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EXECUTIVE  SUMMARY 

T  lis  document  explains  the  basis  for  the  Food  and  Drug  Administration's  assertion 
of  jurisdii  tion  over  cigarettes  and  smokeless  tobacco  under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  Aa).  FDA  regulates  a  diverse  range  of  products  under  the  Act, 
including  foods,  drugs,  medical  devices,  and  cosmetics.  The  distinguishing  feature  that 
characterizes  these  products  is  their  intimate  and  potentially  harmful  relationship  with  the 
human  be  dy.  The  products  that  FDA  regulates  include  those  that  are  ingested,  inhaled, 
implanted  or  otherwise  used  in  close  contact  with  the  human  body. 

C«arettes,  which  deliver  a  pharmacologically  active  dose  of  nicotine  to  the  body 
through  inhalation,  and  smokeless  tobacco,  which  delivers  a  pharmacologically  active  dose 
of  nicotini  to  the  body  through  buccal  absorption,  share  this  distinguishing  feature.  Like 
the  products  that  FDA  traditionally  regulates,  cigarettes  and  smokeless  tobacco  are 
inhaled  orplaced  within  the  human  body;  like  many  of  these  products,  they  deliver  a 
pharmacoiogically  active  substance  to  the  bloodstream;  and  like  these  products,  they  have 
potentially  dangerous  effects.  Indeed,  no  products  cause  more  death  and  disease  than 
cigarettes  and  smokeless  tobacco^ 

FE  A  is  asserting  jurisdiction  over  cigarettes  and  smokeless  tobacco  under  the  drug 
and  device  provisions  of  the  Act  Specifically,  FDA  has  concluded  that  cigarettes  and 
smokeless'tobacco  are  combination  products  consisting  of  nicotine,  a  drug  that  causes 
addiction  i  nd  other  significant  pharmacological  effects  on  the  human  body,  and  device 
componen  s  that  deliver  nicotine  to  the  body.  FDA  last  considered  whether  cigarettes 
were  drug!  or  devices  in  the  late  1970' s.  See  Action  on  Smoking  and  Health  v.  Harris, 
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655  F.2d  236  (D.C.  Cir.  1980).  Since  that  time,  substantial  new  evidence  has  become 
available  to  FDA.  This  evidence  includesihe  emergence  of  a  scientific  consensus  that 
cigarettes  and  smokeless  tobafcco  cause  addiaion  to  nicotiifteTmd  the  disclosure  of 

* 

thousands  of  pages  of  internal  tobacco  company  documents  detailing  that  these  products 
are  intended  by  the  manufacturers  to  affect  the  structure  and  function  of  the  human  body. 
This  new  evidence  justifies  the  Agency' s  determination  that  cigarettes  and  smokeless 
tobacco  are  delivery  systems  for  the  drug  nicotine. 

Under  the  Act,  a  produa  is  a  drug  or  device  if  it  is  an  article  (other  than  food) 
"intended  to  affect  the  structure  or  any  function  of  the  body."  Sections  201(gXlXC), 
201(hX3).  The  statutory  definition  is  "intended  to  define  'drug'  far  more  broadly  than 
does  the  medical  profession."  United  States  v.  An  Article  of  Drug . . .  Bacto-UnidisK  394 
U.S.  784, 793, 798  (1969).  The  legal  question  of  whether  cigarettes  and  smokeless 
tobacco  are  subject  to  FDA  jurisdictioins  one  that  "FDA  has  jurisdiaion  to  decide  with 
administrative  finality."  Weinberger  v.  Bentex  Pharmaceuticals,  Inc.,  412  U.S.  645, 653 

(1973). 

After  intensive  investigation  and  careful  consideration  of  the  public  comments, 
FDA  concludes  that  cigarettes  and  smokeless  tobacco  meet  the  statutory  definition  of  a 
drug  and  a  device.  This  conclusion  is  based  on  two  determinations:  (1)  nicotine  in 
cigarettes  and  smokeless  tobacco  does  "affect  the  structure  or  any  function  of  the  body," 
and  (2)  these  effects  on  the  structure  and  function  of  the  body  are  "intended"  by  the 
manufacturers.  ^ 
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Tl  e  Agency's  determination  that  nicotine  in  cigarettes  and  smokeless  tobacco  does 

'affect  th<  I  struaurc  or  any  function  of  the  body"  is  based  on  three  ^ntral  fmdings: 

1 .         Nicotine  in  cigarettes  and  smokeless  tobacco  causes  and 
sustains  addiction. 

Nicotine  in  cigarettes  and  smokeless  tobacco  causes  other 
psychoaaive  (mooa-altering)  effects,  including 
tranquilization  and  stimulation. 

Nicotine  in  cigarettes  and  smokeless  tobacco  controls 
weight. 

IT  B  Agency' s  determination  that  the  manufacturers  of  cigarettes  and  smokeless 
tobacco  "ihtend"  these  effects  is  based  on  five  central  findings: 


1. 


The  addictive  and  other  pharmacological  effects  of  nicotine 
are  so  widely  known  and  accepted  that  it  is  foreseeable  to  a 
reasonable  manufacturer  that  cigarettes  and  smokeless 
tobacco  will  cause  addiction  to  nicotine  and  other 
significant  pharmacological  effects  and  will  be  used  by 
consumers  for  pharmacological  purposes,  including 
sustaining  their  addiction  to  nicotine. 

Consumers  use  cigarettes  and  smokeless  tobacco 
predominantly  for  phannacological  purposes,  including 
sustaining  their  addiction  to  nicotine,  mood  alteration,  and 
weight  loss. 

Manufacturers  of  cigarettes  and  smokeless  tobacco  kpow 
that  nicotine  in  their  products  causes  pharmacological 
effects  in  consumers,  including  addiction  to  nicotine  and 
mood  alteration,  and  that  consumers  use  their  products 
primarily  to  obtain  the  pharmacological  effects  of  nicotine. 

Manufacturers  of  cigarettes  and  smokeless  tobacco  design 
their  products  to  provide  consumers  with  a 
pharmacologically  active  dose  of  nicotine. 

An  inevitable  consequence  of  the  design  of  cigarettes  and 
smokeless  tobacco  to  provide  consumers  with  a 
pharmacologically  activj^  dose  of  nicotine  is  to  keep 
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consumers  using  cigarettes  and  smokeless  tobacco  by 
sustaining  their  addiction  to  nicotine. 

This  document  is  divided  into  six  sections.  Section  I  describes  the  evidence  and 
legal  basis  supporting  tlie  Agency's  finding  that  cigarettes  and  smokeless  tobacco  "affect 
the  structure  or  any  function  of  the  body."  Section  II  describes  the  evidence  and  legal 
basis  supporting  the  Agency's  finding  that  the  manufacturers  "intend"  these  effects  on  the 
structure  and  function  of  the  body.  Section  III  explains  the  Agency's  conclusion  that 
cigarettes  and  smokeless  tobacco  are  combination  products  that  contain  a  "drug^'  and  a 
"device."  Section  IV  explains  why  the  Agency' s  decision  to  assert  jurisdiction  over 
cigarettes  and  smokeless  tobacco  is  justified  by  the  new  evidence  now  available  to  the 
Agency.  Section  V  demonstrates  that  Congress  has  not  precluded  or  preempted  the 
Agency's  assertion  of  jurisdiction  over  cigarettes  and  smokeless  tobacco.  Section  VI 
addresses  procedural  issues  relating  to  the  Agency's  assertion  of  jurisdiction  over 
cigarettes  and  smokeless  tobacco.  These  sections  are  summarized  below.  - 

/.  Cigarettes  and  Smokeless  Tobacco  "Affect  the  Structure  or  any  Function  of  the 

Body"  Within  the  Meaning  of  the  Act 

The  nicotine  delivered  by  cigarettes  and  smokeless  tobacco  has  significant 
pharmacological  effects  on  the  structure  and  function  of  the  body. 

First,  the  nicotine  in  cigarettes  and  smokeless  tobacco  causes  and  sustains 
addiaion.  Nicotine  exerts  psychoactive,  or  mood-altering,  effects  on  the  brain  that 
motivate  repeated,  compulsive  use  of  the  substance.  These  pharmacological  effects  create 
dependence  in  the  user.  The  pharmacological  processes  that  cause  this  addiction  to 
nicotine  are  similar  to  those  that  cause  addiction  to  heroin  and  cocaine. 


xu 
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Socond,  the  nicodne  in  cigar^tes  and  smokeless  tobacco  produces  other  important 
phannao^ogical  effects  oo  the  central  nervous  system.  Under  some  circumstances  and 
doses,  the  nicotine  has  a  sedating  ortranquilizing  effect  on  mood  and  brain  activity. 


•  other  ca 


Under  other  dicinnstances  and  doses,  the  nicotine  has  a  stimulant  or  arousal-inducing 
effect  on  mood  and  brain  activity. 

Third,  the  nicodne  in  cigarettes  and  smokeless  tobacco  affects  body  weight 
These  effects  on  the  structure  and  function  of  the  body  are  significant  and 
quintesseddally  drug-like.  Moreover,  these  effects  are  the  same  as  the  effects  of  other 
drugs  that  FDA  has  traditionally  regulated,  including  stimulants,  tranquilizers,  appetite 
suppressants,  and  j>roducts,  such  as  methadone,  used  in  the  maintenance  of  addiction.  For 


these  reasons,  the  Agency  finds  that  cigarettes  and  smokeless  tobacco  "affect  the  struaure 
function 


or  any 


I  of  the  bod/*  within  the  meaning  of  the  Act 


//.        Cigarettes  and  Smokeless  Tobacco  Are  "Intended"  to  Affect  the  Structure  and 
Fuaction  of  the  Body  Within  the  Meaning  of  the  Aa 

Todetennine  whether  effects  on  the  structure  or  function  of  the  body  are 


"intended*  by  the  manufacturer,  the  Agency  must  objectively  evaluate  all  the  relevant 
evidence  of  intent  in  the  record  before  it.  'TTie  FDA  is  not  bound  by  the  manufacturer's 
subjective  claims  of  intent"  but  rather  can  find  actual  intent  "on  the  basis  of  objective 
tyidtncer  \  National  Nutritional  Foods  Ass'n  v.  Matthews,  557  F.2d  325, 334  (2d  Cir. 
1977),  In  the  case  of  cigarettes  and  smokeless  tobacco,  the  Agency  finds  that  three  types 
of  objectivi  I  evidence  provide  independent  bases  for  finding  that  the  manufacturere  intend 
to  affect  th(  i  structure  and  function  of  the  body;  ( 1 )  the  evidence  of  the  foreseeable 
pharmacological  effects  and  uses  of  cigarettes  and  smokeless  tobacco;  (3)  die  evidence  of 
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the  actual  consumer  use  of  cigarettes  and  smokeless  tobacco  for  pharmacological 

purposes;  and  (3)  the  evidence  of  the  statements,  research^  and  actions  of  the 

manufaaurers  themselves.  G)nsidered  independently  or  cumulatively,  this  evidence 

convincingly  demonstrates  that  cigarettes  and  smokeless  tobacco  are  intended  to  be  used 

for  pharmacological  purposes. 

A.        A  Reasonable  Manufacturer  Would  Foresee  that  Tobacco  Products  Will 
Cause  Addiction  arid  Other  Pharmacological  Effects  and  Will  Be  Used  by 
Consumers  for  Pharmacological  Purposes 

When  Congress  enacted  the  current  definition  of  "drug"  in  1938,  it  was  well 

understood  that  "[t]he  law  presumes  that  every  man  intends  the  legitimate  consequences 

of  his  own  acts."  Agnew  v.  United  States,  165  U.S.  36, 53  (1897).  Consistent  with  this 

common  understanding,  FDA's  regulations  provide  that  a  produa's  intended 

pharmacological  use  may  be  established  by  evidence  that  the  manufacturer  "knows,  or  has 

knowledge  of  facts  that  would  give  him  notice,"  that  the  product  is  being  widely  used  for 

a  pharmacological  purpose,  even  if  the  product  is  not  being  promoted  for  this  purpose. 

21  CFR  201.128,  801  i^.  Thus,  FDA  may  find  that  a  manufacturer  intends  its  produa  to 

affect  the  struaure  or  function  of  the  body  when  it  would  be  foreseeable  to  a  reasonable 

manufacturer  that  the  product  will  (1)  affect  the  structure  or  function  of  the  body  and  (2) 

be  used  by  a  substantial  proportion  of  consumers  to  obtain  these  effects.  For  example, 

when  it  is  foreseeable  to  a  reasonable  manufacturer  that  a  produa  will  produce  drug 

effects  in  consumers  and  be  purchased  by  a  substantial  proportion  of  consumers  for  drug 

purposes,  FDA  may  consider  the  produa  a  "drug." 
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1^  the  case  of  cigarettes  and  smokeless  tobacco,  no  reasonable  manufacturer  could 
fail  to  foiesee  that  these  pioducts  wiD  have  significam  phamiacological  effects  on 
consuroeis  and  be  widely  used  by  consumeis  for  pharmacological  purposes.  All  major 
public  health  oiganizations  in  the  United  States  and  abroad  with  expertise  in  tobacco  or 

drag  addiction  now  recognize  that  the  nicotine  delivered  by  cigarettes  and  smokeless        ! 
tobacco  is  addictive.  The  first  major  oiganization  to  do  so  was  the  American  Psychiatric 
Associatijxi,  which  in  1980  defined  the  "tobacco  dependence  disorder"  and  the  "tobacco 
withdrawal  syndrome.*' Since  I960,  nicotine  in  tobacco  products  has  also  been 
recogniTwl  as  addictive  by  theLU.S.  Surgeon  General  (1986  and  1988),  the  American 
Psychok)0cal  Association  (1988X  the  Royal  Society  of  Canada  (1989),  the  World  Health 
Organizatioo  (1992).  the  Amwican  Medical  Assodatioo  (1993),  and  the  Medical  Research 


Council  ii  the  United  Kingdom  (1994).  Evwy  expert  medical  organization  that  submitted 

1 

comment*  to  FDA  on  wbediernicotine  is  addictive  concluded  that  it  is.  The  tobacco 
industry's  public  position  diat  niootine  is  not  addictive  is  singly  not  credible  in  light  of  this 
overwhelming  sdeotific  ccMisensus. 


TTie  scientific  consensus  that  cigarettes  and  smokeless  tobacco  cause  addiction  to 
niootine  nbkes  it  foreseeable  to  a  reasonable  manufactiiicr  that  tiiese  products  will  affect 
tijcstnxaureandfimctionoftiicbody.  This  scientific  consensus  also  makes  it  foreseeable 
tiiat  dgaiotlcs  and  smokeless  tobacco  will  be  used  by  a  substantial  proportion  of 
consumers  for  a  pharmacotogical  purpose— namely,  to  satisfy  their  addiction. 

ft  i  J  also  foreseeable  diat  the  nicotine  in  cigarettes  and  smokeless  tobacco  will 
cause,  and  be  used  for.  other  significam  pharmacotogical  effects.  It  is  well  established  that 
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the  nicotine  in  cigarettes  and  smokeless  tobacco  has  psychoaaive  or  mood-altering  effects 
in  the  brain.  Under  some  circumstances,  nicotine  can  have  a  sedative  or  tranquilizing 
effect  on  the  brain;  under  other  circumstances,  nicotine  can  have  a  stimulating  or  arousal- 
inducing  effect  In  this  regard,  nicotine  is  similar  to  other  addictive  drugs  such  as  opiates, 
which  can  have  both  stimulating  and  sedating  effects.  In  addition,  nicotine  plays  a  role  in 
weight  regulation,  with  substantial  evidence  demonstrating  that  cigarette  smoking  leads  to 
weight  loss.  i 

Because  a  reasonable  manufacturer  would  foresee  that  cigarettes  and  smokeless 

tobacco  will  cause  and  be  used  for  these  well-established  pharmacological  effects  in  a 

substantial  proportion  of  consumers,  the  Agency  finds  that  these  drug  effects  and  drug 

uses  are  intended  by  the  manufacturers. 

B.        Consumers  Use  Tobacco  Products  to  Obtain  the  Pharmacological  Effects 
of  Nicotine  and  to  Satisfy  Their  Addiction 

A  second  basis  for  establishing  that  a  product  is  intended  to  affect  the  structure  or 
function  of  the  body  is  evidence  showing  that  consumers  actually  use  the  product  for 
pharmacological  purposes.  In  fact,  courts  have  recognized  that  even  in  the  absence  of  any 
other  evidence  of  intent  to  affect  the  structure  or  function  of  the  body,  such  an  intent  may 
be  established  by  evidence  showing  that  consumers  use  the  product  "predominantly"  for 
pharmacological  purposes.  A5//,  655  F.2d  at  239-240. 

In  the  case  of  cigarettes  and  smokeless  tobacco,  the  evidence  establishes  that 
consumers  do  use  these  products  "predominantly"  for  pharmacological  purposes.  Major 
recent  studies  have  concluded  that  77%  to  92%  of  smokers  are  addicted  to  nicotine  in 
cigarettes.  The  U.S.  Department  of  Health  and  Human  Services  estimates  that  75%  of 
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young  regular  users  of  smokeless  tobacco  are  addicted  to  nicotine  in  these  products.  The 
comments  flrom  the  American  Heart  Association,  the  American  Lung  Association,  and  the 
American  C  ancer  Society,  whose  member  physicians  provide  health  care  for  tobacco  users 
in  the  Unite  i  States,  confirm  that  '^the  vast  majority  of  people  who  use  nicotine  containing 
cigarettes  aid  smokeless  tobacco  do  so  to  satisfy  their  craving  for  the  pharmacological 
effects  of  nicotine;  that  is,  to  satisfy  their  drug  dependence  or  addiction." 

In  addition,  a  large  proportion  of  consumers  also  use  cigarettes  and  smokeless 
tobacco  for  pther  pharmacological  purposes.  A  recent  survey  found  that  over  70%  of 
young  people  10  to  22  years  old  who  are  daily  smokers  reported  that  they  use  cigarettes 
for  relaxation.  The  same  survey  found  that  over  50%  of  young  people  who  are  daily  users 
of  smokelesi  tobacco  reported  that  they  use  smokeless  tobacco  for  relaxation.  Other 
surveys  shoi  that  between  one-third  and  one-half  of  young  smokers  report  that  weight 
control  is  a  i  eason  for  their  smddng. 

This  evidence  that  consumers  actually  use  cigarettes  and  smokeless  tobacco 
predominant  ly  to  obtain  the  pharmacological  effects  of  nicotine  leads  FDA  to  find  that 
cigarettes  anjj  smokeless  tobacco  are  intended  to  affect  the  structure  and  function  of  the 


body. 


thixl 
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manufacture! 


77i^  Statements,  Research,  and  Actions  of  the  Cigarette  Manufacturers 
Show  that  the  Manufacturers  Intend  to  Affect  the  Structure  and  Function 
of  the  Body 


basis  for  establishing  that  a  manufacturer  intends  to  affect  the  structure  or 
body  is  evidence  from  the  statements,  research,  and  actions  of  the 
that  reveals  that  the  manufacturer  knows  that  its  product  will,  or  designs  its 
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product  to,  affect  the  structure  or  function  of  the  body.  It  is  a  canon  of  statutory 
construction  that  words  used  by  Congress  should  ordinarily  be  interpreted  in  accordance 
with  their  plain  meaning.  The  plain  meaning  of  "intend"  includes  "to  have  in  mind"  or  "to 
design"  for  a  particular  use.  The  American  Heritage  Dictionary,  for  instance,  defines 
"intend"  as:  "1.  To  have  in  mind;  plan.  2.a.  To  design  for  a  specific  purpose,  b.  To 
have  in  mind  for  a  particular  use."  Consistent  with  the  plain  meaning  of  "intend,"  FDA 
may  consider  whether  the  statements,  research,  and  actions  of  the  manufaaurer  show  that 
the  manufaaurer  "has  in  mind"  that  its  product  will,  or  "designs"  its  produa  to,  affect  the 

> 

structure  or  function  of  the  body. 

The  administrative  record  contains  three  decades  of  documents  and  other  evidence 
from  the  major  cigarette  manufacturers.  This  evidence,  most  of  which  has  only  recently 
become  available,  establishes  that  the  manufacturers  do  "have  in  mind"  that  their  products 
will  have  and  be  used  for  pharmacological  effects.  First,  the  evidence  shows  that  the 
cigarette  manufaaurers  know  that  nicotine  is  a  pharmacologically  active  drug.  In  internal 
documents,  for  instance,  researchers  for  Philip  Morris  Inc.  call  nicotine  "a  powerful 
pharmacological  agent  with  multiple  sites  of  action"  and  "a  physiologically  active ... 
substance . . .  [which]  alters  the  state  of  the  smoker  by  becoming  a  neurotransmitter  and  a 
stimulant";  a  researcher  for  R.J.  Reynolds  Tobacco  Co.  (RJR)  calls  nicotine  ^potent 
drug  with  a  variety  of  physiological  effects";  and  researchers  for  Brown  &  Williamson 
Tobacco  Coip.  and  its  parent  company,  BAT  Industries  PLC  (formerly  the  British- 
American  Tobacco  Co.)  (BATCO),  call  nicotine  "pharmacologically  active  in  the  brain" 
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and  "an  e>  tremely  biologically  active  compound  capable  of  eliciting  a  range  of 
Pharmacol  ogical,  biochemical,  and  physiological  responses." 

S©  x)nd,  the  evidence  establishes  that  the  cigarette  manufacturers  have  conducted 
extensive  i  esearch  to  understand  precisely  how  nicotine  affects  the  structure  and  function 
of  the  bod;  ^  In  one  year  alone,  Philip  Morris  conducted  16  different  studies  on  the  effects 
of  nicotine,  including  5  experiments  to  determine  the  phamiacological  effects  of  nicotine 
on  the  human  brain.  RJR's  similarly  extensive  research  found  that  the  nicotine  in 
^    cigarettes  produces  measurable  changes  in  brain  wave  activity,  such  as  "a  significant 
increase  inbetal  magnitude"  (an  effect  associated  with  anxiety  reUef)  and  "a  significant 
decrease  in  delta  magnitude"  (an  effect  associated  with  improved  mental  condition). 
Through  tlje  Council  for  Tobacco  Research,  an  organization  formed  by  the  major  tobacco 


companies!  the  manufacturers  funded  dozens  of  sophisticated  investigations  concerning 

nicotine,  in  eluding  numerous  studies  that  demonstrate  nicotine's  ability  to  alter  the 
function  of  the  human  brain. 

Thi  nd,  the  evidence  shows  that  the  manufaaurers  know  that  one  of  the 
phannacological  effects  of  nicotine  is  to  cause  and  sustain  addiction.  Researchereand 
senior  officials  of  Brown  &  Williamson  and  B  ATCO  expressly  acknowledge  this  fact  in 
their  internal  documents,  stating  that  "smoking  is  a  habit  of  addiction"  and  that  "nicotine  is 
addictive."'  Philip  Monis  scientists  also  know  of  nicotine's  addiction  potential.  They 
conducted ;  i  series  of  nicotine  "self-administration"  experiments  using  the  tests  used  by  the 
National  In  Jtitute  on  Drug  Abuse  to  determine  whether  a  substance  has  addiction 
potential  '  liese  studies  found  that  rats  would  self-administer  nicotine,  which  is  one  of  the 
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hallmark  charaaeristics  of  an  addictive  drug.  Moreover,  through  the  Council  for  Tobacco  ^ 
Research,  the  cigarette  manufacturers  funded  research  that  reported  that  "snioking  is  a 
form  of  dependence  no  less  binding  than  that  of  other  addictive  drugs." 

Fourth,  the  evidence  shows  that  the  manufacturers  know  that  consumers  smoke 
cigarettes  primarily  to  obtain  the  pharmacological  effects  of  nicotine.  This  poim  is 
repeatedly  acknowledged  in  internal  company  documents.  For  example,  researchers  for 
Philip  Morris  have  stated  that  nicotine  is  "the  primary  reason  why  people  smoke"  and  that 
nicotine  is  "the  physiologically  active  component  of  smoke  having  the  greatest 
consequence  to  the  consumer";  researchers  for  RJR  have  stated  that  '*the  confirmed  user 
of  tobacco  is  primarily  seeking  the  physiological  'satisfaction'  derived  from  nicotine"  and 
that  "[w]ithout  any  question,  the  desire  to  smoke  is  based  upon  the  effea  of  nicotine  on 
the  body";  and  BATCO's  director  of  research  has  stated  that  "[t]he  tobacco  smoking  habit 
is  reinforced  or  dependent  upon  the  psycho-pharmacological  effects  mainly  of  nicotine." 
This  knowledge  of  the  central  role  of  nicotine  in  cigarette  smoking  was  communicated  to 
the  highest  levels  of  the  companies.  In  1969,  for  instance,  Philip  Morris'  vice  president  for 
research  and  development  told  the  Philip  Morris  board  of  directors  that  "the  ultimate 
explanation  for  the  perpetuated  cigarette  habit  resides  in  the  pharmacological  effect  of 
smoke  upon  the  body  of  the  smoker." 

Fifth,  the  evidence  shows  that  in  their  internal  documents,  the  cigarette 

■       -.  0 

manufacturers  expressly  refer  to  cigarettes  as  devices  for  the  delivery  of  nicotine.  For 
instance,  researchers  for  Philip  Morris  have  described  cigarettes  as  a  "dispenser  for  a  dose 
unit  of  nicotine"  and  as  a  "nicotine  delivery  device";  a  senior  researcher  for  RJR  has 
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described  cigarettes  as  a  "vehicle  for  delivering  nicotine";  and  researchers  for  B ATCO 
have  descri  )ed  cigarettes  as  the  "means  of  providing  nicotine  dose  in  a  metered  fashion" 
and  as  a  deVice  that  provides  the  smoker  "very  flexible  control  over  titrating  his  desired 
dose  of  nicitine."  . 

Thii  evidence  establishes  that  cigarettes  are  intended  by  the  manufacturers  to 
affect  the  structure  and  function  of  the  body.  It  demonstrates  that  the  manufeicturers 
know  that  njcotine  is  pharmacologically  active;  that  consumers  smoke  primarily  to  obtain 
the  pharmacological  effects  of  nicotine;  and  that  cigarettes  function  as  devices  for  the 
delivery  of  nicotine.  The  eviden^s  thus  shows  that  when  the  manufacturers  offer 
cigarettes  fc  r  sale,  they  "have  in  mind"  that  their  products  will  be  used  for  the  particular 
purpose  of  fcecting  the  sttijcture  and  function  of  the  body. 

•  i 

In  a(|dition  to  the  evidence  showing  that  cigarette  manufacturers  "have  in  mind" 
the  use  of  cigarettes  for  pharmacological  purposes,  the  record  shows  that  the 


;iga 


manufacturers  "design"  cigarettes  to  ensure  the  delivery  of  a  pharmacologically  active 
dose  of  nicotine  to  the  smoker.  The  evidence  in  the  record  shows  that  the  manufaaurers 
have  conduced  extensive  product  research  and  development  to  find  ways  to  maintain 
adequate  nicotine  levels  in  low-tar  cigarettes.  According  to  one  former  senior  official  at 
PhUip  Morri; ;,  "a  key  objective  of  the  cigarette  industty  over  the  last  20-30  years"  was  ' 
"maintaining  an  acceptable  and  pharmacologically  active  nicotine  level"  in  low-tar 
cigarettes.  litenial  industry  documents  in  the  record  disclose  research  to  determine  the 
dose  of  nicot  ine  that  must  be  deUvered  to  provide  "pharmacological  satisfaction"  to  the 
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smoker,  as  well  as  estinjates  by  industry  scientists  of  the  minimum  and  optimum  doses  of 
nicotine  that  cigarettes  must  deliver. 

Among  the  many  examples  in  the  record  of  product  research  and  development  to 
enhance  relative  nicotine  deliveries,  Philip  Morris  conducted  extensive  research  to  identify 
"the  optimal  nicotine/tar  ratios  for  cigarette  acceptability  of  relatively  low-delivery 
cigarettes";  RJR  developed  alternative  tobacco  products  that  provide  a  "more  efficient  and 
direct  way  to  provide  the  desired  nicotine  dosage  than  the  present  system  involving 
combustion  of  tobacco";  and  Brown  &  Williamson  investigated  chemical  manipulation  to  _/ 

raise  smoke  pH,  thereby  increasing  "free"  nicotine  delivery,  and  used  genetic  engineering 
to  breed  a  high-nicotine  tobacco  plant  called  Y- 1. 

The  record  before  the  Agency  shows  that  several  methods  of  enhancing  nicotine 
deliveries  are  used  in  the  manufacture  of  commercial  cigarettes.  Tobacco  blending  to  raise 
the  nicotine  concentration  in  low-tar  cigarettes  is  common.  As  the  vice  chairman  and  chief 
operating  officer  of  Lorillaid  Tobacco  Co.  has  stated,  "the  lowest  tar  segment  is 
composed  of  cigarettes  utilizing  a  tobacco  blend  which  is  significantly  higher  in  nicotine." 
Another  common  technique  for  enhancing  nicotine  deliveries  in  low-tar  cigarettes  is  the 
use  of  filter  and  ventilation  systems  that  by  design  remove  a  higher  percentage  of  tar  than 
nicotine.  Yet  a  third  type  of  nicotine  manipulation  is  the  addition  of  ammonia  compounds 
that  increase  the  delivery  of  "free"  nicotine  to  smokers  by  raising  the  alkalinity  or  pH  of 
tobacco  smoke.  These  ammonia  technologies  are  widely  used  within  the  industty. 

The  record  estabhshes  that  an  important  reason  why  the  manufacturers  design 
cigarettes  that  provide  pharmacologically  active  doses  of  nicotine  is  to  satisfy  the  demands 
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of  users.  The  manufacturers  concede  in  their  comments  that  their  "intent  is  to  design, 
manufactu  e  and  market , . .  cigarettes  to  meet  the  preferences  of  adult  smokers."  The 
preference^  of  most  smokers,  however,  include  obtaining  sufficient  nicotine  to  sustain 
their  addiction  and  to  experience  nicotine's  mood-altering  effects.  What  the  cigarette 
manufaauiers  describe  as  producing  cigarettes  that  satisfy  consumer  preferences  is,  in 
reality,  pro  lucing  cigarettes  that  provide  the  phanpacological  effects  of  nicotine  sought  by 
consumers.]  The  effect  of  maintaining  a  pharmacologically  active  dose  of  nicotine  in 
cigarettes  ii  to  keep  consumers  smoking  by  sustaining  their  addiction. 

The  evidence  that  the  manufacturers  "design"  cigarettes  to  provide  a 
phamiacolc  gically  active  dose  of  nicotine  is  further  proof  that  the  manufecturers  intend 
cigarettes  ti  affect  the  structure  and  function  of  the  body.  Taken  together,  the  evidence 


shows  that  jhc  cigarette  manufacturers:  (1)  "have  in  mind"  the  use  of  cigarettes  for  the 
particular  purpose  of  delivering  the  pharmacological  effects  of  nicotine,  and  (2)  "design" 
their  products  to  provide  these  effects.  This  evidence  convincingly  demonstrates  that  the 
pharmacololgical  effects  of  cigarettes  are  "intended"  by  the  manufacturere. 


D. 


The 


The  Statements,  Research,  and  Actions  of  the  Smokeless  Tobacco 
Manufacturers  Show  that  the  Manufacturers  Intend  their  Products  to 
Affect  the  Structure  and  Function  of  the  Body 


:  administrative  record  also  contains  evidence  of  the  statements,  research,  and 
actions  of  tl  e  smokeless  tobacco  manufacturers.  Like  the  evidence  of  the  statements, 
research,  anjl  actions  of  the  cigarette  manufacturers,  this  evidence  establishes  that  the 
smokeless  tobacco  manufacturers  intend  to  affeathe  stracture  and  function  of  the  body. 


xxm^ 


Federal  Register  /  Vol.  61.  No.  168  /  Wednesday,  August  28,  1996  /  Rules  and  Reg'ilations    44643 


First,  the  evidence  in  the  record  shows  that  the  smokeless  tobacco  manufacturers 
know  that  nicotine  is  a  phannacologically  active  drug  and  that  consumers  use  smokeless 
tobacco  to  obtain  the  pharmacological  effects  of  nicotine.  As  a  senior  vice  president  for 
United  States  Tobacco  Co.  (UST)  stated,  "virtually  all  tobacco  usage  is  based  upon 
nicotine,  'the  kick,'  satisfection."  Researchers  affiliated  with  Brown  &  Williamson 
acknowledge  tl^t  "nicotine . . .  absorbed  through ...  the  lining  of  the  nose  or  mouth . . . 
will  quickly  enter  a  direct  route,  in  the  blood,  to  the  brain." 

Second,  the  evidence  shows  that  the  smokeless  tobacco  manufaaurers  manipulate 
the  nicotine  delivery  of  their  products  in  a  manner  that  promotes  tolerance  and  addiction 
to  nicotine.  This  manipulation  is  accomplished  through  the  use  of  chemicals  that  aker  the 
pH  of  the  smokeless  tobacco.  Moist  snuff  brands  that  are  marketed  as  "starter"  brands 
have  a  low  pH  and  consequently  deliver  a  low  level  of  "free"  nicotine  to  the  user,  limiting 
the  absorption  of  nicotine  in  the  mouth.  The  low  nicotine  deliveries  allow  the  new  user  to 
develop  a  tolerance  to  nicotine  without  experiencing  adverse  reactions  such  as  nausea  and 
vomiting.  In  contrast,  moist  snuff  brands  that  are  marketed  to  experienced  users  have  a 
high  pH  and  consequently  deliver  a  high  level  of  "free"  nicotine  to  the  user,  increasing  the 
amount  of  nicotine  available  for  absorption.  The  increased  nicotine  deliveries  provide 
sufficient  nicotine  to  sustain  the  user's  addiction. 

Third,  the  evidence  shovv^  that  smokeless  tobacco  use  and  addiction  to  nicotine 
has  substantially  increased  among  teenagers  since  the  manufacturers  began  to  manipulate 
nicotine  deliveries.  Before  the  introduction  of  starter  brands  with  low  levels  of  nicotine 
delivery,  virtually  no  teenagers  and  young  adults  used  smokeless  tobacco.  After  the 
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smokeless  tobacxx)  manufacturers  began  to  market  low-nicotine  "starter"  brands  in  the 
1970*s,  ho  vever,  use  of  smokeless  tobacco  by  teenagers  rose  dramatically.  Use  of 
smokeless  tobacco  by  adolescent  males  aged  18  to  19,  for  instance,  increased  ahnost 
1,500%  between  1971  and  1991.  Most  of  the  regular  teenage  users  of  smokeless  tobacco 
graduate  tol  higher  nicotine  brands.  An  analysis  by  the  Centers  for  Disease  Control  and 
Preventionifound  that  the  pattern  of  smokeless  tobacco  use  by  teenagers  "support[s]  the 
hypothesis  that  snuff  users  in  earlier  stages  of  tobacco  use  and  nicotine  addiction  use 
brands  witl)  low  levels  of  free  nicotine  and  then  'graduate'  to  brands  with  high  levels." 

Thii  evidence  of:  (1)  knowledge  of  nicotine^p|iarmacology,  (2)  manipulation  of 
nicotine  deliveries,  and  (3)  graduation  to  higher  nicotine'brands  among  young  users  is  a 
sufficient  basis  to  establish  that  the  smokeless  tobacco  manufaaurers  intend  to  affect  the 
structure  aijd  function  of  the  body. 

In  a  kiition  to  this  industry-wide  evidence  of  intended  use,  the  record  contains 


numerous 
The  UST 


documents  from  the  nation's  largest  smokeless  tobacco  manufaaurer,  UST. 
d(  >cuments  in  the  record  show  that:  .  - 


•   I 


ST  officials  in  the  early  1970's  recommended  the  development  of  products 
With  "three  different . . .  strengths  of  nicotine[:] ...  a.  High  nicotine,  strong 
tbbacco  flavor . . .  b.  Medium  strength  of  nicotine . . .  c.  Lx)w  nicotine,  sweet 
product."  In  particular,  UST  officials  recommended  the  development  of  a 
product  that  provided  "mild"  nicotine  satisfaction  targeted  at  "new  usere 

regroup  15-35." 


•   S 


lortly  after  these  recommendations,  UST  began  aggressively  to  market  low- 
n  cotine  products,  targeted  "for  you  guys  just  starting  out!"  Marketing 
te  chniques  included  free  sampling  on  college  campuses  and  at  sports  events. 
A  dvertisements  included  instructions  on  use  for  new  users. 

N  umerous  UST  documents  and  statements  refer  to  an  explicit  "graduation 

pi  ocess"  in  which  users  of  smokeless  tobacco  are  encouraged  to  start  with  low- 

n;  cotine  starter  brands  and  then  progress  to  higher  nicotine  brands.  For 
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instance,  a  UST  vice  president  has  stated  that  Skoal  Bandits,  one  of  UST's  low- 
nicotine  brands,  "is  the  introductory  product,  and  we  look  towards  establishing 
a  normal  graduation  process." 

These  UST  documents  confirm  that  smokeless  tobacco  manufacturers  deliberately 

produce  brands  with  a  range  of  nicotine  deliveries  in  order  to  allow  users  to  progress  (or 

"graduate")  from  low-delivery  products  to  high-delivery  products.  They  thus  coirobonitc 

the  Agency's  finding  that  smokeless  tobacco  is  intended  to  affect  the  struaure  and 

function  of  the  body. 

E.        The  "Intended  Use  "  of  a  Product  Is  Not  Determined  Only  on  the  Basis  of 
Promotional  Claims 

The  principal  legal  argument  of  the  tobacco  industry  is  that  the  intended  use  of  a 
product  must  be  determined  exclusively  on  the  basis  of  the  promotional  claims  made  by 
the  manufacturer.  Under  the  industry's  legal  theory,  the  Agency  must  disregard  the 
voluminous  intemal  tobacco  industry  documents  showing  that  the  manufaaurers  have  in 
mind,  and  design  their  products  to  provide,  the  pharmacological  effects  of  nicotine.  The 
tobacco  industry  also  urges  the  Agency  to  disregard  the  evidence  of  the  foreseeable 
pharmacological  effects  and  uses  of  cigarettes  and  smokeless  tobacco,  as  well  as  the 
evidence  of  the  aaual  consumer  use  of  these  products  for  pharmacological  purposes. 

The  Agency  rejects  the  industry's  legal  argument  First,  the  industry's  position  is 
contrary  to  the  plain  language  of  the  Act  The  Aa  does  not  say  that  only  products 
"promoted"  to  affect  the  struaure  or  function  of  the  body  are  drugs  or  devices.  Rather, 
the  Act  says  that  products  "intended"  to  affect  the  structure  or  funaion  of  the  body  arc 
drugs  or  devices.  The  plain  meaning  of  "intend"  is  significantly  broader  than  the  meaning 
of  "promote."  As  summarized  above,  the  plain  meaning  of  "intend"  includes  "to  have  in 
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mind"  and  'to  design"  for  a  particular  use.  The  evidence  that  is  relevant  to  determining 
the  uses  thit  a  manufacturer  "has  in  mind"  or  "designs"  includes  not  just  the  promotional 
claims  of  t(ie  manufacturer,  but  also  the  internal  statements  of  the  manufacturer,  as  well  as 
the  manufacturer' s  research  and  actions.  Moreover,  the  ordinary  meaning  of  "intend"  also 
encompasses  the  reasonably  foreseeable  consequences  of  the  manufacturer's  actions, 
thereby  mating  consideration  of  the  foreseeable  pharmacological  effects  and  uses  of  a 
product  relevant  to  its  intended  use. 

Secpnd,  the  industry's  position  is  contrary  to  FDA's  regulations.  These 


regulations 


provide  that  the  term  "intended  use"  refers  to  the  "objective  intent"  of  the 


manufactiu  er.  Under  these  regulations,  the  Agency  determines  the  intent  of  the 
manufactuitr  objectively  by  evaluating  all  of  the  relevant  evidence  in  the  recoid  ftom  the 
perspective!  of  a  reasonable  fact-fmder.  FDA's  regulations  expressly  direct  the  Agency  to 
consider  the  manufaaurer*s  "knowledge"  of  the  use  of  the  product;  the  manufacturer's 
"expressiors"  and  "oral  or  written  statements";  and  the  "circumstances  surrounding  the 
distribution  of  the  article."  21  CFR  201.^28,  801.4.  Thus,  the  regulations  expressly 
provide  tha  the  Agency  should  consider  a  broad  range  of  evidence  in  detennining 
intended  use,  not  merely  the  manufacturer's  promotional  claims. 

Thiid,  the  industry's  position  is  contrary  to  judicial  decisions  interpreting  the  Aa. 
These  decis  ions  have  applied  the  Act's  definitions  of  drug  and  device  to  two  different 


types  of  prc|ducts 
ingredients 
products,  thfe 


The  first  type  of  product  is  one  that  contains  no  known  drug 

md  has  no  known  pharmacological  effects  or  uses.  In  cases  involving  such 

courts  recognize  that  a  manufacturer's  promotional  claims  have  a  crucial 
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role  in  establishing  intended  use.  Even  a  product  like  mineral  wat^  can  be  brought  within 
FDA's  jurisdiction  by  advertisements  that  make  pharmacok>gical  claims.  See  Bradley  v. 
t/nirerf  5rarM,  264  F.  79  (5th  Cir.  1920). 

The  situation  is  fundamentally  different,  however,  when  the  produa  contains  a 
known  drug  ingredient  like  nicotine  that  has  known  pharmacological  effects  and  uses. 
When  a  product  is  pharmacologically  active,  the  courts  have  recognized  that  "a  faa  finder 
should  be  free  to  pierce ...  a  manufacturer's  misleading . . .  labels  to  find  actual 
therapeutic  intent  on  the  basis  of  objective  evidence."  National  Nutritional  Foods  Ass'n 
V.  FDA,  504  F.2d  761, 789  (2d  Cir.  1974).  Thus,  contrary  to  the  industry's  contention, 
the  courts  have  recognized  that  in  determining  intended  use,  FDA  may  consider  a  wide 
range  of  evidence  beyond  the  manufacturer's  promotional  claims,  including  evidence  of 
the  pharmacological  effects  of  the  product,  e.g..  United  States  v.  Undetermined  Quantities 
...  "Pets  Smellfreer  22  F.3d  235,  240  (10th  Cir.  1994);  the  purposes  for  which 
consumers  aaually  use  the  product,  e.g.,  ASH,  655  F.2d  at  239-240;  the  medical  use  of 
the  product,  e.g.,  United  States  v.  An  Article  of  Device . . .  Topiess  Radiation  Detector, 
731  F.2d  1253, 1257  (7th  Cir.  1984);  and  how  the  product  was  formulated,  e.g., 
American  Health  Products  Co.  v.  Hayes,  574  F.  Supp.  1498, 1508  (S.D.N.Y.  1983). 

Fourth,  the  industry's  position  is  contrary  to  FDA's  administrative  precedent  In  a 
broad  range  of  instances,  FDA  has  asserted  jurisdiaion  over  products  based  on  the  likely 
pharmacological  effects  and  uses  of  the  produa— not  express  promotional  claims. 
Indeed,  in  many  of  these  instances,  the  manufacturer's  promotional  claims  were  designed 
to  disguise  the  actual  intended  use  of  the  produa. 
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Fifth,  the  industry's  position  is  contrary  to  the  puUic  health  objectives  of  the  Act 
If  im)moti6naI  claims  abne  determined  the  intended  use  of  a  product,  virtually  any 
manufiicturer  of  drugs  or  devices  could  avoid  the  Act's  reach  by  simply  refraining  finc»n 
making  phkrmaoological  claims  for  the  product  For  instance,  under  the  industry's 
interpr^ation,  a  company  could  market  a  potent  tranquilizer  (m-  amphetamine  fra^  its 
"pleasurable"  effect  and  escape  FDA  regulation.  To  protect  the  public  from  the 


unregulated  distribution  of  pnxfajcts  with  pharmacologically  active  ingredients,  the  Agency 
must  be  able  to  look  beyond  a  rnanufEictuttr's  pronnotional  claims  when  determining 

t 

whether  toj  regulate  such  products. 

Fbf  these  reasons,  the  Agency  rejects  the  tobacco  industry's  legal  theory  that 


intended  u^  is  determined  exclusively  on  the  basis  of  promotional  claims.  The  Agency 

1 
also  reject^  the  premise  of  the  industry's  position — namely,  that  their  promotional  claims 

demonstrate  that  cigarettes  and  smokeless  tobacco  are  not  intended  to  affect  the  structure 

and  function  of  the  body.  To  the  contrary,  as  internal  tobacco  company  documents 

indicate,  piomiscs  of  "satisfaction'*  in  tobacco  advertisements  imply  that  dgarettes  and 

i 
smokeless  iobacco  will  provide  consumers  with  desired  pharmacological  effects  of 

nicotine.  Xhese  implied  drug  claims  lend  support  to  the  Agency's  finding  that  cigarettes 
and  smokeless  tobacco  are  intended  to  affect  the  structure  and  function  of  the  body. 

F.        Response  to  Additional  Comments 

TW I  section  responds  to  additional  comments  regarding  the  evidence  of  the 
intended  use  of  cigarettes  and  smokeless  tobacco  and  the  Agency's  use  of  this  evidence. 
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G.        Considered  CufnuUuively,  the  Evidence  Overwhelmingly  Demonstrates 
that  Cigarettes  and  Smokeless  Tobacco  Are  Intended  to  Affect  the 
Structure  and  Function  of  the  Body 

As  summarized  above,  the  evidence  in  the  record  provides  several  independent 

bases  for  the  Agency's  finding  that  cigarettes  and  smokeless  tobacco  are  "intended"  to 

affect  the  structure  and  function  of  the  body.  Independently,  each  of  these  distina 

categories  of  evidence  is  a  strong  and  sufficient  basis  for  the  Agency's  conclusion  that  the 

manufacturers  of  cigarettes  and  smokeless  tobacco  intend  the  pharmacological  effects  and 

uses  of  their  products.  Considered  together,  they  are  mutually  corroborating.  Both 

independently  and  taken  as  a  whole,  therefore,  the  evidence  in  the  administrative  record 

overwhelmingly  establishes  that  cigarettes  and  smokeless  tobacco  are  "intended  to  affect 

the  structure  or  any  function  of  the  body"  within  the  meaning  of  the  Aa. 

///,       Cigarettes  and  Smokeless  Tobacco  Are  Combination  Products  Consisting  of 
"Drug  "  and  "Device  "  Components 

The  Agency's  findings  in  sections  I  and  n  establish  that  the  nicotine  in  cigarettes 
and  smokeless  tobacco  is  a  "drug"  under  section  201(g)(1)(C)  of  the  Aa.  These  findings 
show  that  the  nicotine  in  cigarettes  and  smokeless  tobacco  "affect(s]  the  structtire  or  any 
function  of  the  body"  and  that  these  effects  are  "intended."  Hiese  findings  thus 
demonstrate  that  the  nicotine  in  cigarettes  and  smokeless  tobacco  meets  the  statutory 
definition  of  a  "drug." 

Cigarettes  and  smokeless  tobacco  are  not  simply  packaged  nicotine,  however. 
They  also  include  delivery  devices  that  deliver  nicotine  to  the  body.  Section  201(hX3),  21 
U.S.C.  321(hX3).  In  the  case  of  cigarettes,  the  device  components  work  together  upon 
combustion  outside  the  body  to  form  a  nicotine-containing  aerosol,  which  then  delivers 
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nicotine  to  the  body  when  inhaled  by  the  siiK^r.  In  the  case  of  smokeless  tobacco,  the 

• .    1 

device  coihponents  function  by  presenting  nicotine  to  the  consumer  in  a  form  that  is 

palatable  ^nd  absorbable  by  the  buccal  mucosa.  Unlike  the  drug  nicotine,  these  device 

components  achieve  their  primary  intended  purpose  without  chemical  action  irt  or  on  the 

body  and  without  being  metabolized 

The  presence  of  both  drug  and  device  components  in  cigarettes  and  smokeless 

tobacco  mUce  these  products  "combination  products"  under  section  503(g)  the  Act,  21 

U.S.C.  353(gXl). 

N.      FL  4  's  Assertion  of  Jurisdiction  Over  Cigarettes  and  Smokeless  Tobacco  at  This 
Tirtfe  Is  Justified 

FD  ^  has  always  exercised  jurisdiction  over  tobacco  products  when  there  is 
sufficient  evidence  in  the  record  to  establish  that  these  products  are  "intended"  to  treat  or 
prevent  disease  or  to  affea  the  structure  or  function  of  the  body.  Over  thirty  years  ago. 


for  instano ;,  the  Agency  asserted  jurisdiction  over  a  brand  of  cigarettes  when  the  evidence 
established  that  the  brand  was  intended  to  reduce  body  weight.  United  States  v.  354  Bulk 
Cartons . .  L  Trim  Reducing-Aid  Cigarettes,  1 78  F.  Supp.  847  (D J^.J.  1959). 

The  Agency  last  considered  whether  to  regulate  cigarettes  in  the  late  1970*s,  when 
the  Agency  rejected  petitions  by  Action  on  Smoking  and  Health  (ASH)  urging  the  Agency 
to  regulate  bigarettes  as  drugs  or  devices.  The  Agency  agreed  with  ASH  that  "objective  ■ 
evidence  other  than  manufacturers'  claims  can  be  material  to  a  determination  of  intended 
use"  and  that  "evidence  of  consumer  use  can  be  one  element  of  objective  evidence  to  be 
weighed  in  determining  if  the  intended  purpose  of  a  product  subjects  it  to  regulation  under 
the  Act"  However,  the  Agency  concluded  that  the  evidence  presented  by  ASH  in  the 
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petition  was  insufficient  to  establish  that  cigarettes  and  smokeless  tobacco  were  in  £aa 
intended  to  affea  the  structure  and  function  of  the  body.  The  court  deferred  to  the 
Agency's  determination  not  to  regulate  cigarettes  as  drugs  but  expressly  left  open  the 
possibility  that  FDA  might,  at  a  later  date,  revisit  its  decision  and  determine  that  it  did 
indeed  have  jurisdiction  over  cigarettes.  ASH  v.  Harris,  655  F.2d  236  (D.C.  Cir.  1980). 

The  evidence  regaiding  the  intended  use  of  cigarettes  and  smokeless  tobacco  has 
changed  dramatically  since  ASH.  First,  a  scientific  consensus  has  emerged  sin9e  1980  that 
nicotine  is  addictive  and  has  other  significant  pharmacological  effects  and  that  cigarettes 
and  smokeless  tobacbOk^  used  by  consumers  to  obtain  pharmacological  effects.  As 
summarized  above,  no  major^ublic  health  organization  had  determined  that  nicotine  was 
an  addictive  drug  before  1980.  Between  1980  and  1994,  however,  every  leading  scientific 
organization  with  expertise  in  addiction  concluded  that  nicotine  is  addictive.  This  new 
evidence  thus  shows  that  the  pharmacological  effects  and  uses  of  cigarettes  and  smokeless 
tobacco  have  become  foreseeable. 

Second,  scientific  evidence  accumulated  since  1980  has  shown  that  the  vast 
majority  of  people  who  use  cigarettes  and  smokeless  tobacco  use  these  products  to  satisfy 
addiction  or  to  obtain  other  pharmacological  effects.  As  summarized  above,  this  new 
evidence  now  shows  that  77%  to  92%  of  smokers  are  addicted  to  nicotine  and  provides  a 
basis  for  estimating  that  75%  of  young  regular  smokeless  tobacco  users  are  addicted  to 
nicotine.  This  new  evidence  establishes  that  consumers  use  cigarettes  and  smokeless 
tobacco  predominantly  for  pharmacological  purposes. 


J 
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Tl  ird,  FDA,  congressional,  and  other  investigations  have  recently  uncovered  a 
wealth  of  documents  from  a  wide  range  of  tobacco  companies  that  show  that  the 
manufacti  irers  have  long  known  of  the  pharmacological  effects  and  uses  of  nicotine  and 
have  designed  their  products  to  provide  pharmacologically  active  doses  of  nicotine  to 
consumerl.  Virtually  none  of  this  information  was  available  to  FDA  in  1980. 

In  brmation  developed  since  1980  also  demonstrates  that  the  Agency  has  a  unique 
public  heajlth  opportunity  to  reduce  substantially  the  more  than  400,000  deaths  from 


usi 


tobacco  u^e  each  year  in  the  United  States.  This  information  shows  that  for  most  people 
tobacco  use  and  nicotine  addiction  begin  in  childhood  and  adolescence,  and  that  an 
increasing  number  of  American  children  and  adolescents  are  using  cigarettes  and 

smokelessltobacco.  The  data  now  suggest  that  if  children  and  adolescents  can  be 

i  ■     '  • 

prevented  from  initiating  tobacco  use  during  their  teenage  years,  they  are  unlikely  to  begin 

tobacco  us  e  later  in  life,  thereby  preventing  the  onset  of  tobacco-related  disease  and 
premature  death. 

Be  ore  the  importance  of  youth-centered  interventions  was  identified,  most  of  the 
regulatory  approaches  available  under  the  Federal  Food,  Drug,  and  Cosmetic  Act  to 
address  toftacco-related  disease  and  death,  such  as  removal  of  the  products  from  the 
market,  w^re  not  believed  to  be  feasible  solutions.  It  is  now  apparent,  however,  that 
FDA's  authority  to  restrict  the  sale,  distribution,  and  use  of  cigarettes  an^smokeless 
tobacco  to  people  under  the  age  of  eighteen  is  an  effective  tool  to  reduce  the  adverse 
health  con!  equences  of  tobacco  use.  Thus,  asserting  jurisdiction  over  cigarettes  and 
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smokeless  tobacco  now  presents  an  opportunity  to  use  the  Agency's  resources  effectively 
for  substantial  public  health  gains. 

The  court  in  ASH  specifically  recognized  that  FDA  was  permitted  to  modify  its 

position  and  that  any  new  FDA  position  would  be  accorded  deference  by  the  courts.  Id. 

at  242  n.  10.  In  light  of  the  substantial  new  information,  FDA  has  reviewed  its  earlier 

determination  not  to  assert  jurisdiction  over  tobacco  products.  The  new  evidence 

persuades  the  Agency  to  conclude  that  its  previous  position  is  no  longer  consistent  with 

the  relevant  facts  and  should  be  changed.  The  evidence  before  the  Agency  is  now 

sufficient  to  establish  that  cigarettes  and  smokeless  tobacco  are  in  fact  intended  to  affect 

the  structure  and  function  of  the  body. 

V.         Congress  Has  Not  Precluded  or  Preempted  FDA  from  Regulating  Cigarettes  and 
Smokeless  Tobacco 

FDA  disagrees  with  the  comments  of  the  tobacco  industry  that  assert  that 
G)ngress  has  precluded  or  preempted  FDA  from  regulating  cigarettes  and  smokeless 
tobacco.  The  plain  language  of  the  Act  does  not  exclude  cigarettes  or  smokeless  tobacco 
from  FDA  jurisdiction.  Tobacco  products  are  expressly  excluded  finom  the  jurisdiction  of 
the  Consumer  Produa  Safety  Commission  under  the  Federal  Hazardous  Substances  Aa 
and  from  the  jurisdiction  of  the  Environmental  Protection  Agency  under  the  Toxic 
Substances  Control  Act  The  absence  of  any  similar  exclusion  in  the  Federal  Food,  Drug, 
and  Cosmetic  Act  demonstrates  that  Congress  has  not  chosen  to  exclude  cigarettes  and 
smokeless  tobacco  from  FDA  jurisdiction. 

The  legislative  history  of  the  Act  confirms  that  the  Aa  should  not  be  interpreted  to 
preclude  FDA  jurisdiaion  over  tobacco  products.  Congress  has  long  known  that  FDA 
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will  assert  jurisdiction  over  cigarettes  when  the  evidence  establishes  that  the  cigarettes  are 
intended  to  affect  the  struaure  or  function  of  the  body.  For  instance,  FDA  asseited 
jurisdictic  n  more  than  30  years  ago  over  cigarettes  that  were  intended  to  reduce  weight. 
This  denM  >nstrates  that  Congress  has  not  "ratified"  or  "acquiesced  in"  an  interpretation  of 
the  Act  that  would  preclude  FDA  from  regulating  tobacco  products  intended  to  affect  the 
struaure  ( ir  f unaion  of  the  body. 

M(  )reover,  even  if  Congress  had  acquiesced  in  such  an  interpretation  of  the  Act, 
congressional  acquiescence  in  a  prior  agency  interpretation  does  not  prevent  an  agency 
from  Chan  >ing  its  interpretation.  Motor  Vehicle  Mfrs.  Ass'n  v.  State  Farm  Mut.  Auto  Ins. 
Co.,  463  I LS.  29, 45  (1983).  In  the  case  of  cigarettes  and  smokeless  tobacco,  a  change  in 
interpretat  on  would  be  justified  by  the  new  evidence  in  the  record — evidence  never 
\  previously  before  either  the  Agency  or  Congress. 

Thfc  Agency  also  disagrees  that  other  federal  statutes  preempt  FDA  jurisdiction 
over  cigar  ittes  and  smokeless  tobacco.  Both  the  Federal  Cigarette  Labeling  and 
Advertisin  y  Act  and  the  Comprehensive  Smokeless  Tobacco  Health  Education  Aa  have 
provisions  that  expressly  specify  the  limited  extent  to  which  these  laws  preempt  FDA  and 
other  fedeiial  agencies  from  regulating  cigarettes  or  smokeless  tobacco.  In  the  Federal 
Cigarette  Labeling  and  Advertising  Act,  for  instance,  federal  agencies  are  preempted  only 
from  requiing  "statement[s]  relating  to  smoking  and  health ...  on  any  cigarette  package." 
15U.S.C.  1334(a).  The  nairow  preemption  provisions  that  Congress  expressly  included 
in  these  stijtutes  do  not  apply  to  FDA's  assertion  of  jurisdiction  over  cigarettes  and 
smokeless  tobacco. 
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No  Other  federal  statutes  contain  provisions  preempting  FDA  regulation  of 

tobacxx)  products.  In  the  absence  of  an  express  preemption  provision,  one  federal  statute 

preempts  another  federal  statute  only  where  there  is  an  irreconcilable  conflict  between  the 

two  laws.  Connecticut  Nat'l  Bank  v.  Germain,  503  U.S.  249,  253  (1992).  There  is  no 

irreconcilable  conflict  between  FDA  jurisdiction  and  other  federal  statutes. 

VI.        FDA  Employed  Procedures  That  Pr£)vided  an  Opportunity  for  Full  Public 
Participation  and  Exceeded  All  Legal  Requirements 

FDA  went  to  great  lengths  to  involve  the  public  in  the  process  by  which  the 
Agency  made  its  final  jurisdictional  determination.  The  Commissioner  made  public  his 
intention  to  investigate  the  role  of  nicotine  in  tobacco  products,  testified  twice  before 
Congress  on  the  Agency's  findings,  wrote  to  all  the  major  cigarette  and  tobacco 
companies  requesting  information  on  the  role  of  nicotine  in  their  products,  and  held  a 
public  advisory  committee  meeting  on  the  abuse  potential  of  nicotine.  Although  the 
Agency  is  not  required  to  undertake  rulemaking  to  establish  jurisdiction  over  new 
products,  the  Agency  published  in  the  Federal  Register  its  initial  jurisdictional  findings  and 
comprehensive  legal  analysis  in  a  325-page  document,  supported  by  over  600  footnotes, 
and  sought  public  comment  on  those  findings.  The  Agency  placed  over  210,000  pages  of 
supporting  documents  in  a  public  docket.   FDA  received  over "700,000  comments  on  the 
Jurisdictional  Analysis  and  the  accompanying  proposed  rule.  The  Agency  has  responded 
to  substantive  comments  in  this  Annex  and  in  the  preamble  to  the  Final  Rule. 

FDA  disagrees  with  the  comments  of  the  tobacco  industry  that  the  record 
supporting  the  Jurisdictional  Analysis  or  the  procedures  the  Agency  followed  were 
inadequate.  The  procedures  the  Agency  employed  in  reaching  its  final  determination 
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exceedec  the  requirements  of  the  Administrative  Procedures  Act  (APA)  and  the  Agency's 
own  pixx  edural  requirements. 
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INTRODUCTION 

On  August  11, 1995,  the  Food  and  Drug  Administration  (hereinafter  FDA  or  the 
Agency)  announced  the  results  of  its  extensive  investigation  and  comprehensive  legal 
analysis  regarding  the  Agency's  jurisdiction  over  cigarettes  and  smokeless  tobacco  in  a 
document  entitled,  "Nicotine  in  Cigarettes  and  Smokeless  Tobacco  Products  Is  a  Drug 
and  These  Products  Are  Nicotine  Delivery  Devices  Under  the  Federal  Food,  Drug,  and 
Cosmetic  Act"  (hereinafter  referred  to  as  the  "Jurisdictional  Analysis").  60  FR  41453- 
41787  (Aug.  1 1, 1995).  The  Agency  reportied  that  its  investigation  and  analysis  supported 
a  finding  at  that  time  that  nic9tine  in  cigarettes  and  smokeless  tobacco  is  a  dnig  and  that 
these  products  are  drug  delivery  devices  within  the  meaning  of  the  Federal  Food,  Dmg, 
and  Cosmetic  Act  (hereinafter  the  Act).  Because  of  the  unique  importance  of  the 
jurisdictional  issue,  the  Agency  invited  comment  on  this  finding. 

The  public  comment  period  closed  on  January  2, 1996.  60  FR  53620  (Oct  16, 
1995).  On  March  20, 1996,  the  Agency  published  in  the  Federal  Register  notice  of  an 
additional  30  day  comment  period,  until  Apn\  19, 1996,  limited  to  specific  documents  the 
Agency  added  to  the  docket  in  support  of  the  Agency's  analysis  of  jurisdiction.  61  FR 
1 1419  (Mar.  20, 1996).  The  Agency  received  over  700,000  comments  on  its 
Jurisdictional  Analysis  and  its  Proposed  Rule  restricting  the  sale  and  distribution  of 
cigarettes  and  smokeless  tobacco  to  protect  children  and  adolescents.  The  Agency  has 
carefully  consi8ered  these  comments. 

This  final  jurisdiaional  determination  responds  to  the  public  conwnents  and  reports 
the  Agency's  conclusion  that  the  nicotine  in  cigarettes  and  smokeless  tobacco  is  a  drug 
and  that  cigarettes  and  smokeless  tobacco  are  drug  delivery  devices  whose  purpose  is  to 
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/   deliver  i^icoiine  to  the  body  in  a  manner  in  which  it  can  be  readily  absorbed.  These 

! 

products,  therefore,  are  subject  to  FDA  regulation  under  the  Aa. 

'     1  "he  legal  question  of  whether  cigarettes  and  smokeless  tobacco  are  drugs  and 
devices  iubjea  to  FDA  regulation  is  one  that  "FDA  has  jurisdiction  to  decide  with 
administtaiive  finality."  Weinberger  v.  Beruex  Phanmcemicals.  Inc.,  412  U.S.  645, 653 
(1973).  rhe  Aa  defines  a  "drug"  as  (1 )  an  article  "intended  for  use  in  the  diagnosis,  cure, 
mitigation,  treatment,  or  prevention  of  disease  in  man  or  other  animals,"  or  (2)  an  article 
(other  than  food)  "intended  to  affect  the  structure  or  any  function  of  the  body  of  man  or 
otheran^s."  Section 201  (gXlXB) and (C), 21  U.S.C.321(gXlXB) and (C) (emphasis 
added).  The  Aa's  device  definition  parallels  the  drug  definition  and  provides  that  an 
instrumem,  apparatus,  or  other  similar  article  is  a  "device"  if  it  is  (1)  "intended  for  use  in 
the  diagnosis,  cure,  mitigation,  treatment,  or  prevention  of  disease  in  man  or  other 
animals,"  or  (2)  ''intended  to  affect  the  structure  or  any  function  of  the  body  of  man  or 
other  ammalsr  Section  201(hX2)  and  (3),  21  U.S.C.  321(hX2)  and  (3)  (emphasis 
added).  These  definitions  are  intended  to  be  broad  in  scope  and  to  encompass  products 
that  are  iJot  within  the  ordinary  medical  definitions  of  drugs  and  devices.  See  United 
States  V.  An  Article  of  Drug . . .  Bacto-VnidisK  394  U.S.  784, 793  (1969)  ("we  think  it 
plain  tha^  Congress  intended  to  define  'drug'  far  more  broadly  than  does  the  medical 
professioh") 
It 


has  focusied 
and  smokeless 


applying  these  legal  standards  to  cigarettes  and  smokeless  tobacco,  the  Agency 
on  the  second  prong  of  the  definition  of  drug  and  device:  whether  cigarettes 
tobacco  are  "intended  to  affect  the  struaure  or  any  function  of  the  body." 
Historically,  the  Agency  has  regulated  tobacco  products  whenever  the  evidence  before  the 
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Agency  was  sufficient  to  establish  that  the  products  were  intended  to  affea  the  structure 
or  function  of  the  body.  FDA  last  considered  whether  cigarettes  were  drugs  or  devices  in 
the  late  1970's,  deteraiining  that  the  limited  evidence  then  before  the  Agency  was 
insufficient  to  demonstrate  that  these  products  were  intended  to  affect  the  struaure  or 
function  of  the  body.  See  Action  on  Smoking  and  Health  v.  Harris,  655  F.2d  236  (D.C. 
Cir.  1980).  Since  that  time,  substantial  new  evidence  has  become  available  to  FDA.  This 
evidence  includes  the  emergehce  of  a  scientific  consensus  that  cigarettes  and  smokeless 
tobacco  cause  addiction  to  nicotine  and  the  disclosure  of  thousands  of  pages  of  internal 
tobacco  company  documents  detailing  that  the  manufacturers  intend  to  affea  the  struaure 
and  funaion  of  the  human  body. 

The  determination  whether  a  product  is  subjea  to  FDA  jurisdiction  often  requires 
the  Agency  to  make  difficult  factual  judgments,  including  judgments  regarding  the 
intended  use  of  the  produa.  The  Agency  must  have  enough  evidence  to  show  that  these 
faaual  judgments  are  rational  and  not  "arbitrary,  capricious,  an  abuse  of  discretion,  or 
otherwise  not  in  accordance  with  law,"  5  U.S.C.  706(2KA);  see  National  Nutritional 
Foods Ass'n  v.  Weinberger,  512  F.2d  688,  700-701  (2d  Cir.  1975),  cert,  denied,  423  U.S. 
827  ( 1975).  The  Agency  must  provide  some  evidentiary  support  for  its  faaual  judgments, 
and  there  must  be  a  rational  connection  between  these  judgments  and  the  conclusions 
reached.  Motor  Vehicle  Mfrs.  Ass'n  of  the  United  States,  Inc.  v.  State  Farm  Mut.  Auto. 
Ins.  Co.,  463  U.S.  29,  42-43  (1983).  The  Agency  should  also  have  considered  all  the 
relevant  data  and  the  relevant  aspects  of  the  issue.  Id.;  Citizens  to  Preserve  Overton  Park, 
Inc.  V.  Volpe,  401  U.S.  402,  416  (1971).  An  agency's  faaual  judgments  made  in  the 
context  of  an  informal  agency  aaion  ordinarily  need  only  be  supported  by  a  record  that 
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shows  a  "  rational  basis"  for  the  agency's    ^icision.  Natural  Resources  Defense  Council, 
Inc.  V.  El  A.  16  F.3d  1395, 1401  (4th  Cir.  1993),  or  by  a  record  consisting  of  "some 
evidence'  in  support  of  the  agency's  decision.  Aman  v.  FAA,  856  F.2d  946,  950  n.3  (7th 
Cir.  1988'  (while  an  agency  determination  need  only  have  "some  evidentiary  basis  to  avoid 
being  hel(J  'arbitrary  and  capricious,'  [t]he  difference  between  'some'  and  'substantial' 

probably  cannot  be  precisely  stated  except  in  the  context  of  particular  cases "). 

Several  courts,  however,  have  held  that  an  agency's  factual  judgments  must  always  be 
supported  by  "substantial  evidence,"  even  though  that  standard  is  intended  to  be  applied 
only  to  fo  -mal  "on  the  record"  agency  aaions,  see  5  U.S.C.  706(2XE).' 

In  this  case,  the  Agency's  evidentiary  record  exceeds  these  standards.  That  is, 
FDA  has  <  included  that  the  evidence  now  before  the  Agency  supports  a  finding  of 
jurisdiction  over  these  products.  In  assessing  the  new  evidence,  FDA  has  used  a  two-step 
approach,  evaluating  first  whether  the  nicotine  in  these  products  "affects  the  structure  or 


See,  e.g..  Ass'n  of  Data  Processing  Serxice  Organizations.  Inc.  v.  Board  of  Governors,  745  F.2d  677, 
683-684  (DJC.  Cir.  1984)  (Scaiia,  J)  ("When  the  arbitrary  or  cafHicious  standard  is  performing  that 
function  of  tssuring  factual  support,  there  is  no  substantive  difference  between  what  it  requires  and  what 
would  be  required  by  the  substantial  evidence  test,  since  it  is  impossible  to  conceive  of  a  'nonarbitrary' 

factual  judgment  supported  only  by  evidence  diat  is  not  substantial  in  the  APA  sense ").  Contra 

Corrosion  f^roof  Fittings  v.  EPA,  947  F.2d  1201.  1213-1214  and  n.l7  (5th  Cir.  1991)  (declining  to  fmd 
that  the  subiiantial  evidence  standard  and  die  arbitrary  and  capricious  standard  "are  in  fact  one  and  the 
same");  Am,  Paper  Inst.  v.  Am.  Elec.  Power  Sen:  Corp.,  461  U.S.  402,  412  n.7  (1983)  (in  the  absence  of 
a  specific  command  in  the  stauite  to  employ  a  particular  standard  of  review,  the  Court  of  Appeals  should 
have  applie4|  the  more  lenient  arbitrary  and  capricious  standard  in  evaluating  the  faaual  basis  supporting 
an  agency's  informal  rulemaking). 

"  ^The  difference  in  the  case  law.  however,  is  of  no  consequence  here  because  FDA's  evidentiary  record 
exceeds  the  substantial  evidence"  standard— the  more  suingent  of  die  two  standards.  Substantial 
evidence  is  "such  relevant  evidence  as  a  reasonable  mind  might  accept  as  adequate  to  support  a 
conclusion."  Consolo  v.  Federal  Maritime  Commission,  383  U.S.  607.  619-620  (1966)  (quoting 
Consolidated  Edison  Co.  v.  NLRB.  305  U.S.  197.  229  (1938)).  even  if  two  inconsistent  conclusions  might 
be  inferred  Irom  the  same  evidence.  See  Consolo.  383  U.S.  at  620:  NLRB  v.  Nevada  Consolidated 
Copper  Cor  7.316  U.S.  105.  106  (1942)    Under  die  substantial  evidence  standard,  an  agency's  factual 

deicrmmatic  as  aire  conclusive  even  if  supported  by  "somediing  less  than  the  weight  of  the  evidence " 

Consolo.  38  J  U.S.  at  620  (emphasis  added). 
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any  function  of  the  body"  and  second  whether  these  effects  are  "intended."  FDA  has 
detennined  that  the  evidence  overwhelmingly  demonstrates  Uiat  (1)  nicotine  in  cigarettes 
and  smokeless  tobacco  has  significant  effeas  on  the  struaure  and  function  of  the  body 
and  (2)  these  effects  are  intended  by  the  manufacturers  of  these  products. 

The  Agency's  determination  that  nicotine  in  cigarettes  and  smokeless  tobacco 
"affect[s]  the  struaure  or  any  function  of  the  body"  is  based  on  three  central  findings: 

1 .  Nicotine  in  cigarettes  and  smokeless  tobacco  causes  and 

sustains  addiaion.  ^ 

2.  Nicotine  in  cigarettes  and  smokeless  tobacco  causes  other 
psychoactive  (mood-altering)  effects,  including 
tranquilization  and  stimulation. 

3.  Nicotine  in  cigarettes  and  smokeless  tobacco  controls 
weight. 

These  findings  demonstrate  that  nicotine  in  cigarettes  and  smokeless  tobacco  has 
the  same  pharmacological  effects  as  other  drugs  that  FDA  has  traditionally  regulated, 
including  tranquilizers,  stimulants,  appetite  suppressants,  and  products  used  in  the 
maintenance  of  addiction  such  as  methadone.  Thus,  the  effects  of  nicotine  in  cigarettes 
.  and  smokeless  tobacco  on  the  struaure  and  function  of  the  body  are  within  FDA's 
jurisdiction. 

FDA' s  determination  that  the  manufaaurers  of  cigarettes  and  smokeless  tobacco 
"intend"  the  effects  of  nicotine  on  the  structure  and  function  of  the  body  is  based  on  five 


central  findings: 


1 .        The  addictive  and  other  pharmacological  effects  of  nicotine 
are  so  widely  known  and  accepted  that  it  is  foreseeable  to  a 
reasonable  manufacturer  that  cigarettes  and  smokeless 
tobacco  will  cause  addiaion  to  nicotine  and  other 
significant  pharaiacological  effects  and  will  be  used  by 
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consumers  for  phannacological  purposes,  including 
sustaining  their  addiaion  to  nicotine. 

Consumers  use  cigarettes  and  smokeless  tobacco 
predominantly  for  pharmacological  purposes,  including 
sustaining  their  addiction  to  nicotine,  mood  alteration,  and 
weight  loss. 

Manufaaurers  of  cigarettes  and  smokeless  tobacco  know 
that  nicotine  in  their  products  causes  pharmacological 
effects  in  consumers,  including  addiction  to  nicotine  and 
mood  alteration,  and  that  consumers  use  their  products 
primarily  to  obtain  the  pharmacological  effects  of  nicotine. 

Manufaaurers  of  cigarettes  and  smokeless  tobacco  design 
their  products  to  provide  consumers  with  a 
pharmacologically  active  dose  of  nicotine. 

An  inevitable  consequence  of  the  design  of  cigarettes  and 
smokeless  tobacco  to  provide  pharmacologically  active 
doses  of  nicotine  is  to  keep  consumers  using  cigarettes  and 
smokeless  tobacco  by  sustaining  their  addiaion  to  nicotine. 


Eich 


of  these  findings  provides  an  independent  basis  for  establishing  that  the 
manufaaiirers  of  cigarettes  and  smokeless  tobacco  "intend"  to  affect  the  struaure  and 
funaion  ( f  the  body.  Taken  together,  the  cumulative  weight  of  the  evidence  convincingly 
supports  he  determination  that  the  effects  of  nicotine  on  the  struaure  and  function  of  the 
body  are  tintended"  by  the  manufaaurers. 

Fl  )A's  assertion  of  jurisdiction  over  cigarettes  and  smokeless  tobacco  is  consistent 
with  the  y  Lgency's  assertion  of  jurisdiction  over  other  similar  products.  FDA  regulates  a 
diverserangeof  products  under  the  Act.  These  products— foods,  drugs,  devices, 
cosmetics ,  and  radiation-enutting  electronic  products— all  "affect  the  health  and  well- 
being  of  t  le  public."  United  StatesxvPark,  421  U.S.  658,  672  (1975).  The  common 
feature  th;  it  distinguishes  these  produas  is  their  intimate  and  potentially  harmful  contaa 
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with  the  human  body.  See  id.  at  668.  FDA-regulated  products  include  those  that  are 
intended  to  be  ingested,  inhaled,  applied  to  the  skin,  implanted,  or  otherwise  used  in  close 
contact  with  the  body.  Cigarettes,  which  deliver  a  pharmacologically  active  dose  of 
nicotine  to  the  body  through  inhalation,  and  smokeless  tobacco,  which  dehvers  a 
pharmacologically  active  dose  of  nicotine  through  buccal  absorption,  share  this 
distinguishing  feature  and  thus  are  properly  subject  to  FDA  jurisdiction. 

The  determinations  that  (1)  the  nicotine  in  cigarettes  and  smokeless  tobacco 
"affects  the  struaure  or  any  fimaion  of  the  body"  and  (2)  these  effects  are  "intended"  by 
the  manufacturers  satisfy  the  legal  requirements  under  the  Aa  for  FDA  jurisdiaion.  FDA 
has  also  determined  that  cigarettes  and  smokeless  tobacco  contain  both  a  "drug"  and  a 
"device"  and  are  thus  combination  products  within  the  meaning  of  the  Aa.  Accordingly, 
the  Agency  has  concluded  that  the  nicotine  in  cigarettes  and  smokeless  tobacco  is  a  dmg 
and  that  cigarettes  and  smokeless  tobacco  are  drug  delivery  devices  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act. 
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I. 

L         diGARETTES  AND  SMOKELESS  TOBACCO  "AFFECT  THE 

STRUCTURE  OR  ANY  FUNCTION  OF  THE  BODY"  WITHIN  THE 
MEANING  OF  THE  ACT 

In  the  Jurisdictional  Analysis,  FDA  found,  based  on  the  evidence  available  to  it  at 
the  time,,  that  nicotine  in  cigarettes  and  smokeless  tobacco  is  "highly  addictive,  causes 
other  psychoaaive  effects,  such  as  relaxation  and  stimulation,  and  affects  weight 
regulatio  i."  See  Jurisdictional  Analysis,  60  FR  41464  (Aug.  1 1, 1995).  The  Agency 
found  th$t  the  nicotine  in  these  products  "has  pharmacological  effects  on  both  the 
structure  and  function  of  the  central  nervous  system,  particulariy  the  brain,"  and  that 
"{ajddict  ion  is  a  direct  result  of  nicotine's  effects  on  the  structure  and  function  of  the 
body."  /  i  at  41470.  Based  on  these  findings  of  pharmacological  effects,  the  Agency 
found  thk  cigarettes  and  smokeless  tobacco  "affect  the  structure  or  any  Junction  of  the 
body."  ^[/.(emphasis added).  '         . 

A  s  described  more  fully  below,  the  Agency  received  comments  that  agreed  and 
disagreed  with  the  Agency's  position.'  After  considering  the  evidence  in  the 
administrative  record,'  including  the  public  comments,  the  Agency  finds  that  cigarettes  and 


The  Aget  cy  received  a  consoUdaied  comment  of  the  dgareue  industry  (Brown  &  Williamson  Tolacco 
Corp.,  Liggett  Group  Inc.,  LoriUard  Tobacco  Co.,  Philip  Morris  Inc.  R.J.  Reynolds  Tobacco  Co.,  Tobacco 
Institute  Inc.)  (Jan.  2,  1996)  (hereinafter  Joint  Comments  of  the  Cigarette  Manufacturers).  See  AR  (Vol. 
535  Ref  9^).  The  Agency  also  received  a  consolidated  comment  (rf  die  smokeless  tobacco  industry 
(Smokeless  Tobacco  Council.  Inc.,  Brown  &  WilliauKon  Tobacco  Corp.,  Conwood  Co.,  L.Pr,  National 
Tobacco  C0.,  LP.,  the  Pinkerton  Tobacco  Co.,  R.C.  Owen  Co.,  Swisher  International,  Inc.,  United  States 
Tobacco  C6.)  (Jan.  2,  1 996)  (hereinafter  Joint  Comments  of  the  Smokeless  Tobacco  Manufacturas)  See 
AR  (Vol.  5126  Rel*  95). 

'  In  the  footnotes  of  this  documenu  cites  to  the  administrative  record  (AR)  specify  both  the  number  of  the 
reference  and  the  volume  of  the  AR  in  which  the  reference  is  found.  The  reference  may  contain  the  full 
document  or  a  partial  document  Where  die  reference  contains  a  partial  documenu  the  full  document  may 
be  found  elsewhere  in  the  AR.  In  a  small  number  of  cases,  a  referenceSvill  occupy  several  volumes  of  the 
AR,  for  example,  die  Joint  Comments  of  die  Cigarette  Manufacturers.  In  these  cases,  die  cite  will  specify 
die  volume^of  the  AR  in  which  die  reference  begins. 
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smokeless  tobacco  do  indeed  "affea  the  structure  or  any  function  of  the  body"  within  the 

meaning  of  sections  201(gXlXC)  and  201(hX3)  of  the  Act,  21  U.S.C  321(gXlXC), 

321(hX3). 

To  interpret  the  Federal  Food,  Drug,  and  Cosmetic  Aa  in  a  manner  that  excludes 

the  effects  of  these  products  from  the  scope  of  the  structure-function  prong  of  the  drug 

and  device  definitions  would  be  inconsistent  with  the  plain  meaning  of  the  Act,  its 

legislative  history,  case  law  interpreting  the  struaure-function  prong,  and  the  Agency's 

past  applications  of  that  provision.  The  Agency's  conclusions  are  summarized  in  secticxi 

I. A.,  followed  by  a  detailed  discussion  of  the  comments  and  the  Agency's  responses  to 

them  in  section  I.B.  ' 

A.        THE  PHARMACOLOGICAL  EFFECTS  OF  THE  NICOTINE  IN 
CIGARETTES  AND  SMOKELESS  TOBACCO  ON  THE  BODY 
ARE  SIGNIFICANT 

Cigarettes  and  smokeless  tobacico  contain  nicotine,  an  addictive  and 
pharmacologically  active  drug.  Se«  section  U. A.,  below.  Nicotine  is  the  active  ingredient 
in  several  products  regulated  as  drugs  by  the  Agency,  including  nicotine  transdermal 
patches,  nicotine  chewing  gums,  nicotine  nasal  spray,  and  Favor,  a  hollow  paper  tube  with 
nicotine  impregnated  in  tiie  mouthpiece.  See  Jurisdictional  Analysis,  60  FR  41482, 41549- 
41550.  The  effects  of  the  nicotine  in  cigarettes  and  smokeless  tobacco  greatly  exceed 
those  exerted  by  the  nicotine-containing  products  already  regulated  by  the  Agency.* 

Nicotine  in  cigarettes  and  smokeless  tobacco  produces  significant  pharmacological 
effects  on  the  human  body.  First,  nicotine  causes  and  sustains  addiction.  The  processes 


*  Nicotine-use  cessation  products  are  discussed  in  section  II.  A.S.,  below. 
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I.A. 

that  leac  to  addiction  to  nicotine  in  cigarettes  and  smokeless  tobacco  are  similar  to  those 
that  leac  to  addiction  to  products  such  as  morphine  and  opium.  See  seaion  II.A.2^ 
below,   .ike  other  addictive  substances,  nicotine  in  cigarettes  and  smokeless  tobacco 
achieves  its  addictive  effects  by  exerting  psychoactive,  or  mood-altering,  effects  on  the 
brain  and  by  producing  chemical  reactions  in  the  brain  that  motivate  repeated,  compulsive 
use  of  til  e  substance.  See  section  II.A3.,  below.  These  pharmacological  effects  create 
dependence  in  the  user.  Id. 

1 1  addition  to  creating  and  sustaining  addiaion,  cigarettes  and  smokeless  tobacco 
produce  other  significant  pharmacological  effects.  For  example,  under  some 
circumst  mces,  nicotine  in  cigarettes  and  smokeless  tobacco  has  a  sedating  or  tranquilizing 
effect  on!  mood  and  brain  aaivity.  See  section  II. A.4.,  below.  Under  other  circumstances, 
nicotine  in  cigarettes  and  smokeless  tobacco  has  a  stimulant  or  arousal-increasing  effect  on 
the  body  Id. 

^  icotine  in  cigarettes  and  smokeless  tobacco  also  controls  body  weight.  Id. 
Qinical  ind  animal  studies  indicate  that  nicotine  administration  causes  weight  loss  and  that 
cessationj  of  nicotine  administration  results  in  weight  gain.  Id. 

1  hese  effects  on  the  structure  and  function  of  the  body  are  significant  and 
quintessc  ntially  drug-like.  They  produce  immediate  pharmacological  changes  in  the 
function  bf  the  brain  (depressing  or  stimulating  arousal);  they  change  the  physical 
structure  of  the  body  (increased  growth  of  nicotine  receptors  in  the  brain,  weight  loss);, 
and  they  fcause  drug  dependence  (addiction).  Id. 


10 
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The  tobacco  industry  comments  argue  that  "remote"  or  "insignificant" 
phannacological  effects  are  not  subject  to  FDA  jurisdiction.  Although  "remote  physical 
effect[s]  upon  the  body"  may  not  be  covered  by  the  stniaure-function  provision,  see  E.R. 
Squibb  &  Sons,  Inc.  v.  Bowen,  870  F.2d  678, 682  (D.C.  Cir.  1989),  the  phannacological 
effects  of  cigarettes  and  smokeless  tobacco  are  not  "remote"  or  insignificant.  Indeed,  they 
are  powerful  and  immediate  pharmacological  effects  that  are  not  qualitatively  or 
quantitatively  different  from  the  effects  of  other  drugs  subjea  to  FDA  jurisdiction. 

In  fact,  the  effects  of  cigarettes  and  smokeless  tobacco — addiction,  sedation, 
stimulation,  and  weight  loss — are  precisely  the  types  of  effects  the  Agency  traditionally 
regulates.  It  is  well  established  that  the  Agency  has  the  authority  to  regulate,  and  has 
regulated,  products  that  sedate,  tranquilize,  or  reduce  anxiety  (e.g.,  Valium  and  other 
benzodiazepines);  products  that  stimulate  or  restore  mental  alermess  (e.g.,  caffeine- 
containing  pills  such  as  NoDoz,  see  Stimulant  Drug  Products  for  Over-the-Counter 
Human  Use,  Final  Monograph,  53  FR  6100  (February  29, 1988);  21  CFR  Part  340);' 
products  that  cause  weight  loss  (see  Weight  Control  Products  for  Over-the-Counter 
Human  Use,  Certain  Active  Ingredients,  56  FR  37792  (August  8, 1991);  21  CFR 
310.545(a)(20);  see  also  United  States  v.  354  Bulk  Cartons . . .  Trim  Reducing- Aid 
Cigarettes.  178  F.  Supp.  847,  851  (D.N.J.  1959));  and  products  that  are  used  for 
maintenance  treatment  of  addiction  (e.g.,  methadone  and  other  "narcotic  drugs  [used]  in 
the  medical  treatment  of  narcotic  addiction,"  2 1  CFR  29 1 .501 ).  The  approved  uses  of 
these  products  include  uses  to  "affect  the  structure  or  any  function  of  the  body"  under 


A  more  detailed  discussion  of  the  Agency's  regulation  of  caffeine  and  caffeine-containing  products  is 
contained  in  section  I.B.,  below. 
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section  201(^X1  XQ  of  the  Act  Thus,  cigarettes  and  smokeless  tobacco  have  the  same 
effects  as  products  that  are  undeniably  within  FDA's  jurisdiction. 

Indec  d,  internal  tobacco  company  documents  reveal  that  tobacco  industry 
scientists  understand  that  the  nicotirie  in  tobacco  produces  pharmacological  effects  no 
different  from  those  produced  by  approved  drugs.  These  industry  scientists  viewed 
prescription  drugs  as  competing  products.*  Over  three  decades  ago,  the  British  American 
Tobacco  Company  (B  ATCO),  the  parent  of  Brown  &  Williamson  Tobacco  Corporation, 
commissioned  a  study  to  compare  the  effects  of  nicotine  with  those  of  tranquilizers,      _  ^ 
"which  might  supersede  tobacco  habits  in  the  near  future."^  The  study  concluded  that 
nicotine  was  *'more  beneficial  or  less  noxious — than  the  new  tranquilizers"  because  it 
reduced  stress  and  regulated  weight* 

Philip  Morris  and  R.J.  Reynolds  Tobacco  Company  (RJR)  also  have  repeatedly 
compared  thi  effects  of  nicotine  from  tobacco  to  the  effects  of  drugs  regulated  by  FDA. 
For  example^  Hiilip  Morns  researchers  and  officials  have  concluded  that  smokers  use 


cigarettes  as 


active,  nitro^  en  containing  substance.  Similar  organic  chemicals  include  . . .  quinine. 


."9 


a  narcotic,  tranquilizer,  or  sedative    and  that  "[nicotine]  is  a  physiologically 


These  doaunents,  and  the  conclusions  the  Agency  has  drawn  fipom  them,  are  described  in  detail  in 
sections  II.C.  atKl  II.D.,  below. 

^  Haselbach  CH,  Libert  O,  Final  Report  on  Project  HIPPO  II  (Geneva:  Bauelle  Memorial  Institute, 
International  Division,  Mar.  1963),  at  1.  5^^  AR  (VoL  64  Ref.  321). 


i^at2. 
'UdowA 


Udow  A  y^h.  >  People  Start  to  Smoke  (Jun.  2,  1976),  in  141  Cong.  Rec.  H7664  (daUy  ed  Jul.  25,  1995). 


See  AR  (Vol.  1 


4  Ref.  175a). 
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I.A. 
cocaine,  atropine  and  morphine.  While  each  of  these  substances  can  be  used  to  affea 
human  physiology,  nicotine  has  a  particularly  broad  range  of  influence. "'° 

Similarly,  RJR  scientists  have  reported  that  smokers  who  inhale  lightly  appear  to 
use  tobacco  to  achieve  "mental  activation  and  performance  enhancement"  whereas  those 
who  inhale  more  deeply  show  brain  effects  that  "may  reflect  the  anxiolytic  properties  of 
benzodiazepines,""  prescription  drugs  used  to  alleviate  anxiety.  Another  RJR  researcher 
has  stated: 

[I]n  different  situations  and  at  different  dose  levels,  nicotine  appears  to  act  as  a 
stimulant,  depressam,  tranquilizer,  psychic  energizer,  appetite  reducer,  ami- 
fatigue  agent,  or  energizer. . . .  Therefore,  in  addition  to  competing  with  products 
of  the  tobacco  industry,  our  products  may,  in  a  sense,  compete  with  a  variety  of 
other  products  with  certain  types  of  drug  action}  ^ 

Thus,  the  industry's  own  documents  acknowledge  that  the  pharmacological  effects 
of  their  products  are  the  same  as  the  effects  the  Agency  has  considered  to  be  structure- 
function  effects  within  the  meaning  of  section  201(g)(lXC).  Notwithstanding  the  views  of 
their  own  scientists,  the  tobacco  industry  comments  publicly  assert  that  cigarettes  and 
smokeless  tobacco  do  not  affect  the  structure  or  any  function  of  the  body  within  the 
meaning  of  the  Act  because  their  effects  are  too  "remote"  or  not  therapeutic  or  beneficial. 

The  ramifications  of  the  tobacco  industry's  position  are  far-reaching.  If  the 
Agency  were  to  detennine  that  the  pharmacological  effects  of  cigarettes  and  smokeless 


10 


Hiilip  Morris  Inc.  Draft  Repon  Regarding  a  Proposal  for  a  "Safer"  Cigarette,  Code-named  Table 
(emphasis  added).  See  AR  (VoL  531  Ref  122). 

Pritchard  WS,  R.J.  Reynolds  Tobacco  Co.,  Eiectroencephalographic  effects  of  cigarette  smoking, 
Pi>'c/iop/»armaco/o^l991;104:485,at488.  S«€  AR  (VoL  3  Ref  23-2).  ^  / 

Teague  CE,  R.J.  Reynolds  Tobacco  Co.,  Research  Planning  Memorandum  on  the  Nature  of  the  Tobacco 
Business  and  the  Crucial  Role  of  Nicotine  Therein  (Apr.  14,  1972),  at  1-2  (entasis  added).  See  AR 
(Vol.  531  Ref  125). 
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tobacco  are  lot  effects  on  the  structure  and  function  of  the  body,  or  are  not  significant 
effects,  the  >  igency's  authority  to  regulate  other  products  with  like  pharmacological 

c 

effects — seAtion,  stimulation,  weight  loss,  and  satisfaction  of  addiction — would  be  called 
into  questioi  i.  Under  the  industry's  characterization  of  the  effects  of  their  products,  even 
if  the  pharmacological  effects  of  sedation,  stimulation,  weight  loss,  or  satisfaction  of 
addiction  were  expressly  promoted  or  otherwise  intended,  products  producing  the  same  , 
effects  could  not  be  regulated  under  section  201(g)(lXC)  or  201(h)(3)  because,  by  the 
industry's  definition,  these  products  would  not  "affect  the  structure  or  any  function  of  the 
view,  if  accepted,  could  undermine  the  Agency's  ability  to  regulate  drugs  and 
are  not  used  in  the  diagnosis  or  treatment  of  disease,  but  significantly  affect 
or  any  function  of  the  body.  Further,  such  an  interpretation  would  be 
with  over  50  years  of  Agency  practice  since  passage  of  the  Act  in  1938. 
In  SI  m,  cigarettes  and  smokeless  tobacco  do  affect  the  structure  and  function  of 
the  body  wil  hin  the  meaning  of  the  Act.  The  pharmacological  effects  of  nicotine- 
containing  t  )bacco  products  are  significant  and  the  same  as  the  effects  of  other  products 
traditionallyl  regulated  by  FDA.  Because  these  effects  are  "intended"  within  the  meaning 

of  the  Act— (the  issue  discuss^  in  section  IL,  below — cigarettes  and  smokeless  tobacco 

I 
fall  within  t^e  jurisdiction  of  the  AgeiKy  under  the  Ad. 


body."  This 
devices  that 
the  structure 
inconsistent 


B. 


1. 


RESPONSE  TO  COMMENTS 


As  noted  in  section  I.A.,  above,  tobacco  industry  comments  and  others 


argue  that  tl  e  effects  of  nicotine  delivered  from  cigarettes  and  smokeless  tobacco  are  too 
remote  or  injsignificant  to  be  subjea  to  the  Aa.  Th^e  comments  minimize  nicotine's 
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effects  and  argue  that  nicotine-containing  tobacco  products  "stimulate  the  senses"  and 
"calm[]  feelings  of  stress,"  more  like  the  effects  of  "hammocks  [and]  gardening  tools"  than 
those  of  products  within  FDA's  jurisdiction. '^  TTie  industry  comments  urge  the  Agency  to 
follow  the  holding  of  FTC  v.  Uggett  &  Myers  Tobacco  Co.,  108  F.  Supp.  573  (S.D.N.  Y. 
1952),  aff'd,  203  F.2d  955  (1953),  where  the  court  concluded  that  the  "soothing"  effects 
of  cigarettes  do  not  affect  the  structure  and  function  of  the  body. 

FDA  disagrees  with  these  comments.  As  described  eariier  in  this  section, 
nicotine's  effects  on  the  structure  and  function  of  the  body  are  comparable  both  in  quality 
and  quantity  to  those  of  tranquilizers,  stimulants,  weight  control  products,  and  products 
for  long-term  maintenance  of  addiction.  These  effects  have  long  been  recognized  as 
effects  on  the  structure  or  function  of  the  body  that  are  within  FDA's  jurisdiction.  In 
addition,  the  Act's  legislative  history  and  case  law  interpreting  the  Act  provide  ample 
support  for  the  conclusion  that  nicotine's  effects  are  significant  and  within  the  scope  of  the 
Aa.  While  "remote  physical  effect[s]  on  the  body"  may  not  be  sufficient  to  invoke  the 
Act's  jurisdiction,  see  Squibb,  870  F.2d  at  682,  nicotine  produces  significant 
phannacological  and  physiological  effects  on  the  structure  and  function  of  the  body,  and 
these  effects  clearly  fall  within  sections  201(gXlXC)  and  201(hX3). 

The  courts  have  held  that  effects  much  less  significant  than  those  of  nicotine  are 
effects  on  the  structure  or  funaion  of  the  body  and  are  within  FDA's  jurisdiction. 


' '  Joint  Comments  of  the  Smokeless  Tobacco  Manufactuieis,  Comment  (Jan.  2, 1996),  at  241 .  See  AR ' 
(Vol.526Ref.95). 

Joint  Comments  of  the  Cigarette  Manufacnirers,  Comment  (Jan.  2,  19%),  vol.  II,  at  65-66.  See  AR  (Vol. 
535  Ref.  96). 
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Products  wh  ose  effects  have  been  found  sufficient  to  fall  within  the  scope  of  sections 
201(gX  IXc;  and  201(hX3)  include  those  for  temporary  smoothing  of  wrinkles.  United 
States  V. . . .  "Une  Away.  Temporary  Wrinkle  Smoother, "  284  F.  Supp.  107  (D.  Dei. 
1968),  aff'd ,  415  F.2d  369  (3d  Cir.  1969);  United  States  v....  "Sudden  Change, "  409 
F.2d  734  (2(  I  Cir.  1%9);  and  products  that  deliver  low  levels  of  oxygen  for  recreational 
use  to  enhance  athletic  performance.  United  States  v. . . .  "Sports  Oxygen, "  Civ.  No.  89- 
2085  (D.N.. .  Oct.  27, 1992),  reprinted  in  Federal  Food,  Drug,  and  Cosmetic  Act:  A 
Judicial  Record,  1991-92,  110-1 19.  These  effects  are  plainly  less  significant  than  the 
potent  psychoactive,  addictive,  and  weight-regulating  effects  of  nicotine. 

Wei  »ht  loss  is  one  of  the  effects  of  cigarettes  and  smokeless  tobacco.  See  section 
n.A.4.,  belc  w.  Courts  have  held  that  this  type  of  effect  alone  is  sufficient  to  make 
cigarettes  a  Idrug  when  the  product  is  "intended  to  affect  the  structure  and  functions  of  the 
human  bod)  by . . .  achieving  a  reduction  in  the  body's  weight"  United  States  v.  354 
BulkCartofs. . .  "Trim  Reducing-Aid  Cigarettes;'  178  F.  Supp.  847,  851  (D.N.J.  1959). 
Similarly,  tl  le  legislative  history  of  section  201  (gX IXC)  also  demonstrates  that  weight 
loss  alone  i5  an  effect  on  the  struaure  and  function  of  the  body  within  the  meaning  of  the 
Act.  Indee<L  one  of  the  principal  reasons  cited  by  Congress  for  broadening  the  definition 


of  "drug"  tc 


weight  cont  "ol  products  within  FDA's  jurisdiction.  See  78  Cong.  Rec.  8960,  73d  Cong., 
2d  Sess.  (W.  ay  16, 1934)  (statement  of  Senator  Copeland),  reprinted  in  A  Legislative 
History  oft  he  Federal  Food,  Drug,  and  Cosmetic  Act  and  Its  Amendments  (hereinafter 


Legislative 


include  products  that  affea  the  structure  or  function  of  the  body  was  to  bring 


History),  vol.  2,  at  831. 
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The  Agency  disagrees  that  the  effects  of  nicotine  in  cigarettes  and  smokeless 
tobacco  are  comparable  to  those  produced  by  hammocks,  gardening  tools,  or  other  similar 
articles.  First,  such  articles  do  not  introduce  chemical  ingredients  into  the  body.  By 
contrast,  cigarettes  and  smokeless  tobacco  dehver  a  pbtent  chemical  ingredient,  nicotine, 
whose  significant  pharmacological  effects  on  the  human  body  are  widely  recognized  in  the 
scientific  community.  Second,  the  powerful  psychoactive  effects  produced  by  nicotine  in 
cigarettes  and  smokeless  tobacco  are  comparable  to  those  produced  by  tranquilizers, 
stimulants,  weight  management  agents,  and  drugs  used  for  long-term  maintenance  of 
addiction,  all  of  which  are  indisputably  within  FDA's  jurisdiction.  Third,  as  described  in 
section  I. A.,  above^  tobacco  industry  officials  have  acknowledged  that  nicotine's  effects 
are  comparable  to  those  of  prescription  drug  products. 

FDA  also  disagrees  that  the  1952  decision,  Liggett  &  Myers,  108  F.  Supp.  573, 
represents  a  controlling  determination  that  cigarettes  do  not  affect  the  structure  or 
function  of  the  body  within  the  Aa's  meaning.  Much  less  was  known  about  the  addiaive, 
psychoactive,  and  weight-regulating  effeas  of  nicotine  when  the  court  decided  Liggett  in 
1952  than  is  known  today.  The  kinds  of  effects  that  were  alleged  in  Liggett  (lack  of 
initation  to  the  respiratory  system  and  "soothing"  effects)  are  fiar  different  from  the 
addicting  and  other  psychoactive  and  weight-regulating  effects  now  known  to  be  caused 
by  nicotine  in  cigarettes.  See  sections  II.A.1.  and  IV.,  below.  Moreover,  Liggett  was 
decided  before  FDA  regulated  nicotine.  The  Agency  now  regulates  nicotine-containing 
products  such  as  nicotine  transdermal  patches  and  nicotine  nasal  spray  intended  to  treat 
nicotine  addiction.  If  nicotine  were  not  a  powerful  pharmacological  agent  with  addiaive 
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properUes,  nicotine  cessation  products  would  be  unnecessary.  Further,  the  Liggett 
opinion  does  not  suggest  that  the  definition  of  "drug"  would  preclude  treating  cigarettes 
as  drugs  if  nqw  evidence  concerning  cigarettes'  effects  became  known.  See  section  IV., 
below. 

Acco  -dingly,  FDA  concludes  that  nicotine's  significant  pharmacological  effects  are 
effects  on  th(  i  struaure  or  function  of  the  body  within  the  Act's  meaning 

Tobacco  industry  comments  contend  that  Congress  intended  to  limit  the 
drugs  and  devices  covered  by  sections  201(gXl)(C)  and  201(hX3)  (products  "intended  to 
affect  the  striiaure  or  any  function  of  the  body")  to  products  with  "therapeutic"  or 
"medical"  uses.  One  industry  conunent  further  elaborates  that  the  structure-function 
provision  was  added  to  the  Federal  Food,  Drug,  and  Cosmetic  Act  in  1938  only  as  a  result 
of  concern  tlat  certain  "therapeutic"  products  used  for  weight  management  purposes  had 
escaped  regi  lation  under  the  1906  Pure  Food  and  Drug  Act  because  obesity  and  leanness 
were  not  cor  sidered  to  be  diseases.  Consequently,  this  comment  argues,  the  struaure- 
function  pro  /ision  encompasses  only  products  intended  for  "therapeutic"  or  "medical"  use 
in  "disease-treatment"  conditions.'* 

I 

This  industry  comment  also  makes  a  related  argument  that  effects  on  the  structure 
or  function  <>f  the  body  must  be  "beneficial,"  or  "drug-like,"  and  not  "destructive  or 
toxic."  Aco  )rding  to  this  comment,  "FDA  views  'addictiveness'  as  an  undesirable 
characteristi :,  not  as  a  beneficial  effect,  and  therefore  more  as  a  fonn  of  toxicity."' '  This 


14 


AR(VoL526 
"W.  at  151. 


Joint  Coomients  of  the  Smokeless  Tobacco  Manufacturers,  Comment  (Jan.  2, 19%),  at  145-146.  See 
Ref.95). 
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comment  argues  that  the  effects  of  cigarettes  and  smokeless  tobacco,  are  therefore  outside 
the  scope  of  the  Act. 

Conversely,  one  public  interest  group  comment  argues  that  construing  sections 
201(gXl)(C)  and  201(hX3)  as  requiring  a  "therapeutic"  effect  would  make  these  sections 
redundant  of  sections  201(g)(lXB)  and  201(hX2),  which  define  drugs  and  devices  as 
products  "intended  for  use  in  the  diagnosis,  cure,  mitigation,  treatment,  or  prevention  of 
disease."  According  to  this  comment,  such  an  interpretation  would  violate  basic  rules  of 
statutory  construction. 

The  Agency  disagrees  with  the  tobacco  industry's  narrow  reading  of  the  structure- 
function  provision.  Neither  the  language  of  the  statute,  its  legislative  history,  nor  the  case 
law  supports  the  position  that  drugs  and  devices  must  have  "therapeutic,"  "medical,"  or 
"beneficial"  effects  or  purposes  in  order  to  "affect  the  structure  or  any  function  of  the 
body." 

The  plain  language  of  the  statute  provides  no  support  for  the  tobacco  industry's 
position.  The  terms,  "therapeutic,"  "medical,"  and  "beneficial,"  or  words  of  similar 
import,  do  not  appear  anywhere  in  section  201(gXlXC)  or  201(hX3).  FDA  agrees  with 
the  comments  that  assert  that  construing  the  "structure  or  any  function"  language  to 
require  a  therapeutic  or  medical  effect  would  make  these  provisions  essentially  identical  in 
scope  and  meaning  to  sections  201(gXlXB)  and  201(hX2).  To  do  so  would  violate  the 
well-accepted  principle  that  "a  legislature  is  presumed  to  have  used  no  superfluous 
words."  Bailey  v.  United  States,  1 16  S.Ct.  501,  507  (1995). 
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Thei  legislative  history  is  also  inconsistent  with  the  tobacco  industry's  position. 


1 


Congress  added  sections  201(gXlXQ  and  201(hX3)  to  broaden  the  coverage  of  the  Act 
to  include  4  "comprehensive  class  of  preparations  which  were  intended  to  affect  the 
structure  oi  function  of  the  body."  "Line  Away,"  284  F.  Supp.  at  1 10  (citations  omitted). 
The  Aa's  legislative  histcxy  makes  clear  that  Congress  intended  to  expand  the  Act's 
jurisdictioni  rather  than  merely  "close  a  loop-hole"  in  subsection  201(gXlXB).  See,  e.g.y 

H.R.  Rep.  No.  2139,  75th  Cong.,  3d  Sess.  2  (1938),  reprinted  in  6  Legislative  History 

1    - 
301  ("Drugs  intended ...  for  remedying  underweight  or  overweight  or  for  otherwise 

affecting  bodily  structure  or  function  are  subject  to  regulation")  (emphasis  added);  see 

also  American  Health  Products  Co.  v.  Hayes,  574  F.  Supp.  1498, 1506  (S.D.N.  Y.  1983) 

(The  stnictjire- function  provision  was  enacted  to  "reach  those  products . . .  which  evaded 

regulation  Altogether  because  they  were  neither  foods  nor  therapeutic  agent^')  (emphasis 

added). 

The  inclusive  nature  of  the  structure-function  provision  was  raised  several  times 

during  the  1  learings  that  led  to  enactment  of  the  1938  Act,  See  Hearings  on  S.  1944, 

Senate  Suikomm.  of  the  Comm.  on  Commerce,  73d  Cong.,  2d  Sess.  15  (1933),  reprinted 

in  1  Legislative  History  107  ("The  definition  of  the  term  'drug'  has  beerk widened"); 


Hearings 
reprinted  L 


oti  S.  2800,  Senate  Comm.  on  Commerce,  73d  Cong.,  2d  Sess.  516  (1934), 
2  Legislative  History  519  ("This  definition  of  'drugs'  is  all-inclusive"); 


It  I 
Hearings  oaS.S,  Senate  Comm,  on  Commerce,  74th  Cong.,  1st  Sess.  352  (1935), 
reprinted  ik  3  Legislative  History  546  ("There  is  a  universal  recognition  that  the  definition 
of  the  term  'drug'  in  the  third  subdivision  is  inclusive").  Congress«)nsistently  rejected 
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suggestions  to  limit  the  drug  definition  to  products  with  medical  or  medicinal  purposes. 

See,  e.g.,  Hearings  on  S.  2800,  Senate  Comm.  on  Commerce,  73d  Cong.,  2d  Sess.  515: 

516(1 934),  reprinted  in  2  Legislative  History  518-519. 

Judicial  decisions  and  Agency  practice  also  conflict  with  the  narrow  interpretation 

urged  by  the  manufacturers.  As  the  Supreme  Court  has  stated: 

Viewing  the  structure,  the  legislative  history,  and  the  remedial 
nature  of  the  Act, ...  it  [is]  plain  that  Congress  intended  to  define 
"drug"  far  more  broadly  than  does  the  medical  profession. ... 

...  the  word  "drug"  is  a  term  of  art  for  the  purposes  of  the  Act, 
encompassing  far  more  than  the  strict  medical  definition  of  that 
word.  If  Congress  had  intended  to  limit  the  statutory  definition  to 
the  medical  one,  it  could  have  so  stated  explicitly. 

United  States  v.  An  Article  of  Drug . . .  Bacto-Unidisk,  394  U.S.  784,  793  (1969). 

The  structure-function  provision  has  been  applied  since  1938  to  a  wide  assortment 

of  products  with  a  range  of  uses  and  effects,  many  of  which  cannot  be  considered 

"therapeutic."  For  example,  products  that  have  been  found  to  be  within  this  provision 

include  those  with  cosmetic,  recreational,  economic,  or  other  nontherapeutic  purposes. 

These  products  include  tanning  booths;  sunscreens;  breast  implants;  injectable  collagen; 

birth  control  pills;  products  purporting  to  remove  wrinkles  temporarily,  e.g.,  "Line 

Away, "  "Sudden  Change";  products  intended  to  eliminate  pet  odors,  e.g..  United  States 

V.  Undetermined  Quantities . . .  "Pets  Smellfree, "  22  F.3d  235,  240  (10th  Cir.  1994); 

products  intended  to  grow  hafr,  e.g..  United  States  v.  Kasz  Enterprises,  Inc.,  855  F.  Supp. 

534,  540  (D.R.I.),  modified  on  other  grounds,  862  F.  Supp.  717  (D.R.I.  1994);  products 

intended  as  aphrodisiacs,  see  54  FR  28780  (July  7, 1989),  21  CFR  310.528;  products 

intended  to  enhance  athletic  performance  by  delivering  a  low,  non-therapeutic  level  of 

21 
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oxygen,  e.i'., "Sports Oxygen":  and  veterinary  products  intended  to  increase  milk 


production!  e.g..  United  States  v.  Pro-Ag,  Inc.,  7%  F.  Supp.  1219  (D.  Minn.  1991),  affd, 
968  F.2d6fel(8thCir.  1992). 

In  tfie  case  of  tanning  booths,  the  Agency  considers  the  product  to  be  a  "device"^ 
intended  tc  affect  the  structure  or  any  function  of  the  body  despite  the  fact  that  the 
American  Academy  of  Dermatology  considers  tanning  booths  to  be  a  potential  health 
hazard  and  discourages  their  use.'^  FDA  even  regulates  veterinary  products  intended  to 
induce  death  in  animals  by  humane  means — an  intended  use  that  is  indisputably  not 
therapeutic,  See  United  States  v.  Articles  of  Drug . . .  "Beuthanasia-D  Regular,"  Civ. 
No.  77-0-3^  (D.  Neb.  August  1, 1979),  reprinted  in  Federal  Food,  Drug,  and  Cosmetic 
Act:  A  Juc  icial  Record,  1978-80,  83-89. 

Th^  nature  of  a  product's  effect  on  the  structure  or  funaion  of  the  body — 


therapeutic 


or  non- therapeutic,  beneficial  or  adverse — thus  does  not  determine  FDA's 


jurisdiction .  The  relevant  inquiry  is  simply  whether  a  produa  has  an  effect  on  the 
structure  oi  any  function  of  the  body.  Cigarettes  and  smokeless  tobacco  do  have  such 
effects  and]  moreover,  the  effects  are  achieved  through  pharmacological  means.  The 
tobacco  industry  comments  admit  that  products  with  "dnig-type  characteristics"  (i.e., 
pharmacological  action)  are  within  the  Act's  jurisdiction. 


16 


Photobiol(^y  Task  Force  of  the  American  Academy  of  Dermatology,  Risks  and  benefits  firom  high- 
intensity  ultraviolet  A  sources  used  for  cosmetic  purposes:  special  report,  Journal  of  the  American 
Academy  of.  dermatology  1985;12:380-381.  See  AR  (VoL  71 1  Ref.  17). 
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The  argument  that  a  produa's  effects  must  be  therapeutic  or  medical  is  also 
inconsistent  with  FDA's  assertion  of  jurisdiction  over  products  with  cosmetic, 
recreational,  and  economic  uses.  Notably,  the  comments  that  contend  that  effects  on  the 
smicture  or  function  of  the  body  must  be  therapeutic  or  medical  and  also  beneficial  do  not 
claim  that  FDA  incorrectly  applied  the  structure-function  provision  to  products  with 
cosmetic,  recreational,  or  economic  uses.  Instead,  these  comments  attempt  to  avoid  the 
inconsistency  between  their  arguments  and  these  precedents  by  expansively  interpreting 
"therapeutic"  and  "medical"  to  encompass  products  with  cosmetic,  recreational, 
economic,  and  other  apparently  non-therapeutic  purposes  or  effects.  Moreover,  these 
comments  do  not  provide  any  rationale  to  support  the  position  that  products  regulating  - 
weight  are  subject  to  the  Act,  but  that  nicotine-containing  cigarettes  and  smokeless 
tobacco,  which  also  affect  weight  regulation,  are  not.  Instead,  the  comments  assert  that 
the  weight  control  effects  of  cigarettes  and  smokeless  tobacco  are  too  minor  to  be  subject 
to  the  Act's  jurisdiction.  This  argument  is  refuted  in  section  n.A.4.,  below. 

The  Agency  rejects  the  legal  premise  that  effects  on  the  structure  or  function  of  the 
body  must  be  therapeutic  Or  beneficial.  However,  even  if  the  Agency  were  to  accept  the 
manufacturers'  legal  premise,  this  would  not  change  the  Agency's  decision  with  respea  to 
cigarettes  and  smokeless  tobacco.  As  noted  previously,  cigarettes  and  smokeless  tobacco 
produce  pharmacological  effects  on  the  structure  and  function  of  the  body  that  are 
indistinguishable  from  the  effects  of  a  wide  range  of  products  regulated  by  FDA,  including 
sedation,  stimulation,  weight  loss,  and  sustaining  addiction.  These  pharmacological 
effects  are  as  "therapeutic"  or  "beneficial"  as  many  effects  currently  regulated  under  the 
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Act,  and  would  be  sufficient  to  satisfy  a  requirement  that  products  regulated  as  drug 
delivery  devices  have  beneficial  or  therapeutic  effects.  Tobacco  industry  scientists  have 
themselve^  argued  that  tobacco  products  provide  "needed  psychological  benefits 

mental  alertness;  anxiety  reduction,  coping  with  stress)"'^  and  that  '^nicotine  is  a 


(in< 


creased] 


»18 


very  remarkable  beneficent  drug. 

In  leed,  if  a  new  produa  with  the  powerful  pharmacological  effects  of  cigarettes 
and  smokeless  tobacco — sedation,  stimulation,  weight  loss,  and  sustaining  addiction— 
suddenly  l)egan  to  be  distributed  in  the  United  States,  there  would  be  no  question  that  the 
produa  would  be  subject  to  regulation  under  the  Act  because  it  "affectls]  the  struaure  or 
any  fundi  an  of  the  body"  within  the  Act's  meaning.  For  example,  the  Agency  has 
regulated  gamma  hydroxybutrate  and  gamma  hydroxybutyric  acid  (collectively,  GHB),  a 
product  iijtended  to  affect  the  structure  or  function  of  the  body  by  promoting  weight  loss 


and  muse 


e  gain.  The  produa  is  also  used  as  a  relaxant  and  sleep  aid.  GHB  emerged  as  a 


steroid  all  emative  after  anabolic  steroids  became  controlled  substances.  Very  little  was 
known  ab  out  the  produa  when  GHB  first  entered  the  market  because  it  was  manufaaured 
in  clandestine  laboratories  (e.g.,  basements  and  kitchens),  obtained  from  other  black 
market  scurces,  and  usually  distributed  at  health  and  spotting  stores  and  clubs  without 
labeling.  [The  use  of  GHB  as  a  steroid  alternative  and  body-building  aid  is  not 
"therapeu  tic";  nonaheless,  the  Agency  successfully  undertook  regulatory  actions  against 


' '  Robinsoi  i 
407,  ai  398. 


JH,  Phtcbard  WS,  The  role  of  nicotine  in  tobacco  use,  Psychopharmacology  1992;108:397- 
5<reAR(VoL66Ref.  31-1). 


'*  Ellis  C,  Science  Advisor  to  the  BATCO  Board,  The  Smoking  and  Health  Problem,  presented  at  the 
BATCO  Research  Conference,  Southampton,  England  (1962),  at  15.  See  AR  (VoL  15  Ref.  190). 
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GHB  pursuant  to  the  Act's  drug  authorities.  See  United  States  v.  Wood,  Nos.  92-5051 2, 
92-50514  (9th  Cir.  Oct.  21,  1993);  58  FR  33690,  33699  (Jun.  18,  1993);  FDA  Quarterly 
Activities  Report,  First  Quarter,  FY  1991  (Oa.-Dec.  1990). 

3.  One  comment  contends  that  the  structure-function  provision  is  limited  to 
products  that  "purport  to  change  the  physical  structure  of  the  body.'" '  The  Agency 
disagrees.  Although  the  provision  covers  products  that  change  a  structure  or  function  of 
the  body,  it  is  not  limited  to  such  effects.  Courts  have  rejected  the  view  that  section 
201(gXlXC)  requires  an  actual  "change  [in]  the  physical  structure  or  function  of  the  [  ] 
body."  "Pets  Smellfree, "  22  F.3d  at  237.  Moreover,  cigarettes  and  smokeless  tobacco 
do  in  fact  change  the  physical  structure  of  the  body  by,  for  example,  affecting  brain 
chemistry  and  electrical  activity  in  the  brain,  reducing  weight,  and  increasing  the  growth  of 
nicotine  receptors  in  the  central  nervous  system. 

4.  One  comment  asserts  that  the  structure-function  provision  "is  not  intended 
to  authorize  the  regulation  of  products  solely  because  FDA  believes  their  use  is  harmful 
and  undesirable.""  The  Agency  agrees.  However,  if  a  particular  product  meets  the 
statutory  definition  of  drug  or  device,  the  faa  that  it  is  also  associated  with  harms  to 
health  is  a  reasonable  consideration  for  the  Agency  in  deciding  to  regulate  the  product 
The  Act's  legislative  history  supports  this  view.  As  noted,  concern  about  weight  loss 
products  that  escaped  regulation  in  the  1906  Pure  Food  and  Drug  Act  was  an  impetus  for 


19 


Joint  Comments  of  the  Cigarette  ManufacturerSi  Comment  (Jan.  2,  1996),  vol.  II,  at  83  (emphasis 
added).  5ee  AR  (Vol.  535  Ref.  96). 
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Joint  Comments  of  die  Smokeless  Tobacco  Manufacturers,  Comment  (Jaa  2,  1996),  at  152  See  AR 
(Vol.  526  Ref.  95). 
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broadening 
function 
effects  of 
resulted 
Before  a 
Cong.,  1st 
Legislative 
5. 


I.B. 

the  definition  of  "drug"  to  include  products  that  affect  the  stniaure  or 
oflthe  body.  Congress  was  concerned  not  so  much  with  the  weight-reduction    . 
vteight  loss  products  but  with  the  serious  and  undesirable  harms  to  health  that 

their  use.  See,  e.g..  Hearing  on  H.R.  6906,  H.R.  8805,  H.R.  8941,  andS.5 
Skbcomm.  of  the  House  Comm.  on  Interstate  and  Foreign  Commerce,  74th 
Sess.  55  (1935)  (statement  of  FDA  Chief  Walter  Campbell),  reprinted  in  4 


smokeless 


History  370. 

Some  comments  state  that  FDA' s  determination  that  cigarettes  and 


tobacco  are  "drugs"  and  "devices"  would  obligate  the  Agency  to  regulate 


caffeine  aiil  caffeine-containing  products  as  drugs  or  drug  delivery  devices.  These 
comments  assert  that  for  this  reason  the  Agency  should  not  regulate  tobacco  products  as 
drugs  or  devices.  The  Agency  disagrees  that  a  comparison  to  caffeine  provides  a  reason 
not  to  regu  late  nicotine-containing  cigarettes  and  smokeless  tobacco. 

Ca  feine  is  the  active  ingredient  in  several  products  regulated  as  drugs  by  the 
Agency.  F  or  instance,  caffeine  is  the  active  ingredient  in  NoDoz,  an  over-the-counter 
stimulant  mat  is  regulated  for  its  effects  on  the  structure  and  function  of  the  body. 
Caffeine  i^  also  an  ingredi«it  in  internal  analgesics  and  menstrual  discomfort  relief 
products. 

Alihough  these  products  are  regulated  as  drugs,  the  effects  of  these  caffeine- 
containing  products  on  the  structure  and  function  of  the  body  are  significantly  less  than 
those  of  nicotine.  See  section  ILA-3.c.i.,  below.  For  instance,  unlike  nicotine,  caffeine  is 
not  recogiiized  at  this  time  as  an  addictive  drug  by  health  organizations  such  as  the 
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American  Psychiatric  Association  or  the  World  Health  Organization.  Indeed,  even  an 
internal  Philip  Morris  report  comparing  smoking  and  caffeine  found  that  nicotine  has  a 
stronger  stimulant  effect  than  caffeine  and  that  the  stimulant  effects  of  caffeine  arc  "more 
like  those  of . . .  placebo"  than  of  nicotine.^'  The  implication  for  nicotine-containing 
cigarettes  and  smokeless  tobacco  is  clear:  if  caffeine  in  products  such  as  NoDoz  "affect[s] 
the  structure  or  any  function  of  the  body  within  the  meaning  of  the  Act,"  then  a  fortiori 
nicotine-containing  cigarettes  and  smokeless  tobacco  "affea  the  structure  or  any  function 
of  the  body"  as  well. 

Caffeine  naturally  occurs  in  coffee,  tea,  and  other  foods,  and  is  used  as  an 
ingredient  in  soft  drinks.  The  Act  defines  "food"  as  "articles  used  for  food  or  drink  for 
man  or  other  animals."  See  section  201(f)(1)  of  the  Act,  21  U.S.C.  321(fX  1 ).  The 
statutory  definition  "includes  articles  used  by  people  in  the  ordinary  way  most  people  use 
food — primarily  for  taste,  aroma,  or  nutritive  value."  Nutrilab  v.  Schweiker,  713  F.2d 
335, 338  (7th  Cir.  1983).  When  caffeine  is  used  in  soft  drink  products  in  accordance  with 
section  402  of  the  Act,  21  U.S.C.  342,  and  when  it  naturally  occurs  in  other  products  that 
are  foods,  such  as  coffee,  the  produa  is  a  "food"  under  section  201(fXl)  of  the  Act,  21 
U.S.C.  321(fXl),  and  is  explicitly  excepted  from  the  definition  of  drug  in  section 
201(gXlXC),  21  U.S.C.  321(gXlXC)  ("articles,  other  than  food,  intended  to  affect  the 
structure  or  any  function  of  Ac  bod/0  (emphasis  added).  The  Agency's  treatment  of 
caffeine  in  beverages  c(Misequently  has  no  bearing  on  how  cigarettes  and  smokeless 
tobacco  should  be  regulated. 


Memonmdaiii  finom  Scbori  TR  to  Dunn  WL,  Smoking  and  Caffeine:  A  Comparison  of  Physiological 
Arousal  Effeas  (May  17,  1972X  ai  1-2.  See  AR  (Vol  15  Ref.  189-7). 
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LB. 


Several  comments  assert  that  if  FDA  regulates  nicotine-containing 


cigarettes  a  nd  smokeless  tobacco,  it  must  also  regulate  the  nicotine  that  occurs  naturally  in 
food  produjcts  such  as  tomatoes,  potatoes,  eggplant,  and  cauliflower.  The  Agency 

disagrees.  As  noted  above  in  response  5,  section  201(gXlXC)  specifically  excludes  from 

I 

its  coveram  products  that  are  "foods"  under  the  Aa.  Tomatoes,  potatoes,  eggplant,  and 
cauliflower  are  "foods"  within  the  meaning  of  the  Act  because  they  are  "articles  used  for 
food ...  far  man."  See  section  201(fXl),  21  U.S.C.  321(fXl).  While  these  vegetables 
do  contain  trace  amounts  of  nicotine,  a  person  would  have  to  consume  206  pounds  of 
tomatoes,  309  pounds  of  potatoes,  22  pounds  of  eggplant,  or  355  pounds  of  cauliflower 
to  obtain  tne  same  amount  of  nicotine  as  in  one  cigarette."  Thus,  these  products  are 
appropriately  regulated  as  foods. 

Some  comments  question  whether  applying  the  structure-function 
provision  tj)  nicotine-containing  cigarettes  and  smokeless  tobacco  might  provide 


precedent 
structure 


or 


ror  applying  the  provision  to  a  wide  range  of  products  that  have  effects  on  the 
function  of  the  body — including  guns  and  other  weapons,  products  that 


prevent  inji  iry,  such  as  airbags,  and  chemical  sprays  used  for  self-defense  or  law 
enforcement  purposes.  • 

Th«  Agency  has  never  construed  the  structure-function  provision  to  include 
products  SI  ch  as  guns,  airbags,  and  chemical  sprays,  and  applying  the  structure-funaion 
provision  t( )  nicotine-delivering  tobacco  products  will  not  provide  any  precedent  for  doing 


22 


Chan  Y,  p  -epared  in  conjunction  with  the  testimony  of  David  Kessler  before  the  Subcommittee  on 
Health  and  the  Environment,  Committee  on  Energy  and  Commerce,  U.S.  House  of  Representatives 
(Mar.  25,  19^4).  See  AR  (Vol.  296  Ref.  4175). 
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so.  Moreover,  there  are  fundamental  distinctions  between  these  products  and  nicotine- 
delivering  tobacco  products.  Cigarettes  deliver  a  pharmacologically  active  dose  of  the 
drug  nicotine  to  the  body  through  inhalation.  Smokeless  tobacco  delivers  a 
pharmacologically  active  dose  of  the  same  drug  through  buccal  absorption.  Collectively, 
tobacco  products  achieve  their  effects  on  the  structure  and  function  of  the  body  through 
nicotine's  pharmacological  effects.  These  include  sedation,  stimulation,  weight  control, 
and  maintenance  of  addiction.  Tobacco  products  are  thus  indistinguishable  from  products 
that  the  Agency  has  traditionally  regulated  as  drugs  and  devices.  In  contrast,  guns, 
airbags,  and  chemical  sprays  are  markedly  different  and  distinguishable  from  such 
products.  I 
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II, 


ARETTES  AND  SMOKELESS  TOBACCO  ARE  "INTENDED"  TO 
AFFECT  THE  STRUCTURE  AND  FUNCTION  OF  THE  BODY  WITHIN 
THE  MEANING  OF  THE  ACT 


Cigarettes  and  smokeless  tobacco  clearly  "affea  the  structure  or  any  function  of 
the  body."  [The  principal  issue  before  the  Food  and  Drug  Administration  (FDA)  is  thus 
whether  thie  effects  are  "intended"  within  the  meaning  of  the  Federal  Food,  Drug,  and 


Cosmetic  Act  (the  Act). 

The  Aa'  s  drug  and  device  definitions  provide  in  pertinent  part  that  an  article  is  a 
drug  or  device  if  it  is  "intended  to  affect  the  structure  or  any  function  of  the  body." 
Sections  2()l(g)(l)(C)  and  201(hX3),  21  U.S.C.  321(g)(lXC)  and  (hX3)  (emphasis 
added).  In  petermining  whether  an  article  is  "intended"  to  affect  the  structure  or  function 
of  the  bodyL  "the  FDA  is  not  bound  by  the  manufacturer's  subjective  claims  of  intent,"  but 
rather  can  f  ind  actual  intent  "on  the  basis  of  objective  evidence."  National  Nutritional 
Foods  Ass'  a  (NNFA)  v.  Mathews,  557  F.2d  325, 334  (2d  Cir.  1977).  That  is,  the  Agency 
determines  the  intent  of  the  manufaaurers  objectively  by  evaluating  all  of  the  relevant 
evidence  in  the  record  from  the  perspective  of  a  reasonable  faa  fmder.  See  21  CFR 
201.128, 861.4.  In  detennining  intended  use,  the  Agency  may  "examine  a  wide  range  of 
evidence."  United  States  v.  Two  Plastic  Drums . . .  Black  Currant  Oil,  761  F.  Supp.  70, 
72  (C.  D.  1 1. 1991),  aff-d,  984  F.2d  814  (7th  Cir.  1993). 

In  t  le  Jurisdictional  Analysis,  60  FR  41453-41787,  the  Agency  determined,  based 
on  the  evidence  then  available  to  it,  that  cigarettes  and  smokeless  tobacco  are  "intended' 
to  affect  the  structure  and  function  of  the  body.  This  determination  was  based  on  three 
grounds: 


30 


Federal  Register  /  Vol.  61,  No.  168  /  Wednesday.  August  28.  1996  /  Rules  and  Regulations    44687 


11. 

( 1 )  The  addictive,  psychoactive,  and  other  significant  pharmacological  effects 
of  cigarettes  and  smokeless  tobacco  are  so  widely  known  and  foreseeable 
that  these  effects  may  be  deemed  to  have  been  intended  by  the 
manufacturers,  see  Jurisdictional  Analysis,  60  FR  41483-41490; 

(2)  Such  a  large  percentage  of  consumers  use  cigarettes  and  smokeless 
tobacco  to  satisfy  their  addiction  or  to  obtain  other  pharmacological  effects 
that  the  manufacturers  may  be  deemed  to  intend  that  their  products  will  be 
used  for  such  purposes,  5^^  Jurisdictional  Analysis,  60  FR  41490-41491; 

and      -    -:■'-■ 

(3)  The  statements,  research,  and  actions  of  the  tobacco  manufacturers  show 
that  the  manufacturers  actually  intend  their  products  to  affect  the  structure 
or  any  function  of  the  body,  see  Jurisdictional  Analysis,  60  FR  4 1 49 1  - 
41520. 

FDA  received  comments  on  its  findings  from  the  tobacco  industry,  public  Iwalth 

organizations,  and  other  interest  groups  and  members  of  the  public. 

In  this  section,  the  Agency  considers,  in  light  of  the  public  comments,  the  objeaive 

evidence  in  the  administrative  record  relevant  to  whether  cigarette  and  smokeless  tobacco 

manufacturers  intend  their  products  to  affect  the  structure  or  any  function  of  the  body, 

including  new  evidence  that  has  become  available  since  the  issuance  of  the  Jurisdiaional 

Analysis.  The  Agency  also  discusses  the  legal  standard  for  establishing  the  intended  use  of 

cigarettes  and  smokeless  tobacco,  and  responds  to  the  substantive  comments  received  by 

the  Agency  on  the  evidence  and  the  legal  standard.  Specifically: 

•    Section  U.A.  discusses  the  evidence  supporting  FDA's  finding  that  it  is  foreseeable  to 

a  reasonable  tobacco  manufacturer  that  the  nicotine  in  cigarettes  and  smokeless 

tobacco  will  cause  pharmacological  effects  and  will  be  used  by  consumers  for  those 

effects  and  responds  to  comments  on  this  issue; 
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•     Section  H. 


U. 


.B.  discusses  the  evidence  supporting  FDA' s  finding  that  consumers  use 
cigarette  and  smokeless  tobacco  predcHninantly  to  obtain  the  phamiacological  effects 
of  nicotine  and  responds  to  comments  on  this  issiK; 
•    Section  ILC.  discusses  the  evidence  suppoiting  FDA's  finding  that  cigarette  . 
manufacturers'  statements,  research,  and  actions  show  that  they  intend  their  products 
to  be  usid  for  the  pharmacological  effects  of  nicotine  and  resp(Mids  to  comments  on 
thisissu^ 


+ 


•  Section  II.D.  discusses  the  evidence  supporting  FDA's  finding  that  smokeless  tobacco 
manufacturers'  statements,  research,  and  actions  show  that  they  intend  their  products 
to  be  used  for  the  pharmacological  effects  of  nicotine  and  responds  to  comments  on 
thisissu(!;  • 

>  •    Sections!  n.E.  and  F.  respond  to  comments,  not  already  addressed  in  the  foregoing 
sections,  on  the  legal  standard  for  evaluating  intended  use;  and 

•  Section  I.G.  discusses  the  cumulative  evidence  of  intended  use. 

Exec  pt  as  modified  below,  FDA  confirms  its  prior  findings  and  incorporates  them 
by  ref^encej.  FDA  concludes  that  the  evidence  on  the  foreseeability  of  nicotiiie's  effects, 
aaual  consumer  use  of  tobacco  for  those  effects,  and  evidence  of  intended  use  based  oa 


iiime] 


industry  statements,  research,  and  actions  each  provides  an  independent  basis  for  the 
determination  that  the  manufacturers  of  cigarettes  and  smokeless  tobacco  intend  their 
products  to  fiffect  the  struaure  of  function  of  the  body. 


Although  the  evidence  thus  provides  several  independent  bases  for  establishing 
that  cigarettes  and  smokeless  tobacco  are  intended  to  affect  the  structure  and  function  of 
the  body,  the  Agency  also  looks  at  the  objective  evidence  of  intent  as  a  whole.  The 
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Agency  finds  that,  both  independently  and  cumulatively,  the  evidence  of  foreseeable 

pharmacological  effects  and  uses,  actual  consumer  use  for  pharmacological  purposes,  and 

manufiacturer  intent  as  revealed  through  the  statements,  research,  and  actions  of  the 

manufaaurers  convincingly  supports  the  Agency's  determination  that  cigarettes  and 

smokeless  tobacco  are  intended  to  affect  the  structure  and  funaion  of  the  body. 
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\\       A  REASONABLE  MANUFACTURER  WOULD  FORESEE 
THAT  CIGARETTES  AND  SMOKEl^SS  TOBACCO  WILL 
CAUSE  ADDICTION  AND  OTHER  PHARMACOLOGICAL 
EFFECTS  AND  WILL  BE  USED  BY  CONSUMERS  FOR 
PHARMACOLOGICAL  PURPOSES 

FI  >A  may  conclude  that  a  [M-cxIuct  is  intended  to  affect  the  structure  or  function  of 
the  body  if  a  reasonable  person  in  the  position  of  the  manufacturer  would  foresee  that  the 
produa  Will  have  pharmacological  effects  and  that  a  substantial  proportion  of  consumers 
will  use  tie  product  for  those  effects.  In  the  Jurisdictional  Analysis,  the  Agency  made 
extensive  findings,  based  on  the  evidence  then  available,  regarding  the  pharmacological 
effects  of  tobacco  on  the  human  body.  See  Jurisdictional  Analysis,  60  PR  41534-41575. 


roA  received  comments  on  these  findings  from  the  tobacco  industry,  many  medical  and 
public  heilth  organizations  and  medical  practitioners,  and  from  other  members  of  the 
public.  The  administrative  record  includes  extensive,  publicly  disseminated  evidence  from 
scientific  ^tudies  and  expeit  panels  on  the  subject  of  tobacco's  pharmacological  effects  on 
the  humai  body. 

A  ter  considering  the  administrative  record  and  reviewing  public  comments,  the 
Agency  finds  that  the  evidence  clearly  demonstrates  that  a  reasonable  tobacco 
manufaaper  would  foresee  that  cigarettes  and  smc^less  tobacco  will  cause  and  sustain 
addiction]  produce  other  psychoactive  effects,  and  control  weight  and  be  used  by 
consumei  for  these  effects.  Thislinding  provides  an  independent  basis  for  the  Agency's 
conclusion  that  cigarettes  and  smokeless  tobacco  are  intended  to  affect  the  structure  and 
function  (^f  the  body. 
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In  section  II.  A.  1 .,  below,  FDA  describes  the  legal  basis  for  considering  evidence  of 
the  foreseeable  effects  and  pses  of  a  pnxluct.  FDA  presents  its  major  findings  and 
responds  to  significant  comments  in  sections  ILA.2.  through  II.A.6.  In  section  II.A.7., 
FDA  responds  to  the  remaining  relevant  substantive  comments. 

1.        ^Intended  Use"  May  Be  Established  on  the  Basis  of  Foreseeable 
Pharmacological  Effects  and  Uses 

The  Agency's  legal  authority  to  establish  intiended  use  based  on  the  foreseeable 
effects  and  the  foreseeable  uses  of  a  product  comes  from  the  plain  language  of  the  Act,  as 
well  as  from  FDA's  regulations,  case  law,  administrative  precedent,  and  the  public  health 
purposes  of  the  Act. 

The  plain  language  of  the  Act  provides  that  a  drug  or  device  is  an  article  "intended 
to  affect  the  structure  or  any  function  of  the  body."  Sections  ^01(gXl)(c)  and  201(hX3) 
of  the  Act,  21  U.S.C.  321(gXl)(C),  321(hX3)  (emphasis  added).  It  is  a  widely  accepted 
legal  principle  that  persons  can  be  held  to  "intend"  the  reasonably  foreseeable 
consequences  of  their  actions.  In  1938,  when  Congress  defined  drugs  and  devices  as 
articles  "intended"  to  affect  the  structure  or  any  function  of  the  body  of  man,  it  was  well 
established  that  "[t]he  law  presumes  that  every  man  intends  the  legitimate  consequences  of 
his  own  acts."  Agnew  v.  United  States,  165  U.S.  36, 53  (1897);  accord  Fanning  v. 
United  States,  72  F.2d  929, 932  (4th  Cir.  1934)  ("the  law  imputes  an  intent  to  accomplish 
the  natural  resuhs  of  one's  own  act")  (citations  omitted);  Eastern  Drug  Co.  v.  Bieringer- 
Hanauer  Co.,%  F.2d  838, 839  (1st  Cir.  1925)  ("presumption  that  one  intends  the  natural 
and  probable  consequences  of  his  acts");  see  also  4  Wigmore  on  Evidence  3388-3390 
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( 1904-190  >)  (intent  is  "a  volition  having  consequences  which  ought  reasonably  to  have 

been  fores  sen"),  quoted  in  Rushmore  v.  Saxon,  158  F.  499, 506  (C.C.S.D.N.Y.  1908). 

In  locordance  with  this  well-accepted  legal  principle,  FDA  may  establish  that  a 

manufactul^r  "intends"  that  its  piodua  affect  the  structure  or  function  of  the  body  when  it 

is  foreseeaible  that  the  produa  will  in  faa  affea  the  structure  or  function  of  the  body  in  a 

rlikems 


drug 


lanner.  The  case  for  establishing  intent  through  foreseeability  is  especially 


strong  wh^n  a  reasonable  manufacturer  would  foresee  that  a  product  will  both  act  like  a 
drug  and  be  commonly  used  like  a  drug.  Where  it  is  foreseeable  that  a  produa  will  have 


T 


pharmacological  effects  on  a  significant  proportion  of  consumers  and  will  be  used  by  these 


consumers 


to  obtain  these  pharmacological  effects,  the  statute  allows  FDA  to  recognize 


reality  and  find  that  the  manufacturer  "intends"  its  product  to  be  used  as  a  drug. 

Consistent  with  this  well-established  understanding  of  "intent,"  FDA's  regulations 
defining  "i  itended  use"  contemplate  that  foreseeability  can  be  a  basis  for  establishing  the 
objective  i  itent  of  the  manufacturer.  These  regulations  require  product  labeling  to  include 
adequate  cirections  for  all  "intended  uses."  21  CFR  201.5  (drugs);  21  CFR  801.5 


(devices). 


The  intended  uses  of  a  drug  or  device  that  must  be  included  on  the  label  are 


defmed  to  include  those  that  are,  or  that  reasonably  can  be,  anticipated  by  the 
manufactu  ler. 


Th( ;  definition  of  "intended  uses"  for  drugs  establishes  an  "objective 

intent"  stai  idard.  Specifically,  the  regulations  provides: 

Thi  5  words  "intended  use"  or  w*     ^  of  similar  import . . .  refer  to 
the  objective  intent  of  the  persons  legally  responsible  for  the 
lab  sling  of  drugs.  The  intent  is  determined  by  such  persons' 
•  ex[  iressions  or  may  be  shown  by  the  circumstances  surrounding  the 
dis  ribution  of  the  article.  This  objective  intent  may,  for  example. 
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be  shown  by  labeling  claims,  advertising  matter,  or  oral  or  written 
statements  by  such  persons  or  their  representatives.  It  may  be 
shown  by  the  circumstances  that  the  article  is,  with  the  knowledge 
of  such  persons  or  their  representatives,  offered  and  used  for  a 
purj)ose  for  which  it  is  neither  labeled  nor  advertised.  The  intended 
uses  of  an  article  may  change  after  it  has  been  introduced  into 
interstate  commerce  by  its  manufacturer.  If,  for  example,  a  packer, 
distributor,or  seller  intends  an  article  for  different  uses  than  those 
intended  by  the  person  from  whom  he  received  the  drug,  such 
packer,  distributor,  or  seller  is  required  to  supply  adequate  labeling 
in  accordance  with  the  new  intended  uses.  But  if  a  manufacturer 
knows,  or  has  knowledge  of  facts  that  would  give  him  notice,  that  a     ' 
drug  introduced  into  interstate  commerce  by  him  is  to  be  used  for 
conditions,  purposes,  or  uses  other  than  the  ones  for  which  he 
offers  it,  he  is  required  to  provide  adequate  labeling  for  such  a  drug 
which  accords  with  such  other  uses  to  which  the  article  is  to  be  put. 

21  CFR  201.128  (emphasis  added).  The  definition  of  "intended  uses"  for  devices  is 

essentially  identical.  21  CFR  801.4.  Thus,  under  these  regulatory  provisions,  objective 

intent  can  be  established  by  evidence  showing  that  the  manufacturer  "knows"  or  "has 

knowledge  of  facts  that  would  give  him  notice,"  i.e.,  that  a  reasonable  manufacturer  would 


foresee  that  consumers  will  use  a  product  for  drug  or  device  uses 


23 


Other  parts  of  the  regulations  also  provide  that  foreseeable  pharmacological  uses 
should  be  considered  to  be  intended  by  the  manufacturer.  Section  201.128,  for  instance. 


^^The  Agency  disagrees  with  the  tobacco  industry's  suggestion  that  diis  foreseeability  test  must  be 
intopreted  to  apply  only  to  products  that  are  already  classified  as  '*diugs"  or  "devices."  The  Agency 
regularly  uses  the  regulatory  definition  of  "intended  uses"  to  determine  whether  pnxlucts  should  be 
classified  as  drugs  or  devices.  See,  e.g..  United  States  v.  Articles  of  Drug,  625  F.2d  665,  668  n.5  (5th  Cir. 
1980);  United  States  v.  Undetermined  Quantities  of  An  Article  or  Drug  Labeled  as  "Exachol, "  716  F. 
Supp.  787,  791  (S.D.N.Y.  1989);  United  States  v.  22...  devices . . .  "The  Ster-o-lizer  MD-200, "  714  F. 
Supp.  1 159,  1 165  (D.  Utah  1989);  United  States  v.  Kasz  Enterprises,  855  F.  Supp  534,  539  (D.R.I.  1994), 
modified  on  odier  grounds,  862  F.  Sixpp.  717  (D.R.I.  1994);  United  States  v.  Articles  of  Food  and  Drug 
Consisting  of. . .  Apricots,  444  F.  Supp.  266,  273  (E.D.  Wis.  1977).  Thus,  die  Agency  relies  on  the  test 
of  objective  intmt  in  the  regulaticMi  (including  the  foreseeability  standard  described  above)  to  establish: 
(1)  in  the  case  of  products  already  classified  as  drugs  or  devices,  the  intended  uses  that  must  appear  on  the 
product  labeling;  and  (2)  in  the  case  of  products  not  yet  classified  as  drugs  or  devices,  the  intended  uses 
that  determine  whether  the  produa  should  be  classified  as  a  drug  or  device.  The  Agency's  interpretation 
of  its  own  regulation  is  reasonable  and  entitled  to  "controlling  weight"  Thomas  Jefferson  Univ.  1 14  S. 
Cl  2381,  2386(1994). 
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further  pn  (vides  that  "objective  intent . . .  may  be  shown  by  the  circumstance  that  the 

article  is,  \vith  the  knowledge  of  such  persons  or  their  representatives,  offered  and  used  for 
a  purpose^for  which  it  is  neither  labeled  nor  advertised."^*  21  CFR  201.128  (emphasis 
added). 

Tile  case  law  and  administrative  precedent  interpreting  the  Act  recognize  that  the 
foreseeable  pharmacological  effects  and  uses  of  a  produa  are  proper  grounds  for 
establishing  intent  These  precedents  recognize  that  the  Agency  may  consider  evidence  of 


the  likely 


X)nsumer  use  of  a  produa  in  determining  intended  use.  See,  e.g.,  Two  Plastic 


Drums,  7(il  F.  Supp.  at  72;  Kasz,  855  F.  Supp.  at  539.  They  also  recognize  that  a 
foreseeab  e  drug  effect  is  generally  persuasive  evidence  that  the  product  is  intended  to 
affect  the  structure  and  function  of  the  body.  For  example,  the  court  in  United  States  v. 
Undetern,  ined  Quantities . . .  "Pets  Smellfree  "  found  that  the  presence  of 
chlortetrai  :ycline,  a  drug  ingredient,  at  doses  sufficient  to  reduce  the  level  of  bacteria  in 
animal  intestines  was  evidence  that  the  pnxluct  was  intended  to  affect  the  structure  and 
function  bf  the  body.  22  F.3d  235,  240  ( 10th  Cir.  1994). "  Indeed,  the  court  found  this 


evidence 


o  be  relevent  even  though  the  dose  of  chlortetracycline  in  the  produa  was 


subtherapeutic" — that  is,  the  dose  was  sufficient  to  reduce  bacteria  levels,  but  not  to  cure 


ipeuti 


^*  The  tobaico  industry  contends  that  ttie  requirement  that  die  product  must  be  "offered"  as  well  as  used 
for  an  unlal>eled  or  unadvertised  use  means  tliat  there  must  be  a  specific  marketing  representation 
promoting  the  use.  The  Agency  does  not  so  interpret  die  regulatioiL  The  ordinary  defmition  of  the  word 
"offer"  me^ns  simply  "(t]o  present  for  acceptance  or  rejection."  American  Heritage  Dictionary  of  the 
English  Laiiguage  (3d  ed.  1992)  at  1255.  Moreover,  the  tobacco  industry's  interpretation  conflicts  widi 
die  language  in  die  regulation  that  provides  diat  the  use  for  which  die  product  is  offered  is  a  use  "for 
which  it  is  neither  labeled  nor  advertised."  Consistent  with  the  language  of  die  regulation,  die  Agency 
intenvets  die  requirement  that  the  {xodua  be  "offered"  to  mean  simply  diat  die  product  be  presented  to 
the  consumjer  for  purchase. 

^^  See  secti^  !!.£.,  below,  for  an  additional  discussion  of  the  relevant  case  law  and  administradve 
precedent 
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or  treat  a  disease.  Id.  Administratively,  the  Agency  has  asserted  jurisdiction  over 

products  si^ch  as  khat,  imitation  cocaine,  honnone-containing  skin  creams,  and  fluoride- 
containing  toothpastes  based  primarily,  if  not  exclusively,  on  evidence  that  these  products 
have  foreseeable  drug  effects  and  drug  uses.  5^^  section  n.E. I.e.,  below. 

Cases  interpreting  other  public  health  statutes  establish  a  test  for  determining 
intended  use  that  is  the  same  as  the  one  used  by  FDA  and  that  permits  reliance  on 
foreseeable  uses.  In  N,  Jonas  &  Co.  v.  EPA,  666  F.2d  829  (3d  Cir.  1981),  for  example, 
the  court  held  that  a  product  was  "intended  for  use"  as  a  pesticide  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide  Act  (FIFRA)  based  on  its  foreseeable  consumer 
use — even  though  the  manufacturer  did  not  promote  the  product  as  a  pesticide  (and  even 
disclaimed  use  as  a  pesticide  on  the  label).  The  court  stated: 

The  Act  [and]  the  regulations . . .  focus  inquiry  on  the  intended  use, 
implicit  or  expressed.  We  take  this  to  mean  the  use  which  a 

reasonable  consumer  would  undertake In  determining  intent 

objectively,  the  inquiry  cannot  be  restricted  to  a  product's  label 
and  to  the  producer's  representations.  Industry  claims  and  general 
public  knowledge  can  make  a  product  pesticidal  notwithstanding 
thelackof  express  pesticidal  claims  by  the  producer  itself. 

Id.  at  833  (emphasis  added). 

Similarly,  in  United  States  v.  Focht,  882  F.2d  55, 60  (3d  Cir.  1989),  the  court  held 

that  under  the  Federal  Hazardous  Substances  Act  (FHS  A),  "[ijntended  use ... , 

objectively  defined,  necessarily  encompasses  foreseeability."  In  this  case,  the  Consumer 

Product  Safety  Commission  sought  to  take  action  against  fireworks  components  that 

could  be  assembled  to  make  banned  fireworks.  The  court  found  that  the  testimony  that 

90%  of  consumers  who  order  the  components  will  use  the  components  to  make  illegal 

fireworks  "makes  it  foreseeable  that  the  components  in  question  will  be  used  to  build 
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banned  firejworks.  Such  knowledge  must  be  attributed  to  [the  defendants]."  Id.;  accord 
United  Stales  v.  Articles  of  Banned  Hazardous  Substances . . .  Baby  Rattles,  614  F.  Supp. 
226  (E.D.N.Y.  1985). 

Tha  tobacco  industry  argues  that  the  Agency  may  not  rely  on  the  interpretation  of 
"intended  use"  in  other  statutes  to  interpret  "intended  use"  under  the  Federal  Food,  Drug, 


use 


and  Cosmetic  Act  The  fact  that  FDA's  interpretation  of  "intended  use"  under  the  Federal 

I 

Food,  Drug,  and  Cosmetic  Act  parallels  the  interpretation  under  other  public  health 
statutes,  however,  strongly  supports  the  reasonableness  of  the  Agency's  analysis.  Indeed, 
the  court  iil  Jonas  relied  in  part  on  cases  interpreting  intended  use  under  the  Federal  Food, 
Drug,  and  eosmetic  Act  in  holding  that  intended  uses  encompass  readily  foreseeable 
consumer  uses,  specifically  citing  National  Nutritional  Foods  Ass'n  (NNFA)  v.  Mathews, 
557  F.2d  3p,  334  (2d  Cir.  1977),  for  the  proposition  that  "FDA  [is]  not  bound  by 
manufaauiei's  subjective  claims  of  intent  in  assessing  whether  product  is  intended  as  a 


drug,"  and 


Bacto-UnidisK  394  U.S.  784  (1969),  for  the  proposition  that  "the  definition  of 


drug  [is]  tol  be  given  liberal  interpretation  fti  light  of  remedial  purpose  of  Federal  Food, 
Drug  and  (jtosmetic  Act"  666  F.2d  at  833.  ^ 

Mopeover,  contrary  to  the  tobacco  industry's  contention,  the  FHSA  and  FIFRA 
cannot  be  distinguished  from  the  Federal  Food,  E>rug,  and  Cosmetic  Aa  on  the  ground 
that  foreseiability  principles  are  alien  to  the  Federal  Food,  Drug,  and  (Ilosmetic  Act. 
Several  other  provisions  of  the  Act  contemplate  foreseeability  principles.  See,  e.g.,  21 


^*  Similarly,  courts  interpreting  the  Federal  Fbod,  Drug,  and  Cosmetic  Act  rely  on  interpretations  of 
analogous  ccHisumer  protection  statutes.    See.  e.g.. "Sudden  Change"" 409 F.2d  734,  741  a8  (2d Cir. 
1%9)  (citing  a  case  interpreting  the  Federal  Trade  Commission  Act  because  "the  remedial  purpose  of  tlie 
Federal  Tradb  Commission  Aa  is  sufficiendy  analogous")- 
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U.S.C.  321(n)  (an  article  may  be  misbranded  if  its  labeling  and  advertising  fail  to  reveal 

"consequences  which  may  result  from . . .  such  conditions  of  use  as  are  customary  or- 

usual");  21  U.S.C.  360h  (FDA  authorized  to  recall  devices  that  "present[]  an  unreasonable 

risk  of  substantial  harm"). 

Indeed,  in  United  States  v.  Park,  421  U.S.  658  (1975),  the  Supreme  Court 

concluded  that  the  Federal  Food,  Drug,  and  Cosmetic  Aa  imposes  "requirements  of 

foresight  and  vigilance"  on  manufacturers,  stating: 

the  Act  imposes  not  only  a  positive  duty  to  seek  out  and  remedy 
violations  when  they  occur  but  also,  and  primarily,  a  duty  to 
implement  measures  that  will  insure  that  violations  will  not  occur. 
The  requirements  o£  foresight  and  vigilance  imposed  on 
responsible  corporate  ofQcials  are  beyond  question  demanding,  and 
perhaps  onerous,  but  they  are  no  more  stringent  than  the  public  has 
a  right  to  expea  of  those  who  voluntarily  assume  positions  of 
authority  in  business  enterprises  whose  services  and  products  affect 
the  health  and  well-being  of  the  public  that  supports  them. 

Id.  at  672  (emphasis  added). 

Compelling  policy  reasons  support  the  Agency's  interpretation  that  it  may  establish 

that  a  product  is  intended  to  affect  the  structure  or  function  of  the  body  when  it  is 

foreseeable  that  a  produa  will  produce  significant  pharmacological  effects  in  consumers 

and  be  widely  used  by  consumers  for  these  effects.  The  marmfaaurers'  position  is  that 

they  may  ignore  overwhelming  scientific  evidence  that  their  product  will  have  and  be  used. 

for  pharmacological  effects  so  long  as  they  avoid  promoting  their  product  for  these 

pharmacological  effects.  Under  this  interpretation,  however,  the  manufacturer  of  virtually 

any  drug  or  device  could  avoid  regulation  under  the  Act — no  matter  how  substantial  and 

well-established  the  pharmacological  effects  and  uses  of  the  product — by  simply  avoiding 

making  certain  claims  in  the  product's  labeling  and  advertising.  For  example,  it  is  not 
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difficult  t(  imagine  a  manufaaurer  of  a  generic  version  of  a  drug  like  Pro2ac  (fluoxetine 

hydrochio  ide),  an  antidepressant  drug  currently  available  only  by  prescription,  seeking  to 

avoid  FDj  i  regulation  by  advertising  its  produa  as  intended  solely  for  the  "pleasure"  of  its 

consumer.  5^^ section II.F. I.e., below. 

T  - 

Accepting  the  manufacturers'  position  would  leave  the  public  vuhierable  to  the 


loce 


unregulated  distribution  of  products  with  known  pharmacologically  active  ingredients. 


Moreover]  it  would  reward  manufacturers  who  deny  the  obvious  phannacological  effects 

and  uses  cf  their  products  in  their  public  statements,  labeling,  and  advertising.  Thus,  the 

Agency  concludes  that  the  public  health  objectives  of  the  Act  require  the  Agency  to 

regulate  a$  "drugs"  or  "devices"  products  that  can  be  foreseen  to  have  widespread 

pharmacological  effects  and  uses. 

The  Significant  Pharmacological  Effects  and  Uses  of  Cigarettes  and 
Smokeless  Tobacco  Are  Foreseeable 

TTie  evidence  in  the  administrative  record  establishes  that  the  pharmacological 
effects  ani  uses  of  cigarettes  and  smokeless  tobacco  are  so  widespread  and  well-known 
that  a  reasonable  manufacturer  would  foresee  them.  Since  the  Agency  last  considered  the 
issue  of  whether  cigarettes  are  drugs  over  15  years  ago,  a  scientific  consensus  has 
emerged  that  nicotine  is  addictive  and  has  other  significant  pharmacological  effects. 

Ni  xjtine — the  essential  ingredient  in  cigarettes  and  smokeless  tobacco — is  a 
phannacological  agent  that  substantially  alters  the  structure  and  function  of  the  brain  and 
other  systems  of  the  body.  After  a  single  puff  inhaled  ftom  a  cigarette,  nicotine  enters  the 
mouth,  passes  into  the  lungs,  is  absorbed  from  the  lungs  into  the  bloodstream,  and  diffuses 
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from  the  blood  into  the  brain.  This  process  takes  about  1 1  seconds.^^  When  consumed  in 

smokeless  tobacco,  nicotine  is  absorbed  through  the  lining  of  the  mouth  into  the 
bloodstream  and  flows  to  the  brain. 

Once  inside  the  human  brain,  nicotine  binds  to  unique  receptors  on  the  surfaces  of 
brain  cells.  These  nicotinic  receptors  nonnally  interact  with  a  natural  chemical  messenger 
called  acetylcholinCj  but  can  also  be  stimulated  by  nicotine  to  alter  mood,  alertness,  and 
cognition.  Exposure  to  nicotine  causes  the  number  of  nicotinic  receptors  on  the  surfaces 
of  brain  cells  to  increase^  and  significantly  alters  the  brain's  normal  electrical  and 
metabolic  activity.^'  Nicotine's  actions  on  the  central  nervous  system  produce  both 


"  Department  of  Health  and  Human  Services,  Office  on  Smoking  and  Health,  The  Health  Consequences 
of  Smoking:  NicoHne  Addiction,  a  Report  of  the  Surgeon  General  (JuL  29,  1988),  DHHS  Publication  No. 
(CDC)  88-8406  (Washington  DC:  GPO,  1988),  at  13-14  (hereinafter  cited  as  Surgeon  General's  Report, 
1988).  See  AR  (VoL  129  Ref.  1592). 

Benowitz  NL,  Clinical  Pharmacology  of  Inhaled  Drugs  of  Abuse:  Implications  in  Understanding  Nicdtine 
Dependence,  NIDA  Research  M(MK>graph  99  (Rockville  MD:  National  Institute  on  Drug  Abuse,  1990),  at 
17.  S*«AR(VoL3Ref.  18). 

^*  Boiwell  MEM,  Balfour  DJK,  Anderson  JM,  Evidence  that  tobacco  smoking  increases  the  density  of 
(_)-['Hlnicotine  binding  sites  in  human  brain.  Journal  of  Neurochemistry  1988;50: 1243-1247.  See  AR 
(Vol.  136  Ref  1570). 

"  Surgeon  General's  Report,  1988,  at  79-123.  See  AR  (VoL  129  Ref.  1592). 
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sedating  an  i  stimulating  effects,  depending  on  dose  and  circumstances.^  Nicotine  also 

plays  a  role  in  weight  regulation." 

In  aqdition  to  its  sedating  and  stimulating  effects,  nicotine  causes  and  sustains 

addiction.  Nicotine  directly  affects  an  intrinsic  brain  system,  known  as  the  mesolimbic 

system,  that  signals  pleasure  and  reward  and  modulates  emotions.  Wl^n  stimulated  by  an 

addictive  substance,  the  mesolimbic  system  responds  by  rewarding  the  repeated 

consumptioh  of  the  substance.'^  It  is  widely  believed  that  amphetamine,  cocaine,  and 

nicotine  all  cause  the  compulsive  dnig-seeking  behavior  of  drug  addiction  through  the 


same 
mesolimbic 


mechanism:  increasing  the  activity  of  the  neurotransmitter  dopamine  within  the 

33 


system. 


WS,  Gil 


^  Pritchard  Ws,  Gilbert  DG,  Duke  DW,  Flexible  effects  of  quantified  cigarette-sin(*e  delivery  on  EEC 
dimensional  complexity,  Psychopharmacology  1993;1 13:95-102.  See  AR  (VoL  3  Ref.  23-1). 

Pritchard  WS.  Electroencephalographic  effects  of  cigarette  smoking,  Psychopharmacology  1991;104:485- 
490.  See  AR  ^VoL  105  Ref  965). 

NOTton  R,  BrQwn  K,  Howard  R,  Smoking,  nicotine  dose  and  the  lateralisation  of  electrocortical  activity, 
Psychopharmncology  1992;108:473-479.  See  AR  (VoL  3  Ref.  22). 

Golding  JF,  Effects  of  cigarette  smoking  on  resting  EEG,  visual  evoked  potentials  and  photic  driving. 
Pharmacology.  Biochemistry  and  Behavior  1988;29:23-32.  See  AR  (VoL  3  Ref.  23-3). 

^'  Surgeon  G<>ieral's  Report,  1988,  at  43 1-432.  See  AR  (VoL  129  Ref.  1592). 

'^  Pomerleau  OF,  Pomerieau  CS,  Neuroregulators  and  die  idnfncement  of  smoking:  towards  a 
biobehavioral  explanation,  Neuroscience  and  Biobehavioral  Reviews  1984;8:503-513.  See  AR  (VoL  3 
Ref  20-1).     I 

Wise  RA,  Rofiprc  K»,  Brain  dopamine  and  reward.  Annual  Review  of  Psychology  1989;40: 191-225. 
5e«'AR(VoL8Ref.  19-1). 

Clarke  PBS,  h  lesolimbic  dopamine  activation — die  key  to  nicotine  reinforcement?  CIBA  Foundation 
Symposium  1<  90;  152: 153-168.  See  AR  (VoL  3  Ref.  19-2). 


33 


Id. 


Pontieri  FE, 
of  addictive  i 


1  anda  G,  Orzi  F,  et  al..  Effects  of  nicotine  on  the  nucleus  accumbens  and  similarity  to  those 
d^ugs.  Nature  19%;382: 255-257.  See  AR  (VoL  71 1  Ref.  51). 
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Extensive  scientific  evidence  demonstrating  the  significant  effects  of  nicotine  in 

tobacco  products  on  the  structure  and  function  of  the  body  is  discussed  in  detail  in  the 

remainder  of  this  seaion.  The  magnitude  and  wide  dissemination  of  the  scientific  evidence 

demonstrates  that  it  is  foreseeable  to  a  reasonable  person  in  the  position  of  tobacco 

manufacturer  that  many  consumers  will  use  tobacco  products  for  these  pharmacological 

effects. 

3.        Nicotine  Is  Widely  Recognized  as  Addictive,  and  It  Is  Foreseeable 
That  Consumers  Will  Use  Cigarettes  and  Smokeless  Tobacco  To 
Satisfy  an  Addiction 

Nicotine's  effects  on  the  brain  are  the  biological  basis  of  nicotine  addiction — an 
addiaion  that  has  been  proven  by  a  wealth  of  laboratory  and  epidemiological  evidence  and 
recognized  by  every  major  independent  medical  organization  that  has  studied  the  question. 
Nicotine's  widely  recognized  addictive  properties  make  it  foreseeable  to  any  reasonable 
person  that  a  substantial  proportion  of  users  of  tobacco  products  will  consume  these 
products  to  satisfy  their  addiction.'^ 

a.        Scientific  Consensus 

Overwhelming  scientific  evidence  and  broad  recognition  that  nicotine  is  an 


Di  Chiara  G,  Imperato  A,  Drugs  abused  by  humans  preferentially  increase  synapdc  dopamine 
omcaitraticMas  in  the  mesolimbic  system  of  freely  moving  rats.  Proceedings  of  the  National  Academy 
of  Sciences  of  the  United  States  of  America  1988;85: 5274-5278.  See  AR  (VoL  66  Ref  26). 

Coirigall  WA,  Franklin  KBJ,  Coen  KM,  et  al..  The  mesolimbic  d(q)aminergic  system  is  implicated  in  the 
reinforcing  effects  of  nicotine,  Psychopharmacology  1992;107:285-289.  See  AR  (VoL  8  Ref.  93-4). 

^  FDA's  oonclusi(Mi  that  the  [diarmacological  effects  and  uses  of  nicotine  in  cigarettes  and  smokeless 
tobacco  are  fcxeseeabie  rests  on  publ^hed  literature,  including  widely  disseminated  government  reports. 
FDA's  conclusion  that  the  tobacco  industry  knows  that  nicotine  has  substantial  pharmacological  effects 
and  that  c(Hisumers  use  tobacco  for  these  effects,  see  section  ILC,  below,  is  based  largely  on  internal 
company  documoits. 
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addiaive,  c  ependence- producing  substance  emerged  in  the  1980's.     All  leading 
expert  and  public  health  organizations  in  the  United  States  and  the  international 
community  with  expertise  in  tobacco  or  drug  addiction  now  recognize  that 
nicotine  is  i  iddictive.  The  first  major  organization  to  do  so  was  the  American 
Psychiatric  lAssociation  in  1980,  when  its  Diagnostic  and  Statistical  Manual  of 
Mental  Disorders,  Third  Edition  (DSM-III),  defined  the  Tobacco  Dependence 
Disorder  and  the  Tobacco  Withdrawal  Syndrome.'*  Since  1980,  nicotine  in 
tobacco  prcducts  has  also  been  recognized  as  addictive  by  the  U.S.  Surgeon 
General  (1986  and  1988)'^ American  Psychological  Association  (1988),^  the  Royal 


4 


Society  of  (fanada  (1989),^'  the  World  Health  Organization  (WHO)  (1992),'^  the 


"  The  terms  "iddictive"  and  "dependence-producing"  are  used  interdiangeably  among  experts  and  sdentific 
organizatioDS  and  generally  refer  to  the  persistent  and  rq)etitive  intake  of  a  psychoactive  substance  despite 
evidence  of  barm  and  a  desire  to  quit  In  this  document,  FDA  also  uses  both  terms  interchangeably.  Theterm 
''abuse  liability"  also  refers  to  a  substance's  ability  to  produce  dependence  or  addiction. 

^  American  Rsychiatric  Association,  Diagnostic  and  Statistical  Manual  of  Mental  Disorders,  3d  ed. 
(Washington  DC:  American  Psychiatric  Association,  1987),  at  159-160, 176-178.  See  AR  (VoL  535 
Ref.  96,  VOL  I^A). 

"  Depaitmeni  of  Health  and  Human  Services,  Office  oxi  Sm(4dng  and  Health,  The  Health  Consequences 
of  Using  Smokeless  Tobacco,  A  Report  of  the  Advisory  Committee  to  the  Surgeon  Goicnd  (Apr.  1986X 
NIH  Publication  No.  86-2874  (Bethesda,  MD:  1986).  See  AR  (VoL  128  Ref.  1591) 

Surgeon  General's  Report,  1988.  See  AR  (VoL  129  Ref.  1592). 

Hearings  O^ore  the  Subcommittee  on  Health  and  the  Environment  of  the  Committee  on  Energy  and 
Commerce,  UiS.  House  of  Representatives,  lOOdi  Cong.,  IstSess.  1  (JuL  29, 1988)  (statement  of  the 
American  Psychological  Associaticm).  See  AR  (VoL  5  Ref.  43-5). 

Royal  Society  of  Canada,  Tobacco.  Nicotine,  and  Addiction:  A  Committee  Report,  prepared  at  the 
request  of  the  Royal  Society  of  Canada  for  the  Health  Protection  Branch,  Health  and  Welfare  Canada 
(Aug.  31,  1989),  at  v-vL  5««  AR(VoL  62  Ref.  814). 
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WHO,77i« 
Diagnostic  Guidelines 


'CD-10  Classification  of  Mental  and  Behavioural  Disorders:  Clinical  Descriptions  and 
(Geneva:  World  Health  Organization,  1992),  at  76.  See  AR  (VoL  43  Ref.  175). 
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American  Medical  Association  (1993)/'  and  the  Medical  Research  Council  in  the 

United  Kingdom  (1994).'*^  Every  expert  organization  that  has  commented  on 

whether  nicotine  is  addictive  has  concluded  that  it  is.  - 

Recognition  of  nicotine  addiction  is  now  so  universal  that  even  the  vast 
majority  of  scientists  who  have  received  funding  from  the  tobacco  industry  believe 
that  nicotine  is  addictive.  In  a  survey  of  principal  investigators  of  research  projects 
funded  by  the  tobacco  industry  in  1989, 83.3%  agreed  strongly  and  an  additional 
15.3%  agreed  somewhat  that  cigarette  smoking  is  addictive.*'  Moreover,  as 
demonstrated  in  seaion  E.G.,  below,  the  tobacco  industry  itself,  despite  public 
pronouncements  to  the  contrary,  has  long  known  nicotine  to  be  addictive. 

Salient  findings  that  reflea  nicotine' s  addictiveness  include  the  following: 
Epidemiological  Evidence. 
•   Persons  who  have  smoked  at  least  one  cigarette  are  about  twice  as  likely  to  develop 
dependence  as  are  persons  who  have  ever  tried  cocaine  or  alcohol.** 


^'  Amefican  Medical  Association,  Ediyl  alcohol  and  nicotine  as  addictive  drugs,  in  1993  AM  A  Policy 
Compendium  (Chicago:  AMA,  1993),  at  35.  See  AR  (VoL  37  Ref.  2). 

*^  Medical  Research  Council,  The  Basis  of  Drug  Dependence,  MRC  Field  Review  (London:  Medical 
Research  Council,  1994),  at  1 1.  See  fA  (VoL  41  Ref.  105). 

*^  Cummings  KM,  Sciandra  R,  Gingrass  A,  et  ai.  What  scientists  fiinded  by  the  tobacco  industry  believe 
about  the  hazards  of  cigarette  smoking,  American  Journal  of  Public  Health,  1991;81(7):894-896.    See 
AR  (Vol.  5  Ref.  44). 

^  Anthony  JC,  Warner  LA,  iCessler  RC,  Comparative  epidemiology  of  dependence  on  tobacco,  alcohol, 
controlled  substances  and  inhalants:  basic  fmdings  from  the  Natic»ial  Com(Hbidity  Survey,  Experimental 
and  Clinical  Psychopharmacology  1994;2:244-268.  See  AR  (VoL  37  Ref.  4). 
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More  than  half  of  people  presenting  for  treatment  of  alcohol  or  drug  abuse  who  also 

smoke  ( ;igarettes  report  that  quitting  smoking  would  be  harder  than  giving  up  their 

other  d|ug  of  abuse/' 

Despite[the  interest  of  70%  of  smokers  in  quitting  smoking,  fewer  than  3%  succeed  per 


year 
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•  About  two  of  every  five  users  of  smokeless  tobacco  have  attempted  to  quit  and  failed,*' 
and  68*  of  smokeless  tobacco  users  who  have  attempted  to  quit  report  an  average  of 
four  su<ih  attempts.^  . 

•  About  50%  of  smokers  recovering  from  surgery  for  a  smoking-related  disease  (eV» 
lung  cancer)  and  whose  prognosis  and  symptoms  would  be  improved  by  abstinence 

resume  smoking/' 

i 
Evidenoe  from  Animal  and  Human  Laboratory  Studies. 

•  Nicotine  has  been  determined  to  have  significant  potential  to  produce  addiction  in 
humans , on  the  basis  of  the  same  screening  tests  used  to  evaluate  the  addictive  potential 
of  any  dhig  by  the  World  Health  Organization,  the  Drug  Enforcement  Administration, 
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Kozlowski'  LT,  Wilkins<n  A,  Skimier  W,  et  al..  Comparing  tobacco  cigarette  dependence  with  odier 
drug  dependencies.  Journal  of  the  American  Medical  Association  1989;261(6):898-901.  See  AR  (VoL  41 
Ref.  92). 


Centers  foi  Disease  Control  and  Prevcndon,  Cigarette  smoking  among  adults — ^United  States,  1993, 
Morbidity  and  Mortality  Weekly  Report  1994  (Dec.  23);43:925-930.  See  AR  (VoL  36  Ref.  616-1). 

*'  Novotny  IB,  Pierce  JP,  Rotc  MC  et  al..  Smokeless  tobacco  use  in  tbe  United  States:  the  adult  use  of 
tobacco  surveys,  Monographs/National  Cancer  Institute  1989;8:25-28.  See  AR  (VoL  41  Ref.  109). 

Severson  HH,  Enough  snuff:  ST  cessation  from  the  behavioraL  clinicaL  and  public  healdi  perspectives, 
in  Smokeless  Tobacco  or  Health,  An  International  Perspective,  Smoking  and  Tobacco  Control 
Monograph  2,  NIH  Publication  No.  93-3461  (Washington  DC:  DHHS,  1993),  at  281-282.  See  AR  (VoL 
18  Ref.  5-1)., 

o  Gtnerars 
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I's  Report,  1988,  at  150.  See  AR  (VoL  129  Ref.  1592). 
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the  National  Institute  on  Drug  Abuse  (NED  A),  the  College  on  Problems  of  Drug 

I)ependence,  pharmaceutical  conipanies,  and  FDA's  Drug  Abuse  Advisory  Conimittee 

(the  Committee).'"  See  section  II.A.3.c.i.,  below. 

•  Nicotine's  effects  in  the  brain  have  been  shown  to  be  critical  in  the  self-administration 
of  nicotine  by  both  animals  and  humans."  (The  tendency  of  a  substance  to  be  self- 
administered  demonstrates  its  ability  to  cause  an  animal  or  human  to  seek  repeated 
doses  of  the  substance.)  Hiis  finding  is  a  key  element  of  addiction. 

•  The  ability  of  nicotine  to  produce  strong  physiological  and  behavioral  effects,  including 
death  at  high  doses,  is  no  less  than  that  of  amphetamine  or  morphine.'^ 

Other  Biological  Evidence. 

•  Nicotine  increases  dopamine  activity  in  the  mesolimbic  system  of  the  brain.  As  with 
cocaine,  amphetamine,  and  other  drugs,  this  effect  is  believed  to  contribute  to  the 
compulsive  drug-seeking  behavior  of  addiction.'^ 

•  Chronic  nicotine  exposure  causes  the  number  of  nicotinic  receptors  on  the  surfaces  of 
brain  cells  to  increase.  This  phenomenon  is  associated  with  tolerance  to  the  effects  of 
nicotine  and  has  been  well  documented  in  animals  and  people.^ 


''W.  at  270. 

"  Id.  at  166,  173-175, 182-191 

Corrigall  WA,  Coen  KM,  Nicotine  nminmins  robust  self-administration  in  rats  oa  a  limited  access 
schedule,  Psychopharmacology  1989;99:473-478.  See  AR  (VoL  136  Ref.  1561). 

"  Surgeon  General's  Report,  1988,  at  272r274,  594.  See  AR  (VoL  129  Ref.  1592). 

'^  Cwrigall  WA,  Franklin  KBJ,  Cooi  KM,  et  al..  The  mesolimbic  dopaminergic  system  is  inq)licated  in 
the  reinfOTcing  effects  of  nicotine,  Psychopharmacology  1992;107:285-289.  See  AR  (VoL  8  Rrf.  93-4). 

^  Marks  MJ,  Burdi  JB,  Collins  AC,  Effects  of  chronic  nicotine  infusion  on  tolerance  developmrat  and 
nicotine  receptors.  Journal  of  Pharmacology  and  Experimental  Therapeutics  1983;226:817-825.  See  AR 
(VoL  41  Ref  103). 
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Commetcial  Evidence. 


Non-nipotine-containing  tobacco  products  have  never  proved  successful  substitutes  for 
tobacco  despite  the  sophistication  of  some  of  them  (e.g.,  Philip  Morris'  Next)  in 
mimicking  the  non-nicotine-mediated  effects  of  conventional  cigarettes. 


Thfts 


tse  data  are  just  a  few  selections  from  the  overwhelming  evidence  that  has  led 
the  world' i  health  authorities  to  classify  nicotine  as  addictive.  The  following  sections 


describe  in' detail  the  definition  of  addiction  and  how  the  widely  known  scientific  evidence 
would  lead  any  reasonable  manufacturer  to  foresee  that  a  significant  proportion  of  tobacco 


consumers 


addiction. 


b. 


will  become  addiaed  to  nicotine  and  will  use  tobacco  products  to  satisfy  their 


Definition  of  Addiction 


Th4  tobacco  industry  is  viitually  alone  in  publicly  contending  that  nicotine  is  not 
addictive.  Its  primary  argument  for  rejecting  the  massive  body  of  research  and  the  expert 
opinion  of  ;very  authoritative  medical  organization  that  has  considered  the  issue  is  to 
claim  that  fhe  entire  scientific  community  is  using  the  wrong  definition  of  addiction.'^ 
According  !io  the  tobacco  industry,  the  ''traditional  criteria"  of  addiction  are  "meaningful 


Surgeon Gei^eral's Report.  1988. at 53-54.  SeeAR (VoL  129 Rrf.  1592). 

I 

Benwell  MEK  Balf(Hir  DJK,  Andersoi  JM,  Evidence  that  tobacco  soK^dng  inoeases  the  density  of 
(-)-['HJmcotoc  binding  sites  in  hunuu  brain.  Journal  of  Neurochemisxry  1988;50: 1243-1247.  See  AR 
(Vol  136  Ref.  1570). 

The  tobacco  industry  cites  the  o|Hnions  (rf^  several  physicians  and  scientists  to  siqjport  the  contention 
that  nicotine  is  not  addictive.  In  most  cases,  as  described  below,  chc  opinions  have  been  taken  out  (rf 
ccHUexL,  and  the  ated  individuals  are  on  record  as  believing  that  mcotine  is  addictive.  Those  individuals 
who  agree  wkh  die  industry  dm  nicotaie  is  not  addictive  comprise  a  '^handful  of  scieittific  st^jponecs.** 
Hwang  SU  Obo  Y,  Tobacco  dream  teum:  expois  who  insin  nicotine  isn't  addKtive,  W'^ 
(Mar.  23,  19^).  Sm  AR  (VoL  711  Ret  29). 
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intoxication,  withdrawal,  and  tolerance."  Although  withdrawal  and  tolerance  are  still 
considered  criteria  for  addiction,  "intoxication"  has  not  been  considered  a  necessary 
criterion  for  over  thirty  years.  The  industry  cites  no  medical  dictionary,  expert  panel,  or 
scientific  organization  for  this  specific  definition;  the  "criteria"  are  instead  extracted  from 
portions  of  a  definition  developed  in  the  1950's  and  used  by  the  editors  of  the  1964 
Surgeon  General's  Report  on  tobacco.'^  This  defmition  was  premised  on  the  now- 
discarded,  early  twentieth-century  conception  of  drug  addiction  as  a  personality  disorder 
characterized  by  weakness  of  will,  immaturity  of  charaaer  development,  and  immorality/^ 

Within  months  of  publication  of  the  Surgeon  General' s  Report  in  1  %4,  its 
definition  of  addiaion  was  cast  aside  by  the  scientific  conununity.  In  a  major  report,  the 
World  Health  Organization  (WHO)  recognized  that  intoxication  was  not  a  distinguishing 
characteristic  of  dependence  for  any  drug  under  its  purview.'*  Indeed,  people  dependent 
on  stable  daily  doses  of  opiates  may  display  no  observable  signs  of  intoxication.'' 
Conversely,  it  is  widely  known  that  nonaddicting  drugs  such  as  antihistamines  and 
atropine  and  scopolamine  preparations  can  produce  intoxication.^  Moreover,  under  the 


"  Department  of  Health,  Education,  and  Welfare,  Public  Health  Service,  Smoking  and  Health:  Report  of 
the  Advisory  Committee  to  the  Surgeon  General  of  the  Public  Health  Service  (Washington  DC:  GPO, 
1964),  at  349-352.  See  AR  (VoL  43  Ref.  156). 

"  Surgeon  General's  Report,  1988,  at  248.  See  AR  (VoL  129  Ref.  1592). 

**  WHO  Expert  Committee  on  Addiction-Producing  Drugs,  WHO  1964,  World  Health  Organization 
Technical  Report  Series  No.  273,  Thirteenth  Report  (Geneva:  Wwld  Health  Organization,  1964),  at  3-20. 
5«eAR(VoL43Ref  169). 
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Surgeon  General's  Report,  1988,  at  251.  See  AR  (Vol.  129  Ref  1592). 


*°  Garrison  JQ  Histamine,  bradykinin,  5-hydroxytryptamine,  and  their  anugonists,  in  Goodman  and 
Gilman's  The  Pharmacological  Basis  of  Therapeutics,  8th  ed.  (New  York:  Pergamon  Press,  1990),  chap. 
23,  at  584,  586.    See  AR  (Vol.  71 1  Ref.  14). 
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old  defini  ion,  cocaine  and  amphetamines  would  not  cleariy  have  been  considered 


jecause  of  lack  of  evidence  at  the  time  demonstrating  physical  dependence.*' 


The  scien^fic  community  thus  rejeaed  the  old  definition  of  addiction  because  of  new 
scientific  insights  about  the  nature  of  addiction,  more  than  15  years  before  finding  nicotine 
to  be  addictive. 

Today,  drug  addiction  has  been  defined  by  scientific  organizations  from  both  . 
laboratory  and  clinical  perspectives.  The  laboratory  perspective  assesses  experimentally 
whether  a  substance  alters  the  central  nervous  system  in  a  manner  that  can  produce 
characteri4tic  addictive  behavior  in  humans. 

W  lile  the  laboratory  perspective  focuses  on  the  chemical  substance,  the  clinical 

perspective  on  drug  addiction  assesses  whether  an  individual  in  society  consumes  the 

substance  in  a  manner  that  demonstrates  addiction.  Consensus  clinical  criteria  for 

diagnosing  ackiiction  have  been  developed  by  the  American  Psychiatric  Association  and 

were  most' recently  published  in  the  Diagnostic  and  Statistical  Manual  of  Mental 

Disorders  (DSM-IW)  in  1994: 

Criteria  for  Substance  Dependence 

A  maladaptive  pattern  of  substance  use,  leading  to  clinically  significant 
impj  irment  or  distress,  as  manifested  by  three  (or  more)  of  the  foUowing, 
occi  rring  at  any  time  in  the  same  1 2- month  period: 


(1) 


tolerance,  as  defined  by  either  of  the  following: 


Brown  JH,  > atropine,  scopalomine,  and  related  antimuscarinic  drugs,  in  Goodman  and  Gilman's  The 
Pharmacolo  ^ical  Basis  of  Therapeutics.  8th  ed.  (New  Yoric  Pergamon  Press,  1990),  chap.  8,  at  157 
See  AR  (Vof  71 1  Ref.  14). 

"  WHO  Exi  ert  Committee  on  Addiction-Producing  Drugs,  WHO  1964,  World  Healdi  Organization 
Technical  R  ;pon  Series  No.  273,  ThirteenUi  Report  (CJeneva:  World  Health  OrganizaUon,  1964),  at  3-20 
5«AR(Vo.43Ref.  169). 
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(a)  a  need  for  markedly  increased  amounts  of  the  substance  to 
achieve  intoxication  or  desired  effect 

(b)  markedly  diminished  effect  with  continued  use  of  the  same 
amount  of  the  substance 

(2)  withdrawal,  as  manifested  by  either  of  the  following 

(a)  the  characteristic  withdrawal  syndrome  for  the  substance ... 

(b)  the  same  (or  a  closely  related)  substance  is  taken  to  relieve  or 
avoid  withdrawal  symptoms 

(3)  the  substance  is  often  taken  in  larger  amounts  or  over  a  longer  period 
than  was  intended 

(4)  there  is  a  persistent  desire  or  unsuccessful  efforts  to  cut  down  or 
control  substance  use 


(5) 


(6) 


(7) 


a  great  deal  of  time  is  spent  in  activities  necessary  to  obtain  the 
substance  (e.g.,  visiting  multiple  doctors  or  driving  long  distances),  use 
the  substance  (e.g.,  chain-smoking),  or  recover  from  its  effects 

important  social,  occupational,  or  recreational  activities  are  given  up  or 
reduced  because  of  substance  use 


the  substance  use  is  continued  despite  knowledge  of  having  a  persistent 
or  recurrent  physical  or  psychological  problem  that  is  likely  to  have 
been  caused  or  exacerbated  by  the  substance  (e.g.,  current  cocaine  use 
despite  recognition  of  cocaine- induced  depression,  or  continued 
drinking  despite  recognition  that  an  ulcer  was  made  worse  by  alcohol 
consumption)*^ 

Clinicians  rely  on  these  criteria  to  identify  addictive  behavior  in  patients. 

In  1988,  the  U.S.  Surgeon  General  used  the  most  up-to-date  laboratory  tests  and 
clinical  criteria  to  develop  the  following  consensus  set  of  criteria  for  drug  dependence: 
Criteria  for  Drug  E)ependence. 

Primary  Criteria 

•  Highly  controlled  or  compulsive  use 

•  Psychoactive  effects 

•  Drug-reinforced  behavior 

Additional  Criteria 

•  Addictive  behavior  often  involves: 


*^  American  Psychiatric  Associatirai,  Diagnostic  and  Statistical  Manual  of  Mental  Disorders,  4th  ed 
(Washington  DC:  American  Psychiatric  Association,  1994),  at  181.  See  ^R  (VoL  37  Ref.  8). 
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-stereotypic  patterns  of  use 

.-use  despite  harmful  effects 

-relapse  following  abstinence 

-recurrent  drug  cravings 

Dependence-producing  drugs  often  produce: 

-tolerance 

-physical  dependence 

-pleasant  (euphoriant)  effects' 


63 


laboratory  and  clinical  perspectives  on  drug  addiction  embodied  in  the  criteria 


of  tfie  U.S.  Jurgeon  General  and  the  American  Psychiatric  Association  are  entirely 
consistent  Vloreover,  the  definitions  of  addiction  used  by  all  other  world  scientific 
authorities,  kuch  as  WHO"  and  the  Royal  Society  of  Canada,**^  share  the  same  principles, 
differing  fit  m  each  other  only  in  wording  and  emphasis. 

To  a  ssess  whether  nicotine  is  addictive  and  whether  consumers  are  addicted  to 
nicotine,  FpA  utilized  these  modem  laboratoiy  and  clinical  perspectives  on  addiction 
supported  in  principle  by  every  relevant  medical  authority  in  the  world. 

The  modem  conception  of  addiction  is  not  hazy.  It  does  not — as  the  tobacco 
industry  ass  jrts  in  its  comments — encompass  food  ingredients,  activities,  or  daily  rituals. 
The  scientif  cally  accepted  method  of  identifying  addictive  drugs  emphasizes  the 
pharmacological  basis  of  addiction,  rathw  than  the  simple  observati(Hi  of  compulsive- 
appearing  behavior.  Addictive  drugs  are  now  known  to  exert  "psychoactive"  or  mood- 


63, 


Surgeon  Ge^ieral's  Rep«t,  1988,  at  7.  See  AR  (Vol  129  Ref.  1592). 


*^WH0.77i« 
Diagnostic  Gi^idelines 
175). 


CD- 10  Classification  of  Mental  and  Behavioural  Disorders:  Clinical  Descriptions  and 
(Geneva;  World  Health  Organization,  1992),  at  75-76.  See  AR  (Vol.  43  Ref. 


6S 


Society 


Royal 
request  of  tbe 
(Aug.  31. 


of  Canada,  Tobacco.  Nicotine,  and  Addiction:  A  Committee  Report,  prepared  at  the 
Royal  Society  of  Canada  for  the  Health  Protection  Branch,  Healdi  and  Welfare  Canada 
19$9),  at  V.  See  AR  (Vol  62  Ref.  814). 
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altering  effects  and  to  affect  the  structure  and  function  of  certain  key  portions  of  the  brain 

that  motivate  repeated,  compulsive  use  of  the  substance.  By  activating,  inhibiting,  or 

mimicking  normal  central  nervous  system  processes,  dependence-producing  drugs  exert 

control  over  the  behavior  of  users.  Consumers  are  strongly  compelled  to  consume  these 

substances  for  the  pharmacological  effea  of  satisfying  addiction.  Methods  used  to 

identify  addictive  drugs  effectively  exclude  jogging,  eating  chocolate,  playing  computer 

games,  or  similar  activities  because  these  activities  do  not  depend  upon  an  exogenously 

administered  drug. 

Contrary  to  the  suggestion  of  the  tobacco  industry,  application  of  the  criteria  for 

identifying  addictive  drugs  by  the  expert  organizations  responsible  for  this  task^  shows 

remarkable  consistency  across  organizations  and  has  resulted  in  the  current  identification 

of  a  very  small  number  of  truly  dependence-producing  drugs  and  drug  types.  These  are 

cocaine,  amphetamines,  nicotine/tobacco,  alcohol,  hallucinogens,  inhalants,  cannabis, 

phencyclidine,  opioids  (including  morphine  and  heroin),  and  the  class  of  sedatives, 

hypnotics,  and  anxiolytics.^'  Application  of  the  criteria  has  not  led  to  the  classification  of 


**  These  organizations  include  the  World  Health  Organization's  Expat  Committee  on  Drug  Dependence, 
the  U.S.  Drug  Enforcement  Administration,  the  National  Institute  on  Drug  Abuse,  and  the  Food  and  Drug 
Administration. 

'^American  Psychiatric  Associadon,  Diagnostic  and  Statistical  Manual  of  Mental  Disorders,  4th  ed. 
(Washington  DC:  American  Psychiatric  Association,  1994),  at  175-177.  See  AR  (VoL  37  Ref.  8). 

WHO,  The  ICD-10  Classification  of  Mental  and  Behavioural  Disorders:  Clinical  Descriptions  and 
Diagnostic  Guidelines  (Geneva:  World  HealUi  Organization,  1992),  at  75-76.  See  AR  (Vol.  43  Ref. 
175). 

Since  no  two  of  these  subst^ces  are  chemically  or  biologically  identical,  no  two  addicti(Mis  are  exacUy  the 
same.  The  observation  that  dependoice  on  nicotine  can  be  distinguished  in  some  respects  from  other 
addictions  (as  repeatedly  asserted  by  tobacco  industry  commoits)  is  thus  irrelevant  to  whether  nicotine 
should  be  classified  as  addictive. 
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ogging  or  any  of  the  other  activities  claimed  by  the  tobacco  industry  in  its 

as  "addictive  drugs."  A  key  reason  for  the  reliability  and  validity  of  the  modem 


definition  bf  drug  addiction  is  that  scientific  organizations  rely  upon  the  convergence  of 

results  from  several  different  test  procedures  before  determining  that  a  substance  is 

addictive.  !ln  assessing  whether  nicotine  is  addictive,  FDA  examined  a  wide  range  of  such 

laboratory  levidence,  as  well  as  q)idemiological  evidence  of  whether  consumers  are 

addicted  t6  tobacco  products. 

Data  Establish  That  Nicotine  Is  Addictive  and  That  Consumers 
Use  Cigarettes  and  Smokeless  Tobacco  To  Satisfy  an  Addiction 

An  imal  and  human  studies  demonstrate  that  nicotine  is  a  powerful  psychoactive 

agent  that  tan  cause  dependence  by  producing  effects  in  the  brain  characteristic  of  other 

addictive  ^bstances.  These  findings  have  been  widely  published  and  presented  and  discussed 

at  major  international  scientific  and  medical  meetings  since  the  1980' s.  Numerous  laboratories 

throughout!  the  world  have  replicated  the  core  findings  usmg  a  variety  of  techniques  and  have 

produced  convergent  results,  demonstrating  that  the  findings  are  reliable  and  valkL  A  wealth 

of  epidemkiiogical  studies  complements  these  laboratory  data  by  showing  that  smokers  and 

users  of  smbkeless  tobacco  display  clinical  signs  and  symptoms  of  addiction.  The  evidence 

that  has  led  to  the  nearly  universal  scientific  conclusion  that  nicotine  is  addictive  is 

discussed  it  the  following  sections. 

Laboratory  Studies  Establish  That  Nicotine  Produces  Pharmacological 

Effects  vSinHilar  to  Tho.se  of  Other  Addictive  Substances.  The  tests  used  by  the  U.S. 


Surgeon  General  to  develop  its  consensus  definition  of  drug  dependence  are  the  following: 
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•  Animal  and  human  "drug  discrimination"  tests,  which  assess  a  substance's  ability  to 

produce  psychoactive  effects  that  can  be  distinguished  from  those  of  other 
psychoactive  substances; 

•  Tests  of  human  psychoactive  or  "subjective"  effects,  which  assess  a  substance's  ability 
to  produce  changes  in  perception,  mood,  and  behavior, 

•  Human  and  animal  drug  "self-administration"  tests,  which  assess  a  substance's  ability 
to  induce  repeated,  compulsive  use  by  functioning  as  a  "positive  reinforcer";  and 

•  Tests  for  physiological  dependence,  which  assess  a  substance's  ability  to  produce 
tolerance  and  a  withdrawal  syndrome. 

These  tests  of  an  addictive  drug  are  widely  accepted  for  their  validity.^  They  are 
the  screening  tests  for  addictiveness  used  most  commonly  by  pharmaceutical 
manufacturers  and  regulatory  agencies,  as  evidenced  by  their  prominence  in  reports  by 
WHO,  reviews  by  the  National  Institute  on  Drug  Abuse  (NIDA)  and  the  College  on 
Problems  of  Drug  Dependence,  and  deliberations  by  the  Drug  Abuse  Advisory 
Committee,  which  primarily  serves  FDA.  ^' 

Thus,  these  tests  were  not  invented  or  selectively  used  to  evaluate  nicotine. 
Rather,  they  have  been  used  to  screen  drugs  of  abuse  for  more  than  two  decades  before 
FDA's  current  deliberations  concerning  nicotine.  Upon  review  of  the  evidence  in  the 
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Surgeon  General's  Report,  1988,  at  270-296.  See  AR  (VoL  129  Rcf.  1592). 


Balster  RL,  Drug  abuse  potential  evaluation  in  animals,  British  Journal  of  Addiction  1991;86: 1549-1558. 
5««AR(VoL8Ref.89). 
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Surgeon  General's  Report,  1988,  at  269-270.  See  AR  (VoL  129  Ref.  1592). 
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administr  itive  record,  FDA  concludes  that  nicotine  tests  positive  in  all  relevant  laboratory 
tests  for  a  jdictive  potential. 

Tc  sting  for  psvchoactivity.  Psychoactivity  is  a  hallmaik  characteristic  of  all 


dependence-producing  drugs.  Psychoactive  efifects  (sometimes  also  referred  to  as  "subjective 
effects")  are  changes  in  mood  or  feetings  that  result  fipom  the  pharmacological  effects  of  the 
substance  on  the  central  nervous  system.  Qianges  in  mood  or  feelings  that  are  not  produced 
pharmacobgically  are  not  considered  psychoactive  effects.  The  psychoactivity  of  a  drug  is 
evaluated  in  "drug  discrimination"  studies  and  "subjective  effects"  studies. 

Dijug  discrimination  studies.  Drug  discrimination  studies  evaluate  the  psychoactivity  of 
a  drug  by  festing  whether  animal  or  human  subjects  can  reliably  differentiate  the  drug  from 
placebo.  A  dnig  that  can  be  so  differentiated  is  considered  a  "discriminative  stimulus."  The 
tests  allowj  direct  con^jarisons  of  a  drug's  effects  to  known  dependence-producing  drugs.'° 
The  drug  ( iscrimination  paradigm  is  routinely  used  in  preclinical  assessment  of  the  abuse 
potential  Ota  drug  and  is  considered  to  be  an  animal  model  for  human  subjective  reactions  to 
drugs.'' 

Like  other  dependence-producing  drugs,  including  cocaine,  amphetamine,  morphine, 
marguaiia,  and  alcohol,  nkx)tine  tests  poskive  in  aiiimal  drug  disciiinination  tests.  FDA' 


J 


Teskmd  to)  numerous  stwfies  documentii^  this  rcsuk  in  the  JurisdictiMial  Analysis  and  its 


appendix. 


71 


UsB^  a  variety  of  drug  discrimination  parad^os,  researchers  have  shown  that 


Balster  Rt,  Drug  abuse  potential  evaluation  in  aminals,  Britidt  Joumed  ofAddSaum  1991;86: 1549- 
1558.  &<  AR  (Vol  8  Ref.  89X 

"  Surgeon  GeneraTs  Rcpoft,  1988,  at  274-275. 5«  AR  (Vol  129  Ret  1592)L 

"&«  appeadix  1  to  Jurisdictiooal  Analysis  at  23-25.  S««  AR  (Vol  1  Appendix  iX 
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nicotine  can  serve  as  a  discriminative  stimulus  in  rats    and  squirrel  monkeys.     Comparative 
studies  have  demonstrated  that,  although  nicotine's  stimulus  effects  are  unique,  they  more 
closely  resemble  the  stimulus  efifects  elicited  by  an^hetamine"  than  those  of  opioids, 
sedatives,  or  hallucinogens^^ 

Nicotine's  positive  results  in  these  drug  discrimination  tests  are  a  consequence  of  its 
action  in  the  central  nervous  system.  Mecamylamine,  a  nicotine  antagonist  that  acts  in  the 
Ixain,  attenuates  nitotine's  ability  to  serve  as  a  discriminative  stimulus,  whereas  the  peipheral 
antagonist  hexamethonium — ^which  does  not  enter  the  \xam — does  not  aStCL  nicotine 


^^  Morrisoo  CF,  Stef^ensoa  JA,  Nicotine  injectians  as  die  oooditioned  stimulus  in  discriminatioD  learning, 
Psychopharmacologia  l%9;15:351-360.  See  AR(WdL  41  Ref.  107). 

Chance  WT,  Muifin  D,  Krynock  GM,  etal.,A  descriptiOD  of  die  nicodne  stimulus  and  tests  of  its  generalizadOD 
to  amphetamine,  Psychopharmacology  1977;55: 19-26.  See  AR  (Vd.  37  Ret  22). 

Stolerman  IP,  Discriminative  stimulus  effects  of  nicotine  in  rats  trained  under  different  schedules  of 
reinforcement,  Psychopharmacology  1989;97:131-138.  See  AR  (VoL  42  Ref.  152). 

Craft  RM,  Howard  JL,  Cue  jMXjperties  of  oral  and  transdermal  nicotine  in  die  rat,  Psychopharmacology 
1988;%:281-284.  See  AR  (VoL  74  Ref  1 15). 

Stderman  IP,  Garcfaa  HS,  Pratt  JA  et  al..  Role  entraining  dose  in  disoiminatiOD  of  nicotine  and  related 
compounds  by  rats,  Psychopharmacology  1984;84:413-419.  See  AR  (VoL  8  Ref  90-5). 

Garcfaa  HS,  Gddberg  SR,  Reavill  C  et  al.,  Bdiaviocal  efifects  of  die  optical  isomers  of  nicotine  and  nomiootine, 
and  cotinine,  in  rats,  British  Journal  of  Pharmacology  1986;88:298.  See  AR  (VcL  38  Ref  44). 

''*  Takada  K,  Swedberg  MDB,  GcMierg  SR,  et  al..  Discriminative  stimulus  effects  cf  intavenous  l-nicotine  and 
nicotine  analogs  or  metabcdites  in  squind  monkeys,  Psychopharmacology  1989;99:208-21Z  See  AR  (Vol.  43 
Ref  153). 

^^  Chance  WT,  Murfin  D,  Krynock  GM,  et  al.,  A  description  cf  die  nicotine  stimulus  and  tests  of  its 
generalization  to  amphetamine,  Psychopharmacology  1977;55: 19-26.  See  AR  (VoL  37  Ref  22). 

^^  Rosecrans  J  A  Mdtzer  LT,  C^entral  sites  and  mechanism  cf  action  of  nicotine,  Neuroscience  and 
Biobehavioral  Reviews  1%1;5(4):497-501.  See  AR  (VoL  42  Ref  127). 

Pratt  J  A  Stt^ennan  IP,  Garcfaa  HS,  et  al..  Discriminative  stimulus  properties  of  nicotine:  ftirtha  evidence  for 
mediation  at  a  diolinergic  r&xpta,  Psychopharmacology  1983;81:54-60.  See  AR  (VoL  8  Ret  90-2). 
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discriminati  )a"  These  studies  demonstrate  that  nicotine's  psychoactive  effects  are  the  direct 

results  of  it$  actions  in  the  twain. 

Huimn  dmg  discrimination  tests  for  nicotine  are  also  positive.  Using  a  drug 

disoimination  procedure  analogous  to  those  en^loyed  with  animals,  KaDman  and  colleagues 

originally  demonstrated  that  nicotine,  as  delivered  by  the  inhaMion  of  tobacco  smoke,  acts  as 

a  discriminative  stimulus  in  humans^^  Recently,  Perkins  et  aL  demonstrated  that  intranasally 

administered  nicotine  also  functions  as  a  discriminative  stimulus  in  human  volunteers.  This 


result  from  a  produa  that  produces  no  sensory  effects  firom  snooke  confirms  that  the 
phaimacok)gical  action  of  nicotine — rather  than  the  taste  or  flavor  of  tobacco  smoke — 
produces  these  hallmark  psychoactive  efifects.^' 

Psychoactive  effects.  Psychoactive  or  subjective  effegts  produced  by  addictive 


sytOQ 
ymn: 


drugs  may  range  firom  very  mild  relaxation  to  intense  intoxication  or  impaired  cognitive 
abilities.'*'  Assessment  in  humans  of  the  subjective  effects  of  addictive  drugs  involves 
giving  either  drug  or  placebo  to  volunteers  and  then  asking  them  to  report  what  they  feel. 
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RoseoaDS  M,  CIuin<x  WT,  ChoUaagic  and  iKS-dicliiiergic  aspects  of  die  dis^^ 
of  okxidne,  in  Discriminative  Stimulus  Properties  of  Drugs,  cd.  Lai  H  (New  Yoric  Plenum  Press,  1977X  at 
155-185.  S^e-AR (VoL  42  Ret  126). 

Rosecrans  JaJ  Mdtzer  LT,  Central  sites  and  meduinism  of  action  of  niooiine,  Neurosdence  and 
Biobehavioraf  Reviews  1981;5(4):497-501.  See  AR  (VoL  42  Re£  127). 

Meitzer  LT,  Rosecrans  JA,  Aceto  MD,  et  cd..  Discriminative  stimulus  properties  of  the  optical  is(xners  of 
nicotine,  Psychopharmacology  198(>,68:283-286.  See  AR(WdL  41  Rc£  106). 

Kallman  WM,  Kallman  MI,  Harry  GJ,  et  al..  Nicotine  as  a  discriminative  stimulus  in  human  subjects, 
in  Drug  Discfiminaiion:  Applications  in  CNS  Pharmacology,  eds.  Colpaert  FC  Slangen  JL 
(Amsterdam:  Elsevier  Biomedical  Press,  1982),  at  21 1-218.  See  AR  (VoL  41  Ref.  89). 

Perldns  K,  Grobe  J,  Scierica  A,  et  fl.,  Discrimimitive  stimulus  effects  of  nicotine  in  smokers,  in 
Internationa^  Symposium  on  Nicotine:  The  Effects  of  Nicotine  on  Biological  Systems  II,  eds.  Garke  PBS, 
Quik  M,  ThuTau  K,  Adlkofer  F  (Basel:  Birkhauser  Verlag.  1994),  at  1 1 1.  See  AR  (VoL  42  Ref.  111). 


so. 


Surgeon  Gfeneral's  Report,  1988,  at  270.  See  AR  (VoL  129  Ref.  1592). 
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Individuals  with  histories  of  addictive  drug  use  report  what  drug,  if  any,  the  test  drug  feels 

like.  This  testing  helps  determine  whether  the  test  drug  produces  any  effects  on  nxxxi  and 

feeling  that  resemble  those  of  previously  studied  drugs.  Individuals  with  histories  of  using 

a  variety  of  addictive  drugs  and  who  report  "liking"  the  effects  of  several  types  of  drugs 

help  assess  the  addiaiveness  of  the  test  drug.  These  individuals  arc  asked  to  evaluate  the 

ability  to  feel  a  drug  effect,  to  rate  how  much  they  "like"  the  drug  effect,  and  to  attempt  to 

identify  the  drug  that  was  given  from  a  list  of  widely  used  and  abused  drugs.  Results  that 

show  consistent  kinds  of  effects  across  drugs  confirm  that  these  drugs  are  appropriately 

categorized  together  as  addicting  drugs.'* 

Nk»tine  produces  significant  psychobgkal  sensations  whether  inhaled  or  injected.  In 

one  study,  smokers  with  histories  of  abuse  of  other  drugs  identified  intravenous  or  inhaled 

nicotine  as  being  a  euphoriant  similar  to  cocaine  or  an^hetamine.'^  With  a  common  me9sure 

of  the  subjective  effects  of  addictive  drugs  (the  Addiction  Research  Center  Inventory),  nicotine 

produced  dose-related  increases  in  the  "euphoria"  scale  (also  known  as  the  Morphine- 

B^izedrine  Group  Scale  or  MBG)  and  the  "liking"  scale,  showing  that  nicotine  produces 

subjective  effects  similar  to  those  ofother  addictive  drugs.  This  study  essentially  extended 

the  original  fmding  of  Johnston  in  1942,  who  had  argued  from  the  premise  that  "smoking 

tobacco  is  essentially  a  means  of  administering  nicotine,  just  as  smoking  opium  is  a  means 

of  administering  morphine."*'  In  his  study,  Johnston  administered  intravenous  injections 
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W.  at  271-272. 


Heoningfield  JE,  Miyasato  K,  Jasinsld  DR,  Abuse  liability  and  pharmacodynamic  characteristics  of 
intravenous  and  inhaled  nicotine.  Journal  of  Pharmacology  and  Experimental  Therapeutics  1985;234:1- 
12.  See  AR  (VoL  39  Ref.  69). 
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Johnstcm  LM,  Tobacco  smoking  and  nicotine.  Lancet  1942;Z-742.  See  AR  (VoL  278  Ref.  3947). 
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of  nicotir  e,  in  doses  comparable  to  those  that  people  obtain  from  cigarettes  or  smokeless 

tobacco,  to  cigarette  smokers  to  deteimine  both  nicotine's  effects  and  its  potential 

usefulness  in  helping  people  abstain  from  tobacco.  He  found  that  the  nicotine  injections 

produced  'psychic"  effects  that  "closely  resembled"  those  of  cigarette  smoke  inhalation, 

were  pleasant  for  smokers,  and  left  the  smokers  "disinclined  to  smoke."  See  also  section 


II.C.6.b.  (comment  1). 


fmdings  were  also  obtained  in  a  study  by  Jones  et  al.,  who  found  that 


intravenous  nicotine  injections  in  doses  comparable  to  those  that  people  obtain  from 


cigarettes 


or  smokeless  tobacco  produced  "a  pleasurable  stimulant-like  sensation  that 


many  of  t  lem  termed  a  'rush.'"  Half  of  the  subjects  tested  requested  substantially  higher 
doses.*^  More  recently,  these  early  results  have  been  confirmed  by  Pomerleau  and 
Pomerlean,  Peiicins  et  al.,  and  Sutherland  et  ai,  who  have  found  that  nicotine  delivered 
from  cigarettes,  intravenous  injection,  and  intranasal  spray  produces  psychoactive  and 
mood-altejring  effects  consistent  with  those  of  other  addictive  drugs.*' 


•*  Jones  RTi  Farrell  TR  HI,  Heming  RI,  Tobacco  smoking  and  nicotine  tolerance,  in  Self-Adnunistration 
of  Abused  Substances:  Methods  for  Study,  ed.  Kiasnego  NA,  NIDA  Researcfa  Monograph  20  (Rockville 
MD:  National  Institute  on  Drug  Abuse,  1978X  at  202-206.  See  AR  (VoL  41  Ref.  88). 


"  Pomerleau  CS,  Pomerleau  OF,  Euj^Kniant  effects  of  nicotine  in  suK^cers,  Psychopharmacology 
1992;  1 08:460-465.  See  AR  (VoL  87  Ref.  426). 

Perkins  KA^  Grobe  JE,  Epstein  LH,  et  al..  Effects  of  nicotine  an  subjective  arousal  may  be  dependmt  on 
baseline  suljjcctive  state.  Journal  of  Substance  Abuse  1992;4: 131-141.  See  AR  (VoL  348  Ref  5516). 

Perkins  KA^  Grobe  JE,  Epstein  LH,  et  al.,  Oudiuc  and  acute  tolerance  to  subjective  effects  of  nicotine, 
Pharmacohgy,  Biochemistry  and  Behavior  1993;45:375-381.  See  ^R  (Vol.  271  Ref  3728). 

Sutherland  G,  Stapleton  JA,  Russell  MAH,  et  al..  Randomised  controlled  trial  of  nasal  nicotine  spray  in 
smoking  cessation.  Lancet  1992;340:324-329.  See  AR  (VoL  91  Ref  527). 

Sutherland  G,  Russell  MA,  Staplet<Hi  J,  et  al..  Nasal  nicotine  spray:  a  rapid  nicotine  delivery  system, 
Psychopharmacology  1992;108:512-518.  5««  AR(VoL  9J  Ref  526). 
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The  tobacco  industry  contends  that  tobacco  is  used  for  pleasure.  So,  too.  is 

i  cocaine  used  for  pleasure.  These  data  establish,  however,  that  receiving  nicotine  through  a 

route  that  does  not  provide  any  sensory  qualities  of  tobacco  use  (e.g.,  through  the  venous 

system)  also  is  pleasurable.  Thus,  the  pharmacological  effects  of  nicotine  administered 

through  non-inhalation  routes  are  able  to  produce  the  characteristic  psychoactive  effects 

of  tobacco  use. 

Self-administration  testing.  In  self-adniinistration  testing,  human  or  animal  subjects 

are  given  access  to  a  drug  and  then  evaluated  for  their  tendency  to  seek  repeated  doses  of  the 

drug.  The  self-administration  test  determines  the  ability  of  a  drug  to  sustain  drug-seeking 

behavwr — one  of  the  key  distinguishing  features  of  drug  dependence.  The  self-administration 

test  is  widely  used  to  determine  whether  a  drug  can  control  behavior,  a  drug  whose  intake 

leads  to  more  consumption  is  called  a  "positive  reinforcer."  It  is  generally  accepted  in  the 

scientific  community  that  the  ability  of  addictive  drugs  to  serve  as  positive  reinfbrcers  is  the 

core  property  that  promotes  the  development  and  maintenance  of  addictwn. 

Self-administration  procedures  using  primates  and  rats  have  been  shown  to  be  valid  and 

reliable  predictors  ofthe  potential  for  a  compound  to  result  in  drug  dependence.  There  is  a 

strong  correlation  between  the  types  of  drugs  that  serve  as  reinforcers  in  animals  and  the  drugs 


associated  with  addiction  in  humans 
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Henningfield  JE,  Miyasato  K,  Jasinski  DR,  Abuse  liability  and  {Aarmacodynamic  characteristics  of 
intravenous  andinbaled  nicotine.  Journal  of  Pharmacology  and  Experimental  Therapeutics, 
I985;234(l):l-12.  See  AR (VoL  39  Ref.  69). 

"  Balster  RL,  Drug  abuse  potential  evaluation  in  animals,  British  Journal  of  Addiction  1 99 1  •,86: 1549- 
1558.  5ee  AR  (VoL  8  Ref,  89). 

^^GriffitbsRR  BigelowGE,  Henningfield  JE,  Similarities  in  animal  and  human  drug-taking  behavior. 
Advances  in  Substance  Abuse  1980.1: 1-90.  See  AR  (VoL  8  Re£  91-2). 
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Antmal  self-administnition  studies,  using  a  variety  of  administration  sdiedules  and 

controls,  hf  ve  shown  that  nicotine  functions  as  a  posiive  reinforcer  across  several  species.^' 

Nicotine  is  jmore  avidly  self-administered  when  avaiM>le  on  an  intomittent  schedule  than  when 

freely  availible.^^  Since  tobacco  users  self-administer  intermktent  doses  of  nicotine  per 

cigar^e  oi  pinch  of  smokeless  tobacco,  the  schedule  of  nicotine  adnmiistration  that  is  most 

reinfoidngiin  animals  corresponds  to  the  patt^ii  of  actual  tobacco  consumption. 

Consistent  with  animal  setf-administration  studies,  analp^us  studies  with  humans  in 

the  1980's  demonstrated  that  nicotine  serves  as  a  positive  reinforcer  under  controlled 

Conditions.'*' 


laboratory! 


Subjects  self-administaed  intravenous  nicotine  in  a  regular  and 


Woolverun  WL,  Nader  MA,  Experimental  evaluation  of  the  reinforcing  effects  of  drugs,  in  Modem  Methods  in 
Pharmacology,  eds.  Adler  MW,  Cowm  A  (New  York:  Wiky-Liss,  1990X  6:165-192.  Se«  AR(VoL  535 
Re£  96,  VOL  (ILN). 

**  Goldberg  SR,  Spealman  RD,  Gddberg  DM,  Persistent  bdiavior  at  high  rates  maintamed  by  intravenous  self- 
administraticq  of  nicotine.  Science  1981;214:573-575.  See  AR  (VoL  5  Ret  35-2). 

Goldberg  SR,  Spealman  RD,  Maintenance  and  suppression  of  behavior  by  intravenous  nicotine  injections  in 
squirrel  monkeys.  Federation  Proceedings  1982;41(2):216-220.  &e  AR(VoL  39  Ret  52). 

Speahnan  RO,  Gddberg  SR  Maintenance  of  scfaeduled-controUed  behavior  by  intravenous  injections  of 
nicotine  in  stpiirrel  monkeys.  Journal  of  Pharmacology  and  Experimenud  Therapeutics  1982;223(2):402-4fl8. 
&«AR(VoL42Re£  146). 

Risna  ME,  Qoldberg  SR,  A  comparison  of  nicotine  and  cocaine  sdf-administration  in  die  dog:  fixed-ratio  and 
progressive-ratio  schedules  of  intravenous  drug  inAision,  Journal  of  Pharmacology  and  Experimeraal 
77urrap«mcil983;224(2):319-326.  &«AR(Vol.42Re£119).  . 


Cox  BM,  Gonstein  A  Nelson  WT,  Nicotine  self-administration  in  rats,  British  Journal  c^PharmactAogy 
1984;83:49-55.  See  AR  (VoL  8  Ret  93-1). 

Slifa  BL,  Balster  RL,  Intravenous  self-administration  of  nicotine:  widi  and  widiout  schedule-induction. 
Pharmacology,  Biochemistry  and  Behavior  1985;22-61-69.  See  AR  (Vd.'8  Re£  93-3). 

Conigall  W  A  Coen  KM,  Nicotine  maintains  robust  self-administration  in  rats  on  a  limited  access 
schedule,  Ps^chopharmacology  1989;99:473-478.  See  AR  (VoL  347  Ref.  5495). 

"  Surgeon  Gjeneral's  Report,  1988,  at  182-189.  See  AR  (VoL  129  Ref.  1592). 

Henningfietd  JE,  Miyasoto  K,  Jasinski  DR  Cigarette  smokers  sdf-administer  inuavenous  nicotine, 
Pharmacology,  Biochemistry  and  Behavior  1 983;  1 9:887-890.  See  AR  (Vd.  8  ReC  97). 
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orderly  pattern,  giving  themselves  amounts  of  nicotine  comparable  to  those  they  were 

accustomed  to  receiving  from  their  cigar^es.  These  studies  demonstrate  that  the 

pharmacological  effects  of  nicotine  can  explain  why  peopk  engage  in  convulsive  consumption 

of  tobacco. 

At  a  molecular  level,  nicotine's  reinforcing  effects  are  widely  believed  to  be  a 

consequence  of  its  actions  on  specific  areas  in  the  central  nervous  system.  Wkhin  the  scientific 

community,  a  consensus  has  onerged  that  nicotine,  Iflce  other  addictive  drugs  such  as  cocaine, 

aii^>hetainine,  and  niorphine,  causes  addiction  by  increasiiig  the  activity  of  the  neurotransmitter 

dopamine  within  the  mesolininc  system  of  the  brain.^'  A  very  recent  study,  which  expands  on 

and  confirms  earlier  studies,  has  demonstrated  that  nicotine,  at  doses  known  to  be  self- 

adininistered,  oumics  the  effects  of  cocaiiie,  morphine,  and  anphetarnines  in  the  mesolimbic 

system,  by  selectively  incieaskig  dopamine  transmission  and  energy  metabolism  in  a  specific 

region  of  the  nucleus  accunibens  previously  shown  to  be  in^itant  in  mediating  the  addictive 

effects  of  these  dnigs.'^ 


Surgeon  General's  Report.  1988,  at  192.  Sm  AR  (Vol  129  Rc£  1592X 

"  Clarke  PBS,  Mesolimbic  dopamine  activatkMi — tbe  key  to  nicotine  reinforcement?  CIBA  Foundation 
Symposium  1990;  152: 153-168.  See  AR  (VoL  3  Ref.  19-2). 

Conrigall  WA  Coen  KM,  Selective  dopamine  antagonists  reduce  nicotine  sdf-administratiaa, 
Psychopharmacology  1991;104:171-176.  &«  AR(VoL  66  Ret  30). 

Corrigall  WA  Franklin  KBJ,  Coen  KM,  et  al.,  Tbe  mesolimbic  d(^)aminergic  system  is  implicated  in  tbe 
reinforcing  effects  of  nicotine,  Psychopharmacology  1992;107:285-289.  See  AR  (VoL  8  Ref.  93-4). 

Iveison  LL, . . .  harmful  to  tbe  brain.  Nature  1996;382:206-207.  See  AR  (VoL  711  Ref  51). 

^^  Pontieri  FE.  Tanda  G,  Orzi  F,  et  al.,  ^fects  of  nicotine  on  the  nucleus  accumbens  and  similarity  to 
those  of  addictive  drugs.  Nature  19%;382:255-257.  See  AR  (VoL  711  Ref  51). 
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O  ^serving  that  food,  water,  and  salt  also  increase  dopamine  activity  in  the 


mesolimt  ic  system,  the  tobacco  industry  comments  that  nicotine's  action  is  not  unique. 
FDA's  finding,  however,  is  not  that  nicotine's  role  in  this  system  is  unique,  but  that  it  is 
significant.  Indeed,  the  tobacco  industry's  own  observation  on  food,  water,  and  salt 
reflects  the  significance  of  nicotine's  action.  As  researchers  have  noted,  the  mesolimbic 
^reward"  system  of  the  brain  naturally  reinforces  the  intake  of  essential  substances  (such 
as  food,  water,  and  salt)  because  these  substances  are  necessary  for  human  existence. 
Without  an  intrinsic  reward  for  eating  and  drinking,  humans  would  perish.  Researchers 
believe  that  addictive  substances  such  as  nicotine,  amphetamine,  cocaine,  and  morphine 

I 

are  so  powerful  precisely  because  they  activate  and  even  control  this  natural  system  of 
reward.  Indeed,  the  same  scientists  quoted  by  the  tobacco  industry  state  that  "nicotine 
could  substitute  for  food  or  other  reinforcers"  in  the  mesolimbic  system.'^  That  nicotine 
can  mimi^  life-sustaining  substances  and  alter  such  a  pivotal  neurological  system 
demonstrates  its  substantial  effect  on  the  structure  and  function  of  the  human  body. 


\\^hdrawal  and  tolerance.  Documentation  ofa  drug  withdrawal  syndrome  is  the 
primary  nj^hod  of  establishing  that  a  substance  causes  physk:al  cfependence.  According  to  the 
Surgeon  General,  *tni]easurement  of  drug  withdrawal  phraomena  entaQs  recording 
physiological,  subjective,  and  behavioral  responses  that  occur  when  drug  administration  is 
terminated."'^  Numerous  studies  document  a  charaaeristic  withdrawal  syndrorne, 


93 


Mifsud  JC  Hernandez  L,  Hoebel  BG,  Nicotine  infused  into  tbe  nuclois  accumbois  increases  synaptic 
dopamine  as  measured  by  in  vivo  micnxlialysis.  Brain  Research  1989;478(2): 365-367,  at  367.  See  AR 
(VoL  535  Ref.  96,  voL  UU). 

**  Surgeon  General's  Report,  1988,  at  291.  See  AR  (VoL  129  Ref.  1592). 
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including  both  physiological  and  psychological  symptoms,  associated  with  nicotine 

abstinence.'^  Widely  used  criteria  for  diagnosing  withdrawal  come  from  the  American 

Psychiatric  Association's  DSM-IV,  which  defines  Nicotine  Withdrawal  Syndrome  as  four 

(or  more)  of  the  following  symptoms  within  24  hours  after  cessation  of  use:  dysphoric  or 

depressed  mood;  insomnia;  irritability,  frustration,  or  anger,  anxiety;  difficulty 

concentrating;  restlessness;  decreased  heart  rate;  increased  appetite  or  weight  gain.** 

Although  nicotine  withdrawal  is  not  as  life-threatening  as  withdrawal  from  alcohol  or 

some  barbiturates,  it  is  comparable  to  or  stronger  than  withdrawal  from  such  other 

stimulants  as  cocaine  and  can  be  highly  disruptive  to  personal  life.'^  After  several  weeks 

of  nicotine  exposure,  users  who  are  deprived  of  nicotine  for  more  than  a  few  hours  can 

develop  withdrawal  symptoms.'^  Withdrawal  symptoms  after  quitting  tobacco  use  can 

persist  for  months.^' 

The  tobacco  industry  contends  that  nicotine  withdrawal  is  associated  only  with 

psychological  changes;  the  evidence,  however,  demonstrates  that  tobacco  abstinence  also 

causes  significant  physiological  effects  on  the  body.  These  effects  include  decreased  heart 


"/<i  at  197-207. 
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American  Psychiatric  Association,  Diagnostic  and  Statistical  Manual  of  Mental  Disorders,  4th  ed. 


(Washingum  DC  American  Psychiatric  Association,  1994),  at  244-245.  See  AR  (VoL  37  Rcf.  8). 

'^  B«X)witz  NL,  Cigarette  snuddng  and  nicotine  addictiCHi,  Medical  Clinics  of  North  America 
1992;76(2):415-437.   5ee  AR  (VoL  535  Rcf.  96,  vol.  IHA). 

''  Jaffe  JH,  £)nig  addicticm  and  drug  abuse,  in  Goodman  and  Gilman's  The  Pharmacological  Basis  of 
Therapeutics.  8th  ed.  (New  York:  Pergamon  Press,  1990),  chap.  22  (522-573),  at  548.   See  AR  (VoL  535 
Ref.  96.  VOL  IILG). 

"  Ryan  FJ,  Cold  turkey  in  Greenfield,  Iowa:  a  follow-up  study,  in  Smoking  Behavior:  Motives  and 
Incentives,  ed.  Dunn  WL  (Washingum  DC:  VH  Winston  &  Sons,  1973),  at  231-234.  See  AR  (VoL  8 
Ref  105). 
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and  after  standing,  alteration  of  the  electroencephalogram  (EEG,  a  measure  of 


electrii 


brain  electrical  activity),  skin  temperature  changes,  and  disru{^ns  in  sleep  patterns. 


100 


Studies  have  also  demonstrated  that  tobacco  withdrawal  can  cause  an  increase  in  weight 
This  weight  increase  may  be  attributed  to  increased  caloric  intake,  decreased  metabolism, 
and  decreased  energy  expenditure  during  nicotine  withdrawal.**"  The  physiological  signs 
of  nicotini  withdrawal  are  substantially  reversed  when  nicotine  is  given  in  a  form  other 
than  tobaqco.'"^ 

Significant  behavioral  and  subjective  symptoms  common  to  nicotine  withdrawal 
include  depression,  anger,  irritability,  anxiety,  poor  concentration,  and  restlessness.  *°' 


100 


WestRJ, 


Jarvis  MJ,  Russell  MAH,  et  ai.  Effect  of  nicotine  replacement  on  the  cigarette  withdrawal 


syndrome,  British  Journal  of  Addiction  1984;79(2):215-219.  See  AR  (Vol  8  Ref.  102-1). 

Hughes  JR,  Hatsukami  D,  Signs  and  symptoms  of  tobacco  withdrawal.  Archives  of  General  Psychiatry 
1986;43:28^-294.  S€^  AR(VoL  8  Ref.  102-2). 


I 


Hughes  JR,  Higgins  ST,  Hatsukami  D,  Effects  of  abstinence  from  tobacco:  a  critical  review.  Research 
Advances  id  Alcohol  and  Drug  Problems  1990;10:317-398,  at  382.  See  AR  (Vol  535  Ref.  96,  voL  HLG). 
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Wack  JTj  Rodin  J,  Smoking  and  its  effect  on  body  weight  and  the'  systems  of  calwic  regulations, 
American  Jdumal  of  Clinical  Nutrition  1982;35(2):366-380.  See  AR  (VoL  8  Ref.  103-1). 


GlauserSC 


Glauser  EM,  Reidenberg  MM,  et  al..  Metabolic  changes  associated  with  the  cessation  of 


cigarette  smbking.  Archives  of  Environmental  HeaUh  1970;20:377-381.  See  AR  (VoL  8  Ref.  103-2) 

'°^  Surgeon  CJenerals  Report,  1988,  at  208.  S««  AR  (VoL  129  Ref.  1592). 

'"  5««.  ^-g-}  Hughes  JR,  Hatsukami  D,  Signs  and  symptoms  of  tobacco  withdrawal  Archives  of  General 
Psychiatry  1986;43:289-294.  See  AR  (VoL  8  Ref.  102-2). 

Centers  for  pisease  Control  and  Prevention,  Reasons  for  tobacco  use  and  symptoms  <rf  nicotine 
withdrawal  among  adolescent  and  young  adult  tobacco  users-United  States,  1993,  Morbidity  and 
Mortality  Weekly  Report  1994;43(41): 745-750.  See  AR  (VoL  7  Ref.  86). 


reei 


Hughes  JR,  l^icotine  wididrawaL  dependence,  and  abuse,  in  DSM- IV  Sourcebook,  eds.  Widiger  T, 
Frances  A  ^  al.  (Washington  DC:  American  Psychiatric  Associati<Mi,  1994),  1:109-116.  SeeAR(W(A. 
535Ref.  96jvoLlII.F). 

West  RJ,  Ja^is  MJ,  Russell  MAH,  et  al..  Effect  of  nicotine  rq)lacement  on  the  cigarette  withdrawal 
syndrome,  EL-itish  Journal  of  Addiction  1984;79(2):215-219.  See  AR  (VoL  8  Ref.  102-1). 
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Dependent  smokers  also  show  substantial  withdrawal  symptoms  within  a  day  of  nicotine 

abstinence.  *°*  These  psychological  symptoms  are  substantially  reversible  or  preventable 

by  providing  nicotine  in  the  form  of  conventional  cigarettes  or  by  providing  equivalent  or 

lower  doses  of  nicotine  in  other  forms  (e.g.,  nicotine  gum)  including  forms  without  the 

taste  of  nicotine  (e.g.,  nicotine  patches).*"' 

Withdrawal  from  smokeless  tobacco  also  causes  physiological  changes  attributable 

to  nicotine  abstinence.  Hatsukami  and  colleagues  showed  the  following  changes  in  users 

deprived  of.  chewing  tobacco:  ( 1 )  decreased  heart  rate  at  rest  and  after  standing;  (2) 

increased  craving  for  tobacco;  (3)  increased  confusion  score  on  the  Profile  of  Mood  States 

(POMS)  (this  measures  tension/anxiety,  depression/dejection,  confusion,  anger/hostility, 

vigor,  and  fatigue);  (4)  increased  eating;  (5)  increased  number  of  sleep  interruptions;  and 

(6)  increased  total  scores  on  a  withdrawal  symptom  checklist  for  both  self-rated  and 

observer-rated  measures.'"* 


104 


Jaffe  JHi  Dnig  addicti<»  and  dnig  abuse,  in  Goodman  and  Gilman's  The  Pharmacological  Basis  of 
Therapeutics.  8th  ed.  (New  Yoric  PergamoD  Press,  1990),  chap.  22  (522-573).  at  548.  See  AR  (VoL  535 
Ref.  96.  VOL  IILG). 


lOS 


Surgeon  General's  Report.  1988,  at  470-485.  5««AR(VoL  129  Ref.  1592). 


Robinson  JH,  Pritchaid  WS,  Davis  RA,  Psydioi^iamiacological  effects  of  smddng  a  cigarette  with  typical 
"tar"  and  cartx)n  nuxioxide  yields  but  mininml  nicotine,  Psychopharmacology  1992;108:466-472.  See 
AR  (VoL  59  Ref.  236). 

Fagerstrom  KO,  Sawe  U,  Tramesen  P,  Therapeutic  use  of  uicotiBe  patches:  efficacy  and  safety.  Journal  of 
Drug  Development  1993;5:191-205.  See  AR  (VoL  76  Ref.  156). 

Fiore  MC,  Jorcnby  DE.  Baker  TB,  et  al..  Tobacco  dependence  and  the  nicotine  patch.  Journal  of  the 
American  Medical  Association  1992;268:2687-2694.  See  AR  (VoL  351  Ref.  5609). 

'^  Hatsukami  DK,  Gust  SW,  Keenan  RM,  Physiologic  and  subjective  dianges  from  smokeless  tobacco 
wididrawaL  Clinical  Pharmacology  and  Therapeutics  1987;41:103-107.  See  AR  (VoL  7  Ref.  73). 
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A  second  key  test  of  a  substance's  ability  to  produce  physical  dependence  is 


whether  it 


promotes  tolerartcc.      Tolerance  occurs  when  responses  produced  by  an  initial 


dose  are  diminished  with  repeated  doses,  so  that  increasing  doses  are  necessary  to 
reproduce 


occumng 


the  initial  effects.  Tolerance  to  some  effects  of  a  substance  can  be  acute, 
within  hours  to  days,  while  tolerance  to  other  effects  develops  chronically  as  a 


result  of  ling-term  substance  exposure. 

Tobacco  users  become  tolerant  to  nicotine  both  acutely  and  chronically."*  After  a 
single  night  of  abstinence,  the  nervous  system'"'  and  the  cardiovascular  system*  *°  are 
highly  responsive  to  small  doses  of  nicotine.  But  after  the  administration  of  the  equivalent 
of  a  few  cigarettes,  the  responsiveness  of  ^c  human  body  to  nicotine  declines  markedly. 


Thus,  a  cigarette  smoked  in  the  middle  of  the  day  may  not  elicit  the  same  psychological  or 
physiological  response  in  a  cigarette  smoker  as  one  smoked  earlier  in  the  morning.  This 
severe  dej  ^-ee  of  acute  tolerance  seems  to  greatly  exceed  that  produced  by  cocaine  and  to 
be  more  comparable  to  that  produced  by  morphine.'" 

Tolerance  to  other  effects  of  nicotine  develops  over  weeks  and  months.  For 
example,  new  smokers  often  experience  nicotine-related  effects  such  as  dizziness,  nausea, 


r 


intoxication,  vomiting,  and  headaches — symptoms  that  disappear  eventually  as  the 

""  Surgeon  General's  Report,  1988,  at  50-54.  See  AR  (VoL  129  Ref.  1592). 

'^  Perkins  KA,  Grobe  JE,  Epstein  LH,  et  ai.  Chronic  and  acute  tolerance  to  subjective  effects  of  nicotine. 
Pharmacology,  Biochemistry  and  Behavior  1993;45:375-381.  See  AR  (VoL  271  Ref.  3728).  . 
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Id. 
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Surgeon!  GeneraTs  Report,  1988,  at  47-48.  See  AR  (VoL  129  Ref.  1592). 
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Jaffe  JH^  Drug  addiction  and  drug  abuse,  in  Goodman  and  Oilman 's  The  Pharmacological  Basis  of 
Therapeutics,  8th  ed.  (New  Yoric  Pergamon  Press,  1990),  chap.  22  (522-573),  at  533,  543,  548.  See  AR 
(VoL  535  rtef.  96,  VOL  III.G). 
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smokers'  bodies  adapt  to  nicotine  and  tolerance  to  these  effects  develops.'  '^  These  and 

other  examples  of  chronic  tolerance  (such  as  fester  nicotine  metabolism  among 

experienced  smokers)  are  consistent  with  laboratory  evidence  of  long-term  structural     . 

changes  in  the  brain  and  other  parts  of  the  body  from  nicotine  use.  "^ 

There  is  also  epidemiological  evidence  that  the  vast  majority  of  smokers  and 
smokeless  tobacco  users  increase  their  consumption  and  usage  of  tobacco  products  over 
time.  See  section  II.A.3.c.ii.,  below.  This  escalation  of  dose  is  an  additional 
demonstration  of  the  development  of  tolerance.  Like  users  of  other  addictive  drugs, 
tobacco  users  eventually  reach  a  stable  level  of  consumption.'  '^ 

Laboratory  studies  on  drug  discrimination,  psychoactive^ubjective  effects,  self- 
administration,  and  withdrawal  and  tolerance  thus  demonstrate  that  nicotine  has  the 


properties  of  an  addictive  drug. 

Nicotine  compared  to  saccharin  and  caffeine.  In  its  comments,  the  tobacco 
industry  attempts  to  discount  a  multitude  of  laboratory  studies  of  nicotine  by  selectively 
pointing  to  a  single  test  used  to  screen  for  addictive  substances  and  arguing  that,  in  that 
test,  nicotine's  effect  was  similar  to  saccharin's.  From  this  premise,  the  industry  concludes 
that  nicotine  is  no  more  addictive  than  saccharin.  This  argument  misrepresents  the 

published  data  on  saccharin's  arx)  nicotine's  properties  and  overlooks  fundamental 

\      ■      . 
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Department  of  Health  and  Human  Services,  Office  on  Smcrfdng  and  Health,  Preventing  Tobacco  Use 
Among  Young  People:  A  Report  of  the  Surgeon  General  (Washington  DC:  Govenunent  Printing  Office, 
1994),  at*138.  See  AR  (VoL  133  Ref  15%). 
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See  section  II.A.3.i.  and  ii.,  below,  for  a  more  detailed  discussion. 
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Jaffe  JH,  Drug  addiction  and  drug  abuse,  in  Goodman  and  Gilman  's  The  Pharnuicological  Basis  of 
Therapeutics,  8th  ed.  (New  York:  Pergamon  Press,  1990),  chap.  22  (522-532).  See  AR  (Vol.  535  Ref. 
%,  voLni.G). 
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difference^  between  saccharin  and  nicotine.  Contraiy  to  the  tobacco  industry's  argument, 
saccharin  las  not  been  shown  to  nieet  the  most  fundamental  test  of  an  addictive  drug, 
namely,  psjychoactive  effects  in  the  brain  that  account  fw  its  appeal  to  humans  and 
animals.  Hicotine  Aos  been  shown  to  have  these  effects. 

In  contrast  to  nicotine,  which  can  be  pleasurable  even  when  injected  intravenously, 
saccharin  i  s  liked  primarily  because  of  its  taste.  For  example,  rats  can  be  trained  to  self- 
administer  oral  doses  of  saccharin  in  preference  to  water,  demonstrating  only  that  rats 
prefer  the  taste  of-saccharin  to  that  of  water.  FDA  is  unaware  of  any  studies,  and  the 
tobacco  industry  cites  none,  in  which  rats  have  self-administered  saccharin  intravenously. 


Such  a  stui 


y  would  be  an  essential  step  in  proving  that  saccharin's  appeal  lies  in  its  effects 


on  the  brail.  Moreover,  there  is  no  evidence  that  saccharin  produces  any  psychoactive 
effects.  Inj  contrast,  nicotine,  which  produces  no  such  pleasant  taste,  demonstrates  all  of 
the  properties  of  an  addictive  drug,  including  self-administration  and  psychoactivity. 


through  its 


actions  on  the  central  nervous  system. 


Thi  5  tobacco  industry  also  argues  that  nicotine*  is  similar  to  caffeine  in  tests  of 
addictive  potential.  FDA  disagrees.  In  con[q)arison  to  the  more  ord^ly  pattern  of  self- 
adminjstration  observed  with  nicotine  and  stimulant  drugs,  the  pattern  of  caffeine  self- 

)n  is  generally  weak  and  sporadic  in  animals."^  Hence,  in  con:q)arison  to  known 


us 


(feishman  SJ,  Heoningfield  JE,  Stimulus  functions  of  caffeine  in  humans:  rdation  to  dqxodence  potential, 
Neuroscienci  and  Biobehavioral  Reviews  1992;  16:273-287.  See  AR  (Vd.  79  Rcf  230). 

Griffiths  RR ,  Woodson  I¥,  Reinforcing  properties  of  caffeine:  studies  in  humans  and  laboratory  animals, 
Pharmacology,  Biochemistry  and  Behavior  1988;29(2):419-427.  See  AR  (VoL  535  Ret  96,  voL  ISLE). 
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Jaffe  JH, 
Therapeutic^, 
Ref.  %j  vol 


addiction  and  drug  abuse,  in  Goodman  and  Oilman 's  The  Pharmacological  Basis  of 
,  8th  ed.  (New  York  Pergamon  Press,  1990),  chap.  22  (522-573),  at  524.  See  AR  (Vol  535 
III.G). 
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drugs  of  dependence  (e.g.,  cocaine,  moiphine,  and  nicotine),  caffeine  has  a  Iowct  relative 

dependence  potential  as  well  as  a  low  risk  of  adverse  effects  in  amounts  cuirentfy  pomitted  in 

foods  and  beverages.'  '*  Unlike  mcotine,  caffeine  is  not  recognized  as  a  d^)endence-producing 

substance  by  the  American  Psychiatric  Association* "  and  the  World  Health  Organization.' " 

The  laboratory  differences  between  niootine  and  caffeine  are  reflected  HI  the  different- 

patterns  of  substance  consun9)tion.  Neal  Beno  witz,  a  prominent  addiction  researcher,  noted 

that,  "[^n  contrast  to  coffee  drinkers,  the  vast  majority  of  dgarrtte  smokers  exhibit  addktive 

behavk)r."' "  The  wkle  acceptance  of  decaffeinated  beverages  demonstrates  a  much  more 

general  ability  to  control  intake  and  minimi7f!  undesirable  effects  of  caffeine.  Moreover,  while 

nicotine/tobacco  addiction  is  estimated  to  be  one  of  the  leading  causes  of  premature  death  in 

the  United  States,'^  caffeine  at  customary  doses  poses  few  risks  to  the  individual  or  to  society. 


'  '*  Hrishman  SJ,  Itamingfield  JE,  Stimulus  fimcdons  crf^  caffeine  in  humans:  reladon  to  dependence  potential, 
Neuroscience  and  Biobehavioral  Re\dews  1992;16:273-287.  See  AR  (VoL  79  Re£  230).  " 

Benowitz  NL,  Cigarette  smoking  and  nicotine  addiction.  Medical  ■Clinics  of  North  America 
1992;76(2):415-437.  See  AR  (VoL  535  Ref.  96,  vol.  HLA). 

' "  American  Psychiatric  Association,  Diagnostic  and  Statistical  Manual  of  Mental  Disorders,  4th  ed. 
(Washmgton  DC:  American  Psychiatric  Association,  1994),  at  176.  See  AR  (VoL  37  Ref.  8). 

"*  WHO,  The  ICD-10  Classification  of  Mental  and  Behavioural  Disorders:  Clinical  Descriptions 
and  Diagnostic  Guidelines  (Geneva:  Worid  Health  Organization,  1992),  at  75-76.  See  AR  (VoL  43 
Ref.  175). 

"^  Benowitz  NL,  Cigarette  smoking  and  nicotine  addiction.  Medical  Clinics  of  North  America 
1992;76(2):415-437.  at  430.   See  AR  (VoL  535  Ref.  96,  voL  IILA). 
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McGinnis  JM,  Foege  WH,  Actual  causes  of  death  in  the  United  States,  Journal  of  the  American 


Medical  Associatiot}  1993;270(18):2207-2212.  See  AR  (VoL  2  Ref.  15-1).  * 

Hearing  on  Preventive  Health:  An  Ounce  of  Prevention  Saves  a  Pound  of  Cure,  Before  the  Special 
Committee  on  Aging,  U.S.  Senate,  103d  Cong.,  1st  Sess.  2  (May  6, 1993)  (statement  of  Roger  Herdman, 
Maria  Hewitt,  Mary  Laschober,  on  smoking-related  deaths  and  fmandal  costs:  Office  of  Technology 
Assessment  estimates  for  1 990).  See  AR  (VoL  1 70  Ref.  2024). 
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Thus,  the  average  tobacco  consuniCT — but  not  the  average  coffee  drinker — uses  tobacco 

despite  severe  health  risks,  a  clinical  sign  of  addiaion.'^' 

In  sumntiary,  widely  publicized  laboratory  studies  show  that  tobacco  use,  like  heroiii 

and  cocaine  use,  is  a  behavioral-jAarmacological  process  in  whfch  the  individual's 

continued  consumption  of  tobacco  is  controlled  by  a  psychoactive  and  reinforcing  drug 

that  exerts,  its  control  through  the  central  nervous  system.  Thus,  nicotine  is  similar  to 

other  addictive  drugs  in  every  relevant  aspect  Fot  this  reason,  every  scientific  auth(Hity 

that  has  reviewed  the  results  of  the  laboratory  evidence  has  concluded  Aat  nicotine  is 


addictive. 


IL 


Numerous 


Epidemiological  Data  Establish  That  Manv  Tobacco  Users  Are  Addicted. 
well-publicized  studies  and  health  surveys  have  documented  the  characteristics 


of  niaxind  dependence  among  tobacco  users.  In  the  United  States,  clinical  criteria  to 
assess  addiction  come  firom  the  DSM-IV  published  by  the  American  Psychiatric 
Associatic 


ion. 


Several  large  studies  have  confirmed  that  most  cigarette  smokers  qualify  for  a 
diagnosis  ^f  nicotine  dependence.  As  described  in  depth  in  the  appendix  to  the 
Jurisdictioial  Analysis,  and  discussed  further  in  section  n.B.2^.,  betow,  as  many  as  92% 
of  smokers  are  addiaed  to  cigarettes.'^  Smokers  are  more  likely  to  become  addicted  than 


121 


Americaa  Psychiatric  AssociatiCM],  Diagnostic  and  Statistical  Manual  of  Mental  Disorders,  4di  ed. 


(Washingtoa  DC:  American  Psychiatric  Association,  1994),  at  181.  See  AR  (VoL  37  Ref.  8). 


122 


See  appendix  1  to  Jurisdictional  Analysis,  at  42-47.  See  AR  (VoL  1  A{q)radix  1). 


In  the  Jurisdictional  Analysis  (60  FR  41576),  FDA  refened  to  rates  of  depoidence  among  "frequent 
smokers"  as  being  in  the  range  of  75%  to  90%.  In  this  document,  FDA  does  not  use  "frequent"  but  rather 
describes  the  defmition  of  sm<^rs  used  in  each  study.  See  section  ILB.2.,  below. 


74 


Federal  Register  /Vol.  61.  No.  168  /  Wednesday.  August  28,  1996  /  Rules  and  Regulations    44731 


.  -  V  n.A.3. 

users  of  other  dependence-produdng  drugs,  including  cocaine,  alcohol,  marijuana, 
inhalants,  and  heroin.'^  Consistent  with  the  results  finom  these  large  studies,  which 
assessed  the  prevalence  of  nicotine  dependence  as  defmed  by  meting  three  or  more  of  the 
seven  criteria  for  addiction,  are  the  fmdings  of  other  studies  that  assessed  the  proportion 
of  tobacco  users  meeting  individual  criteria.  Of  the  seven  criteria  listed  in  section  IL  A.3.b., 
above,  DSM-IV  observes  that  six  are  readily  apparent  among  tobacco  users:  desire  to 
quit  or  unsuccessful  efforts  to  cut  down,  use  continued  despite  medical  problems,  a  great 
deal  of  time  spent  using,  use  of  substance  in  larger  amounts  and  longer  than  intended, 
withdrawal,  and  tolerance.'^  These  results  strongly  support  the  conclusion  that  addiction 
to  nicotine  is  widespread  among  smokers. 

Although  there  have  been  no  population-based  studies  using  criteria  from  the 
Diagnostic  and  Statistical  Manual  of  Mental  Disorders  (DSM)  to  assess  rates  of 
addiction  to  smokeless  tobacco,  substantial  evidence  demonstrates  that  a  high  proportion 
of  smokeless  tobacco  users  meet  individual  DSM  criteria  for  addiction.  This  evidence 
strongly  supports  the  conclusion  that  a  substantial  proportion  of  such  users  are  addiaed. 
In  1992,  the  Inspeaor  General  of  the  Department  of  Health  and  Human  Services 
^timated  that  approximately  75%  of  young  regular  users  of  smokeless  tobacco  are 

i 

1 

addicted.'"^ 


'  ^'  Anthony  JC,  Warner  LA,  Kessler  RQ  ConqMrative  epidemiology  of  dependence  on  tobacco,  ala^oL 
controlled  substances  and  inhalants:  basic  findings  from  the  Naticxial  Comorbidity  Survey,  Experimental 
and  Clinical  Psychopharmacology  1994;2:244-268.  See  AR  (VoL  37  Ref.  4). 

'"  American  Psychiatric  Association,  Diagnostic  and  Statistical  Manued  of  Menial  Disorders,  4th  ed. 
(Washington  DC:  American  Psychiatric  Association,  1994),  at  243.  See  AR  (VoL  37  Ref.  8). 

'  ^^  Department  of  Health  and  Human  Services,  Office  on  Smoking  and  Health,  Spit  Tobacco  and  Youth 
(Washington  DC:  GPO,  1992),  at  8.  See  AR  (Vol.  7  Ref.  76). 
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Dataldemonstrating  that  a  high  proportion  of  smokers  and  users  of  smokeless 
tobacco  msdL  individual  DSM  criteria  for  addiction  are  now  discussed. 

De5dfe  to  quit  or  unsuccessful  efforts  to  cut  down.  Each  year,  more  than  15 


Desitet 
lion  pecpe 


million  peorfle  in  the  United  States— ahnost  one-third  of  all  daily  smokers— try  to  quit 
smoking.  F^wer  than  3%  of  smokers  achieve  1  year  of  abstinence.^^ 

'Quitting  smokeless  tobacco  is  also  difficult  In  one  study,  only  23%  of  smokeless 
tobacco  uses  at  a  cessation  clinic  were  able  to  remain  abstinent  for  6  months;  the  study 
concluded  that  using  smokeless  tobacco  may  be  more  addicting  than  cigarette  smoking. 

The  Centers  for  Disease  Control  and  Prevention  (CDC)  found  that  the  greater  the 

I 

level  of  use  of  the  tobacco  product,  the  more  likely  young  people  were  to  report  that  "it's 

.  I 

roQly  hard  to  quit"  This  increase  in  difficulty  quitting  as  the  amount  of  tobacco  consumed 

increases  deinonstrates  a  dose-response  relationship,  one  of  the  characteristic  features  of 

pharmacolo^cal  effects.  This  dose-response  relationship  holds  true  for  both  cigarettes 

and  smokeless  tobacco  used  by  10-  to  22-year-olds.  For  example,  74%  of  young  people 


who  used 
compared 


sipokeless  tobacco  every  day  reported  that  it  was  very  difficult  to  quit, 
only  11%  who  used  smokeless  tobacco  1  to  14  days  a  irionth. 


td 


'"  Centers  fo^  Disease  Omool  and  PreventiOT,  SiiK^dng  cessation  during  previous  year  amcmg  adults — 
United  States,  1990  and  1991.  Morbidity  and  Mortality  Weekly  Report  1993;42(26): 504-507.  See  AR 
(Vol.  66Ref.  2). 

'"  Glover  ED ,  Glover  PN,  Smokeless  tobacco  cessation  and  nicotine  leducticMi  therapy,  in  Smokeless 
Tobacco  or  fLalth.  an  International  Perspective,  Smcddng  and  Tobacco  Control,  NIDA  Research 
Monograph  2  NIH  PubUcation  No.  93-3461  (Rockville  MD:  Government  Printmg  Office,  1993),  at  291- 
295.  See  AR  [ VoL  7  Ref.  79- 1 ). 

""  Colters  for  Disease  Control  and  Prevention,  Reasons  for  tobacco  use  and  symptoms  of  nicotine 
withdrawal  afiong  adolescents  and  young  adult  tobacco  users — United  States,  1993,  Morbidity  and 
Mortality  Weekly  Report  1994;43(41):  745-750.  See  AR  (VoL  7  Ref.  86). 
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Additional  studies  on  the  common  desire  to  quit  and  the  failure  of  the  vast  majority 

of  attempts  can  be  found  in  appendix  1  to  Jurisdictional  Analysis.'^ 

Use  continued  despite  medical  problems.  As  many  as  90%  of  smokers  know  that 
tobacco  products  are  harmful  to  their  own  health,  65%  of  current  smokers  believe  that 
smoking  "has  already  affected"  their  health,  and  77%  of  smokers  believe  that  they  could 
"avoid  or  decrease  serious  health  problems  finom  smoking"  if  they  quit.''^  Yet  they  keep 
smoking. 

Consumers  of  smokeless  tobacco  also  recognize  the  health  risks  of  their  tobacco 
use,  but  do  not  stop.  In  one  study,  96%  of  young  men  who  regularly  used  smokeless 
tobacco  agreed  that  chewing  tobacco  and  snuff  can  cause  cancer.' ''  Another  study  of 
users  age  17  and  over  revealed  that  77.4%  believe  that  smokeless  tobacco  is  a  health 
hazard.'^^ 

People  even  continue  tobacco  use  in  the  face  of  life-threatening,  tobacco-related 
illnesses.  For  example,  studies  have  shown  that  about  half  of  smokers  who  have  had 


'"  See  lyjpendix  1  to  Jurisdicti(MUil  Analysis,  at  52-55.  See  AR  (Vol.  I  Ai^)aKiix  1). 

Galltq)  GH,  Smoking  Prevalence.  Beliefs,  and  Activities  by  Gender  and  Other  Demographic  Indicators 
(Princetcm  NJ:  Gallup  OrganizatiOD.  1993).  See  AR  (VoL  38  Ref.  43a). 

Department  of  Health  and  Human  Services,  Office  on  Smoking  and  Health,  Preventing  Tobacco  Use 
Among  Young  People:  A  Report  of  the  Surgeon  General  (Washington  DC:  Govenunem  Printing  (Mice, 
1994),  at  101.  See  AR  (VoL  133  Ref.  1596). 

'^^  Novotoy  TE,  Pierce  JP,  Fiore  MC,  et  al..  Smokeless  tobacco  use  in  the  United  States:  the  adult  use  of 
tobacco  surveys,  Monographs/National  Cancer  Institute  1989;8:25-28.  See  AR  (VoL  41  Ref  109). 
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surgery  for  ung  cancer  resume  smoking*^'  and  that  almost  40%  of  smokers  who  have  had 

their  larynx  » removed  try  smoking  again.*^ 

Adcitional  data  on  the  use  of  tobacco  products  despite  the  health  problems  they 
have  caused  are  presented  in  appendix  1  to  the  Jurisdictional  Analysis.* 

Great  deal  nf  time  spent  using.  Studies  have  demonstrated  that  tobacco  users 
consume  tooacco  regularly  and  compulsively.  For  example,  90%  of  smokers  consume  five 
or  more  cigarettes  every  day.'^  Over  two-thirds  of  smokers  who  consume  five  cigarettes 

a  day  smokp  their  first  cigarette  within  the  first  half-hour  after  awakening;'^^  according  to 

I 

many  expeijts,  this  need  is  a  key  symptom  indicating  a  very  significant  level  of 
dependence . 


138 


Am  )ng  users  of  chewing  tobacco  arid  moist  snuff  over  18,  half  use  the  products 
every  day, ;  ind  the  proportion  of  daily  users  rises  with  age/^  The  Inspector  General  of 


133. 


Davison  C ,  Duffy  M,  SnK^cmg  habits  of  long  term  survivors  of  surgery  for  lung  cancer.  Thorax 


1982;37:331 


333.  5««AR(VoL6Ref.58). 


"*  West  R,  rtmbury  S,  Smoking  habits  after  laryngectomy,  British  Medical  Journal  1985;291:514-515. 
5«eAR(VoL|6Ref.  59). 

'"  See  appen{dix  1  to  Jurisdictional  Analysis,  at  56-58.  See  AR  (Vol.  1  Appendix  1). 

*^  Benowitz  rIL,  Cigarette  smoking  and  nicotine  addiction.  Medical  Clinics  of  North  America 
1992;76(2):4l5-437.  See  AR  (VoL  535  Rcf.  96,  voL  OLA). 

Henningfield  JE,  Cohen  C  Sladc  JD,  Is  nicotine  more  addictive  dian  cocaine?  British  Journal  of 
Addiction  1991;86:565-569.  See  AR  (VoL  277  Ref.  3904). 

'"  Giovino  (^A  Zhu  BP,  Tomar  S,  et  al..  Epidemiology  of  Tobacco  Use  and  Syrhptoms  of  Nicotine 
Addiction  in  ^he  United  States:  A  Compilation  of  Data  from  Large  National  Surveys,  presentation  of  tihe 
Centers  for  Disease  Control  and  Prevention  to  the  FDA's  Drug  Abuse  Advisory  Committee  (Aug.  2, 
1994),  slide  19  (fix)m  National  Health  Interview  Survey  1987).  See  AR  (VoL  459  Ref.  7820). 


•^"American 


Psychiatric  Association,  Diagnostic  and  Statistical  Manual  of  Mental  Disorders,  4th  ed. 


(Washington  DC:  American  Psychiatric  AssociaUOT,  1994),  245.  See  AR  (VoL  37  Ref.  8). 

'  ^  Departmeiit  of  Health  and  Human  Services,  National  Center  for  Health  Statistics,  Vital  and  Health 
Statistics:  Stfioking  and  Other  Tobacco  Use:  United  States,  1987,  Series  10:  Data  from  die  National 
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the  U.S.  Department  of  Health  and  Human  Services  reported  that  "our  1986  and  1992 

users  typically  held  their  dip  or  chaw  25  to  30  minutes,  with  most  keeping  it  in  over  30 

minutes,  and  often  up  to  one  hour."'^ 

Use  of  substance  in  larger  amounts  or  longer  than  intended.  Few  beginning 
smokers  plan  to  become  daily  smokers.  Yet  90%  of  cunent  smokers  consume  at  least  five 
cigarettes  a  day.^'*'  Smokers  also  smoke  for  longer  periods  than  they  intend.  Among  high 
school  seniors  from  the  Monitoring  the  Future  Project  (1976-86),  ahnost  half  of  the  daily 
smokers  reported  that  they  would  either  probably  or  definitely  not  be  smoking  5  years 
after  graduation.  '*^  In  a  follow-up  study  conducted  5  to  6  years  after  graduation,  more 
than  two-thirds  were  smoking  as  frequently  or  more  frequently  than  they  had  in  high 
school  (26%  were  smoking  at  the  same  level,  and  40%  were  smoking  more).**' 

Other  evidence  that  users  of  cigarettes  and  smokeless  tobacco  consume  more  than 
they  intend  comes  from  surveys  demonstrating  that  many  people  try  to  quit  but  fail.  For 


Heallh  Survey,  No.  169,  Sep.  1989.  DHHS  PubUcation  No.  (PHS)  89-1597  (Washington  DC: 
Govemment  Printing  Office,  1989),  at  24, 26.  See  AR  (Vol  711  Ref.  9). 


***  Department  of  Healdi  and  Human  Services,  Office  oa  Smoking  and  Healdi,  Sjnt  Tobacco  and  Youth 
(Washingtcm  DC:  Govemment  Printing  Office,  1992),  at  7.  See  AR  (VoL  7  Ref.  76). 

'*'  Benowitz  NL,  Cigarette  smoking  and  nicotine  addiction.  Medical  Clinics  of  North  America 
1992;76(2):415-437.  See  AR  (VoL  535  Ref  96,  vol.  III.A). 

Homingfield  JE,  Cohen  Q  Slade  JD,  Is  nicotine  more  addictive  than  cocaine?  British  Journal  of 
Addiction  1991;86:565-569.  See  AR  (VoL  277  Ref  3904). 

'*^  EldCTs  MJ,  Perry  CL,  Eriksen  MP,  et  al..  The  report  of  the  Surgeon  Gaieral:  preventing  tobacco  use 
among  young  people,  American  Journal  of  Public  Heallh  1994;84(4):543-547,  at  544.  See  AR  (VoL  38 
Ref  39). 
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example,  t^jo  of  every  five  adult  users  of  smokeless  tobacco  have  tried  to  quit 
Additional  studies  are  discussed  in  detail  in  appendix  1  to  the  Jurisdictional  Analysis.'*' 

Withdrawal.  In  addition  to  experimental  evidence  of  withdrawal  from  nicotine 
described  in  section  n.  A.3.C.L,  above,  persuasive  data  from  epidemiological  studies  also 
demonstrate  that  the  vast  majority  of  consumers  who  abstain  from  tobacco  products 
experience  jvithdrawal  symptoms.'^ 

Studies  show  that  the  symptoms  of  irritability,  nervousness,  restlessness,  and 


increased  appetite  each  affea  over  half  of  abstinent  smokers;  indeed,  about  half  of 

! 

abstinent  stnokers  qualify  fw  a  formal  diagnosis  of  Nicotine  Withdrawal  Syndrome  under 
the  Diagnoi  tic  and  Statistical  Manual  of  Mental  Disorders,  3d  ed.,  revised  (DSM-III- 
R).'*^  Withbrawal  symptoms  show  a  dose-response  relationship;  heavier  smokers  are 


more  likely  |lhan  light  smokers  to  experience  the  symptoms  of  difficulty  concentrating, 
hunger,  irritjability,  restlessness,  and  sadness  when  they  try  to  quit.'^  A  similar  dose- 
response  relationship  between  the  likelihood  of  withdrawal  symptoms  and  the  level  of 


^**  Novotny  IE,  Pierce  JP,  ^lore  MC  et  al..  Smokeless  tobacco  use  in  the  United  States:  die  adult  use  of 
tobacco  surveys,  Monographs/National  Cancer  Institute  1989;8:2S-28.  See  AR  Q/oL  41  R^  109). 

'^  See  appendix  1  to  Jurisdictional  Analysis,  at  48-55.  See  AR  (Vol.  1  Appendix  1). 

'^  See  appendix  1  to  Jurisdictional  Analysis,  at  58-61.  See  AR  (Vol.  1  Appendix  1). 

'*'  Bteslau  N,'  Kilbey  MM,  Andreski  MA,  Nicotine  withdrawal  symptoms  and  psychiatric  disorders: 
findings  fironi  an  epidemiologic  study  of  young  adults,  American  Journal  of  Psychiatry  1992;149(4):464- 
469.  See  AR  (VoL  37  Ref.  18). 

'**  Giovino  GJA  Zhu  BP,  Tomar  S,  et  al..  Epidemiology  of  Tobacco  Use  and  Symptoms  of  Nicotine 
Addiction  in  me  United  States:  A  Compilation  of  Data  from  Large  National  Surveys,  presentation  of  die 
Centers  for  Disease  Conax>l  and  Preventi(Mi  to  d»  FDA's  Drug  Abuse  Advismy  Committee  (Aug.  2, 
1994),  slides  fe7-32.  See  AR  (VoL  459  Ref.  7820). 
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nicotine  intake  was  found  among  British  schoolgirls'*'  and  other  populations  studied.'* 
Most  people  who  quit  smoking  relapse  within  1  week,'"  when  withdrawal  symptoms  are 
at  or  near  their  peak. '  ^^ 

Smokeless  tobacco  users  typically  experience  withdrawal  symptoms  similar  to 
those  reported  by  smokers.  In  a  study  of  young  smokeless  tobacco  users,  over  90%  of 
daily  users  reported  at  least  one  symptom  of  nicotine  withdrawal  when  trying  to 
discontinue  use.  Restlessness  and  irritability  were  reported  by  half  of  daily  users  during 


abstinence. 


153 


Tolerance.  In  addition  to  laboratory  measures  of  tolerance  to  nicotine  described  in 
section  n.A,3.c.i.,  above,  epidemiological  studies  show  that  users  of  tobacco  products 
require  increasing  amounts  to  maintain  the  same  effects.  The  1991  and  1992  National 
Household  Survey  on  Drug  Abuse  found  that  12%  of  smokers  25  years  or  older  and  20% 
of  smokers  12  to  24  years  of  age  who  smoke  16  to  25  cigarettes  per  day  report  feeling  the 
need  for  an  increased  number  of  cigarettes  over  time  to  obtain  the  desired  effects."* 


'*'  McNeill  AD,  West  RJ,  Jarvis  M,  et  al..  Cigarette  withdrawal  symptoms  in  adolescent  smokers, 
Psychophannacology  1986;90(4):533-536.  See  AR  (VoL  95  Ref.  683). 


ISO 


Surge(xi  General's  Report,  1988,  at  206-207.  See  AR  (VoL  129  Ref.  1592). 


'''  Hughes  JR,  Gulliver  SB,  Fenwick  JW,  et  ai,  Smcridng  cessation  among  self -quitters.  Health 
Psychology  1992;!  1:331-334.  See  AR  (VoL  348  Ref.  5512). 

'^^  Hughes  JR,  Gust  SW,  Skoog  K,  et  al.,  Syn^oms  of  tobacco  withdrawal:  a  implication  and  extension. 
Archives  of  General  Psychiatry  1991 :48:52-59.  See  AR  (VoL  1 29  Ref.  1404). 

'  ^^  Coiteis  for  Disease  Control  and  Prevention,  Reasons  for  tobacco  use  and  syn^Moms  of  nicotine 
withdrawal  among  adolescents  and  young  adult  tobacco  usen — ^United  States,  1993,  Morbidity  and 
Mortality  Weekly  Report  1994;43(41  ):745-750.  See  AR  (VoL  7  Ref.  86). 

'**  Giovino  GA,  Zhu  BP,  Tomar  S,  et  al..  Epidemiology  of  Tobacco  Use  and  Symptoms  of  Nicotine 
Addiction  in  the  United  States:  A  Compilation  of  Data  from  Large  National  Surveys,  presentation  of  the 
Centers  for  Disease  Control  and  Preventi(Hi  to  the  FDA's  Drug  Abuse  Adviswy  (Tommittee  (Aug.  2, 
1994),  slide  24.  5«£  AR  (VoL  459  Ref.  7820). 
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Among  those  who  have  tried  an  addictive  substance  at  least  once,  people  who  have  tried 


lose 


cigarettes  ari  more  likely  to  report  the  need  for  larger  doses  to  get  the  same  effect  than 


L 


people  who  have  tried  cocaine,  marijuana,  and  alcohol 


iss 


Mostj  consumers  of  tobacco  products  escalate  their  doses  over  time.  Whereas  few 
cigarette  smpkers  initially  plan  to  be  regular  daily  users,  approximately  90%  of  them 
consume  mote  than  five  cigarettes  every  day.'** 

Smokeless  tobacco  users  also  increase  their  dose  of  nicotine.  One  study  showed  a 
positive  relationship  among  the  number  of  years  of  smokeless  tobacco  use,  the  number  of 
minutes  per  day  of  reported  use,  and  urinary  nicotine  and  cotinine  levels. '     (Cotinine  is  a 
major  metabolite  of  nicotine  and  an  indicator  of  nicotine  absorption.)  Other  studies  on 
dose  escalation  of  tobacco  products  can  be  found  in  appeiriix  1  to  the  Jurisdictional 


Analysis 


158 


The  ( ipidemiological  data  demonstrate  that  a  large  proportion  of  tobacco  users  are 
dependent  oi  i  nicotine  and  that  overwhelming  numbers  of  users  show  signs  of  addiction. 
These  data  complement  laboratory  evidence  proving  that  nicotine  is  an  addictive  substance 
and  have  ledl  to  the  nearly  universal  scientific  recognition  of  nicotine  as  a  drug  whose 


' "  Henningfieid  JE,  Clayton  R,  Pdlin  W,  Involvement  of  tobacco  in  alcoholism  and  illicit  drag  use, 
British  Journal  of  Addiction  1990;85:279-292.  See  AR  (VoL  39  Ref.  66). 

'^  Benowitz  HL,  Cigarette  smoking  and  nicotine  addicticxi.  Medical  Clinics  of  North  America 
1992;76(2):41H37.   See  AR  (VoL  535  Ref.  96,  voL  IILA). 

Henningfieid  iE,  Cohen  C,  Slade  JD,  Is  nicotine  mote  addictive  than  cocaine?  British  Journal  of 
Addiction  1991:86:565-569.  See  AR  (VoL  277  Ref.  3904). 

'"  World  Health  Organization,  Smokeless  Tobacco  Control:  Report  of  a  WHO  Study  Group,  WHO 
Technical  Report  Series  No.  773  (Gtaeva:  WHO,  1988X  36.  .5«*  AR  (VoL  7  Ref.  83). 

'^  See  appenobc  1  to  Jurisdictional  Analysis,  at  48-51.  See  AR  (VoL  1  ^>pendix  1). 


82 


Federal  Register  /  Vol.  61,  No.  168  /  Wednesday.  August  28.  1996  /  Rules  and  Regulations    44739 


U.A.4. 
pharaiacological  effects  compel  continued  use.  These  widely  disseminated  public  findings 

establish  that  a  reasonable  person  in  the  position  of  a  tobacco  manufacturer  would  foresee 
that  tobacco  products  would  be  consumed  to  satisfy  an  addiction  to  nicotine.'^ 

4.        It  Is  Foreseeable  That  Consumers  Will  Use  Cigarettes  and  Smokeless 
Tobacco  for  Other  Phannacological  Purposes 

In  addition  to  its  foreseeable  addictive  effects,  nicotine  produces  a  range  of  other 
well-known  and  foreseeable  significant  pharmacological  effects  of  importance  to  tobacco 
users.  Evidence  demonstrating  that  consumers  actually  use  tobacco  (Hoducts  for  these 
effects  is  discussed  in  section  ILB.2.,  below. 

Central  Nervous  System  Effects:  Sedation.  Stimulation.  Mood,  and  Cognition. 
Nicotine  significantly  alters  the  structure  and  fiinction  of  the  brain.  At  the  molecular  level, 
nicotine  acts  by  stimulating  receptors  on  the  surfaces  of  brain  cells  intended  for  natural 
neurotransmitters  such  as  acetylcholine  and  by  stimulating  the  release  of  other  key 
substances  such  as  dopamine.'**  Nicotine  also  changes  the  brain's  molecular  structure. 
Extensive  animal  research  by  both  the  tobacco  industry  and  other  researchers  shows  that 


nicotine  exposure,  ranging  from  a  few  days  to  a  few  weeks,  within  the  range  of  doses 
equivalent  to  those  received  finom  smoking  cigarettes,  increases  the  number  and  changes 
the  functional  activity  of  nicotine  recq)tors  in  the  brain.'*'  In  one  study,  doses  of  nicotine 


FDA  notes  that  at  least  one  major  tobacco  con^Mny  appears  to  agree  that  infonnatioo  about  tbe 
"addicting"  properties  of  cigarettes  is  so  widely  dissoninated  that  it  must  be  onsidered  foreseeable.  In 
a  lawsuit  brou^t  against  RJR  by  a  smcrfcer,  RJR  argued  that  die  "alleged  habitutating  or  'addictmg*" 
qualities  of  cigarette  smcridng  are  so  well  known  that  smokers  must  be  held  to  have  foreseen  them. 
S«*  secticm  II.C.2.b.iv.,  below.         * 


160 


161 


See  the  discussicHi  of  dopamine  in  the  mesolind)ic  system,  secticm  II.A.3x.i.,  above. 


Maris  MJ,  Buicb  JB,  Collins  AC  Effects  of  chronic  nicotine  infusi(xi  on  tolerance  development  and 
nicotine  receptots.  Journal  of  Pharmacology  and  Experimental  Therapeutics  1983;226:817-825.  See  AR 
(Vol.  41  Ref  103).       .  • 
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equivalent  to  those  received  by  a  fetus  of  a  smoking  mother  increase  the 
number  of  nicotine  receptors  in  the  brains  of  newborn  rats.'"  Consistent  with  animal  data, 
cigarette  smokers  show  clear  evidence  of  increased  numbers  of  cerebral  nicotine  receptors 


ttesmc 


163 


as  a  consequence  of  their  smoking. 

Th<  i  result  of  these  molecular  actions  is  that  nicotine  clinically  affects  arousal, 
attention,  mood,  and,  under  certain  conditions,  cognition.  Impending  on  the  dose  and  the 
circumstances,  nicotine  delivered  by  cigarette  smoking  can  have  an  arousal-increasing  or 
arousal-reaucing  effect'^  This  is  another  respect  in  which  nicotine  is  similar  to  such 
other  addiikive  drugs  as  opiates,  which  can  have  both  stimulating  and  sedating  effects. 

Nicotine's  effects  on  mood  and  arousal  have  been  confirmed  using 
electroenc^phalographic  (EEC)  analysis,  a  measurement  of  electrical  activity  in  the 
brain.'^  When  smokers  are  placed  in  a  stressful  situation,  smoking  can  have  a  depressant 


Surgeon  Gcieral's  Repwt,  1988,  at  53-54.  See  AR  (VoL  129  Rcf.  1592). 

Depanment  of  Health  and  Human  Services,  Office  (Hi  Smoking  and  Health,  Preventing  Tobacco  Use 
Among  Your^  People:  AReport  of  the  Surgeon  General  (WashingWa  DC:  GPO,  1994),  at  32-33.  See 
AR(Vol.  13^  Ref.  15%). 

'^^  Slotkin  TJA,  Orband-Miller  L,  Queen  KL,  Developm^it  of  (^H)mcotine  binding  sites  in  Ixain  regicMis 
of  rats  e;q)0^  to  nicotine  prenatally  via  maternal  injections  ot  infusi<Mis,  Journal  of  Pharmacology  and 
Experimental  Therapeutics  1987;242:232-237.  See  AR  (VoL  140  Rcf.  1656). 

*^^  Benwell  MEM,  Balfour  DJK,  Anders<xi  JM,  Evidence  that  tobacco  snxrfdng  increases  die  density  of 
(-)-['H]nicotine  binding  sites  in  human  brain.  Journal  ofN^rochemistry  1988;50:1243-1247.  See  AR 
(Vol.  136  R^f.  1570). 
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Norton  R;  Brown  K,  Howard  R,  Smoking,  nicotine  dose  aid  the  lateralisation  of  electr(y»rtical 


activity,  Psylchopharmacology  1992;108:473-479.  See  AR  (\oL  3  Ref.  22). 


16S 


Pritcbaid 
dimensional 


WS,  Gilbert  DO,  Duke  DW,  Flexible  effec^n  quantified  cigarette-smoke  delivery  on  EEC 
complexity,  Psychopharmacology  1 993;  1 1^95-102.  See  AR  (VoL  3  Ref.  23-1). 


Pritchard  W5,  Elecnoencephalographic  effects  of  cigarette  smcddng,  Psychopharmacology  1991;104:485- 
490.  See  A  I  (VoL  105  Ref  %5). 
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effect  on  the  EEG  profile.      When  smokers  are  placed  in  conditions  of  low  arousal 
induced  by  mild  sensory  isolation,  cigarette  smoking  can  have  a  stimulant  effect.'^'  In 
other  words,  smoking  can  have  a  relaxing  effect  in  stressful  situations  and  a  stimulating 
effect  in  otherwise  nonstimulating  circumstances. 

The  tobacco  industry  correctly  observes  that  many  substances  affea  the  EEG.  But 
what  is  significant  is  not  that  nicotine  affects  the  EEG,  but  how  nicotine  does  so. 
Nicotine's  impact  on  the  EEG:  (1)  is  reproducible,  (2)  is  clinically  significant,  (3) 
corresponds  to  other  physiological  and  psychological  changes  of  smoking,  and  (4)  is 
similar  to  certain  EEG  changes  associated  with  other  addictive  drugs  such  as 
benzodiazepines.'**  Altered  electrical  activity  of  the  brain  as  demonstrated  by  EEG  is 
convincing  evidence  of  nicotine's  significant  pharmacological  effects  on  the  structure  and 
function  of  the  body. 

Smokers  perform  better  on  some  cognitive  tests  than  do  deprived  smokers,  but 
nicotine  does  not  improve  general  learning  or  make  smokers  generally  perform  better  than 
nonsmokers.'*'  One  leading  researcher  noted  that,  after  a  few  hours  of  abstinence, 
"[P]eople  are  reporting  they  can't  concentrate  as  well,  they  can't  get  the  tasks  done  as 


Goiding  JF,  Effects  of  cigarette  smoking  cm  restiag  EEG,  visual  ev(A£d  potentials  and  i^KXic  driving. 
Pharmacology.  Biochemistry  and  Behavior  1988;29:23-32.  See  AR  (VoL  3  Ref.  23-3). 

Pritduud  WS,  ElectroenceidialogTai^c  effects  of  cigarette  smoking,  Psychopharmacology 
1991;104:485-490.  5etf  AR  (VoL  105  Ref.  965). 

Goiding  J,  Mangan  GL,  Arousing  and  de-arousing  effects  of  cigarette  snK^dng  under  conditicms  of 
stress  and  mild  saisory  isolaticm,  Psychophysiology  1982;19(4):449-456.  See  AR  (VoL  48  Ref.  101). 

Pritdiard  WS,  Electrooicephalogniphic  effects  of  cigarette  snxddng,  Psychopharmacology 
1991;104:485-490,  at  485, 488.  See  AR  (VoL  105  Ref.  965). 
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Surgeon  General's  Report,  1988,  at  441.  See  AR  (VoL  129  Ref.  1592). 
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well,  and  )ur  objective  performance  batteries  confirm  that.  They're  right ...  it's  not  just  a 

psycholog  ical  effect.  They  really  aren't  functioning  as  welL"''° 

E\  idence  on  nicotine' s  effects  on  mood  and  cognition  is  strongly  supported  by  the 

work  of  u.  ibacco  industry  researchers,  who  concur  that  people  use  tobacco  for  the 

psychoactive  effects  of  nicotine.  These  researchers  contend  that  nicotine  delivered  by 

tobacco  p  xxiuces  psychoactive  effects  comparable  to  the  effects  of  prescription 

tranquilizers.  For  example,  a  researcher  for  the  R.J.  Reynolds  Tobacco  Company  (RJR), 

W.  S.  Pritphaid,  reported  that  smoking  cigarettes  could  produce  "an  EEG  effect  that  in 

the  benzodiazepine  literature  is  associated  with  anxiety  relief,"  leading  him  to  conclude 

that  "an  important  smoking  motive  for  deep  inhaling  smokers  might  be  anxiety  reduction" 

and  that  his  results  were  consistent  with  the  theory  that  smoking  provides  beneficial 

psycholo^cal  effects  ("psychological  tools"  or  "resources").'^' 

a  significant  extension  of  this  work,  Robinson  et  oL  concluded  that  "the 

effects  of  smoking  on  cognitive  performance  are  a  function  of  nicotine  absorbed 


In 
beneficial 


from  cigarette  smoke  upon  inhalation."  These  RJR  researchers  performed  their  study 
because  U^y  thought  that,  although  earlier  woiic  with  various  nicotine  preparations  was 
consistent  with  the  hypothesis  that  people  smoked  for  "psychopharmacological  effects," 


'^  Heaningfield  J,  Transcript  to  the  FDA  Drug  Abuse  Advisory  Committee,  Meeting  27,  "Issues 
Concerning  Nicotine-Qxitaining  Cigarettes  and  Other  Tobacco  Products"  (Aug.  2, 1994),  at  309. 
5*e  AR  (ViL  255  Ref.  3445). 


^^1 


'"  Pritcfaard  WS,  Electrooicephalographic  effects  of  cigarette  smoking,  Psychopharmacology 
1991;104:4B5-490,  at  485, 488.  See  AR  (VoL  105  Ref  965). 

'^  Robinsc^  JH,  Pritcfaard  WS,  Davis  RA,  Psychopharmacological  effects  of  smoking  a  cigarette  widi 
typical  "tar '  and  carbon  monoxide  yields  but  minimal  nicotine,  Psychopharmacology  1992;108:466-472. 
S«eAR(V()L59Ref  236). 
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the  role  of  nicotine  in  cigarettes  was  inconclusive.  They  therefore  compared  standard 

nicotine-delivering  cigarettes  to  cigarettes  that  were  similar  in  all  other  relevant 
characteristics  (e.g.,  similar  gases,  tar,  etc.)  but  that  provided  only  "trace"  or  "minimal" 
levels  of  nicotine.  The  regular  cigarettes  provided  psychopharmacological  effects,  while 
the  minimal  nicotine  cigarettes  did  not. 

One  of  the  leading  tobacco  industry-funded  proponents  of  the  contention  that 
nicotine  is  not  addictive,  D.  M.  Warburton,  is  also  one  of  the  leading  proponents  of  the 
view  that  people  smoke  because  of  the  pharmacological  actions  of  nicotine  in  the  brain, 
rather  than  in  the  mouth. '^'  Warburton  argues  that  nicotine  is  a  "therapeutic  agent"  that  is 
self-administered  by  smokers  to  "control  their  bodily  state"""*  and  that  "the  rapid 
absorption  and  rapid  metabolism  make  this  substance  suitable  for  hour-by-hour  self- 
medication  because  of  the  personal  control  [over  dosage  needs]  that  can  be  exercised.  In 
this  respect  nicotine  is  superior  to  other  compounds  for  medication."'"  Thus,  the 
conclusions  of  tobacco  industry-funded  researchers  support  FDA's  finding  that  a 
reasonable  manufacturer  would  foresee  that  nicotine  in  tobacco  products  produces 
significant  pharmacological  effects  important  to  users. 

Other  Effects:  Weight  Regulation.  Nicotine  also  plays  a  role  in  weight  regulation. 

The  1988  Surgeon  General's  Report  summarized  the  available  data: 

In  summary,  there  is  substantial  evidence  of  an  inverse  relationship 
between  cigarette  smoking  and  bpdy  weight.  Of  71  smdies 
reported  since  1970, 62  (87%)  collectively  indicate  that  smokers 


173 


Warburton  DM,  Nicotine:  an  addictive  substance  or  a  tberapeutic  agent.  Progress  in  Drug  Research 
198933:9-41.  See  AR  (VoL  140  Ref.  1657). 
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weigp  less  than  nonsmokers  and  that  people  who  quit  smoking  gain 
weight ...  ^ 

1   Animal  studies  indicate  that  nicotine  administration  results 
ight  loss  or  decreased  weight  gains  and  that  cessation  of 
nicofine  results  in  body  weight  gains  greater  than  those  of  controls 
[animals  that  did  not  receive  nicotine]. . . . 

I    Recent  research  on  nicotine  polacrilex  gum  with  humans 
comjborates  the  role  of  nicotine  in  body  weight  effects.''* 

Numerous  studies  show  that  many  tobacco  consumers  use  tobacco  to  control  their 
weight  Fbr|  example,  in  two  surveys,  between  one-thiid  and  one-half  of  young  people 
reported  that  controlling  weight  was  one  of  their  reasons  for  smoking.'^' 

An  e  rtensive  discussion  of  the  physiological  and  central  nervous  system  effects  of 
nicotine  is  a  liable  in  the  1988  Surgeon  General's  Report.'^ 

Thus ,  aside  from  addiction,  there  are  other  foreseeable  pharmacological  effects  of 


mcotme  use 


that  are  important  to  users;  that  these  effects  are  actual  reasons  for 


consumption  is  discussed  in  section  II.B.3.,  below. 


)]iisai 


5.        Cigarettes  and  Smokeless  Tobacco  Deliver  Pharmacologically  Active 
Doses  of  Nicotine 

Ciin  sntly  maiiceted  cigarettes  and  smc^less  tobacco  deliver  sufficient  doses  of 

nicotine  to  <^use  addiction  and  lead  to  other  significant  phaimacological  effects  that  cause 

continued  u$e  of  the  products.  This  robust  conclusion  is  supported  by  published  reseaidi 


presented  in 


section  n.A.,  above,  and  thus  is  foreseeable  to  a  reasonable  tobacco 


manufactun  r.  For  example,  laboratory  studies  using  commercial  cigarettes  demonstrate 
that  the  products  contain  phannacologically  active  levels  of  nicotine;  epidemiological  data 


ITSi 


Surgeon  G  meral's  Report,  1988,  at  431-432.  See  AR  (VoL  129  Ref.  1592). 


1 

"'W.at438-i40. 
'"W.  at  381- 58. 
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show  that  aaual  tobacco  consumers  do  become  addicted.  Four  additional  types  of 

evidence  conclusively  demonstrate  that  tobacco  products  deliver  sufficient  doses  of 
nicotine:  ( 1 )  measurements  of  blood  nicotine  levels  after  consumption  of  tobacco 
products;  (2)  laboratory  studies  using  doses  of  nicotine  that  are  equivalent  to  those 
imparted  by  tobacco  use;  (3)  studies  demonstrating  that  nicotine  levels  control  tobacco 
consumption  behavior  (known  as  "compensation");  and  (4)  studies  of  nicotine 
replacement  therapy. 

Measurement  of  Blood  Nicotine  Levels.  Evidence  demonstrates  that  tobacco 
users  receive  pharmacological  doses  of  nicotine  when  they  consume  cigarettes  and 
smokeless  tobacco.  A  currently  marketed  cigarette  typically  delivers  about  1  mg  of 
nicotine  to  the  bloodstream  of  a  smoker/ ^^  with  individual  intake  ranging  ftom  0.3  to  3.2 
mg  of  nicotine  per  cigarette.'*"  Studies  have  also  revealed  that,  with  regular  use 
throughout  the  day,  the  levels  of  nicotine  in  the  blood  of  smokeless  tobacco  users  are 
similar  to  those  observed  in  cigarette  smokers.  Data  demonstrating  that  these  products 
deliver  substantial,  pharmacologically  active  doses  of  nicotine  are  summarized  in  the 
Jurisdictional  Analysis.  5ee  60  FR  41571-41575. 

Laboratory  Studies.  Long  before  evidence  emerged  that  nicotine  is  addictive, 
studies  demonstrated  that  the  quantitative  and  even  qualitative  nature  of  the  effects  of 


179 


Benowitz  NL,  Henningfield  JE,  Establishing  a  nicotine  threshold  for  addiction.  New  England  Journal 


o/Af«Acin«  1994;331:123-125.  See  ASL{Vol  12Ref..l30). 

Gori  GB,  Lynch  CJ,  Analytical  cigarette  yields  as  predictors  of  smoke  bioavailability.  Regulatory 
Toxicology  and  Pharmacology  1985;5:3 14-326.  See  AR  (Vol  12  Ref.  142). 


180 


Benowitz  NL,  Henningfield  JE,  Establishing  a  nicotine  threshold  for  addiction.  New  England  Journal 


of  Medicine  1994;331:123-125.  SeeAR(Wol  12  Ref.  130) 
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nicotine  were  dependent  on  the  dose.*"  In  the  1980* s,  particularly  important  discoveries 

provided  indisputable  proof  that  the  nicotine  doSie  levels  produced  by  cigarette  smoking 
affect  the  sthicture  and  function  of  the  body,  and  that  many  of  these  effects  arc  similar  to 
those  of  prolotypic  addictive  drugs.  For  example,  nicotine,  administered  in  doses 
considered  biologically  equivalent  to  those  from  tobacco  use,  was  found  to  affect  the 
brain's  use  of  energy  (cerebral  glucose  utilization).'*^  Additionally,  nicotine  exposure  at 
doses  equivalent  to  those  from  tobacco  use  altered  the  brain  so  that  excess  nicotine 
receptors  appeared  on  the  surfaces  of  brain  cells;  this  structural  change  was  associated 
with  altered  responsiveness  to  nicotine. 

In  afldition,  nicotine  administered  to  animals  in  doses  and  at  intervals  comparable 
to  those  humans  obtain  from  smoking  produces  one  of  the  hallmaik  effects  of  addictive    . 
drugs:  brain-mediated  reinforcement  of  self-administration  behavior.  In  the  early  1980's, 
Goldberg  and  colleagues  at  Harvard  and  the  National  Institute  on  Drug  Abuse  provided 
unequivocal  evidence  that  nicotine  in  doses  comparable  to  those  obtained  in  humans  could 


*"  See  Surgeon  General's  Report,  1988,  cbaps.  2-6.  See  AR  (VoL  129  Ret  1592). 

'"W.  at  85-88. 

'*^  Marks  MJ,  Burcti  JB,  Collins  AC,  Effects  of  dironic  nicotine  infusion  on.  tolerance  development  and 
nicotine  receptors.  Journal  of  Pharmacology  and  Experimental  Therapeutics  1983;226:817-825.  See  AR 
(Vol.41Ref.il03). 

Surgeon  General's  Repwt.  1988,  at  53-54.  See  AR  (VoL  129  Ref.  1592). 

/</.  at  32-33. 

Benwell  MEM,  Balfour  DJK,  Anderson  JM,  Evidence  that  tobacco  smoking  increases  the  density  of 
(-)-[^H]nicotine  binding  sites  in  human  brain.  Journal  of  Neurochemistry  1988;50:1243-1247.  See  AR 
(Vol.  136  Ret  1570). 
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function  powerfully  to  engender  repetitive  drug-seeking  behavior  in  monkeys.^**  In  the 

late  1980' s,  Coirigall  and  Coen  developed  a  rat  model  utilizing  key  dosing  parameters  of 

cigarette  smoking  and  smokeless  tobacco  use.  This  model  provided  for  the  delivery  of 

very  rapid  and  small  doses  and  led  the  animals  to  repeatedly  administer  nicotine  to 

themselves.*'^ 

Nicotine  Control  of  Tobacco  Use.  Nicotine's  key  pharmacological  role  in  actual 

tobacco  products  is  also  confirmed  by  evidence  that  tobacco  users  adjust  their 

consumption  based  on  the  products'  nicotine  levels.  Manipulatun  of  nicotine  levels  in 

cigarettes  while  hokling  the  lar  content  constant  has  shown  that  mcotine  is  responsible  for  the 

maintenance  of  cigarette  smoking  behavior.  Cigarette  smokes  given  cigarettes  with  a  high 

rucotine  content  decrease  the  numb^  of  cigarettes  smoked.''^  Modifying  the  amount  of 

nicotine  available  by  varying  the  length  of  cigarette  smoked  will  influence  the  amount  of  the 

cigan^te  smoked'"  and  the  characteristics  of  smoking  (e.g.,  numb^  of  puflfe,  puff^dmatbn, 

puff  size,  depth  of  inhalation,  amount  of  tobacco  smoked).*''  When  cigarettes  are  shoiter. 


"*  Goldbng  SR,  Spealman  RD,  Goldberg  DM,  Persistent  behavior  at  high  rates  maintained  by 
intravenous  self-administratim  of  nicotine.  Science  1981;214:573-575.  SeeAR(WcL  5  Rc£  35-2). 

Coirigall  WA,  CocD  KM,  Nicotine  maintains  robust  self-administration  in  rats  on  a  limited  access 
schedule,  Psychopharmacology  1989;99:473-478.  See  AR  (VoL  347  Ref.  5495). 
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Goidfiub  T,  Gritz  ER,  Jarvik  ME,  et  al..  Reactions  to  dgareties  as  a  fimction  cf  nioodne  and  "tar,"  Oinicd 


Pharmacdogy  and  Therapeutics  \9ie:,\9^.1tl-m.  See  AR  (VoL  39  Ret  53). 


187 


Jarvik  ME,  Popek  P,  Schneider  NO,  et  al^  Can  dgatette  size  and  nicotine  content  influence  smoking  and 


puflBng  rates?  Psychopharmacology  1978;58:303-306.  See  AR  (VoL  41  Re£  86). 
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Surgeon  General's  Report,  1988,  at  158-163.  &«  AR(VoL  129  Re£  1592). 
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people  smoke  more  of  them."'  Nemtth-Coslett  and  Griffiths  showed  that  puff  duration  and 


190 


puff  volume  are  inversely  proportional  to  the  length  of  the  cigarette. 

Studies  conducted  by  Stoleniian,'"Nenieth-Cosl«t  era/L,"^and  Pomerleauerai'*^ 
provide  convincing  evidence  that  tobacco  products  provide  pharmacologically  active  doses  of 
nicotine.  Pr^reatment  of  cigarette  smokers  with  mecamylamine,  an  antagonist  to  nicotine  that 
enters  the  bairi,  produced  a  dose^dependent  ina:ease  in  dgarette  smoking  (le.,  increases  in 
puf&  per  cigarette,  puff  duration,  and  cigaimes  per  session  and  decreases  in  intercigaime 
interval  and  inteq}uff  nrtesydl)  that  resemt^ed  what  one  would  expect  to  see  if  the  nicotine  dose 
in  the  cigarette  had  been  decreased.  An  increase  in  nicotine  plasma  levels  also  accompanied  the 
increase  in  cigarette  consumption.  Pretreatment  with  another  nicotine  antagonist  that  did  not 
enter  the  bfain  had  no  such  effects.  These  studies  clearly  demonstrate  that  obtaining  a 


pharmacologically  active  dose  of  nicotine  in  the  txain  motivates  the  amount  of  tobacco 
consumed  ^n  a  daily  basis. 

Evidence  finom  Nicotine  ^g^l^c^ment  ProdiKis.  As  described  in  the  Jurisdictional 
Analysis,  60  FR  41565-41566,  the  ability  of  nicotine  nasal  spray  to  produce  some  of  the 
classic  characteristics  of  addiction  to  nicotine  supports  the  position  that  tobacco  users 


'  "^  Jarvik  ME,  Popek  P,  Sdmeider  NG,  et  al. ,  Can  dgareOB  size  and  nicotine  content  influence  smoking  and 
puffing  rates?  Psychopharmacology  1978;58:303-306.  &<?  AR(VoL  41  Ret  86). 


190, 


191 


Surgeon  (general's  Report,  1988,  at  161.  See  AR  (Vol  129  Re£  1592). 

Stolermati  IP,  Goldfaib  T,  Fink  R,  et  al..  Influencing  cigarette  smoking  with  nicotine  antagcmists. 


Psychophamacologia  1973;28:247-259.  See  AR  (VoL  42  Ref.  149). 

'^^  Nemetb-Cosleu  R,  Henningfield  JE,  0'Ke£fe  MK,  et  al..  Effects  of  mecamylamine  on  human  cigarette 
smoking  and  subjective  ratings,  Psychopharmacology  1986;88:420-425.  5e«  AR(VoL  41  Ref.  108). 
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Pomerleau  CS,  Pomerleau  OF,  Majchrzak  MI,  Mecamylamine  pretreatment  increases  subsequent 
nicotine  self-administration  as  indicated  by  changes  in  plasma  nicotine  level,  Psychopharmacology 
1987;91:39 


393.  See  AR  (VoL  42  Ref.  112). 
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seek  nicx)tine  primarily  for  its  systemic  pharaiacoiogicai  effects  and  not  for  its  acute 

sensory  effects.  In  contrast  to  cigarette  smoke,  aqueous  nicotine  spray  does  not  provide 

the  user  any  pleasing  sensory  characteristics.  In  feet,  the  spray  can  be  irritating  and 

unpleasant  to  use,  and  excessive  use  can  cause  ulcerations  of  the  nasal  mucosa. 

Notwithstanding  the  unpleasantness  of  the  nicotine  delivery  mechanism  and  the  presence 

of  painful  ulcerations  that  were  further  aggravated  by  its  continued  use,  the  spray  was 

used  to  maintain  nicotine  dependence  for  some  participants  in  clinical  trials  submitted  to 

FDA.''*  .  , 

t 

Studies  of  nicotine  replacement  therapies  also  demonstrate  efficacy  in  maintaining 
abstinence  from  snwking."'  The  ability  of  nicotine  to  promote  abstinence,  even  when 
delivered  through  the  skin,  without  any  taste  or  flavor,  demonstrates  its  key  role  as  a 
reinforcer  of  tobacco  consumption.  Based  on  these  data,  among  others,  organizations 
with  expertise  in  pharmacology  and  addiction  have  determined  that  cigarettes  and 
smokeless  tobacco  deliver  pharmacologically  active  doses  of  nicotine.  In  the  1986 
analysis  of  smokeless  tobacco,  the  Surgeon  General  determined  that  smokeless  tobacco 
use  can  be  addictive.''*  In  1988,  after  an  even  more  extensive  consideration  of  the 
potential  addictiveness  of  nicotine,  the  Surgeon  General  determined  that  (1)  "cigarettes 
and  other  forms  of  tobacco  are  addicting;"  (2)  "nicotine  is  the  drug  in  tobacco  that  causes 
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FDA  Drug  Abuse  Advisory  Committee  Background  InfMmation  (Aug.  1, 1994),  Joint  Abuse  Liability 
Review  of  Nicotine  Nasal  Spray.  See  AR  (VoL  9  Ref.  117). 
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See  a|q)endix  1  to  Jurisdictional  Analysis.  See  AR  (VoL  1  Appoidix  1). 


Department  of  Health  and  Human  Services,  Public  Health  Service,  The  Health  Consequences  of  Using 
Smokeless  Tobacco:  A  Report  of  the  Advisory  Committee  to  the  Surgeon  General,  1986,  NIH  Publication 
No.  86-2874  (Bethesda  MD:  DHHS.  PHS,  1986)  (hereinafter  cited  as  Surgeon  General's  Report, 
Smokeless  Tobacco,  1986),  at  viiL  See  AR  (VoL  128  Ref.  1591). 
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addiction;' 


addiction  a  re  similar  to  those  that  determine  addiction  to  drugs  such  as  heroin  and 


cocaine. 


1197 


II.A.6. 
and  (3)  "the  phannacological  and  behavioral  processes  that  detemiine  tobacco 


On  August  2, 1994,  FDA's  Drug  Abuse  Advisory  Committee,  an  independent 


group  composed  primarily  of  experts  on  addiction  science,  concluded  that  nicotine  as 
delivered  by  commonly  used  tobacco  products  can  produce  strong  physiological  effects, 
including  addiction."* 

Conclusion 
Nidotine  is  addictive  and  produces  foreseeable  psychoactive  and  pharmacological 


effects  in  a 


substantial  proportion  of  tobacco  users.  This  conclusion  is  so  robust — and  the 


evidence  f<  r  it  is  so  voluminous — ^that  every  major  public  health  organization  and  relevant 
scientific  authority  in  the  worid  is  in  agreement  It  is  FDA's  responsibility  to  base  its 
regulatory  ictions  on  well-founded  and  accepted  scientific  facts.  In  this  case,  FDA 
believes  thjit  a  very  strong  s^entific  basis  exists  on  which  to  conclude  that  it  is  foreseeable 
that  nicotine  will  produce  pharmacological  effects  in  a  substantial  number  of  tobacco 
consumers  and  that  those  consumers  will  use  tobacco  products  to  satisfy  their  addiction 
and  to  obta  in  the  other  pharmacological  effects  of  nicotine.  To  conclude  otherwise  would 
not  be  credible. 


197, 


19< 


Surgeon  (jeneral's  Repoit,  1988,  at  13-17.  See  AR  (Vol.  129  Ref.  1592). 


Transcrip  L  to  the  FDA  Drug  Abuse  Advisory  Committee,  Meeting  27,  "Issues  Concerning  Nicotine- 
Containing  Cigarettes  and  Other  Tobacco  Products"  (Aug.  2, 1994),  at  336-342.  See  AR  (Vol.  255  Ref. 
3445). 
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7.        Response  to  Additional  Comments 


a.         Comments  on  the  Professional  Consensus  That  Nicotine  Is  Addictive 

1.  More  than  150  professional  health  organizations  or  chapters,  representing 
over  600,000  individuals  and  organizations,  commented  on  whether  nicotine  is  addictive. 
Virtually  all  concluded  that  it  is.  These  groups  include  the  following: 

The  American  Cancer  Society 

The  American  College  of  Physicians 

The  American  Heart  Association 

The  American  Lung  Association 

The  American  Medical  Association 

The  American  Psychiatric  Association     .  ,       . 

The  American  Psychological  Association 

The  American  Society  of  Addiction  Medicine 

The  College  on  Problems  of  Dmg  Dependence 

I. 

The  Society  of  General  Intemal  Medicine 

The  Society  for  Head  and  Neck  Surgeons 

The  Society  for  Research  on  Nicotine  and  Tobacco 

The  Virginia  Society  of  Hospital  Pharmacists 
FDA  also  notes  that,  of  the  more  than  1,100  physicians,  pharmacists,  and  other  health 
professionals  who  commented  on  whether  nicotine  is  addictive,  virtually  all  agreed  that 

It  IS. 

The  Agency  concurs  with  the  unanimous  conclusion  of  these  organizations,  most 

of  which  have  expertise  in  this  area.  FDA  notes  that  organizations  with  vast  experience 
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examining  other  addictive  drugs  reached  the  same  conclusion  as  organizations  with  vast 

experience  stu  lying  nicotine.  The  former  organizations  include  the  American  Psychiatric 

Association,  tfte  American  Society  of  Addiction  Medicine,  the  National  Institute  on  Drug 

Abuse,  and  the  Worid  Health  Organization.  The  latter  include  the  American  College  of 

Chest  Physicians  and  the  Surgeon  General's  expert  committees  on  tobacco. 


2. 


The  tobacco  industry  disputes  the  process  by  which  the  American 


Psychiatric  Aaociation  concluded  that  nicotine  is  addictive.  The  industry  quotes  several 
critical  comments  about  the  Diagnostic  and  Statistical  Manual  to  suggest  that  the  entire 


DSM  structure 
small  minority 


of  classifying  all  psychiatric  diagnoses  is  flawed.  This  position,  held  by  a 
of  psychiatrists,  has  been  decisively  rejected  by  the  profession  as  a  whole.. 


The  DSM-IV  i  s  now  used  throughout  the- worid  to  classify  psychiatric  disorders,  including 
drug  depender  ce. 

EDA  D  )tes  that,  aside  from  this  argument  against  the  American  Psychiatric 
Association,  tl  e  industry  does  not  dispute  the  expertise  or  decision-making  capabilities  of 
any  of  the  othc  r  medical  authorities  originally  cited  by  FDA,  These  authorities — which 
unanimously  have  concluded  that  nicotine  is  addictive — include  the  U.S.  Surgeon  General, 
the  Worid  Hes^th  Organization,  the  American  Medical  Association,  the  American 
Psychological  lAssociation,  the  Royal  Society  of  Canada,  and  the  Medical  Research 
Council  of  the  United  Kingdom. 


b. 


1. 


tobacco  are  no 
1950's  and  usid 


Comments  on  ttie  Definition  of  Addiction 

Several  tobacco  industry  comments  argue  that  cigarettes  and  smokeless 
addictive  under  a  now-discarded  definition  of  addiction  developed  in  the 
by  the  U.S.  Surgeon  General  in  1  %4. 
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FDA  disagrees  with  these  comments.  First,  the  tobacco  industry  borrows  only 

selectively  firom  the  1950's  definition  of  addiction,  emphasizing  only  certain  criteria  from 

that  definition.  Second,  while  the  scientific  community  has  rejected  this  historical 

definition  in  part  because  it  failed  to  clearly  classify  cocaine  and  amphetamines  as 

addictive,  see  section  II.A.3.b.,  above,  subsequent  evidence  has  shown  that  nicotine  would 

now  qualify  as  addictive  even  by  this  outdated  definitiorL  The  criteria  cited  by  the 

Surgeon  General,'''  which  were  not  met  by  nicotine  on  the  basis  of  data  available  in  the 

early  1960's,  are  all  met  on  the  basis  of  data  available  today.  These  include  the  following: 

•  Surgeon  General's  1964  conclusion:  No  overpowering  compulsion  to  use  the  drug. 
Subsequent  data:  Ample  documentation  exists  today  that  persons  dependent  upon 
cocaine,  heroin,  or  alcohol  find  it  as  difficult  to  abstain  from  tobacco  as  from  these 
other  drugs  and  that  persons  who  know  that  their  lives  are  in  imminent  danger  from 
smoking  nevertheless  continue  to  smoke.^°*' 

•  Surgeon  General's  1964  conclusion:  No  tendency  to  increase  the  dose. 
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Department  of  Health,  Education,  and  Welfare,  Public  Health  Sovice,  Smoking  and  Health:  Report  of 
the  Advisory  Committee  to  the  Surgeon  General  of  the  Public  Health  Service  (Washington  DC:  GPO, 
1964),  at  349-352.  5<re  AR  (VoL  43  Ref.  156). 
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Henningfield  JE,  Cohen  C,  Slade  JD,  Is  nicotine  more  addictive  than  cocaine?  British  Journal  of 


Addiction  1991;86:565-569.  See  AR  (Vol.  277  Ref  3904). 

Kozlowski  LT,  Wilkinson  DA  Skinner  W,  et  a/..  Comparing  tobacco  cigarette  dependoice  with  other 
drug  dependencies.  Journal  of  the  American  Medical  Association  1989;261:898-901.  See  AR  (VoL  84 
Ref.  350).  «  ' 

West  R,  Himbury  S,  Smoking  habits  after  laryngectomy,  British  Medical  Journal  1985;291:514-515.  See 
AR  (Vol.  6  Ref  59). 

Davison  G,  Duffy  M,  Smoking  habits  of  long  term  survivors  of  surgery  for  lung  canc^.  Thorax 
1982;37:331-333.  5e«  AR  (VoL  6  Ref  58). 
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Subsequent  data:  We  now  know  that  only  about  10%  of  cigarette  smokers  are  able  to 

sustain  a  level  of  intake  of  five  or  fewer  cigarettes  per  day.  For  example,  one  study 

found  tha^  90%  of  people  who  smoke  escalate  to  daily  doses  of  five  or  more 

cigarcttesf  *"  Cigarettes  are  similar  to  morphine-like  drugs  in  that,  when  either 

substance  is  readily  available  to  the  user,  intake  often  escalates  over  a  period  of 

months  oij  years  and  then  stabihzes  at  a  level  that  may  vary  little  from  day  to  day  for 


202 


many  yea]  s 

Surgeon  Qenerars  1964  conclusion:  No  physical  dependence  on  the  effects  of  the 


drug. 


Subsequent  data:    The  documentation  that  nicotine  produces  physical 


dependeni «  has  now  been  provided  by  scores  of  clinical  treatment  studies 
and  laboratory  studies  with  humans  and  animals.^"^  There  is  a  characteristic 


^'"  Benowitz  NIL  Cigarette  smoking  and  nicotine  addiction,  MedUcal  Clinics  of  North  America 
I992;76(2):415]437.    See  AR  (VoL  535  Ref.  96,  vol.  III.A). 

Henningfield  M  Cohen  C,  Slade  JD,  Is  nicotine  more  addictive  than  cocaine?  British  Journal  of 
Addiction  1991  Jb6: 565-569.  See  AR  (VoL  277  Ref.  3904). 


^"jaffeJH, 
Therapeutics, 
Ref.  %,  VOL  inJG) 


Dng 
8ih 
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Henningflek 
Addiction 


JE,  Cohen  C,  Slade  JD,  Is  nicotine  more  addictive  than  cocaine?  British  Journal  of 
1991;186:565-569.  5ee  AR  (VoL  277  Ref.  3904). 


Kozlowski  LT, 
drug  dependencies. 
Ref  350). 


Corrigall  WA, 
treatment,  Pharinacology 


addiction  and  drug  abuse,  in  Goodman  and  Gilman's  The  Pharmacological  Basis  of 
I  ed.  (New  Yoric  Pergamon  Press,  1990),  chap.  22  (522-573).   See  AR  (VoL  535 


iViDcinson  DA,  Skiimer  W,  et  al..  Comparing  tobacco  cigarette  dependence  with  other 
ies.  Journal  of  the  American  Medical  Association  1989;261:898-901.  See  AR  (VoL  84 


Surgeon  Genen  I's  Report,  1988,  at  145-240.  See  AR  (VoL  129  Ref  1592). 


lerlinglS,  Coen  KM,  Evidence  for  a  behavioral  deficit  during  wididrawal  from  nicotine 
Biochemistry  and  Behavior  1989;  33:559-562.  See  AR  (Vol.  139  Ref  1626). 
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tobacco  withdrawal  syndrome  that  has  been  recognized  by  leading  medical 

organizations. 
•    Surgeon  General's  1%4  conclusion:  Detrimental  effects  on  society  are  not  well 

documented. 

Subsequent  data:  The  detrimental  effects  on  smokers  themselves  were  recognized  in 
1964;  however,  it  was  not  until  the  1980's  that  the  direct  adverse  effects  of  smoking 
upon  nonsmokers  and  the  fetuses  of  pregnant  smokers  were  unequivocally 
documented.^"'  Moreover,  it  is  now  recognized  that  nicotine  has  a  severe  adverse 


economic  impact  on  many  aspects  of  society 
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In  addition  to  these  four  specific  criteria,  the  Surgeon  General  in  1964  mentioned 
several  other  reasons  for  failing  to  categorize  nicotine  as  addicting.  These  conclusions  and 
the  current  data  are  as  follows: 
•    Surgeon  General's  1964  conclusion:  Cigarette  smokers  did  not  become  intoxicated. 


Levin  ED,  Morgan  MM,  Galvez  C  et  al..  Chronic  nicotine  and  wididrawal  effects  on  body  weight  and 
food  and  wata  consumption  in  female  rate.  Physiology  and  Behavior  1987;  39:441-444.  See  AR  (Vol. 
278  Ref.  3932) 

^^  Amoican  Psychiatric  Association,  Diagnostic  and  Statistical  Manual  of  Mental  Disorders,  4th  ed. 
(WashingtCMi  DC:  American  Psychiatric  Association,  1994),  at  244-245.  See  AR  (Vol  37  Ref.  8). 

^°'  Department  of  Healdi  and  Human  Services,  Office  on  Smoking  and  Health,  The  Health  Consequences 
of  Involuntary  Smoking:  A  Report  of  the  Surgeon  General  (Atlanta:  DHHS,  1986)  (hereinafter  cited  as 
Surgeon  General's  Report,  Involuntary  Smoking,  1986).  See  AR  (VoL  128  Ref.  1591). 

^°*  McGinnis  JM,  Foege  WH,  Actual  causes  of  death  in  the  United  States,  Journal  of  the  American 
Medical  Association  1993;27(K18):2207-2212.  See  AR  (VoL  2  Ref.  15-1). 

Hearing  on  Preventive  Health:  An  Ounce  of  Prevention  Saves  a  Pound  of  Cure,  Before  the  Special 
Committee  on  Aging,  U.S.  Senate,  103d  C(»ig.,  1st  Sess.  2  (May  6, 1993)  (statement  of  Roger  Herdman, 
Maria  Hewitt,  Mary  Laschobo"  on  smoking-related  deaths  and  fmandal  coste:  Office  of  Technology 
Assessment  Estimates  for  1990).  See  AR  (VoL  170  Ref.  2024). 

Hodgson  TA,  Cigarette  smddng  and  lifetime  medical  e;q)enditures.  National  Center  for  Health  Statistics, 
Milbank  Quarterly  1992;70(1):81-125.  5e«  AR(VoL  19  Ref.  22). 
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■Subsequent  data:  It  is  now  well  understood  that  nicotine  can  intoxicate,  intoxication  is 

a  sign  of  nicotine  overdose,  and  first-time  users  often  become  intoxicated.^®^  The 

ability  of  nicotine  to  produce  strong  physiological  and  behavioral  effects,  including 

death  at  jhigh  doses,  is  no  less  than  that  of  amphetamine  or  morphine.^**  In  practice, 

intoxication  is  rarely  evident  in  regular  users  because  they  have  developed  an 

extremely  high  level  of  tolerance  to  this  effect  of  nicotine.^ 

SurgeorJ  General's  1964  conclusion:  Subjective  effects  of  nicotine  itself  were  not  well 

documented.  The  1942  study  by  Johnston  showing  that  intravenous  nicotine  could 

mimic  the  effects  of  smoking^'®  was  apparently  given  little  weight  because  the  study 

did  not  nave  the  appropriate  control  conditions  to  rule  out  bias. 

Subsequent  data:  By  the  1980's  and  1990' s,  many  properly  controlled  studies  using 


nicotinei  delivered  intravenously,  intranasally,  and  by  inhalation  essentially  confinned 


Johnstoi's  findings 


211 


'"  Surgeon  G encral's  Report,  1988.  at  593-594.  See  AR  (Vol  129  Ref.  1592). 

"'W.  at  272- 274,  594. 

'"'W.  at  593- 595. 

*'°  Johnston  1 M.  Tobacco  smoking  and  nicotine.  Lancet  1942;2:742.  See  AR  (VoL  278  Ref.  3947). 

^' '  See,  e.g.,  ones  RT,  Farrell  TR  III,  Heming  RI,  Tobacco  suK^ing  and  nicotine  tolerance,  in  Sdf- 
AdministratU  n  of  Abused  Substances:  Methods  for  Study,  ed.  Krasnegor  NA,  NIDA  Research 
Monograph  30  (RockvUle  MD:  National  Institute  on  Drug  Abuse,  1978),  at  202-208.  See  AR  (VoL  41 
Ref.  88).       I 

Henningfield  JE,  Miyasato  K,  Jansinski  DR,  Abuse  liability  and  pharmacodynamic  characteristics  of  iniraveaous 
and  inhaled  nicotine.  Journal  of  Pharmacology  and  Experimental  Therapeutics  1985;234: 1-12  See  AR  ( V(d. 
39  Ref.  69).  j 

Pomerieau  CS,  Pomerleau  OF,  Euphoriant  effect  of  nicotine  in  smokers,  Psychopharmacology 
1992;108:460-465.  See  AR  (Vol.  87  Ref.  426). 

Perkins  KA,  Grobe  JE,  Epstein  LH,  et  al..  Chronic  and  acute  tolerance  to  subjective  effects  of  nicotine, 
Pharmocolo^,  Biochemistry  and  Behavior  1 993;45:375-38 1 .  See  AR  (Vol  27 1  Ref.  3728). 
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•  Surgeon  General's  1964  conclusion:  No  well-controlled  demonstration  that  nicotine  ^  . 

substitution  could  facilitate  tobacco  abstinence. 

Subsequent  data:  The  absence  of  a  nicotine-delivering  medication  effective  in  helping 
people  to  achieve  abstinence  was  also  noted  in  the  1964  report.  There  is  now 
powerful  evidence  that  products  devoid  of  any  tobacco  constituent  except  nicotine  are 
effective  aids  to  smoking  cessation  and  to  providing  relief  of  withdrawal  symptoms.^*^ 

•  Surgeon  General's  1%4  conclusion:  Personality  deficit  criteria  did  not  appear 
satisfied. 

Subsequent  data:  It  was  noted  that  not  categorizing  tobacco  use  as  an  addiction 
avoided  the  inference  that  smokers  would  be  considered  to  have  "serious  personality 
defects"  under  the  definition  of  addiction  then  in  place.  We  now  understand  that  many 
people  who  develop  addictions  to  cocaine,  heroin,  alcohol,  or  nicotine  have  no 
documented  underlying  personality  disorder.  Rather,  the  major  cause  of  addiction  is 


Peikins  KA,  Grobe  JE,  Epstein  LH,  et  al..  Effects  of  nicotine  on  subjective  arousal  may  be  dependent  on 
baseline  subjective  state,  Journal  of  Substance  Abuse  1992;4:131-141.  See  AR  (VoL  348  Ref.  5516). 

Sutherland  G,  Stapleton  J  A,  Russell  MAH,  et  al..,  Randomised  controlled  trial  of  nasal  nicotine  spray  in 
smoking  cessation.  Lancet  1992;340:324-329.  See  AR  (VoL  91  Ref.  527). 

« 
Sutherland  G,  Russell  MA,  Stapletcm  J,  et  al..  Nasal  nicotine  spray:  a  rapid  nicotine  delivery  system, 

Psychopharmacology  1992;108:512-518.  See  AR  (VoL  91  Ref.  526). 

^'^  Fag^strom  KO,  Sawe  U,  Toimesen  P,  Therapeutic  use  of  nicotine  patches:  efficacy  and  safety. 
Journal  of  Drug  Development  1993;5:191-205.  See  AR  (VoL  76  Ref.  156). 

Fiore  MQ  Smith  SS,  Jorenby  DE,  et  al..  The  ^ectiveness  of  the  nicotine  patch  for  smoking  cessation:  a 
meta-analysis.  Journal  of  the  American  Medical  Association  1994;271: 1940-1947.  See  AR  (Vol.  6  Ref. 
64-1). 

Fiore  MC  Jorenby  DE,  Baker  TB,  et  al..  Tobacco  dependence  and  die  nicotine  patch.  Journal  of  the 
American  Medical  Association  1992;268:2687-2694.  See  AR  (VoL  351  Ref.  5609). 

Surgeon  Generals  Report,  1988,  at  208.  See  AR  (VoL  129  Ref.  1592). 
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the  prese  nee  of  a  psychoactive,  reinforcing  drug  and  adequate  access  to  the  drug  to 

enable  ^^e  development  and  sustenance  of  addiction. 

Thus,  it  is  vi  rtually  certain  that  tobacco  use  would  be  considered  an  addiction  under  the  ^ 

defmilion  us  ed  by  the  Surgeon  General  in  1964.  Indeed,  FDA  notes  that  a  study 

sponsored  b  /  the  tobacco  industry  in  1963  concluded  that  tobacco  was  addictive  under  the 

same  definition  used  by  the  Surgeon  General  in  1%4.^'^ 

2.         The  tobacco  industry  observes  that  definitions  of  addiaion  from  several 

medical  authorities  are  not  identical,  quotes  several  experts  stating  that  whether  tobacco  is 

addictive  depends  on  the  definition  of  addiction,  and  presents  excerpts,  from  several 

scientific  pu  plications  to  suggest  that  no  precise  definition  of  addiction  exists.  The 

industry  also  argues  that  the  use  of  the  word  "addiction"  rather  than  "dependence"  is 

political  and  claims  that  the  modem  definition  of  addiction  is  motivated  by  public  health 

goals,  mora  ity,  and  lawsuits.  The  industry  concludes  that  the  modem  definition  of 


addiction  is 


Act. 


inappropriate  for  use  in  considering  whether  a  produa  is  a  dmg  under  the 


FD/ .  disagrees.  As  discussed  in  section  ILA.3.b.,  above,  there  is  remarkable 
consensus  a  mong  medical  authorities  around  the  world  on  the  meaning  of  addiction.  The 
subtle  varia  ions  among  written  definitions  reflect  wording  and  emphasis,  not  significant 
differences  m  concepts;  such  variations  are  not  surprising,  given  that  medical  organizations 
often  write  their  own  definitions  of  diseases  and  disease  progression.  International 


consistency 
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KnappPH, 
Psychiatry 


on  the  meaning  of  addiction  is  demonstrated  by  the  faa  that  all  relevant 
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Bliss  CM,  Wells  H,  Addictive  aspects  in  heavy  cigarette  smoking,  American  Journal  of 
;  1 19:966.  See  AR  (Vol.  528  Ref.  97,  appendix  16). 
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scientific  bodies  have  concluded  that  nicotine  is  addictive.  Indeed,  the  tobacco  industry 

fails  to  suggest  any  reason  to  believe  that  the  current  international  understanding  of 

nicotine  as  addictive  will  change  in  the  future. 

The  industry' s  quoting  of  addiction  experts  on  the  importance  of  defining 
addiction  is  not  an  argument  against  FDA's  position.  It  is  axiomatic  that  whether  nicotine 
is  addictive  depends  on  the  definition  of  addiction.  The  industry  fails,  however,  to  show 
that  nicotine  would  not  be  considered  addictive  under  any  of  the  current  definitions  of 
addiction. 

The  industry's  use  of  an  article  from  the  Journal  of  the  American  Medical 
Association  to  show  that  the  definition  of  addiction  is  imprecise  is  equally  unpersuasive.^''* 
The  article  describes  how  a  national  panel  was  appointed  in  1983  to  try  to  settle  variations 
in  definitions  relating  to  substance  abuse.  The  panel  surveyed  dozens  of  experts  fi-om 
major  scientific  organizations  and  produced  a  consensus  definition  of  addiction:  "A 
chronic  disorder  characterized  by  the  compulsive  use  of  a  substance  resulting  in  physical, 
psychological,  or  social  harm  to  the  user  and  continued  use  despite  that  harm."^'^  This 
definition  again  is  lentirely  consistent  with  the  modem  definition  of  addiction  relied  on  by 
FDA,  not  the  tobacco  industry's  preferred  version  from  the  I950's. 

The  industry  selectively  quotes  from  several  scientific  publkations  that  discuss 
subtle  arguments  over  the  precise  definition  of  addiction.  But  these  debates  occur  within  a 
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Rinaldi  RC  Steindler  EM,  Wilford  BB,  et  al.,  Gariflcation  and  standardization  of  substance  abuse 
terminology.  Journal  of  the  American  Medical  Association  1988;259(4):555-557.  See  AR  (Vol.  535  Ref. 
96  vol.  ni.L). 
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broad  understanding  of  addiction  that  has  garnered  overwhelming  consensus.  This 

understandinj ;  universally  considers  nicotine  to  be  addictive. 

FDA,  like  many  scientific  and  public  health  authorities,  uses  "addiction"  and 
"dependence' '  interchangeably.  Regardless  of  the  terminology  used,  the  concept  that 
nicotine  has  substantial  pharmacological  effects  on  the  brains  of  users  that  cause  people  to 
use  tobacco  c  ompulsively  is  the  same.  Furthermore,  any  implication  that  the  thodem 
scientific  unci  erstanding  of  addiction  is  motivated  by  public  health  goals,  morals,  or 
lawsuits  is  mistaken.  As  discussed  in  section  n.A.3.b.,  above,  the  tobacco  industry's 
preferred  definition  was  discarded  on  scientific  grounds  in  1964, 15  years  before  nicotine 
was  first  conj  idered  addictive.  , 

Thus,  there  is  no  basis  upon  which  to  conclude  that  FDA's  finding  that  nicotine  is 
addictive — a  conclusion  with  nearly  universal  scientific  backing — is  not  useful  in 


determining  whether  nicotine  is  a  "drug"  under  the  Act.  The  fact  that  nicotine  meets  all 
currently  accepted  scientific  definitions  of  a  dependence-producing  drug  and  that  these 
definitions  in  :lude  as  a  criterion  psychoactive  effects  on  the  brain  is  highly  relevant  to  the 


cigarettes  anc 


Agency's  inqjuiry. 

General  Comments  on  Laboratory  Evidence  of  AddictiTe  Potential 

Comments  from  numerous  health  professionals  and  scientists  agree  with  FDA 
that  laborator  y  data  in  animals  and  humans  provide  con^)elling  evidence  that  nicotine  in 


smokeless  tobacco  is  a  pharmacobgically  active  agent  that  causes  addiction. 


For  exan^le,  the  American  Medical  Association  stated  that  it  "concurs  with  the  scientific 
rationale  and  legal  basis  for  the  FDA  proposed  action,"  and  that  it  "strongly  supports  the 
scientific  bosii  regarding  nicotine . . .  and  its  essential  role  in  maintaining  demand  for  tobacco 
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products."  Similarly,  the  Coalition  on  Smoking  OR  Health — an  organization  representing  the 

American  Heart  Association,  American  Lung  Association,  and  American  Cancer  Society — 

carefully  reviewed  the  Jurisdictional  Analysis  "for  accuracy,  objectivity,  and  con^leteness"  and 

concluded  that  "the  FDA  documents  represent  the  most  con5)rehensive,  objeaive  and 

scientifically  accurate  analysis  of  the  impact  of  nicotine  containing  cigarettes  and  smokeless 

tobacco  on  the  body  ever  conduaed." 

2.         The  tobacco  industry  repeatedly  comments  that  evidence  from  one  laboratory 
test  by  itself  is  not  enough  to  justify  the  conclusion  that  nicotine  is  addictive.  For  example,  the 
industry  argues  that  positive  results  in  drug  discrimination  tests  in  animals  are  not  suflBcient  to 
prove  that  nicotine  is  addfctive,  as  some  nonaddictive  substances  also  test  positive.  The 
industry  repeats  this  same  argument  for  subjeaive  effects  testing  and  animal  self-administration 
studies.  On  several  occasions,  the  industry  uses  quotations  from  addiction  experts  to  support 
these  arguments.  * 

FDA  agrees  that  evidence  from  each  test  alone  may  not  prove  conclusively  that 
nicotine  is  addk:tive.  But  addiction  authorities  around  the  world  determine  whether  a 
substance  is  addkting  by  considering  results  from  all  of  the  tests  together.  Nicotine  tests 
positive  in  animal  and  human  drug  discrimination  tests,  subjective  effects  tests,  and  animal  and 
human  self-administration  tests.  Considering  such  evidence,  the  scientific  community  has 
overwhelmingly  concluded  that  nicotine  is  addictive. 

The  tobacco  industry's  selective  use  of  quotations  from  addiction  experts  illustrates  the 
point.  On  several  occasions,  the  industry  tries  to  make  it  appear  that  the  individuals  quoted 
believe  that  addk:tion  testing  methods  are  not  reliable  or  that  nicotine  is  not  addiaive.  In  feet, 
these  individuals  are  on  record  as  reaching  the  opposite  conclusions.  For  example,  the 
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tobacco  indu5  try  selectively  quotes  from  the  woric  of  Balster  that  "[tjhe  results  of  self- 

administratioi  i  studies  should  not  be  used  alone  for  evaluating  abuse  potential.  A  number 
of  drugs  whic  h  probably  possess  minimal  or  no  abuse  potential  have  been  shown  to 
function  as  reinforcers  in  preclinical  drug  self-administration  studies."  ^'^  The  industry 
also  culls  a  qi  lote  from  Woods  that  "(i]t  should  be  clear  that  the  proposition,  viz.. 


that  the  drugs 


that  serve  as  reinforcers  in  animals  are  abused  by  humans,  is  greatly 


oversimplified."      In  both  cases,  however,  the  authors  believe  that  demonstrating  that  a 
drug  tests  positive  in  both  self-administration  studies  and  drug  discrimination  studies  is 
sufficient  evidence  of  its  abuse  liability.^'*  Nicotine  has  repeatedly  proved  positive  in  both 


tests. 


animals.  The 


d.        Comments  on  Tests  of  Psychoactivity 

1 .         The  tobacco  industry  disputes  FDA' s  analysis  of  drug  discrimination  tests  in 


ixlustry  argues  that  the  purpose  of  drug  discrimination  studies  is  merely  to 


demonstrate  t  lat  the  test  subject  "recognizes"  or  "identifies"  a  substance  that  has  been 
administered.  I  The  industry  further  claims  that  laboratory  animals  have  been  able  to 
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Balster  RL,  !>rug  abuse  potential  evaluation  in  animals,  British  Journal  of  Addiction  1 991  ;86: 1549- 
See  AR  (Vol.  8  Ref.  89). 


1558.  at  1555. 

"'Woods  J. 
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S(  >n)e  thoughts  on  the  relations  between  animal  and  human  drug-taking.  Progress  in  Neuro- 
psychopharmacology  and  Biological  Psychiatry  1983;7:577-584,  at  582.  See  AR  (VoL  535  Ref.  96, 
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)rug  abuse  potential  evaluation  in  animals,  British  Jourrud  of  Addiction  1991;86:1549- 
See  AR  (VoL  8  Ref.  89). 


thoughts  on  the  relations  between  animal  and  human  drug-taking.  Progress  in  Neuro- 
ology  and  Biological  Psychiatry  1983;7:577-584,  at  582.  See  AR  (VoL  535  Ref.  96, 
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discriminate  nicotine  in  the  studies  cited  by  FDA  because  researchers  used  amounts  of  nicotine 

that  vastly  exceed  the  nicotine  yields  in  commercial  cigarettes. 

FDA  disagrees.  Drug  discrimination  studies  are  not  just  a  measure  of  whether  or  not 
the  subject  can  "recognize"  or  "identify"  a  substance;  these  studies  assess  the  psychoactivity  of 
a  drug.  Dnigs  that  can  be  successfully  discriminated  fix)m  placebo  are  psychoactive.^" 

FDA  also  disagrees  that  animaLs  can  discriminate  nicotine's  stimulus  properties  only 
when  receiving  doses  that  vastly  exceed  those  absorbed  by  human  smokers.  It  is  misleading  to 
make  a  direa  comparison  between  the  training  dose  administered  to  animals  and  the  nicotine 
yields  of  commercial  cigarettes.  Pharmacological  effects  eUcited  by  a  drug  are  the  result  of  its 
plasma  concentration  and  the  amount  of  drug  at  the  receptor  site  (Le.,  site  of  action),  not 
necessarily  of  how  much  drug  is  in  the  produa  or  the  amount  of  drug  administered  per  ^ 

kilogram  of  body  weight.  This  distinction  becomes  critical  when  comparing  animals  with 
different  abilities  to  metabolize  drugs.  The  same  amount  of  drug  per  kitogram  administered  to 
two  species  may  lead  to  radkally  different  plasma  concentrations,  for  example,  if  one  species 
breaks  down  and  excretes  the  drug  fester  than  the  other. 

A  study  by  Pratt  et  al}^  dted  by  the  comment  aaually  demonstrates  that  doses  of 
nicotine  that  can  be  discriminated  by  rats  yiekl  a  plasma  concentration  of  nicotine  that  is 
conqjarable  to  the  plasma  concentration  of  nicotine  in  human  smokers.  Accordingly,  rats  can 
leani  to  discriminate  a  dose  of  mcotine  physbtogically  comparable  to  the  dose  received  by 
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Surgeon  General's  Report,  1988,  at  170-171.  5*^  AR  (VoL  129  Ref.  1592). 
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Pratt  JA,  Stderman  IP,  Garcfaia  HS,  et  al..  Discriminative  stimulus  properties  of  nicotine:  furtlier  evidence 
for  mediation  at  a  cholinergic  receptor,  Psychopharmacology  1983;81:54-60.  See  AR  (V(A  8  ReC  90-2). 
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221 


cigarette  sinokers  and  smokeless  tobacco  users.  Two  studies  by  Stolerman  etal.      also 
demonstrated  that  rats  can  discriminate  finom  saline  a  dose  of  nicotine  that  is  comparable  to  the 
dose  delivered  to  human  tobacco  users. 

The  tobacco  industry  argues  that  nicotine's  action  as  a  discriminative  stimulus 
is  not  exacUy  the  same  as  that  of  cocaine  and  amphetamine. 


It  is  well  known  that  mcotaie  does  not  behave  identically  to  cocaine  and  amphetamine 
in  (kug  discrimination  experiments.  This  difference  does  not  mean  that  nicotine  is  not  an 


addictive  drug,  however.  An^hetamine,  morphine,  alcohol,  and  nicotine  can  all  be 
differentiatEd  finom  one  another  by  animals  and  humans  because  of  their  unique  effects.  The 
&ct  that  nitotine  is  not  identKal  to  cocaine  is  no  more  relevant  than  the  &ct  that  cocaine  is  not 
identical  to  morphine.  What  is  critical  is  that  all  of  these  drugs  are  psychoactive  because  of 


1 


their  effects  on  the  brain.  The  published  data  have  shown  that,  there  are  qualitative  differences 
in  these  drtgs'  discriminative  stimulus  effects  and  that  nicotine  produces  efiBscts  more 
hetamiie- 


amp 


-Hke  than  morphine-like  in  animals  and  humans.      Thus,  while  mcotine's 


ive  stimulus  effects  are  unique,  they  resemble  the  effects  of  stimulants  more  ctosely 
than  those  pf  sedatives.  These  data  confirm  that  nicotine  produces  critical  discriminative  and 
suhrjective  iffects  shared  by  dependence-producing  drugs. 
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Stoiennai  IP,  Gardia  HS,  Pratt  JA,  et  al.,  Rde  erf  training  dose  in  discriminatioa  (rf  nicotine  and  related 
compounds  Uy  rats,  Psychopharwocolcgy  1984;84:413-419.  See  AR  (Vd.  8  Ret  90-5). 

Stolerman  1^,  Discriminative  stimulus  effects  of  nicotine  in  rats  trained  under  different  schedules  of 
reinforcemebt,  Psychopharmacology  1989;97:131-138.  See  AR  (Vol  9  Ref.  90-6). 

Pratt  JA  ^tolerman  IP,  Garcfaa  HS,  et  al..  Discriminative  stimulus  pfx}perties  of  nicotine:  limber  evidence 
for  mediation  at  a  cholinergic  recq)tor,  Psychopharmacology  1983;81:54-60.  See  AR  (Vol.  8  Rd:  90-2). 

Stolennan  IP,  Garcha  HS,  Pratt  JA  ei  al..  Role  erf  training  dose  in  discriminatioo  (rf  nicotine  and  rdated 
compounds  lly  rats,  Psychopharmocology  1984;84:413^19.  See  AR  (VoL  8  Ret  90-5). 
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3.    "    The  tobaax)  industry  contests  FDA's  inteipretation  of  three  studies  on  dnig 

discrimination  in  humans  cited  in  the  Jurisdictional  Analysis.  The  industry  concludes  that  there 

is  no  evidence  to  suggest  that  nicotine  functions  as  a  discriminative  stimulus  in  humans. 

Upon  review  of  these  studies  and  the  administrative  record,  FDA  concludes  that  there 
is  convincing  evidence  that  nicotine  tests  positive  in  human  dmg  discrimination  studies.  The 
industry  disputes  the  conclusion  that  a  study  by  Kallman  et  al.  proved  that  discrimination 
occurred  in  the  central  nervous  systemi^"  FDA,  however,  never  drew  this  conclusion.  FDA 
cited  this  study  to  demonstrate  that  snnofcers  can  differentiate  between  high-  and  tow-nicotine 
cigarettes,  a  finding  conceded  by  the  industry.  Much  other  evidence  in  the  administrative 
record,  described  in  seaion  II.A.3.C.L  of  this  document  and  in  the  1988  Surgeon  General's 
report,^^  demonstrates  that  the  discriminatton  occurs  in  the  central  nervous  system. 

The  industry  also  claims  that  a  study  by  Perkins  et  al.  did  not  demonstrate 
disaimination.^^  Noting  that  male  subjects  identified  2  ug/kg  of  nicotine  (administered  by 
nasal  spray)  versus  placebo  correctly  50%  of  the  time,  the  industry  claims  that  this  is 
exactly  the  percentage  that  would  do  so  by  chance.  The  industry  concludes  that  the  drug 
discrimination  demonstrated  by  this  study  was  due  purely  to  chance  and  was  not  due  to 
any  effects  of  nicotine  in  the  brain.  / 


^^'  Kallman  WM,  Kallman  MJ,  Harry  GJ,  et  al..  Nicotine  as  a  discriminative  stimulus  in  human  subjects, 
in  Drug  Discrimination:  Apfdications  in  CNS  Pharmacology,  eds.  Colpaen  FC  Slangen  JL  (Amsterdam: 
Elsevier  Biomedical  Press,  1982),  at  21 1-218.  See  AR  (VoL  41  Ref.  89). 
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Surgeon  General's  Report,  1988,  at  176-178.   See  AR  (VoL  129  Ref.  1592). 


"'  Perkins  K,  Grobe  J,  Scierka  A,  et  al..  Discriminative  stimulus  effects  of  nicotine  in  smokers,  in 
International  Symposium  on  Nicotine:  The  Effects  of  Nicotine  on  Biological  Systems  II,  eds.  Clarke  PBS, 
Quik  M,  Thurau  K,  et  al.  (Basel:  Birkhauser  Verlag,  1994),  at  1 1 1.  See  AR  (VoL  42  Ref.  1 1 1). 
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Up  on  review  of  the  Perkins  study,  FDA  notes  that  the  industry  has  seriously 

misinterprfcted  its  results.  The  study's  objective  was  to  deteraiine  whether  subjects  could 

differentiate  the  low  dose  of  12  ug/kg  of  nicotine  versus  placebo,  and  its  finding  was  that 

100%  of  all  sub,^cts  correctly  identified  nicotine  at  this  dose  at  least  80%  of  the  time.  The 

authors  concluded,  "These  findings  indicate  that  humans  are  able  to  discriminate  among 

low  doses  of  nicotine."^  (The  dose  of  12  ug/kg  of  nicotine  is  less  than  the  typical  dose 

of  nicotine  received  from  a  cigarette.^^^)  Having  demonstrated  this  finding,  the  authors 

went  on  tojtest  even  smaller  doses  to  determine  the  lowest  dose  of  effective 

discrimination,  that  is,  the  dose  at  which  subjects  discriminated  nicotine  at  least  50%  of 

the  time.  That  such  a  dose  exists  does  not  disprove  nicotine's  role  as  a  discriminative 

stimulus,  ak  implied  by  the  tobacco  industry;  a  minimal  dose  that  cannot  be  differentiated 

from  placebo  exists  for  a// psychoactive  drugs.  .- 

Fin  ally,  the  industry  contends  that  a  study  by  Goldfaib  etal.^\s  not  a.  formal 
"discriminatioh"  study.  The  Goldfaib  study  was  cited  not  as  a  discrimination  study  but  to 
demonstrate  that  humans  can  differentiate  between  cigarettes  with  different  nicotine  yields, 
a  conclusion  conceded  by  the  industry. 

4.        The  tobacco  industry  argues  that  studies  of  the  "subjective  efGects"  of  niootine 
have  vague!  methods  and  use  subjects  who  are  not  representative  of  an  smokMs.  These 
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Perkins  HA,  Grebe  JE,  Epstein  LH,  et  al..  Chronic  and  acute  tolenmce  to  subjective  effects  of  nicotine. 
Pharmacology,  Biochemistry  and  Behavior  1993;45:375-381.  See  AR  (VoL  271  Ref.  3728). 

Gokl£ub  TU  Gntz  ER  Jarvik  ME, «/ a/..  Reactions  tadgaiMtes  as  a  fimctiaD  of  nicodne  and 'lar,"  C2^^ 
Pharmacology  and  Therc^uacs  1916^19:767-772.  &<  AR  (VoL  39  Rc£  53). 
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conimentscritknzeastudybyHennii^field^fa/.^^whkhwascitedbyt^  The 

industry  further  argues  that  the  "subjective  effects"  of  cigarettes  could  be  secondary  to  tar  and 

dtes  a  study  to  suggest  that  nicotine-finee  cigarettes  cause  'Tiking."^^  The  industry  thus 

disputes  FDA's  conclusion  that  nicotine  produces  subjective  effects  that  are  similar  to  those  of 

other  addictive  drugs. 

FDA  disagrees.  A  wide  range  of  evidence,  discussed  in  section  II.  A.3.C.L,  above, 
demonstrates  that  nicotine,  whether  administered  abne  or  in  a  cigarette,  behaves  like  other 
addictive  drugs  in  "subjective  effects"  testing.  Upon  review  of  this  evidence,  FDA  notes  that 
the  industry  criticized  only  one  of  its  cited  studies. 

FDA  further  concludes  that  the  Henningfiekl  study  is  accurate  and  consistent  with  the 
findings  of  other  researchers.  The  study  design  used  by  Henningfiekl  ef  a/,  is  a  staixlardized 
procedure  for  qualifying  the  abuse  liability  of  drugs  in  humans;  it  is  used  nationally  and 
intematwnally  by  addktbn  researchers.^^*  The  use  ofsubjects  with  histories  ofdrug  abuse  is 
also  standard  praaice  in  such  studies;  indeed,  as  described  in  sectwn  ILA.3.C.L,  above,  these 
subjects  are  en^foyed  because  they  can  use  their  history  to  distinguish  the  psychoactive  effects 
of  different  drugs.  Thus,  for  this  type  of  abuse  liability  testing,  it  is  critical  that  the  populatwn 
be  conp)sed  of  stinkers  with  tiapeiicnx  with  other  addktive  drugs  to  enable  them  to 
compare  the  effects  of  nicotine  to  those  of  other  drugs. 


^^'  Henningfield  JE,  Miyasato  K,  Jasioski  DR,  Abuse  liability  and  phannacodynamic  characteristics  of 
intravenous  and  inhaled  nicotine.  Journal  of  Pharmacology  and  Experimental  Therapeutics  1985;234:1- 
12.  5««  AR  (Vol  39  Ret  69). 
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See  section  ILAS.cL,  above,  for  a  description  of  die  term  "liking.' 


^^'  Jasinski  E^  Henningfield  JE,  Human  abuse  liability  assessment  by  measurement  of  subjective  and 
physiological  ^ects,  in  Testing  for  Abuse  Liability  of  Drugs  in  Humans,  eds.  Fisdiman  MW,  Mello  NK,  NIDA 
Research  Moaogrsfh  92  (Rockville  MD:  National  Institute  on  Drug  Abuse,  1989).  See  AR  (VoL  76  Re£  1 72). 
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The  resuks  from  the  study  by  Henning&ki  er  a/,  demonstrate  that  nicotic 

by  intravenous  injectioo  or  by  inhalation  of  tobaccx)  smoke,  pnxiuces  similar  subjective  effects. 

These  efifeots  include  dose-related  elevation  in  the  Morphine-Benzedrine  Group  Scale  and  the 

"liking"  scaife.  There  is  no  possibility  that  the  subjects  were  responding  to  the '*flavor"  of 

nicotine  or  tar  when  they  wwe  able  to  discriminate  nicotine  injected  intravenously.  Nicotine 

produced  results  similar  to  those  of  other  dep»idence-i»x)ducing  drugs  (e.g.,  morphine. 


itsults: 


cocaine,  and  anphetamine)  on  the  scales  used  in  this  study. 

Furthermore,  researchers  who  preceded  and  foltowed  Henningfiekl  obtained  consistent 
findings.  Researchers  other  than  Henningfiekl  er  oi.,  using  methods  other  than  the  MBG  and 
the  "liking"  scale,  aJso  confirmed  that  mcotine  produces  positive  subjective  effects  after 
intranasal  and  intravenous  administratbn.^^  Subjects  in  these  studies  used  the  folbwing 
adjectives  ti  describe  the  positive  subjective  effects  of  nicotine;  "head  rush,"  "fiseling  good," 
or  "high."  This  evidence  strongly  demonstrates  that  nicotine— and  not  tar — ^is  responsible 
for  the  "subjective  effects"  of  cigarettes. 


Sutboiaad  G,  Stapletoo  JA,  Russell  MAH,  et  al..  Randomised  controUed  trial  of  nasal  nicotine  spray 
in  smoking  cessation.  Lancet  1992;340:324-329.  See  AR  (VoL  91  Ref.  527). 

Suttieriand  G^  Russell  MA,  Stapleton  J,  et  al..  Nasal  nicotine  spray:  a  rapid  nicotine  delivery  system, 
Psychophamuicology  1992;108:512-518.  See  AR  (Vol  91  Ref.  526). 

Peridns  KA,  Grobe  JE,  Epstein  LH,  et  al.,  Chrraiic  and  acute  tolerance  to  subjective  effects  of  nicotine, 
PharmacoloOy.  Biochemistry  and  Behavior  1993;45:375-381.  See  AR  (VoL  271  Ref.  3728). 


Perkins  KA  Orobe  JE,  Epstein  LH,  et  al..  Effects  of  nicotine  on  subjective  arousal  may  be  dqiendent  on 
baseline  subjective  state.  Journal  of  Substance  Abuse  1992;4:131-141.  See  AR  (VoL  348  Ref.  5516). 

Johnston  LM^  Tobacco  smoking  and  nicotine.  Lancet  1942;2:742.  See  AR  (VoL  278  Ref.  3947). 

Jones  RT,  Fajrell  TR  III,  Heming  RL  Tobacco  smoking  and  nicotine  tolerance,  in  Self-Administration  of 
Abused  Substances:  Methods  for  Study,  ed.  Krasnegor  NA,  NIDA  Research  Monograph  20  (RockviUe 
MD:  National  Institute  on  Drug  Abuse,  1978),  at  202-208.  See  AR  (VoL  41  Ref.  88). 
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Finally,  the  industry  cites  a  study  by  Butschky  et  al}^^  to  suggest  that  nicotine-free 
cigarettes  cause  "liking"  too.  What  the  industry  does  not  niention  is  that  the  study  was 
conducted  in  newly  abstinent  smokers  and  that  these  nicotine-free  cigarettes  were  "liked" 
only  when  compared  to  lettuce  cigarettes  that  the  researchers  acknowledged  to  be 
unpalatable.  As  described  in  section  n.B.3.,  below,  the  repeated  association  of 
pharmacological  effects  ami  senswy  effects  over  thousands  of  repetitions  causes  the 
sensory  aspects  of  addictive  behaviors  (such  as  taste)  to  come  to  be  associated  with  the 
pharmacological  effect  (such  as  "liking")  of  addictive  substances.  Much  as  Pavlov' s  dog 
salivated  at  the  sound  of  the  bell  (a  conditioned  response),  individuals  addicted  to  drugs 
actually  experience  some  of  the  effects  of  the  psychoactive  drug  by  conditioned  cues 
associated  with  the  aa  of  self-administering  the  drug  in  the  early  stages  of  abstinence. 
This  phenomenon  has  been  described  for  many  drugs,  including  heroin."'  Just  as  a  heroin 
addict  may  experience  a  rush  simply  by  injecting  a  saline.solutk)n,  a  cigarette  smoker  may 
experience  pleasure  when  smoking  a  denicotinized  cigarette.  Thus,  the  finding  that  a 
denicotinized  cigarette  can  trigger  "liking"  during  withdrawal  does  not  call  into  question 
the  conclusion  that  nicotine  has  "subjective  effects"  in  humans. 


"'  Butschky  MF,  Bailey  D,  Henningfield  JE,  et  al..  Smoking  without  nicotine  delivery  decreases 
withdrawal  in  12-hour  abstinent  smokers.  Pharmacology,  Biochemistry  and  Behavior  1995;50(l):91-96. 
See  AR  (VoL  442  Ref.  7484). 

^^  O'Brien  C3>,  Testa  T.  Teraes  J,  et  al.,  QmditicHiing  effects  of  narcotics  in  humans,  in  Behavioral 
Tolerance:  Research  and  Treatment  Indications,  NIDA  Research  Monograph  18  (Washiogton  DC- 
Government  Printing  Office  No.  017-024-00899-8,  Jan.  1978).  at  67-71.  See  AR  (VoL  535  Ref.  96. 
vol.in.L). 
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Surgeon  General's  Report,  1988.  at  308-31 1.  See  AR  (VoL  129  Ref.  1592). 
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Comments  on  Self- Administration  and  Reinforcement 

The  tobacco  industry  argues  that  nicotine's  reinforcing  effects  are  different 
fipom  thoscpf  heroin  and  cocaine,  that  animals  need  to  be  trained  to  self-administtt"  nicotine, 
that  the  reiiforcing  efficacy  of  nicotine  is  more  like  that  of  cafifeiM,  and  that  m  one  study  cited 
by  FDA  a  light  stimulus  associated  with  nicotine  was  required  for  self-adminBtration.  The 
industry  concludes  that  animal  self-administration  studies  do  not  support  the  finding  that 
nicotine  is  addictive. 

FDA  disagrees.  Upon  review  of  the  evidence  in  the  administrative  record,  FDA  notes 
that  there  aie  over  ten  studies  demonstrating  self-administration  of  nicotine  by  aninsUs."*  Only 
one  of  thes^  is  specifically  contested  by  the  tobacco  industry.  Fiirthennore,  none  of  the 
industry's  arguments  seriously  call  into  question  FDA's  finding  that  aninnls  self-administer 


aigi 


mcotme  m  a  manner  consistent  wkh  other  addictive  substances. 

ft  is  true  that  the  reinforcing  efBscts  of  niootine  do  diflfer  from  those  of  cocaine  and 
heroin;  all  dependence-producing  drugs  are  not  alike.  In  feet,  FDA  noted  that  the  range  of 
environmental  conditions  under  which  nicotine  functions  as  a  positive  reinforcer  appears  more 
limited  than  for  cocaine."'  The  limited  conditions  under  which  aninals  self-administer 


)wever. 


mcotine,  hoivever,  cbsely  correspond  to  the  conditions  of  human  tobacco  use.  That  is,  aninals 
self-administer  nicotine  when  it  is  given  intOTnittently— in  a  feshion  similar  to  nicotine  delivery 
from  cigarettes  and  smokeless  tobacco.  / 


2M 


See  appendix  1  to  JurisdictiOTal  Analysis.  See  AR  (VoL  1  Aj^ndix  1). 
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FDA  agrees  that  animals  can  be  trained  to  self-administer  nicotine.  This  method  is 

widely  accepted  as  standard  practice  in  self-administration  testing  in  animals.  What  is 

important  is  that,  under  these  conditions,  nicotine  is  self-administered  significantly  more  than 

placebo  and  in  a  manner  consistent  with  other  addictive  substances. 

The  tobacco  industry  cites  a  review  chapter  in  a  textbook  on  psychopharmacotogy  to 

suggest  that  caffeine  and  nicotine  self-administration  are  similar.  The  review  article  cited 

focuses  on  whether  caffeine  is  a  drug  of  abuse  and,  while  casually  noting  similarities  between 

some  data  on  nicotine  and  caffeine,  does  not  purport  to  analyze  the  studies  on  nicotine  at  alL^^ 

Indeed,  caffeine  self-administration  in  animals  is  weak  and  sporadic.  ^^'  FDA  further  notes  that 

the  chapter  on  mcotine  in  this  same  textbook  unequivocally  concludes  that  mcotine  is 


240 


additive. 

Finally,  FDA  agrees  that  the  study  by  Gokiberg  et  aL^^  showed  that  squirrel  monkeys 
self-administer  nicotine  most  actively  when  associated  with  a  light  stimulus.  The  tobacco 


^^*  Griffiths  RR,  Mumford  GK,  Caffeine — A  drug  of  abuse?,  in  Psychopharmacology:  The  Fourth 
Generation  of  Progress,  eds.  Bloom  FE,  Kupfer  DJ  (New  Yoric  Raven  Press,  1995),  at  1699-1713. 
See  AR  (Vol.  535  Ref  96,  vol.  in.E). 


^^^  Hrishman  SJ,  Henningfield  JE,  Stimulus  fimcticiis  of  caffeine  in  humans:  relation  to  dependence  potential, 
Neuroscience  and  Biobehavioral  Reviews  1992;  16:273-287.  See  AR  (VoL  79  Rtf  230). 

GrifBdis  RR ,  Woodson  ?P,  Reinfoccing  properties  of  caffeine:  studies  in  humans  and  laboratory  animals. 
Pharmacology.  Biochemistry  and  Behavior  1988;29(2):419-427.  See  AR  (VoL  535  Ret  96,  voL  HE). 

Jaffe  JH,  Drug  addiction  and  drag  abuse,  in  Goodman  and  Gilman's  The  Pharmacological  Basis  of 
TherapeuHcs,  8th  ed.  (New  York  Pergamon  Press,  1990),  chap.  22  (522-573),  at  524.  See  AR  (VoL  535 
Ref.96,voLin.G). 

^*°  Henningfield  JE,  Schuh  LM,  Jarvik  ME,  Pathophysiology  of  tobacco  dependence,  in 
Psychopharmacology:  The  Fourth  Generation  of  Progress,  eds.  Bloom  FE,  Kupfer  DJ  (New  York: 
Raven  Press,  1995),  at  1715-1729.  See  AR  (VoL  39  Ref  72). 
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Goldberg  SR,  Speahnan  RD,  Goldberg  DM,  Persistent  bdiavior  at  high  rates  maintained  Jiy  intravenous  sdf- 


administration  of  nicotine,  Science  1981;214:573-575.  See  ARiWdi  5  Ref  35-2). 
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industry  in^Bes  that  this  finding  means  that  the  Hght  stinuihis — not  nicotine — ^was  responsible 
for  nicotin^  self-administTation  in  this  study.  FDA  disagrees.  Rates  of  self-administration  of 
nicotine  wih  the  light  stimulus  were  markedly  higher  than  rates  of  self-administration  of 
placebo  with  the  light  stimulus,  indeed,  the  monkeys'  self-administration  of  nicotine  was  so 
intense  that  it  resen^Ied  cocaine  use.  Hius,  the  conclusion  that  nicotine  was  not  self- 
administered  is  incorrect;  the  correa  conclusion  is  that  nicotine  self-administration  was  most 
dramatic  >Afhen  associated  with  environmental  cues  that  had  been  linked  to  mcotine  injections. 

The  smokeless  tobacco  industry  claims  that  its  fotKlucts  i»t)vide  a  constant 
dose  of  nicbtine,  a  regimen  that  animals  dkl  not  self-administCT.  This  claim  is  contrary  to  the 
evidence.  AsdescribedinsectionILD.,bek)w,  moist  snuff  and  chewing  tobacco  do  not 
provide  unjfoim  release  of  mcotine  from  the  products.  In  fact,  each  pinch  of  anokekss 
tobacco  pipvides  nicotine  that  is  absorbed  rapidly  for  the  first  5  minutes;  the  rate  of  absorption 
then  tapers  off  until  the  next  piix^h  is  consumed.  This  pattern  of  nicotine  consunq>tx)n  is  siinilar 
to  the  regiiiien  that  was  self-administered  by  animals.  .  . 

The  tobacco  industry  oriticizes  the  human  self-administration  study  conduaed 
by  Hennin^fiekl  et  aL^^  on  the  grounds  that  the  nuni)er  of  subjects  used  in  the  study  was  too 
small,  that  the  study  should  have  been  conducted  with  sut>iects  without  a  history  of  drug  abuse, 
and  that  the  subjects  also  self-administered  saline. 

F£  A  believes  that  the  study's  design  was  sound  and  that  the  results  are  reliable. 
The  proce  lure  utilized  by  these  researchers  is  the  standard  procedure  utilized  by  all 
investigate  irs  evaluating  the  abuse  liability  of  a  compound  in  humans.  This  well- 


^*^  Henningoeld  JE,  Miyasoto  K,  Jasinski  DR,  Cigarette  smakers  self-administer  intraveoous  nicotine* 
Pharmacoloey.  Biochemistry  and  Behayior  1983;19:887-890.  See  AR  (VoL  39  Ret  71). 
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established  procedure  has  been  used  to  examine  the  abuse  potential  of  a  vari^y  of 


compounds,  such  as  alcohol,  marijuana,  heroin,  and  sedatives,  in  both  inpatient  and 
outpatient  settings.  In  the  evaluation  of  a  new  molecular  entity  (NME)  that  shows  some 

structural  and/or  pharmacological  similarities  to  known  drugs  of  abuse,  FDA  requires  that 

f      ■ 
studies  similar  to  this  one  be  conducted  in  order  to  reach  a  regulatory  decision  on  the 

abuse  potential  of  the  NME  being  considered  for  drug  approval.^^ 

In  response  to  the  concerns  of  the  tobacco  industry  about  the  study  methodology, 
the  sample  size  of  six  is  acceptable  and  the  use  of  volunteers  with  histories  of  drug  abuse 
is  a  valid  method  of  conducting  such  research,  according  to  the  National  Institute  on  Drug 
Abuse.^^  Human  studies  evaluating  the  abuse  potential  of  a  compound  in  subjects 
without  a  history  of  drug  abuse  do  not  produce  valid  results.  Such  tests  in  non-drug 
abusers  could  lead  to  the  conclusion  that  drugs,  including  heroin,  have  a  low  potential  to 
produce  dependence  because  first-time  users  may  not  find  them  pleasant.^' 

With  respect  to  the  self-administration  of  saline,  the  comment  overiooks  major 
distinctions  between  nicotine  and  saline:  (1)  "subjective  effects"  were  not  associated  with 
the  saline  deliveries,  thus  saline  was  not  psychoactive;  (2)  in  comparison  to  the  orderly 
pattern  of  self-administration  observed  with  the  nicotine  injections,  the  pattern  of  saline 
deliveries  was  highly  variable;  (3)  the  number  of  self-administered  saline  injections 
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See  Surgeon  General's  Report,  1988,  at  270.  See  AR  (VoL  129  Ref.  1592). 


^**  Jasinski  DR,  Itamingfidd  JE,  Human  abuse  liability  assessment  by  measuronent  of  subjective  and 
ph)isidogical  effects,  in  Testing  for  Abuse  Liability  of  Drugs  in  Humans,  eds.  Hsdiman  MW,  Mello  NK,  NIDA 
Researdi  Monograi*  92  (Rodcville  MD:  National  Institute  on  Drug  Abuse,  1989).  See  AR  (VoL  76  Ret  172). 

^*^  Jaffe  JH,  Drug  addiction  and  drug  abuse,  in  Goodman  andGilman's  The  Pharmacological  Basis  of 
Therapeutics,  8th  ed.  (New  York  Pergamon  Press,  1990),  chap.  22  (522-573),  at  529.  See  AR  (VoL  535 
Ref.  96,  VOL  ra.G). 
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decreased  across  sessions  while  nicotine  injections  were  constant  in  those  subjects  who 

were  tested  repetitively  with  saline  and  nicotine;  and  (4)  when  saline  and  nicotine  were 

simultanfeously  available  in  a  follow-up  study,  the  volunteers  self-administered  nicotine 

almost  etclusively  and  not  saline.^^  Thus,  saline  was  not  psychoactive  and  did  not 

function  |as  a  "positive  reinforcer." 

The  tobacco  industry  argues  that  caffeine,  rapid  eye  movement  (REM) 

sleep,  mignetic  fields,  and  stress  increase  dopamine  levels  in  the  brain.  According  to  the 

i 
industry,  then,  nicotine's  effea  on  dopamine  activity, is  shared  by  several  other  compounds 

or  experiences, 

Tmis  argument  is  based  on  a  mischaracterization  of  the  relationship  between 

addictive  substances  and  dopamine  activity.  FDA  found  that  nicotine  and  other  addictive 

substances  do  more  than  increase  dopanaine  levels  in  the  brain;  they  increase  dopamine 

activity  in  a  specific  system  that  signals  reward  and  pleasure,  thus  leading  to  reinforcing    . 

behavior  Nicotine's  effect  in  this  system  is  similar  to  that  of  other  dependence-producing 

substance  ss.  These  conclusiwis  are  based  on  reproducible  studies  and  are  widely  accepted 

in  the  scientific  community.  Indeed,  none  of  the  industry's  cited  studies  casts  any  doubt 

on  the  prpfound  effects  of  nicotine  on  this  brain  system. 

le  study,  cited  by  the  industry  as  proof  of  the  effect  of  caffeine  on  dopamine 

levels,  ac|tually  examined  the  effect  of  caffeine  on  aggressive  behavior  of  rats.  Dopamine 

levels  were  not  even  measured.  The  authors  merely  speculated  at  the  end  of  the  article 
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Surgeoi  General's  Report,  1988,  at  192.  See  AR  (Vol  129  Rcf.  1592). 
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that  caffeine  may  affect  r^  aggression  via  dopamine.  Moreover,  they  did  not  extend  their 
speculation  to  reward  or  reinforcement."' 

Another  study,  cited  by  the  industry  as  proof  of  the  effect  of  REM  sleep  and 
magnetic  fields  on  dopamine,  actually  described  two  patients  treated  with  magnetic 
fields — without  any  control  group.  The  authors  merely  speculated  that  REM  sleep 
deprivation  and  magnetic  fields  may  affect  dopamine  in  the  mesolimbic  system.  But 
without  a  control  group,  it  is  impossible  to  assess  whether  there  was  any  true  response  to 
magnetic  fields.^^ 

The  industry  cites  a  third  study  to  suggest  that  stress  increases  dopamine  levels. "' 
This  study  delivered  severe  stimuli  such  as  electric  shocks  to  mice  and  studied  dopamine 
responses.  The  authors  concluded  that  a  dopamine-based  reward  pathway  exists  and  is 
altered  under  conditions  of  severe  stress.  This  conclusion  casts  no  doubt  on  the  fmding 
that  nicotine  also  critically  affects  this  pathway. 

5.  In  a  footnote,  the  tobacco  industry  argues  that  "it  is  not  clear  that 
nicotine's  effects  on  dopaminergic  mechanisms  play  a  significant  role  in  smoking 
behavior."  This  argument  refers  to  a  study  by  Conigall  and  Coen."° 
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Pedoov  W,  Rousseva  S,  Efifecis  of  caffeine  oa  aggressive  behavi<x  and  avoidance  teaming  of  rats  with 
isolati(Hi  syndrome,  Methods  and  Findings  in  Experimental  and  Clinical  Pharmacology  1984;6(S):433- 
436.  See  AR  (VoL  535  Ref.  96,  voL  ni.L). 

^**  Sandyk  R,  Tsagas  N,  Anninos  PA  et  al..  Magnetic  fields  mimic  the  behavioral  effects  of  REM  sle^ 
dq>rivation  in  humans.  International  Journal  of  Neuroscience  1992;65(l-4):61-68.  See  AR  (VoL  535 
Ref  96,  vol.  IILL). 

^*^  Puglisi-Allegra  S,  Kempf  E,  Cabib  S,  Role  of  genotype  in  the  adaptation  of  the  brain  dopamine  system 
to  stress,  Neuroscience  and  Biobehavioral  Reviews  1990;14(4):523-528.  See  AR  (VoL  535  Ref.  96, 


voLIILL). 

^^  Corrigall  W,  Coen  K,  Dopamine  mechanisms  play  at  best  a  small  role  in  the  nicotine  discriminative 
stimuhis.  Pharmacology.  Biochemistry  and  Behavior  1994;48(3):817-820.  See  AR  (VoL  535  Ref  96, 
voLin.B). 
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A  has  reviewed  the  study  in  question  and  concludes  that  the  tobacco  industry's 


conclus  on  seriously  misrepresents  the  research.  In  this  paper,  the  authors  suggested  that 
dopamine  activity  may  not  explain  why  smokers  recognize  low  doses  of  nicotine  in  their 
brain,  b  it  the  authors  never  doubted  that  dopamine  activity  is  essential  to  the  reward 
associated  with  smoking.  The  same  article  cited  by  the  industry  includes  the  statement  that 


'"the  reinforcing  effects  of  nicotine  have  a  dopaminergic  substrate,  likely  the  ascending 
mesolinlbic  dopamine  system""* — exactly  the  finding  of  FDA.  These  researchers^ 
misrepresented  by  the  industry  to  suggest  a  small  role  for  dopamine  in  smoking  behavior, 
have  demonstrated  in  their  own  laboratory  that  dopamine  activity  significantly  affects 
nicotine  consumption."^ 

Comments  on  Withdrawal,  Tolerance,  and  Nicotine  Replacement 
The  tobacco  industry  argues  that  the  effects  of  withdrawal  from  nicotine 
are  not  substantial.  This  argument  is  based  upori  multiple  overlapping  and  sometimes 
contradictory  contentions:  (1)  nicotine  withdrawal  is  not  as  severe  as  withdrawal  finom 
certain  other  drugs,  and  some  people  quit  smoking  easily;  (2)  physical  and  psychological 
symptor  is  experienced  during  nicotine  withdrawal  are  not  the  same  among  all  abstinent 
users;  (3D  withdrawal  from  nicotine  pnxluces  psychological  but  not  physical  symptoms; 
(4)  the  p  sychological  symptoms  of  abstinence  may  actually  be  a  psychopathological 
conditio  i  previously  suppressed  by  nicotine  or  may  be  frustration  with  losing  a  pleasurable 
activity;  (5)  what  is  thought  to  be  nicotine  withdrawal  may  actually  be  caffeine  withdrawal 


2S1 


252 


Id.  at  m 


Corrigkll  WA,  Franklin  KB  J,  Coen  KM,  et  cd..  The  mesolimbic  dopamino-gic  system  is  implicated  in 
the  reinforcing  effects  of  nicotine,  Psychopharmacology  1992;107:285-289.  See  AR  (VoL  8  Ref.  93-4). 
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or  caffeine  toxicity;  (6)  the  severity  of  withdrawal  symptoms  does  not  always  correlate 

with  relapse;  and  (7)  epidemiological  studies  cited  by  FDA  do  not  prove  a  substantial 

withdrawal  syndrome. 

Upon  careful  review  of  the  industry's  comments  and  the  administrative  record, 
FDA  finds  that  nicotine  clearly  produces  a  withdrawal  syndrome  among  abstinent  tobacco 
users.  This  syndrome — which  includes  both  psychological  and  physiological  symptoms — 
is  described  in  numerous  scientific  articles  and  reviews  cited  by  FDA,"^  only  a  few  of 
which  were  criticized  by  the  tobacco  industry.  Of  the  studies  on  withdrawal  from 
smokeless  tobacco  cited  by  FDA,  none  is  contested  by  the  industry.  The  tobacco  industry 
also  accepts  FDA's  finding  that  tobacco  withdrawal  causes  many  significant  autonomic 
changes,  such  as  changes  in  heart  rate.  Several  of  the  industry's  arguments  do  not 
seriously  contest  the  fact  that  nicotine  has  a  substantial  withdrawal  syndrome.  The 
remaining  arguments  contradict  each  other.  The  Agency's  specific  responses  to  the  major 
industry  contentions  are  as  follows: 

•  Nicotine  withdrawal  is  not  as  severe  as  withdrawal  from  certain  other  drugs,  and  some 
people  quit  smoking  easily. 

FDA  agrees  that  withdrawal  from  nicotine  is  not  as  acutely  life-threatening  as 
withdrawal  from  certain  addictive  drugs  such  as  alcohol  or  short-acting  bart>iturates.  But 
the  severity  of  nicotine  withdrawal  is  comparable  to  that  of  other  addictive  drugs  such  as 


"^  See  JurisdictkMud  Analysis,  60  FR  41560-41562 

See  also  Surgeon  General's  RqxMt,  1988,  at  197-207.  See  AR  (VoL  129  Ref.  1592). 

American  Psychiatric  AssociaticHi,  Diagnostic  and  Statistical  Manual  of  Mental  Disorders,  4th  ed. 
(Washington  DC  American  Psychiatric  Association,  1994),  at  244-245.  See  AR  (VoL  37  Ref.  8). 
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cocainc.y  Medical  authorities  around  the  worid  have  recognized  the  existence  of  a 


wit 
»ccu 
Fpy 


nicotine  withdrawal  syndrome  that  causes  "clinically  significant  distress  or  impainnent  in 
social,  occupational,  or  other  areas  of  functioning.""' 

)A  agrees  that  some  people  quit  tobacco  products  easily.  Similarly,  some  people 
quit  cocafie  and  other  addictive  substances  easily.^  However,  for  most  addicted  users  of 
tobacco,  quitting  is  very  difficult  See  section  n.A.3.c.iL,  above.  The  characteristic 


feature  ofjan  addictive  substance  is  that  it  is  difficult  for  most  people  to  quit  Thus,  the 
fact  that  some  people  can  quit  smoking  easily  is  iirelevaht  to  nicotine's  addictiveness  and 
to  the  scientific  consensus  supporting  a  nicotine  withdrawal  syndrome.  Moreover,  it  may 
actually  be  easier  to  quit  other  powerful  substances  than  to  quit  nicotine.  Smokers  who 
consume  about  a  pack  or  more  of  cigarettes  per  day  are  more  than  twice  as  likely  to  report 
withdrawal  symptoms  during  abstinence  as  people  who  consume  five  or  more  drinks  on 
five  or  mcire  occasi(Mis  in  a  month,  peq>le  who  repeatedly  use  cocaine,  and  people  who 


257 


repeatedly  use  marijuana. 
•  Physical  and  psychological  symptoms  experienced  during  nicotine  withdrawal  are  not 
the  saiie  among  all  abstinent  users. 


Bawwitt  ML,  Cigarette  smoking  and  nicotine  addictioa.  Medical  Climes  of  North  America 
1992;76(2):41 5-437.  at  429.  See  AR  (VoL  535  Ref.  96.  voL  IILA). 

'"  Americah  Psychiattic  Association,  Diagnostic  and  Statistical  Manual  of  Mental  Disorders.  4dl  ed. 
(Washmgum  DC:  American  Psychiatric  Association,  1994),  at  245.  See  AR  (VoL  37  Ref.  8). 

'*  Kleber  H,  Ekm't  you  beUeve  duu  nicotine  isn't  addictive,  New  York  Tunes,  Apr.  4, 1994.  See  AR 

(Vol  196  Rpf.  2497). 

i  . 

Benowitz  I^  Cigarette  smoking  and  nicotine  addiction.  Medical  Clinics  of  North  America 
1992;76(2):ftl  5-437,  at  429.  See  AR  (VoL  535  Ref.  96.  voL  IILA). 


257 


Hcraungpeld  JE,  Clayton  R,  PoUin  W,  Involvement  of  tobacco  in  alcoholism  and  illicit  drug  use, 


British  Journal  of  Addiction  1990;85:279-292,  at  280-281.  See  AR  (VoL  39  Y^eL  66) 
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FDA  agrees  that  there  is  variation  among  tobacco  users'  physical  and 

psychological  responses  to  abstinence.  But,  as  described  in  section  ILA.3.c.i.,  above,  and 

in  reviews  cited  by  the  Agency,  several  symptoms  are  so  common  as  to  be  part  of  a 

defined  syndrome.^  These  symptoms  include  depressed  mood,  insomnia,  irritability, 

anxiety,  difficulty  concentrating,  restlessness,  decreased  heart  rate,  and  increased  appetite. 

Thousands  of  individuals  around  the  worid  have  reported  these  symptoms  in  studies  of 


tobacco  abstinence. 


[ 


•   Withdrawal  from  nicotine  produces  psychological  but  not  physical  symptoms. 

The  tobacco  industry  goes  on  to  quote  selectively  from  some  researchers  to 
suggest  that  nicotine  withdrawal  does  not  produce  physical  symptoms.  This  argument  is 
at  odds  not  only  with  the  consensus  understanding  of  nicotine  withdrawal,  but  also  with 
other  quotations  used  by  the  tobacco  industry  in  the  same  comment,  which  suggests  that 
common  withdrawal  symptoms  include,  for  example,  "headache.""' 

Indeed,  the  very  sources  cited  by  the  tobacco  industry  clearly  agree  with  FDA' s 
finding  of  a  substantial  tobacco  withdrawal  syndrome.  For  example,  Balfour,  who  is 
quoted  by  the  industry  to  suggest  that  withdrawal  is  mainly  psychological,  states  that 
"many  habitual  smokers  experience  significant  and  unpleasant  withdrawal  effects  wh«i 
they  first  stop  smoking  which  can  be  ameliorated  by  giving  nicotine  in  another  form." 


^"  American  Psychiatric  Associaticm,  Diagnostic  and  Statistical  Manual  of  Mental  Disorders,  4th  ed. 
(Washington  DC:  American  Psychiatric  Association,  1994),  at  244-245.  See  AR  (Vol  37  Ref.  8). 

^^  Claric  WG,  Brater  DC  Johnscm  AR,  Drug  abuse  and  dependence,  in  G0//1  's  Mescal  Pharmacology 
(Baltimore:  Mosby),  336-352,  at  347.  S«^  AR(VoL  535  Ref.  96,  vol.  ULB). 

^^  Balfour  DJK,  The  noirochemical  mfirhanigim  underlying  nicotine  tolerance  and  dependence,  in  The 
Biological  Bases  of  Drug  Tolerance  and  Dependence,  ed.  Pratt  JA  (New  Yoric  Academic  Press,  1991), 
121-151.  at  123  (citation  omitted)  (emphasis  added).  See  AR  (VoL  535  Ref,  96,  vol  in.A). 
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Similaiiy,  i  quotation  culled  frwn  a  review  by  Hughes  et  al.  is  used  to  support  the 


conclusi(Xi|that  the  effects  of  nicotine  withdrawal  are  not  substantial.  In  fact,  Hughes  et 
al.  attribute  multiple  physical  and  psychological  symptoms  to  nicotine  withdrawal  and 
conclude  that  some  symptoms  can  be  so  severe  that  they  may  "prevent  smoking 


cessation 


»t61 


•  The  psychological  symptoms  of  abstinence  actually  may  be  a  psychopathobgical 
conditi(^  previously  suppressed  by  nicotine  or  may  be  frustration  with  losing  a 
pleasure  )le  activity. 

The  tobacco  industry  cites  the  Diagnostic  and  Statistical  Manual  of  Mental 
Disorders  <Jf  the  American  Psychiatric  Association  for  this  assertion,  but  offers  no 
evidence  ta  suggest  that  any  significant  number  of  quitting  smokers  have  psychiatric 
diagnoses  or  are  just  frustrated.  Nor  does  the  DSM.  Its  actual  text  merely  alerts 
clinicians  not  to  mistake  symptoms  of  abstinence  for  psychopathology  or  frustration  "in 
any  given  c^se."^^ 

« 

•  What  is  bought  to  be  nicotine  withdrawal  may  actually  be  caffeine  withdrawal  or 
caffeine  toxicity. 

FD>  I  agrees  that  some  symptoms  are  common  to  caffeine  and  nicotine  withdrawal, 
and  somt  are  common  to  nicotine  withdrawal  and  caffeine  toxicity.  Withdrawal  from 
nicotine  and  cocaine  also  causes  conunon  symptoms  of  depressed  mood,  increased 


'  Hughes  JRL  Higgins  ST,  Hatsukami  D,  Effects  of  abstinence  ftom  tobacco:  a  critical  review,  Research 
Advances  in  Alcohol  and  Drug  Problems  1990;10:317-398,  at  381.  See  AR  (VoL  535  Ref.  96,  voL  IILG). 

"^  American  Psychiatric  Association,  Diagnostic  and  Statistical  Manual  of  Mental  Disorders,  3d  ed, 
revised  (Was|ingion  DC:  American  Psychiatric  Association,  1987),  at  150.  See  AR  (VoL  535  Ref.  96, 
vol  ni.A). 
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app^te,  and  insomnia.  ^  Such  overlap  has  not  led  any  credible  scientific  source  to 

conclude  that  nicotine  withdrawal  has  been  confused  with  another  drug's  syndrome  and 

therefore  does  not  exist. 
•  The  severity  of  withdrawal  symptoms  does  not  always  correlate  with  relapse. 

On  several  occasions  in  its  comments,  the  tobacco  industry  claims  that  the  severity 
of  withdrawal  does  not  directly  predia  relapse.  Based  on  this  observation,  the  industry 
concludes  that  the  symptoms  of  withdrawal  from  tobacco  are  not  significant  and  that 
physical  dependence  to  nicotine  is  not  real. 

FDA  disagrees.  Severity  of  withdrawal  does  predia  relapse;  most  people  who  quit 
smoking  relapse  within  1  week,^**  when  withdrawal  symptoms  are  at  or  near  their  peak.^ 
Moreover,  studies  indicate  that  light  smokers,  who  are  less  likely  to  suffer  withdrawal 
symptoms,  are  more  likely  to  succeed  in  quitting  than  are  heavier  smokers. 

The  industry' s  argument  is  based  on  the  mistaken  assumption  that,  if  withdrawal 
symptoms  were  significant,  their  presence  would  perfectly  correlate  with  relapse.  But,  as 
described  in  depth  in  the  1988  Surgeon  General's  Report,  multiple  confounding  factors 
are  associated  with  relapse  to  use  of  any  addictive  substance,  no  matter  how  significant 
the  withdrawal  syndrome."'  These  factors  include  psychiatric  impairment,  expectations. 


^^^  American  Psycliiathc  Association,  Diagnostic  and  Statistical  Manual  of  Mental  Disorders,  4tb  ed. 
(Washington  DC:  American  Psychiatric  AssodatiMi,  1994).  See  AR  (VoL  535  Ref.  96,  voL  IILB). 

^**  Hughes  JR,  Gulliver  SB,  Fenwick  JW,  et  al.,  Snxrfdng  cessation  among  self-quitters.  Health 
Psychology  1992;11:331-334,  at  333.  See  AR  (VoL  348  Ref.  5512). 

^^  Hughes  JR,  Gust  SW,  Skoog  K,  et  al..  Symptoms  of  tobacco  withdrawal:  a  replicati(m  and  extensiffli. 
Archives  of  General  Psychiatry  1991;48:52-59,  at  56.  See  AR  (VoL  129  Ref  1404). 

^"  Surgeon  GeneraTs  Report,  1988,  at  315-316.  See  AR  (VoL  129  Ref.  1592). 

"'W.  at  3 15-324. 
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demograpHics,  enrollment  in  treatment  programs,  peer  influence,  and  social  support  Even 
life-threatening  withdrawal  symptoms  associated  with  drugs  such  as  alcohol  do  not 
necessarily  lead  to  relapse.  After  a  complete  review  of  available  evidence,  the  Surgeon 
General  concluded  that  nicotine's  pharmacological  role  in  relapse  is  similar  to  the  role  of 

i 

opioids  and  alcohol.^  Thus,  the  absence  of  a  perfect  correlation  between  withdrawal 
severity  and  the  precise  timing  of  a  relapse  does  not  compel  the  conclusion  that 
withdrawal  symptoms  are  insignificant  or  that  physical  dependence  to  nicotine  is  not  real. 
•   Epidemiological  studies  cited  by  FDA  do  not  prove  a  substantial  withdrawal  syndrome. 

Thatobacco  industry  criticizes  several  studies  cited  by  FDA  in  support  of  a 
tobacco  withdrawal  syndrome.  Upon  review  of  these  studies,  FDA  finds  that  the 
industry's  qomments  take  quotations  out  of  context  and  make  inappropriate  inferences 


from  researchers'  findings.  For  example,  the  industry  objects  to  a  study  by  Hughes 
et  al.     on  |he  grounds  that  the  researchers  tabulated  withdrawal  symptoms  on  only  105 

I 

of  the  3 15  subjects.  In  fact,  the  analysis  of  withdrawal  appropriately  included  every 
subjea  in  the  study  who  was  abstinent  ftom  both  tobacco  and  nicotine.  The  other  210 
subjects  received  nicotine  giim  to  reduce  their  withdrawal  symptoms;  these  subjects  were 


PPro 


thus  inappropriate  for  research  on  the  severity  of  withdrawal. 

Similarly,  the  industry  claims  to  provide  data  to  contradict  FDA's  citation  of  the 
1991  and  1992  National  Household  Surveys.  But  FDA's  data  reported  the  prevalence  of 
withdrawal  lymptoms  for  smokers  who  consume  sixteen  to  twenty-five  cigarettes  per  day. 


MS 


269 


Mat  323. 


Hughes  JR, 


Gust  SW,  Skoog  K,  et  al..  Symptoms  of  tobacco  witbdrawal:  a  rq)lication  and  extaision. 


Archives  ofGtneral  Psychiatry  1991;48:52-59.  5«tf  AR(VoL  129  Ref.  1404), 
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The  industry' s  data  are  based  on  a  different  set  of  smokers  and,  at  any  rate,  are  hardly 

different  from  FDA's. 

Such  arguments  cannot  seriously  challenge  the  scientific  consensus  that  led  the 
American  Psychiatric  Association  to  define  Tobacco  Withdrawal  Syndrome  in  1980  and  to 
ratify  its  decision  again  as  recently  as  1994  in  DSM-IV. 

2.        The  tobacco  industry  argues  that  nicotine  does  not  induce  pharmacological 
tolerance.  This  conclusion  is  based  upon  several  arguments:  (1)  tolerance  can  be  both 
pharmacological  and  nonpharmacological;  (2)  smokers  and  users  of  smokeless  tobacco  do 
not  continue  to  increase  their  tobacco  consumption  over  the  course  of  their  lives  and  thus 
do  not  escalate  their  dose;  (3)  FDA's  studies  on  dose  escalation  are  not  persuasive;  and 
(4)  a  study  on  low-nicotine  snuff  disproves  tolerance. 

FDA  disagrees  with  the  industry's  analysis  and  conclusion.  Much  uncontested 
evidence  in  the  administrative  record  demonstrates  conclusively  that  nicotine  causes 
tolerance  in  tobacco  users.  For  example,  the  industry  does  not  dispute  evidence  of 
diminished  cardiovascular  and  nervous  system  responses  to  nicotine  over  the  course  of  a 
day.  Nor  does  the  industry  deny  that  many  cigarette  smokers  escalate  their  doses  of 
nicotine  to  daily  use^^°  or  that  the  age  of  young  consumers  of  smokeless  tobacco 
correlates  with  the  amount  of  use.^^'  Furthermore,  the  arguments  that  the  industry  does 
make  are  not  persuasive,  as  discussed  below. 


^'°  Benowitz  NL,  Cigarette  smoking  and  nicotine  addiction.  Medical  Climes  of  North  America 
1992;76(2):415-437.  See  AR  (VoL  535  Ref.  96,  vol.  IILA). 

Henningfield  JE,  Cohen  C,  Slade  JD,  Is  nicotine  more  addictive  than  cocaine?  Briti^  Journal  of 
Addiction  1991;86:565-569.  See  AR  (Vol  277  Ref.  3904). 

"'  Worid  Health  Organization,  Smokeless  Tobacco  Control:  Report  of  a  WHO  Study  Group,  WHO 
Technical  Report  Series  No.  773  (Geneva:  WHO,  1988),  at  36.  See  AR  (VoL  7  Ref.  83). 
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The|  industry's  description  of  two  kinds  of  tolerance  is  irrelevant  Sources  in  the 

administrative  record  cited  by  FDA  refer  exclusively  to  pharmacological  tolerance.  See 

sections  IL,  V.3,c.i.  and  II.A3.c.ii.,  above. 

The  tobacco  industry  makes  the  observation  that  smoking  behavior  reaches  a 
plateau  as  the  smoker  grows  older.  Similarly,  the  smokeless  tobacco  industry  points  out  . 
that  middle*aged  users  may  consunre  less  than  young  adults.  But  these  observations  do 
not  disprove  the  existence  of  tolerance,  which  does  not  require  forever-increasing 
consumption  of  a  substance.  Tolerance  is  a  phenomenon  that  develops  rapidly,  leads  the 
vast  majoriijy  of  beginning  tobacco  users  to  escalate  their  dose,  and  then  can  eventually 
result  in  a  stable  pattern  of  consumption.  Some  heroin  addicts  also  eventually  reach  a 
level  of  consumption  that  may  remain  constant  for  years.^^ 

The  tobacco  industry  asserts  that  a  study  cited  by  FDA  on  the  proportion  of 
smokers  wHo  report  needing  more  cigarettes  to  obtain  desired  effects  does  not  support  the 
idea  of  toleijance  to  nicotine  and  also  does  not  prove  that  such  tolerance  is  widespread  or 
marked.  FDA  disagrees  with  these  assertions.  The  industry  cites  no  data  or  references  to 
explain  whj  the  study  does  not  demonstrate  tolerance.  In  fact,  the  study's  findings 
perfectly  fit 'the  tobacco  industry's  own  definition  of  tolerance  that  "more  drug  is  necessary 
to  produce  t  le  desired  effea."  People  who  have  tried  cigarettes  at  least  once  are  more 
likely  to  rep  ort  the  need  for  larger  doses  to  get  the  same  effect  than  people  who  have  tried 


2T2 


Jaffe  JH,linig  addiction  and  drug  abuse,  in  Goodman  and  Gilman's  The  Pharmacological  Basis  of 


Therapeutics, 
(VoL  535  Ref, 


8th  ed.  (New  Yotk:  Pergamon  Press,  1990),  chap.  22  (522-573).  at  531-532.  See  AR 
96,  vol.  m.G). 
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cocaine,  marijuana,  and  alcohol  at  least  once.^"  Moreover,  FDA  notes  that 

epidemiological  data  are  just  one  demonstration  of  tolerance;  most  of  the  evidence  on 

tolerance  to  nicotine  presented  by  FDA  is  uncontested  by  the  tobacco  industry. 

Finally,  the  smokeless  tobacco  industry  cites  a  study  that  measures  the  response  of 
oral  tobacco  users  to  a  low-nicotine  snuff.  In  the  study,  users  increased  their  consumption 
of  tobacco  to  compensate  for  its  lower  nicotine  content  The  industry' s  ai^gument  here 
confuses  tolerance  with  compensation.  FDA  addresses  the  industry's  comments  on 
compensation  in  section  II.A.7.i.,  above. 

3.         The  tobacco  industry  cites  research  on  nicotine  replacement  therapies  to 

argue  that  nicotine  is  not  a  key  reason  for  tobacco  use.  According  to  the  industry,  if 
nicotine  were  central  to  tobacco  consumption,  providing  nicotine  replacement  should 
eliminate  smoking  behavior  and  all  withdrawal  symptoms.  The  industry  contends  that 
nicotine  replacement  trials  cited  by  FDA  do  not  demonstrate  either  efficacy  of  replacement 
therapy  or  elimination  of  withdrawal  symptoms.  The  industry  disputes  FDA's  summary  of 
nicotine  replacement  trials  and  makes  multiple  objections  to  individual  studies.  The 
industry  also  contends  that  the  study  population  is  not  generalizable  to  the  entire  smoking 
population. 

Upon  review  of  the  industry's  detailed  comments  and  the  data  in  the  administrative 
record,  FDA  disagrees  with  the  industry's  position  on  nicotine  replacement  therapies. 
Scientific  consensus  supports  the  view  that  such  therapies  not  only  reduce  withdrawal 
symptoms  but  increase  abstinence.  An  extensive  preapproval  evaluation  of  such  therapies 


"'  Henningfield  JE,  Clayton  R,  PoUin  W,  Involvement  of  tobacco  in  alcoholism  and  illicit  drug  use, 
BrUish  Journal  of  Addiction  1990;85:279-292.  See  AR  (VoL  39  Ref.  66). 
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by  FDA  alio  concluded  that  they  were  safe  and  effective,  and  even  sources  cited  by  the 

tobacco  industry  agree.  The  efficacy  of  nicotine  replacement  therapies  is  strong  pnx)f  of 
the  central  role  of  nicotine  in  tobacco  consumption.  The  industry's  position  is  based  upon 
mistaken  ajsumj^ons,  misinterpretation  of  clinical  trials,  and  misuse  of  FDA  reviews. 

According  to  the  tobacco  industry,  replacing  one  form  of  an  addictive  substance 
with  another  form  should  completely  eliminate  the  addia's  desire  to  use  the  substance.  If 
this  assumption  were  correct,  then  no  methadone  user  would  ever  relapse  to  heroin.  In 


iin£ 


fact,  providng  oral  methadone  in  substance  abuse  clinics  helps  only  some  opioid  users  to 
remain  totally  abstinent,^^^  and  abstinence  rates  of  former  heroin  users  on  methadone  are 
similar  to  those  of  former  smokers  receiving  nicotine  replacement  therapy .^'^  The 
industry's  simplistic  formulation  ignores  many  faaors,  such  as  the  importance  of  the  route 
and  speed  of  drug  administration.  Just  as  a  heroin  addict  may  want  a  "rush"  from  injection 
and  reject  tjie  steady  dose  of  oral  methadone,  a  tobacco  user  may  prefer  the  "rapid, 
peaking"  d<|>se  of  inhaled  nicotine  over  the  more  steady  dose  from  replacement  therapy.^^* 
Given  the  irength  of  addiction  to  tobacco  products,  it  is  noteworthy  that  there  is  a 


"*  Jaffc  JH,  II>nig  addiction  and  drug  abuse,  in  Goodman  and  Oilman's  The  Pharmacological  Basis  of 
Therapeutics^  %\h  ed.  (New  Yoric  Pergamon  Press,  1990),  chap.  22  (522-573),  at  531-532.  See  AR 
(Vol  535  Rei  96,  voL  IILG). 

"'  Henningfitid  JE,  Griffiths  RR,  Jasinski  DR,  Cigarette  smoking  and  opioid  dependence:  common 
facttxs.  Presented  at  the  meeting  of  the  Amaican  Psychological  Association  (Sep.  2, 1980).  See  AR 
(Vol.  80  Ref.  254). 

Surgeon  General's  Report,  Smokeless  Tobacco.  1986,  at  155.  See  AR  (VoL  128  Ref.  1591). 

Gorelick  D,  "iranscript  to  the  FDA  Drug  Abuse  Advisory  Committee,  Meeting  27,  "Issues  Concaning 
Nicotine-CcM^taining  Cigarettes  and  Other  Tobacco  Products"  (Aug.  2, 1994),  292.  See  AR  (VoL  255 
Ref.  3445) 

"*  Research  ind  Development/Quahty,  Transdermal  Nicotine,  at  3.  See  AR  (VoL  531  Ref.  124). 
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significant  increase  in  abstinence  with  replacement  therapy,  but  it  is  not  surprising  that 

these  products  are  not  always  effective. 

The  industry  also  argues  that  replacing  an  addictive  substance  with  another  form 
should  eliminate  all  withdrawal  symptoms.  In  fact,  providing  nicotine  does  dramatically 
reduce  physiological  withdrawal  symptoms."'  Psychological  withdrawal  is  reduced  but 
not  eliminated,  primarily  because  users  have  associated  tobacco  consumption  with  certain 
stimuli,  such  as  taste  and  ritual.  Such  "conditioned"  cues  become  part  of  the  tobacco 
consumption  experience,  and  the  denial  of  such  cues  can  lead  to  behavioral  symptoms.  In 
this  sense,  nicotine  is  like  other  addictive  drugs."* 

The  industry  misinterprets  data  on  the  efficacy  of  nicotine  replacement  therapies. 
First,  the  industry  argues  that  FDA' s  data  do  not  support  the  conclusion  that  the  initial 
quit  rate  is  "about  50%."  The  actual  studies  cited  1-month  quit  rates  of  35%,  61%,  50%, 
50%,  26%,  57%,  47%,  and  36%.  The  overall  average  for  all  studies  was  49%."' 

Second,  the  industry  argues  that  some  individual  studies  do  not  show  a  statistically 
significant  increased  quit  rate  with  nicotine  replacement  therapy.  The  Jurisdictional 
Analysis,  however,  included  a  chart  showing  the  overwhelming  consistency  among 
nineteen  studies  on  nicotine  replacement  therapies  in  demonstrating  efficacy. 
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Surgeon  Generals  Report,  1988,  at  208.  See  AR  (VoL  129  Ref.  1592). 


^^  Benowitz  NL,  Cigarette  smoking  and  nicotine  addiction,  Merced  Climes  of  North  America 
1992;76(2):41 5-437,  at  418.  See  fiA  (VoL  535  Ref.  96,  vol.  m. A). 
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See  appendix  1  to  Jurisdictional  Analysis.  See  AR  (VoL  1  Appendix  1). 
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A  definitive  meta-analysis  on  the  efficacy  of  the  nicotine  patch  was  cited  by  FDA, 


lei 


and  its  methods  and  results  were  not  disputed  by  the  tobacco  industry.  This  study, 
published  in  the  Journal  of  the  American  Medical  Association,  reviewed  seventeen  studies 
involvingjover  5,000  patients  and  concluded  that  "this  meta-analysis  provides  compelling 
evidence  that  the  nicotine  patch  is  a  consistently  effective  aid  to  smoking  cessation.  . 
Individuals  wearing  the  active  nicotine  patch  were  more  than  twice  as  likely  to  quit 
smoking  $s  were  individuals  wearing  a  placebo  patch."^* 

TAird,  the  industry  makes  multiple  objections  to  individual  studies  on  nicotine 
replacement  therapy.  These  objections  dispute  fme  points  of  methodology  and  often  cite 
FDA  reviewers*  own  criticisms  of  the  studies.  To  the  extent  that  the  industry  heavily 
relies  on  FDA's  critique  of  the  stodies,  the  industry  should  accept  FDA's  conclusion  that 
the  studies  demonstrate  the  efficacy  of  nicotine  replacement  therapy.  Indeed,  FDA  has  not 


les 


only  the  statutory  authority  but  also  the  expertise  to  deteraiine  whether  a  new  drug 


therapy  is 


efficacious.  After  extensive  premarket  review,  FDA  concluded  that  nicotine 


replacement  therapies  are  efficacious.  FDA's  conclusion  is  consistent  with  scientific 
consensus. 

Tt  e  tobacco  industry  also  argues  that  the  subjects  in  trials  on  nicotine  replacement 
therapy  aje  not  representative  of  all  smokers.  But  FDA's  reason  for  citing  the  research 
was  to  dei|nonstrate  that  providing  nicotine  by  another  means  enhances  abstinence  and 
reduces  \\4thdrawal  where  it  has  been  studied.  These  results  show  the  critical 
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Fiore  M^  Smith  SS,  Jorenby  DE,  et  al..  The  effectiveness  of  the  nicotine  patch  fw  smoking  cessatioa- 
l^sis.  Journal  of  the  American  Medical  Association  1994;271:1940-1947,  at  1945  (emphasis 


a  meta-anal; 

added).  Se^  AR  (VoL  6  Ref.  64-1). 
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phannacological  role  of  nicotine  in  tobacco  use.  Indeed,  if  the  tobacco  industiy  were 

correa  that  nicotine' s  only  important  role  in  tobacco  is  for  '*flavor,**  then  there  should  be 

absolutely  no  benefits  in  any  study  of  transdeimal  nicotine  replacement  therapy.  That 

nicotine  r^lacement  is  effective  is  conclusive  evidence  of  nicotine's  role  as  a 

pharmacological  reinforcer. 

4.         The  tobacco  industry  argues  that  studies  on  nicotine  replacement  therapy 
cannot  be  relied  upon  to  demonstrate  that  a  high  proportion  of  smokers  are  addicted. 

FDA  agrees  with  this  comment  Other  studies,  cited  in  sectiop  n.B.2.a.,  below, 
however,  do  demonstrate  that  a  high  proportion  of  smokers  are  addicted. 

g.        Comments  on  Epidemiological  Studies 

1.        The  tobacco  industry  ckims  that  studies  of  individual  DSM  criteria  do  not 
demonstrate  that  any  group  of  smokers  satisfied  sufficient  criteria  to  qualify  for  the 
diagnosis  of  addiction. 

FDA  cited  these  studies  as  support  for  the  conclusion  that  a  significant  proportion 
of  tobacco  consumers  are  addicted  to  nicotine.  This  conclusion  is  primarily  demonstrated 
by  population-based  studies,  including  the  DSM-IV  field  trial,  which  show  that  the  vast 
majority  of  smokers  do  meet  sufficient  DSM  criteria  to  be  considered  nicotine  dependent, 
discussed  in  more  detail  in  section  n.B.,  below.  The  field  trial  was  a  large,  multicenter 
study  conducted  in  1991  and  1992  at  five  sites  across  the  country  (Buriington,  VT; 
Philadelphia,  PA;  Denver,  CO;  St  Louis,  MO;  and  San  Diego,  CA).^^  The  population 


2S2 


Woody  GE,  Cottier  LB,  Cacciola  J,  Severity  of  depoidence:  data  from  the  DSM-IV  field  trials, 
AddicHon  1993;88:1573-1579.  S*e  AR(VoL  13  Ref.  150). 

Cottier  L,  Comparing  DSM-m-R  and  ICD-10  substance  use  disorders,  Addiction  1993;88: 689-6%. 
5«AR(VoL  13Ref.  149). 
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studied  reMiesented  a  diverse  sample  and  included  African- Americans,  women,  others 

randomly  selected  fincMn  the  general  population,  and  still  others  with  a  range  of  diagnoses 

and  substaace  use  pattems.  The  field  trial  documents  that  80%  to  87%  of  smokers 

studied  qualified  for  the  diagnosis  of  nicotine  dependence.  In  its  comments,  the  American 

Psychiatric  Association  concurs  with  the  Agency's  findings:  "DSM  based  studies  also 

found  that  80%  to  90%  of  aduh  smokers  are  nicotine  dependent.""^ 

Th^  tobacco  industry's  comments  on  population-based  studies  are  addressed  in 

section  II.B.4.b.,  below.  It  is  relevant  to  mention  here  that,  if  the  industry's  assertion  that 

these  population-based  studies  are  not  representative  of  all  smokers  is  correct,  then  large 

surveys  of  whether  all  smokers  meet  individual  DSM  criteria  would  show  inconsistent 

s.  But  this  is 


results. 


not  the  case.  Overwhelming  evidence,  cited  in  section  n.A.3.c.iL, 


above,  condusively  demonstrates  that  the  vast  majority  of  tobacco  consumers  meet 


individual  driteria  for  addiction. 


2. 


The  tobacco  industry  disputes  that  use  of  tobacco  products  persists  longer 
and  in  greater  amounts  ^han  the  user  intends.  According  to  the  industry,  studies  cited  by 
FDA  demonstrate  that,  at  most,  30%  of  people  who  have  ever  tried  tobacco  become 
"dependent?'  by  FDA's  definition.  The  industry  also  argues  that  the  desire  to  quit  is  not 
evidence  of  intent  to  cut  down. 

FdX  disagrees  with  the  industry's  position.  It  is  widely  accepted  that  users  of 
tobacco  products  consume  more  than  they  originally  intended,^  Longitudinal  data,  cited 


2S3 


2S4 


Americani  Psychiatric  Assodatiixi,  Comment  (Jaa  2, 1996),  at  2.  See  AR  (Vol  700  Ref.  1020). 
American  iPsychiatric  Associaticm,  Diagnostic  and  Statistical  Manual  of  Mental  Disorders.  4th  ed. 


(Washington 


DC:  American  Psychiatric  Association,  1994),  at  243.  See  AR  (VoL  37  Ref.  8). 
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*in  section  ILA.3.c.ii.,  above,  demonstrate  that  smokers  frequently  underestimate  how 

much  they  will  be  smoking  in  the  future.  As  many  as  90%  of  current  users  smoke  more 

than  five  cigarettes  a  day,^'  despite  the  evidence  that  nearly  half  of  young  consumers  do 

not  intend  to  become  daily  smokers.^^  Although  estimates  vary  from  study  to  study, 

persons  who  have  smoked  at  least  one  cigarette  are  about  twice  as  likely  to  develop 

dependence  as  are  persons  who  have  ever  tried  cocaine  or  alcohol. 

If  an  individual  wants  to  quit  smoking  but  cannot,  then  the  individual  is  smoking 
more  than  he  or  she  intends.  The  overwhehning  evidence  presented  in  section  ILA.3.c.ii., 
above,  that  many  would-be  quitters  cannot  attain  abstinence  supports  the  contention  that 
consumers  use  cigarettes  longer  and  in  greater  amounts  than  intended. 

3.        The  tobacco  industry  disputes  that  tobacco  use  continues  despite  attempts 

to  quit.  The  industry  observes  that  90%  of  cigarette  smokers  who  quit  succeed  by 
themselves,  and  the  smokeleSs  tobacco  industry  suggests  that  75%  of  successful  quitters 
find  it  easy  to  quit  The  tobacco  industry  also  alleges  that  FDA  mischaracterizes  data  on 
self-reports  of  dependence  from  the  National  Household  Surveys  and  misrepresents 


^^  Benowitz  NL,  Cigarette  sim^dng  and  nicotine  addiction.  Medical  Clinics  of  North  America 
1992;76(2):415-437.  See  AR  (VoL  535  Ref.  96,  vol.  m.A). 

Henningfield  JE,  Cohen  C,  Sladc  JD,  Is  nicotine  more  addictive  dian  cocaine?  British  Journal  of 
Addiction  1991;86:565-569.  See  AR  (VoL  277  Ref.  3904). 

^**  Elders  Ml,  Perry  CL,  Eriksen  MP,  et  al..  The  report  of  the  Surgeon  Generat  preventing  tobacco  use 
among  young  people,  American  Journal  of  Public  Health  1994;84<4):543-547,  at  544.  See  AR  (VoL  38 
Ref  39). 

^''  Anthony  JC  Warner  LA,  Kessler  RC  Comparative  q)idemiology  of  dependence  on  tobacco,  alcohoL 
oxuiolled  substances  and  inhalants:  basic  findings  from  the  National  Comorbidity  Survey,  Experimental 
and  Clinical  Psychopharmacology  1994:2:244-268.  See  AR  (VoL  37  Ref.  4). 
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failure  rates  from  a  GX!  study.  The  industry  further  argues  that  smokers  may 


lie  on  survi  7s  about  their  desire  to  quit 

Aft  sr  reviewing  industry  comments  and  the  administrative  record,  FDA  concludes 
that  there  ii  overwhehning  evidence  that  tobacco  use  continues  despite  attempts  to  quit. 
Indeed,  thi$  faa  is  well  known  to  the  tobacco  industry.  For  example.  Brown  & 
Williamson's  data  show  that,  while  32  million  Americans  attempted  to  quit  each  year  from 
1981  to  19»3,  fewer  than  a  third  were  successful  for  6  months.  See  Jurisdictional  Analysis, 
60  FR  41 668.  Philip  Monis'  data  show  similar  success  rates.^ 

TIk  argument  that  most  smokers  and  users  of  smokeless  tobacco  who  quit  do  so 

without  ass  istance  relies  on  surveys  of  the  small  proportion  of  tobacco  users  who  are  able 

to  quit  eacl  year.  This  population  is  not  representative  of  the  vast  majority  of  current 

tobacco  us<  rs,  who  have  tremendous  difficulty  quitting.  Furthermore,  the  fact  that  some 

smokers  an ;  able  to  quit  without  assistance  does  not  reveal  the  difficulty  experienced  by 

these  individuals  or  the  extent  to  which  they  have  previously  relapsed.  More  than  half  of 

i 
people  presenting  for  treatment  of  alcohol  or  drug  abuse  who  also  smoke  cigarettes  report 

that  quitting  smoking  would  be  harder  than  giving  up  their  other  drug  of  abuse.^'  Two- 
thirds  of  sn  okers  who  try  to  quit  on  their  own  relapse  within  2  days,  and  approximately 


^**  Ryan  FJ  (Philip 
Behavior:  Motives 
234.  SeeAR\iy/ol 

289 


Morris  Inc.),  Cold  turkey  in  ijreenfieid,  Iowa:  a  foUow-iq)  study,  in  Smoking 

and  Incentives,  ed  Dunn  WL  (Washington  DC:  VH  Winst(Mi  &  Sons,  1973),  at  231- 

8  Ref.  105). 


Kozlowsk^  LT,  Wilkinson  A,  Skinner  W,  et  al..  Comparing  tobacco  cigarette  dependence  widi  other 
drug  dependencies.  Journal  of  the  American  Medical  Association  1989;261:898-901.  See  AR  (VoL  41 
Ref.  92). 
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90%  relapse  within  3  months.^  Sixty-eight  percent  of  smokeless  tobaccx)  users  who  have 

attempted  to  quit  have  tried  to  do  so  an  average  of  four  tunes. 

The  industry  disputes  FDA' s  analysis  of  199 1  and  1 992  National  Household 

Survey  data,  which  reveal  that  83%  to  87%  of  moderate  to  heavy  smokers  feel  addicted. 

The  industry  first  argues  that  the  question  to  smokers  has  no  validity;  FDA  disagrees  and 

notes  that  the  industry  cited  the  same  survey  result  from  the  1985  survey  at  another  point 

in  its  comments.  The  industry  then  suggests  that  FDA's  analysis  of  the  1991  and  1992 

data  is  inconsistent  with  published  reports.  This  is  not  true.  The  Substance  Abuse  and 

Mental  Health  Services  Administration  (SAMHSA)  conducted  two  National  Household 

Surveys,  one  in  1991  and  another  in  1992.  The  data  referred  to  in  the  Proposed  Rule 

were  a  calculation  by  the  Centers  for  Disease  Control  and  Prevention  (CDC)  of  raw  data 

obtained  in  the  1991  and  1992  surveys  and  presented  at  FDA's  Drug  Abuse  Advisory 

Committee  meeting  in  August  1994.^'^  The  CDC  pooled  the  raw  data  from  both  surveys, 

weighted  them  accordingly,  and  then  evaluated  the  data  using  parameters  different  from 

those  outlined  in  the  main  findings  of  each  survey.  The  CDC  used  the  data  to  look  at 

different  age  groups  of  users  and  different  numbers  of  cigarettes  smoked  per  day  than  did 

SAMHSA.  Even  if  the  calculations  performed  by  SAMHSA  had  been  used,  the  data 


^^  Hughes  JR,  Gulliver  SB,  Fenwick  JW, «/  al..  Smoking  cessaticm  among  self-quitters.  Health 
Psychology  1 992;  11 :33 1-334.  See  AR  (VoL  348  Ref.  5512). 

"'  Severson  HH,  Enough  snuff:  ST  cessation  from  the  behavioral  clinical,  and  public  health 
perspectives,  in  Smokeless  Tobacco  or  Health,  an  Intentational  Perspective,  Smoking  and  Tobacco 
Control  Monograph  2,  NIH  PubUcation  No.  93-3461  (Washington  DC:  GPO,  1993),  at  281-282.  See  AR 
(Vol.  18  Ref.  5-1). 

"^  Giovino  GA,  Zhu  BP,  Tomar  S,  et  al..  Epidemiology  of  Tobacco  Use  and  Symptoms  of  Nicotine 
Addiction  in  the  United  States:  A  Compilation  of  Data  from  Large  National  Surveys,  presentation  of  the 
Centers  for  Disease  Control  and  PreventiOT  to  the  FDA's  Drug  Abuse  Advisory  Committee  (Aug.  2, 
1994).  See  AR  (VoL  459  Ref.  7820). 
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would  stil^show  that,  among  those  who  smoke  about  a  pack  or  more  of  cigarettes  per 

day,  81%  iteport  feeling  dependent.^^ 

The  tobacco  industry  also  argues  that  FDA  mischaracterized  a  1993  report  from 
the  CDC  tl  at  FDA  cited  in  the  Jurisdictional  Analysis  for  the  statement  that  more  than  15 
million  Ariericans  "tried  to  quit"  each  year  and  about  3%  ultimately  succeeded.^  The 
industry  contends  that  the  survey  did  not  ask  specifically  whether  smokers  had  tried  to 
quit,  but  whether  smokers  did  not  smoke  at  least  1  day  during  the  preceding  year.  The 
industry  cc  ncludes  that  this  report  is  not  relevant  to  whether  smokers  try  to  quit. 

FD  \  disagrees.  For  daily  smokers,  the  CDC  counted  one  day  of  abstinence  only  if 
the  smoker  s  stated  "they  quit  for  at  least  1  day."^''  The  CDC  logically  interpreted  these 
results  as  s  wwing  that  17  million  daily  smokers  who  reported  not  smoking  for  at  least  1 
day  made  i  n  attempt  to  quit.  Acconiing  to  the  report,  "the  findings  from  this  survey 
indicate  thit,  in  1990  and  1991,  approximately  42%  of  daily  smokers  abstained  fix)m 
smoking  cigarettes  for  at  least  1  day  but  that  approximately  86%  of  these  persons 
subsequently  resumed  smoking.  The  high  rate  of  relapse  is  likely  because  of  the  addictive 
nature  of  nicotine."^  FDA  accepts  CDC's  interpretation  of  its  survey. 


293 


Department  of  Health  and  Human  Services,  Substance  Abuse  and  Mental  Healdi  Services  ■ 

Administration,  Office  of  Applied  Studies,  National  Household  Survey  on  Drug  Abuse:  Main  Findings, 
1991.  DHHS:  Publication  Number  (SMA)93- 1980  (RockviUe  MD:  DHHS,  Public  Health  Service,  1993), 
at  127-  See  AR  (VoL  535  Ref.  96.  voL  IILM). 
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Centers  fc  r  Disease  Control  and  Prevention,  Snxddng  cessati<m  during  previous  year  amoag  adults — 
United  Statei  1990  and  1991,  Morbidity  and  Mortality  Weekly  Report  1993;42(26):504-507.  See  AR 
(VoL66Ref^2). 


295 


296 


Id.  at  504 


W.  at  504- 507 
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FDA  also  notes  that  CDC's  estimate  is  consistent  with  other  published  estimates^^ 

a 

and  the  tobacco  industry's  own  tabulations  of  long-term  quit  rates.  For  example,  a 
tobacco  company  has  estimated  that  fewer  than  4%  of  smokers  who  attempt  to  quit  are 
able  to  quit  permanently.  See  Jurisdictional  Analysis,  60  FR  41668-41669. 

FDA  disagrees  that  survey  results  significantly  distort  the  numbers  of  smokers  who 
want  to  and  have  tried  to  quit.  This  method  of  data  collection  is  a  scientifically 

.r 

recognized  and  accepted  mode  of  inquiry  for  prevalence  studies,  which  is  relied  upon  to* 
determine  the  population  prevalence  of  other  disorders,  including  alcohol  dependence, 
cocaine  dependence,  and  depression.^'^  Some  of  these  are  disorders  for  which,  compared 
to  tobacco  use,  interview  methods  would  be  less  likely  to  reveal  accurate  results  because 
of  the  criminal  consequences  associated  with  illicit  drug  use.  Moreover,  the  authors  of  a 
study  on  this  subject  cited  by  the  tobacco  industry  merely  speculate  that  some  smokers 
who  say  they  want  to  quit  may  be  dissembling,  primarily  on  the  basis  of  evidence  that 
some  smokers  who  claim  to  have  quit  smoking  have  been  shown  to  be  still  smoking.  At  no 
time  do  these  authors  suggest  that  most  smokers  do  not  want  to  quit.^ 

4.        The  tobacco  industry  disputes  that  tobacco  consumers  continue  to  use 
despite  knowledge  of  physical  problems  attributable  to  tobacco.  The  industry  notes  that, 
in  one  survey,  a  majority  of  smokers  rated  their  overall  health  as  good  or  excellent  and 


"'  See,  e.g.,  Hughes  JR,  GuIIIvct  Sft,  Fenwick  JW,  et  al.,  Smcrfdng  cessation  among  self-quitters.  Health 
Psychology  1992;  11 :33 1-334.  See  AR  (VoL  348  Ref.  5512). 
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American  Psychiatric  Association,  Diagnostic  and  Statistical  Manual  of  Mental  Disorders,  4th  ed. 
(Washington  DC:  American  Psychiatric  Association,  1994),  at  \1 5-211.  See  AR  (VoL  535  Ref  96, 
vol.  IILB). 

Kozlowski  LT,  Herman  C3>,  Frccker  RC,  What  researchers  make  of  what  cigarette  smokers  say: 
fUtering  smokers'  hot  air.  Lancet  1980;1(8170):699-7(X).  See  AR  (Vol.  535  Ref.  96,  voL  in.I). 
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concludes  fin  )m  this  that  the  smokers  were  not  suffering  ill  health  from  tobacco  use.  The 
industry  alsc  criticizes  studies  cited  by  FDA  that  document  high  rates  of  smoking  after 
catastrophic  illness  on  the  basis  that  (1)  the  sample  sizes  were  small;  and  (2)  some  ftaction 
of  the  subjects  in  the  studies  were  able  to  quit 

Aftel  reviewing  the  evidence  in  the  administrative  record,  FDA  disagrees  with  the 
industry's  position.  To  argue  that  a  majority  of  smokers  generally  believe  themselves  in 
"good"  or  "itcellent'^  health,  the  industry  cites  a  Gallup  poU  originally  cited  by  FDA.^ 
In  fact,  contrary  to  the  industry's  argument,  this  Gallup  poll  demonstrates  that  smokers 
continue  to  i  ise  tobacco  despite  health  problems.  Sixt^-five  percent  of  smokers  in  the 
survey  adm^ted  that  "smoking  has  already  affected  their  health."  Moreover,  the  data 
reveal  that:  (1)  significantly  fewer  smokers  than  nonsmokers  rated  their  health  as 
"excellent";iand  (2)  smokers  rated  their  overall  condition  as  significantly  less  healthy  than 
nonsmokers  did.  Thus,  this  survey  supports  FDA's  contention  that  smokers  persist  in 
using  tobacio  despite  knowledge  that  their  health  has  been  harmed  by  smoking. 

The  industry's  criticism  of  data  cited  by  FDA  on  smokers  continuing  to  use 
tobacco  afte  r  myocardial  infarction,  lung  cancer,  and  laryngeal  cancer  is  not  persuasive. 
The  industry  offers  no  contradicting  evidence,  nor  does  it  suggest  any  reason  why  the 
studies  cite<J  by  FDA  might  not  be  generalizable  to  the  larger  population.  In  the  absence 
of  such  reasons,  FDA  believes  that  the  sample  sizes  were  adequate  to  permit  such 
generalizatibn. 


^  Gallup  Gt ,  Smoldns  PrevaUnce,  Beliefs,  and  Activities  by  Gender  and  Other  Demographic  Indicators 
(Princeton  nJ:  Gallup  Organization,  1993X  at  20, 37.  See  AR  (VoL  86  Ref.  1 165). 


140 


Federal  Register  /  Vol.  61.  No.  168  /  Wednesday,  August  28,  1996  /  Rules  and  ReguUtions    44797 


V,  II.A.7. 

The  industry  finally  makes  the  argument  that  some  people  with  devastating  disease 

from  tobacco  are  able  to  quit  smoking.  This  contention  misses  the  point.  Even  in  the 
most  drastic  of  circumstances,  when  patients  have  lost  part  of  their  body  to  cancer  from 
smoking  or  had  part  of  their  heart  muscle  die  from  smoking,  many  still  cannot  stop.  That 
any  significant  number  of  people  return  to  smoking  after  such  devastating  tobacco-related 
disease  is  a  powerful  illustration  of  the  addictiveness  of  nicotine. 

h.        Comments  on  Nicotine's  Other  Significant  Pharmacologieal  Effects 
1.         The  tobacco  industry  argues  that  many  substances  and  activities 
tangentially  affect  the  brain,  but  that  a  reliable  criterion  for  a  "substantial"  pharmacological 
effect  is  intoxication.  According  to  the  comment,  nicotine  does  not  produce  intoxication, 
and  therefore  its  pharmacological  effects  are  not  substantial. 

FDA  disagrees.  FDA  has  presented  dozens  of  scientific  studies  and  reviews  to 
show  that  nicotine  has  numerous  substantial  pharmacological  effects  on  the  human  body. 
The  most  significant  of  these  is  addiction,  discussed  at  length  in  section  n.A.3.,  above. 
Other  examples  of  substantial  effects  include  significant  molecular  changes  in  the  brain, 
effects  on  weight  regulation,  and  substantial  alterations  of  mood,  alertness,  and  cognition, 
none  pf  which  the  industry  contests.  The  vast  majority  of  drugs  that  FDA  already 
regulates,  whose  pharmacological  effects  are  indisputable,  do  not  produce  intoxication. 
FDA  notes  that  nicotine  can  cause  intoxication.  Indeed,  first-time  users  often  become 
intoxicated.^'  Regular  users  do  so  rarely  because  they  have  developed  an  extremely  high 
level  of  tolerance  to  this  effect  of  nicotine.^"^ 
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Surgeon  General's  Report,  1988,  at  594.   See  AR  (VoL  129  Ref.  1592). 


Id.  at  593-596. 


141 


44798    Federal  Register  /  Vol.  61,  No.  168  /  Wednesday.  August  28.  1996  /  Rules  and  Reguiations 


I. 


n.A.7. 


Comments  on  Whether  Cigarettes  and  Smokeless  Tobacco  Deliver 
Pharmacologically  Active  Doses  of  Nicotine 


1 .         Several  professional  organizations  with  expertise  in  pharmacology  and 
addiction  comment  on  the  ability  of  cigarettes  and  smokeless  tobacco  to  provide  addictive 
doses  of  nil  »tine.  These  comments  uniformly  agree  with  the  conclusion  that  cigarettes 
and  smokeless  tobacco  do  provide  pharaiacologically  active  doses  of  nicotine  capable  of 
producing  addiction.  These  organizations  include  the  College  on  Problems  of  Drug 

Dependenoe,  which  states: 

Niootine  is  appropriately  categorized  as  an  addictive  drug.  Data 
from  both  animals  and  humans  indicate  that  nicotine  produces 
tolerance,  physical  dependence,  reinforcing  psychoactive  effects 
and  it  thus  has  the  potential  for  becoming  an  abused  substance. 
Regular  cigarette  smokers  and  habitual  smokeless  tobacco  Users 

obtain  sufficient  quantities  of  nicotine  to  produce  these  effects 

Cigarettes  and  smokeless  tobacco  serve  as  highly  effective  and 
efficient  drug  delivery  devices.  They  provide  nicotine  in  quantities 
mid  patterns  that  enable  users  readily  to  develop  and  sustain 

dependence. 

Thfc  American  Society  of  Addiction  Medicine  concludes  that  "nicotine  in 
cigarettes  and  in  smokeless  tobacco  is  a  pharmacologically  active  agent  that  causes 
addiction  in  a  high  proportion  of  users. 

Similar  conclusions  were  reached  by  the  American  Psychological  Association, 
which  observes  that  " [c]igarettes  and  smokeless  tobacco  serve  as  highly  effective  and 


^^  CoUege  cm  Problems  of  Drug  Dependence,  Commott  (Nov.  6, 1995),  at  1  (emphasis  added).  See  AR 
(VoL  700  R^f.  1021). 

"*  American  Society  of  Addiction  Medicine,  Comment  (Dec  29, 1995X  at  1  (emjAasis  added).  See  AR 
(VoL  528  Rfef.  97). 
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efficient  drug  delivery  systems,  which  by  their  very  design  enable  people  to  readily 

develop  and  sustain  nicotine  addiction,"^^ 

FDA  agrees  with  these  independent  scientific  bodies. 

2.        The  tobacco  industry  takes  issue  with  FDA's  citations  of  studies  to  show 
that  certain  levels  of  nicotine  cause  pharmacological  effects. 

The  tobacco  industry  argues  that  three  studies  cited  by  FDA  to  estimate  the 
minimum  pharmacological  dose  of  nicotine  do  not  show  that  tobacco  products  cause 
significant  pharmacological  effects.  The  industry  also  contends  that  two  studies  cited  by 
FDA  to  show  that  smokers  can  control  their  nicotine  intake  do  not  reflea  common 
tobacco  consumption  behavior. 

The  industry  mischaracterizes  FDA's  reasons  for  citing  the  studies.  FDA  did  not 
cite  animal  research  and  a  study  on  the  nicotine  nasal  spray  to  prove  that  cigarettes  cause 
pharmacological  effects  in  humans.  Rather,  the  studies  were  cited  to  demonstrate  that  a 
very  low  blood  level  of  nicotine  that  is  easily  attainable  with  cigarettes  produces 
pharmacological  effects  across  species.  This  observation  complements  overwhelming 
evidence  from  clinical,  epidemiological,  and  laboratory  studies  showing  that  cigarettes  and 
smokeless  tobacco  cause  significant  pharmacological  effects  in  humans. 

Similarly,  FDA  did  not  cite  studies  on  the  extremes  of  nicotine  intake  to 
demonstrate  exactly  how  much  nicotine  every  smoker  obtains.  Rather,  the  studies  were 
cited  to  demonstrate  that  nicotine  intake  from  cigarettes  has  the  potential  to  vary  widely 
across  a  range  of  levels  that  produce  significant  pharmacological  effects  in  humans. 
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American  Psychological  Association,  Comment  (Dec  28, 1995),  at  2  (emphasis  added)  See  AR 
(Vol.  531  Ref.  123).  - 
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FD>^  also  notes  that  the  industry  offers  no  data  contradicting  FDA's  studies.  The 

industry  alsc  i  fails  to  contest  other  sources  cited  by  FDA— including  some  from  the 

tobacco  industry— that  clearly  support  the  conclusion  that  nicotine  levels  in  commercial 

tobacco  fMXxJucts  produce  significant  phannacological  effects  in  consumers.  See 

Jurisdictional  Analysis,  60  FR  41571-41572, 41632-41640. 

Fina  ly,  FDA  notes  that  the  industry  misinterprets  a  study  by  Perkins  et  al.  ^  on 
nicotine  nasid  spray.  5^e  section  n.A-7.d.,  above. 

The  industry  contends  that  nicotine  doses  provided  by  cigarettes  produce 
only  a  "minimal  response  in  laboratory  animals  and  a  small  number  of  human  subjects"  and 
that,  therefore,  FDA  has  not  established  that  nicotine  doses  delivered  by  cigarettes 
produce  substantial  phannacological  effects. 

FDA  disagrees.  Many  studies  demonstrate  such  significant  ^ects  as  systemic 
caidiovascuiar  reactions  in  nontolerant  humans  and  animals,^^  sickness  produced  by  a 
single  tobaqco  exposure  in  nontolerant  individuals,'**  and  changes  in  brain  electrical 
activity  comparable  to  those  produced  by  other  addictive  drugs.^  As  described  in 
sections  ILi  l4.,  above,  and  ILB.2.,  below,  use  of  tobacco  also  produces  significant  effects 
on  attention|,  mood,  cognition,  and  weight  regulation.  These  are  not  minimal  effects. 


^  Perkins  KJ  Giobe  J,  Scierka  A,  et  al..  Discriminative  stimulus  effects  of  nicotine  in  smokers,  in 
lntemationeU\Symposium  on  Nicotine:  The  Effects  of  Nicotine  on  Biological  Systems  //,  eds.  Claike  PBS, 
Quik  M,  Thutau  K,  Adlkofer  F  (Basel:  Birkhauser  Verlag.  1994),  at  11 1.  See  AA  (VoL  42  Ref.  1 1 1). 

^'  Surgeon  Generals  Report,  1988,  at 47.  See  AR (VoL  129  Ref.  1592). 

« 

^°»W.at594. 

'^  Pritchard  WS,  Electroencei^uUographic  effects  of  cigarette  smoking,  Psychopharmacology 
1991 ;  104:48i-490,  at  485, 488.  See  AR  (VoL  105  Ref.  965). 
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Nicotine' s  capacity  to  produce  and  sustain  addiction,  as  described  in  section  II. A.2., 

above,  is  another  example  of  a  significant  pharmacological  effect. 

Because  the  vast  majority  of  chronic  smokers  are  highly  tolerant  to  nicotine,  not  all 
of  the  pharmacological  effects  of  nicotine  are  evident  with  ever)'  cigarette  and  pinch  of 
smokeless  tobacco.  As  described  in  section  II.A.3.C.L,  above,  the  severe  degree  of 
tolerance  produced  by  nicotine  seems  to  greatly  exceed  that  produced  by  cocaine  and  to 
be  more  comparable  to  that  produced  by  morphine  in  the  reduction  of  responsiveness  to 
acute  doses  after  a  period  of  repeated  exposure. 

4.         The  tobacco  industry  argues  that  there  is  no  "addictive  level"  of  nicotine. 
This  contention  is  partly  based  on  the  claim  that  nicotine  intake  is  not  well  correlated  with 
quitting  success.  The  industry  also  argues  that  FDA's  Drug  Abuse  Advisory  Committee 
did  not  identify  a  threshold  addictive  dose  of  nicotine.  Without  such  an  "addictive  level," 
the  industry  concludes,  the  nicotine  in  tobacco  products  cannot  have  a  substantial 
pharmacological  effect. 

FDA  disagrees.  The  tobacco  industry  misinterprets  the  scientific  literature  on 
cessation  studies,  the  actual  conclusion  reached  by  the  Committee,  and  the  concept  of 
"addictive  level." 

A  large  body  of  literature  has  shown  that  nicotine  dependence  level  is  among  the 
strongest  general  predictors  of  withdrawal  severity  and  duration  of  abstinence.  See 
section  II.A.7.f.,  above.^'°  These  data  support  the  conclusion  that  the  relationship 
between  level  of  drug  intake  and  dependence  level  is  similar  to  that  observed  with  other 
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Surgeon  General's  Report,  1988,  at  3 15-321,  522-523.  SeeAR(Vol  129  Ref.  1592). 


145 


44802    Federal  Register  /  Vol.  61,  No.  168  /  Wednesday.  August  28.  1996  /  Rules  and  Regulations 


U.A.7. 
forms  of  dnigj  addiction,  namely  that  level  of  drug  intake  is  generally  but  not  precisely 

correlated  p«  itively  with  dependence  level  and  that  there  is  wide  individual  variability.'" 

It  is  because  inig  intake  alone  is  not  a  perfect  measure  of  dependence  that  diagnostic 

i 

instruments  such  as  the  DSM  are  necessary  for  clinical  piiictice. 

The  iildustry  also  misrepresents  the  findings  of  the  FDA  Committee,  which 
concluded  th;  it  all  currently  marketed  cigarettes  contain  an  addictive  dose  of  nicotine,  but 
that  the  data  Were  not  sufficient  to  detennine  a  threshold  dose  below  which  the  produa 
would  nor  po  je  a  risk  of  addiction.''^  The  main  concern  of  the  Conunittee  was  that,  in 
attempting  to  set  a  lower  limit,  any  error  on  the  high  side  would  permit  the  industry  to 
maricet  prodi  cts  that  would  be  addictive  to  some  persons.  The  Committee  was 
particularly  c  oncemed  that  persons  who  have  not  developed  tolerance  to  nicotine,  such  as 
children,  mi^t  find  even  the  doses  posed  by  Benowitz  and  Henningfield  (approximately 
one-tenth  of  he  delivery  of  a  typical  cigarette)  to  be  addictive. 

FDA  concurs  with  the  Committee  that  all  currently  marketed  cigarettes  contain 
addictive  lev  ;ls  of  nicotine. 


5. 


The  tobacco  industry  argues  that  any  compensation  occurring  in  response 


to  cigarettes  jwith  lower  yields  of  tar  and  nicotine  is  limited  and  of  short  duration.  Thus, 


according  to 
active  doses 


r 


the  industry,  smokers  of  low-yield  cigarettes  do  not  obtain  pharmacologically 
of  nicotine.  The  industry  contends  that  this  proposition  is  supported  by  an 
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M.  at  3 15-3  21. 


^'^  Transcript  ^  the  FDA  Drag  Abuse  Advisory  Committee,  Meeting  27,  "Issues  Concerning  Nicotine- 
Containing  Cigarettes  and  Other  Tobacco  Products"  (Aug.  2, 1994),  at  346-353.  See  AR  (VoL  255  Ref. 

3445). 
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W.  at  346-^  53. 
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article  by  Benowitz  and  Henningfieid.^'*  The  industry  also  argues  that  smokers  actually 

compensate  for  changes  in  tar  delivery  rather  than  nicotine  delivery.  Furthermore,  it 

denies  that  cigarette  vent-hole  blocking  is  a  significant  means  of  compensation.  The 

industry  thus  argues  that  compensation  for  nicotine  does  not  occur. 

FDA  disagrees.  Tobacco  industry  research  demonstrates  that  smokers  significantly 
compensate  for  nicotine.  For  example,  research  presented  at  a  tobacco  industry 
conference  in  1974  demonstrated  that,  "whatever  the  charaaeristics  of  cigarettes  as 
determined  by  smoking  machines,  the  smoker  adjusts  his  pattern  to  deliver  his  own 
nicotine  requirements."  See  Jurisdictional  Analysis,  60  FR  41663.  Other  examples  of  the 
tobacco  industry's  understanding  of  compensation  are  documented  in  the  Jurisdictional 
Analysis.  5e^  60  FR  41572-41575. 

Furthermore,  FDA  cited  research  in  the  Jurisdictional  Analysis  demonstrating  that 
the  actual  amount  of  nicotine  delivered  to  the  smoker  does  not  correlate  with  the  machine- 
measured  yield  of  the  cigarette  and  that  smokers  who  smoke  "low- yield"  cigarettes  have 
been  shown  to  obtain  substantially  more  nicotine  than  the  advertised  yield.  See  60  FR     .- 
41659-41665.  In  one  study,  for  example,  the  advertised  yield  of  tested  cigarettes  ranged 
from  0. 1  to  1 .6  mg  of  nicotine,  but  the  actual  nicotine  intake  by  the  smokers  asked  to 
smoke  these  cigarettes  ranged  from  0.75  to  1.25  mg.^''  Other  studies  have  also  found  that 
the  nicotine  levels  measured  in  smokers'  blood  bear  either  no  relationship  or  a  minimal 
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Benowitz  NL,  Heainingfield  JE,  Establishing  a  nicotine  direshold  for  addiction.  New  England  Journal 
of  Medicine  1994;33 1: 123-125.  See  AR  (Vol  28  Ref.  218). 
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Gori  GB,  Lynch  CJ,  Analytical  cigarette  yields  as  predictors  of  smoke  bioavailablity,  Regulatory 


Toxicology  and  Pharmacology  1985;5:3 14-326.  See  AR  (VoL  12  Ref.  142) 
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relationshi  p  to  the  nicotine  yield  of  the  cigarettes  being  smoked  and  that  machine- 
measured  yields  of  low-tar/low-nicotine  cigarettes  significantly  underestimate  true  rates  of 
nicotine  absorption.  In  most  of  these  studies,  the  subjects  were  people  who  were  smoking 
their  usual  brand  of  cigarettes  and  showed  levels  of  nicotine  not  related  to  Federal  Trade 
Commissi  Dn  (FTC)  yields,  thus  refuting  the  suggestion  that  compensation  is  short-lived.'^ 
Tne  tobacco  industry  misrepresents  the  position  of  Benowitz  and  Henningfield  on 
compensation.  These  authors  have  repeatedly  published  research  demonstrating  that 
smokers  cjompensate  with  current  cigarettes  by  smoking  harder  or  by  blocking  the  vent 
holes.'" 


In 


the  Benowitz  andflenningfield  paper  cited  by  the  tobacco  industry,  the  authors 


were  disc  issing  cigarettes — not  currently  on  the  market— with  so  little  available  nicotine 
that  it  wo  lid  be  impossible  to  compensate  for  reduced  nicotine  except  by  smoking  an 
impractic  il  number  of  cigarettes.  The  total  nicotine  content  of  these  cigarettes  would 
have  beed  only  about  5%  of  the  content  of  currently  marketed  cigarettes  and  would  have 
permitted!  a  maYimnm  delivery  of  only  about  10%  that  of  current  cigarettes.  The  authors 
predicted  that  few  smokers  would  permanently  smoke  the  200  or  more  cigarettes  needed 
to  obtain  he  nicotine  intake  typically  delivered  by  20  conventional  cigarettes.  Thus, 
Benowitz  and  Henningfield  believed  that,  if  denied  access  to  regular  nicotine  cigarettes, 
smokers  i  vould  either  quit  or  adjust  over  time  to  substantially  reduced  nicotine  intake. 


''*  Surgeoii  General's  Report,  1988,  at  158-159.  See  AR  (VoL  129  Ref.  1592). 
'''/<iatU8-163. 

Henningfield  JE,  Kozlowski  LT,  Boiowitz  NL,  A  proposal  to  develop  meaningful  labeling  for  cigarettes. 
Journal  ofyhe  American  Medical  Association  1994;272:312-314.  See  AR  (VoL  313  Ref.  4846). 
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This  prediction  is  entirely  inapplicable  to  currently  marketed  "low-yield"  cigarettes 
deUvering  O.lmg  of  nicotine  as  measured  by  the  smoking  machine;  a  smoker  need  smoke 
only  about  30  of  these  to  obtain  the  amount  of  nicotine  obtained  with  20  "full  flavoi" 


318 


cigarettes. 

The  tobacco  industry's  denial  that  vent  blocking  occurs  misses  important  points  of 
FDA's  position  on  this  issue.  FDA  has  simply  posed  vent  blocking  as  the  most  likely 
explanation  for  the  well-documented  fact  that  there  is  almost  no  difference  in  the  nicotine 
levels  observed  in  the  bodies  of  smokers  who  smoke  brands  with  widely  varying  FTC 
yields.  Smoking  more  cigarettes  is  only  one  means  by  which  smokers  compensate.  Vent 
blocking  is  another  means  at  the  smoker's  disposal  to  compensate.  Indeed,  the  studies 
relied  on  by  the  tobacco  industry  suggest  that  the  frequency  of  vent  blocking  is  inversely 
proportional  to  the  yield  of  the  cigarette.  In  other  words,  the  lower  the  tar  and  nicotine 
yield  of  the  cigarette,  the  more  the  smoker  blocks  the  vent  holes.  ^These  data  support  the 
position  that  vent  blocking  plays  an  important  role  in  compensation.  There  are,  in 
addition,  other  compensation  mechanisms,  such  as  smoking  more  of  the  cigarette  than  is 
smoked  in  testing  machines,  smoking  more  aggressively,  and  taking  deeper  inhalations.'*' 

The  tobacco  industry  contends  that  smokers  may  compensate  for  tar  rather  than 
for  nicotine.  This  contention  is  contradicted  by  a  very  extensive  body  of  literature, 
documented  in  detail  in  the  1988  Surgeon  General's  Report,'^  showing  that,  when  the 
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Transcript  to  the  FDA  Dnig  Abuse  Advisory  Committee,  Meeting  27,  "Issues  Concerning  Nicotine- 
Containing  Cigarettes  and  Other  Tobacco  Products"  (Aug.  2,  1994),  at  106.  See  AR  (VoL  255  Ref.  3445). 
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Surges  General's  Report,  1988,  at  153-158.  See  AR  (VoL  129  Ref.  1592). 


Id.  at  153-169,  282-283. 
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level  of  ni  cotine  in  cigarettes  is  manipulated,  smdcers  alter  their  smoke  intake.  Although 

the  relatidnship  is  not  perfect,  it  is  similar  to  that  which  has  been  observed  with  other 
addictive  Drugs  in  numerous  animal  studies  and  some  human  studies.  That  is,  when  the 
dose  of  tiJe  drug  in  the  cigarette  is  increased,  the  number  of  unit  doses  that  are  self- 
administered  decreases  generally,  although  not  proportionally.  This  results  in  the  frequent 
observati(!>n  of  increased  overall  drug  intake.'^* 

Inversely,  when  the  dose  is  decreased,  the  number  of  unit  doses  that  are  self- 
administered  generally  increases,  although  usually  not  proportionally.  The  relationship  has 
been  dembnstrated  with  respea  to  cigarette  smoking  by:  (1)  administering  nicotine  to 
smokers  yia  other  routes,  which  results  in  decreased  smoking;  and  (2)  administering  the 


i 


nicotine  blocker  mecamylamine  to  smokers  (which  reduces  the  effects  of  nicotine  on 
receptors  in  the  brain),  resulting  in  increased  smoking.^^  A  study  on  compensation  for 
smokeless  tobacco  cited  by  the  smokeless  tobacco  industry  showed  that  users  increased 
their  consumption  when  switched  to  a  low-nicotine  produa. 
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W.  at  2^2-283. 
'"  W;  at!  )5-169. 


'"  Anders$on  G,  Axell  T,  Curvall  M,  Reduction  in  nicotine  intake  and  (xal  mucosal  changes  amtrng  users 
of  Swedish  (xal  moist  snuff  after  switching  to  a  low-nicotine  product.  Journal  of  Oral  Pathology  & 
Medicine  1995;24:244-250.  See  AR  (VoL  526  Ref.  95,  voL  VII). 


The  low-nicotine  product  bad  a  lower  pH  than  the  higher-nicotine  {xoducL  Because  lower  pH  reduces 
absorption!  see  secticm  HD.,  below,  measurements  of  nicotine  intake  cited  by  the  indusQ7  do  not 
accurately  reflect  compCTsation  in  this  study. 
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B.        CONSUMERS  USE  CIGARETTES  AND  SMOKELESS  TOBACCO 
TO  OBTAIN  THE  PHARMACOLOGICAL  EFFECTS  OF 
NICOTINE  AND  TO  SATISFY  THEIR  ADDICTION 

In  section  II.  A.,  above,  the  Agency  concludes  that  the  foreseeable  pharmacological 
uses  of  cigarettes  and  smokeless  tobacco  establish  that  tobacco  manufeaurere  intend  their 
products  to  affect  the  structure  and  function  of  the  body.  The  Agency  may  find  additional 
evidence  of  such  intent  through  evidence  that  consumers  commonly  use  tobacco  products 
for  pharmacological  effects.  Where  consumers  use  a  product  predominantly  or  nearly 
exclusively  to  obtain  any  of  the  effects  on  the  structure  or  function  of  the  body  produced 
by  a  substance,  such  evidence  would  alone  be  sufficient  to  establish  manufacturer  intent 
See  ASH  V.Harris,  655  F. 2d  239-240. 

The  Agency  made  extensive  findings  regarding  consumer  use  of  tobacco  products 
in  the  Jurisdictional  Analysis.  See  60  FR  41576-41581.  FDA  received  comments  from 
the  tobacco  industry,  pubUc  health  and  medical  organizations  and  practitioners,  and  other 
members  of  the  public.  Upon  review  of  the  evidence  in  the  administrative  record  and 
careftU  analysis  of  the  comments  on  tiie  Jurisdictional  Analysis,  the  Agency  concludes  that 
Uie  evidence  demonstrates  tiiat  consumer  use  of  cigarettes  and  smokeless  tobacco  for  tiie 
pharmacological  effects  of  nicotine  is  predominant,  in  feet  nearly  exclusive.  Moreover,  the 
Agency  finds  tiiat  otiier  factors  associated  witii  tobacco  use— including  taste  and  habit- 
are  significant  to  almost  all  consumers  only  by  their  association  with  nicotine's 
pharmacological  effects  on  die  brain.  Thus,  FDA  finds  tiiat  actual  consumer  use  of 
cigarettes  and  smokeless  tobacco  for  tiie  pharmacological  effects  of  nicotine  provides  an 
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is  for  the  conclusion  that  these  products  are  intended  to  affect  the 
iction  of  the  human  body.'^ 
In  section  ILB.l .,  below,  FDA  discusses  its  authority  to  consider  evidence  of 
consumer  use  in  establishing  intended  use.  FDA  presents  its  maj(»r  findings  and  responds 
to  significant  comments  in  sections  ILB.2.  and  3.,  below.  In  section  ILB.4.,  below,  FDA 
responds  to  all  other  substantive  comments. 

1.        <<I]iteiidedUse'' May  Be  Established  on  the  Basis  of  Actual 
Consumer  Use 

The  legislative  history  of  the  Act  cleariy  states  that  consumer  use  can  be  probative 

of  a  product  s  intended  use.  For  example,  the  House  Report  on  the  Medical  Device 

Amendment^  of  1976  states  that  "[tjhe  Secretary  may  consider  ...use  of  a  product  in 

determining  whether  or  not  it  is  a  device."  RR.  Rep.  853, 94th  Cong.,  2d  Sess.  14 

(1976)  (emphasis  added),  reprinted  in  An  Analytical  Legislative  History  of  the  Medical 

Device  Amendments  of  1976,  Appendix  m  (Daniel  F.  O'Keefe,  Jr.  &  Robert  A.  Spiegel, 

eds.  1976).  Similarly,  the  legislative  history  of  the  1938  Act  states  expressly  that  •'the  use 

to  which  the  product  is  to  be  put  will  determine  the  category  into  which  it  will  fall." 

S.  Rep.  No.  361, 74th  Cong.,  1st  Sess.  4  (1935)  (emphasis  added),  reprinted  in  3 

- 
Legislative  History  660, 663. 


'"  In  this  case;  there  is  evidence  not  only  of  actual  consumer  use,  but  other  evidence  of  manufacturer 
intent,  including:  (1)  evidence  that  nicotine's  addictive  properties  and  other  pharmacological  ^ects  are 
foreseeable  to  a  reasonable  tobacco  manufacturer,  and  (2)  evidence  from  the  statements,  researdi,  and 
actions  of  manufacturers  establishing  that  they  intend  dieir  products  to  affect  the  structure  or  function  of 
the  bodies  of  tobacco  usas.  See  xctioos  IL  A.,  C,  and  D.  Thus,  although  the  evidence  establishes  that 
consumers  use  cigarettes  and  smokeless  tobacco  predominantly  or  nearly  exclusively  for  the 
pharmacological  effects  of  nicotine,  this  fmding  is  not  necessary  to  permit  reliance  on  the  evidence  of 
actual  consumer  use.  Relied  on  in  conjunction  with  the  other  evidence  of  manufacturer  intent,  evidence  of 
actual  consumer  use  provides  substantial  additional  support  fOT  the  Agency's  OMiclusion. 
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Like  the  legislative  history,  FDA's  regulations  on  adequate  directions  for  the  use 

of  drugs  and  devices  also  demonstrate  that  actual  consumer  use  can  be  a  basis  for 

establishing  a  product's  intended  use.  21  CFR  201.5  (drugs);  21  CFR  801.5  (devices). 

Section  201.5,  which  specifies  the  "adequate  directions"  that  must  be  provided  on  drug 

labeling,  provides  examples  of  the  "intended  uses"  of  a  drug  that  must  be  included  in  any 

adequate  labeling.  These  intended  uses  include  both:  (1)  "uses  for  which  it  is  prescribed, 

recommended,  or  suggested  in  its  oral,  written,  print,  or  graphic  advertising;"  and  (2) 

''uses for  which  the  drug  is  commonly  used"  21  CFR  201.5  (emphasis  added).  Section 

801.5  contains  parallel  provisions  for  devices.  Because  adequate  directions  for  use  are 

required  only  for  the  intended  uses  of  a  product,  these  regulations  make  the  "common 

use"  of  a  product  a  basis  for  determining  "intended  use." 

Ctourts  have  also  recognized  that  actual  consumer  use  can  be  a  persuasive  basis  for 

determining  intent — even  in  the  absence  of  other  evidence  that  the  manufacturer  intends  to 

affect  the  structure  or  function  of  the  body.  In  ASH,  the  court  explicitly  recognized  that 

actual  "consumer  intent"  by  itself  could  be  a  basis  for  imputing  intent  to  the  manufacturer 

Clearly,  it  is  well  established  "that  the  'intended  use'  of  a  product, 
within  the  meaning  of  the  Act,  is  determined  from  its  label, 
accompanying  labeling,  promotional  claims,  advertising,  and  any 
other  relevant  source."  Whether  evidence  of  consumer  intent  is  a 
"relevant  source  "for  these  purposes  depends  upon  whether  such 
evidence  is  strong  enough  to  justify  an  inference  as  to  the  vendors' 

intent.  This  requires  a  substantial  showing In  cases  such  as  the 

one  at  hand,  consumers  must  use  the  product  predominantly — and 
in  fact  nearly  exclusively — with  the  appropriate  intent  before  the 
requisite  statutory  intent  can  be  inferrwi. 

655  F.2d  at  239-240  (emphasis  added).  Similarly,  in  NNFA  v.  Weinberger,  the  court  held 

that  evidence  before  the  Commissioner  that  vitamins  "were  used  almost  exclusively  for 


^ 
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therapeutic  plirposes"  could  be  a  proper  basis  to  detemiine  that  the  manufeaurer  intended 
a  pharmacological  use.  512F.2dat703. 

Wher  a  finding  of  an  intent  to  aff ea  the  structure  and  function  of  the  body  is  based 
exclusively  on  evidence  of  actual  consumer  use,  the  evidence  must  meet  a  high  threshold. 
As  quoted  above,  the  courts  in  ASH  and  NNFA  have  indicated  that  the  evidence  should 
show  that  the  actual  consumer  use  for  drug  purposes  is  "predominant"  or  "nearly 
exclusive."  FDA's  regulations  contemplate  that  the  use  be  shown  to  be  at  least 
"common."  HCFR  201.5. 

Then  is  no  requirement,  however,  that  a  produa  be  used  nearly  exclusively  as.a 
drug  before  FDA  may  regulate  it  as  a  drug.  To  the  contrary,  a  product  that  has  both 
pharmacolog  ical  uses  and  nonpharmacological  uses  can  be  regulated  as  a  drug.  See 
United  Stater>v.  Guardian  Chemical  Corp.,  410  F.2d  157, 162-163  (2d  Cir.  1969Xa 
solvent  used  both  to  dissolve  kidney  stones  (a  drug  use)  and  to  clean  instruments  (a 


nondnig  use 


was  properly  regulated  as  a  drug).  G)nsistent  with  this  principle,  the  courts 


recognize  thit  where,  as  here,  there  is  other  evidence  of  manufacturer  intent,  consumer 
use  for  drug  jpurposes  may  be  relevent  evidence  of  intended  use  even  if  that  use  is  not 
predominant  or  nearly  exclusive.  See,  e.g..  United  States  v.  An  Article  of  Device . . . 
Topless  Radiation  Detector,  731  F.2d  1253, 1257  (7th  Cir.  1984);  United  States  v.  789 
Cases  ...Litex  Surgeons'  Gloves,  799  F.  Supp.  1275, 1285, 1294-95  (D.P.R.  1992); 
United  State  sv.22...  devices . . .  "The  Ster-o-lizer  MD-200. "  714  F.  Supp.  at  1 165; 
United  State  s  v.  An  Article  of  Device . . .  "Cameron  Spitler  Amblo-Syntonizer, "  261  F. 
Supp.  243, :  45  (D.  Neb.  1966). 
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Consistent  with  these  authorities,  the  Agency  finds  that  actual  consumer  use  can  be 

a  basis  for  establishing  the  manufacturer's  intended  use  for  the  produa.  Where  the  only 

evidence  of  intended  use  is  the  actual  consumer  use  of  the  product,  the  Agency  may  need 

to  show  that  the  use  of  the  product  for  pharmacological  purposes  is  "predominant"  or 

"nearly  exclusive"  before  establishing  that  a  product  is  intended  to  affect  the  structure  or 

any  function  of  the  body.  At  a  minimum,  as  set  forth  in  FDA's  regulations,  the  Agency 

should  show  that  the  use  is  "common"  before  relying  exclusively  on  evidence  of  consumer 

use  to  establish  intended  use.  Where,  however,  actual  consumer  use  is  only  one  of  several 

types  of  evidence  relied  upon  by  the  Agency,  more  limited  evidence  of  consumer  use  can 

be  used  to  support  a  finding  that  a  product  is  "intended  to  affect  the  struaure  or  any 

function  of  the  body." 

In  the  case  of  cigarettes  and  smokeless  tobacco,  as  discussed  below,  the  evidence 

establishes  that  the  standard  of  "predominant"  or  "nearly  exclusive"  consumer  use  is  met 

even  though  other  types  of  evidence  exist  Thus,  the  evidence  of  actual  consumer  use  of 

cigarettes  and  smokeless  tobacco  provides  an  independent  basis  for  establishing  these 

products'  intended  pharmacological  uses. 

2.        Consumers  Use  Cigarettes  and  Smokeless  Tobacco  for  the 
Pharmacological  Effects  of  Nkotine 

The  evidence  on  consumer  use  of  cigarrttes  and  smokeless  tobacco  convincingly 

demonstrates  the  intended  use  of  such  products  for  pharmacological  purposes.  In  the 

following  sections,  FDA  explains  this  conclusion  and  the  epidemiological  and  experimental 

data  that  confirm  that  consumers  do  use  cigarettes  and  smokeless  tobacco  predominantly 

for  one  or  more  of  the  pharmacological  effects  of  nicotine. 
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Epidemiological  Evidence  Shows  That  Consumers  Use  Cigarettes 
and  Smokeless  Tobacco  for  Hiarmacological  Effects 

EpkJemiological  studies  establish  that  the  vast  majority  of  consumers  use  tobacco 
for  at  least  one  of  three  pharmacological  purposes:  to  satisfy  a  nicotine  addiction;  to 
receive  the  accompanying  psychoactive  effects,  such  as  relaxation  and  stimulation;  or  to 
control  weight. 

To  jatisfy  nicotine  addiction.  If  a  tobacco  consumer  is  addicted  to  nicotine,  then 


the  key  rea3on  for  use  of  the  tobacco  produa  is  a  pharmacological  effect:  the  satisfaction 


of  the  addiction. 


Basfcd  upon  internationally  accepted  definitions  of  addiction  from  the  American 


Psychiatric 


Association  and  the  Worid  Health  Organization  (WHO),  major  recent  studies 


show  that  7  7%  to  92%  of  smokers  are  addicted  to  cigarettes.  In  various  studies,  smokers 
'   who  met  thi  criteria  for  addiction  included  those  identified  by  self-report  (90% 

'*  those  who  used  tobacco  six  or  more  times  (87%  addiaed),^^  those  who 


addicted), 


were  daily  qsers  for  at  least  one  month  (77%  to  92%  addicted),     and  those  who  reported 


any  current 


328 


use  of  cigarettes  (80%  addicted).      Studies  show  a  higher  percentage  of 


^^  Hughes  Jit  Gust  SW,  Pecbacek  TF,  I^revalence  of  tobacco  dependence  and  witlidrawal,  American 
Journal  of  Psychiatry  1987;144(2):205-208.  See  AR  (VoL  81  Rcf.  292). 
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Woody  GE,  Cottlw  LB,  Cacciola  J,  Severity  of  dependence:  data  from  the  DSM-IV  field  trials. 


Addiction  19^3;88: 1573-1579.  See  ARiWol  13  Ref.  150). 


'"  Cotfler  L, 
S«*AR(VoL 

328 


Comparing  DSM-III-R  and  ICD-10  substance  use  disorders.  Addiction  1993;88:689-6%. 
13  Ref.  149). 


Hale  KL,  1  lughes  JR,  Oliveto  AH,  Helzar  JE,  Higgins  ST,  Bickel  WK,  Cottier  LB,  Nicotine 
dependence  i  i  a  population-based  sample,  in  Problems  of  Drug  Dependence,  1992,  NDDA  Research 
Monograph  1B2  (Washington  DC:  Government  Priming  Office,  1993).  See  AR  (VoL  39  Ref.  60). 


156 


Federal  Register  /  Vol.  61,  No.  168  /  Wednesday.  August  28,  1996  /  Rules  and  Pegulations    44813 


II.B.2. 
addiction  among  tobacco  users  tiian  among  users  of  other  addictive  drugs,  including 

cocaine  and  heroin.^^ 

Although  there  have  been  no  population-based  studies  using  DSM  or  WHO 

criteria  to  assess  rates  of  addiction  to  smokeless  tobacco,  substantial  evidence 

demonstrates  that  a  high  proportion  of  smokeless  tobacco  users  meet  individual  criteria 

for  addiction.  See  seaion  n.A.3.c.ii.,  above.  This  evidence  strongly  supports  the 

conclusion  that  a  substantial  proportion  of  such  users  are  addicted.  ^^  In  1992,  the 

Inspector  General  of  the  U.S.  Department  of  Health  and  Human  Services  estimated  that 


approximately  75%  of  young  regular  users  of  smokeless  tobacco  are  addicted 


331 


Evidence  also  demonstrates  that  many  tobacco  users  continue  to  consume  tobacco 
for  an  additional  pharmacological  reason  related  to  addiction:  to  avoid  withdrawal 
symptoms.^^^  As  addiction  specialist  Jerome  Jaffe  has  noted,  "[wjithdrawal  from  nicotine 
. . .  regularly  motivates  continued  smoking."^'' 


'^  Anthony  JC,  Wamo-  LA,  Kessler  RQ  Comparative  epidemiology  of  dependence  on  tobacco,  alcohol, 
amtioUed  substances  and  inhalants:  basic  fmdings  firom  the  Natiooai  Comcvbidity  Survey,  Experimental 
and  Clinical  Psychopharmacology  1994;2:244-268.  See  AR  (VoL  37  Rcf.  4). 

^^  Benowitz  NL,  Phannacoiogy  of  smdceless  tobacco  use:  nicotine  addiction  and  nicotine-ielated  healdi 
consequence,  in  Smokeless  Tobacco  or  Healthy  Smoking  and  Tobacco  Control  Monogn^)h  2  (WashingtCHi 
DC:  Govenmient  Printing  Office,  1993),  at  224.  See  AR  (VoL  93  Ref  606). 

"'  Department  of  Health  and  Human  Services,  Office  on  Smoking  and  Health,  Spit  Tobacco  and  Youth 
(Washington  DC:  Government  Printing  Office,  1992),  at  8.  See  AR  (VoL  7  Ref.  76). 

^^  Hughes  JR,  Higgins  ST,  Hatsukami  D,  Effects  of  abstinence  from  tobacco:  a  critical  review.  Research 
Advances  in  Alcohol  and  Drug  Problems  1990;  10:3 170398,  at  381.  See  AR  (VoL  535  Ref  96,  voL  ULG). 

Jaffe  JH,  Drug  addiction  and  drug  abuse,  in  Goodman  and  Oilman 's  The  Pharmacological  Basis  of 
Therapeutics,  8th  ed.  (New  York:  Pergamwi  Press,  1990),  cbap.  22  (522-573X  at  529.  See  AR  (VoL  535 
Ref  96,  VOL  IU.G). 
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For  stimulation,  sedation,  mood  alteration,  and  cognition.  Studies  also  reveal  that 
a  large  propoktion  of  consumers  use  tobacco  for  other  psychoactive  effects.  For  example, 
a  recent  survey  of  young  people  10  to  22  years  old  found  that  72.8%  of  daily  smokers  and 


T 


53.8%  of  daily  consumers  of  smokeless  tobacco  said  they  used  tobacco  for  relaxation 


334 


The  1988  Sujgeon  General's  Report  reviewed  the  epidemiological  literature  on  the  effects 
of  smoking  oin  mood:  "The  conclusion  from  this  literature  is  that  in  the  general 
population,  persons  perceive  that  smoking  has  functions  that  are  relevant  for  mood 
regulation.  Persons  report  that  they  smoke  more  in  situations  involving  negative  mood, 
and  they  pen  eive  that  smoking  helps  them  to  feel  better  in  such  situations."     The 
Surgeon  General's  Report  also  noted  that  "some  cigarette  smokers  believe  that  smoking 
helps  them  td  think  and  concentrate."'^  This  is  the  behef  of  several  prominent  tobacco 
industry  researchers.^'^  Data  demonstrating  significant  consumer  use  for  the 
pharmacolog  ically  mediated  effects  of  nicotine  on  mood  and  arousal  are  summarized  in  the 
Jurisdictional  Analysis.  See  60  FR  41579-41580. 

To  cqntrol  weight.  Numerous  studies  show  that  tobacco  use  by  many  people  is  at 


least  partiallv  motivated  by  their  belief  that  tobacco  will  help  than  control  their  weight. 


^^  Centers  for  Disease  Control  and  Preventi(Hi,  ReascHis  for  tobacco  use  and  symptoms  of  nicotine 
withdrawal  among  adolescents  and  young  adult  tobacco  users — United  States,  1993,  MorbiSty  and 
Mortality  Weekly  Report  1994;43(41):  745-750.  See  AR  (VoL  43  Ref.  162). 


33S 
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Surgeon  Gelieral's  Report,  1988.  at  399.  See  AR  (VoL  129  Ref.  1592). 


/<f.at382. 


Robinson  J, 


Transcript  to  the  FDA  Drug  Abuse  Advisory  Committee,  Meeting  27,  "Issues  Oxiceming 
Nicotine-Containing  Cigarettes  and  Other  Tobacco  Products"  (Aug.  2, 1994X  at  227.  See  AR  (VoL  255 
Ref  3445). 


dM, 


Warburton  DM,  Nicotihe:  an  addictive  substance  or  a  therapeutic  agent.  Progress  in  Drug  Research 
1989;33:9-41,  it  25.  S«eAR(VoL  140  Ref  1657). 
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For  example,  in  two  surveys  of  young  people,  between  one-third  and  one-half  of  smokers 

said  that  weight  control  was  a  reason  for  their  smoking.'^  Additional  data  on  the  use  of 

tobacco  products  for  weight  control  are  summarized  in  the  Jurisdictional  Analysis.  See  60 

FR  41580-41581.  ' 

b.        Experimental  Evidence  Shows  That  Consumers  Use  Cigarettes  and 
Smokeless  Tobacco  Products  for  niarmacological  Effects 

As  described  in  section  H.AJ.c.i.,  above,  overwhelming  laboratory  data 
demonstrate  that  nicotine's  pharmacological  effects  are  central  to  tobacco  use.  Three 
tindings  from  experimental  studies  particularly  show  that  consumers  smoke  cigarettes  and 
consume  smokeless  tobacco  for  the  phannacological  effects  of  nicotine. 

Nicotine  reinforces  tobacco  cohsumption.  Like  other  addictive  substances  such  as 
amphetamine,  morphine,  and  cocaine,  nicotine  acts  on  a  key  "reward"  pathway  in  the 
brain — ^known  as  the  mesolimbic  system — to  reinforce  its  own  consumption."'  As  even 
the  tobacco  industry  has  noted,  the  "reward"  generated  by  this  pathway  may  explain  why 
people  eat  food,  drink  water,  and  consume  salt.  The  ability  of  nicotine  to  generate  a 
similar  "reward"  for  tobacco  consumption  reflects  its  pharmacological  power  and 
represents  a  clear  reason  why  consumers  use  tobacco  products.  The  data  supporting 
nicotine's  role  in  the  "reward"  system  are  discussed  in  section  ILA3.c.i.,  above. 

Nicotine  controls  smoking  behavior.  It  has  beoi  convincingly  demonstrated  that 
smokras  adapt  their  cigarette  consun^jtion  to  maintain  the  pharmacobgical  effect  of  nicotine  in 
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Surgeon  General's  Report,  1988,  at  438-441.  See  AR  (VoL  129  Ref.  1592). 


See,  e.g.,  Corrigall  WA,  Franklin  KBJ,  Coea  KM,  et  al..  The  nies(rfind>ic  dopaminergic  system  is 
impUcated  in  the  reinforcing  e£fects  of  nicotine,  Psychopharmacology  1992;  107: 285-289.  See  AR 
(Vol.  8  Rel  93-4). 
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the  train.  Thius,  snwkers  given  c^arettes  towCT  in  nicotine  change  their  smoking  behaw 

obtain  more  nicotine,  and  those  given  cigarettes  higher  in  nicotine  than  their  usual  brand  modify 

their  behavior  to  obtain  less.  When  given  a  drug  to  reduce  the  effect  of  nicotine  in  the  Ixain, 

smokeis  will  ponsunie  more  of  the  same  cigarettes,  even  though  nothing  else  has  dianged 

This  is  compelling  evidence  that  nicotine  plays  a  pivotal  "role  in  why  consumers  use  tobacco 

products.  THese  data  are  dscussed  in  detail  in  section  n.A.5.,  above. 

Nicoljine  in  other  forms  aflfects  tobacco  consumers.  The  ability  of  nicotine  nasal 
spray  to  produce  some  of  the  classic  characteristics  of  addiction  to  nicotine  supports  the 
position  thattobacco  users  seek  tobacco  primarily  for  the  systemic  pharmacological 
effects  of  ni<Jotine.  In  contrast  to  cigarette  smoke,  aqueous  nicotine  spray  does  not 
provide  any  pleasing  sensory  characteristics.  In  fact,  the  spray  can  be  irritating  and 
unpleasant  t()  use,  and  excessive  use  can  cause  nasal  ulcerations.  Notwithstanding  the 
unpleasanmass  of  the  nicotine  delivery  mechanism  and  the  presence  of  painful  ulcerations 
that  were  fuither  aggravated  by-continued  use  of  the  spray,  some  participants  in  clinical 
trials  submitted  to  FDA  used  the  spray  to  maintain  nicotine  dependence.^^ 

Studies  on  nicotine  replacement  therapies  also  demonstrate  efficacy  in  maintaining 
abstinence  fipm  smoking.^'  The  ability  of  nicotine  to  promote  abstinence,  even  when 
delivered  through  the  skin,  without  any  taste  or  flavor,  demonstrates  its  key  role  in 
maintaining  tobacco  consumption.         ' 


"°  FDA  Drug  Abuse  Advisory  Committee  background  infcxniation  (Aug.  1, 1994),  Joint  Abuse  Liability 
Review  of  Nicotine  Nasal  Spray.  See  AR  (Vol  9  Ref.  117). 

^'  See  appenax  1  to  Jurisdictional  Analysis  at  62-82.  See  AR  (Vol.  1  Appendix  1). 
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c         The  Data  Do  Not  Support  the  Industry's  Claim  That  Consumers  Seek 
Nicotine  for  Its  Sensory  Effects  Rather  than  Its  Pharmacological 
Effects 

The  tobacco  industry  responds  to  the  overwhelming  evidence  that  nicotine's 
pharmacological  actions  are  central  reasons  for  tobacco  consumption  by  arguing  instead 
that  nicotine's  key  role  in  tobacco  products  is  for  flavor.  According  to  the  industry,  the 
nonpharmacological  actions  of  nicotine  such  as  "flavor"  are  so  essential  to  consumers  that 
the  nicotine  level  in  each  cigarette  and  unit  of  smokeless  tobacco  must  be  carefully 
controlled. 

This  argument  in  no  way  contradicts  any  of  the  experimental  and  epidemiological 
evidence  showing  that  consumers  use  tobacco  products  for  the  pharmacological  effects  of 
nicotine.  These  studies  prove  nicotine's  central  pharmacological  importance  by 

demonstrating,  for  example,  that:  (1)  nicotine  causes  psychoactive  effects  characteristic  of 

» 

addiction  even  when  deUvered  by  nonoral  routes,  where  there  is  no  "flavor"  at  all;  and  (2) 
the  vast  majority  of  smokers  are  addiaed  to  tobacco  products. 

Moreover,  the  industry's  position  that  nicotine's  primary  role  is  to  provide  flavor  is 
inconsistent  with  the  evidence.  First,  the  industry's  position  is  flatly  contradicted  by 
numerous  statements  of  its  own  scientists  and  executives.  Several  industry  documents 
dismiss  the  role  of  nicotine  in  flavor.  For  example,  in  1974,  an  American  Tobacco 
Company  manager  concluded  that  Pall  Mall  and  Lucky  Strike  cigarettes  tasted  virtually 
the  same  even  after  the  addition  of  extraneous  nicotine  (referred  to  as  "Compound  W); 
according  to  the  manager,  "increasing  the  level  of  nicotine  in  the  smoke  by  the  addition  of 
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Compound  W  has  little,  if  any,  effect  on  taste."^^  A  Philip  Morris  presentation  that 
discusses  the|  importance  of  flavor  in  ultra-low  cigarettes  states  flatly  that  "nicotine  is  an 
inexpensive,  tasteless  constituent."^^  Philip  Morris'  comments  similarly  contradia  the 
industry's  pc  sition  that  nicotine  has  a  significant  role  in  the  flavor  of  cigarettes.  These 
comments  st  ite  that  Philip  Morris  conducted  extensive  investigations  into  the  flavors  in 
cigarette  smcjke  using  an  "olfactometer,"  yet  Philip  Morris  claims  that  "[n]one  of  that 
olfactometer  I  woric  involved  nicotine  at  all,"  an  unlikely  omission  if  nicotine  is  an  important 


flavor  comp<>nent. 


344 


Tobatco  industry  documents  also  reveal  that  the  industry  draws  a  consistent 
distinction  between  nicotine's  role  in  tobacco  use  and  the  rote  of  flavor.  A  Brown  & 
Williamson  Study  emphasized  the  importance  of  nicotine  delivery  over  all  other  product 


features  and 


specifically  distinguished  the  effects  of  nicotine  from  the  taste  and  flavor 


charaaeristi(  :s  of  tobacco: 

In  CO  isidering  which  produa  features  are  important  in  terms  of 
consumer  acceptance,  the  nicotine  delivery  is  one  of  the  more 
obvi<^us  candidates.  Others  include  the  taste  and  flavour 
charitcteristics  of  the  smoke,  physical  features  such  as  draw 
resistance  and  rate  of  bum,  and  the  general  uniformity  of  the 
prodtict,  to  name  but  a  few.  The  importance  of  nicotine  hardly 
needi  to  be  stressed,  as  it  is  so  widely  recognised.^^ 


^^  Memorandum  from  Irfoy  RM  (manager,  new  products  division)  to  McCaithy  JB  (executive  vice 
president,  research  and  development).  Nicotine  Content  ofReconstiiuted  Tobacco  (Jun.  5,  1974),  at  3-4 
(emphasis  added).  See  AR  (Vol.  26  Ref.  357-3) 

"'  Philip  Mor^  Inc.,  First  Speaker,  Merit  Team  Remaiks  (Jan.  14, 1976),  at  3  (emphasis  added).  See 
AR  (Vol.  640  Ref.  2).  , 

^  Philip  Mot  is  Inc,  Comment  (Apr.  19, 19%),  at  47.  See  AR  (VoL  700  Ref.  226). 

**'  BATCO,  P  '■oject  Wheat-Part  1:  Cluster  profiles  of  U.K.  male  smokers  and  their  general  smoking 
habits,  Southaknpton,  England  (Jul.  10,  1975),  at  3-4  (emphasis  added).  See  AR  (VoL  20  Rrf.  204-1). 
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An  internal  RJR  document  shows  that  the  industry  views  nicotine's  role  as 

pharmacological  and  distinct  from  the  smoke  components  that  provide  flavor 

If  nicotine  is  the  sine  qua  non  of  tobacco  products,  and  tobacco 
products  are  recognized  as  being  attractive  dosage  fonns  of 
nicotine,  then  it  is  logical  to  design  our  product  -  and  where 
possible  our  advertising  -  around  nicotine  delivery  rather  than  tar    * 
delivery  or  flavor.^ 

Other  industry  documents  further  demonstrate  that  the  industry  understands  that 

nicotine' s  role  is  primarily  pharmacological  and  that  any  sensory  role  is  secondary.  A 

variety  of  mdustry  documents  shows  that  industry  knows  that  "satisfaction"  comes  from 

inhalation  of  nicotine  into  the  lungs  and  absorption  into  the  bloodstream.  See 

Jurisdictional  Analysis,  60  FR  41773-41774.  Inhalation  is  necessary  only  to  provide 

systemic  pharmacological  effects;  it  would  be  unnecessary  if  nicotine's  role  were  to 

provitie  sensory  effects.  TTie  statements  of  tobacco  industry  scientists  confirm  that 

nicotine's  pharmacological  effects  are  the  primary  reason  for  tobacco  use.  A  leading 

tobacco  research  director  noted  as  eariy  as  1972  that  "[tlhe  primary  incentive  to  cigarette 

smoking  is  the  immediate  salutary  effea  of  inhaled  smoke  upon  body  function the 

physiological  effect  serves  as  the  primary  incentive:  all  other  incentives  are 

secondary"^^  As  recently  as  1992,  RJR  researchers  recognized  that  "smokers  use 

cigarettes  primarily  as  a  'tool'  or  'resource'  that  provides  them  with  needed  psychological 

benefits  (increased  mental  alertness;  anxiety  reduction,  coping  with  stress)."'^ 


346 


Teague  CE,  Research  Planning  Memorandum  on  the  Nature  of  the  Tobacco  Business  and  the  Crucial 


Role  of  Nicotine  Therein  (Feb.  2, 1973),  at  3  (en^)hasis  added).  See  AR  (VoL  531  Ref.  125). 
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Dunn  WL,  Philip  Morris  Research  Center,  Motives  and  Incentives  in  Cigarette  Smoking  (1972),  at  3-4 


(emphasis  added).  See  AR  (VoL  34  Ref.  582). 
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Robinson  JH,  Pritchard  WS,  The  role  of  nicotine  in  tobacco  use,  Psychopharmacology  1992;  108:  397- 


407  (emphasis  added).  See  AR  (VoL  104  Ref.  945). 
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Lite^y  dozens  of  such  statements — made  over  decades  by  tobacco  researchers 

and  executi^  'es  firom  virtually  every  major  company— expose  the  industry's  knowledge 
that  consumers  use  tobacco  products  primarily  for  phannacological  effects.  These 
statements  are  analyzed  in  depth  in  section  n.C.2„  below.  By  contrast,  over  this  long 
period,  theit  are  virtually  no  tobacco  company  studies  supporting  the  importance  of  the 
purported  "jensory  effects"  of  nicotine. 


Jecdnd, 


the  industry  offers  no  persuasive  data  that  nicotine  contributes 


significantly  to  desirable  flavor.  FDA  has  reviewed  all  seven  studies  cited  by  the  tobacco 
industry  to  demonstrate  a  significant  "sensory"  role  for  nicotine  and  finds  them 


unpersuasivi  v 


The 


industry  cites  a  single  abstract,  based  on  research  partially  funded  by  RJR,  to 


justify  the  claim  that  nicotine  {Movides  "trigeminal  ('throat  grab')  stimulation  that  is 
enjoyed  by  smokers."  The  abstract  describes  a  single  study  of  trigeminal  nerve 
manipulatioi  i  in  rats.^'  It  is  impossible  to  conclude  from  this  study  that  nicotine 
stimulates  tne  human  trigeminal  nerve  in  any  manner  significant  to  smdcers.^** 

The  industry  cites  a  single  paper  to  show  that  nicotine  provides  aroma  "that  is 
enjoyed  by  smokers."  This  research  is  based  on  recordings  of  the  olfactory  nerve  in  frogs. 
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Silver  WL,  Walker  DB,  Nasal  trigeminal  chemoreception:  response  to  nicotine,  presented  at  the 
Ninth  Annual  Meeting  of  the  Assodaticm  for  Chemoreceptor  Sciences,  Sarasota  FL  (1987).  See  AR 
(Vol  535  Ref.|96,  vol.  ni.M). 


3S0 


The  industiy's  "trigeminal  nerve"  theory  seems  to  be  based  in  part  on  an  anatomic  misunderstanding. 
The  industry  proposes  that  the  sensation  of  '*throat  grab"  is  caused  by  nicotine  stimulaticMi  "in  the  back  of 
the  throat  (where  ffigeminal  nerve  endings  are  located)."  In  fact,  sensation  to  die  back  of  die  throat 
(pharynx)  in  humans  is  provided  by  die  glossopharyngeal  nerve,  not  by  die  trigeminal  nerve.  See 
Williams  PL,  Warwick  R,  eds.,  Gray's  Anatomy,  37di  ed.  (Philadelphia;  WB  Saunders,  1989),  at  1 1 IZ 
S^eeAR(VoLtllRef.8). 
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It  is  impossible  to  conclude  from  this  study  that  nicotine  creates  an  aroma  of  any 

significance  to  smokers.^^'  Indeed,  another  study  also  cited  by  the  industry  concluded  that 

reducing  the  olfactory  stimulus  of  cigarettes  had  a  minor  effect  on  smoking  behavior.^'^ 

RJR  cites  one  article  from  1952  and  three  recent  studies  to  support  the  contention 
that  the  sensory  aspects  of  nicotine  consumption  are  more  important  to  users  than  its 
pharmacologicaheffects. 

In  a  1952  article  cited  by  RJR  for  the  proposition  that  nicotine  plays  an  important 
role  in  the  taste  and  flavor  of  cigarette  smoke,  there  are  no  data  on  this  subject  "^  The 
relevant  statements  are  merely  the  authors'  speculations.  In  fact,  the  authors  speculated 
about  the  flavors  of  various  types  of  tobacco  leaves,  not  about  the  specific  flavor  of 
nicotine.  Nor  did  the  authors  distinguish  between  flavor  and  phannacological  effects  of 
nicotine;  to  the  contrary,  a  portion  of  the  article  omitted  by  the  comment  states  that  "the 
smoker's  desires  are  not  satiated  by"  a  low-nicotine  leaf.  This  observation  is  consistent 
with  the  conclusion  that  consumers  value  nicotine  for  its  pharmacological  effecte. 

A  more  recent  study  cited  by  RJR  attempted  to  quantify  the  sensory  responses  to 
cigarettes  containing  varying  levels  of  nicotine.^'^  This  study  did  not  even  consider 


'  Thuiauf  N,  Reimer  B,  Kobal  G,  Responses  recorded  from  die  frog  olfactory  epidielium  after 
stimulation  wiUi  r(+)  -  and  S(-)  -  nicotine,  Chemical  Senses  1995;20(3):337-344,  at  342.  See  AR  (Vol 
535  Ref.  96,  vol.  ffl.M). 

Baldinger  B,  Hascnfratz  M,  Battig  K,  Switdiing  to  ultralow  nicotine  cigarettes:  effects  of  different  tar 
yields  and  blocking  of  olfactory  cues.  Pharmacology.  Biochemistry  and  Behavior  1995;50(2):  233-239,  at 
238.  5ee  AR  (Vol.  535  Ref  96,  vol.  ra.A). 

"^  Darkis  FR,  Baisden  LA,  Gross  PM,  Wolf  FA,  Flue-cured  tobacco:  chemical  composition  of  rib  and 
blade  tissue,  Industrial  and  Engineering  Chemistry  1952;44(2): 297-301,  at  300-301.  See  AR  (VoL  519 
Ref  103,  vol.  II). 

Gordin  HH,  Pafetti  TA,  Mangan  PP,  A  quantification  of  sensory  responses  related  to  dynamic 
cigarette  performance  variables.  Tobacco  Science  1987;31:23-27.    See  AR  (VoL  519  Rrf.  103,  vol.  11). 
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whether  any  sensory  responses  to  nicotine  are  important  to  smokers.  The  authors  did  not 

mention  the  humber  of  subjects  in  the  study.  Nor  did  they  account  for  the  faa  that 

cigarettes  with  varying  nicotine  levels  also  were  different  in  many  other  ways;  for  example, 

they  had  difirent  tip  drafts,  tipping  porosities,  plug  wraps,  and  air  dilution.  Much  of  the 

data  were  ndt  published  with  the  study.  FDA  notes  that  this  study— <lespite  serious 

flaws— still  bund  that  tobacco  taste  was  not  associated  with  nicotine  content. 

A  s©  »nd  recent  smdy  cited  by  RJR  attempted  to  detennine  the  smallest  amount  of 
nicotine  change  detectable  to  the  user."^  It  did  not  address  whether  any  nicotine  change 
produces  an;  i  important  sensory  effects.  The  authors  concluded  only  that  there  is  a 
detectable  "|  )erceptual  response"  to  nicotine,  which  could  be  described  as  either  throat 
harehness  oi  "strength."  The  study  did  not  distinguish  between  sensory  and  central 
phannacolofical  effects  of  nicotine. 

The  hiid  recent  study  is  an  RJR  presentation  at  a  conference  held  m  1994,  after 
FDA's  invei  tigation  into  nicotine  was  under  way.'^  The  presentation  purported  to  show 
that  nicotine's  sensory  effects  are  important  in  a  consumer's  acceptance  of  tobacco 
products,  but  the  study  failed  to  support  this  claim.  Indeed,  a  principal  author  of  the  study 
conceded  tol  FDA  in  1994  that  "we  were  not  able  to  separate  out  the  importance  of  the 


'"  Gordin  HH,  Perfetti  TA,  Hawley  RW,  Nicotine  just  noticeable  difference  study  of  full  flavor  low  "lar" 
and  ultra  low  "'tar"  non-mentbol  85nun  products.  Tobacco  Science  1988;32:62-65.  See  AR  (Vol  519 
Ref  103.vol.|ll). 

'^  Pritchard  WS,  Robinson  JH,  The  Sensory  Role  of  Nicotine  in  Cigarette  "Taste. "  Smoking  Satisfaction 
and  Desire  toj  Smoke,  presMited  at  the  International  Symposium  on  Nicotine:  The  Effects  of  Nicotine  on 
Biological  Systems  II,  Montreal  (JuL  21-24, 1994).  See  AR  (Vol  519  Ref.  103,  voL  U). 
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sensory  aspects  versus  the  pharmacological."     FDA  notes  that  this  study,  despite  serious 
flaws,  still  found  that  nicotine  levels  had  no  effea  on  smooth  taste,  harsh  taste,  or 


aftertaste  of  cigarettes. 

Thus,  the  industry  has  presented  no  data  that  show  that  nicotine's  flavor  or  sensory 
effects  are  important  to  consumer  acceptance.  Even  if  the  industry  had  produced  evidence 
to  support  its  position,  however,  nicotine's  pharmacological  effects  would  still  explain 
virtually  all  consumer  use.  As  described  in  section  n.B.3.,  below,  the  sensory  aspects  of 
tobacco  consumption  are  important  to  consumers  only  in  how  they  are  linted  to  the 
pharmacological  effects  of  nicotine. 

Compared  with  the  hundreds  of  studies  conducted  around  the  world  demonstrating 

the  pharmacological  significance  of  nicotine  to  tobacco  consumers — a  conclusion  that 

reflects  universal  scientific  agreement — the  evidence  to  support  the  assertion  that 

nicotine's  sensory  role  is  important  to  consumers  is  unconvincing.  Thus,  the  iixlustry  has 

provided  no  basis  to  conclude  that  nicotine's  role  in  tobacco  use  is  to  provide  taste,  flavor, 

or  any  other  nonpharmacological  sensation. 

3).        Other  Factors  Associated  with  Tobacco  Use  Are  Secondary  to 
Pharmacological  Effects 

FDA  has  established  above  that  consumers  use  tobacco  products  for  the 

pharmacological  effects  of  nicotine.  The  tobacco  industry  argues  that  consumers  use 

tobacco  for  a  variety  of  n(MiphaimacologicaI  purposes,  including  for  taste,  out  of  habit  and 

ritUSQ,  and  for  social  reasons.  The  Agency  recognizes  that  there  are  many  effects  of 


357 


Robinson  J,  Transcript  to  tbe  FDA  Drug  Abuse  Advisory  Committee,  Meeting  27,  "Issues  Concerning 
Nicotine-Qmtaining  Cigarettes  and  Odier  Tobacco  Products"  (Aug.  2, 1994X  at  228.  Se^  AR  (VoL  255 
Ref.3445). 
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tobacco  use  berceived  by  some  consumers  as  nonpharmacological  in  nature.  In  surveys, 

for  example]  some  tobacco  users  say  they  like  the  taste  of  the  product;  others  report 

i 
enjoying  the  Iritual  involved  in  its  c<Misumption.  The  evidence  before  the  Agency 

demonstrates,  however,  that  the  nonphannacological  factors  associated  with  tobacco 

consumption  are  secondary  to  the  pharmacological  reasons  for  consumer  use  of  tobacco. 

Indeed,  FDA  concludes  that  consumers  use  tobacco  products  "nearly  exclusively"  for  the 


pharmacological  effects  of  nicotine.^ 

This  pnclusion  is  supported  by  comments  finom  the  Coalition  on  Smoking  OR 

Health,  representing  the  American  Heart  Association,  American  Lung  Association,  and 

American  Qjicer  Society.  The  Coalition  explains: 

The  j»hysicians  and  health  professionals  who  comprise  our 
orgai^izations  provide  the  health  care  for  virtually  all  tobacco  users 
in  th^  United  States.  Based  upon  our  long  term  experience  as  well 
as  OMr  review  of  the  scientific  literature,  it  is  our  conclusion  that  the 
vast  ^jority  of  people  who  use  nicotine  containing  cigarettes  and 
smokeless  tobacco  products  do  so  to  satisfy  their  craving  for  the 
pharmacological  effects  of  nicotine;  that  is,  to  satisfy  their  drug 
dependence  or  addiction.  While  the  published  scientific  literature  . 
on  the  point  is  conclusive  in  our  scientific  opinion,  there  may  be  no 
bett^  evidence  of  the  reason  people  use  these  products  than  the 
accuinulative,  daily  experience  of  the  health  care  professionals  who 
are  oiw  members.'^ 

One  )asis  for  FDA' s  fmding  of  nearly  exclusive  tobacco  use  for  nicotine' s 

pharmacoloj  ;ical  effects  is  that  tobacco  products  do  not  exist  commercially  without 

nicotine.  If  iaste,  for  exany)le,  were  an  independent  reason  for  use  of  tobacco  products — 

i 

as  claimed  by  the  industry — one  would  expea  to  find  that  very-low-nicotine  products  that 


""  Coalition  on  Smoking  or  Health,  Comtacot  (Jaa  2, 1996),  at  6  (enqjhasis  added).  See  AR  (VoL  533 
Ref.  102). 
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preserve  tobacco  taste  would  be  popular  on  the  market.  But  there  are  no  such  products. 

The  tobacco  industry  itself  knows  that  a  tobacco  produa  without  nicotine  is  not 

acceptable  to  consumers.  For  example,  an  attorney  representing  RJR  stated  that  the 

company  would  never  eliminate  nicotine  from  its  cigarette  alternative,  because  "without 

nicotine,  you  don't  have  a  cigarette."'^  A  former  Philip  Morris  researcher  similarly  stated 

that  it  was  well-known  within  Philip  Monis  that  nicotine  delivery  was  more  important 

than  flavor  in  consumer  acceptance  of  cigarettes.  According  to  this  researcher,  it  was 

believed  within  the  company  that  while  consumers  might  accept  a  cigarette  that  had 

adequate  nicotine  but  marginal  flavor,  they  were  unlikely  to  accept  a  cigarette  with 

relatively  good  flavor  but  "not  enough"  nicotine.^*" 

A  second  basis  for  FDA' s  finding  is  that  the  details  of  tobacco  use  can  be 

distinguished  from  the  basic  motivation  for  tobacco  use.  For  example,  researchers  have 

demonstrated  that  consumers  will  pick  a  favorite  cigarette  brand  among  several  that 

deliver  adequate  nicotine.^*'  Habits  may  also  explain  specific  patterns  of  cigarette 

consumption.  For  example,  a  smoker  may  enjoy  smoking  during  his  afternoon  work 

break;  another  may  Uke  to  smoke  in  the  company  of  a  particular  firiend.  These  factors 

commonly  determine  the  details  of  use  of  many  addictive  substances,  including  opioids 


"'  Memorandum  of  meeting  between  Hutt  PB,  repiesoiting  RJR  Nabisco  Inc.,  and  FDA  representatives 
(OcL  23,  1987).  See  AR  (VoL  34  Ref.  558). 


360 


Declaration  of  Uydess  IL  (Feb.  29, 1996),  at  1 1-14.  Comments  concerning  this  declaration  are 


addressed  in  section  ILC.6.,  below.  See  AR  (VoL  638  Ref.  1). 


361 


Boren  JJ,  Stitzer  ML,  Henningfield  JE,  Preference  among  reseaidi  cigarettes  with  varying  nicotine 
yields.  Pharmacology,  Biochemistry  and  Behavior  1990,36(1):  191- 193.  See  AR  (VoL  535  Ref  96, 
voLm.A).  - 
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But  they  are  separate  from  the  underlying  reason  few  such  use,  the 


pharmacoloj  ;ical  effects  of  the  drugs. 

Thin  I,  FDA  agrees  with  experts  in  the  field  of  addiction  medicine  that 

nonphannacological  faaors  associated  with  tobacco  use  are  important  to  consumers  only 
because  they  have  become  inextricably  linked  to  nicotine's  pharmacological  effects. 
Extensive  re  search  in  the  field  of  behavioral  psychology  has  demonstrated  how  animals 
and  people  dome  to  associate  environmental  stimuli  (taste,  rituals,  etc.)  with  the 


pharmacological  effects  of  addictive  drugs.  In  the  extreme  form,  providing  the  stimulus 
alone  leads  io  the  user  experiencing  the  pharmacological  effect  of  the  drug.  This  is  called 
a  "condition  ed  response."  Thus,  a  hero'  .  jsei  who  says  he  likes  the  feel  of  the  needle  in 


his  arm  has 


inked  the  sensation  with  the  pharmacological  "high"  that  inevitably  follows. 


This  heroin  kddict  may  even  report  a  "high"  after  the  injection  of  saline.^^  But  he  or  she 
still  injects '  nearly  exclusively",  for  the  pharmacological  effects  of  heroin. 

Simi  larly,  evidence  in  animals  and  humans  demonstrates  that  nonphannacological 


factors  sucli 


as  taste  and  habit  are  important  to  tobacco  consumers  only  because  they  have 


become  inextricably  linked  to  the  effects  of  the  addictive  drug.  As  one  prominent 
addiction  specialist  noted,  "Animal  experiments  support  the  view  that  the  sensory  and 


3«2 


Surgeon  Oenerals  Report,  1988,  at  15.  See  AR<VoL  129  Ref.  1592). 


^'  O'Brien  CJ*,  Testa  T,  Temes  J,  Greenstein  R,  Conditioning  Effects  of  Narcotics  in  Humans,  in 
Behavioral  Tolerance:  Research  and  Treatment  Implications,  NIDA  Research  MonograjA  18 
(Washington  DC:  Government  Printing  Office  No.  017-024-00899-8,  Jan.  1978),  at  67-71.  See  AR 
(Vol  535  Ret  96,  vol.  III.L). 
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olfactory  stimuli  associated  with  tobacco-using  behavior  function  as  conditioned  stimuli 

due  to  their  previous  association  with  nicotine."^^ 

Clinicians  who  treat  patients  dependent  upon  tobacco  products  have  reached  the 

same  conclusion.'**'  For  example,  some  smokers  identify  the  sensation  of  "tracheal 

scratch"  associated  with  inhalation  as  pleasurable.  But,  as  the  American  Society  of 

Addiction  Medicine  (AS AM)  comments: 

The  tracheal  'scratch'  which  arises  from  the  inhalation  of  cigarette  smoke  is 
a  sensation  which  has  become  paired  with  the  absorption  of  nicotine  into  the 
bloodstream  and  the  consequent  effects  of  nicotine  on  the  brain.  People  do 
not  smoke  for  the  'scratch';  they  smoke  for  the  nicotine.  The  "scratch"  tells 
the  smoker  that  nicotine  is  on  its  way  to  the  brain  and  provides  some 
indication  of  the  relative  dose  which  will  shortly  be  coming.'^ 

Other  evidence  of  "conditioned  responses"  comes  from  studies  of  the  early  stages  of 

tobacco  withdrawal,  when  providing  the  environmental  stimuli  of  smoking  without 

nicotine  (i.e.,  very-low-nicotine  cigarettes)  alleviates  some  of  the  abstinent  smokers' 

discomfort.^^^  This  is  analogous  to  heroin  users  feeling  a  psychological  benefit  from 

injecting  saline  when  heroin  is  not  available.'^  In  both  cases,  the  benefits  of  the 


364 


Jaffe  JH,  Tobacco  smoking  and  nicotine  dq)endence,  in  Nicotine  Psychopharmacology  (Oxfcxd: 


Oxford  University  Press,  1990),  1-29,  at  14.  See  AR  (VoL  535  Ref.  96,  voL  ULG). 
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Benowitz  NL,  Cigarette  smoking  and  nicotine  addicticm,  Medical  Clinics  of  North  America 


1992;76(2):415-437.  See  AR  (VoL  535  Ref.  96,  vol.  in.A). 


366 


American  Society  of  Addicti(Mi  Medicine,  Comment  (Dec  29, 1995),  at  5  (emphasis  added).  See  AR 


(Vol.  528  Ref.  97). 

^^  Butschky  MF,  Bailey  D,  Henningfield  JE,  Pickworth  WB,  Smoking  without  nicotine  delivery  decreases 
,wididiawal  in  12-hour  abstinent  smc^os.  Pharmacology,  Biochemistry  and  Behavior  1995;5(Kl):91-96. 
See  AR  (VoL  442  Ref.  7484). 

'**  O'Brien  CP,  Testa  T,  Temes  J,  Greenstein  R,  C!onditioning  Effects  of  Narcotics  in  Humans,  in 
Behavioral  Tolerance:  Research  and  Treatment  Implications,  NIDA  Research  Monograph  18 
(Washington  DC:  Government  Printing  Office  No.  017-024-00899-8,  Jan  1978),  at  67-71 .  See  AR 
(VoL  535  Ref.  96,  vol.  III.L). 


171 


44828    Federal  Register  /  Vol.  61.  No.  168  /  Wednesday.  August  28,  1996  /  Rules  and  Regulations 


I  II.BA 

nonpharmacological  stimuli  rapidly  decrease  as  the  stimuli  are  no  longer  associated  with 

the  drug's  effects.^ 

AS  A^  concluded:  "People  who  use  tobacco  products  build  up  rituals  around 

nicotine  ingestion  and  experience  sensations  in  the  process  of  using  tobacco  that  become 

valuable  to  t  lem.  However,  these  rituals  would  not  exist,  and  the  sensations  would  be  of 

no  value,  but  for  the  associated  delivery  of  nicotine  to  the  brain"^^^  Thus,  when 

someone  saVs  he  or  she  smokes  for  the  "taste"  or  "feel"  or  "ritual"  of  cigarette 

consumption,  these  "reasons  for  use"  are  inextricably  tied  to  the  pharmacological  effects 


of  nicotine 


3  1 


Accordingly,  FDA  concludes  that  consumers  use  tobacco  products 
"predominantiy"  and  "nearly  exclusively"  for  one  or  more  of  the  pharmacological  effects 


of  nicotine, 
4. 

* 

a. 

1. 


Responses  to  Additional  Comments 


General  Comments  on  Consumer  Use 


The  American  Society  of  Addiction  Medicine  (AS  AM)  argues  that  the 


conmion  praictice  of  inhaling  cigarette  smoke  demonstrates  that  consumers  use  cigarettes 
for  the  phaimacological  effects  of  nicotine.  According  to  AS  AM,  because  of  the  relatively 


Butsdiky  MP,  Bailey  D,  Homingfield  JE,  Pickworth  WB,  Smddng  without  nicotine  delivery  decreases 
withdrawal  in  12-bour  abstinent  smokers.  Pharmacology,  Biochemistry  and  Behavior  1995;50(l):91-96. 
See  AR  (VoL  442  Ref.  7484). 
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American  i.  ociety  of  Addictkm  Medicine,  Conunoit  (Dec.  29, 1995),  at  14  (emphasis  added).  See  AR 


(Vol.  528  Ref. 
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97). 


Surgeon  G  sneral's  Report,  1988,  at  58-59.  See  AR  (VoL  129  Ref  1592). 
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low  pH  of  cigarette  smoke,  nicotine  absorption  occurs  to  a  significant  extent  only  in  the 

lungs.  Conversely,  AS  AM  notes  that  no  important  sensory  effects  are  known  to  result 

from  cigarette  sn[K)ke  in  the  lungs.  Thus,  AS  AM  concludes  that  "inhalation  is  the  key  to 

nicotine  absorption  from  cigarettes,  and  there  is  no  reason  other  than  nicotine  absorption 

for  the  consumer  to  inhale  the  smoke,""^ 

AS  AM  further  notes  that  tobacco  advertisements  historically  encouraged 
consumers  to  inhale  cigarette  smoke;  according  to  ASAM,  such  evidence  demonstrates 
industry  intent  to  ensure  adequate  nicotine  delivery  to  smokers  and  thereby  achieve 
substantial  pharmacological  effects. 

FDA  agrees  that  inhalation  demonstrates  that  consumers  use  cigarettes  for    , 
substantial  pharmacological  effects.  According  to  Gray's  Anatomy,  there  are  no  taste  or 
smell  receptors  below  the  level  of  the  larynx.^^'  No  evidence  suggests  that  smokers  enjoy 
any  physical  sensations  associated  with  smoke  in  their  lungs  other  than  by  association  with 
the  pharmacological  effects  of  nicotine.  Yet  smokers  learn  to  inhale — despite  such 
unpleasant  reactions  as  coughing — when  the  only  reason  to  do  so  is  nicotine  absorption. 

Indeed,  the  industry  itself  has  recognized  that  nicotine  absorption  is  the  reason 
people  inhale  smoke.  In  1982,  a  leading  industry  researcher  wrote  that  "[i]t  is  well  known 
that  nicotine  can  be  removed  from  smoke  by  the  lung  and  transmitted  to  the  brain  within 
seconds  of  smoke  inhalation.  Since  it  is  the  major  or  sole  pharmacologically  active  agent 


372 


American  Society  of  Addictirai  Medicine.  Comment  (Dec.  29, 1995),  at  5.  See  AR  (VoL  528  Ref.  97). 


'"  Williams  R.,  Warwick  R,  eds.,  Gray's  Anatomy,  37th  ed.  (Philadelphia;  WB  Saunders,  1989),  at 
1 169-1 180.  See  AR  (Vol.  71 1  Ref.  8). 
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in  sipoke,  it  must  be  presumed  that  this  is  its  preferred  method  of  absorption  and  thus  why 


people  inha  e  smoke. 


2. 


»»374 


The  smokeless  tobacco  industry  argues  that  FDA  fails  to  distinguish  among 


different  sm  okeless  tobacco  products.  The  comment  contends  that  FDA  has  based  its 
conclusions  iwitirely  on  evidence  about  moist  snuff  and  that  this  evidence  is  inapplicable  to 
chewing  tobacco. 

FDA  disagrees  that  it  has  ignored  the  distinction  between  moist  snuff  and  chewing 
tobacco  or  tnat  its  evidence  applies  only  to  moist  snuff.  As  described  in  the  Jurisdictional 
Analysis,  Benowitz  and  colleagues  found  that  the  rate  and  amount  of  nicotine  absorption 
was  similar  lor  oral  snuff  and  chewing  tobacco  in  ten  healthy  volunteers.^''  See 
Jurisdictionil  Analysis,  60  FR  41 572.  The  total  amount  of  nicotine  absorbed  from  snuff 
and  chewing  tobacco  was  estimated  to  be  3.6  mg  and  4.5  mg,  respectively.^'*  This  study 
confirms  th$t  as  much  or  more  nicotine  is  absorbed  from  each  of  these  products  as  from 
cigarettes. 

Addtionally,  in  a  study  submitted  by  the  industry,  Walsh  and  colleagues  reported 


J, 


377 


on  the  use  of  smokeless  tobacco  in  1,300  U.S.  college  athletes.      Of  those  surveyed  who 


"^  Letter  from  Ayres  CI  (BATCX))  to  Kc^mhorst  EE  (Brown  &  WilBamson),  transmitting  partial 
sununary  of  issues  presenied  at  Montebeilo  Research  Conference  in  1982,  at  BW-W2-03949  (enii*asis 
added).  See  AR  (VoL  34  Ref.  584- 1). 

^^'  Benowitz  ML,  Porcbet  H,  Sbeiner  L,  et  al.,  Nkx)tine  afascwption  and  cardiovascular  effects  widi 
smc4celess  tobacco  use:  comparison  widi  cigarettes  and  nicotine  gunii,  Clinical  Pharmacology  and 
77i*rape«/ici  1988;44:23-28.  5««AR  (VoL  12  Ref.  134-1). 


376 


377 


Id. 


Walsh  MM,  Hilton  JF,  Emster  VL,  Masouredis  CM,  Grady  DG,  Prevalence,  patterns,  and  coneiates  of 
spit  tobacco  ^se  in  a  college  athl^e  pcqmlaticm.  Addictive  Behavior  1994;19:41 1-427.   See  AR  (VoL  526 
Ref.  95,  appendix  VUI). 
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used  smokeless  tobacco,  39%  reported  using  snuff  only,  41%  reported  using  both  snuff 

and  chewing  tobacco,  and  16%  reported  using  chewing  tobacco  only.  (Four  percent  failed 

to  indicate  the  type  of  smokeless  tobacco  used.)  Athletes  who  used  both  snuff  and 

chewing  tobacco  generally  reported  patterns  of  use  that  were  similar  to  those  of  athletes 

who  used  snuff  only.  This  study  supports  similar  patterns  of  use  in  both  snuff  and 

chewing  tobacco  users  and  demonstrates  use  of  either  moist  snuff  or  chewing  tobacco  for 

similar  pharmacological  effects,  such  as  relieving  stress,  satisfying  strong  cravings,  and 

relieving  the  discomfort  of  withdrawal. 

Thus  the  use,  effects,  and  nicotine  absorption  from  chewing  tobacco  compare  with 
moist  snuff  and  cigarettes.  5^^  a/50  section  n.D.,  below. 

b.        Comments  on  Tobacco  Use  To  Satisfy  Addiction 

1.         The  tobacco  industry  argues  that  FDA's  claim  in  the  Jurisdictional  Analysis 
that  75%  to  90%  of  smokers  consume  cigarettes  to  satisfy  addiction  is  factuaUy 
unsupported.  The  industry  contends  that  FDA  selectively  extracted  pieces  of  data  from  • 
various  studies  to  support  this  rate  of  nicotine  dependence  and  that  the  studies  FDA  relied 
upon  were  conducted  in  sample  populations  of  patients  of  substance  abuse  clinics  who 
would  have  higher  "scales  of  dependence"  than  the  general  population. 

FDA  disagrees.  The  Agency  did  not  selectively  choose  studies  or  selectively 
extract  data  from  the  studies  on  which  it  relied  to  support  the  reported  rates  of  nicotine 
dependence.  Rather,  FDA  chose  from  the  published  literature  those  studies  that  met  the 
following  criteria:  the  study  used  a  definition  of  addiction  established  internationally  by 
major  public  health  organizations,  the  study  was  capable  of  estimating  the  prevalence  of 
nicotine  addiction  in  a  well-defined  population,  and  the  study  used  appropriate  research 
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methods,  sqch  as  nmdom  sampling  of  a  well-defined  peculation,  to  estimate  the 
prevalence  of  nicotine  addiction.  No  study  relied  on  surveying  smokers  at  tobacco 
cessation  clinics. 

The  four  studies  identified  by  FDA  as  satisfying  the  stated  selection  criteria  for 
detennining  the  population  prevalence  of  nicotine  addiction  utilize  two  data  sets  and 
smoking  populations.  These  sample  populations  represent  a  generalizable  spectrum  of 


smokers. 


Ond  of  these  populations  (utilized  in  a  study  by  Hughes  et  aL)     included 
otherwise  Healthy,  non-drug-abusing  patients  representative  of  a  well-defined  population. 
This  was  not  a  selectively  extracted  population,  nor  did  it  have  an  elevated  prevalence  of 
nicotine  addiction,  as  argued  by  the  tobacco  industry.  It  consisted  of  over  1,000  middle- 
aged  smokers  randomly  sampled  from  a  well-defined  population  of  male  heads  of 
households  who  were  otherwise  representative  of  men  of  that  age.  TTie  men  entered  the 
,  study  by  id  aitifying  themselves  as  smokers.  These  men,  on  average  about  51.1  years  of 
age,  were  estimated  to  have  a  lifetime  prevalence  of  nicotine  addiction  of  90%.  The 
authors  rep  )rt  that  smoking  habits  of  the  men  in  this  study  were  similar  to  those  reported 
in  previous  Studies  of  middle-aged  men. 

The  tobacco  industry  contests  these  data  on  the  grounds  that  (1)  the  subjects  are 
representative  of  the  heaviest  22%  of  U.S.  smokers;  and  (2)  the  authors  at  the  time  argued 
that  the  DSM  criteria  for  nicotine  addiction  were  too  expansive.  The  industry's  first  point 
is  based  on  la  statistical  misinterpretation.  The  industry  argues  that  since  the  average 


37« 


Hughes  JR,  Gust  SW,  Pechacdc  TF,  Prevalence  of  tobacco  dependence  and  withdrawal,  American 
Journal  ofPsnfchiatry  i987;144(2):205-208.  5e«  AR(VoL  81  Ref.  292). 
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cigarette  consumption  in  the  study  was  28  cigarettes  per  day,  and  because  22%  of 

smokers  in  1991  consumed  over  25  cigarettes  per  day,  then  the  study  applies  to  "at  most, 

22  percent  of  smokers."  But  this  reasoning  confuses  average  and  median  consumption. 

The  heaviest  22%  of  smokers,  on  average,  consume  far  more  than  25  or  28  cigarettes  per 

day.  For  example,  in  1985,  almost  half  of  the  smokers  in  the  group  who  smoked  more 

than  21  cigarettes  per  day  reported  smoking  40  or  more  cigarettes  a  day."'  Thus,  the 

average  number  of  cigarettes  smoked  by  heavy  smokers  is  well  above  28  per  day. 

Accordingly,  the  smokers  represented  in  the  Hughes  study  smoke  less,  on  average,  than 

"the  heaviest"  smokers  identified  by  the  comment. 

The  industry's  second  argument  concerning  the  authors*  view  of  the  DSM  criteria 
is  irrelevant  Although  the  researchers  were  initially  surprised  at  the  high  rates  of 
dependence  revealed  in  this  study,  the  DSM  criteria  have  retained  credibility  and  are 
widely  accepted  by  clinicians  for  diagnosing  substance  dependence. 

The  second  sample  of  data  (utilized  in  studies  by  Woody  et  a/.,  Cotder,  and  Hale 
et  al.f^  is  derived  from  a  population  studied  during  the  Substance  Abuse  Disoixiers  Field 
Trials  for  DSM-IV.  This  sample  population  came  from  five  sites  around  the  United  States 


'"  Department  of  Health  and  Human  Services,  Public  Health  Service,  Natiwial  Center  for  Chronic 
Disease  Prevention  and  Health  Promotion,  Office  on  SnKddng  and  Health,  Reducing  the  Health 
Consequences  of  Smoking— 25  Years  of  Progress,  a  Report  of  the  Surgeon  General  (Atlanta:  1989),  at 
295.  See  AR  (Vol.  130  Ref.  1593). 

'"  Woody  GE,  Cotder  LB,  Cacciola  J,  Sevwity  of  dependence:  data  ftom  the  DSM-IV  field  trials. 
Addiction  1993;88:1573-1579.  5**  AR(VoL  13  Ref.  150). 

Cotder  L,  Comparing  DSM-ffl-R  and  ICD-10  substance  use  disorders.  Addiction  1993;88:689-6%.  See 
AR(Vol.  13Ref.  149). 

Hale  KL,  Hughes  JR,  Oliveto  AH,  Helzar  JE,  Higgins  ST,  Bickel  WK,  Cottier  LB,  Nicotine  depeadcnce  in 
a  population-based  sample,  in  Problems  of  Drug  Dependence.  1992,  NIDA  Research  Mcmograph  132, 
(Washington  DC:  Government  Printing  Office,  1993).  See  AR  (VoL  39  Ref.  60). 
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and  ranged  i^  age  from  18  to  44  years.  Some  of  the  subjects  were  from  the  general 

population,  w6  others  were  selected,  by  a  random  digit  dialing  method,  from  subjects 

treated  for  substance  abuse.  Three  separate  analyses,  using  different  assumptions  and 

methods,  wete  p^ormed  on  these  data,  and  the  estimates  of  nicotine  dependence 

1  ' 

reported  in  three  published  articles  ranged  from  77%  to  92%.  There  is  no  evidence  that  . 

these  rates  of  nicotine  dependence  in  these  sample  populations  are  greater  than  those  for  a 

i 

nonpredispo^  population  that  smoked  for  the  same  period.  Indeed,  the  population  of 
non-drug-abping  middle-aged  men  studied  by  Hughes  et  al.  had  a  rate  of  nicotine 
dependence  ihat  was  consistent  with,  and  even  higher  than,  the  rates  fouml  in  the  Woody 
ef  a/.,  Cottlei ,  and  Hale  ^r  a/,  studies.  *        . 

One  study  of  nicotine  addiction  rates  cannot  be  used  to  establish  the  prevalence  of 
nicotine  addiction  because  the  population  examined  was  not  representative  of  the 
spectrum  of  smokers.  The  sample  population  in  this  study  by  Breslau  et  al.  consisted  of 
394  smokers  21  to  30  years  of  age  who  were  randomly  selected  from  a  well-defined 
population  in  a  health  maintenance  organization  (HMO).^**  The  median  age  was  26  years, 
and  51%  ofthesnwkers  were  addicted  to  nicotine.  These  studies  reflect  that  rates  of    . 


the 


dependence  on  nicotine  increase  substantially  with  duration  of  exposure  and  with  the 
smoker's  agq:  Although  51%  of  these  young  smokers  were  dependent  on  nicotine,  fully 
90%  of  the  niiddle-aged  smokers  in  the  study  by  Hughes  et  al.  were  dependent  on 
nicotine.  Moreover,  Breslau  et  al.  acknowledge  that  the  ntte  of  dependence  found  in  this 


loreo 


sample  of  yoimg  smokers  may  not  be  representative  of  the  rate  among  all  smokers. 


Breslau  N,  Kilbey  MM,  Andreski  MA,  Nicodne  depoidence,  najor  depression,  and  anxiety  in  young 
adults.  Archives  of  General  Psychiatry  1991;48:1069-1074.  See  AR  (Vol  37  Ref.  17). 
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In  conclusion,  the  studies  relied  on  by  FDA  were  not  chosen  in  a  iweferentially 

selected  manner,  but  on  the  basis  of  study  design  and  methodological  considerations.  The 

data  sets  reflect  populations  that  can  be  considered  representative  of  cross  sections  of  the 

U.S.  smoking  population.  There  is  no  evidence  to  suggest  that  these  studies  are  not      .    _ 

generalizable  to  the  population  of  smokers.  FDA  believes  that  these  studies  support  the 

claim  that  75%  to  90%  of  smokers  consume  cigarettes  to  satisfy  nicotine  addiction. 

Comments  of  the  American  Psychiatric  Association  agree  with  this  assessment,  stating 

that  "DSM  based  studies . . .  found  that  80%-90%  of  adult  smokers  are  nicotine 

dependent."'*^ 

2.  The  tobacco  industry  argues  that  dependence  can  never  be  measured  in  a 
large  population.  This  contention  is  disproved  by  the  successful  population-based  studies 
just  described.  The  industry's  comments  were  premised  on  selective  quotations  from 
researchers,  none  of  whom  were  actually  agreeing  with  the  assertion  that  all  such  studies 
are  impossible  or  invalid. 

3.  The  tobacco  industry  criticizes  the  data  collection  methods  in  the 
population  studies  FDA  relied  upon  to  suppoit  tobacco  dependence  rates.  The  industry 
argues  that  self-reporting  results  in  inaccurate  conclusions  and  cites  an  article  by 
Kozlowski  et  al.  to  suppoit  this  contention.^ 

FDA  disagrees.  This  method  of  data  collection  is  a  scientifically  recognized  and 
accepted  mode  of  inquiry  for  prevalence  studies  and  is  relied  upon  to  determine  the 


"^  American  Psychiatric  Associaaon,  Comment  (Jaa  2, 19%),  at  2.  See  AR  (Vol.  700  Ref.  1020). 

'"  Kozlowski  LT,  Herman  CP,  Fredcer  RC,  What  researcheis  make  of  what  cigarette  smokers  say: 
filtering  smokers*  hot  air.  Lancet  1980;  1(8 170): 699-700.  See  AR  (Vol.  535  Ref.  96,  voL  in.I). 
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population  prevalence  of  other  disorders,  including  alcohol  dependence,  cocaine  , 

dependence,  and  depression.^  Some  of  these  are  disorders  for  which,  compared  to 

tobacco  use,  interview  methods  would  be  less  likely  to  reveal  accurate  results  because  of 

the  criminM  consequences  associated  with  illicit  drug  use.  Moreover,  agencies  that  have 

expertise  in  tracking  the  prevalence  of  disease  in  this  country,  such  as  the  Centers  for 

Disease  cJntrol  and  Prevention,  rely  on  such  studies."^  The  tobacco  industry  itself  cites 

multiple  surveys  based  on  self-rqx)rting  in  its  commits.  * 

The  industry  also  mischaracterizes  the  article  by  Kozlowski  et  al.  The  article  does 

not  support  the  industry's  argument  that  all  self-reported  data  in  population  studies  are 

inaccurate.  In  the  article,  the  authors  suggest  that  self-reports  of  abstinence  among  people 

quitting  smoking  may  be  inflated.  The  authors  do  not  suggest  that  any  other  information 

obtained  by  self-reporting  is  unreliable,  nor  do  they  give  any  reason  to  extrapolate  thdr 

observatioi  is  to  reporting  of  other  information  about  smoking  behavior.  Finally,  despite 

their  behef  that  some  smokers  may  exaggerate  the  number  and  success  of  their  attempts  at 

abstinence,  the  authors  never  doubt  that  a  large  proportion  of  smokers  try  to  quit 

i 

Ac(  »rdingly,  FDA  concludes  that  the  methods  used  in  the  population  prevalence 
studies  are  accepted  and  reliable. 


"*  Americai  Psychiatric  Association,  Diagnostic  and  Statistical  Manual  of  Mental  Disorders,  4th  ed. 
(Washington  DC:  American  Psychiatric  Association,  1994),  at  175-272.   See  AR  (Vol  535  Ref.  96,  vol. 
m.B). 


3S5 


See,  e.g.. 


Centers  for  Disease  Control  and  Prevention,  Reasons  for  tobacco  use  and  symptoms  of 
nicotine  widfcdrawal  among  adolescents  and  young  adult  tobacco  users — United  States,  1993,  Morbidity 
andMortaUty  Weekly  Report  1994;43(41):  745-750.  See  AR  (VoL  43  Ref.  162). 
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c        Comments  on  Tobacco  Use  for  Effects  on  Mood  and  Weight 

1 .        The  tobacco  industry  contends  that  FDA  has  not  established  that 
consumers  use  cigarettes  or  smokeless  tobacco  nearly  exclusively  either  to  affea  mood  or 
to  control  weight.  According  to  the  comment,  the  studies  cited  by  FDA  do  not  show  that 
a  high  percentage  of  consumers  use  tobacco  to  affect  mood  or  control  weight  and  that 
there  are  an  insufficient  number  of  such  studies  upon  which  to  base  a  conclusion. 
This  comment  misinterprets  the  standard  for  establishing  that  a  product  is 
"intended  to  affect  the  structure  or  any  function  of  the  body"  through  consumer  use.  As 
noted  in  section  n.B.l .,  above,  some  courts  have  suggested  that  where  the  Agency  relies 
solely  on  consumer  use  to  establish  intended  use,  consumers  must  use  the  product 
predominantly  or  nearly  exclusively  for  pharmacological  purposes.  These  cases  contain  no 
requirement,  however,  that  consumers  use  the  product  in  question  nearly  exclusively  for 
each  individual  pharmacological  effect  the  product  produces.  Thus,  there  is  no 
requirement  that  consumers  use  nicotine  nearly  exclusively  for  each  of  its  pharmacological 
effects.  It  is  sufficient  to  establish  that  consumers  as  a  group  use  tobacco  to  obtain  any  of 
the  several  effects  on  structure  or  function  sought  by  consumers  (for  example,  to  satisfy 
addiction,  for  other  psychoactive  effects,  and  to  control  weight).  See  ASH  v.  Harris,  655 
F.2d  at  240;  A^A^FA  V.  Mflf/i^wj,  557  F.2d  at  334-336. 

*    FDA  also  disagrees  that  there  are  insufficient  studies  to  support  the  conclusion  that 
consumers  use  tobacco  to  affea  mood  and  control  weight.  The  many  studies  cited  by 
FDA  conclusively  show  that  the  majority  of  tobacco  consumers  rely  on  tobacco  products 
to  achieve  a  relaxing  or  calming  effect  See  Jurisdictional  Analysis,  60  FR  4 1 579-4 1 580. 
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For  exam  )le,  one  survey  found  that  over  60%  of  smokers  aged  16  to  44  believe  that 
smoking  neduces  nervous  irritation.^'* 

use  of  cigarettes  for  weight  control  is  similarly  established  in  numerous 


The 


studies.  These  studies  show  that  smokers  believe  that  smoking  keeps  weight  down  and 

that  weight  control  is  a  significant  motivation  to  continue  smoking.  The  Surgeon 

Generars'1988  Report  on  Nicotine  Addiction  reviewed  a  large  number  of  studies 

demonstrating  that  weight  control  is  a  powerful  motivator  for  initiation  and  maintenance 

of  smoking  in  as  many  as  one-third  to  one-half  of  young  smokers.**^ 

Comments  on  Nonpharmacological  Factors  Associated  with 
Tobacco  Use 

The  tobacco  industry  quotes  several  addiction  experts  stating  that  there  are 

social,  en4>tionaU  and  behavioral  variables  that  explain  pattems  of  tobacco  use.  Hie 

industry  concludes  that  consumers  do  not  use  tobacco  products  "nearly  exclusively"  for 

the  pharm  icological  effects  of  nicotine. 

FE  A  disagrees.  The  industry  confuses  the  details  of  tobacco  use  with  the  reason 

for  use.  While  multiple  £actors  may  explain  why  a  particular  person  decides  to  smoke  a 

particular  cigarette  at  a  particular  moment,  data  support  only  one  reason  why  the  vast 

majority  off  consumers  use  tobacco  products  day  after  day,  year  after  year,  to  obtain  the 

drug  effects  of  nicotine. 


386 


McKenn^ll  AC  Smddng  motivati(ni  factors,  British  Journal  of  Social  and  Clinical  Psychology 


1970;49(l):8-22.  SeeAR(Wol  13  Ref.  152-1). 

*"  Surgeon  General's  Report,  1988,  at  438-439.  See  AR  (VoL  129  Ref.  1592). 
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Indead,  the  scientific  consensus  holds  that  nonpharmacological  factors  are 

important  to  consumers  only  because  they  are  linked  to  the  pharmacological  effects  of 

nicotine.  Thus,  Jed  Rose,  one  of  the  key  researchers  cited  by  the  industry  to  support  the 

contention  that  consumers  use  tobacco  for  nonpharmacological  reasons,  refers  to 

nonpharmacological  faaors  as  "sensory  cues"  that  are  used  to  meter  nicotine  intake.^** 

As  described  in  section  II.B.3-,  above,  such  cues  become  "conditioned"  as  they  are 

associated  with  the  pharmacological  effects  of  nicotine  on  the  brain.  These  environmental 

factors  are  certainly  important  to  tobacco  consumers,  as  they  are  to  users  of  other 

addictive  drugs,'*'  but  they  are  not  the  primary  reasons  for  use.  As  a  tobacco  industry 

executive  in  a  speech  to  the  company' s  board  of  directors  said: 

[Tjhe  psychosocial  motive  is  not  enough  to  explain  continued  smoking. 
Some  other  motive  force  takes  over  to  make  smoking  rewarding  in  its 
own  right.  Long  after  adolescent  preoccupation  with  self-image  has 
subsided,  the  cigarette  will  even  preempt  food  in  times  of  scarcity  on 
the  smoker's  priority  list . .  .We  are  of  the  conviaion . . .  that  the 
ultimate  explanation  for  the  perpetuated  cigarette  habit  resides  in  the 
pharmacological  effect  of  smoke  upon  the  body  of  the  smoker,  the 
effect  being  most  rewarding  to  the  individual  under  stress.''^ 

2.        The  cigarette  manufacturers  cite  research  suggesting  that  nicotine-free 

cigarettes  have  flavor^"  and  may  help  smokers  to  quit^'^  They  draw  particular  attention 


^^  Rose  JE,  Bebm  FNf,  Levin  ED,  Role  of  nicotine  dose  and  senswy  cues  in  the  regulation  of  smoke 
intake.  Pharmacology.  Biochemistry  and  Behavior  1993;44:891-900.  See  AR  (Vol  8  Ref.  100). 

'"  Surge<Mi  General's  Report,  1988,  at  59.  See  AR  (VoL  129  Ref.  1592). 

""  Wakebam  H  (Philip  Morris,  Inc.),  Smoker  Psychology  Research,  presented  to  Philip  Morris  board  of 
directors  (Nov.  26, 1969),  at  237,  240.  See  AR  (Vol.  1 1  Ref.  142). 

"'  Levin  ED,  Behm  FM,  Rose  JE,  The  use  of  flavor  in  cigarette  substitutes.  Drug  and  Alcohol 
Dependence  1990;26:155-160,  at  159.  See  AR  (Vol.  535  Ref.  %,  IILJ). 

'^  Butschky  MF,  Bailey  D,  Henningfield  JE,  Pickworth  WB,  Smoking  without  nicotine  delivery  decreases 
wididrawal  in  12-hour  abstinent  smokes.  Pharmacology.  Biochemistry  and  Behavior  1995;5(Kl):91-96. 
See  AR  (Vol  442  Ref  7484). 
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to  a  recent  presentation  by  Rose  et  oLy  in  which  smokers  given  a  denicotinized  cigarette 

reported  tjie  same  or  slightly  less  relief  of  craving  than  smokers  given  intravenous  nicotine, 

and  less  rfelief  than  smokers  given  their  usual  brand  of  cigarettes.^'^  They  also  reported 

more  iminediate  satisfaction  from  the  denicotinized  cigarette  than  ftom  intravenous 

nicotine,  Although  less  than  from  their  usual  brand.  The  denicotinized  cigarette  provided 

less  psychological  reward  than  did  intravenous  nicotine.  The  smokeless  tobacco 

manufactjuiers  also  suggest  that  no-nicotine  substitutes  for  smokeless  tobacco  may  have 

helped  some  users  remain  abstinent.  According  to  the  industry,  this  research  demonstrates 


some 


that  consumers  use  tobacco  products  for  reasons  other  than  nicotine. 

FDA  disagrees.  The  cited  studies  do  suggest  that  tow-  or  no-nicotine  products  can 
be  used  in  research  and  in  a  small  proportion  of  former  users  of  tobacco  products.  Yet  the 
products  \  ave  been  uniformly  rejected  by  tobacco  consumers,  who  do  not  view  them  as 
acceptabli  substitutes  for  cigarettes.  When  given  a  choice,  tobacco  users  will  not  abandon 
nicotine  fOr  flavor,  demonstrating  the  real  reason  they  smoke.  For  example.  Next,  a 
denicotinized  cigarette  that  was  briefly  marketed  by  Philip  Morris,  was  removed  from  the 
market  because,  according  to  the  company,  it  was  not  accepted  by  consumers. 

Th  e  cited  studies  replicate  many  others  that  show  that  the  most  consistent  and 

! 
strongest  Effects  are  produced  by  nicotine-delivering  cigarettes.  It  is  not  surprising  that 

nicotine  iijjections,  which,  according  to  the  studies  produced  significant  pain  and  burning 

at  the  site  bf  injection,  do  not  produce  all  the  satisfaction  of  smoking  nor  duplicate  the 
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RoseJE, 


Wesunan  EC  Behm  FM,  Comparative  effects  of  intravenous  nicotine  and  de-nicotinized 
cigarette  smbke,  poster  presented  at  the  annual  meeting  of  the  Society  for  Research  on  Nicotine  and 
Tobacco  (Mar.  15-17,  19%).  Washington,  D.C.  See  AR(Wol  711  Ref.  21). 
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taste  and  throat  sensations  of  smoking.  As  described  in  section  ILB3.,  above,  the  efficacy 

of  nicotine-fi3^cigarettes  in  alleviating  some  of  the  symptoms  of  withdrawal  is  consistent 

with  the  conclusiwi  that  social  and  environmental  factors  become  associated  with 

obtaining  the  phannacological  effects  of  nicotine,  and  thus  are  perceived  as  pleasurable  as 

a  "conditioned  response,"  but  in  and  of  themselves  are  not  the  reason  people  smoke. 

Low-  or  no-nicotine  cigarettes  may  temporarily  provide  some  relief  to  consumers  as  a 

result  of  the  conditioned  response  to  the  sensorimotor  aspects  of  smoking,  but  this 

response  is  subject  to  "rapid  extinction"  when  nicotine  is  withheld.'**  This  phenomenon  is 

similar  to  the  temporary  finding  that  heroin  addicts  feel  pleasure  firom  injecting  themselves 

with  sahne.'^'  ' 

The  study  by  Rose  is  entirely  consistent  with  these  findings.  The  study  evaluated 
only  the  immediate  effects  of  a  denicotinized  cigarette  on  craving  reduction,  satisfaction, 
and  psychological  reward.  It  did  not  attempt  to  evaluate  any  effects  of  denicotinized 
cigarettes  on  sustained  satisfaction  or  relief  of  withdrawal  symptoms.  Rose  himself  has 
stated  that  smokers  seek  the  sensoiy  cues  of  smoking  because  "the  repetition  of  the 
smoking  act  thousands  of  times  per  year  by  a  moderately  heavy  smoker  leads  to  a  strong 
conditioned  association  between  the  sensory  aspects  of  smoking . . .  and  the 
pharmacological  effects  of  nicotine."'*^  Therefore,  according  to  Rose,  "effective 
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Id. 


O'BriCT  CP,  Testa  T,  Temes  J,  Gieenstein  R,  Conditicxiing  effects  of  narcotics  in  bumans,  in 
Behavioral  Tolerance:  Research  and  Treatmera  Implications,  NIDA  Research  Monograph  18 
(Washington  DC:  Govenunent  Printing  Office  No.  017-024-00899-8,  Jan.  1978),  at  67-71.  See  AR  (Vol 
535  Ref.  96,  vol.  ffl.L). 

Rose  JE,  Levin  ED,  Inter-relationships  between  conditioned  and  primary  reinforcement  in  the 
maintenance  of  cigarette  smoking,  British  Journal  of  Addiction  1991;86:605-609.  at  605.  See  AR  (Vol 
67  Ref.  58). 
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treatment  of  tobacco  abuse  needs  to  take  into  account  the  influence  of  these  sensory 
cues,"'''  b  y,  for  example,  providing  the  smoker  with  de-nicotinized  cigarettes,  in  addition 
to  strategies  to  eliminate  nicotine  dependency.'^  He  is  explicit,  however,  that  nicotine  is 


the  pi 


irimary 


reinforcer  of  smoking  behavior,  and  that  desire  for  the  sensory  aspects  of 


tobacco  use  is  the  result  of  conditioned  reinforcement  maintained  by  nicotine's  primary 
infer  '*' 


reinforcement. 

3.        To  support  the  argument  that  consumers  use  tobacco  products  for  flavor, 
the  tobacco  industry  cites  research  in  which  smokers'  satisfaction  with  smoking  decreased 
when  their  upper  airways  were  anesthetized. 

1 

Upon  review  of  this  research,  FDA  finds  that  the  studies  do  not  support  the 
contentionlthat  consumers  smoke  cigarettes  primarily  for  flavor.  As  described  above,  the 
researcher  jwho  led  the  study,  Rose,  believes  that  nonpharmacological  factors  associated 
with  tobacco  consumption  are  "cues"  important  to  smokers  only  by  association  with 
nicotine's  pharmacological  impact 

Moreover,  the  research  cited  does  not  establish  that  the  reason  for  the  drop  in 
smoking  satisfaction  upon  airway  anesthetization  was  the  blockade  of  sensory  input  from 
snK)ke.  These  decreases  in  satisfaction  might  have  been  due  simply  to  the  ui^leasant 
sensation  of  upper  airway  anesthetization,  not  to  any  blockade  of  sensory  input  firom 
smoke.  In  this  study,  satisfaction  with  "sham  smoke"  also  dropped  with  anesthesia.  Sham 
smoke  was  so  diluted  as  to  provide  few  pharmacological  or  sensory  effects.  Thus, 
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Id. 
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W.  at  605 -606. 
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providing  anesthesia  decreased  the  satisfaction  of  consuming  real  cigarette  smoke  and 

placebo  smoke. ^^ 

The  study  does,  however,  providie  data  addressing  the  importance  of  the 
pharmacological  aspects  of  smoking.  Thirty  minutes  after  smoking,  the  subjects  who  had 
received  smoke  delivering  nicotine — regardless  of  whether  their  throats  had  been 
anesthetized — ^felt  similarly  satisfied.  And  their  satisfaction  was  greater  than  that  of  those 
who  had  received  "sham  smoke."  Thus,  the  study  indicated  that  nicotine  produces 
smoking  satisfaction  even  in  the  absence  of  mouth  and  throat  sensation. 

4.         The  tobacco  industry  cites  three  studies  to  support  the  argument  that 
consumers  use  tobacco  products  out  of  "habit  and  ritual." 

Upon  review  of  these  studies,  FDA  concludes  that  they  provide  no  evidence  that 
"habit  and  ritual"  are  the  primary  motivation  for  use  of  tobacco  products.  As  described  at 
length  above,  "habit  and  ritual"  are  important  to  consumere  of  all  addictive  drugs,  but  only 
through  their  linkage  to  the  pharmacological  effects  of  the  drug. 

First,  the  industry  cites  a  study  in  which  some  smokers  did  not  consider  the  first 
cigarette  of  the  day  their  favorite.'*^^  The  observation  relates  to  a  detail  of  smoking  rather 
than  to  underlying  motivation;  as  described  in  section  n.B3.,  above,  there  are  many 
reasons  why  an  individual  may  desire  a  particular  cigarette  at  a  particular  time.  This  is  not 
evidence  that  "habit  or  ritual"  is  the  driving  biological  force  for  maintenance  of  tobacco 
use. 
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Rose  JE,  Tashkin  DP,  Eitle  A,  Zioser  MC  Lafer  R,  Seosory  blockade  oi  snxddng  satisfacti(% 
Pharmacology,  Biochemistry  and  Behavior  1985;23:289-293,  at  290  (emphasis  added).  See  AR  (VoL  42 
Ref.  124). 

^'  Jarvik  M,  KiUen  JD,  Vaiady  A,  Fottmaim  SP,  The  favorite  cigarette  of  die  day.  Journal  of  Behavioral 
Medicine  1993;  16:413-422.  See  AR  (Vol.  535  Ref  96,  m. A). 
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The  industry  then  quotes  the  speculative  conclusion  of  a  study  without  any 

description  of  the  research.  In  feet,  the  study's  main  finding  was  that  the  smell  of 

cigarettes  wis  not  important  for  smoking  behaviw.*^ 

The  iidustry  cites  another  conclusion  of  a  study  without  any  description  of  the 

research.  *°^  One  of  the  study's  major  findings  was  that  enforced  abstinence  (smokers 

were  not  allowed  to  smoke  for  an  afternoon)  had  different  effects  on  subsequent  smoking 

behavior  than  natural  abstinence  (smokers  did  not  srnoke  while  asleep  at  night).  Basic 

biological  imperatives  undoubtedly  affea  the  details  of  smoking  behavior  but  certainly 

cannot  explain  the  reason  for  tobacco  use. 


5. 


The  tobacco  industry  argues  that  the  "social  aspects"  of  smoking  explain 


consumer  use  of  tobacco.  No  studies  are  cited  to  support  this  conclusion.  As  the 
Surgeon  General's  Report  noted  in  1988,  social  factors  influence  initiation  and  patterns  of 


use  of  many 


addictive  drugs;     the  primary  reason  for  the  drug's  use,  however,  is 


pharmacoloj  ical.  In  this  respect,  nicotine  is  similar  to  heroin 


6. 


405 


The  smdceless  tobacco  industry  argues  that  the  evidence  cited  by  FDA  in 


support  of  it!  conclusion  that  consumers  use  tobacco  products  nearly  exclusively  for 
pharmacological  effects  has  little  to  do  with  smokeless  tobacco.  Five  studies  were 


]f 


**"  Baldinger  B,  Hasenfiratz  M,  Battig  K,  Switching  to  ultralow  nicotine  cigarettes:  effects  of  different  tar 
yields  and  bloddng  of  olfactory  cues.  Pharmacology,  Biochemistry  and  Behavior  1995;50( 2):  233-239,  at 
238.    5e^  AR  (VoL  535  Ref.  96,  VOL  ni.A). 
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Jacober  A,  Hasenfratz  M,  Battig  K,  Cigarette  snK^dng:  habit  of  nicotine  maintenance?  Human 


Psychopharm^ology  1994;9:117-123,  at  117.  See  AR  (VoL  535  Ref.  96,  vol.  m.G). 
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40S 


Surgeon  CWneral's  Report  1988.  at  15.  See  AR  (VoL  129  Ref.  1592). 


Jaffe  JH,  D^g  addiction  and  drug  abuse,  in  Goodman  and  Oilman's  The  Pharmacological  Basis  of 
Therapeutics.  $th  cd.  (New  YotIc  Pergamon  Press,  1990),  chap.  22  (522-573),  at  529.  See  AR  (VoL  535 
Ref.  96.  VOL  n^G). 
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submitted  with  the  comment  that  are  claimed  to  demonstrate  that  smokeless  tobacco 
consumers  use  those  products  because  they  "enjoy  the  taste"  or  simply  "like  it,"  not  for 
any  "phannacological  effects."*** 

FDA  disagrees  with  the  industry's  interpretation  of  these  studies.  As  discussed  in 
section  n.B.3.,  above,  when  people  use  drugs  with  powerful  pharmacological  effects  such 

« 

as  nicotine  they  commonly  associate  many  environmental  stimuli  with  the  pleasurable 
experience  of  consuming  the  substance.  Thus,  a  survey  result  that  consumers  "enjoy  the 
taste"  indicates  only  that  a  significant  portion  of  consumers  have  linked  the  sensory  cues 
to  the  pharmacological  effects  of  nicotine. 

None  of  the  five  studies  cited  by  the  industry  noted  whether  users  who  did  not  give 
pharmacological  reasons  for  using  smokeless  tobacco  had  ever  tried  to  quit  Thus,  many 
of  these  users  may  not  have  been  aware  of  their  phannacological  addiction.  Asanexpeit 
quoted  by  the  Inspector  General  of  the  E>epaitment  of  Health  and  Human  Services 


^°^  Walsh  MM,  Hilum  JF,  Ernster  VL,  Masouredis  CM,  Grady  DG,  Prevalence,  patterns,  and  correlates  of 
spit  tobacco  use  in  a  college  athlete  pqpulati(».  Addictive  Behavior  1994;19:411-427.  SeeAR  (VoL  526 
Ref.  95,  vol.  Vm). 

Lopez  LC,  Snu^less  tobacco  coiisuiq)ti<m  by  Mexican- American  university  students.  Psychology 
Reports  1994;75:279-284.  See  AR  (Vol  526  Ref.  95,  vol.  VHI). 

Glover  ED,  Laflin  M,  Flannery  D,  Albritton  DL,  Smokeless  tobacco  use  amcmg  American  college 
students.  Journal  of  American  College  Health  1989;38:81-84.  See  AR  (VoL  526  Ref.  95,  vol.  VII). 

Wisniewski  JF,  Bartolucd  AA,  Conqrarative  pattenis  of  smokeless  tobacco  usage  among  major  league 
baseball  personnel  Journal  of  Oral  Pathology  and  Medicine  1989;  18:322.  See  AR  (VoL  526  Ref.  95, 
voLVni). 

CoimoUy  GN,  Oleans  GT,  Kogan  M,  Use  of  smokeless  tobacco  in  maj(M--league  basebaU,  New  England 
Journal  of  Medicine  1988;318(19):  1281-1285.  See  AR(\ol  526  Ref.  95,  vol  VE). 
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explained,  "Many  haven't  tried  to  quit  But  when  we  tell  them  the  health  consequences, 
and  then  they  try  to  quit,  they  can'L'***" 

In  studies  cited  by  the  industry,  some  users  of  smokeless  tobacco  stated  that  they 
"enjoy  the  taste,"  but  a  significant  percentage  of  these  users  also  reported  that  they  use 
smokeless  tobacco  for  psychological  reasons.  For  example,  in  one  study,  a  majwity  of 
195  users  of  snuff  and  chewing  tobacco  reported  using  tobacco  for  one  or  more 

pharmacological  effects,  including  relieving  stress,  relief  of  "strong  cravings,"  and 

I 

relieving  the  {discomfort  of  withdrawai.^^  These  statements  support  the  conclusion  that 
the  majority  )f  people  who  use  smokeless  tol»cco  do  so  for  the  well-established 
pharmacologcal  effects  of  nicotine:  stimulation,  sedation,  and  addiction.  TTiese  studies 
thus  constitute  additional  evidence  that  smokeless  tobacco  is  primarily  used  by  consumers 
to  obCain  the  pharmacological  effects  of  nicotine. 


407 


Department  |of  Healdi  and  Human  Services,  Office  on  Smoking  and  Healdi,  Spit  Tobacco  and  Youth 
(Washington  DC:  Government  Printing  Office,  1992),  at  8.  See  AR  (VoL  7  Ref.  76). 
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Walsh  MM,  Hilton  JF,  Emster  VL.  Masouredis  CM,  Grady  DG,  Prevalence,  patterns,  and  cwielates  of 
spit  tobacco  us«  in  a  college  athlete  population.  Addictive  Behavior  1994;19:41 1-427.  See  AR  (VoL  526 
Ref.  95.  vol.  Vni). 
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C.    THE  STATEMENTS,  RESEARCH,  AND  ACTIONS  OF  THE 
CIGARETTE  MANUFACTURERS  SHOW  THAT  THE 
MANUFACTURERS  INTEND  THEIR  PRODUCTS  TO  AFFECT 
THE  STRUCTURE  AND  FUNCTION  OF  THE  BODY 

In  sections  U.A.  and  II.B.,  above,  the  Agency  has  concluded  that  cigarettes  and 
smokeless  tobacco  are  intended  to  affect  the  structure  and  function  of  the  body  on  the 
basis  of  the  foreseeable  pharmacological  effects  and  uses  of  cigarettes  and  smokeless 
tobacco  and  the  widespread  actual  use  of  cigarettes  and  smokeless  tobacco  by  consumers 
for  pharmacological  purposes.  In  this  section,  the  Agency  considers  another  category  of 
persuasive  evidence  of  intended  use:  the  statements,  research,  and  actions  of  the  cigarette 
manufacturers  themselves.  In  section  n.D.,  below,  the  Agency  considers  the  statements, 
research,  and  actions  of  the  smokeless  tobacco  manufacturers. 

The  administrative  record  includes  extensive  evidence  of  the  cigarette 
manufacturers*  statements,  research,  and  manufacturing  practices.  Much  of  this  evidence 
has  only  recently  become  available  as  a  result  of  the  Agency's  investigation,  congressional 
hearings,  and  other  investigations  and  sources.  This  evidence  is  part  of  the  relevant 
objective  evidence  that  the  Agency  may  consido'  in  determining  the  manufacturer's 
"intended  uses"  of  a  product 

In  the  Jurisdictional  Analysis,  the  Agency  made  extensive  findings  based  on  the 
evidence  then  available  regarding  the  statements,  research,  and  actions  of  the  cigarette 
manufacturers.  FDA  received  OHnments  on  these  findings  from  the  individual  tobacco 
companies  and  tobacco  industry  trade  associations,  as  well  as  from  public  health 
organizations  arid  other  interested  groups  and  members  of  the  public.  After  careful    • 
consideration  of  the  evidence  in  the  record  and  the  public  comments,  the  Agency  finds  that 
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the  evidence  described  in  this  section  provides  a  third  independent  basis  for  concluding 
that  cigarettei  are  in  fact  intended  to  affect  the  structure  and  function  of  the  bodies  of 


smoko^s. 


In  section  n.C.  1 .,  FDA  discusses  its  legal  authority  to  consider  evidence  of  the 
manu^cturers'  statements,  research,  and  actions  in  establishing  intended  use.  This 


tn 


discussion  shows  that  an  intent  to  affect  the  structure  or  function  of  the  body  can  be 


^tablished  by  evidence  showing  that  (1)  the  manufacturer  "has  in  mind"  that  the  product 
will  be  used  by  consumers  for  phannacological  purposes,  or  (2)  the  manufacturer  has 
"designed"  the  product  to  provide  pharmacological  effects.  The  Agency's  role  in  making 
these  determinations  is  that  of  a  fact  finder.  It  weighs  the  statements,  research,  and 
actions  of  the  manufacturer  to  determine  the  particular  uses  the  manufacturer  has  in  mind 


or  designs  itsi  product  to  provide. 

The  Agency's  faa-fmding  task  has  been  made  more  difficult  by  the  manufacturers' 
general  refusal  to  cooperate  with  the  Agency's  investigation.  Although  some 
manufacturers  did  permit  FDA  investigators  to  visit  their  manufacturing  plants  in  the 


spring  of  199t4,  the  manufacturers  have  failed  to  provide  FDA  with  information  and 
documents  requested  by  FDA  in  July  1994  regarding  nicotine  in  cigarettes.*^'  In 
particular,  the  manufacturers  have  failed  to  comply  with  FDA's  request  for  company 
documents  rejgarding  the  phannacological  effects  of  nicotine  and  the  role  of  nicotine  in 
cigarette  design  ami  manufacturing.  The  limited  number  of  company  documents  provided 


y" 


**"  See,  e.g..  L^  from  Chesemore  RG  (FDA)  to  Bible  GC  (Philip  Morris  Inc)  (Jul.  1 1, 1994).  See  AR 
(Vol  54  Ref.  61 7).  Similar  letters  were  sent  to  c^her  cigarette  and  smc^less  tobacco  manufacturers. 
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by  the  manufacturers  with  their  comments  sheds  little  light  on  the  role  of  nicotine  in 
cigarettes  and  does  not  significantly  change  the  evidence  in  the  record. 

The  Agency's  discussion  of  the  evidence  of  the  manufacturers'  statements, 
research,  and  actions  is  divided  into  several  parts.  In  section  ILCJ2.,  the  Agency  discusses 
the  statements  and  research  of  each  of  the  major  cigarette  companies  and  the  Council  for 
Tobacco  Research,  a  trade  association  to  which  they  belong.  This  evidence  shows  that  the 
manufacturers  have  known  for  decades  that  nicotine  has  the  characteristics  of  addictive 
drugs  and  causes  other  significant  pharmacological  effects  and  that  consumers  use 
cigarettes  primarily  to  obtain  the  phaimacobgical  effects  of  nicotine,  including  satisfaction 
of  their  addiction.  This  evidence  also  shows  that  in  internal  discussions,  senior  researchers 
for  the  cigarette  manufacturers  refer  to  cigarettes  as  drug  delivery  systems,  calling  them  a 
"dispenser  for  a  dose  unit  of  nicotine,"**"  a  vehicle  for  deliv»y  of  nicotine,"*"  and  other 
similar  terms.  This  evidence  is  sufficient  by  itself  to  establish  that  cigarettes  are  intended 
to  affect  the  structure  and  function  of  the  body,  because  it  shows  that  the  manufiicturers 
"have  in  mind"  that  their  products  will  be  used  specifically  for  pharmacological  purposes. 

In  sections  n.C.3.  and  n.C.4.,  the  Agency  discusses  the  second  basis  for 
determining  the  manufacturers'  intent  through  their  statements,  research,  and  actions — 
namely,  the  evidence  that  manufacturers  have  "designed"  cigarettes  to  provide 
pharmacologically  active  doses  of  nicotine  to  consumers.  In  section  ILC3.,  the  Agency 
discusses  the  product  research  and  development  activities  of  the  manufacturers.  This 


*'°  Dunn  WL  (Hiilip  Morris  Inc.),  Motives  and  Incentives  in  Cigarette  Smoking  (1972),  at  5.  See  AR 
(Vol.  12  Ref.  133). 

** '  Teague  C3E  (R.J.  Reynolds  Tobacco  G).),  Research  Planning  Memorandum  on  Vie  Nature  of  the 
Tobacco  Business  and  the  Crucial  Role  of  Nicotine  Therein  (Apr.  14, 1972),  at  1.  See  AR  (Vol  531 
Ref.  125). 
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evidence  shows  that  the  manufactmers  have  conducted  extensive  produa  research  and 

development  to  establish  the  dose  of  nicotine  necessary  to  produce  pharmacologicad 
effects  and  to  optimize  the  delivery  of  nicotine  to  consumers. 

In  section  n.C.4.,  the  Agency  discusses  the  evidence  that  the  manu^Eicturers  do  in 
fact  manipulate  and  control  nicotine  deliveries  in  their  comm»cial  cigarettes.  This 


evidence  supjiorts  a  finding  that  the  manufacturers  manipulate  and  control  the  delivery  of 

nicotine  in  commercial  cigarettes  to  provide  a  pharmacologically  active  dose  of  nicotine  to 

consumers.  Taken  together,  the  evidence  in  sections  II.C.3.  and  n.C.4.  establishes  yet 

another  basis  for  finding  that  cigarettes  are  intended  to  affect  the  structure  and  function  of 

the  body. 

In  section  ILC5.,  the  Agency  concludes  that,  when  considered  cumulatively,  the 

evidence  from  the  statements,  research,  and  actions  of  the  manufacturers  is  internally 

consistent  and  mutually  conoborating,  further  supporting  the  fmding  that  the  effects  of 

cigarettes  on  ^e  structure  and  fiinction  of  the  body  are  "intended"  by  the  manufacturers. 

Finally,  in  section  ILC6.,  the  Agency  responds  to  substantive  comments  conceming  the 

evidence  of  tie  manufacturers'  statements,  research,  and  actions  that  are  not  addressed  in 


sections  ILC.  2.  to  n.C.5 


412 


*'^  The  discussion  of  the  statements,  research,  and  actions  of  the  manufacturers  in  Ais  section  cites 
hundreds  of  documents.  It  is  the  totality  of  the  evidence  from  diese  documents  that  the  Agency  relies 
upon.  No  single  document  cited  by  the  Agency  is  essential  to  the  Agency's  conclusion  in  section  ILC.  that 
the  manufacturers  intend  their  products  to  affect  the  structure  and  function  of  the  body.  In  particular, 
although  considerable  evidence  of  the  statements,  research,  and  actions  of  the  manufacturers  was 
submitted  to  the  Agency  after  the  publication  of  die  Jurisdicti<nal  Analysis  on  August  1 1, 1995,  none  of 
this  evidence  is  essential  to  the  Agency's  finding  of  intended  use  in  section  n.C.  The  new  evidence  is 
siunmarized  below  because  it  provides  persuasive  corroboration  that  the  cigarette  manufacturers  do  intend 
to  affect  the  structure  and  function  of  the  body.    However,  the  Agency  would  reach  the  same  conclusions 
regarding  the  intent  of  the  manufacturers  even  without  this  additional  evidence.  In  addition,  none  of  the 
documents  in  the  Agency's  docket  of  confidential  documents  is  essential  to  the  Agency's  determination. 
5«AR  (Vol.  505-518). 
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ILC.1. 

1 .        "Intended  Use"  May  Be  Established  on  the  Basis  of  the  Statements, 
Actions,  and  Research  of  the  Manufacturers 

Reliance  on  the  statements,  research,  and  actions  of  manufacturers  to  estabUsh 
intended  use  is  consistent  with  the  plain  language  of  the  statute.  The  statute  provides  that 
products  "intended"  to  affea  the  structure  or  any  function  of  the  body  are  drugs  or 
devices.  Seaions  201(gXl)(C)  and  201(h)(3).  According  to  a  canon  of  statutory 
construction,  words  used  by  Congress,  unless  otherwise  defined,  will  be  interpreted  as 
taking  their  ordinary  meaning.  See,  e.g..  Smith  v.  United  States,  508  U.S.  223,  228 
(1993);  Chevron  v.  Natural  Resources  Defense  Council,  Inc.,  467  U.S.  837,  860  (1984). 
In  this  case,  the  ordinary  meifhing  of  "intend"  includes  "to  have  in  mind"  and  "to  design" 
for  a  particular  use.  These  plain  meanings  allow  the  Agency  to  consider  the 
manufacturer's  statements,  research,  and  actions  in  determining  intended  use. 

The  American  Heritage  Dictionary,  for  instance,  defines  "intend"  as:  "1.  To  have 
in  mind;  plan.  2.a.  To  design  for  a  specific  purpose,  b.  To  have  in  mind  for  a  particular 


use. 


,»413 


Q)nsistent  with  this  meaning,  the  Agency  interprets  "intended"  uses  to 


include  those  specific  uses  that  are  "in  the  mind"  of  the  manufacturer  or  for  which  the 
manufacturer  "designs"  the  product.  The  plain  meaning  of  the  statute  thus  permits  the 
Agency  to  inquire  into  the  statements,  research,  and  actions  of  the  manufecturer.  What 
the  manufacturer  says  in  internal  documents,  the  kind  of  research  the  manufacturer 
conducts,  and  the  actions  of  the  manufacturer  in  producing  its  produa  can  all  be  evidence 


^'^  The  American  Heritage  Dictionary  of  the  Ertglish  Language,  2d  ed.  (Bostoo:  Hougbum  Mifflin  Co., 
1991),  668.  See  AR  (VoL  526  Ref.  95,  vol.  V).  CHher  dicticmary  definitions  are  similar.  See,  e.g., 
Webster's  New  World  Dictionary  of  American  English,  3d  college  ed.  (New  Yoik:  Simra  &  Sclraster, 
Inc.,  1988X  702  ("intend  1.  to  have  in  mind  as  a  purpose,  plan  2.  to  mean  (something)  to  ht  or  be  used 
(for):  design. . . .")  (emphasis  added). 
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of  the  parti  cular  uses  the  manufacturer  has  in  mind  or  for  which  the  manufacturer  has 
designed  tie  product. 

FDA's  regulations  on  the  meaning  of  "intended  uses"  are  consistent  with  the 
statutory  language  and  explicitly  contemplate  that  FDA  may  examine  the  knowledge, 
actions,  anfa  expressions  of  manufacturers  and  other  vendors.  21  CPR  201.128  and  801.4. 

i 

These  regulations  state  that  intended  uses  are  to  be  established  on  the  basis  of  "objective 
intent"  FIl)A's  "objective  intent"  standard  means  that  the  Agency  may  consider  objective 


evidence  to 


assertions  that  pharmacological  effects  and  uses  are  not  intended.   As  the  courts  have 
recognized  "FDA  is  not  bound  by  the  manufecturer's  subjective  claims  of  intent  but  can 
find  actual  therapeutic  intent  on  the  basis  of  objective  evidence"  NNFA  v.  Mathews,  557 


F.2d  at  33^ 
"8"  and 
used  to 


ma;k 


The 


determine  a  manufacturer's  intent,  notwithstanding  the  manufacturer's 


(emphasis  added);  accord  United  States  v.  Storage  Spaces  Designated  Nos. 
49,"  Til  F.2d  1363, 1366  n.  5  (9th  Cir.  1985)  ("self-serving  labels  cannot  be 
true  intent"),  cert,  denied,  479  U.S.  1086  (1987). 


regulations  recognize  that  as  a  fact  finder,  FDA  may  consider  a  broad  range  of 


evidence  o|  intended  use,  including  evidence  of  the  statements,  research,  and  actions  of 
the  manufacturer.  For  example,  the  regulations  state  that  "the  objective  intent  is 
determined  by  such  persons'  expressions  ...or  oral  or  written  statements."  21  CFR 
201.128  (emphasis  added).  These  "expressions"  and  "oral  or  written  statements"  can 
include  relevant  and  probative  intracompany  memoranda  or  research. 

Ind  ;ed,  the  regulations  provide  express  authority  for  FDA  to  consider  evidence  of 


the  manufa|:turer' 
shown  by  the 


s  actual  intent  The  regulations  state  that  "objective  intent . . .  may  be 
circumstances  that  the  article  is,  with  the  knowledge  of  [the  manufacturer]. 
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offered  and  used  for  a  puipose  for  which  it  is  neither  labeled  nor  advertised."  Id. 


(emphasis  added).  The  regulations  also  direct  FDA  to  consider  circumstances  in  which 
the  manufacturer  "knows,  or  has  knowledge  of  facts  that  would  give  him  notice"  that  a 
produa  is  to  be  used  for  purposes  other  than  those  expressly  promoted  by  the 
manufaaurer.  Id.  (emphasis  added).  Proving  whether  a  manufaaurer  "knows"  or  has 
"knowledge  of  facts  that  would  give  him  notice"  of  pharmacological  uses  of  a  produa  can 
include  an  inquiry  into  the  actual  understanding  of  the  mani^cturer,  including 
consideration  of  the  statements,  research,  and  aaions  that  may  be  probative  of  the 
manufaaurer' s  actual  knowledge. 

Moreover,  the  regulations  provide  that  objective  intent  may  be  shown  by  the 
"circumstances  surrounding  the  distribution  of  the  article."  Id.  (emphasis  added).  This 
broad  phrase  allows  the  fact  fmder  to  infer  the  intended  uses  of  a  produa  based  on, 
among  other  faaors,  the  conduct  of  the  manufaaurer  that  occurs  prior  to  distribution. 
For  example,  evidence  that  shows  how  distributed  tobacco  products  are  designed  and 
formulated  is  reasonably  considered  a  "circumstance  surrounding  distribution  of  the 
article." 

Courts  have  also  recognized  that  the  Agency  may  consider  "objective  evidence"  to 
determine  a  manufacturer's  intent  See  NNFA  v.  Mathews,  557  F.2d  at  334;  United 
States  V.  Storage  Spaces,  111  F.2d  at  1366;  Latex  Surgeons'  Gloves,  199  F.  Supp.  at 
1295  (circumstances  surrounding  manufacture  and  distribution  of  produa  demonstrated 
intended  use  despite  manufacturer' s  claim  to  FDA  that  produa  was  not  a  device); 
Hanson,  417  F.  Supp.  at  35  (statements  by  plaintiff  distributors  and  importers  that  drug 
was  needed  by  patients  to  treat  cancer  is  relevant  to  intended  use). 
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Thd  Agency' s  role  in  determining  intended  use  on  the  basis  of  the  statements, 
research,  aiid  actions  of  the  manufacturer  is  that  of  a  fact  finder.  The  Agency's 
responsibility  is  to  reach  the  best  factual  judgments  it  can  from  the  record  of  the 
statements,  ;research,  and  actions  before  it,  including  evidence  submitted  during  the 


n.c.2. 


comment  period 


The  Cigarette  Manufacturers  Understand  That  Nicotine  Has 
Addictive  and  Other  Pharmacological  Effects  and  That  Smolcers  Use 
Cigarettes  To  Obtain  These  Effects 

As  ( iiscussed  below,  the  evidence  in  the  record  shows  that  the  cigarette 
manufacturers  have  extensive  knowledge  of  effects  of  nicotine  on  smokers.  The 
manufactuitrs  know  that  nicotine  has  the  characteristics  of  other  addictive  drugs;  that  it 
provides  other  significant  pharmacological  effects;  and  that  it  is  the  primary  reason  that 
smokers  use  cigarettes.  This  evidence  establishes  that  when  the  manufacturers  offer 
cigarettes  to  the  public,  they  "have  in  mind"  that  their  cigarettes  will  be  used  by  smokers  . 
to  obtain  th(  pharmacological  effects  of  nicotine.  This  evidence  is  thus  sufficient  by  itself 


to  establish 


that  the  manufaaurers  intend  the  pharmacological  uses  of  their  products. 


a.        The  Statements  and  Research  of  Philip  Morris 

The  administrative  record  includes  ov^  three  decades  of  internal  statements  and 
research  on  nicotine  by  Philip  Morris,  the  nation's  largest  cigarette  manufacturer.  These 
documents  indicate  that  senior  researchers  and  officials  at  Philip  Morris  have  long  viewed 
nicotine  as  i  "powerful  pharmacological  agent"^'''  and  "the  primary  reason"**^  people 


*'*  Charles  JL!  (Philip  Morris  Inc.),  Nicotine  Receptor  Program-University  of  Rochester  (Mai.  18,  1980), 
in  141  Cong.  f^.  H7680  (daily  ed.  JuL  25, 1995).  See  AR  (VoL  14  Ref.  175a). 

415  1 


Philip  M 
See  AR  (VoL 


».  KCC.  M  /I 

ovris  Inc., 


1531  Ref.  122). 


Draft  Rqwn  Regarding  a  Proposal  Tot  a  •'Safer"  Cigarette,  Code-named  Table,  at  1 . 
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smoke.  This  knowledge  shows  that  Philip  Morris  understands  that  its  pnxiuct  will  affect 

the  structure  and  function  of  the  body  and  will  be  used  by  consumers  for  these  drug 

effects. 

i.  The  Views  of  Senior  Researchers  and  Officiak,  Philip  Morris  officials 

recognized  the  importance  of  the  pharmacological  effects  of  nicotine  in  cigarettes  as  early 
as  1961 .  That  year,  Helmut  Wakeham,  a  senior  Philip  Morris  research  scientist,  informed 
the  company's  research  and  development  committee  that  "nicotine  is  believed  essential  to 
cigarette  acceptability."*'^  Wakeham  also  explained  the  pharmacological  effects  of 
nicotine,  stating  that  "low  nicotine  doses  stimulate,  but  high  doses  depress  functions"  and 
that  nicotine  contributes  to  the  "pleasurable  reactions  or  tranquillity"  produced  by 
smoking.*'^ 

By  1969,  the  views  of  the  Philip  Monis  scientists  on  the  pharmacological  effects  of 
cigarettes  were  conununicated  to  the  Philip  Morris  board  of  directors.  During  that  year, 
Wakeham,  who  was  then  vice  president  for  research  and  development,  briefed  the  Philip 
Morris  board  of  directors  on  why  people  smoke.  He  expressed  his  department's 
"conviction"  that  "the  ultimate  explanation  for  the  perpetuated  cigaret  habit  resides  in  the 
pharmacological  effea  of  smoke  upon  the  body  of  the  smoker."  He  further  stated  tiiat 
smokers'  craving  for  cigarettes  is  so  strong  that  "the  cigaret  will  even  preempt  food  in 
times  of  scarcity": 


Faroae  WA,  The  Manipulation  and  Control  of  Nicotine  and  Tar  in  the  Design  and  Manufacture  of 
Cigarettes:  A  Scientific  Perspective  (Mar.  8,  1996),  at  6.  See  AR  (VoL  638  Ref.  2). 
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Wakeham  H  (Pbilip  Morris  Inc.),  Tobacco  and  Health— R&.D  Approach  (Nov.  15,  1961),  at  43.  See 


AR(Vol.  125  Rcf.  1314). 


417 


/<lat40. 
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[T]he  psychosocial  motive  is  not  enough  to  explain  continued 
snaking.  Some  other  motive  force  takes  over  to  make  smoking 
revvjarding  in  its  own  right.  Lx)ng  after  adolescent  preoccupation 
wit^i  self-image  has  subsided,  the  cigaret  will  even  preempt  food  in 

of  scarcity  on  the  smoker's  priority  list The  question  is 

lyT' 

We  are  of  the  conviction, . . .  that  the  ultimate 

explanation  for  the  perpetuated  cigaret  habit  resides  in  the 
pharmacological  effect  of  smoke  upon  the  body  of  the  smoker,  the 
effaa  being  most  rewarding  to  the  individual  under  stress. 

Wa|ceham's  views  on  the  central  importance  of  the  "pharmacological  effect"  of 

nicotine  w^re  shared  by  other  senior  researchers  and  officials  at  Philip  Morris,  as  the 

following  i  xamples  demonstrate: 

•     In  197^ ,  Philip  Morris  scientist  William  Dunn  characterized  cigarettes  as  a  nicotine 

deliver !  system  in  the  following  language: 

Thi  ik  of  the  cigarette  pack  as  a  storage  container  for  a  day's  supply 
of  1  icotine 

Think  of  the  cigarette  as  a  dispenser  for  a  dose  unit  of 
nicQtine. ... 

Think  of  a  puff  of  smoke  as  the  vehicle  of  nicotine .... 

Smoke  is  beyond  question  the  most  optimized  vehicle  of 
nichtine  and  the  cigarette  the  most  optimized  dispenser  of 
smi'ke*'' 

In  197^ ,  Philip  Morris'  director  of  research,  Thomas  Osdene,  who  subsequently 
became  vice  president  for  science  and  technology,  approved  and  sent  to  Wakeham  and 
other  S(  inior  Philip  Morris  officials  a  report  that  analogized  smoking  to  drug  use.  The 
report' ;  "working  hypothesis"  is  that  "[d]ose-control  continues  even  after  the  puff  of 


smoke 


is  drawn  into  the  mouth."  The  report  postulates  that  the  consumer  regulates 


*"  Wakehai*  H  (Philip  Morris  Inc.),  Smoker  Psychology  Research,  presented  to  Philip  Morris  board  of 
directors  (N<>v.  26. 1969),  at  237.  240.  See  AR  (VoL  1 1  Ref.  142). 


419  1 


Dunn  WI,  (Philip  Morris  Inc.).  Motives  and  Incentives  in  Cigarette  Smoking  (1972),  at  5-6  (enq)basis 


added).  See 


AR  (Vol.  12  Ref.  133). 
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smoke  intake  '*to  achieve  his  habitual  quota  of  the  phannacotogical  action,"  and  notes 
that  if  snx)k»^  deprived  of  cigarettes  display  an  inoease  in  aggression,  it  may  be 
explained  as  "the  emergence  of  reactions ...  not  unlike  those  to  be  observed  upon 
withdrawal  from  any  of  a  number  of  habituating  pharmacological  agents.'**^ 

•  In  1976,  Philip  Morris  researcher  A.  Udow  wrote  a  memorandum  on  "Why  People 
Start  To  Smoke."  The  memorandum  observes  that  once  people  start  to  smoke,  one  of 
the  reasons  they  will  continue  to  smoke  is  that  cigarettes  serve  as  "a  narcotic, 
tranquilizer,  or  sedative '^^^ 

•  In  1978,  the  authors  of  Philip  Morris'  5-year  plan  for  research  and  development  stated 
that  '^nicotine  may  be  the  physiologically  active  component  of  smoke  having  the 
greatest  consequence  to  the  consumer. ^"^^ 

•  In  1980,  Philip  Morris  researcher  Jim  Charles,  who  subsequently  became  vice  president 

for  research  and  development,  wrote  the  then  vice  president  for  research  and 

development,  Robert  Seligman,  that 

Nicotine  is  a  powerful  pharmacological  agent  with  multiple  ^tes  of 
action  and  may  be  the  most  important  component  of  cigarette 
smoke.  Nicotine  and  an  understanding  of  its  properties  are 
important  to  the  continued  well  being  of  our  cigarette  business 
since  this  alkaloid  has  been  cited  of^n  as  "the  reason  for 
smoking.". . .  Nicotine  is  known  to  have  effects  on  the  central  and 


*"  Philip  Morris  Research  Center,  Behavioral  Research  Annual  Report,  Part  II  (Nov.  1, 1974)  (approved 
by  Osdene  TS),  in  141  Cong.  Rec.  H7658,  H7660  (daily  ed.  Jul.  25, 1995).  See  AR  (VoL  14  Ref.  175a). 

*"  Udow  A  (Hiilip  Morris  Inc.),  Why  People  Start  to  Smoke  (Jua  2,.  1976),  in  141  Cong.  Rec.  H7664 
(daUy  ed.  Jul.  25, 1995)  (emphasis  added).  See  AR  (VoL  14  Ref.  175a). 

"*"  Philip  Morris  Inc.,  Research  and  Development  Five-Year  Plan,  1979-1983  (Sq).  1978),  in  141  Cong. 
Rec.  H7668  (daUy  ed.  Jul.  25, 1995)  (emphasis  added).  See  AR  (VoL  14  Ref.  175a). 
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peripheral  nervous  system  as  well  as  influencing  naemory,  learning, 
pain  perception,  response  to  stress  and  level  of  arousaL 

A  statement  that  the  Agency  received  from  a  former  Philip  Morris  research 

director,  William  Farone,  expresses  similar  views.  Farone  was  the  director  of  applied 

research  at  Pbilip  Morris  from  1976-1984,  during  which  period  he  supervised  five 

divisions  anq  150  employees.  According  to  Farone' s  statement 

It  is  V  'ell  recognized  within  the  cigarette  industry  that  there  is  one 
principal  reason  why  people  ^moke—to  experience  the  effects' of 
nicotine,  a  known  pharmacologically  active  constituent  in 
tobacco. ... 

The  strongly  held  conviction  of  most  industry  scientists  and 
product  developers  was  that  nicotine  was  the  primary  reason  why 


r424 


people  smoked. 

The  administrative  record  contains  many  additional  statements  by  Philip  Morris 
researchers  apd  officials  adaiowledging  the  significant  pharmacological  effects  of  nicotine 
and  their  importance  to  the  smoker.  See.  e.g..  60  FR  41584-41603, 41621-41667. 


Collectively 


these  statements  show  that  Philip  Morris'  senior  scientists  and  officials  have 


known  for  decades  that  cigarettes  function  as  a  drug  delivery  system,  providing  the 
pharmacological  effects  of  nicotine  to  consumers  who  smoke  cigarettes  for  the  primary 
purpose  of  obtaining  these  effects. 


IL 


Research  into  Nicotine  Pharmacologv.  The  foregoing  views  of  Philip 


Morris'  top  research  scientists  and  officials  were  based  on  extensive  in-house  research  on 


*"  Charles  JL 
in  141  Cong 

4X4 


(Philip  Morris  Inc),  Nicotine  Receptor  Program-University  of  Rochester  (Mar.  18,  1980), 
Lee  H7680  (daily  ed.  Jul.  25, 1995)  (emphasis  added).  See  AR  (VoL  14  Ref.  175a). 


Farone  WA,  The  Manipulation  and  Control  of  Nicotine  and  Tar  in  the  Design  and  Manufacture  of 
Cigarettes:  A  Scientific  Perspective  (Mar.  8,  1996),  at  1,6  (emiAasis  added).  See  AR  (Vol  638  Ref.  2). 
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nicotine  pharmacology.  The  studies  conducted  by  Philip  Morris  ranged  from  traditional 

^    pharmacology  involving  animal  experiments  to  EEG  experiments. 

Philip  Morris  conduaed  a  large  number  of  studies.  In  1979  alone  at  least  16 
different  studies  on  nicotine  phannacology  were  conducted  by  three  different  research 
groups  within  Philip  Morris'  Behavioral  Research  Laboratory.  *^  The  Animal 
Behavior  Group  conducted  six  experiments  on  the  drug  effects  of  nicotine  in  rats. 
The  Neuropsychology  Laboratory  conducted  five  experiments  to  determine  the 
pharmacological  effects  of  nicotine  on  the  human  brain,  including  experiments  on  "[t]he 
Effects  of  Cigarette  Smoking  on  the  Electroencephalogram"  and  "[L]ong-Term  Smoke 
Deprivation  and  the  Electrical  Activity  of  the  Brain."*^  The  Smoking  Behavior  Group 
conducted  studies  on  the  behavioral  consequences  of  smoking,  including  studies  to 
determine  the  consequences  of  smoking  low-nicotine  cigarettes. 

Beginning  before  1980  and  continuing  until  1984,  Philip  Morris  conducted 
research  in  search  of  a  "nicotine  analogue."  This  research  demonstrates  Riilip  Morris' 
knowledge  that  nicotine  has  the  halbnark  properties  of  a  drug  of  abuse  and  shows  the 
company's  intention  to  preserve  these  properties  in  new  products.  As  described  by  former 
Philip  Morris  scientist  Victor  DeNoble,  the  purpose  of  the  research  was  "to  come  up  with 
a  molecule  that  would  miniic  nicotine's  effect  in  the  brain,  and  would  not  affect  the 
peripheral  nervous  system  and  therefore  not  have  cardiovascular  liability ."*^^  Thus,  while 


*"  Dunn  WL  (PhUip  Morris  Inc.).  Plans  and  Objectives-1979  (Dec.  6, 1978),  in  141  Cong.  Rec  H7668- 
7670  (daily  ed.  Jul.  25, 1995).  See  AR  (Vol  14  Ref.  175a). 


426 


/<iatH7669-7670. 


*^'  Regulation  of  Tobacco  Products  (Part  2):  Hearings  Before  the  Subcommittee  on  Health  and  the 
Environment  of  the  Committee  on  Energy  and  Commerce,  U.S.  House  of  Representatives,  103d  Cong.,  2d 
Sess.  33  (Ape.  28. 1994)  (testinKMiy  of  VictM  DeNoble)  (emphasis  added).  See  AR  (VoL  708  Ref.  2). 
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the  companv  attempted  to  eliminate  an  adverse  effect  of  nicotine,  it  deliberately  sought  to 

retain  nicotine's  effects  on  the  brain. 


To  conduct  this  woilc,  Philip  Morris  scientists  had  to  identify  and  compare  the 
pharmacological  and  behavioral  effects  of  nicotine  on  the  brain.  TTie  pharmacological  and 
behavioral  profiles  of  the  nicotine  analogues  synthesized  by  Philip  Morris  chemists  were 
then  compaipd  to  those  of  nicotine."*"  Since  the  primary  goal  of  the  nicotine  analogue 
program  was  to  develop  a  nicotine  analogue  that  would  retain  the  physiological  and 
behavioral  effects  of  nicotine  on  the  brain,  especially  its  reinforcing  properties,  the  newly 
synthesized  hicotine  analogues  were  screened  in  animal  behavioral  tests  designed  to  assess 
their  reinforcing  properties.  (A  substance  has  reinforcing  properties  if  it  is  able  to  induce 
repeated,  compulsive  use.  See  section  n.A.3.c.i.,  above.)  The  tests  used  were  "exactly 
the  same  tests"  that  the  National  Institute  on  Drug  Abuse  (NIDA)  uses  *'to  determine  if  a 
drug  has  an  abuse  potential."*^  . 

One  3f  the  principal  NIDA  tests  used  by  Miilip  Morris  was  a  series  of  "self- 
administratiin"  experiments  with  rats.  These  studies  determine  addiction  potential  by 

j 

assessing  wiether  rats  will  press  a  levfer  to  give  themselves  repeated  iigections  of  the  test 
substance.  There  is  a  strong  ccxrelation  between  substances  that  are  found  to  be  self- 


428 
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Regulation 


Id.  at  5. 
See  also  Dccliration  of  Victor  DeNoble  of  Feb.  2, 1995,  at  2-9.  See  AR  (VoL  31  Ref.  524-5). 


of  Tobacco  Products  (Part  2):  Hearings  Before  the  Subcommittee  on  Health  and  the 


Environment  if  the  Committee  on  Energy  and  Commerce,  U.S.  House  of  Representatives,  103d  CoQg,,  2d 


Sess.  17  (Apr. 


28, 1994)  (testimony  of  Victor  DeNoble).    See  AR  (VoL  708  Ref.  2). 
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administered  in  rats  and  substances  that  are  addictive  in  humans.'*'"  Philip  Morris  found 
that  rats  would  self-administer  nicotine.'*^'  According  to  the  director  of  NIDA,  "[tjhese 
findings  from  the  DeNoble  study  indicate  that  nicotine  has  reinforcing  properties,  one  of 
the  hallmark  characteristics  of  an  addictive  drug:**^^  The  Philip  Morris  researchers  also 
found  that  rats  would  develop  a  tolerance  to  nicotine,  another  characteristic  of  an 
addictive  drug.*'' 

The  senior  management  and  top  officials  of  Philip  Morris  "continually  reviewed 
...  and  approved"  this  research.***  In  fact,  in  November  1983,  the  president  of  Philip 
Morris,  Shep  Pollack,  visited  the  laboratory  conducting  the  self-administration 
experiments  and  watched  rats  inject  themselves  with  nicotine.  Pollack  was  informed  by 
the  Philip  Morris  researcher  in  charge  of  the  study,  Victor  DeNoble,  that  Philip  Morris' 
self-administration  studies  followed  "the  exact  procedure  that  NIDA  would  use  to 
demonstrate  abuse  liability,"  and  that  the  studies  demonstrated  that  nicotine  is  "a 
reinforcing  agent."*'^  DeNoble  further  informed  Pollack  that  although  a  finding  of  self- 


*^  Gardner  EL,  Brain  reward  mechanism,  in  Substance  Abuse,  A  Comprehensive  Textbook,  2d  ed,  eds. 
Lowinson  JH,  Ruiz  P,  Millman  RB,  et  al.  (Baltimore:  Williams  and  Wilkins  1992),  at  70.  See  AR  (VoL  8 
Ref.  88). 

See  also  section  II.A.3.c.i. 

Regulation  of  Tobacco  Products  (Part  2):  Hearings  Before  the  Subcommittee  on  Health  and  the 
Environment  of  the  Committee  on  Energy  and  Commerce,  U.S.  House  of  Representatives,  103d  Cong.,  2d 
Sess.  5  (Apr.  28, 1994)  (testimony  of  Viaor  DeNoble).  See  AR  (VoL  708  Ref.  2). 
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Id.  at  20  (letter  from  Leshner  AI  (NIDA)  to  Waxman  HA  (Apr.  13.  1994)  (emphasis  added)). 


Id.  at  5  (testimony  of  Victor  DeNoble).  The  Philip  Morris  researchers  did  not,  however,  find  evidence 
of  nicotine  withdrawal. 


434 


435 


Id.  at  5-6. 


Id.  at  54. 
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administratioii  does  not  by  itself  prove  that  nicotine  is  addictive,  it  "predicts  abuse 

liability ."^^  t)espite  several  attempts,  DeNoble  and  his  colleague  Paul  Mele  were  not 

allowed  to  pi  blish  the  results  of  their  self-administration  studies  or  present  their  results  at 

a  meeting  sponsored  by  the  American  Psychological  Association. 

Thes^  studies  were  conducted  for  their  potential  commercial  applicability.  The 
memorandum  describing  the  "plans  and  objectives"  for  the  Behavioral  Research 
Laboratory  ii  1 1979  states  expressly  that  "the  rationale  for  the  program  rests  on  the 
premise  that  Juch  knowledge  will  strengthen  Philip  Morns  R&D  capability  in  developing 
new  and  imp  x)ved  smoking  products.' 

Som€  of  Philip  Moms'  research  attempted  to  assess  the  pharmacological  effects  of 
nicotine  on  y  auths.  One  study  on  the  hyperkinetic  child  as  prospective  smoker  observed 
that  "amphetamines,  which  are  strong  stimulants,  have  the  anomalous  effea  of  quieting 
these  childreh  down";  the  Philip  Morris  researchers  initiated  a  study  to  determine  "whether 
such  childrei)  may  not  eventually  become  cigarette  smokers  in  their  teenage  years  as  they 


discover  the 


advantage  of  self- stimulation  ^da  nicotine'       This  study  was  apparently 


*"/d  at  51-521  57-94. 

*"  Dunn  WL,  Plans  and  Objgctives-1979  (Dec  6, 1978X  in  141  Cong.  Rec  H7669.  See  AR  (VoL  14 
Rcf.  175a). 

*^  Ryan  FJ  (Piilip  MotHs  Inc.),  Relationship  between  smtridng  and  perscMiality,  in  Smoker 
Psychology/Mtyl-31. 1974  (Jua  la  1974),  in  141  Cong.  Rec.  H7651  (daily  ed.  Jul.  25, 1995)  (emphasis 
added).  See  AR  (VoL  14  Rcf.  175a). 

For  a  furthCT  description  of  PhiUp  Morris'  research  into  hyperkinetic  children,  see  die  following 
documents  rejinted  in  141  CcHig.  Rec.  H7651-7657  (daily  ed  Jul.  25,  1995): 

Ryan  FJ  (Hiilip  Mams  Inc),  Relationship  between  smoking  and  personality,  in 
Smol^r  Psychology/May  1-31, 1974  (Jua  lA  1974).  See  AR  (Vol.  14  Ref. 

175ai 

206 


Federal  Register  /  Vol.  61,  No.  168  /Wednesday,  August  28,  1996  /  Rules  and  ReguJations    44863 

never  completed  because  "[o]bstacles  presented  by  school  systems  and  physicians ... 
have  made  it  very  difficult  for  us  to  conduct  studies  using  school  and  medical  records  of 
minors."*^  Another  study  initiated  by  Philip  Morris  involved  administering  "painful" 
electric  shocks  to  college  students  to  detennine  the  anxiety-reducing  effects  of 
cigarettes."*^'  Although  preliminary  findings  supported  the  hypothesis  that  students  with  a 
high  anxiety  factor  on  personality  tests  would  puff  more  frequently,*^^  the  study  apparently 
had  to  be  discontinued  because  "fear  of  shock  is  scaring  away  some  of  our  more  valuable 


Ryan  FJ  (Philip  Morris  Inc.).  Hyperkinesis  as  a  precursor  of  snx>king,  in 
Smoker  Psychology/Feb.  1-28, 1975  (Mar.  10,  1975).  5**  AR(Vol.  14Ref. 
175a). 

Philip  Morris  Research  Center,  Behavioral  Research  Annual  Report  (Jul.  18, 
1975)  (approved  by  Dunn  WL).  5e<rAR(VoL  14  Ref.  175a). 

Ryan  FJ  (Philip  Morris  Inc),  Hypaactivity,  in  Smoker  Psychology/Apr.  1-30. 
7977 (May  13,  1977).  SeeARiWol  14Ref.  175a). 

Ryan  FJ  (Kiilip  Morris  Inc),  Hyperkinetic  children,  in  Smoker 
Psychology/Feb.  1-28. 1978  {Mai.  10,  1978).  See  AR  (Vol  14Ref.  175a). 
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Ryan  FJ  (Philip  Mwris  Inc.),  Hyperkinetic  childroi,  in  Smoker  Psychology/Feb.  1-28. 1978  (Mar.  10, 
1978),  in  141  Cong.  Rec  H7657  (daily  ed.  Jul.  25, 1995).  See  AR  (VoL  14  Rrf.  175a). 

**'  Ryan  FJ  (Miilip  Morris  Inc),  Proposed  Research  Project:  Smoking  and  Anxiety  (Dec  23,  1969),  in 
141  Cong.  Rec.  H7648  (daily  ed.  JuL  25, 1995),.  See  AR  (VoL  14  Ref.  175a). 

Fot  a  further  description  of  Philip  Morris'  research  involving  tlie  administrati(m  of  electric  shocks,  see  the 
following  documents  printed  in  141  Cong.  Rec.  H7648.7649  (daily  ed.  Jul.  25, 1995): 

Ryan  FJ  (Hiilip  Morris  Inc.),  Shock  I,  n.  Ill,  and  FV,  in  Consumer  Psychology 
(Sep.  16  -  OcLl5, 1971).  See  AR  (VoL  14  Ref.  175a). 

Ryan  FJ  (Hiilip  Morris  Inc.),  Shock  V,  in  Consumer  Psychology  (Jan.  15  -  Feb. 
15, 1972).  See  AR  (VoL  14  Ref.  175a). 

Dunn  WL  (Philip  Morris  Inc. ),  Quarterly  Report-Projects  1600  and  2302  (Oct 
5,  1972).  See  AR  (VoL  14  Ref.  1 75a). 

**^  Ryan  FJ  (Philip  Morris  Inc.),  Shock  I,  II,  III,  and  IV,  in  Consumer  Psychology  MonMy  Report 
(Sep.  16  -  OcL  15, 1971),  in  141  Cong.  Rec.  H7648-7649  (daily  ed.  Jul.  25, 1995).  See  AR  (VoL  14  Ref. 
175a).         ' 


207 


44864    Federal  Register  /  Vol.  61.  No.  168  /  Wednesday,  August  28,  1996  /  Rules  and  Regulations 


subjects.' 


*44: 


U.C2. 


In  another  study,  Philip  Morris  proposed  injecting  nicotine  into  human 


subjects  in  Order  '*to  yield  a  broader  picture  of  the  role  of  the  spike,  the  level,  and  the 
reinforcemeait  characteristics  of  the  substance."**^ 

In  congressional  testimony,  the  former  Philip  Morris  president,  William  Campbell, 
testified  tha :  to  the  extent  that  Philip  Morris  controls  nicotine  levels  in  cigarettes  through 
blending,  th is  is  done  "for  taste.'***'  Philip  Morris's  research  program  does  not  support 
this  statemdit,  howevw.  The  internal  research  documents  in  the  administrative  record 
show  that  Philip  Morris  exhaustively  investigated  the  pharmacological  properties  of 
nicotine — not  its  gustatory  properties.  The  intensive  focus  on  nicotine  pharmacology 
reflected  in  the  documents  indicates  that  Kiilip  Morris  regarded  nicotine's  contribution  to 
cigarettes  ai  pharmacological,  not  taste-related.  Moreover,  in  its  comments  Philip  Morris 
did  not  pro\|ide  evidence  of  internal  Philip  Morris  research  into  the  taste  characteristics  of 
nicotine. 


443, 


EichcHD  Pi  ^  Dunn  WL  (Hiilip  Moiris  Inc.),  Quarterly  Reports-Projects  1600  and  2302  (OcL  5, 
1972).  in  141  Cong.  Rec  H7649  (daUy  cd.  JuL  25. 1995).  See  AR  (VoL  14  Ref.  175a). 

**•  Dunn  WL  [PhiUp  Morns  IncX  Plans  and  Objectives-1981  (Nov.  26, 1980X  in  141  Cong.  Rec  H7682 
(daUy  ed.  JuL  [25, 1995).  5**  AR(VoL  14  Ref.  175a). 

For  a  further  (lescripiion  of  Philip  Motris'  proposed  research  involving  nicotine  injectiCMis,  ser. 

Dunl  WL  (Philip  Morris  Inc.),  Behavioral  Research  Accomplishments,  1977 
(Dec  19, 1977),  in  141  Cong.  Rec.  H7666  (daily  ed.  JuL  25, 1995).  See  AR 
(Vol|l4Ref.  175a). 

Duni  WL  (Philip  Mcwris  Inc.),  Plans  and  Objectives-1979  (Dec.  6,  1978),  in 
141 1  ymg.  Rec.  H7669  (daily  ed.  JuL  25, 1995).  See  AR  (VoL  14  Ref.  175a). 
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Regulatior,  of  Tobacco  Products  (Part  1):  Hearings  Before  the  Subcommittee  on  Health  and  the 
Environment  of  the  Committee  on  Energy  and  Commerce,  U.S.  House  of  Representatives,  103d  Cong.,  2d 
Sess.  764  (A|ir.  14, 1994)  (testimony  of  Wifliam  Campbell).  See  AR  (VoL  707  Ref.  1). 
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Further  examples  of  Philip  Morris'  research  on  nicx)tine  pharmacology  are 

presented  in  the  Jurisdictional  Analysis-  See  60  FR  4159(M1591, 41595-41599.  Taken 

together,  these  studies  show  that  Philip  Morris  conducted  an  extensive,  sustained,  and 

sophisticated  investigation  into  the  pharmacological  effects  of  nicotine  that  gave  the 

company  knowledge  that  nicotine  has  significant  pharmacological  effects  on  smokers, 

including  reinforcing  effects.  The  research  was  conduaed  because  of  its  commercial 

significance  to  Philip  Morris;  used  techniques  that  are  employed  by  government  agencies 

to  identify  the  "abuse  potential"  of  drugs;  and  found  that  nicotine  has  halhnaik 

characteristics  of  an  addictive  drug,  including  reinforcing  effects  and  the  development  of 

tolerance. 

iil        Project  Table.  Philip  Morris'  recognition  of  the  important  pharmacological 
role  of  nicotine  in  cigarettes  has  been  consistent  for  over  three  decades.  New  evidence 
received  by  the  Agency  during  the  comment  period,  for  instance,  indicates  that  officials 
inside  PhiUp  Morris  continued  to  recognize  the  importance  of  nicotine's  pharmacological 
effects  and  uses  in  the  1990's. 

A  draft  Philip  Moms  report  on  "Project  Table,"  a  proposal  to  develop  "a  nicotine 
delivery  device"  that  relies  on  "heating  rather  than  burning  tiie  tobacco"  to  "produceQ  a 
cleaner,  safer  smoking  experience,"  written  around  1992,  acknowledges  tiiat  although 

"[d]ifferent  people  smoke  for  different  reasons the  primary  reason  is  to  deliver 

nicotine  into  their  bodies"  ^  The  report  describes  nicotine  in  cigarettes  in  explicit  drug- 
like terms: 


446 


Riilip  Morris,  Inc.,  Draft  Rqx)rt  Regarding  a  Proposal  for  a  ''Safe'*  Cigarette,  Code-named  Table,  at 
1,5  (emphasis  added).  See  AR  (VoL  531  Ref.  122). 
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Nicotine  ...  is  a  physiologically  active,  nitrogen  containing  substance. 
Similar  organic  chemicals  include . . .  quinine,  cocaine,  atropine  and 
morphine.  While  each  of  these  substances  can  be  used  to  affect^uman 

physiology,  nicotine  has  a  particularly  broad  range  of  influence. 

I 

Project  Table  provides  a  detailed  description  of  the  phannacological  action  of 


jec 


nicotine  on  tl  e  brain: 


Durir  g  the  smoking  act,  nicotine  is  inhaled  into  the  lungs  in 
smoh ',  enters  the  bloodstream  and  travels  to  the  brain  in  about 
eight  to  ten  seconds.  The  nicotine  alters  the  state  of  the  smoker  by 
becoi  ling  a  neurotransmitter  and  a  stimulant  Nicotine  mimics  the 
body's  most  important  neurotransmitter,  acetycholine  (ACH), 
which  controls  heart  rate  and  message  sending  within  the  brain. 
The  n  icotine  is  used  to  change  physiological  states  leading  to 
enhcaiced  mental  performance  and  relaxation.  A  little  nicotine 
seem^  to  stimulate,  while  a  lot  sedates  a  person.*" 


The 
same  categorV 


report  also  expressly  places  cigarettes  and  smokeless  tobacco  products  in  the 
of  "nicotine  delivery  devices"  that  includes  nicotine  patches  and  inhalers, 


stating  that  "i  dcotine  delivery  devices  range  from  snuff,  chewing  tobacco,  cigars,  pipes  and 


conventional 
and  inhalers. 


cigarettes  to  unique  smoking  articles,  chewing  gum,  patches,  aerosol  sprays 


)449 


The  report  thus  indicates  that  the  views  of  Philip  Morris  on  the  role  of 


nicotine  in  ci  ^arettes  have  been  remarkably  consistent.  Twenty  years  after  senior  Philip 
Morris  scient  ist  William  Dunn  called  cigarettes  "a  dispenser  for  a  dose  unit  of 
nicotine,"**  Philip  Morris  officials  continue  to  regard  nicotine  as  a  drug  and  cigarettes  as 
a  "nicotine  delivery  device."  The  evidence  of  Philip  Morris'  statements  and  research  on 


**''  Id.  at  1  (emphasis  added). 
"*  Id.  (emiAasls  added). 
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Id.  at  2. 


**  Dunn  WL  (lliilip  Morris  Inc),  Motives  and  Incentives  in  Cigarette  Smoking  (1972),  at  5.  See  AR 
(Vol.  12  Ref.  153). 
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nicotine  pharmacology  persuasively  documents  that  its  cigarettes  are  intended  to  affect  the 

stniaure  or  function  of  the  body. 

b.        The  Statements  and  Research  of  R.  J.  Reynolds 

R- J.  Reynolds  Tobacco  Company  (RJR)  is  the  nation' s  second  largest  cigarette 
manufacturer.  The  information  in  the  administrative  record  shows  that  researchers  and 
senior  officials  at  RJR  hold  views  on  the  pharmacological  effects  and  uses  of  nicotine  in 
cigarettes  that  are  similar  to  those  of  the  researchers  and  senior  officials  at  Philip  Morris. 

L         The  Teague  Memoranda.  During  the  comment  period,  FDA  received  two 
documents  written  by  Claude  Teague  in  1972  and  1973,  when  he  was  the  assistant 
director  of  research  at  RJR.  Teague  was  subsequentiy  promoted  to  director  of  corporate 
research  in  1978.^^'  These  internal  memoranda  show  that  RJR  scientists  regarded  nicotine 
as  a  "potent"  and  "habit-forming"  drug;  considered  cigarettes  to  be  "a  vehicle  for  delivery 
of  nicotine";  and  conceived  of  the  tobacco  industry  itself  as  "a  specialized,  highly 
ritualized  and  stylized  segment  of  the  pharaiaceutical  industry." 

Teague' s  1972  memorandum,  entitied  "Research  Planning  Memorandum  on  the 
Nature  of  the  Tobacco  Business  and  the  Crucial  Role  of  Nicotine  Therein,"  makes  four 
significant  points.  First,  the  memorandum  describes  nicotine  as  a  powerful  and  habituating 
drug.  According  to  the  memorandum,  nicotine  is  "a  potent  drug  with  a  variety  of 
physiological  effects."*"  It  is  also  "known  to  be  a  habit-forming  alkaloid ''^^^  Nicotine's 
specitic  effects  on  the  body  are  described  as  follows: 


*"  American  Men  and  Women  of  Science.  1995-1996.  194  ed.  (New  Providence:  R.R.  Bowker,  1995). 
7:62.  S««  AR(VoL  711  Ref.  13). 

*"  Teague  CE,  (R,J.  Reynolds  Tobacco  Co.),  Research  Planning  Memorandum  on  the  Nature  of  the 
Tobacco  Business  and  the  Crucial  Role  of  Nicotine  Therein  (Apr.  14,  1972),  at  1.  See  AR  (VoL  531 
Ref.  125). 
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The  habituated  user  of  tobacco  products  is  said  to  derive 
"satisfaction"  firom  nicotine.  Although  much  studied,  the 
physiological  actions  of  nicotine  are  still  pooriy  understood  and 
appear  to  be  many  and  varied.  For  example, ...  a/  different  dose 
levels,  nicotine  appears  to  act  as  a  stimulant,  depressant, 
trarupiilizer,  psychic  energizer,  appetite  reducer,  anti-fatigue 
agtf«,  or  ^n^rgiz^r,  to  name  but  a  few  of  the  varied  and  often 

contradictory  effects  attributed  to  it*^^ 

Second,  the  memorandum  acknowledges  that  nicotine  is  the  **primary"  reason  for 

smoking.  According  to  the  memorandum: 

[T]ke  confirmed  user  of  tobacco  products  is  primarily  seeking  the 
physiological  "satisfaction"  derived  from  nicotine— and  ptihaps 
other  active  compounds.  His  choice  of  product  and  pattern  of 
usase  are  primarily  determined  by  his  individual  nicotine  dosage 
recpurements 

Thijd,  the  Teague  memorandum  describes  cigarettes  as  drug  delivery  systems. 

Accoiding  lo  the  memorandum,  "a  tobacco  product  is,  in  essence,  a  vehicle  for  delivery 

of  nicotine,  designed  to  deliver  the  nicotine  in  a  generally  acceptable  and  attractive 

fonn."***  the  memorandum  further  states:  » 

If  what  we  have  said  about  the  habituated  smoker  is  true,  then 
products  designed  for  him  shouW  emphasize  nicotine,  nicotine 
delivery  efficiency,  nicotine  satisfaction,  and  the  like.  What  we 
should  reaUy  make  and  sell  would  be  the  proper  dosage  form  of 
nicotine  with  as  many  other  built-in  attractions  and  gratifications 
as  possible — that  is,  an  efficient  nicotine  delivery  system  with 

satijsfactOTy  flavor,  mildness,  convenience,  cost,  etc Would  it 

not\be  better,  in  the  long  run,  to  identify  in  our  minds  and  in  the 
miMs  of  our  customers  what  we  are  really  selling,  i.e.,  nicotine 
satisfaction?*^ 


453 


Id.  (emphasis  added). 


4S4 


Id.  at  1-2 


*"  Id.  at  1  (ejmpbasis  added). 


457 


(emi^iasis  added). 


Id.  at  5  (( mpbasis  added). 
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Indeed,  the  memorandum  describes  the  tobacco  industry  itself  as  a  "segment  of  the 

pharmaceutical  industry":*^ 

In  a  sense,  the  tobacco  industry  may  be  thought  of  as  being  a 
specialized,  highly  ritualized  and  stylized  segment  of  the 

pharmaceutical  industry Our  Industry  is  then  based  upon 

design,  manufaaure  and  sale  of  attractive  dosage  forms  of  nicotine, 
and  our  Company' s  position  in  our  Industry  is  determined  by  our 
ability  to  produce  dosage  forms  of  nicotine  which  have  more 
overall  value,  tangible  or  intangible,  to  the  consumer  than  those  of 
our  competitors.       - 

Finally,  the  memorandum  recommends  improvements  in  the  delivery  of  nicotine  to 

consumers.  In  the  short  term,  the  memorandum  recommends  reducing  tar  levels  while 

maintaining  nicotine  levels  in  cigarettes: 

Our  critics  have  lumped  "tar*'  and  nicotine  together  in  their 

allegations  about  health  hazards An  accompanying  Research 

Planning  Memorandum  suggests  an  approach  to  reducing  the 
amount  of  "tar"  in  cigarette  smoke  per  unit  of  nicotine.  That  is 
probably  the  most  realistic  approach  in  today's  market  for 
conventional  cigarette  products.  *^ 


In  the  long  term,  the  memorandum  recommends  a  "more  futuristic  approach' 

If  our  business  is  fundamentally  that  of  supplying  nicotine  in 
useful  dosage  form,  why  is  it  really  necessary  that  allegedly     , 
harmful  "tar"  accompany  that  nicotine'!  TTiere  should  be  some 
simpler,  "cleaner",  more  efficient  and  direct  way  to  provide  the 
desired  nicotine  dosage  than  the  present  system  involving 

combustion  of  tobacco  or  even  chewing  of  tobacco It  should 

be  possible  to  obtain  pure  nicotine  by  synthesis  or  from  high- 
nicotine  tobacco.  It  should  then  be  possible,  using  modifications 
of  techniques  developed  by  the  pharmaceutical  and  other 


M.461 


*"ld.a.t2 

4S9 


460 


Id.  (en4)basis  added). 
Id.  at  6  (eiiq>hasis  added). 


461 


Id. 
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industries,  to  deliver  that  nicotine  to  the  user  in  efficient,  effective, 
attractive  dosage  form,  accompanied  by  no  "tar ",  gas  phase,  or 
oi^r  allegedly  harmful  substances.  The  dosage  form  could 
ir^corporate  various  flavorants,  enhancers,  and  like  desirable 
additives,  and  would  be  designed  to  deliver  the  minimum  effective 
amount  of  nicotine  at  the  desired  release-rate  to  supply  the 
"satisfaction"  desired  by  the  user.  Such  a  product  would 
maximize  the  benefits  derived  finom  nicotine,  minimize  allegedly 
undesirable  over-dosage  side  effects  finom  nicotine,  and  eliminate 
exposure  to  other  materials  alleged  to  be  haraiful  to  the  user.  **^ 

EvidencJ  in  the  recoixl  indicates  that  RJR  acted  on  both  of  these  recommendations.  See 
sections  lI.C.2.b.iii.  and  n.C.3.b.,  below, 

Claude  league's  1973  memorandum,  entitled  "Some  Thoughts  about  New  Brands 
of  Cigarettes  for  the  Youth  Market,"  recommends  that  RJR  develop  "new  brands  tailored 
to  the  yo  nth  market."**^  According  to  the  memorandum,  one  of  the  design  features  that 
should  bi  tailored  to  the  youth  market  is  nicotine  delivery.  The  memorandum  reaffirms 
that  the  'tnicotine  effects"  and  the  other  physical  effects  of  smoking  are  "highly  desirable 
to  the  copfirmed  smoker."^  For  the  "pre-smokei"  or  "learner,"  however,  the 
memorandum  states  that  the  physk^al  effects  of  smoking,  including  the  effects  of  nicotine, 
arc  "larlely  unknown,  unneeded,  or  actually  quite  unpleasant  or  awkward."^ 
Conseqi  ently,  the  memorandum  recommends  that  "the  effort  here  should  be  to  affect  a 
compromise  to  minimi7i».  the  undesirable  effects  while  retaining  these  which  later  become 


462 


Id.  a 


(emphasis  added). 


**'  league  CE  (RJ.  Reyncrtds  Tobacco  Co.),  Research  PUumng  Memorandum  on  Some  Thoughts  about 
New  Brcmds  of  Cigarettes  for  the  Youth  Market  (Fd).  2,  1973),  at  1.  See  AR  (VoL  531  Ref.  125). 

^W.at4. 
**'W.at6,4. 
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desirable.'       With  respect  to  nicotine,  the  memorandum  recommends  that  "nicotine 

should  be  delivered  at  about  1.0-1.3  mg/cigarette,  the  minimum  for  confmned  srrtokers. 

The  rate  of  absorption  of  nicotine  should  be  kept  low  by  holding  pH  down,  probably 

below  6."^' 

Teague's  analysis  shows  that,  as  at  Philip  Morris,  scientists  at  RJR  have  long 
understood  that  nicotine  has  significant  pharmacological  effects  on  the  body  and  is  the 
"primary"  reason  people  smoke.  His  analysis  further  shows  that,  like  Philip  Morris 
scientists,  RJR  scientists  also  expressly  conceived  of  cigarettes  as  a  drug  delivery  system. 

ii         Other  Statements  and  Research  of  RJR  Scientists  and  Officials.  The  views 
in  the  Teague  memoranda  about  the  "crucial  role"  of  the  pharmacological  effects  of 
nicotine  continued  to  be  expressed  within  RJR  in  later  years.  In  approximately  1977,  for 
instance,  RJR  researchers  toW  the  RJR  marketing  department  that  "[wjithout  any 
question,  the  desire  to  smoke  is  based  on  the  effect  of  nicotine  on  the  body\*^  that  "a 
confirmed  smoker  attempts^to  get  a  certain  desired  level  of  nicotine"-^  and  that  "[t]he 
nicotine  in  the  blood  acts  upon  the  centnd  nervous  system  and  produces  in  the  average 
smoker  a  sensation  one  could  describe  as  either  stimulating  or  relaxing."*^"  According  to 
the  RJR  researchers,  while  nicotine  has  a  role  in  "mouth  taste"  and  "mouth  satisfaction," 


466 


467 


468 


Mat  4. 


Id. 


Senkus  M  (R.  J.  Reynolds  Tobacco  Co.),  Some  Effects  of  Smoking  (1976/1977),  at  4  (emjrtiasis  added). 


See  AR  (Vol  700  Ref.  593). 


469 


470 


Id.  at  S  (emi^iasis  added). 


W.  at3. 
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that  is  not  nicotine's  primary  role;  rather,  "the  ultimate  satisfaction  comes  finom  the 

nicotine  which  is  extracted  .  ..in  the  lungs."*^^ 

In  the  late  1980's  and  eariy  1990' s,  moreover,  RJR  researchers  conducted  a  series 

of  experiments  on  how  nicotine  affects  the  brain.  The  published  reports  from  these 

experiments  revealed  that  20  years  after  the  Teague  memoranda,  RJR  researchers 

continued  to  believe  that:  (1)  nicotine  has  pharmacological  effects  on  the  brain;  and  (2) 


smokers  imoke  cigarettes  primarily  to  obtain  these  pharmacological  effects. 

I  a  1989  report  entitled  "Effects  of  Smoking/Nicotine  on  Anxiety,  Heart  Rate, 
and  Lateralization  of  EEC  During  a  Stressful  Movie,"  RJR  used  an  ^G  to  test  its 


^ 


hypothesis  that  "nicotine  and  smoking  help  smokers  to  relax  and  cope  with  stress  and 

affect"  *i*'^"'***  "»<«*:. .»«^rx«  «<^..^..^  ^ect^^^  »«  *u^  ■c'crL  "472 


negative 


through  "activation-reducing  effects  on  the  EEG.'      The  experiment's 


results  supported  RJR's  hypothesis,  indicating  that  nicotine  produced  the  expected 


anxiolytic"  or  anxiety-reducing  effects  in  the  t»ain: 


1 


e  present  results  suppcxt  the  view  that  the  electrocortical  effects 
of  smoking  are  a  function  of  environmental  stress  level,  cigarette 
nicotine  delivery,  and  conical  site.  They  are  also  consistent  with 
pi'ievious  evidence  that  nicotine  reduces  anxiety  and  with  our 
hjpothesis  that  nicotine's  anxiolytic  properties  are  mediated  by  the 

ht  hemisphere.  Normal/high-nicotine  delivery  cigarettes,  relative 

low-nicotine  control  cigar^tes,  produced  cortical  activation 
((decreased  alpha  power)  in  both  hemispheres  during  the  no-stress 

ntrol  condition ...  but  produced  the  opposite  effect,  decreased 
ac^vation  (increased  alpha  power),  at  the  right  parietal  site  during 

three  stressful  movie  scenes.  *'^ 


n. 


*"  Id.  at  7-p  (emphasis  added). 

*"  Gilbert  1X3,  Robinson  JH,  Chambeilin  CL  (RJ.  Reynolds  Tobacco  Co.X  et  al..  Effects  of 
smoking/nicotine  on  axixiety,  heart  rate,  and  lateralization  of  EEG  during  a  stressful  movie, 
Psychophytiology  1989;26(3):311-319,  at3Il.  5«<r  AR(VoL  14Ref.  174-2). 

/<!  at  3 1 6  (citation  omitted)  (emphasis  added). 
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The  1989  study  used  the  EEG  to  measure  smokers'  brain  waves  while  they 

watched  a  film  containing  graphic  images  of  industrial  accidents.   In  a  1991  study  entitled 

"Electroencephalographic  Effects  of  Cigarette  Smoking,"  RJR  researchers  measured  the 

effects  of  smoking  on  brain  waves  under  "levels  of  mental  workload  representative  of  ^ 

those  encountered  in  day-to-day  living."*''*  They  found  that  the  pharmacological  effects  of 

smoking  are  affected  by  how  deeply  the  smoker  inhaled.  According  to  the  report 

In  light  inhaling  smokers, . . .  smoking  was  found  to  attenuate  EEG 

activity  in  the  delta,  theta,  and  alpha  frequency  bands In  deep 

inhaling  smokers,  smoking  produced  a  symmetrical  central  midline 
increase  in  beta2  magnitude,  an  EEG  effect  that  ...is  associated 
with  anxiety  relief. ^^^ 

These  results  led  the  RJR  researchers  to  propose  that  light  inhalers  and  deep 

inhalers  smoke  to  obtain  different  pharmacological  effects  from  nicotine  and  that  the 

effects  produced  in  deep-inhalers  were  comparable  to  the  effects  of  benzodiazepines,  a 

class  of  addictive  drugs  used  for  anxiety  relief.  According  to  the  report 

The  results  of  the  present  investigation  indicate  that  light  inhaling 
. . .  smokers  may  smoke  primarily  for  purposes  of  mental 
activation  and  performance  enhancement.  This  does  not  appear  to 

be  the  case  for  deeper  inhaling . . .  smokers An  extensive 

literature  suggests  that  increased  beta2  activity  may  reflea  the 
anxiolytic  properties  of  the  benzodiazepines  independently  of 
sedative  effects.  Thus,  an  important  smoking  motive  for  deep 
inhaling  smokers  might  be  anxiety  reduction.*^^ 

A  year  later,  the  RJR  researchers  reported  the  results  of  a  study  designed  to  isolate 

the  precise  effects  of  nicotine  on  the  brain.  In  this  study,  some  smokers  were  given 


474 


Pritchaid  WS  (R.J.  Reynolds  Tobacco  Co.),  Electroencepbalographic  effects  of  cigarette  smoking, 


Psychopharmacology  1991;  104:485-490,  at  486.  See  AR  (VoL  3  Ref.  23-2). 

*'^  Id.  at  485  (emphasis  added). 

*''^  Id.  at  488  (citations  omitted)  (emphasis  added). 
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regular  "light"  cigarettes  to  smoke  while  others  were  given  experimental  cigarettes  with 
virtually  nb  nicotine.  The  results  from  the  EEG  showed  that  the  regular  "light"  cigarette 
produced  "ja  significant  increase  in  beta2  magnitude,"  an  effect  associated  with  anxiety 
relief,  and  -'a  significam  decrease  in  delta  magnitude,"  an  effect  associated  with  improved 
mental  alertness.'*"  AccoT(^ngto  the  Teseaichtrs/'this  indicates  that  the  beneficial   • 
effects  ofspwking  on  cognitive  performance  ...are  a  function  of  nicotine  absorbed  from 


»»478 


cigarette  stroke  upon  inhalation.'* 

In  Another  report  written  in  1992,  the  RJR  researchers  addressed  the  question 

"why  do  piople  smoke?"  The  researchers  reject  the  claim  that  people  smoke  to  satisfy  an 

addiction,  but  they  do  not  reject  the  claun  that  people  smoke  to  obtain  other 

pharaiacolpgical  effects  from  nicotine.  To  the  contrary,  as  Claude  Te^gue  did  20  years 

earlier,  they  assert  that  the  reason  people  smoke  is  precisely  to  obtain  these 

phannacological  effects: 

Wfl  believe  that  a  more  reasonable  hypothesis  conceriiing  why 
people  smoke  ...  is  that  smokers  use  cigarettes  primarily  as  a 
'to^l '  or  'resource '  that  provides  them  with  needed  psychological 
bejteps  (increased  menial  alertness,  anxiety  reduction,  coping 

.    .  .  Aia 


wit  i  stress) 


479 


In  J  ts  comments,  RJR  asserts  that  nicotine  is  important  in  cigarettes  because 
nicotine  plays  an  important  role  in  the  taste  and  flavor  of  cigarette  smoke."**"  The 

tbiasofliJ 


Robinsonl  JH,  Pritchard  WS,  Davis  RA  (R.J.  Reynolds  Tobacco  Co.),  Psychopharmacological 
effects  of  smoking  a  cigarette  with  typical  "tai"  and  caitxm  monoxide  yields  but  minimal  nicotine, 
Psychopharmacology  1992;108:466-472,  at  469.  See  AR  (Vol.  11  Rcf.  129-3). 


47* 


479 


/<lat471 


(em|)hasis  added). 


Robinson  J,  Pritduud  W  (R.J.  Reynolds  Tobacco  Co.),  The  role  of  nicotine  in  tobacco  use, 
Psychopharmacology  1992;108:397-407,  at  398  (emphasis  added).  See  AR  (Vol  34  Rcf.  589). 

***  RJ.  Reynolds  Tobacco  C:o.,  Comment  (Jaa  2, 19%X  at  50.  &«  AR  (VoL  519  Rcf.  103). 
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history  of  RJR's  research  does  not  suj^rt  the  company's  public  position,  however.  If 

nicotine  were  important  because  of  its  role  in  taste,  FDA  would  expea  to  find  that  RJR's 

research  would  focus  on  nicotine's  impaa  on  taste.  The  administrative  record,  however, 

contains  virtually  no  RJR  research  demonstrating  or  investigating  nicotine's  influence  on 


4«1 


taste.      In  contrast,  RJR  has  extensively  investigated  the  pharmacological  impacts  of 


nicotine.  In  total,  the  administrative  record  before  FDA  contains  more  than  20  studies 


482 


published  or  funded  by  RJR  on  the  effects  of  nicotine  on  the  body.      The  actual  number 


*"  There  is  little  scientific  support  for  the  {Hopositicm  that  nicotine  has  an  important  role  in  cigarette 
taste.  The  four  studies  cited  by  RJR  are  all  discussed  in  section  II.B.2.C  above.  Only  one  of  the  studies 
relied  upon  by  RJR  was  actually  conducted  by  RJR.  This  limited  investigation  by  RJR  into  nicotine's  role 
in  taste  was  presented  after  FDA 's  investigation  had  commenced.  Pritchard,  WS,  Robinson,  JH,  The 
Sensory  Role  of  Nicotine  in  Cigarette  "Taste, "  Smoking  Satisfaction  and  Desire  to  Smoke,  presented  at 
the  IntematiCHial  Symposium  on  Nicotine:  The  Effects  of  Nicotine  on  Biological  Systems  n  (Mcmtreal: 
Jul.  21-24, 1994).  See  AR  (VoL  519  Ref.  103,  vol.  H).  As  discussed  in  section  II.B.2.C.,  above,  RJR 
researchers  omceded  that  the  study  was  unable  to  distinguish  the  inqxMtance  of  any  senscvy  aspects  of 
nicotine  from  its  pharmacological  effects. 

^"^  Bjercke  RJ,  Langooe  JJ,  Anti-idiotypic  antibody  probes  of  neuronal  nicotinic  lecqMfHS,  Biochem 
Biophys  Res  Commun  1989;162(3):1085-1092.  See  AR  (Vol.  46  Ref.  53). 

Brazell  MP,  Mitdiell  SN,  Gray  JA,  Effect  of  acute  administratioa  of  nicotine  on  in  vivo  release  of 
nwadrenaline  in  the  hqjpocampus  of  freely  moving  rats:  a  dose-respoose  and  antag(mist  study. 
Neuropharmacology  I99l;3my-i23-%i3.  5««  AR  (VoL  46  Ref.  58). 

Byrd  GD,  Chang  KM,  Greene  JM,  et  al..  Evidence  for  urinary  excretion  of  ghicuronide  OHijugates  of 
nicotiiie,  cotinine,  and  trans-3'-hydroxyootinine  in  smokers,  Drug  Metab  Dispos  Biol  Fate  Chem 
1992;2(X2):  192- 197.  See  AR  (VoL  120  Ref.  113 1). 

Caldwell  WS,  Green  JM,  Byrd  GD,  et  al..  Characterization  of  the  glucurooide  conjugate  <A  cotinine:  a 
previously  unidentified  major  metabolize  of  nicotine  in  smokers'  urine,  Chem  Res  Toxicol  1992;5(2):280- 
285.  S««AR(VoL46Ref.62). 

Caldwell  WS,  Greene  JM,  Dobscm  GP,  et  al.,  Intzagastric  niirosation  of  nicotine  is  not  a  significant 
contributor  to  nitrosamine  exposure,  Ann  NY  Acad  Sci  1993;686:213-227.  See  AR  (VoL  128  Rel  1388). 

CoUnis  AC  Bhat  RV,  Pauly  JR,  et  al..  Modulation  of  nicotine  receptors  by  dironic  exposure  to  nicotinic 
agonists  and  antagonists,  in  The  Biology  of  Nicotine  Dependence,  eds.  Bock  G,  Marsh  J  (CIBA  . 
Foundation  Symposium  152,  1990),  at  68-82.  See  AR  (Vol.  47  Refc  71). 

deBediizy  JD,  Borgoding  MF,  Doolittle  DJ,  Chemical  and  biological  studies  of  a  cigarette  that  heats 
rather  than  bums  tobacco,  J  CUn  Pharmacol  1990;30(8):755-763.  See  AR  (VoL  47  Ref.  78). 
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dcBcdiiry  JD,  RobinsOT  JH,  E>avis  RA,  et  al..  Absorption  of  nicotine  firom  a  cigarette  diat  does  not  bum 
tobacco.  Pharmacology  1 9883 7(5):328-332.  See  AR  (Vol  47  Ref.  79). 

Gilben  DG,  Robinson  JH,  Chamberiin  CL,  et  al..  Effects  of  smoking/oicotine  on  anxiety,  hean  rate,  and 
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of  RJR  studies  may  be  much  higher.  According  to  an  RJR  spokespereon,  "[wje've  not 
only  done  research  on  the  phannacological  effects  otnicotine  but  we've  published  it  in  at 
least  250  peer-reviewed  journals  and  symposia."^" 

RJR's  sustained  and  sophisticated  research  into  nicotine  pharmacology 
demonstrates  that  RJR  knows  that  (1)  its  product  will  affect  consumers  in  a  drug-like 
manner  and  (2)  consumers  will  use  its  product  to  obtain  these  drug  effects. 

ni-        RJR's  Alternative  Tobacco  Products.  Further  evidence  of  RJR's 
understanding  of  the  central  role  of  nicotine  in  smoking  is  provided  by  RJR's  development 
of  alternative  tobacco  products  that  are  designed  to  deliver  nicotine,  but  not  other 
constituents  of  cigarette  smoke,  to  the  consumer. 

RJR's  efforts  to  develop  alternative  nicotine  delivery  systems  began  more  than  20 
years  ago.  As  Jioted  above,  Claude  league  recommended  in  1972  that  RJR  develop 
"some  simpler,  'cleaner*,  more  efficient  and  direa  way  to  provide  the  desired  nicotine 
dosage  than  the  present  system  involving  combustion  of  tobacco."^  In  recent  years,  RJR 
has  developed  at  least  two  alternative  tobacco  products. 


Smth  KM,  MitcheU  SN,  Joseph  MH,  Effects  of  chronic  and  subchronic  nicotine  on  tyrosine  hydroxylase 
activity  in  noradrenergic  and  dopaminergic  neurones  in  the  rat  brain,  JNeurochem  1991  STrS)- 1750- 
1 756.  See  AR  ( VoL  60  Ref.  266). 

Wonnacott  S,  Drasdo  AL,  Presynaptic  actions  of  nicotine  in  the  CNS,  in  Effects  of  Nicotine  on  Biological 
Systems,  eds.  Adlkofer  F,  Thurau  K  (1991),  at  295-305.  See  AR  (VoL  62  Ref  302). 

Collins  G,  Legal  attack  on  tobacco  intoosifies,  New  York  rimes,  Jua  9,  1995.  See  AR  (Vcrf  21  Ref 
240a).  ■  '   • 

*"  league  CE  (R.J.  Reynolds  Tobacco  Co.),  Research  Planning  Memorandum  on  the  Nature  of  the 
Tobacco  Business  and  the  Crucial  Role  ofNicoHne  Therein  (Apr.  14,  1972),  at  7  (emphasis  added)   See 
AR  (Vol.  531  Ref.  125).  ^^ 
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First  in  the  late  1980's,  RJR  developed  and  briefly  marketed  Premier,  a  produa 

that  worked  by  heating  nicotine  and  glycerol-coated  alummum  beads  contained  in  an 
aluminum  cylinder  rather  than  by  burning  tobacco.  Premier  resembled  a  conventional 
cigarette  in  appearance  only.  Inside,  it  contained  a  carbon  tip,  which  served  as  the  heat 
source  for  the  aluminum  cylinder.**^  RJR  documents  show  that  RJR  was  acutely 
interested  in  Premier's  ability  to  deliver  nicotine  to  the  smoker's  blood  and  brain.  For 
instance,  RJR  conducted  extensive  plasma  studies  to  show  that  smokers  using  Premier 
would  achieve  approximately  the  same  level  of  nicotine  in  their  blood  as  smokers  using 

i 

conventional  cigarettes.**^  Other  smoke  components,  however,  were  reduced  by  about 
90%.'**^   Premier  functioned  like  the  alternative  nicotine  delivery  system  recommended  by 
Teague.  Indeed,  RJR  used  Teague's  terminology  to  market  Premier,  advertising  the 
product  as  4  "cleanei"  cigarette.*** 

More  recently,  RJR  has  begun  test-marketing  a  low-smoke  product  called 
Eclipse.**'  Like  Premier,  Eclipse  relies  on  a  carbon  tip  as  a  heat  source.  The  tip  heats  a 

***  Chemical  ^md  Biological  Studies  on  New  Cigarette  Prototypes  that  Heat  Instead  of  Bum  Tobacco 
(WinstoD-Sakm  NC:  R.J.  Reynolds  Tobacco  Co.,  1988),  at  1-10.  See  AR  (VoL  107  Ref.  980). 


4*6 


W.  at  vii,  ^  57-458, 479-483,  490-492. 

deBetfaizy  JD^  Borgoding  MF,  EHMlittk  DJ,  et  al.  (RJ.  Reynolds),  Chemical  and  Biological  Studies  of  a 
Cigarette  that  Heats  Rather  than  Bums  Tobacco,  /.  Clin.  Pharmacol.,  1990-30:755-763.  See  AR  (VoL  47 
Rel  78). 


*tn 


Id  at  757 


*"  Pollay  RW,  Carter- Whitney  D,  More  Chronological  Notes  on  the  Promotion  of  Cigarettes  (History  of 
Advertising  Archives,  Aug.  1990),  at  29.  See  AR  (VoL  215  Ref.  2891). 

*'^  Cabell  B,  Smokeless  cigarette  makers  hope  to  Eclipse  market.  Live  Report  (Jun.  3, 1996).  See  AR 
(VoL711Re£ll). 

Jones  C  Reynolds  not  blowing  smoke  when  it  comes  to  keeping  a  lid  on  Eclipse,  The  Richmond  Times 
Dwpardi  (JuA.  10,  1996).  See  AR  (Vol  711  Ref.  12). 
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glycerin  supply  in  the  cigarette  rod,  which  vaporizes  and  extracts  nicotine,  but  is  intended 

to  produce  very  little  of  the  normal  constituents  of  tar,  as  it  passes  through  the  rod  to  the 

smoker's  mouth.  The  final  Eclipse  smoke  vapor  is  85%  water,  glycerol,  and  nicotine 

(versus  25%  in  standard  cigarette  smoke)  and  only  15%  tar  (versus  75%  in  standard 

smoke)/'"  TTius,  Eclipse  is  intended  to  deliver  nicotine  at  levels  similar  to  conventional 

ultra- low-tar  cigarettes,  but  much  lower  levels  of  tar/'* 

In  its  comments,  RJR  asserts  that  "Premier  war  a  cigarette"  because  it  provided 
the  smoker  with  "smoking  taste  and  pleasure."*'^  Likewise,  RJR  asserts  that  "Eclipse  is  a 
cigarette.***'^  But  the  major  similarity  in  the  vapor  from  Premier  and  Eclipse  and  the 
smoke  from  a  conventional  cigarette  is  the  nicotine  delivery.  The  implication  of  RJR's 
work  on  Premier  and  Eclipse  is  that  nicotine  delivery  is  the  defining  characteristic  of  a 
cigarette.  As  RJR  informed  FDA  officials  during  the  launch  of  Premier,  "without  nicotine, 
you  don't  have  a  cigarette."***  Premier  and  Eclipse  are  thus  evidence  that  conventional 
cigarettes  are,  in  effect,  simply  nicotine  delivery  systems. 

iv.        RJR's  Legal  Briefs.   Before  the  Agency,  RJR  argues  that  nicotine  is  not 
addictive  and  that  the  Agency  should  not  believe  the  widespread  "allegations"  to  the 
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Hilts  P,  little  smdke,  but  stilllots  of  nicotine,  New  York  Times,  Nov.  27, 1994.  See  AR  CVal  34 


Rcf.  568). 
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Feder  BJ,  Ready  to  test  new  dgaietlB,  maker  feais  tough  rales.  New  York  Times,  Apr.  8, 1996.  See  AR 


(Vol  700  Ref.  225).  | 

*"  RJ.  Reynolds  Tobacco  Co.,  Comment  (Jan.  2, 1996X  at  34-35  (emphasis  added).  See  AR  (VoL  519 
Rcf.  103). 
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RJ.  Reynolds  Tobacco  Co.,  Comment  (Apr.  19, 1996).  See  AR  (VoL  700  Ref.  225). 


*^  Depaitment  of  Healdi  and  Human  Services,  Memocandum  oi  meeting,  RJR 's  "Smokeless  "  Cigarette 
(Oct  23, 1987),  at  3.  See  AR  (VoL  34  Ref.  558-2). 
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contrary.  However,  RJR  has  taken  exactly  the  opposite  position  in  court  cases.  There 

RJR  argues  that  the  risk  of  becoming  addicted  to  cigarettes  is  so  foreseeable  to  consun^rs 

that  consumers  must  be  held  to  have  assumed  the  risk.  For  instance,  in  one  case  RJR 

argued  that  consumers  should  not  be  allowed  to  sue  cigarette  manufacturers  on  the 

grounds  that  they  become  addicted,  because  they  should  have  foreseen  this  risk: 

There  can  be  no  serious  suggestion  that  ordinary  consumers  do  not 
expect  to  find  nicotine  in  cigarettes,  or  that  ordinary  consumers  have 
not  k)ng  been  well  aware  that  it  may  be  very  difficult  to  stop 
smoking.  The  common  knowledge  of  the  cdleged  habituating  or 
"addicting  "  properties  of  cigarettes  has  resulted  in  almost  casual 
references  to  these  properties  in  decisions  from  around  the  country 
throughout  this  century.*^^ 


RJR  asserts  that  this  statement  does  not  acknowledge  addiction  because  RJR  is 
merely  statir^g  that  "allegations"  concerning  the  addictive  properties  of  cigarettes  are  well 
known.  However,  RJR's  positfon  in  the  litigation  and  its  position  before  the  Agency  are 
in  fundamental  conflict.  RJR  cannot  consistently  deny  its  awareness  of  nicotine's 
addictive  properties  while  at  the  same  time  claiming  that  its  consumes  should  be  deemed 
to  have  an  awareness  of  these  properties.  RJR's  recognition  of  '*the  common  knowledge 
of  the  alleged  habituating  or  'addicting'  properties  of  cigarettes"  is  thus  fitrther  evkience 


of  RJR's  avyareness  of  the  addictive  and  oth^  pharmacological  effects  of  cigar^tes. 

In  sum,  the  internal  RJR  memoranda  in  the  administrative  record,  RJR's  published 
research  into  nicotine  pharmacology,  RJR's  development  of  alternative  tobacco  products 
that  fiinctiori  as  nicotine  delivay  devices,  and  even  RJR's  litigation  briefs  all  point  to  the 


*^  Appellees  Urief  in  reply  to  appellants'  opposition  to  petition  for  transfer,  Rogers  v.  RJ.  Reynolds  et  aL 
(Sup.  Cl  Ind)  (No.  49A02-8904  CV  164)  (1990),  at  7-8  (citation  omitted)  (en^hasis  added).  See  AR 
(VoL  21  Ref  229). 
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conclusion  that  RJR  knows  that  its  cigaiettes  will  have  phamiacological  effects,  that 

consumers  will  purchase  its  pnxlucts  to  obtain  these  effects,  and  that,  in  essence,  its 

cigarettes  function  as  nicotine  delivery  devices.  This  is  persuasive  evidence  that  RJR 

intends  its  product  to  affect  the  structure  and  function  of  the  body.  * 

c        The  Statements  and  Research  of  Brown  &  Williamson 

The  administrative  record  includes  a  large  array  of  documents  from  the  Brown  & 

Williamson  Tobacco  Corporation,  the  third  largest  cigarette  manufacturer  in  the  United 

States,  and  its  corporate  parent,  BAT  Industries  PLC,  formerly  British- American  Tobacco 

Company  (BATCO).  These  documents  show  that  Brown  &  Williamson  and  BATCO 

have  conducted  extensive  research  on  nicotine's  pharmacological  effects  and  that  for  over 

30  years  senior  researchers  and  officials  at  Brown  &  Williamson  and  BATCO  have 

considered  nicotine  to  be  "addictive;"*'*^  "an  extremely  biologically  active  compound 

capable  of  eliciting  a  range  of  pharmacological,  biochemical  and  physiological 

responses'**'^  and  the  reason  "why  people  inhale  smoke.'**''* 

The  documents  from  Brown  &  Williamson  and  BATCO  in  the  administrative 

record  include  many  unpublished  reports  from  company  research,  internal  memoranda, 

and  reports  from  conferences  of  company  sciratists.  These  documents  are  summarized  in 

the  following  chronology,  which  illustrates  that  the  companies  have  long  regarded 


496 


See,  e.g.,  Yeaman  A  (Brown  &  Williamson),  Implications  ofBattelle  Hippo  I  and  II  and  the  Griffith 
FiUer  (JuL  17,  1963),  at  4.  See  AR  (VoL  21  Ref.  221). 


*"  BATCO  Group  R&D,  Method  for  Nicotine  and  Cotinine  in  Blood  and  Urine  (May  21,  1980),  at  1 
See  AR  (Vol.  23  Ref.  300-1). 

*'*  Grcig  CC  (BATCO),  Short  Uved  SpecUs  in  Smoke  (Jan.  26, 1984),  attached  to  letter  ftom  Ayres  Q 
(BATCO)  to  Kohnhorst  EE  (Brown  &  Williamson)  (Feb.  9, 1984),  at  10.  See  AR  (Vol.  34  Ref.  584). 
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225 


44882    Federal  Register  /  Vol.  81.  No.  168  /  Wednesday.  August  28,  1996  /  Rules  and  Regulations 


U.C.2. 


themselves  is  "in  a  nicotine  rather  than  a  tobacco  industry.'       Although  the  statements  of 
company  scientists  and  officials  seem  to  become  somewhat  more  guarded  with  time,  the 
documents  show  a  consistent  recognition  of  nicotine's  pharmacological  effects  and  uses, 
including  its  role  in  causing  and  sustaining  addiction. 

L         Statements  and  Research  in  the  1960's.  In  the  1960's,  senior  officials  at 

B  ATCD  an4  Brown  &  Williamson  and  their  senior  researchers  candidly  discussed 

I 
nicotine's  "addictive"  and  "drug"  effects  in  internal  meetings.  In  a  1962  conference  of 

B ATCO  reiarchers,  for  instance,  Charles  Ellis,  the  science  advisor  to  the  BATCO  board, 

acknowled^  that  "smoking  is  a  habit  of  addiction:"^  He  described  the  role  of  nicotine 

in  cigarettes  as  follows: 

It  is  my  conviction  that  nicotine  is  a  very  remarkable  beneficent 
drug  that  both  helps  the  body  to  resist  external  stress  and  also  can 
as  a  result  show  a  pronounced  tranquillising  effect. . , .  Nicotine  is 
not  Only  a  very  fine  drug,  but  the  techniques  of  administration  by 
smoking  has  [sic]  considerable  psychological  cdvarttages  and  a 
built-in  control  against  excessive  absorption.  It  is  almost 
impossible  to  take  an  overdose  of  nicotine  in  the  way  it  is  only  too 
easy  to  do  with  sleeping  pills. '"' 

Charles  Ellis  recommended  that  BATCO  conduct  research  "to  investigate  whether 
cigarette  smoke  produces  effects  on  the  central  nervous  system  characteristic  of 
tranquilising  or  stimulating  drugs  and,  if  so,  to  see  if  such  activity  is  due  solely  to 
nicotine."^  The  Battelle  Memorial  Institute  in  Geneva,  Switzerland,  conducted  this 
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Johnson  RR  (BATCO),  Comments  on  Nicotine  (Jun.  30,  1963X  at  10- 11.  See  AR  (Vol  21  Ttef.  242). 


*"  Ellis  C  (BATCO),  The  smoking  and  health  problem,  in  Smoking  and  Health-PoUcy  on  Research 
Research  Confereace,  Southampton.  England  (1962),  at  4  (emphasis  added).  See  AR  (VoL  21  Rcf.  220). 


^WdL  at  1S-1J6  (emphasis  added). 
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research  for  B  ATCO,  producing  a  series  of  rcijorts  in  1963  called  "HIPPO  I,"  "HIPPO 
II,"  "The  Fate  of  Nicotine  in  the  Body,"  and  "A  Tentative  Hypothesis  on  Nicotine 
Addiction." 

These  reports  substantiated  and  explained  nicotine's  drug-like  and  addictive 
effects.  "HIPPO  II,"  for  instance,  suggested  that  ^Uhe  key  to  the  explanation  of  both 
phenomena  of  tolerance  and  of  addiction"  to  nicotine  could  be  found  through  "[a] 
quantitative  investigation  of  the  relations  with  time  of  nicotine — and  of  some  possible 
brain  mediators — on  adreno-corticotrophic  activity ."'°^  Tlie  report  further  stated  that  "the 
so-called  'beneficial  effects'  of  nicotine  are  of  two  kinds:  1.  Enhancing  effect  on  the 
pituitary-adrenal  response  to  stress;  2.  Regulation  of  body  weight."^ 

Similarly,  "The  Fate  of  Nicotine  in  the  Body"  found  that  nicotine  "appears  to  be 
intimately  connected  with  the  phenomena  of  tobacco  habituation  (tolerance)  and/or 
addiction."^^  It  also  reported  "[t]here  is  increasing  evidence  that  nicotine  is  the  key 
factor  in  controlling,  through  the  central  nervous  system,  a  number  of  beneficial  effects 
of  tobacco  smoke,  including  its  action  in  the  presence  of  stress  situations."'^ 

"A  Tentative  Hypothesis  on  Nicotine  Addiction"  stated  that  "the  hypothalomo- 
pituitary  stimulation  of  nicotine  is  the  beneficial  mechanism  which  makes  people  smoke. 


'"  Haselbach  C,  Ubert  O,  Final  Report  on  Project  HIPPO  II  (Mar.  1963),  at  4  (emphasis  added).  See  AR 
(VoL64Ref.321). 


S04 


Id.  at  2. 


'°'  Geissbuhler  H,  Haselbach  C,  The  Fate  of  Nicotine  in  the  Body  (May  1963),  at  1  (eo^hasis  added).  See 
AR(Vol.21Ref.243). 
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Id  at  1  (emfdiasis  added). 
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in  other  m  )rds,  nicotine  helps  people  to  cope  with  stress  "^^  The  report  then  suggested 

that  nicotine  addiction  could  be  explained  as  follows: 

If  nicotine  intake,  however,  is  prohibited  to  chronic  smokers,  the 
coiticotropin-releasing  abiUty  of  the  hypothalmus  is  greatly 
reduced,  so  that  these  individuals  arc  left  with  an  unbalanced 
endocrine  system.  A  body  left  in  this  unbalanced  status  craves  for 
reri^wed  drug  intake  in  order  to  restore  the  physiological 
eq^Uibriurru  This  unconscious  desire  explains  the  addiction  of  the 
irukvidual  to  nicotine. ^^ 

The  Battelle  reports  were  distributed  to  the  top  officials  at  Brown  &  Williamson 
and  other  tobacco  companies.  Charles  Ellis  sent  copies  of  the  Battelle  reports  to  the 
president  of  Brown  &  Williamson,  William  S.  Cutchins.  Brown  &  Williamson  in  turn  sent 
the  Project  Hippo  reports  to  RJR.'** 

In  July  1963,  Brown  &  Williamson's  general  counsel,  Addison  Yeaman,  wrote  an 
internal  memorandum  entitled  "Implications  of  Battelle  Hippo  I  and  II  and  the  Griffith 
Filter."  Hi  5  stated  that  ''nicotine  is  addictive"  and  that  '"[wje  are,  then,  in  the  business  of 
selling  nic  itine,  an  addictive  drug ..." 


^  Haselbacb  C,  Ubeit  O,  A  Tentative  Hypothesis  on  Nicotine  Addiction  (May  30, 1963),  at  1  (emphasis 
added).  See\  AR  (VoL  20  Ref.  197). 

i 

***  W.  at  2  (^miAasis  added). 

^  Note  to  Cutchins  WS  (Brown  &  Williamson)  (  Jun.  19, 1%3).  See  AR  (VoL  14,  Ref.  165-4). 

Letter  ftom  Ellis  C  (BATCO)  to  Yeaman  AY  (Brown  &  Williamson)  (Jun.  28, 1963).  See  AR  (VoL  14 
Ref.  165-2). 


Letter  from 
(VoL 


14  Ref. 


Yeaman  AY  (Brown  &  Williamson)  to  Jacob  EJ  (R.J.  Reynolds  Co.)  (Aug.  5, 1963).  See  AR 
165-3). 


"°  YeamaaAY  (Brown  &  Williamscm),  Implications  of  Battelle  Hippo  I  and  U  and  the  Griffith  Filter 
(Jul.  17. 1963),  at  4  (emphasis  added).  See  AR  (VoL  21  Ref.  221). 
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These  views  were  frequently  reiterated.  In  June  of  1967,  Charies  Ellis  stated,  "m« 

are  in  a  nicotine  rather  than  a  tobacco  industry  "^^^  Several  months  later,  at  an  October 

1967  meeting,  BATCO  researchers  agreed  that  "(sjmoking  is  an  addictive  habit 

attributable  to  nicotine  "^^^ 

In  1968,  Sidney  J.  Green,  who  was  a  member  of  BATCO' s  board  as  well  as  the 
company's  director  of  research,  acknowledged  that  one  "recognisable  type"  of  smoking 
behavior  is  ""addictive"  smoking.  He  added,  "it  seems  a  good  assumption  that  nicotine 
plays  a  predominant  role  for  many  smokers. . . .  [A]  good  part  of  the  tobacco  industry  is 
concerned  with  the  administration  of  nicotine  to  consumers."^^^ 

Similariy,  at  another  BATCO  research  conference  in  1%8,  the  researchers  agreed 
that  nicotine  has  "'pre-eminent  importance"  and  that  "the  pharmacology  of  nicotine  should 
continue  to  be  kept  under  review."'" 

A  year  later,  at  a  1969  meeting  of  BATCO  researchers,  BATCO  scientist  D.  J. 

Wood  stated: 

The  presence  of  nicotine  is  the  reason  why  the  tobacco  plant  was 
singled  out  from  all  other  plants  for  consumption  in  this  rather 
unusual  way. 

Nicotine  has  well  documented  pharmacological  action.  It 
is  claimed  to  have  a  dual  effect,  acting  both  as  a  stimulant  and  a 
tranquilliser.  It  is  believed  to  be  responsible  for  the  "satisfaction" 


511 


JohnscMi  RR  (BATCO),  Comments  on  Nicotine  (Jun.  30, 1963),  at  10  (emphasis  added).  See  AR  (Vol. 


21  Ref.  242). 

''^  Minutes  of  BATCO  Groiq)  R&D  QHifeience  at  Montreal,  Canada  (Oct  24, 1%7),  at  2  (emphasis 
added).  See  AR  (Vol.  21  Ref.  206-4).  FDA  notes  that  the  version  of  this  document  made  public  by 
Congress  contains  a  handwritten  edit  changing  "an  addictive  habit"  to  "a  habit" 

"'  Green  SJ  (BATCO),  BAT  Group  Research  (Sep.  4, 1968),  at  1-2  (emphasis  added).  See  AR  (VoL  15 
Ref.  192). 

"*  Minutes  of  BATCO  Research  Oxiference  at  HUton  Head,  SC  (Sep.  24-30, 1968),  at  3  (emjAasis 
added).  See  AR  (VoL  31  Ref.  525-1). 
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of,  moking,  using  this  term  in  the  physiological  rather  than  the 
psychological  sense. 


515 


An  d  at  another  f969  conference  of  BATCO  scientists,  the  following  conclusion 
was  reached:  ''[tjlie  Conference  agreed  that  all  the  e^ddence  continues  to  demonstrate  the 
importanc  ?  of  nicotine  to  the  smoker. : .  ,"^** 

Nutnerous  other  similar  statements  were  made  by  Brown  &  Williamson  and 
BATCO  researchers  and  officials  in  the  1960*s.  They  are  described  in  the  Jurisdictional 
Analysis,  fee  60  SI  41584-41586.  Collectively,  these  statements  show  that  even  as  early 
as  the  196^'s,  Brown  &  Williamson  and  BATCX)  officials  knew  the  addictive  and  other 
Pharmacol  jgical  effects  of  nicotine,  knew  that  consumers  smelted  cigarettes  for  these 
effects,  an<|l  viewed  themselves  as  in  the  drug  delivery  business. 


n. 


Statements  and  Research  in  the  1970's  and  1980's.  Throughout  the  1970's 


and  1980' s.  Brown  &  Williamson  and  BATCX)  officials  continued  to  emphasize  the 
importance ;  of  nicotine  in  cigarettes.  At  a  1970  conference  of  BATCX)  researchers,  for 
instance,  tie  researchers  postulated  that  ''[njicotine  is  important,  and  there  is  probably  a 
minimuml^elnecessary  for  consumer  acceptance  in  any  given  market.'*^^^  , 

In  972,  S.J.  Green,  the  BATCX)  board  member  and  research  director,  stated  that 
'Yf 7/i£  tobacco  smoking  habit  is  reinforced  or  dependent  upon  the  psycho- 


315 


WoodDJ 


(BATCOX  Aspects  of  the  R&DE  Function,  Notes  fw  a  talk  given  by  Wood  DJ  at  Chelwood, 


Sep.  1969  (J  uL  20, 1970),  at  7  (emphasis  added).  See  AR  (Vol  22  Ref.  287). 

''*  Minutes  k  BATCO  Research  Conference  at  Kronberg  (Jun.  2-6, 1%9),  at  7  (emphasis  added).  See 
AR(VoL  14  Ref.  172-4). 


517, 


Summanj  and  conclusions  of  BAT  Gwap  Research  QMiference  at  Sl  Adele,  Quebec  (Nov.  9-13, 
1970),  at  1  (|;mpbasis  added).  See  AR  (VoL  23  Ref.  294). 
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pharmacological  effects  mainly  of  nicotine"      Similarly,  a  1972  BATCO  research  report 


observed: 

It  has  been  suggested  that  a  considerable  proportion  of  smokers 
depend  on  the  pharmacological  action  of  nicotine  for  their 
motivation  to  continue  smoking. 

If  this  view  is  correct,  the  present  scale  of  the  tobacco 
industry  is  largely  dependent  on  the  intensity  and  nature  of  the 
pharmacological  action  ofnicotine.^^^ 

These  statements  demonstrate  an  awareness  that  nicotine  has  "reinforcing"  effects,  one  of 

the  halhnailcs  of  an  addictive  substance,  and  that  the  tobacco  industry  is  built  upon  these 


effects. 


At  a  1974  BATCO  conference,  company  scientists  reported  that  BATCO  research 


had  found  that  consumers  appear  to  smoke  to  fulfill  their  "nicotine  requirements,"  stating 
that  "the  Kippa  study  suggests  that  whatever  the  characteristics  of  cigarettes  as 
determined  by  smoking  machines,  the  smoker  adjusts  his  pattern  to  deliver  his  own 
rUcotine  requirements  (about  0.8  mg  per  cigarette )"^^ 

At  a  1976  BATCO  conference  on  smoking  behavior,  the  researchers  again  stated 
that  nicotine  has  reinforcing  effects  on  smokers,  observing  that  nicotine  is  "known  to  be 
pharmacologically  active  in  the  brain"  arid  is  "considered  to  be  the  reinforcing  factor  in 


the  smoking  habit  for  at  least  80%  of  smokers. 


m521 


'"  Green  S  J  (BATCO),  7%«  Association  of  Smoking  and  Disease  (JuL  26, 1972),  at  1  (enii*asis  added). 
S«*AR(VoL15Ref.  193). 

'"  Kilbum  KD,  Underwood  JG  (BATCO),  Preparation  and  Properties  of  Nicotine  Analogues  (Nov.  9, 
1972),  at  2  (citations  omitted)  (emi^iasis  added).  See  AR  (VoL  31  Ref.  524-1). 

^^  Notes  on  BATCX)  Gioiq)  R&D  QaoScasoix  at  Duck  Key.  FL  (Jaa  12-18, 1974X  at  2  (enqjhasis  added). 
5««AR(VoL25Ref.327). 

'^'  Minutes  of  BATCO  Group  R&D  (Ztmference  <»  Smoking  Behaviour  at  SouthampUNi,  England 
(Oct  11-12, 1976X  at  BW-W2-02145,  BW-W2-02152-BW-W2-02153  (emphasis  added).  See  AR  (VoL 
14  Ref.  180). 
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At  a  1977  conference,  nicotine  was  once  more  the  **focal  point"  A  Brown  & 
Williamson  summary  of  the  conference  stated  that  "[i]n  many  cases,  psychological  and 
physiological  changes  observed  in  subjects . . .  were  shown  to  be  due  to  nicotine"  and 
"[m]ost  researchers  conclude  that  the  nicotine  effect  is  biphasic  and  dosage  dependent: 
small  doses  stimulate  and  large  doses  depress*"^^ 

A  year  later,  BATCO  board  member  and  chief  researcher  S.J.  Green  explicitly 


f^Y 


acknowledged  that  nicotine  is  addictive.  Specifically,  he  wrote  "'[tjhe  strong  addiction  to 


cigarette[s]  removes  freedom  of  choice  from  many  individuals. 


»S23 


A  19fe0  BATCO  research  report  stated  that  "[njicotine  is  an  extremely 
biologically  active  compound  capable  of  eliciting  a  range  of  pharmacological. 


biochemical  and  physiological  responses  in  vivo. 
19B1 


mS24 


A  1^1  report  on  the  pharmacology  of  nicotine  by  the  Tobacco  Advisory  Council, 
which  repre^nts  U JC.  tobacco  manufacturers  including  BATCO,  stated  that  "nicotine  is 
regarded  as  the  most  pharmacologically-active  compound  in  tobacco  smoke"  and 
concluded  that  "[i]n  a  nutshell,  our  approach  has  been  to  regard  nicotine  as  a  'drug."' 


522 


Trip  report 


of  BATCO  Intcmatiaial  Smoking  Befaaviw  Qnference  at  Chelwood  Vacbery,  England 
at  1-2  (emphasis  added).  See  AR  (VoL  178  Ref.  2075). 


(Jan.  6, 1978X 

'"  Notes  of  ciecn  SJ  (1978)  (emphasis  added).  See  AR  (VoL  528  Ref.  97,  appendix  18) 

^^  BATCO  Gfoup  R&D,  Method  for  Nicotine  and  Cotinine  in  Blood  and  Urine  (May  21,  1980),  at  2 
(emphasis  added).  5««  AR  (Vol.  23,  Ref.  300-1). 

'"  Cohen  AJ,  Roe  FJC  (Tobacco  Advisory  Council),  Monograph  on  Ae  Pharmacology  and  Toxicology  of 
Nicotine  (1981),  at  1, 17  (emphasis  added).  See  AR  (Vol.  14  Ref  184). 
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In  1982,  a  maricet  research  report  for  Imperial  Tobacxx)  Ltd.,  BATCXD's  Canadian 

subsidiary,  referred  to  attitudes  of  adolescents  "[o]nce  addiction  does  tafce  place,"  and 

states  that  "addiaed  they  do  indeed  become."  '^  The  report  goes  on: 

Recidivism  has  several  causes . . .  [including]  the  belief  that  after  a 
few  weeks  off  cigarettes,  one  could  begin  again  to  smoke  'just  a 
few.' . . .  This  'just  a  few'  business  is  actually  a  surrender  to 
addiction  while  trying  to  . . ,  pretend  to  oneself  and  to  others  that 
addiction  is  no  longer  present,  which  is  nonsense.  ^^^ 

At  a  1983  BATCO  research  conference,  the  minutes  of  the  proceedings  state  that 
"[t]he  basic  assumption  is  that  nicotine ...  is  almost  certainly  the  key  smoke  component 
for  satisfaction . .  ."^^ 

In  a  1984  letter,  C.  I.  Ayres  of  BATCO  wrote  to  E.  E.  Kohnhorst,  the  executive 

vice  president  and  chief  operating  officer  of  Brown  &  Williamson,  enclosing  a  report 

stating  that  nicotine  is  "why  people  inhale  smoke": 

It  is  well  known  that  nicotine  can  be  removed  from  smoke  by  the 
lung  and  transmitted  to  the  brain  within  seconds  of  smoke 
inhalation.  Since  it  is  the  major  or  sole  pharmacologically  active 
agent  in  smoke,  it  must  be  presumed  that  this  is  its  preferred 
method  of  absorption  and  thus  why  people  inhale  smoke. ^^ 

In  1984,  BATCO  also  held  two  research  conferences  at  which  nicotine  was 

extensively  discussed.  At  the  first  conference,  BATCO  researchers  held  sessions  on 


^^  Kwechansky  Marketing  Research  (repcM  i»epared  for  Imperial  Tobacco  Ltd.),  Project  Plus/Minus 
(May  7, 1982),  at  i,  26  (emphasis  added).  See  AR  (VoL  108  Ref.  1571). 

'"  M  at  36-37  (emphasis  added). 

^"  Minutes  of  BATCO  Research  Conferaice  at  Rio  de  Janeiro  (Aug.  22-26, 1983),  at  10  (emphasis 
added).  See  AR  (VoL  179  Ref.  2087). 

'"  Gieig  CC  Short  Uved  Species  in  Smoke  (Jan.  26, 1984),  attached  to  \etter  from  Ayres  CI  (BATCO)  to 
Kohnhorst  EE  (Brown  &  WiUiamson)  (Feb.  9, 1984),  at  10  (emphasis  added).  See  AR  (VoL  34  Ref  584). 
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"Nicotine  Dose  Requirement-Background,"  "Nicotine  Dose  Estimation,"  "Effects  of 
Nicotine— Interaction  with  the  Brain  (Phannacology),"  and  "Product  Modification  for 


INiUti 


Maximal  Nitotine  Effects."'"  The  researchers  reported  that  "[ijntuitively  it  is  felt  that 
'satisfaction '  must  be  related  to  nicotine.  Many  people  believe  it  [is]  a  'whole  body 
response'  and  involves  the  action  of  nicotine  in  the  brain.'"^^^  They  also  acknowledged 
""the  central  role  of  nicotine  in  the  smoking  process  and  our  business  generally''"^ 

I 

At  tie  second  conference,  BATCO  researchers  reported  that  "m  its  simplest  sense 

puffing  behaviour  is  the  means  of  providing  nicotine  dose  in  a  metered  fashion.' 

According  tp  one  BATCO  researcher  speaking  at  the  conference: 

Smqking  is ...  a  personal  tool  used  by  the  snaoker  to  refine  his  behaviour  and 
reactions  to  the  world  at  large. 

I     It  is  apparent  that  nicotine  largely  underpins  these  contributions  through 
its  rvle  as  a  generator  of  central  physiological  arousal  effects  which  express 
thendselves  as  changes  in  human  performance  and  psychological  well-being." 

Other  similar  statements  are  summarized  in  the  Jurisdictional  Analysis.  See  60  PR 

41584-416(  6.  Like  the  statements  quoted  above,  they  show  that  scientists  at  Brown  & 


**  Ayres  a  (^ATCO),  Notes  ftom  die  GR&DC  [Group  Research  and  Development  Ccntrel  Nicodne 
Conference  a(  Southampton,  England  (Jul  9-12, 1984)  (sUde),  at  BW-W2-02639.  See  AR  (VoL  14  Ref. 
172). 


"'  Minutes  of  BATCO  Nicotine  Conference  at  Soudiampton,  England  (Jua  6-8, 1984X  at  BW-W2-01977 
(emphasis  added).  5««  AR  (VoL  22  Ref.  287-6). 

'"  Ayres  CI  (BATCO),  Notes  from  die  GR&DC  [Group  Research  and  Development  Centre]  Nicotine 
Clonference  a<  Soudian^>ton,  England  (JuL  9- 12, 1984),  at  62  (emphasis  added).  See  AR  (Vol.  14  Ref. 
172-1). 

"^  Proceedings  of  BATCO  Gtoap  R&D  Smc^ing  Bdiaviour-Mazketing  Conference,  Session  1  (JuL  9-12, 
1984)  (sUde).  at  BW-W2-03242  (emphasis  added).  See  AR  (VoL  21  Ret  238). 

'**  FCTiis  RP,  The  roU  of  smoking  behaviour  in  product  development:  some  observations  on  the 
psychological  aspects  of  smoking  behaviour,  in  Proceedings  of  BATCO  Group  R&D  Smoking  Behaviour- 
Marketing  C^erence,  Session  m  (JuL  9-12, 1984),  at  79  (emphasis  added).  See  AR  (VoL  192  Ref. 
2172). 
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Williamson  and  BATCO  devoted  extensive  attention  to  understanding  the 


pharmacological  effects  and  uses  of  nicotine,  consistently  regaided  nicotine  as  being  the 
primary  reason  consumers  smoked,  and  viewed  cigarettes  as  nicotine  delivery  devices. 

iil        Statements  and  Research  in  the  1990's.  JMe w  documents  received  by  FDA 
during  the  public  comment  period  demonstrate  that  researchers  and  officials  of  Brown  & 
Williamson  and  B  ATCX)  continue  to  hold  similar  views  about  nicotine  in  cigarettes  in  the 
1990's.  The  new  documents  are  a  series  of  memoranda  relating  to  the  potential  purchase 
in  1992  by  BATCX)  of  a  manufacturer  of  nicotine  patches,  Stowic  Resources  Ltd.''' 

Brown  &  Williamson's  research  department  evaluated  the  potential  purchase  in  a 

memorandum  entitled  'Transdermal  Nicotine  Patches."  Brown  &  Williamson  researchers 

observed  that  "[t]here  is  currently  a  void  in  the  maricet  for  a  produa  that  provides  tobacco 

satisfaction  in  a  form  that  is  acceptable  and  available  to  many  segments  of  the  market"  and 

recommended  that  "[w]e  should  be  looking  for  opportunities  to  fill  the  void."'^ 

However,  Brown  &  Williamson  researchers  expressed  doubts  that  a  nicotine  patch  could 

provide  consumers  with  the  same  pharmacological  effects  obtained  by  smoking: 

The  pattern  of  the  blood  nicotine  concentrations  attained  by 
smoking  vs  the  patch,  however,  are  different  With  smoking,  blood 
nicotine  absorption  is  very  rapid.  Blood  nicotine  concentrations 
go  through  a  series  of  peaks  and  troughs  with  successive  cigarette 

smoking  throughout  the  day With  the  patch,  nicotine 

absorption  is  relatively  slow  and  continuous  and  peak  blood  levels 
are  not  as  high  as  with  cigarette  smoking.  A  major  advantage  of 
cigarette  smoking  over  the  nicotine  patch  system  is  the  ability  for 


'"  Salter  R,  Transdermal  Nicotic  (Apr.  3, 1992);  Research  and  Develc^mcnt,  Response  to  BAT 
Industries  Note  on  Transdermal  Nicotine  (28.02.92)  (Mar.  27,  1992);  Kausch,  Researcfa  and 
Development/Quality,  Transdermal  Nicotine;  Research  and  DevelopmcntAJuality,  Transdermal  Nicotine 
Patches-,  McGraw  M  (Brown  &  Williamson),  Nicotine  Delivery  Systems  (Apr.  24,  1992).  See  AR  (VoL 
531  Ref.  124). 

"*  Transdermal  Nicotine  Patches,  at  3.  See  AR  (VoL  53 1  Ref.  124). 
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the  smoker  to  have  very  flexible  control  over  tip'oting  his  desired 
doseofnicotine^^^ 


Similar 


views  wCTe  expressed  by  other  BAT  Industries  subsidiaries.  BAT 


Industries'  Geiman  subsidiary,  for  instance,  stated  that  "[tjhe  rapid,  peaking  intake  of 
nicotine  which  the  smoker  clearly  wants  cannot  be  achieved,  with  nicotine 


»S38 


application  via . . .  plaster. 

The  Gennan  subsidiary  further  acknowledged  that  nicotine  can  produce 
dependency  and  addiction.  According  to  the  Gennan  report,  which  was  distributed  by 
BAT  Industries  to  the  then  president  of  Brown  &  Williamson,  R.  J.  Pritchard,  ''lt]he 


disadvantage  of  rapid  nicotine  intake  similar  to  that  achieved  with  a  cigarette  is  seen  in 
the  danger  of  people  possibly  becoming  dependent  on  it"^^  The  German  subsidiary 
observed  thai  even  with  nicotine  gum  there  is  a  "danger  of  addiction,^*  stating  that  "the 
smoker  can  organize  intake  to  suit  himself'  and  achieve  '^ajctive  control  over  intake  and 
the  condition  it  produces."^^ 

Brow  n  &  Williamson's  legal  department  argued  against' the  purchase  of  Stowic  on 
legal  ground  i,  warning  that  it  would  suggest  that  Brown  &  Williamson  is  in  "the  nicotine 
deUvery  busiiess"  and  cause  Brown  &  Williamson  to  ''run  a  serious  risk  of  facing  FDA 
jurisdiction.!  The  lawyers  also  aigued  that  the  purchase  of  Stowic  would  have 
"disastrous"  implications  for  product  liability  litigation  because  "[tjhe  marketing  of  any 


537 


S3S 


Id.  at  2  (em  >basis  added). 


Research  ai^  DevelopmeotA^iality,  Re:  Transdermal  Nicotine,  at  3  (emidiasis  added).  See  AR  (VoL 
531  Ref.  124). 


539 


S40 


Id.  at  3  (enttybasis  added). 


Id.  at  2. 
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nicotine  delivery  system  undercuts  our  position  on  addiction."      Ultimately,  BAT 
Industries  rejected  the  purchase  of  Stowic: 

iv.        The  Wigand  Deposition.  A  comment  from  public  health  organizations  has 
also  urged  FDA  to  consider  a  1995  deposition  of  Jeffrey  S.  Wigand,  the  vice  president  of 
research  and  development  at  Brown  &  Williamson  from  1989  to  1993.  According  to 
Wigand' s  deposition,  which  was  submitted  to  the  Agency  with  the  comment,  and  which 
has  been  widely  publicized  in  the  media,  a  number  of  officers  of  Brown  &  Williamson, 
including  Thomas  Sandefur,  the  company  president  and  chief  executive  officer,  made 
"numerous  statements . . .  that  we're  in  the  nicotine  delivery  business  "^^  Wigand  also 
testified  in  the  deposition  that  Sandefur  "frequently"  stated  the  opinion  aiKl  beUef  that 
nicotine  is  "addictive";^^  that  Brown  &  Williamson  manipulates  nicotine  levels  in  tobacco, 
using  various  techniques  including  blending  of  tobacco  leaves  and  adding  ammonia 
compounds  to  change  the  pH  of  smoke;'^  that  BATCO  scientists  had  done  studies  to 
identify  "the  boundaries  of  nicotine  phannacology,"  and  that  BATCO  showed  that 


nicotine  below  "0.4  milligrams  does  not  sustain  satisfaction 


»545 


**'  McGraw  M  (Brown  &  Williamson),  Nicotine  Delivery  Systems  (AjM".  24, 1992),  at  1-2  (emi^asis 
added).  See  AR  (VoL  531  Ref.  124). 

"^  Dqrasition  transcript  of  Wigand  JS  (Nov.  29, 1995),  at  12  (emirtiasis  added).  See  AR  (VoL  700  Ref. 
224,  exhibit  2). 

"'W.  at  12-13. 

^  Id.  an -29. 

^Ud.at21,33. 
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Wigand'  s  assertions  in  the  deposition  have  been  disputed  by  Brown  &.  Williamson, 
which  contends  that  they  are  untrue.*^  His  statements,  however,  are  consistent  with  and 
corroborated  by  the  views  e?q)ressed  by  Brown"&  Williamson  and  BAT  Industries  officials 
since  the  1960's.  Although  the  Agency  finds  Wigand' s  testimony  to  be  additional  relevant 


evidence  oC  the  manufacturers'  intent  to  affect  the  struaure  and  function  of  the  body,  his 
testimony  Is  not  essential  to  any  of  the  Agency's  determinations. 

Cumulatively,  the  three  decades  of  documents  from  Brown  &  Williamson, 
BATXX),  apd  BAT  Industries  demonstrate  that  these  companies  have  long  understood  that 
nicotine  is  jaddictive  and  has  other  significant  pharmacological  effects;  that  consumers 
smoke  cigirettes  to  obtain  the  drug  effects  of  nicotine;  and  that  cigarettes  are  a  drug 


sysi 


.»547 


delivery  system,  functioning  as  'Ihe  means  of  providing  nicotine  in  a  metered  fashion 

d.        The  Statements  and  Research  of  Other  Cigarette 
Manufacturers 

Th^  administrative  record  establishes  that  the  other  major  cigarette  companies,  the 

American  Tobacco  Company,  the  Lorillard  Tobacco  Company,  and  the  Liggett  Group 

Ir»c.,  fundejd  research  studies  similar  to  the  research  conducted  by  Philip  Morris,  RJR,  and 

Brown  &  ^illiamson,  aiKi  as  a  result  of  the  research  have  acquired  a  detailed  knowledge 

of  the  phaimacological  effects  of  nicotine  on  the  brain. 

I 

For  instance,  American  Tobacco  which  merged  with  Brown  &  "^^^lliamson  in  1995, 


extlei 


funded  extensive  research  on  nicotine  pharmacology.  From  1940  through  1970,  Am^ican 


S46 


See,  e.g.,  Freedman  AM,  Cigarette  defectcn-  says  CEO  lied  to  Ccmgress  about  view  of  nicotine,  WaU 
Street  Joun^  Jan.  26,  1996.  See  AR  (Vol  639  Rcf.  2). 


fourvkd, . 


^^  Proceedings  of  BATXX)  Qtoap  R&D  Smoking  Behaviour  Marketing  Coafetence,  Session  I  (JuL  9-12, 
1 984)  (slide),  at  B W- W2-03242.  See  AR  (VoL  24  Rcf.  3 16). 
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Tobacxx)  funded  11 1  studies  on  the  biological  effects  of  cigarettes.^  According  to  a  staff 

report  of  the  House  Subcommittee  on  Health'  and  the  Environment,  ninety-three  of  these 

studies  (over  80%)  related  to  the  effects  of  nicotine  on  the  body.^'  In  one  1945  study 

funded  by  the  company,  entitled  "TTie  Role  of  Nicotine  in  the  Cigarette  Habit,"  smokers 

were  given  cigarettes  with  extremely  low  levels  of  nicotine.  TTie  study  found  that  half  of 

the  subjects  "definitely  missed  the  nicotine."^^ 

The  activities  of  the  Council  for  Tobacco  Research  (CTR),  an  industry  trade 

association  that  conducts  research  on  behalf  of  the  major  tobacco  producers  in  the  United 

States,^'*  are  further  evidence  of  the  extent  of  the  industry's  knowledge  of  the 

pharmacological  effects  of  nicotine  on  the  human  brain.  On  behalf  of  the  tobacco 

industry,  CTR  has  funded  numerous  studies  on  the  phannacology  of  nicotine.  The  goal  of 

these  studies  was  to  learn  why  nicotine  makes  people  want  to  smoke: 

Most  of  the  pharmacological  studies  currently  being  supported  by  The 
Council  are  concemed  with  the  effects  of  nicotine  and/or  smoking  on  the 
central  nervous  system  (the  brain)  with  the  object  of  learning  more  about 
why  people  like,  want  or  need  to  smoke. '^^^ 


^**  Staff  Report,  Evidence  of  Nicotine  Manipulation  by  the  American  Tobacco  Company,  and  exhibits, 
prepared  by  the  Majority  Staff  Subcommittee  cm  Health  and  the  Envimuneat  (Dec.  20, 1994),  at  3.  See 
AR  (Vol.  292  Ref.  4064-4066). 


S49 


Id. 


^^  Rnnegan  JK,  Larson  PS,  Haag  HB  (American  Tobacco  Co.),  The  role  of  nicotine  m  the  cigarette  habit, 
in  Biologic  Research  on  Tobacco  (American  tobacco  Company:  1%2),  at  65-66  (originally  published  in 
Science  1945;102).  See  AR  (VoL  14  Ref.  178-1). 

"^  All  the  major  cigarette  manufacturers  have  participated  in  CTR.  The  current  members  include  Philip 
Morris,  R.J.  Reynolds,  Brown  &  Williamson,  and  Lorillard  Tobacco  Co.  Although  the  Liggett  Group  is 
not  currently  a  member  of  CTR,  it  has  been  so  in  the  past  See  Letter  from  Yeaman  to  Ahrensf  eld  et  at.  of 
Dec.  6, 1977.  See  AR  (VoL  478  Ref  8069). 

"^  Council  fOT  Tobacco  Researdi,  Report  of  the  Scientific  Director,  1969-1970,  at  13  (en^)hasis  added). 
5<«  AR  (VoL  16  Ref  195-4). 
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)ody  of  CTR  research  on  nicotine  pharmacology  is  extensive.  For  example: 
nine  CTR  studies  identify  the  sites  and  mechanisms  of  nicotine  receptors  in  the 


brain; 


553 


553. 


These  CTRldocun^nts,  akmg  widi  the  other  CTR  documeals  cited  in  this  secti<Mi,  can  be  found  in  the 
administrative  record.  Volumes  45-64  of  Docket  9SN0253J: 


J,  Grlssi  S, 


Abood  LG,  Grlssi  S,  Noggle  HD,  Comparison  of  the  binding  of  optically  pure  (-)-  and  (+>-[3H]  nicotine 
to  rat  brain  membranes,  Neurocbem  Res  1985;10(2):259-267. 


slyK,' 


Abood  LG,  Lowy  K,  Tometsko  Ketal.,  Electrophysiological,  bdiavioral,  and  chemical  evidence  for  a 
noncbolinergic^  siereospecific  site  for  nicotine  in  rat  brain,  J  Neurosci  Res  19783(5-6):327-333. 

Abood  LG,  Lowy  K,  Tcxnetsko  A,  et  al..  Evidence  for  a  noncholinergic  site  fw  nicotine's  action  in  brain: 
Psychophannacological,  electro{Aysiological  and  receptOT  binding  studies.  Arch  Int  Pharmacodyn  Ther 

1979;22J(2):213-229. 

Abood  LG,  Grissi  S,  Tritiated  Metbylcarbamylcholine  a  new  radioligand  foe  studying  brain  nicotinic 
receptOTS,  Biochem  Pharmacol  1990;35(23):4199-4202. 

Andersson  K,  Siegel  R,  Fuxe  K,  et  oL,  Intravenous  injecti(Mis  of  nicotine  induce  very  rapid  and  discrete 
reducticMK  of  hypothalamic  catecholamine  levels  associated  with  increases  of  ACTH,  vas(^)ressin,  and 
prolactin  secreiitMi,  Acta  Physiol  Scand  1983;1 18(1  )35-40. 

Andersson  K,  Fuxe  K,  Eneroth  P,  et  al..  Effects  of  acute  central  and  perii^ral  administration  of  nicotine 
CH)  hypothalamjc  catecholamine  nerve  terminal  systems  and  oa  the  secreti(Hi  of  adeiKAypopbyseal 
honnOTes  tn  the  male  rat,  Med  Biol  1982;60(2):98-111. 

Andersson  K,  Bneroth  P,  Agnati  LF,  Nicotine-induced  increases  of  ncxadrenaline  tunwver  in  discrete 
noradrenaline  nerve  terminal  systems  of  the  hypothalamus  and  the  median  eminence  of  the  rat  and  dieir 
relatioQship  to  ehanges  in  die  secretion  of  adenohypofdiyseal  hormiHies,  Acta  Physiol  Scand  1981; 
113:227-231. 


PuxeK, 


Andersson  IC  Puxe  K,  Agnati  LF,  Efifects  (rfsfaigle  injecticms  of  nicotine  on  the  ascending  dopamine 
pathways  in  the  rat  Evidence  for  increases  of  dopamine  turnover  in  the  mesostriatal  and  mesolimbic 
dopamine  neurtms.  Acta  Physiol  Scand  1981  ;1 12(3):345-347. 

Amteisson  K,  Puxe  K,  Agnati  LF,  */  al..  Effects  of  acute  central  and  peripheral  administration  of  nicotine 
on  ascending  dopamine  patiiways  in  die  male  rat  brain.  Evidence  fw  nicotine  induced  increases  of 
dopamine  turnover  in  various  telencephalic  dopamine  nerve  terminal  systems,  Med  Biol  1981;59(3):  170- 
176. 

Britto  LR,  Keyier  KT,  Lindstrom  JM,  et  al.,  Immunohistodiemical  localizati(»i  of  nicotinic  acetylcholine 
receptor  subunijts  in  die  mesencqihalcm  and  diencephalon  of  die  diick  (Gallus  gallus),  J  Comp  Neurol 
1992;317(4):32p-340. 

Chance  WT,  Killman  MD,  Rosecrans  J  A,  et  al.,  A  comparison  of  nicotine  and  structurally  related 
compounds  as  discriminative  stiimuli,  Br  J  Pharmacol  1978;63(4):609-616. 
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^     Davies  BD,  Hess  W,  Lin  JP,  et  al..  Evidence  for  a  Qoocholinergic  nicotine  receptor  on  human  {rfiagocytic 
leukocytes,  A#o/ C«// Bioc/wrm  1982;44<l):23-31. 

Fuxe  K,  Andersson  K,  Eneioth  P,  et  al..  Neuroendocrine  acti<ns  of  nicotine  and  of  exposure  to  cigarette 
smdce:  medical  implications,  Psychoneuroendocrinology  l989;14(l-2):  19-41. 

Fuxe  K,  Andersson  K,  Eneroth  P,  et  al..  Neurochemical  medianisms  uncferlying  die  neuroendocrine 
actions  of  nicotine:  focus  on  the  plasticity  of  cencal  cholinergic  nicotinic  receptors.  Prog  Brain  Res 
1989;79:197-207. 

Harfstrand  A,  Adem  A,  Fuxe  K,etal.,  Distribution  of  nicotinic  diolinergic  receptors  in  the  rat  tel-and 
diencq)halon:  a  quantitative  receptor  autoradiographical  study  using  [3H]-acetylcholine,  [alpha- 1251] 
bungarotoxin  and  [3H]  nicotine.  Acta  Physiol  Scand  1988;132(1):1-14. 

Huganir  RL,  Delcour  AH,  Greengard  P,  et  at..  Phosphorylation  of  die  nicotinic  acetylcholine  receptor 
regulates  its  rate  of  desensitization.  Nature  1986;321:774-776. 

Lapin  EP,  Maker  HS,  Sershen  H,  er  al..  Action  of  nicotine  on  accumbens  dopamine  and  attenuation  with 
repeated  administration,  Eur  J  Pharmacol  1989:160(l):53-59. 

Lindstrom  J,  Schoepfer  R,  Conroy  WG,  et  al..  Structural  and  functional  heterogeneity  of  nicotinic 
receptors,  in  The  Biology  of  Nicotine  Dependence,  ti^.  Bock  G,  Marsh  J,  Ciba  Foundation  Symposium 
1990:23-42, 152. 

Lukas  RJ,  Heterogeneity  of  high-affmity  nicotinic  [3H]acetylcholine  binding  sites,  J  Pharmacol  Exp  Ther 
1990;253(l):51-57. 

Lukas  RJ,  niarmacological  distinctions  between  functional  nicotinic  acetylcholine  receptors  on  the  PCI 2 
rat  pheodu-omocytoma  and  die  TE671  human  medulloblastoma,  /  Pharmacol  Exp  Ther  1989;251(1):  175- 
182. 

Marks  MJ,  Collins  AQ  Characterization  of  nicotine  binding  in  mouse  brain  and  comparison  with  the 
binding  oi  alpha-bungarotoxin  and  quinuclidinyl  benzilate,  Mol  Pharmacol  1982:554-564. 

Martin  BR,  Aceto  MD,  Nicotine  binding  sites  and  their  localization  in  the  central  nervous  system, 
Neurosci  Biobehav  Rev  1981;5:473-478. 

I 

Mitchell  SN,  Smidi  KM,  Jose{rfi  MH,  et  al..  Increases  in  tyrosine  hydroxylase  messenger  RNA  in  the 
locus  coeruleus  after  a  single  dose  of  nicotine  are  followed  by  time-dqiaident  increases  in  enzyme  activity 
and  noradrenaline  release,  Neuroscience  1993;56(4):989-997. 

Mitchell  SN,  Role  of  the  locus  coeruleus  in  the  ncxadrenergic  response  to  a  systemic  administraticm  of 
nicotine.  Neuropharmacology  1993;32(10):937-949. 

Owman  C,  Fuxe  K,  Jans<Mi  AM,  et  al.,  Qnoak.  nicotine  treatment  eliminates  asymmetry  in  striatal 
glucose  utilization  following  imilaieral  transection  of  the  mesostriatal  dopamine  padiway  in  rats,  Neurosci 
Lett  1989;102(2-3):279-283. 

Pradhan  SN,  Bowling  C,  Effects  of  nicotine  on  self-stimulation  in  rats,  J  Pharmacol  Exp  Ther 
1971;176(l):229-243. 

Rosecrans  JA,  Nicotine  as  a  discriminative  stimulus:  a  neur(^)ehavioral  approach  to  studying  central 
cholinergic  mechanisms,  J  Subst  Abuse  1989; l(3):287-300. 
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Thirty-six  CTR  studies  show  that  nicotine  produces  neurochemical  and  metabolic 


effects  ih  the  brain; 


SS4 


Rosecrans  J  Aj  NooclioliDergic  mechamsios  involved  in  the  behavioral  and  stimulus  effects  of  nicotine, 
and  relationships  to  the  process  of  nicotine  dependence,  in  Tobacco  Smoking  and  Nicotine:  A 
Neurobiolog^«xd  Approach^  eds.  Martin  WR,  Van  Loo  GR,  Iwamoto  ET,  et  al.,  1987: 125-139. 

Schaeppi  U,  Nicotine  treatment  of  selected  areas  of  die  cat  brain:  effects  upon  EEG  and  autonomic  system, 
Im  J  Neuropharmacol  1968;  7(3):  207-220. 

Sersben  H,  mtha  A,  Nicotinic  Binding  Sites  in  the  braia*  properties,  regulation,  and  putative  endogenous 
ligands,  in.  Tobacco  Smoking  and  Nicotine:  A  Neurobiologiccd  Approach,  eds.  Martin  WR,  Van  Loo  GR, 
Iwamoto  ET,  et  al.,  1987:481-491. 

Sersben  H,  Reiifa  ME,  Lajtha  A,  et  al.,  Noicholiimgic  saturable  binding  of  (-t-/-)-[3H]  nicotine  to  mouse 
bnin,  J Recept  Res  19H:U15. 

Swenson  EM,  Gallagher  JP,  The  reducing  agent  dithiothreitol  (DTT)  does  not  abolish  the  inhibitwy 
nicotinic  response  recaded  from  rat  dMsolateral  septal  neurons,  Neurosci  Lett  1993;  152(1-2):  137-140. 


Stitzer  M,  Morrison  J,  Domino  EF,  Effects  of  nicotine  on  fixed-interval  behavior  and  their  modificatiai 
by  cholinergic  antagonists,  J  Pharmacol  Exp  Ther  1970;  17 1(2):  166- 177. 

Sugiyama  H,  Hagino  N,  Moore  G,  et  al.,  [3-H]  Nicotine  binding  sites  in  develq)ing  fetal  Ixains  in  rats, 
Neurosci  /?«5l985;2(5):387-392. 

Svensson  TH,  Grooboff  J,  Engberg  G,  Effect  of  nicotine  on  dynamic  function  of  Ixain  catecholamine 
neurons,  in  The  Biology  of  Nicotine  Dependence,  eds.  Bock  G,  Marsh  J.,  CIBA  Foundation  Symposium 
1990;152:169h180. 

Toth  E,  Vizi  BS,  Lajtha  A  Effect  of  nicotine  aa  levels  of  extracellular  amino  acids  in  regions  of  die  cat 
brain  in  vivo.  Neuropharmacology  1993;32(8):827-832. 

Whiting  PJ,  Schocpfer  R,  C«iroy  WG,  et  al.,  Exjoession  of  nicodnic  acetykboUne  receptor  subtypes  in 
brain  and  retina.  Brain  Res  Mol  Brain  Res  1991;10(1):61-70. 


Gallagher  JP, 


Woog  LA,  Gallagher  JP,  A  direct  nicotinic  receptor-mediated  inhibitian  recorded  intraoellulariy  in  vitro, 

Nature  1989-341(6241):439-442. 

Wong  LA,  Gallagher  JP,  Pharmacology  of  nicotinic  receptor-mediated  inhibidtHi  in  rat  dcxsolateral  septal 
neurones,  yPVo' r^n^;  1991;436:325-346. 

Andersson  K,  Fuxe  K,  Agnati  LP,  et  al..  Effects  (rf  acute  central  and  peri|*eral  administradoi  of 
nicotine  ot  ascending  dopamine  padiways  in  die  male  rat  brain.  Evidrace  for  nicotine  induced 
increases  of  dopamine  turnover  in  various  telencephalic  dopamine  nerve  terminal  systems,  Med  Biol 

1981;59(3):17p-176. 

Andersson  K,  Mecamylamine  pretieatinent  counteracts  cigarette  sm(*e  induced  changes  in  hypodialamic 
catecholamine  neuron  systems  and  in  anterior  pimitary  functioi.  Acta  Physiol  Scand  1985;125(3):445- 
45Z 
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Anderss(Mi  K,  Siegel  R,  Fuxe  K,  et  aL,  Intravenous  injections  of  nicotine  induce  very  rapid  and  discrete 
reductions  of  hypothalamic  catecholamine  levels  associated  with  increases  of  ACTH ,  vasopressin,  and 
prolactin  secretion.  Acta  Physiol  Scand  1983;!  18(1  ):35-40. 

Andersson  K,  Fuxe  K,  Eneroth  P,  et  al..  Involvement  of  cholinn'gic  nicotine-like  receptees  as  modulators  t 

of  amine  turnover  in  various  types  of  hypothalamic  d(^)amine  and  ncxadrenaline  nerve  terminal  systems 
and  of  prolactin,  LH,  FSH  and  TSH  secretiCMi  in  the  castrated  male  rat.  Acta  Physiol  Scand 
1982;116(I):41-50. 

Andersson  K,  Fuxe  K,  Eneroth  P,  et  al.,  Gustafsson  JA,  Interactions  of  nicotine  and  pentobarbitone  in  the 
regulaticHi  of  telencephalic  and  hypothalamic  catecholamine  levels  and  turnover  and  of  adenohypopbyseal 
hormone  secretion  in  the  normal  male  rat,  Naunyn  Schmiedebergs  Arch  Pharmacol  1982321(4):287-292. 

Andersscm  K,  Fuxe  K,  Eneroth  P,  et  al..  Effects  of  acute  central  and  perii^ral  administratkMi  of  nicotine 
aa  hypodialamic  catecholamine  nerve  terminal  systems  and  on  die  secreti(Hi  of  adenohypopbyseal 
hormones  in  the  male  rat,  Med  Biol  1982;60(2):98-  HI. 

Andersson  K,  Fuxe  K,  Agnati  LF,  Effects  of  single  injecti<His  of  nicotine  on  the  ascending  d(q)amine 
pathways  in  die  rat  Evidence  for  increases  of  dopamine  turnover  in  the  mesostriatal  and  mesolimbic 
dopamine  neurcms.  Acta  Physiol  Scand  1981;1 12(3):34S-347. 

Andersson  K,  Eneroth  P,  Agnati  LF,  Nicotine-induced  increases  of  noradrenaline  turnover  in  discrete 
noradrenaline  nerve  terminal  systems  of  the  hypothalamus  and  the  median  eminence  of  the  rat  and  their 
relati(»iship  to  changes  in  die  secretion  of  adenohypopbyseal  hormones.  Acta  Physiol  Scand 
1981;113:227-231. 

Andersson  K,  Fuxe  K,  Enerodi  P,  et  al.,  Mecamylamine  induced  blockade  of  nicotine  induced  inhibitioii 
of  gonadotro{rfiin  and  TSH  secretion  and  of  nicotine  induced  increases  of  catecholamine  turnover  in  the 
rat  hypothalamus.  Acta  Physiol  Scand  Suppl  1 980;479: 27-29. 

Andersson  K,  Fuxe  K,  Enerodi  P,  et  al..  Effects  of  acute  intCTmittent  exposure  to  cigarette  smoke  on 
catecholamine  levels  and  turnover  in  various  types  of  hypothalamic  DA  and  NA  nerve  terminal  systems  as 
well  as  on  the  secretion  of  adraobypopbyseal  bcMmcxies  and  cortioostercHie,  Acta  Physiol  Scand 
1985;124(2):277-285. 

Andersson  K,  Eneroth  P,  Fuxe  K,  et  al..  Effects  of  chrcMiic  exposure  to  cigarette  smoke  on  amine  levels 
and  turnover  in  various  hypothalamic  catecholamine  nerve  terminal  systems  and  (»  die  secretioii  of 
pituitary  hormones  in  the  male  rat,  Neuroendocrinology  1985;41(6):462r46d 

Bhagat  B,  Influence  of  chronic  administration  of  nicotine  on  die  turnover  and  metatx^m  of 
noradrenaline  in  die  rat  Ixaip,  Psychopharmacologia  1970;18(4):32S-332. 

Bhagat  B,  Rana  MW,  Effect  of  chronic  administration  of  nicotine  on  the  concentrations  of  adrenal 
razymes  involved  in  the  synthesis  and  metabolism  of  adrenaline,  fir  y  f/uirmaco/  1971;43(1):2S0-2S1. 

Bhagat  B,  Effects  of  chrcMiic  administrati(ni  of  nicotine  cm  storage  and  synthesis  of  noradrenaline  in  rat 
brain,  Br  J  Pharmacol  197038(  l):86-92. 

Chang  Vl^  Bhagat  B,  Taylor  JJ,  Effect  of  chronic  administraticm  of  nicotine  on  acetylcholinesterase 
activi^  in  the  faypothalamus  and  medulla  oblongata  of  the  rat  brain.  An  ultrastructural  study.  Bran  Res 
1973;54:75-84. 
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Chiou  CY,  Ldng  JP,  Potrepka  R,  et  aL,  Tbe  ability  of  various  mcotinic  agents  to  release  acetylcboline 
from  synaptic  vesicles.  Arch  Im  Pharmacodyn  Ther  1970;  187(  1  ):88-96. 

Erwin  VG,  Oiniell  K,  Towell  JF,  Nicotine  alters  catecholamines  and  electrocoitical  activity  in  pefrsed 
mouse  brain,  Pharmacol  Biochem  Behav  1986;24(1):99-105. 

Essman  WB,  Changes  in  cholinergic  activity  and  avoidance  behavior  by  nicotine  in  differentially  housed 
mice,  Int  J  Neurosci  197 1  ;2(4);  199-205. 

Fuxe  K,  AndeEsson  K,  Harfstrand  A,  et  al..  Increases  in  dcq>amine  utiUzation  in  certain  limbic  dopamine 
tenninal  populations  after  a  short  period  of  intennittent  exposure  of  nude  rats  to  cigarette  smoke,  J  Neural 
Transm  1986;67(  1-2):  15-29. 

Grcnhoff  J,  Janson  AM,  Svensson  TH,  et  al..  Chronic  continuous  nicotine  treatmoit  causes  decreased 
burst  firing  of  nigral  dopamine  neurons  in  rats  partially  hemitransected  at  the  meso-diencephalic  junction. 
Brain  Res  1991;562(2):347-351. 

Gnmboff  J,  Svensson  TH,  Selective  stimulation  of  limbic  dopamine  activity  by  nicotine,  Acta  Physiol 
5cam/ 1988;lJ3(4):595-596. 

Harsing  LG,  Sersben  H,  Lajtha  A  IX^iamine  e£Qux  from  striatum  after  chronic  nicotine:  evidrace  for 
autoreceptor  desensitizati<»,  y^«uroc/i«m  1992;59(l):48-54. 


Knapp  DE,  Domino  EF,  Acticm  of  nicotine  on  the  asorading  reticular  activating  system,  Int  J 
Neuropharmacology  1962;333-351. 


armacoiogy  1 
>,MalcrHS, 


Lapin  EP,  Ma|sa'  HS,  Sersben  H,  et  al.,  Dopamine-Iike  action  of  nicotine:  lack  of  tolerance  and  reverse 
tolerance,  firafn/?«  1987;407(2):351.363. 


Lapin  EP,  Maker  HS,  Sersben  H,  et  al.,  Acticm  of  nicotine  on  accumbens  dopamine  and  attenuation  with 
repeated  administration,  Eur  J  Pharmacol  1989;  i60(l):53-59. 

Lowy  K,  Abood  ME,  Drexkx  M,  et  al..  Antagonism  by  cholinergic  drugs  of  befaaviocal  effects  in  cals  of 
an  antichotanergic  psychotomimetic  drug  and  enhancement  by  nicotine.  Neuropharmacology 
1977;16(6):399-403. 

Maity  MA,  Eewin  VG,  Qxnell  K,  et  al..  Effects  of  nicotine  on  beta-endcxphin,  alpha  MSH,  and  ACTH 
secretion  by  isolated  perfused  mouse  bnins  and  pitiutiffy  glands,  in  vitro,  Pharmacol  Biochem  Behav 

1985,22(2):317-325. 

Mitchell  SN,  Smith  KM,  Joseph  MH,  et  al..  Increases  in  tyrosine  hydroxylase  messenger  RNA  in  iht 
locus  coeruIeuB  after  a  single  dose  of  nicotine  are  followed  by  tinie-dq)endent  increases  in  mzyme  activity 
and  noradrenidine  release,  Neuroscience  1993;56(4):989-997. 

Mitchell  SN,  Role  of  the  locus  coeiuleus  in  die  noradrenergic  resp(Hise  to  a  systemic  administraticm  of 
nicotine.  Neuropharmacology  1993;32(lC):937-949. 

Naftchi  NE,  Maker  H,  Lapin  E,  et  al..  Acute  reducti<n  of  brain  substance  P  induced  by  nicotine. 
Neurochem  R^s  1988;13(4):305-309. 


Siegel  RA  AnderssOTi  K,  Fuxe  K,  et  al..  Rapid  and  disoete  changes  in  hypothalamic  catecholanune  nerve 
terminal  systems  iaduced  by  audiogenic  stress,  and  their  modulation  by  nicotine-relationship  to 
neuroendocripe  functi<Mi,  Eur  J  Pharmacol  1983;91:49-56. 
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•    Fifteen  CTR  studies  demonstrate  that  nicotine  affects  hormone  secretion  and 


endocrine  functions  involved  in  modulation  of  mood  and  behavior, 


555 


Toth  E,  Soshen  H,  Hashim  A,  et  al.,  Effea  of  nicotine  on  extracellular  levds  of  neurotransmitters 
assessed  by  microdialysis  m  various  brain  regi<Mis:  role  of  glutamic  acid,  Neurochem  Res  1992;  17(3): 26S- 
271. 

Toth  E,  Vizi  ES,  Lajtha  A,  Effect  of  nicotine  on  levels  of  extracellular  amino  acids  in  regions  of  die  rat 
brain  in  vivo,  Neuropharmacology  1993;32(8):827-832. 

Tung  CS,  Ugedo  L,  Grenhoff  J,  et  al.,  Po^beral  induction  burst  firing  in  locus  coenileus  neurons  by 
nicotine  mediated  via  excitatory  amino  acids.  Synapse  1989;4<4):313-318. 

Westfall  TC,  Fleming  RM,  Fudger  MF,  et  al.,  EfiFect  of  nicotine  and  related  substances  upon  amine  levels 
in  die  brain,  Ann  NY  Acad  Set  1967;142:83-100. 

Westfall  TC,  Effect  of  nicotine  and  odier  drags  on  die  release  of  3H-n(xepinq)lirine  and  3H-dopamine 
from  rat  brain  slices.  Neuropharmacology  1974;13(8):693-700. 

'^'  Anderss(Hi  K,  Fuxe  K,  &ierotfa  P,  et  al..  Involvement  of  Dl  dopamine  rec^tors  in  the  nicotine- 
induced  neuro-endocrine  effects  and  dq>letion  of  diencephalic  catecholamine  stores  in  die  male  rat, 
Neuroendocnnology  1988;48(2):  188-200. 

Andersscm  K,  Fuxe  K,  Enerotb  P,  et  al..  Effects  of  wiUidrawal  from  dmwic  exposure  to  dgaiette  smdce 
(Ml  hypothalamic  and  preoptic  catediolamine,  nerve  terminal  systems  and  (» the  secreticm  of  pituitary 
homKHies  in  die  male,  Naunyn  Schmiedebergs  Arch  Pharmacol  1989;339(4):387-396. 

AiKlerss<m  K,  Enerotb  P,  Agnati  LF,  Nicotine-induced  increases  of  noradrenaline  turnover  in  discrete 
noradrenaline  nerve  terminal  systems  of  the  hypothalamus  and  the  median  eminence  of  the  rat  and  didr 
relationship  to  changes  in  die  secreticm  of  adem^ypophyseal  hormones.  Acta  Physiol  Scand 
1981;113:227-231. 

Anderss(Hi  K,  Fuxe  K,  Enerodi  P.  et  al.,  Mecamylamine  induced  blockade  of  nicotine  induced  inhibition 
of  g(Miadotrophin  and  TSH  secreticm  and  of  nicotine  induced  increases  of  catecholamine  turnover  in  the 
rat  hypodialamus.  Acta  Physiol  Scand  Suppl  1980;479:27-29. 

Andersson  K,  Fuxe  K,  Etierotb  P,  et  al..  Effects  of  acute  intermittoit  exposure  to  cigarette  smcke  oa 
catecholamine  levels  and  turnover  in  various  types  of  hypothalamic  DA  and  NA  nerve  tominal  systems  as 
well  as  on  die  secieti(Hi  of  adendiypophyseal  iKmncHies  and  cortioostetoiie,  Acta  Physiol  Scand 
1985;124(2):277-285. 

Andnsscm  K,  Fuxe  K,  &ieroth  P,  et  al..  Involvement  of  choUnngic  nicotine-like  receptors  as  modulatms 
of  amine  uimover  in  various  types  (tf  hypothalamic  dopamine  and  n(xadreoaline  nerve  terminal  systems 
and  of  prolactin,  LH,  FSH  and  TSH  secretion  in  the  castrated  male  rat,  Acta  Physiol  Scand 
I982;116(l):41-50. 

Andersson  K,  Fuxe  K,  Enerotb  P,  et  al..  Effects  of  acute  central  and  peripheral  administration  of  nicotine 
on  hypothalamic  catecholamine  nerve  tnminal  systems  and  on  die  secretion  of  ad^K^ypoi^yseal 
hormones  in  die  male  rat,  Med  Biol  1982;60(2):98- 111. 
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Nine  CTR  studies  show  that  nicotine  induces  both  arousal  and  calming  effects;'* 


iCTR 


Fuxe  K,  Addersson  K,  Enerotli  P,  et  al..  Neuroendocrine  actions  (rf  nicotine  and  of  exposure  to  cigarette 
smoke:  medical  implications,  Psychoneuroendocrinology  1989;  14(1 -2):  19-41. 

Fuxe  K,  Arbersson  K,  Enerotb  P,  et  al..  Neurochemical  mecbanisms  underiying  the  neuroendocrine 
actions  of  nicoune:  focus  on  the  plasticity  of  central  cholinergic  nicotinic  rcccptois.  Prog  Brain  Res 
1989;79:  19(7-207. 

Fuxe  K,  Anbersson  K,  Enerodi  P,et  al..  Effects  of  Nk»tme  Mid  eiqxKure  to  cigarette  smoke  cm  discrete 
dopamine  and  nOTadrenaline  nerve  tenninal  systems  of  the  telencephaton  and  dicncephalon  of  the  rat- 
Relationship  to  reward  mechanisms  and  neuroendocrine  functions  and  distribution  of  nicotinic  binding 
sites  in  brain,  in  Tobacco  Smoking  and  Nicotine:  A  Neurobiological  Approach,  eds.  Martin  WR,  Van  Loo 
G,  IwamotoET,  Davis  L,  1987:225-262. 

'  Marty  MA,  Erwin  VG,  Cornell  K,  et  al..  Effects  of  nicotine  on  beta-cndOTphin,  alpha  MS H,  and  ACTH 
secretion  by  isolated  perfused  mouse  brains  and  pioiitary  glands,  in  vitro,  Pharmacol  Biochem  Behav 
1985;22(2):|  17-325. 

Rubin  RP,  Warner  W.  Nicotine- induced  stimulation  of  steroidogenesis  in  adreaococtical  cells  of  the  cat 
Br  J  Pharmacol  1975;530):351-36Z 

Siegel  RA,  Andersstm  K,  Fuxe  K,  et  al..  Rapid  and  discrete  changes  in  hypodialamic  catecholamine  nerve 
terminal  systems  induced  by  audiogenic  sness,  and  their  modulation  by  nicotine-relati(»ship  to 
neuroendoaine  functiOT,  fiii- y  P/wirmaco/ 1983  ;91:49-56. 

Westfall  TC,  Brasted  M,  Effect  of  4,4*-biphenylenebis-((2-oxoediytene)-bis-(2,2-  diedwxyediyl)) 
dimediylammonium  dibromide  (DMAE)  on  accumulaticm  and  nicotine-induced  release  of  norepinmloine 
in  the  heart,  J  Pharmacol  Exp  Ther  1973;184:198-204. 

Westfall  TC,  Brasted  M,  Specificity  of  blockade  of  dw  nicotine-induced  release  of  3H-norcpinephrine 
from  adreneisic  neurons  of  die  guinea-pig  hean  by  various  pharmacological  agents,  J  Pharmacol  Em 
77i*r  1974;  ip9(3):659-664.  ^^ 

Domino  BF,  Electtoencephalographic  and  behaviwal  arousal  effects  of  smaU  doses  of  nicotine:  a 
neoropsychopharmacological  study.  TTie  effects  of  nicotine  and  smoking  on  die  central  nervous  svstem. 
Ann  A^yAcorfSa  1967;142:216-244.  y   "«. 

Heimstra  NW,  Fallescn  JJ.  Kinsley  SA,  et  al..  The  effects  of  deprivation  of  dgaietlB  smoking  on 
psychomotor  perfwrnance,  Ergonomics  1980;23(1 1  y.  1047-1055. 

Maries  MJ,  Burch  JB,  Collins  AC,  Genetics  of  nicotine  response  in  four  inbred  strains  of  mice,  / 
Pharmacol  &cp  Ther  1983  ;226(1):  29 1-302. 

Nelsen  JM,  OoMstein  L,  Improvement  of  performance  on  an  attention  task  widi  chronic  nicotine 
treatment  in  rats,  Psychopharmacologia  1972;26(4):347-360. 

^^  SN.  Effects  of  nicotine  on  several  schedules  of  behavior  in  rats.  Arch  Int  Pharmacodyn  Ther 

SchacppiU,  Nicotine  tteannent  of  selected  areas  of  the  cat  braia-  effects  upon  EEG  and  autonomic 
syston,  /«/  J  t^europharmacol  1 968;7(3):207-220.  '^ 
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•  Nine  CTR  ftudies  use  ari  EEG  to  examine  the  effects  of  nicotine  on  brain  waves;"^ 

•  Nine  CTR  studies  investigate  the  physiological  effects  of  nicotine  on  the  brain  and 
their  time  course;^* 


Stadnidd  SW,  Schaeppi  UH,  Nicotinic  changes  in  EEG  and  behavior  after  intravenous  infusion  in  awake 
unrestrained  cats,  Arch  Int  Pharmacodyn  Ther  1 972;  1 97(  1): 72-85. 

Stadnidd  SW,  Schaeppi  U,  Nicotine  infusion  into  die  founb  ventricle  of  unrestrained  cats:  changes  in 
EEG  and  behavior.  Arch  Int  Pharmacodyn  Ther  1970;  183(2): 277-288. 

Yamamoto  KI,  Domino  EF,  Nicotine-induced  EEG  and  behavioral  arousal  Ira  J  Neuropharmacol 
1965;4(6):359-373. 

^"  Domino  EF,  Electroencephalographic  and  behavi(xal  arousal  effects  of  small  doses  of  nicotine:  a 
neuropsychopharmacological  study.  The  effects  of  nicotine  and  smoking  on  the  ceatral  nervous  system, 
Ann  NY  Acad  Sci  l%7;142:216-244. 

Erwin  VG,  Cornell  K,  Towell  JF,  Nicotine  alters  catecholamines  and  dectroccHtical  activity  in  perfused 
mouse  brain,  Pharmacol  Biochem  Behav  1986;24(1):99-105. 

Kawamura  H  Somino  EF,  Differential  actions  of  m  and  n  cholinergic  agonists  on  the  teunstem  activating 
system,  Int  J  Neuropharmacol  1969;8(2):  105-1 15. 

Marty  MA,  Erwin  VG,  Cornell  K,  et  al..  Effects  of  nicotine  on  beta-endorphin,  alpha  MSH,  and  ACTH 
secretion  by  isolated  perfused  mouse  brains  and  pituitary  glands,  in  vitro,  Pharmacol  Biochem  Behav 
1985;22(2):3  17-325. 

Nelsen  JM,  Pelley  K,  Goldstein  L,  Chronic  nicotine  treatment  in  rats  2.  Electroencephalographic 
an]|>litude  and  variability  changes  occurring  within  and  between  structures.  Res  Commun  Chem  Pathol 
Pharmacol  1973;5(3):694-704. 

Schaei^i  U,  Nicotine  treatment  of  selected  areas  of  the  cat  brain:  ^ects  upon  EEG  and  autonomic 
system,  Int  J  Neuropharmacol  1968;7(3):207-220. 

Stadnidd  S  W,  Schaqjpi  UH,  Nicotinic  changes  in  EEG  and  behavior  after  intra vooous  infusion  in  awake 
unrestrained  cats.  Arch  Int  Pharmacodyn  Ther  1972;197(l):72-85. 

Stadnidd  SW,  Schaei^i  U,  Nicotine  inftision  into  the  fourth  ventricle  of  unrestrained  cats:  changes  in 
EEG  and  behavior.  Arch  Int  Pharmacodyn  Ther  1970;183(2):277-288. 

Yamamoto  KI,  Domino  EF,  Nicotine-induced  EEG  and  behavioral  arousal,  Int  J  Neuropharmacol 
1965;4(6):359-373. 


y 


SS8 


Abood  LG,  Grassi  S,  Noggle  HD,  Comparison  of  the  binding  of  opticaUy  pure  (-)-  and  (+)-[3H] 


nicotine  to  rat  brain  membranes,  Neurochem  Res  1985;  10(2):259-267. 

Andersson  K,  Fuxe  K,  Eneroth  P,  et  at..  Effects  of  withdrawal  from  chronic  exposure  to  cigarette  smoke 
on  hypothalamic  and  (xe(^c  catecholamine,  nerve  terminal  systems  and  on  the  secreticm  of  pituitary 
hormcMies  in  die  male,  Naunyn  Schmiedebergs  Arch  Pharmacol  1989339(4):387-396. 
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studies  characterize  the  effect  of  nicotine  on  behavioral  performance  and 
cognitiie  function;^* 
•    Six  CTH  studies  research  the  general  pharmacoldnetics  of  nicotine;  ^^ 


Andersson  K,  Fuxe  K,  Eneroth  P,  et  al..  Effects  of  acute  intermitteDt  exposure  to  cigarette  smcks,  on 
catecholamine  levels  and  turnover  in  various  types  of  hypotiiakmic  DA  and  NA  nerve  terminal  systems  as 
well  as  on  the  secretion  of  adenotayp(^yseal  hormones  and  aMXicostercMie,  Acta  Physiol  Scand 
1985;124(2):277-285. 

Bhagat  B,  Influence  of  chronic  administration  of  nicotine  on  the  turnover  and  metabolism  of 
noradrenaline  in  the  rat  brain,  Psychopharmacologia  1970;18<4):325-332. 


Fuxe  K,  Andersson  K,  Harfstrand  A  ft  ai.  Increases  in  dopamine  utilization  in  certain  limbic  dopamine 
terminal  populations  after  a  short  period  (tf  intermittent  exposure  of  male  rats  to  cigarette  smoke,  J  Neural 
Transm  1986:67(1 -2):  15-29. 

Fuxe  K,  Andersson  K,  Eneroth  P,  et  al..  Effects  of  Nicotine  and  exposure  to  cigarette  smc^  on  discrete 
dopamine  and  noradrenaline  nerve  terminal  systems  of  the  telencephalon  and  diencephalon  of  the  raf 
Relationship  to  reward  mechanisms  and  neuroendocrine  functions  and  distribution  of  nicotinic  binding 
sites  in  brain,  in  Tobacco  Smoking  and  Nicotine:  A  Neurobiological  Approach,  eds.  Martin  WR,  Van 
Loo  GR,  Iwamoto  ET,  et  al.,  1987:225-262. 

Tung  CS,  Ugido  L,  Grenhoff  J,  et  al.,  Perq>heral  induction  burst  firing  in  locus  coenileus  neurons  by 
nicotine  mediated  via  excitatcvy  amino  acids.  Synapse  1989;4(4):3 13-3 18. 

Wong  LA  Gallagher  JP,  Pharmacology  of  nicotinic  receptw-mediated  inbilntiixi  in  rat  dtnsolateral  septal 
neurones,  J  Physiol  (Land)  1991;436:325-346. 

Yamamoto  KL  Domino  EF,  Nicotine- induced  J^G  and  behavioral  arousal,  Int  J  Neuropharmacol 
1965;4(6):359-373. 

,»         I  ■ 

Bhagat  B,  Wbeder  N,  Effect  of  nicotine  on  the  swimming  endurance  of  rats.  Neuropharmacology 
1973;12(12):1161-1165. 

Heimstra  NW,  Fallesen  JJ,  Kinsley  S A  et  al..  The  effects  of  dqirivati(m  (rf  dgareae  smoking  (m 
psychomotOT  performance.  Ergonomics  1980;23(11):1047- 1055. 

Marks  MJ,  Bfrcfa  JB,  Collins  AC,  Genetics  of  nicotine  response  in  four  inbred  strains  of  mice,  7 
Pharmacol  Exp  Ther  1983  ;226(l):291-302. 

Nelseh  JM,  Pelley  K,  Goldstein  L,  Chronic  nicotine  treatmoit  in  rats  2.  Electroencephalograi^iic 
amplitude  and  variability  changes  occurring  within  and  between  structures.  Res  Commun  Chem  Pathol 
Pharmacol  l«|73;5(3):694-704. 

I 
I 

Nelsen  JM,  Pelley  K,  Goldstein  L,  Protection  by  nicotine  from  behavioral  disruption  caused  by  reticular 
famation  stimulation  in  the  rat, /'/wrmaco/ fltoc/i^m  B«/iav  19753(5):749-754. 

Nelsen  JM,  Goklstein  L,  Improvement  of  perfc»inance  on  an  attention  task  widi  chronic  nicotine 
treaunent  in  tats,  Psychopharmacologia  1972;26(4):347-360. 
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Five  CTR  studies  describe  the  development  of  sophisticated  techniques  for 
determining  the  presence  of  nicotine  in  body  fluids;  **' 


Four  CTR  studies  evaluate  plasma  profiles  of  nicotine; 


S62 


**"  Becker  RF,  King  JE,  Studies  on  nicotine  absorption  during  pregnancy.  11.  The  effects  of  acute  heavy 
doses  on  nx>tber  and  neonates.  Am  J  Obstet  Gynecol  1966;95(4):515-522. 

Haines  CF  Jr,  Mahajan  DK,  Miljkovc  D,  et  al.,  Radioinununoassay  of  plasma  nicotine  in  habituated  and 
naive  smokers,  Clin  Pharmacol  Ther  1974;16(6):1083-1089. 

Hibberd  AR,  Gorrod  JW,  Enzymology  of  the  metabolic  pathway  from  nicotine  to  cotinine,  in  vitro,  Eur  J 
Drug  Metab  Pharmacokinet  19S3;S:151-162. 

Kershbaum  A,  Bellet  S,  Cigarette,  cigar,  and  pipe  smoking.  Some  differences  in  biochemical  effects. 
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McNiven  NL,  Raisinghani  KH,  Patashnik  S,  et  al.,  DeterminaticMi  of  nicotine  in  smdcers'  urine  by  gas 
chromatography.  Nature  1965;208:788-789. 

Monji  N,  Castro  A,  Plasma  nicotine  pharmao^dnetics  in  dogs  after  intravenous  administration: 
detennination  by  radioimmimoassay.  Res  Commun  Chem  Pathol  Pharmacol  1979;23(2):267-277. 
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•  Four  CTR  studies  research  the  factors  affecting  the  onset  and  duration  of  nicotine' s 

I  .  ■ 

effects  (in  the  body;^^ 

•  Three  CTR  studies  investigate  the  metabolic  fate  of  nicotine;'^ 

•  Two  CIJR  studies  specifically  investigate  the  enzymatic  systems  involved  in  nicotine 
metabolism;'*' 

Jo 

•  Two  CTR  studies  show  that  smokers  metabolize  nicotine  faster  than  nonsmokers;'** 

•  Two  CVR  studies  examine  the  factors  affecting  the  absorption  of  nicotine  into  the 
bloodstream;'*^ 


DomiDo  EP,  Electroencqdialogniphic  and  bdiavi(Hal  arousal  effects  of  small  doses  of  nicotine:  A 
neuropsycbophannacological  study.  The  effects  of  nicotine  and  smoking  <m  the  central  nervous  system, 
AnnNYAcadSci\961;l42:2l6-2M. 

Hoff  EC  Hocfanan  CH,  Neurophysiological  aspects  of  the  actirai  of  nicotine.  Tbe  effects  of  nicotine  and 
smoking  (m  die  cemral  nervous  system,  Ann  N  YAcadSci  1967;142:121-125. 

Lapin  EP,  Maker  HS,  Sershen  H,  et  al.,  D<^Mmine-like  acti(m  of  nicotine:  lade  (rf  tolerance  and  revene 
tolerance.  Brain  Res  1987;407(2):351-363. 

Stitzer  M,  Mofris(n  J,  Domino  EF,  Effects  of  nicotine  on  fixed-interval  behaviw  and  dieir  modificati(» 
by  cholinergic  antagonists,  J  Pharmacol  Exp  Ther  1970;17U2>.lfl5-177. 

^  Abood  LCGrassi  S,  Junig  J.  et  al..  Specific  binding  and  metabolism  (rf  (-)-  and  (+)-[3H]  nicotine  in 
isolated  rat  hepatocytes  and  hepatocyte  memteanes.  Arch  Int  Pharmacodyn  Ther  1985;273(l):62-73. 

Hibberd  AR,  Cjomod  JW,  Nicotine  delta  1  '(5)*  immiiim  jon:  a  leactive  intermediate  in  nicotine 
metabolism,  i4<fv  £J97  Aftf</ Ao/ 1981:1121-1131. 
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J  Drug  Metab  Pharmacokinet  19S3;S:151-16Z 
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Hatchell  PC  Collins  AC  Tlje  influence  of  genotype  and  sex  on  behavioral  sensitivity  to  nicotine  in 
mice,  Psychopharmacology(Berl)  1980;71(l):45-49. 

Jusko  WJ,  Role  of  tobacco  smoking  in  phannacokinetics,  J  Pharmacokinet  Biopharm  1978;6(l):7-39. 
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Two  CTR  studies  examine  the  distribution  of  nicx)tine  to  the  brain; 


568 


•  Two  CTR  studies  research  the  relationship  of  nicotine' s  physiological  effects  on  the 
body  to  nicotine  blood  levels;^*' and 

•  One  CTR  study  shows  that  there  may  be  gender  differences  in  the  metabolism  of 
nicotine.'^" 

The  results  of  the  CTR-fiinded  research  show  that  nicotine  has  significant 
pharmacological  effects  on  the  body.  In  fact,  numerous  CTR  studies  demonstrate  that 
nicotine  produces  pharmacological  effects  similar  to  those  of  other  addictive  substances. 
For  example: 

•  Thirteen  CTR  studies  demonstrate  that  nicotine,  like  other  addictive  drugs,  acts  on 
dopaminergic  receptors  in  the  brain  to  release  dopamine,  a  chemical  in  the  brain's 
reward  system  that  reinforces  the  intake  of  certain  substances;'^* 


567 


Haines  CF  Jr,  Mahajan  DK,  Miljkovc  D,  et  al..  Radioimmunoassay  of  plasma  nicotine  in  habituated 
and  naive  smokers,  Clin  Pharmacol  Ther  1974;16(6):1083-1089. 

Koshbaum  A,  Bellet  S,  Cigarette,  cigar,  and  pipe  smddng.  Some  differences  in  biochemical  effects, 
Geno/nci  1968;23(3):  126-134. 


MS 


Hatcfaell  PC,  Collins  AC  The  influence  of  genotype  and  sex  oa  behavioral  sensitivity  to  nicotine  in 


mice,  Psychopharmacology  (Berl)  1 980;7 1  ( 1  ):45-49. 

Vincek  WC  Martin  BR,  Aceto  MD,  et  at..  Synthesis  of  4,4-ditritio-(-i-)-nicodne:  comparative  binding  and 
distributicni  studies  with  natural  enantiomer,  7  P/to/Tn  Sci  198 1;70(  11):  1292- 1293. 
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mice,  Psychopharmacology  (Berl)  1980;71(l):45-49. 

Westfall  TC  Anderson  GP,  Influence  of  nicotine  cm  catecholamine  metabolism  in  die  rat,  Ardi  Int 
Pharmacodyn  Ther  1967;169(2):421-428. 

'™  Jusko  WJ,  Role  of  tobacco  smoking  in  pharmacokinetics,  /  Pharmacokinet  Biopharm  1978;6(l):7-39. 

"^  Abood  LG,  Lu  X,  Banojee  S,  Receptcn^  binding  characteristics  of  a  3H-labeled  azetidine  anatogue  d 
nicotine,  Biochem  Pharmacol  1987;36(14):2337-2341. 
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•    Twelvd  CTR  studies  demonstrate  that  tolerance  to  nicotine  occurs; 


57? 


Andersscm  K^  Fuxe  K,  Eneroth  P,  et  al.,  Mecamylamine  induced  blockade  of  nicotine  induced  inhibition 
of  gonadotrophin  and  TSH  secretion  and  of  nicotine  induced  increases  of  catecholamine  turnover  in  the 
rat  hypothalamus.  Acta  Physiol  Scand  Suppl  1980;479:27-29. 

Andersson  K,  Fuxe  K,  &ieroth  P,  et  al..  Effects  of  acute  intermittent  exposure  to  cigarette  smoke  on 
catecholamine  levels  and  turnover  in  various  types  (tf  hypothalamic  DA  and  NA  nerve  terminal  systens  as 
well  as  on  the  secretion  of  adenobypophyseal  hormones  and  coiticosterone,  Acta  Physiol  Scand 
1985;i24<2):277-285. 

Andeissoa  KJ  Puxe  K,  Eneroth  P,  et  al..  Involvement  of  cholinergic  nicotine- tike  receptors  as  modulatcxs 
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1982;116(l):41-5a 

Andersson  K,  Fuxe  K,  Eneroth  P,  et  al..  Interactions  of  nicodne  and  pentobarbitone  in  the  regulation  of 
telencq)balic  and  hypothalamic  catecholamine  levels  and  tumovo^  and  of  adoiohypophyseal  bormcme 
secreti(Hi  in  t>e  normal  male  rat,  Naunyn  Schmiedebergs  Arch  Pharmacol  1982;321(4):287-292. 

Andersson  K,  Fuxe  K,  Eneroth  P,  et  al..  Effects  of  acute  central  and  peripheral  administration  of  nicotine 
on  hypothalamic  catecholamine  nerve  terminal  systems  and  on  the  secretion  of  adenohypophyseal 
honncHies  in  0)e  male  rat,  Med  Biol  1982;60(2):98-111. 

j 
Erwin  VG,  Cornell  K,  Towell  JF,  Nicotine  alters  catecholamines  and  electrocortical  activity  in  pefiised 


mouse  brain. 


Pharmacol  Biochem  Behav  1986;24(1):99-105. 


Fuxe  K,  Andersscn  K,  Harfstrand  A,  et  al..  Increases  in  dopamine  utilization  in  certain  limbic  dopamine 
terminal  populations  after  a  short  period  of  intermittent  exposure  of  male  rats  to  cigarette  smoke,  J  Neural 
Transm  1986^67(1 -2):  15-29. 

Grcnhoff  J,  Svoisson  TH,  Selective  stimulation  of  limbic  dcq>amine  activity  by  nicotine.  Acta  Physiol 
Sc<wuf  1988;  133(4):595-596. 

Harsing  LG,  Sershen  H,  Vizi  SE,  et  al.,  N-type  calcium  channels  are  involved  in  the  dc^Munine  releasing 
cffeaof  nicotine,  A/«uroc/i<m  ^«  1992;  17(7):  729-734. 

Lapin  EP,  Maker  HS,  Sershen  H,  et  al.,  Acticn  of  nicotine  on  accund)ens  dopamine  and  attenuation  with 
repeated  administration,  Eur  J  Pharmacol  1989;160(l):53-59. 

Lapin  EP,  Malcer  HS,  Sershen  H,  et  al.,  Dopamine-like  action  of  nicotine:  lack  of  toloance  and  reverse 
tolerance.  Brain  Res  1987;407(2):351-363. 

I 

Westfall  TC  Effect  of  nicotine  and  other  drugs  on  the  release  of  3H-norepinei^mne  and  3H-dopamine 
from  rat  teain  slices.  Neuropharmacology  1 974;  1 3(8):693-700. 

AboodLG,Lowy  K,  Booth  H,  Acute  and  chronic  effects  of  nicotine  in  rats  and  evidence  for  a  non- 
cholinergic  sile  of  actiwi,  NIDA  Res  Monogr  1979: 136- 149. 

Abood  LG,  Grassi  S,  Costanzo  M,  et  al.,  Bdiavioral  and  biochemical  studies  in  rats  after  cfarcmic 
exposure  to  nipotine,  N/Di4 /?«  A/onogr  1984.54:348-355. 
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•    Three  CTR  studies  research  the  neurochemical  mechanisms  of  nicotine  withdrawal;"' 


Andeisson  K,  Fuxe  K,  Eneioth  P,  et  at..  Effects  of  witbdrawal  from  dnonic  exposure  to  cigarette  smoke 
00  hypothalamic  and  pre<^c  catecholamine,  nerve  terminal  systems  .  and  on  the  secretion  of  pituitary 
honnones  in  the  male,  Naunyn  Schmiedebergs  Arch  Pharmacol  1989339(4):387-396. 

Cionan  T,  Qxiiad  J,  Brys(Hi  R,  Effects  of  chicmically  administered  nicotine  and  saline  on  nK>tor  activity 
in  rats,  Pharmacol  Biochem  Behav  1985;22(5):897-899. 

Domino  EF,  Lutz  MP,  Tolenmce  to  the  effects  of  daily  nicotine  on  rat  bar  pressing  bdiaviw  for  water 
reinforcement,  Pharmacol  Biochem  Behav  1973;  l(4):445-448. 

Fuxe  K,  Anderss(»i  K,  Eneroth  P,  et  al..  Effects  of  Nicotine  and  exposure  to  cigarette  smakc  on  discrete 
dopamine  and  noradrenaline  nerve  terminal  systems  of  the  telencq>hak)n  and  dienc^rfialon  of  the  rat: 
Relationship  to  reward  mechanisms  and  neuroendocrine  functions  and  distributicn  of  nicotinic  binding 
sites  in  brain,  in  Tobacco  Smoking  and  Nicotine:  A  Neurobiological  Approach,  eds.  Martin  WR,  Van  Loo 
GR,  Iwamoto  ET,  et  al.,  1987;225-262. 

Lapin  EP,  Maker  HS,  Sershen  H,  et  al.,  Dopamine-like  action  of  nicotine:  lack  of  tolerance  and  reverse 
tolerance.  Brain  Res  1987;407(2):351-363. 

Nelseo  JM,  Goldstein  L,  Improvement  of  performance  on  an  attoiticMi  task  with  chronic  nicotine 
treatment  in  rats,  Psychophamtacologia  1972;26(4):347-360. 

Rosecrans  JA,  Noncholinergic  mechanisms  involved  in  dlie  behavioral  and  stimulus  effects  of  nicotine, 
and  relationships  to  the  process  of  nicotine  dqwndencc,  in  Tobacco  Smoking  and  Nicotine:  A 
Neurobiological  Approach,  eds.  Martin  WR,  Van  Loo  GR,  Iwamoto  ET,  et  al.,  1987: 125-139.    . 

Stitzer  M,  Mcxrison  J,  Domino  EF,  Effects  of  nicotine  (mi  fixed-interval  behavior  and  their  modificatiCMi 
by  cholinergic  antagonists,  /  Pharmacol  Exp  Ther  1970;  171  (2):  166- 177. 

Wenzel  DG,  Azmeh  N,  Clark  U,  Studies  on  the  acute  and  chrcHiic  dq>ressor  actions  of  nicotine  in  die  rat. 
Arch  Int  Pharmacodyn  Ther  1971;193(l):23-36. 

Westfall  TC,  Brase  DA,  Studies  aa  die  mechanism  of  tolerance  to  nicotine-induced  elevations  of  urinary 
catecholamines,  BiocA«mP/uw7naco/1971;20(7):  1627- 1635.  , 

'^^  Andersson  K,  Effects  of  widtdrawal  from  chronic  exposure  to  cigarette  smc^  oa  hypothalamic  and 
fneoptic  catechalamine  nerve  terminal  systems  and  the  secreticm  of  pituitary  hmuKxies  in  the  male, 
Naunyn  Schmiedebergs  Arch  Pharmacol  l989;339(4):387-396. 

Fuxe  K,  Effects  of  Nicotine  and  exposure  to  cigarette  snx^  on  discrete  dopamine  and  n(xadrenaline 
nerve  terminal  systems  of  the  telencephalon  and  diencephalon  of  the  rat  relationship  to  reward 
mechanisms  and  neuroendocrine  fiinctions  and  distribution  of  nicotinic  binding  sites  in  brain,  in  Tobacco 
Smoking  and  Nicotine:  A  Neurobiological  Approach,  eds.  Martin  WR,  Van  Loo  GR,  Iwamoto  ET,  et  al., 
1987:225-262. 

Rosecrans  J  A  Ncmcholinergic  mechanisms  involved  in  the  behavioral  and  stimulus  effects  of  nicotine, 
and  relationships  to  the  process  of  nicodne  dq)endence,  in  Tobacco  Smoking  and  Nicotine:  A 
Neurobiological  Approach,  eds,  Martin  WR,  Van  Loo  GR,  Iwamoto  ET,  et  al.,  1987;125-139. 
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•  Two  CTR  studies  investigate  the  effects  of  nicotine  withdrawal  on  performance;'^* 

•  Two  C  TR  studies  show  that  nicotine  is  psychoactive  and  produces  clearly 
discriminable  stimulus  effects;"' and 

•  Two  CTR  studies  show  that  nicotine  can  enhance  the  rewarding  effects  of  electrical 
brain  stimulation.'^* 

Inc  sed,  seven  CTR  studies  state  expressly  that  nicotine  is  an  addictive  or 
dependencfe-producing  drug.'^  For  instance,  one  CTR-funded  study  stated  that  "smoking 


"*  Heimstra  NW,  Fallesen  JJ,  Kinsley  SA,  et  al..  The  effects  of  dqmvation  of  cigareoe  smoking  on 
psychomotM-perfOTmance,  £rgonowuc5  1980;23(11):1047-1055. 

Heimstra  NW,  Bancroft  NR,  DeKodc  AR,  Effects  of  smoking  \npcm  sustained  performance  in  a  simulated 
driving  task,  in  the  effects  of  nicotine  and  smoking  oa  the  central  nervous  syston,  Ann  NYAcadSci 
l%7;142:29$-307. 

Chance  WT,  Kallman  MD,  Roseoaos  JA,  et  al.,  A  comparis(Mi  of  nicotine  and  structurally  related 
compounds  as  discriminative  stimuh,  Br  J  Pharmacol  1978;63(4):609-616. 

Rosecrans  JA,  Nicotine  as  a  discriminative  stimulus:  a  neurobehavioral  approach  to  studying  central 
cholinergic  niechanisms,  /  Subst  Abuse  1989;1(3):287-3(X). 

OMs  ME,  Domino  EF,  Comparison  of  muscarinic  and  nicotinic  cholinergic  agcmists  on  self- 
stimulation  behavior,  J  Pharmacol  Exp  Ther  1969;166(2):  189-204. 

Pradhan  SN,  Bowling  C  Effects  of  nicotine  on  self-stimulation  in  rats,  J  Pharmacol  Exp  Ther 
1971;176(l):^-243. 

Deneau  GA,  Inoki  R,  Nicotine  self-administration  in  monkeys,  m  The  effects  of  nicotine  and  smoking  on 
the  central  nervous  system,  Ann  NY  Acad  Sci  1967;  142:277-279. 

Other  rcsearcli  joinfly  fimded  by  the  tobacco  industry  examines  nicotme's  ability  to  serve  as  a  positive 
reinfwcer  in  ielf-administrati(Hi  studies  involving  UKHikeys.  See  60  FR  41642. 
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Bosse  R  damery  AJ,  Glynn  RJ,  Age  and  addiction  to  smoking.  Addict  Behav  1980;5(4):341-351. 


Martin  WR,  Van  Loo  GR,  Iwamoto  ET,  et  al..  Tobacco  Smoking  and  Nicotine:  A  Neurobiological 
Approach  (N^  York:  Plenum  Press,  1987). 

Rosecrans  JA»  NwichoUnergic  mechanisms  involved  in  the  behavioral  and  stimulus  effects  of  nicotine, 
and  relationslMps  to  the  process  of  nicotine  dependence,  in  Tobacco  Smoking  and  Nicotine:  A 
Neurobiologiipal  Approach,  eds.  Martin  WR,  Van  Loo  GR,  Iwamoio  ET,  et  al.,  1987: 125-139. 

Rosecrans  JA,  Nicotine  as  a  discriminative  stimulus:  a  neurobehaviOTal  appmadi  to  studying  central 
cholinergic  tapchaiasiDS,  J  Subst  Abuse  1989;l(3):287-300. 
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is  a  form  of  dependence  no  less  binding  than  that  of  other  addictive  drugs'^      Similarly, 

another  CTR-funded  study  observed  that  "compelling  e^ddence  now  exists  that  regular 

smoking  is  a  form  of  drug  addiction  to  nicotine. ^^^^^ 

The  Agency  received  no  comments  disputing  FDA' s  characterization  in  the 
Jurisdictional  Analysis  of  any  of  these  CTR-funded  studies.  Thus,  these  uncontested 
studio  demonstrate  that  the  entire  cigarette  industry  had  detailed  Icnowledge  of  the 
phannacological  effects  of  nicotine  on  the  brain,  including  knowledge  of  research  funded 
by  the  industry  that  found  nicotine  to  be  an  addictive  drug. 

Collectively,  these  CTR  studies  and  the  studies  conduaed  by  individual  cigarette 

manufacturers  show  that  the  cigarette  manufaaurers  have  acted  like  traditional 
pharmaceutical  companies.  Before  "marketing  a  prescription  drug,  a  pharmaceutical 
company  studies  the  pharmacokinetics  of  the  drug  (how  it  is  absorbed  into  the  body, 
metabolized,  and  excreted),  the  phannacodynamics  of  the  drug  (what  specific  effects  the 
drug  has  on  the  body's  chemistry  and  metabolism  as  it  makes  its  way  through  the  body), 
and  the  clinical  effects  of  the  dmg  (whether  the  drug  is  effective  in  producing  the  desired 


S  venss(Hi  TH,  Gicahoff  J,  Engberg  G,  Effea  of  mcotine  <m  dynamic  fimctiCHi  of  brain  catecholamine 
neurons,  in  The  Biology  of  Nicotine  Dependence,  eds.  Bock  G,  Maish  J,  CIBA  Foundation  Symposium 
1990;152:169-180. 

Tung  CS,  Ugedo  L,  Grenhoff  J,  et  al..  Peripheral  induction  burst  firing  in  locus  coenileus  neunms  by 
nicotine  mediated  via  excitatory  amino  acids.  Synapse  1 989;4(4):3 13-318. 

Williams  JS,  Crumpacker  DW,  Krier  MJ,  Stability  of  a  factor-analytic  description  of  smoking  bdiavior. 
Drug  Alcohol  Depend  1980;5(6):467-478. 

"*  Bosse  R  Gamery  AJ,  Glynn  RJ,  Age  and  addiction  to  smoking,  Ad^ct  Behav  1980;5(4):341-351 
(emphasis  added). 

'"  Svensson  TH,  Grenhoff  J,  Engberg  G,  Effect  of  nicotine  on  dynamic  fimcticMi  of  brain  catecholamine 
neurons,  in  The  Biology  of  Nicotine  Dependence,  eds.  Bock  G,  Marsh  J,  CIBA  Foundation  Symposium 
1990;1S2:169-180  (emphasis  added). 
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therapeutiqor  physiological  effects).  The  cigarette  manufacturers  have  conducted  or 

fun^d  the  feame  studies  for  nicotine.  As  a  result,  the  cigarette  manufaaurers' 

understanding  of  the  pharmacological  eflfects  and  uses  of  nicotin^  are  closely  analogous 

to — if  not  more  extensive  and  sophisticated  than — the  understanding  any  phannaceutical 

company  h^  of  traditional  drug  products. 

Three  Decades  of  Statements  and  Research  by  Cigarette 
Manufacturers  Are  Sufficient  to  Establish  Intent 

As  discussed  in  section  HCl.,  above,  the  statements  and  research  of  a  manufecturer 

are  relevant  evidence  of  the  uses  of  a  product  that  are  "intended"  by  the  nanufecturer.  This 

I 
evidence  shows  that  when  the  manufecturers  oflfer  cigarettes  for  sale,  they  "have  in  mind"  that 

J  ■  ■  '  . 

their  products  will  be  purchased  for  specific  pharmacotogical  uses  by  consumers.  Hence,  the 
evidence  is  suflBcient  to  establish  that  the  eflfects  of  cigarettes  on  the  structure  and  fiinction  of 
the  body  are, "intended"  by  the  manufecturers. 


The  cigarette  manufecturers  assert,  however,  that  the  statements  and  research  relied 
upon  by  the  Agency  are  not  reliable  evidence  of  the  cigarette  manufecturers'  intent  in  this  case. 
Among  other  things,  they  argue  that  the  three  decades  of  tobacco  company  statements  and 
research  on  the  addictive  and  other  pharmacotogical  eflfects  of  nicotine  contained  in  the 
administrativp  record  are  irrelevant  to  the  intended  use  of  cigarettes  and  gmnW-Ks  tobacco 

because  the  statements  were  made  and  the  research  was  conducted  over  a  period  of  nany 
years  and  are  not  contemporaneous  with  tte  sale  of  currently  narketed  products.'** 


SIO 


CXher  arguments  of  the  numuf acameis  conceming  the  evideDce  that  may  be  used  to  es  taUisb  intended 
use  are  addressed  in  section  II.E.,  below. 
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FDA  disagrees.  The  extensh^ness  of  the  statenients  and  research  of  the  cigarette 
iranu&auTHS  in  the  administiati\«  re(X)id,  most  of  whk^  have  only  recently 
reflects  a  reciaikabfy  consisted  pattern  of  the  industry's  views,  repeated  finequentty  ov^  time. 
These  documents  and  statemnits  establish  the  knowledge  and  belief  of  tobacco  conpmy 
ofBdals  that  cigarettes  have,  and  are  predominantfy  used  by  consumes  for,  phannacobgical 
efEects.  The  &ct  that  these  statements  span  three  decades  sinpfy  demonstrates  that  the 
con^xmies'  knowledge  and  beliefs  about  the  phannacobgical  effects  and  uses  of  cigarettes  are 
both  bng-standing  and  consistent  As  described  in  section  HA^.,  above,  commradal 
dgaiettes  maiteted  today  contain  a  levd  of  nkx>tine  that  is  sufiOcient  to  produce  addiction  and 
other  phannacobgkxd  effects.  Thus,  statements  made  30  years  ago  about  the  pharmacobgical 
dBfects  of  mcotine  in  cigarettes  are  equally  relevant  to  the  cigartttes  being  mark^ed  today. 
Moreover,  as  discussed  above,  many  of  the  statements  and  research  relied  upon  by  FDA 
are  of  recent  origin. 

Tobacco  industry  comments  also  argue  that  statements  of  individuals  employed,  or 
formerly  employed,  by  the  manufacturers  are  not  relevant  to  establishing  the  intent  of  any 
manufacturer  because  they  are  not  formal  statements  of  company  policy.  According  to 
one  manufacturer*  s  comments,  the  only  statements  that  are  evidence  of  the  manufacturer*  s 
"institutional  intent"  are  those  that  have  been  adopted  by  the  manufacturer  "after  whatever 
formalities  required  by  the  decision-making  procedures  of  the  institution  have  been 
followed."^' 


381 


RJ.  Reynolds  Tobacco  Co.,  Conuncnt  (Jan.  2, 1996X  at  24.  See  AR  (VoL  519  Ref.  103). 
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FDA  disagrees  that  the  statements  of  tbbacco  industry  employees  are  not  evidence 

of  the  intended  use  of  the  product  FDA  is  relying  on  the  statements  as  evidence  that  the 

tobacco  companies  know  that  nicotine  in  tobacco  has  phannacological  effects  and  that 

consumers  use  tobacco  to  obtain  those  effects.  Many  of  the  statements  come  from 

executives  at  the  companies.  As  one  court  observed,  in  a  case  relied  upon  by  a  tobacco 

company  comment  ■■■■-,- 


Wh|n 


a  major  OHnpany  executive  speaks,  "everybody  listens**  in  tlie 
corporate  hierarchy,  and  when  an  executive's  comments  prove  to 
be  disadvantageous  to  a  company' s  subsequent  litigation  posture,  it 
cannot  compartmentalize  this  executive  as  if  he  had  nothing  more 
to  do  with  company  policy  than  the  janitor  or  watchmaiL 

Ewld  V.  W6lf,  983  F.2d  509, 546  (3d  Cir.  1992)  (internal  citation  omitted). 

Moreover,  many  of  the  statements  relied  upon  by  FDA  come  from  individuals 

whose  function  within  the  company  was  to  research  and  understand  the  motives  for 

smoking  and  who  regularly  communicated  those  views  to  company  management  A 

corporationiordinarily  relies  on  its  research  department  to  answer  scientific  questions,  such 

as  the  pharmacologic  effects  of  its  product  on  users  and  the  purposes  for  which  consumers 

use  the  product.  The  statements  quoted  by  FDA  show  a  highly  consistent  pattern  of  views 

within  aiKl  among  the  research  departments  of  the  cigarette  companies,  demonstrating  that 

the  statements  are  not  the  idiosyncratic  opinions  of  a  few  individuals  within  one  company, 

but  widely  shared  views. 

L        '  .  ■  •   ■ 

Indeed,  the  record  shows  that  the  cigarette  manu&cturers  did  in  fact  rely  upon  and 
regulariy  consult  with  their  research  scientists.  In  the  case  of  Hiilip  Morris,  for  instance, 
the  C!EO  of  Philip  Morris,  the  president  of  Philip  Morris  USA,  and  vice  presidents  and 
directors  fix  im  functions  such  as  marketing  met  on  a  monthly  basis  with  senicMr  officials  and 
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scientists  from  the  company' s  research  and  (levelo[»nent  department  to  discuss  Philip 

Morris'  basic  and  applied  research  and  other  topics."^  These  regular  meetings,  the 

occurrence  of  which  Philip  Morris  does  not  dispute,  show  that  the  knowledge  and  views 

of  the  Philip  Morris  scientists  were  rcgulariy  sought  by  and  communicated  to  the  officers 

at  the  head  of  the  company. 

For  these  reasons,  the  statements  and  research  of  the  cigarette  manufacturers  are 

sufficient  evidence  to  establish  that  the  manufacturers  intend  to  affect  the  struaure  and 

function  of  the  body.  As  FDA's  regulations  recognize,  "objective  intent"  can  be 

established  by  evidence  that  "a  manufacturer  knows,  or  has  knowledge  of,  facts  that 

would  give  him  notice,"  that  a  produa  will  be  used  for  pharmacological  purposes. 

21  CFR  201.128,  801.4."^" 

3.        The  Cigarette  Manufacturers  Have  Conducted  Extensive  Product 
Research  and  Development  To  Optimize  the  Delivery  of  Nicotine 

The  tobacco  industry  documents  in  the  administrative  record  show  not  only  that 

the  cigarette  manufacturers  "have  in  mind"  that  cigarettes  will  be  used  for  specific 

pharmacological  purposes,  but  also  that  they  have  "designed"  cigarettes  to  ensure  that 

smokers  receive  a  phannacologically  active  dose  of  nicotine.  The  evidence  in  the  record 

contains  two  categories  of  evidence  of  the  manufacturers'  design:  (1)  the  evidence  of  the 


382 


Declaratian  of  Uydess  IL  (Feb.  29, 1996),  at  22-23.  See  AR  (VoL  638  Ref.  1). 


'*'  The  Freedom  of  Infonnatioa  Act  (FOIA)  and  Tide  Vn  cases  cited  by  the  comments  do  not  purport  to 
set  fcMtfa  a  standard  for  assessing  objective  intent  under  public  health  statutes  like  the  Federal  Food,  Drug, 
and  Cosmetic  Act,  and  the  two  statutes  serve  differoit  purposes  than  the  Act  They  are,  therefore,  not 
controlling  here.  The  FDA  regulati(»  cited  by  the  comments  is  similarly  inapplicable  to  the  question  of 
what  evidence  is  relevant  to  establishing  intended  use.  FDA  is  not  contending  thai  the  statements  of  a 
single  tobacco  company  employee  can  bind  the  conquny  in  such  a  way  that  the  totality  of  the  remaining 
evidence  of  intent  can  be  overridden.  Here,  however,  diere  is  a  consistent  pattern  of  internal  statements 
that,  taken  as  a  whole,  are  highly  relevant  to  intoiL 
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manufaauitrs'  extensive  produa  research  and  development  to  identify  the  doses  of 
nicotine  nedded  to  produce  pharmacological  effects  and  to  optimize  the  delivery  of 
nicotine  to  amokeis,  which  is  discussed  below;  and  (2)  the  evidence  of  the  manufacturers* 
control  and  manipulation  of  nicotine  in  marketed  cigarettes,  which  is  discussed  in  section 
n.C.4.,  belojw. 

The  product  research  and  development  efforts  described  in  the  administrative 
record  indicate  that  for  three  decades  the  cigarette  manufacturers  have  strivedjo  develop 
ways  to  maiiitain  pharmacologically  active  doses  of  nicotine  despite  consumer  demands 
for  "healthier,"  lower-yield  products.  A  primary  focus  of  the  cigarette  manufeaurers' 
efforts  has  been  to  deliver  sufficient  nicotine  to  provide  the  desired  ptikrmacological 

of  nicotine  whil 


effects 


while  at  the  same  responding  to  consumer  health  concerns  by  reducing 


tar  deliveriei.  Industry  documents  disclose  research  to  determine  the  dose  of  nicotine  that 
must  be  delivered  to  ensure  "pharmacological  satisfaction,"^**  as  well  as  estimates  by 
company  sci  sntists  of  the  range  of  acceptable  nicotine  doses  to  produce  pharmacological 
effects.  Thele  documents  show  that  the  manufacturers  are  aware  that  consumers  will  not 
accept  cigarettes  that  do  not  deliver  a  phannacologically  active  dose  of  nicotine. 

The  ttianufacturers'  product  research  and  development  effoits  have  involved  a 
wide  variety  of  approaches  to  ensure  delivery  of  an  adequate  dose  of  nicotine,  including 
changes  in  tqbacco  blends;  chemical  manipulation  to  liberate  "free"  nicotine;  filter  and 
ventilation  designs  that  selectively  remove  more  tar  than  nicotine;  the  development  of 
high-technol6gy  nicotine  delivery  devices  that  provide  smokers  nicotine  but  virtually  no 


584 


BATCO  Group  R&D  Research  Programme,  1984:  Proposed  revisioiis  for  1985-87,  Research 
Conference,  Southampton,  England  (Sep.  1 984),  at  2.  See  AR  (Vol  26  Ref.  369- 1 ). 
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tar,  genetic  engineering  of  tobacco  plants  to  enhance  nicotine  content;  the  search  for 

nicotine  "anafogues"  that  retain  nicotine's  reinforcing  abilities;  and  research  into 

compounds  that  act  syneigistically  to  strengthen  nicotine's  phannacological  effects.  As 
discussed  in  section  ILC.4.,  below,  many  (but  not  all)  of  these  methods  are  used  in 
cigarettes  cunently  marketed  to  the  public.'" 

a.        PhOip  Morris*  Product  Research  and  Development  EfTorts 
Evidence  on  the  research  and  development  efforts  of  Philip  Monis  demonstrates 
that  the  company  believes  that  cigarettes  must  deliver  sufficient  nicotine  to  produce 
pharmacological  effects  in  smokers  and  that  the  company  conducted  extensive  research  to 
optimize  nicotine  delivery  from  its  cigarettes. 

In  a  1972  document,  Philip  Morris  senior  scientist  William  Dunn  discussed  the 
basis  for  the  company's  concerns  about  lowering  nicotine  levels  below  a  certain  minimum 
Dunn  related  consumers'  lack  of  interest  in  cigarettes  providing  less  than  1  mg  of  nicotine 
to  the  fact  that  1  mg  of  nicotine  "readily"  produces  the  desired  "physiological  response*^ 

Despite  many  low  nicotine  brand  entries  into  the  maiketplace,  none  of 
them  have  captured  a  substantial  segment  of  the  market  In  fact,  critics  of 
the  industry  would  do  well  to  reflect  upon  the  indifference  of  the  consumer 
to  the  industry's  efforts  to  sell  low-delivery  brands.  94%  of  the  cigarettes 
sold  in  the  U.S.  deliver  more  than  1  mg  of  nicotine.  98.5%  deliver  more 
than  0.9  mg.      The  physiological  response  to  nicotine  can  readily  be 
elicited  by  cigarettes  delivering  in  the  range  ofl  mg  of  nicotine. 


»»♦. 


sss 


The  evidence  discussed  in  section  ILC.3.  is  also  relevant  to,  and  provides  further  support  for,  the 
Agency's  finding  that  the  cigarette  manufacturers  "have  in  mind"  that  dieir  juxxlucts  will  be  used  to 
idiarmacological  purposes. 
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Dunn  WL,  Motives  and  Incentives  in  Cigarette  Smoking  (1972)  (summary  of  CTR-sponsored 
conference  in  Sl  Martin),  at  4.  See  AR  (VoL  12  Ref.  133). 


587 


Id.  (emphasis  added). 
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A  1978  Philip  Morris  dccument  shows  a  similar  focus  on  identifying  the  minimum  amount 


>hili; 


of  nicotine 
of  nicotine 


necessary  to  produce  pharmacological  effects,  referred  to  as  the  threshold  level 
in  the  body  that  satisfies  consumers'  "nicotine  need."*"  The  documents 


discussed  plans  to  study  cigarettes  in  which  the  tar  level  was  kept  constant,  but  the 
nicotine  leyel  was  varied.  The  purpose  of  the  study  was  to  detennine  how  smcdcers  reaa 
to  levels  of  nicotine  so  close  to  the  minimum  that  "the  total  nicotine  in  the  [smoker's] 
system  remains  at  or  near  the  nicotine  need  threshold."**' 

This  focus  on  producing  cigarettes  that  provide  pharmacologically  active  doses  of 
nicotine  is  ia  prominent  feature  of  Philip  Morris'  development  of  low-tar  cigarettes. 
William  Farone,  the  former  director  of  applied  research  at  Philip  Mcxris,  described  the 
goals  of  Pnilip  Morris'  product  research  and  development  efforts  in  a  statement  submitted 
to  the  Ageicy.  According  to  Farone,  "a  key  objective  of  the  cigarette  industry  over  the 
last  20-30  vearf'  was  decreasing  tar  while  maintaining  the  delivery  of  nicotine,  and  that 


tobacco  company  researchers  therefore  considered  it  a  "top  priority"  to  "[m]inimiz[e]  the 

exposure  to  the  potential  negative  health  effects  of  the  undesirable  chemical  components 

in  tar  while  mairUaining  an  acceptable  and  pharmacologically  active  nicotine  level.*"^^ 

This  involved  extensive  product  research  and  develojxiient  Farone  stated: 

Extensive,  in  some  instances  ground  breaking,  research  by«the 
tobacco  industry  was  necessary  to  construa  a  cigarette  that 
ensured  an  adequate  delivery  of  nicotine  as  the  cigarette  market 
evoflved  from  the  traditional  full  flavored,  unfiltered  product  of  the 


"•  Dirnn  WU  Plans  and  Objectives-1979  (Dec  6, 1978X  in  141  Cong.  Rec.  H7670  (daUy  ed  Jul  25, 
1995).  See  AR  (VoL  14  Ref.  175a). 


st» 


Id. 
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Farcme  WlA,  The  Manipulation  and  Control  of  Nicotine  and  Tar  in  the  Design  and  Manufacture  of 
Cigarettes:  >  K  Scientific  Perspective  (Mar.  8,  1996),  at  4  (emphasis  added).  See  AR  (VoL  638  Ref.  2). 
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1950's  to  the  filtered,  low  tar  cigarette  demanded  by  many  smokers 
for  the  last  30-40  years.  The  objective  of  industry  scientists  and 
product  developers,  simply  stated,  was  to  provide  the  consumer 
with  the  same  pharmacological  satisfaction  derived  from  nicotine 
in  the  natural  blends  and  flavor  of  the  full  strength  cigarettes  of  the 
1950's  as  the  marketplace  shifted  to  the  naturally  less  flavorful  and 
satisfying  low  tar  and  nicotine  cigarette  demanded  by  the  more 
health  conscious  consumer.^'* 

The  declaration  of  Ian  Uydess,  an  associate  senior  scientist  at  Philip  Morris  from 

1977  to  1989,  confirms  the  company's  extensive  interest  in  nicotine  delivery.  According 

to  Uydess,  "Philip  Morris  wanted  to  know  everything  there  was  to  know  about 

rucotine."^^  Sophisticated  equipment,  such  as  liquid  and  gas  chromatographs,  mass 

spectrometers,  infra-red  spectrometers,  and  nuclear  magnetic  resonance  instruments,  was 

acquired  by  Philip  Morris  to  research  questions  such  as: 

( 1 )  How  nicotine  levels  varied  in  the  tobacco  plant  "with  regard  to 
cultivar,  stalk  position,  seasonal  variations  and  'ripeness,'  (2)  What 
happened  to  nicotine  after  'curing'  and  during  processing,  (3)  What 
chemical  'forms'  was  it  in,  and  (4)  How  much  of  it  wound  up  in  the 
smoke  when  burned  under  different  conditions  (such  as ...  in  the 
presence ...  of  varying  amounts  of  other  tobacco  constituents, 
etc.).^'^ 

The  evidence  in  the  administrative  record  shows  that  to  achieve  the  goal  c^ 

maintaining  an  acceptable  and  pharmacologically  active  nicotine  level,  Hiilip  Monis 

developed  ways  to  manipulate  the  ratio  of  nicotine  to  tar  delivered  by  the  cigarette.  This 


^'  /<!  at  7  (emphasis  added).  These  statements  and  those  by  anodier  fcmier  Philip  Morris  employee 
discussed  below  corroborate  die  other  evidence  before  the  Agency  indicating  that  the  tobacco  industry 
conducted  ext»isive  research  on  nicotine  levels. 


S92 
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Declaration  of  Uydess  IL  (Feb.  29, 1996),  at  14  (emphasis  added).  See  AR  (VoL  638  Ref.  IX 
Wat  14. 
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research  wasiconduaed  in  the  1970's  and  had  as  its  goal  "to  determine  what  combinations 

J 

of  tar  and  niootine  make  fOT  optimal  acceptability  in  a  low  delivwy  cigarette."'** 

The  i^cotindtM  ratio  in  cigarettes  compares  the  amount  of  nicotine  delivered  by  a 
cigarette  with  the  amount  of  tar  delivered  by  the  cigarette.  In  public  statements,  officials 
of  the  tobacco  industry  have  maintained  that,  as  tar  levels  have  been  reduced  through 
techniques  sijch  as  filtration  and  ventilation,  nicotine  levels  have  been  automiatically 
reduced  by  a  Icorresponding  amount  For  instance,  one  industry  executive  testified  before 
Congress  in  1994,  "[w]e  do  not  set  levels  of  nicotine  for  particular  brands  of  cigarettes. 

Nicotine  follows  the  tar  levels The  correlation ...  is  essentially  perfect  correlation 

between  tar  and  nicotine  and  shows  that  there  is  no  manipulation  of  nicotine.*''''  Thus, 
according  to  ihe  cigarette  manufacturers,  a  proportional  reduction  of  tar  and  nicotine 
demonstrates  that  the  industry  has  not  manipulated  nicotine  deliveries. 


The  mal  of  Philip  Morris'  research,  however,  was  to  determine  whether  cigarette 
acceptability  could  be  improved  by  changing  this  "essentiaUy  perfea  correlation"  between 
tar  and  nicotihe,  i.e.,  by  allowing  tar  to  fall  but  maintaining  a  disproportionately  high  level 


**•  Dunn  WL,  ef  al.  (Philip  Maris  IncX  Plans  for  1972  (Sep.  8, 1971X  in  141  Cong.  Rec.  H8128  (daily 
cd.  Aug.  1,  1995).  See  AR  (VoL  71 1  Ref.  6). 

Thrac  is  evidence  that  Philip  Morris'  produa  research  and  development  on  maintaining  adequate  nicotine 
deliveries  may  have  begun  befcHC  the  1970's.  A  comment  submitted  to  the  Agmcy  the  handwritten  notes 
of  a  Philip  Morris  research  executive,  Ronald  A  TamoL   Acoxding  to  1965  note  from  Tamol,  an 
objective  erf  his  research  at  that  time  was  to  ''determine  minimum  nicotine. . .  to  keep  normal  smoker 
'hooked:""  Tamol  RA  (Philip  Moths),  Handwritten  Notes  (Feb.  1,  1%5)  (emphasis  added).  See  AR 
(VoL  7(X)  Ref.  393).  The  Agency  is  not  relying  on  these  notes,  however,  because  it  has  not  indq>endently 
authenticated  the  notes. 
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Regulation 
Environment  oj 
2d  Sess.  143, 3 


df  Tobacco  Products  (Part  1):  Hearings  Before  the  Subcommittee  on  Health  and  the 
ifthe  Commitue  on  Energy  and  Commerce,  U.S.  House  of  Representatives,  103d  dlong., 
8  (Mar.  25, 1994)  (statement  of  Alexander  Spears).  See  AR  (VoL  707  Ref.  1). 
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of  nicotine.  To  this  end,  Philip  Morris  researchers  in  1970  began  to  alter  cigarette  designs 

to  study: 

the  effeaofsystematic  variation  ofthenicotineAar  ratios  upon 
smoking  rate  and  acceptability  measures.  Using  the  Mariboro  as  a 
bsL&e  cig&icxtt^  we  will  reduce  the  tar  delivery  incrementally  by 
filtration  and  increase  the  nicotine  delivery  incrementally  by 
adding  a  nicotine  salt.  All  cigarettes  will  be  smdoed  for  se>^al 
days  by  each  of  a  panel  of  150  selected  volunteers.'** 

The  search  for  the  optimal  nicotine/tar  ratio  was  a  significant  research  priority  at 
Philip  Nfonis.  In  1973,  a  5-year  research  and  development  plan  stated:  *This  program 
comprises  a  number  of  studies  expected  to  provide  insight  leading  to  new  cigaret  designs. 
These  include  studies  of  optimum  nicotine/tar  ratios,  [and]  nicotine/merahol 
relationshipsr^^^ 

That  same  year,  the  director  of  research  at  Philip  Morris,  Thomas  Osdene, 

distributed  a  five-year  plan  stating  that  "R«&D  management  will  concentrate  a  large  part  of 

the  resources  at  its  disposal"  on  two  "major  long-range"  programs,  one  of  which  was 

directed  at  achieving: 

a  dramatic  reduction  in  cigaret  tar  level  while  maintaining  the 

subjective  responses  equal  to  our  present  major  brands The 

task  requires . . .  discovering  which  constituents  contribute 
positively  to  the  smoker's  response . . .  and . . .  developing  means 
of  increasing  the  relative  concentration  of  desirable 
constituents. 


^  Eichom  PA,  Dum  WL  (Philip  Mwris  Inc.X  Quarterly  Report  of  Projects  1600  and  2302  (Dec  31, 
1970),  in  141  Cong.  Rec  H8 127-81 28  (daUy  ed.  Aug.  1, 1995)  (emphasis  added).  See  AR  (VoL  71 1 
Ref.6). 

'"  Philip  Monis  USA  Research  and  Development  Five  Year  Plan,  1974-1978  (May  1973),  in  141  Cong. 
Rec.  H8130-8131  (daily  ed  Aug.  1, 1995)  (emphasis  added).  See  AR  (VoL  71 1  Ref.  6). 


598 


Osdene  TS  (Riilip  Morris  Inc.),  Five-Year  Plan  (Oct  29, 1973)  attaching  Dunn  WL,  Lowitz  DA, 
Will  F,  R&D  Strategy  Outline,  in  141  CoQg.  Rec.  H8131-8132  (daily  ed.  Aug.  1, 1995)  (emjAasis  added). 
5«eAR(VoL711Ref.6). 
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According  to  the  Philip  Morris  researchers,  the  natural  nicotineAar  ratio  in  tobacco 

is  about  0.07.'''  By  1974,  the  researchers  found  that  by  boosting  this  natural  ratio  to 


about  0. 12  (ile.,  by  raising  the  level  of  nicotine  in  relation  to  the  level  of  tar)  they  could 
make  a  low-^livery  cigarette  that  was  "cooipaiii^le  to  the  M^dJboiD  mtenm  of  both 
subjective  acceptability  and  strength."*"*  A  follow-up  study  in  1975  also  found  "evidence 
that  the  optimum  nicotine  to  tar  (N/T)  ratio  for  a  [low-delivery]  tar  cigarette  is  somewhat 
higher  than  that  occurring  in  smoke  from  the  natural  state  oftobacco.'"^^   Thus,  Philip 
Morris'  research  showed  that  for  low-tar  cigarettes,  it  was  "optimal"  to  supply  a  higher 
proportion  of  nicotine  than  would  occur  naturally.  The  distribution  lists  accompanying 
both  the  1974  study  and  the  1975  follow-up  show  these  studies  were  distributed  to  senior 
officials  at  Ptiilip  Morris,  including  Helmut  Wakeham,  the  vice  president  for  research  and 
development 


As  Philip  Morris  enhanced  its  ability  to  reduce  tar  levels,  it  continued  to  research 
the  optimumj  nicotine  levels  to  accompany  these  ever-lower  tar  levels.  It  als(HX)nducted 
research  on  nicotine  deliveries  in  its  competitors'  tow-tar  brands.  The  Kiilip  Mcnris 


researchers  concluded  that  the  nicotine-to-tar  ratios  in  their  competitors'  products  "go  up 
as  tar  goes  down."  *^  They  further  stated  that  "the  mechanics  of  cigarette  ^igine^ing 


^  Dunn  WL,  IcAnston  M,  Ryan  F,  et  al.  (Philip  Morris  Inc.),  Plans  for  1972  (Sq>.  8, 1971X  in  141 
Cong.  Rec  H81 28  (daUy  ed.  Aug.  1, 1995).  See  AR  (VoL  71 1  Ret  6). 

^°°  Philip  Motqs  Research  Center,  Behavioral  Research  Annual  Report  (Part  II).  distributed  by  Osdeoe 
TS  (Nov.  1,  I9r74),  in  141  Cong.  Rec  H7659  (daily  cd.  Jul.  25, 1995).  5e«  AR(VoL  14  Ref.  175a). 

"'  Jones  B,  Houck  W,  Martin  P  (Philip  Morris  IncX  Low  Delivery  Ggaretus  and  Increased  Nicotine/Tat 
Ratios.  A  Replication  (Oct  1975),  in  141  Cong.  Rec  H8132  (daily  cd.  Aug.  1, 1995)  (emphasis  added). 
5««AR(VoL7llRef.6). 

**"  Dunn  WL  (Philip  Morris  Inc.),  Plans  and  Objectives-1979  (Dec  6, 1978X  in  141  Cong.  Rec  H7670 
(daUy  ed.  JuL  t5,  1995).  5<«  AR  (VoL  14  Ref.  175a). 
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and  the  deliberate  decisions  of  our  competitors  are  such  as  to  suggest  that  high 

nicotine/tar  ratios  be  used  at  ultra  low  tar  levels."*"' 

This  extensive  research  on  deUberately  altering  nicotine/tar  ratios  shows  that 
Philip  Monis  did  not,  in  fact,  want  to  aUow  nicotine  to  "follow  the  tar  lever  but  instead 
wanted  to  supply  an  optimum  nicotine  level  that  required  independent  manipulation  of  the 
nicotine  deUvery  of  cigarettes.  In  addition  to  the  research  on  optimal  nicotine/tar  ratios, 
Philip  Monis  scientists  have  conducted  other  product  development  research  relating  to  the 
deUveiy  of  nicotine.  In  the  1980's,  PhiUp  Monris  conducted  extensive  research  to  find 
"nicotine  analogues"  that  could  replace  nicotine  in  cigarettes.  As  described  in  section 
n.C.2.a.ii.,  above,  this  research  was  designed  to  find  analogues  that  would  specifically 
retain  nicotine's  pharmacological  effects  on  the  brain,  revealing  both  Philip  Moms' 
recognition  of  the  phaimacological  effects  of  nicotine  and  its  intent  to  maintain  these 
phannacological  effects  even  if  compelled  to  cease  the  use  of  nicotine. 

Philip  Morris  also  conducted  research  to  detemiine  whether  a  second  component 
of  tobacco  smoke,  acetaldehyde,  acted  synergistically  with  nicotine  to  produce  reinforcing 
effects  on  the  brain.  The  culmination  of  this  research  was  Philip  Morris'  attempt  to 
establish  the  "maximally  reinforcing"  ratio  of  acetaldehyde  to  nicotine  in  cigarette  smoke. 
This  research  demonstrates  again  Philip  Morris'  objective  of  identifying  phannacologically 
active  doses  of  nicotine  and  of  enhancing  those  effects  where  possible.  A 1982  PhiUp 
Morris  report  on  research  plans  and  objectives  stated: 

Since  both  acetaldehyde  and  nicotine  are  reinforcing  agents  and 
each  are  contained  in  smoke  it  becomes  important  to  determine 
ratio[sJ  of  acetaldehyde  to  nicotine  which  produce  maximal 
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Id.  at  H7670  (emphasis  added). 
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reinforcing  effects This  will  allow  us  to  determine  the 

optimum  ratio  of  acetaldehyde  to  nicotine  that  maintains  the  most 

behavior.^ 

Philip  Moms'  patents  further  reflect  and  corroborate  its  interest  in  developing 

methods  of  enhancing  nicotine  deliveries.  For  example,  among  other  patents  related  to 
nicotine,  Phijip  Morris  holds  pataits  to  permit  the  "release  in  controlled  amounts  and 
when  desired  of  nicotine"^  and  for  "releasing  nicotine  into  tobacco  smoke."*^  The 
purpose  of  tie  patented  method  is  to  ''[m}ainuun[]  the  nicotine  content  at  a  sufficiently 

7 

high  level  to  provide  the  desired  physiological  activity^  taste  and  odor  which  this 
material  imparts. 

Collectively,  the  documents  in  the  administrative  record  show  that  ensuring  an 
adequate  delivery  of  nicotine  has  been  a  dominant  consideration  in  Phihp  Morris  product 
research  andj  development  for  nearly  30  years.  As  Project  Table  indicates,  Philip  Morris' 
research  on  the  optimum  way  to  deliver  nicotine  to  smokers  continues  to  this  day. 

S«^  section  ]  I.C.2.a.iii.,  above.  ► 


"*  DeNoble  V3  (Philip  Morris  Inc).  Project  Number  1610  (Behavioral  Pharmacology)  Objectives  and 
Plans-1982-1983  (JuL  2a  1982X  at  2  (emphasis  added).  See  AR  (VoL  54  Ref.  1921). 

**"  U.S.  Patent  No.  3,28a823,  Bavlcy  A,  Air  B,  Robb  U  EW,  assigned  to  Philip  Monis  Inc.,  Additive- 
Releasing  Filter  for  Releasing  Additives  into  Tobacco  Smoke  (Oct  25, 1966),  at  C2:39-40.  See  AR  (Vol 
26  Ref.  352). 

"*  U.S.  PatMiJ  No.  3,584,630,  Inskeep  GE,  assigned  to  Philip  Mcwris  Inc.,  Tobacco  Product  Having  Low 
Nicotine  Content  Associated  with  a  Release  Agent  Having  Nicotine  Weakly  Absorbed  Thereon  (Jan.  15, 
1971),  at  C2:5-15.  See  AR  (VoL  27  Ref.  387). 
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Id.  at  Cl:3Ml  (em{4iasis  added). 


U.S.  Patau  No.  3,280,823,  Bavlcy  A,  Air  B,  Robb  II  EW,  assigned  to  Philip  M«ris  Inc.,  Additive- 
Releasing  FUtp-for  Releasing  Additives  into  Tobacco  Smoke  (QcL  25, 1966X  at  CI  :43-45.  See  AR  (V<H. 
26  Ref.  352). 
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b.        RJR's  Product  Research  and  Development  Efforts 

RJR  has  also  conducted  product  research  and  development  to  ensure  that  its 
cigarettes  deliver  levels  of  nicotine  to  smokers  that  provide  desired  pharmacological 
effects.  A  presentation  from  RJR's  researchers  to  its  maiteting  depaitment  in 
approximately  1977,  for  example,  reveals  that  RJR  understood  the  importance  of 
maintaining  adequate  nicotine  deliveries  as  tar  deliveries  declined  and  had  identified  a 
range  of  nicotine  delivery  levels  capable  of  producing  pharmacological  effects.  According 
to  this  presentation,  nicotine  has  two  roles  in  cigarettes.  First,  it  contributes  to  the  "mouth 
taste"  or  "mouth  satisfaction"  derived  from  a  cigarette.*^  Second,  and  even  more 
important,  it  "acts  upon  the  central  nervous  system  and  produces  in  the  average  smoker  a 
sensation  one  could  describe  as  either  stimulating  or  relaxing."*"*  Moreover,  according  to 
the  presentation,  "a  confirmed  smoker  attempts  to  get  a  certain  desired  level  of  nicotine. 
About  one  half  hour  after  smoking,  after  all  the  nicotine  has  been  biologically  or 
pharmacologically  inactivated,  the  sm(dcer  experiences  a  need  for  nicotine  and  lights  up 
another  cigarette."**®  For  these  reasons,  the  researchers  reported  that  "a  zero  nicotine 
cigarette . . .  really  has  no  potential  to  provide  smoking  satisfaction.  It  produces  no  taste 
in  the  mouth,  but  even  more  seriously  it  fails  to  proydde  the  ultimate  satisfaction  in  the 
lungs:"^^' 


608 


Senkus  M  (R.J.  Reynolds  Tobacco  Co.X  Some  Effects  of  Smoking,  (1976/1977),  at  7-9.  See 


AR(Vol.700Ref.593). 
*°'Mat3. 
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/rf.at5. 
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Id.  at  9  (em[rfiasis  added). 
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le  researchers  observed  that  RJR's  competitors  ""areJUlly  aware  of  the 


advisability  of  maintaining  a  low  tar  value  and  also  maintaining  the  nicotine  as  high  as 


possible. 


i>612 


They  cited  True,  which  is  produced  by  Lorillard  Tobacco  Co.,  as  an  example 


of  a  cigarette  in  which  tar  levels  had  been  reduced  dramatically  while  nicotine  levels  had 
been  left  essentially  unchanged,  stating: 

mhe  old  True  had  1 1  mg  tar  [and]  .6  mg  nicotine  ~  the  new  True  is  5  mg 
ti  [and]  .5  mg  nicotine.  So  although  the  tar  was  reduced  6  mg  from  1 1 
nk  to  5  mg,  nicotine  was  dropped  only  .1  mg. . .  .*'^ 

The  researchers  then  recommended  that  FUR  develop  cigarettes  that  reduced  tar 
but  maintained  nicotine  at  levels  suffic     a  to  jHOvide'Xl)  mouth  satisfaction — quality  of 
nicotine"iand  'X2)  ultimate  physiological  satisfaction — quantity  of  nicotine."*** 
Specificjily,  RJR  recommended  that  a  new  brand  deliver  5  mg  tar  and  0.5  to  0.8  mg 
nicotine,  stating  that  '"on  inhalation  into  the  lungs,  0.5  mg  to  0.8  mg  of  nicotine  would 
provide  sufficient  nicotine  to  the  blood  to  produce  the  stimulation  and  relaxation  effects 
desired  by  the  smoker. "*^^  As  discussed  in  section  n.C.4.aii.,  below,  RJR  appears  to  have 
imptemented  these  recommendations. 

Similar  recommendations  were  made  by  Claude  Teague,  Jr.,  RJR's  assistant 
director  lor  research.  As  noted  in  section  ILC2.bi^  above,  a  1972  memorandum  written 
by  RJR's  assistant  director  for  research,  Charles  Teague,  referred  to  efforts  at  RJR  to 


'^'^  Mat  Ip  (emphasis  added). 

*''  Id.  (enUasis  added). ' 

"'*W.atll. 

"'  Id.  at  l!l-12  (emphasis  added). 
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''reduc[ej  the  amount  of  'tar'  in  cigarette  smoke  per  unit  ofnicotine."*^^  In  its 

comments,  RJH  confirms  that  it  has  conducted  research  on  cigarettes  with  enhanced 
nicotine-to-tar  ratios.*'^ 

In  addition  to  devetoping  low-tar  cigarettes  that  maintain  adequate  nicotine 
deliveries,  RJR  has  been  particularly  active  in  developing  novel  tobacco  products  that 
deliver  nicotine  but  few  other  components  of  tobacco  smoke.  As  noted  in  section 
n.C.2.b.i.,  above,  Teague  first  recommended  such  a  "futuristic"  product  in  1972,  urging 
that  "[tjhere  should  be  some  simpler,  'cleaner',  more  efficient  and  direct  way  to  provide 
the  desired  nicotine  dosage  than  the  present  system  involving  combustion  of  tobacco.  "*" 

RJR  aaually  developed  and  marketed  such  an  alternative  tobacco  product,  called 
Premier,  in  the  late  1980's.  As  described  in  section  n.C.2.b.iii.,  above,  RJR  conducted 
comparative  studies  of  the  blood  levels  of  nicotine  produced  by  Premier  and  by 
conventional  cigarettes  to  ensure  that  Premier  delivered  normal  doses  of  nicotine  to  the 
user.  However,  because  the  tobacco  in  the  product  was  heated  rather  than  burned,  it 
delivered  the  vapor  recommended  by  Teague,  with  virtually  no  tar  and  other  non-nicotine 
components  of  normal  tobacco  smoke. 

Cuircntly,  RJR  is  test-maiketing  a  similar  product,  "Eclipse."  As  described  in 
section  ILC.2.b.iii,  above,  Eclipse,  like  Premier,  is  intended  to  rely  primarily  on  heating 


Teague  CE  (RJ.  Reynolds  Tobacco  Co.),  Research  Planning  Memorandum  on  the  Nature  of  the 
Tobacco  Business  and  the  Crucial  Role  of  Nicotine  Therein  (Apr.  14,  1972),  at  6  (en^rfiasis  added). 
5«AR(VoL531Ref.  125). 

*"  RJ.  Reynolds  Tobacco  Co.,  Comment  (Jan.  2, 1996),  at  3.  See  AR  (VoL  519  Ref.  103). 

*'*  Teague  CE  (RJ.  Reynolds  Tobacco  (To.),  Research  Planning  Memorandum  on  The  Nature  of  the 
Tobacco  Business  and  the  Crucial  Role  of  Nicotine  Therein  (Apr.  14,  1972),  at  7  (em{d)asis  added). 


5e«AR(VoL531Ref.  125). 
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jather  than  burning  tobacco  and  to  deUver  levels  of  nicotine  similar  to  a  conventional 
ultra-low-tal  cigarette,  but  much  reduced  levels  of  other  cigarette  snaoke  constituents. 
RJRls  extensive  efforts  to  develop  and  market  alternative  cigarettes  that  deliver 


nicotine  and  UtUe  else  show  that  it  regards  nicotine  as  the  essential  ingredient  of  tobacco. 
The  efforts  llso  show  that  RJR  regards  cigarettes  as,  in  effect,  devices  for  the  delivery  of 


nicotine. 


Like  Philip  Moiris,  RJR  also  holds  various  patents  on  ways  to  manipulate  nicotine 
deliveries,  ijicluding  patents  intended  to  "provide  a  cigarette  which  delivers  a  larger 
amount  of  ilicotine  in  the  first  few  puffs  than  in  the  last  few  puffe"*^'' and  intended  to  mask 

the  hareh  flavor  of  cigarettes  with  increased  levels  of  nicotine.^^  Regardless  of  whether 
the  patents  have  been  actually  used  in  commercial  cigarettes,  they  are  further  evidence  of 
RJR' s  interest  in  developing  ways  to  control  and  manipulate  nicotine  deliveries. 

Brown  &  Williamson's  Product  Research  and  Development  Efforts 
liki  Philip  Morris  and  RJR,  Brown  &  Williamson  and  its  parent  BATCO  have 
conducted  research  to  identify  the  minimum  and  optimum  doses  of  nicotine  necessary  to 
produce  delired  pharmacological  effects  and  they  have  invested  considerable  resources  to 
develop  cigarettes  that  optimize  the  delivery  of  nicotine  to  smokers.  In  the  case  of  Brown 
&  William$on  and  BATCO,  these  efforts  have  spanned  over  three  decades  and  show  a 
consistent  focus  on  methods  to  maintain  nicotine  deliveries  at  levels  sufficient  to  provide 


*•'  U.S.  Pateiit  No.  4,595,024,  Greene  TB,  Townsend  DE.  Perfetti  TA,  assigned  to  RJ.  Reynolds  Tobacco 
Company,  Stgmerued  Cigarette.  (Jua  17, 1986),  at  €2:23-76.  See  AR  (VoL  26  Ref.  370). 

'^  U.S.  Patctu  No.  4,83a028,  Uwson  JW,  BuUings  BR,  Perfetti  TA  assigned  to  R.J.  Reynolds  Tobacco 
Company,  Stdis  Provided  from  Nicotine  and  Organic  Acid  as  Cigarette  Additives  (May  16,  1989),  at  CI. 
S«AR(Vol34Ref.593). 
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pharmacological  satisfaction  while  reducing  tar  deliveries.  These  product  rteearch  and 
developnient  efforts  cover  a  wide  variety  of  strategies  to  enhance  nicotine  deliveries, 
including  the  use  of  nicotine-rich  tobacco  blends,  genetic  manipulation  of  tobacco  plants, 
chemical  manipulation  of  tobacco  blends,  and  novel  filter  designs. 

i.         Product  Research  and  Development  in  the  1960's.  BATQ)'s  product 
research  and  development  efforts  to  optimize  nicotine  delivery  in  the  I960's  focused  on 
three  areas.  According  to  an  internal  Brown  &  Williamson  memorandum  written  in  1965, 
one  goal  of  BATCD  research  was  to  "find  ways  of  obtaining  maximum  nicotine  for 
minimum  tar!"^^^  The  approaches  then  under  consideration  for  maximizii»g  nicotine  and 
minimizing  tar  included  "alteration  of  blends,"  "addition  of  nicotine  containing  powders  to 
tobacco,"  and  "nicotine  fortification  of  cigarette  papers."^^  Similarly,  at  a  1967  BATCX) 
conference,  the  researchers  urged  that  "[tjhe  development  of  low  TPM,  normal  nicotine 
cigarettes  should  continue.'"^^ 

As  part  of  its  effort  in  the  1960's  to  maximize  nicotine  while  minimizing  tar, 
BATCO  investigated  whaher  nicotine  delivery  could  be  controlled  by  increasing  the 
proportion  of  "extractable  nicotirje"  (also  known  as  "free  nicotine")  in  the  smoke  through 
itKreases  in  the  alkalinity  or  pH  of  tobacco  smoke.  By  changing  the  chemical 
characteristics  of  the  smoke,  this  technique  would  increase  the  amount  of  nicotine 


^"  Griffilfa  RB  (Brown  &  Williamson),  Report  to  Executive  Committee  (JuL  1,  1965),  at  2  (emphasis 
added).  S«e  AR  (VoL  27  Ref.  377). 


622 


623 


Id. 


Minutes  of  BATCO  Groiq)  R&D  Conference  at  Montreal,  Canada  (Oct  25, 1967),  at  4  (emphasis 
added).  See  AR  (Vol.  27  Ref.  378-1).  A  "low  TPM"  cigarette  refers  to  a  cigarette  low  in  "total  paniculate 
matter"  ot  "tar." 
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the  smoker  without  raising  the  level  of  nicotine  in  the  cigarette.  A  1966 


B  ATCX)  stiily  confirmed  that  "the  reaction  of  a  smoker  to  the  strength  of  the  smoke  from 
a  cigarette  could  be  correlated  to  the  amount  of  'extractable'  nicotine  in  the  smoke, 
rather  than\o  the  total  nicotine  content,*"  further  explaining  that  "it  would  appear  that  the 
increased  smoker  response  is  associated  with  nicotine  reaching  the  brain  more 


quickly 


ti624 


A  1967  BATCO  study  found  that  the  addition  of  PEI  (polyethyleneimine)  to 


filters  caused  a  significant  increase  in  the  delivery  of  "extractable  nicotine"  to  the 

smoker.**^  And  a  1968  study  reported  a  direct  correlation  between  smoke  pH  and 

i 
nicotine  ab^rption  in  the  mouth,  spiting  that  "[n]icotine  retention  appears  to  be 

dependent  principally  on  smoke  pH  and  nicotine  content.' 

BA'  XIlO's  second  objective  was  to  develop  an  alternative  tobacco  product  that 

delivered  njcotine  but  not  tar.  In  the  1960's,  BATCO's  Charles  Ellis  worked  on  Project 

ARIEL,  an  early  Premier-like  tobacco  product  that  involved  heating  rather  than  buming 

nicotine-enriched  tobacco.  According  to  a  1967  patent,  "the  invention . . .  seeks  primarily 

to  furnish  a\  smoking  device  which  will  yield  nicotine  in  an  acceptable  form,  both 

psychologically  and  physiologically,  but  without  the  necessity  for  taking  into  the  system 

so  much  of  the  products  of  combustion  as  is  usual  when  smoking  a  conventional 


624] 


5«*AR(VoL 


BATCO,  i  further  Work  on  'Extractable'  Nicotine  (Sep.  3ai966X  at  BW-W2-1 1617  (emphasis  added). 


62  Ref.  308). 


*"  BATCO,  ftelation  between  'Extractable  Nicotine '  Content  of  Smoke  and  Panel  Response  (Mar.  17, 
1%7),  at  2.  feeAR  (Vol  176  Ref.  2045). 

*"  BATCO.  The  Retention  of  Nicotine  and  Phenols  in  the  Human  Mouth  (1968X  at  BW-W2-11691 
(emphasis  added).  5«e  AR  (Vol  445  Ref.  7593). 
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cigarette.'      Although  ARIEL  was  never  commercialized.  Brown  &  Williamscxi 

continues  to  develop  and  patent  similar  tobacco  products  to  this  day.*^"  Like  RJR*s 

development  of  Premier  and  Eclipse,  Brown  &  Williamson  and  BATCO's  development  of 

these  altemative  tobacco  products  that  deliver  little  more  than  nicotine  shows  that  the 

companies  regard  cigarettes  as,  in  effect,  devices  for  the  delivery  of  niootinei 

Third,  BATCO  launched  efforts  to  find  a  nicotine  analogue.  A  1968  conference  of 

BATCO  researchers  recommended: 

In  view  of  its  pre-eminent  impoitance,  the  pharmacology  of 
nicotine  should  continue  to  be  kept  under  review  and  attention  paid 
to  the  possible  discovery  of  other  substances  possessing  the  desired 
features  of  brain  stimulation  and  stress-relief  without  direct  effects 
on  the  circulatory  system.^^ 

BATCO's  interest  in  nicotine  analogues  led  to  a  1972  BATCO  report  that 

"concluded  that  substances  closely  related  to  nicotine  in  structure  (nicotine  analogues) 

could  be  important"  because  "[s]hould  nicotine  become  less  attractive  to  smokers,  the 

future  of  the  tobacco  industry  would  become  less  secure."*^  Thus,  as  with  Riilip  Morris, 


*"  US.  Patent  No.  3356,094,  Ellis  CD.  Dean  C,  Hn^ies  FW.  assigned  to  BatteUe  Memorial  Instidite, 
Smoking  Devices  (Dec  5, 1967),  at  C2:66-7i  (emphasis  added).  See  AR  (VoL  34  Ref.  571). 

'"  Philip  Mwiis  Inc.,  Draft  Rq>ott  Regarding  a  Prc^KKal  fw  a  "Safer^  (Zigaiette,  Clode-named  Table,  at  5 
(stating  that  "[Ojther  tobacco  industry  patent  activity  by . . .  Brown  &  Williamscm  illustrates  extensive 
interest  in  the  devek^ment  of  a  superior  nicotine  delivery  device  with  or  without  a  tobacco  base")-  See 
AR(VoL531Ref.  122). 

Slade  J,  Bero  LA,  Hammer  P,  et  al..  Nicotine  and  AddicticHi,  die  Brown  &  Williamson  documents. 
Journal  of  the  American  Medical  Association  1995;274(3):225-233.  at  228.  See  AR  (VoL  528  Ref.  97). 

^^  Mmutes  of  BATCX)  Research  Coufermice  at  Hilton  Head,  SC  (Sep.  24-30, 1968),  at  3  (emphasis 
added).  5««  AR  (VoL  31  Ref.  525-1). 

"°  Kilbum  KD,  Underwood  JG  (BATCX)X  Preparation  and  Properties  of  Nicotine  Analogues  (Nov.  9, 
1972),  at  1.  See  AR  (VoL  31  Ref  524-1). 
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Brown  &  Williamson's  nicotine  analogue  research  demonstrated  the  company's  intention 

to  preserve  the  effects  of  nicotiDe  on  the  biain  in  new  tobacco  products. 

Collectively,  the  three  areas  of  product  development  research  related  to  nicotine 
delivery  in'  the  1960*s  show  Brown  &  Williamson's  long-standing  focus  on  delivering 
phannacologically  active  doses  of  nicodne  to  smokers. 

iL         Product  Research  and  Development  to  Maintain  Pharmacolngicallv 
Satisfying  Doses  of  Nicotine  while  Lowering  Tar.  Documents  in  the  administrative  record 
in^cate  that  BATCO's  efforts  in  the  1970*s  coalesced  around  the  objective  of  maintaining 
nicotine  deliveries  in  lower-tar  c^arettes.  The  minutes  of  a  1975  BATCO  research 
conference,  for  instance,  observed  that  ''[o]nce  again  the  need  for  normal  nicotine  low  tar 
cigarettes  which  appeal  to  the  consumer  was  identified.''^^  A  year  later,  at  a  1976 
BATCX)  conference,  the  researchers  predicted  a  "clear  opportunity'  for  low-tar,  normal- 


nicotine  cigarettes  "[p]rovided  we  can  get  smdcers  to  dissociate  tar  from  nicotine  in  their 

minds  in  tftrms  of  a  possible  health  hazard."*^  At  another  1976  conference,  the 

researchers  stated: 

[J\t  that  the  'benefits'  of  smoking  appear  to  be  related  to  nicotine,  we  can 
infbr  that  the  'benefits'  of  smoking  might  disappear  if  cigarettes  with  low 
levels  of  nicotine  became  the  norm . .  .*^' 

In  pnjunction  with  their  efforts  to  develop  cigarettes  that  were  low  in  tar  but 

maintained  nicotine  delivery,  Brown  &  Williamson  and  BATCO  conducted  product 


^^'  Minutes  of  BATCO  Group  R&D  Coofeieiice  at  Merano,  Italy  (Apr.  2-8, 1975X  at  4  (emi^iasis  added). 
See  AR  (Vol.  27  Ref.  379-1). 

^^  Minutes  of  BATCX)  Group  R&D  Conference  on  Smddng  Behaviour  at  Southampton,  England 


(OcL  11-12, 


1976X  at  8.  See  AR  (VoL  27  Ref.  379-2). 


633 


/.i.at4. 
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development  research  in  the  1970's  aiKl  1980's  to  determine  the  dose  of  mcotine  required 
to  produce  satisfying  pharmacological  effects  in  smokers.  Project  Wheat  was  central  to 
these  efforts.  The  multiyear  project  had  two  parts.  In  Part  1,  the  attitudes  of  over  1,000 
smokers  were  surveyed  to  assess  their  "inner  need"  to  smoke.*^**  In  Part  2,  the  smokers 
were  asked  to  assess  experimental  cigarettes  with  different  nicotine  deliveries."' 
According  to  BATCO: 

The  purpose  of  the  survey  was  to  classify  smokers  into  a  number  of 
categories  showing  distina  patterns  of  motivation,  and  different 
levels  of  so-called  Inner  Need,  as  a  first  step  towards  testing  the 
hypothesis  that  a  smoker 's  Inner  Need  level  is  related  to  his  s. 

preferred  nicotine  delivery.  ^^ 

Project  Wheat  was  thus  designed  to  determine  the  optimum  dose  of  nicotine 

delivered  by  cigarettes  for  individual  smokers  as  a  function  of  the  strength  of  their  "inner 

need"  to  smoke.  BATCO  researchers  defined  "inner  need"  as  the  smoker's  use  of 

cigarettes  to  relieve  stress,  aid  concentration,  control  appetite,  and  relieve  craving.*^' 

These  are  the  characteristic  pharmacological  effects  of  nicotine.  5ee  section  n.B.,  above. 

They  also  described  "the  *irmer  need'  dimension"  as  correlating  "with  the  extent  of 

inhalation,  with  the  craving  for  cigarettes  when  these  are  not  available,  and  with  the 


^^  Wood  DJ,  Wilkes  EB  (BATCO),  Project  Wheat  -  Part  1:  Cluster  PrafiUs  of  U.K.  MaU  Smokers  and 
their  General  Smoking  Habits  (JuL  10,  1975),  at  1 .  See  AR  (VoL  20  Ref.  204- 1 ). 

*"  Wood  DJ  (BATCOX  Project  Wheat  -  Part  2:  U.K.  MaU  Smokers:  Their  Reacrion^o  Cigarettes  of 
Different  Nicotine  Delivery  as  Influenced  by  Inner  Need  (Jan.  30,  1976).  See  AR  (VoL  20  Ref.  204-2). 

'**  Wood  DJ,  Wilkes  EB  (BATCO),  Project  Wheat  •  Part  1:  Cluster  Profiles  of  U.K.  Male  Smokers  and 
their  General  Smoking  Habits  (Jid.  10.  1975),  at  1  (entasis  added).  See  AR  (VoL  20  Ref.  204-1). 
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Wood  DJ  (BATCO),  Project  Wheat  (Jan.  10, 1974).  See  AR  (VoL  177  Ref.  2056). 
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difficulty  which  Consumers  anticipate  in  giving  up  smoking'      Thus,  a  nicotine  level  that 
satisfies  "inner  need"  is  one  that  provides  desired  pharmacological  effects. 

According  to  the  B  ATCO  researchers,  the  hypothesis  that  "inner  need"  is  related 
to  nicotine  delivery  should  be  "seen  as  part  of  a  general  approach  to  the  problem  of 
designing  cigarettes  of  increased  consumer  acceptance."^^  They  further  explained:  "In 
considering  which  product  features  are  important  in  terms  of  consumer  acceptance,  the 
nicotine  aelivery  is  one  of  the  more  obvious  caruUdates. . . .  The  importance  of  nicotine 
hardly  netpds  to  be  stressed,  as  it  is  so  widely  recognised.' 

Dject  Wheat  found  that  "[a]s  predicted  by  the  hypothesis.  High  Need  clusters 
tend  to  prefer  relatively  high  nicotine  cigarettes,  their  optimum  nicotine  delivery  being 
higher  thin  that  of  Low  Need  clusters."***  Projea  Wheat  also  found  that  there  was  a 
conflict  bttween  smokers'  concern  for  health,  which  led  them  to  favor  low-tar  brands  of 
cigarettes*  and  their  "inner  need"  to  smoke,  which  led  them  to  sedc  higher  nicotine  levels. 
Accordin, 


Pibj 


I  to  the  project  report: 


Concern  for  the  possible  health  risks  of  smoking  iitfluences 

consumers  in  the  direction  of  trying  low  delivery  brands 

However  there  is  evidence  of  a  conflict  b^ween  concern  for  health 
and  the  desire  for  a  satisfying  cigarette,  from  which  it  follows  that 
loiw  tar  brands  would  be  much  more  widely  accepted  if  their 


*"  Regula^on  of  Tobacco  Products  (Part  3):  Hearings  Before  the  Subcommittee  on  Health  and  the 
EnvironmefU  of  the  Committee  on  Energy  and  Commerce,  US.  House  of  Representatives,  103d  Cong., 
2d  Sess.  438  (Jun.  21  and  23, 1994)  (emphasis  added).  See  AR  (Vol  709  Ref.  3). 

*"  Wood  dJ.  Wilkes  EB  (BATCO),  Project  Wheat  -  Part  1:  Cluster  ProfiUs  of  U.K.  Male  Smokers  and 
their  General  Smoking  Habits  (JuL  la  1975),  at  1.  SeeAR  (VoL  20  Ref.  204-1). 

....  ■■> 
"°  Id.  at  3  (emphasis  added). 

"'  Wood  DUBATCOX  Project  Wheat  -  Part  2:  U.K.  Male  Smokers:  Their  Reactions  to  Cigarettes  of 
Different  Hicotine  Etelivery  as  Influenced  by  Inner  Need  (Jan.  30, 197($),  at  1  (emphasis  adcted).  See  AR 
(Vol.  20  Rif.  204-2). 
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nicotine  deliveries  could  be  brought  within  the  range  required  by 
groups  of  consumerts] .  ^^ 


Most  important,  the  project  developed  a  model  of  the  cigarette  maitet  that 

showed  a  "substantial  potential"  for  cigarettes  that  attract  smokers  concemed  about  both 

their  health  and  satisfying  their  "inner  need"  for  nicotine.  According  to  the  project  report 

A  model  ofthe  market  is  now  proposed  in  which  two  major 
determinants  ofthe  type  of  cigarette  which  best  suits  a  smoker's 
requirements  are  Inner  Need  and  concern  for  health.  This  model 
leads  to  the  conclusion  that  there  is  a  substantial  potential  for  a 
range  of  cigarettes  which  at  present  is  not  available.  These 
cigarettes  range  from  some  with  low  tar  and  medium  nicotine 
deliveries  to  others  with  medium  tar  and  high  nicotine  deliveries, 
and  are  visualised  as  attracting  those  smokers  who  combine  above 
average  Inner  Need  with  above  average  concem  for  health."' 

A  chart  in  the  Project  Wheat  report  showed  the  magnitude  of  this  new  potential 
market.  According  to  the  chart,  over  40%  of  smokers  want  a  cigarette  with  lower  tar  and 
higher  nicotine  than  currently  available."^ 

Project  Wheat  is  persuasive  evidence  of  the  extensive  produa  research  and 
development  by  Brown  &  Williamson  and  B  ATCO  to  manipulate  nicotine  levels  to 
provide  pharmacologically  active  doses  of  nicotine.  Project  Wheat's  "model  of  the 
market"  showed  the  companies  that  there  existed  a  significant  market  for  cigarettes  with 
low-tar  levels  but  relatively  enhanced  nicotine  levels. 

Brown  &  Williamson  and  BATCO  conduaed  additional  research  designed  to 
correlate  nicotine  dose  and  pharmacological  effects.  For  example,  a  1980  BATCO  Group 


642 


643 


644 


Id.  at  AS. 


Id.  at  2  (en^hasis  added). 


/i  at  50-51. 
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R&D  report  describes  BATCD's  successful  effort  to  develop  an  improved  method  for 

measuring  nicotine  and  its  metabolites  in  the  body.  The  method  was  developed  to  study 
the  pharmacological  effects  of  nicotine  and  their  relationship  to  nicotine  dose. 


siatd 


The  report  slates  that  in  some  cases: 

the  pharmacological  response  of  smokers  to  nicotine  is  believed  to  be 
responsible  for  an  individual's  smoking  behaviour,  providing  the  motivation 
for  and  the  degree  of  satisfaction  required  by  the  smoker. 

I        •   •    •   •  r 

[W]Here  the  causal  relationship  between  nicotine  and  individual 
biochemical  physiological  or  psychological  responses  are  to  be 
investigated,  accurate  information  regarding  nicotine  dose  is  essential^ 

A  related  study  was  designed  to  provide  an  animal  model  that  would  allow  B  ATCO  to 

■*•  ■ 

estimate  human  nicotine  doses  and  to  aid  in  understanding  the  relationship  between  the 
dose  of  nicotine  delivered  by  cigarettes  and  smokers'  choice  of  particular  brands.*^ 

A  session  on  "Nicotine  Dose  Estimation"  at  BATCO's  1984  Smoking  Behaviour- 

i 
Marketing  c|onference  was  intended  'lo  review  the  current  status  of  plasma/urinary 

measures . .  |  of  nicotine  dose  and  to  identify  the  significance  for  the  smoker  and  product 

design."**'  that  same  year,  BATCX)  described  its  proposed  research  agenda  for  1985- 

1987  as  including  studies  "to  establish  the  minimum  dose  of  smoke  nicotine  that  can 

provide  pharmacological  satisfaction  for  the  smoker."*** 


"'  Read  GA,  Anderson  IGM  (BATCO  Group  R&D),  Method  for  Nicotine  and  Cotinine  in  Blood  and 
Urine  (May  21^  1980),  at  2-3.  See  AR  (VoL  59  Rcf.  235). 

"*  Read  GA,  Anderson  IGM,  Chapman  RE  (BATCO  Groiq>  R&DX  Nicotine  Studies:  A  Second  Report. 
Estimation  of  Whole  Body  Nicotine  Dose  by  Urinary  Nicotine  and  Cotinine  Measurement  (Mar.  3, 1981), 
at  9-10.  See  A|R  (VoL  59  Ref.  234). 

^^  Proceeding$  of  BATCO  Group  R&D  Smoking  Behaviour-Marketing  Conference,  Sessi(»i  n,  Montreal, 
Canada  (Jul.  9*  1 2, 1984)  (slideX  at  B W-W2-02641 .  See  AR  (VoL  23  Ref.  305). 

^  BATCO  Gfloup  R&D  Research  Programme,  1984:  Proposed  revisions  for  1985-87,  Research 
Conference,  Southamptcm,  England  (Sep.  1984),  at  2  (emfduisis  added).  See  AR  (VoL  22  Ref.  280). 
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As  described  below.  Brown  &  Williamson  and  BATCO  pursued  three  different 
strategies  in  the  late  1970's  and  1980's  for  reducing  tar  deliveries  in  cigarettes  while 
maintaining  adequate  nicotine  deliveries. 

iii-        Blending  and  "Y-1."  One  approach  to  reducing  tar  levels  while 
maintaining  adequate  nicotine  levels  is  through  blending.  As  noted  above  in  section 
ILC3.c.i.,  BATCO  researchers  first  investigated  this  approach  30  years  ago,  when  they 
recommended  "alteration  of  blends"  as  one  way  to  obtain  "maximum  nicotine  for 
minimum  tar."*^'  By  1976,  they  had  concluded  that  "there  would  appear  to  be  a 
forthcoming  demand  for  high  nicotine  tobacco  f'  in  view  of  the  interest  in  increasing  the 
nicotine/tar  ratios  in  low  tar  cigarettes.^^ 

By  the  late  1970' s.  Brown  &  Williamson  had  begun  a  decade-long  effort  to 
develop  a  high-nicotine  flue-cured  tobacco  plant  that  came  to  be  named  "Y- 1 ."  As 
described  in  the  Jurisdictional  Analysis,  the  Agency  found  that  the  company  used 
conventional  and  advanced  genetic  breeding  techniques  to  develop  a  commercially  viable 
plant  that  had  almost  twice  the  nicotine  content  of  domestically  grown  varieties  of  flue 
cured  tobacco.  See  60  FR  41700-41702.  Whereas  typical  domestic  varieties  of  tobacco 
contain  between  2.5%  to  3.5%  nicotine,  Brown  &  Williamson's  patent  for  Y-1  indicated 
that  the  company  had  succeeded  in  raising  the  nicotine  level  to  about  6%  by  weight.**'' 
Brown  &  Williamson  achieved  this  objective  by  cross-breedii^  commercial  varieties  of 


649 


6S0 


Griffith  RB  (BATCO),  Report  to  ExecuHve  Committee  (Jul.  1,  1965),  at  2.  See  AR  (VoL  27  Ref.  377). 
Minutes  of  BATCO  Group  R&D  Conference  <hi  Smddng  and  Behaviour  at  Southampton,  England 


(Oct  1 1-12, 1976)  at  BW-W2.02311  (emphasis  added).  See  AR  (VoL  27  Ref.  381) 


6S1 


U.S.  Patent  appUcaticMi,  Fisher  PR,  Haniis<»i  HA,  Bravo  JE,  New  Variety  of  Tobacco  Plant,  assigned  to 
Brown  &  Williamswi  Tobacco  Qwp.  (1991X  at  1.  See  AR  (VoL  68  Ref.  14). 
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tobacco  V  ith  Nicotiana  rusticcL,  a  wild  tobacco  variety  that  is  very  high  in  nicotine  but  is 

not  used  in  commercial  cigarettes  because  of  its  harshness. 

I 

Biown  &  Williamson  had  Y- 1  made  into  a  male  sterile  plant,  a  technique  that 
ensures  that  when  the  plant  is  grown  it  will  not  produce  seeds  that  can  be  appropriated  by 
others."^ ,  Brown  &  Williamson  grew  the  plant  in  Brazil."^  The  Agency  further  found, 
and  the  company  does  not  dispute,  that  Y-1  was  eventually  used  in  five  different  brands  of 
cigarettes'in  1993,  and  that  as  of  mid- 1994  Brown  &  Williamson  still  had  3.5  million  to  4 
million  pounds  of  additional  Y-1  in  storage.^^ 

The  purpose  of  Y- 1  was  to  develoj)  a  high-nicotiiK  tobacco  that  could  be  used  as  a 
"blending  tool*'  so  that  products  could  be  designed  that  were  lower  in  tar  but  not  lower  in 
nicotine.*^'  Although  Brown  &  Williamson  asserts  that  it  never  used  Y-1  in  c(»nmercial 
cigarettes  to  raise  nicotine/tar  ratios,  the  company  does  not  dispute  that  its  goal  was  to 
deliberateily  alter  the  traditional  relationship  between  tar  and  nicotine.  Indeed,  Brown  & 
Williamson  implicitly  concedes  that  the  company  used  Y-1  to  develop  "prototypes"  with 


6S6 


increased' nicotineAar  ratios  and  tested  them  on  consumer  panels.  The  development  of 
Y-1  thus  {>rovides  direct  evidence  of  Brown  &  Williamson's  intention  to  enhance  nicotine 
delivoiesi 


''^  Regulation  of  Tobacco  Products  (Part  3):  Hearings  Before  the  SuBconmiittee  on  Health  and  the 
Environment  of  the  Committee  on  Energy  and  Commerce,  U.S.  House  of  Representatives.  103  Cong,,  2d 
Scss.  18  (Jifi.  21, 1994)  (testimony  of  David  Kesslcr).  See  AR  (VoL  709  Rcf.  3). 

"'  /J.  at  142  (testimony  of  Tbomas  Sandefur,  chairman  and  CEO,  Brown  &  Williamson). 

*"  Transcript  of  FDA  Meeting  with  Brown  &  Williamson  (Jua  17, 1994),  at  124-125.  See  AR  (Vol  28 
Ref.414).  i 

"'/<i  at  85-86. 

**  Brown  9l  Williamson  Tobacco  Corp..  Conunent  (Jaa  2, 1996),  at  32.  SeeAR  (VoL  529  Ref.  104). 
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iv.        Chemical  Manipulation.  Another  approach  to  reducing  tar  while 


maintaining  adequate  nicotine  for  the  smoker  is  to  aher  the  chemistry  of  tobacco  smoke  in 

a  manner  that  increases  the  transfer  of  nicotine  to  the  smoker.  As  discussed  above, 

BATCO  did  work  in  this  area  in  the  I960' s,  which  suggested  that  increasing  the 

percentage  of  "extractable  nicotine*'  delivered  to  the  smoker  resulted  in  "nicotine  reaching 

the  brain  more  quickly."*" 

BATCX)'s  research  and  development  efforts  continued  in  the  1970's  and  1980's. 

In  a  1976  research  conference,  BATCX)  researchers  discussed  how  the  use  of  a  filter 

additive  PEI  or  "alkali  treatment"  could  "maintain  normal  mcotine  reaction  for  the  smoker 

while  actually  reducing  the  annount  of  nicotine  per  cigarette": 

A  second  approach ...  is  to  aim  at  a  lower  snK>ke  production  per 
cigarette  (i.e.  lower  tar)  while  maintaining  "normal"  mcotine.  Work 
along  these  lines  is  already  going  on.  A  fiirther  modification  of  this 
approach  is  to  maintain  normal  nicotine  reaction  for  the  smoker 
while  actually  reducing  the  total  amount  of  nicotine  per  cigarette. 
It  is  believed  that  this  can  be  done,  e.g.  by  the  use  of  P.E.L  or  by 


alkati  treatment  of  tobacco  stems. 


658 


Similar  observations  were  made  at  other  research  conferences.  In  1978,  for  instance, 
BATCO  researchers  stated:  "With  conventional  cigarettes,  the  transfer  of  nicotine  to  the 
smoker  from  the  tobacco  has  very  low  effideiM^y.  Potentially,  therefore,  opportunities 
exist  for  very  big  savings  in  tobacco  if  this  low  efficiency  can  be  greatly  increased*"^^ 


*"  BATCO,  Further  Work  on  'ExtractabU'  Nicotine  (1966),  at  BW-W2-1 1621.  See  AR  (VoL  62  Ret 
308). 

'*'  Morini  HA  (BATCO),  Cigarettes  with  Health  Reasmranee  (1976),  at  1  (emphasis  added).  See  AR 
(Vol.  27  Ref.  380). 

*"  Notes  on  BATCO  Group  R&D  C:<aifereiJce  at  Sydney,  Australia  (Mar.  1978),  at  4  (emiAasis  added). 
5«  AR  (VoL  26  Ref.  367). 
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This  would  not  be  an  "opportunity"  if  the  company  did  not  recognize  that  nicotine  was  the 
essential  active  ingredient  intended  to  be  delivered. 

In  ^982,  BATCO  researchers  urged  that  a  design  objective  for  new  products 
should  be  ']to  enhance  or  maximise  sensory  and  pharmacological  sensations,  i.e.,  'to  make 
the  smoke  work  harder'  so  as  to  achieve  maximum  sensation  at  a  given  delivery  level"*** 
And  in  IQJK,  BATCO  researchers  discussed  a  study  in  which  ^'experimental  cigarettes . . . 
wiU  ...be  used  to  improve  the  efficient  use  of  smoke  nicotine  through  pH 
modification:"^^ 

V,        "I;Jasticity"  Technologies.  A  third  approach  to  lowering  tar  while 
maintainin  i  an  adequate  nicotine  delivery  is  to  increase  the  "elasticity"  of  cigarettes. 
"Elasticity  T  refers  to  the  ability  of  a  cigarette,  whatever  its  nicotine  yield  as  measured  by  a 
smoking  machine,  to  deliver  enough  smoke  to  permit  a  smoker  to  obtain  the  nicotine  the 
smoker  needs.  The  elasticity  of  a  cigarette  can  be  increased,  for  instance,  by  placing 


ventilation 


holes  in  the  filter.  These  holes  allow  fresh  air  to  be  pulled  into  the  smoking 


machine  di  iring  inhalation,  thereby  diluting  the  smoke  and  reducing  the  measured  yields. 
However,  the  holes  can  be  blocked  by  smokers'  fingers  or  lips,  allowing  the  smoker  to 


the 


obtain  mone  nicotine  than  the  machine  measured  delivery.  See  60  FR  41716-41718. 
Brown  &  Williamson  and  B  ATCX)  sought  to  develop  elasticity  technologies.   During  a 
1983  BAlicO  conference,  BAT03  researchers  observed  that  "[e]lasticity  can  be  designed 


"°  Minutes  if  BATCO  Research  Conference  at  Montebello,  Canada  (Aug.  30-Scp.  3, 1982),  at  3 
(emphasis  added).  See  AR  (VoL  179  Ref.  2082). 


"'  BATCO. 
Ref.  369-1). 


Proposed  Revisions  for  1985-1987  (Sq).  1984),  at  1-2  (emphasis  added).  See  AR  (Vol  26 
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into  a  cigarette  using  tobacco  blend  and  pressure  drop  componwits."*^^  A  year  later,  at  a 

1 984  conference,  B  ATCX)  researchers  elaborated: 

G)mpensation  by  modifying  smoking  regime ...  is  a  topic  which  is 
being  explored  . . .  and  this  includes  designing  products  which  aid 
smoker  compensation. 

The  maiiceting  policy  concerning  this  type  of  product  is  not 
clear  but  it  is  believed  it  will  depend  largely  on  the  degree  of 
elasticity  in  the  design  and  how  overtly  this  elasticity  is  achieved. 
77i«  consensus  is  that  small  improvements  in  elasticity  which  are 
less  obvious,  visually  or  otherwise  is  likely  to  be  an  acceptable 
route.^^ 

Taken  together,  Brown  &  Williamson  and  BATCO's  produa  research  and 

development  efforts  exhibit  a  sustained  focus  on  nicotine  over  the  course  of  three  decades. 

The  companies  recognized  through  their  research  that  significant  marketing  opportunities 

existed  for  cigarettes  that  reduced  tar  deliveries  but  maintained  nicotine  deliveries  at  levels 

high  enough  to  satisfy  smokers'  "inner  need"  for  nicotine.  They  then  developed  a  broad 

range  of  techniques  for  enhancing  nicotine  deliveries.  These  extensive  efforts  are 

evidence  of  a  "design"  or  "plan"  to  manipulate  and  control  nicotine  deliveries  to  provide  a 

pharmacologically  active  dose  of  nicotine. 

d.        Other  Cigarette  Manufacturers' Product  Research 
and  Development  Efforts 

L         American  Tobacco  Company.  The  American  Tobacco  Company 

(American  Tobacco)  also  conducted  extensive  research  and  development  on  ways  to 

increase  and  optimize  nicotine  deliveries.  In  1969,  for  instance,  the  company 


"^  BATCO,  Smoking  Behavior  Corrference:  Overview  (1983).  at  BW-W2-03292.  See  AR  (Vol.  27  Ref. 
392). 


663 


Proceedings  (tf  BATCX)  Groiq)  R&D  Smoking  Behavioiff-MaikBting  Confermce.  Sessicxi  in  (JuL  9-12, 


1984),  at  55  (emphasis  added).  See  AR  (VoL  27  Ref.  391). 
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manufactured  Lucky  Strflce  cigarettes  enriched  with  a  nicotine  salt  (nicotine  malate)  and 

I 

sold  them  in  the  Seattle  maricet.^** 


In  11974, 


the  company's  manager  of  new  products,  R.  M.  Irby,  wrote  to  the  vice 


president  of  manufaaure  and  leaf,  J.  B.  McCarthy,  to  summarize  "our  current  knowledge 
regarding  increasing  the  nicotine  content  of  reconstituted  tobacco."***  Iiby's 

I 

memorandum  stated  that  nicotine  in  reconstituted  tobacco  could  be  increased  either  by 
adding  "Compound  W,"  a  code  name  for  nicotine,  to  the  reconstituted  tobacco  or  by 
replacing  "the  lower  nicotine-containing  leaf  components  such  as  Turkish . . .  with  high 
nicotine  tobacco  such  as  Malawi  sun-cured  scrap  (5%  nicotine).***** 


Thite  years  later,  American  Tobacco  researchers  wrote  a  memorandum  describing 
"suggested"  ways  of  increasing  the  nicotine/tar  ratio  in  cigarettes.  The  methods  included 
the  "addition  of  ammonia  salts ...  to  tc^cco,  which  on  smoking  would  free  the  ammonia 
and  thereby  cause  an  increase  in  nicotine  transfer  to  the  smoke."**^ 

By  |l980,  American  Tobacco  was  conducting  experiments  on  this  idea  by  adding  a 
saft  (potassium  carbonate)  to  its  Tareyton  blend.  According  to  the  research  memorandum 
describing  the  experiment,  "[s]ince  most  nicotine  in  tobacco  is  a  non-volatile  salt,  it  was 


"*  Letter  to  Waxman  HA,  on  behalf  of  tiie  American  Tobacco  ComjMmy  (Oct  14, 1994),  at  3.  SeeAR  . 
(VoL26Refj355). 

"'  Iiby  RM  JfT.  (American  TobaccoX  Nicotine  Content  of  Reconstituted  Tobacco  (Jua  5,  1974),  at  1.  See 
AR(Vol.26Ref.  357-3). 


6<6 


Id.  at  1-2 


**'  Pedeison  t>M  (American  Tobacco),  A  Study  of  the  Nicotine  to  Tar  Ratio  (Apr.  18, 1977),  at  4.  See  AR 
(VoL26Ref.365). 
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thought  that  a  greater  transfer  would  take  place  if  the  tobacco  was  made  baac  causing 

the  nicotine  to  volatilize  when  the  cigarette  is  smoked. "  *" 

Other  efforts  by  American  Tobacxx)  to  increase  the  amount  of  nicotine  delivered  by 
its  cigarettes  are  described  in  the  Jurisdictional  Analysis.  5e^  60  FR  41675-41677.  These 
efforts  show  that  like  Philip  Morris,  RJR,  and  Brown  &  Williamson,  American  Tobacco 
has  designed  and  planned  ways  to  enhance  nicotine  deliveries  to  smokers. 

ii         iDrillard  Tobacco  Company.  Like  the  other  cigarette  manufacturers,  the 
Lorillard  Tobacco  Company  developed  knowledge  about  numerous  ways  to  manipulate 
and  control  nicotine  deliveries.  For  instance,  in  a  1975  presentation,  Alexander  Spears, 
the  vice  chairman  and  chief  operating  officer  of  Lorillaid,  stated  that  "[tjhrough  [a] 
combination  of . . .  variables, .  ..it  is  possible  to  manipulate  the  yield  of  nicotine  from 
about  .1  mgto4mgper  cigarette''^  The  variables  cited  by  Spears  as  controlling 
nicotine  deliveries  included  "the  nicotine  content  of  the  tobacco";  "[the]  ponwity  of  the 
wfapper  and/or  ventilation  at  the  filter";  **the  affinity  of  the  filter  material  for  nicotine,  . 
particulariy  as  a  function  of  smoke  pH";  and  "plant  genetics."*'" 

In  a  1 98 1  paper  on  tobacco  leaf  blending,  Spears  further  described  "'the  ways  in 
which  higher  nicotine  levels  can  be  achieved.'"^^^  Spears  explained  that  nicotine 


^  Bodoibamer  NL  (American  Tobacco),  Le<4  Services  Monthly  Report  for  June  (Jun.  30, 1 980) 
(emphasis  added).  See  AR  (Vol  27  Ref.  385) 

***  SpeaiS  AW  (L(xil]ard  Tobacco  C^.),  Factors  Affecting  Smoke  Delivery  of  Nicotine  and  Carbon 
Monoxide,  presented  at  the  1975  Symposium-Nicotine  and  C:aib(Hi  Dioxide  (Nov.  17-18, 1975X  in 
Symposium  Proceedings- 1,  at  13  (en^hasis  added).  See  AR  (VoL  27  Ref.  395a). 


670 


Id. 


"^  Speais  AW,  J(»es  ST  (LOTillaid  Tobacco  Co.),  Chemical  and  Hiysical  Criterias  to  Tobacco  Leaf  of 
Modem  Day  Qgarettes,  Recent  Advances  in  Tobacco  Science,  Oct  6-9, 1981;7:19-39,  at  23.  See  AR 
(VoL  26  Ref.  373-1). 
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concentratiions  of  tobaccos  vaiy  widely,  from  3.65%  nicotine  in  upper-stalk  Burley 
tobacco  ana  3.26%  in  upper-stalk  flue-cured  tobacco  to  0.95%  in  Oriental  tobacco  and 
0.85%  in  stem-sheet  or  reconstituted  tobacco.  According  to  Spears,  "[hjigher  nicotine 
levels  can  be  achieved  by  decreasing  Oriental  and  the  stem  and  tobacco  sheet  and 
increasing  the  Buiiey  and  upper  stalk  positions  of  both  the  Rue-cured  and  the  Burley 
tobacco."*^  He  further  observed  that  ''current  research  is  directed  toward  increasing  the 


tine  levels 


nicotine  levels  while  maintaining  or  marginally  redlining  the  'tar'  deliveries 


)«673 


The  administrative  record  thus  reveals  that  the  cigarette  manufaaurers  have 
consistently  focused  their  product  research  and  development  efforts  on  developing 
methods  to  maintain  or  enhance  nicotine  deliveries.  These  activities  are  remarkable  for 
their  sustaitied  duration  and  for  the  fact  that  each  cigarette  manu&cturer  independently 
acquired  similar  capabilities  to  roaiiipulate  and  coiitrol  nicotine  delivoies.  This  again 


demonstrates  the  central  role  of  nicotine  delivery  in  the  design  of  cigarettes. 

Fflter  and  Paper  Suppliers'  Product  Research  and 
Development  Efforts 

The  filter  and  paper  suppliers  for  cigarette  manufecturers  also  developed  products 

to  enhance,nicotine  delivoies,  including  m^hods  for  "iix;reasing  nicotine  delivery  without 

changing  tar  delivery*^*  and  for  "alterfing]  cigarette  nicotine  delivery  independently  of  tar 


'^  Id.  at  24  dempfaasis  added). 
'"  M  at  3 1  ^mphasis  added). 

674, 


Selke  WA,  Making  ttie  dgaiette  do  just  what  you  want  it  to  do,  Journal  Tobacco  Intematiotwd^ 
1983: 12  (eD«)hasis  added).  See  AR  (VoL  102  Ref.  8%). 
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delivery.'       These  efforts  arc  not  direct  evidence  of  the  manufactmers'  intent,  because 
the  product  development  was  conducted  by  suppliers,  rather  than  the  manufacturers 
themselves.  Nevertheless,  the  suppliers'  efforts  corroborate  the  Agency's  finding  that  the 
cigarette  manufaaurers  seek  the  capability  to  enhance  nicotine  deliveries  in  low-tar 
cigarettes.  They  show  that  the  suppliers  understood  manufacturers  to  be  interested  in 
acquiring  products  that  would  enable  the  manufacturers  to  selectively  remove  more  tar 
than  nicotine  from  cigarette  smoke. 

To  develop  products  with  enhanced  nicotine  deliveries,  the  filter  and  paper 
suppliers  altered  the  filtration  and  ventilation  systems  in  cigarettes.  Filters  are  used  to  trap 
smoke  particles  before  they  enter  the  mouths  of  smokers.  Ventilation  technologies  draw 
air  into  the  cigarette  through  holes  in  the  filter  or  through  porous  cigarette  paper,  diluting 
the  smoke.  The  suppliers  found  that  these  systems  could  be  manipulated  to  selectively 
remove  more  tar  than  nicotine,  thereby  increasing  the  nicotine/tar  ratio  in  the  smoke. 

Documents  in  the  administrative  record  describe  several  of  the  methods  developed 
for  increasing  nicotine  delivery  relative  to  tar.  According  to  one  report,  "[sjimply 
changing  the  location  of  the  vents  in  a . . .  filter  has  a  measurable  effect  on  the  cigarette 
performance,"  with  "the  nicotine  content  [being]. . .  greatest  when  the  vents  were 
positioned  where  the  tobacco  and  filter  were  joined."*^*  The  same  effect  could  be 
achieved  by  perforjtting  the  cigarette  paper.  One  report  found  that  "[ijncreasingly  porous 


675 


Lee  BM  (Eastman  Kodak  Company),  Modification  of  Nicotine  to  Tar  Ratio  in  Cigarette  Smoke,  42nd 
Tobacco  Chemists'  Research  Conference,  Lexingtcm,  Kentucky  (Oct  2-5, 1988X  at  33  (emphasis  added). 
See  AR  (VoL  639  Ref.  2). 


676 


KiefCT  JE,  Ventilated  Rlters  and  Their  Effect  an  Smoke  Compositian,  Recent  Advances  in  Tobacco 
Science  (1979),  at  79.  See  AR  (VoL  28  Ref.  465). 
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perforated  papers  . . .  selectively  increase  nicotine. , .  ."*^  Research  Oy  a  tobacco 
company  confirmed  the  influence  of  paper  design  on  tar  and  nicotine  deliveries,  finding 
that  "tar/nicptine  ratios  are  detennined  primarily  by  paper  permeability;  high  permeability 
produces  the  lowest  tar/nicotine  ratios."*^  A  low  tar/nicotine  ratio  is  mathematically 


equivalent  tlD  a  high  nicotine/tar  ratio. 

Other  reports  have  shown  that  cigarettes  designed  with  increased  ventilation  and 
less  filtration  will  "increas[e]  nicotine  delivery  without  changing  tar  delivery;"*^^  and  that 
the  use  of  additives  to  increase  the  pH  of  the  filter  will  alter  cigarette  nicotine  delivery 


680 


independently  of  tar  delivery,  increasing  the  nicotine/tar  ratio  by  up  to  15% 

These  Product  Research  and  Development  Efforts  Were    „ 
.  UndfCrtaken  for  Commercial  Reasons 

The  cigarette  manufecturers  do  not  generally  dispute  that  they  engaged  in  the 
product  resiarch  and  development  activities  described  above.  Instead,  they  argue  that 
their  research  on  increasing  or  maintaining  nicotine  delivery  while  lowering  tar  was  largely 
in  response!  to  "government"  initiatives.  In  support  of  this  claim,  these  comments  refer  to 


*"  Owens  Jr.jWF  (Ecusta  Paper  and  Film  Group),  Effect  of  Cigarette  Paper  on  Smoke  Yield  and 
Compositionj^  32d  Tobacco  Chemists'  Research  Conference,  Monneal  Canada  (1978)  (emphasis  added). 
S<*AR(Vot639Rcf.2). 

'"  McMurtrie  A,  Litringcr  EF,  and  Wu  DT,  Cigarette  Paper  Effects  on  Tar/Nicotine  and  CO/Tar  Ratids. 
35th  Tobacco  Chemists'  Research  Conference,  Winston-Salem,  North  Carolina  (1981).  See  AR  (VoL  639 
Re£2).        I 

'^  Selke  WAi,  Making  ttie  cigarette  do  just  what  you  want  it  to  do.  Journal  Tobacco  International 
1983:12.  54aR  (VoL  102  Ref  8%). 

Browne  CL  (Hoechst  Celanese),  The  Design  of  Cigarettes,  at  72.  See  AR  (VoL  27  Rcf.  399). 

'*'  Lee  BM  (Eastman  Kodak  Company),  Modification  of  Nicotine  to  Tar  Ratio  in  Cigarette  Smoke,  42nd 
Tobacco  Chemists'  Research  Conference,  LexingtCMi,  Kendicky  (Oct  2-5, 1988),  at  33.  See  AR  (VoL  639 
Refc2). 
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a  few  sentences  in  a  1981  report  of  the  U.S.  Surgeon  General,  the  recommendation  of  a 

scientist  at  NIH  in  1976,  and  a  few  scattered  articles  firom  nongovernment  researchers 
beginning  in  1973.  The  comments  offer  no  evidence  from  company  documents  to  show 
that  any  part  of  the  industry's  extensive  research  on  increasing  nicotine  delivery  from  low- 
tar  cigarettes  was  actually  motivated  by  the  cited  "initiatives." 

The  evidence  in  the  administrative  record  also  fails  to  supp(»t  the  industry's 
claims.  The  laige  number  of  internal  tobacco  company  documents  available  to  FDA 
indicates  that  the  companies'  product  research  and  development  was  conducted  for 
commercial  reasons.  Philip  Morris,  for  instance,  stated  that  "the  rationale"  for  its  research 
and  development  efforts  "rests  on  the  premise  that  such  knowledge  will  strengthen  Philip 
Monis  R&D  capability  in  developing  new  and  improved  smoking  products."^' 

The  driving  fon:e  behind  the  efforts  to  enhance  nicotine  delivery  in  low-tar 
products  was  the  industry's  knowledge  that  people  use  tobacco  for  nicotine  and  that 
below  a  certain  nicotine  level,  the  motivation  for  tobacco  use,  and  the  market  for  tobacco 
products  will  disappear.  RJR  researchers  knew  in  the  1970's  that  "a  zero  nicotine 
cigarette . . .  fails  to  provide  the  ultimate  satisfaction  in  the  lungs,"  hence  they 
recommended  '^maintaining  the  nicotine  as  high  as  posable"  in  low-tar  dgatettes.^^ 
Similarly,  a  1976  BATCO  "Smoking  Behaviour"  conference  report  shows  that  BATCO 
was  aware  of  the  need  to  maintain  adequate  nicotine  deliveries,  stating  that  "the  'benefits' 
of  smoking  appear  to  be  related  to  nicotine,  [arxl]  we  can  infer  that  the  'benefits'  of 


"'  Dram  WL,  Plans  and  Objectives-1979  (Dec  6. 1978X  in  141  Cong.  Rec.  H7669  (daUy  ed.  JuL  25, 
1995).  5«*AR(VoL  14  Ref.  175a). 

'•^  Seokus  M  (R.J.  Reynolds  Tobacco  Co.X  Some  Effects  of  Smoking  (1976/1977),  at  9,  10  (emphasis 
added).  See  AR  (VoL  700  Ref.  593). 
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smoking  might  disappear  if  cigarettes  with  low  levels  of  nicotine  became  the  norm.' 

Likewise,  a,  1972  Philip  Morris  presentation  indicates  that  Philip  Morris  knew  that 

I 
cigarettes  with  inadequate  levds  of  nicotine  would  not  be  purchased  by  smokers. 

Mojeover,  the  industry's  research  on  selectively  increasing  or  maintaining  nicotine 

while  loweijing  tar  cannot  be  attributed  to  govenunent  initiatives  because  it  began  before 

the  earliest  government  "initiative"  cited  by  the  comments.  For  example,  as  noted  in 


section  n 
maximum 


C3 


c.L  above.  Brown  &  Williamson  was  developing  **ways  of  obtaining 
rlicotine  for  minimum  tai^  at  least  as  early  as  1%5**^— well  before  the  1976 


NIH  and  thfc  1981  Surgeon's  General  documents  cited  by  the  industry.  Similarly,  Philip 
Morris  was  working  on  increasing  nicotine  levels  in  relation  to  tar  as  early  as  1970,  when 
it  began  experimentally  altering  the  nicotine/tar  ratio  of  Marlboro  cigarettes  by  "reduc[ing] 
the  tar  delivery  incrementally ...  and  increas[ing]  the  nicotine  delivery  incrementally  by 
adding  a  nitotine  salt"^  Thus,  the  industry  was  plainly  devetoping  low-tar,  enhanced- 
nicotine  products  before  any  of  the  cited  "government  initiatives." 

Finally,  FDA  notes  that  to  the  extent  that  the  indust^  accepted  the 
recommendations  of  outside  researchers  who  suggested  the  development  of  low-tar,  high- 
nicotine  products,  those  recommendations  were  based  on  the  researchers'  conclusion  that 


6«3 


Minutes  ctf  B  ATCX)  Group  R&D  Ccmfcrence  on  Smoking  and  Behaviour  at  SoutbanqXcm,  England 
(Oct  11-12, 1976).  at  4.  See  AR  (Vol  27  Ref.  376). 

*•*  Dunn  WL  (Philip  Morris  Inc.),  Motives  and  Incentives  in  Cigarette  Smoking  (1972),  at  4  (enq)hasis 
added).  See  AR(VoL  12  Ref.  133). 


685, 


6*6 


Griffith  R(B  (BATCO),  Report  to  Executive  Committee  (JuL  1,  1965),  at  1  See  AR  (Vol  27  Ref.  377). 


EichOTi  PA,  Dunn  WL  (Philip  Morris  Inc.),  Quarterly  Report  of  Projects  1600  and  2302-Oct.  I- 
Dec.  31. 197piDec.  31, 1970),  in  141  Cong.  Rec  H8r28  (daily  ed.  Aug.  1, 1995).  S«<  AR(VoL  27  Ref. 
376). 
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smc4cers  seek  adequate  doses  of  nicotine  to  satisfy  dependence  and  will  compensate  to 
achieve  those  doses  when  given  a  low-nicotine  cigarette.^'  The  cigarette  industry,  in 
contrast,  denies  that  snK)kers  compensate  for  nicotine  to  any  significant  extent  It  is  not 
credible  that  the  industry  would  have  accepted  and  acted  on  outsiders'  recommendations 
while  rejecting  the  fundamental  premises  on  which  the  recommendations  were  based. 
Moreover,  the  Surgeon  General,  while  suggesting  that  cigarettes  with  a  lower  tar-to- 
nicotine  ratio  should  be  investigated,  specificaUy  cautioned  against  achieving  this  goal 
through  strategies  that  reduced  tar  while  maintaining  a  nonnal  nicotine  yield: 

[Fjactors  of  "smoker  compensation"  must  be  considered  in  the  evaluation 
of  lower  "tai"  and  nicotine  cigarettes.  Filtered,  lower  "tar"  and  nicotine 
cigarettes  that  are  less  vuhierable  to  increasing  the  smoke  and  nicotine 
deliveries  are  needed  . . .  Attempting  to  minimize  smoker  con^)ensation  by 
selectively  reducing  "tar"  and  other  smoke  compounds  while  maintaining 
nicotine  yield  may  carry  serious  disadvantages.  First,  maintaining  nicotine 
delivery  may  reinfore  physiologic  habituation,  and  interfere  with  smoking 
cessation  attempts.  Second,  nicotine  gives  rise  to  the  tobacco-specific 
carcinogenic  N-nitrosamines . . .  Finally,  nicotine  is  suspected  to  be  a  major 
smoke  constituent  correlated  with  the  increased  risk  of  cardiovascular 
disease  among  cigarette  smokers.^** 

Accordingly,  the  evidence  establishes  that  the  industry  researched  and  developed 

methods  to  increase  relative  nicotine  deliveries  while  decreasing  tar  deliveries  for  a 

commercial  purpose — to  ensure  that  ci^rettes  provide  pharmacologically  satisfying  doses 

of  nicotine. 


^^  See,  e.g.,  Russell  MAH,  et  al.,  ConqniisoD  of  effect  cxi  tobacco  coDSumption  and  caibon  monoxide 
absorpti(ni  of  changing  to  high  and  low  nicotine  cigarettes,  British  Medical  Journal  1973;4:512-516.  See 
AR(VoL89Ref.485). 

Gori  G,  Low  risk  cigarettes:  a  presoiptiin,  Sdence  1976;94(4271):  1243- 1246.  See  AR  (Vol.  535  Ref. 
96,  VOL  IV.D,  at  1-5). 


6S8 


Depaitment  of  Health  and  Hiunan  Services,  The  Health  Consequences  of  Smoking:  The  Changing 


Cigarette.  A  Report  of  the  Surgeon  General,  1981,  at  98  (citation  omitted).  See  AR  (VoL  123  Ref.  1586). 
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The 


U.C.4. 


The  Cigarette  Manufacturers  Design  Commercially  Marketed 
Cigarettes  to  Provide  a  Pharmacologically  Active  Dose  of  Nicotine 

evidence  summarized  in  section  n.C.3.  that  the  manufacturers  have  conducted 


product  resiarch  and  development  to  establish  the  doses  of  nicotine  needed  to  produce 
pharmacological  effects  and  to  optimize  nicotine  deUveries  to  consumers  estabUshes  that 
the  manufacturers  have  the  capacity  to  design  cigarettes  that  provide  pharmacologically 
active  dosel  of  nicotine.  In  this  section,  the  Agency  evaluates  the  evidence  in  the  record 
regarding  the  manipulation  and  control  of  nicotine  in  commCTcial  cigarettes.^' 

As  iiscussed  below,  the  evidence  in  the  administrative  record  establishes  that  many 
of  the  produa  research  and  development  efforts  described  in  section  ILC.3.  are  used  in 
important  |ays  in  the  commercial  cigarettes  marketed  today.  The  available  evidence 
shows  that  the  cigarette  manufacturers  pay  careful  attention  to  nicotine  in  all  phases  of 
cigarette  manufacture.  As  described  in  the  Jurisdictional  Analysis,  the  focus  on  nicotine  is 
apparent  aJ  each  step— from  the  growing  and  purchasing  of  tobacco  leaves,  to  the 
blending  o "  different  tobacco  varieties,  to  the  design  and  manufacture  of  the  finished 
cigarette.  ?^^  60  FR  41693-41733. 

Thi  evidence  in  the  record  further  demonsttutes  that  the  final  products— the 
finished  ci^ttes  sold  to  consumers— reflect  the  manufacttirers'  careful  attention  to 


*"  TTjc  evidence  in  section  ILC.2.,  supported  by  the  evidence  in  section  n.C3.  that  the  manufacturers 
"have  in  miad"  that  these  products  wUl  have  and  be  used  for  pharmacological  effects,  is  sufficient  by  itself 
to  establish  intended  pharmacological  use.  It  is  thus  not  necessary  for  the  Agency  to  establish  that 
commercial  agarettes  have  been  affirmatively  designed  to  provide  a  pharmacologically  acUve  dose  of 
nicotine  to  show  that  the  manuf acmrers  "intend"  the  pharmacological  effects  and  uses  of  cigarettes.  For 
example,  a  manufacmrer  of  a  traditional  full-strength  cigarette  may  not  need  to  take  any  specific  design 
steps  to  insure  that  the  cigarette  provides  a  pharmacologically  active  dose  of  nicotine.  Nevertheless,  this 
manufacmrer' s  understanding  and  expectation  that  the  full-strength  cigarette  wiU  be  used  by  consumers 
for  drug  purposes  would  be  sufficient  to  establish  the  cigarette' s  intended  pharmacological  use. 
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nicotine.  Manufacturers  of  commercially  marketed  cigarettes  commonly  manipulate 

nicotine  deliveries  to  provide  remarkably  precise,  phannacologically  active  doses  of 

nicotine  to  consumers.  The  principal  techniques  that  are  used  to  control  and  manipulate 

nicotine  deliv^es  include:  (1)  the  use  of  nicotine-rich  tobacco  blends  in  low-tar 

cigarettes;  (2)  the  use  of  filtration  and  ventilation  technologies  that  selectively  remove 

more  tar  from  smoke  than  nicotine;  and  (3)  the  use  of  chemical  additives  that  increase  the 

percentage  of  "free"  nicotine  in  cigarette  smoke.  Control  is  also  achieved  as  a  result  of 

extensive  attention  to  nicotine  in  tobacco  breeding,  leaf  purchasing,  leaf  blending,  and  the 

manufacture  of  reconstituted  tobacco. 

Indeed,  the  evidence  in  the  record  establishes  that  cigarette  designs  in  recent 

decades  have  been  driven  by  the  manufacturers'  desire  to  maintain  nicotine  deliveries  at 

pharmacologically  active  levels.  As  consumer  awareness  of  the  health  effects  of  smoking 

has  increased,  the  cigarette  manufacturers  have  responded  by  adding  filters  and  using 

ventilation  to  reduce  tar  deliveries.  However,  the  manufacturers  have  not  reduced 

nicotine  deliveries  proportionately.  Rather,  the  evidence  available  to  the  Agency  indicates 

that  they  have  strived  to  ensure  diat  nicotine  deliveries  remain  at  a  phannacologically 

active  level.*'" 

a.        The  Manufacturers  Use  Nicotine-Ridi  Tobacco  Blends 
in  Low-Tar  Cigarettes 

Perhaps  the  clearest  example  of  deliberate  manipulation  and  control  to  maintain 
nicotine  deliveries  at  levels  sufficient  to  provide  pharmacological  satisfaction  occurs  in  the 


^^  RJR's  Eclipse,  the  new  tobacco  product  that  is  being  test-maiketed,  canies  this  effort  to  close  to  its 
logical  ctmclusion — maintaining  nicotine  deliveries  at  the  level  of  conventicHial  ultra-low-tar  dgaieties 
while  allegedly  reducing  many  of  die  tar  conqjonents  oi  tobacco  snx>ke  substantially  below  these  levels. 
Edipse  is  discussed  further  in  section  ILCS.b.,  above  (product  research  and  development). 
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manufactuii  of  low-tar  cigarettes.  The  evidence  in  the  administrative  record  indicates  that 
cigarette  minufacturers  commonly  use  nicotine-rich  tobacco  blends  in  these  products. 
Approximately  80%  of  the  cigarettes  on  the  market  today  are  cither  low-tar  (6  to  15  mg 


tar)  or  ultrat 


low-tar  (less  than  6  mg  tar) 


691 


The  Use  of  Nicotine-Rich  Tobacco  Blends  in  the  1950' s.  The  evidence  in 


the  record  indicates  that  the  use  of  richer  nicotine  blends  fust  occurred  in  the  1950' s, 
when  filters  were  first  added  to  cigarettes.  Documents  provided  to  the  Agency  by  the 
tobacco  industry  show  that  a  shift  to  higher  nicotine  blends  occurred  to  offset  the 
reductions  in  nicotine  deliveries  caused  by  the  use  of  filters.  According  to  one  1956 
document '  'With  the  increase  in  production  of  filter  tip  cigarettes, . . .  demand  has 
increased f  ir  heavier-bodied  [tobacco]  types  that  have  full  aroma  and  flavor  and  a 
relatively  high  nicotine  content. 

As  ( jarly  as  1957,  the  U.S.  Department  of  Agriculture  (USDA)  recognized  that  the 
introduction  of  filters  was  causing  increased  demand  for  higher  nicotine  tobacco.  That 
year,  the  di  «aor  of  the  tobacco  division  of  USDA' s  Agricultural  Marketing  Service, 
Stephen  E  jWrather,  testified  before  Qjngress  that  the  industry  had  "moved  up  the  stalk" 


*"  Federal  Ttade  Commissicni,  Report  of  "Tar. "  Nicotine,  and  Carbon  Monoxide  of  the  Smoke  of  11(17 
Varieties  ofhomestic  Cigarettes  (1995).  See  AR  (Vol  535  Ref.  96.  voL  IV.B). 

"^  Jones  GL,  Collins  WK,  Measured  Crop  Performance  Tobacco  1956,  Department  of  FieW  Crops,  N.C, 
Slate  College.  Raleigh  N.C.  Research  RepcMt  No.  4  (Dec  1956),  at  1  (emjAasis  added).  See  AR  (VoL 
535  Ref.  96,  voL  IV.K). 


.<y  • 


296 


FedgnJ  Ragfater  /  Vol  61,  No.  168  /  Wednesday.  August  28,  1996  /  Rules  and  Regulations    44953 


n.c.4. 

in  blending  tobacco  for  use  in  filter  cigarettes.**^  **Moving  up  the  stalk"  is  a  reference  to 
the  higher  nicotine  content  in  the  upper  leaves  of  tobacco  plants.^'* 

Wrather  also  indicated  that  using  this  higher  nicotine  tobacco  in  the  blend  for 
filtered  cigarettes  enabled  manufacturers  to  maintain  the  same  "strength"  levels  in  the 
smoke  that  existed  in  unfiltered  cigarettes.**^  A  1957  Consumer  Reports  analysis  of 
nicotine  levels  in  filtered  and  unfiltered  cigarettes  placed  in  the  record  of  the  hearing 
showed  that  the  average  nicotine  content  in  regular-size  cigarettes  with  filters  was  higher 
than  in  regular-size  cigarettes  without  filters.**^  This  couM  only  have  been  accomplished 
through  the  use  of  higher  nicotine  tobacco  leaves  in  the  blend  for  filtered  cigarettes. 

fi.         The  Use  of  Nicotine-Rich  Tobacco  Blends  Today.  During  the  1 960'  s  and 
1970' s,  the  demand  of  consumers  for  "healthier"  cigarettes  led  to  further  declines  in  tar 
yields.  As  described  above  in  section  n.C.3.,  this  caused  the  cigarette  manufacturers  to 
develop  methods  to  ensure  that  the  nicotine  levels  in  cigarettes  did  not  drop  below 
acceptable  levels.***^ 


*"  False  and  Misleading  Advertising  (Filter-tip  Cigarettes):  Hearings  Before  the  Subcommittee  of  the 
Committee  on  Government  Operations,  U.S.  House  of  Representatives,  85th  Cong.,  IstSess.  189  (1957) 
(testimony  of  Stephen  E.  Wraiher).  See  AR  (VoL  172,  Rcf.  2035). 

***  See.  e.g..  Brown  &  Williamson  Tobacco  Corp.,  Commem  (Jaa  2, 1996),  at  10  ("ffigher  stalk  tobacco 
leaves  do  have  more  nicotine  than  lower  stalk  leaves  on  the  same  plant").  See  AR  (VoL  529  Ref.  104). 

^^ False  and  Misleading  Advertising  (Filter-tip  Cigarettes):  Hearings  Before  the  Subcommittee  of  the 
Committee  on  Government  Operations,  U.S.  House  of  Representatives,  85th  Cong.,  1st  Sess.  196  (1957) 
(testiuKMiy  of  Stq)hai  E.  Wrather).  See  AR  (VoL  172,  Ref.  2035). 


«96 


Id  at  662  (exhibit  15c). 


*"  Philip  Morris  USA  Research  and  Devetopment  Five  Year  Plan,  1974-1978  (May  1973),  in  141  Cong. 
Rec.  H8130-8131  (daily  ed.  Aug.  1, 1995).  5«  AR(VoL  711  Ref.  6). 

See  also  Low  Delivery  Cigarettes  and  Increased  Nicotine/Tar  Ratios,  A  Replication  (Oct  1975),  in  141 
Cong.  Rec.  H8009  (daily  ed.  Jul.  31, 1995).  See  AR  (VoL  27  Ref.  376a). 
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Th  5  evidence  in  the  record  indicates  that  the  low-tar  cigarettes  on  the  niaiket 

today  rcfk  ct  the  industry' s  concerns  with  providing  an  acceptable  nicotine  level  As 
numerous  documents  in  the  record  reveal*  low-tar  cigarettes  are  specifically  blended  to 
increase  their  nicotine  concentrations.  For  instance,  the  administrative  record  includes  the 
following  descriptions  of  the  use  of  blending  to  control  and  manipulate  nicotine: 
•  WilliailiFarone,  the  former  director  of  applied  research  at  Philip  Morris,  stated  that 

"(t]he  industry  employs  two  principal  means  of  controlling  the  nicotine  levels.'       One 
of  these  is  ''modification  and  control  of  the  tobacco  blend,  i.e.,  the  ratio  of  Buriey  (air- 
cured),  Bright  (flue-cured).  Oriental,  stems,  expanded  tobacco  products,  and 
reprocessed  tobacco  products  such  as  tobacco  sheet  made  from  stems  and  waste 
leaf."T  According  to  Farone; 


■4 


\oduct  developers  and  blend  and  lecrf  specialists  were  responsible 
for  manipulating  and  controlling  the  design  and  production  of 
cigarettes  in  order  to  satisfy  the  consumer's  need  for  nicotine  in 
Imver  yield  products. 

Blend  changes  were  an  especially  important  tool  used  to 
re  desired  nicotine  levels.  Tar  is  a  function  of  tobacco  weight. 
However,  an  all-buriey  cigarette  will  produce  a  higher  nicotine  level 
th^  an  all-bright  cigarette  of  the  same  weight  The  industry  knew 
by  using  a  higher  percentage  of  higher  nicotine  tobacco  in  their 
lojw  tar  cigarettes  they  could  achieve  an  increase  of  their  nicotine 
Bis.'"' 


ensut 


Jones  B,  Houck  W,  Martin  P  (PhiUp  Moris  Inc.),  Low  DeUvery  Cigarettes  and  Increased  Nicotine/Tar 
Ratios,  A  HepHcation  (OcL  1975),  in  141  Cong.  Rec.  H8132  (daily  ed  Aug.  1, 1995).  See  AR  (VoL  71 1 
Rel6). 

Wood  DJ,  Wilkes  EB  (BATCO),  Project  Wheal  -  Part  2:  U.K.  Male  Smokers:  Their  Reactions  to 


Cigarettes 


of  Different  Nicotine  Delivery  as  Influenced  by  Inner  Need  (Jaa  30,  1976),  at  2.  See  AR  (VoL 


20Ref.20^2). 

*"  FanMie  WA  The  Manipulation  and  Control  of  Nicotine  and  Tar  in  the  Design  and  Manufacture  of 
Cigarettes;  A  Scientific  Perspective  (Mar.  8,  19%),  at  5.  See  AR  (VoL  638  Ref.  2). 

*^  Id.  ai  5  (emphasis  added). 
^°°  Id.  at  10  (emphasis  added). 
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Ian  Uydess,  the  former  Philip  Morris  scientist,  stated  that 

Nicotine  levels  were  routinely  targeted  and  adjusted  by  Philip 
Morris  in  its  various  products  at  least  in  part,  through  blend 
changes 

•  •   •  •  . 

When  Philip  Morris  designed  a  new  ot  modified  blend,  they 
used  their  stored  tctoacco  inventories  much  like  a  scientist  would 
use  a  chemical  stockroom  to  select  the  ingredients  needed  to 
synthesize  a  new  material 

. .  .PhiUp  Morris  routinely  applied  this  knowledge  of 
selective  tobacco  blending  to  achieve  desired  nicotine . . .  levels  in 
the  products  that  it  designed  and  marketedJ^^ 

►   Alexander  Spears,  the  vice  chairman  and  chief  operating  officer  of  Lorillard  Tobacco 
Co.;  wrote  that  "the  lowest  *tar'  segment  is  composed  of  cigarettes  utilizing  d  tobacco 
blend  which  is  significantly  higher  in  nicotine  "^^  According  to  Spears,  the  nicotine 
concentration  in  the  lowest  tar  cigarettes  in  1981  was  22%  greater  than  the 
concentration  in  regular  cigarettes  (2.2%  versus  1 .8%).^°'  Spears  further  explains  that 
"[h]igher  nicotine  levels  can  be  achieved  by  decreasing  Oriental  and  the  stem  and 
tobacco  sheet  and  increasing  the  Buriey  and  upper  stalk  positions  of  both  the  flue-cured 
and  the  Burley  tobacco."^^ 

»  Another  Lorillard  researcher,  Velio  Norman,  has  explained  that  the  shift  to  tobacco 
blends  with  more  nicotine-rich  buriey  tobacco  was  motivated  by  a  desire  "to  impart 


™'  Declaration  of  Uydess  IL  (Feb.  29, 1996),  at  8, 10  (emphasis  added).  See  AR  (VoL  638  Ref.  1). 

'^  Spears  AW,  Jones  ST  (Lorillard  Tobacco  Co.X  Chemical  and  Physical  Criteria  for  Tobacco  Leaf  of 
Modem  Day  Cigarettes,  Recent  Advances  in  Tobacco  Science,  Oct  6-9,  I981;7:19,  at  22  (emphasis 
added).  S««  AR  (VoL  26  Ref.  373). 

™'W.at21. 

'°*«.at24. 
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more  irapict  to  smoke"  to  offset  the  effects  of  "gradually  lower  cigarette  smoke 

yields": 

As  various  means  were  used  to  gradually  lower  cigarette  smdce 
yields  there  has  been  a  tendency  to  use  more  Burley  in  order  to 
impart  more  impact  to  smoke.  Thus,  while  total  smoke  yields  of 
cigarettes  have  diminished,  the  relative  composition  of  smoke  has, 
in  the  case  of  many  cigarettes,  shifted  slightly  towards  what  is  more 
characteristic  of  Burley.^°^ 

"Impact"  is  a  term  used  by  the  tobacco  industry  to  describe  effects  that  are  associated  with 

nicotine  delivery.  See,  e.^.,.  Jurisdictional  Analysis,  60  FR  41776-41777. 

•  Similariy,  a  scientist  at  Brown  &  Williamson  reported  that  ^[ujltra  low  tar  cigarettes 


i 


.  ..use  blends  which  contain  about  20%  more  nicotine. 


m706 


Brown  &  Williamson's  development  of  the  high-nicotine  Y-1  variety  of  tobacco. 


)wn 


which  is  dis( 


above  in  section  ILC3.c.iiL,  was  an  attempt  to  use  breeding  and 


blaiding  to  iicrease  nicotine  concentrations  in  low-tar  cigarettes.  An  example  in  which 

i  .■■..■.,.- 

blending  has  been  used  to  increase  nicotine  concentrations  in  commercial  low-tar 
cigarettes  is  Philip  Monis'  Merit  cigarettes.  FDA  has  analyzed  the  relative  nicotine 
concentrations  in  the  regular,  low-tar,  and  ultra-low-tar  versions  of  Merit  cigarettes. 
FDA's  analy$is  revealed  that  Merit  Filter  lOO's  contained  1.46%  nicotine,  but  |hat  Merit 
Ultra  Lights  loO's  contained  1.67%  nicotine,  and  Merit  Ultima  lOO's  (the  fowest-tar 
product)  contained  1.99%  nicotine.  See  60  FR  41723-41724.  These  findings,  which 


""  Nonnan  V  (^Lorillard  Research  Center),  Changes  ui  Smoke  Chemistry  of  Modem  Day  Cigarettes, 
GreetBboro,  Nt  (1982),  at  168.  See  AR  (VoL  99  Rcf.  813). 


706 


Reynolds  ML  (Brown  &  WilliamsoD),  Symposium  Summary,  presented  at  Winstcm  Salem,  NC  at  179 


(Oct  6-9,  1981^  (emphasis  added).  See  AR  (VoL  99  Ref.  823). 
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_  _       .  -      __ 

show  nicotine  concentrations  increasing  as  reported  tar  yields  drop,  are  unchallenged  by 
Philip  Morris. 

A  similar  pattern  of  higher  nicotine  concentrations  in  lower  tar  products  exists  in 
other  brands.  For  instance,  in  1981,  Brown  &  Williamson  launched  a  new  ultra-low-tar 
brand  called  Barclay.  Tests  of  Barclay  and  fourteen  other  cigarettes  in  1982  showed  that 
the  tobacco  in  the  Barclay  blend  had  a  nicotine  concentration  of  2.69% — higher  than  any 
other  brand  tested.  In  fact,  Barclay's  nicotine  concentration  was  over  90%  higher  than  the 
regular-strength  Lucky  Strike  cigarette  tested.'"'  Other  brands  show  the  same  pattern  of 
higher  nicotine  concentrations  in  the  lowest-tar  cigarettes. 

These  industry  blending  practices  facilitate  the  use  of  low-tar  products  for 
pharmaceutical  purposes.  The  enhanced  nicotine  concentrations  in  the  lowest  tar 
cigarettes  result  in  higher  nicotine  deliveries  than  would  otherwise  occur,  allowing 
consumers  to  more  readily  satisfy  their  addiction  to  nicotine  and  obtain  other 
pharmacological  effects  of  nicotine  from  low-tar  cigarettes. 

ill        The  Use  of  Nicotine-Rich  Tobacco  Blends  Is  Not  Due  to  Accident  or 
Taste.  In  the  Jurisdictional  Analysis,  FDA  summarized  the  evidence  then  available  to  the 
Agency  regarding  the  use  of  nicotine-rich  blends  in  low-tar  cigarettes,  concluding  that 
"[s]ignificant  evidence  also  demonstrates  that  tobacco  manufacturers  have  used  blwiding 
techniques  to  increase  nicotine  concentrations  in  low-tar  cigarettes  and  thereby  maintain 
nicotine  delivery  while  reducing  tar  delivery."  60  FR  41708.  The  public  comment  period 


™'  Regulation  of  Tobacco  Products  (Part  3):  Hearings  Before  the  Subcommittee  on  Health  and  the 
Environment,  House  Energy  and  Commerce  Committee.  U.S.  House  of  Representatives,  103d  Cong..  2d 
Sess.  173  (Jun.  23.  1994).  SeeAR(W6L  709 Rcf.  3). 
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provided  tW  cigarette  manu&cturers  with  an  opportunity  to  provide  an  alternative    ' 
explanation  of  this  evidence  of  nicotine  manipulation.  As  explained  below,  however,  the 
industry  doels  not  effectively  rebut  the  evidence  that  the  manufacturers  use  nicotine-rich 
blends  to  enhance  nicotine  deliveries.  The  industry's  failure  to  provide  a  convincing 
counter-explanation  for  its  actions  is  further  support  for  the  Agency's  finding  that  the 
icturelrs 


manufac 


design  low-tar  cigarettes  with  nicotine-rich  blends  to  maintain  adequate 


nicotine  deliveries.  . 

The  cigarette  manufacturers  make  two  conflicting  arguments  in  response  to  the 
evidence  thai  they  manipulate  tobacco  blends  to  enhance  nicotine  content  in  low-tar 


^Irst, 


products.  First,  they  categorically  assert  that  they  "do  not  independently  'controf  for  or 
'manipulatej  the  nicotine  content  in  any  of  their  blends."^^ 


Second,  they  maintain  that,  to  the  extent  they  do  control  and  manipulate  nicotine 
content,  they  do  so  strictly  for  taste.  Thus,  they  contend  that  ( 1 )  they  "blend  their 
tobaccos  forjflavor"^"'  and  (2)  "nicotine  plays  an  important  role  in  the  taste  and  flavor  of 
cigarette  sm6ke."'*°  During  his  appearance  before  Congress,  for  instance,  William 
Campbell,  the  president  of  Philip  Morris,  conceded  that  the  ultra-light  Merit  Ultima 
cigarette  uses  a  tobacco  blend  with  a  higher  concentration  of  nicotine  than  the  regular 
Merit  cigarette,  but  insisted  that  "it's  there  for  taste."^"  Similariy,  Thomas  Sandefur,  then 


70« 


709 


710, 


711 


Joint  Comment  of  Cigarette  Manufacturers  (Jan.  2, 1996),  Vol  IV,  at  66.  See  AR  (VoL  535  Rcf.  96). 

Id. 

RJ.  Rcynofas  Tobacco  Co.,  Comment  (Jaa  2, 19%X  at  50.  See  AR  (VoL  519  Ref.  103). 


Regulation  of  Tobacco  Products  (Part  1):  Hearings  Before  Oie  Subcommittee  on  Health  and  the 
Environment,  Committee  on  Energy  and  Commerce.  VS.  House  of  Representatives,  103d  Coi^,  2dSess. 
764  (Apr.  14,  1994)  (testimony  of  W.L  CampbeU).  See  AR  (VoL  707  Ref.  1). 
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CEO  of  Brown  &  Williamson,  conceded  under  questioning  that  Brown  &  Williamson  uses 

high-nicotine  blends  in  low-tar  products,  but  asserted  that  **[wjhat  we  were  trying  to  do 

was  maintain  a  certain  amount  of  nicotine  which  gives  us  better  taste." 

Based  on  the  evidence  in  the  record,  the  Agency  finds  the  manufiEiaurers' 
contention  that  they  do  not  control  and  manipulate  nicotine  levels  in  blends  not  to  be 
credible.  The  high  nicotine  content  in  the  blends  of  low-tar  cigarettes  is  not  an  accident 
It  necessarily  reflects  the  cteliberate  design  choices  of  the  manufaaurers.  Moreover,  the 
manufacturers'  argument  that  they  do  not  control  and  manipulate  the  nicotine  content  of 
blends  is  in  fundamental  conflia  with  their  assertions  that  they  manipulate  nicotine  for 
taste. 

For  several  reasons,  the  Agency  also  does  not  regard  the  manufaaurers'  assertion 
that  they  control  and  manipulate  nicotine  only  for  taste  to  be  credible.  First,  the 
manufacturers'  assertion  is  contradicted  by  numerous  internal  statements  of  senior 
researchers  and  officials  in  the  tobacco  industry,  made  public  during  the  Agency's 
investigation.  As  discussed  above  in  section  ILC.2.,  many  senior  researchers  and  officials 
within  the  industry  explicitly  adaiowledge  that  nicotine  provides  desired  pharmacological 
effects  to  consumers,  and  refer  to  cigarettes  as  a  "dispenser  for  a  dose  unit  of  nicotine," 
a  "nicotine  delivery  device,"'**  "a  vehicle  for  delivery  of  nicotine,"''*  *the  means  of 


'"  Regulation  of  Tobacco  Products  (Part  3):  Hearings  Before  the  Subcommittee  on  Health  and  the 
Environment  of  the  Committee  on  Energy  and  Commerce,  US.  House  of  Representatives,  103d  Congress, 
2d  Sess.  227  (Jua  23, 1994)  (statemait  of  Thomas  Sandefur)  (en^hasis  added).  See  AR  (Vert.  709 
Ref.  3). 

"'  Dunn  WL  (Philip  Morris  Inc.),  Motives  and  Incentives  in  Cigarette  Smoking  (1912),  at  5.  See  AR 
(Vol.12  Ref.  133). 

"*  PhiUp  Moms  Inc.,  Draft  Report  Regarding  a  Prc^wsal  fOT  a  "Safer"  Cigarette,  Code-named  Table,  at  5. 
5«AR(VoL531Ref.  122). 
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providing  nipotine  dose  in  a  metered  fashion,"^'*  and  a  device  that  provides  the  smoker 

"very  flexible  control  over  titrating  his  desired  dose  of  nicotine."^"  Other  senior 

executives  have  stated  that  the  cigarette  industry  is  "in  the  business  of  selling  nicotine,  an 

addictive  drug . .  ."''*  and  that  "a  good  part  of  the  tobacco  industry  is  concerned  with  the 

administration  of  nicotine  to  consumers."'*'  The  industry's  argument  that  high-nicotine 

blends  are  used  in  cigarettes  only  for  taste  cannot  be  reconciled  with  the  industry's  own 

internal  statements  that  cigarettes  are  intended  to  deliver  pharmacological  doses  of 


nicotine  to  consumers.  Indeed,  one  PhUip  Morris  document  quoted  by  the  company  in  its 
comments  calls  nicotine  a  "tasteless"  constituent  of  tobacco.'^ 

Second,  the  manufacturers'  position  on  nicotine  and  taste  cannot  be  reconciled 
with  the  industry's  record  of  extensive  research  into  nicotine  pharmacology.  In  contrast, 
very  little  oflthe  industry's  research  has  examined  the  role  of  nicotine  in  taste.  In  their 
comments  tl)e  cigarette  manufacturers  cite  only  a  handful  of  industry  studies  on  this 


subject.  FDA  has  reviewed  all  of  these  studies  and  finds  that  they  do  not  substantiate  the 
f^'s  claim  i 


industry' 


that  nicotine's  effects  on  taste  are  the  reason  consumers  snooke.  See 


'"  Teaguc  CS  (R.J.  Reynolds  Tobacco  Co.X  Research  Planning  Memorandum  on  the  Nature  of  the 
Tobacco  Buaness  and  the  Crucial  R<de  of  Nicotine  Therein  (Ape.  14,  1972),  at  1.  SeeAR  (Vol  531 
Rcf.  125). 

^''  Proceeding^  of  the  BATCO  Groi^  R&D  Smoking  Bdiaviour-Maiketing  Qmference,  Session  I ,  slides 
(JuL  9-12,  1984X  at  BW-W2-03242.  See  AR  (VoL  24  Ref.  315). 


717 


718 


Transdermal  Nicotine  Patches,  at  2.  See  AR  (VoL  531  Ret  124), 

Yeaman  A  (Brown  &  Williamsoa),  Implications  of  Bastelle  Hippo  I  and  II  and  the  Griffith  Filter 


(JuL  17,  1%3),  at  4.  See  AR  (VoL  21  Ref.  221). 

'"  Green  S  J  (B  ATCOX  BAT  Group  Research  (Sep.  4,  1968).  atZ  See  AR  (VoL  15  Ref.  192). 

""  Philip  Mortis  Inc.  Conunent  (Apr.  19, 19%),  at  64-65  (eaq)hasis  addedX  citing,  "Merit  Team  Secaad 
Speaker"  (Jani  14,  1 976).  See  AR  (VoL  700  Ref.  226). 
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section  n.B.2.c.,  above.  Philip  Morris's  comments  do  state  that  Philip  Morris  conducted 
sophisticated  investigations  into  flavor  using  an  EEG-assisted  "olfactometer."  Yet 
according  to  Philip  Morris,  ''[njone  of  that  'olfactometer '  work  involved  nicotine  at 
alT'^^^ — an  omission  that  conflicts  with  the  industry's  assertion  that  nicotine  has  an 
important  role  in  flavor. 

By  contrast,  the  industry  has  conducted  or  funded  hundreds  of  studies  on  nicotine 
pharmacology,  focused  primarily  on  nicotine's  effects  on  brain  function.  Manufacturers 
have  learned  through  this  research  that  nicotine  has  the  hallmark  characteristics  of  an 
addictive  drug,  see  section  n.C.3„  above,  and  "abuse  liatjility";^^  that  nicotine  changes 
pattems  of  human  brain  waves  in  a  manner  associated  with  anxiety  relief,  ^^  and  that 
"[n]icotine  is  an  extremely  biologically  active  compound  capable  of  eliciting  a  range  of 
phaimacological,  biochemical  and  physiological  responses."^^ 

The  research  conducted  by  several  companies  to  find  "nicotine  analogues"  to 
replace  nicotine  in  cigarettes  provides  an  especially  clear  illustration  that  the  industry 
regarded  nicotine's  primary  effects  as  pharmacological,  not  flavor-related.  The  goal  of 
this  research  was  to  develop  a  molecule  that  would  "mimic  nicotine's  effect  in  the 


721 


Id.  at  47  (eiiq)hasis  added). 


"*  Regulation  of  Tobacco  Products  (Part  2):  Hearings  Before  the  Subcommittee  on  Health  and  the 
Environment  of  the  Committee  on  Energy  and  Commerce,  U.S.  House  of  Representatives,  I03d  CoDg.,  2d 
Sess.  33  (Apr.  28, 1994)  (testimony  of  Viaor  DeNoble).  See  AR  (VoL  708  Rcf.  2). 

"'  Pritchard  WS  (R.  J.  Reynolds  Tobacco  Co.),  Electroencej*alograiAic  efifects  of  cigarette  smoking, 
Psychopharmacology  1991;104:485-490.  See  AR  (VoL  3  Ref.  23-2). 

"*  BATCO,  Method  for  Nicotine  and  Cotinine  in  Blood  and  Urine  (May  21,  1980),  at  2.  See  AR  (VoL  23 
Ref.  300-1). 
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brain' 


stirotei 


n.CA 


726, 


*possess[]  the  desired  features  of  brain  stimulation  and  stress-relief     not  to 


find  substitote  compounds  with  the  same  flavor  characteristics  as  mcotme. 

ThiDd,  the  manufacturers'  contention  that  they  blend  for  taste  and  not  for 


pharmacological  effects  conflicts  with  their  assertions  that  they  blend  and  design  their 
products  to  meet  consumer  preferences.  As  discussed  above  in  sections  n.A.  and  II.B., 
the  primary  reason  consumers  snooke  is  to  satisfy  tfieir  addiction  and  obtain  the  other 
pharmacological  effects  of  nicotine,  such  as  sedation  and  stimulation.  This  fact  is  widely 
accepted  by  both  the  scientific  conmumity  and  researchers  and  officials  widiin  the  tobacco 
industry.  C  igarette  manufactures  that  strive  to  satisfy  smokers'  demands  must  necessarily 
design  and  tlend  cigarettes  that  produce  pharraacologkal  effects,  including  satisfying  the 
needs  of  addicted  smokers.  This  issue  is  further  discussed  in  section  HCAf.,  below. 

Thcj  Agency  does  not  find  that  flavor  i&  irrelevant  in  the  blending  process.  To  the 

I 
contrary,  the  Agency  agrees  that  one  of  the  objectives  in  tobacco  blending  is  to  provide 

flavorful  cigarette  smoke.  In  the  competitive  cigarette  marketplace,  a  cigarette  that 

satisfied  cotisumers'  pharmacological  demands  f(x  nicotine  but  did  not  taste  good  would 

be  unlikely , to  be  a  conmierdal  success.  RJR's  expcneax  with  Premier  may,  in  fact. 


confirm  tlB$  point 


^  Regulatioh  of  Tobacco  Products  (Part  2y.  Htarings  Before  the  Subcommittee  on  Health  and  du 
Environment  of  the  Committee  on  Energy  and  Commerce,  U.S.  House  of  Representatives,  103d  Cong.,  2d 
Sess.  33  (Apt  28. 1994)  (testimony  of  Victor  DeNoWe).  See  AR  (VoL  708  Ret  2). 

™  Minntes  oT  B  ATCO  Research  Conference  at  Hilloa  Head,  SC  (Sep.  24-30. 1968X  at  3.  See  AR  (VoL 
14  Ref.  172-2). 
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The  Agency  finds,  however,  that  a  cigarette  that  tasted  good  but  did  not  satisfy 

consumers'  phannacological  demands  for  nicotine  would  be  even  more  unlikely  to  be  a 

commercial  success.  As  Ian  Uydess,  the  former  Philip  Morris  scientist,  states: 

[A]  cigarette  having  satisfactory  ('high  enough')  nicotine  levels  but 
marginal  flavor,  stood  a  better  chance  of  being  'accepted'  in  the 
market  place  than  a  somewhat  better  tasting  product  with  zero  or 
ultra-low  levels  of  nicotine  ('not  enough'). 

. . .  Tobacco  companies  like  Philip  Morris  learned  a  long 
time  ago  that  it  was  hard  to  get  people  to  stay  with  a  good  tasting 
product  if  the  nicotine  level  was  too  lowJ^^ 

In  other  words,  to  produce  a  cigarette  that  smokers  will  find  acceptable,  the  cigarette 

manufaaurer  must  use  tobacco  blends  that  provide  consumers  the  desired 

pharmacological  effects  of  nicotine. 

For  these  reasons,  FDA  concludes  that  cigarette  manufacturers  use  nicotine-rich 

blends  in  low-tar  cigarettes  to  ensure  that  these  cigarettes  deliver  pharmacologically  active 

doses  of  nicotine. 

b.        The  Manufacturers  Use  Filtration  and  Ventilation  Technologies 
.    That  Selectively  Remove  More  Tar  than  Nicotine  and  That  AUow 
Smokers  To  Inhale  More  Nicotine  than  the  Measured  Levels 

The  evidence  before  the  Agency  also  supports  a  finding  that  cigarette 

manufocturers  use  cigarette  filters  and  ventilation  to  manipulate  nicotine  deliveries. 

Especially  in  low-tar  products,  the  available  evidence  indicates  that  cigarette 

manufacturers  and  their  filter  suppliers  have  engineered  filtration  and  ventilation  systems 

to  bring  about  greater  reductions  in  tar  than  in  nicotine,  thereby  increasing  the  nicotine/tar 

ratio.  According  to  William  Faione  of  Philip  Morris,  "modification  of  the  construction  of 


'"  Declaration  of  Uydess  IL  (Feb.  29. 1996),  at  1 1, 13  (emphasis  added).  See  AR  (VoL  638  Ref.  1). 
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the  cigarette  such  as  filter  type,  the  type  of  filter  material  used,  the  number  and  placement 
of  ventilatk)n  holes,  [and]  the  density,  composition  and  porosity  of  the  cigarette  paper*'  is 
the  second  ixincipal  means  of  controlling  nicotine  used  by  the  industry. 

Th^  effect  of  filtration  and  ventilation  On  nicotine  deliveries  is  recognized  in  the 
technical  tobacco  literature.  Accwding  to  an  article  by  a  researcher  at  Lorillard  Tobacco 


Co.: 


[Vjentilated  filters  caused  a  significant  drop  in  the  amount  of 
nicotine  retained  on  the  filter. 

I      ...  [SJmokefrom  ventilated  cigarettes  is  relatively 


enriched  in  nicotine  J^ 


^$cie 


Similarly,  scientists  at  Eastman  Kodak  Co.,  a  manufacturer  of  cigarette  filters,  have 
observed  tlat  "[a]s  ventilation  is  increased,  the  nicotine  content . . .  increases 
markedly-'f"^ 

Indeed,  some  filter  manufacturers  have  openly  promoted  the  ability  of  their  filtos 
to  increase  nicotine/tar  ratios.  For  instance,  Filtrona  Ltd.'s  Filtrona  Ratio  filter  was 
promoted  as  "a  new  option  available  to  cigar^te  design^s  which  allows  management  of 


the  yield  ratios  of  important  smoke  components  relative  to  tar,  [including] . . .  nicotine. 


»731 


"*  FaiODe  WA,  The  hfanipulation  and  Control  of  Nicotine  and  Tar  in  the  Design  and  Manufacture  of 
Cigarettes:  A  Scientific  Perspective  (Mar.  8,  1 996),  at  5.  See  AR  (Vol  638  Ref.  2). 

™  Nwrnan  V,  Ihrig  AM,  Sboffoer  RA  (LOTillaid  Tobacco  Co.),  The  effea<rftip  diIuti<Mi  <m  the  filtiatiOD 
efftcioKy  of  upstream  and  downstream  segments  of  cigarette  filtms,  Beitrage  zur  Taba^orschung 
Inurnationd.  JuL  1984;  12(4):  178-185.  at  184  (emphasis  added).  See  AR  (Vol  103  Ref.  923). 

^  Kiefer  JB  (Eastman  Kodak  Co.\  Voitilated  filteis  and  their  efifea  aa  smoke  coiqMsiticHi.  Recent 
Advances  in  Tobacco  Science  (1979),  at  78.  See  AR  (Vol  28  Ref.  465). 
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Papers,  f^ters,  and  tipping.  Tobacco  Reporter,  Apr.  1985;1 12(4):32.  See  AR  (Vol  351  Ref.  5624). 
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When  applied  to  commercial  brands,  this  filter  increased  nicotine  deliveries  by  over  25%, 

while  leaving  tar  delivCTies  virtually  unchanged."^ 

In 'their  comments  on  the  Jurisdictional  Analysis,  the  cigarette  manufacturers 
acknowledge  that  filtration  and  ventilation  in  low-tar  cigarettes  produce  enhanced 
nicotine/tar  ratios,  but  they  argue  that  this  is  strictly  an  unavoidable  physical 
phenomenon — not  a  design  feature.  The  administrative  record  does  not  support  their 
position. 

Contrary  to  the  cigarette  manufacturers'  contention,  the  filter  manufacturers 
describe  the  role  of  filters  and  ventilation  as  not  simply  removing  tar  and  nicotine 
according  to  immutable  proportions  determined  by  the  laws  of  physics.  Filters  are  highly 
engineered  products  that  are  ''designed  exclusively  to  yield  the  mwdmum  satisfaction 
from  a  carefully  chosen  tobacco  blend  "^^^  The  object  of  filters  and  ventilation  is  to 
"control  the  yield  of  the  many  constituents  that  the  smoker  receives"  and  to  "act[]  more 
as  a  smoke  modifier  than  as  an  absolute  filter  which  removes  all  particles  of  a  known 

«:_<.  »»734 

size. 

As  described  above  in  section  n.C3.e.,  the  administrative  record  indicates  that 
filter  manufacturers  have  developed  numerous  strategies  for  independently  changing  tar 
and  nicotine  deliveries.  When  the  cigarette  manufacturer  selects  a  filter  aiKl  ventilation 
design,  therefore,  the  cigarette  manufacturer's  choices  necessarily  affea  the  relative 


732 


Id. 


^^^  niilips  JA  (Hltrcna  IntematioDal  Ltd.),  Filters  for  cigarettes:  an  integral  pan  of  the  cigarette.  Tobacco 
Reporter  (Oct  1981),  at  34  (emphasis  added).  See  AR  (Vol  3S1  Ref.  5624). 
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Id.  at  34  (emphasis  added). 
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nicotine  and  tar  deliveries.  A  decision  to  place  the  ventilation  holes  close  to  the  tobacco 
rod  will  increase  relative  nicotine  deliveries,'^  as  will  a  decision  to  increase  the  porosity  of 
the  cigarette  paper.'^  The  use  of  increasingly  porous  perforated  cigarette  paper  will 
''selectivelMincrease  nicotine"^^   A  decision  to  rely  on  relatively  more  ventilation  and 
relatively  lejss  filtration  is  another  ^'toolO"  that  "increas[es]  nicotine  delivery  without 
changing  tar  delivery."'"  Likewise,  when  manu£Eicturers  decide  to  increase  the  pH  of  the 
filter  through  use  of  an  additive,  this  increases  cigarette  nicotine  delivery  "independently" 
of  tar  delivery .'^  Thus,  contrary  to  the  position  of  the  cigarette  manufacturers,  there  are 
many  technical  choices  that  manufecturers  make,  in  filtration  and  ventilation  design  that 

I 

determine  the  extent  to  which  the  cigarette  filter  and  ventilation  will  increase  nicotine 
deliveries  relative  to  tar  deliveries. 

ThCj  statement  of  William  Farone  corroborates  the  evidence  showing  that 
deliberate  design  decisions  have  caused  the  selective  filtration  and  ventilation  observed  in 


^  Kiefer  JE  (Eastman  Kodak  CaX  Ventilated  fillers  and  their  effea  on  smoke  coofmsitioii.  Recent 
Advances  in  Tobacco  Science  (1979),  nt  19.  &<  AR  (Vol  28  Ret  465). 

"*  McMurtrie  A,  Litringcr  EF,  Wu  DT  (Brown  &  WilliamsonX  Cigarette  Paper  Effects  on  Tar/Nicotine 
and  CO/Tar  Uatios,  35tb  Tobacco  Chemists'  Research  Conference,  Winston-Salem,  NcKih  Carolina 
(Oct  6-9, 1^1).  5«*  AR  (VoL  639  Ref.  2), 

"'  Owens  WF  Jr.  (Ecosta  PapCT  and  Rim  Group),  Effect  of  Cigarette  Paper  on  Smoke  Yield  Composition, 
32d  Tobacco  Chemists'  Reseaidi  Cooference,  Montreal,  Canada  (1978)  (em^rfiasis  added).  See  AR  (VoL 
639Ref.  10).| 

,  ^^  Selke  W  A.  Making  die  dgaretle  do  just  what  you  want  it  to  do,  Journal  Tobacco  International 
1983:12.  S<*  AR  (VoL  102  Ref.  896). 

"*  Lee  BM  (Eastman  Kodak  Co.),  Modification  of  Nicotine  to  Tar  Ratio  in  Cigarette  Smoke,  42d  Tobacco 
Chemists'  Research  Conference,  Lexingum.  Kentucky  (Oct  2-5, 1988),  at  33.  See  AR  (VoL  639  Ret  2). 
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low-tar  cigarettes.    According  to  Farone,  "[t]he  cigarette  industry . . .  altered  the 

cigarette  filter  in  order  to  increase  nicotine  delivery  ."^^  Specifically,  he  states: 

Filter  design  and  ventilation  allowed  the  design  and  manufacture 
of  cigarettes  that  removed  a  higher  percentage  of  tar  than 
nicotine.  Selective  filtration  was  accomplished  by  altering  the 
technical  specifications  for  a  filter,  e.g.  by  selecting  different  filter 
tow  combinations,  varying  the  denier  per  filament,  and  deciding 

whether  or  not  to  use  additives  in  the  filter [AJppropriate 

filters  were  identified  to  attain  a  predetermined  nicotineAar 

,„t;^  741 

ratio. 

The  example  of  the  regular-length  Benson  &  Hedges  filtered  cigarettes  that 
Congressman  Henry  A.  Waxman  described  on  the  floor  of  the  U.S.  House  of 
Representatives  in  July  1995  also  contradicts  the  position  of  the  cigarette  industiy.^^^  The 
cigarette  industry  maintains  that  high  nicotine/tar  ratios  are  unavoidable  in  ultra-low-tar 
cigarettes  because  the  high  levels  of  filtration  and  ventilation  in  these  cigarettes  inevitably 
remove  more  tar  than  nicotine.  The  Benson  &  Hedges  example,  however,  shows  that  (1) 
ultra-low-tar  and  nicotine  levels  can  be  achieved  without  increasing  the  ratio  of  nicotine  to 
tar  and  (2)  the  high  nicotine/tar  ratios  typically  observed  in  cigarettes  with  ultra-low  tar 
levels  are  therefore  the  result  of  deliberate  design  choices  of  manu&cturers. 

The  Benson  &  Hedges  cigarette  was  marketed  as  an  ultra-low-tar  cigarette  from 
1978  to  1985,  with  tar  levels  consistently  below  or  near  1  milligram.'*'  In  three  of  those 


Fiuone  WA,  The  Mampulation  and  Control  of  Nicotine  and  Tar  in  the  Design  and  Manufacture  of 
Cigarettes:  A  Scientific  Perspective  (Mar.  8,  1996),  at  1 1  (eini*asis  added).  See  AR  (VoL  638  Ref.  2). 

'^'  Id.  (en^diasis  added). 

'"  Remarks  of  Waxman  HA,  141  Cong.  Rec.  H8009-8010  (daily  ed.  JuL  3 1. 1995).  See  AR  (VoL  27 
Ref.  376a). 
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Id. 
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years  (197SS 1984,  and  1985),  Ac  nicotine  levels  were  also  |»oportionately  low, 
producing  a  normal  nicotine/tar  ratio7^  Thus,  in  these  years,  the  filtration  and  ventilatitm 
technologies  used  by  the  manufacturer  to  reduce  tar  deliveries  did  not  selectively  increase 
nicotine  deliveries.  In  contrast,  from  1979  to  1983,  the  nicotine  levels  were  elevated 


m 


relative  to  tie  tar  levels,  producing  a  high  nicotme/tar  ratio/*'  These  changes  in  the 
nicotineAar  ratio  were  not  due  to  chance.^^  Tl^se  facts  thus  establish  that  the 
manufacturer,  in  this  case  Philip  Morris,  had  the  technical  ability  to  achieve  ultra-low-tar 
levels  without  causing  nicotine  levels  to  be  relatively  enhanced. 


The 


Evidence  also  indicates  that  cigarette  manufacturers  also  use  "elasticity" 


des,  princi 


technologies,  principally  ventilation  techniques  that  can  be  readily  blocked,  to  allow 
smokers  to  increase  their  nicotine  intakes  above  the  levels  measured  on  smoking  machines. 
One  example  is  Brown  &  Williamson's  Barclay  cigarette.  This  cigarette  was  first 
introduced  as  an  ultra-low-tar  cigarette  in  1981.  As  noted  above  in  section  n.C.4.a.ii., 
tests  in  198^  showed  that  the  tobacco  in  the  Barclay  blend  had  a  higher  nicotine 
concentration  than  any  other  cigarptte  brand  tested.  Barclay  also  had  more  total  nicotine 
in  the  tobacco  rod  than  any  other  cigarette  tested.  For  instance,  Barclay  had  over  60% 
more  total  nicotine  in  the  cigarette  rod  (12.80  mg  per  cigarette)  than  regular-strength 
Lucky  Striki  (7.92  mg  per  cigarette).  Yet  despite  its  high  nicotine  levels,  Barclay  had  the 
second  lowest  nicotine  yieUs  of  any  cigarette  tested,  as  measured  by  the  FTC  smoking 
machine  method.  Thus,  even  though,  as  noted,  Barclay  had  over  60%  more  nicotine  in 


744 


745 


746 


Id. 


Id. 


Id. 
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the  cigarette  rod  than  the  regular-strength  Lucky  Strike,  its  nicotine  yield  on  the  FTC 

smoking  machine  (0. 15  mg  per  cigarette)  was  90%  lower  than  the  yield  of  the  Lucky 
Strike  (1.46  mg  per  cigarette). 

Barclay  was  able  to  combine  the  highest  total  nicotine  content  with  the  second- 
lowest  measured  nicotine  yield  by  relying  on  a  "channel- ventilated"  filter  system.  An 
investigation  commenced  by  FTC  in  1981  found  that  air  flow  through  these  channels  is 
compromised  during  actual  smoking  and  that,  as  a  result,  Barclay  actually  delivered 
considerably  more  nicotine  and  tar  to  the  smoker  than  is  obtained  using  the  FTC's  testing 
method.  In  1983,  the  FTC  successfully  sued  to  enjoin  Brown  &  Williamson  from  using 
nicotine,  tar,  and  carbon  monoxide  results  obtained  firom  the  FTC's  smoking  machines  in 
Barclay  advertising.  See  60  FR  41718. 

While  Barclay  is  a  striking  example  of  a  filter  that  delivers  more  nicotine  to  its 
smokers  than  to  a  smoking  machine,  the  use  of  ventilation  systems  that  can  be  blocked  by 
smokers  is  common.  As  FDA  reported  in  the  Jurisdictional  Analysis,  the  evidence  in  the 
record  indicates  that  32%  to  69%  of  smokers  of  low-tar  cigarettes  block  ventilation  holes. 
5ee  60  FR  41717.  .• 

In  sum,  the  evidence  in  the  record  supports  a  finding  that  the  increase  in  nicotine 
delivwies  relative  to  tar  deliveries  produced  by  selective  filtiation  and  ventilation  result 
from  the  deliberate  design  choices  of  the  manufacturers.  The  manufacturers  do  not 
persuasively  refute  this  finding.  Accordingly,  the  Agency  finds  that  the  manufaaurers  use 
filtration  and  ventilation  technologies  that  are  designed  to  selectively  remove  more  tar  than 
nicotine. 
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The  Manufacturers  Use  Chemical  Additives  to  Increase  the  Delivery 
of  "Free**  Nicotine 

Thi  evidence  in  the  record  also  supports  a  finding  that  the  cigarette  manufaaurers 
cootiol  and  manipulate  nicotine  deliveries  through  chemical  manipulation.  One  way  they 
do  this  is  through  the  use  of  ammonia  technologies  that  increase  the  delivery  of  "ftee"  . 
nicotine  to  smokers  by  raising  the  alkalinity  or  pH  of  tobacco  smoke.  "Free"  nicotine  is 


)met]m( 


also  sometimes  referred  to  as  "volatile,"  "extractable,"  or  "non-ionized"  nicotine.  The  use 
of  ammonia  compounds  to  increase  pH  is  an  outgrowth  of  the  industry's  product 
devek)pment  research  to  improve  the  efficient  use  of  smoke  nicotine  through  pH 
modiAcati4>n.  See  section  n.C.3.,  above. 

The  use  of  ammonia  compounds  is  common  in  the  cigarette  industry.  Ammonia 
compounds  have  been  regulariy  identified  in  the  list  of  cigarette  ingredients  submitted  by 
the  industry  to  the  Department  of  Health  and  Human  Services.^*^  Indeed,  the  comments 
of  the  cigarette  manufacturers  concede  that  several  ammonia-related  compounds  are  used 


'marjufa 


74S 


in  the*mariufacture  of  cigarettes. 

Art  article  in  the  Wall  Street  Journal  describes  the  extent  of  the  industry's  reliance 

« 

on  ammonia  technotogy.  ^^  According  to  the  article,  which  is  based  on  two  major  Brown 
&  Williamson  internal  reports.  Brown  &  Williamson  adds  ammonia  compounds  to  "almost 
all"  of  its  lonmenthol  brands;  Brown  &  Williamson  views  ammonia  technology  as  "the 


747 


Joiat  Copimau  of  Cigarette  Manufactuiets,  Commeat  (Jan.  2, 1996),  VoL  IV,  at  S4.  See  AR  (VoL  535 


Re£96). 


74S 


Id. 


^^  FreedmaD  AM,  Impaa  booster  tobacco  finn  shows  bow  ammtxiia  spurs  delivery  of  nicotine,  Wail 
Street  Journal  (Oct  18,  1995).  See  AR  (VoL  639  Ref.  2). 


314 


Federal  Regigtwr  /  Vol.  61.  No.  168  /  Wednesday.  August  28,  1996  /  Rules  and  Regulations    44971 


U.C.4. 

soul  of  Mariboro"  and  "the  key  factor"  that  "makes  Marlboro  a  Mariboro";  and  Brown  & 

Williamson  found  that  ammonia  technology  was  also  used  by  RJR,  Lorillaid,  and 
American  Tobacco  Co.'*  In  congressional  testimony,  Thomas  Sandefur,  the  CEO  of 
Brown  &  Williamson,  confinned  the  widespread  use  of  ammonia  within  the  cigarette 
industry  .''* 

It  is  well  established  that  the  addition  of  ammonia  compounds  to  tobacco  increases 
pH.  This  increase  transfonns  nicotine  that  is  "bound"  in  nicotine  salts  to  "free" 
nicotine.'"  This  effect  is  described  in  Brown  &  Williamson's  1991  "Handbook  for  Leaf 
Blenders  and  Product  Developers,"  which  states  that  "[ajmmonia,  when  added  to  a 
tobacco  blend,  reacts  with  the  indigenous  nicotine  salts  and  liberates  free  nicotine."^^^ 

Changing  the  chemical  form  of  nicotine  from  a  bound  nicotine  salt  to  free  nicotine 
has  several  significant  consequences,  according  to  the  evidence  in  the  administrative 
record.  First,  it  increases  the  quantity  of  nicotine  that  is  transferred  from  the  cigarette  to 


730 


751 


Id. 


Regulation  of  Tobacco  Products  (Part  3):  Hearings  Before  the  Subcommittee  on  Health  and  the 
Environment  of  the  Committee  on  Energy  and  Commerce,  US.  House  of  Representatives,  103d  Cong., 
2d  Sess.  224-225  (Jun.  23, 1994)  (statement  of  Thomas  Sandefiir).  See  AR  (VoL  709  Ref.  3). 

^^  See.  e.g.,  Annitage  AK,  Turner  DM,  Absorptiai  of  nicotine  in  cigarette  and  cigar  suk^  through  die 
oral  mucosa.  Nature,  Jun.  27, 1970;226:1231-1232.  See  AR  (VoL  45  Ref.  25). 

Surgeon  General's  Report,  1988,  at  29.  See  AR  (V(^  129  Ref.  1592). 

'*'  Regulation  of  Tobacco  Products  (Part  3y.  Hearings  Before  the  Subcommittee  on  Health  and  the 
Environment  of  the  Committee  on  Energy  and  Commerce,  U.S.  House  of  Representatives,  103d  Cong., 
2d  Sess.  21  (Jun.  21, 1994)  (statement  of  David  Kessler)  (enqdiasis  added).  See  AR(VoL  709  Ref  3). 

Brown  &  Williamscm  has  acknowledged  in  its  comment  that  die  Handbook  is  a  Brown  &  Williamscm 
document  Brown  &  Williamson  Tobacco  Oxp.,  Comment  (Jan.  2, 1996),  at  37.  See  AR  (VoL  529 
Ref.  104). 
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the  smoke.  According  to  William  Farone,  the  fonner  director  of  applied  research  at  Philip 

McMTis: 

Thi  use  of  ammonia  chemistry  was  important  to  the  industry  in 
maintaining  adequate  nicotine  delivery  to  satisfy  smokers.  The 
industry  was  able  to  deliver  more  of  the  available  nicotine  in  the 

blend  to  the  smoker  by  using  ammonia  compounds In  the 

complex  world  of  tobacco  smoke  chemistry,  by  inoeasing  the  pH 
of  Ihe  aerosol  in  the  mainstream  smc^,  more  of  the  aerosol  would 
be  in  the  vapor  phase  and  less  in  the  liquid  (or  condensed)  phase. 
By  increasing  the  ratio  of  vapor  phase  to  liquid  phase,  one 
increases  the.  total  nicotine  delivery  since  the  condensed  phase  is 
less  likely  to  survive  the  filter  and  the  trip  to  the  UmgsJ^ 

Similariy,  documents  from  the  Amedcan  Tobacco  Company  state: 


T4r 


^re  has  been  an  interest  in  increasing  the  amount  of  nicotine  that 
is  transferred  from  the  tobacco  to  the  mainstream  smoke  while 
leaving  the  "tar"  level  unchanged.  Since  most  of  the  nicotine  in 
tobacco  is  a  non- volatile  salt,  it  was  thought  that  a  greater  transfer 
would  take  place  if  the  tobacco  was  made  basic  causing  the 
nicotine  to  volatilize  when  the  cigarette  is  smoked. 


:o\ 


755 


The  second  effect  of  increasing  the  free  nicotine  is  to  increase  the  amount  of 


nicotine  ablsorption  that  takes  place  in  the  mouth.  It  is  well-established  that  free  nicotine  is 


756 


significant^  more  absorbable  than  bound  nicotine.       As  early  as  1968,  researchers  at 
BATCO,  Brown  &  Williamson's  parent,  reported  that  there  is  a  direa  correlation  between 
smoke  pH  and  nicotine  absorption  in  the  mouth,  stating  that  "[n]icotine  retention  appears 


754, 


Farme  WA,  The  Manipulation  and  Control  of  Nicotine  and  Tar  in  the  Design  and  Manufacture  of 
Cigarettes:  j*  Scientific  Perspective  (Mar.  8,  19%),  at  13  (emjAasis  added).  See  AR  (VoL  638  Ref.  2). 


755 


BodenhamCT  NL  (American  Tobacco),  Leaf  Services  M<Mitiily  Report  for  June  (Jua  30, 1980) 


(emphasis  added).  S*^  AR  (VoL  27  Ref.  385). 

See.  e.g.,  Armitage  AK,  Turner  DM,  Absorption  of  nicotine  in  cigarette  and  cigar  smoke  through  die 
oral  macosa^Nature,  Jun.  27, 1970;226:1231-1232.  See  AR  (VoL  45  Ref.  25). 

Surgeon  Geiieral's  Report,  1988,  at  29.  See  AR  (VoL  129  Ref.  1592). 
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to  be  dependent  principally  on  smoke  pH  and  nicotine  contpnt"'^  Similarly,  RJR 

researchers  have  reported  that 

[B]y  raising  pH . . .  from  6.0  to  6.5  [in  a  low-tar  cigarette]  you 
raise  the  level  of  nicotine  that  is  transferred  to  the  taste  buds  and 
body  fluids  in  the  mouth  to  the  same  level  as  with  the  higher  tar 
cigarette.  And  hence,  even  though  the  tar  level  has  been  dropped 
from  25  mg  to  10  mg,  by  raising  the  pHfrom  6.0  to  6.5,  you 
increase  the  nicotine  transfer  in  the  mouth '* 

TTiis  effect  of  increased  nicotine  absorption  in  the  mouth  appears  to  be  related  to 

what  some  cigarette  manufacturers  describe  as  smoke  "impact"  For  example.  Brown  & 

Williamson's  Handbook  for  Leaf  Blenders  states  that  by  adding  ammonia: 

the  ratio  of  extractable  nicotine  to  bound  nicotine  in  the  smoke  may 
be  altered  in  favor  of  extractable  nicotine.  As  we  know,  extractable 
nicotine  contributes  to  nnpaa  in  cigarette  smoke  and  this  is  how 
anmionia  can  aa  as  an  impact  booster.^^ 

RJR  describes  this  effea  as  "mouth  satisfaction,"  which  it  distinguishes  finom  '*the 

ultimate  satisfaction"  which  "comes  from  the  nicotine  which  is  extracted ...  in  the 

lungs."^** 

The  third  effect  of  increasing  free  nicotine  appears  to  be  to  increase  the  rate  of 

transfer  of  nicotine  to  the  brain.  This  effect  is  discussed  in  a  B  ATCX)  research  paper 


'"  BATCO,  Tlu  Retention  of  Nicotine  and  Phenols  in  the  Human  Mouth  (1968),  at  BW-W2-1 1691.  See 
AR  (Vol  445  Ref.  7593). 

"•  Senkus  M  (RJ.  Reynolds  Tobacco  Co.X  Some  Effects  of  Smoking  (1976/1977),  at  7  («ni*asis  added). 
See  AR  (VoL  700  Ret  593). 

Regulation  of  Tobacco  Products  (Part  3):  Hearings  Before  the  Subcommittee  on  Health  and  the 
Environment  of  the  Committee  on  Energy  and  Commerce,  U.S.  House  of  Representatives,  103d  Cong., 
2d  Sess.  21  (Jua  21, 1994)  (statement  of  David  Kessler).  See  AR  (VoL  709  Ref.  3). 

'"  Senkus  M  (RJ.  Reynolds  Tobacco  Co.X  Some  Effects  of  Smoking  (1976/1977),  at  7, 9.  See  AR  (VoL 
700  Ref.  593). 
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entitled  "Further  Work  on  Extractable  Nicotine.''^     Acxx)rdmg  to  this  report,  when 
snK^  is  inhaled  into  the  lungs,  there  is  virtually  complete  r^ention  of  the  nicotine, 
regardless  of  whether  the  nicotine  is  in  its  ftee  or  bound  form.  However,  the  report 
hypothesizes  that  the  speed  of  absorption  is  different  when  free  or  extractable  nicotine  is 


increased  and  that  '*with  a  higher  'extractable'  nicotine,  nicotine  reaches  the  brain  more 
quickly"  T   RJR  researchers  have  also  recognized  that  pH  adjustments  affect  the  speed  of 
nicotine  absorption,  recommending  that  in  designing  cigarettes  for  new  smokers  "[t]he 
rate  of  absorptk)n  of  nicotine  should  be  kept  low  by  holding  pH  down,  probably 


3."f 


below  6 

FpA  notes  that  the  use  of  chemical  manipulation  to  boost  free  nicotine  levels  may 
raise  the  amount  of  nicotine  delivered  to  the  smoker  without  a  c(vresponding  increase  in 
nicotine  yipld,  as  measured  by  the  FTC  smoking  machine.  Thus,  the  actual  nicotine 
delivery  tcl  the  smoker  from  some  brands  may  be  higher  than  the  FTC  yield  because  of  the 
addition  o^  ammonia  or  similar  compounds  to  increase  free  nicotine. 

Based  on  this  evidence,  the  Agency  finds  that  cigarette  manufacturers  manipulate 
and  control  nicotine  deliveries  through  the  use  of  ammonia  compounds.  These 
compounds  transform  bound  nicotine  to  free  nicotine.  According  to  the  industry's  own 
documents,  this  transformation  facilitates  consumer  use  of  cigarrttes  for  pharmacological 


761 


BATCO,  \Further  Work  on  'ExtractabW  Nicotine  (1966),  at  BW-W2-1 1615  (emphasis  added).  See 
AR(VoL62;Ref.308). 


762 


763 


/</.  at  7  (dnphasis  added). 

Teague  CB  (RJ.  Reynolds  Tobacco  Co.),  Research  Planning  Memorandum  on  Some  Thoughts  About 
New  Brands  of  Cigarettes  for  the  Youth  Market  (Feb.  2,  1973),  at  4  (emphasis  added).  See  AR  (Vol  531 
Ref.  125). 
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purposes  by:  (1)  increasing  the  amount  of  nicotine  that  is  transferred  finom  the  tobacco  to 

the  smoke;  (2)  increasing  the  absorption  of  nicotine  in  the  mouth;  and  (3)  possibly 

increasing  the  speed  of  nicotine  transfer  to  the  brain. 

d.        Nicotine  Deliveries  Have  Increased  in  Recent  Years  by  Design, 
Especially  in  Low-Tar  Cigarettes 

The  use  of  the  methods  described  above,  especially  the  use  of  nicotine-rich 
tobacco  blends  and  selective  filtration  and  ventilation,  have  increased  nicotine  deliveries  to 
consumers.   In  the  Jurisdictional  Analysis,  FDA  found  that  nicotine  deliveries  as  measured 
by  the  FTC  smoking  machine  have  been  increasing  since  1982,  with  the  greatest  increases 
occurring  in  the  ultra-low-tar  category.  See  60  PR  41727-41730.  These  increases  have 
been  occurring  without  parallel  increases  in  tar  deliveries,  thus  indicating  an  industry-wide 
trend  of  designing  cigarettes  with  enhanced  nicotine  deliveries. 

The  nicotine/tar  ratios  in  low-tar  cigarettes  reflect  these  changes.  The  Agency's 
statistical  analysis  shows  that,  according  to  1994  Federal  Trade  Commission  data,  the 
lowest-tar  products  had  a  markedly  higher  ratio  of  nicotine  to  tar  than  that  found  in 
higher-tar  products.  None  of  the  153  products  with  14  or  more  milligrams  of  tar  (the 
high-tar  segment  of  the  market)  had  a  nicotine/tar  ratio  greater  than  1  to  12.  By  contrast, 
88  of  the  93  products  with  6  or  fewer  milligrams  of  tar  (the  ultra-low-tar  segment)  had  a 
nicotine/tar  ratio  greater  than  1  to  12.  See  60  PR  41724.  The  industry  did  not  challenge 
these  figures  in  their  comments. 

The  increase  m  nicotineAar  ratios  has  occurred  primarily  in  the  last  two  decades. 
In  comparison  with  the  1994  results,  only  2  of  the  142  marketed  cigarettes  included  in  the 
FTC's  report  for  1972  had  a  nicotine/tar  ratio  greater  than  1  to  12.  Thus,  the  evidence 
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from  the  reported  nicotine  and  tar  deliveries  supports  the  conclusion  that  as  the  market  for 

lower  tar  cigarettes  grew  ovw^the  last  25  years,  manufacturers  deliberately  altered  what 
had  been  the  traditional  ratio  of  nicotine  to  tar,  increasing  nicotine  levels  in  relation  to  tar 


levels 


764 


This 


increase  in  the  nicotine/tar  ratios  is  persuasive  evidence  that  the 
manufacturars  design  cigarettes  to  increase  then"  relative  nicotine  deliveries.  Without 
manufacturer  intervention,  nicotine  levels  tend  to  follow  tar  levels,  because  methods  that 
reduce  tar  deliveries  tend  to  reduce  nicotine  deliveries  as  well  As  one  industry  executive 
testified  before  Congress,  "[n]icotine  levels  follow  the  tar  level. . .  The  correlation ...  is 
essentially  perfect  correlation  between  tar  and  nicotine."'^  The  inaease  in  nicotine 
deliveries  rnative  to  tar  deliveries  indicates  that  the  manufsicturers  have  taken  affirmative 
steps  to  enhaiKe  nicotine  deliveries. 

The  manufacturers  dispute  this  finding.  Although  they  first  asserted  that  nicotine 
deliveries  fall  proportionately  with  tar  deliveries,  they  now  assert  that  the  increase  in 
nicotineAar  ratios  is  due  to  the  unavoidable  effects  of  filtration  and  ventilation — ^not  any 
intentional  actions  of  the  manufacturers.  The  recoid  does  not  support  the  industry's 
assertion,  hpwever.  Hrst,  as  discussed  in  section  ILC.4.aii.,  above,  the  cigarette 


'**  Federal  Trade  Gsmmission,  Report  of  the  "Tar"  and  Nicotine  Content  of  142  Varieties  of  Cigarettes 
(JuL  1972).  Ste  AR  (Vol.  314  Ref.  4856).  On  a  percentage  basis,  only  1.4%  of  the  1972  iwoducts  had  a 
nicotine/tar  ratio  greater  than  1  to  12.  In  1994,  that  figure  grew  to  26.3%  overall,  and  rose  to  95%  for  the 
93  products  iq  the  lowest  tar  category.  Id.\  Federal  Trade  CommissiCMi,  Tar,  Nicotine,  and  Carbon 
Monoxide  of  the  Smoke  of  933  Varieties  of  Domestic  Cigarettes  (1994).  See  AR  (VoL  29  Ref.  485). 

''*  Regulation  of  Tobacco  Products  (Part  I ):  Hearings  Before  the  Subcommittee  on  Health  and  the 
Environment  ^the  Committee  on  Energy  and  Commerce.  U.S.  House  of  Representatives,  103d  Cong., 
2d  Sess.  143,  378  (Mar.  25,  1994)  (sutement  of  Alexander  Spears).  See  AR  (VoL  707  Ref;  1). 
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manufacturers  delibCTately  use  tobacco  blends  with  the  highest  nicotine  concentrations  in 

the  lowest  tar  cigarettes. 

Second,  the  record  contradicts  the  industry's  contention  that  they  do  not  control 
.  the  extent  to  which  filtration  and  ventilation  selectively  reduce  tar  more  than  nicotine. 
Indeed,  the  record  indicates  that  Ae  manufacturers  af&matively  use  filtration  and    " 
ventilation  to  enhance  nicotineAar  ratios.  See  section  n.C.4.b.,  above. 

Moreover,  as  the  Agency  reported  in  the  Jurisdictional  Analysis,  increases  in 
nicotine  deliveries  relative  to  tar  deliveries  have  occuned  in  all  categories  of  cigarettes. 
Although  die  increases  in  nicotine  delivery  are  largest  anxmg  the  ultra-low-tar  cigarettes, 
relative  nicotine  deliveries  have  also  been  increasing  in  low-tar  and  high-tar  cigarettes. 
See  60  FR  41727-41731.  The  manufaaurers'  theory  regarding  the  unavoidable  effects  of 
filtration  and  ventilation  in  ukra-low-tar  cigarettes  cannot  explain  these  other  increases  in 
relative  nicotine  deliveries. 

The  evidence  in  the  record  provides  specific  examples  where  manufacturers  appear 
to  have  designed  cigarettes  to  achieve  enhanced  nicotine  deliveries.  As  discussed  in 
section  n.C.3.b.,  above,  for  example,  RJR  researchers  in  the  mid-  1970's  recommended 
**mairuaimng  the  nicotine  as  high  as  possible"  m  low-tar  cigarettes.'**  Researchers 
specifically  recommended  that  RJR  develop  a  new  brand  that  would  deliver  5  mg  tar  and 
0.5  to  0.8  mg  nicotine,  stating  that  "on  inhalation  into  the  bmgs,  0.5  to  0.8  mg  of  nicotine 


766 


Senkus  M  (RJ.  Reyncrids  Totncco  Co.\  Some  Effects  of  Smoking  (1916/1977),  at  10  (eni|*asis  added). 
5«e  AR  (VoL  700  Ref.  593). 
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would  provide  sufficient  nicotine  to  the  blood  to  produce  the  stitmdation  and  relaxation 
effsfts  desired  by  the  smoker.'*^^^ 

In  tlie  late  1970*s  and  1980' s,  RJR  began  to  market  ultra-low-tar  cigarettes  tbat 
met  these  specifications.  Fbr  instance,  RJR  first  introduced  an  ultra-light  version  of  its  - 


•m-^r* 


Winston  brand  in  1981 .  That  year,  the  Winston  Ultra  Lights  lOO's  had  a  tar  delivery  of  5  -  c 

mg  and  a  nicotine  delivery  of  05  mg — exactly  the  deliveries  recommended  by  its 

researcho^  as  providing  the  sufiicient  nicotine  to  provide  the  pharmacological  effects     '«,«£  jir-  'v  r-.f:.>f'' 

sought  by  consumers.^"  As  recently  as  1994,  both  the  king-size  Winston  Ultra  Lights 


(hard  pack)  and  the  Winston  Ultra  Lights  lOO's  (hard  pack)  continued  to  have  these 
mmended  deliveries  of  5  mg  tar  and  0  J  mg.  nicotine^  as  did  kii^-size  CanKl  Ultra 


reco 


Lights  and  several  other  RJR  ultra-low-tar  brands 


769 


Another  example  of  deliboate  design  to  achieve  relatively  enhanced  nicotine 
deliveries  appears  to  be  the  Merit  Ultra  Lights  by  Riilip  Morris.  Philip  Morris  researchers 
conducted  Extensive  research  in  the  1970's  to  determine  'Vhat  combinations  of  tar  and 
nicotine  make  for  optimal  acceptibility  in  a  low  delivery  cigar^ie."^^°  This  research 
concluded  ±at  a  higher  nicotine/tar  ratio  (at  least  O.Q9\  compared  to  the  natural  ratio  of 


^  M  at  1 1- 1^  (emphasis  added). 

^^  Federal  Tiade  Commisskxi,  "Tar. "  Nicotine  and  Carbon  Monoxide  of  the  Smoke  cflOO  Varieties  of 
Cigarettes  (1)81).  See  AR  (VoL  535  Ref.  96,  voL  IILD). 

'"  Federal  Tnde  CoimDissi<Hi,  Tar.  Nicotine,  and  Carbon  Monoxide  of  the  Smoke  of  933  Varieties  of 
Domestic  Cigareaes  {1994).  5««  AR  (VoL  29  Ref.  485). 

'^Dami  WL,  Johnston  M,  Ryan  F  (Philip  Morris  Inc.),  Plans  for  1972  (Sep.  8, 1971),  in  141  Cong.  Rec. 
H8128  (daily  ed  Aug.  1, 1995).  See  AR  (VoL  71 1  Ret  6). 
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0.07,  was  optimal.'^'  Similarly,  shoitly  thereafter,  Philip  Morris  introduced  the  king-size 

Merit  Ultra  Lights  with  an  elevated  nicotine/tar  ratio  of  approximately  0.10.'^^  The  king- 
size  Merit  Ultra  Lights  (hard  padc)  continued  to  have  an  elevated  nicotine/tar  ratio  of  0.10 
as  recently  in  1994.'"  According  to  William  Farone,  the  former  director  of  applied 
research  at  Riilip  Morris,  the  Merit  Ultra  Lights  is  an  example  of  "a  blend  change 
incorporating  the  greater  use  of  higher  nicotine  tobacco ...  [to]  produce  a  low  tar 


cigarette  with  the  desired  pharmacologically  active  level  of  nicotine. 


»774 


These  brands  do  not  appear  to  be  isolated  examples.  The  evidence  in  the  record 
in(ticates  that  the  design  of  cigarettes  to  achieve  specific  nicotine  deliveries  is  a  common 
practice  within  the  cigarette  industry.  According  to  Farone,  cigarettes  are  designed  to 
"attain  a  predetermined  nicotine Aar  rado.^^^^  Likewise,  Ian  Uydess,  the  former  Philip 
Morris  scientist,  states  that  '^[nficotine  levels  were  routinely  targeted  and  adjusted  by 


Philip  Morris. 


»»776 


"'  JCHies  B,  Ifoack  W,  Maitin  P  (Philip  Morris  Inc),  Low  Delivery  Cigarettes  and  Increased  Nicotine/Tar 
Ratios.  A  Replication  (Oct  1975X  in  141  Cong.  Rec.  Hgl32  (daUy  ed  Aug.  1, 1995)  (emphasis  added). 
5«AR(VoL711Rcf:6). 

"*  Federal  Trade  Q>imnissioa,  "Tar, "  Nicotine,  and  Carbon  Monoade  of  the  Stnoke  of  200  Varieties  of 
Cigarettes  (1981).  See  AR  (VoL  535  Rcf.  96,  voL  IILD). 

"*  Federal  Trade  Commission,  Tar,  Nicotine,  and  Carbon  Monoxide  of  the  Smoke  of  933  Varieties  of 
Domestic  Cigarettes  (199^).  5««  AR  (VoL  29  Ref.  485). 

^^  Fanme  WA  T^  Manipulation  and  Control  of  Nicotine  and  Tar  in  the  Design  and  Manufacture  of 
Cigarettes:  A  Scientific  Perspective  (Mar.  8,  1996),  at  10  (emiAasis  added).  See  AR  (VoL  638  Ref.  2). 

^ /J.  at  11  (emphasis  added). 

"*  Declaration  of  Uydess  IL  (Feb.  29. 1996).  at  8  (emphasis  added).  See  AR  (VoL  638  Rcf.  1 ). 
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The  Manufacturers  Precisely  Control  Nicotine  Deliveries 


A  principal  feature  of  all  maiteted  cigarettes  is  the  jxccise  control  over  nicotine 
delivery  acjhieved  by  the  manufdctuiers.  Annual  variations  in  the  nicotine  content  of  raw 


7T7 


tobacco  leaves  originating  in  the  same  geographical  area  can  be  as  high  as  100%. 
Neveitheless,  the  nicotine  deliveries  in  commercial  cigarettes  are  consistent  to  a  tenth  of 
\%.  See  60  FR  41694.  This  is  a  high  degree  of  control  even  fw  a  conventional 
pharmaceutical  company.  It  does  not  occur  by  chance,  and  the  industry  does  not  pretend 
that  it  does.  The  precise  control  ensures  that  smokers  receive  a  consistent  nicotine  dosage 
within  a  bi^nd  from  cigarette  to  cigarette,  pack  to  pack,  and  year  to  year. 

Thi  evidence  in  the  record  supp(^ts  a  finding  that  the  manufaaurers'  precise 
control  over  nicotine  levels  reflects  the  central  role  of  nicotine  in  cigarette  manufacturing. 
According  to  the  statement  of  William  Farone  of  Philip  Morris,  the  cigarette  industry  even 
devetoped  j'complex  computer  models  to  help  determine  nicotine  and  tar  deliveries."^'* 
These  mocfels  "allowed  blend  ingredients,  filter  and  paper  components,  and  numerous 
other  variables  to  be  considered  simultaneously"  and  "enabled  product  developers  to 
identify  wl^h  components  were  required  to  produce  specific  nicotine  and  tar 
deliveries. 


r  779 


Th4  administrative  record  demonstrates  that  the  industry  pays  careful  attention  to 
nicotine  throughout  the  manufacturing  process.  In  particular,  as  described  below,  nicotine 


"^  Joint  Comment  of  Cigarette  Manufacturers,  Comment  (Jan.  2. 1996),  VoL  IV,  at  3Z  See  AR  (VoL  535 
Ref%). 

Farone  WjA,  The  Manipulation  and  Control  of  Nicotine  and  Tar  in  the  Design  and  Manufacture  of 
Cigarettes:  A  Scientific  Perspective  (Mar.  8,  1996).  at  13.  See  AR  (VoL  638  Ref.  2). 


'^W.atU- 


324 


Federal  Register  /  Vol.  61.  No.  168  /  Wednesday.  August  28,  1996  /  Rules  and  Regulations    448S1 


n.c.4. 

plays  an  essential  role  in  tobacco  growing,  leaf  purchasing,  leaf  blending,  and  the 
manufacture  of  reconstituted  tobacco.  This  control  provides  smokers  seeking  the 
pharmacological  effects  of  nictine  with  a  remarkably  consistent  dose  of  nicotine  from 
cigarette  to  cigarette. 

L         Tobacco  Growing.  Cigarette  manufacturers'  ability  to  control  nicotine 
delivery  begins  with  tobacco  growing.  Although  cigarette  manufecturers  do  not  directly 
control  what  tobacco  farmers  grow,  they  have  successfully  influenced  the  characteristics 
of  tobacco  oops,  including  thdr  nicotine  content 

As  discussed  in  the  Jurisdictional  Analysis,  cigarette  manufacturers  were  influential 
in  establishing  the  Minimum  Standards  Program  (MSP)  administered  by  the  USDA.  This 
program  began  in  the  1960's  in  response  to  the  emergence  of  so-called  "discount** 
varieties  of  tobacco  that  had  low  nicotine  contents.  The  MSP  eliminated  the  discount 
varieties  and  helped  control  the  variation  in  the  nicotine  content  of  the  tobacco  crop  by 
setting  minimum  and  maximum  permissible  levels  of  nicotine.  See  60  FR  41697-41698. 

Moreover,  tobacco  leaf  experts  have  reported  that  the  nicotine  level  in  certain 
varieties  of  tobacco  rose  in  response  to  the  ijeeds  of  cigarette  manufacturers.  For 
instance,  an  expert  with  a  U.S.  leaf  company  observed  in  1983  that  **[o]nce  the 
manufacturer  has  expressed  a  preference  for  a  certain  st)de  of  leaf,  cultural  practices  can 
be  implemented  on  the  farmio  try  to  fulfill  his  requirements."^*"  According  to  this  expert. 


'**  Glass  JM,  Production  and  leaf  chonistry  of  burley  tobacco  in  Latin  America,  in  Recent  Advances  in 
Tobacco  Science,  37th  Tobacco  Chemists'  Research  Conference  (1983X  at  81.  See  AR  (VoL  528  Ref.  97. 
appendix  19). 
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"a  noticeable  change  has  occurred  in  leaf  chemistry"  of  t>uiley  tobacco  Unpoited  into  the 

United  States — "especially  the  increase  in  nicotine  levels.^^*^ 

ii        Leaf  Purchasing.  TTie  industry's  direct  control  over  nicotine  delivery  starts 
with  its  Imf  purchasing  decisions.  As  described  in  the  Jurisdictional  Analysis,  see  60  FR 
41703-41 706,  and  as  the  industry  comments  themselves  confirm,  important  leaf 
characteristics  in  purchasing  include  "stalk  position,"  "impact,"  and  "smoke  quality." 
These  characteristics  correlate  closely  witii  the  nicotine  content  in  the  tobacco  leaves. 

The  industry  acknowledges  that,  as  a  general  rule,  the  relative  position  of  a 
tobacco  leaf  on  the  stalk  of  the  plant  will  determine  the  nicotine  content  in  that  leaf  .^" 
The  nicotine  level  usually  goes  up  fix)m  the  bottom  to  the  top  of  the  stalk.  According  to 
Brown  &  Williamson's  comment,  "[hjigher  stalk  tobacco  leaves  do  haw  more  nicotine 
than  lower  stalk  leaves  on  the  same  pUmt."^^^ 

The  Agency  has  found  that  stalk  position  plays  a  key  role  in  the  leaf  puichasir^ 
practices  of  cigarette  manufacturers.  The  industry  does  not  dispute  the  significance  of 
stalk  position.  For  example.  Brown  &  Williamson  does  not  dispute  the  Agency's  finding 
that  stalk  position  is  the 'Tirst  thing"  Brown  &  Williamson  looks  for  during  leaf 
purchasing.  5ee  60  PR  41705.  Similarly,  RJR  concedes  that  stalk  position  is  one  of  the 
three  printry  "quality  determinants"  used  by  RJR  in  leaf  purchasing.'"  Because  of  the 


'^  W.  at  77  ^emphasis  added). 

'"  RJ.  Reytiolds  Tobacco  Co.,  Comment  (Jan.  2, 1996),  at  44.  See  AR  (VoL  519  Ref.  103). 

Brown  &  Williamson  Tobacco  Coip.,  Comment  (Jan.  2»  1996),  at  10.  See  AR  (VoL  529  Ref.  104). 

'^  Brown  A  WillianKon  Tobacco  Corp.,  Comment  (Jan.  2, 1996),  at  10  (emphasis  aided).  See  AR 
(VoL  529  Ref.  104). 

'^  RJ.  Reytiokls  Tobacco  Co.,  Commem  (Jan.  2, 1996),  at  44.  See  AR  (VoL  519  Ref.  103). 
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relationship  between  stalk  position  and  nicotine  content,  when  manufacturers  select 
tobacco  leaves  based  on  stalk  position,  they  are  in  effect  controlling  the  nicotine  content 
of  the  leaves  they  purchase. 

It  is  also  undisputed  that  "impact"  is  associated  with  the  nicotine  level  in  a  tobacco 
leaf  and  that  "impact"  plays  a  role  in  leaf  purchasing.  RJR,  for  instance,  admits  that 
"impact  is ...  an  element  of  any  smoking  of  tobacco,  including  smoking  of  samples 
purchased  during  the  auction  season;"  and  that  "nicotine  is  reported  to  be  a  feaor" 


»78S 


in  "impact 

Cigarette  manufacturers  deny  that  nicotine  plays  a  role  in  leaf  selection.  In  their 
words,  "nicotine  content  is  not  a  principal  criterion  in^the  purchase  of  leaf."'*^  The 
Agency  does  not  find  this  assertion  to  be  credible.  Finished  cigarettes  have  highly 
consistent  nicotine  deliveries.    This  control  could  not  be  achieved  without  taking  into 
account  nicotine  content  in  the  purchase  of  tobacco  leaves.  If  nicotine  content  was  not  a 
critical  purchasing  factor,  manufacturers  would  have  no  assurance  that  they  were 
purchasing  leaves  that  couW  be  blended  together  to  provide  consistent  nicotine  deliveries 
in  the  finished  cigarettes. 

iii  Leaf  Blending.  Leaf  blending  is  one  of  the  primary  means  the  iodustiy  uses 
to  control  nicotine  levels  in  cigarettes.  This  is  acknowledged  by  the  industry,  which  states 
in  its  joint  comment  that  "[t]obacco  is  blended  for  consistency  and  uniformity "^'^  At 


785 


786 


Wat  43-44. 


Joint  Comment  of  Cigarette  Manufacturers,  Comment  (Jan  2, 1996).  Vol  IV,  at  58.  See  AR  (VoL  535 
Ret  96). 
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Id.ai6S. 
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a  minimunL  therefore,  the  industry  has  conceded  one  of  the  Agency's  points  in  its 
JurisdictionfLl  Analysis:  blending  to  ensure  "consistency  and  uniformity'*  enables  the     . 
industry  to  overcome  naturally  occurring  variations  in  nicotine  associated  with  genetics 
and  soil  and  climatic  conditions.  See^FR  41706. 


Thejoint  industry  comment  provides  a  graphic  representation  of  the  naturally 
occurring  variations  in  nicotine  levels  in  raw  tobacco.  The  industry's  submission  shows 
the  rising  bit  substantially  fluctuating  nicotine  levels  in  flue-cured  tobacco  from  the  eariy 
1950's  through  the  eariy  1990's.'**  Through  blending,  tobacco  manufacturers  are  able  to 
overcome  these  variations  and  produce  a  remaricably  consistent  product  with  uniform 
nkxxine  levels.  ; 


The 


central  role  of  blending  in  ensuring  consistent  nicotine  yields  is  acknowledged 


in  the  industry  comments.  As  Brown  &  Williamson  observes,  "the  manufacturing 
challenge  'li  to  maintain  constancy  of  product  composition  not  only  from  day  to  day,  but 
month  to  mjonth  and  year  to  year  despite  variation  in  the  raw  material."'*' 

Reconstituted  Tobacco.  The  tobacco  industry  also  pays  careful  attention 


IV. 


to  nicotine 


luring  the  manufacture  of  reconstituted  tobacco,  which  makes  up  about  15% 


to  25%  of  the  tobacco  in  cigarettes.     The  process  of  manufacturing  reconstituted 
tobacco  is  described  in  detail  in  the  Jurisdictional  Analysis.  5ee  60  FR  41719-41721.  The 
careful  management  of  nicotine  in  this  process  allows  the  manufecturers  to  control 
precisely  the  level  of  nicotine  in  reconstituted  tobacco. 


7tt 


Id.  at  Voli 
'^  Brown  & 


rv.  Fig.  1. 
WilliamsOT  Tobacco  Coip.,  Comment  (Jaa  2, 1996),  at  17.  See  AR  (WcA.  529  Ref.  104). 


'^  Joint  Comment  of  Cigarette  ManufacQirers,  Comment  (Jan.  2, 1996),  Vol.  IV,  at  72.  See  AR  (Vol  535 
Ref.  %). 
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The  statement  of  William  Farone,  the  former  Philip  Morris  director  of  applied 

research,  describes  how  **the  industry  has  used  reconstituted  tobacco  products  to  assist  in 

controlling  the  nicotine  delivery  in  cigarettes."^'*  According  to  Farooe: 

By  controlling  the  ingredients  ^t  go  into  making  reconstituted      '  :  > 
tobacco,  the  industry  controls  the  chemical  and  physical  propeities 

of  the  finished  sheet,  including  its  nicotine  content The 

reconstituted  tobacco  blend  destined  for  a  low  tar  cigarette  can  be 
made  with  a  higher  ccmcentration  of  [high-nicotine]  burley  tobacco 
scraps  than  the  blend  of  reconstituted  tobacco  designated  for  a  full 
flavor  brand.'*^ 

Farone  also  describes  how  cigarette  manufacturers  monitor  nicotine  levels  in 

reconstituted  tobacco,  stating  that  ^Iqluality  control  checks  involving  the  use  of  a  gas  or 

liquid  chromatography  to  ascertain  the  exact  nicotine  amounts  are  routinely  employed 

during  the  process."''^  bi  its  comments,  Philip  Monis  confiims  that  it  regulariy  measures 

nicotine  levels  in  reconstimted  tobacco.  According  to  Hiilip  Morris'  comments: 

Representative  periodic  sampling  is  done  with  respect  to  all  tobacco  matftriak  that 
go  into  the  cigarette  manufaauring  process — ^natural  leaf  tobacco,  expanded 
tobacco,  as  well  as  blended  and  reconstituted  leaf.  Such  periodic  sampling 
includes  measurements  of...  alkaloids  or  nicotine. ^^ 
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Farone  WA,  The  Manipulation  and  Control  of  Nicotine  and  Tar  in  the  Design  and  Manufacture  of 
Cigarettes:  A  Scientific  Perspective  (Mar.  8,  1996),  at  11  See  AR  (VoL  638  Ref.  2). 
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Id. 


Id. 


Philip  Monis  Inc.,  Comment  (Apr.  19, 1996).  at  56  (emphasis  added).  See  AR  (VoL  7(X)  Ref.  226). 


The  Agency  also  received  a  declaraticm  relating  to  recOTstituted  tobacco  from  Jerome  Rivers,  a  fOTmer 
supervisor  in  Philip  Morris'  Blended  Leaf  Plant,  Declaration  of  Rivers  J  (Mar.  7,  1 996).  See  AR  (VoL 
640  Ref.  3),  as  well  as  two  affidavits  from  currrat  Philip  Morris  aaptoytes  doiying  some  of  Rivers' 
assertions  (Hiilip  Morris  Inc.,  Commit  (Apr.  19, 1996X  Appendix  3.  See  AR  (Vol.  700  Ref.  226)),  and 
supplemental  commoits  relating  to  Rivers'  declaration  submitted  by  Philip  Morris  after  the  close  of  the 
conunent  period.  Philip  Maris  Inc.,  Supplemental  Comments  (May  30,  1996).  See  AR  (VoL  700  Ref. 
1331).  After  considering  Rivers'  declaraticHi,  the  two  affidavits,  and  Philip  Morris'  original  and 
supplemental  commoits,  the  Agency  has  determined  that  it  will  not  rely  on  die  Rivers  declaration  or 
the  two  affidavits.         ■    -   ^  ■  -    ■    . 
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manufaauitrs  as  a  vehicle  for  the  addition  of  ammonia  compounds.  An  article  in  the  Wall 
Street  JouiiUU  reports  that  Philip  Morris,  Brown  &  Williamson,  and  R.J.  Reynolds  add 
ammonia  to  their  reconstituted  tobacco.^^'  Acconliiig  to  the  article,  internal  Brown  &, 
Williamson,  documents  describe  the  "nicotine  pick-up  potential"  of  ammonia  in 
reconstituteid  tobacco.  The  tobacco  company  documents  described  in  the  article  state  that 
ammonia  added  to  reconstituted  tobacco  can  scavenge  nicotine  fitnn  the  tobacco  in  the 
rest  of  the  cigarette,  significantly  increasing  the  level  of  "free  nicotine"  in  the  cigarette. 
One  of  the  documents,  a  Brown  &  Williamson  competitive  analysis  of  Marlboro,  states 
that  ammonia- treated  reconstituted  tobacco  is  '*the  soul  of  Marlboro."        ;  r:^?^.. 

As  i  result  of  the  industry's  focus  on  nicotine  in  the  areas  described  above,  as  well 
as  in  other  areas  described  in  the  JurisdicticHial  Analysis,  cigarette  manufacturers  provide 
smokers  seeking  the  pharmacological  effects  of  nicotine  with  a  remarkably  consistent  dose 


■■'■.iJiTlVU 


i-^;7-' 


see] 


of  nicotine 
t 


Tom  agarette  to  cigarette.  , 

Satisfying  Consume  Preferences  Requires  ControDiiig  and 
Manipulatiiig  Nicotine  Deliveries  to  Satisfy  Addiction  and 
Provide  Other  Pharmacologieal  Effects 


1 

The  cigarette  industry  maintains  that  it  does  not  ccMitrol  and  manipulate  nicotine 
deliveries  because  its  sole  objective  is  to  design  cigarettes  that  meet  consumer  preferences. 


i 


Brown  &  Williamson,  for  example,  asserts  Aat 

{Y\ts  intent  is  to  design,  manufacture  and  market  its  cigar^tes  to 
meet  the  preferences  of  adult  smokers  over  competing  brands,  not 
to  qreate  and  maintain  addiction Consumer  demand  determines 


^  Preedman  AM,  Tobacco  firm  shows  how  amnxmia  spurs  ddhrery  of  niootiiie.  Wall  Street  Journal  (Oct 
18. 1995).  See  AR  (VoL  639  Rd  2). 
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Id. 
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the  content  of  the  tobacco  blends  used  in  marketed  B&W 

707 

Cigarettes. "' 


Similarly,  RJR  asserts  that  it  "designs,  manufactures,  and  markets  a  ixoad  range  of 
cigarette  products  in  response  to  the . . .  demands  of  adult  smokers"  and  "not ...  to 
provide  smokers  with  pharmacologically  active  'doses'  of  nicotine."'** 

The  Agency  agrees  that  cigarette  manufacturers,  like  other  manufacturers  of 
consumer  products,  design  their  products  to  meet  consumer  demand.  The  Agency 
disagrees,  however,  that  this  establishes  that  cigarette  manufacturers  do  not  control  and 
mampulate  nicotine  levels  for  pharmacological  purposes.  The  unstated  premise  of  the 
manufacturers'  argument  is  that  the  consumer  demands  they  seek  to  satisfy  do  not  include 
a  desire  for  the  pharmacological  effects  of  nicotine.  This  is  simply  not  credible.  To  the 
contrary,  the  Agency  finds  that  what  the  cigarette  manufacturers  describe  as  satisfying 
consumer  preferences  is,  in  reality,  providing  consumers  with  cigarettes  that  sustain 
consumers'  addiction  and  offer  other  desired  pharmacological  effects  of  nicotine. 

It  is  beyond  reasonable  dispute  that  consumers  of  cigarettes  smoke  for  the 
pharmacological  effects  of  nicotine,  iiK^luding  satisfaction  of  their  addiction.  As  discussed 
in  sections  HA.  and  HB.,  above,  this  faa  is  widely  accepted  in  the  scientific  community. 
As  discussed  in  section  n.C.2.  and  3.,  above,  this  fact  is  also  accepted  by  the  cigarette 
manufacturers'  own  scientists.  The  implication  of  this  fact  for  cigarette  design  is  clear,  to 
compete  in  the  marketplace,  cigarette  manufacturers  must  produce  cigar^tes  that  sustain 


/t^ 
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Brown  &  WilliamsoD  Tobacco  Ccxp.,  Comment  (Jaa.  2, 19%),  at  3, 12  (em(4iasis  added).  Se^  AR 


(VoL  529  Ref.  104). 
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RJ.  Reynolds  Tobacco  Co.,  Comment  (Jaa  2, 1996),  at  3-4.  See  AR  (VoL  519  Ref.  103). 
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smokers'  addiction  and  provide  the  other  pbannacological  effects  of  nicotine  sought  by 

smokers.  Any  cigar«te  manufacturer  that  foiled  to  jHOvide  these  phannacdogical  effects 


fihd 


would  soon  find  itself  out  of  business,  becaise  addicted  smokers  and  other  smears 


seeking  the  pharmacological  effects  of  nicotine  would  switch  to  other  brands. 


Ct!*ril- 


Brown  &  Williamson  provides  an  example  of  how  meeting  consumer  preferences 
compels  cigarette  manufacturers  to  control  and  manipulate  nicotine.  As  noted  above, 
Brown  &  Williamson's  comments  assert  that  Brown  &  Williamson  designs  its  cigarettes  to 
meet  "consumer  demands."  As  discussed  above  in  section  ILC.2.C.,  bowevn,  the 
documents  in  the  record  from  Brown  &  Williamson  and  its  parent,  B  ATCO,  also 


acknowledge  that  "a  considerable  proportion  of  smokers  depend  on  the  pharmacological 
action  of  nicotine  far  their  motivation  to  continue  smoking"^^  and  tiliat  **nicotine  plays  a 
predominant  role  far  many  smokers'"*^  Indeed,  as  recently  as  1992,  company 
researchers  stated  that  what  "'the  smoker  clearly  want^'  is  "[tjhe  rapid,  peaking  intake  of 
nicotine  "'^'^^  Both  Brown  &  Williamson's  assertion  that  it  designs  cigarettes  to  meet 
iemands'^ 


'consumer  de 


and  its  acknowledgment  that  smokers  seek  "the  phjEirmacological 


action  of  nicotine''  leads  to  an  obvious  conclusion:  Brown  &  Williamson's  efforts  to  meet 
consumer  pr^erences  necessarily  require  the  company  to  design  cigarettes  that  provide 
consumers  with  the  phannacological  effects  of  nicotine. 


'*'  Kilbum  KD,  UndCTwood  JG  (BATCO),  Preparation  and  Properties  of  Nicotine  Analogues  (Nov.  9, 
1972),  at  2  (emphasis  added).  See  AR  (VoL  31  Ref.  524-1). 

**  Green  S  J  (BijlTCOX  BAT  Group  Research  (Sep.  4, 1968).  at  2  (emphasis  added).  See  AR  (Vol  15 
Ref.  192). 


'  Transdermal 
Ref.  125). 


Nicotine.  Research  and  Development/Quality,  at  3  (emidiasis  added).  See  AR  (VoL  531 
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Documents  in  the  administrative  record  confirm  that  in  designing  cigarettes  to 
meet  "consumer  demands,*'  the  cigarette  manufacturers  carefully  take  into  account 
consumers'  pharmacological  need  for  nicotine.  One  example  is  Project  Wheat  As 
discussed  above  in  section  ILC.3.c.ii.,  BATCX)  conducted  Project  Wheat  in  the  mid- 
1970' s  to  determine  smokers'  "Inner  Need"  for  nicotine.*"^  BATCO  undertook  this 
research  for  the  express  purpose  of  improving  its  ability  to  meet  consumer  demands.  As 
the  BATCO  researchers  stated.  Project  Wheat  was  *'seen  as  a  part  of  a  general  approach 
to  the  problem  of  designing  cigarettes  of  increased  consumer  acceptance"  because  "[i]n 
considering  which  product  features  are  important  in  terms  of  consumer  acceptance,  the 
nicotine  delivery  is  one  of  the  more  obvious  candidates. "  *°^ 

Project  Wheat  found  that  no  cigarettes  then  on  the  market  provided  the  "low  tar 
and  medium  nicotine  deliveries"  sought  by  smokers  who  had  an  average  "Iimer  Need"  for 
nicotine,  but  "an  above  average  concern  for  health."*"*  According  to  a  "model  of  the 
market"  developed  in  Project  Wheat,  over  40%  of  smokers  wanted  cigarettes  with  a 
higher  ratio  of  nicotine  to  tar  than  was  then  available.*"^  Shortly  thereafter,  ultra-low-tar 
cigarettes  made  with  nicotine-rich  tobacco  blends  were  introduced  into  the  market, 
including  a  Brown  &  WilliamscHi  cigarette  called  Barclay.  See  section  II.C.4.a.ii,  above. 


•*°  Wood  DJ,  Wilkes  EB  (BATCO),  Project  Wheeu  -  Part  1:  Cluster  Profiles  of  U.K.  Male  Smokers  and 
Their  General  Smoking  Habits  (Jul.  Ift  1975),  at  1.  See  AR  (VoL  20  Ref.  204-1). 


803 


Id.  at  1, 3  (emphasis  added). 


****  Wood  DJ  (BATCOX  Project  Wheat  -  Part  2:  U.K.  Male  Smokers:  Their  Reactions  to  Cigarettes 
of  Different  Nicotine  Delivery  as  Ir^uenced  by  Inner  Need  (Jan.  30,  1976),  at  2.  See  AR  (VoL  20 
Ref.  204-2). 

**"  BATCO  Group  R&D  Conference  on  Smoking  Bdiaviour  at  Soudiampton,  England  (Oct  1 1-12, 1976), 
at  BW-W2-02308.  See  AR  (VoL  178  Ref.  2074). 
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The  process  of  "consumer  preference  testing,"  which  is  described  in  the  comments 
of  the  cigarett^  manufaaurers,  is  one  of  the  ways  the  manufacturers  refine  nicotine^ 


iveries.  In  its 


deliveries 


comments.  Brown  &  Williamson  explains  that  it  asks  consumers  to  rate 


prototype  cigarettes  to  detennine  if  its  tobacco  blends  produce  "satisfaction,"  "strength," 
and  other  desiiable  attributes  to  consumers.  According  to  Brown  &  Williamson, 
"satisfaction,"  as  used  in  consumer  preference  testing,  "reflects  the  consumer*  s  total 
reaction  to  the'total  smoking  experience  deHvered  by  the  cigarettes."***  If  consumer 
testing  shows  that  a  Brown  &  Williams(Mi  cigarette  produces  insufficient  satisfaction. 
Brown  &  Williamson  says  its  product  developers  will  "ac^ust  product  recipes  and  designs 


»«807 


to  improve  or  tnaintain  product  preference.'* 

In  realiy,  however.  Brown  &  Williamson  knows  that  nicotine's  phannacok>gical 
effects  play  thi  primary  role  in  OMisumer  "satisfaction."  For  instance,  in  1983,  BATCX) 
researchers  resorted  their  "basic  assumption"  that  "nicotine, .  ..is  almost  certainly  the 
key  smoke  component  for  satisfaction'*^  Likewise,  in  a  1984  conference,  the  BATXX) 
researchers  reported  that  "  'satisfaction '  must  be  related  to  nicotine.  Many  people  believe 
it  [is]  a  'whole  body  response'  and  involves  the  action  of  nicotine  in  the  brain.'"^^  Thus, 
Brown  &  Wiliamson  understands  that  reports  of  inadequate  satisfaction  in  consumer 


T 


preference  testing  can  signal  a  need  to  enhance  nicotine  deliveries. 


S06 
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Brown  &  wmiamscm  Tobacco  Corp.,  OHnmrat  (Jan.  2, 1996),  at  8.  See  AR  (V<rf.  529  Ref.  104). 


Mat  9. 


•***  Minutes  of  B  jMCO  Research  Conferoice  at  Rio  de  Janeiro  (Aug.  22-26, 1983),  at  10  (emphasis 
added).  See  AR<VoL  22  Ref.  287-5). 

**  BATCO,  Coi^erence  Outline  (Jun.  6-8, 1984),  at  BW-W2-01977  (citation  omitted)  (emphasis  added). 
See  AR  (VoL  221  Ref.  287-6). 
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The  statements  of  WilUam  Faione,  the  foimer  Philip  Morris  director  of  applied 

research,  and  Ian  Uydess,  the  former  Philip  Morris  scientist,  make  precisely  this  point 

They  confirm  that  product  devei(^)ers  for  the  ^garette  manufaaiirers  do  in  fact  adjust 

nicotine  levels  during  consumer  testing.  According  to  Farone: 

This  concept  of  nicotine  delivery  being  essential  to  consumer 
satisfaction  was  common  knowledge  within  Philip  Morris  and  the 
rest  of  the  industry.  When  consumer  testing  indicated  that  a 
product  was  lacking  in  "impact"  or  some  similar  descriptor  that 
could  be  associated  Mnth  nicotine,  experienced  market  researchers 
and  product  developers  would  compensate  by  increasing  nicotine 
levels....*'"^ 

Similariy,  Ian  Uydess  states: 

In  the  case  of  nicotine,  specific  levels  of  nicotine  would  be  targeted 
in  the  test  products  (test  'articles')  in  a  range  that  extended  from 
'ultra-low'  (or  even  zero)  nicotine  deliveries,  to  deliveries  equal 
to,  or  slightly  above  that  found  in  some  of  their  own  (or  a 
competitor's)  'fuU-flavor'  or  'full-bodied'  products.  TTiis  was  done 
to  examine  how  the  smoker  would  react  to  various  nicotine  levels 
as  a  predictor  of  how  well  these  products  might  do  in  the  market 
with  specific  regard  to:  "not  enough  nicotine",  "an  acceptable  level 
of  nicotine",  or  "too  much  nicotine."*" 

Thus,  the  Agency  concludes  that  the  manufaauners'  explanation  for  their  actions 

does  not  withstand  scrutiny.  Overwhelming  evidence  establishes  that  smokers  seek  the 

pharmacological  effects  of  nicotine  from  cigarettes.  5^^  section  U. A.  and  n.B.,  above. 

Overwhelming  evidence  also  establishes  that  the  manufacturers  know  that  See  section 

ILC.2.,  above.  Manufacturers  that  design  their  products  to  meet  consumer  demands  that 
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Farone  WA,  The  Manipulation  and  Control  of  Nicotine  and  Tar  in  the  Design  and  Manufacture  of 
Cigarettes:  A  ScUntific  Perspective  (Mar.  8, 1996),  at  8  (emiAasis  added).  See  AR  (VoL  638  Ref.  2). 
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Declaration  of  Uydess  IL  (Feb.  29, 1996X  atU.  SeeAR  (VoL  638  Ref.  1). 
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they  know  are  pharmacological  in  nature  are  necessarily  engaged  in  designing  products  to 
provide  phanmcological  effects. 

In  sunk  the  evidence  discussed  in  this  section  discloses  ^that  the  noanufacturers  use 
several  noethods  to  control  and  nuinipulate  nicotine  delivoies  in  commercial  cigarettes. 
These  design  lieatures  include:  (1)  the  use  of  various  tobacco  blends  with  varying  nicotine 
levels;  (2)  filter  ventilation  and  related  technologies  that  selectively  rnnove  more  tar  than 
nicotine  and  allow  smokers  to  obtain  more  nicotine  than  the  measured  FTC  yields;  and  (3) 


the  use  of  ammonia  technologies  that  increase  the  delivery  of  **free*'  nicotine.  In  addition, 
the  evidence  snows  that  the  manufacturers  control  nicotine  levels  in  virtually  all  aspects  of 
cigar^te  manufacture,  thereby  ensuring  that  smokms  receive  a  consistent  nicc^ine  delivery 
in  each  cigaielte.  Combined  with  the  evidence  regarding  product  research  and 
devetopment  iii  section  n.C3.,  this  evidence  shows  that  the  manufacturers  "design** 

i 

cigarettes  to  provide  a  consistent,  pharmacologically  active  dose  of  nicotine  to  smokers, 
thereby  establishing  that  cigarettes  are  "intended**  to  affect  the  structure  and  function  of 


the  body. 


5. 

The 


Conclusion 

's  role  in  determining  intended  use  through  tiie  statements,  research, 


Agency 


and  actions  of  the  manufacturer  is  to  be  a  £aa  finder.  In  this  case,  after  careful 
consideration  of  the  evidence  and  the  com  ^icnts,  the  Agency  finds  that  the  evidence  of 


I 


cigarette  mantfacturers'  statements,  research,  and  actions  demonstrates  that  cigarettes  are 
intended  to  cause  significant  pharmacological  effects  in  snK>kers.  The  Agency  makes  this 
finding  for  three  principal  reasons. 
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First,  as  described  in  section  n.C.2.,  above,  the  evidence  shows  that  the  cigarette 

manufacturers  are  aware  of  and  have  exhaustively  studied  the  pharmacological  effects  and 

uses  of  nicotine.  In  the  case  of  Philip  Morris,  RJR,  and  Brown  &  Williamson,  the 

manufacturers  conducted  extensive  in-house  research  on  the  pharmacological  effects  and 

uses  of  nicotine.  Their  researchers  and  officials  repeatedly  expressed  the  view  that 

nicotine  causes  pharmacological  effects,  that  consumers  smoke  cigarettes  to  obtain  these 

effects,  and  that  cigarettes  are  delivery  devices  for  nicotine.  The  evidence  further  shows 

that  the  cigarette  manufacturers  as  a  group  funded  extensive  research  into  nicotine 

pharmacology  through  the  Council  for  Tobacco  Research.  This  evidence  establishes  that 

the  manufacturers  "have  in  mind"  that  cigarettes  will  be  used  for  the  particular  purpose  of 

delivering  the  pharmacological  effects  of  nicotine  to  smokers. 

Second,  the  evidence  in  sections  n.C.3.  and  n.C.4.  shows  that  the  cigarette 
manufacturers  "design"  cigarettes  to  have  pharmacological  effects.  This  evidence  reveals 
that  the  manufaaurers  have  conducted  extensive  product  research  and  development  to 
identify  pharmacologically  active  doses  of  nicotine  and  to  optimize  the  delivery  of  nicotine 
to  smokers  and  that  company  researchers  repeatedly  recommended  the  development  of 
cigarettes  that  maintain  adequate  nicotine  deliveries. 

This  evidence  also  shows  that  the  cigarette  manufacturers  carefully  control  and 
manipulate  the  nicotine  delivery  of  their  commJercially  marketed  cigarettes  to  provide 
smokers  with  a  pharmacologically  active  (fose  of  nicotine.   Among  other  practices,  the 
manufacturers  use  high-nicotine  blends  that  increase  nicotine  deliveries  in  their  lowest-tar 
prcxlucts;  rely  on  filtration  and  ventilation  technologies  that  selectively  remove  more  tar 
than  nicotine;  add  ammonia  compounds  that  increase  the  delivery  of  "free"  nicotine;  and 

337  . 


N 


44994    Federal  Regista-  /  Vol.  61,  No.  168  /  Wednesday,  August  28.  1996  /  Rules  and  Regulations 


ILC.5. 

carefully  control  the  nicotine  level  in  all  cigarettes.  Through  the  use  of  these  practices,  the 

cigarette  manufacturers  are  able  to  deliver  sufficient  nicotine  to  satisfy  consumers.  An 


inevitable  consequence  of  these  practices  is  to  keep  consumers  smoking  by  sustaining  their 


V- 

addicticm. 


Hmd,  the  manufactures  have  been  unable  to  provide  a  convincing  explanation 


that  refutes  eifier  the  evidence  showing  that  they  have  in  mind  the  phannacological  effects 
and  uses  of  cigarettes  or  the  evidence  showing  that  they  have  designed  cigarettes  to 
provide  these  effects.  This  ^ulure  is  significant  because  the  manufacturers  alone  have 
access  to  the  company  documents  Md  other  information  that  would  provide  a  complete 
explanation  of  their  knowledge  and  design  practices.  The  absence  of  a  credible  counter- 
explanation  by  the  persons  best  situated  to  explain  the  evidence  before  the  Agency  adds 
additional  support  for  the  Agency's  findings. 

Under  the  legal  standards  described  in  section  ILC.l .,  above,  the  evidence  that  the 
manufaaurers  (1)  "have  in  mind"  that  cigarettes  will  be  used  for  phannacological 
purposes  and  (2)  "design"  cigarettes  to  deliver  a  phaimacotogically  active  dose  of  nicotine 
each  provides!  an  independent  basis  for  establishing  intended  use.  Taken  together,  die  two 
categories  of  Evidence  are  consistent  with  each  other  and  mutually  reinforcing.  Taken  as  a 


whole,  therefore,  the  evidence  from  the  statements,  research,  and  actions  of  the 
manufacturers  amply  supports  the  finding  that  the  effects  of  cigarettes  on  the  structure  and 

ft 

function  of  tne  body  are  "intended"  by  the  cigarette  manufecturers. 
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6.        Response  to  Comments 
a        Comments  on  Statements  and  Research  on  Nicotine's  Drug  EflSects 

L         Conm«nts  on  Specific  Philip  Morris  Statements  and  Research  Projects.  In 
July  1995,  a  laige  number  of  Philip  Moms  internal  documents  reflecting  over  a  decade  of 
its  researdi  on  smoking  motivation  were  published  in  the  Congressional  Record.  A 
smaller  number  of  documaits  finom  Riilip  Morris  became  available  as  a  result  of  a  lawsuit 
brought  against  Philip  Moms  by  a  smoker.'*^  In  its  Jurisdictional  Analysis,  FDA 
reproduced  statements  from  those  documents  as  evidence  that  company  officials  believed 
that  consumers  use  cigarettes  to  obtain  the  phannacological  effects  of  nicotine. 

A  conmient  submitted  by  Philip  Morns  argues  that  the  documents  do  not  provide 
such  evidence  because  FDA  allegedly  mischaracterized  or  took  out  of  context  some  of  the 
quotes  from  the  documents.  PhiUp  Morris  argues  that  (1)  other  statements  in  the 
documents  show  that  Philip  Morris  researchers  were  actually  uncertain  why  people  smoke; 
(2)  in  addition  to  studies  on  the  phannacological  motivations  for  smoking,  Philip  Morris 
conducted  studies  on  other  motives  for  smoking,  demonstrating  that  Philip  Monis  did  not 
believe  that  pharmacological  motives  for  smoking  were  primary;  (3)  FDA  omitted 
passages  from  the  documents  that  would  have  cast  them  in  a  different  light;  and  (4)  some 
of  the  statements  cited  by  FDA  were  actually  only  hypotheses  of  Philip  Morris 
researchers,  or  the  hypotheses  of  outside  researchers,  which  were  not  ultimately  supported 
by  the  results  of  their  studies. 


812 


Cipollone  v.  Uggett  Group  Inc.,  No.  83-2864  (D.N.J.  dismissed  Nov.  3,  1992). 
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FDA  has  reviewed  all  of  the  publicly  available  documents  written  by  Hiilip  Moms 

officials.  Tijc  Agency  has  concluded  that,  both  individually  and  as  a  whole,  they 
demonstrate  that  Philip  Morris  OMiducted  extensive,  sophisticated  research  on  the 
phaimacological  effects  of  mcotine  in  cigarettes  and  the  phannacological  motives  for 
smoking,  and  that  officials  responsible  for  research  and  development  at  all  levels  of  the 
company  exfxessed  consistent  beliefs  throughout  the  period  covwwl  by  the  documents 
that  the  pharmacological  effects  of  nicotine  were  the  primary  reason  people  smoke.  The 
documents  also  demonstrate  that  these  beliefs,  and  the  data  supporting  them,  were  held  by 


and  communicated  to  company  executives,  including  the  board  of  directors.  Below,  FDA 
addresses  each  of  nnlip  Morris'  argumoits,  with  examples  from  individud  documents 
claimed  by  Philip  Morris  to  have  been  mischaracterized.  In  every  case,  the  documents 
speak  for  themselves. 

1 .        Philip  Morris  argues  that  it  conducted  studies  on  oAer  motives  for 
smoking,  d&nonstrating  that  I%ilip  Morris  did  not  believe  that  pharmacological  motives  * 
fOT  smoking  were  primary.  Philip  Morris  cites  a  single  document  frcxn  1970  for  this 
premise. 

FD<  ^  has  reviewed  the  studies  on  smoking  motivation  referred  to  in  the  publicly 
available  Pnil^  Morris  docum^its.  The  relative  importance  Philip  Morris  placed  (»i 
pharmacological  motives  for  smcddng  compared  to  other  motives  is  clear  frcHn  these 
studies.  The  vast  majority  of  the  company's  studies  were  conducted  to  assess  the 
pharmacolQgical  effects  of,  and  motives  for,  smoking.  A  small  minority  of  the  studies 
were  intended  to  assess  other  reasons  for  smoking.  Indeed,  the  research  documents  show 
that  Philip  Morris'  focus  on  the  pharmacological  effects  of  nicotine  increased  ov^  time. 
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By  the  early  1980' s,  when  the  large  collection  of  documents  made  public  by  Congress  end, 

Philip  Morris'  research  on  smoking  motivation  was  overwhelmingly  dominated  by 
research  on  the  pharmacological  effects  of  nicotine.  A  1980  repot,  for  instance,  describes 
fifteen  major  studies — eleven  of  which  examined  various  aspects  of  nicotine's 
phannacological  effects  on  smokers  and  on  dose-regulating  behavior  by  smokers.**^  The 
nicotine-related  studies  included: 

( 1 )  Studies  on  the  effects  of  cigarettes  and  nicotine  on  electrical  and  chemical  activity 

in  the  human  brain.  The  objectives  of  this  program  are  described  as  follows: 

It  is  our  belief  that  the  reinforcing  properties  of  cigarette 
smoking  are  directly  relatable  to  the  effects  that  smoking 
has  on  electrical  and  chemical  events  within  the  central 
nervous  system.  Therefore,  the  goals  of  the 
electrophysiology  program  are  to:  (I)  Determine  how 
cigarette  smoking  affects  the  electrical  activity  of  the  brain, 
and  (II)  Identify,  as  far  as  possible,  the  neural  elements 
which  otediate  cigarette  smoking' s  reinforcing  actions.*  '* 

(2)  Studies  on  rats  demonstrating  that  nicotine  is  "reinforcing"  (causes  animals  to 
"self-administ[er]"  nicotine,  i.e.,  seek  repeated  doses),  tests  positive  in  drug 
discrimination  tests  which  can  predict  whether  a  substance  has  mood-altering 
effects  in  humans,  and  acts  centrally  in  the  brain.  The  objectives  of  this  program 
include  "(I)  To  develop  a  better  understanding  of  the  behavioral  pharmacological 
actions  of  nicotine,  particulariy  the  action  which  reinforces  smoking  behavior.' 


'"  Dunn  WL  (Hiilip  Moms  IncX  Plans  and  Objectives-1981  (Nov.  26,  1980),  in  141  Cong.  Rec 
H7681-7683  (daily  ed.  Jul.  25, 1995).  See  AR  (VoL  14  Ref.  175a). 


814 


W.atH7681. 


•"W.atH7682. 
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(3)       Studies  on  the  level  of  nicotine  in  saliva  over  time,  and  on  the  correlation  of 

sail  vary  nicotine  levels  to  blood  nicotine  levels,  to  answer  the  question,  "Does  a 

\o^  systemic  level  of  nicotine  trigger  the  smoking  response?"*  *^ 

Phi  ip  Morns  provides  no  additional  or  l^ter  documents  that  would  suggest  that 

these  studies  are  not  representative.  Thus,  the  extensive  and  sustained  investigation  into 

nicotine  phannacology  reflected  in  Riilip  Morris'  documents  demonstrates  that  its 

researchers  believed  that  the  pharmacological  effects  of  nicotine  were  the  primary  reason 

for  smoking.  Moreover,  as  detailed  in  section  n.C.2.a.iii,  above,  a  1992  Philip  Morris 

document  shows  that  the  views  expressed  by  Kiilip  Mcxris  officials  in  the  1970' s  and 

1980'5  are  Itill  heW  by  PhiUp  Monis  emptoyees.*" 

Moreover,  even  if  Philip  Morris  had  significantly  researched  other  motives  for 


smoking,  tljis  could  not  render  Philip  Morris'  research  into  the  pharmacological  motives 

i 

for  smokinc  irrelevant.  Neither  FDA  nor  the  courts  have  suggested  that  a  produa  with 
pharaiacoldgical  uses  must  not  have  any  other  uses  if  it  is  to  be  regulated  as  a  drug  or 
device.  W|en  it  has  been  established  that  a  manufacturer  intends  that  its  product  be  used 
for  a  pharmacological  purpose,  FDA's  jurisdiction  is  not  defeated  by  a  showing  that  the 


816 


/<latH76B2. 


See  also  Dunti  WL  (Philip  MOTiis  Inc.),  Plans  and  ObjecHves-1979  (Dec  6, 1978)  ("All  of  the  effort  of 
the  Behavioral  Research  Labotaiory  is  aimed  at  achieving  this  objective:  To  understand  the  psychological 
reward  the  smoker  gets  from  snx^dng,  to  understand  the  psycho{^ysiology  underlying  this  reward,  a^  to 
relate  this  reward  to  the  constituaits  in  smoke"^  in  141  Cong.  Rcc.  H7668-7670  (daily  ed.  JuL  25, 1995), 
See  AR  (VoL,  14  Ref.  175a). 

A 

Dunn  WL  (Plilip  Morris  Inc.),  Plans  and  Objectives-1980  (Jan.  7,  1980),  in  141  CtMig.  Rec  H7670- 
7672  (daUy  ed.  JuL  25, 1995).  See  AR  (VoL  14  Ref.  175a). 

•''  Philip  Motris  Inc.,  Draft  Report  Regarding  a  Proposal  for  a  ''Safer"  Cigarette,  Code-iuuned  Table.  See 
AR(VoL531Ref.  122). 
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manufacturer  also  intends  the  product  to  be  used  for  other,  nonpharmacological  purposes. 
See,  e.g.,  United  States  v.  Guardian  Chemical  Corp.,  410  F.2d  157, 162-163  (2d  Cir. 
1969)  (solvent  intended  both  to  dissolve  kidney  stones  and  to  clean  medical  instruments 
was  properly  regulated  as  a  "drug").  Thus,  if  there  is  evidence  that  nicotine-containing 
tobacco  products  are  intended  to  produce  significant  drug  effects  in  consumers,  the  feet 
that  manufecturers  may  also  intend  them  to  provide  "flavor"  or  other  nonpharmacological 
effects  would  not  defeat  a  finding  that  such  products  are  "drugs"  within  the  meaning 
oftheAa. 

2.         Philip  Morris  also  contends  that  in  reproducing  certain  quotes  from  Philip 
Morris  documents,  FDA  omitted  portions  of  the  documents  that  would  have  shown  that 
the  author  did  not  believe  that  people  smoke  to  obtain  the  pharmacological  effects  of 
nicotine.  Kiilip  Morris  cites  four  examples.  FDA  has  reviewed  each  of  the  documents  in 
question  and  has  concluded  that  each  of  the  statements  quoted  in  the  Jurisdictional 
Analysis  has  been  fairly  presented  and  has  not  been  taken  out  of  context. 

First,  FDA  reproduced  in  the  Jurisdictional  Analysis  a  number  of  quotes  from 
memoranda,  presentations,  and  letters  by  William  Dunn,  a  senior  scientist  at  Philip  Morris, 
who  was  responsible  for  a  large  number  of  research  projects  on  smoking  motivation.  The 
quotes  demonstrated  that  Dunn  believed  people  smoke  to  obtain  the  pharmacological 
effects  of  nicotine.  5ee  60  FR  41591, 41596-41599, 41682, 41756, 41761.  PhiUp  Morris 
claims  that  several  quotes  were  taken  out  of  context,  and  that  the  full  context 
demonstrates  that  Dunn  did  not  believe  the  pharmacological  effects  of  nicotine  are  the 
primary  reason  people  smoke,  and  in  fact  did  not  know  why  people  smoke.  Riilip  Morris 
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also  conteiKJs  that  the  quotes  attributed  to  Dunn  were  in  fact  the  views  of  other  scientists 

■I      ■ 

that  Dunn  was  simply  descnbing. 

The  collected  writings  of  William  Dunn  could  not  be  clearer.  As  is  fully 
demonstrated  in  the  Jurisdictional  Analysis,  he  made  repeated  statements  throughout  his 
career  reflecting  a  consistent  belief  that  pec^le  smoke  primarily  to  obtain  the 


psychopharinacological  effects  of  nicotine.  As  recently  as  1994,  when  Dunn  was  visited 

by  FDA  investigators,  he  told  them  that  people  smoke  for  the  nicotine.*"  At  a  conference 

in  1972,  Duiin  explained  his  ''conviction*^  that  consumers  smdce  for  the  pharmacological 

effects  of  nicotine.  This  quote  also  refutes  Philip  Morns' claim  that  Dunn  was  merely 

describing  the  views  of  other  sciratists: 

Let  me  explain  my  convicriofL 

The  cigarette  should  be  conceived  not  as  a  product  but  as  a 
package.  The  product  is  nicotine.  The  cigarrtte  is  but  one  of  many 
package  layers ....  The  smoker  must  strip  off  all  these  package 

layers  to  get  to  that  which  he  seeks Think  of  the  cigarette  pack    -  - 

as  a  storage  container  for  a  day's  supply  of  nicotine Think  of 

the  cigarette  as  a  dispenser  for  a  dose  unit  of  nicotine Think  of 

a  puff  of  smoke  as  the  vehicle  of  nicotine: 

1 )        A  convenient  35  cc  mouthful  contains  approximately 

the  right  amount  of  nicotine 

The  smoker  has  wide  latitude  in  further  calibration: 

puff  voiuiue,  puff  interval,  depth  and  duration  of 

inhalation ... 

Hi^y  absorbable:  97%  nicotine  r^enti(xi 

Rapid  transfer  nicotine  delivered  to  blood  stream  in 

1  to  3  minutes 


2) 


3) 
4) 


Smoke  is  beyond  question  the  most  optimized  vehicle  of  nicotine 


SI9 


"'5««  notes  summarizing  May  10, 1994  meeting  between  FDA  and  Dunn  WL.  SeeARC/oLll 
Ref.231). 

*''  Dunn  WL  (Philip  Monris  Inc.),  Motives  and  Incentives  in  Cigarette  Smoking  (1972X  at  5-6  (en^hasis 
added).  See  AR  (VoL  12  Ref.  133). 
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Dunn  further  explained  how  he  and  other  Hiilip  Monis  officials  could  both  express 
uncertainty  about  "why  people  smoke"  and  believe  that  they  smoke  for  the 
pharmacological  effects  of  nicotine:  "If  we  accept  the  premise  that  nicotine  is  what  the 
smoker  seeks,  we've  still  not  answered  the  question  'Why  do  people  smoke'?  We've 
merely  reformulated  it  to  read  'Why  does  the  smoker  take  nicotine  into  his  system?'"*^ 
Thus,  it  was  Dunn's  "conviction"  that  people  smoke  to  obtain  a  systemic  dose  of 
nicotiifie.  What  remained  to  be  determined  was  precisely  why  the  pharmacological  effects 
of  nicotine  were  reinforcing  to  smears  and  what  biochemical  mechanisms  were  triggered 
by  nicotine  in  the  central  nervous  system.  In  feet,  the  records  of  Philip  Morris  research 

« 

between  the  1960's  and  the  1980's  demonstrate  that  Philip  Morris  spent  those  decades 
conducting  exhaustive  research  to  determine  the  physiological  and  psychoactive  effects  of 
nicotine  inhalation  that  cause  smokers  to  repeatedly  seek  nicotine,  and  to  ascertain  the 
"dose-regulating"  mechanisms  through  which  smokers  obtain  an  adequate  amount  of 
nicotine  to  achieve  those  effects.*^'  See  Jurisdictional  Analysis,  60  FR  41599. 

Accordingly,  FDA  concludes  that  it  has  appropriately  represented  the  words  of 
William  Dunn. 

The  second  document  is  a  1969  speech  to  the  board  of  directors  of  Philip  Morris 
by  Hehnut  Wakeham,  vice  president  for  research  and  development.  TTie  speech  begins 
with  the  statement  that  scientists  cannot  yet  give  a  definitive  explanation  of  why  people 
smoke  "backed  up  by  feet."  The  speech  nevertheless  attempts  to  answer  the  question  by 


820 


Id.  at  6-7. 


821 


See  documoits  printed  in  141  Cong.  Rec.  H7646-7683  (daily  ed  Jul.  25, 1995),  and  141  C(Mig.  Rec. 
H8127-8135  (daily  ed  Aug.  1, 1995).  See  AR  (Vol.  14  Ref.  175a  and  VoL  71 1  Ref.  6). 
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marshaling  ^hree  types  of  available  evidence:  what  smokers  say  about  why  they  smoke, 

what  differences  in  personality  characterize  smokers  and  nonsmokers,  and  what  the 

"immediate  effects  of  smoke  inhalation  upon . . .  human  body  function"  are.      In  the 

latter  category,  the  speech  provides  a  long  list  of  nicotine's  effects  on  human  body 

fiincticHi,  including  "arousal  center  in  brain  stem  excited."*^  Following  this  discussiCHi  of 

the  evidence,  the  speech  concludes  with  the  quote  cited  by  FDA  in  the  Jurisdictional 

Analysis:  "We  are  of  the  conviction,  in  view  of  the  foregoing,  that  the  ultimate 

explanation  for  the  perpetuated  cigarct  habit  resides  in  the  pharmacological  effea  of 

smoke  upon  the  body  of  the  smoker,  the  effea  being  most  rewarding  to  the  individual 


under  stre: 


fS24 


I  document  speaks  for  itself.  It  is  beyond  question  that  the  quoted  statement 
reflects  the  "conviction"  of  the  author  of  the  speech  that  people  continue  to  smoke  to 
obtain  the  pharmacological  effects  of  nicotine,  and  that  this  conviction  existed  as  a  result 


of  the  avaiUble  data 


The  third  document  cited  by  Philip  Morris  provides  equally  weak  support  for  the 
claim  that  Philip  Morris  researchers  were  uncertain  whether  people  smoke  to  obtain 
nicotine.  From  an  internal  Philip  Morris  document  entitled  "Why  People  Start  to  Smoke," 
FDA  printed  a  quote  frcMn  the  end  of  the  document  describing  the  results  of  a  "special 


•"  Wakeham  H  (Philip  Monis  IncX  Smoker  Psychology  Research  (Nov.  26, 1969),  at  9.  See  AR 
(Vol.  llRcf.il42). 


t23 


124 


Id,  at  10. 


/datll. 
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study  done  for  Philip  Morris"  on  **the  motivation  that  leads  to  a  continuation  of 

smoking":'^ 

[TJhe  circumstances  in  which  smoking  occurs  may  be  generalized 
as  foUows: 

1.  As  a  narcotic  tranquilizer,  or  sedative.  Smokers 
regularly  cigarettes  at  times  of  stress. 

2.  At  the  beginning  or  ending  ofa  basic  activity. . .. 

3.  Automatic  smoking  behavior.'^ 

Philip  Morris  points  to  a  statement,  from  the  portion  of  the  document  on  why 
people  start  smoking,  that  "[tjhere  are  surprisingly  few  hard  facts  on  the  question  of  the 
initiation  of  smoking,"'^'  claiming  that  this  somehow  shows  tiiat  the  autiior  is  unsure  of 
why  people  continue  to  smoke.  As  the  document  itself  demonstiates,  the  autiior  describes 
no  uncertainty  on  ti)e  question  of  why  people  continue  to  smoke. 

The  fourth  document  cited  by  Philip  Morris  is  tiie  first  of  several  Philip  Morris 
reports  on  research  conducted  by  the  company  to  test  its  hypothesis  that  smoking  is  used 
in  times  of  stress  as  an  "anxiety  reducer."*^  The  proposed  study  involved  administering 
shocks  to  college  students  and  determining  whether  stress  caused  the  students  to  smoke 
more.  According  to  Philip  Morris,  the  research  proposal  expresses  uncertainty  about 
whetiier  smoking  mitigates  stress,  and  tiierefore  cannot  support  FDA's  conclusion  that 
Philip  Morris  officials  believed  that  nicotine's  pharmacotogical  effects  motivate  smoking 
behavior. 


82S 


Udow  A  (Philip  Morris  IncX  Why  PeopU  Start  to  Smoke  (Jun.  2, 1976),  in  141  Cong.  Rec  H7663- 
H7664  (daily  ed  JuL  25, 1995)  (emphasis  added).  See  AR  (Vol  14  Ref.  175a). 


(26 


827 


82< 


/<f.atH7664. 


Id.  at  H7663  (emfrfiasis  added). 


Ryan  FJ  (Philip  Mwris  Inc.).  Proposed  Research  Project:  Smoking  and  Anxiety  (Dec  23,  1969X  in 
141  Cong.  Rec.  H7648  (daily  ed.  Jul.  25, 1995).  See  AR  (VoL  14  Ref.  175a). 
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FDA  disagrees  that  this  dcxniment  can  be  used  to  demonstrate  that  Philip  Morris  is 
uncertain  about  the  relationship  of  smoking  and  stress.  Because  the  document  in  questk)n 
merely  proposes  the  research  to  test  the  hypothesis  that  smoking  reduces  anxiety,  it  does 
not  attempt  to  answer  the  question  posed.  What  Philip  Morris  fails  to  point  out  is  that  this 
research,  once  begun,  showed  a  "very  high"  correlation  between  personahty  factors, 
"particularly  the  Anxiety  factor,"  and  puff  rate  and  that  the  researchers  were  "very  much 
encouragedlby  the  trend  of  these  findings.***  In  fact,  this  study  design  appears  to  have 
been  abandoned  in  favor  of  other  designs  only  because  "fear  of  shock  is  scaring  away 
some  of  oui  more  valuable  subjects."**  Subsequent  research  reports  show  that  Philip 
Morris  researchers  continued  to  obtain  results  showing  a  correlation  between  anxiety  and 
both  puffing  and  nicotine  intake,"'  and  subsequent  statements  by  Philip  Morris 
researchers'continue  to  show  that  they  believed  that  one  of  the  primary  motives  for 
smoking  is  to  relieve  stress."^ 


•"  Dum  Wl^(Philip  Moms  Inc.),  Consumer  Psychology  (Scp.l6-Oct  15,1971Mdiscussing  {VOjects 
entided,  "Shock  I,  II,  III.  rVTX  in  141  Cong.  Rec.  H7648-7649  (daUy  ed  JuL  25, 1995).  See  AR  (VoL  14 
Ref.  I75a).  1 

•»  Dunn  WU (Philip  Moiris  IncX  QuaruHy  Report-Projects  1600  and  2302  (Oct  5, 1972)  in  141  Cong. 
Rec  H7649  (jdaUy  ed  JuL  25, 1995).  See  AR  (VoL  14  Ref.  175a). 

•''  Dunn  WL  (Philip  Morris  Inc.),  1600  Objectives  for  1973  (Nov.  14, 1972)  (subjects  show  differential 
heart  rate  when  threatened  with  shock  on  days  when  they  are  allowed  to  smoke  compared  to  days  when 
they  arc  not),  in  141  Cong.  Rec  H8130  (daily  ed  Aug.  1, 1995)  See  AR  (VoL  71 1  Ref.  6). 

Philip  Morri$  Research  Center,  Behavioral  Research  Annual  Report  (JuL  18, 1975),  in  141  Cong.  Rec 
H7652,  H7634  (daUy  ed  Jul.  25, 1995).  See  AR  (VoL  21  Ref.  240a-2). 

•"  Udow  A  (Philip  Morris  Inc),  Why  People  Start  to  Smoke  (Jun  2,  1976)  ("the  circumstances  in  which 
smoking  occurs  may  be  generalized  as  follows:  1.  As  a  narcotic  tranquilizer,  or  sedative.  Smokers 

regularly  use  cigarettes  at  times  of  stress "),  in  141  Cong.  Rec.  H7664  (daily  ed  JuL  25, 1995). 

See  AR  (Vol  14  Ref.  175a). 
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Not  only  do  the  documents  discussed  immediately  above  contradict  Philip  Morris' 
assertion  that  its  emptoyees  do  not  know  why  people  smoke,  but  the  available  Philip 
Morris  documents  contain  overwhelming  support  for  the  finding  that  Philip  Morris 
officials  believe  that  the  major  reason  people  smoke  is  to  obtain  the  pharmacological 
effects  of  nicotine.  Expressions  of  this  beUef  are  repeated  frequently  and  consistently  over 
the  period  of  years  reflected  in  these  documents.  See,  e.g..  Jurisdictional  Analysis,  60  FR 
41595-41599, 41608, 41613^1615. 41650^1652. 

3.        Philip  Morris  contends  that  in  reproducing  William  Dunn's  statement  of  his 

"conviction"  that  cigarettes  are  the  "most  optimized  vehicle"  for  delivering  nicotine,  see 

comment  2,  above,  FDA  omitted  a  subsequent  paragraph  in  which  the  scientist  attempted 

to  defuse  concern  about  his  "drug-like  conceptualization  of  the  cigarette": 

Lest  anyone  be  made  unduly  apprehensive  about  this  drug-like 
conceptualization  of  the  cigarette,  let  me  hasten  to  point  out  that 
there  are  many  other  vehicles  of  sought-after  agents  which  dispense 
in  dose  units:  wine  is  the  vehicle  and  dispenser  of  alcohol,  tea  and 
coffee  are  the  vehicles  and  dispensers  of  caffeine,  matches  dispense 
dose  units  of  heat,  and  money  is  the  storage  container,  vehicle  and 
dose-dispenser  of  many  things.'^' 

Philip  Morris  claims  that  this  paragraph  demonstrates  that  the  earlier  part  of  the  quote 

cannot  be  used  as  evidence  that  Philip  Moms  intends  cigarettes  as  nicorine  delivery 

systems. 

FDA  disagrees.  The  paragraph  quoted  by  Philip  Morris  illustrates  that  tobacco 
company  officials  were  aware  of  the  potential  consequences  of  admitting  that  cigarettes 
are  "drug-like."  Moreover,  the  paragraph  does  not  in  any  way  undercut  the  fundamental 


833 


Dunn  WL  (Philip  Moris  Inc.),  Motives  and  Incentives  in  Cigarette  Smoking  ( 1972X  at  6   See  AR 
(VoL12Ref.  133).  5v        a       .         /mv 
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point  made  by  Dunn:  that  cigarettes  are  nicotine  delivery  systems.  The  fact  that  other 

I 

items  can  also  be  concejrtualized  as  delivery  systems  for  vanous  things  cannot  alter  what  it 
was  that  Duiin  believed  was  the  essential  ingredient  delivered  by  cigarettes:  do5e5  o/ 
nicotine.  He  did  not  conceptualize  cigarettes  as  delivery  systems  for  flavor,  or  taste,  or 
something  to  occupy  one's  hands.  Rather,  he  conceptualized  cigarettes  as  delivery 
systems  for  ■  a  dose  unit  <rf  nicotine,"  which  is  "delivered  to  [the]  blood  stream  in  1  to  3 


minutes. 


nSX 


4. 


Philip  Monis  also  contends  that  in  reproducing  certain  quotes  from  Philip 


Morris  documents,  FDA  (Hnitted  portions  of  the  documents  that  were  inconsistent  with 


:um< 
the  quoted  portion 


First  Philip  Morris  contends  that  FDA  omitted  a  significant  passage  from  a  quote 

on  a  proposed  Philip  Morris  study  on  smoking  and  hyperactivity.  The  full  quote  with  the 

omitted  passages  follows: 

Som  B  children  are  so  active  (or  "hyperidnetic")  that  they  are  unable  to  sit 
qui^y  in  school  and  concentrate  on  what  is  being  taught  In  recent  years  it 
has  been  found  that  amphetamines,  which  are  strong  stimulants,  have  the 
anomalous  eif&a  of  quieting  these  children  down  and  enabling  them  to 
concentrate  in  the  face  of  distractions  which  otherwise  would  have 
disrupted  their  attention.   Many  children  are  therefore  regularly 
administered  amphetamines  throughout  grade  school  years.  The  wisdcon 
of  such  prescripti(Hi  is  open  to  question  and  some  published  repots  have 
suggested  that  caffeine,  in  the  fcsrm  of  coffee  or  tea  for  breakfast  would 
produce  the  same  end  result   We  wonder  whether  such  children  may  not 
eventually  become  cigarette  smokers  in  their  teenage  years  as  they  discover 
the  advantage  of  self-stimulation  via  nicotine.  We  have  already 
collaborated  with  a  kxal  school  system  in  identifying  some  such  children 
presently  in  the  third  grade;  we  are  reviewing  the  available  literature  on  the 
topit;  and  we  may  propose  a  prospective  study  of  this  relationship.  It 
woiid  be  good  to  show  that  smoking  is  an  advantage  to  at  least  one 


S34 


Id.  at  5-6. 
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subgroup  of  the  population.  Needless  to  say,  we  will  not  propose  giving 
cigarettes  to  children.'^' 

The  full  quote  demonstrates  that  Philip  Morris  researchers  regarded  nicotine  as  a  stimulant 

and  proposed  to  study  whether  hyperactive  youths  use  cigarettes,  not  for  flavor  or  taste, 

but  to  self-medicate  an  attentional  disorder.  It  is  completely  consistent  with  FDA's 

finding  that  Philip  Morris  officials  believe  that  nicotine  in  cigarettes  has  pharmacological 

effects  and  that  consumers  use  cigarettes  to  obtain  those  effects. 

Philip  Monis  claims  that  the  researchers  were  equating  nicotine  and  caffeine.  It  is 
clear  from  this  and  later  references  to  this  study  that  Philip  Monis  was  interested  in 
whether  nicotine  is  used  to  self-medicate  hyp^activity  by  smokers  who  as  children  were 
*'known  to  have  their  hyperactive  or  impulsive  behaviors  reduced  by  drugs  (e.g., 
RitaUn)."*^  If  the  researchers  equated  nicotine  and  caffeine,  they  regarded  both 
substances  as  stimulant  drugs  that  could  be  used  to  treat  hyperactivity  through  their 
pharmacological  effects.  Jt  is  unlikely  that  they  did  equate  them,  however,  since  the  same 
researchers  had  2  years  earlier  demonstrated  that  nicotine  produces  a  much  more 
pronounced  stimulant  effect  than  caffeine.'^' 

I^ilip  Morris  also  claims  that  this  document  pr(^x)sed  a  study  on  hyperkinetic 
adults,  rather  than  children.  Nothing  in  the  available  documents  supp(Hts  this  claim.  The 
documents  mention  only  a  study  of  hyperkinetic  "diildren,"  whom  Hiilip  Morris 


"'  Dunn  WL  (Philip  Monis  Inc.).  Smoker  Psychology/May  1-31. 1974  (Jun.  10, 1974X  in  141  Cong.  Rec. 
H7651  (daily  ed.  Jul.  25, 1995).  See  AR  (VoL  14  Rcf.  175a). 

"*  Dunn  WL  (PhUip  Monis  Inc.),  Smoker  Psychology/AprU  1-30. 1977  (May  13,  1977X  in  141  Cong. 
Rec.  H7657  (daily  ed.  Jul  25, 1995).  See  AR  (VoL  14  Ref.  I75a). 


837 


Memcsandum  firom  Scfacni  TR  to  Dunn  WL,  Smoking  and  Caffeine:  A  Comparison  of  Physiological 


Arousal  Effects  (May  17,  1992),  at  1-2.  See  AR  (VoL  15  Ref.  189-7). 


351 


45008    Federal  Register  /  Vol.  61.  No.  168  /  Wednesday,  August  28.  1996  /  Rules  and  Regulations 

I  n.c.6. 

researchers!  propose  to  identify  and  follow  to  establish  whether  they  become  smokers  in 
their  "teenage  years." 

Second,  Philip  Monis  contends  that  the  context  of  a  statement  made  by  Helmut 
Wakeham  liiat  "nicotine  is  believed  essential  to  cigarette  acceptability"  refers  to  its  role  in 
taste  and  fttvor.**  The  full  text  of  this  document  contradicts  Philip  Morris'  argument.  As 
explained  in  tfie  Jurisdictional  Analysis,  60  FR  41595,  eariier  in  Wakeham*s  presentation, 
he  described  the  pharmacological  effects  of  nicotine  on  smokers: 

(a)  Lx>w  nicotine  doses  stimulate,  but  high  doses  depress  functions. 

(b)  Continued  usage  develops  tolerance. ... 

In  contrast  to  those  effects,  it  is  also  recognised  that  smoking 
produces  pleasurable  reactions  or  tranquility,  arxl  that  this  is  due  at  least  in 
part  to  nicotine,  and  not  entirely  to  the  physical  manipulations  involved  in 
smoking.*'^ 

Three  pages  later,  under  the  heading  "Controlled  Nicotine  in  Rllcr  and  Smoker,'* 
Wakeham  says: 


Even  though  nicotine  is  believed  essOTtial  to  cigarette  acceptability,' 
a  reduction  in  level  may  be  desirable  for  medical  reasons. 

Problems: 

1 .  How  much  nicotine  reduction  will  be  acceptable  to  the 
smoker? 

2.  What  taste  difference  will  be  tolerated?**' 

The  document,  on  its  face,  demonstrates  two  things:  (1)  Wakeham  believed  that 
nicotine  produced  pharmacological  effects  in  smokers;  and  (2)  the  problem  of  determining 


•M 


Wakeham  H  (PhiUp  Morris  Inc.),  Tobacco  and  Health-R&D  Approach  (Nov.  15,  1961),  at  43.  See 


AR(Vol.  125  Ref.  1314). 


$39 


Mat  40. 


MO 


/dlat43. 
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the  level  of  nicotine  reduction  that  would  be  "acceptable  to  the  smoka"  is  separate  from 
the  problem  of  detennining  what  taste  difference  would  be  tolerated.  Had  Wakeham 
believed  that  nicotine  is  essential  only  for  taste,  only  the  second  question  would  have  been 
relevent.  Instead,  he  recognized  that  a  reduction  in  nicotine  would  not  be  acceptable  to 
smokers  for  the  additional  reasons  he  had  akeady  speUed  out  that  nicotine  produces 
mood-altering  reaaions  that  smokers  seek.  The  plain  language  of  the  document  thus  foils 
to  substantiate  Philip  Moms'  claim  that  Wakeham  believed  that  nicotine  is  essential  only 
for  taste.  As  in  many  other  tobacco  company  documents,  nicotine's  role  in  taste,  if  it  is 
mentioned  at  all,  is  seen  as  secondary  to  its  pharmacological  role.  See  Jurisdictional 
Analysis,  60  FR  41772-41778. 

5.        Philip  Morris  argues  that  some  of  the  statements  cited  by  FDA  were  only 
Philip  Morris  researchers'  "premises"  and  "working  hypotheses"  or  even  the  hypotheses  of 
outside  researchers.  According  to  Philip  Morris,  these  statements  are  not  "facts"  or 
conclusions  based  on  data  and  are  therefore  irrelevant  to  intended  use. 

FDA  disagrees  that  these  consistent  statements  of  Philip  Morris  researchers  that 
people  smoke  to  obtain  the  pharmacological  effects  of  nicotine  are  irrelevant  to  Philip 
Morris'  intent  in  manufacturing  and  marketing  cigarettes.  In  establishing  the  intended  use 
of  Philip  Monis'  tobacco  products,  the  premises,  hypotheses,  arid  beliefs  of  the  scientists 
whose  job  within  the  company  is  to  understand  the  motives  for  smoking,  and  who 
regularly  communicate  those  views  to  company  executives,  are  highly  relevant  Philip 
Monis  and  other  tobacco  companies  contend  that  cigarettes  are  labeled  for  "pleasure,"  not 
pharmacological  effects,  and  that  nicotine  is  present  in  cigarettes  only  for  flavor.  On  this 
basis,  the  company  argues  that  cigarettes  are  not  intended  as  drugs  or  devices.  Nowhere, 
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however,  irj  the  publicly  available  Philip  Morris  documents,  or  in  the  documents  produced 
by  Philip  Morris  in  this  proceeding,  do  their  scientist  put  forward  i  pranise  or  hypottesis 
that  people  jsmoke  primarily  for  nicotine's  flavor  and/cH'  any  othw  ncmpharmacological 
motive — mjich  less  communicate  such  a  view  to  company  executives.  The  evidence  in  the 
administrative  record  demonstrates,  instead,  that  during  the  entire  period  covered  by  those 
documents,  Philip  Morris  scientists  were  communicating  to  their  superiors  their  scientific 
opinion  thai;  nicotine's  pharmacological  effects  are  the  primary  motivator  of  smoking 
behavior. 

6.        Philip  Morris  also  ai^iws  that  its  researchers'  "hypotheses"  were  not 
ultimately  supported  by  the  results  of  their  research. 

FDA  disagrees  that  the  documents  show  that  die  majcH*  premises  of  Riilip  Morris 
scientists  conceming  the  role  of  nicotine  in  tobacco  use  were  disproven.  These  premises 
center  on  the  scientists'  often  stated  belief  that  c^arette  smoking  is  reinforced  by  the 
pharmacological  effects  of  nicotine  on  the  brain.  In  fact,  this  premise  continued  to  be 
repeated  and  even  strengthened  over  the  period  of  research  reflected  in  the  documents. 
For  example,  the  major  premise  of  a  1974  research  report  is  that  "the  smoking  habit  is 
maintained  by  the  reinforcing  effects  of  the  pharmacologically  active  components  of 
smoke.  A  corollary  to  this  premise  is  that  the  smoker  will  regulate  his  smoke  intake  so  as 
to  achieve  hjs  habitual  quota  of  the  pharmacological  action."**' 

Philip  Morris  attempts  to  use  this  research  report  in  support  of  its  claim  that  Philip 
Morris  scieijtists  failed  to  find  support  for  their  beliefs  that  people  smoke  to  obtain  the 


■^ 


Philip  Morris  Research  Center,  Behavioral  Research  Annual  Report.  Part  II  (Nov.  1,  1974)  (i^>proved 
by  Osdene  TS),  in  141  Cong.  Rec  H7658,  H7660  (daily  ed.  Jul.  25, 1995).  See  AR  (Vol  14  Ref.  175a). 
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pharmacological  effects  of  mcotine.  According  to  Riilip  Morris,  this  report  refuted  the 

compensation  theory.**^  Hiilip  Morris'  claim  that  its  researchers  refuted  their  major 

premises  fails  on  two  grounds.  Bist,  the  document  shows  that  Hiilip  Morris  researchers 

considered  the  compensation  theory  to  be^t  most  a  "axollary"  of  their  major  premise  that 

smoking  is  maintained  by  the  reinforcing  effects  of  nicotine.  Philip  Morris  makes  no 

attempt  to  show  that  the  major  premise  was  dispioven.  Nor  could  it  Philip  Morris 

conducted  one  of  the  earliest  definitive  studies  on  nicotine's  reinforcing  effects  in  the  early 

1980*s,  well  before  similar  research  had  been  published  by  outside  scientists.  As  William 

Dunn  told  T.S.  Osdene,  Philip  Morris'  director  o(  research,  the  company's  research  made 

"it  quite  clear  that  nicotine  can  function  as  a  positive  reinforcer  for  rats."**'  As  described 

in  section  H. A.3.c.i.,  above,  the  ability  of  a  substance  to  function  as  a  "positive  reinforcer" 

in  animals  is  one  of  the  most  telling  pieces  of  evidence  that  the  substance  will  be  acklictive 

in  humans. 

Second,  both  the  1974  and  subsequent  research  reports  (through  and  including  the 

last  available  report  in  1980)  show  that  Philip  Morris  continued  to  believe  in,  and  test,  the 

compensation  theory,  using  ever  more  sophisticated  and  precise  methods.  Philip  Morris 

relies  on  a  statement  firom  the  1974  report  in  which  the  researchers  note  that  previous 

attempts  to  show  compensation  by  analyzing  the  number  and  amount  of  cigarettes  smc^oed 

had  shown  positive  trends  but  not  omvincing  evidence  that  the  smoker  regulates  intake  of 


**^  "Compensation,"  as  described  in  secti<n  IL  A.7.L,  above,  describes  tbe  behavior  of  smokers  yvbo  are 
given  cigar^tes  with  more  or  less  nicotine  than  their  usual  tomds.  Data,  including  tobacco  industry  data, 
show  that  smokers  "conq)aisate"  by  altering  their  smoking  bdiavior  (e.g.,  by  smoking  more  cigarettes  c« 
smoking  each  cigarette  matt  intensely)  to  obtain  tfadr  customary  mcotine  intake. 

"'  Dunn  WL  (Philip  Maris  Inc.),  Plans  and  Objectives-1981  (Nov.  26,  1980X  in  141  Cong.  Rec  H7681- 
7682  (daily  ed.  Jul.  25, 1995).  See  AR  (VoL  14  Ref.  175a). 
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nicotine.  Philip  Morris  omits  subsequent  statenients  demonstrating  that  the  researchers 
have  not  "rtfuted"  the  compensation  theory,  but  have  merely  decided  to  take  a  new 
approach  to  establishing  compensation-  Following  the  statement  quoted  by  Philip  Morris, 
the  researchers  state  that  they  "question  whether  the  indices  of  intake  which  have  been 
investigated  to  date  are,  in  feet,  the  appropriate  indices  to  be  measuring."***  Instead,  they 
believe  that  new  evidence  suggests  that  compensation  may  be  accomplished  through  the 


tionpai 


inhalation  patterns  of  smokers: 

[OJbservalions  [concerning  differences  in  how  smoke  is  inhaled  from 
smc^r  to  smoker]  have  made  us  aware  of  a  heretofore  unnoticed 
mechanism  that  has  the  potential  of  affording  the  smoker  a  wide  latitude  of 
control  over  the  amount  of  smoke  he  brings  into  contact  with  the 
absorption  sites. 

I 

The  researchers  go  on  to  describe  a  new  series  of  experiments  designed  "to  systematically 

observe  the  inhalation  patterns  of  smokers"  and  thereby  determine  whether  compensation 

for  nicotine  is  occurring."*  The  researchers  also  developed,  three  years  later,  a  new 

theoretical  model  to  explain  their  inability  up  to  that  point  to  demonstrate  compensation. 

Under  this  theory,  some  smoking  is  triggered  by  "deficits  or  surfeits  of  nicotine  (or  some 

unknown  sihoke  components)"  and  some  by  external  stimuli: 

The  adoption  of  this  point  of  view  by  membCTS  of  the  staff  wtil  lead  us  to 
recognize  that  apparent  failures  of  [the]  nicotine  compensation  model  may 
not  in  fact  be  failures  at  all  and  that  nicotine  compensation  is  a  real 
phenomenon  which  is  masked  by  the  fact  that  smokers  smoke  many 
cigarettes  out  of  habit  rather  thcui  need.^^ 


***  Philip  Morris  Research  Center,  Behavioral  Research  Annual  Report,  Part  II  (Nov.  1,  1994),  in  141 
Cong.  Rec  1^7658,  7660  (daily  ed  JuL  25, 1995).  See  AR  (VoL  14  Ref.  175a). 


S4S 


S46 


Id, 


Id. 


Dunn  WL  (Philip  Morris  Inc.),  Behavioral  Research  Accomf^shments-1977  (Dec.  19,  1977),  in  141 
Cong.  Rec.  Y  7666-7667  (daily  ed  Jul.  25, 1995)  (emphasis  added).  See  AR  (VoL  14  Ref.  175a). 
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The  Philip  Morris  research  reports  demonstrate  that  Riilip  Morris  continued  to  attempt  to 
n^asuie  inhalation  patterns  throughout  the  period  covered  by  the  reports,  and  that  the 
researchers  continued  to  believe,  and  sometimes  showed,  that  smokers  compensate  for 


mcotme 


84S 


Finally,  Kiilip  Morris  cites  a  small  number  of  minor  studies  in  the  KiiUp  Morris 
research  documents  in  which  the  researchers  did  not  find  discemible  effects  due  to 
smoking;  it  claims  that  these  show  that  Philip  Morris  failed  to  find  support  for  the  belief 
that  nicotine's  pharmacological  effects  motivate  smoking.  The  apparent  failure  of  a  small 
fraction  of  its  studies  to  demonstrate  particular  pharmacological  effects  from  nicotine 
caiuiot  obscure  what  is  evident  finom  a  fair  reading  of  the  publicly  available  research  ' 
reports:  the  company's  research  on  nidotine  demonstrated  that  nicotine  had  many 
significant  pharmacological  effects  on  smokers.  The  record  also  shows  that,  through  the 
period  covered  by  the  reports,  Kiilip  Morris'  emphasis  on  the  pharmacological 
motivations  for  smoking  increased  and  its  research  on  the  pharmacological  effects  of 
nicotine  grew  in  size  and  sophistication.  By  the  end  of  that  period,  Philip  Morris  had 
successfully  established  that  nicotine  is  a  positive  reinforcer  in  rats,  that  it  produces 
psychoactive  effects  like  other  drugs  of  abuse,  that  it  produces  tolerance,  and  that  it  acts 


t4S 


See.  e.g..  Letter  from  Dunn  WL  to  Schacfato^  S  (Sep.  8, 197S)  (niilip  Morris  expects  inbalatioQ 
patterns  **to  be  dose-regulating  mechanisms  of  remarkable  {xecision  and  seositivit/*),  in  141  Qmg.  Rec. 
H7662  (daily  ed.  Jul  25, 1995).  See  AR  (VoL  14  Ref.  175a). 

Dumi  WL  (Philip  Mwris  Inc.),  Behavioral  Research  Accomplishments-1977  (Dec  19, 1977)  ("We  have 
. . .  [s]hown  diat  we  can  distinguish  between  [nicotine]  regulator  and  ncxiFegulator  smokers  and  that  after 
being  deiMived,  the  regulatws  do  indeed  try  to  make  up  for  lost  intake"X  in  141  Cong.  Rec.  H7666  (daily 
ed  Jul  25, 1995).  See  AR  (VoL  14  Ref.  175a). 

Dvma  WL  (Philip  Moths  Inc.),  Plans  and  Objectives-1981  (Nov.  26, 1980),  in  141  Cong.  Rec.  H7681, 
H7683  (daUy  ed.  Jul.  25, 1995).  See  AR  (VoL  14  Ref.  175a). 


357 


45014    Federal  Register  /  Vol  61,  No.  168  /  Wednesday.  August  28.  1996  /  Rules  and  Regulations 


I  n.c.6. 

centrally  in  tie  brain.  These  arc  the  standard  animal  tests  performed  by  pharmaceutical 
companies  artd  public  health  organizations  to  establish  that  a  substance  is  addictive.   At 
this  time,  Philip  Morris  was  also  engaged  in  a  broad-based  study  of  the  ^ects  of  smoking 
and  nicotine  on  human  brain  wave  patterns  to  "identify  as  far  as  possible  the  neural 
elements  whih  mediate  cigarette  smoking's  reinforcing  actions."**'  The  record  thus 
contradicts  Ptiilip  Morris'  claim  that  its  research  failed  to  bear  out  the  premise  that  people 
smoke  to  obt^n  nicotine. 

Philip  Morris  argues  that  FDA  has  mischaracterized  statements  of  Philip 
Morris  officiils  in  several  company  documents  related  to  the  addictive  effects  of  nicotine 
and  cigarettes.  FDA  has  reviewed  the  statements  and  concluded  that  it  has  not 
mischaracterized  the  statements  that  it  relied  on. 

First,  in  the  Jurisdictional  Analysis,  60  FR  41607-41608,  FDA  cited  a  Philip 
Morris  studyjon  a  smoking  cessation  campaign  in  Greenfieki,  Iowa,  in  1969  as  evidence 
that  Philip  Morris  researchers  recognized  that  smoking  cessation  produces  a  withdrawal 
syndrome.  Fliilip  Morris  claims  that  its  study  did  not  conclude  that  nicotine  is  "addictive" 
and  that  the  study  showed  only  that  former  smokers  experienced  "transient . . .  common 
behavioral  mannerisms  such  as  eating  more,  tapping  their  fingers,  twiddling  their  thumbs, 
biting  their  laps,  chewing  on  matches,  or  feeling  ill-tempered.""°  Philip  Monis  also  argues 
that  this  ^MOf  was  published  more  than  20  years  ago  and  therefore  is  not  "new*'  evidence. 


"'/iatH768 

**  Philip  Moris  Inc.,  Comment  (Jaa  2, 19%),  at  17.  See  AR  (Vd.  519  Rcf.  105). 
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FDA  believes  that  the  Philip  Morris  study  on  the  Iowa  "cold  turkey"  campaign 

provides  solid  evidence  that  Philip  Morris  knows  that  abstinence  from  smoking  produces  a 

Significant,  tong-term  withdrawal  syndrome.  As  discussed  in  section  n.A3.,  above, 

withdrawal  is  recognized  as  one  of  the  characteristic  features  of  drug  dependence. 

Contrary  to  ihe  comment's  claim  that  the  study  revealed  only  mild  and  'transient" 

symptoms,  the  study  author,  a  Kiilip  Morris  researcher,  summarizes  the  symptoms  of 

those  who  quit  smoking  this  way: 

Even  after  eight  months  quitters  were  apt  to  report  having  neurotic 
symptoms,  such  as  feeling  depressed,  being  restless  and  tense,  being 
ill-tempered,  having  loss  of  energy,  being  apt  to  doze  off,  etc.  They 
were  further  troubled  by  constipation  and  weight  gains  which 
averaged  about  5  lbs.  per  quitter.*^' 

The  researcher  later  reports  on  the  worsening  of  health  symptoms  among  the 

quitters,  observing  that  their  "list  of  complaints  is  long  and  impressive."*"  The  author 

encapsulates  the  quitters'  experience  as  follows: 

This  is  not  the  happy  picture  painted  by  the  Cancer  Society's  anti- 
smoking  comm^cial  which  shows  an  exuberant  couple  leaping  in 
the  air  and  kicking  their  heels  with  joy  because  they' ve  kicked  the 
habit  A  more  appropriate  commercial  would  show  a  re5r/e55, 
nervous,  constipated  husband  bickering  viciously  with  his  bitchy 
wife  who  is  nagging  him  about  his  slothful  behavior  and  growing 


SS3 


waistline. 

Accordingly,  this  study  provides  evidence  that  Philip  Morris  knows  that  smokers  suffer 
significant,  long-term  withdrawal  symptoms,  a  characteristic  feature  of  addictive 


•"  Ryan  FJ  (niiUp  Monis  Inc.),  Bird-1:  A  Study  of  the  Quit-Smoking  Campaign  in  Greenfidd.  Iowa,  in 
Conjunction  with  Movie.  Cold  Turkey  (Mar.  1971),  at  1.  (em|Aasis  added).  See  AR  (V(rf.  390  Ref.  6394). 


<S2 


8S3 


/rf.at31. 


Id.  at  33  (onidiasis  added). 
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substances.  There  is  no  support  for  Riilip  Morris'  contention  that  the  withdrawal 
symptoms  reported  in  this  study  are  not  comparable  to  withdrawal  symptoms  from  other 
drugs  that  produce  physical  dependence.  The  withdrawal  symptoms  reported  by  ?iuhp 
Morris  include  many  of  the  same  changes  in  mood,  behavior,  and  physical  functioniiig 
identified  as,  evidence  of  a  withdrawal  syndrome  for  all  drugs  that  produce  physical 


dependence,'  They  are  the  same  symptoms  that  have  been  recognized  by  the  Surgeon 
General  andi  other  public  health  organizations  as  evidence  that  nicotine  produces  a 


854 


withdrawal  syndrome  and  physical  dependence. 

Finally,  Philip  Morris'  claim  that  this  study  was  published  20  years  ago  is 
misleading.  'The  material  quoted  in  the  Jurisdictional  Analysis  and  here  comes  principally 
from  an  internal  Philip  Morris  study  repcxt  that  was  not  published.*^'  Another  version  of 
the  study  was  published,  in  which  the  quoted  material  was  omitted. 

Phili)  Morris  also  argues  that  FDA  "deliberately  mischaracterize[d]"  another  Philip 
Morris  dociinent  in  which  Philip  Morris  acknowledges  both  nicotine  dependence  and  a 
withdrawal  iyndrome  from  cigarette  deprivation,  FDA  notes  that  Kiilip  Morris  challenges 
only  the  use  of  the  statement  to  show  that  F^iilip  M(»ris  acknowledges  withdrawal;  Philip 
Mcxris  makes  no  claim  that  this  statement  does  not  acknowledge  nicotine  dependence. 


"*  Surgeon  General's  Report,  1988,  at  198-221.  See  AR  (VoL  129  Ref.  1592). 

American  Psychiatric  Association,  Diagnostic  and  Statistical  Manual  of  Mental  Disorders.  4th  ed. 
(Washington  DC  American  Psychiatric  AssodatiOT,  1994),  at  244.  See  AR  (VoL  5  Ref.  46-1). 

*''  Ryan  FJ  (lliilip  Mcxriis  Inc),  Bird-1:  A  Study  of  the  Quit-Smoking  Campaign  in  Greer^eld,  Iowa,  in 
Conjunction  mth  Movie.  Cold  Turkey  {Max.  1911).  See  AR  (Vol  21  Rtf.TffJ). 

'^  Ryan  FJ  (Philip  Morris  IncX  Cold  turicey  in  Gienrfield,  Iowa:  a  follow-up  study,  in  Smoking 
Behavior:  Motives  and  Incentives,  ed.  Ehinn  WL  (Washingtm  DC:  VH  Winston  &  Sons,  1973).  See 
AR  (VoL  8  Ret  105). 
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The  document  is  a  report  from  W.  L.  Dunn  to  T.  S.  Osdene,  vice  president  for 

research  and  development,  entitled,  "Plans  and  Objectives-1980."  In  describing  the 

company's  "Experimental  Psychology  Program,"  the  report  states  that  the  first  objective 

of  the  program  is  to  "gain  better  understanding  of  the  role  of  nicotine  in  smoking."  The 

report  describes  one  of  its  approaches  to  this  objective  as  follows: 

Identification  of  two  smoking  population  subgroups,  one  of  which  has 
greater  nicotine  needs  than  the  other.  We  have  described  these  people  in 
the  past  as  compensators  and  noncompensators,  and  attempted  to  ctefine 
them  by  their  consumption  changes  when  nicotine  debveries  were 
moderately  shifted.  However,  we've  had  no  great  success  in  the 
identification  to  date.  Now  we  may  have  two  extra  tools  to  use: 
Commercial  PM  cigarettes  of  ultra  low  tar  and  nicotine,  and  salivary 
nicotine  concentrations.  Others,  principally  at  Columbia  University,  have 
suggested  that  shifts  to  ultra  low  nicotine  cigarettes  produce  the  same  type 
of  psychological  stress  behaviors  as  quitting,  ^e  therefore  propose  a  shift  > 
study  in  which  smokers  are  shifted  to  an  ultra  low  brand,  and  the  key 
dependent  variable  becomes  the  presence  or  absence  of  the  withdrawal 
syndrome.  Those  who  show  evidence  of  nicotine  dependence  and  those 
who  do  not  can  then  be  used  to  test  our  hypotheses  on  the  relationship  of 
salivary  concentration  to  smoking  behavior  *^^ 

Philip  Morris  claims  that  this  statement  contains  no  acknowledgment  of  a  cigarette 
withdrawal  syndrome,  because  the  Philip  Monis  researchers:  (1)  found  no  support  for 
their  hypothesis  that  people  compensate  for  changes  in  nicotine  yield;  (2)  were  merely 
testing  hypotheses  proposed  by  outside  researchers;  and  (3)  were  referring  to 
psychological  stress  behaviws,  not  physiological  symptoms  wiien  they  spoke  of 
withdrawal. 

The  full  text  of  this  statement  fails  to  support  Hiilip  Morris'  strained  construction. 
The  obvious  purpose  of  the  statement  is  to  explain  that  the  researchers  intended  to  try  a 


»"  Dunn  WL  (PhiUp  Morris  Inc.),  Plans  and  Objectives-1980  (Jan.  7. 1980),  in  141  Cong.  Rec  H7670. 
H7672  (daily  ed  Jul.  25. 1995)  (emphasis  added).  See  AR  (VoL  14  Ref.  175a). 
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new  approach  to  identifying  "compensators"  and  "noncompensators,"  relying  on  evidence 
of  withdrawal/dependence.  The  researchers  are  clear  that  withdrawal  is  an  established 
syndrome  jthey  will  use  to  identify  compensators  and  noncompensators,  not  the  reverse. 
The  only  outside  hypothesis  mentioned  in  the  statement  is  the  notion  that  switching  to 
ultra-low  iicotine  cigarettes  can  be  used  to  induce  the  same  stress  behaviors  as  quitting. 

I 

The  more  fundamental  notion  that  quitting  produces  a  withdrawal  syndrome  is  not  an 
outsider's  hypothesis  but  a  clearly  accepted  premise  of  the  entire  approach.  Nothing  in 
the  statement  suggests  that  the  researchers  intend  to  test  an  "hypothesis"  that  quitting 
produces  withdrawal;  they  intend  to  use  this  accepted  fact  to  search  for  compensators  and 
noncomp«isators.  Bnally,  there  is  no  evidence  in  the  document  to  support  Philip  Morris' 
assertion  that  the  Philip  Morris  researchers  were  referring  to  psychological  stress 
behaviors,  not  physiological  symptoms. 

Philip  Morris  also  contends  that  FDA  inappropriately  characterized  a  Philip  Morris 
memo,  which  FDA  briefly  cited  in  a  footnote  to  the  Jurisdictional  Analysis,  as  indicating 
that  people  smoke  to  avoid  "withdrawal."  According  to  Philip  Morris,  the  memo  merely 
placed  cig^ttes  in  the  same  category  as  alcohol,  tea,  coffee,  chewing  gum,  overeating, 
and  sex. 

Philip  Morris'  characterization  focuses  on  the  introduction  of  the  memo,  while 
ignoring  itk  central  purpose.  The  actual  purpose  of  the  memo  is  to  propose  to  study  the 
question  a  why  people  continue  to  smoke  despite  "compelling  pressures  upon  the  smoker 
to  discontinue  the  behavior"  and  to  "document  the  penalties  imposed  by  discontinuation  of 
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cigarette  smoking."**  The  memo  offers  the  following  rationale  for  documenting  the 

"penalties"  of  discontinuation: 

The  literature  on  the  subject  cites  body  weight  gains  up  to  twenty  pounds. 
Constipation  has  been  cited  as  another  sequelae  (Ejnip,  1965),  as  well  as 
blisters  in  the  mouth.  Chessick  (1964)  has  warned  against  the 
"neurovegetative  disequilibrium"  that  can  result  and  Masoni  (1963) 
contends  that  some  may  not  be  able  to  stabilize  emotionally.  There  is 
anecdotal  and  lay  observation  of  lowered  efficiency  and  heightened 
irritability  upon  withdrawal.  We  know,  too,  that  in  periods  of  non- 
voluntary deprivation,  as  in  concentration  camps  of  World  War  H,  the 
incentive  value  of  the  cigarette  exceeds  that  of  essential  foodstuff.'^ 

The  actual  text  of  the  memo  thus  demonstrates  clearly  that  Philip  Morris  has  knowledge  of 

significant  withdrawal  symptoms  associated  with  smoking  deprivation.  The  memo 

displays  no  skepticism  about  the  existence  of  the  cited  withdrawal  symptoms. 

8.        Philip  Moms  argues  that  repoits  of  animal  research  conducted  in  its 
laboratories  by  Philip  Morris  researchers  Victor  DeNoble  and  Paul  Mele  do  not  conclude 
that  nicotine  is  addictive. 

Tlie  reports  in  question  showed  that  Riilip  Moiris  had  established  that  nicotine 
functions  as  a  "positive  reinforcei"  in  rats  (causes  them  to  seek  repeated  doses),  and  has 
other  psychoactive  effects  characteristic  of  addictive  substances.  See  Jurisdictional 
Analysis,  60  FR  41754-41758.  These  reports  also  showed  that  Philip  Morris  conducted 
research  to  find  nicotine  analogues  (substitutes)  that  would  have  equal  or  greater 
reinforcing  and  psychoactive  effects  as  nicotine.  Id.  These  central  nervous  system  effects 
were  characterized  by  Philip  Morris  as  "desirable  properties"  of  nicotine  that  could  be 


8S8 


Dunn  WL  (Philip  MOTiis  Inc.),  Stating  the  Risk  Study  Problem  (Jul.  29,  1969),  at  3.  See  AR  (VoL  15 


Ref.  189-6). 
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"enhanced"  a^  a  result  of  nicotine  analogue  lesearch.^^  Bnally,  these  research  reports 
showed  that  Philip  Morris  conducted  research  to  find  an  "optimum"  combination  of 


nicotine  and  acetaldehyde  (another  competent  of  smdoe)  that  had  ''maximal  reinforcing 
effects."*" 

FDA  disagrees  that  it  inai^ropnately  relied  on  these  studies.  FDA  did  not  cite 
these  documents  for  the  proposition  that  Philip  Morris  acknowledged  that  nicotine  is 
addictive.  FDjA  cited  them,  appropriately,  as  evidence  that  Philip  Morris:  (1)  had 
conducted  research  demonstrating  that  nicotine  is  a  positive  reinfotcer,  one  of  the 
characteristic  features  of  addictive  substances;  and  (2)  understood  that  the 
pharmacological  effects  of  nicotine  were  essential  to  the  market  for  tobacco  products  and 
intended  to  offer  products  that  affect  the  central  nervous  system.  See  Jurisdictional 
Analysis,  60  F  R  41750-41762. 


9. 


Wiilip  Morris  states  that,  during  liis  tenure  at  Philip  Morris,  Victor 


DeNoble  repeatedly  advised  his  colleagues  that  the  faa  that  a  substance  has  positive 
reinforcement  leffects  does  not  mean  that  the  substance  is  "addictive." 


FDA 


that  animal  self-administration  does  not  skme  demonstrate 


conclusively  tbat  a  substance  will  be  addictive  in  humans.  As  DeNoble  stated  in  his 
testimony  before  Congress,  however,  "[t]he  self-administraticHi  stucfy  is  a  classical 
hallmaric  to  infccate  that  a  solution  or  drug  substance  has ...  the  potential  to  be  a  drug  of 


'^  Charles  JL  (Philip  Morris  Inc.),  Nicotine  Receptor  Program-University  of  Rochester  (Mar.  18,  1980). 
5eeAR(VoL32ptef.532). 
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DeNoble  VJ  flTiilip  Mwris  Inc.),  Project  Number  1610  (Behavior  Pharmacology)  Objectives  and 
Plans  1982-1983  (JuL  2a  1982),  at  1  See  AR  (Vol  345  Ref.  5443). 
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abuse  in  humans."""  As  described  eariier,  a  drug's  abuse  liability  refers  to  its  potential  to 
cause  drug  dependence/addiction. 

As  described  in  section  IL  A.3.C.,  above,  a  complete  screen  for  abuse  liability  also 
includes  studies  that  demonstrate  that  the  drug's  reinforcing  effects  are  caused  by  its 
actions  in  the  central  nervous  system,  that  the  drug  has  psychoactive  effects,  that  the  drug 
produces  withdrawal  and/or  tolerance.  Philip  Morris  research  also  demonstrated  that 
nicotine  has  each  of  these  properties.'^^  These  results  distinguish  ni(X)tine  from  such 
nonaddictive  substances  as  saccharin,  which  are  not  psychoactive. 

As  described  in  section  n.C.ia.ii.,  above,  corporate  executives  were  informed  that 
Philip  Morris'  own  research  predicted  that  nicotine  would  be  a  drug  of  abuse  in  humans. 
A  reasonable  manufacturer  with  this  information  should  have  foreseen  that  nicotine  was 
likely  to  be  addictive  in  humans. 

10.       Tobacco  industry  comments  challenge  the  reliability  of  a  report  submitted 
by  William  A.  Farone,  director  of  applied  research  at  Riilip  Morris  from  1976  to  1984, 
entitled  "The  Manipulation  and  G>ntrol  of  Nicotine  and  Tar  in  the  Design  and 


"*  Regulation  of  Tobacco  Products  (Part  2):  Hearings  Before  the  Subcommittee  on  Health  and  the 
Enwonment  of  the  Committee  on  Energy  and  Commerce.  U.S.  House  of  Representatives.  103d  Cong. 
2d  Sess.  18  (Apr.  28, 1994)  (testimoay  of  Victor  J.  DeNoWe).  See  AR  (Vol  708  Ref.  2). 
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See,  e.g.,  Dunn  WL  (Philip  Moiris  Inc.),  Plans  and  Objectives-1980  (Jan.  7,  1980),  in  141  Coag.  Rec. 
H7668,  H7669  (daily  ed  Jul.  25, 1995).  See  AR  (VoL  14  Ref.  175a). 

DcNoble  VJ  (Wiilip  MMris,  Inc.)  Nicotine  Program-Behavioral  Research  Laboratory  (Apr.  24,  1980), 
at  2.  5«eAR  (VoL  345  Ref.  5446). 

Ryan  FJ  (Philip  Monis  Inc.),  Bird-1:  A  Study  of  the  Quit-Smoking  Campaign  in  Greenfield,  Iowa,  in 
Conjunction  with  Movie.  Cold  Turkey  (Mar.  1971).  See  AR  (VoL  21  Ref.  207). 

DeNoble  VJ,  Mele  PC  (Hlilip  Mams  Inc.),  Development  of  behavioral  tolerance  following  chronic 
nicotine  administration  (unpublished  manuscript).  See  AR  (VoL  346  Ref.  5464). 
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Manufacture  of  Cigarettes:  A  Scientific  Perspective."  In  this  report,  Farone  describes  the 
beliefs  of  Philip  Morris,  and,  in  some  cases  the  tobacco  industry,  concerning:  the  essential 
role  of  nico^ne  in  tobacco  use;  research  conducted  by  the  industry  cm  nicotine*  s 
phaimacological  effects;  and  techniques  used  by  the  industry  to  reduce  tar  while 
maintaining  an  adequate  level  of  nicotine.  Farone  bases  his  report  on  personal  knowledge, 
as  well  as  company  documents  and  published  literature.  The  tobacco  industry  aigues 
generally  that  the  information  in  Farone' s  report  should  not  be  relied  upon  because:  (1) 
many  of  his  statements  about  Philip  Morris  or  the  industry  afe  not  supported  by 
documentary  evidence;  and  (2)  Farone  left  Philip  Morris  in  1984  and  therefore  does  not 


have  personal  knowledge  of  the  current  operations  of  die  company. 

Othei  comments  argue  that  Farone' s  report  provides  additional  fectual  siq)port  for 
the  conclusion  that  Philip  Morris  scientists  and  executives  understand  and  intend  that  the 
primary  role  pf  nicotine  in  Philip  Mchtis'  products  is  to  provide  nicotine's  pharmacological 
effects  to  consumers.  These  comments  also  argue  that  Victor  DeNoble,  former  research 
scientist  for  Philip  Morris,  has  publicly  confirmed  the  accuracy  of  many  of  the  statements 
made  by  Farone.  Finally,  these  comments  argue  that  the  reliability  of  the  information 
provkted  by  Farcxie,  is  enhanced  by  its  consistency  with  the  sworn  testimony  of  the  former 

vice  president  for  research  and  development  for  Brown  &  Williamson. 

I 
FDA  jdisagrees  with  the  tobacco  industry  comments  that  Farone*  s  report  is  not 

reliable  evidence  relevant  to  establishing  the  intended  use  of  cigarettes.  Farone  was  a 

high-ranking  ^nanager  within  niilip  Monis,  whose  responsibilities  gave  him  first-hand 

knowledge  of  the  information  presented  in  the  report  As  director  of  applied  research, 

Farone  supervised  five  research  divisions  with  a  total  of  150  employees,  mostly 
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professionals.  He  reported  directly  to  the  vice  president  for  research  and  development  and 

regulaiiy  met  with  other  senior  management  officials,  including  the  CEO  and  president  of 

Philip  Morris,  to  discuss  Philip  Morris  activities  related  to  basic  and  applied  research, 

product  and  process  development,  manufacturing,  and  results  of  test  marketing  of  new 

products.'"  He  was  thus  in  a  position  to  have  personal  knowledge  of  the  views  and 

activities  of  Philip  Morris  concerning  the  topics  discussed  in  his  report.  Thus,  the  faa  that 

he  does  not  cite  documentaiy  evidence  to  support  each  statement  in  the  report  is  irrelevant 

to  the  weight  to  which  the  report  is  entitled.**' 

The  feet  that  Farone  left  Philip  Monis  in  1984  also  provides  no  basis  to  consider 

his  report  irrelevant.  As  discussed  above  in  section  n.C.2.e.,  the  extensive  collection  of 

tobacco  company  statements  relied  on  by  the  agency  reflects  a  consistent  pattern  of 

tobacco  industry  views  spanning  three  decades.  These  statements  provide  evidence  of  the 

long-standing  knowledge  and  beliefs  of  tobacco  company  officials  that  cigarettes  are 

primarily  used  by  consumers  for  the  pharmacological  effects  of  nicotine.  Farone' s 

statements  about  the  knowledge,  beliefs,  and  actions  of  the  tobacco  industry  are  entirely 

consistent  with  the  body  of  industry  statements  relied  on  by  the  agency,  adding  to  their 

credibility.  Moreover,  Farone' s  statements  are  consistent  with  the  recent  Philip  Morris 


864 


Dedanuion  of  Uydess  IL  (Feb.  29, 1996),  at  23-24.  See  AR  (VoL  638  Ref.  1). 


'^^  FDA  notes  that  Philip  Morns  has  submitted  two  affidavits  from  current  employees  which  purport  to 
provide,  based  on  the  personal  knowledge  of  the  affiants,  information  about  the  measurement  of  nicotine 
levels  in  reconstituted  tobacco.  Neither  of  these  affidavits  cites  any  documentary  support  Thus,  Hulip 
Morris  appears  to  believe  that  FDA  is  mtitled  to  rely  on  information  based  on  peisonal  knowledge.  Philip 
Morris  Inc.,  Commem  (A^.  19, 1996),  at  ^pendix  3.  See  AR  (Vol.  700  Ref.  226). 
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document  cdncerning  Project  Table,***  demonstrating  that  the  company's  views  have  net 
changed  sinde  Farone  left  the  company. 


11. 


Tobacco  industry  comments  also  challenge  specific  statements  made  in 


Farone' s  leppit  FDA  addresses  those  comments  that  challenge  statements  cited  by  the 
Agency. 

The  jobacco  industry  contests  Farone*s  statement  that  it  is  widely  believed  within 
the  tobacco  industry  that  nicotine  is  the  primary  reason  people  smoke.  The  industry 
argues  that  the  documents  cited  by  Farone  do  not  support  this  statement,  and  that  industry 
evidence  shows  that  consumers  do  not  smoke  cigarettes  "nearly  exclusively"  or  "solely" 
fcM"  the  pharmacological  effects  of  nicotine.'*^ 

FDAj  disagrees  with  these  comments.  As  described  above  and  in  sections 
ILC.6.a.iL  arid  iii.,  below,  there  is  ample  support,  including  the  documents  cited  by 
Farone,  for  the  conclusion  that  tobacco  industry  officials  believe  that  people  use  tobacco 
primarily  to  obtain  the  pharmacological  effects  of  nicotine.  Moteovo*,  as  discussed  above, 
Farone*  s  portion  and  responsibilities  within  Philip  Morris  were  such  that  the  statements 
based  on  his  jpersonal  knowledge  may  be  considered  reliable  evidmce.  Finally,  Farone' s 


iper 


statement  is  corroborated  by  the  existmce  of  dozens  of  similar  statements  by  Philip  Morris 
officials  in  other  documents  cited  in  section  n.C.2iL.L,  above,  aiKl  in  tiie  Jurisdictional 
Analysis.  5«!e  60  FR  41584-41620. 


"^  Philip  Mot^  loc.  Draft  Rqxict  Regarding  a  Proposal  for  a  "Safei"  Cigarette,  Code-named  Table. 
See  AR  (VoL  $3 1  Rcf.  122). 
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Philip  Morfo  Inc,  Comment  (Apr.  19, 1996X  at  57.  See  AR  (VoL  700  Rcf.  226). 
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The  tobacco  industry  comments  present  no  contradictory  Statements  or  Other 
evidence  to  demonstrate  that  tobacco  industry  officials  do  not  believe  that  nicotine  is  the 
primary  reason  people  smoke.  Instead,  the  industry  argues  that  there  is  evidence  that,  in 
fact,  consumers  do  not  smoke  cigarettes  "solely"  or  "nearly  exclusively"  for  the 
pharmacological  effects  df  nicotine.  These  comments  misconstrue  the  nature  of  the 
evidence  required  to  establish  intended  use.  The  statements  of  Farone  and  others  are 
properly  used  by  FDA  to  show  that  Philip  Morris  knows  that  consumers  use  cigarettes  for 
the  pharmacological  effects  of  nicotine.  This  knowledge  is  relevant  to  establishing  the 
company' s  intent  to  affect  the  struaure  and  function  of  the  body.  See  2 1  CFR  201 . 1 28 
and  801.4.  In  establishing  intended  use  through  a  manufacturer's  actual  knowledge,  it  is 
not  necessary  for  the  Agency  to  show  knowledge  that  consumers  use  tobacco  nearly 
exclusively  for  its  pharmacological  effects.  Cf.  Action  on  Smoking  and  Health  v.  Harris, 
655  F.2d  236,  240  (D.C.  Cir.  1980)  (FDA  must  establish  nearly  exclusive  consumer  use 
for  pharmacological  effects  only  where  there  is  no  other  evidence  of  manufacturer's 
intent). 

Moreover,  as  described  in  section  HB.,  above,  the  scientific  evidence 
demonstrates  that  the  pharmacological  effects  of  nicotine  are  the  primary  motivation  for 
tobacco  use,  and  that  other  aspects  of  tobacco  use,  such  as  flavor,  are  secondary.  Indeed, 
the  data  show  that  tobacco  users  enjoy  the  flavor  of  tobacco  products  because  they  have 
come  to  associate  its  flavor  with  obtaining  the  pharmacological  effects  of  nicotine.  Thus, 
contrary  to  Philip  Morris'  comment,  even  though  not  necessary  to  establish  "intended 
use,"  the  evidence  shows  that  consumers  do  use  tobacco  products  nearly  exclusively  for 
the  pharmacological  effects  of  nicotine. 
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Comments  on  Specific  RJR  Statements  and  Research  Projects.  LikeHiilip 


Morris,  RJR  aigues  that  FDA  misased  statements  and  research  repoits  by  RJR  officials 
that  the  Agency  relied  upon  as  evidence  that  RJR  officials  believe  that  consumers  use 
cigarettes  to  obtain  the  phannacological  effects  of  nicotine.  FDA  has  reviewed  the 
statements  alid  research  reports  in  context  and  concluded  that,  with  one  minor  exception. 


coi 


the  Agency  correctly  relied  upon  them. 


1. 


RJR  argues  that  the  1972  memorandum  by  Claude  Teague,  assistant 


director  for  research  at  RJR,*^  cited  by  FDA  does  not  provide  evidence  of  the  intended 
use  of  cigarettes  because  Teague  was  only  presenting  a  "hypodiesis"  to  stimulate 
discussion,  and  because  the  document  does  not  refliect  institutional  intent  RJR  focuses 
heavily  on  ttie  faa  that  one  of  the  quoted  paragraphs  and  a  few  other  phrases  in  the 
document  bc^in  with  "if'  or  otherwise  suggest  uncertainty. 

At  the  time  the  Jurisdictional  Analysis  was  published,  two  paragraphs  from  the 
memorandum  that  had  been  published  in  the  New  York  Times.  The  complete  nine-page 
memorandiHn  was  subsequently  submitted  to  the  Agency  in  a  comment  and  is  discussed 
above  in  section  n.C^.b.L  The  full  document  demonstrates  that  RJR's  assistant  vice 
incident  for  research  asserted  as  fact,  not  hypothesis,  that  nicotine's  pharmacological 


effects  are  thb  primary  reason  people  smc^  and  that  cigarettes  are  nicotine  delivery 
systems.  BeioK  the  paragraph  that  begins  "If  nicotine  is  the  sine  qua  non  of  tobacco 
products,"  Teague  says: 
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Teague  CE  (RJ.  Reynolds  Tobacco  Ca),  Research  Planning  Memorandum  on  the  Nature  ofihe 
Tobacco  Business  and  the  Crucial  Role  of  Nicotine  Therein  (Apr.  14,  1972X  at  1-2.  See  AR  (VoL  531 
Rcf.  125). 
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Nicotine  is  known  to  be  a  habit-fonning  alkaloid,  hence  the 
confirmed  user  of  tobacco  produas  is  primarily  seeking  the 
physiological  "satisfaction"  dwived  firom  nicotine — and  perhaps 
other  compounds ....  Tlius  a  tobacco  product  is,  in  essence,  a 
vehicle  for  delivery  of  nicotine,  designed  to  deliver  the  nicotine  in  a 
generally  acceptable  and  attractive  form.  Our  industry  is  then  based 
upon  design,  manufacture  and  sale  of  attractive  dosage  fonns  of 
mcotme. . . . 


II.C.6. 


The  actual  text  of  the  document  thus  flatly  contradicts  RJR's  claim  that  Teague  was 


,870 


making  "suppositions"  about  nicotine  that  were  "very  tentative.       He  was,  instead. 


stating  as  established  fact  that  people  smoke  for  the  pharmacological  effects  of  nicotine. 
The  later  statement,  "If  nicotine  is  the  sine  qua  non  of  tobacco,"  is  thus  not  an 
"hypothesis"  but  a  rhetorical  device  to  encapsulate  the  author's  previously  expressed 
position. 

2.         In  the  Jurisdictional  Analysis,  FDA  relied  upon  the  statements  of  RJR 
researchers  in  published  papers  that  many  of  the  most  important  effects  of  smoking  cited 
by  smokers  as  the  reasons  they  smoke  are  the  pharmacological  effects  of  nicotine.  RJR 
argues  that  none  of  the  papers  asserts  that  the  pharmacological  effects  of  nicotine  are  the 
most  important  reason  for  smoking,  and  that  the  papers  also  refer  to  the  role  of 
nonfrfiarmacological  effects  in  smoking  behavior.  RJR  also  contends  that  these  papers  do 
not  show  that  consumers  use  tobacco  nearly  exclusively  for  its  pharmacological  effects. 

FDA  disagrees.  A  fair  reading  of  tl^se  studies  indicates  that  the  authors  view 
nicotine  as  playing  a  far  more  significant  role  in  smoking  motivation  than  otho*, 
nonphannacobgical  motives. 


•«/rf.ati. 

*^  RJ.  Reynolds  Tobacco  Co.,  Comment  (Jan  2, 19%),  at  30.  See  AR  (VoL  519  Ref.  103). 
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For  example,  a  paper  published  in  1991  refers  to  the  fact  that  some  smokers  report 
that  they  smoke  to  increase  their  mental  alertness,  while  others  smoHat  to  calm  their 
moods;  the  paper  attempts  to  prove  that  both  sets  of  motives  Can  be  attributed  to  the 
effects  of  nicotine  on  different  hemispheres  of  the  brain.^^'  The  study  demonstrated  that 
smoking  produced  EEG  effects  in  different  hemispheres  of  the  brain,  depending  on  the 
ofinnalat 


depth 


ition,  leading  the  researchers  to  conclude  that  "light  inhaling . . .  smokers 


may  smoke  primarily  for  purposes  of  mental  activation  and  performance  enhancemenr 
while  "an  important  motive  for  deep  inhaling  smokers  might  be  anxiety  reduction."*^^ 


Nonpi 


logical  motives  for  smoking  are  not  mentioned  at  all.  In  studies  where  they 


are  mentioned,  RJR  researchers  never  claim  that  nonpharmacological  motives  are  more 


.J 


important  to  the  smoker  than  nicotine. 

RJR's  contention  that  its  published  studies  do  not  demonstrate  "nearly  exclusive 
consumer  use"  of  cigarettes  for  pharmacological  effects  does  not  diminish  their  relevance 
to  establishfig  intended  use.  These  studies  were  designed  by  RJR  to  examine  the  effects 
of  smoking  on  the  human  brain  and  on  behavior,  not  to  quantify  consumer  use.  These 
studies  are  properly  used  by  FDA  to  show  that  RJR  knows  that  consumers  use  cigar^tes 
fcH*  the  phaimacological  effects  of  nicotine.  A  manufacturer's  actual  knowledge  is  relevant 
to  establishing  the  intended  use  of  these  products  to  affect  the  structure  and  function  of 


.*■  i>  i 


the  body.  See  21  CFR  201.128  and  801.4.  Moreover,  when  the  evidence  of  tobacco 
manufacturer's  statements,  research,  and  actions  demonstrates  that  their  products  are 
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Pritchard  WS  (R.J.  Reynolds  Tobacco  Co.),  Electroencepfaatographic  effects  of  cigarette  smoking, 
Psychopharmacology  1991;104:485-490.  See  AR  (VoL  3  Ref.  23-2). 
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/J.  at  488. 
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actually  intended  to  affect  the  structure  or  function  of  the  body,  it  is  not  necessary  for  the 
Agency  to  show  that  consumcfs  use  tobacco  nearly  exclusively  for  its  pharmacobgical 
effects.  Some  courts  have  suggested  such  a  showing  could  be  required,  but  only  where 
diere  is  no  other  evidence  of  the  intended  use  and  FDA  is  relying  exclusively  on  actual 
consumer  use.  Action  on  Smoking  and  Health  v.  Harris,  655  F.2d  236,  240  (D.C.  Cir. 
1980).  The  **nearly  exclusive"  consumer  use  standard  is  inapplicable  in  the  context  of 
direct  evidence  of  manufactures  intent.  See  sections  ILB.  1 .,  above,  and  ILE.  1 .,  below. 

3.        In  the  Jurisdictional  Analysis,  60  FR  41601,  FDA  stated  that  attorneys  for 
RJR  had,  in  a  court  filing,  described  the  following  pharmacological  "benefits"  of  smoking: 
"satis&ction;  stress  reducticm;  relaxation;  stimulation;  aided  concentration;  increased 
memory  retention;  alleviation  of  boredom  and  fatigue;  avoidance  of  loss  of  vigilance  in 
repetitive  and  sustained  tasks."*'^  RJR  argues  that  FDA's  use  of  this  litigation  response 
was  misleading  because:  (1)  the  listed  benefits  were  only  those  reported  by  smokers  or 
the  literature,  and  were  not  subscribed  to  by  RJR;  (2)  FDA  omitted  fiom  the  quote 
benefits  that  were  not  pharmacological;  and  (3)  the  listed  benefits  were  not  characterized 
by  RJR  as  "pharmacological"  or  "significant,^'  and  are  likely  due  to  other  aspects  of 
smoking,  including  the  sensory  aspects.  RJR  also  states  that  even  if  some  of  the  benefits 
quoted  by  FDA  "are  in  soaod  sense  pharmacological,"  the  litigation  response  is  not 
evidence  of  intended  use. 
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Rqrfy  to  Inlerrogatories,  Gilboy  v.  American  Tobacco  Co.  et  al..  No.  314002  (La.  DisL  Cl).  See  AR 
(VoL  IS  Ref.  194-1).  FDA  notes  that  Lorillaid  has  not  contested  FDA's  reliance  on  a  similar  court  filing 
by  Lorillard  in  Covert  v.  Lorillard  et  al..  No.  88-1018-B  (MD.U).  See  AR  (VoL  15  Ref.  194-2). 
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FDA  disagrees  that  its  use  of  the  company' s  statements  in  litigation  was  misleading 
or  that  the  statements  fail  to  provide  evidence  of  intended  use.  The  statement  filed  in 
court  by  RJR  vv^  used  as  evictence  that  RJR,  jpeafan^  as  fl  co/poratfon,  knows  that 
consumers  use  tobacco  for  its  pharmacological  effects.  The  knowledge  of  a  manufacturer 
that  its  produa  is  used  for  pharmacological  effects  provides  objective  evidence  of  intent  to 


affect  the  struaure  and  function  of  the  body.  The  fact  that  RJR  was  repeating  benefits 
reported  by  consumers  does  not  in  any  way  undercut  FDA's  reliance  on  die  quote:  RJR's 
awareness  ci  how  consumers  use  its  product  is  highly  relevant  The  fact  that  the  original 
quote  included  two  nonpharmacological  "benefits"  of  smoking  similaiiy  fails  to  diminish 
the  relevance  of  the  quote.  When  it  has  been  established  that  a  manufacture  intends  that 


i 


its  produa  be  used  for  a  pharmacological  purpose,  FDA's  jurisdiction  is  not  defeated 
by  a  showing  that  the  manufacturer  also  intends  the  product  to  be  used  for  other, 
nonpharmacological  purposes.  Guardian  Chemical  Corp.,  410  F.2d  at  162-163. 

Finaby,  while  RJR  did  not  explicitly  charactmze  the  benefits  as  pharmacobgical  in 
this  particular  filing,  RJR  scientists  have  published  reports  demonstrating  that  the  oxnpany 
knows  that  ijhese  "benefits"  of  tobacco  are  due  to  the  pharmacological  effects  of  nicotine. 

I 

In  one  paper,  for  example,  RJR  scientists  reported  on  a  study  whose  purpose  was  to 
isolate  the  pisychopharmacological  effects  of  nicotine  from  the  effects  of  other  aspects  of 


the 


cigaretti: 


Anxiety  relief  and  improved  mental  alertness  are  two  of  the  ben^ts 
of  smoking  commonly  reported  by  smokers  as  their  reason  for 
sm(^dng [The  study  results]  indicate  that  the  beneficial  effects 
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of  smoking  on  cognitive  performance . . .  are  a  function  of  nicotine 
absorbed  from  cigarette  smoke  upon  inhalation.*^^ 

Thus,  RJR  scientists  characterize  the  very  effects  that  the  corporation  listed  in  the  pleading 

as  nicotine's  pharmacological  effects. 

4.         RJR  challenges  FDA's  use  in  the  Jurisdictional  Analysis  of  the  statement  of 

its  former  CEO,  F.  Ross  Johnson,  in  response  to  a  question  from  a  reporter  about  whether 

tobacco  is  addictive:  "Of  course  it's  addictive.  That's  why  you  smoke  the  stuff."*"  RJR 

argues  that  this  statement  is  not  evidence  of  intent  because,  as  Johnson  "explained"  in  a 

subsequent  letter  to  the  reporter,  he  used  the  term  "addictive"  not  in  the  "technical"  sense, 

but  as  an  expression  of  the  "common  experience  that  some  people  find  it  hard  to  quit 

smoking,  and  so  continue  to  smoke."*'^  RJR  also  argues  that  Johnson's  statement  should  ^ 

not  be  attributed  to  EUR  because,  at  the  time  he  made  it,  he  was  no  longer  employed  by 

RJR,  and  "there  is  no  indication  that  Johnson's  comment  reflected  anything  he  leamed  or 


observed"  at  RJR 


877 


The  arguments  put  forward  by  RJR  for  discounting  the  statement  of  its  former 
CEO  are  not  persuasive.  It  is  doubtful  that  the  former  CEO  of  a  tobacco  company  would 


"*  Robins<Hi  JH,  Pritchard  WS,  Davis  RA  (RJ.  Reynolds  Tobacco  Co.),  Psychopharmacological  effects  of 
smoking  a  cigarette  with  typical  "tar"  and  caitxMi  mcmoxide  yields  but  minimal  nicotine, 
Psychopharmacology  1992;  108:466^72,  at 471  (em|*asis  added).  See  AR(\ol  II  Ref.  129-3). 

See  also  Piitchaid  WS  (R.J.  Reynolds  Tobacco  Co.),  Electioencephalographic  effects  of  cigarette  smoking, 
Psychopharmacology  1991;104:485-490  (presenting  evidence  that  both  moital  alenness  and  anxiety 
reducticm  are  a  fimcticMi  of  nicotine's  effects  on  different  paits  Oi  the  Ixain).  See  AR  ( VoL  3  Ref.  23- 1 ). 

'"  Shapiro  E,  Big  spender  finds  new  place  to  spend,  WaU  Street  Journal  (Oct  6, 1994).  See  AR  (VoL  21 
Ref.  230). 


•77 


'  RJ.  ReynoWs  Tobacco  Co.,  Comment  (Jan.  2, 1996),  at  21.  See  AR  (VoL  519  Ref.  103). 
Id. 
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State  that  tobacco  is  "addictive"  without  foreseeing  that  he  would  be  understood  to  mean 


the  term  in 


Johnson's 
5. 


its  "technical"  sense.  The  fiirther  suggestion  that  the  statement  did  not  rcflea 


aiowledge  while  at  RJR  is  similariy  unconvincing. 

RJR  ai^gues  that  FDA  incorrectly  stated  that  a  paiticular  research  article*'* 


found  that  tobacco  users  report  "craving."  FDA  has  reviewed  the  article  in  question  and 
agrees  wit|i  the  comment  that  it  does  not  clearly  find  that  smokers  repoit  craving. 

iti.        Copimftnts  on  Specific  Brown  &  Williarpsnn  Statements  and  Research 
Projects,  in  the  Jurisdictional  Analysis,  FDA  cited  over  75  Brown  &  Williamson  and 
BATCX)  documents  to  demonstrate  the  cigarette  manufacturer's  knowledge  that  cigarettes 
produce  significant  pharmacological  effects,  including  causing  and  sustaining  addiction, 
and  are  usid  by  smokers  for  these  effects.  FDA  also  cited  a  substantial  number  of 

J  ■ 

documents  from  Brown  &  Williamson's  affiliate.  Imperial  Tobacco,  and  fiom  American 
Tobacco,  i  company  with  which  Brown  &  Williamson  recently  merged.  Although  Brown 
&  Williamson  makes  a  general  assertion  that  the  Agency  has  mischaracterized  these 
document! ,  the  company  makes  no  attempt  to  refute  FDA's  specific  characterizations  of 
the  vast  majority  of  the  Brown  &  Williamson  documents  cited  by  FDA.  The  Agency 
believes  that  these  documents  speak  for  themselves  and  fully  support  its  conclusion  that 
Brown  &  Williamson  intends  cigarettes  to  affea  the  structure  and  function  of  the  body. 

Wi  th  respea  to  the  few  Brown  &  Williamson  documents  regarding  nicotine 
pharmacology  that  the  company  does  specifically  address,  FDA  has  reviewed  the 
company' t  comments  and  concludes  that  the  company's  statements  and  research  were 


878 


Robinson  JH,  Pritchard  W,  The  role  of  nicotine  in  tobacco  use,  Psychopharmacology  1992;  108:395- 
405.  See  Ak  (Vol.  14  Ref.  175). 
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properly  characterized  in  the  Jurisdictional  Analysis.  Tliese  comments  and  FDA's 
responses  are  presented  below. 

1.         FDA  relied  on  a  laige  number  of  statements  finom  researches  and  high-ranking 
ofiQcials  of  Brown  &  WDhamson  and  BATCX)  adaiowledging  that  nicotine  is  addictive. 
Brown  &  Williamson  makes  a  general  argument  that  none  of  the  statements  by  BATCO 
enq)k)yees  about  addiction  is  attributable  to  Brown  &  >\ll]iamson,  because  their  empbyees 
were  merely  reciting  language  from  government  and  other  extonal  sources.  The  conpany 
provides  only  one  exanq)le  to  support  this  contention.  FDA  quoted  from  a  speech  by  Charies 
Ellis,  the  science  advisor  to  BATCX)'s  Board  of  Directors,  in  which  he  told  an  audience  of 

tobacco  industry  oflBcials:  "smoking  is  a  habit  of  addition '*^'  According  to  the 

comment,  Ellis'  "terminobgy  mirrored  virtually  identical  phrases  used  by  the  Royal  College  of 
Physicians  three  months  earlier . . .  [and]  does  not  support  any  conclusion  about  his  own 
views."^^°  Brown  &  V^lliamson  also  makes  a  bafOing  argument  that  the  Surgeon  General  two 
years  later  determined  that  smoking  was  a  "habit"  rather  than  an  "addktion"  and  that  the 
Surgeon  General's  determination  "clearly  trun^  the  earlier  inq>recise  language  quoted  by 


\ 


FDA.' 


FDA  has  reviewed  the  full  text  of  Ellis'  speech  and  finds  no  support  for  Brown  & 


Williamson's  contention  that  Ellis  was  merely  recitir^  the  views  of  the  Royal  College;  in  the 
quoted  passage,  Ellis  is  clearly  stating  his  own  views.  FDA  is  similaTiy  unable  to  conclude  that 
the  1964  d^ermination  of  the  U.S.  Surgeon  General  transformed  Ellis'  assertion  two  years 


*^  Ellis  C  (BATCX)),  The  smoking  and  healdi  proUem,  in  Smoking  and  Health-Policy  on  Research,  Research 
Confiaxnce,  Southampton,  England  (1%2),  at  4.  &e  AR  (VoL  21  Ret  220). 

**°  Brown  &  Williamson  Tobacco  Corp.,  Comment  (Jan  2, 1996),  at  27.  See  AR  (VoL  529  Rcf.  104). 
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earlier  that  "smoking  is  a  habit  of  addiction"  into  the  statement  that  it  is  amply  a  habit 


BecauK  Btown  &  Wilfiamson  provides  no  evidence  that  other  statements  of  its  officials 
concerning  the  addictive  [HOpeities  of  nicotine  were  not  their  own  views,  and  the  documents 
themselves,do  not  support  such  a  conclusion,  FDA  finds  no  basis  to  disr^ard  those 
statements 

Brown  &  Williamson  also  diallenges  FDA's  nSanx  on  a  lepoit  entiled,  "A 
Tentative  hypothesis  on  Nicotine  Addiction,"  arguing  that  it  was  not  written  by  tobacco 
conq)any  researchers,  rqx>rts  no  data,  and  is ''nothing  more  thw  ^)eculation."^^ 

Th^  T&poTt  in  question  was  sent  to  BATCX)  by  the  BatteOe  scientists  who  were  doing 


contract  wt>rk  for  BATCO  on  nicotine  pharmacobgy,  among  othor  things,  and  contains  their 

hypothesis  of  the  mechanism  by  wtech  smokers  become  addicted  to  mcotme.  Whiletlie 

documrat  l^ypothesizes  as  to  the  mechanism  of  addiction,  it  treats  the  existence  of  nicotine 

I 
addktion  a$  a  &ot,  not  hypothesis.  For  exan^le,  after  hypothesizing  ttea  when  smokers  are 

dq)nved  of  nicotine,  their  endocrine  system  become  unbalanced,  the  rq)ort  says:  "[a]  body 

left  in  this  unbalanced  status  craves  for  renewed  drug  intake  in  order  to  restore  the 

physiological  equilibrium.  This  unconscious  desire  explains  die  addiction  of  the  individual 

to  nicotinev"**^ 

A  ( opy  of  the  report  was  sent  by  Charles  EUis  to  Addison  Yeaman,  the  general 

counsel  of^rown  &  Williamson.  Accc«dingly,  this  document  provides  evidence  that 


ftn 


Mat  29. 


•"  Haselbacb  C,  Ubm  O,  A  Tentative  Hypothesis  on  Nicotine  Addiction  (May  30, 1963),  at  2.  See  AR 
(VoL  20  Refi  197-1). 
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company  executives  had  knowledge  that  nicotine  is  addictive.'"  Indeed,  shortly 
thereafter,  Yeaman  wrote  a  memo  in  >\^ch  he  accepted  the  view  that  nicotine  is  addictive, 
and  concluded,  '*(w]e  arc,  then,  in  the  business  of  seUing  nicotine,  an  addictive  drug."*** 

3.        A  comment  from  Brown  &  Williamson  argues  that  FDA  has  distorted  its 
nicotine  research  by  not  rccognizing  that  the  research  failed  to  confirm  the  hypotheses  of 
its  researchers.  InsupportofthisaFgument,Brown&  Williamson  offers  only  one 
example.  According  to  the  comment,  the  results  of  "Project  HIPPO"  failed  to  support  its 
hypotheses. 

The  example  put  forward  by  Brown  &  Williamson  does  not  establish  that  FDA 
distorted  Brown  &  Williamson  nicotine  research.  First,  Brown  &  Williamson  fails  in  its 
attempt  to  show  misuse  of  the  research  project.  Second,  FDA  relied  on  dozens  of  Brown 
&  Williamson  documents  reflecting  over  thirty  years  of  research,  the  vast  majority  of 
which  Brown  &  Williamson  does  not  challenge. 

Project  HIPPO  consisted  of  a  scries  of  studies  commissioned  in  the  early  1960's  by 

BATCO  to  investigate  tiie  role  of  nicotine  in  why  people  smoke,  and  specifically  to 

coiiipare  the  effects  of  nicotine  with  those  of  tranquilizers,  which  were  perceived  as 

markeq)lace  competition  fcM*  tobacco: 

The  aim  of  the  whole  research  "HIPPO"  was  to  understand  some  of 
the  activities  of  nicotme — those  activities  that  could  explain  why 


•"  Letter  firom  Ellis  C  to  Yeaman  A  (Brown  &  Williamson)  (Jun.  28, 1963).  S**AR(VoL14 
Ret  165-2). 

'**  Yeaman  A  (Brown  &WilliamsonX  Implications  ofBcutelU  Hippo  I  and  11  and  the  Griffith  Filter 
(JuL  17. 1963X  at  4.  See  AR  (VoL  21  Ref.  221).  Brown  &  WilUamson  protests  FDA's  use  of  this 
document,  claiming  diat  it  was  stolen  from  Brown  &  Williamson  and  is  {Mivileged.  FDA  does  not  believe 
that  this  document  can  be  considered  confidential,  having  faeoi  puUisbed  in  new^iapers  and  other  media 
throughout  die  United  Stales  and  made  avaitable  to  the  puUic  widiout  iimitatian  by  the  University  of 
C^alifomia. 
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cigarette  smokers  are  so  fond  of  their  habit  It  was  also  our 
puipose  to  compare  these  effects  of  the  new  drugs  called 
"tranquillizers"  which  might  supersede  tobacco  habits  in  the  near 
future.**^ 

Contrary  ti  the  position  taken  by  Brown  &  Williamson,  Project  HIPPO's  authors  reported 
that  they  vvere  successful  in  demonstrating  that  nicotine  was  superior  to  tranquilizers  in 

i 

certain  ways: 

Our  investigation  definitely  shows  that  both  kinds  of  drugs 
actiquite  differently,  and  that  nicotine  may  be  considered ...  as 
mc^  "beneficial" — or  less  noxious — than  the  new  tranquillizers, 
fitoin  some  very  important  points  of  view. 

The  so-called  ''beneficial"  effects  of  nicotine  are  of  two  kinds: 

1.  Enhancing  effect  on  the  pituitary-adrenal  response  to  stress; 

2.  Regulation  of  body  weight"  **^ 

Although  the  researchers  did  not  show  that  nicotine  acted  through  certain  hypothesized 

1  •  ■ 

biochemical  mechamsms,  the  documents  demonstrate  that  this  was  not  the  central  purpose 


of  the 


reseirci 


h.  Thus,  Projca  HIKO  successfully  demonstrated  to  B  ATCX)  that  nicotine 


has  two  significant  pharmacok>gical  effects  on  tobacco  users:  it  acts  Iflce  tranquilizers  in 
helping  thqm  respond  to  stress,  and  it  regulates  body  weight. 

A  comment  firom  a  public  health  organization  pointed  out  a  number  of 
additional  Statements  in  BATCX)  and  Brown  &  Williamson  internal  documents 


acknowledjging  the  importance  of  nicotine's  pharmac(^ogical  effects  to  use  oi  tobacco 


products 


N7 


For  example,  the  comment  provided  a  cc^y  of  a  handwritten  note  by  S.  J. 


Green,  the  long-time  director  of  research  and  a  board  member  at  B  ATCO,  in  which  Green 


•"  Haselbaci  CH,  Libert  O,  Final  Report  on  Project  HIPPO  II  (Mar.  1%3X  at  1.  See  AR  (VoL  64 
Rcf.321).     I 

I  ■      '  - 

S86 


Id.  at  2  (e 


sis  added). 


etophast 
"'  American  Society  of  Addiction  Medicine,  Comment  (Dec  29, 1995X  at  3.  See  AR  (VoL  528  Ref.  97). 
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says  that  "[t]he  strong  addicticn  to  cigarette[s]  removes  freedom  of  ctKMce  from  many 
individuals."*"  The  comment  also  provided  a  copy  of  a  1978  BATCX)  document  that 
forecast  develoinnents  in  technology  that  could  be  used  to  produce  currem  cigar^te 
products.  The  author  defined  "a  finished  smoking  matoial"  as  having  the  following 
purposes:  *'[t]o  generate  smoke,  taste,  and  {rfiarmacological  effect"*'^ 

I    FDA  agrees  that  many  of  the  statements  to  which  the  comment  draws  attention 

provide  additional  suf^rt  for  the  detemiination  that  Brown  &  Williamson  knows  that 

tobacco  produces  pharmacological  effects  on  consumers,  including  acklicticm,  and  that 

consumers  »noke  cigar^tes  to  sustain  addiction  and  for  other  pharmacological  effects. 

iv.         Qthfir(>mmenti;. 

1 .        Tobacco  industry  comments  argue  that  the  evidence  ccxnpiled  by  FDA  of  a 
massive  industry  research  entoprise  on  nicotine  pharmacology  is  irrelevant  to  die  intended 
use  of  the  industry's  products.  The  comments  contend  that  the  industry  conducted  this 
research  to  understand  and  improve  its  products,  to  compare  the  pharmacology  of  new 
cigarettes  with  that  of  other  cigarettes,  to  be  prepared  for  government  restrictions  oa 
tobacco  products,  and  to  respond  to  consumer  preferences.  The  comments  also  argue 
that  the  kind  of  research  conducted  by  the  industry  was  also  being  done  by  outside 
researchers  and  reported  in  the  public  domain.  Thus,  according  to  the  comments,  such 
research  need  not  be  related  to  the  interests  of  manufacturers.  For  these  reasons. 


S8S 


Notes  of  Green  SJ  (1978).  See  AR  (VoL  528  Ref.  97,  appendix  18). 


•"  Kilbum  KD  (BATCO),  A  Technological  Forecast  of  the  Future  of  Tobacco  Processing  (Oct  16, 
1978),  at  60.  See  AR  (VoL  258  Ref.  3524). 


381 


45038    Federal  Regwter  /VpL  61,  No.  168  /  Wednesday,  August  28,  1996  /  Riiles  and  Regulations 


ILC.6. 

according  |o  the  comments,  the  industry's  resevch  is  not  evidence  of  intott  to  affect  the 


ii ' 


structure  and  functioa  of  the  body.  ^^    j^ 

FDA  disagrees  that  the  ifi^ivy*s  extensive  and  s(^histicated  leseiMdi  into 
nicotine's  pknrnacolBgicai  effects  in  irrelevant  to  the  intended  use  of  the  products.  This 
research  esuMishes  Alt  the  inchistry  has  actual  knowledge  that  lucotine  has  powerful 
phannacolo(ical  effects  and  that  consumers  use  tot>acco  to  obtain  diose  effects. 
*X3bjective'ii|ent"  to  itffect  the  strutture  or  function  of  the  body  may  be  established  by  a 
manufactuier's  "knoniledge  of  facts  that  would  give  him  notice  tint  a  de\ioe  introduced 
into  interstate  commoce  by  him  is  lo  be  used  fot  conditions,  purposes,  or  iises  other  than 
the  ones  for  which  he  offers  it"  21 CFR  201 . 1 28  and  801 .4. 

Th4  argument  Aat  odier  researchers  comkicted  and  published  nicotine  research 

L 

similju- to  that  ccHiducied  by  the  tobacco  industry  fails  to  provide  an  adequate  basis  to 
disregard  the  iixlustry's  research  as  evidence  of  mtent.  Although  there  may  imdoubtedly 
be  other  mMves  for  tlMS  kind  of  research,  the  industry's  own  documents  establishes  that 

their  motivfe  is  directly  related  to  providing  an  adequate  dose  of  nicotine  the 

i 

pharmacol^cally  active  ingredient  in  tobacco. 
I 
In  its  comments.  Brown  &  Williamson  even  acknowledges  that  some  of  BATOO's 

most  signitent  nicotine  research  was  conducted,  not  because  of  outside  pressure,  but 

because  Cnaries  Ellis,  senior  scientific  advisor  to  B  ATCO,  believed  that  an  alternative 

cigarette  that  provided  only  a  nicotine  aerosol  could  satisfy  sm(^rs  and  because  he 

wanted  to  identify  the  'Ijoieficial  jnoperties  of  nicotine."*'"  Indeed,  as  described  in  the 


890 


Brown  AiWilliamson  Tobacco  Corp.,  Comment  (Jaa  2, 19%),  at  23.  See  AR  (VoL  529  Ref.  104), 
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Jurisdictional  Analysis,  Ellis  believed  that  the  research  was  critical  '"to  elucidate  the  effects 
of  nicotine  as  a  beneficent  alkaloid  drug"*"  and  because  '*we  are  in  a  nicotine  rather  than  a 
tobacco  industry.""^  See  also  Jurisdictional  Analysis,  60  FR  41621-41640.  Industry 
documents  further  show  that  the  research  was  not  nierely  exploratory,  but  was  intraded  to 
be  used  in  product  development.'*' 

None  of  the  additional  motives  claimed  by  the  industry  for  its  nicotine  research  are 
inconsistent  with  FDA' s  finding  that  the  research  was  conducted  because  the  industry 
believes  people  use  tobacco  to  obtain  the  pharmacological  effects  of  nicotine,  and  wanted 
to  gather  information  about  nicotine  how  to  ensure  that  tobacco  products  provide  an 
adequate  dose  of  nicotine.  Each  of  the  motives  listed  by  the  industry  logically  coexist  with 
the  industry's  belief  that  consumers  use  tobacco  for  its  pharmacological  effects.  Indeed, 
noost  oi  the  proffered  explanations  themselves  strongly  suggest  that  the  industry  believes 
that  the  pharmacological  effects  of  nicotine  are  central  to  the  success  of  its  products.  For 
example,  the  most  obvious  explanation  for  a  company's  decision  to  compare  the  nicotine 
pharmacokinetics  of  a  new  cigarette  with  that  of  existing  cigarettes  is  that  the  company, 
believes  that  the  pharmacological  effects  of  nicotine  are  impcHtant  to  the  success  of  the 
rjew  product 


*"  Ellis  C  (BATCO),  The  smoking  and  health  iHOblem  in  Smoking  and  Health-Policy  on  Research, 
Reseaidi  Ccmfereiice,  Southampton,  England  (1%2),  at  16.  See  AR  (VoL  21  Ref.  232). 

•"  Johnson  RR  (BATCO),  Comments  on  Nicotine  (Jun  30,  1%3),  at  10- 11.  See  AR  (VoL  21  Ref.  242). 


893 


Dunn  WL  (Philip  Maris  Inc.X  Plans  and  Objectives-1979  (Dec.  6, 1978),  in  141  Cong.  Rcc.  H7668- 
7669  (daily  ed.  JuL  25, 1995)  (tiicotine  {diarmacology  research  would  be  used  to  "strengthen  Philip  Moms 
R&D  capability  in  developing  new  and  inqm>ved  smddng  products")-  See  AR  (V<^  14  Ref.  175a). 
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Sinlilarly,  the  claim  that  the  research  on  nicotine  pharmacology  was  conducted  to 

be  preparei  for  government  restrictions  is  consistent  with  the  industry*s  belief  that  it  must 

understand  and  preserve  the  pharmacological  effects  of  nicotine  to  ensure  the  continued 

success  of  tobacco.  This  explanation  for  the  industry's  nicotine  research  was  presented 

by  the  companies  as  the  rationale  for  their  nicotine  analogue  research.  Internal  docun^nts 

show  that  tne  companies  wanted  to  develop  substitutes  fcM*  nicotine  that  would  mimic 

nicotine's  pharmacological  effects  on  the  central  nervous  systems  of  smokei^  should 

restrictions  prevent  their  continued  use  of  nicotine.*^ 

The  industry' s  claim  that  it  conducted  research  on  rnaintaining  and  increasing 

nicotine  deliveries  from  low-tar  cigarettes  because  government  officials  "published 

concems  tnat  smokers  switching  to  tower  'tar*  delivery  cigarettes  might  change  their 

smoking  patterns  if  nicotine  levels  were  too  tow"*'^  similariy  suggests  that  the  industry 

believes  that  smokers  sraoHat  to  obtain  an  adequate  dose  of  nicotine.  As  discussed  in 

section  II.c!.3.f.,  above,  the  small  number  of  recommendations  that  low-tar,  high-nicotine 

cigarettes  ble  investigated  were  premised  on  the  view  that  smokers  use  cigarettes  to  satisfy 

thdr  dependence  on  nicotine  and  will  compensate  whoi  given  low  nicotine  cigar^tes  by 

smoking  more  intensely  or  more  cigarettes  to  obtain  an  adequate  dose  of  nicotine.  It  is 

not  credibl(  i  that  the  cigarette  industry  would  devetop  cigarettes  whose  avowed  purpose  is 

to  avoid  smoker  compensation,  unless  they  share  the  view  that  smokers  use  cigarettes  to 

obtain  an  adequate  dose  of  nicotine. 


•94 


See.  e.g..  IQlburQ  KD,  Underwood  JG  (BATCO),  Preparation  and  Properties  of  Nicotine  Analogues 
(Nov.  9, 1971),  at  1-2.  See  AR  (Vol  31  Ref.  524-1). 

•^  Brown  &  WiUiamson  Tobacco  Corp.,  Comment  (Jaa  2, 19%),  at  30.  See  AR  (Vol  529  Ref.  104). 
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Hnally,  the  claim  that  tiie  research  was  conducted  to  respond  to  consumer 


preferences  strongly  suggestis  that  the  tobacco  companies  understand  that  consumers 
prefer  products  that  deliver  the  pharmacological  effects  of  nicotine.  Where^  as  here,  the 
tobacco  industry  is  marketing  a  product  to  which  most  of  its  consumei^s  are  addicted, 
satisfying  consumer  [deferences  requires  the  company  to  understand  the  oxisumer's  need 
for  nicotine  in  order  to  supply  a  sufficient  dose  of  nicotine.  If ,  on  the  other  hand,     '  ' 
consumer  preferences  were  limited  to  taste  and  flavor,  research  on  nicotine  pharmacology 
would  be  irrelevant  to  satisfying  those  preferences. 

Even  if  the  record  supp(»ted  the  industry's  claim  that  its  research  was  initiated  for 
some  purpose  other  than  its  belief  that  people  use  tobacco  for  nicotine's  i^armacological 
effects  (which  it  does  not),  this  would  not  alter  the  fact  that  the  research  results 
demonstrated  to  the  industry  that  c(xisumers  use  tobacco  primarily  for  nicotine' s 
pharmacological  effects. 

2.        Tobacco  company  comments  argue  that  the  tobacco  industry' s  nicotine 
research  does  not  establish^hat  adults  smoke  solely  or  "nearly  exclusively"  to  obtain 
nicotine.  One  conqKmy,  while  acknowledging  that  its  parent  "expired  the  effects  of 
nicotine  and  the  role  it  played  in  smoking,"  contends  that  its  research  "generally  has 
concluded  that  the  presence  and  effects  of  nicotine  do  not  alone  account  for  smoking 
enjoyment 

First,  the  industry's  contention  that  its  research  shows  that  nicotine  does  not 
"alone"  account  for  tobacco  use  is  not  in  any  way  inconsistent  \yith  FDA's  conclusion  that 


»^W.  at  22-23. 
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the  industiy's  research  demonstrates  that  nicotine  plays  a  central  role  in  tobacco  use. 

>  -  >'  ^  ' . 

J  ■  •  -  ^  ■ . 

Indeed,  throughout  its  comments,  the  tobacco  industry  implicitly  acknowledges  that  its 

I 
research  demonstrates  that  nicotine  does  play  a  critical  role  in  tobacco  use. 

■  j      ^J 

Second,  this  research  is  persuasive  evidence  that  the  manufacturers  intend 

\       \       ■  ^     ■  ■  i 

cigarettes  and  smokeless  tobacco  products  to  affect  the  structure  or  function  of  the  body 

of  tobacco  users.  As  descnbed  elsewhere  in  this  notice,  FDA's  regulations  provide  that 
whether  a  product  is  "intended  to  affect  the  structure  or  any  function  of  the  body"  may  be 
established  by,  among  other  things,  evidence  that  the  vendor  has  knowledge  that  its 
product  is  being  used  for  a  pharmacological  purpose,  even  though  the  product  is  not 
promoted  fer  that  purpose.  21  CFR  201 . 1 28  and  801 .4.  These  regulations  do  not  require 
the  manufacturer  to  have  knowledge  that  consumers  use  the  product  solely  or  neaily 
exclusively  for  a  pharmacological  puipose. 

The  industry's  own  research  establishes  that  it  has  actual  knowledge  that 


consumers 


ise  tobacco  products  primarily  for  their  pharmacological  effects.  This  is 


persuasive  luid  sufficient  evidence  that  the  manufacturers  intend  to  affect  the  structure  or 
function  of  .the  body.  Furthermore,  the  tobacco  industry's  nicotine  research,  together  with 
the  other  evidence  in  the  record  oa  consumer  use,  (kmonstrates  that  consumers  use 
tobacco  overwhelmingly  for  nicotine's  pharmacological  effects. 

In  the  Jurisdictional  Analysis,  FDA  reviewed  the  industry  research  and 
statements  demonstrating  that  tobacco  con^Kuiies  are  aware  of  the  high  percentage  of 
smokers  who.have  made  unsuccessful  attempts  to  quit  This  evklence  demonstrates  that  a 

large  propoition  of  tobacco  users  display  one  of  tiie  characteristic  features  of  addiction: 

J  ►  ~ 

contmued  lise  despite  attempts  to  quit  See  Jurisdictional  Analysis,  60  FR  41667-41673. 
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One  tobacco  company  argued  that  it  had  never  determined  that  smokers  cannot  quit  and 
that  its  research  was  not  directed  at  control  of  smokers'  ability  to  quit  Another  tobacco 
company  cited  evidence  that  it  knows  many  smokers  would  like  to  quit  sm(^ng,  but  that 
ths  is  irrelevant  to  whether  they  are  actually  unable  to  quit.  This  company  contends  that 
the  fiact  that  many  people  do  quit  shows  that  tobacco  is  not  addictive. 

Both  companies*  comments  rely  on  a  &lse  assumption  about  the  relationship  of  the 
ability  to  quit  and  addiction.  As  described  above  in  section  IL  A3.,  "addiction"  is  not  a 
condition  that  can  be  demonstrated  only  if  no  user  is  ever  able  to  quit  Substantial 
percentages  of  users  of  such  addictive  substances  as  heroin  and  cocaine  are  eventually  able 
to  quit  without  formal  treatment"'  In  fact  more  than  half  of  people  seekii^  treatment 
for  alcohol  or  drug  abuse  who  also  smoke  cigarettes  report  that  quitting  smoking  would 
be  harder  than  giving  up  their  other  drug  of  abuse.*** 

The  characteristic  feature  of  all  addictive  substances  is  that  it  is  vexy  difficult  (not 
impossible)  to  quit  and  that  addicted  users  often  fail  despite  serious  attempts  to  do  so.  See 
section  ILA.3.,  above.  Tobacco  company  data  bear  this  out.  For  example,  a  BATCO 
researcher  presented  data  at  a  major  BATCO  conference  showing  that  although  40%  of 
Canadian  smokers  have  tried  to  quit  few^  than  4%  were  able  to  quit  permanently  within 


*"  Kldber  HD,  Conney  D,  Don't  you  believe  that  nicotiiK  isn't  addictive,  New  York  Times.  Apr.  4, 1994. 
See  AR  (VoL  196  Ref.  2497). 

^*  Kozlo^ld  LT,  Wilkins(m  A,  Skinner  W,  et  cd.,  ConqMUing  tobacco  cigarette  dependence  with  other 
drag  dependencies,  Jounud  of  the  American  Medical  Association  1989;261(6):898-901.  5««  AR(VoL  41 
Ref.  92). 
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the  past  yeir."*  Siimlariy,  a  Philip  Morris  researcher  reported  that  of  smokers  who  made 
an  attempt  to  quit  in  Greenfield,  Iowa,  only  28%  were  still  abstaining  after  7  months.**" 

The  argument  that  tobacco  companies  do  not  have  knowledge  of  the  low  success 
rates  experi  enced  by  tobacco  users  who  attempt  to  quit  defies  credibility.  Not  only  is  this 

a  matter  of  common  knowledge,  but  the  Council  for  Tobacco  Research  (of  which  every 

i 

major  tobaico  company  is  or  has  been  a  member)  sponsored  a  book  on  tobacco  research 
in  which  the  authors  review,  among  many  topics,  a  wealth  of  data  on  the  difficulty  of 
quitting.'*'' ,  Indeed,  the  very  company  that  argued  that  its  knowledge  was  limited  to  the 


fact  tfiat  some  smokers  want  to  quit  has  argued  in  court  that  consumers  should  be  held  to 


the  knowledge  that  it  is  very  difficult  to  quit 


4. 


902 


One  comment  provided  additional  tobacco  industry-funded  research  on 
nicotine  pharmacology  that  had  not  been  included  in  the  Jurisdictional  Analysis.  FDA  has 
confirmed  that  the  following  studies  submitted  with  the  comment  are  additional  tobacco 
industry-funded  studies  on  nicotine  pharmacotogy  and  the  relationship  of  nicotine  to 


tobacco  usi 


r 


(1)  fCnapp  PH,  Bliss  CM,  Wells  H,  "Addictive  aspects  in  heavy  cigarette 
smoking,"  American  Journal  of  Psychiatry  1963;  11 9:966-972  (supported  by  the 
Toljacco  Industry  Research  Committee); 


"^  Proceedings  of  die  B  ATCX)  Group  RM>  Smoking  Behaviour-Madceting  QxifereDce,  Session  III 
(JuL  9-12,  1"  «4),  at  BW-W2-02790  .  See  AR  (VoL  25  Ref.  337-1). 

'^  Ryan  FJ  (Philip  Mwris  Inc),  Cold  Turkey  in  Greenfield  Iowa:  a  foUow-up  study  in  Smoking 
Behavior:  Motives  and  Incentives,  ed.  Dunn  WL  (Washington  DC:  VH  Winston  &  Sods,  1973),  at  233 
(uWe  1).  See  AR  (VoL  8  Ref.  105). 


*''  Laison  PS,  Silvette  H,  Tobacco-Experimental  and  Clinical  Studies:  A  Comprehendve  Account  of  the 
World  Uterdture  (1968),  Supplement  I  at  300-301  See  AR  (VoL  50  Ref.  151). 

*"  Appellees  brief  in  reply  to  appellants'  opposition  to  petition  for  transfer,  Rogers  v.  RJ,  Reynolds  et  al.. 
No.  49A02-a904  CV  164  (Sup.  Cl  Ind.  1990),  at  7-8.  See  AR  (VoL  21  Ref.  229). 
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(2)  Ague  C  **Nicotmc  content  of  cigaiettes  and  the  smoking  habit  their  relevance 
to  subjective  ratings  of  preferences  in  smokers,"  Psychopharmacologia 
1972;24:326-330  (supported  by  the  Tobacco  Research  Council); 

(3)  Beckett  AH,  Triggs  EJ,  **Enzyme  induction  in  man  caused  by  smoking,'* 
Nature  1967;216:587  (supported  by  the  Tobacco  Research  dlouncil);  and 

(4)  Bowman  ER,  TumbuU  LB,  McKennis  H,  "Metabolism  of  Nicotine  in  the 
Human  and  Excretion  of  Pyridine  Compounds  by  Smokers,"  Journal  of 
Pharmacology  and  Experimental  Therapeutics  1959;  127:92-95  (supported  by  the 
Tobacco  Industry  Research  Committee  and  the  American  Tobacco  Company).'*" 

The  study  by  Knapp,  Bliss,  and  Wells,  which  was  funded  by  the  Tobacco  Industry 

Research  Committee,  the  predecessor  to  the  Ck)uncil  for  Tc^cco  Research,  concluded 

that  nicotine  produces  addictk)n  in  some  tobacco  users. 

b.        Commente  en  Product  Research  and  Development  To  Optimize  and 
Mampulate  Nicotine  Ddivery 

L  rnmments  on  Specific  Philip  Morris  Produa  Research  and  Development 

Projects. 

1 .         A  conunent  firom  Philip  Morris  argues  that  FDA  has  misdiaiacterized  its 

nicotine  analogue  research.  The  comment  concedes  that  I%ilip  Morris  conducted  research 

in  \i^ch  the  company  developed  a  "behavioral,  peripheral  and  central  nervous  system 

profile  of  nicotine"  and  compared  nicotine  analogues  to  this  profile.'^  The  comment 

asseits,  however,  that  the  company's  research  on  nicotine  analogues  is  not  evidence  of 

intended  use  because  outside  researchers  were  also  investigating  nicotine  analogues,  Philip 


^^  American  Society  of  Addiction  Medicine,  Commoit  (Dec.  29, 1995),  at  appeal  9.  See  AR  (VoL  528 
Ret  97). 


9M 


Philip  Mollis  Inc.,  Comment  (Jaa  2, 1996),  at  25.  See  AR  (VoL  519  Ref.  105). 
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Morris  proyided  analogues  to  outside  researchers,  and  the  research  did  not  result  in 

development  of  a  commercial  produa.*"' 

I%ilp  McHTis  appears  to  be  arguing  that  if  outside  researcheis  were  also  interested 
in  nicotine  analogues  for  unspecified  reascms,  then  Philip  Mcxris'  owb  intent  in  conc^icting 
this  research  is  inelevant.  FDA  disagrees.  Philip  Morris'  piopose  in  conducting  nictxine 
analogue  resetach  provides  evidence  of  the  company's  knowledge  that  nicotine' s 
psychoactive  and  reinforcing  effects  are  central  to  the  market  for  tobacco.  The  purposes 
of  outsacte  r^earchers  do  not  diminish  or  alter  Philip  Morris'  motives  io  any  way. 

PhiUp  Morris'  imemal  documents  and  the  statements  of  former  Philip  M(HTis 
veal  that  the  pirpose  of  its  nicotine  anabgue  research  was  to  find  cheosicals 
that  mimic  nicotine's  effects  on  the  central  nervous  system,  but  not  its  adverse  effects  on 
the  cardiovascular  system,  that  could  be  substituted  for  nicotine  in  c^arettes  to  produce  a 
safer  cigarette.'*  Specifically,  Philip  Morris  sought  to  identify,  through  sophisticated 
laboratory  audies  in  rats,  wliedier  nicotine  produces  discriminative  stinmlus  effects  (whkh 
predict  whether  a  substance  has  mood-altering  effects  in  humans)  and  reinforcing  effects 


905 


Additional  commmts  alleging  diat  FDA  misieptesaited  the  results  of  I%il^  Moiris'  studies  on 
nicotine' s  reiitfordng  properties  and  invalidly  equated  leinfcx'cement  with  addictkn  are  addressed  in 
section  n.C.6Ai.,  above. 


906 


S€€,  e.g..  Heguiation  of  Tobacco  Products  (Part  2):  Hearings  Before  the  Subcommittee  on  Health  and 
the  Environmknt  of  the  Committee  on  Energy  and  Commerce.  U.S.  House  of  Representatives,  I03d 
Cong..  2d  Ses$.  (Apr.  28, 1994X  at  5, 35  (testimony  of  Victor  DeNoble)  See  AR  (Vol  708  Ref.  2). 

See  also.  Charles  JL  (Philip  Morris  Inc.),  Nicotine  Receptor  Program-University  of  Rochester  (Mar.  18, 
1980)  ("The  original  charge  of  the  nicotine  im>gram  was  (1)  to  ascertain  if  the  central  and  per^heral 
effects  could  be  'separated'  and  (2)  to  design  a  nicotine  analogue  vMch  would  have  CNS  activity 
equivalent  to  nicotine  with  little  or  no  peripheral  effect").  See  AR  (VoL  32  Ref.  532). 
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(which  predict  whether  a  substance  will  induce  repeated  compulsive  use  in  humans),  and 

then  And  analogues  that  could  produce  the  same  effects,  for  use  in  future  cigarettes.^^ 

Philip  Morris'  nicotine  analogue  research  thus  demonstrates  that  Philip  Morris 

knows  that  nicotine's  psychoactive  and  reinforcing  effects  are  critical  to  the  success  of 

« 

existing  tobacco  products. 

2.         In  the  Jurisdictional  Analysis,  FDA  presented  evidence  that  Philip  Morris 
conducted  research  on  acetaldehyde,  another  component  of  cigarette  smoke  that  was 
hypothesized  to  contribute  to  tobacco's  reinforcing  effects.  According  to  PhiUp  Morris 
research  reports,  the  objective  of  this  research  was  to  find  the  "maximally  reinforcing" 
combination  of  nicotine  and  acetaldehyde.^  Philip  Morris  argues  that  its  research  to  find 
the  maximally  reinforcing  combination  of  acetaldehyde  and  nicotine  is  not  relevant  to  the 
intended  use  of  cigarettes  because  the  mean  level  of  acetaldehyde  in  cigarettes  is  declining 
and  is  commonly  found  in  proportions  far  firom  those  found  to  be  maximally  reinforcing. 
Philip  Morris  also  argues  that  its  research  does  not  establish  that  acetaldehyde  is  addictive. 

Regardless  of  whether  Philip  Morris  has  increased  the  acetaldehyde  levels  in  its 
cigarettes,  its  research  on  acetaldehyde  is  further  evidence  of  the  company's  understanding 
of  the  reinforcing  properties  of  cigarettes  and  the  steps  it  has  taken  to  exploit  those 
properties.  In  fact,  there  is  some  evidoice  that  acetaldehyde  levels  in  Philip  Morris 
products  have  increased  since  1982,  the  year  that  I%ilip  Monis  conducted  its 


'"'  DeNoble  VJ,  Canon  L  (I%ilip  Macris  IncX  Progress  in  Behavior  Pharmacology  Laboratory  (Mar.  27, 
1981),  at  1-31  See  AR  (Vol  32  Ref.  541).  There  is  no  evidence  that  Hiilip  Monis  tested  diese 
analogues  to  ensure  that  they  produced  die  same  'laste"  as  nicotine. 

'°*  DeNoble  VJ  (Philip  M<xris  Inc.),  Project  Number  1610  (Behavior  Pharmacology)  Objectives  and 
P/aaj  i9S2-/9«3  (JuL  2a  1982X  at  2.  5e*  AR  (Vol  345  Ref.  5443). 
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reinforcenient  research.  According  to  a  report  in  the  Wo// 5rreer /oumo/,  a  competing 

tobacco  company  that  analyzed  Marlboro  King  Size  cigarettes  found  that  acetaldehyde 

levels  in  that  brand  had  increased  40%  between  1982  and  1991.'*' 

Although  a  determination  that  acetaldehyde  is  a  positive  leinfoicer  is  not 

1  • 

equivalent'to  a  finding  that  it  is  addictive,  it  is  one  of  the  most  critical  pieces  of  evidence 


that  a  substance  is  addictive.   For  a  complete  description  of  the  role  of  reinforcement  in 
addiction,  see  section  U.AJ.c,  above.  Philip  Morris'  research  into  acetaldehyde' s  use  as 
a  multiplier  of  the  reinfcocing  effects  of  nicotine  provides  evidence  of  IMip  Morris'  intent 


to  deliver 
3. 


reinforcing  drug. 

Philip  Morris  disputes  William  Farone's  statement  that  designing  cigarettes 


with  reduced  tar  but  an  acceptaUe  level  of  nicotine  was  a  key  objective  of  the  tobacco 
industry.  Hiilip  Morris  makes  a  series  of  arguments  diat  purport  to  explain  why  the  tar 
and  nicotine  levels  in  marketed  cigar^tes  have  not  been  reduced  proportionately.  The 
company  argues  that  the  '"physics'^  of  the  filter  technotogies  used  to  reduce  tar  and 
nicotine  do  not  reduce  these  two  constituents  to  the  same  degree,  resulting  in  a  slight 
increase  iii  the  nicotine-to-tar  ratio,  arKl  that  the  Merit  Ultra  Lights  brand  of  cigarettes  is 
not  an  example  of  manipulation  of  nicotine-to-tar  ratios. ''° 

Neither  of  these  arguments  challenges  Farone's  statement  that  the  tobacco  industry 
conducted'extensive  product  development  research  on  how  to  reduce  tar  while 
maintaininig  a  level  of  nicotine  that  provides  the  consumer  with  the  same  "pharmacological 


'^  Freedma^  AM,  Fine  tuning  Mariboro,  WaU  Street  Journal.  (Oct  18, 1995).  See  AR  (VoL  533 
Ref.  102). 


910  1 


Philip  Mbrris  Inc.,  Comment  (Apr.  19, 19%),  at  61-62.  See  AR  (V(A  700  Ref.  226). 
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satisfiaction"  as  fiill  strength  cigarettes.'"  Philip  Morris'  arguments  with  respect  to  the 

methods  used  to  contitd  mcotine-to-tar  ratios  are  addressed  in  sections  II.C.4.,  above,  and 

section  n.C.6.cai.,  below. 

Tobacco  industiy  comments  also  state  that  Faione  £Edls  to  acknowledge  that, 

beginning  in  the  1970's,  outside  scientists  recommended  thai  research  be  conducted  on  the 

devetopmrat  of  a  high  nicotine/low  tar  cigarette.  This  argtmient  has  already  been 

addressed  above  in  section  n.C3,f.  In  this  context,  FDA  notes  that  Farone  is  reporting  on 

the  tobacco  industry's  i/u«rfui/ reasons  for  conducting  the  researdi,  and  these  reasons  are 

relevant  to  establishing  the  companies'  intent  to  affect  the  structure  or  function  of  the 


body. 


4.        I%ilip  Morris  challenges  the  reliability  of  statements  made  in  a  declaration 


submitted  to  FDA  by  Ian  L.  Uydess,  a  research  scientist  who  woriced  for  Philip  Morris 
from  1977  to  1981,  and  from  1982  to  1989.  Uydess'  declaration  is  based  on  his  own 
participation  in  research  and  development  projects  at  I^ilip  Morris;  his  p^^nal 
observations  of  activities  in  other  parts  of  the  company,  his  attendance  at  meetings  and 
discussi(xis  held  among  the  scientists,  engineers  and  management  at  Philip  Morris;  and  his 
close  association  with  other  scientists  and  senior  managemoit  at  Philq)  Morris.''^  Philip 
Morris  argues  that  the  information  provided  by  Uydess  is  unreliable  because:  (1)  he  left 
Philip  Morris  seven  years  ago;  (2)  he  did  not  work  on  the  development  of  commercial 
cigarettes;  and  (3)  his  declaratioo  reports,  in  part,  on  information  relayed  to  him  informally 


FarcMie  WA,  The  Manipulation  and  Control  of  Nicotine  and  Tar  in  the  Design  and  Manufacture  of 
Cigaretus:  A  Scientific  Perspective  (Mar.  8,  1996),  at  7.  See  AR  (VoL  638  Ref.  2). 

'"  Declaration  of  Uydess  JL  (Feb.  29, 1996).  at  5.  See  AR  (Vol  638  Ref.  1). 
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by  colleagues.  In  contrast,  other  comments  ai;gue  that  the  reliability  of  Uyd^s'  statement 

L  ■       ■ 

is  shown  {by  its  consistency  with  the  statement  of  other  fonner  tobacco  company  ofiHcials. 

>A  disagrees  that  Uydess*  declaration  is  unreliable  (»'  irrelevant  to  establishing 
the  knowledge  and  acticHis  of  Philip  Morris.  His  position  and  tenure  at  the  company  gave 

him  personal  knowledge  of  the  views  of  Philip  Morris  officials  on  the  role  of  nicotine  in 

I 
cigarettes,  and  of  the  company's  research  and  actions  in  developing  new  products. 

McHeovei  like  Farone,  Uydess'  statements  about  the  knowledge,  views,  and  actions  of 

Philip  Morris  are  consistent  with  a  large  body  of  Philip  Morris  documents  and  statonents, 

covering  over  three  decades.  Uydess'  statements  are  also  consistent  with  the  recent  Riiiq) 

Morris  ddcument  concerning  Project  Table,  demonstrating  that  the  company's  views  have 

not  changed  since  Uydess  left  the  company.  The  information  he  provided  is  thus 

corrob(»ated  by  evidence  already  gathered  by  FDA. 

S.        PhiHp  Monis  also  challenges  particular  statements  made  by  Uydess  in  his 
declaration.  FDA  addresses  those  comments  that  challenge  statements  relied  on  by  the 
Agppcy. 

Pljilip  Morris  argues  that  Uydess'  statement  that  Philip  Monis  conducted 
exhaustive  research  on  nicotine  chemistry  in  tobacco  leaf  and  tobacco  smoke  is  true  but 
irrelevant  because:  ( 1 )  any  manufacturer  in  the  business  of  selling  an  agricultural  product 
devetops  expertise  in  the  product;  (2)  tobacco  chemistry  is  widely  studied  outside  Philip 
Monis;  attd  (3)  the  company's  research  was  not  used  to  increase  artificially  the  nicotine 
yield  of  its  commercial  cigarettes. 

FI  )A  disagrees  that  extensive  research  by  a  tobacco  manufecturcr  into  the  amount 
of  nicotine  in  tobacco  leaf  and  tobacco  smoke — using  highly  sophisticated  equipment 

394 


X 


Federal  Rggiater  /  Vol.  61.  No.  168  /  Wednesday,  August  28.  1996  /  Rules  and  Regulations    45051 


n.c.6. 

developed,  in  part,  by  the  company— is  irrelevant  to  the  manufacturer's  intent  in  selling 
cigarettes.  Philip  Morris*  arguments  suggest  that  Uydess'  statement  relates  to  the 
company's  research  on  tobacco  chemistry  in  general,  lather  than  to  any  ^)ecific 
component  in  tobacco.  Uydess  says,  however,  that  Philip  Morris'  exhaustive  research 
related  specifically  to  nicotine  and  that  Philip  Morris  "wanted  to  know  everything  there 
was  to  know  about  nicotine."'"  The  intensity  of  Philip  Morris*  focus  on  nicotine  provides 
evidence  that  the  company  knows  that  nicotine  is  central  to  the  success  of  its  products. 

Philip  Morris'  public  position  is  that  if  nicotine  is  important,  it  is  important,  like 
flavorants,  only  for  its  sensory  appeal  The  company,  however,  offers  no  evidence  or 
argument  that  its  exhaustive  research  on  nicotine  pharmacology  is  matched  by  its  research 
on  any  other  flavor  or  sensory  aspects  of  nicotine.  Moreover,  as  described  in  section 
ILC.2.a.,  above,  Philip  Morris*  public  position  is  contradicted  by  the  views  of  its  scientists, 
who  have  repeatedly  stated  that  the  primary  reason  for  smoking  is  nicotine's 
pharmacological  effects.  FDA  concludes  that  the  extent  of  Philip  Morris'  research  on 
nicotine  is  relevant  to  establishing  its  intent  to  affect  the  structure  or  fonction  of  the  body. 

ii-         Comments  on  Specific  RJR  Product  Research  and  Development  Projects. 

1 .        RJR  contends  that  Premier  and  Eclipse  are  not  "alternative  cigarettes"  but 
conventional  cigarettes,  and  that  they  were  created  to  address  public  criticisms  of 
cigarettes.   RJR  also  disputes  FDA*  s  fmdings  that  Premier  contained  very  little  tobacco 
and  that  the  nicotine  in  blood  studies  conducted  on  Premier  show  that  RJR  intended 
Premier  to  deliver  nicotine  to  the  smoker' s  blood  and  brain. 


913 


Id.  at  14. 
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RJR'sa-guments  concerning  Premier  and  Eclipse  are  not  persuasive.  RJRnow 

claims  that  Premier  was  a  conventional  cigarettes  because  it  was  a  '*roll  of  tobacco      ^^    '' 
wrapped  in  paper";  "contained  sugars,  humectants,  flavorings,  tobacco  p&per,  aiid  a  filter^; 
was  **taxed  as  a  cigarette";  and  was  "marketed  for  smoking  taste  and  pleasure."*"  In  feet. 
Premier  resembled  a  conventional  cigarette  in  outward  appearance  only.  It  contained  a 
carbon  tip  that  served  as  the  heat  source.  A  nicotine  source  had  been  combined  with 
glycerol  and  acBoibed  wiAin  alf^-alumina  spheres  contained  within  an  ahmunum  cylind^ 
positioned  directly  behind  the  caibon  heat  source.  RJR  informed  FDA  that  at  least  70%  of 


the  nicotine  delivered  by  Premier  was  provided  from  spray-dried  tobacco.  The  remaining 
nicotine  was  provided  from  the  cut  tobacco  leaf  surrounding  this  cylinder  and  the  tobacco 
extract-treated  jsaper  filter  positioned  in  firont  of  the  cellulose  acetate  filter.'"  Although 
there  was  a  small  amount  of  tobacco  in  Premier,  it  was  not  bumed;  the  only  component  of 


Premier  that  was  bumed  was  the  carbon  heat  source  and  some  paper,  to  "simulatefl  the 


ash  of  other  ci, 


„916 


The  critical  aspect  of  Premier  is  the  fact  that  the  major  constituents  of  its  smoke 

I 

differed  from  those  in  the  smoke  of  conventional  cigarettes  in  almost  every  way  except 
nicotine  conient'''  In  other  words,  virtually  the  only  constituent  of  tobacco  smoke  that 
RJR  designed  Premier  to  preserve  was  nicotine. 


•"  RJ.  Reynolds  Tobacco  Co.,  Comment  (Jan.  2, 19%X  35.  See  AR  (Vol  519  Rcf.  103). 

"'  Utter  with  o^osures  from  Him  PB,  outside  counsel  for  RJR,  to  Budicfa  KM,  FDA  (Jaa  26, 1988). 
S<«AR(VoL34Ref.556). 


'"  R.  J.  Reynolds  Tobacco  Co.,  Chemical  and  Biological  Studies  on  New  Cigarette  Prototypes  That  Heat 
Instead  of  Bum  Tobacco  (Winston-Salem  NQ  1988X  at  4.  See  AR  (VoL  107  Ref.  980). 
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FDA  does  not  contest  that  Premier  was  developed  to  address  criticisms  of 

cigarettes;  undoubtedly,  Premier  was  an  attempt  to  make  a  safer  cigarette.  However, 

making  a  safer  cigarette  would  not  require  the  company  to  maintain  a  near-nonnal  nicotine 

delivery,  or  to  ensure  that  the  nicotine  was  actually  delivered  to  the  smoker's  blood  in  the 

same  quantity  as  from  conventional  cigarettes,  unless  the  company  believed  that  ensuring 

near-nonnal  nicotine  blood  levels  was  an  essential  feature  of  a  profitable  cigarette.  RJR's 

argument  that  its  pharmacokinetic  comparisons  of  the  nicotine  levels  delivered  by  Premier 

and  a  conventional  cigarette  were  intended  simply  as  comparisons  of  the  two  products, 

apparently  without  any  further  purpose,  is  unpersuasive.  According  to  RJR's  publication 

summarizing  the  studies  conducted  on  Premier,  RJR  did  not  conduct  similar 

pharmacokinetic  studies  on  the  delivery  of  any  other  smoke  constituent  to  the  smoker's 

blood.'**  This  fact  demonstrates  that  RJR  believes  that  nicotine  is  the  defining  ingredient 

of  cigarettes  and  that  delivery  of  an  adequate  level  of  nicotine  to  the  smoker's  blood  is 

central  to  the  success  of  its  products. 

The  RJR  nicotine  blood  level  study  is  also  directly  at  odds  with  the  company's 

public  position  that  nicotine's  role  is  limited  to  providing  taste  or  flavor.  The  amount  of 

nicotine  delivered  into  a  smoker's  bloodstream  is  irrelevant  to  nicotine's  ability  to  function 

as  a  flavoring  agent  Nicotirie  absorption  into  the  bloodstream  is  relevant  only  if  the 

company  believes  that  nicotine  delivers  pharmacological  effects  to  the  smoker  and  that 

these  effects  are  important  to  the  use  of  the  product  RJR's  reliance  on  a  Surgeon  General 

recommendation  that  cigarettes  with  low  tar-to-nicotine  ratios  be  evaluated  for  their 
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919, 


phaimacologic^  properties  and  effects  on  compensation     merely  underscores  RJR's 
understanding  (hat  the  nicotine  in  cigarettes  delivers  pharmacological  effects  and  that 


consumers  use 'cigarettes  for  these  effects. 

RJR's  last  argument,  that  its  study  was  necessary  because  an  FDA  representative 
later  asked  whether  nicotine  was  delivoed  by  Premier  in  amounts  comparable  to 
conventional  ckarettes,  is  similarly  unavailing.  As  RJR  acknowledges  in  its  comment,  the 
study  had  already  been  conducted  at  the  time  FDA  asked  the  question.  Moreover,  FDA 
asked  this  question  because  FDA  saw  the  delivery  of  nicotine  to  the  blood  of  smokers  as 
relevant  to  whether  Premier  should  be  regulated  as  a  drag  or  device. 

2.        RJR  also  argues  that  FDA  has  misused  an  RJR  book  on  tobacco  flavors  in  the 
Junsdktional  Aiialysis.  FDA  noted  that  the  book,  which  contains  over  one  thousand 


flavorantsfort 


obacco, 


does  not  list  nkx)tine  as  a  flavonmt.      RJR  contends  that  the  book 


describes  only  ftvors  that  could  be  added  to  tobacco,  and  nicotine  is  not  listed  because  RJR 
does  not  add  mootine. 

FDA  dAes  not  find  RJR's  argument  persuasive.  Even  if  the  book  were  limited  to 
flavors  that  "coidd  be  added"  to  tobacco  (a  limitatbn  that  is  not  stated  in  the  book  itself),  the 
claim  that  RJR  does  not  use  it  as  an  additive  woukl  not  logically  exdode  it  from  the  category  of 
substances  that  Toouki"  be  added.  The  book  does  not  purport  to  list  only  those  substances 
that  are  actually  added  by  RJR  to  ks  tobacco  products. 


919 


Department  of  Heahfa  and  Human  Sovices,  The  Health  Consequences  of  Smoking:  The  Changing 
Cigarette,  A  Report  of  the  Surgeon  General,  1981,  at  58.  See  AR  (Vol  123  Rct  1586). 
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Lefifingwell  JQ  Yound  HJ  (RJ.  Reynolds  Tobacco  Co.X  Tobacco  Flavoring  for  Smoking  Products 
(WinstoD-Salem  NC  R.J.  Reynolds  Tobacco  Co.,  1972).  See  AR  (VoL  34  Rcf.  591). 
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ILC.6. 
Moreover,  RJR's  claim  ttstt  it  does  not  add  nicotine  raises  an  inconsistency.  If  it  is  the 

company's  position  that  nkx)tine  is  benigniy  used  (and  coitioHed)  in  tobacco  solely  for  its 

efifects  cm  flavor,  andisanextremefyimpQCtantflavoraoCiitobacoo,  why  have  a  policy— as 

RIR  claims'"— of  not  adding  it  when  appropriate?  The  book  does  Brt  many  other  naturally 

occurring  components  of  tobacco  lad  tobacco  smoke  as  ftivorants,  apparmtfy  cont^npltti^g 
-■'  %^'' 

their  addition  to  tobacco.  That  RApolkry  in  itself  thnefore  seems  at  odds  with  the  claim  that 

nicotine  is  used  for  flavor.  ' 

3.         RJR  also  maintains  that  FDA's  reliance  OB  an  RJR  patent  was  misplaced  In 
the  JuiisdKtional  Analysis,  FDA  died  an  R^  patent  for  a  pfocess  that  inoeases  the  nicotine 
ooittni  of  a  cigarette  but  masks  the  resulting  harsh  taste  of  the  dgarette.'^  FDA  used  the 
patent  to  show  that  the  tobacco  industry  wanted  to  increase  nicotine  in  some  cigartttes  desfnte 
its  harsh  flavor.  RJR  dismisses  the  significance  of  this  patent,  arguing  that  FDA  has  ignored 
'1»sic  principles  of  flavor'*  and  diat  people  Boe  harsh  flavns.  -  RJR  also  argues  that  the  patent 
is  irrelevant  because  the  process  it  described  for  inoeasing  nicotine  and  masking  the  residting 
flavor  was  not  used  in  commercial  cigar^tes. 

RJR's  argument  is  contradicted  by  its  own  patent  and  by  the  statements  of  a  flavor 
speciatet  enq)]oyed  by  the  company.  Both  acknowledge  that  mcotine's  harsh  flavor  can  be 
uiq)leasant  to  the  sriiok^  and  nnist  be  tnasked  by  the  addition  of  sugars  or  other  chramcals. 
The  patent  itself  demonstrates  that  the  company,  as  the  assignee  of  the  pat^it,  knows  that 
increasing  nicotine  past  a  certain  point  in  k>w-tar  cigartttes  produces  a  harshness  that  leads  to 
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RJ.  Reynolds  Tobacco  Co.,  Comment  (Jan.  2, 1996),  at  50.  See  PA  (Vol  519  Ret  103). 


'"  US.  Patent  No.  4,830,028.  Lawson  JW,  BuUings  BR,  Perfetti  TA,  R.J.  Reynolds  Tobacco  Company, 
Salts  Provided  from  Nicotine  and  Organic  Acid  as  Cigarette  Additives  (May  16,  1989),  at  CI.  See  AR 
(Vol.34Ref.593). 
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rejection  by  copsumere.  Rather  than  simply  keep  nicotine  below  that  point,  as  a  company 
wouU  do  if  nicotine  were  present  solely  for  flavor,  the  patent  describes  a  process  for  increasing 
nicotine  and  sitoultaneously  masking  its  harshness.  The  cl^m  thatthe  processes  M  the  patertt 
were  not  used  does  not  in  any  way  undercut  FDA's  conclusion  that  the  patent  demonstrates 
RJR's  knowledge  tlat  nicotine's  effects  on  taste  are  sometimes  negatively  related  to  product 
accqjtance,  and  RJR's  desire  to  irictpase  nicotine  content  even  beyond  the  point  where  mcotine 
has  a  demonstratrfy  negative  effect  on  taste. 

Moreciver,  an  RJR  flavor  specialist  has  written  that  although  mcotine  is  necessary  for 

"satisfection,"  its  flavor  in  some  tobacco  blends  is  "a 'harshness' whch  can  be  choking  and 
iinph-asartf,"  requiring  that  stq)s  be  taken  to  mask  mcotine's  flavor. 

Thus,  it  is  clear  that  RJR  of&cials  recognize  that  mcotine's  flavor  is  sometimes  a 
liability  that  mist  be  masked  to  permit  nkx)tine  to  fiiM  its  phannacotogkad  f^^ 


4. 


RJR  comments  that  a  document  that  refers  to  "physiological  satisfaction,' 


which  FDA  qted  as  an  RJR  Marketing  Report,  is  in  fact  an  Imperial  Tobacco  Co. 


document 


924 


FDA  agrees  that  this  document  is  an  Imperial  Tobacco  Co.  document  rather  than 
an  RJR  document  The  document  is  one  of  dozens  of  tobacco  industry  documents  in 
which  the  term  "satisfaction"  is  used  to  describe  a  pharmacological  ^fect  It  is  therefore 


teipi 


relevant  to  establishing  the  iridustiy's  understandihg  and  use  of  that  term. 


'"  Leffingwell  !lC  (RJ.  Reynolds  Tobacco  Co.),  hTitiogco  components  of  leaf  and  Iheir  telatkwsbip  to 
smoking  quality  and  aroma,  presented  at  the  30tb  Tobacco  Chemists'  Research  Conference,  at  9.  See  AR 
(VoL  28  Ref  450). 


Pooacco  Ltd., . 


'"  Imperial  Tobacco  Ltd.,  Matinee  Marketing  Strategy  (1911)  ("A  cigarette  that  delivers  physiological 
satisfaction,  yet  is  low  in  tar  and  nicotine,  must  surely  be  a  major  objective"),  quoted  in  Memcvandum  to 
Flic  ftom  Joyal  C  (Dec  27, 1992),  at  II.  Se«  AR  (VoL  27  Rcf.  384). 
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iii-        Commems  on  Specific  Brown  &  Williamson  Product  Research  and 
Development  Projects. 

1 .  A  comment  from  Brown  &  Williamson  argues  that  FDA  has  distorted  its 
nicotine  research  by  not  recognizing  that  the  research  was  not  commercialized.  According 
to  the  comment.  Project  ARIEL  was  never  commercialized. 

ARIEL  was  an  alternative  cigarette,  developed  by  Charles  Ellis,  and  referred  to  by 
B  ATCO  researchers  as  a  "deviceQ  for  the  controlled  administration  of  nicotine."  '^ 
ARIEL  eliminated  almost  every  ingredient  of  conventional  cigarettes  other  than  nicotine. 
Its  puipose  was  to  provide  "the  same  benefits,  pleasure  and  satisfaction  without  the 
disadvantages"  of  a  conventional  cigarette.'^  The  relevance  of  this  product  to  intent  is 
that  it  demonstrates  that  B  ATCO  regarded  nicotine  as  the  essential  ingredient  in,  and  the 
source  of  the  pleasure  and  satisfaction  from,  cigarettes.  ARIEL'S  development 
demonstrates  Brown  &  Williamson's  knowledge  of  and  belief  in  nicotine's  central  role  in 
cigarettes,  regardless  of  its  ultimate  failure  to  be  accepted  by  consumers,  or  Brown  & 
Williamson' s  decision  not  to  market  it. 

2.  As  described  above,  a  BATCO  study  entitled  "Project  Wheat"  was 
conducted  to  determine  the  level  of  nicc^ine  preferred  by  smokers  and  correlate  it  with  the 
extent  to  which  the  smoker  relies  on  cigarettes  to  meet  "inner  needs."*^^  A  smoker's  inner 
need  level  was  defined  by  the  extent  to  which  the  smoker  used  nicotine  to  relieve  stress. 


925 


Minutes  of  BATCO  Research  Conference  at  Hilton  Head  Island,  SC  (Sep.  24-3a  1968),  at  3.  See  AR 


(VoL  31  Ref.  525). 
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U.S.  Patent  No.  3,258,015.  Ellis  CD,  Dean  C,  Schachner  H,  et  al.,  BatteUe  Memorial  Instimte, 


Smoking  Device  (Jun.  28,  1966).  See  AR  (VoL  34  Ref.  569). 
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Wood  DJ,  Wilkes  EB  (BATCO),  Project  Wheat  -  Part  1:  Cluster  Profiles  of  U.K.  Male  Smokers  and 


their  General  Smoldng  Habits  (JuL  10,  1975X  at  1.  See  AR  (VoL  20  Ref.  204-1). 
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aid  concentnation,  avoid  weigte  gain,  or  reduce  craving.  B  ATCO  hypothesized  that  "the 
inner  need  cfimension  was  probably  defining  a  requirement  for  nJcotine."*^  FDA  pointed 
out  that  inner  need  therefore  correlated  with  the  extent  to  which  a  smoker  used^igarettes 
for  pharmacological  effects.  Project  Wheat  was  intended  to  aUow  BATCD  to  market 
cigarettes  with  different  nicotine  levels  designed  to  satisfy  identified  groups  of  consumers. 
Brown  &  Williamson  argues  that  FDA  had  no  basis  for  concluding  that  a  smoker's  mner 
need  was  defined  by  the  extent  to  which  the  smoker  used  cigarettes  for  the  drug  effects  of 
nicotine,  that  Projea  Wheat  failed  to  find  any  significant  correlation  between  inner  need 
levels  and  preferred  nicotine  delivery,  that  the  term  "inner  need"  came  from  an  outside 
researcher,  not  B  ATCO,  and  that  FDA  falsely  suggested  that  Projea  Wheat  identified  an 
allegedly  "addictive"  dose  of  nicotine. 

Brown  &  Williamson's  attempts  to  discredit  FDA's  characterization  of  Project 
Wheat  are  not  persuasive.  FDA  relied  on  the  study  as  evidence  that  Brown  &  Williamson 


had  conducted  research  on  the  dose  of  nicotine  required  by  consumers  with  the  purpose  of 
designing  cigarettes  to  satisfy  their  nicotine  requirements.  Brown  &  Williams(Mi 
acknowledges  that  Projea  Wheat  was  designed  to  determine  whether  smokers  who 
smoked  to  satisfy  an  "Inner  Need"  had  preferred  nicotine  dclivay  levels,  and  that  this 
information  was  to  be  used  to  design  cigarettes  to  mea  their  needs.'^  These  fects  alone 
demonstrate  that  it  was  the  tobacco  company's  intention  to  jvoduce  cigarettes  with 
satisfying  doses  of  nicotine.  (Nowhere  did  FDA  state  that  the  study  was  intended  to 
establish  "addictive"  doses  of  nicotine.) 


««Mat5. 

'**  Brown  &  Wffliaxnsdn  Tobacco  Corp.,  Comment  (Jan.  2, 1996),  at  43-44.  S««  AR  (VoL  529  Ref.  104). 
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Moreover,  both  Project  Wheat  and  other  Brown  &  Williamson  research 

demonstrate  that  the  company  knew  that  "Inner  Need"  levd  corresponded  to  the  smoker's 
use  of  cigarettes  for  pharmacological  effects.  Project  Wheat  researchers  concluded  that 
future  studies  to  design  cigarettes  with  acceptable  nicotine  levels  shouW  classify  smokers 
along  a  single  dimension  of  inner  need  that  might  correspond  to  "pharmacological 
addiction": 

[I]t  would  be  preferable  to  position  respondents  along  the  single  dimension 

of  Inner  Need the  suggestion  is  very  much  in  line  with  that  made  by 

Russell . . .  who . . .  concluded  that  it  might  prove  more  useful  to  classify 
smokers  according  to  their  position  on  a  single  dimension  of 
pharmacological  addiction  rather  than  in  terms  of  their  profiles  on  the  six 
types  of  smoking.'^ 

Brown  &  Williamson's  assertion  that  stress  relief,  aided  concentration,  and  weight  control 
are  not  among  the  principal  phannacotogical  effects  of  nicotine  is  not  credible.  In  fact,  as 
early  as  1962,  Project  HIPPO  concluded  that  nicotine's  most  significant  pharmacological 
benefits  were  its  ability  to  relieve  stress  and  to  control  weight  gain.'^' 

Contrary  to  Brown  &  Williamson's  argument.  Project  Wheat  found  a  correlation 
between  inner  need  level  and  preferred  nicotine  delivery."^  Thus,  the  Project  Wheat 
researchers  concluded  that  inner  need  correlated  with  preferred  nicotine  delivery  and 
agreed  with  Russell  that  inner  need  is  related  to  pharmacological  addiction. 


930 


Wood  DJ  (BATCOX  Project  Wheat  -  Part  2:  U.K.  MaU  Smokers:  Their  Reactions  to  Cigarettes  of 
Different  Nicotine  DeUvery  as  Influenced  by  Inner  Need  (Jan.  30.  1976),  at  49  (citation  omitted) 
(emphasis  added).  See  AR  (VoL  20  Rcf.  204-2). 
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Haselbach  CH,  Libert  O,  Final  Report  on  Project  HIPPO  II  (Mar.  1963),  at  2.  See  AR  (VoL  14 
Ref.  163-1). 
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Wood  DJ  (BATCOX  Project  Wheat  -  Part  2:  U.K.  Male  Smokers:  Their  Reactions  to  Cigarettes  of 
Different  Nicotine  DeUvery  as  Influenced  by  Inner  Need  (Jan.  30,  1976).  at  47-48  ("ffigh  Need  clusteis 
tend  to  prefer  relatively  high  nicotine  cigarettes,  and . . .  their  optimum  nicotine  deUvery  is  certainly 
higher  than  is  that  of  the  Low  Need  chisters.")  See  AR  (VoL  20  Rcf.  204-2). 
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A  comment  from  Brown  &  Williamson  claims  that  the  company  has  never 
marketed  a  product  that  used  "elasticity"  to  enable  smokers  to  compensate  for  towered 
nicotine  yields.  The  company  concedes  that  internal  documents  show  that  "BATCO 
exptored  the;  possibility  of  using  its  knowledge  of  compensation  in  the  devetopment  of  low 
'tar*  products"  but  claims  that  these  were  only  theoretical  discussions.'^' 

FDA  relied,  in  part,  on  the  industry's  product  devetopment  research  on  increasing 
nicotine  as  evidence  that  the  industry  understands  that  tobacco  satisfaction  is  a  function  (rf 
the  pharmaoological  effects  of  nicotine  and  of  the  industry's  attempts,  successful  or  not,  to 
ensure  that  tpbacco  users  receive  sufficient  nicotine  to  achieve  those  effects.  FDA  did  not 


rely  on  this  tesearch  as  evidence  that  the  researched  products  were  marketed. 

In  felct,  however,  there  is  good  reason  to  believe  that  Brown  &  Williamson,  as  well 
as  other  tobtcco  companies,  have  incorporated  "elasticity"  into  their  marketed  products. 
For  example.  Brown  &  Williamson's  Barclay  cigarettes  were  promoted  as  ultra-tow 
cigarettes,  with  advertised  deliveries  of  1  mg  tar  and  .02  mg  nicotine,  as  measured  by  the 


^oil. 


't.  rt 


FTC  methoi.  Federal  Trade  Commission  v.  Brown  &  Williamson,  TJS  F.2d  35, 37  (D.C. 
Cir.  1985).  Philip  Morris  and  RJR  complained  to  the  FTC  that  BaicUiy's  channel- 
vKitilated  f$ter  system  allowed  the  cigarette  to  produce  low  tar  and  nicotine  yields  when 
measured  t  y  the  FTC  (smoking  machine)  method,  but  to  actually  deliver  far  more  tar  and 
nicotine  to  the  smoker.  According  to  the  complaint,  the  FTC  smoking  machine  is  able  to 
"smoke"  thl  cigarette  without  obstructing  Barclay's  unique  ventilation  system,  but  **when 
the  cigarette  is  smoked  between  human  lips  its  air  ventilation  system  is  inevitably 


933 


Brown  &  WUliamson  Tobacco  Corp.,  Comment  (Jan.  2, 1996).  at  42.  See  AR  (VoL  529  Ref.  104). 
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obstructed  and  the  cigarette  delivers  disproportionately  more  tar  and  nicotine  than  other 
comparably  rated  cigarettes."  Id.  at  37. 

The  FTC  brought  an  enforcement  proceeding  to  enjoin  Brown  &  Williamson  from 
using  the  FTC  tar  and  nicotine  figures  in  Barclay  advertisements.  Federal  Trade 
Commission  v.  Brown  &  Williamson,  580  F.  Supp.  981  (D.D.C.  1983),  affdinparu 
rev' din  pan,  778  F.2d  35  (D.C.  Cir.  1985).  The  district  court  found,  and  the  Court  of 
Appeals  agreed,  that  use  of  the  FTC  tar  and  nicotine  figures  for  Barclay  was  felse  and 
misleading,  because— primarily  as  a  result  of  its  channel- ventilated  filter  system— Barclay 
delivers  significantly  more  tar  and  nicotine  to  the  smoker  than  indicated  by  the  FTC  yields. 
580  F.  Supp.  at  989;  778  F.2d  at  41-42.  Thus,  Barclay  represents  a  clear  example  of  the 
use  of  filter  technology  to  provide  elasticity,  i.e.,  to  enable  the  smoker  to  extract  more 
nicotine  from  the  smoke  than  the  advatised  yield. 

Brown  &  Williamson  argues  that  Barclay  is  not  an  example  of  a  product  designed 
to  provide  elasticity,  and  that  there  is  no  evidence  to  support  FDA's  claim  that  the 
channel-ventilated  filter  boosts  nicotine  delivery.  FDA  disagrees.  The  district  court 
opinion  in  Federal  Trade  Commission  v.  Brown  &  Williamson  demonstrates  that  Barclay 
cigarettes  deliver  substantially  more  nicotine  than  their  advertised  yields  and  that  this 
increase  in  nicotine  delivery  over  the  machine-tested  yield  is  due  to  compromising  the 
channel- ventilated  filter  during  human  smoking.  The  district  court  cited  a  stiidy  submitted 
by  Brown  &.  Williamson,  which  found  that  "smokers  who  smoked  Barclay  received 
approximately  1-1/2  to  2  times  as  much  nicotine  into  their  systems  as  smokere  of  tiie  otiier 
cigarettes  [witii  comparable  FTC  ratings]  tested."  580  F.  Supp.  at  988.  The  court  also 
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found  that  the  increase  in  nicotine  and  tar  deliveries  was  due  to  compromising  the 
ventilation  system  under  aaual  smoking  conditions.  580  F.  Supp.  at  989. 

ThJ  conclusion  that  Barclay  was  designed  to  provide  elasticity  is  also  supported  by 
evidence  that  Barclay  was  reported  to  contain  significantly  more  nicotine  than  comparayc 
cigarettes.  As  described  above  in  section  ILC.4.,  an  independent  study  conducted  in  1982 


showed  that  Barclay  had  both  the  highest  nicotine  concentration  and  the  most  total 
nicotine  inW  rod  of  all  the  cigarette  brands  tested,  including  regular  strength  (high 
tar/high  nicotine)  cigarettes.'^  Compared  to  the  other  cigarettes  with  comparable  FTC 
nicotine  ratings  (^0.2  mg  nicotine,  as  published  in  1981  FTC  Report)  that  were  tested, 
Barclay  contained  a  tobacco  blend  with  a  50%  to  95%  higher  nicotine  concentration,  and 
20%  to  85%  more  total  nicotine.  Thus,  while  Barclay  had  among  the  lowest  FTC  yields, 
it  deliverea  a  significantly  higher  level  of  nicotine  during  human  smoking  because  ( 1 )  it 
contained  more  nicotine  than  any  comparable  cigarette,  and  (2)  the  nature  oi  the  filter 
pcnnitted  smokers  to  defeat  the  ventilation  system  and  obtain  substantially  more  nicotine 
than  the  aavertised  yield  (1-1/2  to  2  times  the  nicotine  of  comparable  cigarettes,  according 
to  Brown  i  Williamson' s  own  study). 


IV. 


1. 


Qth^r  Omn[ients. 

Oxnments  fix)m  the  tobacco  industry  argue  that  the  tobacco  company 


studies  citid  by  FDA  do  not  support  the  finding  that  smokers  compensate.  One  conmicnt 
argues  that  Brown  &  Williamson  and  BATCX)  researchers  did  not  acknowledge  that 


"*  Regulation  of  Tobacco  Products  {Fart  3):  Hearings  Before  the  Subcommittee  on  Health  and  the 
Environmem  of  the  Committee  on  Energy  and  Commerce,  UJ.  House  of  Representatives,  103d  Cong.,  2d 
Scss.  173  (Jim.  23, 1994)  (data  ftom  Neal  Benowitz).  See  AR  (Vol  709  Ret  3). 
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smokers  compensate  to  obtain  a  dose  of  nicotine  that  satisfies  a  physiological  need  This 
commert  does  concede,  however,  that  it  is  "hardly  news"  that  "the  phenomenon  of 
compensation  was  internally  'recognized'  or  'acknowledged*  by  tobacco 
manufacturers."''^  This  comment  also  argues  that  reductions  in  tar  and  nicotine  yields 
have  resulted  in  reductions  of  the  amount  of  nicotine  obtained  by  smokers.  On  the  other 
hand,  a  comment  from  a  public  health  organization  provided  additional  examples  of 


'•%«". 


industry  statements  and  research  on  oxnpensatbn 


936 


FDA  has  reviewed  the  studies  relied  on  in  this  secticMi  of  the  Jurisdictional  Analysis 
and  concludes  that  they  provide  a  wealth  of  evidence  that  the  tobacco  industry 
understands  that  smokers  compensate  to  obtain  a  desired  dose  of  nicotine.  The  contention 
that  these  studies  fail  to  demonstrate  compensittion  cannot  be  supported.  For  example, 
BATCX)  researchers  stated  in  1984  that  "it  is  accepted  that  nicotine  is  both  the  driving 
fOTce  and  the  signal  (as  impaa)  for  compensatkni  in  human  smoking  behavior."'^' 

A  large  number  of  additional  industry  studies  cited  by  FDA  found  that 
ccnnpensation  occurred  to  one  degree  or  another.  See  Jurisdictional  Analysis,  60  FR 
41659-41666.  TTiroughout  these  studies  and  conference  reports,  tobacco  company 
officials  consistently  recognize  that  compensation  bdiavkxB  occur  to  adjust  nicotine  dose. 
The  public  health  organization  comment  provided  several  additional  examples  of  tobacco 
industry  acknowledgment  that  compensation  occurs  because  smokers  are  attempting  to 


"'  Brown  &  Williamson  Tobacco  Corp.,  Comment  (Jaa  2, 19%),  at  40.  See  AR  (VoL  529  Ref.  104). 


936 


American  Sodety  of  Addiction  Medicine,  Comment  (Dec.  29, 1995),  Table  6.  See  AR  (Vol.  528  Ref. 
97). 

'"  Minutes  of  BATCO  Groiq)  R&D  Smoking  Behaviour-Marketing  Qnference,  Session  in  (luL  9-12, 
1984),  at  56.  Se^AR  (VoL  25  Ref.  325-1). 
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maintain  their  customary  nicotine  dose.  For  examplty  a  1981  naonograph  on  nicotine 
published  by  the  Tobacco  Advisory  Council  (an  industry  organization  of  which  BATCX) 


was  a  member)  reviewed  the  evidence  on  ccHnpensation  and  ccMichided  that  while    - 

r^ulation  of  nicotine  intake  is  not  OMisistently  seen  in  every  study: 

Human  subjects  a{^)ear  to  modify  their  smoking  behaviour  to 
maintain  tt^  total  dosage  of  nicotine  when  they  smoke  cigarettes  of 
varying  nicotine  content . . .  Studies  of  nicotine  antagonists 
indicate  that  smokers  seek  an  effective  brain  level  of  nicotine  when 
modifying  their  smcAing  behaviour.'* 

Accordingly,  the  industry's  research  amply  supptxts  FDA's  conclusion  that  the 

tobacco  industry  knows  that  smokers  use  cigarettes  to  "compensate" — to  obtain  desired 

doses  of  nicotine. 


One  ccnnment  froiii  a  tobacco  manufacturer  argues  that  '"much*^  of  tiie 


nicotine-relited  research  did  not  result  in  alterations  to  marketed  products,  aiKi  a  comment 
from  anotheir  cigarette  manufacturer  argues  that  its  product  development  research  did  not 
result  in  the  addition  of  "extraneous  nicotine." 

The  claim  that  some  of  the  industry's  research  did  not  result  in  changes  to 
commercial^marketed  products  does  not  alter  the  relevaiKX  of  the  industry's  research  to 
estaUishing  manufacturers'  awareness  of  the  i^Gumacologkad  effects  of  nicotine.  As 
noted  above,  the  krK)wledge  produced  by  the  research  is  evidence  of  intended  use. 
Moreover,  there  is  a  great  deal  of  evidence  that  the  knowledge  was  acted  upon.  Even  the 
commer 


industry 


mts  do  not  claim  that  none  of  the  research  was  acted  upon.  For  example. 


the  brands  of  cigarettes  advertised  as  lowest  in  tar  and  nicotine  have  the  highest 


'^  Coben  AJ,  Roe  JC  (Tobacco  Advisory  Council),  Monograph  on  the  'Pharmacology  and  Toxic<dogy  of 
Nicoon<'(19Sl),  at  38  (citation  omioed).  5«*  AR (VoL  34  Ref.  583X 
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concentrations  of  nicotine  on  the  market,  reflecting  industry  to  ensure  that  nicotine  levels 
in  low-yield  pioducts  do  not  £Edl  below  minimum  levels  tfiat  consumers  will  accept  See 
section  n.C.4.a.,  above. 

Finally,  the  argument  that  nooe  of  the  product  develofonent  research  resulted  in 
the  addition  of  "extraneous  nicotine"  to  commercial  cigarette  is  inelevant  to  establishing 
intended  use.  Whether  or  not  this  statement  is  true,  the  research,  in  and  of  itself, 
establishes  the  knowledge  of  tobacco  manufacturers  that  nicotine  delivery  is  essential  to 
the  success  of  their  products.  In  addition,  the  evidence  shows  that  nicotine  has  actually 
been  manipulated  in  axnmercial  cigarettes,  demonstrating  that  tobacco  manufacturers 
have  not  merely  researched  but  have  taken  affinnative  steps  to  ensure  the  delivery  of  an 
adequate  dose  of  nicotine.  5ef  Jurisdictional  Analysis,  60  FR  41693-41733.  It  is  the  fact 
that  the  industry  has  manipulated  nicotine  delivery,  rather  than  the  marmer  in  which  it  is 
accomplished,  that  is  relevant  to  establishing  the  intended  use  of  these  products. 

c.        Comments  on  Nicotine  Manipulation  and  Control 

L         rnmmen^x  pn  the  Use  (rf  High-Nicotine  Blends  in  Low- Yield  Cigarettes. 

1 .        The  cigarette  manufacturers  contend  that  the  use  of  high-nicotine  blends  in 
low-tar  cigarettes  does  not  affea  the  nicotine  delivery  of  these  cigarettes.  According  to 
the  manufacturers,  the  increase  in  nicotine  from  the  use  of  high-yield  blends  is  more  than 
offset  by  other  design  features,  such  as  a  reduction  in  the  total  mass  of  tobacco  in  the 
cigarette  and  increased  filtration  and  ventilation. 

The  Agency  disagrees.  It  is  beyond  reasonable  dispute  that  the  use  of  high- 
nicotine  blends  does  affect  nicotine  deliveries.  Indeed,  the  joint  comment  of  the 

I 
manufacturers  acknowledge  this  point.  The  comment  concedes  that  "nicotine  content  of . 
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the  leaf'  is  one  of  the  ''factors  that  determine  the  nicotine  yield  in  the  cigarette  smoke. 
Of  the  four  factors  that  the  comment  lists  as  detennining  nicotine  yield,  two  of  the  factors 
—"the  blend  itself'  and  "the  percentage  of  processed  tobaccos"  '^—relate  directly  to  the 
concentration  of  nicotine  in  the  cigarette  rod.  Similariy,  Alexander  Spears,  the  vice 

chaiiman  and  chief  operating  officer  of  Lorillard,  has  acknowledged  that  among  other 

I 

fectors,  "the  nicotine  yield  of  a  cigarette  is  determined  by  the  nicotine  content  of  the 

tobacco:"^} 

AltBough  it  may  be  true  that  other  design  features  of  low-tar  cigarettes  reduce 

nicotine  deliveries,  the  use  of  high-nicotine  blends  is  designed  to  offset  those  reductions. 

Thus,  high-picotine  blends  result  in  higher  nicotine  deliveries  than  would  be  provided  by  a 

low-tar  cigirette  that  did  not  use  such  blends. 

Moreover,  the  nicotine  yields  measured  on  an  FTC  smoking  machine  do  not 

accurately  predict  the  amount  of  mcotine  that  will  be  inhaled  and  absorbed  by  smokers 

because  smokers  of  low-yield  products  frequently  compensate  for  the  low  nicotine 

deliveries  by  inhaling  more  deeply  or  puffing  more  finequently.  See  Jurisdictk)nal  Analysis, 

60  FR  415T3-41574.  The  use  of  higher  nicotine  blends  in  tow-yieW  cigarettes  increases 

the  total  amount  of  nicotine  that  is  available  to  be  extracted  by  smokers. 


"•  Joint  Comment  of  Qgaretle  Mamifactureis,  Commait,  (Jan.  2, 19%),  VoL  IV,  at  69  (emphasis  added). 
S«<AR(Vol535Ref.%). 


940 


Id.  at  70. 


•**  Speacs  AW  (Lorillard  Tobacco  Co.X  Factors  Affecting  Smoke  Delivery  of  Nicotine  and  Carbon 
Monoxide^  p:esenied  at  the  1975  Symposium-Nicotine  and  Cait)on  Dioxide  (Nov.  17-18, 1975),  in 
Symposium  Proceedings- 1, 12-18.  at  13  (emphasis  added).  See  AR(VoL  27  Ref.  395a). 


410 


Federal  Ragtoler  /  Vol  61.  No.  168  /  Wednesday,  August  28,  1996  /  Rules  and  Regulations    450«7 


>  ILC.6. 

2.        Brown  &  Williamson' s  conunents  concede  that  it  used  Y- 1 ,  a  high-nicotine 

tobacco,  in  marketed  cigarettes.  The  comments  assert,  however,  that  Y-1  "was  never 

used  by  B&W  for  the  purpose  of  altering  the  ratio  of  nicotine  to  tar  in  the  smoke  of  any 

commercialized  brands."**^  What  is  beyond  dispute,  however,  is  the  original  purpose  of 

the  creation  of  Y- 1 .  As  described  in  section  n.C.3.c.iii.,  Brown  &  Williamson  devetoped 

Y-1  as  a  "blending  tool"  so  that  it  couM  maintain  nicotine  levels  while  tar  levels  dropped. 

Y-1  is  thus  a  central  example  of  product  research  and  development  to  enhance  nicotine 

deliveries. 

ii         Comments  on  Nicotine  Deliveries  and  Nicotine-to-Tar  Ratios. 


1. 


The  cigarette  industry  asserts  in  its  a^nments  that  the  reduction  in  the 


nicotine  delivery  of  cigarettes  over  the  last  40  years  demonstrates  that  the  industry  has  not 
sought  to  control  or  manipulate  nicotine.  According  to  the  industry,  nicotine  deliveries 
have  dropped  by  60%  over  the  last  40  years.  The  industry  maintains  that  the  faa  that 
cigarette  manufacturers  have  reduced  nicotine  deliveries  shows  that  the  manu£aaurers  do 
not  control  or  manipulate  nicotine  deliveries  to  provide  a  pharmacologically  active 
dose  of  nicotine. 

The  Agency  agrees  that  nicotine  deliveries  as  measured  by  smcddng  machines  have 
declined  over  the  last  40  years.  This  comparison  is  misleading,  however.  The  recent 
trends  show  that  nicotine  deliveries  have  stopped  declining  and  are,  in  fact,  increasing  — 
especiaUy  in  low-tar  cigarettes.  From  1982  to  1991,  the  nicotine  deliveries  in  the  lowest- 
tar  category  of  cigarettes  increased  approximately  15%.  See  Jurisdictional  Analysis,  60 


942 


Brown  &  WUUamson  Tobacco  Corp.,  Comment  (Jan.  2, 1996),  at  32.  See  AR  (VoL  529  Ref.  104). 
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I ,   Although  the  industry  maintains  that  "[njicotine  levels  follow  the  tar  level"  in 
"essentially  perfect  correlation"'*'  and  that  this  correlation  shows  that  the  industry  does 
not  manipulate  nicotine,*^  nicotine  deliveries  did  not  follow  tar  deliveries  during  this 
period.  Rather,  while  nicotine  deliveries  were  increasing  frwn  1982  to  1991,  tar  deliveries 
declined  pr  remained  essentially  flat**' 

Toe  recent  trend  of  increasing  nicotine  deliveries  in  low-tar  cigarettes  supports  the 
Agency's|finding  that  the  cigarette  manufacturers  have  controlled  and  manipulated 
nicotine  to  maintain  a  pharmacologically  active  dose.  The  trend  is  evidence  that  as  tar 
deliveries;  dropped  to  low  and  ultra-low  levels  in  the  late  1970's  and  the  1980' s,  the 
manufacttrers  took  steps  to  maintain  a  pharmacologically  active  nicotine  dose  by 


enhancing  ni 


nicotine  deliveries. 

lie  overall  trend  in  nicotine  delivaies  is  also  fully  consistent  with — and  indeed 
corroborates— the  Agency's  position.  Forty  years  ago,  cigarettes  delivered  over  2.5  mg 
of  nicotine  per  cigarette.'^  According  to  tobacco  industry  documents,  however,  nicotine 
deliveries  as  low  as  0.5  to  0.8  mg  per  cigarette  "provide  sufficient  nicotine  to  the  blood  to 
produce  the  stimulation  and  relaxation  effects  desired  by  the  smokff."**'  Thus,  nicotine 


egulanot) 


**^  Regula^n  of  Tobacco  Products  (Part  1).  Hearings  Before  the  Subcommittee  on  Health  and  the 
Environment  of  the  Committee  on  Energy  and  Commerce,  US.  House  of  Representatives,  103d  Cong., 
2d  Sess.  3T(8  (Mar.  25, 1994)  (statement  of  Alexander  Spears).  See  AR  (VoL  707  Ret  1). 

•*'  From  1^82  to  1991,  nicotine  deliveries  increased  in  ultra-low-tar,  low-tar,  andliigb-tar  cigarettes. 
Tar  deliveijies,  however,  decreased  in  die  high-tar  and  low-tar  categories  and  increased  only  marginally 
(approximately  3%)  in  the  ultra-k)w-tar  category.  See  Jurisdictional  Analysis,  60  FR  41728-41731. 

'^  Joint  Comment  of  the  Cigarette  Manufacturers,  Comment  (Jan.  2, 19%),  W6L  m,  "Sales  Weighted 
Average  'Tar'  and  Smoke  Nicotine"Graph.  See  AR  (VoL  535  Ref.  96). 

**'  Senkus  M  (R.  J.  Reynolds  Tobacco  Co.).  Some  Effects  of  Smoking  (1976A977),  at  12  (emphasis 
added).  5^«  AR  (VoL  700  Ref.  593). 
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deliveries  could  be  reduced  significantly  from  1956  levels  without  interfering  with  the 

ability  of  cigarettes  to  satisfy  smokers'  addiction  and  to  provide  other  desired 

pharmacological  effects  of  nicotine. 

Once  nicotine  deliveries  neared  the  minimum  thresholds  identified  by  the  cigarette 
manufaaurers,  however,  the  manufacturers  reversed  course  and  began  to  enhance  nicotine 
deliveries.  As  the  tobacco  industry  documents  in  the  record  indicate,  the  industry  feared 
that  at  these  low  levels,  cigarettes  might  not  deliver  sufficient  nicotine  to  smokers.  See 
section  n.C.3.,  above.  Consequently,  the  cigarette  manufaaurers  began  to  take  measures 
to  raise  nicotine  deliveries,  such  as  using  nicotine-rich  tobacco  blends  in  ultra-low  tar 
cigarettes.  5ee  section  n.C.4.,  above.  The  trend  of  increasing  nicotine  deliveries  since 
1982  reflects  these  actions. 

Moreover,  the  Agency  disagrees  with  the  manufaaurers  that  efforts  to  enhance 
nicodne  deliveries  will  necessarily  be  reflected  in  the  nicotine  deliveries  measured  by 
smoking  machines.  To  the  contrary,  the  evidence  in  the  record  indicates  that  some  of  the 
methods  used  by  the  cigarette  manufaaurers  to  enhance  nicotine  deliveries  are  not 
nefkcted  in  the  measured  nicotine  deliveries.  The  use  of  "elasticity"  technologies,  such  as 
ventilation  systems  that  can  be  blocked  by  smokers,  is  one  example.  As  described  in 
section  n.C.4.b,  these  technologies  are  designed  to  aUow  smokers  to  inhale  more  nicotine 
than  would  be  measured  by  a  smokii^  machine.  Similariy,  the  use  of  ammonia 
technologies  to  liberate  "fi«e"  nicotine,  which  is  described  in  section  ILC.4.C.,  has  effects 


\. 


BATCX)  and  Hiilip  Morris  researchers  reached  similar  conchisions.  AaxHding  to  one  BATCO  research 
study,  a  smoker's  "nicotine  requirement"  is  "about  0.8  mg  per  cigarette."  Notes  oa  the  BATCO  Group 
R&D  Conference  at  Duck  Key,  FL  (Jaa  12-18, 1974X  at  Z  5««  AR  (VoL  25  Ref.  327).  Likewise.  Philip 
MOTris  researchers  recognized  diat  "[tjhe  physiological  respoise  to  ucotine  can  readily  be  elicited  by 
cigarettes  delivering  in  the  range  of  1  mg  (^  nicotine."  Dunn  WL  (HiiUp  Monis  Inc.),  Motives  and 
Incentives  in  Cigarette  Smoking  (1972),  at  4.  See  AR  (VoL  12  Ref  133). 
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absorption  that  are  not  reflected  in  the  nicotine  levels  measured  by  a  smoking 


The  cigarette  industry  criticizes  various  aspects  of  FDA's  methodology  in 


calculating inicotine  deliveries.  The  industry's  comments  assert  that  these  alleged 
mrthodological  problems  make  FDA's  findings  of  increased  nicotine  delivaies  unreliable. 
The  Agency  disagrees  with  these  comments.  The  industry  itself  acknowledges  in 


its  comments  that  nicotine  deliveries  have  increased  among  the  lowest-tar  cigarettes 


948 


This  acknovvledgment  renders  most  of  the  industry's  specific  methodological  objections 
inelevant  h|ecause  it  confirms  the  Agency's  finding  that  nicotine  deliveries  have  increased 
in  the  ultrailow-delivery  category. 

Mofeover,  the  specific  methodological  comments  of  the  cigarette  industry  are  not 
well  founded,  as  discussed  betow. 

Fin  t,  the  cigarette  industry  is  mistaken  when  it  argues  that  FDA  chose  to  use  1982 
as  its  reference  year  to  distort  the  trends  in  nicotine  deliveries.  FDA  did  not  calculate 

I 

these  deliveries.  Rather,  these  figures  were  calculated  by  the  Federal  Trade  Commissi(Mi 
(FTC),  whi  ch  annually  reports  tar  and  nicotine  data  for  cigarettes.  The  FTC  began  its 


analysis  in 


1982  because  this  was  the  first  year  in  which  computer-readable  data  was 


available  iri  the  FTC  files. 

Second,  the  cigarette  industry  is  mistaken  when  it  suggests  that  the  FTC  did  not 
follow  the  approach  recommended  by  the  Surgeon  General  for  calculating  sales- weighted 
tar  and  nicotine  deliveries.  In  fact,  the  FTC  followed  this  approach. 


^  Joint  Conimem  of  Cigarette  Manufacturers,  Comment  (Jan  2, 1996),  VoL  m,  at  206.  See  AR 
(Vol.  535  Reif.  %). 
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Third,  FDA  disagrees  that  brand  shifting  ac<x)unts  for  the  increase  in  nicotine 
deliveries  observed  in  the  data.  Brand  shifting  is  unlikely  to  significantly  affect  reported 
average  deliveries  because  brand  shifts  can  occur  in  both  directions  (and  so  tend  to  cancel 
each  other  out)  and  because  no  single  variety  of  cigarettes  has  a  sufficient  propoition  of 
the  sales  to  affect  category  averages. 

Moreover,  the  data  are  inconsistent  with  the  indostry^s  brand-shifting  theoiy.  The 
data  show  that  tar  deliveries  have  either  declined  slightly  (high-  and  low-tar  categories)  or 
increased  slightly  (ultra-low-tar  category),  while  nicotine  deliveries  have  increased 
significantly  in  these  categones.  If  brand  shifting  was  in  fact  causing  the  rise  in  nicotine 
deliveries  in  the  three  categories,  tar  deliveries  should  have  risen  similariy,  which  they  did 
not  Most  significantly,  brand  shifting  cannot  explain  the  increase  in  nicotine  delivoies 
that  was  observed  when  all  brands  (from  ail  three  categories)  were  averaged  together. 

Fourth,  FDA  disagrees  that  normal  analytical  variation  explains  the  observed 
increases  in  nicotine  deliveries.  The  statistical  chance  that  analytical  variation  could 
explain  the  results  is  vanishingly  small  To  begin  with,  the  laboratory  equipment  used  to 
measure  nicotine  and  tar  yields  produces  generally  consistent  results.  The  equipment  has 
20  pcxts,  four  of  which  are  dedicated  to  measuring  the  tar  and  nicotine  content  of 
**monitor  cigarettes"  to  guard  against  any  "drifting*'  of  the  equipment 

Moreover,  the  trends  reported  by  FDA  from  the  FTC  data  reflect  the  results  of 
literally  tens  of  thousands  of  individual  measurem^its  of  cigarettes.  The  reported  tar  and 
nicotine  yield  for  any  specific  cigarette  variety  in  a  giv(3n  year  is  the  avraage  of  the  test 
results  of  100  individual  cigarettes.  The  average  tar  and  nicotine  yields  for  all  cigarette 
varieties  in  a  given  yield  category,  such  as  tow-yield  cigarettes,  is  the  average  of  the 
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reported  tar  and  nicotine  yields  for  each  cigarette  variety  in  the  category.  Any  analytical 
variation  in  the  testing  of  individual  cigarettes  will  have  at  naost  a  very  small  effect  on  the 
averages  reported  from  so  large  a  sample  size. 

Hftb«  the  questions  raised  by  the  industry  regarding  the  origin  of  the  sales- 
weighted  data  are  groundless.  The  data  for  1984, 1985,  and  1986  came  from  the  FTC. 
Although  tne  FTC  may  not  have  issued  a  report  on  tar  and  nicotine  deliveries  for  each  of 
those  years,  the  FTC  informed  the  Agency  that  it  did  nonetheless  collect  tar  and  nicotine 
data  for  these  years.  The  1991  arxl  1992  data  do  use  information  from  slightly  fewer 
brands  than  the  brands  listed  in  the  FTCs  published  reports  for  those  years;  however,  the 
explanation'is  that  the  FTC  did  not  have  tar,  nicotine,  and  sales  data  for  every  single  brand 
listed  in  the  Ipublished  reports.  Only  those  brands  for  which  data  were  missing  were 
eliminated  by  the  FTC  in  calculating  the  sales- weighted  averages.  The  sales  data  used  by 
the  FTC  to  (alculate  the  sales-weighted  averages  came  from  the  tobacco  manufacturers. 


'inally. 


Finally,  contrary  to  the  industry's  assertion,  FDA  did  put  the  data  atxl  analysis  it 
relied  upon  in  the  administrative  record-**' 

Thus,  contrary  to  the  comments  of  the  industry,  FDA  finds  that  a  reasonable 
methodology  was  used  to  calculate  nicotine  delivmes. 

3.        Philip  Morris  asserts  that  it  has  few  cigarettes  witii  an  oihanced  nicotine/tar 
ratio  of  O.H ),  compared  to  the  naturally  occurring  ratio  of  0.07.  The  company  argues  that 
this  is  evidence  that  it  does  not  design  its  cigarettes  to  enhance  nicotine  deliv^ies.  Philip 
Mwris  further  asserts  that  two  Philip  Morris  brands  with  nicotine/tar  ratios  of 


further 


•*'  See  Letter  from  Scfaultz  WB  (FDAX  to  Merrill  R  (Covington  &  Boiling)  (Dec  27, 1995).  See  AR 
(VoLTllRctT). 
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approximately  0. 10  analyzed  by  Rep.  Henry  A.  Waxman  and  cited  by  FDA  (Merit  Ultima 

and  regular  Benson  &  Hedges  filtered  cigarettes)  do  not  reflea  intentional  nicotine 
manipulation. 

The  Agency  disagrees  that  cigarettes  with  an  elevated  nicotineAar  ratio  of  0. 10  are 
uncommon.  In  1995,  for  instance,  over  90  varieties  of  cigarettes  had  a  nicotine/tar  ratio 
of  0. 10  or  higher.'*  Particulariy  among  ultra-low-tar  cigarettes,  there  are  many  examples 
of  cigarettes  with  relatively  enhanced  nicotine  deliveries  and  nicotineAar  ratios.  Over  40% 
of  cigarettes  with  tar  deliveries  of  5  mg  or  less  have  an  enhanced  rdcotine/tar  ratio  of  0. 10 
or  greater.      One  example  is  the  Merit  Ultima,  which  is  manufactured  by  Philip  Moms 
and  has  a  nicotine/tar  ratio  of  0. 10.'*^  Other  examples  are  RJR's  Winston  Ultra  Lights 
lOO's  and  king-size  Camel  Ultra  Lights,  which  have  tar  deliveries  of  0.5  mg  and  nicotine 
deliveries  of  0.5  mg,  resulting  in  a  nicotineAar  ratio  of  0. 10.'^^  The  deliveries  of  nicotine 
and  tar  in  the  Winston  Ultra  Lights  lOO's  and  the  king-size  Camel  Ultra  Lights  are  exactly 
the  deliveries  that  RJR  researchers  recommended  to  produce  "a  low  tar  value"  while 
"maintaining  the  nicotine  as  high  as  possible."'**  The  existence  of  low-tar  cigarettes  with 
relatively  elevated  nicotine  deliveries  is  compelling  evidence  that  cigarette  manufacturers 
design  these  cigarettes  to  provide  enhanced  nicotine  deliveries. 


9S0 


Federal  Trade  CommissiCMi.  Report  of  "Tar. "  Nicotine,  and  Carbon  Monoxide  of  the  Smoke  of  1107 


Varieties  of  Domestic  Cigarettes  (1995).  See  AR  (VoL  535  Ref.  96,  voL  IV.B). 


9S1 


Id. 


'''Id. 

"'Id. 
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Senkus  M  (RJ.  Reynolds  Tobacco  Co.),  Some  Effects  of  Smoking  (1976/1977),  at  10.  See  AR  (VoL 
700  Ref.  593). 
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Mo^ver,  even  if  no  ultra-low-tar  cigarettes  had  a  nio^ine/tar  ratio  of  precisely 
0.10,  this  would  prove  very  little.  As  discussed  in  section  ILC3^,  Miilip  Morris*  product 
development  efforts  concluded  that  "the  optimum  nicotine  to  tar . . .  ratio  for  a  [low- 
delivery]  cigarette  is  somewhat  higher  than  that  occurring  in  smoke  fcom  the  natural  state 
of  tobacco.       This  research  did  not  conclude  that  the  "somewhat  higher"  ratio  had  to  be 


a  ratio  of  0|lO  (which  is  more  than  40%  higher  than  the  "natural  ratio"  of  0.07)  or  greater. 
Consistent  with  Philip  Morris'  product  development  recommendations,  most  of  the 
lowest-yield  cigarettes  do  in  feet  have  "sonaewhat  higher"  nicotineAar  ratk)s  of  0.08  or 
greater.  5«l^  Jurisdictional  Analysis,  60  FR  41724. 

The  Agency  rejects  Philip  Morris'  claim  that  the  enhanced  nicotineAar  ratio  of  0.10 
in  Merit  Ultima  can  be  explained  by  "the  physics  of  low-yield  filtration  and  ventilation."'^ 
FDA's  owii  analysis  has  shown  that  the  Merit  Ultima  uses  a  blend  richer  in  nicotine  than 
the  blends  tsed  in  either  the  Merit  Filter  1 00'  s  or  the  Merit  Ultra  Lights.  See 
Jurisdictional  Analysis,  60  FR  41723-41724.  This  deliberately  chosen  nicotine-rich  blend 
contributes  to  the  elevated  nicotine/tar  ratio  in  the  Merit  Ultima — apart  ftom  any  effects  of 
filtration  or  ventilation.  See  section  ILC.4.aii.  Moreover,  to  the  extent  that  filtration  and 
ventilation  contribute  to  the  elevated  nicotine/tar  ratio,  this  effea  is  the  result  of  deliberate 


design 


decisions. 


See  seoion  n.C.4.b. 


The  Agency  is  also  not  persuaded  that  the  enhanced  nicotineAar  ratios  in  the 


r^ular  Boison  &  Hedges  filtered  cigarettes  can  be  dismissed  as  "minuscule  variations"  in 


953 


Jones  B,  Houck  W,  Martin  P  (PhOip  Morris  Inc),  Low  Delivery  Cigarettes  and  Increased  Nicotine/Tar 
Ratios,  A  Replication  (Oct  1975),  in  141  Cong.  Rec  H8I32  (daUy  ed  Aug.  1, 1995)  (emphasis  added). 
S*«AR(VoL711Rcf.6). 


9S6 


Philip  Morris  Inc.,  Conunent  (Jaa  2, 19%),  at  43.  See  AR  (VoL  519  Rcf.  105). 
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tar  and  nicotine  deliveries.  A  statistical  analysis  of  the  cigarettes  prepared  for  and  released 

by  Rep.  Waxman  concluded  that  the  possibility  that  the  cigarette's  enhanced  nicotineAar 

ratio  could  be  explained  by  random  fluctuations  in  tar  and  nicotine  levels  was  virtually 


zero 


957 


iii.        Comments  on  Chemical  Manipulation. 

1 .        Comments  from  the  tobacco  industry  acknowledge  that  cigarette 
manufacturers  add  ammonia  compounds  to  tobacco.  However,  the  comments  argue  that 
the  addition  of  ammonia  does  not  have  pharmacological  significance  because  virtually  all 
nicotine  in  cigarette  smoke  is  absorbed  into  the  bloodstream  regardless  of  the  pH  of  the 
smoke;  because  substantial  amounts  of  ammonia  would  be  required  to  raise  smoke  pH 
from  6.0  to  13  or  8.0;  and  because  ammonia  compounds  do  not  increase  the  efficiency  of 
the  transfer  of  nicotine  from  the  tobacco  to  the  smoke. 

The  Agency  disagrees  with  these  comments.  They  conflict  with  the  evidence  from 
the  cigarette  industry  documents  in  the  record,  as  well  as  with  basic  scientific  principles. 

The  evidence  in  the  record  demonstrates  that  the  cigarette  manufacturers  add 
ammonia  compounds  to  cigarettes  to  produce  several  pharmacological  effects.  As 
described  in  the  industry  documents,  the  pharmacologically  significant  effects  of  adding 
ammonia  compounds  to  tobacco  are  (1)  to  increase  the  transfer  of  nicotine  from  the 
cigarette  to  the  smoke;  (2)  to  increase  the  rate  of  nicotine  absorption  in  the  mouth;  and  (3) 
possibly  to  increase  the  speed  of  nicotine  absorption  in  the  lungs.  See  section  n.C.4.c. 


'"  Statement  of  Waxman  HA,  141  Cong.  Rec.  H8009  (daUy  ed.  JuL  31, 1995).  See  AR  (VoL  27 
Rrf.  376a). 
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Ich  of  these  three  effects  of  adding  ammonia  compounds  is  significant  even  if  the 
industry  J/ere  conect  that  the  lungs  absorb  virtually  all  of  the  nicotine  that  is  inhaled.'* 
The  first  effect — increasing  the  transfer  of  nicotine  from  the  cigarette  to  the  smoke — is 
significant  because  it  increases  the  quantity  of  nicotine  delivered  to  the  lungs.  Most  of  the 
nicotine  in  a  cigarette  never  enters  the  mouth  of  a  smoker.  Rather,  it  is  trapped  in  the 
filter,  lost  to  the  atmosphere;  or  destroyed  or  decomposed  by  the  heat  of  the  cigarette.  '** 
According  to  the  statement  of  Dr.  Farone,  the  former  Philip  Morris  Director  of  Applied 
Research,  however,  the  effect  of  adding  ammonia  compounds  is  **to  deliver  more  of  the 
available  nicotine  in  the  blend  to  the  smoker."^  Documents  from  the  American  Tobacco 


J 


Company  make  a  similar  point,  asserting  that  the  use  of  alkaline  compounds  will 
"increas[el  the  amount  of  nicotine  that  is  transferred  horn  the  tobacco  to  the  mainstream 
smoke."'J'  '         - 

Tne  second  effect  is  likewise  significant  regardless  of  the  efficiency  of  nicotine 
absorption  in  the  lungs.  This  effect  is  to  increase  the  amount  of  nicotine  that  the  sm(^r 


"•  In  fact,  it  is  not  clear  that  the  hmgs  absorb  virtually  all  the  nicotine  diat  is  inhaled  According  to  one 
researcher,  "[djepending  on  inhalation  patinns,  retention  times,  and  related  factors,  snxdcers  may  retaiiT 
anywhere  bom  30%  or  less  up  to  90%  or  nxxe  of  die  total  nicotine  generated  and  delivered  via  the 
inhaled  smoke."  Huber  GL,  Physical  chemical,  and  biological  properties  of  tobacco,  cigarette  smoke,  and 
odicr  tobacco  products.  Seminars  in  Respiratory  Medicine  1989;10:297-332,  at  304.  See  AR  (Vol  333 
Ref.  50451 

'"  Armita|e  AK,  DoUery  CT,  George  CF,  et  al..  Absorption  and  metabolism  of  nicotine  from  dgareoes, 
British  Medical  Journal,  1975:313-316,  at  315  ("[NJo  hmxc  than  25%  of  the  total  nicotine  content  of  die 
cigarette  is  likely  to  appear  in  the  mainstream  smoke.  Most  of  the  nicotine  is  lost  into  the  surrounding  air 
and  sidestfeam  smcke  at  is  retained  in  the  butT).  See  AR  (VoL  131  Ref.  1462). 

***  Farcme!  WA  The  Manipulation  and  Control  of  Nicotine  and  Tar  in  the  Design  and  Manufacture  of 
Ogarette±-  A  Scientific  Perspective  (Mar.  8,  1996),  at  13.  See  AR  (Vol  638  Ref.  2). 


T 


***  Bodenkamer  ML  (American  Tobacco),  Leaf  Services  MoMhly  Report  fw  June  (Jun.  30, 1980).  See  AR 
(Vol.  27  F^ef  385). " 
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absorbs  through  the  mouth— not  the  lungs.  Adding  ammonia  compounds  raises  the  pH  of 

the  tobacco  smoke.  See  section  ILC.A.c.  According  to  RJR  researchers,  by  raising  pH  in 
a  low-tar  cigarette  from  just  6.0  to  6.5,  "'you  increase  the  nicotine  transfer  in  the 


?t962 


mouth. 

The  third  effect  is  a  possible  increase  in  the  speed  of  nicotine  absorption  in  the 
lungs.  The  increase  in  pH  caused  by  the  addition  of  ammonia  compounds  increases  the 
proportion  of  "free"  or  "extractable"  nicotine  in  the  smoke.  See  section  II.C.4.C. 
According  to  documents  from  BATCX),  Brown  &  Williamson's  parent  company 
hypothesized  that  "with  a  higher  'extractable'  nicotine,  nicotine  reaches  the  brain  more 
quickly."*"  The  BATCO  researchers  further  postulate  that  "in  human  smoking  a 
difference  in  the  time  of  nicotine  absorption  of  tenths  of  a  second  may  be  important."'" 

In  light  of  this  evidence  from  former  cigarette  industry  employees  and  the 
industry's  own  documents,  the  industry's  assertion  that  adding  ammonia  compounds  has 
no  pharmacological  significance  is  not  credible. 

The  tobacco  industry  comment  also  asserts  that  significant  quantities  of  ammonia 
compounds  are  needed  to  raise  the  pH  of  ?moke  from  6.0  to  7.5  or  8.0.  However,  no 
scientific  support  is  provided  for  this  assertion.  Moreover,  even  if  the  assertion  were 
correct,  it  would  be  largely  irrelevant  Significantly  smaller  increases  in  smoke  pH  are 
likely  to  have  the  pharmacological  effects  described  above.  As  noted  above,  for  instance, 


^^  Seokus  M  (R.J.  Reynolds  Tobacco  Co.X  Some  Effects  of  Smoking  (1976/1977),  at  7  (en^hasis  added). 
5««AR(VoL700Ref.593). 

***  BATCO,  Further  Work  on  'Extractable'  Nicotine.  SouthampttMi,  England  (J 966),  at  7.  See  AR  (Vol. 
62  Ref.  308). 


964 


Id.  at  9. 
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documents  ftora  RJR  conclude  that  simply  increasing  the  pH  of  smoke  from  6.0  to  6.5  is  ' 
sufficient  to  increase  the  absorption  of  nicotine  in  the  mouth.'*' 


T 


le  Agency  further  disagrees  with  the  tobacco  industry  comment  that  the  pH  of 
cigarette  tobacco  has  no  bearing  on  the  efficiency  of  nicotine  transfer  from  the  tobacco  to 
the  smok  i.  It  is  a  basic  scientific  principle  that  compounds  in  free  or  unbound  forms  are 
vaporized  more  readily  than  compounds  bound  together  in  saits.*^  Studies  of  cocaine,  for 
instance,  show  that  when  cocaine  is  bound  as  a  salt  (as  in  cocaine  hydixx^hloride),  much  of 
the  cocaipe  is  degraded  during  pyrolysis;  in  contrast,  when  the  cocaine  is  converted  to 
*frce'*  fo^,  the  transfer  of  the  cocaine  to  the  smoke  is  much  greater.**^  The  tobacco 
industry  ( onmaent  provides  no  evidence  to  refute  these  basic  scientific  principles  or  to 


rebut  the 


evidence  in  the  record  showing  that  the  conversion  of  nicotine  from  its  bound 


fonn  to  its  free  form  increases  the  transfer  of  nicotine  to  smoke. 


968 


•"  Senkus  M  (R-  J.  Reynolds  Tobacco  Co.),  Some  Effects  of  Smoking  (1976A977),  at  7  (emphasis  added). 
5««  AR  (VbL  700  Ref.  593). 

•"  Morrisai  RT,  Boyd  RN,  Organic  Chemistry,  2d  ed,  1 966,  in  Bamett  G,  Chiang  CN  eds.. 
Pharmacokinetics  and  Pharmacodynamics  of  Psychoactive  Drugs,  A  Research  M(HK)gn4>b,  Biomedical 
PubUcatioos,  2d  edition,  1985.  at  26.  See  AR  (VoL  711  Ref.  19).  ^ 

^^  Cook  CE,  Jeffcoat  AR,  Perez-Reyes  M,  Phannacokinetic  studies  of  cocaine  and  pbencydidine  in  man, 
in  Bamett  G,  Chiang  CN  eds..  Pharmacokinetics  and  Pharmacodynamics  of  Psychoactive  Drugs,  A 
Research  Monograph,  Biomedical  PuUicatioos,  2d  editioo,  1985,  al  64-65.  See  AR  (VoL  711  Ret  16). 

'^  After  the  ck)se  of  the  comment  period,  FDA  received  a  series  of  RJR  documents  fpom  the  1970's 
regarding  (le  effect  of  pH  adjustments  on  nicotine  deliveiy.  These  documents  had  been  made  public  in  a 
lawsuit  involving  RJR.  Aldiough  not  necessary  to  FDA's  analysis,  these  documents  provide  further 
coofinnatiOD  that  cigarette  manufacturers  raise  the  pH  of  cigarette  smdce  to  increase  the  amoimt  of  ''firee 
nicotine"  that  is  deUvered  to  the  smoker,  and  that  this  increase  in  "free  nicotine"  has  a  pharmacological 
effect  One  of  diese  documents  describes  RJk's  finding  that  the  pH  level  of  Marlboro  and  Kool  cigarettes 
had  risen  significandy,  with  c(Hresp(H)ding  increases  in  "free"  nicotine  deliveries,  and  in  sales.  Teague  CE 
(RJRX  Implications  and  Activities  Arising  from  Correlation  of  Smoke  pH  with  Nicotine  Impact,  Other 
Smoke  QumlitUs.  and  Cigarette  Sales,  at  1-3.  See  AR  (VoL  71 1  Ref.  47).  The  document  States: 

m  esseiKC,  a  cigarette  is  a  system  for  deliveiy  of  nicotine  to  die  smoker  in 
attractive,  useful  form.  At  "nOTmal"  smoke  pH,  at  or  below  about  6.0, 
e^entially  all  of  the  smoke  nicotine  is  chemically  combined  with  acidic 
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substances  hence  is  non-volatile  and  relatively  slowly  abs<Mi)ed  by  the  smoker. 
As  the  smoke  pH  increases  above  about  6.0.  an  increasing  proportion  of  the 
total  smoke  nicotine  occurs  in  "free"  form,  which  is  volatile,  rajndly  absorbed 
by  the  smoker,  and  believed  to  be  instantly  perceived  as  nicotine  "kick" 

Id.  ail {emgtasis added).  Hie docummt oxitinues: 

As  a  result  of  its  higher  smdce  pH,  the  current  Marlboro,  despite  a  two-thirds 
reduction  in  smoke  "tar"  and  nicotine  over  the  years,  calculates  to  have 
essentially  the  same  amount  of  "free"  nicotine  in  its  smoke  as  did  the 
WINSTON.  Over  the  same  perkxl,  with  some  reduction  in  smoke  pH  and  about 
two-thirds  reductions  in  smcdce  '*tar"  and  nicotine,  die  calculated  amount  of 
"ftee"  nicotine  in  WINSTON  smoke  has  decreased  by  about  two-thirds.  Thus, 
currently  the  calculated  amoura  of  "free  "  nicotine  in  Marlboro  smoke  is 
almost  three  times  the  amount  in  WINSTON  smoke. 

Id.  (enqjhasis  added;  underscoring  in  original).  This  document  goes  on  to  describe  methods  of  increasing 
smoke  pH: 

Methods  which  may  be  used  to  increase  smoke  pH  and/or  nicotine  "kick" 
include:  ( 1 )  increasing  die  amount  of  (str<xig)  burley  in  the  blend,  (2)  reduction 
.    of  casing  sugar  used  on  the  burley  and/or  blend,  (3)  use  of  alkaline  additives, 
usually  ammcNiia  conqxmnds,  to  the  blend,  (4)  addidcm  of  nicotine  to  die  blend, 
(S)  removal  of  acids  fiom  the  blend,  (6)  special  filter  systems  to  remove  adds 
from  or  add  alkaline  materials  to  the  smoke,  and  (7)  use  of  high  air  diluticm 
filter  systems.  Mediods  1-3,  in  combination,  re{xesent  die  Philip  Morris 
i^iproach,  and  are  under  active  investigation. 

Id.  &t4. 

A  document  entided  "Outline  for  Smoke  pH  Presentatiaa"  presents  further  data  on  the  increase 
in  pH  in  Marlboro  cigarettes  and  Kool  cigarettes.  Hnding  dial,  as  compared  to  RJR's  Winston  brand, 
Marlboro  cigarettes  had  several  characteristics,  inchiding  alkaline  stem  additives  and  ammonia-puffed 
leaf,  "all  ccMnbining  to  raise  smc^  pH,"  die  presentation  states: 

We  must  COTclnde  that  the  difference  between  Marlboro  and  Winstcm  must  be 

deliberate What  we  are  seeing  and  measuring  fits  what  we  know  about 

niiUp  Morris  and  Brown  and  ^^^iamson  product  philos(^^es.  They^pear 
to  design  products  primarily  to  deliver  optimum  nicotiiie  impact  and 
satis£BCticm~aimiiig  also  at  a  relatively  bland  smoke,  letting  flavw  fall  where  it 
will  -  , 

Anotlm  document  in  die  series  is  a  memorandum  to  RJR's  Director  of  Marketing  and  Planning 
recommending  the  development  of  a  new  "youth-appeal"  brand  with  mcwe  tar  and  nicotine.  Colby  PG, 
Cigarette  Concept  to  Assure  RJR  a  Larger  Segment  of  the  Youth  Market  (Dec.  4,  1973).  See  AR  (VoL 
71 1  Ref.  47).  Accoding  to  die  memorandum,  "any  desired  additional  nkx>tine  'kick'  could  be  easily 
obtained  through  pH  regulation." 

When  these  documents  were  made  public,  RJR  officials  responded  diat  the  documents  are  not 
important  and  diat  subsequent  studies  on  Marlboro  showed  diat  pH  levels  between  1973  and  1988 
declined,  while  sales  remained  steady  or  increased  Wemstnn  H,  Documents  tie  nicotine  levels,  cigarette 
sales,  LosAngeUs  Times.  Al  (May  23,  1996).  See  AR  (Vol  711  Ref.  18). 
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Comments  from  the  tobacco  industry  argue  that  ammonia  compounds  are 


added  to  tobacco  to  enhance  the  flavor  characteristics  of  cigarette  smoke  and  bind  the 
tobacco  together,  but  not  for  their  effect  on  nicotine.  The  Agency  disagrees  with  this 


comment  The  record  contains  numerous  mtemal  documents  that  indicate  that  the  effect 
of  adding  ammonia  compounds  is  to  change  the  delivery  or  absorption  of  nicotine.  For 
instance,  the  Brown  &  WiUiamson's  1991  leaf  blending  maiuial  states  that  "iajmmonia, 
when  added  to  a  tobacco  blend,  reacts  with  the  indigenous  nicotine  salts  and  liberates 
free  nicotine r'^  Similarly,  William  Faronc,  the  form«"  director  of  applied  research  at 
Philip  Morris,  states  that  "lt]he  use  of  ammonia  chemistry  was  important  to  the  industry 
in  maintaining  adequate  nicotine  delivery  to  satisfy  smokersJ"^^^  The  industry's  assertion 
that  the  use  of  ammonia  is  simply  for  taste  and  binding  cannot  be  reconciled  with  this 
evidence.  Even  if  ammonia  does  have  a  flavor  componrat,  this  fact  does  not  negate  the 
evidence  in  the  record  regarding  ammonia's  effect  on  nicotine. 

The  tobacco  industry  cites  the  addition  of  ammonia  compounds  to  foods  as 
evidence  of  ammonia's  role  in  flavor.  The  use  of  ammonia  compounds  in  foods,  however, 
is  not  dispositive  evidence  of  the  use  of  ammonia  compounds  in  tobacco,  because  the 
ammonia  ix)mpounds  in  cigar^tes  are  burned  and  inhaled  rather  than  ingested.  >Ioreover, 
one  of  the  recognized  uses  fw  ammonia  OMiipounds  in  foods  is  **pH  contfoU"  21  CFR 


969 


Regulatian  of  Tobacco  Products  (Part  3):  Hearings  Before  Oie  Subconunittee  on  Health  and  the 
Environment  of  the  Committee  on  Energy  and  Commerce,  U.S.  House  of  Representatives,  103d  Cong., 
2d  Sess.,  21  (Jua  21, 1994)  (statement  of  David  Kessler)  (emphasis  added).  See  AR  (VoL  709  Ref.  3). 


9T0 


Fan»c  WA,  The  Manipulation  and  Control  of  Nicotine  and  Tar  in  the  Design  and  Manufacture  of 
Cigarettes:  A  Scientific  Perspective  (Mar.  8,  1996),  at  13  (emphasis  added).  See  AR  (VoL  638  Ref.  2). 
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184.1 133-184.1 143,  which  is  the  same  use  of  ammonia  compounds  described  in  the 

internal  tobacco  company  documents. 

3.  Comments  from  the  tobacco  industry  argue  that  FDA  has  taken  a 
contradictory  position  in  the  Jurisdictional  Analysis  by  fmding  both  that  cigarette 
manufacturers  add  ammonia  compounds  to  increase  the  pH  of  tobacco  and  that  cigarette 
manufacturers  add  acids  to  reduce  the  harshness  of  smoke. 

FDA's  positions  are  not  inconsistent.  The  Jurisdictional  Analysis  found,  based  on 
the  evidence  then  available,  thiat  when  manufacturers  use  tobaccos  that  produce  naturally 
high  pH  levels  in  smoke  or  that  have  naturally  high  nicotine  contents,  the  manufacturers 
scxnetimes  face  the  problem  that  the  cigarette  smoke  contains  too  much  nicotine  and  is  too 
harsh.  In  these  situations,  the  record  indicates  that  manufacturers  have  developed  ways  to 
reduce  harshness,  including  lowering  pR  See  Jurisdictional  Analysis,  60  FR  4171 1- 
41713.  In  other  situations,  manufacturers  face  the  opposite  problem  of  cigarette  smoke 
that  may  not  deliver  enough  nicotine.  In  these  latter  situations,  the  recoitl  indicates  that 
manufacturers  will  enhance  nicotine  deliveries,  including  adding  ammonia  compounds  to 
raise  the  pH  of  the  tobacco  and  the  smoke,  which  increases  the  delivery  of  free  nicotine  to 
the  smoker.  5^e  section  n.C.4.c. 

4.  Brown  &  Williamson  makes  twd  comments  regarding  chemical 
manipulation.  First,  Brown  &  Williamson  asserts  that  its  internal  documents  show  its 
knowledge  that  pH  level  does  not  affect  nicotine  delivery.  Second,  Brown  &  Williamson 
asserts  that  its  internal  documents  show  that  the  addition  of  ammonia  compounds  is  simply 
a  booster  of  smoke  "impact" 
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Agency  disagrees  with  Brown  &  Williamson' s  characterization  of  its 
Contrary  to  Brown  &  Williamson's  comment,  the  administrative  record 


shows  that  Researchers  woiidng  for  Brown  &  Williamson  and  Brown  &  Williamson's 
parent,  BAlXX),.have  consistently  understood  that  pH  levels  affect  nicotine  delivery.  As 
eariy  as  1968,  BATCO  researchers  wrote  that  "[njicotine  retention  appears  to  be 
dependent  principally  on  smoke  pH  and  nicotine  content''^^^  See  sections  ILC3.c.i., 
ILC.3.c.iv.,|n.C.4.c. 

In  fiaict,  one  of  the  documents  cited  by  Brown  &  Williamson  contradicts  its 


assertion.  Ih  a  passage  not  quoted  by  Brown  &  Williamson,  the  document  refers  to  the 
"pf/  dependent  effect  of  nicotine,"^  further  underscoring  the  company's  understanding  of 
the  relation^p  between  pH  and  nicotine.'^^ 

The  jAgency  does  agree  with  Brown  &  Williamson  that  the  1991  blenders 
handbook  links  the  addition  of  ammonia  compounds  to  the  '"impact"  of  smoke.  However, 
the  document  makes  it  clear  that  "impact"  is  simply  a  surrogate  term  for  nicotine  delivery, 
stating  that  the  ammonia  compounds  increase  '"the  ratio  of  extractable  nicotine  to  bound 
nicotine  in  the  smoke";  that  "extractable  nicotine  contributes  to  the  impact  in  cigarette 
smoke";  and  that  *1his  is  how  ammonia  can  act  as  an  in^Kict  booster." '^^ 


'^  BATCO,  the  Retention  of  Nicotine  and  Phenols  in  the  Mouth  (1968),  at  BW-W2-I1691  (enqibasis 
added).  See  AR  (VoL  445  Ref.  7593). 

"*  Ayres  a  (0  ATCX)),  Notes  ftom  the  GR&DC  Nicotine  Coofoeace.  in  Proceedings  of  the  Smoking 
Bebaviour-Mtiketiag  CcHiference,  Session  m  (JuL  9-12, 1984X  at  BW-W2-02642  (emi^uisis  added).  See 
AR(VoL14Ref.  172).  ^ 

"^  Regulation  of  Tobacco  Products  (Part  3):  Hearings  Before  the  Subcommittee  on  Health  and  tite 
Environment  of  the  Committee  on  Energy  and  Commerce,  U.S.  House  of  Representatives,  103d  Cong., 
2d  Scss.  21  (Jim.  21, 1994)  (statement  of  David  Kessler).  See  AR  (VoL  709  Ref.  3). 
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iv.        Comments  on  Flavorings  and  Casings. 

1 .         The  cigarette  manufiEictiirers  dispute  that  flavorings  and  casings  are 
sometimes  used  to  mask  the  unpleasant  sensoiy  characteristics  of  nicotine  in  cigarettes. 
The  tobacco  industry  claims  that  flavorings  and  casings  are  used  solely  to  affect  the  flavor 
and  aroma  of  the  cigarette. 

The  Agency  agrees  that  flavorings  and  casings  influence  flavor.  Nevertheless,  the 
recoixl  shows  that  these  ingredients  have  another  use — that  of  masking  the  flavor  of  harsh 
high-nicotine  tobaccos.  In  the  Jurisdictional  Analysis,  the  Agency  cited  several  pieces  of 
evidence  showing  that  flavorings  and  casings  are  used  to  mask  nicotine.  See  60  FR 
4171 1-41714.   For  instance,  a  "flavorist"  for  RJR  wrote  that  "in  air-cured  tobaccos 
(cigar,  burley,  Maryland),  the  pH  of  smoke  is  generally  alkaline  aiKl  the  flavor  effect  of 
nicotine  is  a  'harshness'  which  can  be  choking  and  unpleasant."  *''*  In  these  tobaccos, 
according  to  the  flavorist,  "the  effect  of  nicotine  is  greatiy  modified,  and  the  harshness  is 

dramatically  reduced by  addition  of  sugars ...  to  'mellow'  the  smoke."'^'  None  of 

this  evidence  is  rebutted  by  the  cigarette  manufaaurers. 

In  addition,  the  statement  of  Mlliam  Farone,  the  former  director  of  applied 

research  at  Philip  Morns,  confirms  that  flavorings  are  used  to  mask  the  harshness  of 

nicotine.  According  to  Farone' s  statement 

The  tobacco  industry  found  that  in  the  manipulation  of  the  nicotine/tar  ratio,  the 
methods  used  to  increase  the  nicotine  to  tar  ratio  sometimes  resulted  in  a 
cigarette  that  was  too  harsh.  With  a  standard  nicotine/tar  ratio  in  a  traditional 
cigarette  no  flavor  smoothing  compounds  are  generally  needed  to  produce  a 


974 


LdSingwell  JC,  Nitrogen  con^oents  of  leaf  and  their  relationship  to  smoking  quality  and  aroma. 
Recent  Advances  in  Tobacco  Science,  vol.  2,  at  9.  See  AR  (VoL  28  Rcf.  450). 
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*       palatable  cigarette.  The  higher  tar  levels  in  traditional  cigarettes  mask  the 

harshness  of  nicotine  and  the  associated  compounds  produced  in  higher  nicotine  to 
tar  ratios.  A  low  tar  cigarette  with  a  higher  nicotineAar  ratio  than  a  traditional 
cigarette  could  be  very  harsh  due  to  the  lack  of  sufficient  specific  tar  components 
to  mask  the  nicotine  and  related  basic  compounds.  To  overcome  the  harshness 
due  to  the  increased  burley  in  the  blend,  the  industry  used  flavor  "smoothers.  "''** 

Thus,  the  evidence  in  the  record  supports  the  finding  in  the  Jurisdictional  Analysis 
that  the  cigarette  industry  sometimes  uses  flavorings  to  mask  the  harshness  of  nicotine  in 
cigarettes  with  r^cotine-rich  tobacco  blends. 

2. 


The  cigarette  manufaaurers  cite  the  use  of  menthol  in  cigarettes  as 
evidence  that  they  do  not  use  flavorings  to  mask  the  effects  of  nicotine.  According  to  the ' 


« that  they  c 
f,  menthol  ij 


industry,  menthdl  is  not  used  to  mask  the  effects  of  high-nicotine  tobaccos  because 
menthol  cigarettes  generally  have  nicotine  yields  that  are  lower  than  or  equal  to  regular 
cigarettes. 

The  Agflncy  rejects  this  argument.  The  evidence  before  the  Agency  indicates  that 
flavorings  like  docoa,  sugars,  and  licorice,  which  |MxxIuce  acids  in  smoke,  arc  used  to 
mask  the  bitterness  or  harshness  of  nicotine.  See  Jurisdictional  Analysis  60  FR  41 711- 

41714.  The  evidence  does  not  indicate  that  menthol  is  used  to  mask  harshness  of  tobacco. 

i 

Consequently,  the  data  presented  by  the  industry  on  menthol  is  irrelevant  to  whether  other 


flavorants  are  u$ed  to  mask  nicotine. 
V.        Cq] 


mments  on  the  Consistency  of  Nicotine  Deliveries. 


1 .        The  cigarette  manufaaurers  argue  that  the  ability  to  produce  cigarettes 
with  uniform  arid  consistent  levels  of  nicotine  is  not  evidence  oi  any  "intended  use."  They 


Farcxie  WA,  THe  Manipulation  and  Control  of  Nicotine  and  Tar  in  the  Design  and  Manufacture  of 
Cigarettes:  A  Scientific  Perspective  (Mar.  8, 19%),  at  14-15  (emphasis  added).  See  AR  (VoL  638 
Ref.  2). 
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assert  that  blending  to  achieve  consistency  is  a  common  practice  among  manufacturers 
that  make  consumer  goods  from  agricultural  products. 

However,  the  lemaricable  degree  of  consist«icy  in  nicotine  delivoies  achieved  by 
the  manufacturers  is  especiaUy  relevant  to  the  issue  of  the  manipulation  and  control  of 
nicotine.  As  discussed  in  section  ILC.4.e.iii.,  above,  the  manufaaurers'  precise  control 
over  nicotine  deliveries  refutes  the  manufacturers'  assertion  that  ''the  companies  do  not 
independently  'control'  for  or  'manipulate'  the  nicotine  content  in  any  of  tfieir  blends."*'^ 
Moreover,  the  manufacturers'  precise  control  over  nicotine  deliveries  is  consistent  with — 
and  com)borates — the  Agency's  finding  that  manufacturers  intend  that  cigarettes  will  be 
used  for  pharmacological  purposes.  As  discussed  in  the  Jurisdictional  Analysis,  an  FDA 
laboratory  study  showed  that  nicotine  delivery  varies  so  little  from  lot  to  lot  of  cigarettes 
that  it  equals  or  exceeds  the  degree  of  control  exercised  by  pharmaceutical  companies 
over  the  active  ingredients  in  prescription  drugs.'^*  The  manufacturers'  pecise  control 
over  nicotine  deliveries  enable  the  industry  to  ensure  that  consumers  can  use  cigarettes  to 
satisfy  addiction  or  to  obtain  other  pharmacological  effects. 

vi.        Comments  on  Breeding. 

The  comments  of  the  cigarette  industiy  claim  that  the  cigarette  manufacturers  do 
not  manipulate  nicotine  through  plant  breeding  or  agronomic  practices.  While  the 
comn^nts  make  several  valid  points  on  tangential  issues,  they  do  not  affect  the  basic 
conclusions  made  in  the  Jurisdicticffial  Analysis. 


'"  Joint  Comment  of  Cigarette  Manufacturers,  Comment  (Jan.  2, 1996),  Vol.  V,  at  66.  See  AR  (VoL  535 
Ref  %). 

^^'  FDA,  Center  fcx^  Drug  Evaluation  and  Research,  Divisicm  of  Drug  Analysis,  Memoraiidum  (»i  Analysis 
of  Packages  of  Cigarettes  (Apr.  4, 1 994).  See  AR  (VoL  29  Ref.  487). 
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Regarding  FDA's  contention  that  American-grown  tobaccos  have  had 


increasingly  high  levels  of  nicotine  since  the  nrid  1950's,  the  comments  fault  FDA  for 
singling  out  the  years  1955  and  19S0  for  comparison. 

The  A{  ency  reported  in  die  Jurisdictional  Analysis  the  change  in  nicotine  content 
between  1955  and  1980  because  those  were  the  years  analyzed  in  the  paper  by  DeJong 
cited  by  the  Agency.'^  The  Agency  agrees  that  the  more  recent  data  from  the  North 
Carolina  Official  Variety  Trials,  as  submitted  by  the  comments,  show  that  nicotine  ccmtent 
of  leaves  from  that  area  has  leveled  off  since  1980,  and  that  the  last  17  years  appear  to 


show  a 


decrease 


9«0 


in  nicotine  levels.       The  Agency  does  not  agree,  however,  that  it  should 


have  compared  nicotine  levels  in  the  1950's  to  nicotine  levels  in  1989,  as  suggested  by  die 
cigarette  manufacturers.  Unusually  low  nicotine  levels  were  recorded  in  1989  when 
compared  with  the  five  years  preceding  and  succeeding  it 

Other  jurticles  and  information  support  die  Agency's  contention  that  the  nicotine 
content  of  domestic  tobacco  increased  from  the  1950's  to  1980.  For  example,  one  study 
cited  by  a  comment  concluded  that  nicotine  levels  "changed  dramatically"  fircxn  the  mid- 
1950's  to  the  early  1980's  and  ascribed  the  increase  to  changes  in  production  practices.**' 


'^  DeJong  DW,  The  role  of  American  tobacco  leaf  cbemistiy  in  low-yield  dgaieoes:  an  agricultural 
viewpoint  Tabak  Journal  Internaxional,  May  1985;376-383.  See  AR  (VoL  27  Rcf.  401). 

'"  Joint  Comment  of  CigaKtie  Manufacturers,  ComuMnt  (Jaa  2, 1996X  VoL  IV,  at  18.  See  AR  (VoL  535 
Ret%). 


9tl 


r.We 


Bowman  DT,  Weinsman  EA,  Corinn  TC,  et  al..  Contribution  of  genetic  and  production  technology  to 
lOTg-tenn  yield  and  quality  gains  in  flue-cmed  tobacco,  Tobacco  Science  1984;28:30-35,  at  34-35.  See 
AR  (VoL  535  Ret  96,  voL  IV.A). 
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In  addition.  Earl  Wemsman  of  North  Carolina  State  University  told  the  Agency  that 

nicotine  levels  have  increased  over  the  past  30  years."^ 

The  Agency,  however,  does  not  agree  with  the  industry's  claim,  that  "FDA' s 

reliance  on  the  DeJong  data,  together  with  the  Agency's  total  failure  to  acknowledge 

contrary  data  from  equally  or  more  authoritative  sources,  reflects  a  general  strategy  of 

selective  and  biased  citation  from  the  scientific  literature."'"  In  fact,  both  sets  of  data 

reflect  rising  nicotine  levels  in  tobacco  from  the  mid  1950's  through  1980. 

2.  The  cigarette  industry  comments  assert  that  the  manufaaurers  have 
rejected  high-nicotine  tobacco  crops  produced  during  drought  years.  According  to  the 
industry,  this  rejeaion  of  high-nicotine  crops  shows  that  the  manufacturers  do  not  seek  to 
manipulate  nicotine  through  breeding  high-nicotine  tobaccos. 

The  Agency  does  not  agree  that  any  reliable  inference  can  be  drawn  from  the 
rejection  of  tobacco  crops  in  drought  years.  ITiis  evidence  establishes  only  that  nicotine 
content  can  on  occasion  rise  too  high  for  the  manufacturers'  use.  The  Agency  has  never 
maintained  that  nicotine  levels  could  not  reach  excessive  levels.  To  the  contrary,  as 
discussed  in  the  Jurisdictional  Analysis,  the  Agency  recognizes  that  too  much  nicotine  in  a 
cigarette  can  make  the  cigarette  too  harsh,  requiring  the  use  of  flavors  and  casings  to  mask 
the  harshness.  5ee  60  FR  41712-41713. 

3 .  The  cigarette  industry  comments  raise  a  number  of  issues  regarding  FDA' s 
discussion  of  the  Minimum  Standards  Programs  (MSP's).  The  comment  claims  that 


9S2 


Memorandum  of  Mar.  22, 1994,  teleconference,  fitom  Murray  M,  to  Wemsman  E  (Mar.  23, 1994). 


See  AR  (Vol  256  Ref.  3459). 
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Joint  Comment  of  Cigarette  Manufacturers,  Commit  (Jan.  2, 19%),  Vol.  IV,  at  9.  See  AR  (VoL  535 
Ret  %). 
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"FDA  has  mischaracterized  the  nature,  purpose  and  effect  of  the ...  MS  P's  by  claiming 
that  the  MSPIs  were  designed  to  ensure  that  nicotine  levels  did  not  fall  below  a  specified 
level,"  and  that  by  "minimizing  the  role  of  the  USD  A,  tobacco  breeders,  and  State 
Extension-Research  Services,  FDA  mischaxacterizes  the  tobacco  industry's  participation  in 


these  p 


rogranjsas  '< 


•»9S4 


controlling.'       The  comment  argued  that  the  cigarette  manufacturers 


do  not  control  the  MSP's,  that  the  MSFs  are  not  designed  to  maintain  nicotine  above  a 
specified  levql,  and  that  the  MSP's  prevent  the  introduction  of  high-nicotine  varieties  into 
cultivation. 

The  A  gency  does  not  find  compelling  any  of  the  arguments  raised  by  the  comment 
that  were  intended  to  dispute  the  two  most  significant  findings  of  the  Agency  regarding 
MSP's:  that  they  are  used  to  ensure  that  nicotine  levels  do  not  fall  below  a  specified  level, 
and  that  the  cigarette  manufacturers  are  active  participants  in  the  program. 

The  cj)mment  points  out  that  tlwre  are  a  variety  of  purposes  of  the  MSP' s,  and 
argues.that  therefore  it  is  incorrect  fw  FDA  to  claim  that  their  purpose  is  "to  ensure  that 
nicotine  levels  in  marketed  tobacco  do  not  fall  below  specified  levels."^'^  FDA  agrees  that 
the  MSP's  ha  ve  purposes  in  addition  to  controlling  nicotine  levels.  However,  the  fact 
remains  that  oie  MSP's  he^  ensure  that  nicotiiK  levels  in  marketed  tobacco  do  not  fall 
below  the  level  in  acceptable  tobacco  varieties.  DeJong  made  this  point  dear  when  he 


wrote  that' 
low-nicotine 


'the  first  minimum  standards  programme  was  initiated  in  1964 Discount  or 

( idtivars  had  previously  been  declared  outside  the  price  support  system."*** 


984 


983 


986 


Id.  at  18-19  <  empfaasis  added). 


W.  at  21-22. 


DeJoog  DW.  The  role  of  American  tobaccx)  leaf  chemistry  in  low- yield  cigarettes:  an  agricultural 
viewpoint,  Tab<tk  Journal  IruernationaU  May  1985:382  (en^hasis  added).  See  AR  (VoL  27  Ref.  401). 
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FDA's  point,  which  is  not  disputed  by  the  comment,  is  that  the  discount  and  MSP 
programs  discourage  the  planting  of  varieties  that  accumulate  unusually  low  levels  of 
nicotine. 

FDA  beUeves  that  it  appropriately  characterized  the  industry's  role  in  the  MSFs. 
The  agency  noted  that  the  MSP's  are  administered  by  the  USDA.  See  Jurisdictional 
Analysis,  60  FR  41697.  In  stating  that  the  manufacturers  exert  control  over  the  MSP's, 
the  Agency  did  not  imply  that  they  exert  sole  control  over  all  aspects  of  the  programs. 
The  manufaaurers  do,  however,  each  have  a  vote  on  the  MSP  committees  that  set  up  the 
rules  and  administer  the  programs.  They  also  represent  by  far  the  largest  economic  bloc 
on  those  committees. 

4.        The  cigarette  industry  asserts  that  the  cigarette  manufacturers  do  not 
control  the  agronomic  practices  used  by  tobacco  farmers  for  the  purpose  of  increasing  the 
nicotine  content  of  tobacco.  The  comment  maintains  that  all  of  the  agronomic  practices 
cited  by  the  Agency  as  raising  nicotine  levels  provide  significant  advantages  to  the  fanner 
completely  independent  of  any  nicotine-enhancing  properties.  TTie  comment  also  notes 
that  some  agronomic  practices,  such  as  inigation,  decrease  nicotine  content,  and  that 
recommendations  regarding  other  practices,  such  as  decreasing  the  use  of  nitrogen  from 
the  very  high  levels  that  were  used  for  a  few  years,  also  result  in  decreased  nicotine  levels. 

The  Agency  generally  agrees  with  the  comment  on  these  points.  The  Agency 
never  stated,  and  did  not  mean  to  imply,  that  cigarette  manufacturers  exert  direct  control 
over  tobacco  farmers  or  breeders.  The  Agency  also  agrees  that  farmers  do  not  use 
nicotine-elevating  agricultural  practices  exclusively  for  the  purpose  of  elevating  nicotine 
levels.  The  Agency  is  aware  that  farmers  choose  the  agricultural  practices  they  use  for  a 
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variety  of  puiiJoses.  Nevertheless,  DeJong  noted  that  "[h]eavy  application  of  nitrogen 
fertilization,  early  toppii^  and  tight  chemical  sucker  control  all  acted  in  conont  to  push 
alkaloid  levclS|Upward."*^ 


In  any  case,  the  Agency's  fundamental  point  regarding  tobacco  breeding  and 


farming  is  that  td)acco  leaves  sold  in  the  U.S.  contain  adequate  levels  of  fiicotine  to  enable 
the  manufacturers  to  maintain  nicotine  delivery  in  their  products  at  the  levels  diey  choose. 
When,  in  the  early  and  mid- 1 950' s,  farmos  grew  a  preponderance  of  low-nicotine 
tobaccos,  progpms  were  set  up  to  ensure  that  farmers  would  no  longer  grow  such 


tobaccos.  Sin<ie  that  time,  manu&cturers  have  had  no  difficulty  purchasing  t(4»ccos  that 
provide  the  levels  of  nicotine  that  they  need  for  their  products.  And  in  at  least  one  well- 
documented  case.  Brown  &  Williamson  doubled  the  nicotine  c(»trat  of  one  variety  of 
flue-covered  tobacco  as  a  "blending  tool"  for  use  in  low-tar  cigarettes.  This  "Y-l" 


tobacco  was  designed  to  enable  the  company  to  maintain  nicotine  levels  while  lowering 
the  tar  content  of  cigarettes.  5«e  section  ILCJ.ciii.,  above. 


vn. 


1. 


iiK^rease  in  the 


C\>mmf!n^  on  Leaf  Purchasing. 


The  cigarette  manufacturers  assert  that  over  time  there  has  been  no 
nicotine  content  of  the  tobacco  they  purchase.  The  manufacturers  argue 
this  is  evidence  that  they  do  not  use  nicotine  content  as  a  principal  factOT  in  leaf  selection. 
The  Agency  disagrees  with  the  manufacturers'  factual  assertion  regarding  trends  in 


ice 


nicotine  omteiiL  The  evidnce  in  the  record  indicates  that  the  nicotine  content  has 
increased  in  thje  tobacco  purchased  by  cigarette  manufacturers.  As  pointed  out  in  the 


987 


Id. 
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Jurisdictional  Analysis,  the  nicotine  content  in  American  tobaccos  of  all  types  has 


increased  since  the  1950' s.  60  FR  41696-41697.  Moreover,  a  1978  article  submitted  by 
the  Tobacco  Institute  and  entitled  "Genetic  Manipulation  for  Tailoring  the  Tobacco  Plant 
To  Meet  the  Requirements  of  the  Grower,  Manufacturer,  and  Consumer"  states  that  "[i]n 
the  United  States  thf demand  for  lower  stalk  flue-cured  tobacco  has  decreased.'"^^  This 
confirms  the  existence  of  a  trend  first  described  by  USDA  officials  in  congressional 
testimony  in  the  late  1950' s.  5ee  section  ILC.4.a.i.,  above.  At  that  time  USDA  indicated 
that  the  tobacco  industry  had  "moved  up  the  stalls'  inl)lending  tobaccos  by  using  the 
higher  nicotine  leaves  in  the  upper  part  of  the  tobacco  plant.'*' 

2.  The  cigarette  manufacturers  also  assert  that  they  have  rejeaed  high- 
nicotine  tobaccos.  Again,  they  claim  that  this  is  evidence  that  they  do  not  use  nicotine 
content  as  a  principal  factor  in  leaf  selection. 

The  Agency  disagrees  with  the  manufacturers*  argument  As  noted  above  in 
section  ILC.6.c.vi.,  the  Agency  recognizes  that  too  much  nicotine  in  a  cigarette  can  make 
the  cigarette  too  harsh. 

3.  In  its  comments.  Brown  &  Williamson  disputes  that  it  regularly  adjusts  the 
stalk  position  of  its  leaf  purchases  during  tl^  buying  season  based  upon  the  results  of 
nicotine  analyses.  The  company^s  response,  however,  conflicts  with  the  information 


'**  Chaplin  JF,  Genetic  manipulation  for  tailoring  the  tobacco  plant  to  meet  the  requirements  of  die 
grower,  manufacturer,  and  OMisumer,  Bulletin  D'lnfbrmation  Coresta  1978;17-32,  at  21  (enq>basis 
added).  See  AR  (VoL  535  Ref.  96). 

Hearings  on  False  and  Misleading  Advertising  (filter-tip  cigarettes).  Subcommittee  on  Government 
Operations.  U.S.  House  of  Representatives,  85di  Qmg.  1st  Sess.  189  (Jul.  1957).  See  AR  (VoL  172  Ref 
2035). 
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provided  to  FDA  by  company  employees  during  FDA's  May  1994  visit  to  Brown  & 
Williamson.  See  Jurisdictional  Analysis,  60  FR  41705.  Moreover.  Brown  &  Williamson 
provides  no  affidavits  or  o^r  documentary  evidence  to  support  its  comment 


VOL 


1. 


rnmmpntR  on  Reconstituted  Tobacco. 

The  cigarette  manufacturers  assert  that  they  do  not  use  reconstituted 


tobacco  to  manipulate  or  contix)!  nicotine  levels.  As  evidence  of  this  point,  they  argue  that 
nicotine  levels  in  reconstituted  tobacco  are  lower  than  those  in  most  tobacco  blends. 
The  Agency  disagrees  with  the  argument  Evidence  in  the  record  shows  that 
reconstituted  tobacco  is  used  by  cigarette  manufacturers  as  a  site  for  the  addition  of 
ammonia  compounds.  According  to  an  article  in  the  Wall  Street  Journal,  an  internal 
Brown  &  Williamson  handbook  describes  the  "nicotine  pick-up  potentiaT'  of  ammonia  in 


Ilia 
1)1 


reconstituted  iobacco.'^  Tlie  article  also  states  that  anunonia  added  to  reconstituted 
tobacco  can  sdavenge  nicotine  from  the  tobacco  in  the  rest  of  the  cigarette,  significantly 
increasing  the  level  of  "free  nicotine"  in  the  cigarette. 

2.        The  cigarette  manufacturers  assert  that  they  do  not  closely  monitor  and 
control  the  level  of  nicotine  in  reconstituted  tobacco. 

The  Agency  disagrees  with  this  assert'  n.  The  record  shows  that  finished 
cigarettes  contain  precisely  controlled  and  consistent  nicotine  levels.  See  Jurisdictional 
Analysis,  60  FR  41732.  Because  reconstituted  tobacco  is  a  significant  ingredient  in 
finished  cigarettes,  the  precise  control  over  nicotine  in  the  finished  cigarettes  could  not  be 


990 


Freedman  AM,  Tobacco  firm  shows  how  ammonia  spurs  delivery  of  nicodne,  WaU  Street  Journal 
(OcL  18,  1995).  Al.  See  AR  (VoL  639  Ref.  2). 


436 


Fedwal  Register  /  Vol.  61.  No.  168  /  Wedaesday,  August  28,  1996  /  Rules  and  Regulations    45093 


ILC.6. 


achieved  unless  the  manufacturer  also  precisely  controlled  the  nicotine  level  in 
reconstituted  tobacco.  Without  such  precise  control*  the  wide  variations  in  the  nicotine 
levels  of  the  tobacco  stems  and  other  raw  ingredients  of  reconstituted  tobacco  would 
produce  significant  variations  in  the  nicotine  content  of  reconstituted  tobacco  and  the 
finished  cigarettes. 

ix.        Other  Comments. 


1. 


The  Agency  found  in  the  Jurisdictional  Analysis,  based  on  the  evidence 


then  available,  that  cigarette  manufacturers  sometimes  increase  the  degree  to  which  the 
''tipping  paper,"  which  is  wrapped  around  the  filter,  is  extended  over  the  tobacco  rod.  See 
60  FR  41721.  One  study  cited  by  the  Agency  reported  that  this  increased  "overwrap" 
reduced  the  nicotine  deliveries  reported  by  the  FTC  testing  method  (because  the  test 
protocol  requires  stopping  the  test  when  the  cigarette  is  smoked  to  within  3  millimeters  of 
the  tipping  paper),  while  allowing  smokers  to  increase  their  nicotine  intake  above  the 
reported  levels  (by  smoking  the  tobacco  under  the  overwrap).^* 

The  manufacturers  raise  a  number  of  questions  about  the  data  on  vAach  FDA 
relied  and  seek  to  depict  FDA's  discussion  of  the  overwrap  width  as  speculative.  In  most 
cases,  however,  the  information  that  would  answer  the  questions  raised  by  the 
manufiaurers  is  within  their  control,  but  is  nevertheless  not  provided. 


^'  Gnmberg  NE,  Morse  DE,  Mayoock  VA,  et  al..  Changes  in  overwrap  and  butt  length  of  American  filter 
cigarettes,  NY  State  Journal  of  Medicine  Jul  1985;3 10-3 12.  See  AR  (VoL  29  Ref.  478). 
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For  ebcample,  the  manufacturers  aigue  that  smokers  do  not  smoke  the  overwrap 
because  It  is  unpalatable,  but  they  do  not  provide  evidence  to  sui^xnt  this  assertion 
despite  the  faa  that  the  extensive  consumer  testing  conducted  by  the  manufacture^ 


undoubtedly  .provides  the  infomoaticm  necessary  to  resolve  whether  the  overwrap  is 
whether  it ; 


smoked  and 


is  palatable.  The  manufacturers  also  argue  that  the  increase  in 


i 


overwrap  width  found  in  many  cigarettes  would  not  increase  the  aiiK>unt  of  nicotine 
available  to  smokers  if  the  bum  rate  of  the  cigarette  were  simultaneously  increased,  llie 
bum  rate  of  cigarettes  is  information  known  to  the  cigarette  manufacturers  but  not  to 


"' 


FDA.  Yet  the  manufacturers  fail  to  provide  information  on  bum  rate  that  would  permit 
resolution  of  the  issue  they  raise. 

MoTQov^,  although  the  manufacturers  deny  that  the  overwrap  has  been  widened 
to  inoease  availability  of  nicotine,  they  offer  no  altonative  explanation  for  the  increase 
found  in  the  ^tudy  relied  on  by  FDA.  In  light  of  the  ease  with  ^iiich  the  manufactums 


provi 


could  have  provided  the  informatk)h  necessary  to  show  that  the  ovnwrap  is  not  used  to 
provide  elasticity,  and  their  failure  to  provide  it,  FDA  concludes  that  the  evidence 
supports  the  finding  made  in  the  Jurisdictional  Analysis.  Neveitteless,  only  additional 


information  can  help  detomine  wheth^  an  increase  in  the  tipping  paper  reduces  die 
accuracy  of  me  FTC  measurement 

2.        The  cigarette  manufacturers  assert  that  the  fact  that  they  may  hold  patents 
permitting  them  to  carefully  manipulate  and  control  nicotine  does  not  prove  that  they 
actually  do  so.  They  also  argue  that  patents  are  submitted  by  mdividual  employees  and 
that,  as  suchj  they  are  not  evidence  of  the  company's  intentions. 


^ 
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FDA  cited  the  multitude  of  patents  held  by  tobacco  manufacturers  on  methods  of 
manipulating  nicotine  delivery  as  additional  evidence  that  the  manufaaurers  have  engaged 
in  extensive  research  to  develop  methods  to  optimize  nicotine  delivery.  The  faa  that  the 
manufacturers  have  invested  considerable  resources  in  developing  means  of  manipulating 
and  controlling  nicotine  deliveries,  including  developing  and  acquiring  patents, 
demonstrates  that  the  manufaaurers  seek  to  be  able  to  manipulate  and  control  nicotine 
deliveries  and  have  in  fact  "designed"  and  "planned"  methods  of  doing  so.  This  evidence 
is  relevant  to  establishing  the  manufacturers'  intentions.  In  light  of  the  large  number  of 
patents  held  by  the  industry  with  the  commcHi  goal  of  manipulating  nicotine  delivery,  the 
argument  that  all  of  these  patents  were  obtained  by  individual  employees  working  without 
the  direction  of  the  manufacturers  is  not  credible. 

3.  IntheJurisdictional  Analysis,  the  Agency  found  that  the  feilure  of  the 

cigarette  manufacturers  to  remove  nicotine  from  cigarettes  was  evidence  that  the 
manufaaurers  intend  their  products  to  provide  the  pharmacological  effects  of  nicotine. 
See  60  FR  41779-41787.  In  their  comments,  however,  the  cigarette  manufacturers  assert 
that  they  do  not  have  the  capacity  to  manufacture  an  acceptable  denicotinized  cigarette 
and,  even  if  they  did,  this  would  not  establish  that  the  manufacturers  intend  to  affea  the 
struaure  or  function  of  the  body. 

In  the  Agency's  view,  the  failure  of  denicotinized  cigarettes  in  the  marketplace  is 
further  evidence  of  the  essential  role  of  nicotine  in  cigarettes.  The  faa  that  efforts  to 
introduce  denicotinized  cigarettes  have  failed  demonstrates  that  consumers  smoke 
cigarettes  primarily  to  obtain  the  pharmacological  effects  of  nicotine.  Moreover,  evidence 
that  a  manufaaurer  has,  but  does  not  use,  technology  that  could  remove  a 
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pharmacologically  active  ingredient  from  its  product  is  relevam  evidence  that  the 
manufacturer  intends  that  the  product  will  have  pharmacological  effects  upCMi  consumers. 
The  inanufiaureis'  assertion  that  denicotinized  cigarettes  have  failed  because  of 
inadequaciej  in  the  denicotinizing  technologies  is  not  supported  by  the  evidence  in  the 
record.  To  ttie  contrary,  the  record  contains  abundant  evidence  that  the  reason  a  ' 

denicotinized  cigarette  will  not  succeed  is  because  it  fails  to  provide  the  pharmacological 


effects  sought  by  consumers.  For  instance,  an  RJR  document  asserts  that  "a  tjsto  nicotine 
cigarette . .  I  really  has  no  potential  to  provide  smoking  satisfaction.  It  produces  no  taste 
in  the  moutn,  but  even  more  seriously  it  fails  to  provide  the  ultimate  satisfaction  in  the 
lungs:"^ 

4.        The  cigarette  manufacturers  argue  that  the  evidence  in  the  administrative 
record  does  lot  establish  that  they  add  "extraneous"  nicotine  to  cigarettes.  According  to 
the  manufacuirers,  the  failure  of  the  Agencyjo  demonstrate  that  they  add  extrarieous 
nicotine  me^ns  that  the  Agency  has  not  demonstrated  that  the  manufacturers  manipulate 
and  control  licotine. 

The  Agency  disagrees.  The  administrative  record  contains  abundant  evidence  that 
tobacco  mariuf acturers  can  manipulate  and  control  nicotme  deliveries  without  adding 
extraneous  nicotine.  The  record  before  the  Agency  demonstrates  that  the  manufacturers 
have  developed  and  used  many  techniques  to  manipulate  and  control  nicotine,  and  few  of 
them  involve  the  addition  of  extraneous  nicotine.  These  techniques  are  discussed  in  detail 
in  secti(»i  ILC.4.,  above  and  include  using  nicotine-ridi  blends  in  low-yield  cigarettes. 


992 


Scnkus  M  (RJ.  Reynolds  Tobacco  Co.X  Some  Effects  of  Smoking  (I976n9n\  at  9  (emphasis  added). 
See  AR  (Vol  700  Ref.  593). 
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using  filtration  and  ventilation  techniques  that  selectively  remove  more  tar  than  nicotine, 

and  chemical  manipulati(xi  to  increase  free  nicotine  deliveries.  All  of  these  techniques 

manipulate  and  control  nicotine  deliveries;  all  of  them  facilitate  consumer  use  of  cigarettes 

for  pharmacological  purposes;  and  none  of  the  techniques  require  the  addition  of 

extnSieous  nicotine. 
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D.    THE  STATEMENTS,  RESEARCH,  AND  ACTIONS  OF  THE 

SMOKELESS  TOBACCO  MANUFACTURERS  SHOW  THAT  THE 
MANUFACTURERS  INTEND  THEIR  PRODUCTS  TO  AFFECT  THE 
STRUCTURE  AND  FUNCTION  OF  THE  BODY 

In  sections  II.A.  and  ELB.,  above,  the  Agency  concluded  that  snaokeless  tobacco  is 

"intended"  to  aff ea  the  structure  and  function  of  the  body  on  the  basis  of  the  foreseeable 


)gical 


phannacological  effects  and  uses  of  smokeless  tobacco  and  its  widespread  actual  use  by 
consumere  for  pharmacologksil  purposes.  Inthissection,the  Agency  considers  a  third 
category  of  evidence  of  intended  use:  the  statements,  research,  and  actions  of  the  smokeless 
tobacco  manufacturers. 

The  aoministrative  record  includes  considerable  evklence  of  the  smokeless  tobacco 


manufacturers'  statements,  research,  and  manufacturing  practices.  Much  of  this  evidence  has 
only  recently  become  available  as  the  result  of  the  v^ency's  investigation,  congressional 
hearings,  and  other  investigations  and  sources.  As  discussed  in  section  n.C.l.,  above,  this 
evidence  of  tne  statements,  research,  and  actions  of  the  manufacturers  is  part  of  the  relevant 
objective  evidence  that  the  Agency  may  rely  upon  in  determining  a  product's  "intended  uses." 
The  Agency's  role  in  making  these  detcrminaticHis  is  that  of  a  fact  finder.  The  Agency's  fiaa- 
finding  task  has  been  made  more  difficult  by  the  manufacturers'  general  refusal  to  cooperate 
with  the  Agency's  investigation.  In  particular,  the  manufacturers  failed  to  provide  FDA  with 
information  and  documents  requested  by  the  Agency  in  July  1994  regarding  the  role  of 
nicotine  in  sipokeless  tobacco.^^  TTiis  lack  of  cooperaticMi  has  made  the  Agency's 
investigation:  more  difficult  The  limited  number  of  company  documents  provided  by  the 


"^  See,  eg-,  Laoff  from  Chcscmote  RG  (FDA)  to  Gierer  V  (U.S.  Tobacco  Company)  JuL  19, 1994.  See  AR 
(VoL54Rcf.6il9). 
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manufacturers  with  their  comments  sheds  little  light  on  the  role  of  nicotine  in  smokeless 

tobacco  and  does  not  significantly  change  the  evidence  in  the  record. 

The  Agency  made  extensive  findings  based  on  the  evidence  then  before  it  regarding 
the  statements,  research,  and  actions  of  the  smokeless  tobacco  manufatturers  in  the 
Jurisdictional  Analysis.  The  Agency  received  comments  on  these  findings  from  the  tobacco 
industry,  public  health  organizations  and  other  groups  and  members  of  the  public. 
After  careful  consideration  of  the  evidence  in  the  record  and  the  public  comments,  the 
Agency  finds  that  the  evidence  provides  an  independent  basis  for  concluding  that  smokeless 
tobacco  is  in  faa  intended  to  affect  the  structure  and  function  of  the  bodies  of  smokeless 
tobacco  users. 

As  described  in  this  section,  the  evidence  from  internal  company  documents  and  other 
sources  shows  that  smokeless  tobacco  manufaaurers:  ( 1 )  know  that  nicotine  has 
pharmacological  effects  and  uses,  indluding  causing  and  sustaining  addiaion;  and  (2) 
manipulate  and  control  the  delivery  of  nicotine  from  smokeless  tobacco  in  a  manner  that 
promotes  tolerance  and  addiction  in  consumers.  Indeed,  in  the  case  of  the  nation's  largest 
smokeless  tobacco  manufacturer,  the  statements  of  senior  officials  and  the  company's 
marketing  strategies  reveal  that  the  company  relies  on  an  explicit  "graduation  process,"  under 
which  users  of  smokeless  tobacco  are  encouraged  to  progress  from  "starter"  products  that 
deliver  low  levels  of  nicotine  to  products  that  deliver  higher  and  more  addictive  levels  of 
nicotine.  The  cumulative  evidence  shows  that  the  manufacturers  design  smokeless  tobacco 
with  an  intent  to  affect  the  structure  and  function  of  the  body.^ 


^^  The  discussion  of  tlie  statemmts,  teseardi,  and  actions  of  the  manufacturers  in  this  secticm  cites  many 
documoits.  It  is  the  totality  of  the  evidoice  from  diese  documeDts  that  the  Agency  relies  upon.  No  single 
documrat  cited  by  the  Agmcy  is  essential  to  die  Agency's  ccmclusion  that  the  manufacturers  intend  dieir 

^  -  443 


45100    Federal  Register  /  Vol.  61,  No.  168  /  Wednesday,  August  28,  1996  /  Rules  and  Regulations 


1. 


n.D.i. 

The  Smokeless  Tobacco  Manufacturers  Understand  That  Nicotine  Has 
Addictive  and  Other  Pharmacological  Effects  and  That  Consumers  Use 
Smokeless  Tobacco  To  Obtain  these  Effects 


Extensive  evidence  in  the  administrative  record,  including  statements  and  research  of 
smokeless  mbacco  manufacturers,  demonstrates  that  the  manufacturers  know  that  nicotine 
causes  significant  pharmacological  effects,  including  addiction.  These  statements  and 
research  alsp  demonstrate  that  the  manufacturers  understand  that  consumers  use  smokeless 
tobacco  to  obtain  the  pharmacological  effects  of  nicotine. 

For  example.  Brown  <&  Williamson  Tobacco  G)rporation,  which  is  also  a  smoteless 
tobacco  mahufacturer,'^  understands  that  nicotine  is  addictive;  that  nicotine  has  other 
significant  (pharmacological  effects;  and  that  consumers  use  tobacco  products  to  obtain 
nicotine.  5rfe  section  ILC.2.C.,  above.  Researchers  for  Brown  &  Williamson's  parent 
corporation^  B  ATCX),  have  long  regarded  "buccal  administration  of  nicotine"  through 
products  such  as  chewing  tobacco  and  wet  snuff  as  alternatives  to  the  delivery  of  nicotine 
through  cig^rettes.'^  According  to  these  researchers,  these  types  of  tobacco  usage — 
smoking,  cl  ewing,  and  snuffing — ^allow  nicotine  to  go  directly  into  the  blood  and  to  the 
brain;  they :  itated  that  "[t]he  commcm  factor  in  all  the  types  of  tobacco  usage ...  is  nicotine. 


products  to  affect  tbe  structure  and  function  of  tbe  body.  In  particular,  acme  of  tbe  documents  in  the  Agency's 
docket  of  coofidentia]  documents  is  essential  to  tbe  Agency's  determination.  See  AR  (Vols.  SOS-SI 8). 

"'  Valero  G,  Moist  poised  to  overtake  leaf,  smokeless  tobacco,  U.S.  Distribution  Journal.  Dec.  15, 199S; 
222(12):  12.  $ee  AR  (VoL  71 1  Ref.  22). 

^  Minutes  ol  B.A.T.  Group  Research  Conference  at  Sl  Adele,  Quebec  (Nov.  9-13, 1970X  at  3.  SeeAR 


(VoL  44  Ref. 


15-2). 
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ei\htT  absorbed  through  the  \\m^  or  the  lining  of  the  nose  or  mouth.  Taken  in  these  ways 

nicotine  will  quickly  enter  a  direct  route,  in  the  blood,  to  the  brain. 

Indeed,  as  recently  as  1992,  Brown  &  Williamson  stated  that  "[t]he  faa  that  people 
use  snuff  and  chewing  tobacco  indicates  that  administration  routes  other  than  the  inhalation 
route  can  deliver  tobacco  satisfaction.*'^  B  ATCX)  scientists  use  "satisfaction"  as  a 
euphemism  for  the  pharmacological  effects  of  nicotine,  stating  "[i]ntuitively  it  is  felt  that 
'satisfaction' must  be  related  to  nicotine.  Many  people  believe  it  [is]  a 'whole  body 
response'  and  involves  the  action  of  nicotine  in  the  brain."^  See  section  II.E.2.,  below.  ^ 

Similarly,  a  senior  vice  president  for  marketing  for  United  States  Tobacco  Company 
(UST),  the  nation's  largest  smokeless  tobacco  manufacturer,'^  wrote  in  a  memo  on  new 
produa  development  that  ''virtually  all  tobacco  usage  is  based  upon  nicotine,  'the  kick, ' 
satisfaction."^°^^   The  executive  further  stated: 

Nicotine  gives  the  consumer  satisfaction.  Some  would  describe  it  as  a 
pleasant  feeling.  Others  would  describe  it  as  a  kick. . . .  Others  would 
describe  it  as  a  relaxing  feeling.*"*'^ 


"'  BATCO  Group  R&D  Conference  on  Smoking  Behaviour  at  SouthamptMi,  England  (Oct,  11-12, 1976),  at 
BW-W2-02145 (emphasis added).  SeeAR (Vol  14 Ref.  180-2). 

"*  Transdermal  Nicotine  Patches,  at  3.  See  AR  (VoL  531  Ref.  124). 

'"  BATCO  Nicotine  Conference  at  Southampton,  England  (Jun.  6-8, 1984)  at  BW-W2-01977  (emphasis 
added).  5««  AR  (VoL  22  Ref.  287-7). 

1000  u5  J  jjg^  g2%  of  die  market  for  moist  snuff  products  sold  in  die  United  States  in  1994.  It  also  has  neariy 
40%  of  the  market  for  all  smokeless  tobacco  sold  in  the  United  Slates.  See  Valero  G,  Moist  poised  to 
overtake  leaf,  smokeless  tobacco,  U.S.  Distribution  Journal,  Dec  15, 1995;  222(12):  11  See  AR  (VoL  711 
Ref  22).  f 

'°*"  Depositi(ni  oif  Erik  Lindqvist,  transcript  of  jury  trial  proceedings  at  1662  in  Marsee  v.  U.S.  Tobacco.  Civil 
Action  No.  84-2777R  (W.D.  Ok.  1986)  (emphasis  added).  See  AR  (VoL  22  Ref  292). 


1002 


Id. 
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Andther  UST  document  compares  the  nicotine  delivery  of  one  of  its  products.  Skoal 

Bandits,  with  the  nicotine  delivery  of  cigarettes.  This  document  states: 

i 

The inicotine  contents  are  more  or  less  equivalent  to  that  of  a  good 
quality  cigarette  of  average  strength.  The  nicotine  is  absorbed, 
giv[jig]  satisfaction  to  the  smoker.  **'^ 

Like  the  major  cigarette  manufacturers,  UST  has  funded  its  own  studies  oh  nicotine 

pharmacology,  including  studies  on  the  absorption  of  nicotine  from  snuff  and  chewing 

tobacco,  thp  effects  of  smokeless  tobacco  on  performance  and  psychophysiological  response, 

and  detection  of  nicotine  in  blood.'''''*  Other  UST  studies  were  designed  to  compare  routes 

of  nicotine  Administration  in  snuff  and  cigarette  smoking'"''  and  to  describe  the 

^kinetics  of  nic 


Pharmacol 


nicotine  and  its  major  metabolites  in  experienced  and  inexperienced  snuff 


'°*''  Potential  Ouestioos  and  Answers,  submitted  in  Marsee  v.  VS.  Tobacco.  Civil  Acti(m  No.  84-2777R 
(W.D.  Ot  19^6).  at  1 .  SeeAR  (VoL  30  Ref.  509). 

'*****  Kyerematen,  GA,  Dvorchik,  BH,  Vesell,  ES,  Influence  of  different  forms  of  tobacco  intake  on  nicotine 
elimination  ini  man.  Pharmacology  1983;26:205-209.  See  AR  (VoL  ri9  Ref.  1 102). 

Landers  DM,  Crews  DJ,  Boutcber  SH,  et  ai.  The  effects  of  smokeless  tobacco  on  performance  and 
psychophysiological  response.  Medicine  and  Science  in  Sports  &  Exercise  1992;24(8):895-903,  as  cited  in 
Health  Effects  of  Smokeless  Tobacco:  Hearings  Before  the  Subcommittee  on  Health  and  the  Environment  of 
the  Committe^  on  Energy  and  Commerce,  U.S.  House  of  Representatives,  103d  Coag.,  2d  Sess.  144  (Nov.  ^, 
1994).  See  AF|  (VoL  710  Ref.  4). 
]  • 

Allen  JK,  Stei)i  JR,  Harris  J,  Analysis  of  Nicotine  in  Blood  by  HPLC  with  Electrochemical  Detection, 
(Abstract),  submitted  for  presentation  at  die  10th  Intanati(nal  Symposiiun  on  Column  Liquid 
Chromatograpliy,  San  Francisco,  CA  (May  18-23, 1986),  as  cited  in  Health  Effects  of  Smokeless  Tobacco: 
Hearings  Before  the  Subcommittee  on  Health  and  the  Environment  of  the  Committee  on  Energy  and 
Commerce.  UiS.  House  of  Representatives,  103d  Cong.,  2d  Sess.  144  (Nov.  29,  1994).  See  AR  (VoL  710 
Ref  4).  I 

Baldini  FD,  Sldnner  JS,  Landers  DM,  et  al..  Effects  of  varying  doses  of  smcdceless  tobacco  at  rest  and  during 
brief,  high-inttnsity  exercise.  Military  Medicine  1992;157:51-55,  as  cited  in  Health  Effects  of  Smokeless 
Tobacco:  Hedrings  Before  the  Subcommittee  on  Health  and  the  Environment  of  the  Committee  on  Energy 
and  Commerdf,  U.S.  House  of  Representatives,  103d  Caag.,  2d  Sess.  144  (Nov.  29,  1994).  See  AR  (VoL  710 
Ref  4). 

^'^  U.S.  Tobacco  Company,  Results  of  Comparison  of  Routes  of  Nicotine  Administration.  Plamtiff  s  exhibit 
3.28  from  Matsee  v.  U.S.  Tobacco,  CivU  Action  No.  84-2777R  (W.D.  Ok.  1986).  See  AR  (VoL  24  Ref  318). 
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takers.  The  study  comparing  routes  of  nicotine  administration,  for  instance,  found  that 
smokeless  tobacco  can  actually  deliver  more  nicotine  than  cigarettes  to  new  tobacco  users, 
stating  that  "for  naive  tobacco  users,  bioavailability  of  nicotine  is  greater  after  snuff  dij^ing 

than  after  cigarette  smoking "*''*" 

UST  is  also  a  founding  member  of  the  Council  for  Tobacco  Research  (CTR).'°*  As 
discussed  in  section  n.C.2.d.,  above,  CTR  has  funded  many  studies  on  behaltof  its  members 
evaluating  the  pharmacological  effects  of  nicotine  on  the  body.  At  least  one  of  these  studies 
stated  that  nicotine  in  tobacco  can  cause  "drug  addiction."'""'  As  a  member  of  the  Council 
for  Tobacco  Research,  UST  thus  had  direct  knowledge  of  the  pharmacological  effects  and 
the  consumer  uses  of  nicotine. 


'°°*  U.S.  Tobacco  Company,  Phannacokinetics  of  Nicotine  and  lis  Major  Metabolites  in  Naive  and  Habituated 
Snuff  Takers.  Plaintiffs  exhibit  3.27  bomMarsee  v.  US.  Tobacco,  Civil  Action  No.  84-2777R  (W.D.  Ok. 
1986).  See  AR  (Vol  24  Ref.  317). 

"**'  U.S.  Tobacco  Company,  Results  of  ConqKirison  of  Routes  of  Nicotine  Administratioa  Plaintiffs  exhibit 
3.28  firom  Marsee  v.  U.S.  Tobacco,  Civil  Action  No.  84-2777R  (W.D.  Ok.  1986).  See  AR  (VoL  24  Ref.  318). 

1008  ^^  J  j^^  ij^j^  intimately  connected  with  CTR  since  its  inception  The  minutes  of  die  initial  meeting  in 
March  1954  of  the  Tobacco  Industry  Research  Council,  the  predecessor  of  die  Council  for  Tobacco  Research, 
indicate  diat  USTs  piesidem  was  the  fiist  vice  chairman  of  the  Council  TIRQ  RepcHt  on  Meeting  (Mar.  IS, 
1954).  See  AR  (Vol  301  Ref.  4393).  Subsequendy,  USTs  president  served  as  a  director  of  CTR  from  1976 
to  1984.  Orgamzati(Mi  and  Functi<n  of  CTR  (summaries  of  CTR  meetings,  1976-1984).  See  AR  (VoL  342 
Ref  5382).  Prior  to  1988,  UST  manufactured  cigarettes  and  was  a  class  A  number  of  CTR  Since  1988, 
UST  has  been  a  class  B  member  of  CTR  Health  Effects  of  Smokeless  Tobacco:  Hearing  Before  the 
Subcomnuttee  on  Health  and  the  Emnronment  of  the  Committee  on  Energy  and  Commerce,  U.S.  House  of 
Representatives,  103d  Cong..  2d  Sess.  137  (Nov.  29, 1994).  See  AR  (VoL  710  Ref.  4). 

"^  See.  e.g.,  Svennson  TH,  Grenhc^  J,  Engberg  G,  Effect  of  nicotine  cm  dynamic  function  of  brain 
catecholamine  neurons,  in  The  Biology  of  Nicotine  Dependence,  eds.  Bock  G,  Marsh  J,  CIBA  Foundation 
Symposium,  1990;152:169-180.  See  AR  (VoL  61  Ref.  273). 

Tung  CS,  Ugedo  L,  Grenhoff  J,  et  al..  Peripheral  induction  burst  firing  in  kxus  coerulus  neurons  by  nicotine 
mediated  via  excitatory  amino  acids.  Synapse  1989;4(4):313-318.  See  AR  (VoL  61  Ref.  278). 

Rosecians  JA,  Nicotine  as  a  discriminative  stimulus:  a  neurobehavioral  approach  to  studying  central 
cholinergic  vasdmusvas,  J  Subst  Abuse  1989;  1(3 ):287-300.  5«e  AR(VoL  59  Ret  239). 
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Nicotine's  i^iarmacological  effects  arc  also  understood  by  Procordia  A.B.,  the  parent 
of  Pinkeiton  Tobacco  Company,  the  nation's  third  largest  smokeless  tobacco 
manufacturer.'"'^  Through  corporate  subsidiaries,  Procordia  has  extensively  investigated  the 
pharmacological  effects  of  nicotine,  including  funding  numerous  studies  on  nicotine's  effects 
on  the  brain."" 


"""  Valero  G,  Moist  poised  to  overtake  leaf,  smc^less  t(4>acco,  U.S.  Distribution  Journal,  Dec.  15, 1995; 
222(12):  12.  S^€  AR  (VoL  71 1  Ref.  22). 

'°"  Procordia  qwns  two  foreign  smokeless  tobacco  manufacturers,  Svenska  Tobaks  AB  and  Swedish  Tobacco 
Co.  Through  Svenska  Tobaks  and  Swedish  Tobacco,  Procordia  funded  the  following  studies  on  nicotine 
pharmacology:  I 

Adem  A,  Jossa^  SS,  d*  Argy  R,  et  al.,  Distributicn  of  nicotinic  receptors  in  human  thalamus  as  visualized  by 
3H-nicotine  and  3H-acetylcholinc  receptor  autoradiography,  J  Neural  Transm  1988;73(1): 77-83.  See  AR 
(Vol  45  Ref.  10). 

Adem  A,  Nordberg  A,  Jossan  SS,  et  al..  Quantitative  autoradiogny)hy  of  nicotinic  receptors  in  large 
cryosections  ofhuman  teain  hemispheres,  Neurosci  Lett  1989;101(3):247-251  See  AR  (VoL  45  Ref.  9). 

Andeisson.  K,  Bnerotb  P,  Agnati  L,  Nicotine-induced  increases  of  noradrenaline  turnover  in  discrete 
noradrenaline  aerve  terminal  systems  of  the  hypothalamus  and  the  median  eminence  of  the  rat  and  their 
lelatioiship  to  changes  in  die  secTeti(Mi  of  adraohyp(^yseal  hcnmoi^s.  Acta  Physiol  Scand  1 98 1 ;  1 1 3:227- 
231.  5«*  AR  (VoL  273  Ref.  3784). 

Anderss(Hi  K,  Fuxe  K,  Agnati  LF,  et  al..  Effects  of  acute  central  and  perif^eral  administration  of  nicotine  on 
ascending  dopamine  padiways  in  the  male  rat  teaia  Evidence  for  nicotine  induced  increases  of  dopamine 
turnover  in  various  teloicephalic  dopamine  nerve  terminal  systems,  Med  Biol  1981;59(3):170-176.  See  AR 
(Vol.  45  Ref.  11). 

Andersson  K,  Fuxe  K,  Eneroth  P,  et  al.,  Intoactions  of  nicotine  and  pentobarbitCMie  in  die  regulatioi  of 
telencephalic  and  hypothalamic  catecholamine  levels  and  turnover  aiKi  of  adenobypo{^yseal  hormone 
secretion  in  the  normal  male  rat.  Naunyn  Schmiedebergs  Arch  Pharmacol  1982;321:287-292.  See  AR  (VoL 
423  Ref.  7141 X 

Andersson  K,  Hockey  GRJ,  Effects  of  cigarette  smokmg  on  inddental  memory,  Psychopharmacology 
1977;52:223-226.  See  AR  (VoL  125  Ref.  1300). 

Biber  A,  Schener  G,  Hoep&er  I,  et  al..  Determination  of  nicotine  and  cotinine  in  human  serum  and  urine:  an 
interiaboratory  study,  Toxicol  Lett  1987,35(1  ):45-52.  See  AR  (VoL  .140  Ref.  1649). 

(Zopeland  JR,  Adem  A,  Jacob  P,  et  al.,  A  comparis(xi  of  the  binding  of  nicotine  and  nocnicotine  stereoisomers 
to  nicotinic  binding  sites  in  rat  brain  cortex,  Naunyn  Schmiedebergs  Arch  Pharmacol  1991;343(2):123-127. 
5«  AR  (VoH52  Ref.  1887). 

Falkebom  Y,  Larsson  C,  Nordberg  A  Chronic  nicotine  exposure  in  rat*  a  bduvioral  and  biochemical  study  of 
tolerance,  Dru^  Alcohol  Depend  1981;8:51-60.  See  AR  (VoL  141  Ref.  1679). 
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Fuxe  K,  Andeisscm  K ,  Eneroth  P,  et  al..  Neurochemical  mechanisms  underlying  the  neuroendocrine  actioos 
of  nicotine:  focus  mi  the  plasticity  of  central  cholinergic  nicodnic  lecqMois,  Prog  Brain  Res  1989;79: 197- 
207.  5*«AR(VoL47Ref.95). 

Fuxe  K,  Evcritt  BJ,  H<dcfelt  T,  On  the  action  of  nicotine  and  cotinine  on  central  S-hydroxytryptamine 
neurons,  Pharmacol  Biochem  Behav  1979;  10(5):  67 1-677.  See  AR  (VoL  152  Ref.  1869). 

Fuxe  K,  von  Euler  G,  Finnman  U6,  et  al.,  Reducticm  of  P  H]nicotine  binding  in  hypodialamic  and  cortical 
memlnanes  by  d(^>amine  Dl  recqHois,  Acta  Physiol  Scand  1989;136(2):295-296.  See  AR  (VoL  127  Pjef. 
1351). 

Fuxe  K,  Agnati  LF,  Jansson  A,  et  al.,  Regulaticm  of  endocrine  function  by  the  nicotinic  cholinergic  recqNoc, 
CIBA  Foundation  Symposium  1990:152:1 13-130.  See  AR  (VoL  131  Ref.  1450). 

Grenbo£r  J,  AstMi  JcMies  G,  Svenss<n  TH,  Nicotinic  effects  on  die  fihng  patteni  of  midtxain  dopamine 
neurons.  Acta  Physiol  Scand  1986;128(3)351-358.  See  AR  (VoL  143  Ref.  1771). 

Laxsson  C,  Nordberg  A,  Comparative  analysis  of  nicotine-like  receptor-ligand  interactions  in  rodent  h««* 
homogenate, yN*uroc^m  1985;45:24-31.  SeeAR(Wol  141  Ref.  1684). 

Larsson  C,  Lundberg  PA,  Halen  A,  et  al.,  \n  vitro  binding  of  3H-acetylcholine  to  nicotinic  receptors  in  rodent 
and  human  hnan,  J  Neural  Transm  1987;69:3-18.  SeeAR(Wol  137  Ref.  1586). 

Larsson  C,  Nilsson  L,  Halen  A,  et  al.,  Subchronic  treatment  of  rats  with  nicotine:  effects  on  tolerance  and  on 
[3  HJacetylcholine  and  [3  H]nicotine  binding  in  the  brain.  Drug  Alcohol  Depend  1986;  17:37-45.  See  AR 
(Vol  141  Ref.  1677). 

Nisell  M,  Nomikos  GG,  Sveosscm  TH,  Systemic  nicotme-induced  dopamine  release  in  the  rat  nucleus 
accumbens  is  regulated  by  nicotinic  receptors  in  die  ventral  tegmental  area.  Synapse  1994;16:36-44.  See  AR 
(Vol  276  Ref.  3870). 

Nordberg  A,  Romanelli  L,  Sundwall  A,  et  al..  Effect  of  acute  and  subcfanxiic  nicotine  treatment  on  cortical 
acetyk±oline  release  and  on  nicotinic  receptors  in  rats  and  guinea-pigs,  British  Journal  of  Pharmacology 
1989;98(l):71-78.  See  AR  (VoL  131  Rcl  1454). 

Ncttdberg  A,  Wahlstrom  G,  Amdo  U,  et  al..  Effect  of  kmg-term  nicotine  treatment  on  [3-H]nicotine  binding 
sites  in  tije  rats  brain,  Drug  Alcohol  Depend  1985;16:9-17.  See  AR  (VoL  141  Ret  1678). 

Nordberg  A,  Bergh  C,  Effect  of  nicotine  on  passive  av(Mdance  behaviour  and  motcxic  activity  in  mice,  Acta 
Pharmacol  Toxicol  Copenh  1985;56(4):337-341 .  See  AR  (VoL  274  Ref.  3820). 

Nordberg  A,  Sundwall  A,  Pharmacodynamic  effects  of  nicotine  and  acetyk±oline  biosynthesis,  in  mouse 
brain.  Acta  Pharmacol  Toxicol  Copenh  1983;52(5):341-347.  See  AR  (VoL  133  Ref.  1503). 

N(»dberg  A,  Larsson  C^  Studies  of  muscarinic  and  nicotinic  binding  sites  in  brain.  Acta  Physiol  Scand  Suppl 
1980;479: 19-23.  See  AR  (VoL  137  Ref.  1 590). 

-•'4, 

Pilotti  A  Enzell  CR  McKennis  H  Jr,  et  al.,  Smdies  cm  the  identification  of  tobacco  alkalcMds,  dieir 
mammalian  metabolites  and  related  conqx'unds  by  gas  dmnnatograi^y-  -Mass  Spectrometry,  Beitrage  zur 
TabaJ^orschung  1976;8(6):339'349.  See  AR  (VoL  96  Ref.  704). 
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Fuithermorc,  numerous  studies  of  the  pharmacological  effects  and  chemistry  of 
nicotine  and  uie  sites  and  mechanisms  of  nicotine  receptors  in  the  braiin  Kavel)ecrt  funded  by 
the  Smokeless  Tobacco  Research  Council'"'^  The  Smokeless  Tobacco  Research  Q)uncil 


Scfaievelbein  H,  Absorptkn  of  Nicotine  Under  Vaiious  Conditkns  (an  introductory  leviewX  presented  at  the 
Nicotine  Wodcsbop  (Nov.  1974X  Beitrage  zur  Tabakforschung  1976;8(5):  196-202.  See  AR  (VoL  60  Ref. 
254). 


i 


Sduniteilow  CO,  Hanssoi  E,  Andeisson  G,  et  at..  Distribution  (rf  Nicotine  in  the  Central  Nervous  System, 
AnnaU  of  the  Hew  York  Academy  of  Sciences  1967;142:2-14.  See  AR  (VoL  152  Rd  1859). 

Scfamiterlow  CG,  Hansson  E,  Tissue  distribution  of  C  14-nicotine,  in  Von  Eulo*  US  (ed.).  Tobacco  Alkaloids 
and  Related  Compounds  l%5:75-86.  ed  Von  Euler  US.  See  AR  (VoL  60  Ref.  256). 

Siegel  RA,  Andersson  K,  Fuxe  K,  et  al..  Rapid  and  discrete  changes  in  hypothalamic  catecholamine  oerve 
tenninal  systems  induced  by  audiogenic  stress,  and  their  modulation  by  nicotine-relationship  to 
neuroendocrine  function,  Eur  J  Pharmacol  1983;91:49-56  See  AR  (VoL  60  Ref.  262). 

S  vensson  TH,  Engberg  G,  Effea  of  nicotine  on  single  cell  activity  in  the  noradrenergic  nucleus  locus 
cocnilus.  Acta  fhysiol  Scand  Suppl  1980;479:31-34.  See  AR  (VoL  422  Ref.  7124). 


Szuls  T,  Olsson  S,  Lindquist  NG,  et  al.,  Ixmg-term  fate  of  [14C]nicotine  in  the  mouse:  retenticm  in  die 
bronchi,  melanin-containing  tissues  and  urinary  bladder  wall.  Toxicology  1978;l(X3):207-220.  See  AR  (VoL 
131  Ref.  1458), 

'°'^  Anand  R,  and  Lindstrom  J,  (Thromosomal  localization  of  seven  neuronal  nicotinic  acetylcholine  receptee 
subunit  genes  in  humans,  in  Report  of  the  Council  for  Tobacco  Research  -  USA,  Inc.  I992y  at  101.  See  AR 
(VoL  465  Ref.  7874). 

Bencfaerif  M,  Lbkas  RJ,  (Tytocbalasin  modulation  of  nicotinic  cholinergic  receptor  expression  and  muscarinic 
receptor  function  in  human  TE67  i/RD  cells:  a  possible  functional  role  of  die  cytoskeleton.  Journal  of 
Neurochemistrj  1993;61(3):852-864.  5*«  AR(VoL  141  Ref.  1683). 

Britto  LRG,  Kelyser  KT,  Lindstrom  JM,  et  al.,  Inummohistochemical  localization  of  nicotinic  acetylcholine 
receptor  subunits  in  the  mesenchephalon  and  diencephalon  of  die  chick  (Gallus  Gallus),  The  Journal  of 
Comparative  Neurology  1992;3 1 7:325-340.  See  AR  (Vol  13 1  Ref .  1453). 

Oiolerton  S,  N^racken  NW,  Idle  JR,  Sources  of  inter- individual  variability  in  nicotine  pharmacokinetics,  in 
Nicotine  and  Related  Alkaloids:  Absorption,  Distribution,  Hetabolism.  and  Excretion,  eds.  Gorrod  JW,  and 
Wahrcn  J  (199$),  at  219-253.  See  AR  (VoL  47  Ref.  70).  ^ . . 

Gcrzanich  V,  Anand  R,  Lindstrom  J,  Homomers  of  a8  and  a7  subunits  of  nicotinic  recqitois  exhibit  similar 
channel  but  co«trasting  binding  site  properties.  Molecular  Pharmacology  1994;45(2): 2 12-220.  See  AR 
(VoL  276  Ref.  3861). 

Hsu  YN,  Amin  J,  Weiss  D,  et  al..  Chronic  nicotine  exposure  decreases  the  adivation  of  a4§2  but  not  0(3^2 
neuronal  nicotinic  receptc»^  expressed  in  xenopus  oocytes,  in  International  Sympodum  on  Nicotine;  The 
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Ejfects  of  Nicotine  on  Biological  Systems  II,  eds.  Clarice  PBS  et  al.  (MonttcaL  Jul.  21-24,  1994).  See  AR 
(Vol.  135  Ref.  1529). 

Keyscr  KT,  Briao  LRG,  Schoepfer  R,  et  al..  Three  subtypes  of  a-bungarotoxin  -  sensitive  nicotinic 
acetylcholine  receptors  are  exfHessed  in  chick  redna.  Journal  of  Neuroscience,  Feb.  1993;13(2):442-454. 
See  AR  (VoL  126  Ref.  1343). 

Marks  R  Lindstrom  J,  Schroder  H,  Cellular  and  subcellular  visualization  of  the  ^2  -  subunit  of  the  nicotinic 
acetylcholine  receptor  in  the  mouse  cerebral  cortex,  in  International  Symposium  on  Nicotine:  The  Effects  of 
Nicotine  on  Biological  Systems  II,  eds.  Clarke,  PBS,  et  al.,  at  sessicw  1,  4  (Montreal:  JuL  21-24,  1994). 
See  AR  (VoL  104  Ref.  952). 

McFarland  BJ,  Seidler  FJ,  Sk>tkin  TA,  Inhibition  of  DNA  synthesis  in  neonatal  rat  brain  regions  caused  by 
acute  nicotine  administration,  Developmental  Brain  Research  1991;58:223-229.  See  AR  (VoL  414 
Ref.  6940). 

McLane  DE,  Wu  X,  Schoepfer  R  et  al..  Identification  of  sequence  segments  forming  the  a-bungarotoxin 
binding  sites  on  two  nicotinic  acetylcholine  receptor  a  subunits  from  the  avian  brain,  in  Report  of  the 
Council  for  Tobacco  Research  -  USA.  Inc.  1991.  See  AR  (Vol  19  Rrf.  195-22). 

McLane  DE,  Wu  X,  Lindstrom  JM,  et  al..  Epitope  mapping  of  polyclonal  and  monoclonal  antibodies  against 
two  a-bungarotoxin-binding  a  subunits  from  neuronal  nicotinic  receptors,  in  Report  of  the  Council  for 
Tobacco  Research  -  USA.  Inc.  1992.  See  AR  (VoL  19  Ref.  195-23). 

Navarro  HA,  Seidler  FJ,  Schwartz  RD,  et  al..  Prenatal  exposure  to  nicotine  impairs  nervous  system 
development  at  a  dose  which  does  not  affea  viability  or  growth.  Brain  Research  Bulletin  1989; 23: 187-192. 
See  AR  (Vol  137  Ref.  1585). 

Nelson  S,  Shelton  GD,  Lei  S,  et  al..  Epitope  mapping  of  monoclonal  antibodies  to  Xorpedo  acetyk:boline 
receptor  Y  subunits,  which  specifically  recognize  the  e  subunit  of  mammalian  muscle  acetylcholine  receptor, 
in  Report  of  the  Council  for  Tobacco  Research  -  USA,  Inc.  1992.  See  AR  (VoL  19  Ref.  195-23). 

Seeman  JI,  Secor  HV,  Annstr(Mig  DW,  et  al..  Enantiomeric  resolution  and  chiral  recognition  of  racemic 
nicotine  and  nicotine  analogues  by  ^-cyclodextrin  complexati(Mi.  Structure-enantiomeric  resolution 
relati(»ships  in  host-guest  interacti(Mis,  Analytical  Chemistry  1988;60:2120-2127.  See  AR  (VoL  275 
Ref.  3836). 

SkMkin  TA,  Cho  H,  Whitmore  WL,  Effects  of  prenatal  nicotiiie  exposure  on  neurcxial  development:  selective 
actions  on  central  and  peripheral  catecbolamineigic  pathways.  Brain  Research  Bulletin  1987;18(5):601-61 1. 
See  AR  (VoL  137  Ref  1573). 

Skxkin  TA,  Navarro  HA,  McCo(^  EC,  et  al..  Fetal  nicotine  exposure  [xoduces  postnatal  up-regulation  of 
adoiylate  cyclase  activity  in  periphoal  tissues.  Life  Sciences  1990,47:1561-1567.  See  AR  (VoL  276 
Rrf.3865). 

Slotkin  TA,  Lappi  SE,  Tayyeb  MI,  et  al.,  Chnniic  prenatal  nicotine  exposure  sensitizes  rat  brain  to  acute 
postnatal  nicotine  challenge  as  assessed  with  ornithine  decarboxylase,  Life  Sciences  1991;49(9):665-670. 
See  AR  (VoL  137  Ref  1580). 

Slotkin  TA,  Devek)pmental  effiects  of  nicotine,  in  International  Symposium  on  Nicotine:  The  Effects  of 
Nicotine  on  Biological  Systems  II,  eds.  Clarke  PBS,  et  al.,  at  session  4,  S15  (Montreal:  JuL  21-24,  1994). 
5eeAR(VoL60Ref  264). 
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was  fonne4  by  the  major  smokeless  tobacco  manufacturers  to  fund  scientific  studies  on 

behalf  of  the  manufacturers.  One  such  study  recognized  that  nicotine  is  ''the  major 

pharmacollpgically  active  component  of  tobacco  "^^^^ 

The  Smokeless  Tobacco  Manufacturers  Manipulate  Nk»tine  Deliveries 
from  Smokeless  Tobacco  in  a  Manner  That  Promotes  Tolerance  and 
Addictwn  in  Users - 

Th^  evidence  in  the  record  also  demonstrates  that  smokeless  tobacco  manufacturers 

manipulate!  the  nicotine  delivery  of  their  products  to  produce  graduated  deliveries  of  nicotine 

that  promote  tolerance  and  addiction.  Specifically,  the  evidence  shows  that  the  nicotine 

deliveries  qf  smokeless  tobacco  are  manipulated  so  that  products  intended  for  new  users 

deliver  low  amounts  of  nicotine,  while  products  intended  for  experienced  users  deliver  hi 

higher  anx^ts  of  nioxine.  This  manipulation  of  nicotine  delivery  is  accomplished  primarily 


S  lotion  TA,  lUppi  SE,  Seidler  FJ.,  Inipact  of  fetal  nicotine  exposure  on  development  of  rat  brain  regions: 
critical  sensitive  periods  or  effects  of  withdrawal?.  Brain  Research  Bulletin  I993;3 1 :3 19-328.  See  AR  (VoL 
137  Ref.  157b. 

Wahlsten  JwLindstrom  JM,  Conti-Tronconi  BM,  Amino  acid  residues  within  the  sequence  region  a55-74  of 
tcxpedo  nicotinic  acetylcholine  receptor  interacting  with  antibodies  to  the  main  immunogenic  region  and  with 
snake  a-neutptoxins,  in  Report  of  the  Council  for  Tobacco  Research  -  USA.  Inc.  1993,  at  166-167.  See  AR 
(Vol.  465  Ref.  7873). 

Wahlsten  JLj  Lindstrom  JM,  Osthe  N,  et  al..  Myasthenia  gravis:  effect  <m  antibody  binding  of  ccMiservative 
substituti<xis  of  amino  acid  residues  forming  the  main  immunogenic  region  of  the  nicotinic  acetylcholine 
receptor,  in  Heport  of  the  Council  for  Tobacco  Research  -  USA,  Inc.  1993,  at  166.  See  AR  (Vol.  465  Ref. 
7873). 


Yu  CI,  Morgan  EKj,  Wecker  L,  Northern  blot  analysis  demonstrates  the  presence  of  three  different  transcripts 
of  neuronal  nicotinic  acetylcholine  receptor  a4  gene  in  rat  brain,  in  International  Symposium  on  Nicotine: 
The  Effects  of  Nicotine  on  Biological  Systems  II,  eds.  Clarke  PBS,  et  al.,  at  session  2,  PIO  (Montreal: 
Jul.  21  -24, 1 V94).  Sef  AR  (VoL  104  Ref.  952). 

'°"  Cholertof  S,  McCracken  NW,  Idle  JR  Sources  of  inter- individual  variability  in  nicotine 
pharmacokinetics,  in  Nicotine  and  Related  Alkaloids:  Absorption,  Distribution,  Metabolism,  and  Excretion. 
eds.  Gorrod  JW.  Wahren  J  ( 1993):219-253,  at  219  (emphasis  added).  See  AR  (VoL  47  Ref.  70). 
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through  the  use  of  chemicals  that  alter  the  pH(addity  or  alkalinity)  of  the  tobacco.  The 

effect  is  to  promote  tolerance  and  addiction  in  users. 

The  evidence  of  nicotine  manipulation  in  smokeless  tobacco  in  a  manner  that 
promotes  tolerance  in  addiction  in  users  is  extensive.  First,  evidence  shows  that  products 
intended  for  new  users  deliver  less  nicotine  than  products  intended  for  experienced  users. 
These  graduated  nicotine  deliveries  lead  to  increased  tolerance  and  addiction  because  they 
allow  new  users  to  avoid  adverse  reactions  to  nicotine  by  beginning  with  low-nicotine 
products,  while  allowing  experienced  users  to  obtain  sufficient  nicotine  to  sustain  their 
addiction  by  progressing  to  high-nicotine  products. 

Second,  governmental  data  on  smokeless  tobacco  use  confirms  that  the  graduated 
nicotine  deliveries  promote  tolerance  and  addiction.  These  data  show  that  since  the  advent  of 
smokeless  tobacco  products  with  graduated  nicotine  deliveries,  the  number  of  children  and 
adolescents  who  use  and  are  addicted  to  smokeless  tobacco  has  risen  substantially. 

Third,  evidence  from  internal  company  documents  and  marketing  campaigns  of  the 
nation's  largest  smokeless  tobacco  manufecturer,  USLT,  shows  the  conscious  manipulation  of 
nicotine  deliveries.  UST  deliberately  relies  on  an  explicit  "graduation  process"  that 
introduces  new  users  to  low-nicotine  delivery  products  while  providing  experienced  users 
with  higher-nicotine  delivery  products. 

In  combination  with  the  evidence  that  the  manufacturers  understand  the 
pharmacological  effects  and  uses  of  nicotine,  this  evidence  of  nicotine  manipulation  to 
promote  pharmacological  effects  in  users  demonstrates  that  the  effects  of  nicotine  in 
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smokeless  tobacco  on  the  structure  and  function  of  the  body  are  "intended"  by  the 


manufactuiers. 

Evidence  of  Graduated  Nicotine  Deliveries 

Absorption  of  a  drug  through  the  buccal  mucosa  in  the  nK)uth  into  the  bloodstream 
can  be  inajeased  or  decreased  by  adjusting  the  pH  of  the  drug.  Pharmaceutical  companies 
regularly  alter  pH  by  adding  alkaline  or  acidic  additives  to  drugs  to  increase  or  decrease  their 
absorptionlinto  the  bloodstream.  Raising  the  pH  converts  many  drugs  from  an  ionized  form 
into  a  non-tonized  or  "free"  form  that  more  readily  crosses  biotogical  membranes.'*^'^ 

Nicotine  absorption  is  affected  in  this  manner  by  pH  levels.  Increasing  the  pH  of 
nicotine  converts  ionized  nicotine  into  non-ionized  nicotine,  rendering  it  significantly  more 
in  the  mouth.^°'^  For  this  reason,  the  manufacturer  of  nicotiaie  gum  adds  sodium 


absorbable 


1016 


carbonate  io  increase  pH  arKi  enhance  the  absorption  of  nicotine.  Tobacco  industry- 
supported  researchers  have  acknowledged  that  nicotine  absorption  in  the  mouth  increases  as 
a  function  af  pH  and  that  "the  pharmacological  response  is  clearly  dependent  on  the  amount 
of  nicotine}  in  the  mouth  as  free  base."'***^  Indeed,  the  senior  vice  president  for  marketing  at 


""*  Benet  Li,  Steiner  LB,  Pharmao^dnetics:  The  dynamics  of  drug  absorption,  distribution,  and  elimination 
in  Goodman  and  Gilman's  The  Pharmacological  Basis  of  Therapeutics  (1990),  3-32,  at  4-5.  See  AR  (Vol.  . 
711Ref.  141 

""'  Surgeon  General's  Report,  1988.  at  29.  See  AR  (Vol  129  Ref.  1592). 

'*"*  Henninj  field  JE,  Radzius  A,  Coopa  TM,  et  al..  Drinking  coffee  and  carbonated  beverages  blocks 
absorption  ctf  nicotine  from  nicotine  polacrilex  gum.  Journal  of  the  American  Medical  Association, 
1990,264:1360-1564.  See  AR(VoL  29  Ref.  491-2).  .    . 

'°''  Annitagic  AK,  Turner  DM,  Absorption  of  nicotine  in  cigarette  and  cigar  smoke  through  the  oral  mucosa. 
Nature,  197  );226:1231-1232,  at  1232.  5<'eAR(VoL  143  Ref  1810). 

Cholerton  S^  McCracken  NW,  Idle  JR,  Sources  of  inter- individual  variability  in  nicotine  pharmacokinetics,  in 
Nicotine  and  Related  Alkaloids:  Absorption,  Distribution,  Metabolism,  and  Excretion^  eds.  Gorrod  JW, 
Wahren  J  (1 993),  at  220-221  ("Absorption  of  nicotine  from  chewing  tobacco  and  nicotine  gum  is  facilitated 
by  buffering  of  the  (Heparations  to  an  alkaline  pH  (approx.  8.5)")-  See  AR  (Vol  47  Ref  70). 
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UST  conceded  that  it  was  his  understanding  that  "if  the  pH  of  the  snuff  product  is  raised, . . . 
the  rate  of  absorption  of  the  nicotine  would  be  increased  in  the  user's  mouth."*"" 

The  data  collected  and  analyzed  by  FDA'°"  and  others*"^  demonstrate  that  moist 
snuff  products  marketed  as  "starter"  products  have  relatively  low  pH  levels,  while  products 
for  established  users  have  significantly  higher  pH  levels,  resulting  in  a  pattern  of  graduated 
delivery  of  free  nicotine.  USTs  principal  line  of  starter  products  is  its  "Skoal  Bandits"  line. 
The  pH  levels  for  Skoal  Bandits  are  low,  ranging  firom  5.2  to  5.6  for  Skoal  Bandits  Classic  to 
6.8  to  7.1  for  Skoal  Bandits  Mint;  the  free  nicotine  provided  by  Skoal  Bandits  is  also  low, 
ranging  from  0.2%  to  0.4%  for  Skoal  Bandits  Classic  to  only  6.4%  to  9.9%  for  Skoal 
Bandits  Mint  5?^  Jurisdictional  Analysis,  60  FR  41737.  Likewise,  another  UST  starter 
product,  "Happy  Days,"  has  a  pH  of  6.0  and  provides  only  0.9%  free  nicotine.  In  contrast, 
USTs  principal  product  for  established  users,  Copenhagen,  has  a  pH  of  7.7  to  8.1 .  Because 
pH  is  measured  on  a  logarithmic  scale,  the  alkalinity  of  Copenhagen  is  approximately  two 


'°"  The  exchange  from  the  Marsee  trial  transcript  c«  this  point  was: 

Q:  And  conespoodingly,  if  the  pH  of  the  snuff  product  is  raised,  then,  the  rate  of 

absorption  of  the  nicotine  from  the  snuff  produa  would  be  increased  in  the  user's 

mouth? 

A:  Although  I  am  not  an  expen  on  diis,  that  is  to  the  best  of  my  undemanding 

coma. 

Dqmsition  of  Erik  Lindqvist,  Marsee  v.  V.S.  Tobacco.  Civil  AcUot  No.  84-2777R  (W.R.  Ok.  1986). 
Transcript  of  jury  trial  proceedings,  at  1668.  See  AR  (Vol.  29  Ref  489-2).The  relatioDship  between  ionized 
nicotine  and  nicotine  in  its  free  fcMin  is  thus  similar  to  the  relationship  between  cocaine  and  "free-base"  or 
"cnudc"  cocaine.  Increasing  the  pH  of  cocaine,  through  the  addition  of  alkaline  additives  such  as  sodium 
bicarbonate  and  ammonia,  converts  cocaine  sdt  into  free-base  or  crack  cocaine,  thereby  significanUy 
increasing  the  rate  at  which  the  cocaine  is  absorbed  into  the  bloodstream.  Siegel  RK,  Pan  III  cocaine  firee 
base  use,  Journal  of  Psychoactive  Drugs  1982;14:31 1-318,  352-359.  See  AR  (VoL  71 1  Ref.  23). 

'°''  The  table  on  the  next  page  presents  the  results  of  the  studies  performed  by  the  two  FDA  laboratories  in  St 
Louis,  Missouri,  and  Cincinnati,  Ohio. 

'"^^  Dj(Hdjevic  MV,  Hoffmann  D,  Glyim  T,  et  at.,  US  commercial  brands  of  nK>ist  snuff,  1994,  Assessment  of 
nicotine,  moisture,  and  pH,  Tobacco  Control,  1995;4:62-66.  See  AR  (VoL  528  Ref.  97,  appendix  9). 
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MANUFACTURER/ 
PRODUCT  NAME 

U.&  Tobacco  Col 

Skoal  Key 
Copenhagen  Snuff 
Skoal  L.C.  0ass 
Skoal  L.C.  WinL 
Skoal  L.C.  Mint 
Skoal  L.C.  SJ 
Skoal  Or.F.d  WinL 
Skoal  L.C.  Slrai 
Skoal  L.C.  Oierry 
Skoal  Band  Mint 
Skoal  Band.  WinL 
Happy  Days  UC.  Mint  - 
Skoal  Band.  Strai. 
Skoal  Band.  Class. 

Hdme  Tobacco  Co.*** 

Redwood  Ful  Flavor 
Silver  Cr.  L.C. 


j>H_ 


StLouis    Cmc 


TOTAL  NICOTINE 


%Free  Nfcotine* 


StXouis       Cine 


Contentfmg/gm)** 
StLouis  Cine 


8.14 
8.04 
7.50 
7.35 
7.20 

7.47 
7.15 
6.83 
6.56 
6.00 

5.61 


Cooper  Wini 


L.C. 


8.22 
7.71 
7.92 
7.57 
7.52 
7.50 
7.41 
7.41 
7.38 
7.06 
6.72 

5.48 

5.23 


7.52 
7.22 
6.99 
5.77 


56.5 
51.1 
23.1 
17.6 
14.0 

22.0 

12.3 

6.4 

3.3 

0.9 

0.39 


61.3 
32.7 
44.5 
26.0 
24.0 

23:3 

19.7 
19.5 
18.5 
9.9 
4.8 

0.3 
0.2 


24.0 
13.7 
8.5 
0.6 


13.2 
12.7 
12.7 
13.2 
12.5 

12.1 

12.5 

6.7 

7.8 

13.9 

10.4 


12.4 

13.8 

13.8 

13.9 

13.7 

13.8 

13.6 

13.8 

13.6 

8.8 

8.2 

10.8 
9.9 


12.6 
6.0 
5.7 
6.4 


61.0 

47.7 

38.4 

0.4 


Gold  River  LC. 

Conwood  Co . 

KodiakWint 
Kodiak  Choice  WmL 
Kodiak  Straight 
Hawken  NVinL 

Pmka-ton  T#bacco  Co. 

Redman  F.C.  Ex.  WinL 
Renegade  WfeiL 

i  ■  .  ^ 

L.C  =  long  ciit 

*     Caknilated  using  the  Henderson-Hasselbacfa  Equatitm  for  acid  base  equilibrium.  This  calculation  strictly 
is  dependent  on  the  pH  determination.  Any  eircM-  in  the  pH  determination  will  affect  the  percent  free  nicotine 
calculation. 

**    Measure^  on  wet  basis 

***  Now  Swisher  International,  Inc. 


8.20 

7.39 
5.56 


6.81 


8.22 
7.98 
7.82 
5.58 


7.58 
7.17 


59.9 

19.0 
0.35 


5.8 


11.4 

10.6 
4.4 


13.2 


11.7 
11.4 
10.4 
0.4 


12.3 
11.8 
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orders  of  magnitude  higher  than  the  alkalinity  of  Skoal  Bandits  Classic  and  Happy  Days  (as 
measured  in  hydrogen  ion  concentrations).  The  level  of  free  nicotine  provided  by 
Copenhagen  is  33%  to  57%,  also  far  higher  than  the  levels  provided  by  Skoal  Bandits  or 
Happy  Days."^' 

The  same  pattem  of  graduated  nicotine  deliveries  is  found  in  the  smokeless  tobacco 
products  of  other  manufacturers.  Conwood's  principal  line  of  moist  snuff  starter  products, 
"Hawken,"  has  a  pH  of  5.6  and  provides  0.4%  free  nicotine,  whereas  Conwood's  product 

•  - 

marketed  for  established  users,  "Kodiak-Winteigreen,"  has  a  pH  of  8.2  and  provides  about 
60%  free  nicotine.*^^  Similarly,  the  principal  starter  product  of  Swisher  International,  Inc. 
(formeriy  Hehne  Tobacco  Co.),  "Gold  River  LC,"  has  a  pH  of  5.8  and  provides  0.6%  free 
nicotine,  whereas  its  product  marketed  for  established  users,  "Redwood  Full  Flavor,"  has  a 
pH  of  7.5  and  provides  24%  free  nicotine.*^" 

These  graduated  nicotine  deliveries  directly  promote  tolerance  and  addiction.  New 
users  of  smokeless  tobacco  have  not  developed  a  tolerance  to  nicotine.  As  a  result,  as  a  UST 
study  documented,  too  much  nicotine  causes  adverse  reactions  such  as  nausea  and  vomiting 
in  new  users,*®^  discouraging  future  experimentation  with  smokeless  tobacco.  Once 
tolerairce  to  nicotine  is  developed,  however,  increasing  doses  of  nicotine  are  required  to 


1021 


1022 


1023 


1024 


See  Table  of 'Total  Nicotine"  above. 


Id. 


Id. 


U.S.  Tobacco  Company,  Phannaa*inetics  of  Nicotine  and  Its  Majw  Metabolites  in  Naive  and 
Habituated  Snuff  Takers,  Plaintiffs  exhibit  3.27  from  Marsee  v.  U£.  Tobacco,  Civil  Acticm  No.  84-2777R 
(W.D.  Ok.  1986),  at  9.  See  AR  (VoL  24  Ref.  317). 
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1023 


produce  the  desired  pharmacological  effects.       Thus,  if  nicotii»  levels  were  tept  uniformly 
low  to  accoihmodate  new  users,  the  experienced  user  would  not  obtain  the  higher  level  of 


t 


nicotine  delivery  needed  to  satisfy  the  user's  addiction  and  to  provide  other  desired 
pharaiacological  effects. 

Graduating  nicotine  deliveries  avoid  these  consequences  and  lead  to  increased 
tolerance  and  addiction.  The  low  levels  of  nicotine  delivery  in  starter  brands,  such  as  Skoal 
Bandits,  allow  the  new  user  to  develop  a  tolerance  to  nicotine'"^  without  nausea  and  other 
adverse  reactions.  Once  this  tolerance  is  developed,  the  high  levels  of  nicotine  delivery  in 


IBS 


brands  such  as  Copenhagen  provide  the  exp«ienced  user  with^he  desired  increase  in  nicotine 
dose.  Nicot^e  addiction  is  the  final  result 

There  are  several  techniques  the  smokeless  manufacturers  use  to  achieve  control  over 


pH  levels  in 


smokeless  tobacco.  According  to  one  report,  pH  adjustment  is  "done  through 


fermentation,  by  adding  alkaline  buffering  agents  such  as  sodium  carbonate  and  ammonium 
carbonate,  o^  by  altering  the  moisture  content"'"^^  The  Swedish  Tobacco  Company,  sAdct 


like  Pinkertqn 
release  the 
is  added. . 


Tobacco  Company  is  owned  by  Procordia  AB,  has  admitted  that  ''[ijn  order  to 

■ .    *.  ■  _^  V 

r^cotinefrom  the  tobacco,  the  snuff  is  made  slightly  alkaline— sodium  carbonate 
.»io28  The  Smokeless  Tobacco  Council  has  also  reported  that  two  alkaline 


1023 


1026 


Surgeon  Gieneral's  Report,  1988,  at  44-45.  See  AR  (VoL  129  Ref,  1592). 

Connolly  GN,  Orleans  CT,  Bhim  A,  Snuffing  tobacco  out  of  sport,  American  Journal  of  Public  Health 
Mar.  1992;82(3):352.  See  AR  (VoL  94  Ref.  629). 

'""  Connolly  QN,  Marketing  of  Nicotine  Addiction  By  One  Oral  Snuff  Manufacturer,  Tobacco  Control 
1995;4:73-79,  kt  74.  5««  AR  (VoL  528  Ref .  97,  appendix  9). 

'°"  Swedish  tobacco  Company,  Smokeless  Tobacco  fiom  Gotbenburg,  1994,  appendix  B,  quoted  in 
statement  of  Greg<»y  N.  Connolly  in  Health  Effects  of  Smokeless  Tobacco:  Hearings  Before  the 
Subcommittee  on  Health  and  the  Environment  of  the  Committee  on  Energy  and  Commerce.  U.S.  House  of 
Representative  103d  Cong.,  2d  Sess.  53  (Nov.  29, 1994)  (emphasis  added).  See  AR  (VoL  710  Ref  4). 
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buffering  agents,  sodium  caiix)nate  and  ammonium  carbonate,  are  used  in  smdceless 

tobacco  sold  in  the  U.S.*°^ 

Despite  this  evidence,  the  smokeless  tobacco  industry  argues  that  the  pattern  of  pH 

values  in  smokeless  tobacco  is  not  the  result  of  intentional  nicotine  manipulation.  The 

Agency  disagrees.  The  pH  values  in  the  upper  ranges  seen  in  marketed  smokeless  tobacco 

for  established  users  do  not  occur  naturally  in  the  tobacco  used  for  the  production  of 

smokeless  tobacco.  Jack  Henningfield,  chief,  clinical  pharmacology  branch  of  the  Addiction 

Research  Center  at  the  National  Institute  on  Drug  Abuse,  testified  before  Congress: 

Naturally  occurring  tobacco . . .  does  not  occur,  at  least  in  these  kinds 
oftobaccos,  at  the  high  pH  levels  that  we  observed.  Normal 
fermentation  processes  typically  result  in  acidification,  as  anyone  has 
found  when  they  saw  their  wine  turn  into  vinegar.  But  here  we  see 
very  high  [alkaline]  pH  levels  in  some  of  the  products.  *°^ 

Moreover,  other  produa  features  reflect  a  consistent  attempt  to  market  products  that 

deliver  smaller  amounts  of  nicotine  to  new  users  and  products  that  deliver  larger  amounts  to 

established  users.  For  example,  USTs  Skoal  Bandits  and  Pinkerton's  starter  product. 

Renegades,  are  packaged  in  teabag-like  pouches,  which  both  contain  a  much  smaller  amount 

of  snuff  (about  0.5g)  than  the  usual  standard  size  "pinch"  of  snuff  (about  15g).  The  pouch 

system  also  delays  the  release  of  nicotine  from  the  snuff.*"'*  Thus,  FDA  data  show  that, 


'""  Letter  to  Waxman  HA  and  Bliley,  Jr.  TJ  (U.  S.  House  of  Representatives)  from  Pape  SM  (Patton,  Boggs 
&  Blow)  (May  3,  1994),  witli  enclosure  Ingredients  Added  to  Tobacco  in  the  Manufacture  of  Smokeless 
Tobacco  Products  as  of  April  4. 1994.  See  AR  (VoL  192  Rcf.  2173). 

Health  Effects  of  Smokeless  Tobacco:  Hearings  Before  the  Subcommittee  on  Health  and  tiie 
Environment  of  the  Committee  on  Energy  and  Commerce,  U.S.  House  of  Representatives,  103d  Cong.,  2d 
Sess.  98  (Nov.  29, 1994)  (statement  of  Jack  Henningfield).  See  AR  (VoL  710  Ref.  4). 
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MenKxandum  from  Ciolino  L,  Moist  Snuff  Nicotine  Release  Studies  (Sep.  28,  1994),  at  1.  5**  AR  (Vol. 


30  Ref.  500-2). 
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under  typical  use  conditions,  a  standard  size  "pinch"  of  Copenhagen  releases  12  times  as 
m«c/i  mcoftn^  in  the  first  2  minutes  as  a  pouch  of  Bandits.***^^ 


5V4( 


The  evidence  thus  demonstrates  that  smokeless  tobacco  manufacturers  intentionally 

manipulate  the  pH  levels  of  sm<^less  tobacco,  thereby  controlling  and  adjusting  the  level  of 

nicotine  delivered  to  consumers.  Products  intended  for  new  users  have  unifonnly  lower 

levels  of  pH  and  nicotine  delivery  than  products  intended  for  experienced  users.  The  effect  is 

to  promote  niciotine  tolerance  and  addiction  in  users  of  smokeless  tobacco. 

b.       ;  Evidence  that  Teenage  Users  Graduate  from  Smokeless  Tobacco  with 
JLow  Nicotine  Deliveries  to  Products  with  Hi^  Nicotine  Deliveries 

Data  on  teenage  use  of  smokeless  tobacco  shows  that  the  manufacturers'  graduated 

nicotii»  deliveries  have  increased  addiction  to  smokeless  tobacco  amc»ig  young  people. 


These  data  shdw  that:  (1)  children  and  adolescents  begin  smokeless  tobacco  use  with  low 
nicotine  delivery  starter  products  and  then  switch  to  products  with  higher  nicotine  deliveries; 
and  (2)  the  number  of  children  and  adolescents  addicted  to  smokeless  tobacco  has  risen 
substantially  since  the  introduction  of  smokeless  tobacco  products  with  graduated  nicotine 


deliveries. 

Beforq  the  introduction  of  starter  brands  with  low  levels  of  nicotine  in  the  early 


)rejl 


1970's,  virtually  no  teenagers  and  young  adults  used  smokeless  tobacco.  According  to  the 


Centers  for ' 


se  Control  and  Prevention  (CDQ,  "[i]n  1970,  the  use  of  smokeless  tobacco 


1032, 


/<i  at  2.  See  AR  (VoL  30  Rcf.  500-2). 


460 


Federal  Rggiste;  /  Vol.  61,  No.  168  /  Wednesday,  August  28,  1996  /  Rules  and  Regulations    45117 


II.D.2. 
was  a  behavior  primarily  restricted  to  older  men  "'°''  In  that  year,  only  2.2%  of  young  males 

used  smokeless  tobacco,  compared  with  12.7%  of  males  age  65  or  older.*"^ 

In  the  1970's,  however,  smokeless  tobacco  manufacturers  began  to  market  low- 
nicotine  "starter"  products.'"^^  These  pnxlucts  have  proven  extremely  successful  in 
attracting  young  new  users.  Use  by  adolescent  males  aged  18  to  19  has  increased 
approximately  1,500%  between  1971  and  1991.'°^  Overall,  use  of  smokeless  tobacco  almost 
tripled  between  1970  and  1991.'°^^  As  discussed  in  section  n.B.2.,  above,  it  has  been 
estimated  that  approximately  75%  of  the  regular  young  users  of  smokeless  tobacco  are 
addicted  to  nicotine. 

Although  the  majority  of  the  industry's  advertising  dollars  are  spent  on  promoting 
low-  and  medium-nicotine  brands,  ^°^  these  brands  serve  mainly  as  a  stepping  stone  to  the 
high-nicotine  delivery  products.  Most  of  the  increased  sales  of  smokeless  tobacco  are  sales 
of  high-nicotine  delivery  brands,  like  Copenhagen. '°^' 


1033 


Health  Effects  of  Smokeless  Tobacco:  Hearings  Before  the  Subcommittee  on  Health  and  the 
Environment  of  the  Committee  on  Energy  and  Commerce,  U.S.  House  of  Representatives,  103d  CoDg.,  2d 
Sess.  34  (Nov.  29, 1994)  (statement  of  Michael  P.  &iksai).  See  AR  (Vol  710  Ref.  4). 
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Id. 


'  ^  Connolly  GN,  In  the  search  for  a  perfect  starter  product:  manipulation  of  nicotine  in  oral  snuff  brands 
(1994)  (unpublished),  at  3-4.  See  AR  (VoL  30  Ref.  511). 

'°^  Centers  for  Disease  Control  and  Prevention,  Office  of  Smoking  and  Health,  unpublished  data  from  1970 
and  1991  National  Household  Interview  Surveys  (rate  of  snuff  use  among  18-19  year-old  males  was  0.5%  in 
1970  and  7.6%  in  1991).  5««  AR  (VoL  31  Ref.  521-1). 


1037 


Id. 


'    *  Connolly  GN,  In  the  search  for  a  perfect  starter  product:  manipulation  of  nicotine  in  oral  snuff  brands 
(1994)  (unpubUshed),  at  5.  S«<r  AR  (VoL  30  Ref.  51 1). 

'"'W.at6. 
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A  stiKJy  by  CDC  confirms  the  role  of  low-nicotine  delivery  brands  as  starter  products. 

The  study  analyzes  data  from  CDC's  1993  Teenage  Attitudes  and  Practices  Survey  (TAPS) 

and  from  a  follow-up  study  to  the  1989  TAPS.*°^  The  authors  found  that  the  percentage  of 

beginning  teenage  snuff  users  who  bought  Skoal  Bandits  (low  nicotine  delivery)  and  Skoal 

(medium  niccitine  delivery)  was  higher  than  the  percentage  of  experienced  teenage  snuff  users 

who  bought  these  products.*®*'  Similarly,  the  propCMtion  of  teenage  snuff  users  who  chose 

Copenhagen  (pigh  nicotine  delivery)  was  about  three  times  higher  among  those  who  used 

snuff  for  4  years  or  more  than  among  those  who  used  snuff  for  1  year  or  less.'°*^  Use  of 

Copenhagen  was  also  higher  among  those  who  used  smdceless  tobacco  more  finequently  and 

with  increased  intensity.'"*'  The  study  also  included  an  analysis  that  found  that  of  those  who 

J 

used  Skoal  B^dits  or  Skoal  at  the  beginning  of  the  study,  neariy  a  third  had  switched  to 
Copenhagen  4  years  later. '°**  However,  among  those  who  used  Copenhagen  at  the  beginning 
of  the  study,  83%  were  still  using  it  4  years  later.  Thus,  teenage  moist  snuff  users  were 
significantly  more  likely  to  graduate  to  a  higher  nicotine  delivery  product  than  to  switch 
down  to  a  lower  nicotine  delivery  produa.'**' 

The  CpC  report  concluded  that  these  findings  "support  the  hypothesis  that  snuff 
users  in  eaiiier  stages  of  tobacco  use  and  nicotine  addiction,  use  brands  with  low  levels  of 


1040. 


Tomar  S,  Qiovino  G,  Eriksoi  M,  Smokeless  tobacco  brand  preference  and  switching  among  U.S. 


adolescents  and 


jyoung  adults.  Tobacco  Control  1995;4:67-72.  See  AR  (VoL  528  Ref.  97,  appendix  9). 
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Id.  at  69. 


/J.  at  71. 


Id. 


Id. 


Id. 
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free  nicotine^and  then  'graduate'  to  brands  with  high  levels."'"^  The  report  further  stated 

that  "[t]his  pattern  of  brand  preference  probably  reflects  a  progression  of  nicotine  addiction 

and  the  need  to  increase  nicotine  intake  to  maintain  the  same  physiological  and  psychological 

effects  (chronic  tolerance)."'*^^ 

More  frequent  smokeless  tobacco  use,  and  use  of  products  with  higher  amounts  of 
free  nicotine,  result  in  greater  difficulty  in  quitting,  which  is  one  of  the  characteristic  features 
of  addiction.  See  section  II.  A.3.b.,  above.  CDC  has  found  that  74%  of  young  people  who 
use  smokeless  tobacco  daily  report  that  "it's  really  hard  to  quit,"  compared  with  only  1 1%  of 
those  who  use  smokeless  tobacco  infrequently.*'*^  When  CDC  evaluated  the  data  by  brand, 
it  found  that,  of  young  people  who  used  smokeless  tobacco  only  infrequently,  22%  of 
infrequent  Copenhagen  users  reported  that  it  was  very  difficult  to  quit,  compared  with  only 
7%  of  infrequent  Skoal  or  Skoal  Bandits  users.'^' 

Thus,  empirical  evidence  indicates  that  the  manufacturers'  manipulation  of  nicotine 
deliveries  has  led  to  increased  tolerance  and  addiction  to  nicotine  among  young  smokeless 
tobacco  users.  Combined  with  the  evidence  of  the  manufacturers'  understanding  of  the 
pharmacological  effects  of  nicotine,  and  the  laboratory  evidence  of  graduated  nicotine 
deliveries,  this  evidence  shows  that  (I)  the  manufaaurers  manipulate  nicotine  in  a  manner 
that  encourages  new  users  to  become  tolerant  and  addicted  to  nicotine;  and  (2)  there  has 


"^  Id.  at  72. 
'°*'W.at71. 
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Health  Effects  of  Smokeless  Tobacco:  Hearings  Before  the  Subcommittee  on  Health  and  the  Environment 
of  the  Committee  on  Energy  and  Commerce,  U.S.  House  of  Representatives,  103d  Cong.,  2d  Sess.  40 
(Nov.  29, 1994)  (statement  of  Michael  P.  Eriksen).  See  AR  (VoL  710  Ref.  4). 
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Id. 


463     . 


45120    Federal  Register  /  Vol.  61,  No.  168  /  Wednesday,  August  28,  1996  /  Rules  and  Regulations 


U.D.2. 
been  a  signifitant  increase  in  smokeless  tobacco  use  and  nicotine  tolerance  and  addiction 

among  young  smokeless  tobacco  users  since  the  manufacturers  began  manipulating  nicotine 

deliveries.  Tnis  evidence  provides  a  sufficient  basis  for  the  Agency's  conclusion  that  the 

manufactureifs  intend  to  affea  the  struaure  and  function  oi  the  body. 

Documentary  Evidence  of  USTs  Deliberate  ^H^^raduation  Process^ 

Although  further  evidence  is  unnecessary  to  establish  that  smokeless  tobacco  is 
intended  to  affect  the  structure  and  function  of  the  body,  evidence  ftom  the  major  moist  snuff 
producer,  UST,  provides  striking  confirmation  of  an  intentional  plan  to  cause  tc^erance  and 
addiction  in  users  of  smokeless  tobacco.  This  evidence  shows  that  UST  intentionally 
manufactures  products  that  deliver  low,  medium,  and  high  amounts  of  nicotine;  markets  the 
lower  nicotii«  delivery  products  to  hew  users;  and  encourages  established  users  to  selea 
higher  nicotine  delivery  products.  UST  documents  explicitly  describe  the  con:^)any's  strategy 
as  a  "graduation  process,"  which  the  company  exploits  through  maiketing  and  advertising 
techniques. 

UST ;  development  of  products  offering  graduated  nicotine  deliveries  began  in  the 
late  1960's  or  early  1970*s.  The  company  initiated  the  '*Lotus  Project"  A  1972 
memorandum  describing  the  project  states  that  the  "aim"  was  "[t]o  make  it  easier  for  a  new 
user  to  use  tobacco  in  the  mouth";  that  the  'target  group"  was  "[n]ew  users . . .  age  group 
15-35";  and  that 


the  "product"  should  provide  "[n]icotine  satisfaction"  that  was  "[m]ild"  and 


'[ilnstant  but 


president  of  iJJSTs  foreign  subsidiary.  United  Scandia  International,  wrote  to  the  president  of 
UST  to  describe  the  graduated  nicotine  deliveries  that  should  be  offered: 


lOSO 


»10S0 


not  shocking."       In  another  document  discussing  the  Lotus  Project,  the 


The  Lotus  I^roject,  from  Marsee  v.  U.S.  Tobacco,  trial  exhibit  159.  See  AR  (VoL  30  Ref.  505-3). 
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There  should  be  three  products  of  three  different  tastes  and  strengths 
of  nicotine. 

a.  High  nicotine,  strong  tobacco  flavor .. . 

b.  Medium  strength  of  nicotine ... 

c.  Low  nicotine,  sweet  product^°^^ 

Shortly  after  these  Lotus  Projea  documents  were  written,  UST  began  aggressively  to 
market  low-nicotine  starter  products  to  new  users.  An  advertisement  for  "Happy  Days,"  one 
of  the  first  low-nicotine  products,  targeted  .the  product  "for  You  Guys  Just  Starting  Out."*°^^ 
In  addition,  UST's  low-nicotine  delivery  products  were  marketed  as  starter  products  through 
free  sampling  on  coUege  campuses  and  at  sports  events.  *°^' 

A  brochure  for  Skoal  Bandits  contained  instructions  on  how  to  use  the  products,  a 
mariceting  approach  tailored  to  the  new  user.'°^  In  contrast,  advertisements  for  UST's  high- 
nicotine  delivery  product,  Copenhagen,  do  not  contain  instructions  or  suggestions  that  they 
be  tried  by  new  users.  Rather,  Copenhagen's  advertisements  emphasize  "satisfaction,"  an 
implied  drug  claim.  See  section  n.E.2.,  below.  They  also  seem  to  encourage  graduation, 
using  the  slogan  "Sooner  or  Later,  It's  Copenhagen."*"^' 


'****  Intracompany  correspcmdence  firom  Watson  WW,  president.  United  Scandia  Internationals,  to  Bande  LA, 
iwesident,  U.S.  Tobacco  Company  (Jan.  2, 1972)  at  2,  ftomMarsee  v.  U.S.  Tobacco,  trial  exhibit  158 
(en^hasis  added).  See  AR  (VoL  30  Ref.  505-2). 

***'*  Connolly  GN,  In  search  for  a  perfect  starter  product:  manipulation  of  nicotine  in  oral  snuff  brands 
(1994)  (unpublished).  See  AR  (VoL  30  Ref.  51 1). 

'""  U.S.  Tobacco  Company,  College  Representative  Manual,  Introduction  (Jul.  31,  1985).  See  AR  (VoL  30 
Ref.  512). 

Health  Effects  of  Smokeless  Tobacco:  Hearings  Before  the  Subcommittee  on  Health  and  the  Environment  of 
the  Committee  on  Energy  and  Commerce,  U.S.  House  of  RepreserOatives,  103d  Cong.,  2d  Sess.  108  (Nov.  29, 
1994).  5eeAR(VoL710Ref  4). 

'°^  Connolly  GN.  In  search  for  a  perfect  starter  product:  manipulation  of  nicotine  in  oral  snuff  braruls 
(1994)  (unpublished),  at  5.  Se<r  AR(VoL30Ref.  511). 
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In  its  comment,  UST  denies  that  it  ever  used  a  graduation  strategy.  However, 

documents  {Resented  to  a  congressional  subcommittee  in  1994,  and  other  evidence,  indicate 

that  by  the  l$80's  senior  UST  officials  were  explicitly  describing  their  marketing  approach  as 

a  "graduation  process."  For  example: 

•   An  execui  ive  vice-president  of  UST  stated  in  a  1986  interview  published  in  a  UST 

newslettci: 

fw  a  ch  maiicet  there  is  a  set  of  criteria  which  have  been  established, 
and  rhust  be  met.  Skoal  Bandits  is  the  introductory  product,  and  then 


we  Idpk  towards  establishing  a  normal  graduation  profess 


lojo. 


1056 


Similarly ,  Ken  Carlsen,  a  division  manager  in  USTs  sales  department  from  1979  to  1986, 
stated  in  m  interview  in  the  H^a// S/reef  yoarmz/: 

They  talked  about  graduation  all  the  time— in  sales  meetings,  memos 


and  manuals  for  the  college  program.  //  was  a  mantra. 


1057 


There  are  nuinerous  other  statements  in  the  record  from  UST  officials  that  refer  expressly  to 
USTs  "graduation  process."'**'*  Indeed,  two  UST  documents  illustrate  the  company's 


'°^  Interview  df  Jack  Afirick.  executive  vice  president  of  U.S.  Tobacco  Company  and  president  of  the 
international  division.  Up  to  Snuff,  1986,  at  2  (emphasis  added).  See  AR  (Vol  1%  Ref.  2496). 

"*"  Freedman  AM,  Juiced  up:  how  a  tobacco  giant  doctors  snuff  brands  to  boost  their  Idck,"  Wall  Street 
Journal.  OcL  26, 1994  (emjAasis  added).  See  AR  (VoL  20  Ref.  201). 


loss 


I 


'  See  UST  sifatements  oa  nicotine  manipolatioii,  use  of  starter  brands  and  graduati<m  strategy,  as  cited  in 
statement  of  Gregory  N.  CcmnoUy  in  Health  Effects  of  Smokeless  Tobacco:  Hearings  Before  the 
Subcommittee  pn  Health  and  the  Environment  of  the  Committee  on  Energy  and  Commerce.  U.S.  House  of 
Representative^,  103d  Craig..  2d  Sess.  58-64  (Nov.  29, 1994).  See  AR  (Vol.  710  Ref.  4).  These  statements 
include  the  foUpwing: 

Tor  pet^ie  who  haven' t  tasted  (snuff)  you'd  of  course  begin  tbem  on  a  product 
that  hid  a  little  tobacco  taste,  but  wouldn't  turn  them  off. . . .  The  graduation  is  to 
a  more  tobacco-y  product ...  to  a  strcmgcr  product(s)."  Source:  Barry  Nova , 
formet  president,  U.S.  Tobacco  Company,  Wcdl  Street  Journal.  Oct  26, 1994 
(emphasis  added). 

"ProJ^uct  Graduation  Process. . . .  The  Smokeless  Consumer  Marketing 
Representative  must  be  aware  of  the  importance  of  devektping  new  users  on  a 
continuing  basis  and  the  in^)ortaiice  of  developing  basis  and  the  graduation 
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Strategy  graphically.  The  first,  a  chart  depicting  a  "graduation  process,"  displays  a  hierarchy 

of  UST  products.'"'*  Arrows  labeled  "graduation  process"  represent  the  progression 

envisioned  in  this  process,  from  the  starter  products.  Skoal  Bandits,  at  the  bottom,  past  Skoal 

Long  Cuts,  which  delivers  an  intermec^ate  level  of  nicotine,  to  Copenhagen  at  the  top  of  the 

chart. 


The  second  document,  another  chart,  depicts  the  graduation  iMxicess  as  a  bullseye. 


1060 


"Prospective  new  users"  is  printed  just  outside  the  outermost  ring  of  the  chart,  "Bandits"  is 
printed  in  the  outer  ring,  "Long  Cut"  and  "Skoal"  are  printed  in  successive  inner  rings,  and 
"Cope"  is  printed  in  the  bullseye.  The  rings  of  the  chart  thus  progress  from  the  towest 
nicotine  delivery  products  on  the  outside  to  the  highest  nicotine  delivery  products  in  the 
center  of  the  bullseye.  Marketing  strategies  for  each  circle  are  listed  outside  the  bullseye  and 
fiuther  demonstrate  the  company's  intention  to  sell  low-nicotine  delivery  products  to  new 


sampling  brands  and  con^)etitive  brands."  Source:  U.S.  Tobacco  Con^Miny 
Document  no.  2215172,  Marsee  Court  Transcript  at  1 14,  vol.  4,  read  into  the 
record  by  Mr.  Braly  (emphasis  added). 

'^Sampling  Skoal  Bandits  often  and  intensively  in  and  around  the  retail  account 
....  cieate[s]  new  customers  and  feed[s]  the  graduation  process."  Source:  U.S. 
Tobacco  Company  Document  no.  2101576,  Marsee  Court  Transcript  at  1 15,  vol  4, 
read  into  die  record  by  Mr.  Braly  (enq>hasis  added). 

Skoal  Bandits  **will  continue  to  fuel  the  i^w  user  base  to  assure  graduation  to  our 
IHimty  moist  brands."  Source:  U.S.  Tobacco  Conqjany  E>ocument  no.  2077832, 
Marsee  Court  Transcript  at  1 12,  vol.  4,  read  into  the  record  by  Mr.  Braly 
(enqrfiasis  added). 

"TTiis  brand  (Happy  Days)  has  been  clearly  positioned  as  a  starter  product." 
Source:  U.S. Tobacco  Documait  no.  2143461,  Afar5««  Court  Transcript  at  1 14,  vol. 
4,  read  into  the  record  by  Mr.  Braly  (emphasis  added). 

***"  Health  Effects  of  Smokeless  Tobacco:  Hearings  Before  the  Subcommittee  on  Health  and  the  Environment 
of  the  Committee  on  Energy  and  Commerce,  U.S.  House  of  Representatives,  103d  Cong.,  2d  Sess.  62 
(Nov.  29, 1994).  See  AR  (Vol  710  Ref.  4). 


1060 


Id.  at  101. 
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users  and  higjh- nicotine  delivery  products  to  established  users.  For  example,  "mass"  free 

sampling  is  planned  for  Bandits,  "quality  1  on  1"  sampling  for  Skoal  Long  Cut,  and  no 

sampling  iot  Copenhagen.  Similariy,  while  "mass"  advertising  is  planned  for  Bandits,  only 

'^focused"  advertising  to  "[r]einforce  image  among  current  users"  is  planned  for  Copenhagen. 

And  while  public  relations  efforts  for  Bandits  and  Long  Cut  aie  to  be  "[e]ducational,"  public 

relations  effdrts  fw  Skoal  and  Copenhagen  are  to  "[ejmphasize  tradition  and  heritage."***** 

The  yST  documents  show  further  that  the  company's  manipulation  oi  nicotine  was 
deliberate.  A  senior  vice  president  for  maiketing  at  UST,  for  example,  has  conceded  that  one 
UST  product!  under  devetopment  in  tiie  eaily  1980's  was  intended  to  deliver  less  nicotine  by 
design  by  lowering  pH.****^ 

Xhestt  UST  documents  provide  persuasive  confirmation  that  UST  produces  smokeless 
tobacco  brands  with  a  range  of  nicotine  deliveries  in  order  to  allow  users  to  progress  from 
low-nicotine  delivery  products  to  high-nicotine  delivery  products.  Low-nicotine  delivery 
products,  which  avoid  overdosing  new  users  who  have  not  yet  developed  a  tolerance  to 
nicotine,  are  deliberately  mariceted  to  "you  guys  just  starting  out"  Once  these  new  users 
develop  a  tolerance  to  nicotine,  UST  provides  them  with  high-nicotine  delivery  products  that 
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U.S.  Tobac  DO  Coiiii>any,  Expanding  User  Base  (undated).  This  document  was  disclosed  during  discovery 
in  Marsee  v.  U  S.  Tobacco.  See  AR  (VoL  30  Ref.  518) 
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The  exdumge  from  tbe  Marsee  trial  transcript  on  this  point  was: 

Q:  Sol  this  Red  Seal  menthol  product  was  intended  to  deliver  less  nicotine  by 
design  by  lowering  the  pH;  is  that  correct? 
A:  nkt  is  collect 


Deposition  of  Erik  Lindqvist,  transcript  of  jury  trial  proceedings  at  1668  Marsee  v.  U.S.  Tobacco,  Qvil 
Action  No.  84-2777R  (W.D.  Ok.  1986)  (emphasis  added).  See  AR  (VoL  22  Ref.  292). 
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satisfy  their  addiction  to  nicotine.  This  is  strong  evidence  that  smokeless  tobacco  is  intended 

to  affea  the  structure  and  function  of  the  body. 

3.        Conclusion 

After  careful  consideration  of  the  evidence  in  the  administrative  record  and  the 
'comments  on  the  Jurisdictional  Analysis,  the  Agency  finds  that  smokeless  tobacco 
manufacturers  intend  that  their  products  cause  significant  pharmacological  effects  in 
smokeless  tobacco  users.  The  Agency  bases  this  finding  primarily  on  two  grounds. 

First,  the  evidence  shows  that  smokeless  tobacco  manufacturers  underetand  that 
nicotine,  one  of  the  principal  ingredients  in  smokeless  tobacco,  has  pharmacological  effects 
and  uses,  including  causing  and  sustaining  addiction. 

Second,  the  evidence  shows  that  the  major  smokeless  tobacco  manufaaurers  carefully 
manipulate  the  delivery  of  this  phannacologically  active  and  addictive  dnig  in  a  manner  that 
promotes  tolerance  and  addiction.  Specifically,  they  manufeaure  low-nicotine  delivery 
products  for  new  users,  who  have  not  yet  developed  a  tolerance  to  nicotine,  and  high- 
nicotine  delivery  products  for  experienced  users,  who  need  higher  nicotine  doses  to  sustain 
tiieir  addiction.  In  the  case  of  UST,  the  company's  internal  documents  explicitiy 
acknowledge  tiiis  "graduation  process."  The  effea  of  this  nicotine  manipulation  has  been  to 
increase  addiction  to  smokeless  tobacco  among  young  people. 

Based  on  the  cumulative  evidence,  the  Agency  finds  that  smokeless  tobacco 
manufacturers  intend  to  market  smokeless  tobacco  tiiat  produces  tolerance  and  addiction  in 
smokeless  tobacco  users.  The  Agency  tiierefore  concludes  that  smokeless  tobacco  is 
intended  to  affect  tiie  stiiicture  and  function  of  the  body  within  tiie  meaning  of  the  Federal 
Food,  Drug,  and  Cosmetic  Aa. 
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Response  to  Comments 

Comments  on  pH  Manipulation 

Q  mments  submitted  by  the  smokeless  tobacco  industry  challenge  the  Agency's 
assertion  t  lat  manufacturers  produce  graduated  nicotine  deliveries  in  their  products  primarily 
by  manipulating  the  pH  of  the  tobacco.  TTie  comments  claim  that  the  Agency  presented  no 
evidence  of  pH  manipulation,  that  pH  is  not  a  determinant  of  nicotine  absorption,  that  other 

factors  del|ermine  nicotine  absorption,  and  that  FDA's  data  shows  that  smokeless  tobacco  has 

I 
1 

a  low  capacity  to  alter  salivary  pH,  neg   ■  ^  the  possibility  that  the  tobacco  pH.is  relevant  to 
absorption.  None  of  these  comments,  however,  present  a  persuasive  rebuttal  to  the  Agency's 


analysis. 


1. 


The  smokeless  tobacco  industry  comments  contend  that  the  data  presented  by 


the  Agency  demonstrate  that  pH  levels  vary  widely  within  products  and  little  across  product 
lines,  mak  ng  implausible  the  claim  that  companies  manipulate  and  control  pH  as  a  way  of 
controlling  nicotine  delivery  from  smokeless  tobacco.  Specifically,  regarding  the  FDA 

! 

laboratory]  data,  one  comment  questions  FDA's  assertion  that  smokeless  tobacco 
manufacturers  control  the  delivery  of  nicotine,  as  measured  by  free  nicotine  calculations 
based  on  smokeless  tobacco  pH,  when  those  values  can  vary  up  to  300%  for  the  same 
product 

Tl  B  Agency  disagrees  with  this  ommient  Review  of  the  data  presented  by  four 
laboratorii  s  (two  FDA  laboratories,  the  laboratory  of  the  National  Institute  for  Drug  Abuse 
(NIDA),  a  nd  the  laboratory  of  the  American  Health  Foundation)  shows  that  despite  some 
variation  ^  ^dthin  product  brands,  there  is  a  remarkably  consistent  pattern  of  pH  manipulation 
across  produa  lines.  For  example,  all  of  the  laboratories  found  that  for  UST  products. 
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Copenhagen  has  the  highest  average  pH,  the  Long  Cut  brands  have  intermediate  pH's,  and 

most  flavors  of  Skoal  Bandits  have  the  lowest  average  pH's.  The  FDA  laboratories  and  the 

American  Health  Foundation  laboratory  found  that  Conwood's  starter  produa  (Hawken)  had 

pH  levels  less  than  6,  while  its  product  for  experienced  users  (Kodiak  Wintergreen)  had  pH 

levels  greater  than  8.  FDA  also  examined  various  pnxiucts  of  Swisher  International  and 

found  the  same  pattem  of  pH  and  nicotine  dose  graduation. 

FDA  agrees  that  there  is  some  variation  within  products,  in  part  due  to  storage 
conditions  and  storage  duration.  The  fact  that  there  is  variation  within  products  may  also 
reflect  the  natural  variati(Mi  one  would  expect  in  an  organic  product  that  is  marketed  in  a 
biologically  active  state.  For  example,  processes  occur  during  the  shelf  life  of  the  product 
that  could  alter  pH  over  time.'*^^  Nonetheless,  the  evidence  demonstrates  that  there  is  a 
consistent  pattem  in  which  products  mariceted  as  "starter  products"  are  substantially  lower  in 
pH  than  are  products  marketed  to  experienced  users. 

There  is  no  basis  in  the  administrative  record  to  conclude  that  these  patterns  of  pH 
graduation  could  occur  naturally  or  would  be  induced  by  the  manufacturer  for  any  reason 
other  than  to  alter  nicotine  delivery.  The  high  pH  levels  observed  in  the  moist  snuff  products 
with  high  nicotine  deliveries  does  not  occur  naturally.**^ 

2.        Smokeless  tobacco  industry  comments  state  that  FDA  relies  upon  laboratory 
(in  vitro)  pH  data,  which  the  comments  claim  are  not  relevant  to  consumer  (in  vivo) 
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Djordjevic  MV,  Hoffman  D,  Glynn  T,  et  al.,  US  commercial  brands  of  moist  snuff,  1994,  assessment  of 
nicotine,  moismre,  andpH,  Tobacco  Control  1995;4:62-66,  at  63-64.  See  AR  (Vol.  528  Ref.  97,  appCTdix9). 
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Health  Effects  of  Smokeless  Tobacco:  Hearings  Before  the  Subcommittee  on  Health  and  the  Environment 
of  the  Committee  on  Energy  and  Commerce.  U.S.  House  of  Representatives,  103d  Cong.,  2d  Sess.  98 
(Nov.  .29, 1 994)  (testimony  of  Jack  Hemiingfield).  See  AR  ( VoL  7 1 0  Ref.  4).    - 
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nicotine  from  smokeless  tobacco.  Specifically,  these  conraients  state  that  the 
to  present  any  data  demonstrating  a  connection  between  smokeless  tobacco 

pH,  measur^  in  vitro,  and  the  aaual  rate  and  extent  of  nicotine  absorbed  in  smokeless 

I 

tobacco  use|^. 

FD/ .  disagrees  that  in  vitro  data  on  smokeless  tobacco  pH  are  irrelevant  to  nicotine 
absorption  in  humans.  Basic  scientific  principles,  experience  with  nicotine  gum  and  patches, 
and  FDA  laboratory  data,  demonstrate  that  the  effea  of  increasing  pH  is  to  increase  the 
amount  of  free  nicotine  available  for  absorption. 

As  described  in  section  n.D.2.a.,  above,  it  is  well  established  that  the  absorption  of 
drugs  into  tie  bloodstream  can  be  increased  by  adjusting  pH  levels,  and  that  increasing  the 
pH  of  nicotihe  converts  nicotine  salts  into  free  nicotine,  rendering  it  significantly  more 
absorbable.  Researchers  funded  by  the  tobacco  industry  have  confirmed  this  point,  stating 
that  nicotine  absorption  in  the  mouth  increases  as  a  function  of  pH  and  that  "the 


pharmacolo 


peal  response  is  clearly  dependent  on  the  amount  of  nicotine  in  the  mouth  as 


fteebase."'"'^  * 

The  nicotine  polacrilex  gum  (Nicorette),  which  is  approved  for  treatment  of  nicotine 
addiction  b:  providing  relief  from  withdrawal  symptoms,  provides  further  evidence  of  the 
relationship!  between  pH  and  nicotine  absorption.  TTie  gum  is  formulated  to  provide  a  pH  of 
approximately  8,  and  the  nicotine  in  the  gum  is  well-absorbed  at  this  pH.  Versions  of  the 


nicotine  guin  that  had  lower  pH  levels,  however,  provided  insufficient  nicotine  absorption 
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'*^^  Armitage  AK,  Turner  DM,  Absnption  of  nicotine  in  cigarette  and  cigar  smoke  through  the  oral  nucosa, 
Ncaure  1970;226:1231-1232.  See  AR  (VoL  143  Ref.  1810). 

'""  Henningfield  JE,  Radzius  A,  Cooper  TM,  et  al.,  E>rinldng  coffee  and  carbonated  beverages  blocks 
absorption  of  nicotine  from  nicotine  polacrilex  gflm.  Journal  of  the  American  Medical  Association  1990; 
264: 1 560- 1 544.  See  AR  (VoL  29  Ref.  49 1  -2). 
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One  of  the  principal  effects  of  pH  adjustment  is  to  alter  the  rate  of  drug  delivery  to 

the  target  receptors  in  the  body.  The  rate  of  drug  delivery  is  well  known  to  affea  a  wide 

range  of  pharmacological  effects  for  numerous  drug  products.  For  example,  a  slow  rate  of 

absorption  is  the  critical  reason  that  nicotine  patches  do  not  produce  mood-altering 

effects. '"*'  These  effects  occur  only  when  nicotine  is  absorbed  quickly  into  the  body. 

FDA  conducted  tests  to  assess  the  speed  of  nicotine  transfer  across  the  membranes 
using  smokeless  tobacco  with  different  pH  levels.  The  results  showed  that,  consistent  with 
scientific  theory,  pH  levels  affected  nicotine  transfer  nicotine  from  the  high-pH  produa  was 
transferred  across  membranes  more  quickly  than  was  nicotine  from  the  low-pH  product.  In 
fact,  in  the  first  2  minutes,  the  amount  of  nicotine  released  from  a  typical  size  pinch  of 
Copenhagen,  a  product  with  a  high  pH,  was  12  times  higher  than  the  amount  of  nicotine 
released  from  a  Skoal  Bandit  pouch,  a  product  with  a  low  pH.'°^ 

For  these  reasons,  FDA  finds  that  there  is  an  adequate  scientific  basis  to  conclude  that 
in  vitro  pH  values  predict  changes  in  nicotine  delivery. 

3.        One  smokeless  tobacco  industry  comment  presents  a  study  performed  by 
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Andersson,      which  it  claims  refutes  FDA's  reliance  on  in  vitro  pH  data.  The  comment 
states  that  the  Andersson  study  demonstrated  higher  levels  of  nicotine  in  users  of  lower  pH 
chewing  tobacco  than  in  users  of  higher  pH  moist  snuff.  According  to  the  comment. 
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Benowitz  NL,  Pharmacodynamics  of  nicotine:  implications  for  rational  treatment  of  nicotine  addiction. 


British  Journal  of  Addiction  1991;86:495-499,  at  496.  See  AR  (VoL  71  Ref.  52). 
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See  Ciolino  L,  Moist  Snuff  Nicotine  Release  Studies  (Sep.  28,  1994),  at  2.  See  AR  (VoL  30  Ref.  500-2). 


'°"  Andersson  G,  Bjomberg  G,  Curvall  M,  Oral  mucosal  changes  and  nicotine  disposition  in  users  of 
Swedish  smokeless  tobacco  products:  a  comparative  study,  J  Oral  Pathol  Med  1994:161-167.  See  AR  (VoL 
526  Ref.  95,  vol.  VII). 
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data  demonstrate  that  the  smokeless  tobacco  product  with  the  highest  pH  (8.5 


to  8.6)  had  tie  poorest  buccal  absorption  of  nicotine.  The  comment  argues  that  these  data 


t 


support  the  dontention  that  smokeless  tobacco  pH  is  irrelevant  to  nicotine  absorption  in  the 
smokeless  tobacco  user. 

FDA  disagrees  with  this  comment  In  fact,  the  Andersson  study  found  that  the  degree 
of  nicotine  ektraction  was  "significantly  higher"  among  users  of  loose  moist  snuff  than  among 
users  of  moiit  snuff  in  pouches.'"'"  This  finding  is  consistent  with  FDA's  analysis,  because 
the  loose  mc  ist  snuff  had  a  higher  pH  than  the  moist  snuff  in  pouches.'"'' 

Mor^ver,  the  comment  mischaracterizes  the  Andersson  findings  in  other  ways  as 
well.  First,  the  study  did  not  compare  absorption  characteristics  on  a  gram-for-gram  basis 
across  products  differing  in  pH.  For  example,  the  smokeless  tobacco  produa  with  the 
highest  absQ  ption,  a  type  of  chewing  tobacco,  had  over  twice  as  much  nicotine  in  it  as  any  of 
the  moist  sni  iff  products  used  in  this  study  and  subjects  in  the  study  used  varying  amounts  of 
smokeless  tobacco.  Thus,  nicotine  absoq)tion  in  the  study  could  have  been  affected  by  the 
uhcontrolledj  variation  in  the  amount  of  nicotine  consumed,  confounding  the  effects  of  pH  on 
nicotine  absorption. 

Second,  the  study  measured  nicotine  blood  levels  at  only  one  time  point,  which  is 


i 


inadequate  to  determine  nicotine  absorption  (rate  or  extent).  Third,  the  authors  did  not  claim 
that  the  studV  demonstrated  anything  about  the  effects  of  pH  on  absorption. 


!070 
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Id.  at  164. 


Id. 
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Thus,  the  Andeisson  study  provides  no  support  for  the  argument  that  in  vitro  data  are 

inadequate  to  describe  the  amount  of  nicotine  available  for  absorption. 

4.        The  comments  ftom  the  smokeless  tobacco  industry  state  that  a  variety  of 
biological  and  behavioral  faaors  are  stronger  determinants  of  nicotine  absorption  than  the  pH 
of  the  product  The  comments  cite  such  factors  as  the  length  of  time  the  smokeless  tobacco 
is  left  in  the  mouth,  the  extent  to  which  the  smokeless  tobacco  is  "worked"  by  the  user,  the 
rate  and  volume  ef  expectorate,  and  the  frequency  and  amount  of  swallowing,  as  well  as 
salivary  pH. 

FDA  agrees  that  other  factors  can  influence  nicotine  absorption  besides  pH  levels. 
Moreover,  some  of  these  additional  faaors  are  within  the  control  of  the  manufaaurer, 
including  the  use  of  pouches  for  some  products;  additives,  such  as  humectants;  the  cut  of  the 
tobacco;  and  the  use  of  various  binding  agents.  Nonetheless,  the  role  of  these  other  factors 
appears  to  be  less  significant  The  UST  report  entiUed  "Pharmacokinetics  of  Nicotine  and  its 
Major  Metabolites  in  Naive  and  Habituated  Snuff  Takers,"  for  instance,  concluded,  that  after 
using  identical  portions  of  snuff  there  "appears  to  be  no  differences"  in  plasma  nicotine  levels 
between  inexperienced  and  experienced  smokeless  tobacco  users.*°^^  One  would  expect 
many  of  the  factors  cited  by  the  comment,  including  rate  and  volume  of  expectorating,  and 
frequency  and  amount  of  swallowing,  to  differ  between  inexperienced  and  experienced  users, 
but  these  differences  apparently  did  not  affect  amount  of  nicotine  absorption  in  the  two 
groups. 
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U,S.  Tobacco,  Pharmacokinetics  of  Nicotine  and  its  Major  Metabolites  in  Naive  and  Habituated  Snuff 
Takers,  UST  document  finwn  Marsee,  fiimtifTs  exhibit  3.27  at  13.  See  AR  (VoL  344  Ref.  5436). 


475 


45132    Federal  Register  /  Vol.  61,  No.  168  /  Wednesday.  August  28.  1996  /  Rules  and  Regulations 


.n.D.4. 

Sim  ilarly,  the  final  results  firom  a  preliminary  study  cited  by  the  smokeless  tobacco 
industry  concluded  that  "buccal  nicotine  absorption  was  not  affected  by  saliva  discharge 
^^,,1073  •jjijggg  results  aje  similar  to  those  of  a  companion  study  by  Nemeth-G)siett  et  al., 
which  studied  the  effect  of  the  chewing  rate  on  nicotine  absorption  from  nicotine  gum.^°^*  In 
another  study  by  these  researchers,  pH  was  varied,  producing  a  strong  effect  on  nicotine 
absorption  from  nicotine  gum.  In  this  companion  study,  there  was  minimal  absorption  under 
acidic  conditions  and  significant  absorption  under  alkaline  conditions/"^'  Taken  together, 
these  studies  show  that  the  effects  of  pH  on  nicotine  absorption  are  more  significant  than  the 
effects  of  oral  manipulation. 

Moreover,  behavioral  factors  slwuld  have  a  minor  impact  when  comparing  the  effea 


of  a  series  Of  smokeless  tobacco  on  a  given  user,  because  the  habits  of  the  user  should  be 
relatively  constant.  Therefore,  for  any  individual  snwkeless  tobacco  user,  a  product  line  with 
graduated  pH  levels  will  produce  graduated  nicotine  deliveries. 

In  conclusion,  although  the  Agency  agrees  that  biological  and  behavioral  faaors  can 
influence  absorption  of  nicotine,  the  Agency  finds  that  product  pH  has  an  established  and 
significant  role  in  controlling  the  absorption  of  nicotine. 


5. 


A  smokeless  tobacco  industry  comment  emphasizes  the  role  of  saliva  and 


states  that  me  pH  levels  of  smolreless  tobacco  do  not  influence  nicotine  absorption.  The 


'°^  Cohen  C'  Radzius  A,  Simmoos  E,et  al..  Time  course  of  buccal  nicotine  absorption  (NIDA  unpublished 
report,  1994),  (emphasis  added).  SeeAR(Wol  711  Ref.  15). 
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Nemedi-Coslett  R,  Beoowitz  NL,  Robinson  N,  et  al..  Nicotine  gum:  chew  rate,  subjective  effects  and 
plasma  nicotine.  Pharmacology,  Biochemistry.  &  Behavior  1988;29:747-751.  See  AR(VoL  711  Ref.  10). 

'"^^  Henningfield  JE,  Radzius  A,  Cooper  TM,  et  al..  Drinking  coffee  and  carbonated  beverages  blocks 
absorption  of  nicotine  from  nicotine  polacrilex  gum.  Journal  of  the  American  Medical  Association  1990; 
264:1560-15^.  See  AR  (Vol  29  Ref.  491-2). 
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comment  aigues  that  FDA  data  show  that  the  buffering  capacity  of  saliva  is  greater  than  that  - 

of  smokeless  tobacco.  Thus,  according  to  the  comment,  when  the  smokeless  tobacco  and 

saliva  mix  in  the  mouth,  the  resultant  pH  of  the  mixture  is  detennined  by  the  saliva  and  not 

the  tobacco. 

FDA  disagrees  with  this  comment  FDA  assessed  the  buffering  capacity  of  saliva  in  a 
report  entitled  "Relative  Buffering  Capacity  of  Saliva  and  Moist  Snuff;"'**'*  This  study  tested 
1-ml,  2.5-ml,  5-ml,  and  10-ml  volumes  of  saliva.'"''  For  each  brand  of  smokeless  tobacco 
tested,  the  pnxluct  pH  was  measured  and  a  1.5g  quantity  of  tobacco,  representing  a  typical 
pinch,  was  selected.  The  effect  of  saliva  volume  on  the  resultant  pH  of  saliva/moist  snuff 
mixtures  was  then  evaluated.  Contrary  to  the  conunents  of  the  smokeless  tobacco 
manufacturers,  the  results  of  this  study  indicate  that  the  saliva  pH  was  altered  by  addition  of 
the  smokeless  tobacco  at  all  saliva  volumes  tested,  demonstrating  that  piodua  pH  will 
influence  the  amount  of  free  nicotine  available  for  absorption. 

FDA's  Artificial  Saliva  Study,  which  is  cited  by  the  comment,  does  not  conflict  with 
these  results.  As  clearly  stated  in  the  FDA  memorandum  sjimmarizing  the  study,  the 
Artificial  Saliva  Study  was  designed  to  measure  and  compare  the  rate  of  nicotine  release  from 
smokeless  tobacco.  The  study  did  not  measure  smokeless  tobacco  effects  on  the  pH  of  the 
artificial  saliva.'"'* 
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Memorandum  from  Ciolino  L,  Relative  Buffering  Capacity  of  Saliva  and  Moist  Snuff.  (Sep.  28,  1994) 
5«eAR(VoL29Ref.499). 
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Id.  ill. 


Memorandum  from  Ciolino  L,  Moist  Snuff  Nicotine  Release  Studies  (Sep.  28,  1994),  at  table  IV  B 
See  AR  (VoL  30  Ref.  500-2). 
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Mofleover,  there  are  several  reasons  why  the  Artificial  Saliva  Study  cannot  be  used  to 

answer  the  question  of  whether  saliva  pH  or  product  pH  dominates  in  the  absOTption  process 

for  nicotine  from  smokeless  tobacco.  First,  the  experiments  in  the  Artificial  Saliva  Study 

were  conducted  for  all  of  the  products  using  only  0.5g  of  smokeless  tobacco.  This  amount 

(O^g)  was  nsed  because  this  is  the  net  tobacco  weight  in  the  Skoal  Bandits  pouch  and 

because  the  purpose  of  this  study  was  to  make  a  controlled  comparison  among  products.  As 

stated  in  thd  FDA  memo,  however,  1 .5g  of  tobacco  more  closely  represents  a  typical  "pinch" 

for  Copenhagen,  as  well  as  for  Skoal  Long  Cut  Wintergreen  and  Skoal  Original  Fine  Cut 

Wintergreei.*"^'  Thus,  the  amount  of  product  used  in  the  experiments  is  three  times  lower 

than  in  typiial  use  conditions  for  the  latter  three  products,  and  certainly  no  conclusion  can  be 

drawn  firoml  this  study  as  to  whether  salivary  pH  or  product  pH  would  dominate  under  typical 


use  conditions 


the  experiments  in  the  Artificial  Saliva  Study  were  conducted  using  10  ml  of 
saliva.  Although  there  is  about  10  ml  of  saliva  in  the  human  mouth,  the  volume  of  saliva  that 

J 

the  plug  of  1 


contacts! 


'  moist  snuff  when  it  is  initially  placed  in  the  mouth  and  used  as  directed  is 


much  less  than  10  ml.  When  used  as  directed  by  the  maifufacturers,  moist  snuff  is  intended  to 


stay  in  one  place  in  the  mouth,  limiting  mixing  with  saliva.  Its  use  does  not  require  the  active 

oral  manipulation  and  accompanying  salivary  saturation  of  chewing  tobacco  products.  A 

pindi  CM"  a  pouch  of  moist  snuff  is  a  self-contained  dosing  unit  that  is  wedged  between  the 

i 
gum  and  ctijeek  in  such  a  manner  that  it  would  be  relatively  protected  from  rapid  saturation 

by  saliva. 


'""W-atl. 
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Indeed,  the  industry's  own  instructions  to  users  are  to  lodge  the  product  between  the 

cheek  and  gum  to  minimize  such  mixing  or  float  In  direa  marketing  and  advertising 
campaigns,  new  users  are  specifically  instructed  on  how  to  use  moist  snuff  products  to 
minimize  mixing  with  saUva.  For  example,  in  a  UST  advertisement  entitled  "Walt  Ganison 
answers  your  questions  about  smokeless  tobacco,"  the  advertising  copy  states:  "Just  take  a 
small  pinch  between  your  thumb  and  forefinger,  put  it  between  your  cheek  and  gum,  and 
leave  it  there.  The  tobacco  will  slowly  release  its  great  flavor  to  give  you  real  tobacco 
satisfaction."'^*"  In  another  UST  advertisement,  the  instructions  are  consistent  "How  do  I 
use  Skoal  Bandits?  Simply  take  a  pouch  and  place  it  between  your  upper  lip  and  gum.  Leave 
H  there,  but  DON'T  CHEW  IT.  The  pouch  works  like  a  teabag,  holding  the  tobacco  in,  but 
letting  the  flavour  out."'"*'  These  instructions  to  consumers  minimize  salivary  mixing  and 
oral  dissolution  of  the  products.  The  less  saliva  contacts  the  product,  the  more  the  produa 
pH  controls  absorption. 

Third,  the  product  pH's  of  the  particular  tins  of  smokeless  tobacco  used  in  the 
Artifidal  Saliva  Study  were  not  determined.  Without  knowing  the  produa  pH  levels,  the 
relative  effects  of  saliva  and  produa  on  the  net  solution  pH  after  addition  of  the  produa 
cannot  be  evaluated.  When  discussing  FDA's  Artificial  Saliva  Study,  the  comment 
misrepresented  pH  levels  that  were  measured  as  part  of  the  Repnxlucibility  Study  portion  of 
this  work  as  the  produa  pH  levels.  The  measurements  in  tb&  Reproducibility  Study  were 
made  on  different  lots  of  smokeless  tobacco  than  were  used  in  the  Artificial  Saliva  Study. 


lOSO 


Ernster  VL,  Advertising  and  promotion  of  snuAeless  tobacco  products,  Monograj^s/NaHonal  Cancer 
Institute  1989:87-94.  at  90.  See  AR  (VoL  65  Ref.  853). 
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Advcitisement:  "Introducing  Skoal  Bandits,  The  new  way  to  enjoy  tot)acco  "  See  AR  (VoL  241 
Rd  3260). 
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The  smokeless  tobacco  manufacturers  themselves  argue  that  there  is  lot-to-lot  variability  for 
product  pHl  Accordingly,  the  products'  pH  from  the  Reproducibility  Study  were  not 
necessarily  the  same  as  the  pH  of  the  products  tested  in  the  Artificial  Saliva  Study. 

In  c  onclusion,  the  comment  mischaracterized  the  Agency's  laboratory  data  and  drew 
erroneous  Conclusions  from  the  data  presented.  In  fact,  FDA's  analyses  shows  that  the  pH  of 
smokeless  tobacco  affects  the  pH  levels  of  the  saliva  in  contact  with  the  smokeless  tobacco, 
thereby  controlling  the  level  of  nicotine  absorption. 

6.  One  smokeless  tobacco  industry  comment  states  that  solids,  such  as  tobacco, 
cannot  havfc  a  pH  value. 

Solid  materials  must  mix  with  a  liquid  before  the  product's  pH  is  measured.  When 
using  the  terms  "tobacco  pH"  or  "product  pH,"  the  Agency  and  other  laboratories  that  have 
conducted  studies  on  smokeless  tobacco  pH  are  referring  to  the  measured  pH  when  the 
smokeless  tobacco  product  is  allowed  to  contact  an  aqueous  environment  such  as  water  or 
saliva,  as  the  product  does  when  it  is  placed  in  the  tobacco  user's  mouth.  The  studies  on 
smokeless  tobacco  pH  are  designed  to  determine  whether  "various  brands  of  smokeless 
tobacco  are  designed,  fonnulated,  processed,  or  otherwise  manipulated  to  control  the  pH  of 
the  produa  after  contact  with  the  aqueous  environment  in  the  user*  s  mouth. 

7.  Smokeless  tobacco  industry  comments  cite  two  reports  written  by  Jeffrey  R- 
Idle  criticising  smokeless  tobacco  pH  studies  and  reports  and  FDA  laboratory  data.  The 
comments  also  claim  that  Idle's  analysis  was  sent  to  the  Centers  for  Disease  Control  and 
Prevention  (CDC)  by  the  UST  and  was  shared  with  "interested  parties."  The  comments 
assume  th4t  CDC  shared  this  analysis  with  FDA  and  question  why  the  analysis  is  not  in  the 
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administrative  record.  Idle's  analysis  was  not  placed  in  the  administrative  record  when  the 

Jurisdictional  Analysis  was  issued  because  the  Agency  was  not  aware  of  the  document 

The  Agency  has  reviewed  the  memorandum  of  Jeffrey  Idle  to  UST  entitled  "FDA 

Proposed  Rule:  FDA  Memoranda,"  dated  December  13, 1995,  and  relevant  portions  of 

Idle's  memorandum  to  UST  dated  Febmary  9, 1995.'"^  For  several  reasons,  some  of  which 

are  described  below,  FDA  concludes  that  Idle  and  the  commenters  either  misunderstood  or 

mischaracterized  FDA's  results  and  analyses.  Moreover,  Idle's  review  selects  certain  data 

favorable  to  his  position,  while  ignoring  data  contrary  to  his  position. 

a.  Idle's  analysis  asserts  that  FDA's  reliance  on  the  laboratory  data  showing 
graduated  nicotine  deliveries  is  not  valid  because  the  analytic  m^ods  used  by  the 
laboratories  were  not  standardized. 

FDA  acknowledges  that  the  four  laboratories  involved  conducted  independent 
analyses,  using  slightly  different  methods,  to  compare  the  nicotine  deliveries  of  various 
brands  of  smokeless  tobacco.  Nonetheless,  all  four  labcotories  found  a  remarkably  similar 
trend  of  graduated  nicotine  delivery  across  product  lines.  Contrary  to  Idle's  comment,  the 
faa  that  different  laboratories,  using  different  methods,  reach  the  same  conclusion 

« 

increases-father  than  diminishes — the  reliability  of  the  conclusion. 

b.  Idle' s  analysis  asserts  that  the  fact  that  a  range  of  pH  levels  and  free  nicotine 
deliveries  were  observed  for  individual  brands  in  the  laboratory  data  shows  that  the 
manufacturers  do  not  control  pH  or  free  nicotine.  According  to  Idle's  analysis,  if  pH  levels 
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Memcffandum  from  Idle  JR  to  U.S.  Tobacco  Company  (Dec.  13, 1995).  See  AR  (VoL  529  Rcf.  98, 


appendix  6). 

Siatemeniof  Jeflrey  R.  Idle  (Feb.  9, 1995).  See  AR  (VoL  526  Ref.  95,  voL  VI). 
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and  free  nicjotine  delivery  were  controlled,  the  pH  levels  and  free  nicotine  deliveries  would 

never  vary  within  a  brand. 

FDi  I  disagrees  with  this  comment  There  are  many  explanations  for  the  range  of  pH 

and  ftee  nic  otine  values  observed  within  individual  brands,  including  product  fermentation 

during  ston  ge,  natural  variation  in  nicotine  content  and  pH  levels  in  tobacco  leaves,  and 

normal  variation  in  laboratory  analysis.  Despite  these  variations,  the  data  reveal  a  clear 

pattern  of  g  raduated  pH  levels  and  free  nicotine  delivery.  It  would  have  been  surprising  if  no 

variations  Mf^ere  measured  by  the  laboratories. 

Idle's  analysis  states  that  the  majority  of  nicotine  in  all  tobacco  products  is 

trapped  inside  the  leaf  particles  and  that  acidic  (low  pH)  conditions,  not  alkali  (high  pH) 


conditions. 


are  necessary  to  leach  nicotine  out  of  smokeless  tobacco.  These  assertions, 


however,  ai  e  contradicted  by  the  evidence  in  the  administrative  record.  As  discussed  above, 
studies  by  FDA  and  other  researchers,  including  researchers  funded  by  the  smokeless  tobacco 
manufactur  ^rs,  provide  direct  evidence  that  the  release  and  absorption  of  nicotine  increases  as 
pH  levels  iijcrease. 

Idle' s  analysis  states  that  the  Skoal  Long  Cuts  and  Copenhagen  are 
indistinguishable  in  terms  of  their  nicotine  content,  rates  of  nicotine  release,  and  pH  levels. 
This  assertiin,  however,  is  contradiaed  by  the  data  measured  in  FDA  laboratories.  While  the 
total  nicotiiie  content  in  Skoal  Long  Cuts  and  Copenhagen  are  similar,  the  products'  pH  and 
delivery  of  ifree  nicotine  differ  substantially.  For  instance,  FDA's  data  shows  that  Skoal  Long 
Cut  Cherry  has  a  pH  of  7.15  to  7.38  and  a  free  nicotine  delivery  of  12.3%  to  18.5%.  These 
levels  are  substantially  lower  than  Copenhagen,  which  has  a  pH  of  7.71  to  8.14  and  a  free 
nicotine  de  ivery  of  32.7%  to  56.5%.  See  section  II.D.2.a.,  above. 
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One  comment  states  that  there  is  no  evidence  in  the  administrative  record  that 


smokeless  tobacco  manufacturers  add  compounds  for  the  purpose  of  affecting  nicotine 
absorption  into  the  bloodstream. 

The  Agency  disagrees  with  this  comment  As  discussed  in  section  n.D.2.a.,  above, 
there  is  substantial  evidence  in  the  record  that  the  manufacturers  add  buffering  agents  to  raise 
the  pH  levels  in  smokeless  tobacco,  which  has  the  effea  of  increasing  nicotine  absorption. 

9.        In  the  Jurisdictional  Analysis,  FDA  repotted  that  smokeless  tobacco  delivers 
nicotine  at  its  most  rapid  rate  within  5  minutes  after  placing  the  product  in  the  mouth.'**' 
Blood  levels  then  continue  to  rise  while  the  smokeless  tobacco  product  is  kept  in  the 
mouth.****  One  smokeless  tobacco  industry  comment  contends  that  this  FDA  finding  is  false 
and  misleading.  According  to  the  comment,  the  Agency  relied  on  in  vitro  data  that  do  not 
purport  to  simulate  bioavailability  in  users.  In  addition,  the  comment  states  that  the  Agoicy 
did  not  cite  any  evidentiary  support  for  its  statement  that  the  bolus  dose  results  in  peak 
pharmacological  concentrations  in  users,  maintained  by  sbw  continued  release  of  nicotine 
from  the  product. 

The  Agency  disagrees  that  its  statement  concerning  the  bolus  dose  of  nicotine 
delivered  by  smokeless  tobacco  is  false  or  misleading,  llie  administrative  record  c(»itains  in 
vitro  data  demonstrating  that  when  smokeless  tobacco  was  placed  in  simulated  saliva,  a 


significant  amount  of  nicotine  was  released  ftom  tht  products  within  the  first  5  seconds 


10S5 


"^"^  Beoowitz  N,  Pcm^et  H,  Sheiner  L,  et  aL,  NiootiDe  absotptiOQ  and  cardiovascular  effects  with  smokeless 
tobacco  use:  con^pariscm  with  cigarettes  and  nicotine  gum.  Clinical  Pharmacology  and  Therapeutics 
1988;44:23-28,  at  25.  See  AR  (Vol  12  Ref.  134). 

'""/<iat24,fig.  1. 

""^  Memocandum  from  Qolino  L,  Moist  Snuff  Nicotine  Release  Studies  (Sq).  28.  1994),  at  table  IV.A.  See 
AR  (Vol.  30  Rrf.  500-2). 
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This  study  orovides  strong  evidence  that  a  significant  amount  of  nicotine  is  available  for 

absorption  within  the  first  5  seconds  of  use. 

Additionally,  the  administrative  record  includes  an  in  vivo  pharmacokinetic  study 
consistent  v^ith  these  in  vitro  results.  This  study  concluded  that  rate  of  nicotine  absorption 
peaks  about  5  minutes  after  placing  oral  snuff  and  chewing  tobacco  in  the  mouth. '^'** 

Thu ;,  the  Agency  provided  both  in  vivo  and  in  vitro  data  independently 
demonstratiiig  that  peak  pharmacologic  concentrations  of  nicotine  are  delivered  witiiin  5 
minutes  of  placing  smokeless  tobacco  in  the  mouth.  The  comment  provided  no  evidence  to 
rebut  this  cdnclusion. 


b. 


Comments  on  ttie  Graduation  Process 

Two  smokeless  tobacco  industry  comments  contend  that  persuasive  evidence 


of  a  graduation  process  would  have  come  from  a  survey  of  smokeless  tobacco  users  showing 
that  switching  is  unidirectional  (i.e.,  that  when  a  user  switches,  he  always  switches  from  a 


:hijii 


pouch  to  a  1  aose  tobacco  produa  and  from  a  lower  to  a  higher  pH  product),  but  that  FDA 
failed  to  present  such  evidence.  The  comments  claim  that  consumer  demographic  data 
demonstrate  that  there  is  "significant  brand  loyalty"  and  that  many  smokeless  tobacco  users 
stay  with  the  brand  they  first  choose.  Furthermore,  the  comments  claim  that  any  switching 
that  does  oc  cur  does  not  indicate  any  patterns,  and  that  social  and  other  factors  cause 

If 

smokeless  tbbacco  users  to  choose  their  own  brands. 


'*"*  BcnowitziN,  Pofcbet  H,  Sbeiner  L,  et  a/..  Nicotine  absorption  and  canliovascular  effects  with  smokeless 
tobacco  use:  comparison  witb  cigarettes  and  nicotine  gum.  Clinical  Pharmacology  and  Therapeutics 
1988;44:23-2S,  at  26.  See  AR  (VoL  12  Ref.  134). 
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Contrary  to  the  comments,  the  evidence  in  the  record  does  in  feet  demonstrate  a  clear 

pattern  of  switching  from  brands  of  smokeless  tobacco  that  deliver  low  levels  of  nicotine  to 

brands  that  deliver  higher  levels  of  nicotine.  As  discussed  in  section  II.D.2.,  above,  an 

analysis  of  data  from  CDC'&.1993  Teenage  Attitudes  and  Practices  Survey  (TAPS)  and  a 

follow-up  study  fix)m  the  1989  TAPS  shows  that  most  brand  switching  involves  switching 

from  products  with  low  nicotine  delivery  to  products  with  higher  nicotine  delivwy. 

The  comments  do  not  provide  data  or  any  other  documentation  to  the  Agency  to 
supporrthe  claim  that  there  is  no  pattern  to  brand  switching.  Without  any  such  evidence  to 
support  its  claim,  the  smokeless  tobacco  industry  has  not  provided  an  adequate  basis  to  rebut 
the  Agency's  findings. 

2.        UST  denies  that  it  uses  a  graduation  strategy  in  the  manufecture  and 

marketing  of  its  products.  Specifically,  the  UST  comment  states: 

As  best  as  U.S.  Tobacco  can  now  determine,  the  term  "graduation 
process"  as  used  in  the  early  1980s  (1)  did  not  relate  to  increasing 
levels  of  nicotine  and  pH;  (2)  did  not  drive  the  company's  marketing 
strategies;  and  (3)  is  contradicted  by  consumer  behavior  in  the 
marketplace.'^*' 

The  Agency  does  not  find  UST's  position  to  be  credible.  G)ntrary  to  USTs 
assertions,  its  products  do  deliver  graduated  levels  of  nicotine,  see  section  ILD.2.a-,  above; 
UST  s  marketing  strategies  do  target  low-nicotine  products  for  hew  users  and  high-nicotine 
products  for  experienced  users,  see  section  n.D.2.c.,  above;  and  consumers  do  shift  from 
low-nicotine  products  to  high-nicotine  products.  See  section  ILD.2.b.,  above.   Moreover, 
senior  UST  officials,  including  the  president  of  UST,  and  other  UST  documents  do  use  the 
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U.S.  Tobacco  Company,  Comment  (Jaa  2, 1996),  at  32.  See  AR  (VoL  529  Rcf.  98). 
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phrase  "gracj  nation  process"  to  describe  USTs  marketing  approach.  See  section 
II.D.2.C.,  alx^ve.  - 

UST  alleges  that  FDA's  reliance  on  various  UST  documents  and  statements 
,  made  by  USt  executives  is  ill-founded-  UST  claims  that,  among  other  things,  the  Agency 
took  statements  out  of  context;  the  statements  were  not  representative  of  USTs  position; 
and  the  Agency  improperiy  relied  on  statements,  documents,  and  offers  of  proof  from  the 
plaintiffs  attjomeys  in  a  product  liability  suit. 

The  Agency  believes  that  all  of  the  documents  and  stateinents  speak  for  themselves 
and  fully  suflport  the  position  taken  in  the  Jurisdictional  Analysis.  A  summary  of  those 
comments  and  the  Agency's  response  follows: 


a. 


In  the  Jurisdictional  Analysis,  the  Agency  referred  to  several  statements  made 


by  a  UST  sei  lior  vice-president  for  marketing  which  demonstrate  that  UST  understands  the 
relationship  between  the  pH  of  its  products  and  nicotine  delivery.  UST  states  that  the 
Agency  mis<  haraaerized  the  comments  and  failed  to  mention  that  the  marketing  executive 
disclaimed  h|s  expertise  with  respea  to  pH  and  nicotine  in  a  prior  exchange  within  the  cited 
deposition. 

Whie  the  Agency  did  not  mentk)n  the  prior  exchange  in  the  Jurisdictional  Analysis, 
this  omissioQ  does  not  affect  the  meaning  of  the  relevant  passages.  As  the  record  shows,  this 
senior  vice-president  for  marketing  acknowledged  his  understanding  that  as  the  pH  of  the 
smokeless  tobacco  product  is  lowered,  the  rate  of  nicotine  absorption  by  the  user  is  also  , 


lowered: 


/ 


Q.        Mr.  Lindqvist,  is  it  your  understanding  that  as  the  pH  of  the  product  is 
loweired,  that  the  rate  of  absorption  of  nicotine  by  the  user  is  also  lowered? 
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A.        That  would  be  my  understanding,  yes. 
The  record  also  shows  that  this  senior  vice  president  participated  in  discussions  with  other 
senior  level  executives  within  the  company  about  produa  development  and  specifically  made 
suggestions  for  pH  levels  for  those  products  that  reflect  his  knowledge  of  the  relationship  of 
pH  to  the  nicotine  strength  of  the  pnxluct  For  instance,  in  discussing  the  specifications  for  a 
"premium  project,"  he  recommended  that  UST  set  "pH  at  the  level  of  Copenhagen  or 
higher  "^'^^  These  statements  demonstrate  knowledge  of  the  relationship  of  pH  and 
nicotine  delivery. 

b.        In  the  Jurisdictional  Analysis  and  in  section  II.D.2.C.,  above,  the  Agency  cites 
several  UST  documents  that  referred  to  the  "Lotus  Projea."  These  documents  disclosed  the 
company's  intent  to  produce  products  with  varying  amounts  of  nicotine  and  to  develop  a  low 
nicotine  product  especially  for  new  users.  UST  states  that  some  of  the  comments  referred  to 
were  just  "one  individual's  preliminary  thoughts"'"^  about  a  low-nicotine  product.  Further, 
UST  states  that  the  Lotus  Project  documents  refer  to  a  Swedish  marteting  campaign  by  a 
foreign  smokeless  tobacco  manufacturer,  not  a  project  planned  for  the  United  States  or  any 
other  market  by  U.S.  Tobacco. 

The  UST  documents  in  question  speak  for  themselves.  The  "one  individual's 
preliminary  thoughts"  were  those  of  the  president  of  USTs  smokeless  tobacco  foreign 


*****  Deposition  of  Erik  Lindqvist,  Marsee  v.  U.S.  Tobacco.  Civil  Action  No.  84-2777R  (W.D.  Ok.  1986) 
Transcript  of  jury  trial  procwdings  at  1668.  See  AR  (VoL  29  Ref.  489-2). 

'*"  U.S.  Tobacco  Con^wny  memo  firom  Erik  Lindqvist  (Sep.  22, 1981)  (emphasis  added).  This  document 
was  discussed  in  the  trial  transcript  in  Marsee  v.  U.S.  Tobacco  at  1668-1669.  See  AR  (VoL  29  Ref.  489-2). 

"***  Joint  Comments  of  the  Smdceless  Tobacco  Manufacturers  (Jan.  2, 19%),  at  24.  See  AR  (VoL  526 
Ret  95). 


^^ 


487 


45144    Federal  Register  /  Vol.  61,  No.  168  /  Wednesday,  August  28,  1996  /  Rules  and  Regulations 


II.D.4. 


subsidiary  Juid  were  made  to  the  president  of  UST  in  a  memorandum  written  on  UST 


letterhead  and  labeled  "Intra-Company  Correspondence."'      Contrary  to  USTs  comment, 
the  president  of  UST  expressly  stated  that  the  Swedish  smokeless  tobacco  company  and  UST 
were  "cooperat[ing]  on  this  projea"  and  that  "he  wanted  a  Lotus  produa  for  the  U.S. 
market."'*T  Suggestions  for  product  development  made  by  corporate  executives  cany 
significant  weight  and  cannot  be  disniissed  as  one  indvidual's  preliminary  thoughts.  See 
Ezold  V.  Wolf,  983  F.2d  509, 546  (3d.  Cir.  1992).  Furthermore,  UST  acknowledges  that 
"[sjuch  a  portion  pack  product,  intended  to  appeal  to  dgarette  smdoers,  was  ultimately 


marketed  ii  the  U.S.  under  the  brand  name  Skoal  Bandits 


»il093 


c.  I      IntheJurisdictional  Analysis  and  in  section  n.D.l.  above,  the  Agency  cited  as 
a  UST  docmaent  that  posed  "Potential  Questions  and  Answers"  about  USTs  introduction  of 
Skoal  Bandits  in  a  foreign  market,"^  One  question  the  company  assumes  consumers  will 
ask  is,  "How  much  nicotine  does  it  contain?  Is  it  absorbed?"****  The  company  replies  that 
the  product  contains  about  as  much  nicotine  as  an  average  cigarette  and  that  "[t]he  nicotine  is 
absorbed,  giv[ing]  satisfaction  to  the  smoker."'*"*  The  Agency  stated  that  the  document 


'*^'  Intra-company  coirespoodeiice  from  WatscHi  WW  (president.  Scandia  IntcmatioDals)  to  Bantle  LA 
(president,  U.S.  Tobacco  Company)  (Jun.  2, 1972),  fiom  Marsee  v.  US.  Tobacco,  trial  exhibit  158.  See  AR 
(VoL  30  Rcf,  505-2). 

1  ■  ■  ■ 

'°"  Minutes  from  meeting  in  Greenwich  at  Bantk  LA's  office  (JuL  18, 1972),  at  1,  from  Marsee  v.  U.S. 
Tobacco,  trial  exhibit  159.  See  AR  (VoL  30  Ref.  505-3). 


1093 


Joint  Comments  of  the  Smokeless  Tobacco  Manufactuiecs  (Jaa  2, 19%),  at  24.  See  AR  (VoL  526 


Ref 


95).      I 


1094 


1093 


1096 


Potential 


Id. 


Questions  and  Answers,  submitted  in  Marsee  v.  U.S.  Tobacco,  at  1.  See  AR  (VoL  30  Ref.  509). 


Id. 
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demonstrates  the  manufacturer's  intent  to  provide  nicotine  for  absorption  and  thereby 

provide  "satisfaction"  to  the  smokeless  tobacco.user.  UST  argues  that  there  is  no  suggestion 
by  FDA  that  any  of  the  statements  contained  in  the  document  were  ever  communicated  to  the 
pubUc,  within  or  outside  of  the  United  States,  and  therefore  that  this  document  is  inelevant  to 
establishing  intended  use, 

FDA  disagrees.  This  document  is  relevant  to  establishing  the  intent  of  the 
manufacturer,  whether  or  not  the  information  within  the  document  was  ultimately 
communicated  to  the  public.  The  evidence  relevant  to  estabUshing  intended  use  is  discussed 
in  greater  detail  in  sections  n.C.l.  and  n.C.2.e.,  above,  and  n.E.,  below.  As  described 
therein,  the  manufiaaurer's  intent  may  be  demonstrated  by  company  documents,  regardless  of 
whether  the  documents  are  disclosed  to  the  public.  In  this  case,  the  questions  and  answers  on 
nicotine  content  and  absorption  demonstrate  USTs  knowledge  of  nicotine's  effects  on  users 
of  smokeless  tobacco  and  the  company*s  awareness  of  users'  desire  for  satisfying  doses  of 
nicotine. 

y 

d.         UST  states  that  FDA  relies  on  documents  from  a  product  liability  lawsuit 
(Marsee  v.  UST),  as  well  as  sections  of  the  trial  transcript,  and  contends  that  these  are 
distortions  and  mischaracterizations  from  plaintiff's  attomeys.  The  comments  also  state  that 
FDA  reUed  on  unsubstantiated  statements  made  by  the  plaintiffs  attorney  in  that  case  as  part 
of  an  offer  of  proof. 

In  several  iristances,  the  Agency  cited  portions  of  a  trial  transcript  that  recorded  the 
questioning  of  a  senior  UST  official.  The  statements  reUed  on  by  FDA  were  made  by  the 
UST  official  for  a  deposition  or  as  part  of  the  trial  proceedings  under  penalty  of  perjury.  The 
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Agency  does  not  have  any  reason  to  believe  that  the  testimony  was  fraudulent,  nor  has  the 
comment  suggested  that  it  was. 

Thei  Agency  agrees  that  some  of  the  qiiotes  cited  in  the  Jurisdictional  Analysis  and  in 
this  documi  tnx  were  entered  into  the  trial  record  of  Marsee  as  an  offer  of  proof.  None  of 
these  quotet,  however,  are  essential  to  FDA's  analysis.  Moreover,  the  Agency  does  not  have 
any  reason  ito  believe  that  the  attorneys  mischaracterized  the  statements  made  in  the 
documents^  nor  has  the  comment  offered  any  such  reason.  The  comment  has  thus  provided 
no  persuasi  ve  basis  on  which  to  rejea  this  evidence. 

UST  argues  that  the  Agency  misinterprets  the  use  of  the  terms  "strength"  and 
nicotine  sj  itisfaction,"  as  used  in  UST  internal  company  documents.  The  company  states 
that  there  i$  no  evidence  to  support  FDA's  contention  that  "strength"  refers  to  the  delivery  of 
nicotine.  The  comment  further  states  that  "satisfaction"  is  highly  subjective  and  means 
something  qifferent  to  different  people  and  that  "nicotine  satisfaction,"  as  used  in  the 
smokeless  tobacco  company  documents,  refers  to  "taste." 

Thi  evidence  shows  that  "strength,"  as  used  in  various  UST  company  documents, 
refers  to  nicotine  delivery.  Express  statements  made  by  UST  officials  refer  to  "strength"  of 
nicotine  aril  differentiate  both  "strength"  and  "satisfaction"  firom  "taste"  of  the  producL^®*^ 


ibW 


As  described  in  section  n.D.2.c.,  above,  for  instance,  one  UST  document  specifically  urged 
UST  to  de 'elop  products  with  "three  different . . .  strengths  of  nicotine."*^*  Another  UST 


^°^  The  Lotiis  Project,  attached  to  minutes  from  a  meeting  in  Greenwich  at  Bantle  LA*s  office  (Jul  18, 
1972),  bom  Marsee  v.  U.S.  Tobacco,  trial  exhibit  159.  See  AR  (VoL  30  Ref.  505-3). 

""'  Intra-cofipany  correspondence  firom  Watson  WW  (president,  Scandia  IntematioQals)  to  Bande  LA 
(jMesident,  U.S.  Tobacco  Company)  (Jun.  2, 1972),  at  2,  from  Marsee  v.  U.S.  Tobacco,  trial  exhibit  158. 
See  AR  (VoL  30  Ref.  505-2). 
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document  states:  "Our  sales  and  marketing  groups  have  asked  for  a  W.B.  type  chew  with  less 

strength  saying  the  present  product  contains  too  much  nicotine  for  the  type  chewer  to  whom 

they  would  like  to  direct  the  sale  of  such  a  product."*"'' 

Another  UST  document  explicitly  links  nicotine  with  satisfaction,  stating  that 
"virtually  all  tobacco  usage  is  based  upon  nicotine,  'the  kick',  satisfaction"^^^  ^ 

Based  on  these  statements  and  other  statements  in  the  record,  the  evidence  in  the 
record  supports  the  Agency  characterization  of  strength  and  satisfaction. 

4.         UST  argues  that  there  is  nothing  in  the  record  to  support  FDA's  assertion  that 
its  advertisements  encouragfc  established  users  to  graduate  to  higher  nicotine  delivery 
products. 

The  Agency  disagrees  with  this  comment.  LIST'S  advertisements  specifically  promote 
graduation  to  higher-nicotine  products.  Lx)w-nicotine  products  are  marketed  for  new  users, 
sometimes  referred  to  as  "You  Guys  Just  Starting  Out."  In  contrast,  advertisements  for  high- 
nicotine  products  use  slogans  like  "Sooner  or  Later  It's  Copenhagen"  that  promote 
graduation  to  the  higher  nicotine  produa.  5ef  section  H.D.l.c,  above. 

Moreover,  as  discussed  in  section  n.D.2.c,  above,  a  UST  chart  depicts  the  graduation 
process  as  a  bullseye  and  shows  how  USTs  marketing  strategies  encourage  graduation. 


"*"  Health  Effects  of  Smokeless  Tobacco:  Hearings  Before  the  Subcommittee  on  Health  and  the  Environment 
of  the  Committee  on  Energy  and  Commerce,  U.S.  House  of  Representatives,  103d  Cong.  2d  Sess.  61 
(Nov.  29, 1994)  (emphasis  added).  See  AR  (VoL  710  Ref.  4). 

"*"  Deposition  of  &ik  Lindqvist,  Marsee  v.  U.S.  Tobacco,  tianscript  of  jury  trial  i»oceedings,  at  1662 
(emphasis  added).  See  AR  (VoL  29  Ref.  489-2). 
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Other  Comments 


One  comment  argues  that  FDA  intends  to  assert  jurisdiction  over  the  entire 


by  relying  exclusively  on  infomsation  about  one  company,  UST,  without 
in  the  record  about  other  companies, 
disagrees  with  this  comment  In  section  n.A.,  above,  FDA  has  concluded  that 


the  pharmacological  effects  and  uses  of  smokeless  tobacco  would  be  foreseeable  to  any 
reasonable  manufaaurer  of  smokeless  tobacco.  On  the  basis  of  these  foreseeable 
consequences,  FDA  has  found  that  smokeless  tobacco  manufacturers  intend  to  affea  the 
structure  and  1  unction  of  the  body.  This  basis  for  establishing  jurisdiction  applies* equally  to 
all  the  smokel^s  tobacco  manufaaurers. 

In  sect  ion  n.B.,  above,  FDA  has  established  that  the  intended  use  of  smokeless 
tobacco  is  to  a  ffect  the  structure  and  function  of  the  body  based  on  the  actual  consumer  use 
of  smokeless  tobacco.  This  finding  applies  equally  to  all  the  smokeless  tobacco 
manufacturers 

In  this  section,  FDA  has  found  that  the  smokeless  tobacco  manufacturers  intend  to 
affect  the  structure  and  function  of  the  body  based  on  the  statements,  research,  and  actions  of 
the  manufacturers.  Contrary  to  the  comment,  the  record  contains  substantial  evidence  of  the 
statements,  research,  and  actions  of  smokeless  tobacco  manufacturers  other  than  UST. 

First,  tie  evidence  shows  that  the  major  smokeless  tobacco  manufacturers  have 
knowledge  of  the  pharmacological  effects  of  nicotine,  one  of  the  major  constituents  of 
smokeless  tobicco.  Some  of  the  smokeless  tobacco  manufacturers,  like  UST  and  Brown  & 
Williamson,  hive  conducted  their  own  extensive  research  into  nicotine  pharmacology.  All 
the  major  smo  [eless  tobacco  companies  have  acquired  knowledge  of  nicotine  pharmacology 
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through  their  participation  in  the  research  of  the  Smokeless  Tobacco  Research  Council.  See 

section  II.D.1.,  above. 

Second,  the  evidence  also  shows  that  smokeless  tobacco  manufacturers  manipulate 
the  delivery  of  nicotine  to  consumers.  In  addition  to  testing  the  nicotine  deliveries  of  UST 
products,  FDA  also  tested  the  nicotine  deliveries  of  smokeless  tobacco  manufaaured  by 
Conwood  Co.  and  Swisher  International  This  testing  showed  that  like  UST,  these  ^ 

companies  also  graduate  their  nicotine  deliveries  in  a  manner  that  promotes  tolerance  and 
addiction.  Another  company,  Pinkerton  Tobacco  Co.,  also  controls  nicotine  deliveries 
through  the  use  of  pouches  for  its  starter  products.  See  section  II.D.2.a.,  above. , 

This  evidence  of  (1)  knowledge  of  nicotine's  pharmacological  effects  and  uses  and 
(2)  manipulation  of  nicotine  deliveries  in  a  manner  that  encourages  tolerance  and  addiction 
thus  applies  to  the  major  smdceless  tobacco  manufacturers.  The  evidence  is  sufficient  to 
establish  that  these  manufacturers  intend  their  products  to  affect  the  structure  and  function  of 


the  body 


1101 


2.         One  comment  states  that  FDA  fails  to  distinguish  between  different  smokeless 
tobacco  products,  namely  moist  snuff  and  chewing  tobacco.  The  conunent  states  that  FDA  is 
required  to  establish  independently  that  each  product  is  intended  to  affect  the  structure  and 
function  of  the  body.  The  comment  also  claims  that  FDA  does  not  have  any  information 
about  categories  of  smokeless  tobacco  other  than  moist  snuff . 

FDA  believes  that  there  is  no  basis  in  the  record  for  treating  chewing  tobacco 
differently  than  moist  snuff.  Studies  demonstrate  that  both  snuff  and  chewing  tobacco 


"°'  FDA's  audiority  to  assert  jurisdiction  over  a  class  of  similar  {Hoducts,  such  as  smokeless  tobacco,  rather 
than  assert  jurisdiction  cotapany  by  company  is  further  discussed  in  section  ILF.,  below. 
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products  rapidly  deliver  equal  or  even  greater  amounts  of  nicotine  to  the  bloodstream  than 

the  amounts  delivered  by  cigaiettes.^'"^  These  studies  also  show  that  both  snuff  and  chewing 

tobacco  produce  similar  peak  blood  levels  of  nicotine.  Moreover,  as  described  in  sections 

ILA.  and  IL3.,  above,  tfie  evidence  shows  that  all  smokeless  tobacco — including  both  moist 

snuff  and  chewing  tobacco — is  addictive  and  is  used  by  consumers  for  pharmacological 

effects.  Beciiise  the  pharmacological  effects  of  moist  snuff  and  chewing  tobacco  are 

essentially  tl^e  same,  the  two  products  should  be  treated  the  same. 

In  addition,  moist  snuff  and  chewing  tobacco  are  generally  manufactured  by  the  same 

companies.  The  manufacturers  do  not  argue  that  a  ''Chinese  wall"  exists  at  these  companies 

that  separates  their  moist  snuff  operations  fiom  their  chewing  tobacco  operations.  Therefore, 

having  established  that  these  manufacturers  intend  that  their  moist  snuff  products  affect  the 

structure  and  function  of  the  body,  FDA  may  properly  presume  that  these  manufacturers  have 

the  same  intjnt  when  manufacturing  another  product  (in  this  case,  chewing  tobacco)  that 

causes  the  sapie  pharmacological  effects. 


1102 


Depanmeot  of  Health  and  Human  Sovices,  0£fice  on  Snniang  and  HealA,  Report  of  the  Advisory 
Committee  to  the  Surgeon  General,  The  Health  Consequences  of  Using  Smokeless  Tobacco  (Washingtm  DC: 
DHHS,  1986),  at  143-167.  See  AR  (Vol  128  Ref.  1591). 

Benowitz  N,  Porchet  H,  Shdner  L,  et  aL  Nicotiiie  absQq)tioD  and  cardiovascular  effects  witb  smokeless 
tobacco  use:  comparison  witb  cigarettes  and  nicotine  gum.  Clinical  Pharmacology  and  Therapeutics 
1988;44:23-28.  See  AR  (VoL  12  Ret  134). 

There  is  also  etidmce  that  tobacco  manufEu^turers  deliberately  use  high-nicotine  tobaccos  in  diewing  tobacco. 
A  document  si4}mitted  to  the  record  by  the  tobacco  industry  states  that  chewing  tobaccos  utilize  dark,  air- 
cured  tobacco  types  that  are  "cultivated  in  a  manner  conducive  to  heavy  body  and  high  nicotine  content" 
Tobacco,  in  Encyclopedia  of  Chemical  Technology,  eds..  Kirk  RE,  Othmer  DF  (New  York:  The  IntecsdeDce 
Encyctopedia  Uk),  14:244.  See  AR  (VoL  535  Ref.  96,  voL  FV.B). 
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E.        THE  "INTENDED  USE**  OF  A  PRODUCT  IS  NOT  DETERMINED 
ONLY  ON  THE  BASIS  OF  PROMOTIONAL  CLAIMS 

Sections  II.A.-D.,  above,  described  the  evidence  before  the  Agency  establishing    < 
that  cigarettes  and  smokeless  tobacco  are  intended  to  affect  the  structure  or  function  of 
the  body,  and  briefly  discussed  FDA's  legal  authority  to  consider  evidence  of  foreseeable 
pharmacological  effects  and  uses,  aaual  consumer  use,  and  the  statements,  research,  and 
actions  of  manufacturers.  In  this  section,  FDA  responds  to  comments  on  the  legal  basis 
for  considering  these  groups  of  evidence. 

Several  comments  agreed  with  the  analysis  of  the  intended  use  of  cigarettes  and 
smokeless  tobacco  set  forth  in  the  Jurisdiaional  Analysis.  The  tobacco  industry,  however, 
submitted  several  comments  in  opposition  to  the  Agency's  analysis  of  the  intended  use  of 
cigarettes  and  smokeless  tobacco,  including  the  joint  comments  submitted  by  the  cigarette 
manufacturers  and  the  joint  comment  submitted  by  the  smokeless  tobacco  manufaaurers. 
The  Agency  received  additional  comments  that  made  arguments  similar  to  those  of  the 
tobacco  industry. 

The  principal  contention  of  the  tobacco  industry  is  that  whether  a  produa  is 
"intended"  to  affea  the  structure  or  any  function  of  the  body  may  be  determined  "only"  on 
the  basis  of  the  claims  made  by  the  manufacturer  to  the  consumer  in  connection  vvith  the 
sale  and  distribution  of  the  product  Ac(»jding  to  the  tobacco  industry,  because  they  do 
not  overtly  promote  the  pharmacological  use  of  cigarettes  and  smokeless  tobacco,  their 
products  are  not  "intended"  to  affect  the  structure  or  function  of  the  body  under  the  Act 
and  FDA  is  therefore  poweriess  to  regulate  them. 
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The  tobacco  industry's  argument  cannot  be  correct  Their  contention  is  contrary 

to  the  plain  language  of  the  Act,  FDA's  regulations,  judicial  precedent,  and  the  Agency's 

long-standin«  interpretation  of  the  Act  If  adopted,  this  interpretation  would  allow  any 

drug  manufaaurer  or  importer  to  avoid  FDA  jurisdiction  simply  by  not  making  certain 

types  of  claims — even  for  products  with  powerful  pharmacological  effects. 

As  discussed  more  fully  below,  the  Agency  finds  that  the  arguments  made  by  the 
tobacco  industry  are  unpeisuasive  and  that  the  detennination  of  whether  a  product  is 
"intended"  to  affect  the  structure  or  function  of  the  body  may  be  based  not  only  on  the 
promotional  claims  of  the  manufacturer,  but  also  on  other  objective  evidence  of  intended 
use.  This  other  objective  evidence  of  intent  may  include  evidence  of  the  foreseeable 
pharmacological  effects  and  uses  of  the  product,  evidence  of  how  consumers  actually  use 
the  product  and  evidence  of  the  manufacturers'  statements,  research,  and  actions  that 
reveal  the  product's  intended  uses. 

Morepver,  the  Agency  disagrees  with  the  premise  of  the  manufacturers' 
argument — namely,  that  consideration  of  promotional  claims  shows  that  cigarettes  and 
smokeless  tobacco  are  not  drugs  or  devices  under  the  Act  As  discussed  in  section  n^.2., 
below,  the  Agjency  agrees  with  the  comments  that  argue  that  the  manufactures' 
advertisements  do  in  faa  support  the  Agency's  conclusion  that  cigarettes  and  smokeless 
tobacco  have  intended  pharmacological  uses. 


1. 


The  ''Intended  Use*'  of  a  Product  May  Be  Established  on  the  Basis  of 
All  Relevant  Objective  Evidence  of  Intent 


As  noied  in  section  ILA.  1.,  above,  in  deteiminkig  whether  an  article  is  "intended" 
to  affea  the  structure  or  function  of  the  body,  "the  FDA  is  not  bound  by  the 
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manufacturer's  subjective  claims  of  intent,"  but  rather  can  find  aaual  intent  "on  the  basis 

of  objective  evidence."  National  Nutritional  Foods  Ass'n  (NNFA)  v.  Mathews,  557  F.2d 
325, 334  (2d  Cir.  1977).  That  is,  the  Agency  determines  a  product's  intended  use 
objectively  by  evaluating  all  of  the  relevant  evidence  in  the  record  from  the  perspective  of 
a  reasonable  fact  finder.  See  21  CFR  201.128, 801 .4.  In  determining  intended  use,  the 
Agency  may  "examine  a  wide  range  of  evidence."  United  States  v.  Two  Plastic  Drums . . . 
Black  Currant  Oil,  761  F.  Supp.  70,  72  (CD.  lU.  1991),  afTd,  984  F.2d  814  (7th  Cir. 
1993). 

Although  promotional  claims  are  relevant  objective  evidence  of  intent,  the  statute, 
the  Agency's  regulations,  and  judicial  and  administrative  precedent  do  not  restria  FDA  to 
consideration  of  only  the  manufacturer's  promotional  claims."*"  The  Act  has  not  been — 
and  should  not  be — interpreted  in  a  manner  that  would  permit  manufacturers  of  products 
that  contain  known  drug  ingredients  and  have  known  pharmacological  uses  to  circumvent 
FDA  regulation  by  deliberately  avoiding  overt  drug  claims.  When  a  produa  contains  a 
known  drug  ingredient  like  nicotine,  the  Agency  may  properly  look  beyond  the 
manufacturer's  promotional  claims  to  other  objective  evidence  of  the  intended  uses  of  the 
product.  This  ability  to  look  beyond  and  behind  promotional  claims  that  deliberately  deny. 


The  Agency  agrees  that  the  claims  made  by  the  manufacturer  in  advertising  and  promotional 
materials  can  be  relevant  evidence  of  the  manufactuier's  intenL  Indeed,  in  many  cases,  no  further 
evidence  of  intended  use  is  needed.  In  the  case  of  a  typical  approved  drug,  the  manufacturer  will 
fortbrightly  promote  the  pharmacological  uses  to  which  the  drug  should  be  put,  the  drug  will  in  fact . 
ixoduce  the  promoted  pharmacological  effects,  and  ocxisumers  will  use  die  drug  for  its  promoted  purposes. 
Promotional  claims  may  be  implied  as  well  as  express.  For  example,  die  Act  provides  that,  in 
determining  whether  labeling  or  advertising  is  misleading,  die  Agoicy  must  consider  die  represe|itati(»s 
"suggested"  as  well  as  "made"  in  die  labeling  w  advertising.  Section  201(n),  21  U.S.C.  321(n). 
Similarly,  courts  have  found  an  intent  to  affect  die  structure  or  function  of  the  body  based  oa  commercial 
names  that  "suggest"  drug  uses.  See,  e.g..  United  Staus  v.  Storage  Spaces  Designated  Nos.  "8"  and 
"49. "  777  F.2d  1363, 1366  (9th  Cir.  1985),  cert,  denied,  479  U.S.  1086  (1987). 
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or  are  silent  about,  the  actual  intended  uses  of  a  product  is  critical  to  FDA's  capacity  to 
protect  the  public  health  under  the  Act 

The  Plain  Meaning  of  the  Statute  Authorizes  FDA  To  Consider 
All  Evidence  of  Intent 

"When  interpreting  a  statute,  [the  courts]  look  first  and  foremost  to  its  text*' 

United  States  v.  Alvarez-Sanchez,  114  S.  Ct  1599, 1603  (1994).  The  pertinent  pn)vision 

from  the  statutory  definition  of  "drug,"  section  201(gXlXC)  of  the  Act,  21  U.S.C.  321 

(gXlXC),  stati:  'The  term  'drug'  means . . .  articles  (other  than  food)  intended  to  affea 

the  structure  or  any  function  of  the  body  of  man  or  other  animals"  (emphasis  added).  The 

corresponding  device  definition,  section  201(hX3),  states: 

The  term  "device" . . .  means  an  instrum^t  apparatus,  implement, 
machine,  contrivance,  implant,  in  vitro  reagent,  or  other  similar 
related  article,  including  any  compcMient,  part,  or  accessory,  which 
is . . .  intended  to  affect  the  structure  or  any  function  of  tht  body  of 
man  or  other  animals. 


21  U.S.C.  321(jhX3)  (emphasis  added). 


These  defmitions  do  not  dictate  that  the  "intended"  effects  or  uses  of  an  article  be 
established  in  any  particular  manner  or  by  any  specific  type  of  evidence.  Similarly,  they  do 
not  preclude  the  use  of  any  type  of  evidence  to  make  the  pertinent  showing.  The  statutory 
language  is  plain  on  its  face  and  permits  FDA  to  consider  any  relevant  evidence  in 
determining  what  uses  are  "intended." 

The  broad  statutory  language  cannot  be  reconciled  with  the  narrow  view  that 
"only"  claims  made  to  the  consumer  in  connection  with  the  sale  of  a  pnxhia  are  relevant 
in  determining  the  "intended"  uses  of  a  product  If  Congress  had  meant  to  so  limit  the 
evidence  that  cj)uki  be  used  to  determine  intended  uses,  it  would  have  used  a  phrase  such 
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as  "promoted  to,"  "labeled  to,"  "advertised  to,"  or  "represented  to"  in  lieu  of  "intended 

to"  in  the  definitional  sections.  Indeed,  G)ngress  explicitly  refers  to  representations, 
labeling,  and  advertising  in  other  seaions  of  the  Act  See  section  201(n)  of  the  Act,  21 
U.S.C.  321(n)  (whether  a  drug  or  device  is  misbranded  depends,  among  other  faaors,  on 
the  manufacturer's  "representations"  made  in  "labeling  or  advertising");  section  502(a),  21 
U.S.C.  352(a)  (a  drug  or  device  is  misbranded  if,  among  other  bases,  its  "labeling"  is  false 
or  misleading);  section  502(n),  21  U.S.C.  352(n)  (a  drug  is  misbranded,  among  other 
bases,  unless  its  "advertisements  and  other  descriptive  printed  matter"  contain  certain  true 
statements).  That  Congress  did  not  expressly  restrict  the  Agency  to  promotional  claims 
means  that  evidence  of  intended  use  need  not  be  limited  to  promotional  claims.  As  the 
Supreme  Court  recently  observed,  "it  is  generally  presumed  that  Congress  acts 
intentionally  and  purposely  when  it  includes  particular  language  in  one  section  of  a  statute 
but  omits  it  in  another."  Keene  Corp.  v.  United  States,  508  U.S.  200,  208  (1993)."°* 

The  tobacco  industry' s  position  also  conflicts  with  the  canon  of  statutory 
construction  that  words  used  by  Congress,  unless  otherwise  defined,  will  be  interpreted  as 
taking  their  ordinary  meaning.  See,  e.g..  Smith  v.  United  States,  113  S.  Q.  2050,  2054 
(1993);  Chevron  v.  Natural  Resources  Defense  Council.  Inc.,  467  U.S.  837,  860  (1984). 
Contrary  to  the  manufacturers'  view,  the  ordinary  and  widely  accepted  meanings  of 
"intend"  are  significantly  broader  than  those  of  "promote."    • 


"°*  Siinilarly,  the  legislative  history  of  the  Act  cited  by  the  tobacco  industry  fails  to  suppon  the  tobacco 
industry's  position  Nowhere  in  that  history  are  any  authoritative  statemoits  that  intended  use  may  be 
established  only  by  promotional  claims.  See  S.  Rq).  No.  361,  74th  Cong.,  Isi  Sess.  4  (1935)  reprinted  in 
3  Legislative  History  660;  S.  Rep.  No.  493, 73d  Omg.,  2d-Sess.  (1934)  reprinted  in  2  Legislative  History 
720;  H.  Rep.  No.  853,  94th  Cong.,  2d  Sess.  (1976)  reprinted  in  An  Analytical  Legislative  History  of  the 
Medical  Device  Amendments  of  1976,  appaidix  ffl.  Section  ILE3.a.  provides  additional  discussion  of 
the  legislative  history. 
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As  discussed  in  section  n.C.  1 .,  above,  one  ordinary  naeaning  of  "intend"  is  to  have 
in  mind  or  design  for  a  particular  purpose.  Consistent  with  this  noeaning,  the  Agency 
interprets  "intended  uses"  to  include  those  uses  that  are  "in  the  mind"  of  or  planned  by  the 
manufacturer  or  for  which  the  manufacturer  designs  the  product.  The  evidence  that  is 
relevant  to  establish  the  uses  that  the  manufiicturer  "has  in  mind"  or  fw  which  the 


manufacturer  has  designed  the  product  is  plainly  substantially  broader  than  evidence  of 
only  promotional  claims.  It  may  include,  for  instance,  evidence  of  the  internal  statements, 
research,  and  actions  of  the  manufacturer's  senior  scientists  and  officials. 


As  discussed  in  section  BL A.  1 .,  above,  "intend"  in  its  ordinary  legal  usage  also 
encompasses  readily  foreseeable  consequences.  As  the  Supreme  Court  recognized  nearly 
a  century  ago,  "[t]he  law  presumes  that  every  man  intends  the  legitimate  consequences  of 
his  own  acti."  Agnew  v.  United  States,  165  U.S.  36, 53  (1897).  Consistent  with  this 

I 

meaning,  "intended  uses"  include  the  foreseeable  pharmacological  effects  and  uses  of  the 
product  The  evidence  that  is  relevant  to  establish  these  effects  and  uses  is  substantially 
broader  tha|i  evidence  of  promotional  claims.  It  may  include,  for  instance,  evidence  of  a 
product's  wjidely  known  pharmacological  effects  and  uses."*^ 


""^  Additional  demoastrati<m  that  the  intended  use  of  a  product  may  be  detennined  based  on  evidence 
other  than  the  express  claims  of  the  manufacturer  is  provided  by  the  Dietary  Supplement  Health  and 
Education  Act  (DSHEA),  Pub.  L  No.  103-417, 108  SjaL  4325.  Before  the  passage  of  die  DSHEA,  dietary 
ingredients  and  dietary  supplements  that  did  not  have  taste,  aroma,  or  nutritive  value  (and  thus  were  not 
foods,  s^e  NutrUab,  Inc.  v.  Schweiker,  713  F.2d  335,  337  (7th  Cir.  1983))  could  be  classified  as  "drugs"  if, 
among  other  things,  die  manufacturer  made  claims  that  the  produa  would  affect  the  structure  or  any 
function  of  the  body.  In  the  DSHEA  Congress  created  an  cxccpti<Mi  to  section  201  (gXlXQ.  Under  diis 
exception,  a  dietary  supplement  or  dietary  ingredient  "for  which  a  truthful  and  not  misleading  statement  is 
made ...  is  npt  a  drug  under  clause  (C)  soUly  because  the  label  ch-  the  labeling  contains  such  a 
statemenL"  ^1  U.S.C  321(gXlKQ  (emphasis  added).  The  faa  that  Qmgress  exinessly  {Hovided  diat  an 
intent  to  affect  the  structure  and  function  of  the  body  cannot  be  established  "solely"  oa.  the  basis  of 
promotional  claims  plainly  implies  that  other  evidence  bey(Mid  ixx)motional  claims  can  be  relevant 
evidence  of  iatent 
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The  tobacco  industry's  view  that  the  "intended  use"  of  a  produa  may  be 

determined  "only"  by  examining  pronwtional  claims  thus  cannot  be  squared  with  the  plain 

language  of  the  statute.  Congress  did  not  provide  that  FDA  may  regulate  only  products 

"promoted"  to  affect  the  structure  or  function  of  the  body.  Rather,  G)ngress  provided 

that  FDA  may  regulate  products  "intended"  to  affect  the  struaure  or  function  of  the  body. 

A  wide  range  of  evidence  can  be  probative  of  a  manufacturer' s  intent. 

b.        FDA's  Regulations  Authorize  FDA  To  Consider  All  Evidence  of  Intent 

Consistent  with  the  plain  language  of  the  statute,  FDA's  regulations  defining 


"intended  use"  for  drugs  and  devices,  21  CFR  201.128  (drugs)  and  21  CFR  801.4 
(devices),  clearly  contemplate  that  FDA  may  consider  a  range  of  evidence  that  extends 
well  beyond  the  claims  made  by  manufacturers  in  conneiction  with  the  sale  and  distribution 
of  their  products.  Even  if  the  statote  were  not  plain  on  its  face,  the  Agency  has  broad 
discretion  to  interpret  the  Act  in  a  reasonable  manner  consistent  with  its  public  health 
purposes.  United  States  v.  An  Article  of  Drug . . .  Bacto-UnidisK  394  U.S.  784,  798 
(1969). 

These  regulations,  which  have  been  in  effect  for  four  decades,  define  the  "intended 
uses"  of  drugs  and  devices  that  must  be  included  in  the  product's  labeling.  Although  they 
do  not  specifically  define  the  statutory  tenns  "drug"  or  "device,"  the  Agency  routinely 
uses  the  regulations  to  interpret  the  statutcwy  intent  requirement  See  section  n.A.l., 


V 


Indeed,  in  United  States  v.  Ten  Cartons.  More  or  Less,  of  an  Article . . .  Ener-B  Vitamin  B-I2.  72  F.3d 
285, 287  (2d  Cir.  1995),  the  Second  Circuit  Coun  of  Appeals  stated  that  tiiis  language  clearly  implies  that 
a  dietary  supplement  can  be  a  drug  under  this  section  for  reasons  other  than  the  claims  made  for  it,  such 
as  its  method  of  intake.  Thus,  the  court  found  that  Ener-B,  which  was  a  vitamin  B- 12  supplement 
designed  to  be  applied  to  die  inside  of  die  nose  and  absorbed  into  the  bloodstream  through  the  nasal 
mucous  memlxanes,  was  a  drug.  Id. 
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above.  Indjeed,  the  comments  of  the  tobacco  indus^  asseit  that  these  regulations  have 

"authoritatively . . .  defined"  intended  use  under  the  Act""* 


itiv 


The  regulation  that  describes  the  intended  use  of  drugs  provides: 

The  words  "intended  use"  or  words  of  similar  import . . .  refer  to 
the  objective  intent  of  the  persons  legally  responsible  for  the 
labeling  of  drugs.  The  intent  is  deteimined  by  jmcA  persons ' 
expressions  or  may  be  shown  by  the  circumstances  surrounding  the 
distribution  of  the  article.  This  objective  intent  may,  for  example, 
be  ^own  by  labeling  claims,  advertising  matter,  or  oral  or  written 
statements  by  such  persons  or  their  representatives.  It  may  be 
shown  by  the  circumstances  that  the  article  is,  with  the  knowledge 
of  such  persons  or  their  representatives,  offered  and  used  for  a 
purpose  for  which  it  is  neither  labeled  nor  advertised.  The 
intended  uses  of  an  article  may  change  after  it  has  been  introduced 
into  interstate  commerce  by  its  manufacturer.  If,  for  example,  a 
packer,  distributor,  or  seller  intends  an  article  for  different  uses  than 
tho$e  intended  by  the  person  from  whom  he  received  the  drug,  such 
packer,  distributor,  or  seller  is  required  to  supply  adequate  labeling 
in  accordance  with  the  new  intended  uses.  But  if  a  manufacturer 
knot's,  or  has  knowledge  of  facts  that  would  give  him  notice,  that  a 
drug  introduced  into  interstate  commerce  by  him  is  to  be  used  for 
conditions,  purposes,  or  uses  other  than  the  ones  for  which  he 
offers  it,  he  is  required  to  provide  adequate  labeling  for  such  a  drug 
which  accords  with  such  other  uses  to  which  the  article  is  to  be  put. 

21  CFR  201.128  (emphasis  added).  Section  801.4,  whiph  defines  "intended  use"  for 

devices,  is  essentially  the  same  except  for  the  use  of  the  word  "device**  in  lieu  of  "drug'* 

and  the  refejrence  to  regulati(xis  governing  ^vices. 

Th&  italicized  language  shows  that  the  "intended  uses"  of  a  pioduct  may  be 

determined  not  only  by  "labeling  claims"  and  "advertising  matter,"  b\it  also  by  oth^ 

"expressions'*  and  "oral  or  written  statements**  madft  by  pers(Mis  legally  responsible  for  the 
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Joint  Cot»meDt  of  the  CigaraOe  Manufacturers,  Commoit  (Jaa  2,  1996),  voL  II,  at  6;  see  AR  (VoL 
535  Rcf.  %);  accord  Joint  Comment  of  the  Smokeless  Tobacco  Manufacturers,  Comment  (Jaa  2, 1996)  at 
102  ("[tjhe  regulation  describing  FDA's  understanding  of  'intended  use'  is  coosistrat  with  die 


congressiona 


purpose  behind  the  drug  dcGmtxm").  See  AR  (VoL  526  Ref.  95). 
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labeling  of  drugs  (without  limitation  on  the  persons  to  whom  the  statements  are  made); 

'*the  circumstances  surrounding  the  distribution  of  the  article";  "the  circumstances  that  the 

article  is  with  the  knowledge  of  such  persons . . .  offered  and  used  for  a  purpose  for  which 

it  is  neither  labeled  nor  advertised";  and  evidence  that  "a  manufacturer  knows  or  has 

knowledge  of  facts  that  would  give  him  notice"  that  a  drug  "is  to  be  used"  for  purposes 

other  than  those  for  which  the  manufacturer  offered  the  produa. 

Thus,  the  plain  language  of  the  regulations  provides  that  the  intended  use  of  a 
product  can  be  determined  on  the  basis  of  evidence  other  than  the  promotional  claims 
made  by  the  manufacturer.  If  the  Agency  had  meant  to  restrict  its  consideration  to 
promotional  claims  exclusively,  as  the  tobacco  industry  suggests,  it  would  have  written  a 
narrow  regulation  expressly  so  providing — not  the  broadly  written  regulation  it  actuaUy  - 
wrote  and  administers. 

In  effect,  the  tobacco  industry  unreasonably  urges  the  Agency  to  ignore  the 
express  language  of  the  regulation  and  refuse  to  consider  any  evidence  of  intended  use 
other  than  promotional  claims.  The  Agency  disagrees  with  this  interpretation.  FDA 
interprets  the  regulation  to  allow  the  Agency  to  consider  any  relevant  evidence  of  intent, 
including,  as  discussed  in  sections  HA.,  n,B.,  HC,  and  ILD.,  above,  the  foreseeable  and 
aaual  effects  and  uses  of  the  product  and  the  internal  statements,  research,  and  actions  of 
the  manufacturer.  The  Agency  has  for  years  consistently  interpreted  the  regulation  in  this 
manner.  The  Agency's  interpretation  of  its  own  regulations  is  reasonable  and  is  entitled  to 
"controlling  weight  unless  it  is  plainly  erroneous  or  inconsistent  with  the  regulation." 
Thomas  Jefferson  Univ.  v.  Shalala,  1 14  S.  Ct  2381, 2386  (1994). 
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Judicial  Dedsioiis  Authorize  FDA  To  Consider  All  Evidence  of  Intoit 

The  tobacco  industiy  contends  that  the  couits  have  repeatedly  held  that  the 

"intended  uae"  of  a  product  must  be  based  oa  promotional  claims  and  that  the  Aa  does 

not  permit  FDA  to  exercise  jurisdiction  over  a  product  as  a  drug  or  a  device  unless  the 

manufacturer  or  vendor  makes  overt  claims  for  the  product  in  connection  with  its  sale. 


Qearly,  courts  have  found  that  the  vendor's  claims  are  a  relevant  source  of 
evidence  establishing  the  intended  use  of  a  product,  and  FDA  fiilly  agrees  with  these 
holdings.  Tbe  Agency  does  not,  however,  agree  with  the  tobacco  industry's  view  that  the 
cited  precedents  can  reasonably  be  read  to  limit  the  Agency  to  consider  only  such  overt 
claims  when ,  determining  the  intended  use  of  a  product  In  most  of  the  cases  cited  by  the 
tobacco  industry,  the  relevance  of  other  types  of  evidence  was  not  at  issue  because  the 
manufactureis*  promotional  claims  were  found  to  be  sufficient  to  establish  the  intended 
use  of  the  products.  Thus,  FDA  did  not  need  to  rely  on  other  evidence  to  prove  the 
intended  use  of  the  article,  and  the  courts  were  not  called  upon  to  decide  the  relevance  of 
other  evidenc  e.  See,  e.g.,  Bradley  v.  United  States,  264  F.  79  (5th  Cir.  1920);  United 
States  V,  Nutiition  Service,  Inc.,  227  F.  Supp.  375, 381, 383, 386  (W.D.  Pa.  1964),  qff'd, 
347  F.2d  2331  (3d  Cir.  1965);  United  States  v.  An  Article . . .  "Sudden  Change, "  409  F.2d 
734,  737  (2d  Cir.  1969);  Estee  Lauder,  Inc.  v.  FDA,  727  F.  Supp.  1, 2-3  (D.D.C.  1989). 

Genei  ically,  the  cases  relied  upon  by  the  tobacco  industry  rcpuKent  instances  in 
which  manufjicturers  made  drug  claims  for  products  without  known  drug  ingredients  and 
without  known  phannacological  uses — not  cases  where  manufacturers  attempted  to 
°^^iiS^^^  with  a  known  drug  ingredient  or  use  without  complying  with  the  Aa. 
Bradley,  for  i  istance,  involved  pharmaceutical  claims  that  were  made  for  mineral  water. 
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In  this  situation,  claims  do  have  an  essentially  dispositive  role.  Pharmaceutical  claims  will 

bring  the  product  within  FDA's  jurisdiction,  whereas  relabeling  the  produa  to  eliminate 

these  claims  may,  in  some  circumstances,  remove  the  product  from  FDA's  jurisdiction. 

The  situation  is  fundamentally  different,  however,  where  the  product  contains  a 

known  drug  ingredient  like  nicotine  and  has  known  pharmacological  uses  such  as 

1 
addiction  maintenance,  sedation,  and  stimulation.  In  these  cases,  "Isjelf  serving  labels 

cannot  be  used  to  mask  true  intent"  Storage  Spaces  Designated  NosT^!Lgnd  "49, "  111 


F.2d.  at  1366  ii.5.  As  the  Second  Circuit  has  observed,  "a  fact  finder  should  be  tr6e  to 
pierce ...  a  manufacturer's . . .  misleading  'nutritional'  labels  to  find  actuaTtherapeutic 
intent  on  the  basis  of  objective  evidence."  NNFA  v.  FDA,  504  F.2d  761, 789  (2d  Cir. 
1974),  cert  denied,  420  U.S.  946  (1975);  accord  NNFA  v.  Mathews,  557  F.2d  at  334 
("FDA  is  not  bound  by  the  manufacturer's  subjective  claims  of  intent  but  can  find  aaual 
therapeutic  intent  on  the  basis  of  objective  evidence."). 

Contrary  to  the  tobacco  industry's  assertions,  numerous  courts  have  unequivocally 
stated  that  FDA  could  consider  evidence  from  "any  relevant  source"  to  establish  the 
"intended"  use  of  a  product  TTie  courts  have  enunciated  a  principle  that  defines  broadly 
the  scope  of  the  evidence  that  is  to  be  used  to  establish  intended  use.  That  is,  the  intended 
use  is  based  on  "labeling,  promotional  material,  advertising  and  any  other  relevant 
source"  United  States  v.  An  Article .-. .  "Sudden  Change,"  409  F.2d  at  739  (emphasis 
added);  accord  NNFA  v.  Mathews,  557  F.2d  at  334;  Action  on  Smoking  and  Health  v. 
Harris  (ASH),  655  F.2d  236, 239  (D.C.  Cir.  1980);  Storage  Spaces  Designated  Nos.  "8" 
and  "49, "  111  F.2d  at  1366;  Hanson  v.  United  States,  All  F.  Supp.  30, 35  (D.  Minn.), 
aff'd,  540  F.2d  947  (8th  Cfa".  1976);  see  also  United  States  v.  250  Jars  of  U.S.  Fancy  Pure 
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Honey,  218  F.  Supp.  208, 21 1  (E.D.  Mich.  1963)  (m  determining  intended  use,  a  '^cpuit  is 

not  limited  tp  the  labels  on  such  article  or  to  the  labeling  which  accompanies  it,  but  may 

look  at  all  rdevant  sources"),  aff'd,  344  F.2d  288  (6th  Cir.  1965)."*" 

The  icope  of  "any  relevant  source"  is  extremely  broad.  As  one  couit  recently 

held,  to  determine  intent  under  this  standard,  the  Agency  may  "examine  a  wide  range  of 

evidence,  including  the  vendor's  stated  intent,  actual  use  of  the  product,  consumer  use  of    - 

I  • 

the  product,  and  produa  marketing."  Two  Plastic  DrumSj  761  F.  Supp.  at  72.  Without 


m 


any  implicatton  that  these  are  the  exclusive  type»  of  evidence,  courts  have  construed  the 
Act  to  find  tbe  types  of  evidence  discussed  below,  in  addition  to  express  claims,  to  be 
other  relev^  sources"  of  a  product's  intended  use. 
Pharmacological  or  Physical  Effects. 
In  Uniud  States  v.  Undetermined  Quantities . . .  "Pets  SmeUfree, "  22  F3d  235 
(lOlh  Cir.  19|94),  the  court  relied  heavily  on  expert  testimony  about  the  physiological 
effects  of  a  nhaimacologically  active  ingredient,  chk)itetracycline  (CTQ,  to  establish  that 
an  animal  food  additive,  "5m^///r^e,"  was  in  feet  a  drug.  Specifically,  the  court  cited 
"affidavits  dtmonstnding  that  the  use  of  CTC  will  reduce  the  normal  levds  of  bacteria  in 
the  animal*  s  intestine  and  that  this  can  affect  the  way  the  animal' s  body  faDCtk>ns"  to 
"establishO  that  Smell  Free  is  intended  to  affect  a  bodily  function  of  animals."  Id.  at  240. 


Courts  have  adopced  a  parallel  approach  in  determining  intent  under  similar  provisions  (rf  the  Act 
For  example,  in  die  context  of  detenoiining  whether  a  pro(hict  is  "intended  for  expotT  for  purposes  (tf 
section  801(eXlX  21  U.S.C.  801(eXlX  "a  court  must  examine  the  manu&cturo's  subjective  intent  as  well 
as  any  other  evidence  relating  to  that  issue."  Ututed  States  v.  Various  Articles  of  Drug.  Bulk  Antibiotics, 
etc..  Civ.  No.  M-95^912.  slip  op.  at  9  (D.  Md.  Jun.  6, 1996). 
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ii.         Consumer  Use. 

In  ASH,  a  case  involving  a  previous  FDA  decision  not  to  regulate  cigarettes  as 
drags,  the  court  explicitly  recognized  that  consumer  use  could  establish  the  "intended  use" 
of  a  product,  stating  that  "[wjhether  evidence  of  consumer  intent  is  a  'relevant  source' . . . 
depends  upon  whether  such  evidence  is  strong  enough  to  justify  ian  inference  as  to  the 
vendor's  intent."  655  F.2d  at  239-240;  see  also  NNFA  v.  Weinberger,  512  JF.2d  688, 703 
(2d  Cir.  1975)  (evidence  before  the  Agency  that  vitamins  "were  used  almost  exclusively 
for  therapeutic  purposes"  could  be  a  proper  basis  to  measure  intent  on  an  objective  basis); 
NNFA  V.  Mathews,  557  F.2d  325  (2d  Cir.  1977);""  United  States  v.  789  Cases . . .  Latex 
Surgeons'  Gloves,  799  F.  Supp.  1275, 1294-1295  (D.P.R.  1992)  (intended  use  determined 
by  all  the  facts,  including  "actual  use");  Two  Plastic  Drums,  76 1  F.  Supp.  at  72  ("a  court 

should  examine  a  wide  range  of  evidence,  including . . .  actual  use  of  the  product "); 

United  States  v.Kasz  Enterprises,  Inc.,  S55F.  Supp.  at  539  CX)biec^vt'm\&nt  can  be 

demonstrated  by,  among  other  things . . .  evidence  that  the  vendor  is  aware  that  his 
produa  is  being  offered  or  used  by  others  for  a  purpose  for  which  it  is  neither  labeled  nor 
advertised")  (emphasis  added). 

Several  other  courts  have  concluded  that  relevant  "consumer  use"  can  be  defined 
in  terms  of  the  uses  that  doctors  and  other  medical  practitioners  make  of  medical  devices. 
See  United  States  v.  An  Article  of  Device . . .  Toftness  Radiation  Detector,  731  F.2d 


"•"  The  manufacturers  aoen^X  to  diminish  the  fOTce  of  the  NNFA  cases  by  characterizing  die  courts' 
acceptance  of  evidence  of  acmal  consumer  use  as  "dictum."  This  argument  trivializes  die  reality  diat  two 
different  panels  (consisting  of  six  different  jurists)  over  die  course  of  diree  years  reviewed  and— without 
expressing  any  reservaticHis  regarding  its  legal  soundness— -accepted  die  iwoposidon  diat  consumer  use 
was  relevant  to  determine  die  intended  use  of  a  product  The  courts'  only  reservation  related  to  die  lack  of 
record  evidentiary  suppcwt  regarding  die  extent  of  consumer  use.  NNFA  v.  Weinberger,  512  F.2d  at  703; 
AWFA  V.  Afflt/ujw*.  557  F.2d  at  335. 
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1253, 12i  7  (7th  Cir.  1984)  (chiropractic  instrument  was  a  device  under  the  Act,  relying  in 

part  on  testimony  of  manufacturers'  wimesses  showing  how  they  used  the  article  to  treat 

patients)- i/rn^  J  States  v.  22.. .  "The  Ster-o-Uzer  MD-200, "  714  F.Supp.  at  1 165 

(actual  use  of  a  sterilizer  by  surgeons  was  evidence  of  intended  use);  United  States  v.  An 

Article  of  Device . . .  Labeled  in  Part:  "Cameron  Spitler  Amblo-Syntonizer, "  26 1  F, 

Supp.  243, 245  (D.  Neb.  1966)  (physician  use  of  a  product  for  treatment  of  eye  ailments 

caused  thf  produa  to  be  a  device  even  in  the  absence  of  express  claims  by  the  physician  or 

by  the  manufacturer  in  the  labeling). 

iii        Other  Evidence. 

Contrary  to  the  contention  that  the  phrase  "intended  to  affect"  must  be  read 


1 


narrowly  to  refer  only  to  promotional  representations  used  in  connection  with  the  sale  ot 
the  produa,  courts  have  considered  a  wide  variety  of  other  relevant  evidence.  In 
American  malth  Products  Co.  v.  Hayes,  for  example,  in  addition  to  considering  product 
effea  and  other  evidence,  the  court  found  that  a  "starch  blocking"  product  (known  as 
"Starchbldcker")  was  a  drug,  based  in  part  on  evidence  of  how  the  product  was 
formulated.  574  P.  Supp.  1498, 1508  (S.D.  N.Y.  1983)  (citing  evidence  that  the  products 
were  "maiiufacturefd] ...  by  a  process  which  concentrates  the  antinutrient  to  the 
exclusion  of  components  which  contribute  food  value").  In  Topless  Radiation  Detector, 
in  addition!  to  considering  medical  use  and  other  evidence,  the  court  cited  as  evidence  of 
intended  u$e  the  financial  arrangements  (such  as  tuition  and  leases)  through  which 
chiropractirs  were  trained  in  use  of  the  product.  731  F.2d  at  1257  n.2.  In  NNFA  v. 
Mathews,  the  Court  noted  that  both  the  toxicity  of  the  product,  557  F.2d  at  335,  and  FDA 
experiencej  id  at  335  n.8,  may  be  considered  in  determining  the  intended  use  of  a  product. 
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With  regard  to  the  latter  evidence,  the  court  stated  that  FDA's  "general  awareness  of  the 

'numerous  and  widespread'  therapeutic  usages"  can  be  relied  upon  if  part  of  the  record. 

Id.  at  335  n.8;  see  also  Latex  Surgeons'  Gloves,  799  F.  Supp.  at  1295  (circumstances 

surrounding  storage  and  handling  of  products,  as  well  as  identity  of  customers,  are 

relevant  to  intended  use). 

The  tobacco  industry  contends  that  the  court  in  United  States  v.  Articles  of  Drug 
for  Veterinary  Use,  50  F.3d  497  (8th  Cir.  1995),  held  that  documentary  materials  must  be 
promotional  in  nature  before  they  can^be  considered  as  evidence  of  intended  use.  The  •' 

comments,  however,  seriously  mischaracterize  the  facts  and  holding  of  that  case.  The  case 
involved  products  made  from  colostrum  (a  component  of  breast  milk)  that  FDA  argued 
were  subject  to  regulation  as  drugs  by  virtue  of  the  pharmacological  claims  made  by  the 
manufaaurer,  not  because  of  the  product*^  ingredients  or  actual  pharmacological  effects. 
This  is  simply  another  case  in  which  promotional  claims  alone  were  sufficient  to  bring 
under  FDA's  drug  jurisdiction  a  product  without  established  pharmacological  effects  or 
uses.  This  case  has  no  relevance  in  determining  what  kind  of  evidence  can  be  used  to 
establish  the  intended  use  of  a  product  containing  a  known  drug  ingredient  with  widely 
known  pharmacological  effects  and  uses. 

Similarly,  the  tobacco  industry  mischaracterizes  United  States  v. . . .  "Instant  Alberty 
Food, "  83  F.  Supp.  882  (D.D.C.  1949),  and  United  States  v.  Pro-Ag,  Inc..  796  F.  Supp.  1219 
(D.  Mina  1991),  ^d,  968  F.  2d  681  (8th  Cir.  1992).  These  cases  involved  "nutritk)nai" 
products  that  lacked  any  established  pharmacotogKal  effects  and  were  promoted  for  treating 
disease  or  affecting  the  structure  or  function  of  the  body.  Because  the  sofe  basis  for 
establishing  intended  use  was  promotional  claims  made  to  consumers,  the  courts  hekl  that  the 


509 


pLd 


45166    Wederal  Regiater  /  Vol.  61,  jJo.  168  /  Wedn«sday,_August  28.  1996  /^Rjiles  and  Regulations 


II.E.1. 


promotioaal  material  must  ordinarily  have  been  distributed  and  relied  on  by  consumers 
purchasing  the  products.  These  cases  are  not  relevant  where  the  govemment  is  relying  on 
evidence  establishing  the  intended  uses  of  products  with  known  pharaiacoiogical  effects  and 
hiding  I 


1 


uses,  incWding  evidence  of  the  actual  knowledge  of  manufecturers  who  are  marketing  the 

products  for  those  eflfects  and  uses."*" 

|us,  as  a  review  of  the  judicial  precedent  reveals,  promotional  claims  are  a 

sufficient  basis  for  an  intended  use  finding,  but  not  a  necessary  or  exclusive  basis.  Not 

only  has  iio  court  ever  held  that  a  promotional  claim  must  alwatys  be  ptesent,  but 

numerous' courts  have  held  that  a  product's  intended  use' may  be  detennined  based  on 

evidence  ^m  "any  relevant  source." 

The  Agency's  Administrative  Precedent  Supports  the  Agency's 
Consideration  of  More  Than  Promotional  Claims 

In  administrative  actions,  the  Agency  has  determined  intended  use  on  the  basis  of 

evidence  other  than  promotional  claims  by  the  manufacturer.  This  administrative 

precedent  is  entitled  to  deference.  See  Wichita  and  Affiliated  Tribes  v.  Model,  788  F.2d 

765, 778  (p.C.  Cir.  1986)  ("a  high  level  of  deference  [is]  afforded  an  agency  on  review 

when  the  iisue  turns  on  the  interpretation  of  the  agency's  own  prior  proclamations"). 


1109 


Indeed,  the  court  in  AifcCTty  f  oaf  recognized  that,  even  if  flie  mm 
distributing  the  Uteraiun;  the  govenmiem  could  stmesiabUsh  intern  if  U 
actJioay  i>««vi!<f  tiK5  pcalocts  to  be  used  for  tbe  treatment  of  discBse: 

it  is  only  to  cfae  extent  that  the  ahandnnmfntofsucfadissemiiiatioD  creates  an 
infttence  diat  the  shipper  did  na  intend,  when  it  shipped  flie  drugs  in  intestate 
con»ncrce,  that  they  be  used  for  die  treatment  of  die  diseases  named  on  die  booklets, 
diat  die  abandonment  can  be  said  to  be  an  effisctive  defense.  The  government  might 
in^oduce  eiddence  to  show  that,  not\%ithstcmding  such  abandonment,  it  \vas  still  the 

irt^'aon  of  the  shipper  that  the  drugs  be  usedfor  the  treatment  of  Ote  diseases 
meotioned  in  die  booklets. 

83  F.  Supp.  at  887  (en^ibasis  added). 
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Several  of  these  precedents  were  described  in  the  Jurisdictional  Analysis.  See  60   . 

FR  41527-41-53 1 .  Beginning  in  the  1980' s,  for  instance,  FDA  took  enforcement  actions 
against  "caine"  products  that  were  used  as  imitation  cocaine.  These  imitation  cocaine 
products  contained  bulk  anesthetic  powders,  such  as  lidocaine  or  ephedrine,  and  were 
often  sold  as  "incense."  To  determine  the  products'  intended  drug  use,  the  Agency  relied 
upon  laboratory  analyses  of  the  products,  the  outlets  in  which  the  products  were  sold 
(e.g.,  "head  shops"),  and  "street"  information  that  the  products  provide  a  "cheap  high."'"'' 
See  Jurisdictional  Analysis,  60  FR  41528.  Similarly,  in  the  early  1980's,  FDA  started  to 
regulate  as  unapproved  drugs  U.S.  imports  of  CaUia  edulis,  or  "khat,"  even  though  the 
Agency  did  not  have  any  information  about  or  claims  by  vendors.'" '  Khat  is  a  shrub 
whose  leaves  act  as  a  stimulant  narcotic  that  affects  the  central  nervous  system  when 
chewed  or  used  as  tea.  The  Agency  relied  on  evidence  of  khat's  actual  effects  and  widely 
known  uses  to  determine  that  it  was  intended  for  use  as  a  drug. 

The  Agency  has  also  taken  the  position  that  including  a  known  drug  ingredient  in  a 
■produa  and  listing  this  ingredient  on  the  label  of  the  product  can  be  sufficient  to  make  the 
produa  a  drug.  Thus,  the  Agency  has  formally  taken  the  position  that  any  skin  cream  that 
contains  a  pharmacologically  active  level  of  hormones  and  lists  tiie  presence  of  hormones 


" '"  See  memorandum  from  dud,  prescrq>ti(Mi  drug  oompliance  brandi  (Aug.  4, 1982X  rciMTnted  in  Rx 
Drug  Study  Bulletin  ^258;  OH.  FDC  6435a  Case  No.C-3-84-686  (S.D.  Ohio  1984);  FDA  Administrative 
File  for  Mid- America  Drug  Co.,  regulatory  letter  84-DT-12  and  response;  FDA  Administrative  File  for 
Sam's  In^KHls,  Dearborn,  MI,  regulat(xy  letter  85-DT-3  and  response;  FDA  Administrative  Fde  for 
NALPAC  Ltd.,  Oakpark,  MI,  regulatory  letter  85-DT-5  and  respcmse;  FDA  Administrative  File  for 
Tower  Enterprises,  Ida,  MI,  regulatCM^  letter  85-DT-2  and  respcMise.  In  1994,  die  government  prosecuted 
Edwin  and  Thomas  Dews  in  Michigan  for  selling  a  (Hodua  called  "Milky  Trails,"  labeled  as  a  room 
deodorizer  but  in  faa  containing  lidocaine.  Case  No.  94  CR  20040-BC  (E.D.  Mich.).  See  AR  (Vol  4  Ref. 
30-2).  v../        : 

""  FDA  Import  Alert  66-23  (Mar.  26, 1982,  revised  Apr.  2, 1986,  and  Feb.  9, 1993).  See  AR  (VoL  4 
Ret  30-1). 
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is  a  drug.  See  58  FR  4761 1, 47612  (Sep.  9, 1993);  Drug  Study  Bulletin  No. 
67  (Mar.  2S,  1994);  see  also  54  FR  40618, 40619  (Oct.  2, 1989).  Similarly,  FDA 
considers  dentifrice  products  containing  fluoride  to  be  drugs,  irrespective  of  whether  any 
claims  are  r  lade,  because  fluoride  is  widely  accepted  as  an  anticavity  agent  by  the  dental 
products  industry  and  consumers  and  because  fluoride  affects  the  structure  of  the  tooth. 
See  59  FR  6084,  6088  (Feb.  9, 1994);  see  also  50  FR  39854  (Sep.  30, 1985). 

As  these  examples  and  the  additional  examples  described  in  the  Jurisdictional 
Analysis  indicate,  the  Agency  regulariy  looks  beyond  a  manufacturer's  express 
promotional  claims  to  the  likely  pharmacological  use  and  effect  of  a  product  in 


determining 
e. 


whether  a  produa  is  intended  to  affect  the  structure  or  function  of  the  body. 

Policy  Considerations  Also  Weigh  Strongly  in  Favor  of  the  Agency's 
Interpretation 


Fina  ly,  policy  considaations  also  conflict  with  the  tobacco  industry' s  position  and 

weigh  strongly  in  favor  of  the  Agency's  interpretation.  The  puipose  of  the  Federal  Food, 

Drug,  and  (Cosmetic  Act  is  to  "safeguard  the  public  health"  and  protea  "consumer 

welfare."  h .  Rep.  No.  2139, 75th  Cong.,  3d  Sess.  1-2  (1938),  reprinted  in  6  Legislative 

History  360  The  Supreme  Court  has  recognized  that  "the  Food,  Drug  and  Cosmetic  Act 

is  to  be  given  a  liberal  construction  consistent  with  the  Act's  overriding  puipose  to  protect 

the  pubUc  h^th."  United  States  v.  An  Article  of  Drug . . .  Bacto-Unidisk,  394  U.S.  784, 

798  (1969).  j  As  the  Court  stated: 

The  purposes  of  [the  Act]  thus  touch ...  the  lives  and  health  of 
people  which,  in  the  circumstances  of  modem  industrialism,  are 
largely  beyond  self-protection.  Regard  for  these  purposes  should 
infuse  construction  of  [the  Act]  if  it  is  to  be  treated  as  a  working 
instrument  of  government  and  not  merely  as  a  collection  of  English 
worqs. 
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United  States  v.  Dotterweich,  320  U.S.  277,  280  (1943). 

The  tobacco  industry's  theory  would  frustrate  these  public  health  purposes.  If 
promotional  claims  alone  determined  the  "intended  use"  of  a  product,  a  manufacturer 
could  market  a  potent  tranquilizer  solely  for  its  "pleasurable"  effect  or  an  amphetamine  for 
its  "energizing"  effect  and  avoid  the  Act's  reach.  The  same  manufacturer  could  coat  the 
tranquilizer  or  amphetamine  with  sugar,  advertise  it  for  its  "taste  and  flavor,"  and  again 
escape  FDA  regulation.  It  is  not  hard  to  imagine  a  manufacturer  of  a  generic  version  of 
Prozac,  an  antidepressant  drug  currently  approved  by  FDA  and  available  only  by 
prescription,  who  would  seek  to  avoid  FDA  regulation  by  advertising  its  product  as 
intended  solely  for  the  "pleasure"  of  its  consumers.  If  these  products  could  so  easily 
escape  FDA  regulation,  the  public  health  would  be  endangered. 

-    These  examples  are  not  purely  hypothetical  As  discussed  above,  manufacturers  of 
imitation  cocaine  or  "caine"  products,  which  contain  anesthetic  drugs  such  as  lidocaine, 
have  attempted  to  avoid  FDA  regulation  by  selling  their  products  as  "incense."  Although 
FDA  has  successfully  asserted  jurisdiction  over  these  pnxlucts  in  the  past,  the  Agency 
could  be  precluded  from  doing  so  under  the  manufacturers'  legal  theory. 

New  evidence  received  during  the  comment  period  provides  another  example  of 
the  possible  results  if  the  Agency  accepted  the  manufacturers'  legal  theory.  In  1992,  the 
British  American  Tobacco  Company  (B  ATCO),  the  parent  company  of  Brown  & 
Williamson  Tobacco  O)rporation,  considered  purchasing  a  manufacturer  of  nicotine 
patches,  Stowic  Resources  Ltd.,  because  "[t]here  is  currently  a  void  in  the  market  for  a 
product  that  provides  tobacco  satisfaction  in  a  form  that  is  acceptable  and  available  to 
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consumer 
wants."'"^ 


many  segi^ents  of  the  market."""  The  purchase  was  ultimately  rejected  after  BATCO 
and  Browi  &  Williamson  researchers  found  that  nicotine  patches  did  riot  provide  the 
kvith  "(t]he  rapid,  peaking  intake  of  nicotine  which  the  smoker  clearly 
Under  the  manufacturers*  theory,  however,  it  would  nonetheless  be  legally 
pennissiblfe  for  B  ATCX)  and  Brown  &  Williamson  to  sell  high-potency  nicotine  patches  or 
any  other  product  whose  sole  purpose  was  to  deliver  pharmacologically  active  doses  of 
nicotine  w  thout  FDA  regulation  so  long  as  the  manufaaurers  claimed  to  market  the 
products  e;  :clusively  for  "tobacco  satisfactwn." 

Foi  sound  policy  reasons,  the  Agency  must  be  able  to  look  beyond  a 
manufaauier's  promotional  claims  when  determining  whether  to  regulate  a  produa  that 
contains  a  joiown  drug  or  that  has  known  pharmacological  uses.  Where  manufaaurers 
avoid  promoting  the  pharmaceutical  uses  of  products  that  contain  drug  ingredients  or 
where  manufacturers  deUberately  make  ambiguous  claims  or  otherwise  seek  to  obscure  the 
true  nature  of  their  products,  FDA  must  be  finee  to  consider  other  objective  evidence  to 
establish  tht  true  intended  use  of  the  produa.  As  discussed  in  sections  n.A.l.,  ILB.l., 
and  ILC.l .,  above,  this  other  objective  evidence  may  include  the  produa's  foreseeable 
phaimacoldgical  effects  and  uses,  actual  consumer  use,  and  the  statements,  research, 
and  actions  of  manufaaurers. 


1112 


Brown  & 


""Kausch, 
Ref.  124). 


Williams<Hi,  Transdermal  Nicotine  Patches  (1992),  at  3.  See  AR  (VoL  531  Ref.  124). 
F  esearch  and  Development/Quality,  Transdermal  Nicotine  (19921  See  AR  (VoL  531 
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2.        Consideration  of  Tobacco  Manufacturers' Promotional  Claims 
Supports  the  Agency's  Position 

The  Agency  also  disagrees  with  the  premise  of  the  tobacco  industry's  position — 
namely,  that  consideration  of  their  promotional  claims  will  demonstrate  that  cigarettes  and 
smokeless  tobacco  products  arc  not  intended  to  affect  the  stniaure  or  function  of  the 
body.  In  fact,  consideration  of  the  claims  made  in  tobacco  advertising  lends  suppoit  to  the 
Agency's  detennination  that  cigarettes  and  smokeless  tobacco  are  "intended"  to  affect  the 
stniaure  and  function  of  the  body. 

Several  comments  on  the  Jurisdictional  Analysis  urge  FDA  to  consider  the 
promotional  claims  of  the  tobacco  manufacturers  in  determining  whether  the 
manufacturers  intend  to  affect  the  structure  or  function  of  the  body.  The  comments  of  the 
American  Society  of  Addiaion  Medicine,  for  example,  assert  that  consideration  of 
promotional  claims  provides  further  support  for  the  finding  that  tobacco  manufacturers 
intend  to  affect  the  structure  and  function  of  the  body.  Conversely,  the  tobacco  industry 
comments  maintain  that  consideration  of  these  claims  will  show  that  the  manufacturers  do 
not  intend  to  affect  the  structure  or  function  of  the  body. 

The  Agency  agrees  that  promotional  claims  can  be  relevant  evidence  of  intended 
use.  See  section  n.E.l.,  above.  As  the  tobacco  industry  comments  recognize,  these 
claims  can  be  of  two  types,  implied  or  express."  **  Express  claims  for  a  produa  overtly 
promote  the  product's  effects  on  the  structure  or  function  of  the  body.  Implied  claims 


'"^  Joint  Comments  of  the  Cigarette  Manufacturers,  Comment  (Jul  2, 1996),  Vol  n,  at  91.  See  AR 
(Vol.  535  Ref.  96)  ("the  determining  factor  is  claims — in^>lied  or  exixessed — made  in  marketing  tbe 
iwoducf  *)  (emphasis  added).  See  also  section  201(n)  of  the  Act  (21  U.S.C  321(n))  (in  determining 
whether  labeling  or  advertising  is  misleading  the  Agency  must  consider  both  the  representations  "made" 
and  the  refvesentations  "suggested"  by  the  manufactmer). 


515 


45172    FMeral  Register  /  Vol.  61.  No.  168  /  Wednesday.  August  28.  1996  /  Rules  and  Regulations 


II.E.2. 


suggest,  tut  do  not  explicitly  recommend,  phamiacological  use.  The  courts  have 
recogniz<jd  that  implied  drug  claims  can  make  a  product  a  drug  even  in  the  presence  of 
express  disclaimers  warning  against  dru|  use.  For  instance,  in  a  case  involving  an 
imitation  cocaine  pnxiuct  sold  as  incense  and  advertised  as  not  for  drug  use,  the  Ninth 


Circuit 


hdd: 


Tike  fact  that  the  items  were  called  "incense"  and  advertised  as  "Not 
for  drug  use"  cannot  be  controlling  on  the  issue  of  whether  they  are 
drtigs.  Where,  as  here,  the  items  are  otherwise  promoted  and 
aqveitised  in  ways  that  suggest  they  are  cocaine  substitutes,  [the 
vendor's]  intent  in  distributing  the  products  is  clear.  Self-serving 
lal^ls  cannot  be  allowed  to  mask  the  vendor's  true  intent  as 
indicated  by  the  overall  circumstances. 

United  Sti  tes  v.  Storage  Spaces  Designated  Nos.  "8"  and  "49, "  777  F.2d  1363,  1366 

n.5  (9th  C  LT.  1985)  (emphasis  added),  cert,  denied,  479  U.S.  1086  (1987). 

As  suggested  in  the  comments,  the  Agency  has  examined  the  promotional  claims 

of  the  tobacco  manufacturers.  Although  recent  tobacco  product  advertisements  do  not 

make  expi^ss  drug  claims,  the  implied  pharmacological  claims  in  some  tobacco 

advertisements  provide  additional  support  for  the  Agency' s  finding  of  intended 

pharmacological  use.  In  particular,  as  described  below,  advertisements  that  promise  that 

tobacco  pri)ducts  wUl  provide  "satisfaction"  suggest  to  the  consumer  that  use  of  tobacco 

prc>ducts  will  provide  desired  pharmacological  benefits,  includmg  satisfying  addiction. 

The  use  of  "satisfaction"  claims  in  tobacco  product  advertising  is  common.  Since 

the  1970'Sj  most  major  tobacco  manufacturers  have  used  advertising  campaigns  that 

promote  "itisfaction."  For  instance,  the  R.J.  Reynolds  Tobacco  Company  (RJR)  has 

used  a  proi  lise  of  "satisfaction"  to  advertise  many  cigarette  brands,  including  Camel 
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I 

Lights,  Salem,  Real  More,  and  Now.""  A  1990  advertisement  for  Now  brand  cigarettes, 

for  example,  asks  "Can  a  cigarette  have  just  2  mgs  of  tar  and  still  be  satisfying  to  smoke? 

. . .  NOW  can.""'**  Likewise,  "satisfaction"  claims  have  been  used  by  Brown  «fc 

Williamson,  Lorillard,  and  Ligg^  &  Myers.""  In  one  typical  recent  advertisement, 

Lorillaid  promoted  its  True  brand  with  the  slogan  "The  Lowest  with  True  Satisfaction ... 

True  Delivers  "^^^*  Some  of  these  advertisements  distinguish  "satisfaction"  firom  taste. 

For  example,  a  Brown  &  Williamson  advertisement  for  Barclay  states: 

If  your  ultra  light  is  ultra  boring,  why  do  you  still  smoke  it? 
Because  you  probably  think  that's  the  sacrifice  you  have  to  make. 
Well,  not  any  longer.  We've  just  made  ultra  lights  you  don't  have 
to  make  any  sacrifices  for.  At  least  not  on  taste.  And  not  on 
satisfaction.^^  ^^ 

Smokeless  tobacco  manufacturers  also  rely  on  "satisfaction"  claims  in  advertising. 
The  nation's  largest  smokeless  tobacco  manufaaurer.  United  States  Tobacco  Company 
(UST),  has  used  satisfaction  promises  to  advertise  several  brands,  including  Copenhagen, 


"  "  S«e  Tobacco  Advertisements,  in  Amaican  Society  of  Addiction  Medicine,  Comment  (Dec.  29, 1995), 
appendix  6,  at  89-90,  92,  94-96,  98.  See  AR  (VoL  528  Ref.  97). 

"'*W.at98. 


ni7 


1118 


1119 


/i.  at  82-86. 88, 91. 97, 99. 
Id.  at  99  (emphasis  added). 
Id.  at  97  (emphasis  added). 


In  addition  to  differentiating  between  taste  and  satisfaction  in  the  quoted  passage,  this  advertisement  also 
uses  the  tenn  "satisfying"  in  a  subsequent  passage  to  describe  the  flavor  of  Barclay,  stating  that  'Iwje  gave 
Barclay  a  new  blMid  of  tobaccos  for  a  smoother,  more  satisfying  flavor."  Id.  This  dual  usage  of 
satisfaction  occurs  in  other  advertisements.  For  instance,  in  an  advertisement  for  Camel  Lights,  RJR  uses 
satisfaction  both  as  an  independent  attribute  of  its  product  (promising  "All  the  flavor  and  satisfaction 
that's  been  missing  in  your  low  tar  cigarette")  and  as  an  adjective  to  describe  the  product's  taste 
(promising  "a  rich,  rewarding,  truly  satisfying  taste").  Id.,  at  95  (emphasis  added). 
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Skoal,  ai|d  Happy  Days."^  In  foct,  the  slogan  "It  Satisfies"  is  the  signature  of  USTs 
Copenhagen  brand  and  appears  on  the  lid  of  each  package."** 

TJhe  tobacco  industry  argues  that  "satisfaction"  is  not  an  implied  drug  claim.  In  its 
view,  "satisfaction"  is  not  a  euphemism  for  the  consumer's  pharmacological  response  to 
nicotine.  Rather,  as  one  cigarette  manufacturer  commented,  "'[sjatisfaction' ....  reflects 
the  consumer's  total  reaction  to  the  total  smoking  experience  delivered  by  the 


<1122 


cigarettes.' 

Tl  le  Agency  agrees  that  the  term  "satisfaction"  reflects  the  consumer's  reaction  to 

the  experience  of  smoking  a  cigarette  or  using  smokeless  tobacco.  Indeed,  it  is  precisely 

1 
for  this  reason  that  the  Agency  finds  that  the  use  of  the  term  to  promote  cigarette  and 

smokeless  tobacco  is  an  implied  drug  claim. 

The  meaning  of  a  promise  of  "satisfaction"  depends  upon  the  needs  or 
expectatiohs  of  the  consumer.  A  "satisfying"  meal  means  something  quite  different  from  a 
"satisfying"  movie,  which  in  turn  means  something  different  ftom  a  ^'satisfying"  driving 
experience.  A  product  that  is  satisfying  to  consumers  is  one  that  fulfills  the  needs  or 
expectations  of  the  consumer.  Thus,  a  "satisfying"  meal  must  meet  the  consumer's  desires 
for  taste  arid  nutrition,  while  a  "satisfying"  driving  experience  must  meet  the^'consumer's 
desires  for'power,  maneuverability,  and  comfort. 


1120 


1121 


W.at93, 


Id.  at  KX  ; 


100-101. 


""  Brown  &  Williamson  Tobacco  Corp.,  Comment  (Jan.  2. 1996),  at  8.  5**  AR(VoL  529  Ref.  104). 
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In  the  case  of  cigarettes  and  smokeless  tobacco,  a  "satisfying"  product  must  meet 

the  consumer' s  motivations  for  using  the  product.  As  discussed  in  sections  IL  A.  and 

ILB.,  above,  these  motivations  are  primarily  phannacological.  Most  users  of  tobacco 

products  are  addicted  to  nicotine.  They  use  cigarettes  and  smokeless  tobacco  to  satisfy 

their  addiction  and  to  obtain  other  pharmacological  effects,  such  as  anxiety  reduction  or 

stimulation.  To  these  users,  a  manufacturer's  promise  of  "satisfaction"  implies  that  the 

product  will  fulfill  their  craving  for  the  phannacological  effects  of  nicotine — satisfying 

their  addiction  and  providing  the  sought-after  mood-altering  effects  of  nicotine. 

The  tobacco  industry's  internal  documents  themselves  show  that  consumer 
"satisfaction"  is  intimately  conneaed  to  nicotine's  pharmacological  effects  and  that  the 
tobacco  manufaaurers  know  this.  The  internal  company  documents  that  have  recently 
become  publicly  available  show  that  for  the  past  three  decades,  tobacco  industry  officials 
have  consistently  expressed  the  view  that  nicotine' s  pharmacological  effects  are  essential 
to  consumer  satisfaction. 

Officials  at  Brown  &  Williamson  and  its  parent  company,  the  British  American 

Tobacco  Q)mpany  (BATCX)),  for  instance,  have  consistently  linked  nicotine  delivery  to 

consumer  satisfaction.  Thus,  BATCO  scientists  have  stated: 

•  **Nicotine  has  well  documented  pharmacological  action It  is  believed  to  be 

responsible  for  the  'satisfaction '  of  smoking,  using  this  tenn  in  the  physiological 
rather  than  the  psychological  sense."' '^ 

'The  basic  assumption  is  that  nicotine  ...is  almost  certainly  the  key  smoke 


component  for  satisfaction 


Mil  24 


""  Wood  DJ,  BATCO  Group  Research  and  Devel(^menl,  Aspects  of  the  R&DE  Function,  notes  for  a  talk 
given  at  Oielwood,  Sep.  1969  (JuL  20, 1970),  at  7  (emphasis  added).  See  AR  (VoL  22  Ref.  287). 

""  BATCO  Group  R&D  Research  Conference,  Rio  de  Janeiro,  BrazU  (Aug.  22-26, 1983),  at  10 
(emphasis  added).  See  AR  (VoL  179  Ref.  2087). 
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'[N^icotine . . .  probably  provides  the  basis  of  smoking  satisfaction.^^^ 

•  [IJn  its  simplest  sense  puffing  behavior  is  the  means  of  providing  nicotine  dose  in 
a  metered fashion.""^^ 

•  "Ini  uitively  it  is  felt  that  'satisfaction '  must  be  related  to  nicotine.  Many  people 
belli  5ve  it  [is]  a  'whole  body  response'  and  involves  the  action  of  nicotine  in  the 
brailL""^^ 

Other  industry  officials  have  expressed  the  same  view.  For  example: 

•  Seni  or  RJR  scientists  have  written  that  ''the  confirmed  user  of  tobacco  products  is 
prin^ly  seeking  the  physiological  'satisfaction'  derived  from  nicotine"^^^  and 
that  t'the  ultimate  satisfaction  comes  from  the  nicotine  which  is  extracted . .  .in 
the  i^ngs."^^^ 

-r 


1115 


B  ATCD,  Proceedings  of  the  Smoking  Behaviour  Marketing  Conference,  Session  I  slides  (Jul.  9-12, 


1984)  (emphasis  added).  See  AR  (Vol.  21  Ref.  238). 

""  BATCO,  ^icotine  Conference  Outline  (Jun.  6-8, 1984)  at  BW-W2-01977  (enq>hasis  added).  See  AR 
(Vol.  22 Ref.: 590). 

The  record  contains  numerous  other  similar  BATCO  and  Brown  &  Williamson  statements.  For  example, 
as  part  of  their  evaluation  of  whether  BATCO  should  purchase  a  manufacturer  of  nicotine  patches.  Brown 
&  WilliamsoQ  researchers  in  1 992  stated  diat  "[t]he  faa  diat  people  use  snuff  and  chewing  tdMcco 
indicates  that  administration  routes  [of  nicotine]  other  than  inhalation  can  deliver  tobacco  satisfaction." 
Transdermal  Nicotine  Patches,  at  3  (emphasis  added).  See  AR  (VoL  531  Ref.  124). 

Similarly,  as  part  of  Projea  Wheat,  BATCO  researchers  reported  diat  '*thCTe  is  evidaice  of  a  cwiflia 
between  concern  for  health  and  the  desire  for  a  satisfying  cigarette,  from  which  it  follows  that  low  tar 
brands  would  be  much  more  widely  accepted  if  their  nicotine  deliveries  could  be  brought  within  the  range 
required  by  groups  of  consumer [s  J."  Wood  DJ  (BATCO),  Project  Wheat  ~  Part  2:  U.K.  MaU  Smokers: 
Their  Reactions  to  Cigarettes  of  Different  Nicotine  Deliveries  as  Ir^Utenced  by  Inner  Need  (Jan.  30, 
1976),  at  48  (emphasis  added).  See  AR  (VoL  20  Ref.  204-2). 

Teagtie  CE,  RJ.  Reynolds,  Research  Planning  Memorandum  on  the  Nature  of  the  Tobacco  Business 
and  the  Crucial  Role  of  Nicotine  Therein  (Apr.  14,  1972),  at  1  (em{*asis  added).  See  AR  (VoL  531 
Ref  125).  - 

Teague  also  wtote  that  '"what  we  are  really  selling  [is]  nicotine  satisfaction."  Id.  at  5  (emi^iasis  added). 

"*"  Senkus  M<RJ.  Reynolds  Tobacco  Co.X  Some  effects  of  smoking  (1976/1977),  at  9  (emphasis  added). 

5««AR(VoL700Ref  593). 

I 

Senkus  also  wrote  that  "a  zero  nicotine  cigarette . . .  really  has  no  potential  to  provide  smoking 
satisfaction.  U  produces  no  taste  in  die  mouth,  but  even  more  seriously  it  fails  to  provide  the  ultimate 
satisfaction  ini  the  lungs."  Id.  at  9  {cmjpiasis  idded). 
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•  William  Farone,  the  fonner  Philip  Morris  director  of  applied  research,  has  written 
that  "[t]he  objective  of  industry  scientists  and  produa  developers,  simply  stated, 
was  to  provide  the  consumer  with  the . . .  pharmacological  satisfaction  derived 
from  nicotine ""^ 

•  The  senior  vice  president  for  marketing  at  UST  has  written  that  ''[vjirtually  all 
tobacco  usage  is  based  upon  nicotine,  'the  kick',  satisfaction." 

Indeed,  tobacco  manufacturers  have  even  conducted  opinion  surveys  that  show 
that  tobacco  users  understand  that  their  "satisfaction"  is  based  on  nicotine.  For  instance, 
an  affiliate  of  Brown  &  Williamson  reported  that  "[m]ost  respondents,  with  a  bias  toward 
men,  realised  that  nicotine  was  the  attribute  in  cigarettes  causing  addiction.  It  was  also 
usually  seen  as  the  component  providing  satisfaction." 

These  statements  show  that,  when  consumers  use  cigarettes  and  smokeless 
tobacco,  their  degree  of  "satisfaction"  is  closely  related  to  the  phannacological  effects  of 
nicotine  delivered  by  the  product  The  statements  also  show  that  tobacco  manufaaurers 
have  long  been  aware  of  the  central  role  of  nicotine  in  consumer  satisfaction.  In  effect,  the 


"*'  FaitMie  WA,  The  Manipulation  and  Control  of  Nicotine  and  Tar  in  the  Design  and  Manufacture  of 
Cigarettes:  A  Scientific  Perspective  (Mar.  8, 1996X  at  7  (emphasis  added).  See  AR  (Vol  638  Ref.  2). 

""  TcstinKmy  of  Erik  Lindqvist,  Marsee  v.  U.S.  Tobacco,  CivU  AcAoa  No.  84-2777R  (W.D.  Ok.  Jun.  5, 
1986)  transcript  ofjury  trial  proceedings,  at  1662  (emphasis  added),  ^ee  AR  (VoL  22  Ref.  292).  In 
another  document  describing  Skoal  Bandits,  UST  states: 

The  nicotine  contents  are  more  or  less  equivalent  to  that  of  a  good  quality 
cigarette.  The  nicotine  is  absorbed,  giv[ing]  satisfaction  to  the  smoker. 

Potential  (^esti(His  and  Answers,  submitted  in  Marsee  v.  U.S.  Tobacco,  Civil  Action  No.  84-2777R 
(W.D.  Ok.  1986)  (emphasis  added).  See  AR  (Vol  30  Ref.  509). 

' ' "  Attitudes  Towards  Smoking  and  Health,  attached  to  letter  ftom  Johnston  AH  (market  researdi 
manager,  Caneras  Rothmans  Ltd.)  to  Bentley  HE  (Imperial  Tobacco  Ltd.)  (Jul.  26. 1979),  at  12  (emphasis 
added).   See  AR  (VoL  21  Ref.  218). 
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Statements  establish  that  the  manufacturers  use  "satisfaction"  as  a  code-word  for  the 

pharmacological  effects  of  nicotine. 

The  Agency  has  reviewed  the  manufacturers*  promotional  claims  and  finds  that 
they  are  Consistent  with— and  in  fact  provide  further  support  for— the  Agency's 
conclusidn  that  cigarettes  and  smokeless  tobacco  are  "intended*'  to  affect  the  structure  and 
function  of  the  body.  When  manufacturers  of  an  addictive  and  psychoactive  product  use 
words  lite  "satisfaction"  in  their  advertisements,  the  word  takes  on  special  connotations  to 
the  consuper.  The  advertisements  make  an  implicit  pharmacological  appeal  and  hence 
become  fiirther  evidence  that  the  products  arc  intended  to  affect  the  structure  and  function 
ofthebo4y. 

3.        Response  to  Additioiial  Comments  on  Legal  Theory 

Tl  le  discussion  in  sections  n.A.-E.2.,  above,  has  responded  to  many  of  the  major 
comments  regarding  the  Agency's  legal  analysis  of  intended  use.  In  this  section,  the 
Agency  r^ponds  to  additional  comments  of  the  manufacturers  and  others  on  this  issue. 

General  Comments 

The  tobacco  industry  contends  that  the  legislative  history  of  the  Federal 
Food,  Dnig,  and  Cosmetia  Act  conflicts  with  the  Agency's  interpretation  of  the  Act  and 
shows  that  Congress  determined  that  only  promotional  claims  can  be  considered  in      . 
determining  whether  a  product  is  "intended  to  affect  the  structure  or  any  fimction  of  the 
body." 


a. 

1. 


that  it  faili 


Thje  Agency  has  carefuUy  reviewed  the  legislative  history  of  the  Act  and  concludes 
to  support  the  tobacco  industry's  position.  Indeed,  what  little  legislative 
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history  there  is  confirais  the  Agency' s  interpretation  that  evidence  of  intent  should  not  be 

restricted  to  promotionial  claims. 

Congress  most  directly  addressed  the  issue  during  consideration  of  the  1976 
Medical  Device  Amendments.  In  the  House  Report,  the  Committee  on  Energy  and 
Commerce  specifically  considered  whether  a  manufacturer  could  avoid  having  its  product 
regulated  as  a  medical  device  intended  for  human  use  by  labeling  and  promoting  the  device 
as  intended  for  animal  use  only.  Contrary  to  the  tobacco  industry's  position,  the  House 
Report  concluded  that  FDA  would  not  be  bound  by  the  manufaaurer's  promotional 
claims: 

This  is  not  to  say,  however,  that  a  manufacturer  of  a  device  that  is 
banned  by  the  Secretary  [for  human  use]  can  escape  the  ban  by 
labeling  the  device  for  veterinary  use.  The  Secretary  may  consider 
the  ultimate  destination  of  a  product  in  determining  whether  or  not 

it  is  for  human  use,  just  as  he  may  consider  actual  use  of  a  product 
in  determining  whether  or  not  it  is  a  device. 

Medical  Device  Amendments  of  1976,  H.R.  Rep.  No.  94-853, 94th  Cong.,  2d  Sess.  14 

(emphasis  added),  reprinted  in  An  Analytical  Legislative  History  of  the  Medical  Device 

Amendments  of  1976,  appendix  HI.  Congress'  reasoning  confirms  the  plain  meaning  of 

the  statutory  definitions  of  "dnig"  and  "device."  It  shows  that  Congress  plainly  intended 

FDA  to  be  able  to  look  behind  a  manufacturer's  promotional  claims  and  to  detennine 

intent  based  on  the  actions  of  the  manufacturer  and  the  actual  uses  of  the  prxxiuct 

The  tobacco  industry  reUes  primarily  on  a  passage  from  the  1935  Senate  Report, 

which  states  that  "the  manufacturer  of  the  article,  through  his  representations  in 

connection  with  its  sale,  can  detennine  the  use  to  which  the  article  is  to  be  put"  S.  Rep. 

No.  361, 74th  Cong.,  1st  Sess.  4  (1935),  reprinted  in  3  Legislative  History  60, 663. 
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However,  thd  first  sentence  of  the  paragraph  fipom  which  the  tobacco  industry  quotes 

states  that  "[flhe  use  to  which  the  product  is  to  be  put  will  deteraiine  the  category  into 

which  it  will  plL"  Id.  This  quotation  is  consistent  with  the  Agency's  interpretation  that 

consumer  use  can  establish  "intended  use"  independent  of  the  manufacturer's  claims. 

Furthermore,  the  passage  quoted  by  the  tobacco  industry  is  taken  out  of  context, 

however.  Congress  was  not  addressing  the  issue  of  how  to  determine  whether  a  product 


is  intended  to  affea  the  structure  or  function  of  the  body  under  the  Act's  drug  definition, 
section  201(g)(lXC)-  Rather,  the  issue  beiiig  discussed  was  the  circumstances  under 
which  the  Agency  must  regulate  a  produa  both  as  a  food  and  as  a  drug  intended  for  use  in 


the  diagnosis 


definition,  a 


or  treatment  of  disease  under  section  201  (gXlXB)  of  the  Act  (By 

food"  cannot  be  regulated  as  a  drug  under  section  201(gXlXC)  of  the  Act) 


In  this  context  the  Senate  Committee  stated  that  a  manufacturer  could  "escape" 
regulation  of  a  product  as  a  food  by  "representing  the  article  fairly  and  unequivocally  as  a 
drug  product ."  Id.  .  ^ 

The  Senate  Committee  did  not  say  that  promoting  the  article  exclusively  as  a  food 
could  remove  the  article  from  the  drug  definition  of  section  201(gXlXB),  however.  To 
the  contrary,  the  Committee  stated  that  "[i]f  it  is  to  be  used  only  as  a  food  it  wiU  come 
within  the  ddfinition  of  food  and  none  other."  Id.  (emphasis  added).  Thus,  this  legislative 
history  shows  that  a  manufacturer's  representations  cannot  force  the  Agency  to  regulate  a 
product  containing  a  drug  as  a  food;  rather,  regulation  as  a  food  is  compelled  only  if  the 
sole  use  of  the  produa  is  as  a  food.  Accordingly,  the  legislative  history  on  which  the 
comments  rely  supports  only  the  limited  argument  that  a  manufacturer's  representations 
can  ensure  tllat  a  product  is  regulated  as  a  drug.  The  passage  does  not  support — and 
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indeed  contradicts — the  position  that  a  manufaaurer's  representations  can  prevent 

regulation  of  a  product  as  a  drug. 

The  cigarette  industry  also  cites  the  following  language  from  the  same  Senate 

Committee  report  to  support  the  view  that  a  manufacturer's  claims  are  the  only  relevant 

consideration  in  detemiining  the  intended  use  of  a  product 

While  soaps  sold  only  for  ordinary  toilet  or  household  use  are 
specifically  exempted  from  the  definition  of  cosmetic  and  will  not 
be  subject  to  the  definition  of  drug,  soaps  for  which  claims 
conceming  disease  are  made  or  which  are  sold  as  pharmacopoeial 
articles  will  come  within  the  definition  of  drug  and  will  thus  be 
subject  to  regulation. 

Id.  at  3-4,  reprinted  in  3  Legislative  History  662-663.  This  language,  however,  merely 

states  the  unarguable  and  long-settled  principle  that  a  drug  claim  can  bring  any  article 

(regardless  of  the  article's  composition  or  effects)  within  the  Agency's  jurisdiction.  See, 

e.g..  United  States  v.  An  Article . . .  "Sudden  Change, "  409  F.2d  734,  739  (2d  Cir.  1969). 

This  is  not  the  issue  before  the  Agency  in  this  case. 

The  passages  of  the  legislative  history  quoted  by  the  tobacco  industry,  "when  read 

fairly  and  in  light  of  their  true  context, . . .  cannot  be  said  to  demonstrate  a  [true] 

Congressional  desire."  Jewell  Ridge  Coal  Corp.  v.  United  Mine  Workers,  325  U.S.  161, 

1 68- 1 69  ( 1 945).  The  most  that  can  reasonably  be  said  in  support  of  the  tobacco 

industry's  view  is  that  the  legislative  history  is  sparse  and  ambiguous — ^a  circumstance  that 

calls  for  deference  to  the  Agency's  interpretation  of  the  plain  language  of  the  statute.  As 

the  Supreme  Court  recently  held,  "[w]hen  we  find . . .  that  the  legislative  history  is 

ambiguous  and  unenlightening  on  the  matters  with  respea  to  which  the  regulations  deal. 
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we  customarily  defer  to  the  expertise  of  the  agency."  Rust  v.  Sullivan,  500  U.S.  173, 

186(1991). 

2.   '     The  cigarette  manufacturers  contend  that  reading  a  foreseeability  standard 

into  "intended  use"  is  unworkable  because  it  would  convert  "every  foreseeable  off-label 
use"  of  a  drug  or  a  device  into  an  "intended  use"  attributable  to  the  manufacturer.  In 


suDport  of  this  contention,  the  cigarette  industry  points  to  what  has  become  known  as 
FDA's  "practice  of  mecticine"  poUcy,  under  which  the  Agpncy  recognizes  that  physicians 
may,  if  their  inedical  judgment  so  dictates,  prescribe  (but  not  promote)  an  approved  drug 
for  an  unapproved  use  without  violating  the  Act  See  37  FR  16503  (Aug.  15, 1972). 

The  Agency  disagrees  with  this  comment  Fundamental  differences  distinguish  off- 
label  uses  oflapproved  drugs  finom  cigarettes  and  smokeless  tobacco.  First  before  a  drug 

can  have  an  ^ff-label  use,  the  drug  must  first  have  been  regulated  by  FDA  for  an  approved 

i  ■  . 

use.  Unlike  joff-label  uses  of  approved  drugs,  cigarettes  and  smokeless  tobacco  have  not 

previously  b  jen  regulated  by  FDA  for  approved  uses. 

Secofad,  FDA's  practice-of-medicine  policy  is  based  on  FDA's  long-standing 
policy  of  not  interfering  with  the  practice  of  medicine.  Most  off-label  uses  of  prescription 
drugs  are  prescribed  by  a  physician.  FDA  has  made  a  policy  judgment  that  because  of  the 
involvement  of  a  doctor,  FDA  will  not  generally  interfere  with  these  off-label  uses.  The 
policy  considerations  that  underlie  the  practice-of-medicine  policy  are  entirely  missing  in 
the  case  of  cigarettes  and  smokeless  tobacco. 

In  aiy  event  under  the  practice-of-medicine  policy,  "[w]herc  the  unapproved  use 
of  an  approved  new  drug  becomes  widespread  or  endangers  the  public  health,  'FDA  will 
investigate  ind'  take  whatever  action  is  warranted  to  protect  the  public."^  See  37  FR 
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16504  (Aug.  15, 1972)  (emphasis  added).  Thus,  this  poUcy  recognizes  that  the  Agency 

may  assert  jurisdiction  over  unapproved  uses  of  drugs  when  they  become  "widespread"  or 
endanger  the  public  health— even  in  the  absence  of  promotional  claims  by  the 
manufacturer.  This  closely  parallels  the  Agency's  interpretation  that  it  may  assert 
jurisdiction  over  products  when  it  becomes  foreseeable  that  they  will  have  drug  effects 
upon,  and  be  used  for  drug  purposes  by,  a  significant  proportion  of  consumers. 

3.  The  smokeless  tobacco  industry  asserts  that  FDA's  reliance  on  consumer 
use  to  confer  drug  or  device  status  on  an  article  is,  in  effect,  an  attempt  to  define  drugs 
and  devices  in  the  same  way  that  the  Aa  defines  foods.  Under  the  Act,  the  term  "food" 
means  "articles  used  for  food  or  drink  for  man  or  other  animals."  Section  201(0, 21 
U.S.C.  321(f).  The  smokeless  tobacco  industry  argues  that  if  "drug"  or  "device"  status 

can  be  inferred  whenever  a  product  is  used  in  a  certain  way,  then  the  statutory  intent 
requirement  becomes  mere  surplusage. 

The  Agency  disagrees.  To  determine  that  a  product  is  a  drug  or  device,  FDA  is 
required  to  show  that  the  "intended  use"  by  a  manufacturer  for  a  product  is  as  a  drug  or 
device.  TTiis  statutory  intent  requirement  can  be  satisfied  based  on 'hise"  atone  only  where 
the  use  is  sufficiently  widespread.  Evidence  of  "use"  can  also  provide  a  relevant  source  of 
information  in  combination  with  other  types  of  evidence.  See  ASH,  655  F.2d  at  239-240. 

4.  The  tobacco  industry  characterizes  evidence  from  the  statements,  researx;h, 
and  actions  of  manufacturers  as  "classic  examples  of  subjective  intent,  i.e.,  motives  that 
are  not  publicly  expressed,"  and  states  that  the  regulations  allow  the  Agency  to  prove  the 
"intended  use"  of  a  product  based  only  on  evidence  of  "objective  intent"  Thus,  the 
tobacco  industry  argues  that  the  Agency  must  disregard  the  extensive  evidence  in  the 
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administrative  record  indicating  that  the  manufaaurcrs  actually  intend  that  cigarettes  and 

smokeless  tobacco  have,  and  will  be  used  for,  pharmacological  effects. 

FDA  concludes  that  evidence  of  the  statements,  research,  and  actions  of  tobacco 
manufactureiB  is  relevant  to  determine  the  "intended  use"  of  a  product  The  tobacco 
industry's  poiition  that  evidence  bearing  on  their  actual  intentions  is  not  relevant  conflicts 
with  the  plain  language  of  the  Act  The  tobacco  industry's  positicm  also  conflicts  with  the 
regulations  defining  "intended  uses."  "^"^ 

Moreover,  acceptance  of  the  tobacco  industry' s  argument  that  FDA  must 
disregard  evidence  of  the  manufacturers'  statements,  research,  and  actions  would  frustrate 
the  public  heilth  purposes  of  the  Act  FDA  does  not  test  products  before  they  arc 
marketed,  nor  does  the  Agency  have  the  right  to  examine  the  manufacturer's  testing  data 
before  a  new  product  is  marketed  unless  the  manufecturer  submits  an  application  for 
approval  of  tie  drug  or  device  prior  to  mariceting.  Consequently,  neither  FDA  nor  the 
consumer  is  ordinarily  ^i  a  position  to  know  whether  a  new  product  that  the  manufacturer 


I 


^ 


claims  is  nor  i  drug  or  device  in  fact  has  pharmacological  effects  on  consumers.  In 
contrast  the  manufacturer,  through  its  research  and  product  development  activities, 
knows  the  effects  of  the  product  on  consumers  and  knows  how  the  manufactures 
formulation  and  design  choices  are  likely  to  influence  the  uses  to  which  the  produa  will  be 


api( 


put  To  interpret  "intended  use"  to  exclude  evidence  of  what  the  manufacturer  has 
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The  phrase 


\t  -j^-.'-.a-i' 


'*  v*?*' 


subjective  intent"  is  ambiguous.  To  the  extent  that  "Subjective  intent*  is  understood  t|B 
refer  to  the  actual  intent  of  the  manufacturer,  the  Agency  may  consider  objective  evidence  of  diis        ^ 
"subjective''  or  actual  intent  in  determining  the  manufacturers'  intent  Altemativeiy,  to  the  extent  that 
"subjective  intent"  is  understood  to  refer  to  the  intent  the  manufacturer  claims  to  have,  see,  e.g.,  NNFA  v. 
Mathews,  557  P.2d  at  334;  see  also  Latex  Surgeons'  Gloves,  799  F.  Supp.  at  1295,  •'the  FDA  is  not  bound 
by  the  manufacturer's  subjective  claims  of  intent  but  can  find  actual  therapeutic  inteat  on  the  basis  of 
objective  evidence."  Mathews,  557  F.2d  at  334. 
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^    designed  its  product  to  do,  and  anticipates  its  produa  wiU  be  used  for,  would  thus  pennit, 

and  even  encourage,  unscrupulous  manufacturers  to  conceal  their  knowledge  of  the 

products'  significant  pharmacological  effects  so  as  to  avoid  application  of  the  Act  This 

would  directiy  undercut  the  public  health  purposes  of  tiie  Act 

Accordingly,  FDA  concludes  that  objective  evidence  of  tobacco  manufaaureis* 
actual  intent  from  their  statements,  research,  and  actions  is  relevant  to  establishing  the 
intended  use  of  cigarettes  and  smokeless  tobacco."^ 

b.        Comments  on  Administrative  Precedents 

The  tobacco  industry  and  an  individual  commented  on  the  administiative 
precedents.  The  comments  make  two  main  arguments.  First,  the  comments  argue  that 
FDA  did  not  rely  solely  on  known  pharmacological  effects  or  consumer  use  to  establish 
the  intended  use  of  tiie  products  discussed  in  the  examples.  Second,  the  comments  argue 
that  tiie  examples  cited  did  not  represent  authoritative  interpretations  of  the  law.  The 
comments  address  each  of  the  examples  in  some  detail 

FDA's  response  is  set  forth  below.  In  brief,  the  cited  examples  are  valid 
precedents  in  which  FDA  found  intended  drug  or  device  use  based  on  faaors  other  than 
express  claims  (i.e.,  known  effects  or  consumer  use)T  Moreover,  contrary  to  the  tobacco 
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Evoi  if  the  Agency  accepted  the  tobacco  industry's  argument  that  manufacturers'  statements, 
research,  and  actions  cannot  be  considered  to  prove  the  manufacturers'  intent,  it  does  not  follow  that  such 
evidence  is  not  also  relevant  for  other  purposes.  For  example,  much  of  this  evidence  corroborates  the 
scientific  evidence  showing  that  tobacco  producte  have  significant  pharmacological  eflfecis  and  are  used 
by  consumers  to  obtain  these  effects.  The  Agency  may  properly  use  the  evidence  of  die  statements, 
research,  and  actions  to  establish  Uiese  facts.  Furthermore,  the  Agency  may  properly  use  the  evidence 
from  the  statements,  research,  and  actions  of  die  manufacturers  to  rebut  assertions  by  die  manufacturers 
diat  Uiey  do  not  intend  to  make  products  diat  have  and  are  used  for  pharmacological  effects. 
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industry's  ass  ertions,  the  examples  support  the  position  that  nicotine  in  tobacco  products 

is  a  drug. 

1 .        The  tobacco  industry  asserts  that  FDA' s  administrative  precedents  arc  not 
analogous  to  tobacco  pnxlucts  because  the  precedents  in  fea  relied  on  implied 
promotional  (ilaims  in  establishing  intended  use.  For  instance,  the  comments  assert  that 
the  mere  listiig  of  the  word  "honnone"  on  a  skin  cream  was  viewed  by  FDA  as  an  implied 
drug  claim  and  argue  that  "the  Agency  asserted  that  any  statement  in  the  labeling  of  these 
products  that  hormones  are  present  is  an  implied  dnig  claim . . .  Thus,  the  detemiining 
factor  is  c/m/|w — implied  or  express — made  in  marketing  the  pTodud." 

These  comments  on  the  basis  for  FDA's  finding  of  intended  use  are  inconect 
First,  in  most  of  the  administrative  precedents,  no  implied  claims  were  involved.  For 
instance,  there  were  no  express  or  implied  claims  involved  in  the  Agency' s  assertion  of 


jre 


jurisdiction  over  "khat"  Similarly,  in  most  of  the  imitation  cocaine  i»%cedents,  the 
manufiactureii  were  deliberately  trying  to  avoid  FDA  jurisdiction  by  advertising  their 
products  for  nondnig  uses."^  The  novelty  condom  precedents  discussed  in  the 
Jurisdictiona]  Analysis,  in  which  the  condoms  were  labeled  as  novelty  and  not  functional  . 
condoms,  also  did  not  involve  any  promotional  claims.  *^  60  FR  41530  (Aug.  1 1, 1995). 


"'*  Joint  Comment  of  Cigarette  Manufacturers,  Comment  (Jan.  2, 19%),  Vol  n,  at  91  (emphasis  in 
original).  5«e  AR  (VoL  535  Ref.  %). 

"^  The  Agency  recognizes  that  in  one  imitaticm  cocaine  case.  United  States  v.  Storage  Spaces 
Designaud  N<i.  "8":  and  "49, "  ITI  F.2d  1363  (9th  Cir.  1985),  the  reviewing  court  did  fmd  some 
evidence  of  promotional  claims.  Even  in  that  case,  however,  '*the  items  were  called  'incense'  and 
advertised  as  'Not  for  drug  use,'"  and  the  court  staled  that  "[s]elf-serving  labels  cannot  be  allowed  to 
mask  the  veiKkH^'s  true  intent  as  indicated  by  the  overall  circumstances."  Id.  at  1366  n.5.  In  most  of 
FDA's  actic»s  against  imitation  cocaine,  the  manufacturers'  promotional  materials  were  generally 
designed  to  disguise  the  actual  intended  use. 
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It  is  true  that  the  listing  of  hormones  on  the  label  of  skin  creams  can  be  considered 

an  implied  drug  claim.  However,  this  implied  claim  argument  does  not  distinguish 

cigarettes  and  smokeless  tobacco  from  the  administrative  precedents.  If  the  mere  listing  of 

the  drug  ingredient  "hormone"  on  a  skin  cream  constitutes  an  implied  drug  claim,  then 

similar  implied  drug  claims  are  regularly  made  for  tobacco  products.  Many  cigarette 

advertisements  list  nicotine  delivaies."^^  Nicotine  is  a  widely  recognized  drug  with 

significant  pharmacological  effects.  It  is  the  active  ingredient  in  several  products  regulated 

as  drugs  by  FDA.  Therefore,  if  the  listing  of  horaiones  in  skin  creams  can  be  considered 

an  implied  drug  claim,  the  listing  of  nicotine  in  cigarette  advertisements  can  also  be 

considered  an  implied  drug  claim. 

Moreover,  in  the  case  of  hormone-containing  skin  creams,  FDA  independently 
relied  upon  the  foreseeable  drug  effects  of  the  creams  as  a  basis  for  establishing  intent. 
FDA  took  the  position  that  the  inclusion  of  pharmacologically  active  levels  of  hormones  in 
the  skin  creams  was  a  sufficient  basis  for  regulating  the  products  as  drugs.  See  58  FR 
47611, 47613  (Sep.  9, 1993). 

2.        The  tobacco  industry  also  alleges  that,  in  some  of  the  examples,  intended 
drug  use  had  previously  been  established  because  the  produa  contained  an  active  dmg 
ingredient  For  instance,  the  tobacco  industry  argu^  that  the  imitation  cocaine  cases 
involved  bulk  prescription  drug  ingredients  (e.g.,  lidocaine  and  ephedrine)  that  were 
diverted  for  use  in  the  imitation  cocaine  products.  The  comments'  point  seems  to  be  that 
once  intended  drug  use  is  established  for  one  use  of  a  drug,  FDA  can  establish  the  same 


1137 


American  Society  of  Addiction  Medicine,  G)nuneni  (Dec.  29,  I995X  ^pendix  6.  See  AR  (VoL  528 
Ref.  97). 
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drug  intent  vf  ith  rcspea  to  manufacturers  of  other  products  containing  the  drug  as  an 

ingredient 

The  Xgency  agrees  that  the  presence  of  a  known  drug  ingredient  can  be  substantial 
evidence  of  in  intent  to  affect  the  structure  and  function  of  the  body.  However,  the 
Agency  disagrees  that  this  point  distinguishes  any  of  the  administrative  precedents  from 
tobacco  products.  To  the  contrary,  cigarettes  and  smokeless  tobacco  contain  a  known  ^ 
drug,  nicotiije,  that  has  addictive  and  other  significant  pharmacological  effects.  It  is  the 
active  drug  iigredient  in  several  products  regulated  as  drugs  by  FDA,  including  nicotine 
patches,  nicotine  gum,  and  nicotine  nasal  sprays.  The  comments'  position  leads  to  the 
conclusion  that  products  containing  nicotine,  including  cigarettes  and  smokeless  tobacco, 

are  also  dm;  ;s. 

3.        The  tobacco  industry  argues  that  the  administrative  precedents  are  not 
authoritativi ;  interpretations  of  the  law.  Instead,  the  comments  assert,  the  examples 
consist  of  unchallenged  assertions,  preliminary  pronouncements  in  certain  rulemaking 
proceedings,  and  judicial  default  and  consent  decrees,  rather  than  specific  actions  and 
litigated  casfes.  One  comment  minimizes  some  of  the  examples  by  stating  that  preliminary 

views  and  qpinions  are  not  binding  on  FDA  itself .  Another  comment  asserts  that  the 

i 
"Agency  position"  in  the  case  of  one  example,  vaginal  products,  was  really  that  of  an 

independent  advisory  committee,  and,  in  any  case,  the  Agency  itself  later  rejected  the 

position.  Siill  another  comment  contends  that  the  Agency  cited  a  relatively  small  number 

of  examples,  implicitly  suggesting  that  this  limited  the  precedential  value  of  the  collection 

ofexamplel. 
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The  Agency  disagrees  with  the  premise  that  only  examples  supported  by  binding 

regulation  or  judicial  precedent  would  be  valid  evidence  of  Agency  interpretation.  FDA 
cited  the  examples  to  illustrate  that  the  Agency  has  over  the  years  consistently  taken  the 
position  that  express  drug  or  device  claims  are  not  required  for  a  finding  of  intended 
phannacological  use  or  effect  These  examples  constitute  highly  relevant  evidence  of  the 
Agency' s  past  interpretations  of  its  governing  statute. 

Further,  FDA's  statements  in  Federal  Register  preambles  and  proposed 
regulations— although  not  binding— are  official  statements  of  Agency  position.  See  21 
CFR  10.85(d)(1)  and  (e)  (texts  of  proposed  and  final  regulations,  and  related  preambles, 
are  valid  FDA  interpretations).  Although  the  Agency  did  not  concur  fully  with  its 
advisory  committee  in  the  vaginal  products  example,  the  position  expressed  in  the  example 
was  that  of  the  Agency.  See  59  FR  5226, 5227  (Feb.  3, 1994).  These  and  other  official 
Agency  interpretive  statements  deserve  strong  consideration.  Notifications  to 
manufacturers  also  represent  official  Agency  positions.  See  21  CFR  10.85(dXl);  See  also 
Kickapoo  Oil  Co.  v.  Murphy  Oil  Corp.,  779  F.2d  61, 66  (Temp.  Em.  Q.  App.  1985) 
("Notice  of  Probable  Violation"  constitutes  agency  interpretation). 

The  examples  document  the  Agency's  consistent  historical  position  that  intended 
use  is  not  limited  to  express  claims.  See  Udall  v.  Tollman,  380  U.S.  1, 17-18  (1965) 
(consistent  past  agency  practice  can  be  evidence  of  agency  interpretation).  The  examples 
cover  a  number  of  years  and  represent  a  variety  of  circumstances.  They  cover  both 
individual  products  and  categories  of  products.  They  include  drugs  and  devices.  The 
intended  users  ranged  from  physicians  and  researchers  to  ordinary  consumers  to  those 
seeking  a  cocaine  substitute.  They  include  intended  use  based  on  both  product  effect  and 
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consumer  ust.  The  Agency's  application  of  the  intended  use  concept  is  not  a  new 

regulatory  ojnstrua.  Rather,  as  these  examples  illustrate,  the  Agency  has  applied  the 

concfept  in  a  Variety  of  contexts,  both  formal  and  informal.  Whether  any  of  tiiese  examples 

represent  "binding"  interpretation  is  inelevant  given  the  limited  purpose  for  which  they  are 

cite<l.  As  the  court  in  Kwkapoo  Oil  found,  enforcement  actions,  notices  of  potential 

violations,  statements  in  various  briefs,  and  similar  documents  all  constitute  persuasive 


of  ^ 


evidence  of  dn  agency' s  past  interpretation  of  its  governing  statute. 

4.        One  comment  attempts  to  distinguish  tobacco  products  from  khat  by 
arguing  that  FDA  relied  on  product  effea  and  consumer  use  to  regulate  khat  only  because 
there  were  no  express  claims,  whereas  tobacco  products  have  express  claims  (e.g.,  for 
smoking  taste  and  pleasure).  The  Agency  disagrees.  Even  ifthe  khat  had  been  labeled  as 
a  decorative  plant  or  a  culinary  herb,  for  example,  such  express  claims  would  not  have 
been  binding  and  FDA  wouW  have  taken  the  same  action.  (In  fact,  as  the  comment    . 
acknowledges,  FDA  suspected  that  the  khat  might  have  been  falsely  declared  as  a 
permitted  Ef  yptian  vegetable.) 

The  $ame  conmient  also  argues  that  FDA  was  merely  aiding  a  sister  agency,  the 
Drug  Enforoement  Agency  (DEA),  in  controlling  a  product  that  DEA  considered  to  be  a 
drug  of  abusie.  The  comment  notes  that  it  is  not  necessary  to  establish  intended  use  for  a 
DEA-controllled  substance.  In  fact,  for  a  decade  after  FDA  first  issued  the  khat  Import 

I 

Alert,  DEA  oid  TK)t  have  jurisdiction  over  the  product  Even  after  the  active  ingredient 
was  listed  as  a  controlled  substance,  FDA  retained  separate  jurisdiction  to  detain  the 
product  Obviously,  any  FDA  detention  action — before  or  after  Idiat  was  scheduled  as  a 
controlled  snbstance — had  to  be  accomplished  under  FDA's  authority. 


534 


Federal  Register  /  Vol  61.  No.  168  /  Wednesday,  Augujrt  28.  1996  /Rules  and  R^atipns    451§1 

ll£3. 
The  comment  further  argues  that  the  example  is  not  relevant  because  the 

evidentiary  standard  for  import  detention  is  low  (i,e.,  that  the  produa  only  has  to  "appear" 
to  be  violative  under  section  801(a)  of  the  Act,  21  U.S.C.  381).  A  differing  evidentiary 
standard  does  not  render  the  evidence  relied  upon  by  the  Agency  in  determining  khat's 
intended  use  irrelevant  to  establishing  intended  use.  In  determining  whether  an  imported 
product  "appears"  to  be  a  drug  or  device,  the  Agency  uses  the  same  kinds  of  evidence  as  it 
does  in  determining  whether  a  domestic  product  "is"  a  drug  or  device.  While  the 
Agency's  evidentiary  burden  under  section  801(a)  may  be  lower  than  it  is  when  the 
Agency  finally  determines  that  a  product  is  a  drug  or  device  under  the  Act,  the  types  of 
evidence  that  are  relevant  do  not  differ. 

Still  another  comment  asserts  that,  because  khat  is  intended  to  be  used  as  a  tea,  it 
is  a  food  and  not  a  drug.  The  Agency  agrees  that  the  Federal  Food,  Drug,  and  Cosmetic 
Act  excludes  a  food  from  the  definition  of  "drug"  under  section  201(gXlXC).  However, 
khat  is  not  a  food  because  it  is  not  used  primarily  for  taste,  aroma,  or  nutritive  value. 
Nutrilab,  Inc.,  713  F.2d  at  337.  Instead,  its  foreseeable  use  was  to  obtain  stimulant 
narcotic  effects.  Moreover,  the  Agency  notes  that  khat  is  not  used  exclusively  as  tea,  but 
is  also  chewed  and  smolred  like  tobacco. 


535 


45192    Federal  Register  /  VoL  61,  No.  168  /  Wednesday,  August  28,  1996  /  Rules  and  Regulations 


F. 


In 


n.F. 


RESPONSE  TO  ADDITIONAL  COMMENTS 


this  section,  the  Agency  responds  to  additional  conunents  regarding  the 
evidence  that  cigarettes  and  smokeless  tobacco  are  "intended  to  affect  the  structure  or  any 
function  ctf  the  body"  and  the  Agency's  use  of  that  evidence. 


1, 


Some  comments  assert  that  FDA  may  not  rely  on  evidence  relating  to 


particular  manufacturers  to  find  intended  use  for  all  manufacturers  of  a  particular  product, 
but  must  iistead  determine  intended  use  on  a  product-by-product  basis  by  producing 
evidence  specific  to  each  individual  manufacturer  and  even  to  each  individual  brand  of 
tobacco  products.  The  Agency  disagrees  with  these  comments.  Inappropriate 
circumstances,  FDA  can  determine  that  a  type  of  product  is  subject  to  its  jurisdiction 
without  focusing  on  the  individual  manufacturer  CM- brand. 

Ai  discussed  in  other  parts  of  section  H,  the  evidence  of  intended  use  applies  to  all 
cigarettes  and  smokeless  tobficco  products  on  the  market  This  evidence  establishes  that 
cigarettes  and  smokeless  tobacco  are  highly  addictive,  cause  other  psychoactive  effects 
(such  as  relaxation  and  stimulation),  and  affect  weight  regulation  and  that  these  effects  are 
widely  accepted  in  the  scientific  community.  Based  on  this  evidence,  it  is  foreseeable  to 
any  reasonable  manufacturer  that  cigarettes  and  smokeless  tobacco  willL  have  and  be  used 
fcff  these  addictive,  psychoactive,  and  oiner  pharmacological  effects.  The  evidence  also 

I 

shows  that  actual  consumer  use  of  these  products  for  their  pharmacological  effects  is 
predominant  and,  in  fact,  neariy  exclusive.  Given  the  foreseeable  pharmacological  effects 
and  uses  of  cigarettes  and  smokeless  tobacco  and  the  actual  consumer  use  of  cigarettes 
and  smokisless  tobacco  for  pharmacological  effects,  the  Agency  concludes  that  aU  of  these 
products  jue  "intended  to  affea  the  struaure  or  any  function  of  the  body." 
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In  addition,  the  Agency  has  coUected  evidence  of  the  tobacco  industry's 
statements,  aaions,  and  research  demonstrating  the  industiy's  widespread  awareness  of 
the  addictive  and  other  phannacological  effects  of  cigarettes  and  smokeless  tobacco,  the 
industry's  widespread  knowledge  that  consumers  use  its  products  for  these  effects,  and 
the  industry's  widespread  manipulation  of  nicotine  levels  in  its  products  to  ensure  that 
adequate  amounts  of  nicotine  are  deUvered  to  consumers.  This  evidence  is  further 
objective  evidence  that  these  products  are  "intended  to  affea  the  structure  or  any  function 
of  the  body." 

In  the  case  of  cigarettes,  the  evidence  shows  that  the  major  manufaaurere  engaged 
in  extensive  research  into  nicotine  pharmacology  either  as  individual  companies  or  through 
the  industiy-funded  Council  for  Tobacco  Research.  Moreover,  the  evidence  shows  that 
the  major  cigarette  manufeaurers  manipulate  the  nicotine  level  in  cigarettes  through 
techniques  such  as  blending,  the  use  of  ammonia  technologies,  and  the  design  of  cigarette 
filters  aild  ventilation.  In  tiie  case  of  smokeless  tobacco,  the  evidence  shows  tiiat  tiie 
major  manufacturers  of  smokeless  tobacco  have  also  sponsored  research  into  nicotine 
pharmacology  either  as  individual  companies  or  tiirough  the  industry-funded  Smokeless 

Tobacco  Research  Council.  In  addition,  the  evidence  shows  widespread  nicotine 
manipulation  by  major  smokeless  tobacco  manufaaurers  through  pH  adjustments  or  the 
use  of  teabag-like  pouches  that  reduce  nicotine  deliveiy  in  their  starter  products. 

Altiiough  the  Agency  often  chooses  to  take  enforcement  actions  against  particular  - 

manufaaurers  of  a  specific  product  rather  tiian  to  assert  regulatory  authority  over  all 
manufacturers  of  the  product  as  a  group,  tiie  Agency  may  choose  a  different  regulatory 
approach  when  circumstances  wairant  The  Agency  has  concluded  that  such  a  different 
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approach  is  appropriate  here.  In  concluding  that  these  products  are  drug  delivery  devices 
within  the  meaning  of  the  Act,  the  Agency  is  relying  not  on  product  labeling  or  express 
representations  in  pronnotional  materials,"^  but  on  other  relevant  objective  evidence  of 
intended  use— dispositive  evidence  concerning  the  foreseeable  pharmacological  effects 
and  uses  of  these  products,  aaual  consumer  use  of  these  products,  and  evidence  of 

I 

industry-wide  actions,  practices,  and  knowledge.  Further,  the  public  health  concerns  that 


Rjule 


the  Final  RJule  seeks  to  address— the  appeal  and  availability  of  tobacco  products  to  young 
people— c$n  be  addressed  effectively  and  efficiently  only  through  the  regulation  of  all 
cigarettes  and  smokeless  tobacco  asa  group. 

Th<  re  is  ample  precedent  to  support  FDA  regulation  of  essentially  identical 
products  ai  a  group,  rather  than  setting  criteria  or  restrictions  on  a  produa-by-produa  or 
manufocturer-by-manufacturer  basis.  For  example,  in  administering  the  Aa's  device 
provisions-  the  Agency  traditionally  classifies  at  one  time  all  products  that  are  sufficiently 
similar  thai  they  can  be  considered  the  same  type  of  device  for  purposes  of  applying  the 
Act's  regulatory  controls.  See  21  CFR  8603(i)  (definition  of  "generic  type  of  device"). 
In  making  these  device  classification  decisions,  the  Agency  relies  on  the  cumulative 
evidence  from  several  manufacturers.  Further,  reclassification  of  one  product  of  a 
particular  Jype  results  in  the  reclassification  of  the  entire  group.  See  Proposed  Rule: 

J 

Medical  Efevices  Classification  Procedures,  42  FR  46028  (Sep.  13, 1977);  see  also  Final 
Rule:  Metical  Devices  Classification  Procedures,  43  FR  32988  (JuL  28, 1978).  Thus, 
FDA  applies  the  same  regulatory  requirements  to  all  devices  within  an  identified  device 


""  As  discussed  in  sectioo  ILE.2.,  above,  boweva^,  die  implied  daims  in  tobacco  manufacturers' 
promotional  materials  provide  fiiitber  suppcHt  for  die  Agency's  coDciusion. 
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type.  This  approach  is  necessary  to  provide  similar  regulatory  treatment  for  essentially 
identical  products  of  different  manufaaurers  and  distributors.  See  42  FR  46031;  43  FR 
32989.  Proceeding  otherwise  would  require  FDA  to  classify  individually  each 
manufaaurer'  s  device  and  to  undeitake  the  classification  process  whenever  a  new 
manufaaurer  marketed  a  produa  within  an  existing  category  of  devices.  Because 
cigarettes  and  smokeless  tobacco  affea  the  structure  and  function  of  the  body  and  are 
devices  under  the  Act,  it  is  consistent  with  the  Agency's  approach  to  dcvke  classifkation 
to  determine  the  intended  use  of  all  cigarettes  arKl  smokeless  tobacco. 

Similarly,  the  Agency  limits  the  use  of  certain  potentially  dangerous  ingredients  in 
drug  products  by  establishing  uniform  standards  rather  than  manufacturer-specific 
restrictions.  See,  e.g.y  21  CFR  310.506  (1974  action  restricting  use  of  vinyl  chloride);  21 
CFR  310J07  (1977  action  restricting  use  of  trichloroethane  in  aerosol  products);  21 
CIFR  310308  (1975  action  restricting  use  of  halogenated  salicylanilides);  21  CFR  310.513 
(1976  action  restricting  use  of  chloroform  in  drug  products). 

Regulating  the  products  of  some  cigarette  and  smokeless  tobacco  manufacturers 
while  allowing  others  to  be  marketed  without  the  restrictions  that  FDA  has  determined  are 
necessary  would  frustrate  important  public  health  goals.  For  example,  the  goal  of 
reducing  tobacco  use  among  young  people  wouW  be  severely  compromised  if  one  tobacco 
company  could  continue  advertising  in  the  manner  limited  by  the  regulations.  Similarly,  it 
would  be  anomalous  to  prohibit  some  manufacturers,  but  not  others,  from  filling  vending 
machines  with  cigarettes  in  facilities  accessible  to  persons  under  the  age  of  18. 
Furthermore,  if  FDA  proceeded  against  some  but  not  all  manufacturers,  the  result  would 
be  inequitable  because  some  companies  would  be  subject  to  FDA  regulation  while  their 
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competitors  remain  um^gulated.  The  Supreme  Court  has  recognized  that  proceeding 

against  simiir  products  one  at  a  time  can  result  in  "great  inequities [because] 

competitors  Selling  drugs  in  the  same  category  would  go  scot-free  until  the  tedious  and 
laborious  procedures  of  litigation  reached  them."  Weinberger  v.  Hynson,  Westcott  and 
Dunning. /nt.,  412  U.S.  609, 626  (1973). 

One  X)mment  cites  a  statement  ih  Action  on  Smoking  and  Health  v.  Harris  (ASH)y 
655  F.2d  236. 242  n.lO  (D.C.  Cir.  1980),  that  "[t]he  very  structure  of  the  Aa . . .  calls  for 


case-by-case  analysis,"  and  argues  that  the  statement  supports  its  argument  that  the 
Agency  must  make  jurisdictional  determinations  on  a  product-by-product  or  brand-by- 
brand  basis.  'This  statement  in  ASH,  however,  was  made  in  the  context  of  a  discussion  of 
the  Agency*  8  freedom  to  revise  its  interpretation  of  its  jurisdiction  without  constniint  by 
long-standing  interpretations.  In  ASH,  the  court  found  that  FDA's  decision  to  deny  a 
citizen's  petition  requesting  that  the  Agency  exercise  jurisdiction  over  cigarettes  was  not 
arbitrary,  ca  mcious,  or  contrary  to  law.  Id  at  241, 243.  The  court  miade  clear,  however, 
that  the  Agency  decision  reviewed  in  the  ASH  case  would  not  prevent  FDA  from  revising 
its  interpretation  if  new  evidence  became  knowrt  Id.  at  242  n.lO.  New  evidence  would 
present  a  new  "case"  to  the  Agency  that  would  appropriately  be  analyzed  on  its  own 


present  a  new 
merits.  Thi 
Agerjcy  mui 


e  statement  in  ASH  therefore  does  not  stand  for  the  proposition  that  the 
make  jurisdictional  determinations  on  a  manufacturer-  or  brand-specific 


basis. 


"^  See  sectioi  IV.,  below,  for  a  detailed  discussicm  of  why  new  evidence  justifies  the  Agency's  change  in 
position  on  the  application  for  the  Aa  to  tobacco  products. 


540 


Federal  Register  /  Vol.  61,  No.  168  /  Wednesday.  August  28,  1996  /  Rules  and  Regulations    45197 


,v  U.F. 

Moreover,  although  it  is  true  that  the  Agency  often  conducts  fwoduct-by-product 

analyses  of  its  jurisdiction  wider  the  Act,  it  is  by  no  means  clear  that  a  "product"  is 

equivalent  to  a  "brand';  or  a  ^^manufacturer"  in  this  instance,  given  that  different  brands  of 

cigarettes,  snuff,  and  chewing  tobacco  are,  respectively,  virtually  identical  in  content,  size, 

shape,  and  packaging  and  are  marketed  in  a  closely  similar  manner. 

Here,  the  Agency  has  elected  to  assert  regulatory  authority  over  cigarettes  and 
smokeless  tobacco  by  issuing  regulations,  rather  than  by  undertaking  enforcement  actions 
against  particular  brands  or  manufacturers,  and  litigating,  on  a  case-by-case  basis,  the 
status  of  each  product.  This  approach  is  authorized  by  the  Act  See  section  701(a)  of  the 
Act,  21  U.S.C.  371(a)  (providing  "[a]uthority  to  promulgate  regulations  for  the  efficient 
enforcement  of  [the]  Act");  see  also  Hynsoriy  All  U.S.  at  624-625  (noting  that,  although 
regulatory  agencies  "usually  proceed!]  on  a  case-by-case  basis,  giving  each  [party]  subjea 

to  regulation  separate  hearings [t]here  is  not  always  a  constitutional  reason  why  that 

must  be  done").  The  Agency  conclwtes  that  the  approach  it  has  adopted  here  has 
provided  the  manufacturers  with  ample  opportunity  to  raise  the  numerous  issues  and 
concerns  they  share,  as  reflected  in  the  voluminous  consolidated  comments  submitted  by 
both  the  cigarette  and  smokeless  tobacco  industries,  as  well  as  to  raise  evidentiaiy  and 
other  issues  specific  to  individual  manufacturers.  The  Agency  further  concludes  that  this 
approach  is  the  one  that  most  effectively  serves  the  public  health  concerns  the  final  rule 
seeks  to  address. 

In  support  of  the  argument  that  the  Agency  is  required  to  have  evidence  specific  to 
each  manufacturer,  the  comments  cite  cases  that  involved  instances  in  which  the  evidence 
of  intended  use  consisted  only  of  labeling  and  promotional  materials  containing  express 
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claims.  These  cases  su^wrt  the  principle  that  a  connection  must  exist  between  a 

manufacturer's  piodua  and  the  representations  in  labeling  and  promotional  materials  for 
such  evidence  to  support  a  finding  that  the  product  is  "intended"  to  be  a  drug  or  a  device, 
for  example,  evidence  that  consumers  rely  on  these  representations.  See,  e.g..  United 
States  V.  Articles  of  Drug  for  Veterinary  Use,  50  F.3d  497, 500-501  (8th  Cir.  1995); 
United  Sutes  v.  Pro-Ag.  Inc.,  7%  F.  Supp.  1219,  1226-1229  (D.  Minn.  1991);  Estee 
Lauder,  h  c.  v.  FDA,  111  F.  Supp.  1, 2-3  (D.D.C.  1989).  Estee  Lauder,  for  instance, 
involved  tiaditional  skin  cream  ingredients  that  by  themselves  were  "cosm^cs"  but  not 
"drugs"  within  the  meaning  of  the  Act  727  F.  Supp.  at  3.  The  only  evidence  that  made 
the  products  "drugs"  was  the  manufacturer's  anti-aging  claims  in  the  labeling.  Id.  In  such 


nets 


a  case,  there  would  not  be  a  basis  to  attribute  Estee  Lauder's  drug  claims  to  another 
manufacturer's  skin  cream  whose  labeling  contained  no  drug  claims.  Evidence  r^aiding 
drug  claims  in  the  labeling  of  a  specific  product  is  generally  appropriately  limited  to  the 
manufacturer  that  created  or  adopted  the  labeling  and  the  produa  that  accompanies 
the  labeling. 

Tljese  cases  do  not,  however,  support  the  argument  that  the  Agency  is  required  to 

have  man^cturer-specific  evidence  when  evidence  other  than  labeling  and  promotional 

j 

matPfiaU  is  used  to  determine  intended  use.^'^  As  a  result,  the  cases  are  not  controlling 
here  becaQse  the  evidence  of  the  intended  use  of  tobacco  products  is  not  based  on  express 


"*  One  comment  also  cites  Hanson  v.  United  States,  417  F.  Supp.  30  (D.  Mina  1976),  c^fdper  curium, 
540  F.2d  947  (8tb  Cir.  1976).  In  Hanson,  the  court  explained  diat  "the  'intended  use'  of  a  product ...  is 
detennined  firom  its  label,  accompanying  labeling,  promotional  claims,  advertising,  and  any  other 
relevant  source."  Id.  at  3S  (emphasis  added).  The  comment  omitted  the  italicized  language.  Not  (Mily 
does  the  case  not  suppOTt  the  proposition  for  which  it  is  cited,  but  the  question  of  whether  "intended  use" 
determinations  must  be  made  oa  a  product-by-produa  basis  was  not  before  the  court 
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claims  in  labeling  and  promotional  materials  but  on  evidence  that  applies  to  all 
manufacturers  of  cigarettes  and  smokeless  tobacco. 

In  the  case  of  tobacco  products,  the  evidence  of  intended  use  is  far  broader  than 
labeling  for  specific  products.  The  evidence  regarding  the  foreseeable  pharmacological 
effects  and  uses  of  cigarettes  and  smokeless  tobacco  and  the  actual  consumer  use  of     * 
cigarettes  and  smokeless  tobacco  for  phamiacological  effects  described  in  sections  n.A. 
and  n.B.,  above,  applies  equally  to  all  of  the  manufacturers  and  is  sufficient  to  establish 
that  each  individual  product  is  "intended  to  affect  the  structure  or  any  function  of  the 
body,"  regardless  of  the  identity  of  the  manufecturer.  The  evidence  conceming  the 
statements,  actions,  research,  and  knowledge  of  the  manufacturers  also  supports  such  a 
determination.  As  discussed  in  sections  HC.  and  n.D.,  above,  this  evidence  shows  that 
tobacco  manufacturers  conducted  similar  research  into  nicotine  pharmacology;  engaged  in 
similar  product  research  and  development;  use  similar  methods  to  manipulate  and  control 
nicotine  deliveries  in  commercial  products;  and  jointly  belong  to  associations  that  have 
conducted  further  research  into  nicotine  pharmacology.  The  evidence  thus  shows  both  a 
widespread  understanding  within  the  industry  of  the  pharmacological  effects  and  uses  of 
cigarettes  and  smokeless  tobacco  and  widespread  design  of  these  products  to  provide 
pharmacologically  active  doses  of  nicotine. 

For  all  of  these  reasons,  it  is  reasonable  and  consistent  with  the  public  health 
protection  goals  of  the  Act  generally  and  of  the  tobacco  regulations  specifically  to 
attribute  evidence  from  all  relevant  sources — the  foreseeability  of  the  pharmacological 
effects  of  nicotine  fOT  which  consumers  use  cigarettes  and  smokeless  tobacco,  the  actual 
consumer  use  of  these  products  for  these  effects,  the  industry's  widespread  knowledge  of 
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nicotine's  pharmacological  effects  and  uses,  and  the  industry's  widespread  manipulation 

and  control  of  nicotine — to  all  manufacturers  of  cigarettes  and  smokeless  tobacco. 

2.        Tobacco  industry  comments  argue  that  some  of  the  statements,  research, 
and  actions  attributed  to  particular  manufacturers  are  not  relevant  to  intended  use  because 
they  are  not  contemporaneous  with  the  sale  of  currently  marketed  products.  The  Agency 
disagrees  with  these  comments.  One  industry  comment  cites  cases  involving  products 


"^'  The  Agency  has  also  determined  that  processed  loose  cigarette  tobacco,  wbicfa  is  used  by  snx)kers  who 
roll  their  own  cigarettes,  is  subject  to  FDA  jurisdiction.  One  comment  contends  that  the  use  of  "roll-your- 
own"  cigarette  tobacco  is  "fundamentally  different  from  other  tobacco  products."  Consolidated  comment 
of  the  "RoU-Your-Own"  cigarette  tobacco  manufacturers  (Brown  &  Williamson  Tobacco  Corp.,  Robert 
Burton  Associates,  Consolidated  Cigar  Corporation,  Douwe  Egberts  Van  Nelle  Inc,  House  of  Windsor, 
Inc,  Lane  Limited,  and  Republic  Tobacco,  L.P.)  (Jan.  2, 1996),  at  1 1 .  See  AR  (Vol  702  Ref.  1578).  The 
Agency  disagrees.  Processed  loose  cigarette  tobacco  is  a  cigarette  that  has  not  yet  been  assembled.  RoU- 
your-own  cigarettes  contain  tobacco  and  are  smoked.  Like  the  tobacco  used  in  manufactured  cigarettes, 
loose  tobacco  contains  pharmacologically  active  doses  of  nicotine.  And,  like  the  tobacco  incorporated  into 
conunerdally  manufactured  cigarettes,  loose  tobacco  is  not  simply  raw  leaves  as  they  are  picked  from 
plants  in  the  field  Rather,  this  tobacco  has  been  cured  and  treated  widi  many  chemicals,  daid  had  its 
moisoire  content  conoxjlled.  Consumers  obtain  separately  the  coii^»nents  of  a  cigarette  (e.g.,  processed 
loose  tobacco  and  special  cigarette  papers)  and  dien  use  those  components  to  assemble  their  own 
cigarettes.  While  these  homemade  products  are  more  crudely  manufactured  than  those  produced  by 
cigarette  companies,  they  have  the  same  effea — the  smoke  from  these  products  is  inhaled,  and  the 
products  deliver  nicotine,  a  drug,  foi  inhalation  by  the  lungs  and  abscspdcm  into  the  braiiL  Loose  tobacco 
thus  has  fcxeseeable  and  actual  pharmacok)gical  effects  and  uses  parallel  to  manufactured  cigarettes,  and 
therefore  is  "intended  to  affect  die  structure  or  any  function  of  the  body"  within  die  meaning  of  die  Act 
Further,  one  of  the  manufacDirers  of  "roll  your  own"  cigarette  tobacco.  Brown  &  Williamson,  is  also  a 
manufacturer  of  cigarettes  (as  well  as  a  manufacturer  of  smt^less  tobacco).  Evidence  concerning  Brown 
&  Williamsm's  statements,  research,  and  actions,  particularly  its  knowledge  that  consumers  use  tobacco 
products  for  pbarmacological  purposes,  is  discussed  in  secti(Hi  I1.C,  above.  Because  a  "roll  your  own" 
cigarette  is  fundamentally  die  same  {Hxxluct  as  a  commercially  manufactured  cigarette,  the  evidence 
discussed  in  section  II.C.,  above,  is  also  relevam  to  the  manufacturers'  intmt  in  producing  and  selling 
"roll  your  ow$"  cigarette  tobacco,  and  is  further  evidence  that  processed  loose  tobacco  is  subject  to  FDA 
jurisdictioa 

In  additiCHi  to  the  factual  and  legal  arguments  supporting  the  Agency's  assertion  of  jurisdiction  over 
{vocessed  loose  cigarette  tobacco,  public  health  concerns  also  support  including  imKessed  loose  cigarette 
tobacco  in  fliis  proceeding.  A  "roll-your-own"  cigarette  poses  the  same  risks  as  a  commercially 
manufacturered  cigarette.  The  Agency's  regulations  include  restrictions  cm  die  access  of  persons  younger 
than  18  years  of  age  to  these  products.  As  discussed  in  secti<Mi  IILE.  of  the  Fmal  Rule,  the  public  health 
goals  of  the  Agency's  regulations  would  be  thwarted  if  die  regulations  were  limited  to  manufactured 
cigarettes  and  smokeless  tobacco.  To  exclude  processed  loose  tobacco  would  provide  a  simple  and  obvious 
way  to  avoid  the  restrictions  in  die  regulation  If  such  an  exception  existed,  cigarettes  could  be  packaged 
and  sokl  in  such  a  way  as  to  be  considered  "roll-your-own"  imxlucts,  and  young  persons  would  have 
access  to  addictive  tobacco  products,  thereby  undermining  the  purpose  of  the  Final  Rule. 
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whose  labeling  expressly  promoted  the  pnxlucts  as  having  therapeutic  value  in  treating 

certain  diseases  or  as  affecting  the  structure  or  function  of  the  body.  See  United  States  v. 
Pro-Ag,  Inc.,  796  F.  Supp.  1219  (D.  Minn.  1991),  ojf  rf,  968  F.2d  681  (8th  Cir.  1992); 
C/niterf  5rate5  V.  TVeptone,  No.  C-83-0864  EFL,  CCH 1 38,240  (N.D.  Cal.  Oct  25, 1983); 
United  States  v.  Various  Quantities . . .  "Instant  Alberty  Food"  83  F.  Supp.  882  (D.D.C. 
1949).  In  these  cases,  however,  promotional  claims  made  to  consumers  were  the  ^o/f 
basis  for  establishing  intended  use.  As  a  result,  the  courts  found  that  labeling  and  other 
promotional  material  must  ordinarily  accompany  the  produa  and  be  relied  on  by 
consumers  purchasing  the  products.  These  cases  are  not  controlling,  however,  where  the 
product  has  widely  recognized  pharmacological  effects  and  uses  and  the  govemment  is 
relying  on  evidence  from  other  sources — ^such  as  evidence  of  the  known  and  foreseeable 
pharmacological  effects  and  uses  and  actual  consumer  use  of  the  product,  and  the 
statements,  research,  and  actions  of  the  manufaaurers  that  demonstrate  their  intention  to 
facilitate  the  product' s  pharmacological  effects. 

Unlike  labeling,  which  is  usually  evidence  of  a  manufacturer's  current  express 
claims  for  a  product,"*^  the  internal  documents  remain  relevant  because  they  evidence  an 
actual  intent  to  affea  the  structure  or  function  of  the  body  that  has  not  been  refuted  by 
more  current  actions.  Indeed,  the  court  in  Alberty  Food,  a  case  cited  by  the  comments, 
recognized  that  the  mere  fact  that  a  manufacturer  or  shipper  stops  producing  and 
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In  certain  circumstances,  such  as  whefc  consumers  continue  to  rely  on  previous  claims  or  where 
discontinued  labeling  shows  a  "continuity  of  purpose"  to  sell  a  product  as  a  drug,  old  labeling  can 
establish  intaoded  use.  See,  e.g..  United  States  v.  Nutrition  Service.  Inc.,  227  F.  Supp.  375,  386-387 
(W.D.  Pa.  1964);  United  States  v.  789  Cases .  . .  Latex  Surgeons'  Gloves,  799  F.  Snpp.  1275,  1285 
(D.P.R.  1992),  <^d,  347  F.2d  233  (3d  Cir.  1%5).    ^ 
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distributing  literature  that  renders  a  drug  misbranded  is  not  an  unconditional  defense  to  a 

charge  that  tjie  manufacturer  or  shipper  intended  to  misbrand  drugs  subject  to  an 

enforcement!  action: 

[i]t  ii  only  to  the  extent  that  the  abandonment  of  such  dissemination 
creates  an  inference  that  the  shipper  did  not  intend,  when  it  shipped 
the  drugs  in  interstate  commerce,  that  they  be  used  for  the 
treatment  of  the  diseases  named  on  the  booklets,  that  the 
abandonment  can  be  said  to  be  an  effective  defense.  The 
government  might  introduce  evidence  to  show  that, 
notwithstanding  such  abandonmentj  it  was  still  the  intention 
of  th^  shipper  that  the  drugs  be  used  for  the  treatment 
of  the  diseases ... 


83  F.  Supp.  It  887  (emphasis  added), 
court's 


The  court's  analysis  is  pertinent  here.  The  record  establishes  that  the 
manufacturers  have  not  "abandoned"  the  design,  manufacturing,  and  marketing  practices 


396 


discussed  in 


the  internal  documents.  To  the  contrary,  the  products  continue  to  be 


marketed  and  sold  in  virtually  the  same  manner  and  form  as  they  were  when  those 
documents  were  produced.  See  section  ILC.2.e.,  above.  Thus,  the  record  here  supports 
the  Agency' k  conclusion  that  the  internal  documents  remain  a  relevant  source  of  evidence 
of  intended  tjse. 
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G.       CONSroERED  CUMULATIVELY,  THE  EVIDENCE 

OVERWHELMINGLY  DEMONSTRATES  THAT  CIGARETTES 
AND  SMOKELESS  TOBACCO  ARE  INTENDED  TO  AFFECT 
THE  STRUCTURE  AND  FUNCTION  OF  THE  BODY 

As  discussed  in  sections  ILA.-F.,  the  evidence  in  the  record  provides  several 
independent  bases  for  the  Agency's  detennination  that  cigarettes  and  smokeless  tobacco 
are  intended  to  affect  the  structure  and  function  of  the  body.  Independently,  the  evidence 
in  each  of  these  distinct  categories  of  evidence  is  a  sufficient  basis  for  the  Agency's 
conclusion  that  the  manufacturers  of  cigarettes  and  smokeless  tobacco  "intend"  their 
products  to  a£fea  the  structure  and  function  of  the  body. 

In  reaching  a  final  detennination  of  the  intended  use  of  cigarettes  and  smokeless 
tobacco,  it  is  also  appropriate  for  the  Agency  to  consider  the  objective  evidence  of 
intended  use  as  a  whole.  Considered  together,  the  evidence  in  each  of  the  different 
categories  of  evidence  before  the  Agency — the  evidence  of  the  foreseeable 
pharmacological  effects  and  uses  of  cigarettes  and  smokeless  tobacco;  the  evidence  of  die 
actual  consumer  use  of  cigarettes  and  smokeless  tobacco  for  phannacological  purposes; 
and  the  evidence  of  tbe  manufacturers'  intent  as  revealed  through  the  manufacturers' 
statements,  research,  and  actions  are  highly  consistent  and  support  the  same  conclusion: 
cigarettes  and  smokeless  tobacco  are  intended  to  affect  the  structure  and  function  of  the 
body.  When  viewed  from  the  perspective  of  what  a  reasonable  manufacturer  would 
foresee,  how  consumers  actually  use  the  products,  or  what  is  revealed  in  internal  company 
documents,  the  evidence  in  the  record  demonstrates  that  cigarettes  and  smokeless  tobacco 
have  intradedphannacological  effects  and  uses.  This  convergence  of  independent 
categories  of  evidence  is  hig^y  probative.  Taken  as  a  whole,  therefore,  the  evidence  in 
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the  record  convincingly  establishes  that  cigarettes  and  smokeless  tobacco  are  "intended' 
to  affect  the  structure  and  function  of  the  body  within  the  meaping  of4he  Act. 


)96 
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IDL      CIGARETTES  AND  SMOKELESS  TOBACCO  ARE  COMBINATION 

PRODUCTS  CONSISTING  OF  "DRUG"  AND  "DEVICE"  COMPONENTS 

As  discussed  in  sections  L  and  H.,  above,  the  Agency  has  determined  that  (I) 
cigarettes  and  smokeless  tobacco  "affea  the  struaure  or  any  function  of  the  body,"  and 
(2)  these  effects  on  the  structure  and  function  of  the  body  are  "intended"  by  the 
manufacturers.  These  two  determinations  establish  that  cigarettes  and  smokeless  tobacco 
are  subject  to  FDA  jurisdiction  under  the  Federal  Food,  Drug,  and  Cosmetic  Act  (the 
Aa).  TTiis  section  explains  the  basis  for  the  Agency's  conclusion  that  cigarettes  and 
smokeless  tobacco  are  "combination  pnxlucts"  consisting  of  a  "drug,"  nicotine,  and 
"device"  components  that  deliver  nicotine  to  the  body. 

Under  the  Act,  a  produa  that  is  intended  to  affect  the  structure  or  function  of  the 
body  can  be  a  "drug"  under  section  201(gXlXC)  or  a  "device"  under  section  201(hX3). 
The  principal  difference  between  a  "drug"  and  a  "device"  is  that  a  device  is  "an 
instrument,  apparatus,  implement,  machine,  contrivance,  implant,  in  vitro  reagent,  or  other 
similar  or  related  article"  that  "does  not  achieve  its  primary  intended  purposes  through 
chemical  action  within  cw  on  the  body . . .  and ...  is  not  dependent  up(Mi  being 
metabolized  for  the  achievement  of  its  primary  intended  purposes."  Section  201(hX3). 
Since  the  enactment  of  the  Safe  Medical  Devices  Act  of  1990,  certain  products  that  are 
intended  to  affect  the  structure  or  function  of  the  body  can  also  be  regulated  as  a 
"combination  product,"  consisting  of  a  drug  and  a  device.  Section  503(gXl),  21  U.S.C. 
353(gXl).  A  combination  produa  is  a  product  composed  of  two  regulated  components, 
such  as  a  drug  and  a  device,  that  "are  physically,  chemically,  ot  otherwise  c(»nbined  or 
mixed  and  produced  as  a  single  entity."  21  CFR  3.2(eXl).  Examples  of  combination 
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products  include  drug  delivery  systems  such  as  nebulizers,  transdermal  patches,  and 


prefilled  s 


yringes,' 


143 


<««•- 


as  well  as  prefilled  intravenous  infusion  pumps. 


In  the  Jurisdiaional  Analysis,  th6  Agency  set  forth  its  current  view  that  cigarettes 

and  smokeless  tobacco  products  are  combination  products  under  the  Act.  The  Agency 

explained  that  "FDA  considers  device-like  products,  such  as  instruments,  implements, 

machines,  Contrivances,  implants,  or  other  similar  or  related  articles . . . ,  whose  primary 

purpose  is  delivery  of  a  dnig,  and  that  are  distributed  with  a  dnig  product,  to  be  drtig 

delivery  sy  »tems."  60  FR  41521.  The  Agency  concluded,  based  on  the  evidence  then 

available  t(  it,  that 

Cigu^ttes  and  smokeless  tobacco  function  in  a  similar  manner  in  that  they 
comtain  a  drug,  nicotine;  are  used  to  deliver  that  drug  to  the  site  at  which 
the  drug  will  be  absorbed  into  the  body,  the  mouth  or  lungs;  and  after  the 
drug  has  been  delivered,  the  delivery  system,  the  cigarette  butt  or 
smokeless  tobacco  material,  depleted  of  nicotine,  remains  and  must  be 
disposed  of.  Only  the  nicotine  delivered  by  these  products  achieves  its 
primary  intended  purpose  by  chemical  action  in  or  on  the  body. 


60  FR  415^1-41522.  With  respect  to  cigarettes,  the  Agency  further  explained  that 


Thi 


primary  purpose  of  parts  of  the  cigarette ...  is  to  effectuate  the 
delivery  of  a  carefully  controlled  amount  of  nicotine  to  a  site  in  the  human 
boc^y  where  it  can  be  absorbed.  The  drug,  nicotine,  is  generally  contained  • 
witjiin  the  treated  rolled  tobacco.  The  delivwy  system,  the  nicotine- 
contauiing  cigarette,  must  be  lit  to  have  its  intended  effect  on  the  structure 
or  Action  of  the  body,  and,  once  lit  and  used,  is  discarded.  When  lit,  the 
cig^tte  produces  nicotine-containing  smoke,  which  is  inhaled  by  the 
consumer  and  when  absorbed  into  the  lungs,  yields  on  average 
approximately  1 .0  mg  of  nicotine. 

60  FR  415^.  With  respect  to  smokeless  tobacco,  the  Agency  further  explained  that 

Smokeless  tobacco  products  function  like  infusion  devices  or  transdermal 
patches  that  deliver  continuous  amounts  of  nicotine  to  the  cheek  tissue  for 


1143, 


'  Intercentjer  Agieement  between  the  Center  for  Drug  Evaluation  and  Research  and  the  Center  for 
Devices  and  Radiological  Health  (Oct  31, 1991),  at  6.  See  AR  (VoL  30  Ref.  289). 
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absorption  into  the  blocxlstream.  The  device  element  of  smokeless 
products  is  the  tobacco,  which  contains  the  nicotine  but  is  not  intended  to 
be  consumed.  Instead,  in  normal  use,  jnost  of  the  tobacco  in  the  product  is 
not  absorbed  by  the  user  and  is  removed  from  the  mouth  after  absorption 
of  the  nicotine  through  the  cheek  tissue. 

The  primary  purpose  of  the  tobacco  is  to  provide  a  palpable  vehicle 
that  allows  nicotine  to  be  extracted  from  the  tobacco  by  the  user's  saliva  so 
that  it  may  be  absorbed  into  the  body. 


60  FR  41522-41523. 


After  carefully  considering  the  evidence  in  the  administrative  record  and  the 
conunents  received,  the  Agency  reaffmns  these  findings  and  concludes  that  cigarettes  and 
smokeless  tobacco  are  combination  products  that  contain  a  "drug"  and  a  "device." 


A.        NICOTINE  IN  CIGARETTES  AND  SMOKELESS  TOBACCO 
IS  A  DRUG 

For  the  reasons  set  forth  in  sections  I.  and  H.,  above,  the  Agency  concludes  that 
the  nicotine  in  cigarettes  and  smokeless  tobacco  is  a  "drug"  under  section  201  (gX IXC). 
The  nicotine  in  these  products  "affect[s]  the  structure  or  any  function  of  the  body"  by 
sustaining  addiction,  by  producing  other  important  pharmacological  effects  on  the  central 
nervous  system,  including  tranquilizing  and  stimulant  effects,  and  by  controlling  weight. 
5^e  section  L,  above.  These  effects  of  the  nicotine  in  cigarettes  and  smokeless  tobacco 
are  "intended"  by  the  manufacturers.  See  section  U.,  above.  Therefore,  the  nicotine  in 
cigarettes  and  smokeless  tobacco  meets  the  statutory  definition  of  a  "drug"  under  section 
201(gXlXC). 
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CIGARETTES  AND  SMOKELESS  TOBACCO  CONTAIN 
DELIVERY  DEVICES  AND  ARE  COMBINATION  PRODUCTS 
UNDER  THE  ACT 


Cigarettes  and  smokeless  tobacco  are  not  simply  packaged  nicotine.  As  discussed 

T 

below,  the  rest  of  the  cigarette  or  smokeless  tobacco  product  includes  a  delivery  device 
that  delivets  a  controlled  amount  of  nicotine  to  the  body.  This  combination  of  the  drug 
nicotine  and  a  delivery  device  makes  these  products  "combination  products." 
Under  the  Act,  a  device  is: 

an  instrument,  apparatus,  implement,  machine,  contrivance,  implant,  in 
vitro  reagent,  or  other  similar  or  related  article,  including  any  component, 
part,  or  accessory,  which  is . . .  intended  to  affect  the  struaurc  or  any 
function  of  the  body  of  man  . . .  and  which  does  not  achieve  its  primary 
intended  purposes  through  chemical  action  within  or  on  the  body  of  man 
. . .  and  which  is  not  dependent  upon  being  metabolized  for  the 
achievement  of  its  primary  intended  purposes. 

Section  20l(hX3).  This  definition  was  intended  to  bring  within  the  reach  of  the  statute 

articles  that  are  intended  to  affect  the  structure  or  function  of  the  body,  but  are  physically 


distinguishable  from  drugs,  which  in  general  are  substances  in  liquid,  powder,  or  other 
drug  dosage  form  that  are  ingested,  injected,  rubbed,  or  otherwise  absorbed  into  the  body. 
The  definition  establishes  a  four-part  test  for  a  device.  First,  the  article  must  be  "an 
instrument!  apparatus,  implement,  machine,  contrivaiK»,  implant,  in  vitro  reagent,  or  other 
similar  or  related  article."  Second,  the  article  must  be  "intended  to  affect  the  structure  or 


any  function  of  the  body."  Third,  the  article  must  not  "achieve  its  primary  intended 
purposes  through  chemical  action  within  or  on  the  body  of  man."  And  fourth,  the  article 
must  not  b ;  "dependent  upon  being  metabolized  for  the  achievement  of  its  primary 
intended  purposes."  Both  cigarettes  and  smokeless  tobacco  contain  a  delivery  device  that 
meets  these  four  criteria. 
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1.        Cigarettes  Are  Combination  Products 

By  weight,  the  drug  nicotine  is  only  a  small  part  of  a  cigarette."^  First,  the 
cigarette  also  has  components  that  together  constitute  an  "instrument,  implement, .  ^. 
contrivance  or  similar  or  related  article"  under  the  Act  As  a  cigarette  manufaaurer  has 
acknowledged,  cigarettes  are  "a  highly  engineered  product""*'  They  have  components 
that  have  been  carefully  designed  to  deliver  controlled,  pharmacologically  active  doses  of 
nicoine  to  the  smoker,  including  the  tobacco  blend,  the  filter,  and  the  ventilation  system. 
See  section  HCA,  above.  Collectively,  the  drug  delivery  components  of  cigarettes  are  an 
instrument  implement  contrivance,  or  similar  article  that  is  designed  to  release  a  nicotine- 
cdntaining  aerosol,  i.e.,  the  tobacco  smoke,  that  upon  combustion  outside  the  body,  is 
inhaled  by  the  smoker  and  serves  as  the  vehicle  for  nicotine  delivery. 

Second,  consistent  with  secti(Mi  201(hX3)  of  the  Act  the  device  components  of 
cigarettes  are  "intended  to  affect  the  struaure  or  any  function  of  the  body."  Cigarettes  are 
"intended"  to  deliver  nicotine  to  the  body.  5e^  Section  n,  above.  The  nicotine  delivered 
by  the  device  components  of  cigarettes  "affect[s]  the  struaure  or  any  function  of  the 
body."  See  Section  I,  above.  The  device  components  of  cigarettes  are  thus  designed  to 
achieve  the  specific  purpose  of  affecting  the  structure  and  function  of  the  body  by 
delivering  a  controlled  amount  of  nicotine  to  the  body. 


"^  Regulation  of  Tobacco  Products  (Part  3):  Hearings  before  the  Subcommittee  on  Health  and  the 
Environment,  House  Energy  and  Commerce  Committee,  U.S.  House  of  Representatives,  103d  Cong., 
2d  Sess.  173  (Jun.  23,  1994).  See  AR  (VoL  709  Ref.  3). 

"*'  Response  of  R.J.  Reynolds  Tobacco  Company,  Appendix  D,  FDA  Docket  No.  94P-0069  (Nov.  2, 
1994),  at  78.  5ee  AR  (Vol.  447  Ref.  7640). 
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Third,  as  required  by  the  statutory  definition,  the  device  components  do  not 

achieve  their  delivery  purpose  through  "chemical  action  within  or  on  the  body."  Although 

the  nicotine  delivered  by  cigarettes  achieves  its  primary  intended  purpose  through  a  series 

of  chemical  actions  inside  the  body,  the  device  components  do  not  rely  on  chemical 

actions  withiji  or  on  the  body  to  achieve  their  drug  delivery  purpose.  Rather,  the  device 

components  ^f  cigarettes  achieve  their  primary  purpose  by  delivering  nicotine  to  the  body 

in  an  aerosol  form.  This  nicotine-containing  aerosol  is  produced  by  combustion  outside 

the  body — not  by  chemical  actions  within  or  on  the  body. 

Fourth,  as  required  by  the  statutory  definition,  the  device  components  in  cigarettes 

are  not  "dependent  upon  being  metabolized"  to  achieve  their  primary  intended  purpose. 

Metabolism  js  "the  convCTsion  of  one  chemical  species  to  another.""^  To  be 

i 
metabolized,  most  substances  must  tirst  be  ingested  or  absorbed  into  the  body,  where 

metabolism  occurs  after  the  substance  reaches  the  gastrointestinal  tract  (the  liver)  or  the 

systemic  circulation."*^  In  the  case  of  cigarettes,  the  nicotine  delivered  by  a  cigarette  is 

inhaled  and  4elivered  to  the  bloodstream  wh^^e  it  can  achieve  its  intended  purpose,  before 

any  metabolism  takes  place.  Thus,  the  device  components  achieve  their  primaiy  intended 

purpose  without  being  metabolized. 


Cigarettes  are  similar  to  other  articles  that  are  routinely  regaided  as  combination 
products  conlaining  both  a  drug  and  a  drug  delivery  instrument,  apparatus,  machine, 
contrivance,  or  similar  or  related  article  under  the  Act  In  1991,  the  Agency's  Center  for 


1146 


Rowland  M,  Thomas  TN,  CUnical  Pharmacokinetics:  Concepts  and  Applications  (Baltimore: 
Wiiliams  &  WUkins,  1995,  3d  ed),  at  15.  See  AR  (VoL  71 1  Rcf.  49). 


1147 


See  Id.  at  1  i 
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Drug  Evaluation  and  Research  and  the  Agency's  Center  for  Devices  and  Radiological 

Health  reached  an  intercenter  agreement  delineating  the  types  of  products  that  would  be 

considered  to  have  drug  and  device  components.  Under  this  agreement,  an  article  "with 

[the]  primary  purpose  of  delivering  or  aiding  in  the  delivery  of  a  drug  and  distributed 

containing  a  drug  (i.e.,  'pre-filled  delivery  system')"  is  regarded  as  a  combination  product 

with  drug  and  device  components.'*^  The  intercenter  agreement  specifically  lists 

nebulizers,  transdermal  patches,  and  pre-filled  syringes  as  example^ of  "pre-filled  delivery 

systems.""*'  Prefilled  intravenous  infusion  pumps,  which  are  used  to  deliver  drugs  to 

patients  intravenously,  are  another  example.  Cigarettes  are  comparable  to  these  articles. 

Nebulizers  and  metered  dose  inhalers  are  products  filled  with  a  drug  used  by  persons  with 

asthma  to  relieve  constricted  airways.  Like  nebulizers  and  metered  dose  inhalers, 

cigarettes  contain  an  instrument,  implement,  contrivance,  or  similar  or  related  article  for 

converting  a  drug  into  an  aerosolized  form  for  inhalation.  Cigarettes  are  also  similar  to 

prefilled  intravenous  infusion  pumps,  in  that  drug  delivery  components  of  both  deliver  the 

drug  to  the  body  for  absorption,  after  which  the  device  components  are  discarded  or 

destroyed. 

The  internal  tobacco  company  documents  themselves  recognize  that  cigarettes 

should  be  regarded  as  nicotine  delivery  devices.  For  example,  as  early  as  1972,  a  s«iior 

Philip  Morris  researcher  characterized  the  cigarette  as  "a  dispenser  for  a  dose  unit  of 

nicotine"  and  stated  that  "[s]moke  is  beyond  question  the  most  optimized  vehicle  of 


"*'  Intercenter  Agreement  between  the  Center  for  Drug  Evaluation  and  Research  and  the  Center  for 
Devices  and  Radiological  Health  (Oct  31, 1991),  at  6.  See  AR  (VoL  30  Rcf.  289). 


1149 


Id. 
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nicotine  and  tke  cigarette  the  most  optimized  dispenser  of  smoke.""*  Twenty  y^rs  later, 

a  Philip  Morri  official  continued  to  desciibe  cigarettes  as  "nicotine  delivery  devices^** 
placing  "conventional  cigarettes"  in  the  same  category  as  nicotine  **chewing  gums, 
patches,  aerosol  sprays  and  inhalers.""^^ 

Reseaichers  at  other  cigarette  manufacturers  have  expressed  similar  views.  In 


1 962,  a  seniof  B  ATCO  scientist  described  the  advantages  of  nicotine  delivery  through 
cigarettes,  stating  that  "the  techniques  of  administration  by  smoking  ha[ve]  considerable 
psychological  lad vantages  and  a  built-in  control  against  excessive  absorption  ""^^  Decades 
later,  B  ATCTd  researchers  continued  to  characterize  cigarettes  in  device-like  terms, 
describing  eighties  as  "the  means  of  providing  nicotine  doses  in  a  metered  fashion""'^ 
and  as  a  delivery  mechanism  that  allows  "the  smoker  to  have  very  flexible  control  over 
titrating  his  deisired  dose  of  nicotine.""**  Similarly,  in  the  words  of  one  senior  RJR 
scientist,  "a  tojbacco  produa  is,  in  essence,  a  vehicle  for  delivery  of  nicotine,  designed  to 
deliver  the  nicbtine  in  a  generally  acceptable  and  attractive  form."' "^ 


"*  Dunn  WL  (Ailip  Morris  Inc.),  Motives  and  Incentives  in  Cigarette  Smoking  (1972),  at  5-6  (eiiq)liasis 
added).  5«AR  (Vol  12  Ref.  133).     . 

"*'  Philip  Moiis  Inc.,  Draft  Report  Regarding  a  Proposal  fwa  "Safer"  Cigarette,  Code-named  Table,  at  2 
(emphasis  adde<<).  See  AR  (VoL  531  Ref.  122). 

"'^  Ellis  C  (B  ATCO),  The  snnAing  and  health  i^oblem,  in  Smoking  and  Health-Policy  on  Research, 
Research  Ckjnfcnence,  Southampton,  England  (1962X  at  4.  See  AR  (VoL  21  Rrf.  220). 

""  Proceedings  of  the  BATCO  Group  R&D  Smoking  Behaviour-Marketing  Conference,  SessiMi  I,  slides 
(JuL  9-12, 1984)|  at  BW-W2-03242  (emphasis  added).  See  AR  (VoL  24  Ref.  315). 

' '  ^  Transdermai  Nicotine  Patches,  at  3 .  See(AR  VoL  53 1  Ref.  1 24). 

"''  Teague  CE  (R.  J.  Reynolds  Tobacco  Co.X  Research  Planning  Memorandum  on  the  Nature  of  die 
Tobacco  Business  and  the  Crucial  Role  of  Nicotine  Therein  (Ajm:.  14,  1972),  at  2  (emphasis  added).  See 
AR(VoL531R<tf.  125). 
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The  history  of  the  manufacturers*  product  research  and  development  further 

demonstrates  that  cigarettes  are  designed  to  deliver  nicotine  to  the  smoker.  As  described 

in  section  ILC3.,  above,  the  manufacturers  have  engaged  in  extensive  product  research 

and  development  for  over  three  decades  to  optimize  the  delivery  of  nicotine  from 

cigarettes.  This  product  research  and  development  has  even  included  the  development  of 

novel  tobacco  products,  such  as  Premier  by  RJR,  that  are  designed  to  deliver  nicotine  to 

the  smoker  "by  heating,  rather  than  burning,  tobacco.""^  See  section  II.C.3.,  above. 

For  these  reasons,  the  Agency  has  determined  that  cigarettes  are  most 

appropriately  considered  a  prefilled  delivery  system  under  the  intercenter  agreement 

They  are  a  combination  product  under  the  Act  consisting  of  the  drug  nicotine  and  a  device 


for  delivering  nicotine  to  the  smoker. 


1157 


2.        Smokeless  Tobacco  Is  a  Combination  Product 

The  Agency  has  also  determined  that  smokeless  tobacco  is  a  combination  product 

First,  as  required  by  the  statutory  definition,  smokeless  tobacco  is  an  "instrument . . . 
implement,  contrivance, . . .  or  similar  or  related  article"  for  delivering  nicotine  to  the 
consumer.  The  principal  device  component  in  these  products  is  the  processed  tobacco, 
the  purpose  of  which  is  to  deliver  the  nicotine  to  the  cheek  and  gum  tissue  for  absorption 


'"*  Chemical  and  Biological  Studies  on  New  Cigarette  Prototypes  that  Heat  Instead  of  Bum  Tobacco 
(Winsion-Salem  NC:  R.J.  Reynolds  Tobacco  Co.,  1988),  at  3.  See  AR  (VoL  107  Rcf.  980). 

"^^  As  discussed  in  Section  II.  F.,  above,  die  Agency  has  also  detennined  that  ixocessed  loose  cigarette 
tobacco,  which  is  used' by  smokers  who  roll  dieir  own  cigarettes,  is  subjea  to  FDA  jurisdiction.  Processed 
loose  tobacco  has  a  diug  and  a  device  compcment  As  noted  in  SecticMi  ILF.,  consumers  obtain  separately 
the  conq>onents  of  a  cigarette  (e.g.,  processed  loose  tobacco  and  special  cigarette  papers)  and  then  use 
those  components  to  assemble  their  own  cigarettes.  While  these  homemade  products  are  nuxe  oudely 
manufactured  than  those  produced  by  cigarette  conq>anies,  diey  perform  the  same  device  fiinction  of 
delivering  a  nicotine-containing  aerosol  to  the  body  for  inhalation  by  the  limgs. 
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into  the  bodyl  The  processed  tobacco  provides  the  nicotine  to  the  consumer's  body  in  a 

form  that  is  palatable  and  absorbable,  thereby  allowing  the  nicotine  to  diffiise  firom  the 
tobacco  to  the  buccal  mucosa.  Some  products  also  h»ve  a  device  component  consisting  of 
a  porous  pouch  that  holds  the  processed  tobacco  in  position  in  the  mouth,  controlling  the 
absorption  of  nicotine  into  the  buccal  mucosa. 

SmoMeless  tobacco  is  placed  in  the  mouth,  where  it  forms  a  matrix  from  which 

nicotine  is  so|ubilized  and  then  diffused  across  the  buccal  mucous  membranes  into  the 

I 

bloodstream. ,  Thus,  the  tobacco  matrix  is  the  vehicle  for  rapidly  and  efRciently  delivering 
nicotine  to  the  smokeless  tobacco  user  through  buccal  absorption.  Smokeless  tobacco  is 
thus  similar  to  other  combination  pnxlucts  that  contain  instruments,  apparatuses, 
contrivances,  or  similar  or  related  articles  intended  to  deliver  drugs.  For  example, 
smokeless  tobacco  resembles  transdermal  marine  patches.  Transdermal  nicotine  patches 
are  considered  combination  products  under  an  intercenter  agreement."*  Similar  to 


nicoti 


transdermal  nicotine  patches,  smokeless  tobacco  contains  an  instrument,  implement,  or 
similar  or  related  article  that  brings  the  nicotine  into  close  contaa  with  body  tissue,  where 
it  can  diffuse ithrough  the  body's  membranes  into  the  bloodstream.  SnK^less  tobacco  is 
also  comparable  to  prefilled  intravenous  infusion  pumps,  in  that  die  drug  delivery 


i: 


components  of  both  products  deliver  a  drug  to  the  body  and  are  discarded  after  drug 
delivery  is  complete.  This  feature  distinguishes  the  deliv^  device  components  of 
smokeless  tobacco  from  drugs.  A  drug  is  typically  ingested  or  absorbed  in  the  body,  in  the 
case  of  smokeless  tobacco,  most  of  the  tobacco  in  the  product  is  not  ingested  or  absorbed 


IISS 


Intercemer  Agreement  between  the  Center  for  Drug  Evaluation  and  Research  and  the  Center  for 
Devices  and  Radiological  Health  (Oct  31,  1991),  at  6.  See  AR  (VoL  30  Ref.  289). 
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by  the  user  and  is  removed  from  the  mouth.  Several  aspects  of  the  smokeless  tobacco 

may  be  engineered  by  the  manufacturer  to  control  the  rate  and  extent  of  absorption  of 

nicotine,  the  drug  to  be  delivered.  For  example,  the  cut  of  the  tobacco  may  be  altered  to 

affect  the  rate  of  diffusion  of  the  nicotine  through  the  buccal  mucosa. 

Second,  consistent  with  section  201  (hX3)  of  the  Act,  the  device  components  of 

smokeless  tobacco  are  "intended  to  affect  the  structure  or  any  function  of  the  body." 

Smokeless  tobacco  are  "intended"  to  deliver  nicotine  to  the  body.  See  Section  IL,  above. 

The  nicotine  delivered  by  the  device  components  of  smokeless  tobacco  "affect[s]  the 

stmaure  or  any  ftinction  of  the  body."  See  Section  I.,  above.  The  device  components  of 

smokeless  tobacco  are  thus  designed  to  achieve  the  specific  purpose  of  affecting  the 

structure  and  function  of  the  body  by  delivering  a  controlled  amount  of  nicotine  to  the 

body. 

Third,  as  required  by  the  statutory  definition,  the  device  components  of  smokeless 

tobacco  do  not  "achieve  [their]  primary  intended  purposes  through  chemical  action  within 

or  on  the  body."  The  nicotine  in  smokeless  tobacco  achieves  its  primary  purposes 

through  chemical  actions  in  the  body.  The  device  components,  however,  achieve  their 

drug  delivery  function  simply  by  bringing  nicotine  into  contaa  with  the  buccal  mucosa. 

To  achieve  the  drug  delivery  purpose,  the  tobacco  blend  (and  pouch,  if  any)  must  be 

placed  in  the  mouth  and  the  nicotine  must  diffuse  away  from  the  tobacco.  These  are 
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physical  processes,  not  chemical  ones,""  that  are  analogous  to  the  physical  processes 
through  whici  transdermal  nicotine  patches  deliver  nicotine  to  the  body. 

Fourth,  as  required  by  the  statutory  definition,  the  device  components  in  smokeless 
tobacco  are  net  "dependent  upon  being  metabolized."  After  buccal  absorption  of  nicotine 
is  complete,  tl>e  remaining  tobacco  material  (and  pouch,  if  any)  is  expectorated  whole. 
The  critical  absorption  of  nicotine  does  not  require  the  metabolism  of  any  part  of  the 
tobacco  matrix. 

For  these  reasons,  the  Agency  has  determined  that  siiK)keless  tobacco  is  a 


combination 
fcM-  delivering 


psod 


uct  under  the  Act  consisting  of  the  drug  nicotine  and  device  components 
[licotine  to  the  user. 


RESPONSE  TO  COMMENTS 

1 .  Several  tobacco  industry  comments  assert  that  drug  delivery  systems  containing 
drugs  are  simply  drugs,  not  combination  products.  These  comments  maintain  that  the 
Agency' s  position  removes  any  distinction  between  the  terms  "drug"  and  "device"  and 
could  result  in 'drugs  in  tablet  or  capsule  forms  being  viewed  as  a  combination  product 
consisting  of  a  drug  and  a  drug  deliv^  device. 

Smce  passage  of  the  Safe  Medical  Devices  Aa  of  1990,  however,  the  Agency 
could  consider  some  capsules  or  tablets  as  combination  products  under  section  503(g). 

I 

For  example,  capsules  utilizing  osmotic  pumps  to  deliver  a  drug  could  be  regarded  as  a 


nS9 


See  Webster  >  Collegiate  Dictionary  (SfMingficld,  MA;  G&C  Meiriam,  1977  ed.),  at  3 18; 
Remington 's  Pharmaceutical  Sciences  (Easion,  PA:  Mack  Publishing,  1980,  16th  ed),  at  1388    See  AR 
(Vol.  711  Ref.  50). 
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combination  of  a  "drug"  and  a  "device."  The  capsules,  emptied  of  the  drug,  are  not 

absorbed  into  the  body,  but  are  excreted.  The  delivery  mechanism  of  these  capsules  is 
similar  to  that  of  a  prefilled  syringe.  Yet  there  are  basic  differences  between  drag  delivery 
systems  like  cigarettes  and  smokdess  tobacco,  on  the  one  hand,  and  most  drags  in  tablet 
or  capsule  form,  on  the  other.  As  discussed  in  section  ni.B.,  above,  cigarettes  and 
smokeless  tobacco  have  major  physical  components  that  deliver  nicotine  to  the  consumer 
but  are  not  absorbed  or  metabolized  within  the  body.  This  is  not  the  case  with  most 
tablets  and  capsules,  which  are  absorbed  completely  along  with  the  drug  they  deliver  and 
act  "through  chemical  action  within  or  on  the  body."  These  basic  differences  mean  that 
the  Agency' s  decision  to  consider  cigarettes  and  smokeless  tobacco  as  combination 
products  is  reasonable  and  will  not  require  the  Agency  to  change  its  treatment  of  most 
products  that  have  been  adequately  regulated  as  drags,  and  begin  to  regulate  them  as 
combination  products.  The  Supreme  Court  has  recognized  that  the  Agency  has  the 
discretion  to  apply  the  Act's  statutory  terms  to  products  that  reasonably  meet  those 
definitions.  The  fact  that  a  strained  extension  of  the  Agency's  analysis  could  lead  to  an 
illogical  result  will  not  preclude  its  use  when  the  use  itself  is  reasonable.  United  States  v. 
5ui/ivfln,  332  U.S.  689, 694  (1948). 

2.  Tobacco  industry  cbnunents  also  argue  that  cigarettes  and  smokeless  tobacco 
cannot  have  device  components,  because  if  the  Agency  is  right  that  nicotine  is  a  drag,  the 
primary  intended  purpose  of  a  cigarette  or  a  smokeless  tobacco  product  taken  as  a  whole 
is  dependent  upon  the  chemical  action  of  nicotine  within  the  body.  According  to  the 
comments,  if  the  primary  mode  of  action  of  a  cigarette  or  a  smokeless  tobacco  product 
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taken  as  a  whole  involves  the  chemical  action  of  nicotine,  the  cigarette  or  smokeless 

I  •  ■ 

tobacco  product  cannot  meet  the  statutory  definition  of  a  device, 

FDA  disagrees  with  these  comments.  These  c(»nments  confuse  the  definition  of  a 
device  with  the  definition  of  a  combination  product  While  it  is  true  that  und^  the  statute, 
a  device  or  device  component  cannot  achieve  its  pimary  purpose  by  chemical  action 
within  or  on  me  body,  a  combination  product  consisting  of  a  drug  and  a  device  very  well 
may.  Indeed*  Congress  enacted  section  503(g)  of  the  Act  specifically  to  recognize  and 
address  products,  for  example,  that  have  a  device  component  whose  primary  intended 
purpose  is  to  deliver  a  drug  by  means  other  than  chemical  action  or  metabolizing  action 
within  or  on  tne  body,  and  a  drug  component  that  achieves  its  primary  intended  purpose 
through  chemical  action  and^^  by  being  metabolized.  The  statute  recognizes  that  a  single 
produa  can  contain  components  with  interdependent,  yet  distinct,  purposes.  Under  the 
interpretation  urged  by  the  comments,  there  could  never  be  a  combination  product 


composed  of  a  drug  and  a  device  where  the  primary  mode  of  action  of  the  produa  is  by 
chemical  action.  That  interpretation  is  entirely  at  odds  with  the  statutory  language  and 
purpose  of  section  503(g),  as  weU  as  with  FDA's  long-standing  (»actice  of  regulating  as 
combination  products  many  products  containing  a  drug  and  a  device. 
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IV.       FDA'S  ASSERTION  OF  JURISDICTION  OVER  CIGARETTES  AND 
SMOKELESS  TOBACCO  AT  THIS  TIME  IS  JUSTIFIED 

The  Food  and  Drug  Administration  (FDA)  has  always  exercised  jurisdiction  under 
the  Federal  Food,  Drug,  and  Cosmetic  Aa  (the  Act)  over  tobacco  products  when  there 
was  evidence  that  these  products  were  "intended"  to  treat  or  prevent  disease  or  to  affect 
the  structure  or  function  of  the  body.  As  discussed  in  section  U.E.,  above,  the  Agency 
may  consider  relevant  evidence  from  any  source  in  determining  whether  a  product  is 
intended  as  a  drug  or  device.  On  previous  occasions  when  the  Agency  has  been  asked  to 
consider  whether  tobacco  products  were  within  its  jurisdiction,  however,  there  was 
insufficient  evidence  to  conclude  that  tobacco  products  were  intended  to  affect  the 
structure  or  function  of  the  body,  except  where  the  manufacturer  expressly  promoted  a 
tobacco  product  for  use  in  treating  disease  or  affecting  the  structure  or  function  of 
the  body. 

Since  the  last  occasion  on  which  FDA  considered  whether  to  assert  jurisdiction 
over  tobacco  products  without  claims,  the  state  of  the  evidence  has  changed  dramatically. 
A  wealth  of  new  evidence  has  become  available  demonstrating  that:  (1)  the  ability  of 
nicotine  in  cigarettes  and  smokeless  tobacco  to  produce  addiction  and  other  significant 
pharmacological  effects  is  widely  known  and  therefore  foreseeable  to  a  reasonable  tobacco 
manufacturer,  (2)  consumers  use  cigarettes  and  smokeless  tobacco  predominantly  to 
obtain  the  pharmacological  effects  of  nicotine;  and  (3)  previously  undisclosed  statements, 
research,  and  actions  of  tobacco  mjuiuf  acturers  demonstrate  that  they  intend  their 
products  to  be  used  as  nicotine  delivery  devices.  As  described  in  section  n.,  above,  FDA 
has  determined  that  this  evidence  establishes  that  cigarettes  and  smokeless  tobacco  are 
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"intended  to  affect  the  structure  or  any  function  of  the  body"  within  the  meaning  of  the 
Act's  "drug'  and  "device"  definitions.  FDA  has  therefore  revised  its  position  and 
concluded  that  all  currently  mariceted  cigarettes  and  smokeless  tobacco  are  in  faa 
"intended  tqaffea  the  structure  or  any  function  of  the  body"  and  therefore  are  within  its 
jurisdiction. 

Information  developed  since  1 980  also  demonstrates  that  for  most  people  tobacco 
use  and  nicotine  addiction  begin  in  childhood  and  adolescence.  The  data  now  suggest  that 
if  children  and  adolescents  can  be  prevented  from  initiating  tobacco  use,  they  are  unlikely 
to  begin  tobicco  use  later  in  life,  thereby  preventing  the  onset  of  tobacco-related  disease 
and  prematiire  death.  Before  the  importance  of  youth-centered  interventions  was 
identified,  most  of  the  regulatory  approaches  available  under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  to  address  tobacco-related  disease  and  death,  such  as  removal  of  the 


products  from  the  market,  were  not  believed  to  be  feasible.  The  new  information  that 

1 

nicotine  addiction  is  a  pediatric  disease  provides  an  additional  basis  to  conclude  that 
restricting  the  sale,  distribution,  and  use  of  cigarettes  and  sm(^less  tobacco  to  people 
under  the  age  of  eighteen  is  an  effective  tool  to  reduce  the  adverse  health  consequences  of 


tobacco  usej  Thus,  asserting  jurisdiction  over  cigarettes  and  smokeless  tobacco  now 
presents  an  Opportunity  to  use  the  Agency's  resources  efficiently  for  substantial  public 


health  gainsJ 

Sevoral  comments  maintain  that  the  Agency  is  not  permitted  to  change  its  earlier 
interpretatioti  of  the  Act  However,  it  is  a  well-established  principle  of  administrative  law 
that  an  Agency  may  revise  its  interpretation  or  application  of  a  statute  if  it  supplies  a 
reasoned  explanation  for  its  changed  interpretation  or  position.  See  Action  on  Smoking 
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and  Health  v.  Harris  (ASH),  655  F.2d  236,  242,  n.lO  (D.C.  Cir.  1980)  (recognizing  that 

FDA  is  pennitted  to  modify  its  earlier  position  on  tobacco  products  and  that  the  new 

position  would  be  accorded  deference  by  the  courts);  see  also  Motor  Vehicle  Mfrs.  Ass'n 

V.  State  Farm  Mut.  Auto.  Ins.  Co.,  463  U.S.  29,  57  (1983);  Chevron,  U.SA.,  Inc.  v. 

Natural  Resources  Defense  Council,  Inc.,  467  U.S.  837, 862  (1984);  Rust  v.  Sullivan, 

500  U.S.  173, 186-187  (1991);  Smiley  v.  Citibank,  N.A.,  1 16  5.  Ct  1730  (1996).  Indeed, 

an  agency  is  expeaed  to  reevaluate  the  wisdom  of  its  interpretations  and  make  changes  in 

those  interpretations  when  warranted  by  current  knowledge  and  circumstances.  Rust,  5(X) 

U.S.  at  186-187.  In  Rust,  the  Court  explained  as  follows: 

This  Court  has  rejected  the  argument  that  an  agency' s 
interpretation  is  not  entitled  to  deference  because  it  represents  a 
sharp  break  with  prior  interpretations  of  the  statute  in  question.  In 
Chevron,  we  held  that  a  revised  interpretation  deserves  deference 
because  an  initial  agency  interpretation  is  not  instantly  carved  in 
stone  and  the  agency,  to  engage  in  informed  rule  making,  must 
consider  varying  interpretations  and  the  wisdom  of  its  policy  on  a 
continuing  basis.  An  agency  is  not  required  to  establish  rules  of 
condua  to  last  forever,  but  rather  must  be  given  ample  latitude  to 
adapt  its  rules  and  policies  to  the  demands  of  changing 
circumstances.     .  . 

Id.  (citations  and  internal  quotation  marks  omitted);  see  also  American  Trucking  Ass'ns 

V.  Atchison,  Topeka,  and  Santa  Fe  Ry.  Co.,  387  U.S.  397  (1967)  (an  agency,  "faced  with 

new  developments  or  in  light  of  reconsideration  of  the  relevant  facts  and  its  mandate,  may 

alter  its  past  interpretation  and  overturn  past  administrative  rulings  and  practice")-  The 

new  evidence  presented  in  the  Jurisdictional  Analysis  and  in  section  II.,  above,  provides  a 

reasoned  basis  for  PDA's  change  in  position  on  the  applicability  of  the  Act  to  cigarettes 
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and  smokeless  tobacco  without  claims.  In  this  section,  FDA  describes  its  eariier  decisions 
on  whether  to  regulate  particular  tobacco  products  and  reviews  the  new  evidence  that 
now  supports  the  Agency's  assertion  of  jurisdiction  over  cigarettes  and  smokeless 


tobacco. 


FDA  HAS  ALWAYS  EXERCISED  AUTHORITY  TO  REGULATE 
TOBACCO  PRODUCTS  WHEN  THE  EVTOENCE  ESTABLISHED 
THAT  THEY  FELL  WITHIN  THE  DRUG  OR  DEVICE 
DEFINITIONS 


FDA's  assertion  of  jurisdiction  over  tobacco  products  is  not  new.  For  more  than 
80  years  FDA  has  taken  the  position  that  |t  has  jurisdiction  over  tobacco  products  that  fall 

t 

within  the  Act's  definitions  of  regulated  products.  As  early  as  1914,  the  Agency  claimed 

jurisdiction  to  regulate  tobacco  products  labeled  or  used  for  **medicinal  purposes.""^ 

i 

In  the  succeeding  decades,  FDA  brought  and  won  enforcement  actions  against  cigarettes 
that  were  iitended  to  treat  or  prevent  disease  or  to  affea  the  structure  and  function  of  the 
body.  See\e.g..  United  States  v.  354  Bulk  Cartons . . .  Trim  Reducing-Aid  Cigarettes, 
178  F.  Supp.  847, 851  (D.N  J.  1959)  (cigarettes  claimed  to  reduce  weight  were  intended 
to  affect  thy  structure  or  function  of  the  body);  Urdted  States  v.  46  Cartons,  More  or  Less, 
Containing  Cigarettes,  1 13  F.  Supp.  336, 338-339  (D.NJ.  1953)  (cigarettes  claimed  to 


1160 


The  predecessor  to  FDA  issued  the  following  statement  about  its  jurisdictioo  over  tobacco:  'Tobacco 
and  its  prq)aiatioi)s,  when  labeled  in  such  a  manner  as  to  indicate  thdr  use  for  die  cure,  mitigati<xi,  ch* 
prevention  of  disease,  are  drags  within  the  meaning  of  the  act,  and,  as  such,  arc  subject  to  the  {xovisions 
thereof. ...  On  the  other  hand,  tobacco  and  its  preparations  which  are  not  so  labeled  and  are  used  for 
smoking  or  chewing  or  as  snuff  and  not  for  medicinal  purposes  are  not  subject  to  the  provisions  of  the 
act"  U.S.  Department  of  Agriculture  Service  and  Regulatory  Announcements,  No.  13  (1914),  cited  in 
Joint  Conaoait  of  the  Cigarette  Manufacturers,  Comment  (Jan.  2, 1996),  VoL  I,  at  5  (emphasis  added). 
See  administiative  record  (AR)  (VoL  535  Ref.  %).  Thus,  to  escape  regulatiOT  under  Uiis  interpretaticm  of 
die  Agency's  audxnity,  a  tobacco  {»odua  must  not  be  labeled  as  a  drag  and  must  not  be  used  as  a  drag. 
At  die  dme  diis  statemem  was  issued,  a  drag  was  defmed  CMily  as  an  article  intended  for  die  cure, 
mitigation,  of  prevention  of  disease,  hence  die  limitation  to  use  for  "medicinal  purposes."  The  definiti<m 
was  expanded  in  1938  to  include  "articles  intoided  to  affea  the  structure  or  any  function  of  the  body." 
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prevent  respiratory  diseases  were  intended  to  treat  or  prevent  disease).  For  many  years, 

the  existing  evidence  about  the  intended  use  of  tobacco  products  was  insufficient  to 

conclude  that  tobacco  manufacturers  intended  tobacco  products  as  drugs  or  devices 

except  when  disease  or  structure-function  claims  were  expressly  made  for  the  products.  It 

is  nevertheless  indisputable  that  the  Agency  has  consistratly  claimed  jurisdiction  over 

tobacco  products  when  it  has  determined  that  they  are  intended  to  affect  the  structure  or 

function  of  the  body  or  to  treat  or  prevent  disease.  What  has  changed  is  the  nature  of  the 

evidence  before  the  Agency  on  the  question  of  whether  cigarettes  and  smokeless  tobacco 

are  "intended  to  affect  the  structure  or  any  function  of  the  body.** 

B.        A  CHANGE  IN  THE  EVIDENCE  BEFORE  THE  AGENCY  NOW 
ESTABLISHES  "INTENT"  TO  AFFECT  THE  STRUCTURE  AND 
FUNCTION  OF  THE  BODY 

1.        Previous  Agency  Position  and  the  Evidence  on  Which  It  Was  Based 

The  Agency  last  considered  whether  to  regulate  tobacco  products  without  disease 
or  structure-function  claims  in  connection  with  citizen  petitions  submitted  in  the  late 
1970's  by  Action  on  Smoking  and  Health  (ASH)  and  others.  The  petitions  sought  to  have 
FDA  regulate  all  cigarettes  as  drugs  or  devices. 

At  the  time  that  FDA  responded  to  ASH*s  citizen  petitions,  the  only  evklence 
before  the  Agency  was  that  presented  by  the  petitioners:  studies  showing  that  nicotine 
produces  some  pharmacological  effects  in  animals  and  humans  and  some  very  early 
evidence  concerning  the  addictive  properties  of  nicotine.  The  proposition  that  nicotine  in 
cigarettes  was  addictive  was  not  yet  widely  accepted  in  the  scientific  community,  and  the 
petition  provided  insufficient  evidence  to  demonstrate  addiction.  Indeed,  at  the  time  the 
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petitions  wete  submitted,  no  major  public  health  organizations  had  concluded  that  nicotine 

is  addictive.  Because  it  was  not  yet  recognized  that  nicotine  is  addictive,  no  data  were 

available  qualifying  the  proportion  of  smokers  who  were  addicted  and  thus  using 

cigarettes  to  satisfy  their  addiction. 


)sa' 


The  petitioners  also  presented  no  evi(tence  that  the  tobacco  companies  knew  of  the 
pharmacological  properties  of  nicotine,  or  tfiat  consumers  used  cigarettes  for  their 
pharmacological  effects,  or  that  the  companies  manipulated  the  levels  of  nicotine  in 


cigarettes  to  satisfy  smokers'  need  for  nicotine.  The  petiticxis  thus  rested  on  evidence  tl^ 

nicotine  has  some  pharmacological  effects  and  the  largely  unsubstantiated  assertion  that 

many  consumers  used  cigarettes  for  a  drug  purpose.  * 

FDAIconcluded  that  although  intended  use  could  be  established  by  evidence  other 

than  promotional  claims,  \hs  evidence  in  the  petiti(His  was  insufBcient  to  fmd  that  the 

manufacturers  of  cigarettes  "intended"  tiiese  products  to  prevent,  mitigate,  or  treat  disease 

or  to  affect  tie  structure  or  ftuK^tion  of  the  body.  For  example,  in  resp(Hise  to  the  petition 

urging  FDA  W)  regulate  filtered  cigarettes  as  devices  because  they  were  intended  to 

mitigate  disease,  the  Agency  said: 

ASH  asserts  that  objective  evidence  other  than  manufacturers'  claims  can 
be  material  to  a  determination  of  intended  use  under  the  statutory 
definition,  and  that  National  Nutritional  Foods  Ass  'n  v.  Food  and  Drug 
Administration,  504  F.2d  761  (2d  Cir.  1974),  cert,  denied,  420  U.S.  946 
(1973),  is  authority  for  this  interpretation  (Petition  No.  2,  p.  21).  We 
agree.  However,  the  court  there  held  that  the  vendor's  intent  is  the  crucial 
element  in  the  statutory  definition  and  that  objective  evidence  sufficient  to 
pierce  the  manufacturer's  subjective  claims  must  be  presented  (504  F.2d  at 
789). 

. . .  [National  Nutritional  Foods  Ass'n  v.  Weinberger,  512  F.2d 
688  (2d  Cir.  1975)  and  National  Nutritional  Foods  Ass'n  v.  Mathews,  557 
F.2d  $25  (2d  Cir.  1977)]  support  FDA' s  position  tiiat  it  is  tiie  intent  of  tiie 
manufacturers  or  vendors  that  objeaive  evidence  must  establish  and  that 
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evidence  of  consumer  use  can  be  one  element  of  objective  evidence  to  be 
weighed  in  determining  if  the  intended  purpose  of  a  product  subjects  it  to 
regulation  under  the  Aa.  ASH  has  not  established  that  consumers  use 
attached  cigarette  filters  for  the  prevention,  mitigation,  or  treatment  of 
disease  to  the  extent  necessary  to  allow  FDA  to  impute  the  requisite 
intended  uses  to  manufacturers  or  vendors."** 

ASH  appealed  the  Agency's  decision  not  to  regulate  cigarettes  as  drugs.  In  ASH, 
the  Court  of  Appeals  deferred  to  FDA's  determination  and  concluded  that  the  evidence  on 
"intended  use"  was  not  sufficient  to  overrule  the  Agency's  interpretation.  ASH  v.  Harris, 
655  F.2d  236  (D.C.  Cir.  1980).  The  ASH  court  recognized  both  that  FDA  was  permitted 
to  modify  its  interpretation  and  that  the  Agency's  new  position  would  be  accorded 
deference  by  the  courts.  Id.  at  237, 242,  n.lO.  The  court  expressly  left  open  the 
possibility  that  at  some  point  in  the  future  FDA  might  appropriately  determine  that 
cigarettes  did  fall  within  the  Agency's  jurisdiction:  "Nothing  in  this  opinion  should  suggest 
that  the  Administration  is  irrevocably  bound  by  any  long-standing  interpretation  and 
representations  thereof  to  the  legislative  branch.  An  administrative  agency  is  clearly  free 
to  revise  its  interpretations."  Id.  at  242,  n.lO. 

The  ASH  decision,  moreover,  by  no  means  supports  the  proposition  that  the 
industry  comments  urge,  namely,  that  evid^ice  of  intended  use  must  be  limited  to 
manufacturers'  drug  claims.  The  ASH  court  held  that  a  finding  that  tobacco  products 
were  intended  to  affect  the  structure  or  ftmction  of  the  body  could  be  based  on  substantial 
consumer  use  evidence  alone  or  in  combination  with  other  evidence  of  vendor  intent  Id. 
at  239-240.  Nor  was  it  the  Agency's  position  at  the  time  of  the  ASH  case  that  the 


""  Leuer  from  Goyan  JE  to  Banzhaf,  III  JF  and  Georgiades  PN  (Nov.  25. 1980),  at  8-9.  See  AR  (VoL  28 
Ref.238). 
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intended  uise  of  cigarettes  could  be  established  only  through  a  manufecturer's  overt  drug 

claims.  As  noted  above,  FDA's  1980  response  to  ASH  on  its  petition  urging  ITDA  to 
regulate  filtered  cigarettes  as  devices  expressly  staled  that  objective  evidence  oth^  than 
claims  is  relevant  to  establishing  intended  use.  In  addkion,  the  brief  filed  by  the  Agency 


re] 


before  the  Court  of  Appeals  repeatedly  stated  the  Agency's  formal  legal  position  that  the 

intended  use  of  cigarettes  could  be  established  through  manufacturer's  representations  or 

other  objective  evidence  of  intent"^^  As    :ted  in  that  brief,  the  petition  denial  was  based 

on  "Aw  findings": 

(l)|that  there  was  no  evidence  in  the  record  that  manufacturers  or 
vendors  of  cigarettes  represent  that  cigarettes  are  intended  to  affect 
the!  structure  or  any  function  of  the  body,  and  (2)  that  there  was  no 
evidence  in  the  record  of  any  other  sort  that  manufacturers  or 
vendors  of  cigarettes  intend  that  cigarettes  affect  the  structure  or 
any  function  of  the  body  (Denial  Letter  at  4)."" 

Thus,  even  at  the  time  of  the  Agency '  s  last  decision  on  its  jurisdiction  over 

cigarettes,  the  Agency  recognized  that  intended  use  could  be  established  on  the  basis  of 


evil 


objective  evidence  of  intent  other  than  manufacturers'  claims.  FDA  concluded  at  that  time 
that  such  other  evidence  had  not  been  presented  to  the  Agency. 

New  Evidence  Supporting  the  Agency's  Change  in  Position 

In  tie  years  since  FDA's  decision  on  the  ASH  petitions,  dramatic  new  evidence 
has  become  available  on  the  issue  of  tiie  intended  use  of  cigarettes  and  smokeless  tobacco. 
FDA  has  therefore  reevaluated  the  issue  of  its  jurisdiction  ovw  tobacco  products  and  finds 


1162 


Brief  for  AppeUees  at  9  a7,  27-28,  30,  Action  on  Smoking  and  Health  v.  Harris.  No.  79-1397, 


reported  at  655  F.2d  236  (D.C  Cir.  1980).  See  AR  (VoL  504  Ref.  8918). 
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Mat  30 


(emiAasis  in  original). 
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that  the  evidence  now  supports  a  determination  that  cigarettes  and  smokeless  tobacco  are 

intended  to  affect  the  stmaure  and  function  of  the  body,  regardless  of  whether  drug 
claims  are  made  for  the  products.  FDA  bases  this  determination  on  three  important 
categories  of  evidence  that  have  emerged  since  FDA  last  declined  to  exercise  jurisdiction 
over  tobacco  products  without  claims:  (1)  the  development  of  a  scientific  consensus,  on 
the  basis  of  overwhehning  scientific  evidence,  that  nicotine  in  cigarettes  and  smokeless 
tobacco  is  highly  addictive  and  produces  significant  effects  on  the  structure  and  function 
of  the  body,  making  it  foreseeable  to  a  reasonable  tobacco  manufacturer  that  its  products 
will  have  pharmacological  effects  and  be  used  for  those  effects  by  a  substantial  proportion 
of  consumers;  (2)  scientific  data  establishing  that  the  vast  majority  of  consumers  who  use 
cigarettes  and  smokeless  tobacco  are  addiaisd  to  them  and  use  these  products  nearly 
exclusively  to  obtain  the  pharmacological  effects  of  nicotine;  and  (3)  newly  disclosed 
evidence  showing  that  tobacco  companies  have  in  mind  that  their  products  will  be  used  by 
consumers  for  pharmacological  purposes  and  have  designed  their  products  to  affect  the 
structure  and  function  of  the  body.  As  described  in  section  n.,  above,  FDA  believes  that 
each  category  of  evidence  provides  an  iixlependent  basis  on  which  to  conclude  that 
cigarettes  and  smokeless  tobacco  are  intended  to  affect  the  structure  and  function  of  the 
body. 

In  the  Jurisdictional  Analysis  and  in  section  IL,  above,  FDA  describes  at  length  the 
body  of  evidence  now  before  it  The  vast  majority  of  that  evidence— including  evidence 
that  predates  FDA' s  denial  of  the  ASH  petitions  but  was  not  made  public  by  the  tobacco 
industry— was  not  available  to  FDA  in  1980.  Since  1980,  the  quality,  quantity,  and  scope 
of  the  evidence  regarding  the  intended  use  of  cigarettes  and  smokeless  tobacco  have 
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increased  wd  sharpened  dramatically.  As  described  below,  the  evidence  on  the  addictive 

nature  of  nicotine  and  on  manufeaurers'  research  on,  manipulation  of,  and  control  over 


nicotine  levels  has  grown  exponentially. 


As 


Since  1980,  a  Scientific  Consensus  Has  Emerged  That  Nicotine 
Is  Addictive  and  Has  Other  Significant  niarmacological  Effects 
and  Uses 


described  in  section  II.A.,  above,  evidence  that  the  pharmacological  effects  and 
uses  of  cigjucttes  and  smokeless  tobacco  are  foreseeable  in  a  significant  proportion  of 
consumers,  is  a  sufficient  basis  on  which  to  find  that  cigarettes  and  smokeless  tobacco  are 
intended  to  affect  the  structure  and  function  of  the  body.  Since  1980,  the  last  time  that 
FDA  considered  whether  cigarettes  were  intended  to  affect  the  structure  or  function  of  the 


body,  evidence  of  nicotine' s  addicti veness  and  other  significant  pharmacological  effects 
and  uses  has  become  widely  known  and  thus  foreseeable  by  the  manufaaurers. 

Before  1980,  no  major  public  health  organization  had  determined  that  nicotine  was 
an  addictivfe  drug.  Between  1980  and  1994,  however,  every  leading  scientific  deliberative 
panel  and  organization  with  expertise  in  addiction  concluded  that  nicotine  is  addictive  or 
depdidence-producing.  These  organizations  include  the  American  Psychiatric 
Associatiot,  in  its  Diagnostic  and  Statistical  Manual  of  Mental  Disorders,  Third  Edition 
(DSM-HD^the  World  Health  Organization;  the  American  Medical  Association;  the 
American  Psychological  Association;  the  American  Society  of  Addiction  Medicine;  the 
Royal  Society  of  Canada;  and  the  Medical  Research  Council  in  the  United  Kingdom.  In 


1986,  the  I 


.S.  Surgeon  General  issued  a  report  concluding  for  the  first  time  that 


smokeless  tobacco  is  addictive.  And  in  1988,  the  Surgeon  General  issued  a  landmark 
report  conchuding  that  nicotine  in  cigarettes  is  addictive. 
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These  organizations  relied  on  data  from  animal  and  human  studies  demonstrating 

nicotine's  ability  to  produce  addiction.  Definitive  studies  had  not  been  conducted  before 

1980.  During  the  1980's  and  1990's,  however,  there  was  an  explosion  of  new  studies  on 

nicotine  designed  to  determine  whether  nicotine  is  addictive.  Thus,  new  studies,  not 

available  when  the  ASH  petitions  were  decided,  now  conclusively  demonstrate  that 

nicotine  has  the  charaaeristics  of  an  addictive  drug."^  The  new  data  support  the 

following  findings,  among  others: 

•    Nicotine  is  self-administered  by  animals,  demonstrating  that  it  is  a  "positive  reinforcer" 

(Le.,  it  causes  repeated,  compulsive  use  of  the  drug),  one  of  the  hallmark 

characteristics  of  addictive  drugs;"^ 


""  Se<  section  ILA3.,  above,  fw  a  complete  description  of  ttiese  studies  and  their  significance  in 
assessing  nicotine's  addicdvoiess. 

"*'  Goldberg  SR,  Spealnum  RD,  Gcddberg  DM,  Pttsisteat  bdbavior  at  high  rates  maintained  by  intravenous 
sdf^administraticn  of  nicotine,  Sdertce  1981;214:573-575.  See  AR  (VoL  5  Re£  35-2). 

Goldberg  SR,  Speahnan  RD,  Maintenance  and  supfKessioD  of  behavior  by  intravenous  nicotine  injections  in 
squirrel  monkeys,  Federation  Proceedings  1982;41(2):216-22a  See  AR  (VoL  39  Ret  52). 

Speahnan  RD,  Gcddberg  SR,  Mamtcnanoe  cf  schedukd-controUed  behavior  by  intravenous  injections  of 
nicotine  in  squirrd  monkeys.  Journal  of  Pharmacology  and  Experimenud  Therapeutics  1982;223(2):402-408. 
&«AR(VoL42Re£146). 

Risner  ME  Goldberg  SR,  A  comiparison  of  nicotine  and  cocaine  sdf-administration  in  die  dog:  fixed-ratio  and 
progressive-ratio  schedules  of  intravenous  drug  infiision.  Journal  of  Pharmacology  and  Experimenud 
Therapeutics  1983;224(2):3 19-326.  See  AR  (VoL  42  Ret  1 19). 

CoK  BM,  Gddstein  A,  Ndlson  WT,  Nicotine  sdf-administration  in  rats,  Britidi  Journal  of  Pharmacology 
1984;83:49-55.  See  AR  (VoL  8  Re£  93-1). 

Slifer  BL,  Balster  RL,  Intravenous  sdf-administration  of  nicotine:  widi  and  without  schedule-induction. 
Pharmacology,  Biochemistry  and  Behavior  1 985;22:61-69.  See  AR  (VoL  8  Ret  93-3). 

Corrigall  WA,  Coen  KM,  Nicotine  maintains;  robust  self-administration  in  rats  on  a  limited-access 
schedule,  Psychopharmacology  1989;99:473-478.  See  AR  (VoL  347  Ref.  5495). 


573 


I 

45230    Ftderal  Register  /  Vol.  61.  No.  168  /  Wednesday.  August  28,  1996  /  Rules  and  Regulations 


IV.B.2. 


•  Consistent  with  the  animal  self-administration  data,  nicotine  serves  as  a  positive 
reinforcer  in  humans;  "** 

i  ■ 

•  Nicotihe  is  psychoactive,  serving  as  a  discriminative  stimulus  in  animals"*'  and 
producing  subjective  effects  in  humans;"* 


""  Hennin^eld  JE.  myascto  K,  Jasinski  DR,  QgaieOe  smoloers  self-administer  inlraveoous  nicodne, 
Pharmacology.  Biochemistry  and  Behavior  1983;19:887-890.  See  AR  (Vd.  39  Ret  71). 

Surgeon  General's  Report,  1988,  at  192.  See  AR  (VoL  129  Rcf.  1592). 

Stolemnn  IP,  Discriminative  stimulus  effects  of  nicotine  in  rats  irained  under  different  schedules  of 
reinforcement,  Psychopharmacology  1989;97:131-138.  See  AR  (Vol  8  Rcf.  90-6). 

Graft  RH  Howard  JU  Cue  properties  rfcial  and  transdennal  nioatine  in  die  rat,  Pi)^ 
1988;96:281.284.  See  AR  (VoL  74  Re£  1 15). 

J 
Stoterman  n*.  Garcha  HS,  Pratt  JA  «  ai,  Ri^  of  training  dose  in  disainiiiiatkii  of  niojtine  and  rdat^ 
con^wunds  by  rats,  Psychopharmacology  1984;84:413-419.  See  AR  (VoL  8  Re£  90-5X 

Garcha  HS,  GoWberg  SR,  ReaviU  C  rt  a/.,  Behavioural  e«xis  rfdie  optical  isomerj  of  nicotine  ai^ 
and  cotinine,  in  rats,  flriajA /cwrria/ o/'/'Aamiacofogy  1986;88:298.  &«  AR(VoL  38Re£44). 

Takada  K,  S\wdbcrg  MDB,  Goldberg  SR,  et  aL,  Discriminative  stimulus  effixis  of  intruvawus  1-nicotinc  and 
nicotine  analogs  or  moaboUics  in  squirrel  monkeys,  Psychopharmacology  1989;99:208-21Z  See  AR  (VoL  43 
Rrf:  153X     I  -  -.* 

Heimingfield  JE,  Miyasato  K,  Jasinski  DR,  Abuse  liability  and  pharmacodynamic  characteristics  of 
intravenous  and  inhaled  nicotine.  Journal  of  Pharmacology  and  Experimental  Therapeutics  1985-2341- 
12.  S**AR(VoL39Rcf.69).  -r-  .      . 

PcHuerieau  CS,  Pomerieau  OF,  Euphoriant  effects  of  nicotme  in  smokns,  Psychopharmacologv 
1992;108:46<M65.  5««AR(VoL87Rcf.426).  ^    *"  «/ 

Perkins  KA,  Grobe  JE,  E^tein  LH,  et  al..  Effects  of  nicotine  <»  subjective  arousal  may  be  depoident  (m 
baseline  subjwaive  state.  Journal  of  Substance  Abuse  1992;4: 131-141.  See  AR  (VoL  348  Ref.  5516). 

Peridns  KA,  Grobe  JE,  Epstein  LH,  et  al.,  C3ironic  and  acute  tolerance  to  subjective  effects  of  nicotine. 
Pharmacology.  Biochemistry  and  Behavior  1993;45:375-381.  See  AR  (VoL  271  Rcf  3728). 

Sudicriand  d  RusscU  MA,  Staplcton  J,  et  al..  Nasal  nicotine  spray:  a  rapid  nicotine  dcUvery  system. 
Psychopharmacology  1992;108:512.518.  See  AR  (VoL  91  Ref  526). 
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•  Nicotine  reliably  pnxiuces  a  withdrawal  syndrome; "  ** 

•  Nicotine,  like  other  addictive  drugs  (e.g.,  cocaine,  amphetamine,  and  morphine), 
produces  its  addictive  effects  by  actions  increasing  dopamine  concentrations  within  the 
mesolimbic  system  of  the  brain." '° 

In  addition  to  the  core  studies  demonstrating  nicotine's  addictiveness,  other  widely 
publicized  information  relevant  to  the  finding  that  nicotine  in  cigarettes  and  smokeless 
tobacco  has  significant  pharmacological  effects  has  become  available  since  1980.  This 
new  information  includes,  for  example: 

•  Studies  showing  that  nicotine  produces  EEG  effects  on  the  brain  that  are  reproducible 


and  are  known  to  be  associated  with  changes  in  mood  and  alertness; 
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•'"  American  Psychiatric  Associaticxi,  Diagnostic  and  Statistical  Manual  of  Mental  Disorders,  4th  ed. 
(Washington  DC:  American  Psychiatric  Association,  1994),  at  244-245.  See  AR  (VoL  37  Ref.  8). 

West  RJ,  Jarvis  MJ,  Russell  MAH,  et  at..  Effect  of  nicotine  replacement  on  the  cigarette  withdrawal 
syndrome,  British  Journal  of  Addiction  1984;79(2):215-219.  5«  AR(VoL  8  Ref.  102-1). 

Hu^ies  JR,  Hatsukami  D,  Signs  and  symptoms  of  tobacco  withdrawal.  Archives  of  General  Psychiatry 
1986;43:289-294.  See  AR  (VoL  8  Ref.  102-2). 

Hughes  JR,  Higgins  ST,  Hatsukami  D,  Effects  of  abstinaice  from  tobacco:  a  criUcal  review.  Research 
Advances  in  Alcohol  and  Drug  Problems  1990;10:317-398,  at  381-38Z  See  AR  (VoL  535  Ref.  96.  m.G). 

"^Clarice  PBS,  Mesolimbic dopamine  activaticm — the  key  to  nicotine  reinfcxcement?  CIBA  Foundation 
Symposium  1990;152: 153-168.  See  AR  (VoL  3  Ref.  19-2). 

Di  Qiiara  G,  Iiiq)aato  A  Drogs  abused  by  humans  preferentially  increase  synaptic  dopamine 
concentraticHis  in  the  mesolimbic  system  of  freely  moving  rats.  Proceedings  of  the  National  Academy  of 
Sciences  of  the  United  States  of  America  1988;85:5274-5278.  See  AR  (VoL  75  Ref.  128). 

Corrigall  WA,  Franklin  KBJ,  Coen  KM,  et  al..  The  mesolimbic  dopaminergic  system  is  implicated  in  the 
reinfcwcing  effects  of  nicotine,  Psychopharmacology  1992;107:285-289.  See  AR  (VoL  8  Ref.  93-4). 

""  Noitcm  R,  Brown  K,  Howard  R,  Smoking,  nicotine  dose  and  die  lateralisation  of  electrooKtical 
activity,  Psychopharmacology  1992;  108:473-479.  See  AR  (VoL  3  Ref.  22). 

Pritchard  WS,  Gilbert  EKj,  Duke  DW,  Flexible  effects  of  quantified  cigarette-smoke  delivery  on  EEG 
dimensional  complexity.  Psychopharmacology  1993;1 13:95-102.  See  AR  (VoL  3  Ref.  23-1). 
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•  Data  that  have  led  expert  bodies  to  conclude  that  marketed  cigarettes  and  smokeless 

tobacco  deliver  pharmacologically  active  (addicting)  doses  of  nicotine; "  '^ 

•  Studies  Ihowing  that  nicotine  exposure  causes  an  increase  in  the  number  of  nicotinic 
receptort  in  the  central  nervous  system,  a  phenomenon  associated  with  development  of 
tolerance  to  the  effects  of  nicotine;""  and 

•  Studies. done  in  the  1980's  and  1990's  showing  that  nicotine  replacement  therapies  are 
effective  in  assisting  smoking  cessation,  which  provide  additional  evidence  that 
nicotind  is  the  ingredient  in  cigarettes  that  causes  addiction." '* 


Pritchaid  WSi  Elcctroencephalographic  effects  of  cigarette  smoking.  Psychopharmacology  1991;104-485- 
490.  See  AR  (VoL  3  Rcf.  23-2). 

Golding  JF,  Bffects  of  cigarette  smoking  mi  resting  EEG,  visual  evoked  potentials  and  i*otic  driving, 
Pharmacologv,  Biochemistry  and  Behavior  1988;29:23-32.  See  AR  (VoL  3  Ref.  23-3). 

""  Departmciit  of  Healdi  and  Human  Services,  Public  Health  Service,  The  Health  Consequences  of  Using 
Smokeless  Tobacco:  A  Report  of  the  Advisory  Committee  to  the  Surgeon  General.  1986,  NIH  Publication 
No.  86-2874  (jBethcsda  MD:  DHHS,  PHS.  1986).  See  AR  (VoL  128  Ref.  1591). 

Surgeon  Gendral's  Report,  1988,  at  13-17.  See  AR  (VoL  129  Ref  1592). 

Transcript  to  fce  FDA  Drug  Abuse  Advisory  Committee,  Meeting  27,  "Issues  Concerning  Nicotine- 
Containing  Cfearettes  and  Otiier  Tobacco  Products,"  Aug.  2, 1 994,  at  336-342.  See  AR  (Vol.  255  Ref 
3445).  I 

Marks  MJ,  Burch  JB,  Collins  AC  Effects  of  chrcmic  nicotine  infusion  aa  tolerance  development  and 
nicotine  reccptots,  Joumcd  of  Pharmacology  and  Experimental  Therapeutics  1983;226:817-825.  See  AR 
(VoL  41  Ref  103). 

Surgeon  Generals  Report,  1988,  at  53-54.  See  AR  (VoL  129  Ref.  1592). 

Department  of  Health  and  Human  Services,  Centers  for  Disease  Control  and  Prevajticm,  Preventing 
Tobacco  Use  Among  Young  People:  A  Report  of  the  Surgeon  General  (Mmiz:  USDHHS,  1994),  at  32- 
33.  5«  ARCVoL  133  Ref.  1596). 

BenweU  MEM,  Balfour  DJK,  Anderson  JM,  Evidoice  that  tobacco  smoking  increases  die  density  of 
(-)-[  H]nicoiine  binding  sites  in  human  brain.  Journal  ofNeurochemistry  1988;50: 1243-1247    See  AR 
(VoL  136  Ref  1570). 

"  *  See,  eg.,  Fiore  MC  SmiUi  SS,  Jorcnby  DE,  et  al.,  TTie  effectiveness  of  die  nicotine  patch  for  smoking 
cessation;  a  meta  analysis.  Journal  of  the  American  Medical  Association  1994;271- 1940-1947    See  AR 
(VoL  6  Ref  6^-1). 


576 


Federal  Register  /  Vol.  61,  No.  168  /  Wednesday,  August  28,  1996  /  Rules  and  Regulations    45233 


IV.B.2. 
On  the  basis  of  the  voluminous  new  data  on  nicotine  that  have  become  available 

since  1980  and  the  virtually  universal  consensus  that  has  emerged  from  these  data  that 

nicotine  is  highly  addictive  and  produces  other  significant  phannacological  effects,  FDA 

has  concluded  that  nicotine's  addictive  and  other  pharmacological  effects  and  uses  arc  so 

widely  recognized  that  they  must  be  considered  foreseeable  to  a  reasonable  tobacco 

manufacturer.  The  conclusion  that  nicotine's  effects  are  so  widely  known  and  foreseeable 

would  have  been  impossible  when  FDA  last  considered  whether  to  regulate  cigarettes 

because  neither  the  definitive  data  nor  the  scientific  consensus  existed 

b.        Since  1980,  Evidence  Has  Become  Avaflable  That  Consumers  Use 
Tobacco  Predominantly  for  Its  Pharmacological  Effects 

As  described  in  section  II.B.,  above,  evidence  that  consumers  use  a  product 

predominantly  or  nearly  exclusively  for  its  phannacological  effects  permits  the  Agency  to 

conclude  that  the  product  is  intended  to  affect  the  structure  or  function  of  the  body.  The 

Agency  recognizes  that  for  many  years  tiiere  was  general  awareness  of  the  difficulty 

smokers  experienced  in  trying  to  stop  smoking.  Since  1980,  however,  scientific  evidence 

has  shown  that  the  vast  majority  of  smokers  and  users  of  smokeless  tobacco  use  cigarettes 

and  smokeless  tobacco  to  satisfy  addiction  or  for  other  pharmacological  effects.  The 

evidence  that  has  emerged  since  the  last  time  that  FDA  considered  whether  to  regulate 

cigarettes  includes,  for  example: 

•    Evidence  that  77%  to  92%  of  smokers  and  as  many  as  75%  of  young  regular 

smokeless  tobacco  users  are  addicted;"" 


See  appendix  1  to  Jurisdictional  Analysis,  at  62-83.  See  AR  (Vol.  1  A^wndix  1). 

' ' ''  Hughes  JR,  Gust  S  W,  Pechacek  TF,  Prevalence  of  tobacco  dependence  and  withdrawal,  American 
Journal  of  Psychiatry  1987;  144(2):205-208.  See  AR  (VoL  66  Ref.  4).      " 
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•    Eviderjce  that  a  higher  percentage  of  people  who  use  cigarettes  become  addicted  than 
people;  who  use  other  addictive  drugs,  including  cocaine  and  heroin;"^** 


•    Evidence  that,  of 


young  people  aged  10  to  22  years,  72.8%  of  daily  smokers  and 


53.8%  bf  daily  users  of  smokeless  tobacco  use  tobacco  to  "relax"  themselves;"^  and 
•    Data  demonstrating  that  many  smokers  believe  that  smoking  helps  them  control  their 

weight  and  that  continued  smoking  is  related  to  concerns  about  weight  gain. ' "' 
This  new  eJvidence,  together  with  some  existing  evidence  that  smokers  use  cigarettes  to 
control  their  moods,  is  sufficient  to  demonstrate  that  cigarette  smokers  and  smokeless 
tobacco  users  consume  tobacco  predominantly  to  satisfy  addiction,  alter  moods,  and 
control  weight  FDA  would  have  been  unable  to  reach  this  conclusion  in  198.0.  At  that 


time  there 


was  no  evidence  on  the  proportion  of  smokers  and  smokeless  tobacco  users 


who  were  a  ddicted  to  tobacco  (indeed,  there  was  no  agreement  that  nicotine  was 


Woody  GE,  ^er  LB,  Cacciola  J,  Severity  of  dependence:  data  fiom  flie  DSM-IV  field  trials.  Addiction 
1993;88: 157:^1579.  5«€AR(VoL  13  Ref.  150). 

Cottier  L,  Comparing  DSM-ID-R  and  ICD- 10  substance  use  disorders.  Addiction,  1993;88:689-696  See 
AR(Voi.  13Ref.  149). 

Hale  KL,  Hughes  JR,  Oliveto  AH,  et  a/.,  Nifcotine  dependence  in  a  population-based  sample,  in  Problems 
of  Drug  Dependence,  1992,  NIDA  Research  Monograph  132  (Washington  DC  Govemmem  Printine 
Office,  1993),  See  AR  (VoL  39  Ret  60). 

Department  of  Health  and  Human  Services,  Office  on  Smoking  and  Healdi,  Spit  Tobacco  and  Youth 
(Washington  DC:  Government  Printing  Office,  1992),  at  8.  See  AR  (VoL  7  Ret  76). 

Anthony  JQ  Warner  LA  Kessler  RC  Comparative  epidemiology  of  dependence  ot  tobacco,  alcohol, 
controlled  substances  and  inhalants:  basic  findings  from  the  National  Comorbidity  Survey,  Experimental 
and  CUnical  Psychopharmacology  1994;2:244-268.  See  AR  (VoL  535  Ref.  96,  voL  IILA). 

Centers  f*  Disease  Control  and  Prevention,  Reasons  for  tobacco  use  and  symptoms  of  nicotirK 
withdrawal  among  adolescent  and  young  adult  tobacco  users— United  States,  1993,  Morbidity  and 
Mortaiity  Weekly  Report  1994;43<41):745-750,  at  747.  See  AR(Wol  43  Ref.  162). 

uTSc T(Jeneral- 


Surgeon' 


's  Report,  1988,  at  438-441.  See  AR  (VoL  129  Ref.  1592). 
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addictive),  and  evidence  on  the  use  of  tobacco  foi>  other  pharmacological  effects  was 

insufficient  to  conclude  that  cigarettes  and  smokeless  tobacco  are  consumed 

predominantly  for  their  pharmacological  effects. 

c        Since  1980,  Evidence  Has  Become  Available  Demonstrating  That 
Tobacco  Manufacturers  Actually  Intend  Their  Products  To  Affect 
die  Structure  and  Function  of  the  Body 

As  described  in  section  n.C,  above,  FDA  may  also  find  that  cigarettes  and 
smokeless  tobacco  are  "intended  to  affect  the  structure  or  any  function  of  the  body"  on 
the  basis  of  objective  evidence  that  the  manufaaurers  of  these  products  actually  intend 
them  to  affea  the  structure  or  function  of  the  body.  Such  objective  evidence  includes 
company-funded  research  and  internal  statements  showing  that  the  manufacturers  know  or 
have  knowledge  of  facts  that  would  give  them  notice  that  consumers  are  using  cigarettes 
and  smokeless  tobacco  to  obtain  nicotine's  pharmacological  effects.  Relevant  objective 
evidence  of  intent  also  includes  evidence  that  manufacturers  have  taken  actions  to  ensure 
that  consumers  obtain  pharmacologically  active  doses  of  nicotine  firom  noarketed  tobacco 
products. 

As  discussed  in  section  H,  above,  FDA,  congressional,  and  other  investigations 
into  tobacco  products  over  the  last  two  years  have  uncovered  a  wealth  of  documents  from 
a  wide  range  of  tobacco  oxnpanies,  the  vast  majority  of  which  had  not  been  made  public 
by  the  tobacco  industry.  Although  in  some  cases  these  documents  date  back  to  the  early 
1 960' s,  they  have  not  been  available  to  the  public  or  to  FDA  until  recently.  As  described 
in  greater  detail  in  section  H,  above,  the  newly  discovered  documents  reveal  the  following 
facts,  among  others,  none  of  which  were  known  when  FDA  last  considered  its  jurisdiction 
over  cigarettes: 
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Statements  from  tobacco  company  researchers  and  executives  show  that  the 

to  )acco  industry  knows  that  nicotine  is  a.  drug,  that  consumers  use  tobacco 

primarily  for  the  pharmacological  effects  of  nicotine,  and  that  nicotine  is  addictive; 

tobacco  industry  has  conducted  extensive  and  sophisticated  research  to 
understand  precisely  how  nicotine  affects  the  stniaure  and  function  of  the  body, 
Thfe  tobacco  industry  has  conducted  product  development  research  on  how  to 
miiipulate  nicotine  delivery  from  cigarettes  to  ensure  that  cigarettes  deliver 
phirmacologically  active  doses  of  nicotine; 

The  tobacco  industry  has  manipulated  the  delivery  of  nicotine  from  mariceted 
cigarettes  to  maintain  and  enhance  the  delivery  of  nicotine  from  low-yield 


and 


cigarettes  through  the  use  of  higher  nicotine  tobaccos,  chemicals  added  to  tobacco, 
selective  filtration  and  ventilation; 

The  smokeless  tobacco  industry  has  manipulated  the  delivery  of  nicotine  from 
smi  teless  tobacco  to  create  product  lines  with  graduating  nicotine  deliveries,  and 
at  liast  one  company  has  used  a  "graduation  strategy"  designed  to  encourage  new 
usek  to  begin  with  the  lowest  nicotine  products  and  then  graduate  to  the  higher 
nicotine  products. 
These  facts,  among  others,  depionstrate  that  the  tobacco  industry  knows  that 


consumers 
have  taken 


use  their  products  to  obtain  nicotine's  pharmacological  effects  and  that  they 
specific  actions  to  facilitate  that  use.  FDA  has  concluded  on  the  basis  of  this 

new  evidence  that  tobacco  manufacturers  actually  intend  cigarettes  and  smokeless  tobacco 

to  affect  th(  I  struaure  or  function  of  the  body. 
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Almost  none  of  the  evidence  of  tobacco  industry  knowledge  and  actions  was 

available  to  the  Agency  when  it  last  declined  to  exercise  jurisdiction  over  cigarettes 

without  claims.  One  comment  argues  that  FDA's  earlier  decision  not  to  regulate  tobacco 

products  without  claims  is  directly,  attributable  to  the  tobacco  industry' s  withholding  of 

material  documents.  Indeed,  Joseph  Califano,  who  was  Secretary  of  the  Department  of 

Health,  Education,  and  Welfare  at  the  time  that  FDA  last  declined  to  regulate  cigarettes, 

has  testified  under  oath  before  Congress  that  he  would  have  ''moved  to  regulate"  had  he 

known  what  FDA  now  knows  about  the  internal  tobacco  company  documents.  "''He 

further  testified  that  he  had  consulted  with  both  President  Jimmy  Carter  and  then  Surgeon 

General  Julius  Richmond  and  both  agreed  that,  had  this  evidence  been  available,  they  too 

would  have  moved  to  regulate."*®  FDA  agrees  with  several  comments  that  argue  that  not 

allowing  FDA  to  change  its  position  on  the  basis  of  this  new  evidence  would  reward  the 

tobacco  industry  for  its  long-successful  efforts  to  conceal  its  knowledge  and  actions 

related  to  nicotine. 

FDA's  decision  to  change  its  previous  position  tiiat  cigarettes  and  smokeless 

tobacco  are  not  intended  to  affect  the  structure  or  function  of  the  body  is  thus  based  on  an 

overwhelming  body  of  new  evidence  that  has  become  available  since  FDA  last  considered 

this  issue.  The  new  evidence  persuades  the  Agency  to  conclude  that  its  previous  position 

is  no  longer  consistent  with  the  relevant  facts  and  should  be  changed.  FDA's  lengthy 

description  of  the  new  evidence  in  the  Jurisdictional  Analysis  and  in  this  document 


' ' "  Regulation  of  Tobacco  Products  (Part  7):  Hearings  Before  the  Subcommittee  on  Health  and  the 
Environment.  Committee  on  Energy  and  Commerce.  U.S.  House  of  Representatives,  103d  Cong.,  2d 
Sess.  166  (May  17,  1994).  See  AR  (Vol  708  Rcf.  2). 


nw 


Id. 
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provides  a  reasoned  explanation  for  its  change  in  position.  The  Agency's  new  position  is 
therefore  dntitled  to  deference.  American  Trucking,  387  U.S.  at  416. 


C. 


NEW  EVIDENCE  THAT  NICOTINE  ADDICTION  IS  A 
PEDUTRIC  DISEASE  PERMITS  EFFECTIVE  REGULATORY 
INTERVENTION 


In  addition  to  the  new  evidence  establishing  that  cigarettes  and  smokeless  tobacco 
are  "intended  to  affect  the  structure  or  any  function  of  the  body,'*  new  infonnation 
developed  since  1980  on  young  people's  use  of  tobacco  products  shows  that  FDA's 
regulatory  resources  can  be  used  effectively  to  reduce  tobacco-related  disease  and  death. 


Recent  data  establish  that  most  of  the  people  who  suffer  the  adverse  health  consequences 
of  using  cigarettes  and  smokeless  tobacco  begin  tobacco  use  in  childhood  and 
adolescence.  Moreover,  new  data  suggest  that  anyone  who  does  not  begin  tobacco  use  in 
childhood  or  adolescence  is  unlikely  ever  to  begin.  This  infonnation  provides  a  unique 
public  health  opportunity  to  substantially  reduce  the  more  than  400,000  deaths  ftom 
tobacco  use  each  year  in  the  United  States.  If  children  and  adolescents  can  be  successfully 
prevented  Q-om  initiating  tobacco  use  and  becoming  addicted  to  cigarettes  and  smokeless 
tobacco,  they  are  unlikely  to  begin  tobacco  use  later  in  life,  thereby  preventing  the  onset  of 
tobacco-reliited  disease  and  premature  death. 

Majbr  recent  reports  have  emphasized  the  effectiveness  of  legislative  and 
regulatory  interventions  that  focus  on  restricting  children's  access  to  tobacco  prxxiucts  and 
on  reducing  the  appeal  of  tobacco  products  to  youth."*'  Before  the  importance  of  youth- 
centered  intterventions  was  identified,  the  regulatory  approaches  available  under  the  Act  to 


lit] 


DepaitmetM  of  Health  and  Human  Services,  Office  on  Smoking  and  Health,  Preventing  Tobacco  Use 
Among  Young  People:  A  Report  of  the  Surgeon  General  (Washington,  DC  Government  Printing  Office. 
1994)  (bcrcintfter  cited  as  Surgeon  General's  Report,  1994).  See  AR  (VoL  133  Ref.  1596). 
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address  tobacco-related  disease  and  death,  such  as  removal  of  the  products  from  the 

market,  were  not  believed  to  be  feasible.  It  is  now  apparent,  however,  that  FDA's 
authority  to  restrict  the  sale,  distribution,  and  use  of  cigarettes  and  smokeless  tobacco  to 
people  under  the  age  of  eighteen  is  an  effective  tool  to  reduce  the  adverse  health 
consequences  of  tobacco  use.  Thus,  assertingjurisdiction  over  cigarettes  and  smokeless 
tobacco  now  presents  an  opportunity  to  use  the  Agency's  resources  effectively  for 
substantial  public  health  gains. 

1.-       New  Information  Shows  that  Cigarette  and  Smokeless  Tobacco  Use 
Begins  Almost  Exclusively  in  Childhood  and  Adolescence 

Although  it  has  long  been  known  that  some  people  begin  tobacco  use  before 
adulthood,  definitive  analyses  of  data  published  in  the  1990's  have  revealed  that  the  vast 
majority  of  tobacco  users  begin  their  use  while  children  or  adolescents.  Moreover,  new 
evidence  shows  that  children  and  adolescents  are  beginning  to  smoke  at  younger  ages  than 
ever  before.  The  new  analyses  show  that  the  average  age  when  people  first  try  smoking  a 
cigarette  is  14.5  years  of  age,''*^  82%  of  adults  who  have  ever  smoked  had  their  first 
cigarette  before  age  1 8,  and  more  than  half  of  them  had  already  become  regular  smokers 
by  that  age."*'  Recent  analyses  also  show  that  the  mean  average  age  when  people 
become  daily  smokers  is  17.7  years  of  age."**  These  data  have  critical  implications  for 
public  health  interventions.  As  stated  by  the  Surgeon  General  in  1994,  'fnleariy  all  first 


'""W-ata?. 
""W.at65. 
"•*W.at67. 
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use  of  tobacco  occurs  before  high  school  graduation;  this  finding  suggests  that  if 

adolescents  can  be  kept  tobacco- free^most  will  never  start  using  tobacco."'  '*' 

Not  jonly  does  tobacco  use  begin  predominantly  among  children  and  adolescents, 
but  recent  evidence  shows  that  more  and  more  children  and  adolescents  are  using  tobacco. 
Approximately  three  million  American  youths  currently  smoke  and  an  additional  one 
million  adolescent  males  use  smokeless  tobacco."**  Despite  a  decline  in  smoking  rates  in 
most  segments  of  the  American  adult  population,  the  rates  among  children  and  adolescents 
have  recently  begun  to  rise."*'  Tobacco  use  has  been  increasing  among  eighth  and  tenth 
graders  in  each  of  the  last  four  years.  In  December  1995, 19%  of  eighth  graders  and  29% 
of  tenth  graders  reported  having  smoked  in  the  last  30  days,  an  increase  of  one-third  since 
1991."**  Tobacco  use  has  also  been  increasing  among  high  school  seniors  in  each  of  the 
last  three  ye^.   In  December  1995, 33  J%  of  high  school  seniors  reported  having 
smoked  in  the  last  30  days,  an  increase  of  one-fifth  since  1992."*' 


1185 


1186 


Id.  at  5. 


Id. 


Centers  few  Disease  Qjntrol  and  Prcventiwi,  Cigarette  smoking  anKmg  adults-United  States,  1991, 
Mortality  and  Morbidity  Weekly  Report,  I993;42(12):230-233.  See  AR  (VoL  2  Ref.  17-1). 

Johnston  LD,  O'Malley  PM,  Bachman  JG,  National  Survey  Results  on  Drug  Use  from  the  Monitoring  the 
Future  Study  1975-1993,  Vol.  I:  Secondary  School  Students,  NIH  Pub.  No.  94-3809  (Rockville,  MD: 
National  Institute  on  Drug  Abuse,  1994),  at  9, 19.  See  AR  (VoL  2  Ref.  17-1). 

University  of  Michigan,  News  and  Infonnation  Service,  Smoking  rates  climb  amfmg  American  teenagers, 
who  find  smoking  increasingly  acceptable  and  seriously  underestimate  die  risks  (Jul  20, 1995)  at  table  1 
5««  AR  (Vol  3|  Ref.  10-2).- 

Price  J,  Tein  smoking,  marijuana  use  increase  sharply,  study  shows,  Washington  Times  (Dec  16 
1995),  at  A2.  See  AR  (VoL  71 1  Ref.  5). 
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There  has  been  a  similar  increase  in  smokeless  tobacco  use  by  young  people.  Over 

the  past  25  years,  the  market  for  smokeless  tobacco  has  shifted  dramatically  finom  adults  to 

young  people.  See  Jurisdictional  Analysis,  60  FR  41748.  For  example,  use  of  moist  snuff 

among  males  aged  18-19  increased  from  0.5%  in  1970  to  73%  in  1991.*''*'  Current  use 

of  smokeless  tobacco  by  children  and  adolescents  is  high  and  begins  early.  School-based 

surveys  in  1991  estimated  that  19.2%  of  ninth-  to  twelfth-grade  boys  use  smokeless 

tobacco."''  Among  high  school  seniors  who  had  ever  tried  smokeless  tobacco,  73%  did 

so  by  the  ninth  grade.  "'^ 

This  increase  in  tobacco  use  by  young  people  has  severe  public  health 

consequences.  Although  they  believe  that  they  will  not  become  addicted  to  tobacco, 

recent  data  establish  that  children  and  adolescents  become  addiaed  to  nicotine  in  the  same 

manner  as  adults.   Among  smokers  aged  12-17, 70%  aheady  regret  their  decision  to 

smoke  and  66%  say  they  want  to  quit'  "^  Those  who  are  able  to  quit  experience 

withdrawal  symptoms  and  relapse  rates  similar  to  those  reported  in  adults.'"*  As  stated  in 

a  study  of  youthful  smoking  sponsored  by  the  Canadian  affiliate  of  Brown  &  Williamson: 


' '  *"  Coitets  for  Disease  QmHtoI  and  Prevoitioa,  Office  of  Smcddng  and  Health,  unpublished  data. 

Informal  communication  between  Office  of  Smoking  and  Health  and  Ann  Witt,  FDA. 

""  Kann  L,  Warren  W,  Collins  JL,  Results  ftom  die  national  school-based  1991  youth  risk  behavior 
survey  and  progress  toward  achieving  related  youth  objectives  for  the  nation,  Public  Health  Reports, 
1993;108(Supp.I):47-54.  See  AR  (VoL  4  Ref.  24). 

""  Surgeon  General's  Report,  1994,  at  101.  See  AR  (VoL  133  Ref  1596). 

'"'  The  George  H.  Gallup  International  Institute,  Teenage  Attitudes  and  Behavior  Concerning  Tobacco- 
Report  of  the  Findings  (Sep.  1992),  at  54.  See  AR  (VoL  36  Ref.  381). 

'  "*  Centers  for  Disease  Control  and  Prevention,  Reasons  for  tobacco  use  and  syn4)toms  of  nicotine 
withdrawal  among  adolescent  and  young  adult  tobacco  users-United  States,  1993,  Morbidity  and 
Mortality  Weekly,  1994;43(41): 745-750.  See  AR  (Vol.  2  Ref  14-1).  See  AR  (VoL  2  Ref  14-1). 

■'■-■-'    ■-'■;  • 
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Tht  desire  to  quit  seems  to  come  earlier  now  than  before,  even  prior  to  the 
en((  of  high  school.  In  fact,  it  often  seems  to  take  hold  as  soon  as  the 
recent  starter  admits  to  himself  that  he  is  hooked  on  smoking.  However, 
the  desire  to  quit,  and  actually  carrying  it  out,  are  two  quite  different 
things,  as  the  would-be  quitter  soon  learns.'''^ 

A  ahild  or  adolescent  whose  cigarette  use  continues  into  adulthood  increases  his  or 
her  risk  of  lying  from  cancer,  cardiovascular  disease,  or  lung  disease.'"^  Indeed, 
approximaiely  one  out  of  every  three  young  people  who  become  regular  smokers  will  die 
prematurely  as  a  result'*'^  Moreover,  the  younger  one  begins  to  smoke,  the  more  likely 
one  is  to  become  a  heavy  smoker  and  suffer  from  smoking-related  diseases."'* 

Sn*  >keless  tobacco  use  can  cause  oral  cancer  and  the  risk  increases  with  increased 
exposure  td  smokeless  tobacco  use.""  One  study  of  1 17  high  school  students  who  were 


Surgeon  General's  Report,  1994,  at  78.  See  AR  (VoL  133  Ref.  15%). 
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Kwechanjky  Marketing  Research  for  Imperial  Tobacco,  Lid,  Project  Plus/Minus  (May  7, 1982),  in 


Study  Highliflhts.  See  AR  (VoL  21  Ref.  214). 

'"*  McGinni^  JM,  Foege  WH,  Actual  causes  of  death  in  the  United  States,  Journal  of  the  American 
Medical  Asso^ation,  1993;27(K18):2207-2212.  See  AR  {Wdff^ll  Ref.  3906). 

""  Memorandum  from  Eriksen  MP  (CDQ  to  Lorraine  C  (FDA)  (Aug.  7, 1995);  CDC  Fact  Sheet  based 
on  Pierce  JP,  Fiorc,  MC  Novomy,  TE,  et  al..  Trends  in  cigarette  smoking  in  die  United  States:  projectirais 
to  dJC  year  2000,  Journal  of  the  American  Medical  Association  1989;261:61-65  and  PetO  R,  Lopez  AD, 
Boreham  J,  et  al..  Mortality  from  Smoking  in  Developed  Countries,  1950-2000:  Indirect  Estimates  from 
National  Vital  Statistics  (Oxford:  Oxford  University  Press,  1994);  Centec  f<x  Disease  Control  and 
Prevention,  Office  on  S  moking  and  Health,  unpublished  data  from  the  1 986  National  Mwtality 
FoUowback  Strvey.  See  AR  (VoL  71 1  Ref  20). 

Taioli  E,  Wyder  EL,  Effect  of  the  age  at  which  smoking  begins  on  frequency  of  smoking  in  adulthood. 
New  England  Journal  of  Medicine.  1991;325(13):968-%9.  See  AR  (VoL  101  Ref.  876). 

Escobedo  LG„  Marcus  SE,  Holtzman  D,  Sports  participation,  age  of  smtrfdng  initiatiOT,  and  die  risk 
of  smoking  among  U.S.  high  school  students.  Journal  of  the  American  Medical  Association, 
1993;269(1 1)31391-1395.  See  AR  (VoL  75  Ref  149). 

""  Department  of  HealOi  and  Human  Services,  The  Health  Consequences  of  Using  Smokeless  Tobacco: 
A  Report  ofttue  Advisory  Committee  to  the  Surgeon  General  (1986)  (Washington  DC"  DHHS),  at  44   See 
AR  (VoL  128  lief  1591). 
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smokeless  tobacco  users  revealed  that  nearly  50%  had  oral  leukoplakia,  a  precancerous 

lesion  that  cannot  be  scraped  off.'^°°  Five  percent  of  oral  leukoplakias  become  malignant 

in  5  years.  *^'  Tobacco  use,  which  overwhelmingly  begins  in  childhood,  is  ultimately 

responsible  for  over  400,000  deaths  each  year  in  the  United  States.'^ 

2.        New  Information  Shows  that  Effecttve  Restrictions  on  Access  and 

Advertising  to  ChUdren  and  Adolescents  Can  Decrease  Tobacco  Use 
by  Children 

Despite  laws  in  every  State  making  it  illegal  for  minors  to  purchase  tobacco, 
America's  children  have  easy  access  to  tobacco  products  and  arc  subjeaed  to  pervasive 
advertising  images  that  portray  tobacco  use  in  terms  that  are  highly  attractive  to  them.  As 
described  in  the  Proposed  Rule,  60  FR  41321-41338  (Aug.  11, 1995)  and  in  sections  IV 
and  VLD.6  of  the  final  rule,  recent  studies  have  shown  that  regulatory  programs  that  are 
effective  in  restriaing  access  to  tobacco  products  by  those  under  18,  and  that  restrict 
advertising  of  these  products  can  substantially  reduce  illegal  tobacco  use  by  children  and 
adolescents. 

State  laws  prohibiting  the  purchase  of  tobacco  by  minors  are  rarely  enforced'^"' 
and  a  significant  percentage  of  underage  smokers  are  able  to  obtain  cigarettes  through 
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Greer  RO,  Poulson  TC,  Oral  tissue  alterations  associated  with  tbe  use  of  smokeless  tobacco  by  teen- 


agers, Oral  Surgery.  Oral  Medicine,  Oral  Pathology.  1983;56(3):275-284.  See  AR  (Vol.  5  Ref.  95). 
Surgeon  General's  Report,  1994,  at  39.  See  AR  (VoL  133  Ref.  1596). 
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Surgecm  General's  Rqwrt,  1994,  at  39.  See  AR  (VoL  133  Ref.  1596). 


Centers  for  Disease  Control  and  Prevention,  Cigarette  smddng-attributable  mortality  and  years  of 
potential  life  lost--United  States,  1990,  Morbidity  and  Mortality  Weekly  Report,  i993;42(33):645-649 
5ff*AR(Vol.4Ref43). 
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Department  of  Health  and  Human  Services,  Office  of  the  Inspector  General,  Youth  Access  to  Tobacco 
(Washington  DC:  DHHS.  PubUcation  No.  OEI-02-9 1-00880,  Dec  1992),  at  5-8.  See  AR  (Vol.  14  Ref. 
19-1). 
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vending  mach^es  and  over-the-counter  sales.'^  Studies  show  that  most  children  and 

adolescents  whjo  use  tobacco  products  purchase  their  own  cigarettes  and  smokeless 
tobacco.  The  1994  Surgeon  General's  Report,  Preventing  Tobacco  Use  Among  Young 
People,  examined  13  studies  of  over-the-counter  sales  and  determined  that  approximately 
67  percent  of  minors  are  able  to  purchase  tobacco  illegally.  Moreover,  successful 


cigarette  purchases  by  children  and  adolescents  firom  vending  niachines  averaged  88% 
In  addition  to  over-the-counter  and  vending  machine  purchases,  many  children  and 


1203 


adolescents  receive  cigarettes  and  smokeless  tobacco  through  free  samples  distributed  by 
tobacco  manuftaurers  at  shopping  malls,  zoos,  baseball  games,  rock  concerts,  and 
through  the  mfttl.'^  Even  elementary  school  children  receive  firee  samples.'^^ 
Distributing  free  samples  of  "starter"  brands  to  young  people  has  been  a  comerstone  of 
the  successful  Campaign  to  boost  moist  snuff  sales  by  the  largest  smokeless  tobacco 


Kusserow  RP,  Department  of  Health  and  Human  Services,  Office  (rf  the  Inspector  General,  Youth  Access 
to  Tobacco  (Wasliingion  DC:  DHHS,  PubUcadon  No.  OEI-02-90-02310,  May  1990X  at  3-5.  See  AR 
(Vol.4Ref.  19-2i. 

'^'**  Battelle  for  Centers  for  Disease  Control  and  Prevention,  Office  of  Smcddng  and  Healdi,  Design  of 
Inspection  Surveys  for  Vendor  Compliance  with  Restrictions  on  Tobacco  Sales  to  Minors  (Aft.  1994),  at 
14, 18.  See  AR  (VoL  49  Ref.  529). 
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Surgeon  GeniTal's  Report,  1994,  at  249.  See  AR  (VoL  133  Ref.  1596). 


'^°*  Davis  RM,  J^son  LA,  The  distribution  of  free  cigarette  samples  to  minors,  American  Journal  of 
Preventive  Medicine.  l9^;4{i):2l-26.  S*e  AR  (VoL  7  Ref.  70-1). 

Departmait  of  Health  and  Human  Services,  Reducing  the  Health  Consequences  of  Smoking:  25  Years  of 
Progress,  A  Report  of  the  Surgeon  General  (Washington  DC:  DHHS,  1989),  at  597.  See  AR  (VoL  130 
Ref  f593). 

'^"  Davis  RM,  Jason  LA,  The  distribution  of  free  cigarette  samples  to  miiKXS,  American  Journal  of 
Preventive  Medi,  ine.  1988;4(l):21-26.  See  AR  (VoL  7  Ref.  70-1). 
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manufacturer.'^"*  5e^  a/50  section  n.D.,  above.  The  distribution  of  free  samples  to 

minors  occurs  despite  the  industry's  voluntary  code  against  distributing  tobacco  products 
to  minors. 

Recent  studies  have  shown  that  effective  youth  access  restrictions  can  reduce 
tobacco  use  by  young  people.  In  one  community,  for  example,  a  comprehensive  and 
int^se  community  intervention  involving  retailer  licensing,  regular  compliance  checks, 
and  penalties  for  merchant  violations  significantly  reduced  illegal  sales  from  70%  to  less 
than  5%  two  years  later.  Further,  rates  of  experimentation  and  regular  smoking  dropped 
by  more  than  50%  among  seventh-  and  eighth-graders.'^  Both  the  Surgeon  General  of 
the  United  States  and  the  Institute  of  Medicine  have  recently  concluded  that  effective, 
enforced  restrictions  on  minor's  access  to  tobacco  products  are  important  tools  to  reduce 
use  of  tobacco  by  children  and  adolescents.'^'" 

Pervasive  advertising  of  tobacco  products  using  imagery  that  is  attractive  to  young 
people  also  influences  children  and  adolescents  to  use  tobacco  products.  Many  studies 
have  shown  that  young  people  are  aware  of,  respond  favorably  to,  and  are  influenced  by 
cigarette  advertising.'^"  Even  very  young  children  are  aware  of  cigarette  advertisements. 


'"'  Nati(Hial  Cancer  Institute,  Strategies  to  Control  Tobacco  Use  in  the  United  States:  A  Blueprint  for 
Public  Health  Action  in  1990's  (Washingtcm  DC:  NIH  Publicatiwi  No.  92-3316,  Oct  1991),  at  236.  See 
AR(VoL7Ref.72). 

'**"  Jason  LA,  Ji  PY,  Aries  MD,  Active  enforcement  of  cigarette  control  laws  in  die  prevention  of  cigarette 
sales  to  minors.  Journal  of  the  American  Medical  Association,  1991;266(22):3159-3161.  See  AR  (Vol.  6, 
Ret  8). 

« 

'^"'  Surgeon  General's  Report,  1994,  at  254, 275.  See  AR  (VoL  133  Ref.  1596). 

Institute  of  Medicine,  Growing  Up  Tobacco  Free:  Preventing  Nicotine  Addiction  in  Children  and  Youths 
(Washington  DC:  National  Academy  Press,  1994),  at  199.  See  AR  (VoL  6  Ref.  1 1). 

Institute  of  Medicine,  Growing  Up  Tobacco  Free:  Preventing  Nicotine  Addiction  in  Children  and 
Youths  (Washington  DC:  National  Academy  Press,  1994),  at  123-124.  See  AR  (Vol.  12  Ref.  149-1). 
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One  study  fouid  that  30%  of  3- year-olds  and  91%  of  e-year-olds  could  identify  Joe  Camel 

as  a  symbol  for  smoking.'^'^  Another  study  found  that  Joe  Camel  was  more  familiar  to 
young  children  than  Ronald  McDonald,  despite  the  fact  that  Ronald  McDonald  appears  in 
television  coninercials,  while  cigarette  conmiercials  do  not  appear  on  the  airwaves."'' 

Moreover,  recent  studies  show  that  campaigns  that  use  imagery  that  is  appealing 
to  children  an4  adolescents  are  successful  in  attracting  young  people  to  those  brands. 
Before  the  Joe)  Camel  cartoon  character  was  introduced  in  1986,  Camel  cigarettes  had  less  a 

t 

than  3%  of  m  youth  market  By  1989,  Camel's  share  of  the  youth  market  had  risen  to 
8.1%  and,  by  1992, 13-16%  of  smokers  under  18  were  smoking  Camel.  During  this  same 
period,  however,  there  was  no  significant  increase  in  adult  purchases  of  Camel 
cigarettes.'^'^  These  and  other  studies  discussed  in  the  Proposed  Rule,  60  FR  41329- 


Surgeon  General's  Report,  1994,  at  188-192. 

Tye  JB,  Warner  K,  Glantz  SA,  Tobacco  advertising  and  consumption;  evidence  of  a  causal  relationship, 
Joumai  o/Pufeifc  Wea/r/i  Poiicy,  1987;8:492-508.  5«  AR  (Vol  48  Ref.  520). 

Pierce  JP,  Evans  N,  Parkas  AJ,  Tobacco  Use  in  California,  An  Evaluation  of  the  Tobacco  Control 
Program,  1989-1993,  A  Report  to  the  California  Department  cf  Health  Services  (San  Diego:  University  of 
California,  199^,  at  85.  See  AR  (VoL  7  Rcf.  93). 

'"^  Fischer  PM,  MP  Schwartz,  Richards  JW,  Brand  logo  recognition  by  children  aged  3  to  6  years, 
Mickey  Mouse  and  OW  Joe  the  Camel,  Journal  of  the  American  Medical  Association.  1991;266(22):3145- 
3148.  Se*  AR  (VoL  2  Ref.  24-2). 

""  Mizeiski  R,  The  Relationship  Between  Cartoon  Trade  Character  Recognition  and  Product  Category 
Attitude  in  Young  Children,  presented  at  Marketing  &  Public  Policy  Conferertce  (May  13-14, 1994).  See 
AR(VoL13Rci.  169). 

'"*  Surgeon  GeUral's  Report,  1994,  at  70.  See  AR  (VoL  133  Ref.  15%). 

U.S.  Public  He^th  Service  and  U.S.  Department  of  Education,  Teenage  Attitudes  and  Practices  Survey 
(1989),  cited  in  Centers  for  Disease  Control  and  Preventicm,  Changes  in  the  cigarette  brand  preferences  of 
adolescent  smokers-United  States,  1989-1993,  Morbidity  and  Mortality  Weekly  Report^  1994;43(32):577- 
581.  5««AR(YoL13Ref.  172).  '  '   " 

The  George  H.  Gallup  International  Institute,  Teenage  Attitudes  and  Behavior  Concerning  Tobacco- 
Report  of  the  Findings  (Sep.  1992),  at  64.  See  AR  (VoL  36  Ref.  381). 
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41333,  and  in  section  VI.D.  of  the  Final  Rule  provide  compelling  evidence  that 

promotional  campaigns  can  be  extremely  effective  in  attracting  young  people  to  tobacco 

products.  Both  the  Surgeon  General  of  the  United  States  and  the  Institute  of  Medicine 

have  concluded  that  unrestricted  advertising  of  cigarettes  and  smokeless  tobacco 

promotes  consumption  of  tobacco  by  young  people.'^*'  Recent  studies  also  show  that 

government  restrictions  on  tobacco  promotion  can  reduce  both  tobacco  consumption  in 

the  population  as  a  whole,  and  initiation  of  tobacco  use  by  young  people.*^** 

3.        New  Information  Indicates  that  Regulatory  Interventions  Can  Reduce 
Tobacco-Related  Olness  If  They  Focus  on  Preventing  Children  from 
Becoming  Addicted 

Tobacco  products  have  historically  been  legal  and  widely  available  in  this  country. 

It  was  only  after  millions  of  people  became  legally  addicted  to  the  nicotine  in  cigarettes 

and  smokeless  tobacco  that  health  experts  became  fiilly  aware  of  the  extraordinary  health 

risks  involved  in  the  consumption  of  these  products.  Consequently,  tobacco  use  has 


Centers  for  Disease  Control  and  Prevention,  Changes  in  the  cigarette  brand  preference  of  adolescent 
smokers,  U.S.  1989-1993,  Morbidity  and  Mortality  Weekly  Report.  1994;43(32):577-581.  See  AR  (VoL  2 
Ref.  25-1). 
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Surgeon  General's  Report,  1994,  at  10, 159-195.  See  AR  (VoL  133  Ret  1596). 


Institute  of  Medicine,  Growing  Up  Tobacco  Free:  Preventing  Nicotine  Addiction  in  Children  a/id  Youths 
(Washington  DC  National  Academy  Press,  1994),  at  131.  See  AR  (VoL  7  Ref.  96). 

''"  Toxic  Substances  Board,  Wellington,  New  Zealand,  Health  or  Tobacco-an  End  to  Tobacco 
Advertising  and  Promotion  (May  1989).  See  AR  (VoL  14  Ref.  178). 

Smee  C,  Effect  of  Tobacco  Advertising  on  Tobacco  Consumption-A  Discussion  Document  Reviewing  the 
Evidence ,  1-50  (London:  Department  of  Health,  Eoxiomics,  and  Operational  Research  Division,  1992) 
(draft).  See  AR  (VoL  14  Ref.  181). 

Laugescm  M,  Meads  C,  Tobacco  advatising  restricticKis,  price,  income  and  tobacco  consumption  in 
OECD  countries,  1960-1986,  British  Journal  of  Addiction  1991;86:1343-1354.  See  AR  (VoL  15 
Ref.  185). 
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become  not  only  one  of  the  most  serious  public  health  problems  facing  the  United  States  — 

today  but  one  of  the  most  difficult  to  solve. 

Becaise  of  the  grave  health  consequences  of  the  use  of  tobacco  products,  it  has 
been  argued  that  FDA  should  exercise  its  jurisdiction  to  remove  them  from  the  market. 
As  described!  in  the  Proposed  Rule,  60  FR  41348-41349,  and  in  section  LB  of  the  final 
rule,  however,  a  ban  is  not  a  feasible  approach  to  a  product  to  which  35  to  45  millicMi 
Americans  aie  addiaed.  Abrupt  removal  of  these  products  ftom  the  market  could  cause 
widespread  aiJverse  reactions  and,  in  any  event,  is  unlikely  to  keep  cigarettes  and 
smokeless  tol)acco  out  of  the  hands  of  addicted  users.  Black  markets  are  likely  to  develop 
to  supply  addict^l  users  with  these  products,  and  these  black  market  products  could  be 
even  more  dangerous  than  those  currently  on  the  market.  Thus,  removal  of  cigar^tes  and 


)t>a( 


smokeless  topacco  from  the  market  would  not  be  an  effective  use  of  FDA's  regulatory 
resources.  Before  it  was  understood  that  nicotine  addiction  is  a  pediatric  dise^e, 
moreover,  th^re  was  an  insufficient  basis  to  conclude  that  other  regulatory  approaches 
available  to  I  DA  would  constitute  effective  uses  of  the  Agency' s  resources." 

To  eiectively  address  the  death  and  (fisease  caused  by  tobacco  products,  addiction 
to  cigarettes  and  smokeless  tobacco  must  be  eliminated  or  substantially  reduced.  The  new 
evidence  that  nicotine  addiction  begins  almost  exclusively  in  childhood  and  adolescence 
demonstrate^  that  this  can  be  achieved  by  preventing  children  and  adolescents  from 
starting  to  use  tobacco.  Because  the  new  evidence  suggests  that  anyone  who  does  not 
begin  tobaccO  use  in  childhood  or  adolescence  is  unlikely  ever  to  begin,*^*'  effective 
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Surgeon  General's  Report,  1994,  at  5, 58,  65-67.  See  AR  (VoL  133  Rcf.  15%). 
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regulatory  strategies  to  prevent  children  finom  initiating  tobacco  use  and  becoming 

addicted  to  nicotine,  including  restrictions  on  access  and  advertising,  are  likely  to  result  in 
a  significant  reduction  in  tobacco-related  illness  and  death.  The  information  that  has 
developed  since  1980  that  nicotine  addiction  is  a  pediatric  disease  thus  provides  a  rationale 
for  regulating  tobacco  in  a  manner  that  is  likely  to  produce  significant  public  health  gains. 

D.        RESPONSE  TO  COMMENTS 

Most  of  the  comments  that  the  Agency  received  generally  recognized  that  an 
agency  may  change  its  position  under  appropriate  circumstances.  The  comments  differed 
widely,  however,  on  whether  such  circumstances  are  present  in  this  proceeding. 

1.         Some  tobacco  industry  comments  assert  that  relevant  circumstances  are 
unchanged  since  1980— the  date  of  the  ASH  decision  and  the  last  time  the  Agency 
evaluated  this  issue — and  that  therefore  the  Agency  cannot  offer  a  reasoned  explanation 
for  its  change  in  position.  Other  comments  differ  sharply  and  contend  that  the  available 
data  have  grown  substantially.  One  comment  stated  that  FDA  has  "obtained  and 
considered  substantial,  new  relevant  data  never  previously  considered,  analyzed,  or  known 
by  the  FDA,  never  previously  presented  to  or  considered  by  Congress,  and  apparently, 
intentionally  withheld  by  the  tobacco  industry  from  the  FDA,  Congress,  and  the  American 
public."'^**  The  Agency  agrees  that  the  evidence  available  to  FDA  today  is  far  greater 
than  the  data  available  in  1980. 

Of  the  comments  contending  that  there  has  been  no  change  in  the  legally  relevant 
facts  since  1980,  one  comment  asserts  that,  because  it  has  been  widely  reported  for 


1218 


Coalition  on  Smoking  or  Health,  Comment  (Jan.  2,  1996),  at  6.  See  AR  (VoL  533  Rcf.  102). 
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centuries  that  iiicotine  has  "drug  effects,"  there  cannot  be  any  new  information  on 


nicotine's  dnii  effects  that  would  warrant  a  change  in  the  Agency's  jurisdiction.  This 
contention  is  unpersuasive.  Although  the  Agency  recognizes  that  nicotine  has  long  been 
known  to  havj  some  "drug  effects,"  as  set  forth  in  this  section  and  in  section  IL  above, 
both  the  science  understanding  of  nicotine's  effects  and  the  nature  of  the  effects  that  are 
known  to  occur  have  changed  dramatically  since  the  last  time  that  FDA  considered  its 
jurisdiction  over  tobacco  products.  The  fact  that  nicotine  is  now  universally  recognized  as 
highly  addictile,  but  was  generally  unrecognized  as  such  before  1980,  adequately 
demonstrates  the  change  in  evidence  on  the  nature  of  nicotine's  drug  effects.  In  addition, 
there  has  been  a  dramatic  change  in  the  evidence  of  consumers'  use  of  tobacco  products 
primarily  for  meir  pharmacological  effects  and  (mi  the  tobacco  industry's  knowledge  of 
nicotine's  pharmacological  effects  and  deliberate  manipulation  of  nicotine  levels.  The  new 
evidence  on  these  issues  fully  warrants  a  change  in  position. 

Tobacco  industry  comments  further  assert  that  tobacco  industry  research  or 
studies  comparable  to  such  research  were  available  in  published  scientific  literature  before 
1980.  The  Agency  notes  that  none  of  the  evidence  of  tobacco  industry  research  on 


nicotine  was  presented  to  the  Agency  in  support  of  the  ASH  petitions.  The  fact  that  a  few 
pieces  of  this  evidence  existed  in  1980  but  were  never  collected  in  one  place  or  brought  to 
the  Agency's  attention,  moreover,  is  cleariy  not  equivalent  to  the  overwhelming 
accumulation  of  newer  evidence  before  the  Agency  today,  especially  when  coupled  with 
the  recent  virtual  consensus  reached  by  the  scientific  community  regarding  the  addictive 
nature  of  nicotine. 
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Similarly,  some  comments  assert  that,  because  ASH  alleged  in  1977  that  nicotine 

was  addictive  and  that  many  consumers  used  cigarettes  to  satisfy  addiction,  there  has  been 

no  change  to  justify  a  new  policy.  ASH's  allegations,  however,  did  not  constitute 

evidence.  FDA  must  make  its  decisions  on  the  basis  of  well-founded  scientific  facts. 

Today  there  is  a  well-founded  consensus  that  nicotine  is  addictive  in  a  huge  proportion  of 

its  consumers.  Neither  the  consensus  nor  the  data  to  support  it  existed  when  FDA 

responded  to  the  ASH  petitions. 

2.         Comments  both  in  favor  of  and  opposed  to  the  Agency's  changed  position 

discuss  the  current  applicability  of  Federal  Trade  Commission  v.  Liggett  &  Myers 

Tobacco  Co.,  108  F.  Supp.  573  (S.D.N.Y.  1952),  affd  mem.,  203  F.2d  955  (2d  Cir. 

1953).  One  comment  explained  that  the  Liggett  &  Myers  decision  underscores  the 

dramatic  change  in  the  quality  and  quantity  of  the  evidence  over  the  decades.  The  Agency 

agrees  with  that  conmient.  The  Liggett  &.  Myers  court,  whose  decision  predated  the  1964 

Surgeon  General's  Report,  found  that  the  "soothing"  properties  of  cigarettes  were 

insufficient  to  establish  that  cigarettes  were  intended  to  affea  the  structure  or  function  of 

the  body.  Id.  at  576-577  ("[M]any  things  soothe  the  troubled  mind  of  modem  man  and  I 

do  not  feel  that  this  is  the  type  of  effect  which  the  statute  contemplates.").  No  evidence 

was  presented  to  the  court  to  show  that  any  "soothing"  effects  of  cigarettes  were  due  to 

nicotine  or  were  even  pharmacological  in  nature.  FDA's  current  initiative  is  not  based  on 

unspecified  "soothing"  properties  of  cigarettes,  but  on  the  significant  pharmacological 

effects  of  the  drug  nicotine,  including  its  addictive  effects,  consumer  use  of  tobacco  for 

these  effects,  and  on  the  tobacco  industry' s  knowledge  of  nicotine' s  effects  and  its 

deliberate  manipulation  of  nicotine  delivery. 
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One  public  interest  group  comment  asserts  that  there  neednot  be  any 

change  in  thei  underlying  evidence  for  FDA  to  revise  its  application  of  the  Act; 

disagreement!  with  the  prior  policy  alone  is  sufficient  The  Agency  agrees  that  the  case  law 

supports  this  proposition.  See,  e.g..  Rust,  500  U.S.  at  187;  Chevron,  467  U.S.  at  865. 

The  Agency' i  change  in  position  is  fiilly  justified,  however,  by  the  overwhelming  new 

evidence  thatihas  become  available  to  FDA  since  1980.  The  Agency  also  notes  that  a 

change  in  the' case  law  can  justify  a  change  in  position  and  that  new  case  law  on  "intended 

use"  since  19B0  provide  further  support  for  the  Agency's  determination  that  cigarettes  and 

smokeless  toiacco  are  intended  to  affea  the  structure  and  function  of  the  body. 

4.  One  comment  argues  that  public  attention  on  the  health  consequences  of 
tobacco  has  dhanged  its  focus  over  the  decades  from  tar  content  to  nicotine  addiction. 
That  is,  until  the  mid- 1 980'  s,  public  perception  of  the  dangers  of  cigarette  smoking  was  on 
tar  and  the  components  of  tar  rather  than  on  the  addictiveness  of  nicotine.  The  Agency 
finds  that  thi^  historical  point  further  supports  the  Agency's  changed  position  regarding  its 
jurisdiction  ojver  tobacco  products  without  claims. 

5.  One  comment  states  that  new  disclosures  since  the  issuance  of  the 
Jurisdictional  Analysis  provide  further  support  for  FDA's  assertion  of  jurisdiction.  The 
Agency  agrees  that  the  evidence  demonstrating  that  manufacturers  of  tobacco  products 
intend  to  affoct  the  struaure  and  function  of  the  body  has  continued  to  accumulate. 

In  sui  a,  after  review  of  all  of  the  comments,  the  Agency  finds  that  a  change  in 
FDA's  position  on  jurisdiaion  over  cigarettes  and  smokeless  tobacco  is  warranted  by  the 
new  evidena ;. 
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V.        CONGRESS  HAS  NOT  PRECLUDED  OR  PREEMPTED  FDA  FROM 
REGULATING  CIGARETTES  AND  SMOKELESS  TOBACCO 

The  comments  of  the  tobacco  industry  and  others  assert  that  Congress  has 

precluded  or  preempted  the  Agency  from  regulating  cigarettes  and  smokeless  tobacco.  As 

described  in  this  section,  the  Agency  disagrees.  Contrary  to  the  position  of  the  tobacco 

industry,  Congress  has  neither  expressly  nor  impliedly  preempted  or  precluded  FDA  from 

regulating  tobacco  products.  The  language  of  the  Federal  Food,  Drug,  and  Cosmetic  Act 

(the  Act)  does  not  preclude  FDA  jurisdiction.  Indeed,  the  history  of  FDA's  regulation  of 

tobacco  shows  that  Congress  understood  that  FDA  could  regulate  tobacco  products  when 

an  intent  to  affea  the  struaure  or  function  of  the  body  is  established.  Moreover,  FDA's 

assertion  of  jurisdiction  is  fiilly  consistent  with  the  narrowly  crafted  preemption  provisions 

in  the  Federal  Cigarette  Labeling  and  Advertising  Act  and  the  Comprehensive  Smokeless 

Tobacco  Health  Education  Act  and  with  the  existence  of  other  statutes  that  address 

tobacco  products. 

A.   THE  PLAIN  LANGUAGE  OF  THE  FEDERAL  FOOD,  DRUG,  AND 
COSMETIC  ACT  DOES  NOT  PRECLUDE  FDA  JURISDICTION 
OVER  TOBACCO  PRODUCTS 

"[Tlhe  first  place  where  we  must  look  to  see  if  Congress  has  spoken  to  the  issue 
with  which  we  are  concemed  and  whether  congressional  intent  in  that  regard  is  clear  is  the 
face  of  the  statute."  Kofa  v.  INS,  60  F.3d  1084, 1088  (4th  Cir.  1995);  see  also  Time 
Warner  Cable  v.  Doyle,  66  F.3d  867,  875  (7th  Cir.  1995),  cert,  denied,  1 16  S.  Ct.  974 
(1996).  In  the  instant  case,  the  express  language  of  the  Act  does  not  exclude  tobacco 
pioducts  from  FDA's  jurisdiction.  The  key  language  that  defines  drugs  and  devices  as 
products  "intended  to  affect  the  structure  or  any  function  of  the  body"  nowhere  excludes 
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tobacco  products.  Because  Congress  has  not  excluded  tobacco  products  from  the  drug 

and  device  definitions  under  the  Act,  it  cannot  be  said  to  be  clear  that  Congress  intended 

to  preclucfc  FDA  from  regulating  cigarettes  and  smokeless  tobacco.  See  Central  Bank  of 

Denver  v.  Arst  Interstate  Bank  of  Denver,  1 14  S.  Ct.  1439, 1448  (1994)  (Congress 

knows  how  po  enact  legislation  expressly). 

Congress  is  able  to  exclude  and  has  excluded  specific  products,  including  tobacco 

products,  from  a  statute's  reach  when  it  wishes  to  do  so.  For  example.  Congress  has 

ex|Messly  excluded  other  products  from  FDA's  jurisdiction  under  the  Act.  See,  e.g.,  21 

U.S.C.  321(|)  (excluding  "soap"  from  definition  of  "cosmetic");  21  U.S.C.  392  (excluding 

meat  produ(fts  to  the  extent  that  they  are  covered  by  the  Meat  Products  Inspection  Act); 

IKs)  (excluding  pesticides  from  the  definition  of  food  additive  under  cmain 


meat  products 
21U.S.C.3:n( 


circumstandes).  Moreover,  Congress  has  expressly  excluded  tobacco  products  from  the 
reach  of  othpr  regulatory  statutes.  See  15  U.S.C.  2052(aXlXB)  (excluding  "tobacco  and 
tobacco  products"  from  the  definition  of  "consumer  products"  in  the  Consumer  Produa 
Safety  Act);  15  U.S.C.  1261(fX2)  (excluding  "tobacco  and  tobacco  products"  from  the 
definition  of  "hazardous  substance"  in  the  Federal  Hazardous  Substances  Act);  15  U.S.C. 
2602(2XBX  iii)  (excluding  'lobacco  or  any  tobacco  product"  from  the  definition  of 
"chemical  substance"  in  the  Toxic  Substances  Control  Act);  21  U.S.C.  802(6)  (exc4uding 
"tobacco"  fiom  the  definition  of  "controlled  substance"  in  the  Controlled  Substances  Act); 
15  U.S.C.  1 459(aXl)  (excluding  ''tobacco  or  tobacco  product"  from  the  definition  of 
"consumer  i  x)mmodity"  in  the  Biir  Packaging  and  Labeling  Act).  Indeed,  tobacco  is 
excluded  frd>m  the  definition  of  "dietary  siq)plement"  under  the  Act,  but  no  similar 
exclusion  a  jpears  in  the  cfefinition  of  "drug"  or  "device."  See  21  U.S.C.  321(g),  (h),  (ff). 
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Accordingly,  the  absence  of  an  express  exclusion  from  the  Act  for  tobacco  demonstrates 

that  Congress  has  chosen  not  to  exclude  from  FDA's  jurisdiction  tobacco  products  that 

fall  within  the  Act's  defmitions  of  "drug"  or  "device."  Because  Congress  chose  not  to 

exclude  tobacco  products  from  the  reach  of  the  Act,  the  Agency  need  not  read  an 

exemption  into  the  Aa  administratively.  . 

Bs        THE  LEGISLATIVE  HISTORY  OF  THE  FEDERAL  FOOD,  DRUG, 
AND  COSMETIC  ACT  DEMONSTRATES  THAT  FDA'S 
JURISDICTION  OVER  TOBACCO  PRODUCTS  IS  NOT 
PREEMPTED  OR  PRECLUDED 

Several  comments  from  the  tobacco  industry  and  others  assert  that  FDA  lacks 
jurisdiction  over  cigarettes  and  smokeless  tobacco  without  therapeutic  claims  because 
FDA  communicated  its  prior  position  to  Congress  and  Congress  "acquiesced"  in  that 
interpretation  by  failing  to  enact  legislation  expressly  authorizing  FDA  to  regulate  tobacco 
without  therapeutic  claims.  These  comments  cite  to  unenacted  legislation  that,  if  passed, 
would  have  explicitly  granted  jurisdiction  over  tobacco  products  to  FDA,  and  they 
contend  that  Congress'  £ailure  to  enact  these  bills  demonstrates  that  Congress  concluded 
that  FDA  should  not  have  jurisdiction  over  cigarettes.  These  comments  variously  rely  on 
Flood  V.  Kuhn,  407  U.S.  258  (1972),  Zemel  v.  Rusk,  381  U.S.  1, 1 1  (1965),  United  States 
V.  Rutherford,  442  U.S.  544  (1979),  NLRB  v.  BeU  Aerospace  Co.,  416  U.S.  267, 274-275 
(1974),  United  States  v.  Leslie  SaU  Co.,  350  U.S.  383, 396-397  (1956),  and  Ruhe  v. 
fierg/omi  683  F.2d  102, 104  (4th  Cir.  1982). 

FDA  disagrees  with  these  comments  on  three  independent  grounds.  Congress' 
failure  to  enact  legislation  explicitly  granting  FDA  authority  over  tobacco  products  does 
not  preclude  FDA' s  assertion  of  jurisdiction  over  tobacco  products  because:  ( 1 )  Congress 
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has  long  knojwn  that  FDA  asserts  jurisdiction  over  tobacco  pioducts  that  are  intended  to 

affea  the  structure  or  function  of  the  body  and  has  taken  no  action  to  alter  this 
interpretatioi)  of  FDA' s  jurisdiction;  (2)  even  if  Congress  has  acquiesced  in  an 
interpretatioi  that  FDA  lacks  jurisdiction,  the  Supreme  Court  has  made  clear  that 
congressional  acquiescence  in  an  Agency's  interpretation  cannot  be  used  to  prevent  the 
Agency  from  changing  that  interpretation;  and  (3)  the  Supreme  Court  has  rejected  the 
argument  that  Congress'  failure  to  adopt  legislation  or  amendments  to  a  statute  can  be 
used  to  intelrpret  a  law  adopted  by  a  prior  Congress. 

Firstjthe  Agency  does  not  agree  that  Congress  has  ratified  or  otherwise 
acquiesced  ill  an  interpretation  of  the  Act  that  precludes  FDA  regulation  of  cigarettes  and 
smokeless  tobacco  that  are  intended  to  affea  the  structure  or  function  of  the  body.  As 
discussed  in  section  IV.,  above,  FDA  has  long  exercised  legal  authority  to  regulate 
tobacco  pnxlucts  when  the  evidence  established  that  the  products  had  intended  uses  that 
fell  within  thje  Act's  definition  of  a  "drug."  See,  e.g.,  U.S.  Department  of  Agriculture 
Service  and  Regulatory  Announcements,  No.  13  (1914);^"^  United  States  v.  354  Bulk 
Cartons . . .  Trim  Reducing-Aid  Cigarettes,  178  F.  Supp.  847, 851  (D.N.J.  1959) 


f/*-. 


(cigarettes  claimed  to  reduce  weight  were  drugs  because  they  were  intended  to  a£fect  the 
structure  or  function  of  the  body);  United  States  v.  46  Cartons,  More  or  Less,  Containing 
Cigarettes,  113  F.  Supp.  336, 338-339  (DJ4.J.  1953)  (cigarettes  claimed  to  prevent 
respiratory  diseases  were  drugs  because  they  were  intended  to  treat  or  prevent  disease). 
Indeed,  as  tne  comments  point  out,  FDA  has  repeatedly  told  Congress  that  a  tobacco 


1219- 


The  USDA 
1996).  VoL  I 


iit 


citation  appeals  in  the  Joint  Comment  of  the  Cigarette  Manufactuicis.  Comment  (Jan.  2, 
5.  See  AR  (VoL  535  Rcf.  96). 
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product  that  falls  within  the  definition  of  a  drug  or  device  because  it  was  promoted  to  treat 

disease  or  to  affect  the  structure  or  function  of  the  body  would  be  within  the  Agency's 
jurisdiction.  See,  e.g..  Hearings  Before  the  Consumer  Subcomm.  of  the  Senate  Comm.  on 
Commerce  on  S.  1454, 92d  Cong.,  2d  Sess.  239  (1972)  (FDA  Commissioner  Charles  C. . 
Edwards  testified  that  "cigarettes  and  other  tobacco  products  would  be  drugs  subjea  to 
the  Federal  Food,  Drug,  and  Cosmetic  Aa  if  medical  claims  are  made  for  the  product . . . 
[or]  if  recommended  for  use  in  controlling  appetite . .  .'*)• 

Second,  even  if  the  Agency  had  consistently  interpreted  the  Act  to  preclude  FDA 
regulation  of  tobacco  products  even  when  they  were  intended  to  affea  the  structure  or 
function  of  the  body,  the  legislative  history  cited  by  the  tobacco  industry  would  not 
preclude  FDA  from  changing  its  interpretation.  Acquiescence  in  an  agency  interpretation 
can  be  used  only  to  confiim  that  an  agency  is  acting  within  its  authority,  not  to  prevent  an 
agency  from  changing  its  interpretation.  Motor  Vehicle  Mfrs.  Ass'n  v.  State  Farm  Mut. 
Auto.  Ins.  Co.,  463  U.S.  29, 45  (1983)  ("WhUe  an  agency's  interpretation  of  a  statute  may 
be  confirmed  or  ratified  by  subsequent  congressional  failure  to  change  that  interpretation 
. . .  even  an  unequivocal  congressional  ratification ...  of  [a  prior  regulatory  standard] 
would  not  connote  approval  or  disapproval  of  an  agency's  later  decision  to  rescind  the 
regulation")  (internal  citations  omitted);  Massachusetts  v.  Secretary  of  Health  and  Human 
Services,  899  F.2d  53, 61  (1st  Cir.  1990)  ("the  ratification  of  one  agency  policy  by 
Congress  does  not  preclude  a  change  in  that  policy"),  vacated  on  other  grounds,  500  U.S. 
949(1991).  ' 

Finally,  it  is  well  established  that  "subsequent  legislative  history"  cannot  be  relied 
upon  to  interpret  previous  legislation.  The  principal  evidence  cited  by  the  comments  that 
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Congress  intended  to  preclude  FDA  jurisdiction  over  tobacco  is  unenacted  legislation  that, 

if  passed,  wojuld  have  explicitly  granted  jurisdiction  over  tobacco  products  to  FDA.  The 
conunents  contend  that  Congress'  failure  to  enact  these  bills  demonstrates  that  Congress 
intended  to  exclude  tobacco  products  from  FDA's  jurisdiction  over  drugs  and  devices. 

FDA  disagrees.  Congress  can  implement  policy  in  only  one  way:  passage  of  a  bill 
by  the  House  and  the  Senate  that  is  either  signed  by  the  President  or  approved  by  an 


ise 


overridden  veto.  INS  v.  Chadha,  462  U.S.  919, 954-955  (1983);  Central  Bank,  1 14  S. 
Q.  at  1453.  Congress  has  not  enacted  any  legislation,  signed  by  the  President  or 
approved  by  an  overridden  veto,  that  excludes  cigarettes  and  smoteless  tobacco  from  the 
drug  and  device  definitions.  Tlie  comments'  argument  is  inconsistent  with  Chadha 
because  it  w«  )uld  aUow  Congress  to  change  the  law  (by  inaction)  without  any  role  for  the 
President" 


The  gravamen  of  the  comments'  argument  is  that  Congress'  failure  to  modify  the 

"drug"  and  '^vice"  defmitic»is  after  their  original  passage  can  be  used  to  discem 

congressional  intent  as  to  the  scope  of  those  definitions.  This  argument  has  been  rejected 

by  the  courts.  Courts  have  repeatedly  rejected  claims  that  the  failure  of  Congress  to  adopt 

legislation  ot  amendments  to  a  statute  can  be  used  to  int^ret  a  law  adopted  by  a  prior 

Clongress.  As  the  Supreme  Court  has  explained: 

We  have  stated . . .  that  failed  legislative  proposals  are  a  particularly 
dangerous  ground  on  which  to  rest  an  interpretation  of  a  prior  statute. 
Co]]^}ressional  inaction  lades  persuasive  significance  because  sevoal 
equally  tenable  inferences  may  be  drawn  from  such  inaction,  including  the 


'^^  In  additioo,  under  Supreme  Court  authority.  Congress's  explicit  grant  of  jurisdictioo  to  an  agency  < 
does  not  necessarily  indicate  that  the  agency  {deviously  lacked  jurisdicti<XL  United  States  v.  New  York 
r*/.  Co.,  434  U.S.  159, 177  n.25  (1977). 
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Central  BanK  1 14  S.  Ct.  at  1453  (citations  and  internal  quotation  marks  omitted);  see 
also  Brecht  v.  Abrahamson,  1 13  S.  Q.  1710, 1719  (1993)  ("[a]s  a  general  matter,  we  are 
'  reluctant  to  draw  inferences  from  Congress'  failure  to  act'*)  (citations  and  intemal 
quotation  marks  omitted);  United  States  v.  Wise,  370  U.S.  405, 41 1  (1962). 

Moreover,  as  discussed  in  some  comments,  bills  have  been  proposed,  but  not 
enacted,  that  would  explicitly  exclude  tobacco  products  from  the  reach  of  the  Act.  See, 
e.g.,  S.  1295, 104th  Cong.,  1st  Sess.  (1995);  H.R.  2265, 104th  Cong.,  1st  Scss.  (1995); 
H.R.  2283, 104th  Cong.,  1st  Sess.  (1995).  Under  the  comments*  theory,  as  discussed 
above,  the  faa  that  such  legislation  was  proposed  but  not  enacted  would  mean  that 
Congress  intends  FDA  to  have  jurisdiction  over  tobacco  products.  Therefore,  because 
bills  have  been  proposed  but  not  enacted  on  both  sides  of  the  issue,  Congress  would  have 
in^licitly  both  granted  jurisdiction  to  FDA  and  excluded  jurisdiction  from  FDA.  That 
result  would,  of  course,  be  absurd. 

Other  legislative  history  relied  on  by  the  comments  also  fails  to  establish  that  FDA 
lacks  jurisdiction  over  tobacco  products  that  are  intended  to  affect  the  structure  or 
function  of  the  body.  In  asserting  that  FDA  does  not  have  jurisdiction  over  tobacco 
products,  some  comments  rely  heavily  on  statements  and  actions  in  Congresses  that 
followed  the  enactment  of  the  1938  Federal  Food,  Drug,  and  Cosmetic  Act  (e.g., 
statements  by  members  that  FDA  lacks  jurisdiction  over  tobacco  products).  Several 
comments  also  cite  to  remaiks  regarding  FDA's  lack  of  jurisdiction  made  by  individual 
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members  of  (fcongrcss  who  were  antismoking  advocates.  The  comments  assert  that  these 

statements  are  akin  to  admissions. 

These  statements  are  unpersuasive  as  evidence  of  Congress'  intent  in  enacting  the 
"drug*'  and  "device"  definitions  in  sections  201(gXlXQ  and  201(hX3)  of  the  Act,  21 
U.S.C.  321  (^IXc)  and  321(hX3).  The  courts  have  made  clear  that  infonnal  statements 
by  subsequent  Congresses  cannot  negate  the  broad  reach  of  the  language  from  the  1938 
Act  granting  FDA  authority  to  regulate  articles  "intended  to  affect  the  stnicture  or  any 
function  of  ttje  body."  See  Waterman  Steamship  Corp.  v.  United  States,  381  U.S.  252, 
269  (1965)  Cihe  views  of  a  subsequent  Congress  fonn  a  hazardous  basis  for  infening  the 
intent  of  an  earlier  one")  (citations  and  internal  quotation  marks  omitted);  Pennsylvania 
Med,  Soc'y  v^  Snider.  29  F.3d  886, 898  (3d  Cir.  1994)  ("Post-enactment  legislative 


history  is  not  a  reliable  source  for  guidance.  Even  when  a  subsequent  House  Committee 
has  actually  oommented  upon  an  earlier  statute,  the  interpretation  carries  little  weight  with 
the  courts")  (citations  and  internal  quotation  marks  omitted);  Central  Bank,  1 14  S.  Q.  at 
1452  ("the  interpretation  given  by  one  Congress  (or  a  committee  or  Member  thereof)  to 
an  earlier  statute  is  of  little  assistance  in  discerning  the  meaning  of  that  statute")  (citations 
and  internal  quotation  marks  omitted);  Heintz  v.  Jenkins,  1 15  S.  Ct  1489, 1492  (1995) 
(where  Cbnglessman  made  statement  after  the  statute  became  law,  the  statement  "is  not  a 
statement  upon  which  other  legislators  might  have  relied  in  voting  fw  or  against  the  Act, 
but  it  simply  represents  the  views  of  one  informed  person  on  an  issue  about  which  others 

may  (or  may  not)  have  thought  differently"). 

Furthermore,  as  other  comments  argue,  neither  the  Agency  nor  the  congressional 
committees  and  members  involved  were  aware,  at  the  time  when  the  statements  and 
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actions  were  made,  of  the  new  evidence,  summarized  in  section  n.,  above,  showing  that 

(1)  nicotine  is  highly  addictive;  (2)  the  vast  majority  of  consumers  use  tobacco  products  to 

satisfy  their  addiction  and  for  other  pharmacological  effects;  and  (3)  the  tobacco  industry 

has  long  known  that  consumers  use  tobacco  products  for  the  pharmacological  effects  of 

nicotine  and  have  facilitated  these  effects  through  manipulation  of  nicotine  delivery.  These 

comments  contend  that  reliance  on  congressional  statements  or  actions  made  before  this 

evidence  was  known  would  reward  the  tobacco  industry  for  concealing  evidence  about  the 

nature  of  its  products.  Other  comments  assert  that  the  legislative  history  cited  by  the 

tobacco  industry  is  not  dispositive  in  this  instance  because  only  now  has  FDA  amassed 

sufficient  evidence  to  demonstrate  that  nicotine  in  tobacco  products  is  intended  to  act 

as  a  drug. 

FDA  agrees.  Evidence  that  has  come  to  light  in  the  last  few  years  demonstrates 

that  cigarettes  and  smokeless  tobacco  are  intended  to  affect  the  structiue  and  function  of 

the  body.  Earlier  Congresses  did  not  have  access  to  this  evidence  of  intended  use.  Thus, 

statements  and  actions  by  members  of  previous  Congresses  have  no  bearing  on  whether 

the  current  evidence  shows  that  cigarettes  and  smokeless  tobacco  are  within  FDA' s 

jurisdiction  because  they  are  '^intended  to  affect  the  structure  or  any  function  of  the  body.** 

C.        OTHER  STATUTES  DO  NOT  PRECLUDE  OR  PREEMPT  FDA'S 
JURISDICTION  OVER  TOBACCO  PRODUCTS 

Several  comments  assert  that  the  Federal  Cigarette  Labeling  and  Advertising  Aa 

(the  Cigarette  Act),  15  U.S.C.  1331-1341,  and  the  Comprehensive  Smokeless  Tobacco 

Health  Education  Act  (the  Smokeless  Act),  15  U.S.C.  4401-4408,  which  concern  health 

warnings  on  packaging  of  cigarettes  and  packaging  aiKl  advertising  of  smokeless  tobacco 
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respectivelV,  explicitly  preempt  FDA  action  coiK^eming  the  labeling  or  advertising  of 

tobacco  products.  Other  comments  assert  that  the  existence  of  several  statutes  relating  to 


tobacco  products — including  the  Cigarette  Act  and  the  Smokeless  Act,  as  well  as  section 
1926  of  the  Public  Health  Service  Act — demonstrates  Congress'  intent  to  establish  a 
"comprehensive"  tobacco  regulation  program  that  somehow  implicitly  precludes  or 
preempts  f^A's  regulation  of  cigarettes  under  the  Act 


The  Agency  disagrees.  None  of  the  statutes  cited  either  expressly  or  impliedly 
preempts  FDA  regulation  of  tobacco  products  generally,  nor  do  the  statutes  cited  conflict 
with  the  final  rule.  These  comments  have  misread  the  Cigarette  Act  and  the  Smokeless   . 
Act  Both  of  these  statutes  contain  specific  provisions  addressing  the  extent  to  which 
FDA  and  omer  Federal  agencies  are  preempted  from  regulating  cigarettes  and  smokeless 

tobacco.  Tnese  provisions  are  narrowly  written  and  do  not  preempt  FDA  from  asserting 

i 

jurisdiction  when  an  intent  to  affect  the  structure  or  function  of  the  body  can  be 
established  The  Cigarette  Act,  for  instance,  contains  two  preemption  provisions  relating 
to  cigarettes.  The  first  provision  is  narrowly  tailored  in  scope,  applying  only  to 
"statementjs]  relating  to  smoking  and  health ...  on  any  cigarette  package."  15  U.S.C. 
1334(a).  lliat  provisi(Mi  is  not  triggered  by  the  content  of  the  final  rule  because  the 
Agency  is  ^t  requiring  any  statements  regarding  smoking  and  health  on  the  cigarette 
package. 

The  Cigarette  Act's  second  preemption  provision,  wWch  applies  to  the  advertising 
and  promotion  of  cigarettes,  is  expressly  directed  at  State  law:  "No  requirement  or 
prohibiti(Mii  based  on  smoking  and  health  shall  be  imposed  under  State  law  with  respea  to 
the  advertising  or  promotion  of  any  cigarettes  the  packages  of  which  are  labeled  in 
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conformity  with  the  provisions  of  this  Act"  15  U.S. C.  1334(b).  IfCongress  had  intended 
to  preempt  other  Federal  initiatives  by  this  provision,  it  would  have  done  so  by,  for 
example,  adding  the  words  "or  Federal"  between  "State"  and  "law"  in  section  1334(b).  In 
fact.  Congress  did  just  the  opposite.  The  legislative  history  of  the  Cigarette  Act 
establishes  that  Congress  considered  and  rejected  preemption  of  Federal  regulation  in  the 
advertising  preemption  provision.  Conf.  Rep.  897, 91st  Cong.,  2d  Sess.  2  (1970), 
reprinted  in  1970  U.S.C.CAJ^.  2652,  2677.  ("The  House  bill  contained  a  blanket 
preemption  (applicable  to  all  Federal  depaitments  and  agencies  as  well  as  State  and  local 
governments)  with  respect  to  requiring  statements  relating  to  smoking  and  health  in 

advertisements  of  cigarettes The  Senate  preemption  applied  only  to  States  and  their 

political  divisions. . . .  With  minor  technical  amendments  the  conference  version  is  the 
same  as  the  Senate  amendment"). 

Because  Congress  specifically  addressed  the  question  of  Federal  preemption  in  the 
Cigarette  Act  the  Agency  must  follow  Congress'  determination.  General  preemption 
jurisprudence  (although  applicable  to  preemption  of  State  law,  and  not  controlling  in 
situations  involving  preemption  of  Federal  law)  also  counsels  against  reading  the  express 
preemption  provision  in  the  Cigarette  Act  to  extend  beyond  its  terms.  See  CippoUone  v. 
Uggett  Group,  Inc.,  505  U.S.  504, 517  (1992)  ("the  pre-emptive  scope  of  the  1965  Act 
and  the  1969  Act  is  govemed  entirely  by  the  express  language  in  §  5  of  each  Act");  see 
also  Medtronic,  Inc.  v.  Lohr,  64  U.S.L.W.  4625  (U.S.  Jun.  26, 1996Xrejecting  broad 
interpretation  of  preemption  provision).'^*  Accordingly,  the  Agency  declines  to  read  a 


1221 


See  Preamble  to  the  Final  Rule,  Section  X.,  for  a  more  detailed  discussion  of  preempti(Mi  principles. 
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blanket  preemption  of  FDA  jurisdiction  ovw  cigarettes  into  the  Cigarette  Act  when 
Congress  expressly  drafted  a  narrow  preemption  provision. 

The  preemptive  reach  of  the  Smokeless  Act  is  also  circumscribed  to  particular 


T 


areas.  See  15  U.S.C.  4406(a).  The  preemption  provision  in  that  aa  applies  only  to 
"statementOs]  relating  to  use  of  smokeless  tobacco  and  health'"  on  packages  and 
advertisements  otherthan  outdoor  billboard  advertisements.  Id.  This  narrow  provision 
cannot  be  read  to  preempt  FDA  jurisdiction,  which  authorizes  regulation  in  a  variety  of 
areas  unrelated  to  the  specific  statements  covered  by  the  preemption  provision.  As 
described  in  the  preamble  to  the  final  rule,  FDA  is  exercising  its  jurisdiction  without 
imposing  requirements  that  conflict  with  this  provision. 

Nor  does  the  existence  of  other  statutes  that  regulate  tobacco  impliedly  preempt 
FDA's  regulation  of  tobacco  under  its  authority  to  regulate  drugs  and  devices.  "It  is,  of 
course,  a  cslrdinal  principle  of  statutory  construction  that  repeals  by  implication  are  not 


m 


favored."  United  States  v.  United  Continental  Tuna  Corp.,  425  U.S.  164, 168  (1976). 


Moreover,  ihe  doctrine  of  implied  preemption  has  been  applied  only  in  the  context  of 
congressional  preemption  of  State  laws.  See,  e.g..  Time  Warner  Cable,  66  F3d  at  874; 
see  also  DUvaU  v.  Bristol-Myers-SquibbCo.,  65  F.3d  392, 396  (4th  Cir.  1995)  ("tiie 


doctrine  of  preemption  is  based  on  the  Supremacy  Clause  of  the  United  States 
Constitution,"  which  is  used  to  invalidate  State  laws  that  conflict  with  Federal  legislation), 


petition  for 


cert,  filed,  64  U.S.L.W.  3439  (US  Dec.  22, 1995)  (No.  95-1010).  Because 


the  matter  here  does  not  involve  Federal  preemption  of  State  law,  the  doctrine  has 
no  applicab  Jity. 
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In  the  absence  of  an  express  preemption  provision,  one  Federal  statute  precludes 
giving  effect  to  another  Federal  statute  only  where  there  is  an  irreconcilable  conflia 
between  the  two  laws.  Connecticut  Nat'l  Bank  v.  Germain,  503  U.S.  249,  253  (1992) 
("so  long  as  there  is  no  'positive  repugnancy'  between  two  laws,  a  court  must  give  effect 
to  both")  (citation  omitted);  Morton  v.  Mancari,  417  U.S.  535, 551  (1974)  ("The  courts 
are  not  at  liberty  to  pick  and  choose  among  congressional  enactments,  and  when  two 
statutes  are  capable  of  co-existence,  it  is  the  duty  of  the  courts,  absent  a  clearly  expressed 
congressional  intention  to  the  contrary,  to  regard  each  as  effective").  As  described  in 
detail  in  the  preamble  to  the  final  rule,  FDA  regulation  of  tobacco  products  under  the 
authority  of  the  Act  does  not  conflict  with  other  statutes  in  the  current  regulatory  scheme 
for  tobacco  products,  and  is  cleariy  capable  of  coexisting  with  those  statutes. 

The  feet  that  FDA' s  jurisdiction  over  tobacco  products  may  overlap  with  the 
jurisdiction  of  other  Federal  agencies  is  not  sufficient  to  invalidate  that  jurisdiction.  FDA 
has  overlapping  jurisdiction  with  other  agencies  for  several  products.  For  example,  while 
FDA  regulates  pesticides  with  respect  to  their  content  in  food,  see  21  U.3.C.  342 
(adulteration),  21  U.S.C.  343  (misbranding),  21  U.S.C.  1401  (pesticide  residue 
monitoring),  the  Environmental  Protection  Agency  (EPA)  regulates  the  registration,  use, 
and  labeling  of  pesticides  with  respea  to  their  effect  on  the  environment  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide  Act,  7  U.S.C.  136  et  seq.,  and  the  U.S. 
E>epartmrat  of  Agriculture  is  charged  with  monitoring  pesticide  research  and  development 
to  improve  methods  of  pest  control,  7  U.S.C.  5881.  In  addition,  both  FDA  and  the  U.S. 
Department  of  Agriculture  regulate  meat  and  poultry  products,  including  animal  drug 
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residues  found  within  those  products.  Finally,  FDA  and  the  Federal  Trade  Commission 

1 

share  respofisibihties  for  the  regulation  of  the  advertising  of  drugs  and  devices. 

Other  Federal  agencies  have  overlapping  and  complementary  jurisdiction  that 
arises  from  their  differing  missions  and  expertise.  See,  e.g.,  Rueth  v.  U.S.  EPA,  13  F.3d 


^228(7|hCir. 


227,  228  (7|h  Cir.  1993)  (EPA  and  Army  Corps  of  Engineers  have  concurrent  jurisdiction 
under  the  Qean  Water  Act);  Public  Utility  LHsL  No.  1  v.  Bonneville  Power  Admin.,  947 
F.2d  386, 3p  (9th  Cir.  1991)  (the  Federal  Energy  Regulatory  dlommission  has  concurrent 
jurisdictkmrwith  other  Federal  agencies,  as  well  as  States,  over  hydroelectric  projects), 
liei  503  U. 


cert,  deniec 


.S.  1004  (1992);  United  Packinghouse,  Food  and  Allied  Workers  Int'l 


Union,  AFL-CIO  v.  NLRB.  416  F.2d  1 126, 1 133-1 134  n.l  1  (D.C.  Cir.)  (National  Ubor 
Relations  Board  and  the  Equal  Employment  Opportunity  Commission  have  concurrent 
jurisdiction  over  racial  discrimination  claims),  cert,  denied,  396  U.S.  903  (1969). 


j. 


Accordingly,  the  mere  fact  that  other  agencies  regulate  tobacco  for  certain  purposes  does 
not  mean  thfat  FDA  lacks  jurisdiction. 

D.        RESPONSE  TO  COMMENTS  ^ 

Most  of  the  comments  received  on  this  issue  have  been  addressed  in  the  preceding 
discussion.  ;The  remaining  comments  are  addressed  below. 

1 .        Many  of  the  comments  r^arding  congressional  intent  rely  primarily  on 
attenuated  inferences.  For  example,  several  comments  assert  that,  because  Congress 
exempted  t(  ibacco  from  the  reach  of  other  statutes,  such  an  exemption  should  be  found  by 
implication  in  the  Act  Similariy,  another  comment  asserts  that,  because  tobacco,  drugs, 
and  devices!  are  each  exempted  under  the  Toxic  Substances  Ctontrol  Act,  Congress  clearly 
believed  th^t  tobacco  products  were  not  drugs  or  devices.  FDA  disagrees.  If  the 
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reasoning  reflected  in  these  comments  were  adopted.  Congress  would  be  legislating  by 

inference.  Moreover,  as  discussed  previously  in  this  section,  earlier  Congresses  did  not 

have  access  to  the  new  evidence  on  the  intended  use  of  tobacco  products.   This  change  in 

the  evidence  makes  it  especially  inappropriate  to  construe  such  specific  and  limited  past 

congressional  actions  so  expansively. 

2.        One  comment  argues  that  under  Flood  v.  Kuhn,  407  U.S.  258  (1972),  FDA 
is  precluded  ftom  asserting  jurisdiction  over  cigarettes  and  smokeless  tobacco  because  the 
tobacco  industry  has  relied  on  previous  Agency  statements  that  it  lacked  jurisdiction  over 
tobacco  products  without  claims. 

FDA  disagrees  that  the  decision  in  Flood  precludes  FDA's  assertion  of  jurisdiction 
over  tobacco  products  that  are  intended  to  affect  the  structure  or  function  of  the  body. 
Flood  is  inapplicable  to  tobacco  products  on  at  least  two  grounds.  First,  the  Flood  court, 
noting  that  baseball  is  "an  exception  and  an  anomoly,"  held  that  the  antitrust  laws  coukl 
not  be  applied  to  baseball  to  invalidate  baseball's  "reserve  system"  for  players  without  new 
legislation,  based  in  part  on  baseball's  "unique  place  in  our  American  heritage."  407  U.S. 
at  266, 282.  Cigarettes  and  smokeless  tobacco  occupy  a  very  different  place  in  American 
life.  Tobacco  products,  unlike  basdbaR,  are  respcxisible  for  the  deaths  of  over  400,000 
Americans  each  year.  The  Supreme  Court  has  refused  to  extend  the  principle  i^hekl  in 
Flood  beyond  baseball  even  to  other  jvofessional  sports.  See,  e.g.,  Haywood  v.  National 
Basketball  Association,  401  U.S.  1204  (1971);  Radovich  v.  National  Football  League, 
352  U.S.  445  (1*957);  United  States  v.  International  Boxing  Club,  348  U.S.  236  (1955). 
It  is  inconceivable  that  the  principle  extends  to  bar  the  ai^lication  of  public  health  statutes 
to  products  previously  unregulated  by  those  statutes. 
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the  cx)uit  in  Flood  was  concerned  about  the  retroactive  application  of  its 


decision  to  at  industry  that  had  relied  on  its  exemption  from  the  antitrust  laws.  There  is 
no  evidence  that  the  tobacco  industry  has  relied  to  its  detriment  on  any  belief  that  tobacco 
products  without  claims  are  not  subject  to  FDA  jurisdiction.  In  Flood,  there  was  ample 
evidence  of  such  reliance;  the  baseball  industry  had  set  up  an  elaborate  contracting  system, 
in  place  sincfe  1887,  that  would  plainly  violate  the  antitrust  laws,  in  reliance  on  Supreme 
Court  holdings  that  baseball  was  exempt  from  those  laws.  The  plaintiff  in  the  case  sought 
to  have  that  system  invalidated  retroactively.  The  tobacco  industry  has  pointed  to  no 
evidence  of  reliance  in  the  form  of  actions  it  has  taken  that  plainly  violate  the  Federal 
Food,  Drug,  and  Cosmetic  Act  and  that  the  Agency  is  seeking  to  remedy  retroactively. 
Tht  industry  is  simply  interested  in  maintaining  its  ability  to  sell  its  products  free  of  FDA 
regulation.  Moreover,  even  had  the  industry  relied  on  the  absence  of  comprehensive  FDA 
regulation,  such  reliance  would  have  been  inappropriate  given  the  tobacco  industry's 
failure  to  disclose  information  relevant  to  the  intended  use  of  cigarettes  and  smokeless 
tobacco. 

In  £ei  :t,  internal  tobacco  company  documents  show  that  the  tobacco  industry  has 
not  acted  in  reliance  on  the  belief  that  tobacco  products  without  claims  are  always  outside 
FDA's  jurisdiction.  These  docum«its  disclose  that  members  of  the  industry  were  aware 
that  evidence  other  than  claims  could  be  used  to  declare  jurisdiction  over  tobacco 
products  and  took  steps  to  avoid  the  disclosure  of  such  evidence.  For  example,  a  Brown 
&  Williamson  memorandum  submitted  to  the  record  in  this  proceeding  reveals  that  a 
company  lawyer  recommended  to  the  president  and  chief  executive  officer  of  Brown  & 
Williamson  that  the  company  not  become  involved  in  the  sale  of  nicotine  patches,  stating: 
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"If  we  did  anything  which  suggested  we  were  simply  in  the  nicotine  delivery  business,  we 

would  run  a  serious  risk  of  facing  FDA  jurisdiction.**'^  There  was  no  suggestion  in  any 

of  the  submitted  documents  that  any  claims  would  be  placed  on  cigarettes  as  a  result  of 

the  company's  sale  of  nicotine  patches.  Nevertheless,  the  company  recognized  that  FDA 

jurisdiction  might  follow  solely  based  on  evidence  suggesting  company  knowledge  that 

cigarettes  are  related  to  other  nicotiae  delivery  syst^ns.  TTie  company  ultimately  chose 

not  to  become  involved  in  the  sale  of  nicotine  patches.  For  these  reasons,  Flood  v.  Kuhn 

is  inapplicable. 


1222 


McGtaw  M,  Nicotine  Delivery  Systems  (Apr.  24, 1992).  at  1.  See  AR  (VoL  531  Ref.  124). 
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VL       FDA  EMPLOYED  PROCEDURES  THAT  PROVIDED  AN 

OPPORTUNITY  FOR  FULL  PUBLIC  PARTICIPATION  AND 
EXCEEDED  ALL  LEGAL  REQUIREMENTS 

The  Agency  went  to  great  lengths  to  involve  the  public  in  the  process  by  which  the 

i  .  ■ 

Agency  mide  its  final  jurisdictional  drtermination.  On  February  25, 1994,  FDA 

Commissioner  David  Kessler  wrote  to  Scott  Ballin,  chairman  of  the  Coalition  on  Smc^dng 

OR  Health,  regarding  the  possibility  of  FDA  regulation  of  cigarettes  in  response  to  certain 

petitions  that  had  been  filed  with  the  Agency.  The  Commissioner  explained: 

[T]he  agency  has  examined  the  current  data  and  information 

on  the  effects  of  nicotine  in  cigarettes Evidence  brought 

to  our  attention  is  accumulating  that  suggests  that  cigarette 
manufacturers  may  intend  that  their  products  contain 
nicotine  to  satisfy  an  addiction  on  the  part  of  some  of  their 

customers This  evidence . . .  suggests  that  cigarette  \ 

vendors  intend  the  obvious  -  that  many  people  buy 
cigarettes  to  satisfy  their  nicotine  addiction.  Should  the 
agency  make  this  finding  based  on  an  appropriate  record  or 
be  able  to  prove  these  fects  in  court,  it  would  have  a  legal 
basis  on  which  to  regulate  these  products . 


1223 


The  letter  was  made  publicly  available  and  covered  by  the  press. 


1224 


""  Letter  frOm  Kessler  DA  (FDA)  to  Ballin  SD  (Coalition  on  Smoking  OR  Healdi)  (Feb.  25, 1994).  See 
AR(Vol.35|Rcf.365). 

'^^  Neergaafd  L  (Associated  Press)  FDA  ccMisideis  calling  nicotine  a  diug,  banning  dgaiettes  (Fd>.  26, 
1994).  See  ^  (VoL  71 1  Ref.  30). 

Associated  Press,  FDA  ccMisideis  classificati(Mi  of  nicotine  as  drug,  Chicago  Tribune  (Feb.  26, 1994).  See 
AR  (Vol.  71  f  Ref.  31). 

Chen  E,  Government  agency  claims  power  lo  ban  nearly  all  cigarettes;  FDA  fears  nicotine  used  fw 
addiction.  The  Houston  Chronicle  (Feb.  26, 1994),  See  AR  (VoL  71 1  Refl  32). 

Chra  E,  In  s  lift,  FDA  says  it  could  classify  nicotine  as  a  drag,  Los  Angeles  Times  (Feb.  26, 1994).  See 
AR  (Vol.  71 1  Ref.  33). 

Hilts  PJ,  U.S .  Agaicy  suggests  regulating  cigarettes  as  an  addictive  drag.  New  York  Times  (Feb.  25, 
1994).  See  >  \R  (VoL  71 1  Ref.  34). 

Tribune  Ne>^  Services,  The  Salt  Lake  Tribune  (Feb.  26, 1994).  See  AR  (VoL  71 1  Ref.  35). 

I 
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In  the  months  that  followed.  Commissioner  Kessler  testified  twice  before  Congress 

regarding  the  accumulating  evidence  relsuing  to  the  intended  use  of  cigarettes.'^  That 

testimony  was  extensive  and  detailed. 

In  July  and  August  of  that  year,  FDA  Associate  Commissioner  for  Regulatory 
Affairs  Ronald  G.  Chesemore  wrote  to  all  of  the  major  cigarette  and  smdceless  tobacco 
companies  requesting  all  documents  relating  to  "all  research  on  nicotine . . . ,  including 
their  pharmacological  effects,  and  all  documents  relevant  to  nicotine"  in  their  products. '^^ 
On  August  1, 1994,  FDA  held  a  Drug  Abuse  Advisory  Committee  meeting  that  was  fully 
open  to  the  public  on  the  subject  of  the  abuse  potential  of  nicotine. 

On  August  1 1, 1995,  FDA  provided  the  public  with  an  ejrtensive  Federal  Register 
document  analyzing  the  Agency's  authority  to  assert  jurisdicti(Hi  over  cigarettes  and 
smokeless  tobacco  based  on  the  evidence  before  the  Agency  at  that  time.  See 
Jurisdictional  Analysis,  60  FR  41453-41787.  This  document,  which  accompanied  the 
Agency's  announcement  of  its  proposal  to  regulate  the  sale  and  distribution  of  cigarettes 
and  smokeless  tobacco,  s^e  60  FR  41314-41375,  provided  the  public  with  a  full  view  of 


FDA  claims  audiority  to  regulate  nicodne;  agency  cites  nunipolation  of  cigarette  'dnig,'  St.  Louis  Post 
Dispatch  (Feb.  26, 1994).  See  AR  (VoL  71 1  Rcf.  36). 

Sdiwaitz  J,  In  policy  shift,  FDA  is  ready  to  consider  regulating  tobacco,  "Die  Washington  Post  (Feb.  26, 
1994).  See  AR  (VoL  71 1  Ref.  37). 

'^"  Statemoit  by  David  Kessler,  M.D.,  Commissioner  of  Food  and  Drugs,  on  Nicotine-Omtaining 
Cigarettes,  before  tbe  Subconmiittee  on  Health  and  the  Environmmt,  Committee  on  Energy  and 
Commerce,  U.S.  House  of  Representatives  (Mar.  25, 1994).  See  AR  (VoL  1  Appendix  7). 

Statement  by  David  Kesslor,  M.D.,  Commissicmer  of  Food  and  Diugs,  oa  the  Control  and  Manipulation  of 
Nicotine  in  Cigarettes,  before  the  Subcommittee  cm  Health  and  the  Environment,  Committee  oa  Energy 
and  Comm^ce,  U.S.  House  of  Represaitatives  (Jun.  21, 1994).  See  AR  (VoL  1  Appendix  8). 

'"*  See.  e.g..  Letter  from  Chesemore  RG  (FDA)  to  Bible  GC  (Hiilip  Morris  Inc)  (Jul.  1 1, 1994)  See  AR 
(Vol.  1  Appendix  3)        .         - 
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I  ^^ 

the  Agency!  s  legal  analysis.  In  addition,  the  Jurisdictional  Analysis  was  supported  by  over 

600  footnotes,  each  of  which  identified  for  the  public  the  evidence  on  which  the  Agency 


relied  to  suppoit  its  findings.  The  Agency  also  placed  on  the  record  313  pages  of 
appendices  related  to  the  Jurisdictional  Analysis. 

On  August  16, 1995,  the  Agency  put  on  public  display  some  20,000  pages  of 


materials  that  it  cited  in  the  Jurisdictional  Analysis  and  the  proposed  rule.  With  the 
exception  of  three  documents,  discussed  below,  the  Agency  made  available  to  the  public 
all  of  the  materials  on  which  it  relied  to  suppoit  the  Jurisdictional  Analysis  and  the 
Proposed  Rule.  On  September  29, 1995,  the  Agency  supplemented  the  administrative 
record  by  potting  on  public  display  approximately  13,000  documents  comprising  some 
190,000  pages  of  factual  and  analytical  materials  the  Agency  considered  in  the  course  of 
issuing  the  Jurisdictional  Analysis  and  the  Proposed  Rule.  Although  it  was  under  no  legal 
obligation  to  do  so,  the  Agency  made  these  additional  materials  available  because  of  the 
importance  bf  the  jurisdictional  issue  and  the  Proposed  Rule. 


The  administrative  record  also  includes  the  comments  received  from  the  public,  as 
discussed  in  more  detail  below.  The  Agency  received  over  700,000  comments,  some 
directed  to  the  Jurisdictional  Analysis,  some  directed  to  the  Proposed  Rule,  and  many  with 
overiapping)  discussions.  Though  many  comments  consisted  of  form  letters,  the  Agency 
received  ov^r  95,000  distina  or  unique  sets  of  comments.  The  cigarette  manufacturers 
jointly  subniitted  2,000  pages  of  comments  and  45,000  pages  of  exhibits.  The  smokeless 
tobacco  manufacturers  jointly  submitted  474  pages  of  comments  and  3,372  pages  of 
exhibits.  Tl|e  initial  comment  period  remained  open  for  144  days. 
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The  Agency  also  made  one  other  significant  addition  to  the  public  record  relating 

to  its  jurisdictional  detennination.  On  March  20, 19%,  the  Agency  published  a  notice  in 
the  Federal  Register  providing  an  additional  30  day  comment  period  limited  to  specific 
documents  the  Agency  added  to  the  docket  in  support  of  its  Jurisdictional  Analysis.  See 
61  FR  1 1419.  These  materials  consisted  of  declarations  and  a  report  firom  three  former 
tobacco  industry  employees. 

In  addition,  as  discussed  further  below,  the  Agency  has  added  to  the  final  record  of 
the  jurisdictional  determination  a  comparatively  small  number  of  documrats  that  expand 
upon  or  confirm  information  made  availaUe  in  the  Jurisdictional  Analysis  or  the  Proposed 
Rule,  or  that  address  alleged  deficiencies  in  the  Agency's  initial  record. 

Despite  the  Agency's  efforts  to  involve  the  public  in  this  jurisdictional 
detennination,  FDA  received  several  comments  regarding  the  procedures  the  Agency 
followed  in  publishing  the  Jurisdictional  Analysis.  Some  of  these  comments  complained 
that  the  Agency  designated  certain  documents  in  the  administrative  record  supporting  the 
Jurisdictional  Analysis  as  "confidential,"  and  that  the  shielding  of  these  documents  denied 
the  public  a  meaningful  opportunity  to  comment  on  the  Agency's  analysis.  Oik  of  these 
comments  also  contended  that  FDA  refused  to  disclose  noncontidential  information  on 
which  the  Agency  relied  in  the  Jurisdictional  Analysis.  Some  comments  claimed  that  FDA 
failed  to  set  forth  a  balanced  view  of  the  issues  raised  in  the  Jurisdictional  Analysis. 
Instead,  they  argued,  FDA  concealed  certain  issues  in  order  to  deny  the  public  the 
opportunity  to  coi^ent  on  the  Agency's  analysis.  At  least  one  interested  person  also 
maintained  that  the  comment  period  was  so  short  as  to  be  arbitrary  and  capricious. 
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Finally,  on^ ;  comment  objected  to  the  Agency's  use  of  certain  affidavits  and  reports  from 

former  tobacco  industry  scientists  without  first  providing  the  public  an  opportunity  to   . 

cross-examine  these  individuals.  However,  other  than  this  one  comment  on  a  narrow 

category  ol  evidence  in  the  administrative  record,  the  Agency  received  no  comments 

concemingl  and  no  objection  to,  the  Agency's  decision  to  use  a  notice-and-comment  type 

j 

format  to  rdach  a  final  jurisdictional  determination.'^^ 

As  |he  discussion  that  follows  demonstrates,  the  procedures  the  Agency  employed 
in  reaching  its  final  jurisdictional  dttenninalion  exceeded  the  requirements  of  the  APA,  the 
case  law  a  nstniing  the  APA,  and  the  Agency's  own  procedural  requirements  either  for  a 
jurisdictioriil  determination  or  for  a  conventional  informal  rulemaking. 

ADEQUACY  OF  THE  RECORD 

SeMeral  tobacco  industry  comments  complained  about  the  adequacy  of  the  record 

in  support  of  the  Jurisdictional  Analysis.  They  contended  that  the  Agency  violated  the 
APA,  5  U.I  ;.C.  553(b)  and  (c),  and  the  Due  Process  Clause  of  the  Fifth  Amendment  to  the 
Constitutio  tu  '^^  by  failing  to  disclose  all  of  the  information  the  Agency  "considered  or 


'^^^  Because  of  ttie  unique  impcxtaoce  of  die  jurisdictioiial  issue,  the  Agency  published  the  Jurisdictioiial 
Analysis  in  the  Federal  Register  and  invited  commoits  on  it  The  Agency,  however,  was  not  required  by 
the  Administrative  Procedure  Act  (APA)  to  invite  public  comment  on  the  issue  of  the  Agency's 
jurisdiction  Likewise,  the  Act  neither  requires  that  the  Agency  commence  a  itilemaldng  proceeding,  nor 
condua  a  f(Mmal  evidentiary  heariiig,  before  it  inakes  a  jurisdictional  determiiiati<Hi.  Nevertheless, 
because  of  the  great  importance  of  this  issue,  FDA  employed  a  notice-and-  comment-type  procedure  to 
give  the  public  an  opportunity  to  participate  in  the  Agency's  analysis  of  its  jurisdicticm.  Noneof  the 
comments  the  Agency  received  identifi«l  a  statutory  requirement  that  woukl  have  compelled  the  Agency 
to  follow  any  additional  or  different  procedures.  Thus,  while  the  Agency  endeavored  in  its  publication  of 
the  Jurisdictional  Analysis  to  provide  notice,  a  supportive  record,  and  a  commoit  paiod  sufficient  to  meet 
the  procedural  requirements  of  the  APA  for  infcKmal  rulemaking,  the  Agency  was  not  bound  by  the  APA's 
informal  rulemaking  procedures  with  respect  to  the  Jurisdicticnal  Analysis. 

'^^*  Because  the  APA  in  this  context  provides  the  public  at  teast  as  much  protection  as  the  Ehie  Process 
Clause  of  thej  Constitution,  the  Agency  will  address  these  procedural  objections  solely  under  the  APA.  See 
Forester  v.  Consumer  Product  Safety  Commission,  559  F.2d  774,  787  (D.C.  Cir.  1977);  Ass'n  of  National 
Advertisers.  Inc.,  v.  Federal  Trade  Commission,  611  F.2d  1 151,  1 166  (D.C.  Cir.  1979),  cert,  denied,  447 
U.S.921(19pl). 

618 


Federal  Register  /  Vol.  61.  No.  168  /  Wednesday.  August  28.  1996  /  Rules  and  Regulations    45279 


VI.A.1. 


relied  upon  in  the  proceeding."       In  particular,  these  comments  complained  that  the 


public  was  deprived  of  the  opportunity  to  comment  meaningfully  on  the  Jurisdictional 

Analysis  because,  according  to  these  comments,  the  Agency  had  relied  on  confidential 

documents  and  on  substantial  amounts  of  undisclosed  data.  One  comment  went  so  far  as 

to  claim  that  "a  substantial  portion"  of  the  material  FDA  relied  upon,  both  in  the 

Jurisdictional  Analysis  and  in  the  Proposed  Rule,  was  not  made  available  for  public 

scnitiny.  • 

The  record  in  support  of  the  Jurisdictional  Analysis  provided  the  public  na  only 

with  a  "reasonable  opportunity"  for  comment,  but  with  an  extraordinary  opportunity  to 

examine  the  Agency's  position.  The  claim  that  the  Agency  withheld  "a  substantial 

portion"  of  the  materials  on  which  it  relied  is  simply  unfounded. 

1.        The  Administrative  Record  the  Agency  Assembled  for  This 
Proceeding  Surpassed  the  Requirements  of  the  APA 

Even  in  an  informal  rulemaking  proceeding — which  the  Jurisdictional  Analysis  was 
simply  modeled  on — the  APA  requires  only  that  the  "notice  of  proposed  rule  making" 
include  a  statement  of  the  time,  place,  and  nature  of  the  proceeding,  "reference  to  the  legal 
authority  under  which  the  rule  is  proposed,"  and  "either  the  terms  or  substance  of  the 
proposed  rule  or  a  description  of  the  subjects  and  issues  involved."  See  5  U.S.C.  553(b). 
The  APA,  thus,  does  not  expressly  require  disclosure  of  the  information  on  which  the 
Agency  relies  in  proposing  a  rule. 


'^^'  Joint  Comments  of  the  Cigarette  Manufacturers,  Comment  (Jan  2, 1996),  Vol.  XII,  at  1.  See  AR 
(Vol.  535  Rcf  %) 
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eless,  courts  have  implied  under  the  APA  a  requirement  that  an  agency 
le  informatiwi  on  which  it  actually  relies  to  support  a  proposed  rale,  and 
make  that  information  available  to  the  extent  it  is  not  readily  accessible  to  the  public.  See 
generally  K.  Davis,  Administrative  Law  Treatise,  §  7.3  at  305-309  (3d  ed.  1994) 
(discussing  one  of  the  seminal  cases  on  disclosure  of  data  relied  on  to  support  a 
ralemaking  pix^eeding,  Portland  Cement  Ass'n  v.  Ruckelshaus,  486  F.2d  375  (D.C.  Oi. 
1973),  cert,  cknied,  417  U.S.  921  (1974)).  No  court,  however,  has  required  thedegree  of 
public  disclosure  at  the  notice  stage  of  a  mlemaking  proceeding  that  FDA  undertook  here. 
Indeed,  the  primary  cases  cited  by  the  comments,  namely,  Portland  Cement  Ass'n, 


United  States  v.  Nova  Scotia  Food  Products  Corp..  568  F.2d  240  (2d  Cir.  1977),  and 
United  States^Lines,  Inc.  v.  Federal  Maritime  Commission,  584  F.2d  519  (D.C.  Cir. 
1978),  address  agency  conduct  that  bears  little  resemblance  to  FDA's  efforts  in  this 
proceeding.  While  FDA  has  provided  a  remarkable  degree  of  factual  support  and 
procedural  openness,  these  cases  involve  instances  in  which  agencies  provided  the  public 
with  no  information  whatsoever  or  otherwise  excluded  a  study  that  was  critical  to  the 
agency's  decision.  In  Portland  Cemera  Ass'n,  the  Environmental  Protection  Agency 
failed  altogether  to  provide  the  public  an  opportunity  to  comment  on  the  test  results  and 


procedures  or 


which  the  agency  relied  as  the  "critical"  basis  for  the  emission  control  level 


adopted  by  the  agency.  That  is,  the  agency  set  very  specific  technical  control  limits,  but 
failed  to  mak^  public  until  after  the  close  of  the  comment  period  the  details  of  cracial  tests 


relied  upon  to 


determine  the  limits.  486  F.2d  at  392. 


In  No]  'a  Scotia  Food  Products,  "all  the  scientific  research  was  collected  by  the 
agency,  and  npne  of  it  was  disclosed  to  interested  parties  as  the  material  upon  which  the 
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proposed  rule  would  be  fashioned."  568  F.2d  at  251  (emphasis  added).  And  in  United 

States  Lines,  where  a  common  carrier  challenged  an  order  of  the  Federal  Maritime 

Commission  amending  a  contraa  between  two  competitors,  the  court  found  that  the 

Commission  had  made  "critical  findings"  on  the  basis  of  data  which  was  neither  identified 

in  its  decision  nor  included  in  the  administrative  record.  Rather,  the  Commission  based  its 

decision  on  "reliable  data  reposing  in  the  Commission's  files."  584  F.2d  at  533.  The 

reviewing  court  simply  had  no  idea  of  the  factors  or  data  on  which  the  Commission  had 

relied.  Id. 

Thus,  at  most,  the  case  law  requires  agencies  to  disclose  studies  and  data  actually 
relied  upon  by  the  agency.  Even  then,  the  cases  that  have  struck  down  agency  rulemaking 
are  generally  confined  to  instances  in  which  the  agency  provided  woefully  inadequate 
information  to  the  public  or  failed  to  disclose  a  critical  piece  of  information.  See,  e.g., 
Kennecott  Corp.  v.  Environmental  Protection  Agency,  684  F.2d  1007, 1018-1019  (D.C. 
Cir.  1982)  (agency  acted  aibitrarily  and  capriciously  when  it  failed  to  include  in  the  public 
docket  during  the  comment  period  any  documents  supporting  a  particular  proposed 
regulation);  compare  Personal  Watercrqft  Industry  Ass' n  v.  Department  ofCommercey  AS 
F.3d  540, 544-545  (D.C.  Cir.  1995)  (while  agency  must  disclose  information  critical  to  its 
decision  to  regulate  a  particular  activity,  absent  prejudice  an  agency  may  rely  on  studies 
developed  after  close  of  comment  period  that  are  not  critical  to  the  underiying  proposal). 

Finally,  FDA's  own  procedural  regulations  require  that  the  Agency  include  with  a 
notice  of  proposed  rulemaking,  among  other  things,  "references  to  all  information  on 
which  the  Commissioner  relies  for  the  proposal."  21 CFR  10.4(Xb)(vii)  (emphasis  added); 
see  21  CFR  10.3  (defining  the  term  "administrative  recwd"  to  mean  the  materials  on 
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which  the  Agdncy  "relies  to  support  the  action").  Thus,  even  under  the  Agency's  own 

procedural  rcgluljrtions,  FDA  is  required — when  it  initiates  infoimal  rulemaking — to  supply 

the  public  onl^  with  the  materials  the  Agency  is  relying  upon  to  support  the  proposed 

action. 

Here,  the  materials  the  Agency  relied  upon  at  the  opening  of  this  proceeding  are 

the  materials  the  Agency  cited  in  the  two  August  1 1, 1995,  Federal  Register  documents. 

Not  only  did  tike  Agency  provide  these  materials  to  the  public,  but  it  also  provided  the 

roughly  190,000  pages  of  factual  and  analytical  materials  the  Agency  considered  but  did 

not  rely  on  and,  hence,  did  not  reference  in  either  the  Jurisdictional  Analysis  or  the 


Proposed  Rule.  Moreover,  the  Agency  provided  over  1000  endnotes  and  footnotes 

i 

directing  readers  to  each  document,  including  every  study,  government  report,  journal 
article,  industr  y  document,  and  Agency  record  on  which  FDA  relied  to  support  the 
Jurisdictional  Analysis  and  the  Proposed  Rule. 

Out  of  all  of  this  material,  the  only  nonpublic  materials  on  which  the  Agency  relied 
in  its  Jurisdictional  Analysis  were  two  confidential  documents'^  and  two  lines  of  text  the 
Agency  redacted  from  a  document  placed  on  the  public  Admmistrative  Record.'"'  None 


'^^  The  two  coolSdential  documents  the  Agency  directly  referenced,  which  are  discussed  in  detail  in  the 
text,  arc  the  1991  Handbook  on  Lec^  Blending  and  Product  Development  (Coofidoitial  Document  75)  and 
the  unrcdacted  summary  (rf  notes  of  FDA  trip  visits  (Cwrfidential  Document  74).  The  summary  was 
compiled  from  notes  and  handouts  tiiat  are  also  designated  as  OHifidential  (Confidratial  Documents  69, 
70,  71,  72  and  73).  The  Agency  views  the  summary  as  a  stand-alone  document  to  die  extent  it  distills  a 
large  volume  of  disparate  handwritten  notes  and  handouts.  Also,  the  Agency  cited  only  to  the  sununary 
itself.  Nevertheless,  even  if  die  summary  were  counted  as  five  documents  rather  dian  (me,  die  Agency  at 
most  relied  for  suppcxt  on  six  confidential  documents. 

"''  On  page  255  of  die  Jurisdictional  Analysis  (60  FR  41716),  die  Agency  redacted  several  Unes  of  text 
along  with  a  footnote  diat  identified  the  sources  f^  the  redacted  texL  The  footnote  consisted  of  referraces 
to  two  sources,  bodi  of  which  appeared  on  die  agency's  public  docket:  Kiefer  JE,  Tennessee  FAstm^n 
Company,  Cigarette  Filters  for  Altering  the  Nicotine  Content  of  Smoke  (Repwt  No.  71  5003  7X  Aug.  18, 
1971  at  1-2,  See  AR  (Vol.  28  Ref.  463-1);  and  Cunan  Jr.  JG,  Miller  EG,  Factors  influencing  die  elution 
ai  high  boiling  components  of  cigarette  smoke  from  fdters,  Beitr.  Tabaiforsch  1969;5:67,  See  AR  (Vol. 
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of  these  documents  is  pivotal  in  that  none  provides  the  sole  or  principal  basis  for  the 

Agency's  conclusion  that  cigarettes  and  smokeless  tobacco  are  intended  to  affea  the 

structure  and  function  of  the  body  under  the  Ad.  Further,  as  discussed  below,  the 

decision  to  keep  these  materials  confidential  did  not  undermine  the  quality  of  the  public 

participation  in  the  Agency's  jurisdiaional  determination.  In  sum,  the  procedures  the 

Agency  followed  in  assembling  a  public  record  in  support  of  this  jurisdictional 

determination  are  not  analogous  to  the  facts  described  in  cases  like  Portland  Cement 

Ass  %  Nova  Scotia  Food  Products^  and  United  States  Lines. 

2.        The  Agency's  Use  of  Confidential  Documents 

a.     .    Confidential  Documents  on  Which  the  Agency  Did  A/io/ Rely 

The  Agency  placed  in  a  confidential  docket  75  documents  from  the  approximately 
210,000  pages  of  materials  the  Agency  made  available  at  the  caning  of  the  jurisdictional 
determination  and  the  companion  rulemaking  proceeding.  The  Agency  identified  each  of 
these  75  documents  for  the  public  in  an  index  filed  on  September  29, 1995,  on  the  public 
docket.  See  60  FR  66981, 66982  (Dec.  27, 1995).  Of  these  75  documents,  73  were  not 
even  relied  upon  by  the  Agency  to  support  either  the  Proposed  Rule  or  the  Jurisdictional 
Analysis. 

Sixty-one  of  these  73  confidential  documents  consisted  either  of  commercial 
information  and  trade  secrets  which  the  industry  iirged  FDA  to  keep  confidential 
(Confidential  Documents  1-12, 16-21, 62-73),  or  unpublished  manuscripts  for  which  the 
Agency  lacked  the  authors'  permission,  as  of  September  29, 1995,  to  publicly  release 


28  Ref.  463-2).  The  Kiefer  document  appeared  on  die  public  docket  widi  certain  trade  secret  and 
confidential  information  redacted  from  the  document  The  Cunan  documrat  was  made  available  to  die 
public  in  full. 
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itial 


Documents  22-52).  The  remaining  twelve  documents  were  either 


proprietary  reports  and  other  copyrighted  information — such  as  financial  reports 
generated  by  Dun  and  Bradstreet — which  the  Agency  lacked  peiTnissi(Xi  to  reprint 

(Confidential  Documents  13-15, 53-58),  or  confidential  documents  that  support  a  pending 

i 

new  drug  api^lication  (Confidential  Ckxuments  59-61). 

Agaiil,  the  Agency  did  not  rely  on  any  of  these  73  documents  as  support  for  the 
Jurisdictional  Analysis.  Therefore,  the  Agency  was  not  even  required  to  iiK:lude  these 


documents  in 


the  administrative  record.  See  21  CFR  10y40(bXvii).  It  likewise  follows 


that  because  the  Agency  did  not  rely  upon  these  documents,  the  decision  to  protect  them 
cannot  be  said  to  have  unfairly  interfered  with  the  public's  ability  to  question  the  Agency's 
Jurisdictional  Analysis.  See  Mid-Tex  Electric  Cooperative,  Inc.  v.  Federal  Energy 
Regulatory  Commission,  773  F.2d  327, 344  (D.C.  Cir.  1985)  (agency's  failure  to  disclose 
two  studies  vJcas  "manifestly  harmless"  because  the  agency  did  not  rely  on  the  studies  to 


suppOTt  any 
Thrift  Supe 
AP  A' s  notice 


fjnding  or  conclusion);  Conference  of  State  Bank  Supervisors  v.  Office  of 
rv^sion,  792  F.  Supp.  837, 843  (D.D.C.  1992)  (there  is  no  violation  of  the 
requirements  where  the  agency  has  declined  to  disclose  materials  on  which  it 


did  not  rely  ii  i  proposing  the  rule);  B.  F.  Goodrich  Co.  v.  Dept.  of  Transportation,  541 

F.2d  1 178, 1 184  (6th  Cir.)  (only  the  basic  data  "upon  which  the  agency  relied  in 

formulating  tjw  regulation"  must  be  published  for  public  comment),  cert,  denied,  430  U.S. 

930  (1976);  K.  Davis,  Administrative  Law  Treatise,  §  7.3  at  307  (3d  ed.  1994)  ("If  an 

1 
agency  does  ^ot  attempt  to  support  its  final  rule  by  reference  to  an  undisclosed  study,  it 

seems  apparent  that  the  agency  was  not  required  to  make  the  study  available  to  potential 

commentator ;").  The  faa  that  the  Agency  went  well  beyond  existing  requirements  to 
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make  publicly  available  thousands  of  additional  documents  for  public  review — in 


recognition  of  the  uniqueness  and  pubUc  importance  of  this  proceeding — should  not  be 
used  now.as  a  basis  for  suggesting  that  the  Agency  was  under  a  legal  obligation  to 
disclose  publicly  all  infonnation  that  it  had  at  hand. 

Finally,  at  the  close  of  this  jurisdictional  determination  and  the  companion 
rulemaking  proceeding,  the  Agency  will  supplement  the  public  docket  with  copies  of  those 
confidential  items  for  which  the  Agency  previously  lacked  permission  to  publish,  but  for 
which  permission  has  now  been  granted.  Most  of  the  unpublished  manuscripts  in  the 
confidential  docket — none  of  which  were  relied  upon  by  the  Agency  to  support  last  year's 
Jurisdictional  Analysis — will  be  available  through  this  addition  to  the  public  record. 
b.        Confidential  Information  on  Which  the  Agency  Relied 
In  support  of  the  Jurisdictional  Analysis,  FDA  relied  on  only  2  of  the  75 
documents  designated  as  confidential:  a  summary  of  notes  taken  by  FDA  investigators 
during  site  visits  to  manufacturing  plants  run  by  Brown  &  Williamson,  Philip  Morris,  and 
R.  J.  Reynolds  (Confidential  Document  74);  and  a  1991  Brown  &  Williamson  handbook 
on  leaf  blending  and  produa  development  (Confidential  Document  75).'^^^  The  Agency 
described  the  two  confidential  documents  cited  in  the  Jurisdictional  Analysis  in  an  index 
made  available  to  the  public  on  September  29, 1995.  In  addition,  the  Agency  relied  on 


*"^  The  Agmcy  did  not  attribute  ownership  of  the  handbook  in  the  Jurisdictional  Analysis,  or  in  the 
September  29, 1995,  index  to  the  administrative  record.  However,  in  a  set  of  comments  filed  by  Brown  & 
Williamson,  the  company  itself  acknowledged  publicly  its  ownership  of  the  handbook.  Brown  & 
Williamson  Tobacco  Corp.,  Comment  (Jan.  2, 19%),  at  37-38.  See  ARtVoL  529  Ref.  104). 


625 


45282    Fe<feral  Register  /  Vol.  61,  No.  168  /  Wednesday.  August  28.  1996  /  Rules  and  Regulations 


VI.A.2. 


two  lines  of  text  that  it  redacted  from  a  document  regarding  cigarette  niters  that  the 
Agency  plated  on  the  public  docket.'"^ 


The 


Agency  placed  in  the  confidential  docket  the  summary  of  notes  at  the  request 


of  Bro^Mi  ^  Williamson,  Philip  Morris,  and  R.  J.  Reynolds,  each  of  whom  urged  the 
Agency  to  Keep  confidential  their  commercial  informati(Mi  and  trade  secrets.  See  60  FR 
66981  (Dec;  27, 1995).  Brown  &  Williamson  likewise  vigorously  urged  the  Agency  hot 
to  put  its  leaf  blending  handbook  on  the  public  docket.*^  These  same  companies  have 
now  commented  that  it  was  improper  for  the  Agency  to  rely  on  this  information  because 


i 


nl23S 


the  information  "cannot  be  subjected  to  comment  by  interested  parties. 

The  Agency  disagrees  that  its  decision  to  place  in  the  confidential  docket  these  two 
documents  (jout  of  20,000  pages  of  documents  the  Agency  cited  in  support  of  its  position), 
or  rely  on  t\  'o  lines  of  redacted  text  from  a  document  the  Agency  made  available  to  the 
public,  in  aijy  way  undermined  the  public' s  ability  to  comment  on  the  Agency's 
Jurisdictionil  Analysis.  Nor  does  the  Agency  agree  that  its  reliance  in  this  proceeding  on 


confidential 
APA. 


commercial  information  or  confidential  industry  trade  secr^  violated  the 


See  Kiefo!  JE,  Tennessee  Eastman  Company,  Cigarette  Filters  for  Altering  the  Nicotine  Content  of 
Smoke  (Report  No.  71  5003  7),  Aug.  18, 1971,  at  1-2.  See  AR  (VoL  28  Ref.  463-1).  Although  the 
Agency  also  redacted  from  the  document  the  confidential  measurements  of  the  effects  of  filtM-  additives  (mi 
nicotine  content  in  cigarettes  smoke,  die  Agency  did  not  directly  rely  on  these  measurements  in  the  text  of 
the  Jurisdictional  Analysis. 

^^^  Letter  from  Krulwidi  AS  (counsel  to  Brown  &  >^illiams<m)  to  POTter  MJ  (FDA)  (Jan.  1 1, 1996).  See 
AR  (VoL  711  Ref.  38). 

""  Joint  Comtnents  of  Cigarette  Manufacturecs,  Comment  (Jan.  2, 1996),  VoL  Xn,  at  14.  See  AR  (VoL 
535  Ref.  96). 
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First,  none  of  the  authorities  cited  in  the  comments  supports,  the  proposition  that 

agencies,  even  in  a  rulemaking  context,  are  precluded  from  considering  or  relying  upon 

privileged  documents.  To  the  contrary,  several  courts  have  indicated  that  reliance  on 

protected  documents  in  an  informal  rulemaking  proceeding  is  permissible.  See  Home  Box 

Office,  Inc.  V.  Federal  Communications  Commission,  567  F.2d  9, 58  n.l30  (D.C.  Cir.) 

(stating,  in  dicta,  that  "it  is  conceivable  that  trade  secrets  ...  if  proffered  as  the  basis  for 

rulemaking,  should  be  kept  secret.  Cf.  5  U.S.C.  552."),  cert,  denied,  434  U.S.  829 

(1977);  United  States  v.  Nova  Scotia  Food  Products  Corp.,  568  F.2d  240, 251  (2d  Cir. 

1977)  ("We  can  think  of  no  sound  reasons  for  secrecy  or  reluctance  to  expose  to  public 

view  (with  an  exception  for  trade  secrets  or  national  security)  the  ingredients  of  the 

deliberative  process"  (emphasis  added)). 

Second,  the  Agency  put  the  confidential  materials  on  which  it  relied  in  sufficient 

context  so  that  the  public  could  comment  on,  and  challenge,  the  Agency's  use  of  the 

material.  With  respea  to  the  handbook,  the  Agency  quoted  from  the  document  in  several 

instances  in  the  Jurisdictional  Analysis.  See  60  FR  41453, 41710-4171 1;  60  FR  41453, 

41510-4151 1.  The  Jurisdictional  Analysis  also  incorporated  testimony  before  the  House 

Subcommittee  on  Health  and  the  Environment  of  the  Committee  on  Biergy  and 

Commerce  on  June  21, 1994,  in  which  the  Ccxnmissioner  discussed  the  content  of  the 

handbook  and  quoted  from  relevant  portions.  See  60  FR  41453, 41710-4171 1  and  nn. 

443-447.  In  both  settings,  the  Agency  made  the  language  from  the  handbook  on  which 

the  Agency  relied  available,  and  carefully  explained  how  these  portions  of  the  handbook 

were  relevant  to  the  overall  proceeding.  Thus,  while  the  Agency  kept  the  bulk  of  the 

document  confidential,  it  provided  as  much  actual  content  and  context  as  possible  to  allow 


^ 
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comment  on  the  quoted  passages.  In  the  end,  the  only  comments 


the  Agency  i^ceived  regarding  the  decision  to  keep  the  handbook  confidential  were  from 
tobacco  industry  trade  associations  with  whom  Brown  &  Williamson  jointly  submitted 


lUSi 


comments,  ^o  other  commenter  objected  to  the  Agency' s  reliance  on  the  handbook  or 
the  way  the  Agency  safeguarded  information  the  industry  regarded  as  confidential. 

As  f(^r  the  summary  of  notes  (Confidential  Document  74),  the  Agency  assembled 
this  document  from  handwritten  notes  recorded  by  FDA  employees  during  site  visits  in 
March,  April,  and  May  1994  to  Brown  &  Williamson,  Philip  Monis,  and  R.  J.  Reynolds, 
as  well  as  handouts  distributed  by  R.  J.  Reynolds  and  Wiilip  Morris  during  those  visits. 
During  thes^  visits,  company  representatives  requested  that  FDA  employees  not  disclose 
certain  confidential  commercial  and  trade  secret  information.  The  Agency,  in  an  effort  to 
accommodate  this  request,  withheld  from  the  public  docket  trade  secret  or  confidential 
commercialinformation  provided  to  the  Agency. 

As  v<|ith  the  handbook,  the  Agency  is  not  persuaded  that  the  public  has  been 
prejudiced  by  the  decision  to  withhold  this  comparatively  small  amount  of  information. 
Again,  the  Agency  presented  the  notes  in  context  to  allow  the  public  to  see  precisely  what 
points  they  were  being  used  to  support.  See  60  FR  41 1453, 41704-41719.  The  Agency 


i 


also  put  on  me  public  docket  the  original  handwritten  notes  from  these  visits  (less  the 

redactions  n^ed  to  protect  information  the  companies  regarded  as  confidential),  so  that 

I 

the  public  c6uld  see  as  much  of  what  transpired  as  possible  and  understand  the  full  context 
of  the  prote<  ted  information.  As  with  the  handbook,  nonindustry  commenters  did  not 
object  to  thi » procedure. 
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Finally,  with  respect  to  the  Tennessee  Eastman  document,  the  Agency  placed  the 

document  on  the  public  docket,  but  redacted  the  two  lines  of  text  that  identified  the  name 

of  a  manufacturer  who  used  polyethylene  glycol  in  cigarette  filters,  resulting  in  a  higher 

nicotine  delivery  than  from  other  cigarettes.  The  text  that  identified  the  name  of  the 

manufacturer  (both  as  it  appeared  in  the  Jurisdictional  Analysis  and  m  the  Tennessee 

Eastman  document),  was  redacted  from  public  view  to  protect  that  finn'  s  confidential 

commercial  information  and  its  trade  secrets.  The  balance  of  the  text  of  the  Tennessee 

Eastman  document,  as  well  as  the  balance  of  the  text  of  the  Jurisdictional  Analysis,  gave 

the  public  ample  opportunity  to  comment  on  the  Agency's  findings  regarding  "the  use  of 

filter  additives  to  enhance  nicotine  delivery."  60  FR  4 1 453,  41715. 

In  sum,  the  Agency  carefully  developed  a  mechanism  to  accommodate  the 

industry's  need  to  protect  its  confidential  commercial  information  and  its  trade  secrets, 

while  at  the  same  time  providing  ample  notice  to  the  public  of  the  information  on  which  it 

relied  in  this  proceeding.  Based  on  the  quality  and  quantity  of  comments  received,  and 

based  on  the  lack  of  objection  from  other  commenters,  the  Agency  is  not  persuaded  that 

its  decision  to  rely  on  confidential  information  prejudiced  the  public's  ability  to  participate 

in  the  Agency's  jurisdictional  drtermination.  Rather,  the  lack  of  comment  from  the  public 

at  large  confirms  that  the  Agency  struck  a  reasonable  balance  between  the  need  for  public 

process,  the  need  to  protect  trade  secrets  and  confidential  commercial  information,  and,  of 

course,  the  need  to  protea  the  public  health. 
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The  Claim  that  FDA  Relied  on  ^'Unknown''  Undisclosed  Data 


A  tobacco  industry  comment  claimed  that  the  Agency  withheld  certain  data  and 
calculations  used  to  constnia  a  series  of  charts  showing  that  nicotine  and  tar  levels  in 
smoke  have  rLen  steadily  from  1982  to  1991.  See  60  FR  41728-41731. 

As  tha  comment  acknowledges,  the  Agency  relied  on  summaries  of  industry- 
supplied  data  gathered  by  the  FTC  to  construa  these  charts.  See  60  FR  41727-41731. 


The  comment  claims,  however,  that  the  Agency  relied  on  "unknown"  data  to  construct  the 
tar  and  nicotine  yields  for  the  years  1982  and  1984-86.'^  According  to  the  aMnment,  the 
FTC  did  not  venerate  data  for  these  years.  The  industry  comment  also  questions  where 
the  Agency  obtained  the  sales  figures  used  to  calculate  vi^eighted  averages,  how  the 
Agency  calculated  these  averages,  and  why  the  Agency's  figures  did  not  always  track 


those  of  the 


FTC. 


The  iridustry  raised  precisely  the  same  issues  in  a  December  8, 1995,  letter  to  the 
Agency.  In  aiDecember  27, 1995,  response,  FDA  identified  the  specific  documents  in  the 
administrativi  5  record  that  address  each  concern.*^' 

The  only  issue^not  fiilly  resolved  by  that  exchange  of  correspondenec  is  the 
industry's  claim  that  FDA's  figures  for  1990  and  1991  reflect  fewer  brands  than  FTC 
reported  on  for  those  years.  As  the  Agency  stated  in  its  December  27  letter,  it  is  not 
apparent  frotn  the  face  of  the  charts  what,  exactly,  the  industry  association  is  referring  to. 


1236 


Joint  Comments  of  the  Cigarette  Manufacturers,  Comment  (Jan.  2, 1996X  VoL  XII,  at  3.  See  AR 


(Vol.  535  Ref.  5J6) 

1237 

oee  ucuai 

) 


See  Letter  fi^om  Schultz  WB  (FDA)  to  Merrill  R  (Covington  and  Burling)  (Dec  27, 1995).  See  AR 
(Vol.  711  Ref. 
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Although  the  association  acknowledges  this  exchange  of  correspondence  in  its  January  2, 

1996,  comments,  it  failed  to  provide  any  greater  specificity  in  its  comments  than  it  did  in 

the  E)ecember  8  letter. 

FDA  based  its  chaits  on  sales-weighted  averages  calculated  by  the  FTC  based  on 
industry-supplied  data.  In  most  years,  the  FTC  publishes  this  data  in  two  reports:  one  on 
.  sales  volume  and  one  on  tar,  nicotine,  and  carbon  monoxide  content.  Some 
manufecturers,  however,  fail  from  time  to  time  to  report  to  the  FTC  for  each  brand  on  all 
three  of  the  values  of  interest  to  FDA,  namely,  tar,  nicotine,  and  sales  volume.  The  FTC, 
therefore,  excluded  from  the  sales- weighted  averages  it  supplied  to  FDA  any  brand  for 
which  the  manufacturer  failed  to  supply  data  on  any  of  the  three  values  of  interest  to  FDA. 
That  is  why,  in  1990  and  1991 ,  the  points  FDA  plotted  on  its  graphs  reflect  fewer  brands 
than  the  total  number  of  brands  that  the  FTC  reported  on  in  those  years.  See  section 
ILC.6.c.ii.,  above. 

The  decision  to  exclude  in  1990  and  1991  brands  for  which  FTC  lacked  complete 

data  was  reasonable.  The  slight  variation  between  FDA's  figures  and  FTC's  figures  for 

1990  and  1991  are  not  the  result  of  FDA  having  relied  on  "unknown"  or  "undisclosed" 

data.  Rather,  FDA  has  made  publicly  available  all  of  the  information  necessary  to  allow 

for  meaningful  comment  on  these  charts. 

4.        The  Claim  That  FDA  FaUed  To  Include  in  the  Record  NDA  Data  on 
Which  It  Relied 

One  comment  claimed  that  the  Agency  relied  on  studies  in  seven  new  drug 
applications  (NDA's)  for  the  proposition  that  a  high  proportion  of  smokers  are  addicted  to 
nicotine,  but  failed  to  make  adequate  disclosure  of  these  NDA's.  In  particular,  this 
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comment  $tated  that  the  Agency  fiiiled  to  include  any  infomiation  in  the  public  docket  for 

NDA  18-dl2  (Nicorette  gum,  2  mg)  and  NDA  20-385  (Nicotine  nasal  spray),  and 
included  only  summaries  for  five  other  NDA's  the  Agency  cited.  As  discussed  below, 
FDA  did  in  fact  include  in  the  public  docket  sufficient  information  regarding  the  NDA's  on 
which  it  relied.  As  for  the  particular  NDA  studies  the  Agency  referenced,  the  relevant 
data  in  support  of  these  studies  was  recounted  in  sufficient  detail  in  Appendix  1  to  the 


uppo 


Jurisdictional  Analysis  to  provide  the  pirt)lic  a  meaningful  opportunity  to  comment. 
The  Agency's  Reference  to  Five  NDA's 

With  respea  to  NDA  18-612  (Nicorette  gum,  2  mg),  the  Agency  did  not  rely  on 

1 
the  NDA  lor  this  product  in  either  the  Proposed  Rule  or  the  Jurisdictional  Analysis.  See 

60  FR  41549,  n.62  (citing  only  to  NDA  20-076  Habitrol,  NDA  20-150  Nicotrol,  NDA  19- 

983  ProSt^p,  NDA  20-165  Nicoderm,  NDA  20-066  Nicorette,  4  mg);  see  also  60  FR 

41550,  n.64  (citing  only  to  the  same  five  NDA's  listed  in  footnote  62  of  the  Jurisdictional 

Analysis).,  Therefore,  the  Agency  is  under  no  obligation  to  include  in  the  public  record  the 


I 

itself 


NDA  itself  or  a  summary  of  the  application.  . 

I 

With  respect  to  NDA  20-385  (Nicotine  nasal  spray),  the  Agency  similariy  did  not 
rely  on  th^  NDA  for  this  product  in  either  the  Jurisdictional  AniUysis  or  the  proposed  rule. 
See  60  FR  41549,  n.62  and  60  FR  41550,  n.64.  While  the  Agency  did  discuss  an  aqueous 
nicotine  nasal  spray  in  the  Jurisdictional  Analysis,  the  Agency  did  not  rely  on  the  NDA 
itself  to  support  its  point  Rather,  the  Agency  relied  on  the  discussion  of  the  nasal  spray  at 
an  August!  1994  FDA  Drug  Abuse  Advisory  Committee  meeting.  The  relevant  portions  of 
the  transcript,  cited  in  footnote  1 16  in  the  Jurisdictional  Analysis,  and  the  background 
materials  )rovided  to  the  advisory  committee,  cited  in  footnote  1 17,  were  included  in  the 
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public  record.'"'  See  60  FR  41565,  n.ll6  and  n.ll7.  The  only  other  reference  to  the  .  , 

nasal  spray  in  the  Jurisdictional  Analysis  is  at  60  FR  41569,  where  again  the  Agency  relied 

on  a  statement  offered  at  the  August  1994  advisory  committee  meeting,  not  on  the  NDA 

■v 

itself.  60  FR  41569  and  n.l26.  Therefore,  all  the  materials  relating  to  the  nasal  spray  on 
which  the  Agency  relied  in  the  to  the  Jurisdictional  Analysis  are  in  the  public  docket 

As  for  the  five  NDA's  the  Agency  cited  in  footnotes  62  and  64  of  the  Jurisdictional 
Analysis,  the  Agency  put  into  the  administrative  record  an  extensive  summary,  prepared  at 
the  time  of  approval,  for  each  of  these  NDA's."**  Given  the  volume  of  materials  that 
make  up  each  of  these  NDA's,  and  the  limited  purpose  for  which  the  Agency  was  relying 
on  them,  see  60  FR  41549-41550,  it  was  appropriate  for  the  Agency  to  include  only  the 
summaries.  See  National  Ass'n  of  Pharmaceutical  Mfrs.  v.  Department  of  Health  and 
Human  Services,  586  F.  Supp.  740, 755-756  (S.D.N.Y.  1984).  A  complete  NDA  can  run 
into  the  tens  of  thousands  of  pages,  particularly  when  one  includes  the  records  which  must 
be  kept  for  each  patient  enrolled  in  each  clinical  trial.  Putting  this  volume  of  materials  on 
the  record  in  this  instance  would  serve  no  useful  purpose.  Instead,  the  Agency  included 
on  the  record  the  sununaries  it  prepared  in  anticipation  of  approving  each  of  these 
smoking  cessation  products  as  safe  and  effective.  The  summaries  themselves  are  peer 
reviewed  within  the  Agency  to  ensure  that  they  thoroughly  and  accurately  discuss  each  of 


'^"  Kramo-  ED,  Transcript  of  testimony  before  tlie  Drug  Abuse  Adviscwy  Committee  (Aug.  1, 1994).  See 
AR  (Vol.  9  Ref.  116). 

FDA  Drug  Abuse  Advisory  Committee  Background  Information,  Joint  Abuse  Liability  Review  of  Nicotine 
Nasal  Spray  (Aug.  1 ,  1 994).  See  AR  (Vol.  9  Ref.  117). 

'"'  NDA  20-076  Habitrol  (CIBA);  NDA  20-150  Nicotrol  (Kabi);  NDA  19-983  ProStep(Elan);  NDA  20- 
165  Nicoderm  (Alza);  NDA  20-066  Nicorette  (Mertell  Dow).  See  AR  (Vol.  6  Refs.  62-63). 
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the  studies  bn  which  the  approval  is  based.  They  generally  provide  more  detail  about  a 

sponsor's  imdciiying  clinical  data  and  methodology  than  one  would  expea  to  find  in 

published  deer-reviewed  medical  literature. 

As  discussed  in  greater  detail,  below,  notice  is  sufficient  under  the  APA  when  it 

provides  the  public  a  "reasonable  opportunity**  to  participate  in  the  proceeding.  Forester 

V.  Consurrir  Product  Safety  Commission,  559  F.2d  774, 787  (D.C.  Cir.  1977).  This  is 

not  an  inst^ince  in  which  the  Agency  failed  to  explain  the  technical  basis  for  its  position, 

failed  to  disclose  its  reas(»iing,  or  otherwise  failed  to  identify  and  make  available  the  data 

on  which  h  relied  to  reach  a  particular  conclusion.  See  Connecticut  Light  and  Power  Co. 

V.  Nuclear  Regulatory  Commission,  673  F.2d  525, 530-532  (D.C.  Cir.  1982).  Rather,  the 

smnmaries  the  Agency  placed  on  the  public  docket  provided  detailed  access  to  the  pivotal 

data  on  which  the  Agency  reBed  in  approving  these  NDA's.  Even  more,  the  summaries 

identified  t  le  very  data  on  which  FDA  relied  in  this  proceeding  to  support  the  position 

that  nicotine  replacement  therapy  helps  reduce  withdrawal  symptonis  in  smokers  trying  to 

quit,  and  that  participants  enrolled  in  clinical  studies  of  nicotine  replaceoKnt  therapy 

demonstrated  addiction  to  nicotine.  60  FR  41453, 41459-41460.  This  is  also  the  data  on 

which  the  Agency  relied  to  support  the  position  that  the  efficacy  of  nicotiiie  replacement 


J 

howi 


therapy  sh(  >ws  that  most  smokers  are  indeed  addicted  to  nicotine.  Id.  at  41459.  Thus, 
these  sumqiaries  provided  the  public  with  ample  access  to  the  information  needed  to 
comment  meaningfiilly  on  the  Agency's  position. 
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b.        The  Agency's  Reference  to  Nineteen  Smoking  Cessation  Studies 

FDA  prepared  Appendix  1  to  the  Jurisdictional  Analysis  to  provide  the  public  with 

background  materials  supporting  the  Agency' s  scientific  judgments  with  respea  to 

nicotine  phannacology.  In  that  Appendix,  the  Agency  discussed  a  number  of  smoking 

cessation  studies,  including  19  studies  submitted  in  support  of  the  NDA's  for  Habitrol, 

Nicotrol,  ProStep,  Nicoderm,  Nicorette  (4mg),  Nicorette  (2  mg),  and  nicotine 

nasal  spray. '^^ 

The  Agency  referenced  these  studies  as  yet  another  way  to  demonstrate  that 
nicotine  obtained  from  tobacco  products  produces  dependency.  The  efficacy  of  nicotine 
replacement  therapy  in  reducing  withdrawal  symptoms  strongly  suggests  this  conclusion. 

To  further  demonstrate  the  point,  the  Agency  supplied  the  public  with  efficacy  data 
for  each  of  the  19  studies.  The  incorporation  in  Appendix  1  of  the  relevant  data  from 
these  studies  in  itself  allowed  for  a  reasonable  opportunity  to  comment  on  the  Agency' s 
use  of  the  studies.  Again,  the  fact  that  the  Agency  has  approved  these  products  as 
smoking  cessation  aids,  because  of  their  effectiveness  in  relieving  withdrawal  from 
nicotine,  supports  the  Agency's  point  that  nicotine  from  certain  tobacco  products 
causes  dependency. 

In  addition  to  providing  in  the  Appendix  itself  the  data  on  which  FDA  relied,  the 
Agency  relied  on  studies  that  have  been  widely  reported  on  in  the  medical  and  scientific 
literature.  For  example,  each  of  the  studies  the  Agency  cited  from  the  ND A' s  for 
Nicorette  (2mg)  and  nicotine  nasal  spray  have  been  reported  on  in  "refereed"  or  peer- 


'*^  See  appendix  1  to  Jurisdictional  Analysis,  at  62-85.  See  AR  (Vol.  1  Appendix  1). 
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reviewed  joiimal  articles.'^'   See  National  Ass'n  of  Pharmaceutical  Mfrs.,  586  F.  Supp. 
at  756  n.45  ('"The  pirt)lic  availability  of  information  not  included  in  the  administrative 
record  is  a  factor  to  be  considered  in  detennining  whether  the  record  is  inadequate  for 
failing  to  indude  it")  (citations  omitted).  Thus,  to  the  extent  Appendix  1  or  the 
administrative  record  itself  did  not  provide  the  public  with  enough  information  to 


J  "the 


comment  on  the  Agency's  analysis,  the  public  had  easy  access  to  journal  articles  authored 
by  the  individuals  who  designed  and  conducted  each  of  tte  studies. 

Finally,  with  respect  to  all  but  the  five  studies  referenced  from  the  NDA's  for 
Nicorette  (2rng)  and  nicotine  nasal  spray,  the  public  had  access  to  the  **backup"  for  the 
data  on  whicn  the  Agency  relied  through  the  NDA  summaries  the  Agency  included  on  the 
public  docket  For  the  Agency  to  put  on  the  reccHd  further  documentation  to  support  this 
"backup"  woiikl  have  been  excessive,  given  the  limited  purpose  for  which  the  Agency 
relied  on  these  studies. 


1241 


See  Christec  AG,  McDonald  JL,  Olson  BL.  Diook  CA,  Stookey  GK,  "Effkacy  of  a  nicotine  chewing 
gum  in  facilitating  smoking  cessatiai,"  Journal  of  the  American  DerOal  Ass'n  1984;  108:  594-597.  See 

AR  (Vol  711  Fief.  25). 

i 

Jarvis  MJ,  Martn  RAW,  Russel  MAH,  Feyerabe      ^  "Randomised  amtrolled  trial  <rf  luootine  chewing- 
gum,  British  Medical  Journal  1982;  285:537-540.  See  AR  (VoL  711  Ref.  26). 

Sdmeider  NG,  Olmstead  R,  Mody  F,  Doan  K,  FranzOT  M,  Jarvik  ME,  Steinberg  C  Efficacy  of  nicotine 
nasal  spray  in  smoking  cessatiOT:  a  placebo-controUed,  double-blind  trial.  Addiction  1995;  90: 1671-168Z 
5*eAR(VoL711Ref.27). 


L7|l 
},Stj 


Sutheriand  G,  Stapleton  JA,  Russel  MAH,  Jarvis  MJ,  Hajek  P,  Befcher  M,  Feyerabend  C  Randomised 
controlled  trial  of  nasal  nicotine  spray  in  smoking  cessatiOT,  Lancet  1992;  340:324-29;  See  AR  (VoL  348 
'Ref.  5511). 


I 


HjalmarsOT  A  Fran2)on  M,  Westin  A,  Wiklund  O,  Effea  of  nicotine  nasal  spray  ot  smoking  cessation. 
Archives  of  Internal  Medicine  1994;  154:2567-257Z    5««  AR  (VoL  71 1  Ref.  28). 
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The  Agency,  then,  leferenced  19  studies  to  prove  a  single  point  The  public 

docket  included  detailed  summaries,  prepared  for  purposes  of  approving  a  dnig  product  as 

safe  and  effective,  of  1 4  of  the  1 9  studies.  For  the  tobacco  industry  to  claim  that  it  tadoed 

adequate  data  with  which  to  challenge  the  Agency's  conclusk)n,  which  could  have  been 

supported  by  far  fewer  than  19  studies,  is  unreasonable. 

In  sum,  the  complaint  that  FDA  did  not  put  on  the  public  docket  the  "actual 

studies"  used  to  support  these  NDA's  is  misplaced.  When  FDA  relied  on  a  specific  ND A, 

it  put  a  detailed  summary  of  the  NDA  in  the  public  docket;  and  when  FDA  relied  on 

particular  NDA  studies,  it  provided  the  public  with  the  data  from  those  studies  in  the 

appendix  itself .  The  Agency  also  took  care  to  rely  on  studies  which  have  been  widely 

repeated  on  in  the  medical  and  scientific  literature.  The  comment  from  the  tobacco 

industry  that  the  Agency  in  this  instanqe  withhekl  crucial  information  is  tantamount  to 

arguing  that  for  each  journal  article  on  which  the  Agency  relies,  it  must  also  include  in  the 

rec(^  all  the  taw  data  discussed  or  analyzed  in  the  article.  This  is  a  level  of  disclosure 

that  exceeds  reason,  not  to  mention  the  basic  tenets  of  notice  under  Ae  APA.  The 

Agency,  therefore,  is  not  persuaded  that  the  industry,  or  any  otho"  interested  person,  was 

deprived  of  a  meaningfiil  oi^XHtunity  to  comment  on  the  Agency' s  reference  to  certain 

smoking  cessation  studies  or  certain  NDA' s. 

5.        The  Agency's  Reliance  in  the  Final  Jurisdictional  Determination  on 
New  Materials 

In  an  ordinary  informal  rulemaking  proceeding,  the  final  administrative  record 
must  contain  the  proposed  rule,  including  all  information  that  the  Commissioner  identifies 
or  files  with  the  proposal,  all  comments  received  on  the  proposal,  including  all  information 
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submitted  as  part  of  the  comments,  and  the  notice  promulgating  the  final  regulation, 

including  all  informaticMi  that  the  Commissioner  identifies  or  files  with  the  final  regulation. 
21  CFR  10.40(g).  An  agency  may  rely  on  information  and  data  that  was  not  included  at 
the  proposal  stage  that  expands  on  or  confirms  infoimation  in  the  proposal  or  addresses 


1242 


alleged  deficiencies  in  the  pre-existing  data,  provided  that  no  prejudice  is  shown, 
Otherwise,  '*[r]ulemaking  proceedings  would  never  end  if  an  Agency's  response  to 
comments  njust  always  be  made  the  subject  of  additional  comments."  Community 
Nutrition  Init.,  749  F. 2d  at  5S.  Accordingly,  the  Agency  has  cited  in  the  final 
jurisdictional  determination  a  small  amount  of  infonnation  that  is  needed  to  respond  fully 
to  comments  or  that  otherwise  supplements  the  information  contained  in  or  filed  with  the 
proposal.  TBese  documents  include  published  scientific  articles,  reference  texts,  a  Centers 
for  Disease  Control  and  Prevention  memorandum  and  supporting  data,  letters  to  tobacco 


industry  counsel,  an  abstract  that  the  tobacco  industry  asked  to  include  in  the  record,  a 
small  numbo^  of  publicly  released  tobacco  company  documents.  Congressional  hearing 
transcripts,  and  newspaper  articles.  The  Agency  has  placed  this  cited  infonnation  in  the 
administrative  record  for  the  jurisdictional  determination. 


See,  e.g..  Personal  ^aUrcraft  v.  Dep't  of  Commerce,  48  F.3d  540,  544  (D.C.  Cir.  1995)  ("Agencies 
may  develop  additional  infonnation  in  response  to  public  comments  and  rely  on  diat  information  without 
starting  anew  upJess  prejudice  is  sJiown.");  Solite  Corp.  v.  EPA,  952  F.2d  473, 484  (D.C  Cir.  1991) 
("[C]onsist£Mt  with  the  APA,  an  agency  may  use  'supplementary'  data,  unavailable  during  the  notice  and 
comment  period,  that  expands  on  and  caifirms  infOTmatitm  attained  in  the  (woposed  rulemaking  and 
addresses  alleged  deficiencies  in  the  pre-existing  data,  so  long  as  no  prejudice  is  shown.");  Community 
Nutrition  Inst.  v.  Block,  749  F.2d  5a  57-58  (D.C.  Cir.  1984)  (agency  may  rely  on  infonnation  that 
"expanded  cm  and  confirmed"  information  in  the  proposal  and  addressed  alleged  deficiencies  in  the 
record);  see  also  K.  Davis,  Administrative  Law  Treatise,  §  7.3  (3d  cd.  1994). 
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B.        ADEQUACY  OF  THE  NOTICE 

Two  industry  comments  argued  that  the  public's  paitic^)ation  in  the  jurisdictional 
deteimination,  as  weU  as  in  the  ruleniaking  process,  has  been  frustrated  because  the 

Agency  presented  a  "one-sided"  view  of  the  Jurisdictional  Analysis  and  the  Proposed 
Rule.  Although  neither  comment  disagreed  with  the  Agency's  use  of  notice  and 
comment-type  procedures  to  reach  a  jurisdictional  detennination,  both  comments  claimed 
that  FDA  failed  to  satisfy  the  APA's  notice  requirement  for  infonnal  rulemaking  because 

■ 

the  Agency  neither  disclosed  nor  discussed  the  supposedly  "large  body"  of  information 
"that  is  inconsistent  with,  or  otherwise  not  supportive  of,  the  Proposed  Rule." 
Further,  the  Agency  did  not,  in  their  view,  provide  a  "reasoned  explanation"  for  departing 
from  past  precedent  on  the  issue  of  whether  FDA  should  regulate  all  cigarettes  and 
smokeless  tobacco.'^ 

These  comments  provided  no  legal  authority  to  support  the  proposition  that, 
assuming  the  Agency  is  bound  here  by  APA  precedent  governing  informal  rulemaking,  the 
Agency  was  required  at  the  notice  stage  to  anticipate  all  challenges  to  its  reasoning,  and 
shouU  have  attempted  in  its  notice  to  answer  those  challenges.  Rather,  at  the  notice  stage 
of  a  rulemaking  proceeding,  the  Agency's  obligation  is  to  include  sufficient  detail  to  aUow 
for  meaningful  and  informed  comment.  See  American  Medical  Ass'n  v.  Reno,  57  F.3d 


'"'  Joint  Comments  of  Cigarette  Manufacturers,  Comment  (Jan.  2, 1996X  VoL  XII,  at  15.  See  AR  (VoL 
535  Ref.  %).  See  also  Joint  Commait  of  the  Smokeless  Tobacco  Manufacturers,  Commait  (Jan.  2, 
19%),  at  33-38.  5ee  AR  (VoL  526  Ref.  95). 

'"*  Joint  Comment  of  the  Smokeless  Tobacco  Manufacturers,  Conunent  (Jan.  2, 1996),  at  38-39.  See  AR 
(VoL  526  Ref.  95). 
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[D.C  Cir.  1995);  Home  Box  Office,  Inc.  v.  Federal  Communications 


CommissiorL  567  F.2d  9,  35-36  (D.C.  Cir.),  cert,  denied,  434  U.  S.  829  (1977). 

Morfc  specifically,  in  an  informal  rulemaking  pnxeeding,  the  APA  requires  public 
notice  ofanJAgency's  intention  to  issue  a  regulation.  5  U.S.C.  553(b).  The  notice  must 
include  "reference  to  the  legal  authority  under  which  the  rule  is  proposed,"  and  "either  the 
terms  or  substance  of  the  Proposed  Rule  or  a  description  of  the  subjects  and  issues 
involved."  5  U.S.C.  553(bX2)  and  (bX3).  FDA's  own  regulations  require  that  a  notice  of 
proposed  rulemaking  include  "a  preamble  that  summarizes  the  proposal  and  the  facts  and 
pohcy  underlying  it, ...  all  information  on  which  the  Commissioner  relies  for  the  proposal, 
...  and  cites  the  authority  under  which  the  regulation  is  proposed."  21  CFR  10.40(bXvii). 

Under  case  law  construing  section  553  of  the  APA,  notice  of  informal  rulemaking 
must  be  "sufficiently  descriptive  of  the  'subjects  and  issues  involved'  so  that  interested 
parties  may  (iffer  informed  criticism  and  comments."  Ethyl  Corp.  v.  Environmental 

ProtectionA^ency,  541  F.2d  1,  48  (D.C.  Cir.)  {en banc),  cert,  denied 426  U.S.  941 

t 
I 

( 1976).  Noti  zc  is  sufficient  under  the  APA  "if  it  affords  interested  parties  a  reasonable 
opportunity  to  participate  in  the  rulemaking  process."  Forester,  559  F.2d  at  787;  accord 
State  ofSoum  Carolina  ex  ret.  Tindal  v.  Block,  111  F.2d  874,  885  (4th  Cir.  1983),  ceru 
denied,  465  U.  S.  1080  (1984).  And,  insofar  as  the  proposal  to  regulate  relies  on  a 
technical  study  or  specific  data  essential  to  an  understanding  of  the  rule,  the  notice  should 
disclose  this  information  to  the  extent  needed  to  allow  for  "meaningful  comment " 
ConnecHcut  light  and  Power  Co.  v.  Nuclear  Regulatory  Commission,  673  F.2d  525,  530- 
531  (D.C.  Cii-.),  cm.  denierf,  459  U.  S.  835  (1982). 
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In  this  instance,  the  Agency's  Jurisdictional  Analysis  met  both  the  APA'  s  notice 

requirements  (as  intwpreted  by  prevailing  case  law),  as  well  as  FDA's  own  procedural 

requirements.  The  Agency  by  any  standard  "fulfilled  its  obligation  to  make  its  views 

known  to  the  public  in  a  concrete  and  focused  form  so  as  to  make  criticism  or  formulation 

of  alternatives  possible."  Air  Transport  Ass  'n  of  America  v.  Civil  Aeronautics  Board,  732  ^ 

F.2d  219, 225  (D.C.  Cir.  1984)  (quoting  Home  Box  Office,  Inc.,  567  F.2d  at  36). 

1.        The  Agency  Provided  Adequate  Notice  of  the  Key  Legal  and  Factual 
Issues 

Although  the  APA's  notice  requirements  could  have  been  met  by  a  far  briefer 
presentation,  the  Agency  chose  to  supply  the  public  with  a  discussion  of  its  Jurisdictional 
Analysis  that  explored  in  full  the  wide  range  of  faaual  and  legal  issues  presented.  In  doing 
so,  the  Agency  discussed  a  number  of  the  issues  that  the  industry  commenters  claimed 
were  missing  from  the  Jurisdictional  Analysis. 

The  comments  contended  that  the  Agency  failed  to  discuss  past  instances  in  which 
it  declined  to  exercise  jurisdiction  over  cigarettes  and  smokeless  tobacco  products, 
including  FDA's  response  to  a  1977  citizen  petition.  One  conunent  in  particular  insisted 
that  such  a  discussion  would  have  alerted  the  public  to  the  idea  that  Congress  enacted 
preemptive  legislati(Hi  in  reliance  on  FDA's  past  pronouncements,  legislation  which  the 
comments  argue  bars  FDA  firom  regulating  these  products. 

The  Agency  acknowledged  in  its  Jurisdictional  Analysis  that  it  has  in  the  past 
refrained  firom  exercising  jurisdiction  generally  over  all  cigarettes  and  smokeless  tobacco 
products  (provided  claims  were  not  made  for  the  product).  60  FR  41482  n.5.  Among 
other  things,  the  Agency  referred  readers  to  the  published  decision  in  Action  on  Smoking 


( 
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and  Health  \aSH)  v.  Harris,  655  F.2d  236  (D.C.  Cir.  1980).  That  decision  reviewed  the 

Agency's  rejection  of  the  1977  citizen  petition,  which  one  comment  claimed  the  Agency 
"conscientiously  avoid[ed]"  in  the  Jurisdictional  Analysis  in  order  to  "mislead[J"  the 
public.'^'  ^  fot  only  does  the  ASH  opinion  discuss  the  petition  and  the  Agency's  position 
at  that  time  with  respect  to  exercising  jurisdictional  generally  over  cigarettes,  it  also 
recounts  forjthe  reader  the  Agency's  historical  position  on  the  issue.  655  F.2d  at  237-241. 
Moreover,  the  Agency  placed  in  the  administrative  record  copies  of  (k)cuments  in  which 
FDA  declined  to  exercise  jurisdiction,  including  FDA's  response  to  ASH's  1977  citizen 
petition.'^ 

In  addition,  the  Agency  attached  as  part  of  an  appendix  to  its  Jurisdictional 
Analysis,  coDies  of  the  Commissioner's  testimony  before  the  House  Subcommittee  on 
Health  and  tl  le  Environment  of  the  Q)mmittee  on  Energy  and  Conunerce  on  March  25, 
1994  J247  ^jjjjjg  outset.  Commissioner  Kessler  stated: 

Although  FDA  has  long  recognized  that  the  nicotine  in 
tobacco  products  produces  drug-like  effects,  we  never 
stepped  in  to  regulate  most  tobacco  products  as  drugs.  One 
of  the  obstacles  has  been  a  legal  one.  A  produa  is  subject 
to  regulation  as  a  drug  based  primarily  on  its  intended 
use With  certain  exceptions,  we  have  not  had  sufficient 


124S 


Joint  Comment  of  the  Smokeless  Tobacco  Manufactums,  Commem  (Jaa  2, 1996X  at  35.  See  AR 


(VoL526Ref.95). 
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See  Letter  from  Kemiedy  D  (FDA)  to  Banzhaf  J  (ASH)  (Dec  5, 1977).  See  AR  (VoL  503  Ref.  8882) 
(denial  of  1 977,  petitirai). 

Utter  from  GoVan  JE<FDA)  to  Banzhaf  J  (ASH)  (Nov.  25, 1980).  See  AR  (VoL  503  Ref.  8881). 

Public  Health  Cigarette  Amendments  of  1971,  Hearings  before  the  Consumer  Subcommittee  of  the 
Committee  on  Commerce,  U.S.  Senate,  92d  Cong.,  2d  Sess.  at  239-246.  See  AR  (VoL  503  Ref.  8894). 
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See  appencix  7  to  the  Jurisdictioiud  Analysis.  See  AR  (VoL  1,  Appendix  7). 
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evidence  of  such  intent  with  regard  to  nicotine  in  tobacco 

products 

Mr.  Chairman,  we  now  h^ve  cause  to  reconsider  this 
historical  view . . .  This  question  arises  today  because  of  an 
accumulation  of  infonnation  in  recent  months  and  years.  In 
my  testimony  today,  I  will  describe  some  of  the  information. 

Appendix  7  at  1-2  (foomote  omitted).  This  testimony,  like  the  reference  to  the  ASH 

decision,  adequately  put  the  public  on  notice  of  FDA's  past  position.'^ 

Nor  does  FDA  agree  with  the  conmient's  argument  that  Congress,  in  reliance  on 
past  FDA  pronouncements,  enaaed  legislation  precluding  FDA  firom  regulating  tobacco 
products  under  the  Act.  As  discussed  in  detail  in  sections  IV.  and  V.,  above,  the  Agency 
has  never  categorically  disclaimed  jurisdiction  over  tobacco  products  and  Congress  has 
never  expressly  forbidden  FDA  from  asserting  jurisdiction  over  these  products.  The 
Agency  had  no  affirmative  obligation  to  posit  in  the  Jurisdictional  Analysis  arguments  it 
believes  are  legally  infinn.  Cf.  Florida  Power  and  Light  Co.  v.  United  States,  846  F.2d 
765, 771  (D.C.  Cir.  1988),  cert,  denied,  490  U.S.  1045  (1989). 

Two  tobacco  industry  comments  also  claimed  that  the  Agency  unfairly 
underplayed  the  complexity  of  issues  such  as  "intended  use,"  product  categorization. 


'^^  Tlie  Agency's  dedsicm  not  to  include  a  pcoloaged  discussion  of  past  Agency  decisicns  is  also  based  od 
diefaathattheAgency  is  (^)erating  under  a  different  set  of  facts.  5ee  secti<Hi  IV.,  above.  Tlie  Agency 
did  not  conunit  a  procedural  encM*  by  failing  to  chronicle  exhaustively  decisions  it  made  in  a  factually 
distingiiishable  oxitexL 

One  of  the  commmts  also  faults  the  Agency  fw  failing  to  give  notice  of  the  "several"  citizen  petitkTns  filed 
since  1977  that  request  diat  the  Agency  regulate  cigarettes.  In  fact,  the  Agency  incorpcwated  by  reference 
into  the  docket  for  this  juiisdicticMial  determination  all  significant  dockets  c^)ened  since  the  conclusion  of 
the  ASH  litigation  that  relate  to  die  Agmcy's  jurisdiction  over  cigarettes  and  odier  nicotine  delivery 
systems.  The  index  the  Agency  provided  to  the  public  on  September  29, 1995,  in  conjunction  widi  the 
public  display  of  die  administrative  record  (as  of  tiiat  date),  included  a  description  of  9  dockets  die  Agency 
incorp(Hrated  by  reference  into  die  record  supporting  the  Jurisdictional  Analysis.  See  AR  (WoL  504 
Ref8934). 
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regulatory  authority  over  combination  products,  and  the  applicability  of  the  medical  device 

provisions  Of  the  Act  to  cigarettes  and  smokeless  tobacco.  Instead,  one  of  these 

comments  asserted  that  all  the  Agency  had  done  was  publish  "a  tendentious  anti-tobacco, 

pro-FDA-rqgulation  manifesto"  and,  as  such,  the  Agency's  notice  was  "fiaudulenL***^ 

The  Agency  disagrees  with  this  characterization,  whether  it  was  directed  at  the  Proposed 

Rule  or  at  the  Jurisdictional  Analysis.  More  to  the  point,  the  Agency  disagrees  with  the 

argument  th|at  the  Agency  somehow  deprived  the  public  of  fiair  notice  of  its  Jurisdictional 

Analysis. 

Aga  n,  to  satisfy  the  APA's  notice  requirement  for  infonnal  rulemaking,  the 

Agency  must  specify  with  particularity  the  legal  authority  on  which  its  proposal  is  based,^ 


lUS 


K.  Davis,  Administrative  Law  Treatise  (3d  ed.  1994),  at  299.  Notice  must  be 
"informativl"  and  must  "fairiy  apprise"  interested  persons.  W.  at  299-300.  The  Agency 
notes,  however,  that  it  need  not  unravel  for  the  public  each  and  every  theoretical  step  in 
the  analysis^  See  Chemical  Waste  Management,  Inc.  v.  Environmental  Protection 
Agency,  86^  F.2d  1526, 1535  (D.C.  Cir.  1989)  (even  where  Agency  statement  in  notice  of 
rulemaking  assumes  rather  than  invites  comments  on  an  issue,  notice  is  sufficient  if  it 
provides  interested  parties  'Svith  a  clear  indication  of  the  agency's  intended  course  of 


action. 


not 


is  simply 
be  contained 


);  Center  for  Auto  Safety  v.  Peck,  751  F.2d  1336,  1361  (D.C.  Cir.  1985)  ("It 


the  case,  however,  that  all  of  the  essential  postulates  for  an  agency  rule  must 
in  the  record"). 


''*'  Joint  Comment  of  tlie  Smokeless  Tobacca  Manufacturers,  Comment  (Jan.  2, 19%),  at  33.  See  AR 


(VoL  526  Ref 


95). 
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Nevertheless,  the  Agency  {xovided  the  public  a  dialled  explanaticm  of  why  it 

regards  cigarettes  and  smokeless  tobacco  as  drug/device  combinations  products,  and  why 

it  believes  the  device  provisions  of  the  Act  may,  and  should,  be  used  to  regulate  these 

products.  The  Agency  set  forth  its  rationale  for  regulating  these  products  as  devices  in 

both  the  Jurisdictional  Analysis  itself,  s^«  60  FR  41521-41525,  and  in  tl^  Proposed  Rule, 

s^e  60  FR  41348-41350.  Further,  the  Agency  identified  for  the  public  in  the  Proposed 

Rule  the  precise  statutory  provisions  under  which  it  proposed  to  regulate  these  products. 

60  FR  41346^1352, 41372. 

The  Agency  also  put  the  pid>lic  on  notice,  by  referencing  the  Intercenter 
Agreement,  see  60  FR  41521 ,  that  preloaded  drug  delivery  systems  are  often  regulated 
using  the  drug  authorities  under  the  Act  The  Agency  adequately  e^^lained — fornotice 
purposes — ^why  in  this  instance  it  proposed  a  different  approach.  60  FR  41348-41350. 

With  respect  to  the  application  of  the  concept  of  "intended  use,"  the  lengthy 
discussion  in  Part  II  of  the  Jurisdictional  Analysis  provided  the  public  with  full  disclosure 
of  the  Agency' s  rationale  for  regulating  cigarettes  and  smokeless  tobacco  based  on  the 
"intended  use"  of  these  products.  The  core  facts  and  precedents  on  which  the  Agency 
relied  were  displayed  in  a  marmer  the  Agency  believes  invited  maximum  public  scrutiny. 
The  Agency  even  provided  the  public  with  1 1  different  examples  (9  from  the  1980's  and 
1990' s)  of  the  application  of  the  intended  use  concept  to  the  dejtermination  of  whether  a 
product,  absent  express  claims,  may  be  regulated  as  a  drug  or  a  device.  60  FR  41527- 
41 53 1 .  This  level  of  explanation  more  than  satisfied  the  requirements  of  the  APA  as 
interpreted  by  the  relevant  case  law. 
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Fin;  illy,  the  quantity  and  quality  of  comments  the  Agency  received  on  the 

Jurisdictional  Analysis  and  the  proposed  rule  suggest  that,  in  fact,  the  public  was 
adequately  notified  of  the  relevant  issues.  The  Agency  received  more  comments  on  these 
two  documents  than  it  has  ever  received  on  any  other  subject,  with  over  700,000 
comments  (including  form  letters)  and  over  95,000  distinct  or  unique  sets  of  comments. 
More  important,  the  Agency  received  hundreds  of  pages  of  comments  on  the  very  issues  • 
the  Agency.is  said  to  have  hidden  from  the  public.  Indeed,  the  two  industry  commenteis 
who  compliined  most  vigorously  about  the  supposed  deficiencies  in  the  Jurisdictional 
Analysis  and  the  Proposed  Rule  themselves  litaally  filed  volumes  of  comments  on  the 
issues  they  elaim  the  Agency  concealed.^^  Even  the  comments  of  interested  nonindustry 
persons  evidenced  fair  notice  of  the  Agency's  historical  position  and  feir  notice  of  the 
Agency' s  relasoning  for  applying  the  device  provisions  of  the  act  to  cigarettes  and 
smokeless  ttbacco.*^*  ' 

In  dhemical  Waste  Management,  869  F.2d  at  1535,  the  plaintiff  complained  that 
the  Environmental  Protection  Agency's  notice  of  proposed  rulemaking  treated  a  certain 
controversial!  issue  "as  an  accomplished  fact"  Like  two  of  the  comments  here,  the 
plaintiff  in  Chemical  Waste  Management  argued  that  the  APA  required  the  agency  to 


See,  e.g..  Joint  Commcnis  of  the  Smokeless  Tobacco  Manufactuias,  Comment  (Jan.  2, 1996),  at43- 
73  (discussing  the  Agency's  historical  position  on  Agency  jurisdiction  over  tobacco  pnxlucts),  99-258 
(discussing  the  Agency's  aw)Iication  of  the  concept  of  intoided  use  to  tobacco  products),  and  259-307 
(analyzing  the  Agency's  positiOT  that  cigarettes  and  smokeless  tobacco  are  combinatiOT  products  that  may 
be  regulated  as  restricted  devices).  See  AR  (VoL  526  Ref.  95).  Accord  Joint  Comments  of  Cigarette 
Manufacturers  at,  among  other  places,  VoL  I  (discussing  FDA's  historical  position  on  jurisdiction),  Vol. 
n  (discussing  the  concept  of  intended  use),  and  VoL  V  (discussing  the  regulation  of  cigarettes  as  medical 
devices).  See  AR  (VoL  535  Ref.  96). 

'"'  See,  e.g..  public  Citizen  Litigation  Group,  Comment  (Jan.  2, 1996),  at  29-43.  See  AR  (Vol.  7(X)  Ref. 
591);  American  Heart  Association,  Comment  (Dec.  26, 1995).  See  AR  (Vol.  700  Ref.  592). 
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highlight  the  fact  that  its  position  was  subject  to  debate  and  to  solicit  comments  on  the 

issue.  The  United  States  Court  of  Appeals  for  the  District  of  Columbia  rejected  this 

argument  because  EPA  had  provided  notice  of  its  intended  course  and  because  the  agency 

in  fact  received  numerous  comments  on  the  issue.  Id.\  see  also  Shell  Oil  Co.  v.  EPA,  950 

F.2d  741, 757  (D.C:  Cir.  1991)  (recognition  of  a  certain  issue  by  commenters  may  be  used 

to  infer  that  adequate  notice  of  the  issue  was  given);  Haralson  v.  Federal  Home  Loan 

Bank  Board,  678  F.  Supp.  925, 926  (D.D.C.  1987)  (same). 

As  in  cases  such  as  Chemical  Waste  Management,  the  comments  FDA  received 
demonstrate  that  there  is  no  serious  claim  to  be  made  that  the  Agency  has  concealed  issues 
from  the  public.  Interested  persons  representing  both  sides  in  this  controversial 
proceeding  commented  on  the  very  issues  the  Agency  supposedly  underplayed  in  its  notice 
of  proposed  rulemaking. 

At  bottom,  the  comments  that  challenge  the  adequacy  of  the  Agency' s  proposal 
confuse  the  merits  of  the  issue  with  procedure.  The  supposed  deficiencies  in  FDA's  legal 
reasoning,  and  the  supposed  failure  to  discuss  contrary  authorities,  raise  substantive  issues 
to  be  resolved  during  die  comment  and  response-to-comment  phase  of  the  proceeding. 
The  possibility  that  some  of  the  Agency's  legal  conclusions  may  be  subject  to  debate  does 
not  render  the  notice  inadequate.  See  Chemical  Waste  Management,  869  F.2d  at  1535; 
Natural  Resources  Defense  Council,  Inc.  v.  Hodel,  618  F.  Supp.  848,  864-865 
(E.D.  Cal.  1985). 
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The  Agency  Provided  a  '^Reasoned  Explanation"  for  Its  Current 
Position 

Sevf  ral  tobacco  industry  comments  also  claimed  that  the  Agency  violated  the 
APA's  notioe  provisions  by  £ailing  to  include  a  "reasoned  explanation"  for  departing  from 


notice 


past  precedent  on  the  issue  of  whether  to  regulate  all  cigarettes  and  smokeless  tobacco.  In 
their  view,  the  Jurisdictional  Analysis  and  Proposed  Rule  are  procedurally  infirm  because 
the  Agency  did  not  adequately  explain  its  basis  for  past  decisions  not  to  regulate  these 
products,  and  did  not  distinguish  those  decisions  from  its  present  position.  One  of  these 
conunents  likewise  asserted  that  the  Agency  was  required  to  include  in  the  administrative 
record  each  and  every  document  "that  formed  the  basis  for,  or  was  an  expression  or 
reflection  oli  FDA's  consistent  position  over  more  than  80  years  that  it  does  not  have 
jurisdiction  to  regulate  cigarettes."  The  absence  of  this  material,  according  to  the 
comment,  demonstrates  that  the  Agency  failed  to  consider  "obviously  relevant"  contrary 
information  in  asserting  jurisdiction  and  in  proposing  to  regulate  these  products.'^^ 

The  iiuthorities  cited  in  the  comments  require  that,  by  the  close  of  an 
administrative  proceeding,  the  Agency  must  provide  a  "reasoned  explanation"  to  the 
extent  the  Afiency  has  departed  from  a  prior  formal  positioa  See,  e.g..  International 
Union,  Unit  'dAuto  Workers  v.  NLRB,  459  F.2d  1329  (D.C.  Cir.  1972)  (chaUenge  to  final 
decision  of  ikbor  board);  Greyhound  Corp.  v.  ICC,  551  F.2d  414  (D.C.  Cir.  1977) 
(challenge  t(^  final  order  of  the  ICC);  Baltimore  and  Annapolis  Railroad  Co.  v. 
Washington^etro.  Area,  642  F.2d  1365  (D.C.  Cir.  1980)  (challenge  to  final  order  of 


1252 


Joint  Cominents  of  Cigarette  Manufacturers,  Comment  (Jan.  2, 1996),  Vol.  XII,  at  16.  See  AR  (Vol 
535  Rcf.  %). 
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transit  commission);  RKO  Gen.,  Inc.  v.  FCC,  670  F.2d  215  (D.C.  Cir.  1981),  cert,  denied, 

456  U.S.  927  ( 1982)  (challenge  to  final  order  of  Federal  Communications  Commission 

drying  r»iewal  of  television  license);  see  also  Motor  Vehicle  Mfrs.  Ass'n  v.  State  Farm, 

Mutual  Auto  Insurance,  463  U.S.  29, 43  (1983)  (challenge  to  final  rule  rescinding  passive 

restraint  seatbelt  requirement  contained  in  a  Department  of  Transportation  standard). 

None  of  these  cases,  which  involve  challenges  to  fiunal  Agwicy  orders  and  final  rules,  holds 

that  at  the  notice  stage  of  a  proceeding,  when  an  Agency  is  proposing  to  depait  from  a 

prior  position,  the  Agency  must  provide  a  comprehensive  "reas(Mied  explanation." 

The  Agency  nevertheless  agrees  that  the  rulemaking  proceeding,  taken  as  a  whole, 
should  clearly  and  rationally  justify  changes  in  existing  policies.  Thus,  FDA  included  in  its 
Jurisdictional  Analysis  ample  reference  to  its  prior  policy  and  a  more  than  ample 
discussion  of  the  Agency's  rationale  for  changing  its  policy.  Indeed,  the  v^y  intent  of  the 
Jurisdictional  Analysis,  the  622  foomotes  supporting  the  analysis,  its  appendices,  and  the 
more  than  1 3,(X)0  documents  put  on  the  administrative  record  was  to  provide  the  public 
with  a  full  view  of  the  new  evidence  that  supports  the  need  for  the  Agency  to  take  a 
different  approach  to  the  regulation  of  these  products. 

As  FDA  made  clear  at  the  outset  of  its  Jurisdictional  Analysis,  its  decision  to 
propose  to  regulate  these  products,  when  in  the  past  it  did  so  only  when  claims  were 
made,  is  based  on  the  fiaa  that  "[t]he  quality,  quantity,  and  scope  of  the  evidence  available 
to  FDA  today  is  greater  than  any  other  time  when  FDA  has  considered  regulation  of 
cigarettes  and  smokeless  products."  60  FR  41464,  n.l.  Foomote  5  of  the  Jurisdictional 
Analysis,  in  particular,  made  clear  that:  (1)  The  Agency  in  the  past  had  declined  to 
exercise  jurisdiction  generally  over  these  products;  and  (2)  the  reason  for  taking  a  different 

649 


45306    Federal  Register  /  Vol.  61,  No.  168  /  Wednesday.  August  28.  1996  /  Rules  and  R^ulations 

j  VI.B.2. 

position  toda  i  is  that  the  evidence  before  the  Agency  regarding  the  intended  use  of  these 

products  "ha^  changed  dramatically."  60  FR  41482,  n.5.  In  addition,  the  Agency 
repeatedly  stated  that  its  analysis  was  based  on  "evidence  now  available  to  the  Agency," 
60  FR  41464.  "current  evidence,"  60  FR  41466,  evidence  accumulated  since  1980, 60  FR 


41482,  n.5,  aiid  evidence  that  has  emerged  since  1980  or  was  not  widely  known  until 
recently;  60  FR  41483-41484, 41539. 

Neither  the  APA  nor  the  case  law  cited  in  the  comments  requires  an  agency  to 


t 


provide  a  thorough  "reasoned  explanation"  for  departing  from  precedent  at  the  notice 
stage  of  a  proceeding.  Rather,  the  APA  at  most  requires  that  the  Agency  give  notice  of  its 
proposal  to  tajce  a  different  position  or  view,  and  give  enough  informati(Mi  to  allow  the 
public  a  reasonable  opportunity  to  comment.  Not  until  the  close  of  the  proceeding,  after 
public  commtot  has  been  received,  must  the  Agency  ensure  that  it  has  provided  a  full 
"reasoned  explanation."  The  Agency  believes  in  this  instance  that  its  discussion  at  the 
notice  stage  met  the  standard  that  courts  ordinarily  do  not  impose  until  the  close  of  an 
administrative  proceeding.  Nonetheless,  the  Agency  has  provided  further,  detailed 
discussion  of  the  legal  and  factual  bases  for  taking  its  current  position  in  this  document. 
5ee  section  r  ^,  above. 

Finall  ^  the  Agency  does  not  agree  that  it  was  required  to  include  in  the  record,  at 
the  notice  sta^e,  each  and  every  prior  Agency  "decision,  statement,  and  finding."  Rather, 
the  Agency  acpropriately  included  in  the  record  of  proposed  rulemaking  enough 
documentatic^  to  give  the  public  notice  of  the  Agency's  prior  position,  and  notice  of  the 
Agency' s  pri6r  reasoning  for  declining  to  exercise  jurisdiction  generally  over  these 
products  (absint  express  claims).  For  example,  the  Agency  incorporated  by  reference  into 

650 


Federal  Register  /  Vol.  61.  No.  168  /  Wednesday,  August  28,  1996  /  Rules  and  Regulations    45307 


VI.C. 

the  administrative  record  for  this  jurisdictional  determination  all  significant  dockets  opened 

since  the  conclusion  of  the  1977  ASH  litigation  that  relate  to  the  Agency's  jurisdiction 
over  these  products.  In  addition,  the  Agency  included  in  the  reconl  its  response  and 
supplemental  response  to  the  original  ASH  citizen  petition.  Those  documents  outline  in 
detail  the  "contrary"  view  the  Agency  has  allegedly  concealed,  including  full  discussions  of 
the  Agency's  enforcement  history  with  respea  to  tobacco  products  and  the  Agency's 
significant  past  pronouncements  on  the  subject.  In  any  case,  the  tobacco  industry  itself, 
through  its  comments,  has  introduced  many  of  the  Agency's  earlier  statements  into  the 
administrative  record  for  this  proceeding.  Thus,  unlike  the  facts  presented  in  cases  such  as 
Public  Citizen  v.  Heckler,  653  F.  Supp.  1229  (D.D.C.  1986)  and  Walter  O.  BosweU 
Memorial  Hospital  v.  Heckler,  749  F.2d  788  (D.C.  Cir.  1984),  as  referenced  in  the 
comment,  the  administrative  record  for  this  proceeding  already  contains  the  "adverse" 
information  claimed  to  be  laddng,  by  virtue  of  the  Agency's  inclusion  of  documents  in  the 
record  and  the  comments  received  by  the  Agency. 

C.        ADEQUACY  OF  THE  COMMENT  PERIOD  J 

FDA  received  at  least  one  comment  urging  that  the  comment  period  for  both  the 
Jurisdictional  Analysis  and  the  Proposed  Rule  was  unreasonably  short  in  light  of  the 
complexity  of  the  Proposed  Rule,  the  number  of  materials  the  Agency  put  on  public 
display,  and  the  possible  impact  of  the  rule  on  the  tobacco  industry.  This  comment  argued 
that  the  Agency  aaed  arbitrarily  and  capriciously  in  deciding  to  "limit"  the  comment 
period  to  144  days  from  the  publication  of  the  August  1 1, 1995,  Proposed  Rule  and 
Jurisdictional  Analysis  and  95  days  from  the  public  release  of  the  documents  FDA 
considered  but  did  not  rely  upon. 
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Far  from  having  "limited"  the  comment  period,  FDA  provided  more  than  twice  as 

much  time  for  comment  as  the  Agency's  regulations  require.  See  60  FR  53560  (Oct.  16, 
1995)  (extehding  comment  period  for  Proposed  Rule);  60  FR  53620  (Oct  16, 1995) 
(extending  comment  period  on  Jurisdictional  Analysis). 

The)  APA  requires  only  that  an  agency  "give  interested  persons  an  opportunity  to 
participate  In  the  rule  making  through  submission  of  written  data,  views,  or  arguments. . ." 
5  U.S.C.  533(c).  This  is  aU  the  APA  requires;  there  is  no  statutory  requirement 
concemingjhow  many  days  an  Agency  must  allow,  nw  is  there  a  requiremrat  that  an 
Agency  must  extend  the  period  at  the  request  of  an  interested  person.  See  Phillips 


Petroleum  Co.  v.  Environmental  Protection  Agency,  803  F.2d  545, 559  (10th  Cir.  1986). 

FDA*s  own  regulations  generally  afford  the  public  60  days  to  comment  on  a 
Proposed  Rule,  unless  the  Clommissioner  shortens  or  lengthens  the  period  for  good  cause. 
21  CFR  10j40(bX2).  Executive  Order  12889  implementing  the  North  American  Free 
Trade  Agreement  prescribes  a  minimum  comment  period  of  75  days  on  certain  proposed 
rules,  except  when  good  cause  is  shown  for  a  shorter  comment  period.  See  58  FR  69681 
(Dec.  27, 1993). 

Hedc,  the  Agency  provicted  the  public  with  144  days  from  the  publication  of  the 
Jurisdictional  Analysis,  139  days  finom  the  release  of  the  documents  the  Agency  cited  in 


support 


oflhe 


Jurisdictional  Analysis  (on  August  16, 1995),  and  95  days  firom  the  release 


of  the 


materials 


the  AgeiMjy  considered  but  did  not  directly  rely  upon  (on  September  29, 


1995).  Thtts,  even  when  counting  from  the  date  the  Agency  released  additional 
documents  on  which  it  did  not  rely,  the  Agency  provided  much  more  time  for  conmient 
than  its  regulations,  or  the  Executive  Order,  require. 
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Further,  on  March  20, 1996,  the  Federal  Register  published  notice  of  an  additional 

30  day  comment  period  limited  to  specific  documents  the  Agency  added  to  the  docket  in 
support  of  the  Agency's  analysis  of  its  jurisdiction.  See  61  FR  1 1419  (Mar.  20, 1996). 
Although  the  Agency  expressly  limited  the  scope  of  the  matters  on  which  interested 
persons  could  comment,  the  March  20, 1996,  action  did  provide  the  public  with  yet         ♦ 
another  30  days  on  which  to  comment  on  issues  related  to  such  core  subjects  as  the 
manipulation  of  the  nicotine  content  of  cigarettes  and  smokeless  tobacco. 

The  Agency  is  not  persuaded  that  any  interested  person  has  been  unfairly 
prejudiced.  First,  FDA  considers  requests  to  extend  the  conunent  period  on  a  case-by- 
case  basis.  Here,  on  the  one  hand,  the  commenter  (the  Tobacco  Institute  together  with 
five  major  tobacco  companies)  presented  in  its  request  for  additional  time  no  compelling 
reasons  to  extend  the  period  (such  as  a  new,  material  study).  On  the  other  hand,  FDA  is 
faced  with  a  matter  raising  serious  public  health  concerns.  For  those  reasons,  the  Agency 
denied  the  request  to  extend  the  period  for  as  much  time  as  the  commenter  had  requested. 
See  60  FR  53560. 

Second,  each  of  the  five  tobacco  companies  that  submitted  this  joint  comment  also 
filed  suit  against  FDA  immediately  aflw  FDA's  Jurisdictional  Analysis  and  notice  of 
proposed  rulemaking  went  on  public  display.  The  timing  appears  to  indicate  that  these 
fums  had  been  preparing  to  respond  to  an  FDA  proposal  to  regulate  cigarettes  and 
smokeless  tobacco  for  some  time.  In  any  case,  the  cigarette  riianufacturers  were  able, 
jointly,  to  submit  2,000  pages  of  comments  and  45,000  pages  of  exhibits  and  the 
smokeless  tobacco  manufacturers  were  able  to  jointly  submit  474  pages  of  comments  and 
3,372  pages  of  exhibits  within  the  time  allotted  for  commenting  on  the  Jurisdictional 
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Analysis  an<  Proposed  Rule.  Their  submissions  far  outweigh  any  others.  The  Agency, 

therefore,  is  not  persuaded  that  these  commenters  suffered  prejudice  as  a  result  of  FDA's 

altowing  twice  as  much  time  as  the  Agency's  regulations  require.  See  Conference  of  State 

'Bank  Supervisors  v.  Office  of  Thrift  Supervision,  792  F.  Supp.  837, 843  (D.D.C.  1992) 

(in  light  of  the  comments  received,  court  declined  to  find  that  30  day  comment  period  was 

insufficient  lo  aUow  opportunity  for  meaningful  public  participation);  Phillips  Petroleum 

Co.,  803  F.2|d  at  559  (citing  cases  in  which  courts  have  upheld  notice  periods  of  45  days 


or  less). 

In  sum,  the  Agency  bdieves  it  provided  ample  additional  time  for  comments — 

neariy  90  days  more  than  is  provided  for  in  the  Agency's  own  procedural  regulation. 

Given  that  i|  received  over  700,000  comments,  including  95,000  distinct  sets  of    . 

comments,  me  Agency  is  not  persuaded  that  the  length  of  the  comment  period  unfairly 

hampered  the  quality  of  the  public  debate  on  this  matter. 

D.        THE  NEED  FOR  "ADDITIONAL  PROCEDURES^ 

Finahy ,  one  comment  claimed  that  the  Agency' s  use  of  William  A.  Farone'  s 


statement'^ 
feimess.'^*^ 


"and  other  similar  documents"  raises  "serious  issues  of  procedural 
The  comment  asserted  that  "FDA  appears  to  treat"  Farone  as  if  he  has 


current  first*hand  knowledge  of  internal  company  deliberations,  and  that  FDA  is  using 
;*s  staler 


Farone* 


sment  as  "testimonial  evidence."  Based  on  this  characterization  of  the 


'^^^  William  A.  Farcme  was  the  director  of  applied  research  in  the  research  and  developn^nt  department 
of  Philip  Morris  U.S.A.  See  Faroie  WA,  The  Manipulatioa  and  Qmtrol  of  Nicotine  and  Tar  in  die 
Design  and  Manufacture  of  Cigarettes:  A  Scientific  Perspective  (Mar.  8, 1996),  at  17.  See  AR  (VoL  638 
Rcf.2).  I 

'^^  Joint  Coniments  of  the  Qgarette  Manufacturers,  Supplemental  Comment  on  the  Statement  of  William 
A.  Farone  (Apr.  19, 19%).  at  15.  See  AR  (VoL  700  Ref.  223). 
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Farone  report,  the  commenter  argued  that  it  should  be  allowed  the  opportunity  to  confront 

and  cross-examine  Farone  on  the  record,  examine  any  notes  taken  by  FDA  in  interviews 

with  Farone,  and  obtain  an  extension  of  the  comment  period  in  order  to  take  Farone' s 

deposition  in  a  pending  civil  proceeding  (to  which  FDA  is  not  a  party). '"' 

The  Agency  added  the  Farone  statement  and  two  affidavits  from  former  tobacco 
industry  employees  as  possible  additional  support  (but  by  no  means  crucial)  for  the 
Agency's  determination  that  it  has  jurisdiction  over  cigarettes  and  smokeless  tobacco 
(because  these  products  are  intended  for  use  as  drug  delivery  devices).  Tlie  comment 
failed  to  cite  any  legal  authority  to  advance  the  proposition  that,  in  making  such  a 
jurisdictional  determination,  the  Agency  must  allow  for  cross-examination  of  witnesses 
and  discovery  of  investigatory  notes. 

A  brief  review  of  the  procedures  the  Agency  employed  in  reaching  its  final 
jurisdictional  determination  is  in  oid^.  At  the  same  time  that  the  Agency  published  notice 
of  its  proposal  to  regulate  nicotine-containing  cigarettes  and  smokeless  tobacco,  see  60 
FR  41314,  the  Agency  also  published  the  results  of  its  lengthy  investigation  into,  and 
comprehensive  analysis  of,  the  Agency's  jurisdiction  over  these  products.  See  60  FR 
41453.  Because  of  the  unique  iiiqx)rtance  of  the  jurisdictional  issue,  the  Agency  made  its 
analysis  available  to  the  public,  put  the  administrative  record  in  support  of  its  analysis  on 
public  display,  and  invited  comments  from  the  public  on  its  analysis.  When  the  Agency 
later  supplemented  the  record  in  support  of  its  Jurisdictional  Analysis  with  the  Farone 


"'*  In  a  letter  to  Grossi  PT,  Jr.,  counsel  for  Fliilip  Morris  Inc.,  from  Schultz  WB,  FDA  dq)uty 
conunissioner  for  policy,  dated  Apt.  12, 1996,  the  Agency  responded  to  these  very  iarguments.  In 
additicm  to  the  Agency's  discussi(xi  in  that  letter,  the  Ag^icy  offers  the  response  in  die  text  of  this 
document  See  AR  (VoL  71 1  Ref.  44). 
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report  and  two  affidavits  from  former  tobacco  industry  employees,  the  Agency  invited 
public  comn^ent  on  these  documents.  5^«  61  FR  1 1419.  Interested  persons  thus  were 
provided  the,oppoitunity  to  present  written  statements  consisting  of  facts,  data,  expeit 


affidavits,  studies,  argument,  and  other  relevant  information  with  whidi  to  challenge,  if 
they  chose,  the  Agency's  Jurisdictional  Analysis  and  documents  such  as  the  Farone  report 
that  support  it.  Finally,  in  this  document,  the  Agency  is  responding  to  all  peitinent 
comments  to  the  Agency' s  Jurisdictional  Analysis. 

FDA  has  primary  jurisdiction  to  determine  its  jurisdiction.  Weinberger  v.  Hynson, 
Westcott  &  Bunning,  Inc.,  412  U.S.  609, 627  (1973).  At  best,  FDA  must  ensure  that  it 
me^  "the  rudiments  of  fair  play"  in  determining  its  jurisdiction.  Id.    However,  neither 
the  Act  nor  the  APA  directs  the  Agency  to  commence  a  rulemaking  proceeding,  or 
conduct  a  fotmal  evidentiary  hearing,  before  making  a  jurisdictional  determination. 
Nevertheless!  FDA  chose  to  employ  the  process  outlined  above — a  notice  and  comment- 
type  procedure — as  a  means  by  which  to  give  the  public  an  opportunity  to  participate  the 
Agency' s  analysis  of  its  jurisdiction  and,  thereby,  m^  the  conditions  of  "fair  play." 

Thers  is  nothing  about  the  Farone  report  or  the  affidavits  from  former  iixlustry 

J  ' 

employees  that  would  now  require  that  the  Ageix;y  employ  even  mote  procedures.  In  an 
ordinary  informal  rulemaking  proceeding,  such  as  that  by  which  the  Agency  is 
promulgating  its  regulations  governing  cigarettes  and  smokeless  tobacco,  see  21  U.S.C. 
371(a),  an  interested  pwson  generally  has  no  right  to  cross-examii^  witnesses.  Compare 
21  U.S.C.  371(e)  (enumerating  those  instances  in  which  rulemaking  under  the  Act  may  be 
subject  to  adoitional  procedures,  including  the  opportunity  for  a  formal  evidentiary  hearing 
under  sections  556  and  557  of  the  APA);  see  Vermont  Yankee  Nuclear  Power  Corp,  v. 
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Natural  Resources  Defense  Council,  Inc.,  435  U.S.  519,  524  (1978).    Exceptions  to  this 

rule  can  be  made  where  Congress  has  expressly  provided  for  additional  procedures,  see  5 

U.S.C.  553(c),  or  where  the  rulemaking  proceeding  is  in  fact  a  "quasi-judicial 

determination"  in  which  "a  very  small  number  of  persons  are  'exceptionally  affected,  in 

each  case  upon  individual  grounds '"   Vermont  Yankee  Nuclear  Power  Corp.,  435 

U.S.  at  542  (quoting  United  States  v.  Florida  East  Coast  Ry.  Co.,  410  U.S.  224,  242-245 

(1973),  and  holding  that  the  APA  established  "the  maximum  procedural  requirements" 

that  courts  can  impose  upon  agencies  in  conducting  rulemaking  procedures  and  that  the 

circumstances  in  which  courts  may  require  additional  procedures,  "if  they  exist,  are 

extremely  rare");  Uad  Indus.  Ass'n,  Inc.  v.  EPA.  647  F.2d  1 130, 1 169- 1 170  (D.C.  Cir.) 

(interested  persons  face  an  extremely  heavy  burden  when  they  demand  that  an  Agency 

provide  procedures  not  required  by  statute,  such  as  cross-examination),  cert,  denied,  449 

U.S.  1042(1980). 

The  comment  FDA  received  did  not  seriously  attempt  to  show  that  the  Agency  is 
in  fact  engaged  in  the  type  of  individualized  determination  described  in  Vermont  Yankee, 
nor  did  it  reference  any  statutory  provisions  that  would  require  additional  procedures  in 
this  instance.  Instead,  the  comment  rested  its  argument  on  the  '^testimonial"  and  "first- 
hand" nature  of  the  Farone  report  The  mere  labeling  of  evidence  in  this  way  does  not 
change  the  nature  of  a  proceeding.  Indeed,  the  tobacco  industry  with  their  comments 
submitted  statements  of  individuals  as  exhibits.  Nor  is  the  company-specific  nature  of  the 
evidence  determinative. 

The  issue,  instead,  depends  upon  the  purpose  for  which  the  Agency  intends  to  use 
the  evidence.  See  United  Air  Lines,  Inc.,  766  F.2d  at  1119;  Ass'n  of  National 
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Inc.  V.  FTC,  (ill  F.2d  1151,  1 164-1 165  (D.C.  Cir.  1979),  cert,  denied,  447 


U.S.  921  (1980).  Where,  as  FDA  has  done  here,  the  Agency  is  relying  on  evidence  to 
reach  essentially  legislative  judgments,  for  prospective  application,  and  for  the  purpose  of 
regulating  an  entire  industry,  there  is  overwhelming  authority  that  an  evidentiary  hearing 
with  cross-examination  of  witnesses  is  not  required.  See,  e.g.,  Vermont  Yankee  Nuclear 
Power  Corp±  435  U.S.  at  524;  Uad  Indus.  Ass'n,  Inc.,  647  F.2d  at  1 169-1 170,  United 
Air  Unes,  Inc.  v.  Civil  Aeronautics  Board,  766  F.2d  1 107, 1 1 16-1 121  (7th  Cir.  1985); 
Cleveland  EJec.  Illuminating  Co.  v.  EPA,  572  F.2d  1 150, 1 160  (6th  Cir.),  cert,  denied, 
439  U.S.  91(^  (1978);  Miami  Nation  of  Indians  of  Indiana,  Inc.  v.  Babbitt,  887  F.  Supp. 
1158, 1173  (N.D.Ind.  1995). 

The  Agency  is  relying  on  documents  such  as  the  Farone  report  to  support  its 
jurisdiction  Qver  two  broad  categories  of  products  (cigarettes  and  smokeless  tobacco),  and 
over  all  persins  who  manufacture,  distribute,  and  sell  these  products.  The  Agency's 
inquiry  into  the  operations  of  the  leading  tobacco  firms  was  intended  not  to  restrict  or 
punish  particular  firms  based  on  individualized  grounds,  but  rather  was  intended  to 
support  regulatory  controls  that  extend  to  the  entire  industry.  TTius,  the  Agency's  Final 
Rule  governing  youth  access  to  cigarettes  and  smokeless  tobacco  i»xxlucts  is  properly 
characterized  as  rulemaking  proceeding  "in  its  purest  form."  Vermont  Yankee,  435  U.S.  at 
542  n.l6;  ac  :ord  Lead  Indus.  Ass'n,  647  F.2d  at  1 171  n.l  19.  The  fact,  then,  that  Farone 
at  one  time  worked  for  a  leading  tobacco  firm  does  not  change  the  purpose  of  this 
jurisdictional  determination  or  in  any  way  trigger  the  need  for  additional  procedures.  See 
Commodity  $lxchange.  Inc.  v.  Commodity  Futures  Trading  Comm.,  543  F.  Supp.  1340, 
1351  (S.D.N|.Y.  1982)  (summarizing  case  law  holding  that  'Hnformal  rulemaking  could 
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include  an  examination  of  past  practice  in  order  to  prescribe  future  rules,"  and  that  "even 

when  only  one  entity  is  the  immediate  subject  of  an  Agency's  action,  this  alone  does  not 

change  its  rulemaking  nature . . ."),  ajfd,  IQIi  F.2d  682  (2d  Cir.  1983). 

The  comment  also  complained  that  FDA's  decision  not  to  make  available  its 
interview  notes  with  witnesses  who  have  come  forward  with  public  statements  {i.e., 
Farone,  Rivers,  and  Uydess)  raised  issues  of  "procedural  fairness."'^  This  concern, 
however,  is  offset  by  tte  confidential  nature  of  such  material  and  by  the  limited  extent  to 
which  the  Agency  relied  on  the  public  statements  of  Uydess  and  Farone.  The  public  is 
entitled  to  notice  of,  and  the  opportunity  to  comment  on,  all  materials  upon  which  the 
Agency  has  relied.  For  that  reason,  the  Agency  published  notice  of  the  three  witnesses' 
statements,  placed  the  statements  on  the  public  docket,  and  afforded  the  public  an 
opportunity  to  comment  on  them.  The  former  employers  of  these  witnesses,  in  particular, 
had  the  opportunity  to  challenge  the  witnesses'  statements  by  affidavit  or  rebuttal 
documentation.  The  Agency  has  decided  to  cite  to  the  publicly-released  Uydess  affidavit 
and  the  Farone  report  in  this  jurisdictional  determination  only  to  the  extent  it  has  on  hand 
information  from  other  sources  that  corroborates  or  confirms  the  information  that  Uydess 
and  Farone  have  given.'^  Therefore,  the  Agency  has  proceeded  fiairiy  in  its  use  of  these 
witnesses'  statements. 

The  comment's  suggestion  that  there  should  be  public  access  to  the  notes  and 
transcripts  of  the  confidential  interviews  with  these  witnesses  raises  a  fundamental  issue 


1256 


Joint  Comment  of  Cigarette  Manufacturers,  Comment  (Apr.  19, 19%),  at  16.  See  AR  (VoL  700 


Ref.  223). 

'^"  The  Agency  has  decided  not  to  rely  on  die  Rivers  affidavit  in  diis  document 
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with  impli<  ations  that  go  beyond  this  jurisdictional  determination.  The  Agency  has  broad 

authority  ti  >  conduct  investigations  for  the  purposes  of  the  Food,  Drug,  and  Cosmetic  Aa, 
21  U.S.C. :  $72  and  374.  In  conducting  these  investigations,  it  may  be  necessary  for  the 
Agency  to  pledge  confidentiality  to  individuals  who  provide  certain  information  and  who 
fear  retaliation  if  their  identities  are  disclosed.  Such  disclosure  may  occur,  directly,  by 
naming  than,  or  indirectly,  by  disclosing  information  only  they  could  have  provided.  It  is 
essential  to  the  overall  missi(xi  of  the  Agency  that  it  sustain  a  r^utation  for  maintaining 
the  confidfflitiality  of  information  given  to  it  in  confidence.  Otherwise,  the  Agency  risks 
losing  invaluable  sources  of  information  which  the  Agency  must  have  to  carry  out  its 
statutory  responsibilities.  Moreover,  disclosure  of  underiying  investigatory  materials  may, 
in  some  in$tances,  reveal  the  Agency's  investigatory  techniques,  procedures,  and  methods, 
that  it  is  entitled  to  shield  from  the  public.  See  5  U.S.C.  552(bX7).  In  other  instances, 
underiyingj  investigatory  mat»ials  may  inchide  trade  secrets  or  other  confidential 
commercial  information,  which  the  Agency  is  obligated  to  keep  confidential  See  5  U.S.C. 
552(bX4)J  See  generally  60  FR  66981, 66982  (Dec.  27, 1995)  (the  Agency's  Statement  of 
Procedures  for  Handling  (Confidential  Information  in  Rulemaking);  see  also  5  U.S.C. 
552(bX6)  ind  (bX7).  Thus,  an  express,  unequivocal  waiver  of  confidentiality  on  the  part 
of  a  declarant  would  not  necessarily  obviate  the  Agency's  obligation  to  protect  such 
investigatory  materials. 


Infioi 


jrmation  conveyed  to  the  Agency  during  its  interviews  of  these  three  witnesses, 
as  refleaed  in  the  notes  and  transcripts  of  the  interviews,  includes  the  identification  of 


other  possible  sources  of  information  and  other  possible  leads  for  the  Agency  to  pursue,  as 
well  as  trade  secrets  and  other  confidential  coEMnercial  information.  This  information  was 
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conveyed  to  tiie  Agency  with  the  understanding  that  it  would  be  kept  confidential.  The 

Agency  is  duty-bound  to  honor  its  pledge  of  confidentiality,  without  which  its 

investigation  in  this  matter  would  have  been  severely  hampered,  and  maintain  its 

reputation  as  a  reliable  protector  of  confidential  sources  and  information.  The  public 

interest  is  enhanced,  and  not  hanned,  by  the  Agency's  commitment  to  honor  this  pledge, 

particularly  where,  as  here,  the  Agency  has  afforded  the  pubUc  notice  and  an  opportunity 

to  comment  on  the  only  information  given  by  these  witnesses  that  the  Agency  is  citing  in 

its  jurisdictional  detennination.  Cf.  Lamev.  Department  of  Justice,  654  F. 2d  917, 925 

(3d  Cir.  1981)  ("[0]nce  there  has  been  an  expressed  or  implied  assurance  of 

confidentiality,  a  subsequent  release  or  pubUcation  by  the  government  of  a  portion  of  the 

information  does  not  negate  the  exemption  for  any  of  the  information  originally  given."). 

In  light  of  the  notice  and  opportunity  for  public  comment  afforded  by  the  Agency 
with  respect  to  the  public  statements  of  these  three  witnesses,  the  limited  extent  of  the 
Agency's  use  of  the  Uydess  affidavit  and  the  Farone  report,  and  the  confidentiality 
concerns  outlined  above,  the  Agency  properly  declined  to  make  its  underlying  interview 
notes  and  transcripts  publicly  available  in  the  course  of  this  proceeding. 

Finally,  the  Agency  does  not  agree  that  it  was  in  any  way  required  to  delay  this 
important  public  health  pnx:eeding  in  order  for  Farone' s  deposition  to  be  taken.  The 
Agwicy  is  not  a  participant  in  the  civil  litigation  in  which  Farone  may  be  called  to  testify 
and  has  no  ability  to  influence  the  procedures  to  be  followed  in  that  proceeding,  let  alone 
the  schedule.  In  any  case,  the  Agency  has  no  statutory  obligation  to  delay  a  jurisdictional 
determination  in  order  to  allow  for  the  submission  of  cross-examination  testimony  from  a 
wholly  separate  proceeding. 
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eJ     conclusion 

'fiicause  of  the  importance  of  the  issues  involved,  the  Agency  took  the  unusual 
step  of  inViting  public  participation  in  the  process  of  developing  the  final  jurisdictional 
determination  set  forth  in  this  Annex.  The  result  is  the  most  extensive  administrative 

T  '  ■ 

record  in  the  history  of  the  Agency.  FDA  employed  procedures  that  exceeded  all  legal 
requiremints  and  gave  the  public  the  opportunity  for  full  participation. 


Dated:  J:  lK^s^l^-%J21i> 


;2a 


K^^^JLk. 


tKp 


David  A.  Kessler,  M.D. 
Covnims^on&T  of  Food  and  Drugs 
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NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  45429-45430 

Meetings: 
Workers'  Family  Protection  Task  Force,  45430 

Children  and  Families  Administration 

NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request,  45430- 
45431 

Civil  Rights  Commission 

NOTICES 

Meetings;  State  advisory  committees: 

California,  45398-^5399 

Oklahoma,  45399 


Coast  Guard 

RULES 

Ports  and  waterways  safety: 
Vessel  traffic  management — 
New  York  Harbor,  NY;  Vessel  Traffic  Service  New  York 
(VTSNY)  area;  boundary  expansion,  45323-45327 

Commerce  Department 

See  Economic  Development  Administration 

See  Foreign-Trade  Zones  Board 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request,  45399 

Comptroller  of  the  Currency 

RULES 

National  Flood  Insurance  Reform  Act  of  1994; 
implementation : 
Loans  in  special  flood  hazard  areas,  45684—45711 

Cooperative  State  Research,  Education,  and  Extension 
Service 

RULES 
Grants: 
National  research  initiative  competitive  grants  program, 
45319 

Customs  Service 

NOTICES 

Hong  Kong;  quota  categories  monitored  for  transshipment 
concerns,  45473 

Defense  I>epartment 
See  Air  Force  D^artment 
See  Engineers  Corps 

RULES 

Federal  Acquisition  Regulation  (FAR): 
Payment  by  electronic  funds  transfer,  45770-45775 
Small  entity  compliance  guide,  45775-45776 
NOTICES 
,  Agency  information  collection  activities: 

Submission  for  0MB  review;  conunent  request,  45412 
CiviUan  health  and  medical  program  of  imiformed  services 
(CHAMPUS): 
Specialized  treatment  services  program;  designations — 
Walter  Reed  Army  Medical  Center  et  al.;  cardiac 
surgery  faciUties,  45412-45413 
Meetings: 
Armed  Forces  Code  Committee,  U.S.  Court  of  Appeals, 
45413 


Economic  Development  Administration 

RULES 

Simplification  and  streamlining  regulations;  Federal 
regulatory  reform;  correction,  45738 
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Education  Department 

NOTICES 

Grants  anc^  cooperative  agreements;  availability,  etc: 
Individifils  with  disahiUties — 
Childi^n  and  youth  attainment  to  higher  levels  of 
adademic  achievement,  45718-45724 
Meetings:  : 
Educaticn  Statistics  Advisory  Council,  45414—45415 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

PROPOSED  RULES 

Acquisition  regulations: 
Non-stathtorily  imposed  contractor  and  offeror 

certiJBcation  requirements;  elimination,  45391-45394 

Engineers  Corps 

NOTICES 

Environmental  statements;  availability,  etc.: 
St.  Josepp  Harbor,  MI;  long-term  dredged  material 
management,  45413-45414 

Environmental  Protection  Agency 

RULES 

Air  quality!  implementation  plans;  approval  and 
promulgation;  various  States: 
Wisconsin,  45327-45329 
Clean  Air  I^cX: 
State  operating  permits  programs — 
Cahfoitiia,  45330-45336 
Superhind  [program: 
National  oil  and  hazardous  substances  contingency 
plan- 
Nation  il  priorities  list  update,  45336 
Toxic  substances: 
Lead — 
Lead-bpsed  paint  activities;  lequirements,  4577&-45830 
Water  polliition  control: 
National  jpollutant  discharge  elimination  system — 
Marina  waters;  secondary  treatment  requirements, 
45832-15833 
PROPOSED  nJULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States:  ■% 

Wisconsiii,  45379 
Qean  Air  Act: 
State  opwating  permits  programs-* 
Califoriiia.  45379 
Water  polli^tion  control: 
Water  quality  standards — 
Pennsjilvania,  45379-45385 

NOTICES 

Water  pollution  control: 
National  pollutant  discharge  elimination  system;  State 
progj^s — 
Oklahdma,  45420-45426 


Executive  Office  of  the  President 

See  Preside|ntial  Docimients 


Farm  Credit 

RULES 

National  Flbod 


implei^entation 
Loans  in 


Administration 

Insurance  Reform  Act  of  1994; 
ition: 
special  flood  hazard  areas,  45684-45711 


Federal  Aviation  Administration 

PROPOSED  RULES 

Airworthiness  directives: 

Boeing,  45373-45375 

McDonnell  Douglas,  45375-45377 
NOTICES 
Airport  noise  compatibility  program: 

Blue  Grass  Airport,  KY,  45470-45471 
Environmental  statements;  availability,  etc.: 

General  Mitchell  International  Airport,  WI,  45471-45472 

Federal  Communications  Commission 

RULES 

Radio  services,  special: 
Commercial  mobile  radio  services — 
Flexible  service  offerings,  45336 
Telecommimications  Act  of  1996;  implementation: 
Common  carrier  services — 
Local  competition  provisions,  45476-45637 
Television  broadcasting: 
Cable  Television  Consumer  Protection  and  Competition 
Act  of  1992— 
Rate  regulation,  45336 
PROPOSED  RULES 

Television  broadcasting: 

Cable  television  systems — 
Cable  pricing  flexibility,  45387-45391 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  45426 

Federal  Crop  insurance  Corporation 

PROPOSED  RULES 

Crop  insurance  regulations: 
Texas  citrus  tree  crop,  45369—45373 

Federal  Deposit  Insurance  Corporation 

RULES 

National  Flood  Insurance  Reform  Act  of  1994; 
implementation: 
Loans  in  special  flood  hazard  areas,  45684-45711 

Federal  Election  Commission 

NOTICES 

Special  elections;  fihng  dates: 
Missouri,  45426-45427 

Federal  Emergency  Management  Agency 

NOTICES 

Hotel  and  Motel  Fire  Safety  Act: 
National  master  list,  45726-45727 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  fihngs: 

Wisconsin  Public  Service  Corp.  et  al.,  45417-45419 
Natural  gas  certificate  filings: 

East  Tennessee  Natural  Gas  Co.  et  al.,  45419-45420 
Applications,  hearings,  determinations,  etc.: 

Eastern  Shore  Natural  Gas  Co.,  45415 

International  Paper  Co.  et  al.,  45415-45416 

OkTex  Pipeline  Co.,  45416 

Shell  Gas  Pipeline  Co.,  45416 

Transcontinental  Gas  Pipe  Line  Corp.,  45416 
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Federal  Highway  Administration 

RULES 

Right-of-way  and  environment: 

Highway  traffic  and  construction  noise  abatement 
procedures,  45319-45321 
NOTICES 
Environmental  statements;  notice  of  intent: 

Rockland  County,  NY,  45472 

Federal  Reserve  System 

RULES 

National  Flood  Insiuance  Reform  Act  of  1994; 
implementation: 
Loans  in  special  flood  hazard  areas,  45684-45711 

Fish  and  Wildlife  Service 

RULES 

Hunting  and  fishing: 

Open  areas  list  additions,  45336 
Migratory  bird  himting: 

Early-season  regulations  (1996-1997);  frameworks, 
45836-45848 
NOTICES 
Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  45454 

Food  and  Drug  Administration 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  45431-45433 
Human  drugs: 
Patent  extension;  regulatory  review  period 
determinations — 
Vexol,  45433-45434 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Indiana 
Fujitsu  Ten  Corp.  of  America;  automotive  audio 

products  and  electronic  components  manufacturing 
plant,  45399-45400 
South  Carolina,  45400 
Washington,  45400-45401 

General  Services  Administration 

RULES 

Federal  Acquisition  Regulation  (FAR): 
Payment  by  electronic  funds  transfer,  45770-45775 
Small  entity  compliance  guide,  45775-45776 

NOTICES 

Federal  telecommimications  standards: 
Telecommunications — 
High  frequency  radio  automatic  link  establishment, 

45429 
High  frequency  radio  modems,  45428-45429 
Terms  glossary,  45427-45428 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  £ind  Prevention 

See  Children  and  Families  Administration 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

See  National  Institutes  of  Health 


Health  Resources  and  Services  Administration 

NOTICES 

Grant  and  cooperative  agreement  awards: 
University  of  Pennsylvania  School  of  Dental  Medicine  et 
al.,  45434 

Housing  and  Urt)an  Development  Department 

RULES 

Community  facilities: 
Base  closure  commimity  redevelopment  and  homeless 
assistance,  45321-45322 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  45435-45453 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 
See  National  Park  Service 

Intemationai  Trade  Administration 

NOTICES 

Coimtervailing  duties: 
Live  swine  from — 

Canada,  45402 
Refrigeration  compressors  from — 
Singapore,  45402-45404 
Applications,  hearings,  determinations,  etc.: 
Florida  Intemationai  University  et  al.,  45401 
Lehigh  University  et  al.,  45401 
University  of  Massachusetts,  45401 

Intemationai  Trade  Commission 

NOTICES 

Import  investigations: 
Monolithic  microwave  integrated  circuit  downconverters 
and  products  containing  same,  including  low  noise 
block  downconverters,  45456 
U.S.  merchandise  trade  in  1996;  shifts,  45456-45457 

Justice  Department 

See  Antitrust  Division 

See  Justice  Programs  Office  • 

NOTICES 

Pollution  control;  consent  judgments: 
Farmland  Industries,  Inc.,  45457 

Justice  Programs  Office 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  45458—45459 

Lat>or  Department 

See  Mine  Safety  and  Health  Administration 

See  Occupational  Safety  and  Health  Administration 

Land  Management  Bureau 

PROPOSED  RULES 

Range  management: 
Grazing  administration — 
Standards  and  guidelines  development  and  completion, 
etc..  45385-45387 
NOTICES 
Meetings: 

Green  River  Basin  Advisory  Committee,  45454 
Realty  actions;  sales,  leases,  etc: 
Cahfomia,  45454-45455 
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Legal  Services  Corporation 

RULES 

Aliens;  legal  Assistance  restrictions,  45750-45753 
Attorneys'  fe^,  45762-45764 

Fund  redpietts;  application  of  Federal  law,  45760-45762 
Lobbying  and  certain  other  activities;  restrictions,  45741- 

45747      I 
Non-LSC  funds  use;  client  identity  and  statement  of  facts, 

45740-^^741 
Priorities  in  use  of  resources,  45747-45750 
Prisoner  representation,  45754—45755 
Solicitation  restriction,  45755-45757 
Subgrants,  feis,  and  dues: 
Prohibitioni  of  use  of  funds  to  pay  membership  dues  to 
privatei  or  nonprofit  organization,  45753-45754 
Welfare  refortn.  45757-45759 
PflOPOSEO  RULES 
Fee-generating  cases,  45765—45767 

Mine  Safety  and  Health  Administration 

RULES 

Coal  mine  safety  tmd  health: 
Underground  coal  mines — 
Personal  noise  dosimeters  use,  45322 

National  Aeronautics  and  Space  Administration 

RULES 

Federal  Acquisition  Regulation  (FAR): 
Payment  by  electronic  funds  transfer,  45770—45775 
Small  entit^  compliance  guide,  45775-45776 

National  Credit  Union  Administration 

RULES 

National  Flood  Insurance  Reform  Act  of  1994; 
implemeitation: 
Loans  in  special  flood  hazard  areas,  45684-45711 

National  Highway  Traffic  Safety  Administration 

RULES 

Motor  vehicle  safety  standards: 
Lamps,  reflective  devices,  and  associated  equipment — 
Motorcyde  headlamps;  new  photometric  requirements, 
45336 

National  Institutes  of  Health 

NOTICES 

Meetings: 
National  In;  stitute  of  Dental  Research,  45434-45435 
National  Ini  ititute  on  Drug  Abuse,  45434 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conse^ation  and  management: 
Alaska;  fisheries  of  Exclusive  Economic  Zone 
Correction,  45336 
PROPOSED  RULES 

Fishery  conservation  and  management: 
Atlantic  seal  scallop,  45395 
Puerto  Rica  and  U.S.  Virgin  Islands  queen  conch 
resoiut;  as,  45395 
NOTICES 

Marine  mammals: 
Incidental  t^ng;  authorization  letters,  etc. — 
Vandenb^  Air  Force  Base,  CA;  McDonnell  Douglas 
Aeroipace  Delta  n  vehicles.  45404-45407 
Meetings:        I 
North  Pacific  Fishery  Management  Council.  45407-45408 
VVestem  Pacific  Fishery  Management  Coimcil,  45408 


West  Coast  salmon  fisheries;  northwest  emergency 
assistance  plan,  45408-45412 

National  Park  Service 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  45455 
Native  American  human  remains  and  associated  funerary 
objects: 
Alaska  State  Office,  Savoonga,  AK;  inventory,  45455- 
45456 

National  Science  Foundation 

NOTICES 

Meetings: 
Design,  Manufactiwe,  and  Industrial  Innovation  Special 

Emphasis  Panel,  45460-45461 
Earth  Sciences  Proposal  Review  Panel,  45461-45462 
Materials  Research  Special  Emphasis  Panel,  45462 
Mathematical  Sciences  Special  Emphasis  Panel,  45462 
Physics  Special  Emphasis  Panel,  45462 
Research,  Evaluation  and  Communication  Special 
Emphasis  Panel,  45462 

.    Theoretical  Physics  Panel,  45462-45463 

Natural  Resources  Conservation  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Limestone-Graveyard  Creeks  Watershed,  CO.  45397- 
45398 

Occupational  Safety  and  Health  Administration 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Metalworking  fluids,  occupational  exposiue;  standards 
advisory  committee.  45459—45460 

Presidential  Documents 

PROCLAMATIONS 

Tariff-rate  quotas  for  certain  cheeses  (Proc.  6914),  45851- 

45856 
ADMINISTRATIVE  ORDERS 

Albania;  reconfirmation  of  findings  with  respect  to  trade 

agreement  (Presidential  Determination  No.  96-44  of 

August  27,  1996),  45859 
Armenia;  reconfirmation  of  findings  with  respect  to  trade 

agreement  (Presidential  Determination  No.  96-47  of 

August  27,  1996).  45865 
Georgia;  findings  with  respect  to  trade  agreement 

(Presidential  Determination  No.  96-49  of  August  27, 

1996),  45869 
K)rrgyzstan;  reconfirmation  of  findings  with  respect  to  trade 

agreement  (Presidential  Determination  No.  96-45  of 

August  27,  1996),  45861 
Moldova;  reconfirmation  of  findings  with  respect  to  trade 

agreement  (Presidential  Determination  No.  96-48  of 

August  27,  1996),  45867 
Ukraine;  reconfirmation  of  findings  with  respect  to  trade 

agreement  (Presidential  Determination  No.  96-^6  of 

August  27,  1996),  45863 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration 
See  National  Institutes  of  Health 
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Railroad  Retirement  Board 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  45463 

Privacy  Act: 
Systems  of  records,  45463-45464 

Securities  and  Exchange  Commission 

PROPOSED  RULES 

Seciuities: 
Securities  Exchange  Act  of  1934;  section  lOA  reporting 
requirements,  45730—45735 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
Qncinnati  Stock  Exchange,  Inc.,  45467-45468 
Pacific  Stock  Exchange,  Inc.,  45468-45469 

Applications,  hearings,  determinations,  etc.: 
BT  Investment  Portfolios  et  al.,  45464-45467 
Pruco  Life  Individual  Variable  Annuity  Account,  45467 

Social  Security  Administration 

NOTICES 

Agency  information  collection  activities; 
Proposed  collection;  comment  request,  45470 

State  Department 

NOTICES 

Meetings: 
International  Telecommimications  Advisory  Committee, 

45470 
Shipping  Coordinating  Committee,  45470 

State  Justice  Institute 

NOTICES 

Grants,  cooperative  agreements,  and  contracts;  guidelines, 
45640-45682 

Thrift  Supervision  Office 

RULES 

National  Flood  Insurance  Reform  Act  of  1994; 
implementation: 
Loans  in  special  flood  hazard  areas^  45684-45711 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

See  National  Highway  Traffic  Safety  Administration 

Treasury  Department 

See  Alcohol,  Tobacco  and  Firearms  Bureau 

See  Comptroller  of  the  Currency 

See  Customs  Service 

See  Thrift  Supervision  Office 

United  States  Information  Agency 

NOTICES 

Art  objects;  importation  for  exhibition:  , 

Corot,  45473 

Eugene  CuveUer,  Photographer  in  the  Qrcle  of  Corot. 
45473 

Georges  de  La  Tour  and  His  World,  45473 


Separate  Parts  In  This  Issue 

PartU 

Federal  Communications  Commission,  45476-45637 

Part  III 

State  Justice  Institute,  45640-45682 

Part  IV 

Treasury  Department,  Comptroller  of  the  Currency,  45684- 
45716  * 

PartV 

Education  Department,  45718-45724 

Part  VI 

Federal  Emergency  Management  Agency,  45726-45727 

Part  VII 

Securities  and  Exchange  Commission.  45730-45735 

Part  VIII 

Commerce  Department,  Economic  Development 
Administration,  45738 

Part  IX 

Legal  Services  Corporation,  45740-45767 

PartX 

Department  of  Defense,  General  Services  Administration, 
National  Aeronautics  and  Space  Administration, 
45770-45775 

Part  XI 

Environmental  Protection  Agency,  45778-45830 

Part  XII 

Environmental  Protection  Agency,  45832-45833 

Part  XIII 

Interior  Department,  Fish  and  Wildhfe  Service,  45836- 
45848 

Part  XIV 

The  President,  45851-45856 

Part  XV 

The  President.  45859-45869 


Reader  Aids 

Additional  information,  including  a  Ust  of  public  laws, 
telephone  numbers,  reminders,  and  finding  aids,  appears  in 
the  Reader  Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
numbers.  Federal  Register  finding  aids,  and  a  fist  of 
docimients  on  public  inspection  is  available  on  202-275- 
1538  or  275-0920. 
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DEPARTMENT  OF  AGRICULTURE 

Cooperative  State  Research, 
Education,  and  Extension  Service 

7  CFR  Part  3411 

National  Research  Initiative 
Competitive  Grants  Program; 
Administrative  Provisions; 
Nomenclature  Changes 

agency:  Cooperative  State  Research, 
Education,  and  Extension  Service, 
USDA. 


ACTION:  Technical  Amendment. 

summary:  The  Cooperative  State 
Research,  Education,  and  Extension 
Service  (CSREES)  is  amending  its 
administrative  provisions  to  correct  the 
cross-references  to  reflect  the 
redesignation  of  a  part  within  the  Code 
of  Federal  Regulations. 
EFFECTIVE  DATE:  August  29, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Phillip  A.  Carter,  Policy  Advisor,  STOP 
2245,  Washington,  D.C.  20250-2245. 
Telephone:  (202)  720-9181.  E-mail: 
oep@reeusda.gov. 
SUPPLBNENTARY  INFORMATION:  . 

On  December  8, 1995,  in  60  FR 
63368-63370,  CSREES  published  an 
amendment  to  redesignate  7  CFR  part 
3200  as  part  3411.  The  amendatory 
language  did  not  direct  the  Office  of  the 
Federal  Register  to  change  the  cross- 
references. 

Under  the  authority  Sec.  2(i)  of  the 
Act  of  August  4, 1965,  as  amended  (7 
U.S.C.  450i(i)),  the  cross-references  in  7 


CFR  part  3411  are  amended  as  indicated 
in  the  table  below: 


7  CFR  dte 


3411. 2(j)  

3411.2(k)  

3411.4(c)(2)(iy) 
3411.4(c)(3)(lu) 
3411.4(c)(8)  .... 
3411.4(c)(9)(i). 
3411.4(c)(9)(il) 
3411.4(c)(9)(IH) 
3411.4(c)(10)  .. 
3411.5(a)  

3411.5(b)  

3411.7(c)  

3411.10  

3411.15  


Remove 


3200.15  

3200.15  

O^^^v*   Iw       ■■■>■■•••••••■••<••■•••• 

3200.15  

3200.4(b)  

3200.4(b) 

3200.4(b)  

3200.4(b)  

3200.4(b)  

3200.20),  3200.2(k), 
3200.15,  respectively. 

3200.7(c)  

3200.5(b) 

3200.5,  3200.14,  respec- 
tively. 

3200.14,  3200.5(a),  respec- 
tively. 


Add 


3411.15 

3411.15 

3411.15 

3411.15 

3411.4(b) 

3411.4(b) 

3411.4(b) 

3411.4(b) 

3411.4(b) 

341 12(j),  3411 2(k), 
3411.15,  respectively 

3411.7(c) 

3411.5(b) 

3411.5,  3411.14,  respec- 
tively 

3411.14,  3411.5(a),  respec- 
tively 


Done  at  Washington,  D.C,  this  22nd  day  of 
August,  1996. 
B.H.  Robinson, 

Administrator,  Cooperative  State  Research, 
Education,  and  Extension  Service. 
IFR  Doc.  96-22033  Filed  8-28-96;  8:45  am) 

BILUNQ  CODE  3410-22-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

23  CFR  Part  772 
[FHWA  Docket  No.  96-26] 
RIN2125-nAD97 

Procedures  for  At>atement  of  Highway 
Traffic  Noise  and  Construction  Noise 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 

action:  Interim  final  rule;  request  for 
comments. 


SUMMARY:  This  document  revises  the 
FHWA  regulation  that  allows  Federal 
participation  for  Type  II  noise 
abatement  projects.  Type  11  projects  are 
proposed  Federal  or  Federal-aid 
highway  projects  for  noise  abatement  on 
an  existing  highway  This  revision  will 
make  the  regulation  consistent  with  the 
National  Highway  System  Designation 
Act  of  1995  (NHS).  This  action  will 
restrict  Federal  participation  for  Type  II 
projects  to  those  that  were  approved 
before  the  date  of  enactment  of  the  NHS 
legislation  or  are  proposed  along  lands 
that  were  developed  or  were  under 
substantial  construction  before  approval 
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of  the  acquisition  of  the  rights-of-way 
for,  or  consmiction  of,  an  existing 
highway. 

DATES:  Thispnterim  Rnal  rule  is 
effective  September  30. 1996.  Written 
comments  liust  be  received  on  or  before 
November  27,  1996. 

AOOflESSES:  Bubmit  signed,  written 
comments  to  FHWA  Docket  No.  96-26, 
Federal  Highway  Administration,  Office 
otthe  Chief  Counsel,  Room  4232,  HCC- 
10,  400  Seventh  Street,  SW., 
Washington.  DC  20590.  All  comments 
received  will  be  available  for 
examination! at  the  above  address  fit>m 
8:30  a.m.  to  $:30  p.m.,  e.t.,  Monday 
through  Fridby,  except  Federal  holidays. 
Those  desiring  notification  of  receipt  of 
comments  mjust  include  a  self- 
addressed,  siamped  postcard. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  Arm^rong,  Office  of 
EnvironmenI  and  Planning,  (202)  366- 
2073  or  Mr.  Robert  Black,  Office  of  the 
Chief  Counsel,  (202)  366-1359,  Federal 
Highway  Administration,  400  Seventh 
Street.  SW.,  fVashington,  DC  20590. 

SUPPLEMENTAlRY  INFORMATION: 

Background 

Type  II  projects  are  not  mandatory 
requirements  of  23  CFR  Part  772,. but  are 
proposed  soli  »ly  at  the  option  of  a  State 
highway  ageicy.  By  the  end  of  1992, 17. 
States  had  constructed  at  least  one  Type 
n  project. 

The  FHWAbelieves  that  highway 
traffic  noise  aiould  be  reduced  through 
a  program  of  shared  responsibility  and, 
thus,  has  encouraged  State  and  local 
governments  to  practice  noise 
compatible  land  use  planning  and 
control  in  the  vicinity  of  highways. 
However,  Ian  is  immediately  adjacent  to 
highways  fre<  uently  have  been 
developed  wi  hout  proper  regard  for 
traffic  noise  impacts.  Later,  State 
highway  ager  cies  have  constructed 
Type  II  noise  aarriers  to  abate  these 
impacts.  Sine  3 1976,  the  FHWA  noise 
regulations  hi  ve  required  local  officials 
to  take  measu  res  to  exercise  land  use 
control  over  undeveloped  lands 
-adjacent  to  hi  >hways  to  prevent 
development  af  incompatible  activities 
before  FHWA  funds  could  normally  be 
used  to  abate  [loise  impacts  upon  land 
uses  which  a  me  into  existence  after 
May  14,  1976 

In  the  recently  passed  NHS  legislation 
(Pub.  L.  104-39,  109  Stat.  605),  Congress 
limited  Feder  d  participation  in  Type  II 
projects  to  th<  se  which  were  already 
approved  or  f  iture  projects  where 
development  jccurred  prior  to  the 
construction  ( f  an  existing  highway. 
Thus,  the  FH\  I^A  is  amending  Part  772 


to  be  cons^tent  with  the  NHS 
legislation. 

Federal  participation  in  noise 
abatement  measures  will  only  be- 
approved  for  projects  that  were 
approved  before  November  28, 1995,  the 
date  of  enactment  of  the  NHS,  or  for 
projects  that  are  proposed  along  lands 
that  were  developed  or  were- under 
substantial  construction  before  approval 
of  the  acquisition  of  the  rights-of-way 
for,  or  construction  of,  an  existing 
highway.  Land  development  or 
substantial  construction  must  have 
predated  the  existence  of  any  highway. 
The  granting  of  a  building  permit,  filing 
of  a  plat  plan,  or  a  similar  action  must 
have  occurred  prior  to  right-of-way 
acquisition  or  construction  approval  for 
the  original  highway. 

In  addition,  the  amendment  provides 
that  Federal  participation  in  Type  II 
abatement  will  be  prohibited  for  lands 
or  activities  where  Type  I  abatement  has 
been  previously  determined  not  to  be 
reasonable  and  feasible.  This  makes 
explicit  that  which  is  implicit  in  the 
noise  regulations.  If  a  noise  abatement 
project  does  not  qualify  as  reasonable 
and  feasible  when  proposed  as  a  Type 
I  project,  it  won't  later  qualify  as 
reasonable  and  feasible  when  proposed 
as  a  Type  II  project. 

Rulemaking  Analyses  and  Notices 

The  FHWA  has  determined  that  prior 
notice  and  opportunity  for  comment  are 
unnecessary  under  5  U.S.C.  553(b)(3)(B) 
because  this  interim  final  rule 
incorporates  into  the  regulations  the 
language  of  the  NHS  statute.  In  addition, 
the  FHWA  has  determined  that  prior 
notice  and  opportunity  for  comment  are 
not  required  under  the  Department  of 
Transportation's  regulatory  plolicies  and 
procedures,  as  it  is  not  anticipated  that 
such  action  would  result  in  the  receipt 
of  information  that  would  substantially 
change  the  regulation,  since  the  revised 
rule  incorporates  a  legislative  change. 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  Department 
of  Transportation  Regulatory  Policies 
and  Procedure^ 

The  FHWA  has  determined  that  this 
action  is  not  a  significant  regulatory 
action  within  the  meaning  of  Executive 
Order  12866  or  significant  within  the 
Department  of  Transportation 
Regulatory  Policies  and  Procedures.  The 
amendment  clarifies  some  of  the 
requirements  for  Federal  participation 
in  noise  abatement  projects  for  the  17 
States  that  have  constructed  at  least  one 
Type  n  noise  barrier.  It  is  anticipated 
that  the  economic  impact  of  the 
rulemaking  will  be  minimal;  therefore,  a 


full  regulatory  evaluation  is  not 
required. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612).  the 
FHWA  has  evaluated  the  effects  of  this 
rule  on  small  entities.  Based  on  the 
evaluation,  the  FHWA  hereby  certifies 
that  this  actipn  will  not  have  a  * 

significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  amendment  deals  only  with  the 
eligibility  of  certain  State  highway  noise 
abatement  projects  for  Federal 
participation.  As  such,  it  affects  only 
State  highway  agencies  and  not  small 
entities. 

Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  action  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  federalism  assessment. 
It  does  not  impose  any  new  obligation 
or  requirement  on  a  State.  It  does  not 
affect  the  amount  of  Federal 
transportation  funds  that  go  to  a  State. 
A  State  is  not  required  to  have  a  Type 
n  Noise  Program.  A  State  may  still 
expend  its  own  funds  on  a  noise 
abatement  project. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.205, 
Highway  Planning  and  Construction. 
The  regulations  implementing  Executive 
Order  12372  regarding 
intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to 
this  program. 

Paperwork  Reduction  Act 

This  action  does  not  contain  a 
collection  of  information  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  3501 
et  seq. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this  action 
for  the  purposes  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.)  and  has  determined 
that  this  action  would  not  have  any 
effect  on  the  enviroiunent. 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
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the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  number 
contained  in  the  heading  of  this 
document  can  be  used  to  cross  reference 
this  action  with  the  Unified  Agenda. 

List  of  Subjects  in  23  CFR  Part  772 

Highways  and  roads,  Noise  control. 

Issued  on:  August  21. 1996. 
Rodney  E.  Slater, 
Federal  Highway  Administrator. 

In  consideration  of  the  foregoing,  the 
FHWA  amends  chapter  I  of  title  23, 
Code  of  Federal  Regulations,  Part  772  as 
set  forth  below. 

PART  772— PROCEDURES  FOR 
ABATEMENT  OF  HIGHWAY  TRAFRO 
NOISE  AND  CONSTRUCTION  NOISE 

1.  The  authority  citation  for  Part  772 
is  revised  to  read  as  follows: 

Authority:  23  U.S.C.  109(h),  109(i);  42 
U.S.C.  4331.  4332;  sec.  339(b).  Pub.  L  104- 
59. 109  Stat.  56S.  605;  49  CFR  1.48(b). 

2.  hi  §  772.13,  paragraph  (b)  is  revised 
to  read  as  follows: 

§  772. 1 3    Federal  participation. 

***** 

(b)  For  Type  II  projects,  noise 
abatement  measures  will  only  be 
approved  for  projects  that  were 
approved  before  November  28, 1995,  or 
are  proposed  along  lands  where  land 
development  or  substantial  construction 
predated  the  existence  of  any  highway. 
The  granting  of  a  building  permit,  filing 
of  a  plat  plan,  or  a  similar  action  must 
have  occurred  prior  to  right-of-way 
acquisition  or  construction  approval  for 
the  original  highway.  Noise  abatement 
measures  will  not  be  approved  at 
locations  where  such  measures  were 
previously  determined  not  to  be 
reasonable  and  feasible  for  a  Type  I 
project. 
***** 

(FR  Doc.  96-22059  Filed  8-28-96;  8:45  am] 

BtLUNG  CODE  4910-22-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  586 
[Docket  No.  FR-3820-1-05] 
RIN  2506-AB72 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development;  Base  Closure 
Community  Redevelopment  and 
Homeless  Assistance 

AGB4CY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development  (HUD). 


ACTION:  Interim  rule. 


SUMMARY:  This  interim  rule  removes  24 
CFR  586.50,  to  extend  until  the  effective 
date  of  a  final  rule  the  period  that  the 
interim  rule  for  the  Base  Closure 
Community  Redevelopment  and 
Homeless  Assistance  Program  will  be^in 
effect. 

DATES:  Effective  Date:  September  30, 
1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Perry  Vietti,  Office  of  Community 
Viability,  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
E)evelopment,  Room  7220,  Department 
of  Housing  and  Urban  Development, 
451  7th  Street,  SW..  Washington,  DC 
20410,  (202)  708-2186,  ext.  4396,  or, 
TTY  number  for  hearing  and  speech- 
impaired,  (202)  708-0738  (these 
telephone  numbers  are  not  toll-hee). 
SUPPLEMENTARY  INFORMATION:  Section 
586.50  was  added  to  implement  a 
Department-wide  policy  for  the 
expiration  of  interim  rules  within  a  set 
period  of  time  if  they  are  not  issued  in 
final  form  before  the  end  of  the  period. 
The  rule  provides  that  the  effective 
period  of  the  interim  rule  may  be 
extended  by  notice  published  in  the 
Federal  Register.  Because  the  expiration 
date  for  the  Base  Closure  Community 
Redevelopment  and  Homeless 
Assistance  Program  interim  rule  is 
currently  September  17, 1996,  and  a 
final  rule  is  not  expected  to  be  effective 
before  that  date,  such  a  notice  has  been 
published  extending  the  effective  period 
of  the  interim  rule  until  the  final  rule  is 
published  and  made  effective.  This  rule 
makes  the  conforming  change  to 
§  586.50. 

n.  other  Nfatters 

Impact  on  the  Environment 

For  the  interim  rule  published  for  this 
part,  HUD  made  a  Finding  of  No 
Significant  Impact  with  respect  to  the 
environment  in  accordance  with  HUD 
regulations  in  24  CFR  Part  50,  which 
implement  Section  102(2)(C)  of  the 
National  Environmental  PoUcy  Act  of 
1969,  42  U.S.C.  4332.  The  changes  made 
by  this  rule  do  not  substantively  affect 
the  Finding  of  No  Significant  Impact 
prepared  for  the  interim  rule,  and  it 
remains  applicable.  That  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  and  copying  between  7:30 
a.m.  and  5:30  p.m.  weekdays  in  the 
Office  of  the  Rules  Docket  Clerk,  Room 
10276,  451  Seventh  Street,  SW., 
Washington,  DC  20410. 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 


605(b)),  has  reviewed  this  rule  before 
publication  and-hy  approving  it  certifies 
that  this  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  only  eliminates  a  sunset 
provision  and  keeps  the  interim  rule  in 
effect  until  the  publication  of  a  final 
rule. 

Federalism  Impact 

The  General  Counsel  of  HUD,  as  the 
Designated  Official  under  Executive 
Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  would  not  have  any  impact 
under  the  Order.  This  rule  only 
eliminates  a  sunset  provision  and  keeps 
the  interim  rule  in  effect  until  the 
publication  of  a  final  rule. 

Impact  on  the  Family 

The  General  Counsel  of  HUD,  as  the 
Designated  Official  under  Executive 
Order  12606.  The  Family,  has 
determined  that  this  interim  rule  would 
not  have  an  impact  on  family  formation, 
maintenance,  and  general  well-being. 
This  rule  only  eliminates  a  sunset 
provision  and  keeps  the  interim  rule  in 
effect  until  the  publication  of  a  final 
rule. 

List  of  Subjects  in  24  CFR  Part  586 

Homeless,  Repyorting  and 
recordkeeping  requirements. 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  part  586  of  title  24  of 
the  Code  of  Federal  Regulations  is 
amended  to  read  as  follows: 

PART  586— BASE  CLOSURE 
COMMUNITY  REDEVELOPMENT  AND 
HOMELESS  ASSISTANCE 

1.  The  authority  citation  for  part  586 
continues  to  read  as  follows: 

Authority:  10  U.S.C.  2687  note;  42  U.S.C 
3535(d). 

§586.50    [Removecq 

2.  Section  586.50  is  removed. 
Dated:  August  21, 1996. 

Andrew  Cuomo, 

Assistant  Secretary  for  Community  Planning 

and  Development. 

(FR  Doc.  96-22023  Filed  8-28-96;  8:45  am) 

BILUNG  CODE  4210-29-P 
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24  CFR  Part  586 
[Docket  No.  FR-3820-N-04] 

Office  of  thb  Assistant  Secretary  for 
Community  Planning  and 
Development;  Base  Closure 
Community  Redevelopment  and 
Homeless  Assistance;  Notice  of 
Extension 

agency:  O^ce  of  the  Secretary,  HUD. 
ACTION:  Notice  of  extension  of  the  Base 
Closure  Coitim unity  Redevelopment  and 
Homeless  Assistance  Program. 

SUMMARY:  Tpis  notice  extends  until  the 
effective  da^e  of  a  final  rule  the  period 
that  the  inte|rim  rule  for  the  Base 
Closure  Coiiununity  Redevelopment  and 
Homeless  AJssistance  Program  will  be  in 
effect. 

DATES:  EffeQtive  Date:  This  Notice  is 
effective  August  29,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Perry  Viettij  Office  of  Community 
Viability,  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  Room  7220,  Department 
of  Housing  ^nd  Urban  Development, 
451  7th  Strefet,  SW,  Washington,  DC 
20410,  (2021708-2186,  ext.  4396,  or, 
TTY  number  for  hearing  and  speech- 
impaired,  (2P2)  708-0738  (these 
telephone  niimbers  are  not  toll-firee). 
SUPPLEMENTARY  INFORMATION:  Section 
586.50  of  24  CFR  was  added  to 
implement  a|  Department-wide  policy 
for  the  expirktion  of  interim  rules 
within  a  set  period  of  time  if  they  are 
not  issued  in  final  form  before  the  end 
of  the  perioq.  The  rule  provides  that  the 
effective  period  of  the  interim  rule  may 
be  extended  Iby  notice  published  in  the 
Federal  Register.  Because  the  expiration 
date  for  the  $ase  Closure  Community 
Redeveloprnfent  and  Homeless 
Assistance  Program  interim  rule  is 
currently  Se  )tember  17, 1996,  and  a 
final  rule  is  i  lot  expected  to  be  effective 
before  that  dite,  this  notice  extends  the 
effective  per  od  of  the  interim  rule  until 
the  final  rule  is  published  and  made 
effective.  A  c  onforming  change  is  also 
being  made,  in  a  separate  publication,  to 
remove  §  58(  .50. 

According  y,'the  time  period  during 
which  the  interim  rule  for  the  Base 
Closure  Community  Redevelopment  and 
Homeless  Assistance  Program  at  24  CFR 
part  586  will  be  in  effect  is  extended 
until  the  fin?  1  rule  for  24  CFR  part  586 
is  published  and  made  effective. 

Dated:  August  21. 1996. 

Andrew  Cuon  o. 

Assistant  Seer  ttaryfor  Community  Planning 
and  Developm  ?nt. 

|FR  Doc.  96-2  1022  Filed  8-28-96;  8:45  am| 

BILUMG  CODE  42  10-29-P 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Healtti  Administration 

30  CFR  Parts  70  and  71 

Safety  Standards  for  Underground 
Coal  Mines 

AGENCY:  Mine  Safety  and  Health 
Administration  (MSHA),  L^bor. 

ACTION:  Notice  of  MSHA  acceptance  of 
new  personal  noise  dosimeters. 

SUMMARY:  After  testing  and  evaluation, 
the  Mine  Safety  and  Health 
Administration  (MSHA)  announces  the 
acceptance  of  the  Quest  Technologies 
Models  Q-100.  Q-200,  Q-300,  and  Q- 
400  Personal  Noise  Dosimeters  for  use 
in  coal  mines. 

EFFECTIVE  DATE:  August  29, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  G.  Peluso,  Pittsburgh  Technical 
Support  Center,  Mine  Safety  and  Health 
Administration,  4800  Forbes  Avenue, 
Pittsburgh.  PA  15213,  (412)  621-4500. 

SUPPLEMENTARY  INFORMATION:  On 
September  12, 1978,  the  Mine  Safety 
and  Health  Administration  (MSHA) 
published  a  final  rule  that  became 
effective  on  October  1, 1978  and 
amended  the  mandatory  health 
standards  governing  noise  dosimeters 
(43  FR  40760).  Those  amendments  to  30 
CFR  parts  70  and  71  permitted  the  use 
of  personal  noise  dosimeters  to  malce 
required  noise  exposure  measurements 
in  coal  mines  and  set  forth  the 
procedures  to  be  followed  in  taking 
such  noise  measurements.  When  noise 
exposure  measurements  and  surveys 
required  by  parts  70  and  71  are  taken  by 
personal  noise  dosimeters,  the 
dosimeters  must  be  acceptable  to 
MSHA. 

The  test  and  criteria  used  by  MSHA 
to  determine  acceptability  of  personal 
noise  dosimeters  are  published  in 
"MSHA  Test  Procedures  and 
Acceptability  Criteria  for  Noise 
Dosimeters,"  MSHA  Informational 
Report  IR-1072. 

MSHA  has  recently  completed  testing 
and  evaluation  of  the  Quest 
Technologies  Models  Q-100,  Q-200,  Q^ 
300  and  Q-^00  Personal  Noise 
Dosimeters.  MSHA  has  determined  that 
the  dosimeters  met  all  of  the  criteria 
listed  in  MSHA's  Informational  Report 
IR-1072  and  hereby  gives  notice  that 
these  dosimeters  are  acceptable  for  use 
under  30  CFR  70.505  and  71.801. 

Accordingly,  operators  may  use  the 
Quest  Technologies  Models  to  take  the 
noise  exposure  measurements  and  , 
surveys  at  underground  coal  mines  as 
required  by  30  CFR  70.503,  508  and  509 


and  at  siuface  coal  mines  as  required  by 
30  CFR  71.802,  803  and  804. 

Dated:  August  14. 1996. 

J.  Davitt  McAteer, 

Assistant  Secretary  for  Mine  Safety  and 
Health. 

IFR  Doc.  96-21800  Filed  8-28-96;  8:45  am) 

BUiJNO  CODE  4810-«»-l> 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Air  Force 
32  CFR  Part  856 
Aircraft  Arresting  Systems 

AGENCY:  Department  of  the  Air  Force, 
Department  of  Defense. 
action:  Final  rule. 

SUMMARY:  The  Department  of  the  Air 
Force  is  removing  the  rule  on  Aircraft 
Arresting  Systems  because  it  has  limited 
applicability  to  the  general  public.  This 
action  is  the  result  of  departmental 
review.  The  intended  effect  is  to  ensure 
that  only  rules  which  substantially 
affect  the  public  are  maintained  in  the 
Air  Force  portion  of  the  Code  of  Federal 
Regulations. 

EFFECTIVE  DATE:  August  29, 1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms 

Patsy  Conner,  Air  Force  Federal  Register 

Liaison  Officer,  SAF/AAX,  1720  Air 

Force  Pentagon,  Washington  DC  20330- 

1720. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  32  CFR  Part  856 

Aircraft,  Airports,  Aviation  safety. 

PART  856— {REMOVED] 

Accordingly  under  the  authority  10 
U.S.C.  8013,  32  CFR  Chapter  VII  is 
amended  by  removing  Part  856. 
Patsy  J.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  96-22068  Filed  8-28-96;  8:45  am] 

BILLING  CODE  3910-01-W 

32  CFR  Part  862 

U.S.  Air  Force  Responsibilities  for 
Aircraft  Leased  for  Airshows 

AGENCY:  Department  of  the  Air  Force, 
Department  of  E)efense. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  of  the  Air 
Force  is  removing  the  rule  on  U.S.  Air 
Force  Responsibilities  for  Aircraft 
Leased  for  Airshows.  The  rule  is 
removed  since  the  source  document  has 
been  rescinded. 
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EFFECTIVE  DATE:  August  29, 1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms 

Patsy  Conner,  Air  Force  Federal  Register 

Uaison  Officer,  SAF/AAX,  1720  Air 

Force  Pentagon,  Washington  DC  20330- 

1720. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  32  CFR  Part  862 

Aircraft,  Aviation  safety,  Government 
contracts,  Govenunent  property. 

PART  862— [REMOVED] 

Accordingly  under  the  authority  10 
U.S.C.  8013,  32  CFR  Chapter  VII  is 
amended  by  removing  Part  862. 
Patsy  ).  G>imer, 

Air  Force  Federal  Register  Uaison  Officer. 
[FR  Doc.  96-22070  Filed  8-28-96;  8:45  am) 
BILLMQ  CODE  3910-01-M 

32  CFR  Part  909 

USAF  Training  for  Contractor 
Employees 

AGENCY:  Department  of  the  Air  Force, 
Department  of  Defense. 
ACTION:  Final  rule. 

summary:  The  Department  of  the  Air 
Force  is  removing  the  rule  on  USAF 
Training  for  Contractor  Employees.  The 
rule  is  removed  since  the  source 
dociunent  has  been  rescinded. 
EFFECTIVE  DATE:  August  29, 1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms 
Patsy  Conner,  Air  Force  Federal  Register 
Liaison  Officer,  SAF/AAX,  1720  Air 
Force  Pentagon,  Washington  DC  20330- 
1720. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  32  CFR  Part  909 

Education,  Government  contracts. 

PART  909— {REMOVED] 

Accordingly  imder  the  authority  10 
U.S.C.  8013.  32  CFR  Chapter  VII  is 
amended  by  removing  Part  909. 
Patsy  J.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  96-22071  Filed  8-28-96;  8:45  am] 

BILUNO  CODE  3910-01-W 


32  CFR  Part  950 

Authority  to  Administer  Oaths 

agency:  Department  of  the  Air  Force, 
Department  of  Defense. 
ACTION:  Final  rule. 

summary:  The  Department  of  the  Air 
Force  is  removing  the  nde  on  Authority 
to  Administer  Oaths.  The  rule  is 


removed  since  the  soiut:e  dociunent  has 

been  rescinded. 

EFFECTIVE  DATE:  August  29, 1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms 

Patsy  Conner,  Air  Force  Federal  Register 

Liaison  Officer,  SAF/AAX,  1720  Air 

Force  Pentagon,  Washington  DC  20330- 

1720. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  32  CFR  Part  950 

Investigations,  MiUtary  law. 

PART  950— [REMOVED] 

Accordingly  under  the  authority  10 
U.S.C.  8013,  32  CFR  Chapter  VH  is 
amended  by  removing  Part  950. 
Patsy  J.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
(FR  Doc.  96-22069  Filed  8-28-96;  8:45  ami 
BILUNQ  COOE  3t10-01-W 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Parts  26  and  161 

[CGD  92-052] 

RIN2115-AE36 

Vessel  Traffic  Service  New  York  Area 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  The  Coast  Guard  is  expanding 
the  boundaries  of  Vessel  Traffic  Service 
New  York  (VTSNY)  Area.  This 
expansion  provides  the  Vessel  Traffic 
Center  (VTC)  with  a  more  complete 
vessel  traffic  image  for  the  entrances  to 
New  York  Harbor  via  Ambrose  Channel, 
Raritan  Bay,  and  Long  Island  Soimd. 
The  expansion  also  furnishes  additional 
information  on  weather  conditions  and 
potential  hazards  to  navigation.  As  a 
result,  the  VTSNY  area  expansion  will 
assist  in  safer  and  more  efficient  vessel 
transits  in  the  congested  New  York 
Harbor  channels  and  reduce  the 
potential  for  groundings,  rammings,  and 
collisions. 

EFFECTIVE  DATE:  This  rule  is  effective  on 
December  1, 1996. 

ADDRESSES:  Unless  otherwise  indicated, 
documents  referenced  in  this  preamble 
are  available  for  inspection  or  copying 
at  the  office  of  the  Executive  Secretary, 
Marine  Safety  Council  (G-LRA/3406), 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street  SW.,  room  3406, 
Washington,  DC  20593-0001  between  8 
a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  niunber  is  (202)  267-1477. 


FOR  FURTHER  INFORMATION  CONTACT: 
Irene  Hofhnan,  Project  Manager,  Office 
of  Vessel  Traffic  Management.  The 
telephone  number  is  202-267-6277. 

SUPPLEMENTARY  INFORMATKM: 

Regulatory  History 

On  August  27, 1990,  the  Coast  Guard 
published  a  final  rule  entitled 
"Regulations  for  Required  Participation 
in  Vessel  Traffic  Service,  New  York" 
which  established  mandatory  vessel 
participaUon  in  VTSNY  (55  FR  34908). 
The  rule  became  effective  on  February 
15, 1991. 

The  original  VTSNY  Area  was 
bounded  by  the  Verrazano-Narrows 
Bridge  to  the  south,  the  Brooklyn  Bridge 
and  Holland  Tunnel  to  the  east  and 
north,  Kill  Van  Kull  to  die  Arthur  Kill 
Railroad  Bridge,  and  Newark  Bay  to  the 
Lehigh  Valley  Draw  Bridge. 

On  May  25, 1993,  die  Coast  Guard 
published  an  NPRM  to  expand  the 
VTSNY  area  in  three  phases  (58  FR 
30098).  Phase  I  would  expand  VTSNY's 
required  participation  area  from  the 
existing  boundary  at  the  Verrazano- 
Narrows  Bridge  south  to  the  entrance 
buoys  at  Ambrose,  Swash,  and  Sandy 
Hook  Channels  in  Lower  New  York  Bay, 
and  west  into  Raritan  Bay  terminating  at 
a  line  from  Great  Kills  Light  on  Staten 
Island  to  Point  Comfort  in  New  Jersey. 

Phase  n  would  expand  the  VTSNY 
area  to  encompass  the  Arthur  Kill,  south 
bom  the  boundary  at  the  Arthm  Kill 
Railroad  Bridge  to  the  line  in  Raritan 
Bay,  described  above  in  the  Phase  I 
description.  The  Raritan  River  above  the 
Raritan  River  Railroad  Bridge  is  not 
included  within  the  VTSNY  area. 

Phase  ni  would  expand  the  VTSNY 
boundary  at  the  Brooklyn  Bridge  up  the 
East  River  to  the  Throgs  Neck  Bridge. 
The  Coast  Guard  received  two  letters 
commenting  on  the  proposal  which 
were  addressed  in  the  Interim  Final 
Rule  (58  FR  460081,  Sept.  1,  1993) 
implementing  Phase  I  of  the  VTSNY 
area  expansion. 

Background  and  Purpose 

The  Ports  and  Waterways  Safety  Act 
(33  U.S.C.  1221  et  seq.),  as  amended  by 
Port  and  Tanker  Safety  Act  of  1978  and 
the  Oil  Pollution  Act  of  1990,  provides 
authority  for  the  Secretary  of  the 
Department  of  Transportation  to 
construct,  operate,  maintain,  improve  or 
expand  vessel  traffic  services.  The 
Secretary  has  delegated  this  authority  to 
the  Commandant,  U.S.  Coast  Guard. 

Existing  regulations  require 
comphance  with  reporting  and 
participation  procedures  for  certain 
vessels  entering  and  operating  within 
the  VTSNY  area.  VTSNY  has  a 
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surveillance  system  and  radiotelephone 
network  for  collecting  and 
disseminating  information  within  this 
prescribed  area. 

The  expansion  of  VTSNY  furnishes 
additional  information  on  weather 
conditions,  tratfic  congestion,  and 
potential  hazaijds  to  navigation.  This 
information  is  then  relayed  to  vessels 
operating  in  the  expanded  area, 
permitting  them  to  respond  to 
conditions  as  necessary. 

Discussion  of  Changes 

hi  the  NPRH  the  Coast  Guard 
proposed  to  expand  VTSNY's  area 
incrementally.  There  were  to  be  two 
interim  final  n^es  for  Phases  I  and  n 
and  a  final  rulel  encompassing  Phase  m. 
However,  due  tk)  construction  and 
software  development  delays  and 
funding  probletns.  Phases  II  and  III  will 
be  implemented  together  in  this  final 
rule.  The  interim  final  rule 
implementing  Phase  I  expansion  area 
will  also  be  adi^pted  as  final  in  this  rule. 
'  There  will  b«  a  "VTS  User 
FamiUarizatioq"  period  between  August 
29,  1996.  through  November  30,  1996. 
This  familiarization  period  will  allow 
both  the  VTS  operators  and  VTS  Users 
to  gradually  become  familiar  with  the 
new  service  araa  betore  participation 
becomes  mandatory.  During  the  "VTS 
User  Familiarisation"  period,  the  VTC 
will  be  prepared  to  provide  VTS 
services  and  vessels  will  be  encouraged 
to  participate  voluntarily  in  using  the 
VTS  services  in  the  expanded  area. 

The  combined  Phase  II  and  in 
expanded  aiBa$  extend  into  the  Raritan 
Bay  and  north  through  the  Aurthur  Kill, 
connecting  with  the  existing  VTSNY 
boundary  at  th0  Aurthur  Kill  Railroad 
Bridge;  and  froii  the  existing  VTSNY 
boundary  at  th^  Brooklyn  Bridge  up  the 
East  River  to  the  Throes  Neck  Bridge. 

The  tables  contained  in  33  CFR  parts 
26  and  161  whi|::h  describe  the  radio 
frequency  monitoring  areas  assigned  to 
the  VTSNY  Ar^  are  being  modified  to 
coincide  with  the  effective  date  of  the 
area  expansion^ 

The  Coast  Guiard  and  VTS  Users  of  the 
VTSNY  area  re^ntly  evaluated  the 
usage  levels  of  jhe  radiotelephone 
frequencies  assigned  to  VTSNY.  This 
evaluation  concluded  that  VHF-FM 
Channel  14  wa^  overloaded  and 
Channel  11  was  under-used.  To  correct 
this  disparity  ciad  distribute  the  voice 
communicatiock  equally  among  the 
available  radio  frequencies,  the 
reporting  and  n^onitoring  frequencies 
for  VTS  New  Yi  )rk  have  been  changed. 


Vessel  Movement  Reporting  System 
(VMRS)  participants  will  now  make 
thefr  initial  Sail  Plan  Report  on  Channel 
11.  The  Final  Report  and  all  other 
reports  will  be  made  on  Channel  14. 
VMRS  participants  and  other  VTS  Users 
will  monitor  Channel  14  while 
transiting  the  VTS  area.  Vessels  will  not 
be  required  to  monitor  Channels  1 1  and 
14  simultaneously.  Instead  of  having 
two  distinct  frequency  monitoring  areas, 
the  required  monitoring  areas  for  VHF- 
FM  Channel  11  and  Channel  14  will 
now  extend  throughout  the  VTS  area. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  imder  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
Regulatory  Policies  and  Procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26,  1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  proposal  to  be 
so  minimal  that  a  full  regulatory 
evaluation  is  unnecessary.  Most  vessels 
that  are  affected  by  this  rule  are  already 
required  to  participate  in  VTSNY.  The 
expansion  of  the  VTS  area  only  requires 
vessels  to  communicate  with  the  YTC 
earher  than  presently  required.  In  some 
cases,  vessels  are  already  voluntarily 
participating  in  the  expanded  areas. 
This  final  rule  does  not  impose  a 
measurable  impact  on  these  vessels. 

Small  Entities 

The  cost  to  small  entities  will  not  be 
significant  because  the  expansion  of 
VTSNY  area  only  requires  certain 
vessels  to  communicate  with  the  VTC 
earUer  than  presently  required.  This 
requirement  will  have  Uttle  impact  on 
vessels  that  are  affected  by  this  rule. 
Therefore,  the  Coast  Gueird  certifies 
under  section  605(b)  of  the  Regulatory 
FlexibiUty  Act  (5  U.S.C.  601  et  seq.]  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

This  rule  contains  no  coUection-of- 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
regulation  imder  the  principles  and 


criteria  contained  in  Executive  Order 
12612  and  has  determined  that  it  does 
not  have  sufficient  federaUsm 
imphcations  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  final  rule 
and  concluded  that  under  section  2.B.2 
of  Commandant  Instruction  M16475.1B, 
this  rule  is  categorically  excluded  from 
further  environmental  documentation. 
Section  2.B.2.1  of  that  instruction 
excludes  administrative  action  and 
procedural  regulations  and  poUcies 
which  clearly  do  not  have  any 
envirorunental  impact.  "A  Categorical 
Exclusion  Determination"  is  available  in 
the  docket  for  inspecdon  or  copying 
where  indicated  under  ADDRESSES.  This 
rule,  which  is  primarily  administrative^ 
requires  the  Master,  Pilot  or  person 
directing  the  movement  of  a  vessel  to 
participate  in  an  expanded  VTSNY  area. 
No  significant  effect  on  the  environment 
is  expected.  The  Coast  Guard  also 
recognizes  that  this  rulemaking  may 
have  a  positive  effect  on  the 
envirorunent  by  minimizing  the  risk  of 
environmental  harm. 

List  of  Subjects 

33  CFR  Part  26 

Communications  Equipment, 
Navigation  (water),  Marine  safety. 
Radio,  Telephone,  Vessels. 

33  CFR  Part  161 

Harbors,  Reporting  and  recordkeeping 
requirements.  Navigation  (water), 
Vessels,  Waterways. 

Accordingly,  the  interim  final  rule 
amending  33  CFR  Part  161  which  was 
pubUshed  at  58  FR  46081  on  September 
1, 1993,  is  adopted  as  final  without 
change  and  33  CFR  parts  26  and  161  are 
amended  as  follows: 

PART  26— VESSEL  BRIDGE-TO- 
BRIDGE  RADIOTELEPHONE 
REGULATIONS 

1.  The  authority  citation  for  part  26 
continues  to.  read  as  follows: 

Authority:  33  U.S.C.  1201-1208;  49  CFR 
1.46.  Sections  26.04  and  26.09  also  issued 
under  sec.  4118,  Pub.  L.  101-380, 104  Stat 
523  (33  U.S.C  1203  note). 

2.  In  §  26.03.  Table  26.G3(f)  is  revise^d 
to  read  as  follows: 
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Table  26.03(f).— Vessel  Traffic  Services  (VTS)  Call  Signs,  Designated  Frequencies,  and  Monitoring  Areas 


Vessel  traffic  services  ^ 
call  sign 


Designated  frequency  * 
(ctiannel  designation) 


Monitoring  area 


NewYork3 

New  York  Traffic* 


156.550  MHz  (Ctt.  11)  and 
156.700  MHz  (Cti.  14)  


Houston^ 

Houston  Traffic 


Berwidt  Bay 

Berwick  Traffic 

SL  Marys  River 
Soo  Control 


San  Francisco^ 

San  Francisco  Offsttore  Vessel 
Movement  Reporting  Servrce. 


San  Francisco  Traffk: 


Puget  Sound  3 
Seattle  Traffk:  • , 


Tofino  Traffk:' 


Vancouver  Traffk: 


Prince  William  Sound' 
VaWez  Traffk: 


Louisville  ' 

Louisville  TrafTic 


156.600  MHz  (Ch.  12) 

156.550  MHz  (Ch.  11) 
156.600  MHz  (Cfi.  12) 

156.550  MHz  (Ch.  11) 

156.600  MHz  (Cli.  12) 


156.600  MHz  (Ch.  12) 


156.700  MHz  (Ch.  14) 


156.700  MHz  (Ch.  14) 


156.250  MHz  (Ch.  5A) 


156.725  MHz  (Ch.  74) 


156.550  MHz  (Ch.  11) 


156.650  MHz  (Ch.  13) 


156.650  MHz  (Ch.  13) 


The  navigabte  waters  of  the  Lower  New  Yock  Hartxx  bounded  on  the 
east  by  a  line  drawn  from  Norton  Point  to  Breezy  Point;  on  Vhe  south 
by  a  line  corviecting  the  entrarKe  txx>ys  at  the  Ambrose  Channel, 
Sv«ish  Channel  and  Sandy  Hook  Channel  to  Sarxly  Hook  Point;  and 
on  the  southeast  including  tt)e  voters  of  tt)e  Sandy  Hook  Bay  south 
to  a  line  drawn  at  latitude  40°25'  N.;  then  west  into  waters  of  the 
Raritan  Bay  to  the  Raritan  River  Rail  Road  Bridge;  and  ttten  north  in- 
cluding the  waters  of  the  Arthur  Kill  and  Newark  Bay  to  the  Lehigh 
Valley  Draw  Bridge  at  latitude  40°41.95'  N.;  and  then  east  including 
the  waters  of  the  Kill  Van  KuH  and  Upper  New  Yori(  Bay  north  to  a 
line  drawn  east-west  from  the  Holland  Tunnel  Ventilator  Shaft  at  lati- 
tude 40''43.7'  N.;  tongitude  74''01.6'  W.  in  the  Hudson  River;  and 
continuing  east  including  the  waters  of  tfie  East  River  to  ttie  Throgs 
Neck  Bridge,  excluding  the  Harlem  River. 

Each  vessel  at  anchor  within  the  atmve  areas. 

The  navigable  waters  north  29°  N..  west  of  94''20'  W..  south  of  29''49' 
N.,  and  east  of  95»20'  W.; 

The  navigable  waters  north  of  a  line  exterxjing  due  west  from  tfie 
southern  most  end  of  Exxon  Dock  #1  (29''43.37'  N.,  95'K)1.27'  W.). 

The  navigable  waters  south  of  a  line  extending  due  west  from  tf>e 
southern  most  end  of  Exxon  Dock  #1  (29043.37'  N..  95°01.27'  W.). 

The  navigable  waters  south  of  29°45'  N..  west  of  91*1  C  W.,  north  of 
29''37'  N..  and  east  of  91  "18'  W. 

The  navigabte  waters  of  the  St.  Marys  River  between  45c''57'  N.  (De 
Tour  Reef  Light)  and  46°38.7'  N.  (lie  Parisienne  Light),  except  the 
St.  Marys  Falls  Canal  and  those  navigatiie  waters  east  of  a  line  from 
46°04.16'  N.  and  46"01.57'  N.  (La  Pointe  to  Sims  Point  in 
Potagannissing  Bay  and  Worsley  Bay). 

The  waters  within  a  38  nautrcal  mie  radkjs  of  Mount  Tamalpais 
(37°55.8'  N..  122"'34.6'  W.)  excluding  the  San  Francisco  Offshore 
Precautionary  Area. 

The  waters  of  the  San  Francisco  Offshore  Precautionary  Area  east- 
ward to  San  Francisco  Bay  including  its  tributaries  extending  to  ttie 
ports  of  Stockton,  Sacramento  and  Redwood  City. 

The  navigabte  waters  of  Puget  Sound,  Hootf  Canal  and  adjacent  wa- 
ters south  of  a  line  connecting  Marrowstone  Point  and  Lagoon  Point 
in  Admiralty  Inlet  and  south  of  a  line  drawn  due  east  from  ttie  south- 
ernmost tip  of  Possession  Point  on  Wtudtwy  Island  to  ttie  shoreline. 

The  navigable  waters  of  the  Strait  of  Juan  de  Fuca  east  of  124''40'  W. 
excluding  the  waters  in  ttie  central  portkxi  of  tfie  Strait  of  Juan  de 
Fuca  north  and  east  of  Race  Rocks;  the  navigaljte  waters  of  the 
Strait  of  Georgia  east  of  122°52'  W.;  the  San  Juan  Island  Archipel- 
ago, Rosario  Strait,  Bellingham  Bay;  Admiralty  Inlet  north  of  a  line 
connecting  Marrowstone  Point  and  Lagoon  waters  of  tfie  Strait  of 
Georgia  east  of  122°52'  W.;  the  San  Juan  Island  Archipelago, 
Rosario  Strait,  Bellingham  Bay;  Admiralty  intet  north  of  a  line  con- 
necting Manowstone  Point  and  Lagoon  Point  and  all  waters  east  of 
WhkJt)ey  Island  north  of  a  line  drawn  due  east  from  tfie  southerrv 
most  tip  of  Possession  Point  on  Whktoey  Island  to  the  shoreline. 

The  waters  west  of  124''40'  W.  within  50  nautcal  miles  of  the  coast  of 
Vancouver  Island  including  tt>e  waters  north  of  48°  N..  and  east  of 
127°  W. 

The  navigabte  waters  of  the  Strait  of  Georgia  west  of  122°52'  W.,  the 
navigabte  waters  of  the  central  Strait  of  Juan  de  Fuca  north  and  east 
of  Race  Rocks,  including  the  Gulf  Island  Archipelago,  Boundary 
Pass  and  Haro  Strait. 

The  navigabte  waters  south  of  61°05'  N.,  east  of  147°20'  W.,  north  of 
60°  N.,  and  west  of  146°30'  W.;  and,  all  navigabte  waters  in  Port 
Vakjez. 

The  navigable  waters  of  the  Ohte  River  between  McAlpine  Locks  (Mile 
606)  and  Twelve  Mile  Island  (Mite  593),  only  when  the  McAlpine 
upper  pool  gauge  is  at  approximately  13.0  feet  or  atx>ve. 
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Notes: 

of  'l^  (NW?83r  ^^  ^'^^  •"  ^  ^^^  Part  161 .  All  geographic  coordkiates  (latitude  and  longitude)  are  expressed  in  North  American  Datum 

2|n  the  event  of  a  communication  failure  either  by  the  vessel  traffic  center  or  the  vessel  or  radio  congestion  on  a  designated  VTS  freouencv 
communicatKXis  may  be  establtshed  on  an  attemate  VTS  frequency.  The  bridge-to-bridge  navigational  frequency,  156.650  MHz  (ChanneMS)  is 
monitored  in  each  VTS  area;  and  it  may  be  used  as  an  alternate  frequency,  however,  only  to  the  extent  that  doing  so  provides  a  level  of  safety 
beyond  ttiat  provided  by  other  means.  »       r-  .~  «.j 

^Designated  frequency  monitorino  is  required  within  U.S.  navigable  waters.  In  areas  which  are  outside  the  U.S.  navigable  waters  designated 
frequency  monrtonng  is  voluntary.  However,  prospective  VTS  Users  are  encouraged  to  monitor  the  designated  frequency  ' 

"VMRS  partcipants  shall  ma»<e  their  initial  report  (Sail  Plan)  to  New  Yort<  Traffic  on  Channel  11  (156.550  MHz).  All  other  reports  includina  the 
Rnal  Report,  jhall  be  rrade  on  Channel  14  (156.700  MHz).  VMRS  and  other  VTS  Users  shall  monitor  Channel  14  (156.700  Mf^  v;^ile  traS 
ttie  VTS  area.  New  York  Traffic  may  direct  a  vessel  to  monitor  and  report  on  either  primary  frequency  depending  on  traffic  density,  weather  corv 
ditons,  or  other  safety  factors.  This  does  not  require  a  vessel  to  monitor  both  primary  frequencies.     '      '^         "  '•  ^ 

.     SA  Cooperative  Vessel  Traffic  Sendee  was  established  by  the  United  States  and  Canada  within  adjoining  waters.  The  arwooriate  vessel  traffic 
center  adminiaters  the  rules  issued  by  both  nations;  however,  it  will  enforce  only  its  own  set  of  mies  within  its  jurisdiction 

^Seattle  TraWc  may  direct  a  vessel  to  monitor  the  other  primary  VTS  frequency  156.250  MHz  or  156.700  MHz  (Channel  5A  or  14)  ciependlno 
on  traffic  denarty,  weather  conditions,  or  other  safety  factors,  rather  than  strictly  adhering  to  the  designated  frequency  required  for  each  rronito?- 
mg  area  as  defined  above.  This  does  not  require  a  vessel  to  monitor  both  primary  frequencies.  »  ^        /     m-  «- 

~JlS^r;l^'?*!^c^^LT°"K°"'^  ^®^  ®^®"^'  ^Ji9P^  ^  ^^'"^  C^S  area.  Designated  frequency  monitoring  is  voluntary  in  these 
portions  outside  of  VTS  junscSction,  however,  prospective  VTS  Users  are  encouraged  to  monitor  the  designated  frequency 

»i!I!^'*SH!r'°^®  navigational  frequency   156.650  MHz  (Channel  13),  is  used  in  these  VTSs  because  the  level  of  radiotelephone  trans- 
mi^wns  doea  not  warrant  a  designated  VTS  frequency.  The  listening  watch  required  by  26.06  of  this  chapter  Is  not  limited  to  ^  monitor^ 


PAFTT  161r-VESSEL  TRAFFIC  MANAGEMENT 

3.  The  authority  citation  for  part  161  continues  to  read  as  follows: 
Authority;  33  U.S.Q  1231;  33  U.S.C  1232,  49  CFR  1.46. 

4.  In  §  l4l.l2.  Table  161.12(b)  is  revised  to  read  as  follows: 


TABLE  161.  2(b).— VESSEL  TRAFFIC  SERVICES  (VTS)  CALL  SIGNS.  DESIGNATED  FREQUENCIES.  AND  MONITORING  AREAS 


Vessel  traftc  services  can  sign 


New  York  J 
New  York 


Traffic' 


Houston^ 
Houston' 


Berwick  Bay 

Berwick  Trbffic 

St  Marys  Rivei 
SooContr<< 


Designated'  frequency 
(channel  designatkm) 


Taffic 


156.550  MHz  (Ch.  11)  and 
156.700  MHz  (Ch.  14)  


Monitoring  area 


San  Frarx^isco' 

San  Franqisco  Offstxxe  Vessel 
Movemejit 

Reporting  Sennce  San  Francisco 
Traffic. 

Puget  Sound*  < 

Seattle  Traffic «  „ 


156.600  MHz  (Ch.  12) 

156.550  MHz  (Ch.  11) 
156.600  MHzXCh.  12) 

156.550  MHz  (Ch.  11) 

156.600  MHz  (Ch.  12) 


156.600  MHz  (Ch.  12) 


156.700  MHz  (Ch.  14) 


156.700  MHz  (Ch.  14) 


The  navigable  waters  of  the  Lower  New  Yori<  Hartxir  bounded  on  the  east 
l>y  a  line  drawn  from  Norton  Point  to  Breezy  Point;  on  ttie  south  by  a 
line  connecting  the  ertrance  buoys  at  the  Amtirose  Channel,  Swash 
Channel  and  Sandy  Hook  Channel  to  Sandy  Hook  Point;  and  on  the 
southeast  including  ttie  waters  of  ttie  Sandy  Hook  Bay  south  to  a  line 
drawn  at  latitude  40°25'N.;  ttien  west  Into  waters  of  the  Raritan  Bay  to 
the  Raritan  River  Rail  Road  Bridge;  and  then  north  including  the  waters 
of  the  Arthur  Kill  and  Newari<  Bay  to  the  Lehigh  Valley  Draw  Bridge  at 
latitude  40''41.95'N.;  and  then  east  including  the  waters  of  the  Kill  Van 
Kufl  and  Upper  New  Yort<  Bay  north  to  a  line  drawn  east-west  from  the 
Holland  Tunnel  Ventilator  Shaft  at  latitude  40''43.7'N.;  longitude 
74''01 .6'W.  in  ttie  Hudson  River;  arxj  continuing  east  including  the  wa- 
ters of  ttie  East  River  to  the  Throgs  Neck  Bridge,  excluding  the  Harlem 
River. 

Each  vessel  at  anchor  within  the  above  areas. 

The  navigable  waters  north  of  29''N..  west  of  94''20W.,  south  of  29''49^ 
and  east  of  95°20'W. 

The  navigable  waters  north  of  a  line  extending  due  west  from  the  southern 
most  end  of  Exxon  Dock  #1  (29°43.37'N.,  95''01.27'W.). 

The  navigable  waters  south  of  a  line  extending  due  west  from  the  south- 
em  most  end  of  Exxon  Dock  #1  (29°43.37'N..  95''01 .271^.). 

The  navigabte  waters  south  of  29''45'N.,  west  of  91  "10^.,  north  of 
29°37'N.,  and  east  of  91''18'W. 

The  navigable  waters  of  the  St.  Marys  River  between  45''57'N.  (De  Tour 
Reef  Light)  and  46»38.7'N.  (tie  Parisienne  Light),  except  the  St.  Marys 
Falls  Canal  and  those  navigable  waters  east  of  a  line  from  46°04.16'N 
and  46°01.57'N.  (LaPointe  to  Sims  Point  in  Potagannissing  Bay  and 
Worsley  Bay). 

The  waters  within  a  38  nautical  mile  radius  of  Mount  Tamalpais 
(37°55.8'N..  122»34.6'W.)  excluding  the  San  Francisco  Offshore  Pre- 
cautionary Area. 

The  \«^ters  of  the  San  Francisco  Offshore  Precautionary  Area  eastward  to 
San  Francisco  Bay  including  its  trilxjtaries  extending  to  the  ports  of 
Stockton,  Sacramento  and  Redwood  City. 

The  navigable  waters  of  Puget  Sound.  Hood  Canal  and  adjacent  waters 
south  of  a  line  connecting  Marrowstone  Point  and  Lagoon  Point  in  Ad- 
miralty Inlet  and  south  of  a  line  drawn  due  east  from  ttie  southernmost 
tip  of  Possesskxi  Point  on  Whidbey  Island  to  ttie  shoreline. 
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Table  161.12(b).— Vessel  Traffic  Services  (VTS)  Call  Signs,  Designated  Frequencies,  and  Monitoring  Areas— 

Continued 


Vessel  traffic  services  call  sign 


Tofino  Traffic* . — 
Varxxxjver  Traffic 

Prince  William  Sound  ^ 
Valdez  Traffic  

Louisville'' 

Louisville  Traffic  .. 


Designated'  frequency 
(channel  designation) 


156.250  MHz  (Ch.  5A) 


156.725  MHz  (Ch.  74) 


156.550  MHz  (Ch.  11) 


156.650  MHz  (Ch.  13) 


156.650  MHz  (Ch.  13) 


Monitoring  area 


The  navigable  waters  of  the  Strait  of  Juan  de  Fuca  east  of  124''40^.  ex- 
cluding the  waters  in  the  central  portion  of  the  Strait  of  Juan  de  Fuca 
north  and  east  of  Race  Rocks;  the  navigable  waters  of  the  Strait  of 
Georgia  east  of  122°52'W.;  ttie  San  Juan  Island  Archipelago,  Rosano 
Strait,  Bellingham  Bay;  Admiralty  of  Juan  de  Fuca  north  and  east  of 
Race  Rocks;  the  navigable  waters  of  the  Strait  of  Georgia  east  of 
122°52'W.;  the  San  Juan  Island  Archipelago,  Rosano  Strait,  Bellingham 
Bay;  Admiralty  Inlet  north  of  a  line  connecting  Marrowstone  Point  and. 
Lagoon  Point  and  all  waters  east  of  Whidbey  Island  north  of  a  line 
drawn  due  east  from  the  southernmost  tip  of  Possessk)n  Point  on 
Whidbey  Island  to  the  shoreline. 

Ttie  waters  west  of  124<'40'W.  within  50  nautkal  mitte  of  the  coast  of 
Vancouver  Island  including  the  waters  north  of  48'N..  and  east  of 
127''W. 

The  navigat)le  waters  of  the  Strait  of  Georgia  west  of  122*52'W.,  the  navi- 
gable waters  of  the  central  Strait  of  Juan  de  Fuca  north  and  east  of 
Race  Rocks,  including  the  Gulf  Island  Archipelago,  Boundary  Pass  and 
Haro  Strait 

The  navigable  waters  south  of  SrOS'N.,  east  of  147'>20'W.,  north  of 
60°N.,  and  west  of  146'>30'W.;  and.  all  navigable  waters  in  Port  Valdez. 

The  navigable  waters  of  the  Ohio  River  between  McAlpine  Locks  (Mile 
606)  and  Twelve  Mile  Island  (Mile  593),  only  when  the  McAlpine  upper 
pool  gauge  is  at  approximately  1 3.0  feet  or  above. 


Notes: 

'  In  the  event  of  a  communicatton  failure  either  by  the  vessel  traffic  center  or  the  vessel  or  radio  congestion  on  a  df|i9"ated  VTS  frequency, 
communcations  may  be  estat)lished  on  an  alternate  VTS  frequency.  The  brklge-to-bhdge  navigational  frequency,  156.650  MHz  (Channel  13),  is 
monitored  in  each  VTS  area;  and  it  may  be  used  as  an  alternate  frequency,  however,  only  to  the  extent  that  doing  so  provides  a  level  of  safety 
tieyond  ttiat  provided  by  other  means.  ^  .^^..r^,.,        ^^-^^ 

^Designated  frequency  monitoring  is  required  within  U.S.  navigable  waters.  In  areas  whch  are  outside  the  U.S.  navigable  waters,  designated 
frequency  monitoring  is  voluntary.  However,  prospective  VTS  Users  are  encouraqed  to  monitor  the  designated  frequency 
•  VVmRS  partkapants  shall  make  their  initial  report  (Sail  Plan)  to  New  York  Traffic  on  Channel  1 1  (156.550  MHz).  All  other  reports,  irwluding  the 
Final  Report  shaTbe  made  on  Channel  14  (156.700  MHz).  VMRS  and  other  VTS  Users  shall  monitor  Channel  14  (156.700  MHz)  while  fransiting 
the  VTS  area  New  York  Traffrc  may  direct  a  vessel  to  monitor  and  report  on  either  primary  frequency  depending  on  traffk;  density,  weather  con- 
ditrans  or  other  safety  factors.  This  does  not  require  a  vessel  to  monitor  both  primary  frequencies.  .  , .   m^ 

*A  Cooperative  Vessel  Traffic  Sen/k:e  was  established  by  the  Untied  States  and  Canada  within  a(^oining  waters.  The  appropnate  vessel  tralTic 
Center  administers  the  rules  issued  by  both  nations;  however,  it  will  enforce  only  its  own  set  of  rules  within  its  iunsdiction. 

'Seattle  traffic  may  direct  a  vessel  to  monitor  the  other  primary  VTS  frequency  156.250  MHz  or  156.700  MHz  (Channel  5A  or  14)  depending 
on  traffic  density,  weather  conditions,  or  other  safety  factors,  rather  than  strictly  adhenng  to  the  designated  frequency  required  for  each  monrtor- 
ina  area  as  defined  above.  This  does  not  require  a  vessel  to  monitor  both  primary  frequencies.  ...       ,  _^  ^ 

'A  portion  of  Tofino  Sector's  monitoring  area  extends  beyond  the  defined  CVTS  area.  Designated  frequency  monitoring  is  voluntary  in  these 
DOrtiorKoutskleofVTSjurisdkrtkjn,  however,  prospective  VTS  Users  are  encouraged  to  monitor  the  designated  frequency      _,  .    ^ 
^The  brkJge-to-brklge  navigational  frequency,  156.650  MHz  (Channel  13).  is  used  in  these  VTSs  because  the  level  of  radiote^phone  trans- 
misskXTS  d^  not  warrant  a  designated  VTS  frequency.  The  listening  watch  required  by  26.05  of  this  chapter  is  not  bmrted  to  the  momtonng 
area. 


5.  Section  161.25  is  revised  to  read  as 
follows: 

§161.25    Vessel  Traffic  Service  New  York 
Area. 

The  area  consists  of  the  navigable 
vtraters  of  the  Lower  New  York  Harbor 
bounded  on  the  east  by  a  Une  drawn 
from  Norton  Point  to  Breezy  Point;  on 
the  south  by  a  line  connecting  the 
entrance  buoys  at  the  Ambrose  Channel, 
Swash  Channel,  and  Sandy  Hook 
Channel  to  Sandy  Hook  Point;  and  on 
the  southeast  including  the  waters  of 
Sandy  Hook  Bay  south  to  a  line  drawn 
at  latitude  40''25'N.;  then  west  into 
waters  of  the  Raritan  Bay  to  the  Raritan 
River  Rail  Road  Bridge;  and  then  north 
including  the  waters  of  the  Arthur  Kill 
and  Newark  Bay  to  the  Lehigh  Valley 
Draw  Bridge  at  latitude  40''41.9'N.;  and 
then  east  including  the  waters  of  the 
Kill  Van  Kull  and  Upper  New  York  Bay 


north  to  a  line  drawn  east-west  from  the 
Holland  Tuimel  Ventilator  Shaft  at 
latitude  40''43.7'N.,  longitude 
74''01.6'W.  in  the  Hudson  River;  and 
then  continuing  east  including  the 
waters  of  the  East  River  to  the  Throgs 
Neck  Bridge,  excluding  the  Harlem 
River. 

Note:  Although  mandatory  participation  in 
VTSNY  is  limited  to  the  area  within  the 
navigable  waters  of  the  United  States. 
VTSNY  will  provide  services  beyond  those 
waters.  Prospective  users  are  encouraged  to 
report  beyond  the  area  of  required 
participation  in  order  to  facilitate  advance 
vessel  traffic  management  in  the  VTS  area 
and  to  receive  VTSNY  advisories  and/or 
assistance. 


Dated:  August  20. 1996. 
J.C.  Card, 

Rear  Admiral.  U.S.  Coast  Guard  Chief,  Marine 
Safety  and  Environmental  Protection. 
[FR  Doc.  96-21733  Filed  8-28-96;  8:45  am] 
BILUNO  COOE  4910-14-li 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
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Approval  and  Promulgation  of  State 
Implementation  Plan;  Wisconsin; 
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AGENCY:  Environmental  Protection 
Agency  (EPA). 


45328 


federal  Register  /  Vol.  61,  No.  169  /  Thursday,  August  29,  1996  /  Rules  and  Regulations 


ACTION:  Dii^ct  final  rule. 


SUMMARY:  Ttie  Environmental  Protection 
Agency  (EPK)  approves  a  revision  to  the 
Wisconsin  State  Implementation  Plan 
(SIP)  for  ozone  that  was  submitted  on 
November  lj7, 1995.  This  revision  is  an 
alternative  Control  method  for 
controlling  volatile  organic  compoimd 
(VCXi;)  emissions  from  storage  tanks  at 
the  GenCorp  Inc.-Green  Bay  fadhty.  The 
EPA  has  approved  Wisconsin's  general 
rule  for  the  storage  of  VOCs.  The 
approved  nje  states  that  any  deviation 
from  the  sp^ifically  required  control 
methods  foi^d%  the  State's  rule  must 
be  proven  td  be  equivalent  in 
controUing  tjie  VOC  emissions  before 
being  approved  into  the  SIP.  Because 
GenCorp  Inq.  has  chosen  a  different 
control  method  than  those  listed 
specifically  (n  Wisconsin's  rule,  a  site- 
specific  Sff  revision  is  required  to 
evaluate  the  jcontrol  method  being  used 
at  the  Green  Bay  faciUty.  In  the 
proposed  njes  section  of  this  Federal 
Re^ster,  tha  EPA  is  proposing  approval 
of,  and  soUcjting  comments  on,  this 
requested  SiP  revision.  If  adverse 
comments  are  received  on  this  action, 
the  EPA  wi  in  withdraw  this  final  rule 
and  address  ihe  comments  received  in 
response  to  tpis  action  in  a  final  rule  on 
the  related  proposed  rule,  which  is 
being  published  in  the  proposed  rules 
section  of  th^  Federal  Register.  A 
second  public  comment  period  will  not 
be  held.  Parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  This  approval  makes 
federally  enforceable  the  State's  rule 
that  has  been  incorporated  by  reference. 
DATES:  The  "direct  final"  is  effective  on 
October  28, 1S96,  unless  EPA  receives 
adverse  or  critical  comments  by 
September  30. 1996.  If  the  effective  date 
is  delayed,  tiinely  notice  will  be 
pubUshed  in  the  Federal  Register. 
ADORESSES:  Ayritten  comments  should 
be  sent  to:  Carlton  T.  Nash.  Chief, 
Regulation  Development  Section,  Air 
Prc^grams  Brafach  (AR-18J),  U.S.  EPA,  77 
West  Jackson 'Boulevard,  Chicago, 
Illinois  60604. 

Copies  of  tje  proposed  SIP  revision 
and  EPA's  analysis  are  available  for 
inspection  at  the  U.S.  EPA,  Region  5, 
Air  and  Radiation  Division,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604.  (Pleas^  telephone  Douglas 
Aburano  at  (3112)  353-6960  before 
visiting  the  Region  5  Office.) 
FOR  FURTHER  tlFORMATKDN  CONTACT: 
Douglas  AbiuBno,  Environmental 
Engineer,  Regulation  Development 
Section,  Air  Hrograms  Branch  (AR-IBJ), 
U.S.  EPA,  Region  5.  Chicago,  Illinois 
60604,  (312)  •  53-6960. 


SUPPLEMENTARY  INFORMATKM: 
I.  Background  Information 

Wisconsin  rule  NR  419  is  currently 
approved  into  the  Wisconsin  SIP.  Part 
419.05  applies  to  the  storage  of  volatile 
organic  compounds  (VOCs).  Rule  419.05 
requires  the  use  of  specific  control 
methods  or  equally  effective  alternative 
control  methods  approved  by  both  the 
Wisconsin  Department  of  Natural 
Resources  (WDNR)  and  Environmental 
Protection  Agency  (EPA).  As  part  of  a 
proposed  project  at  the  GenCorp  Inc.- 
Green  Bay  facihty,  a  tank  used  to  store 
acrylonitrile,  a  VOC,  will  be  constructed 
and  be  subject  to  the  requirements  of 
419.05.  Since  the  GenCorp  facility  will 
not  be  using  the  controls  specified  in 
Rule  419.05,  WDNR  has  submitted  a 
site-specific  SIP  revision  to  obtain 
federal  approval  of  the  alternative 
control  methods  that  the  GenCorp 
faciUty  will  be  employing.  The  WDNR 
has  made  the  determination  that  the 
controls  that  the  GenCorp  faciUty  will 
be  using  are  more  effective  than  the 
controls  required  by  Rule  419.05. 

n.  Evaluation  of  State  Submittal 

The  GenCorp  facility  proposes  to 
construct  a  styrene-butadiene- 
acrylonitrile  latex  maniifacturing 
project.  As  part  of  this  project  a  vessel 
used  to  store  acrylonitrile  will  be 
necessary.  A  vessel  of  this  type  is 
subject  to  the  requirements  of 
Wisconsin  Rule  NR  419.05. 

Acrylonitrile  will  be  unloaded  from  a 
railcar,  approximately  one  26,000* gallon 
railcar  will  be  unloaded  per  month.  The 
railcars  will  be  connected  to  the 
unloading  rack  piping  through 
reinforced  hoses.  One  or  two  hoses  will 
convey  Uquid  while  another  will  return 
any  vapor  displaced  fit)m  the  storage 
tank  (vapor  balance  system).  Unloading 
is  accomphshed  with  a  self-priming 
centrifugal  piunp.  The  Uquid  is 
transferred  through  3"  welded  carbon 
steel  piping  to  the  storage  tank. 

Acrylonitrile  will  be  stored  in  a 
50,000  gallon  horizontal  (carbon  steel) 
pressiu«  vessel.  The  tank  will  be  located 
in  a  watertight  containment  basin 
constructed  adjacent  to  the  styrene 
storage  tank  area.  The  storage  tank  will 
be  operated  at  an  average  pressine  of  5 
psi,  with  an  over-pressure  safety  reUef 
set  at  100  psi.  In  addition  to  the  safety 
reUef,  the  tank  is  equipped  with  a 
ruptxtfe  disk  and  telltale  gage.  The  tank 
will  be  padded  with  nitrogen  gas  to 
maintain  working  pressure  above  one 
atmosphere  to  enable  pumping  raw 
material  to  the  polymerization  vessels. 
The  acrylonitrile  tank  will  be  a  new, 
butt-welded  tank,  with  a  separate 


containment  system  svurounding  the 
tank. 

The  emissions  from  storage  tanks  can 
be  divided  into  two  categories:  standing 
storage  losses  and  working  losses. 
Standing  storage  loss  is  the  expulsion  of 
vapor  from  a  tank  through  vapor 
expansion  and  contraction,  which  are 
the  residt  of  changes  in  temperature  and 
barometric  pressure.  Working  losses  are 
emissions  that  occur  during  filling 
operations. 

The  controls  specifically  required  by 
Rule  419.05,  floating  roofs,  vapor 
condensation  systems,  and  vapor 
holding  tanks,  are  used  to  control  both 
types  of  emissions. 

Floating  roofs  are  used  to  reduce 
emissions  that  occur  when  the  storage 
tanks  are  being  refilled.  Vapor 
condensation  systems  wiU  collect  and 
condense  any  VOC  emissions  exiting 
through  vents  when  the  pressure  in  a 
tank  increases  due  to  temperature 
changes  or  filling  of  the  tank.  Vapor 
holding  tanks  are  also  used  to  collect 
emissions  that  would  exit  through  vents 
due  to  pressure  changes.  These  last  two 
control  devices  are  usually  not  used  in 
combination  with  floating  roofs  because 
the  floating  roofs  will  minimize  working 
loss  emissions  significantly  and  would 
not  require  additional  control. 

The  WDNR  has  approved  GenCorp- 
Inc.'s  proposed  alternative  storage  tank 
controls  as  being  more  effective  than  the 
controls  required  by  Rule  419.05.  The 
use  of  a  low-pressure  tank  will 
eliminate  the  standing  storage  losses 
and  the  use  of  a  vapor  recovery  system 
will  virtually  eUminate  any  working 
losses  as  well.  It  is  estimated  that 
GenCorp-Inc.  's  proposed  controls  will 
achieve  an  additional  1.113  pounds  of 
VOC  per  year  in  reductions  above  the 
controls  specifically  mentioned  in  Rule 
419.05. 

in.  Final  Action 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
pubUcation.  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  wiU  be  effective  October  28, 1996 
unless,  by  September  30, 1996,  adverse 
or  critical  comments  are  received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  dociunent  that  will 
withdraw  the  final  action.  All  pubUc 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
action  serving  as  a  proposed  rule.  The 
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EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  October  28, 1996. 

Nothing  in  this  action  should  be 
construed  as  pennitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
Ught  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

The  EPA  approves  the  condition  bom 
Wisconsin's  construction  permit  #95- 
CHB-407  That  requires  the  use  of  a 
pressiure  vessel  storage  tank  with  a 
vapor  balance  system  for  storage  of 
acrylonitrile  which  will  be  used  in  the 
process  of  manufacturing  styrene- 
butadiene-acrylonitrile  latex  making 
this  condition  federal  enforceable. 

IV.  Administrative  Requirements 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225).  as  revised  by  a  July  10, 
1995  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  from  E.0. 12866 
review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  FlexibiUty  Act, 
5  U.S.C.  600  etseq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 


imder  the  CAA,  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA. 
427  U.S.  246.  255-^6  (1976);  42  U.S.C. 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
milUon  or  more.  Under  Section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

D.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Coxut  of  Appwals  for  the  appropriate 
circuit  by  October  28, 1996.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review,  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference, 
Intergovenunental  relations.  Ozone, 


Reporting  and  recordkeeping 
requirements. 

Dated:  August  5, 1996. 
Valdu  V.  Adamkus, 
Regional  Administrator. 

For  the  reasons  stated  in  the 
preamble,  part  52,  chapter  I,  title  40  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  YY— Wisconsin 

2.  Section  52.2570  is  amended  by 
adding  paragraph  (c)(94)  to  read  as 
follows: 

§52.2570    Identification  of  plan. 

***** 

(c)*  •  * 

(94)  A  revision  to  the  ozone  State 
Implementation  Plan  (SIP)  was 
submitted  by  the  Wisconsin  Department 
of  Natural  Resources  on  November  17, 
1995.  This  revision  consists  of  a  site- 
specific  revision  for  the  GenCorp  Inc- 
Green  Bay  faciUty.  This  revision  is 
required  under  Wisconsin's  federally 
approved  rule,  N^419.05.  The  storage 
requirements  contained  in  NR  419.05 
specifically  require  floating  roofs,  vapor 
condensation  systems,  and  vapor 
holding  tanks,  or  an  equally  effective 
alternative  control  method  approved  by 
the  Wisconsin  Department  of  Natural 
Resources  and  U.S.  EPA.  The  GenCorp 
Inc.-Green  Bay  facility  has  chosen  to 
utilize  a  pressure  vessel  storage  tank 
with  a  vapor  balance  system,  as 
specified  in  Permit  95-CHB-407  which 
was  issued  on  August  29, 1995.  This 
pressure  vessel  vdll  be  used  for  the 
storage  of  acrylonitrile  that  will  be  used 
to  manufactiu*  styrene-butadiene- 
acrylonitrile  latex. 

(i)  Incorporation  by  reference.  The 
foUowring  sections  of  the  Wisconsin  air 
pollution  construction  permit  95-CHB- 
407  are  incorporated  by  reference. 

(A)  The  permit  condition  requiring  a 
pressiue  vessel  storage  tank  with  a 
vapor  balance  system  for  the  styrene- 
butadiene-acrylonitrile  latex 
manufacturing  process,  as  created  and 
published  Wisconsin  Permit  95-CHB- 
407,  August  29,  1995  and  effective 
August  29, 1995. 

(PR  Doc.  96-21908  Filed  8-28-96;  8:45  am) 
BILIJNO  CODE  6SaO-60-P 
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40  CFR  Part  10 
[AD-FRL-6569ll] 

Clean  Air  Act  Interim  Approval  of   ■ 
Operating  Pefmits  Program;  Soutti 
Coast  Air  Quality  Management  District, 
California 

agency:  Envinonmental  Protection 

Agency  (EPA) 

ACTION:  Direct  flnal  rule. 


SUMMARY:  ThelEPA  is  promulgating 
direct  final  interim  approval  of  the  title 
V  operating  permits  program  submitted 
by  the  California  Air  Resources  Board, 
on  behalf  of  the  South  Coast  Air  Quality 
Management  District  (South  Coast  or 
District),  for  tlie  purpose  of  complying 
with  federal  r^uirements  for  an 
approvable  state  program  to  issue 
operating  pem|its  to  all  major  stationary 
sources  and  tol  certain  other  sources. 
Today's  action!  also  promulgates  direct 
final  approval  pf  South  Coast's 
mechanism  fo#  receiving  delegation  of 
section  112  standards  as  promulgated. 
EFFECTIVE  DATfl:  This  direct  final  rule  is 
effective  on  Odtober  28, 1996  unless 
adverse  or  critical  comments  are 
received  by  September  30, 1996.  If  the 
effective  date  i^  changed,  a  timely  notice 
will  be  pubUshed  in  the  Federal 
Register. 

ADDRESSES:  Co|)ies  of  the  District's 
submittal  and  other  supporting 
information  used  in  developing  this 
direct  final  rulf  are  available  for  public 
inspection  (do<^ket  number  CA-SC-96- 
1-OPS)  diuing  normal  business  hours  at 
the  following  location:  Operating 
Permits  Sectioi  (A-5-2),  Air  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency,  Regioil  LX,  75  Hawthorne 
Street,  San  Francisco,  CA  94105. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ginger  Vagenas  (telephone  415/744- 
1252),  Operatiijg  Permits  Section  (A-5- 
2),  Air  and  Tox  ics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105. 

SUPPLEMENTARY  INFORMATION: 


I.  Background 
A.  Introduction 


md  Purpose 


Title  V  of  the 
Amendments 
Clean  Air  Act 
regulations  at 
Regulations 
require  that  stages 
operating  perm 
November  15, 


(secti 
(Act)), 
43 
(OR) 


approve  or 
within  1  year 
submittal.  The 


1990  Clean  Air  Act 
ions  501-507  of  the 
,  and  implementing 
Code  of  Federal 
part  70  (part  70), 
develop  and  submit 
ts  programs  to  EPA  by 
11993,  and  that  EPA  act  to 
disa  jprove  each  program 
a  :er  receiving  the 
JPA's  program  review 


occurs  pursuant  to  section  502  of  the 
Act  and  the  part  70  regulations,  which 
together  outline  criteria  for  approval  or 
disapproval.  Where  a  program 
substantially,  but  not  fully,  mbets  the 
requirements  of  part  70,  H'A  may  grant 
the  program  interim  approval  fci-  a 
period  of  up  to  2  years.  If  EPA  has  not 
fully  approved  a  program  by  2  years 
after  the  November  15, 1993  date,  or  by 
the  end  of  an  interim  program,  it  must 
establish  and  implement  a  federal 
program. 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
action  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing 
interim  approval  of  the  operating  permit 
program  submitted  by  South  Coast 
should  adverse  or  critical  comments  be 
filed. 

If  EPA  receives  adverse  or  critical 
comments,  this  action  will  be 
withdrawn  before  the  effective  date  by 
publishing  a  subsequent  document  that 
will  withdraw  the  final  action.  All 
public  comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period.  Any 
parties  interested  in  conunenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  on  October  28, 1996. 

B.  Federal  Oversight  and  Sanctions 

This  interim  approval,  which  may  not 
be  renewed,  extends  until  October  29, 
1998.  During  this  interim  approval 
period.  South  Coast  is  protected  from 
sanctions,  and  EPA  is  not  obligated  to 
promulgate,  administer  and  enforce  a 
federal  operating  permits  program  in  the 
District.  Permits  issued  under  a  program 
with  interim  approval  have  fuU  standing 
with  respect  to  part  70,  and  the  1-year 
time  period  for  submittal  of  permit 
applications  by  subject  sources  begins 
upon  the  effective  date  of  this  interim 
approval,  as  does  the  3-year  time  period 
for  processing  the  initial  permit 
applications. 

If  South  Coast  fails  to  submit  a 
complete  corrective  program  for  full 
approval  by  April  29, 1998,  EPA  will 
start  an  18-month  clock  for  mandatory 
sanctions.  If  South  Coast  then  fails  to 
submit  a  corrective  program  that  EPA 
finds  complete  before  the  expiration  of 
that  18-month  period,  EPA  will  be 
required  to  apply  one  of  the  sanctions 
in  section  179(b)  of  the  Act,  which  will 
remain  in  effect  until  EPA  determines 
that  South  Coast  has  corrected  the 


deficiency  by  submitting  a  complete 
corrective  program.  Moreover,  if  the 
Administrator  finds  a  lack  of  good  faith 
on  the  part  of  the  District,  both 
sanctions  under  section  179(b)  will 
apply  after  the  expiration  of  the  18- 
month  period  until  the  Administrator 
determines  that  South  Coast  has  come 
into  compliance.  In  any  case,  if,  six 
months  after  application  of  the  first 
sanction,  the  District  still  has  not 
submitted  a  corrective  program  that  EPA 
has  found  complete,  a  second  sanction 
will  be  required. 

If  EPA  disapproves  South  Coast's 
complete  corrective  program,  EPA  will 
be  required  to  apply  one  of  the  section 
179(b)  sanctions  on  the  date  18  months 
after  the  effective  date  of  the 
disapproval,  imless  prior  to  that  date 
South  Coast  has  submitted  a  revised 
program  and  EPA  has  determined  that  it 
corrected  the  deficiencies  that  prompted 
the  disapproval.  Moreover,  if  the 
Administrator  finds  a  lack  of  good  faith 
on  the  part  of  the  District,  both 
sanctions  under  section  179(b)  shall 
apply  after  the  expiration  of  the  18- 
month  period  until  the  Administrator 
determines  that  South  Coast  has  come 
into  compliance.  In  all  cases,  if,  six 
months  after  EPA  applies  the  first 
sanction,  the  District  has  not  submitted 
a  revised  program  that  EPA  has 
determined  corrects  the  deficiencies,  a 
second  sanction  is  required. 

In  addition,  discretionary  sanctions 
may  be  applied  where  warranted  any 
time  after  the  expiration  of  an  interim 
approval  period  if  South  Coast  has  not 
timely  submitted  a  complete  corrective 
program  or  EPA  has  disapproved  its 
submitted  corrective  program. 
Moreover,  if  EPA  has  not  granted  full 
approval  to  the  District's  program  by  the 
expiration  of  this  interim  approval,  EPA 
must  promulgate,  administer  and 
enforce  a  federal  permits  program  for 
South  Coast  upon  interim  approval 
expiration. 

IL  Direct  Final  Action  and  Implications 

A.  Analysis  of  State  Submission 

The  analysis  contained  in  this  notice 
focuses  on  specific  elements  of  South 
Coast's  title  V  operating  permits 
program  that  must  be  corrected  to  meet 
the  minimum  requirements  of  part  70. 
The  full  program  submittal;  the 
Technical  Support  E)ocument  (TSD), 
which  contains  a  detailed  analysis  of 
the  submittal;  and  other  relevant 
materials  are  available  for  inspection  as 
part  of  the  public  docket  (CA-SC-96-1- 
OPS).  The  docket  may  be  viewed  during 
regular  business  hours  at  the  address 
listed  above. 
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1.  Support  Materials 

South  Coast's  title  V  program  was 
submitted  by  the  California  Air 
Resources  Board  (CARB)  on  December 
27. 1993.  The  South  Coast  submittal 
included  the  following  implementing 
and  supporting  regulations:  Regulation 
XXX— Title  V  Permits;  Rule  204— 
Permit  Conditions;  Rule  206— Posting  of 
Permit  to  Operate;  Rule  210— 
Applications;  Rule  301— Permit  Fees; 
Rule  518 — Hearing  Board  Procedures  for 
Title  V  Facilities;  and  Rule  219— 
Equipment  not  Requiring  a  Written 
Permit  Pursuant  to  Regulation  n.  The 
EPA  found  the  program  to  be 
incomplete  on  March  4, 1994  because  it 
lacked  permit  appUcation  forms.  On 
March  6, 1995.  the  District  submitted  its 
forms  and  EPA  deemed  the  program 
complete  on  March  30. 1995.  On 
February  10, 1995.  the  District  adopted 
a  rule  to  implement  title  IV.  EPA 
deemed  the  South  Coast  acid  rain 
program  acceptable  on  March  29. 1995 
(see  60  FR 16127)  and  on  April  11. 
1995,  it  was  submitted  to  EPA  as  part  of 
the  District's  title  V  program.  On  August 
11. 1995,  the  Distrifct  amended  the 
regulatory  portion  of  its  submittal.  On 
September  26, 1995.  EPA  received  from 
CARB.  on  behalf  of  the  District,  the 
revised  Regulation  XXX.  revised  Rule 
518 — Variance  Procedures  for  Title  V 
Facilities,  and  a  new  rule.  Rule  518.1 — 
Permit  Appeal  Procedures  for  Title  V 
Facilities.  Additional  materials  were 
received  on  April  24, 1996.  including 
draft  revised  application  forms,  a 
demonstration  of  adequacy  of  the 
District's  group  processing  provisions, 
and  several  additional  rules,  including 
the  following,  which  are  relied  upon  to 
implement  the  title  V  program:  Rule 
219 — ^Equipment  not  Requiring  a 
Written  Permit  Pursuant  to  Regulation 
II,  adopted  August  12, 1994  (supersedes 
previously  submitted  version);  Rule 
301— Permit  Fees,  adopted  October  13. 
1995  (supersedes  previously  submitted 
version);  and  Rule  441 — Research 
Operations,  adopted  May  5,  1976.  In 
conjunction  with  its  evaluation  of  the 
South  Coast's  title  V  operating  permits 
program,  EPA  reviewed  all  of  the  rules, 
including  Regulations  XX  and  XIII. 
submitted  by  the  District.  While  EPA  is 
not  specifically  approving  rules  not 
directly  relied  upon  to  implement  part 
70  as  part  of  the  District's  operating 
permits  program,  changes  to  these  rules 
will  be  reviewed  by  EPA  to  ensure 
implementation  of  the  part  70  program 
is  not  compromised.  See  the  TSD  for  a 
complete  listing  of  rules  submitted  by 
the  District.  Rule  518.2.  Federal 
Alternative  Operating  Conditions, 
adopted  January  12, 1996.  was  also 


submitt9d  and  is  discussed  below  under 
n.A.2.g. 

On  May  6. 1996  application 
completeness  criteria  were  received  and 
on  June  5. 1996  revised  application 
forms  were  received.  The  District 
submitted  a  demonstration  that  shows 
South  Coast  will  permit  60%  of  its  title 
V  sources  and  80%  of  emissions 
attributable  to  title  V  sources  within 
three  years  of  program  approval  (see 
section  II.A.2.d.  below)  along  with  a 
sample  of  facility  permit  application  on 
May  23, 1996.  Finally,  on  July  29. 1996. 
the  District  submitted  revised 
application  forms  and  completeness 
criteria. 

Enabling  legislation  for  the  State  of 
CaUfomia  and  the  Attorney  General's 
legal  opinion  were  submitted  by  CARB 
for  all  districts  in  California  and 
therefore  were  not  included  separately 
in  South  Coast's  submittal.  The  South 
Coast  submission  now  contains  a 
Governor's  letter  requesting  source 
category-limited  interim  approval. 
District  implementing  and  supporting 
regulations,  and  all  other  program 
documentation  required  by  section  70.4. 
An  implementation  agreement  is 
currently  being  developed  between 
South  Coast  and  EPA. 

2.  Regulations  and  Program 
Implementation 

South  Coast's  title  V  implementing 
regulation.  District  Regulation  XXX.  was 
first  adopted  on  October  8, 1993.  EPA 
reviewed  Regulation  XXX  both  before 
and  after  rule  adoption  and  identified 
numerous  regulatory  deficiencies.  These 
deficiencies  were  communicated  to 
South  Coast  in  letters  dated  October  7. 
1993.  December  7.  1994.  April  6.  1995. 
April  13, 1995,  and  May  1,  1995.  In 
response.  South  Coast  revised 
Regulation  XXX  and  Rule  518.  The 
amended  rules  were  adopted  on  August 
11,  1995  and  submitted  to  EPA  by 
CARB,  on  behalf  of  the  District,  on 
September  26. 1995.  EPA  is  therefore 
evaluating  and  acting  on  the  August  11, 
1995  version  of  Regulation  XXX  and 
Rule  518. 

South  Coast's  title  V  implementing 
regulations  substantially  meet  the 
requirements  of  40  CFR  part  70,  sections 
70.2  and  70.3  for  applicability;  sections 
70.4,  70.5,  and  70.6  for  permit  content, 
including  operational  flexibility;  section 
70.7  for  public  participation  and  permit 
modifications;  section  70.5  for  criteria 
that  define  insignificant  activities; 
section  70.5  for  complete  application 
forms;  and  section  70.11  for 
enforcement  authority.  AUhough  the 
regulations  substantially  meet  part  70 
requirements,  there  are  a  few 
deficiencies  in  the  program  that  are 


outlined  under  section  D.B.l.  below  as 
interim  approval  issues  and  further 
described  in  the  TSD. 

a.  Variances.  South  Coast's  Hearing 
Board  has  the  authority  to  issue 
variances  from  requirements  imposed 
by  State  and  local  law.  See  California 
Health  and  Safety  Code  sections  42350 
et  seq.  In  the  legal  opinion  submitted  for 
California  operating  jiermit  programs, 
California's  Attorney  General  states  that 
*'[t]he  variance  process  is  not  part  of  the 
Title  V  permitting  process  and  does  not 
affect  federal  enforcement  for  violations 
of  the  requirements  set  forth  in  a  Title 
V  permit."  (Emphasis  in  original.) 

EPA  regards  ttie  State  and  District 
variance  provisions  as  wholly  external 
to  the  program  submitted  for  approval 
under  part  70.  and  consequently,  is  not 
taking  action  on  those  provisions  of 
State  and  local  law.  EPA  has  no 
authority  to  approve  provisions  of  state 
or  local  law,  such  as  the  variance 
provisions  referred  to,  that  are 
inconsistent  with  the  Act. 

A  part  70  permit  may  incorporate,  via 
part  70  permit  issuance  or  modification 
procedures,  the  schedule  of  compliance 
set  forth  in  a  variance.  However,  EPA 
reserves  the  right  to  pursue  enforcement 
of  appUcable  requirements 
notwithstanding  the  existence  of  a 
compliance  schedule  in  a  permit  to 
operate.  This  is  consistent  with  40  CFR 
§  70.5(c)(8)(iii)(C).  which  states  that  a 
schedule  of  compHance  "shall  be 
supplemental  to,  and  shall  not  sanction 
noncompliance  with,  the  applicable 
requirements  on  which  it  is  based." 

EPA  does  not  recognize  the  ability  of 
a  permitting  authority  to  grant  relief 
from  the  duty  to  comply  with  a  federally 
enforceable  part  70  permit,  except 
where  such  relief  is  granted  through 
procedures  allowed  by  part  70.  A  part 
70  permit  may  be  issued  or  revised  to 
incorporate  those  terms  of  a  variance 
that  are  consistent  with  applicable 
requirements. 

b.  Group  Processing  Provisions.  Part 
70  provides  for  the  group  processing  of 
minor  permit  modifications,  providing 
the  cumulative  emissions  increases  from 
the  pending  changes  do  not  exceed  10% 
of  allowable  emissions  for  the  unit,  20% 
of  the  major  source  threshold,  or  5  tons 
per  year  (tpy),  which  ever  is  lower. 
Section  70.7(e)(3)(i)(B)  allows  the 
District  to  establish  and  EPA  to  approve 
alternative  levels,  if  such  alternative 
levels  would  reasonably  alleviate  severe 
administrative  burdens  and  the 
individual  processing  of  changes  below 
the  levels  would  yield  trivial 
environmental  benefits. 

South  Coast  allows  cumulative 
emissions  increases  of  up  to  5  tons  per 
year  under  its  group  processing 
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provisions.  This  will  in  some  cases 
exceed  the  levels  set  out  in  part  70.  For 
example,  20%  of  the  major  source 
threshold  for  NQx  and  VCX:  in  the 
South  Coast  is  2J  tons  per  year. 
Appendix  C  of  the  South  Coast's  April 
24, 1996  submittal  contains  a 
demonstration  that  supports  the  use  of 
a  5  ton  per  year  cut-off  for  group 
processing.  ThetHstrict  notes  that  its 
requirement  that  sources  obtain  a  permit 
revision  prior  toj  making  a  change 
eliminates  any  Environmental  risk 
associated  with  delays  allowed  by  group 
processing.  It  aUo  points  out  that  the 
abiUty  to  group  several  changes  into  one 
permit  action  alleviates  the 
administrative  hlurden  of  multiple 
rounds  of  processing  and  provides  for  a 
shorter  period  of  time  when  a  facility 
permit  is  in  fluxi  EPA  believes  the 
District  has  met  me  requirements  of 
70.7{e)(3)(i)(B)  and  is  therefore 
approving  the  alternative  group 
processing  level  lin  the  South  Coast 
regulation.         J 

c.  Provisions  fpr  Processing  Certain 
Modifications  Subject  to  Major  NSR  Via 
the  Minor  Permit  Revision  Track.  The 
South  Coast  Air  Quality  Management 
District  is  the  oray  extreme  ozone 
nonattainment  a|ea  in  the  country. 
Because  of  its  nonattainment  status,  any 
increase  of  emissions  of  NOx  or  VOC 
from  a  discrete  ojperation,  unit  or; other 
pollutant  emitting  activity  is  a 
modification  subject  to  major  NSR.  Such 
modifications  ar^  generally  required  by 
part  70  to  undergo  public  review. 
Potentially  several  hundred  to  several 
thousand  major  NSR  modifications  Can     ■ 
occur  each  year  ki  the  South  Coast 
under  applicablej  definitions  of  major 
source  (10  tons  per  year)  and  major 
modification  (any  emissions  increase). 
For  perspective,  p  major  modification  in 
serious  or  severejozone  nonattainment 
areas  is  triggered!  by  25  tons  of 
emissions  accumkilated  over  a  five  year 
period,  and  in  most  areas  in  the  country, 
a  major  modification  does  not  occur 


unless  there  is  ar 
40  tons  per  year 


emissions  increase  of 

tpy). 


The  District  ha  s  included  in  its  rule 


provisions  allow 


ng  modifications  that 


result  in  cumulative  (over  the  5  year 
term  of  the  perm  t)  emissions  increases 
of  up  to  40  poun(  Is  per  day  (about  7.3 
tpy)  of  NOx  and  10  pounds  per  day 
(about  5.5  tpy)  ol  VOC  to  be  processed 
vta  its  minor  pen  nit  revision 
procedures.  Sout  i  Coast  does  not  allow 
applicants  to  imp  lement  minor  permit 

final  action  by  the 
District  on  the  revision.  Therefore,  what 
distinguishes  thif;  treatment  firom  the 
significant  permi :  revision  procedure 
that  would  other  vise  be  required  is  that 
there  would  be  n )  public  comment 


period  during  the  permit  issuance 
process.  The  public  does  have  the 
opportunity,  however,  to  review  the 
revision  after  it  is  issued  and  to  petition 
EPA  to  object  to  the  permit.  (See  70.8 
and  3003(1).) 

EPA  believes  that  this  aspect  of  the 
South  Coast  program  is  approvable. 
Requiring  full  public  participation 
procedures  for  modifications  that  result 
in  emissions  increases  below  the  levels 
specified  in  the  District's  operating 
permits  rule  would  be  unworkable  in 
the  South  Coast.  The  sheer  number  of 
notices  that  would  be  required  if  all 
major  modifications  were  handled  in 
this  way  would  dilute  attention  that 
should  be  focused  on  the  more 
significant  of  the  changes  that  qualify  as 
"major."  Although  it  mdkes  sense  that 
the  scope  of  changes  subject  to  prior 
public  review  should  be  broadest  in 
areas  with  the  greatest  nonattainment 
problems,  EPA  believes  that  such  a 
nodce  requirement  ceases  to  yield  a 
benefit,  and  may  in  fact  be  damaging  to 
the  purpose  of  a  public  review 
requirement,  if  applied  to  the  smallest 
changes  that  would  qualify  as  "major" 
in  an  extreme  area.  EPA  further  believes 
that  the  threshold  levels  for  prior  public 
review  found  in  the  South  Coast 
program  are  reasonable,  and  will  strike 
an  appropriate  balance  between  the 
need  for  broad  public  review  on  the  one 
hand,  and  on  the  other,  the 
administrative  burden  on  the  District 
and  the  quantitative  limits  on  the 
public's  ability  to  provide  review  that  is 
meaningful.  EPA  notes  that  it  has 
■  previously  considered  these  "triggers" 
for  public  notice  in  the  context  of  the 
District's  new  source  review  program, 
and  believes  them  to  be  adequate. 

EPA  wishes  to  emphasize  that  this 
finding  is  unique  to  the  South  Coast.  As 
the  only  extreme  area  in  the  nation,  the 
South  Coast  District  is  subject  to 
statutory  constraints  referred  to  above 
that  affect  NSR  and  title  V.  These 
constraints,  which  flow  directly  from 
the  provisions  of  the  CAA,  result  in  both 
a  volume  and  proportion  of  changes 
classified  as  "major"  that  distinguish 
the  South  Coast  from  all  other  title  V 
programs. 

See  section  n.B.l.(3)  below  for  a 
discussion  of  aspects  of  the  South  Coast 
permit  modification  procedures  that  are 
proposed  for  interim  approval. 

d.  Applicability  and  Duty  to  Apply: 
Two  Phases  of  Permitting.  While  the 
"title  V  facility"  definition  in  South 
Coast's  title  V  program  fully  meets  the 
applicability  requirements  of  part  70, 
the  District  has  allowed  sources  with 
actual  emissions  below  certain 
thresholds  to  defer  the  obligation  to 
apply  for  title  V  permits  until  no  later 


than  three  and  a  half  years  after  the 
program  effective  date  (3000(b)(28), 
3001(b),  and  3003(a)(3)).  Ordinarily, 
part  70  requires  sources  to  apply  within 
one  year  of  the  program  effective  date. 
This  deferral  is  effectively  a  request  for 
source  category-limited  interim 
approval  for  sources  with  actual 
emissions  below  the  given  thresholds. 

EPA's  policy  on  source  category- 
limited  interim  approval  is  -set  forth  in 
a  docimnent  entitl^,  "Interim  Title  V 
Program  Approvals,"  signed  on  August 
2, 1993  by  John  Seitz.  In  order  to  meet 
the  interim  approval  criteria  described 
in  that  memorandum,  South  Coast 
demonstrated  that  it  Would  permit, 
during  the  first  phase  of  the  program, 
more  than  60%  of  the  District's  title  V 
sources  and  more  than  80%  of  the        ^ 
pollutants  emitted  by  title  V  sources. 
This  requirement  is  addressed  in  a  letter 
from  Pang  Mueller,  Senior  Manager  of 
Stationary  Source  Compliance,  dated 
May  16, 1996.  South  Coast  estimated 
that  there  are  more  than  1600  title  V 
facilities  located  in  the  District  and  that 
the  workload  to  permit  all  of  those 
sources  in  the  initial  three  year  period 
would  be  "excessively  burdensome." 
The  EPA  believes  that  South  Coast  has 
demonstrated  compelling  reasons  for  a 
source  category-limited  interim 
approval.  The  Seitz  memo  also  requires 
that  source  category-limited  interim 
approval  be  granted  only  if  all  sources 
will  be  permitted  within  five  years  of  " 
the  date  required  for  EPA  final  action. 
Because  the  South  Coast  program 
guarantees  that  all  title  V  sources  will  be 
permitted  within  five  years  following 
program  approval,  and  because  South 
Coast  has  satisfied  the  criteria  set  forth 
in  the  August  2, 1993  memorandum, 
EPA  finds  the  District's  program  to  be 
eligible  for  source  category-limited 
interim  approval. 

e.  Enhanced  New  Source  Review. 
South  Coast's  title  V  permit  program 
provides  for  enhanced  preconstruction 
review,  an  optional  process  that  allows 
sources  to  satisfy  both  new  source 
review  and  title  V  permit  modification 
requirements  at  the  same  time.  Any 
modification  processed  pursuant  to 
South  Coast's  enhanced  preconstruction 
review  procedures  may  be  incorporated 
into  the  title  V  permit  as  an 
administrative  permit  amendment. 
These  enhanced  procedures  obviate  the 
need  to  undergo  two  application,  public 
notice,  and  permit  issuance/revision 
processes  for  the  same  change.  (See 
3000(b)(1)(D).) 

f.  Regional  Clean  Air  Incentives 
Market  (RECLAIM).  RECLAIM  is  the 
South  Coast's  emissions-limiting 
economic  incentives  program.  It  targets 
facilities  with  four  or  more  tons  of  NOx 
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or  SOx  emissions  per  year  from 
permitted  equipment  for  participation 
in  a  pollutant-specific  market  with  the 
goal  of  reducing  emissions  at  a 
significantly  lower  cost.  The  program 
subsumes  fourteen  SCAC^s^  Air 
Quality  Management  Plan  (AQMP) 
control  measures  and  is  projected  to 
reduce  emissions  by  an  equivalent 
amount.  Sources  are  not,  however, 
relieved  from  the  duty  to  comply  with 
new  source  review  requirements  and 
must  comply  with  best  available  control 
technology  requirements  established 
pursuant  to  the  District's  new  source 
review  process. 

For  the  most  part,  RECLAIM  facilities 
that  are  subject  to  Regulation  XXX  are 
treated  the  same  as  non-RECLAIM 
facilities.  Certain  aspects  of  the  permit 
modification  provisions  do,  however, 
set  out  different  treatment  for  RECLAIM 
and  non-RECLAIM  facilities,  and  the 
regulation  sets  out  different  means  for 
establishing  applicability.  EPA  has 
evaluated  the  procedures  for  modifying 
part  70  operating  permits  that  are  issued 
to  RECLAIM  facilities  along  with  the 
means  for  determining  the  applicability 
of  RegulaUon  XXX  to  RECLAIM 
facilities  and  has  found  them  to  be 
adequate  for  approval.  For  additional 
background  and  analysis,  see 
Attachment  J  of  the  TSD. 

g.  Alternative  Operating  Conditions. 
EPA  has  no  authority  to  approve 
provisions  of  state  or  local  law,  such  as 
the  V6iriance  provisions  discussed 
above,  that  are  inconsistent  with  the 
Act.  Districts,  however,  have  always  had 
the  ability  to  make  the  terms  of  a 
variance  federally  enforceable  by 
submitting  a  source-specific  SIP 
revision  to  EPA  that  demonstrates, 
pursuant  to  section  110(1)  of  the  Clean 
Air  Act,  that  the  proposed  change  will 
not  interfere  with  any  applicable 
requirement  concerning  attainment  of 
the  ambient  air  quality  standards  and 
reasonable  further  progress. 

As  noted  above,  it  is  possible  for  a 
permitting  authority  to  grant  relief  from 
the  duty  to  comply  with  a  federally 
enforceable  part  70  permit,  where  such 
relief  is  granted  through  procedures 
allowed  by  part  70  and  is  consistent 
with  applicable  requirements,  including 
section  110(1)  of  the  Act.  South  Coast 
has  adopted  and  submitted  Rule  518.2 — 
Federal  Alternative  Operating 
Conditions  which,  if  approved,  will 
enable  the  District  to  incorporate 
alternative  operating  conditions  for 
certain  requirements  into  part  70 
permits.  Alternative  operating 
conditions  are  not  available  for  federally 
promulgated  rules,  regulations,  or 
permit  conditions,  including  standards 
promulgated  pursuant  to  section  111  or 


112  of  the  Clean  Air  Act,  title  IV  or  title 
VI  requirements,  or  requirements  to 
obtain  an  operating  permit  or  an 
authority  to  construct. 

Rule  518.2  is  based  on  two 
fundamental  concepts.  First,  in  order  to 
preserve  the  opportunity  for  public  and 
EPA  review,  the  SIP  will  be  revised  to 
incorporate  Rule  518.2,  which  combines 
district  variance  procedures  with  the 
significant  permit  revision  procedures 
of  part  70.  Second,  to  ensure  that  a 
federally  enforceable  alternative 
operating  condition  does  not  interfere 
with  Clean  Air  Act  progress  or 
attainment  requirements,  the  rule 
establishes  an  emissions  bank.  This 
bank  provides  the  District  with  the 
ability  to  offset  excess  emissions 
resulting  from  the  granting  of  an 
alternative  operating  condition. 

EPA  believes  Rule  518.2  meets  ihe 
requirements  of  sections  110(1)  and  193 
of  the  Clean  Air  Act  for  approval  in  the 
SIP  and  is  not  inconsistent  with  the 
requirement  under  part  70  that 
operating  permits  must  assure 
compliance  with  applicable 
requirements.  EPA  therefore  will 
propose  approval  of  this  revision  to  the 
South  Coast  portion  of  the  California 
State  Implementation  Plan  in  the  near 
future. 

3.  Permit  Fee  Demonstration 
Section  502(b)(3)  of  the  Act  requires 

that  each  permitting  authority  collect 
fees  sufficient  to  cover  all  reasonable 
direct  and  indirect  costs  required  to 
develop  and  administer  its  title  V 
operating  permits  program.  Each  title  V 
program  submittal  must  contain  either  a 
detailed  demonstration  of  fee  adequacy 
or  a  demonstration  that  aggregate  fees 
collected  from  title  V  sources  meet  or 
exceed  $25  per  ton  per  year  (adjusted 
annually  based  on  the  Consumer  Price 
Index  (CPI),  relative  to  1989  CPI).  The 
$25  per  ton  amount  is  presumed,  for 
program  approval,  to  be  sufficient  to 
cover  all  reasonable  program  costs  and 
is  thus  referred  to  as  the  "presumptive 
minimum"  (40  CFR  70.9(b)(2)(i)). 

South  Coast  has  opted  to  make  a 
presumptive  minimum  fee 
demonstration.  By  dividing  the  fees 
charged  to  facilities  it  believes  will  be 
subject  to  its  title  V  program  by  those 
faciUties'  emissions,  the  District 
calculates  its  effective  fee  rate  is  $323 
per  ton  of  emissions.  This  amount  is 
appreciably  higher  than  the  current 
presumptive  minimum  of  $30.93. 

4.  Provisions  Implementing  the 
Requirements  of  Other  Titles  of  the  Act 

a.  Authority  and  Commitments  for 
Sectibn  112  Implementation.  South 
Coast  has  demonstrated  in  its  title  V 


program  submittal  adequate  legal 
authority  to  implement  and  enforce  all 
section  112  requirements  through  the 
title  V  permit.  This  legal  authority  is 
contained  in  the  State  of  Cafifomia 
enabling  legislation  and  in  regulatory 
provisions  defining  federal  "applicable 
requirements"  and  requiring  each 
permit  to  incorporate  conditions  that 
assure  compliance  with  all  applicable 
requirements.  EPA  has  determined  that 
this  legal  authority  is  sufficient  to  allow 
South  Coast  to  issue  permits  that  assure 
compliance  with  all  section  112 
requirements.  For  further  discussion, 
please  refer  to  the  TSD  accompanying 
this  action  and  the  April  13. 1993 
guidance  memorandum  entitled,  "Title 
V  Program  Approval  Criteria  for  Section 
112  Activities,"  signed  by  John  Seitz. 

b.  Authority  for  Title  IV 
Implementation.  On  February  11. 1995. 
South  Coast  incorporated  by  reference 
part  72,  the  federal  acid  rain  permitting 
regulations.  The  incorporation  by 
reference  was  codified  in  Regulation 
•  XXXI.  EPA  determined  Regulation  XXXI 
to  be  acceptable  on  March  29,  1995  (See 
60  FR  16127). 

B.  Proposed  Interim  Approval  and 
Implications 

1.  Title  V  Operating  Permits  Program 

The  EPA  is  promulgating  direct  final 
interim  approval  of  the  operating 
permits  program  submitted  by  the 
California  Air  Resources  Board,  on 
behalf  of  the  South  Coast  Air  Quality 
Management  District,  on  December  27, 
1993  and  amended  on  March  6, 1995, 
April  11.  1995.  September  26.  1995. 
April  24.  1996,  May  6. 1996.  May  23, 
1996.  June  5. 1996,  and  July  29. 1996. 
Areas  in  which  South  Coast's  program 
is  deficient  and  requires  corrective 
action  prior  to  full  approval  are  as 
follows: 

(1)  California  State  law  currently 
exempts  agricultural  production  sources 
ft-om  permit  requirements.  CARB  has 
requested  source  category-limited 
interim  approval  for  all  California 
districts.  In  order  for  South  Coast's 
program  to  receive  full  approval  (and  to 
avoid  a  disapproval  upon  the  expiration 
of  this  interim  approval),  the  California 
Legislature  must  revise  the  Health  and 
Safety  Code  to  eliminate  the  exemption 
of  agricultural  production  sources  fit)m 
the  requirement  to  obtain  a  permit. 

(2)  Section  70.5(c)  states  that  EPA 
may  approve,  as  part  of  a  state  program, 
a  list  of  insignificant  activities  and 
emissions  levels  which  need  not  be 
included  in  permit  applications.  Section 
70.5(c)  also  states  that  an  application  for 
a  part  70  permit  may  not  omit 
information  needed  to  determine  the 
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applicability  otf,  or  to  impose,  any 
applicable  requirement,  or  to  evaluate 
appropriate  fee  amounts.  Section 
70.4(b)(2j  requires  states  to  include  in 
their  part  70  programs  any  criteria  used 
to  determine  insignificant  activities  or 
emission  levels  for  the  purpose  of 
determining  complete  applications. 

Under  part  70.  a  state  must  request 
and  EPA  may  Approve  as  part  of  that 
state's  program  the  activity  or  emission 
level  that  the  state  wishes  to  consider 
insignificant.  Part  70,  however,  does  not 
establish  appropriate  emission  levels  for 
insignificant  activities,  relying  instead 
on  a  case-by-case  determination  of 
appropriate  levels  based  on  the 
particiUar  circumstances  of  the  part  70 
program  under  review.  South  Coast 
submitted  an  extensive  Ust  of 
insignificant  activities  in  the  form  of 
Rule  219— Equipment  Not  Requiring  a 
Written  Permit  Pursuant  to  Regulation 
n.  TTie  District  did  not  provide  criteria 
that  were  used  to  determine  that  the 
Usted  activities  are  appropriately  treated 
as  insignificant;  The  regulation  does  not 
ensiue  that  activities  to  which  non- 
general  applicable  requirements  apply 
are  excluded  from  the  list  of 
insignificant  activities,  nor  does  the 
program  demonstrate  that  emissions 
from  the  Usted  activities  are  truly 
insignificant. 

While  many  0f  the  Usted  activities  do 
appear  to  be  reasonable  candidates  for 
such  treatment,  some  do  not.  For 
instance,  parageaph  (d)(2)  of  Rule  219 
exempts  most  refrigeration  imits 
regardless  of  siae.  Such  units,  if  they 
have  a  charge  r^e  of  50  poimds  or  more 
of  a  Class  I  or  11  ozone-depleting 
compound,  may  be  subject  to  imit- 
specific  applicable  requirements  and 
could  not,  therefore,  be  considered 
insignificant.  EF^A  beUeves  that,  for  the 
insignificant  actiivities  provisions  to  be 
fully  approvable,  the  Ust  must  not  create 
confusion  regarding  the  regulated 
commimity's  obligation  to  provide  all 
information  needed  to  determine  the 
applicability  of,  or  to  impose,  any 
applicable  requirement,  nor  may  the  list 
interfere  with  the  permitting  authority's 
obUgation  to  issue  permits  Aat  assiue 
compUance  witl|  all  appUcable 
requirements. 

For  interim  approval,  EPA  is  relying 
on  certain  provisions  in  RegiUation  XXX 
that  affect  the  scbpe  and  usage  of 
insignificant  activities.  Specifically, 
paragraph  (b)  of  Rule  3003  requires  that 
appUcants  shall  submit  "*  *  *  all 
information  necessary  to  evaluate  the 
subject  faciUty  afad  the  appUcation, 
including  all  information  specified  in  40 
CFR  70.5(c),  to  determine  the 
appUcabiUty  of  4nd  to  impose  any 
regulatory  requirement  *  *  *."The 


appUcation  forms  require  the  Usting  of 
all  equipment  that  is  exempt  &x)m 
permitting.  In  addition.  Rule  3001(b),  (c) 
and  (d),  and  Rule  3000(b)(15)  ensure 
that  the  soim»'s  potential  to  emit, 
which  does  not  exclude  unpermitted 
activities,  will  generally  determine  title 
V  applicabiUty. 

For  full  approval.  South  Coast  must 
provide  supporting  criteria  and  revise 
its  list  of  insignificant  activities,  as 
appropriate.  The  District  must  remove 
any  activities  from  its  list  of 
insignificcnt  activities  that  are  subject  to 
a  unit-specific  appUcable  requirement 
and  adjust  or  add  size  cut-offs  to  ensiue 
that  the  Usted  activities  are  truly 
insignificant.  [See  sections  70.4(b)(2) 
and  70.5(c).) 

(3)  The  SouUi  Coast  rule  (3005(b)(1)) 
aUows  the  following  types  of  changes, 
which  are  requiredomdar  part  70  to  be 
processed  as  significant  permit 
modifications,  to  be  processed  under 
minor  modification  procedures: 

(1)  NSPS  and  NESHAP  (parts  60  and 
61)  modifications  that  result  in 
emissions  increases  up  to  "de  minimis" 
emissions  thresholds  (the  de  minimis 
levels  are:  HAP,  VOC  and  PMlO— 5.5 
tpy;  NOx— 7.3  tpy;  SOx— 11  tpy;  and 
CO — 40  tpy).  (Any  emissions  increase 
resulting  fit)m  an  NSPS  or  NESHAP 
modification  should  be  processed  imder 
the  sigiiificant  modification 
procedures); 

(2)  Establishment  of  or  changes  to 
case-by-case  emissions  limitations, 
providing  the  changes  do  not  result  in 
emissions  increases  above  the  de 
minimis  thresholds.  (Part  70  requires 
that  such  actions  must  be  processed  as 
significant  modifications,  regardless  of 
anv  resulting  changes  in  emissions);  and 

(3)  Changes  to  permit  conditions  that 
the  faciUty  has  assumed  to  avoid  an 
appUcable  requirement,  providing  the 
changes  do  not  result  in  emissions 
increases  above  the  de  minimis 
thresholds.  (Part  70  requires  that  all 
such  changes  must  be  processed  as 
significant  modifications,  regardless  of 
anyresulting  changes  in  emissions.) 

The  District  must  modify  its  program 
so  that  these  changes  will  be  subject  to 
the  procedural  requirements  of  the 
significant  modification  track.  (See 
70. 7{e)[2ni)(3).(4),  and  (4)(A).) 

(4)  Because  the  initial  implementation 
of  the  South  Coast  program  will  not 
include  all  tiUe  V  sources  (see  section 
n.A.2.d.  above),  the  District  is  receiving 
a  source  category  limited  interim 
approval.  The  District's  regulation, 
however,  does  include  language  that 
expands  the  appUcabiUty  of  the  program 
after  three  years  and  ensures  that  all 
tide  V  soinces  will  be  permitted  within 
five  years.  Although  this  phase-in  is 


considered  to  be  an  interim  approval 
issue,  no  change  to  the  regulation  is 
reouired  to  resolve  it. 

(5)  The  South  Coast's  group 
processing  provisions  are  set  out  in 
paragraph  (c)  of  Rule  3005. 
Subparagraph  (c)(1)(B)  provides  that 
when  emissions  increases  resulting  from 
pending  revisions  exceed  5  tons  per 
year  for  a  given  pollutant,  the  pending 
revisions  must  be  processed.  Rule 
3005(c)(2),  however,  references 
3()00(b)(6)  (South  Coast's  higher  de 
minimis  significant  permit  revision 
levels)  when  instructing  the  appUcant  of 
its  responsibiUties.  This  reference 
confUcts  vdth  3005(c)(1)(B)  and  must  be 
amended.  In  order  to  properly 
implement  its  program.  South  Coast 
must  adhere  to  the  levels  specified  in 
3005(c)(1)(B). 

(6)  The  language  in  rule  3004(a)(3)(C) 
must  be  amended  to  conform  with  the 
part  70  language.  It  ciurently  requires 
that  the  permit  include  "periodic 
monitoring  or  recordkeeping  *  •  * 
representative  of  the  source's 
compUance  for  the  term  of  the  permit" 
rather  than  "with  the  terms  of  the 
permit."  (See  70.6(a)(3)(i)(B).) 

(7)  Rule  3004(a)(9)  must  be  revised  to 
specify  that  any  trading  of  emissions 
increases  and  decreases  allowed 
without  changes  to  the  permit  must 
meet  the  requirements  of  the  part  70 
propram.  [See  70.6(a)(10)(iii).) 

(8)  The  South  Coast  program  must  be 
amended  to  provide  that  a  soiuce  that 
is  granted  a  general  permit  shall  be 
subject  to  enforcement  action  for 
operating  without  a  permit  if  the  source 
is  later  determined  not  to  qualify  for  the 
conditions  and  terms  of  the  general 
permit,  regardless  of  any  appUcation 
shield  provisions.  [See  70.6(d)(1).) 

(9)  3002(g)(1)  aUows  an  emergency  to 
constitute  an  affinnative  defense  if 
"properly  signed,  contemporaneous 
operating  logs  or  other  credible 
evidence  are  kept  at  the  faciUty."  The 
rule  must  be  amended  to  require  that 
the  logs  or  other  evidence  demonstrate 
that  the  conditions  set  out  in  the  rule 
were  met  by  the  faciUty.  [See  70.6(g)(3).) 

(10)  The  definition  of  "renewal"  in 
3000Cb)(22}  must  be  modified  to  clarify 
that  permits  will  be  renewed  at  least 
every  5  years,  regardless  of  whether 
renewal  is  necessary  to  incorporate  new 
regulatory  requirements. 

(11)  Paragraph  (g)(1)  of  Rule  3005 
provides  for  Section  502(b)(10)  changes 
(changes  that  violate  an  express  permit 
term  or  cbndition).  The  South  Coast  rule 
appropriately  limits  the  types  of 
changes  that  can  quaUfy  for  this 
treatment,  except  3005(g)(l)(C)(i) 
excludes  compliance  plan  requirements 
instead  of  compUance  certification 
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requirements.  The  rule  must  be  revised 
to  state  that  changes  that  would  violate 
compliance  certification  requirements 
are  not  allowed. 

(12)  Paragraph  (g)  of  Rule  3005  must 
be  amended  to  specify  that  the  District 
and  the  source  must  attach  a  copy  of 
any  notice  of  502(b)(10)  changes  to  the 
permit.  [See  70.4(b)(12).) 

(13)  Provisions  must  be  added  to  Rule 
3005(i)  that  specify  the  following:  (1) 
Any  change  allowed  imder  this  section 
must  meet  all  applicable  requirements 
and  shall  not  violate  existing  permit 
tenns;  (2)  the  source  must  provide 
contemporaneous  notice  to  the  District 
and  EPA;  and  (3)  the  source  must  keep 
a  record  of  the  change.  (See  70.4(b)(14).) 

(14)  Rule  3002(g)  provides  that,  in 
addition  to  meeting  the  Regulation  XXX 
requirements  implementing  70.6(g),  a 
source  must  comply  with  District  Rule 
430 — ^Breakdown  Provisions  in  order  to 
avail  itself  of  the  affirmative  defense  set 
out  in  70.6(g).  Paragraph  (5)  of  70.6(g) 
states  that  the  provisions  of  70.6(g)  are 
in  addition  to  any  emergency  or  upset 
provisions  contained  in  any  applicable 
requirement.  Because  Rule  430  is  not 
SEP  approved,  however,  it  is  not  an 
applicable  requirement.  In  order  to 
resolve  this  issue,  South  Coast  is 
required  to  either  submit  an  approvable 
version  of  Rule  430  to  EPA  for  inclusion 
in  the  SIP  or  to  delete  the  reference  to 
_Rule  430.  Note  that  the  cross  reference 
to  Rule  430  included  in  3002(g)  does  not 
alter  the  provisions  of  70.6(g)  and  that 
Rule  430  is  wholly  external  to  the  part 
70program. 

This  interim  approval,  which  may  not 
be  renewed,  extends  for  a  period  of  up 
to  two  years.  During  the  interim 
approval  period,  South  Coast  is 
protected  from  sanctions  for  failure  to 
have  a  program,  and  EPA  is  not 
obligated  to  promulgate  a  federal 
permits  program  in  the  District.  Permits 
issued  under  a  program  with  interim 
approval  have  ftill  standing  with  respect 
to  part  70,  and  the  one-year  time  period 
for  submittal  of  permit  applications  by 
subject  sources  begins  upon  interim 
approval,  as  does  the  three-year  time 
period  for  processing  the  initial  permit 
applications. 

The  scope  of  South  Coast's  part  70 
program  that  EPA  is  acting  on  in  this 
notice  applies  to  all  part  70  sources  (as 
defined  in  the  approved  program) 
within  South  Coast's  jurisdiction.  The 
approved  program  does  not  apply  to  any 
part  70  sources  over  which  an  Indian 
tribe  has  jurisdiction.  See,  e.g.,  59  FR 
55813,  55815-18  (Nov.  9, 1994).  The 
term  "Indian  tribe"  is  defined  imder  the 
Act  as  "any  Indian  tribe,  band,  nation, 
or  other  organized  group  or  community, 
including  any  Alaska  Native  village. 


which  is  federally  recognized  as  eligible 
for  the  special  programs  and  services 
provided  by  the  United  States  to  Indians 
because  of  their  status  as  Indians."  See 
section  302(r)  of  the  CAA;  see  also  59 
FR  43956,  43962  (Aug.  25, 1994);  58  FR 
54364  (Oct.  21.  1993). 

2.  State  Preconstruction  Permit  Program 
Implementing  Section  112(g) 

The  EPA  has  published  an 
interpretive  notice  in  the  Federal 
Register  regarding  section  112(g)  of  the 
Act  (60  FR  8333;  February  14. 1995)  that 
postpones  the  effective  date  of  section 
112(g)  until  after  EPA  has  promulgated 
a  rule  addressing  that  provision.  The 
interpretive  notice  also  explains  that 
EPA  is  considering  whether  the  effective 
date  of  section  112(g)  should  be  delayed 
beyond  the  date  of  promulgation  of  the 
federal  rule  so  as  to  allow  states  time  to 
adopt  rules  implementing  the  federal 
rule,  and  that  EPA  will  provide  for  any 
such  additional  delay  in  the  final 
section  112(g)  rulemaking.  Unless  and 
until  EPA  provides  for  such  an 
additional  postponement  of  section 
112(g),  South  Coast  must  be  able  to 
implement  section  112(g)  during  the 
period  between  promulgation  of  the 
federal  section  112(g)  nde  and  adoption 
of  implementing  State  regulations. 

For  this  reason.  EPA  is  approving  the 
use  of  South  Coast's  preconstruction 
review  program  as  a  mechanism  to 
implement  section  112(g)  during  the 
transition  period  between  promulgation 
of  the  section  112(g)  rule  and  adoption 
by  South  Coast  of  rules  specifically 
designed  to  implement  section  112(g). 
However,  since  the  sole  purpose  of  this 
approval  is  to  confirm  that  the  District 
has  a  mechanism  to  implement  section 
112(g)  during  the  transition  period,  the 
approval  itself  will  be  without  effect  if 
EPA  decides  in  the  final  section  112(g) 
rule  that  there  will  be  no  transition 
period.  The  EPA  is  limiting  the  duration 
of  this  approval  to  18  months  following 
promulgation  by  EPA  of  the  section 
112(g)  rule. 

3.  Program  for  Delegation  of  Section  112 
Standards  as  Promulgated 

Requirements  for  approval,  specified 
in  40  CFR  70.4(b),  encompass  section 
112(1)(5)  requirements  for  approval  of  a 
program  for  delegation  of  section  112 
standards  as  promulgated  by  EPA  as 
they  apply  to  part  70  sources.  Section 
112(1)(5)  requires  that  a  state's  program 
contain  adequate  authorities,  adequate 
resources  for  implementation,  and  an 
expeditious  compliance  schedule, 
which  are  also  requirements  under  part 
70.  Therefore,  EPA  is  also  promulgating 
approval  under  section  112(1)(5)  and  40 
CFR  63.91  of  South  Coast's  program  for 


receiving  delegation  of  section  112 
standards  that  are  unchanged  from 
federal  standards  as  promulgated. 
CaUfomia  Health  and  Safety  Code 
section  39658  provides  for  automatic 
adoption  by  CARE  of  section  112 
standards  upon  promulgation  by  EPA. 
Section  39666  of  the  Health  and  Safety 
Code  requires  that  districts  then 
implement  and  enforce  these  standards. 
Thus,  when  section  112  standards  are 
automatically  adopted  pursuant  to 
section  39658,  South  Coast  will  have  the 
authority  necessary  to  accept  delegation 
of  these  standards  without  further 
regulatory  action  by  the  District.  The 
details  of  this  mechanism  and  the 
means  for  finalizing  delegation  of 
standards  will  be  set  forth  in  an 
implementation  agreement  between 
South  Coast  and  EPA.  This  program 
applies  to  both  existing  and  future 
stemdards  but  is  limited  to  sources 
covered  by  the  part  70  program. 

m.  Administrative  Requirements 

A.  Docket 

Copies  of  South  Coast's  submittal  and 
other  information  reUed  upon  for  this 
direct  final  action  is  contained  in  docket 
niunber  CA-SC:-96-l-OPS  maintained 
at  the  EPA  Regional  Office.  The  docket 
is  an  organized  and  complete  file  of  all 
the  information  submitted  to,  or 
otherwise  considered  by.  EPA  in  the 
development  of  this  direct  final 
rulemaking.  The  docket  is  available  for 
public  inspection  at  the  location  listed 
under  the  ADDRESSES  section  of  this 
dociunent. 

B.  Regulatory  Flexibility  Act 

The  EPA's  actions  under  section  502 
of  the  Act  do  not  create  any  new 
requirements,  but  simply  address 
operating  permits  programs  submitted 
to  satisfy  the  requirements  of  40  CFR 
part  70.  Because  this  action  does  not 
impose  any  new  requirements,  it  does 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  federal  mandate  that 
may  result  in  estimated  costs  to  state, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205.  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
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re^v 


statutory  requirements.  Section  203 

requires  EPA  to  establish  a  plan  for 

informing  ajid  advising  any  small 

government^  that  may  be  significantly 

or  imiquelyjimpacted  by  the  rule. 

EPA  nas  determined  that  the  approval 

action  promulgated  today  does  not 

include  a  federal  mandate  that  may 

result  in  estimated  costs  of  $100  million 

or  more  to  ^ther  state,  local,  or  tribal 

governments  in  the  aggregate,  or  to  the 

private  sector.  This  federal  action 

approves  pr  (-existing  requirements 

imder  state  or  local  law,  and  imposes  no 

new  federal  requirements.  Accordingly, 

no  additional  costs  to  state,  local,  or 

tribal  goveniments,  or  to  the  private 

sector,  result  from  this  action. 
i 

D.  Small  Bu$iness  Regulatory 

Enforcement  Fairness  Act 

Under  5  U.S.C.  801(a)(l)(A}  as  added 
by  the  Smalj  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  tl^e  General  Accounting 
Office  prior  to  pubUcation  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "majorjrule"  as  defined  by  5 
U.S.C.  8G4(2|. 

E.  Executive  Order  12866 

The  Office!  of  Management  and  Budget 
has  exempted  this  action  from  review 
imder  Executive  Order  12866. 

List  of  Subietts  in  40  CFR  Part  70 

Environmental  protection, 
Administrative  practice  and  procedure. 
Air  pollution  control.  Intergovernmental 
relations.  Operating  permits.  Reporting 
and  recordk^ping  requirements. 

IDated:  Aum^t  9, 1996. 


Felicia  Ma 

Regional  Administrator. 

Part  70,  title  40  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  70— (AMENDED] 

1.  The  authority  citation  for  part  70 
continues  to  pad  as  follows: 

Authority:  4^  U.S.C.  7401,  et  seq. 

2.  Append^  A  to  part  70  is  amended 
by  adding  paragraph  (dd)  to  the  entry 
for  Califomial  to  read  as  foUows: 

Appendix  A  to  Part  70 — Approval 
Status  of  State  and  Local  Operating 
Permits  Programs 


(dd)  South 
Management 
December  27 
March  6, 199^ 


Coast  Air  Quality 
District:  submitted  on 

1993  and  amended  oq 

.April  11, 1995, 


September  26, 1995,  April  24, 1996, 
May  6,  1996,  May  23, 1996,  June  5, 1996 
and  July  29, 1996;  approval  effective  on 
October  28, 1996  unless  adverse  or 
critical  comments  are  received  by 
September  30. 1996. 
*         »         »         •        » 

IFR  Doc.  96-21950  Filed  8-28-96;  8:45  am] 
BiLUNQ  cooe  asao-ao-p 


40  CFR  Part  300 
[FRL-5560-6] 

National  Oi^  and  Hazardous 
Substances  Pollution  Contingency 
Plan  National  Priorities  List 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  Deletion  of  the 
Leetown  Pesticide  Site  in  Leetown, 
Jefferson  Coimty,  West  Virginia,  bom 
the  National  Priorities  List. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  Region  III  announces  the 
deletion  of  the  Leetown  Pesticide  site 
(Site)  located  in  Jefferson  County,  West 
Virginia,  from  the  National  Priorities 
List  (NPL).  The  NPL  constitutes 
Appendix  B  to  40  CFR  Part  300.  Part 
300  comprises  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  which  EPA 
promulgated  piusuant  to  Section  105  of 
the  Comprehensive  Environmental 
Respc     °i.  Compensation,  and  Liability 
Act  T    i^CLA)  of  1980,  as  amended. 
EF  \.  and  the  West  Virginia  Division  of 
Environmental  Protection  have 
determined  that  all  appropriate  CERCLA 
actions  have  been  implemented  and  that 
the  Site  poses  no  significant  threat  to 
public  health  or  the  environment. 
Therefore,  further  remedial  measures 
pursuant  to  CERCLA  are  not  needed. 
EFFECTIVE  DATE:  August  29,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melissa  Whittington  {3HW23),  Remedial 
Project  Manager.  U.S.  EPA  Region  HI, 
841  Chestaut  Building,  Philadelphia, 
PA.  19107.  (215)  56&-3235. 
SUPPLEMENTARY  INFORMATION:  The  site  to 
be  deleted  from  the  NPL  is:  the  Leetown 
Pesticide  Site.  Leetown.  Jefferson 
Coimty.  West  Virginia. 

A  Notice  of  Intent  to  Delete  this  Site 
was  pubhshed  on  Jime  14, 1996  in  the 
Federal  Register  (56  FR  11597).  The 
closing  date  for  comments  on  the  Notice 
of  Intent  to  Delete  was  July  15, 1996. 
EPA  did  not  receive  any  comments  on 
the  proposed  deletion. 

EPA  identifies  sites  that  appear  to 
present  a  significant  risk  to  public 
health  or  the  enviroiunent  and 
maintains  the  NPL  as  the  list  of  those 


sites.  Sites  on  the  NPL  may  be  the 
subject  of  remedial  actions  financed  by 
the  Hazardous  Substances  Superfund 
Response  Trust  Fimd  (Fimd).  Piu^uant 
to  40  CFR  300.425(e)(3),  any  site  deleted 
from  the  NPL  remains  eligible  for  Fimd- 
financed  remedial  actions  in  the 
imlikely  event  that  conditions  at  the  site 
warrant  such  action  in  the  futiue. 
Deletion  of  a  site  from  the  NPL  does  not 
affect  responsible  party  Uability  or 
impede  agency  efforts  to  recover  costs 
associated  with  response  efforts. 

List  of  Subjects  in  40  CFR  Part  300 

Environmental  protection,  Air 
pollution  control,  Chemicals.  Hazardous 
substances.  Hazardous  waste. 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements.  Superfund,  Water 
pollution  control.  Water  supply. 

Dated:  August  20, 1996. 
W.  Michael  McCabe, 

Regional  Administrator,  U.S.  EPA  Region  3. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  part  300  is  amended 
as  follows:  .  . 

PART  300— [AMENDED] 

1.  The  authority  citation  for  Part  300 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1321(c)(2);  42  U.S.C. 
9601-9657;  E.O.  12777,  56  FR  54757*  3  CFR, 
1991  Comp.,  p.  351;  E.O.  12580,  52  FR  2923, 
3  CFR,  1987  Comp.,  p.  193. 

Appendix  B— [Amended] 

2.  Table  1  of  Appendix  B  to  part  300 
is  amended  by  removing  the  Leetown 
Pesticide  site,  Leetown,  West  Virginia. 

(FR  Doc.  96-21824  Filed  8-28-96;  8:45  am) 
BiLUNO  COOE  asao-so-p 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  2,  22,  24.  and  90  ' 
[WT  Doclwt  No.  96-6;  FCC  96-283] 

Flexible  Service  Offerings  in  the 
Commercial  Mobile  Radio  Services 

AGENCY:  Federal  Communicatioos 

Commission. 

ACTION:  Fmal  rule. 

SUMMARY:  In  this  First  Report  and  Order 
in  WT  Docket  No.  96-6,  the 
Commission  amends  its  rules  to  allow 
providers  of  narrowband  and  broadband 
Personal  Commimications  Services 
(PCS),  cellular.  CMRS  Specialized 
Mobile  Radio  (SMR),  and  CMRS  paging. 
CMRS  220  MHz  service,  and  for-profit 
interconnected  business  radio  services 
to  offer  fixed  wireless  services  on  their 
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assigned  spectrum  on  a  co-primary  basis 
with  mobile  services.  The  rule 
amendments  areHiecessary  to  respond  to 
the  strong  support  to  flexible  services 
show  in  the  initial  Notice  of  Proposed 
Rule  Making. 

EFFECTIVE  DATE:  October  28.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Krech,  Commercial  Wireless 
Division,  Wireless  Telecommunications 
Bureau,  at  (202)  418-0620. 
SUPPLEMENTARY  INFORMATION:  The  First 
Report  and  Order  and  Further  Notice  of 
Proposed  Rule  Making  in  WT  Docket 
No.  96-6,  adopted  on  June  27, 1996,  and 
released  on  August  1, 1996,  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center,  Room  575,  2000  M 
Street  N.W..  Washington,  D.C.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service, 
Inc.,  2100  M  Street  N.W.,  Suite  140, 
Washington,  D.C.  20037,  (202)  857- 
3800. 

Summary  of  Action 

I.  Introduction  &  Executive  Summary 

1.  In  the  Notice  of  Proposed  Rule 
Making  in  WT  Docket  No.  96-6 
("NPRM")  (Amendment  of  the 
Commission's  Rules  to  Permit  Flexible 
Service  Offerings  in  the  Commercial 
Mobile  Radio  Services,  Notice  of 
Proposed  Rule  Making,  WT  Docket  No. 
96-6,  11  FCC  Red  2445  (1996)),  61  FR 
6189  (February  16, 1996),  we  sought 
comment  on  proposals  for  expanding 
permitted  offerings  of  fixed  wireless 
service  by  Commercial  Mobile  Radio 
Service  ("CMRS")  providers.  In 
addition,  we  sought  comment  with 
regard  to  the  regulatory  treatment  for 
such  services  under  Section  332  of  the 
Communications  Act  of  1934,  as 
amended.  47  U.S.C.  §  332.  We  received 
52  comments  and  22  reply  comments  in 
response  to  the  Notice.  That  record 
shows  strong  support  for  allowing  the 
provision  of  fixed  wireless  services  by 
licensees  operating  in  the  CMRS  bands. 
In  this  First  Report  and  Order,  we 
conclude  that,  while  licensees 
previously  could  provide  some  fixed 
services  over  CMRS  spectnmi,  the 
public  interest  would  be  served  by 
giving  licensees  maximum  flexibility  in 
the  uses  of  CMRS  spectrum.  Allowing 
service  providers  to  offer  all  types  of 
fixed,  mobile,  and  hybrid  services  will 
allow  CMRS  providers  to  better  respond 
to  market  demand  and  increase 
competition  in  the  provision  of 
telecommunications  services. 

2.  We  therefore  amend  our  rules  to 
allow  providers  of  narrowband  and 
broadband  Personal  Communications 


Services  (PCS),  cellular,  CMRS 
Specialized  Mobile  Radio  (SMR).  CMRS 
paging,  CMRS  220  MHz  service,  and  for- 
profit  interconnected  business  radio 
services  to  offer  fixed  wireless  services 
on  their  assigned  spectrum  on  a  co- 
primary  basis  with  mobile  services. 
Specifically, 

•  We  conclude  that  fixed  services, 
excluding  broadcast  services,  are 
permissible  service  offerings  on 
spectrum  allocated  for  broadband  and 
narrowband  CMRS. 

•  We  modify  our  CMRS  service  rules 
to  allow  spectrum  allocated  to  these 
services  to  be  used  on  a  co-primary 
basis  for  fixed  services,  mobile  services, 
or  any  combination  of  the  two,  and  we 
eliminate  the  classification  of  fixed 
services  as  limited  to  auxiliary  or 
ancillary  uses  in  these  bands. 

•  We  maintain  the  technical  rules 
currently  in  place  for  CMRS  and  require 
licensees  who  wish  to  offer  co-primary 
fixed  services  on  CMRS  spectrum  to 
comply  with  those  rules. 

•  We  refer  universal  service  issues 
that  may  arise  from  our  decisions  in  this 
Report  and  Order  to  the  Commission's 
pending  universal  service  proceeding, 
CC  Docket  No.  96-45.  (Federal-State 
Joint  Board  on  Universal  Service,  Notice 
of  Proposed  Rule  Making  and  Order 
Establishing  Joint  Board,  CC  Docket  No. 
96-45,  FCC  96-93  (released  March  8, 
1996)  [61  FR  10499  (March  14,  1996)1.) 

II.  First  Report  and  Order 

A.  Flexible  Use  of  CMRS  Spectrum 

3.  Discussion.  The  record  supports 
our  observation  in  the  Notice  that 
sufficient  uncertainty  exists  in  our 
current  rules  to  warrant  clarification 
with  regard  to  the  provision  of  fixed 
services  over  spectrum  allocated  for 
CMRS.  Rather  than  continuing  to  define 
allowable  fixed  services  in  terms  of 
whether  they  are  "ancillary," 
"auxiliary,"  or  "incidental"  to  mobile 
services,  we  conclude  that  our  rules 
should  more  broadly  allow  fixed 
services  to  be  provided  on  a  co-primary 
basis  with  mobile  services. 

4.  As  a  threshold  matter,  we  note  that 
the  record  in  this  proceeding  strongly 
supports  our  proposal  to  encourage  the 
provision  of  fixed  services  by  licensees 
operating  in  the  CMRS  bands. 
Commenters  have  provided  several 
examples  of  potential  applications  of 
fixed  wireless  technology.  For  example, 
fixed  wireless  systems  can  be  imbedded 
into  PBXs  and  local  area  networks  to 
permit  continued  service  even  when 
wireline  service  is  interrupted  due  to 
weather  or  other  emergencies.  Call 
routing  may  become  more  efficient  by 
allowing  CMRS  providers  to  offer  fixed 


wireless  services.  Omnipoint  suggests 
that  fixed  wireless  links  could  be  used 
to  provide  "local  loop"  to  apartment 
buildings,  office  buildings,  and  older 
homes  where  rewiring  costs  are  high. 
Nortel  envisions  a  variety  of  "fixed 
wireless  access"  services  coming  into 
homes  and  residences  that  would 
provide  an  alternative  to  end-to-end 
wiring  by  the  carrier  from  the  switch  to 
the  end  user. 

5.  We  agree  with  the  many 
commenters  that  support  the 
Commission's  proposal  to  allow  CMRS 
providers  to  offer  fixed  wireless 
services.  We  believe  that  the  public 
interest  is  better  served  by  not 
attempting  to  limit  potential  use  of 
CMRS  spectrum  to  specific  applications. 
We  agree  with  SBC  Communications 
that  imposing  such  a  limitation  could 
lead  to  difficult  definitional  questions 
about  what  constitutes  "wireless  local 
loop"  or  other  defined  services.  For 
example,  Nortel's  concept  of  fixed 
wireless  access  includes  not  just  low- 
power  wireless  "drops"  from  the  street 
to  the  home,  but  also  fixed  wireless 
architectures  that  would  link  end  users 
to  the  public  switched  network  through 
cellular  switches,  and  remote  base 
stations  (in  rural  areas).  If  we  were  to 
restrict  fixed  service  to  certain 
configurations,  Nortel  and  other  carriers 
might  be  reluctant  to  pursue  some 
potentially  efficient  options  out  of 
concern  that  they  would  be  considered 
to  fall  outside  the  definition  of  our 
prescribed  service  definition.  Rather 
than  limit  the  flexibility  of  carriers  in 
this  manner,  we  prefer  to  encourage 
innovation  and  experimentation 
through  a  broader,  more  flexible 
standard. 

6.  In  the  NPRM,  we  sought  comment 
on  whether  allowing  CMRS  providers  to 
provide  fixed  services  without 
restriction  could  result  in  limiting 
capacity  for  mobile  services.  In  that 
regard,  we  observed  that  current 
technology  supports  use  of  spectrum  to 
provide  mobile  service  only  below  the 

3  GHz  band,  while  fixed  uses  are 
feasible  on  higher  bands.  Based  on  the 
record,  we  conclude  that  this  need  not 
be  a  concern.  First,  with  the  advent  of 
PCS  and  other  new  CMRS  services,  we 
have  significantly  increased  the  amount 
of  spectrum  available  for  mobile 
services  over  what  was  available 
previously.  Second,  carriers  are  using 
advanced  technology.  Third,  nothing  in 
the  record  suggests  that  giving  licensees 
who  provide  CMRS  services  the 
flexibility  to  offer  fixed  service  would 
make  them  less  responsive  to  market 
demand  for  mobile  service. 

7.  For  these  reasons,  we  conclude  that 
licensees  should  have  maximum 
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fiexibiiity  to  provide  fixed  or  mobile 
services  or  combinations  of  the  two  over 
spectrum  allocated  for  CMRS  services, 
including  PCS,  cellular,  and  SMR 
services.  W^  believe  that  limitations  on 
fixed  uses  are  unnecessary  because  the 
market  is  the  best  predictor  of  the  most 
desirable  division  of  this  spectrum.  We 
are  concerned  that  regulatory 
restrictions  bn  use  of  the  spectrum 
could  impede  carriers  from  anticipating 
what  services  customers  most  need,  and 
could  result  in  inefficient  spectrum  use 
and  reduced  technological  innovation. 
Allowing  service  providers  to  offer  all 
types  of  fixdd,  mobile,  and  hybrid 
services  in  response  to  market  demand 
will  allow  f^r  more  flexible  responses  to 
consumer  demand,  a  greater  diversity  of 
services  anc^  combinations  of  services, 
and  increas0d  competition.  This  is 
consistent  With  the  goals  of  the 
Telecommunication  Act  of  1996  Act, 
Public  Law  No.  104-194, 110  Stat.  56 
(1996)  (199ei  Act)  which  seeks  to 
increase  competition  between  the 
various  providers  of 
telecommundcations  services,  including 
competitive  jaltematives  to  traditional 
local  exchange  service.  All  consumers 
will  also  benefit  from  technological 
advances  in  ftxed  services  and  fixed/ 
mobile  combinations  that  potentially 
could  be  stiffed  by  restrictive  service 
definitions.  '■ 

8.  In  the  NffRM  we  proposed  to 
increase  fle^ability  to  provide  fixed 
wireless  service  for  broadband  CMRS 
services — broadband  PCS,  cellular, 
SMR.  We  sovght  comment  on  whether 
narrowband  jCMRS  services — paging, 
narrowband  PCS.  commercial  220  MHz 
service  and  (or  profit  interconnected 
Business  Radio  Service — should  also  be 
permitted  greater  flexibility  to  offer 
fixed  wireless  services.  We  agree  with 
commenters  that  we  should  extend  the 
flexibility  toloffer  fixed  services  to  the 
narrowband  Services  set  out  in  the 
NPRM  as  we|l  as  broadband  CMRS.  In 
the  CMRS  Third  Report  and  Order,  59 
FR  59945  (November  21,  1994),  we 
foimd  that  m  irrowband  and  broadband 
CMRS  are  pctentially  competitive  with 
one  another  ^nd  should  be  subject  to 
comparable  Regulation.  We  conclude 
that  subjecting  narrowband  licensees  to 
more  stringent  regulatory  constraints 
than  broadband  CMRS  providers  would 
be  inconsistent  with  principles  of 
regulatory  pa  rity  and  serves  no  public 
interest  goal.  By  contrast,  allowing 
narrowband  ZMRS  providers  to  provide 
fixed  services  on  the  same  basis  as 
broadband  CMRS  providers  provides 
incentives  fo  r  increased  innovation, 
diversity  of  s  srvices,  and  increased 
competition.  Although  there  may  be 


technical  constraints  on  the  ability  to 
provide  fixed  service  on  narrowband 
channels,  we  conclude  that  narrowband 
licensees  should  nevertheless  be 
entitled  to  the  regulatory  flexibility  so 
that  they  may  take  advantage  of 
technological  advances  that  may  occur 
without  being  required  to  seek 
additional  changes  to  the  rules.  This 
result  is  also  in  keeping  with  the  goals 
of  the  1996  Act  to  make  available  the 
most  competitive  environment  possible 
for  teleconununications  services. 

9.  For  the  foregoing  reasons,  we 
conclude  that  service  providers  using 
spectrum  allocated  for  CMRS  should 
have  the  flexibility  to  provide  fixed 
services  on  a  co-primary  basis  with 
mobile  services.  Thus,  service  providers 
could  choose  to  provide  exclusively 
fixed  services,  exclusively  mobile 
services,  or  any  combination  of  the  two. 
(Cellular  carriers  are  subject  to  the 
requirements  set  out  in  Sections  22.901 
and  22.933  of  our  rules,  to  provide 
cellular  mobile  service  upon  request  to 
all  cellular  subscribers  in  good  standing, 
except  in  instances  where  a  cellular 
provider  chooses  to  provide  solely  fixed 
service  over  its  spectrum.  See  47  CFR 
§§  22.901.  22.933.)  Accordingly,  we 
modify  the  language  in  Section  22.901 
of  the  Commission's  rules  (cellular 
service).  Section  24.3  of  the 
Commission's  rules  (PCS),  and  Section 
90.419  of  the  Commission's  rules  (SMR) 
to  establish  a  uniform  description  of 
fixed  wireless  services  that  may  be 
offered  on  this  spectrum.  We  adopt  the 
same  modifications  to  our  rules 
governing  narrowband  CMRS,  including 
paging,  narrowband  PCS,  220  MHz 
service,  and  for  profit  interconnected 
Business  Radio  Services. 

10.  In  adopting  these  modifications, 
we  retain  the  prohibition  on  licensees  in 
these  services  offering  broadcast 
services.  This  prohibition  applies 
regardless  of  whether  licensees  are 
offering  fixed  or  mobile  services  or  a 
combination  of  the  two.  In  addition,  we 
note  that  under  applicable  international 
allocation  agreements,  broadcast  use  of 
the  spectrum  at  issue  in  this  proceeding 
is  restricted.  Therefore,  we  conclude  it 
would  be  inappropriate  to  amend  our 
rules  in  this  regard. 

B.  Technical  and  Operational  Rules 

11.  Discussion.  The  comments  that  we 
received  regarding  the  technical  rules 
indicate  that  we  should  maintain  the 
technical  rules  that  are  currently  in 
place  and  require  CMRS  providers  who 
wish  to  offer  co-primary  fixed  services 
to  comply  with  those  rules.  We  agree 
with  SBC  that  fixed  services  should  be 
engineered  so  that  they  conform  to  our 
existing  interference  rules  and  do  not 


interfere  with  the  operations  of  co- 
channel  or  adjacent  channel  carriers 
providing  mobile  service.  Thus,  so  long 
as  out-of-band  and  co-channel/ 
frequency-block  criteria  are  met,  base 
stations  used  to  support  fixed  services 
may  operate  at  the  same  maximum 
power  levels  as  base  and  mobile  stations 
on  the  same  frequencies.  We  also 
decline  to  adopt  the  specific  rule 
changes  proposed  by  PacTel  relating  to 
in-home  base  stations.  The  issue  raised 
by  PacTel  is  outside  the  scope  of  this 
proceeding.  We  will  also  defer 
consideration  of  the  cellular  rule 
changes  requested  by  RCC  and  SR 
Telecom.  We  intend  to  consider 
technical  concerns  regarding  CMRS, 
including  those  discussed  above,  in 
future  proceedings  that  will  more 
broadly  address  conforming  our 
technical  rules  for  CMRS  providers. 

C.  Table  of  Frequency  Allocations 

12.  Discussion.  We  virill  amend  the 
Table  of  Frequency  Allocations  as 
proposed  in  the  Notice  to  permit 
licensees  to  make  use  of  the  affected 
allocations  for  both  fixed  and  mobile 
services  on  a  co-primary  basis. 
Specifically,  we  allocate  the  27.41- 
27.54,  30.56-32,  33-34,  35-36,  42- 
43.69, 150.8-152.855, 154-156.2475, 
157.45-161.575,  220-222,  454-455, 
*456-^62.5375,  462.7375-467.5375, 
467.7375-512,  806-821,  824-649,  851- 
866,  869-894,  896-901,  929-930, 931- 
932  and  935-940  MHz  bands  to  the 
fixed  service  on  a  co-primary  basis.  (The 
220-222  MHz  band  is  shared 
Government/non-Govemment  spectrum. 
During  our  consultations  with  NTIA 
regarding  this  band,  the  Commission 
and  NTIA  agreed  to  allocate  the  220- 
222  MHz  band  to  the  fixed  service  on 
a  co-primary  basis  for  both  Government  ■ 
and  non-Government  operations. 
Accordingly,  the  fixed  service  is  also 
added  to  the  Government  column  in  the 
220-222  MHz  band  on  a  co-primary 
basis.)  In  addition,  we  delete  footnotes 
US330  and  US331,  which  prohibited 
narrowband  and  broadband  PCS 
licensees  from  providing  fixed  services, 
except  for  ancillary  fixed  services  used 
in  support  of  mobile  PCS. 

13.  Further,  we  are  updating  the 
international  table  of  the  Table  of 
Frequency  Allocations  to  reflect  the 
Final  Acts  of  the  1992  World 
Administrative  Radio  Conference. 
Additionally,  we  are  removing 
international  footnote  613  from  the 
157.45-158.115  MHz  band  and  footnote 
NG153  from  the  849-851  and  894-896 
MHz  bands,  which  are  bands  to  which 
these  footnotes  do  not  apply.  With 
regard  to  the  rule  part  cross  references, 
we  are  updating  the  title  of  Part  22  to 
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Public  Mobile  (from  Domestic  Public 
Land  Mobile)  in  the  35.19-35.69.  43.19- 
43.69,  152-152.255,  152.495-152.855, 
157.755-162.0125,  454-455,  459-460. 
470-512,  824-849,  869-694,  928-929, 
931-932  and  944-960  MHz  bands; 
displaying  the  rule  parts  in  the  173.2- 
173.4  and  1850-1990  MHz  bands  in 
capital  letters  to  indicate  that  the 
allocations  in  these  bands  are  on  a 
primary  basis;  updating  the  PCS  rule 
part  to  Part  24  (from  Part  99)  in  the  901- 
9Q2, 930-931  and  940-941  MHz  bands; 
adding  Part  22  to  the  851-866  MHz 
band.  Parts  22  and  101  to  the  932-935 
and  941-942  MHz  bands,  and  Part  101 
in  the  942-944  MHz  band;  replacing 
Part  94  with  Part  101  in  the  928-929, 
944-960  and  1850-1990  MHz  bands; 
and  deleting  Satellite  Communications 
(25)  from  the  450-^51  MHz  band. 
Domestic  Public  Land  Mobile  (22)  from 
the  929-930  MHz  band  and  Private 
Land  Mobile  (90)  from  the  931-932 
MHz  band.  Finally,  we  are  revising  the 
Government  column  in  the  30-30.56 
MHz  band  by  displaying  the  fixed 
service  as  a  primary — not  secondary — 
allocation;  correcting  typographical 
errors  in  the  42^3.19  MHz  band  for 
columns  4  through  6;  and  adding 
footnotes  US116.  US215.  US268  and  02 
to  the  Government  colunm  in  the  928- 
932  MHz  band. 

D.  Universal  Service  Obligations 

14.  Discussion.  We  believe  that  it 
would  be  premature  to  address  in  this 
Report  and  Ordof  whether  universal 
service  requirements  should  be 
extended  to  CMRS  providers  offering 
fixed  wireless  service.  It  is  also  apparent 
both  from  our  experience  with  universal 
service  issues  and  the  comments  in 
response  to  the  NPRM  that  the  public 
interest  would  be  better  served  by 
allowing  the  Joint  Board  to  address  the 

.  universal  service  issues  raised  in  this 
proceeding.  Thus,  we  defer  discussion 
of  the  proposals  discussed  by 
commenters  in  response  to  the  NPRM 
for  consideration  by  the  Joint  Board  in 
CC  Docket  No.  96-45. 

III.  Procedural  Matters 

A.  Regulatory  Flexibility  Act 

15.  As  required  by  Section  603  of  the 
Regulatory  Flexibility  Act.  5  U.S.C. 
§603  (RFA),  an  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  was 
incorporated  in  the  Notice  of  Proposed 
Rule  Making  in  WT  Docket  No.  96-6. 
Amendment  of  the  Commission's  Rules 
to  Permit  Flexible  Service  Offerings  in 
the  Commercial  Mobile  Radio  Services, 
Notice  of  Proposed  Rule  Making,  WT 
Docket  No.  96-6, 11  FCC  Red  2445 
(1996).  The  Commission  sought  written 


comments  on  the  proposals  in  the 
NPRM,  including  the  IRFA.  The 
Commission's  Final  Regulatory 
Flexibility  Analysis  for  the  First  Report 
and  Order  conforms  to  the  RFA,  as 
amended  by  the  Contract  With  America 
Advancement  Act  of  1996.  Public  Law 
No.  104-121.  110  Stat.  847  (1996) 
(CWAA.  Subtitle  n  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (SBREFA)  codified 
at  5  U.S.C.  §  601  et  seq.  The  Secretary 
shall  send  a  copy  of  this  First  Report 
and  Order  and  Further  Notice  of 
Proposed  Rule  Making,  including  the 
Initial  Regulatory  Flexibility  Analysis, 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  in 
accordance  with  paragraph  603(a)  of  the 
Regulatory  Flexibility  Act.  Public  Law 
No.  96-354,  94  Stat.  1164,  5  U.S.C.  §  601 
et  seq.  (1981). 

1.  Need  for  and  Purpose  of  the  Action 

16.  The  First  Report  and  Order  has 
implemented  Sections  332  and  3(n). 
respectively,  of  the  Communications 
Act  of  1934,  as  amended.  The  rules 
adopted  herein  will  c^rry  out  Congress' 
intent  to  establish  a  consistent 
regulatory  framework  for  all  commercial 
mobile  radio  services  (CMRS).  In 
addition,  the  rules  adopted  herein  will 
assist  in  the  development  of 
competition  among  wireless  and 
wireline  services  for  the  benefit  of  the 
consumer. 

2.  Issues  Raised  in  Response  to  the  IRFA 

17.  No  comments  were  submitted  in 
response  to  the  IRFA.  In  general 
comments  on  the  Notice  of  Proposed 
Rule  Making,  however,  some 
commenters  raised  issues  that  might 
affect  small  business  entities.  One 
commenter.  PCS  One.  a  small  business 
entity,  argued  that  the  proposed 
flexibility  to  offer  fixed  services  should 
not  be  extended  to  cellular  at  this  time 
in  order  to  give  Personal 
Communications  Services  (PCS) 
licensees,  many  of  whom  are  small 
business  entities,  an  opportunity  to 
enter  the  marketplace  and  establish 
themselves  against  incumbent  cellular 
providers.  Some  other  parties  agreed 
that  if  the  Commission  should  make  a 
distinction  between  broadband  CMRS 
providers,  it  should  allow  PCS 
providers  the  greatest  flexibility.  The 
Commission  chooses  to  provide  all 
CMRS  providers  with  the  increased 
flexibility.  Granting  all  CMRS  providers 
increased  flexibility  to  provide  fixed 
wireless  services  is  consistent  with 
principles  of  regulatory  parity,  will 
allow  all  CMRS  providers  to  determine 
the  services  that  they  will  provide  to  the 


public,  and  will  mcrsase  competition 
between  the  CMRS  services. 

3.  Descnption,  and  Number  of  Small 
Entities  Involved 

18.  This  rule  making  proceeding 
applies  to  providers  of  cellular, 
narrowband  and  broadband  personal 
communications  services  (PCS).  CMRS 
specialized  mobile  radio  services  (SMR). 
CMRS  paging,  commercial  220  MHz 
services,  and  for-profit  interconnected 
business  radio  services.  Since  this  rule 
making  proceeding  applies  to  multiple 
services,  we  will  analyze  the  effects  of 
these  rules  on  a  service-by-service  basis. 

a.  Estimates  for  Cellular  Licensees 

19.  Since  the  Commission  did  nol 
define  a  small  business  with  respect  to 
cellular  services,  we  will  utilize  the 
Small  Business  Administration's  (SBA) 
definition  applicable  to  radiotelephone 
companies — i.e.  an  entity  employing 
less  than  1,500  persons.  13  CFR 

§  121.201.  Standard  Industrial 
Classification  (SIC)  Code  4812.  The  size 
data  provided  by  the  SBA  does  not 
enable  us  to  make  a  meaningful  estimate 
of  the  number  of  cellular  providers 
which  are  small  entities  because  it 
combines  all  radiotelephone  companies 
with  500  or  more  employees.  U.S.  Small 
Business  Administration  1992 
Economic  Census  Employment  Report. 
Bureau  of  the  Census,  U.S.  Department 
of  Commerce.  SIC  Code  4812 
(radiotelephone  communications 
industry  data  adopted  by  the  SBA  Office 
of  Advocacy).  We  therefore  used  the 
1992  Census  of  Transportation, 
Communications,  and  Utilities, 
conducted  by  the  Bureau  of  the  Census, 
which  is  the  most  recent  information 
available.  Data  from  the  Bureau  of  the 
Census'  1992  study  indicates  that  only 
12  out  of  a  total  of  1.178  radiotelephone 
firms  which  operated  during  1992  had 
1.000  or  more  employees.  U.S.  Bureau 
of  the  Census.  U.S.  Department  of 
Commerce,  1992  Census  of 
Transportation.  Communications,  and 
Utilities,  UC92-S-1.  Subject  Series. 
Establishment  and  Firm  Size.  Table  5. 
Employment  Size  of  Firms;  1992.  SIC 
Code  4812  (issued  May  1995).  However, 
we  do  not  know  how  many  of  the  1,178 
firms  were  cellular  telephone 
companies.  Given  this  fact,  we  assume, 
for  purposes  of  our  evaluations  and 
conclusions  in  this  Final  Regulatory 
Flexibility  Analysis,  that  all  of  the 
current  cellular  licensees  are  small 
entities,  as  that  term  is  defined  by  the 
SBA.  Although  there  are  1.758  cellular 
licenses,  we  are  unable  to  determine  the 
number  of  cellular  licensees  because  a 
single  cellular  licensee  may  own  several 
licenses. 


45340      Federal  Register  /  Vol.  61,  No.  169  /  Thursday,  August  29,  1996  /  Rules  and  Regulations 


b.  Estimates  fo^  PCS  Services 

20.  Ttie  Conr^ission,  with  respect  to 
narrowband  and  broadband  PCS, 
defines  small  businesses  to  mean  Brms 
who  have  grosi  i  revenues  of  not  more 
than  $40  million  in  each  of  the 
preceding  thre0  calendar  years.  This 
defmition  of  "imall  entity"  in  the 
context  of  the  PCS  services  has  been 
approved  by  the  SBA. 

21.  The  Comimission  has  auctioned 
broadband  FC5  licenses  in  Blocks  A,  B, 
and  C  The  Commission  does  not  have 
sufficient  infoifnation  to  determine 
whether  any  sihail  businesses  within 
the  SBA-approved  definition  bid 
successfully  for  licenses  A  or  B  Block 
auctions.  As  ol  now,  there  are  90  non- 
defaulting  winfiing  bidders  that  qualify 
as  small  entitias  in  the  C  Block  PCS 
auctions.  Based  on  this  information,  we 
conclude  that  the  number  of  broadband 
PCS  licensees  effected  by  the  rule 
adopted  in  this  proceeding  includns  the 
89  winning  bidders  that  qualified  as 
small  entities  ifi  the  Block  C  broadband 
PCS  auction,    j 

22.  At  presei^t,  there  have  been  no 
auctions  held  ^r  the  D,  E,  and  F  Blocks 
of  broadband  PCS  spectrum.  The 
Commission  anticipates  a  total  of  1,479 
licenses  will  b9  awarded  in  the  D,  E, 
and  F  Block  PCjS  auctions,  which  are 
scheduled  to  begin  on  August  26, 1996. 
Participation  ii)  the  F  block  is  limited  to 
entrepreneurs  ^ith  under  $125  million 
in  average  gros^  revenues  over  the  past 
three  years.  However,  there  is  no  basis 
upon  which  to  estimate  the  number  of 
licenses  that  will  be  awarded  to  small 
entities.  Given  ^he  facts  that  nearly  all 
radiotelephone!  companies  have  fewer 
than  1,000  employees  and  that  no 
reliable  estimate  of  the  number  of 
prospective  D,  p,  and  F  Block  licensees 
can  be  made,  viie  assume,  for  purposes 
of  our  evaluations  and  conclusion  in 
this  Final  Regulatory  Flexibility 
Analysis,  that  all  of  the  licenses  will  be 
awarded  to  small  entities,  as  that  term 
is  defined  by  tlje  SBA. 

23.  The  Comtnission  has  auctioned 
nationwide  and  regional  licenses  for 
narrowband  PGS.  There  are  11 
nationwide  anq  30  regional  licensees  for 
narrowband  PGS.  The  Commission  does 
not  have  suffic^nt  information  to 
determine  whejher  any  of  these 
licensees  are  small  businesses  within 
the  SBA-approyed  definition.  Based  on 
this  information,  we  conclude  that  the 
number  of  narrowband  PCS  licensees 
affected  by  the  rule  adopted  in  this 
proceeding  includes  all  of  the  41 
licensees.  At  piesent,  there  have  been 
no  auctions  he  d  for  the  major  trading 
area  (MTA)  anc  basic  trading  area  (BTA) 
narrowband  PC  S  licenses.  The 


Commission  anticipates  a  total  of  561 
MTA  licenses  and  2,958  BTA  licensees 
will  be  awarded  in  the  auctions.  Those 
auction  have  not  yet  been  scheduled, 
however.  Given  the  facts  that  nearly  all 
radiotelephone  companies  have  fewer 
than  l,00d  employees  and  that  no 
reliable  estimate  of  the  number  of 
prospective  MTA  and  BTA  narrowband 
licensees  can  be  made,  we  assume,  for 
purposes  of  our  evaluations  and 
conclusion  in  this  Final  Regulatory 
Flexibility  Analysis,  that  all  of  the 
licenses  will  be  awarded  to  small 
entities,  as  that  term  is  defined  by  the 
SBA. 

c.  Estimates  for  SMR  Services 

24.  The  Commission,  with  respect  to 
800  MHz  and  900  MHz  SMR  services, 
has  adopted  a  two-tiered  approach  to 
the  definition  of  small  business:  (a) 
"very  small  businesses"  are  firms  who 
have  gross  revenues  of  not  more  than  $3 
million  in  each  of  the  preceding  three 
calendar  years;  and  (b)  "small 
businesses"  are  firms  who  have  annual 
gross  revenues  of  not  more  than  $15 
million  in  the  each  of  the  preceding 
three  years.  This  definition  of  "small 
entity"  in  the  context  of  800  MHz  and 
900  MHz  SMR  has  been  approved  by  the 
SBA. 

25.  The  Commission  recently  held 
auction  for  the  900  MHz  SMR  services. 
There  were  60  winning  bidders  who 
qualified  as  small  entities.  Based  on  this 
information,  we  conclude  that  the 
number  of  900  MHz  SMR  licensees 
affected  by  the  proceeding  includes 
these  60  small  entities. 

26.  No  auctions  have  been  held  for  the 
800  MHz  SMR  services.  While  the 
Commission  anticipates  a  total  of  525 
licenses  awarded  for  the  upper  200 
channels  in  the  800  MHz  auctions,  it 
has  not  yet  determined  how  many 
licenses  will  be  awarded  for  the  lower 
230  channels  in  the  800  MHz  SMR 
auction.  Despite  the  current  incumbents 
in  the  800  MHz  SMR  service,  due  to  the 
impending  auction,  we  are  unable  to 
determine  the  ultimate  number  of  small 
businesses  who  will  receive  licenses. 
Given  the  facts  that  nearly  all 
radiotelephone  companies  have  fewer 
than  1,000  employees  and  that  no 
reliable  estimate  of  the  number  of 
prospective  800  MHz  licensees  can  be 
made,  we  assume,  for  purposes  of  our 
evaluations  and  conclusions  in  this 
Final  Regulatory  Flexibility  Analysis, 
that  all  of  the  licenses  will  be  awarded 
to  small  entities,  as  that  term  is  defined 
by  the  SBA. 


d.  Commercial  Paging  and  Commercial 
220  MHz  Radio  Services 

27.  Since  the  Commission  has  not  yet 
defined  a  small  business  with  respect  to 
paging  services,  we  will  utilize  the 
SBA's  definition  applicable  to 
radiotelephone  companies — i.e.  an 
entity  employing  less  than  1,500 
persons.  With  respect  to  commercial 
220  MHz  services,  the  Commission  has 
proposed  a  two-tiered  definition  of 
small  business  for  purposes  of  auctions: 
(1)  for  EA  licensees  (EA  licenses  refer  U^ 
the  60  chaimels  in  the  172  geographic 
economic  areas  as  defined  by  the 
Bureau  of  Economic  Analysis, 
Department  of  Commerce),  a  firm  with 
average  annual  gross  revenues  of  not 
more  than  $6  million  for  the  preceding 
three  years  and  (2)  for  regional  and 
nationwide  licensees,  a  firm  with 
average  annual  gross  revenues  of  not 
more  than  $15  million  for  the  preceding 
3  years.  Since  this  definition  has  not  yet 
been  approved  by  the  SBA,  we  will 
utilize  the  SBA's  definition  applicable 
to  radiotelephone  companies.  We  note 
that  while  there  are  incumbents  in  this 
service,  they  are  not  commercial 
providers  and  will  not  be  affected  by 
this  proceeding.  Since  there  have  been 
no  auctions  for  either  service  as  of  yet 
and  the  parameters  of  the  industry  have 
not  been  fully  defined,  any  estimate  of 
the  number  of  small  businesses  who 
will  seek  to  bid  in  the  future  auctions 

is  not  yet  determined.  Given  the  fact 
that  nearly  all  radiotelephone 
companies  have  fewer  tlnn  1,000 
employees,  and  that  no  reliable  estimate 
of  the  number  of  prospective  licensees 
can  be  made,  we  assimie,  for  purposes 
of  oiu'  evaluations  and  conclusion  in 
this  Final  Regulatory  Flexibility 
Analysis,  that  all  of  the  licenses  will  be 
awarded  to  small  entities,  as  that  term 
is  defined  by  the  SBA. 

e.  Interconnected  Business  Services 

28.  Since  the  Commission  did  not 
define  a  small  business  with  respect  to 
for-profit  interconnected  business 
services,  we  will  utilize  the  SBA's 
definition  applicable  to  radiotelephone 
companies — i.e.  an  entity  employing 
less  than  1,500  persons.  The  size  data 
provided  by  the  SBA  does  not  enable  us 
to  make  a  meaningful  estimate  of  the 
number  of  for-profit  interconnected 
business  service  providers  which  are 
small  entities  because  it  combines  all 
radiotelephone  companies  with  500  or 
more  employees.  We  therefore  used  the 
1992  Census  of  Transportation, 
Communications,  and  Utilities, 
conducted  by  the  Bureau  of  the  Census, 
which  is  the  most  recent  information 
available.  Data  from  the  Bureau  of  the 
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Census'  1992  study  indicates  that  only 
12  out  of  a  total  of  1,178  radiotelephone 
finns  which  operated  during  1992  had 
1,000  or  more  employees.  However,  we 
do  not  know  how  many  of  the  1,178 
firms  were  for-profit  interconnected 
business  service  companies.  Given  this 
fact,  we  assume,  for  purposes  of  our 
evaluations  and  conclusions  in  this 
Final  Regulatory  Flexibility  Analysis, 
that  all  of  the  current  inter-connected 
business  service  licensees  are  small 
entities,  as  that  term  is  defined  by  the 
SBA.  Although  there  are  in  excess  of 
13,000  for-profit  intercormected 
business  service  licenses,  we  are  unable 
to  determine  the  number  of  for-profit 
interconnected  business  service 
licensees  because  a  single  licensee  may 
own  several  licenses. 

4.  Reporting,  Recordkeeping,  and  Other 
Compliance  Requirements 

29.  The  rules  adopted  in  the  First 
Report  and  Order  do  not  impose  any 
additional  reporting,  recordkeeping,  or 
other  compliance  requirements. 

5.  Steps  Taken  To  Minimize  Burdens  on 
Small  Entities 

30.  In  the  First  Report  and  Order  the 
Commission  amends  its  rules  to  allow 
providers  of  narrowband  and  broadband 
PCS,  cellular,  CMRS  SMR,  CMRS 
paging,  CMRS  220  MHZ  service,  and 
interconnected  business  radio  services 
to  offer  fixed  wireless  services  on  their 
assigned  spectrum  on  a  co-primary  basis 
with  mobile  service.  These  rule  rfianges 
will  allow  CMRS  providers  greater 
flexibility  to  provide  new  and 
innovative  services  to  meet  consumer 
demands.  Allowing  service  providers  to 
offer  all  types  of  fixed,  mobile,  and 
hybrid  services  in  response  to  market 
demand  will  allow  for  more  flexible 
responses  to  consumer  demand,  a 
greater  diversity  of  services  and 
combinations  of  services,  and  increased 
competition  both  between  CMRS 
providers  and  wireline  providers,  as 
well  as  between  CMRS  providers.  This 
is  consistent  with  the  goals  of  the 
Telecommunications  Act  of  1996, 
Public  Law  No.  104-104, 110  Stat.  56 
(1996).  (1996  Act),  which  amended  the 
Communications  Act  of  1934,  which 
seeks  to  increase  competition  between 
the  various  providers  of 
telecommunications  services,  including 
competitive  alternatives  to  traditional 
local  exchange  service.  All  consumers 
will  also  benefit  from  technological 
advances  in  fixed  services  and  fixed/ 
mobile  combinations  that  potentially 
could  be  stifled  by  restrictive  service 
definitions. 


6.  Significant  Alternatives  Considered 
and  Rejected 

31.  In  the  NPRM  we  sought  comment 
on  alternative  approaches  to  allowing 
PCS  and  other  CMRS  providers  more 
flexibility  to  offer  fixed  services, 
including:  (1)  Adopting  a  rule  that 
would  expressly  allow  CMRS  providers 
to  offer  "fixed  wireless  local  loop."  (2) 
permitting  CMRS  providers  to  offer 
wireless  local  loop  and  other  defined 
fixed  services,  or  (3)  allowing  CMRS 
providers  to  offer  any  form  of  fixed 
service  without  restriction.  An 
overwhelming  majority  of  the 
commenters  support  amending  our  rules 
to  allow  all  CMRS  providers  to  offer  all 
types  of  fixed  wireless  services  without 
restriction.  One  commenter,  GO 
Communications,  a  small  business 
entity,  argued  that  CMRS  providers 
should  be  required  to  offer  at  least  some 
mobile  service  over  their  frequencies. 
Based  on  the  record  in  this  proceeding, 
the  Commission  believes  that  the  public 
interest  is  better  served  by  not 
attempting  to  limit  j>otential  use  of 
CMRS  spectrum  to  specific  applications. 
Imposing  such  a  limitation  could  lead  to 
difficult  definitional  questions  about 
what  constitutes  "wireless  local  loop" 
or  other  defined  services.  Further,  if  we 
were  to  restrict  fixed  service  to  certain 
configurations,  carriers  might  be 
reluctant  to  pursue  some  potentially 
efficient  options  out  of  concern  that 
they  would  be  considered  to  fall  outside 
the  definition  of  our  prescribed  service 
definition.  Rather  than  limit  the 
flexibility  of  carriers  in  this  manner,  we 
prefer  to  encourage  innovation  and 
experimentation  through  a  broader, 
more  flexible  standard.  This  will  benefit 
small  business  by  allowing  them  greater 
flexibility  in  determining  which 
services  they  will  provide  to  the  public. 

32.  In  the  NPRM.  the  Commission 
also  proposed  to  apply  whatever 
increased  flexibility  we  granted  to 
broadband  CMRS  services — broadband 
PCS,  cellular,  and  SMR— and  sought 
comment  on  whether  narrowband 
CMRS  services — narrowband  PCS, 
paging,  commercial  220  MHz  services, 
and  interconnected  business  radio 
services — should  also  have  such 
increased  flexibility.  Commenters  also 
generally  support  extending  flexibility 
to  all  CMRS  bands,  including  both 
broadband  and  narrowband  servides. 
PCS  One,  a  small  business  entity, 
opposes  the  Commission's  proposal  to 
allow  cellular  licensees  to  provide  fixed 
wireless  services,  arguing  that  the 
Commission  must  permit  PCS,  for  at 
least  a  reasonable  interval,  greater 
flexibility  than  cellular  in  the  use  of  its 
spectrum.  We  find  that  we  should 


extend  the  flexibility  to  offer  fixed 
services  to  all  the  broadband  services, 
including  cellular,  as  well  as  the 
narrowband  services  set  out  in  the 
Notice.  We  conclude  that  subjecting 
narrowband  licensees  to  more  stringent 
regulatory  constraints  than  broadband 
CMRS  providers  would  be  inconsistent 
with  principles  of  regulatory  parity  and 
serves  no  public  interest  goal.  We 
conclude  that  narrowband  licensees 
should  be  entitled  to  the  regulatory 
flexibility  so  that  they  may  take 
advantage  of  technological  advances 
that  may  occur  without  being  required 
to  seek  additional  changes  to  the  rules. 
This  result  is  also  in  keeping  with  the 
goals  of  the  1996  Act  to  make  available 
the  most  competitive  environment 
possible  for  telecommunications 
services.  It  will  also  benefit  all  small 
business,  including  all  PCS  licensees,  by 
providing  them  greater  flexibility  to 
determine  which  service  they  will 
provide  to  the  public. 

7.  Report  to  Congress 

33.  The  Commission  shall  send  a  copy 
of  this  Final  Regulatory  Flexibility 
Analysis  with  this  First  Report  and 
Order  in  a  report  to  Congress  pursuant 
to  Section  251  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996.  5  U.S.C.  §  801(a)(1)(A).  A  copy  of 
this  Regulatory  Flexibility  Analysis  will 
also  be  published  in  the  Federal 
Register. 

B.  Initial  Paperwork  Reduction  Act  of 
1995  Analysis 

34.  The  First  Report  and  Order  and 
Further  Notice  of  Proposed  Rule  Making 
do  not  contain  either  a  proposed  or 
modified  information  collection. 

C.  Ordering  Clauses 

35.  Accordingly,  It  is  ordered  that 
pursuant  to  Sections  4(i).  4(j).  7(a). 
303(b).  303(f),  303(g).  303(r).  332(a),  and 
332(c)  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  §§  154(i). 
154(j),  157(a),  303(b),  303(f),  303(g). 
303(r),  332(a).  and  332(c)  the  rules  and 
policies  set  forth  in  the  First  Report  and 
Order  and  Further  Notice  of  Proposed 
Rule  Making  are  adopted,  and  Parts  2, 
22,  24,  and  90  of  the  Commission's 
Rules  are  amended  as  specified  below. 

36.  The  rule  changes  made  herein  will 
become  effective  October  28, 1996. 

D.  Coritacts  for  Information 

37.  For  further  information 
concerning  this  proceeding,  contact 
David  Krech  at  (202)  418-0620 
(Commercial  Wireless  Division, 
Wireless  Telecommunications  Bureau). 


I 
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List  of  Subjedts 

47  CFR  Part  i 

Radio. 

47  CFR  Part  p 

Communicf  tions  common  carriers, 
Iladio. 

47  CFR  Part  i4 

Communicf  tions  common  carriers. 
Radio. 

47  CFR  Part  fljo 

Business  an  d  industry,  Common 
carriers,  Radif . 


Federal  Communications  Cranmission 
William  F.  Catoa, 
Acting  Secretary. 

Rules  Changes 

Parts  2,  22,  24  and  90  of  title  47  of  the 
Code  of  Federal  Regulations  are 
amended  as  follows: 

PART  2— FREQUENCY  ALLOCATIONS 
AND  RADIO  TREATY  MATTERS; 
GENERAL  RULES  AND  REGULATIONS 

1.  The  authority  citation  for  Part  2 
continues  to  read  as  follows: 

Authority:  Sec.  4,  302,  303,  and  307  of  the 

Communications  Act  of  1934,  as  amended, 
47  U.S.C.  Sections  154,  302,  303  and  307, 
unless  otherwise  noted. 


2.  Section  2.106,  the  Table  of 
Frequency  Allocations,  is  amended  as 
follows: 

a.  Revise  entries  for  26175-28000 
kHz,  29.7-37.5  MHz,  38.25-47  MHz, 
150.05-174  MHz.  220-222  MHz.  450- 
960  MHz  and  1710-2110  MHz  in 
columns  (1)  through  (7). 

b.  Revise  International  footnotes  672, 
675, 676, 678,  697  and  703. 

c.  Remove  bitemational  footnotes  551, 
612,  614,  682  and  708. 

d.  Remove  United  States  footnotes 
US330  and  US331. 

§2.106    Table  of  Frequency  Allocations 


International  table 


United  States  table 


Region  1— afloqa- 
tionkHz 


(1) 


26175-26480 
FIXED 
MOBILE  except 

aeronautical  nk>- 

bUe 


26480-26950 

FIXED 

MOBILE  except 
aeronautical  mo- 
bile 


Region  2— alloca- 
tion kHz 


(2) 


Region  3— alloca- 
tion kHz 


(3) 


26175-26480 
FIXED 
MOBILE  except 

aeronautkal 

mot}ile 


26480-26950 
FIXED 
MOBILE  except 

aeronautical 

mobile 


26950-26960 
FIXED 
MOBILE  except 

aeronautical  n}o- 

bile 
546 


26960-27230 
FIXED 
MOBILE  except 

aeronautical  rrlp- 

bile 
546 


27230-27410 
FIXED 
MOBILE  except 

aeronautKal  mlo- 

bile 
546 


27410-27500 
FIXED 
MOBILE  except 

aeronautical 

bile 


26950-26960 
FIXED 
MOBILE  except 

aeronautk:al 

mobile 
546 


26175-26480 
FIXED 
MOBILE  except 

aeronautical 

motxie 


26480-26950 
FIXED 
MOBILE  except 

aeronautical 

mot)ile 


Government 


Allocation  kHz 
(4) 


Noo-Govemment 


AHocationkHz 
(5) 


FCC  use  designators 


26175-26480 


26960-27230 
FIXED 
MOBILE  except 

aeronautical 

mot>ile 
546 


27230-27410 
FIXED 
MOBILE  except 

aeronautical 

mot)ile 
546 


m>- 


27410-27500 
FIXED 
MOBILE  except 

aeronautk:al 

mobile 


26950-26960 
FIXED 
MOBILE  except 

aeronautKal 

mobile 
546 


26960-27230 
FIXED 
MOBILE  except 

aeronautical 

mobile 
546 


27230-27410 
FIXED 
MOBILE  except 

aeronautKal 

mobile 
546 


27410-27500 
FIXED 
MOBILE  except 

aeronautical 

mot)ile 


26480-26960 
FIXED 
MOBILE  except 

aeronautKal 

mobile 
US10 


26950-26960 


546 


26175-26480 
LAND  MOBILE 


26480-26950 


US10 


26950-26960 
FIXED 


546 


Rule  part(s) 


(6) 


Special-use  fre- 
quencies 

(7) 


AUXILIARY 
BROADCAST- 
ING (74) 


26960-26230 


546 


27230-27410 


546 


27410-27500 


26960-27230 
MOBILE  except 

aeronautical 

mobile 

546 


27230-27410 
FIXED 
MOBILE  except 

aeronautical 

mobile 
546 


27410-27500 
FIXED 
LAND 
MOBILE 


INTERNATIONAL 
FIXED  PUBLIC 
(23) 


PERSONAL  (95) 


PERSONAL  (95) 

PRIVATE  LAND 

MOBILE  (90) 


PRIVATE  LAND 
MOBILE  (90) 


27120  ±  160  kHz: 
Industrial,  sci- 
entific, and 
medk:al  fre- 
quency. 
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International  table                               |                United  States  table 

FCC  use  dasignatofB 

Region  1— alloca- 

Region 2— alloca- 
tion kHz 

(2) 

Region  3— aMoca- 

Government 

Non-Govemment 

'RuleparKs) 
(6) 

SpadaMjM  fre- 

tion  kHz 
(1) 

tion  kHz 
(3) 

AUocatnnkHz 
(4) 

AitocatkMi  kHz 
(5) 

quencias 
(7) 

27500-27540  ME- 
TEOROLOGI- 
CAL 

AIDS 

FIXED 

MOBILE 

27500-27540  ME- 
TEOROLOGI- 
CAL 

AIDS 

FIXED 

MOBILE 

27500-27540  ME- 
TEOROLOGI- 
CAL 

AIDS 

FIXED 

MOBILE 

27500-27540 

27500-27540 

FIXED 

LAND  MOBILE 

PRIVATE  LAND 
MOBILE  (90) 

> 

27540-28000  ME- 
TEOROLOGI- 
CAL 

AIDS 

FIXED 

MOBILE 

27540-28000  ME- 
TEOROLOGI- 
CAL 

AIDS 

FIXED 

MOBILE 

27540-28000  ME- 
TEOROLOGI- 
CAL 

AIDS 

FIXED 

MOBILE 

27540-28000 

FIXED 

MOBILE 

27540-28000 

Intematkxial  table 

United  States  table 

FCC  use  designators 

Regkwi  1— alloca- 

Regton 2— alkxa- 
tkmMHz 

<2) 

Regton  3— altoca- 
tk>n  MHz 

(3) 

Government 

Non-Govemment 

Rule  part(s) 
(6) 

Spedal-use  fre- 

tion MHz 
(1) 

Alk)catk>n  MHz 
(4) 

Alk>catk>n  MHz 
(5) 

quencies 
(7) 

• 

• 

• 

• 

* 

t 

• 

29.7-29.8 

FIXED 

MOBILE 

29.7-29.8 

FIXED 

MOBILE 

29.7-29.8 

FIXED 

MOBILE 

29.7-29.8 

29.7-29.8 
LAND  K40BILE 

PRIVATE  LAND 
MOBILE  (90) 

29.8-29.89 

FIXED 

MOBILE 

29.8-29.89 

FIXED 

MOBILE 

29.8-29.89 

FIXED 

MOBILE 

29.8-29.89 

29.8-29.89 
FIXED 

AVIATION  (87) 
INTER- 
NATIONAL 
FIXED  PUBLIC 
(23) 

29.89-29.91 

FIXED 

MOBILE 

29.89-29.91 

FIXED 

MOBILE 

29.89-29.91 

FIXED 

MOBILE 

29.89-29.91 

FIXED 

MOBILE 

29.89-29.91 

29.91-30 

FIXED 

MOBILE 

29.91-30 

FIXED 

MOBILE 

29.91-30 

FIXED 

MOBILE 

29.91-30 

29.91-30 
FIXED 

AVIATION  (87) 
INTER- 
NATIONAL 
FIXED  PUBLIC 
(23) 

30-30.005 

FIXED 

MOBILE 

30005-30.01 
SPACE  OPER- 
ATIONS (sat- 
ellite kJentifica- 
tion) 

FIXED 

MOBILE 

SPACE  RE- 
SEARCH 

30-30.005 

FIXED 

MOBILE 

30.005-30.01 
SPACE  OPER- 
ATIONS (sat- 
ellite identifk»- 
tion) 

FIXED 

MOBILE 

SPACE  RE- 
SEARCH 

30-30.005 

FIXED 

MOBILE 

30.005-30.01 
SPACE  OPER- 
ATIONS (sat- 
ellite identifk^a- 
tion) 

FIXED 

MOBILE 

SPACE  RE- 
SEARCH 

30^0.005 

FIXED 

MOBILE 

30.005-30.01 

FIXED 

MOBILE 

30-30.005 
30.005-30.01 

30.01-30.56 

FIXED 

MOBILE 

30.01-30.56 

FIXED 

MOBILE 

30.01-30.56 

FIXED 

K40BILE 

30.01-30.56 

FIXED 

MOBILE 

30.01^30.56 

30.56-32 

FIXED 

MOBILE 

30.56-32 

FIXED 

MOBILE 

30.56-32 

FIXED 

MOBILE 

30.56-32 

30.56-32 

FIXED 

LAND  MOBILE 

PRIVATE  LAND 
MOBILE  (90) 

NG124 

- 
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Intemationai  table 

Unfted  States  table 

FCC  use  designators 

Regioo  1— al* 
tionMHz 

(1) 

wa- 

Region  2— alloca- 
tion MHz 

(2) 

Region  3— afloca- 
tionMHz 

(3) 

Government 

Non-Qovemment 

Rulepaft(s) 
(6) 

Spedakise  fre- 

Allocation MHz 
(4) 

Allocation  MHz 
(5) 

quencies 
(7) 

32-^ 
FIXED 
MOBILE 

32-33 
FIXED 
MOBILE 

32-33 

FIXED 
MOBILE 

32-33 
FIXED 
MOBILE 

32-33 

33-34 
FIXED 
MOBILE 

. 

33-34 
FIXED 
MOBILE 

33-34 
FIXED 
MOBILE 

33-34 

3^-34 

FIXED 

LAND  MOBILE 

NG124 

PRIVATE  LAND 
MOBILE  (90) 

34-35 

FIXED 

MOBILE 

35-<J5.19 

FIXED 

MOBILE 

34-35 

FIXED 

MOBILE 

35-35.19 

FIXED 

MOBILE 

34-35 

FIXED 

MOBILE 

35-35.19 

FIXED 

MOBILE 

34-35 
FIXED 
MOBILE 
36.19 

34-35 

36-35.19 

FIXED 

LAND  MOBILE 

NG124 

PRIVATE  LAND 
MOBILE  (90) 

35.19-35.09 

RXED 

MOBILE 

35.1»-35.69 

FIXED 

MOBILE 

35.19-36.69 

FIXED 

MOBILE 

35.19-35.69 

35.19-35.69 

FIXED 

LAND  MOBILE 

NG124 

PUBLIC  MOBILE 

(22) 
PRIVATE  LAND 

MOBILE  (90) 

- 

35.69-36 

FIXED 

MOBILE 

35.69-36 

FIXED 

MOBILE 

36.69-36 

FIXED 

MOBILE 

35.69-36 

35.6»-36 

FIXED 

LAND  MOBILE 

NG124 

PRIVATE  LAND 
MOBILE  (90) 

36-37 
FIXED 
MOBILE 

36-37 
FIXED 
MOBILE 

36-37 
FIXED 
MOBILE 

36-37 
FIXED 
MOBILE 
US220 

36-37 
US220 

37-37.5 

FIXED 

MOBILE 

37-37.5 

FIXED 

MOBILE 

37-37.5 

FIXED 

MOBILE 

37-37.5 

37-37.5 
LAND  MOBILE 

NG124 

PRIVATE  LAND 
MOBILE  (90) 

• 

• 

• 

• 

• 

• 

_  • 

38.25^39 

FIXED 

MOBILE 

38.25-39 

FIXED 

MOBILE 

38.25-39 

FIXED 

MOBILE 

3825-39 

FIXED 

MOBILE 

38.25-39 

39-39.986 

FIXED 

K406ILE 

39-39.986 

FIXED 

MOBILE 

39-39.986 

FIXED 

MOBILE 

39-39.986 

39-39.986 
LAND  MOBILE 

NG124 

PRIVATE  LAND 
MOBILE  (90) 

39.986-40 
FIXED 
MOBILE 
Space  Resea 

ch 

39.986-40 
FIXED 
MOBILE 
Space  Research 

39.986^0 
FIXED 
MOBILE 
Space  Research 

39.986-40 

39.986-40 
LAND  MOBILE 
NG124 

PRIVATE  LAND 
MOBILE  (90) 

40-40.02 
FIXED 
MOBILE 
Space  Reseat 

ch 

40-^10.02 
FIXED 
MOBILE 
Space  Research 

40-40.02 
FIXED 
MOBILE 
Space  Research 

40-40.02 

FIXED 

MOBILE 

40-40.02 

40.02-40.98 

FIXED 

MOBILE 

548 

40.02-40.98 

FIXED 

MOBILE 

548 

40.02-^0.98 

FIXED 

MOBILE 

548 

40.02-40.98 

FIXED 
MOBILE 

548US210 

40.02-40.98 
548US210 

40.68  ±  .02  MHr 
Industrial,  sci- 
entific and  med- 
ical frequencies. 

- 
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• 

International  table 

United  States  table 

FCC  use  designators 

Region  1— alloca- 

Region 2— alloca- 
tion MHz 

rtSgion  3— alloca- 
tion MHz 

Government 

Non-Government 

Rule  part(s) 

Special-use  fre- 

tion  MHz 

1    Allocation  MHz 

Allocation  MHz 

quendae 

(1) 

(2) 

(3) 

% 

(4) 

(5) 

(6) 

(7) 

40.98-41.015 

40.98-41.015 

40.98-41.015 

40.98-41.015 

40.98-41.015 

• 

FIXED 

FIXED 

FIXED 

FIXED 

. 

MOBILE 

MOBILE 

iN^BILE 

MOBILE 

Space  Research 

Space  Research 

Space  Research 

549 

550 

41.015-^2 

41.015-42 

41.015-42 

41.015-42 

41.015-42 

FIXED 

FIXED 

FIXED 

FIXED 

MOBILE 

MOBILE 

MOBILE 

MOBILE 

549 

550 

US220 

US220 

42-43.19 

42-43.19 

42-43.19 

42-43.19 

42-43.19 

PRIVATE  LAND 

FIXED 

FIXED 

FIXED 

FIXED 

MOBILE  (90) 

MOBILE 

MOBILE 

MOBILE 

LAND  MOBILE 

- 

549 

550 

NG124  NG141 

43.19-43.69 

43.19-43.69 

43.19-43.69 

43.19-43.69 

43.19^13.69 

PUBUG 

FIXED 

FIXED 

FIXED 

FIXED 

MOBILE  (22) 

MOBILE 

MOBILE 

MOBILE 

LAND 
MOBILE 

PRIVATE  LAND 
MOBILE  (90) 

549 

550 

43.69-44 

43.69^M 

43.69-44 

43.69-44 

43.69-44 

PRIVATE  LAND 

FIXED 

FIXED 

FIXED 

LAND 

MOBILE  (90) 

MOBILE 

MOBILE 

MOBILE 

MOBILE 

549 

550 

' 

NG141 

44-46.6 

44-46.6 

44-46.6 

44-46.6 

LAND  MOBILE 

PRIVATE  LAND 

FIXED 

FIXED 

FIXED 

MOBILE  (90) 

MOBILE 

MOBILE 

MOBILE 
552 

NG124  NG141 

46.6-^7 

46.6-47 

46.6^7 

46.6-47 

46.6^7 

FIXED 

FIXED 

FIXED 

FIXED 

MOBILE 

MOBILE 

MOBILE 
552 

MOBILE 

• 

• 

• 

• 

• 

* 

• 

150.05-150.8 

150.05-150.8 

150.0&-150.8 

150.05-150.8 

150.05-150.8 

FIXED 

FIXED 

FIXED 

FIXED 

MOBILE  except 

MOBILE 

MOBILE 

MOBILE 

aeronautical  mo- 

t>ile 

RADIO  ASTRON- 

OMY 

610 

611 

US216G30 

US216 

150.8-152 

150.8-152 

150.8-152 

150.8-152 

150.8-152 

PRIVATE  LAND 

FIXED 

FIXED 

FIXED 

FIXED 

MOBILE  (90) 

MOBILE  except 

MOBILE 

MOBILE 

LAND  MOBILE 

aeronautical  mo- 

bile 

RADIO  ASTRON- 

OMY 

■ 

NG51  NG112 

610 

611 

NG124 

' 

152-152.255 

152-152255 

152-152.255 

152-152.255 

152-152.255 

PUBLIC  MOBILE 

FIXED 

FIXED 

FIXED 

FIXED 

(22) 

MOBILE  except 

MOBILE 

MOBILE 

LAND  MOBILE 

aeronautical  mo- 

bile 

RADIO  ASTRON- 

OMY 

610 

611                          1 

US216 

US216 
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international  table  • 

United  States  table 

FCC  use  designators 

Region  1— alloca- 

Region  2— alloca- 

Region 3— alloca- 

Gtovemment 

Non-Qovemment 

Rule  part(s) 

Special-use  fre- 

bonMH 

r 

tion  MHz 

tion  MHz 

ANootfionMHz 

Allocation  MHz 

quencies 

(1) 

(2) 

(3) 

W 

(5) 

(6) 

(7) 

1 

152.255-1521496 

152256-152.496 

152255-152.496 

152255-152.495 

15225&-152.495 

PRIVATE  LAND 

FIXED 

FIXED 

FIXED 

FIXED 

MOBILE  (90) 

MOBILE  except 

MOBILE 

MOBILE 

LAND  MOBILE 

aeronautical  mo- 

bile 

RADK)  ASTRON- 

OMY 

610 

611 

NQ124 

152.495-152.855 

152.495-152.855 

152.49&-1 52.855 

152.495-152.855 

152.495-152.855 

PUBLIC  MOBILE 

FIXED 

FIXED 

FIXED 

FIXED 

(22) 

MOBILE  exa 

►pt 

MOBILE 

MOBILE 

LAND  MOBILE 

aeronautict 

li  mo- 

tNle 

^ 

RADIO  ASTRON- 

OMY 

610 

611 

NG4 

1 

152.855-153 

152.855-153 

152  855-153 

152.855-153 

162.855-153 

PRIVATE  LAND 

FIXED 

FIXED 

FIXED 

LAND  MOBILE 

MOBILE  (90) 

MOBILE  except 

MOBILE 

MOBILE 

-s- 

AUXILIARY 

aeronautical  nio- 

BROADCAST- 

t>ile 

ING  (74) 

RADIO  ASTRON- 

OMY 

610 

' 

611 

« 

NG4NG124 

153-154 

153-154 

153-154 

153-154 

153-154 

PRIVATE  LAND 

FIXED 

FIXED 

FIXED 

LAND  MOBILE 

MOBILE  (90) 

MOBILE  except 

MOBILE 

MOBILE 

AUXILIARY 

aeronautical  mo- 

BROAD- 

t>ile(R) 

*■ 

CASTING  (74) 

Meteorologtcal 

Aids 

NG4  NG124 

154-1562475 

154-1562475 

154-1562475 

154-1562475 

154-1562475 

PRIVATE  LAND 

FIXED 

FIXED 

RXED 

FIXED 

MOBILE  (90) 

MOBILE  except 

MOBILE 

MOBILE 

LAND  MOBILE 

MARITIME  (80) 

aeronautical  mo- 

l)ile(R) 

613 

613 

613 

613 

613NG112 

NG117 
NG124  NG148 

156.2475- 

1562475- 

1562475- 

156.2475- 

1562475- 

156.7625 

156.7625 

156.7625 

156.7625 

156.7625 

FIXED 

FIXED 

FIXED 

MARITIME  MO- 

• 

MOBILE  exc#pt 

MOBILE 

MOBILE 

BILE 

aeronautical  mo- 

bile (R) 

613  613A 

613  613A 

613  61 3A 

613  613AUS77 
US106  US266 

613  613A  US77 
US106  US266 
NG117  . 

156.7625- 

156.7625- 

156.7625- 

156.7625- 

156.7625- 

"156.8375 

156.8375 

156.8375 

156.8375 

156.8375 

MARITIME  M 

O- 

MARITIME MO- 

MARITIME MO- 

MARITIME MO- 

BILE (distr 

SS 

BILE  (distress 

BILE  (distress 

BILE 

and  calling 

and  oaHing) 

and  calling) 

501  613 

501  613 

501  613 

613  US107 
US266 

613  US107 
US266 

NG117 
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International  table 

United  States  table 

FCC  use  design^ors 

Region  1— alloca- 

Region 2 — alloca- 
tion MHz 

Region  3— alloca- 
tion MHz 

Govenwnent 

Non-Qovemment 

Rulepart(s) 

Spedal-use  fre- 

tion MHz 

Allocation  MHz 

Allocation  MHz 

quencies 

(1) 

(2) 

(3) 

(4) 

(5) 

(6) 

(7) 

156.8375- 
157.0375 

FIXED 

MOBILE  except 
aeronautical  mo- 
bile 

156.8375- 
157.0375 
FIXED 
MOBILE 

156.8375- 
157.0375 
FIXED 
MOBILE 

156.8375- 
157.0375 

156.8375- 
157.0375 

MARITIME  MO- 
BILE 

613 

613 

613 

613  US77  US266 

613  US77  US  266 
NG117 

157.0375- 
157.1875 

FIXED 

MOBILE  except 
aeronautical  mo- 
bile 

157.0375- 
157.1875 
FIXED 
MOBILE 

157.0375- 
157.1875 
FIXED 
MOBILE 

157.0375- 
157.1875 

MARITIME  MO- 
BILE 

157.0375- 
157.1875 

Private  Land  Mo- 
bile (90) 

613 

613 

613 

613  US214 

US266 
G109 

613  US214 
US266 

157.187S-157.45 

FIXED 

MOBILE  except 
aeronautical  mo- 
bile 

157.187&-157.45 

FIXED 

JWIOBILE 

157.1875-157.45 

FIXED 

MOBILE 

157.1875-157.45 

157.1875-157.45 
LAND  MOBILE 
MARITIME  MO- 
BILE 

PRIVATE  LAND 
MOBILE  (90) 
MARITIME  (80) 

613 

613 

613 

613  US223 
US266 

613  UR223 
US266NG111 
NG154 

157.45-157.755 

FIXED 

MOBILE  except 
aeronautical  mo- 
bile 

157.45-157.755 

FIXED 

MOBILE 

157.45-157.755 

FIXED 

MOBILE 

157.45-157.755 
US266 

157.45-157.755 

FIXED 

LAND  MOBILE 

US266NG111  NG 
124 

PRIVATE  LAND 
MOBILE  (90) 

157.755-158.115 

FIXED 

MOBILE  except 
aeronautical  mo- 
bile 

157.755-158.115 

FIXED 

MOBILE 

157.755-158.115 

FIXED 

MOBILE 

157.755-158.115 

157.755-158.115 

FIXED 

LAND  MOBILE 

PUBLIC  MOBILE 
(22) 

158.115-161.575 

FIXED 

MOBILE  except 
aeronautical  mo- 
bile 

613  613B 

158.115-161.575 

FIXED 

MOBILE 

613     . 

158.115-161.575 

FIXED 

MOBILE 

613 

158.115-161.575 
613 

158.115-161.575 

FIXED 

LAND  MOBILE 

613  NG6  NG28 
NG70NG112 
NG124  NG148 

PUBLIC  MOBILE 

(22) 
PRIVATE  LAND 

MOBILE  (90) 
MARITIME  (80) 

161.575-161.625 

FIXED 

MOBILE  except 
aeronautical  mo- 
bile 

161.575-161.625 

FIXED 

MOBILE 

161.575-161.625 

FIXED 

MOBILE 

161.575-161.625 

161.575-161.625 
MARITIME  MO- 
BILE 

MARITIME  (80) 
PUBLIC  MO- 
BILE (22) 

613 

613 

613 

613  US77 

613  US77  NG6 
NG17 

161.625-161.775 

FIXED 

MOBILE  except 
aeronautical  mo- 
bile 

613 

161.625-161.775 

FIXED 

MOBILE 

613 

161.625-161.775 

FIXED 

MOBILE 

613 

161.62S-161.775 
613 

161.625-161.775 
LAND  MOBILE 

613  NG6 

AUXIUARY 
BROADCAST- 
ING (74) 

PUBLIC  MOBILE 
(22) 
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International  table                                 | 

United  States  table 

FCC  use  designators 

Region  1— a«q 
tiooMHz 

(1) 

a- 

Region  2— attoca- 
tionMHz 

(2) 

Region  3— alloca- 
tion MHz 

(3) 

Government 

Nor»-Govemment 

Rule  part(s) 
(6) 

Special-use  fre- 

AHocationMHz 
(4) 

Alloration  MHz 
(5) 

quencies 
(7) 

161.775-162.0 
FIXED 
MOBILE  excep 

aeronautical 

bde 
613  615 

25 

no- 

161.775-162.0125 

FIXED 

MOBILE 

613 

161.775-162.0125 

FIXED 

MOBILE 

613 

161.775-162.0125 
613US266 

161.775-162.0125 
LAND  MOBILE 
MARITIME  MO- 
BILE 

613  US266  NG6 
NG154 

PRIVATE  LAND 

MOBILE  (90) 
PUBLIC  MOBILE  . 
(22) 

MARITIME  (80) 

162.0125-173. 
FIXED 
MOBILE  excepi 

aeronautical 

bile 
613  615 

1 

: 
no- 

162.0125-173.2 

FIXED 

MOBILE 

613 

162.0125-173.2 

FIXED 

MOBILE 

613  616  617  618 

162.0125-173.2 

FIXED 

MOBILE 

613US8US11 
US13  US216 

US223 
US300  US312  G5 

162.0125-173.2 

613US8US11 
US13US216 

US223 
US300 
US312 

Auxiliary  Broad  ■ 
casting  (74)    ^^ 

Private  Land  Mo- 
bile (90) 

- 

173.2-173.4 
FIXED 
MOBILE  excepi 

aeronautical 

bile 
615 

: 

TflO- 

173.2-173.4 

FIXED 

MOBILE 

1732-173.4 

FIXED 

MOBIL*: 

617  618 

173.2-173.4 

173.2-173.4 
FIXED 
Land  Mobile 

NQ124 

PRIVATE  LAND 
MOBILE  (90) 

• 

1 

173.4-174 
FIXED 
MOBILE  excep 

aeronautical 

bile 
615 

l 

710- 

173.4-174 

FIXED 

MOBILE 

173.4-174 

RXED 

MOBILE 

617  618 

173.4-174 

FIXED 

MOBILE 

G5 

173.4-174 

• 

• 

« 

•                                                                  « 

• 

* 

. 

220-??? 
BROADCASTl 

621623  628  6 

iG 
!9 

220-??? 
AMATEUR 
FIXED 

MOBILE  Radio- 
location 627 

220-222 

FIXED 

MOBILE 

BROADCASTING 

626 

220-222 

FIXED 

LAND  MOBILE 

Radiolocation 

627 
G2 

220-222 

FIXED 

LAND  MOBILE 

627 

PRIVATE  LAND 
MOBILE  (90) 

• 

• 

• 

*    - 

* 

• 

• 

450-451 
FIXED 
MOBILE 
653  668 

450-451 
FIXED 
MOBILE 
668 

450-451 
FIXED 
MOBILE 
653  668 

450-451     ■ 
668US87 

450^51 
LAND  MOBILE 

668US87 

AUXILIARY 
BROADCAST- 
ING (74) 

« 

451-454 
FIXED 
MOBILE 
653 

• 

451-464 

FIXED 

MOBILE 

451-454 
FIXED 
MOBILE 
653 

451-454 

451-454 
LAND  MOBILE 

NQ112NG124 

PRIVATE  LAND 
MOBILE  (90) 

454-455 
FIXED 
MOBILE 
663 

454-455 

FIXED 

MOBILE 

454-455 
FIXED 
MOBILE 
653 

454-455 

454-^55 
FIXED 

LAND  MOBILE 
NG12NG112 
NG148 

PUBLIC  MOBILE 

(22) 
MARITIME  (80) 

455-456 

FIXED 

MOBILE 

653 

455-456 

FIXED 

MOBILE 

MOBILE-SAT- 
ELLITE (Earttv 
to-space) 

45&-456 

FIXED 

MOBILE 

653 

455-456 

455-456 
LAND  MOBILE 

AUXIUARY 
BROADCAST- 
ING (74) 

- 
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International  table 

United  States  table 

FCC  use  designators 

Region  1— alloca- 
tion MHz 

Region  2— alloca- 
tion MHz 

Region  3— alloca- 
tion MHz 

Government 

Non-Government 

Rule  part(s) 

Special-use  Ire- 

%B^^v  ■     aviv   1^ 

l^^l  1     ITll    I& 

1     Allocation  MHz 
I              (4) 

Allocation  MHz 

quenctes 

0) 

(2) 

(3) 

(5) 

(6) 

(7) 

456-459 

456^59 

456-459 

456-459 

.456-459 

PRIVATE  LAND 

FIXED 

FIXED 

FIXED 

FIXED 

MOBILE  (90) 

MOBILE 

MOBILE 

MOBILE 

LAND  MOBILE 

■  - 

653  669 

669  670 

653  669  670 

669  670 

669  670NG112 
NG124 

45»-460 

459-460 

459-460 

459-460 

459^60 

PUBLIC  MOBILE 

FIXED 

FIXED 

FIXED 

FIXED 

(22) 

MOBILE 

MOBILE 

MOBILE-SAT- 
ELLITE (Earth- 
to-space) 

MOBILE 

LAND  MOBILE 

MARITIME  (80) 

653 

653 

NG12NG112 
NG146 

460-462.5375 

460-462.5375 

460-462.5375 

460-462.5375 

460^62.5375 

PRIVATE  LAND 

FIXED 

FIXED 

FIXED 

Meteorological- 

FIXED 

MOBILE  (90) 

MOBILE 

MOBILE 

MOBILE 

Satellite  (spa^- 

LAND  MOBILE 

Meteorological- 

Meteorological- 

Meteorological- 

to-Earth) 

Satellite  (space- 

Satellite  (space- 

Satellite  (space- 

to-Earth) 

to-Earth) 

to-Earth) 

671  672 

671 

671  672 

671US201 
US209 

671  US201 
US209  NG124 

462.5375- 

462.5375- 

462.5375- 

462.5375- 

462.5375- 

PERSONAL  (95) 

462.7375 

462.7375 

462.7375 

462.7375 

462.7375 

FIXED 

FIXED 

FIXED 

Meteorological- 

LAND  MOBILE 

MOBILE 

MOBILE 

MOBILE 

Satellite  (space- 

Meteorological- 

Meteoroiogicai- 

Meteorological- 

to-Earth) 

Satellite  (space- 

Satellite  (space- 

Satellite  (space- 

to-Earth) 

to-Earth) 

to-Earth) 

671  672 

671 

671  672 

671  US201 

671  US201 

' 

462.5375- 

462.5375- 

462.5375- 

462.5375- 

462.7375- 

PRfVATE  LAND 

462.5375 

462.5375 

462.-6375 

462.5375 

467.5375 

MOBILE  (90) 

FIXED 

FIXED 

FIXED 

Meteorological- 

FIXED 

MOBILE 

MOBILE 

MOBILE 

Satellite  (space- 

LAND  MOBILE 

Meteorological- 

Meteorological- 

Meteorologicat- 

to-Earth) 

Satellite  (space- 

Satellite  (space- 

Satellite  (space- 

to-Earth) 

to-Earth) 

to-Earth) 

669  671  672 

669  671 

669  671  672 

669  671  US201 
US209  US216 

669  671  US201 
US209  US216 
NG124 

467.5375- 

467.5375- 

467.5375- 

467.5375- 

467.537&- 

PERSONAL  (95) 

467.7375 

467.7375 

467.7375 

467.7375 

567.7375 

FIXED 

FIXED 

FIXED 

Meteorological- 

LAND  MOBILE 

MOBILE 

MOBILE 

MOBILE 

Satellite  (space- 

Meteorological- 

Meteorological- 

Meteorological- 

to-Farth) 

Satellite  (space- 

Satellite  (space- 

Satellite  (space- 

to-Earth) 

to-Earth) 

to-Earth) 

669  671  672 

669  671 

669  671  672 

669  671  US201 

669  671  US201 

467.7375-470 

467.7375-470 

467.7375^70 

467.7375-470 

467.735-470 

PRIVATE  LAND 

FIXED 

FIXED 

FIXED 

MOBILE 

FIXED 

MOBILE  (90) 

MOBILE 

MOBILE 

MOBILE 

Meteorological- 

LAND  MOBILE 

Meteorological- 

Meteorological- 

Meteorological- 

Satellite  (space 

Satellite  (space 

Satellrte  (space 

Satellite  (space 

to  Earth) 

to  Earth) 

to  Earth) 

to  Earth) 

671672 

670  671 

670  671  672 

670  671  US201 
US216 

670  671  US201 
US216  NG124 

470-512  BROAD- 

470-512 

470-512 

470-512 

470-512 

RADIO  BROAD- 

CASTING 

BROADCASTING 

FIXED 

BROADCASTING 

CAST  (TV)(73) 

Fixed  Mobile 

MOBILE  BROAD- 
CASTING 

FIXED 

LAND  MOBILE 

PRIVATE  LAND 

MOBILE  (90) 

PUBLIC  MOBILE 

(22) 
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Region  1— alloca- 
tion MHt 


(1) 


676  677A 


512-585  BROAD- 
CASTING 


676  677A  68 )  684 


585-608  BROAD- 
CASTING 


677A  683  684  685 
686  686Ai87 


608-^10 
BROADCASI 


ING 


677A  684  68^  689 


610-^14 
BROADCAStiNG 


677A684  6a7  689 


614-790 
BROADCAStiNG 


677A  684  6S  3  694 


790-806 

FIXED  BROAD- 
CASTING 

694  695  695^  696 
697 


806-821 

FIXED 
BROADCASfriNG 


694  695  69StA  696 
697  700B 


821-824 

FIXED 

BROADCASrriNG 


Region  2— alloca- 
tion MHz 


(2) 


674  675 


512-585  BROAD- 
CASTING 


678 


585-608  BROAD- 
CASTING 


678 


608-610 
RADIOASTRON- 
OMY 

Mobile-Satellite 
except  aero- 
nautical 

mobile-satellite 
(Earttvto-space) 


610-614 

RADIO  ASTRON- 
OMY 

Mobile-Satellite 
except  aero- 
nautical motjile- 
satellite  (Earth- 
to-space) 


614-790 

BROADCASTING 
Fixed  Mobile 

675  692  692A  693 


Region  3 — afloca- 
tion  MHz 


(3) 


673  677 


United  States  table 


Government 


Allocation  MHz 
(4) 


512-585 
FIXED 

MOBILE  BROAD- 
CASTING 
677  679 


512-585 


585-608 

FIXED 

MOBILE  BROAD- 
CASTING 
RADIO- 
NAVIGATION 

688 


608-610 

FIXED 

MOBILE 

BROADCASTING 
RADIO- 
NAVIGATION 


688  689  690 


585-608 


608-610 

RADIO  ASTRON- 
OMY 


US74  US246 


610-614 
FIXED 

MOBILE  BROACV- 
CASTING 


677  688  689  690 
691 


610-614 

RADIO  ASTRON- 
OMY 


US74  US246 


Non-Govemment 


Allocation  MHz 
(5) 


NG66 

NG114  NG127 
NG128  NG149 


512-585  BROAD- 
CASTING 


NG128  NG149 


585-608  BROAD- 
CASTING 


NG128  NG149 


US74  US246 


610-614 

RADIO  ASTRON- 
OMY 


US74  US246 


FCC  use  designators 


Rule  part(s) 
(6) 


Auxiliary  Broad- 
casting (74) 


RADIO  BROAD- 
CAST (TV)  (73) 

Auxiliaiy  Broad- 
casting (74) 


RADIO  BROAD- 
CAST (TV)  (73) 

Auxiliary  Broad- 
casting (74) 


790-806 

BROADCASTING 

Fixed 

Mobile 

675  692  692A 


806-821 
FIXED 

MOBILE  BROAD- 
CASTING 
692A  700 


821-824 
FIXED 
MOBILE 
BROADCASTING 


614-790 

FIXED  MOBILE 
BROADCAST- 
ING 

677  691  693 


614-790 
BROADCASTING 


790-806 

Fixed 

MotMie 

BROADCASTING 

677 


790-806 


806-821 
FIXED 

MOBILE  BROAD- 
CASTING 
677  701 


821-824 
FIXED 
MOBILE 
BROADCASTING 


806-821 


821-824 


RADIO  BROAD- 
CAST (TV)  (73) 
Auxiliary  Broad- 
casting (74) 

NG30 

NG128 

NG149 


790-806 


NG30NG43 
NG128  NG149 


806-821 

FIXED 

LAND  MOBILE 

NG30NG31 
NG43NG63 


821-824 
LAND  MOBILE 


Special-use  fre- 
quencies 

(7) 


790-806 
BROADCASTING 


PRIVATE  LAND 
MOBILE  (90) 

PUBLIC  MOBILE 
(22) 


4- 


PRIVATE  LAND 
MOBILE  (90) 


RADIO  BROAD- 
CAST (TV)  (73) 

Auxiliary  Broad- 
casting (74) 


Federal  Regirter  /  Vol.  61,  No.  169  /  Thursday,  August  29.  1996  /  Rules  and  Regulations     45351 


International  table 

United  States  table 

FCC  use  designators 

Region  1— alloca- 

Region 2— alloca- 
tion MHz 

Region  3— alloca- 
tion MHz 

Government 

Non-Government 

Special-use  fre- 

tion MHz 

Rulepart(s) 

Allocation  MHz 

Allocation  MHz 

quencies 

(1) 

(2) 

(3) 

(4) 

(5) 

(6) 

(7) 

694  695  696A  696 

692A700 

677  701 

NG30NG43 

697  700B 

NG63 

« 

824-849 

824-849 

824-849 

824-849 

824-649 

PUBLIC  MOBILE 

FIXED 

FIXED 

FIXED 

FIXED 

(22) 

BROADCASTING 

MOBILE 

MOBILE 

LAND  MOBILE 

BROADCASTING 

BROADCASTING 

694  695  695A  696 

692A  700 

677  701 

NG30NG43 

697  700B  702 

NG63NG151 

84»-8S1 

849-851 

84»-651 

849-851 

849-651 

PUBLIC  MOBILE 

FIXED 

FIXED 

FIXED 

AERONAUTICAL 

(22) 

BROADCASTING 

MOBILE 

MOBILE 

MOBILE 

BROADCASTING 

BROADCASTING    1 

694  695A  697  702 

692A  700  700A 

677  701 

NG30NG63 

851-862 

851-862 

851-862                     851-662 

851-862 

PRIVATE  LAND 

FIXED 

FIXED 

RXED                     i 

FIXED 

MOBILE  (90) 

BROADCASTING 

MOBILE 
BROADCASTING 

MOBILE 
BROADCASTING 

LAND  MOBILE 

PUBLIC  MOBILE 
(22) 

694  695A  697 

692A700 

677  701 

NG30NG31 

7006  702 

NG63 

862-866 

862-866 

862-666 

862-666 

862-866 

PRIVATE  LAND 

FIXED 

FIXED 

FIXED 

FIXED 

MOBILE  (90) 

MOBILE  except 

MOBILE 

MOBILE 

LAND  MOBILE 

PUBLIC  MOBILE 

aeronautical  mo- 
bile 

BROADCASTING 

BROADCASTING 

(22) 

BROADCASTING 

703 

700B704 

692A700 

677  701 

NG30NG31 
NG63 

866-869 

866-669 

86&-869 

866-869 

866-669 

PRIVATE  LAND 

FIXED 

FIXED 

FIXED 

LAND  MOBILE 

MOBILE  (90) 

MOBILE  except 

MOBILE 

MOBILE 

aeronautical  mo- 

BROADCASTING 

BROADCASTING 

bile 

BROADCASTING 

703 

700B704 

692A700 

677  701 

NG30NG63 

869-890 

869-690 

869-690 

869-890 

869-690 

PUBLIC  MOBILE 

FIXED 

FIXED 

FIXED 

FIXED 

(22) 

MOBILE  except 

MOBILE 

MOBILE 

LAND  MOBILE 

aeronautical  mo- 

BROADCASTING 

BROADCASTING 

bUe 

BROADCASTING 

703 

700B704 

692A700 

677  701 

NG30NG63 
NG151 

890-894 

890-694 

890-894 

690-894 

890-694 

PUBLIC  MOBILE 

FIXED 

FIXED 

FIXED 

FIXED 

(22) 

MOBILE  except 

MOBILE  except 

MOBILE 

LAND  MOBILE 

aeronautical  mo- 

aeronautioti 

BROADCASTING 

bile 

mobUe  Radio- 

Radiolocation 

BROADCASTING 

location 

703  Radio- 

location 

704 

700A  704A  705 

706 

US116US268G2 

US116US266 

NG151 
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International  taUe                                 | 

United  States  table 

FCC  use  designators 

Q^M-nTMi    1       TiIWL 

ir-^. 

Region  2— alloca- 
tion MHz 

Region  3 — alloca- 

Qovenunent 

Norv-Govemment 

Rule  paft(s) 

Special-use  fre- 

tionMHz 

tion  MHz 

Allocation  MHz 

Allocation  MHz 

quencies 

<1) 

(2) 

(3) 

(4) 

(6) 

(6) 

(7) 

894-896 
FIXED 

at\A      QQC 

894-896 

PUBLIC  MOBILE 

894-896 
FIXED 

FIXED 

AERONAUTICAL 

(22) 

MOBILE  except 

MOBILE  except 

MOBILE 

MOBILE 

aefonautical  mo- 

aeronautical 

BROADCASTI?>K3 

tile 

mobile  Radio- 

Radiolocation 

BROADCASTING 

location 

703  Radio- 

location 
704 

700A  704A  705 

706 

US116US268G2 

US116US268 

896-901 

896-901 

896-901 

896-901 

896-901 

PRIVATE  LAND 

FIXED 

FIXED 

FIXED 

FIXED  LAND  MO- 

MOBILE (90) 

MOBILE  except 

MOBILE  except 

MOBILE  BROAD- 

BILE 

aeronauticai  mo- 

aeronautical 

CASTING 

•■ 

bile              , 

mobde  Radio- 

Radiolocation 

BROADCASTI^ 

1 itin^ 

locanon 

" 

703  Radio- 

location 
704 

706 

706 

US116US268G2 

US116US268 

901-902 

901-902 

901-902 

901-902 

901-902 

PERSONAL 

FIXED 

FIXED 

RXED 

FIXED 

COMMUNICA- 

MOBILE except 

MOBILE  except 

MOBILE 

MOBILE 

TIONS  (24) 

aeronautical  mo- 

aeronautical 

BROADCASTING 

bile 

mobile  Radio- 

Radiolocation 

BROADCASTtJG 

location 

* 

703  Radio- 

location 

704 

706 

706 

US116US26aG2 

US116US268 

902-928 

902-928 

902-928 

902-928  RADIO- 

902-928 

Amateur  (97)  Pri- 

915 ±  13  MHz:  In- 

FIXED 

FIXED  Amateur 

FIXED  MOBILE 

LOCATION 

* 

vate  Land  Mo- 

dustrial scientific 

D40BILE  exce 

It 

Mobile  except 

BROADCASTING 

bile  (90) 

and  medical  fre- 

aeronautical mo- 

aeronautical 

Radiolocation 

quency. 

bile 

mobile  Radio- 

BROADCASTING 

location 

703  Radio- 

location 
704 

705  707  707A 

706 

707  US215 
US218  US267 

707  US215 

US218  US267 

US275G11 

US275 

059 

928-929 

928-929 

928-929 

928-929 

928-929 

FIXED  MICRO- 

FIXED 

FIXED 

RXED 

FIXED 

WAVE  (101) 

MOBILE  excel 

* 

MOBILE  except 

MOBILE 

PRIVATE  LAND 

aeronautical 

mo- 

aeronautical 

BROADCASTING 

MOBILE  (90) 

bile 

mobile  Radio- 

Radiolocation 

PUBLIC  MOBILE 

BROADCAST 

NQ 

location 

(22) 

703  Radio-, 

location 

704 

705 

706 

US116US215 
US268G2 

US116US215 
US268 

929-930 

929-930 

929-930 

929-930 

929-930 

929-930 

FIXED 

FIXED 

FIXED 

FIXED 

PRIVATE  LAND 

MOBILE  excq 

Pt 

MOBILE  except 

MOBILE 

LAND  MOBILE 

MOBILE  (90) 

aeronautics 

1  mo- 

aeronautical 

BROADCASTING 

bile 

motMie  Radio- 

Radiolocation 

BROADCASTING 

location 

703  Radio- 

_ 

location 

704 

705 

706 

US116US215 
US268G2 

US116US215 
US268 

• 

. 
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International  tdUe 

1                 United  States  tdble 

FCC  use  designators 

Region  1— «lloca- 

Region  2— alloca- 
tion MHz 

Region  3— alloca- 
tion MHz 

Government 

Non-Government 

Rule  part(s) 

SpadaMjse  lr»- 
quendes 

tionMHz 

Allocation  MHz 

Allocation  MHz 

(1) 

(2) 

(3) 

(4) 

(5) 

(8) 

(7) 

930-931 

FIXED 

MOBILE  except 
aeronautical  mo- 
bile 

BROADCASTING 
703  Radio- 
location 

930-931 

FIXED 

MOBILE  except 
aeronautical 
mobile  Radio- 
location 

930-931 
FIXED 
MOBILE 

BROADCASTING 
Radiolocation 

930-931 

930-931 

FIXED 

MOBILE 

PERSONAL 
COMMUNICA- 
TIONS (24) 

704 

705 

706 

US116US215 
US268G2 

US116US215 
US268 

931-932 

FIXED 

MOBILE  except 
aeronautical  mo- 
bile 

BROADCASTING 
703  Radio- 
location 

931-932 

FIXED 

MOBILE  except 
aeronautical 
mobile  Radio- 
location 

931-932 
FIXED 
MOBILE 

BROADCASTING 
Radiolocation 

931-932 

931-932 

FIXED 

LAND  MOBILE 

PUBLIC  MOBILE 
(22) 

704 

705 

706 

US116US216 
US268G2 

US116US215 
US288 

932-935 

FIXED 

MOBILE  except 
aeronautical  mo- 
bile 

BROADCASTING 
703  Radio- 
location 

932-935 

FIXED 

MOBILE  except 
aeronautical 
moMe  Radio- 
location 

932-935  FIXED 
MOBILE 

BROADCASTING 
Radiolocation 

932-935  FIXED 

932-935  FIXED 

FIXED  MICRO- 
WAVE (101) 

PUBUC  MOBILE 
(22) 

704 

705 

706 

US215  US268  G2 

US215US268 

935-940 

FIXED 

MOBILE  except 
aeronautical  mo- 
bile 

BROADCASTING 
703  Radio- 
location 

935-940 

FIXED 

MOBILE  except 
aeronautical 
mobile  Radio- 
location 

935-940 
FIXED 

MOBILE  BROAD- 
CASTING 

935-940 

935-940 

FIXED 

LAND  MOBILE 

PRIVATE  LAND 
MOBILE  (90) 

704 

705 

706 

US116US215 
US268G2 

US116US215 
US268 

940-941 

FIXED 

MOBILE  except 
aeronautical  mo- 
bile 

BROADCASTING 
703  Radio- 
location 

940-941 

FIXED 

MOBILE  except 
aeronautical 
mobile  Radio- 
location 

940-941 

FIXED 

MOBILE  BROAD- 
CASTING 
Radiolocation 

940-941 

940-941 

FIXED 

MOBILE 

PERSONAL 
COMMUNICA- 
TIONS (24) 

704 

705 

706 

US116US268G2 

US116US268 

941-942 

FIXED 

MOBILE  except 
aeronautical  mo- 
bile 

BROADCASTING 
703  Radio- 
location 

941-942 

FIXED 

MOBILE  except 
aeronautical 
mobile  Radio- 
location 

941-942 

FIXED 

MOBILE  BROAD- 
CASTING 
Radiolocation 

941-942 
FIXED 

941-942 
FIXED 

FIXED  MICRO- 
WAVE (101) 

PUBLIC  MOBILE 
(22) 

704 

705 

706 

US268G2 

US268 

45354 


Federal  Register  /  Vol.  61,  No.  169  /  Thursday,  August  29,  1996  /  Ttules  and  RegulaUons 


)96 


Intemational  table 

United  States  table 

FCC  use  designators 

Region  2— alloca- 
tion MHz 

(2) 

Region  3— alloca- 
tion MHz  ' 

(3) 

Government 

Non-Government 

Rule  part(s) 
(6) 

Special-use  fre- 

tionMHz 
(1) 

Allocation  MHz 
(4) 

Allocation  MHz 
(6) 

quencies 
(7) 

942-944 
FIXED 
MOBILE  exce 

aeronautjca 

btle 
BROADCAST! 

703 
704 

)t 
mo- 

ING 

942-944 

FIXED 

MOBILE 

942-944 
FIXED 

MOBILE  BROAD- 
CASTING 

701 

942-944 
FIXED 

US301  US302 

942-944 
FIXED 

US301  US302 

FIXED  MICRO- 
WAVE (101) 

944-960 
FIXED 
MOBILE  exce 

aeronautica 

Me 
BROADCAST 

703 

704 

3t 

mo- 
INQ 

944-960 

FIXED 

MOBILE 

944-960 
FIXED 

MOBILE  BROAD- 
CASTING 

701 

944-960 

944-960 
FIXED 

NG120 

AUXILIARY 
BROADCAST- 
ING (74) 

FIXED  MICRO- 
WAVE (101) 

INTERNATIONAL 
PUBLIC  FIXED 
(23) 

PUBLIC  MOBILE 
(22) 

• 

• 

• 

• 

• 

* 

• 

• 

1710-1850 
FIXED 

MOBILE  74a 
722  744  746 

, 

1710-1850 
FIXED 

MOBILE  740A 
722  744  745 

1710-1850 
FIXED 

MOBILE  740A 
722  744  745 

1710-1850 

FIXED 

MOBILE 

722  US256  G42 

1710-1850 
722US256 

1850-1930 
FIXED 
MOBILE  740) 

746A 

t 

1850-1930 
FIXED 
MOBILE  740A 

746A 

1850-1930 
FIXED 
MOBILE  740A 

746A 

1850-1930 

• 

1850-1930 

FIXED 

MOBILE 

FIXED  MICRO- 
WAVE (101) 

PERSONAL 
COMMUNICA- 
TIONS (24) 

RADIO  FRE- 
QUENCY DE- 
VICES (15) 

- 

1930-1970 

FIXED 

MOBILE 

746A 

1930-1970 
FIXED 
MOBILE  Mobrte- 

SateUite  (Earth- 

to-Space) 
746A 

1930-1970 

FIXED 

MOBILE 

746A 

1930-1970 

1930-1970 

FIXED 

MOBILE 

FIXED  MICRO- 
WAVE (101) 

PERSONAL 
COMMUNICA- 
TIONS (24) 

1970-1980 

FIXED 

MOBILE 

746A 

1970-1980 

FIXED 

MOBILE  Mobile- 
Satellite  (Earth- 
to-space) 

746A  746B  746C 

1970-1980 

FIXED 

MOBILE 

746A 

1970-1980 

1970-1980 

FIXED 

MOBILE 

FIXED  MICRO- 
WAVE (lor) 

PERSONAL 
COMMUNICA- 
TIONS (24) 

1980-1990 

FIXED 

MOBILE 

MOBILE-SAl 
ELLITE  (E 
to-speice) 

746A  746B 

rth- 

1980-1990 

FIXED 

MOBILE 

MOBILE-SAT- 
ELLITE (Earth- 
to-space) 

746A  746B  746C 

1980-1990 

FIXED 

MOBILE 

MOBILE-SAT- 
ELLITE (Earth- 
to-space) 

746A  746B 

1980-1990 

1980-1990 

FIXED 

MOBILE 

FIXED  MICRO- 
WAVE (101) 

PERSONAL 
COMMUNICA- 
TIONS (24) 

1990-2010 

FIXED 

MOBILE 

MOBILE-SAT 
ELLITE  (E 
to-space) 

ifth- 

t990-2010 

FIXED 

MOBILE 

MOBILE-SAT- 
ELLITE (Earth- 
to-space) 

1990-2010 

FIXED 

MOBILE 

MOBILE-SAT- 
ELLITE (Earth- 
to-space) 

1990-2010 

1990-2010 

FIXED 

MOBILE 

AUXILIARY 
BROADCAST- 
ING (74) 

CABLE  TELE- 
VISION (78) 

45355 


International  table 

United  States  table 

FCC  use  designators 

Region  1— alloca- 

Region 2— alloca- 
tion MHz 

Region  3— alloca- 
tion MHz  . 

Government 

Non-Government 

Rule  part(s) 

Special-use  fre- 

tion  MHz 

Allocation  MHz 

AHocationMHz 

querxaes 

(1) 

(2) 

(3) 

(4) 

(5) 

(6) 

(7) 

746A  746B 

746A  746B  746C 

746A  746B 

US90US111 
US219  US??? 

US90US111 
US219  US222 
NG23  NG1 18 

2010-2025 

2010-2025 

2010-2025 

2010-2025 

2010-2025 

AUXILIARY 

FIXED 

FIXED 

FIXED 

FIXED 

BROADCAST- 

MOBILE 

MOBILE 

MOBILE 

MOBILE 

ING  (74) 
CABLE  TELE- 
VISION (78) 

746A 

746A 

746A 

USUI  US222 

USUI  US??? 
NG23NG118 

2025-2110 

2025-2110 

2025-2110 

2025-2110 

2025-2110 

AUXILIARY 

FIXED 

FIXED 

FIXED 

FIXED 

BROADCAST- 

MOBILE 747A 

MOBILE  747A 

MOBILE  747A 

MOBILE 

ING  (74) 

SPACE  RE- 

SPACE RE- 

SPACE RE- 

CABLE TELE- 

SEARCH 

SEARCH 

SEARCH 

VISION  (78) 

(Earth-to-space) 

(Earth-to-space) 

(Earth-to-space) 

(space-to-space) 

(space-to- 

(space-to- 

SPACE  OPER- 

space) 

space) 

ATION  (Earth- 

SPACE  OPER- 

SPACE OPER- 

to-space) 

ATION  (Earth- 

ATION  (Earth-     • 

(spaco-to-space) 

to-space) 

to-space) 

EARTH  EXPLO- 

(space-to- 

(space-to- 

RATION-SAT- 

space) 

space) 

ELLITE  (Earth- 

EARTH  EXPLO- 

EARTH EXPLO- 

to-space) 

RATION-SAT- 

RATION-SAT- 

■> 

(space-to-space) 

ELLITE  (Earth- 
to-space) 
(space-to- 
space) 

ELLITE  (Earth- 
to-space) 
(space-to- 
space) 

750A 

750A 

750A 

US90US111 
US219  US??? 

US90  US1 1 1 
US219  UR??2 
NG23NG118 

• 

• 

• 

• 

• 

• 

• 

International  Footnotes 

***** 

672    Different  category  of  service:  in 
Afghanistan,  Bulgaria,  China,  Cuba, 
Japan,  Mongolia,  Czechoslovakia  and 
the  U.S.S.R.,  the  allocation  of  the  band 
460—470  MHz  to  the  meteorological- 
satellite  service  (space-to-Earth)  is  on  a 
primary  basis  (see  No.  425)  and  is 
subject  to  agreement  obtained  under  the 
procedure  set  forth  in  Article  14. 
***** 

675  Additional  allocation:  in  Chile, 
Columbia,  Cuba,  Ecuador,  the  United 
States,  Guyana,  Honduras,  Jamaica, 
Mexico  and  Panama,  the  allocation  of 
the  bands  470-512  MHz  and  614-806 
MHz  to  the  fixed  and  mobile  services  is 
on  a  primary  basis  (see  No.  425),  subject 
to  agreement  obtained  under  the 
procedure  set  forth  in  Article  14. 

676  Additional  allocation:  in 
Burundi,  Cameroon,  the  Congo, 
Ethiopia,  Israel,  Kenya,  Lebanon,  Libya, 
Malawi,  Senegal,  Sudan,  Syria,  and 
Yemen,  the  band  470-582  MHz  is  also 


allocated  to  the  fixed  service  on  a 
secondary  basis. 

***** 

678    Additional  allocation:  in  Costa 
Rica,  Cuba,  El  Salvador,  Ecuador,  the 
United  States,  Guatemala,  Guyana, 
Honduras,  Jamaica,  Mexico  and 
Venezuela,  the  band  512-608  MHz  is 
also  allocated  to  the  fixed  and  mobile 
services  on  a  primary  basis,  subject  to 
agreement  obtained  under  the 
procedures  set  forth  in  Article  14. 
***** 

697    Additional  allocation:  in  the 
Federal  Republic  of  Germany,  Burkina 
Faso,  Cameroon,  Cote  d'lvoire, 
Denmark,  Egypt,  Finland,  Israel,  Kenya, 
Libya,  Liechtenstein,  Monaco,  Norway, 
the  Netherlands,  Portugal,  Sweden, 
Switzerland  and  Yugoslavia,  the  band 
790-830  MHz,  and  in  these  same 
countries  and  in  Spain,  France,  Malta, 
the  Gabonese  Republic  and  Syria,  the 
band  830-862  MHz,  are  also  allocated  to 
the  mobile,  except  aeronautical  mobile, 
service  on  a  primary  basis.  However, 


stations  of  the  mobile  service  in  the 
countries  mentioned  in  connection  with 
each  band  referred  to  in  this  footnote 
shall  not  cause  harmful  interference  to, 
or  claim  protection  from,  stations  of 
services  operating  in  accordance  with 
the  Table  in  countries  other  than  those 
mentioned  in  connection  with  this 
band. 
***** 

703     In  Region  1,  in  the  band  862- 
960  MHz,  stations  of  the  broadcasting 
service  shall  be  operated  only  in  the 
African  Broadcasting  Area  (see  Nos.  400 
to  403)  excluding  Algeria,  Egypt.  Spain, 
Libya  and  Morocco,  subject  to 
agreement  obtained  under  the  procedure 
set  forth  in  Article  14. 


PART  22— PUBLIC  MOBILE  SERVICES 

3.  The  authority  citation  for  Part  22 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303,  unless 
otherwise  noted. 
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4.  Section  fe2.901  is  amended  by 
revising  the  introductory  text  and 
paragraph  (d)  to  read  as  follows: 

§  22.901    Cellular  service  requirements  and 
limitations. 

Cellular  sytetem  licensees  must 
provide  cellular  mobile  radiotelephone 
service  upon  request  to  all  cellular 
subscribers  in  good  standing,  including 
roamers,  whjle  such  subscribers  are 
located  withjn  any  portion  of  the 
authorized  cillular  geographic  service 
area  (see  §  23.911)  where  facilities  have 
been  construpted  and  mobile  service  to 
subscribers  l^as  commenced.  A  cellular 
system  licen^  may  refuse  or  terminate 
service,  however,  subject  to  any 
applicable  state  or  local  requirements 
for  timely  notification  to  any  subscriber 
who  operates  I  a  cellular  telephone  in  an 
airborne  airtyaft  in  violation  of  §  22.925 
or  otherwise  fails  to  cooperate  with  the 
licensee  in  exercising  operational 
control  over  knobile  stations  pursuant  to 
§22.927. 
*        •        •         •        * 

(d)  Altemt  tive  technologies  and  co- 
primary  services.  Licensees  of  cellular 
systems  may  use  alternative  cellular 
technologies!  and/or  provide  fixed 
services  on  ^  co-primary  basis  with  their 
mobile  offerings,  including  personal 
communications  services  (as  defined  in 
Part  24  of  this  chapter)  on  the  spectrum 
within  their  assigned  channel  block. 
Cellular  carriers  that  provide  mobile 
services  must  make  such  service 
available  to  fulKcribers  whose  mobile 
equipment  oonforms  to  the  cellular 
system  compatibility  specification  (see 
§22.933). 

(1)  Licensdes  must  perform  or  obtain 
an  engineering  analysis  to  ensure  that 
interference  ito  the  service  of  other 
cellular  systfems  will  not  result  from  the 
implementauon  of  co-primary  fixed 
services  or  ajtemative  cellular 
technologies. 

(2)  Alternative  technology  and  co- 
primary  fixejd  services  are  exempt  from 
the  channeling  requirements  of  §  22.905, 
the  modulation  requirements  of 
§22.915,  the  wave  polarization 
requirement  of  §  22.367,  the 
compatibililly  specification  in  §  22.933 
and  the  emission  limitations  of 

§§  22.357  arid  22.917,  except  for 
emission  limitations  that  apply  to 
emissions  outside  the  assigned  channel 
block. 

PART  24— PERSONAL 
COMMUNIOATIONS  SERVICES 

5.  The  authority  citation  for  Part  24 
continues  t<^  read  as  follows: 

Authority:  Sees.  4,  301,  302,  303.  309,  and 
332,  48  Stat.  1066, 1082,  as  amended;  47 


U.S.C.  §§  154,  301,  302,  303,  309  and  332, 
unless  otherwise  noted. 

6.  Section  24.3  is  revised  to  read  as 
follows: 

%  24.3    Permissible  communications. 

PCS  licensees  may  provide  any 
mobile  communications  service  on  their 
assigned  spectrum.  Fixed  services  may 
be  provided  on  a  co-primary  basis  with 
mobile  operations.  Broadcasting  as 
defined  in  the  Communications  Act  is 
prohibited. 

PART  90— PRIVATE  LAND  MOBILE 
RADIO  SERVICES 

7.  The  authority  citation  for  Part  90 
continues  to  read  as  follows: 

Anthority:  Sections  4,  303,  and  332. 48 
Stat.  1066, 1082,  as  amended;  47  U.S.C.  154, 
303,  and  332,  unless  otherwise  noted. 

8.  Section  90.419  is  revised  to  read  as 
follows: 

§  90.41 9    Points  of  communication. 

Normally,  operations  licensed  under 
this  part  are  intended  to  provide 
intrastation  mobile  communications. 
For  example,  a  base  station  is  intended 
to  communicate  with  its  associated 
mobile  stations  and  mobile  stations  are 
intended  to  communicate  between 
associated  mobile  stations  and 
associated  base  stations  of  the  licensee. 
Accordingly,  operations  between  base 
stations  at  fixed  locations  are  permitted 
only  in  the  following  situations: 

(a)  Base  stations  licensed  under  the 
Public  Safety  and  Special  Emergency 
Radio  Services  that  operate  on 
frequencies  below  450  MHz,  may 
communicate  on  a  secondary  basis  with 
other  base  stations,  operational  fixed 
stations,  or  fixed  receivers  authorized  in 
these  services. 

(b)  Base  stations  licensed  on  any 
frequency  in  the  Industrial  and  Land 
Transportation  Radio  Services  and  on 
base  station  frequencies  above  450  MHz 
in  the  Public  Safety  and  Special 
Emergency  Services  may  communicate 
on  a  secondary  basis  with  other  base 
stations,  operational  fixed  stations,  or 
fixed  receivers  authorized  in  these 
services  only  when: 

(1)  The  messages  to  be  transmitted  are 
of  immediate  importance  to  mobile 
stations;  or 

(2)  Wireline  conununications  facilities 
between  such  points  are  inoperative, 
economically  impracticable,  or 
unavailable  from  communications 
common  carrier  sources.  Temporary 
unavailability  due  to  a  busy  wireline 
circuit  is  not  considered  to  be  within 
the  provisions  of  this  para^ph. 

(c)  Operational  fixed  stations  may 
communicate  with  units  of  associated 


mobile  stations  only  on  a  secondaiy 
basis. 

(d)  Operational  fixed  stations  licensed 
in  the  Industrial  and  Land 
Transportation  Radio  Services  may 
communicate  on  a  secondary  basis  with 
associated  base  stations  licensed  in 
these  services  when: 

(1)  The  messages  to  be  transmitted  are 
of  immediate  importance  to  mobile 
stations;  or 

(2)  Wireline  commimications  facilities 
between  such  points  are  inoperative, 
economically  impracticable,  or 
unavailable  from  conmnmications 
common  carrier  sources.  Temporary 
imavailability  due  to  a  busy  wireline 
circuit  is  not  considered  to  be  within 
the  provisions  of  this  paragraph. 

(e)  Travelers'  Information  Stations  are 
authorized  to  transmit  certain 
information  to  members  of  the  traveling 
public  (see  §90.242). 

(f)  CMRS  Licensees  in  the  SMR 
categories  of  Part  90,  Subpart  S,  CMRS 
providers  authorized  in  the  220  MHz 
service  of  Part  90,  Subpart  T,  CMRS 
paging  operations  as  defined  by  Part  90, 
Subpart  P  and  for-profit  interconnected 
business  radio  services  with  eligibility 
defined  by  Section  90.75  are  permitted 
to  utilize  their  assigned  spectrum  for 
fixed  services  on  a  co-primary  basis 
with  their  mobile  operations. 

(FR  Doc.  96-21794  Filed  8-28-96;  8:45  am) 

BILUNQ  COOE  flM-W-P 


47  CFR  Part  76 

[MM  Docket  No.  92-266;  FCC  96-316] 

Implementation  of  Sections  of  the 
Cable  Television  Consumer  Protection 
and  Competition  Act  of  1992— Rate 
Regulation 

agency:  Federal  Communications 

Commission. 

action:  Final  Rule. 

SUMMARY:  In  this  Memorandum  Opinion 
and  Order  ["Order"),  the  Commission 
revisits  the  decision  in  the  Third  Report 
and  Order  to  require  cable  operators  to 
use  the  same  method  of  initial  rate 
regulation,  either  benchmark  or  cost-of- 
service,  for  both  the  BST  and  the  CPSTs. 
This  requirement  applies  for  one  year 
from  the  date  that  the  operator  first 
becomes  subject  to  regulation  on  any 
tier.  The  Third  Report  and  Order  sought 
to  remove  incentives  to  engage  in 
retiering  strategies  during  the  initial  rate 
setting  process  that  would  result  in 
operators  receiving  more  than 
compensatory  rates.  The  Commission 
indicated  that  it  would  review  the 
requirement  after  18  months.  Upon 
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review  of  the  record  the  Commission 
elects  to  modify  the  requirement  set 
forth  in  the  Third  Report  and  Ofder  so 
that  consistent  rate  methodologies  must 
be  used  for  the  entire  period  in  which 
an  operator  is  subject  to  rate  regulation 
on  both  the  BST  and  CPST(s).  This 
Order  is  adopted  conciurently  with  a 
Notice  of  Proposed  Rulemaking  which 
is  summarized  elsewhere  in  this  issue  of 
the  Federal  Register.  The  intended 
effect  of  this  Order  is  that  consistent  rate 
methodologies  be  used  for  the  entire 
period  in  which  an  operator  is  subject 
to  rate  regulation  on  both  the  BST  and 
CPST(8). 

EFFECTIVE  DATE:  September  30,  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cable  Services  Bureau,  (202)  418-7200. 

SUPPLEDdENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's 
Memorandum  Opinion  and  Order,  MM 
Docket  No.  92-266  FCC  96-316  adopted 
July  25,  1996,  and  released  August  15, 
1996.  The  full  text  of  this  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (room  239),  1919 
M  Street,  NW,  Washington,  D.C.  20554, 
and  may  be  purchased  firom  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
(202)  857-3800,  1919  M  Street,  NW, 
Washington.  D.C.  20554. 

Synopsis  of  the  Memoranduni  Opinion 
and  Order 

1.  In  the  Third  Report  and  Order  in 
MM  Docket  No.  92-266,  58  FR  63087 
["Third  Report  and  Order")  the 
Commission  determined  that  operators 
must  use  the  same  rate-setting  method 
for  all  tiers.  This  requirement  applies  for 
one  year  firom  the  date  an  operator  first 
becomes  subject  to  rate  regulation  on 
either  the  BST  or  a  CPST.  The 
Commission  established  this 
requirement  because,  in  some 
circumstances,  using  the  benchmark 
approach  for  one  tier  and  the  cost-of- 
service  approach  for  another  tier  could 
result  in  a  double  recovery  of  costs  by 
the  cable  operator. 

2.  The  regulatory  review  process  for 
BST  rates  is  separate  from  the  review 
process  for  CPST  rates.  Regulation  of 
rates  for  BSTs  is  the  responsibility  of 
certified  local  franchising  authorities 
("LFAs"),  pursuant  to  standards  and 
procedures  established  by  the 
Commission.  An  operator  may  appeal 
an  LFA's  rate  decision  to  the 
Commission.  CPST  rates  are  regulated 
directly  by  the  Commission  upon 
receipt  by  the  Commission  of  a  valid 
complaint  from  an  LFA. 


3.  In  the  Third  Report  and  Order,  the 
Commission  held,  that  without  the  tier 
consistency  requirement: 

an  operator  could  retier  its  services  and 
place  its  most  expensive  programming  on  the 
tier  regulated  by  a  cost-of-service 
determination.  The  operator  would  then  be 
allowed  to  charge  a  per  channel  rate  for  the 
low  cost  tier  based  on  the  benchmark  (which 
is  an  averaged  rate)  that  actually  exceeds  its 
cost  for  that  tier  (and,  thus,  the  rate  it  would 
be  able  to  charge  under  a  cost-of-service 
showing).  At  the  same  time,  the  of>erator  may 
be  able  to  charge  a  higher-than-benchmark 
rate  for  the  other  tier  through  a  cost-of- 
service  showing,  based  on  its  higher  costs  for 
that  tier.  The  end  result  would  be  rates  that 
exceed  the  reasonableness  standard  set  forth 
in  the  1992  Cable  Act. 

4.  The  Commission  upholds  the 
requirement  of  the  Third  Report  and 
Order  that  the  same  methodology  for 
determining  rates  on  all  regulated  tiers 
shall  be  used  in  the  initial  rate  setting 
process.  The  Commission  sees  no  reason 
to  conclude  that  the  concerns  referred  to 
in  the  preceding  paragraph  have 
dissipated.  In  addition,  because  these 
concerns  do  not  dissipate  one  year  after 
an  operator  initially  becomes  subject  to 
regulation,  on  its  own  motion,  the 
Commission  removes  the  provision  that 
limits  the  required  use  of  consistent 
methodologies  to  the  one  year  period 
beginning  on  the  date  an  operator 
initially  becomes  subject  to  rate 
regulation,  and  thereby  extend  the 
requirement  so  that  consistent 
methodologies  must  be  used  whenever 
an  operator  has  more  than  one  tier 
subject  to  rate  regulation.  This 
requirement  will  remain  effective  until 
such  time  as  the  Commission  finds  that 
the  use  of  the  same  rate  regulatory 
method  on  all  rate  regulated  tiey^  is  not 
necessary  to  prevent  operators  from 
charging  rates  above  that  which  the  rate 
regulations  contemplate.  This  provision 
effiectuates  the  Commission's  statutory 
mandate  to  protect  consumers  from 
unreasonable  rates. 

5.  Use  of  the  same  rate  regulatory 
method  for  all  rate  regulated  tiers  does 
not  hamper  an  operator's  ability  to 
charge  fiilly  compensatory  rates.  The 
Commission  provides  a  cost  of  service 
option  as  an  alternative  to  the 
benchmark  formula  for  operators  that 
believe  the  benchmark  would  not  enable 
them  to  recover  costs  reasonably 
incurred  in  the  provision  of  regulated 
cable  service.  As  of  the  efiiective  date  of 
this  Order,  operators  must  use 
consistent  rate  regulatory  methods  on 
all  rate  regulated  tiers  whenever  the 
operator  is  required  to  justify  its  rates  on 
any  rate  regulated  tier. 


Final  Regulatory  Flexibility  Analysis 

6.  As  required  by  Section  603  of  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
§  603  (RFA),  an  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  was 
incorporated  in  the  Report  and  Order 
and  Further  Notice  of  Proposed 
Rulemaking  in  MM  Docket  92-266,  58 
FR  29736  ("Report  and  Ordef).  The 
Commission  sought  written  public 
comments  on  the  proposals  in  the 
Report  and  Order  including  comments 
on  the  IRFA,  and  addressed  these 
responses  in  the  Third  Report  and 
Order  No  IRFA  was  attached  to  the 
Third  Report  and  Order  because  the 
Third  Report  and  Order  only  adopted    . 
final  regulations  and  did  not  propose 
regulations.  This  FRFA  thus  addresses 
the  impact  of  regulations  on  small 
entities  only  as  adopted  or  modified  in 
this  action  and  not  as  adopted  or 
modified  in  earlier  stages  of  this 
rulemaking  proceeding.  The 
Commission's  Final  Regulatory 
Flexibility  Analysis  (FRFA)  conforms  to 
the  RFA,  as  amended  by  the  Contract 
with  America  Advancement  Act  of  1996 
(CWAAA),  Public  Law  No.  104-121, 110 
Stat.  847.  Subtitle  U  of  the  CWAAA  is 
The  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA),  codified  at  5  U.S.C.  §610  et 
seq.  (1996). 

7.  Need  and  Purpose  for  Action:  This 
action  is  being  taken  in  accordance  with 
the  Commission's  decision,  as  set  forth 
in  the  Third  Report  and  Order,  to  revisit 
the  issues  discussed  herein,  and  to  carry 
out  the  Commission's  statutory  mandate 
to  insure  that  cable  rates  are  reasonable. 

8.  Summary  of  Issues  Raised  by  the 
Public  Comments  in  Response  to  the 
Initial  Regulatory  Flexibility  Analysis: 
There  were  no  comments  received  in 
response  to  the  Initial  Regulatory 
Flexibility  Analysis.  A  single 
commenter  petitioned  the  Commission 
for  reconsideration  of  the  requirements 
contained  in  the  Third  Report  and 
Order,  but  this  petition  was  ultimately 
withdrawn.  The  petitioner  was  not  a 
small  entity,  and  no  reply  comments  to 
the  petition  were  received. 

9.  Certification  of  No  Significant 
Economic  Impact  on  a  Substantial 
number  of  Small  Entities:  We  do  not 
believe  that  the  final  rule  adopted  in  the 
Order  will  have  a  significant  impact  on 
small  entities  as  defined  by  the  Small 
Business  Administration  (SBA),  by 
statute,  or  by  our  rules.  The 
Communications  Act  at  47  U.S.C.  543 
(m)(2)  defines  a  small  cable  operator  as 
"a  cable  operator  that,  directly  or 
through  an  affiliate,  serves  in  the 
aggregate  fewer  than  1  percent  of  all 
subscribers  in  the  United  States  and  is 
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not  affiliated  [with  any  entity  or  entities 
whose  gross  Annual  revenues  in  the 
aggregate  exceed  $250,000,000."  Under 
the  Communications  Act,  at  47  U.S.C. 
543(m)(l).  a  <mall  cable  operator  is  not 
subject  to  thej  rate  regulation 
requirements  of  Sections  543  (a),  (b)  and 
(c)  on  cable  programming  service  tiers 
("CPSTs")  injany  firanchise  area  in 
which  it  serves  50.000  or  fewer 
subscribers.  Jhe  rule  adopted  in  this 
Order  requires  that  the  same  rate 
regulatory  methodology  be  used  across 
the  basic  service  tier  ("BST")  and 
CTSTs.  Thusl  the  rule  adopted  in  this 
Order  only  applies  to  operators  that  are 
rate  regulated  on  both  the  BST  and 
CPST.  and  would  therefore  not  apply  to 
a  small  cablejoperator  in  any  franchise 
area  in  whidi  it  serves  50,000  or  fewer 
subscribers. 

10.  Section  623(i)  of  the 
Communications  Act,  47  U.S.C.  §  543{i), 
requires  that  {the  Commission  design 
rate  regulations  in  such  a  way  as  to 
reduce  the  administrative  burdens  and 
the  cost  of  cdmpliance  for  cable  systems 
with  1,000  o*  fewer  subscribers.  The 
Commission  introduced  a  form  of  rate 
regulation  known  as  the  small  system 
cost-of-servi<|e  methodology.  This 
approach  is  ihore  streamlined  than  the 
standard  cosi-of-service  methodology 
available  to  cjable  operators  that  are  not 
-.'Small  cable  systems  owned  by  small 
cable  companies.  In  addition,  the  small 
system  rules  include  substantive 
differences  ffom  the  standard  cost-of- 
service  rulesjto  take  account  of  the 
proportionately  higher  costs  of 
providing  service  faced  by  small 
systems.  This  rate  adjustment 
methodology  is  an  alternative  to  the 
standard  rata  adjustment  methodologies 
which  are  thfe  subject  of  this  Order.  In 
designing  th:  s  alternative  methodology, 
the  Commission  extended  the  small 
system  relie!  required  by  Section  623(i) 
of  the  Commjunications  Act  to  cable 
systems  with  15,000  or  fewer 
subscribers  owned  by  cable  companies 
serving  400,000  or  fewer  subscribers 
over  all  of  thjeir  cable  systems.  Because 
of  the  utilization  of  this  alternative  rate 
adjustment  methodology  by  small  cable 
operators,  we  do  not  believe  that  this 
Order,  whicfc  does  not  concern  this 
alternative  methodology,  will  have  any 
signihcant  economic  impact  on  a 
substantial  number  of  small  cable 
companies  a|s  defined  by  the 
Commissionfs  rules. 

11.  The  SBA,  at  13  CFR  Part  121.201 
(as  of  July  2S,  1996),  dehnes  a  small 
cable  businass  concern  as  a  cable 
business,  including  its  affiliates,  that 
has  $11  mill  ion  or  less  in  annual 
receipts.  Tho  Commission,  in  defining  a 
small  systen  i  as  a  cable  system  with 


15,000  or  fewer  subscribers  owned  by  a 
cable  company  serving  400,000  or  fewer 
subscribers,  stated  that  $100  million  in 
annual  regulated  revenues  equates  to 
approximately  400,000  subscribers.  We 
therefore  believe  that  many  cable 
operators  that  are  within  this  SBA 
definition  will  also  be  within  the 
Commission's  definition  of  small  cable 
operator,  and  will  not  experience 
significant  economic  impact  for  the 
reasons  described  in  the  preceding 
paragraph.  If,  however,  a  cable  operator 
has  $11  million  or  less  in  annual 
receipts,  but  does  not  fall  within  the 
class  of  small  cable  companies  entities 
to  small  system  rate  relief  under  the 
Commissions  rules,  we  believe  that  such 
a  company  would  fall  under  the 
Communications  Act  at  47  U.S.C. 
543(m)(l),  which  states  that  a  small 
cable  operator  is  not  subject  to  the  rate 
regulation  requirements  of  Sections  543 
(a),  (b)  and  (c)  on  CPSTs  in  any 
franchise  area  in  which  it  serves  50,000 
or  fewer  subscribers.  If  $100  million  in 
annual  regulated  revenues  equates  to 
approximately  400,000  subscribers,  then 
50,000  subscribers,  expressed  in  terms 
of  dollars,  should  meet  or  exceed  the 
$11  million  in  annual  receipts  from  the 
SBA  definition  of  a  small  cable  business 
concern.  Using  this  same  approach,  we 
likewise  believe  that  the  SBA  definition 
of  a  cable  business  concern  will  fall 
within  the  one  percent  of  United  States 
subscribers  from  the  Communications 
Act  definition  of  a  small  cable  operator, 
because  the  Commission  has 
determined  that  there  are  approximately 
61,700,000  subscribers  in  the  United 
States.  We  believe  that  small  cable 
business  concerns  as  defined  by  the 
SBA  will  fall  within  the  Communication 
Act's  definition  of  a  small  cable  operator 
and  the  Act's  provision  of  CPST  rate 
deregulation  for  small  cable  operators 
that  serve  50,000  or  fewer  subscribers. 
As  explained  above,  the  rule  adopted  in 
this  Order  is  inapplicable  to  operators 
that  are  not  subject  to  CPST  rate 
regulation. 

12.  The  SBA,  at  5  U.S.C.  Section  601 
(Vol.  5).  states  that  small  governmental 
jurisdictions  are  "(gjovemments  of 
cities,  counties,  towns,  townships, 
villages,  school  districts  or  special 
districts  with  populations  of  less  than 
50,000."  Under  the  Commissions 
current  rules,  if  a  local  governmental 
has  elected  to  rate  regulate  the  BST,  a 
cable  operator  must  submit  rate 
justifications  to  the  local  government  on 
FCC  Forms.  We  do  not  believe  that  a 
substantial  number  of  small 
governmental  jurisdictions  will  face  a 
significant  economic  impact  due  to  this 
Order  for  the  following  reasons.  First. 


we  do  not  know  of  any  cable  operators 
that  are  currently  using  inconsistent  rate 
setting  methods  on  their  rate  regulated 
tiers,  and  that  would  therefore  have  to 
switch  to  consistent  methods  as  a  result 
of  this  Order.  If  such  an  operator  did 
exist,  the  operator  would  not  be 
required  to  use  consistent  rate 
regulatory  methods  until  the  next  time 
the  operator  was  required  to  justify  rates 
on  a  rate  regulated  tier.  Thus,  the 
requirement  would  not  generate  an 
increased  number  of  rate  reviews  by  a 
local  franchising  authority.  Even  in  this 
instance,  an  operator  may  elect  to 
change  its  CPST  ratemaking 
methodology  in  order  to  conform  to  the 
rule  as  opposed  to  its  BST  ratemaking 
methodology.  Such  a  change  would  not 
affect  small  governmental  jurisdictions 
because  the  CPST  rate  is  regulated  by 
the  Commission,  and  not  by  small 
governmental  jurisdictions. 

13.  The  Commission  shall  send  a  copy 
of  this  Final  Regulatory  Flexibility 
Analysis,  along  with  this  Report  and 
Order,  in  a  report  to  Congress  pursuant 
to  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  5 
U.S.C.  §  801(a)(1)(A).  A  copy  of  this 
FRFA  will  also  be  pubhshed  in  the 
Federal  Register. 

Procedural  Provisions 

14.  Ex  parte  Rules — Non-Restricted 
Proceeding.  This  is  a  non-restricted 
nodce  and  comment  rulemaking 
proceeding.  Ex  parte  presentations  are 
permitted,  except  during  the  Sunshine 
Agenda  period,  provided  that  they  are 
disclosed  as  provided  in  the 
Commission's  niles.  See  generally,  47 
CFR  Sections  1.1202,  1.1203.  and 
1.1206(a). 

15.  Pursuant  to  applicable  procedures 
set  forth  in  Sections  1.415  and  1.419  of 
the  Commission's  rules,  interested 
parties  may  file  comments  on  or  before 
October  6, 1996,  and  reply  comments  on 
or  before  November  8, 1996.  To  file 
formally  in  this  proceeding,  you  must 
file  an  original  plus  four  copies  of  all 
comments,  reply  comments,  and 
supporting  comments.  If  you  would  like 
each  Commissioner  to  receive  a 
personal  copy  of  your  comments  and 
reply  comments,  you  must  file  an 
original  plus  nine  copies.  You  should 
send  comments  and  reply  comments  to 
the  Office  of  the  Secretary.  Federal 
Communications  Commission,  1919  M 
Street,  N.W.  Washington,  D.C.  20554. 
Comments  and  reply  comments  will  be 
available  for  public  inspection  during 
regular  business  hours  in  the  FCC 
Reference  Center,  Room  239,  Federal 
Communications  Commission,  1919  M 
Street  N.W..  Washington  D.C.  20554. 
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Ordering  Clauses 

16.  Accordingly,  it  is  ordered  that, 
pursuant  to  the  authority  granted  in 
Sections  4(i),  4(j),  303(r)  and  623  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  Sections  154(i), 
154(j),  303(r)  and  543,  the  requirements 
set  forth  in  the  Third  Report  and  Order 
are  amended  to  provide  that  the  use  of 
the  same  rate  regulatory  methodology 
will  be  required  for  all  rate  regulated 
tiers  for  the  entire  period  in  which  an 
operator  is  subject  to  rate  regulation  on 
more  than  one  tier. 

17.  ft  is  further  ordered  that  the 
requirements  established  in  this 
decision  shall  become  effective 
September  30, 1996. 

18.  ft  is  further  ordered  that,  the 
Secretary  shall  send  a  copy  of  this 
Memorandum  Opinion  and  Order, 
including  the  Final  Regulatory 

,  Flexibility  Analysis,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  in  accordance 
with  paragraph  603(a)  of  the  Regulatory 
Flexibility  Act.  Public  Law  No.  96-354, 
94  Stat.  1164.  5  U.S.C.  §§  601  et  seq. 
(1981). 

Federal  Communications  Commission. 
William  F.  Caton, 
Acting  Secretary. 

List  of  Subjects  in  47  CFR  Part  76 

Cable  television. 
Rule  Changes 

Part  76  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  76— CABLE  TELEVISION 
SERVICE 

The  authority  citation  for  Part  76 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  151,  152,  153,  154, 
301,  302,  303,  3838.  307,  308,  309,  312.  315, 
317,  325,  503,  521,  522,  531,  532,  533,  534, 
535,  536,  537.  543,  544.  544a,  545,  548,  552. 
554,  556,  558,  560.  561,  571,  572.  573. 

Section  76.922(a)  is  revised  to  read  as 
follows: 

§  76.922    Rates  for  the  basic  service  tier 
and  cable  programming  services  tiers. 

(a)  Basic  and  cable  programming 
service  tier  rates.  Basic  service  tier  and 
cable  programming  service  rates  shall  be 
subject  to  regulation  by  the  Commission 
and  by  state  and  local  authorities,  as  is 
appropriate,  in  order  to  assure  that  they 
are  in  compliance  with  the  requirements 
of  47  U.S.C.  543.  Rates  that  are 
demonstrated,  in  accordance  with  this 
part,  not  to  exceed  the  "Initial  Permitted 
Per  Channel  Charge"  or  the 
"Subsequent  Permitted  Per  Channel 
Charge"  as  described  in  this  section,  or 


the  equipment  charges  as  specified  in 
'  §  76.923,  will  be  accepted  as  in 
compliance.  The  maximum  monthly 
charge  per  subscriber  for  a  tier  of 
regulated  programming  services  offered 
by  a  cable  system  shall  consist  of  a 
permitted  per  channel  charge  multiplied 
by  the  number  of  channels  on  the  tier, 
plus  a  charge  for  franchise  fees.  The 
maximum  monthly  charges  for  regulated 
programming  services  shall  not  include 
any  charges  for  equipment  or 
installations.  Charges  for  equipment  and 
installations  are  to  be  calculated 
separately  pursuant  to  §  76.923.  The 
same  rate-making  methodology  (either 
the  benchmark  methodology  found  in 
paragraph  (b)  of  this  section,  or  a  cost- 
of-service  showing)  shall  be  used  to  set 
initial  rates  on  all  rate  regulated  tiers, 
and  shall  continue  to  provide  the  basis 
for  subsequent  permitted  charges. 
***** 

(FR  Doc.  96-21582  Filed  8-28-96;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Do<^t  No.  95-87;  Notico  2] 

RIN  2127-AF78 

Federal  Motor  Vehicle  Safety 
Standards;  Lamps,  Reflective  Devices 
and  Associated  Equipment 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  docimient  amends 
Standard  No.  108,  the  Federal  motor 
vehicle  standard  on  lighting,  to  adopt 
new  photometric  requirements  for 
motorcycle  headlamps.  The 
requirements  will  improve  the 
objectivity  of  the  aiming  of  their  upp>er 
beam.  The  new  photometric 
requirements  are  those  of  Society  of 
Automotive  Engineers  (SAE)  Standard 
J584  OCT93,  added  as  a  new  Figure  32 
to  Standard  No.  108.  They  will  exist 
simultaneously  with  the  current 
photometric  requirements  of  SAE  J584 
April  1964  until  September  1,  2000, 
when  they  become  mandatory  for  new 
vehicle  equipment.  When  being  tested 
for  photometric  compliance  with  Figure 
32,  the  upper  beam  of  motorcycle 
headlamps  will  be  aimed 
photoelectrically,  instead  of  visually,  as 
at  present. 

The  amendments  will  enhance  motor 
vehicle  safety  by  improving  visibility  for 


the  motorcycle  operator,  and 
detectabiUty  of  his  or  her  machine. 
DATES:  The  final  rule  is  effective 
October  15, 1996.  Conformance  with  its 
requirements  is  optional  until 
September  1,  2000,  when  it  becomes 
mandatory. 

Petitions  for  reconsideration  must  be 
filed  not  later  than  October  15,  1996. 
ADDRESSES:  Petitions  for  reconsideration 
must  refer  to  Docket  No.  95-67;  Notice 
2  and  be  submitted  to:  Administrator, 
NHTSA,  400  Seventh  Street,  SW. 
Washington,  DC  20590. 
FOR  FURTHER  INFORMATION  CONTACT:  Jere 
Medlin,  Office  of  Safety  Performance 
Standards,  NHTSA  (Telephone:  202- 
366-5276;  FAX:  202-366-4329). 

SUPPLEMENTARY  INFORMATION: 

Background 

Motor  Vehicle  Safety  Standard  No. 
108,  Lamps,  BePective  Devices,  and 
Associated  Equipment,  specifies 
requirements  for  motorcycle  headlamps. 
Principally,  these  are  the  specifications 
of  SAE  Standard  J584  April  1964,  which 
have  been  incorporated  by  reference 
into  Standard  No.  108. 

Petition  for  Rulemaking 

The  Motorcycle  Industry  Council    , 
(MIC)  petitioned  for  rulemaking  to 
amend  Standard  No.  108  to  allow  SAE 
Standard  J584  OCT93  as  an  alternative 
to  SAE  J584  April  1964.  According  to 
MIC,  motorcycle  headlamps  designed  to 
conform  to  SAE  J584  April  1964  have 
difficulty  in  providing  sufficient  lower 
beam  illumination  directly  in  front  of 
the  motorcycle,  a  need  met  by  SAE  J584 
OCT93.  Further,  adoption  of  the  1993 
requirements  would  allow 
manufacturers  to  install  the  same 
headlamp  design  on  motorcycles  sold  in 
the  United  States  as  are  currently  being 
installed  on  motorcycles  sold  in  50 
other  countries. 

The  Notice  of  Proposed  Rulemaking 
(NPRM) 

In  response  to  MIC's  petition,  NHTSA 
published  a  notice  of  proposed 
rulemaking  (NPRM)  on  February  21, 
1996  (61  FR  6616).  NHTSA  noted  in  the 
NPRM  that,  although  it  had  granted 
MIC's  petition,  SAE  J584  OCT93  is 
inappropriate  for  incorporation  in  full 
into  Standard  No.  108  because  J584 
OCT93  contains  three  sets  of 
photometric  specifications  for  five 
different  classes  of  motorcycles. 
Standard  No  108,  on  the  other  hand 
(J584  April  1964),  contains  two  sets  of 
photometric  specifications,  applicable 
to  motorcycles  and  to  motor  driven 
cycles,  i.e.,  motorcycles  with  5 
horsepower  or  less. 
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The  specifications  of  SAE  J584  C)CT93 
that  did  appoar  appropriate  to  NHTSA 
for  inclusion  in  Standard  No.  108  were 
the  photometric  requirements  of  Table 
2,  essentially  refinements  of  those 
contained  in  the  1964  SAE  standard 
applicable  to  motorcycles  and  to  motor 
driven  cycles.  The  primary  differences 
are  that  both  the  maxima  and  minima 
candela  are  increased  in  J584  C)CT93. 
Further,  specifications  are  added  for 
seven  new  te$t  points  on  the  lower  beam 
(five  for  motcv  driven  cycles),  and  seven 
on  the  upper  beam  (one  for  motor 
driven  cycles).  This  increase  in 
performance  over  that  provided  by  the 
1964  speciBcfitions  promises  better 
visibility  for  the  operator  and 
detectability  by  other  motorists.  This 
could  reduce  crashes  for  motorcyclists. 
Because  of  this  potential  to  enhance 
safety,  NHTSA  tentatively  concluded 
that  the  photometric  requirements  of 
Table  2  J584  OCT93  should  become 
mandatory.  In  NHTSA 's  view,  the 
permanent  cof-existence  of  two  SAE 
standards,  wl^ich  prescribe  different 
minima  for  thje  same  test  points,  would 
undermine  efforts  to  enforce  the  new, 
higher  set  of  ipquirements. 

However,  b^use  SAE  J584  OCT93 
prescribes  higher  test  point  minima  than 
Standard  No.  108's  J584  April  1964, 
current  motorcycle  headlamps  cannot 
be  certified  tp  meet  the  new  SAE 
specifications|.  Consequently,  NHTSA 
stated  that  it  would  be  willing  to  allow 
a  period  of  tiitie  in  which  the  two 
specificationai  would  co-exist  as  options 
until  industry*  could  retool  for 
compliance  w^th  the  newer  ones.  The 
agency  was  uncertain  as  to  the  time 
needed  for  headlamp  redesign.  For  this 
reason,  it  proposed  that  the  new 
requirements  [contained  in  proposed 
Figure  31)  bedome  mandatory  not  earlier 
than  two  yeari  and  not  later  than  four 
years  after  publication  of  the  final  rule, 
with  optional  compliance  permitted 
beginning  30  ^ays  after  publication. 
NHTSA  requested  comments  on  the 
appropriate  lead  time  to  make  the 
proposed  changes  to  motorcycle 
headlamp  photometry. 

On  its  own  Initiative,  the  agency 
reviewed  the  new  and  old  SAE 
requirements  |o  determine  if  there  were 
other  areas  in  iwhich  motorcycle 
headlamp  performance  could  be 
enhanced.  It  fpund  one  such  area:  The 
April  1964  version  of  SAE  J584  allows 
the  upper  headlamp  beam  to  be  aimed 
visually  durinfe  the  photometric  test, 
while  all  subsequent  versions  have 
specified  that  it  be  aimed 
photoelectric^ly.  Because  a  Federal 
motor  vehicle  {safety  standard  by 
definition  muiit  be  "objective",  NHTSA 
tentatively  coi  icluded  that  a 
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requirement  for  photoelectric  aim  of  the 
upper  beam  would  improve  the 
objectivity  of  Standard  No.  108,  and 
assist  manufactvu^rs  in  their 
determinations  of  compliance  for 
certification  purposes.  Therefore,  it 
proposed  that  this  method  of  aiming  be 
used  in  testing  headlamps  to  the 
photometries  of  Figure  31. 

In  svmimary,  the  agency  stated  that 
the  two  amendments  would  be 
effectuated  as  follows.  The  amendments 
would  be  added  to  Standard  No.  108 
thirty  days  after  publication  of  the  final 
rule.  At  that  time,  a  manufacturer  would 
have  the  choice  of  continuing  to 
conform  to  the  1964  photometries  and 
visual  determination  of  upper  beam 
compliance,  or  to  conform  to  the 
photometries  of  Figure  31  and 
photoelectric  determination  of  upper 
beam  compliance.  As  of  a  date  two  to 
four  years  after  publication  of  the  final 
rule,  the  manufacturer  would  be 
required  to  conform  to  Figure  31  and 
photoelectric  determination. 

Finally,  the  agency  proposed  to  place 
all  requirements  pertaining  to  the 
performance  of  motorcycle  headlamps 
in  S7,  HeadlighUng  requirements,  which 
currently  incorporates  all  such 
requirements  for  motor  vehicles  other 
than  motorcycles.  New  paragraph  S7.9 
would  accomplish  this  purpose. 
Paragraphs  S5.1.1.23,  S5.1.1.24,  and 
35. 6  (headlamp  modulation  systems) 
would  become  piaragraphs  S7.9,3, 
S7.9.5.  and  S7.9.4,  respectively. 

Comments  on  the  NPRM 

Comments  were  received  from  MIC, 
Stanley  Electric  Co.  Ltd.  (Stanley),  Koito 
Manufacturing  Co.  Ltd.  (Koito), 
American  Suzuki  Motor  Corporation 
(Suzuki),  and  American  Honda  Motor 
Co.  (Honda).  Four  principal  issues  were 
raised. 

Leadtime.  All  commenters  supported 
a  leadtime  of  4  years  for  mandatory 
compliance  with  the  requirements 
proposed  by  the  NPRM,  some  saying 
that  it  was  "appropriate"  and  others  that 
it  was  the  "minimum"  required.  A 
typical  comment  was  that  of  Suzuki, 
which  said  that  in  some  cases,  a 
leadtime  of  less  than  4  years  could 
require  costly  headlamp  redesign  for 
motorcycles  shortly  before  they  are 
replaced  with  new  models.  On  the  other 
hand,  allowance  of  a  4-year  lead  time 
would  be  adequate  to  modify  existing 
product  lines  and  incorporate  the  new 
requirements  in  a  cost  effective  manner. 

NHTSA  has  heeded  these  comments. 
Given  the  support  for  the  maximum 
leadtime  proposed,  and  the  likelihood 
that  manufacturers  will  phase-in 
compliance  with  the  new  requirements 
before  that  time,  as  they  replace  existing 


models,  mandatory  compliance  with  the 
final  rule  will  be  required  as  of 
September  1,  2000. 

Photometric  Requirements.  Koito  and 
Suzuki  opposed  some  of  the  values 
proposed.  Specifically,  they  requested 
that  the  maximum  intensity  for  upper 
beam  headlamps  at  test  point  4D-V  be 
increased  from  7,500  cd  to  12,000  cd, 
and  that  the  75,000  cd  maximum  at  any 
point  be  removed,  or  replaced  with  a 
maximum  of  112,500  cd.  It  supported  its 
position  with  the  rationale  that 
mainstream  motorcycles  in  the  United 
States  are  equipped  with  two-lamp 
headlamp  systems  and  that  each  lamp  is 
photometered  separately.  Then  the 
values  at  the  test  points  are  added.  Also, 
Figure  17A  of  Standard  No.  108  allows 
a  value  of  12.000  cd  at  4D-V,  and  a  two- 
lamp  system  often  exceeds  a  7,500  cd 
value. 

These  comments  appear  based  upon  a 
misunderstanding  of  Standard  No.  108. 
When  a  motorcycle  is  equipped  with  a 
two-lamp  headlamp  system,  there  is  no 
summing  of  test  point  values  in 
determining  compliance.  Each 
headlamp  for  use  on  a  motorcycle  must 
comply  with  specified  photometries  for 
a  single  lamp,  and  not  as  a  system  of 
two  headlamps.  Thus,  the  maximum 
values  apply  to  a  single  headlamp,  and 
not  the  system  of  two  headlamps  as  the 
commenters  appear  to  believe. 

Therefore,  tnere  is  no  reason  to 
increase  the  values  in  the  final  rule  from 
those  originally  proposed.  Conversely, 
should  a  motorcycle  be  equipped  with 
a  single  headlamp  incorporating  dual 
light  sources  to  achieve  either  the  upper 
or  lower  beam,  the  headlamp  must  be 
tested  for  photometric  compliance  with 
both  light  sources  energized 
simultaneously,  and  the  lamp  must  be 
designed  to  comply  in  this  manner. 

Aftermarket  Replacement  Headlamps. 
MIC  is  concerned  that  lamp 
manufacturers  will  be  required  to 
discontinue  production  of  lamps  for  the 
replacement  aftermarket  that  do  not 
conform  to  the  new  standard.  In  its 
view,  this  could  support  a  phase-in 
period  longer  than  4  years  in  order  to      7 
provide  proper  replacement  lighting  for 
older,  in-use  motorcycles. 

NHTSA  understands  MIC's  concern. 
The  agency  has  reviewed  paragraph 
S5.8  Replacement  Equipment  of 
Standard  No.  108.  As  a  general  rule, 
lighting  equipment  intended  to  replace 
original  equipment  must  "be  designed 
to  conform  to  this  standard,"  meaning 
Standard  No.  108  as  in  efliect  on  the  date 
the  replacement  equipment  is 
manufactured.  Subparagraphs  of  S5.8 
provide  exceptions  to  the  general  rule, 
and  allow  turn  signal  lamps,  taillamps, 
and  stop  lamps  to  meet  the  SAE 
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standard  that  applied  to  the  original 
equipment  they  are  intended  to  replace, 
as  an  alternative  to  meeting  the  SAE 
requirements  specified  for  new  vehicles 
in  Tables  I  and  III  of  Standard  No.  108. 
It  is  to  be  noted  that  motorcycle 
headlamps  and  all  other  required  lamps 
and  reflectors  are  not  among  the 
exceptions.  With  respect  to  headlamps, 
NHTSA  notes  that  the  replacement 
equipment  provisions  were  adopted 
when  the  only  headlamps  available 
were  a  limited  number  of  sealed  beam 
types  that  were  intended  to  be  universal 
replacements. 

Because  Standard  No.  108  allows 
certain  items  of  replacement  lighting 
equipment  to  meet  either  current 
specifications  or  those  in  effect  when 
the  original  lighting  equipment  was 
manufactured,  NHTSA  has  tentatively 
concluded  that  this  alternative  should 
be  extended  to  all  items  of  lighting 
equipment,  including  headlamps.  While 
the  idea  of  enhancing  safety  through 
upgrades  in  replacement  equipment  is 
intuitively'attractive,  in  some  instances 
upgraded  equipment  may  be 
incompatible  with  the  electrical  systems 
of  older  vehicles.  In  addition,  many 
lamp  designs  are  vehicle-specific,  and  it 
is  costly  to  lamp  manufacturers  to  have 
to  design  lamps  of  identical  dimensions 
to  two  different  performance 
requirements.  An  owner  should  not  be 
denied  the  chance  to  buy  replacement 
equipment  that  is  suitable  for  his  or  her 
vehicle.  At  a  minimum,  this  is 
replacement  equipment  equivalent  to 
the  performance  of  the  original 
equipment  covered  by  the  vehicle 
manufacturer's  certification  of 
compliance.  The  owner  should  also  be 
offered  the  opportunity  to  purchase 
upgraded  replacement  equipment  if  it  is 
available  for  use  on  his  or  her  vehicle. 

Accordingly,  NHTSA  intends  to 
propose  in  the  near  future  an 
amendment  to  S5.8  sufficient  to  allow 
all  replacement  lighting  equipment  to  be 
designed  to  comply  with  either  the 
requirements  that  applied  to  original 
equipment,  or  to  requirements  for  such 
equipment  that  are  in  effect  at  the  time 
the  replacement  equipment  is 
manufactured.  However,  because  an 
amendment  of  this  nature  was  not 
proposed  in  the  NPRM  to  this  final  rule, 
NHTSA  cannot  proceed  to  a  direct 
amendment  in  this  document. 

Request  To  Delete  the  Oul-of-Focus  Test 
Requirement 

Suzuki  asked  for  removal  of  the  out- 
of-focus  test,  saying  that  it  represents  an 
outdated  and  unnecessary  requirement 
made  obsolete  by  the  SAE  and 
technological  advances.  It  submits  in 
support  of  its  request  the  fact  that  the 


out-of-focus  test  no  longer  appears  in 
the  current  versions  of  SAE  J584  and 
J575.  Koito  requested  that  motorcycle 
headlamps  equipped  with  bulbs  either 
specified  in  SAE  J1577  "Replaceable 
Motorcycle  Headlamp  Bulbs"  or  listed 
in  part  564's  Docket  No.  93-11  be 
excluded  from  the  out-of-focus  test 
specified  in  SAE  J584  April  1964.  The 
reason  for  this  request  is  that  these 
bulbs  have  specified  filament  tolerance 
dimensions.  Further,  it  argued  that  this 
test  is  not  required  in  most  other 
countries  and  contradicts  international 
harmonization. 

The  issue  of  excluding  certain  types 
of  bulbs  from  the  out-of-focus  test  was 
not  raised  in  the  NPRM,  but  NHTSA 
wishes  to  discuss  it  here. 

In  brief,  Standard  No.  108  requires 
that  headlamps  designed  to  comply 
with  motorcycle  photometries  meet  the 
out-of-focus  test  specified  in  Paragraph 
K  of  SAE  Standard  J575d  "Tests  for 
Motor  Vehicle  Lighting  Devices  and 
Components",  August  1967.  Paragraph 
K  requires  that  photometric  tests  be 
conducted  for  each  of  four  out-of-focus 
filament  positions,  except  that  the 
complete  distribution  may  be  omitted. 
Headlamps  designed  for  use  on  motor 
vehicles  other  than  motorcycles  are  also 
required  to  comply  with  the 
photometric  performance  requirements 
when  equipped  with  any  complying 
bulb.  This  means  compliance  at  lOO 
percent  of  the  allowable  filament 
tolerances  in  any  possible  combination. 
Such  a  test  is  needed  to  ensure  that 
photometric  requirements  are 
achievable  with  any  mass  produced 
headlamp  bulb.  Additionally,  NHTSA 
notes  that,  while  not  referenced  in 
Standard  No.  108,  the  current  version  of 
SAE  J1383  JUN90  "Performance 
Requirements  for  Motor  Vehicle 
Headlamps"  has  an  out-of-focus  test. 

The  first  issue  presented  concerns 
SAE  J1577.  NHTSA  notes  that  this 
standard  about  motorcycle  light  sources 
has  not  been  proposed  for  incorporation 
or  incorporated  into  Standard  No.  108. 
In  fact,  there  are  no  specifications  at  all 
in  Standard  No.  108  for  motorcycle 
headlamp  light  sources.  The  standard 
simply  specifies  the  photometries  that 
must  be  met  by  motorcycle  headlamps. 

The  second  issue  that  Koito  raises  in 
essence  concerns  the  use  of  a  bulb  in  a 
motorcycle  headlamp  that  was  designed 
for  vehicles  other  than  motorcycles.  The 
filament  tolerance  range  of  such  bulbs  is 
specified  in  part  564,  to  be  sure,  but 
only  for  non-motorcycle  applications. 

In  the  absence  of  any  specifications 
for  motorcycle  headlamp  light  sources, 
NHTSA  believes  that  the  out-of-focus 
test  must  be  retained,  even  for  those 
non-motorcycle  headlamp  light  sources 


which  may  be  acceptable  for  use  in 
vehicles  other  than  motorcycles. 

These  performance  requirements 
associated  with  photometric 
performance  and  filament  location 
(through  compliance  with  the  out-of- 
focus  test)  have  been  in  eflect  since 
January  1,  1969,  the  date  on  which 
Standard  No.  108  became  effective  for 
motorcycles.  The  fact  that  many  other 
countries  may  not  have  similar 
procedures  reflects  the  difference 
between  NHT.SA's  self-certification 
scheme  and  the  type  approval  system  of 
those  countries.  Under  the  laws  of  these 
countries,  it  may  be  a  violation  to 
manufacture,  sell,  or  install  a  bulb  if  it 
has  not  been  approved  by  the 
government.  Because  lamp  performance 
cannot  be  assured  without  either  an  out- 
of-focus  test,  or  direct  regulation  of  the 
bulb,  the  out-of-focus  test  cannot  be 
deleted  without  a  corresponding  change 
adding  discrete  types  of  motorcycle 
headlamp  bulbs. 

In  summary,  today  in  the  United 
States,  photometric  compliance  is 
achieved  with  marketplace  replaceable 
light  sources  whose  filament  locations 
are  not  subject  to  Federal  rules.  This 
offers  significant  design  freedom  in  the 
marketplace  which  would  be  lost  if  the 
dimensions  of  each  existing  and  new 
bulb  had  to  be  regulated.  NHTSA  has  no 
present  intention  of  engaging  in 
rulemaking  that  would  regulate  the 
dimensions  of  motorcycle  headlamp 
light  sources. 

Clarification.  Paragraph  S6.1  states 
that,  unless  otherwise  stated  in 
Standard  No.  108  and  with  the 
exceptions  noted  in  S6.1,  the  SAE 
Standards  and  Recommended  Practices 
referenced  in  Standard  No.  108  are 
those  in  the  1970  SAE  Handbook.  One 
of  the  exceptions  is  that  "(fjor 
headlamps,  unless  otherwise  specified 
in  this  standard,  the  version  of  SAE 
Standard  J575  is  DEC88".  NHTSA 
wishes  to  clarify  that  this  does  not 
include  motorcycle  headlamps,  and  that 
the  version  of  J575  that  applies  to 
motorcycle  headlamps  is  that  of  the 
1970  Handbook  (SAE  J575d,  August 
1967).  The  final  rule,  therefore,  contains 
an  appropriate  amendment  of  S6.1. 

Effective  Dates 

In  order  to  allow  compliance  with  an 
optional  requirement  at  the  earliest 
possible  time,  it  is  hereby  found,  for 
good  cause  shown,  that  an  effective  date 
earlier  than  180  days  after  issuance  of 
the  final  rule  is  in  the  public  interest. 
Accordingly,  the  final  rule  is  effective 
45  days  after  its  publication  in  the 
Federal  Register. 

Because  the  commenters  indicated 
that  a  4-year  leadtime  is  the  earliest 
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practicable  dkte  upon  which  they  can 
meet  a  mandatory  standard,  good  cause 
is  shown  for  an  effective  date  later  than 
one  year  after  issuance  of  the  final  rule, 
and  compliance  with  the  photometric 
requirements  of  the  Bnal  nile  becomes 
mandatory  od  September  1,  2000. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures. 
This  rulemaking  action  was  not 
reviewed  under  Executive  Order  12866. 
Further,  it  ha$  been  determined  that  the 
rulemaking  a^ion  is  not  significant 
under  Department  of  Transportation 
regulatory  policies  and  procedures. 
NHTSA  currently  anticipates  that  the 
costs  of  the  Rnal  rule  will  be  so  minimal 
as  not  to  warrant  preparation  of  a  full 
regulatory  evaluation.  Headlamps  are 
changed  as  part  of  styling;  as  long  as 
adequate  leadtime  is  allowed,  no  costs 
should  be  in<hirred.  However,  for 
comments  on  this  assumption,  fJIfTSA 
asked  for  comments  on  the  costs  and 
other  impacts  associated  with  a  two  to 
four-year  lea4time  for  mandatory 
compliance  with  a  final  rule,  and  said 
that  if  the  comments  received  indicate 
that  the  impacts  are  more  than  minimal, 
NHTSA  would  prepare  a  full  regulatory 
evaluation  bdfore  issuing  a  final  rule. 
MIC  stated  that  if  the  costs  of 
compliance  were  amortized  over  a 
minimum  implementation  period  of 
four  years,  the  impact  would  be 
sufficiently  reduced  so  as  to  support  the 
agency  not  preparing  a  full  regulatory 
evaluation.  The  agency  is  providing  a 
comphance  neriod  of  four  years  in  the 
final  rule.      ^ 

National  Epviwnmental  Policy  Act. 
NHTSA  has  analyzed  this  rulemaking 
action  for  the  purposes  of  the  National 
Environmental  PoUcy  Act.  It  is  not 
anticipated  tftat  the  final  rule  will  have 
a  significant  affect  upon  the 
environment.  The  composition  of 
motorcycle  headlamps  will  not  change 
from  those  pDesently  in  production. 

Regulatory  Flexibility  Act.  The  agency 
has  also  considered  the  impacts  of  this 
rulemaking  action  in  relation  to  the 
Regulatory  Flexibility  Act.  For  the 
reasons  stated  above  and  below,  I  certify 
that  this  ruleinaking  action  will  not 
have  a  significant  economic  impact 
upon  a  substantial  number  of  small 
entities.  Accordingly,  no  regulatory 
flexibility  analysis  has  been  prepared. 
Manufacturers  of  motorcycles  and  their 
headlamps,  those  affected  by  the 
rulemaking  a^on,  are  generally  not 
small  businesses  within  the  meaning  of 
the  Regulatory  Flexibility  Act.  The 
agency  does  aot  anticipate  that  the  cost 
of  headlamps  will  increase  as  a  result  of 
this  rulemaking  action. 


Executive  Order  12612  {Federalism). 
This  rulemaking  action  has  also  been 
analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612,  and  NHTSA  has 
determined  that  this  rulemaking  action 
does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Civil  Justice.  The  final  rule  will  not 
have  any  retroactive  effect.  Under  49 
U.S.C.  30103,  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
state  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  standard.  49  U.S.Q  30161 
sets  forth  a  procedure  for  judicial  review 
of  final  rules  establishing,  amending  or 
revoking  Federal  motor  vehicle  safety 
standards.  That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceeding  before  parties  may  file  suit 
in  court. 

List  of  Sul^ects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles. 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

In  consideration  of  the  foregoing,  49 
CFR  part  571  is  amended  as  follows: 

1.  The  authority  citation  for  part  571 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  322,  30111.  30115, 
30117  and  30166;  delegation  of  authority  at 
49  CFR  1.50. 

2.  Section  571.108  is  amended  by 

(a)  Removing  and  reserving 
paragraphs  S5.1.1.23,  S5.1.1.24,  S5.6, 
S5.6.1  and  S5.6.2; 

(b)  Revising  the  penultimate  sentence 
of  pararaBph  S6.1  to  read  as  follows; 

(c)  Adding  new  paragraphs  S7.9, 
S7.9.1  through  S7.9.4,  S7.9.4.1,  S7.9.4.2, 
and  S7.9.5  to  read  as  follows; 

(d)  Adding  in  numerical  order  Figure 
32;  and 

(e)  Amending  Table  m  by  revising  the 
text  immediately  following  the  Table 
heading  and  by  revising  the  entry  for 
headlamps,  to  read  as  follows: 

$571,108    Standard  No.  108  Lamps, 
Reflective  Devices,  and  Associated 
Equipment 

*  •        •        *        • 

55.1.1.23  (Reserved! 

55.1.1.24  (Reserved] 

*  *        •        •        • 

S5.6    (Reserved] 
S5.6.1-S5.6.2    (Reserved] 

*  •        •        *        * 

S6    Subreferenced  SAE  Standards 
and  Recommended  Practices 

S6.1     *  •  *  For  headlamps  other 
than  motorcycle  headlamps,  unless 


otherwise  specified  in  this  standard,  the 
version  of  SAE  Standard  J575  is  DEC88, 
and  the  version  of  SAE  Standard  J602  is 
OCT80.  *   *  * 


S7    Headlighting  requirements. 

•        *        *        *        • 

S7.9    Motorcycles.  Each  motorcycle 
shall  be  equipped  with  a  headlighting 
system  designed  to  conform  to  the 
following  requirements. 

57.9.1  A  motorcycle  manufactured 
before  September  1,  2000,  may  be 
equipped  with — 

(a)  A  headlighting  system  designed  to 
conform  to  SAE  Standard  J584 
Motorcycle  Headlamps  April  1964,  or  to 
SAE  Standard  J584  April  1964  with  the 
photometric  specifications  of  Figure  32 
and  the  upper  beam  aimabiUty 
specifications  of  paragraph  S7.9.3:  or 

(b)  One  half  of  any  headlighting 
system  specified  in  S7.1  through  S7.6 
which  provides  both  a  full  upper  beam 
and  full  lower  beam.  Where  more  than 
one  lamp  must  be  used,  the  lamps  shall 
be  mounted  vertically,  with  the  lower 
beam  as  high  as  practicable. 

57.9.2  A  motorcycle  manufactured 
on  or  after  September  1,  2000,  shall  be 
equipped  with — 

(a)  A  headlighting  system  designed  to 
conform  to  SAE  Standard  J584 
Motorcycle  Headlamps  April  1964  with 
the  photometric  specifications  of  Figure 
32  and  the  upper  beam  aimability 
specifications  of  paragraph  S7.9.3;  or 

(b)  A  headhghting  system  that 
conforms  to  S7.9.1(b). 

'    S7.9.3    The  upper  beam  of  a  multiple 
beam  headlamp  designed  to  conform  to 
the  photometric  requirements  of  Figure 
32  shall  be  aimed  photoelectrically 
during  the  photometric  test  in  the 
manner  prescribed  in  SAE  Standard 
J584  OCT93  Motorcycle  Headlamps. 

S7.9.4    Motorcycle  headlamp 
modulation  system. 

S7.9.4.1    A  headlamp  on  a 
motorcycle  may  be  wired  to  modulate 
either  the  upper  beam  or  the  lower  beam 
firom  its  maximum  intensity  to  a  lesser 
intensity,  provided  that: 

(a)  The  rate  of  modulation  shall  be 
240  ±  40  cycles  per  minute. 

(b)  The  headlamp  shall  be  operated  at 
maximum  power  for  50  to  70  percent  of 
each  cycle. 

(c)  llie  lowest  intensity  at  any  test 
point  shall  be  not  less  than  17  percent 
of  the  maximum  intensity  measured  at 
the  same  point. 

(d)  The  modulator  switch  shall  be 
wired  in  the  power  lead  of  the  beam 
filament  being  modulated  and  not  in  the 
ground  side  of  the  circuit. 

(e)  Means  shall  be  provided  so  that 
both  the  lower  beam  and  upper  beam 
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remain  operable  in  the  event  of  a 
modulator  failure. 

(0  The  system  shall  include  a  sensor 
mounted  with  the  axis  of  its  sensing 
element  perpendicular  to  a  horizontal 
plane.  Headlamp  modulation  shall  cease 
whenever  the  level  of  light  emitted  by 
a  tungsten  filament  light  operating  at 
3000°  Kelvin  is  either  less  than  270  lux 
(25  foot-candles)  of  direct  light  for 
upward  pointing  sensors  or  less  than  60 
lux  (5.6  foot-candles)  of  reflected  light 
for  downward  pointing  sensors.  The 
light  is  measured  by  a  silicon  cell  type 
light  meter  that  is  located  at  the  sensor 
and  pointing  in  the  same  direction  as 
the  sensor.  A  Kodak  Gray  Card  (Kodak 
R-27)  is  placed  at  ground  level  to 
simulate  the  road  surface  in  testing 
downward  pointing  sensors. 

(g)  When  tested  in  accordance  with 
the  test  profile  shown  in  Figure  9,  the 
voltage  drop  across  the  modulator  when 


the  lamp  is  on  at  all  test  conditions  for 
12  volt  systems  and  6  volt  systems  shall 
not  be  greater  than  .45  volt.  The 
modulator  shall  meet  all  the  provisions 
of  the  standard  after  completion  of  the 
test  profile  shown  in  Figure  9. 

(h)  Means  shall  be  provided  so  that 
both  the  lower  and  upper  beam  function 
at  design  voltage  when  the  headlamp 
control  switch  is  in  either  the  lower  or 
upper  beam  pKisition  when  the 
modulator  is  off. 

S7.9.4.2(a)    Each  motorcycle 
headlamp  modulator  not  intended  as 
original  equipment,  or  its  container, 
shall  be  labeled  with  the  maximum 
wattage;  and  the  minimum  wattage 
appropriate  for  its  use.  Additionally, 
each  such  modulator  shall  comply  with 
S7.9.4.1  (a)  through  (g)  when  connected 
to  a  headlamp  of  the  maximum  rated 
power  and  a  headlamp  of  the  minimum 
rated  power,  and  shall  provide  means  so 


that  the  modulated  beam  functions  at 
design  voltage  when  the  modulator  is 
off. 

(b)  histructions,  vriih  a  diagram,  shall 
be  provided  for  mounting  the  light 
sensor  including  location  on  the 
motorcycle,  distance  above  the  road 
surface,  and  orientation  with  respect  to 
the  light. 

S7.9.5    Each  replaceable  bulb 
headlamp  that  is  designed  to  meet  the 
photometric  requirements  of  paragraph 
S7.9.1(a)  or  paragraph  S7.9.2(a)  and  that 
is  equipped  with  a  light  source  other 
than  a  replaceable  light  source  meeting 
the  requirements  of  paragraph  S7.7, 
shall  have  the  word  "motorcycle" 
permanently  marked  on  the  lens  in 
characters  not  less  than  0.114  in.  (3  mm) 
in  height. 


Figure  32— Motorcycle  and  Motor-Driven  Cycle  Headlamp  Photometric  Requirements 
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Table  III — Required  Motor  Vehicle  Lighting  Equipment 


[AH  Passengef  Cars  and  Motorcydes,  and  MuRipurpose 


Vetiides,  Tmcks,  Buses  and  Trailers  of  Less  Than  80  (2032)  Inches  (M) 


Passenger  cars,  multipur- 
pose passenger  vehicles, 
trucks,  and  buses . 


Trailers 


Motorcydes 


Applicable  SAE 
standard  or  rec- 
ommended practice 
(See  S5  for  subref- 
erenced  SAE  mate- 
rials) 


Headlamps 


See  S7 „ None 


See  S7.9 ..„. J566  January  1960. 


Issued  on:  Au(  ust  23,  1996. 
Ricardo  Nffartinept, 
Adwinistrator. 
(FR  Doc  96-220^8  Filed  &-28-96: 8:45  am] 
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DEPARTMENtOF  THE  INTERIOR 

Hsh  and  Wildltfe  Service 

50CFRPart32 
RIN  1018-A077  I 

Addition  of  Ten  National  WlldIHe 
Refuges  to  ttie  Ust  of  Open  Areas  for 
Hunting  and/or  Sport  Rshing  in 
Arkansas,  llllncis,  Indiana,  Louisi«ia, 
Missouri,  Mississippi,  and  Nebrasica 

agency:  Fish  aad  Wildlife  Service, 

Interior.  I 

ACHOH;  Final  n|le. 

SUMMARY:  The  y.S.  Fish  and  Wildlife 
Service  (Servici)  adds  the  following 
National  Wildltfe  Refuges  (NWRs),  to 
the  list  of  areas  jopen  for  hunting  and/ 
or  sport  fishingl  along  with  pertinent 
refuge-specific  regulations  for  such 
activities:  Bald  Knob  NWR.  AR;  Cossatot 
NWR,  AR;  Emiquon  NWR.  IL;  Potoka 
NWR,  IN;  Big  Branch  Marsh  NWR.  LA; 
Grand  C:ote  NWR.  LA;  Mandalay  NWR. 
LA;  Big  Muddy  NWR,  MO;  Tallahatchie 
NWR,  MS  and  Beyer  Chute  NWR,  NE. 
The  Service  det^^nines  that  such  use  is 
compatible  wit^  the  purposes  for  which 
these  refuges  wtre  established.  The 
Service  further  determines  that  this 
action  is  in  accardance  with  the 
provisions  of  all  applicable  laws,  is 
consistent  with  principles  of  sound  fish 
and  wildlife  management,  and  is 
otherwise  in  th#  public  interest  by 
providing  additional  recreational 
opportunities  ai  national  wildlife 
refiiges. 

EFFECnVE  DATEa  This  rule  is  effective 
August  29.  199^. 

FOR  FURTHER  INipRMATION  CONTACT: 
Stephen  R.  Vehrs,  (703)  358-2397. 


SUPPLEMBfTARY  INFORMATION:  The 
Service  generally  closes  national 
wildlife  refuges  to  hunting  and  sport 
fishing  until  opening  them  by 
rulemaking.  The  Secretary  of  the 
Interior  (Secretary)  may  open  refuge 
areas  to  hunting  and/or  fishing  upon  a 
determination  that  such  uses  are 
compatible  with  the  purpose(s)  for 
which  the  refuge  was  established.  The 
action  also  must  be  in  accordance  with 
provisions  of  all  laws  applicable  to  the 
areas,  must  be  consistent  with  the 
principles  of  sound  fish  and  wildlife 
management,  and  otherwise  must  be  in 
the  public  interest.  This  rulemaking 
opens  Bald  Knob  NWR.  AR.  Big  Branch 
Marsh  NWR,  LA,  Big  Muddy  NWR,  MO, 
Cossatot  NWR,  AR,  Emiquon  NWR,  IL 
and  Potoka  River  NWR,  IN  to  hunting 
migratory  game  birds,  upland  game,  big 
game  and  sport  fishing.  This  rulemaking 
also  opens  Boyer  Chute  NWR,  NE, 
Grand  Cote  NWR,  LA,  Mandalay  NWR, 
LA  and  Tallahatchie  NWR,  MS  to  sport 
fishing. 

Text  in  this  final  rule  is  different  than 
that  used  in  the  proposed  rules  because 
it  reflects  conformity  to  plain  English 
writing  standards.  In  the  June  21, 1996, 
issue  of  the  Federal  Register  (61  FR 
31888-31910)  the  Service  published  ten 
(10)  proposed  rulemakings  containing  a 
description  of  the  refuges  and  their 
proposed  hunting  and/or  fishing 
programs  and  invited  public  comment. 
Each  of  these  refuges  was  assigned  a 
separate  rule  identification  number 
(RIN)  number  in  the  proposed 
rulemaking  as  follows: 

Bald  Knob  NWR,  AR,  RIN  1018- 
AD80; 

Cossatot  NWR,  AR,  RIN  1018-AD78; 

Emiquon  NWR.  IL.  RIN  1018-AD85; 

Potoka  NWR,  IN,  RIN  1018-AD86; 

Big  Branch  Marsh  NWR.  LA,  RIN 
101&-AD79; 

Grand  Cote  NWR.  LA.  RIN  1018- 
AD77; 

Mandalay  NWR.  LA.  RIN  1018-AD82; 

Big  Muddy  NWR,  MO.  RIN  1018- 
AD88; 

Tallahatchie  NWR.  MS,  RIN  1018- 
AD81  and 


Boyer  Chute  NWR,rNE,  RIN  1018- 
AD89. 

The  Service  combined  the  proposed 
rules  into  this  single  final  rule  (RIN 
1018-AD77).  A  description  of  the 
refuges  and  their  proposed  hunting  and/ 
or  fishing  programs  was  provided  in  the 
proposed  rules. 

Tne  National  Rifle  Association  (NRA) 
supports  opening  designated  refuges 
including  Cossatot  NWR  to  migratory 
game  bird,  upland  game,  and/or  big 
game  hunting.  They  note  that  while 
hunting  at  Cossatot  is  to  be  permitted  in 
accordance  writh  the  State  of  Arkansas' 
regulations  and  licensing  requirements, 
the  Service  is  imposing  several 
exceptions.  In  cases  where  the  Service 
is  departing  from  state  rules  and 
regulations,  it  would  be  helpful  to  the 
public  for  the  Service  to  provide  a  brief 
explanation  as  to  why  it  is  it  posing 
those  exceptions.  They  would 
appreciate  having  the  rationale  for  the 
listed  exceptions  included  as  part  of  the 
final  rule. 

In  the  case  of  Cossatot  NWR,  and 
several  other  refuges,  the  Service 
requires  a  refuge  specific  permit  to  hunt. 
This  requirement  normally  exceeds  state 
fish  and  game  regulations,  but  is 
employed  as  a  management  tool,  it:  (1) 
Controls  the  total  number  of  hunters 
permitted  to  be  hunting  at  any  one  time 
on  the  refuge;  (2)  provides  a  method  for 
the  hunter  to  receive  a  copy  and 
understand  the  refuge  specific 
regulations,  which  usually  contain  a 
hunting  area  map;  and  (3)  provides 
special  notice  of  any  change  to  the 
regulations  during  the  season  and  (4) 
assists  in  lost  hunter  identity  and  law 
enforcement  issues. 

Several  individuals  provided 
comments  opposing  additional  hunting 
pn  national  wildlife  refuges.  It  is  the 
policy  of  the  Fish  and  Wildlife  Service 
to  provide  wildlife-dependent 
recreational  opportunities  on  a  national 
wildlife  refuge  when  compatible  with 
the  purposes  for  which  that  specific 
refuge  was  established. 

This  rule  is  final  upon  publication. 
The  Service  has  determined  that  any 
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further  delay  in  the  implementation  of 
these  refuge  hunting  and  sport  fishing 
regulations  would  not  be  in  the  public 
interest  in  that  it  would  hinder  the 
effective  planning  and  administration  of 
the  hunting  and  fishing  programs.  The 
Service  received  public  comment  on 
these  proposals  during  the 
Environmental  Assessment  planning 
phase  as  well  as  the  30-day  comment 
period  for  these  ten  rules.  Delay  of  an 
additional  30  days  would  jeopardize 
holding  the  hunts  this  year,  or  shorten 
their  duration  and  thereby  lessen  the 
management  effectiveness  of  this 
regulation.  Therefore,  the  Service  finds 
good  cause  to  make  this  rule  effective 
upon  publication  (5  U.S.C.  553  (d)(3)). 

Statutory  Authority 

The  National  Wildlife  Refuge  System 
Administration  Act  (NWRSAA)  of  1966, 
as  amended  (16  U.S.C.  668dd),  and  the 
Refuge  Recreation  Act  of  1962  (16 
U.S.C.  460k)  govern  the  administration 
and  public  use  of  national  wildlife 
refuges.  Specifically,  Section  4(d)(1)(A) 
of  the  NWRSAA  authorizes  the 
Secretary  of  the  Interior  to  permit  the 
use  of  any  area  within  the  Refuge 
System  for  any  purpose,  including  but 
not  limited  to,  hunting,  fishing  and 
public  recreation,  accommodations  and 
access,  when  he  determines  that  such 
uses  are  compatible  with  the  major 
purpose(s)  for  which  the  area  was 
established. 

The  Refuge  Recreation  Act  (RRA) 
authorizes  the  Secretary  to  administer 
areas  within  the  Refuge  System  for 
public  recreation  as  an  appropriate 
incidental  or  secondary  use  only  to  the 
extent  that  it  is  practicable  and  not 
inconsistent  with  the  primary 
purpose(s)  for  which  the  areas  were 
established.  The  NWRSAA  and  the  RRA 
also  authorize  the  Secretary  to  issue 
regulations  to  carry  out  the  purposes  of 
the  Acts  and  regulate  uses. 

The  Service  develops  hunting  and 
sport  fishing  plans  for  each  existing 
refuge  prior  to  opening  it  to  hunting  or 
fishing.  In  many  cases,  the  Service 
develops  refuge-specific  regulations  to 
ensure  the  compatibility  of  the  programs 
with  the  purposes  for  which  the  refuge 
was  established.  The  Service  ensured 
initial  compliance  with  the  NWRSAA 
and  the  RRA  for  hunting  and  sport 
fishing  on  newly  acquired  refuges 
through  an  interim  determination  of 
compatibility  made  at  the  time  of 
acquisition.  This  process  ensures  the 
determinations  required  by  these  acts 
are  made  prior  to  the  addition  of  refuges 
to  the  lists  of  areas  open  to  hunting  and 
fishing  in  50  CFR  part  32.  The  Service 
ensures  continued  compliance  by  the 
development  of  long-term  hunting  and 


sport  fishing  plans  and  by  annual 
review  of  hunting  and  sport  fishing 
programs  and  regulations. 

The  Service  determines  that  this 
action  is  in  accordance  with  the 
provisions  of  ell  applicable  laws,  is 
consistent  with  principles  of  sound  fish 
and  wildlife  management,  helps 
implement  Executive  Order  12962 
(Recreational  Fisheries),  and  is 
otherwise  jn  the  public  interest  by 
providing  additional  recreational 
opportunities  at  national  wildlife 
refuges.  Sufficient  funds  are  available 
within  the  refuge  budgets  to  operate  the 
hunting  and/or  sport  fishing  programs 
as  proposed. 

Paperwork  Reduction  Act 

The  Service  examined  this  regulation 
under  the  Paperwork  Reduction  Act  of 
1995  and  found  it  to  contain  no 
information  collection  requirements. 

Economic  Efiect 

Service  review  revealed  that  this 
rulemaking  will  increase  hunter  and 
fishermen  visitation  to  the  surrounding 
area  of  these  refuges  before,  during  or 
after  recreational  uses,  compared  to 
closing  the  refuge  to  these  recreational 
uses.  When  the  Service  acquired  these 
lands,  all  public  use  ceased  under  law 
until  opened  to  the  public  in  accordance 
with  this  rulemaking. 

These  refuges  generally  are  distant 
from  large  metropolitan  areas. 
Businesses  in  the  area  of  the  refuges 
consist  primarily  of  small  family-owned 
stores,  restaurants,  gas  stations  and 
other  small  commercial  enterprises.  In 
addition,  there  are  several  small 
commercial  and  recreational  fishing  and 
hunting  camps  and  marinas  in  the 
general  areas.  This  final  rule  has  a 
positive  effect  on  such  entities, 
however,  the  amount  of  revenue 
generated  is  not  large. 

Many  area  residents  enjoy  a  rural 
lifestyle  that  includes  frequent 
recreational  use  of  the  abundant  natural 
resources  of  the  areas.  A  high 
percentage  of  the  households  enjoy 
hunting,  fishing,  and  boating  in  area 
wetlands,  rivers  and  lakes.  Refuge  lands 
generally  were  not  available  for  public 
use  prior  to  government  acquisition; 
however,  friends  and  relatives  of  the 
landowners  fished  and  hunted  there  and 
some  lands  operated  under  commercial 
hunting  and  fishing  leases.  Many  nearby 
residents  also  participate  in  other  forms 
of  nonconsumptive  outdoor  recreation 
such  as  biking,  hiking,  camping, 
birdwatching,  canoeing,  and  other 
outdoor  sports. 

The  Service  calculates  economic 
impacts  of  refuge  fishing  and  hunting 
programs  on  local  cdmmunities  from 


average  expenditures  in  the  "1991 
National  Survey  of  Fishing,  Hunting, 
and  Wildlife-Associated  Recreation".  In 
1996,  the  Service  projects  that  42 
million  U.S.  residents  16  years  old  and 
older  hunted  and/or  fished.  More 
specifically,  37  million  fished  and  14.5 
million  hunted.  Those  who  both  fished 
and  hunted  account  for  the  9.5  million 
overage.  Nationwide  expenditures  by 
sportsmen  totaled  $42  billion.  Trip- 
related  expenditures  for  food,  lodging, 
and  transportation  were  $16  billion  or 
37  percent  of  all  fishing  and  hunting 
expenditures;  equipment  expenditures 
amounted  to  $19  billion,  or  46  percent 
of  the  total;  other  expenditures  such  as 
those  for  magazines,  membership  dues, 
contributions,  land  leasing,  ownership, 
licenses,  stamps,  tags,  and  permits 
accounted  for  $6.9  billion,  or  16  percent 
of  all  expenditures.  Overall,  anglers 
spent  an  average  of  $41  per  day.  For 
each  day  of  hunting,  big  game  hunters 
averaged  spending  $40,  small  game 
hunters  $20,  and  migratory  bird  hunters 
$33. 

Applying  these  national  averages  to 
projected  visitation  at  these  ten  refuges 
results  in  the  following:  26,500 
fishermen  are  expected  to  spend 
$1,081,700  annually  in  pursuit  of  their 
sport,  while  an  estimated  4,300  hunters 
will  spend  $159,900  annually  hunting 
on  the  refuges.  While  many  of  these 
hunters  and  fishermen  already  made 
expenditures  prior  to  the  refuge 
opening,  additional  expenditures 
directly  are  due  to  these  new 
recreational  opportunities  provided  by 
the  land  now  open  to  the  general  public. 
The  proposed  rules  for  these  ten  refuges 
listed  each  economic  contribution 
separately,  and  the  final  rule  combines 
these  contributions. 

This  rulemaking  was  not  subject  to 
Office  of  Management  and  Budget 
review  under  Executive  Order  12866.  A 
review  under  the  Regulatory  Flexibility 
Act  of  1980  (5  U.S.C.  601  et  seq.)  reveals 
that  although  the  rulemaking  would 
increase  visitation  and  expenditures  in 
the  surrounding  area  of  the  refuge,  it 
would  not  have  a  significant  effect  on  a 
substantial  number  of  small  entities  in 
the  area,  such  as  businesses, 
organizations  and  governmental 
jurisdictions. 

Environmental  Considerations 

Pursuant  to  the  requirements  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4332(2)(C)),  the  Service  prepared 
environmental  assessments  for  nine 
refuge  openings.  At  Cossatot  NWR,  the 
Service  did  not  prepare  an 
environmental  assessment  but  invoked  a 
categorical  exclusion  as  provided  by  516 
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DM6  Appendiic  1  with  respect  to  this 
opening.  Ba8e<|  upon  the  remaining 
Environmental  Assessments,  the  Service 
issued  a  Finding  of  No  Significant 
Impact  with  respect  to  the  remaining 
nine  openings.  The  Service  conducted  a 
Section  7  evali^ation  pursuant  to  the 
Endangered  Species  Act  on  all  refuges 
and  determined  that  these  actions  will 
not  affect  any  Federally  listed  or 
proposed  for  liisting  threatened  or 
endangered  species  or  their  critical 
habitats.  These  documents  are  on  file  at 
the  offices  of  the  Service  and  availat>le 
for  review  by  Contacting  the  primary 
author.  j 

Unfunded  Mai|dates 

The  Service  has  determined  and 
certifies  pursuant  to  the  Unfunded 
Mandates  Act,  2  U.S.C.  1502  et  seq.,  that 
this  rulemaking  will  not  impose  a  cost 
of  $100  million  or  more  in  any  given 
year  oo  local  of  State  governments  or 
private  entities! 

Civil  Justice  R«form 

The  Department  has  determined  that 
these  final  regulations  meet  the 
applicable  standards  provided  in 
Sections  3(a)  a^d  3(b)(2)  of  Executive 
Order  12988. 

Primary  Auth(>- 

Stephen  R.  Vehrs,  Division  of  Refuges, 
U.S.  Fish  and  Wildlife  Service, 
Washington.  DC  20240,  is  the  primary 
author  of  this  r  ilemaking  docuiment. 

List  of  Subfecta  in  50  CFR  Part  32 

Fishing,  Hunting.  Reporting  and 
recordkeeping  requirements.  Wildlife, 
Wildlife  refuge*. 

Accordingly.  Part  32  of  Chapter  I  of 
Title  50  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  32— {AMENDED] 

1.  The  authonty  citation  for  Part  32 
continues  to  read  as  follows: 

Authority:  5  ukc.  301;  16  U.S.C  460k. 
664,  668dd,  and  715i. 

§32.7    [Amended] 

2.  Section  32J7    List  of  refuge  units 
open  to  hunting  and /or  fishing,  is 
amended  by  alphabetically  adding  the 
listings  "Bald  Knob  National  Wildlife 
Refuge"  and  "Qossatot  National  Wildlife 
Refuge"  to  the  State  of  Arkansas; 
"Emiquon  National  Wildlife  Refuge"  to 
the  State  of  Illinois;  "Patoka  River 
National  Wildlife  Refuge  and 
Management  Area"  to  the  State  of 
Indiana;  "Big  Branch  Marsh  National 
Wildlife  Refuge",  "Grand  Cote  National 
Wildlife  Refuge",  and  "Mandalay 
National  Wildlife  Refuge"  to  the  State  of 


Louisiana;  "Big  Muddy  National 
Wildlife  Refuge"  to  the  State  of 
Missouri;  "Tallahatchie  National 
Wildlife  Refuge"  to  the  State  of 
Mississippi;  and  "Boyer  Chute  National 
Wildlife  Refuge"  to  the  State  of 
Nebraska. 

3.  Section  32.23  Arkansas  is  amended 
by  adding  the  alphabetical  listing  of 
Bald  Knob  National  Wildlife  Refuge  and 
Cossatot  National  Wildlife  Re^ge  to 
read  as  follows: 

132.23    Arkansas. 


Bald  Knob  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunters  may  hunt  migratory  game  birds 
on  designated  areas  of  the  refiige  subject 
to  the  following  condition: 

1.  Hunters  must  possess  a  refuge 
permit. 

B.  Upland  Game  Hunting.  Hunters 
may  hunt  upland  game  on  designated 
areas  of  the  refuge  subject  to  the 
following  condition: 

1.  Hunters  must  possess  a  refuge 
permit. 

C.  Big  Game  Hunting.  Hunters  may 
hunt  big  game  on  designated  areas  of  the 
refuge  subject  to  the  following 
condition: 

1.  Hunters  must  possess  a  refuge 
permit. 

D.  Sport  Fishing.  Fishermen  may  fish 
and  frog  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions: 

1.  Fishermen  may  fish  and  frog  only 
during  published  refuge  open  seasons 
and  in  accordance  with  refuge 
regulations. 

2.  Fishermen  must  adhere  to  all 
applicable  state  fishing  and  frogging 
regulations. 

*      -  *        *        *        • 

Cossatot  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunters  may  hunt  ducks,  geese,  coots, 
woodcock,  snipe,  and  mourning  doves 
on  designated  areas  of  the  refuge  subject 
to  the  following  condition: 

1 .  Hunters  must  possess  a  refuge 
permit. 

B.  Upland  Game  Hunting.  Hunters 
may  himt  quail,  rabbit,  squirrel, 
raccoon,  opossum  and  beaver  on 
designated  areas  of  the  refuge  subject  to 
the  following  condition: 

1.  Hunters  must  possess  a  refuge 
permit. 

C.  Big  Game  Hunting.  Hunters  may 
hunt  white-tail  deer  and  turkey  on 
designated  areas  of  the  refuge  subject  to 
the  following  condition: 

1 .  Hunters  must  possess  a  refuge 
permit 


D.  Sport  Fishing.  Fishermen  may  fish, 
take  frogs,  turUes  and  crawfish  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

1.  Fishermen  must  take  turtles  and 
crawfish  in  accordance  with  applicable 
state  regulations. 

2.  Trotlines  must  be  reset  when 
exposed  by  receding  water  levels. 
Trotline  ends  must  consist  of  a  length  of 
cotton  line  that  extends  from  the  point 
of  attachment  into  the  water. 

•        *        •        *        • 

4.  Section  32.32  Illinois  is  amended 
by  adding  the  alphabetical  listing  of 
Emiquon  National  Wildlife  Refuge  to 
read  as  follows: 

§32.32    Illinois. 


Emiquon  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunters  may  hunt  migratory  game  birds 
on  designated  areas  of  the  rehige  subject 
to  posted  conditions. 

B.  Upland  Game  Hunting.  Hunters 
may  hunt  upland  game  on  designated 
areas  of  the  refuge  subject  to  posted 
conditions. 

C.  Big  Game  Hunting.  Hunters  may 
hunt  big  game  on  designated  areas  of  the 
refuge  subject  to  posted  conditions. 

D.  Sport  Fishing.  Fishermen  may 
sport  fish  in  designated  waters  of  the 
refuge  subject  to  the  following 
conditions: 

1.  Fishermen  may  sport  fish  in  all 
refuge  waters  during  daylight  hours 
from  January  15,  through  October  15. 

2.  Private  boats  may  not  be  left  in 
refuge  waters  overnight. 

3.  Fishermen  must  restrict  motorboats 
to  slow  speed/minimum  wake. 
***** 

5.  Section  32.33    Indiana  is  amended 
by  adding  the  alphabetical  listing  of 
Patoka  River  National  Wildlife  Refuge 
and  Management  Area  to  read  as 
follows: 

S  32.33    Indiana. 


Patoka  River  National  Wildlife  Refuge 
and  Management  Aiea 

A.  Hunting  of  Migratory  Game  Birds. 
Hunters  may  hunt  migratory  game  birds 
on  designated  areas  of  the  refijge  subject 
to  posted  regulations. 

B.  Upland  Game  Hunting.  Hunters 
may  hunt  upland  game  on  designated 
areas  of  the  refuge  subject  to  posted 
regulations. 

C.  Big  Game  Hunting.  Hunters  may 
hunt  big  game  on  designated  areas  of  the 
refuge  subject  to  posted  regulations. 
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D.  Sport  Fishing.  Fishermen  may  fish 
in  designated  waters  of  the  refuge 
subject  to  posted  regulations. 

***** 

6.  Section  32.37    Louisiana  is 
amended  by  adding  the  alphabetical 
Hsting  of  Big  Branch  Marsh  National 
Wildlife  Refuge,  Grand  Ck)te  National 
Wildhfe  Refuge  and  Mandalay  National 
Wildlife  Refuge  to  read  as  follows: 

§32.37    Louisiana. 


Big  Branch  Marsh  National  Wildlife 
Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunters  may  hunt  ducks,  coots,  and 
snow  geese  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions: 

1.  Hunters  must  possess  a  refuge 
permit. 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  Hunters  may 
hunt  white-tailed  deer  on  designated 
areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Hunters  must  possess  a  refuge 
permit. 

D.  Sport  Fishing.  Fishermen  may  fish 
in  designated  waters  of  the  refuge 
subject  to  the  following  conditions: 

1.  Fishermen  may  fish  during  daylight 
hours  only. 

2.  Fishermen  must  only  use  rods  and 
reel  or  pole  and  lines  while  fishing. 

3.  Fishermen  must  not  use  trotlines, 
slat  traps  or  nets  while  fishing. 

4.  Fishermen  must  not  use  boats  with 
motors  larger  than  25  horsepower. 

5.  Fishermen  must  not  use  air-thrust 
boats,  motorized  pirogues,  go-devils,  or 
mud  boats  in  refuge  waters. 
***** 

Grand  Cote  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
(Reserved) 

B.  Upland  Game  Hunting.  (Reserved) 

C.  Big  Game  Hunting.  [Reserved) 

D.  Sport  Fishing.  Fishermen  may  fish 
and  take  crawfish  in  designated  waters 
of  the  refuge  subject  to  the  following 
conditions. 

1.  Fishermen  must  have  refuge 
permits  to  take  crawfish. 

2.  Boats  may  not  be  left  on  the  refuge 
overnight. 

3.  Fishermen  may  use  yo-yos  during 
daylight  hours  only. 

4.  Fishermen  may  not  take  frogs. 
***** 

Mandalay  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
(Reserved). 

B.  Upland  Game  Hunting.  [Reserved). 

C.  Big  Game  Hunting.  (Reserved). 


D.  Sport  Fishing.  Fishermen  may 
sport  fish  subject  to  the  following 
conditions: 

1.  Fishermen  must  possess  a  "free" 
refuge  permit. 

2.  All  persons  entering,  using  or 
occupying  the  refuge  must  abide  by  all 
terms  and  conditions  set  forth  in  the 
appropriate  refuge  permit  and  brochure. 
*        *        *        *  .      * 

7.  Section  32.43    Mississippi  is 
amended  by  adding  the  alphabetical 
listing  of  Tallahatchie  National  Wildlifie 
Refuge  to  read  as  follows: 

§32.43    Mississippi. 


Tallahatchie  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
(Reserved) 

B.  Upland  Game  Hunting.  (Reserved) 

C.  Big  Game  Hunting.  (Reserved) 

D.  Sport  Fishing.  Fishermen  may  fish 
in  designated  waters  of  the  refuge 
subject  to  the  following  conditions: 

1.  Fishermen  may  not  commercial 
fish. 

2.  Daylight  use  only. 

3.  The  public  may  not  camp.  • 

4.  Fishermen  may  use  vehicles  only 
on  designated  roads. 

5.  Fisnermen  must  not  litter  on  the 
refuge. 

6.  Fishermen  must  not  build  fires  on 
the  refuge. 

7.  Fisnermen  must  not  use  all  terrain 
vehicles  on  the  refuge. 

8.  All  State  regulations  governing 
seasons,  licenses,  and  creel  limits  apply. 

9.  Fishermen  must  not  use  nets, 
seines,  trot  lines,  or  any  similar  device 
for  taking  fish. 
***** 

8.  Section  32.44  Missouri  is  amended 
by  adding  the  alphabetical  listing  of  Big 
Muddy  National  Wildlife  Refuge  to  read 
as  follows: 

§32.44    Missouri. 

****** 

Big  Muddy  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunters  may  hunt  migratory  game  birds 
on  designated  areas  of  the  refuge  subject 
to  posted  regulations. 

B.  Upland  Game  Hunting.  Hunters 
may  hunt  upland  game  on  designated 
areas  of  the  refuge  subject  to  posted 
regulations. 

C.  Big  Game  Hunting.  Hunters  may 
hunt  big  game  on  designated  areas  of  the 
refuge  subject  to  posted  regulations. 

D.  Sport  Fishing.  Fishermen  may  fish 
on  designated  areas  of  the  refuge  subject 
to  posted  regulations. 
***** 

9.  Section  32.46  Nebraska  is  amended 
by  adding  the  alphabetical  listing  of 


Boyer  Chute  National  WildUfe  Refuge  to 
read  as  follows: 

§32.46    Nebraska. 


Boyer  Chute  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
(Reserved) 

B.  Upland  Game  Hunting.  (Reserved] 

C.  Big  Game  Hunting.  (Reserved) 

D.  Sport  Fishing.  Designated  areas  of 
the  rehige  are  op)en  in  accordance  with 
State  fishing  regulations.and  the  special 
conditions  that  follow: 

1.  Fishermen  may  hook  and  line  fish 
during  daylight  hours  with  closely 
attended  poles. 

2.  Fishermen  may  use  only  non- 
motorized  vessels  in  the  Chute,  but 
must  not  leave  vessels  on  the  refuge 
overnight, 

3.  Fishermen  must  not  use  floating, 
limb,  or  trot  lines  on  the  refuge. 

4.  Fishermen  must  not  use  bow, 
crossbow,  snagging  devices,  or  spears 
while  fishing. 

5.  Fishermen  must  not  dig  bait,  net, 
frog,  or  collect  mussels  (clams). 
***** 

Datod:  August  13, 1996. 
George  T.  Frampton,  Jr., 

Assistant  Secretary  for  Fish  and  Wildlife  and 

Paries. 

[FR  Doc.  96-22041  Filed  8-28-96;  8:45  am) 

BIUJNQ  CX>OE  4310-S6-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 
P.D.  080296B] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Atka  Mackerel 
Closure;  Correction 

AGBK:y:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Correction  to  a  Closure 

Notification. 

summary:  This  document  contains  a 
correction  to  a  closure  notification  (I.D. 
080296B),  which  was  published 
Thursday,  August  8,  1996  (61  FR 
41363). 

EFFECTIVE  DATE:  1200  hours,  Alaska 
local  time  (A.l.t),  August  6, 1996.  until 
2400  hours,  A.l.t.,  December  31,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Furuness,  907-586-7228. 
SUPPLEMS4TARY  INFORMATION: 
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Backgrounc 

On  AuguaK  8, 1996.  NMFS  published 
notification  |in  the  Federal  Registo- 
announcing  closure  of  the  directed 
fishery  for  Atka  mackerel  in  the  Central 
Aleutian  District  of  the  Bering  Sea  and 
Aleutian  Islands  management  area 
(BSAI),  whi^h  was  intended  to  become 
effective  on  August  4,  1996,  but, 
because  it  wbs  not  Sled  with  the  Office 
of  the  Federal  Register  in  a  timely 
manner,  becbme  effective  on  August  6, 
1996.  The  action  was  necessary  to 
prevent  exceeding  the  total  allowable 
catch  of  Atka  mackerel  in  this  area. 

Need  for  Correction 

The  closure  notification  for  the  Atka 
mackerel  directed  fishery  for  Central 


Aleutian  District  inadvertently  included 
the  Bering  Sea  subarea  of  the  BSAI  in 
the  announcement.  The  Bering  Sea 
subarea  and  the  Eastern  Aleutian 
District  of  the  BSAI  were  closed  to 
directed  fishing  for  Atka  mackerel  on 
August  2, 1996  (61  FR  41363,  August  8. 
1996),  in  a  separate  notification. 

Correction  of  Publication 

Accordingly,  the  publication  on 
August  8, 1996,  of  the  closure  (I.D. 
080296B),  which  was  the  subject  of  FR 
Doc.  96-20257,  is  corrected  as  follows: 

On  page  41363,  in  the  second  column, 
the  first  sentence  of  the  Summary 
should  read  as  follows: 

NMFS  is  closing  the  directed  fishery 
for  Atka  mackerel  in  the  Central 


Aleutian  District  of  the  Bering  Sea  and 
Aleutian  Islands  management  area 
(BSAI). 

On  page  41363,  in  the  second  column, 
the  EFFECTIVE  DATE  line  of  the 
preamble  should  read  as  follows: 

EFFECTIVE  DATE:  1200  hours, 
Alaska  local  time  (A.l.t.),  August  6, 
1996,  until  2400  hours,  A.l.t.,  December 
31, 1996. 

Authority:  16  U.S.C.  1801  etseq. 
Dated:  August  23. 1996. 
Richard  H.  Schoefer, 

Director,  Office  of  Fisheries  Conservation  and 

Management,  National  Marine  Fisheries 

Service. 

(FR  Doc.  96-22056  Filed  a-2B-96;  8:45  am] 
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Proposed  Rules 


Fodoru  RsjislBr 
Vol.  61.  No.  169 
Thursday.  August  29.  1996 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
mles. 


DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

7CFRPart457 
RIN  056a-AB50 

Common  Crop  Insurance  Regulations; 
Texas  Citrus  Tree  Crop  Insurance 
Provisions 

AGENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 
ACTION:  Proposed  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FQC)  proposes  specific 
crop  provisions  for  the  insurance  of 
Texas  citrus  trees.  The  provisions  will 
be  used  in  conjunction  with  the 
Common  Crop  Insurance  Policy  Basic 
Provisions,  which  contain  standard 
terms  and  conditions  common  to  most 
crops.  The  intended  effect  of  this  action 
is  to  provide  policy  changes  to  better 
meet  the  needs  of  the  insured  and  to 
combine  the  current  Texas  Qtrus  Tree 
Endorsement  with  the  Common  Crop 
Insurance  Policy  for  ease  of  use  and 
consistency  of  terms. 
DATES:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  will  be 
accepted  until  close  of  business  October 
28, 1996  and  will  be  considered  when 
the  rule  is  to  be  made  final.  The 
comment  period  for  information 
collections  under  the  Paperwork 
Reduction  Act  of  1995  continues 
through  October  28, 1996. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments  to 
the  Chief,  Product  Development  Branch, 
Federal  Crop  Insurance  Corporation, 
United  States  Department  of 
Agriculture,  9435  Holmes  Road,  Kansas 
City,  MO  64131.  Written  comments  will 
be  available  for  public  inspection  and 
copying  in  room  0324,  South  Building, 
USDA,  14th  and  Independence  Avenue, 
S.W.,  Washington.  D.C.,  8:15  a.m.-4:45 
p.m.,  EOT  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Louise  Narber,  Program  Analyst, 
Research  and  Development  Division, 


Product  Development  Branch,  FQC,  at 
the  Kansas  City,  MO,  address  listed 
above,  telephone  (816)  926-7730. 

SUPPt.EMENTARY  INFORMATION: 

Executive  Order  No.  12866  and 
Departmental  Regulation  1512-1 

This  action  has  been  reviewed  under 
United  States  Department  of  Agriculture 
(USDA)  procedures  established  by 
Executive  Order  No.  12866  and 
Departmental  Regulation  1512-1.  This 
action  constitutes  a  review  as  to  the 
need,  currency,  clarity,  and 
effectiveness  of  these  regulations  under 
those  procedures.  The  sunset  review 
date  established  for  these  regulations  is 
November  1,2000. 

This  rule  has  been  determined  to  be 
not  significant  for  the  purposes  of 
Executive  Order  No.  12866  and, 
therefore,  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget 
(0MB). 

Paperwork  Reduction  Act  of  1995 

The  information  collection 
requirements  contained  in  these 
regulations  were  previously  approved 
by  OMB  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
chapter  35)  under  OMB  control  number 
0563-0003  through  September  30, 1998. 

The  amendments  set  forth  in  this 
proposed  rule  do  not  contain  additional 
information  collections  that  require 
clearance  by  OMB  under  the  provisions 
of44  U.S.C.  chapter  35. 

The  title  of  this  information  collection 
is  "Catastrophic  Risk  Protection  Plan 
and  Related  Requirements  including. 
Common  Crop  Insurance  Regulations; 
Texas  Citrus  Tree  Crop  Insurance 
Provisions."  The  information  to  be 
collected  includes:  a  crop  insurance 
application  and  acreage  report. 
Information  collected  from  the 
application  and  acreage  report  is 
electronically  submitted  to  FQC  by  the 
reinsured  companies.  Potential 
respondents  to  this  information 
collection  are  producers  of  Texas  citrus 
trees  that  are  eligible  for  Federal  crop 
insurance. 

The  information  requested  is 
necessary  for  the  reinsured  companies 
and  FCIC  to  provide  insurance  and 
reinsurance,  determine  eligibility, 
determine  the  correct  parties  to  the 
agreement  or  contract,  determine  and 
collect  premiums  or  other  monetary- 
amounts,  and  pay  benefits. 


All  information  is  reported  annually. 
The  reporting  burden  for  this  collection 
of  information  is  estimated  ^o  average 
16.9  minutes  per  response  for  each  of 
the  3.6  responses  from  approximately 
1,755,015  respondents.  The  total  annual 
burden  on  the  public  for  this 
information  collection  is  2,676,932 
hours. 

The  comment  period  for  information 
collections  under  the  Paperworic 
Reduction  Act  of  1995  continues  for  the 
following:  (a)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information  gathering 
technology. 

Comments  regarding  paperwork 
reduction  should  be  submitted  to  the 
Desk  Officer  for  Agriculture.  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington.  D.C.  20503  and  to  Bonnie 
Hart,  Advisory  and  Corporate 
Operations  Staff,  Regulatory  Review 
Croup,  Farm  Service  Agency,  P.O.  Box 
2145,  Ag  Box  0572,  U.S.  Department  of 
Agriculture,  Washington,  D.C.  20013- 
2415,  telephone  (202)  690-2857.  Copies 
of  the  information  collection  may  be 
obtained  from  Bonnie  Hart  at  the  above 
address. 

Unfunded  Mandates  Reform  Act  of 
1995 

Title  n  of  the  Unfunded  Mandate 
Reform  Act  of  1995  (UMRA),  Pub.  L. 
104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
FQC  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  of  State,  local,  or 
tribal  governments,  in  the  aggregate,  or 
to  the  private  sector,  of  $100  million  or 
more  in  any  1  year.  When  such  a 
statement  is  needed  for  a  rule,  section 
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205  of  the  (JMRA  generally  requires 
FCIC  to  id^tify  and  consider  a 
reasonable  number  of  regulatory 
altemativet  and  adopt  the  least  costly, 
more  cost-effiactlve  or  least  burdensome 
altemativethat  achieves  the  objectives 
of  the  rule. 

This  rulq  contains  no  Federal 
mandates  (Under  the  regulatory 
provisions  of  title  II  of  the  UMRA)  for 
State,  locall  and  tribal  governments  or 
the  private  (sector.  Thus,  this  rule  is  not 
subject  to  t|ie  requirements  of  sections 
202  and  20^  of  the  UMRA. 

Executive  Order  No.  12612 

It  has  been  determined  under  section 
6(a)  of  Exe<nitive  Order  No.  12612, 
Federahsmi  that  this  rule  does  not  have 
sufficient  f#deralism  implications  to 
warrant  the  preparation  of  a  FederaUsm 
Assessment.  The  provisions  contained 
in  this  ruleiwill  not  have  a  substantial 
direct  effect  on  States  or  their  political 
subdivisions,  or  on  the  distribution  of 
power  and  responsibilities  among 
various  levels  of  government. 

Regulatory  Flexibility  Act 

This  regulation  will  not  have  a 
significant  impact  on  a  substantial 
number  of  $mall  entities.  Under  the 
current  regulations,  a  producer  is 
required  to  complete  an  application  and 
acreage  repprt.  If  the  trees  are  damaged 
or  destroyed,  the  insured  is  required  to 
give  notice  of  loss  and  provide  the 
necessary  information  to  complete  a 
claim  for  indemnity.  This  regulation 
does  not  al|er  those  requirements. 
Therefore,  0ie  amount  of  work  required 
of  the  insunance  companies  and  Farm 
Service  Ag0ncy  (FSA)  offices  delivering 
and  servicitig  these  policies  will  not 
increase  significantly  from  the  amount 
of  work  currently  required.  This  rule 
does  not  han'e  any  greater  or  lesser 
impact  on  the  producer.  Therefore,  this 
action  is  determined  to  be  exempt  from 
the  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605).  and  no 
Regulatory  FlexibiUty  Analysis  was 
prepared. 

Federal  Assistance  Program 

This  proff^m  is  listed  in  the  Catalog 
of  Federal  ulomestic  Assistance  under 
No.  10.450. 

Executive  Order  No.  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  No. 
12372,  whi0h  require  intergovernmental 
consultatioti  with  State  and  local 
officials.  Sae  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115,  Jun<  24, 1983. 


Executive  Order  No.  12778 

The  Office  of  the  General  Counsel  has 
determined  that  these  regulations  meet 
the  appUcable  standards  provided  in 
sections  2(a)  and  2(b)(2)  of  Executive 
Order  No.  12778.  The  provisions  of  this 
rule     ill  not  have  a  retroactive  effect 
pr'ic    <j  the^effective  date.  The 
I      .sions  of  this  rule  will  preempt 
State  and  local  laws  to  the  extent  such 
State  and  local  laws  are  inconsistent 
herewith.  The  administrative  appeal 
provisi(His  in  7  CFR  parts  11  and  780 
must  be  exhausted  before  any  action  for 
judicial  review  may  be  brought. 

Environmental  Evaluation 

This  action  is  not  expected  to  have  a 
significant  impact  on  the  quality  of  the 
human  environment,  health,  and  safety. 
Therefore,  neither  an  Environmental 
Assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

National  Performance  Review 

This  regulatory  action  is  being  taken 
as  part  of  the  National  Performance 
Review  Initiative  to  eliminate 
imnecessary  or  duplicative  regulations 
and  improve  those  that  remain  in  force. 

Background 

FQC  proposes  to  add  to  the  Common 
Crop  Insurance  Regulations  (7  CFR  part 
457),  a  new  section,  7  CFR  457.106, 
Texas  Citrus  Tree  Crop  Insurance 
Provisions.  The  new  provisions  will  be 
effective  for  the  1998  and  succeeding 
crop  years.  These  provisions  will 
replace  the  current  provisions  for 
insiuing  Texas  citrus  trees  found  at  7 
CFR  401.134  (Texas  atrus  Tree 
Endorsement).  Upon  publication  of  the 
Texas  Citrus  Tree  Crop  Provisions  as  a 
final  rule,  the  current  provisions  for 
insuring  Texas  citrus  trees  will  be 
removed  frt)m  §  401.134  and  that  section 
will  be  reserved. 

This  rule  makes  minor  editorial  and 
format  changes  to  improve  the  Texas 
Citrus  Tree  Crop  Endorsement's 
compatibility  with  the  Common  Crop 
Insurance  Policy.  In  addition,  FCIC  is 
proposing  substantive  changes  in  the 
provisions  for  insuring  Texas  citrus 
trees  as  follows: 

1.  Section  1 — Added  definitions  for 
"bud  union,"  "days,"  "deductible," 
"FSA,"  "good  farming  practices," 
"interplanted,"  "irrigated  practice," 
"scaffold  limbs,"  "type,"  and  "written 
agreement"  for  clarification  purposes. 
Amend  the  definitions  for  "crop  year," 
"dehorning,"  "freeze,"  "non-contiguous 
land,"  and  "set  out"  for  clarification. 

2.  Section  2 — Added  provisions  to 
allow  optional  unit  division  by  section, 
section  equivalent,  or  FSA  Farm  Serial 
Number,  or  by  non-contiguous  land  so 


that  the  unit  structure  is  the  same  for 
both  the  Texas  Qtrus  Tree  Provisions 
and  the  Texas  Citrus  Fruit  Provisions. 
The  previous  provisions  only  allowed 
basic  units  to  be  divided  into  more  than 
one  unit  if  the  insured  trees  were 
located  on  non-contiguous  land.  The 
guidelines  for  optional  unit  division  are 
consistent  with  many  perennial  crop 
provisions. 

3.  Section  3 — Clarify  that  an  insured 
may  select  a  different  coverage  level  for 
each  type  designated  in  the  Special 
Provisions  that  the  producer  elects  to 
insure.  Also,  clarify  that  if  the  insured 
insures  trees  planted  at  different 
population  densities,  the  per  acre 
amount  of  insurance  for  each 
population  density  must  bear  the  same 
relationship  (he  the  same  percentage)  to 
the  maximum  amount  of  insurance 
available  for  each  population.  In 
addition,  add  provisions  for  reporting 
the  t)rpe  and  age,  if  applicable,  of  any 
interplanted  perennial  crop,  its  planting 
pattern,  and  any  other  information  that 
the  insurance  provider  requests  in  order 
to  establish  the  yield  upon  which  the 
production  guarantee  is  based.  If  the 
insured  fails  to  notify  the  insurance 
provider  of  any  circumstance  that  may 
reduce  the  yield  potential,  the  insLuance 
provider  will  reduce  the  amount  of 
insurance  at  any  time  the  insurance 
provider  becomes  aware  of  the 
circumstance.  This  allows  the  insurance 
provider  to  limit  liability  based  on  the 
condition  of  the  citrus  trees  at  the  time 
insurance  attaches. 

4.  Section  4 — Change  the  contract 
change  date  from  February  28  to  August 
31  to  correspond  to  the  change  made  to 
the  date  that  insurance  attaches. 

5.  Section  5 — Change  the  cancellation 
and  termination  dates  from  May  31  to 
November  20.  This  change  eliminates 
the  concerns  that  producers  could  wait 
until  a  loss  is  likely  before  purchasing 
insurance  in  the  event  of  a  pending 
hiuricane  prior  to  the  sales  closing  date. 
Previously,  insurance  attached  on  June 
1  unless  the  application  was  accepted 
after  Jime  1.  Insiu^nce  will  now  attach 
on  November  21,  except  for  producers 
who  were  insured  in  1997  and  do  not 
cancel  their  insurance  for  the  1998  crop 
year. 

6.  Section  6 — Added  provisions  to 
increase  the  amount  of  premium  for  the 
1998  crop  year  for  producers  who  were 
insured  for  the  1997  crop  year  and  who 
do  not  cancel  their  insurance  for  the 
1998  crop  year.  Due  to  the  change  in 
dates  that  insurance  attaches  and  ends 
and  to  avoid  a  gap  in  coverage,  these 
producers  will  have  an  18  month  policy 
in  effect  for  the  1998  crop  year, 
therefore,  a  higher  premium  is  required. 
For  producers  who  were  not  insured  for 
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the  1997  crop  year  but  obtain  insurance 
coverage  prior  to  the  sales  closing  date 
for  the  1998  crop  year,  the  premium  will 
be  determined  in  accordance  with 
section  5  of  the  Basic  Provisions 
(§457.8). 

7.  Section  7 — Include  the  insiuBble 
citrus  tree  type  designations  in  the 
Special  Provisions  rather  than  in  the 
Texas  Citrus  Tree  Crop  Provisions.  This 
will  avoid  the  need  to  amend  the  Texas 
Citrus  Tree  CnH)  Provisrans  if  it  is  later 
determined  that^addi^ioUal  types  need 
to  be  added. 

8.  Section  8 — Add  a  provision  making 
interplanted  citrus  trees  insurable  if 
planted  with  another  perennial  crop, 
unless  after  an  inspection,  the  insurance 
provider  determines  the  citrus  trees  do 
not  meet  the  requirements  for 
insurability  contained  in  the  crop  policy 
and  FCIC  approved  procedures.  This 
change  will  make  insurance  available  to 
more  producers. 

9.  Section  9 — Change  the  beginning  of 
the  insurance  period  from  June  1  to 
November  21  and  the  end  of  the 
insiuance  period  from  May  31  to 
November  20.  For  producers  who  were 
insured  for  the  1997  crop  year  and  do 
not  cancel  their  coverage  for  the  1998 
crop  year,  however,  the  insurance 
period  for  the  1998  crop  year  only  will 
begin  on  June  1,  1997,  and  will  end  on 
November  20,  1998.  This  provision  was 
changed  because  the  June  date 
corresponds  with  the  beginning  of  the 
hurricane  season  and  allowed  producers 
to  wait  until  a  loss  was  likely  before 
obtaining  insurance.  Provisions  were 
also  added  to  clarify  the  procedure  for 
insuring  acreage  when  an  insurable 
share  is  acquired  or  relinquished  after 
November  21,  but  on  or  before  the 
acreage  reporting  date.  Under  the 
current  Texas  Citrus  Tree  Endorsement 
for  acreage  relinquished  on  or  before  the 
acreage  reporting  date  but  after  coverage 
had  attached,  the  premium  would  still 
be  due  from  the  insured  even  if  the 
insured  no  longer  had  an  insurable 
interest.  In  the  same  situation  under 
these  new  provisions,  insurance  will  not 
be  considered  to  have  attached  so  the 
premium  will  not  be  due  unless  a 
transfer  of  right  to  an  indemnity  was 
completed.  The  transferee  must  be 
eligible  for  crop  insurance. 

10.  Section  10 — Added  a  clause 
clarifying  that  failure  of  the  irrigation 
water  supply  must  be  caused  by  an 
insured  peril  occurring  during  the 
insurance  period. 

11.  Section  12 — Removed  those 
provisions  that  limit  coverage  to  50, 65, 
and  75  percent  to  allow  for  the 
computation  of  losses  at  additional 
coverage  level  computations  if  a 


decision  is  made  to  provide  additioi\al 
coverage  levels. 

12.  Section  13 — Added  provisions  for 
providing  insurance  coverage  by  written 
agreement.  FCIC  has  a  long  standing 
policy  of  permitting  certain 
modifications  of  the  insurance  contract 
by  written  agreement  for  some  policies. 
This  amendment  allows  written 
agreements  in  relation  to  this  policy 
consistent  with  FQC's  usual  policy. 

List  of  Subjects  in  7  CFR  Part  457 

Crop  insurance,  Texas  citrus  tree. 

Pursuant  to  the  authority  contained  in 
the  Federal  Crop  Insurance  Act,  as 
amended  (7  U.S.C.  1501  et  seq.),  the 
Federal  Crop  Insurance  Corporation 
hereby  proposes  to  amend  the  Common 
Crop  Insurance  Regulations,  (7  CFR  part 
457),  effective  for  the  1998  and 
succeeding  crop  years,  as  follows: 

PART  457— [Amended] 

1.  The  authority  citation  for  7  CFR 
part  457  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1506(1)  and  1506(p). 

2.  7  CFR  part  457  is  amended  by 
adding  a  new  §  457.106  to  read  as 
follows: 

§  457.1 06    79X88  Citrus  7ree  Crop 
insurance  Provisions 

The  Texas  Citrus  Tree  Crop  Insurance 
Provisions  for  the  1998  and  succeeding 
crop  years  are  as  follows: 

United  States  Department  of  Agriculture 

Federal  Crop  Insurance  Corporation 
Texas  Citrus  Tree  Crop  Provisions 

If  a  conflict  exists  among  the  Basic 
Provisions  (§457.8),  tliese  crop  provisions, 
and  tlie  Special  Provisions,  the  Special 
Provisions  will  control  these  crop  provisions 
and  the  Basic  Provisions,  and  these  crop 
provisions  will  control  the  Basic  Provisions. 

1.  Definitions 

Bud  union — ^The  location  on  the  tree  trunk 
where  a  bud  from  one  tree  variety  is  grafted 
onto  root  stock  of  another  variety. 

Crop  year — ^For  the  1998  crop  year  only,  a 
period  of  time  that  begins  on  June  1, 1997, 
and  ends  on  November  20, 1998,  provided 
the  acreage  was  insured  for  the  1997  crop 
year  and  you  do  not  cancel  your  coverage  for 
the  1998  crop  year.  In  all  other  instances,  a 
period  of  time  that  begins  on  November  21 
of  the  calendar  year  prior  to  the  year  the 
insured  crop  normally  blooms,  and  ends  on 
November  20  of  the  following  calendar  year. 
The  crop  year  is  designated  by  the  year  in 
which  the  insurance  period  ends. 

Days — Calendar  days. 

Deductible — ^The  amount  determined  by 
subtracting  your  coverage  level  percentage 
from  100  percent.  For  example,  if  you  elected 
a  65  percent  coverage  level,  your  deductible 
would  be  35  percent  (100%  -65%  =  35%). 


Dehorning — Cutting  one  or  more  scaffold 
limbs  to  a  length  that  is  not  greater  than  '/« 
the  height  of  the  tree  before  such  cutting. 

Destroyed — ^Trees  that  are  damaged  to  the 
extent  that  removal  is  necessary. 

Excess  wind — A  natural  movement  of  air 
which  has  sustained  speeds  in  excess  of  58 
miles  per  hour  recorded  at  the  U.S.  Weather 
Service  rep)erting  station  nearest  to  the  crop 
at  the  time  of  crop  damage. 

Freeze — The  formation  of  ice  in  the  celb  of 
the  trees  caused  by  low  air  temperatures. 

FSA — ^The  Farm  Service  Agency,  an  agency 
of  the  United  States  Department  of 
Agriculture  or  any  successor  agency. 

Good  farming  practices — ^The  cultural 
practices  generally  in  use  in  the  county  for 
the  trees  to  have  normal  growth  and  vigor 
and  generally  recognized  by  the  Coof>erative 
Extension  Service  as  compatible  with 
agronomic  and  weather  conditions  in  the 
county. 

Interplanted — ^Acreage  on  which  two  or 
more  crops  are  planted  in  a  manner  that  does 
not  permit  separate  agronomic  maintenance 
of  the  insured  crop. 

Irrigated  practice — A  method  by  which  the 
normal  growth  and  vigor  of  the  insured  trees 
is  maintained  by  artificially  applying 
adequate  quanUties  of  water  during  the 
growing  season  using  apptropriate  systems  at 
the  proper  times. 

Non-contiguous  land — ^Any  two  or  more 
tracts  of  land  whose  boundaries  do  not  touch 
at  any  point,  except  that  land  separated  only 
by  a  public  or  private  right-of-way,  waterway 
or  an  irrigation  canal  will  be  considered  as 
contiguous. 

Scaffold  limbs — Major  limbs  attached 
directly  to  the  trunk. 

Set  out — ^TransplanUng  the  tree  into  the 
grove. 

Type — Classes  of  trees  with  similar 
characterisUcs  that  are  grouped  for  insurance 
purpKises  as  speciHed  in  the  Special 
Provisions. 

Written  agreement — A  written  document 
that  alters  designated  terms  of  a  policy  in 
accordance  with  section  13.- 

2.  Unit  Division 

(a)  A  unit  as  defined  in  section  1 
(Definitions)  of  the  Basic  Provisions  (§457.8), 
will  be  divided  into  basic  units  by  each  type 
designated  in  the  Special  Provisions. 

(b)  Unless  limited  by  the  Special 
Provisions,  these  basic  units  may  be  divided 
into  optional  units  if,  for  each  optional  unit 
you  meet  all  the  conditions  of  this  section  or 
if  a  written  agreement  to  such  division  exists. 

(c)  Basic  units  may  not  be  divided  into 
optional  units  on  any  basis  including,  but  not 
limited  to,  production  practice,  type,  and 
variety,  other  than  as  described  in  this 
section. 

(d)  !f  you  do  not  comply  fiilly  with  these 
provisions,  we  will  combine  all  optional 
units  that  are  not  in  compliance  with  these 
provisions  into  the  basic  unit  from  which 
they  were  formed.  We  will  combine  the 
optional  units  at  any  time  we  discover  that 
you  have  failed  to  comply  with  these 
provisions.  If  failure  to  comply  with  these 
provisions  is  determined  to  be  inadvertent, 
and  the  optional  units  are  combined  into  a 
basic  unit,  that  portion  of  the  premium  paid 
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for  the  purpo  le  of  electing  optional  units  will 
be  refunded  to  you  for  the  units  combined. 

(e)  All  optional  units  established  for  a  crop 
year  must  be  ^entified  on  the  acreage  report 
for  that  crop  jear. 

(f)  Each  optional  unit  must  meet  one  or 
more  of  the  following  criteria  as  applicable: 

(1)  OpUontJ  Units  by  Section.  Section 
Equivaient,  04  FSA  Farm  Serial  Number: 
Optional  uniti  may  be  established  if  each 
optional  unit  is  located  in  a  separate  legally 
identified  section.  In  the  absence  of  sections, 
we  may  consider  parcels  of  land  legally 
identified  by  Qther  methods  of  measure 
including,  but  not  limited  to  Spanish  grants, 
railroad  surve|rs,  leagues,  labors,  or  Virginia 
Military  Landi,  as  the  equivalent  of  sections 
for  unit  purpoBes.  In  areas  that  have  not  been 
siirveyed  using  the  systems  identified  above, 
or  another  sy^em  approved  by  us,  or  in  areas 
where  such  systems  exist  but  boundaries  are 
not  readily  di$cemible,  each  optional  unit 
must  be  locatad  in  a  separate  farm  identified 
by  a  single  FSA  Farm  Serial  Number;  or 

(2)  Optional  Units  on  Acreage  Located  on 
Non-Contiguofis  Land:  Instead  of  establishing 
optional  units !by  section,  section  equivalent 
or  FSA  Farm  Serial  Number,  optional  units 
may  be  established  if  each  optional  unit  is 

'  located  on  noq-contiguous  land. 

3.  Insurance  Guarantees,  Coverage  Levels, 
and  Prices  for  Determining  Indenmities 

(a)  In  lieu  oflthe  requirement  of  section  3 
(Insurance  Guarantees,  Coverage  Levels,  and 
Prices  for  Detetroining  Indemnities)  of  the 
Basic  Provisions  (§457.8),  that  prohibits  you 
firom  selecting  more  than  one  coverage  level 
for  each  insur^  crop,  you  may  select  a 
different  coveitage  level  for  each  type 
designated  in  Ine  Special  Provisions  that  you 
elect  to  insure] 

(b)  In  addition  to  the  requirements  of 
section  3  (Insurance  Guarantees,  Coverage 
Levels,  and  Prices  for  Determining 
Indemnities)  of  the  Basic  Provisions  (§457.8): 

(1)  If  you  insure  trees  planted  at  different 
population  densities,  the  per  acre  amount  of 
insurance  for  eBch  population  density  must 
bear  the  same  nlationship  (be  the  same 
percentage)  to  |he  maximum  amount  of 
insurance  available  for  each  population 
density  as  specified  in  the  Actuarial  Table. 
The  amount  ofinsurance  for  each  population 
density  must  be  multiplied  by  any  applicable 
fiactor  container  in  section  3(b)(2). 

(2)  The  amount  of  insurance  per  acre  will 
be  the  product  pbtained  by  multiplying  the 
amount  of  insiarance  that  is  shown  in  the 
Actuarial  Tabh  for  the  level  of  coverage  you 
select  and  appi  icable  ftopulation  density  by: 

(i)  Thirty-thr  se  percent  (0.33)  for  the  year 
of  set  out  or  th(  year  follo>ving  dehorning. 
(Insurance  will  be  limited  to  this  amount 
until  trees  that  are  set  out  are  one  year  of  age 
or  older  on  the  first  day  of  the  crop  year); 

(ii)  Sixty  per  :ent  (0.60)  for  the  first  growing 
season  after  bei  ng  set  out  or  the  second  year 
following  deho  ming; 

(iii)  Eighty  percent  (0.80)  for  the  second 
growing  season  after  being  set  out  or  the  third 
year  following  lehoming;  or 

(iv)  Ninety  percent  (0.90)  for  the  third 
growing  seasoni  after  being  set  out  or  the 
fourth  year  following  dehorning. 

(3)  If  there  is  more  than  one  ptopulation 
density  in  the  i  nit.  or  if  more  than  one  factor 


cootained  in  section  3(b)(2)  is  applicable,  the 
amount  of  insurance  per  acre  for  each 
population  density  or  factor,  as  appropriate, 
will  be  multiplied  by  the  applicable  number 
of  insured  acres.  These  results  will  then  be 
added  together  to  determine  the  amount  of 
insurance  for  the  unit. 

(4)  The  amount  of  insurance  will  be 
reduced  proportionately  for  any  unit  on 
which  the  stand  is  less  than  90  percent, 
based  on  the  original  planting  pattern.  For 
example,  if  the  amount  of  insurance  you 
selected  is  S2000  and  the  remaining  stand  is 
85  percent  of  the  original  stand,  the  amount 
of  insurance  on  which  any  indemnity  will  be 
based  is  $1700  ($2000  multiplied  by  0.85). 

(5)  If  any  insurable  acreage  of  trees  is  set 
out  after  the  first  day  of  the  crop  year,  and 
you  elect  to  insure  such  acreage  during  that 
crop  year,  you  must  report  to  us  within  72 
hours  after  set  out  is  completed  for  the  unit 
the  following:  the  acreage;  practice;  type; 
number  of  trees;  date  set  out  is  completed; 
and  your  share. 

(6)  Production  reporting  requirements 
contained  in  section  3  (Insurance  Guarantees, 
Coverage  Levels,  and  Prices  for  Determining 
Indemnities)  of  the  Basic  Provisions  (§  457.8), 
are  not  applicable. 

(7)  You  must  report,  by  the  sales  dosing 
date  contained  in  the  Special  Provisions,  by 
type: 

(i)  Any  damage,  removal  of  trees,  change  in 
practices,  or  any  other  circumstance  that  may 
reduce  the  expected  yield  below  the  yield 
upon  which  the  amount  of  insurance  is 
based,  and  the  number  of  afiiected  acres; 

(ii)  The  number  and  type  of  trees  on 
insurable  and  uninsurable  acreage; 

(iii)  The  date  of  original  set  out  and  the 
planting  pattern; 

(iv)  The  date  of  replacement  or  dehorning, 
if  more  than  ten  percent  (10%)  of  the  trees 
on  any  unit  have  been  replaced  or  dehorned 
in  the  previous  5  years;  and 

(v)  For  the  first  year  of  insurance  for 
acreage  interplanted  with  another  perennial 
crop,  and  anytime  the  planting  pattern  of 
such  acreage  is  changed: 

(A)  The  age  of  the  interplanted  crop,  and 
type  if  applicable; 

(B)  The  planting  pattern;  and 

(C)  Any  other  information  that  we  request 
in  order  to  establish  your  amount  of 
insurance. 

We  will  reduce  the  amount  of  insurance  as 
necessary,  based  on  our  estimate  of  the  effect 
of  the  following:  interplanted  perennial  crop; 
removal  of  trees;  damage;  and  change  in 
practices  and  any  other  circumstance  on  the 
yield  potential  of  the  insured  crop.  If  you  fail 
to  notify  us  of  any  circumstance  that  may 
reduce  your  yield  potential,  we  will  reduce 
your  amount  of  insurance  as  necessary  at  any 
time  we  become  aware  of  the  circumstance. 

4.  Contract  Changes 

In  accordance  with  section  4  (Contract 
Changes)  of  the  Basic  Provisions  (§  457.8), 
the  contract  change  date  is  August  31 
preceding  the  cancellation  date. 

5.  Cancellation  and  Termination  Dates 

In  accordance  with  section  2  (Life  of 
Policy,  Cancellation,  and  Termination)  of  the 
Basic  Provisions  (§457.8),  the  cancellation 
and  termination  dates  are  November  20. 


6.  Annual  Premium 

In  addition  to  the  provisions  of  section  5 
(Annual  Premium)  of  the  Basic  Provisions 
(S  457.8),  if  you  were  insured  for  the  1997 
crop  year  and  do  not  cancel  your  insurance 
coverage  for  the  1998  crop  year,  the  premium 
amount  otherwise  payable  for  the  1998  crop 
year  will  be  increased  by  forty-six  (46%) 
pwcent  as  a  result  of  the  additional  six 
months  of  coverage  for  that  crop  year. 

7.  Insured  Crop 

(a)  In  accordance  with  section  8  (Insured 
Crop)  of  the  Basic  Provisions  (§  457.8),  the 
crop  insured  will  be  all  of  each  citrus  tree 
type  designated  in  the  Special  Provisions  in 
the  county  for  which  a  premium  rate  is 
provided  by  the  actuarial  table  that  you  elect 
to  insure: 

(1)  In  which  you  have  an  ownership  share; 
.(2)  That  are  types  adapted  to  the  area; 

(3)  That  are  set  out  for  the  purpose  of 
harvesting  as  fresh  fruit  or  for  juice; 

(4)  That  are  irrigated;  and 

(5)  That  have  the  potential  to  produce  at 
least  70  percent  of  the  county  average  yield 
for  the  type  and  age,  unless  a  written 
agreement  is  approved  by  us  to  insure  the 
trees  with  less  potential. 

(b)  In  addition  to  section  8  (Insured  Crop) 
of  the  Basic  Provisions  (§  457.8],  we  do  not 

.  insure  any  citrus  trees: 

(1)  During  the  crop  year  the  application  for 
insurance  is  filed,  unless  we  inspect  the 
acreage  and  consider  it  acceptable;  and 

(2)  That  have  been  grafted  onto  existing 
root  stock  or  nursery  stock  within  the  one 
year  period  prior  to  the  date  insurance 
attaches. 

(c)  We  may  exclude  from  insurance  or  limit 
the  amount  of  insurance  on  any  acreage 
which  was  not  insiu«d  by  us  the  previous 
year. 

8.  Insurable  Acreage 

In  lieu  of  the  provisions  in  section  9 
(Insurable  Acreage)  of  the  Basic  Provisions 
($  457.8),  that  prohibit  insurance  attaching  to 
a  crop  planted  with  another  crop,  citrus  trees 
interplanted  with  another  perennial  crop  are 
insurable  unless  we  inspect  the  acreage  and 
determine  that  it  does  not  meet  the 
requirements  contained  in  your  policy. 

9.  Insurance  Period 

In  lieu  of  the  provisions  of  section  11 
(insurance  Period)  of  the  Basic  Provisions 
(§457.8): 

(a)  The  insiuance  period  is  as  follows: 

(1)  For  the  1998  crop  year  only,  if  you  were 
insured  for  the  1997  crop  year  and  you  do 
not  cancel  your  coverage  for  the  1998  crop 
year,  the  insurance  p>eriod  will  begin  on  )une 
1, 1997  and  end  on  November  20, 1998;  or 

(2)  In  all  instances  not  covered  by 
paragraph  (a)(1)  of  this  section,  the  insurance 
period  will  begin  the  later  of  the  date  we  . 
accept  your  application  or  November  21  of 
the  calendar  year  prior  to  the  year  the 
insured  crop  normally  blooms,  and  will  end 
on  November  20  of  the  crop  year. 

(b)  If  you  acquire  an  insurable  share  in  any 
insimible  acreage  after  coverage  begins,  but 
on  or  before  the  acreage  reporting  date  for  the 
crop  year,  and  after  an  inspection  we 
consider  (he  acreage  acceptable,  insurance 
will  be  considered  to  have  attached  to  such 
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acreage  on  the  calendar  date  for  the 
beginning  of  the  insurance  period. 
.(c)  If  you  relinquish  your  insurable  share 
on  any  insurable  acreage  of  citrus  trees  on  or 
before  the  acreage  reporting  date  for  the  crop 
year,  insurance  will  not  be  considered  to 
have  attached  to,  and  no  premium  will  be 
due,  and  no  indemnity  paid  for  such  acreage 
for  that  crop  year  unless: 

(1)  A  transfer  of  coverage  and  right  to  an 
indenmity,  or  a  similar  form  approved  by  us, 
is  completed  by  all  afiiected  parties; 

(2)  We  are  notified  by  you  or  the  transferee 
in  writing  of  such  transfer  on  or  before  the 
acreage  reporting  date;  and 

(3)  The  transferee  is  eligible  for  crop 
insurance. 

10.  Causes  of  Loss 

In  accordance  with  the  provisions  of 
section  12  (Causes  of  Loss)  of  the  Basic 
Provisions  (§  4S7.8),  insurance  is  provided 
only  against  the  following  causes  of  loss  that 
occur  within  the  insurance  period: 

(a)  Excess  moisture; 

(b)  Excess  wind; 

(c)  Fire,  unless  weeds  and  other  forms  of 
undergrowth  have  not  been  controlled  or 
pruning  debris  has  not  been  removed  from 
the  grove; 

(d)  Freeze; 
(e)Hail; 

(f)  Tornado;  or 

(g)  Failure  of  the  irrigation  water  supply, 
if  caused  by  one  of  the  causes  of  loss 
contained  in  (a)  through  (f)  of  this  section 
that  occura  during  the  insurance  period. 

11.  Duties  In  The  Event  of  Damage  or  Loss  . 

In  addition  to  the  provisions  of  section  14 
(Duties  in  the  Event  of  Damage  or  Loss)  of  the 
Basic  Provisions  (§  457.8),  in  case  of  damage 
or  probable  loss,  if  you  intend  to  claim  an 
indemnity  on  any  unit,  you  must  allow  us  to 
inspect  all  insured  acreage  before  pruning, 
dehorning,  or  removal  of  any  damaged  trees. 

12.  Settlement  of  Claim 

(a)  In  the  event  of  damage  covered  by  this 
policy,  we  will  settle  your  claim  on  a  unit 
basis  by: 

(1)  Determining  the  actual  percent  of 
damage  for  any  tree  and  for  the  unit  in 
accordance  with  subsections  12  (b)i  (c),  and 
(d)  of  these  provisions; 

(2)  Subtracting  your  deductible  from  the 
percentage  of  damage  for  the  unit; 

(3)  Subtracting  any  percentage  of  damage 
paid  previously  in  the  same  crop  year  from 
the  result  of  (2); 

(4)  Dividing  the  result  of  (3)  by  your 
coverage  level  percentage; 

(5)  Multiplying  the  result  of  (4)  by  the 
amount  of  insurance  per  acre; 

(6)  Multiplying  the  result  of  (5)  by  the 
number  of  insured  acres;  and 

(7)  Multiplying  the  result  of  (6)  by  your 
share. 

(b)  The  percent  of  damage  for  any  tree  will 
be  determined  as  follows: 

(1)  For  damage  occurring  during  the  year 
of  set  out  (trees  that  have  not  been  set  out  for 
at  least  one  year  at  the  time  insurance 
attaches): 

(i)  One-hundred  percent  (100%)  whenever 
there  is  no  live  wood  above  the  bud  union. 


(ii)  Ninety  percent  (90%)  whenever  there  is 
less  than  twelve  (12)  inches  of  live  wood 
almve  the  bud  union;  or 

(iii)  Zero  percent  (0%)  (the  tree  will  be 
considered  undamaged)  if  more  than  twelve 
(12)  inches  of  wood  above  the  bud  union  is 
alive;  or 

(2)  For  damage  occurring  in  any  year 
following  the  year  of  set  ont,  the  percentage 
of  damage  will  be  determined  by  dividing  the 
number  of  scaffold  limbs  damaged  in  an  area 
from  the  trunk  to  a  length  equal  to  one-fourth 
( V4)  the  height  of  the  tree,  by  the  total  number 
of  scaffold  limbs  before  damage  occurred. 
Whenever  this  percentage  is  over  eighty 
percent  (80%),  the  tree  will  be  considered  as 
one-hundred  percent  (100%)  damaged. 

(c)  The  percent  of  damage  for  the  unit  will 
be  determined  by  computing  the  average  of 
the  determinations  made  for  the  individual 
trees. 

(d)  The  percent  of  damage  on  the  unit  will 
be  reduced  by  the  percentage  of  damage  due 
to  uninsured  causes. 

13.  Written  Agreement 

Designated  terms  of  this  policy  may  be 
altered  by  written  agreement  in  accordance 
with  the  following: 

(a)  You  must  apply  in  writing  for  each 
written  agreement  no  later  than  the  sales 
closing  date,  except  as  provided  in  section 
13(e); 

(b)  The  application  for  written  agreement 
must  contain  all  terms  of  the  contract 
between  you  and  us  that  will  be  in  effect  if 
the  written  agreement  is  not  approved; 

(c)  If  approved,  the  written  agreement  will 
include  all  variable  terms  of  the  contract, 
including,  but  not  limited  to,  crop  type  or 
variety,  the  guarantee,  premium  rate,  and 
price  election; 

(d)  Each  written  agreement  will  only  be 
valid  for  one  year  (If  the  written  agreement 
is  not  specifically  renewed  the  following 
year,  insurance  coverage  for  subsequent  crop 
years  will  be  in  accordance  with  the  printed 
policy);  and 

(e)  An  application  for  written  agreement 
submitted  after  the  sales  closing  date  may  be 
approved  if,  after  a  physical  inspection  of  the 
acreage,  it  is  determined  that  no  loss  has 
occurred  and  the  crop  is  insurable  in 
accordance  with  the  policy  and  written 
agreement  provisions. 

Signed  in  Washington,  D.C.,  on  August  22, 
1996. 
Kenneth  D.  Ackennan, 

Manager.  Federal  Crop  Insurance 

Corporation. 

[FR  Doc.  96-22032  Filed  8-28-96;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Dockat  No.  96-NM-12»-AD] 
RiN  2120-AAe4 

Airworthiness  Directives;  Boeing 
Model  757  and  767  Series  Airplanes 

AQB4CY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(l^RM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  757  and  767  series 
airplanes.  This  proposal  would  require 
replacement  of  the  thrust  management 
computer  (TMC)  with  a  new  TMC.  This 
proposal  is  prompted  by  reports  that, 
due  to  a  defective  relay  within  the  TMC, 
an  uncommanded  advancement  of  the 
throttle  levers  occurred.  The  actions 
speciBed  by  the  proposed  AD  are 
intended  to  prevent  an  uncommanded 
runaway  of  the  autothrottle  diuing  flight 
or  ground  operations,  which  could 
distract  the  crew  from  normal  operation 
of  the  airplane  or  lead  to  an  unintended 
speed  or  altitude  change. 
DATES:  Comments  must  be  received  by 
October  7, 1996. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 
125-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707.  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Forrest  Keller,  Senior  Aerospace 
Engineer,  Systems  and  Equipment 
Branch,  ANM-130S,  FAA,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton.  Washington; 
telephone  (206)  227-2790;  fax  (206) 
227-1181. 

SUPPUaMBiTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 


45374 


Federal  Register  /  Vol.  61,  No.  169  /  Thursday,  August  29,  1996  /  Proposed  Rules 


proposed  n^le  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  dttsire.  Communications  shall 
identify  the]  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  a^ove.  All  communications 
received  onlor  before  the  closing  date 
for  commertts,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  Ught 
of  the  comnients  received. 

Comments  are  specifically  invited  on 
the  overall  eegulatory,  economic, 
environmei^l,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  \h$  closing  date  for  comments, 
in  the  Rulea  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket.        I 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  ii^  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Nuiriber  96-NM-125-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  (he  commenter. 

Availability^  of  NPRMs 

Any  perscm  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  i  attention:  Rules  Docket  No. 
96-NM-125I-AD,  1601  Lind  Avenue, 
SW.,  Rentoi^.  Washington  98055-4056. 

Discussion 

The  FAA  las  received  two  reports  of 
uncommanqed  advancement  of  the 
throttle  leve|^  on  Boeing  Model  757 
series  airplahes.  In  one  of  these 
incidents,  djiring  flight,  the  flightcrew 
bad  to  oveq^ower  the  autothrottle  to 
control  the  Airspeed  of  the  airplane.  In 
the  other  incident,  a  similiar  event 
occurred  wh  ile  the  airplane  was  on  the 
ground.  In  bsth  of  these  incidents,  the 
throttle  levefs  continued  to  advance 
even  though  the  flightcrew  activated  the 
autothrottle  ^disconnect  switch  and 
switched  th^  ARM  switch  of  the  mode 
control  panel  (MCP)  to  the  'ofT  position. 
Results  of  testing  on  the  thrust 
management  computer  (TMC)  revealed 
that  the  cau^  of  the  uncommanded 
advancemeiit  of  the  autothrottle  lever 
w'js  attributed  to  a  defective  relay 
within  the  T^IC.  This  condition,  if  not 
corrected,  c4uld  result  in  a  runaway  of 
the  autothrottle  during  flight  or  ground 
operations,  «nd,  consequently,  distract 
the  crew  froin  normal  operation  of  the 


airplane  or  lead  to  an  unintended  speed 
or  altitude  change. 

The  TMC  of  Model  767  series 
airplanes  is  similar  in  design  to  that 
installed  on  Model  757  series  airplanes. 
Therefore,  the  FAA  has  determined  that 
both  of  these  models  may  be  subject  to 
this  same  unsafe  condition.  , 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  757- 
22A0052,  dated  May  30, 1996  (for 
Model  757  series  airplanes),' and  Boeing 
Alert  Service  Bulletin  767-22A0097, 
dated  May  30, 1996  (for  Model  767 
series  airplanes).  These  service  bulletins 
describe  procedures  for  replacement  of 
the  TMC  with  a  new  TMC  in  the  El-3 
shelf  in  the  main  equipment  center. 
Accomplishment  of  the  replacement 
will  correct  the  previous  problem  with 
the  relay  and  prevent  a  runaway 
condition  of  tbie  autothrottle. 

Explanation  erf  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  replacement  of  the  TMC  with  a 
new  TMC  in  the  El-3  shelf  in  the  main 
equipment  center.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletins 
described  previously. 

Cost  Impact 

There  are  approximately  1,339  Boeing 
Model  757  and  767  series  airplanes  (716 
Model  757  series  airplanes  and  623 
Model  767  series  airplanes)  of  the 
affiected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  558  Model  757 
and  767  series  airplanes  (356  Model  757 
series  airplanes  and  202  Model  767 
series  airplanes)  of  U.S.  registry  would 
be  affected  by  this  proposed  AD.  The 
proposed  replacement  would  take 
approximately  3  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  The 
cost  of  the  required  parts  would  be 
nominal.  Based  pn  these  figures,  the 
cost  impact  of  the  replacement  proposed 
by  this  AD  on  U.S.  operators  is 
estimated  to  be  $100,440,  or  $180  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 


Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effiacCs 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
FlexibiUty  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  E)ocket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

$39.13— {Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  96-NM-125-AD. 

Applicability:  Model  757  series  airplanes, 
having  line  positions  001  through  716, 
inclusive;  and  Model  767  series  airplanes 
having  line  positions  001  through  556 
inclusive,  558  through  587  inclusive,  and  589 
through  615  inclusive;  certificated  in  any 
category. 

Note  1:  This  AO  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  moditied,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modiried, 
altered,  or  repaired  so  that  the  performance 
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of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  runaway  of  the  autothrottle 
during  flight  or  ground  operations,  which 
could  distract  the  crew  firom  normal 
operation  of  the  airplane  or  lead  to  an 
unintended  speed  or  altitude  change, 
accomplish  the  following: 

(a)  Within  6  months  after  the  effective  date 
of  this  AD,  replace  the  thrust  management 
computer  with  a  new  thrust  management 
computer  in  the  El-3  shelf  in  the  main 
equipment  center,  in  accordance  with  the 
Boeing  Alert  Service  Bulletin  757-22A0052, 
dated  May  30, 1996  (for  Model  757  series 
airplanes),  or  Boeing  Alert  Service  Bulletin 
767-22A0O97,  dated  May  30. 1996  (for  Model 
767  series  airplanes],  as  applicable. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO).  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  August 
22.1996. 

DomeU  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[PR  Doc.  96-22013  Filed  8-2&-96:  8:45  am] 
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14  CFR  Part  39 

[Docket  No.  9&-NM-135-A0] 

RIN2120-AA64 

Airworthiness  Directives;  McDonneit 
Douglas  Model  DC-10-10.  -^,  and  -40 
Series  Airplanes,  and  KC-10  (Military) 
Series  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 


directive  (AD)  that  is  applicable  to 
certain  McDonnell  IDouglas  Model  DC- 
10-10,  -30  and  —40  series  airplanes,  and 
KC-10  (military)  series  airplanes.  This 
proposal  would  require  repetitive  high 
fipequency  eddy  current  (HFEC) 
inspections  to  detect  cracks  in  the 
number  4  banjo  fitting  on  the  rear  spar 
of  the  vertical  stabilizer,  and  repair  and 
modification  of  the  vertical  stabilizer,  if 
necessary.  It  also  would  require  the 
installation  of  a  modification  as 
terminating  action  for  the  repetitive 
inspections.  This  proposal  is  prompted 
by  reports  of  flailed  attach  bolts  and 
cracking  found  in  the  area  of  the 
nuipber  4  banjo  fitting,  which  were 
caused  by  higher  than  normal  operating 
stresses.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
reduction  in  the  structural  integrity  of 
this  fitting  due  to  failed  bolts  and 
cracking.  This  condition,  if  not 
corrected,  could  ultimately  lead  to 
reduced  controllability  of  the  airplane 
during  flight  and  ground  operations. 
DATES:  Comments  must  be  received  by 
October  7, 1996. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 
135-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
McDonnell  Douglas  Corporation,  3855 
Lakewood  Boulevard,  Long  Beach,. 
California  90846,  Attention:  Technical 
Publications  Business  Administration, 
Department  C1-L51  (2-60).  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington,  or  the  FAA,  Los  Angeles 
Aircraft  Certification  Office,  Transport 
Airplane  Directorate,  3960  Paramount 
Boulevard,  Lakewood,  California. 
FOR  FURTHER  INFORMATION  CONTACT:  Ron 
Atmur,  Aerospace  Engineer,  Airframe 
Branch,  ANM-120L,  FAA,  Los  Angeles 
Aircraft  Certification  Office,  3960 
Paramount  Boulevard,  Lakewood, 
California  90712;  telephone  (310)  627- 
5224;  fiax  (310)  627-5210. 

SUPP(.EMENTARY  INFORMATION: 

Conunent»  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 


identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
aiid  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-135-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
96-NM-135-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  reports  of 
failure  of  the  bolts  that  connect  the 
lower  web  of  the  pylon  of  the  munber 
2  tail  engine  to  the  number  4  banjo 
fitting  on  the  rear  spar  of  the  vertical 
stabilizer  on  McDonnell  Douglas  Model 
DC-10  series  airplanes.  Such  failures 
occurred  on  airplanes  that  had  been 
operated  for  10,300  to  16,000  total  flight 
hours,  and  had  made  4,400  to  7,000 
landings.  In  addition,  an  operator  found 
a  crack  in  the  aft  flange  of  the  number 
4  banjo  fitting;  this  airplane  had  been 
operated  for  48,500  total  flight  hours 
and  had  made  10,418  landings.  These 
discrepancies  have  been  attributed  to 
higher  than  normal  stresses  on  the 
airplane  in  this  area  of  the  number  4 
banjo  fitting,  resulting  from  excessive 
maneuvers,  excessive  turbulence,  and 
hard  landings.  Such  discrepancies,  if 
not  corrected,  could  resuh  in  a 
reduction  in  the  structural  integrity  of 
the  number  4  banjo  fitting  and, 
ultimately,  could  lead  to  reduced 
controllability  of  the  airplane  during 
flight  and  ground  operations. 
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En>laji«tia|i  of  Ralerant  Serricm 
Inronnatioii 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Service  Bulletin 
DClO-54-a96,  Revision  03,  dated 
February  6. 1996,  which  describes 
procedures  for  conducting  repetitive 
high  firequeficy  eddy  current  (HFEC) 
inspections  of  the  upper  and  lower 
surface  of  the  aft  flange  of  the  number 
4  banjo  fitting  on  the  rear  spar  of  the 
vertical  stabilizer;  procedures  for 
repairs;  if  necessary;  and  procedures  for 
modification  of  the  vertical  stabilizer  in 
the  vicinity  of  such  fitting.  The  repairs 
and  modification  entail  trimming  of 
parts;  replacing  angles,  shields,  and 
spacers;  and  modifying  the  fireseal. 
"Hiese  actions  will  reduce  the  loads 
being  transmitted  from  the  pylon  of  the 
niunber  2  tiil  engine  to  the  rear  spar  of 
the  vertical  stabilizer;  such  reduction  of 
loads  will  minimize  the  possibility  of 
bolt  failure  and  cracking  of  the  flange  of 
the  number  4  banjo  fitting. 
Accomplishment  of  the  repairs  and 
modification  eliminates  the  need  for 
repetitive  HFEC  inspections  of  this  area. 

Explanatio*  of  Requireiiients  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  t)iat  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  repetitive  HFEC  inspections  of 
the  upper  and  lower  surfaces  of  the  aft 
flange  of  the  number  4  banjo  fitting  on 
the  rear  sp^  of  the  vertical  stabilizer.  If 
cracks  are  detected,  repairs  and 
modification  of  the  vertical  stabilizer  in 
the  vicinity  of  the  number  4  banjo  fitting 
would  be  r^uired;  accomplishment  of 
these  actioQs  would  terminate  the 
requirement  for  repetitive  HFEC 
inspections.  This  AD  also  would  require 
that  the  modification  be  installed 
eventually  on  all  airplanes  as 
terminating  action  for  the  repetitive 
HFEC  inspections.  These  actions  would 
be  required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 

Cost  Impact 

There  are^  approximately  376  Model 
DC-10-10,  f-30  and  —40  series  airplanes 
and  KC-10  (military)  series  airplanes  of 
the  affected  design  in  the  worldwide 
fleet.  The  FJAA  estimates  that  230 
airplanes  olU.S.  registry  would  be 
affected  by  this  proposed  AD. 

It  would  take  approximately  2  work 
hours  per  airplane  to  accomplish  each 
proposed  inspection;  the  average  labor 
rate  is  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
proposed  inspection  requirement  on 


U.S.  opetatats  of  airplanes  is  estimated 
to  be  $27,600,  m  $120  per  airplane,  per 
inspection. 

It  would  take  approximately  34  hours 
to  accomplish  the  proposed 
modification  that  would  terminate  the 
requirement  for  repetitive  HFEC 
inspections.  Required  parts  to 
accomplish  such  modification  would 
cost  approximately  $3,875  per  airplane 
for  "Group  1"  airplanes,  as  listed  in  the 
service  bulletin;  and  approximately 
$3,427  per  airplane  for  "Group  2" 
airplanes,  as  listed  in  the  service 
bulletin.  Based  on  these  figures,  the  cost 
impact  of  the  proposed  modification 
requirement  on  U.S.  operators  is 
estimated  to  be  $5,915  per  Group  1 
airplane  and  $5,467  per  Group  2 
airplane. 

The  cost  impact  figiires  discussed 
above  are  based  on  assiunptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  futiuB  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  nile"  under  the  EXTT 
Regulatory  Policies  and  Procediues  (44 
FR  11034.  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 


39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g),  40113, 44701. 

$39.13    [Aimndad] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Docket  96-NM-135- 
AD. 

AppUcabtiity:  Model  DC-10-10,  -30,  and 
-40  series  airplanes,  and  KC-10  (military) 
series  airplanes;  as  listed  in  McDonnell 
Douglas  Service  Bulletin  DClO-54-096, 
Revision  03,  dated  February  6, 1996; 
cerUficated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affiected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduction  in  the  structural 
integrity  of  the  number  4  banjo  fitting  on  the 
rear  spar  of  the  vertical  stabilizer,  which 
could  ultimately  result  in  a  reduction  in  the 
ability  to  control  the  airplane  during  flight 
and  groimd  operations,  accomplish  the 
follo%sring: 

(a)  Prior  to  the  acciunulation  of  5,000  total 
landings,  or  within  1,500  landings  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  perform  a  high  frequency  eddy  ciurent 
(HFEC)  inspection  to  detect  cracks  in  the 
upper  and  lower  surface  of  the  aft  flange  of 
the  number  4  banjo  fitting  on  the  rear  spar 
of  the  vertical  stabilizer,  in  accordance  with 
McDonnell  Douglas  Service  Bulletin  DClO- 
54-096,  Revision  03,  dated  February  6, 1996. 

(1)  If  no  crack  is  found,  repeat  the  HFEC 
inspection  thereafter  at  intervals  not  to 
exceed  1,500  landings. 

(2)  If  any  crack  is  found,  prior  to  further 
flight,  repair  the  crack  and  install  the 
modification  in  accordance  with  the  service 
bulletin. 

(b)  Within  5  years  after  the  effective  date 
of  this  AD,  modify  the  vertical  stabilizer  in 
the  area  of  the  number  4  banjo  fitting  on  the 
rear  spar,  in  accordance  with  McDonnell 
Douglas  Service  Bulletin  DCl  0-54-096. 
Revision  03,  dated  February  6, 1996. 
Accomplishment  of  this  modification 
constitutes  terminating  action  for  the 
repetitive  HFEC  inspections  required  by 
paragraph  (a)(1)  of  this  AD. 
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(c)  An  alternativB  method  of  compliance  <x 
adfustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  apiHt)ved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACX3), 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  ACO. 

Note  2:  Inframation  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  August 
22, 1996. 

Dairell  M.  Paderson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[PR  Doc.  96-22011  FUed  8-28-96;  8:45  am] 
BIUMQOOOE  4tie^3-U 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohoi,  Tobacco  and 
Firaarma 

27CFRPart53 

[Notlc*  No.  830] 

RIN  1512-AB49 

Firaarma  and  Ammunition  Exciae 
Taxaa,  Parte  and  Acceaaortea 

AGENCY:  Bureau  of  Alcohol,  Tobacco 

and  Firearms  (ATF),  Department  of  the 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to 
amend  regulations  in  27  CFR  Part  53, 
relating  to  the  manufacturers  excise  tax 
on  firearms  and  ammunition.  Pursuant 
to  26  U.S.C.  4181,  a  tax  is  imposed  on 
the  sale  by  the  manufacturer,  importer 
or  producer  of  pistols,  revolvers, 
firearms  (other  than  pistols  and 
revolvers)  shells,  and  cartridges.  The  tax 
is  10  percent  of  the  sale  price  for  pistols 
and  revolvers,  11  percent  of  the  sale 
price  for  firearms  (other  than  pistols  and 
revolvers)  and  11  percent  of  the  sale 
price  for  shells  and  cartridges.  Current 
regulations  provide  that  no  tax  is 
imposed  by  section  4181  of  the  Internal 
Revenue  Code  on  the  sale  of  parts  or 
accessories  of  firearms,  pistols, 
revolvers,  shells,  and  cartridges  when 
sold  separately  or  when  sold  with  a 
complete  firearm.  This  notice  proposes 
regulations  to  clarify  which  parts  and 
accessories  must  be  included  in  the  sale 


price  when  calculating  the  tax  on 

firearms. 

DATES:  Written  comments  must  be 

received  on  or  before  November  27, 

1996. 

ADDRESSES:  ATF,  P.O.  Box  50221, 

Washington,  DC  20091-0221. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tamara  Light,  Regulations  Branch,  650 

Massachusetts  Avenue,  NW, 

Washington.  DC  20226.  (202)  927-«210. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Bureau  of  Alcohol,  Tobacco  and 
Firearms  (ATF)  is  responsible  for 
collecting  the  firearms  and  ammimition 
excise  tax  imposed  by  section  4181.  The 
Pittman-Robertson  WildUfe  Restoration 
Act,  16  U.S.C.  §  669  et  seq.,  requires  that 
an  amount  equal  to  all  of  the  revenue 
collected  under  section  4181  be  covered 
into  the  Federal  aid  to  wildlife 
restoration  fund.  The  fund  is 
apportioned  to  the  States  for  himter 
safety  programs,  maintenance  of  pubfic 
target  ranges,  and  wildlife  and  wetlands 
conservation.  It  is  important  that  the 
correct  amount  of  Federal  excise  tax 
imposed  by  section  4181  be  collected  in 
order  to  fund  these  programs. 

The  current  regulation  provides  that 
no  tax  is  imposed  by  section  4181  of  the 
Internal  Revenue  Code  on  the  sale  of 
parts  or  accessories  of  firearms,  pistols, 
revolvers,  shells,  and  cartridges  when 
sold  separately  or  when  sold  with  a 
complete  firearm.  This  regulation  was  at 
issue  in  Auto-Ord/ionce  Coqj.  versus 
United  States,  822  F.2d  1566  (Fed.  Cir. 
1987).  In  this  case  a  manufacturer  of 
firearms  sued  to  recover  excise  taxes 
paid  on  sights  and  compensator  units 
sold  with  rifles  it  manufactured.  The 
manufacturer  claimed  that  these  parts 
were  nontaxable  accessories  which 
should  not  be  included  in  the  taxable 
sale  price  of  the  rifles.  The  Internal 
Revenue  Service  (IRS),  the  agency 
responsible  for  administering  the  tax  on 
firearms  at  that  time,  contended  that  the 
sights  and  compensator  units  were 
component  parts  of  the  rifles  which 
must  be  included  in  the  taxable  sale 
price. 

The  court  noted  that  the  position  of 
the  IRS  that  all  component  parts  of  a 
"commercially  complete"  firearm  must 
be  included  in  the  sale  price  was  a 
concept  that  was  not  found  in  the 
regulations.  Since  the  regulations  did 
not  specify  which  parts  are  component 
parts  of  a  firearm  nor  define  the  term 
"accessories,"  the  court  found  that  it 
was  appropriate  to  look  beyond  the 
language  of  the  regulation.  The  court 
discussed  several  dictionary  definitions 
of  the  term  "accessories"  as  well  as 


tariff  and  customs  classification  cases. 
The  coiut  then  held  that  the  sights  and 
compensator  units  were  nontaxable  . 
accessories,  since  they  were  readily 
removable  and  of  secondary  or 
subordinate  importance  to  the  function 
of  the  firearm. 

After  taking  over  the  administration  of 
the  firearms  and  ammunition  excise  tax 
from  the  IRS  in  1991,  ATF  has  issued 
numerous  rulings  on  parts  and 
accessories.  ATF  has  found  it 
increasingly  difficult  to  apply  the 
regulation  on  p>arts  and  accessories  as 
interpreted  by  the  court  in  Auto- 
Ordnance.  For  example,  the  "secondary 
or  subordinate  importance"  test  is 
difficult  to  apply  to  parts  which  are 
essential  for  the  safe  operation  of  the 
firearm.  Arguably,  such  parts  are 
essential  to  the  function  of  the  firearm 
and  should  be  included  in  the  taxable 
sfile  price.  However,  if  such  parts  are 
not  needed  to  fire  the  firearm,  it  is 
possible  that  a  Federal  coiul,  applying 
the  rationale  of  Auto-Ordnance,  would 
hold  that  such  parts  are  nontaxable 
accessories. 

ATF  proposes  to  amend  the 
regulations  relating  to  parts  and 
accessories  to  provide  definitions  for 
"component  parts"  which  must  be 
included  in  the  taxable  sale  price  and 
"nontaxable  parts"  and  "nontaxable 
accessories"  which  are  excluded  from 
the  taxable  sale  price.  The  purpose  of 
these  definitions  is  to  reinstate  the  long- 
standing "commercial  completeness" 
test  of  the  IRS  in  a  manner  which  will 
withstand  judicial  scrutiny.  The  effect 
of  the  proposals  will  be  to  replace  the 
readily  removable/essential  to  the 
function  test  of  the  Auto-Ordnance  case 
with  a  more  objective,  predictable 
standard  to  use  in  determining  whether 
items  sold  with  a  firearm  are  includible 
in  the  tax  basis. 

It  is  possible  that  the  proposed 
regulations  will  result  in  increased  tax 
habiUty  for  some  taxpayers.  However, 
the  more  precise  definitions  should  help 
taxpayers  accurately  calculate  the 
taxable  sale  price  of  their  firearms  and 
avoid  imderpayments,  penalties,  and 
interest. 

Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibihty  Act  relating  to  an  initial  and 
final  regulatory  flexibiUty  analysis  (5 
U.S.C.  603,  604)  are  not  appUcable  to 
this  notice  of  proposed  rulemaking, 
because  the  proposed  rule,  if 
promulgated  as  a  final  rule,  will  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities, 
or  impose  or  otherwise  cause,  an 
increase  in  the  reporting,  recordkeeping 
or  other  compliance  burdens  on  a 
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substantial  number  of  small  entities. 
Accordiilgly,  it  is  hereby  certified  under 
the  provisions  of  Section  3  of  the 
Regulatory  Flexibility  Act  (5  U.S.C 
605(b))  that  this  proposed  rule,  if 
promulgated  as  a  final  rule,  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  factaal  basis  for  such  certification  is 
that  tiiisfiotice  of  proposed  rulemaking 
does  not  impose  any  new  reporting  or 
recordkeeping  requirements.  This  notice 
merely  clarifies  existing  regulations.  A 
copy  of  this  notice  of  proposed 
rulemaking  is  being  sent  to  the  Small 
Business!  Administration  for  comment 
pursuant  to  26  U.S.C.  7605(f). 

Executivie  Order  12866 

It  has  ieen  determined  that  this 
proposea  regulation  is  not  a  significant 
regulatoiy  action  as  defined  by 
Executive  Order  12866.  Accordingly, 
this  proposal  is  not  subject  to  the 
analysis  required  by  this  Executive 
Order. 

Paperwork  Reduction  Act 

The  pmvisions  of  the  Paperwork 
Reductidn  Act  of  1980.  Public  Law  96- 
511,  44  U.S.C.  chapter  35,  and  its 
implementing  regulations,  5  CFR  part 
1320,  dojnot  apply  to  this  notice  of 
proposed  rulemaldng  because  there  are 
no  new  reporting  or  recordkeeping 
requirenients. 

Public  Participation — Written 
Conunen^ 

ATF  r^uests  comments  from  all 
interested  persons.  Comments  received 
on  or  bemre  the  closing  date  will  be 
carefully^  considered.  Comments 
received  after  that  date  will  be  given  the 
same  consideration  if  it  is  practicable  to 
do  so,  biJt  assurance  of  consideration 
cannot  b  >  given  except  as  to  comments 
received  on  or  before  the  closing  date. 
ATF  will  not  recognize  any  material  as 
confidential.  Comments  may  be 
disclosed  to  the  public.  Any  material 
which  thp  commenter  considers  to  be 
confidential  or  inappropriate  for 
disclosure  to  the  public  should  not  be 
included! '"  ^^  conunent.  The  name  of 
the  persdn  submitting  the  comment  is 
not  exempt  firom  disclosure.  During  the 
comment  period,  any  person  may 
request  ski  opportunity  to  present  oral 
testimony  at  a  public  hearing.  However, 
the  Dire<ior  reserves^the  right,  in  light 
of  all  circumstances,  to  determine  if  a 
public  hiring  is  necessary. 

Disclosure 

Copiesj  of  this  notice  and  the  written 
comments  will  be  available  for  public 
inspection  during  normal  business 
hours  at:  ATF  Public  Reading  Room, 


Room  6480,  650  Massachusetts  Avenue, 
NW,  Washington.  DC. 

List  of  Subiects  in  27  CFR  Part  S3 

Administrative  practice  and 
procedure,  Arms  and  munitions, 
Authority  delegations.  Exports,  Imports, 
Penalties,  Reporting  and  recordkeeping 
requirements. 

Authority  and  Issuance 

Accordingly,  27  CFR  Part  53,  entitled 
"Manufacturers  Excise  Taxes — Firearms 
and  Ammunition"  is  proposed  to  be 
amended  as  follows: 

Paragraph  1.  The  authority  citation 
for  27  CFR  Part  53  continues  to  read  as 
follows: 

Autliority:  26  U.S.C  4181,  4182,  4216- 
4219,  4221-4223,  4225,  6001,  6011,  6020, 
6021.  6061, 6071, 6081, 6091, 6101-6104, 
6109.  6151,  6155,  6161,  6301-6303.  6311. 
6402.  6404.  6416.  7502. 

Par  2.  Section  53.61(b}  is  revised  to 
read  as  follows: 

§53.61    Impositkxi  and  rates  o(  tax. 

•        •        *        •        * 

(b)  Parts  or  accessories. 

(1)  In  general.  No  tax  is  imposed  by 
section  4181  of  the  Code  on  the  sale  of 
parts  or  accessories  of  firearms,  pistols, 
revolvers,  shells,  and  cartridges  when 
sold  separately  or  when  sold  wath  a 
complete  firearm  for  use  as  spare  parts 
or  accessories.  The  tax  does  attach, 
however  to  sales  of  completed  firearms, 
pistols,  revolvers,  shells,  and  cartridges, 
and  to  sales  of  such  articles  which, 
although  in  a  knockdown  condition,  are 
complete  as  to  all  component  parts.  All 
component  parts  for  firearms  are 
includible  in  the  tax  basis. 

{2)  Component  Parts.  Component 
parts  are  items  which  would  ordinarily 
be  attached  to  a  firearm  during  use  and, 
in  the  ordinary  course  of  trade,  are 
packaged  with  the  firearm  at  the  time  of 
sale  by  the  manufacturer  or  importer. 

(3)  Nontaxable  Parts.  Parts  sold  with 
firearms  which  duplicate  component 
parts  are  not  includible  in  the  tax  basis. 

(4)  Nontaxable  Accessories.  Items 
which  are  not  designed  to  be  attached 
to  a  firearm  during  use  or  which  are  not, 
in  the  ordinary  course  of  trade,  provided 
with  the  firearm  at  the  time  of  sale  by 
the  manufacturer  or  importer  are  not 
includible  in  the  tax  basis. 

(5)  Separate  sales.  Tax  is  imposed  on 
component  parts  whether  or  not  charges 
for  such  parts  are  billed  separately.  If 
taxable  articles  are  sold  by  the 
manufacturer,  producer,  or  importer 
thereof,  without  component  parts,  the 
separate  sale  of  the  component  parts  to 
the  same  vendee  will  be  considered,  in 
the  absence  of  evidence  to  the  contrary. 
to  have  been  made  in  connection  with 


the  sale  of  the  basic  article,  even  though 
the  component  parts  are  shipped 
separately,  at  the  same  time,  or  on  a 
diflierent  date. 

(6)  Examples,  (i)  In  general.  The 
following  examples  are  provided  as 
guidelines  and  are  not  meant  to  be  all 
inclusive. 

(ii)  Component  parts:  Include  items 
such  as  a  fi'ame  or  receiver,  breech 
mechanism,  trigger  mechanism,  a  barrel, 
a  buttstock,  a  forestock,  a  handguard, 
grips,  buttplate,  fore  end  cap,  trigger 
guard,  a  sight  or  set  of  sights  (iron  or 
optical),  a  sight  mount  or  set  of  sight 
mounts,  a  choke,  a  flash  hider,  a  muzzle 
brake,  a  magazine,  a  set  of  sling  swivels, 
an  attachable  ramrod  for  muzzle  loading 
firearms  when  provided  by  the 
manufacturer  or  importer  for  use  with 
the  firearm  in  the  ordinary  course  of 
commercial  trade.  Parts  in  a  partially 
completed  state  which  can  be  readily 
adapted  for  use.  Any  part  or  parts 
provided  with  the  fireiarm  which  would 
affect  the  tax  status  of  the  firearm,  such 
as  an  attachable  shoulder  stock. 

(iii)  Nontaxable  parts:  Items  such  as- 
extra  barrels,  extra  sights,  optical  sights 
and  moimts  (in  addition  to  iron  sights), 
spare  magazines,  spare  cylinder,  extra 
choke  tubes,  spare  pins. 

(iv)  Nontaxable  accessories:  Items 
such  as  cleaning  equipment,  slings,  slip 
on  recoil  pad  (in  addition  to  standard 
buttplate),  tools,  gun  cases  for  storage  or 
transportation,  separate  items  such  as 
knives,  belt  buckles,  medallions. 
Optional  items  purchased  by  the 
customer  at  the  time  of  retail  sale  which 
do  not  change  the  tax  classification  of 
the  firearm,  such  as  telescopic  sights 
and  moimts,  recoil  pad,  slings,  sling 
swivels,  chokes,  flash  hiders/muzzle 
brakes  of  a  type  not  provided  by  the 
manufacturer  or  importer  of  the  firearm 
in  the  ordinary  course  of  commercial 
trade. 

Signed:  May  29, 1996. 
John  W.  Magaw, 

Director. 

Approved:  June  12, 1996. 
John  P.  Simpson, 

Deputy  Assistant  Secretary  (Regulatory,  Tariff 
and  Tmde  Enforcement). 
IFR  Doc.  96-22044  Filed  8-28-96;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
piVI«»-01-7296b;  FRL-65S2-2] 

Approval  arid  Promulgation  of 
Imptementation  Plan;  Wisconsin;  Site- 
Specific  SIP  Revision  for  the  GenCorp 
Inc-Green  Bay  Facility 

AQB4CY:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule. 

summary:  The  Environmental  Protection 
Agency  (EPA)  proposes  to  approve  a 
revision  to  the  Wisconsin  State 
Implementation  Plan  (SIP)  for  ozone 
that  was  submitted  on  November  17, 
1995.  This  revision  is  an  alternative 
control  method  for  controlling  volatile 
organic  compound  (VOC)  emissions 
from  storage  tanks  at  the  CenCorp  Inc- 
Creen  Bay  facility.  The  EPA  has 
approved  Wisconsin's  general  rule  for 
the  storage  of  VOCs.  The  approved  rule 
states  that  any  deviation  from  the 
specifically  required  control  methods 
found  in  the  State's  rule  must  be  proven 
to  be  equivalent  in  controlling  the  VOC 
emissions  before  being  approved  into 
the  SIP.  Because  GenCorp  Inc.  has 
chosen  a  different  control  method  than 
those  listed  specifically  in  Wisconsin's 
rule,  a  site-specific  SIP  revision  is 
required  to  evaluate  the  control  method 
being  used  at  the  Green  Bay  facility. 

In  the  final  rules  of  this  Federal 
Register,  the  EPA  is  approving  this 
action  as  a  direct  final  without  prior 
proposal  because  EPA  views  this  as  a 
noncontroversial  action  and  anticipates 
no  adverse  comments.  If  no  adverse 
comments  are  received  in  response  to 
that  direct  final  rule,  no  further  activity 
is  contemplated  in  relation  to  this 
proposed  rule.  If  EPA  receives  adverse 
comments,  the  direct  final  rule  will  be 
withdrawn  and  all  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  this 
action.  Any  parties  interested  in 
commenting  on  this  document  should 
do  so  at  this  time. 

DATES:  Comments  on  this  proposed 
action  must  be  received  by  September 
30, 1996. 

ADDRESSES:  Written  comments  should 
be  sent  to:  Carlton  T.  Nash,  Chief, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J),  U.S.  EPA,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604. 

Copies  of  the  proposed  SIP  revision 
and  EPA's  analysis  are  available  for 
inspection  at  the  U.S.  EPA,  Region  5, 
Air  and  Radiation  Division,  77  West 


Jackson  Boulevard,  Chicago,  Illinois 
60604.  (Please  telephone  Douglas 
Aburano  at  (312)  353-6960  before 
visiting  the  Region  5  Office.) 
FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Aburano,  Environmental 
Engineer,  Regulation  Envelopment 
Section,  Air  Programs  Branch  (AR-ISJ), 
U.S.  EPA  ,  Region  5,  Chicago,  Illinois 
60604.  (312)  353-6960. 

Authority:  42  U.S.C.  7401-7671q. 
Dated:  August  5. 1996. 
Valdas  V.  Adamkus, 

Regional  Administrator. 

(FR  Doc.  96-21909  Filed  8-28-96;  8:45  am) 

BILLING  CODE  aS60-60-P 


40  CFR  Part  70 
[AD-FRL-6559-2] 

Clean  Air  Act  Interim  Approval  of 
Operating  Permits  Program;  South 
Coast  Air  Quality  Management  District, 
California 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  The  EPA  proposes  interim 
approval  of  the  title  V  operating  permits 
program  submitted  by  the  South  Coast 
Air  Quality  Management  District  (South 
Coast  or  District)  for  the  purpose  of 
complying  with  federal  requirements  for 
an  approvable  state  program  to  issue 
operating  permits  to  all  major  stationary 
sources  and  to  certain  other  sources. 
Today's  action  also  proposes  approval 
of  South  Coast's  mechanism  for 
receiving  delegation  of  section  112 
standards  as  promulgated. 

In  the  final  rules  section  of  this 
Federal  Register,  EPA  is  promulgating 
interim  approval  of  South  Coast's  title  V 
program  as  a  direct  final  rule  without 
prior  proposal  because  EPA  views  this 
submittal  as  noncontroversial  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  this  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  this  proposed  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  rulemaking.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  document.  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time. 
DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by 
September  3D,  1996. 


ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to:  Ginger 
Vagenas,  Operating  Permits  Section  (A- 
5-2),  Air  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  DC.  75  Hawthorne  Street,  San 
Francisco,  CA  94105. 

Copies  of  the  District's  submittal, 
EPA's  Technical  Support  Document, 
and  other  supporting  information  used 
in  developing  the  proposed  approval  are 
available  for  public  inspection  at  EPA's 
Region  IX  office^diuing  normal  business 
hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ginger  Vagenas  (telephone  415/744- 
1252),  Operating  Permits  Section  (A-5- 
2),  Air  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency. 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105. 
SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
rule  of  the  same  title  which  is  located 
in  the  Rules  section  of  this  Federal 
Register. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  August  14, 1996. 
Felicia  Maipis, 
Eegional  Administrator. 
|FR  Doc.  96-21951  Filed  »-2&-96;  8:45  am) 

BILLMO  CODE  6SaO-60-P 


40  CFR  Part  131 
tFRL-6601-a] 

Water  Quality  Standards  for 
Pennsylvania 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Proposed  rule  and  request  for 

comments. 

SUMMARY:  EPA  is  proposing  water 
quality  standards  that  would  be 
applicable  to  waters  of  the  United  States 
in  the  Commonweahh  of  Pennsylvania. 
The  proposed  standards  address  aspects 
of  Pennsylvania's  water  quality 
standards  that  EPA  disapproved  in 
1994.  EPA  is  taking  this  action  at  this 
time  pursuant  to  a  court  order.  The 
proposed  standards  would  establish  an 
antidegradation  policy,  making 
available  additional  water  quality 
protection  than  currently  provided  by 
Pennsylvania's  "Special  Protection 
Waters  Program." 

DATES:  EPA  will  hold  a  public  hearing 
on  its  proposed  actions  on  October  16, 
1996  horn  1  PM  to  4  PM.  EPA  will 
consider  written  comments  on  the 
proposed  actions  received  by  October 
16,  1996. 

ADDRESSES:  Comments  should  be 
addressed  to  Evelyn  S.  MacKnight, 
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Chief.  PA/rk  Branch,  Office  of 
Watersheds.  3WP11.  Water  Protection 
Division,  EPA.  Region  3,  841  Chestnut 
Building,  Philadelphia,  PA  19107.  The 
public  hearing  will  be  held  at  the  Hilton 
Hotel,  at  Or^e  North  Second  Street, 
Harrisburg,^A  17101.  This  action's 
administrative  record  is  available  for 
review  and  Copying  at  Water  Protection 
Division.  EPA,  Region  3,  841  Chestnut 
Building,  Pliiladelphia,  PA  19107.  For 
access  to  th4  docket  materials,  call 
Denise  Hakiwski  at  215-566-5726  for 
an  appointment.  A  reasonable  fee  will 
be  charged  lor  copies. 
FOR  FURTHEII  INR}flMATION  CONTACT: 
Evelyn  S.  \^cKnight,  Chief,  PA/DE 
Branch,  3WPH,  Office  of  Watersheds, 
Water  Prot&rtion  Division,  EPA,  Region 
3,  841  Chesi  nut  Building,  Philadelphia, 
PA.  telepho|ie:  215-566-5717. 

SUPPtEMENTARY  INFORMATION: 

A.  Potentially  Affected  Entities 

Today's  proposal  would  establish  a 
Federal  antinegradation  policy 
applicable  to  waters  of  the  United  States 
in  the  Comnionwealth  of  Pennsylvania. 
Entities  potentially  affected  by  this 
action  are  tl  ose  dischargers  (e.g., 
industries  o'  municipalities)  that  may 
request  autliorization  for  a  new  or 
increased  discharge  nf  pollutants  to 
waters  of  thft  United  States  in 
Pennsylvania.  This  list  is  not  intended 
to  be  exhaustive,  but  rather  a  guide  for 
readers  regarding  entities  potentially 
affected  by  ttiis  action.  Other  types  of 
entities  not  listed  could  also  potentially 
be  affected.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particulbr  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATIOf^  CONTACT  section. 

B.  Background 

Under  sedtion  303  (33  U.S.C.  1313)  of 
the  Clean  VWater  Act  (CWA),  States  are 
required  to  develop  water  quality 
standards  fc  r  waters  of  the  United  States 
within  the  £  tate.  States  are  required  to 
review  their  water  quality  standards  at 
least  once  e'  'ery  three  years  and,  if 
appropriate,  revise  or  adopt  new 
standards.  33  U.S.C.  1313(c).  States  are 
required  to  i  ubmit  the  results  of  their 
triennial  rev  iew  of  their  water  quality 
standards  tc  EPA.  EPA  reviews  the 
submittal  ar  d  makes  a  determination 
whether  to  i  pprove  or  disapprove  any 
new  or  revis  ed  standards. 

Minimum  elements  which  must  be 
included  in  each  State's  water  quality 
standards  regulations  include:  use 
designation! ;  for  all  waterbodies  in  the 
State,  water  quality  criteria  sufficient  to 
protect  thosi!  designated  uses,  and  an 
antidegradation  policy  consistent  with 


EPA's  water  quality  standards 
regulations  (40  CFR  131.6).  States  may 
also  include  in  their  standards  policies 
generally  affecting  the  standards' 
application  and  implementation  (40 
CFR  131.13).  These  policies  ar©  subject 
to  EPA  review  and  approval  (40  CFR 
131.6(f),  40  CFR  131.13). 

Today's  proposed  rule  involves 
antidegradation.  40  CFR  131.12  requires 
States  to  adopt  antidegradation  policies 
that  provide  three  levels  of  protection  of 
water  quality.  Under  40  CFR 
131.12(a)(1),  referred  to  as  Tier  1, 
existing  instream  water  uses  and  the 
level  of  water  quahty  necessary  to 
protect  the  existing  uses  are  to  be 
maintained  and  protected.  Existing  uses 
are  those  uses  that  existed  on  or  since 
November  28, 1975.  Tier  1  represents 
the  "floor"  of  water  quality  protection 
afforded  to  all  waters  of  the  United 
States.  Under  40  CFR  131.12(a)(2), 
referred  to  as  Tier  2  or  High  Quality 
Waters,  where  the  quality  of  the  waters 
exceed  levels  necessary  to  support 
propagation  of  fish,  shellfish,  and 
wildlife  and  recreation  in  and  on  the 
water,  that  quality  shall  be  maintained 
and  protected  unless  the  State  finds, 
after  public  participation  and 
intergovernmental  review,  that  allowing 
lower  water  quality  is  necessary  to 
accommodate  important  economic  or 
social  development  in  the  area  in  which 
the  waters  are  located.  In  allowing  such 
degradation  orlower  water  quality,  the 
State  shall  assure  water  quality  adequate 
to  protect  existing  uses  fully.  Further, 
the  State  shall  assure  that  there  shall  be 
achieved  the  highest  statutory  and 
regulatory  requirements  for  all  new  and 
existing  point  sources  and  all  cost- 
effective  and  reasonable  best 
management  practices  for  nonpoint 
source  control.         

Finally,  under  40  CFR  131.12(a)(3), 
known  as  Tier  3  or  Outstanding 
National  Resource  Waters  (ONRWs), 
where  a  state  determines  that  high 
quality  waters  constitute  an  outstanding 
National  resource,  such  as  waters  of 
National  and  State  parks  and  wildlife 
refuges  and  waters  of  exceptional 
recreational  or  ecological  significance, 
that  water  quality  shall  be  maintained 
and  protected. 

Section  303(c)(4)  (33  U.S.C. 
1313(c)(4))  of  the  CWA  authorizes  EPA 
to  promulgate  water  quality  standards 
for  a  State  when  EPA  disapproves  the 
State's  water  quality  standards,  or  in 
any  case  where  the  Administrator 
determines  that  a  new  or  revised  water 
quality  standard  is  needed  in  a  State  to 
meet  the  CWA's  requirements. 

hi  June  1994,  EPA  Region  3 
disapproved  portions  of  Pennsylvania's 
standards  pursuant  to  Section  303(c)  of 


the  CWA  and  40  CFR  131.21,  including 
portions  of  the  antidegradation  policy, 
known  in  Pennsylvania  as  the  Special 
Protection  Waters  Program,  relating  to 
protection  of  existing  uses,  criteria  used 
to  define  High  Quality  Waters  and 
protection  afforded  to  Exceptional  Value 
Waters  as  equivalent  to  ONRWs. 

The  Pennsylvania  Department  of 
Environmental  Protection 
("Pennsylvania"  or  "the  Department") 
responded  to  EPA's  disapproval  on 
September  2, 1994.  In  that  letter,  the 
Department  made  a  commitment  to 
consider  enhancements  to 
Pennsylvania's  High  Quality  Waters 
program  through  a  public  review  and 
discussion  process.  At  that  time,  the 
Department  stated  it  did  not  intend  to 
reconsider  the  protection  of  existing 
uses  or  the  protection  of  ONRWs 
because  it  felt  that  existing  authorities 
met  the  intent  of  EPA's  regulation.  Since 
that  time,  the  Department  has  initiated 
a  regulatory  negotiation  process  which 
is  considering  changes  to  all  three  tiers 
of  Pennsylvania's  antidegradation 
pohcy.  By  letter  dated  October  5, 1994, 
EPA  determined  that  Pennsylvania  had 
not  issued  new  or  revised  water  quality 
standards  that  addressed  its  disapproval 
of  the  antidegradation  policy  elements. 

Following  a  public  meeting  on 
January  11, 1995,  and  a  public  hearing 
on  April  20, 1995,  Pennsylvania  offered 
to  EPA  a  plan  to  reassess  its 
antidegradation  policy,  or  Special 
Protection  Waters  Program. 
Pennsylvania  initiated  a  regulatory 
negotiation,  or  "reg-neg",  to  involve 
stakeholders  in  the  process.  The  reg-neg 
group  began  meeting  in  June  1995  and 
issued  an  interim  report  on  April  1, 
1996,  recommending  to  Pennsylvania 
officials  how  some  provisions  of  the 
Commonwealth's  regulation  should  be 
changed.  EPA  has  participated  in  the 
reg-neg  process  in  an  advisory  capacity 
and  informed  the  reg-neg  group  of  this 
rulemaking  action. 

Based  on  these  negotiations,  the 
Department  announced  in  the 
Pennsylvania  Bulletin,  May  4, 1996,  the 
availability  of  proposed  changes  to  the 
antidegradation  provisions  of  the 
Commonwealth's  water  quality 
standards.  The  Department  also  held  a 
public  hearing  on  June  18, 1996,  to  seek 
comment  on  those  regulations.  SPA  is 
continuing  to  work  with  Pennsylvania 
in  reviewing  any  proposed  or  final 
changes  to  Pennsylvania  regulations. 
The  reg-neg  group  met  on  August  1 , 
1996  to  discuss  its  final 
recommendations.  The  group  decided 
that  the  member  organizations  of  the 
reg-neg  group  would  submit  separate 
reports  to  the  £)epartment  to  offer 
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recommendations  in  the 
Commonwefdth's  regulation. 

On  April  18, 1996,  concerned  with 
the  time  that  had  elapsed  since  EPA's 
disapproval,  the  United  States  District 
Court  for  the  Eastern  District  of 
Pennsylvania  ordered  EPA  to  prepare 
and  pubhsh  proposed  regulations 
setting  forth  revised  or  new  water 
quality  standards  for  the 
Commonwealth's  antidegradation 
provisions  disapproved  in  June  1994. 
Raymond  Proffitt  Foundation  v. 
Browner,  Qvil  Docket  No.  95-0861  (E. 
D.  Pa).  The  court  stated  that  EPA  was 
not  to  delay  its  rulemaking  anymore  to 
accommodate  the  Commonwealth's 
schedule.  Consistent  with  the  Court's 
order,  this  Federal  Register  notice 
proposes  standards  related  to 
Pennsylvania's  antidegradation  policy. 

EPA's  long-standing  practice  in  the 
water  quality  standards  program  has 
been  to  suspend  adoption  of  Federal 
rules  if  a  State  adopts  appropriate  rules 
and  EPA  approves  them  during  the 
Federal  promulgation  process.  In 
addition,  if  a  State  adopts  rules  that  are 
approved  by  EPA  following  a  final 
Federal  promulgated  rule,  EPA's 
practice  is  to  withdraw  the  Federal  rule. 
Thus,  notwithstanding  today's  proposal, 
EPA  strongly  encourages  the 
Commonwealth  to  pursue  its  on-going 
effort  to  adopt  appropriate  standards 
which  will  make  Federally  promulgated 
standards  unnecessary. 

C  Proposed  Standards 

1.  Ensuring  That  Existing  Uses  Will  Be 
Maintained  and  Protected  as  Required 
Under  40  CFR  131.12(a)(1) 

In  June  1994,  EPA,  Region  3, 
disapproved  Pennsylvania's  water 
quaUty  standards  at  25  PA  Code  §§  93.1, 
93.4  and  93.9  because  those  provisions 
taken  together  do  not  ensure  full 
consistency  with  the  broad  protection 
required  by  1  ier  1  of  the  Federal 
antidegradation  requirements,  which 
requires  that  existing  uses  shall  be 
maintained  and  protected.  See  40  CFR 
131.12(a)(1). 

Pennsylvania's  definition  of  existing 
uses  in  25  PA  Code  93.1  is  consistent 
with  Federal  regulations  and  was 
approved  by  EPA  in  June  1994. 
However,  Pennsylvania's  regulations  in 
25  PA  Code  §  93.4(d)(1)  make  the 
application  of  that  existing  use 
definition  inconsistent  with  Federal 
requirements.  Pennsylvania  regulation 
at  25  PA  Code  §  93.4  explicitly  protects 
existing  uses  only  through 
Pennsylvania's  designated  use  process. 
Specifically,  Pennsylvania's  regulation 
at  25  PA  Code  §  93.4(d)(1)  provides  that 
when  an  evaluation  of  technical  data 


establishes  that  a  waterbody  attains  the 
criteria  for  an  existing  use  that  is  more 
protective  of  the  waterbody  than  the 
current  designated  use,  that  waterbody 
will  be  protected  at  its  existing  use  until 
the  conclusion  of  a  rulemaking  action. 
After  the  rulemaking  action  the 
waterlxxiy  will  be  protected  only  at  its 
designated  use. 

In  some  cases  the  designated  use  will 
not  adequately  protect  the  existing  use. 
For  instance,  Pennsylvania  regulation 
requires  that  the  waterbody  attain  the 
criteria  for  the  more  protective 
designated  use  as  a  condition  of 
upgrading  to  that  more  protective  use. 
In  cases  where  the  existing  use  is  not 
protected  by  the  ciurent  (lower) 
designated  use,  ard  the  waterbody  does 
not  attain  criteria  necessary  for  the 
higher  designated  use,  the  existing  uses 
may  not  be  adequately  protected.  Even 
where  the  IDepartment  has  identified 
that  an  existing  use  merits  additional 
protection  and  where  the  technical 
evaluation  of  water  quality  allows  for  an 
upgraded  designated  use,  there  is  no 
requirement  that  the  Commonwealth 
j)ermanently  protect  the  existing  use. 
The  overall  effect  of  Pennsylvania's 
regulation  is  that  if  the  Conunonwealth, 
in  its  rulemaking  proceeding,  does  not 
revise  its  designated  use  to  protect  the 
existing  use,  that  existing  use  would  not 
thereafter  be  afforded  adequate 
protection. 

Pennsylvania's  September  2, 1994 
response  to  EPA's  disapproval 
expressed  the  view  that  its  approach  to 
the  protection  of  existing  uses  is 
substantially  equivalent  to  the  Federal 
regulation,  and  is  actually  preferable  to 
the  EPA  approach  because  of  its 
technical  justification  requirements  and 
public  participation  requirements. 
Although  EPA  believes  that 
Pennsylvania's  regulatory  procedure  to 
compare  use  designations  with  existing 
uses  is  an  appropriate  step  in  updating 
use  designations,  Federal  regulations  do 
not  allow  existing  use  protection  to  be 
removed  as  could  occur  through 
Pennsylvania's  use  designation 
rulemaking. 

EPA's  guidance  interprets  the  Tier  1 
antidegradation  policy  to  require  that 
"(n|o  activity  is  allowable  under  the 
antidegradation  policy  which  would 
partially  or  completely  eliminate  any 
existing  use  whether  or  not  that  use  is 
designated  in  a  State's  water  quality 
standards."  See  EPA's  "Questions  & 
Answers  on:  Antidegradation"  August 
1985,  page  3.  The  purpose  of  Tier  1  of 
the  antidegradation  policy  is  to 
maintain  and  protect  the  existing  uses 
and  the  water  quality  necessary  to 
sustain  the  existing  uses.  Tier  1 
protection  applies  to  all  waters. 


including  those  waters  that  have 
exceptionally  good  water  quality  and 
also  to  those  that  presently  do  not  meet 
water  quality  standards. 

In  Older  to  ensure  that  the  standards 
governing  Tier  1  antidegradation 
protection  in  Pennsylvania  are 
consistent  with  the  CWA,  EPA  is 
proposing  to  adopt  language  that 
ensures  existing  uses  shall  be 
maintained  and  protected  in  accordance 
with  40  CFR  131.12(a)(1).  This 
regulation,  if  finalized,  will  be  the 
applicable  antidegradation  Tier  1  policy 
in  Pennsylvania  notwithstanding 
differences  with  Pennsylvania 
Regulations  at  25  PA  Code  93.4(d)(1). 
The  practical  effect  of  the  language  will 
be  to  protect  all  existing  uses,  including 
providing  protection  for  existing  uses 
that  may  be  more  specific,  or  require 
more  protection,  than  Pennsylvania's 
designated  uses. 

Pennsylvania  has  recently  proposed 
changes  to  its  antidegradation  policy 
that  would  protect  existing  uses  without 
formal  rulemaking  through 
Pennsylvania's  use  designation  process. 
See  25  Pennsylvania  Bulletin  2131-32 
(May  4, 1996).  If  Pennsylvania 
promulgates  this  proposal  as  a  final 
rule,  it  may  make  a  Federal 
promulgation  unnecessary. 

2.  Ensuring  the  Pennsylvania's  High 
Quality  Designation  Adequately  Protects 
All  Waters  That  Qualify  for  Protection 
Under  the  Federal  Tier  2  Set  Forth  in  40 
CFR  3131.12(a)(2) 

In  order  to  afford  equivalent 
protection  to  that  afforded  by  Tier  2  of 
the  Federal  p>olicy  set  forth  in  40  CFR 
§  131.12(a)(2),  Pennsylvania  has 
developed  a  Special  Protection  Waters 
Program  which  utilizes  the 
designational  approach,  i.e.,  designates 
specific  waters  as  High  Quality.  The 
High  Quality  Waters  Policy  is  set  forth 
in  25  PA  Code  §§  93.3.  93.7,  93.9  &  95.1, 
and  the  Department's  Special  Protection 
Waters  Handbook  (November  1992). 
High  Quality  Waters  are  defined  in 
Pennsylvania's  water  quality  standards 
as  "[a]  stream  or  watershed  which  has 
excellent  quality  waters  and 
environmental  or  other  features  that 
require  special  water  quality 
protection".  25  Pa  Code  §93.3.  Once 
designated  as  High  Quality,  those,  waters 
are  afforded  a  level  of  protection 
consistent  with  EPA's  Tier  2. 

In  June  1994,  EPA  disapproved  a 
portion  of  Pennsylvania's  High  Quality 
Waters  Policy  because  the  policy 
requires  that  a  stream  must  possess 
"excellent  quality  waters  and 
environmental  or  oth«-  features  *  *  *" 
to  receive  Special  Protection.  That 
definition  may  exclude  waters  that 
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would  be  protected  under  the  Federal 
Tier  2  pol^ry.  The  Federal  polic7 
provides  iter  2  protections  to  all  waters 
with  water  quality  exceeding  levels 
necessary  lo  support  propagation  of  fish, 
shellfish,  and  wildlife  and  recreation  in 
and  on  the,  water.  In  contrast, 
Pennsylvania's  High  Quality  Waters 
Policy  also  requires  such  waters  to 
include  "environmental  or  other 
features  th^t  require  special  water 
quality  protection." 

Pennsylvania's  1994  305(b)  report 
indicates  that  Pennsylvania's  more 
restrictive  policy  can  be  under 
protective.  {Of  the  24,947  stream  miles 
assessed  (Out  of  53,962  total  miles), 
20,307  fully  support  Pennsylvania's 
designated  stream  uses;  in  contrast, 
Pennsylvania's  ourent  program  only 
protects  approximately  13,000  stream 
miles  as  H^  Quality  and  1300  as 
Exceptional  Value.  In  addition,  varioiis 
Department  Special  Protection  water 
quality  reports  cite  water  quality  data 
showing  that  specific  waters  had 
excellent  water  quality  but  still  did  not 
receive  High  Quality  protection  because 
of  a  lack  of  other  environmental, 
recreational  or  special  amenities. 

The  proposed  Federal  rule  makes 
available  Federal  Tier  2  protection  for 
Pennsylvania  waters  on  the  basis  of 
water  qual^y  alone.  EPA  is  proposing  to 
accomplish  that  by  promulgating  the 
language  in  40  CFR  131.12(a)(2}.  This 
promulgation  would  have  the  effect  of 
making  Tiar  2  protection  available  to  all 
waters  whc^e  quality  "exceeds  levels 
necessary  tb  support  propagation  of  fish, 
shellfish,  and  wildlife  and  recreation  in 
and  on  the  water." 

Ant)ther  option  for  accomplishing  this 
would  be  slinply  to  promulgate  the 
definition  (>f  High  C^iality  Water  from 
25  Pa  Code.  §  93.3  but  without  the 
phrase  "and  environmental  or  other 
features  wliich  require  special  criteria." 
EPA  seeks  iromments  on  each  of  these 
options.     I 

Under  eiiher  option,  the  current  State 
process  forjreviewing  proposals  to  lower 
water  quality  would  be  unchanged;  the 
only  effect  of  the  Federal  promulgation 
would  be  t<)  require  that  waters  whose 
quality  exceeds  water  quality  standards 
not  be  prewnted  fit)m  being  protected  at 
the  High  Quality  designation  because 
they  lack  "environmental  or  other 
features",  i 

In  Pennsvlvania's  September  2, 1994 
response  to  EPA's  disapproval,  the 
Department  indicated  that  it  would 
consider  enhancements  to  its  High 
Quality  Waters  program.  However,  due 
to  the  potential  effects  of  such  a  change, 
Pennsylvaijia  wanted  to  provide  an 
opportunity  for  public  review  and 
discussion  of  alternatives  prior  to 


proposing  regulatory  changes.  As 
discussed  above,  the  Department 
convened  a  group  of  interested 
stakeholders  representing 
conservationists,  the  regulated 
community  and  government  (including 
EPA)  in  a  regulatory  negotiatioil 
process.  The  group  discussed  a  variety 
of  options  for  draning  a  new  High 
Quality  Waters  regulation,  including 
revising  the  High  Quality  Waters 
definition  to  delete  the  requirements  for 
"and  environmental  or  other  features." 
See  25  Pennsylvania  Bulletin  2131-32 
(May  4, 1996).  If  Pennsylvania  were  to 
finalize  this  proposal  prior  to  the 
completion  of  the  Federal  rulemaking,  it 
may  make  the  Federal  promulgation 
unnecessary. 

3.  Ensuring  That  Pennsylvania's  Highest 
Quality  Waters  May  Be  Provided  a  Level 
of  Protection  Fully  Equivalent  to  Tier  3 
of  the  Federal  Policy 

Peimsylvania  considers  its 
Exceptional  Value  Waters  designation  as 
part  of  the  Special  Protection  Waters 
Program  to  be  equivalent  to  Tier  3.  The 
Exceptional  Value  Policy  is  set  forth  in 
25  PA  Code  §§93.3.  93.7,  93.9  &  95.1, 
and  the  Department's  Special  Protection 
Handbook,  which  contains 
implementation  procedures  for 
Exceptional  Value  protection.  The  Code 
and  the  Handbook  must  be  read  together 
to  understand  the  effect  of  the 
Exceptional  Value  policy. 

As  described  in  tne  Handbook, 
Pennsylvania  requires  Exceptional 
Value  Waters  to  be  protected  at  their 
existing  quality  to  the  extent  that  no 
adverse  measurable  change  in  existing 
water  quality  would  occur  as  a  result  of 
a  point  source  permit.  A  change  is 
considered  measiuable  "if  the  long-term 
average  in-stream  concentration  of  the 
parameter  of  concern  can  be  expected, 
after  complete  mix  of  stream  and 
wastewater,  to  differ  from  the  mean 
value  established  from  historical  data 
describing  background  conditions  in  the 
receiving  stream"  or  at  selected 
Pennsylvania  reference  sites. 

This  level  of  protection  accorded  to 
Exceptional  Value  Waters  is  not 
sufficient  to  assure  that  water  quality 
shall  be  maintained  and  protected  as 
required  by  the  Federal  Tier  3 
requirement  at  40  CFR  131.12(a)(3).  For 
example,  it  may  only  protect  against 
lowering  of  water  quality  when  point 
sources  are  involved.  40  CFR  131.12 
requires  that  water  quality  be 
maintained  and  protected;  the  pollutant 
source  is  not  a  determining  factor.  In 
addition,  prohibited  changes  in  water 
quality  are  based  on  measurable 
instream  concentrations.  For  many 
pollutants,  especially  highly 


bioaccumulative  ones,  using  measurable 
instream  concentration  to  detect  change 
would  not  be  appropriate  because 
detection  levels  can  be  substantially 
higher  than  the  instream  concentrations 
and,  in  some  cases,  the  criteria.  In  such 
circvunstances,  significant  lowering  of 
water  quality,  including  exceedances  of 
criteria,  could  occur  without 
"measurable"  instream  concentrations 
changing  as  defined  by  Pennsylvania's 
rule.  In  such  instances,  control  of 
discharge  concentrations,  rather  than 
measurable  instream  concentrations,  is 
appropriate. 

Moreover,  Pennsylvania's  rule  defines 
measurable  change  as  based  on  a  long- 
term  average  instream  concentrations 
compared  to  mean  historical  data.  In 
practice  this  can  lead  to  significantly 
increased  discharges  and  pollutant 
loads.  Also,  the  concentration  difi^erence 
is  determined  "after  complete  mix  of 
stream  and  wastewater".  Depending  on 
mixing  characteristics,  this  "mixing 
zone"  can  be  substantial  and  could 
constitute  a  large  portion  of  the 
designated  segment  where  significant 
lowering  of  water  quality  can  occur. 
Any  new  or  increased  mixing  zone  will 
lower  water  quality  in  at  least  a  portion 
of  the  waterbody.  Finally,  discharge 
permits  for  sewage  treatment  facilities 
handling  less  than  1000  gallons  per  day 
(gpd)  and  for  storm  water  are  exempt 
fit)m  the  Exceptional  Value 
requirements. 

EPA  disapproved  the 
Commonwealth's  Exceptional  Value 
designation  on  June  6, 1994  because  it 
does  not  fully  satisfy  Federal 
requirements  for  Tier  3  in  40  CFR 
131.12(a)(3).  While  the  Exceptional 
Value  category  is  an  excellent  vehicle  to 
provide  protection  to  important  waters 
in  the  Commonwealth,  for  the  reasons 
above  Pennsylvania's  implementation  of 
it  is  not  entirely  consistent  with  the 
requirements  of  40  CFR  131.12(a)(3). 
EPA's  recommendation  that  no  new  or 
expanded  discharges  should  be 
permitted  to  Tier  3  waters,  except  for 
those  discharges  anticipated  to  be  short- 
term  or  temporary  in  nature,  reflects  the 
fact  that,  based  on  the  reasons  above,  in 
many  circumstances  "no  new  or 
increased  discharge"  is  the  only  method 
to  assure  that  water  quality  is  fully 
maintained  and  protected  in  ONRWs. 

In  response  to  EPA's  disapproval, 
Pennsylvania  stated  in  its  September  2. 
1994  letterthat  it  believed  that  EPA 
lacked  the  legal  authority  to  compel  the 
Commonwealth  to  adopt  a  "no 
discharge"  approach.  EPA's  October  5, 
1994,  response  to  Pennsylvania 
explained  that  the  practice  of 
prohibiting  discharges  to  ONRWs,  while 
not  specified  in  EPA's  regulation,  is  the 
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recomniended  and  most  effective 
approach  for  ensuring  that  existing 
water  quality  is  maintained. 

EPA  Delieves  that,  in  practice, 
Pennsylvania's  policy  of  "no  adverse 
measurable  change"  could  allow 
potentially  significant  discharges  and 
loading  increases  from  point  and 
nonpoint  sources.  At  the  same  time, 
Pennsylvania  has  been  successful  in 
designating  approximately  1300  stream 
miles  in  the  Commonwealth  as 
Exceptional  Value,  often  with 
significant  controversy.  EPA  recognizes 
that  this  success  might  not  have 
occurred  if  new  dis^arges  were  strictly 
prohibited. 

hi  light  of  this  situation,  EPA  is 
proposing  language  that  will  create  a 
new  level  of  antidegradation  protection 
in  Pennsylvania,  a  level  of  protection 
above  that  afforded  by  the  Exceptional 
Value  designation.  This  proposal  will 
provide  Pennsylvania  the  opportunity  to 
designate  appropriate  Pennsylvania 
waters  as  ONRWs,  to  which  no  new  or 
expanded  discharges  would  be  allowed. 
This  ONRW  provision  is  not  intended  to 
replace  or  supplant  the  Exceptional 
Value  category  and  designations  already 
in  place  in  Pennsylvania,  but  rather  to 
supplement  them.  It  would  give  the 
citizens  of  the  Commonwealth  the 
opportunity  to  request  the  highest  level 
of  protection  be  afforded  to  particular 
waters  where  appropriate.  EPA  would 
not  designate  waters  as  ONRWs;  that 
would  be  the  Commonwealth's 
prerogative. 

EPA  is  proposing  to  accomplish  this 
by  promulgating  language  derived  from 
40  CFR  131.12(a)(3).  The  proposed 
language  would  state  that  where  waters 
are  identified  by  the  Commonwealth  as 
ONRWs,  their  water  quaUty  shall  be 
maintained  and  protected.  Consistent 
with  the  recommended  interpretation  in 
its  National  guidance,  EPA  Water 
Quality  Standards  Handbook  at  4-6 
(2nd  ed.  1994),  EPA  would  interpret 
that  provision  to  prohibit,  in  waters 
identified  by  the  Commonwealth  as 
ONRWs,  new  or  increased  dischargers, 
aside  from  limited  activities  which  have 
only  temporary  or  short-term  effects  on 
water  quality. 

EPA  notes  that  there  may  be  other 
formulations  that  meet  the  requirements 
of  40  CFR  131.12(a)(3|and  which 
provide  a  level  of  protection 
substantially  equivalent  to  today's 
proposed  rule.  Permsylvania's  reg-neg 
group  discussed  this  issue  but  did  not 
reach  an  agreement  to  recommend  that 
Pennsylvania  create  a  new  Tier  3  ONRW 
category  of  protection.  If  Pennsylvania 
adopts  either  EPA's  recommended 
interpretation  or  such  an  alternative 
formulation,  and  it  is  approved  by  EPA 


as  meeting  the  requirements  of  40  CFR 
131.12(a)(3).  EPA  would  expect  to 
propose  to  withdraw  this  portion  of  its 
rule. 

EPA  is  seeking  comment  on  its 
proposal  to  create  a  new  category  of 
protection  for  Pennsylvania  waters, 
which  would  give  the  Commonwealth  a 
mechanism  to  provide  protection  frtim 
new  or  increased  dischaiges. 

O.  Relationship  of  This  Rulemaking  to 
the  Great  Lakes  Water  Quality 
Guidance 

On  March  23, 1995,  pursuant  to 
section  118(c)(2)  of  the  CWA,  EPA 
published  Final  Water  Quality  Guidance 
for  the  Great  Lakes  System  (60  FR 
15366),  which  applies  to  the  Great  Lakes 
System,  including  a  small  portion  of 
Pennsylvania  waters.  The  Guidance 
includes  water  quality  criteria, 
implementation  procedures  and 
antidegradation  policies,  which  are 
intended  to  provide  the  basis  for 
consistent,  enforceable  protection  for 
the  Great  Lakes  System.  In  particular, 
the  antidegradation  requirements  are 
more  specific  than  those  set  out  in  40 
CFR  131.12.  Pennsylvania  and  the  other 
Great  Lakes  States  and  Tribes  must 
adopt  provisions  into  their  water  quality 
programs  which  are  consistent  with  the 
Guidance,  or  EPA  will  promulgate  the. 
provisions  for  them. 

Today's  rulemaking,  which  is  being 
undertaken  pursuant  to  section  303  of 
the  Act,  is  independent  of,  and  does  not 
supersede,  the  Guidance.  Regardless  of 
the  outcome  of  today's  rulemaking, 
Pennsylvania  must  still  adopt  an 
antidegradation  policy  for  itis  waters  in 
the  Great  Lakes  Basin  consistent  with 
the  Guidance,  or  EPA  will  promulgate 
such  provisions  for  them.  At  that  time, 
EPA  will  withdraw  any  portion  of 
today's  rule  which  is  inconsistent  with 
such  Great  Lakes  provisions  and  which 
applies  to  Pennsylvania  waters  within 
the  Great  Lakes  basin. 

E.  Endangered  Species  Act 

Pursuant  to  section  7  of  the 
Endangered  Species  Act  (16  U.S.C.  1656 
et  seq.),  Federal  agencies  must  assure 
that  their  actions  are  unlikely  to 
jeopardize  the  continued  existence  of 
listed  threatened  or  endangered  species 
or  adversely  affect  designated  critical 
habitat  of  such  species.  Today's 
proposal  would  extend  antidegradation 
protection  for  waters  that  presently  may 
be  unprotected  or  under-protected  by 
Commonwealth-adopted  standards 
potentially  improving  the  protection 
afforded  to  threatened  and  endangered 
species.  This  action  is  consistent  with 
conunents  made  by  the  U.S.  Fish  and 


WildUfe  Service  (FWS)  regarding  EPA's 
disapproval  in  Tune  1994. 

EPA  initiated  section  7  informal 
consultation  under  the  Endangered 
Species  Act  with  the  FWS  regarding  this 
rulemaking,  and  requested  concurrence 
from  the  FWS  that  Uiis  action  is 
unlikely  to  adversely  affect  threatened 
or  endangered  species.  On  July  31,  1996. 
the  FWS  sent  a  letter  to  EPA  indicating 
that  they  could  not  concur  with  a 
finding  of  no  adverse  affect  to 
threatened  or  endangered  species.  EPA 
may  need  to  initiate  formal  consultation 
with  the  FWS  if  further  discussions  do 
not  result  in  concurrence.  The  FWS  has 
proposed  five  options  that  would  allow 
it  to  make  a  "not  likely  to  adversely 
affect"  determination.  Those  options 
can  be  found  ui  the  FWS  July  31, 1996 
letter,  and  are  included  as  part  of  the 
administrative  record  available  at 
ADDRESSES  above.  EPA  is  also  seeking 
comments  on  the  five  options  that  the 
FWS  has  proposed. 

F.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993)  the  Agency 
must  determine  whether  today's 
proposed  regulatory  action  is 
"significant"  and  therefore  subject  to 
Office  of  Management  and  Budget 
(OMB)  review  and  the  requirements  of 
the  Executive  Order.  The  Order  defines 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  of 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  of  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Because  the  annuaUzed  cost  of  this 
proposed  rule  would  be  significantly 
less  than  $100  million  and  would  meet 
none  of  the  other  criteria  specified  in 
the  Executive  Order,  it  has  been 
determined  that  this  rule  is  not  a 
"significant  regulatory  action"  under 
the  terms  of  Executive  Order  12866. 

G.  Executive  Order  12875,  Enhancing 
the  Intergovernmental  Partnership 

In  compUance  with  Executive  Order 
12875  EPA  has  involved  State  and  local 
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govemmeitts  in  the  development  of  this 
rule.  Prior  io  this  rulemaking  action. 
EPA  participated  with  the  Pennsylvania 
Departmen|t  of  Environmental  Protection 
and  a  grouji  of  stakeholders,  which 
included  governmental  agencies, 
conservation  groups,  public  interest 
groups  and  the  regulated  community,  in 
a  fourteen  inonth  regulatory  negotiation 
(reg-neg3  process.  The  reg-neg  group  was 
charged  to  recommend  program 
modifications  to  Pennsylvania's 
regulation^  on  antidegradation.  The  reg- 
neg  procesi  touched  on  many  issues 
relevant  to  Itoday's  proposal,  including  a 
comprehensive  discussion  on  the  nature 
and  intent  of  the  Federal  regulation.  In 
preparing  ft)r  today's  proposal.  EPA  has 
also  consulted  with  the  E)epartment 
extensively  and  informed  them  and  the 
reg-neg  group  of  our  rulemaking 
process.  EP^  has  scheduled  a  public 
hearing  on  the  proposed  action  for 
October  16;  1996. 

H.  Regulatory  Flexibility  Act,  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996 

The  Regiilatory  Flexibility  Act  (RFA) 
provides  that,  whenever  an  agency  is 
required  under  5  U.S.C.  553  to  publish 
a  general  notice  of  rulemaking  for  any 
proposed  rule,  an  agency  must  prepare 
an  initial  r^ulatory  flexibility  analysis 
unless  the  head  of  the  agency  certiBes 
that  the  prdposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  5 
U.S.C.  603  h  605.  The  purpose  of  the 
RFA  is  to  e$tabhsh  procedures  that 
ensure  thatj Federal  agencies  solicit  and 
consider  alternatives  to  rules  that  would 
minimize  toeir  potential  impact  on 
small  entities. 

EPA  has  determined  that  any  costs 
imposed  by  this  rule  would  not  impose 
a  significant  impact  on  a  substantial 
number  of  small  entities.  Therefore,  for 
the  reasonsi  discussed  in  more  detail 
below,  no  legulatory  flexibility  analysis 
has  been  p^pared.  Despite  these 
conclusion^,  however,  EPA  has 
considered  the  potential  effects  of  this 
rule  on  small  entities  to  the  extent  that 
it  can,  and  nas  included  that  analysis  in 
the  administrative  record  of  this 
rulemaking.  EPA  specifically  invites 
pubUc  compient  on  its  determination. 

First,  thelproposed  changes  with 
respect  to  Tier  3.  ONRWs.  in 
Pennsylvania  will  have  no  predictable 
economic  i|npact  on  current  dischargers 
who  may  b^  small  entities. 
PromulgaUbn  of  the  proposed  provision 
will  merel)j  result  in  an  opportimity  for 
the  Commonwealth  to  provide  a  higher 
level  of  protection  than  presently 
available  u  ider  the  State  regulation.  By 


itself,  this  rule  does  not  impose  any 
burdens  on  dischargers.  Any  economic 
impact  on  small  entities  in 
Pennsylvania  would  arise  only  as  the 
result  of  future  decisions  by  the 
Commonwealth  which  are  not 
attributable  to  EPA's  rulemaking  action 
here.  Furthermore,  any  economic 
impact  is  dependent  on  t^yo  unknown 
variables.  The  first  is  whether  the 
Commonwealth,  in  fact,  will  choose  to 
reclassify  any  Commonwealth  waters  as 
ONRWs.  The  second  is  whether,  in  the 
event  of  reclassification,  any  current, 
small  entity  discharger  that  wished  to 
increase  its  discharges  would  need  to 
install  additional  wastewater  treatment 
in  order  to  comply  with  ONRW  limits. 
Because  this  rule  does  not  impose  any 
predictable  impacts,  EPA  believes  that 
no  RFA  analysis  is  required. 

Second,  with  respect  to  Tier  2,  High 
Quality  Waters,  this  rule  similarly  does 
not  impose  any  predictable  impacts 
with  the  one  exception  described  below. 
It  is  true  that  EPA's  proposal  would 
likely  require  the  Commonwealth  of 
Pennsylvania  to  increase  the  number  of 
waters  that  are  classified  as  High 
Quality  Waters.  However,  any  economic 
consequences  that  would  flow  from  this 
are  largely  uncertain  because  they  are 
wholly  dependent  on  discretionary 
State  decisions  and  the  activities  of 
individual  dischargers. 

Thus,  in  the  event  that  some  waters 
received  Tier  2  protections  as  a  result  of 
today's  rule,  a  discharger  wishing  to 
increase  its  discharge  with  a  resulting 
degradation  of  a  High  Quality  Water, 
could  request  Pennsylvania  to  authorize 
the  discharge  (and  a  resulting  lowering 
of  the  water  quality  for  the  affiected 
waters).  If  Pennsylvania  granted  the 
request,  there  would  be  no  economic 
cost  to  the  discharger  other  than  the  cost 
of  its  request  to  Pennsylvania.  In  the 
event  Pennsylvania  denied  the  request, 
the  discharger  would  bear  the  cost  of 
whatever  additional  controls  are 
required  to  meet  the  standards  for  High 
Quality  Water.  Thus,  depending  on 
further  action  by  the  Commonwealth  of 
Pennsylvania,  there  could  be  some  or  no 
economic  consequences  flowing  from 
adoption  of  EPA's  proposal.  Given  these 
facts,  EPA  cannot  predict  jwith  any 
certainty  the  economic  consequences  of 
EPA's  action,  and  consequently, 
concludes  for  purposes  of  this 
rulemaking,  that  no  RFA  analysis  is 
reouired. 

As  noted,  this  proposal  could  increase 
the  number  of  dischargers  (and 
presvunably  small  entity  dischargers) 
having  to  supply  the  necessary 
documentation  to  support  a  request  for 
a  discharge  that  would  lower  water 
quality  for  new  Tier  2  High  Quality 


Waters  in  Pennsylvania.  EPA  did 
examine  the  costs  of  making  such 
submittals  and  concluded  that,  relying 
on  conservative  assumptions,  this  cost 
would  not  impose  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities. 

Third,  with  respect  to  Tier  1,  the 
proposal  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Because  of  a  number  of  factors, 
it  is  difficult  to  predict  what,  if  any, 
effect  the  Tier  1  proposal  would  have  on 
small  entities.  There  is  uncertainty 
whether  any  waterbodies  will  have 
existing  uses  not  protected  by  current 
use  designation.  EPA  expects  this  to  be 
a  rare  occurrence.  Since  1993.  EPA  has 
reviewed  dozens  of  Pennsylvania  stream 
use  redesignations  and  has  identified 
only  three  streams  where  the  fishery 
designation  would  not  fully  protect  the 
existing  use;  even  in  those  cases, 
Pennsylvania  adequately  protected 
those  fisheries  as  existing  uses  by 
changing  the  designation.  Based  on  this 
information,  EPA  concludes  that  the 
Tier  1  proposal  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

Accordingly,  pursuant  to  section 
605(b)  of  the  RFA,  the  Administrator  is 
certifying  that  today's  proposal,  if 
promulgated,  will  not  have  a  significant 
economic  imfract  on  a  substantial 
number  of  small  entities.  EPA  solicits 
public  comment  on  EPA's  analysis  and 
conclusions  conducted  piu^uant  to  the 
Regulatory  Flexibility  Act. 

I.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local  and 
tribal  governments,  in  the  aggregate,  or 
to  the  private  sector,  of  $100  million  or 
more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
niunber  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
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or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted. 

Before  EPA  estabUshes  anyTegulatory 
requirements  that  may  significantly  or 
imiquely  affect  small  governments, 
including  tribal  governments,  it  must 
have  developed  imder  section  203  of  the 
UMRA  a  small  government  agency  plan. 
The  plan  must  provide  for  notifying 
potentially  affected  small  governments, 
enabling  officials  of  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

As  noted  above,  this  rule  is  limited  to 
antidegradation  designations  within  the 
Comnionwealth  of  Pennsylvania.  EPA 
has  determined  that  this  rule  contains 
no  regulatory  requirements  that  might 
significantly  or  uniquely  afleci  small 
governments.  EPA  has  also  determined 
that  this  rule  does  not  contain  a  Federal 
mandate  that  may  result  in  expenditiues 
of  $100  million  or  more  for  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  the  private  sector  in  any  one  year. 
Thus,  today's  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA. 

J.  Paperworic  Reduction  Act 

This  proposed  action  requires  no 
information  'collection  activities  subject 
to  the  Paperwork  Reduction  Act,  and 
therefore  no  Information  Collection 
Request  (ICR)  will  be  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  in  compliance  with 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et seq. 

List  of  Subjects  in  40  CFR  Part  131 

Environmental  protection.  Water 
pollution  control.  Water  quahty 
standards. 

Dated:  August  22, 1996. 
Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  part  131  of  title  40  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  131— WATER  QUALfTY 
STANDARDS 

1.  The  authority  citation  for  part  131 
continues  to  read  as  follows: 

Authari^  33  U.S.C  1251  et  seq. 


Subpart  D— (Amended] 

2.  Section  131.32  is  added  to  read  as 
folloMTs: 

§131^    Pmnaylvahia. 

(a)  Antidegradation  policy.  This 
antidegradation  policy  shall  be 
applicable  to  all  waters  of  the  United 
States  within  the  Commonwealth  of 
Pennsylvania,  including  wetlands. 

(1)  Existing  in-stream  uses  and  the 
level  of  water  quality  necessary  to 
protect  the  existing  uses  shall  be 
maintained  and  protected. 

(2)  Where  the  quaUty  of  the  waters 
exceeds  levels  necessary  to  support 
propagation  of  fish,  shellfish,  and 
wildlife  and  recreation  in  and  on  the 
water,  that  quaUty  shall  be  maintained 
and  protected  unless  the 
Conunonwealth  finds,  after  full 
satisfaction  of  the  inter-governmental 
coordination  and  pubUc  participation 
provisions  of  the  Commonwealth's 
continuing  planning  process,  that 
allowing  lower  water  quahty  is 
necessary  to  accommodate  important 
economic  or  social  development  in  the 
area  in  which  the  waters  are  located.  In 
allowing  such  degradation  or  lower 
water  quahty,  the  Commonwealth  shall 
assure  water  quality  adequate  to  protect 
existing  uses  fully.  Further,  the 
Commonwealth  shall  assiue  that  there 
shall  be  achieved  the  highest  statutory 
and  regulatory  requirements  for  all  new 
and  existing  point  sources  and  all  cost- 
effective  and  reasonable  best 
management  practices  for  nonpoint 
sources. 

(3)  Where  high  quahty  waters  are 
identified  as  constituting  an  outstanding 
National  resource,  such  as  waters  of 
National  and  State  parks  and  wildlife 
refuges  and  water  of  exceptional 
recreational  and  ecological  significance, 
that  water  quahty  shall  be  maintained 
and  protected. 

(b)  (Reserved) 

[PR  Doc  96-21945  Filed  8-28-96;  8:45  am] 
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DEPARTMEffr  OF  THE  INTERIOR 
Bureau  of  Land  Management 
43  CFR  Part  4100 

[WO-330-102(MX>-24 1A] 

RiN1004-ABW 

Grazing  Administration,  Exclusive  of 
Alaska;  Development  and  Completion 
of  Standards  and  Guidelines; 
Implementation  of  Fallback  Standards 
and  Guidelines 

AQENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Proposed  rulemaking. 

SUMMARY:  The  Department  of  the 
Interior  (Department)  proposes  to 
amend  the  livestock  grazing  regulations 
of  the  Biu«au  of  Land  Management 
(BLM)  to  allow  the  Secretary  of  the 
Interior  (Secretary)  discretion  to 
postpone  implementation  of  the  fallback 
standards  and  guidelines  beyond 
February  12, 1997,  but  not  to  exceed  the 
six  month  period  ending  August  12, 
1997.  The  amendment  would  allow  the 
Secretary  to  provide  additional  time  for 
the  BLM  to  collaborate  with  resource 
advisory  councils  (RACs)  and  the  pubhc 
to  develop  State  or  regional  standards 
and  guidelines.  Without  this  proposed 
change  to  the  regulations,  fallback 
standards  and  guidelines  would  go  into 
effect  on  February  12, 1997,  despite  the 
fact  that  work  on  State  or  regional 
standards  and  guidelines  might  be 
nearly  complete. 

DATES:  Comments  on  the  proposed  rule 
must  be  received  by  September  30, 1996 
to  be  assiued  of  consideration. 
Comments  received  or  postmarked  after 
this  date  may  not  be  considered  in  the' 
preparation  of  the  final  rule. 

ADDRESSES:  Comments  should  be  sent 
to:  Director  (420),  Bureau  of  Land 
Management,  Room  401  LS,  1849  C 
Street,  NW,  Washington,  DC  20240,  or 
the  Internet  address: 
WoComment®WO0033wp.wo.bhn.gov. 
[For  Internet,  include  "Attn:  AB89",  and 
your  name  and  retiun  address.]  You 
may  also  hand  deliver  comments  to  the 
Bureau  of  Land  Management 
Administrative  Record,  Room  401, 1620 
L  Street,  NW,  Washington,  DC. 
Comments  will  be  available  for  pubUc 
review  at  the  L  Street  address  during 
regular  business  hours  (7:45  a.m.  to  4:15 
p.m.),  Monday  through  Friday,  except 
Hohdays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tim  Salt.  (202)  208-4896. 
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SUPPLEMENtARY  INroRMATION: 


I 


Introduction 

llie  current  regulations  at  43  CFR 
§  4180.2  re^re  the  BLM  State  Director 
to  develop  $tate  or  regional  standards 
and  guidelities.  These  standards  and 
guidelines  are  being  developed  at  the 
State  or  regional  level,  in  consultation 
with  affected  RACs  to  reflect  local 
resource  conditions  and  management 
practices.  The  standards  and  guidelines 
will  reflect  properly  hinctioning 
conditions,  pr  those  conditions  which 
must  be  me^  to  ensure  sustainabiUty  and 
healthy  productive  ecosystems  and 
outUne  best  management  practices  to 
achieve  sta4dards.  They  will  provide 
the  basis  foQ  evaluation  of  rangeland 
health  and  Subsequent  corrective 
actions.  The  regulations  further  provide 
that  in  the  e^ent  State  or  regional 
standards  atd  guidelines  are  not 
completed  *id  in  effect  by  February  12, 
1997,  fallback  standards  and  guidelines 
described  iii  the  regulations  will  go  into 
effect.  ^^ 

The  proposed  amendment  to  43  CFR 
4180.2(f)  wquld  give  the  Secretary 
discretion  to  postpone  the 
implementation  of  the  fall  back 
standards  aod  guidelines  for  up  to  six 
months.  Th^  regulation  currently 
provides  th^t  the  fallback  standards  and 
guidelines  automatically  go  into  effect 
on  February  12. 1997,  if  State  or 
regional  standards  and  guidelines  are 
not  completed  and  in  e%ct  by  that  date. 
The  Department  promulgated  this 
provision  after  receiving  comments 
proposing  vkrious  timeframes,  ranging 
up  to  24  months,  for  the  completion  qf 
standards  aiid  guidelines.  The 
Department  concluded  in  the  final 
environmental  impact  statement  that  18 
months  was]  "an  ambitious  but  realistic" 
timeframe.  The  Department  of  the 
Interior  and  |  Department  of  Agriculture, 
Rangeland  teform  '94,  Final 
Environmental  hnpact  Statement  56 
(1994).  Similarly,  the  Department  stated 
in  the  Prearable  to  the  Final  Rule  that 
existing  information  and  NEPA  tiering 
procedures  Would  enable  BLM  State 
Directors  to  complete  the  standards  and 
guidelines  vfitbin  18  months.  The 
Department  iis  proposing  this  change 
now  because  it  has  become  apparent 
that  develo[)ment  of  State  or  regional 
standards  aiid  guidelines  might,  in  some 
instances,  require  longer  than  the  18- 
month  period  provided  in  the 
regulation. 

This  discretion  to  grant  up  to  a  six- 
month  extension  would  ensure  that 
BLM  State  Directors,  working  with 
RACs  and  the  public,  will  have 
adequate  time  to  develop  appropriate 
State  or  regional  standard  and 


guidelines.  In  developing  this  proposed 
amendment,  the  Department  considered 
the  benefits  of  efficient  rangeland 
administration,  effective  public 
participation  and  possible  impacts 
resulting  from  a  minor  delay.  The 
Department  believes  that  six  months  is 
an  appropriate  maximum  period  of 
extension.  The  Department  seeks 
comment  on  whether  this  is  a  sufficient 
period  of  time  or  if  additional  time 
should  be  made  available.  Postponing 
implementation  of  the  fallback 
standards  and  guideUnes  will  enhance 
the  efficient  administration  and  promote 
the  long-term  health  of  public 
rangelands  for  two  primary  reasons. 
First,  where  locally  developed  standards 
and  guidelines  are  nearly  complete, 
implementation  of  the  more  general 
fallback  standards  and  guidelines  on  a 
short  term  interim  basis  would  be  likely 
to  create  confusion  and  increase 
administrative  costs.  Second, 
postponing  implementation  of  the 
fallback  measures  will  allow  the 
Department  of  achieve  its  commitment 
to  improving  public  land  management 
through  a  collaborative  process  that 
utilizes  RACs  recommendations,  local 
pubUc  input  and  consideration  of  State 
or  regional  public  rangelands  issues. 
The  Department  expects  that  the 
amendment  will  not  have  a  significant 
impact  on  the  environment  since 
postponement  of  the  fallback  standards 
and  guidelines  would  be  for  a  limited 
period  up  to  six  months.  Furthermore, 
the  Department  does  not  anticipate  that 
every  BLM  State  Director  would  need  a 
postponement. 

In  determining  whether  to  grant  a 
postponement,  the  Secretary  would 
evaluate  whether  the  requested 
postponement  would  promote 
administrative  efficiencies  and  long- 
term  rangeland  health.  The  Secretary 
might  consider  such  factors  as  the 
scheduled  timing  for  completion  of  the 
State  or  regional  standards  and 
guidelines,  whether  the  delay  would 
promote  the  efficient  administration, 
use  and  protection  of  the  public 
rangelands,  or  other  factors  the 
Secretary  deems  relevant. 

The  proposed  rule  would  permit  the 
Secretary  the  flexibility  to  postpone 
implementation  of  the  fallback 
standards  and  guideUnes  when  the  State 
or  regional  standards  and  guidelines  are 
nearly  complete.  Implementing  different 
sets  of  standards  and  guidelines  in  rapid 
succession  would  produce  confusion, 
uncertainty  and  increased 
administrative  costs.  Furthermore,  the 
Secretary  would  retain  discretion  to 
deny  a  postponement  and  implement 
the  fallback  standards  and  guidelines 
when  the  State  or  regional  standards 


and  guidelines  are  far  from  completion 
or  when  a  postponement  would  not 
promote  long-term  rangeland  health. 

n.  Procedural  Matters 

National  Environmental  Policy  Act 

The  BLM  is  analyzing  the  impacts  of 
this  proposed  rule  in  accordance  with 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  9169 
(NEPA)  (42  U.S.C.  4332(C)].  The  BLM 
anticipates  the  proposed  rule  will  not 
have  a  significant  impact  on  the  quality 
of  the  human  environment,  and 
therefore,  preparation  of  an 
Environmental  Impact  Statement  would 
not  be  necessary.  The  final  rule  will  be 
accompanied  by  the  appropriate  NEPA 
dociunentation. 

Executive  Order  12630 

The  BLM  has  analyzed  the  takings 
implications  and  concluded  that  this 
proposed  rule  does  not  present  a  risk  of 
a  taking  of  constitutionally  protected 
private  property  rights. 

Executive  Order  12866 

The  BLM  has  determined  that  this 
proposed  rule  is  not  a  significant 
regulatory  action  luider  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order. 

Regulatory  Flexibility  Analysis 

The  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  |5 
U.S.C.  601  et  seq.]. 

Federal  Paperwork  Reduction  Act 

This  rulemaking  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3501  et  seq. 

Author 

The  principal  author  of  this  proposed 
rule  is  Tim  Salt,  Western  Rangelands 
Team,  BLM. 

List  of  Subiects  in  43  CFR  Fart  4100 

Administrative  practice  and 
procedure,  Grazing  lands,  Livestock, 
Penalties,  Range  management.  Reporting 
and  recordkeeping  requirements. 

For  the  reasons  stated  in  the  preamble 
and  under  the  authority  of  43  U.S.C. 
1740,  subpart  4180,  part  4100.  group 
4100,  subchapter  D,  of  subtitle  B  of 
chapter  II  of  Title  43  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  set  forth  below: 
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PART  4100— GRAZING 
ADMINISTRATION— EXCLUSIVE  OF 
ALASKA 

1.  The  authority  citation  for  part  4100 
continues  to  read  as  follows: 

Authority:  43  U.S.C.  315,  315a-315r, 
1181d.  1740. 

Subpart  4180 — Fundamentals  of 
Rangeiand  Health  and  Standards  and 
Guidelines  for  Grazing  Administration 

2.  Section  4180.2(f)  introductory  text 
is  revised  to  read  as  follows: 

§  41 80.2    Standards  and  guidelines  for 
grazing  administration. 

***** 

(f)  In  the  event  that  State  or  regional 
standards  and  guidelines  are  not 
completed  and  in  effect  by  February  12, 
1997,  and  until  such  time  as  State  or 
regional  standards  and  guidelines  are 
developed  and  in  effect,  the  following 
standards  provided  in  paragraph  (f)(1)  of 
this  section  and  guidelines  provided  in 
paragraph  (f)(2)  of  this  section  shall 
apply  and  will  be  implemented  in 
accordance  with  paragraph  (c)  of  this 
section.  However,  the  Secretary  may 
grant,  upon  referral  by  the  BLM  of  a 
formal  recommendation  by  a  resource 
advisory  council,  a  postponement  of  the 
February  12, 1997,  fallback  standards 
and  guidelines  implementation  date,  not 
to  exceed  the  six-month  period  ending 
August  12, 1997.  In  determining 
whether  to  grant  a  postponement,  the 
Secretary  will  consider,  among  other 
factors,  long-term  rangeiand  health  and 
administrative  efficiencies. 
***** 

Dated:  August  15, 1996. 
Sylvia  V.  Baca, 

Acting  Assistant  Secretary,  Land  and 

Minerals  Management. 

(FR  Doc.  9&-21994  Filed  8-28-96;  8:45  am| 

BILUNQ  CODE  4310-a«-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  76 

[CS  Docket  No.  96-157;  FCC  96-316] 

Cable  Pricing  Flexibility 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  Rule, 

summary:  In  this  Notice  of  Proposed 
Rulemaking  ("NPflAf '),  the  Commission 
proposes  to  modify  its  current 
ratemalcing  rules  in  order  to  allow 
operators  greater  flexibility  in  pricing 
their  regulated  tiers  of  cable  service 


while  continuing  to  protect  subscribers 
from  unreasonable  rates.  Specifically, 
the  Commission  proposes  to  permit  a 
cable  operator  that  has  established  rates 
for  its  regulated  service  tiers  to  decrease 
the  rate  for  its  basic  service  tier  ("BST"), 
and  then  take  a  corresponding  increase 
in  the  rate  for  its  cable  programming 
services  tiers  ("CFSTs"),  as  long  as  the 
combined  rate  for  the  two  tiers  does  not 
generate  revenues  for  the  operator  that 
exceed  what  would  otherwise  be 
permitted  under  our  rules.  The 
Commission  tentatively  concludes  that 
this  proposal  would  remove  an 
imnecessary  restriction  on  an  operator's 
pricing  strategy,  while  maintaining 
effective  constraints  on  the  overall  rates 
paid  by  subscribers,  thus  resulting  in 
pricing  which  more  nearly  simulates 
that  of  a  competitive  market.  The 
Commission  seeks  comment  on  this 
proposal  which  was  adopted 
concurrently  with  a  Report  and  Order 
requiring  operators  to  use  the  same 
methodology  when  calculating  rates  for 
their  BST  and  their  CPST.  That 
Memorandum  Opinion  and  Order  is 
summarized  elsewhere  in  this  issue  of 
the  Federal  Register. 
DATES:  Comments  are  due  on  or  before 
October  6, 1996,  and  reply  comments 
are  due  on  or  before  November  8, 1996. 
ADDRESSES:  Federal  Communications 
Commission,  1919  M  Street,  N.W., 
Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cable  Services  Bureau,  (202)  418-7200. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rulemaking,  CS  Docket  No. 
99-157  FCC  96-316  adopted  July  25, 
1996,  and  released  August  15, 1996.  The 
full  text  of  this  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (room  239),  1919  M  Street,  NW, 
Washington,  D.C,  20554,  and  may  be 
purchased  from  the  Commission's  copy 
contractor,  International  Transcription 
Service,  (202)  857-3800, 1919  M  SU«et, 
NW,  Washington.  D.C.  20554. 

Synopsis  of  the  Notice  of  Proposed 
Rulemaking 

1.  An  operator  wishing  to  use  the 
proposed  pricing  methodology  first 
would  establish  rates  for  its  regulated 
service  tiers  using  the  same 
methodology  for  both  tiers.  The 
resulting  rate  for  the  BST  would  be  the 
cap  for  that  tier.  The  operator  then 
would  determine  the  amount  by  which 
it  was  willing  to  decrease  the  BST  rate 
and  calculate  the  total  revenue  loss 
derived  from  the  reduction.  The 
operator  would  then  divide  this  amount 
by  the  total  number  of  CPST  subscribers 


in  order  to  calculate  the  rate  increase  for 
the  CPST.  The  BST  rate  decrease  would 
be  reflected  on  the  cable  bill  of  every 
subscriber  because  subscription  to  the 
BST  is  required  in  order  to  have  access 
to  any  other  tier  of  service.  Because 
subscription  to  CPSTs  is  optional,  the 
pool  of  CPST  subscribers  is  usually 
smaller  than  the  BST  subscriber  pool. 
The  total  loss  in  BST  revenue,  therefore, 
when  spread  over  the  smaller  CPST 
subscriber  base,  would  generate  a  CPST 
rate  increase  that  exceeded  the  amount 
of  the  BST  rate  decrease.  As  a  result, 
BST-CPST  subscribers  (i.e.,  all  CPST 
subscribers)  would  see  a  net  increase  in 
rates.  This  increase  should  be  minimal 
if  the  operator  has  a  high  penetration 
rate  on  the  CPST.  Industry  data 
available  to  us  indicate  that,  for  the 
most  highly  penetrated  CPST  on  a 
system,  the  average  penetration  rate 
approaches  or  exceeds  90%  and  the 
median  penetration  rate  exceeds  95%. 
The  Commission  seeks  comment  on  ' 
these  estimates  and,  more  generally,  on 
the  likely  impact  on  CPST  rates  if  the 
proposal  is  implemented. 

2.  The  Commission  believes  that 
individual  consumers  would  be  either 
substantially  better  oft,  or  subject  to 
only  minor  rate  increases,  were  the 
Commission  to  adopt  the  proposal.  BST- 
only  subscribers  would  be  better  off 
because  their  rates  would  decrease  with 
no  diminution  in  service.  Although 
CPST  subscribers  could  experience  a 
minor  rate  increase,  all  CPST 
subscribers  are  also  BST  subscribers  for 
whom  the  increase  in  CPST  rates  would 
be  substantially  offset  by  the  decrease  in 
BST  rates.  However,  because  the 
Commission  seeks  to  ensure  that 
increases  to  CPST  subscribers  be 
minimized,  the  Commission  seeks 
comment  on  whether  to  limit  the 
amount  of  increase  a  CPST  subscriber 
must  pay  or  to  otherwise  limit  the 
amount  by  which  the  BST  and  CPST 
rates  may  be  adjusted.  As  noted,  any 
increase  to  CPST  subscribers  would  be 
minimal  because  of  the  high  penetration 
rate  of  CPSTs. 

3.  In  addition  to  lowering  rates  for 
current  BST-only  subscribers,  this 
proposal  should  make  the  BST  more 
affordable  for  some  consumers  who 
currently  do  not  subscribe  to  cable  at 
all.  The  Commission  believes  that  its 
proposal  presents  other  benefits  as  well. 
This  proposal  would  provide  cable 
operators  with  a  rate  structure  flexibility 
enjoyed  by  providers  of  video  services 
that  are,  or  soon  will  be,  attempting  to 
compete  with  traditional  cable  operators 
in  the  video  marketplace,  including 
providers  of  direct  broadcast  satellite 
("DBS")  service,  multichannel 
multipoint  distribution  service,  and 
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open  video  Systems.  These  video 
competitors  pffer,  or  will  offer, 
consumers  a|i  alternative  to 
conventional  cable  service.  Because 
these  competitors  are  not  subject  to  the 
type  of  rate  legulation  imposed  upon 
cable  operators  by  the  Communications 
Act,  they  have  greater  flexibility  to 
restructure  their  pricing  as  well  as  the 
services  they  offer  consumers.  The 
Coimnissiod  tentatively  concludes  that 
the  proposed  rate  adjustment 
mechanism  fnay  enhance  a  cable 
operator's  ability  to  compete  with  these 
alternative  providers.  For  example, 
while  currently  a  cable  operator  can 
attempt  to  become  more  competitive  by 
simply  dropping  the  rate  of  its  BST,  this 
proposal  gives  the  operator  an 
additional  ii|centive  to  do  so  in  that  BST 
revenues  thail  otherwise  would  be  lost 
due  to  the  rate  decrease  can  be 
recovered  ori  the  CPST,  even  though  no 
subscriber  Mould  see  a  signiffcant  rate 
increase. 

4.  The  Coi^ission  further  concludes 
that  a  less  expensive  BST  service  might 
assist  system  operators  in  increasing 
customer  access  and  penetration,  in 
preparation  for  the  developing 
marketplace  |in  which  access  to 
nonvideo  sefvices,  such  as  telephony  or 
enhanced  sei -vices,  is  becoming 
increasingly  important. 

5.  To  ensure  tnat  these  goals  can  be 
accomplished  while  continuing  to 
protect  consnmers,  the  Commission 
believes  thauthe  proposed  mechanism 
must  be  subject  to  several  conditions. 
As  stated,  an  operator  electing  this 
approach  first  would  set  rates  for  its 
regulated  tie's  in  accordance  with  oiu' 
existing  rule  i.  After  lowering  its  BST 
rate  and  incr  casing  its  CPST  rate  in  the 
manner  described,  the  operator  would 
have  a  contiikuing  obligation  to  keep 
track  of  whal  its  maximum  permitted 
rate  would  b ;  for  each  tier  had  it  not 
made  the  adj  ustment.  An  operator 
would  continue  to  maintain  records  of 
these  "undei  lying  rates"  so  that  an  LFA, 
or  the  Commission,  could  verify  that  the 
operator  had  made  the  adjustment 
properly.  In  )articular,  the  LFA  must  be 
able  to  ensui  9  that  the  operator  prices 
its  BST  rate  )  t  no  more  than  what  our 
rules  otherw  se  permit.  The 
Commission  invites  comment  on  this 
aspect  of  its  )roposal. 

6.  Further,  the  Commission  proposes 
that  systems  offering  more  than  one 
CPST  would  be  able  to  allocate  the 
amount  dedi  cted  from  the  BST  rate 
among  the  C  'STs  in  any  manner,  so 
long  as  the  ombined  rate  increases  for 
the  CPSTs  is  revenue  neutral  to  the 
cable  operator.  As  noted  above,  to 
ensure  that  any  CPST  rate  increase  is 
minimized,  I  he  Commission  seeks 


comment  on  whether  to  limit  the 
amount  of  such  increase. 

7.  With  respect  to  timing  issues,  the 
Commission  believes  that  an  operator 
should  be  permitted  to  use  the  proposed 
adjustment  mechanism  only  when  it  has 
the  opportunity  to  adjust  rates  imder 
our  existing  rules.  Thus,  if  an  operator 
has  chosen  to  adjust  rates  on  annual 
basis,  it  would  be  able  to  implement  the 
adjustment  mechanism  proposed  herein 
only  at  the  time  of,  and  as  part  of,  an 
annual  rate  adjustment.  This  restriction 
would  ensure  that  our  proposal  does  not 
increase  the  number  of  times 
subscribers  experience  rate  adjustments. 
The  Commission  does  not  intend  to 
require  that  the  operator  make  a 
standard  rate  adjustment  at  the  time  it 
uses  the  proposed  mechanism  (unless  it 
is  otherwise  required  to  do  so),  only  that 
it  have  the  choice  to  make  such  an 
adjustment 

8.  For  LFAs,  this  proposal  should 
generate  no  additional  burdens.  An  LFA 
will  engage  in  the  same  rate  review 
process  as  before.  The  Commission 

^eeks  comment  on  how  to  simplify 
further  the  rate  review  process. 

9.  The  proposal  would  add  another 
step  to  the  Commission's  review  of  a 
CPST  complaint.  This  is  because  an 
operator  that  elects  the  proposed  option 
may  have  a  CPST  rate  that  exceeds  what 
normally  would  be  permitted  by  our 
rules.  To  determine  whether  the  CPST 
rate  is  nonetheless  reasonable,  the 
Commission  will  have  to  consider  not 
just  the  CPST  rate,  but  also  the 
combined  BST-CPST  rate.  Our 
consideration  of  the  combined  BST- 
CPST  rate  under  this  proposal  will  be 
for  the  sole  purpose  of  determining 
whether  the  CPST  rate  is  reasonable. 
BST  rate  review  will  remain  the 
province  of  LFAs.  The  Commission 
invites  comment  as  to  the  interaction  of 
this  extra  step  in  the  Commission's 
review  of  CPST  rates  and  the 
Commission's  statutory  mandate  to 
ensure  that  CPST  rates  are  not 
unreasonable. 

10.  The  Commission  also  seeks 
comment  regarding  how  this  proposed 
adjustment  should  work  in  cases  where 
the  cable  operator  is  subject  only  to 
CPST  rate  regulation,  such  as  where  the 
LFA  has  not  exercised  authority  to 
regulate  the  BST.  Upon  submission  of  a 
complaint  invoking  its  jurisdiction,  the 
Commission  is  obligated  to  determine 
whether  the  new  CPST  rate  is  not 
unreasonable.  One  option  in  this 
circumstance  would  be  to  analyze  the 
operator's  rates  as  if  its  BST  were 
regulated  and  to  permit  the  operator  to 
increase  its  CPST  rate  by  the  amount 
necessary  to  recover  revenue  lost  due  to 
a  rate  decrease  on  the  unregulated  BST. 


The  Commission  seeks  comment  on  the 
extent  of  these  circumstances  and  the 
merits  of  this  suggestion,  and  invite 
commenters  to  recommend  means  by 
which  a  rate  review  should  be 
conducted.  In  addition,  the  Commission 
solicits  comment  on  an  operator's 
ability  to  rescind  a  recently 
implemented  rate  adjustment,  and 
whether  this  would  cause  subscriber 
confusion,  particularly  if  reversing  the 
adjustment  reflects  rates  the  operator 
intended  to  charge  absent  this 
alternative. 

11.  As  indicated  above,  when  the 
Commission  initially  proposed 
approaches  to  rate  regulation  under  the 
1992  Cable  Act,  it  considered  a  pricing 
mechanism  somewhat  similar  to  that 
which  the  Commission  proposes  here, 
the  object  of  which  was  to  encourage  or 
require  a  low-cost  "bare  bones"  BST.  In 
the  Report  and  Order  and  Further 
Notice  of  Proposed  Rulemaking  in  MM 
Docket  No.  92-266,  58  FR  29736,  ("Rate 
Order''],  the  Conunission  rejected  this 
idea  and  adopted  the  "tier  neutrality" 
requirement.  The  Commission 
determined  that  the  public  interest 
would  best  be  served  by  basing  rates  for 
all  rate-regulated  channels  of  cable 
services  on  common  principles,  rather 
than  forcing  BST  rates  down  through  a 
rate-setting  approach  applicable  only  to 
that  tier.  "The  Commission  was 
concerned  that  suppressing  BST  rates  in 
this  manner  would  result  in  operators 
simply  moving  charmels  off  the  BST  to 
other  tiers  that  would  generate  more 
revenues.  The  Commission  concluded 
that  it  was  preferable  to  adopt  a 
framework  that  resulted  in  a  slightly 
higher-cost  BST  that  had  more 
programming.  In  addition,  the 
Commission  determined  that  applying  a 
single  methodology  to  all  regulated  tiers 
reduced  administrative  burdfens  and 
confusion  for  operators,  LFAs,  and  the 
Commission. 

The  current  proposal  differs  from  the 
proposal  the  Commission  rejected  in  the 
Rate  Order  in  two  fundamental  respects. 
First,  the  current  proposal  is  not  a 
forced  reduction  in  the  price  of  the  BST. 
Rather,  it  simply  permits  operators  to 
reduce  the  price  of  the  BST  as  part  of 
an  overall  marketing  strategy.  Second,  it 
does  not  require  any  reduction  in  the 
number  of  channels  on  the  BST.  The 
current  proposal  preserves  the  benefits 
of  the  tier  neutrality  approach  since  the 
operator  can  make  the  adjustment 
proposed  above  only  after  establishing 
rates  for  its  tiers  in  accordance  with  the 
tier  neutrality  principle.  The  current 
proposal  also  preserves  the  ability  of  the 
operator  to  move  channels  in  order  to 
accommodate  market  changes.  The 
Commission  believes  this  adjustment  is 
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consistent  with  our  approach  to  modify 
and  improve  the  existing  rules 
continually  as  the  market  changes  and 
more  information  becomes  available, 
while  protecting  consiuners  from  more 
than  a  minimal  rate  increase. 

Initial  Regulatory  Flexibility  Analysis 
for  the  Notice  of  Proposed  Rulemaking 

13.  Pursuant  to  Section  603  of  the 
Regulatory  Flexibility  Act,  the 
Commission  has  prepared  the  following 
initial  regulatory  flexibility  analysis 
("IRFA")  of  the  expected  impact  of 
these  proposed  policies  and  rules  on 
small  entities.  Written  public  comments 
are  requested  on  the  IRFA.  These 
comments  must  be  filed  in  accordance 
with  the  same  fiUng  deadlines  as 
comments  on  the  rest  of  the  NPRM  but 
they  must  be  have  a  separate  and 
distinct  heading  designating  them  as 
responses  to  the  regulatory  flexibility 
analysis.  The  Secretary  shall  cause  a 
copy  of  this  NPRM  to  be  sent  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  in  accordance 
with  Section  603(a)  of  the  Regulatory 
Flexibility  Act,  Public  Law  No.  96-354, 
94  Stat.  1164.  5  U.S.C.  Section  601  et 
seq.  (1981). 

14.  Reason  for  Action  and  Objectives 
of  the  Proposed  Rule.  The  Commission 
has  determined  that  our  cable  rules  do 
not  permit  cable  operators  to  lower  rates 
for  the  BST  and  to  then  recover  lost 
revenues  on  the  CPST.  The  proposal 
contained  in  this  NPRM  will  allow 
operators  to  offer  a  better  price  to  BST 
subscribers  while  continuing  to  protect 
all  subscribers  from  unreasonable  rates. 
The  proposal  contained  in  this  NPRM, 
if  adopted,  would  be  an  optional  step 
for  a  cable  operator  in  ratemaking, 
offering  rate  regulated  operators  more 
flexibility  in  cable  pricing.  This 
proposal  will  provide  a  cable  operator 
with  the  ability  to  price  services  in  a 
manner  which  duplicates  market  driven 
rates  while  continuing  to  offer 
consimiers  protections  in  the  absence  of 
effective  competition. 

15.  Legal  Basis.  The  authority  for  the 
action  as  proposed  for  this  rulemaking 
is  contained  in  Section  623  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  §  543,  and  Section 
303(r)  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  §  303. 

Description  and  Number  of  Small 
Entities  Affected 

16.  Small  Cable  Entities:  The 
Communications  Act  contains  a 
definition  of  a  small  cable  system 
operator,  which  is  "a  cable  operator 
that,  directly  or  through  an  affiliate, 
serves  in  the  aggregate  fewer  than  1 
percent  of  all  subscribers  in  the  United 


States  and  is  not  affiliated  with  any 
entity  or  entities  whose  gross  annual 
revenues  in  the  aggregate  exceed 
$250,000,000."  (47  U.S.C.  §  543(m)(2)). 
The  Commission  has  determined  that 
there  are  61,700,000  subscribers  in  the 
United  States.  Therefore,  the 
Commission  found  that  an  operator 
serving  fewer  than  617,000  subscribers 
is  deemed  a  small  operator,  if  its  annual 
revenues,  when  combined  with  the  total 
annual  revenues  of  all  of  its  affiliates,  do 
not  exceed  $250  million  in  the  aggregate 
(47  CFR  §  76.1403(b)).  Based  on 
available  data,  the  Commission  hnds 
that  the  niunber  of  cable  operators 
serving  617,000  subscribers  or  less  totals 
1,450.  Although  it  seems  certain  that 
some  of  these  cable  system  operators  are 
affiliated  with  entities  whose  gross 
annual  revenues  exceed  $250,000,000, 
the  Commission  is  unable  at  this  time  to 
estimate  with  greater  precision  the  . 
number  of  cable  system  operators  that 
would  qualify  as  small  cable  operators 
under  the  definition  in  the 
Communications  Act.  The  Commission 
is  likewise  unable  to  estimate  the 
number  of  these  small  cable  operators 
that  serve  50.000  or  fewer  subscribers  in 
a  franchise  area. 

17.  The  Commission  has  developed 
its  own  definition  of  a  small  cable 
system  operator  for  the  purposes  of  rate 
regulation.  Under  the  Commission's 
rules,  a  "small  cable  company,"  is  one 
serving  fewer  than  400,000  subscribers 
nationwide  (47  CFR  §  76.901(e)).  Based 
on  our  most  recent  information,  the 
Commission  estimates  that  there  were 
1,439  cable  operators  that  qualified  as 
small  cable  system  operators  at  the  end 
of  1995.  Since  then,  some  of  those 
companies  may  have  grown  to  serve 
over  400,000  subscribers,  and  others 
may  have  been  involved  in  transactions 
that  caused  them  to  be  combined  with 
other  cable  operators.  Consequently,  the 
Commission  estimates  that  there  are 
fewer  than  1,439  small  entity  cable 
system  operators  that  may  be  affected  by 
the  proposal  adopted  in  this  NPRM. 
Under  the  Commission's  rules,  a  small 
cable  system  is  a  cable  system  with 
15,000  or  fewer  subscribers  owned  by  a 
cable  company  serving  400,000  or  fewer 
subscribers  over  all  of  its  cable  systems. 
The  Commission  is  unable  to  estimate 
the  number  of  small  cable  systems 
nationwide,  arid  the  Commission  seeks 
comment  on  the  number  of  small  cable 
systems. 

18.  SBA  has  developed  a  definition  of 
small  entities  for  cable  and  other  pay 
television  services,  which  includes  all 
such  companies  generating  less  than 
$11  million  in  revenue  annually.  This 
definition  includes  cable  systems 
operators,  closed  circuit  television 


services,  direct  broadcast  satellite 
services,  multipoint  distribution 
systems,  satellite  master  antenna 
systems  and  subscription  television 
services.  According  to  the  Census 
Bureau,  there  were  1,323  such  cable  and 
other  pay  television  services  generating 
less  than  $11  million  in  revenue  that 
were  in  operation  for  at  least  one  year 
at  the  end  of  1992. 

19.  Municipalities:  The  term  "small 
governmental  jurisdiction"  is  defined  as 
"governments  of .  .  .  districts,  with  a 
population  of  less  than  fifty 
thousand. "(5  U.S.C.  §601(5)).  Based  on 
most  recent  census  data,  there  are 
85,006  governmental  entities  in  the 
United  States.  This  number  includes 
such  entities  as  states,  counties,  cities, 
utility  districts  and  school  districts.  The 
Commission  notes  that  any  official 
actions  with  respect  to  cable  operators' 
BST  will  typically  be  undertaken  by 

LP  As,  which  primarily  consist  of 
counties,  cities  and  towns.  Of  the  85,006 
governmental  entities,  38,978  are 
counties,  cities  and  towns.  The 
remainder  are  primarily  utility  districts, 
school  districts,  and  States,  which 
typically  are  not  LFAs.  Of  the  38.978 
counties,  cities  and  towns,  37.566  or 
96%.  have  populations  of  fewer  than 
50.000. 

Steps  taken  to  Minimize  Significant 
Economic  Impact  on  Small  Entities  and 
Significant  Alternatives  Rejected 

20.  Small  Cable  Entities:  The 
Communications  Act  contains  a 
definition  of  a  small  cable  system 
operator,  which  is  "a  cable  operator 
that,  directly  or  through  an  affiliate, 
serves  in  the  aggregate  fewer  than  1 
percent  of  all  subscribers  in  the  United 
States  and  is  not  affiliated  with  any 
entity  or  entities  whose  gross  annual 
revenues  in  the  aggregate  exceed 
$250,000,000."  (47  U.S.C.  §543(m)(2)). 
Under  the  Comi^unications  Act,  at  47 
U.S.C.  543(m)  (l),  a  small  cable  operator 
is  not  subject  to  the  rate  regulation 
requirements  of  Sections  543  (a),  (b)  and 
(c)  on  CPSTs  in  any  franchise  area  in 
which  it  serves  50,000  or  fewer 
subscribers.  The  proposed  rule  adopted 
in  this  A/Pi?M  would  give  a  rate 
regulated  operator  the  option  to  lower 
rates  on  its  BST  and  to  raise  rates  on  its 
CPST  in  order  to  recover  lost  revenues 
fi-om  the  BST  reduction.  The  CPST  rate 
increase  would  be  reviewed  by  the 
Commission.  Because  this  proposed  rule 
would  not  affect  operators  that  are  not 
rate  regulated  on  CPSTs,  there  would  be 
no  impact  on  small  cable  operators  that, 
according  to  the  Communications  Act, 
are  not  subject  to  rate  regulation  on 
CPSTs. 
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21.  The  Commission  has  developed 
its  own  deinition  of  a  small  cable 
system  operator  for  the  purposes  of  rate 

Zlation.  Under  the  Commission's 
5,  a  "small  cable  company."  is  one 
serving  fewjer  than  400.000  subscribers 
nationwide,  and  a  small  cable  system  is 
a  cable  system  with  15,000  or  fewer 
subscribers  owned  by  a  cable  company 
serving  400,000  or  fewer  subscribers 
over  all  of  Jts  cable  systems  (47  CP.R. 
§  76.901(e)).  SBA  has  developed  a 
definition  of  small  entities  for  cable  and 
other  pay  television  services,  which 
includes  all  such  companies  generating 
less  than  $il  million  in  revenue 
annually. 

22.  To  the  extent  that  any  of  these 
operators  are  rate  regulated  on  CPSTs, 
the  Conunission  emphasizes  that  the 
proposal  would  provide  an  optional  rate 
adjustment  methodology  for  rate 
regulated  operators  in  order  to  provide 
for  greater  flexibility  in  cable  pricing, 
and  would  not  impose  a  mandatory 
reqiiirement  on  cable  operators.  If  the 
Commission  did  not  modify  its  rules,  a 
regulated  cable  operator  would  not  be 
able  to  recqver,  on  its  CPST,  lost 
revenues  for  rate  decreases  to  the  BST. 
The  Commission  believes  that  allowing 
for  such  an  adjustment  could  give 
operators  more  flexibility  to  respond  to 
competition  in  the  marketplace. 

23.  Munilpipalities:  The  term  "small 
governmental  jurisdiction"  is  defined  as 
"governments  of .  .  .  districts,  with  a 
population  of  less  than  fifty  thousand." 
(5  U.S.C.  §boi(5)).  The  Commission 
does  not  balieve  that  the  proposal 
contained  i>i  this  NPRM  will  have  a 
significant  economic  impact  on  a 
substantial  number  of  these  small 
govemmenlal  jurisdictions.  A  small 
governmental  jurisdiction  that  regulates 
the  BST  would  continue  its  current 
practice  of  ^viewing  an  operator's 
maximum  i>ermitted  per  channel  rate  on 
the  BST.  A^y  rate  increase  by  an 
operator  opting  to  use  the  proposal 
contained  in  this  NPRM  would  occur  on 
the  CPST  aiid  would  therefore  be 
reviewed  bv  the  Commission. 

24.  Repo^ng,  Recordkeeping  and 
other  Compliance  Requirements.  Our 
current  methodology  for  calculating 
maximum  bermissible  rates  will  need  to 
be  amendeq  to  account  for  the 
additional  Optional  rate  calculation  step 
proposed  i$  this  NPRM.  The  proposed 
rule  is  optibnal,  and  would  not  be  a 
requirement  for  any  cable  operator  that 
does  not  wsnt  to  utilize  the  proposed 
option.  An  joperator  wishing  to  use  the 
proposed  pricing  methodology  first 
would  establish  rates  for  its  regulated 
service  tiers  using  the  same 
methodology  for  both  tiers.  The 
resulting  rate  for  the  BST  would  be  the 


cap  for  that  tier.  The  operator  then 
would  determine  the  amount  by  which 
it  was  willing  to  decrease  the  BST  rate 
and  calculate  the  total  revenue  loss 
derived  from  the  reduction.  The 
operator  would  then  divide  this  amoimt 
by  the  total  number  of  CPST  subscribers 
in  order  to  calculate  the  rate  increase  for 
the  CPST.  After  lowering  its  BST  rate 
and  increasing  its  CPST  rate  in  the 
manner  described,  the  operator  would 
have  a  continuing  obligation  to  keep 
track  of  what  its  maximiun  permitted 
rate  would  be  for  each  tier  had  it  not 
made  the  adjustment.  An  operator 
%vould  continue  to  maintain  records  of 
these  "underlying  rates"  so  that  an  LEA, 
or  the  Commission,  could  verify  that  the 
operator  had  made  the  adjustment 
properly.  In  the  NPRM,  the  Commission 
seeks  comment  on  the  specific  method 
of  implementation  of  the  proposal.  The 
rule  as  proposed  would  not  require  any 
additional  special  skills  beyond  any 
which  are  already  needed  in  the  cable 
rate  regulatory  context. 

25.  Significant  Alternatives  to 
Proposed  Rule  Which  Minimize 
Significant  Economic  Impact  on  Small 
Entities  and  Accomplish  Stated 
Objectives.  In  the  NPRM,  the 
Commission  examines  the  current  rule 
that  prohibits  a  rate-regulated  cable 
operator  from  justifying  an  increase  in 
its  CPST  rate  on  the  basis  of  a 
corresponding  decrease  in  the  BST  rate. 
The  Commission  tentatively  concludes 
that  eliminating  this  aspect  of  our 
current  rules  would  give  cable  operators 
greater  pricing  flexibility  to  respond  to 
their  growing  competition  while 
continuing  to  protect  consumers.  If,  in 
the  alternative,  the  Commission  did  not 
modify  its  rules,  a  regulated  cable 
operator  would  not  be  able  to  recover, 
on  its  CPST,  lost  revenues  for  rate 
decreases  to  the  BST.  The  Commission 
believes  that  allowing  for  such  an 
adjustment  could  give  operators  more 
flexibility  to  respond  to  competition  in 
the  marketplace.  This  is  consistent  with 
the  issues  raised  in  the  body  of  the 
NPRM.  As  explained  above,  the 
Commission  does  not  believe  the 
proposal  creates  any  significant  biu-den 
for  small  entities.  The  proposed  rule 
change  would  be  purely  optional  for 
cable  operators,  and  local  franchising 
authorities  would  not  be  subject  to 
additional  rate  regulatory  burdens  as  a 
result  of  adoption  of  the  proposal. 

Federal  Rules  which  Overlap,  Duplicate 
or  Conflict  with  these  Rules— None 

26.  Ex  parte  Rules — Non-Restricted 
Proceeding.  This  is  a  non-restricted 
notice  and  comment  rulemaking 
proceeding.  Ex  parte  presentations  are 
permitted,  except  during  the  Sunshine 


Agenda  period,  provided  that  they  are 
disclosed  as  provided  in  the 
Commission's  rules.  See  g/snerally,  47 
CF.R.  Sections  1.1202, 1.1203,  and 
1.1206(a). 

27.  Pursuant  to  applicable  procedures 
set  forth  in  Sections  1.415  and  1.419  of 
the  Commission's  rules,  interested 
parties  may  file  comments  on  or  before 
October  6, 1996,  and  reply  comments  on 
or  before  November  8, 1996.  To  file 
formally  in  this  proceeding,  you  must 
file  an  original  plus  four  copies  of  all 
comments,  reply  comments,  and 
supporting  comments.  If  you  would  like 
each  Commissioner  to  receive  a 
personal  copy  of  your  comments  and 
reply  comments,  you  must  file  an 
original  plus  nine  copies.  You  should 
send  comments  and  reply  comments  to 
the  Office  of  the  Secretary,  Federal 
Communications  Commission,  1919  M 
Street,  N.W.  Washington,  D.C.  20554. 
Comments  and  reply  comments  will  be 
available  for  pubUc  inspection  diuing 
regular  business  hours  in  the  FCC 
Reference  Center,  Room  239,  Federal 
Communications  Commission,  1919  M 
Street  N.W.,  Washington  D.C.  20554. 

Ordering  Clauses 

28.  It  is  ordered  that,  pursuant  to 
Sections  4(i),  4(j),  623(a),  623(b),  and 
623(c),  of  tbe  Communications  Act  of 
1934,  as  amended.  47  U.S.C.  §§  154(i), 
154(j),  543(a),  543(b),  and  543(c), 
NOTICE  IS  HEREBY  GIVEN  of  proposed 
amendments  to  Pari  76,  in  accordance 
with  the  proposals,  discussions,  and 
statement  of  issues  in  this  NPRM  of 
Proposed  Rulemaking,  and  that 
COMMENT  IS  SOUGHT  regarding  such 
proposals,  discussion,  and  statement  of 
issues. 

29.  It  is'fiiTther  ordered  that,  the 
Secretary  shall  send  a  copy  of  this 
NPRM,  including  the  Initial  Regulatory 
Flexibility  Analysis,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  in  accordance 
with  paragraph  603(a>of  the  Regulatory 
Flexibility  Act.  Public  Law  No.  96-354, 
94  Stat.  1164,  5  U.S.C.  §§601  et  seq. 
(1981). 

Paperwork  Reduction  Act 

This  NPRM  may  contain  either 
proposed  or  modified  information 
collections.  The  Commission,  as  part  of 
its  continuing  effort  to  reduce 
paperwork  burdens,  invites  the  general 
public  to  comment  on  the  information 
collections  contained  in  this  NPRM,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  No.  104-13. 
Public  and  agency  comments  are  due  at 
the  same  time  as  other  comments  on 
this  NPRM.  Comments  should  address: 
(a)  whether  the  proposed  collection  of 
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information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  collected; 
and  (c)  ways  to  minimize  the  burden  of 
the  collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Federal  Ck)mmuiiicatioD8  Commission. 

William  F.  Caton, 

Acting  Secretary. 

(PR  Doc.  96-21581  Filed  8-28-96;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

48  CFR  Parts  904, 909,  923,  926, 952 
and  970 

RIN  1991-AB31 

Acquisttion  Regulation:  Agency 
Proposal  To  Eliminate  Nort-Statutory 
Certification  Requirements 

AQB4CY:  Department  of  Energy. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Department  of  Energy 
(DOE)  is  publishing  a  Notice  of 
Proposed  Rulemaking  to  amend  the 
Department  of  Energy  Acquisition 
Regulation  (DEAR)  to  eliminate  all  non- 
statutorily  imposed  contractor  and 
ofiieror  certification  requirements. 
DATES:  Written  comments  on  the 
proposed  rulemaking  must  be  received 
on  or  before  October  28, 1996. 
ADDRESSES:  Comments  (3  copies)  should 
be  addressed  to  John  R.  Bashista,  Office 
of  Policy  (HR-51),  Office  of 
Procurement  and  Assistance 
Management,  U.S.  E)epartment  of 
Energy,  lOOO.Independence  Avenue, 
SW.,  Washington,  D.C.  20585. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
R.  Bashista  (202)  586-8192  (telephone); 
(202)  586-0545  (facsimile); 
john.bashista@hq.doe.gov  (electronic 
mail). 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Agency  Proposal  to  Eliminate  Non- 

statutory Certification  Requirements 

III.  Public  Comments. 

IV.  Procedural  Requirements. 

A.  Review  Under  ExecuUve  Order  12866. 

B.  Review  Under  the  National 
Environmental  Policy  Act. 

C  Review  Under  the  Paperwork  Reduction 
Act. 

D.  Review  Under  the  Regulatory  Flexibility 
Act. 

E.  Review  Under  Executive  Order  12612. 

F.  Review  Under  ExecuUve  Order  12988. 


G.  Public  Hearing  Determination. 
I.  Background 

Section  4301(b)(1)(B)  of  the  Federal 
Acquisition  Reform  Act  of  1996  (FARA), 
Pub.  L.  104-106,  requires  agencies  that 
have  procurement  regulations 
containing  one  or  more  certification 
requirements  for  contractors  and 
offerors  that  are  not  specifically 
imposed  by  statute  to  issue  for  public 
comment  a  proposal  to  amend  their 
regulations  to  remove  the  certification 
requirements.  Such  certification 
requirements  may  be  omitted  from  the 
agency  proposal  if  (i)  the  senior 
procurement  executive  for  the  executive 
agency  provides  the  head  of  the 
executive  agency  with  a  written 
justification  for  the  requirement  and  a 
determination  that  there  is  no  less 
-burdensome  means  for  administering 
and  enforcing  the  particular  regulation 
that  contains  the  certification 
requirement;  and  (ii)  the  head  of  the 
executive  agency  approves  in  writing 
the  retention  of  such  certification 
requirement. 

This  proposed  rule  constitutes  DOE's 
proposal  for  the  elimination  of  all  non- 
statutorily  imposed  contractor  and 
offeror  certification  requirements  from 
the  DEAF,  pursuant  to  section 
4301(b)(1)(B)  of  FARA.  DOE  has  not 
identified  any  regulatory  certification 
requirement  contained  in  the  DEAR 
which  it  has  determined  should  be 
proposed  for  retention.  Consequently, 
the  Department  is  not  pursuing  approval 
from  the  Secretary  of  Energy  to  retain 
any  certifi  ;:ation  requirement  not 
specifically  imposed  by  statute.  The 
Etepartment  invites  public  comment  on 
its  proposal  to  eliminate  all  regulatory 
certification  requirements  from  the 
DEAR  and  on  its  determination  that 
there  are  no  certification  requirements 
which  should  be  proposed  for  retention. 

n.  Agency  Proposal  To  Eliminate  Non- 
Statutory  Certification  Requirements 

The  following  is  the  Department's 
proposal  pertaining  to  each  contractor 
and  offeror  certification  requirement 
contained  in  the  DEAR. 

1.  952.204-2— Security  Requirements 

Section  952.204-2  will  be  amended  to 
remove  the  non-statutory  certification 
requirement  pertaining  to  retention  by  a 
contractor  of  classified  matter  after 
contract  completion  or  termination.  A 
contractor  seeking  to  retain  classified 
material  would  still  be  required  to 
identify  such  material,  and  the  reasons 
for  its  retention,  to  the  contracting 
officer. 


2.  952.204-73— Foreign  Ownership. 
Control,  or  Influence  (FOCI)  Onr 
Contractor 

Section  952.204-73  will  be  amended 
to  remove  the  certification  requirement 
for  offerors  to  certify  that  FOCI  data 
submitted  to  the  Dep>artment  is  accurate, 
complete  and  current  and  that  the 
disclosure  is  made  in  good  faith;  and  to 
remove  the  requirement  for  offerors  to 
certify  that  FOCI  information  previously 
submitted  to  DOE  for  a  facility  security 
clearance  is  accurate,  complete  and 
current.  The  disclosure  requirement  at 
DEAR  904.7003.  however,  will  remain. 
In  addition,  technical  and  conforming 
amendments  to  the  DEAR  are  proposed 
to  904.7003,  904.7005  and  904.7103. 
Prior  to  issuance  of  a  final  rule 
pertaining  to  the  proposed  amendment 
of  subsection  952.204-73  herein,  DOE 
will  issue  for  public  comment  a  separate 
proposed  rule  which  will  amend  the 
poUcies  currently  set  forth  in  the  DEAR 
to  be  consistent  with  this  rule.  The 
separate  rulemaking  will  implement  the 
requirements  of  Executive  Order  12829, 
"f>Iational  Industrial  Security  Program," 
and  recent  amendments  to  the  Federal 
Acquisition  Regulation  (61  FR  31617) 
reflecting  the  Govemmentwide 
applicability  of  the  National  Industrial 
Security  Program  Operating  Manual. 

3.  952.209-70— Organizational  Conflicts 
of  Interest — Disclosure  or 
Representation 

Section  4304  of  FARA  repealed 
section  33  of  the  Federal  Energy 
Administration  Act  of  1974  (15  U.S.C 
789),  and  section  19  of  the  Federal  Non- 
nuclear  Energy  Research  and 
Development  Act  of  1974  (42  U.S.C. 
5918)  which  formed  the  basis  for  EKDE's 
organizational  conflicts  of  interest  (OQ) 
pohcies  and  procedures  set  forth  in 
Subpart  909.5  of  the  DEAR.  With  the 
repeal  of  the  statutory  basis  for  DOE's 
OQ  program,  the  Department  is  now 
subject  to  the  regulatory  OCI  program 
set  forth  in  Subpart  9.5  of  the  Federal 
Acquisition  Regulation  (FAR).  Based  on 
an  internal  review  comparing  the 
current  DOE  program  to  the  FAR 
program,  the  Department  has 
determined  that  there  are  several 
important  elements  of  the  current  DOE 
program  which  should  be  retained. 

DOE  published  a  separate  proposed 
rule  in  the  Federal  Register  on  August 
6, 1996  to  codify  and  make  mandatory 
DOE's  new  program  in  the  DEAR.  This 
separate  rule  will  provide  for  the 
elimination  of  the  certification  currently 
contained  in  section  952.209-70. 
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4. 152.226-73— knergy  Policy  Act  Target 
GroLO  Certification 

SecUon  95?. 2^6-73  will  be  amended 
to  remove  the  ceHification  language 
requiring  offeror^  to  certify  as  to  their 
status  as  one  of  the  designated  target 
groups  under  section  3021  of  the  Energy 
Policy  Act  of  19d2.  This  provision  will 
be  amended  to  rf  quire  a  representation 
from  offerors  regarding  their  status 
instead  of  a  certiJRcation.  In  addition, 
technical  and  cob  forming  amendments 
to  the  DEAR  are  proposed  to  subsection 
926.7007  pursuant  to  the  amendment  of 
subsection  952.^6-73. 

5.  952.227-13— patent  Rights- 
Acquisition  by  the  Government 

Section  952.227-13.  paragraph  {e)(3) 
of  the  DEAR  will  be  amended  to  remove 
the  certification  requirements  for 
contractors  in  thfc  interim  and  final 
reports  pertaining  to  the  disclosure  of 
all  inventions  developed  under  the 
subject  contract. j  Contractors  will  still  be 
required  to  subrdit  interim  and  final 
reports  and  to  disclose  all  inventions 
/        developed  undef  the  subject  contract. 

6.  952.227-80— technical  Data 
Certification 

Section  952.2^7-80  will  be  deleted 
firom  the  DEAR  including  the 
certification  requirement  for  offerors  to 
certify  that  they  have  not  deUvered  or 
are  not  obligated  to  deliver  to  the 
Government  un(^er  any  other  contract  or 
subcontract  the  tame  or  substantially 
the  same  technical  data  as  included  in 
their  offer  to  the  Department.  The 
Department  will  use  the  provision  at 
FAR  52.227-15  bnUtled. 
"Representation  of  Limited  Rights  Data 
and  Restricted  Computer  Software", 
instead  of  DEAR  952.227-80.  A 
technical  and  cdnforming  amendment  of 
the  prescription:  contained  at  DEAR 
952.227-83  is  a^o  made  pursuant  to  the 
proposed  removal  of  DEAR  952.227-«0. 

7.  952.227-81— Royalty  Payments 
Certification 

Section  952.2  57-81  will  be  deleted 
from  the  DEAR  ncluding  the 
certification  reduirement  for  offerors  to 
disclose  whethar  their  contract  price 
includes  an  am(^unt  representing  the 
payment  of  royalty  by  the  offeror  to 
others  in  conne^on  with  contract 
performance  and,  if  so,  identifying 
pertinent  information  about  the  royalty. 
The  Departmen  will  use  DEAR 
952.227-9.  Refiind  of  royalties  (FEB 
1995)  instead  of  952.227-81. 


8.  970.5204-57— Certification  Regarding 
Workplace  Substance  Abuse  Programs 
at  DOE  Facilities 

Section  970.5204-57  will  be  amended 
to  remove  the  requirement  for  offerors  to 
certify  that  they  will  provide  to  the 
contracting  officer  within  30  days  after 
either  notification  of  selection  for  award 
or  award  of  a  contract,  their  written 
workplace  substance  abuse  program 
consistent  with  the  requirements  of  10 
CFR  707.  Instead,  offerors  will  be 
required  to  agree  to  provide  a  drug-fi«e 
workplace  in  accordance  with  41  U.S.C. 
701(a)(1)  as  a  condition  of  responsibiUty 
prior  to  contract  award.  This 
amendment  will  implement  section 
4301(a)(3)  of  FARA  which  eliminates 
the  statutory  certification  requirement 
in  section  5152  of  the  Drug-Free 
Workplace  Act  of  1988.  In  addition, 
technical  and  conforming  amendments 
to  the  DEAR  are  also  proposed  for 
sections  909.104,  923.570-2,  923.570-3, 
970.2305-4  and  970.2305-5  pursuant  to 
the  amendment  of  section  970.5204-57. 

m.  Public  Comments 

EXDE  invites  interested  persons  to 
participate  by  submitting  data,  views,  or 
arguments  with  respect  to  the  DEAR 
amendments  set  forth  in  this  proposed 
rule.  Three  copies  of  written  comments 
should  be  submitted  to  the  address 
indicated  in  the  ADDRESSES  section  of 
this  rule.  All  comments  received  will  be 
available  for  public  inspection  during 
normal  work  hours.  All  written 
comments  received  by  the  date 
indicated  in  the  DATES  section  of  this 
notice  will  be  carefully  assessed  and 
fully  considered  prior  to  the  effective 
date  of  these  amendments  as  a  final 
rule.  Any  information  considered  to  be 
confidential  must  be  so  identified  and 
submitted  in  writing,  one  copy  pnly. 
DOE  reserves  the  right  to  determine  the 
confidential  status  of  the  information 
and  to  treat  it  according  to  its 
determination  in  accordance  with  10 
CFR  1004.11. 

IV.  Procedural  Requirements 

A.  Review  Under  Executive  Order  12866 

This  regulatory  action  has  been 
determined  not  to  be  a  "significant 
regulatory  action"  under  Executive 
Order  12866,  "Regulatory  Planning  and 
Review,"  (58  FR  51735,  October  4. 
1993).  Accordingly,  this  action  was  not 
subject  to  review  under  the  Executive 
Order  by  the  Office  of  Information  and 
Regulatory  Affairs. 

B.  Review  Under  the  National 
Envimnmental  Policy  Act 

Pursuant  to  the  Council  on 
Environmental  Quality  Regulations  (40 


CFR  1500-1508),  the  Department  has 
established  guideUnes  for  its 
compliance  with  the  provisions  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  (42  U.S.C.  4321  et  seq.). 
Pursuant  to  Appendix  A  of  Subpart  D  of 
10  CFR  Part  1021.  National 
Environmental  PoUcy  Act  Implementing 
Procedures  (Categorical  Exclusion  A6), 
DOE  has  determined  that  this  proposed 
rule  is  categorically  excluded  from  the 
need  to  prepare  an  environmental 
impact  statement  or  environmental 
assessment. 

C.  Review  Under  the  Paperwork 
Reduction  Act 

To  the  extent  that  new  information 
collection  or  record  keeping 
requirements  are  imposed  by  this 
rulemaking,  they  are  provided  for  under 
Office  of  Management  and  Budget 
paperworit  clearance  package  No.  1910- 
0300.  No  new  information  collection  is 
proposed  by  this  rule. 

D.  Review  Under  the  Regulatory 
Flexibility  Act 

This  proposed  rule  was  reviewed 
under  the  Regulatory  Flexibility  Act  of 
1980,  Pub.  Lu  96-354,  which  requires 
preparation  of  a  regulatory  flexibility 
analysis  for  any  rule  which  is  likely  to 
have  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  proposed  rule  would  eliminate  any 
compliance  costs  on  small  businesses 
associated  with  the  administrative 
aspects  of  providing  the  express 
certifications  proposed  for  elimination 
from  the  Department  of  Energy 
Acquisition  Regulation.  The  Department 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
and,  therefore,  no  regulatory  flexibility 
analysis  has  been  prepared. 

E.  Review  Under  Executiv^Order  12612 

Executive  Order  12612  entitled 
"Federalism."  52  FR  41685  (October  30. 
1987),  requires  that  regulations,  rules, 
legislation,  and  any  odier  policy  actions 
be  "reviewed  for  any  substantial  direct 
effects  on  States,  on  the  relationship 
between  the  Federal  Government  and 
the  States,  or  in  the  distribution  of 
power  and  responsibilities  among 
various  levels  of  Government.  If  there 
are  sufficient  substantial  direct  effects, 
then  the  Executive  Order  requires 
preparation  of  a  federalism  assessment 
to  be  used  in  all  decisions  involved  in 
promulgating  and  implementing  a 
pohcy  action.  DOE  has  determined  that 
this  proposed  rule  will  not  have  a 
substantial  direct  effect  on  the 
institutional  interests  or  traditional 
functions  of  States. 
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F.  Review  Under  Executive  Order  12988 

With  respect  to  the  review  of  existing 
regulations  and  the  promulgation  of 
new  regulations,  section  3(a)  of 
Executive  Order  12988,  "Civil  Justice 
Reform."  61  FR  4729  (February  7, 1996), 
imposes  on  Executive  agencies  the  duty 
to  adhere  to  the  following  requirements: 
(1)  eliminate  drafting  errors  and 
amhiguity;  (2)  write  regulations  to 
minimize  Litigations;  and  (3)  provide  a 
clear  legal  standard  for  affected  conduct 
rather  than  a  general  standard  and 
promote  simplification  and  burden 
reduction.  With  regard  to  the  review 
required  by  section  3(a),  section  3(b)  of 
Executive  Order  12988  specifically 
requires  that  Executive  agencies  make 
every  reasonable  effort  to  ensure  that  the 
regulation:  (1)  clearly  specifies  the 
_  preemptive  effect,  if  any;  (2)  clearly 
specifies  any  effect  on  existing  Federal 
law  or  regulation:  (3)  provides  a  clear 
legal  standard  for  affected  conduct 
while  promoting  simplification  and 
burden  reduction;  (4)  specifies  the 
retroactive  effect,  if  any;  (5)  adequately 
defines  key  terms;  and  (6)  addresses 
other  important  issues  affiecting  clarity 
and  general  draftsmanship  under  any 
guidelines  issued  by  the  Attorney 
General.  Section  3(c)  of  Executive  Order 
12988  requires  Executive  agencies  to 
review  regulations  in  light  of  applicable 
standards  in  section  3(a)  and  section 
3(b)  to  determine  whether  they  are  met 
or  it  is  unreasonable  to  meet  one  or 
more  of  them.  The  Department  of 
Eriergy  has  completed  the  required 
review  and  determined  that,  to  the 
extent  perrriitted  by  law,  the  proposed 
regulations  meet  the  relevant  standards 
of  Executive  Order  12988. 

G.  Public  Hearing  Determination 

DOE  has  concluded  that  this  proposed 
rule  does  not  involve  any  significant 
issues  of  law  or  fact.  Therefore, 
consistent  with  5  U.S.C.  553,  DOE  has 
not  scheduled  a  public  hearing. 

List  of  Subjects  in  48  CFR  Parts  904, 
909.  923,  926,  952  and  970 

Government  procurement 

Issued  in  Washington,  D.Q  on  August  26, 
1996. 

Richard  H.  Hopf, 

Deputy  Assistant  Secretary  for  Procurement 
and  Assistance  Management. 

For  the  reasons  set  forth  in  the 
preamble,  Chapter  9  of  Title  48  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  set  forth  below. 

1.  The  authority  citations  for  parts 
904,  909,  923  and  926  continue  to  read 
as  follows: 

Authority:  42  U.S.C.  7254;  40  U.S.C. 
486(c). 


PART  904~ADMINISTRAT1VE 
MATTERS 

2.  Section  904.7003  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

904.7003    Disclosure  of  foreign  ownerstiip, 
control,  or  influence. 

***** 

(d)  The  contracting  officer  shall  not 
award  or  extend  any  contract  subject  to 
this  subpart,  exercise  any  options  under 
a  contract,  modify  any  contracts  subject 
to  this  subpart,  or  approve  or  consent  to 
a  subcontract  subject  to  this  subpart 
unless: 

(1)  The  contractor  provides  the 
information  required  by  the  solicitation 
provision  at  48  CFR  952.204-73,  and 

(2)  The  contracting  officer  has  made  a 
positive  determination  in  accordance 
with  48  CFR  904.7004. 

3.  Section  904.7005  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

904.7005    Solicitation  provision  and 
contract  clause. 

(a)  The  contracting  officer  shall  insert 
the  provision  at  48  CFR  952.204-73, 
Foreign  Ownership,  Control  or 
Influence  over  Contractor,  in  all 
solicitatipns  for  contracts  subject  to  48 
CFR  904.7001. 
*        *        *  -     *        • 

4.  Section  904.7103  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

904.7103    Solicitation  provision  and 
contract  clause. 

(a)  Any  solicitation,  including  those 
under  simplified  acquisition 
procediu-es,  for  a  contract  under  the 
national  security  program  which  will 
require  access  to  proscribed  information 
shall  include  the  provision  at  48  CFR 
952.204-73  with  its  Alternate  I. 


PART  909— CONTRACTOR 
QUAUFICATiONS 

5.  Section  909.104-1  is  amended  by 
revising  paragraph  (h)  to  read  as 
follows: 

909.104-1    General  Standards.  (DOE 
coverage — paragraph  (h)) 

(h)  For  solicitations  for  contract  work 
subject  to  the  provisions  of  10  CFR  part 
707,  Workplace  Substance  Abuse 
Programs  at  DOE  Sites,  the  prospective 
contractor  must  agree,  in  accordsmce 
with  48  CFR  970.5204-57,  Agreement 
Regarding  Workplace  Substance  Abuse 
Programs  at  DOE  Sites,  to  provide  the 
contracting  officer  with  its  written 
workplace  substance  abuse  program  in 
order  to  be  determined  responsible  and, 
thus,  eligible  to  receive  the  contract 
award. 


PART  923— ENVIRONMENT, 
CONSERVATION,  OCCUPATIONAL 
SAFETY,  AND  DRUG-FREE 
WORKPLACE 

6.  Section  923.570-2  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

923.570-2    SoHcitatton  provision  and 
contract  clause. 

(a)  The  contracting  officer  shall  insert 
the  provision  at  48  CFR  970.5204-57, 
Agreement  Regarding  Workplace 
Substance  Abuse  Programs  at  DOE  Sites, 
in  solicitations  where  the  work  to  be 
performed  by  the  contractor  will  occur 
on  sites  owned  or  controlled  by  DOE 
and  o[>erated  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
as  specified  in  48  CFR  923.570-1, 
Applicabihty. 
•        •        *        •        * 

7.  Section  923.570-3  is  amended  by 
revising  paragraphs  (b)(2)  and  (b)(3)  to 
read  as  follows,  and  by  removing 
paragraph  (b)(4): 

923.570-3    Suspension  of  payments, 
termination  of  contract,  and  debarment  and 
suspension  actions. 

***** 

(b)*  *  * 
(D*  *  * 

(2)  The  contractor  has  failed  to 
comply  with  the  terms  of  the  provision 
at  48  CFR  970.5204-57;  or 

(3)  Such  a  number  of  contractor 
employees  having  been  convicted  of 
violations  of  criminal  drug  statutes  for 
violations  occurring  on  the  DOE-owned 
or  -controlled  site,  as  to  indicate  that  the 
contractor  has  failed  to  make  a  good 
faith  effort  to  provide  a  drug  free 
workplace. 

PART  926— OTHER  SOCIOECONOMIC 
PROGRAMS 

8.  Section  926.7007  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

926.7007    Solicitation  provisions  and 
contract  clauses. 

*     ,  *        *        *        * 

(d)  The  contracting  officer  shall  insert 
the  provision  at  48  CFR  952.226-73, 
Energy  Policy  Act  Target  Group 
Representation,  in  solicitations  for 
Energy  Policy  Act  procurements. 


PART  952— SOLiaTATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

9.  The  authority  citations  for  part  952 
continue  to  read  as  follows: 

Authority:  42  U.S.C.  7254;  40  U.S.C. 
486(c};  42  U.S.C  13524. 
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10.  Section  $52,204-2  is  amended  by 
revising  paragtaphs  (a)  and  (b)  of  the 
clause  to  read  as  follows: 

952.204-2    SMurlty  raquirwiMfits. 

•  •        •    I    *        • 

Security  (XXX  ^XX) 

(a)  Responsiblity.  It  is  the  contractor's 
duty  to  safeguard  all  classified  information, 
special  nuclear  oiaterial.  and  other  DOE 
property.  The  contractor  shall,  in  acct^dance 
with  DOE  saciuity  regulations  and 
requirements,  b4  responsible  for  safeguarding 
all  classified  infbtmation  and  protecting 
against  sabotage,  espionage,  loss  or  theft  of 
the  classified  documents  and  material  in  the 
contractor's  p>ossession  in  connection  with 
the  pterformanca  of  work  under  this  contract 
Except  as  othenlrise  expressly  provided  in 
this  contract,  th#  contractor  shall,  upon 
completion  or  tvmination  of  this  contract 
transmit  to  DOE  any  classified  matter  in  the 
possession  of  the  contractor  or  any  person 
under  the  contractor's  control  in  connection 
with  performance  of  this  contract  If  retention 
by  the  contract!*'  of  any  classified  matter  is 
required  after  tl^s  completion  or  termination 
of  the  contract,  the  contractor  shall  identify 
the  items  and  types  or  categories  of  matter 
proposed  for  retention,  the  reasons  for  the 
retention  of  the  matter,  and  the  proposed 
{Mriod  of  retention.  If  the  retention  is 
approved  by  the  contracting  officer,  the 
security  provisions  of  the  contract  shall 
continue  to  be  abplicable  to  the  matter 
retained.  Speciw  nuclear  material  shall  not 
be  retained  aftet  the  completion  or 
termination  of  the  contract. 

(b)  Regulations.  The  contractor  agrees  to 
comply  with  all  security  regulations  and 
requirements  of  DOE  in  effect  on  the  date  of 
award. 

*  *         •         •         • 

11.  Section  652.204-73  is  amended  by 
removing  the  |»rtification  language 
following  the  ust  of  questions  at  the  end 
of  paragraph  (c)  and  preceding 
paragraph  (dl^and  revising  paragraph 
(e)  to  read  as  flollows: 

952.204-73    Foreign  ownersMp,  control,  or 
influence  over  contractor  (Repreeentation) 

*  •        •   I 

Foreign  Owner4hip,  control  or  influence  over 
contractor  (XX^  19XX) 

»        »        * 

(c)*  *  * 

(d)  *  •  •  •  ' 

(e)  The  offerct  shall  require  any 
subcontractors  having  access  to  classified 
information  or  a  significant  quantity  of 
special  nuclear  material  to  provide  responses 
to  the  question^  in  paragraph  (c)  of  this 
provision  direO  ly  to  the  DOE  contracting 
officer. 

•  •         < 

12.  Section  (952.226-73  is  amended  by 
revising  the  introductory  text  to 
paragraph  (a)  of  the  provision  to  read  as 
follows: 


962.229-73    Energy  PoUey  Act  target  group 


Energy  Policy  Act  target  group  representation 
PCXX IQXX) 

(a)  The  oSmror  is: 


13.  Section  952.227-13  is  amended  by 
revising  paragraph  (e)(3)  of  the  clause  to 
read  as  follows: 

952.227-13    PalNit  f(ght»«cquisitk>n  by 
theOovemnwnt 


Patent  rights-acquisition  by  the  Government 
(XXX  19XX) 


(e)  Invention  identification,  disclosuros, 
and  reports. 

*        *        •        •        * 

(3)  The  Ck>ntractor  shall  furnish  the 
Contracting  Officer  the  following: 

(i)  Interim  reports  every  12  months  (or 
such  longer  period  as  may  be  specified  by  the 
Q>Dtracting  Officer)  from  the  date  of  the 
contract,  listing  all  subject  inventions  during 
that  period,  and  including  a  statement  that 
all  subject  inventions  have  been  disclosed  (or 
that  there  are  not  such  inventions],  and  that 
such  disclosure  has  been  made  in  accordance 
with  the  procedures  required  by  paragraph 
(e)(1)  of  this  clause. 

(ii)  A  final  report,  within  3  months  after 
completion  of  the  contracted  work  listing  all 
subject  inventions  or  containing  a  statement 
that  there  were  no  such  inventions,  and 
listing  all  subcontracts  at  any  tier  containing 
a  patent  rights  clause  or  containing  a 
statement  that  there  were  no  such 
subcontracts. 


952.227-80  and  952.227-81    [Removed] 

14.  Sections  952.227-80  and  952.227- 
81  are  removed. 

15.  Section  952.227-83  is  amended  by 
revising  the  prescription  to  read  as 
follows: 

952.227-83    Rights  In  tadtnical  data 
sollcHalion  representation. 

Pursuant  to  48  CTR  927.7004-1  and 
927.7004-^,  include  this  provision  and 
the  legend  at  FAR  52.215-12  in 
sohcitations  which  may  result  in 
contracts  for  research,  development,  or 
demonstration  work  or  contracts  for 
suppUes  in  which  delivery  of  required 
technical  data  is  contemplated. 


PART  97a-4>OE  MANAGEMENT  AND 
OPERATING  CONTRACTS 

16.  The  authority  citation  for  part  970 
continues  to  read  as  follows: 

Authorit3r:  Sec.  161  of  the  Atomic  Energy 
Act  of  1954  (42  U.S.C.  2201).  sec.  644  of  the 


Department  of  Energy  Organization  Act, 
Public  Uw  95-91  (42  U.S.C  7254).  . 

17.  Subsection  970.2305-4  is 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

970.2306-4    SolidtatkNi  provision  and 
contract  clause. 

(a)  The  contracting  officer  shall  insert 
the  provision  at  48  CFR  970.5204-57, 
Agreement  Regarding  Workplace 
Substance  Abuse  Programs  at  DOE  Sites, 
in  solicitations  for  the  management  and 
operation  of  DOE-owned  or  -controlled 
sites  operated  imder  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended 

18.  Subsection  970.2305-5  is 
amended  by  revising  paragraph  (b)(2)  to 
read  as  follows: 

970.2305-6    Suspension  of  payments, 
termination  of  contract,  and  debarment  and 
suspension  actions. 

•        •        •        •        * 

(b)*  •  • 

(D*  *'* 

(2)  The  contractor  has  failed  to 
comply  with  the  terms  of  the  provision 
at  48  CFR  970.5204-57; 


19.  Subsection  970.5204-57  is 
amended  by  revising  the  section  and 
provision  heading,  removing  paragraph 
(d)  of  the  provision,  and  revising 
paragraphs  (b)  and  (c)  of  the  provision 
to  read  as  follows: 

970.5204-67    Agreement  regarding 
workplace  substance  abuse  programs  at 
DOE  facilities. 


AGREEMENT  REGARDING  WORKPLACE 
SUBSTANCE  ABUSE  PROGRAMS  AT  DOE 
SITES  (XXX  19  XX) 

*        •         *         •         • 

(b)  By  submission  of  its  offer,  the  offeror 
agrees  to  provide  to  the  contracting  officer, 
within  30  days  after  notification  of  selection 
for  award,  or  award  of  a  contract,  whichever 
occurs  first,  pursuant  to  this  solicitation,  its 
written  workplace  substance  abuse  program 
consistent  with  the  requirements  of  10  CFR 
part  707. 

(c)  Failure  of  the  offeror  to  agree  to  the 
condition  of  responsibility  set  forth  in 
paragraph  (b)  of  this  provision,  renders  the 
offisror  unqualified  and  ineligible  for  award. 

(FR  Doc.  96-22047  Filed  8-28-96;  8:45  am] 
BIUMQ  COOE  6450-01-P 
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DEPARTMENTt>F  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  622 
n.O.  082096O] 

Fisheries  of  ttie  Caribbean,  Quif  of 
Mexico,  and  South  Atlantic;  Queen 
Conch  Resources  of  Puerto  Rico  and 
the  U.S.  Virgin  islands 

AQB4CY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  availability  of  a  fishery 

management  plan;  request  for 

comments. 

SUMMARY:  NMFS  announces  that  the 
Caribbean  Fishery  Management  Council 
(Council)  has  submitted  the  Fishery 
Management  Plan  for  Queen  Conch 
Resources  of  Puerto  Rico  and  the  U.S. 
Virgin  Islands  (FMP)  for  review, 
approval,  and  implementation  by 
NMFS.  Written  commeuts  are  requested 
from  the  public. 

DATES:  Written  comments  must  be 
received  on  or  before  October  18,  1996. 
ADDRESSES:  Comments  must  be  mailed 
to  die  Southeast  Regional  Office,  NMFS, 
9721  Executive  Center  Drive  N.,  St. 
Petersburg,  FL  33702. 

Requests  for  copies  of  the  FMP,  which 
includes  a  regulatory  impact  review,  an 
initial  regulatory  flexibility  analysis,  a 
social  impact  assessment,  and  a  final 
environmental  impact  statement,  should 
be  sent  to  the  Caribbean  Fishery 
Management  Council,  268  Munoz 
Rivera  Avenue,  Suite  ll08,  San  Juan,  PR 
00918-2577,  telephone  787-766-5926, 
FAX  787-766-6239. 
FOR  FURTHER  INFORMATION  CONTACT: 
Georgia  Cranmore,  813-570-5305. 
SUPPLEMENTARY  INFORMATION:  The 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act) 
requires  that  a  council-prepared  fishery 
management  plan  (plan)  be  submitted  to 
NMFS  for  review  and  approval, 
disapproval,  or  partial  disapproval.  The 
Magnuson  Act  also  requires  that  NMFS, 
upon  receiving  a  plan,  immediately 
publish  notification  that  it  is  available 
for  public  review  and  comment. 

The  FMP  would:  (1)  Require  that  a 
Caribbean  conch  resource  be  landed  in 
its  shell;  (2)  prohibit  the  possession  or 
sale  of  queen  conch  less  than  9  inches 


(22.9  cm)  in  total  length  and  less  than 
3/8  inch  (9,5  mm)  in  lip  width  at  its 
widest  point;  (3)  establish  a  recreational 
daily  bag  limit  of  3  queeo  conch  per 
person,  or  12  queen  conch  per  boat  if 
more  than  4  persons  are  aboard;  (4) 
establish  a  daily  harvest  limit  of  150 
queen  conch  per  Ucensed  commercial 
fisherman;  (5)  prohibit  taking  of  queen 
conch  from  July  1  through  September 
30;  and  (6)  prohibit  the  taking  of  queen 
conch  by  diving  while  using  a  device 
that  provides  a  continuous  air  supply 
from  the  surface.  The  FMP  and  its 
implementing  rule  should  rebuild  the 
overfished  queen  conch  resources  by 
protecting  the  spawning  stock  and 
reducing  fishing  effort.  Proposed 
regulations  to  implement  the  FMP  are 
scheduled  for  publication  within  15 
days. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  August  23,  1996. 
Richard  H.  Schaefier, 

Director,  Office  of  Fisheries  Conservation  and 
Management,  National  Marine  Fisheries 
Service. 

[PR  Doc.  96-22042  Filed  8-26-96;  4:12  pm] 

BHJJNQ  COQE  3610-22-F 


50  CFR  Part  648 
P.D.  082296B] 

Fisheries  of  the  Northeastern  United 
States;  Amendment  5  to  the  Atlantic 
Sea  Scallop  Fisfiery  Management  Plan 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  availability  and 
request  for  comments. 

SUMMARY:  NMFS  announces  that  the 
New  England  Fishery  Management 
Council  (Council)  has  submitted 
Amendment  5  to  the  Fishery 
Management  Plan  for  the  Atlantic  Sea 
Scallop  Fishery  (FMP)  for  Secretarial 
review  and  is  requesting  comments  from 
the  public.  Amendment  5  would 
temporarily  close  a  9  mi^  (23.31  lan-^) 
site  to  support  a  scallop  aquaculture 
research  project.  The  intended  effect  of 
the  closure  would  be  to  prevent 
conflicts  between  fishing  gear  and 
project  equipment  for  the  limited 
duration  of  the  research  project. 

DATES:  Comments  must  be  received  on 
or  before  October  21. 1996. 


ADDRESSES:  Send  comments  to  Eh*. 
Andrew  A.  Rosenberg,  Regional 
Director,  NMFS,  Northeast  Regional 
Office,  One  Blackburn  Drive, 
Gloucester,  MA  01930-3799.  Mark  the 
outside  of  the  envelope  "Comments  on 
Scallop  FMP."  Copies  of  proposed 
Amendment  5,  its  Regulatory  Impact 
Review,  Initial  Regulatory  Flexibility 
Analysis,  and  the  Environmental 
Assessment  are  available  from 
Christopher  Kellogg,  Acting  Executive 
Director,  New  England  Fishery 
Management  Council,  Simtaug  Office 
Park,  5  Broadway,  Saugus,  MA  01906- 
1097. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
H.  Jones,  Fishery  Policy  Analyst,  508- 
281-9273. 

SUPPLEMENTARY  INFORMATION:  The 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act)  (16 
U.S.C.  1801  et  seq.)  requires  that  each 
regional  fishery  management  council 
submit  any  fishery  management  plan  or 
amendment  it  prepares  to  NMFS,  on 
behalf  of  the  Secretary  of  Commerce  for 
review.  The  Magnuson  Act  also  requires 
that  NMFS,  upon  receiving  the  plan  or 
amendment  for  review,  immediately 
make  a  preliminary  evaluation  of 
whether  the  amendment  is  sufficient  to 
warrant  continued  review  and  pubUsh  a 
notice  that  the  plan  or  amendment  is 
available  for  public  review  and 
comment.  NMFS  will  consider  the 
public  comments  received  during  the 
comment  period  in  determining 
whether  to  approve  the  plan  or 
amendment. 

Amendment  5,  if  approved,  would:  (1) 
Close  a  9  mi^  mi  (23.31  km^)  site  to 
mobile  fishing  gear  and  partially  close 
the  site  to  non-mobile  gear  for  an  18- 
month  period,  and  (2)  temporarily 
exempt  certain  vessels  from  fishing 
regulations. 

Day  1  of  Amendment  5  is  August  22, 
1996.  Proposed  regulations  to 
implement  this  amendment  are 
scheduled  to  be  published  in  the 
Federal  Register  within  15  days  of  this 
date. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  August  23, 1996. 
Richard  H.  Schaefer, 

Director,  Office  of  Fisheries  Conservation  and 

Management,  National  Marine  Fisheries 

Service. 

[PR  Doc.  96-22055  Filed  8-25-96;  4:12  pm) 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  PIpnt  Health  Inspection 
Service 


Plant 


[Doctet  No.  96-059-1] 

Availat)liity  of  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

agqicy:  Animei  and  Plant  Health 
Inspection  Seryice,  USDA. 
action:  Notice 


summary:  We  lire  advising  the  public 
that  the  Animal  and  Plant  Health 
Inspection  Service  has  prepared  an 
envi^onmenta^  assessment  and  a  finding 
of  no  significaht  impact  for  the  field 
testing  of  an  unlicensed  veterinary 
biological  proauct.  A  risk  analysis, 
which  forms  tbe  basis  for  the 
envirorunental  assessment,  has  led  us  to 
conclude  that  held  testing  this 
unlicensed  veterinary  biological  product 
will  not  have  a  significant  impact  on  the 


quality  of  the  human  environment. 
Based  on  our  finding  of  no  significant 
impact,  we  have  determined  that  an 
environmental  impact  statement  need 
not  be  prepared. 

ADDRESSES:  Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  may  be  obtained  by  writing  to 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  Please  refer  to  the 
docket  number  and  publication  date  of 
this  notice,  as  well  as  the  first  two 
words  of  the  product  name,  when 
requesting  copies.  Copies  of  the 
environmental  assessment  and  finding 
of  no  significant  impact  (as  well  as  the 
risk  analysis  with  confidential  business 
information  removed)  are  also  available 
for  public  inspection  at  USDA,  room 
1141.  South  Building,  14th  Street  and 
Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m„  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  those  documents  are  requested 
to  call  ahead  on  (202)  690-2817  to 
facilitate  entry  into  the  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Jeanette  Greenberg,  Veterinary 
Biologies.  BEEP,  APHIS,  4700  River 
Road  Unit  148,  Riverdale,  MD  20737- 
1237;  telephone  (301)  7^4-8400;  fax 
(301)  734-8910;  or  E-mail: 
jgreenberg@aphis.usda.gov. 
8UPPt.EMENTARY  INFORMATION:  Under  the 
Virus-Serum-Toxin  Act  (21  U.S.C.  151 


et  seq.),  a  veterinary  biological  product 
must  be  shown  to  be  pure,  safe,  potent, 
and  efficacious  before  a  veterinary 
biological  product  license  may  be 
issued.  A  field  test  is  generally 
necessary  to  satisfy  prelicensing 
requirements  for  veterinary  biological 
products.  In  order  to  ship  an  unlicensed 
veterinary  biological  product  for  the 
purpose  of  conducting  a  proposed  field 
test,  a  person  must  receive  authorization 
from  the  Animal  and  Plant  Health 
Inspection  Service  (APHIS). 

In  determining  whether  to  authorize 
shipment  for  field  testing  the  unlicensed 
veterinary  biological  product  referenced 
in  this  notice,  APHIS  conducted  a  risk 
analysis  to  assess  the  potential  effect  of 
this  product  on  the  safety  of  animals, 
public  health,  and  the  environment. 
Based  on  that  risk  analysis,  APHIS  has 
prepared  an  environmental  assessment. 
APHIS  has  concluded  that  field  testing 
this  unlicensed  veterinary  biological 
product  will  not  significantly  affect  the 
quality  of  the  human  environment.      ^ 
Based  on  this  finding  of  no  significant 
impact,  we  have  determined  that  there 
is  no  need  to  prepare  an  environmental 
impact  statement. 

An  environmental  assessment  and  a 
finding  of  no  significant  impact  have 
been  prepared  for  field  testing  the 
following  imlicensed  veterinary 
biological  product: 


Re<^ster 


Oxford  Veterinafy  Latx)ratories,  Inc 


Product 


Feline  Rhinotracheitis  Vaccine,  Modified  Live  Vinjs 


Field  test  locations 


CaKfomia,   Colorado,   Illinois,   Iowa.   Kansas,   Ne- 
braska. 


The  enviromnental  assessment  and 
finding  of  no  ignificant  impact  have 
been  prepared]  in  accordance  with:  (1) 
The  National  |!nvironmental  Policy  Act 
of  1969  (NEPA)  (42  U.S.C.  4321  et  seq.], 
(2)  Regulation^  of  the  Coimcil  on 
Environmental  Quality  for 
implementing  the  procedural  provisions 
of  NEPA  (40  dpR  parts  1500-1508),  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  part  Ih).  and  (4)  APHIS'  NEPA 
Implementing  Procedures  (7  CFR  part 
372). 

Unless  substantial  environmental 
issues  are  rais^  in  response  to  this 
notice,  APHIS  intends  to  authorize  the 
shipment  of  tl  le  above  product  and  the 
initiation  of  tl^e  field  tests  on  September 
12.  1996. 


Done  in  Washington,  DC.  this  22nd  day  of 
August  1996. 
A.  Strating, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
|FR  Doc  96-22108  Filed  8-28-96;  8:45  am] 
eauNQ  oooc  «4ie-34-p 


[Docket  No.  9ft-064-Z] 

Procedures  for  Importing  Animals 
Through  the  Harry  S.  Truman  Animal 
Import  Center 

AGSKCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Notice;  Correction. 


SUMMARY:  The  Animal  and  Plant  Heahh 
Inspection  Service  is  correcting  the 
telephone  number  of  the  person  listed 
under  for  further  information  contact  in 
a  notice  that  was  published  in  the 
Federal  Register  on  August  23, 1996  (61 
FR  43521).  The  notice  announced  the  . 
date  and  location  of  the  lottery  for 
authorization  of  the  use  of  the  Harry  S 
Truman  Animal  Import  Center  in 
calendar  year  1997,  and  also  the  period 
during  which  applications  must  be 
received  to  be  included  in  the  lottery. 

FOR  FURTHER  INFORMATION  QONTACT:  Ms. 
Joan  Montgomery,  Staff  Specialist. 
Import-Export  Animals  Staff,  National 
Center  for  hnport-Export,  VS,  APHIS, 
Suite  3B30,  4700  River  Road  Unit  39, 
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Riverdale,  MD  20737-1231.  (301)  734- 
8364. 

Done  in  Washington,  DC.  this  23rd  day  of 
August  1996. 

Richard  R.  Kelly. 

Acting  Chief,  Regulatory  Analysis  and 
Development.  Animal  and  Plant  Health 
Inspection  Service. 

|FR  Doc.  96-22035  Piled  &-2a-96:  8:45  am] 

BaiJNQ  CODE  3410-S4-P 


Natural  Resources  Conservation 
Service 

Finding  of  No  Significant  Impact  for 
Limestone-Graveyard  Creeks 
Watershed  Bent  and  Prowers 
Counties,  CO 

Introduction 

The  Limestone-Graveyard  Creelcs 
Watershed  is  a  federally  assisted  action 
authorized  for  planning  under  Pubic 
„  Law  83-566.  the  Watershed  Protection 
and  Flood  Prevention  Act.  An 
environmental  assessment  was 
undertaken  in  conjunction  with  the 
development  of  the  watershed  plan. 
This  assessment  was  conducted  in 
consultation  with  local,  state,  and 
federal  agencies  as  well  as  with 
interested  organization  and  individuals. 
Data  developed  during  the  assessment 
are  available  for  public  review  at  the 
following  location:  U.S.  Department  of 
Agriculture.  Natural  Resources 
Conservation  Service,  655  Parfet  Street, 
Suite  E200C,  Lakewood.  CD  80215- 
5517. 

Recommended  Action 

The  recommended  plan  is  composed 
of  management  and  enduring 
conservation  practices  to  reduce  deep 
percolation,  runoff  and  irrigation 
induced  erosion  which  will  improve 
water  quality  of  both  surface  and 
groundwater,  the  Arkansas  river,  as  well 
as  protect  the  resource  base. 

It  is  expected  that  108  long-term  land 
treatment  contracts  will  be  written 
during  the  project's  life.  Approximately 
26.700  acres  will  be  treated  through 
project  action. 

The  primary  purposes  are:  (1) 
(Watershed  protection) — protect  the  soil 
resource  base  from  excessive  irrigation 
induced  erosion  and  sedimentation  and 
reduce  negative  water  quality  impacts  to 
surface  and  groundwater,  including  the 
Arkansas  River  from  selenium, 
sediment,  salts,  and  nitrate  loading.  (2) 
(Agricultural  water  management)— 
improve  application  unformity. 

Effiects  of  Recommended  Action 

Overall  improved  surface  and 
groundwater  quality,  improved  human 


health  and  safety,  significant  sediment 
and  erosion  reduction,  improved  water 
quality  in  the  Arl^ansas  River,  improved 
wetlands  and  fisheries  from  improved 
water  quality,  improved  wildlife  habitat, 
reduced  irrigation  labor  costs,  reduced 
irrigation  system  operation  and 
maintenance,  and  improved  irrigation 
systems  and  management  results  in 
increased  available  water  supply  on  and 
offsite. 

The  proposed  action  will  reduce 
selenium,  sediments,  salts,  nitrates,  and 
other  pollutants,  in  ground  water  and 
the  Arkansas  River,  thereby  improving 
the  water  quality.  It  will  also  protect  the 
watershed  resource  base  by  reducing 
irrigation  induced  erosion. 

Significant  negative  effects  to 
wetlands  are  not  expected.  However,  if 
mitigation  is  necessary,  it  will  be 
accomplished  on  a  value  for  value  basis. 

A  slight  improvement  of  the  upland 
wildlife  habitat  is  expected  due  to  an 
increase  in  forage  and  water  quality. 

The  proposed  project  will  encourage 
and  promote  the  agricultural  enterprises 
in  the  watershed  through  education  and 
accelerated  technical  and  financial 
assistance.  This  will  help  maintain 
agriculture  as  a  significant  component 
in  the  area  economy. 

A  list  of  the  cultural  resource  sites 
within  the  watershed  has  been  obtained 
from  the  State  Historic  Preservation 
Officer  (SHPO).  Their  relationship  to 
planned  conservation  measures  was 
evaluated.  The  survey  concludes  that  no 
significant  adverse  impacts  will  occur  to 
known  cultural  resources  in  the 
watershed  should  the  plan  be 
implemented.  If  however,  during 
construction  of  enduring  measures  a 
new  site  is  identified,  construction  will 
stop  and  the  (SHPO)  will  be  notified. 

There  is  no  wilderness  areas  in  the 
watershed. 

There  are  no  threatened  or 
endangered  species  known  to  exist  in 
the  watershed.  However,  prairie  dog 
towns  which  could  provide  habitat  for 
the  black-footed  ferret,  will  not  be 
disturbed  during  project  action. 

As  stated  above,  the  primary  objective 
of  the  project  is  to  reduce  the  selenium 
entering  the  Arkansas  River  and 
groundwater.  Land  treatment  measures 
will  reduce  selenium  levels  to  within 
State  and  EPA  standards. 

Wildlife  habitat  may  be  temporarily 
disturbed  in  areas  where  enduring 
measures  are  implemented.  They  will 
however,  return  to  at  least  their 
previous  value  within  a  short  period  of 
time. 

The  fishery  in  the  Arkansas  River  will 
be  impacted  to  a  lesser  degree  by 
selenium  after  the  project  is  complete. 


No  significant  adverse  environmental 
impacts  will  result  from  the  installation 
of  conservation  measures.  Some  short- 
term  habitat  disturbances  may  occur 
during  construction  of  small  erosion 
control  structures,  but  they  will  heal 
quickly. 

Alternatives 

The  fUanned  action  is  the  most 
practical  means  of  reducing  the 
selenium,  salts,  and  sediment  entering 
the  Arkansas  River  and  groundwater, 
thus  protecting  the  resource  base  in  the 
watershed.  Since  no  significant  adverse 
environmental  impacts  will  resuh  from 
installation  of  the  measures  and  no 
other  alternatives  could  meet  the  tests  of 
completeness,  effectiveness,  efficiency, 
and  acceptability,  this  alternative 
becomes  the  only  viable  candidate  plan. 
The  no  action  alternative  was  used  for 
comparison  purposes. 

Consultation — Public  Participation 

The  Bent  and  Prowers  Soil 
Conservation  ENstricts  requested  in 
March,  1989,  that  the  watershed  be 
considered  for  a  PL566  watershed 
project.  A  field  review  was  made  on 
March  23, 1989.  The  review  team  found 
that  significant  irrigation  water 
management,  water  quality,  and 
watershed  protection  treatment  was 
needed.  The  Soil  Conservation  District 
and  the  NRCS  Field  Office  decided  that 
detailed  information  collection  would 
be  the  first  priority.  Data  on  water 
quantity,  quality,  and  practice  needs 
were  gathered.  Ninety  percent  of  the 
landowners  expressed  an  interest  in  this 
project.  Significant  resource  problems 
were  found  and  the  sponsors  made  an 
application  for  PL566  planning 
assistance  June  16,  1989. 

The  State  Soil  Conservation  Board 
formally  accepted  the  application  on 
September  6,  1989.  The  Soil 
Conservation  Services'  West  National 
Technical  Center  (WNTC)  made  a  field 
reconnaissance  October  25, 1989.  They 
met  with  the  irrigation  company 
personnel,  field  offices,  and 
conservation  district  officials.  It  was 
decided  further  data  was  needed  to 
quantify  the  off-site  effects  from  project 
action,  hi  January  1993,  the  NRCS  Field 
Office,  area  staff  and  state  staff 
developed  a  schedule  to  complete  a 
preauthorization  plan  and  plan  of  work. 

On  June  24,  1993,  a  public  scoping 
meeting  was  held  to  discuss  the 
problems,  needs,  and  possible  effects 
from  a  project.  Federal,  State,  and  local 
agencies,  and  the  general  public  were 
invited.  This  group  helped  give 
direction  to  the  NRCS  planners.  A 
public  response  analysis  was  completed 
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on  the  responses*  A  summary  of  those 
responses  is  sbovn  on  Table  C. 

An  environmefital  evaluation  meeting 
was  also  held  onjjune  24, 1993.  to 
identify  environfiental  concerns  and 
issues  and  discu^  how  best  to  address 
those  concerns. 

Numerous  newspaper  articles, 
newsletters,  and  radio  public  service 
announcements  bave  been  aired  to 
provide  public  iaformation.  Public 
meetings  with  the  news  media  in 
attendance  were^eld  to  gain  input  and 
inform  the  publit- 

A  public  meeting  in  the  morning  and 
a  sponsors  meeting  in  the  afternoon 
were  held  December  2,  1993,  to 
determine  the  desirability  of  pursuing  a 
planning  authorization  and  review  the 
preliminary  plan.  The  sponsors  felt  that 
cost  shared  management  practices  were 
essential  to  get  adequate  water  quality 
improvement.  Potential  alternatives  and 
the  responsibilities  of  each  sponsor  and 
NRCS  were  stressed  in  discussions.  The 
SCDs  have  the  ri^t  of  eminent  domain 
under  authority  ^tablished  by  state  law. 
If  needed,  they  are  willing  to  fulfill  their 
agreements  to  see  that  a  plan  is   - 
formulated  and  implemented. 

The  public  an4  sponsors  encouraged 
NRCS  to  go  forth)  with  the  request  for 
planning.  Potential  practices  and 
alternatives  wera  reviewed  to  identify 
what  may  be  needed.  A  revised 
application  was  developed  and 
approved  by  the  sponsors  to  slightly 
change  the  wateeshed  size  and  sponsqrs 
in  January  1994. 

The  sponsors  fleviewed  the 
preauthorizationi  report  in  March  1994 
and  concurred  wfith  the  report. 
However,  the  sponsors  requested  cost 
share  on  management  practices.  NRCS, 
agreed  to  pursue  cost  sharing  for 
management  pra^ices.  The 
preauthorization  report  was  transmitted 
to  the  WNTC  in  Portland  for  technical 
review  in  April  ^994.  A  review  by  the 
WNTC  was  completed  on  June  30, 1994. 
Comments  werepcorporated,  and  on 
July  28,  1994,  the  SCD  boards  reviewed 
WNTC  comments  on  the 
Preauthorization  Plan,  and  agreed  to 
continue  their  support  of  the  plan  even 
though  cost  sharing  for  management 
practices  were  not  approved. 

The  SCD  boards  have  met  regularly 
and  provided  pokitive  leadership  to  the 
furthering  of  coiiservation  and 
improvement  of  the  watershed.  Ongoing 
water  quality,  quantity  and  management 
practices  are  being  installed  by  a 
combination  of  hndowner,  district  and 
state  funds.  Theiwo  district  boards 
cooperated  in  getting  a  319 
demonstration  project,  approved  in 
February  1994,  t)  show  the  value  of 
surge  irrigation  <  nd  irrigation  water 


management  on  six  fields  in  the 
watershed  area. 

On  September  26, 1994  the  watershed 
was  approved  for  planning.  A  meeting 
was  held  in  December  1994  with  field 
and  area  staffs,  the  State  Water 
Resources  Planning  staff,  and  sponsors 
to  review  the  Plan  of  Work  and  develop 
assignments  to  complete  the  watershed 
plan.  A  scoping  meeting  and 
environmental  assessment  meeting  was 
held  at  this  Ume. 

The  Watershed  Plan  was  developed 
and  reviewed  with  the  sponsors  at  their 
board  meetings  in  May,  1995.  They 
requested  that  NRCS  have  a  public 
meeting  to  present  the  plan  to  all 
interested  publics.  On  June  1, 1995.  a 
public  meeting  was  held  in  Lamar, 
Colorado.  It  was  the  consensus  of  those 
present  to  move  forward  into  inter- 
agency review. 

Specific  consultation  was  conducted 
with  the  State  Historic  Preservation 
Officer  concerning  cultural  resources  in 
the  watershed. 

Public  meetings  were  held  throughout 
the  planning  process  to  keep  all 
interested  parties  informed  of  the  study 
progress  and  to  obtain  public  input  to 
the  plan  and  environmental  evaluation. 

Agency  consultation  and  public 
participation  to  date  has  shown  no 
unresolved  conflicts  related  to  the 
project  plan. 

Conclusion 

The  Environmental  Assessment 
summarized  above  indicates  that  this 
federal  action  will  not  cause  significant 
local,  regional,  or  national  impact  on  the 
environment.  Therefore,  based  on  the 
above  findings,  I  have  determined  that 
an  environmental  impact  statement  for 
the  Limestone-Graveyard  Creeks 
Watershed  Plan  is  not  required. 

Dated:  August  19, 1996. 
Stuart  N.  Simpson, 
Assistant  State  Conservationist. 
[FR  Doc.  96-22066  Filed  8-28-96;  8:45  am] 
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Limestone-Graveyard  Creei(s; 
Environmentai  Impact  Statement 

AGENCY:  Natural  Resources 
Conservation  Service  (NRCS),  USDA. 
ACTION:  Notice  of  finding  of  no 
significant  impact. 

SUMMARY:  Pursuant  to  Section  102(2)(c) 
of  the  National  Envirormiental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  Part  1500);  and  the  NRCS 
Regulations  (7  CFR  Part  650);  the  NRCS, 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 


statement  is  not  being  prepared  for  the 
Limestone-Graveyard  Creeks  Watershed, 
Bent  and  Prowers  Counties,  Colorado. 
FOR  FURTHER  INFORMATION  CONTACT: 
Duane  L.  Johnson,  State  Conservationist. 
655  Parfet  Street,  E200C,  Lakewood,  CO 
80215-5517.  (303)  236-2886,  Ext.  202. 
8UPPI.EMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
finds,  Duane  L.  Johnson.  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  is  not 
needed  for  this  project. 

The  project  purpose  is  a  plan  for 
watershed  protection.  The  planned 
works  of  improvement  include 
accelerated  technical  assistance  for 
implementing  land  treatment  with 
practices  such  as  conservation  tillage, 
irrigation  water  management  and 
enduring  practices  to  reduce  deep 
percolation  to  improve  water  quality. 

The  Notice  of  Finding  of  No 
Significant  Impact  (FONSI),  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  State,  and  local  agencies  and 
interested  parties.  A  limited  niunber  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Stuart  N.  Simpson. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
pubUcation  in  the  Federal  Register. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  underNo.  10.904, 
Watershed  Protection  and  Flood  Prevention 
and  is  subject  to  the  provisions  of  Executive 
Order  12372,  which  required 
intergovenunental  consultation  with  Stale 
and  local  officials) 

Dated:  August  19,  1996. 
Stuart  N.  Simpson, 
Assistant  State  Conservationist. 
[FR  Doc.  96-22067  Filed  8-28-96;  8:45  am) 
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COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Califomia  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  jon 
Civil  Rights,  that  a  meeting  of  the 
Califomia  Advisory  Committee  to  the 
Commission  will  convene  at  2:00  p.m. 
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and  adjourn  at  5:00  p.m.  on  Wednesday, 
September  11,  1996,  at  the  Embassy 
Suites  (The  Board),  8425  Firestone 
Boulevard,  Downey,  California.  Hie 
purpose  of  the  meeting  is  to  discuss 
release  and  dissemination  of  a  report 
and  the  Commission  hearing  in  Los 
Angeles  and  to  plan  future  Advisory 
Committee  activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Dr.  Fernando 
Hernandez,  310-696-0104,  or  Philip 
Montez,  Director  of  the  Western 
Regional  Office,  213-894-3437  (TDD 
213-894-3435).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC.  August  21, 1996. 
Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
(PR  Doc.  96-22038  Filed  S-28-96:  8:45  am] 
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Agenda  and  Notice  of  Public  Meeting 
of  the  Oldahoma  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Oklahoma  Advisory  Committee  to  the 
Commission  will  convene  at  6:30  p.m. 
and  adjourn  at  8:30  p.m.  on  Monday, 
September  23, 1996,  at  the  Doubletree 
Hotel,  616  West  7th  Street,  Tulsa, 
Oklahoma  74127.  The  purpose  of  the 
meeting  is  to  plan  future  projects. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Melvin  L.  Jenkins,  Director  of  the 
Central  Regional  Office,  913-551-1400 
(TDD  913-551-1414).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC,  August  22. 1996. 
Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
(FR  Doc.  96-22037  Filed  8-28-96;  8:45  ami 
BILUNO  COOE  «336-0t-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  0MB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  1997  Economic  Census  Covering 
the  Construction  Industry  Sector. 

Form  Numbeiis):  CC-1508, 1608, 
1718,  1728.  1738,  1748,  1758,  1768, 
1778, 1788,  and  1798. 

Agency  Approval  Number:  NA 

Type  of  Request:  New  collection. 

Burden:  286,000  hours. 

Number  of  Respondents:  130,000. 

Avg  Hours  Per  Response:  2.2  hours. 

Needs  and  Uses:  The  economic 
census  is  the  major  source  of  data  about 
the  structiue  and  functioning  of  a  large 
segment  of  the  United  States'  economy 
and  features  unique  industry  and 
geographic  detail.  It  provides  essential 
information  for  many  users,  including 
the  government,  industry,  business  and 
the  general  pubUc.  The  Census  of 
Construction  (CQ)  collects  information 
form  contractors  of  all  types  of 
construction — more  than  2.3  million 
establishments  classified  in  the  North 
American  Industry  Classification 
System  (NAICS).  The  construction 
industry  sector  of  the  economic  census 
comprises  establishments  primarily 
engaged  in  the  construction  of  buildings 
and  other  structures,  additions, 
alterations,  reconstruction,  installation, 
and  maintenance  and  repairs. 

The  economic  census  will  produce 
basis  statistics  by  industry  for  number  of 
establishments,  value  of  construction 
work  done,  pajrroll,  employment, 
selected  costs,  depreciable  assets,  and 
capital  expenditures.  It  also  will  yield  a 
variety  of  subject  statistics,  including 
estimates  of  type  of  construction  work 
done,  kind  of  business  activity  and 
other  industry-specific  measures. 

Among  the  important  statistics   • 
produced  by  the  CCI  are  estimates  of  the 
value  of  construction  work  done  during 
the  covered  year.  The  Federal 
Government  uses  the  information  fit>m 
the  economic  censuses  as  an  important 
part  of  the  fitimework  for  the  national 
accounts,  input-output  measures,  key 
economic  indexes,  and  other  estimates 
that  serve  as  the  factual  basis  for 
economic  policy  making,  planning  and 
administration.  State  governments  rely 
on  the  economic  censuses  for 
comprehensive  economic  data  on 
geographical  areas  in  order  to  make 


decisions  concerning  policy  making, 
plaxming  and  administration.  Finally, 
industry,  business  and  the  general 
public  use  data  from  the  economic 
censuses  for  economic  forecasts,  market 
research,  benchmarics  for  their  own 
sample-based  surveys,  and  business  and 
financial  decision  making. 

Affected  Public:  Businesses  or  other 
for-profit  institutions. 

Frequency:  One  time. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  Jerry  Coffey.  (202) 
395-7314. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
Acting  EKX  Forms  Clearance  Officer, 
(202)  482-3272,  Department  of 
Commerce.  Room  5327, 14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Jerry  Coffey,  OMB  Desk  Officer,  Room 
10201,  New  Executive  Office  Building, 
Washington,  DC  20503. 

Dated:  August  26, 1996. 
Linda  Engelmeier, 

Acting  Departmental  Forms  Cleamnce 

Officer,  Office  of  Management  and 

Organization. 

IFR  Doc.  96-22116  Filed  8-28-96;  8:45  am) 
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Foreign-Trade  Zones  Board  - 
[Docket  64-06] 

Foreign-Trade  Zone  72 — Indianapolis, 
IN;  Application  for  Subzone  Status, 
Fujitsu  Ten  Corporation  of  America 
Plant  (Automotive  Audio  Products  ar>d 
Electronic  Components),  Rushville,  IN 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Indianapolis  Airport 
Authority,  grantee  of  FTZ  72.  requesting 
special-purpose  subzone  status  for  the 
automotive  audio  products  and 
electronic  components  manufactimng 
plant  of  Fujitsu  Ten  Corporation  of 
America  (FTCA),  located  in  Rushville, 
Indiana.  The  application  was  submitted 
pursuant  to  the  provisions  of  the 
Foreign-Trade  Zones  Act.  as  amended 
(19  U.S.C.  81a-81u).  and  the  regulations 
of  the  Board  (15  CFR  Part  400).  It  was 
formally  filed  on  August  19, 1996. 

The  FTCA  plant  (95,000  sq.ft.  On  32 
acres)  is  located  at  616  Conrad  Harcourt 
Way  in  Rushville  (Rush  County), 
Indiana,  some  40  miles  east  of 
Indianapolis.  The  plant  (354  employees) 
is  used  to  produce  (1)  automotive  audio 
products,  including  electronic  tuning 
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AM/FM  radiosJAM/FM  radio/cassette 
units,  cassette  <Jeck  units,  power 
amplifiers,  andlfront  end  AM/FM 
receiver  modules;  and  (2)  automotive 
electronic  com»onents,  including  relay 
integration  moqules  (i.e.,  warning 
indicators,  light  dimmers)  and  security 
systems  with  r^ote  keyless  entry,  for 
the  U.S.  market  and  export.  As  part  of 
this  application.  FTZ  authority  is  also 
being  requestet^  for  other  automotive 
electronic  components  which  may  be 
manufactured  ifi  the  future,  including 
air  bag  controllers,  speed  control 
systems,  fuel  injection  systems,  seat 
controls,  anti-l<)ck  brake  units, 
automatic  windshield  wipers,  heated 
seat  modules,  indicator  sensors,  and 
vehicle  navigation  systems.  The 
production  process  involves  assembly, 
testing,  and  warehousing.  Components 
purchased  from  abroad  (about  76%  of 
total  unit  material  value)  include:  self- 
adhesive  plastic  plates/foil/Rlm,  labels, 
copper  and  steel  fasteners,  steel  springs, 
other  articles  of  copper,  flywheels  and 
pulleys,  electric  motors,  electronic  parts 
(transformers,  inductors,  capacitors, 
resistors,  diode^.  transistors,  LED's. 
insulators),  liquid  crystal  displays, 
integrated  circuits,  PC  boards,  electrical 
switches,  other  electrical  and  audio 
parts  (duty  rata  range:  free — 12.5%,  40</ 
unit,  7</kg ).  Tie  application  indicates 
that  26  percent  of  all  components  (by 
value)  will  be  purchased  from  U.S. 
suppliers  within  three  years  after 
approval  of  subzone  status. 

FTZ  procedu(pes  would  exempt  FTCA 
frxjm  Customs  duty  payments  on  the 
foreign  components  used  in  the  export 
production  (11%  of  total  shipments).  On 
its  domestic  sa)es,  the  company  would 
be  able  to  choo^  the  duty  rates  that 
apply  to  finished  automotive  audio 
products  and  automotive  electronic 
components  (duty  firee — 8.5%)  for  the 
foreign  inputs  poted  above.  The  motor 
vehicle  duty  ra|e  (2.5%)  could  apply  to 
the  finished  au^io  and  electronic 
products  that  ate  shipped  to  U.S.  motor 
vehicle  assembly  plants  with  subzone 
status  for  inclufeion  into  finished  motor 
vehicles  under  FTZ  procedures.  Under 
the  FTZ  Act,  ctrtain  merchandise  in 
FTZ  status  is  e;cempt  from  ad  valorem 
inventory-type  taxes.  The  application 
indicates  that  s|ubzone  status  would 
help  improve  the  plant's  international 
competitiveness. 

In  accordanoB  with  the  Board's 
regulations,  a  ijiember  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comn  ent  on  the  application  is 
invited  from  ir  terested  parties. 
Submissions  (c  riginal  and  three  copies) 
shall  be  addressed  to  the  Board's 


Executive  Secretary  at  the  address 
below.  The  dosing  period  for  their 
receipt  is  Octobw  28. 1996.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  November  12, 1996). 

A  copy  of  the  application  and  the 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 
U.S.  Export  Assistance  Center.  Penwood 

One,  Suite  106, 11405  N. 

Pennsylvania  Street,  Carmel,  IN  46032 
Office  of  the  Executive  Secretary, 

Foreign-Trade  Zones  Board.  U.S. 

Department  of  Commerce,  Room 

3716,  14th  Street  &  Pennsylvania 

Avenue,  NW.,  Washington,  DC 

20230-0002 

Dated:  August  19, 1996. 
lofan  I.  Da  Ponte,  Jr.. 

Executive  Secretary. 

|FR  Doc.  96-22124  Filed  8-28-96;  8:45  am) 

BILUNQ  COOC  KlO-Oe-P 


[Docket  66-«e] 

Foreign-Trade  Zone  38— Spartanburg 
County,  South  Carolina  Application  for 
Expansion 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  South  Carolina  State  Ports 
Authority,  grantee  of  Foreign-Trade 
2^ne  38,  requesting  authority  to  expand 
its  zone  in  Spartanburg  County,  South 
Carolina,  within  the  Greenville/ 
Spartanburg,  South  Carolina  Customs 
port  of  entry.  The  application  was 
submitted  pursuant  to  the  provisions  of 
the  Foreign-Trade  Zones  Act,  as 
amended  (19  U.S.C.  81a-«lu),  and  the 
regulations  of  the  Board  (15  CFR  Part 
400).  It  was  formally  filed  on  August  21, 
1996. 

FTZ  38  was  approved  on  May  4, 1978 
(Board  Order  131,  43  FR  20526.  5/12/78) 
and  expanded  on  November  9, 1994 
(Board  Order  715,  59  FR  59992, 11/21/ 
94).  The  zone  project  currently  consists 
of  three  sites  in  Spartanburg  County: 
Site  1  (20  acres)— U.S.  Highway  29 
Industrial  Park,  Wellford;  Site  2  (111 
acres) — International  Transport  Center, 
Greer;  and  Site  3  (111  acres) — Highway 
290  Commerce  Park,  Duncan. 

The  applicant  is  now  requesting 
authority  to  further  expand  the  general- 
purpose  zone  to  include  a  site  (Proposed 
Site  4)  which  would  encompass  the 
Wingo  Corporate  Park  (473  acres),  a 
private  industrial  park  located  some  5 
miles  northwest  of  Spartanburg,  South 
Carolina,  on  New  Cut,  Blackstock,  and 
Mt  Zion  Roads  in  Spartanburg  County. 
No  specific  manufacturing  requests  are 


being  made  at  this  time.  Such  requests 
would  be  made  to  the  Board  on  a  case- 
by-case  basis. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  October  28, 1996.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  November  12. 1996). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 
Office  of  the  Port  Director,  U.S.  Customs 

Service,  150-A  West  Phillips  Road. 

Greer.  SC  29650 
Office  of  the  Executive  Secretary. 

Foreign-Trade  Zones  Board,  Room 

3716.  U.S.  Department  of  Commerce. 

14th  and  Pennsylvania  Avenue.  NW.. 

Washington.  DC  20230 

Dated:  August  23, 1996. 
John  J.  Da  Ponte,  Jr., 

Executive  Secretary. 

[FR  Doc.  96-22125  Filed  8-28-96;  8:45  am) 

BiuMQ  oooE  asie-m-p 


[Order  No.  836] 

Grant  of  Authority;  Establishment  of  a 
Foreign-Trade  Zone  Olympia, 
Washington,  Area 

Pursuant  to  its  authority  under  the  Forisign- 
Trade  Zones  Act  of  June  18, 1934,  as 
amended  (19  U.S.C.  81a-81u),  the  Foreign- 
Trade  Zones  Board  (the  Board)  adopts  the 
following  Order: 

Whereas,  by  an  Act  of  Congress 
approved  June  18, 1934,  an  Act  "To 
provide  for  the  establishment  of  foreign- 
trade  zones  in  ports  of  entry  of  the 
United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes,"  as  amended  (19  U.S.C. 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  the  Port  of  Olympia  (the 
Grantee)  has  made  application  to  the 
Board  (FFZ  Docket  5-95,  60  FR  10352. 
2/24/95),  requesting  the  establishment 
of  a  foreign-trade  zone  at  sites  in  the 
four-county  area  of  Thurston,  Lewis, 
Mason  and  Kitsap  Counties,  Washington 
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in  and  adjacent  to  the  Port  of  Olympia 
Customs  port  of  entry;  and, 

Whereas,  notice  inviting  public 
comment  has  been  given  in  the  Federal 
Register,  and  the  Board  adopts  the 
flndings  and  recommendations  of  the 
examiner's  report  and  finds  that  the 
requirements  of  the  Act  and  the  Board's 
regulations  are  satisfied,  and  that 
approval  of  the  application  is  in  the 
public  interest; 

Now,  therefore,  the  Board  hereby 
grants  to  the  Grantee  the  privilege  of 
establishing  a  foreign-trade  zone, 
designated  on  the  records  of  the  Board 
as  Foreign-Trade  2k)ne  No.  216,  at  the 
sites  described  in  the  application, 
subject  to  the  Act  and  the  Board's 
regulations,  including  Section  400.28, 
and  subject  to  the  standard  2,000-acre 
activation  limit. 

Signed  at  Washington,  DC,  this  16th  day  of 
August  1996. 
Michael  Kantor, 

Secretary  of  Commerce,  Chairman  and 
Executive  Officer. 

Attest: 

John  J.  Da  Ponte,  Jr., 

Executive  Secretary. 

|FR  Doc.  96-22126  Filed  8-28-96;  8:45  am) 

BILLING  CODE  3S10-O3-P 


International  Trade  Administration 

Florida  International  University,  et  al.; 
Notice  of  Consolidated  Decision  on 
Applications  for  Duty-Free  Entry  of 
Scientific  Instrument 

This  is  a  decision  consolidated 
pursuant  to  Section  6(c)  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651,  80  Stat.  897;  15  CFR  part 
301).  Related  records  can  be  viewed 
between  8;30  AM  and  5:00  PM  in  Room 
4211,  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC. 

Docket  Number:  95-093R.  Applicant: 
Florida  International  University.  Miami, 
FL  33199.  Instrument:  Stopped-Flow 
System.  Manufacturer:  Applied 
Photophysics,  United  Kingdom. 
Intended  Use:  See  notice  at  61  FR 
28175,  June  4.  1996. 

Docket  Number:  96-026.  Applicant: 
Bates  College,  Lewiston,  ME  04240. 
Instrument:  Rapid  Kinetics  Accessory, 
Model  SFA-20.  Manufacturer:  Applied 
Photophysics,  Ltd.,  United  Kingdom. 
Intended  Use:  See  notice  at  61  FR 
28175,  June  4,  1996. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instruments,  for  the  purposes  for  which 


the  instruments  are  intended  to  be  used, 
is  being  manufactured  in  the  United 
States.  Reasons:  These  are  compatible 
accessories  for  existing  instruments  for 
the  use  of  the  applicants.  In  each  case, 
the  instrument  and  accessory  were 
made  by  the  same  manufacturer. 

We  know  of  no  domestic  accessories 
which  can  be  readily  adapted  to  the 
previously  imported  instruments. 
Frank  W.  Creel, 

Director,  Statutory  Import  Programs  Staff 
|FR  Doc.  96-22117  Filed  8-28-96;  8:45  am] 

BILLING  CODE  3610-OS-P    . 


LeIiigN  University,  et  al.;  Notice  of 
Consolidated  Decision  on  Application 
for  Duty-Free  Entry  of  Scientific 
Instrument 

This  is  a  decision  consolidated 
pursuant  to  Section  6(c)  of  the 
Educational,  Scientific'and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651,  80  Stat.  897;  15  CFR  part 
301).  Related  records  can  be  viewed 
between  8:30  AM  and  5:00  PM  in  Room 
4211,  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue,  N.W., 
Washington,  D.C. 

Docket  Number:  96-036  Applicant: 
Lehigh  University,  Bethlehem,  PA 
18015.  Instrument:  Automatic  Sample 
Manipulator.  Manufacturer:  Scienta 
Instnunents,  AB,  Sweden.  IntendedUse: 
See  notice  at  61  FR  28176,  June  4, 1996. 
Advice  received  from:  National 
Institutes  of  Health,  April  22,  1996. 

Docket  Number:  96-037.  Applicant: 
Massachusetts  Institute  of  Technology, 
Cambridge,  MA  02139.  Instrument: 
Microprobe  Laser  Ablation  System. 
Manufacturer:  VG  Fisons,  United 
Kingdom. 

Docket  Number:  96-043.  Applicant: 
The  University  of  Chicago,  Chicago,  IL 
60637.  Instrument:  Autosampler,  Model 
A200S.  Manufacturer:  Finnigan  Corp., 
Germany.  Intended  Use:  See  notice  at  61 
FR  28175.  Advice  received  from: 
National  Institutes  of  Health,  June  10, 
1996. 

Docket  Number:  96-052.  Applicant: 
North  Carolina  State  University, 
Raleigh,  NC  27695-7212.  Instrument: 
ISOCMS  Accessory  for  Microanalyzer. 
Manufacturer:  CAMECA  Instruments, 
France.  Intended  Use:  See  notice  at  61 
FR  30220,  June  14,  1996.  Advice 
received  from:  National  Institutes  of 
Health,  June  11.  1996. 

Docket  Number:  96-061.  Applicant: 
University  of  Hawaii,  Manoa,  Honolulu, 
HI  96822.  Instrument:  Individual  Acid 
Bath  Carbonate  Device.  Manufacturer: 
Finnigan  MAT,  Germany.  Intended  Use: 
See  notice  at  61  FR  33902,  July  1,  1996. 


Advice  received  from:  National 
Institutes  of  Health,  July  23, 1996. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientiHc  value  to  the  foreign 
instruments,  for  the  purposes  for  which 
the  instruments  are  intended  to  be  used, 
is  being  manufactured  in  the  United 
States.  Reasons:  These  are  compatible 
accessories  for  instruments  previously 
imported  for  the  use  of  the  applicants. 
In  each  case,  the  instrument  and 
accessory  were  made  by  the  same 
manufacturer.  The  National  Institutes  of 
Health  advises  that  the  accessories  are 
pertinent  to  the  intended  uses  and  that 
it  knows  of  no  comparable  domestic 
accessories. 

We  know  of  no  domestic  accessories 
which  can  be  readily  adapted  to  the 
previously  imported  instruments. 
Frank  W.  Creel, 

Director,  Statutory  Import  Programs  Staff 
(FR  Doc.  96-22118  Filed  8-28-96;  8:45  am) 

BICUNQ  CODE  3610-OS-P 


University  of  Massachusetts;  Notice 
Decision  on  Application  for  Duty-Free 
Entry  of  Scientific  Instrument 

This  is  a  decision  pursuant  to  Section 
6(c)  of  the  Educational,  Scientific,  and 
Cultural  Materials  Importation  Act  of 
1966  (Pub.  L.  89-651,  80  Stat.  897;  15 
CFR  part  301).  Related  records  can  be 
viewed  between  8:30  AM  and  5:00  PM 
in  Room  4211,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  N.W.,  Washington,  D.C. 

Docket  Number:  96-065.  Applicant: 
University  of  Massachusetts,  Amherst, 
MA  01003.  Instrument:  Electron 
Microscope,  Model  JEM  3010. 
Manufacturer:  JEOL  Ltd.,  Japan. 
Intended  Use:  See  notice  at  61  FR 
33903,  July  1, 1996.  Order  date:  July  24, 
1995. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  the 
instrument  is  intended  to  be  used,  was 
being  manufactured  in  the  United  States 
at  the  time  the  instrument  was  ordered. 
Reasons:  The  foreign  instrument  is  a  . 
conventional  transmission  electron 
microscope  (CTEM)  and  is  intended  for 
research  or  scientific  educational  uses 
requiring  a  CTEM.  We  know  of  no 
CI  KM,  or  any  other  instrument  suited  to 
these  purposes,  which  was  being 
manufactured  in  the  United  States  at  the 
time  of  order  of  the  instrument. 
Frank  W.  Creel, 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc.  96-22119  Filed  8-28-96;  8:45  am) 
BILLING  OOOE  9610-OS^ 
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(C-1 22-404] 

Uve  Swine  From  Canada;  Rnal  Results 
of  Changed  Circumstances 
Countervailing  Duty  Administrative 
Review,  and  Partial  Revocation 

AGB4CY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
action:  Fin»l  Results  of  Changed 
Circumstances  Countervailing  Duty 
Administrative  Review,  and  Revocation 
In  Part  of  Countervailing  Duty  Order. 


summary:  On  May  29, 1996.  the 
Departmenl^of  Commerce  (the 
Department)  published  a  notice  of 
initiation  aad  preliminary  results  of 
changed  circumstances  countervailing 
duty  adminjistrative  review  with  intent 
to  revoke  the  order,  in  part.  We  are  now 
revoking  this  order,  in  part,  with  respect 
to  slaughter  sows  and  boars  and 
weanlings  kom  Canada,  because  this 
portion  of  tjie  order  is  no  longer  of 
interest  to  domestic  parties. 
EFFECTIVE  CWTE:  August  29. 1996. 
FOR  fXitmtm  INFORMATION  CONTACT: 
Stephanie  Moore  or  Brian  Albright, 
Office  of  CVD/AD  Enforcement, 
International  Trade  Administration, 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue.  NW., 
Washingto*.  D.C.  20230;  telephone: 
(202)  482-i786. 

SUPPI.EMENTARY  INFORMATION: 

Background 

On  Augiist  15. 1985.  the  Department 
published  )n  the  Federal  Register  (50 

PR  32880)  the  countervailing  duty  order 
on  live  swine  from  Canada.  On 
December  11. 1995.  petitioners 
requested  tpe  partial  revocation  of  the 
order  on  lite  swine  from  Canada  with 
respect  to  slaughter  sows  and  boars  and 
weanhngs  due  to  lack  of  interest, 
effective  April  1. 1991.  We  determined 
that  petitioner's  affirmative  statement  of 
no  interest  constitutes  good  cause  for 
conducting  a  changed  circumstances 
review.  As|a  result,  on  May  29, 1996, 
the  Departtnent  initiated  and 
simultaneously  issued  the  preliminary 
results  of  a  changed  circumstances 
review,  prtliminarily  determining  to 
revoke  thejorder.  in  part,  with  respect  to 
slaughter  ^ws  and  boars  and  weanlings 
(61  FR  26d79).  We  gave  interested 
parties  an  opportunity  to  comment  on 
the  preliminary  results  of  this  changed 
circumstaifces  review.  We  received  no 
comments! 

Scope  of  tie  Order 

Due  to  t^e  changed  circumstances 
review,  th0  merchandise  now  covered 
by  this  ore  er  is  live  swine,  except  U.S. 


Department  of  Agriculture  certified 
purebred  breeding  swine,  slaughter 
sows  and  boars,  and  weanlings 
(weanlings  are  swine  weighing  up  to  27 
kilograms  or  59.5  pounds)  from  Canada. 
Such  merchandise  is  classifiable  under 
the  Harmonized  Tariff  Schedule  (HTS) 
item  numbers  0103.91.00  and 
0103.92.00.  The  HTS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description 
remains  dispositive. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute,  are  references  to 
the  provisions  of  the  Tariff  Act  of  1930. 
as  amended  by  the  Uruguay  Round 
Agreements  Act  ("URAA")  effective 
January  1. 1995  ("the  Act"). 

Final  Results  of  the  Review;  Partial 
Revocation  of  Cqontervailing  Duty 
Order 

The  affirmative  statement  of  no 
interest  by  petitioners  in  this  case 
constitutes  changed  circumstances 
sufficient  to  warrant  partial  revocation 
of  this  order.  Therefore,  the  Department 
is  partially  revoking  the  order,  effective 
April  1, 1991.  on  live  swine  from 
Canada,  with  respect  to  slaughter  sows 
and  boars  and  weanlings  (as  defined  in 
the  scope  section  of  this  notice)  in 
accordance  with  the  provisions  of  19 
CFR  355.25(dMl). 

The  Department  will  instruct  the  U.S. 
Customs  Service  to  Uquidate,  without 
regard  to  countervailing  duties,  all 
unliquidated  entries  of  slaughter  sows 
and  boars  and  weanlings  (as  defined  in 
the  scope  section  of  this  notice)  from 
Canada  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
April  1, 1991,  in  accordance  with  19 
CFR  355.25(d)(5).  We  will  also  instruct 
the  Customs  Service  to  refund  with 
interest  any  estimated  countervailing 
duties  collected  with  respect  to 
unliquidated  entries  of  these  slaughter 
sows  and  boars  and  weanlings  made  on 
or  after  April  1. 1991.  in  accordance 
with  section  778  of  the  Act. 

This  changed  circumstances 
administrative  review,  and  notice  are  in 
accordance  with  section  751(a)(1)  of  the 
Act  (19  U.S.C.  section  1675  (a)(1))  and 
19  C.F.R.  section  355.22(h).  and 
355.25(d)  of  the  Department  regulations. 

Dated:  August  22. 1996. 
Robert  S.  LaRussa, 

Act     ■  Assistant  Secretary  for  Import 
.  'Z     nistration. 
.  IV  Doc.  96-22'i28  Filed  8-28-96;  8:45  ami 

BILLING  COOE  3S1fr-06-P 


[C-66»-001] 

Certain  Refrigeration  Compressors 
From  tt>e  Republic  of  Singapore; 
Preliminary  Results  of  Countervailing 
Duty  Admininrative  Review 

AGENCY:  International  Trade 

Administration/Import  Administration/ 

Department  of  Commerce. 

ACTION:  Notice  of  Preliminary  Results  of 

Countervailing  Duty  Administrative 

Review. 


summary:  In  response  to  a  request  by  the 
petitioner,  Tecimaseh  Products 
Company  (Tecumseh).  the  Department 
of  Commerce  (the  Department)  is 
conducting  an  administrative  review  of 
the  agreement  suspending  the 
countervailing  duty  investigation  on 
certain  re&igeration  compressors  from 
the  Republic  of  Singapore.  This  review 
covers  the  Government  of  the  Republic 
of  Singapore  (COS),  Matsushita 
Refrigeration  Industries  (Singapore)  Pte. 
Ltd.  (MARIS),  and  Asia  Matsushita 
Electric  (Singapore)  Pte.  Ltd.  (AMS), 
AMS  was  the  sole  exporter  of  the 
subject  merchandise  to  the  United 
States  during  the  period  of  review  (POR) 
April  1, 1994.  through  March  31, 1995. 
We  preliminarily  determine  that  the 
signatories  have  complied  with  the 
terms  of  the  suspension  agreement 
during  the  POR. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
Parties  who  submit  arguments  in  this 
proceeding  are  requested  to  submit  with 
their  argument  (1)  a  statement  of  the 
issue  and  (2)  a  brief  summary  of  the 
argument. 

EFFECTIVE  DATE:  August  29, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Boiling  or  Jean  Kemp,  AD/CVD 
Enforcement,  Group  III,  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  Washington.  D.C.  20230; 
telephone:  (202)  482-3793. 
APPLICABLE  STATUTE:  Unless  otherwise 
indicated,  all  citations  to  the  statute  and 
to  the  Department's  regulations  are  in 
reference  to  the  provisions  as  they 
existed  on  or  after  January  1, 1995.  the 
effective  date  of  the  amendments  made 
to  the  Tariff  Act  of  1930  (the  Tariff  Act) 
in  accordance  with  the  Uruguay  Round 
Agreements  Act  (URAA). 

SUPPLEMENTARY  INFORMATION: 
Background 

On  November  1. 1995.  the  Department 
published  in  the  Federal  Register  (60 
FR  55540)  a  notice  of  "Opportunity  to 
Request  an  Administrative  Review"  of 
the  agreement  suspending  the 
countervailing  duty  investigation  on 
certain  refrigeration  compressor  from 
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the  Republic  of  Singapore.  On 
November  30, 1995,  the  petitioner, 
Tecumseh,  requested  an  administrative 
review  of  the  agreement  suspending  the 
countervailing  duty  investigation  on 
certain  refirigeration  compressors  firom 
the  Repubhc  of  Singapore  (48  FR  51167, 
November  7, 1983).  We  initiated  the 
review,  covering  the  period  April  1, 
1994,  through  March  31, 1995,  on 
December  15, 1995  (60  FR  64413).  The 
Department  is  now  conducting  this 
review  in  accordance  with  section  751 
of  the  Tariff  Act  and  19  CFR  355.22.  The 
Department  sent  out  a  questionnaire  on 
March  4, 1995,  and  received  a  joint 
questionnaire  response  from  the  GOS, 
MARIS,  and  AMS,  on  April  25, 1996. 
Subsequently,  the  Department  sent  out 
a  supplemental  questionnaire  on  May 
17, 1996  and  received  a  joint 
supplemental  questioimaire  response  on 
May  31, 1996. 

Scope  of  the  Review 

hnports  covered  by  this  review  are 
shipments  of  hermetic  refrigeration 
compressors  rated  not  over  one-quarter 
horsepower  from  Singapore.  This 
merchandise  is  currently  classified 
under  Harmonized  Tariff  Schedule 
(HTS)  item  number  8414.30.40.  The 
HTS  item  number  is  provided  for 
convenience  and  Customs  purposes. 
The  written  description  remains 
dispositive. 

The  review  period  is  April  1, 1994 
through  March  31, 1995,  and  includes  3 
programs.  The  review  covers  one 
producer  and  one  exporter  of  the  subject 
merchandise,  MARIS  and  AMS, 
respectively.  These  two  companies, 
;  along  with  the  GOS,  are  the  signatories 
to  the  suspension  agreement. 

Under  the  terms  of  the  sus^nsion 
agreement,  the  GOS  agrees  to  offset 
completely  the  amount  of  the  net 
bounty  or  grant  determined  by  the 
Department  in  this  proceeding  to  exist 
with  respect  to  the  subject  merchandise. 
The  offset  entails  the  collection  by  the 
GOS  of  an  export  charge  applicable  to 
the  subject  merchandise  exported  on  or 
after  the  effective  date  of  the  agreement. 
See  Certain  Refrigeration  Compressors 
from  the  Republic  of  Singapore: 
Suspension  of  Countervailing  Duty 
Investigation,  48  FR  51167,  51170 
(November  7, 1983). 

Analysis  of  Programs. 

(1)  The  Economic  Expansion  Incentives 
Act— Part  VI 

The  Production  for  Export  Programme 
under  Part  VI  of  the  Economtc 
Expansion  Incentives  Act  allows  a  90- 
percent  tax  exemption  on  a  company's 
..export  profit  if  the  GOS  designates  a 


company  as  an  export  enterprise.  In  the 
investigation,  the  Department 
preliminarily  found  this  program  to  be 
countervailable  because  "this  tax 
exemption  is  provided  only  to  certified 
export  enterprises."  See  Preliminary 
Affirmative  Countervailing  Duty 
Determination:  Certain  Refrigeration 
Compressors  from  the  Republic  of 
Singapore,  48  FR  39109,  39110  (August 
29, 1983).  MARIS  is  designated  as  an 
export  enterprise  and  used  this  tax 
exemption  during  the  period  of  review. 
AMS  was  not  designated  an  export 
enterprise  under  Part  VI  of  the 
Economic  Expansion  Incentives  Act  for 
the  period  of  review. 

According  to  the  Export  Enterprise 
Certificate  awarded  to  MARIS  in  a  letter 
dated  May  12, 1981,  MARIS  is  to  receive 
this  benefit  on  the  production  of 
compressors,  electrical  parts  and 
accessories  for  refrigerators,  and  plastic 
refrigerators.  To  calculate  the  benefit, 
we  divided  the  tax  savings  claimed  by 
MARIS  under  this  program  by  the  f.o.b. 
value  of  total  exports  of  products 
receiving  the  benefit,  for  the  period  of 
review. 

MARIS'  response  to  the  Department's 
countervailing  duty  questionnaire  for 
this  review  indicated  that  MARIS 
deducted  export  charges  levied 
pursuant  to  the  suspension  agreement  in 
arriving  at  an  adjusted  profit  figure, 
which  was  then  used  to  calculate 
exempt  export  profit  for  the  review 
period.  In  the  90^1  administrative 
review,  the  Department  determined  that 
the  amount  of  the  export  charge 
deduction  must  be  added  "back  to 
MARIS'  export  profit  in  calculating 
MARIS'  tax  savings  in  order  to  offset  the 
deduction  of  the  export  charges  in  the 
review  period."  See  Preliminary  Results 
of  Countervailing  Duty  Review:  Certain 
Refrigeration  Compressors  from 
Singapore,  57  FR  31175  (July  14, 1992). 
affirmed  in  Final  Results  of 
Countervailing  Duty  Review:  Certain 
Refrigeration  Compressors  from 
Singapore,  57  FR  46539  (October  9, 
1992).  Therefore,  as  the  Department  did 
in  the  92-93  administrative  review,  in 
calculating  the  benefit  from  this 
program,  we  have  added  back  this 
deduction.  On  this  basis,  we 
preliminarily  determine  the  benefit  from 
this  program  during  the  review  period 
to  be  1.23  percent  of  the  f.o.b.  value  of 
the  merchandise. 

(2)  Finance  &  Treasury  Center  (FTC) 

The  Finance  &  Treasury  Center 
Program  allows  for  the  taxation  at  a 
concessionary  rate  of  ten  percent  on 
certain  income  earned  by  companies 
providing  treasury,  investment,  or 
financial  services  in  Singapore  for  their 


subsidiaries/affiliates  outside  Singapore. 
The  FTC  program  under  Section  43E  of 
the  Singapore  Income  Tax  Act  has  been 
in  effect  since  April  1,  1989  (since 
Singapore  tax  "year  of  assessment 
1991").  According  to  the  response, 
applications  to  the  FTC  program  had 
been  received  and  approved  by  March 
31, 1995  for  14  companies,  including 
AMS.  Every  company  which  has 
applied  to  the  program  has  been 
accepted.  MARIS  did  not  participate  in 
the  program  for  the  period  of  review. 

The  Department  examined  this 
program  in  the  92-93  review  and  foimd 
it  to  be  de  facto  specific,  and  therefore 
countervailable.  (See  Certain 
Refrigeration  Compressors  from  the 
Republic  of  Singapore:  Final  Results  of 
Countervailing  Duty  Administrative 
Review  ("Final  Results").  61  FR  10315- 
8  (March  13, 1996)).  The  Department 
also  stated  in  its  preliminary  results  for 
the  92-93  review  that,  "(b)ecause  it  is 
probable  that  participation  in  the  FTC 
program  by  MNCs  in  Singapore  could 
change  over  time,  in  future  reviews  we 
may  reexamine  the  circumstances 
which  have  led  the  Department  to  find 
the  program  de  facto  specific,  should 
any  new  information  about  the 
program's  specificity  arise."  (See 
Certain  Refirigeration  Compressors  from 
the  Republic  of  Singapore:  Preliminary 
Results  of  Countervailing  Duty 
Administrative  Review  ("Preliminary 
Results").  59  FR  59749  (November  18, 
1994 

During  the  92-93  review,  the 
Department  found  that  10  enterprises, 
representing  five  industries,  were 
participating  in  the  program  (See 
Preliminary  Results  at  59750  (November 
18. 1994)).  For  this  review,  the  number 
of  firms/enterprises  participating  in  the 
FTC  program  for  this  review  has 
increased  to  14,  and  the  number  of 
industries  participating  has  increased  to 
eight.  In  performing  our  analysis  of  this 
program,  the  Department  found  that  the 
overall  increase  in  the  number  of  firms/ 
enterprises  (i.e..  10  to  14)  and  industries 
(i.e.,  5  to  8)  participating  in  the  FTC 
program  was  neglible.  Section  771 
(5A)(D)(iii)(I)  of  the  Tariff  Act  provides 
that,  where  there  are  reasons  to  believe 
that  a  subsidy  may  be  specific  as  a 
matter  of  fact,  the  subsidy  is  specific  if 
one  or  more  of  four  factors  exist.  The 
first  factor  is  whether  the  actual 
recipients  of  the  subsidy,  whether 
considered  on  an  enterprise  or  industry 
basis,  are  limited  in  number.  Given  the 
large  number  of  multi-national 
companies  operating  in  Singapore,  the 
Department  continues  to  find  the  FTC 
program  de  facto  specific,  and  therefore 
countervailable,  because  only  a  small 
group  of  firms/enterprises  representing 
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only  eight  industries  actually  used  the 
FTC  program. 

To  calculate  the  benefit,  we  divided 
the  tax  savings  attributable  to  the 
subject  merchandise  under  this  program 
by  the  value  ctf  all  AMS  product  sales 
for  the  period  of  review.  On  this  basis, 
we  preliminarily  determine  the  benefit 
from  this  program  during  the  review 
period  to  be  OiOl  percent  of  the  f.o.b. 
value  of  the  nierchandise. 

(3)  Financing  through  the  Monetary 
Authority  of  Singapore 

Under  the  t^rms  of  the  suspension 
agreement.  MARIS  and  AMS  agreed  not 
to  apply  for  of  receive  any  financing 
provided  by  the  rediscount  faciUty  of 
the  Monetary  Authority  of  Singapore  for 
shipments  of  ^e  subject  merchandise  to 
the  United  States.  We  determined 
during  the  review  that  neither  MARIS 
nor  AMS  received  any  financing 
through  the  Monetary  Authority  of 
Singapore  on  the  subject  merchandise 
exported  to  the  United  States  during  the 
review  period  Therefore,  we 
preliminarily  ^determine  that  both 
companies  haVe  complied  with  tliis 
clause  of  the  agreement. 

Preliminary  Results  of  Review 

The  suspension  agreement  states  that 
the  COS  will  offset  completely  with  an 
export  charge  the  net  bounty  or  grant 
calculated  by  ithe  Department  As  a 
result  of  our  rpview,  we  preliminarily 
determine  thdt  the  signatories  have 
complied  with  the  terms  of  the 
suspension  agreement,  including  the 
payment  of  the  provisional  export 
charges  in  efffct  for  the  period  April  1, 
1994  through  jMarch  31,  1995.  We  also 
preliminarily  determine  the  net  bounty 
or  grant  to  be  ,1.24  percent  of  the  f.o.b. 
value  of  the  merchandise  for  the  April 
1, 1994  throuih  March  31, 1995  review 
period.  I 

Following  the  methodology  outlined 
in  section  B.4j  of  the  agreement,  the 
Department  preliminarily  determines 
that,  for  the  pferiod  April  1, 1994 
through  March  31,  1995.  a  negative 
adjustment  mby  be  made  to  the 
provisional  export  charge  rate  in  effect. 
The  adjustmefits  will  equal  the 
difference  bellween  the  provisional  rate 
in  effect  duriag  the  review  period  and 
the  rate  determined  in  this  review,  plus 
interest.  The  provisional  rate, 
established  iii  the  notice  of  the  final 
results  of  the  |90-91  administrative 
reviews  of  the  suspension  agreement 
(See  Certain  Refrigeration  Compressors 
from  the  Republic  of  Singapore;  Final 
Results  of  Coiintervailing  Duty 
Administrati'  e  Review,  57  FR  46540 
(October  9, 1(  192))  was  5.52  percent.  The 
COS  may  refi  md  or  credit,  in 


accordance  with  section  B.4.C  of  the 
agreement,  the  difference  between  that 
amount  and  1.24  percent,  plus  interest, 
calculated  in  accordance  with  section 
778(b)  of  the  Tariff  Act,  within  30  days 
of  notification  by  the  Department.  The 
Department  will  notify  the  COS  of  these 
adjustments  after  publication  of  the 
final  results  of  this  review. 

If  the  final  results  of  this  review 
remain  the  same  as  these  prehminary 
results,  the  Department  intends  to  notify 
the  COS  that  the  provisional  export 
charge  rate  on  all  exports  to  the  United 
States  with  Outward  Declarations  filed 
on  or  after  the  date  of  prublication  of  the 
final  results  of  this  administrative 
review  shall  be  1.24%  percent  of  the 
f.o.b.  value  of  the  merchandise. 

The  agreement  can  remain  in  force 
only  as  long  as  shipments  from  the 
signatories  accoimt  for  at  least  85 
percent  of  imports  of  the  subject 
refrigeration  compressors  into  the 
United  States.  Our  information  indicates 
that  the  two  signatory  companies 
accounted  for  100  percent  of  imports 
into  the  United  States  fi-om  Singapore  of 
this  merchandise  during  the  review 
period. 

Parties  to  the  proceeding  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  10  days  of  publication.  Case 
briefsand/or  written  comments  bom 
interested  parties  may  be  submitted  no 
later  than  30  days  after  the  date  of 
publication.  Rebuttal  briefs  and 
rebuttals  to  written  comments,  limited 
to  issues  raised  in  the  case  briefe  and 
comments,  may  be  filed  not  later  than 
37  days  after  the  date  of  publication  of 
this  notice.  Any  hearing,  if  requested, 
will  be  held  44  days  after  the  date  of 
publication,  or  the  first  workday 
thereafter.  The  Department  will  pubUsh 
the  final  results  of  this  administrative 
review  including  the  results  of  its 
analysis  of  issues  raised  in  any  such 
written  comments  or  at  a  hearing. 

These  requirements,  when  imposed, 
shall  remain  in  effect  until  publication 
of  the  final  results  of  the  next 
administrative  review. 

This  administrative  review  and  this 
notice  are  in  accordance  with  section 
751(a)(1)  of  the  Act  (19  U.S.C. 
1675(a)(1))  and  19  CFR  353.22. 

Dated:  August  22, 1996. 
Robert  S.  LaRuasa, 
Acting  Assistant  Secretary  for  Import 
Administration. 
(FR  Doc.  96-22127  FUed  6-28-96;  8:45  am) 
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National  Oceanic  and  Atmospheric 
Administration 

P.0.081696A1 

Smali  Takes  of  Marine  Mammals 
incidental  to  Specified  Activities; 
McDonneil  Douglas  Aerospace  Delta  II 
Vehicles  at  Vandenberg  Air  Force 
Base,CA 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  receipt  of  application 

and  proposed  authorization  for  a  small 

take  exemption;  request  for  comments. 

summary:  NMFS  has  received  a  request 
from  the  U.S.  Air  Force  for  continuation 
of  an  authorization  to  take  small 
numbers  of  harbor  seals  by  harassment 
incidental  to  launches  of  McDonnell    . 
Douglas  Aerospace  (MDA)  Delta  II 
(Deha  n)  vehicles  at  Space  Launch 
Complex  2W  (SLC-2W),  Vandenberg 
Air  Force  Base,  CA  (Vandenberg).  Under 
the  Marine  Mammal  Protection  Act 
(MMPA),  NMFS  is  requesting  comments 
on  its  proposal  to  authorize  the  Air 
Force  to  incidentally  take,  by 
harassment,  small  numbers  of  harbor 
seals,  California  sea  lions  and  northern 
elephant  seals  in  the  vicinity  of 
Vandenberg  for  a  period  of  1  year. 
DATES:  Comments  and  information  must 
be  received  no  later  than  September  30, 
1996. 

ADDRESSES:  Comments  on  the 
application  should  be  addressed  to 
Michael  Payne,  Chief,  Marine  Mammal 
Division,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service,  1315 
East- West  Highway,  Silver  Spring,  MD 
20910.  A  copy  of  the  application,  a  list 
of  the  references  used  in  this  document, 
and/or  previous  Federal  Roister 
notices  on  this  activity  may  be  obtained 
by  writing  to  this  address  or  by 
telephoning  one  of  the  contacts  listed 
below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  Hollingshead,  Office  of 
Protected  Resources  at  301-713-2055, 
or  Irma  Lagomarsino,  Southwest 
Regional  Office  at  310-980-4016. 
SUPPt-EMBfTARY  INFORMATION: 

Background 

Section  101(a)(5)(A)  of  the  MMPA  (16 
U.S.C.  1361  et  seq.)  directs  NMFS  to 
allow,  upon  request,  the  incidental,  but 
not  intentional  taking  of  marine 
mammals  by  U.S.  citizens  who  engage 
in  a  specified  activity  (other  than 
commercial  fishing)  within  a  specified 
geographical  region  if  certain  findings 
are  made  and  regulations  are  issued. 
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Permission  may  be  granted  if  NMFS 
finds  that  the  taking  will  have  a 
negligible  impact  on  the  species  or 
stockTs),  will  not  have  an  immitigable 
adverse  impact  on  the  availability  of  the 
species  or  stock(s)  for  subsistence  uses, 
and  the  permissible  methods  of  taking 
and  requirements  pertaining  to  the 
monitoring  and  reporting  of  such  taking 
are  set  forth. 

Subsection  101(a)(5)(D)  of  the  MMPA 
established  an  expedited  process  by 
which  U.S.  citizens  can  apply  for  an 
authorization  to  incidentally  take  small 
numbers  of  marine  mammals  by 
harassment  for  a  period  of  up  to  1  year. 
The  MMPA  defines  "harassment"  as: 

*  *  *any  act  of  pursuit,  tonnent,  or 
annoyance  which  (a)  has  the  potential  to 
injure  a  marine  mammal  or  marine  mammal 
stock  in  the  wild;  or  (b)  has  the  potenUal  to 
disturb  a  marine  mammal  or  marine  mammal 
stock  in  the  wild  by  causing  disruption  of 
behavioral  patterns,  including,  but  not 
limited  to,  migration,  breathing,  nursing, 
breeding,  feeding,  or  sheltering. 

Subsection  101(a)(5)(D)  estabUshes  a 
45<lay  time  limit  for  NMFS  review  of  an 
application  followed  by  a  30-day  public 
notice  and  comment  period  on  any 
proposed  authorizations  for  the 
incidental  harassment  of  small  numbers 
of  marine  mammals.  Within  45  days  of 
the  close  of  the  comment  period,  NMFS 
must  either  issue  or  deny  issuance  of 
the  authorization. 

Summary  of  Request 

On  July  17,  1996,  NMFS  received  an 
application  from  the  U.S.  Air  Force 
requesting  continuation  of  an 
authorization  for  the  harassment  of 
small  numbers  of  harbor  seals  and 
potentially  for  other  pinniped  species 
incidental  to  launches  of  Delta  n 
vehicles  at  SLC-2W,  Vandenberg.  These 
launches  would  place  Department  of 
Defense,  National  Aeronautics  and 
Space  Administration  (NASA),  and 
commercial  medium-weight  payloads 
into  polar  or  near-polar  orbits.  MDA/ 
NASA  intends  to  launch  up  to  10  Delta 
Us  during  the  period  of  this  proposed  1- 
year  authorization. 

Because  SLC-2W  is  located  north  of 
most  other  launch  complexes  at' 
Vandenberg,  and  because  there  ire  oil 
production  platforms  located  off  the 
coast  to  the  south  of  SLC-2W,  missions 
flown  from  SLC-2W  cannot  fly  directly 
on  their  final  southward  course.  The 
normal  trajectory  for  a  SLC-2W  launch 
is  259.50°  west  for  the  first  90  seconds, 
then  a  41-second  dog-leg  maneuver  to 
bring  the  vehicle  on  its  southward 
course  of  196".  This  trajectory  takes  the 
launch  vehicle  away  from  the  coast  and 
nearly  30  mi  west  of  San  Miguel  Island 


(SMI),  the  westernmost  Channel  Island 
(Air  Force,  1995b) «. 

Description  of  Habitat  and  Marine 
Mammals  A£fected  by  Delta  Us 

The  Southern  California  Bight  (SCB), 
including  the  Channel  Islands  area, 
support  a  diverse  assemblage  of 
pinnipeds  (seals  and  sea  lions)  and 
cetaceans  (whales,  dolphins,  and 
porpoises).  California  sea  lions 
{Zaiophus  califomianus),  northern 
elephant  seals  {Mirounga  angustirostris), 
harbor  seals  [Phoca  vitulina)  and 
northern  fur  seals  {Callorhinus  ursinus) 
breed  on  the  Islands,  with  the  largest 
rookeries  on  SMI  and  San  Nicolas 
Island. 

A  small  breeding  population  of 
California  sea  lions  occurs  on 
Vandenberg  and  both  sea  lions  and 
northern  elephant  seals  are  regular 
visitors  to  the  shoreline  near  SLC-2W. 
A  small  population  of  harbor  seals  are 
normal  residents  of  Purisiraa  Point 
adjacent  to  SLC-2W  and  southern  sea 
otters  (Enhydra  lutra)  were  censused 
there  during  the  spring  of  1995^. 

Because  it  is  the  only  species  that 
hauls  out  along  the  Vandenberg  coast, 
the  only  marine  mammal  anticipated  to 
be  incidentally  harassed  by  Delta  II 
laimches  is  the  harbor  seal.  A 
description  of  the  SCB  population  of 
harbor  seals  and  other  pinniped  species 
was  provided  on  August  18, 1995,  in 
conjunction  with  publication  of  the 
previous  notice  of  application  for  this 
activity  (60  FR  43120)  and  is  therefore 
not  repeated  here.  Only  new 
information  on  harbor  seals  is  provided 
below.  Interested  reviewers  are 
encouraged  to  refbr  to  the  document 
cited  above  for  the  appropriate 
discussion.  That  document  is  also 
available  from  NMFS  (see  ADDRESSES). 

Harbor  seals  are  considered  abundant 
throughout  most  of  their  range  and  have 
increased  substantially  in  the  last  20 
years.  Hanan  and  Beeson  (1994) 
reported  21,462  seals  counted  on  the 
mainland  coast  and  islands  of  California 
during  May  and  June,  1994.  Using  that 
count  and  Huber  et  al.'s  (1993) 
correction  factor  (1.61  times  the  count) 
for  animals  not  hauled  out  gives  a  best 
population  estimate  of  34,554  harbor 
seals  in  California  (Barlow  et  al.  1995). 

Vandenberg  supports  a  substantial 
population  of  harbor  seals.  A  total  of  19 
distinct  haulout  sites  are  present  on 


'  A  list  of  references  used  in  this  document  can 
be  obtained  by  writing  to  the  address  provided 
above  (see  ADORESSES). 

'  Sea  otters  are  under  the  jurisdiction  of  the  U.S. 
Fish  and  Wildlife  Service  (USFWS)  and  not  NMFS. 
Discussions  between  the  applicant  and  the  USFWS 
have  taken  place.  Please  contact  those  agencies  for 
additional  information. 


Vandenberg  (between  Point  Sal  and 
Jalama  Beach),  although  not  all  sites  are 
used  regularly  (Roest  1995).  For  most  of 
the  year,  the  average  number  of  harbor 
seals  on  the  Vandenberg  coast  is  about 
330  individuals.  This  number  nearly 
doubles  during  the  molting  season 
(June)  to  roughly  610.  The  largest 
population  occurs  on  South 
Vandenberg,  although  a  smaller 
permanent  population  is  present  at  two 
sites  near  Purisima  Point  on  North 
Vandenberg.  Based  on  aerial  surveys 
completed  between  1983  and  1993  in 
May  or  June  by  the  CaUfomia 
Department  of  Fish  and  Game,  harbor 
seal  populations  on  Vandenberg  varied 
from  a  low  of  139  in  1983  to  a  high  of 
864  in  1990  (Roest  1995).  Some 
variabiUty  in  niunbers  may  be  due  to 
actual  changes  in  population  densities 
while  others  may  be  due  to  refinement 
in  techniques  for  completing  the  aerial 
surveys.  In  general,  it  appears  that  the 
ciurent  population  of  harbor  seals  at  all 
19  haulout  sites  on  Vandenberg  peaks  at 
roughly  600  to  800  seals  (Air  Force 
1996). 

Maximum  numbers  of  harbor  seals  at 
Purisima  Point  in  May/June  average 
about  40  while  the  Spur  Road  site  seems 
to  have  an  average  maximum  of  from  60 
to  80  individuals.  More  than  other  sites. 
Spur  Road  appears  to  have  peak 
numl)ers  in  the  fall  (Air  Force  1996, 
Roest  1995).  However,  both  sites  are 
submerged  at  high  tide,  making  them 
unavailable  to  harbor  seals  during  those 
times. 

Potential  Effiects  of  Delta  II  Launches  on 
Marine  Mammals 

As  a  result  of  the  noise  associated 
with  the  launch  itself,  there  is  a 
potential  to  cause  a  startle  response  to 
those  harbor  seals  and  other  pinnipeds 
that  may  haul  out  on  the  coastline  of 
North  Vandenberg,  principally  Purisima 
Point  and  Spur  Road.  Launch  noise 
would  be  expected  to  occur  over  the 
coastal  habitats  in  the  vicinity  of  SLC- 
2W  while  low-level  sonic  booms  could 
be  heard  over  the  water  in  the  area  west 
of  the  Channel  Islands. 

The  effect  on  pirmipeds  would  be 
disturbance  by  sound,  which  is 
anticipated  to  result  in  a  negligible 
short-term  impact  to  the  small  niunber 
of  harbor  seals  and  other  pinnipeds  that 
may  be  hauled  out  along  the  coast  near 
SLC-2W  at  the  time  of  Delta  II  launches. 
NMFS  is  unaware  of  any  evidence  that 
any  marine  mammals,  other  than  those 
onshore  at  the  time  of  launch,  would  be 
subject  to  harassment  by  launch  noises, 
although  the  potential  does  exist  that 
marine  mammal  species  may  hear  either 
the  launch  noise  or  the  sonic  boom.  In 
addition,  because  of  the  mostly 
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horizontal  propagation  of  launch  noise, 
little  noise  is  expected  to  penetrate  the 
water  interface. 

At  North  VaUdenberg.  launch  noises 
are  expected  tq  impact  mostly  harbor 
seals,  as  other  f  inniped  species 
(California  sea  lions  and  northern  • 
elephant  seals)  are  known  to  haul  out  at 
these  sites  only  infrequently  and  in 
smaller  numbers.  Based  upon 
measurements  tnade  in  1995  (Aerospace 
Corporation  1996),  the  maximum 
overall  sound  pressure  levels  from 
launch  noise  associated  with  the  Delta 
n  under  typical  conditions  is  predicted 
to  be  about  liadBA  (129  dB 
unweighted)(ra  20MPa  @  1  m)  at  the 
nearest  potentiftl  hartwr  seal  haulout 
(3,000  ft  (914.4,ra)  from  launch  site)  and 
110  dBA  (125  dB)  at  Purisima  Point 
(5,000  ft  (l,524lm)  from  launch  site)  and 
last  for  approxilnately  1  minute. 

Because  of  high-tide  and  pre-dawn 
conditions  at  tl|e  time  of  the  two 
previous  launches  of  Delta  lis  at 
Vandenberg,  feW  to  no  seals  were 
expected  to  be  ashore  at  these  launch 
times.  However,  based  upon  monitoring 
3  days  prior  to^  and  after,  these 
launches,  therel  appeared  to  be  no 
differences  in  the  number  of  harbor 
seals  using  these  sites  for  hauling  out 
before  and  aftet  launchings  of  Delta  lis 
(Air  Force  199d). 

As  a  result  o^  the  launch  of  a  Taurus 
rocket  (slightly  smaller  in  size  to  the 
Delta  II)  in  Maiph  1994  at  SLC-2W, 
Stewart  et  al.  (1994)  observed  that  20  of 
23  harbor  sealsion  Piuisima  Point  fled 
into  the  water.  The  A-weighted  sound 
exposiue  level  et  Purisima  Point  for  that 
launch  was  10l|.l  dB  (127.5  dB 
unweighted),  llherefore,  it  can  be 
predicted  that  piost,  if  not  all,  pinnipeds 
onshore  near  SLC-2W  will  leave  the 
shore  as  a  result  of  launchings  of  Delta 
ns.  Harbor  seaUs  and  other  pixmipeds, 
hauled  out  at  Hoint  Arguello  and  Rocky 
Point  (approxiiiately  15  mi  (24.1  km) 
south  of  SLC-iw),  may  alert  to  the 
launch  noise  b^t  are  not  expected  to  flee 
to  the  water,  because  of  the  distance  and 
the  resultant  attenuation  of  launch  noise 
at  that  distanc4. 

Launch  nois^  are  not  expected  to 
impact  marine  pnammals  offshore, 
although  pinnipeds  in  the  nearshore 
waters  around  SLC-2W  may  alert  to  the 
noise,  and  somie  may  possibly  submerge. 
In  order  to  be  aetectable  by  a  marine 
mammal,  airborne  noise  needs  to  be 
greater  than  arf  bient  within  the  same 
frequency  as  the  animal's  hearing  range. 
For  hartwr  seals,  recent  research 
(Terhune  1988,  Tumbull  and  Terhune 
1989,  Terhune  1991,  Tumbull  1994) 
indicates  that  harbor  seals  have 
relatively  poor  hearing  capacity  in  the 
frequencies  of  sound  that  dominate  the 


noise  produced  by  a  rocket  laimch.  At 
the  lowest  frequency  measured  (100 
Hz),  the  threshold  was  between  65  dB 
and  75  dB.  Terhune  (1991)  indicated 
that  the  critical  ratio  at  the  lowest 
frequency  measured  (250  Hz)  was  24 
dB.  Thus,  noise  would  need  to  be 
roughly  24  dB  or  more  above 
background  to  be  perceived  by  a  harbor 
seal.  With  launch  noises  expected  to 
quickly  attenuate  offehore,  and  with 
ambient  noise  level  expected  to  range 
between  56  and  96  dBA  (Air  Force, 
1995a),  there  is  presently  reasonable 
expectation  that  no  marine  mammals, 
other  than  pinnipeds  onshore  at  the 
time  of  launch,  would  be  subject  to 
harassment  by  launch  noises,  although 
the  potential  does  exist  that  other 
marine  mammal  species  may  hear  the 
launch  noise.  However,  simply  hearing 
the  noise  does  not  mean  that  the 
animals  have  been  harassed. 

Northern  Channel  Islands 

Sonic  booms  resulting  from  launches 
of  the  Etelta  U  vary  with  the  vehicle 
trajectory  and  the  specific  ground 
location.  Sonic  booms  are  not  expected 
to  intersect  with  the  ocean  surface  until 
the  vehicle  changes  its  laimch 
trajectory.  This  location  will  be  well 
offshore. 

Depending  upon  the  intensity  and 
location  of  a  sonic  boom,  pinnipeds  on 
SMI  could  exhibit  an  alert  response  or 
stampede  into  the  water.  However, 
while  it  is  highly  probable  that  a  sonic 
boom  from  the  Delta  n  would  occiu  over 
SMI,  maximum  overpressures  of  these 
sonic  booms  are  estimated  to  be  1.0  lb/ 
ft2  (psf)  over  SMI  (Air  Force  1995c).  A 
sonic  boom  with  an  overpressure  of  1.0 
psf  or  less  is  not  considered  significant 
(equivalent  to  hearing  two  hands 
clapped  together  at  a  distance  of  1  ft). 
Also,  the  maximum  overall  sound 
pressure  level  is  not  expected  to  exceed 
78  dBA  (112  dB)  (Air  Force  1995c).  A 
sonic  boom  of  this  magnitude  is 
unlikely  to  be  distinguishable  from 
background  noises  caused  by  wind  and 
surf  (Air  Force  1995a).  Monitoring  of  the 
effects  of  noise  generated  from  Titan  FV 
launches  on  SMI  pinnipeds  in  1991, 
Stewart  et  al.  (1992)  demonstrated  that 
noise  levels  from  a  sonic  boom  of  133 
dB  (111.7  dBA)  caused  an  alert  response 
by  small  numbers  of  California  sea 
lions,  but  no  response  from  other 
pinniped  species  present  (including 
hartror  seals).  In  1993,  an  explosion  of 
a  Titan  IV  created  a  sonic  boom-like 
pressure  wave  and  caused 
approximately  45  percent  of  the 
Qilifomia  sea  lions  (approximately 
23,400,  including  14,000-15,000  1- 
month  old  pups,  were  hauled  out  on 
SMI  during  the  launch)  and  2  percent  of 


the  northern  fur  seals  to  enter  the  surf 
zone.  Although  approximately  15 
percent  of  the  sea  Uon  pups  were 
temporarily  abandoned  when  their 
mothers  fled  into  the  surf,  no  injuries  or 
mortalities  were  observed.  Most  animals 
were  retiuning  to  shore  within  2  hours 
of  the  disturbance  (Stewart  et  al.  1993). 

Since  the  noise  level  frt>m  Delta  II 
launches  is  expected  to  be  well  below 
both  these  levels  and  the  threshold 
criteria  of  101  dBA  identified  by  Stewart 
et  al.  (1993),  no  incidental  harassment 
taldngs  are  anticipated  to  occur  on  the 
northern  Channel  Islands. 

Cetaceans  and  pinnipeds  in  the  water 
should  also  be  unaffected  by  the  sonic 
booms,  although,  depending  upon 
location  and  ambient  noise  levels,  some 
species  may  be  able  to  hear  the  sonic 
boom.  While  the  maximum  magnitude 
of  sonic  booms  from  launches  of  the 
Delta  n  is  unknown,  because  of  its 
similarity  in  size  and  weight  to  the 
Lockheed  laimch  vehicles  (LLV)  (see  60 
FR  38308,  July  26, 1995).  the  sonic 
boom  signature  from  the  largest  of  those 
vehicles  (LLV-3— 3.5  psf/125.6  dB).  can 
be  used  to  predict  the  impact  by  the 
Delta  n.  Pressure  levels  of  this 
magnitude  would  be  less  than  those 
measured  for  other  launch  vehicles, 
such  as  the  Titan  IV  and  the  Space 
Shuttle,  for  which  small  take 
authorizations  for  harassment  have  been 
issued  previously  (see  56  FR  41628. 
August  22. 1991  and  51  FR  11737.  April 
7. 1986). 

Although  rough  seas  may  provide 
some  siu-faces,  at  the  proper  angle,  for 
sound  to  penetrate  the  water  surface 
(Richardson  et  al.  1991, 1995),  sound 
entering  a  water  siirface  at  an  angle 
greater  than  130°  fit>m  the  vertical  has 
been  shown  to  be  largely  deflected  at 
the  surface,  with  very  little  sound 
entering  the  water  (Chappell  1980, 
Richardson  et  al.  1991).  Chappell  (1980) 
believes  that  a  sonic  boom  would  need 
to  have  a  peak  overpressure  in  the  range 
of  138  to  169  dB  to  cause  a  temporary 
hearing  threshold  shift  (TTS)  in  marine 
mammals,  lasting  at  most  a  few  minutes. 
Therefore,  with  only  a  remote  likelihood 
that  a  marine  mammal  will  be  almost 
directly  iinder  the  line  of  flight  of  the 
Delta  II.  and  with  the  Delta  II  having 
overpressures  below  the  threshold  for 
potentially  causing  TTS  in  marine* 
mammals,  NMFS  believes  that  sonic 
booms  are  not  likely  to  result  in  the 
harassment  of,  or  injury  to,  cetacean  or 
pinniped  populations  in  offshore  waters 
oftheSCB. 

Mitigation 

Unless  constrained  by  other  factors 
including,  but  not  limited  to.  human 
safMy.  national  security  or  launch 
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trajectories,  efforts  to  ensure  minimum 
negligible  impacts  of  Delta  n  launches 
on  harbor  seals  and  other  pinnipeds  are 
proposed  for  inclusion  in  the  Incidental 
Harassment  Authorization.  These 
proposals  include: 

1.  Avoidance  whenever  possible  of 
launches  during  the  harbor  seal  pupping 
season  of  February  through  May;  and 

2.  Preference  for  night  launches 
during  the  jieriod  of  the  year  when 
harbor  seals  are  hauled  out  in  any 
numbers  along  the  coast  of  North 
Vandenberg. 

Menitoring 

NMFS  proposes  that  the  holder  of  the 
Incidental  Harassment  Authorization 
would  monitor  the  impact  of  Delta  II 
launches  on  the  harbor  seal  haulouts  in 
the  vicinity  of  Spur  Road  and  Purisima 
Point.  The  applicant  proposes  to 
conduct  at  least  3  sets  of  seal  abundance 
and  behavioral  observations  with  the 
first  no  more  than  7  days  prior  to  the 
launch  and  the  final  set  as  soon  as 
practicable  after  the  launch.  Video 
monitoring  of  daylight  laimches  would 
also  be  required.  A  report  on  this 
monitoring  program  would  be  required 
to  be  submitted  prior  to  next  year's 
authorization  request,  unless  the 
monitoring  indicated  that  serious 
in|iiries  or  mortalities  had  occiirred  that 
might  relate  to  the  launching.  In  this 
case,  the  authorization  would  require 
immediate  notification  of  this  feet  to  the 
Southwest  Regional  Director.  NMFS. 

Conchuioiu 

The  short-term  impact  of  the 
launching  of  Delta  II  rockets  is  expected 
to  result  at  worst,  in  a  ten^porary 
reduction  in  utilization  of  the  haulout  as 
seals  or  sea  lions  leave  the  beach  for  the 
saCaty  of  the  water.  Laimchings  are  not 
expected  to  result  in  any  reduction  in 
the  niunber  of  pinnipeds,  and  they  are 
expected  to  continue  to  occupy  the 
same  area.  In  addition,  there  will  not  be 
any  impact  on  the  habitat  itself.  Based 
upon  studies  conducted  for  previous 
space  vehicle  launches  at  Vandenberg, 
significant  long-term  impacts  on 
pinnipeds  at  Vandenbei^  and  the 
northern  Channel  Islands  are  unlikely. 

Proposed  Authorization 

NMFS  proposes  to  issue  an  incidental 
harassment  authorization  for  1  year  for 
laimches  of  the  Delta  II  rocket  at  SLC- 
2W,  provided  the  above-mentioned 
monitoring  and  reporting  requirements 
are  incorporated.  NMFS  has 
preliminarily  determined  that  the 
proposed  launches  of  the  Delta  n  at 
SLX>-2W  would  result  in  the  harassment 
taking  of  only  small  numbers  of  hart>or 
seals  and  possibly  other  pinniped. 


species,  will  have  a  negligible  impact  on 
pinniped  stocks  in  the  SCB  and  will  not 
have  an  unmitigable  adverse  impact  on 
the  availability  of  these  stocks  for 
subsistence  uses. 

Infbnnation  Solicited 

NMFS  requests  interested  persons  to 
submit  comments,  information,  and 
suggestions  concerning  this  request  (see 
ADDRESSES). 

Dated:  August  23, 1996. 
Koinie  S.  Holt, 

Acting  Director.  Office  of  Protected  Resources, 
National  Marine  Fisheries  Sennce. 
(FR  Doc  96-22057  Filed  8-28-96;  8:45  am] 
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North  Pacific  Fishery  Management 
CouncH;  Committee  IMeetinga 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings. 

summary:  The  North  Pacific  Fishery 

Management  Council  (Council)  and  its 

advisory  bodies  will  hold  public 

meetings. 

ADDRESS^:  Sitka  Centennial  Building, 

330  Harbor  Drive,  Sitka,  AK  99835. 

Council  address:  North  Pacific 
Fishery  Management  Council,  605  W. 
4th  Ave.,  Suite  306,  Anchorage,  AK 
99501-2252. 

DATES:  The  meetings  will  be  held  during 
the  week  of  September  16, 1996.  See 
SUPPLBefTARY  INFORMATICN  for  specific 
dates  and  times. 

FOR  FURTHER  INF0RMATK3N  CONTACT: 
Coimcil  staff,  Phone:  907-271-2809. 
SUPPLSMENTARY  INFORMATION: 
Committee  meetings  scheduled  include 
the  Ecosystems  Committee  and  the 
Enforcement  Committee.  Other 
committee  and  workgroup  meetings 
may  be  held  on  short  notice  during  the 
week;  notices  will  be  posted  at  the 
meeting  site.  All  meetings  are  open  to 
the  public  with  the  exception  of  Council 
executive  sessions  to  discuss  personnel, 
international  issues,  and  litigation.  An 
executive  session  is  tentatively 
scheduled  for  noon  on  September  19, 
1996.  The  Advisory  Panel  (AP)  and  the 
Scientific  and  Statistical  Committee 
(SSC)  will  begin  on  September  16, 1996, 
at  8:00  a.m.  The  SSC  will  conclude  their 
meeting  on  September  18, 1996,  and  the 
AP  will  conclude  their  meeting  by 
September  19, 1996.  The  Council  will 
begin  their  meeting  on  September  18, 
1996,  at  8:00  a.m.  and  conclude  on 
September  22, 1996.  The  Enforcement 


Committee  and  the  Ecosystems 
Conunittee  are  both  scheduled  for  7KX) 
p.m.  on  September  18, 1996.  The  agenda 
for  the  meetings  will  include  the 
following  subjects: 

1.  Reports  from  the  National  Marine 
Fisheries  Service  and  Alaska 
Department  of  Fish  and  Game  on  the 
ciurent  status  of  the  fisheries  off  Alaska, 
reports  on  enforcement,  the  Bering  Sea 
ecosystem,  and  the  results  from  the 
socio-economic  studies  report  on  the 
sablefish  and  halibut  individual 
fisheries  quota  program. 

2.  Report  and  recommendations  &x>m 
an  industry  committee  on  crab  caps  and 
closvuBS  in  the  Bering  Sea/ Aleutian 
Islands  (BSAI)  and  final  action  on 
Tanner  crab  prohibited  species  caps 
(PSC). 

3.  Final  action  on  measures  to 
improve  retention  and  utilization  in  the 
groimdfish  fisheries  off  Alaska. 

4.  Status  report  on  modified  pay-as- 
you-go  observer  program  and  initial 
review  of  a  regulatory  amendment  to 
require  additional  observer  coverage  on 
shore  plants  and  motherships  during  the 
pollock  "A"  season. 

5.  Under  groimdfish  management,  the 
following  subjects  will  be  discussed  and 
appropriate  action  taken: 

(a)  Review  of  BSAI  and  Gulf  of  Alaska 
(GOA)  Stock  Assessment  and  Fishery 
Evtduation  reports  for  the  1997 
groundfish  fisheries  and  approval  for 
public  review. 

(b)  Approve  preliminary  harvest  and 
bycatch  spedfications  for  1997 
groundfish  fisheries  in  the  BSAI  and 
GOA,  including  discard  mortality  rates 
for  halibut  and  Vessel  Incentive 
Program  rate  standards. 

(cj  Initial  review  of  an  amendment  to 
remove  dusky  rockfish  fit>m  the  GOA 
pelagic  shelf  rockfish  complex. 

(dj  Final  action  on  revised  directed 
fishing  standards  for  turbot,  Pacific  cod 
and  pollock  in  the  arrowtooth  fisheries 
and  northern  rockfish  in  the  shortraker/ 
rougheye  fisheries  and  proposed 
electronic  reporting  requirements. 

(e)  Initial  review  of  amendments  to 
ban  night  trawling  for  Pacific  cod  in  the 
BSAI,  to  prohibit  a  directed  fishery  on 
forage  fish,  and  to  reduce  percentage 
allowances  for  accounting  for  sUme  and 
ice  on  fish. 

(f)  Review  of  a  proposed  rule  for 
seamount  restrictions. 

6.  Under  staff  tasking  the  Council  will 
review  proposals  received  for 
amendments  to  the  BSAI  and  GOA 
Groundfish  Fishery  Management  Plans 
and  for  amendments  to  the  Sablefish 
and  Halibut  IFQ  Program  and  give 
direction  to  staff  for  further  analysis. 
The  IFQ  proposals  will  be  forwarded  to 
the  Industry  IFQ  Implementation  Team 
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for  review  and  comment  prior  to  tasking 
staff  with  analyses. 

Special  Accommodatioiu 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Helen  Allen.  907- 
271-2809,  at  laast  5  working  days  prior 
to  the  meeting  date. 

Dated:  August  21, 1996. 
Ricluml  H.  SduKfer. 

Director,  Office  (^Fisheries  Conservation  and 

Management.  N<itional  Marine  Fisheries 

Service. 

[FR  Doc  96-2201)3  Filed  8-2ft-96;  8:45  am] 
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P.D.082098F1 

Western  Pacific  Fishery  Management 
Council;  Public  Meeting 

AQB4CY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  ^Administration  (NOAA), 
Commerce,      j 

ACDON:  Notice^  of  public  meeting. 


SUMMARY:  The  Western  Pacific  Fishery 
Management  Council  will  hold  a 
meeting  of  its  ^ottomfish  Task  Force. 

DATES:  The  mating  will  be  held  on 
September  24,11996.  from  9:00  a.m.  to 
5:00  p.m.         j 

ADDRESSES:  TUe  meeting  will  be  held  at 
the  Executive  Center,  1088  Bishop  St., 
Room  4003,  Honolulu,  HI;  telephone: 
(808)  539-^00). 

Council  address:  Western  Pacific 
Fishery  Management  Council,  1164 
Bishop  St.,  S»4te  1405,  Honolulu,  HI 
96813.  I 

FOR  FURTHB4  WFORMATION  CONTACT: 
Kitty  M.  Simonds,  Executive  Director, 
telephone:  (8(]fB)  522-8220. 

suPPLaien-ArtY  information:  The  task 
force  will  hol4  it's  third  meeting  to 
discuss  and  formulate  limited  entry 
alternatives  for  the  Mau  Zone 
bottomfish  fishery  in  the  Northwestern 
Hawaiian  Islands  and  consider  other 
business  as  required. 

Special  Accoi|unodation8 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids. should  be  directed  to 
Kitty  M.  Simciids.  (808)  522-8220 
(voice)  or  (8o4)  522-8226  {fax),  at  least 
5  days  prior  t^  meeting  date. 


Dated:  August  21. 1996. 
Rkhaid  H.  SehaefiBr. 

Director,  Office  of  Fisheries  Conservation  and 

Management,  National  Marine  Fisheries 

Service. 

(FR  Doc.  96-22004  Filed  8-28-96;  8:45  ami 
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RIN  0648-ZA20 

West  Coast  Salmon  Fisheries; 
Northwest  Emergency  Assistance  Plan 
(NEAP)— License  Buy  Out  Program 
(LBOP) 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

action:  Notice  of  proposed  program; 

request  for  comments. 

SUMMARY:  This  notice  requests  public 
comment  on  new  bidding  options  for 
the  1996  Washington  State  Salmon 
Vessel  License  Buy  Out  Program  (LBOP) 
to  be  administered  by  the  Washington 
Department  of  Fish  and  Wildlife 
(WDFW)  through  a  cooperative 
agreement  with  NMFS.  The  objectives  of 
the  program  are  to  provide  financial 
assistance  to  commercial  salmon 
fishermen  adversely  impacted  by  the 
salmon  fishery  disaster,  and  to  aid  the 
long-term  viability  of  the  fishery 
resource.  This  notice  also  responds  to 
comments  submitted  on  the  notice  of 
proposed  1996  LBOP.  which  was 
pubUshed  in  the  Federal  Register  on 
April  23, 1996  (61  FR  17879).  In  that 
notice,  NMFS  announced  certain 
administrative  changes  to  the  NEAP  and 
requested  comments  on  proposed  NEAP 
revisions  for  the  Habitat  Restoration 
Program  and  the  Data  Collection  Jobs 
Program,  as  well  as  the  LBOP.  On 
August  1, 1996,  NMFS  pubUshed  a 
Federal  Register  notice  (61  FR  40197) 
implementing  the  final  program  for  the 
Habitat  Restoration  Jobs  Program  and 
Data  Collection  Jobs  Program,  snd  also 
announced  that  final  decisions  on  the 
administration  of  the  1996  LBOP  will  be 
deferred  until  the  pubUc  is  provided 
with  notice  and  an  opportunity  to 
comment  on  new  bidding  options 
developed  as  a  result  of  comments 
received  on  the  initial  notice. 
DATES:  Written  comments  must  be 
received  on  or  before  September  27, 
1996. 

ADDRESSES:  Comments  should  be  sent  to 
Stephen  P.  Freese,  Northwest 
Emergency  Assistance  Plan,  Trade  and 
Industry  Services  Division,  Northwest 
Regional  Office,  National  Marine 


Fisheries  Service.  BIN  Cl57t)0,  7600 
Sand  Point  Way  NE,  Seattle,  WA  98115. 
FOR  FURTHER  INFORMATKW  CONTACT: 
Stephen  Freese,  (206)  526-6113. 
SUPPLEMBITARY  INFORMATION:  On  August 
2, 1995,  the  Secretary  of  Commerce 
(Secretary)  declared  that  a  fishery 
resource  disaster  continued  in  1995  for 
the  salmon  fisheries  of  the  Pacific  States 
of  Cahfomia  (north  of  Sem  Francisco), 
Oregon,  and  Washington,  excluding 
Puget  Sound.  Under  the  authority  of  the 
Interjurisdictional  Fisheries  Act  (IF A)  of 
1986  (16  U.S.C.  4107(d)).  as  amended, 
an  additional  $12.7  million  in  Federal 
financial  assistance  was  made  available 
for  affected  salmon  fishermen. 

In  the  April  23. 1996,  Federal 
Register  notice  (61  FR  17879).  NMFS 
announced  its  decision  to  continue  the 
basic  structiue  of  the  Habitat 
Restoration  Jobs  Program  and  the  Data 
Collection  Jobs  Program,  as  first 
established  on  October  11, 1994  (59  FR 
51419),  with  subsequent  amendments 
pubhshed  on  January  31, 1995  (60  FR 
3908).  and  June  22,  1995  (60  FR  32507). 
NMFS  decided  to  modify  certain 
limitations,  terms,  and  conditions  of  the 
NEAP  programs  to  enable  more 
fishermen  to  benefit  from  the  assistance 
available  from  the  jobs  programs  and  to 
further  reduce  fishing  capacity  imder 
the  LBOP.  The  public  was  asked  in  the 
notice  to  comment  on  these  new  terms, 
limitations,  and  conditions  prior  to  final 
implementation. 

With  respect  to  the  1996  LBOP,  four 
options  were  presented  for  public 
comment,  as  follows: 

Option  1 — Eligible  fishermen  submit 
new  bids  or  maintain  the  bids  that  they 
submitted  to  the  1995  LBOP.  Starting 
with  the  lowest  offers,  licenses  are 
accepted  and  retired  by  WDFW  until 
available  funding  is  exhausted. 

Option  2 — Starting  with  the  lowest 
unsuccessfiil  1995  LBOP  offer,  WDFW 
would  purchase  licenses  until  available 
funding  is  exhausted. 

Option  3 — Unsuccessful  bidders  in 
the  1995  LBOP  are  offered  set  fixed 
prices  for  each  license:  Salmon  troll  and 
delivery— $24,894,  Salmon  gill  net— 
$38,000,  and  Sahnon  chartei^-$21,300. 
Remaining  funds  would  be  applied  to 
new  applications  starting  with  the 
lowest  offer. 

Option  4 — Applicants  submit  bids 
and  uninsiu«d  loss  estimates.  Starting 
with  the  lowest  ratio  of  bid  to  uninsured 
loss,  WDFW  would  purchase  licenses 
until  available  funding  is  exhausted. 

In  response  to  the  April  23, 1996, 
notice  of  proposed  program,  NMFS 
received  27  comment  letters  from  10 
fishing  associations,  14  fishermen,  1 
tribe,  and  2  government  entities.  Most  of 
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these  comments  concerned  the  LBC^. 
The  comments  specifically  relating  to 
the  NEAP  Habitat  Restoration  Program 
and  the  Data  Collection  Jobs  Program 
were  considered  and  addressed  in  the 
Federal  Register  notice  published  on 
August  1, 1996.  However,  as  a  result  of 
significant  intervening  factors  between 
the  time  of  publication  and  proposed 
implementation,  NMFS  and  the  State  of 
Washington  decided  to  defer  the  final 
decision  on  the  1996  LBOP.  These 
intervening  factors  included 
consultations  with  Washington  State 
officials,  and  comments  on  the  initial 
notice  indicating  a  lack  of  public 
consensus  on  any  proposed  bidding 
option.  The  Governor  of  Washington, 
citing  this  lack  of  consensus,  also 
supported  a  delay  of  the  program  for 
consideration  of  new  options.  These 
new  bidding  options  were  developed  in 
response  to  these  intervening  factors  ■ 
and  are  presented  in  this  notice  for 
public  comment  before  a  final  decision 
is  made.  The  comments  and  NMFS 
response  to  the  initial  notice  (61  FR 
17879)  are  presented  below  for  piuposes 
of  addressing  issues  that  were  raised  by 
commenters  concerning  the  1995 
program  and  maintaining  participation 
by  die  public  in  the  development  of  the 
new  options. 

Comments  and  Responses 

Because  many  comments  referred  to 
the  1995  LBOP,  it  is  helpful  to  know  the 
outcome  of  this  program.  Under  the 
1995  LBOP,  459  of  the  1378  possible 
Ucenses  were  submitted  and  296 
hcenses  were  ultimately  purchased.  The 
maximum  amount  paid  for  a  gill  net 
license  under  this  program  was  $38,000; 
for  a  troll  license,  $24,984;  and  for  a 
charterboat  license,  $21,300.  The 
average  compensation  for  the  83  gill  net 
Ucenses  purchased  was  $21,998;  for  the 
190  troll  licenses  purchased,  $9,136; 
and  for  the  23  charterboat  licenses 
purchased,  $13,896.  There  are 
potentially  163  repeat  participants  and 
919  new  participants  for  the  1996  LBOP. 

Conunent  1:  Several  commenters 
wanted  to  give  preference  to  fishermen 
who  participated  in  the  1995  LBOP, 
because  the  commenters  felt  that  these 
unsuccessful  bidders  took  the  first  risk 
and  demonstrated  the  sincerest 
intentions  of  giving  up  their  licenses. 
The  commenters  also  felt  that  fishermen 
who  chose  not  to  participate  in  the  1995 
LBOP  clearly  understood  that  they 
would  have  no  chance  to  receive  any 
benefit  from  the  program.  Therefore,  the 
commenters  argued  that  these 
nonparticipants  would  be  no  worse  off 
under  Option  2.  In  contrast,  other 
members  of  the  public  commented  that 
preference  should  not  be  given  to 


unsuccessful  bidders  in  the  1995 
program  because  NMFS  and  WDFW 
never  conditioned  participation  in  any 
subsequent  buy  out  program  on 
participation  in  the  initial  program,  and 
such  an  exclusion  would  unduly 
penalize  a  Ucense  holder  who  did  not, 
for  whatever  reason,  submit  an  offer 
under  the  1995  program. 

Response  1:  Participation  in  the  1995 
LBOP  was  voluntary  and  particii>ating 
fishermen  were  given  an  opportunity  to 
withdraw  their  offers  and  retain  their 
licenses.  Therefore,  participation  in  the 
1995  LBOP  does  not  necessarily  reflect 
"risk"  or  any  greater  "sincerity"  to  give 
up  a  license,  particularly  as  many 
fishermen  o^red  their  licenses  at  the 
maximum  price  possible.  NMFS  agrees 
that  neither  the  1995  LBOP  notice  nor 
any  other  document  ever  stated  that 
persons  who  did  not  participate  in  the 
1995  LBOP  would  be  excluded  fix)m 
futiue  programs. 

Comment  2:  Many  commenters 
addressed  how  the  different  bidding 
options  would  affect  fishermen  who 
suffered  various  levels  of  uninsured 
loss.  Some  stated  that  Option  1  favored 
those  with  low  iminsured  losses,  while 
others  believed  that  Option  4  favored 
the  highly  productive  fishing  o{>erations 
that  have  the  largest  uninsured  losses. 
Finally,  com{>ared  with  the  other 
options,  some  said  that  Option  2  tended 
to  give  preference  to  those  fishermen 
who  had  neither  low  nor  high 
uninsured  losses. 

Response  2:  The  purpose  of  these 
options  Mms  not  to  target  any  specific 
sector  of  the  industry,  but  to  present 
methods  by  which  the  agency  and 
WDFW  proposed  to  achieve  the  NEAP 
objectives  of  providing  financial 
assistance  to  commercial  fishermen 
adversely  impacted  by  the  salmon 
fishery  disaster,  and  to  aid  the  long-term 
viability  of  the  fishery  resource.  NMFS 
and  the  State  of  Washington,  after 
review  of  the  comments,  will  choose  the 
option  that  most  effectively  achieves  the 
NEAP  objectives. 

Comment  3:  Several  commenters 
stated  that  the  1995  LBOP  forced 
fishermen  to  accept  a  firaction  of  their 
uninsiued  loss. 

Response  3:  NMFS  stresses  again  that 
the  LBOP  is  a  voluntary  program,  not  an 
entitlement  program.  Fishermen  are 
asked  to  put  a  monetary  value  on  their 
own  licenses.  Fishermen  who  do  not 
feel  the  program  provides  enough 
compensation  are  not  compelled  to 
participate. 

Comment  4:  Several  commenters 
commented  that  Option  2  was  the  most 
cost-effective  option. 

Response  4:  Of  the  options  presented. 
Option  2  does  appear  to  have  the  least 


administrative  costs,  since  it  relies  on 
existing  bids.  However,  the 
administrative  costs  associated  with  the 
new  options,  in  relation  to  the  benefits, 
do  not  diflar  significantly.  While  NMFS 
and  the  State  of  Washington  must 
obviously  consider  the  impact  of 
administrative  costs  on  the  program, 
NMFS  will  choose  the  option  that  best 
meets  the  program's  objectives. 

Comment  5:  Several  commenters  said 
that  the  proposed  program  was  not  like 
the  NMFS  Fishing  Capacity  Reduction 
Demonstration  Program  for  Northeast 
groundfish  vessels  (FCRDP),  while 
another  commenter  complained  that  the 
procedure  proposed  in  Caption  4  negates 
the  competitive  process  and 
unnecessarily  compUcates  the  program. 

Response  5:  The  reference  in  the 
propcnsed  program  notice  to  the  FCRDP 
was  to  suggest  that  Option  4  adjusts  bids 
via  a  vessel  performance  procedure  in  a 
way  that  is  similar  to  the  FCRDP 
bidding  process.  NMFS  does  not  befieve 
that  the  procedure  complicates  the 
program,  because  it  rehes  on  the  same 
information  that  would  have  to  be 
submitted  for  the  other  options. 
Furthermore,  NMFS  received  no 
negative  comments  bom  the  FCRDP 
participants  that  indicated  any 
miscomprehension  of  the  bidding 
system. 

Comment  6:  Several  fishermen 
commented  that  the  new  bidders  would 
have  an  advantage  because  information 
has  been  published  on  the  1995 
individual  bids  and  associated  losses. 

Response  6:  The  names  of  the 
unsuccessful  troll  fishermen  have  been 
released  but  not  with  their  associated 
losses  and  bids.  Such  a  release  of  the 
names  is  permissible  under  State  law. 
Any  information  released  on  past  bids 
and  uninsured  losses  is  historical 
information  and  would  not  give  any 
new  or  previous  bidder  an  advantage 
under  a  new  competition.  Previous 
bidders  may  change  their  bid  strategies 
because  of  changes  in  their  business 
environment,  in  response  to  revised 
bidding  rules,  or  because  of  competition 
fit>m  new  bidders. 

Comment  7:  One  fisherman  aigued 
that  Option  2  should  be  adopted, 
because  the  additional  funds  were  . 
meant  to  continue  the  same  programs, 
which  should,  in  effect,  "pidc  up  where 
they  left  off."  Another  commented  that 
the  notice  of  proposed  program  referred 
to  a  continued  disaster.  Therefore,  they 
argued,  it  would  be  prejudicial  to 
former,  unsuccessful,  applicants  to  deny 
them  the  opportimity  to  "continue"  to 
accept  or  reject  their  original  bids.  On 
the  other  hand,  another  Rsherman 
commented  tiiat  tiie  WDFW  and  NOAA 
doaunents  show  that  the  1996  LBOP  is 
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a  separate  and]  distinct  program  from  the 
1995  LBOP. 

Response  7:  The  Secretary  established 
the  NEAP  as  an  overarching  flnancial 
assistance  plan  to  assist  the  Pacific 
Northwest  in  coping  with  the  fisheries 
disasters  that  Recurred  before  and  up 
until  1995.  Under  the  plan,  NMFS 
created  the  individual  NEAP  grant 
programs,  sucb  as  the  Habitat 
Restoration  ]oi>s  Program,  the  Data 
Collection  ]obt  Program,  and  the  LBOP. 
Theseprograras  each  have  unique 
award  terms,  limitations,  and 
conditions.  Tlje  new  funding  provided 
for  the  programs  described  in  the 
proposed  notice  does  not  obligate  NMFS 
to  continue  the  programs  with  the  same 
program  parameters;  NMFS  has  the 
discretion  to  create  new  programs  with 
the  same  or  difiiarent  terms,  limitations, 
and  conditions.  Based  on  the  comments 
and  donsultations  with  State  of 
Washington  o^dals.  NMFS  has 
determined  th$t  a  new  LBOP  with  new 
parameters  should  be  considered. 

Comment  8:  Several  commenters 
stated  that  fisltermen  should  be  allowed 
to  sell  more  thpn  one  license. 

Response  8:  The  initial  proposed 
options  and  the  options  being  proposed 
below  do  not  uestrict  the  number  of 
licenses  that  itay  be  sold  by  one 
appUcant.  HoV^ever.  NMFS  is 
specifically  re()uesting  comment  on  this 
issue  as  part  of  the  new  options 
presented  below  in  this  notice. 

Comment  9i  One  respondent 
requested  that  fleet  reduction  targets  be 
determined  and  that  reentry  into  the 
fishery  be  precluded  until  each  fleet 
meets  its  reduction  target. 

Response  9:{Fimds  were  allocated 
between  the  iiidustry  sectors  (see 
Response  15)  Consistent  with 
recommendations  from  the  NMFS 
Proposed  Recovery  Plan  for  Snake  River 
Salmon,  which  calls  for  reduction  of  the 
Oregon  and  Washington  troll  fleet  by  50 
percent  and  etmination  of  all  gill  net 
fishing  on  the  mainstem  of  the 
Ck)lumbia  Rivf r.  In  addition,  the  new 
Option  2  propjosed  below  includes 
restrictions  on  reentry  into  the  fleet. 

Comment  10:  One  commenter  stated 
that  a  fisherm^  who  sells  a  permit 
under  the  1996  LBOP  should  be 
ineligible  to  purchase  another  permit. 

Response  10:  The  new  Option  2, 
which  is  described  below,  addresses 
this  comment  iby  prohibiting  a  person 
who  sells  a  lidense  in  the  1996  program 
from  purchasikig  a  commercial  license 
for  10  years,  beginning  January  1, 1997. 

Comment  1  ^ :  Many  commenters 
voiced  conceikis  about  timing  and 
communication  with  the  industry.  Some 
thought  additional  meetings  between 
Federal  and  State  officials  and  the 


industry  would  be  useful,  while  others 
supported  a  delay  in  the  program  to  aid 
communication  with  the  industry  and  to 
improve  the  desim  of  the  program. 

Response  11:  NMFS  and  the  State  of 
Washington  are  postponing  final 
decisions  on  the  1996  LBOP  in  order  to 
receive  comments  on  the  new  options 
presented  below.  This  delay  should 
provide  a  greater  opportunity  for  public 
participation  through  the  established 
Federal  and  Washington  State  public 
comment  processes. 

Comment  12:  Several  commenters 
complained  that  not  all  affected  parties 
had  an  equal  opportunity  to  meet  with 
State  and  Federal  officials. 

Response  12:  The  Administrative 
Procedure  Act  does  not  prohibit  contact 
with  the  public  during  the  informal 
rulemaking  process  as  long  as  the 
content  of  the  meetings,  and  any 
supplementary  information  provided  at 
the  meetings,  are  made  part  of  the 
public  record.  NMFS  recognizes  the 
benefit  of  public  participation  in  the 
decision  making  process,  and  therefore, 
representatives  of  NOAA,  NMFS.  and 
the  Governor  of  Washington  met  with 
various  sectors  of  the  a^cted  public 
during  the  option  development  stage 
and  comment  period.  NMFS  is  willing 
to  meet  with  anyone  who  is  interested 
in  discussing  the  program,  time  and 
resources  permitting. 

Comment  13:  One  commenter  alleged 
that  WDFW  officials  provided 
misinformation  about  the  limits  to 
bidders,  causing  some  to  "sell  out"  at 
too  low  a  price  and  others  not  to  bid. 
The  commenter  also  suggested  that  the 
application  package  should  state 
explicitly  the  importance  of  choosing  a 
bid  amount  since  high  bids  may  make 
the  application  less  competitive. 

Response  13:  NMFS  has  forwarded 
these  comments  to  WDFW. 

Comment  14:  Some  commenters 
opposed  any  potential  application  to  the 
1996  LBOP  of  the  $25.000/$50,000 
maximimi  income  limitation  used  in  the 
Habitat  Restoration  Jobs  Program  and 
Data  Collection  ]obs  Program. 

Response  14:  The  $25.000/$50,000 
maximum  income  limitation  was  not 
proposed  and  is  not  being  considered 
for  this  program. 

Comment  15:  One  commenter 
suggested  that  because  gill  net  vessels 
have  fewer  options  compared  to  most 
troll  and  charter  vessels,  compensation 
for  gill  net  licenses  should  be  treated 
differently  than  for  other  commercial 
permits. 

Response  15:  The  1996  LBOP 
allocates  $2.3  million  for  the  purchase 
of  salmon  troll  and  delivery  licenses. 
$2.3  million  for  the  purchase  of 
Columbia  River  gill  net  licenses,  and 


$0.4  million  for  salmon  charter  licenses. 
These  allocations  reflect  an  appreciation 
for  the  different  circumstances  facing 
the  mafor  industry  sectors.  However, 
further  specialization  of  the  program  to 
accommodate  each  industry,  sector 
would  be  too  administratively 
burdensome  and  would  undermine  the 
goal  of  equitable  and  efficient 
distribution  of  the  disaster  funds. 

Comment  16:  One  fisherman  who 
moved  his  operation  to  Alaska  because 
of  the  Boldt  Decision  requested  that  the 
income  from  Alaska  be  used  to 
determine  uninsured  loss.  He  further 
requested  inclusion  of  income  from 
years  before  1988. 

Response  16:  The  Secretary's  disaster 
declaration  limits  assistance  to  the 
salmon  fisheries  of  California,  Oregon, 
and  Washington,  excluding  Puget 
Sound,  and  NMFS  has  defined  the 
disaster  period  as  extending  only  to  the 
years  1991  through  1995. 

Comment  1 7:  One  tribal  organization 
made  three  related  comments.  First,  buy 
out  programs  for  non-tribal  fishermen 
should  be  continued.  Second,  each  tribe 
should  receive  its  own  allocation  of 
NEAP  hmds.  Third.  NEAP  should 
include  programs  that  help  tribes 
develop  new  non-salmon  fisheries. 

Response  1 7:  As  ciurently  structured, 
the  proposed  1996  LBOP  allows 
participation  by  both  tribal  and  non- 
tribal  fishermen.  Available  funding  is 
insufficient  to  provide  individual 
allocations  and  programs  for  each 
particular  user  group. 

Proposed  Revisions  to  the  1996  LBOP 

Based  on  above  comments  and 
discussions  with  Washington  State 
officials  concerning  the  four  initial 
options  proposed,  NMFS  and  the  State 
of  Washington  agreed  to  work  together 
in  developing  new  options.  These 
options  share  similar  characteristics 
with  Options  1  and  4  presented  in  the 
proposed  notice  of  April  23. 1996,  but 
with  certain  important  differences.  One 
difference  is  that  the  calculation  of 
uninsiued  loss  is  no  longer  necessary 
under  the  amended  IFA.  However, 
NMFS  will  retain  the  concept  and 
require  fishermen  to  calculate  their 
"salmon  disaster  impact"  (SDI).  which 
is  a  value  analogous  to  the  calculation 
of  uninsured  loss  under  the  initial  buy 
out  program.  A  fisherman's  SDI  is  equal 
to  2.5  times  the  difference  between  the 
highest  gross  salmon  fishery  income 
derived  from  fishing  during  any 
calendar  year  1986  through  1991  (base 
year),  less  the  sum  of  the  least  amount 
of  salmon  fishery  income  derived  from 
commercial  salmon  fishing  during  any 
calendar  year  horn  1991  through  1995 
(comparison  year).  Fishermen  can  use 
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the  same  information  they  supplied  to 
the  1995  LBOP  to  determine  their  SDI. 
The  use  of  SDI  in  place  of  an  uninsured 
loss  determination  puts  similar 
restrictions  on  new  participants  as  were 
placed  on  the  original  participants. 
Therefore,  no  large  penalty  or  reward 
accrues  to  those  who  participated  in  the 
initial  program. 

The  options  in  this  notice  also  diflier 
from  those  published  on  April  23,  1996, 
in  that  bids  would  also  be  constrained 
by  an  absolute  maximum  oUet  Umit. 
Under  Option  1 ,  fishermen  may  offer 
their  licenses  for  any  amount  up  to 
$40,000  or  their  SDI,  whichever  is  less. 
Similarly,  under  Option  2,  fishermen 
may  offer  their  licenses  for  any  amount 
up  to  $50,000  or  their  SDI,  whichever  is 
less.  The  higher  maximum  offer  limit 
under  Option  2  ($50,000)  reflects  the 
additional  requirement  that  successful 
participants  cannot  purchase  or  operate 
another  commercial  salmon  license  for 
10  years  beginning  January  1, 1997, 
unless  the  license  was  owned  or 
operated  by  that  person  in  1995.  If  the 
individual  owned  a  license  in  1995,  this 
is  indicative  of  the  fact  that  the  person 
owned  multiple  licenses  and  did  not 
purchase  a  new  license  in  1996  in  order 
to  speculate  on  any  future  government 
buy  out  program.  Therefore,  any  license 
owned  in  1995  and  retained  after 
participation  in  the  1996  LBOP  is 
excluded  from  the  ten-year  prohibition. 

These  maximum  offer  limits  are 
designed  to  increase  the  number  of 
IK)tential  successful  bidders  and  ensure 
awards  consistent  with  amounts  paid 
under  the  initial  program.  These  limits 
are  reasonable  given  the  limited  funds 
available,  the  amounts  paid  for  Ucenses 
under  the  initial  program,  and  the 
number  of  fishermen  affected  by  the 
disaster  and  still  eligible  for  the 
program.  Comments  are  specifically 
requested  on  these  maximum  offer 
amounts. 

Eligibility  Criteria 

To  be  eligible  under  either  option,  the 
person  making  the  offer  must  fulfill  the 
following  requirements: 

1.  The  person  making  the  offer  must 
have  possessed  or  was  eligible  to 
possess  one  of  the  following 
Washington  State  salmon  fishery 
licenses  in  1994  and  possessed  the  same 
license  in  1995: 

a.  Salmon  troll  license; 

b.  Salmon  delivery  license; 

c.  Stdmon  gill  net — Grays  Harbor- 
Columbia  River; 

d.  Salmon  gill  net — Willapa  Bay- 
Columbia  River;  or 

e.  Salmon  charter. 

2.  A  participant  must  demonstrate  an 
SDI  greater  than  $0. 


3.  Applicants  must  not  have  earned 
more  than  $2,000,000  in  net  revenues 
annually  from  commercial  fishing  for 
the  period  between  1991  and  1994. 

Options 

Option  1 — License  holders  may  offer 
their  licenses  for  any  amount  up  to 
$40,000  or  their  SDI,  whichever  is  less. 
Licenses  will  be  purchased  starting  with 
the  lowest  bid.  In  the  event  of  a  tie, 
preference  will  be  given  to  the 
fisherman  with  the  highest  SDI. 

Option  2 — License  holders  may  offiar 
their  licenses  for  any  amount  up  to 
$50,000  or  their  SDI,  whichever  is  less. 
Bids  will  be  ranked  according  to  the 
offer  ratio.  The  offer  ratio  is  the  division 
of  the  offer  amount  by  the  SDI.  Licenses 
will  be  ranked  and  purchased  starting 
with  those  bids  that  have  the  lowest 
offer  ratios.  In  the  event  of  a  tie,  where 
offer  ratios  are  identical,  the  lowest  offer 
will  be  given  preference.  Successful 
participants  cannot  purchase  or  operate 
another  commercial  salmon  license  for 
10  years  beginning  January  1, 1997, 
unless  the  license  was  owned  or 
operated  by  that  person  in  1995. 

Option  1  Example 

Step  1:  Determine  SDI 

Step  lA:  Base  Year  Selection: 

Select  the  highest  year  of  gross 
income  during  the  base  period  1986 
though  1991.  For  Fisherman  A,  this  is 
$38,000.  For  Fisherman  B,  this  is 
$8,000. 

Step  IB:  Comparison  Year  Selection: 

Select  the  lowest  year  of  gross  income 
during  the  comparison  year  of  1991 
through  1995.  For  Fisherman  A,  this  is 
$3,000.  For  Fisherman  B,  this  is  $0. 

Step  IC:  Subtraction 

Subtract  the  selected  comparison' year 
gross  income  from  the  selected  base  year 
income.  For  Fisherman  A,  this  is 
$38,000  minus  $3,000,  or  $35,000.  For 
Fisherman  B,  this  is  $8,000  minus  $0,  or 
$8,000. 

Step  ID:  Multiplication 

Multiply  the  difference  between  the 
comparison  year  and  base  year  gross 
income  by  2.5.  For  Fisherman  A,  this  is 
$35,000  multiplied  by  2.5,  or  $87,500. 
For  Fisherman  B,  this  is  $8,000 
multipUed  by  2.5,  or  $20,000. 

Step  IE:  SDI  Determination 

SDI  is  the  result  of  steps  lA  through 
ID.  Fisherman  A's  SDI  is  $87,500 
(($38,000-$3.000)  X  2.5  =  $87,500). 
Fisherman  B's  SDI  is  $20,000  (($8,000- 
$0)  X  2.5  =  $20,000). 


Step  2:  Determine  Maxiraimi  Offer 
Amount 

The  maximum  offer  amount  under 
Option  1  is  $40,000  or  the  fisherman's 
SDI,  whichever  is  less.  Fisherman  A's 
SDI  is  $87,500,  which  is  greater  than 
$40,000.  Therefore,  Fisherman  A's 
maximum  bid  is  $40,000  because 
$40,000  is  the  maximum  any  fisherman 
can  receive  under  this  option. 
Fisherman  B's  maximum  bid  is  $20,000 
because  his  SDI  is  less  than  $40,000. 

Step  3:  Determine  Bid 

Fishermen  can  choose  to  submit  an 
offer  that  ranges  from  $1  up  to  their 
maximum  offer  limit.  Fisherman  A's 
range  is  from  $1  to  $40,000.  Fisherman 
B's  range  is  from  $1  to  $20,000. 

Ranking  of  Bids  under  Option  1 

If  both  Fisherman  A  and  Fisherman  B 
submit  their  respective  maximum  offers. 
Fisherman  B's  offer  would  be  accepted 
first  because  it  is  less  than  Fisherman 
A's  offer.  If  Fisherman  A  elected  to 
submit  an  offer  of  $19,000  and 
Fisherman  B  elected  to  submit  a 
maximum  offer  of  $20,000,  then 
Fisherman  A's  offer  would  be  accepted 
first  because  it  is  less  than  Fisherman 
B's  offer.  In  the  event  of  a  tie  between 
fishermen,  preference  will  be  given  to 
the  fishermen  with  the  highest  SDI. 
Therefore,  if  both  Fisherman  A  and 
Fisherman  B  submit  offers  of  $19,000, 
then  Fisherman  A  would  be  given 
preference  because  Fisherman  A's  SDI  is 
higher  than  Fisherman  B's. 

Option  2  Example 

Step  1:  Determine  SDI  (Same  as  Steps  1 
through  IE  in  Option  1  Example) 

Step  2:  Determine  Maximum  Offer 
Amount 

The  maximum  offer  amount  under 
this  option  is  $50,000  or  the  fisherman's 
SDI,  whichever  is  less.-  Fisherman  A's 
SDI  is  $87,500,  which  is  greater  than 
$50,000.  Therefore,  Fisherman  A's 
maximum  bid  is  $50,000  because 
$50,000  is  the  maximum  any  fisherman 
can  receive  under  this  option. 
Fisherman  B's  maximum  bid  is  $20,000 
because  his  SDI  is  less  than  $50,000. 

Step  3:  Determine  Offer  *■ 

Fishermen  can  choose  to  submit  an 
offer  that  ranges  from  $1  up  to  their 
maximum  offer  limit.  Fisherman  A's 
range  is  from  $1  to  $50,000.  Fisherman 
B's  range  is  from  $1  to  $20,000. 

Step  4:  Determine  Offer  Ratio 

Divide  the  amount  offered  by  the 
fisherman's  SDI.  If  Fisherman  A  chose 
to  offer  the  maximum  of  $50,000,  then 
Fisherman  A's  ratio  would  be  $50,000 
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divided  by  $87,500,  which  is  equal  to 
0.57.  If  Fisher*ian  B  chose  to  offer  his 
SDI  ($20,000).  then  Fisherman  B's  offer 
ratio  would  ba  $20,000/20.000  =  1.0. 

Ranking  ofBi^s  under  Option  2 

If  both  Fisherman  A  and  Fisherman  B 
elected  to  subiiit  their  respective 
maximum  offys.  Fisherman  A's  offer 
would  be  the  f  rst  accepted  because  the 
0.57  offer  ratid  is  less  than  1.0.  If 
Fisherman  B  ejected  to  submit  an  offer 
of  $11,000,  then  Fisherman  B's  offer 
ratio  would  be  0.55  ($11.000/$20.000). 
Because  Fishe^an  B's  offer  ratio  is 
lower  than  FiAerman  A's  offer  ratio. 
Fisherman  B's,  offer  would  be  accepted 
first.  In  the  evint  of  a  tie  with  identical 
offer  ratios,  preference  will  be  given  to 
the  fishermen  iwith  the  lowest  offer 
amount. 

Additional  Terms,  Limitations,  and 
Conditions 

A  license  holder  may  offer  more  than 
one  license,  but  income  used  in  the 
calculation  of  pn  offer  that  is  accepted 
may  not  be  us^d  in  the  calculation  of 
any  other  offet  Licenses  will  be 
purchased  in  order  of  ranking  until 
funds  are  exhausted.  The  State  of 
Washington,  in  consultation  with 
NMFS,  will  reserve  the  right  to  reject 
any  and  all  ofSers  if  it  is  determined  by 
^4MFS  that  such  action  is  in  the  best 
intraests  of  th^  program  or  if  revisions 
to  the  progran^  are  warranted  in  the 
future.  I 

Proprietary  information  submitted  by 
applicants  will  only  be  disclosed  to 
State  and  Federal  officials  who  are 
responsible  for  the  License  Buy  Out 
Projgram.  or  otherwise  when  required  by 
court  order  or  other  applicable  law.  This 
information  is,subject  to  the  Freedom  of 
Information  A|:t. 

Catalogue  of  federal  Domestic 
Assistance 

The  PrograiA  is  Hsted  in  the 
"Catalogue  of  t^ederal  Domestic 
Assistance"  under  No.  11.452,  Unallied 
Industry  Projects. 

Classification 

This  action  nas  been  determined  to  be 
not  significanl  for  purposes  of  E.O. 
12866.  I 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  ol  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Busine^  Administration  that  this 
notice  would  not  have  a  significant 
economic  imoBct  on  a  substantial 
number  of  smill  entities  because  only  a 
small  portion  of  West  Coast  salmon 


fishermen  wil 


NMFS  estimates  that  only 


be  directly  affected. 


approximately  3.6  percent  of  the 
industry  will  receive  financial 
assistance  through  the  LBOP.  Therefore, 
the  impacts  of  the  notice  are  not 
significant  within  the  meaning  of  the 
Regulatory  Flexibility  Act.  They  are  not 
Ukely  to  lead  to  a  reduction  in  the 
annual  gross  revenues  by  more  than  5 
percent  or  an  increase  in  total  costs  of 
production  by  more  than  5  percent,  nor 
would  this  action  result  in  any  greater 
compliance  costs. 

This  program  involves  a  coUection-of- 
information  requirement  subject  to  the 
Paperwork  Reduction  Act  (PRA).  The 
collection  of  this  information  has  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB),  under  OMB  control 
number  0648-0288.  Notwithstanding 
any  other  provision  of  law,  no  person  is 
required  to  respond  to  nor  shall  a 
person  be  subject  to  a  penalty  for  failure 
to  comply  with  a  collection  of 
information  subject  to  the  requirements 
of  the  PRA  unless  that  collection  of 
information  displays  a  currently  valid 
OMB  control  number. 

Authority:  Public  Law  99^59  (16  U.S.C 
4107  et  seq.\.  Public  Law  102-396. 

Dated:  August  22, 1996. 
C  Kunella, 

Acting  Assistant  Administrator  fw  Fisheries, 
National  Marine  Fisheries  Service. 
[PR  Doc.  96-21999  Filed  8-28-96;  8:45  am] 

BMJJNQ  OOOE  381»-a-F 


DEPARTMENT  OF  DEFENSE 

Office  of  ttw  Secretary 

Putilic  hnfonnation  Collection 
Requirement  Submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
Review 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title.  Applicable  Form,  and  OMB 
Control  Number:  CHAMPUS  Claim 
Form — Patient's  Request  for  Medical 
Payment:  DD  Form  2642,  OMB  Number 
0720-0006. 

Type  of  Request:  Reinstatement,  with 
change. 

Number  of  Respondents:  1,500,000. 

Responses  Per  Respondent:  1. 

Annua7  flesponses;  1,500,000, 

Average  Burden  Per  Response:  15 
minutes. 

Annual  Burden  Hours:  375,000  hours. 

Needs  and  Uses:  Respondents  to  this 
information  collection  are  beneficiaries 


claiming  reimbursement  for  medical 
expenses  under  the  Civilian  Health  and 
Medical  Program  for  the  Uniformed 
Services  (TRICARE/CHAMPUS).  DD 
Form  2642.  CHAMPUS  Claim— Patient's 
Request  for  Medical  Payment,  is  used  by 
TRICARE/CHAMPUS  beneficiaries  to 
file  for  reimbursement  of  costs  paid  to 
providers  and  suppliers  for  authorized 
health  care  services  or  supplies.  The 
information  collected  will  be  used  to 
determine  beneficiary  eligibility,  other 
health  insurance  liability,  and 
certification  that  the  beneficiary 
received  the  care. 

Affected  Public:  Individuals  or 
households. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Ms.  Allison  Eydt. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Ms.  Eydt  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DOD. 
Room  10235.  New  Executive  Office 
Building.  Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  William 
Pearce. 

Written  request  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce,  WHS/DIOR.  1215 
Jefferson  Davis  Highway.  Suite  1204, 
Arlington,  VA  22202^302. 

Dated  August  23, 1996. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[PR  Doc  96-21997  Filed  8-28-96;  8:45  am] 

WLUMG  CODE  SOW  <M  41 


Civilian  Health  and  Medical  Program  of 
the  Unifonned  Services  (CHAMPUS); 
Specialized  Treatment  Service  (STS) 
Program 

AGENCY:  Office  of  the  Secretary,  DoD. 
action:  Notice. 

summary:  This  notice  is  to  advise 
interested  parties  that  Walter  Reed 
Army  Medical  Center  (WRAMC),  and 
National  Naval  Medical  Center  (NNMC),' 
have  been  designated  as  the  components 
of  a  Multi-Regional  Specialized 
Treatment  Services  (STS)  Facihty  for 
Cardiac  Surgery  for  TRICARE  Regions  V 
and  2.  This  designation  covers  the 
following  Diagnosis  Related  Groups: 
104 — Cardiac  valve  procedure  with 

cardiac  cath 
105 — Cardiac  valve  procedure  without 

cardiac  cath 
106 — Coronary  bypass  with  cardiac  cath 
107 — Coronary  bypass  without  cardiac 

cath 
108 — Other  cardiothoracic  procedures 
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110 — Major  cardiovascular  procedures 

with  cardiac  cath 
111 — Major  cardiovascular  procedures 

without  cardiac  cath 

Travel  and  lodging  for  the  patient 
and,  if  stated  to  be  medically  necessary 
by  a  referring  physician,  for  one 
norunedical  attendant,  will  be 
reimbursed  by  WRAMC  or  NNMC  in    ' 
accordance  with  the  provisions  of  the 
Joint  Federal  Travel  Regulation.  All  DoD 
beneficiaries  who  reside  in  the  Multi- 
Regional  STS  Catchment  Area  for 
TRICARE  Region  1  which  includes 
participation  by  TRICARE  Region  2 
must  be  evaluated  by  WRAMC  or 
NNMC  before  receiving  CHAMPUS  cost 
sharing  for  procedures  that  fall  under 
the  above  Diagnosis  Related  Groups. 
Evaluation  in  person  is  preferred,  and 
travel  and  lodging  expenses  for  the 
evaluation  will  be  reimbursed  as  stated 
above.  It  is  possible  to  conduct  the 
evaluation  telephonically  if  the  patient 
is  imable  to  travel  to  WRAMC  or  NNMC. 
If  the  procedure  cannot  be  performed  at 
WRAMC  or  NNMC,  the  facility  will 
provide  a  medical  necessity  review  in 
order  to  support  issuance  of  a 
Nonavailability  Statement. 

The  Region  1  Multi-Regional  STS 
Catchment  Area  covering  TRICARE 
Regions  1  and  2  is  defined  by  zip  code 
in  the  Defense  Medical  Information 
System  STS  Facilities  Catchment  Area 
Directory,  dated  December  1, 1995.  The 
Catchment  Area  includes  zip  codes 
within  TRICARE  Regions  1  and  2  in  the 
District  of  Coliunbia  and  the  states  of 
E)elaware,  Maryland,  New  Jersey,  New 
York,  North  Carolina,  Pennsylvania  and 
Virginia  that  fall  within  a  200  mile 
radius  of  the  midpoint  of  a  line  between 
WRAMC  and  NNMC. 

EFFECTIVE  DATE:  October  1,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Colonel  Dennis  Moritz,  WRAMC,  at 
(202)  782-6433.  Captain  Edward  Zech, 
NNMC,  at  (301)  295-2552,  or  Colonel 
Michael  Dunn,  OSD  (Health  Affairs),  at 
(703)  695-6800. 

SUPPLEMENTARY  INFORMATION:  hi  PR  DOC 
93-27050,  appearing  in  the  Federal 
Register  on  November  5, 1993  (Vol.  58, 
PR  58995-58964),  the  final  rule  on  the 
STS  Program  was  published.  Included 
in  the  final  rule  was  a  provision  that  a 
notice  of  all  military  and  civilian  STS 
facilities  be  published  in  the  Federal 
Register  aimually. 

Dated:  August  23, 1996. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

(FR  Doc.  96-21998  Filed  8-28-96;  8:45  am] 

MUJNO  COOE  600(MH-M 


U.S.  Court  of  Appeals  for  the  Armed 
Forces  Code  Committee  Meeting 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  This  notice  aimounces  the 
forthcoming  public  meeting  of  the  Code 
Committee  established  by  Article  146(a), 
Uniform  Code  of  Military  Justice,  10 
U.S.C.  946(a),  to  be  held  at  10:00  a.m. 
on  September  30, 1996  in  the  Court 
Conference  Room,  United  States  Court 
of  Appeals  for  the  Armed  Forces,  450  E 
Street,  Northwest,  Washington,  DC 
20442-0001.  The  agenda  for  this 
meeting  will  include  consideration  of 
proposed  changes  to  the  Uniform  Code 
of  Military  Justice  and  the  Manual  for 
Courts-Martial,  United  States,  1984,  as 
well  as  other  matters  relating  to  the 
operation  of  the  Uniform  Code  of 
MiUtary  Justice  throughout  the  Armed 
Forces. 

DATE:  September  30,  1996. 
FOR  FURTHER  INFORMATION  CONTACT. 
Thomas  P.  Granahan,  Clerk  of  Court, 
United  States  Court  of  Appeals  for  the 
Armed  Forces,  450  E  Street,  Northwest, 
Washington,  DC  20442-0001,  telephone 
(202)  761-1448. 

Dated:  August  26, 1996. 
L.M.  Bjmuin, 

Alternate  OSD  Federal  Hegister  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  96-22132  Filed  8-28-96;  8:45  ami 
BILLING  COOE  5000  <M  M 


Corps  of  Engineers 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  tor  Long-Term  Dredged  Material 
Management  at  St  Joseph  Hartwr,  Ml 

AGENCY:  U.S.  Army  Corps  of  Engineers, 

DOD. 

ACTION:  Notice  of  intent  to  prepare  a 

Draft  Environmental  Impact  Statement 

(DEIS). 

SUMMARY:  The  U.S.  Army  Corps  of 
Engineers,  IDetroit  District,  is  evaluating 
the  environmental  impacts  of  long-term 
dredged  material  management 
alternatives  for  St.  Joseph  Harbor, 
Michigan.  The  Federal  navigation 
project  includes  7,700  feet  of  channel 
with  authorized  depths  horn  18  to  21 
feet.  Sandy  material  dredged  from  the 
outer  harbor  is  used  for  beach 
nourishment — a  beneficial  use  that 
restores  eroding  beaches  in  the  harbor 
vicinity.  Beach  nourishment  continues 
to  be  an  effective,  beneficial  long-term 
dredged  material  management  tool  for 
the  outer  harbor.  The  inner  harbor 
dredged  material,  which  is  silty, 
traditionally  has  been  placed  at  various 


upland  sites;  however,  these  sites  are 
either  full  or  no  longer  available.  Thus, 
a  20-year  long-term  dredged  material 
management  plan  is  being  developed  for 
the  inner  harbor.  Alternatives  under 
consideration  include  open-water 
placement,  new  upland  placement  sites, 
and  beneficial  use.  The  no  Federal 
action  alternative  will  also  be 
considered. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  proposed  action 
and  DEIS  can  be  directed  to  Mr.  Les  E. 
Weigum,  Chief,  Environmental  Analysis 
Branch;  Engineering  &  Planning 
Division;  U.S.  Army  Engineer  District, 
Detroit;  P.O.  Box  1027;  Detroit, 
Michigan  48231-1027.  Telephone  313- 
226-6752. 

SUPPiaMENTARY  n«FOnMATION:  St.  Joseph 
Harbor  lies  along  the  southeast  shore  of 
Lake  Michigan,  about  60  miles  east- 
northeast  from  Chicago,  Illinois.  The 
harbor  is  formed  by  the  lower  reaches  of 
the  St.  Joseph  River,  which  flows 
between  the  cities  of  St.  Joseph, 
Michigan,  on  the  south,  and  Benton 
Harbor,  Michigan,  on  the  north.  The 
cities  of  St.  Joseph  and  Benton  Harbor 
have  several  deep-draft  facilities  at  the 
harbor.  The  harbor  has  several 
commercial  wharves  handUng  coal, 
building  materials,  petroleum  produ^, 
and  miscellaneous  commodities.  St. 
Joseph  Harbor  is  also  used  by  a  variety 
of  recreational  craft,  including  several 
charter  hshing  boats. 

The  Federal  navigation  project  at  St. 
Joseph,  including  operation  and 
maintenance  activities,  is  authorized  by 
the  River  and  Harbor  Act  of  March  3, 
1875,  and  subsequent  acts.  The  project 
includes  a  channel,  with  an  authorized 
depth  of  21  feet,  extending  6,900  feet  up 
the  St.  Joseph  River  from  Lake  Michigan 
to  the  mouth  of  the  Paw  Paw  River,  and 
varying  in  width  from  265  feet  at  the 
channel  entrance  to  110  feet  at  the  Paw 
Paw  River.  The  channel  extends  an 
additional  800  feet  up  the  Benton 
Harbor  Canal  to  Riverview  Drive,  with 
an  authorized  depth  of  18  feet  and  a 
width  of  80  feet.  Two  18-foot  deep 
tvuning  basins  lie  on  either  side  of  the 
channel  near  the  mouth  of  the  Paw  Paw 
River. 

Dredged  material  management  for  St. 
Joseph  Harbor  historically  has  consisted 
of  two  strategies:  The  outer  harbor 
material,  which  is  primarily  sand,  is 
used  to  nourish  adjacent  eroding 
beaches;  whereas  the  inner  harbor 
material,  which  contains  silt,  has  been 
placed  at  various  upland  sites  for  final 
storage  or  beneficial  use.  Maintenance 
dredging  of  the  outer  harbor,  which 
includes  the  entrance  canal  from  Lake 
Michigan  through  the  breakwaters  and 
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revetments  to  approximately  the  Coast 
Guard  station  (about  2,800  feet),  is 
projected  to  require  management  of 
350,000  cubic  jrtards  of  dredged  material 
over  the  next  ZQ  years.  This  material 
would  continue!  to  be  beneficially  used 
for  nourishment  of  eroding  beaches  in 
the  harbor  vicinity. 

The  inner  haijbor  material,  which  is 
silty,  is  dewateijed  at  an  interim  site 
(Whirlpool  sitej  and  later  trucked  to 
various  upland  sites  for  final  storage  or 
beneficial  use.  ^viously  used  upland 
sites  are  either  full  or  no  longer 
available.  Maintenance  dredging  of  the 
inner  harbor  is  projected  to  require 
management  of  300,000  cubic  yards  of 
dredged  material  over  the  next  20  years. 
Therefore,  the  tJ.S.  Army  Corps  of 
Engineers,  Detroit  District,  is  evaluating 
the  environmental  impacts  of  new  long- 
term  dredged  niaterial  management 
alternatives  for  dredged  material  from 
the  inner  harbof.  The  environmental 
evaluation  will  be  coordinated  with  the 
development  of  a  20-year  Dredged 
Material  Management  Plan  for  the 
harbor. 

Two  specific  dredged  material 
management  alternatives  have  been 
identified:  Placement  at  an  upland  site 
at  the  Southwe^  Michigan  Regional 
Airport  in  Bent6n  Harbor,  Michigan, 
and  placement  at  a  previously  used 
(1970s  and  early  1980s)  open-water  site. 
Beneficial  use  a|)plications  will  also  be 
explored.  The  rto  Federal  action 
alternative  will  <be  considered  and  will 
serve  as  a  baseline  from  which  to 
measure  the  impacts  of  the  action 
alternatives.  Th^  final  20-year 
management  pl^  may  consist  of  a 
combination  of  alternatives  and 
beneficial  use  applications. 

The  upland  site  Ues  between  the 
airport  and  the  Paw  Paw  River, 
extending  abou|  3,000  feet  along  an 
embankment  at  the  western  runway 
end.  The  site  e^^ends  from  the  top  of  the 
bank,  about  550  feet  toward  the  river, 
with  a  change  i|i  elevation  of  over  30 
feet.  The  site  includes  trees,  shrubs,  and 
open  grassy  areas.  Below  the  site  is  a 
marshy  area  th4t  borders  the  Paw  Paw  , 
River.  Dredged  tnaterial  placement 
would  avoid  th^  marsh  areas,  if 
possible.  Dred^d  material  placement  at 
the  airport  site  may  include  beneficial 

^  fill  to  build-up  the  area 
of  the  runway,  which 
pdate  the  development 
Bty  area. 

The  open-water  site  is  an  area, 
approximately  f/j-mile  by  Vj-mile, 
located  on  the  bottom  of  Lake  Michigan, 
about  IV4  miles  due  west  from  the  north 
pier  light.  The  iiite  has  sufficient  water 
depth  (approximately  50  feet)  to  prevent 
significant  disti  irbance  of  the  dredged 


use  by  providir 
beyond  the  enc 
would  accomr 
of  a  runway  saf 


material  by  wind  and  storm  induced 
wave  action  in  the  lake.  Dredged 
material  would  be  transported  directly 
frt)m  the  dredging  operation  to  the  open 
water  site  by  floating  plant  (such  as  a 
barge  or  a  bottom  diunping  dredge), 
hydraulic  pipeline,  or  other  similar 
methods.  The  suitability  of  the  dredged 
material  for  open-water  placement  will 
be  determined  in  accordance  with  the 
Great  Lakes  Dredged  Material  Testing 
and  Evaluation  Manual  (U.S. 
Environmental  Protection  Agency  and 
U.S.  Army  Corps  of  Engineers  1994), 
which  presents  testing  and  evaluation 
guidance  for  proposed  discharges  of 
dredged  material  into  the  waters  of  the 
United  States  within  the  Great  Lakes 
Basin. 

Significant  issues  to  be  analyzed 
include  potential  impacts  on  wetlands, 
water  quality,  fish  and  wildlife  habitat, 
and  cultu^  resources.  Social  impacts, 
including  impacts  upon  recreation,  - 
aesthetics,  and  the  local  economy,  will 
also  be  considered. 

The  proposed  dredged  material 
management  plan  alternatives  will  be 
reviewed  for  compliance  with  the  Fish 
and  Wildlife  Act  of  1956;  the  Fish  and 
Wildlife  Coordination  Act  of  1958;  the 
National  Historic  Preservation  Act  of 
1966;  the  National  Environmental 
Policy  Act  (NEPA)  of  1969;  the  Clean 
Air  Act  of  1970;  the  Coastal  Zone 
Management  Act  of  1972;  the 
Endangered  Species  Act  of  1973;  the 
Water  Resources  Development  Act  of 
1976;  the  Clean  Water  Act  of  1977; 
Executive  Order  11593,  Protection  and 
Enhancement  of  the  Cultural 
Environment,  May  1971;  Executive 
Order  11988,  Flood  Plain  Management, 
May  1977;  Executive  Order  11990, 
Wetland  Protection,  May  1977;  and 
Corps  of  Engineers,  Dept.  of  the  Army, 
33  CFR  Part  230,  Environmental 
Quality:  Policy  and  Procedure  for 
hnplementing  NEPA. 

The  proposed  dredged  material 
management  plan  will  be  coordinated 
with  the  U.S.  Fish  and  Wildlife  Service, 
the  U.S.  Environmental  Protection 
Agency,  the  Michigan  Department  of 
Environmental  Quality,  the  Michigan 
Department  of  Natural  Resources, 
Michigan  State  Historic  Preservation 
Office,  and  local  and  regional  Indian 
tribes. 

All  Federal,  State,  and  local  agencies, 
Indian  tribes,  and  other  private 
organizations  and  parties  are  invited  to 
participate  in  the  proposed  project 
review.  Questions,  concerns,  and 
comments  may  be  directed  to  the 
address  given  above.  It  is  anticipated 
that  the  Draft  Environmental  Impact 
Statement  would  be  made  available  in 
February  1998  for  a  45-day  pubUc 


review  period.  Ehiring  the  public  review 
period,  the  Corps  of  &igineers  and  the 
local  project  sponsor  would  hold  a 
public  meeting  in  the  St.  Joseph  Harbor 
vicinity. 

Dated:  August  16, 1996. 
Thomas  C.  Haid, 

Lieutenant  Colonel.  U.S.  Army,  District 
Engineer. 
[FR  Doc.  96-22079  Filed  »-28-96;  8:45  ami 

MUJNQ  CODE  3710-QA-M 


DEPARTMENT  OF  EDUCATION 

'  Advisory  CouncU  on  Education 
Statistics;  Partially  Closed  Meeting 

AQENCY:  Advisory  Coimcil  on  Education 

Statistics,  ED. 

action:  Notice  of  Partially  Closed 

Meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  Advisory 
Council  on  Education  Statistics  (ACiS). 
Notice  of  this  meeting  is  required  under 
Section  10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  This  document  is 
intended  to  notify  the  general  public  of 
their  opportiuiity  to  attend  the  open 
portions  of  the  meeting. 
dates:  September  11-13, 1996. 
TIMES:  September  11— Full  Council,  1:00 
p.m.-5:30  p.m.  (open);  September  12 — 
Management  Committee,  8:30  a.m.-5:00 
p.m.  (closed  from  1:00  p.m.-5:00  p.m.); 
Statistics  Committee,  8:30  a.m.-5:00 
p.m.,  (open);  Strategy /PoUcy  Committee, 
8:30  a.m.-5:00  p.m.,  (open);  September 
13— Full  Council,  8:30  a.m.-9:30  a.m. 
(closed)  and  9:30  a.m.-l:00  p.m.  (open). 
location:  80  F  Street,  NW.,  Room  100, 
Washington,  DC  20208-7575.  The 
Committee  meetings  will  take  place  in 
the  following  locations:  Management- 
Room  326a;  Strategy/Policy-Room  326b; 
Statistics-Room  322. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Marenus,  National  Center  for 
Education  Statistics,  555  New  Jersey 
Ave,  NW.,  Room  400j,  Washington,  DC 
20208-5530.  Telephone:  (202)  219- 
1828. 

SUPPLEMENTARY  INFORMATION:  The 
Advisory  Council  on  Education 
Statistics  (ACES)  is  established  under 
Section  406(c)(1)  of  the  Education 
Amendments  of  1974,  Pub.  L.  93-380. 
The  Council  is  established  to  review 
general  policies  for  the  operation  of  the 
National  Center  for  Education  Statistics 
(NCES)  in  the  Office  of  Educational 
Research  and  Improvement  and  is 
responsible  for  advising  on  standards  to 
insure  that  statistics  and  analyses 
disseminated  by  NCES  are  of  high 
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quality  and  are  not  subject  to  political 
influence.  In  addition,  ACES  is  required 
to  advise  the  Commissioner  of  NCES 
and  the  National  Assessment  Governing 
Board  on  technical  and  statistical 
matters  related  to  the  National 
Assessment  of  Education  Progress 
(NAEP). 

The  proposed  agenda  includes  the 
following: 

.  •  ENscussion  of  NCES's  next  steps  in 
implementing  the  redesign  of  the 
National  Assessment  of  Educational 
Progress  (NAEP). 

•  An  update  and  discussion  on  the 
Third  hitemational  Mathematics  and 
Science  Study  (TIMSS). 

•  Individual  meetings  of  the  three 
ACES  committees  which  will  focus  on 
specific  topics.  The  agenda  for  the 
Management  Committee  includes  a 
report  on  the  preliminary  findings  from 
NCES's  customer  survey  and  related 
customer  service  activities.  In  addition 
there  will  he  discussions  of  a  design 
feasibiUty  grant  competition  to  solicit 
ideas  on  a  redesigned  NAEP.  If  these 
portions  of  the  meeting  were  held  in 
open  session,  the  possible  disclosure  of 
the  Department's  position  might  affect 
decisions  by  third  parties  outside  the 
Govermnent.  These  discussions  would 
be  likely  to  significantly  frustrate 
implementation  of  a  proposed  agency 
action  if  conducted  in  open  session. 
These  portions  of  the  meeting  will  be 
closed  under  the  authority  of  Section 
10(d)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463;  5  U.S.C 
Appendix  2)  and  imder  exemption 
(9)^)  of  Section  522b(c)  of  Htle  5 
U.S.C. 

The  agenda  for  the  Statistics 
Committee  includes  issues  surrounding 
background  variables  in  NAEP,  and  the 
potential  for  linking  data  from  the 
TIMSS  and  NAEP.  The  agenda  for  the 
Strategy/Policy  Committee  includes 
review  of  a  draft  strategic  plan  for  NAEP 
and  the  use  of  criteria  for 
.decisionmaking  on  the  NCES  budget 

A  summary  of  the  activities  of  the 
closed  sessions  and  related  matters 
which  are  informative  to  the  pubUc 
consistent  with  the  pohcy  of  Title  5 
U.S.C.  S51b(c)  will  be  available  within 
14  days  of  the  meeting.  Records  are  kept 
of  all  Council  proceedings  and  are 
available  for  public  inspection  at  the 
Office  of  the  Executive  Director, 
Advisory  Coimcil  on  Education 
Statistics,  555  New  Jersey  Avenue,  NW., 
Room  400],  Washington,  DC  2020a- 
7575. 

Shanm  P.  RobiiiMm, 

Assistant  Secretary  for  Educational  Research 
and  Improvement. 
[FR  Doc.  96-21993  Piled  8-2S-96: 8:45  am] 

MLUNQ  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DockM  Na  TMM-14-2»-001] 

Eastern  Shore  Natural  Qas  Company, 
Notice  of  Propoeed  Changee  In  FERC 
Qas  Tariff 

August  23, 1996. 

Take  notice  that  Eastern  Shore 
Natural  Gas  Company  (ESNG)  tendered 
for  filing  on  August  20, 1996  certain 
revised  tariff  sheets  in  the  above 
captioned  docket  as  part  of  its  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1,  with 
proposed  effective  dates  of  April  1, 1996 
and  August  1, 1996,  respectively. 

ESNG  states  the  purpose  of  the  instant 
filing  is  to  supplement  ESNG's  August 
S,  1996  storage  tracker  filing  in  Docket 
No.  TM96-14-23-000  (August  5, 1996 
filing)  in  order  to  reflect  demand  and 
capacity  rates  charged  by 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  under  its  LSS 
Rate  Schedule,  the  costs  of  which  are 
included  in  ESNG's  Rate  Schedule  LSS. 
More  specifically,  its  filing  (a)  makes  a 
correction  on  2nd  Sub  Ist  Rev  Sub  78th 
Rev  Sheet  No.  6  due  to  a  typing  error 
imder  its  CFSS  Rate  Schedule  IDemand 
Charge,  and  (b)  tracks  changes  bom 
Transco  in  its  supplemental  filing  in  its 
Docket  No.  TM96-1 5-29-000,  et.  al. 
dated  August  8, 1996.  ESNG  further 
states  its  tracking  filing  is  being  filed 
pursuant  to  Section  24  of  the  General 
Terms  and  Conditions  of  ESNG's  FERC 
Gas  Tariff  to  reflect  changes  in  ESNG's 
jurisdictional  rates. 

ESNG  states  that  copies  of  the  filing 
have  been  served  upon  its  jurisdictional 
customers  and  interested  State 
Commissions. 

Eastern  Shore  states  that  copies  of  the 
filing  have  been  served  upon  its 
jiuisdictional  customers  and  interested 
State  Commissions.  Any  person  desiring 
to  protest  said  filing  should  file  a  protest 
with  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N£., 
Washington,  D.C.  20426,  in  accordance 
with  18  CFR  385.21 1  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  August  27, 1996.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 


inspection  in  the  Public  Reference 

Room. 

Linirood  A.  WalMii.  Jr^ 

Acting  Secretary. 

[FR  Doc  96-22018  Filed  8-28-^06;  8:45  am] 
IOOM«n7-*1-M 


[ProlMt  Na  2375;  Pro)Mt  Na  8277  IMni] 

International  Paper  Company;  Otis 
Hydroelectrtc  Company;  Notice  of 
Propoeed  Restricted  Service  List  for  a 
Programmatic  Agreement  for 
Maraging  Propwtiee  Included  In  or 
Ellgtoie  for  Inclusion  In  the  Nationai 
Register  of  Historic  Places 

August  23, 1996. 

Rule  2010  of  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
Rules  of  Practice  and  Procedure 
provides  that,  to  eliminate  unnecessary 
expense  or  improve  administrative 
efficiency,  the  Secretary  may  estabUsh  a 
restricted  service  list  for  a  particular 
phase  or  issue  in  a  proceeding.  >  The 
restricted  service  list  should  contain  the 
names  of  persons  on  the  service  list 
who,  in  the  judgment  of  the  decisional 
authority  establishing  the  hst,  are  active 
participants  with  respect  to  the  phase  or 
issue  in  the  i»oceeding  bx  whidi  the 
list  is  estabhshed. 

The  Commission  is  consulting  with 
the  Maine  State  Historic  Preservation 
Officer  (hereinafter,  SHPO)  and  the 
Advisory  Council  on  Historic 
Preservation  (hereinafter,  Council) 
pursuant  to  the  Council's  regulations,  36 
CFR  Part  800,  implementing  Section  106 
of  the  National  Historic  Preservation 
Act,  as  amended,  (16  U.S.C.  Section 
470f),  to  prepare  a  programmatic 
agreement  for  managing  properties 
included  in,  or  eUgible  for  inclusion  in, 
the  National  Register  of  Historic  Places 
at  Project  No.  2375  and  Project  No. 
8277. 

The  programmatic  agreement,  when 
executed  by  the  Commission,  the  SHPO, 
and  the  Council,  would  satisfy  the 
Commission's  Section  106 
responsibilities  for  all  individual 
undertakings  carried  out  in  accordance 
with  the  licenses  until  the  Ucenses 
expire  or  are  terminated  (36  CFR 
800.13[e]).  The  Commission's 
responsibiUties  pursuant  to  Section  106 
for  the  above  projects  would  be  fulfilled 
through  one  programmatic  agreement 
which  the  Commission  proposes  to  draft 
in  consultation  with  certain  parties 
listed  below.  The  executive 
programmatic  agreement  would  be 
incorporated  into  any  orders  issuing 
licenses. 


*  18  C7R  Section  3S5.2O10. 


45416 


Federal  Register  /  Vol.  61.  No.  169  /  Thursday,  August  29,  1996  /  Notices 


Internationa  Paper  Company  and  Otis 
Hydroelectric  Company,  as  prospective 
licensees  for  Project  No.  2375  and 
Project  No.  8277.  respectively,  are 
invited  to  participate  in  consultations  to 
develop  the  programmatic  agreement 
and  to  sign  as  Concurring  parties  to  the 
programmatic  agreement. 

For  purpose*  of  commenting  on  the 
programmatic  agreement,  we  propose  to 
restrict  the  service  list  for  Project  No. 
2375  and  Proj*:t  No.  8277  as  follows: 

Mr.  Dave  Beaudoin,  International  Paper, 
Riley  Road,  Jay,  ME  04239 

Dr.  Robert  Bus^.  Advisory  Council  on 
Historic  Pre^rvation.  The  Old  Post 
Office  Building,  Suite  809.  1100 
Pennsylvania  Ave.,  NW..  Washington, 
D.C.  20004 

Mr.  R.  Alec  Giffen.  Land  &  Water 

Associates,  9  Union  Street,  Hallowell, 

ME  04347     \ 
Mr.  Steve  Groses.  International  Paper, 

Riley  Road.  Jay.  ME  04239 
Mr.  Bob  Hunziker,  International  Paper. 

Two  Manha^tanville  Road.  Purchase, 

NY  10577 
Mr.  Gary  Liimatainen,  IGeinschmidt 

Associates,  75  Main  Street,  Pittsfield, 

ME  04967 
Mr.  Earle  G.  Skettleworth.  State  Historic 

Preservation  Officer,  Maine  Historic 

Preservation  Commission,  55  Capitol 

Street.  State  House  Station  65, 

Augusta,  MB  04333 
Dr.  Art  Spiess,  Archaeologist.  Maine 

Historic  Preservation  Commission.  55 

Capitol  Street,  State  House  Station  65, 

Augusta,  MS  04333 

"     Any  person  on  the  official  service  list 
for  the  above-<iaptioned  proceedings 
may  request  iqclusion  on  the  restricted 
service  list,  or'may  request  that  a 
restricted  service  list  not  be  established, 
by  filing  a  mo^on  to  that  effect  within 
15  days  of  this  notice  date. 

An  original  ^d  8  copies  of  any  such 
motion  must  l^e  filed  with  the  Secretary 
of  Commission  (888  First  Street,  N.W., 
Washington,  O-C.  20426)  and  must  be 
served  on  eadk  person  whose  name 
appears  on  th#  official  service  list.  If  no 
such  motions  pre  filed,  the  restricted 
service  list  wi)l  be  effective  at  the  end 
of  the  15  day  period.  Otherwise,  a 
further  notice  will  be  issued  ruling  on 
the  motion. 
Linwood  A.  Wateon,  Jr., 
Acting  Secretary. 
(PR  Doc.  96-221 117  Filed  8-28r96;  8:45  am] 

BILUNQ  COOE  (71  r-01-M 


[Docket  No.  TM97-1-1ie-000} 

OkTex  P<pelin«  ComfMny;  NotiM  of 
Proposed  Changes  In  FERC  Gas  Tariff 

August  23. 1996. 

Take  notice  that  on  August  19, 1996, 
OkTex  Pipeline  Company  ("OkTex") 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Original  Volume  No.  1,  an 
original  and  five  copies  of  the  following 
tariff  sheets: 
Eighth  Revised  Sheet  No.  5 

OkTex  states  that  the  Eighth  Revised 
Sheet  No.  5  reduces  the  OkTex  Annual 
Charge  Adjustment  Qause  ("ACA'l 
from  $0.0023  to  $0.0020  per  MMBtu. 

OkTex  requests  that  the  above- 
referenced  tariff  sheets  become  effective 
on  October  1, 1996.  Copies  of  the  filing 
were  served  upon  the  Company's 
jurisdictional  customers  and  upon 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protect  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Sections  385.214 
and  385.211  of  the  Commission's  Rules 
of  Practice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  as 
provided  in  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  wiU  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  writh  the 
Commission  and  aro  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  96-22019  Filed  »-2»-96;  8:45  ami 

BILUNQ  CODE  aTlT-OI-M 


[DodMt  No.  CP96-1S»-<I03] 

She<l  Gas  Pipeline  Company;  Notice  of 
Initial  Tariff  Filing 

August  23. 1996. 

Take  notice  that  on  August  21. 1996, 
Shell  Gas  Pipeline  Company  (Shell),  200 
North  Diary  Ashford.  Houston,  Texas 
77079,  filed  in  Docket  No.  CP96-159- 
003  its  FERC  Gas  Tariff,  Original 
Vohune  No.  1,  with  a  proposed  effective 
date  of  August  25. 1996. 

Shell  states  that  the  initial  tariff  filing 
reflects  the  required  modifications  to 
the  general  terms  and  conditions  in 
compliance  with  the  Commission's  July 
31. 1996.  order  granting  Shell  its 
certificate  in  Docket  No.  CP96-159-002, 


76  FERC  1 61,126.  In  order  to  comply 
with  the  Commission's  directives.  Shell 
also  states  that  it  has  proposed  tariff 
language  to  revise  and  clarify  Section  19 
of  the  General  Terms  and  Conditions 
regarding  the  release  of  firm  capacity 
under  Rate  Schedule  FT-2.  Shell  further 
states  that  copies  of  this  filing  were 
served  upon  all  customers  and  all 
parties  to  this  proceeding. 

Any  person  desiring  to  be  heard  or 
protest  the  subject  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426.  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  and 
385.211).  All  such  motions  and  protests 
should  be  filed  on  or  before  September 
3, 1996.  Protests  will  be  considered  by 
the  Conunission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestant  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  available 
for  public  inspection. 
Linwood  A.  WatMm,  Jr., 
Acting  Secretary. 
[FR  Doc  96-22016  Filed  8-28-96;  8:45  am] 

BRJJNQ  OOOC  tTir-OI-M 


[Docket  Na  RP96-436-000] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  informal 
Settlement  Conference 

August  23. 1996. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  August  29,  1996. 
The  conference  will  begin  at  10:00  a.m. 
at  the  offices  of  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  NE..  Washington,  DC  20426.  in  a 
conference  room  to  be  designated.  The 
piupose  of  the  conference  is  to  explore 
the  possibility  of  settlement  of  the 
above-referenced  docket.         ^^ 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
in  18  CFR  385.102(b)  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  contact 
Russell  Mamone  at  (202)  208-0744  or 
Donald  Heydt  at  (202)  208-0740. 
Linwood  A.  Watstm.  Jr., 
Acting  Secretary. 

[FR  Doc.  96-22020  Filed  8-28-96;  8:45  am] 
BUJNQ  COOE  CriT-OI-M 
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[DochM  Na  ER96-2684-000,  et  aL] 

Wisconsin  Public  Service  Corporation, 
•t  ai.;  Electric  Rate  and  Corporate 
Regulation  Filings 

August  22. 1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Wisconsin  Public  Service 
Coqioration 

(Docket  No.  BR96-2684-000] 

Take  notice  that  on  August  12, 1996, 
Wisconsin  Public  Service  Corporation, 
tendered  for  filing  an  executed  service 
agreement  with  MidAmerican  Energy 
Co.  and  TransCanada  Power  Corp. 
under  its  CS-1  Coordination  Sales 
Tariff. 

Comment  date:  September  5, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Looisrille  Gas  and  Electric  Company 

(Docket  No.  BR96-2685-000] 

Take  notice  that  on  August  12, 1996, 
Louisville  Gas  and  Electric  Company 
(LG&E),  tendered  for  filing  a  copy  of  a 
Non-Firm  Transmission  Agreement 
between  Louisville  Gas  and  Electric 
Company  and  Duke/Louis  Dreyfus 
L.L.C.  under  Rate  TS. 

Comment  date:  September  5, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Louisville  Gas  and  Electric  Company 

[Docket  No.  BR96-2686-000| 

Take  notice  that  on  August  12, 1996, 
Louisville  Gas  and  Electric  Company 
(LG&E),  tendered  for  filing  a  copy  of  a 
Non-Finn  Transmission  Agreement 
between  Louisville  Gas  and  Electric 
Company  and  Electric  Clearinghouse, 
Inc.  under  Rate  TS. 

Comment  date:  September  5, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Illinois  Power  Company 

(Docket  No.  ER96-268  7-000] 

Take  notice  that  on  August  13, 1996, 
Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street,  Decatur, 
Illinois  62526,  tendered  for  filing 
revised  transmission  agreements 
pursuant  to  its  open  access  transmission 
tariff.  The  agreements  are  based  on  the 
Form  of  Service  Agreement  in  Illinois 
Power's  tariff. 

Comment  date:  September  5, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Louisville  Gas  and  Electric  Company 

[Docket  No.  BR96-2688-000I 

Take  notice  that  on  August  9, 1996, 
Louisville  Gas  and  Electric  Company 


(LG&E).  tendered  for  filing  a  Service 
Agreement  between  LG&E  and  Vitol  Gas 
&  Electric  LLC  under  Rate  Schedule 
GSS — Generation  Sales  Service. 

Comment  date:  September  5. 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Duke  Power  Company 

[Docket  No.  BR96-2689-000I 

Take  notice  that  on  August  12, 1996. 
Duke  Power  Company  (Duke),  tendered 
for  filing  a  Transmission  Service 
Agreement  (TSA)  between  Duke,  on  its 
own  behalf  and  acting  as  agent  for  its 
wholly-owned  subsidiary,  Nantahala 
Power  and  Light  Company,  and  Duke/ 
Louis  Dreyfus,  L.L.C.  (Duke/Louis 
Dreyfus).  Duke  states  that  the  TSA  sets 
out  the  transmission  arrangements 
under  which  Duke  will  provide  Duke/ 
Louis  Dreyfus  non-firm  point-to-point 
transmission  service  under  its  Pro 
Forma  Open  Access  Transmission 
Tariff. 

Comment  date:  September  5, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Virginia  Electric  ami  Power 
Cnnpany 

(Docket  No.  ER96-2690-000] 

Take  notice  that  on  August  12, 1996, 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filing  an 
unexecuted  Service  Agreement  for  Non- 
Firm  Point-to-Point  Transmission 
Service  between  Enron  Power 
Marketing,  Inc.  and  Virginia  Power 
under  the  Open  Access  Transmission 
Tariff  to  Ehgible  Purchasers  dated  July 
9, 1996.  Under  the  tendered  Service 
Agreement  Virginia  Power  will  provide 
non-firm  point-to-point  service  to  Enron 
Power  Marketing,  Inc.  as  agreed  to  by 
the  parties  imder  the  rates,  terms  and 
conditions  of  the  Open  Access 
Transmission  Tariff. 

Copies  of  the  filing  were  served  upon 
the  Virginia  State  Corporation 
Commission  and  the  Nwth  Carolina 
Utilities  Commission. 

Comment  date:  September  5, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Idaho  Pofver  Company 

[Docket  No.  ER9fr-2691-000) 

Take  notice  that  on  August  12, 1996, 
Idaho  Power  Company  (IPC),  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  a  Service 
Agreement  under  Idaho  Power 
Company  FERC  Electric  Tariff,  Second 
Revised,  Volume  No.  1  between  Pacific 
Northwest  Generating  Cooperative  and 
Idaho  Power  Company,  and  a  Certificate 
of  Concurrence. 


Comment  date:  September  5, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Illinois  Power  Company 

(Docket  No.  ER96-2692-0001 

Take  notice  that  on  August  13, 1996, 
IlUnois  Power  Company  (Olinois 
Power),  500  South  27th  Street,  Decatur, 
Illinois  62526,  tendered  for  filing  firm 
transmission  agreements  under  which 
Wagner  Castings  Company  will  take 
transmission  service  pursuant  to  its 
open  access  transmission  tariff.  The 
agreements  are  based  on  the  Form  of 
Service  Agreement  in  Illinois  Power's 
tariff. 

~  IHinois  Power  has  requested  an 
effective  date  of  August  1. 1996. 

Comment  date:  September  5, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Duke  Power  Company 

■  (Docket  No.  ER96-2693-000J 

Take  notice  that  on  August  12, 1996, 
Duke  Power  Company  (Duke),  tendered 
for  filing  a  Transmission  Service 
Agreement  (TSA)  between  Ehike  on  its 
own  behalf  and  acting  as  agent  for  its 
wholly-owned  subsidiary,  Nantahala 
Power  and  Light  Company,  and 
Heartland  Energy  Services,  Inc 
(Heartland).  Duke  states  that  the  TSA 
sets  out  the  transmission  arrangements 
under  which  Duke  will  provide 
Heartland  non-firm  point-to-point 
transmission  service  under  its  Pro 
Forma  Open  Access  Transmission 
Tariff. 

Comment  date:  September  5, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Central  Power  and  Light  Company; 
West  Texas  Utilities  Company 

(Docket  No.  ER96-2694-000J 

Take  notice  that  on  August  13, 1996, 
Central  Power  and  Light  Company  and 
West  Texas  Utilities  Company,  (jointly 
the  Companies),  tendered  for  filing  a 
service  agreement  under  which  they 
%vill  provide  transmission  service  to 
DuPont  Power  Marketing  Inc.  (DuPont) 
and  Brazos  Power  Marketing 
Cooperative,  Inc.  (Brazos)  under  their 
point-to-point  transmission  service 
tariff. 

The  Companies  state  that  copies  of 
the  fiUng  have  been  served  on  DuPont 
and  Brazos. 

Comment  date:  September  5, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


45418 


Federal  Register  /  VoL  61.  No.  169  /  Thursday,  August  29,  1996  /  NoUces 


12.  Public  Service  Company  of 
Cok>rado 

(Docket  No.  ER96-2695-O00I 

Take  notice  that  on  August  13, 1996, 
Public  Servioe  Company  of  Colorado 
(Public  Service),  tendered  for  filing  an 
Amendment  to  the  Interconnection  and 
Transmission  Service  Contract  between 
Public  Service  and  Western  Power 
Administration  (Western).  Specifically 
Public  Service  is  filing  Revision  11  to 
Exhibit  D  of  this  Contract  designated  as 
Public  Service  Rate  Schedule  FERC  No. 
47.  This  revision  removes  Holy  Cross 
Electric  Association  as  a  Delivery  Point 
from  Exhibit  D.  Public  Service  requests 
that  this  filing  be  made  effective  as  of 
June  1, 1996.1 

Comment  ^ate:  September  5, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Madison  Gas  and  Electric  Company 

(Docket  No.  £$96-2696-000) 

Take  notice  that  on  August  13. 1996, 
Madison  Gas  and  Electric  Company 
(MGE),  tendered  for  filing  a  service 
agreement  with  Morgan  Stanley  Capital 
Group,  Inc.,  under  MGE's  Power  Sales 
Tariff.  MGE  requests  an  effective  date  60 
days  from  the  filing  date. 

Comment  iiate:  September  5, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Public  s4rviGe  Company  of 
Oklahoma,  Southwestern  ^ectric 
Power  Company 

(Docket  No.  E^96-2697-O00l 

Take  notiqe  that  on  August  13, 1996, 
Public  Service  Company  of  Oklahoma 
and  Southwestern  Electric  Power 
Company  (collectively,  the  Companies), 
tendered  for, filing  a  service  agreement 
under  whici^  they  will  provide 
transmission  service  to  DuPont  Power 
Marketing,  Inc.  (DuPont)  under  their 
point-to-poiiit  transmission  service 
tariff.  I 

The  Companies  state  that  a  copy  of 
the  filing  hai  been  served  on  DuPont. 

Comment  date:  September  5, 1996,  in 
accordance  ivith  Standard  Paragraph  E 
at  the  end  o|  this  notice. 

15.  Allegheny  Power  Service 
Corporation,  on  behalf  frf'Monongahela 
Power  Company,  The  Potomac  Edison 
Company,  and  West  Penn  Power 
Company  (Allegheny  Power) 

(Docket  No.  gR96-2698-000l 

Take  notice  that  on  August  9, 1996. 
Allegheny  riower  Service  Corporation 
on  behalf  or  Monongahela  Power 
Company,  the  Potomac  Edison 
Company  aUd  West  Penn  Power 
Company  (Allegheny  Power),  filed 
Supplement  No.  2  to  add  Enron  Power 


Marketing,  Inc.  as  a  non-firm  point-to-, 
point  customer  under  the  Allegheny 
Power  Open  Access  Transmission 
Service  Tariff  which  has  been  submitted 
for  filing  by  the  Federal  Energy 
Regulatory  Commission  in  Docket  No. 
OA96-1 8-000.  The  proposed  effective 
date  under  the  Service  Agreement  is 
July  10, 1996.  Copies  of  the  filing  have 
been  provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission. 

Comment  date:  September  5, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  TransAha  Enterprises  Corporation 

(Docket  No.  ER96-2699-000I 

Take  notice  that  on  August  13, 1996, 
TransAlta  Enterprises  Corporation, 
tendered  for  filing  a  letter  from  the 
Executive  Committee  of  the  Western 
Systems  Power  Pool  (WSPP)  indicating 
that  TransAlta  Enterpriseis  Corporation 
had  completed  all  the  steps  for  pool 
membership.  TransAha  Enterprises 
Corporation  requests  that  the 
Commission  amend  the  WSPP 
Agreement  to  include  it  as  a  member. 

TransAlta  Enterprises  Corporation 
requests  an  effective  date  of  August  12, 
1996  for  the  proposed  amendment. 
Accordingly,  TransAlta  Enterprises 
Corporation  requests  waiver  of  the 
Commissicm's  notice  requirements  for 
good  cause  shown. 

Copies  of  the  filing  were  served  upon 
the  WSPP  Executive  Committee. 

Comment  date:  September  5, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of-this  notice. 

17.  Entergy  Services,  Inc. 

(Docket  No.  ER96-2  700-000) 

Take  notice  that  on  August  13, 1996, 
Entergy  Services,  Inc.  (Entergy  Services) 
filed  a  Letter  Agreement  dated  July  15, 
1996  with  Sam  Raybum  Municipal 
Power  Agency  (SRMPA)  relating  to 
Contribution  in  Aid  of  Construction 
(dAC).  Entergy  Services  requests  an 
effective  date  of  August  13, 1996. 

Comment  date:  September  5, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Citizens  Utilities  Company 

(Docket  No.  ER96-2703-0001 

Take  notice  that  on  August  13, 1996, 
Citizens  Utilities  Company  (Citizens), 
tendered  for  filing  revised  rates  under 
its  open  access  transmission  tariff  for  its 
Vermont  Electric  Division — FERC  Tariff 
Nos.  2  and  3. 


Citizens  states  that  a  copy  of  its  filing 
was  served  on  the  parties  in  Docket  No. 
ER95-1586-000/EL96-17-000. 

Comment  date:  September  5, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Entergy  Services,  Inc. 

(Docket  No.  BR96-2 704-000] 

Take  notice  that  on  August  13, 1996, 
Entergy  Services,  Inc.  (Entergy  Services) 
acting  as  agent  for  Entergy  Gulf  States, 
Inc.  tendered  for  filing  Amendment  No. 
9  to  Power  Supply  Agreement  Among 
Entergy  Gulf  States.  Inc.,  Sam  Raybum 
Electric  Cooperative,  Inc.,  and  Sam 
Raybum  Municipal  Power  Agency. 
Entergy  Services  requests  an  effective 
date  of  August  13, 1996. 

Comment  date:  September  5, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Enteigy  Services,  Inc.  - 

(Docket  No.  BR96-2  705-000] 

Take  notice  that  on  August  13, 1996,  - 
Entergy  Services,  Inc.  (Entergy 
Services),  tendered  for  filing  a 
Transmission  and  Distribution 
Operating  Agreement  between  Arkansas 
Electric  Cooperative  Corporation  and 
Entergy  Arkansas,  Inc.  Entergy  Services 
requests  an  effective  date  of  August  13, 
1996. 

Comment  date:  September  5, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Entergy  Services,  Inc. 

(Docket  No.  ER96-2  706-000] 

Take  notice  that  on  August  13, 1996, 
Entergy  Services,  Inc.  (Entergy 
Services),  tendered  for  filing  Service 
Schedule  TE  which  provides  for  Term 
Energy  Exchange  between  Tennessee 
Valley  Authority  (TVA)  and  Entergy 
Services,  as  agent  for  Entergy 
Mississippi,  Inc.,  Entergy  Arkansas,  Inc., 
Entergy  New  Orleans,  Inc.  Entergy 
Services  requests  an  effective  date  of 
August  13, 1996. 

Comment  date:  September  5, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Qtizens  Utilities  Company 

(Docket  No.  ER96-2707-000] 

Take  notice  that  on  August  13, 1996, 
Citizens  Utilities  Company  (Citizens), 
tendered  for  fiUng  proposed  revisions  to 
its  transmission  tariff  for  its  Vermont 
Electric  Division  under  its  Block 
Loading  Facilities  Transmission 
Agreement  (BLFTA)— FERC  No.  28. 
These  revisions  would  modify  the 
definitions  of  CC  and  PL  in  the  rate 
formula  and  would  increase  the 
incremental  loss  provision  in  the  tariff. 
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Citizens  states  that  a  copy  of  its  filing 
was  served  on  the  parties  in  Docket  Nos. 
ER95-1586-000/EL96-1 7-000.  which 
include  each  of  the  BLFTA  participants 
and  the  Vennont  Public  Service  Board. 

Comment  date:  September  5, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Wisconsin  Public  Service 
Corporation 

[Docket  No.  ER96-270ft-000] 

Take  notice  that  on  August  1?,  1996, 
Wisconsin  Public  Service  Corporation 
(WPSC),  tendered  for  fiUng  executed 
Transmission  Service  Agreements 
between  WPSC  and  TransCanada  Power 
Corp.;  and  WPS  Energy  Services.  The 
Agreements  provide  for  transmission 
service  under  the  Open  Access 
Transmission  Service  Tariff,  FERC 
Original  Volume  No.  11. 

WPSC  asks  that  the  agreements 
beccMne  effective  on  the  date  of 
execution  by  WPSC. 

Comment  date:  September  5, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  365.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection. 
Linwood  A.  Waison,  )r.. 
Acting  Secretary. 
(PR  Doc.  96-22014  Filed  8-28-96;  8:45  am] 
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[Deckat  No.  CP96-715-000,  at  a(.] 

East  Tennessee  Natural  Gas  Company, 
et  al.;  Natural  Gas  Certificate  HIings 

August  22, 1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


1.  East  Tennessee  Natural  Gas 
Company 

(Docket  No.  CP96-71&-000] 

Take  notice  that  on  August  14, 1996, 
East  Tennessee  Natural  Gas  Company 
(East  Tennessee),  1010  Milam  Street, 
Houston,  Texas  77002,  filed  in  Docket 
No.  CP96-715-000,  a  request  pursuant 
to  Sections  157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.212)  for  authorization  to  install  a 
delivery  point  in  Putnam  County, 
Tennessee  to  provide  firm 
transportation  service  to  the  City  of 
Cookeville,  under  East  Tennessee's 
blanket  certificate  issued  in  Docket  No. 
CP82-412-000,  pursuant  to  Section  7(c) 
of  the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

East  Tennessee  indicates  that  it  will 
install  a  tie-in  assembly,  approximately 
thirty  feet  of  4-inch  interconnecting 
pipe  and  dual  4-inch  orifice  meter 
tubes.  East  Tennessee  also  says  that  it 
will  tie  in  to  the  existing 
communications  and  electronic  gas 
measurement  (EGM)  available  at  the 
adjacent  Livingston  Meter  Station  which 
is  owned  and  operated  by  East 
Tennessee. 

East  Tennessee  relates  that  the  total 
cost  of  the  new  facilities  is  estimated  to 
be  approximately  $117,514.  East 
Tennessee  states  that  it  will  own, 
operate  and  maintain  the  measurement 
facilities;  will  continue  to  own  and 
operate  the  tie-in  assembly  and 
interconnecting  pipe,  and  will  maintain 
the  communications  and  EGM. 

East  Tennessee  reports  that  the  total 
quantities  to  be  delivered  to  Cookeville 
will  not  exceed  the  total  quantities 
authorized.  East  Tennessee  asserts  that 
the  installation  of  the  proposed  delivery 
point  is  not  prohibited  by  East 
Tennessee's  tariff  and  that  it  has 
sufficient  capacity  to  accomplish  the 
deliveries  at  the  proposed  new  delivery 
point  without  detriment  or  disadvantage 
to  East  Tennessee's  other  customers. 
Comment  date:  October  7, 1996,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Florida  Gas  Transmission  Company 

[Docket  No.  CP96-722-0001 

Take  notice  that  on  August  16, 1996, 
Florida  Gas  Transmission  Company 
(FGT),  1400  Smith  Street,  Houston, 
Texas  77002,  filed  a  request  with  the 
Commission  in  Docket  No.  CP96-722- 
000,  pursuant  to  Sections  157.205,  and 
157.212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(NGA)  for  authorization  to  construct. 


operate  and  own  a  new  delivery  point 
authorized  in  blanket  certificate  issued 
in  Docket  No.  CP82-553-000,  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to 
public  inspection. 

FGT  proposes  to  construct,  operate 
and  own  a  new  deUvery  point  on  its 
existing  4-inch  Tampa  East  Lateral  in 
Hillsborough  County,  Florida  to  be 
dehvered  by  FGT  to  Gulf  Coast  Metals 
Co.,  hic.  (Gulf  Coast).  FGT  reports  that 
Gulf  Coast  has  agreed  to  reimburse  FGT 
for  the  costs  and  expenses  incurred  by 
FGT  relating  to  the  proposed 
construction  in  lieu  of  customer 
ownership.  The  estimated  total  cost  of 
the  proposed  construction  is  $114,500 
which  includes  federal  income  tax 
gross-up. 

FGT  states  that  the  proposed  defivery 
point  would  include  a  2-inch  tap 
connecting  pipe,  electronic  flow 
measurement  equipment,  a  meter  and 
regulator  station,  and  any  other  related 
appurtenant  fecilities  necessary  for  FGT 
to  deUver  gas  up  to  a  maximum  of  300 
MMBtu  per  day  at  60  psig.  FGT  further 
states  that  it  would  construct,  own  and 
operate  approximately  900  feet  of  2- 
inch,  starting  at  the  proposed  tap  and 
ending  at  the  inlet  side  of  the  proposed 
meter  and  regulator  station. 

Comment  date:  October  7,  1996,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  National  Fuel  Gas  Supply 
Corporation 

(Docket  No.  CP9e-729-000] 

Take  notice  that  on  August  19, 1996, 
National  Fuel  Gas  Supply  Corporation 
(National),  10  Lafayette  Square,  Buffalo, 
New  York  14203,  filed  in  Docket  No. 
CP96-729-000  a  request  pursuant  to 
Sections  157.205  and  157.214  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.214)  for  authorization  to  increase 
the  storage  capacity  at  the  Keelor 
Storage  Field,  located  in  McKean 
County,  Pennsylvania,  under  the 
blanket  certificate  issued  in  Docket  No. 
CP83-4-000,  all  as  more  fully  set  forth 
in  the  request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

National  requests  authorization  to 
increase  the  maximum  storage  pressure 
of  the  Keelor  storage  from  500  psig  to 
625  psig,  and  to  increase  the  storage 
capacity  from  2.8  Bcf  (with  1.3  Bcf 
working  gas)  to  3.3  Bcf  (with  1.8  Bcf  of 
working  gas).  National  proposes  to 
operate  the  storage  pipelines  connecting 
the  Keelor  Storage  Field  at  800  psig. 
National  states  the  average  depth  of  the 
storage  formation  is  1815  feet.  National 
asserts  that  the  new  capacity  resulting 


45420 


Federal  Register  /  Vol.  61,  No.  169  /  Thursday,  August  29,  1996  /  Notices 


from  this  proposal  will  support  storage 
service  to  be  pffered  to  its  shippers. 
National  assents  that  the  increase  in 
pressure  and  capacity  at  the  Keelor 
Storage  Field  will  not  require  additional 
facilities,  within  the  meaning  of  the 
Commission's  Regulations.  However, 
National  states  that  minor  auxiUary 
work,  including  the  installation  of  two 
valves  and  a  ^all  amount  of  station 
piping,  will  be  performed  at  Station  T- 
329  pursuant  to  Section  2.55(a)  of  the 
Commission's  Regulations  to 
accommodate  the  proposed  increase  in 
operating  pressvire. 

Comment  date:  October  7, 1996,  in 
accordance  wfith  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Northern  Natural  Gas  Company 

(Docket  No.  CP^730-OOOl 

Take  notice  that  on  August  20, 1996, 
Northern  Natural  Gas  Company 
(Northern),  llll  South  103rd  Street, 
Omaha,  Nebraska  68124-1000,  Bled  in 
Docket  No.  CP96-730-000  a  request 
pursuant  to  Sections  157.205  and 
157.212  of  th»  Commission's 
Regulations  lAider  the  Natural  .Gas  Act 
(18  CFR  157.205, 157.212)  for 
authorization!  to  install  and  operate  a 
new  delivery  point,  to  be  located  in 
Sarpy  County,  Nebraska,  under 
Northern's  blanket  certificate  issued  in 
Docket  No.  C|*82-401-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Northern  proposes  to  provide  service 
to  Metropolitan  Utilities  District  (MUD). 
MUD  has  requested  the  proposed 
delivery  poin^  to  serve  residential  and 
commercial  (iistomers  in  Sarpy  Coimty, 
Nebraska.  Northern  states  that  the 
proposed  volumes  to  MUD  are  6,060 
MMBtu  on  a  peak  day  and  1,751,715 
MMBtu  on  an  annual  basis.  The 
estimated  coat  of  constructing  the 
delivery  point  is  $200,000.  MUD  will 
reimburse  Northem  for  the  total  cost  of 
the  deUvery  Doint. 

Comment  qate:  October  7, 1996,  in 
accordance  %^th  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  prdtest  with  reference  to  said 
filing  shouldjon  or  before  the  comment 
date  file  witn  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426,  a 
motion  to  intervene  or  a  protest  in 
accordance  With  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (lU  CFR  385.211  and 
385.214)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 


protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  piursuantjo 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  heeuing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
filing  if  no  motion  to  intervene  is  filed 
within  the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Conunission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procediue  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Conunission,  file  pursuant  to  Rule  214 
of  the  Commission's  Procedural  Rules 
(18  CFR  385.214)  a  motion  to  intervene 
or  notice  of  intervention  and  piu^uant 
to  Section  157.205  of  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  a  protest  to  the  request.  If  no 
protest  is  filed  within  the  time  allowed 
therefore,  the  proposed  activity  shall  be 
deemed  to  be  authorized  effective  the 
day  after  the  time  allowed  for  filing  a 
protest.  If  a  protest  is  filed  and  not 
withdrawn  within  30  days  after  the  time 
allowed  for  fihng  a  protest,  the  instant 
request  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  Section  7  of  the  Natural  Gas  Act. 
Linwood  A.  WatBon,  Jr., 
Acting  Secretary. 
[PR  Doc.  96-22015  Filed  8-28-96;  8:45  am) 

BKJJNQ  OOOe  SZIT-OI-^ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6M1-9] 

State  Program  Requirements; 
Application  To  Administer  the  National 
Pollutant  Discharge  Elimination 
System  (NPOES)  Program;  Oklahoma 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  approval  of  the 
Oklahoma  Pollutant  Discharge 
Elimination  System. 

summary:  The  State  of  Oklahoma  has 
submitted  a  request  for  approval  of  the 
Oklahoma  Pollutant  EHscharge 
Elimination  System  (OPDES)  Program 
pursuant  to  Section  402  of  the  Clean 
Water  Act.  If  EPA  approves  the  OPDES 
program,  the  Oklahoma  Department  of 
Environmental  Quality  (ODEQ)  wrill 
administer  that  program  in  lieu  of  the 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  program 
now  administered  by  EPA  in  Oklahoma. 
Today,  EPA  proposes  to  approve  the 
State's  request  and  provides  notice  of  a 
public  hearing  and  comment  period  on 
that  proposal.  EPA  will  either  approve 
or  disapprove  the  State's  request  after 
considering  all  comments  it  receives. 
DATES:  EPA  Region  6  will  hold  a  public 
hearing  on  September  30,  1996 
beginning  at  7:00  p.m.  for  submission  of 
verbal  or  written  conunents  on  EPA's 
program  approval  proposal.  A  public 
discussion  for  questions  and  answers 
will  be  held  prior  to  the  hearing  from 
3:00  p.m.  until  5:00  p.m.  To  ensure 
issues  brought  up  during  the  meeting 
from  3.-00  to  5:00  are  considered  in 
EPA's  decision,  they  should  be  made  in 
writing  to  EPA,  or  on  record  during  the 
public  hearing  later  that  evening.  EPA 
Region  6  will  continue  to  accept  written 
comments  through  October  21, 1996  at 
its  office  in  Dallas,  Texas.  Copies  of 
such  written  comments  should  also  be 
provided  to  ODEQ. 
AOOnESSES:  The  September  30, 1996, 
pubUc  hearing  will  be  held  at  the  Tom 
Sneed  Career  Development  Center 
Auditorium,  Rose  State  College,  1-40 
and  Hudiburg  Drive  at  Exit  156B, 
Midwest  City,  Oklahoma.  Specific 
directions  will  be  posted  at  the  ODEQ 
headquarters  building  located  at  1000 
N.E.  10th,  Oklahoma  City,  Oklahoma. 

Written  comments  must  be  submitted 
to:  Ms.  Ellen  Caldwell  (6WQ-0),  Water 
QuaUty  Protection  Division,  EPA  Region 
6, 1445  Ross  Avenue,  Dallas,  Texas 
75202. 

A  copy  of  each  comment  should  be 
submitted  to:  Norma  Aldridge, 
Department  of  Environmental  Quality, 
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Water  Quality  Division.  1000  N.E.  10th 
Street.  Oklahoma  City.  Oklahoma 
73117-1212. 

G>pies  of  dociunents  Oklahoma  has 
submitted  in  support  of  its  program 
approval  request  may  be  reviewed 
during  normal  business  hours.  Monday 
through  Friday,  excluding  holidays.,  at: 
EPA  Region  6, 12th  Floor  Library,  1446 

Ross  Avenue.  Dallas.  Texas  75202. 

(214) 665-7513 
ODEQ  Headquarters,  Department  of 

Envirorunental  Quality,  Water  QuaUty 

Division,  1000  N.E.  10th  Street, 
•  Oklahoma  CSty,  Oklahoma  73117- 

1212. 

The  documents  are  also  available  to 
the  public  at  the  following  libraries: 

1.  Tulsa  City/County  library,  400  Qvic 
Center,  Tulsa,  Oklahoma  74103 

2.  Woodward  Public  Library,  1500  N. 
Main,  Woodward,  Oklahoma  73801 

3.  McAlester  PubUc  Library,  401  N.  2nd 
Street,  McAlester,  Oklahoma  74501 

4.  Lawton  Public  Library,  110  S.W.  4th 
Street,  Lawton,  Oklahoma  73501. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Ellen  Caldwell  at  the  EPA  address  listed 
above  or  by  calling  (214)  665-7513  or 
Norma  Aldridge  at  the  ODEQ  address^ 
Hsted  above  or  by  calling  (405)  271- 
5205  ext  134. 

Part  or  all  of  the  State's  submission 
(which  comprises  approximately  2391 
pages)  may  be  copied  at  the  ODEQ  office 
in  Oklahoma  City,  or  EPA  office  in 
Dallas,  at  a  minimal  cost  per  page.  A 
paper  copy  of  the  entire  submission  may 
be  obtained  from  the  ODEQ  office  in 
Oklahoma  City  for  a  $358.65  fee  (The 
cost  of  the  principal  documents,  i.e.,  the 
Attorney  General's  Statement, 
Memorandum  of  Agreement,  Program 
Description,  and  the  Enforcement 
Management  System  all  without  their 
associated  appendices  is  $163.35).  An 
electronic  copy  of  the  documents  stored 
on  computer  disk  will  be  provided  at  no 
cost  to  interested  parties  which  supply 
a  disk  to  ODEQ  for  that  purpose.  The 
disk  must  be  a  new,  3.5"  high  density/ 
double  sided  microdisk.  The  documents 
will  be  copied  to  the  disk  in 
WordPerfect  6.0. 

SUPPLEMENTARY  INFORMATION:  Section 
402  of  the  Clean  Water  Act  (Act)  created 
the  NPDES  program  under  which  EPA 
may  issue  permits  for  the  point  soiuce 
discharge  of  pollutants  to  waters  of  the 
United  States  under  conditions  required 
by  the  Act.  Section  402  also  provides 
that  EPA  may  authorize  a  State  to 
administer  an  equivalent  state  program 
upon  a  showing  the  State  has  authority 
and  a  program  sufficient  to  meet  the 
Act's  requirements. 

The  basic  requirements  for  state 
program  approval  are  listed  in  40  CFR 


Part  123.  EPA  Region  6  considers  the 
dociunents  submitted  by  the  State  of 
Oklahoma  complete  at  the  time  of  this 
notice  and'believes  they  comply  with 
the  regulations  foimd  at  40  CFR  123.  It 
thus  proposes  to  approve  the  OPDES 
program  as  described  by  the  Oklahoma 
Department  of  Environmental  Quality. 
EPA  will  consider  final  approval  after 
all  public  comments  have  been 
considered. 

On  June  10, 1996,  the  Governor  of 
Oklahoma  requested  NPDES  partial 
program  approval  and  submitted  a 
program  description  (including  funding, 
personnel  requirements  and 
organization,  and  enforcement 
procedures),  an  Attorney  General's 
statement,  copies  of  applicable  State 
statutes  and  regulations,  and  a 
Memorandum  of  Agreement  (MOA)  to 
be  executed  by  the  Regional 
Administrator  of  EPA  Region  6  and  the 
Executive  Director  of  ODEQ.  As  a  result 
of  discussions  between  EPA  and  ODEQ 
staff,  changes  and  additions  have  been 
made  to  some  of  those  documents  to 
include  regulatory  and  statutory 
corrections  in  the  program.  The 
additional  Information  was  received  by 
EPA  on  August  14, 1996,  and  a  letter  of 
completeness  was  sent  to  the  Executive 
Director  of  ODEQ  on  August  22, 1996. 

EPA's  Regional  Administrator  is 
required  to  approve  the  submitted 
program  within  90  days  of  submission 
of  the  complete  information  unless  it 
does  not  meet  the  requirements  of 
section  402(b)  of  the  Act  and  EPA 
regulations.  To  obtain  such  approval, 
the  State  must  show,  among  other 
things,  that  it  has  authority  to  issue 
permits  which  comply  with  the  Act. 
authority  to  impose  civil  and  criminal 
penalties  for  permit  violations,  and 
authority  to  ensure  that  the  public  is 
given  notice  and  opportimity  for  a 
hearing  on  each  proposed  permit.  After 
close  of  the  comment  period,  EPA's 
Regional  Administrator  will  decide  to 
approve  or  disapprove  the  OPDES 
program  for  Implementation  in  lieu  of 
the  federal  NPDES  program. 

EPA's  final  decision  to  approve  or 
disapprove  the  OPDES  program  will  be 
based  on  the  requirements  of  section 
402  of  the  CWA  and  40  CFR  Part  123. 
If  she  approves  the  Oklahoma  partial 
program,  the  Regional  Administrator 
will  so  notify  the  State.  Notice  will  be 
published  in  the  Fedo-al  Roister  and, 
as  of  the  date  of  program  approval,  EPA 
will  suspend  Issuance  of  NPDES 
permits  in  Oklahoma  (except  for  those 
discharges  which  are  not  under  the 
jurisdiction  of  ODEQ,  see  Scope  and 
Summary  of  the  OPDES  Permitting 
Program  below).  The  State's  OPDES 
program  will  implement  federal  law  and 


operate  in  lieu  of  the  EPA -administered 
NPDES  program  for  those  discharges  for 
which  ODEQ  has  authority.  EPA  will, 
however,  retain  the  right  to  object  to 
OPDES  permits  proposed  by  ODEQ,  and 
If  the  objections  are  not  resolved,  issue 
the  permit  itself.  If  EPA's  Regional 
Administrator  disapproves  the  OPDES 
program,  she  will  notify  ODEQ  of  the 
reasons  for  disapproval  and  of  any 
revisions  or  modification  to  the  program 
which  are  necessary  to  obtain  approval. 
PUBUC  HEARING  PROCEDURES:  The 
following  procedures  will  be  used  at  the 
September  30,  1996  public  hearing: 

1.  The  Presiding  Officer  shall  conduct 
the  hearing  In  a  manner  which  will 
allow  all  Interested  persons  wishing  to 
make  oral  statements  an  opportunity  to 
do  so;  however,  the  Presiding  Officer 
may  inform  attendees  of  any  time  limits 
during  the  opening  statement  of  the 
hearings. 

2.  Any  person  may  submit  written 
statements  or  documents  for  the  record. 

3.  The  Presiding  Officer  may,  in  his 
discretion,  exclude  oral  testimony  if 
such  testimony  is  overly  repetitious  of 
previous  testimony  or  is  not  relevant  to 
the  decision  to  approve  or  require 
revision  of  the  submitted  State  program. 

4.  The  transcript  taken  at  the  hearing, 
together  with  copies  of  ail  submitted 
statements  and  dociunents,  shall 
become  a  part  of  the  record  submitted 
to  the  Regional  Administrator. 

5.  The  nearing  record  shall  be  left 
open  until  the  deadline  for  receipt  of 
comments  specified  at  the  beginning  of 
this  Notice  to  allow  any  person  time  to 
submit  additional  written  statement  or 
to  present  views  or  evidence  tending  to 
rebut  testimony  presented  at  the  public 
hearing. 

Hearing  statements  may  be  oral  or 
written.  Written  copies  of  oral 
statements  are  urged  for  accuracy  of  the 
record  and  for  use  of  the  Hearing  Panel 
and  other  interested  persons.  Statements 
should  summarize  any  extensive  written 
materials.  All  comments  received  by 
EPA  Region  6  by  the  deadline  for  receipt 
of  comments,  or  presented  at  the  public 
hearing,  will  be  considered  by  EPA 
before  taking  final  action  on  the 
Oklahoma  request  for  NPDES  program 
approval. 

Scope  and  Summary  of  the  Oklahoma 
Pollution  Discharge  Elimination  System 
(OPDES)  Permitting  Program 

A.  Scope 

1.  Partial  Program:  Oklahoma's 
OPDES  program  is  a  partial  program 
which  conforms  to  the  requirements  of 
section  402(n)  of  the  Clean  Water  Act. 
The  program  application  submitted  by 
ODEQ  applies  to  all  discharges  covered 
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by  the  authofity  of  that  agency.  This 
includes  most  discharges  of  pollutants 
subject  to  th«  federal  NPDES  program 
(e.g.  municipal  wastewater  discharges, 
pretreatment,  and  most  industrial  point 
source  discharges,  and  point  source 
discharges  from  federal  facilities), 
-including  thi  disposal  of  sewage  sludge 
(in  accordance  with  Section  405  of  the 
Act  and  40  GF.R.  Part  503).  ODEQ  does 
not  have  regulatory  authority  over  the 
following  cesses  of  facilities  or 
discharges  in  the  State  of  Oklahoma: 

(a)  Agricultural  industries  including 
concentrated  animal  feeding  operations 
and  silviculture.  The  Oklahoma 
Department  if  Agriculture  is  the  state 
audiority  for  point  and  nonpoint  source 
discharges  associated  with  agricultural 
production,  services,  silviculture,  feed 
yards,  livestock  markets  .and  animal 
wastes.  The  Department  of  Agriculture 
has  not  yet  applied  to  EPA  for 
authorizatio4  of  their  program, 
therefore,  EPJA  will  retain  NPDES 
authority  ov^r  these  facilities  and  their 
discharges. 

(b)  Oil  and|  Gas  exploration  and 
production  related  industries  and 
pipeline  operations  outside  the 
boimdries  of  facilities  regulated  by 
ODEQ.  The  Oklahoma  Corporation 
Commission  is  the  state  authority 
regulating  thje  oil  and  gas  exploration 
and  product^n  related  industries  and 
their  associated  discharges.  The 
Corporation  Commission  has  not  yet 
applied  to  E^A  for  authorization  of  their 
state  prograiA,  therefore,  EPA  will  retain 
NPDES  authority  over  these  industries 
and  their  discharges  to  surface  waters  of 
the  state. 

(c)  Discha^es  in  Indian  Country.  The 
State  of  Oklmoma  does  not  seek 
jurisdiction  pver  Indian  Country.  EPA 
will  retain  NPDES  authority  to  cegulate 
discharges  i^  Indian  Country  (as  defined 
in  18  W.S.C.|ll51).  Although  State 
regulation  252:60&-l-3(c)  seems  to 
assert  that  the  OPDES  program  has  the 
authority  to  regulate  discharges  on 
"Indian  Lands,"  it  is  contrary  to  the 
intent  of  the|State  as  described  in  the 
EPA/ODEQ  flOA  and  the  Oklahoma 
Attorney  General's  Statement.  The  State 
of  Oklahoma  has  undertaken  steps  to 
revise  the  regulation  clarifying  ODEQ 
does  not  seejc  to  issue  authorized 
OPDES  permits  to  discharges  in  Indian 
Country.  EPA  and  ODEQ  will  work 
together  wit^  tribal  authorities  to 
resolve  questions  of  permitting 
authority  fotf  individual  discharges. 
Although  EPA  would  be  the  issuing 
authority  foi  permits  in  Indian  Country, 
it  is  likely  tqat  Region  6  would  work 
with  ODEQ  ^nd  the  appropriate  tribes  in 
the  development  of  these  permits  to 
insure  that  both  tribal  and  state  waters 


are  protected  in  a  way  consistent  with 
the  requirements  of  the  CWA. 

(d)  Discharges  of  radioactive  materials 
regulated  by  die  federal  government  (i.e. 
those  radioactive  materials  covered  by 
the  Atomic  Energy  Act  of  1954,  as 
amended  (42  U.S.C.  2011  et  seq.)).  The 
State's  definition  of  "pollutant"  does 
not  exclude  by  reference  radioactive 
materials  regulated  by  other  federal 
authorities.  EPA  does  not  have  the 
authority  to  authorize  the  OPDES 
program  to  regulate  radioactive  wastes 
governed  by  the  Atomic  Energy  Act.  The 
regulatory  authority  for  radioactive 
materials  will  remain  under  the 
jurisdiction  of  the  U.S.  Etepartment  of 
Energy  and  the  Nuclear  Regulatory 
Commission.  Some  industrial 
discharges  which  contain  very  low  level 
radioactive  wastes  (e.g.  manufacturers  of 
watches  may  discharge  trace  amounts  of 
radium,  and  hospital  wastes  sometimes 
contain  iodine  isotopes)  which  are  not 
included  in  the  Atomic  Energy  Act  and 
are  thus  regulated  by  EPA;  upon 
authorization  of  the  OPDES  program, 
the  authority  to  regulate  those 
discharges  will  become  the 
responsibility  of  ODEQ. 

(e)  Oklahoma  Ordinance  Works 
Authority  (OOWA).  EPA  will  retain 
enforcement  authority  for  OOWA 
(NPDES  permit  No.  OK0034568), 
located  in  Pryor,  Oklahoma,  and  all 
industries  served  by  this  facility.  ODEQ 
is  legally  responsible  for  implementing 
the  pretreatment  program  at  OOWA. 

2.  Phased  Program  Authority:  The 
State  of  Oklahoma,  to  ensure  that  the 
Oklahoma  general  permitting  program  is 
consistent  with  the  requirements  of  40 
CFR  123.25(c),  is  revising  its  statutes 
and  regulations  to  provide  the  Executive 
Director  of  the  Oklahoma  D^>artment  of 
Environmental  Quality  with  the  full 
authority  to  issue  general  permits  under 
the  OPDES  system.  Until  the  state 
completes  this  transfer  of  authority,  EPA 
will  rAain  full  permitting  and 
enforcement  authority  for  those 
discharges  which  are  covered,  or 
proposed  to  be  covered  by  EPA  issued 
general  permits.  This  will  prevent  the 
state  from  becoming  overburdened  with 
the  permitting  of  these  facilities  via 
individual  permits.  Once  the  state  has 
completed  its  regulatory  and  statutory 
changes  to  ensure  their  general 
permitting  authority  complies  with  40 
CFR  123.25(c),  EPA  will  turn  over  all 
authority  for  these  discharges  to  ODEQ. 
EPA  will  also  transfer  its  general 
permits  to  ODEQ  for  administration. 
This  phased  authority  will  be 
transferred  to  the  state  no  later  than 
three  years  after  authorization  of  the 
program. 


a.  EPA  will  be  temporarily  retaining 
NPDES  authority  for 

i.  All  existing  discharges  of  storm 
water  associated  with  industrial  or 
construction  activity  (40  CFR 
122.26(b)(14)),  including  allowable  non- 
storm  water,  authorized  to  discharge 
under  an  NPDES  storm  water  general 
permit  as  of  the  date  of  program 
assumption.  The  storm  water  general 
permits  affected  are:  Baseline 
construction  storm  water  general  permit 
(57  FR  41209),  NPDES  permit  numbers 
OKR10**«#;  BaseUne  non-construction 
storm  water  general  permit  (57  FR 
41297),  NPDES  permit  numbers 
OKR00*###;  and  Multi-sector  storm 
water  general  permit  (60  FR  51108), 
NPDES  permit  numbers  OKR05*###. 
(For  an  individual  facility's  permit 
number,  the  *  is  a  letter  and  the  #'s  are 
numbers— e.g.  OKR00Z999). 

ii.  New  discharges  of  storm  water 
associated  with  industrial  or 
construction  activity,  including 
allowable  non-storm  water,  eligible  for 
coverage  under  one  of  the  NPDES  storm 
water  general  permits  listed  above, 
excluding  new  discharges  subject  to  a 
new  source  performance  standard. 
ODEQ  will  have  authority  for  new 
discharges  subject  to  a  new  source 
performance  standard  and  these 
discharges  will  require  an  OPDES 
permit.  Since  the  excluded  facilities 
will  be  appl]nng  for  a  State-issued 
permit,  the  new  source  review 
requirements  of  the  National 
Environmental  Policy  Act  (NEPA)  will 
not  apply.  [NOTE:  Phased  authority 
does  not  apply  to  discharges  from 
municipal  separate  storm  sewers 
systems  (MS4s,  e.g.,  Oklahoma  City  and 
Tulsa);  individual  storm  water  permits 
or  outfalls  in  waste  water  permits;  and 
storm  water  discharges  designated  by 
the  State  in  accordance  with  40  CFR 
123.26(g)(l)(I).  The  state  will  have 
authority  over  these  discharges 
immediately  upon  authorization.) 

iii.  All  existing  and  new  discharges 
resulting  from  implementing  corrective 
action  plans,  as  required  by  40  CFR  280, 
for  cleanup  of  groundwater 
contaminated  by  releases  from 
Petroleum  Underground  Storage  Tank 
Systems  (UST).  A  Petroleum  UST 
System  is  defined  in  40  CFR  280  as  an 
underground  storage  tank  system  that 
contains  petroleum  or  a  mixture  of 
petroleum  with  de  minimis  quantities  of 
other  regulated  substances.  Such 
systems  include  those  containing  motor 
fuels,  jet  fuels,  distillate  fuel  oils, 
residual  fuel  oils,  lubricants,  petroleum 
solvents,  and  used  oils. 

iv.  Discharges  from  Petroleum  Bulk 
Storage  Tanks  (PST).  To  EPA's  and 
ODEQ's  knowledge,  all  discharges 
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authorized  by  EPA's  PST  general  permit 
are  regulated  by  the  Oklahoma 
Corporation  Commission.  Neither  EPA 
nor  ODEQ  are  aware  of  any  discharge 
points  covered  under  EPA's  PST  general 
permit  which  are  also  located  at 
facilities  regulated  by  ODEQ.  However, 
if  it  is  determined  that  a  permittee 
regulated  by  ODEQ  has  coverage  under 
this  EPA  general  permit,  those 
discharges  would  be  issued  individual 
permits  by  ODEQ  when  the  facility 
permit  was  modified,  issued  or  reissued. 
So  as  not  to  leave  the  discharges  from 
the  PST  without  NPDES  authorization, 
EPA  and  ODEQ  would  transfer  authority 
over  these  discharges  in  the  manner 
described  in  A.2.  b.  (below)  at  the  time 
ODEQ  public  noticed  the  permitting 
action. 

A  list  of  existing  permittees  under  the 
general  permits  and  thus  remaining 
imder  EPA  permitting  authority  is 
included  as  part  of  the  public  record 
and  available  for  review.  Facilities 
eligible  for  but  not  currently  covered  by 
one  of  these  general  permits  may 
continue  to  apply  to  EPA  for  coverage. 
[Note:  Oklahoma  will  continue  to 
provide  state-only  permits  for  those 
dischargers  which  are  to  be  phased  over 
to  ODEQ,  and  which  need  state 
authorization  to  discharge.] 

b.  Case-by-case  transfers  of  NPDES 
authority  for  individual  storm  water, 
UST,  and  certain  PST  dischargers.  From 
time  to  time,  it  may  be  desirable  from 
an  environmental  or  administrative 
standpoint  to  transfer  authority,  for  an 
individual  facility  with  EPA  NPDES 
general  permit  coverage,  prior  to  the 
time  the  State  has  received  authority  to 
issue  general  permits.  Case-by-case 
transfers  of  NPDES  authority  for 
individual  storm  water,  UST,  and 
certain  PST  dischargers  will  be  made 
using  the  following  procedures: 

i.  ODEQ  may  request  early  transfer  of 
NPDES  authority  over  an  individual 
facility  or  a  class  of  storm  water 
dischargers  at  any  time.  Ail  requests 
will  be  in  writing  and  will  include  a 
brief  rationale. 

ii.  For  those  categories  of  industrial 
waste  water  and  storm  water  which  EPA 
has  retained  temporary  authority,  and 
may  not  be  eligible  for  coverage  under 
an  EPA  general  permit,  the  permittee 
may  petition  ODEQ  to  request  early 
transfer  of  NPDES  authority  so  the 
facility  discharges  may  be  covered  by  an 
individual  OPDES  permit.  The 
applicant  must  send  a  written  request 
for  transfer  of  authority  to  ODEQ.  If  the 
applicant's  request  is  approved,  ODEQ 
will  request  transfer  of  authority  as 
specified  above. 

iii.  If  ODEQ  and  EPA  agree  to  early 
transfer  of  NPDES  authority  for  a 


facility,  the  State  will  include  outfalls 
for  the  affected  discharges  in  a  draft 
OPDES  permit  and  the  public  notice  of 
the  draft  permit  will  concurrently  notice 
the  transfer  of  authority  for  the  faciUty's 
discharges  to  ODEQ. 

c.  Final  tmnsfer  of  complete  authority 
over  EPA  general  permits.  Ultimately, 
transfer  of  complete  NPDES  authority 
for  storm  water,  UST,  and  certain  PST 
discharges  will  be  made  using  the 
following  procedures: 

i.  Within  three  years  from  the  date  of 
program  assumption,  the  State  will 
make  the  necessary  changes  to  State 
statutes  in  order  to  qualify  for  general 
permitting  authority. 

ii.  Withm  90  days  of  the  effective  date 
of  the  new  statutes,  the  State  will 
submit  a  supplemental  Attorney 
General's  statement,  along  with  a  copy 
of  the  relevant  statutes,  certifying  that 
the  Executive  Director  has  the  authority 
to  issue  general  permits. 

iii.  If  EPA  concurs  with  the  Attbmey 
General's  statement,  the  Agency  will 
publish  notice  of  the  transfer  of 
authority  for  all  remaining  storm  water, 
UST,  and  specific  PST  discharges  to 
ODEQ  and  s^nd  a  copy  to  the 
appropriate  mailing  list. 

IV.  Once  the  Executive  Director  of 
ODEQ  assumes  authority  in  accordance 
with  a  promulgated  final  rule  to  issue 
general  permits,  the  State  will  become 
the  permitting  authority  (subject  to  EPA 
oversight)  for  all  discharges  of  storm 
water  associated  with  industrial  and 
construction  activity,  UST  remediation 
discharges,  and  PST  discharges  which 
fall  under  ODEQ's  authority.  The  EPA 
storm  water  general  permits  and  any 
effective  general  permits  for  UST 
remediation  discharges  will  then  be 
transferred  to  ODEQ  for  administration. 
Within  30  days  of  the  transfer  of 
authority,  EPA  will  provide  ODEQ  with 
a  list  of  all  facilities  authorized  to 
discharge  under  these  general  permits. 

3.  Transfer  of  NPDES  Authority  and 
Pending  Actions:  Upon  approval  of  the 
Oklahoma  program,  authority  for  all 
NPDES  Permit  and  Enforcement 
activities  (within  the  scope  of  ODEQ's 
authority)  will  be  transferred  to  the 
State  with  the  following  exceptions:  a) 
Permits  for  facilities  whose  permits  are 
proposed  but  not  final.  The  permit 
authority  will  be  transferred  to  the  state 
as  the  permits  are  finalized,  b)  Permits 
for  which  there  is  an  unresolved 
evidentiary  hearing  request.  Once  a 
hearing  has  been  denied  or  is  held  and 
the  issue  resolved,  the  permit  will  be 
transferred  to  the  state,  c)  Enforcement 
authority  for  those  facilities  which  have 
any  outstanding  compliance  issues.  EPA 
will  retain  jurisdiction  of  these  facifities 
until  resolution  of  these  issues  is 


accomplished  in  cooperation  with  the 
State.  Files  retained  by  EPA  for  the 
reasons  given  above  will  be  transferred 
to  the  state  as  the  actions  are  finalized. 
Facilities  will  be  notified  of  this 
retained  jurisdiction  and  again  when  the 
file  is  transferred  to  the  State. 

B.  Summary  of  the  Application 
Documents 

The  OPDES  program  is  fully 
described  in  documents  the  State  has 
submitted  in  accordance  with  40  CFR 
123.21,  i.e.,  a  Memorandum  of 
Agreement  (MOA)  for  execution  by 
ODEQ  and  EPA;  a  Program  E)escription, 
including  an  Enforcement  Management 
System,  outlining  the  procedures, 
personnel  and  protocols  that  will  be 
relied  on  to  run  the  state's  permitting 
and  enforcement  programs;  a  Statement 
signed  by  the  Attorney  General  that 
describes  the  legal  authority  which  the 
state  has  adopted  to  administer  a 
program  equivalent  to  the  federal 
NPDES  program;  and  several  agreements 
under  whidh  ODEQ  will  coordinate 
with  the  State  Historic  Preservation 
Officer  and  the  U.S.  Fish  and  Wildlife 
Service  for  the  protection  of  antiquities 
and  endangered  species.  The  content  of 
those  documents  is  summarized  below. 

1.  The  EPA/ODEQ  MOA:  The 
requirements  for  MOAs  are  foimd  in  40 
CFR  123.24.  A  Memorandum  of 
Agreement  is  a  document  signed  by 
each  agency,  committing  them  to 
specific  responsibiUties  relevant  to  the 
administration  and  enforcement  of  the 
state's  regulatory  program.  A  MOA 
specifies  these  responsibilities  and 
provides  structure  for  the  State's 
program  management  and  EPA's 
program  oversight. 

T^e  MOA  submitted  by  the  State  of 
Oklahoma  has  been  signed  by  Mark 
Coleman,  Executive  Director  of  the 
IDepartment  of  Environmental  Quality. 
The  Regional  Administrator  of  U.S.  EPA 
Region  6  will  sign  the  document  after 
the  program  has  been  determined 
approvable  and  all  comments  received 
during  the  comment  period  (including 
comments  received  at  the  public 
hearing)  have  been  considered.  The 
MOA  submitted  by  ODEQ  includes  the 
following  items: 

Section  I — Introduction:  This  section 
contains  the  statement  of  scope  of  the 
NPDES  program  (pretreatment,  storm 
water,  sewage  sludge  disposal  programs) 
and  contains  general  statements 
describing  the  purpose  of  the  MOA. 

Section  U— General  Responsibilities: 
Describes,  in  general  terms,  the  relative 
responsibilities  regarding 
administration  of  the  State  program  and 
EPA  regarding  oversight  of  the  state 
program. 
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Section  III— Program  Responsibilities: 
Lists  the  responsibilities  of  CX)EQ  and 
EPA  in  maintaining  an  effactive 
program.  Also  outlines  the  procedures 
for  phased  authority  over  general  permit 
discharges,  and  gives  timing  for  the 
transition. 

Section  IV-— Permit  Review  and 
Issuance:  Describes  all  agreements  on 
the  review  and  issuance  of  OPDES 
permits.  It  covers  ODEQ's 
responsibilities  to  issue  permits,  the 
transfer  of  EPA  files  to  the  State,  and  the 
State's  applioation  review  and  permit 
development  process.  Included  are  such 
things  as  procedures  for  permit 
modification  or  reissuance,  and  EPA's 
review  of  OPDES  drafted  individual  and 
general  permits.  This  section  includes 
the  State's  cotnmitment  for  responding 
to  public  concerns  and  providing  public 
participation  in  connection  with  pubUc 
hearings,  evi<ientiary  hearings,  and 
administrativlB  and  judicial  enforcement 
actions. 

Section  V— Enforcement:  Describes 
summary  agreements  between  EPA  and 
ODEQ  that  provide  EPA  with  oversight 
of  the  OPDES  enforcement  program. 
These  include  those  commitments  on 
ODEQ's  compliance  monitoring, 
reviews,  pretfeatment  audits,  and 
inspections.  QDEQ  agrees  to  take 
penalty  actions  in  accordance  with  the 
spirit  of  the  EPA  Penalty  Policy. 

Section  VI— Reporting  and 
Transmittal  df  Information:  This  section 
describes  how  reports  and  requests  for 
information  will  be  handled;  and  how 
information  i9  transferred  between  the 
two  agencies. 

Section  VUi — Program  Review: 
Explains  how  EPA  must  review  the 
OPDES  progrem. 

Section  VIH — Computation  of  Time: 
This  section  explains  how  time  is 
computed  with  relation  to  the  effective 
date  of  the  MOA  and  non-business  days. 

Section  IX-i-Modification  to  this 
MOA:  Describes  how^the'RlOA  can  be 
modified  by  EPA  and  ODEQ. 

Section  X— ;-Public  Access  to 
Information:  Provides  that  all 
information  (except  that  which  is  legally 
determined  te  be  confidential)  must  be 
available  to  the  public  by  both  ODEQ 
and  EPA. 

Section  XH-Independent  EPA 
Powers:  Explains  that  the  MOA  does  not 
limit  EPA's  authority  to  take  action 
under  the  Cl^an  Water  Act. 

Section  XII— Incorporation  By 
Reference:  AQows  DEQ  to  adopt  federal 
standards  by  reference. 

Section  XIJ— MOA  Effective:  The 
MOA  becom^  effective  when  the  EPA 
Regional  Adrtiinistrator  signs  the 
document.     ' 


2.  Program  Description:  A  program 
description  submitted  by  a  state  seeking 
program  approval  must  meet  the 
minimum  requirements  of  40  CFR 
123.22.  It  must  provide  a  narrative 
description  of  the  scope,  structure, 
coverage  and  processes  of  the  state 
program;  a  description  of  the 
organization,  staffing  and  position 
descriptions  for  the  lead  state  agency; 
and  itemized  costs  and  funding  sources 
for  the  program.  It  must  describe  all 
applicable  state  procedures  (including 
administrative  procedures  for  the 
issuance  of  permits  and  administrative 
or  judicial  procedures  for  their  review) 
and  include  copies  of  forms  used  in  the 
program.  It  must  further  contain  a 
complete  description  of  the  State's 
compliance  and  enforcement  tracking 
program.  The  program  description 
submitted  by  ODEQ  includes  the 
following  items: 

Chapter  1 — Scope  and  Authority  of 
the  DEQ  Program:  This  chapter 
describes  the  authority  (statutes  and 
rules)  for  the  state  program  and  the 
scope.  In  particular,  it  provides  a 
description  of  the  authority  over  sewage 
sludge,  pretreatment  and  storm  water 
programs. 

chapter  2 — Organization,  Structure 
and  Responsibilities:  This  chapter  gives 
an  overview  of  the  Water  Quality 
Division,  other  Divisions  within  DEQ; 
and  OPDES  staff  job  descriptions. 

Chapter  3 — Cost  Estimates  and 
Funding  of  the  Oklahoma  I>elegations 
Program:  This  chapter  gives  a  budget 
summary  on  programs's  projected 
finances  and  funding  sources  for  the 
program. 

chapter  4 — Permitting  Procedures: 
Describes  how  ODEQ  staff  will  develop 
effluent  limitations,  the  permitting 
process,  and  the  process  for  determining 
Total  Maximiun  Daily  Load  of  a  surface 
water. 

Chapter  5 — ^PubHc  Participation:  This 
chapter  describes  the  procedures 
governing  public  involvement  in  ODEQ 
decision  making.  This  includes 
rulemaking,  public  forums  and 
meetings,  the  permitting  process, 
development  and  updating  the 
Continuing  Planning  Process,  and  other 
public  participation  opportunities. 

Chapter  6— Source  mventory: 
Describes  the  source  inventory  for 
sludge,  unpermitted  discharges,  general 
permits  and  pretreatment  programs  that 
will  be  entered  into  the  Permits 
Compliance  System  (PCS — the 
computer  tracking  system  for  NPDES 
permits). 

Chapter  7 — Compliance  Monitoring: 
Gives  a  brief  overview  of  compliance 
review  activities  for  inspections. 
Discharge  Monitoring  Reports  and  other 


required  reports  to  be  submitted  by  the 
permittee. 

Chapter  8— PCS  and  Program 
Reporting:  Describes  the  Permits 
Compliance  System  and  the  types  of 
data  tracked  by  it.  This  chapter  also 
describes  how  this  data  is  updated. 

Chapter  9 — Flow  of  Information  and 
Records:  Details  the  documents  to  be 
processed,  the  timelines  for  these 
processes,  types  of  information  received 
by  ODEQ,  permit  file  contents,  and 
describes  how  information  is 
disseminated. 

Chapter  10— Enforcement  and 
Compliance:  This  chapter  gives  the  legal 
authority  for  ODEQ  enforcement 
actions,  outlines  ODEQ  policies  related 
to  compliance  and  enforcement  and 
provides  a  description  of  state 
enforcement  actions. 

Chapter  11 — Pretreatment:  This 
chapter  gives  the  authority  for  ODEQ 
pretreatment  program;  and  the 
components  of  the  program  such  as,  the 
establishment  of  limits  for  indirect 
users,  fundamentally  diffiarent  factors, 
categorical  determination  requests, 
reporting  requirements,  inspections  and 
enforcement. 

Chapter  12 — Storm  Water  describes 
the  storm  water  program,  its 
implementation  in  Oklahoma,  and  the 
general  permits  which  regulate  many  of 
the  storm  water  dischargers.  The 
authority  to  regulate  dischargers 
covered  by  general  permits  will  be 
phased  over  to  the  state  within  three 
years. 

Chapter  13 — Sewage  Sludge:  Gives  a 
brief  description  of  sewage  sludge 
program,  its  history,  and  statutory 
firamework.  It  describes  sludge  permits 
and  reports  required. 

Chapter  14 — Toxics  Control: 
Describes  the  permit  conditions  relating 
to  the  control  of  toxicity.  This  includes 
biomonitoring  requirements  and 
numerical  limits  for  toxics  in  permits. 

Chapter  15 — ^Program  Description 
EPA  Oversight:  Explains  the  mechanism 
EPA  will  use  to  oversee  the  OPDES 
program  and  the  authority  for  EPA 
oversight. 

3.  Enforcement  Management  System 
(EMS):  States  seeking  authorization  of 
their  permitting  and  enforcement 
program  under  NPDES  have  the  option 
of  adopting  EPA's  enforcement  policies, 
procedures,  and  guidance;  or  provide  in 
their  program  package  a  complete 
description  of  their  enforcement 
authority  and  compliance  evaluation 
program  (40  CFR  123.26  and  123.27). 
Oklahoma  developed  its  own 
enforcement  management  system.  An 
EMS  outlines  the  ways  the  State 
systematically  and  efficiently  identifies 
instances  of  noncompliance  and 
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provides  timely  and  appropriate 
enforcement  actions  to  achieve  the  final 
objective  of  full  compliance  by  the 
permittee  with  the  Clean  Water  Act.  An 
EPA  memo  dated  October  2, 1989,  titled 
"Final  Version  of  the  Revised 
Enforcement  Management  System," 
describes  seven  basic  principles  that  are 
common  to  an  effective  EMS: 
— Maintain  a  source  inventory  that  is 

complete  and  acciu-ate; 
— Handle  and  assess  the  flow  of 

information  available  in  a  systematic 

and  timely  basis; 
— ^Accomplish  a  pre-enforcement 

screening  by  reviewing  the  flow  of 

information  as  soon  as  possible  after 

it  is  received; 
— ^Perform  a  more  formal  enforcement 

evaluation  where  appropriate,  using 

systematic  evaluation  screening 

criteria: 
— Institute  a  formal  enforcement  action 

and  follow-up  whenever  necessary; 
— Initiate  field  mvestigations  based  on  a 

systematic  plan;  and, 
— Use  internal  management  controls  to 

provide  adequate  enforcement 

information  to  all  levels  of 

organization. 

The  ODEQ's  Enforcement 
Management  System  (EMS)  is  a  written 
outline  or  guide  which  discusses  the 
procedures  that  will  be  followed  to 
ensure  that  both  federal  and  state 
regulatory  requirements  and  goals  are 
accomplished  in  a  timely  and 
appropriate  manner. 

The  inspection  and  enforcement 
functions  of  the  Oklahoma  Department 
of  Environmental  Quality  (ODEQJ  reside 
in  the  Water  Quality  Division's  Field 
Inspection  and  Compliance  Section  and 
the  Water  Quality  Program  Management 
Section  headquartered  in  Oklahoma 
City.  The  Field  Inspection  and 
Compliance  Section  is  responsible  for 
inspecting  all  permitted  and 
unpermitted  facilities  which  have  or  are 
believed  to  have  a  surface  water 
discharge  and  is  primarily  responsible 
for  the  investigation  and  resolution  of 
all  citizen  complaints  involving  waters 
of  the  State.  The  State  Environmental 
Laboratory  and  the  local  ODEQ 
representatives  from  the  Environmental 
Complaints  and  Local  Services  Division 
(located  within  the  counties  of 
Oklahoma)  assist  in  preliminary 
inspection  and  investigation  of 
complaints. 

Penalties.  The  ODEQ  has  adopted 
EPA's  civil  penalty  policy  to  ensure  the 
consistent  assessment  and  collection  of 
administrative  penalties  in  their  state. 
The  amount  of  penalty  sought  by  ODEQ 
for  permit  or  CWA  violations  will  be 
consistent  with  Clean  Water  Act  Penalty 
Policy. 


Enforcement.  In  contrast  to  the 
compliance  orders  EPA  issues  under 
CWA  §  309(a)(3),  ODEQ's  Compliance 
Orders  (COs)  are  subject  to  appeal. 

Staffing.  ODEQ  has  committed  to 
establish  full  program  stafiing  by  FY  99. 
This  will  require  the  state  to  hire 
additional  personnel  over  a  3  year 
period;  10  the  1st  year,  8  the  2nd  year 
and  2  the  3rd  year. 

4.  Attorney  General's  Statement:  An 
Attorney  General's  Statement  is 
required  and  described  in  regulations 
found  at  40  CFR  123.23.  The  State 
Attorney  General  must  certify  that  the 
State  has  lawfully  adopted  statutes  and 
regulations  which  provide  the  State 
agency  with  the  legal  authority  to 
administer  a  permitting  program  in 
compliance  with  40  CFR  Part  123.  The 
Attorney  General's  Statement  from 
Oklahoma  describes  and  cites  state  legal 
authority  which  provide  adequate  legal 
authority  to  administer  the  program; 
and  certifies  that  the  State  does  indeed 
have  the  legal  authority  to  administer 
the  OPDES  program  in  accordance  with 
the  regulations  in  40  CFR  123. 

Comments  on  the  Described  Program 

The  program  submitted  by  the  State  of 
Oklahoma  has  been  determined  by  EPA 
to  be  complete  in  accordance  with  the 
regulations  found  at  40  CFR  123.  EPA 
and  ODEQ  want  to  encourage  public 
participation  in  this  authorization 
process  so  that  the  citizens  of  Oklahoma 
will  understand  the  program  in  their 
state.  Therefore,  EPA  requests  that  the 
public  review  the  program  that  ODEQ 
has  submitted  and  provide  any 
comments  they  feel  are  appropriate. 
EPA  and  the  State  want  the  public  to  be 
able  to  effectively  coordinate  with 
ODEQ  on  OPDES  permitting  and 
enforcement  actions.  EPA  will  consider 
all  comments  on  the  OPDES  program 
and/or  its  authorization  in  its  decision. 

Other  Federal  Statutes 

A.  National  Historic  Preservation  Act 

Section  106  of  the  National  Historic 
Preservation  Act  (NHPA)  requires  that 
all  federal  agencies  must  consult  with 
the  State  Historic  Preservation  Officer 
(SHPO)  and  the  Advisory  Council  on 
Historic  Preservation  (ACHP)  on  all 
federal  undertakings  which  may  affect 
historic  properties  or  sites  listed  or 
eligible  for  listing  in  the  National 
Register  of  Historic  Places.  Regulations 
outlining  the  requirements  of  a  Section 
106  consultation  on  a  federal 
undertaking  are  found  at  36  CFR  Part 
800.  Approval  of  the  State  NPDES 
permitting  program  under  section  402  of 
the  Clean  Water  Act  is  a  federal 
undertaking  subject  to  this  requirement. 


but  the  State's  subsequent  issuance  of 
CHIDES  permits  may  not  be.  EPA  has 
thus  consulted  in  accordance  with 
Section  106  of  the  NHPA  to  assure 
equivalent  protection  of  eligible 
properties  will  be  provided  in 
connection  with  State  permit  actions.  In 
that  consultation,  EPA,  the  SHPO  and 
ODEQ  outlined  procedures  by  which, 
following  approval  of  the  state's 
program,  ODEQ  and  the  SHPO  would 
confer  on  permit  actions  likely  to  affect 
historic  properties.  These  processes  are 
reflected  in  a  memorandiun  of 
understanding  signed  by  EPA  and  the 
SHPO  on  EPA's  oversi^t  role  and 
objection  procedures  on  permits  when 
the  two  state  agencies  can  not  agree  on 
the  protection  of  historic  properties.  The 
EPA/ODEQ  MOA  includes  conditions 
for  EPA  and  ODEQ  to  follow  to  ensure 
that  the  requirements  of  the 
consultation  with  the  SHPO  are  met. 
These  consultation  documents  are 
available  with  the  program  package  for 
public  review  and  comment. 

B.  Endangered  Species  Act 

Section  7  of  the  Endangered  Species 
Act  (ESA)  requires  that  all  federal 
agencies  consult  on  federal  actions 
which  may  affect  federally  listed  species 
to  insure  they  are  unlikely  to  jeopvdize 
the  continued  existence  of  those  species 
or  adversely  modify  their  critical 
habitat.  Regulations  controlling 
consultation  under  ESA  Section  7  are 
codified  at  50  CFR  Part  402.  The 
approval  of  the  State  permitting 
program  under  section  402  of  the  Clean 
Water  Act  is  a  federal  action  subject  to 
this  requirement,  but  the  State's 
subsequent  OPDES  permit  actions  are 
not.  EPA  has  completed  informal 
consultation  with  the  U.S.  Fish  and 
Wildlife  Service  (FWS  or  the  Service). 
In  the  course  of  consultation,  EPA,  the 
Service,  and  ODEQ  have  outlined 
procedures  by  which  ODEQ  and  FWS, 
will  confer  on  permits  which  are  likely 
to  affect  federally  listed  sp>ecies.  These 
processes  are  reflected  in  a 
Memorandum  of  Understanding 
between  the  State  and  FWS.  In  addition, 
a  consultation  agreement  has  been 
reached  between  EPA  and  FWS  on 
EPA's  oversight  role  and  objection 
procedures  when  ODEQ  and  FWS 
cannot  agree  on  the  protection  of 
species  in  an  individual  State  permit 
action.  These  conditions  are  reflected  in 
the  EPA/ODEQ  MOA.  These  documents 
are  available  with  the  program  package 
for  public  review  and  comment. 

C.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

Under  section  801(a)(1)(A)  of  the 
Administrative  Procedures  Act  (APA)  as 
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amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  EPA  submitted  a  report  containing 
this  rule  and  o^r  required  information 
to  the  U.S.  Senate,  the  U.S.  House  of 
Representative^  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Fed.eral  Register.  This  rule  is  not 
a  "major  mle"  to  defined  by  section 
804(2)  of  the  ApA  as  amended. 

D.  Regulatory  flexibility  Act 

After  review  of  the  facts  presented  in 
this  docimient  J I  hereby  certify, 
pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  that  thi$  proposal  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities.  The  approval 
of  the  Oklahoma  NPDES  permit  program 
would  merely  transfer  responsibilities 
for  administration  of  the  NPDES  permit 
program  from  Federal  to  State 
government. 

I  hereby  proflose  to  authorize  the 
OPDES  program  in  accordance  with  40 
can  part  123. 

Dated:  August  22, 1996. 
Jane  N.  Saginaw^ 
Regional  Admini^tTator. 
|FR  Doc.  96-21944  Filed  6-28-96:  8:45  am] 

atUJNQCOOE  (SMMO-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Puisilc  Infonnation 
Collections  Being  Reviewed  by  FCC 
for  Extension  Under  Deiegated 
Authority  5  CFR  1320  Authortty, 
Comments  Requested 

August  23.  1996. 

StMMARY:  The  Federal  Communications 
Commission,  a|  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  proposed  and/or  continuing 
information  collections,  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  An  agency  may  not 
conduct  or  sponsor  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  number.  No 
person  shall  bei  subject  to  any  penalty 
for  failing  to  comply  with  a  collection 
of  infonnation  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  vahd  Icontrol  number. 


Comments  are  requested  concerning- (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commissions 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

The  FCC  is  reviewing  the  following 
information  collection  requirements  for 
possible  3-year  extension  imder 
delegated  authority  5  CFR  1320, 
authority  delegated  to  the  Commission 
by  the  Office  of  Management  and  . 
Budget  (OMB). 

DATES:  Written  comments  should  be 
submitted  on  or  before  October  28, 
1996.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to 
Dorothy  Conway,  Federal 
CommuAications  Commission,  Room 
234, 1919  M  St.,  N.W.,  Washington,  DC 
20554  or  via  internet  to 
dconway@fcc.gov. 

FOR  FURTHER  INFORMATKM  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Dorothy 
Conway  at  202-418-0217  or  via  internet 
at  dconway®fcc.gov. 

SUPPtfMENTARY  INFORMATION: 

OMB  Approval  Number:  3060-0219. 

Title:  Section  90.49(b) 
Communications  standby  facilities 
"Special  eUgibility  showing". 

Form  No.:  N/A. 

Type  of  Review:  Extension  of  existing 
collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  200. 

Estimated  Time  Per  Response:  .75 
hours. 

Total  Annual  Burden:  150  hours. 

Total  Annual  Cost:  0. 

Needs  and  Uses:  The  reporting 
requirement  contained  in  Section 
90.49(b)  is  necessary  to  ensure  that  a 
communications  common  carrier 
requesting  private  radio  service 


frequencies  to  be  used  as  a  standby 
facility  for  carrying  safety-related 
communications  when  normal  common 
carrier  circuits  are  inoperative  due  to 
circumstances  beyond  the  control  of  the 
carrier  are' necessary  for  the  protection 
of  life  and  property.  This  information  is 
collected  only  once,  upon  initial 
apphcation  for  a  license. 

Federal  Communications  Commission 

William  F.  Caton, 

Acting  Secretary. 

(FR  Doc.  96-22046  Filed  8-28-96;  8:45  am] 

BIUJNQ  OOOe  •712-01-P 


FEDERAL  ELECTION  COMMISSION 

[NoUoe  1M6-17] 

niing  Dates  for  the  Missouri  Special 
Election 

AQBICY:  Federal  Election  Commission. 
ACTION:  Notice  of  filing  dates  for  special 
election. 

SUHMARY:  Missouri  has  scheduled  a 
special  general  election  on  November  5, 
1996,  in  the  Eighth  Congressional 
District  to  fill  the  U.S.  House  seat 
vacated  by  the  late  Congressman  Bill 
Emerson. 

Committees  required  to  file  reports  in 
connection  with  the  Special  General 
Election  on  November  5  should  file  a 
12-day  Pre-General  Election  Report  on 
October  24, 1996;  a  30-day  Post-General 
Election  Report  on  December  5,  1996; 
and  a  Year-end  Report  on  January  31, 
1997. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Ms.  Bobby  Werfel,  Infonnation  Division. 
999  E  Stiwt,  N.W.,  Washington,  DC 
20463;  Telephone:  (202)  219-3420;  Toll 
Free (800)  424-9530. 
SUPPLBNBfTARY  INFORMATION:  All 
principal  campaign  committees  of 
candidates  in  the  Special  General 
Election  and  all  other  political 
committees  which  support  candidates 
in  this  election  shall  file  a  12-day  Pre- 
General  Report  on  October  21,  with 
coverage  dates  from  the  close  of  the  last 
report  filed,  or  the  day  of  the 
committee's  first  activity,  whichever  is 
later,  through  October  16;  and  a  Post- 
General  Report  on  December  5,  with 
coverage  dates  from  October  17  through 
November  25, 1996. 
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Calendar  of  Reporting  Dates  For  Missouri  Special  Elections  For  CoMMrrrEES  Involved  in  the  Special 

General  (11/05/96) 


Report 

Close  of 
books* 

RegJcait 
rnaling 
date*' 

FHngdate 

Pre-General „ _ „ „ 

Post-General  _ 

10/16/96 
11/2S/96 

1(V21/96 
12«)5«6 

1(V24/96 
12A)5/96 

*  The  period  begins  with  the  dose  of  books  of  the  last  report  filed  by  the  committee.  If  the  committee  has  filed  no  previous  reports,  the  period 
t>egins  with  the  date  of  the  committee's  first  activity. 
**  Reports  sent  by  registered  or  certified  mail  must  be  postmarked  by  the  mailing  date;  otherwise,  they  must  be  received  by  the  filing  date. 


Dated:  August  23. 1996. 
Lee  Ann  Elliott, 

Chairman,  Federal  Ejection  Commission. 
(FR  Doc.  96-22005  Filed  8-28-96;  8:45  am] 
BiUJNQ  CODE  a71ft-01-M 


GENERAL  SERVICES 
ADMINISTRATION 

Federal  Telecommunications 
Standards 

AGENCY:  Office  of  Policy.  Planning  and 

Evaluation.  GSA. 

ACTION:  Notice  of  adoption  of  Federal 

standard. 

SUMMARY:  The  purpose  of  this  notice  is 
to  announce  the  adoption  of  Federal 
Telecommunications  Standards  (FED- 
STD)).  FEI>STD  1037C     • 
Telecommunications:  Glossary  of 
Telecommunications  Terms  is  approved 
and  will  be  published. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shirley  Radack,  telephone  (301)  975- 
2833,  National  Institute  of  Standards 
and  Technology,  Building  225,  Room 
A-126,  Gaithersburg,  MD  20899. 

SUPPLEMBITARY  INFORMATION: 

1.  The  General  Services 
Administration  (GSA)  is  responsible 
under  the  provisions  of  the  Federal 
Property  and  Administrative  Services 
Act  of  1949,  as  amended,  for  the  Federal 
Standardization  Program. 

2.  On  November  16, 1994,  a  notice 
was  published  in  the  Federal  Register 
(59  FR  59255)  that  a  proposed  FED-STD 
1037C  entitled  Telecommunications: 
Glossary  of  Telecommunications  Terms 
was  being  proposed  for  Federal  use  and 
that  comments  were  requested. 

3.  GSA  and  the  Department  of 
Commerce  (EK3C)  reviewed  the  written 
comments  submitted  by  interested 
parties  and  other  material  available 
relevant  to  this  standard.  GSA  and  DOC 
also  reviewed  the  justification  package 
as  approved  by  the  Federal 
Telecommunications  Standards 
Committee  (FTSC)  and  the  National 
Communications  System  (NCS).  On  the 
basis  of  this  review,  GSA  determined  to 


adopt  the  proposed  standards  as  Federal 
Telecommunications  Standards  (FED- 
STD)  1037C,  Telecommunications: 
Glossary  of  Telecommunications  Terms. 

TTie  justification  package  from  FTCS 
and  NCS,  and  GSA's  analysis  of 
comments  received  in  response  to  the 
notice,  are  part  of  the  public  record  and 
available  for  inspection. 

4.  This  Federal  Telecommunications 
Standard  is  mandatory. 

5.  Requests  for  copies  of  the  Federal 
Telecommunications  Standard  1037C, 
Telecommunications:  Glossary  of 
Telecommunication  Terms  should  be 
directed  to  the  National  Technical 
Information  Service  (NTIS),  U.S. 
Department  of  Commerce,  5285  Port 
Royal  Road,  Springfield.  VA  22161. 
(703)487-4650. 

Dated:  August  7, 1996. 
G.  Martin  Wagner, 

Associate  Administrator,  Office  of  Policy, 
Planning  and  Evaluation. 

Federal  Standard  1037C 

Telecommunications:  Glossary  of 
Telecommunication  Terms 

1 .  Scope:  a.  This  glossary  provides 
standard  definitions  for  the  fields 
subsimied  by  the  umbrella  discipline  of 
telecommunications.  Fields  defined 
herein  include:  antenna  types  and 
measurements,  codes/coding  schemes, 
computer  and  data  communications 
(computer  graphics  vocabulary,  file 
transfer  techniques,  hardware, 
software),  fiber  optics  communication, 
facsimile  types  and  techniques, 
frequency  topics  (frequency  modulation, 
interference,  spectrum  sharing), 
Internet.  ISDN.  LANs  (MANs.  WANs), 
modems,  modulation  schemes, 
multiplexing  techniques,  networking 
(network  management,  architecture/ 
topology),  Nn,  NS/EP,  power  issues, 
PCS/UPT/cellular  mobile,  radio 
communications,  routing  schemes, 
satellite  commimications  security 
issues,  switching  techniques, 
synchronization/timing  techniques, 
telegraphy,  telephony.  TV  (UHF.  VHF. 
cable  TV,  HDTV),  traffic  issues, 
transmission/propagation  concerns 
(signal  loss/attenuation,  transmission 


lines),  video  technology,  and  wave 
propagation/measurement  terminology. 

b.  The  terms  and  accompanying 
definitions  contained  in  this  standard 
are  drawn  from  authoritative  non- 
Govemment  sources  such  as  the 
International  Telecommunication 
Union,  the  International  Organization 
for  Standardization,  the 
Telecommimications  Industry 
Association,  and  the  American  National 
Standards  Institute,  as  well  as  from 
niunerous  authoritative  U.S. 
Government  publications,  the  FTSC 
Subcommittee  to  Revise  FED-STD 
1037B  has  rewritten  many  definitions  as 
deemed  necessary  either  to  reflect 
technology  advances  or  to  make  those 
definitions  that  were  phrased  in 
specialized  terminology  more 
understandable  to  a  broader  audience. 

1 . 1  Applicability:  This  standard 
incorporates  and  supersedes  FED-STD- 
1037B,  June  1991.  Accordingly,  all 
Federal  departments  and  agencies  shall 
use  it  as  the  authoritative  source  of 
definitions  for  terms  used  in  the 
preparation  of  all  teleconrndunications 
documentation.  The  use  of  this  standard 
by  all  Federal  departments  and  agencies 
is  mandatory. 

1 .2  Purpose:  The  purpose  of  this 
standard  is  to  improve  the  Federal 
acquisition  process  by  providing 
Federal  departments  and  agencies  a 
comprehensive,  authoritative  source  of 
definitions  of  terms  used  in 
telecommunications  and  directly  related 
disciplines  by  national,  international, 
and  U.S.  Government 
telecommunications  specialists. 

2.  Requirements  and  Applicable 
Documents:  a.  The  terms  and  definitions 
that  constitute  this  standard,  and  that 
are  to  be  applied  to  the  uses  cited  in 
paragraph  3  below,  are  contained  on 
page  A-1  through  Z-1  of  this  document. 
There  are  no  other  documents 
applicable  to  implementation  of  this 
standard.  A  list  of  acronyms  and 
abbreviations  is  presented  as  Appendix 
A.  The  list  of  abbreviations  and 
acronyms  uses  bold  font  to  identify 
those  term  names  that  are  defined  in 
this  glossary.  An  abbreviated  index  of 
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selected  principal  families  of  related 
term  names  is  presented  in  Appendix  B. 

b.  Within  this  document,  symbols  for 
imits  of  measurement  (and  the  font  type 
for  these  symbols)  are  in  accord  with 
ANSI/IEEE  Std.  260.1-1993.  American 
National  Standard  Letter  Symbols  for 
Units  of  Measurement  (Si  Units, 
Customary  Inch-Pound  Units,  and 
Certain  Other  Units). 

3.  Use:  a.  AH  Federal  departments  and 
agencies  shall  use  the  terms  and 
definitions  contained  herein.  Only  after 
determining  t)ut  a  term  or  definition  is 
not  included  fa  this  document  may 
other  sources  be  used. 

b.  Nearly  all  terms  are  listed 
alphabetically:  a  few  exceptions  to  this 
rule  include  (1)  the  family  of  network 
topologies,  which  are  grouped  imder  the 
definition  of  '*network  topology."  and 
(2)  the  family  of  dispersion  terms, 
which  are  grouped  under  the  definition 
of  "dispersioa"  In  all  cases,  ample 
cross  references  guide  the  reader  to  the 
location  of  the  definition.  Term  names 
containing  numerals  are  alphabetized  as 
though  the  numbers  were  spelled  out; 
thus.  "144- Una  weighting"  will  appear 
in  the  "O"  poftion  of  the  alphabet 
between  the  terms  "on-board 
communication  station"  and  "one-way 
communication."  since  it  is  pronotmced 
as  if  it  were  spielled  "one-forty-fbur  line. 

. . ."  For  user  convenience,  exceptions 
to  the  rule  are  taken  for  entries 
comprising  numerically  consecutive 
teims,  e.g.,  "digital  signal  0,"  . . . 
"digital  signals,"  which  are  grouped 
numerically  fdllowing  the  "digital 
signal"  entry.  , 

c.  An  abbreviation  for  the  term  name 
often  appears  In  parentheses  following 
the  term  nama  When  both  the 
abbreviation  and  the  spelled-out  version 
of  a  term  nama  are  commonly  used  to 
name  an  entity  defined  in  this  glossary, 
the  definition  resides  with  the  more 
commonly  used  version  of  the  term 
name.  If  the  more  commonly  used 
desipiation  is  the  fully  spelled-out  term 
name,  then  tha  definition  resides  imder 
that  name.  If,  however,  the  more 
common  term  name  is  the  abbreviation, 
then  the  definition  rests  with  the 
abbreviated  spelling  of  that  term  name. 
For  example,  the  definition  of  "decibel" 
resides  under  "dB." 

d.  When  mo|e  than  one  definiticm  is 
supplied  for  a  given  term  name,  the 
definitions  are  numbered,  and  the 
general  definition  is  given  first. 
Succeeding  definitions  are  often  specific 
to  a  specialized  discipline,  and  are 
usually  so  identified. 

e.  Notes  on  definitions  are  not  a 
mandatory  part  of  this  document;  these 
notes  are  expository  or  tutorial  in 
nature.  When  a  note  follows  a  source 


citation  (such  as  "(JPl]").  that  note  is 
not  part  of  the  source  document  cited. 
Notes  and  cross  refiarences  apply  only  to 
the  immediately  preceding  definition, 
unless  stated  otherwise. 

f.  Three  types  of  cross  refarences  are 
used:  "Contrast  with."  "Synonyn"  and 

••Coo" 

(1)  "Qmtrast  with"  is  used  for  terms 
that  are  nearly  antonyms,  or  when 
imderstanding  one  concept  is  aided  by 
examining  the  definition  of  its 
counterpart. 

(2)  When  term  names  are 
synonymous,  the  definition  is  placed 
under  only  one  of  the  term  names,  i.e.. 
the  preferred  term  name,  which  is 
generally  the  most  common  name. 
Synonyms  are  listed  for  cross-reiiarence 
purposes  only.  Hie  other  term  name 
entries  contain  only  a  "Synonym" 
listing;  i.e. ,  the  definition  for 
synonymous  term  names  is  not 
repeated.  Terms  labeled  "Colloquial 
synonym"  are  in  occasional  informal 
use,  but  may  be  semantioally  inexact  or 
may  border  on  slang. 

(3)  "See"  is  used  where  an  undefined 
term  name  is  entered  as  a  cross 
reference  only  to  direct  the  reader  to  a 
related  term  name  (or  term  names)  that 
is  (are)  defined  in  the  glossary. 

g.  Term  names  that  are  semantically 
incorrect,  that  have  been  replaced  by 
recent  advances  in  technology,  or  thJat 
have  definitions  that  are  no  longer 
applicable,  are  designated  as 
"deprecated".  In  such  case  the  reader  is 
referred  to  current  term  names,  where 
applicable. 

h.  The  telecommunications  terms 
included  in  this  glossary  either  are  not 
sufficiently  defined  in  a  standard  desk 
dictionary  or  are  restated  for  clarity  and 
convenience.  Likewise,  combinations  of 
such  words  are  included  in  this  glossary 
only  where  the  usual  desk-dictionary 
definitions,  when  used  in  combination, 
are  either  insufficient  or  vague. 

i.  Definitions  that  carry  the  source 
citation  "(47CFR1"  (which  refers  to  Title 
47  U.S.  Code  of  Federal  Regulations),  or 
"INTIAl"  (which  refers  to  the  NTIA 
Manual),  or  the  source  citation  "(RRJ" 
(which  refers  to  the  ITU  Radio 
Regulations)  may  have  a  format  or 
syntax  that  differs  from  the  definitions 
in  the  remainder  of  FED-STD 1037C 
because  the  FTSC  Subcommittee  to 
Revise  FED-STD  1037B  was  not 
authorized  to  make  any  changes 
whatever  to  the  definitions  in  these 
three  dociunents.  One  minor  formatting 
diange  was  made  to  definitions  from 
NSTISSI  No.  4009,  National  Information 
Systems  Secvuity  (INFOSEC)  Glossary, 
cited  [NISI:  Often  the  introductory; 
indefinite  article  or  definite  article  was 
added  at  the  l^eginning  of  the  dted 


definition,  and  that  article  was  added  in 
square  brackets  "(    ]"  to  indicate  that 
its  addition  was  the  only  change  made 
in  the  quoted  definition. 

j.  Figures  have  been  added  to  many 
definitions  throughout  the  glossary  to 
illustrate  complex  concepts  or  systems 
that  are  defined  herein.  With  the 
exception  of  the  figure  called 
"electromagnetic  spectrum,"  these 
figures  are  not  a  mandatory  part  of  this 
document. 

k.  This  standard  contains  two 
appendixes,  neither  of  which  is 
mandatory. 

Appendix  A  consists  of  a  list  of 
abbreviations  used  in  this  glossary.  In  that 
list  the  bold  font  graces  the  term  names  that 
are  defined  in  this  glossary.  Appendix  B 
consists  of  an  abbreviated  index  of  families 
of  defined  terms  whose  technologies  are 
related.  This  index  is  provided  as  a  tool  to 
identify  all  related  terms  within  a  specific 
discipline  so  that  the  reader's  understanding 
of  a  definition  may  be  amplified  by  reading 
related  definitions  within  a  specific 
discipline.  The  index  also  provides  the 
reader  with  information  on  the  breadth  and 
scope  of  disciplines  addressed  in  the 
glossary. 

4.  Effective  Date:  The  use  of  this 
approved  standard  by  U.S.  Government 
departments  and  agencies  is  mandatory, 
effective  180  days  following  the  date  of 
this  standard. 

5.  Changes:  When  a  Federal 
department  or  agency  considers  that  this 
standard  does  not  provide  for  its 
essential  needs,  a  request  for  exception 
should  be  submitted  to  the  National 
Institute  of  Standards  and  Technology 
(NIST)  in  accordance  with  Federal 
Information  Processing  Standards 
Procedures. 

Federal  departments  and  agencies  are 
encouraged  to  submit  updates  to  this 
standard;  those  updates  will  be 
considered  for  the  next  revision  of  this 
standard.  Submit  suggested  changes  to 
the  National  Communications  System, 
whose  address  is  given  below.  Office  of 
the  Manager,  National  Communications 
System,  Office  of  Technology  and 
Standards,  701  South  Court  House 
Road,  Arlington,  VA  22204-2198. 

(PR  Doc  96-22062  Piled  8-28-96;  8:45  am) 


Federal  Tatacommunications 
Standarda 

aqbicy:  Office  of  Policy.  Planning  and 

Evaluation.  GSA. 

ACTION:  Notice  of  adoption  of  Federal 

standard. 

SUMMARY:  The  purpose  of  this  notice  is 
to  annoimce  the  adoption  of  Federal 
Telecommimications  Standards  (FED- 
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STD).  FED-STD  1052 
Telecommunications:  High  Frequency 
Radio  Modems  is  approved  and  will  be 
published. 

FOR  FURTHER  INFORftMTION  CONTACT: 
Shirley  Radack,  telephone  (301)  975- 
2833,  National  Institute  of  Standards 
and  Technology,  Building  225,  Room 
A-126,  Gaitherburg,  MD  20899. 

SUPPLBMENTARY  INFORMATION: 

1.  The  General  Services 
Administration  (GSA)  is  responsible 
under  the  provisions  of  the  Federal 
Property  and  Administrative  Services 
Act  of  1949,  as  amended,  for  the  Federal 
Standardization  Program. 

2.  On  November  28, 1994,  a  notice 
was  published  in  the  Federal  Register 
(59  FR  60849)  that  a  proposed  FED-STD 
1052  entitled  Telecommunications: 
High  Frequency  Radio  Modems:  was 
being  proposed  for  Federal  use  and  that 
comments  were  requested. 

3.  GSA  and  the  Department  of 
Commerce  (DOC)  reviewed  the  written 
comments  submitted  by  interested 
parties  and  other  material  available 
relevant  to  this  standard.  GSA  and  DOC 
also  reviewed  the  justification  package 
as  approved  by  the  Federal 
Telecommunications  Standards 
Committee  (FTSC)  and  the  National 
Communications  System  (NCS).  On  the 
basis  of  this  review,  GSA  determined  to 
adopt  the  proposed  standards  as.  Federal 
Telecommunications  Standards  (FED- 
STD)  1052,  Telecommunications:  High 
Frequency  Radio  Modems. 

The  justification  package  from  FTCS 
and  NCS,  and  GSA's  analysis  of 
comments  received  in  response  to  the 
notice,  are  part  of  the  pubhc  record  and 
available  for  inspection. 

4.  A  copy  of  the  standard  is  provided 
as  an  attachment  to  this  notice.  Requests 
for  copies  of  Federal 
Telecommunications  Standards  1052 
should  be  directed  to  the  National 
Technical  hiformation  Service  (NTIS), 
U.S.  Department  of  Commerce,  5285 
Port  Royal  Road,  Springfield,  VA  22161, 
(703)  487-4650. 

Dated:  August  7, 1996. 
G.  Martin  Wagner, 

Associate  Administrator,  Office  of  Policy, 
Planning  and  Evaluation. 

Federal  Standard  1052 

Telecommunications:  HF  Radio 
Modems 

1.  Scope:  The  terms  and 
accompanying  definitions  contained  in 
this  standard  are  drawn  from 
authoritative  non-Government  souroes 
such  as  the  International 
Telecommunication  Union,  the 
International  Organization  for 


Standardization,  the 
Telecommunications  Industry 
Association,  and  the  American  National 
Standards  Institute,  as  well  as  from 
numerous  authoritative  U.S. 
Government  publications.  The  Federal 
Telecommunications  Standards 
Committee  (FTSC)  HF  Radio  Standards 
Development  Working  Group  (SDWG) 
developed  a  family  of  High  Frequency 
Radio  specifications  that  defines  the 
necessary  technical  parameters  for  HF 
radio  connections.  Federal  Standard 
1052  is  one  of  the  family  of  standards 
to  be  used  in  conjunction  with  the 
interoperability  criteria  for  HF  radio 
automatic  operation. 

l.i.  Applicability:  All  Federal 
departments  and  agencies  shall  use 
Federal  Standard  1052  as  the 
authoritative  source  of  definitions  for 
■terms  used  in  the  preparation  of  all 
telecommunications  documentation. 
The  use  of  this  standard  by  all  Federal 
departments  and  agencies  is  mandatory. 

1 .2.  Purpose:  The  purpose  of  this 
standard  is  to  improve  the  Federal 
Acquisition  process  by  providing 
Federal  departments  and  agencies  with 
a  comprehensive,  authoritative  source 
for  details  of  basic  automatic 
networking  operations  in  HF  radio. 

2.  Requirements  and  Applicable 
Documents:  The  HF  radio  terms  and 
definitions  constitute  this  standard,  and 
are  to  be  applied  to  the  design  and 
procurement  of  HF  radio  equipment 
requiring  operations  in  stressed 
envirormients.  There  are  a  family  of 
Federal  Teleconmiunications  Standards 
that  may  be  applicable  to 
implementation  of  this  standard  and 
these  are  listed  in  the  standard. 

3.  Use:  All  Federal  departments  and 
agencies  shall  use  this  standard  in  the 
design  and  procurement  of  HF  radio 
modem  equipment.  Only  after 
determining  that  a  requirement  is  not 
included  in  this  document  may  other 
sources  be  used. 

4.  Effective  Date:  TTie  use  of  this 
approved  standard  by  U.S.  Government 
departments  and  agencies  is  mandatory, 
effective  180  days  following  the 
publication  date  of  this  standard. 

5.  Changes:  Federal  departments  and 
agencies  are  encouraged  to  submit 
updates  and  corrections  to  this 
standard,  which  will  be  considered  for 
the  next  revision  of  this  standard. 
Suggested  changes  should  be  sent  to: 
National  Communications  System, 
Office  of  Technology  and  Standards, 
701  South  Court  House  Road,  Arlington, 
VA  22204-2198. 

(FR  Doc.  96-22063  Filed  fr-28-96;  8:45  am) 
BILLMQCOOE  aSIfr-M-M  *" 


Federal  Telecofmnunications 
Standards 

AOENCY:  Office  of  Policy.  Planning  and 
Evaluation,  GSA. 

ACTION:  Notice  of  correction  of  Federal 
standard. 

SUMMARY:  The  purpose  of  this  notice  is 
to  announce  a  clarification  in  the 
Federal  Telecommunications  Standards 
(FED-STD);  FEI>-STD  1045A 
Telecommunications:  High  Frequency 
Radio  Automatic  Link  Establishment 
FOR  FURTHER  INFORMATION  CONTACT: 
Shirley  Radack,  telephone  (301)  975- 
2833,  National  Institute  of  Standards 
and  Technology,  Building  225,  Room 
A-126,  Gaithersburg,  MD  20899. 

SUPPLEMENTARY  INFORMATION:  1.  llie 
General  Services  Administration  (GSA) 
is  responsible  under  the  provisions  of 
the  Federal  Property  and  Administrative 
Services  Act  of  1949,  as  amended,  for 
the  Federal  Standardization  Program. 

2.  The  National  Communications 
System  requested  a  clarification 
sentence  be  added  to  paragraph  5.3.4  of 
the  FED-^TD  1045A.  GSA  reviewed  and 
approved  the  incorporation  of  the 
following  clarification: 

"ALE  stations  shall  employee  the 
individual  calling  protocol  (using  a 
three-way  handshake),  specific  between 
stations  after  a  link  has  been 
established". 

All  existing  copies  of  the  standard 
should  be  amended  with  this 
clarification  sentence. 

3.  Requests  for  copies  of  Federal 
Telecommunications  Standard  1045A 
should  be  directed  to  the  GSA  Federal 
Supply  Bureau  (FSSB),  Specifications 
Section,  Suite  8100,  490  East  L'Enfant 
Plaza,  SW.,  Washington,  DC  20407; 
telephone  (202)  755-0325. 

Dated:  August  7, 1996. 
G.  Martin  Wagner, 

Associate  Administrator,  Office  of  Policy, 
Planning  and  Evaluation. 
(FR  Doc.  96-22064  Filed  8-28-96;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

PNFO-e6-24] 

Proposed  Data  Collections  SutMnitted 
for  Public  Comment  arKl 
Recommendations 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 


45430 


Federal  Register  /  Vol.  61,  No.  169  /  Tliursday.  August  29.  1996  /  Notices 


Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  QCDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  mort  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Qearance  Officer  on  (404)  639-7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enh^ce  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
for  other  forms  of  information 
technology.  Send  comments  to  Wilms 
Johnson,  CDC  Reports  Clearance  Officer, 


1600  Clifton  Road,  MS-4)24,  Atlanta, 
GA  30333.  Written  comments  should  be 
received  within  60  days  of  this  notice. 

Proposed  Pra|0cts 

1.  Biomechanical  Stress  Control  in 
Drywall  Installation — New-Drywall 
installers  represented  approximately 
1.42%  of  the  construction  work  force  in 
1992.  Based  on  analysis  of  the 
Supplementary  Data  System  (BLS)  of  21 
states,  the  compensable  injury/ 
incidence  rate  (27.5  cases  per  100 
woriiers  for  this  group)  was  nearly  three 
times  the  injury  rate  of  9.5  for  all  other 
construction  occupations  combined,  in 
1987.  Data  firom  the  1992  and  1993 
Annual  Survey  of  Occupational  Injuries 
and  Illnesses  (BLS)  indicated  that  there 
were  an  estimated  4,680  traimiatic 
injuries  among  drywall  installers 
involving  days  away  firom  work  in  the 
constructiCHi  indtistry  in  1992,  and 
4,122  in  1993.  In  1993,  bodily  reaction 
and  exertion  (31.8%).  falls  (28.6%),  and 
contact  with  objects  (24.6%)  were  the 
leading  events  of  injury  and  illness 
involving  days  away  firom  worL  As  a 


result,  sprains  and  strains  (40.6%) 
constituted  the  most  firequent  nature  of 
injuries  and  illnesses  category  in  1994. 

To  gain  an  understanding  of  these 
injiuies,  NIOSH  has  initiatMl  this 
project  to  examine  different  approaches 
in  both  field  and  laboratory  settings  to 
idfflitify  and  control  the  high-risk 
activities  associated  with  the  traiunatic 
injuries  and  overexertion  hazards  of 
drywall  installation  work.  One  of  the 
field  study  components  for  this  project 
is  to  identify  high-risk  tasks  and 
activities  for  drywall  installers,  using  a 
dryvrall  installation  survey  which  was 
developed  at  NIOSH.  The  findings  of 
this  survey  will  provide  further 
understanding  and  focus  laboratory 
research  efforts  on  the  most  hazardous 
tasks/activities  of  drywall-installation 
work.  Study  populations  will  include 
drywall  installers  or  construction 
workers  with  drywall  installation 
exfterience.  Each  questionnaire  will  take 
approximately  20  minutes  to  complete, 
llie  total  cost  to  respondents  is 
estimated  at  $500. 


Respondents 


No.  of 
Respond- 
ents 


No.o( 
Re- 
sponses/ 
Respond- 
ent 


Avg.  Bur- 
den/Re- 
sponse 

(inhrs.) 


Total  Bur- 
den (in 
hre.) 


OrywaH  InstaMrs 
Total 


75 


.20 


25 
25 


Dated:  AugiM  28. 1M6. 
WibM  G.  \oh»mm. 

Acting  Associate  Director  for  Policy  Planning 
And  Evaluation,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
[FR  Doc  96-22036  Filed  8-28-96;  8:45  am] 

i4lt 


Workers'  Family  Protection  Tasit 
Force:  Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463).  the  National  Institute 
for  Occupational  Safety  and  Health 
(NIOSH).  Centers  for  Disease  ContiDl 
and  Prevention  (CDC),  announces  the 
following  conunittee  meeting. 

Name:  Workers'  Family  Protecticm  Task 
Force. 

Times  and  Dates:  9  a.m.-4  p.m.,  September 
18,  1996.  9  a.m.-4  p.m.,  September  19,  1996. 

Place:  Department  of  Labor  Building,  200 
Constitution  Avenue,  NW.,  Room  C-5521, 
Seminar  Room  4,  Washington,  DC  20210. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  roc»n 
accommodates  approximately  50  people. 

Purpose:  The  purpose  of  the  meeting  is  to 
discuss  the  dreft  working  report  of  the 
Workers'  Family  Protection  Task  Force 


(WFPTF).  The  Task  Force  is  comprised  of 
representatives  from  industry,  labor, 
government,  and  academia.  The  draft 
working  report  identifies  research  needs 
based  on  review  of  the  "Report  to  Congress 
on  Workers'  Home  Contamination  Study 
Conducted  Under  the  Workers'  Family 
Protection  Act  (29  U.S.C.  671a)." 

The  Task  Force  is  required  to  determine  if 
additional  data  is  needed;  determine  the 
feasibility  of  developing  additional  data;  and 
develop  an  investigative  strategy  to  obtain 
the  data. 

Matters  To  Be  Discussed:  Agenda  items 
will  include  a  review  of  the  WFPTF  charter, 
an  overview  and  discussion  of  each  section 
of  the  draft  report,  a  description  of  the  Work 
Groups;  and  plans  for  development  and 
distribution  of  the  final  report. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Persons  for  Additional 
Information:  Technical  information  may  be 
obtained  firom  Elizabeth  Whelan,  Ph.D., 
Executive  Secretary,  NIOSH,  CDC,  4676 
Columbia  Parkway,  M/S  R15,  Cincinnati. 
Ohio  45226,  telephone  513/841-4437.  Copies 
of  the  "Report  to  Congress  on  Workers'  Home 
Contamination  Study  Conducted  Under  the 
Workers'  Family  Protection  Act  (29  U.S.C 
671a)"  and  the  draft  working  report  can  be 
obtained  from  Pam  Graydon,  Administrative 
Assistant,  NIOSH,  CDC,  4676  Columbia 
Parkway.  M/StOS/CSO.  Qncinnati.  Ohio 


45226,  telephone  513/533-6312.  Copies  of 
the  draft  working  report  will  also  be  available 
at  the  meeting. 

Dated:  August  22, 1996. 
Carolyn  J.  RumbII. 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

[FR  Doc.  96-22039  Filed  8-28-96;  8:45  am] 
BNJJNQ  cooc  4i«a-i»-ai 


Administration  for  ChUdien  and 
Families 

Submission  for  OMB  Review; 
Comment  Request 

Title:  Adoption  and  Foster  Care 
Analysis  and  Reporting  System 
(AFCARS),  titie  IV-^  and  title  IV-^. 

OMB  No.;  0980-0267. 

Description:  Section  479  of  titie  IV-E 
of  the  Social  Seciuity  Act  directs  States 
to  establish  and  implement  an  adoption 
and  foster  care  reporting  system.  The 
purpose  of  the  data  collected  is  to 
inform  State/Federal  policy  decisions, 
program  management,  respond  to 
Congressional  and  Department 
inquiries.  Specifically,  the  data  is  used 
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to  short/long-tenn  budget  projections,         will  provide  infonnation  about  foster 
trend  analysis,  and  target  areas  for  care  placements,  adoptive  parents, 

improved  technical  assistance.  The  data     lengUi  of  time  in  care,  delays  in 


termination  of  parental  rights  and 
placements  for  adoption. 
Respondents:  State  governments. 


Instrument 

Number  of 
respondents 

Numt>ef  o1  re- 
sponses per 
respondent 

Average  bw- 

den  hours  per 

response 

Total  Ixirden 
hours 

Reporting  system _ „ 

51 

2 

3.251 

331,602 

Estimated  Total  Annual  Burden 
Hours:  331,602. 

Additional  Information:  Copies  of  the 
proposed  collection  may  be  obtained  by 
writing  to  The  Administration  for 
Children  and  Families,  Office  of 
Information  Services,  Division  of 
Information  Resource  Management 
Services,  370  L'Enfant  Promenade,  S.W., 
Washington,  D.C.  20447,  Attn:  ACF 
Reports  Clearance  Officer. 

OMB  Comment:  OMB  is  required  to 
make  a  decision  concerning  the 
collection  of  information  between  30 
and  60  days  after  publication  of  this 
document  in  the  Federal  Register. 
Therefore,  a  comment  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  following:  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project,  725  17th  Street,  NW., 
Washington,  DC  20503,  Attn:  Ms. 
Wendy  Taylor. 

Dated:  August  26, 1996. 
BobSargis, 

Acting  Reports  Clearance  Officer,  Office  of 
Information  Management  Services. 
(FR  Doc.  9&-22t)50  Filed  8-28-96;  8:45  ami 
BILLMQ  CODE  4184-41-M 


Food  and  Drug  Administration 
[Docket  No.  96N-0185] 

Agency  Infomurtion  Coliection 
Activities:  Proposed  Collection; 
Comment  Request;  Reinstatement 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995, 
Federal  agencies  are  required  to  publish 
notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
reinstatement  of  an  existing  collection 
of  information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 


notice.  This  notice  solicits  comments  on 
the  Cosmetic  Product  Voluntary 
Reporting  Program. 

DATES:  Submit  written  comments  on  the 
collection  of  infonnation  by  October  28, 
1996. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Parklawn  Dr..  rm.  1-23. 
Rockville,  MD  20857.  All  comments 
should  be  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charity  B.  Smith,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  rm.  16B-19.  Rockville. 
MD  20857,  301-827-1686. 

SUPPLEMENTARY  INFORMATION:  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3506(c)(2)(A))  requires  Federal  agencies 
to  provide  a  60-day  notice  in  the 
Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  reinstatement 
of  an  existing  collection  of  information. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c).  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  listed  below. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the  . 
information  will  have  practical  utility; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection.of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 


Cosmetic  Product  Voluntary  Reporting 
Program  (21  CFR  720A,  720.«,  720.8(b)) 
(OMB  Control  Number  0910—0030— 
Reinstatement) 

Under  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (the  act)  cosmetic 
products  that  are  adulterated  under 
section  601  of  the  act  (21  U.S.C.  361)  or 
misbranded  under  section  602  of  the  act 
(21  U.S.C.  362)  cannot  legally  be 
distributed  in  interstate  commerce.  To 
assist  FDA  in  carrying  out  its 
responsibility  to  regulate  cosmetics  FDA 
requests,  under  part  720  (21  CFR  part 
720),  but  does  not  require,  that  firms 
that  manufacture,  pack,  or  distribute 
cosmetics  file  an  ingredient  statement 
for  each  of  their  products  with  the 
agency  (§  720.4).  Ingredient  statements 
for  new  submissions  (§  720.1)  are 
reported  on  Form  FDA  2512,  "Cosmetic 
Product  Ingredient  Statement"  and 
Form  FDA  2512a,  a  continuation  form. 
Changes  in  product  formulation 
(§  720.6)  are  also  reported  on  Forms 
FDA  2512  and  FDA  2512a.  When  a  firm 
discontinues  the  commercial 
distribution  of  a  cosmetic.  FDA  requests 
that  the  firm  file  Form  FDA  2514. 
"Discontinuance  of  Commercial 
Distribution  of  Cosmetic  Product 
Formulation"  (§  720.6).  If  any  of  the 
information  submitted  on  or  with  these 
forms  is  confidential,  the  firm  may 
submit  a  request  for  confidentiality 
under  §  720.8. 

FDA  uses  the  information  received  on 
these  forms  as  input  for  a  computer- 
based  information  storage  and  retrieval 
system.  These  voluntary  formula  filings 
provide  FDA  with  the  best  information 
available  about  cosmetic  product 
formulations,  ingredients  and  their 
frequency  of  use,  businesses  engaged  in 
the  manufacture  and  distribution  of 
cosmetics,  and  approximate  rates  of 
product  discontinuance  and  formula 
modifications.  FDA's  database  also  lists 
cosmetic  products  containing 
ingredients  suspected  to  be  carcinogenic 
or  otherwise  deleterious  to  humans  and 
the  public  health  generally.  The 
information  provided  under  the 
Cosmetic  Product  Voluntary  Reporting 
Program  assists  FDA  scientists  in 
evaluating  reports  of  alleged  injuries 
and  adverse  reactions  to  the  use  of 
cosmetics.  The  information  also  is 
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utilized  in  defining  and  planning 
analytical  and  toxicological  studies  . 
pertaining  lo  cosmetics. 

FDA  shaijes  nonconfidential 
infonnaticM^  from  its  files  on  cosmetics 
with  consulners,  medical  professionals, 
and  industry.  For  example,  by 
submitting  a  Freedom  of  Information 
Act  request^  consumers  can  obtain 


information  about  which  products  do  or 
do  not  contain  a  specified  ingredient 
and  about  the  levels  at  which  certain 
ingredients  are  typically  used. 
Dermatologists  use  FDA  files  to  cross- 
reference  allergens  found  in  patch  test 
kits  with  cosmetic  ingredients.  The 
Cosmetic,  Toiletry,  and  Fragrance 


Association,  which  is  conducting  a 
review  of  ingredients  used  in  cosmetics, 
has  relied  on  data  provided  by  FDA  in 
selecting  ingredients  to  be  reviewed 
based  on  fi«quency  of  use. 

FDA  estimates  the  biu^den  of  the 
Cosmetic  Product  Voluntary  Reporting 
Program  as  follows: 


ESTIMATED  Annual  Reporting  Burden 

21CFR 

Section 

Form  No. 

No.  of 
Respondents 

Annual 

Frequency  per 

Response 

Total  Annual 
Responses 

Hours  per 
Response 

Burden  Hours 

720.1  &  720.4  (new  sub- 

FDA 2512C512a 

560 

42 

2.310 

0.50 

1.155 

missions) 
720.4  &  720.6 

FDA  2512C512a 

560 

1.4 

770 

0.33 

254 

(amendmetits) 
720.6  (nottcei  of  dis- 

FDA 2514 

560 

4.5 

2,500 

0.1 

250      * 

continuance) 

720.8  (reque$t  tor  con- 

- 

2 

1.0 

2 

1.5 

3 

ridentiallty) 
Total 

1,662 

there  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection. 


This  estitiate  is  based  on  the  number 
and  frequency  of  submissions  received 
in  the  past  ftnd  on  dlicussions  between 
FDA  staff  and  respondents  during 
routine  conununications.  The  actual 
time  required  for  each  submission  will 
vary  in  relajtion  to  the  size  of  the 
company  atid  the  breadth  of  its 
marketing  Activities. 

Dated:  August  21, 1996. 
WUham  K.  Hubbard, 
Associate  Cdpunissioner  for  Policy 
Coordination 
[FR  Doc.  96-122121  Filed  8-28-96;  8:45  am) 

BILUNQ  COOe  41M-01-P 


io6N-0261] 


[Docket  No. 


Agency  Inlbnnation  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Reinstatement 

AQB4CY:  F<^  and  Drug  Administration, 
HHS. 


action:  No^ce. 

YtThe 
str^tic 


summary:  The  Food  and  Drug 
Administr4tion  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  oollection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995, 
Federal  agencies  are  required  to  publish 
notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
reinstatement  of  an  existing  collection 
of  information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  Thi|B  notice  solicits  comments  on 
requiremei  its  relating  to  the  submission 


of  reclassification  petitirms  for  medical 
devices. 

DATES:  Submit  written  comments  on  the 
collection  of  information  by  October  28, 
1996. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
12420  Parklawn  Dr.,  rm.  1-23. 
Rockville,  MD  20857.  All  comments 
should  be  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  dociunent. 
FOR  FURTHER  INFORMATION  CONTAOT: 
Charity  B.  Smith,  Office  of  Information 
Resources  Management  (HFA-250). 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  rm.  16B-19,  Rockville, 
MD  20857,  301-827-1686. 
SUPPLEMBITARY  INFORMATION:  Under  the 
Paperwork  Reduction  Act  of  1995 
(PRA),  44  U.S.C.  3501-3520,  Federal 
agencies  must  obtain  approval  from  the 
(Dffice  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  reinstatement 
of  an  existing  collection  of  information, 
before  submitting  the  collection  to  OMB 


for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  listed  below. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  acciuBcy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Reclassification  Petitions  for  MecMcal 
Devices— 21  CFR  Part  860  (OMB  Control 
Number  091 0-01 38) 

Type  of  OMB  Approval  Requested: 
Reinstatement  Without  Change  of  a 
Previously  Approved  Collection  for 
Which  Approval  has  Expired 

FDA  has  the  responsibility  under 
sections  513(e),  513(f),  514(b),  515(b), 
and  520(1)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
360c(e)  and  (f),  360d(b),  360e(b),  and 
360j(l))  and  21  CFR  part  860,  subpart  C, 
to  collect  data  and  information 
contained  in  reclassification  petitions. 
The  reclassification  provisions  of  the  act 
allow  any  person  to  petition  for 
reclassification  of  a  medical  device  fitim 
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any  one  of  three  classes  (I,  n,  m)  to 
another  class.  The  reclassification 
procedures  regulation  (§860.123) 
requires  the  submission  of  sufficient, 
valid  scientific  evidence  demonstrating 
that  the  proposed  classification  will 
provide  a  reasonable  assurance  of  safety 
and  effectiveness  of  the  device  for  its 


intended  use.  The  reclassification 
provisions  of  the  act  serve  primarily  as 
a  vehicle  for  manufacturers  to  seek 
reclassification  fi-om  a  higher  to  a  lower 
class,  thereby  reducing  the  regulatory 
requirements  applicable  to  a  particular 
device.  The  reclassification  petitions 
requesting  downclassification  fixim  class 


HI  to  class  n  or  class  I,  if  approved, 
provide  an  alternative  route  to  the 
market  in  lieu  of  premarket  approval  for 
class  III  devices. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Estimated  Annual  Reporting  Burden 

21  CFR  Section 

No.  of  Respondents 

Annual  Frequency  per 
Response 

Total  Annual  Re- 
sponses 

Hours  pef  Response 

Total  Hours 

860.123 

11 

1 

11 

1 

500 

5.500 

There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


Based  on  current  trends,  FDA 
anticipates  that  11  petitions  will  be 
submitted  each  year.  The  time  required 
to  prepare  and  submit  a  reclassification 
petition,  including  the  time  needed  to 
assemble  supporting  data,  averages  500 
hours  per  petition.  This  average  is  based 
uppn  estimates  by  FDA  administrative 
and  technical  staff  who  are  familiar  with 
the  requirements  for  submission  of  a 
reclassification  petition,  have  consulted 
and  advised  manufactiuers  on  these 
requirements,  and  have  reviewed  the 
dociunentation  submitted. 

Dated:  August  21. 1996. 
Wiiliam  K.  Hubbard, 

Associate  Commissioner  for  Policy 
Coordination. 

[PR  Doc.  96-22122  Filed  8-28r-96;  8:45  am] 
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[Docket  No.  96E-0113] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  VEXOL™ 

AQBICY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SIMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
VEXOLT^  and  is  publishing  this  notice 
of  that  determination  as  required  by 
law.  FDA  has  made  the  determination 
because  of  the  submission  of  an 
apphcation  to  the  Commissioner  of 
Patents  and  Trademarks,  Department  of 
Commerce,  for  the  extension  of  a  patent 
which  <:laims  that  human  drug  product. 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (JiFA- 
305),  Food  and  Drug  Administration, 
12420  Parklawn  Dr.,  rm.  1-23, 
Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  J.  Malkin,  Office  of  Health  Affairs 


(HFY-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-1382. 
SUPPt.EMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  appUcant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  VEXOL''t^ 
(rimexolone).  VEXOL''"'^  is  indicated  for 
the  treatment  of  postoperative 
inflammation  following  ocular  surgery 
and  in  the  treatr.ient  of  anterior  uveitis. 
Subsequent  to  this  approval,  the  Patent 


and  Trademark  Office  received  a  patent 
term  restoration  application  for 
VEXOLTM  (U.S.  Patent  No.  4,686,214) 
from  Alcon  Laboratories,  Inc..  and  the 
Patent  and  Trademark  Office  requested 
FDA's  assistance  in  determining  this 
patent's  eligibiUty  for  patent  term 
restoration.  In  a  letter  dated  May  13, 
1996,  FDA  advised  the  Patent  and 
Trademark  Office  that  this  human  drug 
product  had  undergone  a  regulatory 
review  period  and  that  the  approval  of 
VEXOL'TM  represented  the  first 
permitted  commercial  marketing  or  use 
of  the  product.  Shortly  thereafter,  the 
Patent  and  Trademark  Office  requested 
that  the  FDA  determine  the  product's 
regulatory  review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
VEXOL™  is  1,779  days.  Of  this  time, 
1,566  days  occurred  during  the  testing 
phase  of  the  regulatory  review  period, 
while  213  days  occurred  during  the 
approval  phase.  These  periods  of  time 
were  derived  fix)m  the  following  dates: 

1.  The  date  an'exemption  under 
section  505(i)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  355(i)) 
became  effective:  February  17, 1990. 
FDA  has  verified  the  applicant's  claim 
that  the  date  that  the  investigation  new 
drug  application  (IND)  became  effective 
was  on  February  17, 1990. 

2.  The  date  the  apphcation  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section 
505(b)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act.  June  1, 1994.  The 
applicant  claims  May  31,  1994,  as  the 
date  the  new  drug  application  (NDA)  for 
VEXOL™  (NDA  20-474)  was  initially 
submitted.  However,  FDA  records 
indicate  that  NDA  20-474  was 
submitted  on  June  1, 1994. 

3.  The  date  the  application  was 
approved:  December  30,  1994.  FDA  has 
verified  the  applicant's  claim  that  NDA 
20-474  was  approved  on  December  30, 
1994. 


45434 


Federal  Register  /  Vol.  61,  No.  169  /  Thursday,  August  29,  1996  /  Notices 


This  detbmnination  of  the  regulatory 
review  peiiod  establishes  the  maximum 
potential  l^gth  of  a  patent  extension. 
However,  Ihe  U.S.  Patent  and 
Trademark  OfBce  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  appl^tion  for  patent  extension, 
this  appli<£nt  seeks  995  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  befo^  October  28, 1996,  submit  to 
the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA, 
on  or  befoie  February  24, 1996,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  Tolmeet  its  burden,  the  petition 
must  conti^n  sufificient  facts  to  merit  an 
FDA  investigation.  (See  H.  Kept.  857, 
part  1.  98th  Cong.,  2d  sess..  pp.  41-42, 
1984.)  Fet^ons  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Conunents  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  th^  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of]  this  document.  Conunents 
and  petitions  may  he  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  At^st  16. 1996. 
Stuart  L.  Nightiogale, 
Associate  Ccmmissioner  for  Health  Affairs. 
[PR  Doc  96f  22123  Filed  8-28-96;  8:45  am] 
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Sciences  for  leadership  training  and 
diversity,  with  a  particular  focus  upon 
women's  health  issues. 
FOn  FURTHER  INFORMATION  CONTACT: 
Additional  information  may  be  obtained 
from  Mrs.  Charlotte  G.  Pascoe,  Director, 
Division  of  Facilities  Compliance  and 
Recovery,  Bureau  of  Health  Resources 
Development,  Health  Resources  and 
Services  Administration,  5600  Fishers 
Lane,  Room  7-47,  Rockville,  MD  20857. 
The  telephone  number  is  (301)  443- 
4303  and  the  FAX  number  is  (301)  443- 
0619. 

Other  Grant  Informatkni 

Certification  Regarding  Environmental 
Tobacco  Smoke 

The  Public  Health  Service  strongly 
encourages  all  grant  and  contract 
recipients  to  provide  a  smoke- free 
workplace  and  to  promote  the  non-use 
of  all  tobacco  products.  In  addition, 
Public  Law  103-227,  the  Pro-Children 
Act  of  1994,  prohibits  smoking  in 
certain  facilities  (or  in  some  cases,  any 
portion  of  a  facility)  in  which  regular  or 
routine  education,  library,  day  care, 
health  care  or  early  childhood 
development  services  are  provided  to 
children. 

OMB  Catalog  of  Federal  Domestic 
Assistance 

The  number  for  the  Project  Grants  for 
Renovation  or  Construction  of  Non- 
Acute  Health  Care  Facilities  is  93.887. 

Dated:  August  26, 1996. 
Giro  V.  Sumaya, 

Administrator. 

(PR  Doc.  96-22120  Filed  8-28-M:  8:45  am) 

aaiMQ  COM  41W-15-P 


material  and  personal  information 
concerning  individuals  associated  with 
the  applications,  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

On  September  18,  from  9  a.m.  to  5 
p.m.,  this  portion  of  the  meeting  will  be 
open  to  the  public  for  announcements 
and  reports  of  administrative, 
legislative,  and  program  developments 
in  the  drug  abuse  field.  Attendance  by 
the  pubUc  will  be  limited  to  space 
available. 

A  summary  of  the  meeting  and  a 
roster  of  committee  membera  may  be 
obtained  from  Ms.  Camilla  L.  Holland, 
NIDA  Committee  Management  Officer, 
National  Institutes  of  Health,  Parklawn 
Building,  Room  10-42,  5600  Fishers 
Lane,  Rockville,  Maryland  20857  (301/ 
443-2755). 

Substantive  program  information  may 
be  obtained  from  Ms.  Eleanor  C. 
Friedenberg,  Room  10-42,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville, 
Maryland  20857,  (301/443-2755). 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Eleanor  C.  Friedenberg  in 
advice  of  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.277,  Drug  Abuse 
Research  Scientist  Development  and 
Research  Scientist  Awards:  93.278,  Drug 
Abuse  National  Research  Service  Awards  for 
Research  Training;  93.279,  Drug  Abuse 
Research  Programs) 

Dated:  August  23, 1996. 
Sman  K.  Feldman, 
Committee  Management  Officer,  NIH. 
[PR  Doc.  96-22112  Filed  8-28-96;  8:45  am] 
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H«altti  Reiources  and  Services 
Administration 

Project  Qrttnts  for  Renovation  or 
Construction  of  Non-Acute  Health  Care 
Facilities 

agency:  Health  Resources  and  Services 

Administration,  HHS. 

ACTION:  Ndtice  of  single  source  awards. 

summary:  the  Health  Resources  and 
Services  Administration  (HRSA) 
announces  the  award  of  two  grants 
under  the  program  authority  of  Section 
1610(b)  of  the  Public  Health  Service 
Act.  Awards  in  the  amount  of 
$3,929,6od  each  were  issued  to  the 
School  of  Dental  Medicine  at  the 
Universityl  of  Pennsylvania  to  link  basic 
research  in  oral  health  care  with  clinical 
care  for  in  ectious  diseases,  especially 
for  those  p  atients  with  HIV,  and  to  the 


Allegheny 


University  of  the  Health 


National  Institutes  of  Heelth 

National  institute  on  Dnjg  Abuse; 
Notice  of  Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  National  Advisory  Council  on  Drug 
Abuse,  National  Institute  on  Drug  Abuse 
(NIDA)  on  September  17-18, 1996,  at 
the  Parklawn  Building,  Conference 
Rooms  G,  H,  and  I,  5600  Fishers  Lane, 
Rockville,  MD  20857. 

On  September  17,  from  9  a.m.  to  4 
p.m.,  in  accordance  with  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  Title  5,  U.S.C.  and  section 
10(d)  of  Pubhc  Law  92-463,  this  portion 
of  the  meetingjvill  be  closed  to  the 
public  for  the  review,  discussion,  and 
evaluation  oi  grant  applications.  These 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 


National  Institute  of  Dental  Research; 
Notice  of  a  Meeting  of  the  National 
Advisory  Dental  Research  CouncH 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  a  meeting  of 
the  National  Advisory  Dental  Research 
Council,  National  Institute  of  Dental 
Research,  on  September  16-17, 1996. 
The  meeting  of  the  full  Council  will  be 
open  to  the  public  on  September  16 
fitjm  2:00  p.m.  to  recess,  Conference 
Room  10,  Sixth  Floor,  Building  31, 
National  Institutes  of  Health,  Bethesda, 
Maryland,  for  general  discussion  and 
program  presentations.  Attendance  by 
the  public  will  be  limited  to  space 
available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  Title  5,  U.S.C.  and  section 
10(d)  of  Public  Law  92-463,  the  meeting 
of  the  Council  will  be  closed  to  the 
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public  on  September  17, 8:30  a.m.  to 
adjournment,  for  the  review,  discussion 
and  evaluation  of  individual  grant 
applications.  These  applications  and 
information  concerning  individuals 
associated  with  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  applications  and 
reports,  the  disclosure  of  which  would 
constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Dr.  Dushanka  V.  Kleinman,  Executive 
Secretary,  National  Advisory  Dental 
Research  Council,  and  E)eputy  Director, 
National  Institute  of  Dental  Research, 
National  histitutes  of  Health,  Building 
31,  Room  2C39,  Bethesda,  Maryland 
20892.  (telephone  (301)  496-9469)  will 
furnish  a  roster  of  committee  members, 
a  siunmary  of  the  meeting,  and  other 
information  pertaining  to  the  meeting. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  Executive  Secretary  listed 
above  in  advance  of  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.121,  Oral  Diseases  and 
Disorders  Research) 

Dated:  August  26, 1996. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
(PR  Doc.  96-22113  Filed  8-28-96;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4086-N-36] 

Government  National  Mortgage 
Association;  Notice  of  Proposed 
Information  Collection  for  Public 
Comments 

agency:  Government  National  Mortgage 
Association  ("Ginnie  Mae"), 
Department  of  Housing  and  Urban 
Development  ("HUD"). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  Chapter  35,  as 
amended),  Ginnie  Mae  is  providing 
notice  in  the  Federal  Register  of 
proposed  information  collections  in 
order  to  solicit  public  comment.  These 
proposed  information  collections 
include  customer  satisfaction  surveys 
and  focus  groups  and  are  intended  to 
evaluate  existing  Ginnie  Mae  services 
and  programs. 

DATES:  Comments  due:  October  28, 
1996. 


ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refiar  to 
the  proposal  by  name  and  should  be 
sent  to:  Sonya  K.  Saurez,  Government 
National  Mortgage  Association,  Office  of 
Policy,  Program,  and  Risk  Management, 
Department  of  Housing  and  Urban 
Development,  451— 7th  Street,  SW, 
Room  6222,  Washington,  DC  20410. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sonya  K.  Suarez,  on  (202)  708-2772 
(this  is  not  a  toll-free  number)  for  copies 
of  the  proposed  forms  and  other 
available  documents. 
SUPPLBNBfTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

The  Notice  is  soliciting  comments 
from  members  of  the  public  and 
aflecting  agencies  concerning  the 
proposed  collection  of  information  to: 
(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility:  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electrpnic  submission  of 
responses. 

This  Notice  also  lists  the  following 
information: 

•Title  of  Proposal:  Customer 
Satisfaction  Surveys  and  Focus  Groups. 

OMB  Control  Number:  New 
instrument,  not  applicable. 

Description  of  the  need  for  the 
information  and  proposed  use:  Ginnie 
Mae  intends  to  seek  clearance  for  an 
undefined  number  of  focus  groups  and 
customer  satisfaction  surveys  to  be 
conducted  over  the  next  three  years. 
These  proposed  collections  are  designed 
to  obtain  customer  feedback  on  existing 
Ginnie  Mae  services  and  programs  as 
required  by  Executive  Order  12862, 
Setting  Customer  Service  Standards. 

This  Executive  Order  mandates  that 
federal  agencies  like  HUD  be  customer- 
driven  in  order  to  meet  the  principles  of 
the  National  Performance  Review. 
Ginnie  Mae,  as  a  government-owned 
corporation  within  HUD,  must  comply 
with  the  terms  and  spirit  of  the 
Executive  Order.  Ginnie  Mae  uses  the 


full  faith  and  credit  of  the  United  States 
to  guaranty  the  timely  payment  of 
principal  and  interest  on  publicly  sold 
mortgage  pass- through  certificates 
("mortgage-backed  securities"  or 
"MBS").  The  Ginnie  Mae  MBS  are 
backed  by  a  pool  or  pools  of  individual 
mortgage  created  by  mortgage  lenders. 

There  are  several  Ginnie  Mae  MBS 
programs  and  new  programs  in  process 
of  development.  E^^mples  of  programs 
include  the  Giimie  Mae  I  single  family, 
Ginnie  Mae  n,  Ginnie  Mae  REMIC  and 
Ginnie  Mae  Platinum  programs.  The 
kind  and  quality  of  MBS  programs  and 
services  are  expected  to  vary 
significantly  by  program  type,  lender 
orientation,  market  conditions  and 
investors  preferences.  Ginnie  Mae's 
diverse  private  sector  customer  base  in 
the  mortgage  and  capital  markets  gives 
rise  to  a  need  for  a  comprehensive 
customer  satisfaction  data  collection 
approach.  To  this  end,  Ginnie  Mae 
proposes  to  estabfish  a  mechanism 
through  which  it  will  be  able  to  explore 
issues  of  mutual  concern  (e.g.,  kind  and 
quahty  of  desired  services)  with  its 
major  outside  participants  and 
beneficiaries. 

Ginnie  Mae  is  seeking  the  flexibility 
to  devise  surveys  and  focus  groups  by 
mortgage  servicer  type  e.g.,  single- 
family,  multifamily,  manufactured 
homes,  home  improvement  loans  or 
hospital/nursing  homes.  Ginnie  Mae 
may  also  need  to  develop  different  data 
collection  schemes  for  lenders  as 
compared  to  investors  (i.e..  Wall  Street 
dealers  or  securities  holders).  Ginnie 
Mae  expects  to  conduct  between  4-7 
surveys  armually  (all  programs 
combined).  It  is  expected  that  Ginnie 
Mae  may  conduct  as  many  as  4-8  focus 
groups  with  lenders  and/or  investors. 

The  areas  of  concern  to  Giimie  Mae 
and  its  participants  and  beneficiaries  are 
expected  to  change  over  time.  It  is 
important,  therefore,  that  Ginnie  Mae 
have  the  ability  to  evaluate  customer 
concerns  quickly.  Accordingly,  Ginnie 
Mae  plans  to  request  that  OMB  grant  an 
approval  for  a  three-year  period  of  focus 
groups  and  surveys.  Participation  in  the 
focus  groups  and  surveys  will  be 
voluntary.  Ginnie  Mae  will  consult  with 
OMB  regarding  each  specific 
information  collection  during  the 
approval  period. 

Agency  form  numbers:  Not  applicable. 

Members  of  affected  public:  Business 
or  other  for-profit  and  the  Federal 
Government. 

Estimationjof  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response: 
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Reapondsnto  (Ginnie  Mae  mortgage  backed  securities  Issuers  or  investofs) 


Single  Fani%  MBS  Issuers 

MuMiianiiy  MBS  Issuers 

MarMjfadurad  Housing  MBS  Issuers 

MuKidass  (REMICS)  Sponsors 

MBS  Investqcs ^ 


Est  number 

of  raspond- 

erits 


520 

125 

25 

25 

1000 

1695 


Est  time  of  per 
response 


IS  minutes 
15  minutes 
15  minutes 
15  minutes 
10  minutes 


Est  total  time  of  response 


7800  minutes/130  hours. 
1875  minutes/31  ^5  hours. 
375  minutes/625  hours. 
375  minutes/625  hours. 
10000  minutes/166.67  hours. 
20425  minutes/340.42  hours. 


Status:  Hew  collection  of  inlimnation. 

Aatfaority:  Section  3506  of  the  Paperwrork 
Reduction  Act  of  1995,  44  U.&C  Chspter  35, 
as  amended. 

Dated:  August  21. 1996. 
Geeiy  S.  Aadaneiit 
Executive  Vke  President,  Government 
National  Mortgage  Aaaociation. 
[FR  Doc.  9&-22025  Piled  &-28-96;  8:45  ami 
mujuo  oooE4»e-«i-M 

[Dodwt  Na  Fn-4066-N-3q 

Ofltea  of  the  Aaaiatant  Secretary  for 
Public  artd  Indian  Houamg;  Notica  of 
Propoaad  Information  Coliactlon  for 
Public  Conanant 

AQBCY:  OfGce  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 
action:  Notice. 

SUMHAAY:  The  proposed  information 
collection  tequirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwoiic 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due:  October  28, 
1996. 

AOfXESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Mildred  M.  Hamman,  Reports  Liaison 
Officer,  Public  and  Indian  Housing, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  S.W., 


Room  4238,  Washington,  DC  20410- 
5000. 

FOR  RJRTHBt  tVOfMATION  CONTACT: 
Mildred  M.  Hamman,  (202)  708-0846, 
for  copies  of  the  proposed  forms  and 
other  available  doctmients.  (This  is  not 
a  toll-free  number). 
SUPPtJMEMTARY  MFOfMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

Tnis  Notice  is  soliciting  comments 
from  members  of  the  public  and  afiected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  evaluate  the  accuracy  of  the  agency's 
estir-  te  of  the  burden  of  the  proposed 
cM      lon  of  information;  (3)  enhance 
t  h     ^uality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
minimize  the  biuden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated  collection 
tedmiques  or  other  forms  of  information 
technology;  e.g.,  permitting  electronic 
submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  proposal:  Insurance 
Informaticm. 

OMB  control  number:  2577-0045. 

Description  of  the  need  for  the 
information  and  proposed  use:  The 
Annual  Contributions  Contract  between 


HUD  and  a  Public  Housing  Agency 
(PHA)  or  Indian  Housing  Authority 
(IHA)  requires  the  PHA  or  IHA  to  insiu« 
their  property  for  an  amoimt  sufficient 
to  protect  against  financial  loss. 
Completion  of  HUD-5460.i8  needed 
only  when  a  new  project  is  constructed. 
It  is  used  to  establish  an  insurable  value 
at  the  time  the  project  is  built.  The 
amount  of  insurance  can  then  be 
increased  each  year  as  inflation  and 
increased  costs  of  construction  create  an 
upward  trend  on  insurable  values. 

Agency  form  number,  if  applicable: 
HUD-5460. 

Members  of  affected  public:  PHA/ 
IHAs.  Based  upon  histwical 
information,  it  is  estimated  that 
approximately  60  new  projects  will  be 
constructed  each  year.  Public  biuden  for 
collection  of  the  information  necessary 
to  complete  HUD-S460  is  estimated  to 
average  one  hour  per  response, 
including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  data  needed,  and 
revieMring  the  collection  of  information. 
Aimual  burden  hours  per  PHA/IHA 
should  not  exceed  one  hour,  and  total 
hours  for  all  combined  would  be 
approximately  sixty.  Status  of  the 
proposed  informaticm  collection: 
Reinstatement. 

Alfcwlty  Sectton  3506  of  the  Paperwwk 
Reduction  Act  of  1995, 44  U.S.C  Chapter  35, 
as  amended. 

Elated:  August  20, 1996. 
Kfichaai  E.  Jank, 

General  Deputy,  Assistant  Secretary  for  Public 
and  Indian  Housing. 

■MJJNQ  COOa  ■HIS  M  a 
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Insurance  Information 


U.8.  DcpsftinMil  of  HorahiQ 
andUrtim  DavaloiMMnt 

Office  of  Pubfc  and  Indian  Housing 


0MB  ApplDMl  Na  2S77-004S  {m^.  1/31«q 


PnJ^tci  Nsnw 


nvyvoi  mjnnr 


Rq|sci  LocsMon 


Naot 


1.  Flf»  and  Extondad  Covrage 


A.  OMcrtw  NuM  MmI  tNiow  by  MctoWM  A  malHW  UMd  in  oonttucHon. 


1.  ExMorWiis:  rnuiwllwaring     fTton^MVlng 
TMdcnwi: HBmB! 


Z>  NMnOr  rWVOns.     TnKKMM. 


C.  CtaMMf  il  buMnQi  ttooonftno  to  bo#t  ttw  flnsnQSfMnt  of  ttortM  ifid  fw 
nunriMTof <MraHnQ  unMi.  Entorlnoownin  1  VwnumbsrCTbuMn^sofflttchaftitM 

ypCB.  MBn(allM««M«10UIDBBBffW*Ni   A  ,  mini  WMXS  WmI  QnlUp  nMBnQ  pHIIB  n 

bsBQinont  *H",  iTHVk  tfKiM  wttt  ft  ^vlnMBf  flyslMn  fewWtod  *S*.  lncoiuHin2OTiv 

forMC»)typ90lbiJidh)olrtBdlnoolunm1twm«iterofunteurKte 

In  colunin  3  mHv  tw  numbw  of  unto  bsMMn  Are  wsli  lor  MKtt  typcofbuMnQ, 

such  as  (2-4-2). 


&  Af  •  tlr«waUft  buit 
Mom  tw  ground? 


b.Amtwj)^bu«toih> 

uncMraNto  of  real  fttMsNno? 

□  Y-   □No    I     [jym   □No 

d.  OMCrtw  optnlngt,  N  any: 


c.  NumtMrolkichw 
abov*  tM  (DoC: 


4.TapMhg: 


Tlitdcfwur        MMtfWi 


8.  Fkxxing  SysMm: 
a.  FlratFkMr: 


b.  Saoond Floor:    Thtcknaw         MaMrtal 


a.  Framing: 


TMckness 


Infonnalon  for  Rating  Purpoaaa 


1.   Give  greatest  distance  ol  any 
pn>|act  buUlng  Irom  a  lira  hydrant: 


2.    DMcrbe  dty  Hr*  dapanmarri 

□  Vbiunteer      □  Part  paid  Apart  votumaar 

□  FUTlme 


NucntMrol 
BuUm* 

(1) 

ito.a(  Unlit  kiBuilr«Und«S«>ry 

LmilSpKXM 

(2) 

Numbwoi 

UrtKBaaMan 

RraWtl* 

(3) 

iSioiy 

2Stoiy 

SStory 

4SI0fy 

*AFT 

- 

D.  CompuMionallnauratita  Vakil  (SaainakucHona  on  bwfc) 


1.  AitMMcl^F«aa(lncluda30«ol«a*4 

$ 

Z  StruduraaandEqutpnianl 

< 

3.  ToWoliandZ 

$ 

OadueittMMtoaMna: 

4.  Emra  coat  odooaneaxcavaOons  and  toundafema 
(rnal  faaloar  K¥l  d  ground,  or  H  baaamaol.  liMinalid 
ooftbalowlowaaibaaamaniloar)             $ 

5.   Undargfxwnd  VMorIt  In  BuUnga 

a.  2S%  ol  ooai  of  pUnliIng  lougMn    $ 

b.  lO%a(oo«to(alaclricalrougMn    $ 

6.    UndargroundWtarkouWdaalButdbiailOKoMol 
hoodnQ  If  onm  plant  to  Involvad              % 

Tom  OaducUona 

$ 

^  InsuraMeVakia 


2.  Boilar  inauranoa 


A.  TypaotHaaflng  (check -ona) 

□  Cantal  Healing  ri<^''(M>  I^MOnO    n^P*^ 


B.  Type  Of  BaNar  (Check  *  one) 
□  HotWator      QSl 


C.^to.a(  Baler* 


D.  ^eeaure 


E.  Sq.  FL  ol  heemg  Surlaoe 


F.  Typad  Fud  (check '  one) 

□Coi    Qoaa    □«     □lPO 


G.App'n*'o'*vatajeal  heating  plant  (buMngandaiiulpmant).  IttyMamltGompoaadalgrixjphealng 
ptanit.glveapproxlmaMvakieoilanie*tplinl  HplantlslacaiadintM«*mantolbuHlng.lndudevakje 
oidweang  area  atx>va  plan)  wMch  wouM  be  (uClecl  to  damage  t>y  an  axptodon. 


J/'DMkWMHavakjetortwIlrtttwmcantieaccuratelyconiputedupcnoonipleaonolaprotect.  For  subsequent  renewals  OwReldOnicatrillpraMdeasstttanoelndiMmMngttacunant 
kwurable  value,  kisinjcllons  lor  computation  ol  InsuraUa  Value  are  on  tie  back  ol  tNt  torm. 

-  '  ~~  torm  HUD44aO  (0ai5«6) 

Previous  adMons  are  obsolete  rer.Handbooli7401.5 
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«a<«<nq<itotoMrcw.g«t>«rt«g«>dm^titntig«wd«lin»«dtd.»idcwiyl»i[>g«ndfW^^ 

Raducflon  Pra)Kt  (2577-004S),  OHfc*  o(  Mamwlon  Tadmotogy.  U.S.  DapwtiMnt  of  Houring  and  Urban  Oavaiofmani,  Waahington,  O.C.  20410-3800.  TNa 
^ancy)aaym>(  conduct  or  aponaor.andaparaan  la  not  raqMradtoraapondto.acolacaanlnlormafltonunlMaltaitool^^ 


Do  Mil 

Tha /tainaal  (>]na«iJlana  Contract  (ACC)  balMMn  HUO  WMl  a  PUrilo  HouUng  Aoancy  (PHA)  or  Mhui  Houairifl 

iMirpiafartyfarMMnountauMeianttopralaclagalnattaaBoialloaa.  PHAa4HAaoofflplali*wFarmHUD-<460onlywtMnanawp«o)aetlaoonatuclBd.  Itla 
uaadto«a«M8liwiina4MaUav^uaat«talhwlhap«DtactlabtA.  Tha  amount  otinauranca  can  twnbalncraaaadaachyaaraalntafcn  and  Incfaaaadcoata 
ofconatwdlonaaataanupwwdtandaninawaUavakiaa.  Raapcniaa  to  1M  cUttHkn  tt  hfarw— on  ara  vduniay.  Tbalnfonnallonmquaaladdoaa  not  land 
riat 


liialiuLliuna  foe  Compulailofi  o( 


>(1 


1-0I 


AiciiKftFM(lncluito30%affeas).  From  lalaat  Cortract  AMmtJ 
BuiBet,  fotm  HUD-5e48f /tostjrt  Ctasaltetion  1 43a  1 .  oolinn  (I). 

Stnictures  and  Equ^xnaitf.  Total  ttw  folowlnB  lanw: 

(a)  RomtomiHUO^zne,  (<iuch«lto  Contact  Award  Buc^gaO: 
OwMNng  StnxXuras,  Account  1460; 

Dafaflno  r(|iilptnant.  Account  1466; 

Nondwalng  Stnjduaa,  Aocowt  1470; 

Nondwwing  Equipnwnt.  Account  1475. 

(b)  From  Contract  Award  Budgat,  Cotunw  5: 
DwaMng  Equlpmant  •  Non-axpondalita,  Account  146S.1 

I  ^tond^»i■nq  E<)utpmant.  Accounts  147S.1, 1475.2  and 
'l475A 

(c)  From  Ctianga  Ordar  Racord  Canl: 
Ctwngaa  ctwrgad  to  Owaing  and  NontAMMng  Unto. 


Dadudloiia 

4.  FiottifownHUI>51000,  SctiaduliotAmoun>ifcrCon>ractPa)>ni>t<>: 
MOd  appsfiaiiia  nainB  oi  looanQS  am  loimanna. 

5.  a.  25%  of  plunMng  miqh-ln  only.  Donotincludaanyoostof 

flxturas,  ate 
li.    10%oroo8taraiactricalreugti-ia  Donotindudaanycoatof 
ftduf aa,  ilc. 


o(  coat  Of  haiing  I  canlrai  plant  la  providadL 


3.    Total  of  1  and  2 


PfWklUB 


(08/1S96) 
7401.5 


(FR  Doc  96-22026  Filed  8-26-96;  8:45  am] 
aajJNQCOoe  4210-33-0 
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Office  of  the  Assistant  Secretary  for 
Community  Planning  and  Development 

[Docket  Ho.  FR-4086-N-171 

Notice  of  Proposed  Information 
Collection  for  Public  Comment 

AQBICY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due:  October  28. 
1996. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refier  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Reports  Liaison  Officer,  Office  of  the 
Assistant  Secretary  for  Community 
Planning  and  Development,  Department 
of  Housing  &  Urban  Development,  451- 
7th  Street,  SW,  Room  7230,  Washington, 
DC  20410. 

SUPPLBNENTARY  INFORMATION: 
The  Department  will  submit  the 
proposed  information  collection  to  OMB 
for  review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C 
Chapter  35,  as  amended). 

The  Notice  is  soliciting  comments 
from  members  of  the  public  and 
affecting  agencies  concerning  the 
proposed  collection  of  information  to: 
(1)  Evduate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

The  Department  of  Housing  and 
Urban  Development  (HUD)  will  submit 
to  OMB  additional,  but  optional, 
reporting  requirements  for  participating 
jurisdictions  in  the  HOME  Program. 

The  HOME  Investment  Partnerships 
Act  (Title  n  of  the  Cranston-Gonzales 


National  Affordable  Housing  Act)  was 
signed  into  law  on  November  28, 1990 
(Sib.  L.  101-«25)  and  created  the 
HOME  Program  to  expand  the  supply  of 
affordable  housing.  Interim  regulations 
were  first  published  for  the  program  on 
December  16, 1991  and  subsequent 
interim  rules  have  been  published  and 
codified  at  24  CFR  part  92.  On  July  12. 
1995,  the  Department  invited  wide 
ranging  comments  on  the  interim  rule  in 
order  to  prepare  a  final  rule  for  the 
program.  This  paper  work  submission 
will  support  the  changes  to  be  made  in 
the  final  rule  and  reflects  the  increased 
flexibility  that  participating 
jiuisdictions  may  elect  to  exercise 
within  the  statutory  framework  of  the 
program. 

HOME  funds  may  be  used  to  develop 
or  assist  modest  housing  occupied  by 
low-income  femilies.  Eligible  applicants 
are  States,  luiits  of  general  local 
government  or  consortia  which  are 
eligible  to  receive  HOME  allocations  by 
formula.  The  additional  information 
collection  is  essential  if  the  Department 
is  to  determine  the  eligibility  of  the 
activity  and  the  property  to  be  assisted 
in  keeping  with  the  statutory 
requirements  of  the  Act. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  HOME  Investment 
Partnerships  Program 

OMB  Control  Number,  if  applicable: 
N/A 

Description  of  the  need  for  the 
information  and  proposed  use: 
Documentation  would  be  required  by 
HUD  under  §  92.206  Eligible  project 
costs  if  a  participating  jurisdiction  elects 
to  refinance  existing  debt  in  connection 
with  the  rehabilitation  of  a  multifamily 
project.  A  participating  jurisdiction 
must  establish  refinancing  guidelines 
and  include  them  in  its  consoUdated 
plan  as  described  in  24  CFR  part  91. 

Public  comment  suggested  that  HUD 
provide  the  option  of  refinancing 
multifamily  projects  but  develop 
requirements  which  assure  that  this 
option  is  used  in  a  fiscally  responsible 
manner.  While  the  Department  declined 
to  set  limitations  on  the  amount  of 
subsidy  used  for  refinancing  or  the 
nature  or  ownership  of  the  projects,  the 
final  rule  requires  that  participating 
jurisdictions  develop  and  make  public 
the  guidelines  under  which  they  would 
permit  multifamily  property 
refinancing. 

Documentation  would  be  required  by 
HUD  under  §  92.254     Qualification  as 
affordable  housing:  homeownership  if  a 
participating  jurisdiction  elects  to 
determine  95  percent  of  the  median  area 
purchase  price  for  single  family  housing 


in  the  jurisdiction  instead  of  using  the 
Single  Family  Mortgage  limits  under 
Section  203(b).  The  Department  has 
adopted  the  Section  203(b)  limits  as  a 
surrogate  for  the  95  percent  statutory 
limitation. 

A  few  participating  jurisdictions, 
which  are  part  of  larger  metropolitan 
areas,  expressed  concern  that  the 
Section  203(b)  limits  were  not  reflective 
of  95  percent  of  the  median  area 
purchase  price  for  their  communities. 
These  communities  generally  had 
expensive  housing  markets.  The  final 
rule  would  permit  any  participating 
jurisdictions  with  these  concerns  to 
determine  95  percent  of  median  area 
purchase  price  based  on  recent  sales  in 
their  locality  and  provide  that 
information  to  the  Department  for 
review. 

Under  the  same  section, 
documentation  will  be  required  by  HUD 
if  a  participating  jurisdiction  elects  to 
do  a  market  analysis  for  a  neighborhood 
in  which  it  wishes  to  demonstrate  a 
presumption  of  affordability  in  Ueu  of 
imposing  an  enforcement  mechanism  on 
new  homebuyer  units. 

In  public  comment,  several 
participating  jurisdictions  indicated  the 
negative  effect  of  imposing  resale 
restrictions  on  imits  in  which  HOME 
funds  are  used  solely  as  construction 
financing.  One  jurisdiction  claimed  that 
the  inner  city  neighborhoods  in  which 
they  worked  provided  modest  housing 
which  could  be  affordable  to  eligible 
applicants  through  conventional 
financing  after  rehabilitation  occurs. 
HOME  funds  are  used  to  spur  private 
investment  by  financing  the 
rehabiUtation  which  could  be  done 
quickly  and  efficiently. 

Based  on  market  data  prepared  by  the 
participating  jiuisdiction,  a 
presumption  of  affordability  could  be 
supported.  In  this  way,  participating 
jurisdiction  could  eliminate  imposition 
of  resale  requirements,  making  the  units 
a  more  attractive  sales  option  for 
prospective  eligible  homeowners.  A 
participating  jurisdiction  could  elect 
this  procedure  at  its  discretion  in  lieu  of 
imposing  and  monitoring  long-term  lien 
provisions,  requiring  the  sale  of  the  tmit 
to  another  low-income  family. 

Agency  form  numbers,  if  applicable: 
N/A. 

Members  of  affected  public:  States, 
units  of  general  local  government 

Estimation  of  the  total  annual 
numbers  of  hours  needed  to  prepare  the 
information  collection  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response: 
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Section  affected 


Number 
of  re- 
spond- 
ents 


Fre- 
quency of 
response 


Hours  of 
response 


Annual 
total 


§92206 
§92254 
§92264 


200 

20 

275 


800 

100 

1375 


Total  annua  estimated  burden  hours 
for  those  optictial  requirements  are 
2,275.  ! 

Status  ofth^  proposed  information 
collection:  Public  comment  requested  by 
HUD. 

Contact  per$on  and  telephone  number 
(this  is  not  a  toll-free  number)  for  copies 
of  the  proposed  fonns  and  other 
available  docufnents:  Mary  Kolesar, 
Director,  Program  Policy  Division, 
Office  of  Affordable  Housing  Programs, 
Room  7162,  Department  of  Housing  and 
Urban  Develof^ent,  451  Seventh  Street, 
SW.  Washington.  DC  20410,  telephone 
number  (202)  708-2470.  (This  is  not  a 
toll-free  number.)  A 

telecommunicttions  device  for  hearing- 
and  speech-impaired  persons  (TTY)  is 
available  at  1-800-877-8339  (Federal 
Information  Relay  Service). 

Airthoritjr:  Seciion  3506  of  the  I>aperwork 
Reduction  Act  o^  1995. 44  U.S.C  Chapter  35, 
as  amended.        | 

Dated:  July  25,1 1996. 
Aadiew  Cuomo,  { 

Assistant  Secrete^  for  Community  Planning 
and  Developmerif. 

[FR  Doc.  9fr-220t7  Filed  8-28-96;  8:45  am) 
MUJNQCOOe  4210^»-M 
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[Docket  Nq.  FR- 


Office  of  the  Assistant  Secretary  for 
Fair  Housing  and  Equal  Opportunity; 
Notice  of  Proposed  Information 
Collection  for  Public  Comment 

AGBICY:  Office  of  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportimity,  HUD. 
action:  Notice. 


SUMMARY:  The  proposed  information 
collection  requ  rement  described  below 
will  be  submitted  to  the  Office  of 
Management  aqd  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  propose  1. 

DATES:  Commepts  due:  October  28, 
1996. 

ADDRESSES:  Int  irested  persons  are 
invited  to  subn  it  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  bj  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 


Josie  D.  Harrison,  Reports  Liaison 
Officer,  Fair  Housing  and  Equal 
Opportunity,  Department  of  Housing 
and  Urban  Development,  451  7th  Street 
SW.,  Room  5124,  Washington.  DC 
20410-5000. 

FOR  FUfTTHER  INFORMATION  CONTACT: 
Steven  Tursky,  (202)  708-2288  (this  is 
not  a  toil-free  number)  for  copies  of  the 
proposed  forms  and  other  available 
documents. 

SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

The  Notice  is  soliciting  comments 
from  members  of  the  public  and 
affecting  agencies  concerning  the 
proposed  collection  of  information  to: 
(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Affirmative  Fair 
Housing  Marketing  Plan. 

OMB  Control  Number:  2529-0013. 

Description  of  the  need  for  the 
information  and  proposed  use:  HUD 
uses  this  information  to  assess  the 
adequacy  of  the  applicant's  proposed 
actions  to  carry  out  the  Affirmative  Fair 
Housing  Marketing  requirements  of  24 
CFR  200.600  and  review  compliance 
with  these  requirements  under  24  CFR 
Part  108,  the  AFHM  Compliance 
Regulations. 

Agency  form  numbers,  if  applicable: 
HUD  935.2. 

Members  of  affected  public: 
Applicants  for  mortgage  insurance 


under  the  Department's  insiued  single 
family  and  multifamily  programs. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  On  an  annual  basis, 
2,500  respondents,  1  response  per 
respondent.  2,500  total  responses.  1.875 
total  burden  hours. 

Status  of  the  proposed  information 
collection:  Extension  of  the  expiration 
date  of  a  currently  approved  collection 
without  any  change  in  the  substance  or 
in  the  method  of  collection. 

Authority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995. 44  U.S.Q  Chapter  35. 
as  amended. 

Dated:  August  19, 1996. 
Laurence  O.  Pearl, 

Acting  Deputy  Assistant  Secretary  for  Policies 
and  Initiatives. 
(FR  Doc  96-22028  Filed  8-28-96;  8:45  am] 

BHJJNQ  COO€  421»-aS-H 


[Docket  No.  FR-4086-N-^ 

Office  of  the  Assistant  Secretary  for 
Fair  Housing  and  Equal  Ofjportunity; 
Notice  of  Proposed  Information 
Collection  for  Public  Comment 

AGB4CY:  Office  of  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity,  HUD. 

ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due:  October  28, 
1996. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Josie  D.  Harrison,  Reports  Liaison 
Officer,  Fair  Housing  and  Equal 
Opportunity,  Department  of  Housing  & 
Urban  Development,  451 — 7th  Street, 
SW,  Room  5124,  Washington,  DC 
20410-5000. 
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FOR  FURTHER  INFORMAHON  CONTACT: 
Nathaniel  K.  Smith,  (202)  708-2740 
(this  is  not  a  toll-free  number)  for  copies 
of  the  proposed  forms  and  other 
available  dociunents. 

8UPPLEMB4TARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

The  Notice  is  soliciting  comments 
firom  ihembers  of  the  public  and 
affecting  agencies  concerning  the 
proposed  collection  of  information  to: 
(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility:  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

This  Notice  also  Usts  the  following 
information: 

Title  of  Proposal:  Civil  Rights  Tenant 
Characteristics/Occupancy  Report, 
Insured  Unsubsidized  Housing 
Programs. 

OMB  Control  Number  2529-0007. 

Description  of  the  need  for  the 
information  and  proposed  use: 
Management  Agents  of  HUD  insured 
unsubsidized  housing  programs  furnish 
resident  information  concerning  race/ 
ethnicity  and  gender  of  tenant 
household  heads;  to  assist  the 
Department  in  carrying  out  its 
responsibility  for  assuring  that  Federal 
statutes  that  prohibit  discrimination  and 
provide  for  fair  housing  are  met. 

Agency  form  numbers,  if  applicable: 
HUD  949. 

Members  of  affected  public:  Owners 
or  management  agents  of  HUD  insured 
unsubsidized  housing  programs. 

Estimation  of  the  total  number  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  On  an  annual  basis, 
4,000  respondents,  2.3  responses  per 
respondent,  9,200  total  responses,  4,938 
total  biuden  hours. 

Status  of  the  proposed  information 
collection:  Revision  of  a  currently 
approved  collection,  with  minor 
changes. 


Authority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995, 44  U.S.C  Chapter  35, 
as  amended. 

Dated:  August  19, 1996. 
LauranGe  D.  Pearl, 

Acting  Deputy  Assistant  Secretary  for  Policies 
and  Initiatives. 

IFR  Doc.  96-22029  Filed  8-28-96;  8:45  am) 
BHUNQ  CODE  4210-aS-M 


[Docket  No.  FR-40ee-N-36] 

Office  Of  the  Assistant  Secretary  for 
Fair  Housing  and  Equal  Opportunity; 
Notice  of  Proposed  Information 
Collection  for  PulM\c  Comment 

agency:  Office  of  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity,  HUD. 
ACnON:  Nodce. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  OfGce  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soUciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due:  October  28, 
1996. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Josie  D.  Harrison,  Reports  Liaison 
Officer,  Fair  Housing  and  Equal 
Opportunity,  Department  of  Housing  & 
Urban  Development,  451-7th  Street, 
SW,  Room  5124,  Washington,  DC 
20410-5000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sherry  Fobear,  (202)  708-2215,  x303, 
(this  is  not  a  toll-free  number)  for  copies 
of  the  proposed  forms  and  other 
available  dociunents. 
SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

The  Notice  is  soliciting  comments 
from  members  of  the  public  and 
affecting  agencies  concerning  the 
proposed  collection  of  information  to: 
(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Einhance  the  quality, 
utility,  and  clarity  of  the  information  to 


be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Fair  Housing 
Initiatives  Programs  Application  Kit  and 
Reporting  Requirements. 

OMB  Control  Number:  2529-0033. 

Description  of  the  need  for  the 
information  and  proposed  use:  The  Fair 
Housing  Initiatives  Program  will 
provide  funds  to  public  and  private 
agencies  involved  in  carrying  out 
programs  that  prevent  or  eliminate 
discriminatory  housinp  practices 
prohibited  by  the  Fair  Housing  Act — 
Title  Vin  of  the  Civil  Rights  Act  of  1968, 
as  amended,  42  U.S.C.  3601-19.  The 
funded  organizations  will  develop, 
implement,  and  carry  out  programs 
designed  to  enhance  compliance  with 
the  Fair  Housing  Act  and  substartially 
equivalent  State  and  local  fair  housing 
laws. 

Agency  form  numbers,  if  applicable: 
NA. 

Members  of  affected  public:  State  and 
local  governments  or  their  agencies, 
public  and  private  non-profit 
organizations,  or  other  public  and 
private  entities. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  400  respondents,  one 
response  annually  per  respondent 
applying  for  funding,  53  average  hours 
per  response,  21,200  burden  hours;  70 
out  of  400  respondents  selected  for 
funding,  4  responses  annually  per 
respondent  for  reporting  program  and 
financial  status,  8  average  hours  per 
response,  2,240  burden  hours;  and  70 
respondents,  one  response  annually  for 
monitoring  compliance  with  agency 
requirements,  8  average  hours  per 
response,  560  burden  hours,  24,000  total 
burden  hours. 

Status  of  the  proposed  information 
collection:  Extension  of  the  expiration 
date  of  a  currently  approved  collection 
writhout  any  change  in  the  substance  or 
in  the  method  of  collection. 

Authority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995, 44  U.S.C  Chapter  35, 
as  amended. 

Dated:  August  14, 1996. 
Susan  M.  Forward, 

Deputy  Assistant  Secretary  for  Fair  Housing 
and  Equal  Opportunity. 
[FR  Doc  96-22030  Filed  8-28-96;  8:45  am] 
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[Dodwt  Na  FR-.40e6-N-37] 

Office  of  ttte  Assistant  Secretary  for 
Public  and  Indian  Housing;  Notice  of 
Proposed  Information  Collection  for 
Put>lic  Comments 


aqBICY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing, 
ACnOM: 


ng,  HUa 
r.  Notica 


summary:  The!proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  The  Department  is 
soliciting  pub|c  comments  on  the 
subject  proposal. 

DATES:  Commants  due:  October  28, 
1996.  I 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Mildred  M.  Hamman,  Reports  Liaison 
Officer.  Public  and  Indian  Housing, 
Department  oflHousing  and  Url)an 
Development,  451  7th  Street,  S.W.. 
Room  4238,  V\teshington.  D.C.  20410- 
5000. 

FOR  FURTHER  INFORMATKW  CONTACT: 
Mildred  M.  Hamman,  (202)  708-0846, 
for  copies  of  the  proposed  forms  and 
other  available  documents.  (This  is  not 
a  toll-free  nun^ber). 
SUPPLSMENTAfW  INFORMATION:  The 
IDepartment  will  submit  the  proposed 


information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  commmts 
firom  members  of  the  public  and  afiiscted 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated  collection 
tedmiques  or  other  forms  of  information 
technology;  e.g.,  permitting  electronic 
submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  HUD-assisted  Indian 
Housing  Development  Cost  Budget  and 
Project  Characteristics. 

OMB  Control  Number:  2577-0130. 

Description  of  the  need  for  the 
information  and  pmposed  use:  HUD 
needs  financial  and  project 
characteristics  information  for  HUD- 
assisted  development  as  required  by  the 
Final  Rule.  Part  950,  Indian  Housing 
Programs,  which  was  published  April 
10, 1995.  HUD  has  created  a  new  form 
to  ease  the  reporting  burden  for  those 


Indian  Housing  Authorities  (MAs)  who 
are  processing  development  under  the 
"Standard  Method".  IHAs  will  submit 
only  a  minimum  amoimt  of  financial 
information  using  this  form.  Section 
950.260(a)  of  the  Final  Rule  requires 
IHAs  to  submit  project  characteristics 
information.  HUD  uses  this  information 
to  monitor  each  of  the  stages  of  the 
development  process:  planning, 
construction  start,  and  date  of  full 
availability  to  identify  significant 
changes  in  the  characteristics  of  the 
project. 

Agency  fonn  numbers,  if  applicable: 
HUD-53045-A,  HUD-53045-B,  HUD- 
53046. 

Members  of  affected  public:  State, 
Local  or  Tribal  Government. 

Estimation  of  the  total  number  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  For  the  three  forms, 
on  a  once  per  project  basis,  219 
respondents,  one  response  per  project, 
219  total  responses,  11  hoius,  1,023 
total  biuden  hoiu«. 

Status  of  the  proposed  information 
collection:  Revision. 

Autliority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995, 44  U.S.C  Chapter  35, 
as  amended. 

Dated:  August  21, 1996. 
Kevin  EmanuBJ  Mardunan, 
Acting  Assistant  Secretary  for  Public  and 
Indian  Housing. 

aiLUNa  CODE  4210-3)-M 
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Development  Project  Characteristics 

Native  American  Low-Income  Housing  Program 


U.S.  Dapartmanl  of  Housing 
and  Uitwi  D«v*lopnwnt 

:andlncfian 


Office  of  PutiUc  I 


Housing 


QMS  Approvil  No.  2577-0130  (m>.  7/31/90 


B..KH.  ..~.Hi».  iMinkn  tot  thh  colacion  of  Womialon  Is  Mtknatod  to  averagB  1  hour  p»r  responss,  heading  ihe  tlm«  tor  r»vl»wln8  ln«lruc*)n«,  •MtChho 

Don«t«>wdthl«fownteBf«b<>yddr— . 

1 .  LmH  Nww  ol  Homing  AiMnrly 


2.  PratMNunOw 


3.  Sl^s  □  PtawhQ  □ConsirucfcnSfft  □  DOFAAJtief  (apadty) 


4.  DewtopmentMBtwd     Q  Conventonal 
□  Oltwf(8p«c«y) 


QAequisifco  Q  TurnlMy  Q  Mod«««  Tumtay  Q  Fore*  Account 


5.  Layout   D  SottWBd 
Q  OuBlBrad 


6.  RatonnuMwl    Q  Yes 
□  No 


7.  Total  Net  8q.fL(prof8Ct) 


8.  Average  Room  Size 


miimsati^/^-wiMiiv 


9.  ConslwctooTVpe    □  Masonry      Q  Hiwd Mesowy       Q  Frame (tnodUar)       Q  MxedQpecily) 


10.  ConrtuctonHAethod    Q  Stick      □  Manu<«etoed/Modular         Q  Acqulwd      Q  Per>eteed 


11.  PioyamTVpe   □  MuljalHs*?    □  f*"^ 


1Z  FowKteton-rVpe     Q  StebOnOrade       Q  P""Bas«nent        □   Partial  Basement         □  Cra.«l  Space        QPostandPad 
□  Concrete  Masonry  Q  Poured  ConcrelB  □  Driven  /  Bored  PBngs  


13  StudureType        Q  Single  Fan«y  DeiacM  Q  Row  or  Townhouse  Style  Q  Seml-Detaehed  Q  Zero  U^  line  (duplex) 

□  Wsfc  up /MuWlamly  Apartment  D  »^«*  Structure  Q  M)«d  Type  (acquired  [necD 

14.  Construction  Contract  Amount 

$ 


15.  Naive  American  Contractor 
□  Yes  QNo 


16.  Mnority  Contractor 
□  Yes  QNo 


No.  ot  Bugs 

IBr. 

2  Br. 

17 
Non-Bderly 
3  Br. 

.  Sdwduleol 
4  Br. 

BuiMngswxJ 
5  Br. 

Units 
6  Br 

OBr 

Elderly 
IBr.              2Br. 

3  Br. 

^ 

- 

^f/^1. 

'     / 

Totals 

18. 

NiMibw 
ot  Not- 
ChrsKng 
BuMings 

• 

• 

Commenta 


SubmilMdbtr 


Dale 


Page10(2 


form  HUD-53046  (07/17/96) 
rel.  Indan  Housing  Development  Guidelxx* 
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Instnictiovs  for  Preparing  DevdopPMOt  Projiect  CSiaractcristics, 
fonn  HUD-53946. 


1. 
2. 
3. 
4. 
5. 
6. 
7. 


General.  Submit  this  form  (otheAreaorDivisianOfficeofNalive 

American  Prognuns  (ONAP)  at  each  of  the  following  stages  of  the 

devekipnent  process: 

Planniag 

Cons&liction  Stan 

Date  of  Full  Availability  (DOFA) 

The  foon  may  also  be  submitted  anytime  during  the  development 

procesi  to  notify  ONAPof  significantchanges  in  the  charactoristics 

of  the^jecL 

Enter  ftili  legal  name  of  the  Housing  Authority. 

Enter  t^  complete  project  number.  Example:  AZ99B001099 

Identify  at  which  stage  this  form  is  being  submitted. 

Identif|r  the  development  method  used  for  this  projecL 

Identifr  (he  site  layout  for  this  project 

Indica^  whether  dus  piojea  was  created  through  refonnulation. 

Enter  t|e  total  net  square  footage  of  the  project  dwellings. 


8.  Enter  the  average  number  of  rooms  for  aU  units  in  the  project 

9.  Identify  die  construction  type  used  for  this  project 

10.  Uentiiy  the  (Jonstniction  medwd  used  for  diis  project 
U.  Mentify  the  progcam  type  for  this  project 

12.  Identify  the  foundation  type  used  for  tfiis  project 

13.  Identify  the  structure  type  used  for  this  project 

14.  Identify  the  original  contract  amount  for  the  prc^t 

15.  Specify  whedKr  the  general  contractor  is  an  bidian-owned  busi- 


16. 


17. 


18. 


Add 


Specify  whether  die  general  contractor  is  a  minority  business 
enteiprise. 

Indicate  die  number  of  buildings  and  units  (by  bedrooms)  for  non- 
elderly  occupaicy  and  the  number  designed  forelderiy  occupancy 
for  this  project 

Indicate  dwnumberofnon-dwellingunitsforthisproject  Describe 
in  tl^Comments  section  die  usage  of  any  non-dwelling  units. 

ao^rabments  necessary. 


Hc;^ 


y 
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bevelbpmefit  Cost  Budget  -  Assistad  Mefthod 

Native  American  Low-Income  Housing  Program 


U  A  DapaflmMit  of  Housing 
MidUibon  DovdopiMnt 

Oflfco  of  Public  and  Indian  Housing 

0MB  A«)piovrt  No.  »77-O130  Cup.  7^1/98) 


1.  Ugri  NwM  at  HoMtng  Autmqr 

3.  HurtgM  Subnlnian  Numbv 

4.PN|KiNunMr 

^  Pra|Kl  Uxalan 

S.  Dnilopmrt  MsSwd 

aftogranTyp*  . 

^Kooismimm 

1          FIMIV 

HenMtth 

Toiri 

T.NaotUnlM: 

8.  Purf 
□  Coi 

»••                                                        Q  Conir«ttAwart(CAVConliKaofSito             Q  swnMnnualDwrtopnwntCortSiawwt 
nmnsBudgrt                                                  Q  BMwMnCAandFM                                    Q  Gtt<wn«nto«A01Diw1apmw*Ce«tOX»>ADCO 
w»uak)nS<ae*aidg«t                                 QHnilBudB* 

SufapwtL  Budgol 

« 

Laai 
•udgM 

OmI  IfioyfTWlo 

(    '    /    ) 

(4) 

AtdUcmtt 
toCBwpHH 

Totsi  DasiiaaaMalOBai 

Um 

Ito. 
(1) 

Mr  Una 

m 

m 

OtMh 

1 

ifMt'aPriM 
1440         SM 

2 

1400        SHtbnpravwMnl 

3 

1480        DwrtbigConMructon 

4 

1485        Dwalna  EqulpnMnI 

5 

1470        NondwaMng  ConMucfcn 

6 

143ai      AfcNtMturalandEnginwringSwvicM 

7 

Ottw 

8 

1482        TolilDM«ioaM^PriM(Mma(lnMl-7) 

HoMtag  AiMhoitty  CoMs: 

9 

1410.1      Nomechnkai  SatartM 

10 

1410J!      TwhnictfSitariM 

11 

1410.3     Work  -  MH  ConMbutton 

12 

1410.4      Lagal  ExpwwM 

13 

1410.9      Employee  BeneK  ConHbuKon 

14 

1410.10    Travel 

15 

1410.11    AudR 

16 

1410.17    kiouranoa 

A 

17 

1410.19    Sundiy 

^^ 

18 

'm 

K 

19 

141S        tliH'^^''  BwiQii 

^iAr%. 

3D 

1418        CounaalngCeeli 

'    ^ 

21 

1420        Total  MMeal 

22 

1425        InNWOpMaangDeicH 

PiMMl 

23 

ng 

143ai      ArcMKUalandEnglnaaringFaM 

24 

1430.2      ConauNM«Fae* 

25 

1430.6     PemAFeaa 

28 

1430.7      Inspecton  CoM 

27 

1430J9     HatMbigSuiveys 

28 

1430.19    Sundry  Planning  CoaiB 

29 

ToM  PlMinlna  (sum  of  ma*  23  -  28) 

8N»Ai 
30 

1440.1      Property  PurchaMs  (or  Lnaas) 

31 

1440.4      SunMys  and  M^m 

32 

1440.5      Appraisals 

33 

1440.6      TMe  Momwion 

34 

1440.7      SMb  -  MH  ContrlMlion 

35 

1440.8      Legal  Costs -SMb 

36 

1440.10    Opion  NegolMions 

37 

1440.12    CunentTax  SaOlanMnl 

38 

1440.19    Sundnr  Site  Cosit 

38 

Previous  eiMons  are  obaolata 
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PntmaHumm 

Subpart  L  Budgm  (cool.) 

<a» 

Laal 
a<idgat 

(3» 

ArtusI 

Coal 
htewradto 

(       '       '       ) 
(4» 

AddMsiial 
toCompM* 

UM 

N*. 

(0 

PwlMI 

m 

Suniot(4)*<S) 
(7) 

Mi  In 

40 

■ 

41 

1460.1      Work-MM  Conttiuaon 

' 

42 

rso.2      MotartaisandEqulpnMnl-MHConMbulon 

43 

14S0.3      Odiar  MH  CooWUHlom 

44 

1450.9      IHSO(l-tMBWalarandS«irar 

46 

DwaNk 
46 

nfl8ttucturaa 

1460.0      Onmang  Stucturw 

47 

1460.1      Wotk-MH  Contrtwton 

48 

1^.2      MMMtaiBandEcMpmefll-MHConMbufcn 

49 

1460.3      0«Mr  MH  Cana«u«ons 

SO 

T^  OwMng  StnicturM  (sum  o(  Inas  46  -  49) 

51 

1465  1       DwreWng  Equipmant  NoiwxfMndalte 

52 

1465.2      Dwaang  Equipment  ExiMndafble 

S3 

1'  65.3      OMttng  Equipnwnl-MH  ConHwlon 

54 

T<  4ii  DwaOkta  EquipnMnI  (sum  (X  moB  51  -  53) 

36 

Ni^tg  StiuclurM 
1470.0      NondwoSng  StrvKluras 

56 

V  70.1      Wgrk-MH  Convibution 

57 

V70.2      Maie(WsandEquipmanl-MHConttibu«an 

SB 

1'  70  3      0*Mr  MH  Contri)u«ons 

S9 

T*W  NoadiMlOng  SlrtJcturM  (sum  a(  fews  55  -  58) 

Nemhi 

60 

wllig  Equlpmant 

1^.1      Offloe  Fumilura  and  Equipmeni 

y^^ 

61 

1^.2      Mainlenanca  EqUpment 

^P 

A  ._ 

62 

14753      Communily  Spaca  EqUpmant 

^^j 

HPr 

63 

U  75.4      Compuiar  EqUpmanl 

^r/- 

64 

U  75.7      AutomoOva  Equipmant 

66 

1^.9      Expandabia  Equipmant 

66 

1475  10    NondiMang  Equipmant-MH  Contrtxjton 

67 

_TJ 

68 

14 

10        ConlraciWofklnProgrMa 

68 

14 

as         DamoWlon  Coats 

70 

14 

71 

72 

73 

« 

bMotal  (sun  of  kw  B,  18  -  22, 29. 39,  «S,  SO.  M,  SB,  67  •  n) 

74 

V 

75 

V 

18        MOO  Coals  Fundad  by  Davatopmant 

76 

c^ 

mlngaitcy  (1%  or  5%  or  loas  of  Ina  73) 

77 

14 

7B 

"1 

NMMona 

7B 

The  HA  approving  offic  ial  hereby  certifies  and  ensures  that  it  will  comply  with  the  regulations  and  requiremenis  with  respect  to  the  acceptance 
and  use  of  Federal  funds  for  this  Federally-assisted  program. 


Si(B«un  •(JHA  Appra¥ia(  OTBcial 


Dim 


Situmic  srHUD  Rcvicwiiif  Offickl 


Dale 


Pravious  aditons  are  obsoletB 
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'Ugri  Nmw  of  HoMlng  Autmay 


SufafMMlH.  TDCCn>C«lcul«Bon 


1.Un>79D«»*lo|iin»ntCo«t 

ZMnus:  Lln»74  1<06     MwwgiMiit  Cot  Aloclion 

3:  Un»44  1480.9  IHSO<mi»W«Hf«ndS<wwr 

4.  UtwTS  14«Q    MO0C<i«t»FundidhyD8v«totimw< 

5; Un»7a DooaBow 

6.PIW:     RinnHUO-52825orHUD-S2B37 

1406     DiylopnwntCortBFundwlbyMOO 


T.ToM 


ColCip 


Remarks: 


SukprntM.  Mutyl  Help  Contribution  Calcuillon 


I.Caah 


2.1410   lMt4CSub*eoount(Utw11) 


3. 1440   kUC  Subaccount  (Un>  34) 


4.1450   MHCSubaoooun«»(«umo(lw»41-43) 


8.1460   MHCSubaceount»(»uwo>lrw«47-49) 


6.1468    MHCSufocour«(Un»53) 


7.1470   MHCSubaeoounli(«umo<lnwS6-38) 


a..l475   MHCSuli>iX0unt(ln>66) 


8.  TolM  MufeMl  H^>  ConMbuiom 
(turn  o<  J  IriM  should  »q>iilt1,SOO«mMflwnuHibwo<un>») 


^^A 


f'r 


Prmlous  wMons  am  obsoMe 
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FtaducSon  Pnltct  (2S77-0130)?  One*  of  Mbmwlan  Tactwotogy .  U.S.  0«pw«ii«*i*Ho»mn»and  Urtan  OmratopiMnt.  WwMngkNi.  D.C.  20410^3800.  TNa 
Do  wol  — n<  IN*  tow  lo  ■»•  ■>»»■  m^tnm. . 


bstnicddM  for  Prcpariag  DeraloiMMat  Cost  Bodfcti 
A.  GfacriL 

1.  fom  mJD-53045-A  must  be  used  by  HA's  who  are  receiving 
HUD  assittuice  in  the  development  piocess.  either  voluntarily  or  as 
the  result  of  a  corrective  action  order.  HA's  who  are  processing 
development  under  the  "^Standard"  or  "Non-Assisted"  method  may 
instead  submit  form  HUD-53045-B. 

a.  For  the  first  budget  (Planning  Budget),  complete  only  col- 
unuK  5,  6k  and  7  of  Sobpait  I.  Complete  all  applicable  lines  of 
Subparts  Q  and  m. 

b.  Round  off  aU  amounts  to  the  nearest  dollar. 

c.  Whore  descriptions  or  supplementary  dau  are  required,  use 
the  Remarks  section  or  an  attached  sheet,  identifying  the  applicable 
item. 

2.  Prepara  an  original  and  two  copies  for  all  Development  Cost 
Budgets  a»d  submit  to  the  appropriate  Area  or  Division  ONAP. 

3.  Budgets  should  cover  all  of  the  housing  to  be  built  under  a  single 
project  number,  whether  on  one  or  several  sites. 

4.  For  descriptions  of  the  cost  accounts  to  be  used,  see  the  Public 
and  Indian  Housing  Low-Rent  Technical  Accounting  Guide,  7S 10. 1 . 
The  Area  or  Division  ONAPs  will  assist  HAs  upon  request  in  the 
distribution  of  costs  to  individual  accounts. 


B.  Headii« 

1.  Legal  Name  of  Housing  Authority:  Enter  the  full  legal  name 
of  the  Hotsing  Authtxily. 

2.  Projecl  Locatioa:  Identify  the  location  of  die  project 
Example:  Window  Rock.  AZ  J^ 

3.  Budget  Sequence  Number:  ^^O  ^ 

a.  If  submitting  a  budget,  identify  the  budget  sequence  numwH^U 
If  it  is  the  fust  budg^  for  that  project  enter  number  1.  The  next      «, 
budget  submission  for  that  project  should  be  identified  as  budget 
sequence  ilumber  2  and  so  forth. 

b.  If  submitting  a  cost  statement,  leave  blank. 

4.  Project  Number:  Enter  the  complete  project  number. 
Examp^:  AZ99B001099 

5.  Development  Method:  Identify  the  predominant  development 
method  used:  Conventional,  Turnkey,  Modified  Turnkey,  Acqui- 
sition. Foite  Account,  or  Self  Help 

6.  Program  Type:  Identify  the  program  type:  LR  -  Low  Rent, 
NMH  -  New  Mutual  Help 

7.  Number  of  Units:  Specify  the  number  of  units  which  are  being 
developed  as  Elderly  units  and  the  number  being  developed  as 
Nonelderly.  The  sum  of  the  two  numbers  should  equal  the  total 
number  of  units  being  constructed  for  that  project. 

8.  Purpose:  Place  an  X  next  to  the  description  which  most  closely 
matches  life  purpose  of  the  submission. 


C  SubpMt  L  Bwlgst 
L  Cohnu  Eatries. 

a.  L«t  Budget:  Enter  die  amounts  from  the  most  recent  HUD 
reviewed  budget.  This  cohunn  should  only  be  left  blank  if  die 
Housing  Authority  is  submitting  the  project's  first  budget  (Budget 
Sequence  Number  1). 

b.  Actaal  DevdopMcat  Cost  bcorrcd  to: 

1)  If  submitting  an  Actual  Development  Cost  Statonent  or  a 
budget,  identify  die  date  through  which  die  actual  development 
costs  have  been  incurred. 

2)  If  submitting  semi-annoal  cost  statements,  enter  the  dale 
on  which  the  reporting  period  ended  (i.e.,  6/3(]/96  or  12/31/96). 

c.  Actual/EstiBated  Additional  to  Complete:  Use  diis  col- 
umn to  reflect  die  additional  estimated  or  actual  costs  for  complet- 
ing the  devetopment  work. 

d.  Total  DevelopmcBt  Cost/Per  Unit:  Complete  coIunui7  first 
then  calculate  the  per  unit  cost  by  dividing  the  amount  in  column  7 
by  the  total  number  of  imits  idendfied  in  the  heading. 

e.  Total  Devehipment  Cost/A  mount:  This  colunm  is  the  sum 
of  columns  4  and  5. 

2.  LiBC  Eatries 

a.  Turnkey  and  Coaventioaal  Projects. 

1)  Turnkey.  The  account  classifications  for  Developer's 
Price,  lines  1  tfm>ugh  8,  are  to  be  completed  only  for  projects  being 
developed  under  the  Turnkey  method.  Where  the  developer  is  not 
providing  the  site,  no  entry  will  be  made  in  line  1 ,  Account  1440; 
instead,  just  as  for  conventional  projects,  lines  30  through  39  will 
be  completed.  For  a  developer-provided  site,  entries  will  be  made 
for  site  acquisition  costs  to  the  HA.  e.g..  ^Tpraisals  (line  32)  where 
Inftaiggl  (see  item  g  bek>w).  The  Total  Developer's  Price  will  be 
«e  Mce  agreed  upon  at  the  Feasibili  ty  Conference  by  the  developer 
aiK^e  HA  (and  HUD-assisted  method  only).  The  amounts  entered 
for  site,  architectural  and  engineering  services  should  be  the  amounts 
lo  be  included  with  die  Preliminary  Contract  of  Sale  for  the 
eventuality  ofseparate  purchase  by  the  HA.  The  amount  entered  for 
Other  shouki  be  die  sum  of  (I)  die  Developer's  Fee  and  Overhead, 
(2)  Interim  Fuiancing.  and  (3)  Ctosing  Costs.  In  die  case  of  nimkey 
projects,  plaiming  costs  reviewed  by  the  Area  or  Division  ONAP 
will  aUow  for  entries  in  lines  23  and  24  as  well  as  in  line  6  .  in 
addition  to  the  required  services  for  which  entry  will  be  made  in  line 
26. 


2)  CoBventionaL  For  conventional  projects,  lines  1  through 
g  will  remain  blank.  The  Schematic  Design  Documents  and 
Architect's  Estimate  of  Project  Construction  Cost  will  provide  a 
basis  for  reasonable  estimates  for  costs  of  Site  Improvements  - 
Account  1450.  Dwelling  Structures  -Account  1460,  and  Nondwell- 
ing  Structures  -  Account  1470.  The  Area  or  Division  ONAP  may 
be  requested  to  assist  in  preparing  appropriate  estimates  for  Dwell- 
ing and  Nondwelling  Equipment  -  Accounts  1465  and  1475.  The 
estimate  shall  be  accompanied  by  supporting  data  showing  items 
and  the  ctist  of  each. 


Pravfous  adVons  are  obaoMB 
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b.  1410  Adainistnitioo  (Udcs  9  tfaroagh  18).  HAs  with 
experience  in  the  development  and  management  of  low-income 
housing  should  estimate  administration  costs  on  the  basis  of  such 
experience,  as  applicable,  for  the  current  development  method.  Fbr 
nonkey  projects,  there  will  be  less  administration  activity  normally 
than  f<w  conventional  projects.  The  amounts  for  the  various 
subaccounu  shall  be  the  costs  (rf  the  items  of  expense  which  are 
direcdy  traceable  to  aitd  essential  in  the  planning,  constnicti(Mi  and 
completion  of  the  project,  and  the  prorata  amounts  of  the  HA's  total 
administration  costs  in  respect  to  the  items  which  are  not  wholly 
iraceabletothcprojcct.  Administration(1410)andPlanning(1430) 
Costs  otdinarily  terminate  with  the  End  of  the  Initial  Operating 
Period  (EICM»).  After  this  date  only  costs  of  personnel  employed  in 
development  work  specifically  applicable  to  the  particular  project 
(e.g.,  employee  or  architect  engaged  in  warranty  in^)ectioiis)  may 
be  charged  to  dKse  accounts. 

1)  1410J  Work-MHCootribBtioBainen)-  Thisaccount 
staU  be  chwged  with  that  portion,  if  any,  of  the  MH  contribution 
attributed  to  work  furnished  to  the  HA  (for  which  the  contractor  is 
not  reiqxmsible)  fw  administrative  purposes  by  or  on  behalf  of  d>e 
Homebuyer  Families. 

2)  1410.1  aid  1410.2  NoBtechnkal  aad  Technical  Salaries 
(Ubcs  9  and  10).  The  following  supporting  data  shall  accompany 
the  estimates  for  Nontechnical  and  Technical  Salaries:  List,  by  job 
title,  each  HA  employee  whose  salary,  or  portions  thereof,  will  be 
chargeable  to  these  accounts.  Fbr  each,  show  the  aimual  rate  of  the 
gross  salary,  the  estimated  length  of  time  the  employee  will  spend 
in  connection  with  the  development  of  the  project,  and  the  total  of 
the  gross  salary  which  is  properly  chargeable  to  either  of  these 
accounts.  If  only  a  portion  of  the  employee's  time  will  be  charge- 
able to  this  project,  show  the  percentage  that  will  be  so  chargeable 
and  show,  in  a  footnote,  the  percentage  distribution  to  other  projects 
and  the  accounts  to  which  distributed. 

3)  1410.11  Audit  (line  15).  This  expense  has  been  separated 
ftom  account  14 10. 19  Sundry  and  should  reflect  the  prorata  amount 
of  audit  expense  chaigable  to  the  project 

4)  1410.17  Insurance  (line  16).  This  expense  has  been 
separated  from  account  1410.19  Sundry  and  should  reflect  the 
prorata  amount  of  insurance  expense  chargable  to  the  praiect. 

5)  1410.19  Sundry  (line  17).  The  estimate  for  t^^ 
Account  shall  include  supporting  data  as  follows:  List  and  i 
cost  of  each  item  of  administrative  and  general  expense  for 
a  specific  account  is  not  provided  in  the  1410  group  of  accounts. 
This  includes  expenses  for  publications,  membership  dues,  and 
telephone,  which  are  no  longer  separate  1410  subaccounts.  If  only 
a  portion  of  the  cost  of  any  item  will  be  chargeable  to  this  project, 
show  the  percentage  and  amount  that  will  be  so  chargeable  and 
show,  in  a  footnote,  the  percentage  distribution  to  other  projects. 

c.  1418  Counseling  Costs  (Hat  20).  This  account  shall  be 
charged  with  the  cost  of  counseling  to  be  provided  to  participating 
families. 

d.  1420  Total  Interest  (li»e  21).  Actual  or  estimated  interest 
expense  fw  loan  projects  (reserved  prior  to  FY  1987)  is  reflected  on 
this  line.  Grant  projects  (reserved  FY  1987  or  after)  do  not  have 
interest  expense. 

c.  1425  Initial  Operating  Deficit  (line  22).  In  the  absence  of 
dependable  previous  experience  data  on  which  to  base  apreliminary 
estimate  of  the  initial  operating  deficit,  an  aUowance  not  to  exceed 
$50  per  dwelling  unit  may  be  used. 


r.  1430  Phiuii«  (liacs  23  thrtwgh  29).  For  turnkey  projects 
generally .  architectural-engineering  services  will  be  inchided  in  the 
Developers  price  except  for  periodic  inspection  of  construction  by 
an  indepoidont  architect  emptoyed  by  the  HA  (Acco«t  1430.7). 

1)  1430.1  Architectval  and  EagiBeeriiig  Fees  (tine  23). 
Architectural  and  engineering  fees  shall  not  exceed  those  set  forth 
in  the  Schedule  of  Fees  of  the  architect's  contract 

2)  1430.2Coii8altaDtFecs(liBe24).  Thearchitect'scontract 
provides  that  consultants  retained  by  the  architect  most  be  paid 
under  the  terms  of  the  architect's  contract.  Fees  to  be  paid  to  other 
consultants  d>ould  be  included  under  this  account  and  shall  be 
accompanied  by  supporting  data. 

3)  1430.6  Permit  Fees  Oine  25).  If  buikling  or  odier  similar 
fees  have  to  be  paid  by  the  HA.  inc  hide  tf*c  estimated  amoimt  under 

this  account 

4)  1430.7  Inspectioo  Costs  (line  26).  This  estimate  shall  be 
accompanied  by  supporting  data  consisting  of  an  itemized  break- 
down of  the  costs  chargeable  to  this  account  Include  in  the 
breakdown,  by  job  title,  a  list  of  employees  of  the  architect  or  of  the 
HA  who  will  perform  inspection  work  for  the  project,  and  diow  for 
each  the  same  information  as  required  in  item  b.2  above. 

5)  1430.9  HousiBg  Surveys  (line  27).  The  cost  of  all  housing 
surveys  and  comprehensive  planning  shall  be  charged  to  this 
account  Include  in  this  account  the  cost  of  printing  reports  in 
connection  with  the  survey. 

6)  1430.19  Sundry  Planning  Costs  (line  28).  In  the  absence 
of  actual  experience,  the  HA  should  request  advice  from  the  Area 
or  Division  ONAP  for  this  estunate. 

g.  1440  Site  Acquisition  (lines  30  through  39). 

1)  1440.1  Property  Purchases  (or  Leases)  (line  30).  Costs 
in  excess  of  $1 J500  per  site  must  be  supported  by  an  appraisal. 

2)  1440.5  Appraisal  Fees  (line  32).  This  account  shall  be 
charged  with  ( 1 )  the  costs  incurred  by  the  HA ,  if  any ,  for  appraisals 
of  land  or  improvements  for  sites  to  be  provided  by  the  HA  and  (2) 
with  costs  incurred  for  obtaining  appraisals  of  a  developer-owned 
site  for  a  mmkey  project  No  appraisal  fee  shall  be  included  if  the 
appraisals  were  conducted  by  the  Bureau  of  Indian  Affairs. 

3)  1440.6  Title  Information  (line  33).  No  charge  shall  be 
made  to  this  account  where  a  BLA  Title  Status  Report  is  utilized  in 

I  J^ccordance  with  the  Interdepartmental  Agreement 
\^^£t.  1450  •  1475, 1485  Construction  and  Equipment  (lines  40  - 
m,  and  69) 

1)  Not  in  Contract  (NIC).  On  supporting  documentation, 
list  the  work  and  equipment  (including  vendor  name(s))  not  in- 
cluded under  a  formal  construction  contract  (e.g.,  utilities  exten- 
sion/cofuiecticm  costs). 

2)  Force  Account.  On  supporting  documentatior,  list  ap- 
proved force  account  labor  and  material  cost  items  for  each  appli- 
cable account 

i.  1480  Contract  Work  in  Progress  (line  68).  Prior  to  the  final 
budget,  this  account  shall  be  charged  with  the  amount(s)  of  the 
contruction  contract  as  reflected  on  form  HUD-52396,  Analysis  of 
Proposed  Main  Construction  Contract  Show  on  the  Fmal  Budget 
all  construction  contract  amounts  (including  all  approved  changes) 
which  were  initially  reflected  at  Account  1480  at  contract  award. 
Each  final  constniction  contract  amount  should  be  distributed  to  the 
appropriate  subsidiary  account  (Accounts  1450  through  1475)  after 
the  fmal  billing  under  each  contract.  All  such  costs  will  therefore 
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be  enterod  in  column  (4)  as  an  actual  cost  incurred.  The  Pinal 
Budget  sball  be  accompanied  by  supporting  data  listing  (a)  the  name 
of  the  coatractor  and  type  of  work  performed  under  each  construc- 
tion contract  executed;  (b)  each  original  contract  amount  estab- 
lished ani  shown  on  form  HUD-52396  at  Contract  Award  stage;  (c) 
a  listing  and  identification  of  account  classification  for  each  change 
order  approved  for  each  construction  contract;  and  (d)  each  final 
contract  amount,  including  all  change  orders. 

j.  1406  Management  Cost  Allocatioa  (line  74).  This  account 
shall  be  charged  with  not  more  than  10  percent  of  the  approved 
developmem  graiu  amount  for  any  operating  subsidy  purpose.  This 
amount  is  in  addition  to  HA  Adininistration  costs  allocated  to  the 
development  grant  See  Notice  (in  clearance  at  this  time)  for 
additional  information. 

k.  1499  MOD  Costs  Funded  by  Development  (Hue  75).  This 
account  ^hall  be  charged  with  any  amount  approved  to  fimd 
allowable!  modernization  activities  of  any  active  modernization 
project.  See  Notice  (in  clearance  at  this  time)  for  additional 
information. 

1.  CoatmgeiKy  (line  76).  Typically,  not  more  than  5  perceiU  for 
conveiHional  projects,  nor  more  than  1  percent  for  turnkey,  of  line 
73  Subtotals. 


■.  Donations  (line  78).  For  donations,  see  account  2850  in 
the  PIH  Low-Rent  Technical  Accounting  Guide,  73 10. 1 .  A  dona- 
lion  rqxesents  a  cash  donation  and  the  reasonable  value  of  property 
donated  to  the  project.  ^A  Mutual  Help  contribution  is  not  a 
donation.  Any  cost  met  nnom  cash  donations  and  the  value  of  any 
donations  in  kind  will  be  included  under  the  appropriate  cost 
accoum. 

D.  Subpart  n.  TDC  Cap  Cakulatian 

Bring  forward  die  totals  fitom  lines  44. 74, 75.  and  78  finom  Subpart  I, 
column  7.  Identify  any  1498  Development  Costs  Funded  by  MOD 
accoun  tsfortheidentifiedprojectfroiii  approved  form  HUD-5282S, 
CLAP  Budget/Progress  R^ott,  or  frnm  HUD-52837,  Annual  State- 
ment/Performance and  Evaluation  Report  See  Notice  (in  clearance 
at  this  time)  for  additional  information. 

E.  Subpart  m.  Mutual  Help  Coatribntion  Calculation 

Identify  the  amount  of  cash  provided  as  Mutual  Help  Contribution. 
Bring  forward  die  totals  from  lines  1 1 ,  34, 53,  and  6<6  from  Subpart 
I.  column  7.  Calculate  the  sums  of  lines  41-43, 47-49.  and  56-58 
from  Subpart  I,  cohmm  7,  and  bring  forward  the  totals. 
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.'Development  Cost  Budget  -  Standard  Method 

Native  American  Low-Income  Housing  Program 


1 .  Ligal  N«M  ol  HOMtng  Au<«riiy 


2.  Pro|Ki  LocMkn 


8.  n«poM 

Q  Planning  Budget 

Q  Constructon  Slags  Budget 

[2  Contact  A«Mrd(CAVContract  of  Sale 


U.S.  DapvtiiMnt  of  Housing 
and  Uiban  Dovalopmwit 

Offlc«  of  PuMc  and  Indian  Housing 


OMB  Approval  No  2577-0130  (eKp.  7/31/96) 


Q  Between  CA  and  Final 
□  f»ja|  Budget 

9.  Budget  Seoquence  Number . 


Q  Sa)ni.AnnualDevatopmantCaMStMamant 

Q  Statamant  of  Actual  DeveloprTMnt  Coat  (wISiAOCC) 

10.  Coeb  Incurred  through  /  / 


Subpart  I.  Budgt 


Subpart  II.  TDC  Cap  Calculation 

Subpart  III.  INutual  H«ip  Contribution  Calculation 

I.UneZS  Development  Cost  IncKjding  Donations 

1.  Cash 

ZMnus:    Une  18  1406        Management  Cost  Alocation 

2.    14103 

X                           1450.9     IHSOtf-sile  Water  and  Sewer 

3.    1440.7 

4.              Une  19  1499       lylOO  Costs  Funded  by  Oevaiopnignt 

4.  Sum  of  Accounts  1450.1, 1450.2.  end  1450.3 

5.              Line22  Donations 

5.  Sum  of  Accounts  1460.1. 1460.2.  and  1460.3 

6.  Plus:      FormHUD-52825orHUO-52837 

6.  Account  1465.3 

1496      Devetopment  Costs  Funded  by  MOO 

7.  Sum  of  Accounts  1470.1. 1470.2,  »id  1470.3 

8.  Account  1475.10 

9.   Total  Mutual  Help  ConMbutlom 

(sum  ol  alllnes  should  equal  $1 ,500  tones  the  numbsr  oi  units) 

The  HA  approving  official  hereby  certifies  and  ensures  that  it  will  comply  with  the  icgulations  and  requirements  with  respect  to  the  acceptance 
and  use  of  Federal  funds  for  this  Federally-assisted  program. 


Sifuuuc  of  HA  Approving  Official 


Sigutun  of  HUD  Rcviewtn(  Official 
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3. 

4. 

5. 


Instnjctioni  for  Preparing  DevelopmeiU  Cost  Budget 

A.  GcMf^ 

1  Form  ^UD-53045-B  may  be  used  by  HA's  who  are  processing 
development  under  the  "Standard"  or  "Non-Assisted"  method. 
HA's  who  are  receiving  HUD  assistance  in  the  development 
process,  ei^r  voluntarily  or  as  die  result  of  a  corrective  action 
order,  must  continue  to  submit  form  HUD-53045-A. 
2.  Prepare  an  original  and  two  copies  for  all  Devetopmenl  Cost 
Budgets  and  submit  to  die  appropriate  Area  or  Division  ONAP. 

3  Detailed  information  for  the  accounts  included  on  this  form  can 
be  found  in  the  instructions  for  form  HUD-53045-A  or  die  Public 
and  Indian  Housing  Low-Rent  Technical  Accounting  Guide.75 10.1. 

4  ToensiueiheaccurateenttyofbudgetinformationintoLOCCS 
by  ONAP  ^fices,  aU  Subparts  of  die  form  must  be  completed 

B.  Heading 

1.  Legal  Name  of  Housing  Authoritj:  Enierthc  fuU  legal  name 
of  the  Houiing  Audiority. 

2.  Project  Location:  Identify  die  location  of  die  project 
Example:  Window  Rock.  AZ 
Resered. 

Projc^  Namben  Enter  die  complete  project  number. 
Example:  AZ99B001099 

J.  Devcl6pneot  Method:  Identify  die  predominant  develop- 
ment medkxl  used:  Conventional,  Turnkey.  Modified  Turnkey. 
Acquisition,  Force  Account,  or  Self  Help 

6.  ProgmmType:  Identify  die  program  type: 
LR  -  Low  Rent  NMH  -  New  Mui 

7.  Number  of  Units:  Specify  die  number  of  units  wl 
devetoped  as  Elderly  units  and  die  number  being  devel 
Noneldcriy.  The  sum  of  die  two  numbers  should  equal  die 
number  of  units  being  constructed  for  diat  project 

8.  Purpose:  Place  an  X  next  to  die  dcscripdon(s)  which  most 
closely  notches  die  purpose  of  die  submissicm. 

9.  Budget  Sequence  Number: 

a.  If  submitting  a  budget,  identify  die  budget  sequence  num- 
ber. If  it  is  die  first  budget  for  diat  project  enter  number  1 .  The  next 
budget  submission  for  diat  project  should  be  identified  as  budget 
sequence  number  2  aid  so  forth. 

b.  If  Submitting  a  cost  statement,  leave  blank. 

10.  Costa  Incarrcd  Through: 

a.  Ifsubmining  an  Actual  Development  Cost  Statement,  iden- 
tify die  date  duough  which  die  actual  development  costs  were 
incurred,  j 

b.  If  iubmitting  semi-annual  cost  statements,  enter  Uiedatt  on 
which  die  reporting  period  ended  (i.e.,  6/30/%  or  12/31/96). 

c.  If  submitting  a  budget,  leave  blank. 


C.   SdbpwtL  Badget 

1 .  Latest  Apiirovcd  Budget,  Column  3: 
Enter  die  amounts  from  die  moBtrecentHUDreviewed  budget  This 
column  diouW  only  be  left  blank  if  die  housing  audiority  is 
submitting  die  project's  first  budget  (Budget  Sequence  Number  1). 

2.  Total  DevelopiMBt  Cost,  Coiuan  4: 

a.  When  submitting  a  budget,  enter  die  requested  budget 
amounts  in  this  column. 

b.  When  submitting  a  cost  statement,  enter  die  actual  develop- 
ment costs  incurred  up  to  and  including  die  date  identified  in  box  10. 

3.  Linel,1482TotalI>eveloper'sPrice,shouldinchideallcosts 
incurred  for  die  developer's  price  under  a  bimkey  devclojmient 
method. 

4.  Liiie2,1410To(alAdministratioa,shouldrenectdietotalof 

all  1410  subaccounts. 

5.  Line  3, 1415  Liquidated  Damages,  should  reflect  die  balance 
from  account  1415. 

6.  Line  4,  1418  CounseliBg  Costs,  should  reflect  dw  balance 
from  account  1418. 

7  uae  5, 1420  Total  Interest,  should  reflect  die  total  of  all  1420 
subaccounts. 

8.  Line6, 1425lDitialOpenitingDericit,shouldreflectdicdebit 
or  credit  balance  from  account  1425. 

9.  Line?,  1430TotalPlanning,shouldrefJectdietotalofall  1430 

subaccounts. 

10.  Line  8, 1440 Total  Site  Acquisition,  should  reflect  die  total  of 
all  1440  subaccounts. 

11.  Line  9, 1450  Total  Site  Improvement,  should  reflect  die  total 
of  all  1450  subaccounts. 

'^Ji2.  Line  10, 1460  Total  Dwelling  Structures,  shouW  reflect  die 
C  total  of  all  1460  subaccounts. 

13.  Line  11, 1465  Total  Dwelling  Equipment,  should  reflect  die 
total  of  all  1465  subaccounts. 

14.  Lac  12, 1470  Total  NondweHing  Structarcs,  should  reflect 
the  total  of  all  1470  subaccounts. 

15.  Line  13, 1475  Total  NondweHing  Equipment,  should  reflect 
die  total  of  all  1475  subaccounts. 

16.  Line  14, 1480  Contract  Work  In  Progress,  should  reflect  die 
balance  from  account  1480. 

17.  IMt  15, 1485  Demolition  Costs,  should  reflect  die  balance 
from  account  1485. 

18.  Line  16, 1495  Retocation  Costs,  should  reflect  die  balance 
from  account  1495. 

19.  Line  17,  Subtotal,  is  die  sum  of  lines  1  diru  16. 

20.  Line  18,  1406  Management  Cost  Allocation,  should  be 
charged  widi  die  amount  of  development  funds,  not  to  exceed  10% 
of  die  approved  development  grant,  allocated  by  die  housing 
audiority  to  be  used  for  operating  expenses  of  projects  included 
under  Section  9  of  die  U.S.  Housing  Act  as  amended. 
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21.  Uaft  19, 1499  MOD  Costs  Funded  by  Developnent,  should 
reflect  any  hinds  originally  reserved  for  this  project  which  are  to  be 
used  for  modemization  activities.  See  Notice  (notice  in  clearance 
at  this  time)  for  fiirtiier  information. 

22.  Umt  20,  CoBtiugeacy,  should  include-any  fimds  set  aside  for 
cMitingency  purposes. 

23.  Umt  21, 1499J2  Total  DeveiopBcnt  Cost,  is  the  sum  of  Unes 
17  thru  20. 

24.  Liac  22,  Doaatioas,  should  ittclude  any  donations  to  the 
project  A  Mutual  Help  contribution  is  not  a  donation. 

25.  Lioc  23,  Total  DevdopBient  Cost,  is  die  total  ofljnes  21  tfmi  22. 

D.   Subpart  n.  TDC  Cap  Calculation 

1.  Use  figures  from  column  4  if  submiuing  the  project's  first 
budget  or  a  budget  revision.  Use  figures  from  column  3  for  all  other 
submissions. 

2.  Liae  1,  transfer  the  total  from  Subpart  I,  Line  23. 

3.  Liae  2,  transfer  the  total  from  Subpan  I,  Line  18. 

4.  Liae  3,  diould  reflect  the  total  ofaccount  1450.9,  IHS  Off-Site 
Water  and  Sewer  as  budgeted. 

5.  Liae  4,  transfer  the  total  from  Subpart  1,  Line  19. 

6.  Line  5,  transfer  the  total  firom  Subpart  I,  Line  22. 

7.  Liae  6,  should  reflect  the  total  ofany  funds  included  in  accoimt 
1498,  Development  Costs  Ftuided  by  MOD.  for  this  project  as 
identified  on  approved  form  HUD-52825,  CIAP  Budget/Progress 
Report,  or  form  HUD-52837,  Annual  Statement/Performance  and 
Evaluation  Report  See  Notice  (notice  in  clearance  at  this  time)  for 
further  information. 

8.  Line  7,  the  sum  of  lines  1  and  6.  minus  lines  2  thru  5 


E.    Sidbpart  m.  Matuil  Help  CoatributioB  Calcalatioa 

1.  Use  figures  from  cohonn  4  if  submitting  the  project's  fint 
budget  or  a  budget  revision.  Use  figures  from  column  3  for  all  other 
submissions. 

2.  Line  l,shoidd  reflect  any  MH  Contributions  of  cash. 

3.  Line  2,  should  reflect  the  totid  of  accoum  1410.3.  Adminislra- 
tion,  Work-MH  Contribution. 

4.  Liae  3,  should  reflect  die  total  of  accouru  1440.7.  Site  Acqui- 
sition, Site-MH  Contribution. 

5.  Liac  4,  should  reflect  the  total  of  accounts  1450. 1 .  1450.2.  and 
1450.3.  respectively;  Site  Improvement.  Work,  Materials  and  Equip- 
ment, and  Other-MH  Contributions. 

6.  Liae  5,  should  reflect  the  total  ofaccounts  1460. 1.1460.2,  and 
1460J.  respectively:  Dwelling  Structures.  Work.  Materials  and 
Equipment,  and  Odier-MH  Contributions. 

7.  Line  6,  should  reflect  die  total  of  account  1465.3.  Dwelling 
Equipment-MH  Contribution. 

8.  Line  7,  should  reflect  die  total  of  accounts  1470. 1. 1470.2.  and 
1470.3.  respectively;  Nondwelling  Stiucnires,  Work.  Materials  and 
Equipment,  and  Other-MH  Contributions. 

9.  Liae  8,  should  reflect  die  total  of  account  1475. 10.  Nondwell- 
ing Equipment-MH  Contributicm. 

10.  Line  9,  the  sum  of  line  1  thru  8. 
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DePARTHENT  OF  THE  INTERIOR 

FWt  and  WiMiHe  Service 

Infonnatlon  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  Emergency  Approval  Under 
tfte  Paperwork  Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  OMB  for  emergency 
approval  under  the  provisions  of  the 
Paperworic  Rdduction  Act  (44  U.S.C 
Chapter  35).  Coaies  of  the  proposed 
information  collaction  requirement  and 
related  forms  anjd  explanatory  material 
may  be  obtained  by  contacting  the 
Service  Information  Collection 
Clearance  Officer  at  the  address  listed 
below  or  the  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
(1018-0075),  Washington.  D.C.  20503. 
telephone  202/395-3561. 

Title:  Federal  Subsistence  Hunt 
Application  and  Permit  and  Designated 
Hunter  Permit  AppUcation  and  Permit. 

OMB  Approvd  Number:  1018-0075. 

Form  Number:  7-FS  1  (Federal 
Subsistence  Hunt  Application)  and  7- 
FS  2  (Federal  Subsistence  AppUcation 
for  the  Desimated  Hunter). 

Afcsfracf.  The  Alaska  National  Interest 
Lands  Conservation  Act  (ANILCA)  and 
Fish  and  Wildlife  Service  regulations, 
found  in  50  CFR  100.  require  that 
persons  engaged  in  taking  fish  and 
wildlife  must  comply  with  reporting 
provisions  of  the  Federal  Subsistence 
Board. 

The  harvest  activity  must  be  reported. 
In  many  cases,  #  special  permit  is 
required  for  the  rural  resident  to  be  able 
to  participate  in  sj)ecial  hunts.  The 
harvest  information  is  needed  in  order 
to  evaluate  subsistence  harvest  success; 
the  effectiveness  of  season  lengths, 
harvest  quotas,  and  harvest  restrictions; 
hunting  patterns  and  practices;  and 
hunter  use.  Onqe  harvest  success 
information  is  Evaluated,  the  Federal 
Subsistence  Bo«rd  utiUzes  this 
information,  along  with  other 
information,  to  set  future  seasons  and 
harvest  Umits  f#r  Federal  subsistence 
resource  users.  These  seasons  and 
harvest  limits  ate  set  in  order  to  meet 
the  needs  of  subsistence  hunters 
without  adversely  impacting  the  health 
of  existing  wildlife  populations.  The 
Federal  Subsistence  Hunt  Application 
and  Permit  also  provides  a  mechanism 
to  allow  Federad  subsistence  users  the 
opportunity  to  participate  in  special 
hunts  that  are  i^ot  available  to  the 
general  public  but  are  mandated  by  Title 
VIII  of  ANILCA.  Both  reports  provide 
for  the  collection  of  the  necessary 
information;  hc^wever,  the  Designated 
Hunter  Report  s  unique  in  that  it  allows 


the  reporting  of  the  harvest  of  multiple 
animals  by  a  single  himter  who  is  acting 
for  others.  The  Designated  Hunter 
Application  and  Permit  also  serves  as  a 
special  permit  allowing  qualified 
subsistence  users  to  hMvest  fish  or 
wildlife  for  others. 

The  collection  of  information  is 
needed  prior  the  expiration  of  time 
periods  established  under  5  CFR  1320, 
and  is  essential  to  the  missions  of  the 
Fish  and  WildUfe  Service  and  the 
Federal  Subsistence  Board.  Without  this 
information  public  harm  would  occur  as 
a  result  of  the  Service's  inabiUty  to  set 
subsistence  seasons  arid  harvest  limits 
to  meet  users'  needs  without  adversely 
impacting  the  health  and  the  animal 
population.  The  Service  has  initiated 
steps  to  begin  the  standard  OMB 
clearance  process. 

Frequency:  On  occasion. 

Description  of  Respondents: 
Individuals  or  households. 

Estimated  Completion  Time:  .25 
hoius  or  15  minutes  each. 

Annual  Responses:  4,500  (Federal 
Subsistence  Hunt  Application  and 
Permit);  7.000  (Designated  Hunter 
Permit  AppUcation  and  Report). 

Total  Annual  Burden  Hours:  2,875 

hours. 

Service  Clearance  Officer:  U.S.  Fish 
and  WildUfe  Service.  (MS  224  ARLSQ); 
1849  C  Street,  NW..  Washington,  D.C 
20240,  telephone.  703/358-1943. 

Dated:  August  22, 1996. 
PbylUs  H.  Cook. 

Infotmation,  Collection  Clearance  Officer. 
[FR  Doc.  96-22080  Filed  6-28-96;  8:45  ami 


Bureau  of  Land  Management 
[WO-300-1310-00] 

Qreen  River  Basin  Advisory 
Committee,  Colorado  and  Wyoming 

agency:  Bureau  of  I  and  Management, 

Interior. 

action:  Notice  of  Meeting  of  the  Green 

River  Basin  Advisory  Committee. 

SUMMARY:  This  notice  aimounces  the 
dates,  time,  and  schedule  and  initial 
agenda  for  a  meeting  of  the  Green  River 
Basin  Advisory  Committee  (GRBAC). 
DATES:  September  18,  1996,  the  business 
portion  from  8:00  a.m.  imtil  4:00  p.m., 
at  which  time  oral  comments  wiU  be 
heard,  and  September  19,  1996,  from 
8:00  a.m.  until  3:00  p.m. 
ADDRESSES:  Wyoming  National  Guard 
/Vrmory,  923  3rd  St..  Rawlins,  WY 
82301. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Terri  Trevino,  GRBAC  Coordinator, 
Bureau  of  Land  Management,  P.O.  Box 


1828.  Cheyenne,  WY  82003,  telephone 
(307) 775-6020. 

SUPPtCMEWTARY  MFORMATION:  The  topics 
for  the  meeting  wiU  include: 

(1)  Subgroup  reports. 

(2)  Presentations  on  existing  road 
density  and  transportation  planning. 

(3)  Briefing  on  cumulative  impacts. 

(4)  Update  of  Southwest  Wyoming 
Resource  Evaluation  study. 

(5)  PubUc  comment. 

This  meeting  is  open  to  the  pubUc. 
Persons  interested  in  making  oral 
comments  or  submitting  written 
statements  for  the  GRBAC's 
consideration  should  notify  the  GRBAC 
Coordinator  at  the  above  address  by 
September  13.  Persons  wishing  to  orally 
address  the  GRBAC  must  register  by 
4KX)  p.m.  The  GRBAC  wiU  hear  oral 
comments  beginning  at  4:00  p.m.  on 
September  18  and  will  continue  until  all 
speakers  have  been  heard.  The  GRBAC 
may  estabUsh  a  time  Umit  for  oral 
statements. 

Dated:  August  22. 1996. 
Mat  Millenbiu:h. 

Acting  Director,  Buieau  of  Land  Management. 
|FR  Doc.  9&-21995  Filed  8-28-96;  8:45  am] 
8IUM0  cooe  aio-M-« 


[CA-4WO-06-1430-00.  CACA  36825] 

Notice  Of  Realty  Action;  Classification 
of  Put>lic  Lands  for  Recreation  and 
Public  Purposes,  San  Diego  County, 
CallfOmia 

AQBICY:  Bureau  of  Land  Management, 
Department  of  the  Interior. 

ACTION:  Notice  of  realty  action; 
Recreation  and  Public  Piupose  Act 
Classification,  San  Diego  County, 
CaUfomia.    

SUMMARY:  The  following  described  land 
has  been  examined  and  found  suitable 
for  classification  for  conveyance  to  the 
City  of  San  Diego  under  the  provisions 
of  the  Recreation  and  Public  Purposes 
Act,  as  amended  (43  U.S.C.  869  et  seq). 

San  Bernardino  Meridian 

T.17S..  R.4W., 
Section  1,  a  portion  of  lot  37,  containing 
5.445  acres  of  withdrawn  public  land, 
more  or  less,  which  is  north  and  adjacent 
to  existing  Tract  38. 

SUPPLEMENTARY  INFORMATION:  The  City 
of  San  Diego  has  applied  to  acquire 
approximately  5.445  acres  of  withdrawn 
public  land  for  uses  associated  with  the 
Point  Loma  Wastewater  Treatment 
Plant.  The  land  will  be  immediately 
conveyed  and  developed  in  accordance 
with  the  plan  of  development.  The 
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lands  are  not  needed  for  Federal 
purposes,  and  conveyance  would  be 
consistent  with  the  1994  South  Coast 
Resource  Management  Plan.  The 
conveyance  of  the  land  would  be  subject 
to  the  following  terms  and  conditions: 

1.  Provisions  of  the  Recreation  and 
PubUc  Purpose  Act  and  applicable 
regulations  of  the  Secretary  of  the 
Interior. 

2.  A  right  of  way  to  the  United  States 
for  ditches  and  canals,  pursuant  to  the 
Act  of  August  30.  1890  (43  U.S.C.  945). 

3.  A  reservation  of  all  minerals  to  the 
United  States,  and  the  right  to  prospect, 
mine  remove  the  minerals. 

Pubhcation  of  this  Notice  in  the 
Federal  Register  segregates  the  public 
lands  from  all  other  forms  of 
appropriation  under  the  public  land 
laws  and  the  general  mining  laws,  but 
not  the  Recreation  and  PubUc  Puipose 
Act. 

Detailed  information  concerning  this 
action,  including  a  metes  &  bounds 
description  of  the  land  is  available  for 
review  at  the  Cahfomia  Desert  District, 
6221  Box  Springs  Blvd.,  Riverside.  CA 
92507.  For  a  period  of  45  days  after 
publication  of  this  notice  in  the  Federal 
Register  interested  parties  may  submit 
comments  to  the  District  Manager, 
California  Desert  District,  in  care  of  the 
above  address.  Objections  will  be 
reviewed  by  the  State  Director,  who  may 
sustain,  vacate,  or  modify  this  realty 
action.  In  the  absence  of  any  adverse 
comments,  the  classification  will 
become  effective  60  days  after 
publication  of  this  notice  in  the  Federal 
Register. 

Dated:  August  21, 1996. 
Alan  Stein, 

Acting  District  Manager. 
(FR  Doc.  96-22084  Filed  8-28-96;  8:45  am] 
BtLLMQ  COOE  431(M0-M 


National  Park  Service 

Proposed  Collection  of  Infonnation— 
Opportunity  for  Public  Comment 

The  National  Park  Service  Visitor 
Services  Project,  based  at  the 
Cooperative  Park  Studies  Unit  of  the 
University  of  Idaho,  is  proposing  to 
conduct  visitor  studies  at  the  following 
parks  during  1997: 


Park 

Est.  No. 
of  re- 
sponses 

Burden 
hrs. 

Virgin  Islands  National 
Park 

Washington  Monument .... 

Martin  Luttier  King,  Jr. 
National  Historic  Site  ... 

Mojave  Natiorval  Preserve 

600 
500 

400 
600 

96 
80 

64 
96 

Park 

Est.  No. 
of  re- 
sponses 

Burden 
tirs. 

Ctiattatiooctiee  River  Na- 

tkxial  Recreation  Area 
Voyageurs  Natk>nal  Park 
Bryce  Canyon  Natwnal 

Park 

Lincoln  BoytKwd  Natkxtal 

Memorial  

Lowell  Nabonai  Histork»l 

Park 

Grand  Teton  Natmnal 

Park 

Biscay ne  National  Park  ... 

600 
800 

500 

400 

500 

600 
500 

96 
128 

80 

64 

80 

96 
80 

Annual  Totals 

6000 

960 

Abstract:  NFS  goal  is  to  learn  visitor 
demographics  and  visitors'  opinions 
about  services  and  facilities  in  these 
parks.  Results  will  be  used  by  managers 
to  improve  services,  protect  resources,   • 
and  better  serve  the  visitors. 

Bureau  Form  Number:  None. 

Burden  hours:  The  burden  hour 
estimates  are  based  on  12  minutes  to 
complete  each  questionnaire  and  the 
80%  return  rate  goal. 

Frequency:  7  days  at  each  park. 

Description  of  Respondents:  Visitor 
groups  are  contacted  as  they  enter  the 
park  and  are  given  a  mail-back 
questionnaire  if  they  agree  to  participate 
in  the  survey. 

Estimated  Completion  Time:  12 
minutes. 

Automated  Data  Collection:  At  the 
present  time,  there  is  no  automated  way 
to  gather  this  information,  since  it 
includes  asking  visitors  to  evaluate 
services  and  facilities  that  they  used  in 
the  parks.  The  burden  is  minimized  by 
only  contacting  visitors  during  a  7  day 
period  at  each  park. 

The  National  Park  Service  is  soliciting 
comments  on  the  need  for  gathering  the 
information  in  the  proposed  visitor 
studies  listed  above.  The  NFS  is  also 
asking  for  comments  on  the  practical 
utility  of  the  information  being 
gathered,  the  accuracy  of  the  burden 
hour  estimate,  the  clarity  of  the 
information  to  be  collected,  and  ways  to 
minimize  the  burden  to  visitors  to  these 
parks.  To  obtain  information  or  to  make 
comments,  contact:  Dr.  Gary  E.  Machlis, 
Visiting  Chief  Social  Scientist,  National 
Park  Service,  Main  Interior  Building, 
Room  3412,  1849  C  Street.  N.W., 
Washington,  D.C.  20240,  phone:  202- 
208-5391  or  208-885-7129;  or  Margaret 
Littlejohn,  Visitor  Services  Project 
Coordinator,  Cooperative  Park  Studies 
Unit,  College  of  Forestry,  Wildlife  and 
Range  Sciences,  University  of  Idaho, 
Moscow,  Idaho  83844-1133,  phone: 
208-885-7863. 


Comments  Due:  No  later  than  October 
31,  1996. 
Terry  N.  Tesar, 
Bureau  Qeamnce  Officer. 
[FR  Doc.  96-22114  Filed  8-28-96;  8:45  am] 

BHJJNQ  CODE  431&-7-ai 


Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  from 
Savoonga,  AK  in  the  Control  of  the 
Alaska  State  Offtee,  Bureau  of  Land 
Management,  Anchorage,  AK 

AGENCY:  National  Park  Service. 
action:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3003  (d),  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  control  of  the  Alaska  State  Office. 
Bureau  of  Land  Management, 
Anchorage,  AK. 

A  detailed  assessment  of  the  human 
remains  was  made  by  the  Bureau  of 
Land  Management  professional  staff  and 
University  of  Alaska  Museum 
professional  staff  in  consultation  with 
representatives  of  the  Native  Village  of 
Savoonga. 

Between  1931-1958,  human  remains 
representing  79  individuals  were 
recovered  from  the  Kukulik  mounds  by 
Otto  Geist,  Froelich  Rainey,  Wendell 
Oswalt,  Ivar  Skarland,  and  Albert 
Morton.  No  known  individuals  were 
identified.  In  1934,  a  total  of  2,190 
associated  funerary  objects  were 
recovered  fix)m  the  same  burial  sites, 
including;  stone,  bone,  wood,  iron,  and 
ivory  tools;  walrus  tooth  and  tusks;  seal 
skull  fragment;  clay  pottery  sherds;  bone 
armor  plate  fragments;  walrus  hide  rope; 
baleen  pieces;  wooden  bowls;  bone 
spoons  and  meat  forks;  wooden  effigy 
figures;  and  can,  bottle,  and  window 
glass  fragments. 

Between  1931-1933,  human  remains 
representing  four  individuals  were 
recovered  from  the  Savoonga  Village 
area  or  the  Kukulik  site  by  Otto  Geist. 
No  known  individuals  were  identified. 
No  associated  funerary  objects  were 
present. 

The  Kukulik  sites  have  been 
identified  as  burial  sites  of  the  1879 
epidemic  and  famine  based  on  oral 
history,  manner  of  internment,  types  of 
associated  funerary  objects,  and 
historical  documents.  Oral  history 
presented  by  Savoonga  representatives 
indicates  traditional  knowledge  of  these 
burial  sites  and  the  direct  descendency 
of  the  present-day  Native  residents  of 
Savoonga  to  the  survivors  of  the  1879 
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epidemic  and 
Village. 
In  1934  and 


famine  at  Savoonga 


1948,  human  remains 
representing  seven  individuals  were 
recovered  froiti  Punguuk  Island  by  Otto 
Geist  and  Wei^dell  Oswalt.  No  known 
individuals  were  identified.  The  one 
associated  funerary  object  is  a  sample  of 
unknown  material. 

In  1974,  human  remains  representing 
two  individuaHs  were  recovered  by 
Zorro  Bradley  from  the  Kiyalighaq  site. 
No  known  individuals  were  identified. 
No  associated, funerary  objects  were 
present 

The  Punguiik  Island  and  Kiyalighaq 
sites  in  the  vicinity  of  Savoonga,  AK 
listed  above  have  been  IdentiGed  as 
occupied  from  approximately  during  the 
Okvik.  Old  Bearing  Sea.  and  Punuk 
periods  based  on  site  organization, 
habitation  structures,  and  manner  of 
internments.  This  ethnohistorical  data 
indicate  these  occupations  represent  a 
continuity  of  Cultural  occufMtion  of  the 
Savoonga  vicinity  of  St.  Lawrence 
Island  from  approximately  300  AD  to 
the  historical^  documented  epidemic 
and  famine  of  1879  AD.  Oral  tradition 
presented  by  representatives  of  the 
Native  Village  of  Savoonga  supports  this 
evidence. 

Based  on  the  above  mentioned 
information,  officials  of  the  Bureau  of 
Land  Management  have  determined 
that,  pursuant  to  43  CFR  10.2  (d)(1).  the 
human  remains  listed  above  represent 
the  physical  remains  of  92  individuals 
of  Native  American  ancestry.  Officials  of 
the  Bureau  of  Land  Management  have 
also  determined  that,  pursuant  to  25 
U.S.C.  3001  (3](A).  the  2,191  objects 
listed  above  ate  reasonably  believed  to 
have  been  placed  with  or  near 
individual  human  remains  at  the  time  of 
death  or  later  as  part  of  the  death  rite 
or  ceremony.  L.astly,  officials  of  the 
Bureau  of  Lai^d  Management  have 
determined  that,  pursuant  to  25  U.S.C. 
3001  (2),  there  is  a  relationship  of 
shared  group  identity  which  can  be 
reasonably  traced  between  these  Native 
American  human  remains  and 
associated  funerary  objects  and  the 
Native  Villagt  of  Savoonga. 

This  notic^has  been  sent  to  officials 
of  the  Native  Village  of  Savoonga. 
Representativies  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affihated  witk  these  human  remains  and 
associated  fiiiierary  objects  should 
contact  Dr.  Robert  E.  King,  Alaska  State 
NAGPRA  Coordinator,  Bureau  of  Land 
Management,  222  W.  7th  Avenue,  1B13, 
Anchorage,  AK  99513-7599;  telephone: 
(907)  271-55^0,  before  September  30, 
1996.  Repatriation  of  the  human 
remains  and  associated  funerary  objects 
to  the  Native  {Village  of  Savoonga  may 


begin  after  that  date  if  no  additional 
claimants  come  forward. 
Dated;  August  26, 1996.     . 
Francis  P.  McManamon, 
Departmental  Consulting  Archeology 
Chief.  Archeology  &■  Ethnoffvphy  Program. 
IFR  Doc.  96-221 15  Filed  8-28-96;  8:45  am) 
8ILUNQ  COOe  4»M^J«-F 


INTERNATIONAL  TRADE 
COMMISSION 

(Investigation  No.  337-TA-484] 

Certain  MonolNMc  Microwav* 
Integrated  Circuit  DowiKonvertars  and 
Products  Containing  th«  Sama, 
Including  Low  Noise  Block 
Downconverters;  Notice  of 
CommiaskNi  Decision  Not  to  Raview 
an  imUai  Delennlnatlon  Terminating 
the  Investigation  on  the  Basis  of  a 
Sattlamant  Agraament 

AQBCY:  U.S.  International  Trade 

Commissimi. 

ACnOH;  Notice. 

summary:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  decided  not  to  review 
the  presiding  administrative  law  judge's 
(ALJ's)  initial  determination  (ID) 
terminating  the  above-captioned 
investigation  on  the  basis  of  a  settlement 
agreement 

FOR  FURTHBt  INFORMATION  CONTACT: 
P.  N.  Smithey,  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  telephone  202-205- 
3061.  Hearing-impaired  individuals  can 
obtain  information  concerning  this 
matter  by  contacting  the  Commission's 
TDD  terminal  at  202-205-1810. 
SUPPLBMBITARY  MFORMAT10N:  On 
February  7, 1996,  Anadigics  Inc.  filed  a 
complaint  with  the  Commission  alleging 
violations  of  section  337  of  the  Tariff 
Act  of  1930  (19  use  1337)  in  the 
importation  into  the  United  States,  the 
sale  for  importation,  and  the  sale  within 
the  United  States  after  importation  of 
certain  monolithic  microwave 
integrated  circuit  downconverters  and 
products  containing  the  same,  including 
low  noise  block  downconverters,  that 
allegedly  infringe  certain  U.S. 
Registered  Mask  Works.  The 
investigation  was  instituted  March  14, 
1995.  Four  firms  were  named  as 
respondents:  Raytheon  Company;  New 
Japan  Radio  Co.,  Ltd.;  Nichimen  Corp.; 
and  Nichimen  America  Inc.  See  61  FTl 
10595  (Mar.  14, 1996). 

On  July  9. 1996.  the  complainant  and 
the  respondents  filed  a  joint  motion  for 
termination  of  the  investigation  on  the 
basis  of  a  settlement  agreement  (Motion 


No.  384-5).  The  Commission 
investigative  attorney  filed  a  response 
suppc^ng  the  motion,  on  July  15, 1996. 

On  July  19, 1996,  the  ALJ  issued  the 
ID  (Order  No.  10)  granting  the  motion. 
No  other  Federal  agency  commented  on 
the  ID,  and  no  party  filed  a  petition  for 
review.  The  Commission  decided  that  a 
self-initiated  review  of  the  ED  under  19 
CFR  210.44  was  not  warranted.  In  light 
of  that  decision,  the  ID  became  the 
Commission's  determination  effective 
August  20, 1996.  See  19  CFR 
210.42(h)(3).  This  action  was  taken 
under  the  authority  of  19  USC  1337(c) 
and  19  CFR  210.21(b). 

All  public  documents  that  were  filed 
in  the  investigation — including 
nonconfidential  copies  of  the  ID,  the 
joint  motion  for  termination,  the 
settlement  agreement,  and  the 
Commission  investigative  attorney's 
response  to  the  joint  motion — are  or  will 
be  made  available  for  public  inspection, 
upon  request,  during  official  business 
hoiu%  (8:45  a.m.  to  5:15  p.m.)  in  the 
Commission's  Office  of  die  Secretary, 
Dockets  Branch,  500  E  Street,  SW., 
Room  112.  Washington.  D.C.  20436. 
telephone  202-205-1802. 

Issued:  August  23. 1996. 

By  Order  of  the  Commission. 
Domu  R.  Koelmks, 
Secretary. 
[FR  Doc  96-22133  Filed  8-28-96;  8:45  am) 

BUJNQ  COM  TOOO-M-P 


pnvestlgatlon  Na  332-3461 

Shifts  in  U.S.  Merchandise  Trade  in 
1996 

AQBICY:  United  States  International 
Trade  Commission. 
EFFECTIVE  DATE:  August  21, 1996. 
action:  Re-authorization  of  and  retitling 
of  investigation. 

SUMMARY;  The  Commission  has 
prepared  and  published  annual  reports 
on  U.S.  trade  shifts  in  selected 
industries/commodity  areas  under 
investigation  No.  332-345  since  1993. 
The  Commission  plans  to  publish  the 
next  report  in  September  1997,  which 
will  cover  shifts  in  U.S.  trade  in  1996 
compared  with  trade  in  1995. 
FOR  FliRTHER  INFORMATION  CONTACT: 
Questions  about  the  trade  shifts  report 
may  be  directed  to  the  project  leader, 
Carl  Seastrum,  Office  of  Industries  (202- 
205-3493)  or  the  assistant  project 
leader,  John  Cutchin,  Office  of 
Industries  (202-205-3396).  For 
information  on  the  legal  aspects,  please 
contact  Mr.  William  Gearhart,  Office  of 
General  Counsel  (202-205-3091).  The 
media  should  contact  Ms.  Margaret 
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O'Laughlin,  Public  Affairs  Officer  (202- 
205-1819).  Hearing  impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  TDD  terminal  on  (202- 
205-1810). 

Background 

The  initial  notice  of  institution  of  this 
investigation  was  published  in  the 
Federal  Register  of  September  8, 1993 
(58  FR  47287).  The  Commission 
expanded  the  scope  of  this  investigation 
to  cover  service  trade  in  a  separate 
report,  which  it  announced  in  a  notice 
published  in  the  Federal  Register  of 
December  28,  1994  (59  FR  66974).  The 
merchandise  trade  report  has  been 
published  in  the  current  series  under 
investigation  No.  332-345  annually  ' 
since  September  1993.  The  report, 
originally  entitled  "U.S.  Trade  Shifts  in 
Selected  Commodity  Areas,  1992 
Annual  Report,"  has  undergone  a 
change  to  more  clearly  and  concisely 
identify  the  contents  of  the  report. 

As  in  past  years,  each  report  will 
summarize  and  provide  analyses  of  the 
major  trade  developments  that  occurred 
in  the  preceding  year,  and  is  expected 
to  be  published  in  September  of  each 
year.  The  reports  will  also  provide 
simimary  trade  information  and  basic 
statistical  profiles  of  nearly  300 
industry /commodity  groups. 

Issued:  August  26, 1996. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  96-22134  Filed  8-28-96;  8:45  am) 

BILUNQ  CODE  TOaMe-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Air  Act 

In  accordance  with  Department  of 
Justice  Policy,  28  C.F.R.  50.7,  notice  is 
hereby  given  that  on  August  15,  1996, 
a  proposed  Cohsent  Decree  was  lodged 
with  the  United  States  District  Court  for 
the  District  of  Kansas  in  United  States 
V.  Farmland  Industries,  Inc.,  Civil      ' 
AcUon  No.  9&-2360-KHV.  The 
proposed  Consent  Decree  settles  claims 
asserted  by  the  United  States  at  the 
request  of  the  United  States 
Environmental  Protection  Agency 
("EPA")  in  a  Complaint  filed  on  the 
same  day.  The  United  States  filed  its 
complaint  pursuant  to  Section  113(b)  of 
the  Clean  Air  Act  ("the  Act").  42  U.S.C. 
7413(b),  requesting  the  assessment  of  , 
civil  penalties  against  Defendant 
Farmland  Industries,  Inc.  ("Farmland") 
for  violations  of  Section  111  of  the  Act, 


42  U.S.C.  7411,  and  of  the  provisions  of 
the  New  Source  Performance  Standards 
("NSPS")  codified  at  40  C.F.R.  Part  60, 
Subparts  QQQ  and  GGG.  The  United 
States  alleges  that  the  violations 
occurred  in  connection  with  certain 
equipment  at  Farmland's  Coffeyville, 
Kansas  refinery  which  is  subject  to  the 
"Standards  of  Performance  for  VOC 
Emissions  from  Petroleiun  Refinery 
Wastewater  Systems,"  codified  at  40 
C.F.R.  Part  60.  Subpart  QQQ,  and  the 
"Standards  of  Performance  for 
Equipment  Leaks  of  VOC  in  Petroleum 
Refineries."  codified  at  40  C.F.R.  Part 
60.  Subpart  GGG. 

Under  the  proposed  Consent  Decree, 
Farmland  will  pay  a  civil  penalty  of 
$780,000  to  the  United  States.  Farmland 
will  also  purchase  equipment  and 
devices  that  will  be  installed  and 
operated  at  Farmland's  Coffeyville, 
Kansas  facility  as  Supplemental 
Environmental  Projects  ("SEPs").  These 
SEPs  shall  cost  a  minimum  of 
$2,150,000  for  Farmland  to  purchase 
and  install.  In  return  for  the  payments 
by  Farmland,  the  proposed  Consent 
Decree  provides  that  the  settlement 
resolves  the  claims  alleged  by  the 
'  United  States  in  its  complaint,  as  well 
as  certain  other  specified  claims  for 
violations  of  40  C.F.R.  Subpart  QQQ  of 
the  NSPS  regulations  that  occurred  at 
Farmland's  Coffeyville,  Kansas  facility. 

The  Department  of  Justice  will  receive 
written  comments  relating  to  the 
proposed  Consent  Decree  for  thirty  (30) 
days  firom  the  date  of  publication  of  this 
notice.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  U.S.  Department  of  Justice, 
Washington,  DC  20530,  and  should  refer 
to  United  States  v.  Farmland  Industries, 
Inc.,  D.J.  Ref.  No.  90-5-2-1-1948.  The 
proposed  Consent  Decree  may  be 
examined  at  the  Region  VII  Office  of 
EPA,  726  Minnesota  Avenue,  Kansas 
City,  Kansas  66101.  A  copy  of  the 
Consent  Decree  may  be  obtained  in 
person  or  by  mail  ft-om  the  Consent 
Decree  Library,  1120  G  Street,  NW.,  4th 
Floor,  Washington,  DC  20005,  (202) 
624-0892.  In  requesting  copies,  please 
enclose  a  check  in  the  amount  of  $5.00 
(25  cents  per  page  reproduction  cost) 
payable  to  the  "Consent  Decree 
Library." 

Bruce  S.  Gelber, 

Deputy  Chief,  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 

[FR  Doc.  96-22085  Filed  8-28-96;  8:45  am) 

BILUNQ  CODE  441(M)1-M 


Antltnist  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— "Environmental  Research 
Institute  of  Michigan" 

Notice  is  hereby  given  that,  on  August 
5, 1996.  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  ("the  Act"),  Environmental 
Research  Institute  of  Michigan,  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
(1)  the  identities  of  the  parties  and  (2) 
the  nature  and  objectives  of  the  venture. 
The  notifications  were  filed  for  the 
purpose  of  invoking  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Pursuant  to 
Section  6(b)  of  the  Act,  the  identities  of 
the  parties  are  Case  Western  Reserve 
University,  Cleveland,  OH;  Chrysler 
Corporation,  Auburn  Hills,  MI; 
Delaware  Machinery  and  Tool 
Company,  Inc.,  Muncie,  IN;  Doehler 
Jarvis.  Toledo.  OH;  EDCO  Engineering, 
Toledo.  OH;  Environmental  Research 
Institute  of  Michigan,  Ann  Arbor,  MI; 
Ford  Motor  Company,  Dearborn.  MI; 
General  Motors  Corporation,  Warren, 
MI;  Ohio  State  University,  Columbus, 
OH;  Prince  Machine,  Holland,  MI;  and 
its  general  areas  of  planned  activities  is 
to  improve  the  efficiency  of  Aluminum 
Die  Casting  operations. 

Specifically,  studies  will  be 
conducted  to  determine  tlie  causes  of 
porosity  in  transmission  cases  and 
modifications  defined  for  the 
production  process.  A  second  task  on 
the  project  will  focus  on  die  steel 
composition  and  heat  treatment 
procedures  in  order  to  improve  the 
useful  life  of  die  steels  in  aluminum  die 
casting  applications.  The  activities  of 
this  project  are  coordinated  under  the 
direction  of  the  Partnership  for  a  New 
Generation  of  Vehicles  (PNGV). 

Membership  in  the  program  remains 
open,  and  Environmental  Research 
Institute  of  Michigan  intends  to  file 
additional  written  notifications 
disclosing  all  changes  in  the 
membership  or  planned  activities. 
Constance  K.  Robinson, 
Director  of  Opemtions,  Antitrust  Division. 
[FR  Doc.  &6-22088  Filed  8-28-96;  8:45  am) 
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Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  190&*-Mot)(le  Infonnation 
infrastructure  for  Digital  Video  and 
Multimedia  Applications  Joint  Venture 

Notice  is  hereby  given  that,  on  August 
1. 1996,  pursuant  to  §  6(a)  of  the 
National  Cooperative  Itesearch  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  ("the  Act"),  the  Mobile 
Information  Infrastructure  for  Digital 
Video  and  Multimedia  Applications 
Joint  VentuflB  ("Mil  Joint  Venture")  has 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commissiod  disclosing  changes  in  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circiunstances. 
Specifically,  the  identity  of  the  new 
member  is:  tucent  Technologies  Inc., 
Miuray  Hill^  NJ.  In  addition.  AT4T 
Corp.  has  withdrawn  firom  the  joint 
venture.       ! 

No  other  changes  have  been  made  in 
either  the  niembership  or  planned 
activity  of  t^  joint  venture. 
Membership)  in  this  joint  venture 
remains  open.  Mil  Joint  Venture  intends 
to  file  additional  written  notifications 
disclosing  all  membership  changes. 

On  September  28, 1995.  die  Mil  Joint 
Venture  fil^  its  original  notification 
pursuant  to  section  6(a)  of  the  Act.  The 
Department  of  Justice  published  a  notice 
in  the  Federal  Register  pursuant  to 
section  6(bJ  of  the  Act  on  February  15. 
1996  (61  Fad.  Reg.  6039). 
ConsUnoe  IL  Robinson. 
Director  o/ Operations,  Antitrust  Division. 
(PR  Doc.  96-22087  Piled  8-28-96;  8:45  am] 

MLUNQ  COM  M10-O1-M 

Notice  Pursuant  to  the  National 
Cooperathoe  Research  and  Production 
Act  of  1993— iModei  HDTV  Station 
Pro}ect,  Inc. 

Notice  isj  hereby  given  that,  on  June 
28, 1996,  ptirsuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
et  seq.  ("tht  Act"),  the  Model  HDTV 
Station  Prt^t,  Inc.  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  Of  the  ventiu«.  The 
notifications  were  filed  for  the  purpose 
of  invokint  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  Section  6(b) 


of  the  Act.  the  identities  of  the  parties 
are:  The  Association  for  Maximum 
Service  Television,  Inc.,  Washington. 
DC;  and  the  Electronic  Industry 
Association.  Arlington.  VA. 

The  general  area  of  planned  activity  is 
to  conduct  cooperative  research  in  the 
design,  installation  and  operation  of  the 
first  High  Definition  Digital  Television 
("HDTV")  station  in  the  United  States 
(the  "Model  Station").  Design  and 
operation  of  the  Model  Station  shall 
include  evaluation  and  performance  of 
a  wide  range  of  digital  studio, 
distribution,  transmission,  and 
reception  equipment  and  services.  The 
Model  Station  may  also  conduct 
propagation,  interference  and  coverage 
experiments  and  is  intended  for  use  as 
a  training  facility  for  the  broadcast 
commimity  and  a  demonstration  for  the 
public. 

Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  96-22089  Filed  8-28-96;  8:45  am) 

MUMQ  000*  4410-01-M 


On  February  20. 1987.  NCMS  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  March  17, 1987  (52  FR  8375). 

The  last  notification  was  filed  with 
the  Department  on  May  9, 1996.  The 
notice  was  published  in  the  Federal 
Register  on  June  5, 1996  (61  FR  28596). 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  96-22086  Filed  8-28-96;  8:45  am] 
SaXMO  COOK  44ie-01-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— National  Center  for 
Manutacturlng  Sciences,  Inc.  (NCMS) 

Notice  is  hereby  given  that,  on  August 
1. 1996.  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993.  15  U.S.Q  4301 
et  seq.  ("the  Act"),  the  National  Center 
for  Manufacturing  Sciences,  Inc. 
("NCMS")  has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actued  damages 
under  specified  circumstances.  By 
resolution  at  its  June  11, 1996,  Board  of 
Directors  meeting,  the  following 
companies  were  recently  accepted  as 
active  members  of  NCMS:  Cimetrix  Inc., 
Albuquerque,  NM;  Circo  Craft  Company 
Inc.,  Pointe-Claire,  Quebec,  CANADA 
and  RoboDisic  Corporation,  Burbank. 
CA.  In  addition,  the  following 
companies  were  recently  accepted  as 
affiliate  members  of  NCMS:  GMl 
Engineering  &  Management  Institute. 
Flint.  MI  and  Metal  Finishing  Suppliers' 
Association,  Inc.,  Westmont,  IL. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  NCMS 
intends  to  file  additional  written 
notification  disclosing  all  dianges  in 
membership. 


Office  of  Justice  Programs 

Bureau  of  Justice  Assistance;  Agency 
Information  Collection  Activities: 
Proposed  Collection;  Comment 
Request 

ACTION:  Notice  of  information  collection 
imder  review;  local  application  form  for 
local  law  enforcement  block  grant 
program. 

This  proposed  infonnation  collection 
is  published  to  obtain  comments  fium 
the  public  and  affected  agencies. 
Comments  are  encouraged  and  will  be 
accepted  for  60  days  from  the  date  listed 
at  the  top  of  this  page  in  the  Federal 
Register.  Request  written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information.  Your 
comments  should  address  one  or  more 
of  the  following  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency/component, 
including  whether  the  information  wrill 
have  practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies/components  estimate  of  the 
burden  of  the  proposed  collection  of 
infonnation,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  infonnation  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection        ' 
instrument  with  instructions,  or 
additional  information,  please  contact 
Patricia  Dobhs-Mendaris,  (202)  305- 
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2088,  Bureau  of  Justice  Assistance, 
Office  of  Justice  Programs,  U.S. 
Department  of  Justice,  633  Indiana 
Avenue,  NW.  Washington,  DC  20531. 

Overview  of  this  information 
collection: 

(1)  Type  of  information  collection: 
New  collection. 

(2)  The  title  of  the  form/collection: 
Local  Law  Enforcement  Block  Grants 
Program,  Local  Application  Form. 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
Bureau  of  Justice  Assistance,  Office  of 
Justice  Programs,  United  States 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract.  Primary:  State  and  local 
Governments.  Other:  None.  Public  Law 
104-134  enacted  the  Local  Law 
Enforcement  Block  Grants  Program. 
This  program  awards  grant  money  to 
local  imits  of  governments  and  States 
and  territories  to  reduce  crime  and 
improve  public  safety.  The  Local 
Application  Form  will  be  completed  by 
each  eligible  Local  applicant  and  will 
provide  information  for  application 
review  and  award  processing. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond.  3,200  respondents,  at 
approximately  10  responses  each:  At  1 
hour  per  response. 

(6)  An  estimate  of  the  total  public 
biutlen  (in  hours)  associated  with  the 
collection:  1,600  annual  biuden  hours. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff.  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW,  Washington,  DC 
20530. 

Dated:  August  26, 1996. 
Robert  B.  Briggs, 

Department  Qearaace  Officer,  United  States 

Department  of  Justice. 

[FR  Doc.  96-22048  Filed  8-28-96;  8:45  am] 

BILUNQ  COOe  44ia-18-M 


Bureau  of  Justice  Assistance;  Agency 
information  Coliection  Activities: 
Proposed  Collection;  Comment 
Request 

action:  Notice  of  information  collection 
under  review;  State  application  form  for 
Local  Law  Enforcement  Block  Grant 
Program. 

This  proposed  information  collection 
is  published  to  obtain  comments  firom 
the  public  and  affected  agencies. 


Comments  are  encouraged  and  will  be 
accepted  for  60  days  firom  the  date  listed 
at  the  top  of  this  page  in  the  Federal 
Register.  Request  written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information.  Your 
comments  should  address  one  or  more 
of  the  following  points: 

(1)  Evaluate  wbether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency /component, 
including  whether  the  information  will 
have  practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies/components  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
cleulty  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Ii  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Patricia  Dobbs-Mendaris.  (202)  305- 
2088,  Bureau  of  Justice  Assistance, 
Office  of  Justice  Programs,  U.S. 
Department  of  Justice,  633  Indiana 
Avenue,  NW,  Washington,  IX:  20531. 

Overview  of  this  information 
collection: 

(1)  Tjrpe  of  information  collection: 
New  collection. 

(2)  The  title  of  the  form/collection: 
Local  Law  Enforcement  Block  Grants 
Program,  State  Application  Form. 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
Bureau  of  Justice  Assistance,  Office  of 
Justice  Programs,  United  States 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract.  Primary:  State  and  Local 
Governments.  Other:  None.  Public  Law 
104-134  enacted  the  Local  Law 
Enforcement  Block  Grants  Program. 
This  program  awards  grant  money  to 
local  units  of  governments  and  States 
and  territories  to  reduce  crime  and 
improve  public  safety.  The  State 
Application  Form  will  be  completed  by 
each  eligible  State  applicant  and  will 
provide  information  for  application 
review  and  award  processing. 


(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amoimt  of  time 
estimated  for  an  average  respondent  to 
respond.  56  respondents,  at 
approximately  10  responses  each:  At  1 
hour  per  response. 

(6)  An  estimate  of  the  total  public 
•biuden  (in  hours)  associated  with  the 
collection:  28  annual  burden  hours. 

ff  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Qearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW,  Washington,  DC 
20530. 

Dated:  August  26. 1996. 
Robert  B.  Briggs, 

Department  Qearance  Officer,  United  States 

Department  of  Justice. 

(PR  Doc.  96-22049  Filed  8-28-%;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docfcat  No.  H-372] 

RIN  1218-AB58 

Occupational  Exposure  to 
Metalwortdng  Ruids 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA),  U.S. 
Department  of  Labor. 

ACTION:  Notice  of  intent  to  form  a 
Standards  Advisory  Committee;  Request 
for  committee  membership 
nominations. 


SUMMARY:  OSHA  announces  its  intent  to 
establish  a  Standards  Advisory 
Committee  ("the  Committee")  to  make 
recommendations  regarding  a  proposed 
rule  for  occupational  exposure  to 
metalworking  fluids  under  Sections 
6(b)(1)  and  7(b)  of  the  Occupational 
Safety  and  Health  Act  of  1970.  The 
Committee  will  consist  of  a  maximum  of 
15  members  and  will  include  a  cross- 
section  of  individuals  representing  the 
following  affected  interests:  industry; 
labor;  federal  and  state  safety  and  health 
organizations;  professional 
organizations;  and  national  standards- 
setting  groups.  OSHA  invites  interested 
parties  to  submit  nominations  for 
membership  on  the  Committee. 
DATES:  Nominations  for  membership 
must  be  postmarked  by  September  30, 
1996. 

ADDRESSES:  Nominations  for 
membership  on  the  Committee  should 
be  sent  to:  OSHA,  U.S.  Department  of 
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Labor.  Directorate  of  Health  Standards 
Programs,  Mttalworking  Fluids  Project 
Officer,  Rm.  N-3718,  200  Constitution 
Avenue.  N.W.,  Washington,  D.C.  20210. 

FOR  FURTHER  mFORMATIOH  CONTACT:  Ann 
Cyr,  Acting  Director.  OSHA,  Office  of 
Information  and  Consumer  Affairs,  Rm 
N-3647.  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20210;  Telephone: 
(202)  219-8151. 

SUPPtSMENTARY  INFORMATION: 

L  Background 

The  Intemttional  Union,  United 
Automobile,  Aerospace  ft  Agricultural 
Implement  Workers  of  America  (UAW) 
petitioned  OSHA  to  take  emergency 
regulatory  action  to  protect  workers 
bom  the  risk^  of  occupational  cancers 
and  respiratory  illnesses  due  to 
exposure  to  metalworking  fluids 
(Exhibit  #1).  Subsequently,  OSHA  sent 
an  interim  response  to  the  UAW  stating 
that  the  decision  to  proceed  with 
rulemaking  would  depend  on  the  results 
of  the  OSHA  Priority  Planning  Process, 
a  participatory  activity  designed  to  set 
an  agenda  for  the  Agency  to  pursue 
high-priority  occupational  health  and 
safety  hazards. 

Following  the  final  Priority  Plaiming 
Process  report,  which  identified 
metalworking  fluids  as  an  issue  worthy 
of  Agency  action,  the  Assistant 
Secretary  asked  the  National  Advisory 
Committee  o|i  Occupational  Safety  and 
Health  (NAOOSH)  for  a 
recommendation  about  how  to  proceed 
with  a  rulemaking  for  metalworking 
fluids.  In  Mafy  1996.  NACOSH 
imanimously  recommended  that  OSHA 
form  a  Standards  Advisory  Committee 
to  address  the  problems  caused  by 
occupational  exposure  to  metalworking 
fluids.  The  Assistant  Secretary  accepted 
the  recommendation  of  NACOSH. 

n.  CommittwR  Formation 

Section  7  (b)  of  the  Occupational 
Safety  and  Health  Act  of  1970  describes 
the  requirements  for  creating  a 
Standards  Advisory  Committee.  The 
Committee  i^  appointed  by  the  Secretary 
to  assist  him  in  standard-setting  under 
section  6  of  the  Act.  The  Standards 
Advisory  Committee  will  consist  of  not 
more  than  1$  members.  The  Agency 
recognizes  the  complex  issues 
surrounding  metalworking  fluids  and 
encourages  the  nomination  of  academics 
and  other  ex^ierienced  profisssionals  to 
the  Committee.  The  Agency  is 
particularly  concerned  with  the  impact 
a  rule  on  metalworking  fluids  could 
have  on  smajl  employers;  therefore 
OSHA  specifically  requests  nominations 


for  Committee  membership  firom  the 
small  business  community. 

m.  PnUic  Participation 

Applicants  should  be  qualified  by 
experience,  knowledge,  and  affiliation, 
and  meet  the  following  criteria: 

Labor — must  be  recommended  by  a 
labor  organization  representing 
employees  who  are  exposed  to 
metalworking  fluids; 

/hdustiy— must  be  recomijiended  by 
an  industry  or  association  representing 
companies  whose  employees  are 
exposed  to  metalworidng  fliiids; 

State  or  Federal  Safety  and  Health 
Organization — must  be  a  Federal  or 
State  employee  with  responsibilities  in 
occupational  health  and  safety  and  have 
experience  in  the  safe  use  of 
metalworking  fluids; 

Professional  Organizations/National 
Standards-Setting  Groups — must  be 
recommended  by  a  professional 
organizationynational  standards-setting 
group  that  regulates  or  represents 
occupational  safety  and  health  interests 
in  the  safe  use  of  metalworking  fluids. 

Interested  persons  may  apply  for  or 
nominate  other  persons  for  membership 
on  this  committee.  Such  nominations 
should  be  submitted  to  OSHA. 
Directorate  of  Health  Standards 
Programs,  Metalworking  Fluids  Project 
Officer,  Rm.  N3718,  200  Constitution 
Ave.,  N.W.  Washington,  D.C.  20210. 

Each  application  or  nomination  must 
include:  (1)  The  name  of  the  applicant 
or  nominee  and  a  description  of  the 
interest  such  person  seeks  to  represent; 
(2)  The  social  security  number,  address, 
phone  nimiber.  tiUe,  position, 
experience,  qualifications  and  resume  of 
the  nominee;  (3)  Evidence  that  the 
applicant  or  nominee  is  qualified  to 
represent  parties  having  the  same 
interest  the  person  proposes  to 
represent;  and  (4)  A  written 
commitment  that  the  applicant  or 
nominee  shall  be  able  to  attend  regular 
meetings  of  the  Committee  and 
participate  in  good  faith. 

IV.  Authority 

This  doounent  was  prepared  under 
the  direction  of  Joseph  A.  Dear, 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
E)epartment  of  Labor,  200  Constitution 
Avenue.  N.W.,  Washington,  D.C.  20210. 
pursuant  to  Sections  6  (b)  (1)  and  7  (b) 
of  the  Occupational  Safety  and  Health 
Act  of  1970  and  the  Federal  Advisory 
Committee  Act,  5.U.S.C.  App.  2. 


Signed  at  Washington.  D.C  this  22nd  day 
of  August,  1996. 

Joaeph  A.  Dear, 

Assistant  Secretary  of  Labor. 

[FR  Doc  96-21926  Filed  8-28-96;  8:45  am] 
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NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  In  Design, 
Manufacture,  and  Industrial 
Innovation;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Design, 
Manufectuie,  and  Industrial  Innovation- 
(1194) 

Date  and  Time:  September  16, 1996, 8:30 
a.m.-5:00  pjn. 

Place:  Rooms  340,  375.  and  380.  National 
Science  Foundation,  4201  Wilson  Boulevard, 
Arlington.  VA  22230. 

7>pe  of  Meeting:  Closed 

Contact  Person:  Anthony  Cantodocati, 
SBIR  Program  Manager,  SBIR  Office,  (703) 
306-1391 ,  Gary  Strong,  Program  Officer, 
Computer  and  Information  Science  and 
Engineering,  (703)  306-1228,  National 
Science  Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Purpose  of  Meeting:  To  provide  advice  and 
reconunendations  concerning  proposals 
submitted  to  the  NSF  for  financial  support 

Agenda:  To  review  and  evaluate  SBIR 
Phase  I  proposals  concerning  Knowledge 
Representation  and  Processing,  Robotics  and 
Intelligent  Perception  and  User-System 
Interfaces,  as  part  of  the  selection  process  Cor 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.Q  552b(c)(4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 

Dated:  August  26, 1996. 
M.  Rebecca  WinklBr, 
Committee  Management  Officer. 
[FR  Doc.  96-22097  Filed  8-28-96;  8:45  am) 
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Special  Emphasis  Panel  in  Design, 
Manufacture,  and  Industrial 
Innovation;  Notice  of  Meeting 

In  accordance  with  the  Federal  ■ 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foimdation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Design, 
Manufocture,  and  Industrial  Innovation — 
(1194). 
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Date  and  Time:  September  16. 1996.  8:30 
a.ni.-5:00  p.m. 

Place:  Room  360,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contract  Person:  George  Patrick  Johnson, 
SBIR  Program  Manager,  SBIR  Office  (703) 
306-1391,  Ben  Snavely,  Program  Officer, 
Astronomy,  Mathematical  and  Physical 
Sciences,  (703)  306-1828,  National  Science 
Foundation.  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  the  NSF  for  financial  support 

Agenda:  To  review  and  evaluate  SBIR 
Phase  I  proposals  concerning  Astronomy  as 
part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  information  of  a  proprietary  or 
confidential  nature,  including  technical 
information,  financial  data  such  as  salaries, 
and  p>er8onal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  IJSC 
552b(c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act 

Dated:  August  26, 1996. 
M.  ReiMcca  Winkler, 

Committee  Management  Officer. 

(FR  Doa  96-22098  Filed  8-28-96;  8:45  am) 
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Dated:  August  26, 1996. 
M.  Rebeoca  Vl^nkler, 

Committee  Management  Officer. 

IFR  Doc  96-22099  Filed  8-28-96;  8:45  am] 
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Special  Emphasis  Panel  in  Design, 
Manufacture,  and  Industrial 
Innovation;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Design, 
Manufacture,  and  Industrial  Innovation — 
(1194) 

Date  and  Time:  September  16, 1996.  8:30 
a.m.-5:00  p.m. 

Place:  Room  530,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Joseph  Hennessey,  SBIR 
Program  Manager,  SBIR  Office,  (703)  306- 
1391,  Farley  Fisher,  Program  Officer, 
Chemical  Transfwrt  Systems,  (703)  306- 
1371,  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA  22230. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  the  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  SBIR 
Phase  I  prop)osals  concerning  Chemical  and 
Transport  Systems,  Heterogeneous  Catalysis 
as  part  of  the  selection  process  for  awards. 

Reason  for  Oosing:  The  prop>osals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  natiue,  including 
technical  information,  financial  data  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
use  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 


Special  Emphasis  Panel  in  Design, 
Manufacture,  and  Industrial 
Innovation;  Notice  of  Meetings 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foimdation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Design, 
Manufacture,  and  Industrial  Innovation 
(1194)  submitted  to  the  Phase  I  Small 
Business  Innovation  Research  Program  in  the 
areas  of  Next  Generation  Vehicles,  Power 
Systems,  Chemical  Transport  Systems, 
Thermal  Transport  and  Thermal  Processing, 
Solid-State  and  Microstructures,  Social, 
Behavioral,  and  Economic  Research, 
Combustion  and  Thermal  Plasmas,  and 
Astronomy.  In  order  to  review  the  lai;ge 
volume  of  proposals,  panel  meetings  will  be 
held  on  September  16, 18, 19.  and  20, 1996 
in  rooms  340,  360.  and  530,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230.  All  meetings  will  be 
closed  to  the  public  and  will  be  held  at  the 
National  Science  Foundation,  4201  Wilson 
Blvd.,  Arlington,  VA  from  8:30  a.m.  to  5:00 
p.m.  each  day. 

Contact  Person:  Yousef  Hashimi,  SBIR 
Program  Manager,  SBIR  Office,  (703)  306- 
1391,  Sara  Nerlove,  SBIR  Program  Manager, 
SBIROffice,  (703)  306-1391,  George  Patrick 
Johnson,  SBIR  Program  Manager,  SBIR 
Office,  loseph  Hennessey,  SBIR  Program 
Manager,  SBIR  Office,  (703)  306-1391, 
Chanan  Singh,  Program  Manager,  ECS/ENG, 
(703)  306-1339,  Deborah  Kaminski.  Program 
Manager,  CTS/ENG,  (703)  306-1371,  Marvin 
White,  Program  Manager,  ECS/ENG,  (703) 
306-1339,  Jonathan  Leland,  Program 
Manager,  SBE/SBER,  (703)  306-1757,  Mihon 
J.  Linevsky,  Program  Manager,  CTS/ENG, 
(703)  306-1371,  Ben  Snavely,  Program 
Manager,  Astronomy/MPS.  (703)  306-1828, 
National  Science  Foundation,  4201  Wilson 
Boulevard,  Arlington,  VA  22230. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  August  26, 1996. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
(FR  Doc  96-22100  Filed  8-28-96;  8:45  am] 
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Special  Emphasis  Panel  in  Design, 
Manufacture,  and  Industrial 
Innovation;  Notice  of  Meetings 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in -Design, 
Manufacture,  and  Industrial  Innovation 
(1194)  submitted  to  the  Phase  I  Small 
Business  Innovation  Research  Program  in  the 
areas  of  Electrical  and  Communications 
Systems:  Quantum  Electronics,  Plasmas,  and 
Electronics  Magnetics,  Civil  Mechanical 
Systems  Structiu«s,  Electronics  Magnetics, 
Neural  Engineering,  Lightwave  Technology, 
and  Chemical  Characterization.  In  order  to 
review  the  large  volume  of  proposals,  panel 
meetings  will  be  held  on  September  23  and 
24, 1996  in  rooms  320,  340,  360,  370,  and 
530,  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington.  VA  22230.  All 
meetings  will  be  closed  to  the  public  and  will 
be  held  at  the  National  Science  Foundation, 
4201  Wilson  Blvd.,  Arlington,  VA  from  8:30 
a.m.  to  5:00  p.m.  each  day. 

Contact  Person:  Yousef  Hashimi,  SBIR 
Program  Manager,  SBIR  Office,  (703)  306- 
1391,  George  Patrick  Johnson.  SBIR  Program 
Manager,  SBIR  Office.  (703)  306-1391,  John 
Scalzi,  Program  Manager,  CMS/ENG,  (703) 
306-1361,  Virginia  Ayres,  Program  Manager, 
ECS/ENG.  (703)  306-1339,  Paul  Werbos. 
Program  Manager,  ECS/ENG.  (703)  306-1339, 
Al  Harvey,  Program  Manager.  ECS/ENG, 
(703)  306-1339.  Franci.s  J.  Wodarczyk, 
Program  Manager,  MPS/CHE,  (703)  306- 
1856,  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington.  VA  22230. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 

Dated:  August  26,  1996. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
(FR  Doc.  96-22107  Filed  8-28-96;  8:45  ami 
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Earth  Sciences  Proposal  Review 
Panel;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Earth  Sciences  Proposal  Review 
Panel  (1569). 

Date:  September  18, 19,  ft  20, 1996. 

Time:  8:00  a.m.  to  6:00  p.m.  each  day. 

Place:  Rooms  320,  330,  365,  370,  &  390. 
National  Science  Foundation,  4201  Wilson 
Boulevard,  Arlington.  VA  22230. 

Type  of  Meeting:  Closed. 
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Contact  Peivon:  Dr.  Alan  M.  Gaines, 
Seiction  Head^  Division  of  Earth  Sciences, 
Room  785,  N^onal  Science  Foundation, 
Arlington.  VA,  (703)  306-1553. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  HSF  for  financial  support 

Agenda:  To  review  and  evaluate  earth 
sciences  proposals  as  part  of  the  selection 
process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  ot  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  vrith 
proposals.  Tliese  matters  are  exempt  under  5 
U.S.C  552b(«^  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  August  26. 1996. 
M.  Rebecca  Winkler. 
Committee  Ktmagpment  Officer. 
IFR  Doc  96-12105  Filed  8-26-96;  8:45  am] 
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Special  Em^)lw8te  Panel  in  Materials 
Research;  Notice  of  Meeting 

In  accordl^nce  with  the  Federal 
Advisory  C<>ininittee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Sdence 
Foundation  announces  the  following 
meeting.     I 

Date  and  Time:  September  10-18. 1996; 
8:00  a.m.  to  S.-OO  p.m. 

Place:  Los  Alamos  National  Laboratory, 
Los  Alamos.  NM. 

Type  of  Meeting:  Dosed. 

Contact  Parson:  Dr.  Adriaan  M.  de  Giaaf, 
Executive  Officer,  Division  of  Materials 
Research,  Room  1065,  National  Science 
Foundation.  4201  Wilson  Boulevard, 
Arlington,  vK  22230.  Telephone:  (703)  306- 
1812;  FAX  (?03)  306-O515. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendtltions  concerning  the  continued 
support  for  the  National  High  Magnetic  Field 
LabOTatory  (fJHMFL)  being  established  by 
Florida  State  University,  the  University  of 
Florida,  and  lx)S  Alamos  National  Laboratory. 

Agenda:  TTo  review  and  evaluate  the 
progress  report  and  proposal  for  continued 
funding  frnn  the  NHMFL. 

Reason  for  Closing:  The  progress  report 
being  reviev»ed  includes  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  an4  fiersonal  information       -^ 
concerning  individuals  associated  with  the 
proposal.  These  matters  are  exempt  under  5 
U.S.C  552bic)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  Ai^gust  26. 1996. 
M.  RflbeccajWinklflr, 
Committee  Management  Officer. 
[FR  Doc  961-22102  Filed  8-28-96;  8:45  am] 
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Special  Emphasis  Panel  in 
Mathematical  Sciences;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L,  92- 
463,  as  amended),  the  National  Science 
Foundation  annoimces  the  following 
meeting. 

Name  and  Committee  Code:  Special 
Emphasis  in  Mathematical  Sciences  (1204). 

Date  and  Time:  September  lfr-19, 1996; 
8:30  a.m.  until  5:00  p.m. 

Place:  Offices  of  Strategic  Analysis,  Inc. 
4001  North  Fairfax  Drive,  Suite  175. 
Arlington,  VA  22203. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Subramaniya  I. 
Harlharan,  Program  Director,  National 
Science  Foundation,  4201  Wilson  Boulevard, 
Arlington.  VA  22230.  Telephone:  (703)  306- 
1877. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support 

Agpnda:  To  review  and  evaluate  proposals 
concerning  the  Virtual  Integrated  Prototyping 
(VIP)  Initiative  Ux  Thin  Films  Program,  as 
part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C 
552b(c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  August  26, 1996. 
M.  Reiwoca  Winkler. 
Committee  Management  Officer. 
[FR  Doc.  96-22106  Filed  8-2»-96;  8:45  am] 

BIUJNQ  COOC  7«66-ai-M 


Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  August  26, 1996. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
(FR  Doc.  96-22104  Filed  8-28-96;  8:45  am) 
BMJJNQ  COM  7MS-01-M 


Special  Emphasis  Panel  in  Physics; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foimdation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in  Physics 
(1208). 

Date  and  Time:  Tuesday,  September  17 
thru  Wednesday,  September  18, 1996. 

Place:  Room  970,  4201  Wilson  Blvd..    - 
Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  John  W.  Lightbody,  Jr., 
Program  Director  for  Nuclear  Physics, 
Division  of  Physics,  Rm  1015,  National 
Science  Foundation,  4201  Wilson  Blvd., 
Arlington,  VA  22230.  Telephone:  (703)  306- 
1806. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support, 
especially  in  experiments  involving 
international  collaborations. 

Agenda:  To  review  and  evaluate  Nuclear 
Physics  collaborations  as  part  of  the  selection 
process  for  awards. 


Special  Emphasis  Panel  in  Research, 
Evaluation  and  Communication;  Notice 
of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Fotmdation  annoimces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Research,  Evaluation  and  Communication. 

Date  and  Time:  September  16, 1996;  Noon 
to  6:00  p.m.  September  17, 1996;  8:00  a.m. 
to  Noon. 

Place:  Room  830,  National  Science 
Foundation,  4201  Wilson  Boulevard. 
Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Nora  Sabelli,  Senior 
Program  Director.  4201  Wilson  Boulevard. 
Room  855,  Arlington,  VA  22230.  Telephone 
(703)  30&-1651. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
and  provide  advice  and  recommendations  as 
part  of  the  selection  process  for  proposals 
submitted  to  the  Networking  Infrastructure 
for  Education  (Cross  Program  Laitiative) 
Program. 

Reason  for  Closing:  Because  the  proposals 
reviewed  include  information  of  a 
proimetary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with 
proposals,  the  meetings  are  closed  to  the 
public.  These  matters  are  within  exemptions 
(4)  and  (6)  of  5  U.S.C.  552b(c).  Government 
in  the  Sunshine  Act. 

Dated:  August  26, 1996. 
M.  Rebecca  Winkler. 
Committee  Management  Officer 
(FR  Doc.  96-22103  Filed  8-28-96;  8:45  am] 
BOJJNQ  OOOe  7S6»-ei-H 


Special  Emphasis  Panel  In  Physics; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Theoretical  Physics  Panel  Meeting. 


Federal  Regirtw  /  Vol.  61,  No.  169  /  Thursday.  August  29.  1996  /  Notices 


45463 


Date  and  Time:  September  16-17. 1996 
firom  9:00  a.m.  to  5:00  p.m. 

Place:  National  Science  Potmdation,  4201 
Wilson  Blvd.,  Arlington,  VA  22230,  Rm. 
1060. 

Type  of  Meeting:  Closed. 

Contact  Person:  Boris  Kayser,  Program 
Director  for  Theoretical  Physics,  National 
Science  Foundation,  4201  Wilson  Blvd., 
Arlington,  VA  22230.  Telephone:  (703)  30&- 
1890. 

Purpose  of  Meeting:  To  advise  the  National 
Science  Foundation  on  the  best  way  to 
support  the  future  health  and  vitality  of 
theoretical  physics. 

Agenda:  Discussion  of  the  future  directions 
of  theoretical  physics,  the  optimum  balance 
between  di^rent  components  of  the 
theoretical  physics  grant  portfolio,  and  the 
appropriate  levels  of  support  of  students, 
postdoctoral  fellows,  computation,  and  other 
aspects  of  individual  projects. 

Reason  for  Closing:  The  project  plans  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  information  on 
personnel  and  proprietary  date  for  present 
and  future  subcontracts.  These  matters  are 
exempt  under  5  U.S.C.  552b(c)  (4)  and  (6)  of 
the  Government  in  the  Sunshine  Act 

Dated:  August  26, 1996. 
M.  Rflbflcca  Winkler, 
Committee  Management  Officer. 
|FR  Doc.  96-22101  Filed  8-28-96;  8:45  am] 
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RAILROAD  RETIREMENT  BOARD 

Proposed  Data  Collection  Available  for 
Public  Comment  and 
Recommendations 

summary:  In  accordance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995 
which  provides  opportunity  for  public 
comment  on  new  or  revised  data 
collections,  the  Railroad  Retirement 
Board  (RRB)  will  publish  periodic 
siunmaries  of  proposed  data  collections. 

Comments  are  mvited  on:  (a)  Whether 
the  proposed  information  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  has  practical 
utility:  (b)  the  accuracy  of  the  RRB's 
estimate  of  the  burden  of  the  collection 
of  the  information;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  related  to 
the  collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Title  and  purpose  of  information 
collection:  Gross  Earnings  Reports;  0MB 
3220-0132. 

In  order  to  carry  out  the  financial 
interchange  provisions  of  section  7(c)(2) 
of  the  Railroad  Retirement  Act  (RRA), 


the  RRB  obtains  annually  firom  railroad 
employer's  the  gross  earnings  for  their 
employees  on  a  one-percent  basis,  i.e., 
1%  of  each  employer's  railroad 
employees.  The  gross  earnings  sample  is 
based  on  the  earnings  of  employees 
whose  social  security  numbers  end  with 
the  digits  "30."  The  gross  earnings  are 
used  to  compute  payroll  taxes  under  the 
financial  interchange. 

The  gross  earnings  information  is 
essential  in  determining  the  tax 
amounts  involved  in  the  financial 
interchange  with  the  Social  Security 
Administration  and  Health  Care 
Financing  Administration.  Besides 
being  necessary  for  current  financial 
interchange  calculations,  the  gross 
earnings  file  tabulations  are  also  an 
integral  part  of  the  data  needed  to 
estimate  future  tax  income  and 
corresponding  financial  interchange 
amounts.  These  estimates  are  made  for 
internal  use  and  to  satisfy  requests  fix)m 
other  government  agencies  and 
interested  groups.  In  addition,  cash  flow 
projections  of  the  social  security 
equivalent  benefit  accoimt,  railroad 
retirement  account  and  cost  estimates 
made  for  proposed  amendments  to  laws 
administered  by  the  RRB  are  dependent 
on  input  developed  from  the 
information  collection. 

The  RRB  utilizes  Form  BA-11  or  its 
electronic  equivalent  to  obtain  gross 
earnings  information  fit)m  railroad 
employers.  One  response  is  requested  of 
each  railroad  employer.  Completion  is 
mandatory. 

The  RRB  proposes  minor,  non-burden 
impacting  editorial  revisions  to  Form 
BA-11. 

Estimate  of  Annual  Respondent 
Burden:  Gross  earnings  reports  are 
required  annually  fitjm  all  employers 
reporting  railroad  service  and 
compensation.  There  are  approximately 
633  railroad  employers  who  currently 
report  gross  earnings  to  the  RRB.  Most 
large  railroad  employers  include  their 
railroad  subsidiaries  in  their  gross 
earnings  reports.  This  results  in  the  RRB 
collection  less  than  633  earnings 
reports.  Also,  there  are  a  large  number 
of  railroad  employers  having  work 
forces  so  small  that  they  do  not  have 
employees  with  social  security  numbers 
ending  in  "30."  Currently,  there  are  399 
such  employers  in  this  category  who  file 
"negative"  BA-11  responses  to  the  RRB. 
Overall,  on  an  annual  basis,  the  RRB 
receives  28  reports  consisting  of 
computer  prepared  tapes  or  listings  and 
104  by  means  of  manually  prepared 
Form  BA-11.  The  RRB  estimates  an 
average  preparation  time  of  5  hours  for 
each  gross  earnings  report  submitted  by 
computer  tape  or  Usting  and  30  minutes 
for  each  manually  prepared  BA-11. 


AOOmONAL  MFORMATKM  OR  COMMBtTS: 

To  request  more  information  or  to 
obtain  a  copy  of  the  information 
collection  justification,  forms,  and/or 
supporting  material,  please  call  the  RRB 
Clearance  Officer  at  (312)  751-3363. 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Ronald  ).  Hodapp,  Railroad  Retirement 
Board,  844  N.  Rush  Street,  Chicago, 
Illinois  60611-2092.  Written  comments 
should  be  received  within  60  days  of 
this  notice. 
Cliuck  MisRvva, 
Clearance  Officer. 

[FR  Doc.  96-22090  Filed  8-28-96;  8:45  am) 
I  COM  7M»-01-M 


Privacy  Act  of  1 974;  Proposed 
Changes  to  Systems  of  Records 

AGENCY:  Raihoad  Retirement  Board. 
ACTION:  Notice  of  proposed  new  system 
of  records. 

SUMMARY:  The  purpose  of  this  document 
is  to  give  notice  of  a  proposed  new 
Privacy  Act  system  of  records. 
DATES:  The  proposed  new  system  of 
records  shall  become  effective  as 
proposed  without  further  notice  in  40 
calendar  days  bom  the  date  of  this 
publication  unless  comments  are 
received  before  this  date  which  would 
result  in  a  contrary  determination. 
ADDRESS:  Send  comments  to  Beatrice 
Ezerski,  Secretary  to  the  Board,  Railroad 
Retirement  Board,  844  North  Rush 
Street,  Chicago,  Illinois  60611-2092. 
FOR  FURTHER  INFORMATKM  CONTACT: 
LeRoy  Blommaert,  Privacy  Act  Officer, 
Railroad  Retirement  Board,  844  North 
Rush  Street,  Chicago,  Illinois  60611- 
2092,  (312)  751-4548. 
SUPPt.BIENTARY  INFORMATION:  The 
Railroad  Retirement  Board  has  had  for 
some  time  a  computerized  system  for 
capturing  telephone  call  detail 
information.  It  had  been  used  only  to 
verify  the  correctness  of  telephone 
service  billing.  This  system  may  also  be 
used  to  detect  and  deter  possible 
improper  use  of  agency  telephones  by 
agency  employees  and  contractors 
which  will  require  query  by  personal 
identifier.  The  Office  of  Management 
and  Budget  (OMB)  has  issued  guidelines 
on  the  Telephone  Call  Detail  Program. 
They  wrere  pubhshed  at  52  FR  12990 
(April  20, 1987)  and  encouraged 
agencies  to  establish  Privacy  Act 
systems  of  records  to  cover  information 
pertaining  to  the  monitoring  of 
telephone  usage  to  determine  the  use 
and/or  abuse  of  Goverrunent  telephone 
systems.  The  RRB  is  publishing  this 
notice  of  its  intent  to  establish  a  new 
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system  of  reairds  in  order  to  comply 
with  the  OMB  guidance. 

On  August  19, 1996  the  Railroad 
Retirement  Board  filed  a  new  system 
report  for  this  system  with  the  Speaker 
of  the  House  of  Representatives,  the 
President  of  the  Senate,  and  the  Office 
of  Management  and  Budget.  This  was 
done  to  comply  with  section  3  of  the 
Privacy  Act  ol  1974  and  OMB  Qrcular 
No.  A-130,  Appendix  I. 

By  authority  #f  the  Board. 
Beatrice  Ezenkk, 

Secretary  to  thepoard. 

RR»-49. 

SVSTBiNAME: 

Telephone  Call  Detail  Records. 

SYSrai  LOCATION 

U.S.  Railro^  Retirement  Board,  844 
North  Rush  Street,  Chicago,  Illinois 
60611-2092. 

CATEQOMEB  OF  MnWUALS  COVERED  BY  THE 

SYsrai:  I 

Individuals  (generally  agency 
employees  and  contractor  personnel) 
who  naake  or  feceive  telephone  calls 
from  agency  ojwned  telephones  at  the 
agency's  844  ^orth  Rush  Street 
headquarters  building. 

CATEOORIES  OF  RECORDS  M  THE  SYSTEM: 

Name  of  employee,  telephone 
nimiber,  location  of  telephone,  date  and 
time  phone  call  made  or  received, 
duration  of  call,  telephone  nimiber 
called  from  a^ncy  telephone,  dty  and 
state  of  telephone  number  called,  cost  of 
call  made  on  Igency  phone. 

AUTHORITY  FOR  IMMTENANCE  OF  THE  SYSTEM: 

31  U.S.C  li48(b) 

ROVTME  USES  0^  RECORDS  MAMTAMED  M  THE 
SYSTEM,  MCLUO«iQ  CATEGORIES  OF  USERS  AfB 
THE  PURPOSES  OF  SUCH  USES: 

a.  Records  may  be  released  to  agency 
employees  on  a  need  to  know  basis. 

b.  Relevant  jrecords  may  be  released  to 
a  telecommuiiications  company 
providing  support  to  permit  servicing 
the  accoimt. 

c.  Relevant  records  relating  to  an 
individual  mky  be  disclosed  to  a 
Congressional  office  in  response  to  an 
inquiry  from  the  Congressional  office 
made  at  the  request  of  that  individual. 

d.  Relevant  information  may  be 
disclosed  to  t|ie  Office  of  the  President 
for  responding  to  an  individual 
pursuant  to  ac  inquiry  from  that 
individual  orlfrom  a  third  party  on  his/ 
her  behalf. 

3.  RelevantI  records  may  be  disclosed 
to  representatives  of  the  General 
Services  Administration  or  the  National 
Archives  and  Records  Administration 


who  are  conducting  records 
management  inspections  luider  the 
authority  of  44  U.S.C.  2904  and  2906. 

f.  Records  may  be  disclosed  in 
response  to  a  request  for  discovery  or  for 
the  appearance  of  a  witness,  to  the 
extent  that  what  is  disclosed  is  relevant 
to  the  subject  matter  involved  in  a 
pending  judicial  or  administrative 
proceeding. 

g,  Recoras  may  be  disclosed  in  a 
proceeding  before  a  court  or 
adjudicative  body  to  the  extent  that  they 
are  relevant  and  necessary  to  the 
proceeding. 

h.  In  the  event  that  material  in  this 
system  indicates  a  violation  of  law, 
whether  civil,  criminal,  or  regulatory  in 
nature,  and  whether  arising  by  general 
statute,  or  by  regulation,  rule,  or  ordw 
issued  pursuant  thereto,  the  relevant 
records  may  be  disclosed  to  the 
appropriate  agency,  whether  Federal, 
State,  local  or  foreign,  charged  with  the 
responsibility  of  investigating  or 
prosecuting  such  violation  or  charged 
with  enforcing  or  implementing  the 
statute,  rule,  regulation,  or  order,  issued 
pursuant  thereto. 

i.  Relevant  records  may  be  disclosed 
to  respond  to  a  Federal  agency's  request 
made  in  connection  with  the  hiring  or 
retention  of  an  employee,  the  letting  of 
a  contract  or  issuance  of  a  grant,  license 
or  other  benefit  by  the  requesting 
agency,  but  only  to  the  extent  that  the 
information  disclosed  is  relevant  and 
necessary  to  the  requesting  agency's 
decision  on  the  matter. 

POUCIES  AND  PRACTICES  FOR  STORMQ, 
RETRIEVmO,  ACCeSSMQ,  RETAMNQ,  AND 
D«POSMQ  OF  RECORDS  M  THE  SYSTBK 

STORAGE: 

Paper  and  computer  hard  disk, 
cartridge,  and  tape. 

retrevabiuty: 

Name,  telephone  extension,  number 
dialed. 

SAFEGUARDS: 

Only  designated  personnel  in  the 
Bureau  of  Supply  and  Service  have 
access  to  the  computerized  records. 
Access  to  the  PC  database  containing 
call  detail  information  is  password 
protected.  An  additional  password  is 
required  for  access  to  the  personal 
computer  on  which  the  database  is 
housed. 

RETBinON  AND  disposal: 

Computerized  records  are  retained  for 
approximately  180  days  and  then  are 
written  over  by  more  current  call  detail 
information.  Paper  reports,  when 
issued,  are  disposed  of  as  provided  in 
National  Archives  and  Records 


Administration  General  Records 
Schedule  12. 

8Y8TB»  MANAQER(S)  AND  ADDRESS: 

Director  of  Supply  and  Service,  U.S. 
Railroad  Retirement  Board,  844  North 
Rush  Street,  Chicago,  Ulmois  60611- 
2092. 

NOnFKATKM  PROCBNJRE: 

Requests  for  information  regarding  an 
individual's  record  should  be  in  writing 
addressed  to  the  Systems  Manager 
identified  above,  including  the  full 
name  and  social  security  number  of  the 
individual.  Before  information  about 
any  record  will  be  released,  the  System 
Manager  may  require  the  individual  to 
provide  proof  of  identity  or  require  the 
requester  to  furnish  an  authorization 
from  the  individual  to  permit  release  of 
information. 

RECORD  ACCESS  PROCHNJRES: 

See  Notification  section  above. 

CONTEST«IQ  RECORD  PROCEDURES: 

See  Notification  section  above. 

RECORD  SOURCE  CATEQORES: 

Telephone  assignment  records; 
computer  software  that  captiu«s 
telephone  call  information  and  permits 
query  and  reports  generation. 

SYSTBtt  EXBIPTH)  FROM  CBITAM  PROVIStONS 
OF  THE  ACT: 

None. 
IFR  Doc.  96-22111  Filed  8-2&-96;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

pnvestment  Company  Act  Release  No. 
22167;  812-08eq 

BT  Investment  Portfolios  and  Bankers 
Trust  ComfMny;  Notice  of  Application 

August  22, 1996. 

AQSICY:  Securities  and  Exchange 

Conunission  ("SEC"). 

action:  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANTS:  BT  Investment  Portfolios 
(the  "Portfolio  Trust")  and  Bankers 
Trust  Company  ("BT"). 
RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  17(d)  of  the  Act  and  rule 
17d-l  thereunder. 

SUMMARY  OF  APPUCATION:  Applicants 
request  an  order  to  permit  a  series  of  the 
Portfolio  Trust,  Liquid  Assets  Portfolio 
(the  "Portfolio"),  and  BT,  the  Portfolio's 
investment  adviser,  to  jointly  enter  into 
repurchase  agreements  and  time  . 
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deposits  with  non-affiliated  financial 
institutions. 

RUNG  DATES:  The  application  was  filed 
on  November  22, 1995  and  amended  on 
July  17, 1996.  Applicants  have  agreed  to 
file  an  amendment,  the  substance  of 
which  is  incorporated  herein,  during  the 
notice  period. 

HEARING  OR  NOTIFICATION  OF  HEARiNQ:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
September  16, 1996  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit, 
or,  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

addresses:  Secretary,  SEC,  450  Fifth 
Street,  N.W..  Washington.  D.C.  20549. 
Applicants,  c/o  Kirkpatrick  &  Lockhart 
LLP,  1251  Avenue  of  the  Americas,  45th 
Floor,  New  York,  NY  10020. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  W.  Grim,  Staff  Attorney,  at  (202) 
942-0571,  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUMMARY  INFORMATION:  The  following  is 
a  siunmary  of  the  application.  The 
complete  application  is  available  for  a 
fee  from  the  SEC's  Pubfic  Reference 
Branch. 

Applicant's  Representations 

1.  The  Portfolio  Trust  is  a  registered 
investment  company  that  currently  has 
eleven  series,  one  of  which  is  the 
Portfolio.  BT  serves  as  the  Portfolio's 
custodian,  transfer  agent,  administrator, 
and  investment  adviser.  The  Portfolio  is 
a  money  market  fund  and  serves  as  the 
master  fund  for  Institutional  Liquid 
Assets  Fund  (the  "Fund"),  a  feeder  fund 
holding  itself  out  as  a  money  market 
fund.  "Hie  Fund  is  a  series  of  BT 
Institutional  Funds  (the  "Trust").  BT 
serves  as  the  Fund's  custodian,  transfer 
agent,  administrator,  and  as  one  of  its 
shareholder  servicing  agents.  The  Trust 
seeks  to  achieve  the  investment 
objective  of  the  Fund  by  investing  all  of 
the  Fund's  assets  not  earmarked  for 
expenses  or  shareholder  distributions  in 
the  Portfolio.  The  Portfolio,  in  turn, 
invests  its  assets  in  securities  in 
accordance  with  its  investment 


objective  and  investment  poUdes  and 
limitations.  Through  the  master/feeder 
structure,  the  Fund  acquires  an  indirect 
interest  in  the  securities  held  by  the 
PortfoUo.  BT  and  the  Portfolio  will 
jointly  enter  into  repurchase  agreements 
and  purchase  time  deposits  from  non- 
affiliated financial  institutions  pursuant 
to  the  procedures  described  below. 

2.  Applicants  request  that  the  relief 
requested  herein  extend  to  any  other 
series  of  the  Portfolio  Trust  now  existing 
or  established  in  the  future,  and  any 
other  registered  open-end-investment 
company  or  series  thereof  (i)  which 
holds  itself  out  as  a  money  market  fund 
(whether  in  a  stand-alone  or  master- 
fiaeder  structiue);  and  (ii)  for  which  BT 
or  any  person  directly  or  indirectly 
controlling,  controlled  by,  or  under 
common  control  with  BT,  serves  as 
investment  adviser,  or  administrator  for 
any  BT  feeder  money  market  fund  that 
invests  its  assets  into  a  master  money 
market  fund  advised  by  BT.  Appficants 
understand  that  the  requested  reUef 
does  not  apply  to  joint  repurchase 
agreement  or  time  deposit  arrangement 
among  two  or  more  money  market 
funds.* 

3.  A  portion  of  the  shares  of  the  Fund 
will  be  purchased  by  customers  of  BT 
and  those  of  its  affiliates  through 
automatic  investment  orders  placed  by 
BT,  acting  as  agent  for  its  customers  and 
those  of  its  affiliates,  where  such 
customers  have  signed  an  application  or 
an  agreement  or  have  otherwise  given 
directions  expressly  authorizing  BT,  as 
their  agent,  to  automatically  invest  cash 
balances  in  excess  of  any  required 
minimum  balance  in  shares  of  the  Fund. 
These  standing  "sweep"  orders  will  be 
effected  automatically  by  computer  each 
business  day  on  or  before  the  time  the 
Fund's  net  asset  value  is  calculated 
("Pricing  Time"),  currently  4:00  p.m. 
Eastern  Time  for  the  Fund.  The 
computer  program  governing  BT's 
customer  accounts  also  provides  for 
automatic  redemption  of  Fund  shares 
held  in  the  account  as  of  the  Pricing 
Time  if  the  cash  balance  in  the  account 
is  less  than  zero  or  the  minimum 
balance  specified  for  the  customer.  The 
daily  computer  processing  required  to 
tabulate  the  day's  transaction  activity  in 
BT's  customer  accounts  is  completed 
later  in  the  day  and  recorded  prior  to 
the  opening  of  business  on  the  following 
business  day  ("Completion  Time"). 
Based  on  BT's  orders  for  Fund  share,  the 
Fund  will,  in  turn,  invest  all  cash 


expected  to  be  received  through  the 
"Sweep"  program  in  the  PortfoUo. 

4.  BT,  acting  as  agent  for  its  customers 
and  those  of  its  affiliates,  prior  to 
Pricing  Time  on  each  business  day,  will 
place  an  order  for  Fund  shares  in  the 
amount  of  excess  cash  expected  to  be 
available  to  be  swept  in  the  customer 
accoimts  on  that  business  day.  The 
amount  expected  to  be  available  to  be 
swept  in  the  customer  accounts  is  the 
amount  of  excess  cash  in  the  customer 
accounts  at  or  before  Pricing  Time  on 
each  business  day,  plus  the  amoimt  of 
cash  that  BT  estimates  will  be  wired 
into  the  customer  accounts  prior  to  the 
close  of  the  Fed  Wire  on  that  business 
day.*  To  the  extent  one  or  more 
customer  accounts  have  not  yet  received 
money  anticipated  to  be  wired  and 
necessary  to  pay  for  the  customer 
accounts'  orders  in  full,  BT,  on  behalf  of 
the  applicable  customer,  will  advance 
such  amoimt  to  fill  such  orders.  Because 
of  its  past  experience  and  close 
relationship  with  its  customers,  BT 
anticipates  that  it  will  be  able  to  forecast 
on  a  daily  basis  the  amounts  that  will 

be  wired  into  the  customer  accounts 
between  4  p.m.  and  the  close  of  the 
FedWire  so  that  it  can  also  forecast  the 
total  amount  that  will  be  swept  directly 
into  the  Fund,  and  indirectly  into  the 
Portfolio. 

5.  The  actual  amoimt  of  money  swept 
into  the  Fund,  and  then  invested  in  the 
Portfolio  by  the  Fund,  may  vary  above 
or  below  the  forecast.  The  forecast 
variance  at  the  customer  account  level 
results  from  many  factors,  such  as 
counterparty  difficulties,  delivery 
failures,  and  unanticipated  purchases 
and  sales  of  securities.  BT,  on  behalf  of 
applicable  customers,  will  forward  an 
amount  to  the  Fund  to  cover  such 
forecast  variance. 

6.  BT  and  the  Portfolio  propose  to 
enter  into  repurchase  agreements  and/or 
purchase  time  deposits  in  an  amount  to 
cover  situations  in  which  the  actual 
amount  of  money  swept  into  the  Fund, 
and  then  invested  in  the  Portfolio  by  the 
Fund,  varies  above  or  below  the 
forecasted  amount  of  sweep  money.  For 
example,  assume  that,  based  on  BT's 
past  experience,  the  actual  amount  of 
money  available  in  the  customer 


'  Cf.  The  Benchmark  Funds  and  Northern  Trust 
Company,  Investment  Company  Act  Release  Nos. 
21806  (Mar.  S.  1996)  (notice)  and  21867  (Apr.  2, 
1996)  (order). 


'The  FedWire  is  open  until  6:00  p.m.  each 
business  day.  From  time  to  time,  at  the  direction  of 
the  Federal  Reserve  Board,  its  hours  are  exlended 
until  as  late  as  7:30  p.m.  As  a  condition  of 
eligibility  to  participate  in  the  sweep  program,  each 
customer  has  agreed  to  notify  BT  by  2:00  p.m.  on 
each  business  day  of  any  large  amounts  of  funds  it 
expects  its  account  to  receive  or  send  out  that 
business  day  through  the  FedWire.  These 
notifications  will  assist  BT  in  estimating  the 
amount  that  will  be  wired  into  the  accounts 
between  4  p.m.  and  the  close  of  the  FedWire,  the 
period  during  which  the  system  is  settling. 
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acc»unts  participating  in  the  "sweep" 
program  has  a  variance  of  ±$25  million. 
To  ensure  that  the  Fund  is  hilly 
invested,  BT,  on  behalf  of  the  applicable 
customers,  would  forward  $25  million 
to  the  Fund,  which  would  invest  such 
assets  in  the  PortfoUo.  BT,  as  the 
Portfolio's  investment  adviser,  would 
cause  the  Portfolio  to  invest  on  that  day 
a  total  of  $50  millicMi  (the  $25  million 
forwarded  from  BT  plus  $25  milhon  in 
investable  assets  received  from  other 
investors)  in  "sweep"  repurchase 
agreements  aqd/or  "sweep"  time 
deposits  to  actount  for  the  most  extreme 
tails  of  the  "sweep"  program's  variance 
of  ±$25  million. 

7.  To  the  extent  that  the  Portfolio's 
"sweep"  repi4rchase  transactions  or 
"sweep"  time  deposits  were  sufficient 
to  make  the  Portfolio  fully  invested,  the 
Portfolio's  reoords  will  reflect  the 
specific  amoiait  it  had  in  fact  invested 
in  such  investments  (including  in  the 
case  of  "sweep"  repurchase 
transactions,  its  ownership  of  eligible 
securities  purchased  in  the  transaction). 
If  the  Portfolio's  "sweep"  repurchase 
transactions  or  "sweep"  time  deposits 
were  not  sufficient  to  make  the  Portfolio 
fully  invested,  the  Portfolio's  records 
will  continue  to  reflect  its  investment  in 
the  entire  amount  of  "sweep" 
repurchase  agreements  and  "sweep" 
time  deposits  and  an  iminvested  cash 
position.  (This  is  an  unlikely 
occurrence,  ai  BT  expects  to 
approximate  tiie  likely  aggregate  amount 
of  "sweep"  hinds  such  that  &e  "sweep" 
investment  tr>nsaction(s)  will  be  greater 
than  the  likely  forecast  variance.)  If  any 
amount  of  "s^eep"  repurchase 
transactions  Or  "sweep"  time  deposits 
exceeds  amounts  available  to  the 
Portfolio  for  ipvestment,  BT  will  be 
deemed  to  hakre  purchased  such  excess 
securities  or  investments  for  its  own 
account.        | 

8.  In  connection  with  the  "sweep" 
program,  the  Portfolio  intends  to 
purchase  time  deposits  issued  by  U.S.  or 
foreign  banksi  or  foreign  branches  and 
subsidiaries  <^f  U.S.  and  foreign  banks. 
With  respect  to  "sweep"  repurchase 
transactions,  ^e  Portfolio  Trust.will  use 
a  master  repurchase  agreement  ("Master 
Agreement").!  The  Master  Agreement 
will  require  the  other  party  to  the 
transaction  ('jSeller")  on  a  given  day  to 
sell  to  the  Pokfoho,  and,  on  the  same 
day.  transfer  to  the  Portfoho's 
designated  custodian  or  sub-custodian 
the  particular  eligible  securities  which 
are  subject  toj  the  repurchase  transaction 
against  crediting  to  an  account  of  the 
Seller  (in  imOiediately  available  funds) 
the  purchase  price  therefor.  At  the  time 
of  the  Seller's  transfer  of  securities  to 
the  PortfoUo,  the  Seller  will  be  required 


to  take  the  action  necessary  to  perfect  a 
security  interest  in  favor  of  the  Portfolio 
in  all  of  the  transferred  securities.  Prior 
to  the  reconciliation  of  the  "sweep" 
activity,  the  Portfolio  will  have  a 
perfected  security  interest  in  all  of  the 
transferred  securities.  The  Portfolio  will 
comply  with  the  SEC's  position 
concerning  repurchase  agreements  set 
forth  in  Investment  Company  Act 
Release  No.  13005  (February  2, 1983) 
and  with  other  existing  and  future 
positions  taken  by  the  SEC  or  its  staff  by 
rule,  interpretive  release,  no-action 
letter,  any  release  adopting  any  new 
rule,  or  any  release  adopting  any 
amendments  to  any  existing  rule.  Each 
"sweep"  repurchase  transaction  will  be 
"collateralized  fully"  as  that  term  is 
defined  in  Rule  2a-7  under  the  1940 
Act. 

9.  With  respect  to  both  "sweep" 
repurchase  transactions  and  "sweep" 
time  deposits,  BT,  as  the  Portfolio's 
adviser,  will  receive  prompt 
confirmation  of  the  total  amount 
invested  on  behalf  of  the  Portfolio  and 
other  relevant  terms  of  the  transaction 
on  the  business  day  of  the  transaction. 
The  confirmation  most  likely  will  not 
agree  with  the  final  allocation  of  the 
repurchase  transactions  or  time  deposits 
between  BT  and  the  Portfolio  on  the 
business  day  immediately  following  the 
transaction.  To  create  a  written  record  of 
the  dollar  amounts  actually  allocated  to 
the  Portfolio  and  the  specific  securities 
actually  purchased  and  time  deposits 
actually  invested  in  by  the  Portfolio,  BT 
will  issue  to  the  Seller  an  adjusted  trade 
ticket  on  the  business  day  immediately 
following  the  transaction,  after  the  final 
allocation  between  BT  and  the  Portfolio 
is  known.  Some  Sellers  may  choose  to 
subsequently  send  corrected 
confirmations  to  the  Portfolio  showing 
the  final  allocation  of  the  "sweep" 
repurchase  transaction  or  the  "sweep" 
time  deposit  between  BT  and  the 
Portfolio.  Also,  prior  to  the  opening  of 
business  on  the  business  day 
immediately  following  the  transaction, 
BT,  as  agent  for  its  customers,  will 
provide  the  Fund's  transfer  agent  and 
shareholder  servicing  agent(s)  with 
records  relating  to  the  automatic 
investment  transactions. 

10.  In  the  event  that  any  "sweep" 
repurchase  agreement  involves  two  or 
more  issues  of  securities  differing  as  to 
quality,  maturity  or  rate,  each  security 
will  be  apportioned  between  the 
Portfolio  and  BT  pro-rata  to  the  extent 
possible.  To  the  extent  that  sweep  time 
deposits  have  been  purchased  from 
more  than  one  institution,  each  "sweep" 
time  deposit  will  be  apportioned 
between  the  Portfolio  and  BT  pro-rata  to 
the  extent  possible.  Where  such  pro-rata 


apportiorunent  is  not  possible,  securities 
and  time  deposits  will  be  apportioned 
in  a  manner  that  BT,  as  the  PortfoUo 's 
adviser,  beUeves  will  leave  each  party  in 
a  comparable  position. 

Applicants'  Legal  Analysis 

1.  Section  17(d)  of  the  Act  makes  it 
unlawful  for  an  affiUated  person  of  a 
registered  investment  company,  acting 
as  principal,  to  effect  any  transaction  in 
which  the  registered  investment 
company  is  a  joint  or  a  joint  and  several 
participant  with  such  person  in 
contravention  of  rules  and  regulations 
the  SEC  may  prescribe.  Rule  17d-l(a) 
provides  that  an  affiliated  person  of  a 
registered  investment  company,  acting 
as  principal,  shall  not  participate  in,  or 
effect  any  transaction  in  connection 
with,  any  joint  enterprise  or  other  joint 
arrangement  in  which  the  registered 
investment  company  is  a  participant 
unless  the  SEC  has  issued  an  order 
approving  the  arrangement. 

2.  The  PortfoUo  Trust  and  BT,  as  its 
adviser,  wish  to  adopt  the  proposed 
investment  procedures  in  me  interests 
of  the  Fund  and  all  of  its  shareholders 
in  response  to  the  demands  placed  on 
portfoUo  management  by  automatic 
purchase  and  redemption  transactions 
by  Fimd  shareholders.  The  effect  of  the 
proposed  procedures  will  be  to  permit 
BT,  as  agent  for  its  customers,  to 
purchase  shares  of  the  Fund  even 
though  the  exact  number  of  shares 
acquired  by  BT  as  agent  is  not 
determined  until  prior  to  the  opening  of 
business  the  following  day.  The 
proposed  procedures  also  will  permit 
BT  and  the  Portfolio  Trust,  on  behalf  of 
the  PortfoUo,  to  jointly  enter  into 
repurchase  agreements  and  time 
deposits  prior  to  Pricing  Time,  based 
upon  amoimts  estimated  to  be  received 
by  the  Fund  on  that  day  through  the 
operation  of  the  "sweep"  program,  with 
determination  of  the  exact  allocation  of 
the  principal  amount  of  each  repurchase 
agreement  and  time  deposit  for  the 
Fund  occurring  prior  to  the  opening  of 
business  the  following  day.  These 
special  arrangements  for  the  investment 
of  "sweep"  assets  by  the  PortfoUo  allow 
such  assets  to  be  invested  on  the  same 
day  that  dividends  become  payable  on 
shares  of  the  Fund  purchased  with  such 
assets. 

3.  To  the  extent  that  assets  of  BT  are 
used  with  those  of  the  PortfoUo  to  enter 
into  "sweep"  repurchase  transactions  or 
purchase  "sweep"  time  deposits,  BT 
may  be  deemed  to  be  participating  in,  as 
principal,  a  transaction  in  connecUon 
with  a  joint  enterprise  in  which  the 
Portfolio  is  a  participant  in  violation  of 
section  17(d)  and  rule  17d-l. 
AppUcants  beUeve  that  the  relief 
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requested  on  behalf  of  the  Portfolio  is 
appropriate  and  in  the  public  interest 
because  it  will  permit  the  investment  of 
cash  immediately  when  it  is  available 
and  will  thereby  reduce  any  dilution  in 
daily  dividends  declared  by  the  Fund. 

4.  With  respect  to  "sweep" 
repurchase  transactions,  the  Portfolio's 
rights  vis-a-vis  Sellers  under  "sweep" 
repurchase  agreement  transactions  will 
be  protected  under  the  "sweep" 
repurchase  agreement,  which  is  a 
standard  industry  agreement.  Pending 
reconciliation  of  the  day's  transaction 
activity,  BT,  as  the  PortfoUo's  custodian, 
will  segregate  and  hold  for  the  exclusive 
benefit  of  the  Portfolio  all  securities 
transferred  to  BT  in  connection  with 
"sweep"  repurchase  transactions 
entered  into  for  the  Portfolio.  The 
Portfolio  also  will  have  a  perfected 
security  interest  in  all  such  securities. 
With  respect  to  "sweep"  time  deposits, 
pending  reconciUation  of  the  day's 
transaction  activity,  BT,  as  the 
PortfoUo's  custodian,  will  hold  for  the 
exclusive  benefit  of  the  Portfolio  the 
entire  time  deposit  investment. 

5.  Applicants  beUeve  that  the  interest 
of  BT  in  negotiating  the  maximum 
interest  rate  available  on  any  "sweep" 
repurchase  agreement  or  "sweep"  time 
deposit  for  the  Portfolio  will  be  the 
same  as  that  of  the  Portfolio.  To  the 
extent  that  BT,  as  the  PortfoUo's 
investment  adviser,  is  deemed  to  have 
any  participation  in  the  proposed 
investment  procedure  within  the 
meaning  of  section  17(d)  and  rule  17d- 
1,  the  Portfolio's  participation  is 
consistent  with  the  provisions,  policies, 
and  purposes  of  the  Act  and  not  on  a 
basis  dift'erent  from  or  less  advantageous 
than  that  of  BT.  Thus,  applicants  believe 
that  the  requested  relief  meets  the 
standards  of  rule  17d-l. 

For  tlie  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  96-22006  Filed  8-28-96;  8:45  am) 
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[Rei.  No.  IC-221 63;  File  No.  81 1  -8534]     ' 

Pruco  Life  Individual  Variable  Annuity 
Account 

August  22, 1996. 

AGENCY:  The  Seciuities  and  Exchange 
Commission  (the  "Commission"). 

ACTION:  Notice  of  Appjication  for  an 
Order  under  the  Investment  Company 
Act  of  1940  ("1940  Act"). 


APPUCANT8:  Pruco  Life  Individual 

Variable  Annuity  Accotmt 

("Applicant"). 

RELEVANT  1940  ACT  SECTIONS:  Order 

requested  under  Section  8(f)  of  the  1940 

Act. 

SUMMARY  OF  THE  APPUCATION: 
Applicants  seek  an  order  declaring  that 
it  has  ceased  to  be  an  investment 
company,  as  defined  by  the  1940  Act. 
FMJNQ  DATES:  The  application  was  filed 
on  August  2,  1996. 

HEARING  OR  NOTIFICATION  OF  HEARINQ:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  vmting  to  the  Secretary  of 
the  SEC  and  serving  Applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
September  16, 1996,  and  should  be 
accompanied  by  proof  of  service  on 
Applicant  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  requestor's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  Commission. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Filth  Street, 
N.W.,  Washington,  D.C.  20549. 
Applicant,  Pruco  Life  Insiuance 
Company,  213  Washington  Street, 
Newark,  NJ  08102-2922. 
FOR  FURTHER  INFORMATION  CONTACT: 
Veena  K.  Jain,  Attorney,  or  Patrice  M. 
Pitts,  Special  Counsel,  Office  of 
Insurance  Products  (Division  of 
Investment  Management),  at  (202)  942- 
0670. 

SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application;  the 
complete  application  is  available  for  a 
fee  from  the  PubUc  Reference  Branch  of 
the  SEC. 

Applicant's  Representations 

1.  Applicant  is  a  unit  investment  trust 
established  by  Pruco  Life  Insurance 
Company  ("Pruco  Life")  as  a  separate 
account  under  the  laws  of  the  State  of 
Arizona  on  May  9, 1994. 

2.  Applicant  filed  a  notification  of 
registration  under  Section  8(a)  of  the 
1940  Act,  and  a  registration  statement 
on  Form  N-4  pursuant  to  Section  8(b) 
of  the  1940  Act  and  the  Securities  Act 
of  1933  on  May  31, 1994,  in  connection 
with  the  oflering  by  Pruco  Life  of  certain 
flexible  pajrment  individual  variable 
annuity  contracts  ("Contracts").  Such 
Form  N-4  registration  statement  did  not 
become  effective,  and  no  public  offering 
commenced. 


3.  For  business  reasons,  Pruco  Life 
determined  not  to  go  forward  with  the 
offering  of  the  Contracts,  and  there  have 
been  no  sales  made  by  Applicant  of 
securities  of  which  it  is  the  issuer. 

4.  At  the  time  of  the  application. 
Applicant  had  no  security  holders, 
assets  or  UabiUties,  and  Applicant  is  not 
a  party  to  any  Utigation  or 
administrative  proceeding. 

5.  There  have  been  no  distributions  to 
security  holders  of  Applicant  in 
connection  with  the  winding-up  of 
Applicant's  affairs  pursuant  to  any 
dissolution,  liquidation  or  merger. 

6.  Within  the  last  18  months. 
Applicant  has  not  transferred  its  assets 
to  a  separate  trust,  the  beneficiaries  of 
which  were  or  are  the  security  holders 
of  Applicant. 

7.  Applicant  is  not  engaged  in,  nor 
does  it  propose  to  engage  in,  any 
business  activities  other  than  those 
necessary  for  the  winding  up  of  its 
affairs. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Mai;garet  H.  McFarland. 

Deputy  Secretary. 

(FR  Doc.  96-22007  Filed  8-28-96;  8:45  am] 

BILUNQ  COOC  M1»-01-M 

[Release  No.  34-37586;  File  No.  SR-CSE- 
96-04] 

Self-Regulatory  Organizations;  Notice  ' 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Cincinnati  Stock  Exctiange  Relating  to 
Transaction  Fees 

August  20, 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  §  78s(b)(l),  notice  is 
hereby  given  that  on  August  14, 1996, 
the  Cincinnati  Stock  Exchange  ("CSE" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
ID  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CSE  hereby  proposes  to  amend  its 
trading  fee  rules  to  codify  its  long- 
standing practice  concerning  the 
collection  and  payment  of  an  annual 
transaction  fee  required  under  Section 
31  of  the  Act  to  be  paid  to  the 
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Commission.  This  fee  currently  equals 
Vaooth  of  onejpercent  of  the  aggregate 
dollar  amouitt  of  total  annual  seciirities 
sales  on  the  Exchange.  The  text  of  the 
proposed  rule  change  is  available  at  the 
Office  of  the  Secretary,  CSE  and  at  the 
Commission.'; 

n.  Self-Reguhtory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change         I 

hi  its  filing)  with  the  Commission,  the 
CSE  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CSE  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  su<th  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Piupose 

Thp  purpoj  e  of  the  proposed  rule 
change  is  to  dmend  the  Exchange's 
trading  fee  rules  to  codify  its  long- 
standing practice  concerning  the 
collection  and  payment  of  the  annual 
transaction  feje  required  under  Section 
31  of  the  Act.  The  Exchange  generates 
daily  data  coaceming  the  number  of 
trades,  share  volume,  trade  value  and 
SEC  fee  generated  by  each  member.  This 
information  it  compiled  monthly  and 
furnished  to  Exchange  members  with  a 
monthly  invoice.  In  addition,  Exchange 
members  are  t^uired  to  complete  and 
certify  a  monthly  Report  of  Sales  form 
indicating  the  aggregate  sales  price  and 
aggregate  volume  of  securities 
transacted  on,  the  Exchange,  and  the 
SEC  transactihn  fees  due.  This  form  is 
remitted  with  the  payment  of  the 
required  fee.  New  members  are 
provided  with  copies  of  the  Report  of 
Sales  form.     | 

2.  Statutory  Basis 

Because  the  proposed  rule  change 
will  help  fund  the  Commission 
oversight  and  regulatory  activities,  the 
Exchange  believes  that  the  proposed 
rule  change  ii  consistent  with  Section 
6  *  of  the  Act  jin  general  and  with 
Section  6(b)($)  ^  in  particular  in  that  it 
is  designed  ti^  promote  just  and 
equitable  priaciples  of  trade  and  to 
protect  inves  ors  and  the  public  interest. 


'  15  U.S.C  78f 

» 15  U.S.C  7ef  t)X5), 


B.  Self-Regulatory  Organization's^ 
Statement  on  Burden  on  Competition 

The  CSE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is 
unnecessary  or  inappropriate  in 
furtherance  of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received  with  respect  to 
the  proposed  rule  change. 

m.  Date  of  EflfiectiTeness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  establishes 
or  changes  a  due,  fee,  or  other  charge 
imposed  by  the  Exchange  and,  therefore, 
has  become  efiiective  pursuant  to 
Section  ig(h)(3)(a)  of  the  Act  and 
subparagraph  (e)  of  Rule  19b-4 
thereunder.  3  At  any  time  within  60  days 
of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  siunmarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purpose  of  the  Act 

IV.  Sfrficitatkm  of  (kMunents 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commissicm,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  hom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
fiUng  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-CSE-96-04 
and  should  be  submitted  by  September 
19, 1996. 


»15  U.S.C  7e»(bK3)(A)  and  17  CFR  19b-«(e). 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursaant  to  delegated 
authority. 

Margaret  H.  McFarland. 
Deputy  Secretary. 

IFR  Doc.  96-22053  Filed  a-28-«6;  8:45  am] 
HUJNQ  CODE  niO-«1-M 


(Retoaae  Na  34-37592;  File  No.  SR-PSE- 
96-26] 

Self-Reguiatory  Organizations;  Pacific 
Stocic  Exchange  Incorporated;  Notice 
of  Filing  of  Proposed  Rule  Change 
Relating  to  Its  Minor  Rule  Plan 

August  21, 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act") 
and  Rule  19b-^  thereunder,  notice  is 
hereby  given  that  on  August  7,  1996,  the 
Pacific  Stock  Exchange  Incorporated 
("PSE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I,  II 
and  III  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Qiange 

The  PSE  is  proposing  to  amend  its 
disciplinary  rules  to  provide  Exchange 
staff  with  the  authority  to  make  findings 
of  rule  violations  and  to  impose  fines 
pursuant  to  the  Exchange's  Minor  Rule 
Plan  ("MRP").  Below  is  the  text  of  the 
proposed  rule  change.  Proposed  new 
language  is  italicized;  proposed 
deletions  are  in  brackets. 

PAanc  STOCK  exchange 

INCORPORATED 

RULES  OF  BOARD  OF  GOVERNORS 


Rule  10.13(c) 

(c)  The  Executive  Committee,  the 
Ethics  and  Business  Conduct 
Committee,  the  Options  Floor  Trading 
Committee,  [andl  the  Equity  Floor 
Trading  Committee  and  Exchange 
regulatory  staff  designated  by  the 
Exchange,  shall  have  the  authority 
[jurisdiction]  to  impose  a  fine  pursuant 
to  this  Rule. 
*        *        •        •        * 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
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statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  simimaries.  set  forth  in 
sections  A,  B  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Changfi 

(1)  Purpose 

The  Exchange  is  proposing  to  amend 
its  MRP.i  which  provides  that  the 
Exchange  may  impose  a  fine  not  to 
exceed  $5,000  on  any  member,  member 
organization,  or  person  associated  with 
a  member  organization,  for  any  violation 
of  an  Exchange  rule  that  has  been 
deemed  to  be  minor  in  nature  and 
approved  by  the  Commission,  for 
inclusion  in  the  MRP.  PSE  Rule  10.13, 
subsections  (hHj).  sets  forth  the 
specific  Exchange  rules  deemed  to  be 
minor  in  nature. 

PSE  Rule  10.13(c)  currently  provides 
that  the  Executive  Committee,  the  Ethics 
and  Business  Conduct  Committee,  the 
Options  Floor  Trading  Committee  and 
the  Equity  Floor  Trading  Committee  ^ 
have  jurisdiction  to  impose  a  fine 
pursuant  to  Rule  10.13.  The  Exchange  is 
proposing  to  amend  Rule  10.13(c)  to 
specify  that  Exchange  regulatory  staff 
designated  by  the  Exchange  shall  also 
havelhe  authority  to  impose  a  fine 
pursuant  to  Rule  10.13. 

Under  the  proposal.  Regulatory  staff 
would  be  authorized  to  make 
determinations  of  whether  minor  rule 
violations  have  occurred  and  to  impose 


'  Rule  I9d-l(c)(2)  under  the  Act  authorizes 
national  securities  exchanges  to  adopt  minor  rule 
violation  plans  for  the  summary  discipline  and 
abbreviated  reporting  of  minor  rule  violations  by 
exchange  members  and  member  organizations.  See 
Securities  Exchange  Act  Release  No.  21013  (June  1, 
1984),  49  FR  23828  (order  approving  amendments 
to  paragraph  (c)(2)  of  Rule  19d-l  under  the  Act). 
The  PSE's  MRP  was  approved  by  the  Commission 
in  1985.  See  Securities  Exchange  Act  Release  So. 
22654  (November  21,  1985),  50  FR  48853  (order 
approving  File  No.  SR-PSE-85-24).  In  1993,  the 
Exchange  amended  its  MRP  and  adopted  detailed 
procedures  relating  to  the  adjudication  of  minor 
rule  violations.  See  Securities  Exchange  Act  Release 
No.  32510  (June  24,  1993),  58  FR  35491.  Thereafter, 
the  Exchange  has  modified  its  MRP  several  times. 
See  Securities  Exchange  Act  Release  Nos.  34322 
(July  6,  1994),  59  FR  35958;  35144  (December  23, 
1994),  59  FR  67743  (December  30,  1994);  and  36622 
(December  21,  1995),  60  FR  67384  (December  29, 
1995). 

'  These  four  committees  are  comprised 
exclusively  of  Exchange  members,  with  one 
exception:  the  Executive  Committee  includes  three 
members  plus  the  Chairman  of  the  Exchange  (who 
is  not  a  member). 


a  fine  under  the  Recommended  Fine 
Schedule »  for  any  MRP  violations. 
Nevertheless,  the  Exchange  may  follow 
the  current  procedure  of  having  a 
committee  consisting  of  Exchange 
members  adjudicate  a  MRP  disciplinary 
case  if  the  individual  situation  warrants 
such  action.* 

The  purpose  of  the  proposal  is  to 
make  the  Exchange's  disciplinary 
process  more  efficient.  The  majority  of 
MRP  cases  currently  decided  by 
committees  involve  facts  that  are  easily 
verifiable  and  rules  that  are  objective  or 
technical  in  nature.  In  such  situations, 
currently.  Exchange  committees 
typically  reaffirm  staff  determinations 
by  approving  staff  recommendations. 

Under  the  proposal.  Exchange 
members  and  member  organizations 
found  in  violation  of  a  rule  or  rules 
under  the  MRP  will  continue  to  have  a 
right  of  appeal  under  Rule  10.11,' 
which  provides  for  a  hearing  before 
three  members  or  for  a  review  "on  the 
papers."  A  further  appeal  of  decisions 
pursuant  to  such  hearings  or  reviews  on 
the  papers  is  available  pursuant  to  Rule 
10.11(e).  The  Exchange  does  not  intend 
to  modify  its  current  procedure  for 
adjudicating  non-MRP  disciplinary 
cases  pursuant  to  Rule  10.3  involving 
the  issuance  of  formal  complaints. 
Finally,  the  Exchange  will  continue  to 
notify  its  membership,  by  regulatory 
bulletin  distributed  on  a  quarterly  basis, 
of  all  fines  imposed  pursuant  to  the 
MRP. 

(2)  Statutory  Basis 

The  proposal  is  consistent  with 
Section  6(b)  of  the  Act,  in  general,  and 
Section  6(b)(5),  in  particular,  in  that  it 
is  designed  to  promote  just  and 
equitable  principles  of  trade.  The 
proposal  is  also  consistent  with  Section 
6(b)(7)  in  that  it  is  designed  to  provide 
a  fair  procedure  for  the  disciplining  of 
members  and  persons  associated  with 
members. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  die  Act. 


3  For  a  discussion  of  the  Recommended  Fine 
Schedule,  see  Rule  10.13(f)  and  Securities  Exchange 
Act  Release  No.  34322  (July  6,  1994). 

*The  Exchange  anticipates  that  Committee 
review  of  MRP  cases  for  determinations  of  whether 
violations  have  occurred,  and  the  imposition  of  a 
fine  (if  any),  will  be  limited  to  situations  where  the 
committee  members'  knowledge  of  trading  practices 
and  unwritten  procedures  would  be  helpful. 

'  "Appeal  of  Floor  Citations  and  Minor  Rule  Plan 
Sanctions." 


C.  Self-Regulatory  Organization's 
Statement  on  the  Proposed  Rule  Change 
Received  firom  Members,  Participants,  or 
Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

m.  Date  of  Effectiveneas  of  the 
Proposed  Rule  CSiange  and  Timing  for 
Conunission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
-    Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will— 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  N.W., 
Washington,  D.C  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  PSE.  All  submissions 
should  refer  to  File  No.  SR-PSE-96-26 
and  should  be  submitted  by  September 
19, 1996. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.«6-22054  Filed  8-28-96;  8:45  am) 

BMUNQ  CODE  W10-01-M 
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SOCIAL  SECURITY  ADMINISTRATION 

Agency  Infoimation  Collection 
Activities:  Pnoposed  Collection 
Request 

The  Social  Becurity  Administration 
publishes  a  Itjat  of  information  collection 
packages  that  will  require  submission  to 
the  Office  of  Management  and  Budget 
(OMB)  for  clearance  in  compliance  with 
Public  La^M  104-13  effective  October  1. 
1995,  Tlie  Paperwork  Reduction  Act  of 
1995.  The  infcrmation  collection  listed 
below  requires  extension  of  the  current 
OMB  approvf  1: 

(Call  the  SSAl  Reports  Clearance  Officer 
on  (410)  965-4125  for  a  copy  of  the 
form(s)  or  package(s).  or  write  to  her  at 
the  address  listed  below  the  information 
collections.) 

Supplemental  Security  Income  Notice 
of  Interim  Assistance  Reimbursement 
(two  forms)-+0960-0546.  Form  SSA- 
8125  and  SSA-L8125  will  collect 
interim  assistance  reimbursement  (lAR) 
information  from  States  which  provide 
such  assistance.  Form  SSA-«125  will  be 
used  in  most  situations  where  LAR  is 
applicable.  Firm  SSA-L8125  will  be 
used  in  situations  where  an  individual 
entitled  to  underpayments  has  received 
lAR  from  a  stete  and  his/her  benefit  will 
be  controllecTby  SSA  through  the 
installment  process.  The  respondents 
are  states  who  provide  lAR  to  SSI 
claimants. 

Number  of\Respondents:  140.000. 

Frequency  of  Response:  1. 

Average  Btirden  Per  Response:  10 
minutes. 

Estimated  l4nnua7  Burden:  23.333 

hours. 

Written  coi  nments  and 
recommenda  Lions  regarding  this 
information  collection  should  be  sent 
within  60  days  from  the  date  of  tliis 
publication,  directly  to  the  SSA  Reports 
Clearance  Officer  at  the  following 
address:  Social  Security  Administration. 
DCFAM,  Attn:  Judith  T.  Hasche.  6401 
Security  Blvd.,  l-A-21  Operations 
Bldg.,  Baltiniore,  MD  21235. 

In  addition  to  your  comments  on  the 
accinracy  of  tne  agency's  burden 
estimate,  welare  soliciting  comments  on 
the  need  for  the  information;  its 
practical  util  ty;  ways  to  enhance  its 
quality,  utili  y  and  clarity;  and  on  ways 
to  minimize  jurden  on  respondents, 
including  tho  use  of  automated 
collection  te(  :hniques  or  other  forms  of 
information  echnology. 


Dated:  August 
ludith  T. 
Reports  Clean 


Administratioft 
IFRDoc 

BtLUNG  CODE 


96-2  2051 


22, 1996. 
nee  Officer,  Social  Security 
Filed  8-28-96;  8:45  am] 
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DEPARTMENT  OF  STATE 
[PubUc  Notice  No.  2434] 

United  States  International 
Telecommunications  Advisory 
Comnr"lee;  Radiocommunication 
Se<*'  0     .lUdy  Group  8— Mobile 
Se       ds;  Meeting  Notice 

The  Department  of  State  announces 
that  the  United  States  International 
Telecommunications  Advisory 
Committee  (ITAC). 
Radiocommunication  Sector  Study 
Group  8 — ^Mobile  Services  will  meet  on 
16  September  1996  at  9:30  AM  to  11:30 
AM,  in  Room  2533A  at  the  Department 
of  State,  2201  C  Street,  N.W., 
Washington,  DC  20520. 

Study  Group  8  studies  and  develops 
recommendations  concerning  technical 
and  operating  characteristics  of  mobile, 
radiodetermination,  amateur  and  related 
satellite  services. 

Members  of  the  General  Public  may 
attend  these  meetings  and  join  in  the 
discussions,  subject  to  the  instructions 
of  the  Chairman,  John  T.  Gilsenan. 

Note:  If  you  wish  to  attend  please  send  a 
fax  to  202-647-7407  not  later  than  24  hours 
before  the  scheduled  meeting.  On  this  fax, 
please  include  subject  meeting,  your  name, 
social  security  nuinl)er.  and  date  of  birth. 
One  of  the  following  valid  photo  ID's  will  be 
required  for  admittance:  U.S.  driver's  license 
with  your  picture  on  it,  U.S.  passport.  U.S. 
Government  ID  (company  ID's  are  no  longer 
accepted  by  Diplomatic  Security).  Enter  from 
the  "C"  Street  Main  Lobby. 

Dated:  August  20. 1996. 
Wairen  G.  Ridianb, 
Chairman.  U.S.  ITAC  for  ITU- 
Radiocommunications  Sector. 
(FR  Doc.  96-22092  Filed  8-28-96;  8:45  ami 

BtLUNQ  CODE  4710-4S-M 

[Public  Notice  No.  2431] 

Shipping  Coordinating  Committee, 
Sut)committee  on  Standards  of 
Training  and  Watchkeeping;  Notice  of 
Meeting 

The  Shipping  Coordinating 
Committee  (SHC)  will  conduct  an  open 
meeting  at  09:30  AM  on  Monday, 
September  9. 1996,  in  Room  2415  of  the 
United  States  Coast  Guard  Headquarters 
Building,  2100  2nd  Street  SW., 
Washington,  IX  20593-0001.  The 
primary  purpose  of  the  meeting  is  to 
prepare  for  the  twenty-eighth  session  of 
International  Maritime  Organization 
(IMO)  Sub-Committee  on  Standards  of 
Training  and  Watchkeeping  (STW)  to  be 
held  at  IMO  from  September  17  to  21, 
1996. 

The  primary  matters  to  be  discussed 
include: 


1.  Guidance  on  implementation  of  the 
1995  amendments  to  the  International 
Convention  on  Standards  of  Training, 
Certification  and  Watchkeeping  for 
Seafarers,  1978  (STCW)  Convention, 
including  transitional  provisions,  target 
dates  for  implementation  of  new 
requirements;  and  training  record  Ixrak 
format. 

2.  New  work  emanating  from  the  1995 
STCW  Conference,  including 
consideration  of  training  requirements 
for  maritime  pilots,  Vessel  Traffic 
System  (VTS)  personnel,  and  personnel 
on  passenger  ships; 

3.  Maritime  safety  training  for 
personnel  on  Mobile  Offshore  Units 
(MOU/MODUs);  and  Bulk  carrier  safety, 
including  a  review  of  the  IMO 
resolution  on  the  principles  of  safe 
manning; 

4.  New  code  for  Safe  Navigation  and 
Watctikeeping; 

5.  Training  of  personnel  responsible 
for  cargo  handling  on  siiips  carrying 
dangerous  or  hazardous  substances  in 
solid  form  in  bulk  or  in  packaged  form; 
and 

6.  Guidance  associated  with  the  new 
International  Convention  on  Standards 
of  Training,  Certification  and 
Watchkeeping  for  Fishing  Vessel 
Personnel  (STCW-F)  Convention,  as 
adopted  by  the  1995  conference  (not  yet 
ratified  or  in  force). 

Members  of  the  public  may  attend  the 
meeting  up  to  the  seating  capacity  of  the 
room.  Interested  persons  may  seek 
information  by  writing:  Mr.  Christopher 
Young.  U.S.  Coast  Guard  (G-MSO-1), 
Room  1210,  2100  Second  Street  SW., 
Washington,  DC  or  by  calling  (202)  267- 
0229. 

Dated:  August  16, 1996. 
Riuaell  A.  La  Mantia, 

Chairman,  Shipping  Coordinating  Committee. 
|FR  Doc.  96-2200  Filed  8-28-96;  8:45  am] 

BHJJNG  CODE  47KM>7-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Receipt  of  Revision  to  Noise 
Compatibility,  Program  and  Request 
for  Review,  Blue  Grass  Airport, 
Lexington,  KY 

AQB4CY:  Federal  Aviation 
Administration,  DOT. 
action:  Notice. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  that  it 
is  reviewing  a  proposed  revision  to  the 
noise  compatibility  program  that  was 
submitted  by  the  Lexington-Fayette 
Urban  County  Airport  Board  under  the 
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provisions  of  Title  I  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(Pub.  L.  96-193)  and  14  CFR  Part  150. 
The  existing  noise  compatibility 
program  was  approved  May  10. 1990. 
The  proposed  revision  to  the  noise 
compatibility  prc^ram  will  be  approved 
or  disapproved  on  or  before  February 
18, 1997. 

EFFECTIVE  DATE:  The  effective  date  of  the 
FAA's  review  of  the  revision  to  the 
noise  compatibility  program  is  August 
22, 1996.  The  public  comment  period 
ends  October  21, 1996. 
FOR  FliRTHER  INFORMATION  CONTACT: 
Cynthia  K.  Wills,  2851  Directors  Cove, 
Suite  3,  Memphis,  Tennessee  38131- 
0301;  901-544-3495.  Comments  on  the 
proposed  revision  to  the  noise 
compatibility  program  should  also  be 
submitted  to  the  above  ofBce. 
8UPPLEMB4TARY  INFORMATION:  This 
notice  announces  that  the  FAA  is 
reviewing  a  proposed  revision  to  the 
noise  compatibiUty  program  for  Blue 
Grass  Airport  which  will  be  approved  or 
disapproved  on  or  before  February  18, 
1997.  This  notice  also  announces  the 
availabiUty  of  this  program  for  public 
review  and  comment. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
Regulations  (FAR)  Part  150, 
promulgated  pursuant  to  Title  I  of  the 
Act,  may  submit  a  noise  compatibility 
program  for  FAA  approval  which  sets 
forth  the  measures  the  operator  has 
taken  or  proposed  for  the  reduction  of 
existing  noncompatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  uses. 

The  FAA  has  formally  received  the 
proposed  revision  to  the  noise 
compatibihty  program  for  Blue  Grass 
Airport,  effective  August  22, 1996.  It 
was  requested  that  the  FAA  review  this 
material  and  that  the  noise  mitigation 
measure  proposed  by  the  airport  be 
approved  as  a  revision  to  the  noise 
compatibility  program  under  Section 
104(b)  of  the  Act.  Preliminary  review  of 
the  submitted  material  indicates  that  it 
conforms  to  the  requirements  for  the 
submittal  of  noise  compatibility 
programs,  but  that  further  review  will  be 
necessary  prior  to  approval  or 
disapproval  of  the  program.  The  formal 
review,  limited  by  law  to  a  maximum  of 
180  days  will  be  completed  on  or  before 
February  18,  1997. 

The  FAA's  detailed  evaluation  will  be 
conducted  under  the  provisions  of  14 
CFR  Part  150.  §  150.33.  The  primary 
considerations  in  the  evaluation  process 
are  whether  the  proposed  measures  may 
reduce  the  level  of  aviation  safety. 


create  an  undue  burden  on  interstate  or 
foreign  commerce,  or  be  reasonably 
consistent  with  obtaining  the  goal  of 
reducing  existing  noncompatible  land 
uses  and  preventing  the  introduction  of 
additional  noncompatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  these  factors.  All 
comments,  other  than  those  properly 
addressed  to  local  land  use  authorities, 
will  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  noise 
compatibility  program,  and  the 
proposed  revisions  to  the  noise 
compatibility  program  are  available  for 
examination  at  the  following  locations: 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW.,  Room 
621,  Washington,  D.C.  20591 
Federal  Aviation  Administration, 
Memphis  Airports  District  Office, 
2851  Directors  Cove,  Suite  3, 
Memphis,  Tennessee  38131 
Administrative  Office,  Lexington- 
Fayette  Urban  County  Airport  Board, 
Blue  Grass  Airport,.4000  Versailles 
Road,  Lexington,  Kentucky  40510 
Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading,  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Memphis,  Tennessee,  August  22, 
1996. 

Wayne  R.  Miles, 

Assistant  Manager,  Memphis  Airports  District 
Office. 

(PR  Doc.  96-22130  Filed  8-28-96;  8:45  amj 
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Intent  To  Prepare  an  Environmental 
Impact  Statement  and  Conduct  a 
Scoping  Meeting  for  General  Mitchell 
Intemationai  Airport,  Milwaukee,  Wl 

AQBICY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  is  issuing  this 
notice  to  advertise  to  the  public  that  an 
Environmental  Impact  Statement  (EIS) 
is  planned  to  be  prepared  and 
considered  for  the  proposed  extension 
of  Runway  7L/25R  by  700  feet;  tile 
implementation  of  approved  FAR  Part 
150  Noise  Abatement  Measures  NA-4 
and  NA-5;  modifying  departure 
procedures  for  aircraft  departing 
Runway  19R  in  lieu  of  disapproved  FAR 
Part  150  Noise  Abatement  Measure  NA- 
7;  for  updating  the  airport's  Noise 
Exposure  Maps  (NEM's);  and  for 
evaluating  other  cumulative  or 
connected  actions  at  the  General 
Mitchell  Intemationai  Airport  (MKE), 


Milwaukee  Wisconsin.  The  FAA  plans 
to  hold  scoping  meetings  to  obtain  input 
fipom  Federal,  State,  and  local  agencies 
and  the  general  pubUc  regarding  the 
EIS.  If  it  is  determined  during  the  course 
of  the  study  that  the  environmental 
impacts  are  not  significant,  FAA  will 
terminate  the  EIS  process,  complete  the 
study  as  an  Environmental  Assessment 
(EA)  and  issue  a  Finding  of  No 
Significant  Impact  (FONSI). 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Daniel  J.  Millenacker,  Program 
Manager,  Federal  Aviation 
Administration,  Airports  District  OfBce, 
6020  28tii  Avenue  Soutii,  Room  102, 
Minneapolis,  Minnesota,  55450.  Phone: 
(612) 725-4221. 

SUPPLBMBfTARY  INFORMATION:  This 
notice  announces  that  the  FAA,  in 
cooperation  with  the  Wisconsin 
Department  of  Transportation  and 
Milwaukee  County,  Wisconsin,  will 
prepare  an  EIS  for  a  proposed  project  to 
lengthen  general  aviation  Runway  7L/ 
25R  by  700  feet  at  tiie  General  Mitchell 
Intemationai  Airport  (MKE)  for  a  total 
length  of  4,800  feet  for  use  by  general 
aviation  type  aircraft.  The  existing 
mnway  (4,100  feet)  accommodates  most 
general  aviation  aircraft  currently  using 
the  airport,  but  the  Airport  Master  Plan 
Update  (MPU)  and  Airport  Layout  Plan 
(ALP),  approved  October  20, 1994, 
indicates  that  the  nmway  extension 
would  allow  Runway  7L/25R  to 
accommodate  additional  aircraft  such  as 
light  commuter  turboprops  and  light 
business  jets.  This  will  help  concentrate 
general  aviation  op>erations  in  the 
northern  portion  of  the  airport,  and 
allow  Runways  1L/19R  and  7R/25L 
additional  capacity  to  better 
accommodate  the  existing  and  forecast 
air  carrier  and  commuter  aircraft 
operations  on  these  runways  during 
VFR  conditions.  The  proposed  project 
would  entail  construction  activity  on 
airport  property  (i.e.,  site  preparation, 
drainage,  paving,  marking,  Ughting,  and 
other  associated  work  required  for  the 
mnway  extension).  The  extended 
runway  is  planned  as  a  visual  approach 
runway  (Visual)  with  Medium  Intensity 
Runway  Lighting  (MIRL)  and  20:1 
approach  slopes  on  both  the  7L  and  25R 
runway  ends. 

The  EIS  will  include  evaluation  of 
two  approved  FAR  Part  150  Noise 
Abatement  Measures,  NA-4  and  NA-5, 
as  specified  in  MKE's  Noise 
Compatibility  Program  Record  of 
Approval  dated  March  22, 1995,  and  an 
evaluation  of  a  modified  departure 
procedure  for  aircraft  departing  Runway 
19R  in  lieu  of  disapproved  FAR  Part  150 
Noise.Abatement  Measure  NA-7. 
Specifically,  Noise  Abatement  Measure 
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NA-4  will  "require  south  and 
eastt)ound  tur^wjet  and  turt)ofan  aircraft 
departing  froii  Runway  25L  to  turn  left 
as  soon  as  safd  and  practicable".  A 
generally  compatible  corridor  extends 
south  off  the  West  end  of  Runway  7R/ 
25L  between  t|ie  interstate  and  the 
railroad  tracks.  By  directing  south  and 
eastbound  departures  from  Runway  25L 
to  make  a  quiqk  left  turn,  aircraft  should 
overfly  this  cc^patible  corridor,  thereby 
avoiding  the  rbsidential  neighborhoods 
further  west.  Noise  Abatement  Measure 
NA-5  "requires  tvirbojet  and  turbofan 
aircraft  departSng  from  Runway  7R  to 
hold  runway  heading  through  4  nautical 
miles  from  tha  Distance  Measuring 
Equipment  (DME)  co-located  with  the 
Runway  25L  l^lizer".  This  procedure 
is  estimated  t<J  reduce  slightly  the 
population  in  Cudahy  impacted  by 
noise  above  DNL  65  dBA.  Concentration 
of  departures  along  the  runway 
centerline  would  reduce  single  event 
noise  over  much  of  Cudahy  without 
significantly  increasing  the  DNL  noise 
contours  alon((  the  extended  runway 
centerline.  The  objective  of  the  modified 
departure  procedure  for  aircraft 
departing  Runway  19R  is  to  preclude 
early  departuie  turns  to  the  southeast 
fipom  Runway  19R,  thereby  avoiding  the 
heavily  populated  areas  southeast  of  the 
airport.  The  QS  will  also  prepare 
updated  Nois|  Exposure  Maps  (NEM's) 
for  MKE  in  accordance  vrith  the 
provisions  of  Federal  Aviation 
Regulations  (FAR)  Part  150,  and  also 
evaluate  othet  cumulative  or  connected 
actions.  j 

The  EIS  wiO  evaluate  a  No-Action 
alternative,  the  proposed  actions,  and 
other  reasonable  alternatives  that  may 
be  identified  during  the  agency  and 
public  scoping  meetings.  The  EIS  will 
determine  anf  noise  impacts  associated 
with  the  opeiition  of  the  proposed 
runway,  and  (he  implementation  of  the 
noise  abatement  measures.  In  addition 
to  noise  impacts,  the  EIS  will  determine 
any  impacts  (}n  air  and  water  quality, 
wetlands,  ecological  resources, 
floodplains,  historic  resources, 
hazardous  w^tes  and  coastal  zone 
management.! 

PUBUC  SCOPING:  To  ensure  that  the  full 
range  of  issu^  related  to  the  proposed 
projects  are  addressed  and  that  all 
significant  issues  are  identified, 
comments  an^  suggestions  are  invited 
firom  all  inter^ted  parties.  In  order  to 
facilitate  public  contribution  at  the 
scoping  meeting,  a  pre-scoping  package 
is  being  sent  to  all  known  interested 
parties.  Copi4s  may  be  obtained  fitjm 
the  FAA  infofmational  contact  listed 
above. 


Two  scoping  meetings  are  scheduled 
for  Thursday,  October  10, 1996.  The 
first  meeting  will  start  at  12:30  p.m.  for 
the  convenience  of  Federal,  State  and 
local  agencies.  It  will  start  with  a  brief 
presentation  describing  the  Scoping  and 
EIS  process,  and  the  proposed  project 
and  schedule.  Following  the  meeting,  a 
driving  tour  of  the  affected  portions  of 
the  airport  property  will  be  offered  to 
interested  individuals.  The  agency 
meeting  will  be  held  in  the  East  and 
Center  Mitchell  Rooms  at  the  Best 
Western  Midway  Hotel,  located  at  5105 
South  Howell  Avenue,  Milwaukee, 
Wisconsin.  The  second  meeting,  for  the 
convenience  of  the  general  public,  will 
be  held  on  the  same  date,  at  the  same 
location,  &t)m  4:30  p.m.  to  7:30  p.m. 
This  will  be  an  informal  meeting  where 
participants  will  be  able  to  view  project 
related  presentation  boards  and  speak 
directly  with  FAA,  WisDOT  and  Airport 
staff. 

Written  comments  and  suggestions  on 
the  scope  may  be  mailed  to  the 
informational  contact  listed  above  no 
later  than  October  24, 1996. 

Issued  in  Minneapolis,  Minnesota,  August 
21, 1996. 

Franklin  D.  Benson, 
Manager,  Minneapolis  Airports  District 
Office,  FAA  Great  Lakes  Region. 
IFR  Doc.  96-22129  Filed  a-28-96;  8:45  am] 
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Federal  Higlmay  Administration 

Environmental  Impact  Statement: 
Rockland  County,  NY 

AQBICY:  Federal  Highway 
Administration  (FHWA),  New  York 
State  Department  of  Transportation 
(NYSDOT).  New  York  State  Thniway 
Authority/Canal  Corporation  (NYSTA). 
action:  Notice  of  Intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  the  proposed  construction 
of  landside  facilities  in  Rockland 
County  to  support  a  Rockland  Coimty  to 
Manhattan  ferry  service. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Brown,  Division 
Administrator,  Federal  Highway 
Administration,  New  York  Division,  Leo 
W.  O'Brien  Federal  Building,  9th  floor, 
Clinton  Avenue  and  North  Pearl  Street, 
Albany,  New  York,  12207,  Telephone 
(518)  472-4126,  or  Phillip  J.  Clark. 
Director,  Design  Division,  New  York 
State  Department  of  Transportation,  W. 
Averell  Harriman  ^tate  Office  Building 
Campus;  1220  Washington  Avenue, 
Building  5,  Albany,  New  York,  12232. 


Telephone  (518)  457-6452,  or  Keith  E. 
Giles,  Director/Chief  Engineer,  New 
York  State  Canal  Corporation,  P.O.  Box 
189,  Albany,  New  York,  12201-0189, 
Telephone  (518)  436-3055. 
SUPPLEMBfTAnY  INFORMATION:  The 
FHWA,  in  cooperation  with  NYSDOT 
and  NYSTA  will  prepare  an 
Environmental  Impact  Statement  (EIS) 
and  a  4(f)  statement  related  to  the  use 
of  park  lands,  if  necessary,  on  a 
proposal  to  construct  landside  facilities 
to  support  a  high  speed  ferry  service 
between  Rockland  County  and 
Manhattan.  The  purpose  of  this  project 
is  to  help  alleviate  traffic  congestion  on 
the  Tappan  Zee  Bridge  by  providing  an 
alternate  form  of  transportation  for 
commuters.  The  project  may  involve  the 
construction  of  some  type  of  parking 
facility  to  accommodate  approximately 
500  care;  docking  facilities;  a  terminal 
building;  and  pedestrian  and  vehicular 
access. 

Alternatives  imder  consideration 
include: 

1 .  Rockland  Lake  State  Park  to 
Manhattan 

2.  Village  of  Nyack  to  Manhattan 

3.  Rockland  Lake  State  Park/Village  of 
Nyack  Combination  to  Manhattan 

4.  No  Ferry,  No  Build 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  interest  in  this  proposal.  It  is 
anticipated  that  public  information 
meetings  will  be  held  in  the  affected 
communities.  In  addition,  a  public 
hearing  will  be  held.  Public  notice  will 
be  given  of  the  time  and  place  of  the 
meetings  and  hearings.  A  formal  NEPA 
scoping  meeting  will  be  held  at  Nyack 
High  School  on  September  30, 1996  at 
7:30  PM. 

To  ensure  that  the  fiill  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
defined,  comments  and  suggestions  are 
invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  NYSTA,  NYSDOT  or 
FHWA  at  the  addresses  provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research. 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program) 

Issued  on:  August  21. 1996. 
Robert  Arnold, 

District  Engineer,  Federal  Highway 
Administration. 

(PR  Doc.  96-22093  Filed  8-28-96;  8:45  am) 
BNJJNQ  COOe  491»-22-M 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Quota  Categories  From  Hong  Kong 
Being  Monitored  for  Transshipment 
CoftMrns 

AQBICY:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
ACnON:  General  notice. 

SUMMARY:  This  document  notifies  the 
public  that  for  the  period  commencing 
on  September  1, 1996,  and  through 
September  30, 1996,  certain  textile 
quota  categories  from  Hong  Kong  will  be 
placed  on  a  "watch  list"  and  monitored 
by  Customs  because  of  transshipment 
concerns.  If  the  monitoring  indicates  the 
probability  of  transhipment  during  that 
30-day  monitoring  period,  Customs  will 
impose  additional  entry  requirements 
on  importers  to  address  the  problem. 
FOR  FURTHER  ^FORMATION  CONTACT: 
Richard  Crichton,  Office  of  Strategic 
Trade  (202) 927-0162. 

SUPPlfMBfTARY  INFORMATK3N: 

Background 

Merchandise  that  is  the  product  of  a 
country  to  which  restraint  levels 
(quotas)  or  textile  visa  requirements 
apply  may  be  entered,  or  attempted  to 
be  entered,  with  a  false  declaration  of 
country  of  origin.  The  false  claim  that 
the  merchandise  is  the  product  of  a 
coimtry  other  than  the  actual  country  of 
origin  may  result  in  the  entered 
merchandise  not  being  subjected  to  any 
quota  level/visa  requirement  or  being 
subject  to  a  more  lenient  quota  level/ 
visa  requirement.  The  entry  of  textiles 
and  textile  products  into  the  commerce 
of  the  United  States  under  such 
circumstances  violates  the  bilateral  and 
multilateral  textile  agreements  to  which 
the  United  States  is  a  party,  and  causes 
significant  injury  to  domestic  producers 
of  textiles  and  textile  products,  thereby 
compromising  orderly  international 
trade  in  textiles  and  textile  products. 

Customs  has  reason  to  believe  that 
merchandise  in  categories  331  (cotton 
gloves),  338/339  (cotton  knit  shuts),  348 
(women's  cotton  pants),  and  350  (cotton 
nightwear),  may  be  falsely  claimed  as 
country  of  origin  Hong  Kong.  Efiiective 
September  1, 1996,  and  through 
September  30, 1996.  entries  of  goods 
falling  under  these  quota  categories  will 
be  monitored  by  Customs  to  determine 
if  transshipment  may  be  occurring.  If 
the  30-day  monitoring  period  points  to 
the  probability  of  transshipment, 
Customs  will  take  the  following  actions: 
(1)  Require  the  importer  to  file  a  single 
entry  bond  for  all  merchandise  imported 
into  the  United  States  under  the  listed 


categories  that  are  claimed  to  be  of  Hong 
Kong  origin;  (2)  require  original 
signatures  by  factories/subcontractors 
on  textile  declarations  filed  by  the 
importer;  and  (3)  require  the  importer  to 
certify  that  the  textile  declarations  are 
accurate. 

Dated:  August  26, 1996. 

George  Heavey, 

Acting  Assistant  Commissioner,  Office  of 
Strategic  Trade. 
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UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Ob)ects  Imported 
for  Exhibition;  Determination 

Notice  is  hereby  given  of  the  . 
following  determination:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985,  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27, 1978  (43  FR  13359,  March  29, 1978), 
and  Delegation  Order  No.  85-5  of  June 
27, 1985  (50  FR  27393.  July  2,  1985),  I 
hereby  determine  that  the  objects  to  be 
included  in  the  exhibit,  "Corot"  (See 
list  •).  imported  fi-om  abroad  for  the 
temporary  exhibition  without  profit 
within  the  United  States  are  of  cultural 
significance.  These  objects  are  imported 
piusuant  to  a  loan  agreement  with  the 
foreign  lenders.  I  also  determine  that  the 
temporary  exhibition  or  display  of  the 
listed  exhibit  objects  at  The 
MetropoUtan  Museum  of  Art  in  New 
York,  New  York  fitim  on  or  about 
October  21, 1996,  to  on  or  about  January 
19, 1997.  is  in  the  national  interest! 
Public  Notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register. 

Dated:  August  23, 1996. 
Les  Jin, 

General  Counsel. 
[PR  Doc.  96-22096  Filed  8-28-96;  8:45  am] 
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Culturally  Significant  Objects  Imported 
for  Exhibition;  Determination 

Notice  is  hereby  given  of  the 
following  determination:  Piu^uant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19,  1965  (79  Stat.  985,  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27, 1978  (43  FR  13359,  March  29,  1978), 
and  Delegation  Order  No.  85-5  of  June 
27. 1985  (50  FR  27393.  July  2, 1985),  I 


hereby  determine  that  the  objects  to  be 
included  in  the  exhibit,  "Eugene 
Cuvelier,  Photographer  in  the  Circle  of 
Corot"  (See  list  •),  imported  from  abroad 
for  the  temporary  exhibition  without 
profit  within  the  United  States,  are  of 
cuhural  significance.  These  objects  are 
imported  pursuant  to  a  loan  agreement 
with  the  foreign  lenders.  I  also 
determine  that  the  exhibition  or  display 
of  the  listed  exhibit  objects  at  The 
Metropolitan  Museum  of  Art  from  on  or 
about  October  7, 1996,  through  January 
13. 1997,  is  in  the  national  interest. 
Public  Notice  of  this  determination  is 
ordered  to  be  pubUshed  in  the  Federal 
.  Register. 

Dated:  August  23, 1996. 
Les  Jin, 

GenemI  Counsel. 
[FR  Doc.  96-22094  Filed  8-28-96;  8:45  am] 
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Culturally  Significant  Objects  Imported 
for  Exhibition;  Determination 

Notice  is  hereby  given  of  the 
following  determination:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985.  22  U.S.C 
2459).  Executive  Order  12047  of  March 
27. 1978  (43  FR  13359,  March  29, 1978), 
and  Delegation  Order  No.  85-5  of  June 
27, 1985  (50  FR  27393,  July  2. 1985).  I 
hereby  determine  that  the  objects  to  be 
included  in  the  exhibit,  "Georges  de  La 
Tour  and  His  Worid"  (See  list '). 
imported  from  abroad  for  the  temporary 
exhibition  without  profit  within  the 
United  States,  are  of  cultival 
significance.  These  objects  are  imported 
pursuant  to  a  loan  agreement  with  the 
foreign  lenders.  I  also  determine  that  the 
exhibition  or  display  of  the  listed 
exhibit  objects  at  the  National  Gallery  of 
Art  frt)m  on  or  about  October  6. 1996  to 
January  5, 1997,  and  the  Kimbell  Art 
Museum,  Ft  Worth.  Texas  from 
February  2,  1997  to  May  10,  1997.  is  in 
the  national  interest.  Public  Notice  of 
this  determination  is  ordered  to  be 
published  in  the  Federal  Register. 

Dated:  August  23,  1996. 
Les  fin. 

General  Counsel. 
[FR  Doc.  96-22095  Filed  8-28-96;  8:45  am] 
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'  A  copy  of  this  list  may  be  olitained  by  contacting 
Mrs.  Jacqueline  H.  (Caldwell,  Assistant  General 
Counsel,  at  202/619-6982.  and  the  address  is  Room 
700.  U.S.  Information  Agency,  301  Fourth  Street, 
S.W.,  Washington,  D.C.  20547-0001. 


'  A  copy  of  this  list  may  be  obtained  by 
contacting  Ms.  Carol  Epstein,  Assistant  General 
Counsel,  at  202/619-6981,  and  the  address  is  Room 
700.  U.S.  Infonnation  Agency,  301  4th  Street.  S.W.. 
Washington.  D.C.  20547-0001. 


396 


Thursday 
August  29i  1996 


^ri 


Part  II 

Federal 

Communications 

Commission 

47  CFR  Parts  1,  20,  51,  and  90 
Implementation  of  the  Local  Competition 
Provisions  in  the  Telecommunications 
Act  of  1996;  Interconnection  Between 
Local  Exchange  Carriers  and  Commercial 
Mobile  Radio  Service  Providers; 
Implementation  of  Sections  3(n)  and  332 
of  the  Communications  Act;  Final  Rule 
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FEDERAL  COMMUNICATIONS 
COMMISSION 


47  CFR  Parts 

[CC  Docket  Na 
185,  ON  Docket 


1.  20, 51  and  90 

96-08,  CC  Docket  Na  95- 
Na  93-252;  FCC  96-325] 


Imptementation  of  ttte  Local 
Competition  Provisions  in  the 
Teleconwnunlcations  Act  of  1996; 
Interconnection  between  Local 
Excttange  Carriers  and  Commercial 
Mot)ile  Radio  Service  Providers; 
Implementation  of  Sections  3(n)  and 
332  of  ttie  Communications  Act 

AQBICY:  Federal  Communications 

Commission. 

ACTION:  Final  ^e. 

.  *         ■  — 

summary:  Th9  Report  and  Order 
released  August  8. 1996  promulgates 
national  rulesi  and  regulations 
implementing  llie  statutory 
requirements  of  the 
Telecommimi|cations  Act  of  1996  (the 
1996  Act)  intended  to  encourage  the 
development  of  competition  in  local 
exchange  and  exchange  access  markets. 
The  Report  and  Order  adopts  certain 
national  rules!  that  are  consistent  with 
the  terms  and  goals  of  the  1996  Act  and 
adopts  minimum  requirements  which 
states  may  augment  with  their  own 
requirements  that  are  consistent  with 
the  1996  Act  And  the  Commission's 
rules  thereunder.  The  Report  and  Order 
also  incorporates  and  resolves  issues 
regarding  int^t:onnection  between 
CMRS  providfers  and  LECs,  which 
initially  were  raised  in  a  separate 
dodcet.  The  Risport  and  Order  enables 
the  states  and!  the  Commission  to  begin 
implementina  the  local  competition 
provisions  oflhe  1996  Act. 
EFFECTIVE  DATt:  September  30, 1996. 
FOR  FURTHER  ^FORMATION  CONTACT:  Lisa 
Gelb,  Attorney,  Common  Carrier 
Bureau,  Polirt'  and  Program  Planning 
Division.  (203)  418-1580,  or  David 
Sieradzki,  Atliomey,  Common  Carrier 
Bureau,  Competitive  Fencing  Division, 
(202)  418-1520.  For  additional 
information  concerning  the  information 
collections  contained  in  this  Report  and 
Order  contact  Dorothy  Conway  at  202- 
418-0217.  or  via  the  Internet  at 
dconway@fc4gov.  ^ — ^ 

SUPPLEMENTARY  INFOMUMTION:  This  IS  a 
summary  of  tjie  Commission's  Report 
and  Order  ad<>pted  August  1, 1996,  and 
released  AugSst  8, 1996.  The  full  text  of 
this  Report  ai^d  Order  is  available  for 
inspection  anjd  copying  during  normal 
business  bouts  in  the  FCC  Reference 
Center  (RoonJ239),  1919  M  St.,  NW., 
Washington,  JXl.  The  complete  text  also 
may  be  obtained  through  the  World 


Wide  Web.  at  http://www.fcc.gov/ 
Bureaus/Common  Carrier/Orders/ 
fcc96325.wp,  or  may  be  purchased  from 
the  Commission's  copy  contractor. 
International  Transcription  Service. 
Inc..  (202)  857-3800,  2100  M  St.,  NW., 
Suite  140,  Washington,  DC  20037. 
Piusuant  to  the  Telecommunications 
Act  of  1996,  the  Commission  released  a 
Notice  of  Proposed  Rulemaking. 
Implementation  of  the  Local 
Competition  Provisions  of  the 
Telecommunications  Act  of  1996,  CC 
Docket  No.  96-98  (61  FR  18311  (April 
25, 1996))  to  seek  comment  on  rules  to 
implement  sections  251,  252  and  253  of 
the  1996  Act. 

General 

Section  251  of  the  1996  Act  imposes 
specific  obligations  on 
telecommunications  carriers  designed  to 
promote  competition  in  local  exchange 
markets  across  the  country.  Section 
251(a)  imposes  general  obligations  on 
all  telecommunications  carriers.  Section 
251(b)  imposes  on  all  LECs  certain 
requirements,  including  the  obligation 
to  provide  resale,  access  to  rights-of- 
way,  and  to  establish  reciprocal 
compensation  arrangements  for 
transport  and  termination  of  traffic. 
Section  251(c)  requires  inciunbent  LECs 
to  make  available  to  new  entrants 
interconnection  and  access  to 
imbundled  network  elements,  and  to 
offer  LEC  retail  services  for  resale  to 
telecommunications  carriers  at 
wholesale  rates.  Access  to  imbundled 
elements  and  resale  opportunities  are 
methods  by  which  telecommunications 
carriers  can  enter  the  local  exchange 
market. 

Interconnection 

Section  251(c)(2)  of  the  1996  Act 
requires  incumbent  LECs  to  provide 
interconnection  to  any  requesting 
telecommunications  carrier  at  any 
technically  feasible  point.  The 
interconnection  must  be  at  least  equal  in 
quality  to  that  provided  by  the 
incumbent  LEC  to  itself  or  its  affiliates, 
and  must  be  provided  on  rates,  terms, 
and  conditions  that  are  just,  reasonable, 
and  nondiscriminatory.  The  term 
"interconnection"  under  section 
251(c)(2)  refers  only  to  the  physical 
linking  of  two  networks  for  the  mutual 
exchange  of  traffic.  The  Commission 
identifies  a  minimum  set  of  "technically 
feasible"  points  of  interconnection:  (1) 
the  line-side  of  a  local  switch;  (2)  the 
trunk-side  of  a  local  switch;  (3)  the 
trunk  interconnection  points  for  a 
tandem-switch;  (4)  central  office  cross- 
connect  points;  and  (5)  out-of-band 
signaling  transfer  points.  In  addition, 
the  points  of  access  to  unbundled 


elements  are  also  technically  fieasible 
points  of  interconnection.  The 
Commission  states  that 
telecommunications  carriers  may 
request  interconnection  under  section 
251(c)(2)  to  provide  telephone  exchange 
service  or  exchange  access  service,  or 
both.  If  the  request  is  for  such  purposes, 
the  inctmibent  LEC  must  provide 
interconnection  in  accordance  with 
section  251(c)(2)  and  the  Commission's 
rules  thereunder  to  any 
telecommunications  carrier,  including 
interexchange  carriers  and  commercial 
mobile  radio  service  (CMRS)  providers. 

Access  to  Unbundled  Elements 

Section  251(c)(3)  requires  incumbent 
LECs  to  provide  requesting 
telecommunications  carriers 
nondiscriminatory  access  to  network 
elements  on  an  unbundled  basis  at  any 
technically  feasible  point  on  rates, 
terms,  and  conditions  that  are  just, 
reasonable,  and  nondiscriminatory.  The 
Commission  identifies  a  minimum  set  of 
network  elements  that  inciunbent  LECs 
must  provide  under  this  section.  States 
may  require  incumbent  LECs  to  provide 
additional  network  elements  on  an 
imbundled  basis.  The  Commission 
identified  the  seven  following  network 
elements:  network  interface  devices, 
local  loops,  local  and  tandem  switches 
(including  all  software  features 
provided  by  such  switches),  interoffice 
transmission  facilities,  signalling  and 
call-related  database  fecilities, 
operations  support  systems  and 
information  and  operator  and  directory 
assistance  fecilities.  Inciunbent  LECs 
must  provide  requesting  carriers 
nondiscriminatory  access  to  operations 
support  systems  and  information.  The 
Order  requires  inciunbent  LECs  to 
provide  access  to  network  elements  in  a 
manner  that  allows  requesting  carriers 
to  combine  such  elements  as  they 
choose.  Incumbent  LECs  may  not 
impose  restrictions  upon  the  use  of 
network  elements. 

Methods  of  Obtaining  Interconnection 
and  Access  to  Unbundled  Elements 

Section  251(c)(6)  requires  incumbent 
LECs  to  provide  physical  collocation  of 
equipment  necessary  for 
interconnection  or  access  to  unbundled 
network  elements  at  the  incumbent 
LECs  premises,  except  that  the 
incumbent  LEC  may  provide  virtual 
collocation  if  it  demonstrates  to  the  state 
commission  that  physical  collocation  is 
not  practical  for  technical  reasons  or 
because  of  space  limitations.  Incumbent 
LECs  are  required  to  provide  any 
technically  feasible  method  of 
interconnection  or  access  requested  by  a 
telecommunications  carrier,  including 
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physical  collocation,  virtual  collocation, 
and  interconnection  at  meet  points.  The 
Commission  adopts,  with  certain 
modifications,  the  physical  and  virtual 
collocation  requirements  it  adopted 
earlier  in  the  Expanded  Interconnection 
proceeding.  The  Commission  also 
establishes  rules  interpreting  the 
requirements  of  section  251(c)(6). 

Pricing  Methsdologies 

The  1996  Act  requires  the  states  to  set 
prices  for  interconnection  and 
unbundled  elements  that  are  cost-based, 
-   nondiscriminatory,  and  may  include  a 
reasonable  profit.  To  help  the  states 
accomplish  this,  the  Commission  has 
concluded  that  the  state  commissions 
should  set  arbitrated  rates  for 
interconnection  and  access  to 
unbundled  elements  pursuant  a 
forward-looking  economic  cost  pricing 
methodology.  The  Commission  has 
concluded  that  the  prices  that  new 
entrants  pay  for  interconnection  and 
unbundled  elements  should  be  based  on 
the  local  telephone  companies  Total 
Element  Long-Run  Incremental  Cost 
(TELRIC)  of  providing  a  particular 
network  element,  plus  a  reasonable 
share  of  forward-looking  joint  and 
common  costs.  States  will  determine, 
among  other  things,  the  appropriate 
risk-adjusted  cost  of  capital  and 
depreciation  rates.  If  states  are  unable  to 
conduct  a  cost  study  and  apply  an 
economic  costing  methodology  within 
the  statutory  time  frame  for  arbitrating 
interconnection  disputes,  the 
Commission  has  established  default 
ceilings  and  ranges  for  the  states  to 
apply,  on  an  interim  basis,  to 
interconnection  arrangements.  The 
Commission  establishes  a  default  range 
of  0.2-0.4  cents  per  minute  for 
switching,  plus  access  charges  as 
discussed  below.  For  tandem  switching, 
the  Commission  establishes  a  default 
ceiUng  of  0.15  cents  per  minute.  The 
Order  also  will  establish  default  ceilings 
for  the  other  unbundled  network 
elements.  These  default  provisions 
might  provide  an  administratively 
simpler  approach  for  state  establishment 
of  prices,  for  a  limited  interim  period, 
and  states,  in  the  exercise  of  their 
discretion,  select  the  specific  price 
within  that  range,  or  subject  to  that 
ceiling. 

Access  Charges  for  Unbundled 
Switching 

Nothing  in  the  Commission's  Order 
alters  the  collection  of  access  charges 
paid  by  an  interexchange  carrier  under 
Part  69  of  the  Commission's  rules,  when 
the  incumbent  LEC  provides  exchange 
access  service  to  an  interexchange 
carrier,  either  directly  or  through  service 


resale.  Because  access  charges  are  not 
included  in  the  cost-based  prices  for 
unbundled  network  elements,  and 
because  certain  portions  of  access 
charges  currently  support  the  provision 
of  universal  service,  until  the  access 
charge  reform  and  universal  service 
proceedings  have  been  completed,  the 
Commission  is  continuing  to  provide  for 
access  charge  recovery  with  respect  to 
use  of  an  incumbent  LEC's  unbundled 
switching  element,  for  a  defined  period 
of  time.  "This  will  minimize  the 
possibility  that  the  incumbent  LEC  will 
be  able  to  "double  recover."  through 
access  charges,  the  facility  costs  that 
new  entrants  have  already  paid  to 
purchase  unbundled  elements,  while 
preserving  the  status  quo  with  respect  to 
subsidy  payments.  Under  this  Order, 
inciunbent  LECs  will  recover  from 
interconnecting  carriers  the  carrier 
common  line  charge  and  a  charge  equal 
to  75%  of  the  transport  interconnection 
charge  for  all  interstate  minutes 
traversing  the  incumbent  LECs  local 
switches  for  which  the  interconnecting 
carriers  pay  unbundled  network 
element  charges.  This  aspect  of  the 
Order  expires  at  the  earliest  of:  1)  June 
30, 1997;  2)  issuance  of  final  decisions 
by  the  Commission  in  the  universal 
service  and  access  reform  proceedings; 
or  3)  if  the  incumbent  LEC  is  a  Bell 
Operating  Company  (BOC),  the  date  on 
which  that  BOC  is  authorized  under 
section  271  of  the  Act  to  provide  in- 
region  interLATA  service,  for  any  given 
state. 

Resale 

The  1996  Act  requires  all  incimibent 
LECs  to  offer  for  resale  any 
telecommunications  service  that  the 
carrier  provides  at  retail  to  subscribers 
who  are  not  telecommunications 
carriers.  Resale  will  be  an  important 
entry  strategy  both  in  the  short  term  for 
many  new  entrants  as  they  build  out 
their  own  facilities  and  for  small 
businesses  that  cannot  afford  to  compete 
in  the  local  exchange  market  by 
purchasing  unbundled  elements  or  by 
building  their  own  networks.  The  1996 
Act's  pricing  standard  for  wholesale 
rates  requires  state  commissions  to 
identify  what  marketing,  biUing, 
collection,  and  otheir  costs  will  be 
avoided  or  that  are  avoidable  by 
incumbent  LECs  when  they  provide 
services  wholesale,  and  calculate  the 
portion  of  the  retail  rates  for  those 
services  that  is  attributable  to  the 
avoided  and  avoidable  costs.  To  define 
clearly  a  wholesale  service,  the 
Commission  has  identified  certain 
avoided  costs.  The  application  of  this 
definition  is  left  to  the  states.  If  a  state 
elects  not  to  implement  the 


methodology,  it  may  elect,  on  an  interim 
basis,  a  discount  rate  from  within  a 
default  range  of  discount  rates 
established  by  the  Commission.  The 
Commission  establishes  a  default 
discount  range  of  1 7-25%  off  retail 
prices,  leaving  the  states  to  set  the 
specific  rate  within  that  range,  in  the 
exercise  of  their  discretion. 

Transport  and  Termination 

The  1996  Act  requires  that  charges  for 
transport  and  termination  of  traffic  be 
cost-based.  The  Commission  concludes 
that  state  commissions,  during 
arbitrations,  should  set  symmetrical 
prices  based  on  the  local  telephone 
company's  forward-looking  costs.  The 
state  commissions  would  also  use  the 
TELRIC  methodology  when  establishing 
rates  for  transport  and  termination.  The 
Commission  establishes  a  default  range 
of  0.2-0.4  cents  per  minute  for  end 
office  termination  for  states  which  have 
not  conducted  a  TELRIC  cost  study.  The 
Commission  finds  significant  evidence 
in  the  record  in  support  of  the  lower 
end  of  the  ranges.  In  addition,  the 
Commission  finds  that  additional 
reciprocal  charges  could  apply  to 
termination  through  a  tandem  switch. 
The  default  ceiling  for  tandem 
switching  is  0.15  cents  per  minute,  plus 
applicable  charges  for  transport  from  the 
tandem  switch  to  the  end  office.  Each 
state  opting  for  the  default  approach  for 
a  limited  period  of  time,  may  select  a 
rate  within  that  range. 

Commercial  Mobile  Radio  Service 

In  the  Order,  the  Commission 
concludes  that  CMRS  providers  are 
telecommunications  carriers,  and 
therefore  are  entitled  to  reciprocal 
compensation  arrangements  uinder 
section  251(b)(5).  The  Commission  also 
concludes  that  under  section  251(b)(5)  a 
LEC  may  not  charge  a  CMRS  provider, 
including  a  paging  company,  or  any 
other  carrier  for  terminating  LEC- 
originated  traffic.  The  Commission  also 
states  that  CMRS  providers  (specifically 
cellular,  broadband  PCS.  and  covered 
specialized  mobile  radio  (SMR) 
providers)  offer  telephone  exchange 
services,  and  such  providers  therefore 
may  request  interconnection  under 
section  251(c)(2).  The  Commission 
determines  that  CMRS  providers  should 
not  be  classified  as  LECs  at  this  time.  In 
this  decision,  the  Commission  applied 
sections  251  and  252  to  LEC-CMRS 
interconnection.  The  Commission 
acknowledges  that  section  332  is  also  a 
basis  for  jurisdiction  over  LEC-CMRS 
interconnection,  but  declined  to  define 
the  precise  extent  of  that  jurisdiction  at 
this  time. 
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Access  to  Rights  of  Way 

The  Commission  also  amends  its  rules 
to  implement  the  pole  attachment 
provisions  of  the  1996  Act.  Specifically, 
the  Commission  establishes  procedures 
for  nondisctiminatory  access  by  cable 
television  systems  and 
telecommuaications  carriers  to  poles, 
ducts,  condiiits,  and  rights-of-way 
owned  by  utilities  or  LECs.  The  Order 
includes  several  specific  rules  as  well  as 
a  number  of  more  general  guidelines 
designed  to  facilitate  the  negotiation 
and  mutual  I  performance  of  fair,  pro- 
competitiva  access  agreements  without 
the  need  fo»  regulatory  intervention. 
Additionally,  an  expedited  dispute 
resolution  is  provided  when  good  faith 
negotiations  fail,  as  are  requirements 
concerning  modifications  to  poles, 
ducts,  conduits,  and  rights-of-way  and 
the  allocation  of  the  costs  of  such 
modifications. 

Exemptions,  Suspensions,  and 
Modifications  of  Section  251 
Requiremeats  for  Rural  and  Small 
Telephone  Companies 

Section  2fel(f)(l)  of  the  1996  Act 
provides  for  exemption  of  the 
requirements  in  section  251(c)  for  rural 
telephone  qompanies  (as  defined  by  the 
1996  Act)  ukider  certain  circumstances. 
Section  251(0(2)  permits  LECs  with 
fewer  than  fe  percent  of  the  nation's 
subscriber  lines  to  petition  for 
suspension  I  or  modification  of  the 
requirements  in  sections  251(b)  or  (c). 

States  are  primarily  responsible  for 
interpreting  the  provisions  of  section 
251(0  through  rulemaking  and 
adjudicative  proceedings,  and  are 
responsible!  for  determining  whether  a 
LEG  in  a  particular  instance  is  entitled 
to  exemptidn,  suspen»on,  or 


modification  of  section  251 

requirements. 
The  Commission  establishes  a  very 

limited  set  of  rules  interpreting  the 

requirements  of  section  251(f): 

— LECs  bear  the  burden  of  proving  to 
the  state  conunission  that  a 
suspension  or  modification  of  the 
requirements  uf  section  251(b)  or  (c) 
is  jiistified. 

— Rural  LECs  bear  the  burden  of  proving 
that  continued  exemption  of  the 
requirements  of  section  251(c)  is 
justified,  once  a  bona  fide  request  has 
been  made  by  a  carrier  under  to 
section  251. 

—Only  LECs  that,  at  the  holding 
company  level,  have  fewer  than  2 
percent  of  the  nation's  subscriber 
lines  are  entitled  to  petition  for 
suspension  or  modification  of 
requirements  imder  section  251(f)(2). 

Regulatory  Flexibility  Analjrsis 

As  required  by  the  Regulatory 
Flexibility  Act,  the  Report  and  Order 
contains  a  Final  Regulatory  Flexibility 
Analysis  which  is  set  forth  in  Appendix 
C  to  the  Report  and  Order.  A  brief 
description  of  the  analysis  follows. 

Pursuant  to  Section  604  of  the 
Regulatory  Flexibility  Act,  the 
Commission  performed  a 
comprehensive  analysis  of  the  Report 
and  Order  with  regard  to  small  entities 
and  small  incumbent  LECs.  This 
analysis  includes:  (1)  a  succinct 
statement  of  the  need  for,  and  objectives 
of,- the  Commission's  decisions  in  the 
Report  and  Order;  (2)  a  summary  of  the 
significant  issues  raised  by  the  public 
comments  in  response  to  the  initial 
regulatory  flexibility  analysis,  a 
summary  of  the  Commission's 
assessment  of  these  issues,  and  a 


Information  collection 


statement  of  any  changes  made  in  the 
Report  and  Order  as  a  result  of  the 
comments;  (3)  a  description  of  and  an 
estimate  of  the  number  of  small  entities 
and  small  incumbent  LECs  to  which  the 
Report  and  Order  will  apply;  (4)  a 
description  of  the  projected  reporting, 
recordkeeping  and  other  compliance 
requirements  of  the  Report  and  Order, 
including  an  estimate  of  the  classes  of 
small  entities  and  small  incumbent 
LECs  which  will  be  subject  to  the 
requirement  and  the  type  of  professional 
skills  necessary  for  compliance  with  the 
requirement;  (5)  a  description  of  the 
steps  the  Commission  has  taken  to 
minimize  the  significant  economic 
impact  on  small  entities  and  small 
incumbent  LECs  consistent  with  the 
stated  objectives  of  applicable  statutes, 
including  a  statement  of  the  factual, 
policy,  and  legal  reasons  for  selecting 
the  alternative  adopted  in  the  Report 
and  Order  and  why  each  one  of  the 
other  significant  alternatives  to  each  of 
the  Commission's  decisions  which 
affect  the  impact  on  small  entities  and 
small  incumbent  LECs  was  rejected. 

The  rules  adopted  in  this  Report  and 
Order  are  necessary  to  implement  the 
provisions  of  the  Telecommunications 
Act  of  1996. 

Paperwork  Reduction  Act 

Public  reporting  burden  for  the 
collection  of  information  is  estimated  as 
follows: 

OMB  Approval  Number:  3060-0710. 

Title:  PoUcy  and  rules  concemng  the 
implementation  of  the  local  competition 
provisions  in  the  Telecommunications 
Act  of  1996. 

Fonn  No.:  N/A. 

Type  of  Review:  New  collection. 


Submission  9f  tntormation  necessary  to  reach  agreemaiTt 
Submission  of  agreements  to  ttie  state  commission  

New  arxj  rrxxjified  .._». .. » — «....«,'.. — ..„_..«._ 

Class  A  carrier  > _ - ^.... 

Other  preexisting 

Burden  of  proof  regarding  interconnection  and  access  to  unbundted  network  elements 
Collocation 

Notification  t^at  state  commission  has  tailed  to  act 
Rural  and  small  carriers 

Pole  attachment  modifications:  private  electric  utilities  and  telephone  utilities 
Maintenance  practices  modifications:  cable  operators,  utilities  and  others 
Pole  attachment  access  requests 
Pole  attachment  denials  of  access 

Dispute  resojution  process  for  denials  of  access:  using  in-house  assistance  » 

Dispute  resolution  process  for  denials  of  access:  using  outside  legal  counsel  

Preparation  of  forward-looking  economic  cost  studies  to  determine  rates  for  interconnectk>n 

unbundled  network  elements  during  art>itration  proceedings  ~ — 

Preparation  of  a  cost  study  on  avoJdat)le  costs  to  determine  resale  discounts ,. 

Preparation  of  fonward-looking  economic  cost  studies  to  determine  reciprocal  rates  ior  transport  and 
termirwtioo  of  telecommuntcations  traffk: ~ 


and 


No.  of  re- 
spondents 
(approx.) 


51 


51 

16 

500 

100 

100 

30 

500 

1,400 

12,250 

2.500 

250 

250 

250 

100 
200 

100 


Annual  hour 

burden  per 

response 

(hours) 


500 


5 
5 
1 
250 
250 
1 

10 

375 

.5 

1 

3 

25 

4 

1,216 
480 

1^16 


Total  annual 
burden 
(hours) 


25,500 
835 


25,000 

25,000 

30 

5,000 

525.000 

6,125 

2,500 

750 

6,250 

1,000 

121.600 
96,000 

121.600 
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tnformation  collection 


Annual  hour 

txirden  per 

response 

(hours) 


Total  annual 
burden 
(hours) 


Measurement  of  traffic  for  purposes  of  determining  whether  transport  and  termination  traffic  flows  are 
symmetrical _ _ „ „ 

Filing  required  f or  artMtration 

Determination  of  rates  for  Interconnection,  unlxindled  netwo(1<  elements,  and  transport  and  termi- 
nation of  telecommunications  traffic^— state  commission  review  at  forward-fooking  economic  cosi 
studies 

Determination  of  resale  discount  percentage — state  commission  review  of  avoided  cost  studies 

Petition  for  incumbent  LEC  status 

Use  of  proxies  by  state  commissions — articulating  written  reasons  for  choice  

Preparation  of  forward-looking  economic  cost  studies  to  establish  rates  for  transport  and  termination 
for  paging  and  radiotelephone  service,  narrowt>and  personal  communications  services,  and  paging 
operation  in  the  private  land  mobile  radio  services 


550 
200 


SO 
50 
30 
50 


50 


700 
2 


2.160 

640 

1 

120 


720 


385,000 
400 


108,000 

32,000 

30 

6,000 


36,000 


Total  Annua]  Burden:  1,529.620 
hours. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  costs  per  respondent:  SO. 

Needs  and  Uses:  The  Report  and 
Order  implements  parts  of  section  251 
of  the  Telecommunications  Act 
requiring  that:  incumbent  local 
exchange  carriers  (LECs)  offer 
interconnection,  unbundled  network 
elements,  transport  and  termination, 
and  wholesale  rates  for  retail  services  to 
new  entrants;  incumbent  LECs  price 
such  services  at  rates  that  are  cost-based 
and  just  and  reasonable;  and  incumbent 
LECs  provide  access  to  rights-of-way,  as 
well  as  establish  reciprocal 
compensation  arrangements  for  the 
transport  and  termination  of 
telecommunications  traffic. 

Synopsis  of  First  Report  and  Order 

L  iBtroduction,  Overview,  and 
Executive  Summary 

A.  The  Telecommunications  Act  of 
1996— A  New  Direction 

1.  The  Telecommunications  Act  of 
1996,  (Telecommunications  Act  of  1996, 
Public  Law  No.  104-104, 110  Stat.  56, 
to  be  codified  at  47  U.S.C.  §§  151  et  seq. 
Hereinafter,  all  citations  to  the  1996  Act 
will  be  to  the  1996  Act  as  codified  in  the 
United  States  Code),  fundamentally 
changes  telecommunications  regulation. 
In  the  old  regulatory  regime  government 
encouraged  monopolies.  In  the  new 
regulatory  regime,  we  and  the  states 
remove  the  outdated  barriers  that 
protect  monopolies  from  competition 
and  affirmatively  promote  efficient 
competition  using  tools  forged  by 
Congress.  Historically,  regulation  of  this 
industry  has  been  premised  on  the 
belief  that  service  could  be  provided  at 
the  lowest  cost  to  the  maximum  number 
of  consumers  through  a  regulated 
monopoly  network.  State  and  federal 
regulators  devoted  their  efforts  over 
many  decades  to  regulating  the  prices 


and  practices  of  these  monopolies  and 
protecting  them  against  competitive 
entry.  The  1996  Act  adopts  precisely  the 
opposite  approach.  Rather  than 
shielding  telephone  companies  bom 
competition,  the  1996  Act  requires 
telephone  companies  to  open  their 
networks  to  competition. 

2.  The  1996  Act  also  recasts  the 
relationship  between  the  FCC  and  state 
commissions  responsible  for  regulating 
telecommunications  services.  Until 
now,  we  and  our  state  counterparts 
generally  have  regulated  the 
jurisdictional  segments  of  this  industry 
assigned  to  each  of  us  by  the 
Communications  Act  of  1934.  The  1996 
Act  forges  a  new  partnership  between 
state  and  federal  regulators.  This 
arrangement  is  far  better  suited  to  the 
coming  world  of  competition  in  which 
historical  regulatory  distinctions  are 
supplanted  by  competitive  forces.  As 
this  Order  demonstrates,  we  have 
benefitted  enormously  from  the 
expertise  and  experience  that  the  state 
commissioners  and  their  staffs  have 
contributed  to  these  discussions?  We 
look  forward  to  the  continuation  of  that 
cooperative  working  relationship  in  the 
coming  months  as  each  of  us  carries  out 
the  role  assigned  by  the  1996  Act. 

3.  Three  principal  goals  established 
by  the  telephony  provisions  of  the  1996 
Act  are:  (1)  opening  the  local  exchange 
and  exchange  access  markets  to 
competitive  entry;  (2)  promoting 
increased  competition  in 
telecommunications  markets  that  are 
already  open  to  competition,  including 
the  long  distance  services  market;  and 
(3)  reforming  our  system  of  universal 
service  so  that  universal  service  is 
preserved  and  advanced  as  the  local 
exchange  and  exchange  access  markets 
move  from  monopoly  to  competition.  In 
this  rulemaking  and  related 
proceedings,  we  are  taking  the  steps  that 
will  achieve  the  pro-competitive, 
deregulatory  goals  of  the  1996  Act.  The 
Act  directs  us  and  our  state  colleagues 


to  remove  not  only  statutpry  and 
regulatory  impediments  to  competition, 
but  economic  and  operational 
impediments  as  well.  We  are  directed  to 
remove  these  impediments  to 
competition  in  all  telecommunications 
markets,  while  also  preserving  and 
advancing  universal  service  in  a  manner 
fully  consistent  with  competition. 

4.  These  three  goals  are  integrally 
related.  Indeed,  the  relationship 
between  fostering  competition  in  local 
telecommunications  markets  and 
promoting  greater  competition  in  the 
long  distance  market  is  fundamental  to 
the  1996  Act.  Competition  in  local 
exchange  and  exchange  access  markets 
is  desirable,  not  only  because  of  the 
social  and  economic  benefits 
competition  will  bring  to  consumers  of 
local  services,  but  also  because 
competition  eventually  will  eliminate 
the  ability  of  an  incumbent  local 
exchange  carrier  to  use  its  control  of 
bottleneck  local  facilities  to  impede  fi«e 
market  competition.  Under  section  251, 
inciunbent  local  exchange  carriers 
(LECs),  including  the  Bell  Operating 
Companies  (BOCs),  are  mandated  to 
take  several  steps  to  open  their  networks 
to  competition,  including  providing 
interconnection,  offering  access  to 
unbundled  elements  of  their  networks, 
and  making  their  retail  services 
available  at  wholesale  rates  so  that  they 
can  be  resold.  Under  section  271,  once 
the  BOCs  have  taken  the  necessary 
steps,  they  are  allowed  to  offer  long 
distance  service  in  areas  where  they 
provide  local  telephone  service,  if  we 
find  that  entry  meets  the  specific 
statutory  requirements  and  is  consistent 
with  the  public  interest.  Thus,  under  the 
1996  Act,  the  opening  of  one  of  the  last 
monopoly  bottleneck  strongholds  in 
telecommunications — the  local 
exchange  and  exchange  access 
markets — to  competition  is  intended  to 
pave  the  way  for  enhanced  competition 
in  all  telecommunications  markets,  by 
allowing  all  providers  to  enter  all 
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markets.  The  opening  of  all 
telecommunications  markets  to  all 
providers  will  blur  traditional  industry 
distinctions  anfl  bring  new  packages  of 
services,  lower  prices  and  increased 
innovation  to  American  consumers.  The 
world  envisioned  by  the  1996  Act  is  one 
in  which  all  providers  will  have  new 
competitive  op^rtunities  as  well  as 
new  competitive  challenges. 

5.  The  Act  al$o  recognizes,  however, 
that  universal  service  cannot  be 
maintained  wil)iout  reform  of  the 
current  subsidy  system.  The  current 
universal  service  system  is  a  patchwork 
quilt  of  implicit  and  explicit  subsidies. 
These  subsidie$  are  intended  to  promote 
telephone  subscribership,  yet  they  do  so 
at  the  expense  of  deterring  or  distorting 
competition.  Some  policies  that 
traditionally  ha(ve  been  justified  on 
universal  servi^  considerations  place 
competitors  at  $  disadvantage.  Other 
universal  service  policies  place  the 
incumbent  LEQs  at  a  competitive 
disadvantage.  I^r  example,  LECs  are 
required  to  change  interexchange 
carriers  a  Carrier  Common  Line  charge 
for  every  minullB  of  interstate  traffic  that 
any  of  their  customers  send  or  receive. 
This  exposes  LCCs  to  comp)etition  from 
competitive  acdess  providers,  which  are 
not  subject  to  this  cost  burden.  Hence, 
section  254  of  tpe  Act  requires  the 
Commission,  wtorking  with  the  states 
and  consumer  advocates  through  a 
Federal/State  Joint  Board,  to  revamp  the 
methods  by  which  imiversal  service 
payments  are  collected  and  disbursed. 
Federal -State  fiint  Board  on  Universal 
Service,  CC  Do<iket  No.  96-45,  Notice  of 
Proposed  Rulemaking  and  Order 
Establishing  Joint  Board,  FCC  96-93,  61 
FR 10499  (Manjh  14, 1996)  [Universal 
Service  NPRMi\  The  present  universal 
service  system  Is  incompatible  with  the 
statutory  mandate  to  introduce  efficient 
competition  int^  local  markets,  because 
the  current  system  distorts  competition 
in  those  marketk.  For  example,  without 
universal  service  reform,  facilities-based 
entrants  wouldjbe  forced  to  compete 
against  monop<^ly  providers  that  enjoy 
not  only  the  tedhnical.  economic,  and 
marketing  advantages  of  incumbency, 
but  also  subsidies  that  are  provided  only 
to  the  incumbents. 

B.  The  Competition  Trilogy:  Section  251, 
Universal  Service  Reforni  and  Access 
Charge  Reform  \ 

.    6.  The  rules  that  we  adopt  to 
implement  the  )ocal  competition 
provisions  of  tl^e  1996  Act  represent 
only  one  part  of  a  trilogy.  In  this  Report 
and  Order,  we  $dopt  initial  rules 
designed  to  ac(i>mplish  the  first  of  the 
goals  outlined  jbove — opening  the  local 
exchange  and  epcchange  access  markets 


to  competition.  The  steps  we  take  today 
are  the  initial  measures  that  will  enable 
the  states  and  the  Commission  to  begin 
to  implement  sections  251  and  252. 
Given  the  dynamic  nature  of 
telecommunications  technology  and 
markets,  it  will  be  necessary  over  time 
to  review  proactively  and  adjust  these 
rules  to  ensure  both  that  the  statute's 
mandate  of  competition  is  effectuated 
and  enforced,  and  that  regulatory 
biudens  are  lifted  as  soon  as 
competition  eliminates  the  need  for 
them.  EH^orts  to  review  and  revise  these 
rules  will  be  guided  by  the  experience 
of  states  in  their  initial  implementation 
efforts. 

7.  The  second  part  of  the  trilogy  is 
universal  service  reform.  In  early 
November,  the  Federal/State  Universal 
Service  Joint  Board,  including  three 
members  of  this  Commission,  will  make 
its  recommendations  to  the 
Commission.  These  recommendations 
will  serve  as  the  cornerstone  of 
universal  service  reform.  The 
Commission  will  act  on  the  Joint 
Board's  recommendations  and  adopt 
universal  service  rules  not  later  than 
May  8, 1997,  and,  we  hope,  even  earlier. 
Our  universal  service  reform  order, 
consistent  with  section  254,  will  rework 
the  subsidy  system  to  guarantee 
affordable  service  to  all  Americans  in  an 
era  in  which  competition  will  be  the 
driving  force  in  telecommimications.  By 
reforming  the  collection  and 
distribution  of  universal  service  funds, 
the  states  and  the  Commission  will  also 
ensure  that  the  goals  of  affordable 
service  and  access  to  advanced  services 
are  met  by  means  that  enhance,  rather 
than  distort,  competition.  Universal 
service  reform  is  vitally  connected  to 
the  local  competition  rules  we  adopt 
today. 

8.  The  third  part  of  the  trilogy  is 
access  charge  reform.  It  is  widely 
recognized  that,  because  a  competitive 
market  drives  prices  to  cost,  a  system  of 
charges  which  includes  non-cost  based 
components  is  inherently  unstable  and 
unsustainable.  It  also  well-recognized 
that  access  charge  reform  is  intensely 
interrelated  with  the  local  competition 
rules  of  section  251  and  the  reform  of 
universal  service.  We  will  complete 
access  reform  before  or  concurrently 
with  a  final  order  on  universal  service. 

9.  Only  when  all  parts  of  the  trilogy 
are  complete  will  the  task  of  adjusting 
the  regulatory  framework  to  fully 
competitive  markets  be  finished.  Only 
when  our  counterparts  at  the  state  level 
complete  implementing  and 
supplementing  these  rules  will  the 
dsmplete  blueprint  for  competition  be 
in  place.  Completion  of  the  trilogy, 
coupled  with  the  reduction  in 


burdensome  and  inefficient  regulation 
we  have  undertaken  pursuant  to  other 
provisions  of  the  1996  Act,  will  unleash 
marketplace  forces  that  will  fuel 
economic  growth.  Until  then, 
incimibents  and  new  entrants  must 
undergo  a  transition  process  toward 
fully  competitive  markets.  We  will, 
however,  act  quickly  to  complete  the       , 
three  essential  rulemakings.  We  intend 
to  issue  a  notice  of  proposed  rulemaking 
in  1996  and  to  complete  the  access 
charge  reform  proceeding  concurrently 
with  the  statutory  deadline  established 
for  the  section  254  rulemaking.  This 
timetable  will  ensure  that  actions  taken 
by  the  Joint  Board  in  November  and  this 
Commission  by  not  later  than  May  1997 
in  the  universal  service  reform 
proceeding  will  be  coordinated  with  the 
access  reform  docket. 

C  Economic  Barriers 

10.  As  we  pointed  out  in  our  Notice 
of  Proposed  Rulemaking  in  this  docket, 
Implementation  of  the  Local 
Competition  Provisions  of  the 
Telecommunications  Act  of  1996,  CC 
Docket  No.  96-98,  Notice  of  Proposed 
Rulemaking,  FCC  96-182  (April  19, 
1996),  61  FR  18311  (April  25, 1996) 
(NPFM),  the  removal  of  statutory  and 
regulatory  barriers  to  entry  into  the  local 
exchange  and  exchange  access  markets, 
while  a  necessary  precondition  to 
competition,  is  not  sufficient  to  ensure 
that  competition  will  supplant 
monopolies.  An  inciunbent  LECs 
existing  infrastructure  enables  it  to  serve 
new  customers  at  a  much  lower 
incremental  cost  than  a  facilities-based 
entrant  that  must  install  its  own 
switches,  trunking  and  loops  to  serve  its 
customers.  Furthermore,  absent 
interconnection  between  the  incumbent 
LEC  and  the  entrant,  the  customer  of  the 
entrant  would  be  unable  to  complete 
calls  to  subscribers  served  by  the 
incumbent  LECs  network.  Because  an 
incumbent  LEC  currently  serves 
virtually  all  subscribers  in  its  local 
serving  area,  an  incimibent  LEC  has 
little  economic  incentive  to  assist  new 
entrants  in  their  efforts  to  secure  a 
greater  share  of  that  market.  An 
incumbent  LEC  also  has  the  ability  to 
act  on  its  incentive  to  discourage  entry 
and  robust  competition  by  not 
interconnecting  its  network  with  the 
new  entrant's  network  or  by  insisting  on 
supracompetitive  prices  or  other 
unreasonable  conditicms  for  terminating 
calls  from  the  entrant's  customers  to  the 
incumbent  LECs  subscribers. 

11.  Congress  addressed  these 
problems  in  the  1996  Act  by  mandating 
that  the  most  significant  economic 
impediments  to  efficient  entry  into  the 
monopolized  local  market  must  be 
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removed.  The  incumbent  LECs  have 
economies  of  density,  connectivity,  and 
scale;  traditionally,  these  have  been 
viewed  as  creating  a  natiu-al  monopoly. 
As  we  pointed  out  in  our  NPRM,  the 
local  competition  provisions  of  the  Act 
require  that  these  economies  be  shared 
with  entrants.  We  believe  they  should 
be  shared  in  a  way  that  permits  the 
incumbent  LECs  to  maintain  operating 
efficiency  to  further  fair  competition, 
and  to  enable  the  entrants  to  share  the 
economic  benefits  of  that  efficiency  in 
the  form  of  cost-based  prices.  Congress 
also  recognized  that  the  transition  to 
competition  presents  special 
considerations  in  markets  served  by 
smaller  telephone  companies,  especially 
in  rural  areas.  We  are  mindful  of  these 
considerations,  and  know  that  they  will 
be  taken  into  account  by  state 
commissions  as  well. 

12.  The  Act  contemplates  three  paths 
of  entry  into  the  local  market — the 
construction  of  new  networks,  the  use  of 
imbundled  elements  of  the  incumbent's 
network,  and  resale.  The  1996  Act 
requires  us  to  implement  rules  that 
eliminate  statutory  and  regulatory 
barriers  and  remove  economic 
impediments  to  each.  We  anticipate-that 
some  new  entrants  will  follow  multiple 
paths  of  entry  as  market  conditions  and 
access  to  capital  permit.  Some  may 
enter  by  relying  at  first  entirely  on  resale 
of  the  incumbent's  services  and  then 
gradually  deploying  their  own  faciUties. 
This  strategy  was  employed  successfully 
by  MCI  and  Sprint  in  the  interexchange 
market  during  the  1970's  and  1980's. 
Others  may  use  a  combination  of  entry 
strategies  simultaneously — whether  in 
the  same  geographic  market  or  in 
different  ones.  Some  competitors  may 
use  unbundled  network  elements  in 
combination  with  their  own  facifities  to 
serve  densely  populated  sections  of  an 
incumbent  LEC's  service  territory,  while 
using  resold  services  to  reach  customers 
in  less  densely  populated  areas.  Still 
other  new  entrants  may  pursue  a  single 
entry  strategy  that  does  not  vary  by 
geographic  region  or  over  time.  Section 
251  neither  explicitly  nor  implicitly 
expresses  a  preference  for  one  particular 
entry  strategy.  Moreover,  given  the 
likelihood  that  entrants  will  combine  or 
alter  entry  strategies  over  time,  an 
attempt  to  indicate  such  a  preference  in 
our  section  251  rules  may  have 
unintended  and  undesirable  results. 
Rather,  our  obligation  in  this  proceeding 
is  to  establish  rules  that  will  ensure  that 
all  pro-competitive  entry  strategies  may 
be  explored.  As* to  success  or  failure,  we 
look  to  the  market,  not  to  regulation,  for 
the  answer. 

13.  We  note  that  an  entrant,  such  as 

a  cable  company,  that  constructs  its  own 


network  will  not  necessarily  need  the 
services  or  facilities  of  an  incumbent 
LEC  to  enable  its  own  subscribers  to 
communicate  with  each  other.  A  firm 
adopting  this  entry  strategy,  however, 
still  will  need  an  agreement  with  the 
incumbent  LEC  to  enable  the  entrant's 
customers  to  place  calls  to  and  receive 
calls  fi-om  the  incumbent  LEC's 
subscribers.  Sections  251  (b)(5)  and 
(c)(2)  require  incumbent  LECs  to  enter 
into  such  agreements  on  just, 
reasonable,  and  nondiscriminatory 
terms  and  to  transport  and  terminate 
traffic  originating  on  another  carrier's 
network  under  reciprocal  compensation 
arrangements.  In  this  item,  we  adopt 
rules  for  states  to  apply  in  implementing 
these  mandates  of  section  251  in  their 
arbitration  of  interconnection  disputes, 
as  well  as  their  review  of  such  arbitrated 
arrangements,  or  a  BOC's  statement  of 
generally  available  terms.  We  believe 
that  our  rules  will  assist  the  states  in 
carrying  out  their  responsibilities  under 
the  1996  Act,  thereby  furthering  the 
Act's  goals  of  fostering  prompt,  efficient, 
competitive  entry. 

14.  We  also  note  that  many  new 
entrants  will  not  have  fully  constructed 
their  local  networks  when  they  begin  to 
offer  service.  Joint  Managers'  Statement, 
S.  Conf.  Rep.  No.  104-230, 104th  Cong., 
2d  Sess.  113  (1996)  ("Joint  Explanatory 
Statement")  at  121.  Although  they  may 
provide  some  of  their  own  facilities, 
these  new  entrants  will  be  unable  to 
reach  all  of  their  customers  without 
depending  on  the  incumbent's  facilities. 
Hence,  in  addition  to  an  arrangement  for 
terminating  traffic  on  the  inciunbent 
LEC's  network,  entrants  will  likely  need 
agreements  that  enable  them  to  obtain 
wholesale  prices  for  services  they  wish 
to  sell  at  retail  and  to  use  at  least  some 
portions  of  the  incimibents'  faciUties, 
such  as  local  loops  and  end  office 
switching  facilities. 

15.  Congress  recognized  that,  because 
of  the  incumbent  LEC's  incentives  and 
superior  bargaining  power,  its 
negotiations  with  new  entrants  over  the 
terms  of  such  agreements  would  be 
quite  different  from  typical  commercial 
negotiations.  As  distinct  from  bilateral 
commercial  negotiation,  the  new  entrant 
comes  to  the  table  with  little  or  nothing 
the  incumbent  LEC  needs  or  wants.  The 
statute  addresses  this  problem  by 
creating  an  arbitration  proceeding  in 
which  the  new  entrant  may  assert 
certain  rights,  including  that  the 
incumbent's  prices  for  unbundled 
network  elements  must  be  "just, 
reasonable  and  nondiscriminatory."  We 
adopt  rules  herein  to  implement  these 
requirements  of  section  251(c)(3). 


D.  Operational  Barriers 

16.  The  statute  also  directs  us  to 
remove  the  existing  operational  barriers 
to  entering  the  local  market.  Vigorous 
competition  would  be  impeded  by 
technical  disadvantages  and  other 
handicaps  that  prevent  a  new  entrant 
fit>m  offering  services  that  consumers 
perceive  to  be  equal  in  quality  to  the 
offerings  of  incumbent  LECs.  Our 
recently-issued  number  portability 
Report  and  Order  addressed  one  of  the 
most  significant  operational  barriers  to 
competition  by  permitting  customers  to 
retain  their  phone  numbers  when  they 
change  local  carriers.  Telephone 
Number  Portability.  CC  Docket  No.  95- 
116,  First  Report  and  Order  and  Further 
Notice  of  Proposed  Rulemaking,  FCC 
96-286  (July  2, 1996)  (61  FR  38605  (July 
25, 1996))  (Number  Portability  Order). 
Consistent  with  the  1996  Act,  47  U.S.C. 
§  251(b)(2),  we  required  LECs  to 
implement  interim  and  long-term 
measures  to  ensure  that  customers  can 
change  their  local  service  providers 
without  having  to  change  their  phone 
number.  Number  portability  promotes 
competition  by  making  it  less  expensive 
and  less  disruptive  for  a  customer  to 
switch  providers,  thus  freeing  the 
customer  to  choose  the  local  provider 
that  offers  the  best  value. 

17.  Closely  related  to  number 
portability  is  dialing  parity,  which  we 
address  in  a  companion  order.  Dialing 
parity  enables  a  ciistomer  of  a  new 
entrant  to  dial  others  with  the 
convenience  an  incumbent  provides, 
regardless  of  which  carrier  the  customer 
has  chosen  as  the  local  service  provider. 
The  history  of  competition  in  the 
interexchange  market  illustrates  the 
critical  importance  of  dialing  parity  to 
the  successful  introduction  of 
competition  in  telecommunications 
markets.  Equal  access  enabled 
customers  of  non-AT&T  providers  to 
enjoy  the  same  convenience  of  dialing 
"1"  plus  the  called  party's  number  that 
AT&T  customers  had.  Prior  to  equal 
access,  subscribers  to  interexchange 
carriers  (DCCs)  other  than  AT&T  often 
were  required  to  dial  more  than  20 
digits  to  place  an  interstate  long- 
distance call.  Industry  data  show  that, 
after  equal  access  was  deployed 
throughout  the  country,  the  number  of 
customers  using  MCI  and  other  long- 
distance carriers  increased  significantly. 
Federal  Communications  Commission, 
Statistics  of  Communications  Common 
Carriers  1994-95.  at  344,  Table  8.8; 
Federal  Communications  Commission, 
Report  on  Long  Distance  Market  Share, 
Second  Quarter  1995,  at  14,  table  6  (Oct. 
1995).  Thus,  we  beUeve  that  equal 
access  had  a  substantial  pro-competitive 
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impact.  Dialing  parity  should  have  the 
same  effect. 

18.  This  Order  addresses  other 
operational  barriers  to  competition, 
such  as  access  t(^  rights  of  way, 
collocation,  and  the  expeditious 
provisioning  of  resale  and  unbundled 
elements  to  newj  entrants.  Thd 
elimination  of  these  obstacles  is 
essential  if  thera  is  to  be  a  fair 
opportunity  to  compete  in  the  local 
exchange  and  exchange  access  markets. 
As  an  example,  Customers  can 
voluntarily  switfii  from  one 
interexchange  carrier  to  another 
extremely  rapidly,  through  automated 
systems.  This  has  been  a  t)oon  to 
competition  in  t^ie  interexchange 
market.  We  exp^t  that  moving 
customers  from  one  local  carrier  to 
another  rapidly  fvill  be  essential  to  fair 
local  competitioh- 

19.  As  competition  in  the  local 
exchange  market  emerges,  operational 
issues  may  be  among  the  most  difficult 
for  the  parties  tq  resolve.  Thus,  we 
recognize  that,  along  with  the  state 
commissions  and  the  courts,  we  will  be 
called  upon  to  enforce  provisions  of 
arbitrated  agreements  and  our  rules 
relating  to  these  Operational  barriers  to 
entry.  Because  ojf  the  critical  importance 
of  eliminating  these  barriers  to  the 
accomplishment  of  the  Act's  pro- 
competitive  obje|ctives,  we  intend  to 
enforce  our  nile^  in  a  manner  that  is 
swift,  stue,  and  Effective.  To  this  end  we 
will  review,  witll  the  states,  our 
enforcement  tec|miques  diuiqg  the 
fourth  Quarter  o8 1996. 

20.  We  recognize  that  during  the 
transition  from  monopoly  to 
competition  it  is;  vital  that  we  and  the 
states  vigilantly  find  vigorously  enforce 
the  rules  that  wa  adopt  today  and  that 
will  be  adopted  |n  the  futiu«  to  open 
local  markets  to  competition.  If  we  fail 
to  meet  that  responsibility,  the  actions 
that  we  take  todi  ly  to  accomplish  the 
1996  Act's  pro-competitive, 
deregulatory  obj^ives  may  prove  to  be 
ineffective. 

E.  Transition 

21.  We  consider  it  vitally  important  to 
establish  a  "pro-jcompetitive, 
deregulatory  national  policy 
framework"  for  local  telephony 
competition,  bu^  we  are  acutely  mindful 
of  existing  common  carrier 
arrangements,  relationships,  and 
expectations,  patlicularly  those  that 
affect  incimibenj  LECs.  In  light  of  the 
timing  issues  described  above,  we  think 
it  wise  to  provicle  some  appropriate 
transitions. 

22.  In  this  regard,  this  Order  sets 
minimum,  uniform,  national  rules,  but 

y  on  states  to  apply 


also  relies  heavi 


these  rules  and  to  exercise  their  own 
discretion  in  implementing  a  pro- 
competitive  regime  in  their  local 
telephone  markets.  On  those  issues 
where  the  need  to  create  a  factual  record 
distinct  to  a  state  or  to  balance  unique 
local  considerations  is  material,  we  ask 
the  states  to  develop  their  own  rules 
that  are  consistent  with  general 
guidance  contained  herein.  The  states 
will  do  so  in  rulemakings  and  in 
arbitrating  interconnection 
arrangements.  On  other  issues, 
particularly  those  related  to  pricing,  we 
facilitate  the  ability  of  states  to  adopt 
immediate,  temporary  decisions  by 
permitting  the  states  to  set  proxy  prices 
within  a  defined  range  or  subject  to  a 
ceiling.  We  believe  that  some  states  will 
find  these  alternatives  useful  in  light  of 
the  strict  deadUnes  of  the  law.  For 
example,  section  252(b)(4)(C)  requires  a 
state  commission  to  complete  the 
arbitration  of  issues  that  have  been 
referred  to  it,  pursuant  to  section 
252(b)(1),  within  nine  months  after  the 
incumbent  local  exchange  carrier 
received  the  request  for  negotiation. 
Selection  of  the  actual  prices  within  the 
range  or  subject  to  the  ceiling  will  be  for 
the  state  commission  to  determine. 
Some  states  may  use  proxies 
temporarily  because  they  lack  the 
resources  necessary  to  review  cost 
studies  in  rulemakings  or  arbitrations. 
Other  states  may  lack  adequate 
resources  to  complete  such  tasks  before 
the  expiration  of  the  arbitration 
deadline.  However,  we  encourage  all 
states  to  complete  the  necessary  work 
within  the  statutory  deadline.  Our 
expectation  is  that  the  bulk  of 
intercoimection  arrangements  will  be 
concluded  through  arbitration  or 
agreement,  by  the  beginning  of  1997. 
Not  until  then  will  we  be  able  to 
determine  more  precisely  the  impact  of 
this  Order  on  promoting  competition. 
Between  now  and  then,  we  are  eager  to 
continue  our  work  with  the  states.  In 
this  period,  as  set  forth  earlier,  we 
should  be  able  to  take  major  steps 
toward  implementing  a  new  universal 
service  system  and  far-reaching  reform 
of  interstate  access.  These  reforms  will 
reflect  intensive  dialogue  between  us 
and  the  states. 

23.  Similarly,  as  states  implement  the 
rules  that  we  adopt  in  this  order  as  well 
as  their  own  decisions,  they  may  find  it 
useful  to  consult  with  us,  either 
formally  or  informally,  regarding 
particular  aspects  of  these  rules.  We 
encourage  and  invite  such  inquiries 
because  we  believe  that  such 
consultations  are  Ukely  to  provide 
greater  certainty  to  the  states  as  they 
apply  our  rules  to  specific  arbitration 


issues  and  possibly  to  reduce  the 
burden  of  expensive  judicial 
proceedings  on  states.  A  variety  of 
formal  and  informal  procedures  exist 
imder  our  rules  for  such  consultations, 
and  we  may  find  it  helpful  to  fashion 
others  as  we  gain  additional  experience 
under  the  1996  Act. 

F.  Executive  Summary 

1.  Scope  of  Authority  of  the  FCC  and 
State  Commissions 

24.  The  Commission  concludes  that 
sections  251  and  252  address  both 
interstate  and  intrastate  aspects  of 
interconnection,  resale  services,  and 
access  to  unbundled  elements.  The  1996 
Act  moves  beyond  the  distinction 
between  interstate  and  intrastate  matters 
that  was  established  in  the  1934  Act, 
and  instead  expands  the  applicability  of 
national  rules  to  historically  intrastate   . 
issues,  and  state  rules  to  historically 
interstate  issues.  In  the  Report  and 
Order,  the  Commission  concludes  that 
the  states  and  the  FCC  can  craft  a 
partnership  that  is  built  on  mutual 
commitment  to  local  telephone 
competition  throughout  the  country, 
and  that  under  this  partnership,  the  FCC 
establishes  uniform  national  rules  for 
some  issues,  the  states,  and  in  some 
instances  the  FCC,  administer  these 
rules,  and  the  states  adopt  additional 
rules  that  are  critical  to  promoting  local 
telephone  competition.  The  rules  that 
the  FCC  establishes  in  this  Report  and 
Order  are  minimum  requirements  upon 
which  the  states  may  build.  The 
Commission  also  intends  to  review  and 
amend  the  rules  it  adopts  in  this  Report 
and  Order  to  take  into  account 
competitive  developments,  states' 
experiences,  and  technological  changes. 

2.  Duty  to  Negotiate  in  Good  Faith 

25.  In  the  Report  and  Order,  the 
Commission  establishes  some  national 
rules  regarding  the  duty  to  negotiate  in 
good  faith,  but  concludes  that  it  would 
be  futile  to  try  to  determine  in  advance 
every  possible  action  that  might  be 
inconsistent  wi^h  the  duty  to  negotiate 
in  good  faith.  The  Commission  also 
concludes  that,  in  many  instances, 
whether  a  party  has  negotiated  in  good 
faith  will  need  to  be  decided  on  a  case-. 
by-case  basis,  in  light  of  the  particular 
circumstances.  The  Commission  notes 
that  the  arbitration  process  set  forth  in 
section  252  provides  one  remedy  for 
faiUng  to  negotiate  in  good  faith.  The 
Commission  also  concludes  that 
agreements  that  were  negotiated  before 
the  1996  Act  was  enacted,  including 
agreements  between  neighboring  LECs, 
must  be  filed  for  review  by  the  state 
commission  pursuant  to  section  252(a). 
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If  the  state  commission  approves  such 
agreements,  the  terms  of  those 
agreements  must  be  made  available  to 
requesting  telecommunications  carriers 
in  accordance  with  section  252(i). 

3.  biterconnection 

26.  Section  251(c)(2)  requires 
incumbent  LECs  to  provide 
interconnection  to  any  requesting 
telecommunications  carrier  at  any 
technically  feasible  point.  The 
interconnection  must  be  at  least  equal  in 
quality  to  that  provided  by  the 
incumbent  LEG  to  itself  or  its  affiliates, 
and  must  be  provided  on  rates,  terms, 
and  conditions  that  are  just,  reasonable, 
and  nondiscriminatory.  The 
Commission  concludes  that  the  term 
"interconnection"  under  section 
251(c)(2)  refers  only  to  the  physical 
linking  of  two  networks  for  the  mutual 
exchange  of  traffic.  The  Commission 
identifies  a  minimum  set  of  five 
"technically  feasible"  points  at  which 
incumbent  LECs  must  provide 
interconnection:  (1)  the  line  side  of  a 
local  switch  (for  example,  at  the  main 
distribution  firame);  (2)  the  trunk  side  of 
a  local  switch;  (3)  the  trunk 
interconnection  points  for  a  tandem 
switch;  (4)  central  office  cross-connect 
points;  and  (5)  out-of-band  signalling 
facilities,  such  as  signalling  transfer 
points,  necessary  to  exchange  traffic  and 
access  call-related  databases.  In 
addition,  the  points  of  access  to 
unbundled  elements  (discussed  below) 
are  also  technically  feasible  points  of 
interconnection.  The  Commission  finds 
that  telecommunications  carriers  may 
request  interconnection  under  section 
251(c)(2)  to  provide  telephone  exchange 
or  exchange  access  service,  or  both.  If 
the  request  is  for  such  purpose,  the 
incumbent  LEC  must  provide 
interconnection  in  accordance  with 
section  251(c)(2)  and  the  Commission's 
rules  thereunder  to  any 
telecommunications  carrier,  including 
interexchange  carriers  and  commercial 
mobile  radio  service  (CMRS)  providers. 

4.  Access  to  Unbundled  Elements 

27.  Section  251(c)(3)  requires 
incumbent  LECs  to  provide  requesting 
telecommunications  carriers 
nondiscriminatory  access  to  network 
elements  on  an  unbundled  basis  at  any 
technically  feasible  point  on  rates, 
terms,  and  conditions  that  are  just, 
reasonable,  and  nondiscriminatory.  In 
the  Report  and  Order,  the  Commission 
identifies  a  minimum  set  of  network 
elements  that  incumbent  LECs  must 
provide  under  this  section.  States  may 
require  incumbent  LECs  to  provide 
additional  network  elements  on  an 
unbundled  basis.  The  minimum  set  of 


network  elements  the  Commission 
identifies  are:  local  loops,  local  and 
tandem  switches  (including  all  vertical 
switching  features  provided  by  such 
switches),  interoffice  transmission 
facilities,  network  interface  devices, 
signalling  and  call-related  database 
facilities,  operations  support  systems 
and  information,  and  operator  and 
directory  assistance  facilities.  The 
Conunission  concludes  that  inciunbent 
LECs  must  provide  nondiscriminatory 
access  to  operations  support  systems 
and  information  by  January  1, 1997.  The 
Commission  concludes  that  access  to 
such  operations  support  systems  is 
critical  to  affording  new  entrants  a 
meaningful  opportunity  to  compete 
with  incumbent  LECs.  The  Commission 
also  concludes  that  incumbent  LECs  are 
required  to  provide  access  to  network 
elements  in  a  manner  that  allows 
requesting  carriers  to  combine  such 
elements  as  they  choose,  and  that 
incumbent  LECs  may  not  impose 
restrictions  upon  the  uses  to  which 
requesting  carriers  put  such  network 
elements. 

5.  Methods  of  Obtaining  Interconnection 
and  Access  to  Unbundled  Elements 

28.  Section  251(c)(6)  requires 
incimibent  LECs  to  provide  physical 
collocation  of  equipment  necessary  for 
interconnection  or  access  to  unbundled 
network  elements  at  the  incumbent 
LECs  premises,  except  that  the 
incumbent  LEC  may  provide  virtual 
collocation  if  it  demonstrates  to  the  state 
commission  that  physical  collocation  is 
not  practical  for  technical  reasons  or 
because  of  space  limitations.  The 
Commission  concludes  that  incumbent 
LECs  are  required  to  provide  for  any 
technically  feasible  method  of 
interconnection  or  access  requested  by  a 
telecommunications  carrier,  including 
physical  collocation,  virtual  collocation, 
and  interconnection  at  meet  points.  The 
Commission  adopts,  with  certain 
modifications,  some  of  the  physical  and 
virtual  collocation  requirements  it 
adopted  earlier  in  the  Expanded 
Interconnection  proceeding.  The 
Commission  also  establishes  rules 
interpreting  the  requirements  of  section 
251(c)(6). 

6.  Pricing  Methodologies 

29.  The  1996  Act  requires  the  states 
to  set  prices  for  interconnection  and 
unbundled  elements  that  are  cost-based, 
nondiscriminatory,  and  may  include  a 
reasonable  profit.  To  help  the  states 
accomplish  this,  the  Commission 
concludes  that  the  state  commissions 
should  set  arbitrated  rates  for 
interconnection  and  access  to 
unbundled  elements  pursuant  a 


forward-looking  economic  cost  pricing 
methodology.  Tlie  Commission 
concludes  that  the  prices  that  new 
entrants  pay  for  interconnection  and 
unbundled  elements  should  be  based  on 
the  local  telephone  companies  Total 
Element  Long-Run  Incremental  Cost 
(TELRIC)  of  providing  a  particular 
network  element,  plus  a  reasonable 
share  of  forward-looking  joint  and 
common  costs.  States  will  determine, 
among  other  things,  the  appropriate 
risk-adjusted  cost  of  capital  and 
depreciation  rates.  For  states  that  are 
unable  to  conduct  a  cost  study  and 
apply  an  economic  costing  methodology 
within  the  statutory  time  frame  for 
arbitrating  interconnection  disputes,  the 
Commission  establishes  default  ceilings 
and  ranges  for  the  states  to  apply,  on  an 
interim  basis,  to  interconnection 
arrangements.  The  Commission 
estabUshes  a  default  range  of  0.2-0.4 
cents  per  minute  for  switching,  plus 
access  charges  as  discussed  below.  For 
tandem  switching,  the  Commission 
establishes  a  default  ceiling  of  0.15 
cents  per  minute.  The  Order  also 
establishes  default  ceilings  for  the  other 
unbundled  network  elements. 

7.  Access  Charges  for  Unbundled 
Switching 

30.  Nothing  in  this  Report  and  Order 
alters  the  collection  of  access  charges 
paid  by  an  interexchange  carrier  under 
Part  69  of  the  Commission's  rules,  when 
the  incumbent  LEC  provides  exchange 
access  service  to  as  interexchange 
carrier,  either  directly  or  through  service 
resale.  Because  access  charges  are  not 
included  in  the  cost-based  prices  for 
unbundled  network  elements,  and 
because  certain  portions  of  access 
charges  currently  support  the  provision 
of  universal  service,  until  the  access 
charge  reform  and  universal  service 
proceedings  have  been  completed,  the 
Commission  continues  to  provide  for 
access  charge  recovery  with  respect  to 
use  of  an  incumbent  LECs  unbundled 
switching  element,  for  a  defined  period 
of  time.  'This  will  minimize  the 
possibility  that  the  incumbent  LEC  will 
be  able  to  "double  recover,"  through 
access  charges,  the  facility  costs  that 
new  entrants  have  already  paid  to 
purchase  unbundled  elements,  while 
preserving  the  status  quo  with  respect  to 
subsidy  payments.  Incumbent  LECs  will 
recover  from  interconnecting  carriers 
the  carrier  common  line  charge  and  a 
charge  equal  to  75%  of  the  transport 
interconnection  charge  for  all  interstate 
minutes  traversing  the  incumbent  LECs 
local  switches  for  which  the 
interconnecting  carriers  pay  unbundled 
network  element  charges.  "This  aspect  of 
the  Order  expires  at  the  earliest  of:  (1) 
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June  30, 19973  (2)  issuance  of  final 
decisions  by  the  Commission  in  the 
universal  service  and  access  reform 
proceedings;  qr  (3)  if  the  incumbent  LEG 
is  a  Bell  Operating  Company  (BOC),  the 
date  on  which  that  BOC  is  authorized 
under  section  271  of  the  Act  to  provide 
in-region  inteilATA  service,  for  any 
given  state. 

8.  Resale         | 

31.  The  1996  Act  requires  all 
incumbent  LE(]s  to  offer  for  resale  any 
telecommunications  service  that  the 
carrier  provides  at  retail  to  subscribers 
who  are  not  telecommunications 
carriers.  Resai*  will  be  an  important 
entry  strategy  both  in  the  short  term  for 
many  new  entrants  as  they  build  out 
their  own  facilities  and  for  small 
businesses  that  cannot  afford  to  compete 
in  the  local  exchange  market  by 
purchasing  unbundled  elements  or  by 
building  their  own  networks.  State 
commissions  must  identify  marketing, 
billing,  collection,  and  other  costs  that 
will  be  avoided  or  that  are  avoidable  by 
incumbent  LECs  when  they  provide 
services  wholesale,  and  calculate  the 
portion  of  the  retail  rates  for  those 
services  that  ia  attributable  to  the 
avoided  and  atoidable  costs.  The 
Commission  identifies  certain  avoided 
costs,  and  the  tppUcation  of  this 
definition  is  left  to  the  states.  If  a  state 
elects  not  to  implement  the 
methodology,  it  may  elect,  on  an  interim 
basis,  a  discount  rate  from  within  a 
default  range  of  discount  rates 
established  by  ^e  Commission.  The 
Commission  establishes  a  default 
discount  range  of  17-25%  off  retail 
prices,  leaving  the  states  to  set  the 
specific  Tate  within  that  range,  in  the 
exercise  of  their  discretion. 

9.  Requesting  Telecommunications 
Carriers 

32.  The  Commission  concludes  that, 
to  the  extent  ti^t  a  carrier  is  engaged  in 
providing  for  a  fee  local,  interexchange, 
or  international  basic  services  directly 
to  the  public  or  to  such  classes  of  users 
as  to  be  effectively  available  directly  to 
the  public,  the  {carrier  is  a 
"telecommunications  carrier,"  and  is 
thus  subject  to  the  requirements  of 
section  251(a)  ^d  the  benefits  of 
section  251(c).  The  Commission 
concludes  that  CMRS  providers  are 
telecommunications  carriers,  and  that 
private  mobile  radio  service  (PMRS) 
providers  generally  are  not 
telecommunications  carriers,  except  to 
the  extent  that  a  PMRS  provider  uses 
excess  capacity  to  provide  local, 
interexchangeilor  international  services 
for  a  fee  directly  to  the  public.  The 
Commission  a%o  concludes  that,  if  a 


company  provides  both 
telecommunications  services  and 
information  services,  it  must  be 
classified  as  a  telecommunications 
carrier. 

10.  Commercial  Mobile  Radio  Service 

33.  The  Commission  concludes  that 
LECs  are  obUgated,  pursuant  to  section 
251(b)(5)  and  the  corresponding  pricing 
standards  of  section  252(d)(2)  to  enter 
into  reciprocal  compensation 
arrangements  with  CMRS  providers, 
including  paging  providers,  for  the 
transport  and  termination  of  traffic  on 
each  other's  networks.  The  Commission 
concludes  that  many  CMRS  providers 
(specifically  cellular,  broadband  PCS 
and  covered  specialized  mobile  radio 
(SMR)  providers)  offer  telephone 
exchange  service  and  exchange  access, 
and  that  incumbent  LECs  therefore  must 
make  interconnection  available  to  these 
CMRS  providers  in  conformity  with 
sections  251(c)  and  252.  The 
Commission  concludes  that  CMRS 
providers  should  not  be  classified  as 
LECs  at  this  time.  The  Commission  also 
concludes  that  it  may  apply  section  251 
and  252  to  LEC-CMRS  interconnection. 
By  opting  to  proceed  under  sections  251 
and  252,  the  Conunission  is  not  finding 
that  section  332  jurisdiction  over 
interconnection  has  been  repealed  by 
impUcation,  and  the  Commission 
acknowledges  that  section  332,  in 
tandem  with  section  201,  is  a  basis  for 
jurisdiction  over  LEC-CMRS 
interconnection. 

11.  Transport  and  Termination 

34.  The  1996  Act  requires  that  charges 
for  transport  and  termination  of  traffic 
be  cost-based.  The  Commission 
concludes  that  state  commissions, 
during  arbitrations,  should  set 
symmetrical  prices  based  on  the  local 
telephone  company's  forward-looking 
costs.  The  state  commissions  would  also 
use  the  TELRIC  methodology  when 
establishing  rates  for  transport  and 
termination.  The  Commission 
establishes  a  default  range  of  0.2-0.4 
cents  per  minute  for  end  office 
termination  for  states  which  have  not 
conducted  a  TELRIC  cost  study.  The 
Commission  finds  significant  evidence 
in  the  record  in  support  of  the  lower 
end  of  the  ranges.  In  addition,  the 
Commission  finds  that  additional 
reciprocal  charges  could  apply  to 
termination  through  a  tandem  switch. 
The  default  ceiling  for  tandem 
switching  is  0.15  cents  per  minute,  plus 
applicable  charges  for  transport  from  the 
tandem  switch  to  the  end  office.  Each 
state  opting  for  the  default  approach  for 
a  limited  period  of  time,  may  select  a 
rate  within  that  range. 


12.  Access  to  Rights  of  Way 

35.  The  Conunission  amends  its  rules 
to  implement  the  pole  attachment 
provisions  of  the  1996  Act.  Specifically, 
the  Commission  establishes  procedures 
for  nondiscriminatory  access  by  cable 
television  systems  and 
telecommunications  carriers  to  poles, 
ducts,  conduits,  and  rights-of-way 
owned  by  utilities  or  LECs.  The  Order 
includes  several  specific  rules  as  well  as 
a  number  of  more  general  guidelines 
designed  to  facilitate  the  negotiation 
and  mutual  performance  of  fair,  pro- 
competitive  access  agreements  without 
the  need  for  regulatory  intervention. 
Additionally,  an  expedited  dispute 
resolution  is  provided  when  good  feith 
negotiations  fail,  as  are  requirements 
concerning  modifications  to  poles, 
ducts,  conduits,  and  rights-of-way  and 
the  allocation  of  the  costs  of  such 
modifications. 

13.  Obligations  Imposed  on  non* 
incumbent  LECs 

36.  The  Commission  concludes  that 
states  generally  may  not  impose  on  non- 
incumbent  LECs  the  obligations  set  forth 
in  section  251(c)  entitled,  "Additional 
Obligations  on  Inciunbent  Local 
Exchange  Carriers."  Section  251(h)(2) 
sets  forth  a  process  by  which  the 
Commission  may  decide  to  treat  LECs  as 
incumbent  LECs,  and  state  conunissions 
or  other  interested  parties  may  ask  the 
Commission  to  issue  a  rule,  in 
accordance  with  section  251(h)(2). 
providing  for  the  treatment  of  a  LEC  as 
an  incumbent  LEC.  In  addition  to  this 
Report  and  Order,  the  Conunission 
addresses  in  separate  proceedings  some 
of  the  obligations,  such  as  dialing  parity 
and  niunber  portability,  that  section 
251(b)  imposes  on  all  LECs. 

14.  Exemptions,  Suspensions,  and 
Modifications  of  Section  251 
Requirements 

37.  Section  251(f)(1)  provides  for 
exemption  from  the  requirements  in 
section  251(c)  for  rural  telephone 
companies  (as  defined  by  the  1996  Act) 
under  certain  circumstances.  Section 
251(f)(2)  permits  LECs  with  fewer  than 

2  percent  of  the  nation's  subscriber  lines 
to  petition  for  suspension  or 
modification  of  the  requirements  in 
sections  251(b)  or  (c).  In  the  Report  and 
Order,  the  Commission  establishes  a 
very  limited  set  of  rules  interpreting  the 
requirements  of  section  251(f).  For 
example,  the  Commission  finds  that 
LECs  bear  the  burden  of  proving  to  the 
state  commission  that  a  suspension  or 
modification  of  the  requirements  of 
section  251(b)  or  (c)  is  justified.  Rural 
LECs  bear  the  burden  of  proving  that 
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continued  exemption  of  the 
requirements  of  section  251(c)  is 
justified,  once  a  bona  fide  request  has 
been  made  by  a  carrier  imder  section 
251.  The  Commission  also  concludes 
that  only  LECs  that,  at  the  holding 
company  level,  have  fewer  than  2 
percent  of  the  nation's  subscriber  lines 
are  entitled  to  petition  for  suspension  or 
modification  of  requirements  under 
section  251(f)(2).  For  the  most  part, 
however,  the  states  will  interpret  the 
provisions  of  section  251(f)  through 
rulemaking  and  adjudicative 
proceedings,  and  will  be  responsible  for 
determining  whether  a  LEG  in  a 
particular  instance  is  entitled  to 
exemption,  suspension,  or  modification 
of  section  251  requirements. 

15.  Commission  Resi^nsibilities  Under 
Section  252 

38.  Section  252(e)(5)  requires  the 
Commission  to  assume  the  state's 
responsibilities  imder  section  252  if  the 
state  "fails  to  act  to  carry  out  its 
responsibility"  imder  that  section.  In 
the  Report  and  Order,  the  Commission 
adopts  a  minimum  set  of  rules  that  will 
provide  notice  of  the  standards  and 
procedures  that  the  Commission  will 
use  if  it  has  to  assume  the  responsibility 
of  a  state  commission  under  section 
252(e)(5).  The  Commission  concludes 
that,  if  it  arbitrates  agreements,  it  will 
use  a  "final  offer"  arbitration  method, 
under  which  each  party  to  the 
arbitration  proposes  its  best  and  final 
offer,  and  the  arbitrator  chooses  among 
the  proposals.  The  arbitrator  could 
choose  a  proposal  in  its  entirety,  or 
could  choose  different  parties'  proposals 
on  an  issue-by-issue  basis.  In  addition, 
the  parties  could  continue  to  negotiate 
an  agreement  after  they  submit  their 
proposals  and  before  the  arbitrator 
makes  a  decision. 

39.  Section  252(i)  of  the  1996  Act 
requires  that  incumbent  LECs  make 
available  to  any  requesting 
telecommunications  carrier  any 
individual  interconnection,  service,  or 
network  element  on  the  same  terms  and 
conditions  as  contained  in  any 
agreement  approved  under  Section  252 
to  which  they  are  a  party.  The 
Commission  concludes  that  section 
252(i)  entitles  all  carriers  with 
interconnection  agreements  to  "most 
favored  nation"  status  regardless  of 
whether  such  a  clause  is  in  their 
agreement.  Carriers  may  obtain  any 
individual  interconnection,  service,  or 
network  element  under  the  same  terms 
and  conditions  as  contained  in  any   ' 
publicly  filed  interconnection 
agreement  without  having  to  agree  to 
the  entire  agreement.  Additionally, 
carriers  seeking  interconnection. 


network  elements,  or  services  pursuant 
to  section  252(i)  need  not  make  such 
requests  pursuant  to  the  procedures  for 
initial  section  251  requests,  but  instead 
may  obtain  access  to  agreement 
provisions  on  an  expedited  basis. 

n.  Scope  of  the  Commission's  Rules 

40.  In  implementing  section  251,  we 
conclude  that  some  national  rules  are 
necessary  to  promote  Congress's  goals 
for  a  national  policy  framework  and 
serve  the  public  interest,  and  that  states 
should  have  the  major  responsibility  for 
prescribing  the  specific  terms  and 
conditions  that  will  lead  to  competition 
in  local  exchange  markets.  Our 
approach  in  this  Report  and  Order  has 
been  a  pragmatic  one,  consistent  with 
the  Act,  with  respect  to  this  allocation 
of  responsibilities.  We  believe  that  the 
steps  necessary  to  implement  section 
251  are  not  appropriately  characterized 
as  a  choice  between  specific  national 
rules  on  the  one  hand  and  substantial 
state  discretion  on  the  other.  We  adopt 
national  rules  where  they  facilitate 
administration  of  sections  251  and  252, 
expedite  negotiations  and  arbitrations 
by  narrowing  the  potential  range  of 
dispute  where  appropriate  to  do  so, 
offer  uniform  interpretations  of  the  law 
that  might  not  otherwise  emerge  until 
after  years  of  litigation,  remedy 
significant  imbalances  in  bargaining 
power,  and  establish  the  minimum 
requirements  necessary  to  implement 
the  nationvidde  competition  that 
Congress  sought  to  establish.  This  is 
consistent  with  our  obligation  to 
"complete  all  actions  necessary  to 
establish  regulations  to  implement  the 
requirements"  of  section  251.  Some  of 
these  rules  will  be  relatively  self- 
executing.  In  many  instances,  however, 
the  rules  we  establish  call  on  the  states 
to  exercise  significant  discretion  and  to 
make  critical  decisions  through 
arbitrations  and  development  of  state- 
specific  rules.  Over  time,  we  will 
continue  to  review  the  allocation  of 
responsibilities,  and  we  will  reallocate 
them  if  it  appears  that  we  have 
inappropriately  or  inefficiently 
designated  the  decisionmaking  roles. 

41.  The  decisions  in  this  Report  and 
Order,  and  in  this  Section  in  particular, 
benefit  &"om  valuable  insights  provided 
by  states  based  on  their  experiences  in 
establishing  rules  and  taking  other 
actions  intended  to  foster  local 
competition.  Through  formal  comments, 
ex  parte  meetings,  and  open  forums, 
state  commissioners  and  their  staffs 
provided  extensive,  detailed 
information  to  us  regarding  difficult  or 
complex  issues  that  they  have 
encountered,  and  the  various 
approaches  they  have  adopted  to 


address  those  issues.  Information  from 
the  states  highlighted  both  differences 
among  communities  within  states,  as 
well  as  similarities  among  states.  Recent 
state  rules  and  orders  that  take  into 
account  the  local  competition 
provisions  of  the  1996  Act  have  been 
particularly  helpful  to  oiu-  deliberations 
about  the  types  of  national  rules  that 
will  best  further  the  statute's  goal  of 
encouraging  local  telephone 
competition.  See,  e.g.  Petition  of  AT&T 
for  the  Commission  to  Establish  Resale 
Rules,  Rates,  Terms  and  Condition  and 
the  Initial  Unbundling  of  Services, 
Docket  No.  6352-U  (Georgia 
Commission  May  29, 1996);  AT&T 
Communications  of  Illinois,  Inc.  et  al.. 
Petition  for  a  Total  Local  Exchange 
Wholesale  Service  Tariff  from  Illinois 
Bell  Telephone  Company,  Nos.  95-0458 
and  95-0531  (consol.)  (Illinois 
Commission  June  26, 1996);  Hawaii 
Administrative  Rules,  Ch.  6-80, 
"Competition  in  Telecommunications 
Services,"  (Hawaii  Commission  May  17, 
1996);  Public  Utilities  Commission  of 
Ohio  Case  No.  95-845-TP-GOI  (Local 
Competition)  (Ohio  Commission  June 
12,  1996)  and  Implementation  of  the 
Mediation  and  Arbitration  Provisions  of 
the  Federal  Telecommunications  Act  of 
1996,  Case  No.  96-463-TP-UNC  (Ohio 
Commission  May  30, 1996);  Proposed 
Rules  regarding  Implementation  of 
§§40-15-101  et  seq.  Requirements 
relating  to  Interconnection  and 
Unbundling.  Docket  No.  95R-556T 
(Colorado  Commission  April  25, 1996) 
(one  of  a  series  of  Orders  adopted  by  the 
Colorado  Commission  in  response  to  the 
local  competition  provisions  of  the  1996 
Act);  Washington  Utilities  and 
Transportation  Commission,  Fifteenth 
Supplemental  Order,  Decision  and 
Order  Rejecting  Tariff  Revisions, 
Requiring  Refiling,  Docket  No.  UT- 
950200  (Washington  Commission  April 
1996).  These  state  decisions  also  offered 
useful  insights  in  determining  the  extent 
to  which  the  Commission  should  set 
forth  uniform  national  rules,  and  the 
extent  to  which  we  should  ensure  that 
states  can  impose  varying  requirements. 
Our  contact  with  state  commissioners 
and  their  staffs,  as  well  as  recent  state 
actions,  make  clear  that  states  and  the 
FCC  share  a  common  commitment  to 
creating  opportunities  for  efficient  new 
entry  into  the  local  telephone  market. 
Our  experience  in  working  with  state 
commissions  since  passage  of  the  1996 
Act  confirms  that  we  will  achieve  that 
goal  most  effectively  and  quickly  by 
working  cooperatively  with  one  another 
now  and  in  tiie  future  as  the  country's 
emerging  competition  policy  presents 
new  difficulties  and  opportunities. 
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42.  We  also  (eceived  helpful  advice 
and  assistance  from  other  government 
agencies,  including  the  National 
Telecommuniqations  and  Information 
Administration  (NTIA).  the  Department 
of  Justice,  and  the  Department  of 
Defense  about  how  national  rules  coidd 
further  the  public  interest.  In  addition, 
comments  fronl  industry  members  and 
consumer  advocacy  groups  helped  us 
understand  better  the  varying  and 
competing  concerns  of  consumers  and 
different  representatives  of  the 
telecommunications  industry.  We 
benefitted  as  well  by  discovering  that 
there  are  certain  matters  on  which  there 
is  substantial  agreement  about  the  role 
the  Commission  should  play  in 
establishing  and  enforcing  provisions  of 
section  251. 

A.  Advantages  and  Disadvantages  of 
National  Rules 

1.  Background 

43.  Section  2bl(d)(l)  instructs  the 
Commission,  Within  six  months  after 
the  enactment  of  the  1996  Act  (that  is, 
by  August  8, 1996),  to  "establish 
regulations  to  i^nplement  the 
requirements  of  (section  251)."  The 
Commission's  implementing  rules 
should  be  designed  "to  accelerate 
rapidly  private  sector  deployment  of 
advanced  telecommunications  and 
information  technologies  and  services  to 
all  Americans  by  opening  all 
telecommunic^ons  markets  to 
competition."  Jbint  Explanatory 
Statement  at  1.  In  addition,  section  253 
requires  the  Commission  to  preempt  the 
enforcement  of.any  state  or  local  statute, 
regulation,  or  l^gal  requirement  that 
"prohibit(sl  or  |hasl  the  effect  of 
prohibiting  the  ability  of  any  entity  to 
provide  any  interstate  or  intrastate 
teiecommunica(tions  service." 

44.  In  the  NFtlM,  we  stated  our  belief 
that  we  should  implement  Congress's 
goal  of  a  pro-cotnpetitive,  de-regulatory, 
national  policy  framework  by  adopting 
national  rules  that  are  designed  to 
seeing  the  full  benefits  of  competition 
for  consumers,  with  due  regard  to  work 
already  done  by  the  states.  We  sought 
comment  on  the  extent  to  which  we 
should  adopt  explicit  national  rules, 
and  the  extent  to  which  permitting 
variations  amotg  states  would  furdier 
Congress's  pro-competitive  goals.  We 
anticipated  that  we  would  rely  on 
actions  some  states  have  already  taken 
to  address  intetconnection  and  other 
issues  related  to  opening  local  markets 
to  competition.  In  the  NPRM,  we  set 
forth  some  of  tl|e  benefits  that  would 
likely  result  fnkn  implementing  explicit 
national  rules,  and  some  of  the  benefits 


that  would  likely  result  from  allowing 
variations  among  states.        x 

2.  Discussion 

45.  Comments  and  ex  parte 
discussions  with  state  commission 
representatives  have  convinced  us  that 
we  share  with  states  a  common  goal  of 
promoting  competition  in  local 
exchange  markets.  We  conclude  that 
states  and  the  FX]C  can  craft  a  working 
relationship  that  is  built  on  mutual 
commitmmit  to  local  service 
competition  throughout  the  country,  in 
which  the  FCC  establishes  uniform, 
national  rules  for  some  issues,  the  states 
and  the  FCC  administer  these  rules,  and 
the  states  adopt  other  critically 
important  rules  to  promote  competition. 
In  implementing  the  national  rules  we 
adopt  in  this  Report  and  Order,  states 
will  help  to  illuminate  and  develop 
innovative  solutions  regarding  many 
complex  issues  for  which  we  have  not 
attempted  to  prescribe  national  rules  at 
this  time,  and  states  will  adopt  specific 
rules  that  take  into  account  local 
concerns.  In  this  Report  and  Order,  and 
in  subsequent  actions  we  intend  to  take, 
we  have  and  will  continue  to  seek 
guidance  from  various  states  that  have 
taken  the  lead  in  establishing  pro- 
competitive  requirements.  We  also 
expect  to  rely  heavily  on  state  input  and 
experience  in  other  FCC  proceedings, 
such  as  access  reform  and  petitions 
concerning  BOG  mtry  into  in-region 
interlATA  markets.  Virtually  every 
decision  in  this  Report  and  Order 
borrows  from  decisions  reached  at  the 
state  level,  and  we  expect  this  close 
association  with  and  reliance  on  the 
states  to  continue  in  the  future.  We 
therefore  encourage  states  to  continue  to 
pursue  their  own  pro-competitive 
policies.  Indeed,  we  hope  and  expect 
that  this  Report  and  Order  will  foster  an 
interactive  process  by  which  a  number 
of  policies  consistent  with  the  1996  Act 
are  generated  by  states. 

46.  We  find  that  certain  national  rules 
are  consistent  with  the  terms  and  the 
goals  of  the  statute.  Section  251  sets 
forth  a  number  of  rights  with  respect  to 
interconnection,  resale  services,  and 
unbundled  network  elements.  We 
conclude  that  the  Commission  should 
define  at  least  certain  minimum 
obligations  that  section  251  requires, 
respectively,  of  all  telecommunications 
carriers,  LECs,  or  incumbent  LECs.  For 
example,  as  discussed  in  more  detail 
below,  we  conclude  that  it  is  reasonable 
to  identify  a  minimum  number  of 
network  elements  that  incLunbent  LECs 
must  unbundle  and  make  available  to 
requesting  carriers  piirsuant  to  the 
standards  set  forth  in  sections  251  (c) 
and  (d),  while  also  permitting  states  to 


go  beyond  that  minimum  list  and 
impose  additional  requirements  that  are 
consistent  with  the  1996  Act  and  the 
FCC's  implementing  rules.  We  find  no 
basis  for  permitting  an  inciunbent  LEG 
in  some  states  not  to  make  available 
these  minimum  technically  feasible 
network  elements  that  are  provided  by 
incumbent  LECs  in  other  states.  We 
point  out,  however,  that  a  uniform  rule 
does  not  necessarily  mean  uniform 
results.  For  example,  a  national  pricing 
methodology  takes  into  account  local 
bctors  and  inputs,  and  thus  may  lead  to 
diSiarent  prices  in  di^rent  states,  and 
difiiarent  regions  within  states.  In 
addition,  parties  that  voluntarily 
negotiate  agreements  need  not  comply 
with  the  requirements  we  establish 
under  sections  251  (b)  and  (c),  including 
any  pricing  rules  we  adopt.  We  intend 
to  review  on  an  ongoing  basis  the  rules 
we  adopt  herein  in  light  of  competitive 
developments,  states'  experiences,  and 
technological  changes. 

47.  We  find  that  mcumbent  LECs  have 
no  economic  incentive,  independent  of 
the  incentives  set  forth  in  sections  271 
and  274  of  the  1996  Act,  to  provide 
potential  competitora  with 
opportimities  to  interconnect  with  and 
make  use  of  the  incumbent  LECs 
network  and  services.  Negotiations 
between  incumbent  LECs  and  new 
entrants  are  not  analogous  to  traditional 
commercial  negotiations  in  which  each 
party  owns  m  controls  something  the 
other  party  desires.  Under  section  251, 
monopoly  providers  are  required  to 
make  available  their  facilities  and 
services  to  requesting  carriers  that 
intend  to  compete  directly  with  the 
incumbent  LEC  for  its  customers  and  its 
control  of  the  local  market  Therefore, 
although  the  1996  Act  requires 
incumbent  LECs.  for  example,  to 
provide  interconnection  and  access  to 
unbundled  elements  on  rates,  terms, 
and  conditions  that  are  just,  reasonable, 
and  nondiscriminatory,  inciunbent  LECs 
have  strong  incentives  to  resist  such 
obligations.  The  inequality  of  bargaining 
power  between  incumbents  and  new 
entrants  militates  in  favor  of  rules  that 
have  the  effect  of  equalizing  bargaining 
power  in  part  because  many  new 
entrants  seek  to  enter  national  or 
regional  markets.  National  (as  opposed 
to  state)  rules  more  directly  address 
these  competitive  circumstances. 

48.  We  emphasize  that,  under  the 
statute,  parties  may  volimtarily 
negotiate  agreements  "without  regard 
to"  the  rules  that  we  establish  under 
sections  251  (b)  and  (c).  However,  fair 
negotiations  will  be  expedited  by  the 
promulgation  of  national  rules. 
Similarly,  state  arbitration  of 
interconnection  agreements  now  and  in 
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the  future  will  be  expedited  and 
simpliBed  by  a  clear  statement  of  terms 
that  must  be  included  in  every 
arbitrated  agreement,  absent  mutual 
consent  to  difiisrant  terms.  Such 
efficiency  and  predictability  should 
facilitate  entry  decisions,  and  in  turn 
enhance  opportunities  for  local 
exchange  competition.  In  addition,  for 
new  entrants  seeking  to  provide  service 
on  a  national  or  regional  basis, 
minimum  national  requirements  may 
reduce  the  need  for  designing  costly 
multiple  network  conBgurations  and  , 
marketing  strategies,  and  allow  more 
efficient  competition.  More  efficient 
competition  will,  in  turn,  benefit 
consumers.  Further,  national  rules  will 
reduce  the  need  for  competitors  to 
revisit  the  same  issue  in  51  different 
jurisdictions,  thereby  reducing 
administrative  burdens  and  litigation  for 
new  entrants  and  incumbents. 

49.  We  also  believe  that  some  expUcit 
national  standards  will  be  helpful  in 
enabling  the  Commission  and  the  states 
to  carry  out  other  responsibilities  imder 
the  1996  Act.  For  example,  national 
standards  will  enable  the  Commission 
to  address  issues  swiftly  if  the 
Commission  is  obligated  to  assume 
section  252  responsibilities  because  a 
state  commission  has  failed  to  act.  In 
addition,  BOCs  that  seek  to  offer  long 
distance  service  in  their  service  areas 
must  satisfy,  inter  alia,  a  "competitive 
checklist"  set  forth  in  section 
271(c)(2)(B).  Many  of  the  competitive 
checklist  provisions  require  compUance 
with  specific  provisions  of  section  251. 
For  example,  the  checklist  requires 
BCXIls  to  provide  "nondiscriminatory 
access  to  network  elements  in 
accordance  with  the  requirements  of 
sections  251(c)(3)  and  252(d)(1)."  Some 
national  rules  also  will  help  the  states, 
the  DOJ,  and  the  FCC  carry  out  their 
responsibilities  under  section  271,  and 
assist  BOCs  in  determining  what  steps 
must  be  taken  to  meet  the  requirements 
of  section  271(c)(2)(B),  the  competitive 
checklist.  In  addition,  national  rules 
that  establish  the  minimum 
requirements  of  section  251  will  provide 
states  with  a  consistent  standard  against 
which  to  conduct  the  fact-intensive 
process  of  verifying  checklist 
compliance,  the  DOJ  will  have 
standards  against  which  to  evaluate  the 
applications,  and  we  will  have 
standards  to  apply  in  adjudicating 
section  271  petitions  in  an  extremely 
compressed  time  frame.  Moreover,  we 
believe  that  establishing  minimum 
requirements  that  arbitrated  agreements 
must  satisfy  will  assist  states  in 
arbitrating  and  reviewing  agreements 
under  section  252,  particularly  in  light 


of  the  relatively  short  time  frames  for 
such  state  action.  While  some  states 
reject  the  idea  that  national  rules  will 
help  the  state  commissions  to  satisfy 
their  obligations  under  section  252  to 
mediate,  arbitrate,  and  review 
agreements,  other  states  have  welcomed 
national  rules,  at  least  with  respect  to 
certain  matters. 

50.  A  broad  range  of  parties  urge  the 
Commission  to  adopt  minimum 
requirements  that  would  permit  states  to 
impose  additional,  pro-competitive 
requirements  that  are  consistent  with 
the  1996  Act  to  address  local  or  state- 
specific  circumstances.  We  agree 
generally  that  many  of  the  rules  we 
adopt  should  establish  non-exhaustive 
requirements,  and  that  states  may 
impose  additional  pro-competitive 
requirements  that  are  consistent  with 
the  purpKJses  and  terms  of  the  1996  Act, 
including  our  regulations  established 
pursuant  to  section  251.  In  contrast,  we 
conclude  that  the  1996  Act  limits  the 
obligations  states  may  impose  on  non- 
incumbent  carriers.  See  infra.  Section 
XI.C.  We  also  anticipate  that  the  rules 
we  adopt  regarding  interconnection, 
services,  and  access  to  unbundled 
elements  will  evolve  to  accommodate 
developments  in  technology  and 
competitive  circumstances,  and  that  we 
will  continue  to  draw  on  state 
experience  in  applying  our  rules  and  in 
addressing  new  or  additional  issues.  We 
recognize  that  it  is  vital  that  we 
reexamine  our  rules  over  time  in  order 
to  reflect  developments  in  the  dynamic 
telecommunications  industry.  We 
cannot  anticipate  all  of  the  changes  that 
will  occur  as  a  result  of  technological 
advancements,  competitive 
developments,  and  practical  experience, 
particularly  at  the  state  level.  Therefore, 
ongoing  review  of  our  rules  is 
inevitable.  Moreover,  we  conclude  that 
arbitrated  agreements  must  permit 
parties  to  incorporate  changes  to  our 
national  rules,  or  to  applicable  state 
rules  as  such  changes  may  be  effective, 
without  abrogating  the  entire  contract. 
This  will  ensure  that  parties,  regardless 
of  when  they  enter  into  arbitrated 
agreements,  will  be  able  to  take 
advantage  of  all  applicable  Commission 
and  state  rules  as  they  evolve. 

51.  Some  parties  contend  that  even 
minimum  requirements  may  impede  the 
ability  of  state  commissions  to  take 
varying  approaches  to  address  particular 
circumstances  or  conditions.  We  agree 
with  the  contention  that,  although  there 
are  different  market  conditions  from  one 
area  to  another,  such  distinct  areas  do 
not  necessarily  replicate  state 
boundaries.  For  example,  virtually  all 
states  include  both  more  densely- 
populated  areas  and  sparsely  populated 


rural  areas,  and  all  include  both 
business  and  residential  areas.  Although 
each  state  is  unique  in  many  respects, 
demographic  and  other  differences 
among  states  do  not  suggest  that 
national  rules  are  inappropriate. 
Moreover,  even  though  it  may  not  be 
appropriate  to  impose  identical 
requirements  on  carriers  with  different 
network  technologies,  our  rules  are 
intended  to  accommodate  such 
differences.  See  infra.  Section  IV.E. 
(concluding  that  successful 
interconnection  or  access  to  an 
unbundled  element  at  a  particular  point 
in  the  network  creates  a  rebuttable 
presumption  that  such  interconnection 
or  access  is  technically  feasible  at 
networks  that  employ  substantially 
similar  facilities).  We  agree  with  parties, 
such  as  the  Ohio  Consumers'  Counsel, 
that  physical  networks  are  not  designed 
on  a  state-by-state  basis.  Ohio 
Consumers'  Counsel  comments  at  4. 
Some  parties  have  argued  that  explicit 
national  standards  will  delay  the 
emergence  of  local  telephone 
competition,  but  none  has  offered 
persuasive  evidence  to  substantiate  that 
claim,  and  new  entrants 
overwhelmingly  favor  strong  national 
rules.  We  conclude,  for  the  reasons  set 
forth  above,  that  some  national  rules 
will  enhance  opportunities  for  local 
competition,  and  we  have  chosen  to 
adopt  national  rules  where  necessary  to 
establish  the  minimum  requirements  for 
a  nationwide  pro-competitive  policy 
framework. 

52.  We  disagree  with  those  parties 
that  claim  we  are  trying  to  impose  a 
uniformity  that  Congress  did  not  intend. 
Variations  among  interconnection 
agreements  will  exist,  because  parties 
may  negotiate  their  own  terms,  states 
may  impose  additional  requirements 
that  differ  from  state  to  state,  and  some 
terms  are  beyond  the  scope  of  this 
Report  and  Order.  We  conclude, 
however,  that  establishing  certain  rights 
that  are  available,  through  arbitration,  to 
all  requesting  carriers,  will  help  advise 
parties  of  their  minimum  rights  and 
obligations,  and  will  help  speed  the 
negotiation  process.  In  effect,  the 
Commission's  rules  will  provide  a 
national  baseline  for  terms  and 
conditions  for  all  arbitrated  agreements. 
Our  rules  also  may  tend  to  serve  as  a 
useful  guide  for  negotiations  by  setting 
forth  minimum  requirements  that  will 
apply  to  parties  if  they  are  unable  to 
reach  agreement.  This  is  consistent  with 
the  broad  delegation  of  authority  that 
Congress  gave  the  Commission  to 
implement  the  requirements  set  forth  in 
section  251. 

53.  We  also  believe  that  national  rules 
will  assist  smaller  carriers  that  seek  to 
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provide  competitive  local  service.  As 
noted  above,  national  rules  will  greatly 
reduce  the  neqd  for  small  carriers  to 
expend  their  limited  resources  securing 
their  right  to  interconnection,  services, 
and  network  elements  to  which  they  are 
entitled  under  the  1996  Act.  This  is 
particularly  tr^e  with  respect  to  discrete 
geographic  markets  that  include  areas  in 
more  than  one  state.  We  agree  with  the 
Small  Business  Administration  that 
national  rules  will  reduce  delay  and 
lower  transaction  costs,  which  impose 
particular  hardships  for  small  entities 
that  are  Ukely  to  have  less  of  a  Hnandal 
cushion  than  larger  entities.  In  addition, 
even  a  small  phsvider  may  wish  to  enter 
more  than  ono  market,  and  national 
rules  will  create  economies  of  scale  for 
entry  into  multiple  markets.  We  reject 
the  position  advocated  by  some  parties 
that  we  should  not  adopt  national  rules 
because  such  rules  will  be  particularly 
burdensome  for  small  or  rural 
incimibent  LECs.  We  note,  however, 
that  section  2Sl(f)  provides  reUef  firom 
some  of  our  rules. 

54.  We  recognize  the  concern  of  many 
state  commissions  that  the  Commission 
not  undermine  or  reverse  existing  state 
efforts  to  foster  local  competition.  We 
believe  that  Congress  did  not  intend  for 
us  needlessly  to  disrupt  the  pro- 
competitive  actons  some  states  already 
have  taken  thtk  are  both  consistent  with 
the  1996  Act  a»id  our  rules 
implementing  section  251.  We  beUeve 
our  rules  will  in  many  cases  be 
consistent  with  pro-competitive  actions 
already  taken  by  states,  and  in  fact, 
many  of  the  rules  we  adopt  are  based 
directly  on  exjsting  state  commission 
actions.  We  al^  intend  to  continue  to 
reflect  states'  Experiences  as  we  revise 
our  rules.  We  tlso  recognize,  however, 
that  in  at  leastisome  instances  existing 
state  requirements  will  not  be  consistent 
with  the  statute  and  our  implementing 
rules.  It  wiU  be  necessary  in  those 
instances  for  the  subject  states  to  amend 
their  rules  and  alter  their  decisions  to 
conform  to  ou^  rules.  In  our  judgment, 
national  rules  are  highly  desirable  to 
achieve  Congress's  goal  of  a  pro- 
competitive  national  poUcy  framework 
for  the  telecoiiimunications  industry. 

B.  Suggested  Approaches  for  FCC  Rules 

1.  Discussion  j 

55.  We  intend  to  adopt  minimum 
requirements  in  this  proceeding;  states 
may  impose  additional  pro-competitive 
requirements  ihat  are  consistent  with 
the  Act  and  oir  rules.  We  decline  to 
adopt  a  "preferred  outcomes"  approach, 
because  such  &n  approach  would  fail  to 
establish  explicit  national  standards  for 
arbitration,  an  d  would  fail  to  provide 


sufficient  guidance  to  the  parties' 
options  in  negotiations.  To  the  extent 
that  parties  advocate  "preferred 
outcomes"  from  which  the  parties  could 
deviate  in  arbitrated  agreements,  we 
reject  such  a  proposal,  because  we 
conclude  that  it  would  not  provide  the 
benefits  conferred  by  establishing 
"default"  requirements.  To  the  extent 
that  commenters  advocate  a  regulatory 
approach  that  would  require  parties  to 
justify  a  negotiated  result  different  from 
the  preferred  outcomes,  we  beUeve  that 
such  an  approach  would  impose  greater 
constraints  on  voluntarily  negotiated 
agreements  than  the  1996  Act  permits. 
Under  the  1996  Act,  parties  may  freely 
negotiate  any  terms  without  justifying 
deviation  from  "preferred  outcomes." 
The  only  restriction  on  such  negotiated 
agreements  is  that  they  must  be  deemed 
by  the  state  commission  to  be 
nondiscriminatory  and  consistent  with 
the  public  interest,  under  the  standards 
set  forth  in  section  252(e)(2)(A).  hi 
response  to  the  Illinois  Commission's 
suggestion  that  we  adopt  a  process  by 
which  states  may  seek  waivers  of  our 
rules,  we  note  that  Commission  rules 
already  provide  for  waiver  of  our  rules 
under  certain  circiunstances.  We 
decline  to  adopt  a  special  waiver 
process  in  this  proceeding. 

56.  We  intend  our  rules  to  give 
guidance  to  the  parties  regarding  their 
rights  and  obUgations  under  section 
251.  The  specificity  of  our  rules  varies 
with  respect  to  different  issues;  in  some 
cases,  we  identify  broad  principles  and 
leave  to  the  states  the  determination  of 
what  specific  requirements  are 
necessary  to  satisfy  those  principles.  In 
other  cases,  we  find  that  local  telephone 
competition  will  be  better  served  by 
establishing  specific  requirements.  In 
each  of  the  sections  below,  we  discuss 
the  basis  for  adopting  particular 
national  principles  or  rules. 

57.  We  also  believe  that  we  should 
periodically  review  and  amiend  our 
rules  to  take  into  account  experiences  of 
carriers  and  states,  technological 
changes,  and  market  developments.  The 
actions  we  take  here  are  fully  responsive 
to  Congress's  mandate  that  we  complete 
all  actions  necessary  to  establish 
regulations  to  implement  the 
requirements  of  section  251  by  August 
8, 1996.  We  nevertheless  retain 
authority  to  refine  or  augment  our  rules, 
or  to  follow  a  different  course,  after 
developing  some  practical  experience 
wilh  the  rules  adopted  herein.  It  is 
beyond  doubt  that  the  Commission  has 
ongoing  rulemaking  authority.  For 
example,  section  4(i)  provides  that  the 
Commission  "may  perform  any  and  all 
acts,  make  such  rules  and  regulations, 
and  issue  such  orders,  not  inconsistent 


with  the  Act,  as  may  be  nef»ssary  in  the 
execution  of  its  functions."  Section  4(j) 
provides  that  the  Commission  "may 
conduct  its  proceedings  in  such  manner 
as  will  best  conduce  to  the  proper 
dispatch  and  to  the  ends  of  justice."  We 
agree  with  Sprint,  the  Illinois 
Commission,  and  other  parties  that  we 
should  address  in  this  rulemaking  the 
most  important  issues,  and  continue  to 
refine  our  rules  on  an  ongoing  basis  to 
address  additional  or  unanticipated 
issues,  and  especially  to  learn  frt)m  the 
decisions  and  experiences  of  the  states. 
We  also  reject  the  argument  of 
Margaretville  Telephone  Company  that 
the  1996  Act  constitutes  an 
unconstitutional  taking  because  it  seeks 
to  deprive  inciunbent  LECs  of  their 
"reasonable,  investment-backed 
expectation  to  hold  competitive 
advantages  over  new  market  entrants." 

C.  Legal  Authority  of  the  Commission  to 
Establish  Rules  Applicable  to  Intrastate 
Aspects  of  Interconnection,  Services, 
and  Unbundled  Network  Elements 

1.  Background 

58.  In  the  NPRM,  we  tentatively 
concluded  that  Congress  intended 
sections  251  and  252  to  apply,  and  that 
our  rules  should  apply,  to  both 
interstate  and  intrastate  aspects  of 
interconnection,  services,  and  access  to 
network  elements.  We  stated  in  the 
isfPRM  that  it  would  seem  to  make  little 
sense,  in  terms  of  economics  or 
technology,  to  distinguish  between 
interstate  and  intrastate  components  for 
purposes  of  sections  251  and  252.  We 
also  beUeved  that  such  a  distinction 
would  appear  to  be  inconsistent  with 
Congress's  desire  to  establish  a  national 
poUcy  framework  for  interconnection 
and  other  issues  critical  to  achieving 
local  competition.  We  sought  comment 
on  these  tentative  conclusions. 

59.  We  further  tentatively  concluded 
in  the  NPRM  that  section  2(b)  of  the 
1934  Act  does  not  require  a  contrary 
conclusion^Section  2(b)  states  that, 
except  as  provided  in  certain 
enumerated  sections  not  including 
sections  251  and  252,  "nothing  in  [the 
1934]  Act  shall  be  construed  to  apply  or 
to  give  to  the  Commission  jurisdiction 
with  respect  to  *  *  *  charges, 
classifications,  practices,  services, 
facihties,  or  regulations  for  or  in 
connection  with  intrastate 
communication  service  by  wire  or  radio 
of  any  carrier  *   *   *."  We  noted  in  the 
NPRM  that  sections  251  and  252  do  not 
alter  the  jurisdictional  division  of 
authority  with  respect  to  matters  falling 
outside  the  scope  of  these  provisions. 
For  example,  rates  charged  to  end  users 
for  local  exchange  service  have 
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traditionally  been  subject  to  state 
authority,  and  will  continue  to  be. 

2.  Discussion 

60.  We  conclude  that,  in  enacting 
sections  251, 252,  and  253,  Congress 
created  a  regulatory  system  that  differs 
signiHcantly  from  the  dual  regvdatory 
system  it  established  in  the  1934  Act. 
According  to  Senator  Pressler,  "Progress 
is  being  stymied  by  a  morass  of 
regulatory  barriers  which  balkanize  the 
telecommunications  industry  into 
protective  enclaves.  We  need  to  design 

a  national  policy  framework — a  new 
regulatory  paradigm  for 
telecommunications — which 
accommodates  and  accelerates 
technological  change  and  innovation." 
141  Cong.  Rec.  S7881-2,  S7886  (June  7, 
1995)  (emphasis  added).  According  to 
Representative  Fields,  "[Congress]  is 
decompartmentalizing  segments  of  the 
telecommunications  industry,  opening 
the  floodgates  of  competition  through 
deregulation,  and  most  importantly, 
giving  consumers  choice  *  *  *  ",  142 
Cong.  Rec.  Hi  149  (Feb.  1, 1996).  That 
Act  generally  gave  jurisdiction  over 
interstate  matters  to  the  FCC  and  over 
intrastate  matters  to  the  states.  The  1996 
Act  alters  this  framework,  and  expands 
the  applicability  of  both  national  rules 
to  historically  intrastate  issues,  and  state 
rules  to  historically  interstate  issues.  For 
example,  section  253(a)  suggests  that 
states  may  establish  regulations 
regarding  interstate  as  well  as  intrastate 
matters.  Indeed,  many  provisions  of  the 
1996  Act  are  designed  to  open 
telecommunications  markets  to  all 
potential  service  providers,  without 
distinction  between  interstate  and 
intrastate  services. 

61.  For  the  reasons  set  forth  below,  we 
hold  that  section  251  authorizes  the  FCC 
to  establish  regulations  regarding  both 
interstate  and  intrastate  aspects  of 
interconnection,  services,  and  access  to 
unbundled  elements.  We  also  hold  that 
the  regulations  the  Commission 
establishes  piu^uant  to  section  251  are 
binding  upon  states  and  carriers  and 
section  2(b)  does  not  limit  the 
Commission's  authority  to  establish 
regulations  governing  intrastate  matters 
pursuant  to  section  251.  Similarly,  we 
find  that  the  states'  authority  pursuant 
to  section  252  also  extends  to  both 
interstate  and  intrastate  matters. 
Although  we  recognize  that  these 
sections  do  not  contain  an  explicit  grant 
of  intrastate  authority  to  the 
Commission  or  of  interstate  authority  to 
the  states,  we  nonetheless  find  that  this 
interpretation  is  the  only  reasonable 
way  to  reconcile  the  various  provisions 
of  sections  251  and  252,  and  the  statute 
as  a  whole.  As  we  indicated  in  the 


NPRM,  it  would  make  little  sense  in 
terms  of  economics  or  technology  to 
distinguish  between  interstate  and 
intrastate  components  for  purposes  of 
sections  251  and  252.  We  believe  that 
this  interpretation  is  the  most 
reasonable  one  in  Ught  of  our 
expectation  that  marketing  and  product 
offerings  by  telecommunications 
carriers  will  diminish  or  eliminate  the 
significance  of  interstate-intrastate 
distinctions. 

62.  We  view  sections  251  and  252  as 
creating  parallel  jurisdiction  for  the  FCC 
and  the  states.  These  sections  require 
the  FCC  to  establish  implementing  rules 
to  govern  interconnection,  resale  of 
services,  access  to  unbundled  network 
elements,  and  other  matters,  and  direct 
the  states  to  follow  the  Act  and  those 
rules  in  arbitrating  and  approving 
arbitrated  agreements  under  sections 
251  and  252.  Among  other  things,  the 
fact  that  the  Commission  is  required  to 
assume  the  state  commission's 
responsibilities  if  the  state  commission 
fails  to  carry  out  its  section  252 
responsibilities  gives  rise  to  the 
inevitable  infierence  that  both  the  states 
and  the  FCC  are  to  address  the  same 
matters  through  their  parallel 
jurisdiction  over  both  interstate  and 
intrastate  matters  under  sections  251 
and  252. 

63.  The  only  other  possible 
interpretations  would  be  that:  (1) 
sections  251  and  252  address  only 
interstate  aspects  of  interconnection, 
services,  and  access  to  unbundled 
elements;  (2)  the  provisions  address 
only  the  intrastate  aspects  of  those 
issues;  or  (3)  the  FCC's  role  is  to 
establish  rules  for  ijiterstate  aspects,  and 
the  states'  role  is  to  arbitrate  and 
approve  agreements  on  intrastate 
aspects.  As  explained  below,  none  of 
these  interpretations  withstands 
examination.  Accordingly,  we  conclude 
that  sections  251  and  252  address  both 
interstate  and  intrastate  aspects  of 
interconnection  services  and  access  to 
unbundled  elements. 

64.  Some  parties  have  argued  that  our 
authority  under  section  251  is  limited 
by  section  2(b).  Ordinarily,  in  light  of 
section  2(b),  we  would  interpret  a 
provision  of  the  Communications  Act  as 
addressing  only  the  interstate 
jurisdiction  unless  the  provision  (as 
well  as  section  2(b)  itself)  provided 
otherwise.  That  interpretation  is 
contradicted  in  this  case,  however,  by 
strong  evidence  in  the  statute  that  the 
local  competition  provisions  of  the  1996 
Act  are  directed  to  both  intrastate  and 
interstate  matters.  For  example,  section 
251(c)(2),  the  interconnection 
requirement,  requires  LECs  to  provide 
interconnection  "for  the  transmission 


and  routing  of  telephone  exchange 
service  and  exchange  access."  Because 
telephone  exchange  service  is  a  local, 
intrastate  service,  section  251(c)(2) 
plainly  addresses  intrastate  service,  but 
it  also  addresses  interstate  exchange 
access.  In  addition,  we  note  that  in 
section  253,  the  statute  explicitly 
authorizes  the  Commission  to  preempt 
intrastate  and  interstate  barriers  to 
entry. 

65.  More  generally,  if  these  sections 
are  read  to  address  only  interstate 
services,  the  grant  of  substantial 
responsibiUties  to  the  states  under 
section  252  is  incongruous.  A  statute 
designed  to  develop  a  national  policy 
framework  to  promote  local  comp>etition 
cannot  reasonably  be  read  to  reduce 
significantly  the  FCC's  traditional 
jurisdiction  over  interstate  matters  by 
delegating  enforcement  responsibilities 
to  the  states,  unless  Congress  intended 
also  to  implement  its  national  policies 
by  enhancing  our  authority  to 
encompass  rulemaking  authority  over 
intrastate  interconnection  matters.  The 
legislative  history  is  replete  with 
statements  indicating  that  Congress 
meant  to  address  intrastate  local 
exchange  competition.  For  instance. 
Senator  Lott  stated  that  "[i|n  addressing 
local  and  long  distance  issues,  creating 
an  open  access  and  sound 
interconnection  policy  was  the  key 
objective  *   *   *  "  141  Cong.  Rec.  S7906 
(June  7, 1995)  (emphasis  added). 
Representative  Markey  noted  that  "we 
take  down  the  barriers  of  local  and  long 
distance  and  cable  company,  satellite, 
computer  software  entry  into  any 
business  they  want  to  get  in."  142  Cong. 
Rec.  H1151  (Feb.  1, 1996)  (emphasis 
added). 

66.  Some  parties  argue  that  section 
251  addresses  solely  intrastate  matters. 
We  do  not  find  this  argument 
persuasive.  Under  this  narrow  view, 
section  251(c)(6)  requiring  incumbent 
LECs  to  offer  physical  collocation  would 
apply  only  to  equipment  used  for 
intrastate  services,  while  new  entrants 
would  be  limited  to  the  use  of  virtual 
collocation  for  equipment  used  in  the 
provision  of  interstate  services, 
pursuant  to  the  decision  in  Bell 
Atlantic.  Bell  Atlantic  Telephone 
Companies  v.  FCC,  24  F.3d  1441  (D.C. 
Cir.  19941  [Bell  Atlantic)  (holding  that 
the  Commission  did  not  have  authority 
to  require  physical  collocation  for  the 
provision  of  interstate  services).  Such  an 
interpretation  would  force  new  entrants 
to  use  different  methods  of  collocation 
based  on  the  jurisdictional  nature  of  the 
traffic  involved,  and  would  thereby 
greatly  increase  new  entrants'  costs. 
Moreover,  such  an  interpretation  would 
fail  to  give  effect  to  Congress's  intent  in 
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enacting  section  251(c)(6)  to  reverse  the 
resuh  reached  in  Bell  Atlantic.  The 
language  in  this  House  bill  which  closely 
matches  the  language  that  appears  in 
section  251(c)(6),  noted  that  a  provision 
requiring  physical  collocation  was 
necessary  "because  a  recent  court 
decision  indidates  that  the  Commission 
lacks  authority  under  the 
Communications  Act  to  order  physical 
collocation."  H-R.  Rep.  No.  204,  pt.  I, 
104th  Cong.,  list  Sess.,  at  73  (1995). 

67.  Another  factor  that  makes  clear 
that  sections  251  and  252  did  not 
address  exclusively  intrastate  matters  is 
the  provision  in  section  251(g), 
"Continued  Enforcement  of  Exchange 
Access  and  In(ercoiuiection 
Requirements."  That  section  provides 
that  BOCs  must  follow  the 
Commission's; "equal  access  and 
nondiscriminatory  interconnection 
restrictions  (including  receipt  of 
compen.sation)"  until  they  are  explicitly 
superseded  by  Commission  regulations 
after  the  date  if  enactment  of  the  1996 
Act.  This  provision  refers  to  existing 
Commission  rules  governing  interstate 
matters,  and  therefore  it  contradicts  the 
argiunent  that  section  251  addresses 
intrastate  matljers  exclusively. 

68.  Nor  doe^  the  savings  clause  of 
section  251(i)  require  us  to  conclude 
that  sections  25\  and  252  address  only 
intrastate  issues.  Section  251(i)  provides 
that  "(nlothint  in  this  section  shall  be 
construed  to  limit  or  otherwise  affect 
the  Commission's  authority  under 
section  201."  "this  subsection  merely 
affirms  that  the  Commission's 
preexisting  auihority  under  section  201 
continues  to  a^ply  for  purely  interstate 
activities.  It  does  not  act  as  a  limitation 
on  the  agency's  authority  under  section 
251. 

69.  As  to  tho  third  passible 
interpretation,  the  FCC's  role  is  to 
establish  rule^  for  only  the  interstate 
aspects  of  intekt:onnection,  and  the 
states'  role  is  ijo  arbitrate  and  approve 
only  the  intra^ate  aspects  of 
interconnection  agreements.  No 
commenters  support  this  position,  and 
we  find  that  ill  would  be  inconsistent 
with  the  1996  JAct  to  read  into  sections 
251  and  252  stich  a  distinction.  The 
statute  explicitly  contemplates  that  the 
states  are  to  comply  with  the 
Commission's! rules,  and  the 
Commission  is  required  to  assume  the 
state  commission's  responsibilities  if  the 
state  commis^on  fails  to  act  to  carry  out 
its  section  25^  responsibilities.  Thus, 
we  believe  the  only  logical  conclusion 

is  that  the  Coitiraission  and  the  states 
have  parallel  jurisdiction.  We  conclude, 
therefore,  thati  these  sections  can  only 
logically  be  reed  to  address  both 
interstate  and  intrastate  aspects  of 


interconnection,  services,  and  access  to 
unbundled  network  elements,  and  thus 
to  grant  the  Commission  authority  to 
estabUsh  regulations  under  251,  binding 
on  both  carriers  and  states,  for  both 
interstate  and  intrastate  aspects. 

70.  Section  2(b)  of  the  Act  does  not 
require  a  di^rent  conclusion.  Section 
2(b)  provides  that,  except  as  provided  in 
certain  enumerated  sections  not 
including  sections  251  and  252, 
"nothing  in  (the  1934]  Act  shall  be 
construed  to  apply  or  to  give  to  the 
Commission  jurisdiction  with  respect  to 
*  *  *  charges,  classifications,  practices, 
services,  facilities,  or  regulations  for  or 
in  connection  with  intrastate 
communication  service  by  wire  or  radio 
of  any  carrier*  *  *".  As  stated  above, 
however,  we  have  foimd  that  sections 
251  and  252  do  apply  to  "charges, 
classifications,  practices,  services, 
facihUes,  or  regulations  for  or  in 
connection  with  intrastate 
communication  service."  In  enacting 
sections  251  and  252  after  section  2(b), 
and  squarely  addressing  therein  the 
issue  of  interstate  and  intrastate 
jurisdiction,  we  find  that  Congress 
intended  for  sections  251  and  252  to 
take  precedence  over  any  contrary 
implications  based  on  section  2(b)..We 
note  also,  that  in  enacting  the  1996  Act, 
there  are  other  instances  where 
Congress  indisputably  gave  the 
Commission  intrastate  jurisdiction 
without  amending  section  2(b).  For 
instance,  section  251(e)(1)  provides  that 
"[tjhe  Commission  shall  have  exclusive 
jurisdiction  over  those  portions  of  the 
North  American  Numbering  Plan  that 
pertain  to  the  United  States."  Section 
253  directs  the  FCC  to  preempt  state 
regulations  that  prohibit  the  ability  to 
provide  intrastate  services.  Section 
276(b)  directs  the  Commission  to 
"establish  a  per  call  compensation  plan 
to  ensure  that  payphone  service 
providers  are  &irly  compensated  for 
each  and  every  completed  intrastate  and 
interstate  call."  Section  276(d)  provides 
that  "[tlo  the  extent  that  any  State 
requirements  are  inconsistent  with  the 
Commission's  regulations,  the 
Commission's  regulations  on  such 
matters  shall  preempt  such  State 
requirements."  None  of  these  provisions 
is  specifically  excepted  fit)m  section 
2(b),  yet  all  of  them  explicitly  give  the 
FCC  jurisdiction  over  intrastate  matters. 
Thus,  we  believe  that  the  lack  of  an 
explicit  exception  in  section  2(b)  should 
not  be  read  to  require  an  interpretation 
that  the  Commission's  jurisdiction 
under  sections  251  and  252  is  limited  to 
interstate  services.  A  contrary  holding 
would  nullify  several  explicit  grants  of 
authority  to  the  FCC,  noted  above,  and 


would  render  parts  of  the  statute 
meaningless.  . 

71.  Some  parties  find  significance  in 
the  fact  that  earlier  drafts  of  the 
legislation  would  have  amended  section 
2(h)  to  make  an  exception  for  Part  n  of 
Title  n,  including  section  251,  but  the 
enacted  version  did  not  include  that 
exception.  These  parties  argue  that  this 
change  in  drafting  demonstrates  an 
intention  by  Congress  that  the 
limitations  of  section  2(b)  remain  fully 
in  force  wdth  regard  to  sections  251  and 
252.  We  find  this  argument 
unpersuasive. 

72.  Parties  that  attach  significance  to 
the  omission  of  the  proposed 
amendment  of  section  2(b)  rely  on  a  rule 
of  statutory  construction  providing  that, 
when  a  provision  in  a  prior  draft  is 
altered  in  the  final  legislation.  Congress 
intended  a  change  from  the  prior 
version.  This  rule  of  statutory 
construction  has  been  rejected, 
however,  when  changes  fi-om  one  draft 
to  another  are  not  explained.  In  this 
instance,  the  only  statement  &t>m 
Congress  regarding  the  meaning  of  the 
omission  of  the  section  2(b)  amendment 
appears  in  the  Joint  Explanatory 
Statement  of  the  Conference  Report. 
According  to  the  Joint  Explanatory 
Statement,  all  differences  between  the 
Senate  Bill,  the  House  Amendment,  and 
the  substitute  reached  in  conference  are 
noted  therein  "except  for  clerical 
corrections,  conforming  changes  made 
necessary  by  agreements  reached  by  the 
conferees,  and  minor  drafting  and 
clerical  changes."  Because  the  Joint 
Explanatory  Statement  did  not  address 
the  removal  of  the  section  2(b) 
amendment  from  the  final  bill,  the 
logical  inference  is  that  Congress 
regarded  the  change  as  an 
inconsequential  modification  rather 
than  a  significant  alteration.  Moreover, 
it  seems  implausible  that,  by  selecting 
the  final  version.  Congress  intended  a 
radical  alteration  of  the  Commission's 
authority  under  section  251,  given  the 
total  lack  of  legislative  history  to  that 
effect.  We  conclude  that  elimination  of 
the  proposed  amendment  of  section  2(b) 
was  a  nonsubstantive  change  because, 
as  AT&T  contends,  such  amendment 
was  unnecessary  in  light  of  the  grants  of 
authority  under  sections  251  and  252, 
and  would  have  had  no  practical  effect. 

73.  Some  parties  have  argued  that,  to 
the  extent  that  sections  251  and  252 
address  intrastate  matters,  the 
Commission's  rulemaking  authority 
under  those  sections  is  limited  to  those 
instances  where  Commission  action 
regarding  intrastate  matters  is 
specifically  mandated,  such  as  number 
administration.  We  disagree.  There  is  no 
language  limiting  the  Commission's 
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authority  to  establish  rules  under 
section  251.  To  the  contrary,  section 
251(d)(1)  affirmatively  requires 
Commission  rules,  stating  that  "the 
Commission  shall  complete  all  actions 
necessary  to  implement  the 
requirements  of  this  section."  Pursuant 
to  sections  4(i),  201(b),  and  303(r)  of  the 
Act,  the  Commission  generally  has 
rulemaking  authority  to  implement  all 
provisions  of  the  Communications  Act. 
Courts  have  held  that  the  Commission, 
pursuant  to  its  general  rulemaking 
authority,  has  "expansive"  rather  than 
limited  powers.  Further,  where 
Congress  has  expressly  delegated  to  the 
Commission  rulemaking  responsibility 
with  respect  to  a  particular  matter,  such 
delegation  constitutes  "something  more 
than  the  normal  grant  of  authority 
permitting  an  agency  to  make  ordinary 
rules  and  regulations  *  *  *".  Indeed,  to 
read  these  provisions  otherwise  would 
negate  the  requirement  that  states 
ensure  that  arbitrated  agreements  are 
consistent  with  the  Commission's  rules. 
Thus,  the  explicit  rulemaking 
requirements  pointed  out  by  some  of  the 
parties  is  best  read  as  giving  the 
Commission  more  jurisdiction  than 
usual,  not  less.  We  believe  that  the 
delegation  of  authority  set  forth  in 
section  251(d)(1)  is  "expansive"  and  not 
limited.  We  therefore  reject  assertions 
that  the  Commission  has  authority  to 
establish  regulations  regarding  intrastate 
matters  only  with  respect  to  certain 
provisions  of  section  251,  such  as 
number  administration. 

74.  Moreover,  the  Court  in  Louisiana 
PSC  does  not  suggest  a  different  result. 
The  reasoning  in  Louisiana  PSC  appUes 
to  the  dual  regulatory  system  of  the 
1934  Act.  As  set  forth  above,  however, 
in  sections  251-253,  Congress  amended 
the  dual  regulatory  system  that  the 
Court  addressed  in  Louisiana  PSC.  As  a 
result,  preemption  in  this  case  is 
governed  by  the  usual  rule,  also 
recognized  in  Louisiana  PSC,  that  an 
agency,  acting  within  the  scope  of  its 
delegated  authority,  may  preempt 
inconsistent  state  regulation.  As 
discussed  above,  Congress  here  has 
expressed  an  intent  that  our  rules  apply 
to  intrastate  interconnection,  services, 
and  access  to  network  elements. 
Therefore,  Louisiana  PSC  does  not 
foreclose  our  adoption  of  regulations 
under  section  251  to  govern  intrastate 
matters. 

75.  Parties  have  raised  other 
arguments  suggesting  that  the 
Commission  lacks  authority  over 
intrastate  matters.  We  are  not  persuaded 
by  the  argument  that  sections  256(c)  and 
261,  as  well  as  section  601(c)  of  the 
1996  Act,  evince  an  intent  by  Congress 
to  preserve  states'  exclusive  authority 


over  intrastate  matters.  In  fact,  section 
261  supports  the  finding  that  the 
Commission  may  establish  regulations 
regarding  intrastate  aspects  of 
interconnection,  services  and  access  to 
unbundled  elements  that  the  states  may 
not  supersede.  Section  261(b)  generally 
permits  states  to  enforce  regulations 
prescribed  prior  to  the  date  of 
enactment  of  the  1996  Act,  and  to 
prescribe  regulations  after  such  date,  if 
such  regulations  are  not  inconsistent 
with  the  provisions  of  Part  11  of  Title  n. 
Section  261(c)  specifically  provides  that 
nothing  in  Part  II  of  Title  II  "precludes 
a  State  from  imposing  requirements  on 
a  telecommunications  carrier  for 
intrastate  services  that  are  necessary  to 
further  competition  in  the  provision  of 
telephone  exchange  service  or  exchange 
access,  as  long  as  the  State's 
requirements  are  not  inconsistent  with 
this  part  or  the  Commission's 
regulatioiJs  to  implement  this  part. "  We 
conclude  that  state  access  and 
interconnection  obligations  referenced 
in  section  251(d)(3)  fall  within  the  scope 
of  section  261(c).  Section  261(c),  as  the 
more  specific  provision,  controls  over 
section  261(b)  for  matters  that  fall 
within  its  scope.  We  note,  too,  that 
section  261(c)  encompasses  all  state 
requirements.  It  is  not  limited  to 
requirements  that  were  prescribed  prior 
to  the  enactment  of  the  1996  Act.  By 
providing  that  state  requirements  for 
intrastate  services  must  be  consistent 
with  the  Commission's  regulations, 
section  261(c)  buttresses  our  conclusion 
that  the  Commission  may  establish 
regulations  regarding  intrastate  aspects 
of  interconnection,  services,  and  access 
to  unbundled  elements. 

76.  Section  601  of  the  1996  Act  and 
section  256  also  are  consistent  with  our 
conclusion.  Section  601(c)  of  the  1996 
Act  provides  that  the  Act  and  its 
amendments  "shall  not  be  construed  to 
modify,  impair,  or  supersede  Federal, 
State,  or  local  law  unless  expressly  so 
provided  in  such  Act  or  amendments." 
We  conclude  that  section  251(d)(1), 
which  requires  the  Commission  to 
"establish  regulations  to  implement  the 
requirements  of  this  section,"  and 
section  261  (c),  were  expressly  intended 
to  modify  federal  and  state  law  and 
jurisdictional  authority. 

77.  Section  256,  enUtled 
"Coordination  for  Interconnectivity," 
has  no  direct  bearing  on  the  issue  of  the 
Commission's  authority  under  section 
251,  because  it  provides  only  that 
"(njothing  in  this  section  shall  be 
construed  as  expanding  or  limiting  any 
authority  that  the  Commission  may  have 
under  law  in  effect  before  the  date  of 
enactment  of  the  Telecommunications 
Act  of  1996."  That  provision  is  relevant. 


however,  as  a  contrast  to  section  251. 
which  does  not  contain  a  similar 
statement  that  the  scope  of  the 
Commission's  authority  is  unchanged 
by  section  251.  Russello  v.  United 
States.  464  U.S.  16,  23  (1983);  Cramer 
V.  Internal  Revenue  Service.  64  F.3d 
1406,  1412  (9th  Qr.  1995)  (where 
Congress  includes  a  provision  in  one 
section  of  statute  but  omits  it  in  another 
section  of  the  same  Act,  it  should  not  be 
implied  where  it  is  excluded). 

78.  We  further  conclude  that  the 
Commission's  regulations  under  section 
251  are  binding  on  the  states,  even  with 
respect  to  intrastate  issues.  Section  252 
provides  that  the  agreements  state 
commissions  arbitrate  must  comply 
with  the  Commission's  regulations 
established  pursuant  to  section  251.  In 
addition,  section  253  requires  the 
Commission  to  preempt  state  or  local 
regulations  or  requirements  that 
"prohibit  or  have  the  effect  of 
prohibiting  the  ability  of  any  entity  to 
provide  any  interstate  or  intrastate 
telecommunications  service."  As 
discussed  above,  section  261(c)  provides 
further  support  for  the  conclusion  that 
states  are  bound  by  the  regulations  the 
Commission  establishes  under  section 
251. 

79.  We  disagree  with  claims  that 
section  251(d)(3)  "grandfathers" 
existing  state  regulations  that  are 
consistent  with  the  1996  Act,  and  that 
such  state  regulations  need  not  comply 
with  the  Commission's  implementing 
regulations.  Section  251(d)(3)  only 
specifies  that  the  Commission  may  not 
preclude  enforcement  of  state  access 
and  interconnection  requirements  that 
are  consistent  with  section  251,  and  that 
do  not  substantially  prevent 
implementation  of  the  requirements  of 
section  251  or  the  purposes  of  Part  II  of 
Title  n.  In  this  Report  and  Order,  we  set 
forth  only  such  rules  that  we  believe  are 
necessary  to  implement  fully  section 
251  and  the  purposes  of  Part  II  of  Title 
II.  Thus,  state  regulations  that  are 
inconsistent  with  our  rules  may 
"substantially  prevent  implementation 
of  the  requirements  of  this  section  and 
the  purposes  of  (Part  II  of  Title  IIJ." 

80.  We  are  not  persuaded  by 
arguments  that,  because  other 
provisions  of  the  1996  Act  specifically 
require  states  to  comply  with  the 
Commission's  regulations,  the  absence 
of  such  requirement  in  section  251(d)(3) 
indicates  that  Congress  did  not  intend 
such  compliance.  Section  251(d)(3) 
permits  states  to  prescribe  and  to 
enforce  access  and  interconnection 
requirements  only  to  the  extent  that 
such  requirements  "are  consistent  with 
the  requirements"  of  section  251  and  do 
not  "substantially  prevent 
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implementation"  of  the  requirements  of 
section  251  and  the  purposes  of  Part  11 
of  Title  11.  The  Commission  is  required 
to  establish  regulations  to  "implement 
the  requirements  of  the  section." 
Therefore,  in  order  to  be  consistent  with 
the  requirements  of  section  251  and  not 
"substantially  prevent"  implementation 
of  section  251  or  Part  II  of  Title  0,  state 
requirements  must  be  consistent  with 
the  FCC's  implementing  regulations. 

D.  Commissipn's  Legal  Authority  and 
the  Adoptioii  of  National  Pricing  Rules 

1.'  Background 

81.  In  the  NPRM,  we  sought  comment 
on  our  tentative  conclusion  that  sections 
251  (c)(2).  (cl3),  and  (c)(6)  establish  the 
Commission's  legal  authority  under 
section  251(d)  to  adopt  pricing  rules  to 
ensure  that  tl)e  rates,  terms,  and 
conditions  for  interconnection,  access  to 
unbundled  network  elements,  and 
collocation  are  just,  reasonable,  and 
nondiscriminatory.  We  also  sought 
comment  on  biu*  tentative  conclusion 
that  sections  251(b)(5)  and  251(c)(4) 
establish  our  authority  to  define 
"wholesale  r«tes"  for  purposes  of  resale, 
and  "reciprocal  compensation 
arrangements"  for  purposes  of  transport 
and  termination  of  telecommunications 
services.  In  addition,  we  asked  parties  to 
comment  on  our  tentative  conclusion 
that  the  Comtnission's  statutory  duty  to 
implement  the  pricing  requirements  of 
section  251,  as  elaborated  in  section 
252,  requires  that  we  establish  pricing 
rules  interpreting  and  further  explaining 
the  provisionis  of  section  252(d).  The 
states  would  then  apply  these  rules  in 
establishing  lates  pursuant  to 
arbitrations  and  in  reviewing  BCX] 
statements  ot  generally  available  terms 
and  conditioos. 

82.  We  furtjher  sought  comment  on 
our  tentative  conclusion  that  national 
pricing  rules  would  likely  reduce  or 
eliminate  inoonsistent  state  regulatory 
requirements,  increase  the  predictability 
of  rates,  and  (acilitate  negotiation, 
arbitration,  aiid  review  of  agreements 
between  inciimbent  LECs  and 
competitive  providers.  We  also  sought 
comment  on  the  potential  consequences 
of  the  Conunission  not  establishing 
specific  priciiig  rules. 

2.  Discussion 

83.  In  adopting  sections  251  and  252, 
we  conclude  that  Congress  envisioned 
complementary  and  significant  roles  for 
the  Commission  and  the  states  with 
respect  to  thQ  rates  for  section  251 
services,  inteirconnection,  and  access  to 
unbundled  elements.  We  interpret  the 
Conunission 's  role  under  section  251  as 
ensuring  thai  rates  are  just,  reasonable. 


and  nondiscriminatory:  in  doing  so,  we 
believe  it  to  be  within  oiu-  discretion  to 
adopt  national  pricing  rules  in  order  to 
ensure  that  rates  will  be  just,  reasonable, 
and  nondiscriminatory.  The 
Commission  is  also  responsible  for 
ensuring  that  interconnection, 
collocation,  access  to  unbundled 
elements,  resale  services,  and  transport 
and  termination  of  telecommunications 
are  reasonably  available  to  new  entrants. 
The  states'  role  under  section  252(c)  is 
to  establish  specific  rates  when  the 
parties  cannot  agree,  consistent  with  the 
regulations  prescribed  by  the 
Commission  under  sections  251(dHl) 
and  252(d). 

84.  While  we  recognize  that  sections 
201  and  202  create  a  very  difiierent 
regulatory  regime  bom  that  envisioned 
by  sections  251  and  252,  we  observe 
that  Congress  used  terms  in  section  251, 
such  as  the  requirement  that  rates, 
terms,  and  conditions  be  "just, 
reasonable,  and  nondiscriminatory," 
that  are  very  similar  to  language  in 
sections  201  and  202.  This  lends 
additional  support  for  the  proposition 
that  Congress  intended  to  give  us 
authority  to  adopt  rules  regarding  the 
justness  and  reasonableness  of  rates 
pursuant  to  section  251,  comparable  in 
some  respects  to  the  authority  Congress 
gave  us  pursuant  to  sections  201  and 
202. 

85.  We  believe  that  national  pricing 
rules  are  a  critical  component  of  the 
interconnection  regime  set  out  in 
sections  251  and  252.  Congress  intended 
these  sections  to  promote  opportunities 
for  local  competition,  and  directed  us  to 
establish  regulations  to  ensure  that  rates 
under  this  regime  would  be 
economically  efficient.  This,  in  turn, 
should  reduce  potential  entrants'  capital 
costs,  and  should  facilitate  entry  by  all 
types  of  service  providers,  including 
small  entities.  Fiuther,  we  believe  that 
national  rules  will  help  states  review 
and  arbitrate  contested  agreements  in  a 
timely  fashion.  From  August  to 
November  and  beyond,  states  will  be 
carrying  the  tremendous  burden  of 
setting  specific  rates  for  interconnection 
and  network  elements,  for  resale,  and 
for  transport  and  termination  when 
parties  bring  these  issues  before  them 
for  arbitration.  As  discussed  in  more 
detail  below,  we  are  setting  forth  default 
proxies  for  states  to  use  if  they  are 
unable  to  set  these  rates  using  the 
necessary  cost  studies  within  the 
statutory  time  frame.  After  that,  both  we 
and  the  states  will  need  to  review  the 
level  of  competition,  revise  our  rules  as 
necessary,  and  reconcile  arbitrated 
interconnection  arrangements  to  those 
revisions  on  a  going-forward  basis. 


86.  We  believe  that  national  rules 
should  reduce  the  parties'  uncertainty 
about  the  outcome  that  may  be  reached 
by  different  states  in  their  respective 
regulatory  proceedings,  which  will 
reduce  regulatory  burdens  for  all  parties 
including  small  incumbent  LECs  and 
small  entities.  A  national  regime  should 
also  help  to  ensure  consistent  federal 
court  decisions  on  review  of  specific 
state  orders  under  sections  251  and  252. 
In  addition,  under  the  national  pricing 
rules  that  we  adopt  for  interconnection 
and  unbundled  network  elements,  states 
will  retain  the  flexibility  to  consider 
local  technological,  environmental, 
regulatory,  and  economic  conditions. 
Failure  to  adopt  national  pricing  rules, 
on  the  other  hand,  could  lead  to  widely 
disparate  state  policies  that  could  delay 
the  consiunmation  of  interconnection 
arrangements  and  otherwise  hinder  the 
development  of  local  competition.  Lack 
of  national  ndes  could  also  provide 
opportimities  for  incumbent  LECs  to 
inhibit  or  delay  the  interconnection 
efforts  of  new  competitors,  and  create 
great  uncertainty  for  the  industry, 
capital  markets,  regulators,  and  coiuls 
as  to  what  pricing  policies  woidd  be 
pursued  by  each  of  the  individual  states, 
frustrating  the  potential  entrants'  ability 
to  raise  capital.  In  stun,  we  believe  that 
the  pricing  of  interconnection, 
luibundled  elements,  resale,  and 
transport  and  termination  of 
telecommunications  is  important  to 
ensiue  that  opportimities  to  compete  are 
available  to  new  entrants. 

87.  As  we  observed  in  the  NPRM, 
section  251  explicitly  sets  forth  certain 
requirements  regarding  rates  for 
interconnection,  access  to  unbimdled 
elements,  and  related  offerings.  Sections 
251  (c)(2)  and  (c)(3)  require  that 
incumbent  LECs'  "rates,  terms,  and 
conditions"  for  interconnection  and 
imbimdled  network  elements  be  "jiist, 
reasonable,  and  nondiscriminatory  in 
accordance  with  *  •  *  the  requirements 
of  sections  251  and  252."  Section 
251(c)(4)  requires  that  incumbent  LECs 
offer  "for  resale  at  wholesale  rates  any 
telecommunications  service  that  the 
carrier  provides  at  retail  to  subscribers 
who  are  not  telecommunications 
carriers,"  without  unreasonable 
conditions  or  limitations.  Section 
251(c)(6)  provides  that  all  LECs  must 
provide  physical  collocation  of 
equipment,  "on  rates,  terms,  and 
conditions  that  are  just,  reasonable,  and 
nondiscriminatory."  Section  251(b)(5) 
requires  that  all  LECs  "establish 
reciprocal  compensation  arrangements 
for  the  transport  and  termination  of 
telecommunications."  Section  251(d)(1) 
further  expressly  directs  the 
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Commission,  without  limitation,  to 
"complete  all  actions  necessary  to 
implement  the  requirements  of  [section 
2511." 

88.  Section  252  generally  sets  forth 
the  procedures  that  state  commissions, 
incumbent  LECs,  and  new  entrants  must 
follow  to  implement  the  requirements  of 
section  251  and  establish  speciHc 
interconnection  arrangements.  Section 
252(c)(1)  provides  that  "in  resolving  by 
arbitration  *  *  *  any  open  issues  and 
imposing  conditions  upon  the  parties  to 
the  agreement,  a  State  commission  shall 
*  *  *  ensure  that  such  resolution  and 
conditions  meet  the  requirements  of 
section  251,  including  the  regulations 
prescribed  by  the  Commission  pursuant 
to  section  251." 

89.  We  conclude  that,  imder  section 
251(d)(1),  Congress  granted  us  broad 
authority  to  complete  all  actions 
necessary  to  implement  the 
requirements  of  section  251,  including 
actions  necessary  to  ensure  that  rates  for 
interconnection,  access  to  unbundled    ' 
elements,  and  collocation  are  "just, 
reasonable,  and  nondiscriminatory."  We 
also  determine  that  the  statute  grants  us 
the  authority  to  define  reasonable 
"wholesale  rates"  for  purposes  of 
services  to  be  resold,  and  "reciprocal 
compensation"  for  purposes  of  transport 
and  termination  of  telecommunications. 
The  argument  advanced  by  the  New 
York  Commission,  NARUC,  and  others 
that  the  Commission's  implementing 
authority  under  section  251(d)(1)  is 
limited  to  those  provisions  in  section 
251  that  mandate  specific  Commission 
rules,  such  as  prescribing  regulations  for 
number  portability,  unbundling,  and 
resale,  reads  into  section  251(d)(1) 
limiting  language  that  the  section  does 
not  contain.  Congress  did  not  confine 
the  Commission's  rulemaking  authority 
to  only  those  matters  identified  in 
sections  251(b)(2),  251(c)(4)(B),  and 
251(d)(2).  and  there  is  no  basis  for 
inferring  such  an  implicit  limitation.  A 
narrow  reading  of  section  251(d)(1),  as 
proposed  by  the  New  York  Commission, 
NARUC,  and  others,  would  require  the 
Commission  to  neglect  its  statutory  duty 
to  implement  the  provisions  of  section 
251  and  to  promote  rapid  competitive 
entry  into  local  telephone  markets. 

90.  We  also  reject  the  arguments 
raised  by  several  state  commissions  that 
the  language  in  section  252(c)  indicates 
Congress'  intent  for  the  Commission  to 
have  little  or  no  authority  with  respect 
to  pricing  of  interconnection,  access  to 
unbundled  elements,  and  collocation. 
We  do  not  believe  that  the  statutory 
directive  that  state  commissions 
establish  rates  according  to  section 
252(d)  restricts  our  authority  under 
section  251(d)(1).  States  must  comply 


with  both  the  statutory  standards  under 
section  252(d)  and  the  regulations 
prescribed  by  the  Commission  pursuant 
to  section  251  when  arbitrating  rate 
disputes  or  when  reviewing  BOC 
statements  of  generally  available  terms. 
Section  252(c)  enumerates  three 
requirements  that  states  must  follow  in 
arbitrating  issues.  These  requirements 
are  not  set  forth  in  the  alternative; 
rather,  states  must  comply  with  all 
three. 

91.  We  further  reject  the  argument 
that  section  251(d)(3)  restricts  the 
Commission's  authority  to  establish 
national  pricing  regulations.  Section. 
251(d)(3)  provides  that  the  Commission 
shall  not  preclude  the  enforcement  of 
any  regulation,  order,  or  policy  of  a  state 
commission  that,  inter  alia,  is  consistent 
with  the  requirements  of  section  251 
and  does  not  substantially  prevent 
implementation  of  the  requirements  of 
section  251.  This  subsection,  as 
discussed  in  section  II.C,  supra,  is 
intended  to  allow  states  to  adopt 
regulations  that  are  not  inconsistent 
with  the  Commission's  rules;  it  does  not 
address  state  policies  that  are 
inconsistent  with  the  pricing  rules 
established  by  the  Commission. 

92.  We  also  address  the  impact  of  our 
rules  on  small  incumbent  LECs.  For 
example.  Rural  Tel.  Coalition  argues 
that  rigid  rules,  based  on  the  properties 
of  large  urban  LECs,  cannot  blindly  be 
applied  to  small  and  rural  LECs..As 
discussed  above,  however,  we  believe 
that  states  wdll  retain  sufficient 
flexibility  under  our  rules  to  consider 
local  technological,  environmental, 
regulatory,  and  economic  conditions. 
We  also  note  that  section  251(f)  may 
provide  relief  to  certain  small  carriers. 

E.  Authority  To  Take  Enforcement 
Action 

1.  Background 

93.  The  Commission's 
implementation  of  section  251  must  be 
given  full  effect  in  arbitrated  agreements 
and  incorporated  into  all  such 
agreements.  There  is  judicial  review  of 
such  arbitrated  agreements,  and  one 
issue  surely  will  be  the  adherence  of 
these  agreements  to  oui  rules.  The 
Commission  will  have  the  opportimity 
to  participate,  upon  request  by  a  party 
or  a  state  or  by  submitting  an  amicus 
filing,  in  the  arbitration  or  the  judicial 
review  thereof.  To  clarify  our  potential 
role,  we  consider  the  extent  of  the 
Commission's  authority  to  review  and 
enforce  agreements  entered  into 
pursuant  to  section  252.  Section 
252(e)(6)  provides  that,  in  "any  case  in 
which  a  State  commission  makes  a 
determination  under  this  section,  any 


party  aggrieved  by  such  determination 
may  bring  an  action  in  an  appropriate 
Federal  district  court  to  determine 
whether  the  agreement  or  statement 
meets  the  requirements  of  section  251 
and  this  section." 

94.  In  the  NPRM,  we  sought  comment 
on  the  relationship  between  sections 
251  and  252  and  the  Commission's 
existing  authority  under  section  208(a), 
which  allows  any  person  to  file  a 
complaint  with  the  Conunission 
regarding  "anything  done  or  omitted  to 
be  done  by  any  common  carrier  subject 
to  this  Act,  in  contravention  of  the 
provisions  thereof  *  *  *"  We  asked 
whether  section  208  gives  the 
Commission  authority  over  complaints 
alleging  violations  of  requirements  set 
forth  in  sections  251  or  252.  We  also 
sought  comment  on  the  relationship 
between  sections  251  and  252  and  any 
other  applicable  Commission 
enforcement  authority.  We  further 
sought  comment  on  how  we  might 
increase  the  effectiveness  of  the 
Commission's  enforcement 
mechanisms.  Specifically,  we  asked  for 
comment  on  how  private  rights  of  action 
might  be  used  under  the  Act,  and  the 
Commission's  role  in  speeding  dispute 
resolution  in  forums  used  by  private 
parties. 

2.  Discussion 

95.  Consistent  with  our  decision  in 
Telephone  Number  Portability  and  the 
views  of  most  commenters,  we  conclude 
that  parties  have  several  options  for 
seeking  relief  if  they  believe  that  a 
carrier  has  violated  the  standards  under 
section  251  or  252.  Pursuant  to  section 
252(e)(6),  a  party  aggrieved  by  a  state 
commission  arbitration  determination 
under  section  252  has  the  right  to  bring 
an  action  in  federal  district  court. 
Commenters  also  suggest  that  the 
statute's  provision  for  federal  district 
court  review  of  state  pubhc  utiUty 
commission  decisions  is  inconsistent 
with  the  11th  Amendment,  That  issue  is 
not  properly  before  the  Commission 
since  it  is  the  federal  courts  that  will 
have  to  determine  the  scope  of  their 
jurisdiction  and  in  any  case  "regulatory 
agencies  are  not  free  to  declare  an  act  of 
Congress  unconstitutional."  See 
Meredith  Corp.  versus  FCC.  809  F.2d 
863,  873  (D.C.  Cir.  1987).  Federal 
district  courts  may  choose  to  stay  or 
dismiss  proceedings  brought  pursuant 
to  section  252(e)(6),  and  refer  issues  of 
compliance  with  the  substantive 
requirements  of  sections  251  and  252  to 
the  Commission  under  the  primary 
jurisdiction  doctrine.  We  find,  however, 
that  federal  court  review  is  not  the 
exclusive  remedy  regarding  state 
determinations  under  section  252.  The 
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1996  Act  is  cl«ar  when  it  intends  for  a 
remedy  to  be  exclusive.  For  example, 
section  252(e)(6)  provides  that,  if  a  state 
commission  fails  to  act,  as  described  in 
section  252(e)(5),  "the  proceeding  by  the 
Commission  i«ider  [section  252(e)(5)l 
and  any  judical  review  of  the 
Commission's  actions  shall  be  the 
exclusive  remtdies  for  a  State 
commission's  failure  to  act."  In  contrast, 
the  succeeding  sentence  in  section 
252(e)(6)  provides  that  any  party 
aggrieved  by  a  state  commission 
determination  under  section  252  "may 
bring  an  actiott  in  an  appropriate 
Federal  district  court  •  •  *" 

96.  The  Commission  also  stands  ready 
to  provide  guidance  to  states  and  other 
parties  regarding  the  statute  and  our 
rules.  In  addition  to  the  informal 
consultations  that  we  hope  to  continue 
with  state  commissions,  they  or  other 
parties  may  at  any  time  seek  a 
declaratory  ruling  where  necessary  to 
remove  uncert^ty  or  eliminate  a 
controversy.  Sfee  47  CFR  §  1.2  (the 
Commission,  in  accordance  with  section 
5(d)  of  the  Adninistrative  Procediu^s 
Act,  5  U.S.C.  S  554(e),  may  issue  a 
declaratory  ruling  terminating  a 
controversy  or  removing  uncertainty). 
Because  section  251  is  critical  to  the 
development  of  competitive  local 
maricets,  we  intend  to  act  expeditiously 
on  such  reque«ts  for  declaratory  rulings. 

97.  We  further  conclude  that  section 
252(e)(6)  does  not  divest  the 
Commission  of  jurisdiction,  in  whole  or 
in  part,  over  complaints  that  a  common 
carrier  violated  section  251  or  252  of  the 
Act.  Section  601(c)(1)  of  the  1996  Act 
provides  that  tbe  1996  Act  "shall  not  be 
construed  to  nlodify,  impair  or 
supersede"  existing  federal  law — which 
includes  the  section  208  complaint 
process — "imless  expressly  so 
provided."  Sections  251  and  252  do  not 
divest  the  Conimission  of  its  section  208 
complaint  authority. 

98.  An  aggrieved  party  could  file  a 
section  208  complaint  with  the 
Commission,  alleging  that  the 
inciunbent  LEC  or  requesting  carrier  has 
failed  to  comply  with  the  requirements 
of  sections  251  and  252,  including 
Commission  r^les  thereunder,  even  if 
the  carrier  is  in  compliance  with  an 
agreement  apfiroved  by  the  state 
commission.  Alternatively,  a  party 
could  file  a  section  208  complaint 
alleging  that  aicommon  carrier  is 
violating  the  ttrms  of  a  negotiated  or 
arbitrated  agreement.  We  plan  to  initiate 
a  proceeding  to  adopt  expedited 
procediuvs  foi)  resolving  complaints 
filed  pursuantito  section  208. 

99.  We  note  that,  in  acting  on  a 
section  208  complaint,  we  would  not  be 
directly  reviewing  the  state 


commission's  decision,  but  rather,  our 
review  would  be  strictly  limited  to 
determining  whether  the  common 
carrier's  actions  or  omissions  were  in 
contravention  of  the  Communications 
Act.  While  we  would  have  authority  to 
review  such  complaints,  we  note  that 
we  might  decline,  at  least  in  some 
instances,  to  impose  financial  penalties 
upon  a  common  carrier  that  is  acting 
pursuant  to  state  requirements  or 
authorization,  even  if  we  sustain  the 
allegations  in  the  complaint.  Thus, 
consistent  with  our  past  decisions  in 
analogous  contexts  [See  Number 
Portability  Order,  supra;  Freeman 
versus  AT&-T.  59  FR  43125  (August  22. 
1994)  (provision  permitting  persons 
aggrieved  by  violation  of  prohibition 
against  unauthorized  publication  of 
certain  communications  to  "bring  a  civil 
action  in  United  States  district  court  or 
any  other  court  of  competent 
jurisdiction"  did  not  bar  a  complaint 
under  section  208  of  the 
Communications  Act);  see  also  Policies 
Governing  the  Provision  of  Shared 
Telecommunications  Service,  54  FR  478 
(January  6,  1989)  (the  section  208 
complaint  process  is  available  to  resolve 
any  specific  problems  that  might  arise 
regarding  shared  telecommunications 
service  regulation  by  a  state  that 
impinges  upon  a  federal  interest)),  we 
conclude  that  a  person  aggrieved  by  a 
state  determination  under  sections  251 
and  252  of  the  Act  may  elect  to  either 
bring  an  action  for  federal  district  court 
review  or  a  section  208  complaint  to  the 
Commission  against  a  common  carrier. 
Such  a  person  could,  as  a  further 
alternative,  pursuant  to  section  207,  file 
a  complaint  against  a  common  carrier 
with  the  Commission  or  in  federal 
district  court  for  the  recovery  of 
damages.  We  are  unlikely,  in 
adjudicating  a  complaint,  to  examine 
the  consistency  of  a  state  decision  with 
sections  251  and  252  if  a  judicial 
determination  has  already  been  made  on 
the  issues  before  us. 

100.  Finally,  we  clarify,  as  one 
commenter  requested,  that  nothing  in 
sections  251  and  252  of  our 
implementing  regulations  is  intended  to 
limit  the  ability  of  persons  to  seek  relief 
under  the  antitrust  laws,  other  statutes, 
or  common  law.  In  addition,  in 
appropriate  circumstances,  the 
Commission  could  institute  an  inquiry 
on  its  own  motion,  47  U.S.C  §  403, 
initiate  a  forfeiture  proceeding,  47 
U.S.C.  §  503(b),  initiate  a  cease-and- 
desist  proceeding,  47  U.S.C.  §  312(b),  or 
in  extreme  cases,  consider  initiating  a 
revocation  proceeding  for  violators  with 
radio  licenses,  47  U.S.C.  §  312(a).  or 
referring  violations  to  the  Department  of 


Justice  for  possible  criminal  proseciilion 
under  47  U.S.C.  §501,  502  &  503(a). 

F.  Regulations  ofBOC  Statements  of 
Generally  Available  Terms 

101.  We  noted  in  the  NPRM  that 
section  251  and  our  implementing 
regulations  govern  the  states'  review  of 
BOC  statements  of  generally  available 
terms  and  conditions,  as  well  as 
arrangements  reached  through 
compulsory  arbitration  pursuant  to 
section  252(b).  We  tentatively 
concluded  that  we  should  adopt  a  single 
set  of  standards  with  which  both 
arbitrated  agreements  and  BOC 
statements  of  generally  available  terms 
must  comply. 

102.  Only  a  fiaw  commenters 
addressed  this  issue,  and  most 
conciured  with  the  tentative  conclusion 
that  we  should  apply  the  same 
requirements  to  both  arbitrated 
agreements  and  BOC  statements  of 
generally  available  terms.  The  Illinois 
Commission,  for  example,  asserts  that, 
"(sjince  the  generally  available  terms 
could  be  viewed  as  a  baseline  against 
which  to  craft  arbitrated  arrangements, 
it  is  reasonable  to  hold  both  arbitrated 
agreements  and  the  BOC  statements  of 
generally  available  terms  to  the  same 
standards."  CompTel  asserts  that, 
particularly  if  states  require  incumbent 
LECs  to  tariff  the  terms  and  conditions 
in  agreements  that  are  subject  to 
arbitration,  there  will  be  few  if  any 
distinctions  between  arbitrated 
agreements  and  generally  available 
terms  and  conditions. 

103.  We  hereby  find  that  our  tentative 
conclusion  that  we  should  apply  a 
single  set  of  standards  to  both  arbitrated 
agreements  and  BOC  statements  of 
generally  available  terms  is  consistent 
with  both  the  text  and  purpose  of  the 
1996  Act.  BOC  statements  of  generally 
available  terms  are  relevant  where  a 
BOC  seeks  to  provide  in-region 
interLATA  service,  and  the  BOC  has  not 
negotiated  or  arbitrated  an  agreement. 
Therefore,  such  statements  are  to  some 
extent  a  substitute  for  an  agreement  for 
interconnection,  services,  or  access  to 
unbundled  elements.  We  also  find  no 
basis  in  the  statute  for  establishing 
different  requirements  for  arbitrated 
agreements  and  BOC  statements  of 
generally  available  terms.  Moreover,  a 
single  set  of  requirements  will 
substantially  ease  the  burdens  of  state 
conunissions  and  the  FCC  in  reviewing 
agreements  and  statements  of  generally 
available  terms  pursuant  to  sections  252 
and  271. 
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G.  States' Role  in  Fostering  Local 
Competition  Under  Sections  251  and 
252 

104.  As  already  referenced,  states  will 
play  a  critical  role  in  promoting  local 
competition,  including  by  taking  a  key 
role  in  the  negotiation  and  arbitration 
process.  We  believe  the  negotiation/ 
arbitration  process  pursuant  to  section 
252  is  likely  to  proceed  as  follows. 
Initially,  the  requesting  carrier  and 
inciunbent  LEC  will  seek  to  negotiate 
mutually  agreeable  rates,  terms,  and 
conditions  governing  the  competing 
carrier's  interconnection  to  the 
incumbent's  network,  access  to  the 
incumbent's  unbundled  network 
elements,  or  the  provision  of  services  at 
wholesale  rates  for  resale  by  the 
requesting  carrier.  Either  party  may  ask 
the  relevant  state  commission  to 
mediate  specific  issues  to  facilitate  an 
agreement  during  the  negotiation 
process. 

105.  Because  the  new  entrant's 
objective  is  to  obtain  the  services  and 
access  to  facilities  from  the  incumbent 
that  the  entrant  needs  to  compete  in  the 
incumbent's  market,  the  negotiation 
process  contemplated  by  the  1996  Act 
bears  httle  resemblance  to  a  typical 
commercial  negotiation.  Indeed,  the 
entrant  has  nothing  that  the  incumbent 
needs  to  compete  with  the  entrant,  and 
has  little  to  offer  the  incumbent  in  a 
negotiation.  Consequently,  the  1996  Act 
provides  that,  if  the  parties  fail  to  reach 
agreement  on  all  issues,  either  party 
may  seek  arbitration  before  a  state 
commission.  The  state  commission  will 
arbitrate  individual  issues  specified  by 
the  parties,  or  conceivably  may  be  asked 
to  arbitrate  the  entire  agreement.  In  the 
event  that  a  state  commission  must  act 
as  arbitrator,  it  will  need  to  ensure  that 
the  arbitrated  agreement  is  consistent 
with  the  Commission's  rules.  In 
reviewing  arbitrated  and  negotiated 
agreements,  the  state  commission  may 
ensure  that  such  agreements  are 
consistent  with  applicable  state 
requirements. 

106.  Under  the  statutory  scheme  in 
sections  251  and  252,  state  commissions 
may  be  asked  by  parties  to  define 
specific  terms  and  conditions  governing 
access  to  unbundled  elements, 
interconnection,  and  resale  of  services 
beyond  the  rules  the  Commission 
establishes  in  this  Report  and  Order. 
Moreover,  the  state  commissions  are 
responsible  for  setting  specific  rates  in 
arbitrated  proceedings.  For  example, 
state  commissions  in  an  arbitration 
would  likely  designate  the  terms  and 
conditions  by  which  the  competing 
carrier  receives  access  to  the 
incumbent's  loops.  The  state 


commission  might  arbitrate  a 
description  or  definition  of  the  loop,  the 
term  for  which  the  carrier  commits  to 
the  purchase  of  rights  to  exclusive  use 
of  a  specific  network  element,  and  the 
provisions  under  which  the  competing 
carrier  will  order  loops  from  the 
incumbent  and  the  incumbent  will 
provision  an  order.  The  state 
commission  may  establish  procedures 
that  govern  should  the  incumbent 
refurt>ish  or  replace  the  element  during 
the  agreement  period,  and  the 
procedures  that  apply  should  an  end 
user  customer  decide  to  switch  from  the 
competing  carrier  back  to  the  incumbent 
or  a  diHierent  provider.  In  addition,  the 
state  commission  will  establish  the  rates 
an  incumbent  charges  for  loops,  perhaps 
with  volume  and  term  discounts 
specified,  as  well  as  rates  that  carriers 
may  charge  to  end  usera. 

107.  State  commissions  will  have 
similar  responsibilities  with  respect  to 
other  unbimdled  network  elements  such 
as  the  switch,  interoffice  transport, 
signalling  and  databases.  State 
commissions  may  identify  network 
elements  to  be  unbundled,  in  addition 
to  those  elements  identified  by  the 
Commission,  and  may  identify 
additional  points  at  which  incumbent 
LECs  must  provide  interconnection, 
where  technically  feasible.  State 
commissions  are  responsible  for 
determining  when  virtual  collocation 
may  be  provided  instead  of  physical 
collocation,  pursuant  to  section 
251(c)(6).  States  also  will  determine,  in 
accordance  with  section  251(f)(1), 
whether  and  to  what  extent  a  rural 
incumbent  LEC  is  entitled  to  continued 
exemption  bom  the  requirements  of 
section  251(c)  after  a 
telecommunications  carrier  has  made  a 
bona  fide  request  under  section  251. 
Under  section  251(0(2),  states  will 
determine  whether  to  grant  petitions 
that  may  be  filed  by  certain  LECs  for 
suspension  or  modification  of  the 
requirements  in  sections  251  (b)  or  (c). 

108.  The  foregoing  is  a  representative 
sampling  of  the  role  that  states  will  have 
in  steering  the  coiuse  of  local 
competition.  State  commissions  will 
make  critical  decisions  concerning  a 
host  of  issues  involving  rates,  terms,  and 
conditions  of  interconnection  and 
unbundling  arrangements,  and 
exemption,  suspension,  or  modification 
of  the  requirements  in  section  251.  The 
actions  taken  by  a  state  will 
significantly  affect  the  development  of 
local  competition  in  that  state. 
Moreover,  actions  in  one  state  are  likely 
to  influence  other  states,  and  to  have  a 
substantial  impact  on  steps  the  FCC 
takes  in  developing  a  pro-competitive 
national  policy  framework. 


m.  Duty  to  Negotiate  in  Gpod  Faith 

A.  Background 

109.  Section  251(c)(1)  of  the  statute 
imposes  on  incumbent  LECs  the  "duty 
to  negotiate  in  good  feith  in  accordance 
with  section  252  the  particular  terms 
and  conditions  of  agreements  to  fulfill 
the  duties  described"  in  sections  251(b) 
and  (c),  and  further  provides  that  "(t)he 
requesting  telecommunications  carrier 
also  has  the  duty  to  negotiate  in  good 
faith  the  terms  and  conditions  of  such 
agreements."  In  the  NPRM,  we  asked 
parties  to  comment  on  the  extent  to 
which  the  Commission  should  establish 
national  rules  defining  the  requirements 
of  the  good  faith  negotiation  c^ligation. 

B.  Advantages  and  Disadvantages  of 
National  Rules 

1.  Discussion 

110.  We  conclude  that  establishing 
some  national  standards  regarding  the 
duty  to  negotiate  in  good  faith  could 
help  to  reduce  areas  of  dispute  and 
expedite  fair  and  successful 
negotiations,  and  thereby  realize 
Congress'  goal  of  enabling  swift  market 
entry  by  new  competitors.  In  order  to 
address  the  balance  of  the  incentives 
between  the  bargaining  parties, 
however,  we  believe  that  we  should  set 
forth  some  minimum  requirements  of 
good  faith  negotiation  that  will  guide 
parties  and  state  commissions.  As 
discussed  above,  the  requirements  in 
section  251  obligate  inciunbent  LECs  to 
provide  interconnection  to  competitors 
that  seek  to  reduce  the  incumbent's 
subscribership  and  weaken  the 
incumbent's  dominant  position  in  the 
market.  Generally,  the  new  entrant  has 
little  to  offer  the  incumbent.  Thus,  an 
incumbent  LEC  is  likely  to  have  scant, 
if  any,  economic  incentive  to  reach 
agreement.  In  addition,  incumbent  LECs 
argue  that  requesting  carriers  may  have 
incentives  to  make  unreasonable 
demands  or  otherwise  fail  to  act  in  good 
faith.  The  fact  that  an  incumbent  LEC 
has  superior  bargaining  power  does  not 
itself  demonstrate  a  lack  of  good  faith, 
or  ensure  that  a  new  entrant  will  act  in 
good  faith. 

111.  We  agree  with  commenters  that 
it  would  be  futile  to  try  to  determine  in 
advance  every  possible  action  that 
might  be  inconsistent  with  the  duty  to 
negotiate  in  good  faith.  As  discussed 
more  fully  below,  determining  whether 
or  not  a  party's  conduct  is  consistent 
with  its  statutory  duty  will  depend 
largely  on  the  specific  facts  of 
individual  negotiations.  Therefore,  we 
believe  that  it  is  appropriate  to  identify 
factors  or  practices  that  may  be  evidence 
of  failure  to  negotiate  in  good  feith,  but 
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that  will  ne#d  to  be  considered  in  light 
of  all  relevatit  circumstances. 

112.  Consistent  with  our  discussion  in 
Section  II,  above,  we  believe  that  the 
Commission  has  authority  to  review 
complaints  alleging  violations  of  good 
faith  negotiation  pursuant  to  section 
208.  We  previously  have  held  that 
parties  may  raise  allegations  regarding 
good  faith  negotiation  pursuant  to 
section  208.  Cellular  Interconnection 
Proceeding.  4  FCC  Red  2389  (1989).  The 
Conunissionf  also  held  in  that  case  that 
"the  conduct  of  good  faith  negotiations 
is  not  jurisdictionally  severable."  Id.  at 
2371.  Penalties  may  be  imposed  under 
sections  501^  502  and  503  for  feilure  to 
negotiate  in  good  faith.  In  addition,  we 
believe  that  state  commissions  have 
authority,  lulder  section  252(b)(5),  to 
consider  all^ations  that  a  party  has 
foiled  to  negotiate  in  good  faith.  We  also 
reserve  the  right  to  amend  these  rules  in 
the  futiue  as  we  obtain  more 
information  Regarding  negotiations 
under  sectioti  252. 

C.  Specific  nvctices  That  May 
.  Constitute  a  Failure  to  Negotiate  in 
Good  Faith 

1.  Discussioi. 

113.  The  Uniform  Commercial  Code 
defines  "good  faith"  as  "honesty  in  fact 
in  the  conduct  of  the  transaction 
concerned."  p.CC.  §  1-201(19)  (1981); 
see  also  Blade's  Law  Dictionary  at  353 
(Abridged  ed  1983)  ("Good  faith  is  an 
intangible  and  abstract  quality  with  no 
technical  meaning  or  statutory 
definition,  ai|d  it  encompasses,  among 
other  things,  jan  honest  belief,  the 
absence  of  malice,  and  the  absence  of 
design  to  defraud  or  to  seek  an 
unconscionable  advantage  *  *  *"). 
When  looking  at  good  faith,  the  question 
"is  a  narrow  one  focused  on  the 
subjective  intent  with  which  the  person 
in  question  hps  acted."  U.C.C.  §  1-201 
(84).  Even  wl^ere  there  is  no  specific 
duty  to  negotiate  in  good  faith,  certain 
principles  or  standards  of  conduct  have 
been  held  to  ^pply.  Steven  J."  Burton  and 
Eric  G.  Andefson,  Contractual  Good 
Fa/t/i,  §8.2.2  jat  332  (1995).  For  example, 
parties  may  riot  use  duress  or 
misrepresentation  in  negotiations.  Thus, 
the  duty  to  negotiate  in  good  faith,  at  a 
minimum,  prevents  parties  from 
intentionally  misleading  or  coercing 
parties  into  reaching  an  agreement  they 
would  not  otherwise  have  made.  We 
conclude  tha^  intentionally  obstructing 
negotiations  ilso  would  constitute  a 
failure  to  negotiate  in  good  faith, 
because  it  reflects  a  party's 
unwillingness  to  reach  agreement. 

114.  Becau  «  section  252  permits 
parties  to  see  :  mediation  "at  any  point 


in  the  negotiation,"  and  also  allows 
parties  to  seek  arbitration  as  early  as  135 
days  after  an  inciunbent  LEG  receives  a 
request  for  negotiation  under  section 
252,  we  conclude  that  Congress 
specifically  contemplated  that  one  or 
more  of  the  parties  may  foil  to  negotiate 
in  good  foith,  and  created  at  least  one 
remedy  in  the  arbitration  process. 
Section  252(b)(4)(C)  requires  state 
commissions  to  "conclude  the 
resoluticMi  of  any  imresolved  issues  not 
later  than  9  months  after  the  date  on 
which  the  local  exchange  carrier 
received  the  request  under  this  section." 
47  U.S.C.  §  252(b)(4)(C).  The  possibihty 
of  arbitration  itself  will  facilitate  good 
faith  negotiation.  For  example,  parties 
seeking  to  avoid  a  legitimate  accusation 
of  breach  of  the  duty  of  good  foith  in 
negotiation  will  work  to  provide  their 
negotiating  adversary  all  relevant 
information — given  that  section 
252(b)(4)(B)  authorizes  the  state 
commission  to  require  the  parties  "to 
provide  such  information  as  may  he 
necessary  for  the  State  commission  to 
reach  a  decision  on  the  unresolved 
issues."  That  provision  also  states  that, 
if  either  party  "fails  unreasonably  to 
respond  on  a  timely  basis  to  any 
reasonable  request  from  the  State 
commission,  then  the  State  commission 
may  proceed  on  the  basis  of  the  best 
information  available  to  it  from 
whatever  source  derived."  The 
likelihood  that  an  arbitrator  will  review 
the  positions  taken  by  the  parties  during 
negotiations  also  should  discoiuage 
parties  from  refusing  unreasonably  to 
provide  relevant  information  to  each 
other  or  to  delay  negotiations. 

115.  We  believe  that  determining 
whether  a  party  has  acted  in  good  faith 
often  will  need  to  be  decided  on  a  case- 
by-case  basis  by  state  conunissions  or, 
in  some  instances  the  FCC,  in  light  of  all 
the  facts  and  circumstances  luiderlying 
the  negotiations.  This  is  consistent  with 
earlier  Commission  decisions.  See 
Amendment  to  the  Commission's  Rules 
Regarding  a  Plan  for  Sharing  the  Costs 
ofMicmwave  Relocation,  WT  Docket 
95-157,  First  Report  and  Order,  FCC 
96-196,  at  para.  20,  61  FR  24470  (May 
15, 1996).  In  light  of  these 
considerations,  we  set  forth  some 
minimum  standards  that  will  offer 
parties  guidance  in  determining 
whether  they  are  acting  in  good  faith, 
but  leave  specific  determinations  of 
whether  a  party  has  acted  in  good  faith 
to  be  decided  by  a  state  commission, 
court,  or  the  FCC  on  a  case-by-case 
basis. 

116.  We  find  that  there  may  be  pro- 
comjjetitive  reasons  for  parties  to  enter 
into  nondisclosure  agreements.  A  broad 
range  of  commenters,  including  IXCs, 


state  commissions,  and  incumbent 
LECs,  support  this  view.  We  conclude 
that  there  can  be  nondisclosure 
agreements  that  would  not  constitute  a 
violation  of  the  good  faith  negotiation 
duty,  but  we  caution  that  overly  broad, 
restrictive,  or  coercive  nondisclosure 
requirements  may  well  have 
anticompetitive  effects.  We  therefore 
will  not  prejudge  whether  a  party  has 
demonstrated  a  failure  to  negotiate  in 
good  faith  by  requesting  another  party  to 
sign  a  nondisclosure  agreement,  or  by 
failing  to  sign  a  nondisclosiue 
agreement;  such  demands  by 
inciunbents,  however,  are  of  concern 
and  any  complaint  alleging  such  tactics 
should  be  evaluated  carefully. 
Agreements  may  not,  however,  preclude 
a  party  from  providing  information 
requested  by  the  FCC,  a  state 
commission,  or  in  support  of  a  request 
for  arbitration  under  section 
252(b)(2)(B). 

117.  We  reject  the  general  contention 
that  a  request  by  a  party  that  another 
party  limit  its  legal  remedies  as  part  of 
a  negotiated  agreement  will  in  all  cases 
constitute  a  violation  of  the  duty  to 
negotiate  in  good  faith.  A  party  may 
voluntarily  agree  to  limit  its  legal  rights 
or  remedies  in  order  to  obtain  a  valuable 
concession  bom  another  party.  In  some 
circumstances,  however,  a  party  may 
violate  this  statutory  provision  by 
demanding  that  another  waive  its  legal 
rights.  For  example,  we  agree  with 
ALTS'  contention  that  an  inciunbent 
LEG  may  not  demand  that  the 
requesting  carrier  attest  that  the 
agreement  complies  with  all  provisions 
of  the  1996  Act,  federal  regulations,  and 
state  law,  because  such  a  demand  would 
be  at  odds  with  the  provisions  of 
sections  251  and  252  that  are  intended 
to  foster  opportimities  for  competition 
on  a  level  playing  field.  In  addition,  we 
find  that  it  is  a  per  seiailure  to  negotiate 
in  good  faith  for  a  party  to  refuse  to 
include  in  an  agreement  a  provision  that 
permits  the  agreement  to  be  amended  in 
the  future  to  take  into  account  changes 
in  Commission  or  state  rules.  Refusing 
to  permit  a  party  to  include  such  a 
provision  would  be  tantamount  to 
forcing  a  party  to  waive  its  legal  rights 
in  the  future. 

118.  We  decline  to  find  that  other 
practices  identified  by  parties  constitute 
per  se  violations  of  the  duty  to  negotiate 
in  good  faith.  Time  Warner  contends 
that  we  should  find  that  a  party  is  not 
negotiating  in  good  faith  under  section 
252  if  it  seeks  to  tie  resolution  of  issues 
in  that  negotiation  to  the  resolution  of 
other,  unrelated  disputes  between  the 
parties  in  another  proceeding.  On  its 
face,  the  hypothetical  practice  raises 
concerns.  Time  Warner,  however,  did 
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not  present  speciflc  examples  of  how 
Unking  two  independent  negotiation  ' 
proceedings  would  undermine  good 
faith  negotiations.  We  believe  that 
requesting  carriers  have  certain  rights 
under  sections  251  and  252,  and  those 
rights  may  not  be  derogated  by  an 
incimibent  L£C  demanding  quid  pro 
quo  concessions  in  another  proceeding. 
Parties,  however,  could  mutually  agree 
to  link  section  252  negotiations  to 
negotiations  on  a  separate  matter,  hi 
fact,  to  the  extent  that  concurrent 
resolution  of  issues  could  offer  more 
potential  solutions  or  may  equalize  the 
bargaining  power  between  the  parties, 
such  action  may  be  pro-competitive.  For 
example,  an  incumbent  LEC  that  offers 
video  programming  may  be  negotiating 
for  the  right  to  use  video  programming 
owned  by  a  cable  company  while  the 
cable  company  is  negotiating  terms  for 
interconnecting  with  the  incimibent 
LEC.  Addressing  some  or  all  of  the 
issues  in  the  two  negotiations 
collectively  could  expand  the  options 
for  reaching  agreement,  and  would 
equahze  the  parties'  bargaining  power, 
because  each  has  something  that  the 
other  party  desires. 

119.  We  agree  with  parties  contending 
that  actions  that  are  intended  to  delay 
negotiations  or  resolution  of  disputes 
are  inconsistent  with  the  statutory  duty 
to  negotiate  in  good  faith.  The 
Commission  will  not  condone  any 
actions  that  are  deliberately  intended  to 
delay  competitive  entry,  in 
contravention  of  the  statute's  goals.  We 
agree  with  SCBA  that  small  entities 
seeking  to  enter  the  market  may  be 
particularly  disadvantaged  by  delay. 
However,  whether  a  party  has  failed  to 
negotiate  in  good  faith  by  employing 
unreasonable  delaying  tactics  must  be 
determined  on  a  specific,  case-by-case 
basis.  For  example,  a  party  may  not 
refuse  to  negotiate  with  a  requesting 
telecommunications  carrier,  and  a  party 
may  not  condition  negotiation  on  a 
carrier  first  obtaining  state  certification. 
A  determination  based  upon  the  intent 
of  a  party,  however,  is  not  susceptible 
to  a  standardized  rule.  If  a  party  refuses 
throughout  the  negotiation  process  to 
designate  a  representative  with 
authority  to  make  binding 
representations  on  behalf  of  the  party, 
and  thereby  significantly  delays 
resolution  of  issues,  such  action  would 
constitute  failure  to  negotiate  in  good 
faith.  The  Commission  has  reached  a 
consistent  conclusion  in  other 
instances.  See.  e.g..  Application  of  Gross 
Telecasting,  Inc.,  57  FR  18857  (May  1, 
1992);  Public  Notice,  FCC  Asks  for 
Comments  Regarding  the  Establishment 
of  an  Advisory  Committee  to  Negotiate 


Proposed  Regulations.  57  FR  18857 
(May  1, 1992).  ]n  particular,  we  believe 
that  designating  a  representative 
authorized  to  make  binding 
representations  on  behalf  of  a  party  will 
assist  small  entities  and  small 
incumbent  LECs  by  centralizing 
communications  and  thereby  facilitating 
the  negotiation  process.  On  the  other 
hand,  it  is  imreasonable  to  expect  an 
agent  to  have  authority  to  bind  the 
principal  on  every  issue — i.e.,  a  person 
may  reasonably  bie  an  agent  of  limited 
authority. 

120.  We  agree  with  inctmibent  LECs 
and  new  entrants  that  contend  that  the 
parties  should  be  required  to  provide 
information  necessary  to  reach 
agreement.  See  National  Labor  Relations 
Board  v.  Truitt  Mfg  Co.,  351  U.S.  149, 
153  (1956)  (the  trier  of  fact  can 
reasonably  conclude  that  a  party  lacks 
good  faith  if  it  raises  assertions  about 
inability  to  pay  without  making  the 
slightest  effort  to  substantiate  that 
claim);  see  also  Microwave  Facilities 
Operating  in  1850-1990  KOiz  (2GHz) 
Band,  61  FR  29679,  29689  (June  12. 
1996).  Parties  should  provide 
information  that  will  speed  the 
provisioning  process,  and  incumbent 
LECs  must  prove  to  the  state 
commission,  or  in  some  instances  the 
Commission  or  a  court,  that  delay  is  not 
a  motive  in  their  conduct.  Review  of 
such  requests,  however,  must  be  made 
on  a  case-by-case  basis  to  determine 
whether  the  information  requested  is 
reasonable  and  necessary  to  resolving 
the  issues  at  stake.  It  would  be 
reasonable,  for  example,  for  a  requesting 
carrier  to  seek  and  obtain  cost  data 
relevant  to  the  negotiation,  or 
information  about  the  incumbent's 
network  that  is  necessary  to  make  a 
determination  about  which  network 
elements  to  request  to  serve  a  particular 
customer.  It  would  not  appear  to  be 
reasonable,  however,  for  a  carrier  to 
demand  proprietary  information  about 
the  incumbent's  network  that  is  not 
necessary  for  such  interconnection.  This 
is  consistent  with  previous  FCC 
determinations.  See.  e.g.,  Amendment  of 
Rules  and  Policies  Governing  the 
Attachment  of  Cable  Television 
Hardware  to  Utility  Poles.  4  FCC  Red 
468  (1989)  (good  faith  negotiations 
necessitate  that,  at  a  minimum,  one 
party  must  approach  the  other  with  a 
specific  request).  We  conclude  that  an 
incumbent  LEC  may  not  deny  a 
requesting  carrier's  reasonable  request 
for  cost  data  during  the  negotiation 
process,  because  we  conclude  that  such 
information  is  necessary  for  the 
requesting  carrier  to  determine  whether 
the  rates  offered  by  the  incumbent  LEC 


are  reasonable.  We  find  that  this  is    - 
consistent  with  Congress'  intention  for 
parties  to  use  the  voluntary  negotiation 
process,  if  possible,  to  reach  agreements. 
On  the  other  hand,  the  refusal  of  a  new 
entrant  to  provide  data  about  its  own 
costs  does  not  appear  on  its  face  to  be 
unreasonable,  because  the  negotiations 
are  not  about  unbundling  or  leasing  the 
new  entrants'  networks. 

121.  We  also  find  that  incumbent 
LECs  may  not  require  requesting  carriers 
to  satisfy  a  "bona  fide  request"  process 
as  part  of  their  duty  to  negotiate  in  good 
faith.  Some  of  the  information  that 
incumbent  LECs  propose  to  include  in 

a  bona  fide  request  requirement  may  be 
legitimately  demanded  from  the 
requesting  carrier;  some  of  the  proposed 
requirements,  on  the  other  hand,  exceed 
the  scope  of  what  is  necessary  for  the 
parties  to  reach  agreement,  and 
imposing  such  requirements  may 
discourage  new  entry:  For  example, 
parties  advocate  that  a  "bona  fide 
request"  requirement  should  require 
requesting  carriers  to  commit  to 
purchase  services  or  facilities  for  a 
specified  period  of  time.  We  believe  that 
forcing  carriers  to  make  such  a 
commitment  before  critical  terms,  such 
as  price,  have  been  resolved  is  likely  to 
impede  new  entry.  Moreover,  we  note 
that  section  251(c)  does  not  impose  any 
bona  fide  request  requirement.  In 
contrast,  section  251(f)(1)  provides  that 
a  rural  telephone  company  is  exempt 
from  the  requirements  of  251(c)  until, 
among  other  things,  it  receives  a  "bona 
fide  request"  for  interconnection, 
services,  or  network  elements.  This 
suggests  that,  if  Congress  had  intended 
to  impose  a  "bona  fide  request" 
requirement  on  requesting  carriers  as 
part  of  their  duty  to  negotiate  in  good 
faith.  Congress  would  have  made  that 
requirement  explicit. 

D.  Applicability  of  Section  252  to 
Preexisting  Agreements 

1.  Background 

122.  Section  252(a)(1)  provides  that, 
"(ulpon  receiving  a  request  for 
interconnection,  services,  or  network 
elements  pursuant  to  section  251,  an 
incumbent  local  exchange  carrier  may 
negotiate  and  enter  into  a  binding 
agreement  with  the  requesting 
telecommunications  carrier  or  carriers 
without  regard  to  the  standards  set  forth 
in  subsections  (b)  and  (c)  of  section  251. 
*   *   *  The  agreement,  including  any 
interconnection  agreement  negotiated 
before  the  date  of  enactment  of  the 
Telecommunications  Act  of  1996,  shall 
be  submitted  to  the  State  commission 
under  subsection  (e)  of  this  section." 
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123.  In  th0  NPRM,  we  sought 
comment  oi^  whether  sections  252(a)(1) 
and  2S2(e)  require  parties  that  have 
negotiated  agreements  for 
interconnection,  services  or  network 
elements  prior  to  the  passage  of  the 
1996  Act  to  Submit  such  agreements  to 
state  commissions  for  approval.  We  also 
asked  whether  one  party  to  such  an 
existing  agreement  could  compel 
renegotiation  and  arbitration  in 
accordance  With  the  procedures  set 
forth  in  section  252. 

2.  Discussion 

124.  We  conclude  that  the  1996  Act 
requires  all  ^terconnection  agreements, 
"including  aiy  interconnection 
agreement  negotiated  before  the  date  of 
enactment  of  the  Telecommunications 
Act  of  1996,"  to  be  submitted  to  the 
state  commission  for  approval  pursuant 
to  section  2S2(e).  The  1996  Act  does  not 
exempt  certain  categories  of  agreements 
from  this  requirement.  When  Congress 
sought  to  exclude  preexisting  contracts 
from  provisions  of  the  new  law,  it  did 
so  expressly.  For  example,  section 
276(b)(3)  provides  that  "nothing  in  this 
section  shalljaffect  any  existing 
contracts  between  location  providers 
and  payphone  service  providers  or 
interLATA  or  intraLATA  carriers  that 
are  in  force  and  effect  as  of  the  date  of 
enactment  of  the  Telecommunications 
Act  of  1996.'  Nothing  in  the  legislative 
history  leads  us  to  a  contrary 
conclusion.  Congress  intended,  in 
enacting  sections  251  and  252,  to  create 
opportunitief  for  local  telephone 
competition.  We  believe  that  this  pro- 
competitive  goal  is  best  effected  by 
subjecting  all  agreements  to  state 
commission  review. 

125.  The  first  sentence  in  section 
252(a)(1)  refers  to  requests  for 
interconnection  "pursuant  to  section 
251."  The  filial  sentence  in  section 
252(a)(1)  requires  submission  to  the 
state  commision  of  all  negotiated 
agreements,  including  those  negotiated 
before  the  enactment  of  the  1996  Act. 
Some  parties!  have  asserted  that  there  is 
a  tension  between  those  two  sentences. 
We  conclude!  that  ^®  ^^^^  sentence  of 
section  252(a|)(l),  which  requires  that 
any  interconnection  agreement  must  be 
submitted  to  the  state  commission,  can 
and  should  be  read  to  be  independent 
of  the  prior  sentences  in  section 
252(a)(1).  Th^  interpretation  suggested 
by  some  commenters  that  preexisting 
contracts  neeid  only  be  filed  if  they  are 
amended  subsequent  to  the  1996  Act,  or 
incorporated  by  reference  into 
agreements  negotiated  pursuant  to  the 
1996  Act,  would  force  us  to  impose 
conditions  th  at  were  not  intended  by 
Congress. 


126.  As  a  matter  of  policy,  moreover, 
we  believe  that  requiring  filing  of  all 
interconnection  agreements  b^t 
promotes  Congress'  stated  goals  of 
opening  up  local  markets  to 
competition,  and  permitting 
interconnection  on  just,  reasonable,  and 
nondiscriminatory  terms.  State 
commissions  should  have  the 
opportiuiity  to  review  all  agreements, 
including  those  that  were  negotiated 
before  the  new  law  was  enacted,  to 
ensure  that  such  agreements  do  not 
discriminate  against  third  parties,  and 
are  not  contrary  to  the  public  interest. 
In  particular,  preexisting  agreements 
may  include  provisions  that  violate  or 
are  inconsistent  with  the  pro- 
competitive  goals  of. the  1996  Act,  and 
states  may  elect  to  reject  such 
agreements  under  section  252(e)(2)(A). 
Requiring  all  contracts  to  be  filed  also 
limits  an  inciunbent  LEC's  ability  to 
discriminate  among  carriera,  for  at  least 
two  reasons.  First,  requiring  public 
fifing  of  agreements  enables  carriers  to 
have  information  about  rates,  terms,  and 
conditions  that  an  incumbent  LEC 
makes  available  to  others.  Second,  any 
interconnection,  service  or  network 
element  provided  under  an  agreement 
approved  by  the  state  commission  under 
section  252  must  be  made  available  to 
any  other  requesting 
telecommunications  carrier  upon  the 
same  terms  and  conditions,  in 
accordance  with  section  252(i).  In 
addition,  we  believe  that  having  the 
opportunity  to  review  existing 
agreements  may  provide  state 
commissions  and  potential  competitors 
with  a  starting  point  for  determining 
what  is  "technically  feasible"  for 
interconnection. 

127.  Conversely,  excluding  certain 
agreements  fi'om  public  disclosiue 
could  have  anticompetitive 
consequences.  For  example,  such 
contracts  could  include  agreements  not 
to  compete.  In  addition,  if  we  exempt 
agreements  between  neighboring  non- 
competing  LECs,  those  parties  might 
have  a  disincentive  to  compete  with 
each  other  in  the  future,  in  order  to 
preserve  the  terms  of  their  preexisting 
agreements.  Such  a  result  runs  counter 
to  the  goal  of  the  1996  Act  to  encourage 
local  service  competition.  Moreover, 
preserving  such  "non-competing" 
agreements  could  effectively  insulate 
those  parties  from  competition  by  new 
eiitrants.  For  example,  if  a  new  entrant 
seeking  to  provide  competitive  local 
service  in  a  rural  community  is  unable 
to  obtain  from  a  neighboring  BOC 
interconnection  or  transport  and 
termination  on  terms  that  are  as 
favorable  as  those  the  BOC  offers  to  the 


inciunbent  LEC  in  the  rural  area,  the 
new  entrant  cannot  effectively  compete. 
This  analysis  does  not  address  the 
separate  question  of  whether  an 
incumbent  LEC  in  a  rural  area  must 
offer  interconnection,  resale  services,  or 
unbundled  network  elements.  As 
discussed  infra,  Section  XII,  Congress 
provided  rural  carriers  with  an 
exemption  from  section  251(c) 
requirements  imtil  the  state  commission 
removes  such  exemption.  47  U.S.C. 
§  251(f)(1).  This  is  because  the  new 
entrant  will  have  to  charge  its 
subscribers  higher  rates  tiian  the 
incumbent  LEC  charges  to  place  calls  to 
subscribers  of  the  neighboring  BOC. 

128.  We  find  that  section  259  does  not 
compel  us  to  reach  a  different 
conclusion  regarding  the  application  of 
section  252  to  agreements  between 
neighboring  LECs.  Section  259  requires 
the  Commission  to  prescribe,  within  one 
year  after  the  date  of  enactment  of  the 
1996  Act,  regulations  that  require 
inaunbent  I^Cs  "to  make  available  to 
any  qualifying  carrier  such  pubUc 
switched  network  inft^structure, 
technology,  information,  and 
telecommunications  facilities  and 
functions  as  may  be  requested  by  such 
qualifying  carrier  to  provide 
telecommunications  services,  or  to 
provide  access  to  information  services 
*   *   *"47U.S.C.  §  259(a).  A  "quaUfying 
carrier"  is  a  telecommunications  carrier 
that  "lacks  economies  of  scale  or 
scope,"  and  that  offers  telephone 
exchange  service,  exchange  access,  and 
any  other  service  included  in  universal 
service  to  all  consumers  in  the  service 
area  without  preference.  47  U.S.C. 
§  259(d).  Section  259  is  limited  to 
agreements  for  infrastructure  sharing 
between  incumbent  LECs  and 
telecommunications  carriers  that  lack 
"economies  of  scale  or  scope,"  as 
determined  in  accordance  with 
regulations  prescribed  by  the 
Commission.  We  conclude  that  the 
purpose  and  scope  of  section  259  differ 
significantly  from  the  purpose  and 
scope  of  section  251.  The  Commission 
plans  to  initiate  a  proceeding  to 
establish  regulations  pursuant  to  section 
259.  Section  259  is  a  limited  and 
discrete  provision  designed  to  bring  the 
benefits  of  advanced  infrastructure  to 
additional  subscribers,  in  the  context  of 
the  pro-competitive  goals  and 
provisions  of  the  1996  Act.  Moreover, 
section  259(b)(7)  requires  LECs  to  file 
with  the  Commission  or  the  state  "any 
tariffis,  contracts  or  other  arrangements 
showing  the  rates,  terms,  and  conditions 
under  which  such  carrier  is  making 
available  public  switched  network 
infrastructure  and  functions  under  this 
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sectfon."  We  believe  that  this  language 
further  supports  our  conclusion  that 
Congress  intended  agreements  between 
neighboring  LECs  to  be  filed  and 
available  for  public  inspection. 
Commenters  also  have  failed  to 
persuade  us  that  universal  service  is 
jeopardized  by  our  finding  that 
agreements  between  neighboring  LECs 
are  subject  to  section  252  filing  and 
review  provisions.  Concerns  regarding 
universal  service  should  be  addressed 
by  the  Federal-State  Joint  Board, 
empaneled  pursuant  to  section  254  of 
the  1996  Act.  The  Joint  Board  has 
initiated  a  comprehensive  review  of 
imiversal  service  issues  and  is 
considering,  among  other  matters, 
access  to  telecommunications  and 
information  services  in  rural  and  high 
cost  areas.  In  addition,  as  discussed  in 
Section  XII,  infra,  the  1996  Act  provides 
for  exemptions,  suspension,  or 
modification  of  some  of  the 
requirements  in  section  251  for  rural  or 
smaller  carriers. 

.129.  Some  parties  have  suggested  that 
we  provide  parties  an  opportimity  to 
renegotiate  preexisting  contracts. 
Parties,  of  course,  may  mutually  agree  to 
renegotiate  agreements,  but  we  decline 
to  mandate  that  parties  renegotiate 
existing  contracts.  In  addition,  as 
discussed  below,  commercial  mobile 
radio  service  (CMRS)  providers  that  are 
party  to  preexisting  agreements  with 
incumbent  LECs  that  provide  for  non- 
mutual  compensation  have  the  option  of 
renegotiating  such  agreements  with  no 
termination  liabilities  or  contract 
penalties.  We  believe  that  generally 
requiring  renegotiation  of  preexisting 
contracts  is  unnecessary,  however, 
because  state  commissions  will  review 
preexisting  agreements,  and  may  reject 
any  negotiated  agreement  that 
"discriminates  against  a 
telecommunications  carrier  not  a  party 
to  the  agreement,"  or  that  "is  not 
consistent  with  the  public  interest, 
convenience,  and  necessity."  We 
recognize  that  preexisting  agreements 
were  negotiated  under  very  different 
circumstances,  and  may  not  provide  a 
reasonable  basis  for  interconnection 
agreements  under  the  1996  Act.  For 
example,  non-competing  neighboring 
LECs  may  have  negotiated  terms  that 
simply  are  not  viable  in  a  competitive 
market.  It  would  not  foster  efficient 
long-term  competition  to  force  parties  to 
make  available  to  all  requesting  carriers 
interconnection  on  terms  not 
sustainable  in  a  competitive 
environment.  In  such  circumstances,  a 
state  commission  would  have  authority 
to  reject  a  preexisting  agreement  as 
inconsistent  with  the  public  interest.  If 


a  state  commission  approves  a 
preexisting  agreement,  that  agreement 
will  be  available  to  other  parties  in 
accordance  with  section  252(i).  Contrary 
to  NYNEX's  assertion,  once  a  state 
approves  an  agreement  under  section 
252(e),  that  agreement  is  "approved 
under"  section  252. 

130.  We  decline  to  require  immediate 
filing  of  preexisting  agreements.  States 
should  establish  procedures  and 
reasonable  time  fi^mes  for  requiring 
filing  of  preexisting  agreements  in  a 
timely  manner.  We  leave  these 
procedures  largely  in  the  hands  of  the 
states  in  order  to  ensure  that  we  do  not 
impair  some  states'  ability  to  carry  out 
their  other  duties  under  the  1996  Act, 
especially  if  a  large  number  of  such 
agreements  must  be  filed  and  approved 
by  the  state  commission.  We  believe, 
nevertheless,  that  we  should  set  an 
outer  time  period  to  file  with  the 
appropriate  state  commission 
agreements  that  Class  A  carriers  have 
with  other  Class  A  carriers  that  predate 
the  1996  Act.  Class  A  companies  are 
defined  as  companies  "having  annual 
revenues  from  regulated 
telecommunications  operations  of 
$100,000,000  or  more."  47  CFR 
§  32.11(a)(1).  We  conclude  that  setting 
such  a  time  limit  will  ensure  that  third 
parties  are  not  prevented  indefinitely 
from  reviewing  and  taking  advantage  of 
the  terms  of  preexisting  agreements.  We 
are  concerned,  however,  about  the 
burden  that  a  national  filing  deadline 
might  impose  on  small  telephone 
companies  that  have  preexisting 
agreements  with  Class  A  carriers  or  with 
other  small  carriers.  We  therefore  limit 
the  filing  deadline  requirement  to 
preexisting  agreements  between  Class  A 
carriers.  We  encourage  all  carriers  to  file 
preexisting  contracts  with  the 
appropriate  state  commission  no  later 
than  June  30, 1997,  but  impose  this  as 
a  requirement  only  with  respect  to 
agreements  between  Class  A  carriers. 
We  find  that  requiring  preexisting 
agreements  between  Class  A  carriers  to 
be  filed  no  later  than  June  30, 1997  is 
unlikely  to  burden  state  commissions 
unduly,  and  will  give  parties  a 
reasonable  opportimity  to  renegotiate 
agreements  if  they  so  choose,  while  at 
the  same  time,  establishing  this  outer 
time  limit  ensures  that  third  parties  will 
have  access  to  the  terms  of  such 
agreements,  under  section  252(i),  within 
a  reasonable  period.  We  expect  to  have 
completed  proceedings  on  universal 
service  and  access  charges  by  this  filing 
deadline.  States  may  impose  a  shorter 
time  period  for  filing  preexisting 
agreements. 


IV.  Interconnection. 

131.  This  section  of  the  Report  and 
Order,  and  the  three  sections  that  follow 
it,  address  the  interconnection  and 
unbundling  obligations  that  the  Act 
imposes  on  incumbent  LECs.  Beyond 
the  resale  of  incumbent  LEC  services,  it 
is  these  obligations  that  pave  the  way 
for  the  introduction  of  facilities-based 
competition  with  incumbent  LECs.  The 
interconnection  obligation  of  section 
251(c)(2),  discussed  in  this  section, 
allows  competing  carriers  to  choose  the 
most  efficient  points  at  which  to 
exchange  traffic  with  incumbent  LECs, 
thereby  lowering  the  competing  carriers' 
costs  of,  among  other  things,  transport 
and  termination  of  traffic.  The 
unbundling  obligation  of  section 
251(c)(3)  further  permits  new  entrants, 
where  economically  efficient,  to 
substitute  incumbent  LEC  focilities  for 
some  or  all  of  the  facilities  the  new 
entrant  would  have  had  to  obtain  in 
order  to  compete.  Finally,  both  the 
interconnection  and  unbundling 
sections  of  the  Act,  in  combination  with 
the  collocation  obligation  imposed  on 
incumbents  by  section  251(c)(6),  allow 
competing  carriers  to  choose  technically 
feasible  methods  of  achieving 
interconnection  or  access  to  unbundled 
elements. 

132.  Section  251(c)(2)  imposes  upon 
incumbent  LECs  "the  duty  to  provide, 
for  the  facilities  and  equipment  of  any 
requesting  telecommunications  carrier, 
interconnection  with  the  local  exchange 
carrier's  network  *  *  *  for  the 
transmission  and  routing  of  telephone 
exchange  service  and  exchange  access." 
Such  interconnection  must  be:  (1) 
provided  by  the  incumbent  LEC  at  "any 
technically  feasible  point  within  [its) 
network;"  (2)  "at  least  equal  in  quality 
to  that  provided  by  the  local  exchange 
carrier  to  itself  or  *   *  *  (to)  any  other 
party  to  which  the  carrier  provides 
interconnection;"  and  (3)  provided  on 
rates,  terms,  and  conditions  that  are 
"just,  reasonable,  and 
nondiscriminatory,  in  accordance  with 
the  terms  and  conditions  of  the 
agreement  and  the  requirements  of  this 
section  and  section  252." 

A.  Relationship  Between' 
Interconnection  and  Transport  and 
Termination 

1.  Background 

133.  In  the  NPRM,  we  sought 
comment  on  the  relationship  between 
the  obligation  of  incumbent  LECs  to 
provide  "interconnection"  under 
section  251(c)(2)  and  the  obligation  of 
all  LECs  to  establish  reciprocal 
compensation  arrangements  for  the 
"transport  and  termination"  of 
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telecommun  cations  pursuant  to  section 
251(b)(5).  W(  I  stated  that  the  term 
"interconnection"  might  refer  only  to 
the  physical  linking  of  two  networks  or 
to  both  the  linking  of  facilities  and  the 
transport  anq  termination  of  traffic.  We 
noted  in  the  NPRM  that  section  252(d) 
sets  forth  different  pricing  standards  for 
interconnection  and  transport  and 
termination. 

2.  Discussion 

134.  We  conclude  that  the  term 
"tnterconnecjion"  under  section 
251(c)(2)  refers  only  to  the  physical 
linking  of  twi )  networks  for  the  mutual 
exchange  of  traffic.  Including  the 
transport  and  termination  of  traffic 
within  the  meaning  of  section  251(c)(2) 
would  result  in  reading  out  of  the 
statute  the  dqty  of  all  LECs  to  establish 
"reciprocal  compensation  arrangements 
for  the  transport  and  termination  of 
telecommunipations,"  under  section 
251(b)(5).  In  addition,  in  setting  the 
pricing  standard  for  section  251(c)(2) 
interconnectibn,  section  252(d)(1)  states 
it  applies  when  state  commissions  make 
determinatioas  "of  the  just  and 
reasonable  ra^e  for  interconnection  of 
facilities  and^quipwent  for  purposes  of 
subsection  (ci(2)  of  section  251." 
Because  section  251(d)(1)  states  that  it 
only  applies  |o  the  interconnection  of 
"facilities  and  equipment,"  if  we  were 
to  interpret  section  251(c)(2)  to  refer  to 
transport  and^  termination  of  traffic  as 
well  as  the  physical  linking  of 
equipment  and  facilities,  it  would  still 
be  necessary  jo  find  a  pricing  standard . 
for  the  transport  and  termination  of 
traffic  apart  fijom  section  252(d)(1).  We 
also  reject  CompTers  argument  that 
reading  section  251(c)(2)  to  refer  only  to 
the  physical  linking  of  networks  implies 
that  incumbent  LECs  would  not  have  a 
duty  to  route  and  terminate  traffic.  That 
duty  applies  (o  all  LECs  and  is  clearly 
expressed  in  section  251(b)(5).  We  note 
that  because  i  iterconnection  refers  to 
the  physical  1  nking  of  two  networks, 
and  not  the  trmsport  and  termination  of 
traffic,  access  charges  are  not  affected  by 
our  rules  imp  ementing  section 
251(c)(2). 

B.  National  Ir  terconnection  Rules 

1 .  Backgroun( 

135.  hi  the  ^IPRM,  we  tentatively 
concluded  thiit  national  interconnection 
rules  would  facilitate  swift  entry  by 
competitors  ii  multiple  states  by 
eliminating  the  need  to  comply  with  a 
multiplicity  cf  state  variations  in 
technical  andjprocedural  requirements. 
NPRM  at  parai.  40,  61  FR  18311  (April 
25,  1996).  We  sought  comment  on  this 
tentative  cone  lusion. 


2.  Discussion 

136.  As  discussed  more  fully  above, 
we  conclude  that  national  rules 
regarding  interconnection  piusuant  to 
section  251(c)(2)  are  necessary  to  further 
Congress's  goal  of  creating  conditions 
that  will  facilitate  the  development  of 
competition  in  the  telephone  exchange 
market.  Uniform  rules  will  permit  all 
carriers,  including  small  entities  and 
small  incumbent  LECs,  to  plan  regional 
or  national  networks  using  the  same 
interconnection  points  in  similar 
networks  nationwide.  Uniform  rules 
will  also  guarantee  consistent, 
minimum  nondiscrimination  safeguards 
and  "equal  in  quality"  standards  in 
every  state.  Such  rules  will  also  avoid 
relitigating,  in  multiple  states,  the  issue 
of  whether  interconnection  at  a 
particular  point  is  technically  feasible. 

137.  We  believe,  however,  that 
inflexible  or  overly  detailed  national 
rules  implementing  section  251(c)(2) 
may  inhibit  the  ability  of  the  states  or 
the  parties  to  reach  arrangements  that 
reflect  technological  and  market 
advances  and  regional  differences.  We 
also  believe  that,  on  several  issues,  the 
record  is  not  adequate  at  this  time  to 
justify  the  establishment  of  national 
rules.  Therefore,  as  required  by  section 
251(d)(3)  and  as  discussed  in  section 
n.C.  above,  our  rules  will  permit  states 
to  go  beyond  the  national  rules 
discussed  below,  and  impose  additional 
procompetitive  interconnection 
requirements,  as  long  as  such 
requirements  are  otherwise  consistent 
with  the  1996  Act  and  the  Commission's 
regulations.  We  believe  that  we  can 
benefit  from  state  experience  in  our 
ongoing  review  of  these  issues. 

C.  Interconnection  for  the  Transmission 
and  Routing  of  Telephone  Exchange 
Service  and  Exchange  Access 

1.  Background 

138.  Section  251(c)(2)  imposes  a  duty 
upon  incumbent  LECs  to  provide 
"interconnection  with  the  (LECs) 
network  *   *   *  for  the  transmission  and 
routing  of  telephone  exchange  service 
and  exchange  access."  In  the  NPRM,  we 
sought  comment  on  whether  a  carrier 
could  request  interconnection  pursuant 
to  subsection  (c)(2)  for  purposes  of 
transmitting  and  routing  telephone 
exchange  service,  exchange  access,  or 
both,  or  whether  this  provision  requires 
that  such  a  request  be  solely  for 
purposes  of  providing  both  telephone 
exchange  service  and  exchange  access. 

2.  Discussion 

139.  We  conclude  that  the  phrase 
"telephone  exchange  service  and 
exchange  access"  imposes  at  least  three 


obligations  on  incumbent  LECs:  an 
incumbent  must  provide 
interconnection  for  purposes  of 
transmitting  and  routing  telephone 
exchange  traffic  or  exchange  access 
"  traffic  or  both.  We  believe  that  this 
interpretation  is  consistent  with  both 
the  language  of  the  statute  and 
Congress's  intent  to  foster  entry  by 
competitive  providers  into  the  local 
exchange  market.  As  the  U.S.  Court  of 
Appeals  for  the  Fifth  Circuit  stated  in 
Peacock  v.  Lubbock  Compress 
Company,  "the  word  'and'  is  not  a  word  ^ 
with  a  single  meaning,  for 
chameleonlike,  it  takes  its  color  fit>m  its 
surroundings."  The  court  held  that  "[ijn 
the  construction  of  statutes,  it  is  the 
duty  of  the  Court  to  ascertain  the  clear 
intention  of  the  legislature.  In  order  to 
do  this.  Courts  are  often  compelled  to 
construe  'or'  as  meaning  'and,'  and 
again  'and'  as  meaning  'or'."  Peacock  v. 
Lubbock  Compress  Company,  252  F.2d 
892,  893  (5th  Cir.  1958)  (citing  United 
States  V.  Fisk,  70  U.S.  445,  448). 
Moreover,  the  term  "local  exchange 
carrier"  is  defined  in  the  Act  as  "any 
person  that  is  engaged  in  the  provision 
of  telephone  exchange  service  or 
'exchange  access."  Thus,  we  believe  that 
Congress  intended  to  facilitate  entry  by 
carriers  offering  either  service.  In 
imposing  an  interconnection 
requirement  under  section  251(c)(2)  to 
facilitate  such  entry,  however,  we 
believe  that  Congress  did  not  want  to 
deter  entry  by  entities  that  seek  to  offer 
either  service,  or  both,  and,  as  a  result, 
section  251(c)(2)  requires  incumbent 
LECs  to  interconnect  with  carriers 
providing  "telephone  exchange  service 
and  exchange  access."  Congress  made 
clear  that  incumbent  LECs  must  provide 
interconnection  to  carriers  that  seek  to 
offer  telephone  exchange  service  and  to 
carriers  that  seek  to  offer  exchange 
access.  This  interpretation  is  consistent 
with  section  251(c)(2),  which  imposes 
an  obligation  on  incumbent  LECs,  but 
not  requesting  carriers.  Thus,  for 
example,  an  analogous  requirement 
might  be  that  incumbent  LECs  must 
provide  interconnection  for  the 
transmission  and  routing  of  "electrical 
and  optical  signals."  Such  a 
hypothetical  requirement  could  not 
rationally  be  read  to  obligate  requesting 
carriers  to  provide  both  electrical  and 
optical  signals. 

140.  We  also  conclude  that  requiring 
new  entrants  to  make  available  both 
local  exchange  service  and  exchange 
access  as  a  prerequisite  to  obtaining 
interconnection  to  the  incumbent  LECs 
network  under  subsection  (c)(2)  would 
unduly  restrict  potential  competitors. 
For  example,  CAPs  often  enter  the 
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telecommunications  market  as  exchange 
access  providers  prior  to  offering 
telephone  exchange  services.  Fiuther, 
applying  separate  regulatory  regimes 
(i.e.,  section  251  related-rules  for 
providers  of  telephone  exchange  and 
exchange  access  services  and  section 
201  related-rules  for  providers  of  only 
exchange  access  services)  with 
divergent  requirements  to  parties  using 
essentially  the  same  equipment  to 
transmit  and  route  traffic,  is  undesirable 
in  light  of  the  new  procompetitive 
paradigm  created  by  section  251.  We  see 
no  convincing  justification  for  treating 
providers  of  exchange  access  services 
that  offer  telephone  exchange  services 
differently  from  access  providers  who 
do  not  offer  telephone  exchange 
services.  We  therefore  conclude  that 
parties  offering  only  exchange  access  are 
permitted  to  seek  interconnection 
pursuant  to  section  251(c)(2). 

D.  Interexchange  Service  is  Not 
Telephone  Exchange  Service  or 
Exchange  Access 

1.  Background 

141.  Sections  251(c)(2)  and  251(c)(3) 
impose  duties  upon  incumbent  LECs  to 
provide  interconnection  and 
nondiscriminatory  access  to  unbimdled 
network  elements  to  "any  requesting 
telecommunications  carrier."  hi  the 
NPRM,  we  tentatively  concluded  that 
carriers  providing  interexchange 
services  are  "telecommunications 
carriers"  and  thus  may  seek 
interconnection  and  unbundled 
elements  under  subsections  (c)(2)  and 
(c)(3).  We  also  tentatively  concluded, 
however,  that  with  respect  to  section 
251(c)(2),  the  statute  imposes  limits  on 
the  purposes  for  which  any 
telecommunications  carrier,  including 
IXCs,  may  request  interconnection 
pursuant  to  that  section.  Section 
251(c)(2)  imposes  an  obligation  upon 
incumbent  LECs  to  provide  requesting 
carriers  with  interconnection  if  the 
purpose  of  the  interconnection  is  for  the 
"transmission  and  routing  of  telephone 
exchange  service  and  exchange  access." 
We  tentatively  concluded  in  the  NPRM 
that  interexchange  service  does  not 
appear  to  constitute  either  "telephone 
exchange  service"  or  "exchange  access." 
"Exchange  access"  is  defined  in  section 
3(16)  as  "the  offering  of  access  to 
telephone  exchange  services  or  facilities 
for  die  purpose  of  the  origination  or 
termination  of  telephone  toll  services." 
We  stated  that  an  IXC  that  requests 
interconnection  to  originate  or  terminate 
an  Interexchange  toll  call  is  not 
"offering"  access  services,  but  rather  is 
"receiving"  access  sr*rvices. 


2.  Discussion 

142.  We  conclude  that  IXCs  are 
telecommunications  carriers  under  the 
1996  Act,  because  they  provide 
telecommunications  services  [i.e..  "offer 
telecommunications  for  a  fee  directly  to 
the  public")  by  originating  or 
terminating  interexchange  traffic.  IXCs 
are  permitted  under  the  statute  to  obtain 
interconnection  pursuant  to  section 
251(c)(2)  for  the  "transmission  and 
routing  of  telephone  exchange  service 
and  exchange  access."  Moreover, 
traditional  IXCs  are  a  significant 
potential  new  local  competitor  and  we 
conclude  that  denying  them  the  right  to 
obtain  section  251(c)(2)  interconnection 
lacks  any  legal  or  policy  justification. 
Thus,  all  carriers  (including  those 
traditionally  classified  as  IXCs)  may 
obtain  interconnection  pursuant  to 
section  251(c)(2)  for  the  purpose  of 
terminating  calls  originating  from  their 
customers  residing  in  the  same 
telephone  exchange  (i.e.,  non- 
interexchange  calls). 

143.  We  conclude,  however,  that  an 
IXC  that  requests  intercoimection  solely 
for  the  purpose  of  originating  or 
terminating  its  interexchange  traffic,  not 
for  the  provision  of  telephone  exchange 
service  and  exchange  access  to  others, 
on  an  incumbent  LECs  network  is  not 
entitled  to  receive  interconnection 
pursuant  to  section  251(c)(2).  Section 
251(c)(2)  states  that  incumbent  LECs 
have  a  duty  to  interconnect  with 
telecommunications  providers  "for  the 
transmission  and  routing  of  telephone 
exchange  service  and  exchange  access." 
A  telecommunications  carrier  seeking 
interconnection  only  for  interexchange 
services  is  not  within  the  scope  of  this 
statutory  language  because  it  is  not 
seeking  interconnection  for  the  purpose 
of  providing  telephone  exchange 
service.  Nor  does  a  carrier  seeking 
interconnection  of  interstate  traffic 
only — for  the  purpose  of  providing 
interstate  services  only — fall  within  the 
scope  of  the  phrase  "exchange  access." 
Such  a  would-be  interconnector  is  not 
"offering"  access  to  telephone  exchange 
services.  As  we  stated  in  the  NPRM,  an 
IXC  that  seeks  to  interconnect  solely  for 
the  purpose  of  originating  or 
terminating  its  own  interexchange 
traffic  is  not  offering  access,  but  rather 
is  only  obtaining  access  for  its  own 
traffic.  Thus,  we  disagree  with 
CompTel's  position  that  DCCs  are 
offering  exchange  access  when  they 
offer  and  provide  exchange  access  as  a 
part  of  long  distance  service.  We 
conclude  that  a  carrier  may  not  obtain 
interconnection  pursuant  to  section 
251(c)(2)  for  the  purpose  of  terminating 
interexchange  traffic,  even  if  that  traffic 


was  originated  by  a  local  exchange 
customer  in  a  different  telephone 
exchange  of  the  same  carrier  providing 
the  interexchange  service,  if  it  does  not 
offer  exchange  access  services  to  others. 
As  we  stated  above,  however,  providers 
of  competitive  access  services  are 
eligible  to  receive  interconnection 
pursuant  to  section  251(c)(2).  Thus, 
traditional  IXCs  that  offer  access 
services  in  competition  with  an 
incumbent  LEC  (i.e.,  IXCs  that  offer 
access  services  to  other  carriers  as  well 
as  to  themselves)  are  also  eligible  to 
obtain  interconnection  pursuant  to 
section  251(c)(2).  For  example,  when  an 
IXC  interconnects  at  a  local  switch, 
bypassing  the  incxunbent  LECs' 
transport  network,  that  IXC  may  offer 
access  to  the  local  switch  in  comp>etition 
with  the  incumbent.  In  such  a  situation, 
the  interconnection  point  may  be 
considered  a  section  251(c)(2) 
interconnection  point. 

E.  Definition  of  "Technically  Feasible" 

1.  Backgroimd 

144.  In  addition  to  specifying  the 
purposes  for  which  carriers  may  request 
interconnection,  section  251(c)(2) 
obligates  incumbent  LECs  to  provide 
interconnection  within  their  networics  at 
any  "technically  feasible  point." 
Similarly,  section  251(c)(3)  obligates 
incumbent  LECs  to  provide  access  to 
unbundled  elements  at  any  "technically 
feasible  point."  Thus  our  interpretation 
of  the  term  "technically  feasible" 
applies  to  both  sections. 

145.  hi  the  NPRM,  we  sought 
comment  on  a  "dynamic"  definition  of 
"technically  feasible"  that  would 
provide  flexibility  for  negotiating  parties 
and  the  states  in  determining 
iriterconnection  and  unbundling  points 
as  network  technology  evolves.  We 
requested  comment  on  the  extent  to 
which  network  reliability  concerns 
should  be  included  in  a  technical 
feasibility  analysis,  and  tentatively 
concluded  that,  if  such  concerns  were 
involved,  the  inciunbent  LEC  had  the 
burden  to  support  such  a  claim  with 
detailed  information.  We  also  sought 
comment  on  the  role  of  other 
considerations,  such  as  economic 
burden,  in  determining  technical 
feasibility  under  sections  251(c)(2)  and 
251(c)(3). 

146.  We  also  tentatively  concluded 
that  interconnection  or  access  at  a 
particular  point  in  one  LEC  netwoA 
evidences  the  technical  feasibility  of 
providing  the  same  or  similar 
interconnection  or  access  in  another, 
similarly  structured  LEC  network. 
Finally,  we  tentatively  concluded  that 
incumbent  LECs  have  the  burden  of 


45502 


/ing  t^( 


Federal  Register  /  Vol.  61,  No.  169,  Thursday,  August  29,  1996  /  Rules  and  Regulations 


proving  tile  technical  infeasibiUty  of 

providing  interconnection  or  access  at  a 

particular  point. 

I 
2.  Discussion 

147.  Wf  conclude  that  the  term 
"technically  feasible"  refers  solely  to 
technical  pr  operational  concerns,  rather 
than  econpmic,  space,  or  site 
considerations.  We  further  conclude 
that  the  obligations  imposed  by  sections 
251(c)(2)  tnd  251(c)(3)  include 
modifications  to  incumbent  LEC 
facilities  m  the  extent  necessary  to 
accommodate  interconnection  or  access 
to  network  elements.  Specific, 
significant,  and  demonstrable  network 
reliability! concerns  associated  with 
providing! intercoimection  or  access  at  a 
particular  point,  however,  will  be 
regarded  as  relevant  evidence  that 
interconnection  or  access  at  that  point  is 
technically  infeasible.  We  also  conclude 
that  preexisting  interconnection  or 
access  at  k  particular  point  evidences 
the  technical  feasibility  of 
interconnection  or  access  at 
substantially  similar  points.  Finally,  we 
conclude  that  incumbent  LECs  must 
prove  to  tie  appropriate  state 
commission  that  a  particular 
interconnection  or  access  point  is  not 
technically  feasible. 

148.  We  find  that  the  1996  Act  bars 
consideration  of  costs  in  determining 
"technically  feasible"  points  of 
interconnaction  or  access.  In  the  1996 
Act,  Congfess  distinguished  "technical" 
consideralions  from  economic  concerns. 
Section  25 1(f),  for  example,  exempts 
certain  ruial  LECs  from  "unduly 
economics  lly  burdensome"  obligations 
imposed  b^  section  251(c)  even  where 
satisfaction  of  such  obhgations  is 
"technically  feasible."  Similarly,  section 
254(h)(2)(A)  treats  "technically  feasible" 
and  "economically  reasonable"  as 
separate  requirements.  Finally,  we  note 
that  the  Hsuse  committee  that 
considered  H.R.  1555  (which  was 
combined  Uith  Senate  Bill  S.652  to  form 
the  1996  Act)  dropped  the  term 
"economi(ially  reasonable"  from  its 
unbundlin  g  provision.  The  House 
■committee  explicitly  addressed  this 
substantive  change,  reporting  that  "this 
requiremeht  could  result  in  certain 
unbundle<  *   *  *  elements  *  *  *  not 
being  mad 3  available."  H.  Rep.  104-204, 
71  (1995).  Thus,  the  deliberate  and 
explained  substantive  omission  of 
explicit  ec  jnomic  requirements  in 
sections  21  1(c)(2)  and  251(c)(3)  cannot 
be  undone  through  an  interpretation 
that  such  considerations  are  implicit  in 
the  term  "i  echnically  feasible."  Of 
course,  a  r  squesting  carrier  that  wishes 

a  "technicilly  feasible"  but  expensive 
interconnection  would,  pursuant  to 


section  252(d)(1),  be  required  to  bear  the 
cost  of  that  interconnection,  including  a 
reasonableprofit. 

149.  USTA  and  SBC  cite  the 
Conunission's  900  Service  order 
{Policies  and  Rules  Concerning 
Interstate  900  Telecommunications 
Services.  Report  and  Order,  56  FR  56160 
(November  1, 1991))  as  support  for  the 
contention  that  costs  must  be 
considered  in  a  technical  feasibility 
analysis.  In  that  order,  the  Commission 
concluded  that  "(iln  defining 
'technically  feasible,'  we  balance  both 
technical  and  economic  considerations 
with  a  view  toward  providing  (9001 
blocking  capability  to  consumers 
without  imposing  imdue  economic 
burdens  on  LECs."  Our  900  Service 
order,  however,  has  little  bearing  on  our 
interpretation  of  the  term  "technically 
feasible"  in  the  1996  Act.  As  stated 
above,  the  1996  Act  distinguishes 
technical  considerations  from  the 
"undue  economic  biu'dens"  considered 
in  the  900  Service  order.  Indeed, 
Congress  used  virtually  the  same 
language — "unduly  economically 
burdensome" — in  drawing  the 
distinction.  If,  as  SBC  contends,  we  are 
to  presume  that  Congress  was  aware  of 
the  Commission's  analysis  of  the 
technical  feasibility  of  900  call  blocking, 
the  1996  Act  appears  squarely  to  reject 
that  view  of  technical  feasibility. 
Moreover,  unlike  the  costs  of  providing 
900  call  blocking,  which  we  imposed 
largely  on  LECs  in  the  900  Service  order, 
as  noted  above,  to  the  extent  incumbent 
LECs  incur  costs  to  provide 
interconnection  or  access  under  sections 
251(c)(2)  or  251(c)(3),  incumbent  LECs 
may  recover  such  costs  from  requesting 
carriers. 

150.  In  addition  to  economic 
considerations,  section  251(c)(6) 
distinguishes  considerations  of  "space 
limitations"  from  those  of  "technical 
reasons,"  and  thus,  in  general,  we 
believe  existing  space  or  site  restrictions 
should  not  be  included  within  a 
technical  feasibility  analysis.  Of  course, 
under  section  251(c)(6)  "space" 
restrictions  are  expressly  considered 
along  with  "technical"  considerations 
in  determining  whether  an  incumbent 
LEC  must  provide  for  physical 
collocation.  Where  physical  collocation 
is  not  practical  because  of  "space 
limitations,"  however,  incumbent  LECs 
must  provide  for  virtual  collocation. 
Section  251  is  silent  as  to  whether  an 
incumbent  LECs  duty  to  provide  for 
virtual  collocation  or  other  methods  of 
interconnection  or  access  to  unbundled 
el'^r      ts  is  dependent  on  space 

rai  nts.  We  conclude,  as  a  practical 
Matter,  that  space  limitations  at  a 
particular  network  site,  without  any 


possibility  of  expansion,  may  render 
interconnection  or  access  at  that  point 
infeasible,  technically  or  otherwise. 
Where  such  expansion  is  possible, 
however,  we  conclude  that,  in  hght  of 
the  distinction  drawn  in  section 
251(c)(6),  site  restrictions  do  not 
represent  a  "technical"  obstacle.  Again, 
however,  the  requesting  party  would 
bear  the  cost  of  any  necessary 
expansion.  Nor  do  we  beUeve  the  term 
"technical,"  when  interpreted  in 
accordance  with  its  ordinary  meaning  as 
referring  to  engineering  and  operational 
concerns  in  the  context  of  sections 
251(c)(2)  and  251(c)(3),  includes 
consideration  of  accounting  or  billing 
restrictions. 

151.  Several  parties  also  attempt  to 
draw  a  distinction  between  what  is 
"feasible"  under  the  terms  of  the  statute, 
and  what  is  "possible."  The  words 
"feasible"  and  "possible,"  however,  are 
used  sjmonymously.  Feasible  is  defined 
as  "capable  of  being  accomplished  or 
brought  about;  possible."  TTie  statute 
itself  provides  a  more  meaningful 
distinction.  Unlike  the  "technically 
feasible"  terminology  included  in 
sections  251(c)(2)  and  251(c)(3),  section 
251(c)(6)  uses  the  term  "practical  for 
technical  reasons"  in  determining  the 
scope  of  an  incumbent  LECs  obligation 
to  provide  for  physical  collocation. 
"Practical"  is  defined  as  "manifested  in 
practice  or  action  *  *  *  not  theoretical 
or  ideal"  or  "adapted  or  designed  for 
actual  use;  useful,"  and  connotes 
similarity  to  ordinary  usage.  Thus,  it  is 
reasonable  to  interpret  Congress'  use  of 
the  term  "feasible"  in  sections  251(c)(2) 
and  251(c)(3)  as  encompassing  more 
than  what  is  merely  "practical"  or 
similar  to  what  is  ordinarily  done.  That 
is,  use  of  the  term  "feasible"  implies 
that  interconnecting  or  providing  access 
to  a  LEC  network  element  may  be 
feasible  at  a  particular  point  even  if 
such  interconnection  or  access  requires 
a  novel  use  of,  or  some  modification  to, 
incumbent  LEC  equipment.  This 
interpretation  is  consistent  with  the  fact 
that  incumbent  LEC  networks  were  not 
designed  to  accommodate  third-party 
interconnection  or  use  of  network 
elements  at  all  or  even  most  points 
within  the  network.  If  incumbent  LECs 
were  not  required,  at  least  to  some 
extent,  to  adapt  their  facilities  to 
interconnection  or  use  by  other  carriers, 
the  purposes  of  sections  251(c)(2)  and 
251(c)(3)  would  often  be  fhistrated.  For 
example.  Congress  intended  taxibligate 
the  incumbent  to  accommodate  the  new 
entrant's  network  architecture  by 
requiring  the  incumbent  to  provide 
interconnection  "for  the  facilities  and 
equipment"  of  the  new  entrant. 
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Consistent  with  that  intent,  the 
incumbent  must  accept  the  novel  use  of. 
and  modification  to,  its  network 
faciUties  to  accommodate  the 
interconnector  or  to  provide  access  to 
unbundled  elements. 

152.  We  also  conclude,  however,  that 
legitimate  threats  to  network  reliabiUty 
and  security  must  be  considered  in 
evaluating  the  technical  feasibility  of 
interconnection  or  access  to  incumbent 
LEG  networks.  Negative  networi: 
reliability  effects  are  necessarily 
contrary  to  a  finding  of  technical 
feasibility.  Each  carrier  must  be  able  to 
retain  responsibility  for  the 
management,  control,  and  performance 
of  its  own  network.  Thus,  with  regard  to 
network  reliabiUty  and  security,  to 
justify  a  refusal  to  provide 
interconnection  or  access  at  a  point 
requested  by  another  carrier,  incumbent 
LECs  must  prove  to  the  state 
commission,  with  clear  and  convincing 
evidence,  that  specific  and  significant 
adverse  impacts  would  result  from  the 
requested  interconnection  or  access. 
The  reports  of  the  Commission's 
Network  ReUabiUty  Coimcil  discuss 
network  reliability  considerations,  and 
establish  templates  that  Ust  activities 
that  need  to  occur  when  service 
providers  connect  their  networks 
pursuant  to  defined  interconnection 
specifications  or  when  they  are 
attempting  to  define  a  new  network 
interface  specification. 

153.  We  further  conclude  that 
successful  interconnection  or  access  to 
an  unbundled  element  at  a  particular 
point  in  a  network,  using  particular 
facilities,  is  substantial  evidence  that 
interconnection  or  access  is  technically 
feasible  at  that  point,  or  at  substantially 
similar  points  in  networks  employing 
substantially  similar  faciUties.  In 
comparing  networks  for  this  purpose, 
the  substantial  similarity  of  network 
faciUties  may  be  evidenced,  for 
example,  by  their  adherence  to  the  same 
interface  or  protocol  standards.  We  also 
conclude  that  previous  successful 
interconnection  at  a  particular  point  in 
a  network  at  a  particular  level  of  quality 
constitutes  substantial  evidence  that 
interconnection  is  technically  feasible  at 
that  point,  or  at  substantially  similar 
points,  at  that  level  of  quality.  Although 
most  parties  agree  with  this  conclusion, 
some  LECs  contend  that  such 
comparisons  are  all  but  impossible 
because  of  alleged  variability  in  network 
technologies,  even  where  the  ultimate 
services  offered  by  separate  networks 
are  the  same.  We  believe  that,  if  the 
faciUties  are  substantially  similar,  the 
LECs'  contention  is  adequately 
addressed. 


154.  Finally,  because  sections 
251(c)(2)  and  251(c)(3)  impose  duties 
upon  inciunbent  LECs,  we  conclude  that 
inciimbent  LECs  must  prove  to  the 
appropriate  state  commission  that 
interconnection  or  access  at  a  point  is 
not  technically  feasible.  Incumbent 
LECs  possess  the  information  necessary 
to  assess  the  technical  feasibility  of 
interconnecting  to  particular  LEC 
facilities.  Further,  incumbent  LECs  have 
a  duty  to  make  available  to  requesting 
carriers  general  information  indicating 
the  location  and  technical 
characteristics  of  incumbent  LEC 
network  facilities.  Without  access  to 
such  information,  competing  carriers 
would  be  unable  to  make  rational 
network  deployment  decisions  and 
could  be  forced  to  make  inefficient  use 
of  their  own  and  incxmibent  LEC 
faciUties,  with  anticompetitive  effects. 

155.  We  have  considered  the 
economic  impact  of  our  rules  in  this 
section  on  small  inciunbent  LECs.  For 
example,  the  Rural  Telephone  Coalition 
argues  that  the  Commission  should  set 
interconnection  points  in  a  flexible 
manner  to  recognize  the  difiierences 
between  carriers  and  regions.  We  do  not 
adopt  the  Rural  Telephone  Coalition's 
position  because  we  believe  that,  in 
general,  the  Act  does  not  permit 
incumbent  LECs  to  deny 
interconnection  or  access  to  unbundled 
elements  for  any  reason  other  than  a 
showing  that  it  is  not  technically 
feasible.  We  beUeve  that  this 
interpretation  will  advance  the 
procompetitive  goals  of  the  statute.  We 
also  note,  however,  that  section  251(f)  of 
the  1996  Act  provides  relief  to  certain 
small  LECs  bom  our  regulations 
implementing  section  251. 

F.  Technically  Feasible  Points  of 
Interconnection 

1.  Backgroimd 

156.  In  the  NPRM,  we  requested 
comment  on  which  points  within  an 
incumbent  LECs  network  constitute 
"technically  feasible"  points  for 
purposes  of  section  251(c)(2).  Having 
defined  the  phrase  "technically 
feasible"  above,  we  now  determine  a 
minimum  set  of  technically  feasible 
points  of  interconnection. 

2.  Discussion 

157.  We  conclude  that  we  should 
identify  a  minimum  list  of  technically 
feasible  points  of  interconnection  that 
are  critical  to  facilitating  entry  by 
competing  local  service  providers. 
Section  251(c)(2)  gives  competing 
carriers  the  right  to  deliver  traffic 
terminating  on  an  incumbent  LECs 
network  at  any  technically  feasible 


point  on  that  network,  rather  than 
obligating  such  carriers  to  transport 
traffic  to  less  convenient  or  efficient 
interconnection  points.  Section 
251(c)(2)  lowers  barriers  to  competitive 
entry  for  carriers  that  have  not  deployed 
ubiquitous  networks  by  permitting  them 
to  select  the  points  in  an  incumbent 
LEC's  network  at  which  they  wish  to 
deliver  traffic.  Moreover,  because 
competing  carriers  must  usually 
compensate  incxmibent  LECs  for  the 
additional  costs  inourod  by  providing 
interconnection,  competitors  have  an 
incentive  to  make  economically  efficient 
decisions  about  where  to  interconnect. 

158.  We  conclude  that,  at  a  minimum, 
incumbent  LECs  must  provide 
interconnection  at  the  line-side  of  a 
local  switch  (at,  for  example,  the  main 
distribution  frame),  the  trunk-side  of  a 
local  switch;  the  trunk  interconnection 
points  for  a  tandem  switch;  and  central 
office  cross-connect  points  in  general. 
This  requirement  includes 
interconnection  at  those  out-of-band 
signaling  transfer  points  necessary  to 
exchange  traffic  and  access  call  related 
databases.  All  of  these  points  of 
interconnection  are  used  today  by 
competing  carriers,  noncompeting 
carriers,  or  LECs  themselves  for  the 
exchange  of  traffic,  and  thus  we 
conclude  that  interconnection  at  such 
points  is  technically  feasible. 

159.  A  varied  group  of  commenters, 
including  BeU  Atlantic  and  AT&T,  agree 
that  interconnection  at  the  line-side  of 
the  switch  is  technically  feasible. 
Interconnection  at  this  point  is  currently 
provided  to  some  commercial  mobile 
radio  service  (CMRS)  carriers  and  may 
be  necessary  for  other  competitors  that 
have  their  own  distribution  plant,  but 

'seek  to  interconnect  to  the  incumbent's 
switch.  We  also  agree  with  numerous 
commenters  that  claim  that 
interconnection  at  the  trunk-side  of  a 
switch  is  technically  feasible  and 
should  be  available  upon  request 
Interconnection  at  this  point  is  currently 
used  by  competing  carriers  to  exchange 
traffic  with  incinnbent  LECs. 
Interconnection  to  tandem  switching 
facilities  is  also  currently  used  by  IXCs 
and  competing  access  providers,  and  is 
thus  technically  feasible.  Finally, 
central  office  cross-connect  points, 
which  are  designed  to  facilitate 
interconnection,  are  natural  points  of 
technically  feasible  interconnection  to, 
for  example,  interoffice  transmission 
facilities.  There  may  be  rare 
circumstances  where  there  are  true 
technical  barriers  to  interconnection  at 
the  line-  or  trunk-side  of  the  switch  or 
at  central  office  cross-connect  points, 
however,  the  parties  have  not  presented 
us  with  any  such  circumstances.  Thus, 
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incumbent  LECs  must  prove  to  the  state 
commlssiona  that  such  points  are  not 
technically  feasible  interconnection 
points. 

160.  We  alio  note  that  the  points  of 
access  to  unbundled  elements  discussed 
below  may  a\so  serve  as  points  of 
interconnect^n  [i.e.,  points  in  the 
network  that  may  serve  as  places  where 
potential  competitors  may  wish  to 
exchange  traffic  with  the  inciunbent 
LEC  other  than  for  piuposes  of  gaining 
access  to  unbimdled  elements),  and  thus 
we  incorporafte  those  points  by  reference 
here.  Finally,  as  noted  above,  we  have 
identified  a  qiinimiun  Ust  of  technically 
fieasible  interconnection  points:  (1)  The 
line-side  of  a  local  switch;  (2)  the  trunk- 
side  of  a  local  switch:  (3)  the  tnmk 
interconnection  points  for  a  tandem 
switch;  (4)  central  office  cross-connect 
points;  (5)  out-of-band  signaling  transfer 
points;  and  (6)  the  points  of  access  to 
xinbundled  elements.  In  addition,  we 
anticipate  and  encourage  parties  and  the 
states,  through  negotiation  and 
arbitration,  to  identify  additional  points 
of  technically  feasible  interconnection. 
We  beheve  that  the  experience  of  the 
parties  and  tAe  states  will  benefit  our 
ongoing  review  of  interconnection. 

G.  Just,  Reasonable,  and 
Nondiscriminatory  Rates,  Terms,  and 
Conditions  of  Interconnection 

1.  Background 

161.  Sectio^  251(c)(2)(D)  requires  that 
incumbent  LtCs  provide 
interconnection  "on  rates,  terms,  and 
conditions  thet  are  just,  reasonable,  and 
nondiscriminatory."  In  the  NPRM,  we 
sought  comment  on  whether  we  should 
adopt  national  requirements  governing 
the  terms  and  conditions  of  providing 
interconnection.  We  also  sought 
comment  on  how  we  should  determine 
whether  the  terms  and  conditions  for 
interconnection  arrangements  are  just, 
reasonable,  atid  nondiscriminatory,  and 
how  we  should  enforce  such  rules.  In 
particular,  we  sought  comment  on 
whether  we  should  adopt  national 
guidelines  gdveming  installation, 
service,  maintenance,  and  repair  of  the 
inciunbent  L£C's  portion  of 
interconnection  fadhties. 

2.  Disciissiod 

162.  We  conclude  that  minimum 
national  standards  for  just,  reasonable, 
and  nondiscriminatory  terms  and 
conditions  of  interconnection  will  be  in 
the  pubUc  interest  and  will  provide 
guidance  to  the  parties  and  the  states  in 
the  arbitratioii  process  and  thereafter. 
We  beheve  tliat  national  standards  wiU 
tend  to  ofiset  the  imbalance  in 
bargaining  pqwer  between  incumbent 


LECs  and  competitors  and  encourage 
fair  agreements  in  the  marketplace 
between  parties  by  setting  minimiun 
requirements  that  new  entrants  are  . 
guaranteed  in  arbitrations.  Negotiations 
between  an  inciunbent  and  a  new 
entrant  differ  &x>m  commercial 
negotiations  in  a  competitive  market 
because  new  entrants  are  dependent 
solely  on  the  incumbent  for 
intercoimection. 

163.  Section  202(a)  of  the  Act  states 
that  "(i]t  shall  be  unlawful  for  any 
common  carrier  to  make  any  unjust  or 
unreasonable  discrimination  in  charges, 
practices,  *  *  *  facihties,  or  services  for 
or  in  connection  with  like 
communication  service  *  *  *  by  any 
means  or  device,  or  to  make  or  give  any 
undue  or  unreasonable  preference  or 
advantage  to  any  particular  person."  By 
comparison,  section  251(c)(2)  creates  a 
duty  for  incumbent  LECs  "to  provide 

•   *   *  any  requesting 
telecommimicaUons  carrier, 
interconnection  with  a  LECs  network 
on  rates,  terms,  and  conditions  that  are 
just,  reasonable,  and 
nondiscriminatory."  The 
nondiscrimination  requirement  in 
section  251(c)(2)  is  not  qualified  by  the 
"unjust  or  luueasonable"  language  of 
section  202(a).  We  therefore  conclude 
that  Congress  did  not  intend  that  the 
term  "nondiscriminatory"  in  the  1996 
Act  be  synonymoiis  with  "unjust  and 
unreasonable  discrimination"  used  in 
the  1934  Act,  but  rather,  intended  a 
more  stringent  standard. 

164.  Given  that  the  inciunbent  LEC 
will  be  providing  interconnection  to  its 
competitors  pursuant  to  the  purpose  of 
the  1996  Act,  the  LEC  has  the  incentive 
to  discriminate  against  its  competitors 
by  providing  them  less  favorable  terms 
and  conditions  of  interconnection  than 
it  provides  itself.  Permitting  such 
circumstances  is  inconsistent  with  the 
procompetitive  purpose  of  the  Act. 
Therefore,  we  reject  for  purposes  of 
section  251,  our  historical  interpretation 
of  "nondiscriminatory,"  which  we 
interpreted  to  mean  a  comparison 
between  what  the  incumbent  LEC 
provided  other  parties  in  a  regulated 
monopoly  environment.  We  befieve  that 
the  term  "nondiscriminatory,"  as  used 
throughout  section  251,  appUes  to  the 
terms  and  conditions  an  incumbent  LEC 
imposes  on  third  parties  as  well  as  on 
itself.  In  any  event,  by  providing 
interconnection  to  a  competitor  in  a 
manner  less  efficient  than  an  incumbent 
LEC  provides  itself,  the  inciunbent  LEC 
violates  the  duty  to  be  "just"  and 
"reasonable"  under  section  251(c)(2)(D). 
Also,  incumbent  LECs  may  not 
discriminate  against  parties  based  upon 
the  identity  of  the  carrier  (i.e.,  whether 


the  carrier  is  a  CMRS  provider,  a  CAP, 
or  a  competitive  LEC).  As  long  as  a 
carrier  meets  the  statutory  requirements, 
as  discussed  in  this  section,  it  has  a 
right  to  obtain  interconnection  with  the 
incumbent  LEC  pursuant  to  section 
251(c)(2). 

165.  We  identify  below  specific  terms 
and  conditions  for  interconnection  in 
discussing  physical  or  virtual 
collocation  [i.e.,  two  methods  of 
interconnection).  We  conclude  here. 
however,  that  where  a  carrier  requesting 
interconnection  pursuant  to  section 
251(c)(2)  does  not  carry  a  sufficient 
amount  of  traffic  to  justify  separate  one- 
way trunks,  an  incumbent  LEC  must 
accommodate  two-way  trunking  upon 
request  where  technically  feasible. 
Refusing  to  provide  two-way  trunking 
would  raise  costs'  for  new  entrants  and 
create  a  barrier  to  entry.  Thus,  we 
conclude  that  if  two-way  trunking  is 
technically  feasible,  it  would  not  be  just, 
reasonable,  and  nondiscriminatory  for 
the  incumbent  LEC  to  refuse  to  provide 
it. 

166.  Finally,  as  discussed  below,  we 
reject  Bell  Atlantic's  suggestion  that  we 
impose  reciprocal  terms  and  conditions 
on  incumbent  LECs  and  requesting 
carriers  pursuant  to  section  251(c)(2). 
Section  251(c)(2)  does  not  impose  on 
non-incumbent  LECs  the  duty  to 
provide  interconnection.  The 
obUgations  of  LECs  that  are  not 
incumbent  LECs  are  generally  governed 
by  sections  251  (a)  and  (b),  not  section 
251(c).  Also,  the  statute  itself  imposes 
different  obUgations  on  incumbent  LECs 
and  other  LECs  (i.e.,  section  251(b) 
imposes  obUgations  on  all  LECs  while 
section  251(c)  obUgations  are  imposed 
only  on  incumbent  LECs).  We  do  note, 
however,  that  251(c)(1)  imposes  upon  a 
requesting  telecommunications  carrier  a 
duty  to  negotiate  the  terms  and 
conditions  of  interconnection 
agreements  in  good  faith.  We  also 
conclude  that  MQ's  POI  proposal, 
permitting  intercoimecting  carriers,  both 
competitors  and  incumbent  LECs,  to 
designate  points  of  interconnection  on 
each  other's  networks,  is  at  this  time 
best  addressed  in  negotiations  and 
arbitrations  between  parties.  We  beUeve 
that  the  record  on  this  issue  is  not 
sufficiently  persuasive  to  justify 
Commission  action  at  this  time.  As 
market  conditions  evolve,  we  wiU 
continue  to  review  and  revise  our  rules 
as  necessary. 

H.  Interconnection  that  is  Equal  in 
Quality 

1.  Background 

167.  Section  251(c)(2)(C)  requires  that 
the  interconnection  provided  by  an 
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incumbent  LEC  be  "at  least  equal  in 
quality  to  that  provided  by  the 
(incumbent  LEC]  to  itself  or  to  any 
subsidiary,  afHliate,  or  any  other  party 
to  which  the  carrier  provides    • 
interconnection."  hi  the  NPRM,  we 
sought  comment  on  how  to  determine 
whether  interconnection  is  "equal  in 
quality." 

-  2.  Discussion 

168.  We  conclude  that  the  equal  in 
quality  standard  of  section  251(c)(2)(C) 
requires  an  incumbent  LEC  to  provide 
interconnection  between  its  network 
and  that  of  a  requesting  carrier  at  a  level 
of  quahty  thafis  at  least 
indistinguishable  from  that  which  the 
incumbent  provides  itself,  a  subsidiary, 
an  affiliate,  or  any  other  party.  We  agree 
with  MFS  that  this  duty  requires 
incumbent  LECs  to  design 
interconnection  facilities  to  meet  the 
same  technical  criteria  and  service 
standards,  such  as  probability  of 
blocking  in  peak  hours  and  transmission 
standards,  that  are  used  within  their 
own  networks.  Contrary  to  the  view  of 
some  commenters,  we  further  conclude 
that  the  equal  in  quality  obligation 
imposed  by  section  251(c)(2)  is  not 
limited  to  the  quality  perceived  by  end 
users.  The  statutory  language  contains 
no  such  limitation,  and  creating  such  a 
limitation  may  allow  incumbent  LECs  to 
discriminate  against  competitors  in  a 
manner  imperceptible  to  end  users,  but 
which  still  provides  inciunbent  LECs 
with  advantages  in  the  marketplace 
[e.g.,  the  imposition  of  disparate 
conditions  between  carriers  on  the 
pricing  and  ordering  of  services). 

169.  We  also  note  that  section 
251(c)(2)  requires  interconnection  that 
is  "at  least"  equal  in  quality  to  that 
enjoyed  by  the  incumbent  LEC  itself. 
This  is  a  minimum  requirement. 
Moreover,  to  the  extent  a  carrier 
requests  interconnection  of  superior  or 
lesser  quality  than  an  incumbent  LEC 
currenUy  provides,  the  inciunbent  LEC 
is  obligated  to  provide  the  requested 
interconnection  arrangement  if 
technically  feasible.  Requiring 
incumbent  LECs  to  provide  upon 
request  higher  quality  interconnection 
than  they  provide  themselves, 
subsidiaries,  or  affiliates  will  permit 
new  entrants  to  compete  with 
incumbent  LECs  by  offering  novel 
services  that  require  superior 
interconnection  quality.  We  also 
conclude  that,  as  long  as  new  entrants 
compensate  incumbent  LECs  for  the 
economic  cost  of  the  higher  quaUty 
interconnection,  competition  will  be 
promoted. 


V.  Access  to  Unbundled  Network 
Elements 

A.  Commission  Authority  to  Identify 
Unbundled  Network  Elements 

1.  Background 

170.  Section  251(c)(3)  imposes  a  duty 
on  incumbent  LECs  to  "provide,  to  any 
requesting  telecommunications  carrier  ' 
for  the  provision  of  a 
telecommunications  service, 
nondiscriminatory  access  to  network 
elements  on  an  unbundled  basis  at  any 
technically  feasible  point  on  rates, 
terms,  and  conditions  that  are  just, 
reasonable,  and  nondiscriminatory  in 
accordance  with  the  terms  and 
conditions  of  the  agreement  and  the 
requirements  of  this  section  and  section 
252."  This  section  also  requires 
incumbent  LECs  to  provide  these 
elements  "in  a  manner  that  allows 
requesting  carriers  to  combine  such 
elements  in  order  to  provide  such 
telecommunications  service." 

171.  Section  251(d)(1)  provides  that 
"the  Commission  shall  complete  all 
actions  necessary  to  establish 
regulations  to  implement  the 
requirements  oV  section  251  by  August 
8, 1996.  Section  251(d)(2)  ftirther 
provides  that,  "[i]n  determining  what 
network  elements  should  be  made 
available  for  purposes  of  subsection 
(c)(3),  the  Commission  shall  consider,  at 
a  minimum,  whether  (A)  Access  to  such 
network  elements  as  are  proprietary  in 
nature  is  necessary;  and  (B)  the  failure 
to  provide  access  to  such  network 
elements  would  impair  the  ability  of  the 
telecommunications  carrier  seeking 
access  to  provide  the  services  that  it 
seeks  to  offer." 

172.  In  the  NPRM,  we  sought 
comment  on  our  tentative  conclusion 
that  the  1996  Act  requires  the 
Commission  to  identify  network 
elements  that  incumbent  LECs  are 
required  to  make  available  to  requesting 
carriers  on  an  unbundled  basis  under 
section  251(c)(3). 

2.  Discussion 

173.  We  affirm  our  tentative 
conclusion  in  the  NPRM  that  the  1996 
Act  requires  the  Commission  to  identify 
network  elements  that  incumbent  LECs 
must  offer  requesting  carriers  on  an 
unbundled  basis  under  section 
251(c)(3).  ;Section  251(d)(1)  directs  the 
Commission  to  establish  rules 
implementing  the  requirements  of 
section  251(c)(3).  Further,  section 
251(d)(2)  contemplates  that,  pursuant  to 
this  direction,  the  Commission  will 
identify  unbundled  network  elements. 
We  conclude  that  neither  the  language 
in  section  251(d),  nor  any  other  part  of 


the  1996  Act,  is  reasonably  susceptible 
to  the  interpretation  advanced  by 
BellSouth  that  our  obligation  to  identify 
unbundled  network  elements  arises 
only  when  we  act  under  section 
252(e)(5). 

B.  National  Requirements  for 
Unbundled  Network  Elements 

1.  Background 

174.  In  the  NPRM,  we  noted  Congress' 
view  that,  when  new  entrants  begin 
providing  services  in  local  telephone 
markets,  it  is  unlikely  they  will  own 
network  faciUties  that  completely 
duplicate  those  of  incumbent  LECs 
because  of  the  significant  investment 
and  time  required  to  build  such 
facilities.  The  statutory  requirement 
imposed  on  incumbent  LECs  to  provide 
access  to  unbundled  network  elements 
will  permit  new  entrants  to  offisr 
competing  local  services  by  purchasing 
from  incumbents,  at  cost-based  prices, 
access  to  elements  which  they  do  not 
already  possess,  unbundled  from  those 
elements  that  they  do  not  need. 

175.  It  is  possible  that  there  will  be 
sufficient  demand  in  some  local 
telephone  markets  to  support  the 
construction  of  competing  local 
exchange  facilities  that  duplicate  most 
or  even  all  of  the  elements  of  an 
incumbent  LECs  network.  In  these 
markets  new  entrants  will  be  able  to  use 
unbundled  elements  from  the 
incumbent  LEC  to  provide  services  until 
such  time  as  they  complete  the 
construction  of  Uieir  own  networks,  and 
thus,  no  longer  need  to  rely  on  the 
facilities  of  an  incumbent  to  provide 
local  exchange  and  exchange  access 
services.  It  is  also  possible,  however, 
that  other  local  markets,  now  and  even 
into  the  future,  may  not  efficiently 
support  duplication  of  all,  or  even  some, 
of  an  inciunbent  LECs  facilities.  Access 
to  unbundled  elements  in  these  markets 
will  promote  efficient  competition  for 
local  exchange  services  because,  under 
the  scheme  set  out  in  the  1996  Act,  such 
access  will  allow  new  entrants  to  enter 
local  markets  by  obtaining  use  of  the 
incumbent  LEQs'  facilities  at  prices  that 
reflect  the  incumbents'  economies  of 
scale  and  scope. 

176.  In  the  NPRM,  we  tentatively 
concluded  that  the  Commission  should 
identify  a  minimum  number  of  elements 
that  incumbent  LECs  must  make 
available  to  requesting  carriers  on  an 
unbundled  basis.  We  further  tentatively 
concluded  that  section  252(e)(3) 
preserves  a  state's  authority,  during 
arbitration,  to  impose  additional 
unbundling  requirements  beyond  those 
we  specify,  as  long  as  such  requirements 
are  consistent  with  the  1996  Act  and  our 
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ins- 


regulatioiis.  Section  252(e)  discusses  a 
state  comlnission's  obligations  regarding 
the  approval  or  rejection  of  agreements 
between  ificumbent  LECs  and 
requesting  telecommunications  carriers 
for  interconnection,  services  or  network 
elements.  Subparagraph  (3)  of  this 
section  specifically  provides  that  a  state 
commission  is  not  prohibited  "firom 
establishiiig  or  enforcing  other 
requirements  of  State  law  in  its  review 
of  an  agreement,"  as  long  as  such 
requirements  do  not  violate  the  terms  of 
the  statute.  47  U.S.C.  §  252(e)(3).  We 
further  note  that  imder  section  252(f)(2) 
states  may  impose  additional 
unbundliag  requirements  during  review 
of  BOC  statements  of  generally  available 
terms  andl  conditions.  Section  252(f)(2) 
states  thati"(e)xcept  as  provided  in 
section  253,  nothing  in  this  section  shall 
prohibit  a, State  commission  from 
establishing  or  enforcing  other 
requirements  of  State  law  in  its  review 
of  such  statement  *   *   *"  47  U.S.C. 
§  252(f)(2).  Finally,  we  tentatively 
concluded  that  we  have  authority  to 
identify  additional  or  different 
unbundlidg  requirements  in  the  future, 
as  we  leam  about  changes  in 
technology,  the  innovation  of  new 
services,  apd  the  necessities  of 
competition. 


2.  EKscussfon 

177.  Wa  adopt  our  tentative 
conclusion  and  identify  a  minimum  Ust 
of  unbundled  network  elements  that 
incumbeni  LECs  must  make  available  to 
new  entrants  upon  request.  We  believe 
the  procooipetitive  goals  of  section 
251(c)(3)  Will  best  be  achieved  through 
the  adoption  of  such  a  list.  As  discussed 
above,  wehelieve  that  negotiations  and 
arbitrations  will  best  promote  efficient, 
rapid,  andl  widespread  new  entry  if  we 
establish  dertain  minimum  national 
unbundling  requirements.  As  the 
Department  of  Justice  argues,  there  is 
"no  basis  in  economic  theory  or  in 
experience  to  expect  incumbent 
monopolists  to  quickly  negotiate 
arrangemants  to  facilitate  disciplining 
entry  by  vfould-be  competitors,  absent 
clear  legal  requirements  to  do  so."  Ad 
Hoc  Teleo  immunications  Users 
Committe*  notes  that  "[hiistorically,  the 
[incumbeijt  LECs]  have  had  strong 
incentive^to  resist,  and  have  actively 
resisted,  enorts  to  open  their  networks 
to  users,  competitors,  or  new 
technology-driven  applications  of 
network  technology." 

178.  National  requirements  for 
unbundle^  elements  will  allow  new 
entrants,  i^icluding  small  entities, 
seeking  tolenter  local  markets  on  a 
national  o^  regional  scale  to  take 
advantage  of  economies  of  scale  in 


network  design.  If  fifty  states  were  to 
estabhsh  different  unbundling 
requirements,  new  entrants,  including 
small  entities,  could  be  denied  the 
benefits  of  scale  economies  in  obtaining 
access  to  unbundled  elements.  National 
requirements  will  also:  reduce  the 
number  of  issues  states  must  consider  in 
arbitrations,  thereby  facilitating  the 
states'  ability  to  conduct  such 
proceedings;  reduce  the  likelihood  of 
litigation  regarding  the  requirements  of 
section  251(c)(3)  and  the  costs 
associated  with  such  litigation;  and 
provide  financial  markets  with  greater 
certainty  in  assessing  new  entrants' 
business  plans,  thus  enhancing  the 
abiUty  of  new  entrants,  including  small 
entities,  to  raise  capital.  In  addition,  to 
the  extent  the  Commission  assumes  a 
state's  arbitration  authority  under 
section  252(e)(5),  national  requirements 
for  unbundled  elements  will  help  the 
Conmiission  to  conclude  such 
proceedings  expeditiously. 

179.  We  reject  the  alternative  option 
of  developing  an  exhaustive  list  of 
required  unbundled  elements,  to  which 
states  could  not  add  additional 
elements,  on  the  grounds  that  such  a  list 
would  not  necessarily  accommodate 
changes  in  technology,  and  it  would  not 
provide  states  the  flexibihty  they  need 
to  deal  with  local  conditions. 

180.  We  also  reject  (tie  proposal 
advanced  by  several  parties  diat  we 
should  adopt  non-binding  national 
guidehnes  for  imbundled  elements  that 
states  would  not  be  required  to  enforce. 
The  parties  asserting  that  differences 
between  incumbent  LEC  networks 
militate  against  the  adoption  of  national 
standards  provide  few,  if  any,  specific 
examples  of  what  those  differences  are. 
In  addition,  they  fail  to  articulate 
persuasively  why  those  differences  are 
significant  enough  to  weigh  against  the 
adoption  of  national  requirements. 
Accordingly,  and  as  previously 
discussed,  we  conclude  that  any 
differences  that  may  exist  among  states 
are  not  sufficiently  great  to  overcome 
the  procompetitive  benefits  that  would 
result  from  establishing  a  minimum  set 
of  binding  national  rules.  Moreover,  we 
believe  the  authority  granted  the  states 
in  section  252(e)(3),  as  well  as  our 
existing  rules  which  set  forth  a  process 
by  which  incumbent  LECs  can  request 

a  waiver  of  the  requirements  we  adopt 
here,  will  provide  the  necessary 
flexibility  in  our  rules  to  permit  states 
and  parties  to  accommodate  any  truly 
unique  state  conditions  that  might  exist. 
We  further  observed  in  the  NPRM  that 
under  the  voluntary  negotiation 
paradigm  set  out  in  section  252,  parties 
to  such  negodations  can  agree  to 
provide  unbundled  network  elements 


that  diffier  from  those  identified  by  the 
Commission.  See  NPRM  at  para.  78 
{citing  47  U.S.C.  §  252(a)).  Accordingly, 
we  adopt  our  tentative  conclusion  that 
states  may  impose  additional 
unbundling  requirements  pursuant  to 
section  252(e)(3),  as  long  as  such 
requirements  are  consistent  with  the 
1996  Act  and  our  regulations.  This 
conclusion  is  consistent  with  the 
statement  in  section  252(e)(3)  that 
"nothing  in  this  section  shall  prohibit  a 
State  commission  fi'om  establishing  or 
enforcing  other  requirements  of  State 
law  in  its  review  of  an  agreement." 

181.  We  find  the  arguments  presented 
by  parties  opposing  national  rules  for 
unbundled  elements  unpersuasive 
especially  in  light  of  the  1996  Act's 
strong  procompetitive  goals.  For 
example,  in  li^t  of  the  incumbent 
LECs'  disincentives  to  negotiate  with 
potential  competitors,  we  believe 
national  rules  will  promote  competition 
by  making  the  bargaining  strength  of 
potential  competitors,  including  small 
entities,  more  equal.  We  are  not 
persuaded  that  national  rules  will 
discoiu^ge  incumbent  LECs  fixim 
developing  new  technologies  and 
services;  to  the  contrary,  based  on  our 
experience  in  other  telecommunications 
markets,  we  beheve  that  competition 
will  stimulate  innovation  by  incumbent 
LECs.  We  also  believe  that  any  failure  of 
incumbent  LECs  to  develop  new 
technologies  or  services  would  have  a 
less  significant  adverse  effect  on 
competition  in  local  exchange  markets 
than  a  failure  to  adopt  national  rules. 
Nor  is  it  likely  that  new  entrants  will 
seek  unnecessary  elements  merely  to 
raise  incumbents'  costs  because  such 
new  entrants  must  pay  the  costs 
associated  with  unbundling.  In 
addition,  the  pricing  standard  of  section 
252(d)(1)(B),  which  allows  incumbent 
LECs  to  receive  not  only  their  costs  but 
also  a  reasonable  profit  on  the  provision 
of  unbundled  elements,  should  further 
alleviate  concerns  regarding  sham 
requests. 

182.  We  adopt  our  tentative 
conclusion  that,  in  addition  to 
identifying  unbundled  network 
elements  diat  incumbent  LECs  must 
make  available  now,  we  have  authority 
to  identify  additional,  or  perhaps 
different,  unbundling  requirements  that 
would  apply  to  incumbent  LECs  in  the 
future.  The  rapid  pace  and  ever 
changing  nature  of  technological 
advancement  in  the  telecommunications 
industry  makes  it  essential  that  we 
retain  the  ability  to  revise  our  rules  as 
circumstances  change.  Otherwise,  our 
rules  might  impede  technological 
change  and  frustrate  the  1996  Act's 
overriding  goal  of  bringing  the  benefits 
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of  competition  to  consumers  of  local 
phone  services.  For  the  same  reasons 
that  we  believe  we  should  adopt 
national  unbundling  requirements,  as 
discussed  above,  we  reject  the  proposal 
that  future  unbundling  requirements 
should  be  determined  solely  by  the 
parties  to  voluntary  negotiations. 

183.  Finally,  we  have  considered  the 
economic  impact  of  our  rules  in  this 
section  on  small  incumbent  LECs.  For 
example,  we  have  considered  the 
argument  advanced  by  the  Rural 
Telephone  Coalition  that  national 
unbundling  requirements  would  be 
unworkable  because  of  technological, 
demographic  and  geographic  variations 
between  states.  We  do  not  adopt  the 
Rural  Telephone  Coalition's  position, 
however,  because  we  believe  that  the 
minimum  list  we  adopt  can  be  applied 
to  a  broad  range  of  networks  across 
geographic  regions  and  any  differences 
between  incumbent  LEG  networks  in 
different  states  are  not  sufRciently  great 
to  overcome  the  procompetitive  benefits 
of  a  minimum  list  of  required 
unbundled  network  elements.  We  have 
also  considered  the  argument  advanced 
by  GVNW  that  unbundling  requirements 
imposed  on  small  inciunbent  LECs 
should  differ  from  those  imposed  on 
large,  urban  inciunbent  LECs  because  of 
differences  in  networks  and  operational 
procedures.  We  reject  GVNW's  proposal 
for  two  reasons.  First,  some  small 
incumbent  LECs  may  not  experience 
any  problems  complying  with  oiu* 
unbundling  rules.  Second,  we  note  that 
section  251(f)  of  the  1996  Act  provides 
relief  to  certain  small  LECs  from  oiu* 
regulations  implementing  section  251. 

184.  Although  we  have  concluded  in 
this  proceeding  that  we  can  best  achieve 
the  procompetitive  aims  of  the  1996  Act 
by  adopting  minimum  national 
unbundling  requirements  for  arbitrated 
agreements,  the  1996  Act  envisions  that 
the  states  will  administer  those 
requirements  through  approval  of 
negotiated  agreements  and  arbitrations. 
Through  arbitrations  and  review  of 
negotiated  agreements  the  states  will 
add  to  their  significant  expertise  on 
issues  relating  to  the  provision  of  access 
to  unbundled  network  elements.  We 
encourage  state  commissions  to  take  an 
active  role  in  evaluating  the  success  or 
difficulties  in  implementing  any  of  our 
requirements.  The  Commission  intends 
to  draw  on  the  expertise  developed  by 
the  states  when  we  review  and  revise 
our  rules  as  necessary. 

C  Network  Elements  ' 

1.  Background 

185.  Section  3(29)  of  the 
Communications  Act  defines  the  term 


"network  element"  to  mean  both  "a 
facility  or  equipment  used  in  the 
provision  of  a  telecommunications 
service"  and  "features,  functions,  and 
capabilities  that  are  provided  by  means 
of  such  facility  or  equipment."  Such 
features,  functions,  and  capabilities 
include  "subscriber  numbers,  databases, 
signaling  systems,  and  information 
sufficient  for  billing  and  collection  or 
used  in  the  transmission,  routing,  or 
other  provision  of  a  telecommunications 
service."  The  Joint  Explanatory 
Statement  explains  that  "(tlhe  term 
'network  element'  was  included  to 
describe  the  facilities,  such  as  local 
loops,  equipment,  such  as  switching, 
and  the  features,  functions,  and 
capabilities  that  a  local  exchange  carrier 
must  provide  for  certain  purposes  under 
other  sections  of  the  conference 
agreement." 

186.  In  the  NPRM,  we  noted  that  we 
could  identify  "network  elements"  in 
two  ways.  First,  we  could  identify  a 
single  "network  element,"  and  then 
further  subdivide  it  into  additional 
"elements."  Alternatively,  we  could 
provide  that,  once  we  identify  a 
particular  "network  element,"  it  cannot 
be  further  subdivided.  In  the  NPRM,  we 
asked  for  comment  on  these  two 
approaches. 

187.  We  observed  in  the  NPRM  that 
the  statutory  definition  of  a  "network 
element"  draws  a  distinction  between  a 
"facility  or  equipment  used  in  the 
provision  of  a  telecommunications 
service,"  and  the  "service"  itself.  We 
asked  for  comment  on  the  meaning  of 
this  distinction  in  general,  with  respect 
to  requirements  for  unbundling,  and  in 
connection  with  specific  imbundled 
elements.  We  noted  that  the  definition 
of  a  network  element,  i.e.,  a  facility, 
function,  or  capability,  is  not  dependent 
on  the  particular  types  of  services  that 
are  provided  by  means  of  the  element 
(e.g.,  interstate  access,  intrastate  local 
exchange),  and  asked  whether  a  carrier 
purchasing  access  to  an  element  is 
obligated,  pursuant  to  the  definition,  to 
provide  all  services  typically  carried  or 
provided  by  that  element. 

2.  Discussion 

188.  We  adopt  the  concept  of 
unbundled  elements  as  physical 
facilities  of  the  network,  together  with 
the  features,  functions,  and  capabilities 
associated  with  those  facilities.  Carriers 
requesting  use  of  unbundled  elements 
within  the  incumbent  LECs  network 
seek  in  effect  to  purchase  the  right  to 
obtain  exclusive  access  to  an  entire 
facility,  or  use  of  some  feature,  function 
or  capability  of  that  element.  For  some 
elements,  especially  the  loop,  the 
requesting  carrier  will  purchase 


exclusive  access  to  the  element  for  a 
specific  period,  such  as  on  a  monthly 
basis.  Carriers  seeking  other  elements, 
especially  shared  facilities  such  as 
common  transport,  are  essentially 
purchasing  access  to  a  functionality  of 
the  incumbent's  facilities  on  a  minute- 
by-minute  basis.  This  concept  of 
network  elements,  as  discussed  infra  at 
section  V.G.,  does  not  alter  the 
incumbent  LECs  physical  control  or 
ability  or  duty  to  repair  and  maintain 
network  elements. 

189.  We  conclude  that  we  should 
identify  a  particular  facility  or 
capability,  for  example,  as  a  single 
network  element,  but  allow  ourselves 
and  the  states  (where  appropriate)  the 
discretion  to  further  identify,  within 
that  single  facility  or  capability, 
additional  required  network  elements. 
Thus,  for  example,  in  this  proceeding, 
we  identify  the  local  loop  as  a  single 
network  element.  We  also  ask  the  states 
to  evaluate,  on  a  case-by-case  basis, 
whether  to  require  access  to  subloop 
elements,  which  can  be  facilities  or 
capabilities  within  the  local  loop.  We 
agree  with  those  commenters  that  argue 
that  identifying  a  particular  facihty  or 
capability  as  single  network  element, 
but  allowing  such  elements  to  be  further 
subdivided  into  additional  elements, 
will  allow  our  rules  (as  well  as  the 
states)  to  accommodate  changes  in 
technology,  and  thus  better  serve  the 
interests  of  new  entrants  and  incumbent 
LECs,  and  the  procompetitive  purposes 
of  the  1996  Act.  We  are  not  persuaded 
by  PacTel's  argument  that  it  is 
unnecessary  for  our  rules  to  permit  the 
identification  of  additional  elements, 
beyond  those  specifically  referenced  in 
parts  of  the  1996  Act,  because  our  rules 
must  conform  to  the  definition  of  a 
network  element,  and  they  must 
accommodate  changes  in  technology. 
Nor  are  we  persuaded  by  BellSouth  that 
identification  of  network  elements 
should  be  left  solely  to  the  parties.  We 
reject  this  approach  for  the  same  reasons 
that  led  us  to  adopt  national  unbundling 
requirements.  Finally,  we  agree  with 
NYNEX  and  others  that  we  should  not 
identify  elements  in  rigid  terms,  but 
rather  by  function. 

190.  We  agree  with  MQ  and  MFS  that 
the  definition  of  the  term  network 
element  includes  physical  facilities, 
such  as  a  loop,  switch,  or  other  node,  as 
well  as  logical  features,  functions,  and 
capabilities  that  are  provided  by,  for 
example,  software  located  in  a  physical 
facility  such  as  a  switch.  We  further 
agree  with  MCI  that  the  embedded 
features  and  functions  within  a  network 
element  are  part  of  the  characteristics  of 
that  element  and  may  not  be  removed 
from  it.  Accordingly,  incumbent  LECs 
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must  provide  network  elements  along 
with  all  of  their  features  and  functions, 
so  that  nei^  entrants  may  offer  services 
that  compete  with  those  offered  by 
incumbents  as  well  as  new  services. 

191.  The  only  limitation  that  the 
statute  imposes  on  the  definition  of  a 
network  eUment  is  that  it  must  be  "used 
in  the  provision  of  a 
telecommunications  service." 
Incumbent  LECs  provide 
telecommuhications  services  not  only 
through  network  faciUties  that  serve  as 
the  basis  for  a  particular  service,  or  that 
accomplish  physical  delivery,  but  also 
through  intormation  (such  as  billing 
informatioa)  that  enables  inciunbents  to 
offer  services  on  a  commercial  basis  to 
consumers.  Our  interpretation  of  the 
term  "provision"  finds  support  in  the 
definition  4f  the  term  "network 
element."  That  definition  provides  that 
the  type  of  Information  that  may 
constitute  ^  featiire  or  function  includes 
informatio4  "used  in  the  transmission, 
routing  or  dther  provision  of  a 
telecommunications  service."  Since 
"transmission"  and  "routing"  refer  to 
physical  delivery,  the  phrase  "or  other 
provision  c^  a  telecommunications 
service"  goes  beyond  mere  physical 
delivery. 

192.  We  conclude  that  the  definition 
of  the  term  "network  element"  broadly 
includes  all  "faciht[ies]  or  equipment 
used  in  the  provision  of  a 
telecommunications  service,"  and  all 
"features,  fimctions,  and  capabilities 
that  are  provided  by  means  of  such 
{aciUty  or  equipment,  including 
subscriber  numbers,  databases,  signaling 
systems,  and  information  sufficient  for 
billing  and  collection  or  used  in  the 
transmission,  routing,  or  other  provision 
of  a  teleconnnunications  service."  This 
definition  thus  includes,  but  is  not 
limited  to,  transport  tnmks,  call-related 
databases,  ^flware  used  in  such 
databases,  iid  all  other  unbiuidled 
elements  that  we  identify  in  this 
proceeding.  The  definition  also  includes 
information  that  incimibent  LECs  use  to 
provide  telecommunications  functions 
commercially,  such  as  information 
required  for  pre-ordering,  ordering, 
provisioning,  billing,  and  maintenance 
and  repair  ^rvices.  (The  term 
"provisioning"  includes  installation.) 
This  interpretation  of  the  definition  of 
the  term  "network  element"  will  serve 
to  guide  bolh  the  Commission  and  the 
states  in  evaluating  further  unbundling 
requirements  beyond  those  we  identify 
in  this  proc0eding. 

193.  We  disagree  with  those 
incumbent  \£Xls  which  argue  that 
featiues  that  are  sold  directly  to  end 
users  as  retail  services,  such  as  vertical 
features,  cainot  be  considered  elements 


within  incumbent  LEC  networks.  If  we 
were  to  conclude  that  any  functionality 
sold  directly  to  end  users  as  a  service, 
such  as  call  forwarding  or  caller  ID, 
cannot  be  defined  as  a  network  element, 
then  incxunbent  LECs  could  provide 
local  service  to  end  users  by  selling 
them  unbtmdled  loops  and  switch 
elements,  and  thereby  entirely  evade  the 
unbundling  requirement  in  section 
251(c)(3).  We  are  confident  that 
Congress  did  not  intend  such  a  result. 
We  further  reject  Ameritech's  argimient 
that  we  should  not  permit  carriers  to  use 
unbundled  elements  to  provide  services 
that  are  priced  above  cost  at  retail.  We 
agree  with  those  parties  that  argue  that 
competition  will  not  develop  if  we  find 
that  supracompetitive  pricing  is 
protected  by  the  1996  Act. 

194.  Moreover,  we  agree  with  those 
commenters  that  argue  that  network 
elements  are  defined  by  facilities  or 
their  functionahties  or  capabilities,  and 
thus,  cannot  be  defined  as  specific 
services.  A  single  network  element 
could  be  used  to  provide  many  different 
services.  For  example,  a  local  loop  can 
be  used  to  provision  inter-  and  intrastate 
exchange  access  services,  as  well  as 
local  exchange  services.  We  conclude, 
consistent  with  the  findings  of  the  Ohio 
and  Oregon  Commissions,  that  the  plain 
language  of  section  251(c)(3)  does  not 
obligate  carriers  purchasing  access  to 
network  elements  to  provide  all  services 
that  an  imbundled  element  is  capable  of 
providing  or  that  are  typically  offered 
over  that  element.  Section  251(c)(3) 
does  not  impose  any  service-related 
restrictions  or  requirements  on 
requesting  carriers  in  connection  with 
the  use  of  unbundled  elements. 

D.  Access  to  Network  Elements 

1.  Background 

195.  In  the  NPRM,  we  observed  that 
section  251(c)(3)  requires  incumbent 
LECs  to  provide  "access"  to  network 
elements  "on  an  unbundled  basis."  We 
interpreted  these  terms  to  mean  that 
incimibent  LECs  must  provide  carriers 
with  the  functionality  of  a  particular 
element,  separate  bom  the  functionafity 
of  other  elements,  and  must  charge  a 
separate  fee  for  each  element.  We  sought 
comment  on  this  interpretation  and  any 
alternative  interpretations. 

2.  Discussion 

196.  We  conclude  that  we  should 
adopt  our  proposed  interpretation  that 
the  terms  "access"  to  network  elements 
"on  an  unbimdled  basis"  mean  that 
incumbent  LECs  must  provide  the 
facility  or  functionality  of  a  particular 
element  to  requesting  carriers,  separate 
bom  the  faciUty  or  Kmctionality  of  other 


elements,  for  a  separate  fee.  We  further 
conclude  that  a  teleconmiunications 
carrier  purchasing  access  to  an 
unbimdled  network  facility  is  entitled  to 
exclusive  use  of  that  facility  for  a  period 
of  time,  or  when  purchasing  access  to  a 
feature,  function,  or  capability  of  a 
facility,  a  telecommunications  carrier  is 
entitled  to  use  of  that  feature,  function, 
or  capability  for  a  period  of  time.  The 
specified  period  may  vary  depending  on 
the  terms  of  the  agreement  between  the 
incumbent  LEC  and  the  requesting 
carrier.  The  abiUty  of  other  carriers  to 
obtain  access  to  a  network  element  for 
some  period  of  time  does  not  relieve  the 
incumbent  LEC  of  the  duty  to  maintain, 
repair,  or  replace  the  unbundled 
network  element.  We  clarify  that  title  to 
unbundled  network  elements  will  not 
shift  to  requesting  carriers.  We  reject 
PacTel's  interpretation  of  the  terms 
quoted  above  because  it  is  inconsistent 
with  our  definition  of  the  term  network 
element  (i.e.,  an  element  includes  all 
features  and  functions  embedded  in  it). 
Moreover,  to  the  extent  that  PacTel's 
argument  suggests  that  the  1996  Act 
does  not  require  unbundled  elements  to 
be  provisioned  in  a  way  that  would 
make  them  useful,  we  find  that  its 
statutory  interpretation  is  inconsistent 
with  the  statute's  goal  of  providing  new 
entrants  with  realistic  means  of 
competing  against  incumbents. 

197.  We  further  conclude  that 
"access"  to  an  unbundled  element  refers 
to  the  means  by  which  requesting 
carriers  obtain  an  element's 
functionality  in  order  to  provide  a 
telecommunications  service.  Just  as 
section  251(c)(2)  requires 
"interconnection  *  *  *  at  any 
technically  feasible  point,"  section 
251(c)(3)  requires  "access  *   *  *  at  any 
technically  feasible  point."  We 
conclude,  based  on  the  terms  of  sections 
251  (c)(2),  251(c)(3),  and  251(c)(6),  that 
an  inciunbent  LECs  duty  to  provide 
"access"  constitutes  a  duty  to  provide  a 
connection  to  a  network  element 
independent  of  any  duty  imposed  by 
subsection  (c)(2).  Thus,  such  "access" 
must  be  provided  under  the  rates,  terms, 
and  conditions  that  apply  to  unbundled 
elements. 

198.  Specifically,  section  251(c)(6) 
provides  that  incumbent  LECs  must 
provide  "physical  collocation  of 
equipment  necessary  for 
interconnection  or  access  to  unbimdled 
network  elements."  The  use  of  the  term 
"or"  in  this  phrase  means  that 
interconnection  is  different  bom 
"access"  to  unbundled  elements.  The 
text  of  sections  251(c)(2)  and  (c)(3)  leads 
to  the  same  conclusion.  Section 
251(c)(2)  requires  that  interconnection 
be  provided  for  "the  transmission  and 
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routing  of  telephone  exchange  service 
and  exchange  access."  Section  251(c)(3), 
in  contrast,  requires  the  provision  of 
access  to  unbundled  elements  to  allow 
requesting  carriers  to  provide  "a 
telecommunications  service."  The  term 
"telecommunications  service"  by 
definition  includes  a  broader  range  of 
services  than  the  terms  "telephone 
exchange  service  and  exchange  access." 
Subsection  (c)(3),  therefore,  allows 
unbundled  elements  to  be  used  for  a 
broader  range  of  services  than 
subsection  (c)(2)  allows  for 
interconnection.  If  we  were  to  conclude 
that  "access"  to  unbimdled  elements 
under  subsection  (c)(3)  could  only  be 
achieved  by  means  of  interconnection 
under  subsection  (c)(2),  we  would  be 
limiting,  in  effect,  the  uses  to  which 
unbundled  elements  may  be  put, 
contrary  to  the  plain  language  of  section 
251(c)(3)  and  standard  canons  of 
statutory  construction. 

E.  Standards  Necessary  To  Identify 
Unbundled  Network  Elements 

1.  Background 

199.  In  the  NPRM,  we  raised  a 
niunber  of  issues  concerning  the 
meaning  of  technical  feasibiUty  in 
connection  with  unbundled  elements. 
We  also  sought  comment  on  the  extent 
to  which  the  Ckimmission  should 
consider  the  standards  set  forth  in 
section  251(d)(2)  in  identifying  required 
imbundled  elements,  and  on  how  we 
ought  to  interpret  these  standards. 
Subsection  (d)(2)  provides  that  "(i)n 
determining  what  network  elements 
should  be  made  available  for  purposes 
of  subsection  (c)(3),  the  Commission 
shall  consider,  at  a  minimum"  the 
following  two  standards,  "whether  (A) 
access  to  such  network  elements  as  are 
proprietary  in  nature  is  necessary;  and 
(B)  the  failure  to  provide  access  to  such 
network  elements  would  impair  the 
ability  of  the  telecommunications 
carrier  seeking  access  to  provide  the 
services  that  it  seeks  to  offer."  We 
further  asked  about  the  relationship 
between  the  latter  standard  and  the 
requirement  in  section  251(c)(3)  that 
carriers  be  able  to  use  unbundled 
elements  to  provide  a 
telecommunications  service. 

2.  Discussion 

200.  Sections  251(c)(3)  and  251(d)(2) 
set  forth  standards  the  Commission 
must  consider  in  identifying  unbundled 
network  elements  that  incumbent  LECs 
must  make  available  in  connection  with 
arbitrations  before  state  commissions 
and  BOC  statements  of  generally 
available  terms  and  conditions.  These 
standards  guide  the  unbundling    . 


requirements  we  issue  today  as  well  as 
any  different  or  additional  unbundling 
requirements  we  may  issue  in  the 
future.  Similarly,  the  States  must  follow 
our  interpretation  of  these  standards  to 
the  extent  they  impose  additional 
unbundling  requirements  during 
arbitrations  or  subsequent  rulemaking 
proceedings. 

201.  Section  251(c)(3)  requires 
inciunbent  LECs  to  provide  requesting 
carriers  with  "nondiscriminatory  access 
to  network  elements  on  an  unbundled 
basis  at  any  technically  feasible  point." 
We  find  that  this  clause  imposes  on  an 
incumbent  LEC  the  duty  to  provide  all 
network  elements  for  which  it  is 
technically  feasible  to  provide  access  on 
an  unbundled  basis.  Because  section 
251(d)(1)  requires  us  to  "establish 
regulations  to  implement  the 
requirements  of  section  251(c)(3),  we 
conclude  that  we  have  authority  to 
establish  regulations  that  are 
coextensive  with  the  duty  section 
251(c)(3)  imposes  on  incumbent  LECs. 

202.  Section  251(d)(2),  however,  sets 
forth  standards  that  do  not  depend  on 
technical  feasibility.  More  specifically, 
section  251(d)(2)  provides  that,  in 
identifying  unbundled  elements,  the 
Commission  shall  "consider,  at  a 
minimum,"  whether  access  to 
proprietary  elements  is  necessary  (the 
"proprietary  standard"),  and  whether 
requesting  carriers'  ability  to  provide 
services  would  be  impaired  if  the 
desired  elements  were  not  provided  by 
an  inciunbent  LEC  (the  "impairment 
standard.")  Thus,  section  251(d)(2)  gives 
us  the  authority  to  decline  to  require 
incumbent  LECs  to  provide  access  to 
unbundled  network  elements  at 
technically  feasible  points  if.  for 
example,  we  were  to  conclude  that 
access  to  a  particular  proprietary 
element  is  not  necessary.  To  give  effect 
to  both  sections  251(c)(3)  and  251(d)(2), 
we  conclude  that  the  proprietary  and 
impairment  standards  in  section 
251(d)(2)  grant  us  the  authority  to 
refrain  from  requiring  incumbent  LECs 
to  provide  all  network  elements  for 
which  it  is  technically  feasible  to 
provide  access  on  an  unbundled  basis. 
The  authority  we  derive  from  section 
251(d)(2)  is  limited,  however,  by  our 
interpretation  of  these  standards,  and 
this  section,  as  set  forth  below. 

203.  We  agree  with  BellSouth,  SBC, 
and  others  that  the  plain  import  of  the 
"at  minimum"  language  in  section 
251(d)(2)  requires  us,  in  identifying 
unbundled  network  elements,  to 
"consider"  the  standards  enumerated 
there,  as  well  as  other  standards  we 
believe  are  consistent  with  the 
objectives  of  the  1996  Act.  We  conclude 
that  the  word  "consider"  means  we 


must  weigh  the  standards  enumerated 
in  section  251(d)(2)  in  evaluating 
whether  to  require  the  unbundling  of  a 
particular  element. 

204.  We  further  conclude  that,  in 
evaluating  whether  to  impose  additional 
unbundUng  requirements  during  the 
arbitration  process.  States  must  apply 
our  definition  of  technical  feasibility, 
discussed  above  in  section  IV.D.  A 
determination  of  technical  feasibiUty 
would  then  create  a  presumption  in 
favor  of  requiring  an  incumbent  LEC  to 
provide  the  element.  If  providing  access 
to  an  unbundled  element  is  technically 
feasible,  a  State  must  then  consider  the 
standards  set  forth  in  section  251(d)(2), 
as  we  interpret  them  below.  Similarly, 
the  Commission  will  apply  this  analysis 
where  we  must  arbitrate  specific 
unbundling  issues,  under  section 
252(e)(5),  and  in  future  rulemaking 
proceedings  that  may  consider 
additional  or  possibly  different 
unbundling  reqmrements. 

205.  Section  251(d)(2)(A)  requires  the 
Commission  and  the  States  to  consider 
whether  access  to  proprietary  elements 
is  "necessary."  "Necessary"  means,  in 
this  context,  that  an  element  is  a 
prerequisite  for  competition.  We  beUeve 
that,  in  some  instances,  it  will  be 
"necessary"  for  new  entrants  to  obtain 
access  to  proprietary  elements  (e.g., 
elements  with  proprietary  protocols  or 
elements  containing  proprietary 
information),  because  without  such 
elements,  their  abiUty  to  compete  would 
be  significantly  impaired  or  thwarted. 
As  noted  supra,  a  number  of 
commenters  argue  that  section 
251(d)(2)(A)  requires  us  to  protect 
proprietary  information,  such  as  CPNI 
information,  contained  in  network 
elements.  We  intend  to  treat  issues 
regarding  CPNI  in  our  rulemaking 
proceeding  on  CPNI  information. 
Telecommunications  Carriers'  Use  of 
Customer  Proprietary  Network 
Information  and  Other  Customer 
Information,  CC  Docket  No.  96-115. 
Notice  of  Proposed  Rulemaking,  FCC 
96-221,  61  FR  26483  (May  28. 1996). 
Thus,  as  an  initial  matter,  we  decline  to 
adopt  a  general  rule,  as  suggested  by 
some  incumbents,  that  would  prohibit 
access  to  such  elements,  or  make  access 
available  only  upon  a  carrier 
demonstrating  a  heavy  burden  of  need. 
We  acknowledge  that  prohibiting 
incumbents  from  refusing  access  to 
proprietary  elements  could  reduce  their 
incentives  to  offer  innovative  services. 
We  are  not  persuaded,  however,  that 
this  is  a  sufficient  reason  to  prohibit 
generally  the  unbundling  of  proprietary 
elements,  because  the  threat  to 
competition  from  any  such  prohibition 
would  far  exceed  any  costs  to 
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consumers  r  asulting  firom  reduced 
innovation  I  y  the  incumbent  LEC  In 
this  proceeding,  for  example,  we  are 
requiring  incumbent  LECs  to  provide 
the  local  switching  element  which 
includes  vertical  features  that  some 
carriers  contjend  are  proprietary.  See 
infra.  Section  V.J.  Moreover,  the 
procompetitive  effects  of  our  conclusion 
generally  will  stimulate  innovation  in 
the  market,  ^ff^setting  any  hypothetical 
reduction  inl  innovation  by  the 
incumbent  UECs. 

206.  We  further  conclude  that,  to  the 
extent  new  eintrants  seek  additional 
elements  beyond  those  we  identify 
herein,  section  251(d)(2)(A)  allows  the 
Commission  and  the  states  to  require 
the  unbundling  of  such  elements  unless 
the  incumbebt  can  prove  to  a  state 
commission  that:  (1)  The  element  is 
proprietary,  or  contains  proprietary 
information  that  will  be  revealed  if  the 
element  is  provided  on  an  unbundled 
basis;  and  (21  a  new  entrant  could  offer 
the  same  prcqposed  telecommunications 
service  through  the  use  of  other, 
nonpropriet^  unbundled  elements 
within  the  iricumbent's  network.  We 
believe  this  ijnterpretation  of  section 
251(d)(2)(A)  will  best  advance  the 
procompetitive  purposes  of  the  1996 
Act.  It  allowi  new  entrants  to  obtain 
proprietary  dements  from  inciunbent 
LECs  where  jhey  are  necessary  to  offer 

a  telecommutiications  service,  and,  at 
the  same  timie,  it  gives  incumbents  the 
opportunity  to  argue,  before  the  states  or 
the  Commis^on,  against  unbundling 
proprietary  dements  where  a  new 
entrant  coul4  offer  the  same  service 
using  other  Unbundled  elements  in  the 
incimibent's  network.  We  decline  to 
adopt  the  interpretation  of  section 
251(d)(2)(A)  advanced  by  some 
incumbents  ihat  incimibent  LECs  need 
not  provide  proprietary  elements  if 
requesting  cajrriers  can  obtain  the 
requested  proprietary  element  from  a 
source  other  than  the  incumbent. 
Requiring  ne4v  entrants  to  duplicate 
unnecessarily  even  a  part  of  the 
incumbent's  network  could  generate 
delay  and  higher  costs  for  new  entrants, 
and  thereby  onpede  entry  by  competing 
local  provido^  and  delay  competition, 
contrary  to  the  goals  of  the  1996  Act. 

207.  We  further  conclude  that,  to  the 
extent  new  entrants  do  not  need  access 
to  all  the  proprietary  information 
contained  wahin  an  element  in  order  to 
provide  a  tel^ommunications  service, 
the  Commis^on  and  the  states  may  take 
action  to  protect  the  proprietary 
information.  For  example,  to  provide  a 
telecommunications  service,  a  new 
entrant  might  need  access  to 
information  about  a  particular  customer 
that  is  in  an   ncumbent  LEC  database. 


The  database  to  which  the  new  entrant 
requires  access,  however,  may  contain 
proprietary  information  about  all  of  the 
incumbent  LECs'  customers.  In  this 
circumstance,  the  new  entrant  should 
not  have  access  to  proprietary 
information  about  the  incumbent  LECs 
other  customers  where  it  is  not 
necessary  to  provide  service  to  the  new 
entrant's  particular  customer. 
Accordingly,  we  believe  the 
Commissi(Hi  and  the  states  have  the 
authority  to  protect  the  confidentiality 
of  proprietary  information  in  an 
unbimdled  network  element,  such  as  a 
database,  where  that  information  is  not 
necessary  to  enable  a  new  entrant  to 
offer  a  telecommunications  service  to  its 
particular  customer. 

208.  Section  251(d)(2)(B)  requires  us 
to  consider  whether  the  failure  to 
provide  access  to  an  element  would 
"impair"  the  ability  of  a  new  entrant  to 
provide  a  service  it  seeks  to  offier.  The 
term  "impair"  means  "to  make  or  cause 
to  become  worse;  diminish  in  value." 
We  believe,  generally,  that  an  entrant's 
ability  to  offer  a  telecommunications 
service  is  "diminished  in  value"  if  the 
quality  of  the  service  the  entrant  can 
offer,  absent  access  to  the  requested 
element,  declines  and/ or  the  cost  of 
providing  the  service  rises.  We  believe 
we  must  consider  this  standard  by 
evaluating  whether  a  carrier  could  offer 
a  service  using  other  unbundled 
elements  within  an  incumbent  LECs 
network.  Accordingly,  we  interpret  the 
"impairment"  standard  as  requiring  the 
Commission  and  the  states,  when 
evaluating  unbundling  requirements 
beyond  those  identified  in  our 
minimiun  list,  to  consider  whether  the 
failure  of  an  incumbent  to  provide 
access  to  a  network  elertient  would 
decrease  the  quality,  or  increase  the 
financial  or  administrative  cost  of  the 
service  a  requesting  carrier  seeks  to 
offer,  compared  with  providing  that 
service  over  other  unbundled  elements 
in  the  incumbent  LECs  network. 

209.  We  decline  to  adopt  the 
interpretation  of  the  "impairment" 
standard  advanced  by  most  BOCs  and 
GTE.  Under  their  interpretation, 
incumbent  LECs  must  provide 
unbimdled  elements  only  when  the 
failure  to  do  so  would  prevent  a  carrier 
from  offering  a  service.  We  also  reject 
the  related  interpretations  that  carriers 
are  not  impaired  in  their  ability  to 
provide  a  service  if  they  can  obtain 
elements  from  another  source,  or  if  they 
can  provide  the  proposed  service  by 
purchasing  the  service  at  wholesale 
rates  fi*om  a  LEC.  In  general,  and  as 
discussed  above,  section  251(c)(3) 
imposes  on  incumbent  LECs  the 
obligation  to  offer  on  an  unbundled 


basis  all  network  elements  for  which  it 
is  technically  feasible  to  provide  access. 
We  believe  the  plain  language  of  section 
251(d)(2),  and  the  standards  articulated 
there,  give  us  the  discretion  to  limit  the 
general  obligation  imposed  by 
subsection  251(c)(3),  but  they  do  not 
require  us  to  do  so.  The  standards  set 
forth  in  section  251(d)(2)  are  minimum 
considerations  that  the  Commission 
shall  take  into  account  in  evaluating 
unbundling  requirements.  Accordingly, 
we  conclude  that  the  statute  does  not 
require  us  to  interpret  the  "impairment" 
standard  in  a  way  that  would 
significantly  diminish  the  obligation 
imposed  by  section  251(c)(3). 

210.  The  interpretation  advanced  by 
most  of  the  BOCs  and  GTE,  described 
above,  means  that,  if  a  requesting  carrier 
could  obtain  an  element  from  a  source 
other  than  the  incimibent,  then  the 
incumbent  need  not  provide  the 
element.  We  agree  with  the  reasoning 
advanced  by  some  of  the  commenters 
that  this  interpretation  would  nullify 
section  251(c)(3)  because,  in  theory,  any 
new  entrant  could  provide  all  of  the 
elements  in  the  incumbents'  networks. 
Congress  made  it  possible  for 
competitors  to  enter  local  markets 
through  the  purchase  of  unbundled 
elements  because  it  recognized  that 
duplication  of  an  incumbent's  network 
could  delay  entry,  and  could  be 
inefficient  and  unnecessary.  The 
interpretation  proffered  by  the  BOCs 
and  GTE  would  inhibit  new  entry  and 
thus  restrict  the  potential  for  meaningful 
competition,  which  would  undermine 
the  procompetitive  goals  of  the  1996 
Act.  As  a  practical  matter,  if  it  is  more 
efficient  and  less  costly  for  new  entrants 
to  obtain  network  elements  from  a 
source  other  than  an  incumbent  LEC, 
new  entrants  will  likely  pursue  the 
more  efficient  and  less  costly  approach. 
Additionally,  as  discussed  above  at 
section  IV.C,  we  believe  that  allowing 
incumbent  LECs  to  deny  access  to 
unbundled  elements  on  the  grounds  that 
an  element  is  equivalent  to  a  service 
available  at  resale  would  lead  to 
impractical  results,  because  incumbents 
could  completely  avoid  section 
251(c)(3)'s  unbundling  obligations  by 
offering  unbundled  elements  to  end 
users  as  retail  services. 

211.  Finally,  we  decline  at  this  time 
to  adopt  any  of  the  additional  criteria 
proposed  by  commenters.  We  conclude 
that  none  of  the  additional  factors 
suggested  by  commenters  enhances  our 
ability  to  identify  unbundled  network 
elements  consistent  with  the 
procompetitive  goals  of  the  1996  Act. 
These  additional  considerations  would 
limit  unbundling  requirements  or  make 
it  administratively  more  difficult  for 
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new  entrants  to  obtain  additional 
unbundled  elements  beyond  those 
identified  in  our  minimum  list  of 
required  elements.  For  example,  we 
believe  that  the  proposal  that  new 
entrants  must  provide  detailed  estimates 
regarding  projected  market  demand  is 
not  necessary  for  incumbent  LECs  to 
efficiently  plan  for  network  growth. 

F.  Provision  of  a  Telecommunications 
Service  Using  Unbundled  Network 
Elements 

1.  Bacliground 

212.  Section  251(c)(3)  provides  that 
an  incumbent  LEC  must  provide  access 
to  "unbundled  network  elements  in  a 
manner  that  allows  requesting  carriers 
to  combine  such  elements  in  order  to 
provide"  a  telecommunications  service. 
In  the  NPRM,  we  sought  comment  on 
the  meaning  of  this  requirement. 

2.  Discussion 

213.  Under  section  251(c)(3), 
incumbent  LECs  must  provide  access  to 
"unbundled  network  elements  in  a 
manner  that  allows  requesting  carriers 
to  combine  such  elements  in  order  to 
provide"  a  telecommunications  service. 
We  agree  with  the  Illinois  Commission, 
the  Texas  Public  Utility  Counsel,  and 
others  that  this  language  bars  incumbent 
LECs  from  imposing  limitations, 
restrictions,  or  requirements  on  requests 
for,  or  the  sale  or  use  of,  unbundled 
elements  that  would  impair  the  ability 
of  requesting  carriers  to  offer 
telecommunications  services  in  the 
manner  they  intend.  For  example, 
incumbent  LECs  may  not  restrict  the 
types  of  telecommunications  services 
requesting  carriers  may  offer  through 
unbundled  elements,  nor  may  they 
restrict  requesting  carriers  from 
combining  elements  with  any 
technically  compatible  equipment  the 
requesting  carriers  own.  We  also 
conclude  that  section  251(c)(3)  requires 
incumbent  LECs  to  provide  requesting 
carriers  with  all  of  the  functionalities  of 
a  particular  element,  so  that  requesting 
carriers  can  provide  any 
telecommunications  services  that  can  be 
offered  by  means  of  the  element.  We 
believe  this  interpretation  provides  new 
entrants  with  the  requisite  ability  to  use 
unbundled  elements  flexibly  to  respond 
to  market  forces,  and  thus  is  consistent 
with  the  procompetitive  goals  of  the 
1996  Act. 

214.  We  agree  with  AT&T  and 
Comptel  that  the  quoted  text  in  section 
251(c)(3)  bars  incumbent  LECs  from 
separating  elements  that  are  ordered  in 
combination,  unless  a  requesting  carrier 
specifically  asks  that  such  elements  be 
separated.  We  also  conclude  that  the 


quoted  text  requires  incumbent  LECs,  if 
necessary,  to  perform  the  functions 
necessary  to  combine  requested 
elements  in  any  technically  feasible 
manner  either  with  other  elements  from 
the  incumbent's  network,  or  with 
elements  possessed  by  new  entrants, 
subject  to  the  technical  feasibility 
restrictions  discussed  below.  We  adopt 
these  conclusions  for  two  reasons.  First, 
in  practice  it  would  be  impossible  for 
new  entrants  that  lack  facilities  and 
information  about  the  incumbent's 
network  to  combine  unbundled 
elements  from  the  incumbents'  network 
without  the  assistance  of  the  incumbent. 
If  we  adopted  NYNEX's  proposal,  we 
believe  requesting  carriers  would  be 
seriously  and  unfairly  inhibited  in  their 
ability  to  use  unbundled  elements  to 
enter  local  markets.  We  therefore  reject 
NYNEX's  contention  that  the  statute 
requires  requesting  carriers,  rather  than 
incumbents,  to  combine  elements.  We 
do  not  believe  it  is  possible  that 
Congress,  having  created  the 
opportunity  to  enter  local  telephone 
markets  through  the  use  of  unbundled 
elements,  intended  to  undermine  that 
opportunity  by  imposing  technical 
obligations  on  requesting  carriers  that 
they  might  not  be  able  to  readily  meet. 

215.  Second,  given  the  practical 
difficulties  of  requiring  requesting 
carriers  to  combine  elements  that  are 
part  of  the  incumbent  LECs  network, 
we  conclude  that  section  251(c)(3) 
should  be  read  to  require  incumbent 
LECs  to  combine  elements  requested  by 
carriers.  More  specifically,  section 
251(c)(3)  provides  that  incumbent  LECs 
must  provide  unbundled  elements  "in  a 
manner  that  allows  requesting  carriers 
to  combine  them"  to  provide  a 
telecommunications  service.  We  believe 
this  phrase  means  that  incumbents  must 
provide  unbundled  elemeilTs  in  a  way 
that  enables  requesting  carriers  to 
combine  them  to  provide  a  service.  The 
phrase  "allows  requesting  carriers  to 
combine  them,"  does  not  impose  the 
obligation  of  physically  combining 
elements  exclusively  on  requesting 
carriers.  Rather,  it  permits  a  requesting 
carrier  to  combine  the  elements  if  the 
carrier  is  reasonably  able  to  do  so.  If  the 
carrier  is  unable  to  combine  the 
elements,  the  incumbent  must  do  so.  In 
this  context,  we  conclude  that  the  term 
"combine"  means  connecting  two  or 
more  unbundled  network  elements  in  a 
manner  that  would  allow  a  requesting 
carrier  to  offer  the  telecommunications 
service  it  seeks  to  offer. 

216.  Our  conclusion  that  incumbent 
LECs  must  combine  unbundled 
elements  when  so  requested  is 
consistent  with  the  method  we  have 
adopted  to  identify  unbundled  network 


elements.  Under  our  method, 
incumbents  must  provide,  as  a  single, 
combined  element,  facilities  that  could 
comprise  more  than  one  element.  This 
means,  for  example,  that,  if  the  states 
require  incumbent  LECs  to  provision 
subloop  elements,  incumbent  LECs 
must  still  provision  a  local  loop  as  a 
single,  combined  element  when  so 
requested,  because  we  identify  local 
loops  as  a  single  element  in  this 
proceeding. 

217.  We  decline  to  adopt  the  view 
proffered  by  some  parties  that 
inciunbents  must  combine  network 
elements  in  any  technically  feasible 
manner  requested.  This  proposal 
necessarily  means  that  carriers  could 
request  incumbent  LECs  to  combine 
elements  that  are  not  ordinarily 
combined  in  the  incumbent's  network. 
We  are  concerned  that,  in  some 
instances,  this  could  potentially  affect 
the  reliability  and  security  of  the 
incumbent's  .network,  and  the  ability  of 
other  carriers  to  obtain  interconnection, 
or  request  and  use  unbundled  elements. 
Accordingly,  incumbent  LECs  are 
required  to  perform  the  functions 
necessary  to  combine  those  elements 
that  are  ordinarily  combined  within 
their  network,  in  the  manner  in  which 
they  are  typically  combined.  Incumbent 
LECs  are  also  required  to  perform  the 
functions  necessary  to  combine 
elements,  even  if  they  are  not  ordinarily 
combined  in  that  manner,  or  they  are 
not  ordinarily  combined  in  the 
incumbent's  network,  provided  that 
such  combination  is  technically 
feasible,  and  such  combination  would 
not  undermine  the  ability  of  other 
carriers  to  access  unbundled  elements 
or  interconnect  with  the  incumbent 
LECs  network.  As  discussed  in  Section 
IV,  effects  on  network  reliability  and 
security  are  factors  to  be  considered  in 
determining  technical  feasibility. 
Incumbent  LECs  must  prove  to  state 
commissions  that  a  request  to  combine 
particular  elements  in  a  particular 
manner  is  not  technically  feasible,  or 
that  the  request  would  undermine  the 
ability  of  other  carriers  to  access 
unbundled  elements  and  interconnect 
because  they  have  the  information  to 
support  such  a  claim. 

218.  We  agree  with  Sprint  and  the 
Florida  Commission,  respectively,  that 
in  some  cases  incumbent  LECs  may  be 
required  to  provision  a  particular 
element  in  different  ways,  depending  on 
the  service  a  requesting  carrier  seeks  to 
offer  and,  in  other  instances,  where  a 
new  entrant  needs  a  particular  variant  of 
an  element  to  offer  a  service,  that 
element  should  be  treated  as  distinct 
from  other  variants  of  the  element.  This 
means,  for  example,  that  we  will  treat 
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local  loops  with  a  particular  type  of 
conditioning  as  distinct  elements  that 
are  different  frofn  loops  with  other  types 
of  conditioning.  As  discussed  below,  we 
agree  with  ComtoTel  that  incumbent 
LECs  must  provide  the  operational  and 
support  system^  necessary  for 
requesting  carriers  to  purchase  and 
combine  netwoA  elements.  Incumbent 
LECs  use  these  systems  to  provide 
services  to  their i  own  end  users,  and 
new  entrants  siihilarly  must  have  access 
to  them  to  proviide  telecommunications 
services  using  uhbundled  elements. 
Finally,  we  agrep  with  BellSouth  that 
requesting  carriers  must  specify  to 
incumbent  LECi  the  network  elements 
they  seek  before  they  can  obtain  such 
elements  on  an  unbundled  basis.  We  do 
not  believe,  hovfever,  that  it  will  always 
be  possible  for  liew  entrants  to  do  this 
either  before  negotiations  (or 
arbitrations)  begin,  or  before  they  end, 
because  new  entrants  will  likely  lack 
knowledge  about  the  facilities  and 
capabilities  of  a i  particular  incumbent 
LEG'S  network.  We  further  believe  that 
incumbent  LECs  must  work  with  new 
entrants  to  idemify  the  elements  the 
new  entrants  will  need  to  offier  a 
particular  service  in  the  manner  the  new 
entrants  intendJ 

G.  Nondiscriminatory  Access  to 
Unbundled  Network  Elements  and  Just, 
Reasonable  and  Nondiscriminatory 
Terms  and  Conaitions  for  the  Pmvision 
of  Unbundled  Network  Elements 

1.  Background 

219.  Section  i51(c)(3)  requires 
incumbent  LECs  to  provide  requesting 
carriers  "nondiscriminatory  access  to 
network  elements  on  an  imbundled 
basis  *  *  *  on  rates,  terms,  and 
conditions  that  (are  just,  reasonable,  and 
nondiscriminatbry."  In  the  NPRM,  we 
sought  comment  on  whether  we  should 
adopt  minimuii  national  requirements 
governing  the  t0rms  and  cdnditions  for 
the  provision  of  unbimdled  network 
elements.  We  farther  asked  what  rules 
could  ensure  that  the  terms  and 
conditions  for  Recess  to  unbimdled 
network  elements  are  just,  reasonable 
and  nondiscrinlinatory,  and  how  we 
should  enforce jsuch  rules.  In  particular, 
we  sought  comment  on  whether  we 
should  adopt  ufiiform  national  rules 
governing  provisioning,  service, 
maintenance,  technical  standards  and 
nondiscrimination  safeguards  in 
connection  wi^i  the  provision  of 
unbundled  netWork  elements.  We  also 
asked  whether  we  should  consider  any 
of  the  terms  and  conditions  applicable 
to  the  provisio^  of  access  to  unbundled 
elements  in  evaluating  BOC 
applications  toi  provide  in-region 


interLATA  services  under  section 
271(b). 

2.  Discussion 

220.  We  agree  with  those  commenters. 
including  the  Florida,  Illinois  and 
Washington  Commissions,  that  to 
achieve  the  procompetitive  goals  of  the 
1996  Act,  it  is  necessary  to  establish 
rules  that  define  the  obligations  of 
incumbent  LECs  to  provide 
nondiscriminatory  access  to  unbundled 
network  elements,  and  to  provide  such 
elements  on  terms  and  conditions  that 
are  just,  reasonable  and 
nondiscriminatory.  As  discussed  above 
at  sections  n.A,  U.B  and  V.B.  we  believe 
that  incumbent  LECs  have  little 
incentive  to  facilitate  the  ability  of  new 
entrants,  including  small  entities,  to 
compete  against  them  and,  thus,  have 
little  incentive  to  provision  unbundled 
elements  in  a  manner  that  would 
provide  efficient  competitors  with  a 
meaningful  opportimity  to  compete.  We 
are  also  cognizant  of  the  fact  that 
incumbent  LECs  have  the  incentive  and 
the  ability  to  engage  in  many  kinds  of 
discrimination.  For  example,  incumbent 
LECs  could  potentially  delay  providing 
access  to  unbundled  network  elements, 
or  they  could  provide  them  to  new 
entrants  at  a  degraded  level  of  quality. 

221.  Consistent  with  arguments 
advanced  by  the  Florida  and 
Washington  Commissions,  inciunbent 
LECs.  and  potential  competitors,  and  as 
more  fully  discussed  in  the  specific 
sections  below,  we  adopt  general, 
national  rules  defining 
"nondiscriminatory  access"  to 
unbundled  network  elements,  and  "just, 
reasonable,  and  nondiscriminatory" 
terms  and  conditions  for  the  provision 
of  such  elements.  We  have  chosen  this 
approach,  rather  than  allowing  states 
exclusively  to  consider  these  issues, 
because  we  believe  that  some  national 
rules  regarding  nondiscriminatory 
access  will  reduce  the  costs  of  entry  and 
speed  the  development  of  competition. 

222.  We  conclude,  for  example,  that 
national  rules  defining  the  1996  Act's 
requirements  regarding 
nondiscriminatory  access  to,  and 
provision  of.  unbundled  elements  will 
reduce  costs  associated  with  potential 
litigation  over  these  issues,  and  will 
enable  states  to  conduct  arbitrations 
more  quickly  by  reducing  the  number  of 
issues  they  must  consider.  Such  rules 
will  also  faciUtate  the  ability  of  the 
Commission  to  conduct  arbitrations, 
should  we  assume  a  state's 
responsibilities  under  section  252(e)(5). 
We  conclude  further  that  such  rules  will 
create  some  uniformity  across  states  in 
connection  with  the  terms  under  which 
new  entrants  may  obtain  access  to 


network  elements,  thus  facilitating  the 
ability  of  potential  competitors, 
including  small  entities,  to  enter  local 
markets  on  a  regional  or  national  scale. 
Accordingly,  for  all  of  these  reasons,  we 
reject  the  argiunents  of  PacTel  and 
USTA  that  we  should  not  adopt  national 
rules  relating  to  incumbent  LEC 
obligations  to  provide  access  to,  and 
provision,  imbundled  elements  in  a 
nondiscriminatoiy  manner. 

223.  The  record  compiled  in  this 
proceeding  supports  the  adoption  of 
uniform  general  rules  that  rely  on  states 
to  develop  more  specific  requirements 
in  arbitrations  and  other  state 
proceedings.  More  significantly, 
however,  we  agree  with  the  California 
and  Florida  Qnnmissions  that  the  states 
are  best  situated  to  issue  specific  rules 
because  of  their  existing  knowledge 
regarding  incumbent  LEC  networks, 
capabilities,  and  performance  standards 
in  their  separate  jurisdictions  and 
because  of  the  role  they  will  play  in 
conducting  mediations,  arbitrations,  and 
approving  agreements.  We  expect  that 
the  states  will  implement  the  general 
nondiscrimination  rules  set  ftath  herein 
by  adopting,  inter  alia,  specific  rules 
determining  the  timing  in  which 
incumbent  LECs  must  provision  certain 
elements,  and  any  other  specific 
conditions  they  deem  necessary  to 
provide  new  entrants,  including  small 
competitore,  with  a  meaningful 
opportunity  to  compete  in  local 
exdiange  markets.  "The  states  will 
continue  to  gain  expertise  in  connection 
with  issues  relating  to  just,  reasonable, 
and  nondiscriminatory  access  and 
provision  of  unbundled  network 
elements.  We  expect  to  turn  to  the 
states,  and  rely  on  the  expertise  they 
develop  in  this  area,  when  we  review 
and  revise  our  rules  as  necessary. 

224.  We  agree  with  those  commentere 
that  argue  that  incumbent  LECs  should 
be  required  to  fulfill  some  type  of 
reporting  requirement  to  ensure  that 
they  provision  unbimdled  elements  in  a 
nondiscriminatory  manner.  We  believe 
the  record  is  insufficient  at  this  time  to 
adopt  such  requirements,  and  we  may 
reexamine  this  issue  in  the  future.  We 
encourage  the  states,  however,  to  adopt 
reporting  requirements.  We  decline  to 
address  whether  the  Commission 
should  consider  any  of  the  terms  and 
conditions  adopted  here  in  evaluating 
BOC  applications  to  provide  in-region 
long  distance  services.  We  will  consider 
this  issue,  as  it  arises,  when  we  evaluate 
individual  BOC  applications. 

a.  Nondiscriminatory  Access  to 
Unbundled  Network  Elements 

225.  We  conclude  that  the  obligation 
to  provide  "nondiscriminatory  access  to 
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network  elements  on  an  unbundled 
basis"  refers  to  both  the  physical  or 
logical  connection  to  the  element  and 
the  element  itself.  In  considering  how  to 
implement  this  obligation  in  a  manner 
that  would  achieve  the  1996  Act's  goal 
of  promoting  local  exchange 
competition,  we  recognize  that  new 
entrants,  including  small  entities,  would 
be  denied  a  meaningful  opportunity  to 
compete  if  the  quality  of  the  access  to 
unbundled  elements  provided  by 
incumbent  LECs,  as  well  as  the  quality 
of  the  elements  themselves,  were  lower 
than  what  the  incumbent  LECs  provide 
to  themselves.  Thus,  we  conclude  it 
would  be  insufficient  to  define  the 
obligation  of  incumbent  LECs  to  provide 
"nondiscriminatory  access"  to  mean 
that  the  quality  of  the  access  and 
unbundled  elements  incumbent  LECs 
provide  to  all  requesting  carriers  is  the 
same.  As  discussed  above  with  respect    \ 
to  intercormection,  an  incumbent  LEG 
could  potentially  act  in  a 
nondiscriminatory  manner  in  providing 
access  or  elements  to  all  requesting 
carriers,  while  providing  preferential 
access  or  elements  to  itself. 
Accordingly,  we  conclude  that  the 
phrase  "nondiscriminatory  access"  in 
section  251(c)(3)  means  at  least  two 
things:  first,  the  quality  of  an  unbundled 
network  element  that  an  incumbent  LEG 
provides,  as  well  as  the  access  provided 
to  that  element,  must  be  equal  between 
all  carriers  requesting  access  to  that 
element;  second,  where  technically 
feasible,  the  access  and  unbundled 
network  element  provided  by  an 
incumbent  LEC  must  be  at  least  equal- 
in-quality  to  that  which  the  incumbent 
LEC  provides  to  itself.  We  note  that 
providing  access  or  elements  of  lesser 
quality  than  that  enjoyed  by  the 
incumbent  LEC  would  also  constitute  an 
"unjust"  or  "unreasonable"  term  or 
condition. 

226.  We  believe  that  Congress  set 
forth  a  "nondiscriminatory  access" 
requirement  in  section  251(c)(3),  rather 
then  an  absolute  equal-in-quality 
requirement,  such  as  that  set  forth  in 
section  251(c)(2)(C).  because,  in  rare 
circumstances,  it  may  be  technically 
infeasible  for  incumbent  LECs  to 
provide  requesting  carriers  with 
unbundled  elements,  and  access  to  such 
elements,  that  are  equal-in-quality  to 
what  the  incumbent  LECs  provide 
themselves.  According  to  some 
commenters,  this  problem  arises  in 
connection  with  one  variant  of  one  of 
the  unbundled  network  elements  we 
identify  in  this  order.  These 
commenters  argue  that  a  carrier 
purchasing  access  to  a  lAESS  local 
switch  may  not  be  able  to  receive,  for 


example,  the  full  measure  of  customized 
routing  features  that  such  a  switch  may 
afford  the  incumbent.  In  the  rare 
circumstances  where  it  is  technically 
infeasible  for  an  incumbent  LEC  to 
provision  access  or  elements  that  are 
equal-in-quality,  we  believe  disparate 
access  would  not  be  inconsistent  with 
the  nondiscrimination  requirement. 
Accordingly,  we  require  incumbent 
LECs  to  provide  access  and  unbundled 
elements  that  are  at  least  equal-in- 
quality  to  what  the  incumbent  LECs 
provide  themselves,  and  allow  for  an 
exception  to  this  requirement  only 
where  it  is  technically  infeasible  to 
meet.  The  exception  described  here 
does  not  excuse  incumbent  LECs  from 
the  obligation  to  modify  elements 
within  their  networks  to  allow 
requesting  carriers  to  obtain  access  to 
such  elements  where  this  is  technically 
\    feasible.  See  supra.  Section  IV.D.  We 
expect  incumbent  LECs  to  fulfill  this 
requirement  in  nearly  all  instances 
where  they  provision  unbundled 
elements  because  we  believe  the 
technical  infeasibility  problem  will  arise 
rarely.  We  hirther  conclude,  however, 
that  the  incumbent  LEC  must  prove  to 
a  state  commission  that  it  is  technically 
infeasible  to  provide  access  to 
unbundled  elements,  or  the  unbundled 
elements  themselves,  at  the  same  level 
of  quality  that  the  incumbent  LEC 
provides  to  itself. 

227.  Our  conclusion  that  an 
incumbent  LEC  must  provide 
unbundled  elements,  as  well  as  access 
to  them,  that  is  "at  least"  equal  in 
quality  to  that  which  the  incumbent 
provides  itself,  does  not  excuse 
incumbent  LECs  from  providing,  when 
requested  and  where  technically 
feasible,  access  or  unbundled  elements 
of  higher  quality.  An  incumbent  LEC,  in 
accommodating  a  carrier's  request  for  a 
particular  unbundled  element,  may 
ultimately  provision  an  element  that  is 
higher  in  quality  than  what  the 
incumbent  provides  to  itself.  See  infra, 
Section  V.J.I.  As  we  discuss  below,  we 
do  not  believe  that  this  obligation  is 
unduly  burdensome  to  incumbent  LECs 
because  the  1996  Act.  requires  a 
requesting  carrier  to  pay  the  costs  of 
unbundling,  and  thus  incumbent  LECs 
will  be  fully  compensated  for  any  efforts 
they  make  to  increase  the  quality  of 
access  or  elements  within  their  own 
network.  (See  infra,  Section  V.J.  We 
require,  for  example,  that  incumbent 
LECs  provide  local  loops  conditioned  to 
enable  the  provision  of  digital  services 
(where  technically  feasible)  even  if  the 
incumbent  does  not  itself  provide  such 
digital  services.)  Moreover,  to  the  extent 
this  obligation  allows  new  entrants. 


including  small  entities,  to  offer  services 
that  are  different  from  those  offered  by 
the  incumbent,  we  believe  it  is 
consistent  with  Congress's  goal  to 
promote  local  exchange  competition. 
We  note  that,  to  the  extent  an 
incumbent  LEC  provides  an  element 
with  a  superior  level  of  quality  to  a 
particular  carrier,  the  incumbent  LEC 
must  provide  all  other  requesting 
carriers  with  the  same  opportunity  to 
obtain  that  element  with  the  equivalent 
higher  level  of  quality.  We  further  note 
that  where  a  requesting  carrier 
specifically  requests  access  or 
unbundled  elements  that  are  lower  in 
quality  to  what  the  incumbent  LECs 
provide  themselves,  inciunbent  LECs 
may  offer  such  inferior  quality  if  it  is 
technically  feasible.  Finally,  we 
conclude  that  the  incumbent  LEC  must 
prove  to  a  state  commission  that  it  is 
technically  infeasible  to  provide  access 
to  unbundled  elements,  or  the 
unbundled  elements  themselves,  at  a 
level  of  quality  that  is  superior  to  or 
lower  than  what  the  incumbent  LEC 
provides  to  itself. 

b.  Just,  Reasonable  and 
Nondiscriminatory  Terms  and 
Conditions  for  the  Provision  of 
Unbundled  Network  Elements 


228.  The  duty  to  provide  unbundled 
network  elements  on  "terms,  and 
conditions  that  are  just,  reasonable,  and 
nondiscriminatory"  means,  at  a 
minimum,  that  whatever  those  terms 
and  conditions  are.  they  must  be  offered 
equally  to  all  requesting  carriers,  and 
where  applicable,  they  must  be  equal  to 
the  terms  and  conditions  under  which 
the  incumbent  LEC  provisions  such 
elements  to  itself.  We  also  conclude 
that,  because  section  251(c)(3)  includes 
the  terms  "just"  and  "reasonable,"  this 
duty  encompasses  more  than  the 
obligation  to  treat  carriers  equally. 
Interpreting  these  terms  in  light  of  the 
1996  Act's  goal  of  promoting  local 
exchange  competition,  and  the  benefits 
inherent  in  such  competition,  we 
conclude  that  these  terms  require 
incumbent  LECs  to  provide  unbundled 
elements  under  terms  and  conditions 
that  would  provide  an  eflicient 
competitor  with  a  meaningful 
opportunity  to  compete.  Such  terms  and 
conditions  should  serve  to  promote  fair 
and  efficient  competition.  This  means, 
for  example,  that  incumbent  LECs  may 
not  provision  unbundled  elements  that 
are  inferior  in  quality  to  what  the 
incumbent  provides  itself  because  this 
would  likely  deny  an  efficient 
competitor  a  meaningful  opportunity  to 
compete.  We  reach  this  conclusion 
because  providing  new  entrants, 
including  small  entities,  with  a 
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meaningful  opportunity  to  compete  is  a 
necessary  precondition  to  obtaining  the 
benefits  that  thje  opening  of  local 
exchange  markjets  to  competition  is 
designed  to  aclieve. 

229.  As  is  mpre  fully  discussed  below, 

to  enable  new  entrants,  including  small 

entities,  to  share  the  economies  of  scale, 

scope,  and  density  within  the 

incumbent  LECs'  networks,  we 

conclude  that  Incumbent  LECs  must 

provide  carrieik  purchasing  access  to 

unbundled  netlwork  elements  with  the 

pre-ordering,  ordering,  provisioning, 

maintenance  and  repair,  and  billing 

functions  of  the  incumbent  LECs 

operations  support  systems.  (The  term 

"provisioning"  includes  installation.) 

Moreover,  the  tncimibent  must  provide 

access  to  these!  functions  under  the  same 

terms  and  conditions  that  they  provide 

these  services  to  themselves  or  their 

customers.  We  discuss  specific  terms 

and  condition^  appUcable  to  the 

unbundled  eletnents  identified  in  this 

order  below,  iii  Section  V.J. 

1 
H.  The  Relationship  Between  Sections 

251(c)(3)  and  251(c)(4) 

1.  Backgroimdl 

230.  SectionJ251(c)(4)  provides  that 
incumbent  LECs  must  offer  "for  resale  at 
wholesale  rates  any  telecommunications 
service  that  th^  carrier  provides  at  retail 
to  subscribers  that  are  not 
telecommunications  carriers."  In  the 
NPRM,  we  askpd  for  comment  on  the 
relationship  between  this  provision  and 
section  251(c)(3).  Specifically,  we  asked 
whether  carriers  can  order  and  combine 
network  elements  to  offer  the  same 
services  that  incumbent  LECs  offer  for 
resale  under  sfction  251(c)(4).  We 
observed  that  different  pricing  standards 
under  section  ^52(d)  apply  to 
unbundled  elements  under  section 
251(c)(3)  and  ^sold  services  under 
section  251(c)(4),  and  that  section 
251(c)(3)  contemplates  the  purchase  of 
unseparated  facilities  (i.e.,  facilities  that 
can  be  used  for  either  inter-  or  intrastate 
services)  while  subsection  (c)(4)  does 
not  necessarily  contemplate  this.  We 
asked  for  comment  on  the  implications 
or  significance  of  these  differences. 

2.  Discussion  j 

231.  The  laiiguage  of  section  251(c)(3) 
is  cast  exclusively  in  terms  of 
obligations  imposed  on  incumbent 
LECs.  and  it  dpes  not  discuss,  reference, 
or  suggest  a  limitation  or  requirement  in 
connection  with  the  right  of  new 
entrants  to  ob^in  access  to  unbimdied 
elements.  Welconclude,  therefore,  that 
Congress  did  |iot  intend  section 
251(c)(3)  to  b4  read  to  contain  any 
requirement  that  carriers  must  own  or 


control  some  of  their  own  local 
exchange  facilities  before  they  can 
purchase  and  use  unbundled  elements 
to  provide  a  telecommunications 
service.  We  note  that  the  Illinois 
Commission  has  reached  the  same 
conclusion. 

232.  We  reject  the  arguments 
advanced  by  Bell  Atlantic  and  NYNEX 
that  the  language  of  section  251(c)(3) 
requires  carriers  seeking  access  to 
unbundled  elements  to  own  some  local 
exchange  facilities,  and  that  this  serves 
to  distinguish  section  251(c)(3)  from 
section  251(c)(4).  The  "at  any 
technically  feasible  point"  language  in 
section  251(c)(3)  refers  to  points  in  an 
incumbent  UEC's  network  where  new 
entrants  may  obtain  access  to  elements. 
It  does  not,  however,  require  that  new 
entrants  intercormect  local  exchange 
facilities  which  they  own  or  control  at 
that  technically  feasible  access  point.  If 
we  were  to  conclude  otherwise,  then 
new  entrants  would  be  prohibited  from 
requesting  two  network  elements  that 
are  connected  to  each  other  because  the 
new  entrant  would  be  required  to 
connect  a  single  network  element  to  a 
faciUty  of  its  own.  The  1996  Act, 
however,  does  not  impose  any 
limitations  on  carriers'  ability  to  obtain 
access  to  unbundled  network  elements. 
Moreover,  we  conclude  that  Congress 
did  not  intend  to  limit  access  to 
imbimdled  elements  in  this  manner 
because  such  a  limit  would  seriously 
inhibit  the  ability  of  potential 
competitors  to  enter  local  markets 
through  the  use  of  unbundled  elements, 
and  thus  would  retard  the  development 
of  local  exchange  competition.  We  also 
reject  NYNEX's  argument  that  the 
phrase  "such  telecommunications 
service"  excludes  services  provided  by 
the  inciunbent.  This  interpretation  is 
inconsistent  with  the  1996  Act's 
definition  of  a  telecommunications 
service,  which  includes  all 
telecommunications  services  provided 
by  an  incumbent. 

233.  We  also  reject  the  argument  that 
language  in  the  Joint  Explanatory 
Statement  requires  us  to  conclude  that 
carriers  must  own  facilities  to  obtain 
access  to  unbundled  elements.  Congress 
may  have  recognized  that  carriers  that 
own  some  of  their  own  facilities  will 
more  likely  benefit  by  entering  local 
markets  through  unbundled  elements 
rather  than  resale,  but  this  consideration 
does  not  imply  that  carriers  must  own 
their  own  facilities  to  obtain  access  to 
unbundled  elements. 

234.  We  are  not  persuaded  that,  in 
order  to  give  meaning  and  effect  to 
section  251(c)(4).  we  must  require  new 
entrants  to  own  some  local  exchange 
facilities  in  Qrder  to  obtain  access  to 


unbundled  elements.  We  disagree  with    - 
the  premise  that  no  carrier  would 
consider  entering  local  markets  under 
the  terms  of  section  251(c)(4)  if  it  could 
use  recombined  network  elements 
solely  to  offer  the  same  or  similar 
services  that  incumbents  offer  for  resale. 
We  believe  that  sections  251(c)(3)  and 
251(c)(4)  present  different 
opportunities,  risks,  and  costs  in 
connection  with  entry  into  local 
telephone  markets,  and  that  these 
differences  will  influence  the  entry 
strategies  of  potential  competitors.  We 
therefore  find  that  it  is  unnecessary  to 
impose  a  limitation  on  the  ability  of 
carriers  to  enter  local  markets  under  the 
terms  of  section  251(c)(3)  in  order  to 
ensure  that  section  251(c)(4)  retains 
functional  validity  as  a  means  to  enter 
local  phone  markets. 

235.  The  principal  distinction 
between  sections  251((;)(3)  and 
251(c)(4),  in  terms  of  the  opportunities 
each  section  presents  to  new  entrants,  is 
that  carriers  using  solely  unbundled 
elements,  compared  with  carriers 
purchasing  services  for  resale,  will  have 
greater  opportunities  to  offer  services 
that  are  different  from  those  offered  by 
incumbents.  More  specifically,  carriers 
reselling  incumbent  LEC  services  are 
Umited  to  offering  the  same  service  an 
incumbent  offers  at  retail.  This  means 
that  resellers  cannot  offer  services  or 
products  that  incumbents  do  not  offer. 
The  only  means  by  which  a  reseller  can 
distinguish  the  services  it  offers  from 
those  of  an  incumbent  is  through  price, 
billing  services,  marketing  efforts,  and 
to  some  extent,  customer  service.  The 
ability  of  a  reseller  to  differentiate  its 
products  based  on  price  is  limited, 
however,  by  the  margin  between  the 
retail  and  wholesale  price  of  the 
product. 

236.  In  contrast,  a  carrier  offering 
services  solely  by  recombining 
unbundled  elements  can  offer  services 
that  differ  from  those  offered  by  an 
incumbent.  For  example,  some 
incumbent  LECs  have  capabilities 
within  their  networks,  such  as  the 
ability  to  offer  Centrex,  which  they  do 
not  use  to  offer  services  to  consumers. 
Carriers  purchasing  access  to  unbundled 
elements  can  offer  such  services. 
Additionally,  carriers  using  unbundled 
elements  can  bundle  services  that 
incumbent  LECs  sell  as  distinct  tariff 
offerings,  as  well  as  services  that 
incumbent  LECs  have  the  capability  to 
offer,  but  do  not.  and  can  market  them 
as  a  bundle  with  a  single  price.  The 
ability  to  package  and  market  services  in 
ways  that  differ  from  the  incumbent's 
existing  service  offerings  increases  the 
requesting  carrier's  ability  to  compete 
against  the  inctunbent  and  is  likely  to 
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benefit  consumers.  Additionally, 
carriers  solely  using  unbundled  network 
elements  can  offer  exchange  access 
services.  These  services,  however,  are 
not  available  for  resale  under  section 
251(c)(4)  of  the  1996  Act. 

237.  If  a  carrier  taking  unbundled 
elements  may  have  greater  competitive 
opportunities  than  carriers  offering 
services  available  for  resale,  they  also 
face  greater  risks.  A  carrier  purchasing 
unbimdled  elements  must  pay  for  the 
cost  of  that  facility,  pursuant  to  the 
terms  and  conditions  agreed  to  in 
negotiations  or  ordered  by  states  in 
arbitrations.  It  thus  faces  the  risk  that 
end-user  customers  will  not  demand  a 
sufficient  number  of  services  using  that 
facility  for  the  carrier  to  recoup  its  cost. 
(Many  network  elements  can  be  used  to 
provide  a  number  of  different  services.) 
A  carrier  that  resells  an  incumbent 
LEC's  services  does  not  face  the  same 
risk.  This  distinction  in  the  risk  borne 
by  carriers  entering  local  markets 
through  resale  as  opposed  to  unbundled 
elements  is  likely  to  influence  the  entry 
strategies  of  various  potential 
competitors.  Some  new  entrants  will  be 
unable  or  unwilling  to  bear  the  financial 
risks  of  entry  by  means  of  unbundled 
elements  and  will  choose  to  enter  local 
markets  under  the  terms  of  section 
251(c)(4)  irrespective  of  the  fact  that 
they  can  obtain  access  to  unbundled 
elements  without  owning  any  of  their 
own  facilities.  Moreover,  some  markets 
may  never  support  new  entry  through 
the  use  of  unbundled  elements  because 
new  entrants  seeking  to  offer  services  in 
such  markets  will  be  unable  to  stimulate 
sufficient  demand  to  recoup  their 
investment  in  unbundled  elements. 
Accordingly,  in  these  markets  carriers 
will  enter  through  the  resale  of 
incumbent  LEG  services,  irrespective  of 
the  fact  that  they  could  enter 
exclusively  through  the  use  of 
unbundled  elements. 

238.  We  are  not  persuaded  by  the 
argument  set  forth  by  Ameritech, 
NYNEX,  and  MFS  that  allowing  carriers 
to  use  solely  recombined  network 
elements  would  eviscerate  the  joint 
marketing  restriction  in  section 
271(e)(1).  It  is  true  that  the  terms  of 
section  271(e)  do  not  restrict  joint 
marketing  through  the  use  of  unbundled 
elements  pursuant  to  section  251(c)(3). 
As  discussed  above,  differences  in 
opportunities  and  risk  will  cause  some 
new  entrants  to  consider  entering  local 
telephone  markets  through  resale  of 
incumbent  LEG  services,  even  if  they 
could  enter  solely  through  the  use  of 
unbundled  elements.  Thus,  we 
conclude  that  section  271(e)(1)  will 
impose  a  meaningful  limitation  on  joint 
marketing. 


239.  We  note,  moreover,  that  the  1996 
Act  does  not  prohibit  all  forms  of  joint 
marketing.  For  example,  it  does  not 
prohibit  carriers  who  own  local 
exchange  facilities  from  jointly 
marketing  local  and  interexchange 
service.  Nor  does  it  prohibit  joint 
marketing  by  carriers  who  provide  local 
exchange  service  through  a  combination 
of  local  facilities  which  they  own  or 
possess,  and  unbundled  elements. 
Because  the  1996  Act  does  not  prohibit 
all  forms  of  joint  marketing,  we  see  no 
principled  basis  for  reading  into  section 
271(e)(1)  a  further  limitation  on  the 
ability  of  carriers  to  jointly  market  local 
and  long  distance  services  without 
concluding  that  this  section  prohibits  all 
forms  of  joint  marketing.  In  other  words, 
we  see  no  basis  upon  which  we  could 
conclude  that  section  271(e)(1)  restricts 
joint  marketing  of  long  distance 
services,  and  local  services  provided 
solely  through  the  use  of  unbundled 
network  elements,  without  also 
concluding  that  the  section  restricts  the 
ability  of  carriers  to  jointly  market  long 
distance  services  and  local  services  that 
are  provided  through  a  combination  of 
a  carriers'  own  facilities  and  unbundled 
network  elements.  Moreover,  we  do  not 
believe  that  we  have  the  discretion  to 
read  into  the  1996  Act  a  restriction  on 
competition  which  is  not  required  by 
the  plain  language  of  any  of  its  sections. 

240.  We  also  reject  the  argument 
advanced  by  BellSouth  and  Ameritech 
that  allowing  carriers  to  use  solely 
unbundled  elements  to  provide  services 
available  through  resale  would  allow 
carriers  to  evade  a  possible  prohibition, 
which  is  reserved  to  the  discretion  of 
the  states,  on  the  sale  of  certain  services 
to  certain  categories  of  consumers. 
Under  section  251(c)(4)(B)  states  are 
permitted  to  restrict  resellers  from 
offering  certain  services  to  certain 
consumers,  in  the  same  manner  that 
states  restrict  incumbent  LECs.  For 
example,  states  that  prohibit  incumbent 
LEGs  from  selling  to  business 
consumers  residential  services  priced 
below  cost  have  the  ability  to  restrict 
resellers  from  selling  such  services  to 
business  consumers. 

241.  We  do  not  believe,  however,  that 
carriers  using  solely  unbundled 
elements  to  provide  local  exchange 
services  will  be  able  to  evade  any 
potential  restrictions  states  may  impose 
under  section  251(c)(4)(B).  In  this 
section  Gongress  granted  the  states  the 
discretion  to  impose  certain  limited 
restrictions  on  the  sale  of  services 
available  for  resale.  It  did  not,  however, 
grant  states,  in  section  251(c)(3),  the 
same  discretion  to  impose  similar 
restrictions  on  the  use  of  unbundled 
elements.  Accordingly,  we  are  not 


persuaded  that  allowing  carriers  to  use 
solely  unbundled  elements  to  provide 
services  that  incimibent  LECs  offer  for 
resale  would  allow  competing  carriers 
to  evade  a  possible  marketing  restriction 
that  Gongress  intended  to  reserve  to  the 
discretion  of  the  states. 

242.  We  agree  with  those  commenters 
who  argue  that  it  would  be 
administratively  impossible  to  impose  a 
requirement  that  carriers  must  own 
some  of  their  own  local  exchange 
facilities  in  order  to  obtain  access  to 
unbundled  elements,  and  they  must  use 
these  faciUties,  in  combination  with 
unbundled  elements,  for  the  purpose  of 
providing  local  services.  We  conclude 
that  it  would  not  be  possible  to  identify 
the  elements  carriers  must  own  without 
creating  incentives  to  build  inefficient 
network  architectures  that  respond  not 
to  marketplace  factors,  but  to  regulation. 
We  further  conclude  that  such  a 
requirement  could  delay  possible 
innovation.  These  effects  would 
diminish  competition  for  local 
telephone  services,  and  thus  any  local 
exchange  facihties  requirement  would 
be  inconsistent  with  the  1996  Act's 
goals  of  promoting  competition. 
Moreover,  if  we  imposed  a  facilities 
ownership  requirement  that  attempted 
to  avoid  these  competitive  pitfalls,  it 
would  likely  be  so  easy  to  meet  it  would 
ultimately  be  meaningless. 

243.  We  reject  the  argument  that 
requiring  carriers  to  own  some  local 
exchange  facilities  would  promote 
competition  for  local  exchange  services, 
or  that  we  should  impose  such  a 
requirement  for  other  policy  reasons.  To 
the  contrary,  we  conclude  that  allowing 
carriers  to  use  unbundled  elements  as 
they  wish,  subject  only  to  the 
maintenance  of  the  key  elements  of  the 
access  charge  regime,  described  below 
at  section  Vn,  will  lead  to  more  efficient 
competition  in  local  phone  markets.  If 
we  were  to  limit  access  to  unbundled 
network  elements  to  those  markets 
where  carriers  already  own.  or  could 
efficiently  build,  some  local  exchange 
facilities,  we  would  limit  the  ability  of 
carriers  to  enter  local  markets  under  the 
pricing  standard  for  unbundled 
elements  to  those  markets  that  could 
efficiently  support  duplication  of  sohie 
or  all  of  the  incumbent  LECs'  networks. 
We  believe  that  such  a  result  could 
diminish  competition,  and  that  allowing 
new  entrants  to  take  full  advantage  of 
incumbent  LECs'  scale  and  scope 
economies  will  promote  more  rapid  and 
efficient  entry  and  will  result  in  more 
robust  competition. 

244.  Finally,  we  conclude  that  a  new 
entrant  may  offer  services  to  one  group 
of  consumers  using  unbundled  network 
elements,  and  it  may  offer  services  to  a 
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separate  group  of  consumers  by 
reselling  an  incumbent  LEC's  services. 
With  the  exception  noted  in  Section  Vn, 
infra,  we  do  ndt  address  the  issue  of 
whether  the  1996  Act  permits  a  new 
entrant  to  offer,  services  to  the  same  set 
of  consumers  through  a  combination  of 
unbundled  eleeients  and  services 
available  for  resale. 

/.  Provision  of  tnterexchange  Services 
Through  The  Use  of  Unbundled 
Network  Elem^ts 

1.  Background 

245.  In  the  MPRM,  we  tentatively 
concluded  that  interexchange  carriers 
are  telecommu>iications  carriers,  and 
thus  such  carriiers  are  entitled  to  access 
to  unbimdled  elements  under  the  terms 
of  section  251(c)(3).  We  also  tentatively 
concluded  thai  carriers  may  request 
unbimdled  elefcnents  for  purposes  of 
originating  and  terminating  toll  services, 
in  addition  to  tny  other  services  they 
seek  to  providt.  because  section 
251(c)(3)  provides  that  carriers  may 
request  unbundled  elements  to  provide 
a  "telecommunications  service,"  and 
interexchange  services  are  a 
telecommunications  service. 

246.  In  the  NPRM.  we  sought 
comment  on  whether  the  1996  Act 
permits  carrieis  to  use  unbundled 
elements  to  provide  exchange  access 
services  only,  ipr  whether  carriers 
seeking  to  provide  exchange  access 
services  using  unbundled  elements 
must  provide  local  exchange  service  as 
well.  We  preniised  the  latter  view  on  the 
definition  of  tie  term  "network 
element,"  as  a  facility  and  not  a  service, 
and  on  the  pricing  standard  under 
section  252(d)il)  that  requires  network 
elements  to  bq  priced  based  on 
economic  cosljs  (rather  than 
jurisdictional^  separated  costs.)  We 
also  sought  comment  on  whether 
allowing  carribrs  to  purchase  unbundled 
elements  to  piovide  exchange  access 
services  exclupively  would  be 
inconsistent  vf  ith  the  terms  of  sections 
251(i)  and  25^(g)  and,  further,  whether 
this  would  result  in  a  fundamental 
jurisdictional  shift  of  the  administration 
of  interstate  access  charges  to  state 
jurisdictions. 

247.  Finall}|.  in  the  NPRM,  we 
tentatively  coficluded  that,  if  carriers 
purchase  unbundled  elements  to 
provide  exchange  access  services  to 
themselves,  irrespective  of  whether  they 
provide  such  services  alone  or  in 
connection  with  local  exchange 
services,  inci»nbent  LECs  cannot  assess 
Part  69  access  charges  in  addition  to 
charges  for  the  cost  of  the  imbundled 
elements.  We  based  this  tentative 
conclusion  oa  the  view  that  the 


imposition  of  access  charges  in  addition 
to  cost-based  charges  for  unbundled 
elements  would  depart  from  the 
statutory  mandate  of  cost-based  pricing 
of  elements. 

2.  Discussion 

248.  We  confirm  otir  tentative 
conclusion  in  the  NPRM  that  section 
251(c)(3)  permits  interexchange  carriers 
and  all  other  requesting 
telecommunications  carriers,  to 
purchase  unbundled  elements  for  the 
purpose  of  offering  exchange  access 
services,  or  for  the  purpose  of  providing 
exchange  access  services  to  themselves 
in  order  to  provide  interexchange 
services  to  consiuners.  Although  we 
conclude  below  that  we  have  discretion 
under  the  1934  Act,  as  amended  by  the 
1996  Act,  to  adopt  a  Umited.  transitional 
plan  to  address  public  pohcy  concerns 
raised  by  the  bypass  of  access  charges 
via  unbundled  elements,  we  believe  that 
our  interpretation  of  section  251(c)(3)  in 
the  NPRM  is  compelled  by  the  plam 
language  of  the  1996  Act.  As  we 
observed  m  the  NPRM,  section  251(c)(3) 
provides  that  requesting 
telecommunications  carriers  may  seek 
access  to  unbundled  elements  to 
provide  a  "telecommunications 
service,"  and  exchange  access  and 
interexchange  services  are 
telecommunications  services.  Moreover, 
section  251(c)(3)  does  not  impose 
restrictions  on  the  ability  of  requesting 
carriers  "to  combine  sudi  elements  in 
order  to  provide  such 
telecommunications  servicelsj."  Thus, 
we  find  that  there  is  no  statutory  basis 
upon  which  we  could  reach  a  different 
conclusion  for  the  long  term. 

249.  We  also  confirm  our  conclusion 
in  the  NPRM  that,  for  the  reasons 
discussed  below  in  section  V.J,  carriers 
purchase  rights  to  exclusive  use  of 
unbundled  loop  elements,  and  thus,  as 
the  Department  of  Justice  and  Sprint 
observe,  such  carriers,  as  a  practical 
matter,  will  have  to  provide  whatever 
services  are  requested  by  the  customers 
to  whom  those  loops  are  dedicated.  This 
means,  for  example,  that,  if  there  is  a 
single  loop  dedicated  to  the  premises  of 
a  particular  customer  and  that  customer 
requests  both  local  and  long  distance 
service,  then  any  interexchange  carrier 
purchasing  access  to  that  customer's 
loop  will  have  to  offer  both  local  and 
long  distance  services.  That  is, 
interexchange  carriers  purchasing 
unbundled  loops  will  most  often  not  be 
able  to  provide  solely  interexchange 
services  over  those  loops. 

250.  We  reject  the  argument  advanced 
by  a  number  of  incumbent  LECs  that 
section  251(i)  demonstrates  that 
requesting  carriers  using  unbundled 


elements  must  continue  to  pay  access 
diarges.  Section  251  (i)  provides  that 
nothing  in  section  251  "shall  be 
construed  to  limit  or  otherv«se  affect 
the  Commission's  authority  under 
section  201."  We  conclude,  however, 
that  our  authority  to  set  rates  for  these 
services  is  not  limited  or  affected  by  the 
ability  of  carriers  to  obtain  unbundled 
elements  for  the  purpose  of  providing 
interexchange  services.  Our  authority  to 
regulate  interstate  access  charges 
remains  unchanged  by  the  1996  Act. 
What  has  potentially  changed  is  the 
volume  of  access  services,  in  contrast  to 
the  number  of  unbundled  elements, 
interexchange  carriers  are  likely  to 
demand  and  incumbent  LECs  are  likely 
to  provide.  When  interexchange  carriers 
purchase  unbundled  elements  from 
incumbents,  they  are  not  purchasing 
exchange  access  "services."  They  are 
purchasing  a  different  product,  and  that 
product  is  the  right  to  exclusive  access 
or  use  of  an  entire  element.  Along  this 
same  line  of  reasoning,  we  reject  the 
argument  that  our  conclusion  would 
place  the  administration  of  interstate 
access  charges  imder  the  authority  of 
the  states.  When  states  set  prices  for 
unbundled  elements,  they  will  be 
setting  prices  for  a  different  product 
than  "interstate  exchange  access 
services."  Our  exchange  access  rules 
remain  in  effect  and  will  still  apply 
where  incumbent  LECs  retain  local 
customers  and  continue  to  offer 
exchange  access  services  to 
interexchange  carriers  who  do  not 
purchase  unbundled  elements,  and  also 
where  new  entrants  resell  local  service. 
The  application  of  our  exchange  access 
rules  in  the  circiunstances  described 
will  continue  beyond  the  transition 
period  described  at  infra,  Section  VII. 

251.  We  also  reject  the  incumbent 
LECs'  argiunents  that  language 
contained  in  bills  that  were  not  enacted, 
or  legislative  history  connected  to  such 
bills,  demonstrates  that  carriers  cannot 
purchase  access  to  unbundled  elements 
to  provide  exchange  access  services  to 
themselves,  for  the  purpose  of  providing 
long  distance  services  to  consumers. 
The  incumbent  LECs  are  arguing  in 
effect,  that  we  should  read  into  the 
current  statute  a  limitation  on  the  ability 
of  carriers  to  use  unbundled  network 
elements,  despite  the  fact  that  no  such 
limitation  survived  the  Conference 
Committee's  amendments  to  the  1996 
Act.  We  conclude,  however,  that  the 
language  of  section  251(c)(3),  which 
provides  that  telecommunications 
carriers  may  purchase  unbundled 
elements  in  order  to  provide  a 
telecommunications  service  is  not 
ambiguous.  Accordingly,  we  must 
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interpret  it  pursuant  to  its  plain 
meaning  and  not  by  referencing  earlier 
versions  of  the  statute  that  were 
ultimately  not  adopted  by  Congress. 

252.  Moreover,  we  do  not  believe  that 
the  Joint  Explanatory  Statement,  which 
describes  the  House  and  Senate  versions 
of  the  statute,  and  the  1996  Act  as 
enacted,  compels  a  different  conclusion. 
The  Joint  Explanatory  Statement  states 
that  the  statute  incorporates  provisions 
from  the  Senate  Bill  and  the  House 
Amendment  in  connection  with  the 
interconnection  model  adopted  in 
section  251.  It  notes  that  the  provision 
in  the  Senate  Bill  relating  to 
interconnection  did  not  apply  to 
interconnection  arrangements  between 
local  and  long  distance  carriers  for  the 
purpose  of  providing  long  distance 
services.  The  text  of  section  251  of  the 
Senate  Bill  is  consistent  with  this 
comment  because  it  states  that  a  local 
exchange  carrier  must  offer 
interconnection  to  other  carriers  to 
allow  such  carriers  to  provide  telephone 
exchange  or  exchange  access  services. 
The  Joint  Explanatory  Statement, 
however,  does  not  describe  any 
restriction  in  the  House  Amendment 
regarding  the  ability  of  carriers  to  use 
unbundled  elements  to  provide  long 
distance  service.  Indeed,  the  House 
Amendment  spyecifically  states  that 
carriers  may  obtain  access  to  unbundled 
elements  to  offer  "a  telecommunications 
service,"  which  is  not  limited  to 
telephone  exchange  and  exchange 
access  services.  We  observe  that  the 
Conference  Committee  incorporated 
language  from  the  House  Amendment 
and  not  the  Senate  Bill  in  describing  in 
section  251(c)(3)  the  services  carriers 
may  offer  using  unbundled  elements. 
Accordingly,  we  do  not  believe  that  the 
Joint  Explanatory  Statement's 
description  of  the  provision  in  the 
Senate  Bill  controls  our  interpretation  of 
section  251(c)(3)  as  enacted. 

253.  We  also  reject  the  argument  that 
allowing  carriers  to  use  unbundled 
elements  to  provide  originating  and 
terminating  toll  services  is  inconsistent 
with  the  purposes  of  the  1996  Act. 
Congress  intended  the  1996  Act  to 
promote  competition  for  not  only 
telephone  exchange  services  and 
exchange  access  services,  but  also  for 
toll  services.  Section  251(b)(3),  for 
example,  imposes  a  duty  on  L£Cs  to 
provide  dialing  parity  for  telephone  toll 
service. 

254.  We  disagree  with  the  incumbent 
LECs  which  argue  that  section  251(g) 
requires  requesting  carriers  using 
unbundled  elements  to  continue  to  pay 
federal  and  state  access  charges 
indefinitely.  Section  251(g)  provides 
that  the  federal  and  state  equal  access 


rules  applicable  before  enactment, 
including  the  "receipt  of 
compensation,"  will  continue  to  apply 
after  enactment,  "until  such  restrictions 
and  obligations  are  explicitly 
superseded  by  regulations  prescribed  by 
the  Commission  after  such  date  of 
enactment."  We  believe  this  provision 
does  not  apply  to  the  exchange  access 
"services"  requesting  carriers  may 
provide  themselves  or  others  after 
piuxJiasing  unbundled  elements.  Rather, 
the  primary  piupose  of  section  251(g)  is 
to  preserve  the  right  of  interexchange 
carriers  to  order  and  receive  exchange 
access  services  if  such  carriers  elect  not 
to  obtain  exchange  access  through  their 
own  facilities  or  by  means  of  unbundled 
elements  purchased  from  an  inciunbent. 

255.  We  affirm  our  tentative 
conclusion  in  the  NPRM  that, 
telecommunications  carriers  purchasing 
unbundled  network  elements  to  provide 
interexchange  services  or  exchange 
access  services  are  not  required^o  pay 
federal  or  state  exchange  access  charges 
except  as  described  in  section  VII,  infra, 
for  a  temporary  period.  As  we  explained 
in  the  NPRM,  if  we  were  to  require 
indefinitely  carriers  purchasing 
unbundled  elements  to  also  pay  access 
charges,  then  incumbent  LECs  would 
receive  compensation  in  excess  of  their 
underlying  network  costs.  This  result 
would  be  inconsistent  with  the  pricing 
standard  for  unbundled  elements  set 
forth  in  section  252(d)(1).  In  addition, 
we  believe  this  conclusion  is  consistent 
with  Congress's  overriding  goal  of 
promoting  efficient  competition  for 
local  telephony  services,  because  it  will 
allow,  in  the  long  term,  new  entrants 
using  unbundled  elements  to  compete 
on  the  basis  of  the  economic  costs 
underlying  the  incumbent  LECs' 
networks.  The  facilities  used  to  provide 
exchange  access  services  are  the  same  as 
those  used  to  provide  local  exchange 
services.  We  note,  however,  as 
discussed  below,  (see  infra,  Section  VII, 
discussing  an  interim  mechanism 
addressing  near-term  access  charge 
bypass)  that  certain  additional  charges 
are  necessary  for  a  specific,  limited 
duration  to  smooth  the  transition  to  a 
competitive  marketplace.  We  also  note 
that  where  new  entrants  purchase 
access  to  unbundled  network  elements 
to  provide  exchange  access  services, 
whether  or  not  they  are  also  offering  toll 
services  through  such  elements,  the  new 
entrants  may  assess  exchange  access 
charges  to  IXCs  originating  or 
terminating  toll  calls  on  those  elements. 
In  these  circumstances,  incumbent  LECs 
may  not  assess  exchange  access  charges 
to  such  IXCs  because  the  new  entrants, 
rather  than  the  incumbents,  will  be 


providing  exchange  access  services,  and 
to  allow  otherwise  would  permit 
incumbent  LECs  to  receive    - 
compensation  in  excess  of  network  costs 
in  violation  of  the  pricing  standard  in 
section  252(d).  See  47  U.S.C.  §  252.  We 
further  note,  however,  that  in  these 
same  circumstances  the  new  entrant 
purchasing  access  to  an  unbundled 
switch  element  must  pay  to  the 
incumbent  LEG  the  charges  included  in 
the  transitional  mechanism,  described 
infiv,  at  Section  VII.  for  a  temporary 
period. 

256.  We  further  conclude  that  when  a 
carrier  purchases  a  local  loop  for  the 
piupose  of  providing  interexchange 
services  or  exchange  access  services, 
incumbent  LECs  may  not  recover  the 
subscriber  line  charge  (SLC)  now  paid 
by  end  users.  (As  discussed  at  infra. 
Section  VIII,  a  different  result  will  occur 
when  interconnecting  carriers  purchase 
LEC  retail  services  at  wholesale  rates 
under  section  251(c)(4).)  The  SLC 
recovers  the  portion  of  loop  costs 
allocated  to  the  interstate  jurisdiction, 
but  as  discussed  in  Section  n.C,  supra, 
we  conclude  that  the  1996  Act  creates 
a  new  jurisdictional  regime  outside  of 
the  current  separations  process.  The 
unbundled  loop  charges  paid  by  new 
entrants  under  section  251(c)(3)  will 
therefore  recover  the  unseparated  cost  of 
the  loop,  including  the  interstate 
component  now  recovered  through  the 
SLC.  If  end  users  or  carriers  purchasing 
access  to  local  loops  were  required  to 
pay  the  SLC  in  this  situation,  LECs 
would  enjoy  double  recovery,  and  the 
effective  price  of  unbundled  loops 
would  exceed  the  cost-based  levels 
required  under  section  251(d)(1). 

257.  Finally,  we  have  considered  the 
economic  impact  on  small  incumbent 
LECs  of  our  conclusion  that  carriers 
purchasing  access  to  unbundled 
network  elements  to  provide 
interexchange  or  exchange  access 
services  are  not  required  to  pay  federal 
or  state  access  charges,  except  as 
described  in  Section  VII,  infra,  for  a 
temporary  period.  For  example,  the 
Rural  Telephone  Coalition  argues  that 
rurrfl  ratepayers  could  be  subject  to 
higher  local  service  rates  if 
interexchange  carriers  are  allowed  to 
bypass  access  charges  through  the 
purchase  of  unbundled  elements  before 
proceedings  regarding  access  reform  and 
universal  service  are  completed.  We 
reject  the  Rural  Telephone  Coalition's 
argument,  however,  because  our  rules, 
as  discussed  in  Section  VII,  infra, 
provide  for  a  limited,  transitional  plan 
to  address  public  policy  concerns  raised 
by  the  bypass  of  access  charges  through 
unbundled  network  elements. 
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/.  Specific  Unbundling  Bequirewents 

258.  Having  interpreted  the  standards 
set  forth  in  the  1996  Act  for  the 
unbundling  of  network  elements,  we 
now  apply  those  standards  to 
incumbent  LECs'  networks.  Based  on 
the  informatioo  developed  in  this 
proceeding,  wa  require  incumbent  LECs 
to  provide  unbundled  access  to  local 
loops,  network  interface  devices,  end 
office  and  tandjam  switching,  and 
various  interofpce  facilities,  as 
described  below-  These  network 
elements  represent  a  minimum  set  of 
elements  that  must  be  unbundled  by 
incumbent  LECs.  State  commissions,  as 
previously  noted,  are  free  to  prescribe 
additional  elements,  and  parties  may 
agree  on  diffiartnt  or  additional  network 
elements  in  thi  volimtary  negotiation 
process. 

1.  Local  Loops 

(a)  Background 

259.  In  the  NPRM,  we  tentatively 
concluded  that  inciunbent  LECs  should 
be  required  to  unbundle  local  loops.  We 
sought  comment  on  appropriate 
requirements  for  loop  unbundling  that 
would  promcrte  entry  and  build  upon 
existing  state  initiatives,  and  whether 
we  should  adept  specific  provisioning 
requirements  for  loop  unbundling.  We 
also  sought  comment  on  our  tentative 
conclusion  thqt  incumbent  LECs  should 
make  available  as  individual  network 
elements  various  subloop  elements  such 
as  the  feeder,  distribution,  and 
concentration  equipment. 

(b)  Discussion  i 

260.  We  conclude  that  incimibent 
LECs  must  provide  local  loops  on  an 
unbundled  basis  to  requesting  carriers. 
We  note  that  tjie  Joint  Explanatory 
Statement  lists  local  loops  as  an 
example  of  an  imbundled  network 
element.  As  discussed  below,  the  record 
demonstrates  that  it  is  technically 
feasible  for  in<^imibent  LECs  to  provide 
access  to  unbundled  local  loops,  and 
that  such  access  is  critical  to 
encouraging  market  entry.  Further,  the 
competitive  checklist  contained  in 
section  271  requires  BOCs  to  offer 
unbundled  loops  separate  from 
switching  as  a.  precondition  to  entry  into 
the  in-region,  InterLATA  services 
market. 

261.  Requiring  incxmibent  LECs  to 
make  available  unbundled  local  loops 
will  facilitate  inarket  entry  and  improve 
consumer  welfare.  Without  access  to 
unbundled  local  loops,  new  entrants 
would  need  to  invest  immediately  in 
duplicative  facilities  in  order  to 
compete  for  customers.  Such  investment 
and  building  would  likely  delay  market 


entry  and  postpone  the  benefits  of  local 
telephone  competition  for  consiuners. 
Moreover,  without  access  to  unbimdled 
loops,  new  entrants  would  be  required 
to  make  a  large  initial  simk  investment 
in  loop  fadUties  before  they  had  a 
customer  base  large  enough  to  justify 
such  an  expenditure.  As  of  year  end 
1995,  Class  A  carriers  reported  $268 
biUion  of  total  plant  in  service,  of  which 
$229  billion  was  classified  as  networic 
plant.  Local  loop  plant  comprises 
approximately  $109  billion  of  total  plant 
in  service,  which  represents  41  percent 
of  total  plant  in  service  and  48  percent 
of  network  plant.  See  1995  ARMIS 
Report  43-04.  This  would  increase  the 
risk  of  entry  and  raise  the  new  entrant's 
cost  of  capital.  By  contrast,  the  ability  of 
a  new  entrant  to  ptuchase  imbundled 
loops  from  the  incumbent  LEC  allows 
the  new  entrant  to  build  faciUties 
gradually,  and  to  deploy  loops  for  its 
customers  where  it  is  efficient  to  do  so. 
Moreover,  in  some  areas,  the  most 
efficient  means  of  providing  competing 
service  may  be  through  the  use  of 
unbundled  loops.  In  such  cases, 
prevmiting  access  to  unbimdled  loops 
would  either  discourage  a  potential 
competitor  from  entering  the  market  in 
that  area,  thereby  denying  those 
consumers  the  benefits  of  competition, 
or  cause  the  competitor  to  construct 
unnecessarily  duplicative  fiaciUties, 
thereby  misallocating  societal  resources. 

262.  Section  251(cj(3)  requires 
incumbent  LECs  to  provide  access  to 
imbundled  elements  "at  any  technically 
feasible  point."  The  vast  majority  of 
commentere.  including  incumbent 
LECs,  agree  with  our  tentative 
conclusion  that  it  is  technically  feasible 
to  provide  access  to  unbundled  local 
loops,  and  a  number  of  commenters 
idocttify  the  main  distribution  frame  in 
a  LEC  central  office  as  an  appropriate 
access  point.  Moreover,  access  to 
imbundled  loops  is  currently  provided 
by  several  LECs  pursuant  to  state 
unbundling  requirements.  Thus,  we 
conclude  that  It  is  technically  feasible 
for  incumbent  LECs  to  provide  access  to 
unbundled  local  loops  at,  for  example, 

a  central  office  distribution  frame. 

263.  We  further  conclude  that  the 
local  loop  element  should  be  defined  as 
a  transr  ussion  facility  between  a 
distributicn  frame,  or  its  equivalent,  in 
an  incumbent  LEC  central  office,  and 
the  network  interface  device  at  the 
customer  premises.  This  definition 
includes,  for  example,  two-wire  and 
four-wire  analog  ycHce-grade  loops,  and 
two-wire  and  four-wire  loops  that  are 
conditioned  to  transmit  the  digital 
signals  needed  to  provide  services  such 
as  ISDN,  ADSL.  HDSL,  and  DSl-level 
signals.  ISDN  (Integrated  Services 


Digital  Network)  at  the  Basic  Rate 
Inter&ce  level  permits  the  transmission 
of  digital  signals  over  the  loop  at  the 
rate  of  144  kbps.  which  provides  two 
standard  64  kbps  voice  or  data  channels 
and  a  16  kbps  data  channel.  ISDN  at  the 
Primary  Rate  Inter&ce  permits  23 
standard  64  kbps  channels  plus  one  16 
kbps  data  channel.  ADSL 
(Asynchronous  Digital  Subscriber  Line) 
is  a  transmission  path  that  faciUtates  6 
Mbps  digital  signal  downstream  and  640 
kbps  digital  signal  upstream,  while 
simultaneously  carrying  an  analog  voice 
signal.  Two-wire  HDSL  (High-bit-rate 
Digital  Subscriber  Line)  permits  the 
transmission  of  a  768  kbps  digital  signal 
over  a  copper  loop,  while  four-wire 
HDSL  allows  the  transmission  of  1.544 
Mbps  over  two  two-wire  pairs.  We  note 
that  a  number  of  parties  proposed 
definitions  of  the  local  loop  that 
encompassed  some  or  all  of  these  loop 
types.  In  addition,  we  agree  with  ITIC 
that  the  abiUty  to  ofiier  various  digital 
loop  functions  in  competition  with 
incumbent  LECs  may  be  particularly 
beneficial  to  small  entities  by  allowing 
them  to  serve  niche  markets. 

264.  Incumbent  LECs  are  required  to 
provide  access  to  these  transmission 
facilities  only  to  the  extent  technically 
feasible.  That  is,  if  it  is  not  technically 
feasible  to  condition  a  loop  facifity  to 
support  a  particular  functionafity,  the 
incumbent  LEC  need  not  provide 
unbundled  access  to  that  loop  so 
conditioned.  For  example,  a  local  loop 
that  exceeds  the  maximum  length 
allowable  for  the  provision  of  a  high-bit 
rate  digital  service  could  not  feasibly  be 
conditioned  for  such  service.  Such  loop 
conditioning  may  involve  removing 
load  coils  or  bridged  taps  that  interfere 
with  the  transmission  of  digital  signals. 
Such  a  situation  may  necessitate  a 
request  for  subloop  elements. 
Nevertheless,  section  251(c)(3)  does  not 
limit  the  types  of  telecommunications 
services  that  competitors  may  provide 
over  unbundled  elements  to  those 
offered  by  the  incumbent  LEC. 

265.  Our  definition  of  loops  will  in 
some  instances  require  the  incumbent 
LEC  to  take  affirmative  steps  to 
condition  existing  loop  facilities  to 
enable  requesting  carriers  to  provide 
services  not  currently  provided  over 
such  facilities.  For  example,  if  a 
competitor  seeks  to  provide  a  digital 
loop  functionaUty,  such  as  ADSL,  and 
the  loop  is  not  currently  conditioned  to 
carry  digital  signals,  but  it  is  technically 
feasible  to  condition  the  faciUty,  the 
incumbent  LEC  must  condition  the  loop 
to  permit  the  transmission  of  digital 
signals.  Thus,  we  reject  BellSouth's 
position  that  requesting  carriers  "take 
the  LEC  networks  as  they  find  them" 
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with  respect  to  unbundled  network 
elements.  As  discussed  above,  some 
modification  of  incumbent  LEG 
facilities,  such  as  loop  conditioning,  is 
encompassed  within  the  duty  imposed 
by  section  251(c)(3).  The  requesting 
carrier  would,  however,  bear  the  cost  of 
compensating  the  incumbent  LEG  for 
such  conditioning. 

266.  We  further  conclude  that 
inciunbent  LEGs  must  provide 
competitors  with  access  to  unbundled 
loops  regardless  of  whether  the 
incumbent  LEG  uses  integrated  digital 
loop  carrier  technology,  or  similar 
remote  concentration  devices,  for  the 
particular  loop  sought  by  the 
competitor.  IDLC  technology  allows  a 
carrier  to  aggregate  and  multiplex  loop 
traffic  at  a  remote  concentration  point 
and  to  deliver  that  multiplexed  traffic 
directly  into  the  switch  without  first 
demultiplexing  the  individual  loops.  If 
we  did  not  require  incumbent  LEGs  to 
unbundle  IDLC-delivered  loops,  end 
users  served  by  such  technologies 
would  not  have  the  same  choice  of 
competing  providers  as  end  users  served 
by  other  loop  types.  Further,  such  an 
exception  would  encourage  incumbent 
LEGs  to  "hide"  loops  from  competitors 
through  the  use  of  IDLG  technology. 

267.  We  find  that  it  is  technicafly 
feasible  to  unbundle  IDLG-delivered 
loops.  One  way  to  unbundle  an 
individual  loop  from  an  IDLG  is  to  use 
a  demultiplexer  to  separate  the 
unbundled  loop(s)  prior  to  connecting 
the  remaining  loops  to  the  switch. 
Gommenters  identify  a  number  of  other 
methoSs  for  separating  out  individual 
loops  from  IDLC  facilities,  including 
methods  that  do  not  require 
demultiplexing.  Again,  the  costs 
associated  with  these  mechanisms  will 
be  recovered  from  requesting  carriers. 

268.  We  decline  to  define  a  loop 
element  in  functional  terms,  rather  than 
in  terms  of  the  facility  itself.  Some 
parties  advocate  defining  a  loop  element 
as  merely  a  functional  piece  of  a  shared 
facility,  similar  to  capacity  purchased 
on  a  shared  transport  trunk.  According 
to  these  parties,  this  definition  would 
enable  an  IXG  to  purchase  a  loop 
element  solely  for  purposes  of  providing 
interexchange  service.  While  such  a 
definition,  based  on  the  types  of  traffic 
provided  over  a  facility,  may  allow  for 
the  separation  of  costs  for  a  facility 
dedicated  to  one  end  user,  we  conclude 
that  such  treatment  is  inappropriate. 
Giving  competing  providers  exclusive 
control  over  network  facilities  dedicated 
to  particular  end  users  provides  such 
carriers  the  maximum  flexibility  to  offer 
new  services  to  such  end  users.  In 
contrast,  a  definition  of  a  loop  element 
that  allows  simultaneous  access  to  the 


loop  facility  would  preclude  the 
provision  of  certain  services  in  favor  of 
others.  For  example,  carriers  wishing  to 
provide  solely  voice-grade  service  over 
a  loop  would  preclude  another  carrier's 
provision  of  a  digital  service,  such  as 
ISDN  or  ADSL,  over  that  same  loop. 
Digital  services  such  as  ISDN  and  ADSL 
occupy  the  same  frequency  spectrum  on 
a  loop  as  ordinary  voice-grade  services. 
We  note  that  these  two  types  of  services 
could  be  provided  by  different  carriers 
over,  for  example,  separate  two-wire 
loop  elements  to  the  same  end  user. 

269.  Incumbent  LEGs  must  provide 
cross-connect  facilities,  for  example, 
between  an  unbundled  loop  and  a 
requesting  carrier's  collocated 
equipment,  in  order  to  provide  access  to 
that  loop.  As  we  conclude  in  section 
IV.D,  above,  an  incumbent  LEG  must 
take  the  steps  necessary  to  allow  a 
■competitor  to  combine  its  own  facilities 
with  the  incumbent  LEG's  unbundled 
network  elements.  We  highlight  this 
requirement  for  unbundled  loops 
because  of  allegations  by  competitive 
providers  that  incumbent  LEGs  have 
imposed  unreasonable  rates,  terms,  and 
conditions  for  such  cross-connect 
facilities  in  the  past.  Incumbent  LEGs 
may  recover  the  cost  of  providing  such 
facilities  in  accordance  with  our  rules 
on  the  costs  of  interconnection  and 
unbundling.  Gharges  for  all  such 
facilities  must  meet  the  cost-based 
standard  provided  in  section  252(d)(1), 
and  the  tenns  and  conditions  of 
providing  these  facilities  must  be 
reasonable  and  nondiscriminatory 
under  section  251(c)(3). 

270.  At  this  time,  we  decUne  to  adopt 
additional  terms  and  conditions,  such  as 
the  five-minute  loop  cutover 
requirement  proposed  by  MFS,  for  loop 
provisioning.  We  agree  with 
commenters  who  contend  that  the 
provisioning  of  unbundled  local  loops 
must  be  subject  to  close  scrutiny  to 
ensure  that  incumbent  LEGs  do  not 
delay  loop  cutover  or  otherwise 
complicate  the  acquisition  of  loops  by  a 
competitor.  We  conclude,  however,  that 
the  rules  we  adopt  in  the  Access  to 
Unbundled  Network  Elements  section 
that  require  nondiscriminatory  terms 
and  conditions  for  provisioning,  billing, 
testing,  and  repair  of  unbundled 
elements,  and  the  availability  of 
electronic  ordering  systems,  adequately 
address  these  concerns.  We  will 
continue  to  review  and  revise  our  rules 
in  this  area  as  necessary. 

271.  Section  251(d)(2)(A)  requires  the 
Gommission  to  consider  whether 
"access  to  such  network  elements  as  are 
proprietary  in  nature  is  necessary." 
Most  parties  did  not  identify  any 
proprietary  concerns  associated  with 


providing  unbundled  access  to  local 
loops.  Ericsson  notes  that  some  "active" 
loop  equipment,  such  as  channel  banks 
and  remote  terminal  equipment,  is  often 
proprietary  in  nature,  and  that 
manufacturers  would  require  time  to 
modify  such  equipment  to  create  end-to- 
end  network  compatibility  on  a  national 
basis.  Ericsson  does  not  contend, 
however,  that  any  proprietary 
information  would  be  revealed  if  loops 
using  such  equipment  were  unbundled, 
or  that  use  of  such  equipment  should 
prevent  loop  unbundling  in  general. 
Thus,  we  conclude  that  loop  elements 
are,  in  general,  not  proprietary  in  nature 
under  our  interpretation  of  section 
251(d)(2)(A).  Even  if  loop  elements  were 
proprietary  in  nature,  however,  Ericsson 
does  not  meet  the  second  consideration 
in  our  section  251(d)(2)(A)  standard, 
which  requires  a  showing  that  a  new 
entrant  can  offer  the  proposed 
telecommunications  service  through  the 
use  of  other,  nonproprietary  elements  in 
the  incumbent  LEG's  network.  Ericsson 
merely  contends  that  manufacturers 
may  need  time  to  establish 
compatibility  between  its  proprietary 
equipment  and  equipment  of  other 
manufacturers.  Therefore,  we  find  that 
Ericsson's  concerns  do  not  justify 
withholding  unbundled  loops  from 
requesting  carriers  pursuant  to  section 
251(d)(2)(A). 

272.  Section  251(d)(2)(B)  directs  the 
Gommission  to  consider  whether  "the 
failure  to  provide  access  to  such 
network  elements  would  impair  the 
ability  of  the  telecommiinications 
carrier  seeking  access  to  provide  the 
services  that  it  seeks  to  offer."  We  have 
interpreted  the  term  "impair"  to  mean 
either  increased  cost  or  decreased 
service  quality  that  would  result  from 
using  network  elements  of  the 
incumbent  LEG  other  than  the  one 
sought.  Gommenters  do  not  identify 
alternative  facilities  that  would  fulfill 
requesting  carriers'  need  for 
transmission  between  the  central  office 
and  the  customer  premises  at  the  same 
cost  and  same  quality  of  service. 
Accordingly,  we  conclude  that 
competitors'  ability  to  provide 
telephone  exchange,  exchange  access,  or 
other  telecommunications  services 
would  be  significantly  impaired  if  they 
did  not  have  the  opportunity  to 
purchase  unbundled  loops  fix)m 
incumbent  LEGs. 

273.  As  a  general  matter,  we  twlieve 
that  subloop  unbundling  could  give 
com]3etitors  flexibility  in  deploying 
some  portions  of  loop  facilities,  while 
relying  on  the  incumbent  LEG's 
facilities  where  convenient.  For 
example,  a  competitor  may  seek  to 
minimize  its  reliance  on  the  LEG's 
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facilities  by  combining  its  own  feeder 
plant  with  the  incumbent  LEC's 
distribution  pl4nt.  In  addition,  some 
high  bandwidtk  services,  such  as  ADSL, 
cannot  be  provided  over  long  loop 
lengths.  mC,  Compaq,  and  Intel  assert 
that  subloop  unbundling  would  lead  to 
innovative  neW  data  services.  In  these 
situations,  carriers  would  need  access  at 
points  along  the  loop  closer  to  the 
customer  premises.  The  record  presents 
evidence  prim4rily  of  logistical,  rather 
than  technical  impediments  to  subloop 
unbundling.  Several  LECs  and  USTA, 
for  example,  assert  that  incumbent  LECs 
would  need  to  peate  databases  for 
identifying,  provisioning,  and  billing  for 
subloop  elements.  Fiuther,  incumbent 
LECs  argue  that  there  is  insufficient 
space  at  certai*  possible  subloop 
interconnectioh  points.  We  note  that 
these  concerns  do  not  represent 
"technical"  considerations  under  oiu 
interpretation  of  the  term  "technically 
feasible." 

'   274.  Nonetheless,  we  decline  at  this 
time  to  identify  the  feeder,  feeder/ 
distribution  interface  (FDI),  and 
distribution  components  of  the  loop  as 
individual  network  elements.  We  find 
that  proponents  of  subloop  unbundling 
do  not  addres^  certain  technical  issues 
raised  by  incujabent  LECs  concerning 
subloop  unbundling.  Incumbent  LECs 
contend  that  access  by  a  competitor's 
personnel  to  loop  equipment  necessary 
to  provide  sul^oop  elements,  such  as 
the  FDI,  raise  network  reliability 
concerns  for  customers  served  through 
that  FDI.  SBCj  for  example,  asserts  that 
access  to  its  Icjop  concentration  points 
by  competitors  would  increase  the  risk 
of  error  by  a  competitor's  technicians 
that  may  disrupt  service  to  customers  of 
one  or  both  c^niers.  U  S  West  contends 
that  the  potential  for  poor  technical 
implementation  of  subloop 
interconnection  and  the  lack  of  overall 
responsibility!  for  loop  performance  is 
very  likely  to  jdegrade  overall  service 
quality.  Proponents  of  subloop     s 
unbundling  dp  not  adequately  respond 
to  these  argurtients  by  incumbent  LECs. 
As  discussed  labove,  we  have 
determined  that  we  must  take  into 
account  specific,  demonstrable  claims 
regarding  network  reliability  in 
determining  |rhether  to  identify  any 
particular  coiiponent  as  an  element  that 
must  be  unbundled.  Therefore,  we 
believe  that,  it  this  stage,  based  on  the 
current  record  evidence,  the  technical 
feasibility  of  tubloop  unbundling  is  best 
addressed  at  the  state  level  on  a  case-by- 
case  basis  at  this  time.  We  encourage 
states  to  pursue  subloop  unbundling  in 
response  to  requests  for  subloop 
elements  by  competing  providers. 


Information  developed  by  the  parties  in 
the  context  of  a  specific  request  for 
subloop  unbundling  will  provide  a 
useful  framework  for  addressing  the 
loop  maintenance  and  network 
reliability  matters  that  we  have 
identified.  Based  on  actions  taken  by  the 
states  or  other  future  developments,  and 
on  the  importance  of  subloop 
unbundling  in  light  of  technological 
advancements,  we  intend  to  revisit  the 
specific  issue  of  subloop  unbundling 
sometime  in  1997. 

275.  We  require  inounbent  LECs  to 
offer  unbundled  access  to  the  network 
interface  device  (NID),  as  a  network 
element,  as  described  below.  The  NID  is 
a  cross-connect  device  used  to  connect 
loop  facilities  to  inside  wiring.  When  a 
competitor  deploys  its  own  loops,  the 
competitor  must  be  able  to  connect  its 
loops  to  customers'  inside  wiring  in 
order  to  provide  competing  service, 
especially  in  multi-tenant  buildings.  In 
many  cases,  inside  wiring  is  connected 
to  the  incumbent  LEC's  loop  plant  at  the 
NID.  In  order  to  provide  service,  a 
competitor  must  have  access  to  this 
facility.  Therefore,  we  conclude  that  a 
requesting  carrier  is  entitled  to  connect 
its  loops,  via  its  own  NID,  to  the 
incumbent  LEC's  NID. 

276.  Pursuant  to  section  251(c)(3),  we 
find  that  this  arrangement  clearly  is 
technically  feasible.  Ameritech  notes 
that  it  currently  maintains  such 
connections  with  competitors  that  have 
deployed  their  own  loop  facilities.  This 
is  persuasive  evidence  tiiat  unbundled 
access  at  the  NID,  in  this  manner,  does 
not  raise  network  rehability  concerns. 
Under  section  251(d)(2)(A).  the  record 
contains  no  evidence  of  proprietary 
concerns  with  imbundled  access  to  the 
NID.  In  addition,  under  our 
interpretation  of  the  "impair"  test  of 
section  251(d)(2)(B),  commenters  do  not 
contend  that  new  entrants  could  obtain 
the  same  functionality  at  the  same  cost 
and  service  quality  through  other 
network  elements  of  the  incumbent 
LEC.  Moreover,  the  record  indicates  that 
certain  network  architectures  used  by 
new  entrants,  such  as  fiber  rings,  can 
most  efficiently  connect  end  users  to  the 
new  entrant's  switching  office  without 
use  of  the  incumbent  LEC's  facilities. 
Thus,  we  conclude  that  the 
unavailability  of  access  to  incumbent 
LECs'  NIDs  would  impair  the  ability  of 
carriers  deploying  their  own  loops  to 
provide  service.  Further,  we  believe  that 
unbundled  access  to  the  NID  will 
facilitate  entry  strategies  premised  on 
the  deployment  of  loops.  As  discussed 
in  section  VII,  above,  tiie  new  entrant 
bears  the  costs  connecting  its  NID  to  the 
incumbent  L^C's  NID. 


277.  We  do  not  require  an  incumbent 
LEC  to  permit  a  new  entrant  to  connect 
its  loops  directly  to  the  incumbent 
LEC's  NID.  MQ  contends  that  directly 
connecting  its  loops  to  incumbent  LEC's 
NIDs  is  "(tlhe  only  practical  solution" 
for  gaining  access  to  inside  wiring. 
According  to  MCI,  there  is  no  extra 
wiring  to  connect  the  incumbent  LEC's 
NED  to  the  new  entrant's  NID. 
Ameritech  demonstrates,  however,  that 
it  currently  provides  access  to  inside 
wiring  through  the  type  of  arrangement 
that  MCI  asserts  is  not  practical — that  is. 
by  connecting  a  new  entrant's  loops  to 
inside  wiring  via  the  new  entrant's  NID 
and  Ameritech's  NID.  MQ  does  not 
demonstrate  that  its  ability  to  provide 
competing  service  is  unreasonably 
limited  by  the  arrangements  explained 
by  Ameritech. 

278.  The  record  contains  conflicting 
evidence  on  the  technical  feasibility  of 
requiring  incumbent  LECs  to  permit 
competitors  to  connect  their  loops 
directly  to  incumbent  LECs'  NIDs. 
Ameritech  asserts  that  such  a  direct 
connection  would  leave  Ameritech's 
unused  loops  without  overvoltage 
protection.  MQ  argues  that  overvoltage 
protection  is  provided  through  the 
incumbent  LEC's  "protector  module" 
that  is  separate  from  the  NID.  Ameritech 
responds  that  its  NIDs  are  integrated 
units  providing  both  overvoltage 
protection  and  a  demarcation  point,  and 
that  these  two  functions  of  the  NID  are 
"inseverable."  AT&T  contends  direct, 
access  to  inciunbent  LECs  NIDs  is 
technically  feasible.  According  to 
AT&T,  if  a  competitor  connects  its  loops 
directly  to  the  incumbent  LEC's  NID,  the 
inctunbent  LEC's  loops  remain 
connected  to  the  grounding  equipment 
that  protects  against  overvoltage. 
According  to  AT&T,  when  the 
competitor  does  not  use  spare  terminals 
on  the  NID,  the  competitor  would  be 
required  to  ground  the  incumbent  LEC's 
unused  loops  to  protect  against 
overvoltage. 

279.  We  find  that  the  record  in  this 
proceeding  does  not  permit  a 
determination  on  the  technical 
feasibility  of  the  direct  connection  of  a 
competitor's  loops  to  the  incumbent 
LEC's  NID.  Our  requirement  of  a  NID-to- 
NID  connection  addresses  the  most 
critical  need  of  competitors  that  deploy 
their  own  loops — obtaining  access  to  the 
inside  wiring  of  the  building.  We 
recognize,  however,  that  competitors 
may  benefit  by  directly  connecting  their 
loops  to  the  incumbent  LEC's  NID,  for 
example,  by  avoiding  the  cost  of 
deploying  NIDs.  States  should 
determine  whether  direct  connection  to 
the  NID  can  be  achieved  in  a  technically 
feasible  manner  in  the  context  of 
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speciflc  requests  by  competitors  for 
direct  access  to  incumbent  LECs'  NIDs. 

2.  Switching 

(a)  Background 

280.  In  the  NPRM.  we  tentatively 
concluded  th^t  incumbent  LECs  should 
be  required  to  make  available  local 
switching  capability  as  an  unbundled 
network  element.  We  sought  comment 
on  how  a  local  switching  element 
should  he  defined,  and  we  identified 
two  possible  models:  the  switch 
"platform"  approach,  which  would 
entitle  and  require  a  requesting  carrier 
to  purchase  all  of  the  features  and 
functions  of  the  switch  on  a  per-line 
basis  and  the  port  approach  used  by  the 
New  York  Commission,  which  offers 
local  switching  capability  through  the 
purchase  of  a  port  at  a  retail  rate.  We 
also  sought  comment  on  other 
definitions  of  a  local  switching  element. 
In  addition,  we  requested  that 
commenters  address  whether  vertical 
switching  functions,  such  as  those 
enabUng  the  provision  of  custom  local 
area  signaling  service  (CLASS)  features 
and  call  waiting,  should  be  considered 
individual  network  elements  separate 
from  the  basic  switching  functionality. 

(b)  Discussion 

(i)  Local  Switching 

281.  We  conclude  that  incumbent 
LECs  must  provide  local  switching  as  an 
unbundled  network  element.  The  record 
supports  a  finding  that  it  is  technically 
feasible  for  incumbent  LECs  to  provide 
access  to  an  unbundled  local  switching 
element,  and  that  denying  access  to  a 
local  switching  element  would 
substantially  impair  the  ability  of  many 
competing  carriers  to  provide  switched 
telecommunications  services.  We  also 
note  that  section  271  requires  BOCs  to 
offer  or  provide  "(IJocal  switching 
unbundled  from  transport,  local  loop 
transmission,  or  other  services"  as  a 
precondition  to  providing  in-region 
interLATA  services.  As  discussed 
below,  we  identify  a  local  switching 
element  that  includes  the  basic  function 
of  connecting  lines  and  trunks  as  well 
as  vertical  switching  features,  such  as 
custom  calling  and  CLASS  features.  We 
agree  with  the  Illinois  Commission  that 
defining  the  switching  element  in  this 
way  will  permit  competitors  to  compete 
more  effectively  by  designing  new 
packages  and  pricing  plans. 

282.  In  the  United  States,  there  are 
over  23,000  central  office  switches,  the 
vast  majority  of  which  are  operated  by 
incumbent  LECs.  It  is  unlikely  that 
consumers  would  receive  the  benefits  of 
competition  quickly  if  new  entrants 
were  required  to  replicate  even  a  small 


percentage  of  incumbent  LECs'  existing 
switches  prior  to  entering  the  market. 
The  Illinois  Commission  staff  presented 
evidence  in  a  recent  proceeding 
indicating  that  it  takes  between  nine 
months  and  two  years  for  a  carrier  to 
purchase  and  install  a  switch.  We  find 
this  to  be  persuasive  evidence  of  the 
entry  barrier  that  would  be  created  if 
new  entrants  were  unable  to  obtain 
unbundled  local  switching  from  the 
incumbent  LEC.  The  ability  to  purchase 
unbundled  switching  will  also  promote 
competition  in  an  area  until  the  new 
entrant  has  built  up  a  sufficient 
customer  base  to  justify  investing  in  its 
own  switch.  We  expect  that  the 
availability  of  unbundled  local 
switching  is  likely  to  increase  the 
number  of  carriers  that  will  successfully 
enter  the  market,  and  thus  should 
accelerate  the  development  of  local 
competition. 

283.  We  define  the  local  switching 
element  to  encompass  line-side  and 
trunk-side  facilities  plus  the  features, 
functions,  and  capabiUties  of  the  switch. 
The  NPRM  used  the  terms  "switch 
platform"  and  "port,"  as  they  had  been 
developed  by  the  Illinois  and  New  York 
Commissions,  respectively,  to  describe 
two  possible  approaches  to  establishing 
an  unbundled  local  switching  element. 
Parties  commenting  on  the  unbundled 
switching  element  attributed  a  variety  of 
functionalities  to  each  of  these  terms.  To 
avoid  confusion,  we  will  not  use  these 
terms  in  discussing  the  unbundled  local 
switching  element.  Instead,  we  will 
address  commenters'  proposals 
according  to  the  functionality  that  they 
recommend  be  included  in  the 
definition  of  an  unbundled  local 
switching  element.  The  line-side 
facilities  include  the  connection 
between  a  loop  termination  at,  for 
example,  a  main  distribution  frame 
(MDF),  and  a  switch  line  card.  Trunk- 
side  facilities  include  the  connection 
between,  for  example,  trunk  termination 
at  a  trunk-side  cross-connect  panel  and 
a  trunk  card.  The  "features,  functions, 
and  capabilities"  of  the  local  switch 
include  the  basic  switching  function  of 
connecting  lines  to  lines,  lines  to  trunks, 
trunks  to  lines,  trunks  to  trunks.  It  also 
includes  the  same  basic  capabilities  that 
are  available  to  the  incumbent  LECs 
customers,  such  as  a  telephone  number, 
directory  listing,  dial  tone,  signaling, 
and  access  to  911,  operator  services,  and 
directory  assistance.  Purchasing  the 
local  switching  element  does  not  entitle 
a  requesting  carrier  to  connect  its  own 
AIN  call  processing  database  to  the 
incumbent  LECs  switch,  either  directly 
or  via  the  incumbent  LECs  signal 
transfer  point  or  database.  Section  V.I.4, 


which  discusses  the  unbundling  of 
ii\cumbent  LECs'  signaling  systems  and 
databases.  We  also  note  that  E911  and 
operator  services  are  further  unbundled 
fit)m  local  switching.  In  addition,  the 
local  switching  element  includes  all 
vertical  features  that  the  switch  is 
capable  of  providing,  including  custom 
calling,  CLASS  features,  and  Centrex,  as 
well  as  any  technically  feasible 
customized  routing  functions.  Thus, 
when  a  requesting  carrier  purchases  the 
unbundled  local  switching  element,  it 
obtains  all  switching  features  in  a  single 
element  on  a  per-line  basis.  A 
requesting  carrier  will  deploy 
individual  vertical  features  on  its 
customers'  lines  by  designating,  via  an 
electronic  ordering  interface,  which 
features  the  incumbent  LEC  is  to 
activate  for  particular  customer  lines. 
284.  We  disagree  with  commenters 
who  argue  that  vertical  switching 
features  should  be  classified  exclusively 
as  retail  services,  available  to  competing 
providers  only  through  the  resale 
provision  of  section  251(c)(4).  The  1996 
Act  defines  network  element  as  "a 
facility  or  equipment  used  in  the 
provision  of  a  telecommunications 
service"  and  "the  features,  functions, 
and  capabilities  that  are  provided  by 
means  of  such  facility  or  equipment." 
Vertical  switchin'fe  features,  such  as  call 
waiting,  are  provided  through  operation 
of  hardware  and  software  comprising 
the  "facility"  that  is  the  switch,  and 
thus  are  "features"  and  "functions"  of 
the  switch.  In  some  cases  vertical 
features  may  be  provided  using 
hardware  and  software  external  to  the 
actual  switch.  In  those  instances,  the 
functionality  of  such  external  hardware 
and  software  is  a  separate  element 
under  section  251(c)(3),  and  is  available 
to  competing  providers.  We  note  that 
the  Illinois  Commission  recently 
defined  an  unbundled  local  switching 
element  to  include  vertical  switching 
features.  Although  we  find  that  vertical 
switching  features  should  be  available 
to  competitors  through  the  resale 
provision  of  section  251(c)(4),  we  reject 
the  view  that  Congress  intended  for 
section  251(c)(4)  implicitly  to  remove 
vertical  switching  features  from  the 
definition  of  "network  element." 
Therefore,  we  find  that  vertical 
switching  features  are  part  of  the 
unbundled  local  switching  element. 

285.  At  this  time  we  decline  to  require 
further  unbundling  of  the  local  switch 
into  a  basic  switching  element  and 
independent  vertical  feature  elements. 
Such  unbundling  does  not  appear  to  be 
necessary  to  promote  local  competition. 
Indeed,  most  potential  local  competitors 
do  not  recommend  that  vertical 
switching  features  be  available  as 


45522 


'edei 


Federal  Register  /  Vol.  61.  No.  169.  Thursday,  August  29,  1996  /  Rules  and  Regulations 


separate  netwoik  elements.  MQ.  AT&T 
and  LDDS  beliejve  that  such  features 
should  be  available  to  new  entrants  as 
part  of  the  local  switch  element.  We  also 
note  that  additional  unbundling  of  the- 
local  switching'would  not  result  in  a 
practical  difference  in  the  way  the  local 
switching  element  is  provisioned.  As 
discussed  belov.  when  a  competing 
provider  order^  the  imbundled  basic 
switching  element  for  a  particular 
customer  line,  it  will  designate  which 
vertical  feature$  should  be  activated  by 
the  incumbent  LEG  for  that  Une.  In 
addition,  the  refcord  indicates  that  the 
incremental  coits  associated  with 
vertical  switching  features  on  a  per-line 
basis  may  be  quite  small,  and  may  not 
justify  the  administrative  difficulty  for 
the  incumbent  lEC  or  the  arbitrator  to 
determine  a  price  for  each  vertical 
element.  Thus,  states  can  investigate,  in 
arbitration  or  o^er  proceedings, 
whether  verticil  switching  features 
should  be  made  available  as  separate 
network  elements.  We  will  continue  to 
review  and  revise  our  rules  in  this  area 
as  necessary. 

286.  We  conilude  that  providing 
access  to  an  unbundled  local  switching 
element  at  a  L8C  central  office  is 
technically  feasible.  We  are  not 
persuaded  by  the  argxunent  that  shared 
use  of  an  unbuhdled  switching  element 
would  jeopardize  network  security  and 
reliabihty  by  permitting  competitors 
independently  to  activate  and  deactivate 
various  switching  features.  A  competing 
provider  will  purchase  and  obtain  the 
local  switching  element  the  same  way  it 
obtains  an  unbundled  local  loop,  that  is, 
by  ordering,  vip  electronic  interfaces, 
the  local  switching  element  and 
particular  vertical  switching  features. 
The  incumbent  LEC  will  receive  the 
order  and  actiVate  (or  deactivate)  the 
particular  featires  on  the  customer  line 
designated  by  the  competing  provider. 
Consequently,  the  incumbent  LEC  is  not 
required  to  relinquish  control  over 
operations  of  the  switch. 

287.  We  alsq  reject  the  argument  that 
a  definition  ofjlocal  switching  that 
incorporates  shared  use  of  a  local  switch 
would  involve)  physical  partitioning  of 
the  switch.  Th  9  requirements  we 
establish  for  local  swritch  unbundling  do 
not  entail  physical  division  of  the 
switch,  and  cdhsequently  do  not  impose 
the  inefficiendy  or  technical  difficulties 
identified  by  ^me  commenters. 

288.  Nor  are  we  persuaded  by  the 
arguments  of  ^me  incumbent  LECs  that 
an  unbundled!  switching  element  based 
on  shared  usejof  the  local  switch  is 
technically  infeasible  because 
incumbent  LflCs  lack  significant  excess 
capacity  at  any  given  time,  biitially, 
many  requestii  for  local  switching 


elements  firom  competitors  will  likely 
result  firom  the  loss  of  customers  t^  the 
incumbent  LEC.  Thus,  at  least  initially, 
an  increase  in  the  use  of  the  local  switch 
element  by  the  requesting  carrier  is  not 
likely  to  lead  to  an  enormous, 
immediate  increase  in  switch  use 
overall.  If  incumbent  LECs  and 
competing  providers  believe  that  they 
would  benefit  by  quantifying  their 
anticipated  demand  for  switch 
resources,  they  are  free  to  do  so  in  the 
negotiation  and  arbitration  processes. 
Such  planning  may  be  necessary  when 
a  competitor  anticipates  that  usage  of 
the  local  switching  element  by  its 
customers  will  place  demands  on  the 
incumbent  LECs- switch  that  exceed  the 
usage  levels  anticipated  by  the 
inciunbent  LEC. 

289.  We  conclude  that  customized 
routing,  which  permits  requesting 
carriers  to  designate  the  particular 
outgoing  tnmks  that  will  carry  certain 
classes  of  traffic  originating  from  the 
competing  provider's  customers,  is 
technically  feasible  in  many  LEC 
switches.  Customized  routing  will 
enable  a  competitor  to  direct  particular 
classes  of  calls  to  particular  outgoing 
trunks,  which  will  permit  a  new  entrant 
to  self-provide,  or  select  among  other 
providers  of,  interoffice  facilities, 
operator  services,  and  directory 
assistance.  In  addition,  we  note  that  the 
Illinois  Commission  recently  directed 
Ameritech  and  Centel  to  permit  a  carrier 
purchasing  wholesale  local  exchange 
service  to  designate  a  provider  of 
operator  services  and  directory 
assistance  other  than  that  of  the 
incumbent  LEC.  Such  access  is 
accomplished  through  the  routing  of 
such  calls  from  the  incumbent  LECs 
switch  to  the  competing  provider  of  the 
operator  service  or  directory  assistance. 
Bell  Atlantic  notes  that  customized 
routing  is  generally  technically  feasible 
for  local  caUing,  although  it  notes  that 
the  technology  and  capacity  constraints 
vary  from  switch  to  switch.  SBC 
contends  that  customized  routing  is 
technically  infeasible  for  older  switches, 
such  as  the  lAESS  switch.  AT&T 
acknowledges  that,  although  the  ability 
to  establish  customized  routing  in 
lAESS  switches  may  be  affected  by  the 
"call  load"  in  each  office,  only  9.8%  of 
the  switches  used  by  the  seven  RBOCs, 
GTE  and  SNET  are  lAESS  switches.  We 
recognize  that  the  ability  of  an 
incumbent  LEC  to  provide  customized 
routing  to  a  requesting  carrier  will 
depend  on  the  capability  of  the 
particular  switch  in  question.  Thus,  our 
requirement  that  incumbent  LECs 
provide  customized  routing  as  part  of 
the  "functionality"  of  the  local 


switching  element  applies,  by 
definition,  only  to  those  switches  that 
are  capable  of  performing  customized 
routing.  An  incumbent  l£C  must  prove 
to  the  state  commission  that  customized 
routing  in  a  particular  switch  is  not 
technically  feasible. 

290.  Section  251(d)(2)(A)  requires  the 
Commission,  in  determining  which 
network  elements  should  be  made 
available  to  competing  providers,  to 
consider  "whether  access  to  such 
network  elements  as  are  proprietary  in 
nature  is  necessary."  To  withhold  a 
proposed  network  element  from  a 
competing  provider,  an  incumbent  LEC 
must  demonstrate  that  the  element  is 
proprietary  and  that  gaining  access  to 
that  element  is  not  necessary  because 
the  competing  provider  can  use  other, 
nonproprietary  elements  in  the 
incumbent  LEC's  network  to  provide 
service.  U  S  West  asserts  that  switch 
unbundling  could  raise  concerns 
involving,  among  other  things, 
"licensing  of  intellectual  property."  It 
cites  a  request  by  one  interconnector  to 
be  the  exclusive  provider  of  particular 
features  in  U  S  West's  generic  switching 
software.  Bell  Atlantic  states  that  it  is 
not  at  liberty  to  sub-license  the  software 
that  operates  vertical  switching  featiues. 
We  note,  however,  that  these  incumbent 
LECs  do  not  object  to  providing  vertical 
switching  functionalities  to  requesting 
carriere  under  the  resale  provision  of 
section  251(c)(4).  In  addition,  the  vast 
majority  of  parties  that  discuss 
unbundled  local  switching  do  not  raise 
proprietary  concerns  with  the 
imbundling  of  either  basic  local 
switching  or  vertical  switching  features. 
Even  if  we  accept  the  claim  of  U  S  West 
and  Bell  Atlantic  that  vertical  features 
are  proprietary  in  nature,  these  carriers 
do  not  meet  the  second  consideration  in 
our  secUon  251(d)(2)(A)  standard, 
which  requires  an  incumbent  LEG  to 
show  that  a  new  entrant  could  offer  the 
proposed  telecommunications  service 
through  the  use  of  other,  nonproprietary 
elements  in  the  incumbent  LECs 
network.  Accordingly,  we  find  that 
access  to  unbundled  local  switching  is 
clearly  "necessary"  under  our 
interpretation  of  section  251(d)(2)(A). 
291.  Section  251(d)(2)(B)  directs  the 
Commission  to  consider  whether  the 
failure  to  provide  access  to  an 
unbundled  element  "would  impair  the 
ability  of  the  telecommunications 
carrier  seeking  access  to  provide  the 
services  that  it  seeks  to  offer."  We  have 
interpreted  the  term  "impair"  to  mean 
either  increased  cost  or  decreased 
service  quality  that  would  result  from 
using  network  elements  of  the 
incumbent  LEC  other  than  the  one 
sought.  SBC  and  MPS  contend  that 
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access  to  unbundled  local  switching 
may  not  be  essential  for  new  entrants 
because  competitors  are  likely  to  deploy 
their  own  switches.  These  parties 
present  no  evidence  that  competitors 
could  provide  service  using  another 
element  in  the  LEC's  network  at  the 
same  cost  and  at  the  same  level  of 
quahty.  In  addition,  most  commenters 
that  address  this  issue  generally  argue 
that  local  switching  is  essential  for  the 
provision  of  competing  local  service, 
and  we  agree.  We  thus  conclude  that  a 
requesting  carrier's  abiUty  to  offer  local 
exchange  services  would  be  impaired,  if 
not  thwarted,  without  access  to  an 
unbundled  local  switching  element. 
292.  Section  251(c)(3)  requires  that 
incumbent  LECs  provide  access  to 
unbundled  network  elements  on  terms 
and  conditions  that  are  "just, 
reasonable,  and  nondiscriminatory."  We 
agree  with  CompTel  and  LDDS  that  new 
entrants  will  be  disadvantaged  if 
customer  switchover  is  not  rapid  and 
transparent.  We  also  note  that  the 
Michigan  Commission  has  recognized 
the  significance  of  customer  switchover 
intervals  and  has  directed  Ameritech 
and  GTE  to  file  proposals  on  how  they 
will  "ensure  the  equal  availabihty  of 
expeditious  processing  of  local, 
interLATA,  and  intraLATA  carrier 
changes."  Therefore,  we  require 
incumbent  LECs  to  switch  over 
customers  for  local  service  in  the  same 
interval  as  LECs  currently  switch  end 
users  between  interexchange  carriers. 
This  requirement  applies  to  switchovers 
that  only  require  the  incumbent  LEC  to 
make  changes  to  software.  Switchovers 
that  require  the  incumbent  LEC  to  make 
physical  modifications  to  its  network, 
such  as  connecting  a  competitor's  loop 
to  its  switch,  are  not  subject  to  this 
requirement,  and  instead  are  governed 
by  our  terms  and  conditions  for  all 
unbundled  elements.  Today,  incumbent 
LECs  routinely  change  customers' 
presubscribed  interexchange  carriers 
quickly  and  transparently,  thereby 
contributing  to  the  competitiveness  of 
the  interexchange  market.  We  expect 
that  a  similar  requirement  for  local 
exchange  switchovers  that  require  only 
a  software  change  will  similarly 
contribute  to  local  exchange 
competition. 

293.  We  reject  the  proposal  by  some 
incumbent  LECs  to  define  unbundled 
local  switching  as  the  facilities  that 
provide  a  point  of  access  to  the  switch, 
but  that  would  not  actually  include 
switching  functionality.  Under  this 
definition,  the  purchaser  of  the  local 
switching  element  would  not  actually 
obtain  local  switching,  only  the  right  to 
purchase  local  switching  functionality 
and  other  switching  features  at 


wholesale  rates.  We  believe  that  the 
unbundled  local  switching  element 
must  include  the  functionality  of 
connecting  lines  and  trunks.  The 
definition  proposed  by  these  incumbent 
LECs  would  contravene  the  requirement 
in.section  251(c)(3)  that  incumbent 
LECs  provide  network  elements  "in  a 
manner  that  allows  requesting  carriers 
to  combine  such  elements  in  order  to 
provide  such  telecommunications 
service."  If  a  competing  provider 
combined  its  own  loops  and  transport 
with  the  local  switching  element  ("point 
of  access"),  it  would  be  unable  to 
provide  telecommunications  service 
without  separately  purchasing,  at 
wholesale  rates,  switching  functionafity 
bom  the  incumbent  LEC. 


294.  We  also  disagree  with  the 
proposal  to  define  local  switching  as  a 
point  of  access  plus  basic  switching 
functionahty,  but  that  would  exclude 
vertical  switching  features.  As  a  legal 
matter,  this  definition  is  inconsistent 
with  the  1996  Act's  definition  of 
"network  element,"  which  includes  all 
the  "features,  functionalities,  and 
capabilities  provided  by  means  of  such 
facility  or  equipment."  hi  addition,  this 
definition  would  not  fulfill  the  pro- 
competitive  objectives  of  the  1996  Act 
as  effectively  as  the  per-line  definition 
we  adopt.  A  competitor  that  obtains 
basic  and  vertical  switching  features  at 
_  cost-based  rates  will  have  maximum 
flexibility  to  distinguish  its  offerings 
from  those  of  the  incumbent  LEC  by 
developing  a  variety  of  service  packages 
and  pricing  plans.  Moreover,  an  upftx)nt 
purchase  of  all  local  switching  features 
may  speed  entry  by  simplifying 
practical  issues  such  as  the  pricing  of 
individual  switching  features. 

295.  We  also  address  the  impact  on 
small  incumbent  LECs.  For  example,  the 
Illinois  Independent  Telephone 
Association  and  the  Rural  Telephone 
Coalition  favor  rules  that  recognize  the 
differences  between  larger  and  smaller 
LECs.  We  have  considered  the  economic 
impact  of  our  rules  in  this  section  on 
small  incumbent  LECs.  In  this  section, 
for  example,  we  expressly  provide  for 
the  fact  that  certain  LECs  may  possess 
switches  that  are  incapable  of 
performing  customized  routing  for 
competitors  that  purchase  unbundled 
local  switching.  As  noted  by  Rural 
Telephone  Coalition  and  the  Illinois 
Independent  Telephone  Coalition,  this 
approach  is  necessary  to  accommodate 
the  different  technical  capabilities  of 
large  and  small  carriers.  We  also  note 
that  section  251(0  of  the  1996  Act 
provides  relief  for  certain  small  LECs 
from  our  regulations  under  section  251. 


(ii)  Tandem  Switching 

296.  We  also  affirm  our  tentative 
conclusion  in  the  NPRM  that  it  is 
technically  feasible  for  incumbent  LECs 
to  provide  access  to  their  tandem 
switches  unbundled  from  interoffice 
transmission  facilities.  We  note  that 
some  states  already  have  required 
incumbent  LECs  to  unbundle  tandem 
switching.  Parties  do  not  contend, 
pursuant  to  section  251(d)(2)(A).  that 
tandem  switches  are  proprietary  in 
nature.  With  regard  to  section 
251(d)(2)(B),  we  find  that  competitors' 
ability  to  provide  telecommunications 
service  would  be  impaired  without 
unbundled  access  to  tandem  switching. 
Therefore,  we  find  that  the  availability 
of  unbundled  tandem  switching  will 
ensure  that  competitors  can  deploy  their 
own  interoffice  facilities  and  connect 
■  them  to  incumbent  LECs'  tandem 
switches  where  it  is  efficient  to  do  so. 

297.  We  define  the  tandem  switch 
element  as  including  the  facilities 
connecting  the  trunk  distribution  frames 
to  the  switch,  and  all  the  functions  of 
the  switch  itself,  including  those 
facilities  that  establish  a  temporary 
transmission  path  betwebn  two  other 
switches.  The  definition  of  the  tandem 
switching  element  also  includes  the 
functions  that  are  centralized  in 
tandems  rather  than  in  separate  end 
office  switches,  such  as  call  recording, 
the  routing  of  calls  to  operator  services, 
and  signaling  conversion  functions. 

(iii)  Packet  Switching 

298.  At  this  time,  we  decline  to  find, 
as  requested  by  AT&T  and  MCI,  that 
incumbent  LECs'  packet  switches 
should  be  identified  as  network 
elements.  Because  so  few  parties 
commented  on  the  packet  switches  in 
connection  with  section  251(c)(3),  the 
record  is  insufficient  for  us  to  decide 
whether  packet  switches  should  be 
defined  as  a  separate  network  element. 
We  will  continue  to  review  and  revise 
our  rules,  but  at  present,  we  do  not 
adopt  a  national  rule  for  the  unbundling 
of  packet  switches. 

3.  Interoffice  Transmission  Facilities 

(a)  Background 

299.  In  the  NPRM,  we  proposed  to 
require  incumbent  LECs  to  make 
available  unbundled  transport  facilities 
in  a  manner  that  corresponds  to  the  rate 
structure  for  interstate  transport  charges. 
We  specifically  proposed  to  require 
unbundled  access  to  links  between  the 
end  ofiice  and  the  serving  wire  center 
(SWC),  the  SWC  and  the  IXC  point  of 
presence  (POP),  the  end  office  and  the 
tandem  switch,  and  the  tandem  switch 
and  the  SWC.  We  also  tentatively 
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concluded  that  incumbent  LECs  should 
be  required  to  unbundle  channel 
termination  facilities  for  special  access 
from  the  interoffice  facilities.  In 
addition,  we  requested  comment  on 
whether  and  hqw  other  interoffice 
facilities  used  by  incumbent  LECs 
should  be  unbqndled. 

(b)  CHscussion 

300.  We  conclude  that  incumbent 
LECs  must  profide  interoffice 
transmission  facilities  on  an  unbundled 
basis  to  requesling  carriers.  The  record 
supports  our  conclusion  that  such 
access  is  technically  feasible  and  would 
promote  competition  in  the  local 
exchange  market.  We  note  that  the  1996 
Act  requires  BOCs  to  unbundle 
transport  facilities  prior  to  entering  the 
in-region,  intertATA  market. 

301.  We  require  incumbent  LECs  to 
provide  unbundled  access  to  shared 
transmission  ^ilities  between  end 
offices  and  the  tandem  switch.  Further, 
incumbent  LECs  must  provide 
unbundled  access  to  dedicated 
transmission  facilities  between  LEG 
central  offices  or  between  such  offices 
and  those  of  competing  carriers.  This 
includes,  at  a  ipinimum,  interoffice 
facilities  betw^n  end  offices  and 
serving  wire  centers  (SWCs),  SWCs  and 
IXC  POPs,  tandem  switches  and  SWCs, 
end  offices  or  landems  of  the  incumbent 
LEG,  and  thfe  v»ire  centers  of  incumbent 
LECs  and  requesting  carriers.  The 
incumbent  LEC  must  also  provide,  to 
the  extent  discussed  below,  all 
technically  fetisible  transmission 
capabilities,  sUch  as  DSl,  DS3,  and 
Optical  Carriet  levels  (e.g.  OC-3/12/48/ 
96)  that  the  competing  provider  could 
use  to  provide  telecommunications 
services.  We  conclude  that  an 
incumbent  LEC  may  not  limit  the 
facilities  to  which  such  interoffice 
facilities  are  connected,  provided  such 
interconnectidn  is  technically  feasible, 
or  the  use  of  sych  facilities.  In  general, 
this  means  that  incumbent  LECs  must 
provide  interoffice  facilities  between 
wire  centers  ofvned  by  incumbent  LECs 
or  requesting  carriers,  or  between 
switches  owned  by  incumbent  LECs  or 
requesting  canriers.  For  example,  an 
interoffice  facility  could  be  used  by  a 
competitor  tojconnect  to  the  incumbent 
LECs  switch  Or  to  the  competitor's 
collocated  equipment.  We  agree  with 
the  Texas  Coi|imission  that  a  competitor 
should  have  the  ability  to  use  interoffice 
transmission  facilities  to  connect  loops 
directly  to  its  switch.  We  anticipate  that 
these  requireipents  will  reduce  entry 
barriers  into  ^e  local  exchange  market 
by  enabling  new  entrants  to  establish 
efficient  loca  networks  by  combining 


their  own  interoffice  facilities  with 
those  of  the  incumbent  LEC. 

302.  The  ability  of  new  entrants  to 
purchase  the  interoffice  facilities  we 
have  identified  will  increase  the  speed 
with  which  competitors  enter  the 
market.  By  unbundling  various 
dedicated  and  shared  interoffice 
facilities,  a  new  entrant  can  purchase  all 
interoffice  facilities  on  an  unbundled 
basis  as  part  of  a  competing  local 
network,  or  it  can  combine  its  own 
interoffice  facilities  with  those  of  the 
inciunbent  LEC.  The  opportimity  to 
purchase  unbundled  interoffice 
facilities  will  decrease  the  cost  of  entry 
compared  to  the  much  higher  cost  that 
would  be  incurred  by  an  entrant  that 
had  to  construct  all  of  its  own  facilities. 
An  efficient  new  entrant  might  not  be 
able  to  compete  if  it  were  required  to 
build  interoffice  facilities  where  it 
would  be  more  efficient  to  use  the 
incumbent  LECs  facilities.  We 
recognize  that  there  are  alternative 
suppliers  of  interoffice  facilities  in 
certain  areas.  We  are  convinced, 
however,  that  entry  will  be  facilitated  if 
competitors  have  greater,  not  fewer, 
options  for  procuring  interoffice 
faciUties  as  part  of  their  local  networks, 
and  that  Congress  intended  for 
competitors  to  have  these  options 
available  firom  competitors.  Thus,  the 
rules  we  establish  for  the  unbundled 
interoffice  facilities  should  maximize  a 
competitor's  flexibility  to  use  new 
technologies  in  combination  with 
existing  LEC  facilities. 

303.  We  find  that  it  is  technically 
feasible  for  incumbent  LECs  to 
unbundle  the  foregoing  interoffice 
facilities  as  individual  network 
elements.  The  interconnection  and 
imbundling  arrangements  among  the 
larger  LECs,  DCCs,  and  CAFs  that 
resulted  from  our  Expanded 
Interconnection  rules  confirm  the 
technical  feasibility  of  unbundling 
interoffice  facilities  used  by  incumbent 
LECs  to  provide  special  access  and 
switched  transport.  As  AT&T  and 
Telecommunications  Resellers 
Association  point  out,  IXCs  currently 
interconnect  with  incumbent  LECs' 
transport  facilities  pursuant  to  standard 
specifications.  We  also  note  that 
commenters  do  not  identify  technical 
feasibility  problems  with  unbundling 
interoffice  facilities. 

304.  We  also  find  that  it  is  technically 
feasible  for  incumbent  LECs  to 
unbundle  certain  interoffice  facilities 
not  addressed  in  our  Expanded 
Interconnection  proceeding.  First,  we 
conclude  that  an  incumbent  LEC  must 
provide  unbundled  access  to  interoffice 
facilities  between  its  end  offices,  and 
between  any  of  its  switching  offices  and 


a  new  entrant's  switching  office,  where 
such  interoffice  iacilities  exist.  This 
allows  a  new  entrant  to  purchase 
unbundled  facilities  between  two  end 
offices  of  the  incumbent  LEC.  or 
between  the  new  entrant's  switching 
office  and  the.inamibent  LECs 
switching  office.  Although  our 
Expanded  Interconnection  rules  did  not 
specifically  require  incumbent  LECs  to 
unbundle  these  facilities,  commenters 
do  not  identify  any  potential  technical 
problem  with  such  unbundling. 
Moreover,  some  LECs  already  offer 
unbundled  dedicated  interoffice 
facilities,  for  example,  between  their 
end  offices  and  SWCs  for  exchange 
access.  .    , 

305.  In  addition,  as  a  condition  of 
ofiiaring  unbimdled  interoffice  facilities, 
we  require  incumbent  LECs  to  provide 
requesting  carriers  with  access  to  digital 
cross-connect  system  (DCS) 
functionality.  A  DCS  aggregates  and 
disaggregates  high-speed  traffic  carried 
between  DCCs'  POPs  and  incumbent 
LECs'  switching  offices,  thereby 
facilitating  the  use  of  cost-efficient, 
high-speed  interoffice  facilities.  AT&T 
notes  that  the  BOCs,  GTE,  and  other 
large  LECs  currently  make  DCS 
capabilities  available  for  the  termination 
of  interexchange  traffic.  We  find  that  the 
use  of  DCS  functionality  could  facilitate 
competitors'  deployment  of  high-speed 
interoffice  facilities  between  their  own 
networks  and  LECs'  switching  offices. 

"Therefore,  we  require  inctunbent  LECs 
to  offer  DCS  capabilities  in  the  same 
manner  that  they  offer  such  capabilities 
to  IXCs  that  purchase  transport  services. 

306.  We  disagree  with  PacTel's 
assertion  that  it  is  not  technically 
feasible  for  incumbent  LECs  to  provide 
DCS  functionality  to  competitors  that 
purchase  unbimdled  interoffice 
facilities.  First,  contrary  to  PacTel's 
assertion,  we  do  not  require  incumbent 
LECs  to  develop  new  arrangements  for 
the  offering  of  DCS  capabilities  to 
competitors.  We  only  require  that  DCS 
capabilities  be  made  available  to 
competitors  to  the  extent  incumbent 
LECs  offer  such  capabilities  to  IXCs. 
Second,  PacTel  suggests  the  provision  of 
DCS  capabilities  requires  physical 
partitioning  of  the  DCS  equipment  in 
order  to  prevent  carriers  from  gaining 
control  of  each  other's  traffic.  We  do  not 
require  such  partitioning  for  the 
provision  of  DCS  capabilities.  As  noted 
above,  we  only  require  incumbent  LECs 
to  permit  competitors  to  use  DCS 
functionality  in  the  same  manner  that 
incumbent  LECs  now  permit  IXCs  to  use 
such  fimctionality. 

307.  Section  251(d)(2)(A)  requires  the 
Commission  to  consider  whether 
"access  to  such  network  elements  as  are 
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proprietary  in  nature  is  necessary." 
Commenters  do  not  identify  any 
proprietary  concerns  relating  to  the 
provision  of  interoffice  facilities  that 
LECs  are  required  to  unbundle.  We  also 
note  that  many  of  these  facilities  are 
also  currently  offiered  on  an  unbundled 
basis  to  competing  carriers.  Therefore, 
the  record  provides  no  basis  for 
withholding  these  facilities  from 
competitors  based  on  proprietary 
considerations. 

308.  Section  251(d)(2)(B)  requires  the 
Commission  to  consider  vtrhether  the 
feilure  to  provide  access  to  an 
unbundled  element  "would  impair  the 
ability  of  the  telecommunications 
carrier  seeking  access  to  provide  the 
services  that  it  seeks  to  offer."  We  have 
interpreted  the  term  "impair"  to  mean 
either  increased  cost  or  decreased 
service  quality  that  would  resuh  from  , 
using  network  elements  other  than  the 
one  sought.  Certain  commenters 
contend  that  unbundled  access  to  these 
facilities  would  improve  their  ability  to 
provide  competitive  local  exchange  and 
exchange  access  service.  MCI,  for 
example,  argues  that  its  inabiUty  to 
obtain  unbundled  access  to  trunks 
between  an  incumbent  LECs  end  offices 
raises  its  cost  of  providing  local  service. 
Accordingly,  we  conclude  that  the 
section  251(d)(2)(B)  requires  incumbent 
LECs  to  provide  access  to  shared 
interolBce  facilities  and  dedicated 
interoffice  facilities  between  the  above- 
identified  points  in  incumbent  LECs' 
networks,  including  facilities  between 
incumbent  LECs'  end  offices,  new 
entrant's  switching  offices  and  LEC 
switching  offices,  and  DCSs.  We  believe 
that  access  to  these  interoffice  facilities 
will  improve  competitors'  ability  to 
design  efficient  network  architecture, 
and  in  particular,  to  combine  their  own 
switching  functionality  with  the 
incumbent  LECs  unbundled  loops. 

309.  We  reject  Cincinnati  Bell's 
argument  that  existing  tariffs  for 
transport  and  special  access  services 
filed  pursuant  to  our  Expanded 
Interconnection  rules  fulfill  our 
obligation  to  implement  the 
requirements  of  section  251(c).  First,  the 
Expanded  Interconnection  rules  require 
the  unbundling  of  interstate  transport 
services  only  by  Class  A  carriers 
whereas  section  251(c)  requires  network 
unbundling  by  all  incumt^nt  LECs. 
except  for  carriers  that  are  exempt  under 
section  251(f)  from  our  interconnection 
rules.  Consequently,  some  non-Class  A 
carriers  that  were  not  subject  to  oiur 
Expanded  Interconnection  requirements 
will  be  required  to  comply  with  the 
requirements  of  this  Order.  Second,  we 
find  that  the  Class  A  carriers'  existing 
tariffs  for  unbundled  transport  elements 


do  not  satisfy  the  unbundling 
requirement  of  section  251(c),  as 
suggested  by  Cincinnati  Bell,  because 
such  tariffs  are  only  for  interstate  access 
services,  not  for  unbundled  interoffice 
facilities.  As  such,  existing  federal 
tariffs  for  transport  and  special  access 
exclude  intrastate  transport,  and 
therefore  are  not  equivalent  to 
unbundled  interoffice  facilities,  which 
we  have  determined  to  be 
nonjurisdicational  in  nature. 

310.  We  also  disagree  with  MECA, 
GTE,  and  Ameritech  that  we  should 
consider  "pricing  distortions"  in 
adopting  rules  for  unbundled  interoffice 
facilities.  Section,  below,  addresses  the 
pricing  of  unbundled  network  elements 
identified  piu^uant  to  section  251(c)(3) 
as  it  relates  to  our  current  access  charge 
rules.  Nor  are  we  are  persuaded  by 
MECA's  argument  that  incumbent  LECs 
not  subject  to  the  MFJ  should  not  be 
required  to  unbundle  transport  facilities 
because,  according  to  MECA,  such 
facilities  are  unnecessary  for  local 
competition.  As  discussed  above,  the 
ability  of  a  new  entrant  to  obtain 
unbimdled  access  to  incumbent  LECs' 
interoffice  facilities,  including  those 
facilities  that  carry  interLATA  traffic,  is 
essential  to  that  competitor's  ability  to 
provide  competing  telephone  service. 

311.  We  do  not  impose  specific  terms 
and  conditions  for  the  provision  of 
unbundled  interoffice  facilities.  We 
believe  that  the  rules  we  establish  in 
this  Order  for  all  unbundled  network 
elements  adequately  address  ALTS's 
concern  regarding  the  provisioning, 
billing,  and  maintenance  of  unbundled 
transport  facilities.  We  also  decline  at 
this  time  to  address  the  unbundling  of 
incumbent  LECs'  "dark  fiber."  Parties 
that  address  this  issue  do  not  provide  us 
with  information  on  whether  dark  fiber 
qualifies  as  a  network  element  under 
sections  251(c)(3)  and  251(d)(2). 
Therefore,  we  lack  a  sufficient  record  on 
which  to  decide  this  issue.  We  will 
continue  to  review  and  revise  our  rules 
in  this  area  as  necessary. 

312.  Rural  Telephone  Coalition 
contends  that  incumbent  LECs  should 
not  be  required  to  construct  new 
facilities  to  accommodate  new  entrants. 
We  have  considered  the  economic 
impact  of  our  rules  in  this  section  on 
small  incumbent  LECs.  In  this  section, 
for  example,  we  expressly  limit  the 
provision  of  unbimdled  interoffice 
facihties  to  existing  incumbent  LEC 
facilities.  We  also  note  that  section 
251(f)  of  the  1996  Act  provides  relief  for 
certain  small  LECs  fit)m,our  regulations 
under  section  251. 


4.  Databases  and  Signaling  Systems 

a.  Background 

(1)  NPRM 

313.  In  the  NPRM.  we  tentatively 
concluded  that  incumbent  LECs  should 
be  required  to  unbundle  access  to  their 
signaling  systems  and  databases  as 
network  elements.  We  asked 
commenters  to  identify  points  at  which 
carriers  interconnect  with  SS7  networks 
today,  as  well  as  the  technical  feasibility 
of  establishing  other  points  of  access 
and  interconnection.  We  also  asked 
commenters  to  identify  those  signaling 
and  database  functions  currently 
provided  by  incumbent  LECs  on  an 
unbundled  basis,  and  other  functions 
not  currently  offered  by  incumbent 
LECs.  that  the  parties  believe  should  be 
offered  on  an  unbundled  basis. 

314.  In  the  NPRM,  we  noted  the 
possibility  that  competitors  that  provide 
local  exchange  service  using  resold 
inciunbent  LEC  services  or  unbundled 
elements  might  want  to  connect  an 
alternative  call  processing  database  to 
the  incumbent  LECs  557  network  in 
order  to  offer  services  and  features  not 
available  through  the  inciunbent  LECs 
ovgi  SS7  network  databases. 

315.  We  also  sought  comment  on 
unbundling  access  to  the  Advanced 
Intelligent  Network  (AIN).  and 
referenced  our  separate  Intelligent 
Networks  proceeding  which  deals  with 
related  issues.  We  sought  comment  on 
whether  to  unbundle  access  to  AIN 
facilities  and  functionalities. 

(2)  SS7  Signaling  Network  Technology 

316.  Signaling  systems  facilitate  the 
routing  of  telephone  calls  between 
switches.  Most  LECs  employ  signaling 
networks  that  are  physically  separate 
from  their  voice  networks,  and  these 
"out-of-band"  signaling  networks 
simultaneously  carry  signaling  messages 
for  multiple  calls.  In  general,  most  LECs' 
signaling  networks  a<&ere  to  a  Bellcore 
standard  Signaling  System  7  (SS7) 
protocol. 

317.  SS7  networks  use  signaling  links 
to  transmit  routing  messages  between 
switches,  and  between  switches  and 
call-related  databases.  A  typical  SS7 
network  includes  a  signaling  link, 
which  transmits  signaling  information 
in  packets,  from  a  local  switch  to  a 
signaling  transfer  point  (STP),  which  is 
a  high-capacity  packet  switch.  The  STP 
switches  packets  onto  other  Jinks 
according  to  the  address  information 
contained  in  the  packet.  These 
additional  links  extend  to  other 
switches,  databases,  and  STPs  in  the 
LECs  network.  A  switch  routing  a  call 
to  another  switch  will  initiate  a  series  of 
signaling  messages  via  signaling  links 
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through  an  STP  to  establish  a  call  path 
on  the  voice  network  between  the 
switches. 

318.  As  mentioned  above,  the  SS7 
network  also  employs  signaling  links 
(via  STPs)  between  switches  and  call- 
related  databases,  such  as  the  Line 
Information  Database  (LIDB).  Toll  Free 
Calling  (/.e..  800.  888  number)  database, 
and  AIN  databases.  These  links  enable 

a  switch  to  send  queries  via  the  SS7 
network  to  call-related  databases,  which 
return  customed  information  or 
instructions  for  call  routing  to  the 

switch  T 

319.  From  tha  perspective  of  a  switch 
in  a  LEG  network,  the  databases 
discussed  abovt  merely  supply 
information  or  Instructions.  Updating  or 
populating  the  information  in  such 
databases,  howtver,  takes  place  through 
a  separate  process  involving  different 
equipment.  Carriers  input  information 
directly  into  a  service  management 
system  (SMS),  which  in  turn  downloads 
such  information  into  the  individual 
databases. 

320.  The  Advanced  Intelligent 
Network  (AIN)  is  a  network  architecture 
that  uses  distributed  intelligence  in 
centralized  databases  to  control  call 
processing  and  manage  network 
information,  rather  than  pwforming 
those  functions  at  every  switch.  An 
AIN-capable  switch  halts  call  progress 
when  a  resident  software  "trigger"  is 
activated,  and  uses  the  SS7  network  to 
access  intelligent  databases,  known  as 
Service  Control  Points  (SCPs),  that 
contain  service  software  and  subscriber 
information,  fok-  instruction  on  how  to 
route,  monitor,  or  terminate  the  call. 
AIN  is  being  used  in  the  deployment  of 
number  portablUty,  wireless  roaming, 
and  such  advanced  services  as  same 
number  servica  (i.e.,  500  nimiber 
service)  and  voice  recognition  dialing. 
AIN  services  are  designed  and  tested  in 
an  off-line  computer  known  as  a  Service 
Creation  Environment  (SCE).  Once  a 
service  is  successfully  tested,  the 
software  is  trafsferred  to  an  SMS  that 
administers  and  supports  SCP  databases 
in  the  network.  The  SMS  then  regularly 
downloads  software  and  information  to 
an  SCP  where  interaction  with  the  voice 
network  takes  place  via  the  signaling 
links  and  STP$  discussed  above. 

b.  ENscussion 

321.  In  the  i|iterconnection  section 
above,  we  conclude  that  the  exchange  of 
signaling  infotmation  between  LECs 
necessary  to  exchange  traffic  and  access 
call  related  databases  was  included 
within  the  interconnection  obligation  of 
section  251(c)(2).  We  emphasize  below, 
such  exchange  of  signaling  information 
does  not  include  the  exchange  of  AIN 


signaling  information  between  networks 
for  the  purpose  of  providing  AIN 
messages  to  the  incumbent  LECs  switch 
from  a  competitor's  SCP  database.  Thus, 
notwithstanding  any  obligations  under 
section  251(c)(3),  incimibent  LECs  are 
required  to  accept  and  provide  signaling 
in  accordance  with  the  exchange  of 
traffic  between  interconnecting 
networks.  We  conclude  that  this 
exchange  of  signaling  information  may 
occur  through  an  STP-to-STP 
interconnection. 

(1)  Signaling  Links  and  STP 

322.  We  conclude  that  incumbent 
LECs.  upon  request,  must  provide 
nondiscriminatory  access  to  their 
signaling  Unks  and  STPs  on  an 
unbundled  basis.  We  believe  it  is 
technically  feasible  for  incumbent  LECs 
to  provide  such  access,  and  that  such 
access  is  critical  to  entry  in  the  local 
exchange  market.  Fiulher.  the  1996  Act 
requires  BOCs  to  provide 
"nondiscriminatory  access  to  databases 
and  associated  signaling  necessary  for 
call  routing  and  completion"  as  a 
precondition  for  entry  into  in-region 
interLATA  services.  Thus,  it  appears 
that  Congress  contemplated  the 
unbundling  of  signaling  systems  as 
network  elements. 

323.  We  conclude  that  access  to 
unbundled  signaling  links  and  STPs  is 
technically  feasible.  The  majority  of 
commenters,  including  incumb«it 
LECs.  agree  that  it  is  techmcally  feasible 
to  provide  unbundled  access  to 
sigi^ng  links  and  STPs.  Parties  note 
that  incumbent  LECs  and  signaling 
aggregators  already  provide  such  access. 
In  addition,  several  state  commissions 
already  require  incvunbent  LECs  to 
provide  unbundled  elements  of  SS7 
networks.  Because  of  the  screening  role 
played  by  the  STP  and  associated 
network  reliability  concerns  that  were 
raised  in  the  record,  however,  we  do  not 
require  that  incvunbent  LECs  permit 
requesting  carriers  to  link  their  own 
STPs  directly  to  the  incumbent's  switch 
or  call-related  databases.  We  take  a 
deliberately  conservative  approach  here 
because  of  significant  evidence  in  the 
record  and  we  note  that  mere 
conclusory  objections  to  technical 
feasibiUty  would  not  alone  be  sufficient 

evidence.  ■     , 

324.  Under  section  251(d)(2)(A),  the 
Commission  must  consider  whether 
access  to  proprietary  network  elements 
is  necessary.  Commenters  did  not 
identify  proprietary  concerns  with 
signaling  protocols  for  the  SS7  network. 
Moreover,  in  general,  SS7  signaling 
networks  adhere  to  Bellcore  standards, 
rather  then  LEC-specific  protocols  and 
provide  seamless  interconnectivity 


between  networks.  Thus,  we  conclude 
that  the  unbimdling  of  signaling  links 
and  STPs  does  not  present  proprietary 
concerns  with  respect  to  the  incumbent 
LEG. 

325.  Under  section  251(d)(2)(B).  the 
Commission  must  consider  whether 
"the  failure  to  provide  access  to  such 
network  elements  would  impair  the 
ability  of  the  telecommunications , 
carrier  seeking  access  to  provide  the 
services  that  it  seeks  to  offer."  Access  to 
signaling  systems  continues  to  be  a 
critical  element  to  providing  competing 
local  exchange  and  exchange  access 
service.  The  vast  majority  of  calls  made 
over  incumbent  LEC  networks  are  set-up 
and  controlled  by  separate  signaling 
networks.  Incumbent  LECs  argue  that 
access  to  signaling  systems  and 
associated  databases  is  abeady  available 
from  other  providers  and  therefore,  they 
should  not  have  to  unbundle  them  for 
access  by  competitors.  As  discussed 
above,  section  251(d)(2)(B)  only  relieves 
an  incimibent  LEC  of  its  unbundUng 
obUgation  if  other  unbundled  elements 
in  its  network  could  provide  the  same 
service  without  diminution  of  quality. 
Because  alternative  signaling  methods, 
such  as  in-band  signaling,  would 
provide  a  lower  quality  of  service,  we 
conclude  that  a  competitor's  ability  to 
provide  service  would  be  significantly 
impaired  if  it  did  not  have  access  to 
incumbent  LECs'  imbundled  signaling 
links  and  STPs. 

326.  The  purchase  of  unbundled 
elements  of  the  SS7  network  gives  the 
competitive  provider  the  right  to  use 
those  elements  for  signaling  between  its 
switches  (including  unbundled 
switching  elements),  between  its 
switches  and  the  incumbent  LECs 
switches,  and  between  its  switches  and 
those  third  party  networks  with  which 
the  incumbent  LECs  SS7  network  is 
interconnected.  When  a  competitive 
provider  purchases  unbimdled 
switching  bom  the  incumbent  LEC,  the 
incumbent  LEC  must  provide 
nondiscriminatory  access  to  its  SS7 
network  from  that  switch  in  the  same 
manner  in  which  it  obtains  such  access 
itself.  Carriers  that  provide  their  own 
switching  facilities  should  be  able  to 
access  the  incumbent  LECs  SS7 
network  for  each  of  their  switches  via  a 
signaling  link  between  their  switch  and 
an  incvunbent  LECs  STP.  Competitive 
carriers  should  be  able  to  make  this 
connection  in  the  same  manner  as  an 
incumbent  LEC  connects  one  of  its  own 
switches  to  the  STP.  This  could  be 
accomplished  by  the  inciunbent 
providing  an  unbundled  signaling  link 
from  its  STP  to  the  competitor's  switch 
or  by  a  competitor  bringing  a  signaling 
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link  from  its  switch  to  the  incumbent 
LEG'S  5TP. 

(2)  Call-Related  Databases 

327.  We  conclude  that  incumbent 
LECs,  upon  request,  must  provide 
nondiscriminatory  access  on  an 
unbundled  basis  to  their  call-related 
databases  for  the  purpose  of  switch 
query  and  database  response  through 
the  SS7  network.  Query  and  response 
access  to  a  call-related  database  is 
intended  to  require  the  incumbent  L£C 
only  to  provide  access  to  its  call-related 
databases  a&is  necessary  to  permit  a 
competing  provider's  switch  (including 
the  use  of  unbundled  switching)  to 
access  the  call-related  database 
functions  supported  by  that  database. 
The  incumbent  LEG  may  mediate  or 
restrict  access  to  that  necessary  for  the 
competing  provider  to  provide  such 
services  as  are  supported  by  the 
database.  Thus,  for  example,  we  find 
that  it  is  technically  feasible  for 
incumbent  LECs  to  provide  access  to  the 
Line  Information  Database  (LIDB),  the 
Toll  Free  Calling  Database  and  Number 
Portability  downstream  databases.  The 
vast  majority  of  parties,  including 
incumbent  LECs,  agree  that  it  is 
technically  feasible  to  provide  access  to 
the  LIDB  and  the  Toll  Free  Calling 
databases  at  an  STP  linked  to  the 
database.  Several  state  commissions  also 
report  that  they  have  ordered  incumbent 
LECs'  to  provide  such  access  to  the 
LIDB  and  the  Toll  Free  Calling 
databases.  We  require  incumbent  LECs 
to  provide  this  access  to  their  call- 
related  databases  by  means  of  physical 
access  at  the  STP  linked  to  the 
unbundled  database.  We  find  that  such 
access  is  critical  to  entry  in  the  local 
exchange  market. 

328.  We  conclude  that  it  is  not 
technically  feasible  to  unbundle  the  SCP 
from  its  associated  STP.  We  note  that 
the  overwhelming  majority  of 
commenters  contend  that  it  is  not 
technically  feasible  to  access  call-related 
databases  in  a  manner  other  than  by 
connection  at  the  STP  directly  linked  to 
the  call-related  database.  Parties  argue 
that  the  STP  is  designed  to  provide 
mediation  and  screening  functions  for 
the  SS7  network  that  are  not  performed 
at  the  switch  or  database.  We,  therefore, 
emphasize  that  access  to  call-related 
databases  must  be  provided  through 
interconnection  at  the  STP  and  that  we 
do  not  require  direct  access  to  call- 
related  databases. 

329.  Several  commenters  also 
identified  access  to  call-related 
databases  used  in  the  inciunbent's  AIN 
to  be  critical  to  fair  competition  in  the 
local  market,  and  some  state 
commissions  have  ordered  incumbent 


LECs  to  provide  access  to  AIN 
databases.  We  conclude  that  such  access 
is  technically  feasible  via  an  STP  for 
those  call-related  databases  used  in  the 
incumbent  LEC's  AIN.  First,  of  course, 
when  a  new  entrant  purchases  an 
incumbent's  local  switching  element  it 
is  technically  feasible  for  the  new 
entrant  to  use  the  incumbent's  SCP 
element  in  the  same  manner,  and  via  the 
same  signaling  links,  as  the  incumbent 
itself.  Thus,  we  find  no  technical 
impediments  in  the  record  with  regard 
to  such  access  when  a  requesting  carrier 
is  also  purchasing  a  local  switching 
element  associated  with  the  AIN  call- 
related  database. 

330.  Further,  we  conclude  that  when 
a  new  entrant  deploys  its  own  switch, 
and  links  it  to  the  incumbent  LEC's 
signaling  system,  it  is  technically 
feasible  for  the  incumbent  to  provide 
access  to  the  inciunbent's  SCP  to 
provide  AIN-supported  services  to 
customers  served  by  the  new  entrant's 
switch.  Some  SS7  network  services 
resellers  currently  provide  such  access. 
Other  potential  local  competitors 
present  additional  evidence  supporting 
the  technical  feasibility  of  such  access. 
Unlike  the  situation  where  a 
competitor's  SCP  would  control  the 
incumbent's  switch  (which  is  discussed 
below  in  section  V.I.4.c.(4)),  in  this 
scenario,  the  incumbent's  SCP  will 
respond  to  and  control  the  competitor's 
switch,  and  potential  competitors  that 
have  commented  in  the  record  do  not 
express  network  reliability  concerns 
with  regard  to  such  control.  Further, 
like  the  software  resident  in  a  switch, 
the  incumbent  LEC's  applications 
resident  in  an  SCP  are  merely  part  of  the 
overall  software  and  hardware  making 
up  the  SCP  facility.  Thus,  carriers 
purchasing  access  imder  either  scenario 
above  may  use  the  incumbent's  service 
applications  in  addition  to  their  own. 

311.  Although  we  conclude  that 
access  to  incumbent  AIN  SCPs  is 
technically  feasible,  we  agree  with 
BellSouth  that  such  access  may  present 
the  need  for  mediation  mechanisms  to, 
among  other  things,  protect  data  in 
incumbent  AIN  SCPs  and  ensure  against 
excessive  traffic  volumes.  In  addition, 
there  may  be  mediation  issues  a 
competing  carrier  will  need  to  address 
before  requesting  such  access. 
Mediation  may  be  necessary  for 
requesting  carriers  to  ensure  that 
inadvertent  feature  interactions, 
network  management  control  and 
customer  privacy  concerns  do  not  arise 
from  such  access.  Accordingly,  if  parties 
are  unable  to  agree  to  appropriate 
mediation  mechanisms  through 
negotiations,  we  conclude  that  during 
arbitration  of  such  issues  the  states  (or 


the  Commission  acting  pursuant  to 
section  252(e)(5))  must  consider 
whether  such  mediation  mechanisms 
will  be  available  and  will  adequately 
protect  against  intentional  or 
unintentional  misuse  of  the  incumbent's 
-  AIN  facilities.  We  encourage  incumbent 
LECs  and  competitive  carriers  to 
participate  in  industry  fora  and  industry 
testing  to  resolve  outstanding  mediation 
concerns.  Incumbent  LECs  may 
establish  reasonable  certification  and 
testing  programs  for  carriers  proposing 
to  access  AIN  call  related  databases  in 
a  manner  similar  to  those  used  for  SS7 
certification. 

332.  We  recognize  that  providing 
unbtmdled  access  to  AIN  call-related 
databases  at  cost,  and  in  particular 
providing  access  to  the  incumbent  LEC's 
software  applications  that  reside  in  the 
AIN  databases,  may  reduce  the 
inciunbent's  incentive  to  develop  new 
and  advanced  services  using  AIN.  In  the 
near  term,  however,  requiring  entrants 
to  bear  the  cost  of  deploying  a  fully 
redundant  network  architecture, 
including  AIN  databases  and  their 
appUcation  software,  would  constitute  a 
significant  barrier  to  market  entry  for 
competitive  carriers.  As  local  service 
markets  develop,  however,  competition 
may  reduce  the  incumbent  LEC's 
control  over  bottleneck  facilities  and 
increase  the  importance  of  innovation. 
In  those  circumstances  it  is  important 
that  incumbent  LECs  have  the  incentive 
to  develop  unique  and  innovative 
services  supported  by  AIN.  Therefore  at 
a  later  date,  we  will  revisit  the  prop>er 
balance  between  providing  unbundled 
access  and  maintaining  the  incentives  of 
incumbent  LECs  to  innovate. 

333.  Pfuties  generally  do  not  identify 
proprietary  concerns  when  access  to 
call-related  databases  is  provided  via 
STPs.  In  general,  signaling  protocols 
used  to  access  call-related  databases 
adhere  to  open  Bellcore  standards. 
Parties  also  do  not  raise  proprietary 
concerns  with  specific  call-related 
databases  themselves.  Today,  many 
separate  carriers  access  incumbent  LEC 
Toll  Free  Calling  and  LIDB  databases  for 
the  proper  routing  and  billing  of  calls. 
Thus,  we  conclude  that,  in  general, 
unbundled  access  to  call-related 
databases  does  not  present  proprietary 
concerns  with  respect  to  section 
251(d)(2)(A).  Incumbent  LECs  may, 
however,  present  such  proprietary 
concerns  in  the  arbitration  process  with 
regard  to  specific  databases,  and  states 
(or  the  Commission  acting  pursuant  to 
section  252(e)(5))  may  take  action  to 
limit  unnecessary  access  to  proprietary 
information. 

334.  We  also  conclude  that  denying 
access  to  call-related  databases  would 
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impair  the  ability  of  a  competing 
provider  to  offer  services  such  as 
Alternative  Billing  Services  and  AIN- 
based  services.  AIN-based  services 
represent  the  cutting  edge  of  telephone 
exchange  servfices,  and  competitors 
would  be  at  a  significant  disadvantage  if 
they  were  forced  to  develop  their  own 
AIN  capability  immediately.  In 
addition,  the  record  indicates  that 
deployment  of  call-related  databases  in 
the  near  term  would  represent  a 
substantial  cqst  to  new  entrants.  As 
mentioned  above,  incumbent  LECs 
argue  that  access  to  certain  call-related 
databases  is  already  competitively 
available  and  itherefore  they  should  not 
have  to  imbu»dle  access  to  them.  As 
discussed  above,  however,  section 
251(d)(2)(B)  would  only  relieve  an 
incumbent  L8C  of  its  unbundling 
obligation  if  either  unbundled  elements 
in  its  network  could  provide  the  same 
service  without  diminution  of  quality. 
Because  of  th0  absence  of  such 
elements,  we  conclude  that  a 
competitor's  tbiUty  to  provide  service 
would  be  significantly  impaired  if  it  did 
not  have  unbundled  access  to 
incumbent  L^Cs'  call-related  databases, 
including  the  UDB,  Toll  Free  Calling, 
AIN,  and  number  portibility 
downstream  databases  for  the  purpose 
of  switch  query  and  database  response 
through  the  SS7  network. 

335.  We  alio  conclude  that  access  to 
call-related  databases  as  discussed 
above,  and  access  to  the  service 
management  system  discussed  below, 
must  be  provided  to,  and  obtained  by, 
requesting  cafriers  in  a  manner  that 
complies  with  section  222  of  the  Act. 
Section  222,  which  was  effective  upon 
adoption,  sets  out  requirements  for 
privacy  of  customer  information. 
Section  222(a)  provides  that  all 
telecommunications  carriers  have  a  duty 
to  protect  the  confidentiality  of 
proprietary  information  of  other 
carriers,  including  resellers,  equipment 
manufactureTs,  and  customers.  Section 
222(b)  requixJBS  that  telecommunications 
carriers  that  lise  proprietary  information 
obtained  frotfx  another 
telecommunications  carrier  in  providing 
any  telecomihunications  service  "shall 
use  that  information  only  for  such 
purpose,  anq  shall  not  use  such 
information  for  its  own  marketing 
purposes."  Sfections  222  (c)  and  (d) 
provide  prot  x:tion  for,  and  limitations 
on  the  use  o  ,  and  access  to,  customer 
proprietary  network  information  (CPNI) 
We  note  thai  we  have  initiated  a 
proceeding  1 3  clarify  the  obligations  of 
carriers  with  regard  to  sections  222  (c) 
and  (d). 


(3)  Service  Management  Systems 

336.  Finally,  we  conclude  that 
inamnibent  LECs  should  provide  access, 
on  an  unbundled  basis,  to  the  service 
management  systems  (SMS),  which 
allow  competitors  to  create,  modify,  or 
update  information  in  call-related 
databases.  We  believe  it  is  technically 
feasible  for  incumbent  LECs  to  provide 
access  to  the  SMS  in  the  same  manner 
and  method  that  they  provide  for  their 
own  access.  We  find  that  such  access  is 
necessary  for  competitors  to  effectively 
use  call-related  databases,  which  we 
have  already  found  to  be  critical  to  entry 
in  the  local  exchange  market. 

337.  Commenters  argue  that  they  need 
equal  access  to  incumbent  LECs'  SMSs 
to  write  or  populate  their  own 
information  in  call-related  databases.  As 
discussed  above,  information  bound  for 
many  call-related  databases  is  entered 
first  at  an  off-line  SMS,  which  then 
downloads  the  information  to  the  call- 
related  database  for  real  time  use  on  the 
network.  We  find  that  competing 
provider  access  to  the  SMS  is 
technically  feasible  if  it  is  provided  in 
the  same  or  equivalent  manner  that  the 
incumbent  LEC  ciurently  uses  to 
provide  such  access  to  itself.  For 
example,  if  the  incumbent  LEC  inputs 
information  into  the  SMS  using 
magnetic  tapes,  the  competitive  carrier 
must  be  able  to  create  and  submit 
magnetic  tapes  fotthe  incumbent  to 
input  into  the  SMS  in  the  same  way  the 
incumbent  inputs  its  own  magnetic 
tapes.  If  the  incumbent  accesses  the 
SMS  through  an  electronic  interface,  the 
competitive  carrier  should  be  able  to 
access  the  SMS  through  an  equivalent 
electronic  interface.  We  further 
conclude  that,  whatever  method  is  used, 
the  incxmibent  LEC  must  provide  the 
competing  carrier  with  the  information 
necessary  to  correctly  enter  or  format  for 
entry  the  information  relevant  for  input 
into  the  particular  incumbent  LEC  SMS. 

338.  Specifically  with  respect  to  AIN, 
we  find  that  the  record  in  the  Intelligent 
Networks  proceeding  supports  access  to 
the  SMS.  A  competing  carrier  seeking 
access  to  the  SMS  that  is  part  of  the 
incumbent  LECs  AIN  would  do  so 
through  the  incumbent  LECs  service 
creation  environment  (SCE),  an  interface 
used  to  design,  create,  and  test  AIN 
supported  services.  Software 
successfully  tested  in  the  SCE  is 
transferred  to  the  SMS,  where  it  is  then 
downloaded  into  an  SCP  database  for 
active  deployment  on  the  network.  We 
are  persuaded  that  the  risk  of  harm  to 
the  public  switched  network  from  such 
access  to  the  SMS  is  "minimized  by  the 
technical  safeguards  inherent  in  the  SCE 
and  SMS.  As  described  in  comments 


filed  in  the  Intelligent  Networks  docket, 
competitors  accessing  the  SCE  and  SMS 
would  not  communicate  directly  with 
the  LECs  database  or  switch.  We 
therefore  conclude  that  such  access  is 
technically  feasible,  and  that  incumbent 
LECs  should  provide  requesting  carriers 
with  the  same  access  to  design,  create, 
test,  and  deploy  AIN-based  services  at 
the  SMS  that  the  incumbent  LEC 
provides  for  itself.  While  many 
inciunbent  LECs  express  concerns  with 
the  technical  feasibility  of  access  to 
AIN,  we  conclude  that  those  concerns 
deal  primarily  with  the  interconnection 
of  third  party  AIN  SCP  databases  to  the 
incumbent  LECs  AIN  and  not  access  to 
the  SCE  and  SMS. 

339.  We  recognize  that,  although 
technically  feasible,  providing 
nondiscriminatory  access  to  the  SMS 
and  SCE  for  the  creation  and 
deployment  of  AIN  services  may  require 
some  modifications,  including 
appropriate  mediation,  to  accommodate 
such  access  by  requesting  carriers.  We 
note  that  BellSouth  is  currently 
prepared  to  tariff  and  offer  such  access 
to  third  parties,  and  other  incumbent 
LECs,  including  Bell  Atlantic  and 
Ameritech,  indicate  that  they  have  made 
significant  progress  towards 
implementing  such  access.  Therefore,  if 
parties  are  unable  to  agree  to 
appropriate  mediation  mechanisms 
through  negotiations,  we  conclude  that 
during  arbitration  of  such  issues  the 
states  (or  the  Commission  acting 
pursuant  to  section  252(e)(5))  must 
consider  whether  such  mediation 
mechanisms  will  be  available  and  will 
adequately  protect  against  intentional  or 
unintentional  misuses  of  the 
incumbent's  AIN  facilities.  We  again 
encoiu'age  incumbent  LECs  and 
competitive  carriers  to  participate  in 
industry  fora  and  industry  testing  to 
resolve  outstanding  mediation  concerns. 

340.  Parties  did  identify  some 
proprietary  concerns  regarding  access  to 
the  SCE  and  SMS  used  in  the  incumbent 
LECs  AIN.  Some  incumbent  LECs 
contend  that  the  interface  used  at  the 
SCE  is  proprietary  in  nature.  GVNW 
argues  that  specific  AIN-based  services 
designed  by  carriers  should  be 
proprietary  in  nature.  Competitors 
correctly  argue  that  AIN  can  be  used, 
not  only  for  telecommunication  services 
traditionally  supjrorted  by  the  switch, 
but  as  a  means  to  deploy  advanced 
services  not  otherwise  possible.  We  find 
that  competing  providers  without  access 
to  AIN  would  be  at  a  significant 
disadvantage  to  incumbent  LECs, 
because  they  could  not  necessarily  offer 
the  same  services  to  the  customer.  This 
access  will  help  competing  providers 
without  imposing  costs  on  incumbent 
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LECs  because  the  entrants  will  pay  the 
cost.  We  therefore  conclude,  under 
section  251(d)(2)(A),  that  access  to  AIN, 
including  those  elements  that  may  be 
proprietary,  is  necessary  for  successful 
entry  into  the  local  service  market. 

341.  Most  parties  generally  did  not 
identify  proprietary  concerns  with 
access  to  those  SMSs  used  other  than  for 
AIN.  Some  parties,  however,  argue  that 
there  are  proprietary  interfoces  used  to 
enter  information  into  various 
databases.  Competing  carriers  counter 
that  competitive  providers  would  not 
need  to  have  direct  access  to  the 
proprietary  methods  of  data  entry  used 
by  incumbent  LECs,  and  as  a  result  we 
conclude  that  the  unbundled  access  to 
SMSs  used  for  other  than  AIN  does  not 
present  proprietary  concerns  with 
respect  to  section  251(d)(2)(A). 

342.  We  also  conclude  that 
unbundled  access  to  all  ^MSs  is 
necessary  for  a  competing  provider  to 
eniectively  use  unbundled  call-related 
databases.  We  find  that  the  inability  of 
competing  carriers  to  use  the  SMS  in  the 
same  manner  that  an  incumbent  LEC 
uses  to  input  data  itself  would  impair 
the  abiUty  of  a  competing  carrier  to 
effectively  offer  services  to  its  customers 
using  unbundled  call-related  databases. 
Commenters  in  the  record  point  out  that 
access  to  call-related  databases  alone 
would  not  allow  the  competing  carrier 
to  provide  such  services  to  its  customers 
without  access  to  an  SMS.  We  also 
conclude  that  AIN-based  services  are 
important  to  a  new  entrant's  ability  to 
compete  effectively  for  customers  with 
the  incumbent  LEC,  and  in  developing 
new  business  by  introducing  new  AIN 
based  services.  Thus  we  conclude  that 

a  competitor's  ability  to  provide  service 
would  be  significantly  impaired  if  it  did 
not  have  unbundled  access  to  an 
incumbent  LECs  SMS,  including  access 
to  the  SMS(s)  used  to  input  data  to  the 
LIDB,  Toll  Free  Calling,  Number 
Portability  and  AIN  call-related 
databases. 

343.  We  reject  the  contention  by 
several  incumbent  LECs  that  signaling 
and  database  access  was  meant  by  the 
1996  Act  to  apply  only  to  such  access 
as  is  necessary  for  call  routing  and 
completion.  Although  the  competitive 
checklist  for  BOC  entry  into  in-region 
interLATA  services  under  section  271 
requires  "nondiscriminatory  access  to 
databases  and  associated  signaling 
necessary  for  call  routing  and 
completion"  the  deflnition  of  a  network 
element  is  more  comprehensive  in 
scope.  A  network  element  as  defined  by 
the  1996  Act  includes  "databases"  and 
in  particular  "databases  sufficient  for 
billing  and  collection  or  used  in  the 
transmission,  routing,  or  other  provision 


of  a  telecommunications  service."  We 
find  that  the  inclusion  of  "other 
provision  of  a  telecommunications 
service"  meant  Congress  intended  the 
imbundling  of  databases  to  be  read 
broadly  and  could  include  databases 
beyond  those  directly  used  in  the 
transmission  or  routing  of  a 
telecommunications  service. 

(4)  Third  Party  Call-Related  Databases 

344.  We  find  that  there  is  not  enough 
evidence  in  the  record  to  make  a 
determination  as  to  the  technical 
feasibility  of  interconnection  of  third 
party  call-related  databases  to  the 
incumbent  LECs  signaling  system. 
Some  parties  argue  that  such 
interconnection,  including  the 
intercoimection  of  third  party  AIN  SCP 
databases,  would  allow  them  to  provide 
more  efficient  or  advanced  call 
processing  and  services  to  customers, 
thereby  increasing  their  ability  to 
compete  with  the  incumbent  LEC. 
AT&T  and  MCI  specifically  argue  that  it 
would  be  technically  feasible  for  them 
to  interconnect  their  AIN  SCP  database 
to  an  incumbent  LECs  AIN  for  the 
purpose  of  providing  call  processing 
instructions  to  the  inciunbent  LECs 
switch.  Incumbent  LECs  contend  that 
such  interconnection  would  leave  their 
switch  vulnerable  to  a  multitude  of 
potential  harms  because  sufficient 
mediation  for  such  interconnection  does 
not  currently  exist  at  the  STP  or  SCP 
and  has  not  yet  been  developed.  AT&T 
counters  that  there  is  no  need  for 
additional  mediation  and  that  sufficient 
certification  and  testing  of  AIN  based 
services  before  deployment  in  such  a 
fashion  is  technically  feasible. 

345.  At  this  time,  in  view  of  this 
record  and  the  record  compiled  in  the 
Intelligent  Networks  docket,  we  cannot 
make  a  determination  of  the  technical 
feasibility  of  such  interconnection.  We 
do,  however,  believe  that  state 
commissions  could  find  such  an 
arrangement  to  be  technically  feasible 
and  we  do  not  intend  to  preempt  such 
an  order  through  these  rules.  The 
Illinois  Commission  recently  ordered 
access  to  incumbent  LECs'  AIN  that 
does  ^low  for  this  type  of 
interconnection.  We  intend  to  address 
this  issue  early  in  1997,  either  in  the  IN 
docket  or  in  a  subsequent  phase  of  this 
proceeding,  taking  into  account,  inter 
alia,  any  relevant  decisions  of  state 
commissions. 

346.  We  also  address  the  impact  on 
small  incumbent  LECs.  For  example, 
GVNW  asserts  that  any  national  rule 
requiring  this  form  of  interconnection 
would  require  many  small  incumbent 
LECs  to  make  uneconomic  upgrades  of 
their  switches  in  order  to  accommodate 


it.  We  have  considered  the  economic 
impact  of  our  rules  in  this  section  on 
small  incumbent  LECs.  Accordingly,  we 
have  not  adopted  any  national  standards 
concerning  AIN  at  this  time.  We  also 
note  that  section  251(f)  provides  relief 
for  certain  small  LECs  from  our 
regulations  implementing  section  251. 

5.  Operation  Support  Systems 

a.  Background 

347.  We  sought  comment,  in  the 
NPRM,  on  whether  national 
requirements  for  electronic  ordering 
interfaces  would  reduce  the  time  and 
resources  required  for  new  entrants  to 
enter  and  compete  in  regional  markets. 
We  also  sought  comment  on  the 
unbundling  of  databases  generally  in 
our  discussion  on  unbundhng  database 
and  signaling  systems. 

b.  Discussion 

348.  We  conclude  that  operations 
support  systems  and  the  information 
they  contain  fall  squarely  within  the 
definition  of  "network  element"  and 
must  be  unbundled  upon  request  under 
section  251(c)(3),  as  discussed  below. 
Congress  included  in  the  definition  of 
"network  element"  the  terms 
"databases"  and  "information  sufficient 
for  bilUng  and  collection  or  used  in  the 
transmission,  routing,  or  other  provision 
of  a  telecommunications  service."  We 
believe  that  the  inclusion  of  these  terms 
in  the  definition  of  "network  element" 
is  a  recognition  that  the  massive 
operations  support  systems  employed 
by  incumbent  LECs,  and  the  information 
such  systems  maintain  and  update  to 
administer  telecommunications 
networks  and  services,  represent  a 
significant  potential  barrier  to  entry.  It 

is  these  systems  that  determine,  in  large 
part,  the  speed  and  efficiency  with 
which  incumbent  LECs  can  market, 
order,  provision,  and  maintain 
telecommunications  services  and 
facilities.  Thus,  we  agree  with 
Ameritech  that  "(ojperational  interfaces 
are  essential  to  promote  viable 
competitive  entiy." 

349.  Nondiscriminatory  access  to 
operations  support  systems  functions 
can  be  viewed  in  at  least  three  ways. 
First,  operations  support  systems 
themselves  can  be  characterized  as 
"databases"  or  "facilit[iesj  *  *  *  used 
in  the  provision  of  a 
telecommunications  service,"  and  the 
functions  i}erformed  by  such  systems 
can  be  characterized  as  "features, 
functions,  and  capabilities  that  are 
provided  by  means  of  such  facilitlies)." 
Second,  the  information  contained  in, 
and  processed  by  operations  support 
systems  can^be  classified  as 
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"information  sufficient  for  billing  and 
collection  or  used  in  the  transmission, 
routing,  or  dther  provision  of  a 
telecommunications  service."  Third, 
nondiscriminatory  access  to  the 
functions  of  operations  support  systems, 
which  would  include  access  to  the 
information^  they  contain,  could  be 
viewed  as  a  "term  or  condition"  of 
imbundling  other  network  elements 
under  section  251(c)(3).  or  resale  under 
section  251(k:)(4).  Thus,  we  conclude 
that,  xmder  Jny  of  these  interpretations, 
operations  support  systems  functions 
are  subject  to  the  nondiscriminatory 
access  duty  imposed  by  section 
251(c)(3).  a4d  the  duty  imposed  by 
section  25lic)(4)  to  provide  resale 
services  under  just,  reasonable,  and 
nondiscriminatory  terms  and 
conditions. 

350.  Much  of  the  information 
maintained  by  these  systems  is  critical 
to  the  ability  of  other  carriers  to 
compete  witli  incumbent  LECs  using 
unbundled  network  elements  or  resold 
services.  Without  access  to  review,  inter 
alia,  available  telephone  numbers, 
service  intefval  information,  and 
maintenance  histories,  competing 
carriers  wotld  operate  at  a  significant 
disadvantage  with  respect  to  the 
incimibent.  Other  information,  such  as 
the  £acilitie$  and  services  assigned  to  a 
particular  c^tomer,  is  necessary  to  a 
competing  carrier's  ability  to  provision 
and  offer  competing  services  to 
incimibent  l^C  customers.  Finally,  if 
competing  ^rriers  are  unable  to 
perform  the  functions  of  pre-ordering, 
ordering,  provisioning,  maintenance 
and  repair,  and  billing  for  network 
elements  and  resale  services  in 
substantial^  the  same  dme  and  manner 
that  an  incumbent  can  for  itself, 
competing  carriers  will  be  severely 
disadvantaged,  if  not  precluded 
altogether,  from  fairly  competing.  Thus' 
providing  nondiscriminatory  access  to 
these  support  systems  functions,  which 
would  include  access  to  the  information 
such  systeilis  contain,  is  vital  to  creating 
opportunities  for  meaningful 
competition. 

351.  As  noted  in  the  comments  above, 
several  state  commissions  have  ordered 
real-time  access  or  have  ongoing 
proceedings  working  to  develop  and 
implementiit  within  their  jurisdictions. 
The  New  York  Commission,  building  on 
its  pioneering  experience  with  the 
Rochester  Telephone  "Open  Market 
Plan,"  has  facilitated  a  working  group 
on  electronic  interfaces  comprised  of 
both  incumbent  LECs  and  potential 
competitons.  The  New  York  Commission 
focused  on  these  issues  in  response  to 
the  frustrations  and  concerns  of  resellers 
in  the  Rochester  market.  In  particular. 


AT&T  alleged  that  it  was  "severely 
disadvantaged  due  to  the  fact  that 
[Rochester  Telephone]  has  failed  to 
provide  procedures  for  resellers  to 
access  [their]  databases  for  on-line 
queries  needed  to  perform  basic  service 
functions  [such]  as  scheduling  customer 
appointments."  The  New  YoA 
Commission  has  concluded  that 
wherever  possible  NYNEX  will  provide 
new  entrants  with  real-time  electronic 
access  to  its  systems.  As  another 
example,  the  Georgia  Conunission 
recently  ordered  BellSouth  to  provide 
electronic  interfaces  such  that  resellers 
have  the  same  access  to  operations 
support  systems  and  informational 
databases  as  BellSouth  does,  including 
interfaces  for  pre-ordering,  ordering  and 
provisioning,  service  trouble  reporting, 
and  customer  daily  usage.  In  testimony 
before  the  Georgia  Commission,  a 
BellSouth  witness  acknowledged  that 
"[n)o  one  is  happy,  believe  me,  with  a 
system  that  is  not  fully  electronic."  As 
noted  above,  Georgia  ordered  BellSouth 
to  establish  these  interfaces  within  two 
months  of  its  order  (by  Jidy  15, 1996), 
but  recently  extended  the  deadline  an 
additional  month  (to  August  15th).  Both 
the  Illinois  and  Indiana  Commissions 
ordered  incumbent  LECs  immediately  to 
provide  to  competitors  access  to 
operational  interfaces  at  parity  with 
those  provided  to  their  own  retail 
customers,  or  submit  plans  with  specific 
timetables  for  achieving  such  access. 
Several  other  states  have  passed  laws  or 
adopted  rules  ordering  incumbent  LECs 
to  provide  interfaces  for  access  equal  to 
that  the  incumbent  provides  itself.  We 
recognize  the  lead  taken  by  these  states 
and  others,  and  we  generally  rely  upon 
their  conclusions  in  this  Order. 

352.  We  conclude  that  providing 
nondiscriminatory  access  to  operations 
support  systems  functions  is  technically 
feasible.  Incumbent  LECs  today  provide 
IXCs  with  different  types  of  electronic 
ordering  or  trouble  interfaces  that 
demonstrate  the  feasibility  of  such 
access,  and  perhaps  also  provide  a  basis 
for  adapting  such  interfaces  for  use 
between  local  service  providers. 
Further,  as  discussed  above,  sever^ 
incumbent  LECs,  including  NYNEX  and 
Bell  Atlantic,  are  already  testing  and 
operating  interfaces  that  support  limited 
functions,  and  are  developing  the 
interfaces  to  support  access  to  the 
remaining  functions  identified  by  most 
potential  competitors.  Some  incumbent 
LECs  acknowledge  that 
nondiscriminatory  access  to  operations 
support  systems  functions  is  technically 
feasible.  Finally,  several  industry  groups 
are  actively  establishing  standards  for 


inter-telecommunicatioos  company 

transactions. 

353.  Section  251(d)(2)(A)  requires  the 
Commission  to  consider  whether 
"access  to  such  network  elements  as  are 
proprietary  in  nature  is  necessary." 
Incumbent  LECs  argue  that  there  are 
proprietary  interfaces  used  to  access 
these  databases  and  information.  Parties 
seeking  to  compete  with  incumbent 
LECs  counter  that  access  to  such 
databases  and  information  is  vitally 
important  to  the  ability  to  broadly 
compete  with  the  incumbent.  As 
discussed  above,  competitors  also  argue 
that  such  access  is  necessary  to  order, 
provision,  and  maintain  unbundled 
network  elements  and  resold  services, 
and  to  market  competing  services 
effectively  to  an  incumbent  LECs 
customers.  We  find  that  it  is  absolutely 
necessary  for  competitive  carriers  to 
have  access  to  operations  support 
systems  functions  in  order  to 
successfully  enter  the  local  service 
market. 

354.  Section  251(d)(2)(B)  requires  the 
Commission  to  consider  whether  "the 
failure  to  provide  access  to  such 
network  elements  would  impair  the 
ability  of  the  telecommunications 
carrier  seeking  access  to  provide  the. 
services  that  it  seeks  to  offer."  As 
mentioned  above,  parties  identified 
access  to  operations  support  systems 
functions  as  critical  to  the  provision  of 
local  service.  We  find  that  such 
operations  support  systems  functions 
are  essential  to  the  ability  of  competitors 
to  provide  services  in  a  hilly 
competitive  local  service  market. 
Therefore,  we  conclude  that 
competitors'  ability  to  provide  servifce 
successfully  would  be  significantly 
impaired  if  they  did  not  have  access  to 
incimibent  LECs'  operations  support 
systems  functions. 

355.  We  thus  conclude  that  an 
incumbent  LEC  must  provide 
nondiscriminatory  access  to  their 
operations  support  systems  functions 
for  pre-ordering,  ordering,  provisioning, 
maintenance  and  repair,  and  billing 
available  to  the  LEC  itself.  We  adopt  the 
definition  of  these  terms  as  set  forth  in 
the  AT&T-Bell  Atlantic  Joint  Ex  Parte  as 
the  minimum  necessary  for  our 
requirements.  We  note,  however,  that 
individual  incumbent  LEC's  operations 
support  systems  may  not  clearly  mirror 
these  definitions.  Nevertheless, 
incumbent  LECs  must  provide 
nondiscriminatory  access  to  the  full 
range  of  functions  within  pre-ordering, 
ordering,  provisioning,  maintenance 
and  repair  and  billing  enjoyed  by  the 
incumbent  LEC.  Such 
nondiscriminatory  access  necessarily 
includes  access  to  the  functionality  of 
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any  internal  gateway  systems  the 
incumbent  employs  in  performing  the 
above  functions  for  its  own  customers. 
For  example,  to  the  extent  that  customer 
service  representatives  of  the  incumbent 
have  access  to  available  telephone 
numbers  or  service  interval  information 
during  customer  contacts,  the 
inciunltent  must  provide  the  same 
access  to  competing  providers. 
Obviously,  an  incumbent  that 
provisions  network  resources 
electronically  does  not  discharge  its 
obligation  under  section  251(c)(3)  by 
offering  competing  providers  access  that 
involves  human  intervention,  such  as 
facsimile-based  ordering. 

356.  We  recognize  that,  although 
technically  feasible,  providing 
nondiscriminatory  access  to  operations 
support  systems  functions  may  require 
some  modifications  to  existing  systems 
necessary  to  accommodate  such  access 
by  competing  providers.  Although,  as 
discussed  above,  many  incumbent  LECs 
are  actively  developing  these  systems, 
even  the  largest  and  most  advanced 
incumbent  LECs  have  not  completed 
interfaces  that  provide  such  access  to  all 
of  their  support  systems  functions.  State 
commissions  such  as  Georgia,  Illinois, 
and  Indiana,  however,  have  ordered  that 
such  access  be  made  available  to 
requesting  carriers  in  the  near  term.  As 
a  practical  matter,  the  interfaces 
developed  by  incumbents  to 
accommodate  nondiscriminatory  access 
will  likely  provide  such  access  for 
services  and  elements  beyond  a 
particular  state's  boundaries,  and  thus 
we  believe  that  requirements  for  such 
access  by  a  small  number  of  states 
representing  a  cross-section  of  the 
country  will  quickly  lead  to  incumbents 
providing  access  in  all  regions. 
357.  In  all  cases,  however,  we 
conclude  that  in  order  to  comply  fully 
with  section  251(c)(3)  an  incumbent 
LEG  must  provide,  upon  request, 
nondiscriminatory  access  to  operations 
support  systems  functions  for  pre- 
ordering,  ordering,  provisioning, 
maintenance  and  repair,  and  bilUng  of 
unbundled  network  elements  under 
section  251(c)(3)  and  resold  services 
under  section  251(c)(4).  Incumbent 
LEGs  that  ciurently  do  not  comply  with 
this  requirement  of  section  251(c)(3) 
must  do  so  as  expeditiously  as  possible, 
but  in  any  event  no  later  than  January 
1, 1997.  We  believe  that  the  record 
demonstrates  that  incumbent  LEGs  and 
several  national  standards-setting 
organizations  have  made  signiHcant 
progress  in  developing  such  access.  This 
progress  is  also  reflected  in  a  number  of 
states  requiring  competitor  access  to 
these  transactional  functions  in  the  near 
term.  Thus,  we  believe  that  it  is 


reasonable  to  expect  that  by  January  1, 
1997,  new  entrants  will  be  able  to 
compete  for  end  user  customers  by 
obtaining  nondiscriminatory  access  to 
operations  support  systems  functions. 

358.  We  have  considered  the 
economic  impact  of  our  rules  in  this 
section  on  small  incimibent  LECs.  For 
example,  RTC  urges  us  to  recognize  the 
differences  between  carriers  in  regards 
to  computerized  network  administration 
and  operational  interfaces.  Our 
requirement  of  nondiscriminatory 
access  to  operations  support  systems 
recognizes  that  different  incumbent 
LECs  possess  different  existing  systems. 
We  also  note,  however,  that  section 
251(f)  of  the  1996  Act  provides  relief  for 
certain  small  LECs  from  our  regulations 
implementing  section  251. 

359.  Ideally,  each  incumbent  LEG 
would  provide  access  to  support 
systems  through  a  nationally 
standardized  gateway.  Such  national 
standards  would  eliminate  the  need  for 
new  entrants  to  develop  multiple 
interface  systems,  one  for  each 
incumbent.  We  believe  that  the  progress 
made  by  standards-setting  organizations 
to  date  evidences  a  strong  national 
movement  toward  such  a  uniform 
standard.  For  example,  both  AT&T  and 
Bell  Atlantic  agree  that,  given     • 
appropriate  guidance  iirom  the 
Commission,  the  industry  can  achieve 
consensus  on  national  standards  such 
that  within  12  months  95%  of  all  inter- 
telecommunications  company 
transactions  may  be  processed  via 
nationally  standardized  electronic 
gateways. 

360.  In  order  to  ensure  continued 
progress  in  establishing  national 
standards,  we  propose  to  monitor 
closely  the  progress  of  industry 
organizations  as  they  implement  the 
rules  adopted  in  this  proceeding. 
Depending  upon  the  progress  made,  we 
will  make  a  determination  in  the  near 
future  as  to  whether  our  obligations 
under  the  1996  Act  require  us  to  issue 

a  separate  notice  of  proposed 
rulemaking  or  take  other  action  to  guide 
industry  efforts  at  arriving  at 
appropriate  national  standards  for 
access  to  operations  support  systems. 

6.  Other  Network  Elements 

a.  Background 

361.  In  the  NPRM,  we  requested 
comment  on  other  network  elements  the 
Commission  should  require  incuimbent 
LECs  to  unbundle.  We  tentatively 
concluded  that  "subscriber  numbers" 
and  "operator  call  completion  services" 
should  be  unbundled.  We  also,  under 
our  discussion  of  section  251(b)(3), 
sought  comment  on  nondiscriminatory 


access  to  telephone  numbers,  operator 
services,  and  directory  assistance. 

b.  Discussion 

(1)  Operator  Services  and  Directory 
Assistance 

362.  We  conclude  that  incumbent 
LEGs  are  under  the  same  duty  to  permit 
competing  carriers  nondiscriminatory 
access  to  operator  services  and  directory 
assistance  as  all  LEGs  are  under  section 
251(b)(3).  We  hirther  conclude  that,  if  a 
carrier  requests  an  incimibent  LEG  to 
unbundle  the  facilities  and 
functionalities  providing  operator 
services  and  directory  assistance  as 
separate  network  elements,  the 
incumbent  LEG  must  provide  the 
competing  provider  with 
nondiscriminatory  access  to  such 
facilities  and  functionalities  at  any 
technically  feasible  point.  We  believe 
that  these  facilities  and  functionalities 
are  important  to  facilitate  competition 
in  the  local  exchange  market.  Further, 
the  1996  Act  imposes  upon  BOGs,  as  a 
condition  of  entry  into  in-region 
interLATA  services  the  duty  to  provide 
nondiscriminatory  access  to  directory 
assistance  services  and  operator  call 
completion  services.  We  therefore 
conclude  that  unbundling  faciHties  and 
functionalities  providing  operator 
services  and  directory  assistance  is 
consistent  with  the  intent  of  Congress. 

363.  As  discussed  in  our  section  on 
nondiscriminatory  access  under  section 
251(b)(3),  the  provision  of 
nondiscriminatory  access  to  operator 
services  and  directory  assistance  must 
conform  to  the  requirements  of  section 
222,  which  restricts  carrier's  use  of 
GPNI.  In  particular,  access  to  directory 
assistance  and  underlying  directory 
information  does  not  require  incumbent 
LEGs  to  provide  access  to  unlisted  or 
unpublished  telephone  numbers,  or 
other  information  that  the  incumbent 
LEG'S  customer  has  requested  the  LEG 
not  to  make  available.  In  conforming  to 
section  222,  we  anticipate  that 
incumbent  LECs  will  provide  such 
access  in  a  maimer  that  will  protect 
against  the  inadvertent  release  of 
unlisted  customer  names  and  numbers. 

364.  We  note  that  several  competitors 
advocate  unbundling  the  facilities  and 
functionalities  providing  operator 
services  and  directory  assistance  from 
particular  resold  services  or  the 
unbundled  local  switching  element,  so 
that  a  competing  provider  can  provide 
these  services  to  its  customers 
supported  by  its  own  systems  rather 
than  those  of  the  incumbent  LEG.  Some 
incumbent  LEGs  argue  that  such 
unbundling,  however,  is  not  technically 
feasible  because  of  their  inability  to 
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route  individbal  end  user  calls  to 
multiple  systems.  We  find  that 
unbundhng  both  the  facilities  and 
functionalities  providing  operator 
services  and  directory  assistance  as 
separate  network  elements  will  be 
beneficial  to  competition  and  will  aid 
the  ability  of  Competing  providers  to 
differentiate  Oieir  service  from  the 
incumbent  LtCs.  We  also  note  that  the 
Illinois  Comi^ission  has  recently 
ordered  suchjaccess.  We  therefore  find 
that  incumbent  LECs  must  unbundle  the 
facilities  and  functionalities  providing 
operator  services  and  directory 
assistance  fro^n  resold  services  and 
other  unbundled  network  elements  to 
the  extent  teainically  feasible.  As 
discussed  above  in  our  section  on 
unbundled  svuntching,  we  require 
incumbent  L^Cs,  to  the  extent 
technically  feasible,  to  provide 
customized  r<>uting,  which  would 
include  such  routing  to  a  competitor's 
operator  serv  ces  or  directory  assistance 
platform. 

365.  We  ah  o  note  that  some 
competitors  ^k  access  to  operator 
services  and  directory  assistance  in 
order  to  serv^  their  own  customers. 
Some  of  thes^  parties  argue  that 
nondiscriminatory  access  to  such 
network  elements  requires  incumbent 
LECs  to  provide  rebranded  operator  call 
completion  services  and  directory 
assistance  to  the  competing  carrier's 
customers.  Incumbent  LECs  argue  that 
the  provision,  of  these  services  on  an 
unbranded  oi  rebranded  basis  is  not 
technically  feasible  because  of  their 
inability  at  the  operator  services  or 
directory  assistance  platforms  to 
identify  the  oarrier  serving  the  end  user. 
As  we  conclii  ded  in  our  discussion  on 
section  251(h)(3),  we  find  that 
incimibent  L(Cs  must  permit 
nondiscriminatory  access  to  both 
operator  services  and  directory 
assistance  in  khe  same  manner  required 
of  all  LECs.  We  make  no  finding  on  the 
technical  feasibility  of  providing 
branded  or  u|ibranded  service  to 
competitors  based  on  the  record  before 
us.  We  note,  however,  that  the  IlUnois 
Commission  has  ordered  incumbent 
LECs  to  provide  rebranded  operator  call 
completion  services  and  directory 
assistance  to  requesting  competitive 
carriers. 

366.  As  discussed  above,  incumbent 
LECs  must  pfovide  access  to  databases 
as  unbundle^  network  elements.  We 
find  that  the  |datal)ases  used  in  the 
provision  of  both  operator  call 
completion  gJBrvices  and  directory 
assistance  must  be  unbundled  by 
incumbent  L£Cs  upon  a  request  for 
access  by  a  competing  provider.  In 
particular,  the  directory  assistance 


database  must  be  unbundled  for  access 
by  requesting  carriers.  Such  access  must 
include  both  entry  of  the  requesting 
carrier's  customer  information  into  the 
database,  and  the  ability  to  read  such  a 
database,  so  as  to  enable  requesting 
carriers  to  provide  operator  services  and 
directory  assistance  concerning 
incumbent  LEC  customer  information. 
We  clarify,  however,  that  the  entry  of  a 
competitor's  customer  information  into 
an  incumbent  LECs  directory  assistance 
database  can  be  mediated  by  the 
incumbent  LEC  to  prevent  unauthorized 
use  of  the  database.  We  find  that  the 
arrangement  ordered  by  the  California 
Commission  concerning  the  shared  use 
of  such  a  database  by  Pacific  Bell  and 
GTE  is  one  possible  method  of 
providing  such  access. 

367.  Section  251(d)(2)(A}  requires  the 
Commission  to  consider  whether 
"access  to  such  network  elements  as  are 
proprietary  in  nature  is  necessary." 
Parties  generally  did  not  identify 
proprietary  concerns  with  unbundling 
access  to  operator  call  completion 
services  or  directory  assistance. 
Incumbent  LECs  generally  did  not  claim 
a  proprietary  interest  in  their  directory 
assistance  databases.  Many  parties 
contend  that  proprietary  interests 
leading  to  restrictions  on  use  or  sharing 
of  such  database  information  would 
injure  their  ability  to  compete 
effectively  for  local  service.  For  the 
reasons  described  below,  we  find  that 
access  to  the  systems  supporting  both 
operator  call  completion  services  and 
directory  assistance  is  necessAry  for  new 
entrants  to  provide  competing  local 
exchange  service. 

368.  Section  251(d)(2)(B)  requires  the 
Commission  to  consider  whether  "the 
failure  to  provide  access  to  such 
network  elements  would  impair  the 
ability  of  the  telecommunications 
carrier  seeking  access  to  provide  the 
services  that  it  seeks  to  offer."  Parties 
identified  access  to  operator  call 
completion  services  and  directory 
assistance  as  critical  to  the  provision  of 
local  service.  Therefore  we  conclude 
that  competitors'  ability  to  provide 
service  would  be  significantly  impaired 
if  they  did  not  have  access  to  incumbent 
LECs  operator  call  completion  services 
and  directory  assistance. 

(2)  Subscriber  Numbers 

369.  Some  commenters  argue  that  the 
Commission  should  require  incumbent 
LECs  to  unbundle  access  to  subscriber 
numbers.  We  conclude  that  no 
Commission  action  under  section 
251(b)(3)  is  required  at  this  time  to 
ensure  nondiscriminatory  access  to 
subscriber  numbers.  Issues  regarding 
access  to  subscriber  numbers  will  be 


addressed  by  our  implementation  of 
section  251(e). 

VI.  Methods  of  Obtaining 
Interconnection  and  Access  to 
Unbundled  Elements 

370.  In  this  section,  we  address  the 
means  of  achieving  interconnection  and 
access  to  unbundled  network  elements 
that  inc'jrnbent  LECs  are  required  to 
make  available  to  requesting  carriers. 

A.  Overvisw       ^■ 

1.  Background 

371.  Section  251(c)(2)  requires 
incumbent  LECs  to  provide 
interconnection  with  the  LECs  network 
"for  the  facilities  and  equipment  of  any 
requesting  telecommunications  carrier." 
Section  251(c)(6)  imposes  upon 
incumbent  LECs  "the  duty  to  provide 

*  *  *  for  physical  collocation  of 
equipment  necessary  for 
interconnection  or  access  to  unbundled 
network  elements  at  the  premises  of  the 
(LECl,  except  that  the  carrier  may 
provide  for  virtual  collocation  if  the 
(LEC)  demonstrates  to  the  State 
commission  that  physical  collocation  is 
not  practical  for  technical  reasons  or 
because  of  space  Umitations."  In  the 
NPRM,  we  noted  that  section  251(c)(6) 
does  not  expressly  limit  the 
Commission's  authority  under  section 
251(c)(2)  to  establish  rules  requiring 
incumbent  LECs  to  make  available  a 
variety  of  methods  of  interconnection, 
except  in  situations  where  the 
incumbent  can  demonstrate  to  the  State 
commission  that  physical  collocation  is 
not  practical  for  technical  reasons  or 
space  limitations.  We  tentatively 
concluded  that  the  Commission  has  the 
authority  to  require  any  reasonable 
method  of  interconnection,  including 
physical  collocation,  virtual  collocation, 
and  meet  point  interconnection 
arrangements.  Under  the  Commission's 
Expanded  Interconnection  rules,  LECs 
are  not  required  to  offer  a  collocating 
carrier  a  choice  between  physical  and 
virtual  collocation.  Special  Access 
Order,  57  FR  54323  (November  18, 
1992);  Switched  Tmnsport  Order,  58  FR 
48756  (September  17, 1993);  see  also 
Physical  Collocation  Designation  Order, 
8  FCC  Red  4589  (under  our  Expanded 
Interconnection  rules,  LECs  must 
provide  virtual  collocation  where: 
virtual  collocation  is  available  on  an 
intrastate  basis;  a  LEC  has  negotiated  an 
interstate  virtual  collocation 
arrangement;  LECs  are  exempted  from 
providing  physical  collocation  because 
of  space  constraints;  or  a  state 
commission  has  granted  a  waiver).  Also, 
see  Section  VI.B.l.b.  regarding  the 
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definitions  of  physical  and  virtual 
collocation. 

2.  Discussion 

372.  We  conclude  that,  under  sections 
251(c)(2)  and  251(c)(3),  any  requesting 
carrier  may  choose  any  method  of 
technically  feasible  interconnection  or 
access  to  unbundled  elements  at  a 
particular  point.  Section  251(c)(2) 
imposes  an  interconnection  duty  at  any 
technically  feasible  point;  it  does  not 
limit  that  duty  to  a  specific  method  of 
interconnection  or  access  to  unbundled 
elements. 

373.  Physical  and  virtual  collocation 
are  the  only  methods  of  interconnection 
or  access  specifically  addressed  in 
section  251.  Under  section  251(c)(6), 
incumbent  LECs  are  under  a  duty  to 
provide  physical  collocation  of 
equipment  necessary  for 
interconnection  unless  the  LEG  can 
demonstrate  that  physical  collocation  is 
not  practical  for  technical  reasons  or 
because  of  space  limitations.  In  that 
event,  the  incumbent  LEG  is  still 
obligated  to  provide  virtual  collocation 
of  interconnection  equipment.  Under 
section  251,  the  only  limitation  on  an 
incumbent  LEG's  duty  to  provide 
interconnection  or  access  to  unbundled 
elements  at  any  technically  feasible 
point  is  addressed  in  section  251(c)(6) 
regarding  physical  collocation.  Unless  a 
LEG  can  establish  that  the  speciBc 
technical  or  space  limitations  in 
subsection  (c)(6)  are  met  with  respect  to 
physical  collocation,  we  conclude  that 
incumbent  LEGs  must  provide  for  any 
technically  feasible  method  of 
interconnection  or  access  requested  by  a 
competing  carrier,  including  physical 
collocation.  If,  for  example,  we 
interpreted  section  251(c)(6)  to  limit  the 
means  of  interconnection  available  to 
requesting  carriers  to  physical  and 
virtual  collocation,  the  requirement  in 
section  251(c)(2)  that  interconnection  be 
made  available  "at  any  technically 
feasible  point"  would  be  narrowed 
dramatically  to  mean  that 
interconnection  was  required  only  at 
points  where  it  was  technically  feasible 
to  collocate  equipment.  We  are  not 
pursuaded  that  Gongress  intended  to 
limit  interconnection  points  to  locations 
only  where  collocation  is  possible. 

374.  Section  251(c)(6)  provides  the 
Gommission  with  explicit  authority  to 
mandate  physical  collocation  as  a 
method  of  providing  interconnection  or 
Access  to  unbundled  elements.  Such 
authority  was  previously  found  lacking 
by  the  U.S.  Gourt  of  Appeals  for  the  D.G. 
Gircuit  in  Bell  Atlantic  v.  FCC,  (Bell 
Atlantic  Telephone  Companies  v.  FCC, 
24  F.3d  1441  (D.G.  Gir.  1994)  (Bell 
Atlantic  v.  FGG)),  which  was  decided 


prior  to  enactment  of  the  1996  Act. 
While  section  251(c)(6)  limits  an 
incumbent  LEG's  duty  to  provide 
physical  collocation  in  certain 
circiunstances,  we  find  that  it  does  not 
limit  our  authority  to  require,  under 
sections  251  (c)(2)  and  (c)(3),  the 
provision  of  virtual  collocation.  We  note 
that  under  oiu  Expanded 
Interconnection  rules,  that  were 
amended  subsequent  to  the  Bell  Atlantic 
decision,  competitive  entrants  using 
physical  collocation  were  required  by 
many  inciunbent  LECs  to  convert  to 
vihual  collocation.  If  the  Gommission 
concluded  that  subsection  (c)(6)  places 
a  limitation  on  our  authority  to  require 
virtual  collocation,  competitive 
providers  would  be  required  to 
undertake  costly  and  burdensome 
actions  to  convert  back  to  physical 
collocation  even  if  they  were  satisfied 
with  existing  virtual  collocation 
arrangements.  We  conclude  that 
Gongress  did  not  intend  to  impose  such 
a  burden  on  requesting  carriers  that 
wish  to  continue  to  use  virtual 
collocation  for  purposes  of  section 
251(c).  Further,  the  record  indicates  that 
this  requirement  would  be  costly  and 
would  delay  competition.  In  short,  we 
conclude  that,  in  enacting  section 
251(c)(6),  Gongress  intended  to  expand 
the  interconnection  choices  available  to 
requesting  carriers,  not  to  restrict  them. 

375.  We  also  conclude  that  requiring 
incumbent  LEGs  to  provide  virtual 
collocation  and  other  technically 
feasible  methods  of  interconnection  or 
access  to  unbundled  elements  is 
consistent  with  Gongress'  desire  to 
facilitate  entry  into  the  local  telephone 
market  by  competitive  carriers.  In 
certain  circumstances,  competitive 
carriers  may  find,  for  example,  that 
virtual  collocation  is  less  costly  or  more 
efficient  than  physical  collocation.  We 
believe  that  this  may  be  particularly  true 
for  small  carriers  which  lack  the ' 
financial  resources  to  physically 
collocate  equipment  in  a  large  number 
of  incumbent  LEG  premises.  Moreover, 
since  requesting  carriers  will  bear  the 
costs  of  other  methods  of 
interconnection  or  access,  this  approach 
will  not  impose  an  undue  burden  on  the 
incumbent  LEGs. 

376.  Gonsistent  with  this  view,  other 
methods  of  technically  feasible 
interconnection  or  access  to  inciunbent 
LEG  networks,  such  as  meet  point 
arrangements,  in  addition  to  virtual  and 
physical  collocation,  must  be  available 
to  new  entrants  upon  request.  See 
Teleport  comments  at  26-30;  see  also 
Washington  Utilities  and  Transportation 
Gommission,  Fourth  Supplemental 
Order  Rejecting  Tariff  Filings  and 
Ordering  Refiling;  Granting  Gomplaints, 


in  Part,  (Washington  Commission  Oct. 
31, 1995),  Docket  No.  UT-941464,  at  45; 
Application  of  Electric  Lightwave,  Inc., 
MFS  Intelnet  of  Oregon,  Inc.,  and  MCI 
Metro  Access  Transmission  Services, 
Inc.,  Public  Utility  Gommission  of 
Oregon  Order,  Order  No.  96-021, 
(Oregon  Commission  Jan.  12, 1996),  at 
68-69;  Rules  for  Telecommunications 
InteKonnection  and  Unbundling, 
Arizona  Corporation  Commission  Order, 
Decision  No.  59483,  (Arizona 
Commission  Jan.  11, 1996),  Proposed 
Rule  Rl  4-2-1 303  (Attachment  E 
hereto).  Meet  point  arrangements  (or 
mid-span  meets),  for  example,  are 
commonly  used  between  neighboring 
LEGs  for  the  mutual  exchange  of  traffic, 
and  thus,  in  general,  we  believe  such 
arrangements  are  technically  feasible. 
The  Michigan  Gommission  recently 
required  Ameritech  to  provide  meet 
point  interconnection.  Michigan  Public 
Service  Commission,  Case  No.  U-10860 
(Michigan  June  5, 1996)  at  18  n. 4. 
Further,  although  the  creation  of  meet 
point  arrangements  may  require  some 
build  out  of  facilities  by  the  incumbent 
LEG,  we  believe  that  such  arrangements 
are  within  the  scope  of  the  obligations 
imposed  by  sections  251(c)(2)  and 
251(c)(3).  in  a  meet  point  arrangement, 
the  "point"  of  interconnection  for 
purposes  of  sections  251(c)(2)  and 
251(c)(3)  remains  on  "the  local 
exchange  carrier's  network"  (e.g.,  main 
distribution  firame,  trunk-side  of  the 
switch),  and  the  limited  build-out  of 
facilities  from  that  point  may  then 
constitute  an  accommodation  of 
interconnection.  In  a  meet  point 
arrangement  each  party  pays  its  portion 
of  the  costs  to  build  out  the  facilities  to 
the  meet  point.  We  believe  that, 
although  the  Gommission  has  authority 
to  require  incumbent  LECs  to  provide 
meet  point  arrangements  upon  request, 
such  an  arrangement  only  makes  sense 
for  interconnection  pursuant  to  section 
251(c)(2)  but  not  for  unbundled  access 
under  section  251(c)(3).  New  entrants 
will  request  interconnection  pursuant  to 
section  251(c)(2)  for  the  purpose  of 
exchanging  traffic  with  incumbent 
LEGs.  In  this  situation,  the  incumbent 
and  the  new  entrant  are  co-carriers  and 
each  gains  value  from  the 
interconnection  arrangement.  Under 
these  circumstances,  it  is  reasonable  to 
require  each  party  to  bear  a  reasonable 
portion  of  the  economic  costs  of  the 
arrangement.  In  an  access  arrangement 
pursuant  to  section  251(c)(3),  however, 
the  interconnection  point  will  be  a  part 
of  the  new  entrant's  network  and  will  be 
used  to  carry  traffic  from  one  element  in 
the  new  entrant's  network  to  another. 
We  conclude  that  in  a  section  251(c)(3) 
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access  situation,  the  new  entrant  should 
pay  all  of  tl^e  economic  costs  of  a  meet 
point  arrantement.  Regarding  the 
distance  from  an  incumbent  LEC's 
premises  that  an  incumbent  should  be 
required  to  build  out  facilities  for  meet 
point  arrangements,  we  believe  that  the 
parties  and  istate  commissions  are  in  a 
better  position  than  the  Commission  to 
determine  the  appropriate  distance  that 
would  con^itute  the  required 
reasonable  Accommodation  of 
interconne<ition. 

377.  Finally,  in  accordance  with  our 
interpretation  of  the  term  "technically 
feasible,"  v^e  conclude  that,  if  a 
particular  itethod  of  interconnection  is 
currently  epployed  between  two 
networks,  or  has  been  used  successfully 
in  the  past,  a  rebuttable  presumption  is 
created  that  such  a  method  is 
technicallylfiBasible  for  substantially 
similar  network  architectures. 
Moreover,  because  the  obligation  of 
incumbent  L£Cs  to  provide 
interconne<ition  or  access  to  unbundled 
elements  by  any  technically  feasible 
means  arises  from  sections  251(c)(2)  and 
251(c)(3),  We  conclude  that  incumbent 
LECs  bear  the  burden  of  demonstrating 
the  technical  infeasibility  of  a  particular 
method  of  ftiterconnection  or  access  at 
any  individual  point. 

B.  Collocation 

1.  Collocation  Standards 

a.  Adoption  of  National  Standards 

(1)  Backgniind 

378.  In  the  NPRM  we  tentatively 
concluded  ihat  we  should  adopt 
national  rules  for  virtual  and  physical 
coUocationl  This  tentative  conclusion 
was  based  tn  the  beUef  that  national 
standards  would  help  to  speed  the 
development  of  competition.  We  also 
sought  contment  on  specihc  national 
standards  that  we  might  adopt,  and  on 
whether  anV  specific  state  approaches 
would  serve  as  an  appropriate  model. 

(2)  EHscusslon 

379.  We  conclude  that  we  should 
adopt  explicit  national  rules  to 
implement  the  collocation  requirements 
of  the  199a  Act.  We  find  that  specific 
rules  defining  minimum  requirements 
for  nondisqriminatory  collocation 
arrangements  will  remove  barriers  to 
entry  by  potential  competitors  and 
speed  the  development  of  competition. 
Our  experii  jnce  in  the  Expanded 
Interconne -Aion  proceeding  indicates 
that  incum  sent  LECs  have  an  economic 
incentive  to  interpret  regulatory 
ambiguitiei  ( to  delay  entry  by  new 
competitor  s.  Our  review  of  the  LECs' 
initial  physical  and  virtual  collocation 
tariffs  raised  significant  concerns 


regarding  the  implementation  of  our 
Expanded  Interconnection  requirements 
and  resulted  in  the  designation  of 
numerous  issues  for  investigation.  The 
Commission  has  not  yet  reached 
decisions  on  most  of  these  issues, 
though  it  has  found  that  certain  rates  for 
virtual  collocation  were  unlawful.  We 
and  the  states  should  therefore  adopt,  to 
the  extent  possible,  specific  and 
detailed  collocation  rules.  We  find, 
however,  that  states  should  have 
flexibility  to  apply  additional 
collocation  requirements  that  are 
otherwise  consistent  with  the  1996  Acl 
and  our  implementing  regulations. 

b.  Adoption  of  Expanded 
/nterconnection  Terms  and  Conditions 
for  Physical  and  Virtual  Collocation 
Under  Section  251 

(1)  Backgroimd 

380.  In  our  Expanded  Interconnection 
proceeding,  we  required  LECs  to  offer 
expanded  interconnection  to  all 
interested  parties,  which  allowed 
competitors  and  end  users  to  terminate 
their  own  special  access  and  switched 
transport  access  transmission  faciUties 
at  LEC  central  offices.  Expanded 
Interconnection  with  Local  Telephone 
Company  Facilities.  First  Report  and 
Order,  57  FR  54323  (November  18. 

1992)  (Special  Access  Order),  vacated  in 
part  and  remanded,  Bell  Atlantic,  24 
F.3d  1441  (1994);  First  R  consideration. 
57  FR  62481  (December  31, 1992); 
vacated  in  part  and  remanded.  Bell 
Atlantic,  24  F.3d  1441;  Second 
Reconsideration,  58  FR  48752 
(September  17, 1993);  Second  Report 
and  Order,  58  FR  48756  (September  17, 

1993)  (Switched  Transport  Order), 
vacated  in  part  and  remanded.  Bell 
Atlantic  Telephone  Cos..  v.  FCC.  24  F.3d 
1441;  Remand  Order.  9  FCC  Red  5154 
(1994)  (Virtual  Collocation  Order), 
remanded  for  consideration  of  1996  Act, 
Pacific  Bell,  et  al.  v.  FCC,  81  F.3d  1147 
(1996)  (collectively  referred  to  as 
Expanded  Interconnection).  Interstate 
access  is  a  service  traditionally  provided 
by  local  telephone  companies  and 
enables  IXCs  and  other  customers  to 
originate  and  terminate  interstate 
telephone  traffic.  Special  access  is  a 
form  of  interstate  access  that  uses 
dedicated  transmission  fines  between 
two  points,  without  switching  the  traffic 
on  those  Unes.  Switched  transport  is 
another  form  of  interstate  access 
comprising  the  transmission  of  traffic 
between  interexchange  carriers'  (or 
other  customers')  points  of  presence  and 
local  telephone  companies'  end  offices, 
where  the  traffic  is  switched  and  routed 
to  end  users.  We  required  Tier  1  LECs 
to  offer  physical  collocation,  with  the 


interconnecting  party  paying  the  LEC 
for  central  office  floor  space.  (Tier  1 
LECs  are  local  exchange  carriers  having 
$100  million  or  more  in  "total  company 
annual  regulated  revenues." 
Commission  Requirements  for  Cost 
Support  Material  to  be  Filed  with  1990 
Annual  Access  Tariffs,  5  FCC  Red  1364, 
1364  (Com.  Car.  Bur.  1990)).  We 
required  that  LECs  provide  space  to 
interested  parties  on  a  first-come  first- 
served  basis,  and  that  they  provide 
virtual  collocation  when  space  for 
physical  collocation  is  exhausted. 
Under  virtual  collocation, 
interconnectors  are  allowed  to  designate 
central  office  transmission  equipment 
dedicated  to  their  use,  as  well  as  to 
monitor  and  control  their  circuits 
terminating  in  the  LEC  central  officio. 
Interconnectors,  however,  do  not  pay  for 
the  incimibent's  floor  space  under 
virtual  collocation  arrangements  and 
have  no  right  to  enter  the  LEC  central 
office.  Under  our  virtual  collocation 
requirements,  LECs  must  install, 
maintain,  and  repair  interconnector- 
designated  equipment  under  the  same 
intervals  and  with  the  same  or  better 
failure  rates  for  the  performance  of 
similar  functions  for  comparable  LEC 
equipment. 

381.  In  the  Expanded  Interconnection 
proceeding,  we  required  the  LECs  to  file 
tariffs  to  implement  our  virtual  and 
physical  collocation  requirements.  Our 
initial  review  of  the  LECs'  tariffs  raised 
significant  concerns  regarding  the  LECs* 
provision  of  physical  and  virtual 
collocation.  Consequently,  the  Bureau 
partially  suspended  the  rates  proposed 
by  many  of  the  LECs  and  allowed  these 
rates  to  take  effect  subject  to 
investigation  and  an  accounting  order. 

382.  In  1994.  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  foimd  that  the  FCC  lacked  the 
authority  under  section  201  of  the  1934 
Communications  Act  to  require  physical 
collocation  and  remanded  all  other 
issues  to  the  Commission.  Bell  Atlantic 
v.  FCC,  24  F.3d  1441.  On  remand,  we 
adopted  rules  for  both  special  access 
and  svsritched  transport  that  required 
LECs  to  provide  either  virtual  or 
physical  collocation,  at  the  LECs' 
option.  Those  rules  currently  are  in 
place,  although  the  court  of  appeals 
remanded  the  Remand  Order  to  us  to 
consider  the  impact  of  the  1996  Act  on 
those  rules.  Pacific  Bell  et  al.  v.  FCC,  81 
F.3d  1147  (D.C.  Cir.  1996).  As  discussed 
below,  we  find  that  the  1996  Act  does   ' 
not  supplant  or  otherwise  alter  our 
Expanded  Interconnection  rules  for 
interstate  interconnection  services 
provided  pursuant  to  section  201  of  the 
Communications  Act.  In  the  1996  Act, 
Congress  specifically  directed 
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incumbent  LECs  to  provide  physical 
collocation  for  interconnection  and 
access  to  unbundled  network  elements, 
absent  technical  or  space  constraints, 
pursuant  to  section  251(c)(6)  of  the 
Communications  Act. 

383.  We  sought  ccnnment  in  the 
NPRM  on  whether,  for  purposes  of 
implementing  physical  and  virtual 
collocation  under  section  251,  we 
should  readopt  the  standards  set  out  in 
our  Expanded  Interconnection 
proceeding  and,  if  so,  how  to  adapt 
those  standards  to  reflect  the  new 
statutory  requirements  and  other  policy 
considerations  of  the  1996  Act. 

(2)  Discussion 

384.  We  conclude  that  we  should 
adopt  the  existing  Expanded 
Interconnection  requirements,  with 
some  modifications,  as  the  rules 
applicable  for  collocation  under  section 
251.  Those  rules  were  established  on  the 
basis  of  an  extensive  record  in  the 
Expanded  Interconnection  proceeding, 
and  are  largely  consistent  with  the 
requirements  of  section  251(c)(6). 
Adoption  of  those  requirements  for 
purposes  of  collocation  under  section 
251,  moreover,  has  substantial  support 
in  the  record  of  this  proceeding.  Thus, 
the  standards  established  for  physical 
and  virtual  collocation  in  our  Expanded 
Interconnection  proceeding  will 
generally  apply  to  collocation  under 
section  251.  The  most  significant 
requirements  of  Expanded 
Interconnection  are  specifically  set  out 
in  rules  we  adopt  here.  We  address 
pricing  and  rate  structure  issues 
separately,  in  section  Vn  below. 

385.  We  find,  however,  that  certain 
modifications  to  our  Expanded 
Interconnection  requirements  are 
necessary  to  account  for  specific 
provisions  of  section  251(c)(6)  and 
service  arrangements  that  differ  from 
those  contemplated  in  our  Expanded 
Interconnection  orders.  For  example, 
the  Expanded  Interconnection 
requirements  apply  to  Tier  1  LECs  that 
are  not  NECA  pool  members,  and 
section  251  applies  to  "incumbent 
LECs,"  though  there  is  an  exemption  for 
certain  rural  carriers.  Expanded 
Interconnection  also  allows  end-users  to 
interconnect  their  equipment,  while 
section  251  requires  that 
interconnection  and  access  to 
unbundled  network  elements  be 
provided  to  "any  requesting 
telecommunications  carrier." 
Accordingly,  we  set  forth  below  several 
modifications  to  the  terms  and 
conditions  for  collocation  as  they  are 
described  in  our  Expanded 
Interconnection  oTders  for  application 
in  implementing  section  251.  We 


believe  that,  in  light  of  the  expedited 
statutory  time  frame  for  this  rulemaking 
and  limited  record  addressing  the 
specific  terms  and  conditions  for 
collocation  under  section  251  in  this 
proceeding,  it  would  be  impractical  and 
imprudent  to  develop  a  lai^e  number  of 
new  substantive  collocation 
requirements  in  this  order.  We  may 
consider  the  need  for  additional  or 
different  requirements  in  a  subsequent 
proceeding,  if  we  determine  that  such 
action  is  warranted. 

386.  The  most  significant  difl^erence 
between  the  Expanded  Interconnection 
rules  and  the  collocation  rules  we  adopt 
to  implement  the  1996  Act  concerns  the 
collocation  tariffing  requirement.  As 
discussed  below,  the  1996  Act  does  not 
require  that  collocation  be  federally 
tariffed.  We  thus  do  not  adopt,  under 
section  251,  the  Expanded 
Interconnection  tariffing  requirements 
originally  adopted  under  section  201  for 
physical  and  virtual  collocation.  The 
existing  tariffing  requirements  of 
Expanded  Interconnection  for  interstate 
special  access  and  switched  transport 
will  continue  to  apply  for  use  by 
customers  that  wish  to  subscribe  to 
those  interstate  services. 

387.  We  reject  SBC's  contention  that 
we  may  not  adopt  any  terms  and 
conditions  in  this  proceeding  that  diff^er 
firom  those  in  the  Expanded 
Interconnection  proceeding.  SBC  argues 
that  Congress  intended,  in  section 
251(c)(6),  to  use  the  term  "physical 
collocation"  as  a  term  of  art,  and 
thereby  to  adopt  wholesale  the  terms 
and  conditions  for  physical  collocation 
that  the  Commission  adopted  in  the 
Expanded  Interconnection  proceeding. 
A  variety  of  terms  and  conditions  for 
physical  collocation  are  possible  and 
section  251(c)(6)  makes  no  reference  to 
the  Commission's  decisions  on  these 
issues  in  the  Expanded  Interconnection 
proceeding.  If  Congress  had  intended  to 
readopt  those  rules  wholesale  without 
permitting  the  Commission  any 
flexibiUty  in  the  matter,  we  believe  that 
Congress  would  have  been  more  explicit 
rather  than  merely  using  the  phrase 
"physical  collocation."  Thus,  we 
believe  that  we  can  and  should  modify 
our  preexisting  standards,  as  set  forth 
below,  for  purposes  of  implementing  the 
provisions  of  section  251(c)(6).  In  the 
following  sections  (c.-i.)  we  address 
comments  filed  by  interested  parties 
concerning  application  of  our  existing 
Expanded  Interconnection  requirements 
for  purposes  of  collocation  under 
section  251.  (In  a  number  of  instances, 
we  decline  to  adopt  proposals  for 
modifications  to  our  Expanded 
Interconnection  requirements.) 


388.  Finally,  our  experience 
reviewing  the  tariffs  that  incumbent 
LECs  filed  to  implement  our 
requirements  for  physical  and  virtual 
collocation  suggests  that  rates,  terms, 
and  conditions  under  which  inciunbent 
LECs  propose  to  provide  these 
arrangements  pursuant  to  section 
251(c)(6)  bear  close  scrutiny.  We 
strongly  urge  state  commissions  to  be 
vigilant  in  their  review  of  such 
arrangements.  Some  areas  our 
investigations  have  found  problematic 
in  the  past  include  channel  assignment, 
letters  of  agency,  charges  for  repeaters, 
and  placement  of  point-of-termination 
bays.  We  will  review  this  issue  and 
revise  our  requirements  as  necessary. 

c.  The  Meaning  of  the  Term  "Premises" 
(1)  Background 

389.  In  the  Expanded  Interconnection 
proceeding,  we  required  collocation  at 
end  offices,  serving  wire  centers,  and 
tandem  switches,  as  well  as  at  remote 
distribution  nodes  and  any  other  points 
that  the  LEC  treats  as  a  "rating  point." 
A  rating  point  is  a  point  used  in 
calculating  the  length  of  interoffice 
special  access  Unks.  Section  251(c)(6) 
requires  physical  collocation  "at  the 
premises  of  the  local  exchange  carrier." 
In  the  NPRM,  we  tentatively  concluded 
that  the  term  "premises"  includes,  in 
addition  to  LEC  central  offices  and 
tandem  offices,  all  buildings  or  similar 
structures  owned  or  leased  by  the 
incumbent  LEC  that  house  LEC  network 
facilities.  We  sought  comment  on 
whether  structures  that  house  LEC 
network  faciUties  on  public  rights-of- 
way,  such  as  vaults  containing  loop 
concentrators  or  similar  structures, 
should  be  deemed  to  be  LEC 
"premises." 

(2)  Discussion 

390.  The  1996  Act  does  not  address 
the  definition  of  premises,  nor  is  the 
term  discussed  in  the  legislative  history. 
Therefore,  we  look  to  the  purposes  of 
the  1996  Act  and  general  uses  of  the 
term  "premises"  rn  other  contexts  in 
order  to  define  this  term  for  purposes  of 
section  251(c)(6).  The  term  "premises" 
is  defined  in  varying  ways,  according  to 
the  context  in  which  it  is  used.  In  light 
of  the  1996  Act's  procompetitive 
purposes,  we  find  that  a  broad 
definition  of  the  term  "premises"  is 
appropriate  in  order  to  permit  new 
entrants  to  collocate  at  a  broad  range  of 
points  under  the  incumbent  LECs 
control.  A  broad  definition  will  allow 
collocation  at  points  other  than  those 
specified  for  collocation  under  the 
existing  Expanded  Interconnection 
requirements.  We  find  that  this  result  is 
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appropriate  because  the  purposes  of 
physical  andj  virtual  collocation  under 
section  251  *e  broader  than  those 
established  in  the  Expanded 
Interconnection  proceeding.  We 
therefore  interpret  the  term  "premises" 
broadly  to  include  LEG  central  offices, 
serving  wire  centers  and  tandem  offices, 
as  well  as  all  buildings  or  similar 
structures  ovjrned  or  leased  by  the 
incumbent  LEG  that  house  LEG  network 
facilities.  We  also  treat  as  incumbent 
LEG  premises  any  structures  that  house 
LEG  networl?  facilities  on  public  rights- 
of-way,  such  as  vaults  containing  loop 
concentrators  or  similar  structures. 

391.  As  discussed  below,  we  conclude 
that  section  251(c)(6)  requires 
collocation  qnly  where  technically 
feasible.  In  l^ght  of  this  conclusion,  we 
find  that  adttotion  of  a  definition  of 
"premises"  that  depends  on  whether 
interconnection  or  access  to  unbundled 
network  elements  at  a  particular  point  is 
"technically  feasible,"  as  suggested  by 
Ameritech  atid  Pacific  Telesis,  would  be 
superfluous.  We  also  conclude  that  it  is 
not  appropriate  to  adopt  a  definition  of 
"premises,"  ias  suggested  by  several 
parties,  that  is  dependent  on  whether  it 
is  "practical"  to  collocate  equipment  at 
a  particular  point.  We  note  however, 
that  neither  physical  nor  virtual 
collocation  is  required  at  points  where 
not  technically  feasible.  We  therefore 
decline  to  adopt  specific  requirements 
regarding  collocation  at  particular 
points  in  th^  LEG  network,  as  suggested 
by  GVNW  aad  others.  Because 
collocation  is  only  required  where 
technically  (easible,  the  approach  we 
here  adopt  will  enable  competitors  to 
take  advantage  of  opportunities  to 
collocate  equipment  without  imposii^ 
undue  burdens  on  incumbent  LEGs, 
whether  lar^e  or  small. 

392.  We  a)so  address  the  impact  on 
small  incunjbent  LEGs.  For  example,  the 
Rural  Tel.  Gbalition  asks  that 
interconnection  and  collocation  points 
be  establish^  in  a  flexible  manner.  We 
have  considered  the  economic  impact  of 
our  rules  in  this  -section  on  small 
incimibent  LEGs.  For  example,  we  do 
not  adopt  rigid  requirements  for 
locations  where  collocation  must  be 
provided.  Incumbent  LEGs  are  not 
required  to  physically  collocate 
equipment  m  locations  where  not 
practical  for  technical  reasons  or 
because  of  ^ace  limitations,  and  virtual 
collocation  is  required  only  where 
technically  feasible.  We  also  note, 
however,  that  section  251(f)  of  the  1996 
Act  provide  relief  to  certain  small  LEGs 
from  our  re  (ulations  implementing 
section  251 


d.  GoUocation  Eqmpment 

(1)  Background 

393.  In  the  Expanded  Interconnection 
proceeding,  we  allowed  collocation  for 
central  office  equipment  needed  to 
terminate  basic  transmission  facilities 
between  LEG  central  offices  and  third- 
party  premises.  Acceptable  equipment 
included  optical  terminating  equipment 
and  multiplexers.  We  did  not  require 
the  LEGs  to  permit  collocation  of 
enhanced  services  equipment  or 
customer  premises  equipment  because 
such  equipment  was  not  necessary  to 
foster  competition  in  the  provision  of 
basic  transmission  services.  We  also  did 
not  require  LEGs  to  allow  the 
collocation  of  switches.  Section 
251(c)(6)  requires  incumbent  LEGs  to 
allow  collocation  of  "equipment 
necessary  for  interconnection  or  access 
to  unbundled  elements.  *  *  *"We 
sought  comment  in  the  NPRM  on  what 
types  of  equipment  competitors  should 
be  permitted  to  collocate  on  LEG 
premises. 

(2)  Discussion 

394.  We  believe  that  section  251(c)(6) 
generally  requires  that  incumbent  LEGs 
permit  the  collocation  of  equipment 
used  for  interconnection  or  access  to 
unbundled  network  elements.  Although 
the  term  "necessary,"  read  most  strictly, 
could       interpreted  to  mean 

"i        ^ensable,"  we  conclude  that  for 
thu  purposes  of  section  251(c)(6) 
"necessary"  does  not  mean 
"indispensable"  but  rather  "used"  or 
"useful."  This  interpretation  is  most 
likely  to  promote  fair  competition 
consistent  with  the  piuposes  of  the  Act. 
(We  note  that  this  view  is  consistent 
with  the  findings  of  the  Golorado 
Gommission.)  Golorado  Public  Utilities 
Gommission,  Proposed  Rules  Regarding 
Implementation  of  §§40-15-101  etseq.. 
Requirements  Relating  to 
Interconnection  and  Unbundling, 
Docket  No.  95R-556T,  (Golorado 
Gommission,  March  29, 1996)  at  19-20. 
Thus,  we  read  section  251(c)(6)  to  refer 
to  equipment  used  for  the  piupose  of 
interconnection  or  access  to  luibundled 
network  elements.  Cf.  National  Railroad 
Passenger  Corporation  v.  Eoston  and 
Maine  Corp.,  503  U.S.  407,  417  (1992) 
(upholding  the  IGG's  interpretation  of 
the  word  "required"  as  "useful  or 
appropriate,"  rather  than 
"indispensable");  McCulloch  v. 
Maryland,  4  Wheat.  316,  413  (1819) 
(Ghief  Justice  Marshall  read  the  word 
"necessary"  to  mean  "convenient,  or 
useful,"  rejecting  a  stricter  reading  of 
the  term).  Even  if  the  coUocator  could 
use  other  equipment  to  perform  a 
similar  function,  the  specified 


equipment  may  still  be  "necessary"  for 
interconnection  or  access  to  unbundled 
network  elements  under  section 
251(c)(6).  We  can  easily  imagine 
circumstances,  for  instance,  in  which 
alternative  equipment  would  perform 
the  same  function,  but  with  less 
efficiency  or  at  greater  cost.  A  strict 
reading  of  the  term  "necessary"  in  these 
circiunstances  could  allow  LEGs  to 
avoid  collocating  the  equipment  of  the 
interconnectors'  choosing,  thus 
undermining  the  procompetitive  • 
piuposes  of  the  1996  Act. 

395.  Gonsistent  with  this 
interpretation,  we  conclude  that 
transmission  equipment,  such  as  optical 
terminating  equipment  and 
multiplexers,  may  be  collocated  on  LEG 
premises.  We  also  conclude  that  LEGs 
should  continue  to  permit  collocation  of 
any  type  of  equipment  currently  being 
collocated  to  terminate  basic 
transmission  facilities  under  the 
Expanded  Interconnection 
requirements.  In  addition,  whenever  a 
telecommunications  carrier  seeks  to 
collocate  equipment  for  purposes  within 
the  scope  of  section  251(c)(6),  the 
inciunbent  LEG  shall  prove  to  the  State 
commission  that  such  equipment  is  not 
"necessary,"  as  we  have  defined  that 
term,  for  intercoimection  or  access  to 
unbundled  network  elements.  State 
commissions  may  designate  specific 
additional  types  of  equipment  that  may 
be  collocated  pursuant  to  section 
251(c)(6). 

396.  We  do  not  find,  however,  that 
section  251(c)(6)  requires  collocation  of 
equipment  used  to  provide  enhanced 
services,  contrary  to  the  arguments  of 
the  Association  of  Telemessaging 
Services  International.  We  also  decline 
to  require  incumbent  LEGs  to  allow 
collocation  of  any  equipment  without 
restriction.  Section  251(c)(6)  requires 
collocation  only  of  equipment 
"necessary  for  intercoimection  or  access 
to  imbimdled  elements."  Section 
251(c)(2)  requires  incumbent  LEGs  to 
provide  "interconnection"  for  the 
"transmission  and  routing  of  telephone 
exchange  service  and  exchange  access," 
and  section  251(c)(3)  requires 
incumbent  LEGs  to  provide  access  to 
imbundled  network  elements  "for  the 
provision  of  a  telecommunications 
service."  Section  251(c)(6)  therefore 
requires  incumbent  LEGs  to  provide 
physical  or  virtual  collocation  only  for 
equipment  "necessary"  or  used  for 
those  purposes.  We  find  that  section 
251(c)(6)  does  not  require  collocation  of 
equipment  necessary  to  provide 
enhanced  services.  We  declined  to 
require  collocation  of  enhanced  services 
equipment  in  our  Computer  ID  and  ONA 
proceedings.  See  Third  Computer 
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Inquiry,  Report  and  Order,  51  FR  24350 
(July  3. 1986);  Computer  III  Remand.  57 
FR  4373  (February  5,  1992).  Enhanced 
services  are  defined  as  services  that 
"employ  computer  processing 
applications  which  act  on  the  format, 
content,  code,  protocol  or  similar 
aspects  of  the  subscriber's  transmitted 
information;  provide  the  subscriber 
additional,  different,  or  restructured 
information;  or  involve  subscriber 
interaction  with  stored  information."  47 
CFR  §  64.702.  This  definition  appears 
not  to  include  the  provision  of 
"telecommunications  services."  See  47 
U.S.C.  §  153(43),  (46).  At  this  time,  we 
do  not  impose  a  general  requirement 
that  switching  equipment  be  collocated 
since  it  does  not  appear  that  it  is  used 
for  the  actual  interconnection  or  access 
to  unbimdled  network  elements.  We 
recognize,  however,  Uiat  modem 
technology  has  tended  to  blur  the  line 
between  switching  equipment  and 
multiplexing  equipment,  which  we 
permit  to  be  collocated.  We  expect,  in 
situations  where  the  functionality  of  a 
particular  piece  of  equipment  is  in 
dispute,  that  state  commissions  will  ' 
determine  whether  the  equipment  at 
issue  is  actually  used  for 
intercoimection  or  access  to  imbundled 
elements.  We  also  reserve  the  right  to 
reexamine  this  issue  at  a  later  date  if  it 
appears  that  such  action  would  further 
achievement  of  the  1996  Act's 
procompetitive  goals.  Finally,  because 
we  lack  an  adequate  record  on  the  issue, 
we  decline  to  adopt  AT&T's  proposal 
that  we  require  that  incumbent  LECs 
allow  collocated  equipment  to  be  used 
for  "hubbing."  AT&T  advocates 
requiring  LECs  to  allow  new  entrants  to 
"connect  additional  equipment  of  their 
own  to  their  collocated  equipment  in 
the  collocated  space." 

397.  In  response  to  WinStar's 
suggestion  that  we  require  collocation  of 
microwave  transmission  facilities,  we 
note  that  coUocation  of  microwave 
transmission  equipment  was  required 
where  reasonably  feasible  by  the  Special 
Access  Order.  We  also  require  the 
collocation  of  microwave  equipment 
under  section  251.  although  we  modify 
the  Expanded  Interconnection  standard 
we  adopt  under  section  251  for  when 
such  collocation  is  required  slightly  to 
conform  to  the  standard  for  the 
provision  of  physical  collocation  in 
section  251(c)(6).  We  therefore  require 
that  incumbent  LECs  allow  competitors 
to  use  physical  collocation  for 
microwave  transmission  facilities 
except  where  this  is  not  practical  for 
technical  reasons  or  because  of  space 
limitations,  in  which  case  virtual 


collocation  is  required  where 
technically  feasible. 

e.  Allocation  of  Space 

(1)  Background 

398.  In  the  Expanded  Interconnection 
proceeding,  we  required  LECs  to 
allocate  space  for  physical  collocation 
on  a  first-come,  first-served  basis.  We 
also  required  LECs  to  take  into  account 
interconnector  demand  for  collocation 
space  when  reconfiguring  space  or 
building  new  central  offices,  and  we 
found  that  imposing  reasonable 
restrictions  on  warehousing  of  space  by 
collocating  carriers  was  appropriate. 
The  NPRM  sought  comment  on  whether 
national  guidelines  would  deter 
anticompetitive  behavior  through  the 
manipulation  or  unreasonable  allocation 
of  space  by  either  incumbent  LECs  or 
new  entrants. 

(2)  Discussion 

399.  We  beUeve  that  incumbent  LECs 
have  the  incentive  and  capability  to 
impede  competitive  entry  by 
minimizing  the  amount  of  space  that  is 
available  for  collocation  by  competitors. 
Accordingly,  we  adopt  our  Expanded 
Interconnection  space  allocation  rules 
for  purposes  of  section  251,  except  as 
indicated  herein.  LECs  will  thus  be 
required  to  make  space  available  to 
requesting  carriers  on  a  first-come,  first- 
served  basis.  We  also  conclude  that 
coUocators  seeking  to  expand  their 
collocated  space  should  be  allowed  to 
use  contiguous  space  where  available. 
We  further  conclude  that  LECs  should 
not  be  required  to  lease  or  construct 
additional  space  to  provide  physical 
collocation  to  interconnectors  when 
existing  space  has  been  exhausted.  We 
find  such  a  requirement  unnecessary 
because  section  251(c)(6)  allows 
inciunbent  LECs  to  provide  virtual 
collocation  where  physical  collocation 
is  not  practical  for  technical  reasons  or 
because  of  space  limitations.  Consistent 
with  the  requirements  and  findings  of 
the  Expanded  Interconnection 
proceeding,  we  conclude  that 
incumbent  LECs  should  be  required  to 
take  collocator  demand  into  account 
when  renovating  existing  facilities  and 
constructing  or  leasing  new  facilities, 
just  as  they  consider  demand  for  other 
services  when  undertaking  such 
projects.  We  find  that  this  requirement 
is  necessary  in  order  to  ensure  that 
sufficient  collocation  space  will  be 
available  in  the  future.  We  decline, 
however,  to  adopt  a  general  rule 
requiring  LECs  to  file  reports  on  the 
status  and  planned  increase  and  use  of 
space.  State  commissions  will 
determine  whether  sufficient  space  is 


available  for  physical  collocation,  and 
we  conclude  that  they  have  authority 
under  the  1996  Act  to  require 
incumbent  LECs  to  file  such  reports.  We 
expect  individual  state  commissions  to 
determine  whether  the  filing  of  such 
reports  is  warranted. 

400.  We  also  agree  with  Pacific 
Telesis  that  restrictions  on  warehousing 
of  space  by  interconnectors  are 
appropriate.  Because  collocation  space 
on  incumbent  LEC  premises  may  be 
limited,  inefficient  use  of  space  by  one 
competitive  entrant  could  deprive 
another  entrant  of  the  opportunity  to 
collocate  facilities  or  expand  existing 
space.  In  the  Expanded  Interconnection 
proceeding,  we  allowed  "reasonable 
restrictions  on  warehousing  of  space," 
and  will  adopt  this  provision  for 
purposes  of  section  251.  As  discussed 
below,  we  also  adopt  measures  to 
ensure  that  incumbent  LECs  themselves 
do  not  imreasonably  "warehouse" 
space,  although  we  do  permit  them  to 
reserve  a  limited  amount  of  space  for 
specific  future  uses.  Incumbent  LECs, 
however,  are  not  permitted  to  set 
maximum  space  limitations  without 
demonstrating  that  space  constraints 
make  such  restrictions  necessary,  as 
such  maximum  limits  could  constrain  a 
collocator's  ability  to  provide  service 
efficiently. 

401.  We  also  address  the  impact  on 
small  incumbent  LECs.  For  example, 
GVNW  argues  that  we  should  require 
collocation  in  rural  areas  only  where 
there  is  space  available.  We  have 
considered  the  impact  of  our  rules  in 
this  section  on  small  incumbent  LECs 
and  do  not  require  physical  collocation 
at  any  point  where  there  is  insufficient 
space  available.  We  decline,  however,  to 
adopt  rules  regtu^ing  space  availability 
that  apply  differently  to  small,  rural 
carriers  because  the  rules  we  here  adopt 
are  sufficiently  flexible.  We  also  note, 
however,  that  section  251(f)  of  the  1996 
Act  provides  relief  to  certain  small  LECs 
from  our  regulations  implementing 
section  251. 

f.  Leasing  Transport  Facilities 

(1)  Background 

402.  Our  Expanded  Interconnection 
rules  require  LECs  to  provide 
collocation  for  the  purpose  of  allowing 
collocators  to  terminate  their  own 
transmission  facilities  for  special  access 
or  switched  transport  service.  We  did 
not  require  that  collocation  be  made 
available  for  other  purposes,  for 
example,  when  the  interconnecting 
party  wished  only  to  connect  incumbent 
LEC  transmission  facilities  to  collocated 
equipment.  We  sought  comment  in  the 
NPRM  on  whether  we  should  modify 
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the  standards  of  the  Expanded 
Interconnectipn  proceeding  in  light  of 
the  new  statutory  requirements  and 
disputes  that  ihave  arisen  in  the 
investigation!  regarding  the  incumbent 
'  LECs'  physical  and  virtual  collocation 
tariffs.  j 

(2)  Discussioi 

403.  Although  in  Expanded 
Interconnectmn  the  Commission 
required  that  interested  parties 
interconnect  collocated  equipment  with 
their  own  transmission  facilities,  we 
conclude  that  it  would  be  inconsistent 
with  the  provisions  of  the  1996  Act  to 
adopt  that  requirement  under  section 
251.  Rather,  we  conclude  that  a 
competitive  entrant  should  not  be 
required  to  bting  transmission  facilities 
to  LEC  premises  in  which  it  seeks  to 
collocate  facilities.  Entrants  should 
instead  be  permitted  to  collocate  and 
connect  equipment  to  unbundled 
network  transmission  elements  obtained 
from  the  inci^mbent  LEC.  The  purpose 
of  the  Expanded  Interconnection 
requirement  was  to  foster  competition 
in  the  market]  for  interstate  switched  and 
special  acces!  transmission  facilities. 
The  purposes  of  section  251  are  broader. 
Section  251(q)(3)  requires  that 
competitive  intrants  be  given  access  to 
imbundled  elements  and  that  they  be 
permitted  to  combine  such  elements. 
Prohibiting  competitors  from  connecting 
unbundled  network  elements  to  their 
collocated  equipment  would  appear 
contrary  to  tl^e  provisions  of  section 
251(c)(3).       j 

404.  Finally,  we  find  that  Bell 
Atlantic's  opbosition  to  this 
requirement  Is  without  merit.  Bell 
Atlantic  argues  that  coUocators  should 
be  required  ti  provide  their  own 
transmission  |facilities  because 
otherwise  neiv  entrants  could  compete 
without  providing  any  of  their  own 
facilities.  Section  251(c)(3)  specifically 
states  that  ui^undled  elements  are  to  be 
provided  in  a  manner  that  allows 
requesting  carriers  to  combine  elements 
in  order  to  p^vide  telecommunications 
service.  As  stated  above,  requiring 
collocators  t(|  supply  their  own 
transmission  facilities  would  amount  to 
a  prohibition  on  connecting  unbundled 
transmissionjfacilities  to  odier 
unbundled  elements  connected  to 
equipment  ir)  the  collocation  space. 
Although  suih  interconnection 
arrangement!  were  not  required  by  our 
Expanded  I  interconnection 
requirements,  we  conclude  that  they  are 
required  by  section  251  when  collocated 
equipment  is  used  to  achieve 
interconnection  or  access  to  unbundled 
network  eledients. 


g.  Co-Carrier  Cross-Connect 

(1)  Background 

405.  In  the  most  common  collocation 
configuration  under  existing 
requirements,  the  designated  physical 
collocation  space  of  several  competitive 
entrants  is  located  close  together  within 
the  LEC  premises.  Since  carriers 
connect  to  the  collocation  space  via 
high-capacity  lines,  different 
competitive  entrants  seeking  to 
interconnect  with  each  other  may  find 
connecting  between  their  respective 
collocation  spaces  on  the  LEC  premises 
the  most  efficient  means  of 
interconnecting  with  each  other.  We 
sought  comment  in  the  NPRM  on 
whether  we  should  adopt  any 
requirements  in  addition  to  those 
adopted  in  the  Expanded 
Interconnection  proceeding  in  order  to 
fulfill  the  mandate  of  the  1996  Act. 

(2)  Discussion 

406.  We  believe  that  it  serves  the 
public  interest  and  is  consistent  with 
the  policy  goals  of  section  251  to  require 
that  incumbents  permit  two  or  more 
collocators  to  intercoimect  their 
networks  at  the  incumbent's  premises. 
Parties  opposed  to  this  proposal  have 
offered  no  legitimate  objection  to  such 
intercotmection.  Allowing  inciunbent 
LECs  to  prohibit  collocating  carriers 
from  interconnecting  their  collocated 
equipment  would  require  them  to 
interconnect  collocated  facilities  by 
routing  transmission  facilities  outside  of 
the  LECs'  premises.  We  find  that  such 

a  policy  would  needlessly  burden 
collocating  carriers.  To  the  extent 
equipment  is  collocated  for  the 
purposes  expressly  permitted  under 
section  251(c)(6),  the  statute  does  not 
bar  us  from  requiring  that  incumbent 
LECs  allow  connection  of  such 
equipment  to  other  collocating  carriers 
located  nearby.  We  find  that  requiring 
LECs  to  allow  such  interconnection  of 
collocated  equipment  will  foster 
competition  by  promoting  efficient 
operation.  It  is  also  unlikely  to  have  a 
significant  effect  on  space  availability. 
We  find  authority  for  such  a 
requirement  in  section  251(c)(6),  which 
requires  that  collocation  be  provided  on 
"terms  and  conditions  that  are  just, 
reasonable,  and  nondiscriminatory"  and 
in  section  4(i),  which  permits  the 
Commission  to  "perform  any  and  all 
acts,  make  such  rules  and  regulations, 
and  issue  such  orders,  not  inconsistent 
with  this  Act,  as  may  be  necessary  in 
the  execution  of  its  functions."  We 
therefore  will  require  that  incumbent 
LECs  allow  collocating 
telecommunications  carriers  to  connect 
collocated  equipment  to  such 


equipment  of  other  carriers  within  the 
same  LEC  premises  so  long  as  the 
collocated  equipment  is  used  for 
interconnection  with  the  incumbent 
LEC  or  access  to  the  LEC's  unbundled 
network  elements. 

407.  We  clarify  that  we  here  require 
incumbent  LECs  to  provide  the 
connection  between  the  equipment  in 
the  collocated  spaces  of  two  or  more 
collocating  telecommunications  carriers 
unless  they  permit  the  collocating 
parties  to  provide  this  connection  for 
themselves.  We  do  not  require 
incumbent  LECs  to  allow  placement  of 
connecting  transmission  facilities 
owned  by  competitors  within  the 
incumbent  LEC  premises  anywhere 
outside  of  the  actual  physical 
collocation  space. 

h.  Security  Arrangements 

(1)  Background 

408.  Under  our  Expanded 
Interconnection  requirements, 
incumbent  LECs  typically  require  that 
physically  collocated  equipment  be 
placed  inside  a  collocation  cage  within 
the  incumbent  LEC  facility.  Such  cages 
are  intended  to  separate  physically  the 
competitors'  faciUties  from  those  of  the 
inciunbent  and  to  prevent  access  by 
unauthorized  personnel  to  any  parties' 
equipment.  Such  cages  frequently  add 
considerably  to  the  cost  of  establishing 
physical  collocation  at  a  particular  LEC 
premises  and  could  constitute  a  barrier 
to  entry  in  certain  circumstances. 

(2)  Discussion 

409.  Based  on  the  comments  in  this 
proceeding  and  our  previous  experience 
with  physical  collocation  in  the 
Expanded  Interconnection  docket,  we 
will  continue  to  permit  LECs  to  require 
reasonable  security  arrangements  to 
se[>arate  an  entrant's  collocation  space 
from  the  incumbent  LEC's  facilities.  The 
physical  security  arrangements  around 
the  collocation  space  protect  both  the 
LEC's  and  competitor's  equipment  from 
interference  by  unauthorized  parties. 
We  reject  the  suggestion  of  ALTS  and 
MQ  that  security  measures  he  provided 
only  at  the  request  of  the  entrant  since 
LECs  have  legitimate  security  concerns 
about  having  competitors'  personnel  on 
their  premises  as  well.  We  conclude  that 
the  physical  separation  provided  by  the 
collocation  cage  adequately  addresses 
these  concerns.  At  the  same  time,  we 
recognize  that  the  construction  costs  of 
physical  seciuity  arrangements  could 
serve  as  a  significant  barrier  to  entry, 
particularly  for  smaller  competitors.  We 
also  conclude  that  LECs  have  both  an 
incentive  and  the  capability  to  impose 
higher  construction  costs  than  the  new 
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entrant  might  need  to  incur.  We 
tiierefore  conclude  tliat  collocating 
parties  should  have  the  right  to 
subcontract  the  construction  of  the 
physical  collocation  arrangements  with 
contractors  approved  by  the  incumbent 
LEG.  Incumbent  L£Cs  shall  not 
imreasonably  withhold  such  approval  of 
contractors.  Approval  by  incumbent 
LECs  of  such  contractors  should  be 
based  on  the  same  criteria  as  such  LECs 
use  for  approving  contractors  for  their 
own  purposes.  We  decline,  however,  to 
require  that  competitive  entrants' 
personnel  be  subject  to  minimum 
training  and  proficiency  requirements  as 
suggested  by  GVNW.  We  find  that  such 
concerns  are  better  resolved  through 
negotiation  and  arbitration. 

i.  Allowing  Virtual  Collocation  in  Lieu 
of  Physical 

(1)  Background 

410.  Section  251(c)(6)  requires  that 
incumbent  LECs  provide  physical 
collocation  unless  the  carrier 
"demonstrates  to  the  state  commission 
that  physical  collocation  is  not  practical 
for  technical  reasons  or  because  of  space 
limitations  *  *  *."  hi  the  NPRM.  we 
sought  comment  on  whether  the 
Commission  should  estabUsh  guidelines 
for  states  to  apply  when  determining 
whether  physical  collocation  is  not 
practical  for  "technical  reasons  or 
because  of  space  limitations." 

(2)  EMscussion 

411.  Section  251(c)(6)  clearly 
contemplates  the  provision  of  virtual 
collocation  when  physical  collocation  is 
not  practical  for  technical  reasons  or 
because  of  space  limitations.  Section 
251(c)(6)  requires  the  incumbent  LEG  to 
demonstrate  to  the  state  commission's 
satisfaction  that  there  are  space 
limitations  on  the  LEG  premises  or  that 
technical  considerations  make 
collocation  impractical.  Because  the 
space  limitations  and  technical 
practicality  issues  will  vary 
considerably  depending  on  the  location 
at  which  competitor  equipment  is  to  be 
collocated,  we  find  that  these  issues  are 
best  handled  on  a  case-by-case  basis,  as 
they  were  under  our  Expanded 
Interconnection  requirements.  In  light  of 
our  experience  in  the  Expanded 
Interconnection  proceeding,  we  require 
that  incumbent  LECs  provide  the  state 
commission  with  detailed  floor  plans  or 
diagrams  of  any  premises  where  the 
incumbent  alleges  that  there  are  space 
constraints.  Submission  of  floor  plans 
will  enable  state  commissions  to 
evaluate  whether  a  refusal  to  allow 
physical  collocation  on  the  grounds  of 
space  constraints  is  justified.  We  also 


find  that  the  approach  detailed  by  AT&T 
in  its  July  12  Ex  Parte  submission  to  be 
useful  and  believe  that  state 
commissions  may  find  it  a  valuable 
guide.  AT&T  describes  a  detailed 
proposed  showing  that  would  be 
required  of  an  incumbent  LEG  that 
claims  physical  collocation  is  not 
practical  because  of  space  exhaustion. 
The  proposed  showing  would  require 
the  specific  identification  of  the  space 
on  incumbent  LEG  premises  that  is  used 
for  various  purposes,  as  well  as  specific 
plans  for  rearrangement/expansion  and 
identification  of  steps  taken  to  avoid 
exhaustion. 

412.  Although  section  251(c)(6) 
provides  that  inciunbent  LECs  are  not 
required  to  provide  physical  collocation 
where  impractical  for  technical  reasons 
or  because  of  space  Umitations,  our 
experience  in  the  Expanded 
Interconnection  proceeding  has  not 
demonstrated  that  technical  reasons, 
apart  from  those  related  to  space 
availabiUty,  are  a  significant 
impediment  to  physical  collocation.  We 
therefore  decline  to  adopt  any  rules  for 
determining  when  physical  collocation 
should  be  deemed  impractical  for 
technical  reasons. 

413.  Incumbent  LECs  are  allowed  to 
retain  a  limited  amount  of  floor  space 
for  defined  future  uses.  Allowing 
competitive  entrants  to  claim  space  that 
incumbent  LECs  had  specifically 
planned  to  use  could  prevent  incumbent 
LECs  fi-om  serving  their  customers 
effectively.  Incumbent  LECs  may  not, 
however,  reserve  space  for  future  use  on 
terms  more  favorable  than  those  that 
apply  to  other  telecommunications 
carriers  seeking  to  hold  collocation 
space  for  their  own  future  use. 

414.  We  decline  to  adopt  AT&T's 
suggestion  that  incumbent  LECs  should 
be  required  to  lease  additional  space  or 
provide  trunking  at  no  cost  where  they 
have  insufficient  space  for  physical 
collocation.  In  light  of  the  availability  of 
substitute  virtual  collocation 
arrangements,  we  find  that  requiring  the 
type  of  "substitute"  for  physical 
collocation  as  advocated  by  AT&T  is 
imnecessary.  We  similarly  reject  Time 
Warner's  suggestion  that  incumbent 
LECs  supply  a  "substitute"  for  physical 
collocation  at  cost,  except  to  the  extent 
we  require  virtual  collocation.  On  the 
other  hand,  we  will  require  incumbent 
LECs  with  limited  space  availability  to 
take  into  account  the  demands  of 
interconnectors  when  planning 
renovations  and  leasing  or  constructing 
new  premises,  as  we  have  in  the 
Expanded  Interconnection  proceeding. 

415.  Incumbent  LECs  are  not  required 
to  provide  collocation  at  locations 
where  it  is  not  technically  feasible  to 


provide  virtual  collocaticm.  Although 
space  constraints  are  a  concmi 
normally  associated  with  physical 
collocation,  given  our  broad  reading  of 
the  term  "premises."  we  find  that  space 
constraints  could  preclude  virtual 
collocation  at  certain  LEG  premises  as 
well.  State  commissions  will  decide 
whether  virtual  collocation  is 
technically  feasible  at  a  given  point.  We 
do,  however,  require  that  incumbent 
LECs  reUnquish  any  space  held  for 
future  use  before  denying  virtual 
collocation  due  to  a  lack  of  space  unless 
the  incumbent  can  prove  to  a  state 
commission  that  virtual  collocation  at 
that  point  is  not  technically  feasible. 
Moreover,  when  virtual  collocation  is 
not  feasible,  we  require  that  incumbent 
LECs  provide  other  forms  of 
interconnection  and  access  to 
unbundled  network  elements  to  the 
extent  technically  feasible. 

416.  Finally,  we  decline  to  require 
that  incumbent  LECs  provide  virtual 
collocation  that  is  equal  in  all  functional 
aspects  to  physical  collocation.  Our 
Expanded  Interconnection  rules 
required  a  variety  of  standards  for  the 
virtual  collocation  and  have  been 
largely  successful.  In  addition,  Congress 
was  aware  of  the  differences  between 
virtual  and  physical  collocation  when  it 
adopted  section  251(c)(6),  and  this 
section  does  not  specify  any 
requirements  for  virtual  collocation.  As 
discussed  above,  we  adopt  the 
Expanded  Interconnection  requirements 
for  virtual  collocation  under  section 
251.  We  find,  however,  that  a  standard 
simply  requiring  equality  in  all 
functional  asp>ects  could  be  difficult  to 
administrate  and  could  lead  to 
substantial  disputes.  We  also  decline  to 
adopt  the  suggestion  that  we  require 
LEC^  to  offer  virtual  collocation  under 
the  "$1  sale  and  repurchase  option." 
This  configuration  is  described  as 
involving  "the  acquisition  by  the 
interconnectors  of  the  equipment  to  be 
dedicated  for  interconnectors'  use  on 
the  LEG  premises  and  the  sale  of  that 
equipment  to  the  LECs  for  a  nominal  $1 
sum  while  maintaining  a  repurchase 
option."  We  do  not  find  evidence  that 
such  a  specific  requirement  is  necessary 
at  this  time.  We  reserve  the  right  to 
revisit  these  issues  in  the  future, 
however,  if  we  p)erceive  that  smaller 
entities  would  be  disadvantaged  by  our 
existing  standards. 

2.  Legal  Issues 

a.  Relationship  Between  Expanded 
Interconnection  Tariffs  and  Section  251 

(1)  Backgroimd 

417.  The  enactment  of  sections  251 
and  252  raises  the  question  of  whether. 
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and  to  what  ebctent,  the  interconnection, 
access  to  unbundled  network  element, 
and  collocation  requirements  set  forth 
in  those  sections,  and  the  delegation  of 
specific  rate-»etting  authority  to  the 
states  under  Section  252(dMl).  as  a 
matter  of  law  supplant  our  section  201 
Expanded  Interconnection 
requirements.  We  tentatively  concluded 
in  the  NPRM  that  our  existing  Expanded 
Interconnectipn  policies  for  interstate 
special  access  and  switched  transport 
should  contioue  to  apply. 

(2)  Discussion 

418.  Our  ^ponded  Interconnection 
rules  require  the  largest  incumbent  LECs 
to  file  tariffs  with  the  Commission  to 
offer  collocation  to  parties  that  wish  to 
terminate  interstate  special  access  and 
switched  transport  transmission 
facilities.  Section  252  of  the  1996  Act, 
on  the  other  band,  provides  for 
interconnection  arrangements  rather 
than  tariffs,  fpr  review  and  approval  of 
such  agreements  by  state  commissions 
rather  than  the  FCC,  and  for  public 
filing  of  such  agreements.  Section  252 
pro<»dures,  however,  apply  only  to 
*'request(s]  f(ir  interconnection,  services, 
or  network  elements  pursuant  to  section 
251."  Such  procedures  do  not,  by  their 
terms,  apply  |o  requests  for  service 
under  sectioi  201.  Moreover,  section 
251(i)  expresisly  provides  that  "(njothing 
in  this  section  shall  be  construed  to 
limit  or  othefwise  affect  the 
Commission 'jS  authority  under  section 
201,"  which  j)rovided  the  statutory 
basis  for  our  Expanded  Interconnection 
rules.  Thus,  »ve  find  that  the  1996  Act, 
as  a  matter  of  law,  does  not  displace  our 
Expanded  Interconnection 
requirement^,  and,  in  fact,  grants 
discretion  to  the  FCC  to  preserve  our 
existing  rules  and  tariffing  requirements 
to  the  extentjthey  are  consistent  with 
the  Communications  Act. 

419.  We  further  conclude  that  it 
would  make  ilittle  sense  to  find  that 
sections  251  jand  252  supersede  our 
Expanded  Iii^erconnection  rules, 
because  the  two  sets  of  requirements  are 
not  coextensive.  For  example,  our 
Expanded  Inferconnection  ndes 
encompass  dollocation  for  interstate 
purposes  for  all  parties,  including  non- 
carrier  end  users,  that  seek  to  terminate 
transmissioq  facilities  at  LEC  central 
offices.  In  cdmparison,  section  251 
requires  collbcation  only  for  "any 
requesting  talecommunications  carrier." 
Certain  com|>eting  carriers — and  non- 
carrier  customers  not  covered  by  section 
251 — ^may  p^fer  to  take  interstate 
expanded  interconnection  service  under 
general  inteistate  tariff  schedules.  We 
find  that  it  v  rould  be  unnecessarily 
disruptive  t(  i  eliminate  that  possibility 


at  this  time.  We  also  conclude  that 
permitting  requesting  carriers  to  seek 
interconnection  pursuant  to  our 
Expanded  Interconnection  rules  as  well 
as  section  251  is  consistent  with  the 
goals  of  the  1996  Act  to  permit 
competitive  entry  through  a  variety  of 
entry  strategies.  Thus,  a  requesting 
carrier  would  have  the  choice  of 
negotiating  an  interconnection 
agreement  purstiant  to  sections  251  and 
252  or  of  taking  tariffed  interstate 
service  under  our  Expanded 
Interconnection  rules. 

420.  Finally,  we  expect  that,  over 
time,  sections  251  and  252  and  our 
implementing  rules  may  replace  our 
Expanded  Interconnection  rules  as  the 
primary  regidations  governing 
interconnection  for  carriers.  We  note  ' 
that  section  251  is  broader  than  our 
Expanded  Interconnection  reqwiements 
in  certain  respects.  For  example,  section 
251  requires  incumbent  LECs  to  offer 
collocation  for  purposes  of  accessing 
unbundled  network  elements,  whereas 
our  Expanded  Interconnection  rules 
require  collocation  only  for  the 
provision  of  interstate  special  access 
and  switched  transport.  In  addition, 
section  251(c)(6)  requires  incumbents  to 
offer  ph3rsical  collocation  subject  to 
certain  exceptions,  whereas  our  existing 
Expanded  Interconnection  rules  only 
require  carriers  to  offer  virtual 
collocation,  although  they  may  choose 
to  offer  physical  collocation  imder  TiUe 
n  regulation  in  lieu  of  virtual 
collocation.  In  the  futrn^,  we  may 
review  the  need  for  a  separate  set  of 
Expanded  Interconnection  requirements 
and  revise  our  requirements  if 
necessary.  We  believe  that  this  approach 
is  conastent  with  Congress' 
determination  that  the  need  for  federal 
regulations  will  likely  decrease  as  the 
provisions  of  the  1996  Act  take  effect 
and  competition  develops  in  the  local 
exchange  and  exchange  access  markets. 

b.  Takings  Issues 

(1)  Background 

421.  In  Bell  Atlantic  v.  FCC,  the  U.S. 
Court  of  Appeals  for  the  E)C  Circuit 
found  that  the  Commission  lacked 
authority  under  the  Communications 
Act  to  impose  physical  collocation  on 
the  LECs.  The  court  found  that  this 
requirement  implicated  the  Fifth 
Amendment  takings  clause.  See  Bell 
Atlantic  v.  FCC.  24  F.3d  1441  (DC  Qr. 
1994).  On  remand,  the  Commission 
required  LECs  to  provide  virtual 
collocation.  In  Pacific  Bell  v.  FCC,  81 
F.3d  1147  (DC  Qr.  1996),  several  LECs 
challenged  the  Commission's  virtual 
collocation  rules  on  essentially  identical 
grounds,  claiming  that  the  virtual 


collocation  rules  also  constituted  an 
unauthorized  taking.  The  court  did  not 
reach  the  merits  of  these  claims.  Instead, 
addressing  the  scope  of  section  251 
immediately  following  enactment  and 
before  the  FCC  had  yet  exercised  its 
interpretive  authority  writh  respect  to 
the  provision,  the  court  stated  that 
regulations  enacted  to  implement  the 
1996  Act  would  render  moot  questions 
regarding  the  future  effect  of  the  virtual 
collocation  order  imder  review.  The 
court  did  not  vacate  the  order,  but 
remanded  to  the  Commission  the  issues   - 
presented  in  that  case. 

(2)  Discussion 

422.  We  conclude  that  the  ruling  in 
Bell  Atlantic  does  not  preclude  the  rules 
we  are  adopting  in  this  proceeding.  The 
court  in  Bell  Atlantic  did  not  hold  that 
an  agency  may  never  "take"  property; 
the  court  acknowledged  that,  as  a 
constitutional  matter,  takings  are 
imlawful  only  if  they  are  not 
accompanied  by  "just  compensation." 
Instead,  the  court  simply  said  that  the 
Communications  Act  of  1934  should  not 
be  construed  to  permit  the  FCC  to  take 
LEC  property  without  express 
authorization.  Because  the  court 
concluded  that  mandatory  physical 
collocation  would  likely  constitute  a 
taking,  and  that  section  201  of  the  Act 
did  not  expressly  authorize  physical 
collocation,  the  court  held  that  the 
Commission  was  without  authority 
under  section  201  to  impose  physical 
collocation  requirements  on  LECs.  The 
Commission  maintains  the  position, 
however,  that  mandatory  physical 
collocation  should  not  properly  be  seen 
to  create  a  takings  issue.  See  Remand 
Order,  9  FCC  Red  at  5169. 

423.  The  question  of  statutory 
authority  to  impose  (physical  or  virtual) 
collocation  obligations  on  incimaibent 
LECs  largely  evaporates  in  the  context  of 
the  1996  Act.  New  section  251(c)(6) 
expressly  requires  incumbent  LECs  to 
provide  physical  collocation,  absent 
space  or  technical  limitations.  Where 
such  limitations  exist,  the  statute 
expressly  requires  virtual  collocation. 
Thus,  under  the  court's  analysis  in  Bell 
Atlantic,  there  is  no  warrant  for  a 
narrowing  construction  of  section  251 
that  would  deny  us  the  authority  to 
require  either  form  of  collocation. 
Moreover,  for  the  reasons  stated  in  the 
Virtual  Collocation  Order,  we  continue 
to  believe  that  virtual  collocation,  as  we 
have  defined  it,  is  not  a  taking,  and  that 
our  authority  to  order  such  collocation 
(imder  either  section  251  or  section  201) 
is  not  subject  to  the  strict  construction 
canon  announced  in  Bell  Atlantic. 

424.  Given  that  we  now  have  express 
statutory  authority  to  order  physical  and 


Federal  Register  /  Vol.  61,  No.  169,  Thursday,  August  29,  1996  /  Rules  and  Regulations      45541 


virtual  collocation  pursuant  to  section 
251,  any  remaining  takings-related  issue 
necessarily  is  limited  to  the  question  of 
just  compensation.  As  discussed  in 
Section  Vn.B.2.a.(3).(c).  below,  we  find 
that  the  ratemaking  methodology  we  are 
adopting  to  implement  the  collocation 
obligations  under  section  251(c)  is 
consistent  with  congressional  intent  and 
fully  satisfies  the  just  compensation 
standard.  There  is,  therefore,  no  merit  to 
the  LECs'  Fifth  Amendment-based 
claims. 

Vn.  Pricing  of  Interconnection  and 
Unbundled  Elements 

A.  Overview 

425.  The  prices  of  interconnection 
and  imbundled  elements,  along  with 
prices  of  resale  and  transport  and 
termination,  are  critical  terms  and 
conditions  of  any  interconnection 
agreement.  If  carriers  can  agree  on  such 
prices  voluntarily  without  government 
intervention,  these  agreements  will  be 
submitted  directly  to  the  states  for 
approval  under  section  252.  To  the 
extent  that  the  carriers,  in  voluntary 
negotiations,  cannot  determine  the 
prices,  state  commissions  will  have  to 
set  those  prices.  The  price  levels  set  by 
state  commissions  will  determine 
whether  the  1996  Act  is  implemented  in 
a  manner  that  is  pro-competitor  and 
favors  one  party  (whether  favoring 
incumbents  or  entrants)  or,  as  we 
believe  Congress  intended,  pro- 
competition.  As  discussed  more  fully  in 
Section  n.D.  above,  it  is  therefore 
critical  to  implementing  Congress'  pro- 
competitive,  de-regulatory  national 
poUcy  framework  to  establish  among  the 
states  a  common,  pro-competition 
understanding  of  the  pricing  standards 
for  interconnection  and  imbundled 
elements,  resale,  and  transport  and 
termination.  While  such  a  common 
interpretation  might  eventually  emerge 
through  judicial  review  of  state 
arbitration  decisions,  we  believe  that 
such  a  process  could  delay  competition 
for  years  and  require  carriers  to  incur 
substantial  legal  costs.  We  therefore 
conclude  that,  to  expedite  the 
development  of  fair  and  efficient 
competition,  we  must  set  forth  rules 
now  establishing  this  common,  pro- 
competition  understanding  of  the  1996 
Act's  pricing  standards.  Accordingly, 
the  rules  we  adopt  today  set  forth  the 
methodological  principles  for  states  to 
use  in  setting  prices.  This  section 
addresses  interconnection  and 
unbundled  elements,  and  subsequent 
sections  address  resale  and  transport 
and  termination,  respectively. 

426.  While  every  state  should,  to  the 
maximum  extent  feasible,  immediately 


apply  the  pricing  methodology  for 
intercormection  and  unbundled 
elements  that  we  set  forth  below,  we 
recognize  that  not  every  state  will  have 
the  resources  to  implement  this  pricing 
methodology  immediately  in  the 
arbitrations  that  will  need  to  be  decided 
this  fall.  Therefore,  so  that  competition 
is  not  impaired  in  the  interim,  we 
establish  default  proxies  that  a  state 
commission  shall  use  to  resolve 
arbitrations  in  the  period  before  it 
applies  the  pricing  methodology.  In 
most  cases,  these  default  proxies  for 
unbundled  elements  and 
interconnection  are  ceilings,  and  states 
may  select  lower  prices.  In  one  instance, 
the  default  proxy  we  establish  is  a  price 
range.  Once  a  state  sets  prices  according 
to  an  economic  cost  study  conducted 
pursuant  to  the  cost-based  pricing 
methodology  we  outline,  the  defaults 
cease  to  apply.  In  setting  a  rate  pursuant 
to  the  cost-based  pricing  methodology, 
and  especially  when  setting  a  rate  above 
a  default  proxy  ceiling  or  outside  the 
default  proxy  range,  the  state  must  give 
full  and  fair  effect  to  the  economic 
costing  methodology  we  set  forth  in  this 
Order  and  must  create  a  factual  record, 
including  the  cost  study,  sufficient  for 
purposes  of  review  after  notice  and 
opportunity  for  the  affected  parties  to 
participate. 

427.  In  the  following  sections,  we  first 
set  forth  generally,  based  on  the  current 
record,  a  cost-based  pricing 
methodology  based  on  forward-looking 
economic  costs,  which  we  conclude  is 
the  approach  for  setting  prices  that  best 
furthers  the  goals  of  the  1996  Act.  In 
dynamic  competitive  markets,  firms 
take  action  based  not  on  embedded 
costs,  but  on  the  relationship  between 
market-determined  prices  and  forward- 
looking  economic  costs.  If  market  prices 
exceed  forward-looking  economic  costs, 
new  competitors  will  enter  the  market. 
If  their  forward-looking  economic  costs 
exceed  market  prices,  new  competitors 
will  not  enter  the  market  and  existing 
competitors  may  decide  to  leave.  Prices 
for  unbundled  elements  under  section 
251  must  be  based  on  cost  under  the 
law,  and  that  should  be  read  as 
requiring  that  prices  be  based  on 
forward-looking  economic  costs.  New 
entrants  should  make  their  decisions 
whether  to  purchase  unbundled 
elements  or  to  build  their  own  facilities 
based  on  the  relative  economic  costs  of 
these  options.  By  contrast,  because  the 
cost  of  building  an  element  is  based  on 
forward-looking  economic  costs,  new 
entrants'  investment  decisions  would  be 
distorted  if  the  price  of  unbundled 
elements  were  based  on  embedded 
costs.  In  arbitrations  of  interconnection 


arrangements,  or  in  rulemakings  the 
results  of  which  will  be  apphed  in 
arbitrations,  states  must  set  prices  for 
interconnection  and  unbundled  network 
elements  based  on  the  forward-looking, 
long-run,  incremental  cost  methodology 
we  describe  below.  Using  this 
methodology,  states  may  not  set  prices 
lower  than  the  forward-looking 
incremental  costs  directly  attributable  to 
provision  of  a  given  element.  They  may 
set  prices  to  permit  recovery  of  a 
reasonable  share  of  forward-looking 
joint  and  common  costs  of  network 
elements.  In  the  aftermath  of  the 
arbitrations  and  relying  on  the  state 
experience,  we  will  continue  to  review 
this  costing  methodology,  and  issue 
additional  guidance  as  necessary. 

428.  We  reject  various  arguments 
raised  by  parties  regarding  the  recovery 
of  costs  other  than  forward-looking 
economic  costs  in  section  251  (c)(2)  and 
(c)(3)  prices,  including  the  possible 
recovery  of:  (1)  embedded  or  accounting 
costs  in  excess  of  economic  costs;  (2) 
incumbent  LECs*  opportunity  costs;  (3) 
universal  service  subsidies;  and  (4) 
access  cliarges.  As  discussed  in  Section 
VII.B.2.a.  below,  certain  portions  of 
access  charges  may  continue  to  be 
collected  for  an  interim  period  in 
addition  to  section  251(c)(3)  prices. 

429.  With  respect  to  prices  developed 
under  the  forward-looking,  cost-based 
pricing  methodology,  we  conclude  that 
incumbent  LECs'  rates  for 
interconnection  and  unbundled 
elements  must  recover  costs  in  a  manner 
that  reflects  the  way  they  are  incurred. 
We  adopt  certain  rules  that  states  must 
follow  in  setting  rates  in  arbitrations. 
These  rules  are  designed  to  ensure  the  ■ 
efficient  cost-based  rates  required  by  the 
1996  Act. 

430.  In  the  next  section  of  the  Order, 
we  estabhsh  default  proxies  that  states 
may  elect  to  use  prior  to  utilizing  an 
economic  study  and  developing  prices 
using  the  cost-based  pricing 
methodology.  We  recognize  that  certain 
states  may  find  it  difficuh  to  apply  an 
economic  costing  methodology  within 
the  statutory  time  ftame  for  arbitrating 
interconnection  disputes.  We  therefore 
set  forth  default  proxies  that  will  be 
relatively  easy  to  apply  on  an  interim 
basis  to  interconnection  arrangements. 
We  discuss  with  respect  to  particular 
unbundled  elements  the  reasonable  rate 
structure  for  those  elements  and  the 
particular  default  proxies  we  are 
establishing  for  use  pending  our 
adoption  of  a  generic  forward-looking 
cost  model.  Finally,  we  discuss  the 
following  additional  matters:  generic 
forward-looking  costing  models  that  we 
intend  to  examine  further  by  the  first 
quarter  of  1997  in  order  to  determine 
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whether  ani  of  those  models,  with 
modifications,  could  serve  as  better 
default  projties;  the  future  adjustment  of 
rates;  the  relationship  of  unbundled 
element  prices  to  retail  prices;  and  the 
meaning  of  the  statutory  prohibition 
against  disc  rimination  in  sections  251 
and  252. 

431.  Tho^e  states  that  have  already 
established  imethodologies  for  setting 
interconneqtion  and  unbundled  rates 
must  review  those  methodologies 
against  the  rules  we  are  adopting  in  this 
Order.  To  tie  extent  a  state's 
methodology  is  consistent  with  the 
approach  we  set  forth  herein,  the  state 
may  apply  ^at  methodology  in  any 
section  252|arbitration.  However,  if  a 
state's  methodology  is  not  consistent 
with  the  rules  we  adopt  today,  the  state 
must  modiftr  its  approach.  We  invite 
any  state  uncertain  about  whether  its 
approach  complies  with  this  Order  to 
seek  a  declaratory  ruling  from  the 
Commissioii. 

B.  Cost-Based  Pricing  Methodology 

432.  As  discussed  more  fully  in 
Section  II.Q.  above,  although  the  states 
have  the  cricial  role  of  setting  specific 
rates  in  arbitrations,  the  Commission 
must  establish  a  set  of  national  pricing 
principles  in  order  to  implement 
Congress's  national  policy  framework. 
For  the  reasons  set  forth  in  the 
preceding  sjBction  and  as  more  fully 
explained  ^elow,  we  are  adopting  a 
cost-based  inethodology  for  states  to 
follow  in  setting  interconnection  and 
unbundled  element  rates.  In  setting 
forth  the  co|st-based  pricing 
methodology  for  interconnection  and 
access  to  uibundled  elements,  there  are 
three  basic  pets  of  questions  that  must 
be  addressed.  First,  does  the  1996  Act 
require  thai  the  same  standard  apply  to 
the  pricing  of  interconnection  provided 
pursuant  td  section  251(c)(2),  and 
unbundledlelements  provided  pursuant 
to  section  2|51(c)(3)?  Second,  what  is  the 
appropriate  methodology  for 
establishing  the  price  levels  for 
interconnection  and  for  each  imbundled 
element,  hpw  should  costs  be  defined, 
and  is  the  price  based  on  economic 
costs,  embedded  costs,  or  other  costs? 
Third,  wh^  are  the  appropriate  rate 
structures  ijo  be  us*d  to  set  prices 
designed  to  recover  costs,  including  a 
reasonable  profit?  We  address  each  of 
these  quest  ions  in  the  following 
sections. 

1.  Applicaljion  of  the  Statutory  Pricing 
Standard 


a.  Background 


tte 


433.  In 
any  pricin; 


NPRM,  we  proposed  that 
principles  we  adopt  should 


be  the  same  for  interconnection  and 
unbundled  network  elements  because 
sections  251(c)(2)  and  (c)(3)  and 
252(d)(1)  use  the  same  pricing  standard. 
We  invited  parties  to  comment  on  this 
issue  and  to  justify  any  proposed 
distinction  in  the  priority  for 
interconnection  and  unbundled  network 
elements.  We  also  stated  our  belief  that 
the  same  pricing  rules  that  apply  to 
interconnection  and  unbundled  network 
elements  should  also  apply  to 
collocation  under  section  251(c)(6)  of 
the  1996  Act. 

b.  Discussion 

434.  Sections  251(c)(2)  and  (c)(3) 
impose  an  identical  duty  on  inciunbent 
LECs  to  provide  interconnection  and 
access  to  network  elements  "on  rates, 
terms,  and  conditions  that  are  just, 
reasonable,  and  nondiscriminatory."  In 
addition,  both  interconnection  and 
unbundled  network  elements  are  made 
subject  to  the  same  pricing  standard  in 
section  252(d)(1).  Based  on  the  plain 
language  of  sections  251(c)(2),  (c)(3), 
and  section  252(d)(1),  we  conclude  that 
Congress  intended  to  apply  the  same 
pricing  rules  to  interconnection  and 
unbundled  network  elements.  The 
pricing  rules  we  adopt  shall,  therefore, 
apply  to  both. 

435.  We  further  conclude  that, 
because  section  251(c)(6)  requires  that 
incumbent  LECs  provide  physical 
collocation  on  "rates,  terms,  and 
conditions  that  are  just,  reasonable,  and 
nondiscriminatory,"  which  is  identical 
to  the  standard  for  interconnection  and 
unbundled  elements  in  sections 
251(c)(2)  and  (c)(3),  collocation  should 
be  subject  to  the  same  pricing  rules.  We 
also  note  that,  because  collocation  is  a 
method  of  obtaining  intercormection 
and  access  to  unbundled  network 
elements,  collocation  is  properly  treated 
under  the  same  pricing  rules.  This  legal 
conclusion  that  there  should  be  a  single 
set  of  pricing  rules  for  interconnection, 
unbundled  network  elements,  and 
collocation  provides  greater  consistency 
and  guidance  to  the  industry,  regulators, 
and  the  courts.  Moreover,  it  reduces  the 
regulatory  burdens  on  state 
commissions  of  developing  and 
applying  different  pricing  rules  for 
collocation,  interconnection,  and 
unbundled  network  elements.  We  note 
that  our  adoption  of  this  angle  set  of 
pricing  rules  should  minimize 
regulatory  burdens,  conflicts,  and 
uncertainties  associated  with  multiple, 
and  possibly  inconsistent  rules,  thus 
facilitating  competition  on  a  reasonable 
and  efficient  basis  minimizing  the 
economic  impact  of  our  rules  for  all 
parties,  including  small  entities  and 
small  inciunbent  LECs. 


2.  Rate  Levels 

a.  Pricing  Based  on  Economic  Cost 

(1)  Backgroimd 

436.  We  observed  in  the  NPRM  that 
economists  generally  agree  that  prices 
based  on  forward-looking  long-run 
incremental  costs  (LRIC)  give 
appropriate  signals  to  producers  and 
consiuners  and  ensure  efficient  entry 
and  utilization  of  the 
telecommunications  infrastructure.  We 
noted,  however,  that  there  was  a  lack  of 
general  agreement  on  the  specifics  of 
methodology  for  deriving  prices  based 
on  LRIC  or  total  service  long-run 
incremental  cost  (TSLRIC).  We  invited 
parties  to  comment  on  whether  we 
should  require  the  states  to  employ  a 
LRIC-based  pricing  methodology  and  to 
explain  with  specificity  the  costing 
methodology  they  support.  We 
recognized,  however,  that  prices  based 
on  LRIC  might  not  permit  recovery  of 
forward-looking  costs  if  there  were 
significant  forward-looking  joint  and 
conunon  costs  among  network  elements.. 
We  sought  comment  on  how,  if  rates  are 
set  above  incremental  cost,  to  deal  with 
the  problems  inherent  in  allocating 
common  costs  and  any  other  overheads. 
We  observed  that,  by  defining  the 
imbundled  elements  at  a  sufficiently 
aggregated  level,  it  may  be  possible  to 
reduce  the  costs  to  be  allocated  as  joint 
and  common  by  identifying  a 
substantial  portion  of  costs  as 
incremental  to  a  particular  element.  To 
the  extent  that  joint  and  common  costs 
cannot  be  entirely  eliminated,  we 
sought  comment  on  various 
methodologies  for  assigning  them, 
including  tJhe  use  of  a  fixed  allocator  or 
on  the  basis  of  inverse  demand 
elasticity.  We  also  sought  comment  on 
whether,  regardless  of  the  method  of 
allocating  common  costs,  we  should 
limit  rates  to  levels  that  do  not  exceed 
stand-alone  costs.  Finally,  we  invited 
parties  to  comment  on  whether  a  LRIC- 
based  methodology  would  establish  a 
price  for  interconnection  and 
unbundled  network  elements  that 
includes  a  reasonable  profit  and  thus 
complies  with  section  252(d)(1). 

437.  A  number  of  states  already 
employ,  or  have  plans  to  utilize,  some 
form  of  LRIC  or  TSLRIC  methodology  in 
their  approach  to  setting  prices  for 
unbundled  network  elements,  with 
several  states  choosing  LRIC  or  TSLRIC 
as  a  price  floor.  For  instance,  the 
Connecticut  Commission  adopted  a 
TSLRIC  methodology  to  measure  the 
cost  of  service  of  SNET,  its  principal 
incumbent  LEC.  Arizona  also  requires 
incumbent  LECs  to  conduct  TSLRIC  cost 
studies  to  establish  the  underlying  cost 
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of  unbundled  services  and  facilities. 
The  Ohio  Commission  has  adopted 
Long  Run  Service  Incremental  Cost 
("LRSIC"),  which  is  closely  related  to 
TSLRIC.  The  Missouri  and  Wyoming 
Commissions  are  among  a  number  of 
state  commissions  that  have  not  yet 
adopted  a  pricing  methodology,  but  are 
considering  LRIC  or  TSLRIC.  Oklahoma 
law  provides  for  submission  of  LRIC 
cost  studies  ^d  studies  identifying  a 
contribution  to  common  costs  for 
interconnection  of  facilities  and  access 
to  network  elements  to  the  Oklahoma 
Commission  during  an  arbitration.  A 
number  of  states  have  yet  to  choose  a 
pricing  methodology.  For  instance,  the 
New  York  Commission  sets  prices  on  a 
case-by-case  basis.  Unbundled  element 
prices  also  exist  in  several  states 
pursuant  to  negotiated  interconnection 
agreements  that  have  either  already 
been  approved  by  state  commissions  or 
are  under  consideration. 

438.  Section  252(d)(1)  requires,  inter 
alia,  that  rates  for  interconnection  and 
unbundled  network  elements  be  based 
on  "cost  (determined  without  reference 
to  a  rate-of-retum  or  other  rate-based 
proceeding)."  We  tentatively  concluded 
in  the  NPRM  that  this  language 
precludes  states  from  setting  rates  by 
use  of  traditional  cost-of  service 
regulation,  with  its  detailed 
examination  of  historical  carrier 
investment  and  expenses.  Instead,  we 
indicated  our  belief  that  the  statute 
contemplates  the  use  of  other  forms  of 
cost-based  price  regulation,  such  as  the 
setting  of  prices  based  on  forward- 
looking  economic  cost  methodologies 
(such  as  LRIC)  that  do  not  involve  the 
use  of  an  embedded  rate  base.  We 
sought  comment  on  whether  section 
252(d)(1)  forecloses  consideration  of 
historical  or  embedded  costs  or  merely 
prohibits  state  commissions  from 
conducting  a  traditional  rate-of-retum 
proceeding  to  establish  prices  for 
interconnection  and  unbundled  network 
elements.  Embedded  costs  are  the  costs 
that  the  incumbent  LECs  carry  on  their 
accounting  books  that  reflect  historical 
purchase  prices,  regulatory  depreciation 
rates,  system  configurations,  and 
operating  procedures.  We  invited 
parties  to  comment  on  whether 
incumbent  LECs  should  be  permitted  to 
recover  some  portion  of  their  historical 
or  embedded  costs  over  TSLRIC. 

439.  In  the  NPRM,  we  noted  that 
certain  incumbent  LECs  had  advocated 
that  interconnection  and  access  to 
unbundled  element  prices  be  based  on 
the  "efficient  component  pricing  rule" 
(ECPR).  Under  this  approach,  an 
incumbent  LEC  that  sells  an  essential 
input  element,  such  as  interconnection, 
to  a  competing  network  would  set  the 


price  6f  that  input  element  equal  to  "the 
input's  direct  per-unit  incremental  costs 
plus  the  opportunity  cost  to  the  input 
supplier  of  the  sale  of  a  unit  of  input." 
We  tentatively  concluded  in  the  NPRM 
that  ECPR  or  equivalent  methodologies 
are  inconsistent  with  the  section 
252(d)(1)  requiretnent  that  rates  be 
based  on  "cost,"  ^d  we  proposed  to 
preclude  the  states  from  using  this 
methodology. 

440.  Section  254  requires  the 
Commission  and  the  Joint  Board 
established  thereunder  to  ensure  that 
"(ajU  providers  of  telecommunications 
service  *  *  *  make  an  equitable  and 
nondiscriminatory  contribution  to  the 
preservation  and  advancement  of 
universal  service.  *  *  *"  That  section 
further  provides  that  "(tjhere  should  be 
specific,  predictable,  and  sufficient 
Federal  and  State  mechanisms  to 
preserve  and  advance  universal 
service."  The  Conference  Committee 
also  explained  that  these  provisions 
require  any  such  universal  service 
support  payment  to  be,  to  the  extent 
possible,  "expUcit,  rather  than  implicit 
as  many  support  mechanisms  are 
today."  In  the  NPRM,  we  sought 
comment  on  whether  "it  would  be 
consistent  with  sections  251(d)(1)  and 
254  for  states  to  include  any  universal 
service  costs  or  subsidies  in  the  rates 
they  set  for  interconnection,  collocation, 
and  unbundled  network  elements."  In 
particular,  we  discussed  the  "play  or 
pay"  system  adopted  by  the  State  of 
New  York  in  which  interconnectors  that 
agree  to  serve  all  customers  in  their  self- 
dehned  service  areas  ("players") 
potentially  pay  a  substantially  lower 
interconnection  rate  than  those  that 
serve  only  selected  customers 
("payers")  and  are,  therefore,  liable  to 
pay  additional  contribution  charges.  We 
noted  that  the  statutory  schedule  for  the 
completion  of  the  universal  service 
reform  proceeding  (15  months  from  the 
enactment  of  the  1996  Act)  is  different 
&t)m  that  for  this  proceeding  (6  months 
from  the  date  of  enactment  of  the  1996 
Act).  We  asked  whether  the  ability  of 
states  to  take  universal  service  support 
into  account  differs  pending  completion 
of  the  section  254  Joint  Board 
proceeding  or  state  universal  service 
proceedings,  pursuant  to  section  254(f), 
during  any  transition  period  that  may  be 
established  in  the  section  254 
proceeding  or  thereafter.- 

(2)  Discussion 

441.  Overview.  Having  concluded  in 
Section  II.D.,  above,  that  we  have  the 
requisite  legal  authority  and  that  we 
should  establish  national  pricing  rules, 
we  conclude  here  that  prices  for 
interconnection  and  unbundled 


elements  pivsuant  to  sections  251(c)(2), 
251(c)(3),  and  252(d)(1),  should  be  set  at 
forwturd-looking  long-run  economic 
cost.  In  practice,  this  will  mean  that 
prices  are  based  on  the  TSLRIC  of  the 
network  element,  which  we  will  call 
Total  Element  Long  Run  Incremental 
Cost  (TELRIC),  and  will  include  a 
reasonable  allocation  of  forward-looking 
joint  and  common  costs.  The  1996  Act 
encourages  competition  by  removing 
barriers  to  entry  and  providing  an 
opportunity  for  potential  new  entrants 
to  purchase  unbundled  incumbent  LEC 
network  elements  to  compete  efficiently 
to  provide  local  exchange  services.  We 
believe  that  the  prices  that  potential 
entrants  pay  for  these  elements  should 
reflect  forward-looking  economic  costs 
in  order  to  encourage  efficient  levels  of 
investment  and  entry. 

442.  In  this  section,  we  describe  this 
forward-looking,  cost-based  pricing 
standard  in  detail.  First,  we  define  the 
terms  we  are  using,  explain  how  the 
methodology  we  are  adopting  differs 
from  other  costing  approaches,  and 
describe  how  it  should  be  implemented. 
In  particular,  we  explain  that  the  price 
of  a  network  element  should  include  the 
forward-looking  costs  that  can  be 
attributed  directly  to  the  provision  of 
services  using  that  element,  which 
includes  a  reasonable  return  on 
investment  (i.e.,  "profit"),  plus  a 
reasonable  share  of  the  forward-looking 
joint  and  common  costs.  Second,  we 
address  potential  cost  measures  that 
must  not  be  included  in  a  TELRIC 
analysis,  such  as  embedded  (or 
historical)  costs,  opportunity  costs,  or 
universal  service  subsidies.  Finally,  we 
refute  arguments  that  this  methodology 
would  violate  the  incumbent  LECs' 
rights  under  the  Fifth  Amendment. 

(a)  Total  Element  Long-Run  Incremental 
Cost 

443.  Definitions  of  Terms.  In  light  of 
the  various  possible  definitions  of  a 
number  of  the  critical  economic  terms 
used  in  this  context,  we  begin  by 
dehning  terms  as  we  use  them  in  this 
Order.  Specifically,  we  provide 
definitions  for  the  following  terms: 
"incremental  cost;"  "economic  cost;" 
"embedded  or  accounting  cost;"  "joint 
cost;"  "common  cost;"  "long-run 
incremental  cost;"  "total  service  long- 
run  incremental  cost;"  "total  element 
long-run  incremental  cost."  In  addition 
to  defining  these  terras,  we  explain  the 
economic  rationale  behind  the  concepts. 

444.  Incremental  costs  are  the 
additional  costs  (usually  expressed  as  a 
cost  per  unit)  that  a  firm  will  incur  as 

a  result  of  expanding  the  output  of  a 
good  or  service  by  producing  an 
additional  quantity  of  the  good.or 
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service.  Incretnental  costs  are  forward- 
looking  in  the  sense  that  these  costs  are 
incurred  as  the  output  level  changes  by 
a  given  increment.  The  costs  that  are 
considered  incremental  will  vary  greatly 
depending  on  the  size  of  the  increment. 
For  example,  the  incremental  cost  of 
carrying  an  additional  call  from  a 
residence  that  is  already  connected  to 
the  network  to  its  end  office  is  virtually 
zero.  TTie  incremental  cost  of  connecting 
a  new  residence  to  its  end  office, 
however,  is  the  cost  of  the  loop. 
Forward-loc^dng  incremental  costs,  plus 
a  portion  of  the  forward-looking  joint 
and  common  costs,  are  sometimes 
referred  to  as  "economic  costs." 
Embedded  or  accoimting  costs  are  costs 
that  firms  incurred  in  the  past  for 
providing  a  good  or  service  and  are 
recorded  as  past  operating  expenses  and 
depreciation.  Due  to  changes  in  input 
prices  and  tecimologies,  incremental 
costs  may  differ  from  embedded  costs  of 
that  same  increment.  In  competitive 
markets,  the  pnice  of  a  good  or  service 
will  tend  towards  its  long-run 
incremental  cost. 

445.  Certain  types  of  costs  arise  from 
the  production  of  multiple  products  or 
services.  We  use  the  term  "joint  costs" 
to  refer  to  costs  incurred  when  two  or 
more  outputs  are  produced  in  fixed 
proportion  by  the  same  production 
process  [i.e.,  when  one  product  is 

groduced,  a  s0cond  product  is  generated 
y  the  same  production  process  at  no 
additional  cost).  The  term  "common 
costs"  refers  t©  costs  that  are  incurred  in 
connection  with  the  production  of 
multiple  products  or  services,  and 
remains  unchanged  as  the  relative 
proportion  of  those  products  or  services 
varies  (e.g.,  the  salaries  of  corporate 
managers).  Such  costs  may  be  common 
to  all  services  provided  by  the  firm  or 
common  to  only  a  subset  of  those 
services  or  elements.  If  a  cost  is 
common  with  respect  to  a  subset  of 
services  or  elements,  for  example,  a  firm 
avoids  that  co^t  only  by  not  providing 
each  and  every  service  or  element  in  the 
subset.  For  th^  purpose  of  our 
discussion,  w4  refer  to  joint  and 
common  costs  as  simply  common  costs 
unless  the  distinction  is  relevant  in  a 
particular  context. 

446.  The  teipi  "long-run,"  in  the 
context  of  "loiig  run  incremental  cost," 
refers  to  a  peribd  long  enough  so  that  all 
of  a  firm's  costs  become  variable  or 
avoidable.  The  term  "total  service,"  in 
the  context  of  TSLRIC,  indicates  that  the 
relevant  incretient  is  the  entire  quantity 
of  the  service  that  a  firm  produces, 
rather  than  just  a  marginal  increment 
over  and  abov0  a  given  level  of 
production.  Expending  on  what  services 
are  the  subject  of  a  study,  TSLRIC  may 


be  for  a  single  service  or  a  class  of 
similar  services.  TSLRIC  includes  the 
incremental  costs  of  dedicated  facilities 
and  operations  that  are  used  by  only  the 
service  in  question.  TSLRIC  also 
includes  the  incremental  costs  of  shared 
facilities  and  operations  that  are  used  by 
that  service  as  well  as  other  services. 

447.  While  we  are  adopting  a  version 
of  the  methodology  commonly  referred 
to  as  TSLRIC  as  the  basis  for  pricing 
interconnection  and  unbundled 
elements,  we  are  coining  the  term  "total 
element  long-run  incremental  cost" 
(TELRIC)  to  describe  our  version  of  this 
methodology.  The  incumbent  LEC 
offerings  to  be  priced  using  this 
methodology  generally  will  be  "network 
elements,"  raAer  than 
"telecommunications  services,"  as 
defined  by  the  1996  Act.  More 
fundamentally,  we  believe  that  TELRIC- 
based  pricing  of  discrete  network 
elements  or  facilities,  such  as  local 
loops  and  switching,  is  likely  to  be 
much  more  economically  rational  than 
TSLRIC-based  pricing  of  conventional 
services,  such  as  interstate  access 
service  and  local  residential  or  business 
exchange  service.  As  discussed  in 
greater  detail  below,  separate 
telecommunications  services  are 
typically  provided  over  shared  network 
focilities,  the  costs  of  which  may  be 
joint  or  common  with  respect  to  some 
services.  The  costs  of  local  loops  and 
their  associated  line  cards  in  local 
switches,  for  example,  are  common  with 
respect  to  interstate  access  service  and 
local  exchange  service,  because  once 
these  facilities  are  installed  to  provide 
one  service  they  are  able  to  provide  the 
other  at  no  additional  cost.  By  contrast, 
the  network  elements,  as  we  have 
defined  them,  largely  correspond  to 
distinct  network  facilities.  TTierefore, 
the  amount  of  joint  and  common  costs 
that  must  be  allocated  among  separate 
offerings  is  likely  to  be  much  smaller 
using  a  TELRIC  methodology  rather 
than  a  TSLRIC  approach  that  measures 
the  costs  of  conventional  services. 
Because  it  is  difficult  for  regulators  to 
determine  an  economically  optimal 
allocation  of  any  such  joint  and 
common  costs,  we  beUeve  that  pricing 
elements,  defined  as  facilities  with 
associated  features  and  functions,  is 
more  reliable  from  the  standpoint  of 
economic  efficiency  than  pricing 
services  that  use  shared  network 
facihties. 

448.  Description  of  TELRJC-Based 
Pricing  Methodology.  Adopting  a  pricing 
methodology  based  on  forward-looking 
economic  costs  best  replicates,  to  the 
extent  possible,  the  conditions  of  a 
competitive  market.  In  addition,  a 
forward-looking  cost  methodology 


reduces  the  ability  of  an  inomibent  LEC 
to  engage  in  anti-competitive  behavior. 
Congress  recognized  in  the  1996  Act 
that  access  to  the  inaunbent  LECs' 
bottleneck  facilities  is  critical  to  making 
meaningful  competition  possible.  As  a 
result  of  the  availability  to  competitors 
of  the  incumbent  LEC's  unbundled 
elements  at  their  economic  cost, 
consumers  will  be  able  to  reap  the 
benefits  of  the  inciunbent  LECs' 
economies  of  scale  and  scope,  as  well  as 
the  benefits  of  competition.  Because  a 
pricing  methodology  based  on  forward- 
looking  costs  simulates  the  conditions 
in  a  competitive  marketplace,  it  allows 
the  requesting  carrier  to  produce 
efficiently  and  to  compete  effectively, 
which  should  drive  retail  prices  to  their 
competitive  levels.  We  believe  that  our 
adoption  of  a  forward-looking  cost- 
based  pricing  methodology  should 
facilitate  competition  on  a  reasonable 
and  efficient  basis  by  all  firms  in  the 
industry  by  establishing  prices  for 
interconnection  and  imbundled 
elements  based  on  costs  similar  to  those 
incurred  by  the  incumbents,  which  may 
be  expected  to  reduce  the  regulatory 
burdens  and  economic  impact  of  our 
decision  for  many  parties,  including 
both  small  entities  seeking  to  enter  the 
local  exchange  markets  and  small 
incumbent  LEC^. 

449.  We  note  that  inciunbent  LECs 
have  greater  access  to  the  cost 
information  necessary  to  calculate  the    - 
incremental  cost  of  the  unbundled 
elements  of  the  network.  Given  this 
asymmetric  access  to  cost  data,  we  find 
that  inciunbent  LECs  must  prove  to  the 
state  commission  the  nature  and 
magnitude  of  any  forward-looking  cost 
that  it  seeks  to  recover  in  the  prices  of 
interconnection  and  unbundled  network 
elements. 

450.  Some  parties  express  concern 
that  the  information  required  to 
compute  prices  based  on  forward- 
looking  costs  is  inherentiy  so 
hypothetical  as  to  be  of  Utile  or  no 
practical  value.  Based  on  the  record 
before  us.  we  disagree.  A  number  of 
states,  which  ultimately  will  have  to 
review  forward-looking  cost  studies  in 
carrying  out  their  duties  under  section 
252.  either  have  already  implemented 
forward-looking,  incremental  costing 
methodologies  to  set  prices  for 
interconnection  and  unbundled  network 
elements  or  support  the  use  of  such  an 
approach.  While  these  states  have 
apphed  somewhat  different  definitions 
of,  and  approaches  to  setting  prices 
developed  on,  an  incremental  cost 
methodology,  the  record  demonstrates 
that  such  approaches  are  practical  and 
implementable. 
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451.  We  conclude  that,  under  a 
TELRIC  methodology,  incumbent  LECs' 
prices  for  interconnection  and 
unbundled  network  elements  shall 
recover  the  forward-looking  costs 
directly  attributable  to  the  specified 
element,  as  well  as  a  reasonable 
allocation  of  forward-looking  common 
costs.  Per-unit  costs  shall  be  derived 
from  total  costs  using  reasonably 
accurate  "fill  factors"  (estimates  of  the 
proportion  of  a  facility  that  will  be 
"filled"  vtrith  network  usage);  that  is,  the 
per-unit  costs  associated  with  a 
particular  element  must  be  derived  by 
dividing  the  total  cost  associated  with 
the  element  by  a  reasonable  projection 
of  the  actual  total  usage  of  the  element. 
Directly  attributable  forward-looking 
costs  include  the  incremental  costs  of 
facilities  and  operations  that  are 
dedicated  to  the  element.  Such  costs 
typically  include  the  investment  costs 
and  expenses  related  to  primary  plant 
used  to  provide  that  element.  Directly 
attributable  forward-looking  costs  also 
include  the  incremental  costs  of  shared 
facilities  and  operations.  Those  costs 
shall  be  attributed  to  specific  elements 
to  the  greatest  extent  possible. 
Telephone  Company-Cable  Television 
Cross-Ownership  Rules,  Memorandum 
Opinion  and  Order  on  Reconsideration 
and  Third  Further  Notice  of  Proposed 
Rulemaking,  59  FR  63909  (December  12, 
1994).  For  example,  the  costs  of 
conduits  shared  by  both  transport  and 
local  loops,  and  the  costs  of  central 
office  fecilities  shared  by  both  local 
switching  and  tandem  switching,  shall 
be  attributed  to  specific  elements  in 
reasonable  proportions.  More  broadly, 
certain  shared  costs  that  have 
conventionally  been  treated  as  common 
costs  (or  overheads)  shall  be  attributed 
directly  to  the  individual  elements  to 
the  greatest  extent  possible.  The 
forward-looking  costs  directly 
attributable  to  local  loops,  for  example, 
shall  include  not  only  the  cost  of  the 
installed  copper  wire  and  telephone 
poles  but  also  the  cost  of  payroll  and 
other  back  office  operations  relating  to 
the  line  technicians,  in  addition  to  other 
attributable  costs. 

452.  Forward-looking  cost 
methodologies,  like  TELRIC,  are 
intended  to  consider  the  costs  that  a 
carrier  would  incur  in  the  future.  Thus, 
a  question  arises  whether  costs  should 
be  computed  based  on  the  least-cost, 
most  efficient  network  configtiration 
and  technology  currently  available,  or 
whether  forward-looking  cost  should  be 
computed  based  on  inciunbent  LECs' 
existing  network  infrastructures,  taking 
into  account  changes  in  depreciation 
and  inflation.  The  record  indicates  three 


general  approaches  to  this  issue.  Under 
the  first  approach,  the  forward-looking 
economic  cost  for  interconnection  and 
unbundled  elements  would  be  based  on 
the  most  efficient  network  architectiire, 
sizing,  technology,  and  operating 
decisions  that  are  operationally  feasible 
and  currently  available  to  the  industry. 
Prices  based  on  the  least-cost,  most 
efficient  network  design  and  technology 
replicate  conditions  in  a  highly 
competitive  marketplace  by  not  basing 
prices  on  existing  network  design  and 
investments  imless  they  represent  the 
least-cost  systems  available  for 
purchase.  This  approach,  however,  may 
discourage  facilities-based  competition 
by  new  entrants  because  new  entrants 
can  use  the  incumbent  LECs  existing 
network  based  on  the  cost  of  a 
hypothetical  least-cost,  most  efficient 
network. 

453.  Under  the  second  approach,  the 
cost  of  interconnection  and  unbundled 
network  elements  would  be  based  on 
existing  network  design  and  technology 
that  are  currently  in  operation.  Because 
this  approach  is  not  based  on  a 
hypothetical  network  in  the  short  run. 
incumbent  LECs  could  recover  costs 
based  on  their  existing  operations,  and 
prices  for  interconnection  and 
imbundled  elements  that  reflect 
inefficient  or  obsolete  network  design 
and  technology.  This  is  essentially  an 
embedded  cost  methodology. 

454.  Under  the  third  approach,  prices 
for  interconnection  and  access  to 
unbundled  elements  would  be 
developed  from  a  forward-looking 
economic  cost  methodology  based  on 
the  most  efficient  technology  deployed 
in  the  incumbent  LECs  current  wire 
center  locations.  This  approach 
mitigates  incumbent  LECs'  concerns 
that  a  forward-looking  pricing 
methodology  ignores  existing  network 
design,  while  basing  prices  on  efficient, 
new  technology  that  is  compatible  with 
the  existing  infrastructure.  This 
benchmark  of  forward-looking  cost  and 
existing  network  design  most  closely 
represents  the  incremental  costs  that 
inciunbents  actually  expect  to  incur  in 
making  network  elements  available  to 
new  entrants.  Moreover,  this  approach 
encourages  facilities-based  competition 
to  the  extent  that  new  entrants,  by 
designing  more  efficient  network 
configurations,  are  able  to  provide  the 
service  at  a  lower  cost  than  the 
incimibent  LEC.  We,  therefore,  conclude 
that  the  forward-looking  pricing 
methodology  for  interconnection  and 
unbundled  network  elements  should  be 
based  on  costs  that  assiune  that  wire 
centers  will  be  placed  at  the  inciunbent 
LECs  current  wire  center  locations,  but 
that  the  reconstructed  local  network 


will  employ  the  most  efficient 
technology  for  reasonably  foreseeable 
capacity  requirements. 

455.  We  agree  with  USTA,  Bell 
Atlantic,  and  BellSouth  that,  as  a 
theoretical  matter,  the  combination  of 
significant  sunk  investment,  decUning 
technology  costs,  and  competitive  entry 
may  increase  the  depreciation  costs  and 
cost  of  capital  of  inciunbent  LECs.  We 
do  not  agree,  however,  that  TSLRIC  does 
not  or  cannot  account  for  risks  that  an 
incumbent  LEC  incurs  because  it  has 
sunk  investments  in  faciUties.  On  the 
contrary,  properly  designed 
depreciation  schedules  should  account 
for  expected  declines  in  the  value  of 
capital  goods.  Both  AT&T  and  MCI 
appear  to  agree  with  this  proposition. 
For  example,  AT4T  states,  "[i]n  order  to 
estimate  TSLRIC.  one  must  perform  a 
discounted  cash  flow  analysis  of  the 
future  costs  associated  with  the  decision 
to  invest.  •   •   *  One-time  costs 
associated  with  the  acquisition  of 
capital  goods  are  amortized  over  the 
economic  life  of  the  assets  using  the 
user  cost  of  capital  *  *  * ,  which 
requires  accounting  for  both  expected 
capital  good  price  changes  and 
economic  depreciation."  Moreover,  we 
are  confident  that  parties  to  an 
arbitration  with  TELRIC  studies  can 
propose  specific  depreciation  rate 
adjustments  that  reflect  expected  asset 
values  over  time. 

456.  As  noted,  we  also  agree  that,  as 
a  matter  of  theory,  an  increase  in  risk 
due  to  entry  into  the  market  for  local 
exchange  service  can  increase  a  LECs 
cost  of  capital.  We  believe  that  this 
increased  risk  can  be  partially  mitigated, 
however,  by  offering  term  discounts, 
since  long-term  contracts  can  minimize 
the  risk  of  stranded  investment.  In 
addition,  growth  in  overall  market 
demand  can  increase  the  potential  of  the 
incumbent  LEC  to  use  some  of  its 
displaced  facilities  for  other  purposes. 
Overall,  we  think  that  these  factors  can 
and  should  be  captured  in  any  LRIC 
model  and  therefore  we  do  not  agree 
that  this  requires  a  departure  from  the 
general  principle  of  forward-looking 
cost-based  pricing  for  network  elements. 

457.  We  are  not  persuaded  by  USTA's 
argiunent  that  forward  looking 
methodologies  fail  to  adjust  the  cost  of 
capital  to  reflect  the  risks  associated 
with  irreversible  investments  and  that 
they  are  "biased  downward  by  a  factor 
of  three."  First,  USTA's  argument 
unrealistically  assumes  that  competitive 
entry  would  be  instantaneous.  The  more 
reasonable  assumption  of  entry 
occurring  over  time  will  reduce  the 
costs  associated  with  sunk  investment. 
Second,  we  find  it  unlikely  that 
investment  in  communications 
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equipment  is  elitirely  irreversible  or  that 
such  equipmeiit  would  become 
valueless  once  facilities-based 
competition  b^ns.  In  a  growing 
market,  there  r^ost  likely  would  be 
demand  for  at  least  some  embedded 
telecommunications  equipment,  which 
would  therefore  retain  its  value.  Third, 
contractual  arr^gements  between  the 
new  entrant  anid  the  incumbent  that 
specifically  address  USTA's  concerns 
and  protect  incumbent's  investments 
during  transition  can  be  established. 

458.  Finally  We  are  not  persuaded  that 
the  use  by  firmb  of  hurdle  rates  that 
exceed  the  maiicet  cost  of  capital  is 
convincing  evidence  that  sunk 
investments  si^ificantly  increase  a 
firm's  cost  of  capital.  An  alternative 
explanation  foe  this  phenomenon  is  that 
the  process  that  firms  use  to  choose 
among  investmient  projects  results  in 
overestimates  (^f  their  returns.  Firms 
therefore  use  hurdle  rates  in  excess  of 
the  market  cost  of  capital  to  account  for 
these  overestimates. 

459.  Summary  of  TELRIC 
Methodology,  l^e  following 
siunmarizes  our  conclusions  regarding 
setting  prices  of  interconnection  and 
access  to  unbundled  network  elements 
based  on  the  TELRIC  methodology  for 
such  elements.  The  increment  that 
forms  the  basis  for  a  TELRIC  study  shall 
be  the  entire  quantity  of  the  network 
element  provided.  As  we  have 
previously  statttd,  all  costs  associated 
with  providing  khe  element  shall  be 
included  in  the  incremental  cost.  Only 
forward-looking,  incremental  costs  shall 
be  included  in  t  TELRIC  study.  Costs 
must  be  based  <^n  the  incimibent  LEC's 
existing  wire  center  locations  and  most 
efficient  technology  available. 

460.  Any  function  necessary  to 
produce  a  network  element  must  have 
an  associated  c^st.  The  study  must 
explain  with  spjecificity  why  and  how 
specific  functions  are  necessary  to 
provide  network  elements  and  how  the 
associated  cost^  were  developed.  Only 
those  costs  that  are  incurred  in  the 
provision  of  the  network  elements  in  the 
long  run  shall  l^  directly  attributable  to 
those  elements.!  Costs  must  be  attributed 
on  a  cost-causative  basis.  Costs  are 
causally-related  to  the  network  element 
being  provided  if  the  costs  are  incurred 
as  a  direct  result  of  providing  the 
network  elements,  or  can  be  avoided,  in 
the  long  run,  wpen  the  company  ceases 
to  provide  then).  Thus,  for  example,  the 
forward-looking  costs  of  capital  (debt 
and  equity)  neeped  to  support 
investments  required  to  produce  a  given 
element  shall  be  included  in  the 
forward-looking  direct  cost  of  that 
element.  Oirectfy  attributable  costs  shall 
include  costs  siich  as  certain 


administrative  expenses,  which  have 
traditionally  been  viewed  as  common 
costs,  if  these  costs  vary  with  the 
provision  of  network  elements.  Retailing 
costs,  such  as  marketing  or  consumer 
billing  costs  associated  with  retail 
services,  are  not  attributable  to  the 
production  of  network  elements  that  are 
offered  to  interconnecting  carriers  and 
must  not  be  included  in  the  forward- 
looking  direct  cost  of  an  element. 

461.  In  a  TELRIC  methodology,  the 
"long  run"  used  shall  be  a  period  long 
enough  that  all  costs  are  treated  as 
variable  and  avoidable.  This  "long  run" 
approach  ensures  that  rates  recover  not 
only  the  operating  costs  that  vary  in  the 
short  run,  but  also  fixed  investment 
costs  that,  while  not  variable  in  the 
short  term,  are  necessary  inputs  directly 
attributable  to  providing  the  element. 

462.  States  may  review  a  TELRIC 
economic  cost  study  in  the  context  of  a 
particular  arbitration  proceeding,  or 
they  may  conduct  such  studies  in  a 
rulemaking  and  apply  ^he  results  in 
various  arbitrations  involving 
incumbent  LECs.  In  the  latter  case, 
states  must  replace  any  interim  rates  set 
in  arbitration  proceedings  with  the 
permanent  rate  resulting  from  the 
separate  rulemaking.  This  permanent 
rate  will  take  effiect  at  or  about  the  time 
of  the  conclusion  of  the  separate 
rulemaking  and  will  apply  from  that 
time  forward. 

463.  Forward-Looking  Common  Costs. 
Certain  common  costs  are  incurred  in 
the  provision  of  network  elements.  As 
discussed  above,  some  of  these  costs  are 
common  to  only  a  subset  of  the 
elements  or  services  provided  by 
incumbent  LECs.  Such  costs  shall  be 
allocated  to  that  subset,  and  should  then 
be  allocated  among  the  individual 
elements  or  services  in  that  subset,  to 
the  greatest  possible  extent.  For 
example,  shared  maintenance  facilities 
and  vehicles  should  be  allocated  only  to 
the  elements  that  benefit  from  those 
facilities  and  vehicles.  Common  costs 
also  include  costs  incurred  by  the  firm's 
operations  as  a  whole,  that  are  common 
to  all  services  and  elements  (e.g., 
salaries  of  executives  involved  in 
overseeing  all  activities  of  the  business), 
although  for  the  purpose  of  pricing 
interconnection  and  access  to 
unbundled  elements,  which  are 
intermediate  products  offered  to 
competing  carriers,  the  relevant 
common  costs  do  not  include  billing, 
marketing,  and  other  costs  attributable 
to  the  provision  of  retail  service.  Given 
these  common  costs,  setting  the  price  of 
each  discrete  network  element  based 
solely  on  the  forward-looking 
incremental  costs  directly  attributable  to 
the  production  of  individual  elements 


will  not  recover  the  total  forward- 
looking  costs  of  operating  the  wholesale 
network.  Because  forward-looking 
common  costs  are  consistent  with  our 
forward-looking,  economic  cost 
paradigm,  a  reasonable  measure  of  such 
costs  shall  be  included  in  the  prices  for 
intercoimection  and  access  to  network 
elements. 

464.  The  incumbent  LECs  generally 
argue  that  common  costs  are  quite 
significant,  while  several  other  parties 
maintain  that  these  amounts  are 
minimal.  Because  the  unbundled 
network  elements  correspond,  to  a  great 
extent,  to  discrete  network  facilities, 
and  have  different  operating 
characteristics,  we  expect  that  common 
costs  should  be  smaller  than  the 
common  costs  associated  with  the  long- 
nm  incremental  cost  of  a  service.  We 
expect  that  many  facihty  costs  that  may 
be  common  with  respect  to  the 
individual  services  provided  by  the 
facilities  can  be  directly  attributed  to  the 
facilities  when  offered  as  unbimdled 
network  elements.  Moreover,  defining 
the  network  elements  at  a  relatively 
high  level  of  aggregation,  as  we  have 
done,  should  also  reduce  the  magnitude 
of  the  common  costs.  A  properly 
conducted  TELRIC  methodology  will 
attribute  costs  to  specific  elements  to 
the  greatest  possible  extent,  which  will 
reduce  the  common  costs.  Nevertheless, 
there  will  remain  some  common  costs 
that  must  be  allocated  among  network 
elements  and  interconnection  services. 
For  example,  at  the  sub-element  level  of 
study  (e.g.,  identifying  the  respective 
costs  of  2-wire  loops,  4-wire  loops, 
ISDN  loops,  and  so  on),  common  costs 
may  be  a  significant  proportion  of  all 
the  costs  that  must  be  recovered  irom 
sub-elements.  Given  the  likely 
asymmetry  of  information  regarding 
network  costs,  we  conclude  that,  in  the 
arbitration  process,  incumbent  LECs 
shall  have  the  burden  to  prove  the 
specific  nature  and  magnitude  of  these 
forward-looking  common  costs. 

465.  We  conclude  that  forward- 
looking  common  costs  shall  be  allocated 
among  elements  and  services  in  a 
reasonable  manner,  consistent  with  the 
pro-competitive  goals  of  the  1996  Act. 
One  reasonable  allocation  method 
would  be  to  allocate  common  costs 
using  a  fixed  allocator,  such  as  a 
percentage  markup  over  the  directly 
attributable  forward-looking  costs.  We 
conclude  that  a  second  reasonable 
allocation  method  would  allocate  only  a 
relatively  small  share  of  common  costs 
to  certain  critical  network  elements, 
such  as  the  local  loop  and  collocation, 
that  are  most  difficult  for  entrants  to 
replicate  promptly  (i.e.,  bottleneck 
facilities).  Allocation  of  common  costs 
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on  this  basis  ensures  that  the  prices  of 
network  elements  that  are  least  likely  to 
be  subject. to  competition  are  not 
artificially  inflated  by  a  large  allocation 
of  conmion  costs.  On  the  other  hand, 
certain  other  allocation  methods  would 
not  be  reasonable.  For  example,  we 
conclude  that  an  allocation 
methodology  that  relies  exclusively  on 
allocating  common  costs  in  inverse 
proportion  to  the  sensitivity  of  demand 
for  various  network  elements  and 
services  may  not  be  used.  We  conclude 
diat  such  an  allocation  could 
unreasonably  limit  the  extent  of  entry 
into  local  exchange  markets  by 
allocating  more  costs  to,  and  thus 
raising  the  prices  of,  the  most  critical 
bottleneck  inputs,  the  demand  for 
which  tends  to  be  relatively  inelastic. 
Such  an  allocation  of  these  costs  would 
undermine  the  pro-competitive 
objectives  of  the  1996  Act. 

466.  We  believe  that  our  treatment  of 
forward-looking  common  costs  will 
minimize  regulatory  burdens  and 
economic  impact  for  all  parties  involved 
in  arbitration  of  agreements  for 
interconnection  and  access  to 
imbundled  elements,  and  will  advance 
the  1996  Act's  pro-competitive 
objectives  for  local  exchange  and 
exchange  access  markets.  In  our 
decisionmaking,  we  have  considered  the 
economic  impact  of  our  rules  in  this 
section  on  small  incumbent  LECs.  For 
example,  although  opposed  to  the  use  of 
a  forward-looking,  economic  cost 
methodology,  small  incumbent  LECs 
favor  the  recovery  of  joint  and  common 
costs  in  the  event  the  Commission 
adopts  forward-looking  cost 
methodology.  We  are  adopting  such  an 
approach.  Moreover,  the  cost-based 
pricing  methodology  that  we  are 
adopting  is  designed  to  permit 
incumbent  LECs  to  recover  their 
economic  costs  of  providing 
interconnection  and  unbundled 
elements,  which  may  minimize  the 
economic  impact  of  our  decisions  on 
incumbent  LECs,  including  small 
incumbent  LECs.  We  also  note  that 
certain  small  incumbent  LECs  are  not 
subject  to  our  rules  under  section 
251(f)(1)  of  the  1996  Act,  unless 
otherwise  determined  by  a  state 
commission,  and  certain  other  small 
incumbent  LECs  may  seek  relief  firom 
their  state  commissions  from  our  rules 
under  section  251(f)(Z)  of  the  1996  Act. 

467.  We  further  conclude  that,  for  the 
aggregate  of  all  unbundled  network 
elements,  incumbent  LECs  must  be 
given  a  reasonable  opportunity  to 
recover  their  forward-looking  common 
costs  attributable  to  operating  the 
wholesale  network.  In  no  instance 
should  prices  exceed  the  stand-alone 


cost  for  a  specific  element,  and  in  most 
cases  they  should  be  below  stand-alone 
costs.  Stand-alone  costs  are  defined  as 
the  forward-looking  cost  that  an 
efficient  entrant  would  incur  in 
providing  a  given  element  or  any 
combination  of  elements.  No  price 
higher  than  stand-alone  cost  could  be 
sustained  in  a  market  from  which  entry 
barriers  were  completely  absent.  Where 
there  are  few  common  costs,  there  is 
likely  to  be  only  a  minimal  diflierence 
between  the  forward-looking  costs  that 
are  directly  attributable  to  the  particular 
element,  which  excludes  these  costs, 
and  stand-alone  cost,  which  includes  all 
of  them.  Network  elements  should  not, 
however,  be  priced  at  levels  that  would 
enable  the  incumbent  LEC  to  recover  the 
same  common  costs  multiple  times  from 
different  elements.  Any  multiple 
recovery  would  be  unreasonable  and 
thus  in  violation  of  the  statutory 
standard.  Further,  we  note  that  the  sum 
of  the  direct  costs  and  the  forward- 
looking  common  costs  of  all  elements 
will  likely  differ  from  the  incumbent 
LECs  historical,  fully  distributed  costs. 

468.  Reasonable  Return  on  Investment 
and  "Profit." Section  252(d)(1)  states 
that  rates  for  interconnection  and  access 
to  unbundled  elements  "may  include  a 
reasonable  profit."  We  find  that  the 
TELRIC  pricing  methodology  we  are 
adopting  provides  for  such  a  reasonable 
profit  and  thus  no  additional  profit  is 
justified  under  the  statutory  language. 
We  note  there  are  two  types  of  profit. 
First,  in  plain  EngUsh,  profit  is  defined 
as  "the  excess  of  returns  over 
expenditure  in  a  transaction  or  a  series 
of  transactions."  This  is  also  known  as 

a  "normal"  profit,  which  is  the  total 
revenue  required  to  cover  all  of  the  costs 
of  a  firm,  including  its  opportunity 
costs.  Second,  there  is  "economic" 
profit,  which  is  any  return  in  excess  of 
normal  profit.  Thus,  for  example,  if  the 
normal  return  in  an  industry  is  10 
percent  and  a  firm  earns  a  return  of  14 
percent,  the  economic  profit  for  that 
firm  is  4  percent.  Economic  is  also 
referred  to  as  "supranormal"  profit.  We 
conclude  that  the  definition  of  "normal" 
profit  is  embodied  in  "reasonable 
profit"  under  Section  252(d)(1). 

469.  The  concept  of  normal  profit  is 
embodied  in  forward-looking  costs 
because  the  forward-looking  cost  of 
capital,  i.e.,  the  cost  of  obtaining  debt 
and  equity  financing,  is  one  of  the 
forward-looking  costs  of  providing  the 
network  elements.  This  forward-looking 
cost  of  capital  is  equal  to  a  normal 
profit.  We  conclude  that  allowing 
greater  than  normal  .profits  would  not  be 
"reasonable"  under  sections  251(c)  and 
252(d)(1).  Bluefield  Water  Works  &■ 
Improvement  Co.  v.  Public  Service 


Comm'n  of  West  Virginia.  262  U.S.  679 
(1923);  Federal  Power  Comm'n  v.  Hope 
Natural  Gas  Co..  320  U.S.  591  (1944). 
Thus,  contrary  to  the  arguments  put 
forth  by  several  incumbent  LECs,  we 
find  that  adding  an  additional  measure 
of  profit  to  the  risk-adjusted  cost  of 
capital  in  setting  the  prices  for 
interconnection  and  access  to 
unbundled  elements  would  violate  the 
requirements  of  sections  251(c)  and 
252(d)(1)  of  the  1996  Act. 

470.  Possible  accounting  losses  from 
the  sale  of  interconnection  and 
unbundled  network  elements  using  a 
reasonable  forward-looking  cost-based 
methodology  do  not  necessarily  indicate 
that  incumbent  LECs  are  being  denied  a 
"reasonable  profit"  under  the  statute. 
The  use  of  a  forward-looking,  economic, 
cost-based  pricing  methodology, 
including  a  reasonable  allocation  of 
legitimate  joint  end  common  costs,  will 
permit  incumbent  LECs  the  opportunity 
to  earn  a  reasonable  return  on  dieir 
investment  in  network  elements. 
Finally,  contrary  to  PacTel's  argument, 
and  as  discussed  below  in  detail,  we 
conclude  that  our  forward-looking  cost- 
based  pricing  methodology  is  consistent 
with  the  Fifth  Amendment  and  is  not 
confiscatory. 

471.  Based  on  the  current  record,  we 
conclude  that  the  currently  authorized 
rate  of  return  at  the  federal  or  state  level 
is  a  reasonable  starting  point  for  TELRIC 
calculations,  and  incumbent  LECs  bear 
the  burden  of  demonstrating  wfth 
specificity  that  the  business  risks  that 
they  face  in  providing  unbundled 
network  elements  and  interconnection 
services  would  justify  a  different  risk- 
adjusted  cost  of  capital  or  depreciation 
rate.  These  elements  generally  are 
bottleneck,  monopoly  services  that  do 
not  now  face  significant  competition. 
We  recognize  that  incumbent  LECs  are 
likely  to  face  increased  risks  given  the 
overall  increases  in  competition  in  this 
industry,  which  generally  might  warrant 
an  increased  cost  of  capital,  but  note 
that,  earlier  this  year,  we  instituted  a 
preliminary  inquiry  as  to  whether  the 
currently  authorized  federal  11.25 
percent  rate  of  return  is  too  high  given 
the  current  marketplace  cost  of  equity 
and  debt.  On  the  basis  of  the  current 
record,  we  decline  to  engage  in  a  time- 
consuming  examination  to  determine  a 
new  rate  of  return,  which  may  well 
require  a  detailed  proceeding.  States 
may  adjust  the  cost  of  capital  if  a  party 
demonstrates  to  a  state  commission  that 
either  a  higher  or  lower  level  of  cost  of 
capital  is  warranted,  without  that 
commission  conducting  a  "rate-of- 
retum  or  other  rate  based  proceeding." 
We  note  that  the  risk-adjusted  cost  of 
capital  need  not  be  uniform  for  all 


45548       Federal  Register  /  Vol.  61,  No.  169,  Thursday,  August  29.  1996  /  Rules  and  Regulations 


elements.  We  i|itend  to  re-examine  the 
issue  of  the  appropriate  risk-adjusted 
cost  of  capital  bn  an  ongoing  basis, 
particularly  in  light  of  the  state 
commissions'  experiences  in  addressing 
this  issue  in  spjecific  situations. 

472.  We  disagree  with  the  conclusion 
that,  when  theie  are  mostly  sunk  costs, 
forward-looking  economic  costs  should 
not  be  the  basil  for  pricing 
interconnection  elements.  The  TELRIC 
of  an  element  has  three  components,  the 
operating  expenses,  the  depreciation 
cost,  and  the  appropriate  risk-adjusted 
cost  of  capital.JWe  conclude  that  an 
appropriate  calculation  of  TELRIC  will 
include  a  depreciation  rate  that  reflects 
the  true  changes  in  economic  value  of 
an  asset  and  a  (ost  of  capital  that 
appropriately  inflects  the  risks  incurred 
by  an  investor/Thus,  even  in  the 
presence  of  suok  costs,  TELRIC-based 
prices  are  an  appropriate  pricing 
methodology. 

(b)  Cost  Measures  Not  Included  in 
Forward-Looking  Cost  Methodology 

473.  Embedded  Costs.  We  read 
section  252(d)(;i)(A](i)  to  prohibit  states 
&om  conductiiig  traditional  rate-of- 
retum  or  other  rate-based  proceedings  to 
determine  rates  for  interconnection  and 
access  to  imbupdled  network  elements. 
We  find  that  th^  parenthetical, 
"(determined  M^ithout  reference  to  a 
rate-of-retum  or  other  rate-based 
proceeding),"  does  not  further  define 
the  type  6t  costs  that  may  be  considered, 
but  rather  specifies  a  type  of  proceeding 
that  may  not  b0  employed  to  determine 
the  cost  of  interconnection  and 
unbundled  network  elements.  The 
legislative  history  demonstrates  that 
Congress  was  eager  to  set  in  motion 
exp>editiously  the  development  of  local 
competition  and  intended  to  avoid 
imposing  the  cf>sts  and  administrative 
burdens  associated  with  a  traditional 
rate  case.  Prior  jto  the  joint  conference, 
the  Senate  version  of  the  1996  Act 
contained  the  [parenthetical  language.  In 
addition,  the  Senate  version  of  the  1996 
Act  eliminated|rate-of-retum  regulation, 
as  did  the  Hou^  version.  Conferees 
removed  the  pijovisions  eliminating 
rate-of-retum  regulation,  but  retained 
the  parenthetical. 

474.  Section  252(d)(l)(A)(i)  does  not 
specify  whether  historical  or  embedded 
costs  should  ba  considered  or  whether 
only  forward-k  oldng  costs  should  be 
considered  in  setting  arbitrated  rates. 
We  are  not  persuaded  by  incumbent 
LEC  arguments!  that  prices  for 
interconnectioa  and  unbundled  network 
elements  must  pr  should  include  any 
difference  between  the  embedded  costs 
they  have  incurred  to  provide  those 
elements  and  t  leir  current  economic 


costs.  Neither  a  methodology  that 
establishes  the  prices  for 
interconnection  and  access  to  network 
elements  directly  on  the  costs  reflected 
in  the  regulated  books  of  account,  nor  a 
price  based  on  forward  looking  costs 
plus  an  additional  amount  reflecting 
embedded  costs,  would  be  consistent 
with  the  approach  we  are  adopting.  The 
substantial  weight  of  economic 
commentary  in  the  record  suggests  that 
an  "embedded  cosf'-based  pricing 
methodology  would  be  pro- 
competitor — in  this  case  the  inciunbent 
LEG— rather  than  pro-competition.  We 
therefore  decline  to  adopt  embedded 
costs  as  the  appropriate  basis  of  setting 
prices  for  interconnection  and  access  to 
unbundled  elements.  Rather,  we 
reiterate  that  the  prices  for  the 
interconnection  and  network  elements 
critical  to  the  development  of  a 
competitive  local  exchange  should  be 
based  on  the  pro-competition,  forward- 
looking,  economic  costs  of  those 
elements,  which  may  be  higher  or  lower 
than  historical  embedded  costs.  Such 
pricing  policies  will  best  ensure  the 
efficient  investment  decisions  and 
competitive  entry  contemplated  by  the 
1996  Act,  which  should  minimize  the 
regulatory  burdens  and  economic 
impact  of  oiu'  decisions  on  small 
entities. 

475.  Inciunbent  LECs  contend 
generally  that,  in  order  to  ensure  they 
will  recover  their  total  investment  costs 
and  earn  a  profit,  they  must  recover 
embedded  costs.  These  costs,  they 
argue,  were  incurred  under  federal  and 
regulatory  oversight  and  therefore  , 
should  be  recoverable.  We  are  not 
convinced  by  the  incumbent  LECs' 
principal  arguments  for  recognizing 
embedded  cost  in  setting  section  251 
pricing  rules.  Even  if  the  incumbent 
LECs'  contention  is  correct,  increasing 
the  rates  for  interconnection  and 
unbimdled  elements  offered  to 
competitors  would  interfere  with  the 
development  of  efficient  competition, 
and  is  not  the  proper  remedy  for  any 
past  under-depreciation.  Moreover, 
contrary  to  assertions  by  some 
incumbent  LECs,  regulation  does  not 
and  should  not  guarantee  full  recovery 
of  their  embedded  costs.  Such  a 
guarantee  would  exceed  the  assurances 
that  we  or  the  states  have  provided  in 
the  past.  We  have  considered  the 
economic  impact  of  precluding  recovery 
of  small  incumbent  LECs'  embedded 
costs.  We  do  not  believe  that  basing  the 
prices  of  interconnection  and 
unbundled  elements  on  an  incumbent 
LECs  embedded  costs  would  advance 
the  pro-competitive  goals  of  the  statute. 
We  also  note  that  certain  small 


incumbent  LECs  are  not  subject  to  our 
rules  under  section  251(f)(1)  of  the  1996 
Act.  imless  otherwise  determined  by  a 
state  commission,  and  certain  other 
small  inciunbent  LECs  may  seek  relief 
fit)m  their  state  commissions  firom  our 
rules  under  section  251(f)(2)  of  the  1996 
Act 

476.  We  aclmowledge  that  some 
incumbent  LECs  may  have  incurred 
certain  embedded  costs  reasonably 
before  the  passage  of  the  1996  Act, 

''based  on  different  regulatory  regimes. 
Some  incumbent  LECs  may  assert  that 
they  have  made  certain  historical 
investments  required  by  regulators  that 
they  have  been  denied  a  reasonable 
opportimity  to  recover  in  the  past  and 
that  the  inciunbent  LECs  may  no  longer 
have  a  reasonable  opportunity  to 
recover  in  the  new  environment  of  the 
1996  Act.  The  record  before  us, 
however,  does  not  support  the 
conclusion  that  significant  residual 
embedded  costs  will  necessarily  result 
from  the  availability  of  network 
elements  at  economic  costs.  To  the 
extent  that  any  such  residual  consists  of 
costs  of  meeting  universal  service 
obligations,  the  recovery  of  such  costs 
can  and  should  be  considered  in  our 
ongoing  universal  service  proceeding. 
Universal  Service  NPRM.  To  the  extent 
a  significant  residual  exists  within  the 
interstate  jurisdiction  that  does  not  fall 
within  the  ambit  of  section  254,  we 
intend  that  to  address  that  issue  in  our 
upcoming  proceeding  on  access  reform. 

477.  Opportunity  Cost — Efficient 
Component  Pricing  Rule.  A  number  of 
incumbent  LECs  advocate  using  the 
"efficient  component  pricing  rule" 
(ECPR)  to  set  the  prices  that  incumbent 
LECs  charge  new  entrants  for  inputs 
required  to  produce  the  same  retail 
services  the  incumbent  produces.  Under 
the  ECPR.  the  price  of  an  input  should 
be  equal  to  the  incremental  cost  of  the 
input  plus  the  opportunity  cost  that  the 
incumbent  carrier  incurs  when  the  new 
entrant  provides  the  services  instead  of 
the  incumbent.  The  opportunity  cost, 
which  is  computed  as  revenues  less  all 
incremental  costs,  represents  both  profit 
and  contribution  to  common  costs  of  the 
incumbent,  given  the  existing  retail 
prices  of  the  services  being  sold. 

478.  We  conclude  that  ECPR  is  an 
improper  method  for  setting  prices  of 
interconnection  and  unbundled  network 
elements  because  the  existing  retail 
prices  that  would  be  used  to  compute 
incremental  opportunity  costs  under 
ECPR  are  not  cost-based.  Moreover,  the 
ECPR  does  not  provide  any  mechanism 
for  moving  prices  towards  competitive 
levels;  it  simply  takes  prices  as  given. 
The  record  indicates  that  both 
incumbents  and  new  entrants  agree  that 


Federal  Register  /  Vol.  61,  No.  169,  Thursday,  August  29,  1996  /  Rules  and  Regulations       45549 


retail  prices  are  not  based  on  costs. 
Incumbents  generally  aigue  that  local 
residential  retail  prices  are  below  costs 
while  new  entrants  contend  that  they 
exceed  competitive  levels.  In  either 
case,  appUcation  of  ECPR  would  result 
in  input  prices  that  would  be  either 
higher  or  lower  than  those  which  would 
be  generated  in  a  competitive  market 
and  would  not  lead  to  efficient  retail 
pricing. 

479.  In  markets  where  retail  prices 
exceed  competitive  levels,  entry  would 
take  place  if  network  element  prices 
were  set  at  efficient  competitive  levels. 
The  ECPR,  however,  will  serve  to 
discourage  competition  in  Ihese  very 
markets  because  it  relies  on  the 
prevailing  retail  price  in  setting  the 
price  which  new  entrants  pay  the 
incumbent  for  inputs.  While  ECPR 
establishes  conditions  for  efficient  entry 
given  existing  retail  prices,  as  its 
advocates  contend,  the  ECPR  provides 
no  mechanism  that  will  force  retail 
prices  to  their  competitive  levels.  We  do 
not  believe  that  Congress  envisioned  a 
pricing  methodology  for  interconnection 
and  network  elements  that  would 
insulate  incumbent  LECs'  retail  prices 
firom  competition.  Instead,  Congress 
specifically  determined  that  input 
prices  should  be  based  on  costs  because 
this  would  foster  competition  in  the 
retail  market.  Therefore,  we  reject  the 
use  of  ECPR  for  establishing  prices  for 
interconnection  and  unbimdled 
elements. 

480.  As  discussed  above,  the  record  in 
this  docket  shows  that  end  user  prices 
are  not  cost-based.  In  Open  Video 
Systems,  in  contrast,  we  did  not  find 
that  there  would  be  a  problem  with  the 
determination  of  end  user  prices. 
Implementation  of  Section  302  of  the 
Telecommunications  Act  of  1 996 — 
Open  Video  Systems,  Second  Report 
and  Order,  61  FR  28698  (June  5, 1996). 
We  concluded  that  "|u)se  of  [an  ECPR] 
approach  is  appropriate  in 
circiunstances  where  the  pricing  is 
applicable  [sic]  to  a  new  market  entrant 
(the  open  video  system  operator)  that 
will  face  competition  hom  an  existing 
incumbent  provider  (the  incumbent 
cable  operator),  as  opposed  to 
circumstances  where  the  pricing  is  used 
to  establish  a  rate  for  an  essential  input 
service  that  is  charged  to  a  competing 
new  entrant  by  an  incumbent  provider." 
In  addition,  in  Open  Video  Systems,  we 
concluded  that  the  ECPR  is  appropriate 
because  it  encourages  entry  for  open 
video  system  operators  and  also 
enhances  the  availability  of  carriage  for 
unaffiliated  programmers.  The  ECPR 
generally  protects  the  provider's  profits 
and  provides  opportunities  for  third 
parties  to  use  the  provider's  inputs.  The 


ECPR  does  not  provide  a  mechanism  to 
drive  retail  prices  to  competitive  levels, 
however.  In  Open  Video  Systems,  we 
wanted  to  encourage  entry  by  open 
video  system  providers  and  to 
encourage  them  to  have  incentives  to 
open  their  systems  to  unaffiliated 
programmers.  Here,  our  goal  is  to  ensure 
that  competition  between  providers, 
including  third  party  providers  using 
interconnection  and  unbundled 
elements,  will  drive  prices  toward 
competitive  levels  and  thus  use  of  the 
ECPR  is  inappropriate. 

481.  Universal  Service  Subsidies.  We 
conclude  that  funding  for  any  imiversal 
service  mechanisms  adopted  in  the 
universal  service  proceeding  may  not  be 
included  in  the  rates  for 
interconnection,  network  elements,  and 
access  to  network  elements  that  are 
arbitrated  by  the  states  under  sections 
251  and  252.  Sections  254(d)  and  254(e) 
of  the  1996  Act  mandate  that  universal 
service  support  be  recovered  in  an  ' 
equitable  and  nondiscriminatory 
manner  irom  all  providers  of 
telecommunications  services.  We 
conclude  that  permitting  states  to 
include  such  costs  in  rates  arbitrated 
under  sections  251  and  252  would 
violate  that  requirement  by  requiring 
carriers  to  pay  specified  portions  of 
such  costs  solely  because  they  are 
purchasing  services  and  elements  under 
section  251.  Section  252(d)(1)  requires 
that  rates  for  interconnection,  network 
elements,  and  access  to  network 
elements  refiect  the  costs  of  providing 
those  network  elements,  not  the  costs  of 
supporting  universal  service. 

482.  Section  254(f)  provides  that  a 
state  may  adopt  equitable, 
nondiscriminatory,  specific,  and 
predictable  mechanisms  to  advance 
universal  service  within  that  state.  If  a 
state  collects  universal  service  funding 
in  rates  for  elements  and  services 
pursuant  to  sections  251  and  252,  it  will 
be  imposing  non-cost  based  charges  in 
those  rates.  Including  non-cost  based 
charges  in  the  rates  for  interconnection 
and  unbundled  elements  is  inconsistent 
with  our  rules  implementing  sections 
251  and  252  which  require  that  these 
rates  be  cost-based.  It  is  also 
inconsistent  with  the  requirement  of 
section  254(f)  that  telecommunications 
carriers  contribute  to  state  universal 
service  on  a  nondiscriminatory  basis, 
because  telecommunications  carriers 
requesting  interconnection  or  access  to 
unbundled  network  elements  will  be 
required  to  make  contributions  to 
universal  service  support  through  such 
surcharges.  States  may  not,  therefore, 
include  universal  service  support 
funding  in  the  rates  for  elements  and 
services  pursuant  to  sections  251  and 


252,  nor  may  they  implement 
mechanisms  that  have  the  same  effect. 
For  example,  states  may  not  fund    , 
universal  service  support  by  imposing 
higher  rates  for  intercormection, 
unbundled  elements,  or  transport  and 
termination  on  carriers  that  offer  service 
to  different  types  of  customers  or 
different  geographic  areas.  To  the  extent 
that  New  York's  "pay  or  play"  system 
funds  universal  service  in  this  manner, 
it  violates  sections  251,  252,  and  254  of 
the  1996  Act.  Nothing  in  the  1996  Act 
or  in  this  Order,  however,  precludes  a 
state  from  adopting  a  universal  service 
funding  mechanism,  whether  interim  or 
otherwise,  if  such  funds  are  collected  in 
accordance  with  section  254(f)  on  an 
"equitable  and  nondiscriminatory 
basis"  through  "specific,  predictable, 
and  sufficient  mechanisms  that  do  not 
rely  on  or  burden  Federal  universal 
service  support  mechanisms." 

483.  Our  decision  here  does  not 
exempt  carriers  purchasing  elements  or 
services  under  section  251  from 
contributing  to  (or  possibly  receiving) 
universal  service  support.  Rather,  the 
recovery  of  universal  service  support 
costs  from  telecommunications  carriers, 
including  carriers  requesting  unbundled 
network  elements,  will  be  governed  by 
section  254  of  the  1996  Act.  Federal 
imiversal  service  support  mechanisms 
will  be  determined  by  our  decisions 
reached  in  CC  Docket  96-45,  based  on 
the  recommendations  of  the  Federal/ 
State  Universal  Service  Joint  Board,  and 
states  may  adopt  additional  universal 
service  support  mechanisms  consistent 
with  section  254(f). 

484.  We  are  mindful  that  the 
requirements  of  the  1996  Act  may  be 
disruptive  to  existing  state  universal 
service  support  mechanisms  during  the 
period  commencing  with  this  order  and 
continuing  until  we  complete  our 
universal  service  proceeding  to 
implement  section  254.  As  discussed  in 
the  subsection  immediately  below,  we 
permit  incumbent  LECs  to  continue  to 
recover  certain  non-cost-based  interstate 
access  charge  revenues  for  a  limited 
period  of  time,  largely  because  of 
concerns  about  possible  deleterious 
impacts  on  imiversal  service.  We  also 
audiorize  incumbent  LECs,  for  a  similar 
limited  period  of  time,  to  continue  to 
recover  explicit  intrastate  universal 
service  subsidy  revenues  based  on 
intrastate  access  charges.  This 
mechanism  minimizes  any  possibility 
that  implementation  of  sections  251  and 
252  will  unduly  harm  universal  service 
during  the  interim  period  prior  to 
completion  of  our  universal  service  and 
access  reform  proceedings.  Because  we 
conclude  this  action  should  adequately 
provide  for  the  continuation  of  a  portion 
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of  existing  sufajsidy  flows  during  a 
transition  perit>d  until  completion  of 
our  proceeding  implementing  section 
254,  we  decline  to  permit  any  additional 
funding  of  universal  service  support 
through  rates  fcr  interconnection, 
unbundled  elements,  and  transport  and 
termination  during  the  interim  period. 

485.  Interim  Application  of  Access 
Charges  to  Pu^hasers  of  Unbundled 
Local  Switchiiig  Element.  In  the 
introduction  of  this  Order,  we 
emphasize  that  implementation  of 
section  251  of  the  1996  Act  is  integrally 
related  to  both  universal  service  refonh 
as  required  under  section  254,  and  to 
reform  of  the  interstate  access  charge 
system.  In  ord^r  to  achieve  pro- 
competitive,  d^regulatory  markets  for  all 
telecommunications  services,  we  must 
create  a  new  system  of  funding 
universal  service  that  is  specific, 
explicit,  predictable,  sufficient,  and 
competitively  neutral.  We  also  must 
move  access  cliarges  to  more  cost-based 
and  economically  efficient  levels.  We 
intend  to  fulfiQ  both  of  these  goals  in 
the  coming  mqnths,  by  completing  our 
pending  univei-sal  service  proceeding  to 
implement  section  254  by  our  statutory 
deadline  of  May  1997,  and  by 
addressing  acaess  charge  issues  in  an 
upcoming  accass  reform  proceeding. 
The  1996  Act,  however,  requires  us  to 
adopt  rules  implementing  section  251 
by  August  1996.  We  are  concerned  that 
implementatioKi  of  the  requirements  of 
section  251  natw,  without  taking  into 
account  the  effects  of  the  new  rules  on 
our  existing  aqcess  charge  and  universal 
service  regime^,  may  have  significant, 
immediate,  ad  Verse  effects  that  were 
neither  intended  nor  foreseen  by 
Congress.         j 

486.  Specincally.  as  we  conclude 
above,  the  1996  Act  permits 
telecommunications  carriers  that 
purchase  acce^  to  unbundled  network 
elements  from  incumbent  LECs  to  use 
those  element^  to  provide 
telecommunications  services,  including 
the  originatiort  and  termination  of 
interstate  calls*  Without  further  action 
on  our  part,  settion  251  would  allow 
entrants  to  usa  those  unbundled 
network  facilities  to  provide  access 
services  to  customers  they  win  from 
incumbent  LE^s,  without  having  to  pay 
access  chargeslto  the  incumbent  LECs. 
This  result  woiild  be  consistent  with  the 
long  term  outcpme  in  a  competitive 
market.  In  the  short  term,  however, 
while  other  asbects  of  our  regulatory 
regime  are  in  tne  process  of  being 
reformed,  such  a  change  may  have 
detrimental  consequences. 

487.  The  access  charge  system 
includes  non-cost-based  components, 
and  elements  t  hat  at  least  in  part  may 


represent  subsidies,  such  as  the  carrier 
common  line  charge  (CCLC)  and  the 
transport  interconnection  charge  (TIC). 
The  CCLC  recovers  part  of  the  allocated 
interstate  costs  for  incumbent  LECs  to 
pro\ride  local  loops  to  end  users.  In  the 
universal  service  NPRM,  we  observed 
that  the  CCLC  may  result  in  higher- 
volume  toll  users  paying  rates  that 
exceed  cost,  and  some  customers  paying 
rates  that  are  below  cost.  We  sought 
comment  on  whether  that  subsidy 
should  be  continued,  and  on  whether 
and  how  it  should  be  restructured. 
Universal  Service  NPRM.  The  nature  of 
most  of  the  revenues  recovered  through  ' 
the  TIC  is  unclear  and  subject  to 
dispute,  although  a  portion  of  the  TIC  is 
associated  with  certain  costs  related  to 
particular  transport  facilities.  Although 
the  TIC  was  not  created  to  subsidize 
local  rates,  some  parties  have  argued  in 
the  Transport  proceeding  and  elsewhere 
that  some  portion  of  the  revenues  now 
recovered  through  the  TIC  may  be 
misallocated  local  loop  or  intrastate 
costs  that  operate  to  support  universal 
service.  First  Transport  Order.  57  FR 
54717  (November  20, 1992).  In  the 
forthcoming  access  reform  proceeding, 
we  intend  to  consider  the  appropriate 
disposition  of  the  TIC,  including  the 
development  of  cost-based  transport 
rates  as  directed  by  the  United  States 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  in  Competitive 
Telecommunications  Association  v. 
FCC,  87  F.3d  522  (1996)  (CompTel  v. 
FCQ. 

488.  Without  a  temporary  mechanism 
such  as  the  one  we  adopt  below,  the 
implementation  of  section  251  would 
permit  competitive  local  service 
providers  that  also  provide  interstate 
long-distance  service  to  avoid  totally  the 
CCLC  and  the  TIC,  which  in  part 
represent  contributions  toward 
universal  service,  by  serving  their  local 
customers  solely  through  the  use  of 
unbundled  network  elements  rather 
than  through  resale.  We  believe  that 
allowing  such  a  result  before  we  have 
reformed  our  universal  service  and 
access  charge  regimes  would  be 
undesirable  as  a  matter  of  both 
economics  and  policy,  because  carrier 
decisions  about  how  to  interconnect 
with  incumbent  LECs  would  be  driven 
by  regulatory  distortions  in  our  access 
charge  rules  and  our  universal  service 
scheme,  rather  than  the  unfettered 
operation  of  a  competitive  maricet. 
Because  of  our  desire  to  err  on  the  side 
of  caution  where  universal  service  may 
be  implicated,  we  conclude  that  some 
action  is  needed  during  the  interim 
period  before  we  complete  our  access 


reform  and  universal  service 
proceedings. 

489.  We  conclude  that  we  should 
establish  a  temporary  transitional 
mechanism  to  help  complete  all  of  the 
steps  toward  the  pro-competitive  goal  of 
the  1996  Act,  including  the 
implementation  of  a  new, 
competitively-neutral  system  to  fund 
universal  service  and  a  comprehensive 
review  of  our  system  of  interstate  access 
charges.  Therefore,  for  a  limited  period 
of  time,  incumbent  LECs  may  recover 
from  interconnecting  carriers  the  CCLC 
and  a  charge  equal  to  75  percent  of  the 
TIC  for  all  interstate  minutes  traversing 
the  incumbent  LECs'  local  switches  for 
which  the  interconnecting  carriers  pay 
unbundled  local  switching  element 
charges.  Inciunbent  LECs  may  recover 
these  charges  only  until  the  earliest  of: 
(1)  June  30. 1997;  (2)  the  effective  date 
of  final  decisions  by  the  Commission  in 
both  the  universal  service  and  access 
reform  proceedings;  or  (3)  if  the 
incumbent  LEC  is  a  BOC,  the  date  on 
which  that  BOC  is  authorized  under 
section  271  of  the  1996  Act  to  offer  in- 
region  interLATA  service.  The  end  date 
for  BOCs  that  are  authorized  to  o^er 
interLATA  service  shall  apply  only  to 
the  recovery  of  access  charges  in  those 
states  in  which  the  BOC  is  authorized  to 
offer  such  service. 

490.  We  tentatively  concluded  in  the 
NPRM  that  purchasers  of  unbundled 
network  elements  should  not  be 
required  to  pay  access  charges.  We 
reaffirm  our  conclusion  above  in  our 
discussion  of  unbundled  network 
elements  that  nothing  on  the  face  of 
sections  251(c)(3)  and  252(d)(1)  compels 
telecommunications  carriers  that  use 
unbundled  elements  to  pay  these 
charges,  nor  limits  these  carriers'  ability 
to  use  unbundled  elements  to  originate 
or  terminate  interstate  calls,  and' that 
payment  of  rates  based  on  TELRIC  plus 
a  reasonable  allocation  of  common 
costs,  pursuant  to  section  251(d)(1), 
represents  foil  compensation  to  the 
incumbent  LEC  for  use  of  the  network 
elements  that  telecommunications 
carriers  purchase.  Because  of  the  unique 
situation  described  in  the  preceding 
paragraphs,  however,  we  conclude, 
contrary  to  our  proposal  in  the  NPRM, 
that  during  a  time-limited  period, 
interconnecting  carriers  should  not  be 
able  to  use  unbundled  elements  to  avoid 
access  charges  in  all  cases.  As  detailed 
below,  this  temporary  mechanism  will 
apply  only  to  carriers  that  purchase  the 
local  switch  as  an  unbundled  network 
element,  and  use  that  element  to 
originate  or  terminate  interstate  traffic. 
We  are  applying  these  transitional 
charges  to  the  unbundled  local 
switching  element,  rather  than  to  any 
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other  network  elements,  because  such 
an  approach  is  most  closely  analogous 
to  the  manner  in  which  the  CCLC  and 
TIC  are  recovered  in  the  interstate 
access  regime.  Currently,  the  CCLC  and 
TIC  apply  to  interstate  switched  access 
minutes  that  traverse  incumbent  LECs' 
local  switches.  Applying  the  CCLC  and 
75  percent  of  the  TIC  to  the  unbundled 
local  switching  element  is  consistent 
with  our  goal  of  minimizing  disruptions 
while  we  reform  our  universal  service 
system  and  consider  changes  to  oiu" 
access  charge  mechanisms.  Moreover, 
the  CCLC  and  the  TIC  are  recovered  on 
a  per-minute  basis,  and  the  local  switch 
is  the  primary  point  at  which  incumbent 
LECs  are  capable  of  recording  interstate 
minutes  for  traffic  associated  with  end 
user  customers  of  requesting  carriers. 

491.  We  have  crafted  this  short-term 
continuation  of  certain  access  charge 
revenue  flows  to  minimize  the 
possibility  that  incumbent  LECs  will  be 
able  to  "double  recover"  through  access 
charges  the  facility  costs  that  new 
entrants  have  already  paid  to  purchase 
unbundled  elements.  For  that  reason, 
we  do  not  permit  inciunbent  LECs  to 
assess  on  purchasers  of  the  unbundled 
local  switching  element  any  interstate 
access  charges  other  than  the  CCLC  and 
75  percent  of  the  TIC.  The  other  access 
charges  are  all  designed  to  recover  the 
cost  of  particular  facilities  involved  in 
the  provision  of  interstate  access 
services,  such  as  local  switching, 
dedicated  interofKce  transport  circuits, 
and  tandem  switching.  Imposition  of 
these  facility-based  access  charges  in 
addition  to  the  cost-based  charges  for 
comparable  network  elements 
established  under  Section  252  could 
result  in  double  recovery.  The 
mechanism  we  establish  will  ensure 
that  incentives  created  by  non-cost- 
based  elements  of  access  charges  do  not 
result  in  harmful  consequences  prior  to 
completion  of  access  reform  and  our 
universal  service  proceeding. 
Imposition  of  additional  access  charges 
is  therefore  not  necessary.  We  note  that 
this  mechanism  serves  to  minimize  the 
potentially  disruptive  effects  of  our 
decisions  on  incumbent  LECs,  including 
small  incumbent  LECs. 

492.  For  the  same  reason,  we  permit 
incumbent  LECs  to  recover  only  75 
percent  of  the  TIC.  Some  {xirtion  of  the 
TIC  recovers  revenues  associated  with 
specific  transfjort  facilities.  To  the 
extent  that  these  costs  can  be  identified 
clearly,  they  should  not  be  imposed  on 
nOw  entrants  through  the  TIC. 
Incumbent  LECs  will  be  fully 
compensated  for  any  transport  facilities 
that  new  entrants  purchase  from  them 
through  the  unbundled  element  rates 
states  establish  under  252(d)(1),  which. 


as  we  have  stated,  must  be  based  on 
economic  cost  rather  than  access 
charges.  In  our  interim  transport  rate 
restructuring,  we  explicitly  set  the 
initial  tandem  switching  rate  at  20 
percent  of  the  interstate  revenue 
requirement,  with  the  remainder 
included  in  the  TIC.  Transport  Rate 
Structure  and  Pricing,  Report  and  Order 
and  Further  Notice  of  Proposed 
Rulemaking,  57  FR  54717  (November 
20,  1992).  In  addition,  certain  costs  of 
upgrading  incumbent  LEC  networks  to 
support  SS7  signaling  were  allocated  to 
transport  through  then-existing 
separations  procedures.  In  our  interim 
transport  rate  restructuring,  we  did  not 
create  any  fadlity-based  charges  to 
recover  these  costs,  so  the  associated 
revenues  presumably  were  incorporated 
into  the  TIC.  There  may  also  be  other 
revenues  associated  with  transport 
faciUties  that  are  recovered  today 
through  the  TIC.  While  we  are  uncertain 
of  the  precise  magnitude  of  these 
revenues,  in  our  best  judgment,  based 
on  the  record  in  the  Transport 
proceeding  and  other  information  before 
us,  we  find  that  it  is  likely  that  these 
revenues  approach,  but  probably  do  not 
exceed  25  percent  of  the  TIC  for  most 
incumbent  LECs.  Thus,  we  believe  that 
25  percent  is  a  conservative  amount  to 
exclude  from  the  TIC  to  ensure  that 
inciunbent  LECs  do  not  double  recover 
revenues  associated  with  transport 
facilities  from  new  entrants.  Moreover, 
the  Court  in  CompTel  v.  FCC  remanded 
our  Transport  decision,  in  part,  because 
of  the  inclusion  of  tandem  switching 
revenues  in  the  TIC  rather  than  in  the 
rate  element  for  tandem  switching.  We 
find  that  excluding  25  percent  of  the 
TIC  represents  a  reasonable  exercise  of 
our  discretion  to  prevent  revenues 
associated  with  the  tandem  switching 
revenue  requirement  from  being 
recovered  from  purchasers  or 
unbundled  local  switching. 

493.  We  strongly  emphasize  that  these 
charges  will  apply  to  purchasers  of  the 
unbundled  switching  element  only  for  a 
very  limited  period,  to  avoid  the 
possible  harms  that  might  arise  if  we 
were  to  ignore  the  effects  on  access 
charges  and  universal  service  of 
implementation  of  section  251.  BOCs 
shall  not  be  permitted  to  recover  these 
revenues  once  they  are  authorized  to 
offer  in-region  interLATA  service, 
because  at  that  time  the  potential  loss  of 
access  charge  revenues  faced  by  a  BOC 
most  likely  will  be  able  to  be  offset  by 
new  revenues  from  interLATA  services. 
Moreover,  although  we  do  not  prejudge 
the  conditions  necessary  to  grant  BOC 
petitions  under  section  271  to  offer  in- 
region  interLATA  service,  we  do  decide 


that  BOCs  should  not  be  able  to  charge 
the  CCLC  and  the  TIC,  which  are  not 
based  on  forward-looking  economic 
costs,  to  competitors  that  use  unbundled 
elements  under  section  251  once  they 
are  authorized  to  provide  in-region 
interLATA  service.  Only  BOCs  are 
subject  to  special  restrictions  in  the 
1996  Act  to  ensure  that  their  entry  into 
the  in-region  interLATA  market  does 
not  have  an  adverse  impact  on 
competition.  We  conclude  that  this 
additional  trigger  date  after  which  BOCs 
may  not  continue  to  receive  access 
charges  frt>m  purchasers  of  unbundled 
local  switching  is  consistent  with  this 
Congressional  design. 

494.  We  have  selected  June  30, 1997 
as  an  ultimate  end  date  for  this 
transitional  mechanism  to  coincide  with 
the  effective  date  for  LEC  annual  access 
tariffs,  and  because  we  believe  it  is 
imperative  that  this  transitional 
requirement  be  limited  in  duration.  We 
can  conceive  of  no  circumstances  under 
which  the  requirement  that  certain 
entrants  pay  the  CCLC  or  a  portion  of 
the  TIC  on  calls  carried  over  imbundled 
network  elements  would  be  extended 
further.  The  fact  that  access  or  universal 
service  reform  have  not  been  completed 
by  that  date  would  not  be  a  sufficient 
jusdfication,  nor  would  any  actual  or 
asserted  harm  to  the  financial  status  of 
the  incumbent  LECs.  By  June  30. 1997, 
the  industry  will  have  had  sufficient 
time  to  plan  for  and  adjust  to  potential 
revenue  shifts  that  may  result  from 
competitive  entry.  Thus,  the  economic 
impact  of  our  decision  on  competitive 
local  service  providers,  including  those 
that  are  small  entities,  should  be 
minimized. 

495.  We  believe  that  we  have  ample 
legal  authority  to  implement  this 
temporary  transitional  measure,  and  we 
find  that  this  approach  is  consistent 
with  the  letter  and  spirit  of  the  1996 
Act.  We  recognize  that  the  CCLC  and 
TIC  have  not  been  developed  in 
accordance  with  the  pricing  standards 
of  section  252(d)(1),  and  that  to  comply 
with  the  1996  Act,  the  rates  that  states 
establish  for  interconnection  and 
unbundled  network  elements  may  not 
include  non-cost-based  amounts  or 
subsidies.  The  1934  and  1996  Acts  do, 
however,  give  us  legal  authority  to 
determine,  for  policy  reasons,  that  users 
of  LEC  facilities  should  pay  certain 
access  charges  for  a  period  of  time.  New 
England  Tel.  and  Tel .  Co.  v.  FCC,  826 
F.2d  1101  (DC.  Cir  1987);  North 
American  Telecommunications 
Association  v.  FCC.  772  F.2d  (7th  Qr. 
1085);  Lincoln  Tel.  and  Tel.  Co.  v.  FCC, 
659  F.2d  (DC.  Cir.  1989).  Section  4{i)  of 
the  1934  Act  authorizes  the  Commission 
to  "perform  any  and  all  acts  •  *  •  not 
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inconsistent  with  this  Act,  as  may  be 
necessary  in  the  execution  of  its 
functions."  Qven  the  extraordinary 
upheaval  in  tjie  industry's  structure  set 
in  motion  by  the  1996  Act,  and  the 
specific  concfrns  described  above,  we 
believe  that  a  temporary  mechanism  is 
necessary  in  0rder  to  ensure  that  the 
policy  goals  Underlying  the  access 
charge  system  and  the  Communications 
Act  itself  are  not  undermined.  Further, 
we  believe  se^ion  251(g)  of  the  1996 
Act  lends  sup|>ort  to  our  decision.  As 
discussed  above,  section  251(g)  does  not 
require  that  iijcumbent  LECs  continue  to 
receive  acces^  charge  revenues  when 
telecommunications  carriers  use 
unbundled  incumbent  LEC  network 
elements  to  originate  and  terminate 
interstate  traf$c.  That  section  does, 
however,  proVide  evidence  of 
Congressional  recognition  of  the 
potential  tension  between  existing 
interconnection  obligations,  such  as 
access  charge^,  and  the  new  methods  of 
interconnectiiin  mandated  by  section 
251,  and  therefore  supports  our  decision 
to  create  a  liniited-duration  mechanism 
to  address  thif  tension. 

496.  The  decision  of  the  court  in 
CompTel  v.  FCC  to  remand  our  decision 
to  adopt  the  l^C  is  not  inconsistent  with 
this  approachj  The  Court's  concern 
stenuned,  in  part,  from  the  inclusion  of 
a  portion  of  the  interstate  tandem 
switching  revenue  requirement  in  the 
TIC.  We  have  excluded  from  the  charges 
that  purchasers  of  unbundled  local 
switching  mutt  pay  a  percentage  of  the 
TIC  that,  at  a  eiinimum,  includes  these 
allocated  tandem  switching  revenues 
from  the  transitional  charges  that 
incumbent  LECs  may  assess  on  IXCs. 
Furthermore,  the  Court  directed  the 
Conmiission  tp  develop  a  cost-based 
transport  rate  structure,  or  to  explain 
why  it  chose  not  to  do  so.  Competitive 
Telecommunications  Association  v. 
FCC,  87  F.3d  S22  (DC.  Cir  1996).  We 
intend  to  fulfill  this  obligation  in  the 
forthcoming  access  reform  proceeding. 
The  charge  equal  to  75  percent  of  the 
TIC  will  be  applied  only  as  an  interim 
measure  for  a  prief,  clearly-identified 
period,  until  that  restructuring  of  access 
charges  is  completed.  The  court 
expressly  acknowledged  that  the  1996 
Act  would  ha^e  implications  for  the 
access  charge  System.  For  the  reasons 
described  above,  we  conclude  that  these 
effects  necessitate  temporary 
application  ofja  portion  of  the  TIC  to 
entrants  that  \yin  end  user  customers 
from  LECs.  and  that  purchase  the  local 
switch  as  an  unbundled  element  to 
originate  and  i  erminate  interstate  and 
intrastate  toll  raffic  for  such  end  users. 
In  the  access  reform  proceeding,  we 


intend  to  determine  the  appropriate 
disposition  for  these  revenues.  Until  we 
have  had  the  opportunity  to  do  so, 
however,  we  permit  incumbent  LECs  to 
recover  a  transitional  charge  equal  to  75 
percent  of  the  TIC  under  the  limited 
circumstances  described  herein. 

497.  The  interim  mechanism  we 
establish  here  differs  fit>m  the  waiver 
relief  we  have  previously  granted  to 
NYNEX  and  Ameritech  to  permit  them 
to  recover  certain  interstate  access 
charge  revenues  through  "bulk  billing" 
of  revenues  to  all  interstate  switched 
access  customers.  Those  orders 
responded  to  waiver  requests  filed  prior 
to  the  passage  of  the  1996  Act.  Our 
responsibility  in  those  proceedings  was 
to  determine  whether  special 
circumstances  existed,  and  whether  the 
specific  relief  requested  better  served 
the  public  interest  than  continued 
application  of  our  general  rules.  By 
constrast,  the  action  we  take  today 
addresses  industry-wide  issues  that 
arise  bom  the  new  regime  put  into  place 
by  section  251  of  the  1996  Act,  which 
allows  states  to  estabUsh  unbundled 
network  element  rates  that  recover  the 
full  unseparated  cost  of  elements.  Our 
response  to  the  Ameritech  and  ^4YNEX 
waiver  petitions  does  not,  simply 
because  those  petitions  also  concerned 
access  charge  recovery,  constrain  our 
decision  in  this  proceeding. 

498.  It  would  be  unreasonable  to 
provide  such  a  transitional  mechanism 
on  the  federal  level,  but  to  deny  similar 
authority  to  the  states.  Therefore,  states 
may  continue  existing  explicit  universal 
service  support  mechanisms  based  on 
intrastate  access  charges  for  an  interim 
period  of  a  similar  brief,  clearly-defined 
length.  During  that  period,  unless 
decided  otherwise  by  the  state, 
incumbent  LECs  may  continue  to 
recover  such  revenues  from  purchasers 
of  unbimdled  local  switching  elements 
that  use  those  elements  to  originate  or 
terminate  intrastate  toll  calls  for  end 
user  customers  they  win  from 
inciunbent  LECs.  States  may  terminate 
these  mechanisms  at  any  time.  We 
define  mechanisms  based  on  intrastate 
access  charges  as  those  mechanisms  that 
require  purchasers  of  intrastate  access 
services  from  incumbent  LECs  to  pay 
non-cost-based  charges  for  those  access 
services  on  the  basis  of  their  intrastate 
access  minutes  of  use. 

499.  We  do  not  intend,  however,  that 
such  a  transitional  mechanism 
eviscerate  the  requirements  of  sections 
252  and  254,  which,  as  we  have  stated, 
prohibit  funding  of  universal  service 
subsidies  through  rates  for 
interconnection  and  unbundled  network 
elements.  Mechanisms  such  as  New 
York's  "pay  or  play"  system,  which 


would  impose  intrastate  access  charges 
on  non-access  services  rather  than 
allowing  incumbent  LECs  to  recover 
non-cost-based  revenues  from 
purchasera  of  access  services,  may  not 
be  included  in  this  interim  system.  Such 
a  result  is  justified  because  state  "pay  or 
play"  mechanisms  do  not  at  present 
constitute  a  significant  revenue  stream 
to  inciunbent  LECs,  and  therefore 
elimination  of  this  mechanism  is 
unlikely,  in  the  short  term,  to  have 
significant  detrimental  effiects  on 
universal  service  support. 

500.  These  state  mechanisms  must 
end  on  the  earlier  of:  (1)  June  30, 1997; 
or  (2)  if  the  incumbent  LEC  that  receives 
the  transitional  access  charge  revenues 
is  a  BCX:,  the  date  on  which  that  BOC 

is  authorized  under  section  271  of  the 
1996  Act  to  offer  in-region  interLATA 
service.  With  one  exception,  the 
analysis  provided  above  as  to  the 
rationale  for  the  end  dates  for  the 
transitional  interstate  access  charge 
mechanism  appHes  here  as  well. 
Because  our  access  reform  proceeding 
focuses  on  federal  charges,  and  because 
the  full  extent  of  the  section  254 
universal  service  mechanism  remains  to 
be  determined  in  that  proceeding, 
intrastate  access  charge-based  imiversal 
service  support  mechanisms  should  not 
now  be  required  to  terminate  upon  the 
completion  of  those  proceedings. 

501.  As  with  our  decision  to  permit 
incumbent  LECs  to  continue  to  receive 
certain  interstate  access  charge  revenues 
from  some  purchasers  of  unbundled 
local  switching  for  a  limited  period  of 
time,  we  believe  our  decision  to  allow 
states  to  preserve  certain  intrastate 
universal  service  support  mechanisms 
based  on  access  charges  is  within  our 
authority  under  section  251(d)(1)  of  the 
1996  Act,  and  section  4(i)  of  the  1934 
Act.  Moreover,  although  section  251(g) 
does  not  directly  refer  to  intrastate 
access  charge  mechanisms,  it  would  be 
incongruous  to  conclude  that  Congress 
was  concerned  about  the  effects  of 
potential  disruption  to  the  interstate 
access  charge  system,  but  had  no  such 
concerns  about  the  effects  on  anal<|gous 
intrastate  mechanisms. 

(c)  Fifth  Amendment  Issues 

502.  We  conclude  that  our  decision 
that  prices  for  incumbent  LECs' 
unbundled  elements  and 
interconnection  offerings  be  based  on 
forward-looking  economic  cost  does  not 
violate  the  incumbent  LECs'  rights 
under  the  Fifth  Amendment  of  the 
Constitution.  The  Supreme  Court  has 
recognized  that  public  utilities  owned 
and  operated  by  private  investors,  even 
though  their  assets  are  employed  in  the 
public  interest  to  provide  consumers 
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with  service,  may  assert  their  rights 
under  the  Takings  Clause  of  the  Fifth 
Amendment.  Duquesne  Light  Co.  v. 
Barasch,  488  U.S.  299.  307  (1989).  hi 
applying  the  Takings  Clause  to  rate 
setting  for  public  utilities,  the  Court  has 
stated  that  "[tlhe  guiding  principle  has 
been  that  the  Constitution  protects 
utilities  firom  being  limited  to  a  charge 
for  their  property  serving  the  public 
which  is  so  'unjust'  as  to  be 
confiscatory." 

503.  The  Supreme  Court  has  held  that 
the  determination  of  whether  a  rate  is 
confiscatory  depends  on  whether  that 
rate  is  just  and  reasonable,  and  not  on 
what  methodology  is  used.  In  re 
Permian  Basin  Area  Rate  Cases,  390 
U.S.  747  (1968);  Federal  Power 
Commission  v.  Memphis  Light,  Gas  6" 
Water  Division,  411  U.S.  458  (1973); 
Jersey  Central  Power  &■  Light  v.  FERC, 
810  F.2d  1168  (D.C.  Cir.  1987).  In 
Federal  Power  Comm  'n  v.  Hope  Natural 
Gas  Co.,  320  U.S.  591  (1944),  the  Court 
upheld  the  Federal  Power  Commission's 
order  that  required  the  company  to 
make  a  large  reduction  in  wholesale  gas 
rates.  The  commission  based  its 
determination  of  a  reasonable  rate  of 
return  on  a  plant  valuation  determined 
by  using  a  historical  cost  methodology 
that  was  only  half  as  large  as  the 
company's  own  valuation  based  on 
forward-looking  reproduction  costs.  In 
its  decision,  the  Court  set  forth  the 
governing  legal  standard  for 
determining  whether  a  rate  is 
constitutional: 

Under  the  statutory  standard  of  "just  and 
reasonable"  it  is  the  result  reached  not  the 
method  employed  that  is  controlling.  It  is  not 
the  theory  but  the  impact  of  the  rate  order 
which  counts.  If  the  total  effect  of  the  rate 
order  cannot  be  said  to  be  unjust  and 
unreasonable,  judicial  inquiry  under  the  Act 
is  at  an  end.  The  fact  that  the  method 
employed  to  reach  that  result  may  contain 
infirmities  is  not  then  important. 

504.  The  Court  went  on  to  explain 
that,  in  determining  whether  a  rate  is 
reasonable,  the  regulatory  body  must 
balance  the  interests  of  both  the  investor 
and  consumer.  "From  the  investor  or 
company  point  of  view,  it  is  important 
that  there  be  enough  revenue  not  only 
for  operating  expenses  but  also  for  the 
capital  costs  of  the  business  *  *  *. 
(T)he  return  on  the  equity  owner  should 
be  commensurate  with  returns  on 
investments  in  other  enterprises  having 
corresponding  risks." 

505.  Under  sections  251(c)  (2)  and  (3) 
of  the  1996  Act,  incumbent  LECs  must 
establish  rates  for  interconnection  and 
unbundled  elements  that  are  just  and 
reasonable.  In  adopting  the  rules  that 
govern  those  rates,  under  Hope  Natural 
Gas  we  must  consider  whether  the  end 


result  of  inciunbent  LEC  rates  is  just  and 
reasonable.  Incumbent  LECs  argue  that 
establishing  a  rate  structure  that  does 
not  permit  recovery  of  historical  or 
embedded  costs  is  confiscatory.  We 
disagree.  As  stated  above,  the  Court  has 
consistently  held  since  Hope  Natural 
Gas  that  it  is  the  end  result,  not  the 
method  used  to  achieve  that  result,  that 
is  the  issue  to  be  addressed.  Indeed,  the 
Court  has  found  that  the  "fixing  of 
prices,  like  other  applicatioiis  of  the 
police  power,  may  reduce  the  value  of 
the  property  which  is  being  regulated. 
But  the  fact  that  the  value  is  reduced 
does  not  mean  that  the  regulation  is 
invalid."  Moreover,  the  Court  has 
upheld  as  reasonable  changes  in 
ratemaking  methodology  when  the 
change  resulted  in  the  exclusion  of 
historical  costs  prudently  incurred. 
Thus,  the  mere  fact  that  an  incumbent 
LEC  may  not  be  able  to  set  rates  that 
will  allow  it  to  recover  a  particular  cost 
incurred  in  establishing  its  regulated 
network  does  not,  in  and  of  itself,  result 
in  confiscation. 

506.  Moreover,  Hope  Natural  Gas 
requires  only  that  the  end  result  of  our 
overall  regulatory  framework  provides 
LECs  a  reasonable  opportunity  to 
recover  a  return  on  their  investment.  In 
other  words,  incumbent  LECs'  overall 
rates  must  be  considered,  including  the 
revenues  for  other  services  under  our 
jurisdiction. 

507.  In  this  proceeding,  we  are 
establishing  pricing  rules  that  should 
produce  rates  for  monopoly  elements 
and  services  that  approximate  what  the 
incumbent  LECs  would  be  able  to 
charge  if  there  were  a  competitive 
market  for  such  offerings.  We  believe 
that  a  forward-looking  economic  cost 
methodology  enables  incumbent  LECs 
to  recover  a  fair  return  on  their 
investment,  i.e.,  just  and  reasonable 
rates.  The  record  does  not  compel  a 
contrary  conclusion.  No  incumbent  LEC 
has  provided  persuasive  evidence  that 
prices  based  on  a  forward-looking 
economic  cost  methodology  would  have 
a  significant  impact  on  its  "financial 
integrity."  We  further  note  that  at  least 
one  federal  appellate  court  has  held 
incremental  cost-based  pricing 
constitutional.  Metropolitan  Transp. 
Auth.  V.  Interstate  Commerce 
Commission,  792  F.2d  287,  297  (2d 
Cir.),  cert,  denied,  479  U.S.  1017  (1986). 

508.  Incumbent  LECs  may  seek  relief 
from  the  Commission's  pricing 
methodology  if  they  provide  specific 
information  to  show  that  the  pricing 
methodology,  as  applied  to  them,  will 
result  in  confiscatory  rates.  We  also  do 
not  completely  foreclose  the  possibility 
that  incumbent  LECs  will  be  afforded  an 
opportunity  to  recover,  to  some  extent. 


their  embedded  costs  through  a 
mechanism  separate  from  rates  for 
interconnection  and  unbundled  network 
elements.  As  stated  above,  we  intend  to 
explore  this  issue  in  detail  in  our 
upcoming  access  reform  proceeding. 

509.  GTE  argues  that  the  proper 
standard  to  review  our  ratemaking 
methodology  is  the  just  compensation 
standard  generally  reserved  for  takings 
of  property.  This  is  in  effect  a 
contention  that  the  1996  Act's  physical 
collocation  and  unbundled  network 
facility  requirements  constitute  physical 
occupation  of  their  property  that  should 
be  deemed  a  taking  and  that  must  be 
subject  to  "just  compensation." 
Assuming  for  the  sake  of  argument  that 
the  physical  collocation  and  unbundled 
facilities  requirements  do  result  in  a 
taking,  we  nevertheless  find  that  the 
ratemaking  methodology  we  have 
adopted  satisfies  the  just  compensation 
standard.  Just  compensation  is  normally 
measured  by  the  fair  market  value  of  the 
property  subject  to  the  taking.  )ust 
compensation  is  not,  however,  intended 
to  permit  recovery  of  monopoly  rents. 
The  just  and  reasonable  rate  standard  of 
TELRIC  plus  a  reasonable  allocation  of 
the  joint  and  common  costs  of  providing 
network  elements  that  we  are  adopting 
attempts  to  replicate,  with  respect  to 
bottleneck  monopoly  elements,  the  rates 
that  would  be  charged  in  a  competitive 
market.  Policy  and  Rules  Concerning 
Rates  for  Dominant  Carriers,  Further 
Notice  of  Proposed  Rulemaking,  53  FR 
22356  (June  15,  1988).  and,  we  believe, 
is  entirely  consistent  with  the  just 
compensation  standard.  Indeed,  a 
similar  rate  methodology  based  on 
incremental  costs  has  been  found  to 
satisfy  the  just  compensation 
requirement.  For  these  reasons,  we 
conclude  that,  even  if  the  1996  Act's 
physical  collocation  and  unbundled 
network  facility  requirements  constitute 
a  taking,  a  forward-looking  economic 
cost  methodology  satisfies  the 
Constitution's  just  compensation 
standard. 

3.  Rate  Structure  Rules 

a.  General  Rate  Structure  Rules 

(1)  Background 

510.  In  addition  to  applying  our 
economic  pricing  methodology  to 
determine  the  rate  level  of  a  specific 
element  or  interconnection,  the  state 
must  also  determine  the  appropriate  rate 
structure.  We  discuss  in  this  section 
general  principles  for  analyzing  rate 
structure  questions,  such  as  in  what 
circumstances  charges  should  be  flat- 
rated  or  usage  sensitive  and  in  what 
circumstances  they  should  be  recurring 
or  non-recurring.  These  rate  structure 
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rules  will  appl^  as  well  if  a  state  sets 
rates  based  on  default  proxies  discussed 
in  Section  VII.C.2  below,  where  we  also 
discuss  the  apppx>priate  rate  structure  for 
specific  netwoik  elements.  Network 
providers  incur  costs  in  providing  two 
broad  categories  of  fiacilities,  dedicated 
and  shared.  Dedicated  facilities  are 
those  that  are  used  by  a  single  party — 
either  an  end  user  or  an  interconnecting 
network.  Shared  facilities  are  those  used 
by  multiple  parties,  hi  the  NPRM,  we 
proposed  that  oosts  should  be  recovered 
in  a  manner  that  reflects  the  way  they 
are  inciured.  Vfp  also  sought  comment 
on  whether  we  should  require  states  to 
provide  for  recovery  of  dedicated 
facility  costs  oi^  a  flat-rated  basis,  or  at 
a  minimum,  re<{uire  LECs  to  offer  a  flat- 
rate  option. 

(2}  Discussion 

511.  We  conQude,  as  a  general  rule, 
that  incumbent  LECs'  rates  for 
interconnection  and  unbundled 
elements  must  recover  costs  in  a  manner 
that  reflects  the,  way  they  are  incurred. 
This  will  conform  to  the  1996  Act's 
requirement  that  rates  be  cost-based, 
ensure  requesting  carriers  have  the  right 
incentives  to  construct  and  use  public 
network  facilities  efficiently,  and 
prevent  incumbent  LECs  fitim 
inefficiently  raisuig  costs  in  order  to 
deter  entry.  We  note  that  this 
conclusion  should  facihtate  competition 
on  a  reasonable^  and  efficient  basis  by  all 
firms  in  the  industry  by*  establishing 
prices  for  interoonnection  and 
unbundled  elerpents  based  on  costs 
similar  to  those]  incurred  by  the 
incumbents,  which  may  be  expected  to 
reduce  the  regulatory  burdens  and 
economic  impact  of  our  decision  for 
many  parties,  including  both  small 
entities  seekingjto  enter  the  local 
exchange  markats  and  small  incimibent 
LECs.  We  also  adopt  some  more  specific 
rules  that  follow  from  this  general  rule. 

512.  First,  wa  require  that  the  charges 
for  dedicated  fatiUties  be  flat-rated, 
including,  but  not  limited  to,  charges  for 
unbundled  loops,  dedicated  transport, 
interconnection,  and  collocation.  These 
charges  should  pe  assessed  for  fixed 
periods,  such  a)  a  month.  We  are 
requiring  flat-rated  charges  for 
dedicated  facilities.  Usage-based  charges 
for  dedicated  fa^lities  would  give 
purchasers  of  access  to  network 
elements  an  unfconomic  incentive  to 
reduce  their  traffic  volumes.  Moreover, 
purchasers  of  access  to  network 
elements  with  ibw  voliunes  of  traffic 
would  pay  beloW-cost  prices,  and 
therefore  have  an  incentive  to  add  lines 
that  they  would  not  add  if  they  had  to 
pay  the  full  cos  .  As  stated  in  the  NPRM, 
a  flat-rated  chai  ;e  is  most  efficient  for 


dedicated  facilities,  because  it  ensures 
that  a  customer  will  pay  the  full  cost  of 
the  facility,  and  no  more.  It  ensures  that 
an  entrant  will,  for  example,  purchase 
the  exclusive  right  to  use  additional 
loops  only  if  the  entrant  beUeves  that 
the  benefits  of  the  additional  loops  will 
exceed  its  costs.  It  also  ensures  that  the 
entrant  will  not  face  an  additional  (and 
non-cost-based)  usage  charge. 

513.  Second,  if  we  apply  our  general 
rule  that  costs  should  be  recovered  in  a 
manner  that  reflects  the  way  they  are 
incurred,  then  recurring  costs  must  be 
recovered  through  recurring  charges, 
rather  than  through  a  nonrecurring 
charge.  A  recurring  cost  is  one  incurred 
periodically  over  time.  A  LEC  may  not 
recover  recurring  costs  such  as  income 
taxes,  maintenance  expenses,  and 
administrative  expenses  through  a 
nonrecurring  charge  because  these  are 
costs  that  are  incurred  in  connection 
with  the  asset  over  time.  For  example, 
we  determine  that  maintenance 
expenses  relating  to  the  local  loop  must 
be  recovered  through  the  recurring  loop 
charge,  rather  than  through  a 
nonrecurring  charge  imposed  upon  the 
entrant. 

514.  We  find  that  recovering  a 
recurring  cost  through  a  nonrecurring 
charge  would  be  unjust  and 
uiueasonable  because  it  is  unlikely  that 
incumbent  LECs  will  be  able  to 
calculate  properly  the  present  value  of 
recurring  costs.  To  calculate  properly 
the  present  value  of  recurring  costs,  an 
inciunbent  LEC  would  have  to  project 
accurately  the  duration,  level,  and 
frequency  of  the  recurring  costs  and 
estimate  properly  its  overall  cost  of 
capital.  We  find  that,  in  practice,  the 
present  value  of  the  recurring  costs 
cannot  be  calculated  with  sufficient 
accuracy  to  warrant  up-front  recovery  of 
these  costs  because  incumbent  LECs 
lack  sufficient  experience  with  the 
provision  of  interconnection  and 
unbundled  rate  elements.  Without 
sufficient  experience,  incumbent  LECs 
are  unable  to  project  the  length  of  time 
that  an  average  entrant  would 
interconnect  with,  or  take  an  unbundled 
element  from,  the  incumbent  LEC.  or 
how  expenses  associated  with 
interconnection  and  unbundled  rate 
elements  would  change  over  time.  In 
contrast,  a  recurring  charge  for  a 
recurring  cost  would  ensure  that  a 
customer  is  only  charged  for  the  costs 
the  entrant  incurs  while  that  entrant  is 
taking  interconnection  service  or 
unbundled  rate  elements  bom  the 
incumbent  LEC.  Moreover,  when  costs 
associated  with  the  interconnection  and 
particular  unbundled  rate  elements 
change,  the  incumbent  LEC  can  make 


appropriate  adjustments  to  the  charges 
at  the  time  such  cost  changes  occur. 

515.  Accordingly,  we  find  that 
imposing  nonreciuring  charges  for 
recurring  costs  could  pose  a  barrier  to 
entry  because  these  charges  may  be 
excessive,  reflecting  costs  that  may  (1) 
not  actually  occur;  (2)  be  incurred  later 
than  predicted;  (3)  not  be  incurred  for 
as  long  as  predicted;  (4)  be  incurred  at 
a  level  that  is  lower  than  predicted;  (5) 
be  inciured  less  frequently  than 
predicted;  and  (6)  be  discounted  to  the 

{>resent  using  a  cost  of  capital  that  is  too 
ow. 

516.  Notwithstanding  the  foregoing, 
where  recurring  costs  are  de  minimis, 
we  will  permit  incumbent  LECs  to 
recover  such  costs  through  nonrecurring 
charges.  We  find  that  recturing  costs  are 
de  minimis  where  the  costs  of 
administering  the  recurring  charge 
would  be  excessive  in  refation  to  the 
amount  of  the  reciuring  costs. 

517.  Third,  states  may,  but  need  not, 
require  incumbent  LECs  in  an  arbitrated 
agreement  to  recover  nonrecurring  costs, 
costs  that  are  incurred  only  once, 
through  recurring  charges  over  a 
reasonable  period  of  time.  The  recovery 
of  such  nonrecurring  costs  through 
reciuring  charges  is  a  conunon  practice 
for  telecommunications  services. 
Construction  of  an  intercormector's 
physical  collocation  cage  is  an  example 
of  a  nonrecurring  cost.  We  find  that 
states  may,  where  reasonable,  require  an 
incumbent  LEC  to  recover  construction 
costs  for  an  interconnector's  physical 
collocation  cage  as  a  recurring  charge 
over  a  reasonable  period  of  time  in  lieu 
of  a  noiuecurring  charge.  This 
arrangement  would  decrease  the  size  of 
the  entrant's  initial  capital  outlay, 
thereby  reducing  financial  barriers  to 
entry.  At  the  same  time,  any  such 
reasonable  arrangement  would  ensure 
that  incumbent  LECs  are  fully 
compensated  for  their  nonrecurring 
costs. 

518.  We  require,  however,  that  state 
commissions  take  steps  to  ensure  that 
incumbent  LECs  do  not  recover 
noivecurring  costs  twice  and  that 
nonrecurring  charges  are  imposed 
equitably  among  entrants.  A  state 
commission  may,  for  example,  decide  to 
permit  incumbent  LECs  to  charge  the 
initial  entrants  the  full  amount  of  costs 
incurred  for  shared  facilities  for 
physical  collocation  service,  even  if 
future  entrants  may  benefit.  A  state 
commission  may,  however,  require 
subsequent  entrants,  who  take  physical 
collocation  service  in  the  same  central 
office  and  receive  benefits  as  a  result  of 
costs  for  shared  facilities,  to  pay  the 
incumbent  LEC  for  their  proportionate 
share  of  those  costs,  less  depreciation  (if 
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an  asset  is  involved).  Under  this 
approach,  the  state  commission  could 
require  the  inciunbent  LEC  to  provide 
the  initial  entrants  pro  rata  rehmds, 
reflecting  the  full  amount  of  the  charges 
collected  from  the  subsequent  entrants. 
Alternatively,  a  state  commission  may 
decide  to  permit  incumbent  LECs  to 
charge  initial  entrants  a  proportionate 
firaction  of  the  costs  incurred,  based  on 
a  reasonable  estimate  of  the  total 
demand  by  entrants  for  the  particular 
interconnection  service  or  unbundled 
rate  elements. 

519.  In  addition,  state  commissions 
must  ensure  that  nonrecurring  charges 
imposed  by  inciunbent  LECs  are 
equitably  allocated  among  entrants 
where  such  charges  are  imposed  on  one 
entrant  for  the  use  of  an  asset  and 
another  entrant  uses  the  asset  after  the 
first  entrant  abandons  the  asset.  For 
example,  when  an  entrant  pays  a 
nonreciuring  charge  for  construction  of 
a  physical  collocation  cage  and  the 
entrant  discontinues  occupying  the  cage 
before  the  end  of  the  economic  life  of 
the  cage,  a  state  commission  could 
require  that  the  initial  entrant  receive  a 
pro  rata  refund  from  the  incumbent  LEC 
for  the  undepreciated  value  of  the  cage 
in  the  event  that  a  subsequent  entrant 
takes  physical  collocation  service  and 
uses  the  asset.  Under  this  approach,  the 
state  commission  could  require  that  the 
subsequent  entrant  pay  the  incumbent 
LEC  a  nonrecurring  charge  equal  to  the 
remaining  unamortized  value  of  the 
cage  and  the  initial  entrant  will  receive 
a  credit  from  the  incumbent  LEC  equal 
to  the  unamortized  value  of  the  cage  at 
the  time  the  subsequent  entrant  takes 
service  and  utilizes  the  cage. 

520.  BellSouth 's  concern  that  rate 
structure  rules  could  preclude  mutually 
agreeable  alternative  structiues  is 
misplaced.  The  rate  structure  rules  we 
adopt  here  apply  only  to  rates  imposed 
by  the  states  in  arbitration  among  the 
parties  and  to  state  review  of  BOC 
statements  of  generally  available  terms. 
Our  rules  do  not  restrict  parties  from 
agreeing  to  alternative  rate  structures. 
On  the  contrary,  our  intent,  following 
the  clear  pro-negotiation  spirit  of  the 
1996  Act,  is  for  parties  to  use  the 
backdrop  of  state  arbitrations  conducted 
under  our  rules,  to  negotiate  more 
efficient,  mutually  agreeable 
arrangements,  subject,  of  course,  to  the 
antitrust  laws  and  to  the  1996  Act's 
requirement's  that  voluntarily  negotiated 
agreements  not  unreasonably 
discriminate  against  third  parties. 


b.  Additional  Rate  Structure  Rules  for 
Shared  Facilities 

(1)  Background 

521.  hi  the  NPRM,  we  stated  our 
behef  that  the  costs  of  shared  faciUties 
should  be  recovered  in  a  manner  that 
efficiently  apportions  costs  among  users 
that  share  the  facility.  The  NPRM  noted 
that,  for  shared  facilities,  it  may  be 
efficient  to  set  prices  using  any  of  the 
following:  a  usage-sensitive  charge;  a 
usage-sensitive  charge  for  peak-time 
usage  and  a  lower  charge  for  off-peak 
usage;  or  a  flat  charge  for  the  peak 
capacity  that  an  interconnector  wishes 
to  pay  for  and  use  as  though  that  p>ortion 
of  the  facility  were  dedicated  to  the 
interconnector. 

(2)  Discussion 

522.  The  costs  of  shared  faciUties 
including,  but  not  limited  to,  much  of 
local  switching,  tandem  switching, 
transmission  faciUties  between  the  end 
office  and  the  tandem  switch,  and 
signaling,  should  be  recovered  in  a 
manner  that  efficiently  apportions  costs 
among  users.  Because  the  cost  of 
capacity  is  determined  by  the  volume  of 
traffic  that  the  facilities  are  able  to 
handle  during  peak  load  periods,  we 
beUeve,  as  a  matter  of  economic  theory, 
that  if  usage-sensitive  rates  are  used, 
then  somewhat  higher  rates  should 
apply  to  peak  period  traffic,  with  lower 
rates  for  non-peak  usage.  The  peak  load 
price  would  be  designed  to  recover  at 
least  the  cost  of  the  incremental  network 
capacity  added  to  carry  peak  period 
traffic.  Pricing  traffic  during  peak 
periods  based  on  the  cost  of  the 
incremental  capacity  needed  to  handle 
additional  traffic  would  be 
economically  efficient  because 
additional  traffic  would  be  placed  on 
the  network  if  and  only  if  the  user  or 
interconnecting  network  is  wiUing  to 
pay  the  cost  of  the  incremental  network 
capacity  required  to  handle  this 
additional  traffic.  Such  pricing  would 
ensure  that  a  call  made  during  the  peak 
period  generates  enough  revenue  to 
cover  the  cost  of  the  faciUties  expansion 
it  requires,  and  would  thus  give  carriers 
an  incentive  to  expand  and  develop  the 
network  efficiently.  In  contrast,  off-peak 
traffic  imposes  relatively  little 
additional  cost  because  it  does  not 
require  any  incremental  capacity  to  be 
added  to  base  plant,  and  consequently, 
the  price  for  carrying  off-peak  traffic 
should  be  lower. 

523.  We  recognize,  however,  that 
there  are  practical  problems  associated 
with  a  peak-sensitive  pricing  system. 
For  example,  different  parts  of  a  given 
provider's  network  may  experience  peak 
traffic  volumes  at  different  times  (e.g.. 


business  districts  may  experience  their 
peak  period  between  10:00  and  11:00 
a.m.,  while  suburban  areas  may  have 
their  peak  periods  between  7:00  and 
8:00  p.m.)  Moreover,  peak  periods  may 
change  over  time.  For  instance,  growth 
in  Internet  usage  may  create  new  peak 
periods  in  the  late  evening.  Further, 
charging  different  prices  for  calk  made 
during  different  parts  of  the  day  may 
cause  some  customers  to  shift  their 
calling  to  the  less  expensive  time 
periods,  which  could  shift  the  peak  or 
create  new  peaks.  Tlius,  to  design  an 
efficient  peak-sensiUve  pricing  system 
requires  detailed  knowledge  of  both  the 
structure  of  costs  as  well  as  demand. 

524.  We  conclude  that  the  practical 
problems  associated  with  peak-sensitive 
pricing  make  it  inappropriate  for  us  to 
require  states  to  impose  such  a  rate 
structure  for  unbundled  local  switching 
or  other  shared  facilities  whose  costs 
vary  with  capacity.  Because  we  believe 
that  such  a  structutre  may  be  the  most 
economically  efficient,  however,  we  do 
not  prohibit  states  from  imposing  peak- 
sensitive  pricing.  We  also  expect  that 
parties  may  be  able  to  negotiate 
agreements  with  peak/off-peak 
differences  if  the  benefits  of  such 
distinctions  are  sufficiently  high.  We 
conclude  that  states  may  use  either 
usage-sensitive  rates  or  flat  capacity- 
based  rates  for  shared  facilities,  if  a  state 
finds  that  such  rates  reasonably  reflect 
the  costs  imposed  by  the  various  users. 
States  may  consider  for  guidance  rate 
structures  developed  in  competitive 
markets  for  shared  facilities.  We  note 
that  our  decisions  in  this  section  may 
benefit  small  entity  entrants  in  local 
exchange  and  exchange  access  markets 
by  minimizing  the  extent  to  which 
purchasers  of  interconnection  and 
unbundled  access  pay  rates  that  diverge 
from  the  costs  of  those  facilities  and 
services. 

c.  Geographic/Class-of-Service 
Averaging 

(1)  Background 

525.  In  the  NPRM,  we  asked  about  the 
appropriate  level  of  aggregation  for  rates 
for  interconnection  and  access  to 
unbundled  elements.  We  noted  that 
geographic  averaging  is  simple  to 
administer  and  prevents  unreasonable 
or  unlawful  rate  differences  but,  where 
averaging  covers  high  and  low  cost 
areas,  it  could  distort  competitors' 
decisions  whether  to  lease  unbundled 
elements  or  build  their  own  facilities. 
We  sought  comment  on  the  geographic 
deaveraging  of  interconnection  and 
unbundled  element  rates  by  zone, 
LATA,  or  other  area. 
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526.  We  alsa  inquired  about 
disaggregationiby  class  of  service.  We    - 
questioned  whether  business  and 
residential  loops,  or  loops  deployed 
using  different  technologies  should  be 
charged  different  rates,  and  how  large  a 
differential  should  be  allowed. 

(2)  Discussion 

527.  Geogralfhic  Deavemging.  The 
1996  Act  mandates  that  rates  for 
interconnection  and  unbundled 
elements  be  "hesed  on  the  cost  *   *  *  of 
providing  the  interconnection  of 
network  elements."  We  agree  with  most 
parties  that  deiveraged  rates  more 
closely  reflect  the  actual  costs  of 
providing  interconnection  and 
unbundled  elements.  Thus,  we 
conclude  that  fates  for  fntercdnnectioh 
and  unbundled  elements  must  be 
geographically  deaveraged. 

528.  The  record  reflects  that  at  least 
two  states  have  implemented 
geographicallyfdeaveraged  rate  zones. 
These  rate  zone  pricing  systems  have 
generally  included  a  minimum  of  three 
zones.  In  the  Ekpanded  Interconnection 
proceeding,  th^  Commission  also 
permitted  LEC$  to  implement  a  three 
zone  structure.  Expanded 
Interconnection  Order.  57  FR  54323 
(November  18.{1992);  Expanded 
Interconnection  Second  Report  and 
Order  and  Thitd  Notice  ofPmposed 
Rulemaking.  58  FR  48756  (September 
17,  1993).  We  conclude  that  three  zones 
are  presumptively  sufGcient  to  reflect 
geographic  cosi  differences  in  setting 
rates  for  interconnection  and  unbundled 
elements,  and  that  states  may.  but  need 
not.  use  these  f  xisting  density-related 
rate  zones.  Wh^re  such  systems  are  not 
in  existence,  stlates  shall  create  a 
minimum  of  three  cost-related  rate 
zones  to  implement  deaveraged  rates  for 
interconnection  and  unbundled 
elements.  A  st^te  may  establish  more 
than  three  zon^s  where  cost  differences 
in  geographic  i|egions  are  such  that  it 
finds  that  additional  zones  are  needed 
to  adequately  iteflect  the  costs  of 
interconnectioti  and  access  to 
unbundled  eletnents. 

529.  Class-of-Service  Deaveraging. 
The  record  leads  us  to  the  opposite 
conclusion  foriclass-of-service 
deaveraging.  lJ|nder  the  1996  Act, 
wholesale  rate^  for  resold  services  will 
be  based  on  retail  rates  less  avoided 
costs.  Rates  foi  interconnection  and 
access  to  unbundled  elements,  however, 
are  to  be  based  on  costs.  We  conclude 
that  the  pricing  standard  for 
interconnecticm  and  unbundled 
elements  prohibits  deaveraging  that  is 
not  cost  based.  Interconnection  and 
unbundled  eletnents  are  intermediate 
services  provi(  ed  by  incumbent  LECs  to 


other  telecommunications  carriers,  and 
there  is  no  evidence  that  the  cost  of 
providing  these  intermediate  services 
varies  with  the  class  of  service  the 
telecommunications  carrier  is  providing 
to  its  end-user  customers.  We  conclude 
that  states  may  not  impose  class-of- 
service  deaveraging  on  rates  for 
intercoimection  and  unbundled 
elements.  We  disagree  with  the  Ohio 
Consiuners'  Counsel's  position  that  the 
1996  Act's  explicit  permission  of  class-  ' 
of-service  deaveraging  of  resold  services 
implies  that  class-of-service  deaveraging 
should  be  permitted  for  interconnection 
and  unbundled  elements.  Finally,  we 
note  that  these  decisions  concerning 
averaging  may  be  expected  to  lead  to 
increased  competition  and  a  more 
efficient  allocation  of  resources,  which 
should  benefit  the  entire  industry, 
including  small  entities  and  small 
incumbent  LECs. 

C.  Default  Proxy  Ceilings  and  Ranges 

530.  As  previously  discussed,  we 
strongly  encourage  state  commissions, 
as  a  general  rule,  to  set  arbitrated  rates 
for  interconnection  and  access  to 
unbimdled  network  elements  pursuant 
to  the  forward-looking,  economic  cost 
pricing  methodology  we  adopt  in  this   . 
Order.  Such  rates  would  approximate 
levels  charged  in  a  competitive  market, 
would  be  economically  efficient,  and 
would  be  based  on  the  forward-looking, 
economic  cost  of  providing 
interconnection  and  unbundled 
elements.  We  recognize,  however,  that, 
in  some  cases,  it  may  not  be  possible  for 
carriers  to  prepare,  or  the  state 
commission  to  review,  economic  cost 
studies  within  the  statutory  time  fiame 
for  arbitration  and  thus  here  first 
address  situations  in  which  a  state  has 
not  approved  a  cost  study.  States  that  do 
not  complete  their  review  of  a  forward- 
looking  economic  cost  stud^  within  the 
statutory  time  periods  but  must  render 
pricing  decisions,  will  be  able  to 
establish  interim  arbitrated  rates  based 
on  the  proxies  we  provide  in  this  Order. 
A  proxy  approach  might  provide  a 
faster,  administratively  simpler,  and  less 
costly  approach  to  establishing  prices 
on  an  interim  basis  than  a  detailed 
forward-looking  cost  study. 

531.  The  default  proxies  we  establish 
will,  in  most  cases,  serve  as 
presimiptive  ceilings.  States  may  set 
prices  below  those  ceilings  if  the  record 
before  them  supports  a  lower  price. 
States  should  provide  a  reasoned  basis 
for  selecting  a  particular  default  price. 
In  one  case,  for  local  switching,  the 
default  proxy  is  a  range  within  which  a 
state  may  set  prices. 

532.  States  that  set  prices  based  upon 
the  de&ult  proxies  must  also  require  the 


parties  to  update  the  prices  in  the 
interconnection  agreement  on  a  going- 
forward  basis,  either  after  the  state 
conducts  or  approves  an  economic 
study  according  to  the  cost-based 
pricing  methodology  or  pursuant  to  any 
revision  of  the  default  proxy.  We  believe 
generic  economic  cost  models,  in 
principle,  best  comport  with  the 
preferred  economic  cost  approach 
described  previously,  and  we  intend  to 
examine  further  such  models  by  the  first 
quarter  of  1997  to  determine  whether 
any  of  those  models,  with  any 
appropriate  modifications,  could  serve 
as  better  default  proxies.  Any  updated 
price  would  take  effect  beginning  at  the 
time  of  the  completed  and  approved 
study  or  the  application  of  the  revised 
defeult  proxy. 

533.  Second,  if  a  state  has  approved 
or  conducted  an  economic  cost  study, 
prior  to  this  Order,  tliat  complies  with 
the  methodology  we  adopt  in  this  Order, 
the  state  may  continue  to  apply  the 
resulting  rate  even  when  not  consistent 
with  our  default  proxies.  There  must, 
however,  be  a  factual  record,  including 
the  cost  study,  sufficient  for  purposes  of 
review  after  notice  and  opportimity  for 
the  affected  parties  to  participate. 

534.  Finally,  while  we  provide  for  the 
use  by  states  of  default  proxies,  we 
recognize  that  certain  states  that  are 
unable  to  utilize  an  economic  cost  study 
may  wish  to  obtain  the  benefits  of 
setting  rates  pursuant  to  such  a  study  for 
its  residents.  The  Commission  will 
therefore  entertain  requests  by  states  to 
review  an  economic  cost  study,  to  assist 
the  state  in  conducting  or  reviewing 
such  a  study,  or  to  conduct  such  a 
study. 

1.  Use  of  Proxies  Generally 

a.  Background 

535.  In  the  NPRM,  we  discussed  the 
possibility  of  setting  certain  outside 
limits  for  interconnection  and 
unbundled  element  rates,  in  particular, 
by  the  use  of  proxies.  We  invited  parties 
to  comment  on  whether  the  use  of 
certain  proxies  to  set  outer  boundaries 
on  the  prices  for  interconnection  and 
unbundled  elements  would  be 
consistent  with  the  pricing  principles  of 
the  1996  Act.  Specifically,  in  the  NPRM, 
we  asked  parties  to  comment  on  the 
benefits  of  various  types  of  proxies:  (1) 
generic  cost  studies,  such  as  the 
Benchmark  Cost  Model  and  the  Hatfield 
models;  (2)  some  measure  of  nationally- 
averaged  cost  data;  (3)  rates  in  existing 
interconnection  and  unbundling 
arrangements  between  incumbent  LECs 
and  other  providers  of  local  service, 
such  as  neighboring  incumbent  LECs, 
CMRS  providers,  or  other  entrants  in  the 
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same  service  area;  (4)  a  subset  of  the 
incumbent  LECs'  existing  interstate 
access  rates,  charged  for  interconnection 
with  IXCs  and  other  access  customers, 
or  an  intrastate  equivalent;  (5)  use  of  the 
interstate  prices  established  in  the  ONA 
proceeding  for  unbundled  features  and 
functions  of  the  local  switch  as  ceilings 
for  the  same  imbundled  elements  under 
section  251;  and  (6)  any  other 
administratively  simple  methods  for 
establishing  a  ceiling  for 
interconnection  and  unbundled  network 
element  rates.  As  a  counterpart  to 
ceilings,  we  also  sought  comment  on 
whether  it  would  be  necessary  or 
appropriate  for  us  to  establish  floors  for 
interconnection  and  unbimdled  element 
prices. 

b.  Discussion 

536.  We  adopt,  in  the  section  below, 
default  proxies  for  particular  network 
elements.  We  believe  that  these  default 
proxies  generally  will  result  in 
reasonable  price  ceilings  or  price  ranges 
and,  for  administrative  and  practical 
reasons,  will  be  benehcial  to  the  states 
in  conducting  initial  rate  arbitrations, 
especially  in  the  time  period  prior  to 
completion  of  a  cost  study.  The  proxies 
we  adopt  are  designed  to  approximate 
prices  that  will  enable  competitors  to 
enter  the  local  exchange  market  swiftly 
and  efficiently  and  will  constrain  the 
inciunbent  LECs'  ability  to  preclude 
efficient  entry  by  manipulating  the 
allocation  of  common  costs  among 
services  and  elements.  States  that  utilize 
the  default  proxies  we  establish  to  set 
prices  in  en  arbitration  should  revise 
those  prices  on  a  going-forward  basis 
when  they  are  able  to  utiUze  the 
preferred  economic  costing 
methodology  we  describe  in  Section 
VII.B.2.a.  above,  or  if  we  subsequently 
adopt  new  proxies. 

537.  We  have  considered  the 
economic  impact  of  the  adoption  of 
default  proxy  ceilings  and  ranges  on 
small  entities,  including  new  entrants 
and  small  incumbent  LECs.  The 
adoption  of  proxies  for  interim 
arbitrated  rates  should  minimize 
regidatory  burdens  on  the  parties  to 
arbitration,  including  small  entities 
seeking  to  enter  the  local  exchange 
markets  and  small  incumbent  LECs,  by 
permitting  states  to  implement  the  1996 
Act  more  quickly  and  facilitating 
competition  on  a -reasonable  and 
efHcient  basis  by  all  firms  in  the 
industry.  We  therefore  believe  that  the 
adoption  of  default  proxy  ranges  and 
ceilings  advances  the  pro-competitive 
goals  of  the  1996  Act.  We  also  note  that 
certain  small  inciunbent  LECs  are  not 
subject  to  our  rules  under  section 
251(0(1)  of  the  1996  Act,  unless 


otherwise  determined  by  a  state 
commission,  and  certain  other  small 
incumbent  LECs  may  seek  relief  from 
their  state  commissions  from  our  rules 
under  section  251(f)(2)  of  the  1996  Act. 

538.  The  proxies  that  we  establish 
represent  the  price  ceiling  or  price 
ranges  for  the  particular  element  on  an 
averaged  basis.  In  Section  Vn.B.3.c. 
above,  we  required  that  rates  be  set  on 
a  geographically-deaveraged  basis. 
Consequently,  states  utilizing  the 
proxies  shall  set  rates  such  that  the 
average  rate  for  the  particular  element  in 
a  study  area  does  not  exceed  the 
applicable  proxy  ceiling  or  lie  outside 
the  proxy  range. 

539.  We  re)ect  the  use  of  rates  in 
interconnection  agreements  that  predate 
the  1996  Act  as  a  proxy-based  ceiling  for 
interconnection  and  unbundled  element 
rates.  These  existing  interconnection 
agreements  were  not  reached  in  a 
competitive  market  environment. 
Further,  such  agreements  may  reflect 
the  divergent  bargaining  power  of  the 
parties  to  the  agreement,  various  public 
poUcy  initiatives  to  advance  nual 
telephone  service,  or  non-monetary  quid 
pro  quos  often  found  in  voluntarily 
negotiated  business  arrangements  that 
may  be  difficult  to  quantify.  Thereis 
little  basis  for  us  to  conclude  that  rates 
in  these  interconnection  agreements 
reflect  the  forward-looking,  incremental 
cost  of  interconnection  and  unbundled 
network  elements.  Prices  in  agreements 
reached  since  the  1996  Act  are  more 
likely  than  prior  agreements  to  provide 
useful  information  about  forward- 
looking  costs,  which  together  with  other 
information  may  be  useful  in 
establishing  proxies. 

540.  In  the  NPRM,  we  also  raised  the 
issue  of  using  some  measure  of 
nationally-averaged  cost  data  as  a  proxy. 
No  such  study  has  been  submitted  into 
the  record  in  this  proceeding. 

2.  Proxies  for  Specific  Elements 
a.  Overview 

541.  Although  we  encourage  states  to 
use  an  economic  cost  methodology  to 
set  rates  for  interconnection,  unbundled 
network  elements,  and  collocation,  we 
will  permit  states  unable  to  analyze  an 
economic  costing  study  within  the 
statutory  time  constraints  to  use  default 
proxies  in  setting  and  reviewing  rates. 
We  set  forth  below  the  default  proxies 
for  sp>ecific  network  elements.  These 
proxies  are  interim  only.  They  will 
apply  only  until  a  state  sets  rates  in 
{trbitrations  on  the  basis  of  an  economic 
cost  study,  or  until  we  promulgate  new 
proxies  based  on  economic  cost  models. 
We  also  set  forth  below  the  rate 
structure  rules  that  apply  to  each  of 


network  elements.  These  rate  structure 
requirements  are  applicable  regardless 
of  whether  a  state  uses  an  economic  cost 
study  or  the  proxy  approach  to  set  rate 
levels. 

b.  Discussion 

(1)  Loops 

(a)  EHscussion 

542.  Most  loop  costs  are  associated 
with  a  single  customer.  MTS  and  WATS 
Market  Structure,  Third  Report  and 
Order.  48  FR  10319  (March  11. 1983). 
Outside  plant  between  a  customer's 
premises  and  ports  on  incumbent  LEC 
switches  is  typically  either  physically 
separate  for  each  individual  customer, 
or  has  costs  that  can  easily  be 
apportioned  among  users.  We  therefore 
conclude  that  costs  associated  with 
unbundled  loops  should  be  recovered 
on  a  flat-rated  basis.  Usage-based  rates 
for  an  unbundled  loop  would  most 
likely  translate  into  usage-based  rates 
for  new  entrants'  retail  local  customers. 
A  retail  usage-based  rate  would  distort 
incentives  for  efficient  use.  Customers 
that  had  to  pay  a  usage  charge  would 
have  an  incentive  not  to  use  the  network 
in  situations  where  the  benefit  of  using 
the  network  exceeds  the  true  cost  of 
using  the  network.  Usage-based  loop 
prices  would  put  an  entrant  at  an 
artificial  cost  disadvantage  when 
competing  for  high-volume  customers. 
We  note  that  MFS  has  filed  a  separate 
petition  asking  the  Conunission  to 
preempt  certain  provisions  of  the  Texas 
statute,  which  it  contends  requires 
inciunbent  L£Cs  to  sell  unbundled  local 
loops  on  a  usage-sensitive  basis.  We  will 
rule  specifically  on  the  Texas  statute 
when  we  consider  the  MFS  Texas 
Petition. 

543.  In  general,  we  believe  that  states 
should  use  a  TELRIC  methodology  to 
establish  geographically  deaveraged, 
flat-rate  charges  for  access  to  unbundled 
loops.  As  discussed  above,  however,  we 
recognize  that,  in  some  cases,  it  may  not 
be  possible  for  carriers  to  prepare,  or  for 
state  commissions  to  review,  economic 
cost  studies  within  the  statutory  time 
frame  for  arbitration  proceedings. 
Because  reviewing  and  approving  such 
cost  studies  takes  time  and  because 
many  states  have  not  yet  begun,  or  have 
only  recently  begun,  to  develop  and 
examine  such  studies,  it  is  critical  for 
the  near-term  development  of  local 
competition  to  have  proxies  that 
provide  an  approximation  of  forward- 
looking  economic  costs  and  can  be  used 
by  states  almost  immediately.  These 
proxies  would  be  used  by  a  state 
commission  until  it  is  able  either  to 
complete  a  cost  study  or  to  evaluate  and 
adopt  the  results  of  a  study  or  studies 
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submitted  in  0ie  record.  In  an  NPRM  to 
be  issued  shoHly,  we  will  investigate 
more  fully  various  long-run  incremental 
cost  models  in  the  record  with  an  eye 
to  developing  a  model  that  can  be  used 
to  generate  proxies  for  the  forward 
looking  economic  costs  of  network 
elements.  Until  such  time  as  we  can 
develop  such  a  model,  we  have 
developed  \h$  following  default  proxy 
ceilings  that  state  commissions  that 
have  not  completed  forward  looking 
economic  cost  studies  may  use  in  the 
interim  as  an  approximation  to  the 
forward  looking  cost  of  the  local  loop. 

544.  State  commissions  may  use  tnis 
proxy  to  derive  a  maximum  (or  ceiling) 
loop  rate  for  each  incumbent  LEG 
operating  within  their  state,  and  may 
establish  actual  unbimdled  loop  rates  at 
any  level  less  than  or  equal  to  this 
maximum  rate  in  speci^c  arbitrations  or 
other  proceedings.  Of  course,  we  are 
encouraging  states  to  have  economic 
studies  completed  wherever  feasible. 
Moreover,  states  will  have  to  replace 
this  proxy  ceiling  with  the  results  of 
their  own  forward  looking  economic 
cost  study  or  the  results  produced  by  a 
generic  economic  cost  model  that  the 
Commission  has  approved. 

545.  We  are  adopting  a  proxy  ceiling 
based  on  two  tost  models' and  rates  for 
unbundled  loops  allowed  by  six  states 
that  had  available  to  them  the  results  of 
forward-looking  economic  cost  studies 
at  the  time  th^y  considered  either 
interim  or  peipanent  rates  for  the 
unbundled  loOp  element.  These  states 
are  Colorado,  Connecticut,  Florida, 
Illinois,  Michigan,  and  Oregon.  Each  of 
these  states  h$s  used  a  standard  that 
appears  to  be  ^asonably  close  to  the 
forward-looking  economic  cost 
methodology  that  we  require  to  be  used, 
although  possibly  not  consistent  in 
every  detail  with  our  TELRIC 
methodology.  Generally,  these  states 
appear  to  have  included  an  allocation  of 
forward-looking  common  costs  in  their 
unbundled  lot>p  prices.  The  individual 
state  studies  insulted  in  the  following 
average  rates  for  unbundled  local  loops: 
Colorado,  $18;  Connecticut,  $12.95; 
Florida,  $17.33;  Illinois,  $10.93; 
Michigan,  $10.03;  and  Oregon,  $12.45, 
computed  as  set  forth  below. 

546.  The  Colorado  Commission  set  an 
interim  rate  of  $18  per  month  for 
unbundled  loops  terminated  at  the  main 
distribution  f^ame  of  the  LEC  switch. 
The  Connecticut  Commission  ruled  that 
SNET  must  provide  the  following 
interim  unbundled  loop  prices  varying 
by  four  zones:  metro  $10.18;  urban 
$11.33;  suburban  $15.33;  and  rural 
$14.97.  In  the  absence  of  further 
information  about  customer  density  or 
average  loop  ength  by  zone,  we  used  a 


simple  average  equal  to  $12.95.  The 
Florida  Commission  set  an  interim  rate 
for  2-wire  loops  at  $17.00  per  month  for 
BellSouth,  $15.00  for  United/Centel, 
and  $20.00  for  GTE.  Using  weights 
equal  to  the  number  of  loops  served  by 
each  company  in  1994  as  reported  in  the 
Monitoring  Report,  we  computed  a 
weighted  average  price  equal  to  $17.28. 
Pursuant  to  its  Customers  First  Order, 
the  Illinois  Commerce  Commission 
approved  tariffs  establishing  business 
rates  equal  to  $7.08,  $10.92,  and  $14.45, 
and  residential  rates  equal  to  $4.59, 
$8.67,  and  $12.14  in  three  density 
zones.  Based  on  data  from  Table  2.5, 
page  20  of  the  Conunon  Carrier 
Statistics,  1995  Preliminary,  we  found  a 
36  percent-64  percent  business 
residential  split.  Using  Illinois 
Commission  data  for  number  of 
households  in  each  density  zone 
(996,750  in  zone  A;  2,788,759  in  zone  B; 
4,594,567  in  zone  C).  we  computed  an 
average  loop  cost  of  $10.93.  The 
Michigan  Commission  approved 
transitional  rates  of  $8.00  per  loop  for 
business  and  $11  per  loop  for  residence. 
Based  on  Common  Carrier  Statistics, 
1995  Preliminary  data,  we  computed  a 
32  peroent-68  percent  business- 
residential  split  in  Michigan,  which 
leads  to  an  average  rate  of  $10.03.  The 
Oregon  Commission  set  the  rate  for  a 
"tMsic  2-wire  loop  set"  at  $11.95  plus 
$0.50  for  a  network  access  channel 
connection,  for  a  total  price  of  $12.45. 

547.  In  order  to  set  a  proxy  ceiling  for 
unbundled  loop  elements  vt'e  make  use 
of  the  two  cost  models  for  which 
nationwide  data  are  available  and  upon 
which  parties  have  had  the  opportimity 
to  comment  in  this  proceeding.  These 
models  are  the  Benchmark  Cost  Model 
(BCM)  and  the  Hatfield  2.2.  Based  on 
our  current  information,  we  beHeve  that 
both  these  models  are  based  on  detailed 
engineering  and  demographic 
assumptions  that  vary  among  states,  and 
that  the  outputs  of  these  models 
represent  sufficiently  reasonable 
predictions  of  relative  cost  differences 
among  states  to  be  used  as  set  forth 
below  to  set  a  proxy  ceiling  on 
unbundled  loop  prices  for  each  state. 
We  do  not  believe,  however,  that  these 
model  outputs  by  themselves 
necessarily  represent  accurate  estimates 
of  the  absolute  magnitude  of  loop  costs. 
As  we  discuss  below,  further  analysis  is 
necessary  in  order  to  evaluate  fully  the 
procedures  and  input  assumptions  that 
the  models  use  in  order  to  derive  cost 
estimates.  Furthermore,  in  the  case  of 
BCM,  model  outputs  include  costs  in 
addition  to  the  cost  of  the  local  loop.  In 
order  to  correct  for  these  considerations, 
we  have  developed  a  hybrid  cost  proxy 


in  the  following  manner.  First,  we  have 
applied  a  scaling  factor  to  the  cost 
estimates  of  each  model.  This  scaling  is 
based  on  the  actual  rates  computed  for 
unbundled  loop  elements  in  the  six 
states  referred  to  above.  Specifically  we 
have  multiplied  the  cost  estimate 
produced  by  each  model  in  each  state 
by  a  factor  equal  to  the  unweighted 
average  of  rates  adopted  by  state 
commissions  in  the  six  states,  divided 
by  the  unweighted  average  of  the  model 
cost  estimates  for  the  same  six  states. 
Our  hybrid  cost  proxy  is  computed  as 
the  simple  average  of  the  scaled  cost 
estimates  for  the  two  models  in  each  of 
the  48  contiguous  states  and  the  District 
of  Columbia.  Neither  BCM  nor  Hatfield 
2.2  provide  cost  estimates  for  Alaska 
and  only  the  BCM  provides  an  estimate 
for  Hawaii.  Our  default  loop  cost 
proxies  for  Hawaii  and  Puerto  Rico  are 
based  on  the  default  loop  cost  proxies 
of  the  states  that  most  closely 
approximate  them  in  population  density  - 
per  square  mile.  We  are  not  setting 
default  loop  cost  proxies  in  this  Order 
for  Alaska  or  for  any  of  the  remaining 
non-contiguous  areas  subject  to  the  1996 
Act  requirement  that  incumbent  LECs 
offer  unbundled  loop  elements.  We  are 
not  establishing  default  loop  cost 
proxies  for  these  areas  because  we  are 
unsure  that  comparisons  of  the 
population  densities  of  the  continental 
states  and  of  Alaska  and  other  non- 
contiguous areas  subject  to  the  1996  Act 
fully  capture  differences  in  loop  costs. 
Regulatory  authorities  in  those  areas 
may  seek  assistance  firom  this 
Conunission  should  default  loop  cost 
proxies  be  needed  before  they  have 
completed  their  investigations  of  the 
forward-looking  costs  of  providing 
unbundled  loop  elements.  Since  our 
intention  is  to  establish  a  ceiling  for 
unbundled  loop  rates,  we  believe  that  it 
is  necessary  to  take  account  of  the 
variation  in  the  data  that  we  have  used 
for  scaling.  While  the  six  states  that  we 
considered  appear  to  have  based  their 
rates  on  forward-looking  economic  cost 
pricing  principles,  the  actual  rates  that 
they  approved  appear  to  reflect  other 
factors  as  well.  Furthermore,  because 
only  a  small  number  of  states  have 
conducted  such  studies,  some  upward 
adjustment  is  warranted  as  a  safety 
margin  to  ensure  that  the  ceiling 
captures  the  variation  in  forward- 
looking  economic  costing  prices  on  a 
state-by-state  basis.  We  have  therefore 
chosen  to  adjust  the  hybrid  cost 
estimates  upward  by  five  percent  for 
each  state.  A  table  listing  the  proxy 
ceilings  on  a  statewide  average  basis  is 
contained  in  Appendix  D. 
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548.  A  number  of  parties  have 
opposed  the  use  of  either  the  Hatfield 
model  or  BCM.  Some  critics,  for 
example,  have  argued  that  the  models 
may  lead  to  inaccurate  cost  estimates 
since  these  estimates  assume  that  a 
network  is  built  "from  scratch."  Others 
have  criticized  specific  procedures  that 
have  been  used  in  the  models  to 
estimate  both  operating  expenses  and 
capital  costs.  As  discussed  below  in 
Section  Vn.C.3.,  we  believe  that  these 
criticisms  may  have  merit.  In  a  futiu« 
rulemaking  proceeding,  we  intend  to 
examine  in  greater  detail  various 
forward  looking  economic  cost  models. 
For  the  purposes  of  setting  an  interim 
proxy,  however,  we  note  that  the 
criticisms  have  been  directed  largely 
toward  the  absolute  level  of  cost 
estimates  produced  by  the  models, 
rather  than  the  relative  cost  estimates 
across  states.  Since  our  hybrid  proxy 
ceiling  explicitly  scales  the  model  cost 
estimates  based  on  existing  state 
decisions  and  uses  the  model  results 
simply  to  compute  relative  prices,  we 
believe  that  these  criticisms  do  not 
apply  in  the  present  context. 

549.  We  also  note  that  a  third  model, 
the  BCM  2,  could  have  been  used  in  the 
construction  of  our  interim  cost  proxy 
by  simply  taking  the  scaled  cost 
estimates  from  three  cost  models  instead 
of  two.  We  have  chosen  not  to  follow 
this  approach  since  parties  have  not  had 
an  opportunity  to  comment  on  the 
possible  deficiencies  of  the  BCM  2.  For 
comparison  purposes,  however,  we  have 
computed  the  corresponding  ceiling 
cost  estimates,  and  have  found  that  the 
scaled  costs  using  the  three  model  proxy 
are  very  similar  to  the  estimated  costs 
that  were  derived  using  the  two  models. 

550.  As  discussed  above,  we  beUeve 
that  cost-based  rates  should  be 
implemented  on  a  geographically 
deaveraged  basis.  We  allow  states  to 
determine  the  number  of  density  zones 
within  the  state,  provided  that  they 
designate  at  least  three  zones,  but 
require  that  in  all  cases  the  weighted 
average  of  unbundled  loop  prices,  with 
weights  equal  to  the  nimiber  of  loops  in 
each  zone,  should  be  less  than  the  proxy 
ceiling  set  for  the  statewide  average  loop 
cost  set  forth  in  Appendix  D. 

551.  As  noted  above,  we  have  not  yet 
had  sufficient  time  to  evaluate  fully  any 
of  the  cost  models  that  have  been 
submitted  in  the  record,  and  our  hybrid 
proxy  is  therefore  intended  to  be  used 
only  on  an  interim  basis.  We  believe 
that  the  methodology  is  consistent  with 
forward-looking  cost  studies,  but  we 
also  recognize  that  there  may  be 
situations  in  which  forward  looking 
loop  costs  will  differ  from  computed 
costs,  and  accordingly,  we  have 


increased  the  state  average  loop  costs  by 
five  percent  and  estabUshed  the  proxy 
as  a  ceiling.  We  emphasize  that  use  of 
the  hybrid  proxy  model  can  be 
superseded  at  any  time  by  a  full  forward 
looking  economic  cost  study  that 
follows  the  guidelines  set  forth  in  this 
order,  hi  addition,  we  are  currently  in 
the  process  of  evaluating  the  more 
detailed  cost  models  that  have  been 
submitted  in  the  record,  and  will  issue 
a  further  notice  on  the  use  of  these 
models  in  the  near  future. 

(2)  Local  Switching 

(a)  Discussion 

552.  We  conclude  that  a  combination 
of  a  flat-rated  charge  for  line  ports, 
which  are  dedicated  to  a  single  new 
entrant,  and  either  a  flat-rate  or  per- 
minute  usage  charge  tbr  the  switching 
matrix  and  for  trunk  ports,  which 
constitute  shared  facilities,  best  reflects 
the  way  costs  for  unbundled  local 
switching  are  incurred  and  is  therefore 
reasonable.  We  find  that  there  is  an 
insufficient  basis  in  the  record  to 
conclude  that  we  should  require  two  flat 
rates  for  unbundled  local  switching 
charges  as  proposed  by  Sprint. 

553.  Based  on  the  record  in  this 
proceeding  and  in  the  LEC-CMRS 
Interconnection  proceeding,  we 
conclude  that  a  range  between  0.2  cents 
($0,002)  per  minute  of  use  and  0.4  cents 
($0,004)  per  minute  of  use  for 
unbundled  local  switching  is  a 
reasonable  default  proxy.  In  setting  this 
default  price  range,  we  consider  the 
range  of  evidence  in  the  record,  and 
believe  that  the  most  credible  studies 
fall  at  the  lower  end  of  this  range. 
However,  so  as  to  minimize  disruption 
for  any  state  that  has  set  a  rate  only 
marginally  outside  this  range,  we  will 
grandfather  any  state  that  has  set  a  rate 
at  0.5  cents  ($0,005)  per  minute  of  use 
or  less  pending  completion  of  an 
economic  study  pursuant  to  the 
methodology  set  forth  in  this  Order. 

554.  The  forward-looking  cost  studies 
contained  in  the  record  estimate  that  the 
average  cost  of  end-office  switching 
ranges  from  0.18  cents  ($0.0018)  per 
minute  of  use  to  0.35  cents  ($0.0035)  per 
minute  of  use.  Maryland  and  Florida 
have  adopted  rates  based  on  forward- 
looking  economic  cost  studies  that  fall 
within  the  default  price  range  we  are 
adopting.  NYNEX's  estimate  of  0.129 
cents  ($0.00129)  per  minute  of  use,  in 
the  Massachusetts  proceeding,  is  an 
estimate  of  the  marginal  cost  of  end- 
office  switching.  As  discussed  above, 
we  generally  expect  studies  estimating 
marginal  costs  to  generate  estimates  that 
are  less  than  estimates  derived  from 
TELRIC-based  studies.  We,  therefore. 


conclude  that  0.2  cents  ($0,002)  per 
minute  of  use  is  a  reasonable  lower  end 
of  the  price  range  for  raid-office 
switching. 

555.  USTA's  estimate  of  1.3  cents 
($0,013)  appears  to  be  an  outlier  that  is 
significantly  higher  than  the  other 
estimates.  We  find  that  USTA's  estimate 
does  not  represent  an  appropriate  cost 
model  for  termination  of  traffic.  USTA's 
estimate  is  based  on  the  high  end  of  a 
set  of  econometric  estimates  of  LEC- 
reported  cost  data  rather  than  an 
independent  cost  estimate,  and  USTA 
gives  no  explanation  of  why  we  shoidd 
regard  this  as  the  best  estimate.  In 
addition,  USTA's  figure  is  derived,  at 
least  in  part,  from  studies  that  attempt 
to  measure  the  incremental  cost  of  end- 
to-end  use  of  the  network  for  local  calls, 
not  the  cost  of  local  switching.  Pacific 
Bell's  study  of  the  average  LRIC  of  a  call 
terminating  under  "Feature  Group  B" 
apparently  includes  terminations  at 
tandem  switches  in  addition  to  end- 
office  terminations. 

556.  Michigan  and  UUnois  have 
adopted  rates  for  transport  and 
termination  of  traffic  that  are  higher 
than  the  default  price  range  we  adopt 
for  end-office  switching.  Michigan, 
which  established  mutual  compensation 
rates  of  1.5  cents  ($0,015)  per  minute  of 
use,  did  not  review  a  forward-looking 
cost  study.  Ilhnois's  0.5  cents  ($0,005) 
per  minute  rate  for  termination  through 
the  end  office  is  just  outside  the  range 
we  are  establishing.  First,  as  previously 
stated,  we  are  grandfathering  rates  of  0.5 
cents  ($0,005)  per  minute  or  lower. 
Further,  we  do  not  believe  Illinois's  rate 
overrides  the  weight  of  evidence  in  the 
record,  which  supports  the  range  we  are 
establishing. 

557.  States  that  do  not  calculate  the 
rate  for  the  unbundled  local  switching 
element  pursuant  to  a  forward-looking 
economic  cost  study  may,  in  the 
interim,  set  the  rate  so  that  the  sum  of 
the  flat-rated  charge  for  line  ports  and 
the  product  of  the  projected  minutes  of 
use  per  port  and  the  usage-sensitive 
charges  for  switching  and  trunk  ports, 
all  divided  by  the  projected  minutes  of 
use,  does  not  exceed  0.4  cents  ($0,004) 
per  minute  of  use  and  is  not  lower  than 
0.2  cents  ($0,002)  per  minute  of  use.  A 
state  may  impose  a  rate  for  unbundled 
local  switching  that  is  outside  this  range 
if  it  finds  that  a  forward-looking 
economic  cost  study  shows  a  higher  or 
lower  rate  is  justified.  States  that  use 
our  proxy  and  impose  flat-rated  charges 
for  unbundled  local  switching  should 
set  rates  so  that  the  price  falls  within  the 
range  of  0.2  cents  ($0,002)  per  minute  of 
use  and  0.4  cents  ($0,004)  per  minute  of 
use  if  converted  through  use  of  a 
geographically  disaggregated  average 
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usage  factor.  A  debult  price  range  of  0.2 
cents  ($0,002)  per  minute  of  use  and  0.4 
cents  ($0,004)  per  minute  of  use  should 
allow  carriers  me  opportunity  to  recover 
fully  their  additional  cost  of  terminating 
a  call  including,  according  to 
Maryland's  stiidy,  a  reasonable 
allocation  of  common  costs.  We  observe 
that  the  most  credible  studies  in  the 
record  before  qs  fall  at  the  lower  end  of 
this  range  and  We  encourage  states  to 
consider  such  Evidence  in  their 
analysis. 

558.  With  respect  to  the  argimient  that 
vertical  featuros  should  be  priced 
pursuant  to  th0  resale  price  standards, 
we  concluded  earlier  that  vertical 
featiuBs  are  part  of  the  unbundled  local 
switching  element,  because  they  are 
provided  through  the  operation  of 
hardware  and  Software  comprising  the 
"facihty"  that  Is  the  switch. 
Accordingly,  the  pricing  standard  in 
252(d)(1)  applies  to  vertical  features  as 
part  of  the  funttionahty  of  the  switch. 
As  previously  discussed,  allowing  new 
eptrants  to  purchase  switching  and 
vertical  features  as  part  of  the  local 
switching  netv^ork  element  is  an 
integral  part  ol  a  separate  option 
Congress  has  provided  for  new  entrants 
to  compete  against  incumbent  LECs. 

559.  The  1996  Act  establishes 
different  pricing  standards  for  these  two 
options  available  to  new  entrants — 
resale  of  services  piusuant  to  section 
251(c)(4)  and  unbundled  elements 
pursuant  to  section  251(c)(3).  Where  the 
new  entrant  purchases  vertical  feattires 
as  part  of  its  purchase  of  an  unbundled 
local  switching  element,  the  price  of 
that  element,  including  associated 
vertical  features,  should  be  determined 
according  to  s«ction  252(d)(1).  The 
availability  of  vertical  services  as  part  of 
a  wholesale  service  offering  is  distinct 
from  their  availability  as  part  of  the 
local  switching  network  element.  In 
these  circimistances,  allowing  the  new 
entrant  to  combine  unbundled  elements 
with  wholesale  services  is  an  option 
that  is  not  necessary  to  permit  Uie  new 
entrant  to  entdr  the  local  market. 

560.  As  to  Btell  Atlantic's  takings 
argument,  we  concluded  above  that  the 
pricing  of  unbundled  elements 
according  to  the  just  and  reasonable 
standard  in  section  251  (c)(2)  and  (c)(3), 
and  applied  in  section  252(d)(1),  is  not 
an  imconstitutional  taking.  That 
analysis,  whiQh  looks  at  the  overall  rates 
estabUshed  by  our  regulations,  appUes 
with  equal  force  to  the  pricing  of 
unbundled  local  switching,  inclusive  of 
associated  veijtical  feattires.  A  forward- 
looking  economic  cost  methodology 
enables  incumbent  LECs  to  recover  a 
{air  return  on  their  investments  and  Bell 
Atlantic  has  pirovided  no  specific 


evidence  to  the  contrary.  We  conclude 
that  our  pricing  methodology  for 
unbundled  local  sMritching,  inclusive  of 
associated  vertical  features,  provides 
just  compensation  to  incumbent  LECs. 

(3)  Other  Elements 
(a)  Discussion 

561.  The  primary  categories  of 
network  elements  identified  in' this 
Order,  other  than  loops  and  switching, 
are  transport,  signaling,  and  collocation. 
Our  rule  that  dedicated  facilities  shall 
be  priced  on  a  flat-rated  basis  appUes  to 
dedicated  transmission  links  because 
these  faciUties  are  dedicated  to  the  use 
of  a  specific  customer. 

562.  For  dedicated  transmission  links, 
states  mxist  use  existing  rates  Tor 
interstate  dedicated  switched  transport 
as  a  default  proxy  ceiling.  We  believe 
these  rates  are  currently  at  or  close  to 
economic  cost  levels.  Such  rates  were 
set  based  on  interstate  special  access 
rates,  which  we  foimd  based  on  the 
record  in  the  Transport  proceeding  were 
relatively  close  to  costs.  First  Transport 
Order.  57  FR  54717  (November  20, 
1992);  Transport  Rate  Structure  and 
Pricing.  Third  Memorandum  Opinion 
and  Order  on  Reconsideration  and 
Supplemental  Notice  of  Proposed 
Rulemaking.  60  FR  2068  (January  6, 
1995).  These  interstate  access  rates 
originally  were  based  on  inctunbent  LEC 
accounting  costs,  rather  than  a  forward- 
looking  economic  cost  model.  Since 
1991,  however,  incimabent  LEC 
interstate  access  rates  have  been  subject 
to  price  cap  regulation,  and  have 
therefore  been  disengaged  from 
embedded  costs.  Interstate  access  rates 
for  dedicated  transport  vary  by  region, 
type  of  circuit,  mileage,  and  other 
factors.  For  example,  BellSouth's 
entrance  facihty  charge,  for  transport 
from  an  IXC's  point  of  presence  to  a 
BellSouth  serving  wire  center,  is  $134 
monthly  per  DSl  circuit  ($5.58  per 
derived  voice  grade  circuit)  and  $2,100 
monthly  per  DS3  circuit  ($3.13  per 
derived  voice  grade  circuit).  E)edicated 
transport  for  10  miles  of  interoffice 
transmission  between  a  serving  wire 
center  and  an  end  office  is  $325 
monthly  per  DSl  circuit  ($13.54  per 
derived  voice  grade  circuit)  and  $2,950 
monthly  per  DS3  circuit  ($4.39  per 
derived  voice  grade  circuit).  Installation, 
multiplexing,  and  other  transport- 
related  charges  may  also  apply. 

563.  TypicaUy,  transmission  facilities 
between  tandem  switches  and  end 
offices  are  shared  faciUties.  Purstiant  to 
our  rate  structure  guidelines,  states  may 
estabUsh  usage-sensitive  or  flat-rate 
charges  to  recover  those  costs.  For 
shared  transmission  faciUties  between 


tandem  switches  and  end  offices,  states 
may  use  as  a  default  proxy  ceiUng  the 
rate  derived  from  the  incimibent  LECs 
interstate  direct  tnmked  transport  rates 
in  the  same  manner  that  we  derive 
presumptive  price  caps  for  tandem 
switched  transport  imder  our  interstate 
price  cap  rules,  using  the  same 
weighting  and  loading  factors. 
Specifically,  when  the  transport  rate 
restructure  was  implemented,  the  initial 
levels  of  tandem-switched  transmission 
rates  were  presiuned  reasonable  if  they 
were  based  on  a  weighted  per-minute 
equivalent  of  direct-trunked  transport 
DSl  and  DS3  rates  that  reflects  the 
relative  number  of  DSl  and  DS3  circuits 
used  in  the  tandem  to  end  office  links, 
calculated  using  a  loading  factor  of  9000 
minutes  per  month  per  voice-grade 
circuit.  47  CFR  §  69,111.  We  conclude 
above  that  interstate  direct-tninked 
transport  rates  provide  a  reasonable 
default  proxy  ceiling  for  unbundled 
dedicated  transport  rates.  First 
Transport  Order.  Interstate  access  rates 
for  tandem-switched  transport  vary  by 
region  and  mileage.  The  average  charge 
by  RBOCs  in  Density  Zone  1  for 
transport  termination  and  one  mile  of 
switched  common  transport  faciUty 
between  a  tandem  switching  office  and 
end  office  equals  0.033  cents"" 
($0.000331)  per  minute.  For  a  five-mile 
faciUty,  the  average  charge  is  0.048 
cents  ($0.000479)  per  minute;  for  a  ten- 
mile  faciUty,  0.066  cents  ($0.000664) 
per  minute.  When  we  restructured  the 
incumbent  LECs'  interstate  transport 
rates  to  be  more  closely  aUgned'with 
cost,  we  derived  presumptive  tandem- 
switched  transmission  rate  levels  from 
direct-trunked  transport  rates.  This 
proxy  ceiling  for  shared  transmission 
faciUties  between  tandem  switches  and 
end  offices,  therefore,  should  be 
similarly  derived. 

564.  "The  United  States  Court  of 
Appeals  for  the  District  of  Coltunbia 
CUt:uit  recently  remanded  our  interim 
transport  rules.  The  court  concluded 
that  the  Commission  had  not  provided 
sufficient  justification  for  its  method  of 
estabUshing  the  rate  level  of  the 
interstate  switched  access  rate  element 
for  tandem  svdtching.  We  do  not 
beUeve.  however,  that  the  CompTel  v. 
FCC  decision  is  inconsistent  with  the 
rules  we  estabUsh  here  because  the 
decision  did  not  address  or  criticize  the 
Commission's  determination  of  the  rates 
for  dedicated  transport  or  tandem- 
switched  transport  links.  Because  our 
proxies  do  not  involve  the  interstate 
access  rate  for  tandem  switching,  they 
are  not  inconsistent  with  the  court's 
analysis. 

565.  Tandem  switching  also  employs 
shared  faciUties.  States  may.  therefore. 
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establish  usage-sensitive  charges  to 
recover  tandem-switching  costs.  For 
those  states  that  cannot  complete  a 
forward-looking  economic  cost  study 
within  the  arbitration  period  or  cannot 
devote  the  necessary  resources  to  such 
a  review,  we  establish  a  default  rate 
ceiling  of  0.15  cents  ($0.0015)  per 
minute  of  use.  The  additional  cost  of 
termination  at  a  tandem  in  comparison 
to  termination  at  an  end  office  consists 
of  the  cost  of  tandem  switching  and  the 
cost  of  tandem-switched  transport 
transmission.  Illinois  and  Maryland 
have  adopted  rates  for  the  transport  and 
termination  of  traffic  firom  the  tandem 
switch  that  are,  respectively,  0.25  cents 
($0.0025)  per  minute  of  use  and  0.2 
cents  ($0,002)  per  minute  of  use,  higher 
than  rates  for  termination  at  end  office 
switches.  In  both  instances,  our  default 
rate  ceiling  for  tandem  switching 
constitutes  at  least  60  percent  of  the 
implicit  tandem  switching  and  transport 
to  the  end  office  switch.  We,  therefore, 
find  the  default  rate  ceiling  we  adopt  for 
tandem  switching  to  be  consistent  with 
both  Illinois's  and  Maryland's  adopted 
rates  for  transport  and  switching  of 
traffic  fit)m  the  tandem  office.  States 
that  use  our  proxy  and  impose  flat-rated 
charges  for  tandem  switching  should  set 
rates  so  that  the  price  does  not  exceed 
0.15  cents  ($0.0015)  per  minute  of  use 
if  converted  through  use  of  a 
geographically  disaggregated  usage 
factor. 

566.  Rates  for  signaling  and  database 
services  should  be  usage-sensitive, 
based  either  on  the  number  of  queries  or 
the  number  of  messages,  with  the 
exception  of  the  dedicated  circuits 
known  as  signaling  links,  which  should 
be  charged  on  a  flat-rated  basis.  Usage 
charges  of  this  type  appear  to  reflect 
most  accurately  the  underlying  costs  of 
these  services.  Interstate  access  rates  for 
most  of  these  elements  have  been 
justified  using  the  price  caps  new 
services  test,  which  roughly 
approximates  the  results  of  a  forward- 
looking  economic  cost  study. 
Amendments  of  Part  69  of  the 
Commission's  Rules  Relating  to  the 
Creation  of  Access  Charge  Supplements 
for  Open  Network  Architecture,  CC 
Docket  Nos.  89-79  and  87-313,  Report 
and  Order,  Order  on  Reconsideration, 
and  Supplemental  Notice  of  Proposed 
Rulemaking.  56  FR  33879  (July  24, 
1991),  modified  on  recon.  57  FR  37720 
(August  20, 1992).  In  addition,  the  costs 
of  these  services  were  forward-looking, 
in  that  the  services  were  completely 
new  and  hence,  by  definition,  used  the 
best-available  technology.  Thus,  we 
establish  as  a  default  proxy  ceiling  for 
these  elements  corresponding^  interstate 


access  charges  for  these  elements. 
Interstate  database  services  consist  of 
Line  Information  Database  (LIDB)  and 
800  Database.  Deployment  of  SS7  (out- 
of-band  signafing)  has  enabled  LECs  to 
offer  these  services.  The  average  charge 
for  RBOCs  for  UDB  in  Density  Zone  1 
equals  3.34t»nt8  ($0,034)  per  database 
query.  For  elements  that  have  not  been 
subject  to  the  new  services  test,  states 
may  establish  proxy  ceilings  by 
identifying  the  direct  costs  of  providing 
the  element  and  adding  a  reasonable 
allocation  of  joint  and  common  costs. 
Because  we  expect  that  the  joint  and 
common  costs  associated  with  the 
forward-looking  cost  of  network 
elements  are  substantially  less  than 
those  associated  with  traditional 
service-based  costs,  allowing  a 
reasonable  allocation  is  sufficient  to 
protect  against  possible  anticompetitive 
pricing.  Absent  any  proxy,  this 
approach  will  provide  the  most 
reasonable  approximation  of  forward- 
looking  economic  cost. 

567.  We  have  established  rate 
structure  rules  for  collocation  elements 
in  connection  with  our  Expanded 
Interconnection  proceeding.  Expanded 
Interconnection  with  Local  Telephone 
Company  Facilities.  59  FR  38922 
(August  1, 1994).  Many  collocation 
elements  established  under  section 
251(c)(6)  are  likely  to  represent  the  same 
facilities,  and  should  have  the  same  cost 
characteristics,  as  existing  interstate 
expanded  interconnection  services,  and 
therefore  we  require  states  to  use  the 
same  rate  structiue  rules  for  those 
collocation  elements  that  we  established 
in  the  Expanded  Interconnection 
proceeding.  As  a  proxy  ceiling,  states 
may  use  the  rates  the  LEC  has  in  effect 
in  its  federal  expanded  interconnection 
tariff  for  the  equivalent  services. 
Expanded  interconnection  services  are 
subject  to  the  new  services  test,  which, 
as  discussed  above,  uses  a  forward- 
looking  methodology.  Although  LECs 
have  filed  expanded  interconnection 
tariffs,  we  have  not  yet  completed  our 
investigation  into  those  tariffs.  Any 
price  for  unbundled  collocation 
elements  set  based  on  LEC  expanded 
interconnection  tariffs  would  therefore 
be  subject  to  any  modification  of  those 
tarings  that  results  fitim  our  pending 
investigation,  and  any  state-imposed 
prices  based  on  those  tariffs  will  need 

to  be  adjusted  accordingly. 

568.  We  find  it  unnecessary  to  specify 
rate  structures  for  other  unbundled 
elements.  The  states  shall  make  those 
determinations  by  applying  our  general 
rate  structure  principles  described 
above.  In  the  absence  of  an  acceptable 
forward-looking  cost  study,  states  may 
establish  default  proxy  ceilings  for  other 


unbundled  elements  by  identifying  the 
direct  costs  of  providing  the  element 
and  adding  a  reasonable  allocation  of 
joint  and  common  costs. 

3.  Forward-Looking  Cost  Model  Proxies 

a.  Background 

569.  In  the  NPRM,  we  sought 
comment  on  the  use  of  certain  generic 
cost  studies.  Commenters  discussed 
several  such  models.  These  models 
include:  (1)  the  Hatfield  2;  (2)  the 
Hatfield  2.2;  (3)  the  BCM;  (4)  the  BCM 
2;  and  (5)  the  CPM. 

b.  Discussion 

570.  We  believe  that  the  generic 
forward-looking  costing  models,  in 
principle,  appear  best  to  comport  with 
the  preferred  economic  cost  approach 
discussed  previously.  Several  such 
models  were  placed  in  the  record, 
including  Hatfield  2,  Hatfield  2.2,  BCM, 
BCM  2.  and  the  CPM.  The  BCM  is 
designed  to  produce  "benchmark"  costs 
for  the  provision  of  basic  telephone 
service  within  specific  geographic 
regions  defined  by  the  Bureau  of  the 
Census  as  Census  Block  Groups.  The 
Hatfield  2  model  combines  output  from 
the  BCM  with  independently-developed 
investment  data  to  produce  annual  cost 
estimates  for  eleven  basic  network 
functions.  The  CPM  is  similar  in 
structure  to  the  BCM  and  Hatfield  2 
models,  although  it  uses  different 
algorithms. 

571.  These  models  appear  to  offer  a 
method  of  estimating  the  cost  of 
network  elements  on  a  forward-looking 
basis  that  is  practical  to  implement  and 
that  allows  state  commissions  the  ability 
to  examine  the  assiunptions  and 
parameters  that  go  into  the  cost 
estimates.  Although  these  models  were 
submitted  too  late  in  this  proceeding  for 
the  Commission  and  parties  to  evaluate 
them  fully,  our  initial  examination  leads 
us  to  believe  that  the  remaining 
practical  and  empirical  issues  can  be 
resolved  in  the  near  future.  In  light  of 
the  advantages  of  such  a  generic 
approach,  we  will  further  examine  these 
generic  economic  cost  models  by  the 
first  quarter  of  1997  to  determine 
whether  we  should  use  one  of  them  to 
replace  the  default  proxies  we  adopt  in 
this  proceeding.  In  that  event,  states 
would  have  the  option  of  setting  rates  in 
arbitrations  on  the  basis  of  an  economic 
cost  study  or  by  using  a  generic  forward- 
looking  cost  model  approved  at  that 
time. 

572.  Finally,  we  note  that 
Commission  staff  developed  a  model  of 
the  telecommunications  industry  that 
they  designed  to  simulate  industry 
demand  and  supply  characteristics.  In 
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order  to  encourage  an  open-ended 
discussion  oC  the  utility  of  the  staff 
model,  the  Qommon  Carrier  Bureau 
sought  comment  on  a  working  draft  of 
the  model  that  was  released.  Almost  all 
parties  commenting  on  the  staff  model 
urged  the  Commission  not  to  rely  upon 
the  staff  model  as  record  evidence  in 
this  proceeding.  We  are  not  relying  on 
the  staff  model  to  develop  the 
requirement!  imposed  by  this  Order. 

D.  Other  Issues 

1.  Future  Adjustments  to 
Interconnection  and  Unbundled 
Element  Rat<)  Levels 

a.  Backgroiu^d 

573.  In  the  NPRM,  we  sought 
comment  on  whether  some  cost  index  or 
price  cap  syltem  would  be  appropriate 
to  ensure  that  rates  reflect  expected 
changes  in  costs  over  time. 

b.  Discussio^ 

574.  As  n()ted  earlier,  we  will 
continue  to  feview  our  pricing 
methodology,  and  will  make  revisions 
as  appropriate.  Accordingly,  there  is  no 
present  need  to  establish  a  Commission 
price  cap  or  cost  index  system  to  adjust 
intercormection  and  unbundled  element 
rate  levels. 

2.  Imputatio|i 

a.  Backgrouild 

575.  We  sought  comment  in  the 
NPRM  on  whether  we  should  require  an 
"imputationi  rule"  in  establishing  rates 
for  unbundled  network  elements.  An 
imputation  rule  would  require  that  the 
sum  of  pricds  charged  for  a  basket  of 
unbundled  aetwork  elements  not 
exceed  the  retail  price  for  a  service 
offered  using  the  same  basket  of 
elements.  We  further  solicited  comment 
on  any  othei  rules  that  could  be  adopted 
regarding  pricing  of  unbundled  network 
elements  that  would  help  to  promote 
the  pro-combetitive  goals  of  the  1996 
Act.  I 

b.  Discussio^ 

576.  Although  we  recognize,  as 
several  cominenters  observe,  that  an 
imputation  ^le  could  help  detect  and 
prevent  pri(^  squeezes,  we  decline  to 
impose  an  imputation  requirement. 
Adoption  of  an  imputation  rule  could 
force  states  to  engage  in  a  major  rate 
rebalancing  jeffort  at  this  time,  because 
it  would  impose  substantial  additional 
burdens  on  states  at  a  time  when  they 
will  need  to  devote  significant  resources 
to  implementing  the  1996  Act. 

577.  In  aodition  to  our  practical 
concerns  regarding  implementation  of 
an  imputation  rule,  we  find  that  an 
imputation  rule  may  not  be  necessary  to 


achieve  the  pro-competitive  goals  of  the 
1996  Act.  As  some  commenters, 
including  several  state  commissions, 
suggest,  competing  providers  may  be 
able  to  provide  basic  service,  at  less 
than  the  cost  of  facilities  and  associated 
management,  just  as  incumbent  LECs  do 
currently,  by  selling  customers  higher 
profit  vertical  or  intrastate  toll  services, 
or  through  receipt  of  access  revenues 
and  subsidies.  Further,  the  Ohio 
Cons\imers'  Counsel  suggest  that"below- 
cost  rates  may  not  be  sufficiently 
prevalent  to  justify  a  national 
imputation  rule.  The  Joint  Consumer 
Advocates  and  the  Ohio  Consimiers' 
Counsel  question  whether  local  service 
is.  in  fact,  underpriced. 

578.  We  give  special  weight  to  the 
comments  of  several  state  commissions 
that  currently  employ  imputation  rules. 
These  state  commissions  endorse 
imputation  as  a  tool  to  prevent  price 
squeezes,  but  urge  us  only  to  provide 
states  with  the  flexibility  to  adopt 
imputation  rules.  We  agree  with  those 
state  commission  commenters  that  argue 
that  nothing  in  the  1996  Act  prohibits 
individual  states  firom  adopting 
imputation  rules.  While  an  imputation 
rule  may  be  pro-competitive,  we  will 
leave  the  implementation  of  such  rules 
to  individual  states  for  the  time  being. 

3.  Discrimination 
a.  Background 

579.  In  the  NPRM.  we  noted  the 
different  usages  of  the  term 
"discrimination"  in  the  1996  Act  and 
the  1934  Act.  Sections  251  and  252 
require  that  interconnection  and 
unbundled  element  rates  be 
"nondiscriminatory."  Similarly,  section 
251(c)(4)  requires  that,  in  making  resale 
available,  carriers  not  impose 
"discriminatory  conditions  or 
limitations  on  resale."  Finally,  section 
252(e)  provides  that  states  may  reject  a 
negotiated  agreement  or  a  portion  of  the 
agreement  if  it  "discriminates"  against  a 
carrier  not  a  party  to  the  agreement  and 
section  252(i)  requires  incumbent  LECs 
to  "make  available  any  interconnection, 
service,  or  network  element  provided 
under  an  agreement  *  *  *  to  which  it 
is  a  party  to  any  requesting 
telecommunications  carrier  upon  the 
same  terms  and  conditions."  In  contrast, 
section  202(a)  of  the  1934  Act  provides 
that  "(i)t  shall  be  unlawful  for  any 
common  carrier  to  make  any  unjust  or 
unreasonable  discrimination  in  charges 
*   *   *  for  *   *   *  like  communication 
service." 

580.  We  sought  comment  on  "the 
meaning  of  the  term  'nondiscriminatory' 
in  the  1996  Act  compared  with  the 
phrase  'unreasonable  discrimination'  in 


the  1934  Act."  We  asked  specifically 
whether  Congress  intended  to  prohibit 
all  price  discrimination,  including 
measures  such  as  density  zone  pricing 
or  voliune  and  term  discounts,  by 
choosing  the  word 

"nondiscriminatory,"  We  further  asked 
whether  sections  251  and  252  could  be 
interpreted  to  prohibit  only  unjust  or 
unreasonable  discrimination.  Finally, 
we  sought  ccHnment  on  whether  the 
1996  Act  prohibited  carriws  from 
charging  oifferent  rates  to  parties  that 
are  not  similarly  situated. 

b.  Discussion 

581.  We  conclude  that  the  term 
"nondiscriminatory"  in  the  1996  Act  is 
not  synonjrmous  with  "unjust  and 
imreasonable  discrimination"  in  section 
202(a).  but  rather  is  a  more  stringent 
standard.  Finding  otherwise  would  fail 
to  give  meaning  to  Congress's  decision 
to  use  different  language.  We  agree, 
however,  with  those  parties  that  argue 
that  cost-based  differences  in  rates  are 
permissible  imder  sections  251  and  252. 

582.  Section  252(d)(1).  for  example, 
requires  carriers  to  base  interconnection 
and  network  element  charges  on  costs. 
Where  costs  differ,  rate  differences  that 
accurately  reflect  those  differences  are 
not  discriminatory.  This  is  consistent 
with  the  economic  definition  of  price 
discrimination,  which  is  "the  practice  of 
selling  the  same  product  at  two  or  more 
prices  where  the  price  differences  do 
not  reflect  cost  differences  *  *  *  An 
important  featiire  of  the  economic 
definition  of  price  discrimination  is  that 
it  occms  not  only  when  prices  are 
different  in  the  presence  of  similar  costs 
but  also  when  the  prices  are  the  same 
and  the  costs  of  supplying  customers 
are  different."  As  one  economist  has 
recognized,  differential  pricing  is  "one 
of  the  most  prevalent  forms  of  marketing 
practices"  of  competitive  enterprises. 
Strict  appUcation  of  the  term 
"nondiscriminatory"  as  urged  by  those 
conunenters  who  argue  that  prices  must 
be  uniform  would  itself  be 
discriminatory  according  to  the 
economic  definition  of  price 
discrimination.  If  the  1996  Act  is  read 
to  allow  no  price  distinctions  between 
companies  tiiat  impose  very  different 
intercormection  costs  on  LECs, 
competition  for  all  competitors, 
including  small  companies,  could  be 
impaired.  Thus,  we  find  that  price 
differences,  such  as  volume  and  term 
discounts,  when  based  upon  legitimate 
variations  in  costs  are  permissible  imder 
the  1996  Act.  if  justified. 

583.  On  the  other  hand,  price 
differences  based  not  on  cost  differences 
but  on  such  considerations  as 
competitive  relationships,  the 
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technology  used  by  the  requesting 
carrier,  the  nature  of  the  service  the 
requesting  carrier  provides,  or  other 
factors  not  reflecting  costs,  the 
requirements  of  the  Act,  or  applicable 
rules,  would  be  discriminatory  and  not 
permissible  under  the  new  standard. 
Such  examples  include  the  imposition 
of  diffiarent  rates,  terms  and  conditions 
based  on  the  fact  that  the  competing 
provider  does  or  does  not  compete  with 
the  incumbent  LEG,  or  offers  service  via 
wireless  rather  than  wireUne  facilities. 
We  find  that  it  would  be  unlawfully 
discriminatory,  in  violation  of  sections 
251  and  252,  if  an  incumbent  LEG  were 
to  charge  one  class  of  interconnecting 
carriers,  such  as  GMRS  providers, 
higher  rates  for  interconnection  than  it 
charges  other  carriers,  unless  the 
different  rates  could  be  justified  by 
diflierences  in  the  costs  incurred  by  the 
incumbent  LEG. 

584.  State  regulations  permitting  non- 
cost  based  discriminatory  treatment  are 
prohibited  by  the  1996  Act.  This 
conclusion  is  consistent  with  both  the 
letter  and  the  spirit  of  the  1996  Act  and 
our  determination  that  the  pricing  for 
interconnection,  unbundled  elements, 
and  transport  and  termination  of  traffic 
should  not  vary  based  on  the  identity  or 
classification  of  the  interconnector. 

vm.  Resale 

585.  Section  251(c)(4)  imposes  a  duty 
on  incumbent  LEGs  to  offer  certain 
services  for  resale  at  wholesale  rates. 
Specifically,  section  251(c)(4)  requires 
an  inciunbent  LEG: 

(A)  to  ofi^er  for  resale  at  wholesale 
rates  any  telecommunications  service 
that  the  carrier  provides  at  retail  to 
subscribers  who  are  not 
telecommunications  carriers;  and 

(B)  not  to  prohibit,  and  not  to  impose 
unreasonable  or  discriminatory 
conditions  or  limitations  on,  the  resale 
of  such  telecommunications  service, 
except  that  a  State  commission  may, 
consistent  with  regulations  prescribed 
by  the  Gommission  under  this  section, 
prohibit  a  reseller  that  obtains  at 
wholesale  rates  a  telecommunications 
service  that  is  available  at  retail  only  to 
a  category  of  subscribers  from  offering 
such  service  to  a  different  category  of 
subscribers. 

586.  The  requirement  that  inciunbent 
LEGs  offer  services  at  wholesale  rates  is 
described  in  section  252(d)(3),  which 
sets  forth  the  pricing  standctrd  that  states 
must  use  in  arbitrating  agreements  and 
reviewing  rates  under  BOG  statements 
of  generally  available  terms  and 
conditions: 

[A|  State  commission  shall  determine 
wholesale  rates  on  the  basis  of  retail 
rates  charged  to  subscribers  for  the 


telecommunications  service  requested, 
excluding  the  portion  thereof 
attributable  to  any  marketing,  billing, 
collection,  and  other  costs  that  will  be 
avoided  by  the  local  exchange  carrier. 

Section  VULA.  of  this  Order  discusses 
the  scope  of  section  251(c)(4).  Section 
VIII.B.  addresses  the  determination  of 
"wholesale  rates."  Section  VIII.G. 
considers  the  issue  of  conditions  or 
limitations  on  resale  under  this  section. 
Section  VUI.D.  discusses  the  resale 
obUgations  under  section  251(b)(1),  and 
Section  VIII.E.  considers  the  application 
of  access  charges  in  the  resale 
environment. 

A.  Scope  of  Section  251(c)(4) 

1.  Background 

587.  In  the  NPRM,  we  sought 
comment  generally  on  the  scope  of 
section  251(c)(4). 

2.  Discussion 

588.  Section  251(c)(4)(A)  imposes  on 
all  incumbent  LEGs  the  duty  to  offer  for 
resale  "any  telecommunications  service 
that  the  carrier  provides  at  retail  to 
subscribers  who  are  not 
telecommunications  carriers."  We 
conclude  that  an  incumbent  LEG  must 
establish  a  wholesale  rate  for  each  retail 
service  that:  (1)  meets  the  statutory 
definition  of  a  "telecommunications 
service;"  and  (2)  is  provided  at  retail  to 
subscribers  who  are  not 
"telecommunications  carriers."  We  thus 
find  no  statutory  basis  for  limiting  the 
resale  duty  to  basic  telephone  services, 
as  some  suggest. 

589.  We  need  not  prescribe  a 
minimum  list  of  services  that  are  subject 
to  the  resale  requirement.  State 
commissions,  incumbent  LEGs,  and 
resellers  can  determine  the  services  that 
an  inciunbent  LEG  must  provide  at 
wholesale  rates  by  examining  that  LEG's 
retail  tariffs.  The  1996  Act  does  not 
require  an  incumbent  LEG  to  make  a 
wholesale  offering  of  any  service  that 
the  incumbent  LEG  does  not  offer  to 
retail  customers.  State  commissions, 
however,  may  have  the  power  to  require 
incumbent  LEGs  to  offer  specific 
intrastate  services. 

590.  Exchange  access  services  are  not 
subject  to  the  resale  requirements  of 
section  251(c)(4).  The  vast  majority  of 
purchasers  of  interstate  access  services 
are  telecommunications  carriers,  not 
end  users.  It  is  true  that  incumbent  LEG 
interstate  access  tariffs  do  not  contain 
any  limitation  that  prevents  end  users 
from  buying  these  services,  and  that  end 
users  do  occasionally  purchase  some 
access  services,  including  special 
access.  Feature  Group  A,  and  certain 
Feature  Group  D  elements  for  large 


private  networks.  Despite  this  fact,  we 
conclude  that  the  language  and  intent  of 
section  251  clearly  demonstrates  that 
exchange  access  services  should  not  be 
considered  services  an  incumbent  LEG 
"provides  at  retail  to  subscribers  who 
are  not  telecommunications  carriers" 
under  section  251(c)(4).  We  note  that 
virtually  all  commenters  in  this 
proceeding  agree,  or  assume  without 
stating,  that  exchange  access  services 
are  not  subject  to  the  resale 
requirements  of  section  251(c)(4). 

591.  We  find  .several  compelling 
reasons  to  conclude  that  exchange 
access  services  should  not  be  subject  to 
resale  requirements.  First,  these  services, 
are  predominantly  offered  to,  and  taken 
by,  IXCs,  not  end  users.  Part  69  of  our 
rules  defines  these  charges  as  "carrier's 
carrier  charges,"  and  the  specific  part  69 
rules  that  describe  each  interstate 
switched  access  element  refgr  to  charges 
assessed  on  "interexchange  carriers" 
rather  than  end  users.  The  mere  fact  that 
fundamentally  non-retail  services  are 
offered  pursuant  to  tariffs  that  do  not 
restrict  their  availability,  and  that  a 
small  number  of  end  users  do  purchase 
some  of  these  services,  does  not  alter  the 
essential  nature  of  the  services. 
Moreover,  because  access  services  are 
designed  for,  and  sold  to,  IXGs  as  an 
input  component  to  the  IXG's  own  retail 
services,  LEGs  would  not  avoid  any 
"retail"  costs  when  offering  these 
services  at  "wholesale"  to  those  same 
IXCs.  Congress  clearly  intended  section 
251(c)(4)  to  apply  to  services  targeted  to 
end  user  subscribers,  because  only  those 
services  would  involve  an  appreciable 
level  of  avoided  costs  that  could  be  used 
to  generate  a  wholesale  rate. 
Furthermore,  as  explained  in  the 
following  paragraph,  section  251(c)(4) 
does  not  entitle  subscribers  to  obtain 
services  at  wholesale  rates  for  their  own 
use.  Permitting  IXGs  to  purchase  access 
services  at  wholesale  rates  Tor  their  own 
use  would  be  inconsistent  with  this 
requirement. 

592.  We  conclude  that  section 
251(c)(4)  does  not  require  incumbent 
LEGs  to  make  services  available  for     • 
resale  at  wholesale  rates  to  parties  who 
are  not  "telecommunications  carriers" 
or  who  are  purchasing  service  for  their 
own  use.  The  wholesale  pricing 
requirement  is  intended  to  facilitate 
competition  on  a  resale  basis.  Further, 
the  negotiation  process  established  by 
Congress  for  the  implementation  of 
section  251  requires  incumbent  LEGs  to 
negotiate  agreements,  including  resale 
agreements,  with  "requesting 
telecommunications  carrier  or  carriers," 
not  with  end  users  or  other  entities.  We 
further  discuss  the  definition  of 
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"telecommunications  carrier"  in  Section 
IX.  of  the  Order. 

593.  Wit|i  regard  to  independent 
public  payphone  providers,  however, 
we  agree  wdth  the  American  Public 
Communication  Council's  argument  that 
such  carriers  are  not 
"telecommunications  carriers"  under 
section  3(44).  We  therefore  also  agree 
with  the  Ajnerican  Public 
Communications  Council's  contention 
that  the  services  independent  public 
payphone  {iroviders  obtain  from 
incumbent  LECs  are 
telecommunications  services  that 
incumbent  jLECs  provide  "at  retail  to 
subscribers  who  are  not 
telecommunications  carriers"  and  that 
such  serviqss  should  be  available  at 
wholesale  fates  to  telecommunications 
carriers.  Belcause  we  conclude  that 
independent  public  payphone  providers 
are  not  "telecommunications  carriers," 
however,  v^e  conclude  that  incumbent 
LECs  need  not  make  available  service  to 
independent  public  payphone  providers 
at  wholesale  rates.  This  is  consistent 
with  our  finding  that  wholesale 
ofiierings  ralust  be  purchased  for  the 
purpose  of  i^sale  by 
"telecommunications  carriers." 

594.  We  conclude  that  the  plain 
language  of  the  1996  Act  requires  that 
the  incumfa^ent  LEdmake  available  at 
wholesale  rates  retail  services  that  are 
actually  composed  of  other  retail 
services,  i'.^.,  bundled  service  offerings. 
Section  25^(c)(4)  states  that  the 
inciunbent  LEC  must  offer  for  resale 
"any  teleconimunicatlons  service" 
provided  a|  retail  to  subscribers  who  are 
not  teleconlmunications  carriers.  The 
resale  provision  of  the  1996  Act  does 
not  contain  any  language  exempting 
services  if  tbose  services  can  be 
duplicated  br  approximated  by 
combining  pther  services.  On  the  other 
hand,  section  251(c)(4)  does  not  impose 
on  incumbf  nt  LECs  the  obligation  to 
disaggregate  a  retail  service  into  more 
discrete  retail  services.  The  1996  Act 
merely  requires  that  any  retail  services 
offered  to  customers  be  made  available 
for  resale. 

B.  Wholesale  Pricing 

1.  Background 

595.  As  qiscussed  above,  section 
251(c)(4)  requires  incumbent  LECs  to 
offer  at  "wholesale  rates"  any 
telecommunications  services  that  the 
carrier  provides  at  retail  to  subscribers 
who  are  not  telecommunications 
carriers.  Section  252(d)(3)  establishes 
the  standard  that  states  must  use  in 
determining  wholesale  rates  in 
arbitrations  or  in  reviewing  wholesale 
rates  undee  HOC  statements  of  generally 


available  terms  and  conditions. 
Specifically,  section  252(d)(3)  provides 
that  wholesale  rates  shall  be  set  "on  the 
basis  of  retail  rates  charged  to 
subscribers  for  the  telecommimications 
service  requested,  excluding  the  portion 
thereof  attributable  to  any  marketing, 
billing,  collection,  and  odier  costs  that 
will  be  avoided  by  the  local  exchange 
carrier." 

596.  In  the  NPRM,  we  generally 
sought  comment  on  the  meaning  of  the 
term  "wholesale  rates"  in  section 
251(c)(4).  We  asked  if  we  could  and 
should  establish  principles  for  the  states 
to  apply  in  order  to  determine 
wholesale  prices  in  an  expeditious  and 
■consistent  manner.  We  also  sought 
comment  on  whether  we  should  issue 
rules  for  states  to  apply  in  determining 
avoided  costs.  We  stated  that  we  could, 
for  example,  determine  that  states  are 
permitted  imder  the  1996  Act  to  direct 
incumbent  LECs  to  quantify  their  costs 
for  any  marketing,  billing,  collection, 
and  similar  activities  that  are  associated 
with  offering  retail,  but  not  wholesale, 
services.  We  also  sought  comment  on 
whether  avoided  costs  should  include  a 
share  of  common  costs  and  general 
overhead  or  "markup"  assigned  to  such 
costs.  LECs  would  then  reduce  retail 
rates  by  this  amount,  offset  by  any 
portion  of  expenses  that  they  inou*  in 
the  provision  of  wholesale  rates.  We 
noted  that  this  approach  appeared  to  be 
consistent  with  Uie  1996  T\ct,  but  would 
create  certain  administrative  difficulties 
because  all  of  the  information  regarding 
costs  is  under  the  control  of  the 
incumbent  LECs.  We  also  asked  for 
comment  on  several  alternative 
approaches.  For  example,  we  asked 
whether  we  could  establish  a  uniform 
set  of  presiunptions  regarding  avoided 
costs  that  states  could  adopt  and  that 
would  apply  in  the  absence  of  a 
quantification  of  such  costs  by 
incumbent  LECs.  Additionally,  we 
asked  whether  we  should  identify 
specific  accounts  or  portions  of 
accounts  in  the  Commission's  Uniform 
System  of  Accounts  ("USOA")  that  the 
states  should  include  as  avoided  costs. 
We  also  requested  comment  on  whether 
we  should  establish  rules  that  allocate 
avoided  costs  across  services.  We  asked 
whether  incumbent  LECs  should  be 
allowed,  or  required,  to  vary  the 
percentage  wholesale  discounts  across 
different  services  based  on  the  degree 
the  avoided  costs  relate  to  those 
services.  Finally,  we  asked  whether  we 
should  adopt  a  uniform  percentage 
discount  off  of  the  retail  rate  of  each 
service. 


2.  Discussion 

597.  Resale  will  be  an  important  entry 
strategy  for  many  new  entrants, 
especially  in  the  short  term  when  they 
are  building  their  own  facilities. 
Further,  in  some  areas  and  for  some  new 
entrants,  we  expect  that  the  resale 
option  will  remain  an  important  entry 
strategy  over  the  longer  term.  Resale 
will  also  be  an  important  entry  strategy 
for  small  businesses  that  may  lack 
capital  to  compete  in  the  local  exchange 
market  by  purchasing  unbundled 
elements  or  by  building  their  own 
-networks.  In  light  of  the  strategic 
importance  of  resale  to  the  development 
of  competition,  we  conclude  that  it  is 
especially  important  to  promulgate 
national  rules  for  use  by  state 
commissions  in  setting  wholesale  rates. 
For  the  same  reasons  discussed  in 
Section  II.D  of  the  Order,  we  believe 
that  we  have  legal  authority  under  the 
1996  Act  to  articulate  principles  that 
will  apply  to  the  arbitration  or  review  of 
wholesale  rates.  We  also  believe  that 
articulating  such  principles  will 
promote  expeditious  and  efficient  entry 
into  the  local  exchange  market.  Clear 
resale  rules  will  create  incentives  for 
parties  to  reach  agreement  on  resale 
arrangements  in  voluntary  negotiations. 
Clear  rules  will  also  aid  states  in 
conducting  arbitrations  that  will  be 
administratively  workable  and  will 
produce  results  that  satisfy  the  intent  of 
the  1996  Act.  The  rules  we  adopt  and 
the  determinations  we  make  in  this  area 
are  crafted  to  achieve  these  purposes. 
We  also  note  that  clear  resale  rules 
should  minimize  regulatory  burdens 
and  uncertainty  for  ail  parties,  including 
small  entities  and  small  incvunbent 
LECs. 

598.  The  statutory  pricing  standard 
for  wholesale  rates  requires  state 
commissions  to  (1)  identify  what 
marketing,  billing,  collection,  and  other 
costs  will  be  avoided  by  incumbent 
LECs  when  they  provide  services  at 
wholesale;  and  (2)  calculate  the  portion 
of  the  retail  prices  for  those  services  that 
is  attributable  to  the  avoided  costs.  Our 
rules  provide  two  methods  for  making 
these  determinations.  The  first,  and 
preferred,  method  requires  state 
commissions  to  identify  and  calculate 
avoided  costs  based  on  avoided  cost 
studies.  The  second  method  allows 
states  to  select,  on  an  interim  basis,  a 
discount  rate  bom  within  a  default 
range  of  discount  rates  adopted  by  this 
Commission.  They  may  then  calculate 
the  portion  of  a  retail  price  that  is 
attributable  to  avoided  costs  by 
multiplying  the  retail  price  by  the 
discount  rate. 


Federal  Register  /  Vol.  61,  No.  169,  Thursday,  August  29,  1996  /  Rules  and  Regulations       45565 


599.  We  adopt  a  minimum  set  of 
criteria  for  avoided  cost  studies  used  to 
determine  wholesale  discoimt  rates.  The 
record  before  us  demonstrates  that 
avoided  cost  studies  can  produce 
widely  varying  results,  depending  in 
large  part  upon  how  the  proponent  of 
the  study  interprets  the  language  of 
section  252(d)(3).  The  criteria  we  adopt 
are  designed  to  ensure  that  states  apply 
consistent  interpretations  of  the  1996 
Act  in  setting  wholesale  rates  based  on 
avoided  cost  studies  which  should 
facilitate  swift  entry  by  national  and 
regional  resellers,  which  may  include 
small  entities.  At  the  same  time,  our 
criteria  are  intended  to  leave  the  state 
commissions  broad  latitude  in  selecting 
costing  methodologies  that  comport 
with  their  own  ratemaking  practices  for 
retail  services.  Thus,  for  example,  our 
rules  for  identifying  avoided  costs  by 
USOA  expense  account  are  cast  as 
rebuttable  presumptions,  and  we  do  not 
adopt  as  presumptively  correct  any 
avoided  cost  model. 

600.  Based  on  the  comments  filed  in 
this  proceeding  and  on  our  analysis  of 
state  decisions  setting  wholesale 
discounts,  we  adopt  a  default  range  of 
rates  that  will  permit  a  state  commission 
to  select  a  reasonable  default  wholesale 
rate  between  17  and  25  percent  below 
retail  rate  levels.  A  default  wholesale 
discount  rate  shall  be  used  if:  (1)  an 
avoided  cost  study  that  satisfies  the 
criteria  we  set  forth  below  does  not 
exist;  (2)  a  state  commission  has  not 
completed  its  review  of  such  an  avoided 
cost  study;  or  (3)  a  rate  established  by 

a  state  commission  before  release  of  this 
Order  is  based  on  a  study  that  does  not 
comply  with  the  criteria  described  in 
the  following  section.  A  state 
commission  must  establish  wholesale 
rates  based  on  avoided  cost  studies 
within  a  reasonable  time  from  when  the 
default  rate  was  selected.  This  approach 
will  enable  state  commissions  to 
complete  arbitration  proceedings  within 
the  statutory  time  frames  even  if  it  is 
infeasible  to  conduct  full-scale  avoided 
cost  studies  that  comply  with  the 
criteria  described  below  for  each 
inamibent  LEC. 

a.  Criteria  for  Ck)st  Studies 

601.  There  has  been  considerable 
debate  on  the  record  in  this  proceeding 
and  before  the  state  commissions  on 
whether  section  252(d)(3]  embodies  an 
"avoided"  cost  standard  or  an 
"avoidable"  cost  standard.  We  find  that 
"the  portion  (of  the  retail  rate)  *  *  * 
attributable  to  costs  that  will  be 
avoided"  includes  all  of  the  costs  that 
the  LEC  incurs  in  maintaining  a  retail, 
as  opposed  to  a  wholesale,  business.  In   ' 
other  words,  the  avoided  costs  are  those 


that  an  incumbent  LEC  would  no  longer 
incur  if  it  were  to  cease  retail  operations 
and  instead  provide  all  of  its  services 
through  resellers.  Hius,  we  reject  the 
argimients  of  inciunbent  LECs  and 
others  who  maintain  that  the  LEC  must 
actually  experience  a  reduction  in  its 
operating  expenses  for  a  cost  to  be 
considered  "avoided"  for  purposes  of 
section  252(d)(3).  We  do  not  believe  that 
Congress  intended  to  allow  incumbent 
LECs  to  sustain  artificially  high 
wholesale  prices  by  declining  to  reduce 
their  expenditures  to  the  degree  that 
certain  costs  are  readily  avoidable.  We 
therefore  interpret  the  1996  Act  as 
requiring  states  to  make  an  objective 
assessment  of  what  costs  are  reasonably 
avoidable  when  a  LEC  sells  its  services 
wholesale.  We  note  that  Colorado, 
Georgia,  Illinois,  New  York,  and  Ohio 
commissions  have  all  interpreted  the 
1996  Act  in  this  manner. 

602.  We  find  that,  under  this 
"reasonably  avoidable"  standard 
discussed  above,  an  avoided  cost  study 
must  include  indirect,  or  shared,  costs 
as  well  as  direct  costs.  We  agree  with 
MCI.  AT&T,  and  the  California,  Illinois, 
Ohio,  Colorado,  and  Georgia 
commissions  that  some  indirect  or 
shared  costs  are  avoidable  and  likely  to 
be  avoided  when  a  LEC  provides  retail 
services  to  a  reseller  instead  of  to  the 
end  user.  This  is  because  indirect  or 
shared  costs,  such  as  general  overheads, 
support  all  of  the  LECs  functions, 
including  marketing,  sales,  billing  and 
collection,  and  other  avoided  retail 
functions.  Therefore,  a  portion  of 
indirect  costs  must  be  considered 
"attributable  to  costs  that  will  be 
avoided"  pursuant  to  section  252(d)(3). 
It  is  true  that  expenses  recorded  in 
indirect  or  shared  expense  accounts  will 
continue  to  be  incurred  for  wholesale 
operations.  It  is  also  true,  however,  that 
the  overall  level  of  indirect  expenses 
can  reasonably  be  expected  to  decrease 
as  a  result  of  a  lower  level  of  overall 
operations  resulting  from  a  reduction  in 
retail  activity. 

603.  A  portion  of  contribution,  profits, 
or  mark-up  may  also  be  considered 
"attributable  to  costs  that  will  be 
avoided"  when  services  are  sold 
wholesale.  MCI's  model  makes  this 
attribution  by  means  of  a  calculation 
that  applies  the  same  mark-up  to 
wholesale  services  as  to  retail  services. 
The  Illinois  Commission  achieved  a 
similar  effiect  by  removing  a  pro  rata 
portion  of  contribution  firom  the  retail 
rate  for  each  service.  In  AT&T's  model, 
the  portion  of  returii  on  investment 
(profits)  that  was  attributable  to  assets 
used  in  avoided  retail  activities  was 
treated  as  an  avoided  cost.  We  find  that 


these  approaches  are  consistent  with  the 
1996  Act. 

604.  An  avoided  cost  study  may  not 
calculate  avoided  costs  based  on  non- 
cost  factors  or  policy  arguments,  ncn- 
may  it  make  disallowances  for  reasons 
not  provided  for  in  section  252(d)(3). 
The  language  ef  section  252(d)(3)  makes 
no  provision  for  selecting  a  wholesale 
discount  rate  on  policy  grounds.  We 
therefore  reject  NCTA's  argument  that 
discoimt  rates  should  be  ten  percent  or 
less  in  order  to  avoid  discouraging 
facilities-bas^d  competition,  as  well  as 
AT&T's  suggestion  that  wholesale 
discount  rates  should  be  set  at  levels 
that  ensure  the  viability  of  the  reseller's 
business.  We  also  reject,  for  example, 
MQ's  assertion  that  no  external 
relations  or  research  and  development 
costs  should  be  allowed  in  wholesale 
rates  because  the  activities  represented 
by  those  costs  are  contrary  to  the 
interests  of  the  LEC  competitors  that 
purchase  wholesale  services.  Our 
analysis  also  precludes  a  state 
commission  from  adopting  AT&T's 
suggestion  that  an  increment  should  be 
added  to  the  base  discount  rate  to 
compensate  resellers  for  alleged 
deficiencies  in  the  provisioning  of 
services. 

605.  The  1996  Act  requires  that 
wholesale  rates  be  based  on  existing 
retail  rates,  and  thus  clearly  precludes 
use  of  a  "bottom  up"  TSLRIC  study  to 
establish  wholesale  rates  that  are  not 
related  to  the  rates  for  the  underlying 
retail  services.  We  thus  reject  the 
suggestions  of  those  parties  that  ask  us 
to  require  use  of  TSLRIC  to  set 
wholesale  rates.  The  1996  Act  does  not, 
however,  preclude  use  of  TSLRIC  cost 
studies  to  identify  the  portion  of  a  retail 
rate  that  is  attributable  to  avoided  retail 
costs.  TSLRIC  studies  would  be  entirely 
appropriate  in  states  where  the  retail 
rates  were  established  using  a  TSLRIC 
method.  For  example,  the  Illinois 
Commission  calculated  its  wholesale 
rate  using  an  avoided  cost  formula  and 
long  run  incremental  cost  studies. 
Embedded  cost  studies,  such  as  the 
studies  used  by  the  Georgia 
Commission,  may  also  be  used  to 
identify  avoided  costs.  Ideally,  a  state 
would  use  a  study  methodology  that  is 
consistent  with  the  manner  in  which  it 
sets  retail  rates. 

606.  We  neither  prohibit  nor  require 
use  of  a  single,  uniform  discount  rate  for 
all  of  an  incumbent  LEC's  services.  We 
recognize  that  a  uniform  rate  is  simple 
to  apply,  and  avoids  the  need  to  allocate 
avoided  costs  among  services. 
Therefore,  our  default  wholesale 
discount  is  to  be  applied  uniformly.  On 
the  other  hand,  we  also  agree  with 
parties  who  observe  that  avoided  costs 
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may,  in  fact,  vary  among  services. 
Accordingly,  we  allow  a  state  to 
approve  nonMniform  wholesale  discount 
rates,  as  long  as  those  rates  are  set  on 
the  basis  of  an  avoided  cost  study  that 
includes  a  demonstration  of  the 
percentage  of  avoided  costs  that  is 
attributable  tq  each  service  or  group  of 
services.         I 

607.  All  coats  recorded  in  accounts 
6611  (product  management),  6612 
(sales),  6613  (product  advertising)  and 
6623  (customer  services)  are  presumed 
to  be  avoidable.  The  costs  in  these 
accounts  are  the  direct  costs  of  serving 
customers.  All  costs  recorded  in 
accounts  662'^  (call  completion  services) 
and  6622  (nuikiber  services)  are  also 
presumed  avoidable,  because  resellers 
have  stated  thpy  will  either  provide 
these  services  themselves  or  contract  for 
them  separately  htim  the  LEC  or  firom 
third  parties.  These  presumptions 
regarding  accounts  6611-6613  and 
6621-6623  miy  be  rebutted  if  an 
incumbent  LHC  proves  to  the  state 
commission  that  specific  costs  in  these 
accounts  will  be  inciured  with  respect 
to  services  sold  at  wholesale,  or  that 
costs  in  these  accounts  are  not  included 
in  the  retail  p^ces  of  the  resold  services. 

608.  General  support  expenses 
(accounts  6121-6124),  corporate 
operations  expenses  (accounts  6711, 
6712,  6721-6728),  and 
telecommunioations  uncollectibles 
(account  5301^  are  presumed  to  be 
avoided  in  proportion  to  the  avoided 
direct  expeos4s  identified  in  the 
previous  paragraph.  Expenses  recorded 
in  these  accounts  are  tied  to  the  overall 
level  of  operations  in  which  an 
incumbent  LEC  engages.  Because  the 
advent  of  whojlesale  operations  will 
reduce  the  overall  level  of  operations — 
for  example,  faffing  should  decrease 
because  customer  inquiries  and  billing 
and  collection  activity  will  decrease — 
overhead  and  support  expenses  are  in 
part  avoided.  We  select  the  revenue 
offset  account;  of  5301  rather  than 
accounts  530p  or  6790  because  account 
5301  most  directly  represents  overheads 
attributable  tq  the  services  being  resold. 

609.  Plant-^)eciBc  and  plant  non- 
specific expenses  (other  than  general 
support  expenses)  are  presumptively 
not  avoidable! 

610.  In  the  tase  of  carriers  designated 
as  Class  B  un^er  section  32.11  of  our 
rules  that  use  {certain  summary  accounts 
in  lieu  of  accounts  designated  in  this 
subsection  of  the  Order,  our  avoided 
cost  study  cri  eria  shall  apply  to  the 
relevant  sumr  lary  account  in  its 
entirety. 


b.  Default  Range  of  Wholesale  Discount 
Rates 

611.  Parties  to  this  proceeding  present 
evidence  or  arguments  supporting 
wholesale  discount  rates  ranging  firom 
4.76  percent  to  55  percent: 


SpiintAJnited  Telephone  study: 

Simple  Access  service  

Other  services  — 

Comcast 

Massachusetts  Attorney  Qerv 
eral. 

MCI  Model ' 

Telecommuntcations  Reselers 

Ass'n. 
AT&T  Model  


Percent 


4.78 
7.19 
10.0 
10.0 
25.0 

25.0 

25.6-33.2 

30.0-50.0 

23.05-55.52 


612.  States  applying  wholesale 
pricing  standards  similar  to  the 
standards  in  section  252(d)(3)  have  set 
the  following  wholesale  discounts: 


Percent 

Caitomia: 

PacTel: 

Business  ........->........... 

17.0 

Residential    ......................... 

10.0 

GTE; 

Business  «_ 

12.0 

ResidentiaJ „ 

7.0 

Colorado: 

Residential..- 

9.0 

Business 

16.0 

Toll  Services 

30.0 

Central  Office-Based  Features 

50.0 

All  other  services 

18.0 

Georgia: 

Residential ~ 

20.3 

Business 

17.3 

Illinois  

20.07 

NewYofIc 

NYNEX: 

Business _ 

17.0 

Residential _. 

11.0 

Rochester  Teleohorra  .............. 

13.5 

613.  We  find  unpersuasive  various 
arguments  presented  by  parties  at  the 
lower  and  higher  ends  of  the  range  of 
possible  discounts.  The  Sprint/United 
Telephone  study  produces  unreasonably 
low  measiues  of  avoided  costs  because 
the  study  considers  only  avoided  direct 
expenses  in  five  accounts.  As  explained 
above,  we  interpret  the  statutory 
language  providing  for  a  wholesale  price 
that  excludes  the  "portion  (of  a  retail 
rate]  attributable  to  any  marketing, 
billing,  collection,  and  other  costs  that 
will  be  avoided"  to  include  indirect  as 
well  as  direct  costs.  The  proposals  of 
NCTA  and  Comcast  for  a  maximum 
discount  of  10  percent  are  premised  on 
the  view  that  any  greater  discount 
would  unduly  discourage  facilities- 
based  competition.  Section  252(d)(3), 


however,  requires  wholesale  prices  to  be 
set  based  on  avoided  costs,  not  on  any 
policy  preference  for  facilities-based 
competition.  For  the  same  statutory 
reason,  we  reject  as  inconsistent  Mdth 
section  252(d)(3)  the  policy  arguments 
of  the  Telecommunications  Resellers 
Association  and  AT&T  that  we  should 
establish  national  wholesale  discoimts 
at  levels  that  will  ensure  that  resale  of 
local  exchange  services  is  a  viable 
business. 

614.  We  find  AT&T's  model 
unsuitable  for  purposes  of  establishing 
in  this  proceeding  a  range  for  default 
wholesale  discount  rates.  The  AT&T 
model  does  in  many  respects  satisfy  the 
general  criteria  we  establish  above  for 
avoided  cost  studies.  The  model, 
however,  incorporates  numerous 
assumptions,  cost  allocation  factors,  and 
studies,  and  because  AT&T  submitted 
its  model  with  its  reply  comments,  and 
other  parties  have  not  analyzed  the 
model  in  detail.  We  find  that  we  would 
need  to  develop  a  more  complete  record 
on  the  AT&T  model  before  deciding 
whether  to  endorse  it.  We  do  not, 
however,  preclude  a  state  commission 
from  considering  in  a  wholesale  rate 
proceeding  evidence  developed  using 
this  model. 

615.  We  find  that  we  can  use  MQ's 
model,  with  some  modifications,  along 
with  the  results  of  certain  state 
proceedings,  to  estabUsh  a  range  of  rates 
that  would  produce  an  acceptable 
default  wholesale  discoimt  rate  that 
reasonably  approximates  the  amount  of 
avoided  costs  that  should  be  subtracted 
from  the  retail  rate.  A  defiault  rate  is  to 
be  used  only  in  three  instances:  (1)  in 

a  state  arbitration  proceeding  if  an 
avoided  cost  study  that  satisfies  the 
criteria  we  set  forth  above  does  not 
exist;  (2)  where  a  state  has  not 
completed  its  review  of  such  an  avoided 
cost  study;  (3)  where  a  rate  established 
by  a  state  before  the  release  date  of  this 
Order  is  based  on  a  study  that  does  not 
comply  with  the  criteria  described  in 
the  previous  section.  We  emphasize  that 
the  default  rate  is  to  be  used  as  an 
interim  measure  only,  and  should  be 
replaced  with  an  avoided  cost  study 
within  a  reasonable  time.  The  MCI 
model  is  a  reasonable  attempt  at 
estimating  avoided  cost  in  accordance 
with  section  252(d)(3)  using  only 
publicly-available  data.  We  find, 
however,  that  we  should  modify  certain 
features  of  the  model. 

616.  First,  MQ  ti-eats  account  6722 
(external  relations)  and  accoimt  6727 
(research  and  development)  as 
avoidable  costs.  MCI  argues  that 
purchasers  of  wholesale  services  are 
competing  with  LECs  and,  therefore, 
should  not  be  forced  to  fund  regulatory 
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activities  reflected  in  account  6722.  MCI 
claims  that  research  and  development 
are  not  of  practical  use  for  the  services 
that  resellers  will  purchase.  As 
explained  above,  this  type  of 
disallowance  is  not  contemplated  by  the 
avoided  cost  standard  of  section 
252(d)(3).  We  thwefore  adjust  the  model 
to  treat  these  costs  in  the  same  manner 
as  other  overhead  expense  accounts. 

617.  Second,  MCI  treats  a  number'of 
accounts  as  "other  avoided  costs"  on 
the  grounds  that  the  expenses  in  those 
accounts  are  not  relevant  to  the 
provision  of  telecommunications 
services  that  an  incumbent  LEC 
currently  provides.  Based  on  this 
rationale,  MCI  excludes  account  6113 
(aircraft  expense),  account  6341  (large 
PBX  expense),  account  6511  (property 
held  for  future  telecommunications  use 
expense),  account  6351  (public 
telephone  terminal  equipment  expense), 
account  6512  (provisioning  expense), 
account  6562  (depreciation  expense  for 
property  held  for  future 
telecommunications  use),  and  account 
6564  (amortization  expense,  intangible). 
Public  telephone  terminal  equipment 
expense  and  large  PBX  expense  are  not 
"avoided"  precisely  because  they  are 
unrelated  to  the  retail  services  being 
discounted.  We  would  not  expect  these 
expenses  to  be  included  in  retail  service 
rates  for  resold  services;  but  if  these 
expenses  were  included  in  retail  rates, 
they  would  not  be  avoided  when  the 
services  are  piuchased  by  resellers.  The 
rest  of  MQ's  "other"  accounts  contain 
costs  that  support  all  of  the 
telecommunications  services  offered  by 
the  company.  MCI  has  not  shown  that 
any  of  these  costs  are  either  reduced  or 
eliminated  when  services  are  sold  at 
wholesale.  We,  therefore,  adjust  the  MCI 
model  so  as  not  to  treat  these  accoiwts 
as  avoidable  costs. 

618.  Third,  MCI  treats  accounts  6611 
(product  management),  6612  (sales), 
6613  (product  advertising),  and  6623 
(customer  services)  as  costs  that  are 
entirely  avoided  with  respect  to  services 
purchased  at  wholesale.  We  agree  that  a 
large  portion  of  the  expenses  in  these 
accounts  is  avoided  when  service  is  sold 
at  wholesale.  We  also  agree,  however, 
with  parties  that  argue  that  some 
expenses  in  these  accounts  will 
continue  to  be  inciured  with  respect  to 
wholesale  products  and  customers,  and 
that  some  new  expenses  may  be 
incurred  in  addressing  the  needs  ojt 
resellers  as  customers.  No  party  in  this 
proceeding  has  suggested  a  specific 
adjustment  to  the  MCI  model  that  would 
account  for  these  costs  of  the  wholesale 
operation.  We  note  that,  in  their  own 
proceedings,  several  states  have  made 
varying  estimates  concerning  the  level 


of  wholesale-related  expenses  in  these 
accounts.  Colorado,  for  example, 
estimated  that  none  of  the  costs  in 
accounts  6611-6613  would  relate  to 
wholesale  services,  and  that  only  five 
percent  of  the  costs  in  account  6623 
would  be  incurred  in  a  wholesale 
operation.  The  Georgia  Commission,  on 
the  other  hand,  decided  that  25  percent 
of  sales  and  product  advertising 
expenses  would  continue  to  be  incurred 
in  the  wholesale  operation.  Given  the 
lack  of  evidence,  and  the  wide  range  of 
estimates  that  have  been  made  by  these 
states,  we  find  it  reasonable  to  assume, 
for  purposes  of  determining  a  default 
range  of  wholesale  discount  rates,  that 
ten  percent  of  costs  in  accounts  6611, 
6612,  6613,  and  6623  are  not  avoided  by 
selling  services  at  wholesale. 

619.  Fourth,  MCI  uses  a  complex 
formula  to  calculate  the  portions  of 
overhead  and  general  support  expense 
that  are  attributable  to  avoided  costs. 
We  find  that  this  formula  is  constructed 
in  a  way  that  tends  to  inflate  the  results 
of  the  calculation.  We  have,  therefore, 
substituted  a  more  straightforward 
approach  in  which  we  apply  to  each 
indirect  expense  category  the  ratio  of 
avoided  direct  expense  to  total 
expenses.  We  also  identify  a  slightly 
difliarent  list  of  accounts  representing 
indirect  costs  than  that  proposed  by 
MQ. 

620.  With  the  modifications  descrit)ed 
above,  and  using  actual  1995  data, 
MCI's  model  produces  the  following 
results  for  the  RBOCs  and  GTE: 


Percent 

U  S  West  

18.80 

GTE _„ 

18.81 

BeMSouth ., 

Bell  Atlantic 

1920 
19.99 

SBC 

20.11 

NYNEX 

Pacific ».. 

Ameritecti „ ...... 

21.31 
23.87 
25.98 

621.  We  also  take  into  account  the 
experience  of  those  state  commissions, 
Illinois  and  Georgia,  that  have 
luidertaken  or  approved  detailed 
avoided  cost  stuches  under  the  pricing 
standard  of  section  252(d)(3)  of  the  1996 
Act.  Applying  the  statutory  standard  to 
the  examination  of  significant  cost 
studies,  those  commissions  derived 
average  wholesale  discounts  of  18.74 
percent  and  20.07  percent.  We  find  that 
these  decisions  present  evidence  of  an 
appropriate  wholesale  discount  that 
should  be  given  more  weight  than  state 
commission  decisions  that  have  set  their 
discounts  under  other  pricing  standards 
or  only  on  an  interim  basis. 

622.  Accordingly,  based  on  the  record 
before  us,  we  estabUsh  a  range  of  default 


discounts  of  17-25  percent  that  is  to  be 
used  in  the  absence  of  an  avoided  cost 
study  that  meets  the  criteria  set  forth 
above.  A  state  commission  that  has  not 
set  wholesale  prices  based  on  avoided 
cost  studies  that  meet  the  criteria  set 
forth  above  as  of  the  release  date  of  this 
Order  shall  use  a  default  wholesale 
discount  rate  between  17  and  25 
percent.  A  state  should  articulate  the 
basis  for  selecting  a  particular  discount 
rate.  If  this  default  discount  rate  is  used, 
the  state  commission  must  establish 
wholesale  rates  based  on  avoided  cost 
studies  within  a  reasonable  time.  The 
avoided  cost  study  must  comply  with 
the  criteria  for  avoided  cost  studies 
described  above.  A  state  commission 
may  submit  an  avoided  cost  study  to 
this  Commission  for  a  determination  of 
whether  it  compUes  with  these  criteria. 
If  a  party  (either  a  reseller  or  an 
incumbent  LEC)  believes  that  a  state 
commission  has  failed  to  act  within  a. 
reasonable  period  of  time,  that  party 
may  file  a  petition  for  declaratory  ruling 
with  this  Commission,  asking  us  to 
determine  whether  the  state  has  failed 
to  comply  with  this  rule.  We  will,  in 
making  such  determinations,  consider 
the  particular  circumstances  in  the  state 
involved.  If  a  state  commission  has 
adopted  as  of  the  release  date  of  this 
Order  an  interim  wholesale  pricing 
decision  that  relies  on  an  avoided  cost 
study  that  meets  the  criteria  set  forth 
above,  the  state  commission  may 
continue  to  require  an  inciunbent  LEC 
to  ofl^ar  services  for  resale  under  such 
interim  wholesale  prices  in  lieu  of  the 
default  discount  range,  so  long  as  the 
state  commission's  interim  pricing  rules 
are  fully  enforceable  by  resellers  and 
followed  by  a  final  decision  within  a 
reasonable  period  of  time  that  adopts  an 
avoided  cost  study  that  meets  the 
criteria  set  forth  above. 

623.  We  select  the  17  to  25  percent 
range  of  default  discounts  based  on  our 
evaluation  of  the  record.  The  adjusted 
results  of  the  MCI  model  taken  together 
with  the  results  of  those  state 
proceedings  discussed  above  that 
indicated  they  applied  the  statutory 
standard  produces,  a  range  between 
18.74  and  25.98  percent.  A  majority  of 
these  wholesale  discount  rates  fall 
between  18.74  and  21.11  percent.  Other 
state  commissions,  such  as  California 
and  New  York,  that  have  employed 
avoided  cost  studies  have  produced 
wholesale  discount  rates  somewhat 
below  the  low  end  of  this  range. 
Furthermore,  it  has  been  argued  that 
smaller  incumbent  LECs'  avoided  costs 
are  likely  to  be  less  than  those  of  the 
larger  incumbent  LECs,  whose  data  was 
used  by  MQ.  Therefore,  to  allow  for 
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these  considerations,  we  select  17 
percent  as  the  lower  end  of  the  range. 
We  select  25  i)ercent  as  the  top  of  the 
range  becausa  it  approximates  the  top  of 
the  range  of  rtsults  produced  by  the 
modified  MCI  model.  This  range  gives 
state  commissions  flexibility  in 
addressing  circumstances  of  incumbent 
LECs  serving  their  states  and  permits 
resale  to  proceed  until  such  time  as  the 
state  commission  can  review  a  fully- 
compliant  av(^ided  cost  study. 

624.  We  hate  considered  the 
economic  impact  of  our  rules  in  this 
section  on  small  incumbent  LECs.  For 
example,  Bay  Springs,  et  al.,  argues  that 
national  wholesale  pricing  rules  will 
insufficiently  consider  operational 
differences  between  small  and  large 
incumbent  LBfZs.  We  take  this  into 
consideration  {in  setting  the  default 
discount  rate  fend  in  requiring  state 
commissions  to  perform  carrier-specific 
avoided  cost  ^udies  within  a  reasonable 
penod  of  timd  that  will  reflect  carrier- 
to-carrier  difffrences.  We  believe, 
however,  that  the  procompetitive  goals 
of  the  1996  Act  require  us  to  establish 

a  default  discount  rate  for  state 
commissions  io  use  in  the  absence  of 
avoided  cost  studies  that  comply  with 
the  criteria  wi  set  forth  above.  The 
presumptions  we  establish  in 
conducting  ayoided  cost  studies 
regarding  the  kvoidability  of  certain 
expenses  may]  be  rebutted  by  evidence 
that  certain  costs  are  not  avoided,  which 
should  mininiize  any  economic  impact 
of  our  decisions  on  small  incumbent 
LECs.  We  also  note  that  certain  small 
incumbent  LBCs  are  not  subject  to  our 
rules  under  seiction  251(f)(1)  of  the  1996 
Act,  unless  otherwise  determined  by  a 
state  commis^on,  and  certain  other 
small  incumbent  LECs  may  seek  relief 
from  their  stale  commissions  from  our 
rules  under  seiction  251(f)(2)  of  the  1996 
Act. 

C.  Conditions  and  Limitations 

625.  Sectio4  25lTc)(4)  requires 
incumbent  LQCs  to  make  their  services 
available  for  resale  without 
unreasonable  br  discriminatory 
conditions  or  limitations.  This  portion 
of  this  Order  addresses  various  issues 
relating  to  coiiditions  or  limitations  on 
resale.  It  first  discusses  restrictions, 
generally,  in  Section  VIII.C.l.  Next,  it 
turns  to  promotional  and  discounted 
offerings  and  ^e  conditions  that  may 
attach  to  suchj  oHierings  in  Section 
VIII.C.2.,  and  then  to  refusals  to  resell 
residential  an^  below-cost  services  in 
Section  VIII.Q3.  Limitations  on  the 
categories  of  Customers  to  whom  a 
reseller  may  sell  incumbent  LEC 
services  are  discussed  in  VIII.C.4.  Resale 
restrictions  inithe  form  of  withdrawal  of 


service  are  discussed  in  VIILC5. 
Finally,  Section  Vin.C.6.  discusses 
resale  restrictions  relating  to 
provisioning. 

1.  Restrictions.  Generally,  and  Biuden  of 
Proof 

a.  Background 

626.  In  the  NPRM.  we  asked  whether 
inciunbent  LECs  should  have  the 
burden  of  proving  that  restrictions  on 
resale  are  reasonable  and 
nondiscriminatory.  We  stated  our  belief 
that,  given  the  pro-competitive  goals  of 
the  1996  Act  and  the  view  that 
restrictions  and  conditions  were  likely 
to  be  evidence  of  an  exercise  of  market 
power,  the  range  of  permissible 
restrictions  should  be  quite  narrow. 

b.  Discussion 

627.  We  conclude  that  resale 
restrictions  are  presumptively 
unreasonable.  Incumbent  LECs  can 
rebut  this  presumption,  but  only  if  the 
restrictions  are  narrowly  tailored.  Such 
resale  restrictions  are  not  limited  to 
those  found  in  the  resale  agreement. 
They  include  conditions  and  limitations 
cpntained  in  the  incumbent  LECs 
imderlying  tariff.  As  we  explained  in 
the  NPRM,  the  ability  of  inciunbent 
LECs  to  impose  resale  restrictions  and 
conditions  is  likely  to  be  evidence  of 
market  power  and  may  reflect  an 
attempt  by  inciunbent  LECs  to  preserve 
their  market  position.  In  a  competitive 
market,  an  individual  seller  (an 
incumbent  LEC)  would  not  be  able  to 
impose  significant  restrictions  and 
conditions  on  buyers  because  such 
buyers  turn  to  other  sellers.  Recognizing 
that  incumbent  LECs  possess  market 
power.  Congress  prohibited 
unreasonable  restrictions  and 
conditions  on  resale.  We,  as  well  as 
state  commissions,  are  unable  to  predict 
every  potential  restriction  or  limitation 
an  incumbent  LEC  may  seek  to  impose 
on  a  reseller.  Given  the  probability  that 
restrictions  and  conditions  may  have 
anticompetitive  results,  we  conclude 
that  it  is  consistent  with  the 
procompetitive  goals  of  the  1996  Act  to 
presume  resale  restrictions  and 
conditions  to  be  imreasonable  and 
therefore  in  violation  of  section 
251(c)(4).  This  presumption  should 
reduce  unnecessary  burdens  on  resellers 
seeking  to  enter  local  exchange  markets, 
which  may  include  small  entities,  by 
reducing  the  time  and  expense  of 
proving  affirmatively  that  such 
restrictions  are  unreasonable.  We 
discuss  several  specific  restrictions 
below  including  certain  restrictions  for 
which  we  conclude  the  presumption  of 
unreasonableness  shall  not  apply.  We 


also  discuss  certain  restrictions  that  we 
will  presume  are  reasonable. 

2.  Promotions  and  Discounts 

a.  Background 

628.  In  the  NPRM,  we  asked  whether 
an  incumbent  LECs  obligation  to  make 
their  services  available  for  resale  at 
wholesale  rates  applies  to  discounted 
and  promotional  offerings  and,  if  so,  . 
how.  We  also  asked,  if  the  wholesale 
pricing  obligation  applies  to  promotions 
and  discounts,  whether  the  reseller 
entrant's  customer  must  take  service 
piu^uant  to  the  same  restrictions  that 
apply  to  the  incumbent  LECs  retail 
customers. 

b.  Discussion 

629.  Section  251(cM4)  provides  that 
incumbent  LECs  must  offer  for  resale  at 
wholesale  rates  "any 
telecommunications  service"  that  the 
carrier  provides  at  retail  to  noncerrier 
subscribers.  This  language  makes  no 
exception  for  promotional  or  discounted 
offerings,  including  contract  and  other 
customer-specific  offerings.  We 
therefore  conclude  that  no  basis  exists 
for  creating  a  general  exemption  from 
the  wholesale  requirement  for  all 
promotional  or  discount  service 
offerings  made  by  incumbent  LECs.  A 
contrary  result  would  permit  incumbent 
LECs  to  avoid  the  statutory  resale 
obligation  by  shifting  their  customers  to 
nonstandard  offerings,  thereby 
eviscerating  the  resale  provisjons  of  the 
1996  Act.  In  discussing  promotions 
here,  we  are  only  referring  to  price 
discounts  from  standard  offerings  that 
will  remain  available  for  resale  at  * 
wholesale  rates,  i.e.,  temporary  price 
discounts.  Limited  time  offerings  of 
service  are  still  subject  to  resale 
pursuant  to  Section  VIII.A. 

630.  There  remains,  however,  the 
question  of  whether  all  short-term 
promotional  prices  are  "retail  rates"  for 
purposes  of  calculating  wholesale  rates 
pursuant  to  section  252(dj(3).  The  1996 
Act  does  not  define  "retail  rate;"  nor  is 
there  any  indication  that  Congress 
considered  the  issue.  In  view  of  this 
ambiguity,  we  conclude  that  "retail 
rate"  should  be  interpreted  in  light  of 
the  pro-competitive  policies  imderlying 
the  1996  Act.  We  recognize  that 
promotions  that  are  limited  in  length 
mayserve  procompetitive  ends  through 
enhancing  marketing  and  sales-based 
competition  and  we  do  not  wish  to 
unnecessarily  restrict  such  offerings.  We 
believe  that,  if  promotions  are  of  limited 
duration,  their  procompetitive  effects 
will  outweigh  any  potential 
anticompetitive  effects.  We  therefore 
conclude  that  short-term  promotional 
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prices  do  not  constitute  retail  rates  for 
the  underlying  services  and  are  thus  not 
subject  to  the  wholesale  rate  obUgation. 

631.  We  must  also  determine  when  a 
promotional  price  ceases  to  be  "short 
term"  and  must  therefore  be  treated  as 
a  retail  rate  for  an  underlying  service. 
Inctrmbent  LEG  commenters  support 
120  days  as  the  maximum  period  for 
such  promotions.  This  has  been 
criticized  as  being  too  long.  We  are 
concerned  that  excluding  promotions 
that  are  oH^ered  for  as  long  as  four 
months  may  unreasonably  hamper  the 
efforts  of  new  competitors  that  seek  to 
enter  local  markets  through  resale.  We 
believe  that  promotions  of  up  to  90 
days,  when  subjected  to  the  conditions 
outlined  below,  will  have  significantly 
lower  anticompetitive  potential, 
especially  as  compared  to  the  potential 
procompetitive  marketing  uses  of  such 
promotions.  We  therefore  establish  a 
presumption  that  promotional  prices 
offered  for  a  period  of  90  days  or  less 
need  not  be  offered  at  a  discount  to 
resellers.  Promotional  offerings  greater 
than  90  days  in  duration  must  be  offered 
for  resale  at  wholesale  rates  pursuant  to 
section  251(c)(4)(A).  To  preclude  the 
potential  for  abuse  of  promotional 
discounts,  any  benefit  of  the  promotion 
must  be  realized  within  the  time  period 
of  the  promotion,  e.g.,  no  benefit  can  be 
realized  more  than  ninety  days  after  the 
promotional  offering  is  taken  by  the 
customer  if  the  promotional  offering 
was  for  ninety  days.  In  addition,  an 
incumbent  LEG  may  not  use 
promotional  offerings  to  evade  the 
wholesale  obligation,  for  example  by 
consecutively  offering  a  series  of  90-day 
promotions. 

632.  We  find  unconvincing  the 
arguments  that  the  offerings  under 
section  251(c)(4)  should  not  apply  to 
volume-based  discounts.  The  1996  Act 
on  its  face  does  not  exclude  such 
offerings  from  the  wholesale  obligation. 
If  a  service  is  sold  to  end  users,  it  is  a 
retail  service,  even  if  it  is  priced  as  a 
volume-based  discount  off  the  price  of 
another  retail  service.  The  avoidable 
costs  for  a  service  with  volume-based 
discounts,  however,  may  be  different 
than  without  volume  contracts. 

633.  We  are  concerned  that  conditions 
that  attach  to  promotions  and  discounts 
could  be  used  to  avoid  the  resale 
obligation  to  the  detriment  of 
competition.  Allowing  certain 
incumbent  LEG  end  user  restrictions  to 
be  made  automatically  binding  on 
reseller  end  users  could  further 
exacert)ate  the  potential  anticompetitive 
effects.  We  recognize,  however,  that 
there  may  be  reasonable  restrictions  on 
promotions  and  discounts.  We  conclude 
that  the  substance  and  specificity  of 


rules  concerning  which  discount  and 
promotion  restrictions  may  be  applied 
to  resellers  in  marketing  their  services  to 
end  users  is  a  decision  best  left  to  state 
commissions,  which  are  more  familiar 
with  the  particular  business  practices  of 
their  incumbent  LECs  and  local  market 
conditions.  These  rules  are  to  be 
developed,  as  necessary,  for  use  in  the 
arbitration  process  under  section  252. 

634.  With  respect  to  volume  discount 
offerings,  however,  we  conclude  that  it 
is  presumptively  unreasonable  for 
incimibent  LEGs  to  require  individual 
reseller  end  users  to  comply  with 
incumbent  LEG  high-volume  discount 
minimum  usage  requirements,  so  long 
as  the  reseller,  in  aggregate,  under  the 
relevant  tariff,  meets  the  minimal  level 
of  demand.  The  Commission 
traditionally  has  not  permitted  such 
restrictions  on  the  resale  of  volume 
discount  offers.  Regulatory  Policies 
Concerning  Resale  and  Shared  Use  of 
Common  Carrier  Services  and  Facilities, 
41  FR  30657  (July  26, 1976).  We  believe 
restrictions  on  resale  of  volume 
discounts  will  frequently  produce 
anticompetitive  results  without 
sufficient  justification.  We,  therefore, 
conclude  that  such  restrictions  should 
be  considered  presumptively 
unreasonable.  We  note,  however,  that  in 
calculating  the  proper  wholesale  rate, 
incimibent  LEGs  may  prove  that  their 
avoided  costs  differ  when  selling  in 
large  volumes. 

3.  Below-Gost  and  Residential  Service 

a.  Background 

635.  Responding  to  our  general 
questions  regarding  the  scope  of 
limitations  that  may  be  placed  on 
competitors'  resale  of  incumbent  LEG 
services,  parties  addressed  in  their 
comments  whether  below-cost  and 
residential  services  are  subject  to 
section  251(c)(4). 

b.  Discussion 

636.  Subject  to  the  cross-class 
restrictions  discussed  below,  we  believe 
that  below-cost  services  are  subject  to 
the  wholesale  rate  obligation  under 
section  251(c)(4).  First,  the  1996  Act 
applies  to  "any  telecommunications 
service"  and  thus,  by  its  terms,  does  not 
exclude  these  types  of  services.  Given 
the  goal  of  the  1996  Act  to  encourage 
competition,  we  decline  to  limit  the 
resale  obligation  with  respect  to  certain 
services  where  the  1996  Act  does  not 
specifically  do  so.  Second,  simply 
because  a  service  may  be  priced  at 
below-cost  levels  does  not  justify 
denying  customers  of  such  a  service  the 
benefits  of  resale  competition.  We  note 
that,  unlike  the  pricing  standard  for 


unbundled  elements,  the  resale  pricing 
standard  is  not  based  on  cost  plus  a 
reasonable  profit.  The  resale  pricing 
standard  gives  the  end  user  the  benefit 
of  an  implicit  subsidy  in  the  case  of 
below-cost  service,  whether  the  end 
user  is  served  by  the  incumbent  or  by 
a  reseller,  just  as  it  continues  to  take  the 
contribution  if  the  service  is  priced 
above  cost.  So  long  as  resale  of  the 
service  is  generally  restricted  to  those 
customers  eligible  to  receive  such 
service  from  the  inciunbent  LEG,  as 
discussed  below,  demand  is  unlikely  to 
be  significantly  increased  by  resale 
competition.  Thus,  differences  in 
incimibent  LEG  revenue  resulting  horn 
the  resale  of  below-cost  services  should 
be  accompanied  by  proportionate 
decreases  in  expenditures  that  are 
avoided  because  the  service  is  being 
offered  at  wholesale. 

637.  We  have  considered  the 
economic  impact  of  our  rules  in  this 
section  on  small  incumbent  LEGs.  For 
example,  NfECA  argues  that  services 
incumbent  LEGs  offer  at  below-cost 
rates  should  not  be  subject  to  resale 
under  section  251(c)(4).  We  do  not 
adopt  MEGA's  proposal.  As  explained 
above,  we  conclude  that  the  1996  Act 
provides  that  below-cost  services  are 
subject  to  the  section  251(c)(4)  resale 
obligation  and  that  differences  in 
incumbent  LEG  revenue  resulting  from 
the  resale  of  below-cost  services  should 
be  accompanied  by  decreases  in 
expenditures  that  are  avoided  because 
the  service  is  being  offered  at  wholesale. 
Therefore,  resale  of  below-cost  services 
at  wholesale  rates  should  not  adversely 
impact  small  incumbent  LEGs.  We  also 
note  that  certain  small  incumbent  LEGs 
are  not  subject  to  our  rules  under 
section  251(f)(1)  of  the  1996  Act,  unless 
otherwise  determined  by  a  state 
commission,  and  certain  other  small 
incumbent  LEGs  may  seek  relief  from 
their  state  commissions  from  our  rules 
under  section  251(f)(2)  ofthe  1996  Act. 

4.  Gross-Glass  Selling 

a.  Background 

638.  In  the  NPRM,  we  sought 
comment  on  the  meaning  of  section 
251(c)(4)(B)  which  provides  that  "|al 
State  commission  may,  consistent  with 
regulations  prescribed  by  the 
Commission  under  this  section,  prohibit 
a  reseller  that  obtains  at  wholesale  rates 
a  telecommunications  service  that  is 
available  at  retail  only  to  a  category  of 
subscribers  from  offering  such  service  to 
a  different  category  of  subscribers."  We 
suggested  that  competing 
telecommunications  carriers  should  not 
be  allowed  to  purchase  a  subsidized 
service  that  is  offered  to  a  specific 
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category  of  subscribers  and  then  resell 
such  service  to  other  customers.  We 
tentatively  concluded,  for  example,  that 
it  might  be  reasonable  for  a  state  to 
restrict  the  resale  of  a  residential 
exchange  service  that  is  limited  to  low- 
income  consumers,  such  as  the  existing 
Lifaline  program.  We  noted  that  we 
have  generally  not  allowed  carriers  to 
prevent  other  carriers  from  purchasing 
high-volume,  low-price  offerings  to 
resell  to  a  broad  pool  of  lower  volume 
customers.  Similarly,  we  inquired  into 
the  propriety  of  practices  such  as 
limiting  the  resale  of  flat-rated  service. 

b.  Discussi(^ 

639.  Thei^  is  general  agreement  that 
residential  services  should  not  be  resold 
to  nonresidential  end  users,  and  we 
conclude  that  restrictions  prohibiting 
such  cross-class  reselling  of  residential 
services  are  reasonable.  We  conclude 
that  section  251(c)(4)(B)  permits  states 
to  prohibit  resellers  from  selling 
residential  services  to  customers 
ineligible  ta  subscribe  to  such  services 
from  the  in<mmbent  LEG.  For  example, 
this  would  prevent  resellers  from 
reselling  wholesale-priced  residential 
service  to  business  customers.  We  also 
conclude  tl^t  section  251(c)(4)(B) 
allows  states  to  make  similar 
prohibitions  on  the  resale  of  Lifeline  or 
any  other  means-tested  service  offering 
to  end  user^  not  eligible  to  subscribe  to 
such  servici  offerings.  State 
commissions  have  established  rate 
structures  that  take  into  account  certain 
desired  balances  between  residential 
and  business  rates  and  the  goal  of 
maximizing  access  by  low-income 
consumers  to  telecommunications 
services.  We  do  not  wish  to  disturb 
these  efforts  by  prohibiting  or  overly 
narrowing  state  commissions'  ability  to 
impose  such  restrictions  on  resale. 

640.  Shared  tenant  services  are  made 
possible  thuough  the  resale  and  trunking 
of  flat-ratedl  services  to  multiple 
customersjVe  do  not  believe  that  these 
or  other  efficient  uses  of  technology 
should  be  c^scouraged  through 
restrictions  on  the  resale  of  flat-rated 
offerings  tolmultiple  end  users,  even  if 
incumbent  i£Cs  have  not  always  priced 
such  offerings  assuming  these  usage 
patterns.  Wfe  therefore  con,clude  that 
such  restridtions  are  presumptively 
unreasonable. 

641.  We  also  conclude  that  all  other 
cross-class  selling  restrictions  should  be 

.presumed  unreasonable.  Without  clear 
statutory  drection  concerning 
potentially  allowable  cross-class 
restrictions^  we  are  not  inclined  to  allow 
the  imposition  of  restrictions  that  could 
fetter  the  emergence  of  competition.  As 
with  voluirie  discount  and  flat-rated 


offerings,  we  will  allow  inciunbent  LECs 
to  rebut  this  presumption  by  proving  to 
the  state  commission  that  the  class 
restriction  is  reasonable  and 
nondiscriminatory. 

5.  ^n     aibent  LEG  Withdrawal  of 

S       jes      , 

a.  Background 

642.  In  the  NPRM,  we  sought 
comment  on  whether  an  incumbent  LEG 
can  avoid  making  a  service  available  at 
wholesale  rates  by  ceasing  to  offer  the 
retail  service  on  a  retail  basis,  or 
whether  the  incumbent  should  first  be 
required  to  make  a  showing  that 
withdrawing  the  offering  is  in  the  public 
interest  or  that  competitors  will 
continue  to  have  an  alternative  way  of 
providing  service.  We  also  asked  if 
access  to  unbimdled  elements  addresses 
the  concern  that  inciunbent  LEGs  could 
withdraw  retail  services. 

b.  Discussion 

643.  We  are  concerned  that  the 
incumbent  LECs'  ability  to  withdraw 
services  may  have  anticompetitive 
effects  where  resellers  are  purchasing 
such  services  for  resale  in  competition 
with  the  incumbent.  We  decline  to  issue 
general  rules  on  this  subject  because  we 
conclude  that  this  is  a  matter  best  left 

to  state  commissions.  Many  state 
commissions  have  rules  regarding  the 
withdrawal  of  retail  services  and  have 
experience  regulating  such  matters. 
States  can  assess,  for  example,  the 
universal  service  implications  of  an 
incumbent  LEC's  proposal  to  withdraw 
a  retail  service.  Therefore,  we  conclude 
that  our  general  presumption  that 
incumbent  LEG  restrictions  on  resale  are 
unreasonable  does  not  apply  to 
incumbent  LEG  withdrawal  of  service. 
States  must  ensure  that  procedural 
mechanisms  exist  for  processing 
complaints  regarding  incumbent  LEG 
withdrawals  of  services.  We  find  it 
important,  however,  to  ensure  that 
grandfathered  customers — subscribers  to 
the  service  being  withdrawn  who  are 
allowed  by  an  incumbent  LEG  to 
continue  purchasing  services — not  be 
denied  the  benefits  of  competition.  We 
conclude  that,  when  an  inciunbent  LEG 
grandfathers  its  own  customers  of  a 
withdrawn  service,  such  grandfathering 
should  also  extend  to  reseller  end  users. 
For  the  duration  of  any  grandfathering 
period,  all  grandfathered  customers 
should  have  the  right  to  purchase  such 
grandfathered  services  either  directly 
from  the  inciunbent  LEG  or  indirectly 
through  a  reseller.  The  incumbent  LEG 
shall  offer  wholesale  rates  for  such 
grandfathered  services  to  resellers  for 


the  purpose  of  serving  grandfathered 
customers. 

6.  Provisioning 

644.  We  conclude  that  service  made 
available  for  resale  be  at  least  equal  in 
quality  to  that  provided  by  the 
incumbent  LEG  to  itself  or  to  any 
subsidiary,  affiliate,  or  any  other  party 
to  which  the  carrier  directly  provides 
the  service,  such  as  end  users.  Practices 
to  the  ccmtranr  violate  the  1996  Act's 
prohibition  of  discriminatory 
restrictions,  limitations,  or  prohibitions 
on  resale.  This  requirement  includes 
differences  imperceptible  to  end  users 
because  such  differences  may  still 
provide  inciunbent  LEGs  with 
advantages  in  the  marketplace. 
Additionally,  we  conclude  that 
incumbent  LEG  services  are  to  be 
provisioned  for  resale  with  the  same 
timeliness  as  they  are  provisioned  to 
that  incumbent  I^G's  subsidiaries, 
affiliates,  or  other  parties  to  whom  the 
carrier  directly  provides  the  service, 
such  as  end  users.  This  equivalent 
timeliness  requirement  also  applies  to 
incumbent  LEG  claims  of  capacity 
limitations  and  incumbent  LEG 
requirements  relating  to  such 
limitations,  such  as  potential  down 
payments.  We  note  that  common  carrier 
obligations,  established  by  federal  and 
state  law  and  our  rules,  continue  to 
apply  to  incumbent  LEGs  in  their 
relations  with  resellers.  With  regard  to 
customer  changeover  charges,  we 
conclude  that  states  should  determine 
reasonable  and  nondiscriminatory  rates 
for  such  charges. 

645.  Brand  identification  is  likely  to 
play  a  major  role  in  markets  where 
resellers  compete  with  incumbent  LECs 
for  the  provision  of  local  and  toll 
service.  This  brand  identification  is 
critical  to  reseller  attempts  to  compete 
with  incumbent  LEGs  and  will 
minimize  consumer  confusion. 
Incumbent  LECs  are  advantaged  when 
reseller  end  users  are  advised  that  the 
service  is  being  provided  by  the 
reseller's  primary  competitor.  We 
therefore  conclude  that  where  operator, 
call  completion,  or  directory  assistance 
service  is  part  of  the  service  or  service 
package  an  incumbent  LEG  offers  for 
resale,  failure  by  an  incumbent  LEG  to 
comply  with  reseller  branding  requests 
presumptively  constitutes  an 
unreasonable  restriction  on  resale.  This 
presumption  may  be  rebutted  by  an 
incumbent  LEG  proving  to  the  state 
commission  that  it  lacks  the  capability 
to  comply  with  unbranding  or 
rebrapding  requests.  We  recognize  that 
an  incumbent  LEG  may  incur  costs  in 
complying  with  a  request  for 
unbranding  or  rebranding.  Because  we 


^     .  Federal  Register  /  Vol.  61,  No.  169,  Thursday,  August  29,  1996  /  Rules  and  Regulations       45571 


do  not  have  a  record  on  which  to 
determine  the  level  of  fees  or  wholesale 
pricing  offsets  that  may  reasonably  be 
assessed  to  recover  these  costs,  we  leave 
such  determinations  to  the  state 
commissions. 

D.  Resale  Obligations  ofLECs  Under 
Section  251(b)(1) 

646.  Section  251(b)(1)  imposes  a  duty 
on  all  LECs  to  offer  certain  services  for 
resale.  Specifically,  section  251(b)(1) 
requires  LECs  "not  to  prohibit,  and  not 
to  impose  unreasonable  or 
discriminatory  conditions  or  limitations 
on,  the  resale  of  its  telecommimications 
services." 

1.  Background  '  " 

647.  In  the  NPRM,  we  sought 
comment  generally  on  the  relationship 
of  section  251(b)(1)  to  section  251(c)(4). 
We  sought  comment  on  whether  all 
LECs  are  prohibited  from  imposing 
unreasonable  restrictions  on  resale  of 
their  services,  but  only  inciunbent  LECs 
that  provide  retail  services  to 
subscribers  that  are  not 
telecommunications  carriers  are 
required  to  make  such  services  available 
at  wholesale  rates  to  requesting 
telecommunications  carriers.  We  also 
sought  comment  on  what  types  of  resale 
restrictions  should  be  permitted  under 
section  251(b)(1)  and  stated  our  beUef 
that  few,  if  any,  conditions  or 
limitations  should  be  permitted  for  the 
same  reasons  that  resale  restrictions  are 
sharply  hmited  under  section  251(c)(4). 
We  also  asked  what  standards  should  be 
adopted  for  determining  whether  resale 
restrictions  should  be  permitted,  and 
whether  presumptions  should  be 
established. 

2.  IDiscussion 

648.  There  are  two  differences 
between  the  resale  obligations  in  section 
251(b)(1)  and  in  section  251(c)(4):  the 
scope  of  services  that  must  be  resold 
and  the  pricing  of  such  resale  offerings. 
Section  251(b)(1)  requires  resale  of  all 
telecommunications  services  offered  by 
the  carrier  while  section  251(c)(4)  only 
applies  to  telecommunications  services 
that  the  carrier  provides  at  retail  to 
subscribers  who  are  not 
telecommunications  carriers.  Thus,  the 
scope  of  services  to  which  section 
251(b)(1)  applies  is  larger  and 
necessarily  includes  all  services  subject 
to  resale  under  section  251(c)(4).  We 
need  not  prescribe  a  minimum  Ust  of 
services  that  are  subject  to  the  251(b)(1) 
resale  requirement  for  the  same  reasons 
that  we  specified  for  not  prescribing 
such  a  Mst  in  Section  VIII.A.  of  this 
Order.  We  note  that  section  251(b)(1) 
clearly  omits  a  wholesale  pricing 


requirement.  We  therefore  conclude  that 
the  1996  Act  does  not  impose  wholesale 
pricing  requirements  on  ncHiinciunbent 
LECs.  Nonincumbent  LECs 
definitionally  lack  the  market  power 
possessed  by  incumbent  LECs  and  were 
therefore  not  made  subject  to  the 
wholesale  pricing  obligation  in  the  1996 
Act.  Their  wholesale  rates  will  face 
competition  by  incumbent  LECs, 
making  a  wholesale  pricing  requirement 
for  nonincumbent  LECs  unnecessary. 

649.  Sections  251(b)(1)  and  251(c)(4) 
contain  the  same  statutory  standards 
regarding  resale  restrictions.  Therefore, 
we  conclude  that  our  rules  concerning 
resale  restrictions  under  section 
251(b)(1),  such  as  the  general 
presumption  that  all  resale  restrictions 
are  unreasonable,  should  be  the  same  as 
under  section  251(c)(4).  We  conclude 
that  any  restriction  of  a  type  that  has 
been  found  reasonable  for  incumbent 
LECs  should  be  deemed  reasonable  for 
all  other  LECs  as  well. 

E.  Application  of  Access  Charges 

1.  Background 

650.  hi  the  NPRM,  we  suggested  that 
an  entrant  that  merely  resold  a  bundled 
retail  service  purchased  at  wholesale 
rates  would  not  receive  access  revenues. 
In  other  words,  IXCs  must  still  pay 
access  charges  to  incumbent  LECs  for 
originating  and  terminating  interstate 
traffic  of  an  end  user  served  by  a 
telecommunications  carrier  that  resells 
incumbent  LEC  services  under  section 
251(c)(4). 

2.  Discussion 

651.  We  conclude  that  the  1996  Act 
requires  that  incumbent  LECs  continue 
to  receive  access  charge  revenues  when 
local  services  are  resold  under  section 
251(c)(4).  IXCs  must  still  pay  access 
charges  to  incumbent  LECs  for 
originating  or  terminating  interstate 
traffic,  even  when  their  end  user  is 
served  by  a  telecommunications  carrier 
that  resells  incumbent  LEC  retail 
services.  Resale,  as  defined  in  section 
251(b)(1)  and  251(c)(4),  involves 
services,  in  contrast  to  section  251(c)(3), 
which  governs  sale  of  network  elements. 
New  entrants  that  purchase  retail  local 
exchange  services  from  an  incumbent 
LEC  at  wholesale  rates  are  entitled  to 
resell  only  those  retail  services,  and  not 
any  other  services — such  as  exchange 
access — the  LEC  may  offisr  using  the 
same  facilities.  IXCs  must  therefore  still  . 
purchase  access  services  fiom 
incumbent  LECs  outside  of  the  resale 
framework  of  251(c)(4),  through  existing 
interstate  access  tariffe. 

652.  Most  existing  interstate  access 
charges  are  recovered  from  LXCs,  and 


therefore  can  easily  be  recovered  by 
incumbent  LECs  whether  or  not  the 
incumbent  LEC  retains  its  biUing 
relationship  v^th  the  end  user 
subscriber.  To  allow  incumbent  LECs  to 
continue  recovering  the  subscriber  line 
charge  (SLC),  however,  the  mechanism 
for  assessment  of  the  SLC  must  be 
modified.  The  SLC  is  currently  assessed 
directly  on  end  users  as  a  monthly 
charge.  When  an  end  user  customer 
receives  local  exchange  service  frtim  a 
reseller,  however,  the  incumbent  LEC 
will  have  no  direct  commercial 
relationship  with  that  end  user.  Because 
the  end  user  would  not  be  a  customer 
of  the  incumbent  LEC,  the  incumbent 
LEC  could  not  bill  SLC  directly  to  the 
end  user  as  specified  under  our  existing 
rules. 

653.  In  March  1995,  in  the  Rochester 
Waiver  Order,  we  granted  Rochester 
Telephone  waivers  to  permit  Rochester 
Telephone  to  recover  the  SLC  from 
carriers  that  purchase  local  exchange 
service  for  resale,  rather  than  recovering 
the  SLC  directly  from  end  users.  In  that 
order,  we  stated  that  by  offering  the 
local  exchange  service  for  resale  and  by 
unbundling  subscriber  lines  from  other 
network  functions,  Rochester  Telephone 
created  a  situation  where  it  would  no 
longer  have  a  direct  relationship  with 
end  users,  IXCs,  or  both,  and  that  such 

a  situation  was  not  contemplated  when 
the  Commission  created  the  rules 
governing  the  recovery  of  access 
charges.  We  also  permitted  Rochester 
Telephone  to  bill  to  resellers  the  PIC 
change  charge,  which  is  assessed  by 
incumbent  local  exchange  carriers  on 
end  users  that  wish  to  change  their 
primary  interexchange  carrier  (PIC). 

654.  The  resale  requirements  of  the 
1996  Act  create  a  situation  for  the  entire 
industry  that  is  analogous  to  the 
situation  Rochester  Telephone  faced  in 
1995.  We  therefore  conclude  that 
similar  relief  is  warranted  here  with 
respect  to  the  SLC,  so  that  incumbent 
LECs  can  recover  the  SLC  from  resellers, 
as  we  conclude  the  1996  Act  mandates. 
Although  the  PIC  change  charge  is  not 

a  part  of  access  charges,  and  is  assessed 
only  when  an  end  user  changes  his  or 
her  primary  interexchange  carrier,  this 
charge  has  similar  characteristics  to  the 
SLC  and  therefore  should  also  be  subject 
to  the  rule  we  adopt.  Incumbent  LECs 
may  assess  the  SLC  and  the  PIC  change 
charge  on  telecommunications  carriers 
that  resell  incumbent  LEC  services 
under  section  251(c)(4). 

655.  Although  incumbent  LECs  may 
continue  to  recover  the  SLC  when  other 
carriers  resell  their  local  exchange 
services,  the  SLC  is  not  subject  to  the 
wholesale  pricing  standard  of  section 
252(d)(3).  As  described  above,  resellers 
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of  local  exchange  service  are  not 
reselling  access  services;  they  are 
purchasing  t)iese  services  from 
incumbent  L^Cs  in  the  same  manner 
they  do  today.  The  SLC  is  a  component 
of  interstate  access  charges,  not  of 
intrastate  local  service  rates.  Consistent 
with  the  prii^ciples  of  cost-causation 
and  economic  efficiency,  we  have 
required  the  portion  of  interstate 
allocated  loop  costs  represented  by  the 
SLC  to  be  recovered  from  end  users, 
rather  than  Horn  carriers  as  with  other 
access  charges.  Although  the  SLC  is 
listed  on  end  user  monthly  local  service 
bills,  this  charge  does  not  represent  a 
"telecommuilications  service  (an 
incumbent  LfC]  provides  at  retail  to 
subscribers."  Rather,  the  SLC,  like  other 
interstate  acqess  charges,  relates  solely 
to  inciunbeni  LEC  interstate  access 
services,  whitii  are  provided  to  other 
carriers  rather  than  retail  subscribers 
and  which  wp  have  concluded  are  not 
subject  to  th^  resale  requirements  of 
section  251((^(4).  Therefore,  the  reseller 
shall  pay  the  SLC  to  the  incumbent  LEC 
for  each  subscriber  taking  resold  service. 
The  specific  ^LC  that  applies  depends 
upon  the  identity  of  the  end  user  served 
by  the  reselling  telecommunications 
carrier. 


llihg 
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IX.  Duties  Imposed  on 
"Teiecommutiicatioiis  Carriers' 
Section  251(4) 

A.  Background 

656.  Sectioh  251(a)  imposes  two 
fundamental  duties  on  all 
telecommunications  carriers:  (1)  "to 
interconnect  Directly  or  indirectly  with 
the  facilities  fnd  equipment  of  other 
telecommunications  carriers;"  and  (2) 
"not  to  install  network  features, 
functions,  or  [capabilities  that  do  not 
comply  with  ihe  guidelines  and 
standards  established  pursuant  to 
sections  255  j)r  256."  47  U.S.C.  251(a). 
Section  255  a  ddresses  access  by  persons 
with  disabililies  and  ensures  that 
manufacturers  and  providers  of 
telecommunications  will  design 
equipment  and  provide  service  that  is 
accessible  to, {and  usable  by,  individuals 
with  disabilities.  Section  256  provides 
for  coordination  for  interconnectivity 
"to  promote  Nondiscriminatory 
accessibility  by  the  broadest  number  of 
users  and  veqdors  of  communications 
products  andi services."  47  U.S.C. 
§§255,  256.  I^  this  proceeding  we 
determine  waich  carriers  are 
"telecommunications  carriers"  as 
defined  in  se<:tion  3(44)  of  the  Act.  The 
term  telecommunications  carrier  means 
"any  provider  of  telecommunications 
services,  except  that  such  term  does  not 
include  aggragators  of 


telecommunications  services  (as  defined 
in  section  226).  A  telecommunications 
carrier  shall  be  treated  as  a  common 
carrier  imder  this  Act  only  to  the  extent 
that  it  is  engaged  in  providing 
telecommunications  services,  except 
that  the  Commission  shall  determine 
whether  the  provision  of  fixed  and 
mobile  satellite  service  shall  be  treated 
as  conunon  carriage."  47  U.S.C.  153(44). 
In  the  NPRM,  we  tentatively  concluded 
that,  pursuant  to  the  statute's  definition 
of  "telecommunications  carrier"  and 
"telecommunications  service,"  to  the 
extent  a  carrier  is  engaged  in  providing 
for  a  fee  local,  interexcbange,  or 
international  services,  directly  to  the 
public  or  to  such  classes  of  users  as  to 
be  effectively  available  directly  to  the 
public,  that  carrier  falls  within  the 
definition  of  "telecommunications 
carrier."  We  sought  comment  on  which 
carriers  are  included  under  this 
definition,  and  on  whether  a  provider 
may  qualify  as  a  telecommunications 
carrier  for  some  purposes  but  not  others. 

657.  We  also  tentatively  concluded 
that  we  should  determine  whether  the 
provision  of  mobile  satellite  services  is 
Commercial  Mobile  Radio  Services 
(CMRS)  or  Private  Mobile  Radio  Service 
(PMRS)  based  on  the  factors  set  forth  in 
the  CMRS  Second  Report  and  Order. 
NPRM  at  para  247.  The  Commission 
makes  this  determination  by  looking  at 
an  array  of  public  interest 
considerations  (e.g.,  the  types  of 
services  being  offered  and  the  number  of 
licensees  being  authorized).  See,  e.g., 
Amendment  of  Parts  2,  22  and  25  of  the 
Commission's  Rules  to  Allocate 
Spectrum  for,  and  To  Establish  Other 
Rules  and  Policies  Pertaining  to  the  Use 
of  Radio  Frequencies  in  a  Land  Mobile 
Satellite  Service  for  the  Provision  of 
Various  Common  Carrier  Services,  GEN 
Docket  No.  84-1234,  Second  Report  and 
Order,  52  FR  4017  (February  9,  1987); 
Amendment  to  the  Commission 's  Rules 
to  Allocate  Spectrum  for,  and  to 
Establish  Other  Rules  and  Policies 
Pertaining  to  a  Radiodetermination 
Satellite  Service.  GEN  Docket  No.  84- 
689,  Second  Report  and  Order,  51  FR 
18444  (May  20, 1986).  We  sought 
comment  on  the  meaning  of  offering 
service  "directly  or  indirectly"  to  the 
public. in  the  context  of  section  251(a)(1) 
and  on  whether  section  251(a)  allows 
non-incumbent  LECs  discretion  to 
interconnect  directly  or  indirectly  with 
a  requesting  carrier.  We  also  sought 
comment  on  what  other  actions  we 
should  take  to  ensure  that  carriers  do 
not  install  network  features,  functions, 
or  capabilities  that  are  inconsistent  with 
guidelines  and  standards  established 
pursuant  to  sections  255  and  256. 


B.  Discussion 

658.  A  "telecommunications  carrier" 
is  defined  as  "any  provider  of 
telecommunications  services,  except 
that  such  term  does  not  include 
aggregators  of  telecommunications 
services  (as  defined  in  section  226)."  47 
U.S.C.  153(44).  The  term  "aggregator"  is 
defined  as  "any  person  that,  in  the 
ordinary  course  of  its  operations,  makes 
telephones  available  to  the  public  or  to 
transient  users  of  its  premises,  for 
interstate  telephone  calls  using  a 
provider  of  operator  services."  47  U.S.C. 
226(a)(2).  A  telecommunications  carrier 
shall  be  treated  as  a  common  carrier 
under  the  Act  "only  to  the  extent  that 

it  is  engaged  in  providing 
telecommunications  services,  except 
that  the  Commission  shall  determine 
whether  the  provision  of  fixed  and 
mobile  satellite  service  shall  be  treated 
as  common  carriage."  A 
"teleconununications  service"  is 
defined  as  the  "offering  of 
telecommunications  for  a  fee  directly  to 
the  public,  or  to  such  classes  of  users  as 
-to  be  effectively  available  directly  to  the 
public,  regardless  of  the  facilities  used." 
We  conclude  that  to  the  extent  a  carrier 
is  engaged  in  providing  for  a  fee 
domestic  or  international 
telecommunications,  directly  to  the 
public  or  to  such  classes  of  users  as  to 
be  effectively  available  directly  to  the 
public,  the  carrier  falls  within  the 
definition  of  "telecommimications 
carrier."  We  find  that  this  definition  is 
consistent  with  the  1996  Act,  and  there 
is  nothing  in  the  record  in  this 
proceeding  that  suggests  that  this 
definition  should  not  be  adopted.  Also, 
enhanced  service  providers,  to  the 
extent  that  they  are  providing 
telecommunications  services,  are 
entitled  to  the  rights  under  section 
251(a). 

659.  We  believe,  as  a  general  policy 
matter,  that  all  telecommunications 
carriers  that  compete  with  each  other 
should  be  treated  alike  regardless  of  the 
technology  used  unless  there  is  a 
compelling  reason  to  do  otherwise.  We 
agree  with  those  parties  that  argue  that 
all  CMRS  providers  are 
telecommunications  carriers  and  are 
thus  obligated  to  comply  with  section 
251(a).  The  term  "CMRS"  is  defined  as 
"any  mobile  service  *  *  *  that  is 
provided  for  profit  and  makes 
interconnected  service  available  (A)  to 
the  public  or  (B)  to  such  classes  of 
eligible  users  as  to  be  effectively 
available  to  a  substantial  portion  of  the 
pubUc."  47  U.S.C.  §  332(d)(1).  CMRS 
includes,  among  others,  some  private 
paging,  personal  communications 
services,  business  radio  services,  and 
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mobile  service  that  is  the  functional 
equivalent  of  a  commercial  mobile  radio 
service.  47  CFR  §  20.9.  These  carriers 
meet  the  definition  of 
"telecommimications  carrier"  because 
they  are  providers  of 
telecommunications  services  as  defined 
in  the  1996  Act  and  are  thus  entitled  to 
the  benefits  of  section  251(c),  which 
include  the  right  to  request 
interconnection  and  obtain  access  to 
unbundled  elements  at  any  technically 
feasible  point  in  an  inciunbent  LEC's 
network.  PMRS  is  defined  as  any  mobile 
service  that  is  not  a  commercial  service 
or  the  functional  equivalent  of  a 
commercial  mobile  service.  We 
conclude  that  to  the  extent  a  PMRS 
provider  uses  capacity  to  provide 
domestic  or  international 
telecommunications  for  a  fee  directly  to 
the  public,  it  will  fall  within  the 
definition  of  "telecommunications 
carrier"  under  the  Act  and  will  be 
subject  to  the  duties  listed  in  section 
251(a).  The  Commission  held  in  the 
CMRS  Second  Report  and  Order  that 
any  PMRS  provider  that  "employs 
spectrum  for  not-for-profit  services, 
such  as  an  internal  operation,  but  also 
uses  its  excess  capacity  to  make 
available  a  service  that  is  intended  to 
receive  compensation,  will  be  deemed 
to  be  a  "for  profit'  service  to  the  extent 
of  such  excess  capacity  activities." 
Implementation  of  Section  3(n)  and  332 
of  the  Communications  Act,  Second 
Report  and  Order,  GN  Docket  No.  93- 
252,  59  FR  18493  (April  19, 1994) 
(CMRS  Second  Report  and  Order). 

660.  We  conclude  that  cost-sharing  for 
the  construction  and  operation  of 
private  telecommimications  networks  is 
not  within  the  definition  of 
"telecommunications  services"  and  thus 
such  operators  of  private  networks  are 
not  subject  to  the  requirements  of 
section  251(a).  We  believe  that  such 
methods  of  cost-sharing  do  not  equate  to 
a  "fee  directly  to  the  public"  under  the 
definition  of  "telecommunications 
service."  Conversely,  to  the  extent  an 
operator  of  a  private 
telecommunications  network  is  offisring 
"telecommunications"  (the  terra 
"telecommunications"  means  "the 
transmission,  between  or  among  points 
specified  by  the  user,  of  information  of 
the  user's  choosing,  without  change  in 
form  or  content  of  the  information  as 
sent  and  received"  47  U.S.C.  §  153(43)) 
for  a  fee  directly  to  the  public,  or  to 
such  classes  of  users  as  to  be  effectively 
available  directly  to  the  public  (i.e., 
providing  a  telecommunications 
service),  the  operator  is  a 
telecommunications  carrier  and  is 
subject  to  the  duties  in  section  25  ^a). 


Providing  to  the  public 
telecommunications  (e.g.,  selling  excess 
capacity  on  private  fiber  or  wireless 
networks),  constitutes  provision  of  a 
telecommunications  service  and  thus 
subjects  the  operator  of  such  a  network 
to  the  duties  of  section  251(a)  to  that 
extent. 

661.  We  conclude  that,  if  a  company 
provides  both  telecommunications  and 
information  services,  it  must  be 
classified  as  a  telecommunications 
carrier  for  purposes  of  section  2Si:  and 
is  subject  to  the  obligations  under 
section  251(a),  to  the  extent  that  it  is 
acting  as  a  telecommunications  carrier. 
We  also  conclude  that 
telecommunications  carriers  that  have 
interconnected  or  gained  access  under 
sections  251(a)(1),  251(c)(2),  or 
251(c)(3),  may  offer  information  services 
through  the  same  arrangement,  so  long 
as  they  are  offering  telecommimications 
services  through  the  same  arrangement 
as  well.  Under  a  contrary  conclusion,  a 
competitor  would  be  precluded  bom 
offering  information  services  in 
competition  with  the  incumbent  LEC 
under  the  same  arrangement,  thus 
increasing  the  transaction  cost 'for  the 
competitor.  We  find  this  to  be  contrary 
to  the  pro-comf)etitive  spirit  of  the  1996 
Act.  By  rejecting  this  outcome  we 
provide  competitors  the  opportunity  to 
compete  effectively  with  the  incumbent 
by  offering  a  full  range  of  services  to  end 
users  without  having  to  provide  some 
services  inefficiently  through  distinct 
facilities  or  agreements.  In  addition,  we 
conclude  that  enhanced  service 
providers  that  do  not  also  provide 
domestic  or  international 
telecommunications,  and  are  thus  not 
telecommunications  carriers  within  the 
meaning  of  the  Act,  may  not 
interconnect  under  section  251. 

662.  Consistent  with  our  tentative 
conclusion  in  the  NPRM,  we  will 
determine  whether  the  provision  of 
mobile  satellite  service  (MSS)  is  CMRS 
(and  therefore  common  carriage)  or 
PMRS  based  on  the  factors  set  forth  in 
theCMRS  Second  Report  and  Order. 
Commenters  have  not  raised  objections 
to  the  Commission's  tentative 
conclusion  on  this  issue. 

663.  Regarding  the  issue  of 
interconnecting  "directly  or  indirectly" 
with  the  facilities  of  other 
telecommunications  carriers,  we 
conclude  that  telecommunications 
carriers  should  be  permitted  to  provide 
interconnection  pursuant  to  section 
251(a)  either  directly  or  indirectly, 
based  upon  their  most  efficient 
technical  and  economic  choices.  The 
interconnection  obligations  under 
section  251(a)  differ  from  the  obligations 
imder  section  251(c).  Unlike  section 


251(c).  which  applies  to  incumbent 
LECs,  section  251(a)  interconnection 
applies  to  all  telecommunications 
carriers  including  those  with  no  market 
power.  Given  the  lack  of  market  power 
by  telecommunication  carriers  required 
to  provide  interconnection  via  section 
251(a),  and  the  clear  language  of  the 
statute,  we  find  that  indirect  connection 
(e.g.,  two  non-incimibent  LECs 
interconnecting  with  an  incimibent 
LEC's  network)  satisfies  a 
telecommunications  carrier's  duty  to 
interconnect  pursuant  to  section  251(a). 
We  decline  to  adopt,  at  this  time, 
Metricom's  suggestion  to  fort>ear  under 
section  10  of  the  1996  Act  from 
imposing  any  interconnection 
requirements  upon  non-dominant 
carriers.  We  believe  that,  even  for 
telecommunications  carriers  with  no 
market  power,  the  duty  to  interconnect 
directly  or  indirectiy  is  central  to  the 
1996  Act  and  achieves  important  policy 
objectives.  Nothing  in  the  record 
convinces  us  that  we  should  forbear 
fit)m  imposing  the  provisions  of  section 
251(a)  on  non-dominant  carriers.  In  fact, 
section  251  distinguishes  between 
dominant  and  non-dominant  carriers, 
and  imposes  a  number  of  additional 
obhgations  exclusively  on  incumbent 
LEC^.  Similarly,  we  also  do  not  agree 
with  the  Texas  Commission's  argument 
that  the  obligations  of  section  251(a) 
should  apply  equally  to  all 
telecommunications  carriers.  Section 
251  is  clear  in  imposing  different 
obligations  on  carriers  depending  upon 
their  classification  [i.e.,  inciunbent  LEC, 
LEC,  or  telecommimications  carrier). 
For  example,  section  251(c)  specifically 
imposes  obligations  upon  incumbent 
LECs  to  interconnect,  upon  request,  at 
all  technically  feasible  points.  This 
direct  interconnection,  however,  is  not 
required  under  section  251(a)  of  all 
telecommunications  carriers. 

664.  Section  251(a)(2)  prohibits 
telecommunications  carriers  from 
installing  network  features,  functions, 
and  capabilities  that  do  not  comply  with 
standards  or  guidelines  established 
under  sections  255  and  256.  Because  the 
Commission  and  the  Architectural  and 
Transportation  Barriers  Compliance 
Board  have  not  developed  standards  or 
guidelines  under  section  255,  we  find 
that  it  would  be  premature  at  this  point 
to  attempt  to  delineate  specific 
requirements  or  definitions  of  terms  to 
implement  Section  251(a)(2).  The 
Illinois  Commission  lists  several 
features  which  could  provide  access  to 
individuals  with  disabilities,  such  as 
access  to  interrupt  messages,  directory 
assistance  and  operator  services  by 
users  of  text  telephones  (TTYs).  Illinois 
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Commission  comments  at  82-83. 
Sp«ciRc  accessibility  requirements  such 
as  those  proposed  by  the  Illinois 
Conmiission  will  need  to  be  developed 
in  proceedings  to  implement  section 
255,  and  therefore,  we  will  not  set  forth 
any  required  "features,  functions,  or 
capabilities"  In  this  proceeding. 
Similarly,  tha  Commission  has  asked  its 
federal  advisory  committee,  the 
Network  ReUability  and  Interoperability 
Council,  for  recommendations  on  how 
the  Commission  should  implement 
Section  256.  We  intend  to  issue  a 
further  notice  of  proposed  rulemaking 
seeking  comi^ent  on  what  accessibility 
and  compatibility  requirements  apply  to 
telecommunications  carriers  who  install 
network  featiires,  functions  and 
capabilities.  ; 

X.  CommerciU  Mobile  Radio  Sorvice 
Interconnection 

665.  In  the  NPRM,  we  sought 
comment  on  whether  interconnection 
arrangements  between  incumbent  LECs 
and  CMRS  piioviders  fall  within  the 
scope  of  sections  251  and  252. 
Application  of  sections  251  and  252  to 
LEC-CMRS  interconnection 
arrangements  involves  two  distinct 
issues.  One  is  whether  the  terms  and 
conditions  of  the  physical 
interconnectilon  between  incumbent 
LECs  and  CK^RS  providers  are  governed 
under  sectioi)  251(c)(2),  and  the 
corresponding  pricing  standards  set 
forth  in  section  252(d)(1).  The  second, 
and  {>erhaps  more  critical  issue  hom  the 
CMRS  providers'  perspective,  is 
whether  CMRS  providers  are  entitled  to 
reciprocal  compensation  for  transport 
and  termination  under  section  251(b)(5), 
and  the  correJBponding  pricing  standards 
set  forth  in  s^clion  252(d)(2). 

666.  We  tentatively  concluded  in  the 
NPRM  that  CMRS  providers  are  not 
obliged  to  provide  to  requesting 
telecommimlcations  carriers  either 
reciprocal  compensation  for  transport 
and  termination  of  telecommunications 
under  sectioi  251(b)(5),  or 
interconnection  under  the  provisions  of 
section  251(<j)(2),  but  that  CMRS 
providers  may  be  entitled  to  request 
interconnection  under  section  251(c)(2) 
for  the  purposes  of  providing 
"telephone  exchange  service  and 
exchange  acoess."  We  sought  comment 
on  this  tentative  conclusion.  We  also 
asked  for  comment  on  the  separate  but 
related  question  of  whether  LEC-CMRS 
transport  an(|  termination  arrangements 
fall  within  the  scope  of  section 
251(b)(5).  In  addition,  we  sought 
comment  on  the  relationship  between 
section  251  ind  section  332(c).  47 
U.S.C.  332(c).  This  section  sets  forth  the 
regulatory  tr^tment  for  mobile  services. 


including  the  common  carrier  treatment 
of  CMRS  providers  (except  for  such 
provisions  of  Title  11  as  the  Commission' 
may  specify),  the  right  of  CMRS 
providers  to  request  (and  the 
Commission  to  order)  physical 
intarcormection  with  other  conunon 
carriers  and  the  preemption  of  state 
regulation  of  the  entry  of  or  the  rates 
charged  by  any  CMRS  providers.  We 
acknowledged  that  issues  relating  to 
LEC-CMRS  interconnection  pursuant  to 
sectioh  332(c)  were  part  of  an  ongoing 
proceeding  initiated  before  the  passage 
of  the  1996  Act,  Unterconnection 
Between  Local  Exchange  Carriers  and 
Commercial  Mobile  Radio  Service 
Providers,  Notice  of  Proposed 
Rulemaking,  CC  Docket  No.  95-185,  61 
FR  3644  (February  1, 1996)  {LEC-CMBS 
Interconnection  NPRMl).  and  retained 
the  prerogative  of  incorporating  by 
reference  the  comments  filed  in  that 
docket  to  the  extent  necessary.  We 
hereby  do  so. 

A.  CMRS  Providers  and  Obligations  of 
Local  Exchange  Carriers  Under  Section 
251(b)  and  Incumbent  Local  Exchange 
Carriers  Under  Section  251(c) 

1.  Background 

667.  Section  251(b)  imposes  duties 
only  on  LECs,  and  section  251(c) 
imposes  duties  only  on  incumbent 
LECs.  Section  3(26)  of  the  Act  defines 
"local  exchange  carrier"  to  mean  "any 
person  that  is  engaged  in  the  provision 
of  telephone  exchange  service  or 
exchange  access,"  but  "does  not  include 
a  person  insofar  as  such  person  is 
engaged  in  the  provision  of  a 
commercial  mobile  service  under 
section  332(c),  except  to  the  extent  that 
the  Commission  finds  that  such  service 
should  be  included  in  the  definition  of 
such  term."  In  the  NPRM,  we  sought 
comment  on  whether,  and  to  what 
extent,  CMRS  providers  should  be 
classified  as  "local  exchange  carriers" 
and  therefore  subject  to  the  duties  and 
obligations  imposed  by  section  251(b). 

2.  Discussion 

668.  We  are  not  persuaded  by  those 
arguing  that  CMRS  providers  should  be 
treated  as  LECs,  and  decline  at  this  time 
to  treat  CMRS  providers  as  LECs. 
Section  3(26)  of  the  Act,  quoted  above, 
makes  clear  that  CMRS  providers 
should  not  be  classified  as  LECs  until 
the  Commission  makes  a  finding  that 
such  treatment  is  warranted.  We 
disagree  with  COMAV  and  National 
Wireless  Resellers  Association  that 
CMRS  providers  are  de  facto  LECs  (arui 
even  incumbent  LECs  if  they  are 
affiliated  with  a  LEC)  simply  because 
they  provide  telephone  exchange  and 


exchange  access  services.  Congress 
recognized  that  some  CMRS  providers 
offer  telephone  exchange  and  exchange 
access  services,  and  concluded  that 
their  provision  of  such  services,  by 
itself,  did  not  require  CMRS  providers 
to  be  classified  as  LECs.  We  hirther  note 
that,  because  the  determination  as  to 
whether  CMRS  providers  should  be 
defined  as  LECs  is  within  the 
Commission's  sole  discretion,  states  are 
preempted  from  requiring  CMRS 
providers  to  classify  themselves  as 
"local  exchange  carriers"  or  be  subject 
to  rate  and  entry  regulation  as  a 
precondition  to  participation  in 
interconnection  negotiations  and 
arbitrations  under  sections  251  and  252. 

669.  NARUC  argues  that  CMRS 
providers  should  be  classified  as  LECs 
if  they  provide  fixed  service.  We  are 
ourently  seeking  comment  in  our  CMRS 
Flexibility  Proceeding,  (Amendment  of 
the  Commission 's  Rules  to  Permit 
Flexible  Senrice  Offerings  in  the 
Commercial  Mobile  Radio  Services,  WT 
Docket  No.  96-6,  First  Report  and  Order 
and  Further  Notice  of  Proposed 
Rulemaking,  FCC  96-283  (released 
August  1,  1996)),  on  the  regulatory 
treatment  to  be  afforded  CMRS 
providers  when  they  provide  fixed 
services.  Thus,  we  beUeve  that  it  would 
be  premature  to  answer  that  question 
here,  based  only  on  the  record  in  this 
proceeding.  We  also  decline  to  adopt 
the  Illinois  Commission's  suggestion 
that  we  find  that  a  CMRS  provider  is  a 
LEC  if  the  CMRS  provider  seeks  to 
compete  directly  with  a  wireline  LEC. 
Even  if  we  were  to  accept  the  Illinois 
Commission's  underlying  assumption, 
the  record  in  this  proceeding  contains 
no  evidence  that  wireless  local  loops 
have  begxm  to  replace  wireline  loops  for 
the  provision  of  local  exchange  service. 
Thus,  until  such  time  that  we  decide 
otherwise,  CMRS  providers  will  not  be 
classified  as  LECs,  and  are  not  subject 
to  the  obligations  of  section  251(b).  We 
further  note  that,  even  if  we  were  to 
classify  some  CMRS  providers  as  LECs, 
other  types  of  CMRS  providers,  such  as 
paging  providers,  might  not  be  so 
classified  because  they  do  not  offer  local 
exchange  service  or  exchange  access. 

670.  We  further  note  that,  because 
CMRS  providers  do  not  fall  within  the 
definition  of  a  LEC  under  section 
251(h)(1),  they  are  not  subject  to  the 
duties  and  obligations  imposed  on 
incumbent  LECs  under  section  251(c). 
An  incumbent  LEC  is  defined  in  section 
251(h)(1),  and  includes  only  those  LECs 
that  were,  on  the  date  of  enactment  of 
the  1996  Act,  deemed  to  be  members  of 
NECA  pursuant  to  47  CFR  §  69.601(b), 
or  the  successor  or  assign  of  a  NECA 
memb^.  Similarly,  we  do  not  find  that 
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CMRS  providers  satisfy  the  criteria  set 
forth  in  section  251(h)(2),  which  grants 
the  Commission  the  discretion  to,  by 
rule,  provide  for  the  treatment  of  a  LEG 
as  an  incumbent  LEG  if  certain 
conditions  are  met. 

B.  Reciprocal  Compensation 
Arrangements  Under  Section  251(b)(5) 

671.  Some  parties  contend  that  LEC- 
CMRS  transport  and  termination 
arrangements  do  not  fall  within  the 
scope  of  251(b)(5),  which  requires  LECs 
to  establish  reciprocal  compensation 
arrangements  for  transport  and 
termination.  Other  commenters  argue 
that  because  CMRS  providers  fall  within 
the  definition  of  "telecommunications 
carriers."  they  fall  within  the  scope  of 
section  251(b)(5). 

672.  Under  section  251(b)(5),  LECs 
have  a  duty  to  establish  reciprocal 
compensation  arrangements  for  the 
transport  and  termination  of 
"telecommunications."  Under  section 
3(43),  "(tlhe  term  'telecommunications' 
means  the  transmission,  between  or 
among  points  speciHed  by  the  user,  of 
information  of  the  user's  choosing, 
without  change  in  the  form  or  content 
of  the  information  as  sent  and 
received."  All  CMRS  providers  offer 
telecommunications.  Accordingly,  LECs 
are  obligated,  pursuant  to  section 
2Sl(b)(5)  (and  the  corresponding  pricing 
standards  of  section  252(d)(2)),  to  enter 
into  reciprocal  compensation 
arrangements  with  all  CMRS  providers, 
including  paging  providers,  for  the 
transport  and  termination  of  traffic  on 
each  other's  networks,  pursuant  to  the 
rules  governing  reciprocal 
compensation  set  forth  in  Section  XLB, 
below. 

C.  Interconn^tion  Under  Section 
251(c)(2) 

1.  Background 

673.  Section  251(c)(2)(A)  provides 
that  an  inciunbent  LEC  must  provide 
interconnection  with  its  local  exchange 
network  to  "any  requesting 
telecommunications  carrier  *  *  *  for 
the  transmission  and  routing  of 
telephone  exchange  service  and 
exchange  access."  In  the  NPRM,  we 
tentatively  concluded  that  CMRS 
providers  may  be  entitled  to  request 
interconnection  under  section  251(c)(2) 
for  the  purposes  of  providing  telephone 
exchange  service  and  exchange  access. 
We  sought  comment  on  this  tentative 
conclusion. 

2.  Discussion 

674.  As  discussed  in  the  preceding 
section,  CMRS  providers  meet  the 
statutory  definition  of 


"telecommunications  carriers."  We  also 
agree  with  several  commenters  that 
many  CMRS  providers  (specifically 
cellular,  broadband  PCS  and  covered 
SMR)  also  provide  telephone  exchange 
service  and  exchange  access  as  defined 
"by  the  1996  Act.  Incumbent  LECs  must 
accordingly  make  interconnection 
available  to  these  CMRS  providers  in 
conformity  with  the  terms  of  sections 
251(c)  and  252,  including  offering  rates, 
terms,  and  conditions  that  are  just, 
reasonable  and  nondiscriminatory. 

675.  The  1996  Act  defines  "telephone 
exchange  service"  as  "service  within  a 
telephone  exchange,  or  within  a 
connected  system  of  telephone 
exchanges  within  the  same  exchange 
area  *  *  •  and  which  is  covered  by  the 
exchange  service  charge,  or(B) 
comparable  service  provided  through  a 
system  of  switches,  transmission 
equipment,  or  other  facilities  (or 
combination  thereof)  by  which  a 
subscriber  can  originate  and  terminate  a 
telecommunications  service."  47  U.S.C. 
153(47)  (emphasis  added).  This  is  a 
broader  definition  of  "telephone 
exchange  service"  than  had  previously 
existed;  Congress  changed  the  definition 
in  the  1996  Act  to  include  services 
"comparable"  to  telephone  exchange.  At 
a  minimi. m,  we  find  that  cellular, 
broadband  PCS,  and  covered  SMR 
providers  fall  within  the  second  part  of 
the  definition  because  they  provide 
"comparable  service"  to  telephone 
exchange  service.  The  services  offered 
by  cellular,  broadband  PCS,  and  covered 
SMR  providers  are  comparable  because, 
as  a  general  matter,  and  as  some 
commenters  note,  these  CMRS  carriers 
provide  local,  two-way  switched  voice 
service  as  a  principal  part  of  their 
business.  Indeed,  the  Commission  has 
described  cellular  service  as  exchange 
telephone  service,  [See  Need  to  Promote 
Competition  and  Efficient  Use  of 
Spectrum  for  Radio  Common  Carriers, 
Memorandum  Opinion  and  Order,  59 
Rad.  Reg.  2d  1275, 1278  (1986)),  and 
cellular  carriers  as  "generally  engaged 
in  the  provision  of  local  exchange 
telecommunications  in  conjunction 
with  local  telephone  companies  *  *  *." 
In  the  Matter  of  the  Need  to  Promote 
Competition  and  Efficient  Use  of 
Spectrum  For  Radio  Common  Carrier 
Services,  Memorandum  Opinion  and 
Order,  59  Rad.  Reg.  2d  1275,  1278 
(1986)  [Competition  Opinion);  see  also 
id.  at  1284  (cellula»carriers  are 
primarily  engaged  in  the  provision  of 
local,  intrastate  exchange  telephone 
service);  Equal  Access  and 
Interconnection  Obligations  Pertaining 
to  Commercial  Radio  Services,  CC 
E>ocket  No.  94-54,  Notice  of  Proposed 


Rulemaking  and  Notice  of  Inquiry,  59 
FR  35664  Quly  13, 1994).  In  addition, 
although  CMRS  providers  are  not 
currently  classified  as  LECs.  the  fact  that 
most  CMRS  providers  are  capable,  both 
technically  and  pursuant  to  the  terms  of 
their  licenses,  of  providing  fixed 
services,  as  LECs  do.  buttresses  our 
conclusion  that  these  CMRS  providers 
offer  services  that  are  "comparable"  to 
telephone  exchange  service  and 
supports  the  notion  that  these  services 
may  become  a  true  economic  substuute 
for  wireline  local  exchange  service  in 
the  future.  See  Amendment  of  the 
Commission's  Rules  to  Permit  Flexible 
Service  Offerings  in  the  Commercial 
Mobile  Radio  Services,  WT  Docket  No. 
96-6,  First  Report  and  Order  and 
Further  Notice  of  Proposed  Rulemaking. 
FCC  96-283  (released  August  1. 1996) 
(amending  rules  to  allow  providers  of 
narrowband  and  broadband  PCS, 
cellular,  CMRS  SMR,  CMRS  paging, 
CMRS  220  MHz  service,  and  for-profit 
interconnected  business  radio  services 
to  offer  fixed  wireless  services  on  their 
assigned  spectrum  on  a  co-primary  basis 
with  mobile  services). 

676.  We  also  believe  that  other 
definitions  in  the  Act  support  the 
conclusion  that  cellular,  broadband 
PCS,  and  covered  SMR  licensees 
provide  telephone  exchange  service. 
The  fact  that  the  1996  Act's  definition 
of  a  LEC  excludes  CMRS  until  the 
Commission  finds  that  such  service 
should  be  included  in  the  definition." 
suggests  that  Congress  found  that  some 
CMRS  providers  were  providing 
telephone  exchange  service  or  exchange 
access,  but  sought  to  afford  the 
Commission  the  discretion  to  decide 
whether  CMRS  providers  should  be 
treated  as  LECs  under  the  hew  Act 
Similarly,  section  253(f)  permits  the 
states  to  impose  certain  obligations  on 
"telecommunications  carrierlsl  that 
seek(  ]  to  provide  telephone  exchange 
service"  in  rural  areas.  The  provision 
further  provides  that  "(tlhis  subsection 
shall  not  apply  *  *  *  to  a  provider  of 
commercial  mobile  services."  It  would 
have  been  unnecessary  for  the  statute  to 
include  this  exception  if  some  CMRS 
were  not  telephone  exchange  service. 
Similarly,  section  271(c)(1)(A),  which 
sets  forth  conditions  for  determining  the 
presence  of  a  facilities-based  competitor 
for  purposes  of  BOC  applications  to 
provide  in-region,  interLATA  services, 
provides  that  Part  22  [cellular]  services 
"shall  not  be  considered  to  be  telephone 
exchange  services,"  for  purposes  of  that 
section.  Again,  if  Congress  did  not 
believe  that  cellular  providers  were 
engaged  in  the  provision  of  telephone 
exchange  service,  it  would  not  have 
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bet  n  necessary  to  exclude  cellular 
providers  froti  this  provision. 

677  The  aigiunents  that  CMRS  trafBc 
flows  may  differ  from  wireline  traffic, 
that  CMRS  providers'  termination  costs 
may  differ  Cram  LECs.  that  CMRS 
service  areas  do  not  coincide  with 
wireline  local  exchange  areas,  or  that 
CMRS  providiBrs  are  not  LECs,  do  not 
alter  our  condusion  that  cellular, 
broadband  PCS.  and  covered  SMR 
lice])fees  provide  telephone  exchange 
service.  These  considerations  are  not 
relevant  to  the  statutory  definition  of 
telephone  exchange  service  in  section 
3(47).  Incumbent  LECs  are  required  to 
provide  intert»nnection  to  CMRS 
providers  who  request  it  for  the 
transmission  and  routing  of  telephone 
exchange  serrice  or  exchange  access, 
under  the  plain  language  of  section 
251(cM2). 

D.  furisdictiohQl  Authority  for 
Regulation  ofLEC-CMRS 
Interconnection  Rates 

1.  Background 

678.  In  the  ^4PRM,  we  sought 
comment  on  the  relationship  between 
section  251  and  section  332(c).  As  noted 
above,  we  hereby  incorporate  by 
reference  the  conmients  filed  in  CC 
Docket  No.  9$-185  to  the  extent  relevant 
to  our  analysis.  In  the  NPRM,  we  noted 
that  we  had  previously  sought  comment 
on  the  relationship  of  these  two 
statutory  provisions  in  the  LEC-CMRS 
Interconnection  proceeding.  In  the  LEC- 
CMRS  proceeding,  we  tentatively 
concluded  that  the  Commission  has 
sufficient  authority  to  promulgate 
specific  federal  requirements  for 
interstate  and  intrastate  LEC-CMRS 
interconnection  arrangements, 
including  the  adoption  of  a  specific 
interim  bill  and  keep  arrangement. 
However,  we  reached  that  tentative 
conclusion  before  the  enactment  of  the 
1996  Act: 

2.  Discussioi 

679.  Severtl  parties  in  this  proceeding 
argue  that  sections  251  and  252  provide 
the  exclusive  jurisdicticmal  basis  for 
regulation  of  LEC-CMRS 
interconnection  rates.  Other  parties 
assert  that  sections  332  and  201  provide 
the  exclusive  jiuisdictional  basis  for 
regulation  of  LEC-CMRS 
interconnection  rates.  Some  parties  have 
argued  that  jurisdiction  resides 
concurrently  under  sections  251  and 
252,  on  the  one  hand,  and  imder 
sections  332  and  201  on  the  other.     , 

680.  Sections  251,  252,  332  and  201 
are  designed  to  achieve  the  common 
goal  of  establishing  intenxmnection  and 
ensuring  int#rconnection  on  terms  and 


conditions  that  are  just,  reasonable,  and 
fair.  It  is  consistent  with  the  broad 
authority  of  these  provisions  to  hold 
that  we  may  apply  sections  251  and  252 
to  LEC-CMRS  interconnection.  By 
opting  to  proceed  under  sections  251 
and  252,  we  are  not  finding  that  section' 
332  jurisdiction  over  interconnection 
has  been  repealed  by  implication,  or 
rejecting  it  as  an  alternative  basis  for 
jiirisdiction.  We  acknowledge  that 
section  332  in  tandem  with  section  201 
is  a  basis  for  jurisdiction  over  LEC- 
CMRS  interconnection;  we  simply 
decline  to  define  the  precise  extent  of 
that  jurisdiction  at  this  time. 

681.  As  a  practical  matter,  sections 
251  and  252  create  a  time-limited 
negotiation  and  arbitration  process  to 
ensure  that  interconnection  agreements 
will  be  reached  between  inciunbent 
LECs  and  telecommimications  carriers, 
including  CMRS  providers.  We  expect 
that  our  establishment  of  pricing 
methodologies  and  default  proxies 
which  may  be  used  as  interim  rates  will 
help  expedite  the  parties'  negotiations 
and  drive  voluntary  CMRS-LEC 
interconnection  agreements.  We  also 
believe  that  sections  251  and  252  will 
foster  regulatory  parity  in  that  these 
provisions  establish  a  uniform 
regulatory  scheme  governing 
interconnection  between  inctunbent 
LECs  and  all  requesting  carriers, 
including  CMRS  providers.  Thus,  we 
believe  that  sections  251  and  252  will 
facilitate  consistent  resolution  of 
interconnection  issues  for  CMRS 
providers  and  other  carriers  requesting 
interconnection. 

682.  Although  we  are  applying 
sections  251  and  252  to  LEC-CMRS 
interconnection  at  this  time,  we 
preserve  the  option  to  revisit  this 
determination  in  the  futiue.  We  note 
that  Section  332  generally  precludes 
states  from  rate  and  entry  regulation  of 
CMRS  providers,  and  thus, 
differentiates  CMRS  providers  from 
other  carriers.  In  passing  section  332  in 
1993,  Congress  stated  that  it  intended  to 
"foster  the  growth  and  development  of 
mobile  services  that,  by  their  nature, 
operate  without  regard  to  state  lines  as 
an  integral  part  of  the  national 
telecommunications  infrastructtue." 
H.R.  Report  No.  103-11, 103d.  Cong., 
1st  Sess.  260  (1993).  We  also  recognize 
that,  based  on  the  combined  record  in 
CC  Docket  No.  95-185  and  CC  Docket 
No.  96-68,  there  have  been  instances  in 
which  state  commissions  have  treated 
CMRS  providers  in  a  discriminatory 
manner  with  respect  to  the  terms  and 
conditions  of  interconnection.  Should 
the  Commission  determine  that  the 
regulatory  scheme  established  by 
sections  251  and  252  does  not 


sufficiently  address  the  problems 
encoimtered  by  CMRS  providers  in 
obtaining  interconnection  on  terms  and 
conditions  that  are  just,  reasonable  and 
nondiscriminatory,  the  Commission 
may  revisit  its  determination  not  to 
invoke  jurisdiction  under  section  332  to 
regulate  LEC-CMRS  interconnection 
rates. 

683.  Otir  decision  to  proceed  under 
section  251  as  a  basis  for  regulating 
LEC-CMRS  interconnection  rates 
should  not  be  interpreted  as 
undercutting  oiu'  intent  to  enforce 
Section  332(c)(3),  for  example,  where 
state  regulation  of  interconnection  rates 
might  constitute  regulation  of  CMRS 
entry.  In  such  situations,  state  action 
might  be  precluded  by  either  section 
332  or  section  253.  Such  circumstances 
would  require  a  case-by-case  evaluation. 
We  note,  however,  that  we  are  aware  of 
niunerous  specific  state  reqiiirements 
that  may  constitute  CMRS  entry  or  rate 
regulation  preempted  by  section  332. 
For  example,  many  states,  such  as 
California,  require  all 
telecommunications  providers  to  certify 
that  the  public  convenience  and 
necessity  will  be  served  as  a 
precondition  to  construction  and 
operation  of  telecommunications 
services  within  the  state.  CAL.  PUBLIC 
UTILrnES  CODE  Sections  1001,1005 
(West  1995);  ALASKA  STAT.  Section 
42.05221  (1995);  CONN.  GEN.  STAT. 
Section  16-247g  (1995);  HAW.  REV. 
STAT.  Section  269-7.5  (1995);  NEB. 
REV.  STAT.  Section  88-805  (1995); 
N.M.  STAT.  ANN.  Section  63-9B-4 
(Michie  1996).  Some  states,  such  as 
Alaska  and  Connecticut,  also  require 
CMRS  providers  to  certify  as  service 
providers  other  than  CMRS  in  order  to 
obtain  the  same  treatment  afforded  other 
telecommimications  providers  under 
state  law.  See  In  the  Matter  of  Motion  for 
a  Declaratory  Ruling  Concerning 
Preemption  of  Alaska  Call  Routing  and 
Interexchange  Certificqtion  Regulation 
as  Applies  to  Cellular  Carriers,  File  No. 
WTB/POL  95-2,  Motion  for  a 
Declaratory  Ruling  Alaska-3  Cellular  d/ 
b/a  CellulaiOne,  p.5,  para.  11  (filed 
Sept.  22, 1995);  Decision,  Investigation 
Into  Wireless  Mutual  Compensation 
Plans.  State  of  Connecticut,  Department 
of  Public  Utility  control,  at  15 
(Connecticut  Commission  Sept.  22, 
1995).  Hawaii  and  Louisiana,  in 
addition  to  imposing  a  certification 
requirement,  require  CMRS  providers 
and  other  telecommunications  carriers 
to  file  tariff  with  the  state  commission. 
HAW.  REV.  STAT.  Section  6-80-29 
(1996);  see  In  re  Regulations  for 
Competition  in  the  Local 
Telecommunications  Market,  General 
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Order,  Louisiana  Public  Service 
Commission,  §§301, 401  (Louisiana 
Commission  March  15,  1996).  We  will 
not  permit  entry  regulation  through  the 
exercise  of  states'  sections  251/252 
authority  or  otherwise.  In  this  regard, 
we  note  that  states  may  not  impose  on 
CMRS  carriers  rate  and  entry  regulation 
as  a  pre-condition  to  participation  in 
interconnection  agreements  that  may  be 
negotiated  and  arbitrated  pursuant  to 
sections  251  and  252.  We  further  note 
that  the  Commission  is  reviewing  filings 
made  pursuant  to  section  253  alksging 
that  particular  states  or  local 
governments  have  requirements  that 
constitute  entry  barriers,  in  violation  of 
section  253.  We  will  continue  to  review 
any  allegations  on  an  ongoing  basis, 
including  any  claims  that  states  or  local 
governments  are  regulating  entry  or 
imposing  requirements  on  CMRS 
providers  that  constitute  barriers  to 
market  entry. 

XI.  Obligations  Imposed  on  LECs  by 
Section  251(b) 

A.  Reciprocal  Compensation  for 
Transport  and  Termination  of 
Telecommunications 


1.  Statutory  Language 

684.  Section  251(b)(5)  provides  that 
all  LECs,  including  incumbent  LECs, 
have  the  duty  to  "establish  reciprocal 
compensation  arrangements  for  the 
transport  and  termination  of 
telecommunications."  Section  252(d)(2) 
states  that,  for  the  purpose  of 
compliance  by  an  incumbent  LEC  with 
section  251(b)(5),  a  state  commission 
shall  not  consider  the  terms  and 
conditions  for  reciprocal  compensation 
to  be  just  and  reasonable  unless  such 
terms  and  conditions  both:  (1)  provide 
for  the  "mutual  and  reciprocal  recovery 
by  each  carrier  of  costs  associated  with 
the  transport  and  termination  on  each 
carrier's  network  facilities  of  calls  that 
originate  on  the  network  facilities  of  the 
other  carrier,"  and  (2)  "determine  such 
costs  on  the  basis  of  a  reasonably 
approximation  of  the  additional  costs  of 
terminating  such  calls."  That  subsection 
further  provides  that  the  foregoing 
language  shall  not  be  construed  "to 
preclude  acrangements  that  afford  the 
mutual  recovery  of  costs  through  the 
offsetting  of  reciprocal  obligations, 
including  arrangements  that  waive 
mutual  recovery  (such  as  bill  and  keep 
arrangements),"  or  to  authorize  the 
Commission  or  any  state  to  "engage  in 
any  rate  regulation  proceeding  to 
establish  with  particularity  the 
additional  costs  of  transporting  or 
terminating  calls,  or  require  carriers  to 
maintain  records  with  respect  to  the 
additional  costs  of  such  calls."  The 


legislative  history  indicates  that 
"mutual  and  reciprocal  recovery  of  costs 
*  *  *  may  include  a  range  of 
compensation  schemes,  such  as  in-kind 
exchange  of  traffic  without  cash 
payment  (known  as  bill-and-keep 
arrangements)." 

2.  Definition  of  Transport  and 
Termination  of  Telecommunications 

a.  Background 

685.  In  the  NPRM,  we  sought' 
comment  on  whether  "transport  and 
termination  of  telecommunications" 
under  section  251(b)(5)  is  Umited  to 
certain  types  of  traffic  We  noted  that 
the  statutory  provision  appears  to 
encompass  telecommunications  traffic 
that  originates  on  the  network  of  one 
LEC  and  terminates  on  the  network  of 
a  competing  provider  in  the  same  local 
service  area  as  well  as  traffic  passing 
between  LECs  and  CMRS  providers.  We 
sought  comment  on  whether  section 
251(b)(5)  also  encompasses 
telecommunications  traffic  passing 
between  neighboring  LECs  diat  do  not 
compete  with  one  another.  We  also 
observed  in  the  NPRM  that  section 
252(d)(2)  is  entitled  "Charges  for 
Transport  and  Termination  of  Traffic," 
and  it  could  be  interpreted  to  permit 
separate  charges  for  these  two 
components  of  reciprocal  compensation. 
We  sought  comment  on  this  issue. 

b.  Discussion 

(1)  Distinction  Between  "Transport  and 
Termination"  and  Access 

686.  We  recognize  that  transport  and 
termination  of  traffic,  whether  it 
originates  locally  or  from  a  distant 
exchange,  involves  the  same  network 
functions.  Ultimately,  we  believe  that 
the  rates  that  local  carriers  impose  for 
the  transport  and  termination  of  local 
traffic  and  for  the  transport  and 
termination  of  long  distance  traffic 
should  converge.  We  conclude, 
however,  as  a  legal  matter,  that  transport 
and  termination  of  local  traffic  are 
different  services  than  access  service  for 
long  distance  telecommunications. 
Transport  and  termination  of  local 
traffic  for  purposes  of  reciprocal 
compensation  are  governed  by  sections 
251(b)(5)  and  252(d)(2),  while  access 
charges  for  interstate  long-distance 
traffic  are  governed  by  sections  201  and 
202  of  the  Act.  The  Act  preserves  the 
legal  distinctions  between  charges  for 
transport  and  termination  of  local  traffic 
and  interstate  and  intrastate  charges  for 
terminating  long-distance  traffic. 

687.  We  conclude  that  section 
251(b)(5)  reciprocal  compensation 
obligations  should  apply  only  to  traffic 
that  originates  and  terminates  within  a 


local  area,  as  defined  in  the  following 
paragraph.  We  disagree  with  Frontier's 
contention  that  section  251(b)(5)  entitles 
an  IXC  to  receive  reciprocal 
compensation  from  a  LEC  when  a  long- 
distance call  is  passed  from  the  LEC 
serving  the  caller  to  the  IXC.  Access 
charges  were  developed  to  address  a 
situation  in  which  three  carriers — 
typically,  the  originating  LEC,  the  IXC, 
and  the  terminating  LEC — collaborate  to 
complete  a  long-distance  call.  As  a 
general  matter,  in  the  access  charge 
regime,  the  long-distance  caller  pays 
long-distance  charges  to  the  IXC,  and 
the  IXC  must  pay  both  LECs  for 
originating  and  terminating  access 
service.  In  addition,  both  the  caller  and 
the  party  receiving  the  call  pay  a  fiat- 
rated  interstate  access  charge — the  end- 
user  common  line  charge — to  the 
respective  incumbent  LEC  to  whose 
network  each  of  these  parties  is 
connected.  By  contrast,  reciprocal 
compensation  for  transport  and 
termination  of  calls  is  intended  for  a 
situation  in  which  two  carriers 
collaborate  to  complete  a  local  call.  In 
this  case,  the  local  caller  pays  charges 
to  the  originating  carrier,  and  the 
originating  carrier  must  compensate  the 
terminating  carrier  for  completing  the 
call.  This  reading  of  the  statute  is 
confirmed  by  section  252(d)(2)(A)(i), 
which  establishes  the  pricing  standards 
for  section  251(b)(5).  Section 
251(d)(2)(A)(i)  provides  for  "recovery  by 
each  carrier  of  costs  associated  with  the 
transport  and  termination  on  each 
carrier's  network  facilities  of  calls  that 
originate  on  the  network  facilities  of  the 
other  carrier."  We  note  that  our 
conclusion  that  long  distance  traffic  is 
not  subject  to  the  transport  and 
termination  provisions  of  section  251 
does  not  in  any  way  disrupt  the  ability 
of  IXCs  to  terminate  their  interstate 
long-distance  traffic  on  LEC  networks. 
Pursuant  to  section  251(g),  LECs  must 
continue  to  offer  tarifiied  interstate 
access  services  just  as  they  did  prior  to 
enactment  of  the  1996  Act.  We  find  that 
the  reciprocal  compensation  provisions 
of  section  251(b)(5)  for  transport  and 
termination  of  traffic  do  not  apply  to  the 
transport  or  termination  of  interstate  or 
intrastate  interexchange  traffic. 

688.  With  the  exception  of  traffic  to  or 
from  a  CMRS  network,  state 
commissions  have  the  authority  to 
determine  what  geographic  areas  should 
be  considered  "local  areas"  for  the 
purpose  of  applying  reciprocal 
compensation  obligations  under  section 
251(b)(5),  consistent  with  the  state 
commissions'  historical  practice  of 
defining  local  service  areas  for  wireline 
LECs.  Traffic  originating  or  terminating 
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outside  of  the  applicable  local  area 
would  be  subiect  to  interstate  and 
intrastate  accciss  charges.  We  expect  the 
states  to  deterinine  whether  intrastate 
transport  and  termination  of  traffic 
between  comdeting  LECs,  where  a 
portion  of  thefr  local  service  areas  are 
not  the  same,  $hould  be  governed  by 
section  251{bK5)'s  reciprocal 
compensation  obligations  or  whether 
intrastate  accejss  charges  should  apply  to 
the  portions  of  their  local  service  areas 
that  are  different.  This  approach  is 
consistent  with  a  recently  negotiated 
interconnection  agreement  between 
Ameritech  an<)  ICG  that  restricted 
reciprocal  compensation  arrangements 
to  the  local  tr^fic  area  as  defined  by  the 
state  commission.  Continental 
Cablevision,  iv  an  ex  parte  letter,  states 
that  many  inc<mibent  LECs  offer 
optional  expa^tded  local  area  calling 
plans,  in  whic^  customers  may  pay  an 
additional  flat]  rate  charge  for  calls 
within  a  wider  area  than  that  deemed  as 
local,  but  that  terminating  intrastate 
access  charged  typically  apply  to  calls 
that  originate  from  competing  carriers  in 
the  same  wid^*  area.  Continental 
Cablevision  aigues  that  local  transport 
and  termination  rates  should  apply  to 
these  calls.  We  lack  sufficient  record 
information  to  address  the  issue  of 
expanded  locql  area  calling  plans;  we 
expect  that  th|s  issue  will  be 
considered,  ini  the  first  instance,  by  state 
commissions.  In  addition,  we  expect  the 
states  to  decidb  whether  section 
251(b)(5)  reciprocal  compensation 
provisions  ap|ly  to  the  exchange  of 
traffic  between  incumbent  LECs  that 
serve  adjacent  service  areas. 

689.  On  the  other  hand,  in  Hght  of  this 
Commission's  exclusive  authority  to 
define  the  authorized  license  areas  of 
wireless  carriers,  we  will  define  the 
local  service  ^a  for  calls  to  or  from  a 
CMRS  netwoix  for  the  purposes  of 
applying  reciprocal  compensation 
obligations  uii^er  section  251(b)(5). 
Different  typei  of  wireless  carriers  have 
different  FCC-euthorized  licensed 
territories,  tha  largest  of  which  is  the 
"Major  Tradirtg  Area"  (MTA).  See  Rand 
McNally,  Inc..  1992  Commercial  Atlas  Sr 
Marketing  Guide  3&-39  (1992).  Because 
wireless  licenced  territories  are  federally 
authorized,  ai|d  vary  in  size,  we 
conclude  that  the  largest  FCC- 
authorized  wireless  license  territory 
(i.e.,  MTA)  serves  as  the  most 
appropriate  definition  for  local  service 
area  for  CMRS  traffic  for  purposes  of 
reciprocal  compensation  under  section 
251(b)(5)  as  itjavoids  creating  artificial 
distinctions  between  CMRS  providers. 
Accordingly,  traffic  to  or  from  a  CMRS 
network  that  originates  and  terminates 


within  the  same  MTA  is  subject  to 
transport  and  termination  rates  under 
section  251(b)(5),  rather  than  interstate 
and  intrastate  access  charges. 

690.  We  conclude  that  section 
251(b)(5)  obligations  apply  to  all  LECs 
in  the  same  state-defined  local  exchange 
service  areas,  including  neighboring 
incumbent  LECs  that  fit  within  this 
description.  Contrary  to  the  arguments 
of  NYNEX  and  Pacific  Telesis,  neither 
the  plain  language  of  the  Act  nor  its 
legislative.history  limits  this  subsection 
to  the  transport  and  termination  of 
telecommunications  traffic  between  new 
entrants  and  incumbent  LECs.  In 
addition,  applying  section  251(b)(5) 
obligations  to  neighboring  inciunbent 
LECs  in  the  same  local  exchange  area  is 
consistent  with  our  decision  that  all 
interconnection  agreements,  including 
agreements  between  neighboring  LECs, 
must  be  submitted  to  state  commissions 
for  approval  pursuant  to  section  252(e). 

691.  Under  section  252,  neighboring 
states  may  estabUsh  different  rate  levels 
for  transport  and  termination  of  traffic. 
In  cases  in  which  territory  in  multiple 
states  is  included  in  a  single  local 
service  area,  and  a  local  call  fi-om  one 
carrier  to  another  crosses  state  lines,  we 
conclude  that  the  applicable  rate  for  any 
particular  call  should  be  that 
established  by  the  state  in  which  the 
call  terminates.  This  provides  an 
administratively  convenient  rule,  and 
termination  of  the  call  typically  occiu^ 
in  the  same  state  where  the  terminating 
carrier's  end  office  switch  is  located  and 
where  the  cost  of  terminating  the  call  is 
incurred. 

(2)  Distinction  Between  "Transport" 
and  "Termination" 

692.  We  conclude  that  transport  and 
termination  should  be  treated  as  two 
distinct  functions.  We  define 
"transport,"  for  purposes  of  section 
251(b)(5),  as  the  transmission  of 
terminating  traffic  that  is  subject  to 
section  251(b)(5)  from  the 
interconnection  point  between  the  two 
carriers  to  the  terminating  carrier's  end 
office  switch  that  directly  serves  the 
called  party  (or  equivalent  facility 
provided  by  a  non-incumbent  carrier). 
Many  alternative  arrangements  exist  for 
the  provision  of  transport  between  the 
two  networks.  These  arrangements 
include:  dedicated  circuits  provided 
either  by  the  incumbent  LEG,  the  other 
local  service  provider,  separately  by 
each,  or  jointly  by  both;  facilities 
provided  by  alternative  carriers; 
unbundled  network  elements  provided 
by  incumbent  LECs;  or  similar  network 
functions  currently  offered  by 
incumbent  LECs  on  a  tariffed  basis. 
Charges  for  transport  subject  to  section 


251(b)(5)  should  reflect  the  forward- 
looking  cost  of  the  particular 
provisioning  method. 

693.  We  define  "termination,"  for 
purposes  of  section  251(b)(5),  as  the 
switching  of  traffic  that  is  subject  to 
section  251(b)(5)  at  the  terminating 
carrier's  end  office  switch  (or  equivalent 
facility)  and  delivery  of  that  traffic  firom 
that  switch  to  the  called  party's 
premises.  In  contrast  to  transport,  for 
which  some  alternatives  exist, 
alternatives  for  termination  are  not 
likely  to  exist  in  the  near  term.  A  carrier 
or  provider  typically  has  no  other 
mechanism  for  delivering  traffic  to  a 
called  party  served  by  another  carrier 
except  by  having  that  called  party's 
carrier  terminate  the  call.  In  addition, 
forward-looking  costs  are  calculated 
diffiarently  for  the  transport  of  traffic 
and  the  termination  of  traffic,  as 
discussed  above  in  the  unbundled 
elements  section.  As  such,  we  conclude 
that  we  need  to  treat  transport  and 
termination  as  separate  functions — each 
with  its  own  cost.  With  respect  to  GST's 
contention  that  separate  charges  for 
transport  and  termination  of  traffic  will 
allow  incumbent  LECs  to  "game"  the 
system  through  network  design 
decisions,  we  conclude  in  the 
interconnection  section  above  that 
interconnecting  carriers  may 
intercoimect  at  any  technically  feasible 

f>oint.  We  find  that  this  sufficiently 
imits  LECs'  ability  to  disadvantage 
interconnecting  parties  through  their 
network  design  decisions. 

(3)  CMRS-Related  Issues 

694.  Section  251(b)(5)  obligates  LECs 
to  establish  reciprocal  compensation 
arrangements  for  the  transport  and 
termination  of  telecommunications 
traffic.  Although  section  252(b)(5)  does 
not  explicitly  state  to  whom  the  LECs 
obligation  nms,  we  find  that  LECs  have 
a  duty  to  establish  reciprocal 
compensation  arrangements  with 
respect  to  local  traffic  originated  by  or    . 
terminating  to  any  telecommunications 
carriers.  CMRS  providers  are 
telecommunications  carriers  and,  thus, 
LECs'  reciprocal  compensation 
obligations  under  section  251(b)(5) 
apply  to  all  local  traffic  transmitted 
between  LECs  and  CMRS  providers. 

695.  We  conclude  that,  pursuant  to 
section  251(b)(5),  a  LEG  may  not  charge 
a  CMRS  provider  or  other  carrier  for 
terminating  LEG-originated  traffic. 
Section  251(b)(5)  specifies  that  LECs      • 
and  interconnecting  carriers  shall 
compensate  one  another  for  termination 
of  traffic  on  a  reciprocal  basis.  This 
section  does  not  address  charges 
payable  to  a  carrier  that  originates 
traffic.  We  therefore  conclude  that 
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section  2Sl(b)(5)  prohibits  charges  such 
as  those  some  incumbent  LECs  currently 
impose  on  CMRS  providers  for  LEC- 
originated  traffic.  As  of  the  effective 
date  of  this  order,  a  LEC  must  cease 
charging  a  CMRS  provider  or  other 
carrier  for  terminating  L£C-originated 
traffic  and  must  provide  that  traffic  to 
the  CMRS  provider  or  other  carrier 
without  charge. 

696.  As  noted  above,  CMRS  providers' 
license  areas  are  established  under 
federal  rules,  and  in  many  cases  are 
larger  than  the  local  exchange  service 
areas  that  state  commissions  have 
estabhshed  for  incumbent  LECs'  local 
service  areas.  We  reiterate  that  traffic 
between  an  incumbent  LEC  and  a  CMRS 
network  that  originates  and  terminates 
within  the  same  MTA  (defined  based  on 
the  parties'  locations  at  the  beginning  of 
the  call)  is  subject  to  transport  and 
termination  rates  under  section 
251(b)(5),  rather  than  interstate  or 
intrastate  access  charges.  Under  our 
existing  practice,  most  traffic  between 
LECs  and  CMRS  providers  is  not  subject 
to  interstate  access  charges  unless  it  is 
carried  by  an  IXC,  with  the  exception  of 
certain  interstate  interexchange  service 
provided  by  CMRS  carriers,  such  as 
some  "roaming"  traffic  that  transits 
incumbent  LECs'  switching  facilities, 
which  is  subject  to  interstate  access 
charges.  "(S]ome  cellular  carriers 
provide  their  customers  with  a  service 
whereby  a  call  to  a  subscriber's  local 
cellular  number  will  be  routed  to  them 
over  interstate  facilities  when  the 
customer  is  "roaming"  in  a  cellular 
system  in  another  state,  hi  this  case,  the 
cellular  carrier  is  providing  not  local 
exchange  service  but  interstate, 
interexchange  service.  In  this  and  other 
situations  where  a  cellular  company  is 
offering  interstate,  interexchange 
service,  the  local  telephone  company 
providing  interconnection  is  providing 
exchange  access  to  an  interexchange 
carrier  and  may  expect  to  be  paid  die 
appropriate  access  charge.  *  *  * 
Therefore,  to  the  extent  that  a  cellular 
operator  does  provide  interexchange 
service  through  switching  faciUties 
provided  by  a  telephone  company,  its 
obligation  to  pay  carrier's  carrier  [i.e., 
access]  charges  is  defined  by  §  69.5(b)  of 
Our  rules."  See  Regulatory  Treatment  of 
Mobile  Services  Second  Report  and 
Order,  59  FR  18493  (April  19, 1994). 
Based  on  our  authority  under  section 
251(g)  to  preserve  the  current  interstate 
access  charge  regime,  we  conclude  that 
the  new  transport  and  termination  rules 
should  be  applied  to  LECs  and  CMRS 
providers  so  that  CMRS  providers 
continue  not  to  pay  interstate  access 
charges  for  traffic  that  currently  is  not 


subject  to  such  charges,  and  are  assessed 
such  charges  for  traffic  that  is  currently 
subject  to  interstate  access  charges. 

697.  CMRS  customers  may  travel  from 
location  to  location  during  the  course  of 
a  single  call,  which  could  make  it 
difficult  to  determine  the  applicable 
transport  and  termination  rate  or  access 
charge,  hi  the  LEC-CMRS 
Interconnection  NPRM,  we  observed 
that  a  significant  amount  of  LEC-CMRS 
traffic  crosses  state  lines,  because  CMRS 
service  areas  often  cross  state  lines  and 
CMRS  customers  are  mobile.  LEC-CMRS 
Interconnection  NPRM,  61  FR  3644 
(February  1, 1996).  We  recognize  that, 
using  current  technology,  it  may  be 
difficult  for  CMRS  providers  to 
determine,  in  real  time,  which  cell  site 

a  mobile  customer  is  connected  to,  let 
alone  the  customer's  specific  geographic 
location.  Enhanced  911  Emergency 
Calling  Systems  Report  and  Order  and 
Further  NPRM,  61  FR  40374  (August  2, 
1996).  This  could  complicate  the 
computation  of  traffic  flows  and  the 
applicability  of  transport  and 
termination  rates,  given  that  in  certain 
cases,  the  geographic  locations  of  the 
calling  party  and  the  called  party 
determine  whether  a  particular  call 
should  be  compensated  under  transport 
and  termination  rates  estabhshed  by  one 
state  or  another,  or  under  interstate  or 
intrastate  access  charges.  We  conclude, 
however,  that  it  is  not  necessary  for 
incumbent'LECs  and  CMRS  providers  to 
be  able  to  ascertain  geographic  locations 
when  determining  the  rating  for  any 
particular  call  at  the  moment  the  call  is 
connected.  We  conclude  that  parties 
may  calculate  overall  compensation 
amounts  by  extrapolating  from  traffic 
studies  and  samples.  For  administrative 
convenience,  the  location  of  the  initial 
cell  site  when  a  call  begins  shall  be  used 
as  the  determinant  of  the  geographic 
location  of  the  mobile  customer.  As  an 
alternative,  LECs  and  CMRS  providers 
can  use  the  point  of  interconnection 
between  the  two  carriers  at  the 
beginning  of  the  call  to  determine  the 
location  of  the  mobile  caller  or  called 
party. 

698.  As  discussed  above,  pursuant  to 
section  251(b)(5)  of  the  Act,  all  local 
exchange  carriers,  including  small 
incumbent  LECs  and  small  entities 
offering  competitive  local  exchange 
services,  have  a  duty  to  establish 
reciprocal  compensation  arrangements 
for  the  transport  and  termination  of 
local  exchange  service.  CMRS  providers, 
including  small  entities,  and  LECs, 
including  small  incumbent  LECs  and 
small  entity  competitive  LECs,  will 
receive  reciprocal  compensation  for 
terminating  certain  traffic  that  originates 
on  the  networks  of  other  carriers,  and 


will  pay  such  compensation  for  certain 
traffic  that  they  transmit  and  terminate 
to  other  carriers.  We  believe  that  these 
arrangements  should  benefit  all  carriers, 
including  small  incumbent  LECs  and 
small  entities,  because  it  will  facilitate 
competitive  entry  into  new  markets 
while  ensuring  reasonable 
compensation  for  the  additional  costs 
incurred  in  terminating  traffic  that 
originates  on  other  carriers'  networks. 
We  also  recognize  that,  to  implement 
transport  and  termination  pursuant  to 
section  251(b)(5),  carriers,  including 
small  incumbent  LECs  and  small 
entities,  may  be  required  to  measure  the 
exchange  of  traffic,  but  we  believe  that 
the  cost  of  such  measiu^ment  to  these 
carriers  is  likely  to  be  substantially 
outweighed  by  the  benefits  of  these 
arrangements. 

3.  Pricing  Methodology 

a.  Background 

699.  In  the  NPRM,  we  sought 
comment  on  how  to  interpret  section 
252(d)(2)  of  the  Act.  Specifically,  we 
asked  if  we  should  establish  a  generic 
pricing  methodology  or  impose  a  ceihng 
to  guide  the  states  in  setting  the  charge 
for  the  transport  and  termination  of 
traffic.  We  also  asked  whether  such  a 
generic  pricing  methodology  or  ceiling 
should  be  established  using  the  same 
principles  we  adopt  for  interconnection 
and  unbundled  elements.  Additionally, 
we  sought  comment  on  the  use  of  an 
interim  and  transitional  pricing 
mechanism  that  would  address 
concerns  about  unequal  bargaining 
power  in  negotiations. 

b.  Discussion 

(1)  Statutory  Standard 

700.  We  conclude  that  the  pricing 
standards  established  by  section 
252(d)(1)  for  interconnection  and 
unbundled  elements,  and  by  section 
252(d)(2)  for  transport  and  termination 
of  traffic^  are  sufficiently  similar  to 
permit  the  use  of  the  same  general 
methodologies  for  establishing  rates 
under  both  statutory  provisions.  Section 
252(d)(2)  states  that  reciprocal 
compensation  rates  for  transport  and 
termination  shall  be  based  on  "a 
reasonable  approximation  of  the 
additional  costs  of  terminating  such 
calls."  Moreover,  there  is  some 
substitutability  between  the  new 
entrant's  use  of  unbundled  network 
elements  for  transporting  traffic  and  its 
use  of  transport  under  section  252(d)(2). 
Depending  on  the  interconnection 
arrangements,  carriers  may  transport 
traffic  to  the  competing  carriers'  end 
offices  or  hand  traffic  ofi'  to  competing 
carriers  at  meet  points  for  termination 
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on  the  competing  carriers'  netwoiics. 
Transport  of  tr»f!ic  for  tennination  on  a 
competing  carrier's  network  is, 
therefore,  largely  indistinguishable  from 
transport  for  teirmination  of  calls  on  a 
carrier's  own  network.  Thus,  we 
conclude  that  transport  of  traffic  should 
be  priced  base4  on  the  same  cost-based 
standard,  whether  it  is  transport  using 
unbundled  ele^nents  or  transport  of 
traffic  that  ori^nated  on  a  competing 
carrier's  network.  We,  therefore,  find 
that  the  "additional  cost"  standard 
permits  the  use  of  the  forward-looking, 
economic  cost-based  pricing  standard 
that  we  are  establishing  for 
interconnection  and  unbundled 
elements. 

(2)  Pricing  Ruli  t 

701.  States  have  three  options  for 
estabhshing  transport  and  tennination 
rate  levels.  A  state  commission  may 
conduct  a  thorough  review  of  economic 
studies  prepared  using  the  TELRIC- 
based  methodology  outlined  above  in 
the  section  on  the  pricing  of 
interconnecting  and  unbundled 
elements.  Alte^atively,  the  state  may 
adopt  a  default  price  pursuant  to  the 
default  proxies  outlined  below.  If  the 
state  adopts  a  default  price,  it  must 
either  commenjce  review  of  a  TELRIC- 
based  economit  cost  study,  request  that 
this  Commission  review  such  a  study,  or 
subsequently  modify  the  default  price  in 
accordance  wi^  any  revised  proxies  we 
may  adopt.  As  [previously  noted,  we 
intend  to  conuHence  a  future 
rulemaking  on  developing  proxies  using 
a  generic  cost  itiodel,  and  to  complete 
such  proceediiig  in  the  first  quarter  of 
1997.  As  a  third  alternative,  in  some 
circumstances  states  may  order  a  "bill 
and  keep"  arrangement,  as  discussed 
below. 

(3)  Cost-Based  Pricing  Methodology 

702.  Consistent  with  our  conclusions 
about  the  pricijig  of  interconnection  and 
unbundled  netiivork  elements,  we 
conclude  that  states  that  elect  to  set 
rates  through  aj  cost  study  must  use  the 
forward-lookirig  economic  cost-based 
methodology,  which  is  described  in 
greater  detail  above,  in  establishing  rates 
for  reciprocal  transport  and  termination 
when  arbitrating  interconnection 
arrangements.  We  find  that  section 
252(d)(2)(B)(iii  which  indicates  that 
section  2S2(d)C2)  shall  not  be  construed 
to  "authorize  the  Commission  or  any 
State  to  engage  in  any  rate  regulation 
proceeding  to  Establish  with 
particularity  the  additional  costs  of 
transporting  on  terminating  calls,"  does 
not  preclude  states  or  this  Commission 
from  reviewing  forward-looking 
economic  cost^studies.  First,  we  believe 


that  Congress  intended  the  term  "rate 
regulation  proceeding"  in  section 
252(d)(2)(B)(ii)  to  mean  the  same  thing 
as  "a  rate-of-retum  or  other  rate-based 
proceeding"  in  section  252(d)(l)(A)(i). 
In  the  section  on  the  pricing  of 
interconnection  and  unbimdled 
elements  above,  we  conclude  that  the 
statutory  prohibition  of  the  use  of  such 
proceedings  is  intended  to  foreclose  the 
use  of  traditional  rate  case  proceedings 
using  rate-of-retum  regulation. 
Moreover,  forward-looking  economic 
cost  studies  typically  involve  "a 
reasonable  approximation  of  the 
additional  cost,"  rather  than 
determining  such  costs  "with 
particularity,"  such  as  by  measuring 
labor  costs  with  detailed  time  and 
motion  studies. 

703.  We  find  that,  once  a  call  has  been 
delivered  to  the  incumbent  LEC  end 
office  serving  the  called  party,  the 
"additional  cost"  to  the  LEC  of 
terminating  a  call  that  originates  on  a 
competing  carrier's  network  primarily 
consists  of  the  traffic-sensitive 
component  of  local  switching.  The 
network  elements  involved  with  the 
termination  of  traffic  include  the  end- 
office  switch  and  local  loop.  The  costs 
of  local  loops  and  line  ports  associated 
with  local  switches  do  not  vary  in 
proportion  to  the  number  of  calls 
terminated  over  these  facilities.  The 
duty  to  terminate  calls  that  originate  on 
the  network  of  a  competitor  does  not 
directly  afiect  the  niunber  of  calls 
routed  to  a  particular  end  user  and  any 
costs  that  result  from  inadequate  loop 
capacity  are^  therefore,  not  considered 
"additional  costs."  We  conclude  that 
such  non-traffic  sensitive  costs  should 
not  be  considered  "additional  costs" 
when  a  LEC  terminates  a  call  that 
originated  on  the  network  of  a 
competing  carrier.  For  the  purposes  of 
setting  rates  under  section  252(d)(2), 
only  that  portion  of  the  forward-looking, 
economic  cost  of  end-office  switching 
that  is  recovered  on  a  usage-sensitive 
basis  constitutes  an  "additional  cost"  to 
be  recovered  through  tennination 
charges. 

704.  Rates  for  termination  established 
piusuant  to  a  TELRIC-based 
methodology  may  recover  a  reasonable 
allocation  of  common  costs.  A  rate  equal 
to  incremental  costs  may  not 
compensate  carriers  fully  for 
transporting  and  terminating  traffic 
when  common  costs  are  present.  We 
therefore  reject  the  argument  by  some 
commenters  that  "additional  costs"  may 
not  include  a  reasonable  allocation  of 
forward-looking  common  costs.  We 
recognize  that,  as  noted  by  Time 
Warner,  call  termination  is  an  essential 
element  in  completing  calls  because 


competitors  are  required  to  use  the 
incumbent  LECs'  existing  networks  to 
terminate  calls  to  incumbent  LEC 
customers.  The  1996  Act  envisions  a 
seamless  interconnection  of  competing 
networks,  rather  than  the  development 
of  redundant,  ubiquitous  networks 
throughout  the  nation.  In  order  to 
terminate  traffic  ubiquitously  to  other 
companies'  local  customers,  all  LECs  are 
given  the  right  to  use  termination 
services  from  those  companies  rather 
than  construct  facilities  to  everyone. 
While,  on  the  originating  end,  carriers 
have  diflierent  options  to  reach  their 
revenue-paying  customers — including 
their  own  network  facilities,  purchasing 
access  to  unbimdled  elements  of  the 
incumbent  LEC,  or  resale — they  have  no 
realistic  alternatives  for  terminating 
traffic  destined  for  competing  carriers' 
subscribers  other  than  to  use  those 
carriers'  networks.  Thus,  all  carriers — 
inciunbent  LECs  as  well  as  competing 
carriers — have  a  greater  incentive  and 
opportunity  to  charge  prices  in  excess  of 
economically  efficient  levels  on  the 
terminating  end.  To  ensure  that  rates  for 
reciprocal  compensation  make  possible 
efficient  competitive  entry,  we  conclude 
that  tennination  rates  should  include  an 
allocation  of  forward-looking  common 
costs  that  is  no  greater  proportionally 
than  that  allocated  to  unbundled  local 
loops,  which,  as  discussed  above, 
should  be  relatively  low.  Additionally, 
we  conclude  that  rates  for  the  transport 
and  tennination  of  traffic  shall  not 
include  an  element  that  allows 
inciunbent  LECs  to  recover  any  lost 
contribution  to  basic,  local  service  rates 
represented  by  the  interconnecting 
carriers'  service,  because  such  an 
element  would  be  inconsistent  with  the 
statutory  requirement  that  rates  for 
transport  and  termination  be  based  on 
additional  costs.  In  the  section 
addressing  prices  for  unbundled 
elements  we  conclude  that  the  ECPR, 
which  would  allow  incumbent  LECs  to 
recover  such  lost  contributions,  or 
collection  of  universal  service  costs 
through  interconnection  rates,  leads  to 
significant  distortions  in  markets  when 
existing  retail  prices  are  not  cost-based. 

705.  We  also  address  the  impact  on 
small  incumbent  LECs.  For  example,  the 
Western  Alliance  argues  that  it  is 
especially  important  for  small  LECs  to 
recover  lost  contributions  and  common 
costs  through  termination  charges.  We 
have  considered  the  economic  impact  of 
our  rules  in  this  section  on  small 
incumbent  LECs.  For  example,  we 
conclude  that  termination  rates  for  all 
LECs  should  include  an  allocation  of 
forward-looking  common  costs,  but  find 
that  the  inclusion  of  an  element  for  the 
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recovery  of  lost  contribution  may  lead  to 
significant  distortions  in  local  exchange 
markets.  We  also  note  that  certain  small 
incumbent  LECs  are  not  subject  to  our 
rules  under  section  251(f)(1)  of  the  1996 
Act,  unless  otherwise  determined  by  a 
state  commission,  and  certain  other 
small  incumbent  LECs  may  seek  relief 
from  their  state  commissions  from  our 
rules  under  section  251(f)(2)  of  the  1996 
Act. 

(4)  Defouh  Proxies 

706.  As  with  unbundled  network 
elements,  we  recognize  that  it  may  not 
be  feasible  for  some  state  commissions 
conducting  or  reviewing  economic 
studies  to  establish  transport  and 
termination  rates  using  our  TELRIC- 
based  pricing  methodology  within  the 
time  required  for  the  arbitration  process, 

Earticularly  given  some  states'  resource 
mitations.  Thus,  for  the  time  being,  we 
adopt  a  default  price  range  of  0.2  cents 
($0,002)  to  0.4  cents  ($0,004)  per  minute 
of  use  for  calls  handed  off  at  the  end- 
office  switch.  This  default  price  range  is 
based  on  the  same  proxies  that  apply  to 
local  switching  as  an  unbundled 
network  element.  In  establishing  end- 
office  termination  rates,  states  may 
adopt  a  defauh  termination  price  that  is 
within  our  default  price  range  or  at 
either  of  the  end  points  of  the  range. 
States  should  articulate  the  basis  for 
selecting  a  particular  price  within  this 
range.  Thus,  in  arbitration  proceedings, 
states  must  set  the  price  for  end  office 
termination  of  traffic  by:  (1)  using  a 
forward-looking,  economic  cost  study 
that  complies  with  the  forward-looking, 
economic-cost  methodology  set  forth 
above;  or  (2)  adopting  a  price  less  than 
or  equal  to  0.4  cents  ($0,004)  per 
minute,  and  greater  than  or  equal  to  0.2 
cents  ($0,002)  per  minute,  pending  the 
completion  of  such  a  forward-looking, 
economic  cost  study.  We  observe  that 
the  most  credible  studies  in  the  record 
before  us  fall  at  the  lower  end  of  this 
range,  and  we  encourage  states  to 
consider  such  evidence  in  their 
analysis.  The  adoption  of  a  range  of 
rates  to  serve  as  a  default  price  range  for 
interconnection  agreements  being 
arbitrated  by  the  states  provides  carriers 
with  a  clearer  understanding  of  the 
terms  and  conditions  that  will  govern 
them  if  they  fail  to  reach  an  agreement 
and  helps  to  reduce  the  transaction 
costs  of  arbitration  and  litigation.  We 
also  find  that  states  that  have  already 
adopted  end-office  termination  rates 
based  on  an  approach  other  than  a  full 
forward-looking  cost  study,  either 
through  arbitration  or  rulemaking 
proceedings,  may  keep  such  rates  in 
effect,  pending  their  review  of  a 
forward-looking  cost  study,  as  long  as 


they  do  not  exceed  0.5  cents  ($0,005) 
per  minute.  As  discussed  below,  a  state 
may  also  order  a  "bill  and  keep" 
arrangement  subject  to  certain 
limitations.  Additionally,  our  adoption 
of  a  default  price  range  temporarily 
relieves  small  and  mid-sized  carriers 
from  the  burden  of  conducting  forward- 
looking  economic  cost  studies. 

707.  Similarly,  in  establishing 
transport  rates  under  sections  251(b)(5) 
and  252(d)(2),  state  commissions  should 
be  guided  by  the  price  proxies  that  we 
are  establishing  for  unbimdled  transport 
elements  discussed  above.  States  should 
explain  the  basis  for  selecting  a 
particular  default  price  subject  to  the 
applicable  ceiling.  Specifically,  when 
interconnecting  carriers  hand  off  traffic 
at  an  incumbent  LECs  tandem  switch 
(or  equivalent  facilities  of  a  carrier  other 
than  an  incumbent  LEG),  the  rates  for 
the  tandem  switching  and  transmission 
from  the  tandem  switch  to  end  offices — 
a  portion  of  the  "transport"  component 
of  transport  and  termination  rates — 
should  be  subject  to  the  proxies  that 
apply  to  the  analogous  unbundled 
network  elements.  Thus,  for  the  time 
being,  when  states  set  rates  for  tandem 
switching  under  section  252(d)(2),  they 
may  set  a  default  price  at  or  below  the 
default  price  ceiling  that  applies  to  the 
tandem  switching  unbundled  element 
as  an  alternative  to  reviewing  a  forward- 
looking  economic  cost  study  using  our 
TELRIC  methodology.  Similarly,  when 
states  set  rates  for  transmission  facilities 
between  tandem  switches  and  end 
offices,  they  may  establish  rates  equal  to 
the  default  prices  we  are  adopting  for 
such  transmission,  as  discussed  above 
in  the  section  on  unbundled  elements. 
708.  Finally,  in  establishing  the  rates 
for  transmission  facilities  that  are 
dedicated  to  the  transmission  of  traffic 
between  two  networks,  state 
commissions  should  be  guided  by  the 
default  price  level  we  are  adopting  for 
the  unbundled  element  of  dedicated 
transport.  For  such  dedicated  transport, 
we  can  envision  several  scenarios 
involving  a  local  carrier  that  provides 
transmission  facilities  (the  "providing 
carrier")  and  another  local  carrier  with 
which  it  interconnects  (the 
"interconnecting  carrier").  The  amount 
an  interconnecting  carrier  pays  for 
dedicated  transport  is  to  be  proportional 
to  its  relative  use  of  the  dedicated 
facility.  For  example,  if  the  providing 
carrier  provides  one-way  trunks  that  the 
interconnecting  carrier  uses  exclusively 
for  sending  terminating  traffic  to  the 
providing  carrier,  then  the 
interconnecting  carrier  is  to  pay  the 
providing  carrier  a  rate  that  recovers  the 
full  forward-looking  economic  cost  of 
those  trunks.  The  interconnecting 


carrier,  however,  should  not  be  required 
to  pay  the  providing  carrier  for  one-way 
trunks  in  the  opposite  direction,  which 
the  providing  carrier  owns  and  uses  to 
send  its  own  traffic  to  the 
interconnecting  carrier.  Under  an 
alternative  scenario,  if  the  providing 
carrier  provides  two-way  trunks 
between  its  network  and  the 
interconnecting  carrier's  network,  then 
the  interconnecting  carrier  should  not 
have  to  pay  the  providing  carrier  a  rate 
that  recovers  the  full  cost  of  those 
trunks.  These  two-way  trunks  are  used 
by  the  providing  carrier  to  send 
terminating  traffic  to  the 
interconnecting  carrier,  as  well  as  by  the 
interconnecting  carrier  to  send 
terminating  traffic  to  the  providing 
carrier.  Rather,  the  interconnecting 
carrier  shall  pay  the  providing  carrier  a 
rate  that  reflects  only  the  proportion  of 
the  trunk  capacity  that  the 
interconnecting  carrier  us«s  to  send 
terminating  traffic  to  the  providing 
carrier.  This  proportion  may  be 
measured  either  based  on  the  total  flow 
of  traffic  over  the  trunks,  or  based  on  the 
flow  of  traffic  during  peak  periods. 
Carriers  operating  under  arrangements  . 
which  do  not  comport  with  the 
principles  we  have  set  forth  above,  shall 
be  entitled  to  convert  such  arrangements 
so  that  each  carrier  is  only  paying  for 
the  transport  of  traffic  it  originates,  as  of 
the  effective  date  of  this  order. 

(5)  Rate  Structure 

709.  Nearly  all  commenters  agree  that 
flat  rates,  rather  than  usage-sensitive 
rates,  should  apply  to  the  piux±ase  of 
dedicated  facilities.  As  discussed  in  the 
NPRM,  economic  efficiency  may 
generally  be  maximized  when  non- 
traffic  sensitive  services,  such  as  the  use 
of  dedicated  facilities  for  the  transport 
of  traffic,  are  priced  on  a  flat -rated  basis. 
We,  therefore,  require  all 
intercoimecting  parties  to  be  ofliered  the 
option  of  purchasing  dedicated 
facilities,  for  the  transport  of  traffic,  on 
a  flat-rated  basis.  As  discussed  by 
Lincoln  Telephone,  the  connection 
between  an  incumbent  LECs  end  or 
tandem  office  and  an  interconnecting 
LECs  network  is  likely  to  be  a  dedicated 
facility.  We  recognize  that  the  facility 
itself  can  be  provided  in  a  number  of 
different  ways — by  use  of  two  service 
providers,  by  the  other  carrier,  or  jointly 
in  a  meet-point  arrangement.  We 
conclude  first  that,  no  matter  what  the 
specific  arrangements,  these  costs 
should  be  recovered  in  a  cost-causative 
manner  and  that  usage-based  charges 
should  be  limited  to  situations  where 
costs  are  usage  sensitive.  In  cases  going 
to  arbitration  and  in  reviewing  BOC 
statements  of  terms  and  conditions,  the 
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carrier  actually  providing  the  fadlity 
should  presumptively  be  entitled  to  a 
rate  that  is  set  based  on  the  forward- 
looking  economic  cost  of  providing  the 
portion  of  the  facility  that  is  used  for 
terminating  traffic  that  originates  on  the 
network  of  a  competing  carrier.  We 
recognize  that  negotiated  agreements 
may  incorporate  flat-rated  charges  when 
it  is  efficient  to  do  so  and  find  that  the 
presence  of  the  arbitration  default  rule 
is  Ukely  to  lead  parties  to  negotiate 
efficient  rate  stijuctures. 

710.  We  recognize  that  the  costs  of 
transporting  and  terminating  traffic 
during  peak  and  off-peak  hours  ma^  not 
be  the  same.  A^  suggested  by  the 
Massachusetts  Attorney  General,  rates 
that  are  the  same  during  f>eak  and  off- 
peak  hours  may  not  reflect  the  cost  of 
using  the  network  and  could  lead  to 
inefficient  use  Of  the  network.  The 
differences  in  tke  cost  of  transporting 
and  terminatiM  traffic  during  peak  and 
off-peak  hours,  however,  are  likely  to 
vary  depending  on  the  network,  and  the 
amount  and  type  of  traffic  terminated  at 
a  particular  sw«ch.  For  example,  peak 
periods  may  vary  within  a  local  service 
area  depending  upon  whether  the 
switch  is  located  in  a  business  or 
residential  area.  As  a  result,  there  may 
be  administraUTe  difficulties  in 
establishing  peak-load  pricing  schemes 
that  may  outweigh  the  benefits  of  such 
schemes.  The  negotiating  parties, 
however,  are  lively  to  be  in  a  position 
to  more  accurately  determine  how 
traffic  patterns  will  adjust  to  peak-load 
pricing  schemed  and  we  encourage 
parties  to  addrass  such  pricing  schemes 
in  the  negotiatitn  process.  For  similar 
reasons,  we  neither  require  nor  forbid 
states  from  adopting  rates  that  reflect 
peak  and  off-peek  costs.  We  hope  some 
states  will  evaluate  the  benefits  and 
costs  of  pricing  schemes  that  consist  of 
different  rates  for  peak  and  off-peak 
traffic.  We  do  require,  however,  that 
peak-load  pridlig  schemes,  adopted 
through  the  arbitration  process,  comply 
With  our  default  price  level  if  not  based 
on  a  forward-looking  cost  study  (e.g., 
the  average  ratq,  weighted  by  the 
projected  relative  minutes  of  use  during 
peak  and  off-peak  periods,  should  fall 
within  our  defaiult  price  range  of  0.2  to 
0.4  cents  or  thej  level  determined  by  an 
incremental  coit  study). 

(6)  Interim  Trailsport  and  Termination 
Rate  Levels       { 

711.  We  are  ooncemed  that  some  new 
entrants  that  dq  not  already  have 
interconnectioii  arrangements  with 
incumbent  LECs  may  face  delays  in 
initiating  serviile  solely  because  of  the 
need  to  negotiate  transport  and 
termination  arrangements  with  the 


incumbent  LEG.  hi  particular,  a  new 
entrant  that  has  already  constructed 
facilities  may  have  a  relatively  weak 
bargaining  position  because  it  may  be 
fbrrod  to  choose  either  to  accept 
transport  and  termination  rates  not  in 
accord  with  these  rules  or  to  delay  its 
commencement  of  service  until  the 
conclusion  of  the  arbitration  and  state 
approval  process.  To  promote  the  Act's 
goal  of  rapid  competition  in  the  local 
exchange,  we  order  incumbent  LECs 
upon  request  &x)m  new  entrants  to 
provide  transport  and  termination  of 
traffic,  on  an  interim  basis,  pending 
resolution  of  negotiation  and  arbitration 
regarding  transport  and  termination 
prices,  and  approval  by  the  state 
commission.  A  carrier  may  take 
advantage  of  this  interim  arrangement 
only  after  it  has  requested  negotiation 
with  the  incumbent  LEG.  The  interim 
arrangement  shall  cease  to  be  in  effiect 
when  one  of  the  following  occurs:  (1)  an 
agreement  has  been  negotiated  and 
approved;  (2)  an  agreement  has  been 
arbitrated  and  approved;  or  (3)  the 
period  for  requesting  arbitration  has 
passed  with  no  such  request.  We  also 
conclude  that  interim  prices  for 
transport  and  termination  shall  be  . 
symmetrical.  Because  the  purpose  of 
this  interim  termination  requirement  is 
to  permit  parties  without  existing 
interconnection  agreements  to  enter  the 
market  expeditiously,  this  requirement 
shall  not  apply  with  respect  to 
requesting  carriers  that  have  existing 
interconnection  arrangements  that 
provide  for  termination  of  local  traffic 
by  the  incumbent  LEG.  The  ability  to 
interconnect  with  an  incumbent  LEG 
prior  to  the  completion  of  a  forward- 
looking,  economic  cost  study,  based  on 
an  interim  presumptive  price  ceiling, 
allows  carriers,  including  small 
eiittrants,  to  enter  into  local  exchange 
service  expeditiously. 

712.  In  states  that  have  already 
conducted  or  reviewed  forward-looking 
economic  cost  studies  and  promulgated 
transport  and  termination  rates  based  on 
such  studies,  an  incumbent  LEG 
receiving  a  request  for  interim  transport 
and  termination  shall  use  these  state- 
determined  rates  as  interim  transport 
and  termination  rates.  In  states  that  have 
not  conducted  or  reviewed  a  forward- 
looking  economic  cost  study,  but  have 
set  rates  for  transport  and  termination  of 
traffic  consistent  with  the  default  price 
ranges  and  ceilings  discussed  above,  an 
incumbent  LEG  shall  use  these  state- 
determined  rates  as  interim  rates.  In 
states  that  have  neither  set  rates 
consistent  with  the  defeult  price 
ceilings  and  ranges  nor  reviewed  or 
conducted  forward-looking  economic 


cost  studies,  we  mftst  establish  an 
interim  default  price  in  order  to 
facilitate  rapid  competition  in  the  local 
exchange  market.  In  those  states,  an 
incumbent  LEG  shall  set  interim  rates  at 
the  defeult  ceilings  for  end-office 
switching  (0.4  cents  per  minute  of  use), 
tandem  switching  (0.15  cents  per 
minute  of  use),  and  transport  described 
above.  Using  the  ceiling  as  a  default 
interim  price,  pending  a  state 
commission's  completion  of  a  forward- 
looking  economic  cost  analysis,  should 
ensiu^  that  both  the  incumbent  LEG  and 
the  competing  provider  recovers  no  less 
than  their  full  transport  and  termination 
costs.  We  note,  however,  that  the  most 
credible  evidence  in  the  record  suggests 
that  the  actual  forward-looking 
economic  cost  of  end-office  switching  is 
closer  to  0.2  cents  ($0,002)  per  minute 
of  use  than  the  ceiling  of  0.4  cents 
($0,004)  per  minute  of  use.  States  must 
adopt  "true-up"  mechanisms  to  ensure 
that  no  carrier  is  disadvantaged  by  an 
interim  rate  that  differs  from  the  final 
rate  established  pursuant  to  arbitration. 
713.  We  conclude  that  section  251,  in 
conjunction  with  oiu-  broad  rulemaking 
authority  imder  section  4(i),  provides  us 
with  authority  to  create  interim  pricing 
rules  to  facilitate  market  entry.  Because 
section  251(d)(1)  gives  the  FGG 
authority  "to  establish  regulations  to 
implement  the  requirements  of  this 
section,"  we  find  that  section  251(d)(1) 
gives  the  Commission  authority  to 
establish  interim  regulations  that 
address  the  "just  and  reasonable"  rates 
for  the  "reciprocal  compensation" 
requirement  of  section  251(b)(5),  subject 
to  the  preservation  requirements  of 
section  251(d)(3).  Courts  have  upheld 
our  adoption  of  interim  compensation 
arrangements  pursuant  to  our  authority 
under  section  4(i)  of  the  1934 
Communications  Act  on  numerous 
occasions  in  the  past.  See  New  England 
Tel.  and  Tel  Co.  v.  FCC.  826  F.2d  1101 
(D.G.  Cir.  1987);  North  American 
Telecommunications  Association  v. 
FCC.  772  F.2d  1092  (7th  Cir.  1085); 
Uncoln  Tel.  and  Tel.  Co.  v.  FCC,  659 
F.2d  (D.G.  Qr.  1989).  In  particular,  we 
have  authority,  under  section  4(i).  to  set 
interim  rates  subject  to  a  later  "true-up" 
when  final  rates  are  established.  "(Tlhe 
Commission's  establishment  of  an 
interim  billing  and  collection 
arrangement  was  both  a  helpful  and 
necessary  step  for  the  Commission  to 
take  in  implementing  its  'immediate* 
interconnection  order."  Lincoln 
Telephone  &■  Telegraph  Co.  v.  FCC.  659 
F.2d  1092. 1107  (D.a  Cir.  1981) 
(upholding  Commission  decision 
requiring  an  incumbent  LEG  to 
interconnect  with  MQ  immediately,  in 
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order  not  to  delay  interconnection,  at 
interim  rates  subject  to  later 
adjustment);  see  also  FTC 
Communications  v.  FCC,  750  F.2d  226 
(2d  Cir.  1984)  (affirming  Commission's 
authority  under  Section  4(i)  to  set 
interim  rates  for  intercoimection 
between  the  domestic  record  carrier, 
Western  Union,  and  international  record 
carriers,  subject  to  an  accounting  order, 
pending  the  conclusion  of  a  rulemaking 
to  set  permanent  rates  replacing 
expired,  contract-based  rates).  We 
therefore  conclude  that  the  default 
prices  discussed  above  need  not  in  all 
instances  await  the  conclusion  of  the 
negotiation,  arbitration,  and  state 
approval  process  set  forth  in  section 
252,  but  must  nevertheless  be  in 
accordance  with  the  requirements  of 
section  251(d)(3)  preserving  state  access 
regulations.  We  also  observe  that  we 
proposed  a  similar  interim  transport  and 
termination  arrangement,  albeit  with 
different  rate  levels,  in  our  NPRM  in  the 
LEC-CMRS  Interconnection  proceeding. 
LEC-CMRS  Interconnection  NPRM,  61 
FR  3644  (February  1.  1996). 

714.  We  have  considered  the 
economic  impact  of  our  rules  in  this 
section  on  small  incumbent  LECs.  For 
example,  Cincinnati  Bell  asserts  that 
interim  mechanisms  are  not  required 
because  large  corporations  are  not 
disadvantaged  by  unequal  bargaining 
power  in  negotiations  with  small  and 
mid-size  incumbent  LECs.  We  do  not 
adopt  Cincirmati  Bell's  position  because 
some  new  entrants,  regudless  of  their 
size,  that  do  not  already  have 
interconnection  arrangements  with 
incumbent  LECs  may  face  delays  in 
initiating  service  solely  because  of  the 
need  to  negotiate  transport  and 
termination  arrangements  with  the 
incumbent  LEC.  We  believe  that  the 
adoption  of  interim  rates,  subject  to  a 
"true-up,"  advances  the  pro-competitive 
goals  of  the  statute.  We  also  note  that 
certain  small  incumbent  LECs  are  not 
subject  to  our  rules  under  section 
251(f)(1)  of  the  1996  Act,  unless 
otherwise  determined  by  a  state 
commission,  and  certain  other  small 
incumbent  LECs  may  seek  relief  from 
their  state  commissions  from  our  rules 
under  section  251(f)(2)  of  the  1996  Act. 

4.  Symmetry 

a.  Background 

715.  Symmetrical  compensation 
arrangements  are  those  in  which  the  rate 
paid  by  an  incumbent  LEC  to  another 
telecommunications  carrier  for  transport 
and  termination  of  traffic  originated  by 
the  incumbent  LEC  is  the  same  as  the 
rate  the  incumbent  LEC  charges  to 
transport  and  terminate  traffic 


originated  by  the  other 
telecommunications  carrier.  Inciunbent 
LECs  are  not  likely  to  purchase 
interconnection  or  unbundled  elements 
from  competitive  LECs,  except  for 
termination  of  traffic,  and  possibly 
transport.  In  the  NPRM,  we  sought 
comment  on  whether  rate  symmetry 
requirements  are  consistent  with  the 
statutory  requirement  that  rates  set  by 
states  for  transport  and  termination  of 
traffic  be  based  on  "costs  associated 
with  the  transport  and  termination  on 
each  carrier's  network  facilities  of  calls 
that  originate  on  the  network  facilities 
of  the  other  carrier,"  and  "a  reasonable 
approximation  of  the  additional  costs  of 
terminating  such  calls." 

716.  In  addition,  we  noted  in  the 
NPRM  that  the  lUinois,  Maryland,  and 
New  York  commissions  have 
established  different  rates  for 
termination  of  traffic  on  an  incumbent 
LECs  network,  depending  upon 
whether  the  traffic  is  handed  off  at  the 
incumbent  LECs  end  office  or  tandem 
switch.  We  also  observed  that  CaUfomia 
and  Michigan  have  established  one  rate 
that  appUes  to  transport  and  termination 
of  all  competing  local  exchange  carrier 
traffic  on  incumbent  LEC  networks, 
regardless  of  whether  the  traffic  is 
handed  off  at  the  incumbent  LECs  end 
office  or  tandem  switch,  although  this 
rate  does  not  currently  apply  to  CMRS. 
We,  therefore,  address  whether  rates  for 
transport  and  termination  should  be 
symmetrical  and  consist  of  only  a  single 
rate  regardless  of  where  the  call  is 
handed  off,  or  if  rates  should  be  priced 
on  an  element-by-element  basis. 

717.  In  the  LEC-CMRS 
Interconnection  NPRM,  we  sought 
comment  on  whether  incumbent  LECs 
were  utilizing  their  greater  bargaining 
power  to  negotiate  with  wifeless  carriers 
interconnection  agreements  that  did  not 
reflect  principles  of  mutual 
compensation.  We  sought  comment  on 
whether  we  should  institute  some 
procedure  or  mechanism  in  addition  to 
our  section  208  enforcement  process  to 
ensure  that  incumbent  LECs  comply 
with  our  existing  rules  requiring  mutual 
compensation.  lEC-CMRS 
Interconnection  NPRM.  61  FR  3644 
(February  1, 1996). 

b.  Discussion 

(1)  Symmetry  in  General 

718.  Regardless  of  whether  the 
incumbent  LECs  transport  and 
termination  prices  are  set  using  a 
TELRIC-based  economic  cost  study  or  a 
default  proxy,  we  conclude  that  it  is 
reasonable  to  adopt  the  inciunbent 
LECs  transport  and  termination  prices 
as  a  presumptive  proxy  for  other 


telecommunications  carriers'  additional 
costs  of  transport  and  termination.  Both 
the  incumbent  LEC  and  the 
intercormecting  carriers  usually  will  be 
providing  service  in  the  same 
geographic  area,  so  the  forward-looking 
economic  costs  should  be  similar  in 
most  cases.  We  also  conclude  that  using 
the  incumbent  LECs  forward-looking 
costs  for  transport  and  termination  of 
traffic  as  a  proxy  for  the  costs  inciured 
by  interconnecting  carriers  satisfies  the 
requirement  of  section  252(d)(2)  that 
costs  be  determined  "on  the  basis  of  a 
reasonable  approximation  of  the 
additional  costs  of  terminating  such 
calls."  Using  the  incumbent  LECs  cost 
studies  as  proxies  for  reciprocal 
compensation  is  consistent  with  section 
252(d)(2)(B)(ii),  which  prohibits 
"establishing  with  particularity  the 
additional  costs  of  transporting  or 
terminating  calls."  If  both  parties  are 
incumbent  LECs  (e.g.,  an  independent 
LEC  and  an  adjacent  BOC),  we  conclude 
that  the  larger  LECs  forward-looking 
costs  should  be  used  to  establish  the 
symmetrical  rate  for  transport  and 
termination.  We  conclude  that  larger 
LECs  are  generally  in  a  better  position 
to  conduct  a  forward-looking  economic 
cost  study  than  smaller  carriers. 

719.  We  conclude  that  imposing 
symmetrical  rates  based  on  the 
incumbent  LECs  additional  forward- 
looking  costs  will  not  substantially 
reduce  carriers'  incentives  to  minimize 
those  costs.  A  symmetric  compensation 
rule  gives  the  competing  carriers  correct 
incentives  to  minimize  its  own  costs  of 
termination  because  its  termination 
revenues  do  not  vary  directly  with 
changes  in  its  own  costs.  Moreover, 
symmetrical  rates  based  on  the 
incumbent  LECs  costs  should  not 
seriously  affect  incumbent  LECs' 
incentives  to  control  costs.  We  expect 
that  incumbent  LECs  will  transport  and 
terminate  much  more  traffic  that 
originates  on  their  own  networks  than 
traffic  that  originates  on  competing 
carriers'  networks.  Even  if,  under  the 
additional  cost  standard,  incumbent 
LECs  were  required  to  reflect  any 
improvements  in  operating  efficiency, 
and  consequent  cost  reductions,  in 
reduced  termination  rates,  the  cost 
savings  realized  by  the  incumbent  1£C 
are  likely  to  be  much  greater  than  its 
reduction  in  net  termination  revenues, 
because  the  majority  of  traffic 
transported  and  terminated  is  likely  to 
be  its  own.  Even  if  a  pass-through  of 
incumbent  LECs  cost  reductions  were 
instantaneous  and  complete,  the 
number  of  minutes  of  use  on  which  an 
incumbent  LECs  net  termination 
revenues  is  assessed  is  much  smaller 
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than  its  oveitall  numlier  of  minutes  of 
switching  aild  transport.  Moreover,  if  a 
portion  of  the  reduction  in  costs  is 
specific  to  exchange  traffic,  under 
symmetrical  rates,  the  LEC's  revenues 
from  terminating  traffic  originating  from 
another  loc^  carrier  are  based  on  the 
net  difference  iirtiaffic,  which  is  Ukely 
to  be  much  smaller  than  the  total  traffic 
it  terminates.  Consider  a  situation 
approximatitig  traditional  LEC-CMRS 
interconnection,  in  which  traffic  flows 
are  substantially  unbalanced:  let  us 
suppose,  of  1,000,000  minutes  of  use, 
750,000  are  CMRS-to-LEC  and  250,000 
LEC-to-CMRS.  Thus,  under  symmetric 
compensation  at  0.3  cents  per  minute, 
the  LEG  receives  0.3  cents  times 
500,000,  or  $1,500.00.  If  it  reduced  its 
per-minute  Cost,  for  some  reason  only 
on  terminating  CMRS-to-LEC  traffic,  to 
0.2  cents  per  minute,  it  would  save  0.1 
cent  times  760,000,  or  $750.00,  in 
reduced  costs,  whereas  its  terminating 
revenues  would  fall  by  only  0.1  cent 
times  500,000,  or  $500.00.  Thus,  it 
would  still  have  sul>8tantial  incentive  to 
make  the  cost  reduction  in  question.  In 
situations  closer  to  traffic  bcilanoe,  the 
incentive  is  even  more  favorable.  And, 
of  course,  the  LEC  probably  also  reduces 
its  cost  of  switching  on  many  millions 
of  other  minjutes  that  do  not  involve 
other  networks  at  the  same  time.  For 
example,  in  the  case  where  traffic  is 
balanced,  net  termination  charges  are 
zero,  a  figure  that  is  unaffected  by 
changes  in  the  inciunbent  LEC's  costs, 
and  the  incumbent  LEC  is  provided 
with  correct  incentives  to  minimize 
termination  costs. 

720.  We  also  find  that  symmetrical 
rates  may  reduce  an  inciunbent  LEC's 
ability  to  us0  its  bargaining  strength  to 
negotiate  excessively  high  termination 
charges  that  competitors  would  pay  the 
incumbent  l^EC  and  excessively  low 
termination  rates  that  the  incumbent 
LEC  would  pay  interconnecting  carriers. 
As  discussed  by  conunenters  in  the 
LEC-CMRS  interconnection  proceeding, 
LECs  have  used  their  unequal 
bargaining  position  to  impose 
asymmetrical  rates  for  CMRS  providers 
and,  in  som0  instances,  have  charged 
CMRS  providers  origination  as  well  as 
termination  charges.  On  the  other  hand, 
symmetrical  rates  largely  eliminate  such 
advantages  because  they  require 
incumbent  Il£Cs,  as  well  as  competing 
carriers,  to  pay  the  same  rate  for 
reciprocal  compensation. 

721.  Symmetrical  compensation  rates 
are  also  adn)inistratively  easier  to  derive 
and  manage!  than  asymmetrical  rates 
based  on  the  costs  of  each  of  the 
respective  carriers.  In  addition,  we 
believe  that  ^sing  the  incumbent  LEC's 
cost  studies  to  establish  the  presumptive 


symmetrical  rates  will  establish 
reasonable  opportunities  for  local 
competidon,  including  opportunities  for 
small  telecommunications  companies 
entering  the  local  exchange  market.  We 
have  considered  the  economic  impact  of 
our  rules  in  this  section  on  small 
incumbent  LECs.  For  example,  RTC 
argues  that  symmetrical  rates  do  not 
consider  the  costs  involved  in  the  use  of 
another  carrier's  network.  We  find, 
however,  that  incumbent  LECs'  costs, 
including  small  incumbent  LECs'  costs, 
serve  as  reasonable  proxies  for  other 
carriers'  costs  of  transport  and 
termination  for  the  purpose  of 
reciprocal  compensation.  We  also  note 
that  certain  small  incumbent  LECs  are 
not  subject  to  oiu-  rules  under  section 
2Sl(f)(l)  of  the  1996  Act,  unless 
otherwise  determined  by  a  state 
commission,  and  certain  other  small 
Incumbent  LECs  may  seek  relief  from 
their  state  commissions  bom  oiu-  rules 
under  section  251(f)(2)  of  the  1996  Act. 
In  addition,  symmetry  will  avoid  the 
need  for  small  businesses  to  conduct 
forward-looking  economic  cost  studies 
in  order  for  the  states  to  arbitrate 
reciprocal  compensation  disputes. 

722.  Given  the  advantages  of 
synunetrical  rates,  we  direct  states  to 
estabUsh  presumptive  symmetrical,  rates 
based  on  the  incumbent  LEC's  costs  for 
transport  and  termination  of  traffic 
when  arbitrating  disputes  under  section 
252(d)(2)  and  in  reviewing  BCK] 
statements  of  generally  available  terms 
and  conditions.  If  a  competing  local 
service  provider  believes  that  its  cost 
will  be  greater  than  that  of  the 
inciunbent  LEC  for  transport  and 
termination,  then  it  must  submit  a 
forward-looking  economic  cost  study  to 
rebut  this  presumptive  symmetrical  rate. 
In  that  case,  we  direct  state 
commission^,  when  arbitrating 
interconnection  arrangements,  to  depart 
from  symmetrical  rates  only  if  they  find 
that  the  costs  of  efficiently  configtired 
and  operated  systems  are  not 
symmetrical  and  justify  a  different 
compensation  rate.  In  doing  so, 
however,  state  conunissions  must  give 
full  and  fair  effect  to  the  economic 
costing  methodology  we  set  forth  in  this 
order,  and  create  a  factual  record, 
including  the  cost  study,  sufficient  for 
purposes  of  review  after  notice  and 
opportunity  for  the  afiiected  parties  to 
participate.  In  the  absence  of  such  a  cost 
study  justifying  a  departure  from  the 
presiunption  of  symmetrical 
compensation,  reciprocal  compensation 
for  the  transport  and  termination  of 
traffic  shall  be  based  on  the  incumbent 
local  exchange  carrier's  cost  studies. 

723.  We  find  that  the  "additional 
costs"  incurred  by  a  LEC  when 


transporting  and  terminating  a  call  that 
originated  on  a  competing  carrier's 
network  are  likely  to  vary  depending  on 
whether  tandem  switching  is  involved. 
We,  therefore,  conclude  that  states  may 
establish  transport  and  termination  rates 
in  the  arbitration  process  that  vary 
according  to  whether  the  traffic  is 
routed  through  a  tandem  switch  or 
directly  to  the  end-office  switch.  In  such 
event,  states  shall  also  consider  whether 
new  technologies  (e.g.,  fiber  ring  or 
wireless  networks)  perform  functions 
similar  to  those  performed  by  an 
incumbent  LEC's  tandem  switch  and 
thus,  whether  some,  or  all  calls 
terminating  on  the  new  entrant's 
network  should  be  priced  the  same  as 
the  sum  of  transport  and  termination  via 
the  inciunbent  LEC's  tandem  switch. 
Where  the  interconnecting  carrier's 
switch  serves  a  geographic  area 
comparable  to  that  served  by  the 
inciunbent  LEC's  tandem  switch,  the 
appropriate  proxy  for  the 
intercoimecting  carrier's  additional 
costs  is  the  LEC  tandem  interconnection 
rate. 

724.  We  disagree  with  TCI's  claim 
that  higher  charges  for  routing  calls 
through  tandem  switches  rather  than 
directly  through  incumbent  LECs'  end 
offices  will  materially  discourage 
carriers  from  routing  traffic  through 
tandem  switches,  even  when  it  is 
efficient  to  do  so.  New  entrants  will 
only  be  encouraged  to  interconnect  at 
end-office  switches,  rather  than  tandem 
svdtches,  when  the  decrease  in 
incumbent  LEC  transport  charges 
justifies  the  extra  costs  incurred  by  the 
new  entrant  to  route  traffic  directly 
through  the  incumbent  LEC's  end-office 
switches.  Carriers  will  interconnect  in  a 
way  that  minimizes  their  costs  of 
interconnection,  including  the  use  of 
cost-based  LEC  network  elements.  In 
addition,  the  flexibility  given  to  states 
may  allow  carriers,  including  small 
entities,  with  different  network 
architectures  to  establish  rates  for 
terminating  calls  originating  on  other 
carriers'  networks  that  are  asymmetrical, 
if  they  can  show  that  the  cost^  of 
efficiently  configured  and  operated 
systems  are  not  symmetrical  and  justify 
diffierent  compensation  rates,  instead  of 
being  based  on  competitors'  network 
architectures. 

725.  We  beUeve,  with  respect  to 
interconnection  between  LECs  and 
paging  providers,  that  there  should  be 
an  exception  to  our  rule  that  states  must 
establish  presumptive  symmetrical  rates 
based  on  the  incumbent  LEC's  costs  for 
transport  and  termination  of  traffic. 
While  paging  providers,  as 
telecommunications  carriers,  are 
entitled  to  mutual  compensation  for  the 
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transport  and  termination  of  local 
traffic,  and  should  not  be  required  to 
pay  charges  for  traffic  that  originates  on 
other  carriers'  networks,  we  believe  that 
incumbent  LECs'  forward-looking  costs 
may  not  be  reasonable  proxies  for  the 
costs  of  paging  providers.  Paging  is 
typically  a  significantly  diffierent  service 
than  wireline  or  wireless  voice  service 
and  uses  different  types  and  amounts  of 
equipment  and  fecilities.  PageNet's  own 
network,  for  example,  is  based  on  a 
regional  hub  and  spoke  network  that 
transmits  paging  calls  from  radio 
transmitters  to  provide  regional  or 
national  coverage.  This  configiuation  is 
distinctly  different  from  either  LEG 
wireline  networks,  with  their  hierarchy 
of  switches  and  transmission  facilities, 
or  cellular  carriers,  with  their  multiple 
cells  and  sophisticated  systems  for 
handing  off  calls  as  a  vehicle  moves 
across  cell  boundaries.  In  addition,  most 
calls  terminated  by  paging  companies 
are  brief  (averaging  15  seconds]  in 
duration  and  contain  no  voice  message, 
but  only  an  alpha-numeric  message  of  a 
few  characters.  Using  inciunbent  LEC's 
costs  for  termination  of  traffic  as  a  proxy 
for  paging  providers'  costs,  when  the 
LECs'  costs  are  likely  higher  than  paging 
providers'  cost,  might  create 
uneconomic  incentives  for  paging 
providers  to  generate  traffic  simply  in 
order  to  receive  termination 
compensation.  Thus,  using  LEG  costs  for 
termination  of  voice  calls  thus  may  not 
be  a  reasonable  proxy  for  paging  costs 
as  the  types  of  switching  and  transport 
that  paging  carriers  perform  are  different 
from  those  of  LECs  and  other  voice 
carriers. 

726.  Given  the  lack  of  information  in 
the  record  concerning  paging  providers' 
costs  to  terminate  local  traffic,  we  have 
decided  to  initiate  a  further  proceeding 
to  try  to  determine  what  an  appropriate 
proxy  for  paging  costs  would  be  and,  if 
necessary,  to  set  a  specific  paging 
default  proxy.  In  the  interim,  however, 
in  the  event  that  LECs  and  paging 
companies  cannot  negotiate  agreed- 
upon  rates,  we  direct  states,  when 
arbitrating  disputes  under  section 
252(dK2),  to  establish  rates  for  the 
termination  of  traffic  by  paging 
providers  based  on  the  forward-looking 
economic  costs  of  such  termination  to 
the  paging  provider.  The  paging 
provider  seeking  termination  fees  must 
prove  to  the  state  commission  the  costs 
of  terminating  local  calls.  Given  the  lack 
of  information  in  the  record  concerning 
paging  providers'  costs,  we  further 
conclude  that  the  default  price  for 
termination  of  traffic  from  the  end  office 
that  we  adopt  in  this  proceeding  in 
Section  XI.B.3..  supra,  does  not  apply  to 


termination  of  traffic  by  paging 
providers.  This  default  price  is  based  on 
estimates  in  the  record  of  the  costs  to 
LECs  of  termination  fixjm  the  end  office 
or  end-office  switching.  TTiere  are  no 
such  estimates  with  respect  to  paging  in 
the  record,  and  as  discussed  above,  we 
find  that  estimates  of  LEG  costs  may  not 
reflect  paging  providers'  costs. 

(2)  Existing  Non-Reciprocal  Agreements 
Between  Incumbent  LECs  and  GMRS 
Providers 

727.  Section  20.11  of  our  rules,  which 
predates  enactment  of  the  1996  Act, 
requires  that  interconnection 
agreements  between  incumbent  LECs 
and  GMRS  providers  comply  with 
principles  of  mutual  compensation,  and 
that  each  carrier  pay  reasonable 
compensation  for  transport  and 
termination  of  the  other  carrier's  calls. 
Based  on  the  extensive  record  in  the 
LEC-CMRS  Interconnection  proceeding, 
as  well  as  that  in  this  proceeding,  we 
conclude  that,  in  many  cases, 
incumbent  LECs  appear  to  have 
imposed  arrangements  that  provide 
little  or  no  compensation  for  calls 
terminated  on  wireless  networks,  and  in 
some  cases  imposed  charges  for  traffic 
originated  on  GMRS  providers' 
networks,  both  in  violation  of  section 
20.11  of  our  rules.  Accordingly,  we 
conclude  that  GMRS  providers  that  are 
party  to  pre-existing  agreements  with 
incumbent  LECs  that  provide  for  non- 
mutual  compensation  have  the  option  to 
renegotiate  these  agreements  with  no 
termination  liabilities  or  other  contract 
penalties.  Pending  the  successful 
completion  of  negotiations  or 
arbitration,  symmetrical  reciprocal 
compensation  provisions  shall  apply, 
with  the  transport  and  termination  rate 
that  the  incumbent  LEG  charges  the 
GMRS  provider  fix>m  the  pre-existing 
agreement  applying  to  both  carriers,  as 
of  the  effective  date  of  the  rules  we 
adopt  pursuant  to  this  order. 

728.  In  addition,  we  conclude  that 
this  opportunity  for  GMRS  providers 
ciurently  operating  under  arrangements 
with  non-mutual  transport  and 
termination  rates  to  renegotiate  such 
arrangements  advances  the  mutual 
compensation  regime  contemplated 
under  section  251(b)(5)  of  the  1996  Act. 
We  use  the  term  "reciprocal 
compensation"  and  "mutual 
compensation"  synonymously  to  mean 
that  compensation  flows  in  both 
directions  between  interconnecting 
networks.  LEC-CMRS  Interconnection 
NPRM.  We  find  that  extending  the 
opportunity  to  establish  symmetrical 
reciprocal  compensation  for  the 
transport  and  termination  of  traffic 
addresses  inequalities  in  bargaining 


power  that  incumbent  LECs  may  use  to 
disadvantage  interconnecting  wireless 
carriers.  At  the  same  time,  our  rule  will 
place  wireless  carriers  with  non-mutual, 
existing  agreements  on  the  same  footing 
as  other  new  entrants,  who  will  be  able 
to  negotiate  more  equitable 
interconnection  agreements  because  of 
the  rules  we  put  in  place  with  this 
Report  and  Order.  We  find  that  we  have 
ample  authority  under  section  4(i)  of  the 
1934  Act  as  well  as  section  251  of  the 
1996  Act,  to  order  this  remedy.  Courts 
have  held  that  "the  Commission  has  the 
power  to  prescribe  a  change  in  contract 
rates  when  it  finds  them  to  be  unlawful 
*   *   *  and  to  modify  other  provisions  of 
private  contracts  when  necessary  to 
serve  the  public  interest."  Western 
Union  Tel.  Co.  v.  FCC,  815  F.2d  1495, 
1501  (D.C.  Cir.  1987).  The  Commission 
has  adopted  similar  "fresh  look" 
requirements  in  the  past.  The 
opportunity  that  we  are  affording  to 
CMRS  providers  in  this  context  is 
consistent  with  similar  "fresh  look" 
requirements  that  we  have  adopted  in 
the  past.  See,  e.g..  Expanded 
Interconnection  with  Local  Telephone 
Company  Facilities  Report  and  Order 
and  NPRM.  57  FR  54323  (November  18, 
1992),  recon..  58  FR  48752  (September 
17,  1993)  (ft^sh  look  to  enable 
customers  to  take  advantage  of  new 
competitive  opportunities  under  special 
access  expanded  interconnection), 
vacated  on  other  grounds  and  remanded 
for  further  proceedings  sub  nom.  Bell 
Atlantic  Tel.  Cos.  v.  FCC.  24  F.3d  1441 
(1994);  Competition  in  the  Interstate 
Interexchange  Marketplace 
Memorandum  Opinion  nnd  Order  on 
Reconsideration.  57  FR  20206  (May  12, 
1992)  ("&«sh  look"  in  context  of  800 
bundling  with  interexchange  offerings); 
Amendment  of  the  Commission 's  Rules 
Relative  to  Allocation  of  the  849-651/ 
894-896  MHz  Bands  Memorandum 
Opinion  and  Order  on  Reconsideration. 
56  FR  37853  (August  9, 1991)  ("fresh 
look"  requirements  imposed  in  context 
of  air-ground  radiotelephone  service  as 
condition  of  grant  of  Title  HI  license). 

5.  Bill  and  Keep 

a.  Background 

729.  Local  Competition  NPRM.  In  the 
NPRM,  we  defined  biil-and-keep 
arrangements  as  those  in  which  neither 
of  two  interconnecting  networks  charges 
the  other  network  for  terminating  traffic 
that  originated  on  the  other  network. 
Instead,  each  network  recovers  from  its 
own  end  users  the  cost  of  both 
originating  traffic  delivered  to  the  other 
network  and  terminating  traffic  received 
from  the  other  network.  A  bill-and-keep    ■ 
approach  for  termination  of  traffic  does 


■ 
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not,  howeveiv  preclude  a  positive  flat- 
rated  charge  for  transport  of  traffic 
between  carriers'  networks. 

730.  We  sought  comment  on  what 
guidance  we  should  give  state 
commissions  regarding  the  use  of  bill- 
and-keep  arrtngements  in  arbitrated 
interconnection  arrangements.  We 
sought  comment  on  whether  section 
252(d}{2)(B)(ii)  specifically  authorizes 
states  to  impose  bill-and-keep 
arrangement)  in  the  arbitration  process, 
at  least  when  certain  conditions  are  met 
We  also  sou^t  comment  on  whether  we 
should  interpret  the  statute  as  placing 
any  limits  orj  the  circumstances  in 
which  states  may  adopt  bill-and-keep 
arrangements.  We  also  asked  for 
comment  on  the  meaning  of  the 
statutory  description  of  bill-and-keep 
arrangement^  as  "arrangements  that 
waive  mutual  recovery."  In  addition,  we 
sought  comment  on  whether  there  are 
any  drciunstfances  in  which  the  statute 
requires  stat^  to  estabUsh  bill-and-keep 
arrangement). 

731.  LEC-CMRS  Interconnection 
NPRM.  In  th«  LEC-CMRS 
InterconnectU)n  NPRM.  we  proposed 
bill  and  keep!  as  an  interim  arrangement. 
LEC-CMRS  IMerconnection  NPRM.  61 
FR  3644  (February  1,  1996).  We  noted 
there  that  proponents  have  argued  that 
bill-and-keed  would  be  economically 
efficient  if  either  of  two  conditions  are 
met:  (1)  trafff:  flows  between  competing 
LECs  are  balanced;  or  (2)  the  per-unit 
cost  of  interopnnection  is  de  minimis. 
We,  therefor^,  address  whether  interim 
bill-and-keefi  arrangements  for  LEC- 
CMRS  traffic,  should  be  imposed. 

b.  Discussior 

732.  As  an  additional  option  for 
reciprocal  copnpensation  arrangements 
for  termination  services,  we  conclude 
that  state  commissions  may  impose  bill- 
and-keep  arrangements  if  neither  carrier 
has  rebutted  {the  presumption  of 
symmetrical  rates  and  if  the  volume  erf 
terminating  traffic  that  originates  on  one 
network  and{  terminates  on  another 
network  is  ai>proximately  equal  to  the 
volume  of  terminating  traffic  flowing  in 
the  opposite  direction,  and  is  expected 
to  remain  so<  as  defined  below.  We 
disagree  wit^  commenters  who  contend 
that  the  Conimission  and  states  do  not 
have  the  authority  to  mandate  bill-and- 
keep  arrangements  imder  any 
circumstances.  Section  252(d)(2)(B)(i) 
provides  tha^  the  definition  of  what  may 
be  considered  "just  and  reasonable" 
terms  and  conditions  for  reciprocal 
compensation  "shall  not  be  construed  to 
preclude  arrangements  that  afford 
mutual  recovery  (such  as  bill-and-keep 
arrangements)."  We  conclude  that 
section  252(d)(2)  would  be  superfluous 


if  bill-and-keep  arrangements  were 
hmited  to  negotiated  agreements, 
because  none  of  the  standards  in  section 
252(d)  apply  to  voluntarily-negotiated 
agreements.  Therefore,  it  is  clear  that 
bill-and-keep  arrangements  may  be 
imposed  in  the  context  of  the  arbitration 
process  for  termination  of  traffic,  at  least 
in  some  circumstances. 

733.  Section  252(d)(2)(A)(i)  provides 
that  to  be  just  and  reasonable,  reciprocal 
compensation  must  "provide  for  the 
mutual  and  reciprocal  recovery  by  each 
carrier  of  costs  associated  with  transport 
and  termination."  In  general,  we  find 
that  carriers  incur  costs  in  terminating 
traffic  that  are  not  de  minimis,  and 
consequently,  bill-and-keep 
arrangements  that  lack  any  provisions 
for  compensation  do  not  provide  for 
recovery  of  costs.  In  addition,  as  long  as 
the  cost  of  terminating  traffic  is  poisitive. 
bill-and-keep  arrangements  are  not 
economically  efficient  because  they 
distort  carriers'  incentives,  encouraging 
them  to  overuse  competing  carriers' 
termination  facilities  by  seeking 
customers  that  primarily  originate 
traffic.  On  the  other  hand,  when  states 
impose  symmetrical  rates  for  the 
termination  of  traffic,  payments  from 
one  carrier  to  the  other  can  be  expected 
to  be  offset  by  payments  in  the  opposite 
direction  when  traffic  from  one  network 
to  the  other  is  approximately  balanced 
with  the  traffic  flowing  in  the  opposite 
-direction.  In  such  circumstances,  bill- 
and-keep  arrangements  may  minimize 
administrative  burdens  and  transaction 
costs.  We  find  that,  in  certain 
circumstances,  the  advantages  of  bill- 
and-keep  arrangements  outweigh  the 
disadvantages,  but  no  party  has 
convincingly  explained  why,  in  such 
circumstances,  parties  themselves 
would  not  agree  to  bill-and-keep 
arrangements.  We  are  mindful,  however, 
that  negotiations  may  fail  for  a  variety 
of  reasons.  We  conclude,  therefore,  that 
states  may  impose  bill-and-keep 
arrangements  if  traffic  is  roughly 
balanced  in  the  two  direction^and 
neither  carrier  has  rebutted  the 
presumption  of  symmetrical  rates. 

734.  We  further  conclude  that  states 
may  adopt  specific  thresholds  for 
determining  when  traffic  is  roughly 
balanced.  If  state  commissions  impose 
bill-and-keep  arrangements,  those 
arrangements  must  either  include 
provisions  that  impose  compensation 
obligations  if  traffic  becomes' 
significantly  out  of  balance  or  permit 
any  party  to  request  that  the  state 
commission  impose  such  compensation 
obligations  based  on  a  showing  that  the 
traffic  flows  are  inconsistent  with  the 
threshold  adopted  by  the  state.  For 
example,  the  Michigan  Commission 


adopted  a  five  percent  threshold  for  the 
difference  between  the  traffic  flows  in 
the  two  directions.  States  may,  however, 
also  apply  a  general  presiunption  that 
traffic  between  carriers  is  balanced  and 
is  likely  to  remain  so.  In  that  case,  a 
party  asserting  imbalanced  traffic 
arrangements  must  prove  to  the  state 
commission  that  such  imbalance  exists. 
Under  such  a  presumption,  bill-and- 
keep  arrangements  would  be  justified 
unless  a  carrier  seeking  to  rebut  this 
presiunption  satisfies  its  burden  of 
proof.  We  also  find  that  states  that  have 
adopted  bill-and-keep  arrangements 
prior  to  the  date  that  this  order  becomes 
effiective,  either  in  arbitration  or 
rulemaking  proceedings,  may  retain 
such  arrangements,  unless  a  party 
proves  to  the  state  conunission  that 
traffic  is  not  roughly  balanced.  In  that 
case,  the  state  commission  is  to 
determine  the  transport  and  termination 
rates  based  either  on  the  forward- 
looking  economic  cost-based 
methodology  or  consistent  with  the 
default  proxies  in  this  order.  Finally,  we 
observe  that  carriers  have  an  incentive 
to  agree  to  bill-and-keep  arrangements  if 
it  is  economically  efficient  to  do  so,  and 
that  nothing  in  the  Act  prevents  parties 
from  agreeing  to  bill-and-keep 
arrangements  even  if  a  state  declines  to 
mandate  such  arrangements.  For 
example,  we  note  that  Time  Warner/ 
BellSouth  interconnection  agreement 
provides  for  a  bill-and-keep 
arrangement  based  on  a  "roughly 
balanced  traffic"  concept. 

735.  In  determining  whether  traffic  is 
balanced,  we  find  that  precise  traffic 
measurement  is  not  necessary.  It  is 
sufficient  to  use  approximations  based 
on  samples  and  studies  comparable  to 
reports  on  percentages  of  interstate  use 
often  used  for  access  charge  billing. 
Such  an  approach  is  likely  to  reduce 
implementation  costs  and  complexities. 
Alternatively,  state  commissions  may 
require  that  traffic  flowing  in  the  two 
directions  be  measured  as  accurately  as 
possible  during  some  defined  period  of 
time,  which  may  commence  no  later 
than  six  months  after  an  interconnection 
arrangement  goes  into  effect.  All 
affected  carriers  are  required  to 
cooperate  with  the  state  commission  in 
implementing  this  measurement.  A  state 
commission  that  adopts  a  traffic  flow 
measurement  approach  may  adopt  a 
"true-up"  mechanism  to  ensure  that  no 
carrier  is  disadvantaged  by  an  interim 
rate  that  differs  from  the  rate  estabUshed 
once  such  a  measurement  is  undertaken. 
Finally,  state  commissions  may  require 
that  local  traffic  and  access  traffic  be 
carried  on  separate  trunk  groups  if  they 
deem  such  measures  to  be  necessary  to 
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ensure  accurate  measurement  and 
billing. 

736.  We  have  considered  the 
economic  impact  of  our  rules  in  this 
section  on  small  incumbent  LECs.  For 
example,  RTC  argues  that  bill-and-keep 
arrangements  fail  to  adequately  deal 
with  each  carrier's  costs.  In  addition  to 
basing  reciprocal  compensation  on  the 
incumbent  LECs  costs,  we  believe  that 
by  allowing  carriers  to  rebut  a 
presumption  of  balanced  traffic 
volumes,  the  concern  that  bill-and-keep 
arrangements  fail  to  adequately  deal 
with  each  carrier's  costs  are  addressed. 
We  also  note  that  certain  small 
incumbent  LECs  are  not  subject  to  our 
rules  imder  section  251(f)(1)  of  the  1996 
Act,  unless  otherwise  determined  by  a 
state  commission,  and  certain  other 
small  inciunbent  LECs  may  seek  relief 
from  their  state  commissions  from  our 
rules  under  section  251(f)(2)  of  the  1996 
Act. 

737.  We  disagree  with  commenters 
that  argue  that  mandating  bill-and-keep 
arrangements  in  these  circumstances 
violates  the  taking  clause  of  Fifth 
Amendment.  We  reject  BellSouth's 
argument  that  mandating  bill-and-keep 
mechanisms  would  constitute  a 
physical  intrusion  of  LEC  property.  As 
NCTA  observes,  bill-and-keep 
arrangements  are  not  a  "physical 
occupation"  of  incumbent  LEC  property 
and  thus  per  se  takings  cases  are 
irrelevant.  See  Loretto  v.  Telepromter 
Manhattan  CATVCorp.,  458  U.S.  419, 
426  (1982);  Lucas  v.  South  Carolina 
Coastal  Council.  112  S.Ct.  2886,  2893 
(1992).  We  also  reject  arguments  that  the 
bill-and-keep  arrangements  we  adopt 
here  would  not  adequately  compensate 
incumbent  LECs  for  transport  and 
termination.  As  Congress  recognized, 
bill-and-keep  arrangements  allow  each 
carrier  compensation  "in-kind"  in  the 
form  of  access  to  the  other  carrier's 
network.  Therefore,  the  type  of  bill-and- 
keep  arrangements  that  we  have 
permitted  states  to  adopt  are  not 
unconstitutionally  confiscatory. 

738.  Commenters  in  the  LEC-CMRS 
Interconnection  NPRM  assert  that  the 
estimated  per  minute  cost  of  LEC 
termination  ranges  from  0.2  to  1.3  cents, 
and  most  of  the  estimates  are  clustered 
near  the  lower  end  of  this  range.  These 
estimates  are  based  primarily  on 
interconnection  at  a  LEC  end  office, 
while  most  interconnections  occur  at 
tandem  offices  where  LECs'  costs  of  call 
completion  are  higher  than  terminations 
routed  directly  through  the  end  office 
switch.  Moreover,  the  record  contains 
no  estimates  of  the  cost  of  CMRS 
termination.  That  cost  is  generally 
considered  to  be  greater  than  the  cost  of 
LEC  termination;  but  only  one  oral,  ex 


parte  estimate  of  CMRS  cost  has  been 
ofiiered:  2.25  to  A.O  cents  per  minute. 
Further,  there  is  no  showing  that  the 
transaction  coists  of  measuring  traffic 
flows  and  making  net  payments  would 
be  so  high  that  a  bill-and-keep  regime 
would  be  more  efficient.  Moreover,  no 
party  has  demonstrated  that  aggregate 
cost  flows  between  interconnecting 
LECs  and  CMRS  providers  are  in 
balance. 

739.  In  light  of  the  overall  transport 
and  terminadon  policy  we  are  adopting, 
we  do  not  adopt  the  interim  bill  and 
keep  arrangement  tentatively  proposed 
in  the  LEC-CMRS  Interconnection 
NPRM.  Notwithstanding  our 
conclusions  about  bill  and  keep  above, 
under  which  states  may  rule  on  bill  and 
keep  for  particular  pairs  of  firms  based 
on  the  circumstances  prevailing 
between  them,  we  conclude  that  we  are 
correct  in  not  adopting  bill  and  keep  as 
a  single,  nationwide  policy  that  would 
govern  all  LEC-CMRS  transport  and 
termination  of  traffic.  Thus,  we  reject 
our  tentative  conclusion  in  the  LEC- 
CMRS  Interconnection  NPRM.  We 
expect,  however,  that  when  it  is 
economically  efficient  to  do  so,  parties 
will  adopt  bill  and  keep  arrangements  in 
the  negotiation  process.  Also,  as 
described  above,  a  state  commission 
may  impose  bill-and-keep  arrangements 
with  respect  to  CMRS-LEC  traffic  when 
it  finds  that  traffic  is  roughly  balanced 
and  is  expected  to  remain  so. 

B.  Access  to  Rights  of  Way 

1.  Overview 

740.  Section  251(b)(4)  imposes  upon 
each  LEC  the  "duty  to  afford  access  to 
the  poles,  ducts,  conduits,  and  rights-of- 
way  of  such  carrier  to  competing 
providers  of  telecommunications 
services  on  rates,  terms,  and  conditions 
that  are  consistent  with  section  224." 
The  access  provisions  of  section  224,  as 
amended  by  the  1996  Act,  differ  bom 
the  requirements  of  section  251(b)(4) 
with  respect  to  both  the  entities 
required  to  grant  access  and  the  entities 
that  may  demand  access.  Section 
224(f)(1)  imposes  upon  all  utiUties, 
including  LECs,  the  duty  to  "provide  a 
cable  television  system  or  any 
telecommunications  carrier  with 
nondiscriminatory  access  to  any  pole, 
duct,  conduit,  or  right-of-way  owned  or 
controlled  by  it."  For  purposes  of 
section  224,  the  term 
"telecommunications  carrier"  excludes 
any  incumbent  LEC  as  that  term  is 
defined  in  section  251(h). 

741.  In  the  NHIM,  we  sought 
comment  on  various  aspects  of  this 
access  requirement,  as  well  as  on 
section  224(f)(2)  which  creates  the 


following  limited  exception  to  the 
obligations  of  section  224(f)(1): 

Notwidutanding  paragraph  (1),  a  utility 
providing  electric  service  may  deny  a  cable 
television  system  or  any  telecommunications 
carrier  access  to  its  poles,  ducts,  conduits,  or 
rights-of-way,  on  a  non-discriminatory  basis 
where  there  is  insufficient  capacity  and  for 
reasons  of  safety,  reliability  and  generally 
applicable  engineering  purposes. 

742.  Additionally,  we  sought 
comment  on  section  224(h),  which 
provides: 

Whenever  the  owner  of  a  pole,  duct, 
conduit,  or  right-of-way  intends  to  modify  or 
alter  such  pole,  duct,  conduit,  or  right-of- 
way,  the  owner  shall  provide  written 
notification  of  such  action  to  any  entity  that 
has  obtained  an  attachment  to  such  conduit 
or  right-of-way  so  that  such  entity  may  have 
a  reasonable  opportimity  to  add  to  or  modify 
its  existing  attachment.  Any  entity  that  adds 
to  or  modifies  its  existing  attachment  after 
receiving  such  notification  shall  bear  a 
proportionate  share  of  the  costs  incurred  by 
the  owner  in  making  such  pole,  duct, 
conduit,  or  right-of-way  accessible. 

743.  In  this  Order,  we  establish  rules 
implementing  these  provisions.  Based 
on  the  comments  received  and  the  plain 
language  of  the  statute,  and  in 
furtherance  of  our  original  mandate  to 
institute  an  expeditious  procedure  for 
determining  just  and  reasonable  pole 
attachment  rates  with  a  minimiun  of 
administrative  costs  and  consistent  with 
fair  and  efficient  regulation,  we  adopt 
herein  a  program  for  nondiscriminatory 
access  to  poles,  ducts,  conduits  and 
rights-of-way.  This  Order  includes 
several  specific  rules  as  well  as  a 
niunber  of  more  general  guidelines  that 
are  designed  to  give  parties  flexibility  to 
reach  agreements  on  access  to  utility- 
controlled  poles,  ducts,  conduits,  and 
rights-of-way,  without  the  need  for 
regulatory  intervention.  We  provide  for 
expedited  dispute  resolution  when  good 
faith  negotiations  fail,  and  we  establish 
requirements  concerning  modifications 
to  pole  attachments  and  the  allocation 
of  the  cost  of  such  modifications.  We 
also  explain  the  division  of 
responsibility  between  federal  and  state 
regulation  envisioned  by  the  1996  Act. 

2.  Section  224(f):  Non-Discriminatory 
Access 

a.  Background 

744.  Pursuant  to  section  224(f)(1).  a 
utility  must  grant  telecommunications 
carriers  and  cable  operators 
nondiscriminatory  access  to  all  poles, 
ducts,  conduits,  and  rights-of-way 
owned  or  controlled  by  the  utility.  This 
directive  seeks  to  ensure  that  no  party 
can  use  its  control  of  the  enumerated 
facilities  and  property  to  impede, 
inadvertently  or  otherwise,  the 
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installation  and  maintenance  of 
telecommunlcBtions  and  cable 
equipment  by  those  seeking  to  compete 
in  those  fields.  Section  224(f)(1)  appears 
to  mandate  access  every  time  a 
telecommunioBtions  carrier  or  cable 
operator  seeks  access  to  the  utility 
facilities  or  property  identified  in  that 
section,  with  i  limited  exception 
allowing  electric  utilities  to  deny  access 
"where  there  is  insufficient  capacity 
and  for  reasons  of  safety,  reUability  and 
generally  appKcable  engineering 
purposes."  While  Congress  recc^nized 
the  legitimate  interests  of  utilities  in 
protecting  and  promoting  the  safety  and 
reliability  of  their  core  services,  on 
balance  we  believe  section  224(f) 
reflects  Congress'  determination  that 
utilities  generally  must  accommodate 
requests  for  access  by 
telecommunications  carriers  and  cable 
operators. 

b.  Discussion 

(1)  Generally 

745.  We  codclude  that  the 
reasonableness  of  particular  conditions 
of  access  imposed  by  a  utility  should  be 
resolved  on  a  case-specific  basis.  We 
disc\iss  below  the  fonim  for  such 
resolutions.  Tfie  record  makes  clear  that 
there  are  simply  too  many  variables  to 
permit  any  other  approach  with  respect 
to  access  to  the  millions  of  utility  poles 
and  untold  miles  of  conduit  in  the 
nation.  The  bsoader  access  mandated  by 
the  Act,  in  coajunction  with  the 
reasonableness  variables  mentioned 
here,  will  likely  increase  the  niunber  of 
disputes  over  access.  In  turn,  this  may 
cause  small  incumbent  LECs  and  small 
entities  to  incur  the  need  for  additional 
resources  to  evaluate,  process,  and 
resolve  such  disputes,  as  well  as  to 
make  poles  and  conduits  physically 
accessible.  We  will  not  enimierate  a 
comprehensive  regime  of  specific  rules, 
but  instead  establish  a  few  rules 
supplemented  by  certain  guidelines  and 
presumptions  that  we  believe  will 
facilitate  the  negotiation  and  mutual 
performance  of  fair,  pro-competitive 
access  agreements.  We  will  monitor  the 
effect  of  this  approach  and  propose 
more  specific  rules  at  a  later  date  if 
reasonably  necessary  to  fadhtate  access 
and  the  development  of  competition  in 
telecommunications  and  cable  services. 
We  believe  that  the  rules,.guidelines 
and  presumptions  established  herein 
strike  the  appropriate  balance  between 
the  need  for  uniformity,  on  the  one 
hand,  and  the  need  for  flexibility,  on  the 
other,  which  should  minimize  the 
regulatory  buldens  and  economic 
impact  for  both  small  entities  and  small 
incumbent  LBCs. 


746.  We  also  address  the  impact  on 
small  incumbent  LECs.  ^or  example,  the 
Rural  Telephone  Coalition  opposes 
adoption  of  sweeping  aationu  rules 
because  local  circumstances  will  be 
relevant  to  disputes  over  access  to  poles 
or  rights-of-way.  We  have  considered 
the  economic  impact  of  our  rules  in  this 
section  on  small  inciunbent  LECs.  For 
example,  we  have  adopted  a  flexible 
regulatory  approach  to  pole  attachment 
disputes  that  ensures  consideration  of 
local  conditions  and  circumstances. 

747.  Our  determination  not  to 
prescribe  niunerous  specific  rules  is 
supported  by  acknowledgements  in  the 
relevant  national  industry  codes  that  no 
single  set  of  rules  can  take  into  account 
all  of  the  issues  that  can  arise  in  the 
context  of  a  single  installation  or 
attachment.  The  NESC,  one  of  the 
national  codes  that  virtually  all 
commenters  regard  as  containing 
reasonable  attachment  requirements, 
contains  thousands  of  rules  and  dozens 
of  tables  and  figiues.  all  designed  to 
ensiue  "the  practical  safeguarding  of 
persons  during  the  installation, 
operation,  or  maintenance  of  electric 
supply  and  communication  lines  and 
associated  equipment." 

748.  For  example,  with  respect  to 
overhead  wires,  the  NESC  contains  64 
pages  of  rules  dictating  minimum 
"clearances,"  i.e.,  the  minimum 
separations  between  a  particular  wire, 
cable,  or  other  piece  of  eqmpment  and 
other  wires,  cables,  equipment, 
structures,  and  property.  A  short  list  of 
only  a  few  of  the  variables  in  that 
discussion  includes:  the  type  of  wire  or 
equipment  in  question;  the  type  of 
current  being  transmitted;  the  nature  of 
the  structiue  supporting  the  wires;  the 
proximity  and  natiue  of  other 
equipment  and  structures;  the 
temperature  of  the  conducting  element; 
and  the  use  of  the  land  below  the  wires. 
These  separation  requirements  dictate 
the  required  distances  between  various 
wires  and  other  transmission  and 
distribution  equipment,  as  well  as 
distances  between  such  equipment  and 
other  objects  that  are  not  a  part  of  the 
transmission  and  distribution  network. 
Prescribed  separations  between  wires 
will  vary  between  the  point  at  which 
wires  are  attached  to  a  pole  and  at  mid- 
points between  poles,  with  the  latter 
separations  dictated  by  the  predicted 
amount  of  sag  that  the  wires  will 
experience.  The  amount  of  sag  will  itself 
depend  upon  additional  variables. 
Changing  just  one  variable  can  radically 
alter  the  separation  requirements.  Other 
rules  dictate:  electrical  loading 
requirements  that  vary  depending  upon 
wind  and  ice  conditions  and  the 
predicted  sag  of  the  lines  being 


installed;  structural  strength 
requirements  that  vary  depending  upon 
the  amoimt  and  type  of  installations  and 
the  nature  of  the  supporting  structure; 
and  line  insulation  requirements.  A 
wholly  separate  and  equally  extensive 
array  of  rules  apply  to  imderground 
lines. 

749.  Despite  this  specificity,  the 
introduction  to  the  NESC  states  thattbe 
code  "is  not  intended  as  a  design 
specification  or  an  instruction  manual." 
Indeed,  utilities  typically  impose 
requirements  more  stringent  than  those 
prescribed  by  NESC  and  other  industry 
codes.  In  some  cases  stricter 
requirements  and  restrictions  are 
dictated  by  federal,  state,  or  local  law.     - 
Potentially  applicable  federal 
regulations  include  rules  promulgated 
by  the  Federal  Energy  Regulatory 
Commission  ("FERC")  and  by  the 
Occupational  Safety  and  Health 
Administration  ("OSHA").  Various 
restrictions  can  apply  at  the  state  level 
as  well.  Some  load  requirements 
governing  zoning,  aesthetics,  or  road 
clearances  impose  more  stringent  or 
more  specific  requirements  than  those 
of  the  national  industry  codes  or  of 
federal  or  state  law. 

750.  In  addition  to  operating  under 
federal,  state,  and  local  requirements,  a 
utility  normally  will  have  its  own 
operating  standards  that  dictate 
conditions  of  access.  Utilities  have 
developed' their  own  individual 
standards  and  incorporated  them  into 
pole  attachment  agreements  because 
industry-wide  standards  and  applicable 
legal  leqiiirements  are  too  general  to 
take  into  accoimt  all  of  the  variables  that 
can  arise.  A  utility's  individual 
standards  cover  not  simply  its  policy 
with  respect  to  attachments,  but  all 
aspects  of  its  business.  Standards  vary 
between  companies  and  across  different 
regions  of  the  country  based  on  the 
experiences  of  each  utility  and  on  local 
conditions.  As  Duquesne  notes,  the 
provision  of  electricity  is  the  result  of 
varied  engineering  factors  that  continue 
to  evolve.  Because  there  is  no  fixed 
manner  in  which  to  provide  electricity, 
there  is  no  way  to  develop  an 
exhaustive  list  of  specific  safety  and 
reliability  standards.  In  addition, 
increasing  competition  in  the  provision 
of  electricity  is  forcing  electric  utilities 
to  engineer  their  systems  more 
precisely,  in  a  way  that  is  tailored  to 
meet  the  specific  needs  of  the  electric 
company  and  its  customers.  As  a  result, 
each  utility  has  developed  its  avfn 
internal  operating  standards  to  suit  its 
individual  needs  and  experiences. 

751.  The  record  contams  numerous 
factora  that  may  vary  from  region  to 
region,  necessitating  different  operating 
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procedures  particularly  with  respect  to 
attachments.  Extreme  temperatures,  ice 
and  snow  accumulation,  wind,  and 
other  weather  conditions  all  affect  a 
utility's  safety  and  engineering 
practices.  In  some  instances,  machinery 
used  by  local  industries  requires  higher 
than  normal  clearances.  Particular 
utility  work  methods  and  equipment 
may  require  specific  separations 
between  attachments  and  may  restrict 
the  height  of  the  poles  that  a  utility  will 
use.  The  installation  and  maintenance 
of  underground  facilities  raise  distinct 
safety  and  reliability  concerns.  It  is 
important  that  such  variables  be  taken 
into  account  when  drafting  pole 
attachment  agreements  and  considering 
an  individual  attachment  request.  The 
number  of  variables  makes  it  impossible 
to  identify  and  account  for  them  all  for 
purposes  of  prescribing  uniform 
standards  and  requirements.  Universally 
accepted  codes  such  as  the  NESC  do  not 
attempt  to  prescribe  specific 
requirements  appUcable  to  each 
attachment  request  and  neither  shall  we. 

752.  We  are  sensitive  to  concerns  of 
cable  operators  and  telecommunications 
carriers  regarding  utility-imposed 
restrictions  that  could  be  used 
unreasonably  to  prevent  access.  We  note 
in  particular  that  a  utility  that  itself  is 
engaged  in  video  programming  or 
telecommunications  services  has  the 
ability  and  the  incentive  to  use  its 
control  over  distribution  facilities  to  its 
own  competitive  advantage.  A  number 
of  utilities  have  obtained,  or  are  seeking, 
the  right  and  ability  to  provide 
telecommunications  or  video 
programming  services.  We  agree, 
however,  with  Duquesne  that  the  best 
safeguard  is  not  the  adoption  of  a 
comprehensive  set  of  substantive 
engineering  standards,  but  the 
establishment  of  procediu^s  that  will 
require  utilities  to  justify  any  conditions 
they  place  on  access.  These  procediu«s 
are  outlined  in  section  E  below.  In  the 
next  two  sections,  we  set  forth  rules  of 
general  applicability  and  broader 
guidelines  relating  to  specific  issues  that 
are  intended  to  govern  access 
negotiations  between  the  parties. 

(2)  Specific  Rules 

753.  We  establish  five  rules  of  general 
applicability.  First,  in  evaluating  a 
request  for  access,  a  utility  may 
continue  to  rely  on  such  codes  as  the 
NESC  to  prescribe  standards  with 
respect  to  capacity,  safety,  reliability, 
and  general  engineering  principles.  We 
have  no  reason  to  question  the 
reasonableness  of  the  virtually 
unanimous  judgment  of  the 
commenters,  many  of  whom  have 
otherwise  diverse  and  confiicting 


interests,  in  this  regard.  Utilities  may 
incorporate  such  standards  into  their 
pole  attachment  agreements  in 
accordance  with  section  224(f)(2).  Other 
industry  codes  also  will  be  presumed 
reasonable  if  shown  to  be  widely- 
accepted  objective  guides  for  the 
installation  and  maintenance  of 
electrical  and  communications  facilities. 

754.  Second,  federal  requirements, 
such  as  those  imposed  by  FERC  and 
OSHA,  will  continue  to  apply  to 
utilities  to  the  extent  such  requirements 
affect  requests  for  attachments  to  utility 
facilities  under  section  224(f)(1).  We  see 
no  reason  to  supplant  or  modify 
applicable  federal  regulations 
promulgated  by  FERC.  OSHA,  or  other 
federal  agencies  acting  in  accordance 
with  their  lawful  authority. 

755.  Third,  we  will  consider  state  and 
local  requirements  affecting  pole 
attachments.  We  note  that  section 
224(c)(1)  provides: 

Nothing  in  this  section  shall  be  construed 
to  apply  to,  or  to  give  the  Commission 
jurisdiction  with  respect  to  rates,  temis  and 
conditions,  or  access  to  poles,  ducts, 
conduits,  and  rights-of-way  as  provided  in 
subsection  (f),  for  pole  attachments  in  any 
case  where  such  matters  are  regulated  by  the 
State. 

756.  In  a  separate  section  we  discuss 
the  authority  of  a  state  to  preempt 
federal  regulation  of  pole  attachments. 
For  present  purposes,  we  conclude  that 
state  and  local  requirements  affecting 
attachments  are  entitled  to  deference 
even  if  the  state  has  not  sought  to 
preempt  federal  regulations  under 
section  224(c).  The  1996  Act  increased 
significantly  the  Commission's  role  with 
respect  to  attachments  by  creating 
federal  access  rights  and  obligations, 
which  for  decades  had  been  the  subject 
of  state  and  local  regulation.  Such 
regulations  often  relate  to  matters  of 
local  concern  that  are  within  the 
knowledge  of  local  authorities  and  are 
not  addressed  by  standard  codes  such  as 
the  NESC.  We  do  not  believe  that 
regulations  of  this  sort  necessarily 
conflict  with  the  scheme  established  in 
this  Order.  More  specifically,  we  see 
nothing  in  the  statute  or  in  the  record 
that  compels  us  to  preempt  such  local 
regulations  as  a  matter  of  course. 
Regulated  entities  and  other  interested 
parties  are  familiar  with  existing  state 
and  local  requirements  and  have 
adopted  operating  procedures  and 
practices  in  reliance  on  those 
requirements.  We  believe  it  would  be 
unduly  disruptive  to  invalidate 
summarily  all  such  local  requirements. 
We  thus  agree  with  commenters  who 
suggest  that  such  state  and  local 
requirements  should  be  presumed 
reasonable.  Thus,  even  where  a  state  has 


not  asserted  preemptive  authority  in 
accordance  with  section  224(c),  state 
and  local  requirements  affiacting  pole 
attachments  remain  applicable,  unless  a 
complainant  can  show  a  direct  conflict 
with  federal  policy.  Where  a  local 
requirement  directly  conflicts  with  a 
rule  or  guideline  we  adopt  herein,  our  . 
rules  will  prevail.  We  note  that  a 
standard  prescribed  by  the  NESC  is  not 
a  specific  Commission  rule,  and 
therefore  a  state  requirement  that  is 
more  restrictive  than  the  corresponding 
NESC  standard  may  still  apply. 

757.  It  is  important  to  note  that  the 
discretion  of  state  and  local  authorities 
to  regulate  in  the  area  of  pole 
attachments  is  tempered  by  section  253. 
which  invalidates  all  state  or  local  legal 
requirements  that  "prohibit  or  have  the 
effect  of  prohibiting  the  ability  of  any 
entity  to  provide  any  interstate  or 
intrastate  telecommimications  service." 
This  restriction  does  not  prohibit  a  state 
from  imposing  "on  a  competitively 
neutral  basis  and  consistent  with 
section  254,  requirements  necessary  to 
preserve  and  advance  universal  service, 
protect  the  public  safety  and  welfare, 
ensure  the  continued  quality  of 
telecommunications  services,  and 
safeguard  the  rights  of  consumers."  In 
addition,  section  253  specifically 
recognizes  the  authority  of  state  and 
local  governments  to  manage  public 
rights-of-way  and  to  require  fair  and 
reasonable  compensation  for  the  use  of 
such  rights-of-way. 

758.  Fourth,  where  access  is 
mandated,  the  rates,  terms,  and 
conditions  of  access  must  be  uniformly 
applied  to  all  telecommunications 
carriers  and  cable  operators  that  have  or 
seek  access.  Except  as  specifically 
provided  herein,  the  utility  must  charge 
all  parties  an  attachment  rate  that  does 
not  exceed  the  maximum  amount 
permitted  by  the  formula  we  have 
devised  for  such  use,  and  that  we  will 
revise  from  time  to  time  as  necessary. 
Other  terms  and  conditions  also  must  be 
applied  on  a  nondiscriminatory  basis. 

759.  Fifth,  except  as  specifically  noted 
below,  a  utility  may  not  favor  itself  over 
other  parties  with  respect  to  the 
provision  of  telecommunications  or 
video  programming  services.  We 
interpret  the  statutory  requirement  of 
nondiscriminatory  access  as  compelling 
this  result,  particularly  when  read  in  the 
context  of  other  provisions  of  the 
statute.  This  element  of 
nondiscrimination  is  evident  in  section 
224(g),  which  requires  a  utility  to 
impute  to  itself  or  to  its  afiiliate  the  pole 
attachment  rate  such  entity  would  be 
charged  were  it  a  non-affiliated  entity. 
Further,  we  believe  it  unlikely  that 
Congress  intended  to  allow  an 
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inaunbent  L^  to  favor  itself  over  its 
competitors  ♦ith  respect  to  attachments 
to  the  inciunkent  LEC's  facilities,  given 
that  section  324(a)(5]  has  just  the 
opposite  effect  in  that  it  operates  to 
preclude  the  incumbent  LEG  from 
obtaining  acoBss  to  the  facilities  of  other 
LECs.  A  utility  will  be  able  to 
discriminate  fn  favor  of  itself  with 
respect  to  thel  provision  of 
telecommunications  or  cable  services 
only  as  expressly  provided  herein. 

760.  Aside  ^m  the  conditions 
described  abdve,  we  will  not  adopt 
specific  rules  to  determine  when  access 
may  be  denied  because  of  capacity, 
safety,  reliability,  or  engineering 
concerns,  hi  Addition,  we  reject  the 
contention  oJsome  utilities  that  they  are 
the  primary  airbiters  of  such  concerns,  or 
that  their  determinations  should  be 
presumed  reasonable.  We  recognize  that 
the  public  welfare  depends  upon  safe 
and  reliable  provision  of  utility  services, 
yet  we  also  note  that  the  1996  Act 
reinforces  the  vital  role  of 
telecommunifcations  and  cable  services. 
As  noted  above,  section  224(f)(1)  in 
particular  reflects  Congress'  intention 
that  utilities  iiust  be  prepared  to 
accommodate  requests  for  attachments 
by  telecommunications  carriers  and 
cable  operators. 

(3)  Guideline  i  Governing  Certain  Issues 

761.  bi  adqition  to  the  rules 
articulated  above,  we  will  estabUsh 
guidelines  ccticeming  particular  issues 
that  have  bee|i  raised  in  this  proceeding. 
These  guidelines  are  intended  to 
provide  general  ground  rules  upon 
which  we  ex|>ect  the  parties  to  be  able 
to  implement  pro-competitive 
attachment  polices  and  procediues 
through  arms- length  negotiations,  rather 
than  having  tp  rely  on  multiple 
adjudications  by  the  Commission  in 
response  to  complaints  or  by  other 
forums.  We  do  not  discuss  herein  every 
issue  raised  ip  the  comments.  Rather, 
we  discuss  ooly  major  issues  that  we 
believe  will  ^se  often.  Issues  not 
discussed  herein  may  be  important  in  a 
particular  case,  but  are  not  susceptible 
to  any  general  observation  or 
presumptioui 

762.  We  nqte  that  a  utility's  obligation 
to  permit  access  under  section  224(f) 
does  not  depend  upon  the  execution  of 
a  formal  written  attachment  agreement 
with  the  party  seeking  access.  We 
understand  that  such  agreements  are  the 
norm  and  entourage  their  continued 
use,  subject  to  the  requirements  of 
section  224.  Complaint  or  arbitration 
procedures  will,  of  course,  be  available 


when  parties 
agreements 


are  unable  to  negotiate 


(a)  Capacity  Expansions 

763.  When  a  utility  cannot 
accommodate  a  request  for  access 
because  the  fecility  in  question  has  no 
available  space,  it  often  must  modify  the 
facility  to  increase  its  capacity.  In  some 
cases,  a  request  for  access  can  be 
accommodated  by  rearranging  existing 
facilities  to  make  room  for  a  new 
attachment.  Another  method  of 
maximizing  useable  capacity  is  to 
permit  "overlashing,"  by  which  a  new 
cable  is  wrapped  around  an  existing 
wire,  rather  than  being  strung 
separately.  A  utility  pole  filled  to 
capacity  often  can  be  replaced  ivith  a 
taller  pole.  New  underground 
installations  can  be  accommodated  by 
the  installation  of  new  duct,  including 
subducts  that  divide  a  standard  duct 
into  four  separate,  smaller  ducts.  Cable 
companies  and  others  contend  that 
there  is  rarely  a  lack  of  capacity  given 
the  availabihty  of  taller  poles  and 
additional  conduits.  These  commenters 
suggest  that  utiUties  should  rarely  be 
permitted  to  deny  access  on  the  basis  of 
a  lack  of  capacity,  particularly  since 
imder  section  224(h)  the  ftarty  or  parties 
seeking  to  increase  capacity  will  be 
responsible  for  all  associated  costs. 
Utilities  argue  that  neither  the  statute 
nor  its  legislative  history  requires 
facility  owners  to  expand  or  alter  their 
facilities  to  accommodate  entities 
seeking  to  lease  space.  These 
commenters  argue  that,  if  Congress 
intended  such  a  result,  the  statute 
would  have  imposed  the  requirement 
expUdtly. 

764.  A  utility  is  able  to  take  the  steps 
necessary  to  expand  capacity  if  its  own 
needs  require  such  expansion.  The 
principle  of  nondiscrimination 
established  by  section  224(f)(1)  requires 
that  it  do  likewise  for 
telecommunications  carriers  and  cable 
operators.  In  addition,  we  note  that 
section  224(f)(1)  mandates  access  not 
only  to  physical  utiUty  faciUties  (i.e., 
poles,  ducts,  and  conduit),  but  also  to 
the  rights-of-way  held  by  the  utility.  The 
lack  of  capacity  on  a  particular  facility 
does  not  necessarily  mean  there  is  no 
capacity  in  the  underlying  right-of-way 
that  the  utility  controls.  For  these 
reasons,  we  agree  with  commenters  who 
argue  that  a  lack  of  capacity  on  a 
particular  fiacihty  does  not 
automatically  entitle  a  utility  to  deny  a 
request  for  access.  Since  the 
modihcation  costs  will  be  borne  only  by 
the  parties  directly  benefitting  from  the 
modification,  neither  the  utility  nor  its 
ratepayers  will  be  harmed,  despite  the 
assertions  of  utilities  to  the  contrary. 

765.  In  some  cases,  however, 
increasing  capacity  involves  more  than 


rearranging  existing  attachments  or 
installing  a  new  pole  or  duct.  For 
example,  the  record  suggests  that  utiUty 
poles  of  35  and  40  feet  in  height  are 
relatively  standard,  but  that  taller  poles 
may  not  always  be  readily  available. 
The  transportation,  installation,  and 
maintenance  of  taller  poles  can  entail 
diflment  and  more  costly  practices. 
Many  utilities  have  trucks  and  other 
service  equipment  designed  to  maintain 
poles  of  up  to  45  feet,  but  no  higher. 
Installing  a  50  foot  pole  may  require  the 
UtiUty  to  invest  in  new  and  costly 
service  equipment.  Expansion  of 
undergroimd  conduit  space  entails  a 
very  complicated  procedure,  given  the 
heightened  safety  and  reliability 
concerns  associated  with  such  facilities. 
Local  regulators  may  seek  to  restrict  the 
freqliency  of  underground  excavations. 
We  find  it  inadvisable  to  attempt  to  craft 
a  specific  rule  that  prescribes  the 
circiunstances  in  which,  on  the  one 
hand,  a  utility  must  replace  or  expand 
an  existing  facility  in  response  to  a   . 
request  for  access  and,  on  the  other 
hand,  it  is  reasonable  for  the  utiUty  to 
deny  the  request  due  to  the  difficulties 
involved  in  honoring  the  request.  We 
interpret  sections  224  (f)(1)  and  (f)(2)  to 
require  utilities  to  take  all  reasonable 
steps  to  accommodate  requests  for 
access  in  these  situations.  Before 
denying  access  based  on  a  lack  of 
capacity,  a  utiUty  must  explore  potential 
accommodations  in  good  faith  with  the 
party  seeking  access. 

766.  We  wiU  not  require 
telecommunications  providers  or  cable 
operators  seeking  access  to  exhaust  any 
possibility  of  leasing  capacity  from 
other  providers,  such  as  through  a  resale 
agreement,  before  requesting  a 
modification  to  expand  capacity.  As 
indicated  elsewhere  in  this  Order,  resale 
will  play  an  important  role  in  the 
development  of  competition  in 
telecommunications.  However,  as  we 
also  have  noted,  there  are  benefits  to 
facilities-based  competition  as  weU.  We 
do  not  wish  to  discourage  unduly  the 
latter  form  of  competition  solely 
because  the  former  might  better  suit  the 
preferences  of  incumbent  utilities  with 
respect  to  pole  attachments. 

(b)  Reservation  of  Space  by  UtiUty 

767.  UtiUties  routinely  reserve  space 
on  their  facilities  to  meet  future  needs. 
Local  economic  growth  and  property 
development  may  require  an  electric 
utility  to  install  additional  lines  or 
transformers  that  use  previously 
available  space  on  the  pole.  A  utiUty 
may  install  an  undergroimd  duct  in 
which  it  can  later  install  additional 
distribution  lines,  if  necessitated  by  a 
subsequent  increase  in  demand  or  by 
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damage  to  the  original  lines.  Reserving 
space  allows  the  utility  to  respond 
quickly  and  efficiently  to  changed 
circumstances.  This  practice,  however, 
also  can  result  in  a  utility  denying 
access  to  a  telecommunications  carrier 
or  a  cable  operator  even  though  there  is 
unused  capacity  on  the  pole  or  duct. 

768.  This  issue  is  of  particular 
concern  because  section  224(h)  imposes 
the  cost  of  modifying  attachments  on 
those  parties  that  benefit  from  the 
modification.  If,  for  example,  a  cable 
operator  seeks  to  make  an  attachment  on 
a  fadhty  that  has  no  available  capacity, 
the  operator  would  bear  the  full  cost  of 
modifying  the  facility  to  create  new 
capacity,  such  as  by  replacing  an 
existing  pole  with  a  taller  pole.  Other 
parties  with  attachments  would  not 
share  in  the  cost,  unless  they  expanded 
their  own  use  of  the  facilities  at  the 
same  time.  If  the  electric  utility  decides 
to  change  a  pole  for  its  own  benefit,  and 
no  other  parties  derive  a  benefit  from 
the  modification,  then  the  electric 
company  would  bear  the  full  cost  of  the 
new  pole. 

769.  Some  commenters  contend  that 
utiUties  will  reserve  space  on  a  pole  and 
then  claim  there  is  no  capacity 
available,  as  a  way  of  forcing  cable 
operators  and  telecommunications . 
carriers  to  pay  for  new  utility  facilities. 
These  commenters  contend  that  we 
should  restrict  or  eliminate  the 
authority  of  utilities  to  reserve  space. 
Utilities  respond  that  it  is  unfair  to  force 
a  utility  to  accommodate  full  occupation 
of  its  facility  by  third  parties  and  then 
to  saddle  the  utility  with  the  cost  of 
modifying  the  facility  when  the  utility's 
own  needs  change  and  require  a  costly 
increase  in  capacity. 

770.  The  near-universal  public 
demand  for  their  core  utility  services, 
while  imposing  certain  obligations, 
arguably  entitles  utilities  to  ceriain 
prerogatives  vis-a-vis  other  parties, 
including  the  right  to  reserve  capacity  to 
meet  anticipated  future  demand  for 
those  utility  services.  Recognition  of 
such  a  right,  however,  could  conflict 
with  the  nondiscrimination  requirement 
of  section  224(f)(1)  which  prohibits  a 
utility  fipom  favoring  itself  or  its 
affiliates  with  respect  to  the  provision  of 
telecommunications  and  video  services. 
In  addition,  allowing  space  to  go  unused 
when  a  cable  operator  or 
telecommunications  carrier  could  make 
use  of  it  is  directly  contrary  to  the  goals 
of  Confess. 

771.  Balancing  these  concerns  leads 
us  to  the  following  conclusions.  We  will 
permit  an  electric  utility  to  reserve 
space  if  such  reservation  is  consistent 
with  a  bona  fide  development  plan  that 
reasonably  and  specifically  projects  a 


need  for  that  space  in  the  provision  of 
its  core  utihty  service.  The  electric 
utility  must  permit  use  of  its  reserved 
spMce  by  cable  operators  and 
telecommunication  carriers  until  such 
time  as  the  utility  has  an  actual  need  for 
that  space.  At  that  time,  the  utility  may 
recover  the  reserved  space  for  its  own 
use.  The  utility  shall  give  the  displaced 
cable  operator  or  telecommunications 
carrier  the  opportunity  to  pay  for  the 
cost  of  any  modifications  needed  to 
expand  capacity  and  to  continue  to 
maintain  its  attachment.  An  electric 
utility  may  not  reserve  or  recover 
reserved  space  to  provide 
telecommunications  or  video 
programming  service  and  then  force  a 
previous  attaching  party  to  incur  the 
cost  of  modifying  the  facility  to  increase 
capacity,  even  if  the 'reservation  of  space 
were  pursuant  to  a  reasonable 
development  plan.  The  record  does  not 
contain  sufficient  data  for  us  to  establish 
a  presumptively  reasonable  amount  of 
pole  or  conduit  space  subject  that  an 
electric  utility  may  reserve.  If  parties 
cannot  agree,  disputes  will  be  resolved 
on  a  case-by-case  approach  based  on  the 
reasonableness  of  the  utiUty's  forecast  of 
its  future  needs  and  any  additional 
information  that  is  relevant  under  the 
circumstances. 

772.  With  respect  to  a  utility 
providing  telecommunications  or  video 
services,  we  beUeve  the  statute  requires 
a  different  result.  Section  224(f)(1) 
requires  nondiscriminatory  treatment  of 
all  providers  of  such  services  and  does 
not  contain  an  exception  for  the  benefit 
of  such  a  provider  on  account  of  its 
ownership  or  control  of  the  faciUty  or 
right-of-way.  Congress  seemed  to 
perceive  such  ownership  and  control  as 
a  threat  to  the  development  of 
competition  in  these  areas,  thus  leading 
to  the  enactment  of  the  provision  in 
question.  Allowing  the  pole  or  conduit 
owner  to  favor  itself  or  its.affiliate  with 
respect  to  the  provision  of 
telecommunications  or  video  services 
would  nulHfy,  to  a  great  extent,  the 
nondiscrimination  that  Congress 
required.  Permitting  an  inciunbent  LEC,  . 
for  example,  to  reserve  space  for  local 
exchange  service,  to  the  detriment  of  a 
would-be  entrant  into  the  local 
exchange  business,  would  favor  the 
future  needs  of  the  inciunbent  LEC  over 
the  current  needs  of  the  new  LEC. 
Section  224(f)(1)  prohibits  such 
discrimination  among 
telecommunications  carriers.  As 
indicated  above,  this  prohibition  does 
not  apply  when  an  electric  utility 
asserts  a  future  need  for  capacity  for 
electric  service,  to  the  detriment  of  a 
telecommunications  carrier's  needs. 


since  the  statute  does  not  require 
nondiscriminatory  treatment  of  all 
utihties;  rather,  it  requires 
nondiscriminatory  treatment  of  all 
telecommunications  and  video 
providers. 

(c)  DefiniU'on  of  "Utility" 

773.  The  access  obhgations  of  section 
224(f)  apply  to  any  "utility,"  which  is 
defined  as: 

any  person  who  is  a  local  exchange  canier 
or  an  electric,  gas,  water,  steam,  or  other 
public  utility,  and  who  owns  or  controls 
poles,  ducts,  conduits,  or  other  rights-of-way 
used,  in  whole  or  in  part,  for  any  wire 
communications.  Such  term  does  not  include 
any  railroad,  any  person  who  is  cooperatively 
organized,  or  any  person  owned  by  the 
Federal  Government  or  any  State. 

774.  Arguably  a  provider  of  utility 
service  does  not  fall  within  this 
definition  if  it  has  refused  to  permit  any 
wired  commimications  use  of  its 
facilities  and  rights-of-way  since,  in  that 
case,  its  facilities  and  rights-of-way  are 
not  "used,  in  whole  or  in  part,  for  wire 
communications."  Under  this 
construction,  an  electric  utility  would 
have  no  obligation  to  grant  access  under 
section  224(f)  until  the  utihty 
voluntarily  has  granted  access  to  one 
communications  provider  or  has  used 
its  facilities  for  wire  communications. 
Only  after  its  facilities  were  being  used 
for  wire  communications  would  the 
utility  have  to  grant  ac(»ss  to  all 
telecommunications  carriers  and  cable 
operators  on  a  nondiscriminatory  basis. 

775.  We  conclude  that  this 
construction  of  the  statute  is  mandated 
by  its  plain  language  and  is  indeed 
nondiscriminatory,  since  denial  of 
access  to  all  discriminates  against  none. 
We  see  no  statutory  basis,  however,  for 
the  argument  made  by  some  utilities 
that  they  should  be  permitted  to  devote 
a  portion  of  their  poles,  ducts,  conduits, 
and  rights-of-way  to  wire 
communications  without  subjecting  all 
such  property  to  the  access  obligations 
of  section  224(f)(1).  Those  obligations 
apply  to  any  "utility,"  which  section 
224(a)(1)  defines  to  include  an  entity 
that  controls  "poles,  ducts,  conduits,  or 
rights-of-way  used,  in  whole  or  in  part, 
for  any  wire  communications."  The  use 
of  the  phrase  "in  whole  or  in  part" 
demonstrates  that  Congress  did  not 
intend  for  a  utility  to  be  able  to  restrict 
access  to  the  exact  path  used  by  the 
utiUty  for  wire  communications.  We 
further  conclude  that  use  of  any  utility 
pole,  duct,  conduit,  or  right-of-way  for 
wire  communications  triggers  access  to 
all  poles,  ducts,  conduits,  and  rights-of- 
way  owned  or  controlled  by  the  utility, 
including  those  not  currently  used  for 
wire  communications. 
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776.  We  rej«ct  the  contention  that, 
because  an  el^tric  utility's  internal 
conununicati(}ns  do  not  pose  a 
competitive  threat  to  third  party  cable 
operators  or  telecommunications 
carriers,  such  Internal  communications 
are  not  "wire  communications"  and  do 
not  trigger  acOBSS  obligations.  Although 
internal  communications  are  used  solely 
to  promote  the  efficient  distribution  of 
electricity,  the  definition  of  "wire 
communication"  is  broad  and  clearly 
encompasses  $n  electric  utility's 
internal  comi^unications. 

(d)  Application  of  Section  224(f)(2)  to 
Non-Electric  Utilities 

777.  While  til  utilities  are  subject  to 
the  access  obligations  of  section 
224(f)(1),  the  provisions  of  section 
224(f)(2),  permitting  a  utility  to  deny 
access  due  to  ft  lack  of  capacity  or  for 
reasons  of  saftty,  reliability,  and 
generally  applicable  engineering 
purposes,  apply  only  to  "a  utility 
providing  electric  service  *  *   *."  Based 
on  this  statutory  language,  some 
commenters  suggest  that  LECs  and  other 
utilities  that  do  not  provide  electric 
service  must  grant  requests  for  access, 
regardless  of  4ny  concerns  relating  to 
safety,  reliability,  and  general 
engineering  principles.  If  there  is  a  lack 
of  capacity,  a  LEG  must  create  more 
capacity,  according  to  these 
commenters. 

778.  While  the  express  language  of 
sections  224  (f)(1)  and  (f)(2)  suggests 
that  only  utilities  providing  electric 
service  can  take  into  consideration 
concerns  relating  to  safety  and 
reliability,  wa  are  reluctant  to  ignore 
these  concerns  simply  because  the  pole 
owner  is  not  in  electric  utility.  Even 
parties  seeking  broad  access  rights 
under  sectioa  224  recognize  that,  in 
some  circumstances,  a  LEG  will  have 
legitimate  safipty  or  engineering 
concerns  thatjmay  need  to  be 
accommodated.  We  believe  that 
Congress  could  not  have  intended  for  a 
telecommunications  carrier  to  ignore 
safety  concerns  when  making  pole 
attachment  decisions.  Rather  than  reach 
this  dangerous  result  which  would 
require  us  to  ignore  the  dictates  of 
sections  1  an^  4(o)  of  the 
Communications  Act,  we  conclude  that 
any  utility  m$y  take  into  accoimt  issues 
of  capacity,  stfety,  reliability  and 
engineering  when  considering 
attachment  r^uests,  provided  the 
assessment  of  such  factors  is  done  in  a 
nondiscriminatory  manner. 

779.  Nevertheless,  we  believe  that 
section  224(f)(2)  reflected  Congress' 
acknowledgif  ent  that  issues  involving 
capacity,  safety,  reliability  and 
engineering  mise  heightened  concwns 


when  electricity  is  involved,  because 
electricity  is  inherently  more  dangerous 
than  telecommunications  services. 
Accordingly,  although  we  determine 
that  it  is  proper  for  non-electric  utilities 
to  raise  these  matters,  they  will  be 
scrutinized  very  carefully,  particularly 
when  the  parties  concerned  have  a 
competitive  relationship. 

(e)  Third-Party  Property  Owners 

780.  Section  224(f)(1)  mandates  that 
the  utility  grant  access  to  any  pole,  duct, 
conduit,  or  right-of-way  that  is  "owned 
or  controlled  by  it."  Some  utilities  and 
LEGs  argue  that  certain  private  easement 
agreements,  when  interpreted  under  the 
applicable  state  property  laws,  deprive 
the  utilities  oi  the  ownership  or  control 
that  triggers  their  obligation  to 
accommodate  a  request  for  access. 
Moreover,  they  contend,  access  to 
public  rights-of-way  may  be  restricted 
by  state  law  or  local  ordinances. 
Opposing  commenters  contend  that  the 
addition  of  cable  television  or 
telecommunications  facilities  is 
compatible  with  electric  service  and 
therefore  does  not  violate  easements 
that  have  been  granted  for  the  provision 
of  elecfcric  service.  These  commenters 

'  also  assert  that  the  statute  does  not  draw 
specific  distinctions  between  private 
and  public  easements.  Further,  some 
cable  operators  contend  that  utility 
easements  are  accessible  to  cable 
operators  pursuant  to  section  621(a)(2) 
of  the  Communications  Act  as  long  as 
the  easements  are  physically  compatible 
with  such  use,  regardless  of  the  terms  of 
a  written  easement  agreement.  Another 
commenter  suggests  utilities  are  best 
positioned  to  determine  when  access 
requests  would  affect  a  private 
easement,  foreclosing  the  need  to 
determine  whether  a  private  owner 
would  consent  to  the  requested  • 
attachment.  As  for  local  ordinances 
restricting  access  to  public  rights-of- 
way,  one  commenter  suggests  that  such 
restrictions  would  violate  section  253(a) 
of  the  Act,  which  blocks  state  or  local 
rules  that  prohibit  competition. 

781.  The  scope  of  a  utility's 
ownership  or  control  of  an  easement  or 
right-of-way  is  a  matter  of  state  law.  We 
cannot  structure  general  access 
requirements  where  the  resolution  of 
conflicting  claims  as  to  a  utility's 
control  or  ownership  depends  upon 
variables  that  cannot  now  be 
ascertained.  We  reiterate  that  the  access 
obligations  of  section  224(f)  apply 
when,  as  a  matter  of  state  law.  the  utility 
owns  or  controls  the  right-of-way  to  the 
extent  necessary  to  permit  such  access. 

782.  Section  621(a)(2)  states  that  a 
cable  franchise  shall  be  construed  as 
authorizing  the  construction  of  cable 


facilities  in  public  rights-of-way  and 
"through  easements  •  *  *  which  have 
been  dedicated  for  compatible  uses 
*  •   *  ."  The  scope  of  a  cable  operator's 
access  to  easements  under  this 
provision  has  been  the  subject  of  a 
number  of  court  opinions.  To  the  extent 
section  621(a)(2)  has  been  construed  to 
permit  access  to  easements,  a  cable 
operator  must  be  permitted  to  attach  to 
utility  poles,  ducts,  and  conduits  within 
such  easements  in  accordance  with 
section  224(f). 

783.  Finally,  we  disagree  with  those 
utilities  that  contend  that  they  should 
not  be  forced  to  exercise  their  powers  of 
eminent  domain  to  establish  new  rights- 
of-way  for  the  benefit  of  third  parties. 
We  believe  a  utility  should  be  expected 
to  exercise  its  eminent  domain  authority 
to  expand  an  existing  right-of-way  over 
private  property  in  order  to 
accommodate  a  request  for  access,  just 
as  it  would  be  required  to  modify  its 
poles  or  conduits  to  permit  attachments. 
Congress  seems  to  have  contemplated 
an  exercise  of  eminent  domain  authority 
in  such  cases  when  it  made  provisions 
for  an  owner  of  a  right-of-way  that 
"intends  to  modify  or  alter  such  •  *  • 
right-of-way*  *  *  ." 

(f)  Other  Matters 

784.  Utilities  stress  the  importance  of 
ensuring  that  only  qualified  workers  be 
permitted  in  the  proximity  of  utility 
facilities.  Some  utilities  seek  to  limit 
access  to  their  facilities  to  the  utility's 
own  specially  trained  employees  or 
contractors,  particularly  with  respect  to 
undergroimd  conduits.  According  to 
these  commenters,  parties  seeking  to 
make  attachments  to  utility  facilities 
should  be  required  to  pay  for  the  use  of 
the  utility's  workers  if  the  utility 
concludes  that  only  its  workers  are  fit 
for  the  job.  While  we  agree  that  utilities 
should  be  able  to  require  that  only 
properly  trained  persons  work  in  the 
proximity  of  the  utilities'  lines,  we  will 
not  require  parties  seeking  to  make 
attachments  to  use  the  individual 
employees  or  contractors  hired  or  pre- 
designated  by  the  utility.  A  utility  may 
require  that  individuals  who  will  work 
in  the  proximity  of  electric  lines  have 
the  same  qualifications,  in  terms  of 
training,  as  the  utility's  own  workers, 
but  the  party  seeking  access  will  be  able 
to  use  any  individual  workers  who  meet 
these  criteria.  Allowing  a  utility  to 
dictate  that  only  specific  employees  or 
contractors  be  used  would  impede  the 
access  that  Congress  sought  to  bestow 
on  telecommunications  providers  and 
cable  operators  and  would  inevitably 
lead  to  disputes  over  rates  to  be  paid  to 
the  workers. 
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785.  Some  electric  utilities  ai^gue  that 
high  voltage  transmission  facilities 
should  not  be  accessible  by 
telecommunications  carriers  or  cable 
operators  under  section  224(0(1).  These 
commenters  contend  that  transmission 
facilities,  which  are  used  for  high 
voltage  transmissions  over  great 
distances,  are  far  more  delicate  and 
dangerous  than  local  distribution 
facilities.  Permitting  attachments  to 
transmission  facitities,  they  argue,  poses 
a  greater  risk  to  the  safety  and  reliability 
of  the  electric  distribution  system  than 
is  the  case  with  distribution  hues.  They 
further  state  that  transmission  faciUties 
generally  are  not  located  where  cable 
operators  and  telecommimications 
carriers  need  to  install  facilities.  ConEd 
suggests  that  transmission  towers  do  not 
even  fall  within  the  scope  of  the  statute. 

786.  Section  224(f)(1)  mandates  access 
to  "any  pole,  duct,  conduit,  or  right-of- 
way,"  ovraed  or  controlled  by  the 
utiUty.  The  utiUties  do  not  suggest  that 
transmission  facilities  do  not  use  poles 
or  rights-of-way,  for  which  the  statute 
does  mandate  the  right  of  access.  The 
utilities'  arguments  for  excepting 
transmission  facilities  from  access 
requirements  are  based  on  safety  and 
reliability  concerns.  We  believe  that  the 
breadth  of  the  language  contained  in 
section  224(f)(l}  precludes  us  from 
making  a  blanket  determination  that 
Congress  did  not  intend  to  include 
transmission  facilities.  As  with  any 
faciUty  to  which  access  is  sought, 
however,  section  224(f)(2)  permits  the 
electric  utility  to  impose  conditions  on 
access  to  transmission  facilities,  if 
necessary  for  reasons  of  safety  and 
reliability.  To  the  extent  safety  and 
reUability  concerns  are  greater  at  a 
transmission  faciUty,  the  statute  permits 
a  utility  to  impose  stricter  conditions  on 
any  grant  of  access  or,  in  appropriate 
circumstances,  to  deny  access  if 
legitimate  safety  or  reliability  concerns 
cannot  be  reasonably  accommodated. 

787.  We  note  that  some  commenters 
favor  a  broad  interpretation  of  "pole, 
duct,  conduit,  or  right-of-way"  because 
that  approach  would  minimize  the  risk 
that  a  "pathway"  vital  to  competition 
could  be  shut  off  to  new  competitors. 
Others  argue  for  a  narrow  construction 
of  this  statutory  phrase,  contending  that 
Congress  addressed  access  to  other  LEC 
facilities  elsewhere  in  the  1996  Act.  We 
recognize  that  an  overly  broad 
interpretation  of  this  phrase  could 
impact  the  owners  and  mangers  of  small 
buildings,  as  well  as  small  inciunbent 
LECs,  by  requiring  additional  resources 
to  effectively  control  and  monitor  such 
rights-of-way  located  on  their 
properties.  We  do  not  believe  that 
section  224(f)(1)  mandates  that  a  utihty 


make  space  available  on  the  roof  of  its 
corporate  ofBces  for  the  installation  of  a 
telecommunications  carrier's 
transmission  tower,  although  access  of 
this  natiue  might  be  mandated  piu«uant 
to  a  request  for  interconnection  or  for 
access  to  unbundled  elements  imder 
section  251(c)(6).  The  intent  of  Congress 
in  section  224(f)  was  to  permit  cable 
operators  and  telecommunications 
carriers  to  "piggyback"  along 
distribution  networks  owned  or 
controlled  by  utilities,  as  opposed  to 
granting  access  to  every  piece  of 
equipment  or  real  property  owned  or 
controlled  by  the  utiUty. 

788.  The  statute  does  not  describe  the 
specific  type  of  telecommunications  or 
cable  equipment  that  may  be  attached 
when  access  to  utiUty  facilities  is 
mandated.  We  do  not  beheve  that 
establishing  an  exhaustive  list  of  such 
equipment  is  advisable  or  even  possible. 
We  presume  that  the  size,  weight,  and 
other  characteristics  of  attaching 
equipment  have  an  impact  on  the 
utility's  assessment  of  the  factors 
determined  by  the  statute  to  be 
pertinent — capacity,  safety,  reliability, 
and  engineering  principles.  The 
question  of  access  should  be  decided 
based  on  those  factors. 

3.  Constitutional  Takings 

a.  Backgroimd 

789.  The  access  provisions  of  section 
224(f)  restrict  the  right  of  a  utility  to 
exclude  third  parties  from  its  property 
and  therefore  may  raise  Fifth 
Amendment  issues.  While  we  have  no 
jiuisdiction  to  determine  the 
constitutionality  of  a  federal  statute, 
constitutional  concerns  are  relevant  for 
purposes  of  construing  a  statute. 

b.  EKscussion 

790.  Section  224(f)(1)  mandates  that  a 
utility  grant  access  to  a  requesting 
telecommunications  provider  or  cable 
system  operator,  subject  to  certain 
conditions  that  we  discuss  elsewhere  in 
this  Order.  That  provision  is  not 
reasonably  susceptible  of  a  reading  that 
gives  the  pole  owner  the  choice  of 
whether  to  grant  telecommunications 
carriers  or  cable  television  systems 
access.  Even  if  such  mandatory  access 
results  in  a  taking,  we  cannot  agree  that 
it  nec«s.sarily  raises  a  constitutional 
issue.  The  Fifth  Amendment  permits 
takings  as  long  the  property  owner 
receives  just  compensation  for  the 
property  taken. 

791.  As  for  the  amount  of 
compensation  provided  imder  the 
statute,  GTE  suggests  that  mandatory 
access  will  result  in  an  unconstitutional 
taking  when  considered  in  conjimction 


with  the  methodology  for  pole 
attachment  rates  set  forth  in  section 
224(e)(2).  We,  of  course,  have  no  power 
to  declare  any  provision  of  the 
Communications  Act  unconstitutional. 
In  any  event,  we  cannot  agree.  Congress 
has  provided  for  compensation  to  pole 
owners,  in  the  event  that  they  cannot 
resolve  a  dispute  with 
telecommimications  carriers  regarding 
the  charges  for  use  of  the  owners'  poles, 
that  would  allow  them  to  recover  the 
cost  of  providing  usable  space  to  each 
entity  and  two-thirds  of  the  cost  of  the 
unusable  space  apportioned  among  such 
users.  The  Commission  soon  will 
initiate  a  separate  rulemaking 
proceeding  that  will  give  greater  content 
to  this  statutory  standard.  GTE  and 
others  may  present  their  just 
compensation  argiunents  with  respect  to 
the  ratemaking  standards  the 
Commission  adopts  in  that  proceeding. 
GTE  has  not  shown  here,  however,  how 
the  statutory  standard  contained  in 
section  224(e)  necessarily  would  deny 
pole  owners  just  compensation. 

4.  Modifications 

a.  Background 

792.  hi  the  NPRM  we  sought  comment 
on  section  224(h)  which  provides: 

Whenever  the  owner  of  a  pole,  duct, 
conduit,  or  right-of-way  intends  to  modify  or 
alter  such  pole,  duct,  conduit,  or  right-of- 
way,  the  owner  shall  provide  written 
notification  of  such  action  to  any  entity  that 
has  obtained  an  attachment  to  such  conduit 
or  right-of-way  so  that  such  entity  may  have 
a  reasonable  opportunity  to  add  to  or  modify 
its  existing  attachment.  Any  entity  that  adds 
to  or  modifies  its  existing  attachment  after 
receiving  such  notification  shall  bear  a 
proportionate  share  of  the  costs  incurred  by 
the  owmer  in  making  such  pole,  duct, 
conduit,  or  right-of-way  accessible. 

793.  The  NPRM  requested  comments 
addressing  the  manner  and  timing  of  the 
notice  that  must  be  provided  to  ensiue 

a  reasonable  opportunity  to  add  to  or 
modify  its  attachment.  In  addition,  we 
sought  comment  regarding  the 
establishment  of  rules  apportioning  the 
cost  of  a  modification  among  the  various 
users  of  the  modified  facility.  Finally, 
we  requested  comment  on  whether  any 
payment  of  costs  should  be  offset  by  the 
potential  increase  in  revenues  to  the 
owner.  If,  for  example,  an  owner 
modifies  a  pole  to  allow  additional 
attachments  that  generate  additional 
fees  for  the  owner,  should  such 
revenues  offset  the  share  of  modification 
costs  borne  by  entities  with  preexisting 
access  to  the  pole? 
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b.  Discussion 

794.  We  recognize  that,  when  a 
modification  ii  planned,  parties  with 
preexisting  attichments  to  a  pole  or 
conduit  need  time  to  evaluate  how  the 
proposed  modification  affiects  their 
interest  and  whether  activity  related  to 
.the  modification  presents  an 
opportunity  to  adjust  the  attachment  in 
a  desirable  manner.  At  the  same  time, 
we  also  recognize  that  not  all 
adjustments  to  utility  facilities  are  alike. 
Some  adjustments  may  be  sufficiently 
routine  or  minor  as  to  not  create  the 
type  of  opport»nity  that  triggers  the 
notice  requireitient.  Indeed,  it  is 
possible  that  in  some  cases  lengthy 
notice  requirements  could  delay 
unnecessarily  the  kinds  of  modifications 
that  would  expedite  the  onset  of 
meaningful  competition  in  the  provision 
of  telecommunications  services. 
Although  the  period  of  advance  notice 
has  varied  widlaly  among  conunenters, 
we  note  that  60  days  has  been  advocated 
by  several  parties. 

795.  Several  commenters  expressed  a 
preference  for  negotiated  notification 
terms.  They  hajve  explained  that 
circumstances  will  vary  among  owners 
of  facilities.  The  time  needed  to 
commence  a  modification  could  vary 
according  to  pole  conditions, 
technological  improvements  and 
demand  growth.  Attaching  parties  in 
rural  markets  may  need  more  time  to 
study  focilitie^  than  facihty  users  in 
urban  markets,  To  demonstrate  their 
ability  to  develop  appropriate 
negotiated  agreements,  some 
commenters  htve  described  notice 
requirements  ih  existing  agreements. 
Such  cases,  thiy  contend,  illustrate  that 
notification  njes  are  unnecessary. 

796.  We  conclude  that,  absent  a 
private  agreement  establishing 
notification  procedures,  written 
notification  of  a  modification  must  be 
provided  to  parties  holding  attachments 
on  the  focility  to  be  modified  at  least  60 
days  prior  to  t^e  commencement  of  the 
physical  modification  itself.  Notice 
should  be  sufficiently  specific  to  apprise 
the  recipient  ci  the  nature  and  scope  of 
the  planned  mjodification.  These  notice 
requirements  should  provide  small 
entities  with  sufficient  time  to  evaluate 
the  impact  of  9r  opportunities  made 
possible  by  \hf  proposed  modifications 
on  their  interests  and  plan  accordingly. 
If  the  contemplated  modification 
involves  an  emergency  situation  for 
which  advanc^  written  notice  would 
prove  impractical,  the  notice 
requirement  does  not  apply  except  that 
notice  should  be  given  as  soon  as 
reasonably  practicable,  which  in  some 
cases  may  be  ifter  the  modification  is 


completed.  Further,  we  believe  that  the 
burden  of  requiring  specific  written 
notice  of  routine  maintenance  activities 
would  not  produce  a  commensurate 
benefit.  Utilities  and  parties  with 
attachments  should  exchange 
maintenance  handbooks  or  other  written 
descriptions  of  their  standard 
maintenance  practices.  Changes  to  these 
practices  should  be  made  only  upon' 60 
days  written  notice.  Recognizing  that 
the  parties  themselves  are  best  able  to 
determine  the  circumstances  where 
notice  would  be  reasonable  and 
sufficient,  as  well  as  the  types  of 
modifications  that  should  trigger  notice 
obhgations,  we  encourage  the  owner  of 
a  facility  and  parties  with  attachments 
to  negotiate  acceptable  notification 
terms. 

797.  Even  with  the  adoption  of  a 
specific  notice  period,  however,  we  still 
encourage  communication  among 
owners  and  attaching  parties.  Indeed,  in 
cases  where  owners  and  users  routinely 
share  information  about  upgrades  and 
modifications,  agreements  regarding 
notice  periods  and  procedures  are 
ancillary  matters. 

798.  With  respect  to  the  allocation  of 
modification  costs,  we  conclude  that,  to 
the  extent  the  cost  of  a  modification  is 
incurred  for  the  specific  benefit  of  any 
particular  party,  the  benefiting  party 
will  be  obligated  to  assxime  the  cost  of 
the  modification,  or  to  bear  its 
proportionate  share  of  cost  with  all 
other  attaching  entities  participating  in 
the  modification.  If  a  user's 
modification  affects  the  attachments  of 
others  who  do  not  initiate  or  request  the 
modification,  such  as  the  movement  of 
other  attachments  as  part  of  a  primary 
modification,  the  modification  cost  will 
be  covered  by  the  initiating  or 
requesting  party.  Where  multiple  parties 
join  in  the  modification,  each  party's 
proportionate  share  of  the  total  cost 
shall  be  based  on  the  ratio  of  the  amount 
of  new  space  occupied  by  that  party  to 
the  total  amount  of  new  space  occupied 
by  all  of  the  parties  joining  in  the 
modification.  For  example,  a  CAP's 
access  request  might  require  the 
installation  of  a  new  pole  that  is  five 
feet  taller  than  the  old  pole,  even  though 
the  CAP  needs  only  two  feet  of  space. 
At  the  same  time,  a  cable  operator  may 
claim  one  foot  of  the  newly-created 
capacity.  If  these  were  the  only  parties 
participating  in  the  modification,  the 
CAP  would  pay  two-thirds  of  the 
modification  costs  and  the  cable 
operator  one-third. 

799.  As  a  general  approach,  requiring 
that  modification  costs  be  paid  only  by 
entities  for  whose  benefit  the 
modification  is  made  simplifies  the 
modification  process.  For  these 


purposes,  however,  if  an  entity  uses  a     ' 
proposed  modification  as  an 
opportimity  to  adjust  its  preexisting 
attachment,  the  "piggybacking"  entity 
should  share  in  the  overall  cost  of  the 
modification  to  reflect  its  contribution 
to  the  resulting  structural  change.  A 
utility  or  other  party  that  uses  a 
modification  as  an  opportunity  to  bring 
its  facilities  into  compliance  with 
applicable  safety  or  other  requirements 
will  be  deemed  to  be  sharing  in  the 
modification  and  will  be  responsible  for 
its  share  of  the  modification  cost.  This 
will  discourage  parties  from  postponing 
necessary  repairs  in  an  effort  to  avoid 
the  associated  costs. 

800.  We  recognize  that  limiting  cost 
burdens  to  entities  that  initiate  a 
modification,  or  piggyback  on  another's 
modification,  may  confer  incidental 
benefits  on  other  parties  with 
preexisting  attachments  on  the  newly 
modified  facility.  Nevertheless,  if  a 
modification  would  not  have  occurred 
absent  the  action  of  the  initiating  party, 
the  cost  should  not  be  borne  by  those 
that  did  not  take  advantage  of  the 
opportunity  by  modifying  their  own 
facilities.  Indeed,  the  Conference  Report 
accompanying  the  passage  of  the  1996 
Act  imposes  cost  sharing  obligations  on 
an  entity  "that  takes  advantage  of  such 
opportunity  to  modify  its  own 
attachments."  This  suggests  that  an 
attaching  party,  incidentally  benefiting 
from  a  modification,  but  not  initiating  or 
affirmatively  participating  in  one, 
should  not  be  responsible  for  the 
resulting  cost.  As  for  pole  owners 
themselves,  the  imposition  of  cost 
burdens  for  modifications  they  do  not 
initiate  could  be  particularly 
cumbersome  if  excess  space  created  by 
modifications  remained  unused  for 
extended  periods. 

801.  Apart  from  entities  that  initiate 
modifications  and  preexisting  attachers 
that  use  the  opportunity  to  modify  their 
own  attachments,  some  entities  may 
seek  to  add  new  attachments  to  the 
modified  facility  after  the  modification 
is  completed  to  avoid  any  obligation  to 
share  in  the  cost.  If  this  occurs,  the 
entity  initiating  and  paying  for  the 
modification  might  pay  the  entire  cost 
of  expanding  a  facility's  cajiacity  only  to 
see  a  new  competitor  take  advantage  of 
the  additional  capacity  without  sharing 
in  the  cost.  Moreover,  entities  with 
preexisting  attachments  may,  due  to 
cost  considerations,  forgo  the 
opportunity  to  adjust  their  attachment 
only  to  see  a  new  entrant  attach  to  a 
pole  without  sharing  the  modification 
cost.  To  protect  the  initiators  of 
modifications  from  absorbing  costs  that 
should  be  shared  by  others,  we  will 
allow  the  modifying  party  or  parties  to 
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recover  a  proportionate  share  of  the 
modification  costs  from  parties  that  later 
are  able  to  obtain  access  as  a  result  of 
the  modification.  The  proportionate 
share  of  the  subsequent  attacher  should 
be  reduced  to  take  account  of 
depreciation  to  the  pole  or  other  facility 
that  has  occurred  since  the 
modification.  These  provisions  are 
intended  to  ensure  that  new  entrants, 
especially  small  entities  with  limited 
resources,  bear  only  their  proportionate 
costs  and  are  not  forced  to  subsidize 
their  later-entering  competitors.  To  the 
extent  small  entities  avail  themselves  of 
this  cost-saving  mechanism,  however, 
they  will  incur  certain  record  keeping 
obligations. 

802.  Parties  requesting  or  joining  in  a 
modification  also  will  be  responsible  for 
resulting  costs  to  maintain  the  facility 
on  an  ongoing  basis.  We  believe 
determining  the  method  by  which  to 
allocate  such  costs  can  best  be  resolved 
in  the  context  of  a  proceeding 
addressing  the  determination  of 
appropriate  rates  for  pole  attachments  or 
other  facility  uses.  We  will  postpone 
consideration  of  these  issues  until  such 
time. 

803.  We  recognize  that  in  some  cases 
a  facility  modification  will  create  excess 
capacity  that  eventually  becomes  a 
source  of  revenue  for  the  facility  owner, 
even  though  the  owner  did  not  share  in 
the  costs  of  the  modification.  We  do  not 
believe  that  this  requires  the  owner  to 
use  those  revenues  to  compensate  the 
parties  that  did  pay  for  the  modification. 
Section  224(h)  limits  responsibility  for 
modification  costs  to  any  party  that 
"adds  to  or  modifies  its  existing 
attachment  after  receiving  notice"  of  a 
proposed  modification.  The  statute  does 
not  give  that  party  any  interest  in  the 
pole  or  conduit  other  than  access. 
Creating  a  right  for  that  party  to  share 

in  future  revenues  bom  the 
modification  would  be  tantamount  to 
bestowing  an  interest  that  the  statute 
withholds.  Requiring  an  owner  to  offset 
modification  costs  by  the  amount  of 
future  revenues  emanating  from  the 
modification  expands  the  category  of 
responsible  parties  based  on  factors  that 
Congress  did  not  identify  as  relevant. 
Since  Congress  did  not  provide  for  an 
offset,  we  will  not  impose  it  ourselves. 
Indeed,  a  requirement  that  utilities  pass 
additional  attachment  fees  back  to 
parties  with  preexisting  attachments 
may  be  a  disincentive  to  add  new 
competitors  to  modified  facilities,  in 
direct  contravention  of  the  general 
intent  of  Congress. 


5.  Dispute  Resolution 

a.  Background 

-  804.  Implementation  of  the  access 
requirements  of  sections  224  and 
251(b)(4)  require  the  adoption  of 
enforcement  procediu«s.  In  the  NPRM, 
we  sought  comment  on,  among  other 
things,  whether  to  impose  upon  a  utility 
the  burden  of  justifying  its  denial  of 
access  to  its  poles,  ducts,  conduits,  and 
rights-of-way  due  to  lack  of  capacity, 
safety,  reliability,  and  engineering 
issues. 

b.  Discussion 

(1)  General  Complaint  Procedures 
Under  Section  224 

805.  Section  224(f)(2)  provides  that  an 
electric  utility  may  deny  non- 
discriminatory access  "where  there  is 
insufficient  capacity  and  for  reasons  of 
safety,  reliability  and  generally 
applicable  engineering  purposes."  We 
have  determined  that  o\her  utilities  also 
may  consider  these  concerns  when 
faced  with  an  access  request.  A  denial 
of  access,  while  proper  in  some  cases, 
is  an  exception  to  the  general  mandate 
of  section  224(f).  We  note  that  utilities 
contend  that  they  are  in  the  best 
position  to  determine  when  access 
should  be  denied,  because  they  possess 
the  information  and  expertise  to  make 
such  decisions  and  because  of  the 
varied  circumstances  impacting  these 
decisions.  We  think  it  appropriate  that 
the  utlUty  bear  the  burden  of  justifying 
why  its  denial  of  access  to  a  cable 
television  or  telecommunications  carrier 
fits  within  that  exception.  We  therefore 
agree  that  utilities  have  the  ultimate 
burden  of  proof  in  denial-of-access 
cases.  We  believe  this  will  minimize 
uncertainty  and  reduce  litigation  and 
transaction  costs,  because  new  entrants 
generally,  and  small  entities  in 
particular,  are  unlikely  to  have  access  to 
the  relevant  information  without 
cooperation  from  the  utilities. 

806.  We  also  agree  with  Virginia 
Power  that  a  telecommunications  carrier 
or  cable  television  provider  filing  a 
complaint  with  the  Commission  must 
establish  a  prima  facie  case.  A 
petitioner's  complaint,  in  addition  to 
showing  that  it  is  timely  filed,  must 
state  the  grounds  given  for  the  denial  of 
access,  the  reasons  those  grounds  are 
unjust  or  unreasonable,  and  the  remedy 
sought.  The  complaint  must  be 
supported  by  the  written  request  for 
access,  the  utility's  response,  and 
information  supporting  its  position.  The 
Commission  will  deny  the  petitioner's 
claim  if  a  prima  facie  case  is  not 
established.  A  complaint  will  not  be 
dismissed  if  a  petitioner  is  unable  to 
obtain  a  utility's  written  response,  or  if 


a  petitioner  is  denied  any  other  relevant 
information  by  the  utility  needed  to 
establish  a  prima  facie  case.  Thus,  we 
expect  a  utility  that  receives  a  legitimate 
inquiry  regarding  access  to  its  facilities 
or  property  to  make  its  maps,  plats,  and 
other  relevant  data  available  for 
inspection  and  copying  by  the 
requesting  party,  subject  to  reasonable 
conditions  to  protect  proprietary 
information.  "This  provision  eliminates 
the  need  for  costly  discovery  in 
pursuing  a  claim  of  improi>er  denial  of 
access,  allowing  attaching  parties, 
Including  small  entities  with  limited 
resources,  to  seek  redress  of  such 
denials. 

807.  We  agree  with  the  Joint  Cable 
Commenters  that  "time  is  of  the 
essence."  The  Joint  Cable  Commenters 
contend  that  the  Commission  should 
implement  an  expedited  review  process 
for  denial  of  access  cases.  By 
implementing  specific  complaint 
procedures  for  denial  of  access  cases, 
we  seek  to  establish  swift  and  specific 
enforcement  procedures  that  will  allow 
for  competition  where  access  can  be 
provided.  In  order  to  provide  a  complete 
record,  written  requests  for  access  must 
be  provided  to  the  utility.  If  access  Is 
not  granted  within  45  days  of  the 
request,  the  utility  must  confirm  the 
denial  in  writing  by  the  45th  day. 
Although  these  written  requirements 
involve  some  recordkeeping  obligations, 
which  could  impose  a  burden  on  small 
incumbent  LECs  and  small  entities,  we 
believe  that  burden  is  outweighed  by 
the  benefits  of  certainty  and  expedient 
resolution  of  disputes  which  this 
procedure  encourages.  The  denial  must 
be  specific,  and  include  all  relevant 
evidence  or  information  supporting  its 
denial.  It  must  enumerate  how  the 
evidence  relates  to  one  of  the  reasons 
that  access  can  be  denied  under  section 
224(f)(2),  i.e.,  lack  of  capacity,  safety, 
reliability  or  engineering  standards. 

808.  For  example,  a  utility  may 
attempt  to  deny  access  because  of  lack 
of  capacity  on  a  40-foot  pole.  We  would 
expect  a  utility  to  provide  the 
information  demonstrating  why  there  is 
no  capacity.  In  addition,  the  utility 
should  show  why  it  declined  to  replace 
the  pole  with  a  45-foot  pole.  Upon  the 
receipt  of  a  denial  notice  from  the 
utility,  the  requesting  party  shall  have 
60  days  to  file  its  complaint  with  the 
Commission.  We  anticipate  that  by 
following  this  procedure  the 
Commission  will,  upon  receipt  of  a 
complaint,  have  all  relevant  information 
upon  which  to  make  its  decision.  The 
petition  must  be  served  pursuant  to 
section  1.1404(b)  of  the  Commission's 
rules.  Final  decisions  relating  to  access 
will  be  resolved  by  the  Commission 
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expeditiously.  Because  we  are  using  the 
expedited  piocess  described  herein,  we 
do  not  belieVe  stays  or  other  equitable 
relief  will  b«  granted  in  the  absence  of 
a  specific  showing,  beyond  the  prima 
facie  case,  that  such  relief  is  warranted. 

(2)  ProcedujJBS  Under  Section  251 

809.  A  telecommunications  carrier 
seeking  accass  to  the  facilities  or 
property  of  •  LEC  may  invoke  section 
251(b)(4)  in  lieu  of,  orin  addition  to, 
section  244(t)(l)-  Because  section 
251(b)(4)  mandates  access  "on  rates 
terms,  and  oonditions  that  are  consistent 
with  sectiori  224,"  we  believe  that  the 
section  224  Complaint  procedures 
established  above  should  be  available 
regardless  of  whether  a 
telecommunications  provider  invokes 
section  2240f)(l)  or  section  251(b)(4),  or 
both. 

810.  If  a  tdlecommunications  carrier 
seeks  access  to  the  fadhties  or  property 
of  an  incumbent  LEC,  however,  it  shall 
have  the  option  of  invoking  the 
procedures  established  by  section  252  in 
lieu  of  filing  a  complaint  under  section 
224.  Section,252  governs  procedures  for 
the  negotiation,  arbitration,  and 
approval  of  certain  agreements  between 
incumbent  LECs  and 
telecommui^cations  carriers.  In 
pertinent  p^,  section  252(a)(1) 
provides: 

Upon  receiving  a  request  for 
interconnecti  )n,  services,  or  network 
elements  puriuant  to  section  251,  an 
incumbent  lopai  exchange  carrier  may 
negotiate  and!  enter  into  a  binding  agreement 
with  the  requesting  telecommunications 
carrier  or  carriers  without  regard  to  the 
standards  set  sforth  in  subsections  (b)  or  (c) 
of  section  25l. 

811.  Where  parties  are  unable  to  reach 
an  agreement  under  this  section,  any 
party  may  pbtition  the  relevant  state 
commission  to  arbitrate  the  open  issues. 
In  resolving!  the  dispute,  the  state 
commission  must  ensure,  among  other 
things,  that  the  ultimate  resolution 
"meetlsl  the  requirements  of  section 
251,  includ^g  the  regulations 
prescribed  by  the  Commission  pursuant 
to  section  2$  1  *  *  *."  The  Commission 
may  assume  the  state's  authority  under 
section  252|if  the  state  "fails  to  carry  out 
its  responsibility"  under  that  section. 

812.  Section  251(c)(1)  creates  an 
obligation  qn  the  part  of  an  incumbent 
LEC  "to  negotiate  in  good  faith  in 
accordance  iwith  section  252  the 
particular  tf  rms  and  conditions  of 
agreements*  *  *"  to  fulfill  its  section 
251(b)(4)  oljligation.  Therefore,  a 
telecommunications  carrier  may  seek 
access  to  thfe  facilities  or  property  of  an 
incumbent  l£C  pursuant  to  section 
251(b)(4)  and  trigger  the  negotiation  and 


arbitration  procedures  of  section  252.  If 
a  telecommunications  carrier  intends  to 
invoke  the  section  252  procedures,  it 
should  affirmatively  state  such  intent  in 
its  formal  request  for  access  to  the 
incumbent  LEC.  We  impose  this 
requirement  because  the  two  procedures 
have  separate  deadlines  by  which  the 
parties  may  or  must  take  certain  steps, 
and  therefore  the  incumbent  LEC 
receiving  the  request  has  a  need  to  know 
which  procediue  has  been  invoked. 
Section  224  shall  be  the  default 
procedure  that  will  apply  if  the 
telecommunications  carrier  fails  to 
make  an  affirmative  election. 

813.  We  note  that  section  252  does 
not  impose  any  obligations  on  utilities 
other  than  incimibent  LECs,  and  does 
not  grant  rights  to  entities  that  are  not 
telecommimications  providers. 
Therefore,  section  252  may  be  invoked 
in  lieu  of  section  224  only  by  a 
telecommunications  carrier  and  only  if 
it  is  seeking  access  to  the  facilities  or 
property  of  an  incumbent  LEC. 

814.  In  addition,  incumbent  LECs 
cannot  use  section  251(b)(4)  as  a  means 
of  gaining  access  to  the  facilities  or 
property  of  a  LEC.  A  LECs  obligation 
under  section  251(b)(4)  is  to  afford 
access  "on  rates,  terms,  and  conditions 
that  are  consistent  with  section  224." 
Section  224  does  not  prescribe  rates, 
terms,  or  conditions  governing  access  by 
an  incumbent  LEC  to  the  facilities  or 
rights-of-way  of  a  competing  LEC. 
Indeed,  section  224  does  not  provide 
access  rights  to  incumbent  LECs.  We 
cannot  infer  that  section  251(b)(4) 
restores  to  an  incumbent  LEC  access 
rights  expressly  withheld  by  section 
224.  We  give  deference  to  the  specific 
denial  of  access  under  section  224  over 
the  more  general  access  provisions  of 
section  251(b)(4).  Accordingly,  no 
incumbent  LEC  may  seek  access  to  the 
facilities  or  rights-of-way  of  a  LEC  or 
any  utility  under  either  section  224  or 
section  251(b)(4). 

6.  Reverse  Preemption 

a.  Backgroimd 

815.  Even  prior  to  enactment  of  the 
1996  Act,  section  224(b)(1)  gave  the 
Commission  jurisdiction  to  "regulate 
the  rates,  terms,  and  conditions  for  pole 
attachments  *  *   *."  Under  former 
section  224(c)(1),  that  jurisdiction  was 
preempted  where  a  state  regulated  such 
matters.  Such  reverse  preemption  was 
conditioned  upon  the  state  following  a 
certification  procedure  and  meeting 
certain  compliance  requirements  set 
forth  in  sections  224(c)  (2)  and  (3).  The 
1996  Act  expanded  the  Commission's 
jurisdiction  to  include  not  just  rates, 
terms,  and  conditions,  but  also  the 


authority  to  regulate  non-discriminatory 
access  to  poles,  ducts,  conduits  and 
rights-of-way  under  section  224(f).  At 
the  same  time,  the  1996  Act  expanded 
the  preemptive  authority  of  states  to 
match  the  expanded  scope  of  the 
Conunission's  jurisdiction.  Section 
224(c)(1)  now  provides: 

Nothing  in  this  section  shall  be  construed 
to  apply  to,  or  to  give  the  Commission 
jurisdiction  with  respect  to  rates,  terms  and 
conditions,  or  access  to  poles,  ducts, 
conduits,  and  rights-of-way  as  provided  in 
subsection  (f),  for  pole  attachments  in  any 
case  where  such  matters  are  regulated  by  the 
State. 

b.  Discussion 

816.  To  resolve  this  issue,  we  will 
begin  with  access  requests  that  can  arise 
solely  imder  section  224(f)(1).  These 
circumstances  include  when  a  cable 
system  or  telecommunications  carrier 
seeks  access  to  the  facilities  or  rights-of- 
way  of  a  non-LEC  utility.  In  such  cases, 
the  expansion  of  the  Commission's 
authority  to  require  utilities  to  provide 
nondiscriminatory  access  under  section 
224(f)  is  countered  by  a  corresponding 
expansion  in  the  scope  of  a  state's 
authority  under  section  224(c)(1)  to 
preempt  federal  requirements.  The 
authority  of  a  state  under  section 
224(c)(1)  to  preempt  federal  regulation 
in  these  cases  is  clear. 

817.  The  issue  becomes  more 
complicated  when  a 
telecommunications  carrier  seeks  access 
to  LEC  facilities  or  property  under 
section  251(b)(4).  By  its  express  terms, 
section  251(b)(4)  imposes  upon  LECs, 
"[tlhe  duty  to  afford  access  to  the  poles, 
ducts,  conduits,  and  rights-of-way  of 
such  a  carrier  to  competing  providers  of 
telecommunications  services  on  rates, 
terms  and  conditions  that  are  consistent 
with  section  224."  We  believe  the 
reference  in  section  251(b)(4)  to  section 
224  incorporates  all  aspects  of  the  latter 
section,  including  the  state  preemption 
authority  of  section  224(c)(1).  This 
interpretation  is  consistent  not  only 
with  the  plain  meaning  of  the  statute 
but  with  the  overall  application  of 
sections  251  and  252. 

818.  In  the  1996  Act,  Congress 
expanded  section  224(c)(1)  to  reach 
access  issues.  Congress'  clear  grant  of 
authority  to  the  states  to  preempt  federal 
regulation  in  these  cases  undercuts  the 
suggestion  that  Congress  sought  to 
establish  federal  access  regulations  of 
universal  applicability.  Moreover,  we  do 
not  find  it  significant  that  the  access 
provisions  of  sections  251  and  271 
contain  no  specific  reference  to  the 
preemptive  authority  of  states  under 
section  224(c)(1),  since  both  provisions 
expressly  refer  to  section  224  generally. 
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819.  Thus,  when  a  state  has  exercised 
its  preemptive  authority  under  section 
224(c)(1),  a  LEG  satisfies  its  duty  under 
section  251(b)(4)  to  afford  access  by 
complying  with  the  state's  regulations. 
If  a  state  has  not  exercised  such 
preemptive  authority,  the  LEG  must 
comply  with  the  federal  rules.  Similarly, 
when  a  telecommunications  carrier 
seeks  access  rights  from  an  incumbent 
LEG  by  choosing  to  avail  itself  of  the 
negotiation  and  arbitration  procedures 
established  in  section  252,  a  state  that 
has  exercised  its  preemption  rights  will 
apply  its  own  set  of  regulations  in  the 
arbitration  process  pursuant  to  section 
252  (c)(1).  Finally,  we  note  that  state 
regulation  in  this  area  is  subject  to  the 
provisions  of  section  253. 

820.  We  note  that  Gongress  did  not 
amend  section  224(c)(2)  to  prescribe  a 
certification  procedure  with  respect  to 
access  (as  distinct  from  the  rates,  terms, 
and  conditions  of  access).  Therefore, 
upon  the  filing  of  an  access  complaint 
with  the  Commission,  the  defending 
party  or  the  state  itself  should  come 
forward  to  apprise  us  whether  the  state 
is  regulating  such  matters.  If  so,  we  shall 
dismiss  the  complaint  without  prejudice 
to  it  being  brought  in  the  appropriate 
state  forum.  A  party  seeking  to  show 
that  a  state  regulates  access  issues 
should  cite  to  state  laws  and  regulations 
governing  access  and  establishing  a 
procedure  for  resolving  access 
complaints  in  a  state  forum.  Especially 
probative  will  be  a  requirement  that  the 
relevant  state  authority  resolve  an 
access  complaint  within  a  set  period  of 
time  following  the  filing  of  the 
complaint. 

C.  Imposing  Additional  Obligations  on 
LEGS 

1.  Background 

821.  Section  251(c)  imposes 
obligations  on  incumbent  LEGs  in 
addition  to  the  obligations  set  forth  in 
sections  251  (a)  and  (b).  It  establishes  . 
obligations  of  incumbent  LEGs 
regarding:  (1)  good  faith  negotiation:  (2) 
interconnection;  (3)  imbundling 
network  elements;  (4)  resale;  (5) 
providing  notice  of  network  changes; 
and  (6)  collocation. 

822.  Section  251(h)(1)  defines  an 
incumbent  LEG  as  a  LEG  within  a 
particular  service  area  that:  (1)  as  of  the 
enactment  of  the  1996  Act,  provided 
telephone  exchange  service  in  such 
area;  and  (2)  as  of  the  enactment  of  the 
1996  Act,  was  deemed  to  be  a  member 
of  the  exchange  carrier  association 
pursuant  to  47  GFR  §  69.601(b)  or,  on  or 
after  the  enactment  of  the  1996  Act. 
became  a  successor  or  assign  of  such 
carrier.  Section  252(h)(2)  provides  that. 


"(tjhe  Gommission  may,  by  rule, 
provide  for  the  treatment  of  a  local 
exchange  carrier  (or  class  or  category 
thereof)  as  an  incumbent  local  exchange 
carrier  for  purposes  of  this  section  if  (A) 
such  carrier  occupies  a  position  in  the 
market  for  telephone  exchange  service 
within  an  area  that  is  comparable  to  the 
position  occupied  by  a  carrier  described 
in  paragraph  (1);  (B)  such  carrier  has 
substantially  replaced  an  incumbent 
local  exchange  carrier  described  in 
paragraph  (1);  and  (C)  such  treatment  is 
consistent  with  the  public  interest, 
convenience,  and  necessity  and  the 
piuposes  of  this  section." 

823.  In  the  NPRM,  we  sought 
comment  on  whether  we  should 
establish  at  this  time  standards  and 
procedures  by  which  interested  parties 
could  prove  that  a  particular  LEG 
should  be  treated  as  an  incumbent  LEG. 
We  abo  sought  comment  on  whether 
carriers  that  are  not  deemed  to  be 
incumbent  LEGs  under  section  251(h) 
may  be  required  to  comply  with  any  or 
all  of  the  obligations  that  apply  to 
inciunbent  LEGs,  and  whether  states 
may  impose  on  non-inciunbent  LEGs  the 
obligations  that  are  imposed  on 
incumbent  LEGs  under  section  251(c). 

2.  Discussion 

824.  We  conclude  that  allovdng  states 
to  impose  on  non-incumbent  LEGs 
obligations  that  the  1996  Act  designates 
as  "Additional  Obhgations  on 
Incumbent  Local  Exchange  Carriers, " 
distinct  horn  obligations  on  all  LEGs, 
would  be  inconsistent  with  the  statute. 
We  understand  that  some  states  may  be 
imposing  on  non-incumbent  LEGs 
obligations  set  forth  in  section  251(c). 
See,  e.g.,  Colorado  Gommission 
comments  at  11-12;  Draft  Decision. 
State  of  Coimecticut  Department  of 
PubUc  Utility  Control,  Docket  No.  94- 
10-04  at  60,  65  (Connecticut 
Commission  July  11, 1996);  IlUnois 
Commission  comments  at  19.  We 
believe  that  these  actions  may  be 
inconsistent  with  the  1996  Act.  Some 
parties  assert  that  certain  provisions  of 
the  1996  Act,  such  as  sections  252(e)(3) 
and  253(b),  explicitly  permit  states  to 
impose  additional  obligations.  Such 
additional  obligations,  however,  must 
be  consistent  with  the  language  and 
purposes  of  the  1996  Act. 

"825.  Section  251(h)(2)  sets  forth  a 
process  by  which  the  FCC  may  decide 
to  treat  LEGs  as  incumbent  LEGs.  Thus, 
when  the  conditions  set  forth  in  section 
251(h)(2)  are  met,  the  1996  Act 
contemplates  that  new  entrants  will  be 
subject  to  the  same  obligations  imposed 
on  inaunbents.  While  we  find  that 
states  may  not  unilaterally  impose  on 
non-incimibent  LECs  obligations  the 


1996  Act  expressly  imposes  only  on 
incumbent  LEGs.  we  find  that  state 
commissions  or  other  interested  parties 
could  ask  the  FCC  to  classify  a  carrier 
as  an  incumbent  LEG  pursuant  to 
section  251(h)(2).  At  this  time,  we 
decline  to  adopt  specific  procadiues  or 
standards  for  determining  whether  a 
LEG  should  be  treated  as  an  incumbent 
LEG.  Instead,  we  will  permit  interested 
parties  to  ask  the  FCC  to  issue  an  order 
declaring  a  particular  LEG  or  a  class  or 
category  of  LECs  to  be  treated  as 
incumbent  LEGs.  We  expect  to  give 
particular  consideration  to  filings  from 
state  commissions.  We  further 
anticipate  that  we  will  not  impose 
incumbent  LEG  obhgations  on  non- 
inciunbent  LEGs  absent  a  clear  and 
convincing  showing  that  the  LEG 
occupies  a  position  in  the  telephone 
exchange  market  comparable  to  the 
position  held  by  an  incumbent  LEG,  has 
substantially  replaced  an  inciunbent 
LEG,  and  that  such  treatment  would 
serve  the  public  interest,  convenience, 
and  necessity  and  the  purposes  of 
section  251. 

XI.  Exemptions,  Suspensions,  and 
Modifications  of  Section  251 
Requirements 

A.  Backffxjund 

826.  Section  251(f)(1)  grants  rural 
telephone  companiats  an  exemption 
from  section  251(c),  until  the  nual 
telephone  company  has  received  a  bona 
fide  request  for  interconnection, 
services,  or  network  elements,  and  the 
state  commission  determines  that  the 
exemption  should  be  terminated.  A 
rural  telephone  company  is  defined  as 
a  local  exchange  carrier  operating  entity 
to  the  extent  that  such  entity  "(A) 
provides  common  carrier  service  to  any 
local  exchange  carrier  study  area  that 
does  not  include  either —  (i)  any 
incorporated  place  of  10.000  inhabitants 
or  more,  or  any  part  thereof  *  *  *;  or 
(ii)  any  territory,  incorporated  or 
unincorporated,  included  in  an 
urbanized  area  *   *   *;  (B)  provides 
telephone  exchange  service,  including 
exchange  access,  to  fewer  than  50,000 
access  lines;  (C)  provides  telephone 
exchange  service  to  any  local  exchange 
carrier  study  area  with  fewer  than 
100,000  access  lines;  or  (D)  has  less  than 
15  percent  of  its  access  lines  in 
communities  of  more  than  50,000  on  the 
date  of  enactment  of  the 
Telecommunications  Act  of  1996."  47 
U.S.C.  153(37).  Section  251(0(2)  allows 
LEGs  with  fewer  than  two  percent  of  the 
nation's  subscriber  lines  to  petition  a 
state  commission  for  a  suspension  or 
modification  of  any  requirements  of 
sections  251  (b)  and  (c).  Section  251(f) 
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imposes  a  duty  on  state  commissions  to 
make  deterfninations  under  tiiis  section, 
and  establifhes  the  criteria  and 
procedures  for  the  state  commissions  to 
follow.  In  the  NPRM.  we  tentatively 
concluded  that  state  commissions  have 
the  sole  authority  to  make 
determinations  under  section  251(f).  hi 
addition,  we  sought  comment  on 
whether  wq  should  issue  guidelines  to 
assist  state  Commissions  when  they 
make  determinations  regarding 
exemptions,  suspensions,  or 
modihcations  under  section  251(0. 

827.  Although  subsections  (f)(1)  and 
(f)(2)  both  address  the  circumstances 
under  which  an  incumbent  LEG  could 
be  relieved  of  duties  otherwise  imposed 
by  section  isi,  subsection  251(f)(2)  also 
applies  to  nion-incumbent  LECs.  The 
standard  for  determining  whether  to 
exempt  a  carrier  under  subsection 
251(f)(1)  is  (iifferent  hx>m  the  standard 
for  determining  whether  to  grant  a 
suspension  or  modiHcation  under 
subsection  (0(2),  Subsection  251(0(1)(B) 
requires  state  commissions  to  determine 
that  terminating  a  rural  exemption  is 
consistent  with  the  universal  service 
provisions  of  the  1996  Act.  Subsection 
251{0(2)(A){i)  requires  state 
commissions  to  grant  a  suspension  or 
modihcatioti  if  it  is  necessary  to  "avoid 
a  significant  adverse  economic  impact 
on  users  of  telecommunications  services 
generally,"  Qnd  subsection  251(0(2)(B) 
requires  a  suspension  or  modification  to 
be  "consistent  with  the  public  interest, 
convenience,  and  necessity."  Although 
we  address  these  two  subsections 
together,  w^  highlight  instances  in 
which  we  believe  that  differences  in 
statutory  language  require  different 
treatment  by  state  commissions. 

828.  We  qiscuss  below  issues  raised 
by  the  comihenters,  and  estabhsh  some 
rules  regarding  the  requirements  of 
section  251(0  that  we  believe  will  assist 
state  commissions  as  they  carry  out 
their  duties  nmder  section  251(0.  For  the 
most  part,  hpwever,  we  expect  that 
states  will  interpret  the  requirements  of 
section  251|]0  through  rulemaking  and 
adjudicative  proceedings.  We  may  in 
the  future  iiiitiate  a  Notice  of  Proposed 
Rulemaking  on  certain  additional  issues 
raised  by  se^ion  251(0  if  it  appears  that 
further  actidn  by  the  Commission  is 
warranted. 

B.  Need  for  National  Rules 

1.  Discussion 

829.  We  a^ee  with  parties,  including 
small  incunibent  LECs,  who  argue  that 
determining  whether  a  telephone 
company  is  jentitled,  pursuant  to  section 
251(0,  to  exemption,  suspension,  or 
modification  of  the  requirements  of 


section  251  generally  should  be  left  to 
state  commissions.  Requests  made 
pursuant  to  section  251(0  seek  to  carve 
out  exceptions  to  application  of  the 
section  251  rules  that  we  are 
establishing  in  this  proceeding.  We  find 
that  Congress  intended  the  section  251 
requirements,  and  the  Commission's 
implementing  rules  thereunder,  to  apply 
to  all  carriers  throughout  the  country, 
except  in  the  circumstances  delineated 
in  the  statute.  We  find  convincing 
assertions  that  it  would  be  an 
overwhelming  task  at  this  time  for  the 
Commission  to  try  to  anticipate  and 
estabhsh  national  rules  for  determining 
when  our  generally-applicable  rules 
should  not  be  imposed  upon  carriers. 
Therefore,  we  establish  in  this  Order  a 
very  limited  set  of  rules  that  will  assist 
states  in  their  appUcation  of  the 
provisions  in  section  251(0- 

830.  Many  parties  have  proposed 
varying  interpretations  of  the  provisions 
in  section  251(0.  and  have  asked  for 
Commission  determination  or  a 
statement  of  agreement.  Because  it 
appears  that  many  parties  welcome 
some  guidance  from  the  Commission, 
we  briefly  set  forth  our  interpretation  of 
certain  provisions  of  section  251(0- 
Such  statements  will  assist  parties  and, 
in  particular,  state  commissions  that 
must  make  determinations  regarding 
requests  for  exemption,  suspension,  and 
modification. 

C.  Application  of  Section  251(f) 

1.  Discussion 

831.  Congress  generally  intended  the 
requirements  in  section  251  to  apply  to 
carriers  across  the  country,  but  Congress 
recognized  that  in  some  cases,  it  might 
be  imfair  or  inappropriate  to  apply  all 
of  the  requirements  to  smaller  or  rural 
telephone  companies.  We  beUeve  that 
Congress  intended  exemption, 
suspension,  or  modification  of  the 
section  251  requirements  to  be  the 
exception  rather  than  the  rule,  and  to 
apply  only  to  the  extent,  and  for  the 
period  of  time,  that  poUcy 
considerations  justify  such  exemption, 
suspension,  or  modification.  We  believe 
that  Congress  did  not  intend  to  insulate 
smaller  or  rural  LECs  from  competition, 
and  thereby  prevent  subscribers  in  those 
communities  from  obtaining  the  benefits 
of  competitive  local  exchange  service. 
Thus,  we  believe  that,  in  order  to  justify 
continued  exemption  once  a  bona  fide 
request  has  been  made,  or  to  justify 
suspension,  or  modification  of  the 
Commission's  section  251  requirements, 
a  LEC  must  offer  evidence  that 
application  of  those  requirements  would 
be  likely  to  cause  undue  economic 
burdens  beyond  the  economic  burdens 


typically  associated  with  efficient 
competitive  entry.  State  commissions 
will  need  to  decide  on  a  case-by-case 
basis  whether  such  a  showing  has  been 
made. 

832.  Given  the  pro-competitive  focus 
of  the  1996  Act,  we  find  that  rural  LECs 
must  prove  to  the  state  commission  that 
they  should  continue  to  be  exempt 
pursuant  to  section  251(0(1)  from 
requirements  of  section  251(c),  once  a 
bona-fide  request  has  been  made,  and 
that  smaller  companies  must  prove  to 
the  state  commission,  pursuant  to 
section  251(0(2),  that  a  suspension  or 
modification  of  requirements  of  sections 
251  (b)  or  (c)  should  be- granted.  We 
conclude  that  it  is  appropriate  to  place 
the  burden  of  proof  on  the  party  seeking 
rehef  from  otherwise  applicable 
requirements.  Moreover,  the  party 
seeking  exemption,  suspension,  or 
modification  is  in  control  of  the  relevant 
information  necessary  for  the  state  to 
make  a  determination  regarding  the 
request.  A  rural  company  that  falls 
within  section  251(0(1)  is  not  required 
to  make  any  showing  until  it  receives  a 
bona  fide  request  for  interconnection, 
services,  or  network  elements.  We 
decline  at  this  time  to  establish 
guidelines  regarding  what  constitutes  a 
bona  fide  request.  We  also  decline  in 
this  Report  and  Order  to  adopt  national 
rules  or  guidelines  regarding  other 
aspects  of  section  251(0-  For  example, 
we  will  not  rule  in  this  proceeding  on 
the  universal  service  duties  of 
requesting  carriers  that  seek  to  compete 
with  rural  LECs-  We  may  offer  guidance 
on  these  matters  at  a  later  date,  if  we 
believe  it  is  necessary  and  appropriate- 

833.  We  find  that  Congress  intended 
section  251(0(2)  only  to  apply  to 
companies  that,  at  the  holding  company 
level,  have  fewer  than  two  percent  of 
subscriber  lines  nationwide.  This  is 
consistent  with  the  fact  that  the 
standard  is  based  on  the  percent  of 
subscriber  lines  that  a  carrier  has  "in  the 
aggregate  nationwide."  Moreover,  any 
other  interpretation  would  permit 
almost  any  company,  including  Bell, 
Atlantic,  Ameritech,  and  GTE  affiliates, 
to  take  advantage  of  the  suspension  and 
modification  provisions  in  section 
251(0(2).  Such  a  conclusion  would 
render  the  two  percent  limitation 
virtually  meaningless. 

834-  We  note  that  some  parties 
recommend  that,  in  adopting  rules 
pursuant  to  section  251,  the 
Commission  provide  different  treatment 
or  impose  different  obligations  on 
smaller  or  rural  carriers.  We  conclude 
that  section  251(0  adequately  provides 
for  varying  treatment  for  smaller  or  rural 
LECs  where  such  variances  are  justified 
in  particular  instances.  We  conclude 
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that  there  is  no  basis  in  the  record  for 
adopting  other  special  rules,  or  limiting 
the  application  of  our  rules  to  smaller  or 
rural  LECs. 

Xin.  Advanced  Telecommunications 
Capabilities 

835.  Section  706(a)  provides  that  the 
Commission  "shall  encourage  the 
deployment  on  a  reasonable  and  timely 
basis  of  advanced  telecommunications 
capability  to  all  Americans  (including, 
in  particular,  elementary  and  secondary 
schools  and  classrooms)  by  utilizing,  in 
a  manner  consistent  with  Uie  public 
interest,  convenience,  and  necessity, 
price  cap  regulation,  regulatory 
forbearance,  measures  that  promote 
competition  in  the  local 
telecommunicaticms  market,  or  other 
regulating  methods  that  remove  barriers 
to  infrastructure  investment."  hi  the 
NPRM,  we  sought  comment  on  how  we 
can  advance  Congress's  section  706(a) 
goal  within  the  context  of  our 
implementation  of  sections  251  and  252. 

836.  A  number  of  parties  suggest  that 
rules  allowing  them  to  compete 
effectively  and  earn  a  profit  in  the 
telecommunications  industry  would 
assist  the  industry  in  providing 
telecommunications  services  to  all 
Americans.  MFS  suggests  that  "all  LECs 
should  be  required,  as  a  condition  of 
eligibility  for  universal  service 
subsidies,  to  meet  network 
modernization  standards  for  rural 
telephone  companies."  Several  state 
commissions  indicate  that  they  have 
already  established  programs  to  assist 
institutions  eligible  under  section  706  in 
deploying  advanced 
telecommunications  services.  The 
Alliance  for  Public  Technology  asserts 
that  section  706  should  underlie  all  of 
the  FCC's  proceedings.  Ericsson  states 
that  the  industry  should  work  with 
government  agencies  to  promote  leading 
edge  technology  to  ensure  that  it  is 
introduced  on  a  reasonably  timely  basis. 
For  example,  it  contends  that  "Plug  and 
Play  hitemet  use"  will  greatly  help  the 
pubUc  and  schools  access  information, 
and  that  advanced  technology  such  as 
asynchronous  transfer  mode  (ATM), 
wireless  data/video,  and  AIN  will 
enhance  interconnection  capabilities  of. 
public  and  private  networks.  The 
Illinois  Commission  contends  that, 
depending  on  the  pricing  standard  the 
Commission  adopts  for  interconnection 
and  access  to  unbundled  elements,  and 
the  Commission's  interpretation  of  the 
prohibition  against  discrimination,  the 
Commission  should  adopt  special  rules 
for  carriers  when  they  provide 
interconnection  or  access  to  unbundled 
network  elements  to  serve  a  school, 
Ubrary,  or  healthoire  provider. 


837.  We  decline  to  adopt  rules 
regarding  section  706  in  this 
proceeding.  We  intend  to  address  issues 
related  to  section  706  in  a  separate 
proceeding. 

XIV.  Provisions  of  Section  252 

A.  Section  252(e)(5) 
1.  Background 

838.  Section  252(e)(5)  directs  the 
Commission  to  assume  responsibility 
for  any  proceeding  or  matter  in  which 
the  state  commission  "fails  to  act  to 
carry  out  its  responsibility"  imder 
section  252.  In  the  NPRM,  we  asked 
whether  the  Commission  should 
estabUsh  rules  and  regulations 
necessary  to  carry  out  our  obligation 
under  section  252(e)(5).  hi  addition,  we 
sought  comment  on  whether  in  this 
proceeding  we  should  establish 
regulations  necessary  and  appropriate  to 
carry  out  our  obligations  under  section 
252(e)(5).  In  particular,  we  sought 
comment  on  what  constitutes  notice  of 
failure  to  act,  what  procedures,  if  any, 
we  should  estabUsh  for  parties  to  notify 
the  Commission,  and  what  are  the 
circumstances  under  which  a  state 
commission  should  be  deemed  to  have 
"failled]  to  act"  under  section  252(e)(5). 

839.  Section  252(e)(4)  provides  that,  if 
the  state  commission  does  not  approve 
or  reject  (1)  a  negotiated  agreement 
within  90  days,  or  (2)  an  arbitrated 
agreement  within  30  days,  firom  the  time 
the  agreement  is  submitted  by  the 
parties,  the  agreement  shall  be  "deemed 
approved."  We  sought  comment  on  the 
relationship  between  this  provision  and 
our  obligation  to  assume  responsibiUty 
under  section  252(e)(5).  We  also  sought 
comment  on  whether  the  Commission, 
once  it  assumes  the  responsibiUty  of  the 
state  commission,  is  bound  by  all  of  the 
laws  and  standards  that  would  have 
applied  to  the  state  commission,  and 
whether  the  Commission  is  authorized 
to  determine  whether  an  agreement  is 
consistent  with  applicable  state  law  as 
the  state  commission  would  have  been 
under  section  252(e)(3).  In  addition,  we 
sought  comment  on  whether,  once  the 
Commission  assumes  responsibility 
under  section  252(e)(5),  it  retains 
jurisdiction,  or  whether  that  matter  or 
preceeding  subsequently  should  be 
remanded  to  the  state. 

840.  Finally,  we  sought  comment  on 
whether  we  should  adopt,  in  this 
proceeding,  some  standards  or  methods 
for  arbitrating  disputes  in  the  event  we 
must  conduct  an  arbitration  under 
section  252(e)(5).  We  noted  some  of  the 
benefits  and  drawbacks  of  both  "final 
offer"  arbitration  and  open-ended 
arbitration,  and  asked  for  comment  on 
both. 


2.  Discussion 

841.  After  carehd  review  of  the 
record,  we  are  convinced  that 
establishing  regulations  to  carry  out  om- 
obligations  under  section  252(e)(5)  will 
provide  for  an  efficient  and  fair 
transition  from  state  jurisdiction  should 
we  have  to  assume  the  responsibility  of 
the  state  commission  under  Section 
252(e)(5).  The  rules  we  establish  in  this 
section  with  respect  to  arbitration  under 
section  252  apply  only  to  instances 
where  the  Commission  assumes 
jurisdiction  under  section  252(e)(5);  we 
do  not  purport  to  advise  states  on  how 
to  conduct  arbitration  when  the 
Commission  has  not  assumed 
jurisdiction.  The  rules  we  establish  will 
give  notice  of  the  procedures  and 
standards  the  Commission  would  apply 
to  mediation  and  arbitration,  avoid 
delay  if  the  Commission  had  to  arbitrate 
disputes  in  the  near  future,  and  may 
also  offer  guidance  the  states  may,  at 
their  discretion,  wish  to  consider  in 
implementing  their  own  mediation  and 
arbitration  procedures  and  standards. 
We  decline  to  adopt  national  rules 
governing  state  arbitration  procedures. 
We  believe  the  states  are  in  a  better 
position  to  develop  mediation  and 
arbitration  rules  that  support  the 
objectives  of  the  1996  Act.  States  may 
develop  specific  measures  that  address 
the  concerns  of  small  entities  and  small 
incumbent  LECs  participating  in 
mediation  or  arbitration. 

842.  The  rules  we  adopt  herein  are 
minimum,  interim  procedures. 
Adopting  minimum  interim  procedures 
now  will  allow  the  Commission  to  learn 
from  the  initial  experiences  and  gain  a 
better  understanding  of  what  types  of 
situations  may  arise  that  require 
Commission  action.  We  note  that  the 
Commission  is  not  required  to  adopt 
procedures  and  standards  for  mediation 
and  arbitration  within  the  six-month 
statutory  deadline  and  that,  by  adopting 
minimum  interim  procedures,  the 
Commission  can  better  direct  its 
resources  to  more  pressing  matters  that 
fall  within  the  six-month  statutory 
deadline. 

843.  Regarding  what  constitutes  a 
state's  "failure  to  act  to  carry  out  its 
responsibility  under"  section  252,  the 
Commission  was  presented  with 
numerous  options.  The  Commission 
will  not  take  an  expansive  view  of  what 
constitutes  a  state's  "failure  to  act." 
Instead,  the  Commission  interprets 
"frdlure  to  act"  to  mean  a  state's  failure 
to  complete  its  duties  in  a  timely 
manner.  This  would  limit  Commission 
action  to  instances  where  a  state 
commission  fails  to  respond,  within  a 
reasonable  time,  to  a  request  for 
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mediation  or  arbitration,  or  fails  to 
complete  arbitration  within  the  time 
limits  of  section  252(b)(4)(C).  The 
Commission  will  place  the  burden  of 
proof  on  parties  alleging  that  the  state 
commission  has  failed  to  respond  to  a 
request  for  mediation  or  arbitration 
within  a  reasoiiable  time  frame.  We  note 
the  work  done  by  states  to  date  in 
putting  in  place  procedures  and 
regulations  governing  arbitration  and 
believe  that  stales  will  meet  their 
responsibihties  and  obUgations  under 
the  1996  Act.  5ee,  e.g.,  In  the  Matter  of 
the  Implementotion  of  the  Mediation 
and  Arbitration  Provisions  of  the 
Federal  Telecoinmunications  Act  of 
1996,  Case  No.:  96-463-TP-UNC.  Ohio 
Commission,  (May  30,  1996);  77/inoJS 
Commerce  Coifimission  On  Its  Own 
Motion  Adoptk>n  of  83  W.  Adm.  Code 
761  to  Implement  the  Arbitration 
Provisions  of  Section  252  of  the 
Telecommunications  Act  of  1996. 
Docket  No.  96-^297,  Illinois 
Commission  (Jime  14, 1996). 

844.  We  agr^  with  the  majority  of 
commenters  that  argue  that  oiu' 
authority  to  assume  the  state 
commission's  responsibilities  is  not 
triggered  when  an  agreement  is 
"deemed  approved"  under  section 
252(e)(4)  due  to  state  commission 
inaction.  Section  252(e)(4)  provides  for 
automatic  approval  if  a  state  fails  to 
approve  or  re|^  a  negotiated  or 
arbitrated  agreement  within  90  days  or 
30  days,  respectively.  Rules  of  statutory 
construction  require  us  to  give  meaning 
to  all  provisions  and  to  read  provisions 
consistently,  where  it  is  possible  to  do 
so.  We  thus  conclude  that  the  most 
reasonable  intfrpretation  is  that 
automatic  approval  under  section 
252(e)(4)  does  not  constitute  a  failure  to 
act.  I 

845.  We  also  believe  that  we  should 
establish  interim  procedures  for 
interested  parljies  to  notify  the 
Commission  tkat  a  state  conunission  has 
failed  to  act  under  section  252.  We  . 
believe  that  parties  should  be  required 
to  nie  a  detailed  written  petition, 
backed  by  affi^vit,  that  will,  at  the 
outset,  give  thfe  Commission  a  t)etter 
understanding  of  the  issues  involved 
and  the  action^  or  lack  of  action,  taken 
by  the  state  coinmission.  Allowing  less 
detailed  notifibation  increases  the 
likelihood  that  frivolous  requests  will  be 
made.  With  le^  detailed  notification, 
the  Commission's  investigations  would 
be  broader  an4  more  burdensome.  A 
detailed  written  petition  will  facilitate  a 
decision  about  whether  the  Commission 
should  assume  jurisdiction  based  on 
section  252(e)l5). 

846.  The  moving  party  should  submit 
a  petition  to  tfee  Secretary  of  the 


Commission  stating  with  specificity  the 
basis  for  the  petition  and  any 
information  that  supports  the  claim  that 
the  state  has  failed  to  act,  including,  but 
not  limited  to  the  applicable 
provision(8)  of  the  Act  and  the  factual 
circiunstances  which  support  a  finding 
that  a  state  has  failed  to  act.  The  moving 
party  must  ensure  that  the  appUcable 
state  commission  and  the  partleis  to  the 
proceeding  or  matter  for  which 
preemption  is  sought  are  served  with 
the  petition  on  the  same  date  the  party 
serves  the  petition  on  the  Commission. 
The  petition  will  serve  as  notice  to 
parties  to  the  state  proceeding  and  the 
state  commission  who  will  have  fifteen 
days  from  the  date  the  petition  is  filed 
with  the  Commission  to  coounent. 
Under  section  252(e)(5),  the 
Commission  must  "issue  an  order 
preempting  the  state  commission's 
jurisdiction  of  that  proceeding  or 
matter"  no  later  than  90  days  from  the 
date  the  petition  is  filed.  If  the 
Commission  takes  notice,  as  section 
252(e)(5)  permits,  that  a  state 
commission  has  failed  to  act,  it  will,  on 
its  own  motion,  issue  a  public  notice 
and  provide  fifteen  days  for  interested 
parties  to  submit  comment  on  whether 
the  Commission  should  assiune 
responsibiUty  under  section  252(e)(5). 

847.  If  the  Commission  assumes 
authority  under  section  252(e)(5),  the 
Commission  must  also  decide  whether 
it  retains  authority  for  that  proceeding 
or  matter.  We  agree  with  those  parties 
who  argue  that,  once  the  Commission 
assiunes  jurisdiction  of  a  proceeding  or 
matter,  it  retains  authority  for  that 
proceeding  or  matter.  For  example,  if 
the  Commission  obtains  jurisdiction 
after  a  state  commission  fails  to  respond 
to  a  request  for  arbitration,  the 
Commission  maintains  jurisdiction  over 
the  arbitration  proceeding.  Therefore, 
once  the  proceeding  is  before  the 
Commission,  any  and  all  further  action 
regarding  that  proceeding  or  matter  will 
be  before  the  Commission.  We  note  that 
there  is  no  provision  in  the  Act  for 
returning  jurisdiction  to  the  state 
commission;  moreover,  the 
Commission,  with  significant 
knowledge  of  the  issues  at  hand,  would 
be  in  the  best  position  efficiently  to 
conclude  the  matter.  Thus,  as  both  a   « 
legal  and  policy  matter,  we  believe  that 
the  Commission  retains  jurisdiction 
over  any  matter  and  proceeding  for 
which  it  assiunes  responsibility  under 
Section  252(e)(5). 

848.  We  reject  the  suggestion  by  some 
parties  that,  once  the  Commission  has 
mediated  or  arbitrated  an  agreement,  the 
agreement  must  be  submitted  to  the 
state  commission  for  approval  imder 
state  law.  We  note  that  section  252(e)(5) 


provides  for  the  Commission  to  "assume 
the  responsibiUty  of  the  State 
commission  under  this  section  with 
respect  to  the  proceeding  or  matter  and 
act  for  the  State  commission."  This 
includes  acting  for  the  state  commission 
under  section  252(e)(lK  which  calls  for 
state  commission  approval  of  "any 
interconnection  agreement  adopted  by 
negotiation  or  arbitration."  We, 
therefore,  do  not  read  section  252(e)(1) 
or  any  other  provision  as  calling  for 
state  commission  approval  or  rejection 
of  agreements  mediated  or  arbitrated  by 
the  Commission.  In  those  instances 
where  a  state  has  failed  to  act,  the 
Commission  acts  on  behalf  of  the  state 
and  no  additional  state  approval  is 
required. 

849.  Requirements  set  forth  in  section 
252(c)  for  arbitrated  agreements  would 
apply  to  arbitration  conducted  by  the 
Conunission.  We  see  no  reason,  and  no 
party  has  suggested  a  poUcy  or  legal 
basis,  for  not  applying  such  standards 
when  the  Commission  conducts 
arbitration.  Thus,  arbitrated  agreements 
must:  (1)  meet  the  requirements  of 
section  251,  including  regulations 
prescribed  by  the  Commission  pursuant 
to  section  251;  (2)  estabUsh  any  rates  for 
interconnection,  services,  or  network 
elements  according  to  section  252(d); 
and  (3)  provide  a  schedule  for 
implementation  of  the  terms  and 
conditions  by  the  parties  to  the 
agreement.  We  reject  the  suggestion 
made  by  some  parties  that,  if  the 
Commission  steps  into  the  state 
commission  role,  it  is  bound  by  state 
laws  and  standards  that  would  have 
applied  to  the  state  commission.  While 
states  are  permitted  to  establish  and 
enforce  other  requirements,  these  are 
not  binding  standards  for  arbitrated 
agreements  under  section  252(c). 
Moreover,  the  resources  and  time 
potentially  needed  to  review  adequately 
and  interpret  the  different  laws  and 
standards  of  each  state  render  this 
suggestion  untenable.  Finally,  we 
conclude  that  it  would  not  make  sense 
to  apply  to  the  Commission  the  timing 
requirements  that  section  252(b)(4)(c) 
imposes  on  state  commissions.  The 
Commission,  in  some  instances,  might 
not  even  assume  jurisdiction  until  nine 
months  (or  more)  have  lapsed  since  a 
section  251  request  was  initiated. 

850.  Based  on  the  comments  of  the 
parties,  we  conclude  that  a  "final  offer" 
method  of  arbitration,  similar  to  the 
approach  recommended  by  Vanguard, 
would  best  serve  the  public  interest. 
Under  "final  offer"  aAitration,  each 
party  to  the  negotiation  proposes  its  best 
and  final  offer  and  the  arbitrator 
determines  which  of  the  proposals 
become  binding.  The  arbitrator  would 
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have  the.  option  of  choosing  one  of  the 
two  proposals  in  its  entirety,  or  the 
arbitrator  could  decide  on  an  issue-by- 
issue  basis.  Each  final  offer  must:  (1) 
meet  the  requirements  of  section  251, 
including  the  Commission's  rules 
thereunder;  (2)  establish  rates  for 
interconnection,  services,  or  network 
elements  according  to  section  252(d); 
and  (3)  provide  a  schedule  for 
implementation  of  the  terms  and 
conditions  by  the  parties  to  the 
agreement.  If  a  fiqal  offer  submitted  by 
one  or  more  parties  fails  to  comply  with 
these  requirements,  the  arbitrator  would 
have  discretion  to  take  steps  designed  to 
result  in  an  arbitrated  agreement  that 
satisfies  the  requirements  of  section 
252(c),  including  requiring  parties  to 
submit  new  final  ofiers  within  a  time 
frame  specified  by  the  arbitrator,  or 
adopting  a  result  not  submitted  by  any 
party  that  is  consistent  with  the 
requirements  in  section  252(c).     . 

851.  The  parties  could  continue  to 
negotiate  an  agreement  after  they  submit 
their  proposals  and  before  the  aihitrator. 
makes  a  decision.  Under  this  approach, 
the  Commission  will  encourage 
negotiations,  with  or  without  the 
assistance  of  the  arbitrator,  to  continue 
after  arbitration  offers  are  exchanged. 
Parties  are  not  precluded  from 
submitting  subsequent  final  offers 
following  such  negotiations.  We  believe 
that  permitting  post-offer  negotiations 
will  increase  the  likelihood  that  the 
parties  will  reach  consensus  on 
unresolved  issues,  hi  addition, 
permitting  post-offer  negotiations  will 
increase  flexibility  and  will  allow 
parties  to  tailor  counter-proposals  after 
arbitration  offers  are  exchanged.  To 
provide  an  opportimity  for  final  post- 
offer  negotiation,  the  arbitrator  will  not 
issue  a  decision  for  at  least  15  days  after 
submission  of  the  final  offers  by  the 
parties.  In  addition,  the  offers  must  be 
consistent  with  section  251,  including 
the  regulations  prescribed  by  the 
Commission.  We  reject  SBC's  suggestion 
that  an  arbitrated  agreement  is  not 
binding  on  the  parties.  Absent  mutual 
agreement  to  different  terms,  the 
decision  reached  through  arbitration  is 
binding.  We  conclude  that  it  would  be 
inconsistent  with  the  1996  Act  to 
require  incumbent  LECs  to  provide 
interconnection,  services,  and 
unbundled  elements,  impose  a  duty  to 
negotiate  in  good  faith  and  a  right  to 
arbitration,  and  then  permit  incumbent 
LECs  to  not  be  bound  by  an  arbitrated 
determination.  We  also  believe  that, 
although  competing  providers  do  not 
have  an  affirmative  duty  to  enter  into 
agreements  under  section  252,  a 
requesting  carrier  might  face  penalties 


if,  by  refusing  to  enter  into  an  arbitrated 
agreement,  that  carrier  is  deemed  to 
have  failed  to  negotiate  in  good  faith. 
Such  penalties  should  serve  as  a 
disincentive  for  requesting  carriers  to 
force  an  inciunbent  LEC  to  expand 
resources  in  arbitration  if  the  requesting 
carrier  does  not  intend  to  abide  by  the 
arbitrated  decision. 

852.  Adopting  a  "final  offer"  method 
of  arbitration  and  encouraging 
negotiations  to  continue  allows  us  to 
maintain  the  benefits  of  final  offer 
.  arbitration,  giving  parties  an  incentive 
to  submit  reahstic  "final  offers,"  whTle 
providing  additional  flexibility  for  the 
parties  to  agree  to  a  resolution  that  best 
serves  their  interests.  To  the  extent  that 
these  procedures  encourage  parties  to 
negotiate  volimtarily  rather  than 
arbitrate,  such  negotiated  agreements 
will  be  subject  to  review  pursuant  to 
section  252(e)(2)(A).  which  would  allow 
the  Commission  to  reject  agreements  if 
they  are  inconsistent  with  the  public 
interest.  This  approach  also  addresses 
the  argument  that  under  "final  offer" 
arbitration  neither  offer  might  best  serve 
t^je  pubhc  interest,  because  it  allows  the 
parties  to  obtain  feedback  from  the 
arbitrator  on  public  interest  matters. 

853.  We  believe  that  the  arbitration 
proceedings  generally  should  be  limited 
to  the  requesting  carrier  and  the 
incujnbent  local  exchange  provider. 
This  will  allow  for  a  more  efficient 
process  and  minimize  the  amount  of 
time  needed  to  resolve  disputed  issues. 
We  believe  that  opening  the  process  to 
all  third  parties  would  be  unwieldy  and 
would  delay  the  process.  We  will, 
however,  consider  requests  by  third 
parties  to  submit  written  pleadings.  This 
may,  in  some  instances,  allow  interested 
parties  to  identify  important  public 
poUcy  issues  not  raised  by  parties  to  an 
arbitration. 

B.  Requirements  of  Section  252(i) 

1.  Background 

854.  Section  251  requires  that 
interconnection,  unbundled  element, 
and  collocation  rates  be 
"nondiscriminatory"  and  prohibits  the 
imposition  of  "discriminatory 
conditions"  on  the  resale  of 
telecommunications  services.  Section 
252(i)  of  the  1996  Act  provides  that  a 
"local  exchange  carrier  shall  make 
available  any  interconnection,  service, 
or  network  element  provided  under  an 
agreement  approved  under  (section  2521 
to  which  it  is  a  party  to  any  other 
requesting  telecommunications  carrier 
upon  the  same  terms  and  conditions  as 
those  provided  in  the  agreement."  In  the 
NPRM,  we  expressed  the  view  that 
section  252(i)  appears  to  be  a  primary 


tool  of  the  1996  Act  for  preventing 
discrimination  under  section  251,  and 
we  sought  comment  on  whether  we 
should  adopt  national  standards  for 
resolving  disputes  under  section  252(i) 
in  the  event  that  we  must  assume  the 
state's  responsibilities  pursuant  to 
section  252(e)(5).  In  addition,  because 
we  may  need  to  interpret  section  252(i) 
if  we  assume  the  state  commission's 
responsibilities,  we  sought  comment  on 
the  meaning  of  section  252(i). 

855.  We  also  sought  comment  in  the 
NPRM  on  whether  section  252(i) 
requires  that  only  similarly-situated 
carriers  may  enforce  against  incumbent 
LECs  provisions  of  agreements  filed 
with  state  commissions,  and,  if  so,  how 
"similarly-situated  carrier"  should  be 
defined.  In  particular,  we  asked  whether 
section  252(i)  requires  that  the  same 
rates  for  interconnection  must  be  offered 
to  all  requesting  carriers  regardless  of 
the  cost  of  serving  that  carrier,  or 
whether  it  would  be  consistent  with  the 
statute  to  permit  different  rates  if  the 
costs  of  serving  carriers  are  different. 
We  also  asked  whether  the  section  can 
be  interpreted  to  allow  incumbent  LECs 
to  make  available  interconnection, 
services,  or  network  elements  only  to 
requesting  carriers  serving  a  comparable 
class  of  subscribers  or  providing  the 
same  service  [i.e..  local,  access,  or 
interexcliange)  as  the  original  parties  to 
the  agreement.  In  the  NPRM,  we 
tentatively  concluded  that  the  language 
of  the  statute  appears  to  preclude  such 
differential  treatment  among  carriers. 

856.  Additionally,  we  sought 
comment  in  the  NPRM  on  whether 
section  252{i)  permits  requesting 
telecommunications  carriers  to  choose 
among  individual  provisions  of 
publicly-filed  interconnection 
agreements  or  whether  they  must 
subscribe  to  an  entire  agreement.  We 
also  sought  comment  regarding  what 
time  period  an  agreement  must  remain 
available  for  use  by  other  requesting 
telecommimications  carriers. 

2.  Discussion 

857.  We  conclude  that  it  will  assist 
the  carriers  in  determining  their 
respective  obligations,  facilitate  the 
development  of  a  single,  uniform  legal 
interpretation  of  the  Act's  requirements 
and  promote  a  procompetitive,  national 
policy  framework  to  adopt  national 
standards  to  implement  section  252(i). 
Issues  such  as  whether  section  252(i) 
allows  requesting  telecommunications 
carriers  to  choose  among  provisions  of 
prior  interconnection  agreements  or 
requires  them  to  accept  an  entire 
agreement  are  issues  of  law  that  should 
not  vary  from  state  to  state  and  are  also 
central  to  the  statutory  scheme  and  to 
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I 
the  emergence  of  competition.  National 
standards  will  help  state  commissions 
and  parties  to  expedite  the  resolution  of 
disputes  under  section  252(i). 

858.  We  conclude  that  the  text  of 
section  252(j)  supports  requesting 
carriers'  abiBty  to  choose  among 
individual  provisions  contained  in 
publicly  filed  interconnection 
agreements.  As  we  note  above,  section 
252(i)  provides  that  a  "local  exchange 
carrier  shall  make  available  any 
interconnection,  service,  or  network 
element  provided  under  an  agreement 

•  •  *  to  which  it  is  a  party  to  any  other 
requesting  telecommunications  carrier 
upon  the  same  terms  and  conditions  as 
those  provided  in  the  agreement."  Thus, 
Congress  dr^w  a  distinction  between 
"any  interconnection,  service,  or 
network  eleoient(s]  provided  under  an 
agreement."  which  the  statute  lists 
individuallyl,  and  agreements  in  their 
totality.  Requiring  requesting  carriers  to 
elect  entire  agreements,  instead  of  the 
provisions  relating  to  specific  elements, 
would  rendfr  as  mere  surplusage  the 
words  "any  Interconnection,  service,  or 
network  eletnent." 

859.  We  disagree  with  BellSouth 
regarding  the  significance  of  the 
legislative  history  quoted  in  the  NPRM. 
The  Confareince  Committee  amended 
section  251(g),  S.  652's  predecessor  to 
section  252(1),  and  changed  "service, 
facility,  or  fijinction"  to 
"interconnection,  service,  or  element." 
The  House  <)f  Representatives'  bill  did 
not  contain  e  version  of  section  252(i). 
Although  H,R.  1555's  section  244(d) 
contained  similar  ideas,  its  language 
and  structuie  are  sufficiently  different 
from  that  ofjsection  252(i)  that  we  do 
not  consider  section  244(d)  to  be  a  prior 
version  of  section  252(i).  We  find  that 
section  252fc)'s  language  does  not  differ 
substantive^  from  the  text  of  the  Senate 
bill's  section  251(g).  The  Senate 
Commerce  Committee  stated  its 
provision,  section  251(g).  was  intended 
to  "make  interconnection  more  efficient 
by  making  available  to  other  carriers  the 
individual  elements  of  agreements  that 
have  been  previously  negotiated." 

860.  We  $lso  find  that  practical 
concerns  si^Jport  our  interpretation.  As 
observed  by  AT&T  and  others,  failure  to 
make  provisions  available  on  an 
unbundled  basis  could  encourage  an 
incumbent  tEC  to  insert  into  its 
agreement  i^nerous  terms  for  a  service  or 
element  th^  the  original  carrier  does 
not  need,  iii  order  to  discourage 
subsequentjcarriers  firom  making  a 
request  unaer  that  agreement.  In 
addition,  wb  observe  that  different  new 
entrants  fade  differing  technical 
constraints  and  costs.  Since  few  new 
entrants  wc  uld  be  willing  to  elect  an 


entire  agreement  that  would  not  reflect 
their  costs  and  the  specific  technical 
characteristics  of  their  networks  or 
would  not  be  consistent  with  their 
business  plans,  requiring  requesting 
carriers  to  elect  an  entire  agreement 
would  appear  to  eviscerate  the 
obligation  Congress  imposed  in  section 
252(i). 

861.  We  also  choose  this 
interpretation  despite  concerns  voiced 
by  some  incumbent  LECs  that  allowing 
carriers  to  choose  among  provisions  will 
harm  the  public  interest  by  slowing 
dowfi  the  process  of  reaching 
interconnection  agreements  by  making 
incxunbent  LECs  less  likely  to 
compromise.  In  reaching  this 
conclusion,  we  observe  that  new 
entrants,  who  stand  to  lose  the  most  if 
negotiations  are  delayed,  generally  do 
not  argue  that  concern  over  slow 
negotiations  would  outweigh  the 
benefits  they  would  derive  from  being 
able  to  choose  among  terms  of  publicly 
filed  agreements.  Unbundled  access  to 
agreement  provisions  will  enable 
smaller  carriers  who  lack  bargaining 
power  to  obtain  favorable  terms  and 
conditions — including  rates — negotiatetf 
by  large  IXCs,  and  speed  the  emergence 
of  robust  competition. 

862.  We  conclude  that  incxunbent 
LECs  must  permit  third  parties  to  obtain 
access  under  section  252(i)  to  any 
individual  interconnection,  service,  or 
network  element  arrangement  on  the 
same  terms  and  conditions  as  those 
contained  in  any  agreement  approved 
under  section  252.  We  find  that  this 
level  of  disaggregation  is  mandated  by 
section  252(a)(1),  which  requires  that 
agreements  shall  include  "charges  for 
interconnection  and  each  service  or 
network  element  included  in  the 
agreement,"  and  section  251(c)(3), 
which  requires  incumbent  LECs  to 
provide  "non-discriminatory  access  to 
network  elements  on  an  unbundled 
basis."  In  practical  terms,  this  means 
that  a  carrier  may  obtain  access  to 
individual  elements  such  as  unbundled 
loops  at  the  sam6  rates,  terms,  and 
conditions  as  contained  in  any 
approved  agreement.  We  agree  with 
ALTS  that  such  a  view  comports  with 
the  statute,  and  lessens  the  concerns  of 
carriers  that  argue  that  unbundled 
availability  will  delay  negotiations. 

863.  We  reject  GTE's  argiunent  that 
section  252(i)'s  statement,  that 
requesting  carriers  must  receive 
individual  elements  "upon  the  same 
tern-    ind  conditions"  as  those 

cs  1     lied  in  the  agreement,  precludes 
I       uudled  availability  of  individual 
elements.  GTE's  argument  fails  to  give 
meaning  to  Congress's  distinction 
between  agreeH»ents  and  elements,  and 


i^ores  the  1996  Act's  prime  goals  of 
nondiscriminatory  treatment  of  carriers 
and  promotion  of  competition.  Instaad, 
we  conclude  that  the  "same  terms  and 
conditions"  that  an  incumbent  LEC  may 
insist  upon  shall  relate  solely  to  the 
individual  interconnection,  service,  or 
element  being  requested  under  section 
252(i).  For  instance,  where  an 
incumbent  LEC  and  a  new  entrant  have 
agreed  upon  a  rate  contained  in  a  five- 
year  agreement,  section  252(i)  does  not 
necessarily  entitle  a  third  party  to 
receive  the  same  rate  for  a  three-year 
commitment.  Similarly,  that  one  carrier 
has  negotiated  a  volume  discount  on 
loops  does  not  automatically  entitle  a 
third  party  to  obtain  the  same  rate  for 
a  smaller  amount  of  loops.  Given  the 
primary  purpose  of  section  252(i)  of 
preventing  discrimination,  we  require 
incumbent  LECs  seeking  to  require  a 
third  party  agree  to  certain  terms  and  . 
conditions  to  exercise  its  rights  under 
section  252(i)  to  prove  to  the  state 
commission  that  the  terms  and 
conditions  were  legitimately  related  to 
the  p\ut;hase  of  the  individual  element 
being  sought.  By  contrast,  incumbent 
LECs  may  not  require  as  a  "same"  term 
or  condition  the  new  entrant's 
agreement  to  terms  and  conditions 
relating  to  other  interconnection, 
services,  or  elements  in  the  approved 
agreement.  Moreover,  incumbent  LEC 
efforts  to  restrict  availability  of 
interconnection,  services,  or  elements 
under  section  252(t)  also  must  comply 
with  the  1996  Act's  general 
nondiscrimination  provisions.  See 
Section  VII.d.3. 

864.  We  further  conclude  that  section 
252(i)  entitles  all  parties  with 
intercormection  agreements  to  "most 
favored  nation"  status  regardless  of 
whether  they  include  "most  favored 
nation"  clauses  in  their  agreements. 
Con^ss's  command  under  section 
252(i)  was  that  parties  may  utilize  any 
individual  interconnection,  service,  or 
element  in  publicly  filed 
intercormection  agreements  and 
incorporate  it  into  the  terms  of  their 
interconnection  agreement.  This  means 
that  any  requesting  carrier  may  avail 
itself  of  more  advantageous  terms  and 
conditions  subsequently  negotiated  by 
any  other  carrier  for  the  same  individual 
interconnection,  service,  or  element 
once  the  subsequent  agreement  is  filed 
with,  and  approved  by,  the  state 
commission.  We  believe  the  approach 
we  adopt  will  maximize  competition  by 
ensuring  that  carriers'  obtain  access  to 
terms  and  elements  on  a 
nondiscriminatory  basis. 

865.  We  find  that  section  252(i) 
permits  differential  treatment  based  on 
the  LECs  cost  of  serving  a  carrier.  We 
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further  observe  that  section  252(d)(1) 
requires  that  unbundled  element  rates 
be  cost-based,  and  sections  251(c)(2) 
and  (c)(3)  require  incumbent  LECs  to 
provide  only  technically-feasible  forms 
of  interconnection  and  access  to 
unbundled  elements,  while  section 
252(i)  mandates  that  the  availability  of 
publicly-filed  agreements  be  limited  to 
carriers  willing  to  accept  the  same  terms 
and  conditions  as  the  carrier  who 
negotiated  the  original  agreement  with 
the  incumbent  LEG.  We  conclude  that 
these  provisions,  read  together,  require 
that  publicly-filed  agreements  be  made 
available  only  to  carriers  who  cause  the 
incumbent  LEG  to  incur  no  greater  costs 
than  the  carrier  who  originally 
negotiated  the  agreement,  so  as  to  result 
in  an  interconnection  arrangement  that 
is  both  cost-based  and  technically 
feasible.  However,  as  discussed  in 
Section  VII  regarding  discrimination, 
where  an  inciunbent  LEG  proposes  to 
treat  one  carrier  differently  than 
another,  the  incumbent  LEG  must  prove 
to  the  state  commission  that  that 
differential  treatment  is  justified  based 
on  the  cost  to  the  LEG  of  providing  that 
element  to  the  carrier. 

866.  We  conclude,  however,  that 
section  252(i)  does  not  permit  LECs  to 
limit  the  availability  of  any  individual 
interconnection,  service,  or  network 
element  only  to  those  requesting  carriers 
serving  a  comparable  class  of 
subscribers  or  providing  the  same 
service  (i.e.,  local,  access,  or 
interexchange)  as  the  original  party  to 
the  agreement.  In  our  view,  the  class  of 
customers,  or  the  type  of  service 
provided  by  a  carrier,  does  not 
necessarily  bear  a  direct  relationship 
with  the  costs  incurred  by  the  LEG  to 
interconnect  with  that  carrier  or  on 
whether  intercoimection  is  technically 
feasible.  Accordingly,  we  conclude  that 
an  interpretation  of  section  252(i)  that 
attempts  to  limit  availability  by  class  of 
customer  served  or  type  of  service 
provided  would  be  at  odds  with  the 
language  and  structure  of  the  statute, 
which  contains  no  such  limitation. 

867.  We  agree  with  those  commenters 
who  suggest  that  agreements  remain 
available  for  use  by  requesting  carriers 
for  a  reasonable  amount  of  time.  Such 
a  rule  addresses  incumbent  LEG 
concerns  over  technical  incompatibility, 
while  at  the  same  time  providing 
requesting  carriers  with  a  reasonable 
time  during  which  they  may  benefit 
from  previously  negotiated  agreements. 
In  addition,  this  approach  mdces 
economic  sense,  since  the  pricing  and 
network  configiu^tion  choices  are  likely 
to  change  over  time,  as  several 
commenters  have  observed.  Given  this 
reality,  it  would  not  make  sense  to 


permit  a  subsequent  carrier  to  impose 
an  agreement  or  term  upon  an 
incumbent  LEG  if  the  technical 
requirements  of  implementing  that 
agreement  or  term  have  chan^d. 

868.  We  observe  that  section  252(h) 
expressly  provides  that  state 
commissions  maintain  for  public 
inspection  copies  of  interconnection 
agreements  approved  under  section 
252(e).  We  therefore  decline  Jones 
Intercable's  suggestion  that  we  require 
carriers  to  file  agreements  at  the  FGG,  in 
addition  to  section  252(h)'s  filing 
requirement.  However,  when  the 
Gommission  performs  the  state's 
responsibilities  under  section  252(e)(5), 
parties  must  file  their  agreements  with 
the  Gommission,  as  well  as  with  the 
state  commission.  We  note  section 
22.g03(d)  of  our  rules,  which  remains  in 
effect,  requires  the  BOGs  to  file  with  us 
their  interconnection  agreements  with 
their  afilliated  cellular  providers.  47 
GFR  §  22.903(d). 

869.  We  further  conclude  that  a 
carrier  seeking  interconnection,  network 
elements,  or  services  pursuant  to  section 
252(i)  need  not  make  such  requests 
pursuant  to  the  procedures  for  initial 
section  251  requests,  but  shall  be 
permitted  to  obtain  its  statutory  rights 
on  an  expedited  basis.  We  find  that  this 
interpretation  furthers  Gongress's  stated 
goals  of  opening  up  local  markets  to 
competition  and  permitting 
interconnection  on  just,  reasonable,  and 
nondiscriminatory  terms,  and  that  we 
should  adopt  measures  that  ensure 
competition  occurs  as  quickly  and 
efficientiy  as  possible.  We  conclude  that 
the  nondiscriminatory,  pro-competition 
purpose  of  section  252(i)  would  be 
defeated  were  requesting  carriers 
required  to  undergo  a  lengthy 
negotiation  and  approval  process 
pursuant  to  section  251  before  being 
able  to  utilize  the  terms  of  a  previously 
approved  agreement.  Since  agreements 
shall  necessarily  be  filed  with  the  states 
pursuant  to  section  252(h),  we  leave  to 
state  commissions  in  the  first  instance 
the  details  of  the  procedures  for  making 
agreements  available  to  requesting 
carriers  on  an  expedited  basis.  Because 
of  the  importance  of  section  252(i)  in 
preventing  discrimination,  however,  we 
conclude  that  carriers  seeking  remedies 
for  alleged  violations  of  section  252(i) 
shall  be  permitted  to  obtain  expedited 
relief  at  the  Gommission,  including  the 
resolution  of  complaints  under  section 
208  of  the  Communications  Act,  in 
addition  to  their  state  remedies. 

870.  We  conclude  as  well  that 
agreements  negotiated  prior  to 
enactment  of  the  1996  Act  must  be 
available  for  use  by  subsequent, 
requesting  carriers.  Section  252(i)  must 


be  read  in  conjunction  with  section 
252(a)(1),  which  clearly  states  that 
"agreement"  for  purposes  of  section 
252,  "includfes)  any  interconnection 
agreement  negotiated  before  the  date  of 
enactment  *  *  *."  We  conclude  that 
this  language  demonstrates  that 
Congress  intended  252(i)  to  apply  to 
agreements  negotiated  prior  to 
enactment  of  the  1996  Act  and  approved 
by  the  state  commission  pursuant  to 
section  252(e),  as  well  as  those 
approved  under  the  section  251/252 
negotiation  process.  Accordingly,  we 
find  that  agreements  negotiated  prior  to 
enactment  of  the  1996  Act  must  be 
disclosed  publicly,  and  be  made 
available  to  requesting 
telecommunications  carriers  pursuant  to 
section  252(i). 

871.  We  also  find  that  section  252(i) 
applies  to  interconnection  agreements 
between  adjacent,  incumbent  LECs.  We 
note  that  section  252(i)  requires  a  local 
exchange  carrier  to  make  available  to 
requesting  telecommunications  carriers 
"any  interconnection  service,  or 
network  element  provided  under  an 
agreement  approved  under  this  section 
•  *  *."  The  plain  meaning  of  this 
section  is  that  any  interconnection 
agreement  approved  by  a  state 
commission,  including  one  between 
adjacent  LEGs,  must  be  made  available 
to  requesting  carriers  pursuant  to 
section  252(i).  Requiring  availability  of 
such  agreements  will  provide  new 
entrants  with  a  realistic  benchmark 
upon  which  to  base  negotiations,  and 
this  will  further  the  Congressional 
purpose  of  increasing  competition.  As 
stated  in  Section  III  of  this  Order, 
adjacent,  incumbent  LEGs  will  be  given 
an  opportunity  to  renegotiate  such 
agreements  before  they  become  subject 
to  section  252(i)'s  requirements.  In 
Section  III,  we  also  consider,  and  reject, 
the  Riu^l  Tel.  Coalition's  argument  that 
making  agreements  between  adjacent, 
non-competing  LECs  available  under 
section  252  will  have  a  detrimental 
efiiect  on  small,  rural  carriers.  See 
Section  III,  supra. 

XV.  Final  Regulatory  Flexibility 
Analjrsis 

872.  As  required  by  Section  603  of  the 
Regulatory  Flexibility  Act  (RFA),  5 
U.S.G.  §603,  an  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  was 
incorporated  in  the  NPRM.  The 
Gommission  sought  written  pubUc 
comment  on  the  proposals  in  the  NPRM. 
The  Commission's  Final  Regulatory 
Flexibility  Analysis  (FRFA)  in  tiiis 
Order  conforms  to  the  RFA,  as  amended 
by  the  Contract  With  America 
Advancement  Act  of  1996  (GWAAA), 
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PubUc  Uw  ^o.  104-121. 110  Stat.  847 
(1996).  j 

A.  Need  for  tmd  Objectives  of  This 
Report  and  Order  and  the  Rules 
Adopted  Hetein 

873.  The  Qommission.  in  compliance 
with  sectionl  251(d)(1)  of  the 
Communications  Act  of  1934,  as 
amended  by  the  Telecommunications 
Act  of  1996  (the  1996  Act),  promulgates 
the  rules  in  this  Order  to  ensure  the 
prompt  implementation  of  sections  251 
and  252  of  the  1996  Act,  which  are  the 
local  competition  provisions.  Congress 
sought  to  establish  through  the  1996  Act 
"a  pro-competitive,  de-regulatory 
national  policy  framework"  for  the 
United  StatQs  telecommunications 
industry.  Three  principal  goals  of  the 
telephony  provisions  of  the  1996  Act 
are:  (1)  opening  local  exchange  and 
exchange  access  markets  to  competition; 
(2)  promoting  increased  competition  in 
telecommunications  markets  that  are 
already  open  to  competition, 
particularly  long  distance  services 
markets;  an<.  (3)  reforming  our  system 
of  universaljservice  so  that  universal 
service  is  preserved  and  advanced  as 

■  local  exchange  and  exchange  access 
markets  move  from  monopoly  to    . 
competiti'oi). 

874.  The  fules  adopted  m  this  Order 
implement  the  first  of  these  goals — 
opening  local  exchange  and  exchange 
access  markets  to  competition.  The 
objective  of  ithe  rules  adopted  in  this 
Order  is  to  iknplement  as  quickly  and 
effectively  as  possible  the  national 
telecommunications  policies  embodied 
in  the  1996  Act  and  to  promote  the 
developmeiit  of  competitive, 
deregulated  markets  envisioned  by 
Congress.  In  doing  so,  we  are  mindful  of 
the  balance  that  Congress  struck 
between  thi^  goal  of  bringing  the 
benefits  of  Competition  to  all  consiuners 
and  its  concern  for  the  impact  of  the 
1996  Act  on  small  incxunbent  local 
exchange  c4rriers.  particularly  rural 
carriers,  as  0videnced  in  section  251(f) 
of  the  1996  jAct. 

B.  Analysis  of  Significant  Issues  Raised 
in  Responsf  to  the  IRFA 

875.  Summary  of  the  Initial 
Regulatory  Flexibility  Analysis  (IRFA). 
In  the  NPRM,  the  Commission 
performed  In  IRFA.  In  the  IRFA,  the 
Commissioh  found  that  the  rules  it 
proposed  to  adopt  in  this  proceeding 
may  have  a  significant  impact  on  a 
sul^tantial  number  of  small  business  as 
defined  by  bection  601(3)  of  the  RFA. 
The  Commission  stated  that  its 
regulatory  flexibility  analysis  was 
inapplicable  to  incumbent  LECs  because 
such  entitifs  are  dominant  in  their  field 


of  operation.  The  Commission  noted, 
however,  that  it  would  take  appropriate 
steps  to  ensure  that  the  special 
circumstances  of  smaller  incumbent 
LECs  are  carefully  considered  in  our 
rulemaking.  The  Commission  also  found 
that  the  proposed  rules  may  overlap  or 
conflict  with  the  Cormnission's  Part  69 
access  charge  and  Expanded 
Interconnection  rules.  Finally,  the  IRFA 
soUcited  comment  on  alternatives  to  our 
proposed  rules  that  would  minimize  the 
impact  on  small  entities  consistent  with 
the  objectives  of  this  proceeding. 

1.  Treatment  of  Small  LECs 

876.  Discussion.  In  essence,  SBA  and 
Rural  Tel.  CoaHtion  argue  that  we 
exceeded  our  authority  under  the  RFA 
.by  certifying  all  incumbent  LECs  as 
dominant  in  their  field  of  operation,  and 
concluding  on  that  basis  that  they  are 
not  small  businesses  under  the  RFA. 
SBA  and  Rural  Tel.  Coalition  contend 
that  the  authority  to  make  a  size 
determination  rests  solely  with  SBA  and 
that,  by  excluding  a  group  (small 
incumbent  LECs)  from  coverage  under 
the  RFA,  the  Commission  made  an 
unauthorized  size  determination. 
Neither  SBA  nor  Rural  Tel.  Coalition 
cites  any  specific  authority  for  this  latter 
proposition. 

877.  We  have  found  inciunbent  LECs 
to  be  "dominant  in  their  field  of 
operation"  since  the  early  1980*8,  and 
we  consistently  have  certified  under  the 
RFA  that  incumbent  LECs  are  not 
subject  to  regulatory  flexibility  analyses 
because  they  are  not  small  businesses. 
We  have  made  similar  determinations  in 
other  areas.  We  recognize  SBA's  special 
role  and  expertise  with  regard  to  the 
RFA,  and  intend  to  continue  to  consult 
with  SBA  outside  the  context  of  this 
proceeding  to  ensure  that  the 
Commission  is  fully  implementing  the 
RFA.  Although  we  are  not  fully 
persuaded  on  the  basis  of  this  record 
that  oiu-  prior  practice  has  been 
incorrect,  in  light  of  the  special 
concerns  raised  by  SBA  and  Riual  Tel. 
Coalition  in  this  proceeding,  we  will, 
nevertheless,  include  small  incumbent 
LECs  in  this  FRFA  to  remove  any 
possible  issue  of  RFA  compUance.  We, 
therefore,  need  not  address  Rural  Tel. 
Coalition's  arguments  that  inciunbent 
LECs  are  not  dominant. 

2.  Other  Issues 

878.  Discussion.  We  disagree  with 
SBA's  assessment  of  our  IRFA. 
Although  the  IRFA  referred  only 
generally  to  the  reporting  and 
recordkeeping  requirements  imposed  on 
incumbent  LECs,  our  Federal  Register 
notice  set  forth  in  detail  the  general 
reporting  and  recordkeeping 


requirements  as  part  of  our  Paperwork 
Reduction  Act  statement.  The  IRFA  also 
sought  comment  on  the  many 
alternatives  discussed  in  the  body  of  the 
NPRM,  including  the  statutory 
exemption  for  certain  rural  telephone 
companies.  The  numerous  general 
public  comments  concerning  the  impact 
of  our  proposal  on  small  entities  in 
response  to  the  NPRM,  including 
comments  filed  directly  in  response  to 
the  IRFA,  enabled  us  to  prepare  this 
FRFA.  Thus,  we  conclude  that  the  IRFA 
was  sufficiently  detailed  to  enable 
parties  to  comment  meaningfully  on  the 
proposed  rules  and,  thus,  for  us  to 
prepare  this  FRFA.  We  have  been 
working  with,  and  will  continue  to  work 
with  SBA,  to  ensure  that  both  our  IRFAs 
and  FRFAs  fully  meet  the  requirements 
of  the  RFA. 

879.  SBA  also  objects  to  the  NPRM's 
requirement  that  responses  to  the  IRFA 
be  filed  imder  a  separate  and  distinct 
heading,  and  proposes  that  we  integrate 
RFA  comments  into  the  body  of  general 
comments  on  a  rule.  Almost  since  the 
adoption  of  the  RFA,  we  have  requested 
that  IRFA  comments  be  submitted  under 
a  separate  and  distinct  heading.  Neither 
the  RFA  nor  SBA's  rules  prescribe  the 
manner  in  which  comments  may  be 
submitted  in  response  to  an  IRFA  and, 
in  such  circiunstances,  it  is  well 
established  that  an  administrative 
agency  can  structure  its  proceedings  in 
any  manner  that  it  concludes  will 
enable  it  to  fulfill  its  statutory  duties. 
Based  on  our  past  practice,  we  find  that 
separation  of  comments  responsive  to 
the  IRFA  facilitates  oiu"  preparation  of  a 
compulsory  summary  of  such  comments 
and  our  responses  to  them,  as  required 
by  the  RFA.  Comments  on  the  impact  of 
our  proposed  rules  on  small  entities 
have  b^n  integrated  into  our  analysis 
and  consideration  of  the  final  rules.  We, 
therefore,  reject  SBA's  argument  that  we 
improperly  required  commentere  to 
include  their  comments  on  the  IRFA  in 
a  separate  section. 

880.  We  also  rejan  SBA's  assertioit 
that  none  of  the  alternatives  in  the 
NPRM  is  designed  to  minimize  the 
impact  of  the  proposed  rules  on  small 
businesses.  For  example,  we  proposed 
that  incumbent  LECs  be  required  to  offer 
competitors  access  to  unbundled  local 
loop,  switching,  and  transport  facilities. 
These  proposals  permit  potential 
competitors  to  enter  the  market  by 
relying,  in  part  or  entirely,  on  the 
incumbent  LECs  facilities.  Reduced 
economic  entry  barriers  are  designed  to 
provide  reasonable  opportunities  for 
new  entrants,  particularly  small  entities, 
to  enter  the  market  by  minimizing  the 
initial  investment  needed  to  begin 
providing  service.  In  addition,  we 
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believe  section  251(f)  and  our  rules 
provide  states  with  significant  flexibility 
to  "deal  with  the  needs  of  individual 
companies  in  light  of  public  interest 
concerns,"  as  requested  by  the  Idaho 
Commission.  With  regard  to  the 
potential  burdens  on  small  entities  other 
than  incumbent  LECs,  we  believe  our 
rules  permit  states  to  structure 
arbitration  procedures,  for  example,  in 
ways  that  minimize  filing  or  other 
burdens  on  new  entrants  that  are  small 
entities. 

881.  We  also  disagree  with  SCBA's 
assertion  that  the  IRFA  was  deficient 
because  it  did  not  identify  small  cable 
operators  as  entities  that  would  be 
a^ected  by  the  proposed  rules.  The 
IRFA  in  the  NPRM  states:  "Insofar  as  the 
proposals  in  this  Notice  apply  to 
telecommunications  carriers  other  than 
incumbent  LECs  (generally 
interexchange  carriers  and  new  LEC 
entrants),  they  may  have  a  significant 
impact  on  a  substantial  number  of  small 
entities."  The  phrase  "new  LEC 
entrants"  clearly  encompasses  small 
cable  operators  that  become  providers  of 
local  exchange  service.  The  NPRM  even 
identifies  cable  operators  as  potential 
new  entrants. 

882.  We  agree  with  SCBA's  argument 
that  the  Commission  should  identify 
certain  minimum  standards  to  provide 
guidance  on  the  requirement  that  parties 
negotiate  in  good  &ith.  As  discussed  in 
Section  HI.B,  we  conclude  that  we 
should  establish  minimum  standards 
that  will  offer  parties  guidance  in 
determining  whether  they  are  acting  in 
good  faith.  We  believe  that  these 
minimum  standards  address  SCBA's 
assertion  that  federal  guidelines  for 
good  faith  negotiations  may  be 
particularly  important  for  small  entities 
because  unreasonable  delays  in 
negotiations  could  represent  an  entry 
barrier  for  small  entities. 

883.  We  also  agree  with  SCBA's 
recommendation  that  we  should 
establish  guidelines  for  the  application 
of  section  251(f)  regarding  exemptions, 
suspensions,  and  modifications  of  our 
rules  governing  interconnection  with 
rural  carriers.  As  discussed  in  section 
Xn.B,  we  find  that  a  rural  incumbent 
LEC  should  not  be  able  to  obtain  an 
exemption,  suspension,  or  modification 
of  its  obligations  under  section  251 
unless  it  offers  evidence  that  the 
application  of  those  requirements  would 
be  likely  to  cause  injury  beyond  the 
financial  harm  typically  associated  with 
efficient  competitive  entry.  We  are  also 
persuaded  by  the  suggestion  of  SCBA 
and  others  that  incumbent  LECs  should 
bear  the  burden  of  showing  that  they 
should  be  exempt  pursuant  to  section 
251(f)(1)  from  national  interconnection 


requirements.  We  believe  that  this 
finding  is  consistent  with  the  pro- 
competitive  goals  of  the  1996  Act  and 
our  detennination  in  Section  XII  that 
Congress  did  not  intend  to  withhold 
from  consumers  the  benefits  of  local 
telephone  competition  that  could  be 
provided  by  small  entities,  such  as 
small  cable  operators. 

884.  We  do  not  adopt  SCBA's 
proposal  to  establish  abbreviated 
arbitration  procedures.  Most 
commenters  oppose  adoption  of  federal 
rules  to  govern  state  mediation  and 
arbitration  proceedings.  As  set  out  in 
Section  XTV.A,  we  conclude  that  state 
commissions  are  better  positioned  to 
develop  rules  for  mediation  and 
arbitration  that  support  the  objectives  of 
the  1996  Act.  The  rules  we  adopt  in 
Section  XTV.A  apply  only  where  the 
Commission  assumes  a  state 
commission's  responsibilities  pursuant 
to  section  252(e)(5).  States  may  develop 
specific  measures  that  address  the 
concerns  of  small  entities  participating 
in  mediation  or  arbitration,  as  suggested 
by  SCBA.  In  addition,  although  we  do 
not  specifically  incorporate  SCBA's 
request  that  the  Commission  designate  a 
"small  company  contact  person  at 
incumbent  LECs  and  state 
commissions,"  we  find  that  a  refusal 
throughout  the  negotiation  process  to 
designate  a  representative  with 
authority  to  make  binding 
representations  on  behalf  of  the  party, 
and  thereby  significantly  delay 
resolution  of  issues,  would  constitute 
failure  to  negotiate  in  good  faith. 
Therefore,  we  conclude  that  the 
potential  benefits  of  SCBA's  proposal 
are  achieved  by  our  determination  that 
the  failure  of  an  incumbent  LEC  to 
designate  a  person  authorized  to  bind 
his  or  her  company  in  negotiations  is  a 
violation  of  the  good  faith  obligation  of 
section  251. 

C.  Description  and  Estimates  of  the 
Number  of  Small  Entities  Affected  by 
this  Report  and  Order  , 

885.  For  the  purposes  of  this  Order, 
the  RFA  defines  a  "small  business"  to 
be  the  same  as  a  "small  business 
concern"  under  the  Small  Business  Act, 
15  U.S.C.  632,  unless  the  Commission 
has  developed  one  or  more  definitions 
that  are  appropriate  to  its  activities. 
Under  the  Small  Business  Act,  a  "small 
business  concern"  is  one  that:  (1)  Is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  meets  any  additional  criteria 
established  by  the  Small  Business 
Administration  (SBA).  SBA  has  defined 
businesses  for  Standard  Industrial 
Classification  (SIC)  categories  4812 
(Radiotelephone  Communications)  and 


4813  (Telephone  Communications, 
Except  Radiotelephone)  to  be  small 
entities  when  they  have  fewer  than 
1,500  employees.  We  first  discuss 
generally  the  total  number  of  small 
telephone  companies  falling  within  both 
of  those  SIC  categories.  Then,  we 
discuss  the  number  of  small  businesses 
within  the  two  subcategories,  and 
attempt  to  refine  further  those  estimates 
to  correspond  with  the  categories  of 
telephone  companies  that  are  commonly 
used  under  our  rules. 

886.  Consistent  with  our  prior 
practice,  we  shall  continue  to  exclude 
small  incumbent  LECs  fix>m  the 
definition  of  a  small  entity  for  the 
purpose  of  this  FRFA.  Nevertheless,  as 
mentioned  above,  we  include  small 
incumbent  LECs  in  our  FRFA. 
Accordingly,  our  use  of  the  terms  "small 
entities"  and  "small  businesses"  does 
not  encompass  "small  incumbent 
LECs."  We  use  the  term  "small 
incumbent  LECs"  to  refer  to  any 
incumbent  LECs  that  arguably  might  be 
defined  by  SBA  as  "small  business 


concerns. 


1.  Telephone  Companies  (SIC  481) 

887.  Total  Nimiber  of  Telephone 
Companies  Affected.  Many  of  the 
decisions  and  rules  adopted  herein  may 
have  a  significant  effect  on  a  substantial 
number  of  the  small  telephone 
companies  identified  by  SBA.  The 
United  States?  Bureau  of  the  Census 
("the  Census  Bureau")  reports  that,  at 
the  end  of  1992,  there  were  3,497  firms 
engaged  in  providing  telephone 
services,  as  defined  therein,  for  at  least 
one  year.  This  number  contains  a 
variety  of  different  categories  of  carriers, 
including  local  exchange  carriers, 
interexchange  carriers,  competitive 
access  providers,  cellular  carriers, 
mobile  service  carriers,  operator  service 
providers,  pay  telephone  operators,  PCS 
providers,  covered  SMR  providers,  and 
resellers.  It  seems  certain  that  some  of 
those  3,497  telephone  service  firms  may 
not  qualify  as  small  entities  or  small 
incumbent  LECs  because  they  are  not 
"independently  owned  and  operated." 
For  example,  a  PCS  provider  that  is* 
affiliated  with  an  interexchange  carrier 
having  more  than  1,500  employees 
would  not  meet  the  definition  of  a  small 
business.  It  seems  reasonable  to 
conclude,  therefore,  that  fewer  than 
3,497  telephone  service  firms  are  small 
entity  telephone  service  firms  or  small 
incumbent  LECs  that  may  be  affected  by 
this  Order. 

888.  Wireline  Carriers  and  Service 
Providers.  SBA  has  developed  a 
definition  of  small  entities  for  telephone 
communications  companies  other  than 
radiotelephone  (wireless)  companies. 
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The  Census  Bureau  reports  that,  there 
were  2,321  such  telephone  companies 
in  operation  for  at  least  one  year  at  the 
end  of  1992.  lAccording  to  SBA's 
definition,  a  pmall  business  telephone 
company  other  than  a  radiotelephone 
company  is  <^ne  employing  fewer  than 
1.500  persor^.  All  but  26  of  the  2,321 
non-radiotelephone  companies  listed  by 
the  Census  Bureau  were  reported  to 
have  fewer  tkan  1,000  employees.  Thus, 
even  if  all  26i  of  those  companies  had 
more  than  1^00  employees,  there 
would  still  be  2.295  non-radiotelephone 
companies  tkat  might  qualify  as  small 
entities  or  si^all  incumbent  LECs. 
Although  it  ^ms  certain  that  some  of 
these  carrier!  are  not  independently 
owned  and  operated,  we  are  unable  at 
this  time  to  estimate  with  greater 
precision  th^  number  of  wireline 
carriers  and  service  providers  that 
would  quali(/  as  small  business 
concerns  un^er  SBA's  definition. 
Consequently,  we  estimate  that  there  are 
fewer  than  21295  small  entity  telephone 
communications  companies  other  than 
radiotelephone  companies  that  may  be 
affected  by  the  decisions  and  rules 
adopted  in  this  Order. 

889.  Local  Exchange  Carriers.  Neither 
the  Commission  nor  SBA  has  developed 
a  definition  t)f  small  providers  of  local 
exchange  services  (LECs).  The  closest 
applicable  deflnition  under  SBA  rules  is 
for  telephony  communications 
companies  other  than  radiotelephone 
(wireless)  companies.  The  most  reliable 
source  of  in^rmation  regarding  the 
number  of  LkCs  nationwide  of  which 
we  are  awar*  appears  to  be  the  data  that 
we  collect  annually  in  connection  with 
the  Telecommunications  Relay  Service 
(TRS).  According  to  our  most  recent 
data,  1,347  companies  reported  that 
they  were  eiigaged  in  the  provision  of 
Ipcal  exchange  services.  Although  it 
s^ems  certain  that  some  of  these  carriers 
are  not  independently  owned  and 
operated,  or  have  more  than  1,500 
employees,  ^e  are  unable  at  this  time  to 
estimate  with  greater  precision  the 
number  of  LECs  that  would  qualify  as 
small  business  concerns  under  SBA's 
definition.  Qonsequently,  we  estimate 
that  there  are  fewer  than  1,347  small 
incumbent  llECs  that  may  be  affected  by 
the  decision  >  and  rules  adopted  in  this 
Order. 

890.  Inten  ixchange  Carriers.  Neither 
the  Commisiiion  nor  SBA  has  developed 
a  definition  af  small  entities  specifically 
applicable  to  providers  of  interexchange 
services  (DCCs).  The  closest  applicable 
definition  under  SBA  rules  is  for 
telephone  communications  companies 
other  than  n  idiotelephone  (wireless) 

The  most  reliable  source  of 
regarding  the  number  of 


companies 
information 


IXCs  nationwide  of  which  we  are  aware 
appears  to  be  the  data  that  we  collect 
aimually  in  connection  with  TRS. 
According  to  our  most  recent  data,  97 
companies  reported  that  they  were 
engaged  in  the  provision  of 
interexchange  services.  Although  it 
seems  certain  that  some  of  these  carriers 
are  not  independently  owned  and 
operated,  or  have  more  than  1.500 
employees,  we  are  unable  at  this  time  to 
estimate  with  greater  precision  the 
niunber  of  IXCs  that  would  qualify  as 
small  business  concerns  under  SBA's 
definition.  Consequently,  we  estimate 
that  there  are  fewer  thafi  97  small  entity 
IXCs  that  may  be  affected  by  the 
decisions  and  rules  adopted  in  this 
Order. 

891.  Competitive  Access  Providers. 
Neither  the  Commission  nor  SBA  has 
developed  a  definition  of  small  entities 
specifically  applicable  to  providers  of 
competitive  access  services  (CAPs).  The 
closest  applicable  definition  under  SBA 
rules  is  for  telephone  communications 
companies  other  than  radiotelephone 
(wireless)  companies.  The  most  reliable 
source  of  information  regarding  the 
number  of  CAPs  nationwide  of  which 
we  are  aware  appears  to  be  the  data  that 
we  collect  annually  in  connection  with 
the  TRS.  According  to  our  most  recent 
data,  30  companies  reported  that  they 
were  engaged  in  the  provision  of 
competitive  access  services.  Although  it 
seems  certain  that  some  of  these  carriers 
are  not  independently  owned  and 
operated,  or  have  more  than  1,500 
employees,  we  are  unable  at  this  time  to 
estimate  with  greater  precision  the 
number  of  CAPs  that  would  qualify  as 
small  business  concerns  under  SBA's 
definition.  Consequently,  we  estimate 
that  there  are  fewer  than  30  small  entity 
CAPs  \hit  may  be  affected  by  the 
decisions  and  rules  adopted  in  this 
Order. 

892.  Operator  Service  Providers. 
Neither  the  Commission  nor  SBA  has 
developed  a  definition  of  small  entities 
specifically  applicable  to  providers  of 
operator  services.  The  closest  applicable 
definition  under  SBA  rules  is  for 
telephone  communications  companies 
other  than  radiotelephone  (wireless) 
companies.  The  most  reliable  source  of 
information  regarding  the  number  of 
operator  service  providers  nationwide  of 
which  we  are  aware  appears  to  be  the 
data  that  we  collect  annually  in 
connection  with  the  TRS.  According  to 
our  most  recent  data,  29  companies 
reported  that  they  were  engaged  in  the 
provision  of  operator  services.  Although 
it  seems  certain  that  some  of  these 
companies  are  not  independently 
owned  and  operated,  or  have  more  than 
1,500  employees,  we  are  unable  at  this 


time  to  estimate  with  greater  precision 
the  nimaber  of  operator  service 
providers  that  would  qualify  as  small 
business  concerns  under  SBA's 
definition.  Consequently,  we  estimate 
that  there  are  fewer  than  29  small  entity 
operator  service  providers  that  may  be 
affected  by  the  decisions  and  rules 
adopted  in  this  Order. 

893.  Pay  Telephone  Operators. 
Neither  the  Commission  nor  SBA  has 
developed  a  definition  of  small  entities 
specifically  applicable  to  pay  telephone 
operators.  The  closest  applicable 
definition  under  SBA  rules  is  for 
telephone  communications  companies 
other  than  radiotelephone  (wireless) 
companies.  The  most  reliable  source  of 
information  regarding  the  number  of 
pay  telephone  operators  nationwide  of 
which  we  are  aware  appears  to  be  the 
data  that  we  collect  annually  in 
connection  with  the  TRS.  According  to 
our  most  recent  data,  197  companies 
reported  that  they  were  engaged  in  the 
provision  of  pay  telephone  services. 
Although  it  seems  certain  that  some  of 
these  carriers  are  not  independently 
owned  and  operated,  or  have  more  than 
1,500  employees,  we  are  unable  at  this 
time  to  estimate  with  greater  precision 
the  number  of  pay  telephone  operators 
that  would  qualify  as  small  business 
concerns  under  SBA's  definition. 
Consequently,  we  estimate  that  there  are 
fewer  Uian  197  small  entity  pay 
telephone  operators  that  may  be  affected 
by  the  decisions  and  rules  adopted  in 
this  Order. 

894.  Wireless  (Radiotelephone) 
Carriers.  SBA  has  developed  a 
definition  of  small  entities  for 
radiotelephone  (wireless)  companies. 
The  Census  Bureau  reports  that  there 
were  1,176  such  companies  in  operation 
for  at  least  one  year  at  the  end  of  1992. 
According  to  SBA's  definition,  a  small 
business  radiotelephone  company  is  one 
employing  fewer  than  1,500  persons. 
The  Census  Bureau  also  reported  that 
1,164  of  those  radiotelephone 
companies  had  fewer  than  1,000 
employees.  Thus,  even  if  all  of  the 
remaining  12  companies  had  more  than 
1,500  employees,  there  would  still  be 
1,164  radiotelephone  companies  that 
might  qualify  as  small  entities  if  they 
are  independently  owned  or  operated. 
Although  it  seems  certain  that  some  of 
these  carriers  are  not  independently 
owned  and  operated,  we  are  unable  at 
this  time  to  estimate  with  greater 
precision  the  number  of  radiotelephone 
carriers  and  service  providers  that 
would  qualify  as  small  business 
concerns  under  SBA's  definition. 
Consequently,  we  estimate  that  there  are 
fewer  than  1,164  small  entity 
radiotelephone  companies  that  may  be 
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aHected  by  the  decisions  and  rules 
adopted  In  this  Order. 

895.  Cellular  Service  Carriers.  Neither 
the  Commission  nor  SBA  has  developed 
a  definition  of  small  entities  specifically 
applicable  to  providers  of  cellular 
services.  The  closest  applicable 
definition  under  SBA  rules  is'  for 
telephone  communications  companies 
other  than  radiotelephone  (wireless) 
companies.  The  most  reliable  soiut:e  of 
information  regarding  the  niunber  of 
cellular  service  carriers  nationwide  of 
which  we  are  aware  appears  to  be  the 
data  that  we  collect  armually  in 
connection  with  the  TRS.  According  to 
our  most  recent  data,  789  companies 
reported  that  they  were  engaged  in  the 
provision  of  cellular  services.  Although 
it  seems  certain  that  some  of  these 
carriers  are  not  independently  owned 
and  operated,  or  have  more  than  1,500 
employees,  we  are  unable  at  this  time  to 
estimate  with  greater  precision  the 
number  of  cellular  service  carriers  that 
would  qualify  as  small  business 
concerns  under  SBA's  definition. 
Consequently,  we  estimate  that  there  are 
fewer  than  789  small  entity  cellular 
service  carriers  that  may  be  affected  by 
the  decisions  and  rules  adopted  in  this 
Order. 

896.  Mobile  Service  Carriers.  Neither 
the  Commission  nor  SBA  has  developed 
a  definition  of  small  entities  specifically 
applicable  to  mobile  service  carriers, 
such  as  paging  companies.  The  closest 
appUcable  definition  under  SBA  rules  is 
for  telephone  communications 
companies  other  than  radiotelephone 
(wireless)  companies.  The  most  reliable 
source  of  information  regarding  the 
number  of  mobile  service  carriers 
nationwide  of  which  we  are  aware 
appears  to  be  the  data  that  we  collect 
annually  in  connection  with  the  TRS. 
According  to  our  most  recent  data,  117 
companies  reported  that  they  were 
engaged  in  the  provision  of  mobile 
services.  Although  it  seems  certain  that 
some  of  these  carriers  are  not 
independently  owned  and  operated,  or 
have  more  than  1 ,500  employees,  we  are 
unable  at  this  time  to  estimate  with 
greater  precision  the  number  of  mobile 
service  carriers  that  would  quaUfy 
under  SBA's  definition.  Consequently, 
we  estimate  that  there  are  fewer  than 
117  small  entity  mobile  service  carriers 
that  may  be  afiiacted  by  the  decisions 
and  rules  adopted  in  this  Order. 

897.  Broadband  PCS  Licensees.  The 
broadband  PCS  spectrum  is  divided  into 
six  fi^uency  blocks  designated  A 
through  F.  As  set  forth  in  47  CFR 

§  24.720(b),  the  Commission  has  defined 
"small  entity"  in  the  auctions  for  Blocks 
C  and  F  as  a  firm  that  had  average  gross 
revenues  of  less  than  $40  milUon  in  the 


three  previous  calendar  years.  Our 
definition  of  a  "small  entity"  in  the 
context  of  broadband  PCS  auctions  has 
been  approved  by  SBA.  The 
Commission  has  auctioned  broadband 
PCS  licenses  in  Blocks  A,  B,  and  C.  We 
do  not  have  sufficient  data  to  determine 
how  many  small  businesses  bid 
successfully  for  licenses  in  Blocks  A 
and  B.  There  were  90  winning  bidders 
that  quaUfied  as  small  entities  in  the 
Block  C  auction.  Based  on  this 
information,  we  conclude  that  the 
number  of  broadband  PCS  licensees 
affected  by  the  decisions  in  this  Order 
includes,  at  a  minimum,  the  90  winning 
bidders  that  qualified  as  small  entities 
in  the  Block  C  broadband  PCS  auction. 

898.  At  present,  no  licenses  have  been 
awarded  for  Blocks  D,  E,  and  F  of 
broadband  PCS  spectrum.  Therefore, 
there  are  no  small  businesses  currently 
providing  these  services.  However,  a 
total  of  1,479  licenses  v\all  be  awarded 
in  the  D,  E,  and  F  Block  broadband  PCS 
auctions,  which  are  scheduled  to  begin 
on  August  26,  1996.  Eligibility  for  the 
493  F  Block  licenses  is  limited  to 
entrepreneurs  with  average  gross 
revenues  of  less  than  $125  million.  We 
cannot  estimate,  however,  the  number 
of  these  licenses  that  will  be  won  by 
small  entities  under  our  definition,  nor 
how  many  small  entities  will  win  D  or 

E  Block  licenses.  Given  that  nearly  all 
radiotelephone  companies  have  fewer 
than  1,000  employees  and  that  no 
reliable  estimate  of  the  number  of 
prospective  D,  E,  and  F  Block  licensees 
can  be  made,  we  assimie  for  purposes  of 
this  FRFA,  that  all  of  the  licenses  in  the 
D,  E,  and  F  Block  Broadband  PCS 
auctions  may  be  awarded  to  small 
entities  under  our  rules,  which  may  be 
affected  by  the  decisions  and  rules 
adopted  in  this  Order. 

899.  SMR  Licensees.  Piusuant  to  47 
CFR  §  90.814(b)(1),  the  Commission  has 
defined  "small  entity"  in  auctions  for 
geographic  area  800  MHz  and  900  MHz 
SMR  licenses  as  a  firm  that  had  average 
annual  gross  revenues  of  less  than  $15 
million  in  the  three  previous  calendar 
years.  This  definition  of  a  "small  entity" 
in  the  context  of  800  MHz  and  900  MHz 
SMR  has  been  approved  by  the  SBA. 
The  rules  adopted  in  this  Order  may 
apply  to  SMR  providers  in  the  800  MHz 
and  900  MHz  bands  that  either  hold 
geographic  area  licenses  or  have 
obtained  extended  implementation 
authorizations.  We  do  not  know  how 
many  firms  provide  800  MHz  or  900 
MHz  geographic  area  SMR  service 
pursuant  to  extended  implementation 
authorizations,  nor  how  many  of  these 
providers  have  annual  revenues  of  less 
than  $15  million.  We  assume,  for 
purposes  of  this  FRFA,  that  all  of  the 


extended  implementation 
authorizations  may  be  held  by  small 
entities,  which  may  be  affected  by  the 
decisions  and  rules  adopted  in  this 
Order. 

900.  The  Commission  recently  held 
auctions  for  geographic  area  licenses  in 
the  900  MHz  SMR  band.  There  were  60 
winning  bidders  who  qualified  as  small 
entities  in  the  900  MHz  auction.  Based 
on  this  information,  we  conclude  that 
the  number  of  geographic  area  SMR 
licensees  affected  by  the  rule  adopted  in 
this  Order  includes  these  60  small 
entities.  No  auctions  have  been  held  for 
800  MHz  geographic  area  SMR  licenses. 
Therefore,  no  small  entities  currently 
hold  these  licenses.  A  total  of  525 
licenses  will  be  awarded  for  the  upper 
200  channels  in  the  800  MHz 
geographic  area  SMR  auction.  However, 
the  Commission  has  not  yet  determined 
how  many  licenses  will  be  awarded  for 
the  lower  230  channels  in  the  800  MHz 
geographic  area  SMR  auction.  There  is 
no  basis,  moreover,  on  which  to 
estimate  how  many  small  entities  will 
win  these  licenses.  Given  that  nearly  all 
radiotelephone  companies  have  fewer 
than  1,000  employees  and  that  no 
reliable  estimate  of  the  number  of 
prospective  800  MHz  licensees  can  be 
made,  we  assume,  for  purposes  of  this 
FRFA,  that  all  of  the  licenses  may  be 
awarded  to  small  entities  who,  thus, 
may  be  affected  by  the  decisions  in  this 
Order. 

901.  Resellers.  Neither  the 
Commission  nor  SBA  has  developed  a 
definition  of  small  entities  specifically 
applicable  to  resellers.  The  closest 
applicable  definition  under  SBA  rules  is 
for  all  telephone  communications 
companies.  The  most  reliable  source  of 
information  regarding  the  number  of 
resellers  nationwide  of  which  we  are 
aware  appears  to  be  the  data  that  we 
collect  annually  in  connection  with  the 
TRS.  According  to  our  most  recent  data, 
206  companies  reported  that  they  were 
engaged  in  the  resale  of  telephone 
services.  Although  it  seems  certain  that 
some  of  these  carriers  are  not 
independently  owned  and  operated,  or 
have  more  than  1,500  employees,  we  are 
unable  at  this  time  to  estimate  with 
greater  precision  the  number  of  resellers 
that  would  qualify  as  small  business 
concerns  under  SBA's  definition. 
Consequently,  we  estimate  that  there  are 
fewer  than  206  small  entity  resellers 
that  may  be  affected  by  the  decisions 
and  rules  adopted  in  this  Order. 

2.  Cable  System  Operators  (SIC  4841) 

902.  SBA  has  developed  a  definition 
of  small  entities  for  cable  and  other  pay 
television  services,  which  includes  all 
such  companies  generating  less  than 
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$10  million  in  fevenue  annually.  This 
definition  includes  cable  systems 
operators,  closed  circuit  television 
services,  direct  broadcast  satellite 
services,  muldpoint  distribution 
systems,  satellite  master  antenna 
systems  and  subscription  television 
services.  According  to  the  Censiis 
Bureau,  there  were  1,323  such  cable  and 
other  pay  television  services  generating 
less  than  $11  million  in  revenue  that 
were  in  operation  for  at  least  one  year 
at  the  end  of  19G2. 

903.  The  Conimission  has  developed 
its  oMm  definition  of  a  small  cable 
system  operator  for  the  purposes  of  rate 
regidation.  Under  the  Commission's 
rules,  a  "small  cable  company"  is  one 
serving  fewer  than  400,000  subscribers 
nationwide.  The  Commission  developed 
this  definition  based  on  its 
determination  that  a  small  cable  system 
operator  is  one  with  annual  revenues  of 
$100  million  or  less.  Implementation  of 
Sections  of  the  1992  Cable  Act:  Rate 
Regulation,  Sixth  Report  and  Order  and 
Eleventh  Order  on  Reconsideration,  60 
F7(  544919  (September  15,  1995).  Based 
on  our  most  recent  information,  we 
estimate  that  there  were  1,439  cable 
operators  that  qualified  as  small  cable 
system  operators  at  the  end  of  1995. 
Since  then,  some  of  those  companies 
may  have  growtt  to  serve  over  400,000 
subscribers,  and  others  may  have  been 
involved  in  transactions  that  caused 
them  to  be  combined  with  other  cable 
operators.  Consequently,  we  estimate 
that  there  are  fewer  than  1 ,468  small 
entity  cable  system  operators  that  may 
be  affected  by  the  decisions  and  rules 
adopted  in  this  Order. 

904.  The  Conimunications  Act  also 
contains  a  definition  of  a  small  cable 
system  operator,  which  is  "a  cable 
operator  that,  directly  or  through  an 
affiliate,  serves  in  the  aggregate  fewer 
than  1  percent  of  all  subscribers  in  the 
United  States  a^d  is  not  affihated  with 
any  entity  or  entities  whose  gross 
annual  revenues  in  the  aggregate  exceed 
$250,000,000."  There  were  63,196,310 
basic  cable  subscribers  at  the  end  of 
1995,  and  1,450  cable  system  operators 
serving  fewer  than  one  percent 
(631,960)  of  subscribers.  Although  it 
seems  certain  that  some  of  these  cable 
system  operators  are  affihated  with 
entities  whose  gross  annual  revenues 
exceed  $250,000,000,  we  are  unable  at 
this  time  to  estimate  with  greater 
precision  the  number  of  cable  system 
operators  that  \f  oidd  quaUfy  as  small 
cable  operators  under  the  definition  in 
the  Communications  Act. 


D.  Summcay  Analysis  of  the  Projected 
Reporting,  Recordkeeping,  and  Other 
Compliance  Requirements  and  Steps 
Taken  to  Minimize  the  Significant 
Economic  Impact  of  this  Report  and 
Order  on  Small  Entities  and  Small 
Incumbent  LECs,  Including  the 
Significant  Alternatives  Considered  and 
Rejected 

905.  Structure  of  the  Analysis.  In  this 
section  of  the  FRFA,  we  analyze  the 
projected  reporting,  recordkeeping,  and 
other  compliance  requirements  that  may 
apply  to  small  entities  and  small 
incumbent  LECs  as  a  result  of  this 
Order.  As  a  part  of  this  discussion,  we 
mention  some  of  the  types  of  skills  that 
vrill  be  needed  to  meet  the  new 
requirements.  We  also  describe  the  steps 
taken  to  minimize  the  economic  impact 
of  our  decisions  on  small  entities  and 
small  incumbent  LECs,  including  the 
significant  alternatives  considered  and 
rejected.  Due  to  the  size  of  this  Order, 
we  set  forth  our  analysis  separately  for 
individual  sections  of  the  item,  using 
the  same  headings  as  were  used  above 
in  the  corresponding  sections  of  the 
Order. 

906.  We  provide  this  summary 
analysis  to  provide  context  for  our 
analysis  in  this  FRFA.  To  the  extent  that 
any  statement  contained  in  this  FRFA  is 
perceived  as  creating  ambiguity  with 
respect  to  our  rules  or  statements  made 
in  preceding  sections  of  this  Order,  the 
rules  and  statements  set  forth  in  those 
preceding  sections  shall  be  controlling. 

Summary  Analysis  of  Section  II — Scope 
of  the  Commission's  Rules 

907.  Simmiary  of  Projected  Reporting, 
Recordkeeping  and  Other  Comphance 
Requirements.  As  discussed  in  Section 
n.E.  a  common  carrier,  which  may  be  a 
small  entity  or  a  small  incimibent  LEG, 
may  be  subject  to  an  action  for  relief  in 
several  different  fora  if  a  party  beUeves 
that  small  entity  or  incumbent  LEC 
violated  the  standards  under  section  251 
or  252.  Should  a  small  entity  or  a  small 
inciunbent  LEC  be  subjected  to  such  an 
action  for  reUef.  it  will  require  the  use 
of  legal  skills. 

908.  Steps  Taken  to  Minimize 
Significant  Economic  Impact  on  Small 
Entities  and  Small  Incumbent  LECs,  and 
Alternatives  Considered.  We  beUeve 
that  our  actions  establishing  minimimi 
national  rules  will  facihtate  the 
development  of  competition  in  the  local 
exchange  and  exchange  access  markets 
for  the  reasons  discussed  in  Sections 
n.A  and  n.B  above.  For  example, 
national  rules  may:  help  equahze 
bargaining  power;  minimize  the  need 
for  dupUcative  marketing  strategies  and 
multiple  network  configm-ations;  lower 


administrative  costs;  lessen  the  need  to 
re-htigate  the  same  issue  in  multiple 
jurisdictions;  and  reduce  delay  and 
transaction  costs,  which  can  pose 
particular  burdens  for  small  businesses. 
In  addition,  our  rules  are  designed  to 
accommodate  differences  among  regions 
and  carriers,  and  the  reduced  regulatory 
burdens  and  increased  certainty 
produced  by  national  rules  may  be 
expected  to  nunimize  the  economic 
impact  of  our  decisions  for  all  parties, 
including  any  small  entities  and  small 
inctunbent  LECs.  As  set  forth  in  Section 
n.A  above,  we  reject  suggestions  to 
adopt  more,  or  fieiwer,  national  rules 
than  we  ultimately  adopt  in  this  Order. 
We  reject  the  argiunents  that  we  should 
establish  "preferred  outcomes"  from 
which  parties  could  deviate  upon  an 
adequate  showing,  or  that  we  estabUsh 
a  process  by  which  state  commissions 
could  seek  a  waiver  from  the 
Commission's  rules,  for  the  reasons  set 
forth  in  Section  n.B  above. 

909.  We  beheve  that  our 
determination  that  there  are  multiple 
methods  for  bringing  enforcement 
actions  against  parties  regarding  their 
obUgations  imder  sections  251  and  252 
will  assist  all  parties,  including  small 
entities  and  small  inciunbent  LECs,  by 
providing  a  variety  of  methods  and  fora 
for  seeking  enforcement  of  such 
obligations.  (Section  n.E — Authority  to 
Take  Enforcement  Action.)  Similarly, 
oiur  conclusion  that  Bell  Operating 
Company  (BOC)  statements  of  generally 
available  terms  and  conditions  are 
governed  by  the  same  national  rules  that 
apply  to  agreements  arbitrated  under 
section  252  should  ease  administrative 
burdens  for  all  parties  in  markets  served 
by  BOCs.  which  may  include  small 
entities,  because  they  will  not  need  to 
evaluate  and  comply  with  different  sets 
of  rules.  (Section  II.F— BOC  Statements 
of  Generally  Available  Terms.)  Finally, 
we  decline  to  adopt  different 
requirements  for  agreements  arbitrated 
imder  section  252  and  BOC  statements 
of  generally  available  terms  and 
conditions  for  the  reasons  set  forth  in 
section  n.F  above. 

Summary  Analysis  of  Section  III — ^Duty 
To  Negotiate  in  Good  Faith 

910.  Summary  of  Projected  Reporting, 
Recordkeeping  and  Other  CompUance 
Requirements.  Incumbent  LECs, 
including  small  incumbent  LECs  that 
receive  requests  for  access  to  network 
elements  and/or  services  pursuant  to 
sections  251  and  252  of  the  Act  will  be 
required  to  negotiate  in  good  faith  over 
the  terms  of  intercoimection 
agreements.  As  set  forth  in  section  in.C, 
above,  this  Order  identifies  several 
practices  as  violations  of  the  duty  to 
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negotiate  in  good  faith,  including:  (1)  a 
party's  seeking  or  entering  into  an 
agreement  prohibiting  disclosure  of 
information  requested  by  the  rcC  or  a 
state  commission,  or  supplied  in 
support  of  a  request  for  arbitration 
pursuant  to  section  252(b)(2)(B);  (2) 
seeking  or  entering  into  an  agreement 
precluding  amendment  of  the  agreement 
to  accoimt  for  changes  in  federal  or  state 
rules;  (3)  an  incumbent's  denial  of  a 
reasonable  request  for  cost  data  during 
negotiations;  and  (4)  an  entrant's  failure 
to  provide  to  the  incumbent  LEG 
information  necessary  to  reach 
agreement.  Complying  with  the 
projected  requirements  of  this  section 
may  require  the  use  of  legal  skills,  hi 
addition,  incumbent  LECs  and  new 
entrants  having  interconnection 
agreements  that  predate  the  1996  Act 
must  file  such  agreements  with  the  state 
commission  for  approval  under  section 
252(e),  as  discussed  above  in  section 

ra.D. 

911.  Steps  Taken  to  Minimize 
Significant  Economic  Impact  on  Small 
Entities  and  Small  bicumbent  LECs,  and 
Alternatives  Considered.  As  set  forth 
above,  we  believe  our  decision  to 
establish  national  rules  and  a  review 
process  concerning  parties'  duties  to 
negotiate  in  good  faith  are  designed  to 
facilitate  good  faith  negotiations,  which 
should  minimize  regulatory  burdens 
and  the  economic  impact  of  our 
decisions  for  all  parties,  including  small 
entities  and  small  incumbent  LECs. 
(Section  m.B — ^Advantages  and 
Disadvantages  of  National  Rules.)  We 
also  expect  economic  impacts  to  be 
minimized  for  small  entities  seeking  to 
enter  into  agreements  with  incimibent 
LECs  as  a  result  of  the  decision  that 
incumbent  LECs  may  not  impose  a  bona 
fide  request  requirement  on  carriers 
seeking  agreements  pursuant  to  sections 
251  and  252.  (Section  ffl.C— Specific 
Practices  that  may  Constitute  a 
Violation  of  Good  Faith  Negotiation.) 
For  the  reasons  set  forth  in  Section  in.C 
above,  we  also  find  that  certain 
additional  practices  are  not  always 
violations  of  the  duty  to  negotiate  in 
good  faith,  including  the  suggested 
alternative  that  all  nondisclosure 
agreements  violate  the  good  faith  duty. 

912.  We  do  not  require  immediate 
filing  of  preexisting  interconnection 
agreements,  including  those  involving 
small  incumbent  LECs  and  small 
entities.  We  set  an  outer  time  limit  of 
June  30, 1997,  by  which  preexisting 
agreements  between  Glass  A  carriers 
must  be  filed  with  the  relevant  state 
commission.  This  decision  will  ensure 
that  third  parties,  including  small 
entities,  are  not  prevented  indefinitely 
from  reviewing  and  taking  advantage  of 


the  terms  of  preexisting  agreements,  h 
also  limits  burdens  that  a  national  filing 
deadline  might  impose  on  small 
carriers,  hi  addition,  the  determination 
that  preexisting  agreements  must  be 
filed  with  state  commissions  seems 
likely  to  foster  opportimities  for  small 
entities  and  small  inciunbent  LECs  to 
gain  access  to  such  agreements  without 
requiring  investigation  or  discovery 
proceedings  or  other  administrative 
burdens  that  could  increase  regulatory 
burdens.  (Section  III.C — Applicability  of 
Section  252  to  Preexisting  Agreements). 
For  the  reasons  set  forth  in  Section  m.C 
above,  we  reject  the  alternative  of  not 
requiring  certain  agreements  to  be  filed 
with  state  commissions. 

Summary  Analysis  of  Section  IV — 
Interconnection 

913.  Summary  of  Projected  Reporting, 
Recordkeeping  and  Other  Compliance 
Requirements.  Incumbent  LECs, 
including  small  incumbent  LECs,  are 
required  by  section  251(c)  to  provide 
interconnection  to  all  requesting 
telecommunications  carriers  for  the 
transmission  and  routing  of  telephone 
exchange  service  and  exchange  access 
service.  Such  interconnection  must  be: 
(1)  provided  at  any  technically  feasible 
point;  (2)  at  least  equal  in  quality  to  that 
provided  to  the  incumbent  LEG  itself 
and  to  any  other  parties  with 
interconnection  agreements;  and  (3) 
provided  on  rates,  terms,  and  conditions 
that  are  "just,  reasonable,  and 
nondiscriminatory  *  *  *."  We 
conclude  that  interconnection  refers 
solely  to  the  physical  linking  of 
networks  for  the  mutual  exchange  of 
traffic,  and  identify  a  minimum  set  of 
technically  feasible  points  of 
interconnection.  The  minimum  points 
at  which  an  incumbent  LEG,  which  may 
be  a  small  incumbent  LEG,  must  provide 
interconnection  are:  (1)  the  line  side  of 

a  local  switch;  (2)  the  trunk  side  of  a 
local  switch;  (3)  the  trunk 
interconnection  points  for  a  tandem 
switch;  (4)  central  office  cross-connect 
points;  and  (5)  out-of-band  signaling 
facilities.  In  addition,  the  points  of 
access  to  unbundled  elements 
(discussed  below)  are  also  technically 
feasible  points  of  interconnection. 
Compliance  with  these  requests  may 
require  the  use  of  engineering, 
technical,  operational,  accounting, 
billing,  and  legal  skills. 

914.  To  obtain  interconnection 
pursuant  to  section  251(c)(2), 
telecommunications  carriers  must  seek 
interconnection  for  the  purpose  of 
transmitting  and  routing  telephone 
exchange  traffic,  or  exchange  access 
traffic,  or  both.  (Section  IV.D.— 
Definition  of  "Technically  Feasible.") 


This  will  require  new  entrants  to 
provide  either  local  exchange  service  or 
exchange  access  service  to  obtain 
section  251(cM2)  interconnection.  A 
requesting  carrier  will  be  required  to 
bear  the  additional  costs  imposed  on 
incumbent  LECs  as  a  result  of 
interconnection.  (Section  IV.E. — 
Technically  Feasible  Points  of 
Interconnection.)  Carriers  seeking 
interconnection,  including  small 
entities,  may  be  required  to  collect 
information  to  refute  claims  by 
incumbent  LECs  that  the  requested 
interconnection  poses  a  legitimate  threat 
to  network  reliability.  (Id.) 

915.  Steps  Takeji  to  Minimize 
Significant  Economic  Impact  on  Small 
Entities  and  Small  Incumbent  LECs,  and 
Alternatives  Considered.  The  decision 
to  adopt  clear  national  rules  in  this 
section  of  the  Order  is  also  intended  to 
help  equalize  bargaining  power  between 
incumbent  LECs  and  requesting  carriers, 
expedite  and  simplify  negotiations,  and 
facilitate  comprehensive  business  and 
network  planning.  This  could  decrease 
entry  barriers  and  provide  reasonable 
opportunities  for  all  carriers,  including 
small  entities  and  small  incumbent 
LECs,  to  provide  service  in  markets  for 
local  exchange  and  exchange  access 
services.  (Section  IV.B. — National 
Interconnection  Rules).  National  rules 
should  also  facilitate  the  consistent 
development  of  standards  and 
resolution  of  issues,  such  as  technical 
feasibility,  without  imposing  additional 
litigation  costs  on  parties,  including 
small  entities  and  small  incumbent 
LECs.  We  determine  that  successful 
interconnection  at  a  particular  point  in 
a  network  creates  a  rebuttable 
presiunption  that  interconnection  is 
technically  feasible  at  other  comparable 
points  in  the  network.  (Section  IV.E — 
Definition  of  "Technically  Feasible.") 
We  also  identify  minimum  points  of 
interconnection  where  interconnection 
is  presumptively  technically  feasible:  (1) 
the  line  side  of  a  switch;  (2)  the  trunk 
side  of  a  switch;  (3)  trunk 
interconnection  points  at  a  tandem 
switch;  (4)  central  office  cross-connect 
points;  and  (5)  out-of-band  signaling 
facilities.  (Section  IV.F — Technically 
Feasible  Points  of  Interconnection.) 
These  decisions  may  be  expected  to 
facilitate  negotiations  by  promoting 
certainty  and  reducing  transaction  costs, 
which  should  minimize  regulatory 
burdens  and  the  economic  impact  of  our 
decisions  for  all  parties,  including  small 
entities  and  small  incumbent  LECs.  We 
decline,  however,  to  identify  additional 
points  where  interconnection  is 
technically  feasible  for  the  reasons  set 
forth  in  section  IV.F  above. 
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916. The  ability  to  enter  local  markets 
by  offering  only  telephone  exchange 
service  or  only  exchange  access  service 
may  minimize  regulatory  burdens  and 
the  economic  iOipact  of  our  decisions 
for  some  entrants,  including  small 
entities.  We  decline,  however,  to 
interpret  section  251(c)(2)  as  requiring 
incumbent  LEC^  to  provide 
interconnection  to  carriers  seeking  to 
offer  only  intertxchange  services  for  the 
reasons  set  forth  in  section  IV.C  above. 
In  addition,  we  determine  that  an 
incumbent  LEC  may  refuse  to 
interconnect  on  the  grounds  that 
specific,  significant,  and  demonstrable 
network  reliability  concerns  may  make 
interconnection  at  a  particular  point 
sufficiently  infoasible.  We  further 
determine  that  the  incumbent  LEC  must 
prove  such  infeMibility  to  the  state 
commission.  (Section  IV.E.  Definition  of 
"Technically  Feasible.") 

917.  Competitive  carriers,  many  of 
whom  may  be  small  entities,  will  be 
permitted  to  re<)uest  interconnection  at 
any  technically  feasible  point,  and  the 
determination  of  feasibility  must  be 
conducted  without  consideration  of  the 
cost  of  providing  interconnection  at  a 
particular  point  (Section  IV.D. — 
Definition  of  "Technically  Feasible.") 
Consequently,  our  niies  permit  the  party 
requesting  interconnection,  which  may 
be  a  small  entity,  and  not  the  inciunbeoit 
LEC  to  decide  the  points  that  are 
necessary  to  compete  effectively. 
(Section  IV.E. — Definition  of 
"Technically  Feasible.")  We  decline, 
however,  to  impose  reciprocal  terms 
and  conditions  for  interconnection  on 
carriers  requesting  interconnection.  Our 
decision  that  a  party  requesting 
interconnection  must  pay  the  costs  of 
interconnecting  should  minimize 
regulatory  burdens  and  the  economic 
impact  of  our  inteitxinnection  decisions 
for  small  inciuntient  LECs.  Similarly, 
regulatory  biud^ns  and  the  economic 
impact  of  our  decisions  may  be 
minimized  through  the  decision  that, 
while  a  requesting  party  is  permitted  to 
obtain  interconnection  that  is  of  higher 
qiiality  than  that  which  the  incumbent 
LEC  provides  to  itself,  the  requesting 
party  must  pay  the  additional  costs  of 
receiving  the  hikber  quality 
interconnections  (Section  IV.H. — 
Interconnection  that  is  Equal  in 
Quality.) 


Siunmary  Analysis  of  Section  V — 
Access  to  Unbundled  Network  Elements 

918.  Sununary  of  Projected  Reporting, 
Recordkeeping  and  Other  CompUance 
Requirements.  Under  section  251(c), 
inctmibent  LECt  are  required  to  provide 
nondiscriminatory  access  to  unbimdled 
network  elements.  We  identify  a 


minimum  set  of  network  elements:  (1) 
local  loops;  (2)  local  and  tandem 
switches;  (3)  interoffice  transmission 
fiacilities;  (4)  network  interface  devices; 
(5)  signaling  and  call-related  database 
facilities;  (6)  operations  support  systems 
and  functions;  and  (7)  operator  and 
directoiy  assistance  facilities.  (Section 
V.J. — Specific  Unbundling 
Requirements.)  Incimibent  LECs  are 
required  to  provide  nondiscriminatory 
access  to  operations  support  systems 
and  information  by  January  1, 1997. 
States  may  require  inciunbent  LECs  to 
provide  additional  network  elements  on 
an  imbundled  basis.  As  discussed  in 
Section  V.F.,  above,  LECs  must  perform 
the  functions  necessary  to  combine 
imbundled  elements  in  a  manner  that 
allows  requesting  carriers  to  offer  a 
telecommunications  service,  and  the 
incumbent  LEC  may  not  impose 
restrictions  on  the  subsequent  use  of 
network  elements.  Compliance  with 
these  requests  may  require  the  use  of 
engineering,  technical,  operational, 
accounting,  bilUn^,  and  legal  skills. 

919.  If  a  requestmg  carrier,  which  may 
be  a  small  entity,  seeks  access  to  an 
incumbent  LECs  unbundled  elements, 
the  requesting  carrier  is  required  to 
compensate  the  incimibent  LEC  for  any 
costs  incurred  to  provide  such  access. 
For  example,  in  the  case  of  operation 
support  systems  functions,  such  work 
may  include  the  development  of 
interfaces  for  competing  carriers  to 
access  incumbent  LEC  functions  for  pre- 
ordering,  ordering,  provisioning, 
maintenance  and  repair,  and  billing. 
Requesting  carriers  may  also  have  to 
deploy  their  own  operations  support 
systems  interfaces,  including  electronic 
interfaces,  in  order  to  access  the 
incumbent  LECs  operations  support 
systems  functions.  The  development  of 
interfaces  may  require  new  entrants, 
including  small  entities,  to  perform 
engineering  work.  (Section  V.J.  5 — 
Operations  Support  Systems 
Unbundling.) 

920.  Steps  Taken  to  Minimize 
Significant  Economic  Impact  on  Small 
Entities  and  Small  Incumbent  LECs,  and 
Alternatives  Considered.  The 
establishment  of  minimum  national 
requirements  for  unbundled  elements 
should  facilitate  negotiations  and 
reduce  regulatory  burdens  and 
uncertainty  for  all  parties,  including 
small  entities  and  small  incumbent 
LECs.  National  requirements  for 
unbundling  may  allow  new  entrants, 
including  small  entities,  to  take 
advantage  of  economies  of  scale  in 
network  design,  which  may  minimize 
the  economic  impact  of  our  decision.  As 
set  forth  in  Section  V.B,  above,  we  reject 
several  alternatives  in  making  this 


determination,  including  proposals 
suggesting  that  the  Commission  should: 

(1)  not  identify  any  required  elements; 

(2)  allow  the  states  exclusively  to 
identify  required  elements;  or  (3)  adopt 
an  exhaustive  list  of  elements. 

921.  As  set  forth  above,  the  1996  Act 
defines  a  network  element  to  include 
"all  £acilit(ies)  or  equipment  used  In  the 
provision  of  a  telecommunications 
service,"  and  all  "features,  functions, 
and  capabilities  that  are  provided  by 
means  of  such  facility  or  equipment, 
including  subscriber  numbers, 
databases,  signaling  systems  and 
information  sufficient  for  billing  and 
collection  or  used  in  the  transmission, 
routing  or  other  provision  of  a 
teleconununications  service."  (Section 
V.C — Network  Elements.)  As  a  result, 
new  entrants,  which  may  include  small 
entities,  should  have  access  to  the  same 
technologies  and  economies  of  scale  and 
scope  that  are  available  to  incumbent 
LECs.  In  reaching  our  determination,  we 
reject  for  the  reasons  set  forth  in  Section 
V.C  above,  the  following  alternatives:  (1) 
that  we  should  not  adopt  a  method  for 
identifying  elements  beyond  those 
identified  in  the  1996  Act;  and  (2)  that 
features  sold  directly  to  end  users  as 
retail  services  are  not  network  elements. 
Finally,  we  reject  the  argument  that 
requesting  carriers,  which  may  include 
small  entities,  are  required  to  provide 
all  services  typically  furnished  by 
means  of  an  element  they  purchase.  (Id.) 
Our  rejection  of  this  lasit  alternative  may 
reduce  burdens  for  some  small  entities 
by  permitting  them  to  offer  some,  but 
not  all,  of  the  services  provided  by  the 
incimibent  LEC. 

922.  We  conclude  that  the 
requirement  to  provide  "access"  to 
unbundled  network  elements  is 
independent  of  the  interconnection  duty 
imposed  by  section  251(c)(2),  and  that 
such  "access"  must  be  provisioned 
under  the  rates,  terms  and  conditions 
applicable  to  unbundled  network 
elements.  We  believe  these  conclusions 
may  provide  small  entities  seeking  to 
compete  with  incumbent  LECs  with  the 
flexibility  to  offer  other 
telecommunications  services  in  addition 
to  local  exchange  and  exchange  access 
services.  (Section  V.D. — Access  to 
Network  Elements.)  For  the  reasons  set 
forth  above  iu  Section  V.D,  we  reject  the 
argvunent  that  incumbent  LECs  are  not 
required  to  provide  access  to  an 
element's  functionality,  and  that 
"access"  to  unbundled  elements  can 
only  be  achieved  by  interconnecting 
under  the  terms  of  section  251(c)(2). 

923.  As  set  forth  above,  we  conclude 
that  an  incumbent  LEC,  which  may  be 
a  small  incumbent  LEC,  may  decline  to 
provide  a  network  element  beyond 
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those  identified  by  the  Commission 
where  it  can  demonstrate  that  the 
network  element  is  proprietary,  and  that 
the  competing  provider  could  offer  the 
proposed  telecommunications  service 
using  other  nonproprietary  elements 
within  the  inounbent's  network. 
(Section  V.E — Standards  Necessary  to 
Identify  Unbundled  Network  Elements.) 
This  should  minimize  regulatory 
burdens  and  the  economic  impact  of  our 
decisions  for  incumbent  LECs, 
including  small  incumbent  LECs,  by 
permitting  such  entities  to  retain 
exclusive  use  of  certain  proprietary 
network  elements. 

924.  We  conclude  that  inounbent 
LECs:  (1)  cannot  impose  restrictions, 
requirements  or  limitations  on  requests 
for,  or  the  sale  or  use  of,  unbimdled 
network  elements;  (2)  must  provide 
requesting  carriers  with  all  of  the 
functionalities  of  a  particular  element  so 
that  requesting  carriers  can  provide  any 
telecommunications  services  that  can  be 
offered  by  means  of  that  element;  (3) 
must  permit  new  entrants  to  combine 
network  elements  which  new  entrants 
purchase  access  to,  if  so  requested;  (4) 
must  prove  to  a  state  commission  that 
they  cannot  combine  elements  that  are  ^ 
not  ordinarily  combined  within  their 
network,  or  that  are  not  ordinarily 
combined  in  that  manner,  because  such 
combination  is  not  technically  feasible 
or  it  would  impair  the  ability  of  other 
carriers  to  access  unbimdled  elements 
and  interconnect  with  the  incumbent 
LEC;  and  (5)  must  provide  the 
operational  and  support  systems 
necessary  to  pvuchase  and  combine 
network  elements.  As  a  result  of  these 
conclusions,  many  small  entities  should 
face  significantly  reduced  barriers  to 
entry  in  markets  for  local  exchange 
services.  (Section  V.F — ^Provision  of  a 
Telecommunications  Service  Using 
Unbundled  Elements.)  For  the  reasons 
set  forth  in  section  V.F,  we  reject  the 
following  alternatives:  (1)  that 
inaunbent  LECs.  in  all  instances,  must 
combine  elements  that  are  not 
ordinarily  combined  in  their  networks; 
and  (2)  that  incumbent  LECs  are  not 
obligated  to  combine  elements  for 
requesting  carriers. 

925.  By  establishing  minimum 
national  rules  concerning 
nondiscriminatory  access  to  unbundled 
network  elements,  requesting  carriers, 
including  small  entities,  may  face 
reduced  transaction  and  regulatory  costs 
in  seeking  to  enter  local 
telecommimications  markets.  Among 
these  minimum  rules  are:  (1)  access  and 
elements  which  new  entrants  receive 
are  to  be  equal  in  quality  between 
carriers;  (2)  incumbent  LECs  must  prove 
technical  infeasibility;  (3)  the  rates, 


terms  and  conditions  established  for  the 
provisioning  of  imbundled  elements 
must  be  equal  between  all  carriers,  and 
where  applicable,  between  requesting 
carriers  and  the  incumbent  LEC  itself, 
and  they  must  provide  efficient 
competitors  with  a  meaningful 
opportimity  to  compete;  and  (4) 
inciunbent  LECs  must  provide  carriers 
purchasing  unbundled  elements  with 
access  to  electronic  interfaces  if 
inciunbents  use  such  functions 
themselves  in  provisioning 
telecommunications  services.  (Section 
V.G — ^Nondiscriminatory  Access  to 
Unbimdled  Network  Elements.) 

926.  As  set  forth  above,  we  conclude 
that  section  251(c)(3)  does  not  require 
new  entrants  to  own  or  control  their 
own  local  exchange  facifities  in  order  to 
purchase  and  use  unbundled  network 
elements  and,  thus,  new  entrants  can 
provide  services  solely  by  recombining 
unbundled  network  elements.  (Section 
V.H— The  Relationship  Between 
Sections  251(c)(3)  and  251(c)(4).) 

927.  As  discuissed  in  Section  V.J 
above,  we  adopt  a  minimum  list  of 
required  unbimdled  network  elements 
that  incumbent  LECs,  including  small 
incumbent  LECs,  must  make  available  to 
requesting  carriers.  In  adopting  this  list, 
we  sought  to  minimize  the  regulatory 
burdens  and  economic  impact  for  small 
incumbent  LECs.  For  example,  we 
declined  to  adopt  a  detailed  list 
including  many  additional  elements,  as 
set  forth  in  Section  V.B,  We  also 
provided  for  the  fact  that  certain  LECs 
may  possess  switches  that  are  incapable 
of  performing  customized  routing  for 
competitors,  as  discussed  in  Section 
V.J.2.(c).(U). 

Summary  Analysis  of  Section  VI —  , 

Methods  of  Obtaining  Interconnection 
and  Access  to  Unbundled  Networic 
Elements 

928.  Summary  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements.  We  conclude  that  Section 
251(c)(6)  requires  incumbent  LECs, 
including  small  incumbent  LECs,  to 
provide  for  any  technically  feasible 
method  of  interconnection  or  access  to 
unbundled  network  elements,  including 
physical  collocation,  virtual  collocation, 
and  meet-point  interconnection.  With 
certain  modifications,  we  adopt  some  of 
the  requirements  concerning  physical 
and  virtual  collocation  that  we  adopted 
in  the  Expanded  Interconnection 
proceeding.  Compliance  with  these 
requests  may  require  the  use  of 
engineering,  technical,  operational, 
accounting,  billing,  and  legal  skills. 

929.  In  a  meet-point  arrangement  the 
new  entrant  will  build  out  facilities  to 
the  agreed-upon  point,  which  will  likely 


entail  the  use  of  engineering  and 
installation  personnel  as  well  as  the 
acquisition  of  equipment.  We  allow 
incumbent  LECs  to  impxise  reasonable 
restrictions  on  the  warehousing  of  sptace 
by  collocators.  Therefore,  small  entities 
collocating  equipment  may  be  required 
to  use  the  provided  space  for  the 
collocation  of  equipment  necessary  for 
interconnection  or  access  to  unbundled 
network  elements  or  risk  losing  the  right 
to  use  that  space.  (Section  VI.B.l.e — 
Allocation  of  Space.)  To  take  advantage 
of  its  right  to  collocate  equipment  on  an 
incumbent  LECs  premises,  competitive 
entrants,  which  may  include  small 
entities,  will  be  required  to  build  or 
lease  transmission  fadfities  between 
their  own  equipment,  located  outside  of 
the  incumbent  LECs'  premises,  and  the 
collocated  space.  (Section  VI.B.l.f^ 
Leasing  Transport  Facilities.)  We  allow 
incumbent  LECs  to  require  reasonable 
security  arrangements  to  separate  an 
entrant's  collocation  space  from  the 
incumbent  LECs  facilities.  Small 
entities  collocating  equipment  may 
therefore  be  required  to  pay  for  such 
security  arrangements.  (Section 
VI.B.Lh — Security  Arrangements.) 

930.  Steps  Taken  to  Minimize 
Significant  Economic  Impact  on  Small 
Entities  and  Small  Incxunbent  LECs,  and 
Alternatives  Considered.  By  readopting 
our  Expanded  Interconnection  terms 
and  conditions,  which  allow 
competitors  to  collocate  equipment  for 
interconnection  with  the  incumbent 
LEC,  regulatory  burdens  have  likely 
been  reduced  because  the  terms  and 
conditions  for  collocation  have  already 
been  established.  (Section  VI.B.l.b — 
Readoption  of  Expanded 
Interconnection  Terms  and  Conditions.) 
This  seems  likely  to  benefit  all  parties, 
including  small  entities  and  small 
incumbent  LECs,  since  it  should  reduce 
the  time  and  expense  qf  negotiation,  and 
reduce  the  costs  of  adapting  to  new 
terms  and  conditions  for  collocation. 

931.  Due  to  our  conclusion  that 
requesting  carriers  may  choose  any 
method  of  technically  feasible 
interconnection  or  access  to  unbundled 
elements,  new  entrants,  including  small 
entities,  should  have  the  flexibihty  to 
obtain  interconnection  or  access  in  the 
manner  that  best  suits  their  needs. 
(Section  VI.A. — Methods  of  Obtaining 
Interconnection  and  Access  to 
Unbundled  Elements.)  In  particular,  as 
discussed  in  Section  VI.A.3.  we 
recognize  that  carriers,  including  small 
entities,  may  find  virtual  collocation  or 
meet-point  arrangements  more  efficient 
than  physical  collocation  in  certain 
circumstances,  particularly  if  they  lack 
the  resources  to  collocate  physically  in 
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a  large  numbe^  of  incumbent  LEG 
premises.         | 

932.  We  ada^t  a  broad  definition  of 
the  term  "premises,"  which  should 
allow  carriers,  including  small  entities, 
to  collocate  eq^ipment  for 
interconnection  and  access  to 
unbundled  network  elements  at  a  range 
of  incumbent  LEG  locations.  (Section 
VI.B.l.c— The  Meaning  of  the  Term 
"Premises.")  Fbr  the  reasons  set  forth  in 
Section  VI.B  a|ove,  we  interpret  the 
term  "premises"  broadly  to  include 
inciunbent  LEC  central  offices,  serving 
wire  centers  aild  tandem  ofBces,  as  well ' 
as  all  buildings  or  similar  structures 
owned  or  leas^  by  the  incumbent  LEG 
that  house  incumbent  LEG  facilities. 
However,  as  set.  forth  above,  we  reject 
the  suggestion  that  seciuity  measures  be 
provided  only  tit  the  request  of  the 
entrant,  which  should  minimize 
regulatory  burdens  and  the  economic 
impftct  of  our  decisions  for  small 
incumbent  LE(|s.  (Id.) 

933.  We  interpret  the  statute  broadly 
to  allow  collocation  of  any  equipment 
used  for  interconnection  or  access  to 
unbundled  netfivork  elements.  (Section 
VI.B.l.d— Goll4»cation  Equipment.)  This 
standard  should  offer  all  competitors, 
including  small  entities,  flexibility  in 
collocating  eqiiipment  they  need  to 
interconnect  tHeir  networks  to  those  of 
incumbent  LECs.  Incumbent  LEGs  will 
also  be  required  to  make  space  available 
to  requesting  carriers  on  a  Brst-come. 
first-served  baMs,  and  coUocators 
seeking  to  expand  their  collocated  space 
should  be  allowed  to  use  contiguous 
space  where  available.  (Section 
VI.B.l.e— Alloijation  of  Space.)  These 
provisions  should  minimize  regulatory 
burdens  and  eoonomic  impacts  for  small 
entity  entrants  by  reducing 
opportunities  for  discriminatory 
treatment  base^  on  the  size  of  the 
requesting  carrier.  We  decline,  however, 
to  require  incuinHtent  LEGs  to  file 
reports  on  the  ^tatus,  planned  increase, 
and  use  of  spade  for  the  reasons  set  forth 
in  Section  Vl.ai.  above,  which  will 
reduce  the  regulatory  burdens  and 
economic  imp^t  of  our  decisions  for 
small  incumbefit  LEGs. 

934.  We  conclude  that  a  competitive 
entrant  should  be  permitted  to  lease 
transmission  facilities  from  the 
incumbent  LEG-  (Section  VI.B.l.f— 
Leasing  Transport  Facilities).  This 
provision  will  allow  small  entities  to 
lease  transmisaon  facilities  from 
incumbent  LEGs  to  transmit  traffic 
between  the  collocated  space  and  their 
own  networks,! which  may  be 
comparatively  less  burdensome  for 
small  entities  than  the  alternative  of 
bringing  their  awn  facilities  to  the 
collocated  equ  pment  on  the  incumbent 


LEG'S  premises.  We  also  require 
incumbent  LECs  to  permit  two  or  more 
carriers  that  are  collocating  at  the 
incumbent  LEG's  premises  to 
interconnect  their  networks.  (Section 
VI.B.l.g — Go-Garrier  Gross-Gonnect.) 
This  requirement  should  make  it  easier 
for  new  entrants  to  interconnect  their 
networks  with  those  of  competitors. 

935.  We  require  incumbent  LEGs  to 
provide  the  relevant  state  commissions 
with  detailed  floor  plans  or  diagrams  of 
any  premises  where  the  incumbent  LEG 
alleges  that  there  are  space  constraints. 
(Section  VI.B.l.i.— Allowing  Virtual 
Collocation  in  Lieu  of  Physical).  This 
requirement  may  reduce  burdens  for  all 
parties,  including  small  entities  and 
small  incumbent  LEGs,  by  aiding  state 
commissions  with  their  evaluation  of 
incumbent  LEG  refusals  to  allow 
physical  collocation  on  the  grounds  of 
space  constraints.  For  the  reasons  set 
forth  in  Section  VI.B.l  above,  however, 
we  decline  to  require  incumbent  LEGs 
to  lease  additional  space  or  provide 
trunking  at  no  cost  where  they  have 
insufficient  space  for  physical 
collocation,  which  should  minimize  the 
regulatory  burdens  and  economic 
impact  of  our  decisions  for  incumbent 
LEGs,  including  small  incumbent  LEGs. 

Siunmary  Analysis  of  Section  VII — 
Pricing  of  Interconnection  and 
Unbundled  Network  Elements 

936.  Summary  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements.  Pursuant  to  s^ections 
251(c)  and  252(d)  of  the  1996  Act, 
incumbent  LECs  must  provide 
interconnection  and  access  to 
unbundled  network  elements  on  rates, 
terms,  and  conditions  that  are  just, 
reasonable,  and  nondiscriminatory.  In 
Section  Vn  above,  we  adopt  a 
methodology  for  setting  arbitrated  prices 
for  interconnection  and  unbundled 
elements  on  the  basis  of  forward-looking 
economic  cost  studies  prepared  in 
conformance  with  a  methodology 
prescribed  by  the  Commission.  Until 
states  utilize  economic  studies  to 
develop  cost-based  prices,  they  must 
use  default  proxies  established  by  the 
Commission.  Small  incumbent  LEGs 
may  be  required,  therefore,  to  prepare 
economic  cost  studies.  In  addition, 
small  entities  seeking  arbitration  for 
rates  for  interconnection  or  luibundled 
elements  may  find  it  useful  to  prepare 
economic  cost  studies  or  prepare 
critiques  of  cost  studies  prepared  by 
incumbent  LECs  and  others.  In  both 
cases,  this  may  entail  the  use  of 
economic  experts,  legal  advice,  and 
possibly  accounting  personnel. 

937.  Steps  Taken  to  Minimize 
Significant  Economic  Impact  on  Small 


Entities  and  Small  Incumbent  LECs,  and 
Alternatives  Considered.  Chu' 
conclusion  that  prices  for 
interconnection  and  unbundled 
elements  should  be  set  at  forward- 
looking  long-run  economic  cost, 
including  a  reasonable  share  of  forward- 
looking  joint  and  common  costs,  should 
permit  new  entrants,  including  small 
entities,  to  interconnect  with,  and 
acquire  imbundled  elements  from, 
incumbent  LEGs  at  prices  that  replicate, 
to  the  extent  possible,  those  in  a 
competitive  market.  (Section  VIIJB.2 — 
Pricing  of  Interconnection  and 
Unbundled  Elements,  Cost-Based 
Pricing  Methodology,  Rate  Levels.)  Our 
forward-looking  economic  cost 
methodology  for  determining  prices  is 
designed  to  permit  incumbent  LECs  to 
recover  their  economic  costs  of 
providing  interconnection  and 
unbundled  elements,  which  should 
minimize  the  economic  impact  of  our 
decisions  on  small  inciunbent  LECs. 

938.  Our  conclusion  that  embedded 
costs,  opportimity  costs  and  universal 
service  subsidies  may  not  be  includisd 
in  the  rates  for  interconnection  and 
unbundled  elements  is  intended,  in 
part,  to  avoid  distortions  in  investment 
decisions,  which  should  lead  to  more 
efficient  allocation  of  resources,  thereby 
reducing  regulatory  burdens  and 
economic  impacts  for  some  small 
entities  and  small  incumbent  LEGs. 
(Section  VII.B.2--Pricing  of 
Interconnection  and  Unbimdled 
Elements,  Cost-Based  Pricing 
Methodology,  Rate  Levels.)  We  reject 
proposals  that  would  have  permitted 
incumbent  LECs  to  recover  their 
embedded  costs  in  prices  for 
interconnection  and  unbundled 
elements  as  discussed  above  in  Section 
VII.B.2.a.(3)(b).  As  discussed  in  Section 
VII.B.2.a.(3)(b),  we  reject  the  use  of  the 
efficient  component  pricing  rule  (EGPR) 
to  set  prices  for  interconnection  and 
unbundled  elements. 

939.  Out  conclusion  that  forward- 
looking  common  costs  should  be 
allocated  in  a  reasonable  manner  should 
ensure  that  the  prices  of  network 
elements  that  are  least  likely  to  be 
subject  to  competition  are  not 
artificially  inflated  by  large  allocations 
of  common  costs.  This,  in  turn,  may  also 
produce  more  efficient  allocations  of 
resources,  thereby  minimizing 
regulatory  burdens  and  economic  effects 
for  many  parties,  including  small 
entities  and  small  incumbent  LEGs. 
(Section  VII.B.2-^^cing  of 
Interconnection  and  Unbundled 
Elements,  Cost-Based  Pricing 
Methodology,  Rate  Levels.)  We  permit, 
but  do  not  require,  states  to  impose 
peak-sensitive  pricing  systems  for 
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shared  fiaciUties  as  discussed  in  Section 
Vn.B.3.b. 

940.  We  conclude  that  incumbent 
LECs  should  not  recover  access  charges 
from  entrants  that  use  imbundled 
network  facilities  to  provide  access 
services  to  customers  that  they  win  from 
incumbent  LECs.  We  do,  however, 
permit  incumbent  LECs  to  impose  on 
purchasers  of  imbundled  local 
switching  the  carrier  common  Une 
charge  and  a  charge  equal  to  seventy- 
five  j>ercent  of  the  transport 
interconnection  charge  for  an  interim 
period  that  shall  end  no  later  than  June 
30, 1997,  as  discussed  in  Section 
VII.B.2.a.(3)(b).  As  further  explained  in 
that  section,  this  mechanism  should 
serve  to  reduce  any  short-term 
disruptive  impact  of  our  decisions  on 
incumbent  LECs,  including  small 
incumbent  LECs. 

941.  We  conclude  that  the  Act 
requires  rates  for  interconnection  and 
unbundled  elements  to  be 
geographically  deaveraged,  using  a 
minimum  of  three  geographic  zones,  in 
a  manner  that  appropriately  reflects  the 
costs  of  the  underlying  elements. 
(Section  Vn.B.3.c — Geographic/Class-of- 
Service  Averaging.)  We  also  conclude 
that  distinctions  between  the  rates 
charged  to  requesting  carriers  for 
network  elements  should  not  vary  based 
on  the  classes  of  service  that  the 
requesting  carriers  provide  to  their 
customers.  We  expect  these  decisions  to 
lead  to  increased  competition  and  a 
more  efficient  allocation  of  resources. 

942.  The  default  proxies  we  adopt  for 
rates  for  interconnection  and  unbundled 
elements,  which  states  may  use  to 
establish  prices,  are  designed  to 
approximate  prices  that  will  enable 
efficient  competitors,  including  small 
entities,  to  enter  local  exchange  markets. 
(Section  Vn.C— Default  Proxy  CeiUngs 
and  Ranges.)  We  reject  the  use  of  rates 
in  interconnection  agreements  that 
predate  the  1996  Act  as  proxy-based 
ceilings  for  interconnection  and 
unbundled  element  rates  as  discussed  in 
Section  Vn.C.l.  We  also  decline  to 
adopt  a  generic  cost  model  at  this  time, 
as  discussed  in  Section  VII.C.3. 

943.  We  determine  that  the 
nondiscrimination  provisions  in  the  Act 
prohibit  price  difiierences  that  are  not 
based  on  cost  differences.  This  should 
permit  small  entities  to  obtain  the  same 
terms  and  conditions  of  agreements 
reached  by  larger  carriers  that  possess 
greater  bargaining  power  without  having 
to  incur  the  costs  of  negotiation  and/or 
arbitration.  (Section  VII.D.3^ 
Discrimination.) 


Summary  Analysis  of  Section  Vm —       « 
Resale 

944.  Summary  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements.  Pursuant  to  section 
251(b)(1).  all  LECs.  which  may  include 
small  entity  competing  LECs  and  small 
incumbent  LECs,  may  not  impose 
unreasonable  or  discriminatory 
conditions  on,  or  limit  the  resale  of, 
their  telecommunications  services. 
Pursuant  to  section  251(c)(4),  incumbent 
LECs  are  required  to  offer  for  resale  at 
wholesale  rates  any  telecommunications 
services  that  they  offer  to  subscribers 
other  than  telecommunications  carriers. 
Providing  such  services  for  resale  may 
require  some  small  entities  and  small 
incumbent  LECs  to  use  additional 
billing,  technical,  and  operational  skills. 

945.  Under  section  252(a),  resellers, 
which  may  include  small  entities,  are 
required  to  prepare  and  present  to 
incumbent  LECs  requests  for  services  to 
resell.  We  do  not  establish  guidelines 
for  the  content  of  these  requests.  Such 
requests  may  involve  legal,  engineering, 
and  accounting  skills.  Resellers  may 
also  have  to  engage  in  arbitration 
proceedings  with  incimibent  LECs  if 
voluntary  negotiations  resulting  from 
the  initial  request  fail  to  yield  an 
agreement.  This  may  involve  legal  and' 
general  negotiation  skills.  Where  a 
reseller  is  negotiating  or  arbitrating  with 
an  incumbent  LEG.  the  reseller  may 
choose  to  offer  arguments  concerning 
economic  and  accounting  data 
presented  by  state  commissions  or 
incumbent  LECs.  Resellers  may  also 
choose  to  make  legal  and  economic 
arguments  that  certain  resale  restrictions 
are  unreasonable.  These  tasks  may 
require  legal,  economic,  and  accounting 
skills. 

946.  Steps  Taken  to  Minimize 
Significant  Economic  Impact  on  Small 
Entities  and  Small  Incumbent  LECs.  and 
Alternatives  Considered.  As  set  forth  in 
Section  Vin.B.  above,  our  decision  to 
adopt  clear  national  rules  should  reduce 
regulatory  burdens  and  uncertainty  for 
all  parties,  including  small  entities  and 
small  incumbent  LECs.  Moreover,  our 
decision  not  to  impose  eligibility 
requirements  on  resellers  should 
minimize  regulatory  burdens  for 
resellers.  We  reject  proposals  that  the 
Commission  not  require  resale  of 
bundled  service  offerings,  promotions 
and  discounts  lasting  longer  than  90 
days,  residential  service,  and  services 
offered  at  rates  below  cost  for  reasons 
set  forth  in  Section  VIII.A. 

947.  As  discussed  in  Section  VIII.B, 
we  expect  that  the  opportunity  to  resell 
telecommunications  services  currently 
offered  exclusively  by  incimibent  LECs 


will  lead  to  increased  competition  in  the 
provision  of  telecommunications 
services.  We  also  determine  that  non- 
cost-based  factors  shall  not  be 
considered  when  arriving  at  wholesale 
discounts,  and  we  reject  the  argument 
that  indirect  costs  should  not  be 
considered  avoided  costs.  We  also  reject 
proposals  that  we  either  require  or 
forbid  a  state  to  include  a  measure  of 
profit  in  its  avoided  cost  calculation.  As 
set  forth  in  Section  VIII.B,  we 
considered  the  concerns  of  small 
incumbent  LECs  and  small  entity 
resellers  when  adopting  the  default 
range  for  wholesale  discounts.  In 
addition,  we  allow  a  state  to  consider 
including  in  wholesale  rates  the  costs 
that  incumbent  LECs  incur  in  selling 
services  on  a  wholesale  basis,  which 
may  minimize  the  economic  impact  for 
small  incumbent  LECs. 

948.  As  discussed  in  Section  Vni.C, 
we  remove  obstacles  faced  by  small 
businesses  in  reselling 
telecommunications  services  by 
establishing  a  presumption,  applicable 
to  incumbent  and  non-incumbent  LECs, 
that  most  restrictions  on  resale  are 
unreasonable.  This  presumption  should 
reduce  unnecessary  burdens  on 
resellers,  which  may  include  small 
'entities.  It  may  also  produce  increased 
opportunities  for  resale  competition, 
which  may  be  expected  to  be  beneficial 
for  some  small  entities  and  small 
incumbent  LECs.  We  do  not  permit  state 
commissions  to  require  non-incumbent 
LECs  to  offer  their  services  at  wholesale 
rates  for  the  reasons  set  forth  in  Section 
Vm.D.  For  the  reasons  discussed  in 
Section  Vni.C,  above,  we  decline  to 
forbear  fix)ni  the  application  of  section 
251(b)(1)  to  non-incumbent  LECs.  We 
also  conclude  that  incumbent  LECs  are 
to  continue  to  receive  access  charge 
revenues  when  local  services  are  resold 
under  section  251(c)(4)  for  reasons  set 
forth  in  Section  VIII.E,  and  that  such 
access  services  are  not  subject  to  resale 
at  wholesale  rates  for  reasons  set  forth 
in  Section  VIII.A. 

Summary  Analysis  of  Section  DC — 
Duties  Imposed  on 
"Telecommunications  Carriers"  by 
Section  251(a) 

949.  Summary  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements.  Small  entities  that 
provide  telecommunications  services 
are  subject  to  the  same  obligations 
imposed  on  all  telecommunications 
carriers  under  section  251(a)(1)  and 
section  251(a)(2),  and  any  reporting 
requirements  that  attend  such 
obligations.  Among  these  duties  is  the 
duty  to  interconnect,  directly  or 
indirectly,  with  requesting 
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telecommunications  carriers.  (Section 
DC — Duties  Imposed  on 
"Telecommunications  Carriers"  By 
Section  251(a).)  This  will  likely  require 
small  entities  to  comply  with  the 
technical,  economic,  and  legal 
requirements  involved  with 
interconnection,  including  negotiating 
contracts,  utilising  engineering  studies, 
and  adding  operational  capacity.  (Id.) 
Small  incumbent  LECs  may  incur 
similar  compliance  requirements  to  the 
extent  they  are  required  to  interconnect 
with  entities  that  qualify  as 
"telecommunications  carriers." 

950.  Small  iacumbent  LECs  and  small 
entities  providing  telecommunications 
services  will  also  be  under  a  duty  not  to 
install  network  features,  functions,  and 
capabilities  that  do  not  comply  with 
standards  and  guidelines  under  sections 
255  and  256.  (Section  IX — Duties 
Imposed  on  "llalecommunications 
Carriers"  By  Section  251(a)(2).)  In 
addition,  small  entities  that  provide 
both  information  services  and 
telecommunications  services  are 
classified  as  telecommunications 
carriers  and  are  subject  to  certain 
requirements  under  251(a).  (Section 

DC — Duties  Imposed  on 
"Telecommunications  Carriers"  By 
Section  251(a)C2).) 

951.  Steps  Taken  to  Minimize 
Significant  Ecoiomic  Impact  on  Small 
Entities  and  Small  Incumbent  LECs,  and 
Alternatives  Considered.  Small  entities 
who  provide  f<^  a  fee  local, 
interexchange  and  international  services 
are  defined  as  telecommunications 
carriers  and,  thus,  also  receive  the 
benefits  of  section  251  including 
intercoimectiod,  services,  and  network 
elements,  which  may  increase  their 
ability  to  compete.  (Section  IX — Duties 
Imposed  on  "Telecommunications 
Carriers"  By  Section  251(a)(2).)  We 
reject  the  suggestion  that  CMRS 
providers,  some  of  which  likely  are 
small  entities,  should  not  be  included  in 
the  definition  ()f  a  "telecommunications 
carrier."  (Id.)  VVe  determine  that  entities 
operating  priv^e,  internal  or  shared 
communications  networks  do  not 
qualify  as  teleaommunications  carriers, 
however,  whiqi  excludes  them  firom  the 
obligations  and  benefits  under  section 
251(a).  Small  entities  providing 
information  services  but  not 
telecommunications  services  are  also 
not  classified  ais  telecommimications 
carriers  and,  thus,  will  not  be  bound  by 
the  duties  of  section  251(a).  A  carrier 
that  provides  fajoth  information  and 
lelecommunications  services  is  deemed 
subject  to  the  requirements  of  section 
251(a).  We  also  conclude  that 
telecommunications  carriers  that  have 
interconnected  under  either  section 


2Sl(a)(l)  or  251(c)(2)  may  offor 
information  services  through  the  same 
arrangement  or  agreement.  This  will 
permit  new  entrants,  many  of  which 
may  be  small  entities,  to  offer  full  ranges 
of  services  to  end  users  without  having 
to  provide  scHne  of  those  services 
inefficiently  through  distinct  facilities 
or  agreements. 

952.  We  decide  that  competitive 
telecommunications  carriers  that  have 
the  obligation  to  interconnect  with 
requesting  carriers  may  choose,  based 
upon  their  own  characteristics,  whether 
to  allow  direct  or  indirect 
interconnection.  (Section  IX — ^Duties 
Imposed  on  "Telecommunications 
Carriers"  By  Section  251(a).)  This 
should  allow  significant  flexibility  for 
small  entities  to  choose  the  most 
efficient  and  economical  arrangement 
for  their  particular  strategy.  As  set  forth 
in  Section  IX,  we  reject  an  argument  to 
forbear,  under  section  10  of  the 
Commimications  Act,  from  imposing 
any  interconnection  requirements  on 
non-dominant  carriers. 

Siunmary  Analysis  of  Section  X — 
Commercial  Mobile  Radio  Services 

953.  Summary  of  Projected  Reporting, 
Recordkeeping  and  Other  Compliance 
Requirements.  We  are  applying  sections 

251  and  252  to  LEC-CMRS 
interconnection  at  this  time.  (Section 
X.D — Jurisdictional  Authority  for 
Regulation  of  LEC-CMRS 
Intercoimection  Rates.)  We  may  revisit 
our  determination  not  to  invoke 
jiuisdiction  under  section  332  to 
regulate  LEC-CMRS  interconnection 
rates  if  we  determine  that  the  regulatory 
scheme  established  by  sections  251  and 

252  does  not  sufficiently  address  the 
problems  encountered  by  CMRS 
providers,  many  of  which  may  be  small 
entities,  in  obtaining  interconnection  on 
terms  and  conditions  that  are  just, 
reasonable,  and  nondiscriminatory. 

954.  Pursuant  to  oiu-  findings  in 
Section  X.D.  a  small  CMRS  entity 
seeking  to  enter  into  a  reciprocal 
compensation  agreement  with  an 
incumbent  LEC,  which  may  be  a  small 
inciunbent  LEC,  will  have  to  comply 
with  sections  251  and  252,  and  state 
law.  The  reporting,  recordkeeping,  and 
other  compliance  requirements 
associated  with  reciprocal 
compensation  are  summarized  in  the 
following  section  concerning  obligations 
under  section  251(b). 

955.  Steps  Taken  to  Minimize 
Significant  Economic  Impact  on  Small 
Entities  and  Small  Incumbent  l£Cs,  and 
Alternatives  Considered.  The 
Commission's  actions  may  minimize  the 
economic  impact  on  CMRS  providers, 
many  of  which  are  small  entities,  by 


declaring  that  CMRS  providers  are  not 
required  to  comply  with  the  obligations 
of  LECs  under  section  251(b)(5).  We 
decline  to  adopt  the  alternative  of 
finding  that  a  CMRS  provider  is  a  LEC 
for  the  reasons  set  forth  in  Section  X.A. 
We  also  determine  that  CMRS  providers 
are  entitled  to  request  reciprocal 
compensation  under  section  251(b)(5). 
and  that  certain  CMRS  providers  are 
also  entitled  to  request  interconnection 
under  section  251(c)(2).  As  discussed  in 
the  following  section  concerning 
obhgations  under  section  251(b),  these 
decisions  may  permit  small  entity 
CMRS  providers  the  opportunity  to 
considerably  expand  their  businesses. 

Summary  Analysis  of  Section  XI-^ 
Obligations  Imposed  on  LECS  by  251(b) 

A.  Reciprocal  Compensation  for 
Transport  and  Termination  of 
Telecommunications 

956.  Summary  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements.  All  local  exchange 
carriers,  including  small  incumbent 
LECs  and  perhaps  some  small  entities 
offering  competing  local  exchange 
services,  have  a  duty  to  establish 
reciprocal  compensation  for  the 
transport  and  termination  of  local 
telecommunications  traffic,  as  defined 
by  state  commissions.  As  such,  small 
incumbent  LECs  and  small  entities 
offering  competitive  local  exchange 
services  may  be  required  to  measure  the 
exchange  of  traffic,  and  to  bill  and 
collect  payment  from  other  carriers. 
(Section  XI.A — Reciprocal 
Compensation  for  Transport  and 
Termination  of  Telecommunications.) 
Reciprocal  compensation  for  the 
transport  and  termination  of  traffic  may 
be  based  on  the  incumbent  LECs  cost 
studies,  which  may  require  small 
incumbent  LECs  to  use  economic  skills 
to  perform  cost  studies.  To  the  extent 
that  a  competing  provider  of  local 
exchange  services,  which  may  include  a 
small  entity,  believes  its  costs  for  the 
transportation  and  termination  of  traffic 
differ  firom  those  of  the  incumbent  LEC, .. 
it  would  also  be  required  to  provide  a 
forward-looking,  economic  cost  study. 
(Id.) 

957.  If  a  CMRS  provider  entered  into 
an  agreement  with  an  incumbent  LEC 
prior  to  August  8, 1996  that  does  not 
provide  for  mutual  compensation,  the 
CMRS  provider  may  demand  to 
renegotiate  the  agreement.  This  may 
impose  the  burden  of  re-negotiation  on 
small  inciunbent  LECs,  which  may 
require  legal,  accounting,  and  economic 
skills.  In  addition,  pending  the 
successful  completion  of  negotiation  or 
arbitration,  symmetrical  reciprocal 


Federal  Register  /  Vol.  61,  No.  169.  Thursday,  August  29.  1996  /  Rules  and  Regulations       45615 


compensation  shall  apply,  which  may 
have  the  effect  of  raising  the  amount 
small  incimibent  LECs  currently  pay 
CMRS  providers  to  terminate  LEC- 
originated  traffic.  This  may  have  the 
effect  of  increasing  small  incumbent 
LECs'  costs.  Finally,  a  state  commission 
may  impose  bill-and-keep  arrangements 
between  carriers  if  the  state  commission 
determines  that  the  amount  of  local 
telecommunications  traffic  from  one 
network  to  the  other  is  approximately 
equal  to  the  amount  of  local 
telecommunications  traffic  flooring  in  . 
the  opposite  directions,  and  is  expected 
to  remain  thus.  This  could  have  the 
effect  of  reducing  small  incmnbent 
LECs'  revenues  and  decreasing  the 
expenses  of  small  entities.  It  also  might 
place  a  burden  on  small  entities  and 
small  incumbent  LECs  of  establishing 
that  traffic  volumes  are  imbalanced, 
which  might  require  accounting, 
economic,  and  legal  skills. 

958.  We  require  paging  companies 
seeking  to  recover  fees  for  terminating 
local  c^ls  to  demonstrate  to  the  state 
the  costs  of  terminating  such  calls. 
(Section  XI.A. — Reciprocal 
Compensation  for  Transport  and 
Termination  of  Traffic.)  Consequently, 
small  entity  paging  companies  and 
possibly  small  inounbent  LECs  may  be 
required  to  use  legal,  economic,  and 
possibly  accounting  skills. 

959.  Steps  Taken  to  Minimize 
Significant  Economic  Impact  on  Small 
Entities  and  Small  Inciunbent  LECs,  and 
Alternatives  Considered.  Our  adoption 
of  national  default  price  ceilings  and 
ranges  for  transportation  and 
termination  of  local  traffic  being 
arbitrated  by  the  states  should  provide 
all  parties,  including  small  inciunbent 
LECs  and  many  new  entrant  small 
entities,  with  a  clear  understanding  of 
the  terms  and  conditions  that  will 
govern  should  they  fail  to  reach  an 
agreement.  This  should  minimize 
regulatory  biudens  and  economic 
impacts  for  those  companies,  in  part  by 
reducing  the  transaction  costs  of 
arbitration.  (Stection  XI.A.3.c.{4) — 
Default  Proxies.)  Permitting  CMRS 
providers  with  non-reciprocal 
agreements  to  renegotiate  their 
agreements,  and  imposing  symmetrical 
reciprocal  compensation  pending 
completion  of  negotiation  or  arbitration, 
will  provide  all  parties  with  certainty  as 
to  applicable  rates  as  of  the  date  of  this 
order,  and  minimize  litigation  and 
regulatory  costs.  We  believe  this 
decision  is  consistent  with  the  pro- 
competitive  goals  of  the  1996  Act. 

960.  We  define  transport  and 
termination  as  separate  functions — each 
with  its  own  cost  calculation  for  the 
purposes  of  sections  251  and  252.  This 


definition  may  permit  intercoimecting 
carriers,  including  small  entities,  to 
obtain  transport  and  termination 
services  at  lower  rates  and  avoid  paying 
above-cost  rates  or  rates  for  unneeded 
services.  (Section  XI.A.2 — Definition  of 
Transport  and  Termination  of 
Telecommunications.)  We  also  conclude 
that  a  LEC  may  not  charge  a  CMRS 
provider  or  other  carrier,  which  may  be 
a  small  entity,  for  receiving  and 
terminating  LEC-originated  traffic. 
(Section  XI.A.4 — Symmetry.)  We  do  not 
permit  interexchange  carriers  to  use 
transport  and  termination  services  to 
avoid  the  obligation  to  pay  access 
charges  for  terminating  interexchange 
traffic  with  incumbent  LECs.  (Section 
XI.A.2 — ^Definition  of  Transport  and 
Termination  of  Telecommunications.) 

961.  Our  decision  to  permit  new 
entrants  to  base  reciprocal 
compensation  arrangements  on 
incumbent  LECs'  cost  studies  may 
reduce  barriers  to  entry  by  permitting 
competing  LECs  to  avoid  performing 
their  own  forward-looking,  economic 
cost  studies,  which  may  be  expected  to 
reduce  the  overall  burdens  and 
minimize  the  economic  impact  of 
regiUation  on  these  small  entities. 
(Section  XI.A.4 — Symmetry.)  The  ability 
of  state  commissions  to  impose  bill  and 
keep  arrangements  where  the  costs  of 
terminating  traffic  are  nearly 
symmetrical,  traffic  volume  is  roughly 
balanced,  and  both  are  expected  to 
remain  so,  may  allow  small  entities  and 
small  incumbent  LECs  to  avoid  the  cost 
of  measiuing  traffic  exchange.  (Section 
XI.A.5 — Bill  and  Keep.)  For  the  reasons 
set  forth  in  Section  XI.A.5  above,  we 
reject  the  proposed  alternative  of 
permitting  states  to  adopt  bill-and-keep 
arrangements  for  the  transport  and 
termination  of  traffic  where  the  cost  of 
terminating  traffic  is  not  nearly 
symmetrical. 

962.  By  requiring  that  rates  for' 
transport  and  termination  be  cost  based, 
we  believe  that  all  parties  in 
telecommunications  markets,  including 
small  incumbent  LECs  and  small 
entities,  may  benefit  bom  increased 
opportimities  to  compete  effectively  in 
local  exchange  markets.  (Section 
XI.A.3 — ^Pricing  Methodology.)  In 
addition,  we  conclude  that  tennination 
rates  for  LECs,  including  small 
inciunbent  LECs,  should  include  an 
allocation  of  forward-looking  common 
costs,  but  not  an  element  for  the 
recovery, of  lost  contributions.  These 
decisions  may  be  expected  to  minimize 
the  economic  impact  of  oiu  decisions  on 
small  incumbent  LECs  and  small 
entities. 

963.  This  Order  eliminates  certain 
charges  paging  companies  may  now  be 


assessed  by  LECs  and  enables  paging 
companies  to  claim  new  revenues  froai 
LECs  for  terminating  paging  calls. 
(Section  XI.A — ^Recipro^ 
Compensation  for  Transport  and 
Termination  of  Telecommunications.) 
Paging  companies,  including  small 
entities,  may  thereby  inciu'  lower  costs. 
Such  entities  also  may  increase  their 
revenues,  depending  on  the  outcome  of 
any  proceedings  concerning  their 
termination  costs.  For  the  reasons  set 
forth  in  Section  XI.A.3  above,  we  caimot 
conclude,  at  this  time,  that  a  LEC's 
forward  looking  costs  may  be  used  as  a 
reasonable  proxy  for  the  costs  of  call 
tennination  by  paging  providers.  We 
further  conclude  that  the  default  price 
for  termination  of  traffic  from  the  end 
office  that  we  adopt  in  this  proceeding 
in  Section  XI.A.3  above  does  not  apply 
to  tennination  of  traffic  by  paging 
providers.  This  default  price  is  based  on 
estimates  in  the  record  of  the  costs  to 
LECs  of  termination  from  the  end  office 
or  end-office  switching. 

B.  Access  to  Rights-of-Way 

964.  Summary  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements.  Small  incumbent  LECs 
that  meet  the  definition  of  a  utihty  (The 
Act  defines  "utiUty"  as  "any  person 
who  is  a  local  exchange  carrier  or  an 
electric,  gas,  water,  steam,  or  other 
public  utiUty,  and  who  owns  or  controls 
poles,  ducts,  conduits,  or  rights-of-way 
used,  in  whole  or  in  part,  for  any  wire 
communication.")  and  own  poles, 
ducts,  conduits  and  rights-of-way  where 
access  was  not  previously  mandated  are 
now  required  to  provide  access  to 
requesting  telecommunications  carriers 
(other  than  incumbent  LECs  and  cable 
television  systems]  which  may  require 
the  use  of  legal,  engineering,  and 
accounting  resources  for  evaluation  and 
processing  of  attachment  requests. 
(Section  XI.B.2— Section  224(0:  Non- 
discriminatory Access.)  This  may  also 
require  small  incumbent  LECs  and  small 
entities  to  employ  technical  personnel 
to  modify  pole  attachment 
arrangements. 

965.  A  complaint  of  unjustified  denial 
of  access  must  be  supported  by  a  written 
request  for  access,  the  utility's  response, 
and  information  supporting  the 
complainant's  position.  This  will  likely 
impose  some  recordkeeping 
requirements  on  small  incumbent  LECs 
and  small  entities  seeking  access  to 
rights-of-way.  Oui  requirements  may 
also  impose  administrative 
requirements,  including  legal  and 
engineering  expertise,  on  small 
governmental  jurisdictions  (Under  the 
Regulatory  Flexibility  Act,  a  "small 
governmental  jurisdiction"  is  one  type 
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of  "small  entity,"  and  is  defined  as  the 
"governments  of  cities,  counties,  towns, 
townships,  villages,  school  districts,  or 
special  distridts  with  a  population  of 
less  than  fifty  thousand  *  *  *  ."  5 
U.S.C.  601(5).)  that  resolve  disputes 
arising  under  section  224  of  the 
Communicatibns  Act.  (Section 
XI.B.5.C.2— Dispute  Resolution.)  hi 
addition,  small  governmental 
jurisdictions  that  have  estabUshed  rules 
and  regulations  for  access  to  poles, 
ducts  and  coi^uits  specifically,  and 
interconnecti4in  generally,  are  also 
Ukely  to  have  some  level  of  reporting 
and  recordkeflping  requirements  for 
competing  telecommunications  carriers 
that  use  the  p^les,  some  of  which  may 
be  small  entitles.  (Section  XI.B.6— 
Reverse  Preemption.) 

966.  Steps  taken  to  Minimize 
Significant  Economic  hnpact  on  Small 
Entities  and  Sknall  Incumbent  LECs,  and 
Alternatives  Considered.  In  placing  the 
burden  of  proof  on  the  denying  utiUty 
with  respect  tt>  the  proprie^  of  a  denial 
of  access,  we  recognize  that  new 
entrants,  which  may  be  small  entities, 
are  not  likely  ^o  have  access  to  such 
information  Without  cooperation  from 
the  utihties.  Complaints  should  not  be 
dismissed  where  the  petitioner  was 
imable  to  obtain  a  written  response  from 
the  denying  u^Uty,  or  where  the  utility 
also  denied  the  petitioner  any  relevant 
information  needed  to  establish  a  prima 
facie  case.  Th0se  provisions  should 
allow  an  entr^t  to  pursue  a  claim 
without  the  n0ed  for  expensive 
discovery,  and  should  not  preclude  or 
discourage  enjtities  with  limited 
resources  froih  seeking  redress  where 
access  is  denibd.  (Section  XI.B.5 — 
Dispute  Resolution.)  For  the  reasons  set 
forth  in  Secti(^n  XI.B.5.  we  reject  the 
recommendation  that  an  applicant  be 
allowed  to  sef  k  injunctive  relief  in 
federal  court  tnd  select  federal 
jurisdiction  for  enforcement  or  appeal  of 
any  matter  retarding  pole  attachments. 
Our  conclusion  that  state  and  local  pole 
attachment  reiquirements  are  presumed 
reasonable  m|y  minimize  burdens  on 
small  governmental  jurisdictions  by 
preserving  existing  rules  and 
procedures,  and  the  local  government's 
expertise  with  its  own  rules.  (Section 
XI.B.2 — Specific  Rules.)  In  reaching  this 
.  result,  we  reject  the  alternative  of 
invalidating  ^ch  state  regulations  in 
favor  of  federal  rules  for  the  reasons 
stated  in  Section  XI.B.2.  Our 
determinatioB  not  to  prescribe 
numerous  specific  rules  in  this  area 
recognizes  th0  varying  technologies  and 
facilities  dep^yed  by  incumbent  LECs. 
including  smiill  incumbent  LECs.  For 
example,  we  -ecognize  that  utilities, 


including  small  inciunbent  LECs, 
normally  have  their  own  operating 
standards  that  dictate  conditions  of 
access.  Thus,  we  leave  in  place  such 
conditions  of  access.  For  the  reasons  set 
forth  in  Section  XI.B,  we  reject  the 
alternative  of  prescribing  a 
comprehensive  set  of  substantive 
engineering  standards  governing  access 
to  rights-of-way. 

967.  When  an  attaching  entity 
modifies  poles  for  its  use,  it  will  be 
entitled  to  recover  a  share  of  its 
expenses  from  any  later-attaching 
entities.  (Section  XLB.4 — 
Modifications.)  This  should  permit 
attaching  entities  that  modify  poles, 
some  of  which  may  be  small  entities,  to 
bear  only  their  proportionate  costs  and 
prevent  them  firom  effectively 
subsidizing  their  later-entering 
competitors.  The  requirement  that 
utilities  provide  attaching  entities  with 
60  days'  notice  priOT  to  commencing 
modifications  to  any  pole,  duct  or 
conduit  should  provide  attaching 
entities,  some  of  which  may  be  small 
entities,  with  sufficient  time  to  evaluate 
the  impact  of  the  proposed  modification 
on  their  interests  and  to  plan  and 
coordinate  any  modifications  to  their 
own  attachments.  (Id.) 

C.  Imposing  Additional  (^ligations  on 
LECs 

968.  Summary  of  Projected  Reporting, 
Recordkeeping  and  Other  Compliance 
Requirements.  Our  decisions  in  this 
section  of  the  Order  do  not  subject  any 
small  entities  to  reporting, 
recordkeeping  or  other  compliance 
requirements. 

969.  Steps  Taken  to  Minimize 
Significant  Economic  Impact  on  Small 
Entities  and  Small  Incumbent  LECs,  and 
Alternatives  Considered.  The 
determination  that  the  1996  Act  does 
not  permit  the  particular  obligations  for 
incumbent  LECs  set  forth  in  section 
251(c)  to  be  imposed  on  non-inciunbent 
carriers,  absent  a  finding  by  the 
Commission  under  section  251(h)(2), 
should  limit  potential  burdens  on  new 
entrants,  including  small  entities. 
(Section  XI.C — Imposing  ObUgations  on 
LECs.) 

Summary  Analysis  of  Section  XII — 
Exemptions,  Suspensions  and 
Modifications  of  Section  251 
Requirements 

970.  Summary  of  Projected  Reporting, 
Recordkeeping  and  Other  Compliance 
Requirements.  Section  251(0(1}  grants 
rural  telephone  companies,  which  may 
be  small  incumbent  LECs,  an  exemption 
from  the  requirements  of  section  251(c) 
(which  only  apply  to  incumbent  LECs) 
until  the  rural  telephone  company  has 


received  a  bona  fide  request  for 
interconnection,  services,  or  network 
elements,  and  the  state  determines  that 
the  exemption  should  be  terminated. 
Section  251(f)(2)  provides  that  LECs 
with  fewer  than  two  percent  of  the 
nation's  subscriber  lines  may  petition  a 
state  commission  for  a  suspension  or 
modification  of  any  requirements  of 
sections  251(b)  and  251(c).  The  latter 
provision,  section  251(f)(2},  is  available 
to  all  LECs  including  competitive  LECs, 
which  may  be  small  entities. 

971.  After  a  carrier  has  made  a  bona 
fide  requ^  under  Section  251,  a  rural 
telephone  company,  which  may  be  a 
small  incumbent  LEC,  seeking  to  retain 
its  exemption  under  section  251(f)(1) 
must  prove  to  the  state  commission  that- 
it  should  retain  its  exemption.  To 
remove  the  exemption,  a  state 
commission  must  find  that  the  bona  fide 
interconnection  request  is  not  unduly 
economically  burdensome,  is 
technically  feasible,  and  is  consistent 
with  section  254.  The  parties  involved 
in  such  a  proceeding  may  need  to  use 
legal,  accounting,  economic  and/or 
engineering  services.  A  small  incimibent 
LEC  or  a  competitive  LEC,  which  may 
be  a  small  entity,  seeking  under 
251(f)(2)  to  modify  or  suspend  the 
national  interconnection  requirements 
imposed  by  section  251(b)  or  251(c) 
bears  the  burden  of  proving  that 
interconnection  would:  (1)  create  a 
significant  adverse  economic  impact  on 
telecommunications  users;  (2)  be 
unduly  economically  burdensome;  or 
(3)  be  technically  infeasible. 

972.  Steps  Taken  to  Minimize 
Significant  Economic  Impact  on  Small 
Entities  and  Small  Incumbent  LECs,  and 
Alternatives  Considered.  As  set  forth  in 
Section  XII  above,  the  determination 
whether  a  section  251(f)  exemption, 
suspension,  or  modification  should  be 
continued  or  granted  lies  primarily  with 
the  relevant  state  commission.  By 
largely  leaving  this  determination  to  the 
states,  our  decisions  permit  this  fact- 
specific  inquiry  to  be  administered  in  a 
manner  that  minimizes  regulatory 
burdens  and  the  economic  impact  on 
small  entities  and  small  incumbent 
LECs.  However,  to  further  minimize 
regulatory  burdens  and  minimize  the 
economic  impact  of  our  decision,  we 
adopt  several  rules  as  set  forth  in 
Section  Xn  above,  which  may  facilitate 
the  efficient  resolution  of  such 
inquiries,  provide  guidance,  and 
minimize  uncertainty.  As  set  forth  in 
Section  XII  above,  we  find  that  the  rural 
LEC  or  smaller  LEC  must  prove  to  the 
state  commission  that  the  financial 
harm  shown  to  justify  an  exemption, 
suspension,  or  modification  would  be 
greater  than  the  harm  that  might 


Federal  Register  /  Vol.  61,  No.  169,  Thursday,  August  29,  1996  /  Rules  and  Regulations       45617 


typically  be  expected  as  a  result  of 
competition.  Finally,  we  conclude  that 
section  251(f)  adequately  provides  for 
varying  treatment  for  smaller  or  rural 
LECs  where  such  variances  are  justified. 
As  a  result,  we  expect  that  section  251{f) 
will  significantly  minimize  regulatory 
biudens  and  economic  impacts  from  the 
rules  adopted  in  this  Order. 

Summary  Analysis  of  Section  Xm — 
Advanced  Telecommunications 
Capabihties 

973.  Siunmary  of  Projected  Reporting, 
Recordkeeping  and  Other  Compliance 
Requirements.  Our  decision  to  defer 
consideration  of  rules  in  this  section  of 
the  Order  does  not  subject  any  small 
entities  or  small  incumbent  LECs  to 
reporting,  recordkeeping  or  other 
compliance  requirements. 

974.  Steps  Taken  to  Minimize 
Significant  Economic  Impact  on  Small 
Entities  and  Small  Incumbent  LECs,  and 
Alternatives  Considered.  We  do  not 
anticipate  that  our  decision  to  defer 
consideration  of  rules  in  this  section  of 
the  Order  will  have  any  economic 
impact  on  small  entities  or  small 
incumbent  LECs. 

Sunmiary  Analysis  of  Section  XIV — 
Provisions  of  Section  252 

A.  Section  252(e)(5) 

975.  Summa'ry  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements.  Pursuant  to  section 
252(b)(1),  a  party  to  negotiation  may 
petition  a  state  commission  to  arbitrate 
any  open  issues.  Small  entities  and 
small  inciunbent  LECs  negotiating 
interconnection  agreements  may, 
therefore,  participate  in  state  arbitration 
in  order  to  obtain  an  interconnection 
agreement,  which  may  impose 
significant  legal  costs.  (Section  XIV.A — 
Section  252(e)(5).)  Section  252(e)(5) 
requires  the  Commission  to  assume  the 
state's  responsibility  under  section  252 
if  the  state  "fails  to  act  to  carry  out  its 
responsibility"  under  the  section.  We 
require  an  aggrieved  party,  which  may 
be  a  small  entity  or  a  small  incumbent 
LEC,  to  notify  the  FCC  that  a  state 
commission  has  failed  to  act  under 
section  252  by  filing  a  detailed  written 
petition,  backed  by  affidavit.  As  set 
forth  above  in  Section  XTV.A,  if  the 
Commission,  follow?hg  a  notice  and 
comment  period,  determines  that  the 
state  has  failed  to  act,  the  Commission 
will  assume  authority  under  section 
252(e)(5)  and  mediate  or  arbitrate  the 
dispute.  This  process  may  also  entail 
significant  legal  expertise. 

976.  Steps  Taken  to  Minimize 
Significant  Economic  Impact  on  Small 
Entities  and  Small  Incumbent  LECs,  and 


Alternatives  Considered.  In  this  Order, 
the  Commission  adopts  a  minimum  set 
of  rules  that  will  provide  notice  of  the 
standards  and  procedures  that  the 
Commission  will  use  if  it  has  to  assume 
the  responsibility  of  a  state  commission 
under  section  252(e)(5).  These  rules 
should  benefit  small  entities  and  small 
incumbent  LECs  by  limiting  uncertainty 
and  minimizing  transaction  costs 
associated  with  the  arbitration  process. 
(Section  XIV.A— Section  252(e)(5).) 

977.  The  Commission  concludes  that, 
if  it  arbitrates  agreements,  it  will  use  a 
"final  offer"  arbitration  method, 
whereby  each  party  to  the  arbitration 
proposes  its  best  and  final  offer,  and  the 
arbitrator  chooses  between  the 
proposals.  The  arbitrator  may  choose 
either  proposal  in  its  entirety,  or  could 
choose  different  parties'  proposals  on  an 
issue-by-issue  basis.  This  method  of 
arbitration  should  minimize  the 
economic  impact  on  small  entities  and 
small  incumbent  LECs  by  reducing  the 
transaction  costs  associated  with 
arbitration.  Our  rules  should  also 
encourage  parties,  to  negotiate  after 
offers  are  submitted  which  should 
provide  additional  flexibility  for  parties 
including  small  entities  and  small 
incumbent  LECs,  to  agree  to  a  resolution 
tailored  to  their  interests.  (Section 
XIV.A— Section  252(e)(5).) 

978.  For  the  reasons  set  forth  above  in 
Section  XrV.A,  we  reject  the  alternative 
of  adopting  national  rules  governing 
state  arbitration  procedures.  We  believe 
the  states  are  in  a  better  position  to 
develop  mediation  and  arbitration  rules 
that  support  the  objectives  of  the  1996 
Act.  States  may  develop  specific 
measures  that  best  address  the  concerns 
of  small  entities  and  small  incimibent 
LECs  participating  in  mediation  or 
arbitration. 

979.  As  set  forth  above  in  Section 
XIV.A,  we  reject-the  suggestion  that  the 
Commission  return  jurisdiction  over  an 
arbitration  to  the  state  commission.  We  , 
further  reject  the  argument  that,  once 
the  Commission  has  mediated  or 
arbitrated  an  agreement,  the  agreement 
must  be  submitted  to  the  state 
commission  for  approval  under  state 
law.  We  decline  to  adopt  the  alternative 
suggested  by  some  parties  that,  if  the 
Commission  steps  into  the  state 
commission  role,  it  is  bound  by  state 
laws  and  standards  that  would  have 
applied  to  the  state  commission. 
(Section  XIV.A— Section  252(e)(5).). 

980.  As  explained  above  in  Section 
XIV.A,  we  also  reject  the  alternative  that 
an  arbitrated  agreement  not  be  binding 
on  the  parties.  Finally,  we  reject  the 
alternative  of  opening  the  arbitration 
process  to  all  third  parties,  which 


should  minimize  the  costs  involved  in 
such  proceedings. 

B.  Requirements  of  Section  252(i) 

981.  Simunary  of  Projected  Reporting, 
Recordkeeping  and  Other  Compliance 
Requirements.  Our  decisions  in  this 
section  of  the  Order  do  not  subject  any 
small  entities  to  reporting, 
recordkeeping  or  other  compUance 
requirements.  Incumbent  LECs, 
including  small  incumbent  LECs,  are 
required  to  file  with  state  commissions 
all  interconnection  agreements  entered 
into  with  other  carriers,  including 
adjacent  incimibent  LECs.  Incumbent 
LECs  must  also  permit  third  parties  to 
obtain  any  individual  interconnection, 
service  or  network  element  arrangement 
on  the  same  terms  and  conditions  as 
those  contained  in  any  agreement 
approved  under  section  252.  Moreovw, 
inciunbent  LECs  must  prove  with 
specificity  that  terms  and  conditions 
contained  in  filed  agreements  are 
legitimately  related  to'the  purchase  of 
the  individual  element  or  service  being 
sought.  Inciunbent  LECs  must  provide 
"most  favored  nation"  status  with 
regard  to  subsequent  carriers  regardless 
of  whether  they  include  "most  fevered 
nation"  clauses  in  their  agreements. 
Complying  with  these  requirements  may 
require  small  incumbent  LECs  and 
requesting  small  entities  to  use  legal  and 
negotiation  skills. 

982.  Steps  Taken  to  Minimize 
Significant  Economic  Impact  on  Small 
Entities  and  Small  Incumbent  LECs,  and 
Alternatives  Considered.  Our  decision 
to  adopt  national  standards  to 
implement  section  252(i)  should 
minimize  the  economic  impact  of  our 
decision  on  both  small  entities  and 
small  incumbent  LECs  by  expediting  the 
resolution  of  disputes,  thereby  reducing 
transaction  costs  associated  with 
interconnection.  Our  decision  that 
section  252(i)  permits  requesting 
carriers  to  choose  among  individual 
provisions  contained  in  pubUcly-filed 
interconnection  agreements  should 
minimize  the  economic  impact  for  small 
new  entrants  by  permitting  them  to 
obtain  the  provisions  they  desire 
without  having  to  adopt  entire 
agreements  that  would  not  reflect  their 
costs  or  the  specific  technical 
characteristics  of  their  networks. 
(Section  XIV.B— Section  252(i).) 
Moreover,  small  entities  may  be  able  to 
obtain  the  same  terms  and  conditions  of 
agreements  reached  by  larger  carriers 
that  possess  greater  bargaining  power 
without  having  to  incur  the  costs  of 
negotiation  and/or  arbitration. 

983.  We  also  determine  that  publicly- 
filed  agreements  need  only  be  made 
available  to  carriers  who^ause 
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incumboit  LBfZs  to  incur  no  greater 
costs  than  did  the  original  carrier, 
which  should  minimize  the  economic 
impact  on  small  incumbent  LECs.  We 
also  minimiza  the  regulatory  burden  for 
small  entities  and  small  incumbent 
LECs  by  finding  that  a  new  entrant 
seeking  interaonnection,  network 
elements,  or  services  pursuant  to  section 
2S2(i)  need  ni^t  make  such  requests 
pursuant  to  the  procedures  for  initial 
section  251  requests,  but  shall  be 
permitted  to  obtain  access  to  agreements 
on  an  expedited  basis. 

984.  As  set  forth  above,  we  conclude 
that  section  252(i)  permits  differential 
treatment  of  carriers  based  on 
differences  in,the  costs  of  serving  those 
carriers,  but  dipes  not  permit  incumbent 
LECs  to  limit  the  availabiUty  of 
interconnection,  services,  or  network 
elements  only  to  those  requesting 
carriers  serving  a  compar^le  class  of 
subscribers  or  providing  the  same 
service  as  the  original  party  to  the 
agreement.  (Section  XIV — Section 
252(i).]  These  decisions  should 
minimi2»  the  imp>act  on  small  entities 
by  preventing  discrimination  and 
enabling  them  to  obtain  the  same  terms 
and  conditions  as  larger  carriers  that 
possess  greater  bargaining  power.  For 
the  reasons  set  forth  in  Section  XIV,  we 
reject  the  interpretation  favored  by 
conunenters  arguing  that  new  entrants 
should  not  be^able  to  choose  among 
provisions  of  Interconnection 
agreements  filed  with  state 
commissions.! 

E.  Report  to  Opngress 

985.  The  Cdmmission  shall  send  a 
copy  of  this  FRFA,  along  with  this 
Order,  in  a  re|>ort  to  Congress  pursuant 
to  the  Small  Business  Regulatory 
Enforcement  fairness  Act  of  1996,  5 
U.S.C.  §801(^(1)(A).  A  copy  of  this 
FRFA  will  alab  be  published  in  the 
Federal  Register. 

XVI.  Orderin}  Qaiises 

986.  Accordingly,  it  is  ordered  that, 
pursuant  to  Sections  1-4,  201-209,  214, 
218,  224,  251 J  252,  and  303(r)  of  the 
Communications  Act  of  1934,  as 
amended,  and  Section  601  of  the 
Telecommunications  Act  of  1996,  47 
U.S.C.  151-194.  201-209,  214,  218,  224, 
251, 252.  303(r),  the  Report  and  order  is 
adopted,  effective  September  30,  1996. 
The  coUectioas  of  information 
contained  within  are  contingent  upon 
approval  by  tlie  Office  of  Management 
and  Budget. 

•  987.  It  is  further  ordered  that  Part  51 
of  the  Commission's  rules,  47  CFR  §  51 
is  Added  as  stt  forth  below. 

988.  It  is  futtber  ordered  that,  to  the 
extent  issues  from  CC  Docket  No.  95- 


185,  In  the  Matter  of  Interconnection 
Between  Local  Exchange  Carriers  and 
Commercial  Mobile  Service  Providers, 
are  resolved  here,  we  incorporate  the 
relevant  portions  of  the  record  in  that 
docket. 

989.  It  is  further  ordered  that,  to  the 
extent  issues  from  CC  Docket  No.  91- 
346,  In  the  Matter  of  Intelligent 
Networks,  are  resolved  here,  we 
incorporate  the  relevant  portions  of  the 
record  in  that  docket. 

990.  It  is  further  ordered,  light  of  the 
United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  in  Pacific 
Bell  V.  FCC.  81  F.3d  1147  (D.C.  Or. 
1996)  (table)  and  the 
Telecommunications  Act  of  1996,  that 
the  rules  and  policies  adopted  in 
Expanded  Interconnection  with  Local 
Telephone  Company  Facilities,  CC 
Docket  No.  91-141,  9  FCC  Red  5154 
(1994),  shall  remain  in  effect. 

List  of  Subjects 

47  CFR  Part  1 

Access  to  rights  of  way, 
Telecommimications. 

47  CFR  Part  20 

Communications  common  carriers, 
Interconnection. 

47  CFR  Part  51 

Collocation,  Communications 
common  carriers.  Interconnection, 
Network  elements.  Pricing  standard. 
Proxies,  Reciprocal  compensation. 
Resale,  Transport  and  termination. 

47  CFR  Part  90 

Common  carriers. 
Federal  Cominunications  Commission. 
Williun  F.  Catoo. 
Acting  Secietpry. 

Rule  Changes 

Parts  1,  20.  51  and  90  of  Title  47  of 
the  Code  of  Federal  Regulations  are 
amended  as  follows: 

PART  1— PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  part  1  is 
revised  to  read  as  follows: 

Authority:  47  U.S.C  151, 154,  251,  252, 
303,  and  309(j)  unless  otherwise  noted. 

2.  Section  1.1401  is  revised  to  read  as 
follows: 

f  1.1401    Purpose. 

The  rules  and  regulations  contained 
in  subpart  J  of  this  part  provide 
complaint  and  enforcement  procedures 
to  ensure  that  telecommunications 
carriers  and  cable  system  operators  have 
nondiscriminatory  access  to  utility 


poles,  ducts,  conduits,  and  rights-of-way 
on  rates,  terms,  and  conditions  that  are 
just  and  reasonable. 

3.  Section  1.1402  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

11.1402    DeflfiHlons. 

•  *        •        «        • 

(d)  The  term  complaint  means  a  filing 
by  a  cable  television  system  operator,  a 
cable  television  system  association,  a 
utility,  an  association  of  utilities,  a 
telecommunications  carrier,  or  an 
association  of  telecommunications 
carriers  alleging  that  it.has  been  denied 
access  to  a  utility  pole,  duct,  conduit,  or 
right-of-way  in  violation  of  this  subpart 
and/or  that  a  rate,  term,  or  condition  for 
a  pole  attachment  is  not  just  and 
reasonable. 

*  •        •        •        * 

4.  Section  1.1403  is  revised  to  read  as 
follows: 


$1.1403    Duty  to  provide ) 
modifications;  notica  of  removal,  Incrsass 
or  modificalton;  pstition  for  temporary  stay. 

(a)  A  utility  shall  provide  a  cable 
television  system  or  any 
telecommunications  carrier  with 
nondiscriminatory  access  to  any  pole, 
duct,  conduit,  or  right-of-way  owned  or 
controlled  by  it.  Notwithstanding  this 
obUgation.  a  utility  may  deny  a  cable 
television  system  or  any 
telecommunications  carrier  access  to  its 
poles,  ducts,  conduits,  or  rights-of-way, 
on  a  non-discriminatory  basis  where 
there  is  insufficient  capacity  or  for 
reasons  of  safety,  reliability  and 
generally  appUcable  engineering 
purposes. 

(b)  Requests  for  access  to  a  utility's 
poles,  ducts,  conduits  or  rights-of-way 
by  a  telecommiuiications  carrier  or  cable 
operator  must  be  in  writing.  If  access  is 
not  granted  within  45  days  of  the 
request  for  access,  the  utility  must 
confirm  the  denial  in  writing  by  the 
45th  day.  The  utility's  denial  of  access 
shall  be  specific,  shall  include  all 
relevant  evidence  and  information 
supporting  its  denial,  and  shall  explain 
how  such  evidence  and  information 
relate  to  a  denial  of  access  for  reasons 

of  lack  of  capacity,  safety,  reliability  or 
engineering  standards. 

(c)  A  utifity  shall  provide  a  cable 
television  system  6perator  or 
telecommunications  carrier  no  less  than 
60  days  written  notice  prior  to: 

(1)  Removal  of  facilities  or 
termination  of  any  service  to  those 
facilities,  such  removal  or  termination 
arising  out  of  a  rate,  term  or  condition 
of  the  cable  television  system  operator's 
of  telecommimications  carrier's  pole 
attachment  agreement; 
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(2)  Any  increase  in  pole  attachment 
rates;  or 

(3)  Any  modification  of  facilities  other 
than  routine  maintenance  or 
modification  in  response  to 
emergencies. 

(d)  A  cable  television  system  operator 
or  telecommunications  carrier  may  file 
a  "Petition  for  Temporary  Stay"  of  the 
action  contained  in  a  notice  received 
pursuant  to  paragraph  (c)  of  this  section 
within  15  days  of  receipt  of  such  notice. 
Such  submission  shall  not  be 
considered  unless  it  includes,  in  concise 
terms,  the  relief  sought,  the  reasons  for 
such  relief,  including  a  showing  of 
irreparable  harm  and  likely  cessation  of 
cable  television  service  or 
telecommunication  service,  a  copy  of 
the  notice,  and  certification  of  service  as 
required  by  §  1.1404(b).  The  named 
respondent  may  file  an  answer  within  7 
days  of  the  date  the  Petition  for 
Temporary  Stay  was  filed.  No  further 
filings  under  this  section  will  be 
considered  unless  requested  or 
authorized  by  the  Commission  and  no 
extensions  of  time  will  be  granted 
imless  justified  pursuant  to  §  1.46.5. 
Section  1.1404  is  amended  by  revising 
paragraphs  (b)  and  (c)  and  by  adding 
new  paragraph  (k)  to  read  as  follows: 

§1.1404    Complaint 

***** 

(b)  The  complaint  shall  be 
accompanied  by  a  certification  of 
service  on  the  named  respondent,  and 
each  of  the  Federal,  State,  and  local 
governmental  agencies  that  regulate  any 
aspect  of  the  services  provided  by  the 
complainant  or  respondent. 

(c)  In  a  case  where  it  is  claimed  that 
a  rate,  term,  or  condition  is  unjust  or 
unreasonable,  the  complaint  shall 
contain  a  statement  that  the  State  has 
not  certified  to  the  Conunission  that  it 
regulates  the  rates,  terms  and  conditions 
for  pole  attachments.  The  complaint 
shall  include  a  statement  that  Uie  utility 
is  not  owned  by  any  railroad,  any 
person  who  is  cooperatively  organized 
or  any  person  owned  by  the  Federal 
Government  or  any  State. 
***** 

(k)  In  a  case  where  a  cable  television 
system  operator  or  telecommunications 
carrier  claims  that  it  has  been  denied 
access  to  a  pole,  duct,  conduit  or  right- 
of-way  despite  a  request  made  pursuant 
to  section  47  U.S.C.  §  224(f),  the 
complaint  shall  be  filed  within  30  days 
of  such  denial.  In  addition  to  meeting 
the  other  requirements  of  this  section, 
the  complaint  shall  include  the  data  and 
information  necessary  to  support  the 
claim,  including: 


(1)  The  reasons  given  for  the  denial  of 
access  to  the  utility's  poles,  ducts, 
conduits  and  rights-of-way; 
,  (2)  The  basis  for  the  complainant's 
claim  that  the  denial  of  access  is 
improper; 

(3)  The  remedy  sought  by  the 
complainant; 

(4)  A  copy  of  the  written  request  to 
the  utility  for  access  to  its  poles,  ducts, 
conduits  or  rights-of-way;  and 

(5)  A  copy  of  the  utiUty's  response  to 
the  written  request  including  all 
information  given  by  the  utility  to 
support  its  denial  of  access.  A 
complaint  alleging  improper  denial  of 
access  will  not  be  dismissed  if  the 
complainant  is  unable  to  obtain  a 
utility's  written  response,  or  if  the 
utility  denies  the  complainant  any  other 
information  needed  to  establish  a  prima 
facie  case. 

6.  Section  1.1409  is  amended  by 
revising  paragraphs  (b)  and  (d)  to  read 
as  follows: 

§  1 .1 409    Commission  consideration  of  the 
complaint 

***** 

(b)  The  complainant  shall  have  the 
burden  of  establishing  a  prima  facie 
case  that  the  rate,  term,  or  condition  is 
not  just  and  reasonable  or  that  the 
denial  of  access  violates  47  U.S.C. 
§  224(f).  If,  however,  a  utiUty  argues  that 
the  proposed  rate  is  lower  than  its 
incremental  costs,  the  utility  has  the 
burden  of  establishing  that  such  rate  is 
below  the  statutory  minimum  just  and 
reasonable  rate.  In  a  case  involving  a 
denial  of  access,  the  utility  shall  have 
the  burden  of  proving  that  the  denial 
was  lawful,  once  a  prima  facie  case  is 
established  by  the  complainant. 
***** 

(d)  The  Commission  shall  deny  the 
complaint  if  it  determines  that  the 
complainant  has  not  established  a  prima 
facie  case,  or  that  the  rate,  term  or 
condition  is  just  and  reasonable,  or  that 
the  denial  of  access  was  lawful. 
***** 

7.  Section  1.1416  is  amended  by 
revising  the  section-heading  and 
paragraph  (b)  to  read  as  follows: 

§  1 . 1 41 6    Imputation  of  rates;  modification 
costs. 

***** 

(b)  The  costs  of  modifying  a  facility 
shall  be  borne  by  all  parties  that  obtain 
access  to  the  facility  as  a  result  of  the 
modification  and  by  all  parties  that 
directly  benefit  from  the  modification.    • 
Each  party  described  in  the  preceding 
sentence  shedl  share  proportionately  in 
the  cost  of  the  modification.  A  party 
with  a  preexisting  attachment  to  the 
modified  facility  shall  be  deemed  to 


directly  benefit  hxim  a  modification  if, 
after  receiving  notification  of  such 
modification  as  provided  in  subpart  J  of 
this  part,  it  adds  to  or  modifies  its 
attachment.  Notwithstanding  the 
foregoing,  a  party  with  a  preexisting 
attachment  to  a  pole,  conduit,  duct  or 
right-of-way  shall  not  be  required  to 
bear  any  of  the  costs  of  rearranging  m 
replacing  its  attachment  if  such 
rearrangement  or  replacement  is 
necessitated  solely  a»  a  result  of  an 
additional  attachment  or  the 
modification  of  an  existing  attachment 
sought  by  another  party.  If  a  party 
makes  an  attachment  to  the  facility  after 
the  completion  of  the  modification, 
such  party  shall  share  proportionately 
in  the  cost  of  the  modification  if  such 
modification  rendered  possible  the 
added  attachment. 

PART  20— COMMERCIAL  MOBILE 
RADIO  SERVICES 

8.  The  authority  citation  for  part  20  is 
revised  to  read  as  follows: 

Authority:  Sees.  4,  251-2,  303,  and  332,  48 
Stat.  1066, 1062,  as  amended:  47  U.S.C.  154, 
251—4,  303,  and  332  unless  otlierwise  noted. 

9.  Section  20.11  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

S  20.1 1    Interconnection  to  facilities  of  local 
exchange  carriers. 

***** 

(c)  Local  exchange  carriers  and 
commercial  mobile  radio  service 
providers  shall  also  comply  with 
applicable  provisions  of  part  51  of  this 
chapter. 
***** 

10.  A  new  part  51  is  added  to  read  as 
follows: 

PART  51— INTERCONNECTION 

Subpart  A — General  Information 

Sec. 

51.1  Basis  and  purpose. 

51.3  Applicability  to  negotiated  agreements. 

51.5  Terais  and  deHnitions. 

Subpart  B — ^Telecommunications  Carriers 

51.100    General  duty. 

Subpart  C— Obligations  of  All  Local 
Exchange  Carriers 

51.201    Resale. 
51.203    Number  portability. 
51.219    Access  to  rights  of  way. 
51.221     Reciprocal  compensation. 
51.223    Application  of  additional 
requirements. 

Sut>part  D — Additional  Obligations  of 
Incumbent  Local  Exchar>ge  Carriers 

51.301     Duty  to  negotiate. 
51.303    Preexisting  agreements. 
51.305    Interconnection. 
51.307    Duty  to  provide  access  on  an 
unbundled  basis  to  network  elements. 


45620       Federal  Register  /  Vol.  61,  No.  169,  Thursday.  August  29,  1996  /  Rules  and  Regulations 


51.309    Use  of  unbundled  networic  elements. 
51.311     Nondifcriminatory  access  to 

unbundled  network  elements. 
51.313    Just,  roBsonable  and 

nondiscriminatory  terms  and  conditions 

for  the  protision  of  unbundled  network 

elements. 
51.315    Combi^tion  of  unbundled  network 

elements.   . 
51.317    Standairds  for  identifying  network 

elements  to  be  made  available. 
51.319    Specific  unbundling  requirements. 
51.321     Methods  of  obtaining 

interconnexion  and  access  to  tmbundled 

elements  ulider  section  251  of  the  Act 
51.323    Standards  for  physical  collocation 

and  virtual  collocation. 

Subpart  E— Exemptions,  Suapenslona,  and 
Modifications  of  Requlrsments  of  Section 
251  of  ttis  Act 

51.401     SUte  authority. 

51.403    Cairiem  eligible  for  suspension  or 

modificaticm  under  section  251(f)(2)  of 

the  Act. 
51.405    Burden  of  proof. 

Subpart  F— Pricing  of  Elenwnts 

51.501    Scope. 

51.503    General  pricing  standard. 
51.505    Forwaid-looking  economic  cost 
51.507    General!  rate  structure  standard. 
51.509    Rate  structure  standards  for  specific 

elements. 
51.511    Forwaid-looking  economic  cost  per 

unit 
51.513    Proxiel  for  foTMrard-looking 

economic  cost. 
51.515    Application  of  access  charges. 

Subpart  G—Aseate 

51.601    Scope  bf  resale  rules. 
51.603    Resale  iobligation  of  all  local 

exchange  carriers. 
51.605    Additional  obligations  of  incumbent 

local  exchange  carriers. 
51.607     Wholesale  pricing  standard. 
51.609    Detennination  of  avoided  retail 

costs. 
51.611    Interini  wholesale  rates. 
51.613    Restrictions  on  resale. 
51 .61 5    Withdrawal  of  services. 
51 .61 7    Assessment  of  end  user  common 

line  charge  on  resellers. 

SubparTH — Raciprocai  Compensation  for 
Transport  and  Tenninatlon  of  Local 
Telecommunications  Traffic 

51 .  701    Scope  pf  transport  and  tennination 

pricing  rul^. 
51.703    Raciprtical  compensation  obligation 

ofLECs.      1 
51.705    Incumbent  LECs'  rates  for  transport 

and  termination. 
51.707    Default  proxies  for  incumbent  LECs' 

transport  aed  termination  rates. 
51.709    Rate  structure  for  transport  and 

terminatio4. 
51.711    Symmetrical  reciivocal 

compensation. 
51.713    Bill-and-keep  arrangements  for 

reciprocal  compensation. 
51.715    Interim  transport  and  termination 

pricing. 
51.717    Reneg<)tiation  of  existing  non- 
reciprocal  Arrangements. 


Subpart  I— Procedures  for  Implementation 
of  Section  252  of  the  Act 

51.801    Ck>mmis8ion  action  upon  a  state 
commission's  &ilure  to  act  to  cany  out 
its  responsibility  under  section  252  of 
the  Act. 

51.803     Procedures  for  Commission 
notification  of  a  state  commission's 
failure  to  act 

51.805    The  Commission's  authority  over 
proceedings  and  matters. 

51.807    Arbitration  and  mediation  of 

agreements  by  the  Commission  pursuant 
to  section  252(e)(5)  of  the  Act 

51.809    Availability  of  provisions  of 

agreements  to  other  telecommunications 
carriers  under  section  2S2(i)  of  the  Act 
Autliority:  Sections  1-5.  7.  201-05,  218, 

225-27,  251-54,  271, 48  Stat.  1070,  as 

amended,  1077;  47  U.S.C  151-55. 157.  201- 

05,  218,  225-27.  251-54,  271,  unless 

Otherwise  noted. 

Subpart  A — General  Information 

f  51 .1    Baais  and  purpose. 

(a)  Basis.  These  rules  are  issued 
pursuant  to  the  Communications  Act  of 
1934,  as  amended. 

(b)  Purpose.  The  purpose  of  these 
rules  is  to  implement  sections  251  and 
252  of  the  Ck)mmiuucations  Act  of  1934, 
as  amended.  47  U.S.C  251  and  252. 

§51.3    Applicabliity  to  negotiated 


To  the  extent  provided  in  section 
252(e)(2)(A)  of  the  Act,  a  state 
commission  shall  have  authority  to 
approve  an  interconnection  agreement 
adopted  by  negotiation  even  if  the  terms 
of  the  agreement  do  not  comply  with  the 
requirements  of  this  part. 

§  51 .5    Terms  and  definitions. 

Terms  used  in  this  part  have  the 
following  meanings: 

Act.  The  Communications  Act  of 
1934,  as  amended.  ^ 

Advanced  intelligent  network. 
"Advanced  Intelligent  Network"  is  a 
telecommunications  network 
architecture  in  which  call  processing, 
call  routing,  and  network  management 
are  provided  by  means  of  centralized 
databases  located  at  points  in  an 
incimibent  local  exchange  carrier's 
network. 

Arbitration,  final  offer  "Final  offer 
arbitration"  is  a  procedure  imder  which 
each  party  submits  a  final  offer 
concerning  the  issues  subject  to 
arbitration,  and  the  arbitrator  selects, 
without  modification,  one  of  the  final 
offers  by  the  parties  to  the  arbitration  or 
portions  of  both  such  offers.  "Entire 
package  final  offer  arbitration,"  is  a 
procedure  imder  which  the  arbitrator 
must  select,  without  modification,  the 
entire  proposal  submitted  by  one  of  the 
parties  to  the  arbitration.  "Issue-by-issue 


final  offer  arbitration,"  is  a  procedure 
imder  which  the  arbitrator  must  select, 
without  modification,  on  an  issue-by- 
issue  basis,  one  of  the  proposals 
submitted  by  the  parties  to  the 
arbitration. 

Billing.  "Billing"  involves  the 
provision  of  appropriate  usage  data  by 
one  telecommimications  carrier  to 
another  to  facilitate  customer  billing 
with  attendant  acknowledgements  and 
status  reports.  It  also  involves  the 
exchange  of  information  between 
telecommunications  carriers  to  process 
claims  and  adjustments. 

Commercial  Mobile  Radio  Service 
(CMRS).  "CMRS"  has  the  same  meaning 
as  that  term  is  defined  in  §  20.3  of  this 
chapter. 

Commission.  "Commission"  refers  to 
the  Federal  Communications 
Commission. 

Directory  assistance  service. 
"Directory  assistance  service"  includes, 
but  is  not  limited  to,  making  available 
to  customers,  upon  request,  information 
contained  in  directory  listings. 

Directory  listings.  "Directory  Ustings" 
are  any  information: 

(1)  Identifying  the  listed  names  of 
subscribers  of  a  telecommunications 
carrier  and  such  subscriber's  telephone 
numbers,  addresses,  or  primary 
advertising  classifications  (as  such 
classifications  are  assigned  at  the  time 
of  the  establishment  of  such  service),  or 
any  combination  of  such  listed  names, 
numbers,  addresses  or  classifications; 
and 

(2)  That  the  telecommunications 
carrier  or  an  affiUate  has  pubUshed, 
caused  to  be  pubUshed,  or  accepted  for 
publication  in  any  directory  format. 

Downstream  database.  A 
"downstream  database"  is  a  database 
owned  and  operated  by  an  individual 
carrier  for  the  purpose  of  providing 
number  portabiUty  in  conjunction  with 
other  fimctions  and  services. 
.  Equipment  necessary  for 
interconnection  or  access  to  unbundled 
network  elements.  For  purposes  of 
section  251(c)(2)  of  the  Act,  the 
equipment  used  to  interconnect  with  an 
inctunbent  local  exchange  carrier's 
network  for  the  transmission  and 
routing  of  telephone  exchange  service, 
exchange  access  service,  or  both.  For  the 
purposes  of  section  251(c)(3)  of  the  Act, 
the  equipment  used  to  gain  access  to  an 
incumbent  local  exchange  carrier's 
unbimdled  network  elements  for  the 
provision  of  a  telecommunications  . 
service. 

Incumbent  Local  Exchange  Carrier 
(Inciunbent  LEC).  With  respect  to  an 
area,  the  local  exchange  carrier  that: 
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(1)  On  February  8, 1996,  provided 
telepiione  exctiange  service  in  such 
area;  and 

(2)(i)  On  February  8, 1996,  was 
deemed  to  be  a  member  of  the  exchange 
carrier  association  pursuant  to 
§  69.601(b)  of  this  chapter;  or 

(ii)  Is  a  person  or  entity  that,  on  or 
after  February  8, 1996,  became  a 
successor  or  assign  of  a  member 
desaibed  in  paragraph  (2)(i)  of  this 
section. 

Interconnection.  "Interconnection"  is 
the  linking  of  two  networks  for  the 
mutual  exchange  of  traffic.  This  term 
does  not  include  the  transport  and 
termination  of  trafhc. 

Local  Exchange  Carrier  (LEG).  A 
"LEG"  is  any  person  that  is  engaged  in 
the  provision  of  telephone  exchange 
service  or  exchange  access.  Such  term 
does  .not  include  a  person  insofar  as 
such  person  is  engaged  in  the  provision 
of  a  commercial  mobile  service  under 
section  332(c)  of  the  Act,  except  to  the 
extent  that  the  Commission  finds  that 
such  service  should  be  included  in  the 
definition  of  the  such  term. 

Maintenance  and  repair. 
"Maintenance  and  repair"  involves  the 
exchange  of  information  between 
telecommunications  carriers  where  one 
initiates  a  request  for  maintenance  or 
repair  of  existing  products  and  services 
or  imbundled  network  elements  or 
combination  thereof  from  the  other  with 
attendant  acknowledgements  and  status 
reports. 

Meet  point.  A  "meet  point"  is  a  point 
of  interconnection  between  two 
networks,  designated  by  two 
telecommunications  carriers,  at  which 
one  carrier's  responsibility  for  service 
begins  and  the  other  carrier's 
responsibility  ends. 

Meet  point  interconnection 
arrangement.  A  "meet  point 
interconnection  arrangement"  is  an 
arrangement  by  which  each 
telecommunications  carrier  builds  and 
maintains  its  network  to  a  meet  point. 

Network  element.  A  "network 
element"  is  a  facility  or  equipment  used 
in  the  provision  of  a 
telecommunications  service.  Such  term 
also  includes,  but  is  not  limited  to, 
featiues,  functions,  and  capabilities  that 
are  provided  by  means  of  such  facility 
or  equipment,  including  but  not  limited 
to,  subscriber  numbers,  databases, 
signaling  systems,  and  information 
sufHcient  for  billing  and  collection  or  .. 
used  in  the  transmission,  routing,  or 
other  provision  of  a  telecommunications 
service. 

Operator  services.  "Operator  services" 
are  any  automatic  or  live  assistance  to 
a  consumer  to  arrange  for  billing  or 
completion  of  a  telephone  call.  Such 


service^  include,  but  are  not  limited  to, 
busy  line  verification,  emergency 
interrupt,  and  operator-assisted 
directory  assistance  services. 

Physical  collocation.  "Physical 
collocation"  is  an  offering  by  an 
incumbent  LEG  that  enables  a 
requesting  telecommunications  carrier 
to: 

(1)  Place  its  ovra  equiinnent  to  be 
used  for  Interconnection  or  access  to 
luibundled  network  elements  within  or 
upon  an  incxunbent  LEG's  premises; 

(2)  Use  such  equipment  to 
interconnect  with  an  incumbent  LEG's 
network  facilities  for  the  transmission 
and  routing  of  telephone  exchange 
service,  exchange  access  service,  or 
both,  or  to  gain  access  to  an  incimibent 
LEG'S  unbundled  network  elements  for 
the  provision  of  a  telecommunications 
service; 

(3)  Enter  those  premises,  subject  to 
reasonable  terms  and  conditions,  to 
install,  maintain,  and  repair  equipment 
necessary  for  interconnection  or  access 
to  unbundled  elements;  and 

(4)  Obtain  reasonable  amounts  of 
space  in  an  inciunbent  LEG's  premises, 
as  provided  in  this  part,  for  the 
equipment  necessary  for 
interconnection  or  access  to  unbundled 
elements,  allocated  on  a  first-come,  first- 
served  basis. 

Premises.  "Premises"  refers  to  an 
inciunbent  LEG's  central  offices  and 
serving  wire  centers,  as  well  as  all 
buildings  or  similar  structures  owned  or 
leased  by  an  incumbent  LEG  that  house 
its  network  facilities,  and  all  structures 
that  house  incumbent  LEG  facilities  on 
public  rights-of-way,  including  but  not 
hmited  to  vaults  containing  loop 
concentrators  or  similar  structures. 

Pre-ordering  and  ordering.  "Pre- 
ordering  and  ordering"  includes  the 
exchange  of  information  between 
telecommunications  carriers  about 
current  or  proposed  customer  products 
and  services  or  unbundled  network 
elements  or  some  combination  thereof. 

Provisioning.  "Provisioning"  involves 
the  exchange  of  information  between 
telecommunications  carriers  where  one 
executes  a  request  for  a  set  of  products 
and  services  or  uhbundled  network 
elements  or  combination  thereof  from 
the  other  with  attendant 
acknowledgements  and  status  reports. 

Rural  telephone  company.  A  "rural 
telephone  company"  is  a  L£C  operating 
entity  to  the  extent  that  such  entity: 

(1)  Provides  common  carrier  service 
to  any  local  exchange  carrier  study  area 
that  does  not  include  either: 

(i)  Any  incorporated  place  of  10,000 
inhabitants  or  more,  or  any  part  thereof, 
based  on  the  most  recently  available 


populati(H)  statistics  of  the  Bureau  of  the 
Gensus;  or 

(ii)  Any  territory,  incorporated  or 
unincorporated,  included  in  an 
urbanized  area,  as  defined  by  the 
Bureau  of  the  Gensus  as  of  August  10. 
1993; 

(2)  Provides  telephone  exchange 
service,  including  exchange  access,  to 
fewer  than  50,000  access  lines; 

(3)  Provides  telephone  exchange 
service  to  any  local  exchange  carrier 
study  area  with  fewer  than  100,000 
access  Unas;  or 

(4)  Has  less  than  15  percent  of  its 
access  lines  in  communities  of  more 
than  50,000  on  February  8. 1996. 

Service  control  point.  A  "service 
control  point"  is  a  computer  database  ia 
the  public  switched  network  which 
contains  information  and  call 
processing  instructions  needed  to 
process  and  complete  a  telephone  call. 

Service  creation  environment.  A 
"service  creation  environment"  is  a 
computer  containing  generic  call 
processing  software  that  can  be 
programmed  to  create  new  advanced 
intelUgent  network  call  processing 
services. 

Signal  transfer  point.  A  "signal 
transfer  point"  is  a  packet  switch  that 
acts  as  a  routing  hub  for  a  signaling 
network  and  transfers  messages  between 
various  points  in  and  among  signaling 
networks. 

State  commission.  A  "state 
conunission"  means  the  commission, 
board,  or  official  (by  whatever  name 
designated)  which  under  the  laws  of  any 
State  has  regulatory  jurisdiction  with 
respect  to  intrastate  operations  of 
carriers.  As  referenced  in  this  part,  this 
term  may  include  the  Gommission  if  it 
assumes  the  responsibility  of  the  state 
commission,  pursuant  to  section 
252(e)(5)  of  the  Act.  This  term  shall  also 
include  any  person  or  persons  to  whom 
the  state  commission  has  delegated  its 
authority  under  section  251  and  252  of 
the  Act. 

State  proceeding.  A  "state 
proceeding"  is  any  administrative 
proceeding  in  which  a  state  commission 
may  approve  or  prescribe  rates,  terms, 
and  conditions  including,  but  not 
limited  to,  compulsory  arbitration 
pursuant  to  section  252(b)  of  the  Act, 
review  of  a  Bell  operating  company 
statement  of  generally  available  terms 
pursuant  to  section  252(f)  of  the  Act, 
and  a  proceeding  to  determine  whether 
to  approve  or  reject  an  agreement 
adopted  by  arbitration  pursuant  to 
section  252(e)  of  the  Act. 

Technically  feasible.  Interconnection, 
access  to  unbundled  network  elements, 
collocation,  and  other  methods  of 
achieving  interconnection  or  access  to 
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unbundled  network  elements  at  a  point 
in  the  network  shall  be  deemed 
technically  feasible  absent  technical  or 
operational  concerns  that  prevent  the 
fulfillment  of  a  request  by  a 
telecommunications  carrier  for  such 
interconnection,  access,  or  methods.  A 
determination  of  technical  feasibility 
does  not  include  consideration  of 
economic,  accounting,  billing,  space,  or 
site  concerns,  except  that  space  and  site 
concerns  may  be  considered  in 
drcumstancoB  where  there  is  no 
possibility  of  expanding  the  space 
available.  The  fact  that  an  inciunbent 
LEC  must  modify  its  facilities  or 
equipment  to  respond  to  such  request 
does  not  detekmine  whether  satisfying 
such  request  is  technically  feasible.  An 
incumbent  LEC  that  claims  that  it 
cannot  satisfy  such  request  because  of 
adverse  network  reliability  impacts 
must  prove  tq  the  state  commission  by 
clear  and  convincing  evidence  that  such 
interconnection,  access,  or  methods 
would  result  in  specific  and  significant 
adverse  netwbrk  reliability  impacts. 

Telecommunications  ccarier.  A 
"telecommunications  carrier"  is  any 
provider  of  telecommunications 
services,  excapt  that  such  term  does  not 
Include  aggregators  of 
telecommunications  services  (as  defined 
in  section  226  of  the  Act).  A 
telecommunications  carrier  shall  be 
treated  as  a  ctenmon  carrier  under  the 
Act  only  to  the  extent  that  it  is  engaged 
in  providing  telecommunications 
services,  excapt  that  the  Commission 
shall  determiiie  whether  the  provision 
of  fixed  and  i|iobile  satellite  service 
shall  be  treated  as  common  carriage. 
This  definition  includes  CMRS 
providers,  interexchange  carriers  (IXCs) 
and,  to  the  extent  they  are  acting  as 
telecommunications  carriers,  companies 
that  provide  both  telecommunications 
and  information  services.  Private  Mobile 
Radio  Servlcq  providers  are 
telecommuniiatlons  carriers  to  the 
extent  they  p^vlde  domestic  or 
international  telecommunications  for  a 
fee  directly  to  the  public. 

Virtual  collpcation.  "Virtual 
collocation"  ijg  an  offering  by  an 
incumbent  LBC  that  enables  a 
requesting  tel^commimlcations  carrier 
to: 

(1)  Designate  or  spediy  equipment  to 
be  used  for  interconnection  or  access  to 
unbundled  network  elements  to  be 
located  within  or  upon  an  inciunbent 
LEC's  premis#s,  and  dedicated  to  such 
telecommunications  carrier's  use; 

(2)  Use  suck  equipment  to 
Interconnect  with  an  incumbent  LEC's 
network  facilities  for  the  transmission 
and  routing  of  telephone  exchange 
service,  exchange  access  service,  or 


both,  or  for  access  to  an  Incumbent 
LEC's  unbundled  network  elements  for 
the  provision  of  a  telecommunications 
service;  and 

(3)  Electronically  monitor  and  control 
its  communications  channels 
terminating  in  such  equipment. 

Subpart  B — Telocommuntoatlons 
Carriers 


151.100    General  duty. 

(a)  Each  teleconununications  carrier 
has  the  duty: 

(1)  To  interconnect  directly  or 
indirectly  with  the  fodllties  and 
equipment  of  other  telecommunications 
carriers;  and 

(2)  To  not  Install  network  fisatures, 
functions,  or  capabilities  that  do  not 
comply  with  the  guidelines  and 
standards  as  provided  in  the 
Commission's  rules  or  section  255  or 
256  of  the  Act. 

(b)  A  tslecomnrunicati(Hi  carrier  that 
has  interconnected  or  gained  access 
under  sections  251(a)(1),  251(c)(2),  or 
.251(c)(3)  of  the  Act,  may  oRiar 
information  services  through  the  same 
arrangement,  so  long  as  it  is  offering 
telecommunications  services  throiigh 
the  same  arrangement  as  well. 

Subpart  C— Obligattons  of  All  Local 
Exchange  Carriers 

§51.201    Resale. 

The  rules  governing  resale  of  services 
by  an  Incumbent  LEC  are  set  forth  in 
subpart  G  of  this  part. 

§51.203    NumtMr  ponabWty. 

The  rules  governing  number 
portability  are  set  forth  in  part  52. 
subpart  C  of  this  chapter. 

§51.219   Access  to  rights  of  way. 

The  rules  governing  access  to  rights  of 
way  are  set  forth  In  part  1,  subpart )  of 
this  chapter. 

.§51.221    Reciprocal  compensation. 

The  rules  governing  reciprocal 
compensation  are  set  forth  in  subpart  H 
of  this  part. 

§51.223    Application  of  additional 
requirements. 

(a)  A  state  may  not  Impose  the 
obligations  set  forth  in  section  251(c)  of 
the  Act  on  a  LEC  that  is  not  classified 
as  an  incumbent  LEC  as  defined  in 
section  251(h)(1)  of  the  Act,  unless  the 
Commission  issues  an  order  declaring 
that  such  LECs  or  classes  or  categories 
of  LECs  should  be  treated  as  incimibent 
LECs. 

(b)  A  state  commission,  or  any  other 
interested  party,  may  request  that  the 
Commission  issue  an  order  declaring 


that  a  particular  LEC  be  treated  as  an 
inctnnbent  LEC.  or  that  a  class  or 
category  of  L£Cs  be  treated  as 
incumhrat  LECs.  pursuant  to  section 
251(hK2)oftheAct 

Subpart  D— Additional  Obligations  of 
Incumbent  Local  Exchange  Carriers 

§51.301    Duty  to  negoliatSb 

(a)  An  incumbent  LEC  shall  negotiate 
in  good  faith  the  terms  and  conditions 
of  agreements  to  fulfill  the  duties 
established  by  sections  251(b)  and  (c)  of 
the  Act. 

(b)  A  requesting  telecommimications 
carrier  shall  negotiate  in  good  faith  the 
terms  and  conditions  of  agreements 
described  in  paragraph  (a)  of  this 
section. 

(c)  If  proven  to  the  Commission,  an 
appropriate  state  commission,  or  a  court 
of  competent  jiuisdiction,  the  following 
actions  or  practices,  among  others, 
violate  the  duty  to  negotiate  in  good 
faltii: 

(1)  Demanding  that  another  party  sign 
a  nondisclosure  agreement  that 
precludes  such  party  from  providing 
information  requested  by  the 
Commission,  or  a  state  commission,  or 
in  support  of  a  request  for  arbitration 
under  section  252(b)(2)(B)  of  the  Act; 

(2)  Demanding  that  a  requesting 
teleconununications  carrier  attest  that 
an  agreement  complies  with  all 
provisions  of  the  Act,  federal 
regulations,  or  state  law; 

(3)  Refusing  to  include  in  an 
arbitrated  or  negotiated  agreement  a 
provision  that  permits  the  agreement  to 
be  amended  in  the  future  to  take  into 
account  changes  in  Commission  or  state 
rules; 

(4)  Conditioning  negotiation  on  a 
requesting  telecommunications  carrier 
first  obtaining  state  certifications; 

(5)  Intentionally  misleading  or 
coercing  another  party  into  reaching  an 
agreement  that  it  woidd  not  otherwise 
have  made; 

(6)  Intentionally  obstructing  or 
delaying  negotiations  or  resolutions  of 
disputes; 

(7)  Refusing  throughout  the 
negotiation  process  to  designate  a 
representative  with  authority  to  make 
binding  representations,  if  such  refusal 
significantly  delays  resolution  of  issues; 
and 

(8)  Refusing  to  provide  information 
necessary  to  reach  agreement.  Such 
refusal  includes,  but  is  not  limited  to: 

(1)  Refusal  by  an  Incumbent  LEC  to 
furnish  information  about  its  network 
that  a  requesting  telecommunications 
carrier  reasonably  requires  to  identify 
the  network  elements  that  it  needs  in 
order  to  serve  a  particular  customer;  and 
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(ii)  Refusal  by  a  requesting 
telecommunications  carrier  to  furnish 
cost  data  that  would  be  relevant  to 
setting  rates  if  the  parties  were  in 
arbitration. 

§  51 .303    Preexisting  agreements. 

(a)  All  interconnection  agreements 
between  an  incumbent  LEG  and  a 
telecommunications  carrier,  including 
those  negotiated  before  February  8, 

1996,  shall  be  submitted  by  the  parties 
to  the  appropriate  state  commission  for 
approval  pursuant  to  section  252(e)  of 
the  Act. 

(b)  Interconnection  agreements 
negotiated  before  February  8, 1996, 
between  Class  A  carriers,  as  defined  by 
§  32.11(a)(1)  of  this  chapter,  shall  be 
filed  by  the  parties  with  the  appropriate 
state  commission  no  later  than  June  30, 

1997,  or  such  earUer  date  as  the  state 
commission  may  require. 

(c)  Jf  a  state  commission  approves  a 
preexisting  agreement,  it  shall  be  made 
available  to  other  parties  in  accordance 
with  section  252(i)  of  the  Act  and 

§  51.809  of  this  part.  A  state  commission 
may  reject  a  preexisting  agreement  on 
the  grounds  that  it  is  inconsistent  with 
the  public  interest,  or  for  other  reasons 
set  forth  in  section  252(e)(2)(A)  of  the 
Act. 

§  51 .305    Interconnection. 

(a)  An  incumbent  LEG  shall  provide, 
for  the  facilities  and  equipment  of  any 
requesting  telecommunications  carrier, 
interconnection  with  the  inciunbent 
LEG'S  network: 

(1)  For  the  transmission  and  routing 
of  telephone  exchange  traffic,  exchange 
access  traffic,  or  both; 

(2)  At  any  technically  feasible  point 
within  the  incumbent  LEG's  network 
including,  at  a  minimum: 

(i)  The  line-side  of  a  local  switch; 

(ii)  The  trunk-side  of  a  local  switch; 

(iii)  The  trunk  interconnection  points 
for  a  tandem  switch; 

(iv)  Gentral  office  cross-connect 
points; 

(v)  Out-of-band  signaling  transfer 
points  necessary  to  exchange  traffic  at 
these  points  and  access  call-related 
databases;  and 

(vi)  The  points  of  access  to  unbundled 
network  elements  as  described  in 
§51.319; 

(3)  That  is  at  a  level  of  quality  that  is 
equal  to  that  which  the  inciunbent  LEG 
provides  itself,  a  subsidiary,  an  affiUate, 
or  any  other  party,  except  as  provided 
in  paragraph  (4)  of  this  section.  At  a 
minimum,  this  requires  an  incumbent 
LEG  to  design  interconnection  feciUties 
to  meet  the  same  technical  criteria  and 
service  standards  that  are  used  within 
the  incumbent  LEG'S  network.  This 


obligation  is  not  limited  to  a 
consideration  of  service  quality  as 
perceived  by  end  users,  and  includes, 
but  is  not  Umited  to.  service  quality  as 
perceived  by  the  requesting 
telecommunications  carrier; 

(4)  That,  if  so  requested  by  a 
telecommunications  carrier  and  to  the 
extent  technically  feasible,  is  superior  in 
quality  to  that  provided  by  the 
incumbent  LEG  to  itself  or  to  any 
subsidiary,  affiliate,  or  any  other  party 
to  which  the  incumbent  LJEG  provides 
interconnection.  Nothing  in  this  section 
prohibits  an  incumbent  LEG  from 
providing  interconnection  that  is  lesser 
in  quality  at  the  sole  request  of  the 
requesting  telecommunications  carrier; 
and 

(5)  On  terms  and  conditions  that  are 
just,  reasonable,  and  nondiscriminatory 
in  accordance  with  the  terms  and  -^ 
conditions  of  any  agreement,  the 
requirements  of  sections  251  and  252  of 
the  Act,  and  the  Gommission's  rules 
including,  but  not  limited  to,  offering 
such  terms  and  conditions  equally  to  all 
requesting  telecommunications  carriers, 
and  offering  such  terms  and  conditions 
that  are  no  less  favorable  than  the  terms 
and  conditions  upon  which  the 
incumbent  LEG  provides  such 
interconnection  to  itself.  This  includes, 
but  is  not  limited  to,  the  time  within 
which  the  incumbent  LEG  provides 
such  interconnection. 

(b)  A  carrier  that  requests 
intercormection,solely  for  the  purpose 
of  originating  or  terminating  its 
interexchange  traffic  on  an  inciunbent 
LEG'S  network  and  not  for  the  purpose 
of  providing  to  others  telephone 
exchange  service,  exchange  access 
service,  or  both,  is  not  entitled  to 
receive  interconnection  pursuant  to 
section  251(c)(2)  of  the  Act. 

(c)  Previous  successful 
interconnection  at  a  particular  point  in 
a  network,  using  particular  facilities, 
constitutes  substantial  evidence  that 
interconnection  is  technically  feasible  at 
that  point,  or  at  substantially  similar 
points,  in  networks  employing 
substantially  similar  facilities. 
Adherence  to  the  same  interface  or 
protocol  standards  shall  constitute 
evidence  of  the  substantial  similarity  of 
network  facilities. 

(d)  Previous  successful 
intercoimection  at  a  particular  point  in 
a  network  at  a  particular  level  of  quaUty 
constitutes  substantial  evidence  that 
interconnection  is  technically  feasible  at 
that  point,  or  at  substantially  similar 
points,  at  that  level  of  quality. 

(e)  An  incumbent  LEG  that  denies  a 
request  for  intercoimection  at  a 
particular  point  must  prove  to  the  state 


commission  that  interconnection  at  that 
point  is  not  technically  feasible. 

(f)  If  technically  feasible,  an 
incumbent  LEG  shall  provide  two-way 
trunking  upon  request. 

{  51 .36?    Duty  to  provide  access  on  an 
unbundled  basis  to  network  etements. 

(a)  An  incumbent  LEG  shall  provide, 
to  a  requesting  telecommunications 
carrier  for  the  provision  of  a 
telecommunications  service, 
nondiscriminatory  access  to  network 
elements  on  an  unbundled  basis  at  any 
technically  feasible  point  on  terms  and 
conditions  that  are  just,  reasonable,  and 
nondiscriminatory  in  accordance  with 
the  terms  and  conditions  of  any 
agreement,  the  requirements  of  sections 
251  and  252  of  the  Act,  and  the 
Commission's  rules. 

(b)  The  duty  to  provide  access  to 
unbundled  network  elements  pursuant 
to  section  251(c)(3)  of  the  Act  includes 
a  duty  to  provide  a  connection  to  an 
unbundled  network  element 
independent  of  any  duty  to  provide 
interconnection  pursuant  to  this  part 
and  section  251(cK2)  of  the  Act. 

(c)  An  incumbent  LEG  shall  provide  a 
requesting  telecommunications  carrier 
access  to  an  unbundled  network 
element,  along  with  all  of  the 
unbundled  network  element's  features, 
functions,  and  capabilities,  in  a  manner 
that  allows  the  requesting 
telecommunications  carrier  to  provide 
any  telecommunications  service  that 
can  be  offered  by  means  of  that  network 
element. 

(d)  An  incumbent  LEG  shall  provide 

a  requesting  telecommunications  carrier 
access  to  the  facility  or  functionality  of 
a  requested  network  element  separate 
fi-om  access  to  the  facility  or 
functionality  of  other  network  elements, 
fora  separate  charge. 

§  51 .309    Use  of  unbundled  networic 
elements. 

(a)  An  incumbent  LEG  shall  not 
impose  limitations,  restrictions,  or 
requirements  on  requests  for,  or  the  use 
of,  unbundled  network  elements  that 
would  impair  the  abiUty  of  a  requesting 
telecommunications  carrier  to  offer  a 
telecommunications  service  in  the 
manner  the  requesting 
telecommunications  carrier  intends. 

(b)  A  telecommunications  carrier 
purchasing  access  to  an  unbundled 
network  element  may  use  such  network 
element  to  provide  exchange  access 
services  to  itself  in  order  to  provide 
interexchange  services  to  subscribers. 

(c)  A  telecommunications  carrier 
purchasing  access  to  an  unbundled 
network  facility  is  entitled  to  exclusive 
use  of  that  facility  for  a  period  of  time. 
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or  when  pur^asing  access  to  a  feature, 
function,  or  Capability  of  a  fiacility,  a 
telecommunications  carrier  is  entitled  to 
use  of  that  fiaeture,  function,  or 
capability  for  a  period  of  time.  A 
telecommimjcations  carrier's  purchase 
of  access  to  an  unbundled  network 
element  does  not  relieve  the  incumbent 
LEG  of  the  duty  to  maintain,  repair,  or 
replace  the  laibundled  network  element. 

151.311    Nondtocrimiftatory  sccoes  to 
untNjndtod  network  etoimnts. 

(a)  The  quahty  of  an  unbundled 
network  element,  as  well  as  the  quality 
of  the  access  to  the  unbundled  netwoiii 
element,  that  an  incumbent  LEC 
provides  to  a  requesting 
telecommunications  carrier  shall  be  the 
same  for  all  telecommunications  carriers 
requesting  aQcess  to  that  network 
element,  except  as  provided  in 
paragraph  (c)  of  this  section. 

(b)  Except  as  provided  in  paragraph 
(c)  of  this  section,  to  the  extent 
technically  feasible,  the  quality  of  an 
unbimdled  network  element,  as  well  as 
the  quahty  of  the  access  to  such 
unbimdled  network  element,  that  an 
incumbent  L$C  provides  to  a  requesting 
telecommunications  carrier  shall  be  at 
least  equal  in  quality  to  that  which  the 
incumbent  L£C  provides  to  itself.  If  an 
incumbent  LEG  fails  to  meet  this 
requirement,  ithe  incumbent  LEG  must 
prove  to  the  state  commission  that  it  is 
not  technically  feasible  to  provide  the 
requested  unhimdled  network  element, 
or  to  provide*  access  to  the  requested 
unbundled  network  element,  at  a  level 
of  quality  that  is  equal  to  that  which  the 
incumbent  LEG  provides  to  itself. 

(c)  To  the  Extent  technically  fiaasible, 
the  quality  of  an  unbundled  network 
element,  as  vfell  as  the  quality  of  the 
access  to  such  unbundled  network 
element,  thatj  an  incumbent  LEG 
provides  to  ai  requesting 
telecommunications  carrier  shall,  upon 
request,  be  superior  in  quality  to  that 
which  the  incumbent  LEG  provides  to 
itself.  If  an  inicumbent  LEG  fails  to  meet 
this  requirenient,  the  incumbent  LEG 
must  prove  to  the  state  commission  that 
it  is  not  techaically  feasible  to  provide 
the  requestec^  unbundled  network 
element  or  aOcess  to  such  unbundled 
network  element  at  the  requested  level 
of  quality  th^  is  superior  to  that  which 
the  incumbeat  LEG  provides  to  itself. 
Nothing  in  tHis  section  prohibits  an 
incumbent  LEG  from  providing 
interconnection  that  is  lesser  in  quality 
at  the  sole  request  of  the  requesting 
telecommunications  carrier. 

(d)  Previous  successful  access  to  an 
unbundled  element  at  a  particular  point 
in  a  network,  using  particular  facilities. 
is  substantia  evidence  that  access  is 


technically  feasible  at  that  point,  or  at 
substantially  similar  points,  in  networks 
employing  substantially  similar 
facihties.  Adherence  to  the  same 
interface  or  protocol  standards  shall 
constitute  evidence  of  the  substantial 
similarity  of  network  facihties. 

(e)  Previous  successful  provision  of 
access  to  an  unbundled  element  at  a 
particular  point  in  a  network  at  a 
particular  level  of  quaUty  is  substantial 
evidence  that  access  is  technically 
feasible  at  that  point,  or  at  substantially 
similar  points,  at  that  level  of  quality. 

S51.313    Just.  reasonal>le  and 
nondlscrtminatory  tanns  and  condWone  tar 
tiM  provision  ol  unbundled  network 


(a)  The  terms  and  conditions  pursuant 
to  which  an  incumbent  LEC  provides 
access  to  imbimdled  network  elements 
shall  be  offered  equally  to  all  requesting 
telecommunications  carriers. 

(b)  Where  applicable,  the  terms  and 
conditions  pursuant  to  which  an 
incumbent  LEG  offers  to  provide  access 
to  unbundled  network  elements, 
including  but  not  limited  to,  the  time 
within  which  the  incumbent  LEC 
provisions  such  access  to  unbimdled 
network  elements,  shall,  at  a  minimum, 
be  no  less  favorable  to  the  requesting 
carrier  than  the  terms  and  conditions 
under  which  the  inciunbent  LEG 
provides  such  elements  to  itself. 

(c)  An  incumbent  LEG  must  provide 
a  carrier  purchasing  access  to 
unbimdled  network  elements  with  the 
pre-ordering,  ordering,  provisioning, 
maintenance  and  repair,  and  billing 
functions  of  the  incumbent  LEG's 
operations  support  systems. 

§51.315    Combination  of  unbundled 
network  eiements. 

(a)  An  incumbent  LEC  shall  provide 
unbundled  network  elements  in  a 
manner  that  allows  requesting 
telecommunications  carriers  to  combine 
such  network  elements  in  order  to 
provide  a  telecommunications  service. 

(b)  Except  upon  request,  an 
incumbent  LEG  shall  not  separate 
requested  network  elements  that  the 
incumbent  LEG  currently  combines. 

(c)  Upon  request,  an  incumbent  LEG 
shall  perform  the  functions  necessary  to 
combine  unbundled  network  elements 
in  any  manner,  even  if  those  elements 
are  not  ordinarily  combined  in  the 
incumbent  LEG's  network,  provided  that 
such  combination  is: 

(1)  Technically  feasible:  and 

(2)  Would  not  impair  the  ability  of 
other  carriers  to  obtain  access  to 
unbundled  network  elements  or  to 
interconnect  with  the  incumbent  LEG's 
network. 


(d)  Upon  request,  an  incumbent  LEC 
shall  perform  die  functions  necessary  to 
combine  unbundled  network  elements 
with  elements  possessed  by  the 
requesting  telecommunications  carri«' 
in  any  technically  feasible  manner. 

(e)  An  incvunbent  LEC  that  denies  a 
request  to  combine  elements  pursuant  to 
paragraph  (c)(1)  or  paragraph  (d)  of  this 
section  must  prove  to  the  state 
commission  that  the  requested 
combination  is  not  technically  feasible. 

(0  An  incumbent  LEG  that  denies  a 
request  to  combine  elements  piu^uant  to 
paragraph  (c)(2)  of  this  section  must 
prove  to  the  state  commission  that  the 
requested  combination  would  impair 
the  ability  of  other  carriers  to  obtain 
access  to  unbundled  network  elements 
or  to  interconnect  with  the  incumbent 
LEG'S  network. 

§  51.317    Standards  tor  Identifying  network 
elements  to  lie  made  available. 

(a)  In  determining  what  network 
elements  should  be  made  available  for 
purposes  of  section  251(c)(3)  of  the  Act 
beyond  those  identified  in  §  51.319,  a 
state  commission  shall  first  determine 
whether  it  is  technically  feasible  for  the 
inciunbent  LEC  to  provide  access  to  a 
network  element  on  an  unbundled 
basis. 

(b)  If  the  state  commission  determines 
that  it  is  technically  feasible  for  the 
incumbent  LEC  to  provide  access  to  the 
network  element  on  an  unbundled 
basis,  the  state  commission  may  decline 
to  require  unbundling  of  the  network 
element  only  if: 

(1)  The  state  commission  concludes 
that: 

(i)  The  network  element  is 
proprietary,  or  contains  proprietary 
information  that  will  be  revealed  if  the 
network  element  is  provided  on  an 
unbundled  basis;  and 

(ii)  A  requesting  telecommunications 
carrier  could  offer  the  same  proposed 
telecommunications  service  through  the 
use  of  other,  nonproprietary  unbundled 
network  elements  within  the  incumbent 
LEG'S  network;  or 

(2)  The  state  commission  concludes 
that  the  failure  of  the  incumbent  LEC  to 
provide  access  to  the  network  element 
would  not  decrease  the  quality  of,  and 
would  not  increase  the  financial  or 
administrative  cost  of,  the 
telecommunications  service  a  requesting 
telecommunications  carrier  seeks  to 
offer,  compared  with  providing  that 
service  over  other  unbundled  network 
elements  in  the  incumbent  LEG's 
network. 

151.319    Specific  unbundling 
requirements. 

An  incumbent  LEC  shall  provide 
nondiscriminatory  access  in  accordance 
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with  §51.311  and  section  251(c)(3)  of 
the  Act  to  the  following  network 
elements  on  an  unbundled  basis  to  any 
requesting  telecommunications  carrier 
for  the  provision  of  a 
telecommimications  service: 

(a)  Local  Loop.  The  local  loop 
network  element  is  defined  as  a 
transmission  facility  between  a 
distribution  frame  (or  its  equivalent)  in 
an  incumbent  LEG  central  office  and  an 
end  user  customer  premises. 

(b)  Network  Interface  Device. 

(1)  The  network  interface  device 
network  element  is  defined  as  a  cross- 
connect  device  used  to  connect  loop 
fecilities  to  inside  wiring. 

(2)  An  incumbent  LEG  shall  permit  a 
requesting  telecommunications  carrier 
to  connect  its  own  local  loops  to  the 
inside  wiring  of  premises  through  the 
incumbent  LEG's  network  interface 
device.  The  requesting 
telecommimications  carrier  shall 
establish  this  connection  through  an 
adjoining  network  interface  device 
deployed  by  such  telecommunications 
carrier. 

(c)  Switching  Capability. 

(1)  Local  Switching  Gapability. 
(i)  The  local  switching  capability 
network  element  is  defined  as: 

(A)  Line-side  facilities,  which 
include,  but  are  not  limited  to,  the 
connection  between  a  loop  termination 
at  a  main  distribution  frame  and  a 
switch  line  card; 

(B)  Trunk-side  facilities,  which 
include,  but  are  not  limited  to,  the 
connection  between  trunk  termination 
at  a  trunk-side  cross-connect  panel  and 
a  switch  trunk  card;  and 

(G)  All  features,  functions,  and 
capabilities  of  the  switch,  which 
include,  but  are  not  limited  to: 

(1)  The  basic  switching  function  of 
connecting  lines  to  lines,  lines  to  trunks, 
trunks  to  Unes,  and  trunks  to  trunks,  as 
well  as  the  same  basic  capabilities  made 
available  to  the  incumbent  LEG'S 
customers,  such  as  a  telephone  number, 
white  page  listing,  and  dial  tone;  and 

(2)  All  other  features  that  the  switch 
is  capable  of  providing,  including  but 
not  limited  to  custom  calling,  custom 
local  area  signaling  service  features,  and 
Gentrex,  as  well  as  any  technically 
feasible  customized  routing  functions 
provided  by  the  switch. 

(ii)  An  inciunbent  LEG  shall  transfer 
a  customer's  local  service  to  a 
competing  carrier  within  a  time  period 
no  greater  than  the  interval  within 
which  the  inciunbent  LEG  currently 
transfers  end  users  between 
interexchange  carriers,  if  such  transfer 
requires  only  a  change  in  the  incumbent 
LEG'S  software; 


(2)  Tandem  Svntching  Capability.  The 
tandem  switching  capability  networi: 
element  is  defined  as: 

(i)  Tnmk-connect  focilities,  including 
but  not  limited  to  the  connection 
between  tnmk  termination  at  a  cross- 
connect  panel  and  a  switch  trunk  card; 

(ii)  The  basic  switching  function  of 
connecting  trunks  to  trunks;  and 

(iii)  The  functions  that  are  centralized 
in  tandem  switches  (as  distinguished 
from  separate  end-office  switdies), 
including  but  not  limited  to  C:all 
recording,  the  routing  of  calls  to 
operator  services,  and  signaling 
conversion  featiues. 

(d)  Interoffice  Transmission  Facilities. 

(1)  Interoffice  transmission  facilities 
are  defined  as  incumbent  LEC 
transmission  facilities  dedicated  to  a 
particular  customer  or  carrier,  or  shared 
by  more  than  one  customer  or  carrier, 
that  provide  telecommimications 
between  wire  centers  owned  by 
incumbent  LEGs  or  requesting 
telecommunications  carriers,  or  between 
switches  owned  by  incumbent  LEGs  or 
requesting  telecommunications  carriers. 

(2)  The  incumbent  LEG  shall: 
(i)  Provide  a  requesting 

telecommunications  carrier  exclusive 
use  of  interoffice  transmission  facilities 
dedicated  to  a  particular  customer  or 
carrier,  or  use  of  the  features,  functions, 
and  capabilities  of  interoffice 
transmission  facilities  shared  by  more 
than  one  customer  or  carrier, 

(ii)  Provide  all  technically  feasible 
transmission  facilities,  features, 
functions,  and  capabilities  that  the 
requesting  telecommunications  carrier 
could  use  to  provide 
telecommunications  services; 

(iii)  Permit,  to  the  extent  technically 
feasible,  a  requesting 
telecommunications  carrier  to  connect 
such  interoflice  faciUties  to  equipment 
designated  by  the  requesting 
telecommunications  carrier,  including, 
but  not  limited  to,  the  requesting 
telecommunications  carrier's  collocated 
faciUties;  and 

(iv)  Permit,  to  the  extent  technically 
feasible,  a  requesting 
telecommimications  carrier  to  obtain  the 
functionality  provided  by  the 
incumbent  LEG's  digital  cross-connect 
systems  in  the  same  manner  that  the 
incumbent  LEG  provides  such 
functionality  to  interexchange  carriers. 

(e)  Signaling  Networks  and  Call- 
Related  Databases. 

(1)  Signaling  Networks. 

(i)  Signaling  networks  include,  but  are 
not  limited  to,  signaUng  links  and 
signaling  transfer  points. 

(ii)  When  a  requesting 
telecommunications  carrier  purchases 
unbundled  switching  capabiUty  from  an 


incumbent  LEC,  the  incumbent  LEG 
shall  provide  access  to  its  signaUng 
network  from  that  switch  in  the  same 
manner  in  which  it  obtains  such  access 
itself. 

(ui)  An  incumbent  LEC  shall  provide 
a  requesting  teleconununications  carrier 
with  its  own  switching  facilities  access 
to  the  incumbent  LEG's  signaling 
network  for  each  of  the  requesting 
teleconununications  carrier's  switches. 
This  connection  shall  be  made  in  the 
same  manner  as  an  incumbent  L£G 
connects  one  of  its  own  switches  to  a 
signal  transfer  point. 

(iv)  An  incumbent  LEG  is  not  required 
to  unbundle  those  signaling  links  that 
connect  service  control  points  to 
switching  transfer  points  or  to  permit  a 
requesting  telecommunications  carrier  , 
to  link  its  own  signal  transfer  points 
directly  to  the  incumbent  LEG's  switdb 
or  call-related  databases: 

(2)  Gall-Related  Databases. 

(i)  Gall-related  databases  are  defined 
as  databases,  other  than  operations 
support  systems,  that  are  used  in 
signaling  networks  for  bilUng  and 
collection  or  the  transmission,  routing, 
or  other  provision  of  a 
telecommunications  service. 

(ii)  For  purposes  of  switch  query  and 
database  response  through  a  signaling 
network,  an  incumbent  LEG  shall 
provide  access  to  its  call-related 
databases,  including,  but  not  limited  to, 
the  Line  Information  E)atabase,  Toll  Free 
GaUing  database,  downstream  number 
portability  databases,  and  Advanced 
Intelligent  Network  databases,  by  means 
of  physical  access  at  the  signaling 
transfer  point  linked  to  the  unbundled 
database. 

(iii)  An  incumbent  LEC  shall  allow  a 
requesting  telecommunications  carrier 
that  has  purchased  an  incumbent  LEG's 
local  switching  capability  to  use  the 
incumbent  LEG's  service  control  point 
element  in  the  same  manner,  and  via  the 
same  signaling  links,  as  the  incumbent 
LEG  itself. 

(iv)  An  incumbent  LEG  shall  allow  a 
requesting  telecommunications  carrier 
that  has  deployed  its  own  switch,  and 
has  linked  that  switch  to  an  incumbent 
LEG'S  signaUng  system,  to  gain  access  to 
the  incumbent  LEG's  service  control 
point  in  a  manner  that  allows  the 
requesting  carrier  to  provide  any  call- 
related,  database-supported  services  to 
customers  served  by  the  requesting 
telecommunications  carrier's  switch. 

(v)  A  state  commission  shall  consider 
whether  mechanisms  mediating  access 
to  an  incumbent  LEG's  Advanced 
IntelUgent  Network  service  control 
points  are  necessary,  and  if  so,  whether 
they  will  adequately  safeguard  against 
intentional  or  unintentional  misuse  of 
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I 
the  incumbetit  LEC's  Advanced 
Intelligent  Nbtwork  fiaciUties. 

(vi)  An  incumbent  LEC  shall  provide 
8  requesting  telecommunications  carrier 
with  access  lo  call-related  databases  in 
a  manner  th^t  complies  with  section  222 
of  the  Act;    ■ 

(3)  Service  Management  Systems. 

(i)  A  service  management  system  is 
defined  as  a  Computer  database  or 
system  not  pbrt  of  the  pubhc  switched 
network  that,  among  other  things: 

(A)  Interconnects  to  the  service 
control  poin^  and  sends  to  that  service 
control  poini  the  information  and  call 
processing  iiistructions  needed  for  a 
network  switch  to  process  and  complete 
a  telephone  Call:  and 

(B)  Provides  telecommunications 
carriers  withjthe  capabiUty  of  mitering 
and  storing  data  regarding  the 
processing  and  completing  of  a 
telephone  call. 

(ii)  An  incfunbent  LEC  shall  provide 
a  requesting  telecommunications  carrier 
with  the  infoirmation  necessary  to  enter 
correctly,  or  format  for  entry,  the 
information  ^levant  for  input  into  the 
particular  incumbent  LEC  service 
management  system. 

(iii)  An  inoumbent  LEC  shall  provide 
a  requesting  telecommunications  carrier 
the  same  access  to  design,  create,  test, 
and  deploy  Advanced  Intelligent 
Network-based  services  at  the  service 
managementjsystem,  through  a  service 
creation  environment,  that  the 
incumbent  LEC  provides  to  itself. 

(iv)  A  state  commission  shall  consider 
whether  mechanisms  mediating  access 
to  Advanced  Intelligent  Network  service 
management  {systems  and  service 
creation  environments  are  necessary, 
and  if  so,  whether  they  will  adequately 
safeguard  ag{  inst  intentional  or 
unintentiona :  misuse  of  the  incumbent 
LEC's  Advan  :»d  Intelligent  Network 
facilities. 

(v)  An  inci  mbent  LEC  shall  provide 
a  requesting  I  elecommunications  carrier 
access  to  sen  ice  management  systems 
in  a  manner  t  hat  complies  with  section 
222  of  the  Act. 

(f)  Operatii  ms  Support  Systems 
Functions. 

(1)  Operations  support  systems 
functions  consist  of  pre-ordering, 
ordering,  proivisioning,  maintenance 
and  repair,  and  billing  functions 
supported  by  an  incumbent  LEC's 
databases  and  information. 

(2)  An  incdmbent  LEC  that  does  not 
currently  coqiply  with  this  requirement 
shall  do  so  a^  expeditiously  as  possible, 
but,  in  any  e^ent,  no  later  than  January 
1, 1997. 

(g)  Operate  r  Services  and  Directory 
Assistance.  An  incumbent  LEC  shall 
provide  accei  is  to  operator  service  and 


directory  assistance  facilities  where 
technically  feasible. 

§  51.321    Mettiods  of  obtaining  ^^ 

Interconnection  and  acc«ss  to  urtbundted 
eiemsnts  under  section  251  of  ttw  Act 

(a)  Except  as  provided  in  p>aragraph 
(e)  of  this  section,  an  incumbent  LEC 
shall  provide,  on  terms  and  conditions 
that  are  just,  reasonable,  and 
nondiscriminatory  in  accordance  with 
the  requirements  of  this  part,  any 
technically  feasible  method  of  obtaining 
interconnection  or  access  to  unbundled 
network  elements  at  a  particular  point 
upon  a  request  by  a  telecommunications 
carrier. 

(b)  Technically  feasible  methods  of 
obtaining  interconnection  or  access  to 
unbundled  network  elements  include, 
but  are  not  limited  to: 

(1)  Physical  collocation  and  virtual 
collocation  at  the  premises  of  an 
incumbent  LEC;  and 

(2)  Meet  point  interconnection 
arrangements. 

(c)  A  previously  successful  method  of 
obtaining  interconnection  or  access  to 
unbundled  network  elements  at  a 
particular  premises  or  point  on  an 
incumbent  LEC's  network  is  substantial 
evidence  that  such  method  is 
technically  feasible  in  the  case  of 
substantially  similar  network  premises 
or  points. 

(d)  An  incumbent  LEC  that  denies  a 
request  for  a  particular  method  of 
obtaining  interconnection  or  access  to 
unbundled  network  elements  on  the 
inciunbent  LEC's  network  must  prove  to 
the  state  commission  that  the  requested 
method  of  obtaining  interconnection  or 
access  to  unbundled  network  elements 
at  that  point  is  not  technically  feasible. 

(e)  An  incumbent  LEC  shall  not  be 
required  to  provide  for  physical 
collocation  of  equipment  necessary  for 
interconnection  or  access  to  unbundled 
network  elements  at  the  incumbent 
LEC's  premises  if  it  demonstrates  to  the 
state  commission  that  physical 
collocation  is  not  practical  for  technical 
reasons  or  because  of  space  limitations. 
In  such  cases,  the  inciunbent  LEC  shall 
be  required  to  provide  virtual 
collocation,  except  at  points  where  the 
incumbent  LEC  proves  to  the  state 
commission  that  virtual  collocation  is 
not  technically  feasible.  If  virtual 
collocation  is  not  technically  feasible, 
the  incumbent  LEC  shall  provide  other 
methods  of  interconnection  and  acltess 
to  unbundled  network  elements  to  the 
extent  technically  feasible. 

(f)  An  incumbent  LEC  shall  submit  to 
the  state  commission  detailed  floor 
plans  or  diagrams  of  any  premises 
where  the  incumbent  LEC  claims  that 


physical  collocation  is  not  practical 
because  of  space  limitations. 

(g)  An  incumbent  LEC  that  is 
classified  as  a  Class  A  company  under 
§  32.11  of  this  chapter  and  that  is  not  a 
National  Exchange  Carrier  Association 
interstate  tariff  participant  as  provided 
in  part  69,  subpart  G,  shall  continue  to 
provide  expanded  interconnection 
service  pursuant  to  interstate  tariff  in 
accordance  with  §§64.1401, 64.1402, 
69.121  of  this  chapter,  and  the 
Commission's  other  requirements. 

§51.323    Standards  for  physical 
collocation  and  virtual  collocation. 

(a)  An  incumbent  LEC  shall  provide 
physical  collocation  and  virtual 
collocation  to  requesting 
telecommunications  carriers. 

(b)  An  incumbent  LEC  shall  permit 
the  collocation  of  any  type  of  equipment 
used  for  interconnection  or  access  to 
unbundled  network  elements. 
Whenever  an  incimibent  LEC  objects  to 
collocation  of  equipment  by  a 
requesting  telecommunications  carrier 
for  purposes  within  the  scope  of  section 
251(c)(6)  of  the  Act,  the  incumbent  LEC 
shall  prove  to  the  state  commission  that 
the  equipment  will  not  be  actually  used 
by  the  telecommunications  carrier  for 
the  purpose  of  obtaining 
interconnection  or  access  to  unbundled 
network  elements.  Equipment  used  for 
interconnection  and  access  to 
unbimdled  network  elements  includes, 
but  is  not  limited  to: 

(1)  Transmission  equipment 
including,  but  not  limited  to,  optical 
terminating  equipment  and 
multiplexers;  and 

(2)  Equipment  being  collocated  to 
terminate  basic  transmission  facilities 
pursuant  to  §§64.1401  and  64.1402  of 
this  chapter  as  of  August  1, 1996. 

(c)  Nothing  in  this  section  requires  an 
inciunbent  LEC  to  permit  collocation  of 
switching  equipment  or  equipment  used 
to  provide  enhanced  services. 

(d)  When  an  incumbent  LEC  provides 
physical  collocation,  virtual  collocation, 
or  both,  the  incumbent  LEC  shall: 

(1)  Provide  an  interconnection  point 
or  points,  physically  accessible  by  both 
the  incumbent  LEC  and  the  collocating 
telecommunications  carrier,  at  which 
the  fiber  optic  cable  carrying  an 
interconnector's  circuits  can  enter  the 
incumbent  LEC's  premises,  provided 
that  the  incumbent  LEC  shall  designate 
interconnection  points  as  close  as 
reasonably  possible  to  its  premises; 

(2)  Provide  at  least  two  such 
interconnection  points  at  each 
incumbent  LEC  premises  at  which  there 
are  at  least  two  entry  points  for  the 
incumbent  LEC's  cable  facilities,  and  at 
which  space  is  available  for  new 
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Cacilities  in  at  least  two  of  those  entry 
points; 

(3)  Permit  interconnection  of  copper 
or  coaxial  cable  if  such  interconnection 
is  first  approved  by  the  state 
commission;  and 

(4)  Permit  physical  collocation  of 
microwave  transmission  facilities 
except  where  such  collocation  is  not 
practical  for  technical  reasons  or 
because  of  space  limitations,  in  which 
case  virtual  collocation  of  such  facilities 
is  required  where  technically  feasible. 

(e)  When  providing  virtual 
c»llocation,  an  incumbent  LEG  shall,  at 
a  minimum,  install,  maintain,  and 
repair  collocated  equipment  identified 
in  paragraph  (b)  of  this  section  within 
the  same  time  periods  and  with  failure 
rates  that  are  no  greater  than  those  that 
apply  to  the  performance  of  similar 
functions  for  comparable  equipment  of 
the  incimibent  LEG  itself. 

(f)  An  inciunbent  LEG  shall  allocate 
space  for  the  collocation  of  the 
equipment  identified  in  paragraph  (b)  of 
this  section  in  accordance  with  the 
following  requirements: 

(1)  An  mcumbent  LEG  shall  make 
space  available  within  or  on  its 
premises  to  requesting 
telecommunications  carriers  on  a  first- 
come,  first-served  basis,  provided, 
however,  that  the  incumbent  LEG  shall 
not  be  required  to  lease  or  construct 
additional  space  to  provide  for  physical 
collocation  when  existing  space  has 
been  exhausted; 

(2)  To  the  extent  possible,  an 
incumbent  LEG  shall  make  contiguous 
space  available  to  requesting 
telecommunications  carriers  that  seek  to 
expand  their  existing  collocation  space; 

(3)  When  planning  renovations  of 
existing  facilities  or  constructing  or 
leasing  new  facilities,  an  incumbent 
LEG  shall  take  into  account  projected 
demand  for  collocation  of  equipment; 

(4)  An  incumbent  LEG  may  retain  a 
limited  amount  of  floor  space  for  its 
own  specific  futvue  uses,  provided, 
however,  that  the  incimibent  LEG  may 
not  reserve  space  for  future  use  on  terms 
more  favorable  than  those  that  apply  to 
other  telecommunications  carriers 
seeking  to  reserve  collocation  space  for 
their  own  futiu^  use; 

(5)  An  incumbent  LEG  shall 
relinquish  any  space  held  for  future  use 
before  denying  a  request  for  virtual 
collocation  on  the  grounds  of  space 
Hmitations,  unless  the  incumbent  LEG 
proves  to  the  state  commission  that 
virtual  collocation  at  that  point  is  not 
technically  feasible;  and 

(6)  An  incumbent  LEG  may  impose 
reasonable  restrictions  on  the 
warehousing  of  unused  space  by 
collocating  telecommunications  carriers. 


provided,  however,  that  the  incumbent 
LEG  shall  not  set  maximum  space 
limitations  appUcable  to  such  carriers 
unless  the  incumbent  L£G  proves  to  the 
state  commission  that  space  constraints 
make  such  restrictions  necessary. 

(g)  An  incumbent  LEG  shall  permit 
collocating  telecommunications  carriers 
to  collocate  equipment  and  connect 
such  equipment  to  unbundled  network 
transmission  elements  obtained  tmm 
the  incumbent  LEG,  and  shall  not 
require  such  telecommunications 
carriers  to  bring  their  own  transmission 
facilities  to  the  incumbent  LEG's 
premises  in  which  they  seek  to  collocate 
equipment. 

(h)  An  inomibent  LEG  shall  permit  a 
collocating  telecommunications  carrier 
to  intercormect  its  network  with  that  of 
another  collocating  telecommunications 
carrier  at  the  inciunbent  LEG's  premises 
and  to  c(Nmect  its  collocated  equipment 
to  the  collocated  equipment  of  another 
telecommunications  carrier  within  the 
same  premises  provided  that  the 
collocated  equipment  is  also  used  for 
interconnection  with  the  incumbent 
LEG  or  for  access  to  the  incumbent 
LEG'S  unbundled  network  elements. 

(1)  An  incimibent  LEG  shall  provide 
the  connection  between  the  equipment 
in  the  collocated  spaces  of  two  or  more 
telecommunications  carriers,  unless  the 
incumbent  LEG  permits  one  or  more  of 
the  collocating  parties  to  provide  this 
connection  for  themselves;  and 

(2)  An  incumbent  LEG  is  not  required 
to  permit  collocating 
telecommunications  carriers  to  place 
their  own  connecting  transmission 
facilities  within  the  incumbent  LEG's 
premises  outside  of  the  actual  physical 
collocation  space. 

(i)  An  incumbent  LEG  may  require 
reasonable  security  arrangements  to 
separate  a  collocating 
telecommunications  carrier's  space  fit)m 
the  inciunbent  LEG's  facilities. 

(j)  An  incumbent  LEG  shall  permit  a 
collocating  teleconmiunications  carrier 
to  subcontract  the  construction  of 
physical  collocation  arrangements  with 
contractors  approved  by  the  incumbent 
LEG,  provided,  however,  that  the 
incumbent  LEG  shall  not  unreasonably 
vnthhold  approval  of  contractors. 
Approval  by  an  inciunbent  LEG  shall  be 
based  on  the  same  criteria  it  uses  in 
approving  contractors  for  its  own 
purposes. 

Subpart  E — Exemptions,  Suspensions, 
and  Modifications  of  Requirements  of 
Section  251  of  the  Act 

§  51 .401    State  auttiohty. 

A  state  commission  shall  determine 
whether  a  telephone  company  is 


entitled,  pursuant  to  section  251(f)  of 
the  Act,  to  exemption  from,  or 
suspension  or  modification  of,  the 
requirements  of  section  251  of  the  Act. 
Such  determmations  shall  be  made  on 
a  case-by-case  basis. 

S  51.403  Cantors  eHgit>le  for  suapwtaton 
or  modification  under  section  2S1(r)(2)  of 
ttwAcL 

A  LEG  is  not  eligible  for  a  suspension 
or  modification  of  the  requirements  of 
section  251(b)  or  section  251(c)  of  the 
Act  pursuant  to  section  251(0(2)  of  the 
Act  if  such  LEG,  at  the  holding  company 
level,  has  two  percent  or  more  of  the 
subscriber  lines  installed  in  the 
aggregate  nationwide. 

$51,405    Burden  of  proof. 

(a)  Upon  receipt  of  a  bona  fide  request 
for  interconnection,  services,  or  access 
to  unbundled  network  elements,  a  rural 
telephone  company  must  prove  to  the 
state  commission  that  the  rural 
telephone  company  should  be  entitled, 
pursuant  to  section  251(f)(1)  of  the  Act. 
to  continued  exemption  from  the 
requirements  of  section  251(c)  of  the 
Act. 

(b)  A  LEG  with  fewer  than  two 
percent  of  the  nation's  subscriber  Unes 
installed  in  the  aggregate  nationwide 
must  prove  to  the  state  commission, 
pursuant  to  section  251(f)(2)  of  the  Act, 
that  it  is  entitled  to  a  suspension  or 
modification  of  the  application  of  a 
requirement  or  requirements  of  section 
251(b)  or  251(c)  of  the  Act. 

(c)  In  order  to  justify  continued 
exemption  under  section  251(f)(1)  of  the 
Act  once  a  bona  fide  request  has  been 
made,  an  incumbent  LEG  must  ofier 
evidence  that  the  application  of  the 
requirements  of  section  251(c)  of  the  Act 
would  be  likely  to  cause  undue 
economic  burden  beyond  the  economic 
burden  that  is  typically  associated  with 
efficient  competitive  entry. 

(d)  In  order  to  justify  a  suspension  or 
modification  under  section  251(f)(2)  of 
the  Act,  a  LEG  must  offer  evidence  that 
the  application  of  section  251(b)  or 
section  251(c)  of  the  Act  would  be  likely 
to  cause  undue  economic  burden 
beyond  the  economic  burden  that  is 
typically  associated  with  efficient 
competitive  entry. 

Sut>part  F — Pricing  of  Elements 

$51,501    Scope. 

(a)  The  rules  in  this  subpart  apply  to 
the  pricing  of  network  elements, 
interconnection,  and  methods  of 
obtaining  access  to  unbundled  elements, 
including  physical  collocation  and 
virtual  collocation. 

(b)  As  used  in  this  subpart,  the  term 
"element"  includes  network  elements. 
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interconnection,  and  methods  of 
obtaining  interconnection  and  access  to 
unbundled  elements. 

§  SI  .503    Qen«ral  pHcing  standard. 

(a)  An  incumbent  LEC  shall  offer 
elements  to  r^uesting 
telecommunications  carriers  at  rates, 
terms,  and  conditions  that  are  just, 
reasonable,  and  nondiscriminatory. 

(b)  An  incisnbent  LEC's  rates  for  each 
element  it  offtrs  shall  comply  with  the 
rate  structure  rules  set  forth  in  §§  51.507 
and  51.509,  and  shall  be  established,  at 
the  election  df  the  state  commission — 

(1)  Pursuant  to  the  forward-looking 
economic  cost-based  pricing 
methodology  set  forth  in  §§  51.505  and 
51.511;  or 

(2)  Consistent  with  the  proxy  ceilings 
and  ranges  set  forth  in  §  51.513. 

(c)  The  rates  that  an  inciunbent  LEC 
assesses  for  elements  shall  not  vary  on 
the  basis  of  the  class  of  customers 
served  by  the  i  requesting  carrier,  or  on 
the  type  of  services  that  the  requesting 
carrier  purchasing  such  elements  uses 
them  to  provide. 

S  51 .506    FonMrd-tooUng  economic  cost 

(a)  In  general-  The  forward-looking 
economic  cost  of  an  element  equals  the 
siun  of: 

(1)  The  total  element  long-run 
incremental  qost  of  the  element,  as 
described  in  paragraph  (b);  and 

(2)  A  reasonable  allocation  of  forward- 
looking  comiion  costs,  as  described  in 
paragraph  (c). 

(b)  Total  element  long-run 
incremental  opst.  The  total  element 
long-rim  incremental  cost  of  an  element 
is  the  forward-looking  cost  over  the  long 
nm  of  the  total  quantity  of  the  facilities 
and  functions  that  are  directly 
attributable  t(^.  or  reasonably 
identifiable  a|  incremental  to,  such 
element,  calculated  taking  as  a  given  the 
incumbent  LBC's  provision  of  other 
elements. 

(1)  Efficient  network  configuration. 
The  total  element  long-run  incremental 
cost  of  an  elefient  should  be  measured 
based  on  the  iise  of  the  most  efficient 
teleconununifiations  technology 
currently  available  and  the  lowest  cost 
network  configuration,  given  the 
existing  location  of  the  incumbent  LEC's 
wire  centers,  i 

(2)  ForwarQ-looking  cost  of  capital. 
The  forward-looking  cost  of  capital  shall 
be  used  in  calculating  the  total  element 
long-run  incremental  cost  of  an  element. 

(3)  Depreciption  rates.  The 
depreciation  tales  used  in  calculating 
forward-looking  economic  costs  of 
elements  shaU  be  economic 
depreciation  rates. 

fc)  Reason^le  allocation  of  forward- 
looking  comiMon  costs. 


(1)  Forward-looking  common  costs. 
Forward-looking  common  costs  are 
economic  costs  efficiently  inciured  in 
providing  a  group  of  elements  or 
services  (which  may  include  all 
elements  or  services  provided  by  the 
incumbent  LEC)  that  cannot  be 
attributed  directly  to  individual 
elements  or  services. 

(2)  Reasonable  allocation. 

(i)  The  sum  of  a  reasonable  allocation 
of  forward-looking  common  costs  and 
the  total  element  long-nm  incremental 
cost  of  an  element  shall  not  exceed  the 
stand-alone  costs  associated  with  the 
element.  In  this  context,  stand-alone 
costs  are  the  total  forward-looking  costs, 
including  corporate  costs,  that  would  be 
incurred  to  produce  a  given  element  if 
that  element  were  provided  by  an 
efficient  firm  that  produced  nothing  but 
the  Riven  element. 

(ii)  The  siun  of  the  allocation  of 
forward-looking  common  costs  for  all 
elements  and  services  shall  equal  the 
total  forward-looking  common  costs, 
excliisive  of  retail  costs,  attributable  to 
operating  the  incumbent  LEC's  total 
network,  so  as  to  provide  all  the 
elements  and  services  offered. 

(d)  Factors  that  may  not  be 
considered.  The  following  factors  shall 
not  be  considered  in  a  calculation  of  the 
forward-looking  economic  cost  of  an 
element: 

(1)  Embedded  costs.  Embedded  costs 
are  the  costs  that  the  incumbent  LEC 
incurred  in  the  past  and  that  are 
recorded  in  the  incumbent  LEC's  books 
of  accounts; 

(2)  Retail  costs.  Retail  costs  include 
the  costs  of  marketing,  billing, 
collection,  and  other  costs  associated 
with  ofiiering  retail  telecommunications 
services  to  subscribers  who  are  not 
telecommunications  carriers,  described 
in  §51.609; 

(3)  Opportunity  costs.  Opportunity 
costs  include  the  revenues  that  the 
incumbent  LEC  would  have  received  for 
the  sale  of  telecommunications  services, 
in  the  absence  of  competition  from 
telecommunications  carriers  that 
purchase  elements;  and 

(4)  Revenues  to  subsidize  other 
services.  Revenues  to  subsidize  other 
services  include  revenues  associated 
with  elements  or  telecommimications 
service  ofiierings  other  than  the  element 
for  which  a  rate  is  being  established. 

(e)  Cost  study  requirements.  An 
inciunbent  LEC  must  prove  to  the  state 
commission  that  the  r^tes  for  each 
element  it  offers  do  not  exceed  the 
forward-looking  economic  cost  per  unit 
of  providing  the  element,  using  a  cost 
study  that  complies  with  the 
methodology  set  forth  in  this  section 
and  §51.511. 


(1)  A  state  commission  may  set  a  rate 
outside  the  proxy  ranges  or  above  the 
proxy  ceilings  described  in  §  51.513 
only  if  that  commission  has  given  fiill 
and  fair  effect  to  the  economic  cost 
based  pricing  methodology  described  in 
this  section  and  §51.511  in  a  state 
proceeding  that  meets  the  reqmrements 
of  paragraph  (e)(2)  of  this  section. 

(2)  Any  state  proceeding  conducted 
pursuant  to  this  section  shall  provide 
notice  and  an  opportunity  for  comment 
to  affected  parties  and  shall  resiUt  in  the 
creation  of  a  written  factual  record  that 
is  sufficient  for  purposes  of  review.  The 
record  of  any  state  proceeding  in  which 
a  state  commission  considers  a  cost 
study  for  purposes  of  establishing  rates 
under  this  section  shall  include  any 
such  cost  study. 

f  51 UW7    General  rate  structure  standard. 

(a)  Element  rates  shall  be  structured 
consistently  with  the  manner  in  which 
the  costs  of  providing  the  elements  are 
inciured. 

(b)  The  costs  of  dedicated  facilities 
shall  be  recovered  through  flat-rated 
charges. 

(c)  The  costs  of  shared  fecilities  shall 
be  recovered  in  a  manner  that  efficiently 
apportions  costs  among  users.  Costs  of 
shared  facilities  may  be  apportioned 
either  through  usage-sensitive  charges 
or  capacity-based  flat-rated  charges,  if 
the  state  commission  finds  that  such 
rates  reasonably  reflect  the  costs 
imposed  by  the  various  users. 

(d)  Reciuring  costs  shall  be  recovered 
through  recurring  charges,  unless  an 
inciunbent  LEC  proves  to  a  state 
commission  that  such  recurring  costs 
are  de  minimis.  Recurring  costs  shall  be 
considered  de  minimis  when  the  costs 
of  administering  the  recurring  charge 
would  be  excessive  in  relation  to  the 
amount  of  the  recurring  costs. 

(e)  State  commissions  may,  where 
reasonable,  require  incumbent  L£Cs  to 
recover  nonrecurring  costs  through 
recurring  charges  over  a  reasonable 
period  of  time.  Nonrecurring  charges 
shall  be  allocated  efficiently  among 
requesting  telecommunications  carriers, 
and  shall  not  permit  an  incumbent  LEC 
to  recover  more  than  the  total  forward- 
looking  economic  cost  of  providing  the 
applicable  element. 

(f)  State  commissions  shall  establish 
different  rates  for  elements  in  at  least 
three  defined  geographic  areas  within 
the  state  to  reflect  geographic  cost 
differences. 

(1)  To  establish  geographically- 
deaveraged  rates,  state  commissions 
may  use  existing  density-related  zone 
pricing  plans  described  in  §  69.123  of 
this  chapter,  or  other  such  cost-related 
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zone  plans  established  pursuant  to  state 
law. 

(2)  In  states  not  using  such  existing 
plans,  state  commissions  must  create  a 
minimum  of  three  cost-related  rate 
zones. 

§  51 .509    Rate  structure  standards  for 
specific  elements. 

In  addition  to  the  general  rules  set 
forth  in  §  51.507,  rates  for  specific 
elements  shall  comply  with  the 
following  rate  structure  rules. 

(a)  Local  loops.  Loop  costs  shall  be 
recovered  through  flat-rated  charges. 

(b)  Local  switching.  Local  switching 
costs  shall  be  recovered  through  a 
combination  of  a  flat-rated  charge  for 

.  line  ports  and  one  or  more  flat-rated  or 
per-minute  usage  charges  for  the 
switching  matrix  and  for  trunk  ports. 

(c)  Dedicated  transmission  links. 
Dedicated  transmission  link  costs  shall 
be  recovered  through  flat-rated  charges. 

(d)  Shared  transmission  facilities 
between  tandem  switches  and  end 
offices.  The  costs  of  shared  ^ansmission 
facilities  between  tandem  switches  and 
end  offices  may  be  recovered  through 
usage-sensitive  charges,  or  in  another 
maimer  consistent  with  the  manner  that 
the  inciunbent  LEG  incurs  those  costs. 

(e)  Tandem  switching.  Tandem 
switching  costs  may  be  recovered 
through  usage-sensitive  charges,  or  in 
another  manner  consistent  with  the 
manner  that  the  incumbent  LEG  incurs 
those  costs. 

(f)  Signaling  and  call-related  database 
services.  Signaling  and  call-related 
database  service  costs  shall  be  usage- 
sensitive,  based  on  either  the  number  of 
queries  or  the  number  of  messages,  with 
the  exception  of  the  dedicated  circuits 
known  as  signaling  links,  the  cost  of 
which  shall  be  recovered  through  flat- 
rated  charges. 

(g)  Collocation.  Gollocation  costs  shall 
be  recovered  consistent  with  the  rate 
stnictiu«  policies  established  in  the 
Expanded  Interconnection  proceeding, 
GC  Docket  No.  91-141. 

§51.511    Forward-lootdng  economic  cost 
per  unit 

(a)  The  forward-looking  economic 
cost  per  unit  of  an  element  equals  the 
forward-looking  economic  cost  of  the 
element,  as  defined  in  §51.505,  divided 
by  a  reasonable  projection  of  the  sum  of 
the  total  number  of  units  of  the  element 
that  the  incumbent  LEG  is  likely  to 
provide  to  requesting 
telecommunications  carriers  and  the 
total  number  of  units  of  the  element  that 
the  incumbent  LEG  is  likely  to  use  in 
offering  its  own  services,  during  a 
reasonable  measuring  period. 

(b)(1)  With  respect  to  elements  that  an 
incumbent  LEG  offers  on  a  flat-rate 


basis,  the  number  of  units  is  deflned  as 
the  discrete  number  of  elements  (e.g., 
local  loops  or  local  switch  ports)  that 
the  incimibent  LEG  uses  or  provides. 
(2)  With  respect  to  elements  that  an 
incumbent  LEG  offers  on  a  usage- 
sensitive  basis,  the  number  of  units  is 
defined  as  the  unit  of  measurement  of 
the  usage  (e.g.,  minutes  of  use  or  call- 
related  database  queries)  of  the  element. 

§  51 .51 3    Proxies  for  forward-looking 
economic  cost. 

(a)  A  state  commission  may  determine 
that  the  cost  information  available  to  it 
with  respect  to  one  or  more  elements 
does  not  support  the  adoption  of  a  rate 
or  rates  that  are  consistent  with  the 
requirements  set  forth  in  §§51.505  and 
51.511.  In  that  event,  the  state 
commission  may  establish  a  rate  for  an 
element  that  is  consistent  with  the 
proxies  specified  in  this  section, 
provided  that: 

(1)  Any  rate  established  through  use 
of  such  proxies  shall  be  superseded 
once  the  state  commission  has 
completed  review  of  a  cost  study  that 
complies  with  the  forward-looking 
economic  cost  based  pricing 
methodology  described  in  §§  51.505  and 
51.511,  and  has  concluded  that  such 
study  is  a  reasonable  basis  for 
establishing  element  rates;  and 

(2)  The  state  commission  sets  forth  in 
writing  a  reasonable  basis  for  its 
selection  of  a  particular  rate  for  the 
element. 

(b)  The  constraints  on  proxy-based 
rates  described  in  this  section  apply  on 
a  geographically  averaged  basis.  For 
purposes  of  determining  whether 
geographically  deaveraged  rates  for 
elements  comply  with  the  provisions  of 
this  section,  a  geographically  averaged 
proxy-based  rate  shall  be  computed 
based  on  the  weighted  average  of  the 
actual,  geographically  deaveraged  rates 
that  apply  in  separate  geographic  areas 
in  a  state. 

(c)  Proxies  for  specific  elements. 
(1)  Local  loops.  For  each  state  listed 

below,  the  proxy-based  monthly  rate  for 
unbundled  local  loops,  on  a  statewide 
weighted  average  basis,  shall  be  no 
greater  than  the  figures  listed  in  the 
table  below.  (The  Gommission  has  not 
established  a  default  proxy  ceiling  for 
loop  rates  in  Alaska.) 

Table 


Table— Continued 


state 

Proxy 
ceiling 

Alat>ama  ... 

^ 

$17.25 

Arizona  

12.85 

Arkansas - 

21.18 

California  ... 
Colorado  ... 

11.10 
14.97 

State 


Connecticut 

Delaware 

District  of  Columbia 

Florida 

Georgia  _ 

Hawaii 

Idatio 

Illinois ., 

Indiana  « 

Iowa  

Kansas  

Kentucky  

Louisiana 

Mstine  -. 

Maryland 

Massachusetts 

Michigan „., 

Minnesota  „ 

Mississippi 

Missouri 

Montana 

Nebraska 

Nevada 

New  Hampshire  

New  Jersey  

New  Mexico 

New  Yoric  _ 

North  Carolina 

North  O^ota 

Ohk)  

Oklahoma 

Oregon  

Pennsylvania 

Puerto  Rkx)  

Rhode  Island 

South  Carolina 

South  Dakota ..... 

Tennessee 

Texas  

Utah  

Vermont  

Virginia 

Washington 

West  Virginia 

Wisconsin 

Wyoming 


Proxy 
ceiling 


13.23 
13.24 
10.81 
13.68 
16.09 
15.27 
20.16 
13.12 
13.29 
15.94 
19.85 
16.70 
16.98 
18.69 
13.36 
9.83 
15.27 
14.81 
21.97 
18.32 
25.18 
18.05 
18.95 
16.00 
12.47 
18.66 
11.75 
16.71 
25.36 
15.73 
17.63 
15.44 
12.30 
12.47 
11.48 
17.07 
25.33 
17.41 
15.49 
15.12 
20.13 
14.13 
13.37 
19.25 
15.94 
25.11 


(2)  Local  switching.  The  blended 
proxy-based  rate  for  unbundled  local 
switching  shall  be  no  greater  than  0.4 
cents  ($0,004)  per  minute,  and  no  less 
than  0.2  cents  ($0,002)  per  minute, 
except  that,  where  a  state  commission 
has,  before  August  8, 1996,  established 
a  rate  less  than  or  equal  to  0.5  cents 
($0,005)  per  minute,  that  rate  may  be 
retained  pending  completion  of  a 
forward-looking  economic  cost  study. 
The  blended  rate  for  unbundled  local 
switching  shall  be  calculated  as  the  sum 
of  the  following: 

(i)  The  applicable  flat-rated  charges 
for  subelenients  associated  with 
unbundled  local  switching,  such  as  line 
ports,  divided  by  the  projected  average 
minutes  of  use  per  flat-rated 
subelement;  and 

(ii)  The  applicable  usage-sensitive 
charges  for  subelements  associated  with 
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unbundled  local  switching,  such  as 
switching  and  trunlt  ports.  A  weighted 
average  of  such  charges  shall  be  used  in 
appropriate  circumstances,  such  as 
when  peak  »nd  off-peaJc  charges  are 
used.  I 

(3)  Dedicated  transmission  links.  The 
proxy-based  rates  for  dedicated 
transmission  links  shall  be  no  greater 
than  the  inaumbent  LEC's  tariffed 
interstate  charges  for  comparable 
entrance  facilities  or  direct-trunked 
transport  offerings,  as  described  in 
§§69.110  and  69.112  of  this  chapter. 

(4)  Shareti  transmission  facilities 
between  taiifdem  switches  and  end 
offices.  The  proxy-based  rates  for  shared 
transmission  facilities  between  tandem 
switches  and  end  offices  shall  be  no 
greater  than;  the  weighted  per-minute 
equivalent  df  DSl  and  DS3  interoffice 
dedicated  transmission  link  rates  that 
reflects  the  relative  number  of  DSl  and 
DS3  circuit3  used  in  the  tandem  to  end 
office  links  (or  a  siurogate  based  on  the 
proportion  0f  copper  and  fiber  facilities 
in  the  interoffice  network),  calculated 
using  a  loading  factor  of  9,000  minutes 
per  month  per  voice-grade  circuit,  as 
described  in  §  69.112  of  this  chapter. 

(5)  Tandem  switching.  The  pr«cy- 
based  rate  for  tandem  switching  shall  be 
no  greater  than  0.15  cents  ($0.0015)  per 
minute  of  u|e. 

(6)  CoUodOtion.  To  the  extent  that  the 
incumbent  LEG  offers  a  comparable 
form  of  collocation  in  its  interstate 
expanded  interconnection  tariffs,  as 
described  ii<  §§64.1401  and  69.121  of 
this  chapter*,  the  proxy-based  rates  for 
collocation  (hall  be  no  greater  than  the 
effective  rates  for  equivalent  services  in 
the  interstate  expanded  interconnection 
tariff.  To  th4  extent  that  the  incumbent 
LEG  does  nbt  offer  a  comparable  form  of 
collocation  In  its  interstate  expanded 
interconnection  tariffs,  a  state 
commission!  may,  in  its  discretion, 
establish  a  proxy-based  rate,  provided 
that  the  state  commission  sets  forth  in 
writing  a  reasonable  basis  for 
concluding  that  its  rate  would 
approximate  the  result  of  a  forward- 
looking  economic  cost  study,  as 
described  in  §51.505. 

(7)  Signaling,  call-related  database, 
and  other  elements.  To  the  extent  that 
the  incumbent  LEG  has  established  rates 
for  offerings  comparable  to  other 
elements  in  jits  interstate  access  tariffs, 
and  has  provided  cost  support  for  those 
rates  pursuant  to  §  61.49(h)  of  this 
chapter,  the  proxy-based  rates  for  those 
elements  shall  be  no  greater  than  the 
effective  rat^  for  equivalent  services  in 
the  interstatje  access  tariffs.  In  other 
cases,  the  pfoxy-based  rate  shall  be  no 
greater  than;  a  rate  based  on  direct  costs 
plus  a  reasoliable  allocation  of  overhead 


loadings,  pursuant  to  §  61.49(h)  of  this 
chapter. 

151315    AppllG«tion  of  accMS  charges. 

(a)  Neither  the  interstate  access 

charges  described  in  part  69  of  this 
chapter  nor  comparable  intrastate  access 
charges  shall  be  assessed  by  an 
incumbent  LEG  on  purchasers  of 
elements  that  offer  telephone  exchange 
or  exchange  access  services. 

(b)  Notwithstanding  §§  51.505, 
51.511,  and  51.513(d)(2)  and  paragraph 
(a)  of  this  section,  an  incumbent  LEG 
may  assess  upon  telecommunications 
carriers  that  piuchase  unbundled  local 
switching  elements,  as  described  in 

§  51.319(c)(1),  for  interstate  minutes  of 
use  traversing  such  unbundled  local 
switching  elements,  the  carrier  common 
line  charge  described  in  §  69.105  of  this 
chapter,  and  a  charge  equal  to  75%  of 
the  interconnection  charge  described  in 
§  69.124  of  this  chapter,  only  until  the 
earliest  of  the  following,  and  not 
thereafter: 

(1)  June  30,  1997; 

(2)  The  later  of  the  effective  date  of  a 
final  Gommission  decision  in  GC  Docket 
No.  96-45,  Federal-State  Joint  Board  on 
Universal  Service,  or  the  effective  date 
of  a  final  Gommission  decision  in  a 
proceeding  to  .consider  reform  of  the 
interstate  access  charges  described  in 
part  69;  or 

(3)  With  respect  to  a  Bell  operating 
company  only,  the  date  on  which  that 
company  is  authorized  to  offer  in-region 
interLATA  service  in  a  state  pursuant  to 
section  271  of  the  Act.  The  end  date  for 
Bell  operating  companies  that  are 
authorized  to  offer  interLATA  service 
shall  apply  only  to  the  recovery  of 
access  charges  in  those  states  in  which 
the  Bell  operating  company  is 
authorized  to  offer  such  service. 

(c)  Notwithstanding  §§  51.505,  51.511, 
and  51.513(d)(2)  and  paragraph  (a)  of 
this  section,  an  incumbent  LEG  may 
assess  upon  telecommunications 
carriers  that  pmchase  unbimdled  local 
switching  elements,  as  described  in 

§  51.319(c)(1),  for  intrastate  toll  minutes 
of  use  traversing  such  unbundled  local 
switching  elements,  intrastate  access 
charges  comparable  to  those  listed  in 
paragraph  (b)  and  any  explicit  intrastate 
universal  service  mechanism  based  on 
access  charges,  only  until  the  earliest  of 
the  following,  and  not  thereafter 

(1)  June  30, 1997; 

(2)  The  effective  date  of  a  state 
commission  decision  that  an  incumbent 
LEG  may  not  assess  such  charges;  or 

(3)  With  respect  to  a  Bell  operating 
company  only,  the  date  on  which  that 
company  is  authorized  to  offer  in-region 
interLATA  service  in  the  state  pursuant 
to  section  271  of  the  Act.  The  end  date 


for  Bell  operating  companies  that  are 
authorized  to  offer  interLATA  service 
shall  apply  only  to  the  recovery  of 
access  charges  in  those  states  in  which 
the  Bell  operating  company  is 
authorized  to  offer  such  service. 

Subpart  Q — Resale 

§51.601    Scope  of  resale  rules. 

The  provisions  of  this  subpart  govern 
the  terms  and  conditions  under  which 
LEGs  offer  telecommimications  services 
to  requesting  telecommunications 
carriers  for  resale. 

§51.603    Resale  obligation  of  alllocal 
exchange  carriers. 

(a)  A  LEG  shall  make  its 
telecommunications  services  available 
for  resale  to  requesting 
telecommunications  carriers  on  terms 
and  conditions  that  are  reasonable  and 
non-discriminatory. 

(b)  A  LEG  must  provide  services  to 
requesting  telecommunications  carriers 
for  resale  that  are  equal  in  quality, 
subject  to  the  same  conditions,  and 
provided  within  the  same  provisioning 
time  intervals  that  the  LEG  provides 
these  services  to  others,  including  end 
users. 

§51.605    AdditkHiat  ot)ligatlons  of 
IncunitMnt  local  exchange  carriers. 

(a)  An  incumbent  LEG  shall  offer  to 
any  requesting  telecommunications 
carrier  any  telecommunications  service 
that  the  incumbent  LEG  offers  on  a  retail 
basis  to  subscribers  that  are  not 
telecommunications  carriers  for  resale  at 
wholesale  rates  that  are,  at  the  election 
of  the  state  commission — 

(1)  Gonsistent  with  the  avoided  cost 
methodology  described  in  §§  51.607  and 
51.609;  or 

(2)  Interim  wholesale  rates,.pursuant 
to  §51.611. 

(b)  Except  as  provided  in  §  51.613.  an 
incumbent  LEG  shall  not  impose 
restrictions  on  the  resale  by  a  requesting 
carrier  of  telecommunications  services 
offered  by  the  incumbent  LEG. 

§  51 .607    Wholesale  pricing  standard. 

(a)  The  wholesale  rate  that  an 
incumbent  LEG  may  charge  for  a 
telecommunications  service  provided 
for  resale  to  other  telecommunications 
carriers  shall  equal  the  incumbent  LEG's 
existing  retail  rate  for  the 
telecommunications  service,  less 
avoided  retail  costs,  as  described  in 
§51.609. 

(b)  For  purposes  of  this  subpart, 
exchange  access  services,  as  defined  in 
section  3  of  the  Act,  shall  not  be 
considered  to  be  telecommunications 
services  that  incumbent  LEGs  must 
make  available  for  resale  at  wholesale 
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rates  to  requesting  telecommunications 
carriers. 

§51.609    Determination  of  avokled  retail 
•costs. 

(a)  Except  as  provided  in  §  51.611,  the 
amount  of  avoided  retail  costs  shall  be 
determined  on  the  basis  of  a  cost  study 
that  complies  with  the  requirements  of 
this  section. 

(b)  Avoided  retail  costs  shall  be  those 
costs  that  reasonably  can  be  avoided 
when  an  incumbent  LEG  provides  a 
telecommunications  service  for  resale  at 
wholesale  rates  to  a  requesting  carrier. 

(c)  For  incumbent  LECs  that  are 
designated  as  Class  A  companies  under 
§  32.11  of  this  chapter,  except  as 
provided  in  paragraph  (d)  of  this 
section,  avoided  retail  costs  shall: 

(1)  Include,  as  direct  costs,  the  costs 
recorded  in  USOA  accounts  6611 
(product  management),  6612  (sales), 
6613  (product  advertising),  6621  (call 
completion  services),  6622  (number 
services),  and  6623  (customer  services) 
(§§32.6611,  32.6612,  32.6613,  32.6621. 
32.6622,  and  32.6623  of  this  chapter); 

(2)  Include,  as  indirect  costs,  a  portion 
of  the  costs  recorded  in  USOA  accounts 
6121-6124  (general  support  expenses), 
6711,  6712,  6721-6728  (corporate 
operations  expenses),  and  5301 
(telecommunications  uncollectibles) 
(§§  32.6121-32.6124,  32.6711,  32.6712, 
32.6721-32.6728,  and  32.5301  of  this 
chapter);  and 

(3)  Not  include  plant-specific 
expenses  and  plant  non-specific 
expenses,  other  than  general  support 
expense!  (§§32.6110-32.6116,  32.6210- 
32.6565  of  this  chapter). 

(d)  Costs  included  in  accounts  6611- 
6613  and  6621-6623  described  in 
paragraph  (c)  of  this  section 

(§§  32.6611-32.6613  and  32.6621- 
32.6623  of  this  chapter)  may  be 
included  in  wholesale  rates  only  to  the 
extent  that  the  incumbent  LEC  proves  to 
a  state  commission  that  specific  costs  in 
these  accounts  will  be  incurred  and  are 
not  avoidable  with  respect  to  services 
sold  at  wholesale,  or  that  specific  costs 
in  these  accounts  are  not  included  in 
the  retail  prices  of  resold  services.  Costs 
included  in  accounts  6110-6116  and 
6210-6565  described  in  paragraph  (c)  of 
this  section  (§§  32.6110-32.6116, 
32.6210-32.6565  of  this  chapter)  may  be 
treated  as  avoided  retail  costs,  and 
excluded  from  wholesale  rates,  only  to 
the  extent  that  a  party  proves  to  a.state 
commission  that  specific  costs  in  these 
accoimts  can  reasonably  be  avoided 
when  an  incumbent  LEC  provides  a 
telecommunications  service  for  resale  to 
a  requesting  carrier. 

(e)  For  incumbent  LECs  that  are 
designated  as  Class  B  companies  under 


§  32.11  of  this  chapter  and  that  record 
information  in  summary  accounts 
instead  of  specific  USOA  accounts,  the 
entire  relevant  summary  accoiuits  may 
be  used  in  lieu  of  the  specific  USOA 
accounts  listed  in  paragraphs  (c)  and  (d) 
of  this  section.  - 

$51,611    Interim  wtioleaaie  rates. 

(a)  If  a  state  commission  cannot,  based 
on  the  information  available  to  it, 
establish  a  wholesale  rate  using  the 
methodology  prescribed  in  §  51.609, 
then  the  state  commission  may  elect  to 
establish  an  interim  wholesale  rate  as 
described  in  paragraph  (b)  of  this 
section. 

(b)  The  state  commission  may 
establish  interim  wholesale  rates  that 
are  at  least  17  percent,  and  no  more  than 
25  percent,  below  the  incumbent  LECs 
existing  retail  rates,  and  shall  articulate 
the  basis  for  selecting  a  particular 
discount  rate.  The  same  discount 
percentage  rate  shall  be  used  to 
estabhsh  interim  wholesale  rates  for 
each  telecommunications  service. 

(c)  A  state  commission  that 
estabUshes  interim  wholesale  rates 
shall,  within  a  reasonable  period  of  time 
thereafter,  establish  wholesale  rates  on 
the  basis  of  an  avoided  retail  cost  study 
that  complies  writh  §  51.609. 

§51.613    Restrictions  on  resale. 

(a)  Notwithstanding  §  51.605(b),  the 
following  types  of  restrictions  on  resale 
may  be  imposed: 

(1)  Cross-class  selling.  A  state 
commission  may  permit  an  incumbent 
LEC  to  prohibit  a  requesting 
telecommunications  carrier  that 
purchases  at  wholesale  rates  for  resale, 
telecommunications  services  that  the 
incumbent  LEC  makes  available  only  to 
residential  customers  or  to  a  limited 
class  of  residential  customers,  from 
offering  such  services  to  classes  of 
customers  that  are  not  eligible  to 
subscribe  to  such  services  bom  the 
incumbent  LEC. 

(2)  Short  term  promotions.  An 
incumbent  LEC  shall  apply  the 
wholesale  discount  to  the  ordinary  rate 
for  a  retail  service  rather  than  a  special 
promotional  rate  only  if: 

(i)  Such  promotions  involve  rates  that 
will  be  in  effect  for  no  more  than  90 
days;  and 

(ii)  The  inciunbent  LEC  does  not  use 
such  promotional  offerings  to  evade  the 
wholesale  rate  obligation,  for  example 
by  making  available  a  sequential  series 
of  90-day  promotional  rates,  r 

(b)  With  respect  to  any  restrictions  on 
resale  not  permitted  under  paragraph 
(a),  an  incumbent  LEC  may  impose  a 
restriction  only  if  it  proves  to  the  state 


commission  that  the  restriction  is 
reasonable  and  nondiscriminatory. 

(c)  Branding.  Where  operator,  call 
completion,  or  directory  assistance 
service  is  part  of  the  service  or  service 
package  an  incumbent  LEC  offers  for 
resale,  failure  by  an  incumbent  LEC  to 
comply  with  reseller  unbranding  or 
rebranding  requests  shall  constitute  a 
restriction  on  resale. 

(1)  An  incumbent  LEC  may  impose 
such  a  restriction  only  if  it  proves  to  the 
state  commission  that  the  restriction  is 
reasonable  and  nondiscriminatory,  such 
as  by  proving  to  a  state  commission  that 
the  inciunbent  LEC  lacks  the  capabiUty 
to  comply  with  unbranding  or 
rebranding  requests. 

(2)  For  purposes  of  this  subpart, 
unbranding  or  rebranding  shall  mean 
that  operator,  call  completion,  or 
directory  assistance  services  are  offered 
in  such  a  manner  that  an  incumbent 
LECs  brand  name  or  other  identifying 
information  is  not  identified  to 
subscribers,  or  that  such  services  are 
offered  in  such  a  manner  that  identifies 
to  subscribers  the  requesting  carrier's 
brand  name  or  other  identifying 
information. 

§51.615    Wlttidrawal  of  services. 

When  an  incumbent  LEC  makes  a 
telecommunications  service  available 
only  to  a  limited  group  of  customers 
that  have  purchased  such  a  service  in 
the  past,  the  incumbent  LEC  must  also 
make  such  a  service  available  at 
wholesale  rates  to  requesting  carriers  to 
offer  on  a  resale  basis  to  the  same 
limited  group  of  customers  that  have 
purchased  such  a  service  in  the  past. 

§51.617    Assessment  of  end  user  common 
line  charge  on  resellers. 

(a)  Notwithstanding  the  provision  in 
§  69.104(a)  of  this  chapter  that  the  end 
user  common  line  charge  be  assessed 
upon  end  users,  an  incumbent  LEC  shall 
assess  this  charge,  and  the  charge  for 
changing  the  designated  primary 
interexchange  carrier,  upon  requesting 
carriers  that  purchase  telephone 
exchange  service  for  resale.  The  specific 
end  user  common  line  charge  to  be 
assessed  will  depend  upon  the  identity 
of  the  end  user  served  by  the  requesting 
carrier. 

(b)  When  an  incumbent  LEC  provides 
telephone  exchange  service  to  a 
requesting  carrier  at  wholesale  rates  for 
resiale.  the  incumbent  LEC  shall 
continue  to  assess  the  interstate  access 
charges  provided  in  part  69  of  this 
chapter,  other  than  the  end  user 
common  line  charge,  upon 
interexchange  carriers  that  use  the 
incumbent  LECs  facilities  to  provide 
interstate  or  international 
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telecommunications  services  to  the 
interexcfaaxigQ  carriers'  subscribers. 

Subpart  H— Reciprocal  Compensatkm 
for  Transport  and  Termination  of  Local 
Telecommunications  Traffic 

§51.701    Scope  of  transport  and 
lannlnadon  piiping  rules. 

(a)  The  projisions  of  this  subpart 
apply  to  reciprocal  compensation  for 
transport  and  termination  of  local 
telecommunications  traffic  between 
LECs  and  other  telecommunications 
carriers. 

(b)  Local  telecommunications  traffic. 
For  purposes  of  this  subpart,  local 
telecommunications  traffic  means: 

(1)  Telecommunications  traffic 
between  a  LEC  and  a 
telecommunications  carrier  other  than  a 
CMRS  provider  that  originates  and 
terminates  within  a  local  service  area 
established  by  the  state  commission;  or 

(2)  Telecommunications  traffic 
between  a  LEC  and  a  CMRS  provider 
that,  at  the  banning  of  the  call, 
originates  and  terminates  within  the 
same  Major  TVading  Area,  as  defined  in 
§  24.202(a)  of  this  chapter. 

(c)  Transport.  For -purposes  of  this 
subpart,  transport  is  the  transmission 
and  any  necefsary  tandem  switching  of 
local  telecomtnunications  traffic  subject 
to  section  251(b)(5)  of  the  Act  bom  the 
interconnection  point  between  the  two 
carriers  to  the  terminating  carrier's  end 
office  switch  that  directly  serves  the 
called  party,  ir  equivalent  facility 
provided  by  a  carrier  other  than  an 
incumbent  LHC. 

(d)  Termination.  For  purposes  of  this 
subpart,  termination  is  the  switching  of 
local  telecomtnunications  traffic  at  the 
terminating  carrier's  end  office  switch, 
or  equivalent  facility,  and  delivery  of 
such  traffic  tq  the  called  party's 
premises. 

(e)  Reciprocal  compensation.  For 
purposes  of  tfcis  subpart,  a  reciprocal 
compensatioil  arrangement  between  two 
carriers  is  one  in  which  each  of  the  two 
carriers  receives  compensation  from  the 
other  carrier  for  the  transport  and 
termination  on  each  carrier's  network 
facilities  of  Iqcal  teleconununications 
traffic  that  originates  on  the  network 
facilities  of  the  other  carrier. 

%  51 .703    Rac^Kocai  compensation 
obligation  of  gEC& 

(a)  Each  L^  shall  establish  reciprocal 
compensatiofi  arrangements  for 
transport  and  termination  of  local 
telecommunications  traffic  with  any 
requesting  telecommunications  carrier. 

(d)  a  LEC  $iay  not  assess  charges  on 
any  other  telecommunications  carrier 
for  local  telecommunications  traffic  that 
originates  on.  the  LECs  network. 


$51,705    Incumbent  LEGS' rales  for 
transport  and  termination. 

(a)  An  incumbent  LECs  rates  for 
transport  and  termination  of  local 
telecommunications  traffic  shall  be 
established,  at  the  election  of  the  state 
commission,  on  the  basis  of: 

(1)  llie  forward-looking  economic 
costs  of  such  offerings,  using  a  cost 
study  pursuant  to  §§  51.505  and  51.511; 

(2)  Default  proxies,  as  provided  in 
§51.707;  or 

(3)  A  bill-and-keep  arrangement,  as 
provided  in  §51.713. 

(b)  In  cases  where  both  carriers  in  a 
reciprocal  compensation  arrangement 
are  incumbent  LECs,  state  commissions 
shall  establish  the  rates  of  the  smaller 
carrier  on  the  basis  of  the  larger  carrier's 
forward-looking  costs,  pursuant  to 
§51.711. 

§  51 .707    Default  proxies  for  Incumbent 
LECs'  transport  and  termination  rates. 

(a)  A  state  commission  may  determine 
that  the  cost  information  available  to  it 
vsrith  respect  to  transport  and 
termination  of  local  telecommimications 
traffic  does  not  support  the  adoption  of 
a  rate  or  rates  for  an  incumbent  LEC  that 
are  consistent  with  the  requirements  of 
§§  51.505  and  51.511.  In  that  event,  the 
state  commission  may  establish  rates  for 
transport  and  termination  of  local 
telecommunications  traffic,  or  for 
specific  components  included  therein, 
that  are  consistent  with  the  proxies 
specified  in  this  section,  provided  that: 

(1)  Any  rate  established  through  use 
of  such  proxies  is  superseded  once  that 
state  commission  establishes  rates  for 
transport  and  termination  pursuant  to 
§§  51.705(a)(1)  or  51.705(a)(3);  and 

(2)  The  state  commission  sets  forth  in 
vnriting  a  reasonable  basis  for  its 
selection  of  a  particular  proxy  for 
transport  and  termination  of  local 
telecommunications  traffic,  or  for 
specific  components  included  within 
transport  and  termination. 

(b)  If  a  state  commission  establishes 
rates  for  transport  and  termination  of 
local  teleconununications  traffic  on  the 
basis  of  default  proxies,  such  rates  must 
meet  the  following  requirements: 

(1)  Termination.  The  incumbent  LECs 
rates  for  the  termination  of  local 
teleconmiimications  traffic  shall  be  no 
greater  than  0.4  cents  ($0,004)  per 
minute,  and  no  less  than  0.2  cents 
($0,002)  per  minute,  except  that,  if  a 
state  commission  has,  before  August  8, 
1996,  established  a  rate  less  than  or 
equal  to  0.5  cents  ($0,005)  per  minute 
for  such  calls,  that  rate  may  be  retained 
pending  completion  of  a  forward- 
looking  economic  cost  study. 

(2)  Transport.  The  incumbent  LECs 
rates  for  the  transport  of  local 


telecommunications  traffic,  under  this 
section,  shall  comply  with  the  proxies 
described  in  §  51.513(d)  (3).  (4).  and  (5) 
that  apply  to  the  analogous  unbundled 
network  elements  used  in  transporting  a  * 
call  to  the  end  office  that  serves  the 
called  party. 

i  51.700    Rate  structure  for  transport  and 
termination. 

(a)  In  state  proceedings,  a  state 
commission  shall  establish  rates  for  the 
transport  and  termination  of  local 
telecommunications  traffic  that  are 
structured  consistently  with  the  manner 
that  carriers  incur  those  costs,  and 
consistently  with  the  principles  in 
§§51.507  and  51.509. 

(b)  The  rate  of  a  carrier  providing 
transmission  facilities  dedicated  to  the 
transmission  of  traffic  between  two 
carriers'  networks  shall  recover  only  the 
costs  of  the  proportion  of  that  trunk 
capacity  used  by  an  interconnecting 
carrier  to  send  traffic  that  will  terminate 
on  the  providing  carrier's  network.  Such 
proportions  may  be  measured  during 
peak  periods. 

$51,711    Symmetrical  reciprocal 
compensation. 

(a)  Rates  for  transport  and  termination 
of  local  telecommunications  traffic  shall 
be  symmetrical,  except  as  provided  in 
paragraphs  (b)  and  (c)  of  this  section. 

(1)  For  purposes  of  this  subpart, 
symmetrical  rates  are  rates  that  a  carrier 
other  than  an  incumbent  LEC  assesses 
upon  an  incumbent  LEC  for  transport 
and  termination  of  local 
telecommunications  traffic  equal  to 
those  that  the  incumbent  LEC  assesses 
upon  the  other  carrier  for  the  same 
services. 

(2)  In  cases  where  both  parties  are 
incumbent  LECs,  or  neither  party  is  an 
incumbent  LEC,  a  state  commission 
shall  establish  the  symmetrical  rates  for 
transport  and  termination  based  on  the 
larger  carrier's  forward-looking  costs. 

(3)  Where  the  switch  of  a  carrier  other 
than  an  incumbent  LEC  serves  a 
geographic  area  comparable  to  the  area 
served  by  the  inciunbent  LECs  tandem 
switch,  the  appropriate  rate  for  the 
carrier  other  than  an  incumbent  LEC  is 
the  inciunbent  LECs  tandem 
interconnection  rate. 

(b)  A  state  commission  may  establish 
asymmetrical  rates  for  transport  and 
termination  of  local  telecommunications 
traffic  only  if  the  carrier  other  than  the 
incumbent  LEC  (or  the  smaller  of  two 
incumbent  LECs)  proves  to  the  state 
commission  on  the  basis  of  a  cost  study 
using  the  forward-looking  economic 
cost  based  pricing  methodology 
described  in  §§  51.505  and  51.511,  that 
the  forward-looking  costs  for  a  network 
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efficiently  configured  and  operated  by 
the  carrier  other  than  the  incumbent 
LEC  (or  the  smaller  of  two  incumbent 
LECs),  exceed  the  costs  incurred  by  the 
incumbent  LEC  (or  the  larger  incumbent 
LEC),  and.  consequently,  that  such  that 
a  higher  rate  is  jusUfied. 

(c)  Pending  further  proceedings  before 
the  Commission,  a  state  commission 
shall  establish  the  rates  that  licensees  in 
the  Paging  and  Radiotelephone  Service 
(defined  in  part  22,  subpart  E  of  this 
chapter),  Narrowband  Personal 
Communications  Services  (defined  in 
part  24.  subpart  D  of  this  chapter),  and 
Paging  Operations  in  the  Private  Land 
Mobile  Radio  Services  (defined  in  part 
90.  subpart  P  of  this  chapter)  may  assess 
upon  other  carriers  for  the  transport  and 
termination  of  local  telecommunications 
traffic  based  on  the  forward-looking 
costs  that  such  licensees  incur  in 
providing  such  services,  pursuant  to 
§§51.505  and  51.511.  Such  licensees' 
rates  shall  not  be  set  based  on  the 
default  proxies  described  in  §  51.707. 

§  51 .71 3    BHI-and-keap  arrangements  for 
reciprocal  compensation. 

(a)  For  purposes  of  this  subpart,  bill- 
and-keep  arrangements  are  those  in 
which  neither  of  the  two 
interconnecting  carriers  charges  the 
other  for  the  termination  of  local 
telecommunications  traffic  that 
originates  on  the  other  carrier's  network. 

(b)  A  state  commission  may  impose 
bill-and-keep  arrangements  if  the  state 
commission  determines  that  the  amount 
of  local  telecommunications  traffic  from 
one  network  to  the  other  is  roughly 
balanced  with  the  amount  of  local 
telecommimications  traffic  flowing  in 
the  opposite  direction,  and  is  expected 
to  remain  so,  and  no  showing  has  been 
made  pursuant  to  §  51.711(b). 

(c)  Nothing  in  this  section  precludes 
a  state  commission  from  presuming  that 
the  amount  of  local  telecommimications 
traffic  from  one  network  to  the  other  is 
roughly  balanced  with  the  amount  of 
local  telecommunications  traffic  flowing 
in  the  opposite  direction  and  is 
expected  to  remain  so,  unless  a  party 
rebuts  such  a  presumption. 

§51.715    Interim  transport  and  tenninalion 
pricing. 

(a)  Upon  request  from  a 
telecommunications  carrier  without  an 
existing  interconnection  arrangement 
with  an  incumbent  LEC,  the  incumbent 
LEC  shall  provide  transport  and 
termination  of  local  telecommunications 
traffic  immediately  under  an  interim 
arrangement,  pending  resolution  of 
negotiation  or  arbitration  regarding 
transport  and  termination  rates  and 
approval  of  such  rates  by  a  state 


commission  under  sections  251  cmd  252 
of  the  Act. 

(1)  This  requirement  shall  not  apply 
when  the  requesting  carrier  has  an 
existing  interconnection  arrangement 
that  provides  for  the  transport  and 
termination  of  local  telecommunications 
traffic  by  the  incumbent  LEC. 

(2)  A  telecommunications  carrier  may 
take  advantage  of  such  an  interim 
arrangement  only  after  it  has  requested 
negotiation  with  the  inciunbent  LEC 
pursuant  to  §51.301. 

(bj  Upon  receipt  of  a  request  as 
described  in  paragraph  (a)  of  this 
section,  an  incumbent  LEC  must, 
without  imreasonable  delay,  establish 
an  interim  arrangement  for  transport 
and  termination  of  local 
telecommunications  traffic  at 
symmetrical  rates. 

(1)  In  a  state  in  which  the  state 
commission  has  established  transport 
and  termination  rates  based  on  forward- 
looking  economic  cost  studies,  an 
incumbent  LEC  shall  use  these  state- 
determined  rates  as  interim  transport 
and  termination  rates. 

(2)  ]n  a  state  in  which  the  state 
conunission  has  established  transport 
and  termination  rates  consistent  with 
the  default  price  ranges  and  ceilings 
described  in  §  51.707,  an  inciunbent 
LEC  shall  use  these  state-determined 
rates  as  interim  rates. 

(3)  In  a  state  in  which  the  state 
commission  has  neither  established 
transport  and  termination  rates  based  on 
forward-looking  economic  cost  studies 
nor  established  transport  and 
termination  rates  consistent  with  the 
default  price  ranges  described  in 

§  51.707.  an  incumbent  LEC  shall  set 
interim  transport  and  termination  rates 
at  the  default  ceilings  for  end-office 
switching  (0.4  cents  per  minute  of  use), 
tandem  switching  (0.15  cents  per 
minute  of  use),  and  transport  (as 
described  in  i51.707(b)(2)). 

(c)  An  interim  arrangement  shall 
cease  to  be  in  effect  when  one  of  the 
following  occurs  with  respect  to  rates 
for  transport  and  termination  of  local 
telecommunications  traffic  subject  to 
the  interim  arrangement: 

(1)  A  voluntary  agreement  has  been 
negotiated  and  approved  by  a  state 
commission; 

(2)  An  agreement  has  been  arbitrated 
and  approved  by  a  state  commission;  or 

(3)  The  period  for  requesting 
arbitration  has  passed  with  no  such 
request. 

(d)  If  the  rates  for  transport  and 
termination  of  local  telecommunications 
traffic  in  an  interim  arrangement  differ 
fit)m  the  rates  established  by  a  state 
commission  pursuant  to  §  51.705,  the 
state  commission  shall  require  carriers 


to  make  adjustments  to  past 
compensation.  Such  adjustments  to  p>ast 
compensation  shall  allow  each  carrier  to 
receive  the  level  of  compensation  it 
would  have  received  had  the  rates  in  the 
interim  arrangement  equalled  the  rates 
later  established  by  the  state 
commission  pursuant  to  §  51.705. 

§  51 .71 7    Renegotiation  of  existing  non* 
reciprocal  arrangements. 

(a)  Any  CMRS  provider  that  operates 
under  an  arrangement  with  an 
incumbent  LEC  that  was  established 
before  August  8. 1996  and  that  provides 
for  non-reciprocal  compensation  for 
transport  and  termination  of  local 
telecommunications  traffic  is  entitled  to 
renegotiate  these  arrangements  with  no 
termination  liability  or  other  contract 
penalties. 

(b)  From  the  date  that  a  CMRS 
provider  makes  a  request  under 
paragraph  (a)  of  this  section  until  a  new 
agreement  has  been  either  arbitrated  or 
negotiated  and  has  been  approved  by  a 
state  commission,  the  CMRS  provider 
shall  be  entitled  to  assess  upon  the 
incumbent  LEC  the  same  rates  for  the 
transport  and  termination  of  local 
telecommunications  traffic  that  the 
incumbent  LEC  assesses  upon  the  CMRS 
provider  pursuant  to  the  pre-existing 
arrangement. 

Subpart  I — Procedures  for 
Implementation  of  Section  252  of  the 
Act 

§51.801  Commission  acUon  upon  a  state 
commission's  failure  to  act  to  carry  out  Its 
responsibility  under  section  252  of  the  Act 

(a)  If  a  state  commission  fails  to  act  to 
carry  out  its  responsibility  under  section 
252  of  the  Act  in  any  proceeding  or 
other  matter  under  section  252  of  the 
Act.  the  Commission  shall  issue  an 
order  preempting  the  state  conunission's 
jurisdiction  of  that  proceeding  or  matter 
within  90  days  after  being  notified  (or 
taking  notice)  of  such  failure,  and  shall 
assume  the  responsibility  of  the  state 
commission  under  section  252  of  the 
Act  with  respect  to  the  proceeding  or 
matter  and  shall  act  for  the  state 
commission. 

(b)  For  purposes  of  this  part,  a  state 
commission  fails  to  act  if  the  state 
commission  fails  to  respond,  within  a 
reasonable  time,  to  a  request  for 
mediation,  as  provided  for  in  section 
252(a)(2)  of  the  Act,  or  for  a  request  for 
arbitration,  as  provided  for  in  section 
252(b)  of  the  Act,  or  fails  to  complete  an 
arbitration  within  the  time  limits 
established  in  section  252(b)(4)(C)  of  the 
Act. 

(c)  A  state  shall  not  be  deemed  to 
have  failed  to  act  for  purposes  of  section 
252(e)(5)  of  the  Act  if  an  agreement  is 
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deemed  approved  under  section 
252(e)(4)  of  the  Act. 

§  51 .803    Prooedures  for  Commission 
notification  of  e  state  commission's  failure 
to  act 

(a)  Any  party  seeking  preemption  of  a 
state  commission's  jurisdiction,  based 
on  the  state  commission's  failure  to  act. 
shall  notify  tlte  Commission  in 
accordance  With  following  procedures: 

(1)  Such  pWty  shall  file  with  the 
Secretary  of  t|ie  Commission  a  petition, 
supported  by  an  affidavit,  that  states 
with  specificity  the  basis  for  the  f)etition 
and  any  infortnation  that  supports  the 
claim  that  tha  state  has  failed  to  act. 
including,  but  not  limited  to,  the 
applicable  provisions  of  the  Act  and  the 
factual  circuitistances  supporting  a 
finding  that  tlie  state  commission  has 
failed  to  act;  ' 

(2)  Such  party  shall  ensure  that  the 
state  commis$ion  and  the  other  parties 
to  the  proceeding  or  matter  for  which 
preemption  it  sought  are  served  with 
the  petition  required  in  paragraph  (a)(1) 
of  this  section  on  the  same  date  that  the 
petitioning  p^rty  serves  the  petition  on 
the  Commission;  and 

(3)  Within  fifteen  days  from  the  date 
of  service  of  the  petition  required  in 
paragraph  (a)ll)  of  this  section,  the 
applicable  st^te  commission  and  parties 
to  the  proceeding  may  file  with  the 
Commission  b  response  to  the  petition. 

(b)  The  party  seeking  preemption 
must  prove  tljat  the  state  has  failed  to 
act  to  carry  oiit  its  responsibilities  under 
section  252  of  the  Act. 

(c)  The  Coi^imission,  pursuant  to 
section  252(^(5)  of  the  Act,  may  take 
notice  upon  ^s  own  motion  that  a  state 
commission  ias  failed  to  act.  In  such  a 
case,  the  Commission  shall  issue  a 
public  notice!  that  the  Commission  has 
taken  notice  of  a  state  commission's 
failure  to  act  J  The  applicable  state 
commission  Jnd  the  parties  to  a 
proceeding  ot  matter  in  which  the 
Commission  lias  taken  notice  of  the 
state  commission's  failure  to  act  may 
file,  within  fifteen  days  of  the  issuance 
of  the  public  kiotice,  comments  on 
whether  the  (Commission  is  required  to 
assume  the  rfsponsibility  of  the  state 
commission  under  section  252  of  the 
Act  with  respect  to  the  proceeding  or 
matter. 

(d)  The  Coinmission  shall  issue  an 
order  determining  whether  it  is  required 
to  preempt  the  state  commission's 
jurisdiction  of  a  proceeding  or  matter 
within  90  days  after  being  notified 
under  paragraph  (a)  of  this  section  or 
taking  notice  under  paragraph  (c)  of  this 
section  of  a  s^ate  commission's  failure  to 
carry  out  its  ^ponsibilities  under 
section  252  qf  the  Act. 


§51.806    The  Commission's  authority  over 
proceedings  and  matters. 

(a)  If  the  Commission  assumes 
responsibility  for  a  proceeding  or  matter 
pursuant  to  section  252(e)(5)  of  the  Act. 
the  Commission  shall  retain  jurisdiction 
over  such  proceeding  or  matter.  At  a 
minimum,  the  Commission  shall 
approve  or  reject  any  interconnection 
agreement  adopted  by  negotiation, 
mediation  or  arbitration  for  which  the 
Commission,  piu^uant  to  section 
252(e)(5)  of  the  Act,  has  assumed  the 
state's  commission's  responsibilities. 

(b)  Agreements  reached  pursuant  to 
mediation  or  arbitration  by  the 
Commission  pursuant  to  section 
252(e)(5)  of  the  Act  are  not  required  to 
be  submitted  to  the  state  commission  for 
approval  or  rejection. 

§51.807    Artiitration  and  mediation  of 
agreements  by  ttie  Commission  pursuant  to 
section  252(e)(5)  of  the  Act 

(a)  The  rules  established  in  this    -  * :    - 
section  shall  apply  only  to  instances  in 
which  the  Commission  assumes 
jurisdiction  under  section  252(e)(5)  of 
the  Act. 

(b)  When  the  Commission  assimies 
responsibility  for  a  proceeding  or  matter 
pursuant  to  section  252(e)(5)  of  the  Act, 
it  shall  not  be  bound  by  state  laws  and 
standards  that  would  have  applied  to 
the  state  commission  in  such 
proceeding  or  matter. 

(c)  In  resolving,  by  arbitration  under  . 
section  252(b)  of  the  Act,  any  open 
issues  and  in  imposing  conditions  upon 
the  parties  to  the  agreement,  the 
Commission  shall: 

(1)  Ensure  that  such  resolution  and 
conditions  meet  the  requirements  of 
section  251  of  the  Act,  including  the 
rules  prescribed  by  the  Commission 
pursuant  to  that  section; 

(2)  Establish  any  rates  for 
interconnection,  services,  or  network 
elements  according  to  section  252(d)  of 
the  Act,  including  the  rules  prescribed 
by  the  Commission  pursuant  to  that 
section:  and 

(3)  Provide  a  schedule  for 
implementation  of  the  terms  and 
conditions  by  the  parties  to  the 
agreement. 

(d)  An  arbitrator,  acting  pursuant  to 
the  Commission's  authority  under 
section  252(e)(5)  of  the  Act,  shall  use 
final  offer  arbitration,  except  as 
otherwise  provided  in  this  section: 

(1)  At  the  discretion  of  the  arbitrator, 
final  offer  arbitration  may  take  the  form 
of  either  entire  package  final  offer 
arbitration  or  issue-by-issue  final  offer 
arbitration. 

(2)  Negotiations  among  the  parties 
may  continue,  with  or  without  the 
assistance  of  the  art>itrator,  after  final 


arbitration  offers  are  submitted.  Parties 
may  submit  subsequent  final  offers 
following  such  negotiations. 

(3)  To  provide  an  opportunity  for  final 
post-offer  negotiations,  the  arbitrator 
will  not  issue  a  decision  for  at  least 
fifteen  days  after  submission  to  the 
arbitrator  of  the  final  offers  by  the 
parties. 

(e)  Final  offers  submitted  by  the 
parties  to  the  arbitrator  shall  be 
consistent  with  section  251  of  the  Act, 
including  the  rules  prescribed  by  the 
Commission  pursuant  to  that  section. 

(f)  Each  final  offer  shall: 

(1)  Meet  the  requirements  of  section 
251.  including  the  rules  prescribed  by 
the  Commission  pursuant  to  that 
section; 

(2)  Establish  rates  for  interconnection, 
services,  or  access  to  unbundled 
network  elements  according  to  section 
252(d)  of  the  Act.  including  the  rules 
prescribed  by  the  Commission  pursuant 
to  that  section;  and 

(3)  Provide  a  schedule  for 
implementation  of  the  terms  and 
conditions  by  the  parties  to  the 
agreement.  If  a  final  offer  submitted  by 
one  or  more  parties  fails  to  comply  with 
the  requirements  of  this  section,  the 
arbitrator  has  discretion  to  take  steps 
designed  to  result  in  an  arbitrated 
agreement  that  satisfies  the 
requirements  of  section  252(c)  of  the 
Act,  including  requiring  parties  to 
submit  new  final  offers  within  a  time 
fiame  specified  by  the  arbitrator,  or 
adopting  a  result  not  submitted  by  any 
party  that  is  consistent  with  the 
requirements  of  section  252(c)  of  the 
Act,  and  the  rules  prescribed  by  the 
Commission  pursuant  to  that  section. 

(g)  Participation  in  the  arbitration 
proceeding  will  be  limited  to  the 
requesting  telecommunications  carrier     - 
and  the  incumbent  LEC,  except  that  the 
Commission  will  consider  requests  by 
third  parties  to  file  written  pleadings. 

(h)  Absent  mutual  consent  of  the 
parties  to  change  any  terms  and 
conditions  adopted  by  the  arbitrator,  the 
decision  of  the  arbitrator  shall  be 
binding  on  the  parties. 

§  51 .809    Availability  of  provisions  of 
agreements  to  other  telecommunications 
carriers  under  section  252(1)  of  the  Act 

(a)  An  incumbent  LEC  shall  make 
available  without  unreasonable  delay  to 
any  requesting  telecommunications 
carrier  any  individual  interconnection, 
service,  or  network  element 
arrangement  contained  in  any 
agreement  to  which  it  is  a  party  that  is 
approved  by  a  state  commission 
pursuant  to  section  252  of  the  Act,  upon 
the  same  rates,  terms,  and  conditions  as 
those  provided  in  the  agreement.  An 
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incumbent  LEC  may  not  limit  the 
availability  of  any  individual 
interconnection,  service,  or  networi^ 
element  only  to  those  requesting  carriers 
serving  a  comparable  class  of 
subscribers  or  providing  the  same 
service  [i.e.,  local,  access,  or 
interexdiange)  as  the  original  party  to 
the  agreement. 

(b)  The  obligations  of  paragraph  (a)  of 
this  section  shall  not  apply  where  the 
incimibent  LEC  proves  to  the  state 
commission  that: 

(1)  The  costs  of  providing  a  particular 
interconnection,  service,  or  element  to 
the  requesting  telecommunications 
carrier  are  greater  than  the  costs  of 
providing  it  to  the  telecommunications 
carridlr  that  originally  negotiated  the 
agreement,  or 

(2)  The  provision  of  a  particiUar 
interconnection,  service,  or  element  to 
the  requesting  carrier  is  not  technically 
feasible. 

(c)  Indivldiial  intercoimection, 
service,  or  network  element 
arrangements  shall  remain  available  for 
use  by  telecommimications  carriers 
pursuant  to  this  section  for  a  reasonable 
period  of  time  after  the  approved 
agreement  is  available  for  public 
inspection  under  section  252(f)  of  the 
Act. 

PARI  90— PRIVATE  LAND  MOBILE 
RADIO  SERVICES 

11.  The  authority  citation  for  Pari  90 
is  revised  to  read  as  follows: 

Authority:  Sees.  4,  251-2.  303,  309,  and 
332.  48  Stat.  1066. 1082.  as  amended;  47 
U.S.C  154,  251-2,  303.  309  and  332,  unless 
other%me  noted. 

12.  Section  90.5  is  amended  by 
redesignating  paragraphs  (k)  and  (1)  as 
paragraphs  (1)  and  (m).  and  adding  new 
paragraph  (k)  to  read  as  follows: 

§  90.5    Other  applicable  ml*  parts. 

•  •        *        •        * 

(k)  Part  51  contains  rules  relating  to 
interconnection. 

•  *        •      .  •        * 

This  Attachment  A  will  not  be 
published  in  the  Code  of  Federal 
Regulations 
Attachment  A 
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America's  Carriers  Telecommunication 

Association  (ACTA) 
Ameritech 
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Association  (CompTel) 
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Consumers  Union  (CFA/CU) 
Consumer  Project  on  Technology  on 

Interconnection  ft  Unbundling  (Consiuner 

Project] 
Continental  Cablevision,  Inc.  (Continental) 
Cox  Communications,  Inc.  (Cox) 
Defense,  Secretary  of 
DeSoto  County,  Mississippi  Economic 

Development  Council 
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Commission  (District  of  Columbia 
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Excel  Telecommunications,  Inc.  (Excel) 
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Intelcom  Group  (U.S.A.).  Inc.  (Intelcom) 
Intermedia  Communications.  Inc. 

(Intermedia) 
International  Conununications  Association 

(Intl.  Comm.  Ass'n] 
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Kentucky  Piiblic  Service  Comiaission 

(Kentucky  Commission) 
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LCI  Intemalional  Telecom  Corp.  (LCO 
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Commission) 
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(Minnesota  Commission) 
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Staff  (North  Carolina  Commission  Staff) 
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(North  Dakota  Commission) 
Northern  Telecom,  Inc.  (Nortel) 
NYNBX  Telephone  Companies  (NYNEX) 
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Commission) 
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Consumers'  Counsel) 
Oklahoma  Corporation  Commission 

(Oklahoma  Commission) 
Om"«point  Corporation  (Omnipoint) 
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Association  (PCIA) 
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Puerto  Rico  Telephone  Company  (Puerto 

Rico  Tel.) 
Roseville  Telephone  Company  (Roseville 

Tel.) 
Rural  Telephone  Coalition  (Rural  Tel. 
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Service  Commission,  State  of  New 
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State  of  New  Mexico  State  Corporation 

Commission,  State  of  Utah  Public  Service 

Commission  and  Division  of  Public 

Utilities,  State  of  Vermont  Department  of 

Public  Service  and  Public  Service  Board, 

and  Public  Utilities  Commission  of  South 

Dakota  (Maine  Commission,  et  al.) 
TCA.  Inc.  (TCA) 

TDS  Telecommunications  Corporation  (TDS) 
Telecommunication  Industries  Analysis 

Project 
Telecommunications  Carriers  for 

Competition  (TCC) 
Tele-Communications,  Inc.  (TCI) 
Teleconmiunications  Industry  Association 

(TIA) 
Teleconmiunications  Ratepayers  Association 

for  Cost-Based  and  Equitable  Rates 

(TRACER) 
Telecommunications  Resellers  Association 

(Teleconmi.  Resellers  Ass'n) 
Telefonica  Large  Distancia  de  Puerto  Rico. 

Inc.  (TLD) 
Teleport  Conununications  Group,  Inc. 

(Teleport) 
Texas  Office  of  Public  Utility  Counsel  (Texas 

Public  Utility  Counsel) 
Texas,  Public  Utilities  Conunission  (Texas 

Conmiission) 
Texas  Statewide  Telephone  Cooperative,  Inc. 
Texas  Telephone  Association  (Texas  Tel. 

Ass'n) 
Time  Warner  Communications  Holdings,  Inc 

(Time  Warner) 
Unicom,  Inc.  (Unicom) 
United  Calling  Network,  Inc.  (United  Calling 

Network) 
United  Cerebral  Palsy  Association 
United  States  Telephone  Association  (USTA) 
USTN  Services,  Inc.  (USTN) 
U.S.  Network  Corporation  (U.S.  Network) 
U  S  West,  Inc.  (U  S  West) 
Utah  Division  of  Public  Utilities 
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Vanguard  Cellular  Systems,  Inc.  (Vanguard) 
Vartec  Telecom,  Inc.,  Transtel,  Telephone 
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(Virginia  Commission  Staff) 
Washington  Independent  Telephone 
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Commission  (Washington  Conunission) 
Western  Alliance 
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Anchorage  Telephone  Utility  (ATU) 
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Cellular  Resellers  Association  (Cellular 

Resellers) 
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Association  (CTIA) 
Celpage,  Inc.  (Celpage) 
Centennial  Cellular  Corporation  (Centennial) 
Century  Cellunet,  Inc.  (Century  Cellunet) 
Cincinnati  Bell 
CMT  Partners  (CMT) 
Comcast  Corporation  (Comcast) 
Competitive  Telecommunications 

Association  (CompTel) 
Concord  Telephone  Company  (Concord) 
Connecticut  Department  of  Public  Utility 

(Connecticut) 
Cox  Enterprises,  Inc.  (Cox) 
Florida  Cellular  RSA  LP.  (Florida  Cellular) 
Frontier  Corporation  (Frontier) 
GO  Conununications  Corp.  (GO) 
General  Services  Administration  (GSA) 
GTE  Services  CorporaUon  (GTE) 
GVNW  Inc..  Management  (GVNW) 
Hart  Engineers  and  2l8t  Century  Telesis,  Inc. 

(Hart  Engineers) 
Home  Telephone  Company,  Inc.  (HomeTel) 
ICO  Global  Communications  (ICO) 
Illinois  Commerce  Commission  (Illinois) 
Illinois  Independent  Telephone  Association 

(Illinois  Ind.  Tel.  Assoc.) 
Illinois  Telephone  Association  (Illinois 

Telephone  Assoc.) 
]ohn  Staurulakis,  Inc.  (JSI) 
LDDS  WorldCom  (LDDS  WorldCom) 
MCI  Telecommunications  Corp.  (MCI) 
MFS  Communications  Company,  Inc.  (MFS) 
Mercury  Cellular  &  Paging  (Mercury) 
Mountain  Solutions 
National  Association  of  Regulatory  Utility 
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National  Telephone  Cooperative  Association 
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New  York  State  Department  of  Public  Service 
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Nextel  Communications,  Inc.  (Nextel) 
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NYNEX  Telephone  Companies  (NYNEX) 
Public  Utilities  Commission  of  Ohio  (Ohio) 
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Pacific  Bell,  Pacific  Bell  Mobile  Services, 

Nevada  Bell  (Pacific  Bell) 


Paging  Network,  Inc.  (PageNet) 
Personal  Communications  Industry 

Association  (PCIA) 
Point  Communications  Company  (Point) 
Poka  Lambro  Telephone  Cooperative  (Poka 

Lambro) 
Puerto  Rico  Telephone  Company  (PRTC) 
Rural  Cellular  Association  (RCA) 
Rural  Cellular  Corporation  (RCC) 
SBC  Communications,  Inc.  (SBC) 
Smithville  Telephone  Company  (Smithville) 
Southeast  Telephone  Company  (Southeast 

Telephone) 
Sprint  Corporation  (Sprint) 
Sprint  Spectrum  and  American  Personal 

Communications  (Sprint/APC) 
Telecommunications  Resellers  Association 
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Teleport  Communications  Group  (Teleport) 
Time  Warner  Communications  Holdings,  Inc. 

(Time  Warner) 
Telecommunications  Ratepayers  Association 

for  Cost-Based  and  Equitable  Rates 

(TRACER) 
Union  Telephone  Company  (Union) 
United  States  Telephone  Association  (USTA) 
US  West,  Inc.  (US  West) 
Vanguard  Cellular  Systems,  Inc.  (Vanguard) 
Western  Radio  Services  Co.,  Inc.  (Western) 
Western  Wireless  Corporation  (Western 

Wireless) 
Westlink  Company  (Westlink) 
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Atlantic) 
BellSouth  Corporation  (BellSouth) 
Cincinnati  Bell  Telephone  (Cincinnati  Bell) 
Ericsson  Corporation  (Ericsson) 
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GTE  Service  Corporation  (GTE) 
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America  (ITAA) 
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BellSouth,  GTE,  Lincohi,  Pacific  Bell, 

Rochester,  SNET,  and  US  WEST) 
MCI  Teleconununications  Corporation  (MQ) 
National  Communications  System  (NCS) 
Nextel  Communications,  Inc.  (Nextel) 
North  American  Telecommunications 
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Northern  Telecom  Inc.  (Northern  Telecom) 
NYNEX  Telephone  Companies  (NYNEX) 
Pacific  Bell  and  Nevada  Bell  (Pacific  Bell) 
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Sprint 
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United  States  Telephone  Association  (USTA) 
US  WEST  Communications,  Inc.  (US  WEST) 

This  Attachment  B  will  not  be 
published  in  the  Code  of  Federal 
Regulations. 
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15.94 
19.86 
16.70 
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STATE  JUSTICE  INSTITUTE 
Grant  Guideline 

agency:  State  Justice  Institute. 
ACTION:  Proposed  Grant  Guideline. 


SUMMARY:  This  JGuideline  sets  forth  the 
administrative,  programmatic,  and 
financial  requiiJBments  attendant  to 
Fiscal  Year  199(7  State  Justice  Institute 
grants,  cooperative  agreements,  and 
contracts. 

dates:  The  Inslktute  invites  public 
comment  on  thfe  Guideline  until 
September  30.  i996. 

ADDRESSES:  Comments  should  be  sent  to 
the  State  Justici  histitute,  1650  King  St. 
(Suite  600),  AMxandria.  VA  22314. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  I.  Tevelin,  Executive  Director,  or 
Richard  Van  ojizend,  Deputy  Director, 
State  Justice  Institute,  1650  King  St. 
(Suite  600),  Alexandria,  VA  22314,  (703) 
684-6100. 

SUPPt-BHENTARY  INFORMATION:  Pursuant 
to  the  State  Justice  Institute  Act  of  1984, 
42  U.S.C.  1070i,  et  seq.,  as  amended, 
the  Institute  is  authorized  to  award 
grants,  cooperajlive  agreements,  and 
contracts  to  State  and  local  courts, 
nonprofit  orgai  izations,  and  others  for 
the  purpose  of  mproving  the  quality  of 
justice  in  the  S  ate  courts  of  the  United 
States. 

Status  of  FY  li  97  Appropriations 

At  the  time  qf  publication,  the  status 
of  SJI's  fiscal  yfear  1997  Congressional 
appropriation  is  uncertain.  The  House 
of  Representatives  voted  no  new 
appropriations]  for  the  Institute  in  FY 
1997,  beUevin^  that  carryover  funds  and 
funds  anticipated  from  interagency 
agreements  would  suffice  to  support  the 
Institute's  operations  in  FY  1997.  The 
Senate  Appropriations  Committee 
approved  a  $li  million  appropriation 
for  the  Institutt  in  FY  1997.  A 
conference  on  the  House  and  Senate 
bills  is  anticipated  in  September.  The 
grant  program  proposed  in  this 
Guideline  andfthe  funding  targets  noted 
for  specific  programs  are  contingent  on 
the  availability  of  about  $10  milHon  to 
^pport  the  Institute  and  its  programs  in 
FY  1997.  Publication  of  the  Final  Grant 
Guideline  is  scheduled  for 
approximately  October  11, 1996. 

In  addition.  p)ngress  is  currently 
considering  le^slation  reauthorizing  the 
Institute.  If  th^  bill  is  enacted  into  law 
during  this  se^ion  of  Congress,  the 
Final  Guidelide  will  incorporate  any 
relevant  chan;  es  that  affect  the 
administratioi  or  scope  of  the  grant 
program. 


Types  of  Grants  Available  and  Funding 
Schedules 

The  SJI  grant  program  is  designed  to 
be  responsive  to  the  most  important 
needs  of  the  State  courts.  To  meet  the 
full  range  of  the  courts'  diverse  needs, 
the  Institute  offers  five  different 
categories  of  grants.  The  tjrpes  of  grants 
available  in  FY  1997  and  the  funding 
cycles  for  each  program  are  provided 
below: 

Project  Grants 

These  grants  are  awarded  to  support 
innovative  education,  research, 
demonstration,  and  technical  assistance 
projects  that  can  improve  the 
administration  of  justice  in  State  courts 
nationwide.  Except  for  "Single 
Jurisdiction"  grants  awarded  under 
section  n.C.l.  (see  below),  project  grants 
are  intended  to  support  innovative 
projects  of  national  significance.  As 
provided  in  section  V.  of  the  Guideline, 
project  grants  may  ordinarily  hot  exceed 
$200,000  a  year;  however,  grants  in 
excess  of  $150,000  are  likely  to  be  rare, 
and  awarded  only  to  support  projects 
likely  to  have  a  significant  national 
impact. 

AppHcants  must  ordinarily  submit  a 
concept  paper  (see  section  VI.)  and  an 
application  (see  section  VII.)  in  order  to 
obtain  a  project  grant.  As  indicated  in 
Section  VI.C,  the  Board  may  make  an 
"accelerated"  grant  of  less  than  $40,000 
on  the  basis  of  the  concept  paper  alone 
when  the  need  for  the  project  is  clear 
and  Uttle  additional  information  about 
the  operation  of  the  project  would  be 
provided  in  an  application. 

The  FY  1997  mailing  deadline  for 
project  grant  concept  papers  is 
November  27, 1996.  Papers  must  be 
postmarked  or  bear  other  evidence  of 
submission  by  that  date.  The  Board  of 
Directors  will  meet  in  late  February, 
1997  to  invite  formal  applications  based 
on  the  most  promising  concept  papers. 
Apphcations  will  be  due  in  May  and 
awards  will  be  approved  by  the  Board 
in  July. 

Single  Jurisdiction  Project  Grants 

Section  D.C.  of  the  Guideline  allocates 
funds  for  two  types  of  "Single 
Jurisdiction"  grants. 

Section  n.Cl.  reserves  up  to  $300,000 
for  Projects  Addressing  a  Critical  Need 
of  a  Single  State  or  Local  Jurisdiction. 
To  receive  a  grant  under  this  program, 
an  applicant  must  demonstrate  that  (1) 
the  proposed  project  is  essential  to 
meeting  a  critical  need  of  the 
jurisdiction  and  (2)  the  need  cannet  be 
met  solely  with  State  and  local 
resources  within  the  foreseeable  future. 
Applicants  are  .encouraged  to  submit 


proposals  to  replicate  approaches  or 
programs  that  have  been  evaluated  as 
effective  under  an  SJI  grant. 
"Replication"  grants  are  limited  to  no 
more  than  $30,000  each.  Examples  of 
projects  that  could  be  replicated  are 
listed  in  Appendix  [IV]. 

Section  n.C.2.  reserves  up  to  $400,000 
for  Technical  Assistance  Grants.  Under 
this  program,  a  State  or  local  court  may 
receive  a  grant  of  up  to  $30,000  to 
engage  outside  experts  to  provide 
technical  assistance  to  diagnose, 
develop,  and  implement  a  response  to  a 
jurisdiction's  problems. 

Letters  of  application  for  a  Technical 
Assistance  grant  may  be  submitted  at 
any  time.  Applicants  submitting  letters 
between  June  18  and  September  30, 
1996  will  be  notified  of  the  Board's 
decision  by  December  9, 1996;  those 
submitting  letters  between  October  1, 

1996  and  January  10.  1997  will  be 
notified  by  March  28. 1997;  those 
submitting  letters  between  January  11. 

1997  and  March  14.  1997  will  be 
notified  by  May  27, 1997;  and  those 
submitting  letters  between  March  15, 
1997  and  June  13, 1997  will  be  notified 
by  August  31, 1997.  Subject  to  the 
availability  of  appropriations  in  FY 
1998,  appUcants  submitting  letters 
between  June  14  and  September  30, 
1997  will  be  notified  of  the  Board's 
decision  by  December  19, 1997. 

Curriculum  Adaptation  Grants 

A  grant  of  up  to  $20,000  may  be 
awarded  to  a  State  or  local  court  to 
replicate  or  modify  a  model  training 
program  developed  with  SJI  funds.  The 
Guideline  allocates  up  to  $175,000  for 
these  grants  in  FY  1997.  See  section 
n.B.2.b.ii. 

Letters  requesting  Curriculum 
Adaptation  grants  may  be  submitted  at 
any  time  during  the  fiscal  year. 
However,  in  order  to  permit  the  Institute 
sufficient  time  to  evaluate  these 
proposals,  letters  must  be  submitted  no 
later  than  90  days  before  the  projected 
date  of  the  training  program.  See  section 
n.B.2.b.ii.(c). 

Scholarships 

The  Guideline  allocates  up  to 
$200,000  of  FY  1997  funds  for 
scholarships  to  enable  judges  and  court 
managers  to  attend  out-of-State 
education  and  training  programs.  See 
section  II.B.2.b.iii. 

The  Guideline  establishes  four 
deadlines  for  scholarship  requests: 
October  1, 1996  for  training  programs 
beginning  between  January  1  and  March 
31, 1997;  January  7, 1997  for  programs 
beginning  between  April  1  and  July  1, 
1997;  April  1. 1997  for  programs 
begiiming  between  July  1  and 
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September  30, 1997;  and  July  1, 1997  for 
programs  beginning  between  October  1 
and  December  31, 1997. 

Renewal  Grants 

There  are  two  types  of  renewal  grants 
available  from  SJI:  Continuation  grants 
(see  sections  m.G.,  V.C.  and  D.,  and 
IX.A.)  and  On-going  support  grants  (see 
sections  III.H.,  V.C.  and  D.,  and  IX.B.). 
Continuation  grants  are  intended  to 
enhance  the  specific  program  or  service 
begun  during  the  initial  grant  period. 
On-going  support  grants  may  be 
awarded  for  up  to  a  three-year  period  to 
support  national-scope  projects  that 
provide  the  State  courts  with  critically 
needed  services,  programs,  or  products. 

The  Guideline  estaolishes  a  target  for 
renewal  grants  of  no  more  than  $2 
million,  approximately  25%  of  the  total 
amoimt  projected  to  be  available  for 
grants  in  FY  1997.  See  section  IX. 
Grantees  should  accordingly  be  aware 
that  the  award  of  a  grant  to  support  a 
project  does  not  constitute  a 
commitment  to  provide  either 
continuation  funding  or  on-going 
support. 

An  applicant  for  a  continuation  or  on- 
going support  grant  must  submit  a  letter 
notifying  the  Institute  of  its  intent  to 
seek  such  funding,  no  later  than  120 
days  before  the  end  of  the  current  grant 
period.  The  Institute  will  then  notify  the 
applicant  of  the  deadline  for  its  renewal 
grant  application.  See  section  IX. 

Special  Interest  Categories 

The  Guidehne  includes  10  Special 
Interest  categories,  i.e.,  those  project 
areas  that  the  Board  has  identified  as 
being  of  pellicular  importance  to  the 
State  courts  this  year.  The  selection  of 
these  categories  was  based  on  the  Board 
and  staffs  experience  and  observations 
over  the  past  year,  the  recommendations 
received  from  judges,  court  managers, 
lawyers,  members  of  the  public,  and 
other  groups  interested  in  the 
administration  of  justice,  and  the  issues 
identified  in  recent  years'  concept 
papers  and  applications. 

Section  II.B.  of  the  Proposed 
Guideline  includes  the  following 
Special  Interest  categories: 

Improving  Public  Confidence  in  the 
Courts; 

Education  and  Training  for  Judges 
and  Other  Key  Court  Personnel  (this 
category  includes  Curriculum 
Adaptation  grants  and  Scholarships  for 
Judges  and  Key  Court  Personnel); 

Dispute  Resolution  and  the  Courts; 

Application  of  Technology; 

Court  Management,  Financing,  and 
Planning; 

Resolution  of  Current  Evidentiary 
Issues; 


Substance  Abuse  and  the  Courts; 

Children  and  Families  in  Court; 

Improving  the  Court's  Response  to 
Domestic  Violence  and  Other 

Gender-Related  Crimes  of  Violence; 
and 

The  Relationship  Between  State  and 
Federal  Courts. 

Recommendations  to  Grant  Writers 

Over  the  past  10  years.  Institute  staff 
have  reviewed  approximately  3,000 
concept  papers  and  1,500  applications. 
On  the  basis  of  those  reviews,  inquiries 
from  applicants,  and  the  views  of  the 
Board,  the  Institute  offers  the  following 
recommendations  to  help  potential 
applicants  present  workable, 
understandable  proposals  that  can  meet 
the  funding  criteria  set  forth  in  this 
Guideline. 

The  Institute  suggests  that  applicants 
make  certain  that  they  address  the 
questions  and  issues  set  forth  below 
when  preparing  a  concept  paper  or 
application.  CONCEPT  PAPERS  AND 
APPUCATIONS  SHOULD.  HOWEVER, 
BE  PRESENTED  IN  THE  FORMATS 
SPECIFIED  IN  SECTIONS  VI.  AND  VH. 
OF  THE  GUIDELINE,  RESPECTIVELY. 

1.  What  is  the  subject  or  problem  you 
wish  to  address?  Describe  the  subject  or 
problem  and  how  it  affects  the  courts 
and  the  public.  Discuss  how  your 
approach  will  improve  the  situation  or 
advance  the  state  of  the  art  or 
knowledge,  and  explain  why  it  is  the 
most  appropriate  approach  to  take. 
When  statistics  or  research  findings  are 
cited  to  support  a  statement  or  position, 
the  source  of  the  citation  should  be 
referenced  in  a  footnote  or  a  reference 
list. 

2.  What  do  you  want  to  do?  Explain 
the  goal(s)  of  the  project  in  simple, 
straightforward  terms.  The  goals  should 
describe  the  intended  consequences  or 
expected  overall  effect  of  the  proposed 
project  (e.g.,  to  enable  judges  to 
sentence  drug-abusing  offenders  more 
effectively,  or  to  dispose  of  civil  cases 
within  24  months),  rather  than  the  tasks 
or  activities  to  be  conducted  (e.g.,  hold 
three  training  sessions,  or  install  a  new 
computer  system). 

To  the  greatest  extent  possible,  an 
applicant  should  avoid  a  specialized 
vocabulary  that  is  not  readily 
understood  by  the  general  public. 
Technical  jargon  does  not  enhance  a 
paper. 

3.  How  will  you  do  it?  Describe  the 
methodology  carefully  so  that  what  you 
propose  to  do  and  how  you  would  do 
it  are  clear.  All  proposed  tasks  should 
be  set  forth  so  that  a  reviewer  can  see 
a  logical  progression  of  tasks  and  relate 
those  tasks  directiy  to  the 
accomplishment  of  the  project's  goal(s). 


When  in  doubt  about  whether  to 
provide  a  more  detailed  explanation  or 
to  assume  a  particular  level  of 
knowledge  or  expertise  on  the  part  of 
the  reviewers,  provide  the  additional 
information.  A  description  of  project 
tasks  also  will  help  identify  necessary 
budget  items.  All  staff  positions  and 
project  costs  should  relate  directly  to 
the  tasks  described.  The  Institute 
mcourages  applicants  to  attach  letters  of 
cooperation  and  support  from  the  courts 
and  related  agencies  that  will  be 
involved  in  or  directly  affected  by  the 
proposed  project. 

4.  How  win  you  know  it  works? 
Include  an  evaluation  component  that 
will  determine  whether  the  proposed 
training,  procedure,  service,  or 
technology  accomplished  the  objectives 
it  was  designed  to  meet.  Concept  papers 
and  applications  should  present  the 
criteria  that  will  be  used  to  evaluate  the 
project's  effectiveness,  identify  program 
elements  which  will  require  further 
modification,  and  describe  how  the 
evaluation  will  be  conducted,  when  it 
wall  occiu'  during  the  project  period, 
who  will  conduct  it,  and  what  specific 
measures  will  be  used.  In  most 
instances,  the  evaluation  should  be 
conducted  by  persons  not  connected 
with  the  implementation  of  the 
procedure,  training,  service,  or 
technique,  or  the  administration  of  the 
project. 

Ine  Institute  has  also  prepared  a  more 
thorough  list  of  recommendations  to 
grant  writers  regarding  the  development 
of  project  evaluation  plans.  Those 
recommendations  are  available  from  the 
Institute  upon  request. 

5.  How  will  others  find  out  about  it? 
Include  a  plan  to  disseminate  the  results 
of  the  training,  research,  or 
demonstration  beyond  the  jurisdictions 
and  individuals  directly  affected  by  the 
project.  The  plan  should  identify  the 
specific  methods  which  will  be  used  to 
inform  the  field  about  the  project,  such 
as  the  publication  of  law  review  or 
journal  articles,  or  the  distribution  of 
key  materials.  A  statement  that  a  report 
or  research  findings  "will  be  made 
available  to"  the  field  is  not  sufficient. 
The  specific  means  of  distribution  or 
dissemination  as  well  as  the  types  of 
recipients  should  be  identified. 
Reproduction  and  dissemination  costs 
are  allowable  budget  items. 

6.  What  are  the  specific  costs 
involved?  The  budget  in  both  concept 
papers  and  applications  should  be 
presented  clearly.  Major  budget 
categories  such  as  personnel,  benefits, 
travel,  supplies,  equipment,  and 
indirect  costs  should  be  identified 
separately.  The  components  of  "Other" 
or  "Miscellaneous"  items  should  be 
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specified  in  tlie  Ippiication  budget 
narrative,  and  should  not  include  set- 
asides  for  undefined  contingencies. 

7.  What,  if  any,  match  is  being 
offered?  Courts  ^nd  other  units  of  State 
and  local  government  (not  including 
publicly-supported  institutions  of 
higher  educatiott)  are  required  by  the 
State  Justice  Institute  Act  to  contribute 
a  match  (cash,  non-cash,  or  both)  of  not 
less  than  50  percent  of  the  grant  iunds 
requested  from  the  Institute.  All  other 
applicants  also  are  encouraged  to 
provide  a  matching  contribution  to 
assist  in  meeting  the  costs  of  a  project. 

The  match  requirement  works  as 
follows:  If,  for  example,  the  total  cost  of 
a  project  is  anticipated  to  be  $150,000, 
a  State  or  local  dourt  or  executive 
branch  agency  nlay  request  up  to 
$100,000  firom  the  Institute  to 
implement  the  project.  The  remaining 
$50,000  (50%  o^the  $100,000  requested 
from  SJI)  must  be  provided  as  match. 

Cash  match  includes  funds  directly 
contributed  to  the  project  by  the 
applicant,  or  by  jother  public  or  private 
sources.  It  does  tiot  include  income 
generated  from  tuition  fees  or  the  sale  of 
project  producta  Non-cash  match  refers 
to  in-kind  contributions  by  the 
applicant,  or  ot^er  public  or  private 
sources.  This  includes,  for  example,  the 
monetary  value  of  time  contributed  by 
existing  personi|el  or  members  of  an 
advisory  commiktee  (but  not  the  time 
spent  by  participants  in  an  educational 
program  attending  program  sessions). 
When  match  is  pffered,  the  nature  of  the 
match  (cash  or  i^-kind]  should  be 
explained  and,  it  the  application  stage, 
the  tasks  and  liqe  items  for  which  costs 
will  be  covered  Wholly  or  in  part  by 
match  should  b^  specified. 

8.  Which  oftl^e  two  budget  forms 
should  be  used?  Section  VII.A.3.  of  the 
SJI  Grant  Guideline  encourages  use  of 
the  spreadsheet  Iformat  of  Form  Cl  if  the 
application  reqilests  $100,000  or  more. 
Form  Cl  also  works  well  for  projects 
with  discrete  ta$ks,  regardless  of  the 
dollar  value  of  the  project.  Form  C,  the 
tabular  format,  is  preferred  for  projects 
lacking  a  number  of  discrete  tasks,  or  for 
projects  requiring  less  than  $100,000  of 
Institute  funding.  Generally,  use  the 
form  that  best  l^ds  itself  to 
representing  m(|st  accurately  the  budget 
estimates  for  th^  project. 

9.  How  muchldetaU  should  be 
included  in  thevudget  narrative?  The 
budget  narrativf  of  an  application 
should  provide  the  basis  for  computing 
all  project-related  costs,  as  indicated  in 
section  Vn.D.  of  the  SJI  Grant  Guideline. 
To  avoid  comnmn  shortcomings  of 
application  budget  narratives,  include 
the  following  information: 


•  Personnel  estimates  that  accurately 
provide  the  amount  of  time  to  be  spent 
by  personnel  involved  with  the  project 
and  the  total  associated  costs,  including 
current  salaries  for  the  designated 
personnel  (e.g..  Project  Director,  50%  for 
one  year,  annual  salary  of 
$50,000=525,000).  If  salary  costs  are 
computed  using  an  hourly  or  daily  rate, 
the  annual  salary  and  number  of  hours 
or  days  in  a  work-year  should  be  shown. 

•  ^timates  for  supplies  and  expenses 
supported  by  a  complete  description  of 
the  supplies  to  be  used,  nature  and 
extent  of  printing  to  be  done, 
anticipated  telephone  charges,  and  other 
common  expenditures,  with  the  basis 
for  computing  the  estimates  included 
(e.g.,  100  reportsx75  pages  eachx.05/ 
page=$3 75.00).  Supply  and  expense 
estimates  offered  simply  as  "based  on 
experience"  are  not  sufficient. 

In  order  to  expedite  Institute  review 
of  the  budget,  make  a  final  comparison 
of  the  amounts  listed  in  the  budget 
narrative  with  those  listed  on  the  budget 
form.  In  the  rush  to  complete  all  parts 
of  the  application  on  time,  there  may  be 
many  last-minute  changes; 
unfortunately,  when  there  are 
discrepancies  between  the  budget 
narrative  and  the  budget  form  or  the 
amount  listed  on  the  application  cover 
sheet,  it  is  not  possible  for  the  Institute 
to  verify  the  amount  of  the  request.  A 
final  check  of  the  mmabers  on  the  form 
against  those  in  the  narrative  will 
preclude  such  confusion.  The  Institute 
will  provide  an  illustrative  budget  and 
budget  form  upon  request. 

10.  What  travel  regulations  apply  to 
the  budget  estimates? 

Transportation  costs  and  per  diem 
rates  must  comply  with  the  policies  of 
the  applicant  organization,  and  a  copy 
of  the  applicant's  travel  policy  should 
be  submitted  as  an  appendix  to  the 
application.  If  the  applicant  does  not 
have  a  travel  policy  established  in 
writing,  then  travel  rates  must  be 
consistent  with  those  established  by  the 
Institute  or  the  Federal  Government  (a 
copy  of  the  Institute's  travel  policy  is 
available  upon  request).  The  budget 
narrative  should  state  which  regulations 
are  in  force  for  the  project. 

The  budget  narrative  also  should 
include  the  estimated  fare,  the  number 
of  persons  traveling,  the  number  of  trips 
to  be  taken,  and  the  length  of  stay.  The 
estimated  costs  of  travel,  lodging, 
ground  transportation,  and  other 
subsistence  should  be  listed  and 
explained  separately.  It  is  preferable  for 
the  budget  to  be  based  on  the  actual 
costs  of  traveling  to  and  from  the  project 
or  meeting  sites.  If  the  points  of  origin 
or  destination  are  not  known  at  the  time 
the  budget  is  prepared,  an  average 


airfare  may  be  used  to  estimate  t^^ 
travel  costs.  For  example,  if  it  is 
anticipated  that  a  project  advisory 
committee  will  include  members  frt)m 
aroimd  the  country,  a  reasonable  airfare 
bom  a  central  point  to  the  meeting  site 
or  the  average  of  airfares  from  each  coast 
to  the  meeting  site  may  be  used. 
Applicants  should  arrange  travel  so  as 
to  be  able  to  take  advantage  of  advance 
purchase  price  discounts  whenever 
possible. 

13.  What  meeting  costs  may  be 
covered  with  grant  funds?  SJI  grant 
funds  may  cover  the  reasonable  cost  of 
meeting  rooms,  necessary  audio-visual 
equipment,  meeting  supplies,  and 
working  meals.  However,  they  cannot  be 
used  to  reimburse  the  cost  of  coffee  or 
other  types  of  refreshment  breaks,  or  for 
alcoholic  beverages. 

14.  Does  the  budget  truly  reflect  all 
costs  required  to  complete  the  project? 
After  preparing  the  program  narrative 
portion  of  the  application,  applicants 
may  find  it  helpful  to  list  all  the  major 
tasks  or  activities  required  by  the 
proposed  project,  including  the 
preparation  of  products,  and  note  the 
individual  expenses,  including 
personnel  time,  related  to  each.  This 
will  help  to  ensure  that,  for  all  tasks 
described  in  the  application  (e.g., 
development  of  a  videotape,  research 
site  visits,  distribution  of  a  final  report), 
the  related  costs  appear  in  the  budget 
and  are  explained  correctly  in  the 
budget  narrative. 

Recommendations  To  Grantees 

The  Institute's  staff  works  with 
grantees  to  help  assure  the  smooth 
operation  of  the  project  and  compliance 
with  the  Guideline.  On  the  basis  of 
monitoring  more  than  1,100  grants,  the 
Institute  staff  offera  the  following 
suggestions  to  aid  grantees  in  meeting 
the  administrative  and  substantive 
requirements  of  their  grants. 

1.  After  the  grant  has  been  awarded, 
when  are  the  first  quarterly  reports  due? 
Quarterly  Progress  Reports  and 
Financial  Status  Reports  must  be 
submitted  within  30  days  after  the  end 
of  every  calendar  quarter — i.e.,  no  later 
than  January  30,  April  30,  July  30,  and 
October  30 — regardless  of  the  project's 
start  date.  The  reporting  periods  covered 
by  each  quarterly  report  end  30  days 
before  the  respective  deadline  for  the 
report.  When  an  award  period  begins 
December  1,  for  example,  the  first 
Quarterly  Progress  Report  describing 
project  activities  between  December  1 
and  December  31  will  be  due  on  January 
30.  A  Financial  Status  Report  should  be 
submitted  even  if  funds  have  not  been 
obligated  or  expended. 
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By  documenting  what  has  happened 
over  the  past  three  months,  Quarterly 
Progress  Reports  provide  an  opportunity 
for  project  staff  and  Institute  staff  to 
resolve  any  questions  before  they 
become  problems,  and  make  any 
necessary  changes  in  the  project  time 
schedule,  budget  allocations,  etc.  The 
Quarterly  Project  Report  should 
describe  project  activities,  their 
relationship  to  the  approved  timeline, 
and  any  problems  encountered  and  how 
they  were  resolved,  and  outline  the 
tasks  scheduled  for  the  coming  quarter. 
It  is  helpful  to  attach  copies  of  relevant 
memos,  draft  products,  or  other 
requested  information.  An  original  and 
one  copy  of  a  Quarterly  Progress  Report 
and  attachments  should  be  submitted  to 
the  Institute. 

Additional  Quarterly  Progress  Report 
or  Financial  Status  Report  forms  may  be 
obtained  from  the  grantee's  Program 
Manager  at  SJI,  or  photocopies  may  be 
made  from  the  supply  received  with  the 
award. 

2.  Do  reporting  requirements  differ  for 
renewal  prints?  Recipients  of  a 
continuation  or  on-going  support  grant 
are  required  to  submit  quarterly 
progress  and  financial  status  reports  on 
the  same  schedule  and  with  the  same 
information  as  recipients  of  a  grant  for 

a  single  new  project. 

A  continuation  grant  and  each  yearly 
grant  under  an  on-going  support  award 
should  be  considered  as  a  separate 
phase  of  the  project.  The  reports  should 
be  numbered  on  a  grant  rather  than 
project  basis.  Thus,  the  first  quarterly 
report  filed  imder  a  continuation  grant 
or  a  yearly  increment  of  an  on-going 
support  award  should  be  designated  as 
number  one,  the  second  as  number  two, 
and  so  on,  through  the  final  progress   ^ 
and  financial  status  reports  due  within 
90  days  after  the  end  of  the  grant  period. 

3.  What  information  about  project 
activities  should  be  communicated  to 
SJI?  In  general,  grantees  should  provide 
prior  notice  of  critical  project  events 
such  as  advisory  board  meetings  or 
training  sessions  so  that  the  Institute 
Program  Manager  can  attend  if  possible. 
If  methodological,  schedule,  staff, 
budget  allocations,  or  other  significant 
changes  become  necessary,  the  grantee 
should  contact  the  Program  Manager 

-4)rior  to  implementing  any  of  these 
changes,  so  that  possible  questions  may 
be  addressed  in  advance.  Questions 
concerning  the  financial  requirements 
section  of  the  Guideline,  quarterly 
financial  reporting,  or  payment  requests, 
should  be  addressed  to  the  Grants 
Financial  Manager  listed  in  the  award 
letter. 


It  is  helpful  to  include  the  grant 
number  assigned  to  the  award  on  all 
correspondence  to  the  Institute. 

4.  Why  is  it  important  to  address  the 
special  conditions  that  are  attached  to 
the  award  document?  In  some  instances, 
a  Ust  of  special  conditions  is  attached  to 
the  award  document.  The  special 
conditions  are  imposed  to  establish  a 
schedule  for  reporting  certain  key 
information,  to  assure  that  the  Institute 
has  an  opportunity  to  offer  suggestions 
at  critical  stages  of  the  project,  and  to 
provide  reminders  of  some,  but  not  all 
of  the  requirements  contained  in  the 
Grant  Guideline.  Accordingly,  it  is 
important  for  grantees  to  check  the 
special  conditions  carefully  and  discuss 
with  their  Program  Manager  any 
questions  or  problems  they  may  have 
with  the  conditions.  Most  concerns 
about  timing,  response  time,  and  the 
level  of  detail  required  can  be  resolved 
in  advance  through  a  telephone 
conversation.  The  Institute's  primary 
concern  is  to  work  with  grantees  to 
assure  that  their  projects  accomplish 
their  objectives,  not  to  enforce  rigid 
bureaucratic  requirements.  However,  if 

a  grantee  fails  to  comply  with  a  special 
condition  or  with  othei;grant 
requirements,  the  In.stitute  may,  after 
proper  notice,  suspend  pajmient  of  grant 
funds  or  terminate  the  grant. 

Sections  X.,  XL,  and  XII.  of  the  Grant 
Guideline  contain  the  Institute's 
administrative  and  financial 
requirements.  Institute  Finance  Division 
staff  are  always  available  to  answer 
questions  and  provide  assistance 
regarding  these  provisions. 

5.  What  is  a  Grant  Adjustment?  A 
Grant  Adjustment  is  the  Institute's  form 
for  acknowledging  the  satisfaction  of 
special  conditions,  or  approving 
changes  in  grant  activities,  schedule, 
staffing,  sites,  or  budget  allocations 
requested  by  the  project  director.  It  also 
may  be  used  to  correct  errors  in  grant 
documents,  add  small  amounts  to  a 
grant  award,  or  deobligate  funds  from 
the  grant. 

6.  What  schedule  should  be  followed 
in  submitting  requests  for 
reimbursements  or  advance  payments? 
Requests  for  reimbursements  or  advance 
payments  may  be  made  at  any  time  after 
the  project  start  date  and  before  the  end 
of  the  90-day  close-out  period.  However, 
the  Institute  follows  the  U.S.  Treasury's 
poUcy  limiting  advances  to  the 
minimum  amount  required  to  meet 
immediate  cash  needs.  Given  normal 
processing  time,  grantees  should  not 
seek  to  draw  down  funds  for  periods 
greater  than  30  days  from  the  date  of  the 
request. 

7.  Do  procedures  for  submitting 
requests  for  reimbursement  or  advance 


payment  differ  for  renewal  grants?  The 
basic  procedures  are  the  same  for  any 
grant.  A  continuation  grant  or  the  yearly 
grant  under  an  on-going  support  award 
should  be  considered  as  a  separate 
phase  of  the  project.  Pa)rment  requests 
should  be  numbered  on  a  grant  rather 
than  a  project  basis.  The  first  request  for 
funds  from  a  continuation  grant  or  a 
yearly  increment  under  an  on-going 
support  award  should  be  designated  as 
number  one,  the  second  as  number  two, 
and  so  on  through  the  final  payment 
request  for  that  grant. 

8.  //  things  change  during  the  grant 
period,  can  funds  be  reallocated  from 
one  budget  category  to  another?  The 
Institute  recognizes  that  some  fiexibility 
is  required  in  implementing  a  project 
design  and  budget.  Thus,  grantees  may 
shift  funds  among  direct  cost  budget 
categories.  When  any  one  reallocation  or 
the  cumulative  total  of  reallocations  are 
expected  to  exceed  five  percent  of  the 
approved  project  budget,  a  grantee  must 
specify  the  proposed  changes,  explain 
the  reasons  for  the  changes,  and  request 
Institute  approval. 

The  same  standard  applies  to  renewal 
grants.  In  addition,  prior  written 
Institute  approval  is  required  to  shift 
leftover  funds  from  the  original  award  to 
cover  activities  to  be  conducted  under 
the  renewal  award,  or  to  use  renewal 
grant  monies  to  cover  costs  incurred 
during  the  original  grant  period. 

9.  What  is  the  90-day  close-out 
period?  Following  the  last  day  of  the 
grant,  a  90-day  period  is  provided  to 
allow  for  all  grant-related  bills  to  be 
received  and  posted,  and  grant  funds 
drawn  down  to  cover  these  expenses. 
No  obligations  of  grant  funds  may  be 
incurred  during  this  period.  The  last 
day  on  which  an  expenditure  of  grant 
funds  can  be  obligated  is  the  end  date 
of  the  grant  period.  Similarly,  the  90- 
day  period  is  not  intended  as  an 
opportunity  to  finish  and  disseminate 
grant  products.  This  should  occur  before 
the  end  of  the  grant  period. 

During  the  90  days  following  the  end 
of  the  award  period,  all  monies  that 
have  been  obligated  should  be 
expended.  All  payment  requests  must 
be  received  by  the  end  of  the  90-day 
"close-out  period."  Any  unexpended 
monies  held  by  the  grantee  that  remain 
after  the  90-day  follow-up  period  must 
be  returned  to  the  Institute.  Any  funds 
remaining  in  the  grant  that  have  not 
been  drawn  down  by  the  grantee  will  be 
deobligated. 

10.  Are  funds  granted  by  SJI 
"Federal"  funds?  The  State  Justice 
Institute  Act  provides  that,  except  for 
purposes  unrelated  to  this  question, 
"the  Institute  shall  not  be  considered  a 
department,  agency,  or  instrumentality 
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of  the  Federal  government."  42  U.S.C. 
§  10704(c)(1).  Because  SJI  receives 
appropriations  from  Congress,  some 
grantee  auditors  have  reported  SJI  grants 
funds  as  "Othef  Federal  Assistance." 
This  classificatjon  is  acceptable  to  SJI 
but  is  not  required. 

U.  If  SJI  is  nM  a  Federal  Agency,  do 
OMB  circulars  tpply  with  respect  to 
audits?  Except  to  the  extent  that  they  are 
inconsistent  with  the  express  provisions 
of  the  SJI  Grant  Guideline,  Office  of 
Management  ai|d  Budget  (OMB) 
Circulars  A-llJ,  A-21,  A-87.  A-88,  A- 
102,  A-122,  A-a28  and  A-133  are 
incorporated  into  the  Grant  Guideline 
by  reference.  Because  the  Institut&'s 
enabling  legislation  spedilcally  requires 
the  Institute  to  "conduct,  or  require 
each  recipient  t»  provide  for,  an  annual 
fiscal  audit"  (see  42  U.S.C. 
§  1071l(c)(l)l,  the  Grant  Guideline  sets 
forth  options  for  grantees  to  comply 
with  this  statuttory  requirement.  (See 
Section  XI.J.) 

SJI  will  accept  audits  conducted  in 
accordance  wiui  the  Single  Audit  Act  of 
1984  and  OMB  Circulars  A-128,  or  A- 
133,  in  satisfaction  of  the  annual  fiscal 
audit  requiremtnt.  Grantees  that  are 
required  to  undertake  these  audits  in 
conjimction  with  Federal  grants  may 
include  SJI  funds  as  part  of  the  audit 
even  if  the  rec^pt  of  SJI  funds  would 
not  require  such  audits.  This  approach 
gives  grantees  an  option  to  fold  SJI 
funds  into  the  governmental  audit  rather 
than  to  undertfiKe  a  separate  audit  to 
satisfy  SJI's  Guideline  requirements. 

In  sum,  educational  and  nonprofit 
organizations  tbat  receive  payments 
from  the  Institute  that  are  sufficient  to 
meet  the  applicability  thresholds  of 
OMB  Circular  A-133  must  have  their 
annual  audit  conducted  in  accordance 
with  Govemmant  Auditing  Standards 
issued  by  the  Comptroller  General  of  the 
United  States  rather  than  with  generally 
accepted  auditing  standards.  Grantees  in 
this  category  that  receive  amounts 
below  the  minimum  threshold 
referenced  in  Circular  A-133  must  also 
submit  an  anni|al  audit  to  SJI,  but  they 
would  have  th^  option  to  conduct  an 
audit  of  the  entire  grantee  organization 
in  accordance  with  generally  accepted 
auditing  standards;  include  SJI  funds  in 
an  audit  of  Fed|aral  funds  conducted  in 
accordance  witb  the  Single  Audit  Act  of 
1984  and  OMB  Circulars  A-128  or  A- 
133;  or  conduct  an  audit  of  only  the  SJI 
funds  in  accordance  with  generally 
accepted  auditing  standards.  (See 
Guideline  Section  XI.J.)  A  copy  of  the 
above  noted  circulars  may  be  obtained 
by  calling  OMB  at  (202)  395-7250. 

12.  Dbes  Snhave  a  CFDA  number? 
Auditors  often  request  that  a  grantee 
provide  the  Institute's  Catalog  of  Federal 


Domestic  Assistance  (CFDA)  number  for 
guidance  in  conducting  an  audit  in 
accordance  with  Government 
Accounting  Standards.  Because  SJI  is 
not  a  Federal  agency,  it  has  not  been 
issued  such  a  number,  and  there  are  no 
additional  compliance  tests  to  satisfy 
under  the  Institute's  audit  requirements 
beyond  those  of  a  standard 
governmental  audit. 

Moreover,  because  SJI  is  not  a  Federal 
agency,  SJI  funds  should  not  be 
aggregated  with  Federal  funds  to 
determine  if  the  applicabiUty  threshold 
of  Circular  A-133  has  been  reached.  For 
example,  if  in  fiscal  year  1996  grantee 
"X"  received  $10,000  in  Federal  funds 
from  a  Department  of  Justice  (DOJ)  grant 
program  and  $20,000  in  grant  funds 
bom  SJI,  the  minimum  A-133  threshold 
would  not  be  met.  The  same  distinction 
would  preclude  an  auditor  from 
considering  the  additional  SJI  funds  in 
determining  what  Federal  requirements 
apply  to  the  EKDJ  funds. 

Grantees  that  are  required  to  satisfy 
either  the  Single  Audit  Act,  OMB 
Circulars  A-128,  or  A-133  and  who 
include  SJI  grant  funds  in  those  audits, 
need  to  remember  that  because  of  its 
status  as  a  private  non-profit 
corporation,  SJI  is  not  on  routing  lists  of 
cognizant  Federal  agencies.  Therefore, 
the  grantee  needs  to  submit  a  copy  of 
the  audit  report  prepared  for  sudi  a 
cognizant  Federal  agency  directly  to  SJI. 
The  Institute's  audit  requirements  may 
be  found  in  Section  XI.J.  of  the  Grant 
Guideline. 


The  following  Grant  Guideline  is 
proposed  by  the  State  Justice  Institute 
for  FY  1997: 
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Smnmary 

This  Guideline  sets  forth  the 
programmatic,  financial,  and 
adininistrative  requirements  of  grants, 
cooperative  agreements,  and  contracts 
awarded  by  the  State  Justice  Institute. 
The  Institute,  a  private,  nonprofit 
corporation  established  by  an  Act  of 
Congress,  is  authorized  to  award  grants, 
cooperative  agreements,  and  contracts  to 
improve  the  administration  and  quality 
of  justice  in  the  State  courts. 

Grants  may  be  awarded  to  State  and 
local  courts  and  their  agencies;  national 
nonprofit  organizations  controlled  by, 
operating  in  conjunction  with,  and 
serving  &e  judicial  branch  of  State 
govermnents;  and  national  nonprofit 
organizations  for  the  education  and 
training  of  judges  and  support  personnel 
of  the  judicial  branch  of  State 
govenunents.  The  Institute  may  also 
award  grants  to  other  nonprofit 
organizations  with  expertise  in  judicial 
achninistration;  institutions  of  higher 
education;  individuals,  partnerships, 
firms,  or  corporations;  and  private 
agencies  with  expertise  in  judicial 
administration  if  the  objectives  of  the 
funded  program  can  be  better  served  by 
such  an  entity.  Funds  may  be  awarded, 
as  well,  to  Federal,  State  or  local 
agencies  and  institutions  other  than 
courts  for  services  that  cannot  be 
provided  adequately  through 
nongovernmental  arrangements.  In 
addition,  the  Institute  may  provide 
financial  assistance  in  the  form  of    . 
interagency  agreements  with  other 
grantors. 

The  Institute  will  consider 
applications  for  funding  support  that 
address  any  of  the  areas  specified  in  its 
enabUng  legislation,  as  amended. 
However,  the  Board  of  Directors  of  the 
Institute  has  designated  certain  program 
categories  as  being  of  special  interest 
See  section  n.B. 

The  Institute  has  established  one 
round  of  competition  for  FY  1997  funds.' 
The  concept  paper  submission  deadline 
is  November  27, 1996. 

It  is  anticipated  that  between  $7 
million  and  $9  million  will  be  available 
for  award.  This  Guideline  applies  to  all 
concept  papers  and  applications 
submitted,  as  well  as  grants  awarded  in 
FY  1997. 
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The  awards  made  by  the  State  Justice 
Institute  are  governed  by  the 
requirements  of  this  Cuidehne  and  the   . 
authority  conferred  by  Pub.  L.  98-620, 
Title  n.  42  U.S.C.  10701,  et  seq..  as 
amended. 

I.  Background 

The  histitute  was  established  by  Pub. 
L.  98-620  to  improve  the  administration 
of  justice  in  the  State  courts  in  the 
United  States.  Incorporated  in  the  State 
of  Virginia  as  a  private,  nonprofit 
corporation,  the  Institute  is  charged,  by 
statute,  with  the  responsibility  to: 

A.  Direct  a  national  program  of 
financial  assistance  designed  to  assure 
that  each  citizen  of  the  United  States  is 
provided  ready  access  to  a  fair  and 
effiective  system  of  justice; 

B.  Foster  coordination  and 
cooperation  with  the  Federal  judiciary; 

C.  Promote  recognition  of  the 
importance  of  the  separation  of  powers 
doctrine  to  an  independent  judiciary; 
and 

D.  Encourage  education  for  judges  and 
support  persoimel  of  State  court  systems 
through  national  and  State 
organizations,  including  universities. 

To  accomplish  these  broad  objectives, 
the  Institute  is  authorized  to  provide 
funds  to  State  courts,  national 
organizations  which  support  and  are 
supported  by  State  courts,  national 
judicial  education  organizations,  and 
other  organizations  that  can  assist  in 
improving  the  quaUty  of  justice  in  the 
State  courts. 

The  Institute  is  supervised  by  an  11- 
member  Board  of  Directors  appointed  by 
the  President,  by  and  with  the  consent 
of  the  Senate.  The  Board  is  statutorily 
composed  of  six  judges,  a  State  court 
administrator,  and  four  members  of  the 
pubUc,  no  more  than  two  of  whom  can 
be  of  the  same  political  party. 

Through  the  award  of  grants, 
contracts,  and  cooperative  agreements, 
the  Institute  is  authorized  to  perform  the 
following  activities: 

A.  Support  research,  demonstrations, 
special  projects,  technical  assistance, 
and  training  to  improve  the 
administration  of  justice  in  the  State 
courts; 

B.  Provide  for  the  preparation, 
pubhcation,  and  dissemination  of 
information  regarding  State  judicial 
systems; 

C.  Participate  in  joint  projects  with 
Federal  agencies  and  other  private 
grantors; 

D.  Evaluate  or  provide  for  the 
evaluation  of  programs  and  projects 
funded  by  the  Institute  to  determine 
their  impact  upon  the  quaUty  of 
criminal,  civil,  and  juvenile  justice  and 
the  extent  to  which  they  have 


contributed  to  improving  the  quality  of 
justice  in  the  State  courts; 

E.  Encourage  and  assist  in  furthering 
judicial  education; 

F.  Encourage,  assist,  and  serve  in  a 
consulting  capacity  to  State  and  local 
justice  system  agencies  in  the 
development,  maintenance,  and 
coordination  of  criminal,  civil,  and 
juvenile  justice  programs  and  services; 
and 

G.  Be  responsible  for  the  certification 
of  national  programs  that  are  intended 
to  aid  and  improve  State  judicial 
systems. 

II.  Scope  of  the  Program 

During  FY  1997,  the  histitute  will 
consider  applications  for  funding 
support  that  address  any  of  the  areas 
specified  in  its  enabling  legislation.  The 
Board,  however,  has  designated  ten 
program  categories  as  being  of  "special 
interest."  See  section  n.B. 

A.  Authorized  Program  Areas 

The  Institute  is  authorized  to  fund 
projects  addressing  one  or  more  of  the 
following  program  areas  listed  in  the 
State  Justice  Institute  Act,  the  Battered 
Women's  Testimony  Act,  the  Judicial 
Training  and  Research  for  Child 
Custody  Litigation  Act,  and  the 
International  Parental  Kidnapping 
Crime  Act. 

1.  Assistance  to  State  and  local  court 
systems  in  establishing  appropriate 
procedures  for  the  selection  and 
removal  of  judges  and  other  court 
personnel  and  in  determining 
appropriate  levels  of  compensation; 

2.  Education  and  training  programs 
for  judges  and  other  court  personnel  for 
the  performance  of  their  general  duties 
and  for  specialized  functions,  and 
national  and  regional  conferences  and 
seminars  for  the  dissemination  of 
information  on  new  developments  and 
innovative  techniques; 

3.  Research  on  alternative  means  for 
using  judicial  and  nonjudicial  personnel 
in  court  decisionmaking  activities, 
implementation  of  demonstration 
programs  to  test  such  innovative 
approaches,  and  evaluations  of  their 
effectiveness; 

4.  Studies  of  the  appropriateness  and 
efficacy  of  court  organizations  and 
financing  structures  in  particular  States, 
and  support  to  States  to  implement 
plans  for  improved  court  organization 
and  financing; 

5.  Support  for  State  court  planning 
and  budgeting  staffs  and  the  provision 
of  technical  assistance  in  resource 
allocation  and  service  forecasting 
techniques; 

6.  Studies  of  the  adequacy  of  court 
management  systems  in  State  and  local 


courts,  and  implementation  and 
evaluation  of  innovative  responses  to 
records  management,  data  processing, 
court  persoimel  management,  reporting 
and  transcription  of  court  proceedings, 
and  juror  utilization  and  management; 

7.  Collection  and  compilation  of 
statistical  data  and  other  information  on 
the  work 'of  the  courts  and  on  the  work 
of  other  agencies  which  relate  to  and 
affect  the  work  of  courts; 

8.  Studies  of  the  causes  of  trial  and 
appellate  court  delay  in  resolving  cases, 
and  establishing  and  evaluating 
experimental  programs  for  reducing 
case  processing  tiine; 

9.  Development  and  testing  of 
methods  for  measuring  the  performance 
of  judges  and  courts  and  experiments  in 
the  use  of  such  measures  to  improve  the 
functioning  of  judges  and  the  courts; 

10.  Studies  of  court  rules  and 
procedures,  discovery  devices,  and 
evidentiary  standards  to  identify 
problems  with  the  operation  of  such 
rules,  procedures,  devices,  and 
standards,  and  the  development  of 
alternative  approaches  to  better 
reconcile  the  requirements  of  due 
process  with  the  need  for  swift  and 
certain  justice,  and  testing  of  the  utility 
of  those  alternative  approaches; 

11.  Studies  oftiie  outcomes  of  cases 
in  selected  areas  to  identify  instances  in 
which  the  substance  of  justice  meted 
out  by  the  courts  diverges  from  public 
expectations  of  fairness,  consistency,  or 
equity,  and  the  development,  testing 
and  evaluation  of  alternative  approaches 
to  resolving  cases  in  such  problem 
areas; 

12.  Support  for  programs  to  increase 
court  responsiveness  to  the  needs  of 
citizens  through  citizen  education, 
improvement  of  court  treatment  of 
witnesses,  victims,  and  jurors,  and 
development  of  procedures  for 
obtaining  and  using  measures  of  public 
satisfaction  with  court  processes  to 
improve  court  performance; 

13.  Testing  and  evaluating 
experimental  approaches  to  provide 
increased  citizen  access  to  justice, 
including  processes  which  reduce  the 
cost  of  litigating  common  grievances 
and  alternative  techniques  and 
mechanisms  for  resolving  disputes 
between  citizens; 

14.  Collection  and  analysis  of 
information  regarding  the  admissibility 
and  quality  of  expert  testimony  on  the 
exp>eriences  of  battered  women  offered 
as  part  of  the  defense  in  criminal  cases 
under  State  law,  as  well  as  sources  of 
and  methods  to  obtain  funds  to  pay 
costs  incurred  to  provide  such 
testimony,  particularly  in  cases 
involving  indigent  women  defendants: 
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15.  Developtient  of  training  materials 
to  assist  battered  women,  operators  of 
domestic  violeiice  shelters,  battered 
women's  advotates,  and  attorneys  to  use 
expert  testimoiiy  on  the  experiences  of 
battered  women  in  appropriate  cases, 
and  individuals  with  expertise  in  the 
experiences  of  battered  women  to 
develop  skills  Appropriate  to  providing 
such  testimonf; 

16.  Research  regarding  State  judicial 
decisions  relating  to  child  custody 
litigation  involving  domestic  violence; 

17.  Development  of  training  curricula 
to  assist  State  courts  to  develop  an 
understanding, of,  and  appropriate 
responses  to  child  custody  litigation 
involving  domestic  violence; 

18.  Dissemination  of  information  and 
training  materials  and  provision  of 
technical  assistance  regarding  the  issues 
listed  in  paragtaphs  14-17  above; 

19.  Development  of  national,  regional, 
and  in-State  training  and  educational 
programs  deal|ig  with  criminal  and 
civil  aspects  ot  interstate  and 
international  parental  child  abduction; 

20.  Other  pr<)grams,  consistent  with 
the  purposes  of  the  State  Justice 
Institute  Act,  ae  may  be  deemed 
appropriate  by  the  Institute,  including 
projects  dealing  with  the  relationship 
between  Federal  and  State  court  systems 
in  areas  wherelthere  is  concurrent  State- 
Federal  jurisdiction  and  where  Federal 
courts,  directly  or  indirectly,  review 
State  court  proceedings. 

Funds  will  /lot  be  made  available  for 
the  ordinary,  routine  operation  of  court 
systems  or  proems  in  any  of  these 
areas.  j 

B.  Special  Interest  Program  Categories 

1.  General  Description 

The  Institute  is  interested  in  funding 
both  innovative  programs  and  programs 
of  proven  merit  Oiat  can  be  replicated  in 
other  jiuisdictions.  Although 
appUcations  ii^  any  of  the  statutory 
program  areas  ere  eligible  for  funding  in 
FY  1997,  the  Institute  is  especially 
interested  in  funding  those  projects  that: 

a.  Formulat^  new  procedures  and 
techniques,  or  creatively  enhance 
existing  arranoements  to  improve  the 
courts;  j 

b.  Address  aspects  of  the  State 
judicial  systenis  that  are  in  special  need 
of  serious  attention; 

c.  Have  natit^nal  significance  in  terms 
of  their  impact  or  repUcability  in  that 
they  develop  products,  services,  and 
techniques  that  may  be  used  in  other 
States;  and 

d.  Create  an^  disseminate  products 
that  effectively  transfer  the  information 
and  ideas  developed  to  relevant 
audiences  in  State  and  local  judicial 


systems  or  provide  technical  assistance 
to  facilitate  the  adaptation  of  effective 
programs  and  procedures  in  other  State 
and  local  jurisdictions. 

A  project  will  be  identified  as  a 
"Special  Interest"  project  if  it  meets  the 
four  criteria  set  forth  above  and  ^1)  it 
falls  within  the  scope  of  the  "special 
interest"  program  areas  designated 
below,  or  (2)  information  coming  to  the 
attention  of  the  Institute  from  the  State 
courts,  their  affiliated  organizations,  the 
research  literature,  or  other  sources 
demonstrates  that  the  project  responds 
to  another  special  need  or  interest  of  the 
State  courts. 

Concept  papers  and  applications 
which  address  a  "Special  Interest" 
category  will  be  accorded  a  preference 
in  the  rating  process.  (See  the  selection 
criteria  listed  in  sections  VI.B., 
"Concept  Paper  Submission 
Requirements  for  New  Projects,"  and 
VIII.B.,  "Application  Review 
Procedures.") 

2.  Specific  Categories 

The  Board  has  designated  the  areas 
set  forth  below  as  "Special  Interest" 
program  categories.  The  order  of  listing 
does  not  imply  any  ordering  of  priorities 
among  the  categories. 

a.  Improving  Public  Confidence  in  the 
Courts.  This  category  includes 
demonstration,  evaluation,  research, 
and  education  projects  designed  to 
improve  the  responsiveness  of  courts  to 
public  concerns  regarding  the  fairness, 
accessibility,  timeliness,  and 
comprehensibility  of  the  court  process, 
and  test  innovative  methods  for 
increasing  the  pubUc's  confidence  in  the 
State  courts. 

The  Institute  is  particularly  interested 
in  supporting  innovative  projects  that 
examine,  develop,  and  test  methods  that 
trial  or  appellate  courts  may  use  to: 

•  Improve  service  to  individual 
Utigants  and  trial  participants,  including 
innovative  methods  for  handling  cases 
involving  unrepresented  litigants  fairly 
and  effectively  and  for  dealing  with 
litigants  unwilUng  to  follow  -^ 
administrative  and  legal  proce^ires; 

•  Test  methods  for  more  clearly  and 
effectively  communicating  information 
about  judicial  decisions,  the  trial  and 
appellate  court  process,  and  court 
o[>erations  to  Utigants  and  the  public; 

•  Develop  policies,  protocols,  and 
procedures  designed  to  prevent 
harassment,  threats,  and  incidents 
endangering  the  lives  and  property  of 
judges,  court  employees,  jurors, 
litigants,  witnesses,  and  members  of  the 
pubUc  in  court  facilities; 

•  Eliminate  race,  ethnic,  and  gender 
bias  in  the  courts; 


•  Address  court-community  problems 
resulting  from  the  influx  of  legal  and 
illegal  immigrants,  including  projects  to 
define  the  impact  of  immigration  on 
State  courts;  design  and  assess 
procedures  for  use  in  custody, 
visitation,  and  other  domestic  relations 
cases  when  key  family  members  or 
property  are  outside  the  United  States; 
and  develop  protocols  to  facilitate 
service  of  process,  the  enforcement  of 
orders  of  judgment,  and  the  disposition 
of  criminal  and  juvenile  cases  when  a 
non-U.  S.  citizen  or  corporation  is 
involved;  and 

•  Demonstrate  and  evaluate  methods 
for  involving  the  community  in  the 
sentencing  process,  such  as  community 
impact  statements,  community  oversight 
of  compliance  with  community  service 
and  probation  conditions,  or  other 
iimovative  court-community  links 
focused  on  the  sentencing  process; 

•  Foster  positive  attitudes  toward  jury 
service  and  enhance  the  attractiveness 
of  juror  service  through,  e.g.,  incentives 
to  participate,  modifications  of  terms  of 
service,  and/or  juror  orientati(Hi  and 
education  programs. 

•  Demonstrate  and  evaluate  the 
impact  of  methods  for  improving  juror 
comprehension  in  criminal  and  civil 
cases,  such  as  access  to  technology  in 
the  jury  room  to  permit  review  of 
computerized  exhibits  of  evidence 
presented  in  the  case,  use  of  specially 
qualified  juries  in  complex  cases, 
delivery  of  instructions  throughout  the 
trial,  and  testimony  by  court-appointed 
neutral  experts; 

•  Examine  the  impact  of  the  grand 
jury  process  on  due  process 
requirements,  caseflow  management, 
court  operations,  and  the  pubHc's 
perception  of  the  fairness  of  court 
proceedings,  and  develop  appropriate 
recommendations  for  improving  the 
management  of  the  process;  and 

•  Assess  the  impact  of  live  television 
coverage  of  trials  on  court  proceedings, 
public  understanding,  and  fairness  to 
litigants. 

Institute  funds  may  not  be  used  to 
directly  or  indirectly  support  legal 
representation  of  individuals  in  specific 
cases 

Previous  SJI-supported  projects  that 
address  these  issues  include:  a  National 
Town  Hall  Meeting  Videoconference,  a 
National  Conference  on  Eliminating 
Race  and  Ethnic  Bias  in  the  Courts,  and 
projects  to  implement  the  action  plans 
developed  at  the  conferences;  a 
guidebook  for  developing  effective 
court-based  programs  for  assisting  pro 
se  Utigants,  as  well  as  development  of 
a  self-service  center  and  touchscreen 
computer  kiosks,  videotapes,  and 
written  materials  to  assist  unrepresented 
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litigants;  educational  materials  for  court 
employees  on  serving  the  public;  a 
manual  and  other  materials  for 
managing  and  coordinating  court 
interpretation  services,  and  materials  for 
training  and  certifying  court 
interpreters;  a  colloquium  on  the 
adversary  system;  a  demonstration  of 
the  use  of  community  volunteers  to 
monitor  adult  probationers  and  to 
monitor  guardianships;  evaluation  of 
community-based  court  programs  in 
New  York  Qty;  studies  of  effective  and 
efficient  methods  for  providing  legal 
representation  to  indigent  parties  in 
criminal  and  family  cases  and  the 
applicabiUty  of  various  dispute 
resolution  procedures  to  different 
cultural  groups;  guidelines  for  court- 
annexed  day  care  systems;  development 
of  a  manual  for  implementing 
innovations  in  jury  selection,  use,  and 
management;  development  of  a  guide 
for  making  juries  accessible  to  persons 
with  disabilities;  and  an  assessment  of 
the  effect  of  allowing  jurors  to  discuss 
the  evidence  prior  to  the  deliberations 
on  the  verdict 

b.  Education  and  Training  for  Judges 
and  Other  Key  Court  Personnel.  The 
Institute  continues  to  be  interested  in 
supporting  an  array  of  projects  to 
strengthen  and  broaden  the  availability 
of  court  education  programs  at  the  State, 
regional,  and  national  levels. 
Accordingly,  this  category  is  divided 
into  subsections:  (i)  Development  of 
Innovative  Educational  Programs;  (ii) 
Curriculum  Adaptation  Projects;  and 
(iii)  Scholarships 

i.  Development  of  Innovative 
Educational  Programs.  This  category 
includes  support  for  the  development 
and  testing  of  educational  programs  for 
judges  or  court  personnel  that  address 
key  substantive  and  administrative 
issues  of  concern  to  the  nation's  courts, 
or  assist  local  courts  or  State  court 
systems  to  develop  or  enhance  their 
capacity  to  deliver  quality  continuing 
education.  Programs  may  be  designed 
for  presentation  at  the  local.  State, 
regional,  or  national  level.  Ordinarily, 
court  education  programs  should  be 
based  on  some  form  of  assessment  of  the 
needs  of  the  target  audience;  include 
clearly  stated  learning  objectives  that 
delineate  the  new  knowledge  or  skills 
that  participants  will  acquire; 
incorporate  adult  education  principles 
and  varying  teadiing/leaming  methods; 
and  result  in  the  development  of  a 
curriculum  as  defined  in  section  III.J. 

(a)  The  Institute  is  particularly 
interested  in  the  development  of 
education  programs  that: 

•  Assist  local  courts,  State  court 
systems,  and  court  systems  in  a 
geographic  region  to  develop  or  enhance 


a  systematic  program  of  continuing 
education,  training,  and  career 
development  for  judges  and  court 
personnel  as  an  integral  part  of  court 
operations; 

_  •  Include  self-directed  learning 
packages  such  as  those  using  interactive 
computer-programs,  videos,  or  other 
audio  and  visual  media  supported  by 
written  materials  or  manuals,  or 
distance-learning  approaches  to  assist 
those  who  do  not  have  ready  access  to 
classroom-centered  programs; 

•  Test  the  use  of  the  Internet  as  a 
means  of  delivering  educational 
programs  for  judges  and  court 
personnel,  or  for  fecilitating  and 
(Aganizing  the  exchange  of  information 
on  trends,  problems,  and  is>sues 
affiecting  the  courts; 

•  Familiarize  faculty  with  the 
effective  use  of  instructional  technology 
including  methods  for  effectively 
presenting  information  through  videos 
and  satellite  teleconferences; 

•  Involve  collaboration  between  the 
judicial,  executive,  and  legislative 
branches  of  government  such  as 
programs  to  explore  what  are  ethically 
proper  and  improper  interactions 
between  judges  and  legislators; 

•  Enhance  communication  and 
cooperation  among  courts  within  a 
metropolitan  area  or  multi-State  region; 

(b)  The  Institute  also  is  interested  in 
supporting  the  development  and  testing 
of  curricula  on  critical  issues  such  as: 

•  The  development  of  judicial 
leadership  abilities; 

•  The  need  for  effective  approaches  to 
screening  and  sentencing  adult  and 
juvenile  sexual  offenders; 

•  The  appropriate  use  and 
management  of  specialized  calendars  or 
court  divisions  (e.g.,  for  substance 
abuse,  domestic  violence,  or  commercial 
cases)  as  well  as  the  necessary 
substantive  expertise  to  preside  over 
such  cases; 

•  The  appropriate  and  effective 
methods  for  preventing  harassment, 
threats  or  incidents  endangering  the 
lives  and  property  of  judges,  court 
personnel,  jurors,  litigants,  witnesses 
and  the  public  in  court  facilities,  and 
managing  cases  involving  groups  or 
individuals  unwilling  to  cooperate  with 
legal  or  administrative  procedures; 

•  The  application  of  the  standards  set 
forth  in  Daubert  v.  Merrell  Dow 
Pharmaceuticals,  Inc.  governing  the 
admissibility  of  scientific  and  technical 
evidence,  and  the  application  of  the 
recently  released  National  Academy  of 
Sciences  report  on  forensic  DNA 
evidence; 

•  The  problems  resulting  from 
Strategic  Lawsuits  Against  Public 
Participation  (SLAPP  suits);  and 


•  Other  topics  addressed  by  SJI- 
supported  demonstration,  evaluation,  or 
research  projects. 

ii.  Curriculum  Adaptation  Projects. 

(a)  Description  of  the  Program.  The 
Board  is  reserving  up  to  $175,000  to 
provide  support  for  projects  that  adapt 
and  implement  model  curricula 
previously  developed  with  SJI  support. 

The  goal  of  the  Curriculum 
Adaptation  program  is  to  provide  State 
and  local  courts  with  sufficient  support 
to  prepare  and  test  a  model  curriculum, 
course  module,  national  or  regional 
conference  program,  or  other  model 
education  program  developed  with  SJI 
funds  and  modified  to  meet  a  State's  or 
local  jurisdiction's  educational  needs. 
Generally,  it  is  anticipated  that  the 
adapted  curriculum  would  become  part 
of  the  grantee's  ongoing  educational 
offerings,  and  that  local  instructors 
would  receive  the  training  needed  to 
enable  them  to  make  future 
presentations  of  the  ciirriculum.  An 
illustrative  list  of  the  curricula  that  may 
be  appropriate  for  the  adaptation  is 
contained  in  Appendix  m. 

•  Only  State  or  local  courts  may 
apply  for  Curriculum  Adaptation 
funding.  Grants  to  support  adaptation  of 
educational  programs  previously 
developed  with  SJI  funds  are  limited  to 
no  more  than  $20,000  each.  As  with 
other  awards  to  State  or  local  courts, 
cash  or  in-kind  match  must  be  provided 
equal  to  at  least  50%  of  the  grant 
amount  requested. 

•  (b)  i?evjew  Criteria.  Curriculiun 
Adaptation  grants  will  be  awarded  on 
the  basis  of  criteria  including:  the  goals 
and  objectives  of  the  proposed  project; 
the  need  for  outside  funding  to  support 
the  program;  the  likelihood  of  effective 
implementation;  the  appropriateness  of 
the  educational  approach  in  achieving 
the  project's  educational  objectives;  the 
likelihood  of  effective  implementation 
and  integration  into  the  State's  or  local 
jurisdiction's  ongoing  educational 
programming;  and  expressions  of 
interest  by  the  judges  and/or  court 
personnel  who  would  be  directly 
involved  in  or  affected  by  the  project.  In 
making  curriculum  adaptation  awards, 
the  Institute  will  also  consider  factors 
such  as  the  reasonableness  of  the 
amount  requested,  compliance  with  the 
statutory  match  requirements,  diversity 
of  subject  matter,  geographic  diversity, 
the  level  of  appropriations  available  in 
the  current  year,  and  the  amount 
expected  to  be  available  in  succeeding 
fiscal  years. 

(c)  Application  Procedures.  In  lieu  of 
concept  papers  and  formal  appUcations, 
applicants  for  grants  may  submit  a 
detailed  letter  and  three  photocopies. 
Although  there  is  no  prescribed  form  for 
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the  letter,  nor  1 1  minimum  or  maximimi 
page  limit,  lettfers  of  application  should 
include  the  following  information  to 
assure  that  eacfc  of  the  criteria  for 
evaluating  apdlications  is  addressed: 

•  Project  Description.  What  are  the 
project's  goals  land  learning  objectives? 
What  is  the  title  of  the  model 
curriculum  to  be  tried  and  who 
developed  it?  What  program 
components  wbuld  be  implemented, 
and  what  benefits  would  be  derived 
from  this  test?  Why  is  this  education 
program  needdd  at  the  present  time? 
Who  will  be  r^ponsible  for  adapting 
the  model  cur^culum.  and  what  types 
of  modifications,  if  any,  in  length, 
format,  and  cohtent  are  anticipated? 
Who  will  the  participants  be,  how  will 
they  be  recrui^Bd,  and  from  where  will 
they  come  (e.g^,  from  across  the  State, 
from  a  single  Ideal  jiuisdiction,  from  a 
multi-State  region)?  How  many 
participants  aip  anticipated? 

•  Need  for  Funding.  Why  are 
sufficient  Stat0  or  local  resources 
unavailable  to|  fully  support  the 
modification  *id  presentation  of  the 
model  curriculum?  What  is  the  potential 
for  repUcating;or  integrating  the 
program  in  th^  future  using  State  or 
local  funds,  oikce  it  has  been 
successfully  adapted  and  tested? 

•  Likelihood  of  Implementation. 
What  is  the  proposed  timeline  for 
modifying  and  presenting  the  program? 
Who  would  sdrve  as  faculty  and  how 
were  they  selected?  Will  the 
presentation  qf  the  program  be 
evaluated  andi  if  so,  by  whom? 
(Ordinarily,  a<»  independent  evaluation 
is  not  necessary;  however,  the  results  of 
any  evaluation  should  be  included  in 
the  final  repoft.)  What  measures  will  be 
taken  to  faciUtate  subsequent 
presentations  jof  the  adapted  program? 

•  Expressions  of  Interest  By  fudges 
and/or  Court  t'ersonnel.  Does  the 
proposed  program  have  the  support  of 
the  court  system  leadership,  and  of 
judges,  court  managers,  and  judicial 
education  perisonnel  who  are  expected 
to  attend?  (This  may  be  demonstrated  by 
attaching  letters  of  support.) 

•  Budget  and  ^4atc^ing  State 
Confriftufion.  I  Applicants  should  attach 
a  copy  of  budget  Form  E  (see  Appendix 
V)  and  a  bud^t  narrative  (see  Section 
VII.B.)  that  describes  the  basis  for  the 
computation  of  all  project-related  costs 
and  the  sourde  of  the  match  offered. 

•  Local  coifrts  should  attach  a 
concurrence  ^igned  by  the  Chief  Justice 
of  the  State  of  his  or  her  designee.  (See 
Form  B,  Appendix  VI.) 

Letters  of  application  may  be 
submitted  at  any  time.  However, 
applicants  sh  Duld  allow  at  least  90  days 
between  the  ( late  of  submission  and  the 


date  of  the  proposed  program  to  allow 
sufficient  time  for  needed  planning. 

The  Board  of  Directors  has  delegated 
its  authority  to  approve  Curriculum 
Adaptation  grants  to  its  Judicial 
Education  Committee.  The  committee 
anticipates  acting  upon  appUcations 
within  45  days  after  receipt.  Grant  funds 
will  be  available  only  after  committee 
approval  and  negotiation  of  the  final 
terms  of  the  grant. 

(d)  Grantee  Responsibilities.  A 
recipient  of  a  Curriculum  Adaptation 
grant  must: 

(1)  Comply  with  the  same  quarterly 
reporting  requirements  as  other  Institute 
grantees  (see  Section  X.L.,  infr«); 

(2)  Include  in  each  grant  product  a  » 
prominent  acknowledgment  that 
support  was  received  from  the  Institute, 
along  with  the  "SJI"  logo  and  a 
disclaimer  paragraph  (See  section  X.Q. 
of  the  Guideline);  and 

(3)  Submit  two  copies  of  the  manuals, 
handbooks,  or  conference  packets 
developed  under  the  grant  at  the 
conclusion  of  the  grant  period,  along 
with  a  final  report  that  includes  any 
evaluation  results  and  explains  how  the 
grantee  intends  to  replicate  the  program 
in  the  future. 

Applicants  seeking  other  types  of 
funding  for  developing  and  testing 
educational  programs  must  comply  with 
the  requirements  for  concept  papers  and 
applications  set  forth  in  Sections  VI  and 
Vn  or  the  requirements  for  renewal 
applications  set  forth  in  Section  IX. 

ui.  Scholarships  for  fudges  and  Court 
Personnel.  The  Institute  is  reserving  up 
to  $200,000  to  support  a  scholarship 
program  for  State  court  judges  and  court 
managers. 

(a)  Program  Description/Scholarship 
Amounts.  The  purposes  of  the  Institute 
scholarship  program  are  to:  enhance  the 
knowledge,  skills,  and  abilities  of  judges 
and  court  managers;  enable  State  court 
judges  and  court  managers  to  attend  out- 
of-State  educational  programs 
sponsored  by  national  and  State 
providers  that  they  could  not  otherwise 
attend  because  of  limited  State,  local 
and  personal  budgets;  and  provide 
States,  judicial  educators,  and  the 
Institute  with  evaluative  information  on 
a  range  of  judicial  and  court-related 
education  programs. 

Scholarsnips  will  be  granted  to 
individuals  only  for  the  purpose  of 
attending  an  out-of-State  educational 
program  within  the  United  States.  The 
annual  or  midyear  meeting  of  a  State  or 
national  organization  of  which  the 
applicant  is  a  member  does  not  qualify 
as  an  out-of-State  educational  program 
for  scholarship  purposes,  even  though  it 
may  include  workshops  or  other 
training  sessions. 


A  scholarship  may  cover  the  cost  of 
tuition  and  transportation  up  to  a 
maximum  total  of  $1,500  per 
scholarship.  (Transportation  expenses 
include  round-trip  coach  airfare  or  train 
fare.  Recipients  who  drive  to  the  site  of 
the  program  may  receive  $.31/mile  up  to 
the  amoimt  of  the  advanced  purchase 
round-trip  airfare  between  their  home 
and  the  program  site.)  Funds  to  pay 
tuition  and  transportation  expenses  in 
excess  of  $1,500,  and  other  costs  of 
attending  the  program  such  as  lodging, 
meals,  materials,  and  local 
transportation  (including  rental  cars)  at 
the  site  of  the  education  program,  must 
be  obtained  from  other  sources  or  be 
borne  by  the  scholarship  recipient. 

Scholarship  applicants  are 
encouraged  to  check  other  sources  of 
financial  assistance  and  to  combine  aid 
from  various  sources  whenever  possible. 

Scholarship  recipients  are  encouraged 
to  check  with  their  tax  advisor  to 
determine  whether  the  scholarship 
constitutes  taxable  income  under 
Federal  and  State  law. 

(b)  Eligibility  Requirements.  Because 
of  the  limited  amount  of  funds 
available,  scholarships  can  be  awarded 
only  to  full-time  judges  of  State  or  local 
trial  and  appellate  courts;  full-time 
professional,  State  or  local  court 
personnel  with  management 
responsibiUties;  and  supervisory  and 
management  probation  personnel  in 
judicial  branch  probation  offices.  Senior 
judges,  part-time  judges,  quasi-judicial 
hearing  officers  including  referees  and 
commissioners.  State  administrative  law 
judges,  staff  attorneys,  law  clerks,  line 
staff,  law  enforcement  officers,  and 
other  executive  branch  personnel  are 
not  eUgible  to  receive  a  scholarship. 

(c)  Application  Procedures.  Judges 
and  court  managers  interested  in 
receiving  a  scholarship  must  submit  the 
Institute's  Judicial  Education 
Scholarship  Application  Form  (Form 
Si,  see  Appendix  V).  An  applicant  may 
apply  for  a  scholarship  for  only  one 
educational  program  during  any  one 
application  cycle.  Applications  must  be 
submitted  by: 

October  1, 1996,  for  programs 
beginning  between  January  1,  and 
March  31, 1997; 

January  7, 1997,  for  prografns 
beginning  between  April  1  and  June  30, 
1997; 

April  1, 1997,  for  programs  beginning 
between  July  1  and  September  30, 1997; 

and 

July  1, 1997.  for  programs  beginning 
between  October  1,  and  December  31. 
1997. 

No  exceptions  or  extensions  will  be 
granted.  Applicants  are  encouraged  not 
to  wait  for  the  decision  on  the 
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scholarship  to  register  for  the 
educational  program  they  wish  to 
attend. 

(d)  Concurrence  Requirement.  All 
scholarship  applicants  must  obtain  the 
written  concurrence  of  the  Chief  Justice 
of  his  or  her  State's  Supreme  Court  (or 
the  Chief  Justice's  designee)  on  the 
histitute's  Judicial  Education 
Scholarship  Concurrence  form  (Form 
82,  see  Appendix  V).  Court  managers, 
other  than  elected  clerks  of  court,  also 
should  submit  a  letter  of  support  from 
their  supervisor.  The  Concurrence  form 
(Form  S2)  may  accompany  the 
application  or  be  sent  separately. 
However,  the  original  signed 
Concurrence  form  must  be  received  by 

'  the  bistitute  within  two  weeks  after  the 
appropriate  application  mailing 
deadline  (i.e.  by  October  8, 1996,  or 
January  14,  April  8,  or  July  8,  1997).  No 
application  will  be  reviewed  if  a  signed 
Concurrence  form  has  not  been  received 
by  the  required  date. 

(e)  Review  Procedures/Selection 
Criteria.  The  Board  of  Directors  has 
delegated  the  authority  to  approve  or 
deny  scholarships  to  its  Judicial 
Education  Committee.  The  histitute 
intends  to  notify  each  appUcant  whose 
scholarship  has  been  approved  within 
60  days  after  th«  relevant  appUcation 
deadline.  The  Committee  will  reserve 
sufficient  funds  each  quarter  to  assure 
the  availability  of  scholarships 
throughout  the  year. 

The  factors  that  the  histitute  will 
consider  in  selecting  scholarship 
recipients  are: 

•  The  applicant's  need  for  education 
in  the  particular  course  subject  and  how 
the  applicant  would  apply  the 
information/skills  gained; 

•  The  benefits  to  the  applicant's  court 
or  the  State's  court  system  that  would  be 
derived  from  the  applicant's 
participation  in  the  specific  educational 
program,  including  a  description  of 
current  legal,  procedural, 
administrative,  or  other  problems 
affecting  the  State's  courts,  related  to 
topics  to  be  addressed  at  the  educational 
program  (in  addition  to  submission  of  a 
signed  Form  82); 

•  The  absence  of  educational 
programs  in  the  applicant's  State 
addressing  the  particular  topic; 

•  How  the  applicant  will  disseminate 
the  knowledge  gained  (e.g.,  by 
developing/teaching  a  course  or 
providing  in-service  training  for  judges 
or  court  persoimel  at  the  State  or  local 
level); 

•  The  length  of  time  that  the 
applicant  intends  to  serve  as  a  judge  or 
court  manager,  assuming  reelection  or 
reappointment,  where  applicable; 


•  The  likelihood  that  the  applicant 
would  be  able  to  attend  the  program 
without  a  scholarship; 

•  The  unavailability  of  State  or  local 
funds  to  cover  the  costs  of  attending  the 
program; 

•  The  quality  of  the  educational 
program  to  be  attended  as  demonstrated 
by  the  sponsoring  organization's 
experience  in  judicial  education, 
evaluations  by  participants  or  other 
professionals  in  the  field,  or  prior  SJI 
support  for  this  or  other  programs 
sponsored  by  the  organization; 

•  Geographic  balance; 

•  The  balance  of  scholarships  among 
types  of  applicants  and  courts; 

•  The  balance  of  scholarships  among 
educational  programs;  and 

•  The  level  of  appropriations 
available  to  the  Institute  in  the  current 
year  and  the  amount  expected  to  be 
available  in  succeeding  fiscal  years. 

(f)  Non-transferability.  Scholarships 
are  not  transferable  to  another 
individual.  They  may  be  used  only  for 
the  course  specified  in  the  appUcation 
unless  the  recipient  submits  a  letter 
requesting  to  attend  a  different  course. 
The  letter  must  explain  the  reasons  for 
the  change;  the  need  for  the  information 
or  skills  to  he  provided  by  the  new 
course;  how  the  information  or  skills 
will  be  used  to  benefit  the  individual, 
his  or  her  court,  and/or  the  courts  of  the 
State:  and  how  the  knowledge  or  skills 
gained  will  be  disseminated.  Requests  to 
use  a  scholarship  for  a  different  course 
must  be  approved  by  the  Judicial 
Education  Committee  of  the  histitute's 
Board  of  Directors.  Ordinarily,  decisions 
on  such  requests  will  be  made  within  30 
days  after  the  receipt  of  the  request 
letter. 

(g)  Responsibilities  of  Scholarship 
Recipients,  hi  order  to  receive  the  funds 
authorized  by  a  scholarship  award, 
recipients  must  submit  a  Scholarship 
Payment  Voucher  (Form  S3)  together 
with  a  tuition  statement  from  the 
program  sponsor,  and  a  transportation 
fare  receipt  (or  statement  of  the  driving 
mileage  to  and  from  the  recipient's 
home  to  the  site  of  the  educational 
program).  Recipients  also  must  submit 
to  the  Institute  a  certificate  of 
attendance  at  the  program,  an 
evaluation  of  the  educational  program 
they  attended,  and  a  copy  of  the  notice 
of  any  scholarship  funds  received  from 
other  sources.  A  copy  of  the  evaluation 
must  be  sent  to  the  Qiief  Justice  of  their 
State. 

A  State  or  a  local  jiuisdiction  may 
impose  additional  requirements  on 
scholarship  recipients  that  are 
consistent  with  8JI's  criteria  and 
requirements,  e.g.,  a  requirement  to 
serve  as  faculty  on  the  subject  at  a  State- 


or  locally-sponsored  judicial  education 
program. 

c.  Dispute  Resolution  and  the  Courts. 
This  category  includes  education, 
research,  evaluation,  and  demonstration 
projects  to  evaluate  or  enhance  the 
effectiveness  of  court-connected  dispute 
resolution  programs.  The  histitute  is 
interested  in  projects  that  facilitate 
comparison  among  research  studies  by 
using  similar  measures  and  definitions; 
address  the  nature  and  operation  of 
ADR  programs  within  the  context  of  the 
court  system  as  a  whole;  and  compare 
dispute  resolution  processes  to  attorney 
settlement  as  well  as  trial.  Specific 
topics  of  interest  include: 

•  The  appropriate  timing  for  referrals 
to  dispute  resolution  services  and  the 
en^ects  of  implementing  such  referrals  at 
various  stages  during  litigation; 

•  The  effect  of  dinerent  referral 
methods  including  any  differences  in 
outcome  between  voluntary  and 
mandatory  referrals; 

•  The  special  procedures  or 
approaches  incorporated  into 
courtconnected  dispute  resolution 
programs  to  take  into  account  the 
differences  in  various  cultural 
communities'  attitudes  toward  conflict 
and  authority; 

•  The  assessment  of  innovative 
approaches  that  provide  rural  courts 
and  other  under-served  areas  with 
adequate  court-connected  dispute 
resolution  services;  and 

•  The  development  and  evaluation  of 
innovative  court-connected  dispute 
resolution  programs  for  resolving 
complex  and  multi-party  cases. 

Applicants  should  be  aware  that  the 
Institute  will  not  provide  operational 
support  for  on-going  ADR  programs  or 
start-up  costs  of  non-innovative  ADR 
programs.  Courts  also  should  be  advised 
that  it  is  preferable  for  the  applicant  to 
use  its  funds  to  support  the  operational 
costs  of  an  innovative  program  and 
request  Institute  funds  to  support 
related  technical  assistance,  training, 
and  evaluation  elements  of  the  program. 

In  previous  funding  cycles,  grants 
have  been  awarded  to  support 
evaluation  of  the  use  of  mediation  in 
civil,  domestic  relations,  juvenile, 
probate,  medical  malpractice,  appellate, 
and  minor  criminal  cases.  SJI  grants  also 
have  supported  assessments  of  the 
impact  of  private  judging  on  State 
courts;  multi-door  courthouse  programs; 
arbitration  of  civil  cases;  screening  and 
intake  procediues  for  mediation;  the 
relationship  between  mediator  training 
and  qualifications,  and  case  outcome 
and  party  satisfaction;  and  trial  and 
appellate  level  civil  settlement 
programs.  In  addition,  SJI  has  supported 
the  creation  of  a  national  ADR  resource 
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center  and  a  national  database  of  court- 
connected  dispute  resolution  programs; 
the  development  of  training  programs 
for  judges;  the  testing  of  Statewide  and 
trial  court-based  ADR  monitoring/ 
evaluation  systems  and  implementation 
manuals;  the  promulgation  of  principles 
and  policies  regarding  the 
qualifications,  selection,  and  training  of 
court-connected  neutrals;  development 
of  standards  for  court-annexed 
mediation  prqgrams;  and  an 
examination  of  the  applicabiUty  of 
various  dispute  resolution  procedures  to 
different  cultural  groups. 

d.  Application  of  Technology.  This 
category  includes  the  testing  of 
innovative  applications  of  technology  to 
improve  the  operation  of  court 
management  systems  and  judicial 
practices  at  both  the  trial  and  appellate 
court  levels. 

The  histitutp  seeks  to  support  local 
experiments  with  promising  but 
untested  applications  of  technology  in 
the  courts  that  include  an  evaluation  of 
the  impact  of  the  technology  in  terms  of 
costs,  benefits,  and  staff  workload,  and 
a  training  coi^ponent  to  assure  that  the 
staff  is  appropriately  educated  about  the 
purpose  and  use  of  the  new  technology. 
In  this  context,  "untested"  refers  to 
novel  applications  of  technology 
developed  foit  the  private  sector  and 
other  fields  that  have  not  previously 
been  applied  to  the  courts. 

The  Institute  is  particularly  interested 
in  supportingj  efforts  to: 

•  Evaluate  the  use  of  the  Internet  for 
case  and  document  filing; 

•  Establish  standards  for  judicial 
electronic  dat|a  interchange  (EDI);  and 
test  local.  Statewide,  and/or  interstate 
demonstrations  of  the  courts'  use  of  EDI. 

•  Evaluate  innovative  applications  of 
technology  to  prevent  courthouse 
incidents  that  endanger  the  lives  and 
property  of  judges,  court  personnel,  and 
courtroom  participants. 

•  Demonst^te  and  evaluate 
innovative  iniformation  system  links 
between  courts  and  criminal  justice, 
social  service,  and  treatment  agencies. 

Ordinarily^  the  Institute  will  not 
provide  support  for  the  purchase  of 
equipment  or  software  in  order  to 
implement  a  technology  that  has  been 
thoroughly  tested  in  the  courts,  such  as 
the  establishment  of  videblinks  between 
courts  and  jajls,  the  use  of  optical 
imaging  for  recordkeeping,  and  the 
creation  of  ai)  automated  management 
information  System.  (But  see  section 
n.C.l.  on  projects  to  meet  a  critical  need 
of  a  single  jurisdiction.)  (See  section 
XI.H.2.b.  regarding  other  limits  on  the 
use  of  grant  ^nds  to  purchase 
equipment  attd  software.) 


In  previous  funding  cycles,  grants 
have  been  awarded  to  support: 
demonstration  and  evaluation  of 
communications  technology  including 
the  availability  of  electronic  forms  and 
information  on  the  Internet  to  assist  pro 
se  litigants;  access  to  case  data  via  the 
Internet;  guidelines  for  electronic 
transfer  of  court  documents;  the 
development  of  an  electronic  dociunent 
management  system;  and  a  court 
management  information  display 
system;  the  integration  of  bar-coding 
technology  with  an  existing  automated 
case  management  system; 
demonstration  of  an  on-bench 
automated  system  for  generating  and 
processing  court  orders  and 
development  of  an  automated  judicial 
education  management  system;  a 
document  management  system  for  small 
courts  using  imaging  technology; 
evaluation  of  the  use  of  automated  teller 
machines  for  paying  jurors;  creation  of 
a  court  technology  laboratory  to  provide 
judges  and  court  managers  an 
opportunity  to  test  automated  court- 
related  hardware  and  software;  and 
establishment  of  a  technical  information 
service  to  respond  to  specific  inquiries 
concerning  court-related  technologies. 

Grants  auso  provided  support  for 
national  court  technology  conferences; 
the  development  of  model  rules  on  the 
use  of  computer-generated 
demonstrative  evidence  and  electronic 
dociunentary  evidence;  preparation  of 
guidelines  on  privacy  and  public  access 
to  electronic  court  information  and  on 
court  access  to  the  information 
superhighway;  the  testing  of  a 
computerized  citizen  intake  and  referral 
service;  development  of  an  "analytic 
judicial  desktop  system"  to  assist  judges 
in  making  sentencing  decisions; 
implementation  and  evaluation  of  a 
Statewide  automated  integrated  case 
docketing  and  record-keeping  system;  a 
prototype  computerized  benchbook 
using  hypertext  technology;  and 
computer  simulation  models  to  assist 
State  courts  in  evaluating  potential 
strategies  for  improving  civil  caseflow. 

e.  Court  Planning,  Management,  and 
Financing.  The  Institute  is  interested  in 
supporting  projects  that  explore 
emerging  issues  that  will  affect  the  State 
courts  as  they  enter  the  21st  Century,  as 
well  as  projects  that  develop  and  test 
innovative  approaches  for  managing  the 
courts,  securing  and  managing  the 
resources  required  to  fully  meet  the 
responsibilities  of  the  judicial  branch, 
and  institutionalizing  long-range 
planning  processes.  In  particular  the 
Institute  is  interested  in: 

i.  IDemonstration,  evaluation, 
education,  research,  and  technical 
assistance  projects  to: 


•  Develop,  implement  and  assess 
innovative  case  management  techniques 
for  cases  involving  juveniles; 

•  Facilitate  communication, 
information  sharing,  and  coordination 
between  the  juvenile  and  criminal 
courts; 

•  Assess  the  effects  of  innovative 
management  approaches  designed  to 
assure  quality  services  to  court  users; 

•  Institutionalize  long-range  planning 
approaches  in  individual  States  and 
local  jurisdictions,  including 
development  of  an  ongoing  internal 
capaci^  to  conduct  envirorunental 
scanning,  trends  analysis,  and 
benchmarking;  and 

•  Develop  and  test  mechanisms  for 
linking  assessments  of  effectiveness 
such  as  the  Trial  Coiul  Performance 
Standards  to  fiscal  planning  and 
budgeting,  including  service  efforts  and 
accomplishments  approaches  (SEA), 
performance  audits,  and  performance 
budgeting;  and  the  testing  of  innovative 
programs  and  procedures  for  providing 
clear  and  open  communications 
between  the  judicial  and  legislative 
branches  of  government. 

ii.  The  preparation  of  essays  exploring 
possible  changes  in  the  court  process  or 
judicial  administration  and  their 
impUcations  for  judges,  court  managers, 
policymakers,  and  the  {fublic.  Grants 
supporting  such  "think  pieces"  are 
limited  to  no  more  than  $10,000.  The 
resulting  essay  should  be  directed  to  the 
court  community  and  of  pubUshable 
quality. 

Possible  topics  include,  but  are  not 
Hmited  to:  the  ramifications  of  "virtual 
trials"  (i.e.  proceedings  in  which  several 
of  the  trial  participants  including  the 
parties,  counsel,  witnesses,  the  judge, 
and  the  jury  may  not  be  physically  in 
the  courtroom);  the  implications  of  the 
greater  use  of  technology-enhanced 
courtroom  presentations,  especially 
when  there  is  an  imbalance  of  resources 
among  the  parties;  the  appropriateness 
of  modifying  methods  of  selecting, 
qualifying,  and  using  jiuies;  and  the 
uses  of  technology  to  better  inform  and 
prepare  jurors. 

Tne  Institute  has  funded  planning, 
futures,  and  innovative  management 
projects  including:  national  and 
Statewide  "future  and  the  courts" 
conferences  and  training;  development 
of  curricula,  guidebooks  and  a  video  on 
visioning,  and  a  long-range  planning 
guide  for  trial  courts;  the  provision  of 
technical  assistance  to  courts 
conducting  futures  and  long-range 
planning  activities,  including 
development  of  a  court  futures  network 
on  Internet;  a  National  Interbranch 
Conference  on  Funding  the  State  Courts; 
a  test  of  the  feasibility  of  implementing 
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the  Trial  Court  Performance  Standards 
in  four  States;  the  development  of 
Appellate  Court  Performance  Standards 
and  Measures;  the  application  of  total 
quality  management  principles  to  court 
operations,  as  well  as  the  development 
of  a  TQM  guidebook  and  training 
materials  for  trial  courts;  revision  of  the 
Standards  on  Judicial  Administration; 
projects  identifying  the  causes  of  delay 
in  trial  and  appellate  courts;  and  the 
preparation  of  a  national  agenda  for 
reducing  litigation  cost  and  delay. 

f.  Resolution  of  Current  Evidentiary 
Issues.  This  category  includes 
educational  programs  and  other  projects 
to  assist  judges  in  deciding  questions 
regarding: 

•  The  admissibility  of  new  forms  of 
demonstrative  evidence,  including 
computer  simulations,  and  providing 
appropriate  jury  instructions  regarding 
such  evidence; 

•  The  appropriate  use  of  expert 
testimony  in  criminal  cases  concerning 
the  possible  mitigating  impact  of  the 
prior  victimization  of  the  defendant; 

•  The  admissibility  and  weight  of 
complex  scientific  or  technical  evidence 
and  applying  the  standards  set  forth  in 
Daubert  v.  Merrell  Dow 
Pharmaceuticals,  Inc.  governing  the 
admissibility  of  scientific  and  technical 
evidence; 

•  The  admissibility  of  genetic 
evidence  generally,  and  the  findings  of 
the  recently  released  National  Academy 
of  Sciences  report  evaluating  forensic 
DNA  evidence,  in  particular; 

•  The  admissibility  of  testimony 
based  on  recovered  memory,  and  the 
admissibility  of  expert  testimony  about 
memory  recovery;  and 

•  The  application  of  rape  shield  laws 
and  other  limits  on  the  introduction  of 
evidence  or  the  cross-examination  of 
witnesses. 

hi  previous  funding  cycles,  the 
histitute  has  supported  the  analysis  of 
issues  related  to  the  use  of  expert 
testimony  in  criminal  cases  involving 
domestic  violence;  development  of  a 
computer-assisted  training  program  on 
evidentiary  problems  for  juvenile  and 
family  court  judges;  training  on 
medical/legal  and  scientific  evidence 
issues;  a  national  conference  on  mass 
tort  litigation;  regional  seminars  on 
evidentiary  questions;  production  of  a 
videotape  and  other  materials  on 
scientific  evidence;  presentation  of  a 
workshop  on  the  use  of  DNA  evidence 
in  criminal  proceedings;  and 
preparation  of  a  benchbook  for  judges 
on  the  credibiUty,  competence,  and 
courtroom  treatment  of  child  witnesses 
as  well  as  protocols  for  questioning 
child  victims  of  crime. 


g.  Substance  Abuse.  This  category 
includes  projects  to  develop  and  ■ 
evaluate  innovative  techniques  that 
courts  may  use  to  handle  a  large  volume 
of  substance  abuse-related  criminal, 
civil,  juvenile,  and  domestic  relations 
cases  fairly  and  expeditiously.  In 
particular,  the  Institute  is  interested  in 
projects  to: 

•  Prepare  and  test  measures,  forms, 
and  other  tools  for  self-evaluation  of  a 
court-enforced  substance  abuse 
treatment  program; 

•  Develop  and  test  innovative 
management  information  systems  to 
facilitate  the  sharing  of  information 
among  courts,  and  the  agencies  and 
service  providers  involved  in  the 
operation  of  a  court-enforced  substance 
abuse  treatment  program; 

•  Assess  the  effect  of  managed  health- 
care plans  on  the  availability  and  cost 
of  drug  treatment  services  for  court- 
enforced  treatment  programs,  and  assist 
courts  in  shaping  managed  care  plans  to 
enhance  the  availabiUty  of  necessary 
services  at  a  reasonable  cost; 

•  Develop  and  test  educational 
programs  for  judges  and  court  personnel 
concerning  the  management  of  "drug 
courts"  (i.e.  speciaUzed  calendars  for 
substance  abuse  cases  combined  with 
court-enforced  treatment  programs), 
developing  collaborative  efforts  with 
community  service  agencies  to  support 
the  work  of  drug  courts,  or  the  ethical 
issues  that  may  be  involved  in  operating 
a  drug  coiu-t;  and 

•  Assess  the  applicability  of  the  drug 
court  model  to  substance  abuse-related 
cases  involving  juveniles  and  cases 
requiring  other  treatment  or  services  in 
addition  to  substance  abuse  treatment 
(e.g.,  child  abuse,  or  mental  health 
cases). 

The  Institute  has  supported  the 
presentation  of  the  1995  National 
Symposium  on  the  Implementation  and 
Operation  of  Court-Enforced  Drug 
Treatment  Programs  as  well  as  the  1991 
National  Conference  on  Substance 
Abuse  and  the  Courts,  and  efforts  to 
implement  the  State  and  local  plans 
developed  at  these  Conferences. 

It  has  also  supported  projects  to 
evaluate:  court-enforced  treatment 
programs;  special  court-ordered 
programs  for  women  offenders,  and 
other  court-based  alcohol  and  drug 
assessment  programs;  replicate  the  Dade 
County  program  in  non-urban  sites; 
involve  community  groups  and,  families 
in  drug  court  programs;  assess  the 
impact  of  legislation  and  court  decisions 
dealing  with  drug-affected  infants,  and 
strategies  for  coping  with  increasing 
caseload  pressures;  develop  a 
benchbook  and  other  educational 
materials  to  assist  judges  in  child  abuse 


and  neglect  cases  involving  parental 
substance  ^bus^  and  in  developing 
appropriate  sentences  for  pregnant 
substance  abusers;  test  the  use  of  a  dual 
diagnostic  treatment  model  for  domestic 
violence  cases  in  which  substance  abuse 
was  a  factor;  and  present  local  and 
regional  educational  programs  for 
judges  and  other  court  personnel  on 
substance  abuse  and  its  treatment. 

h.  Children  and  Families  in  Court. 
This  category  includes  education, 
demonstration,  evaluation,  technical 
assistance,  and  research  projects  to 
identify  and  inform  judges  of 
innovative,  appropriate,  and  effective 
approaches  for  handling  cases  involving 
children  and  families.  The  Institute  is 
particularly  interested  in  projects  that: 

i.  Assist  courts  in  addressing  the 
special  needs  of  children  in  cases 
involving  family  violence  including  the 
development  and  testing  of  innovative 
protocols,  procedures,  educational 
programs,  and  other  measures  for 
improving  the  capacity  of  courts  to: 

•  Adjudicate  child  custody  cases  in 
which  family  violence  may  be  involved; 

•  Determine  and  address  the  service 
needs  of  children  exposed  to  family 
violence  and  the  methods  for  mitigating 
those  effects  when  issuing  protection, 
custody,  visitation,  or  other  orders; 

•  Adjudicate  and  monitor  child  abuse 
and  neglect  litigation  and  reconcile  the 
need  to  protect  the  child  with  the 
requirement  to  make  reasonable  efforts 
to  maintain  or  reunite  the  family. 

ii.  Enhance  the  fairness  and 
effectiveness  of  juvenile  delinquency 
proceedings,  including  projects  that: 

•  Prepare  curricula  and  materials  on 
how  to  manage  cases  involving  gang 
members  fairly,  safely,  and  effectively, 
including  the  use  of  appropriate 
procedures  for  determining  pre- 
adjudication release,  protecting 
witnesses,  and  developing  effective 
dispositions; 

•  Prepare  curricula  and  materials  for 
judges  and  court  staff  on  accurately 
identifying  those  juvenile  offenders  who 
are  likely  to  pursue  criminal  careers  and 
to  intervene  more  effectively  when  such 
a  youth  is  identified. 

•  Develop  and  test  effective 
approaches  for  the  detention, 
adjudication,  and  disposition  of 
juveniles  under  age  13  who  are  accused 
of  involvement  in  a  violent  offense; 

iii.  Improve  the  fairness  and 
effectiveness  of  proceedings  to 
determine  custody,  visitation,  and 
support  issues,  including  projects  that: 

•  Develop  and  test  guidelines, 
curricula,  and  other  materials  to  assist 
trial  judges  in  determining  the  best 
interest  of  a  child,  particularly  when  an 
adoption  is  contested,  or  when  a  parent 
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who  has  been  lawarded  custody  seeks  to 
relocate;  > 

•  Develop  and  test  guidelines, 
curricula,  and  other  materials  to  assist 
trial  judges  in  estabUshlng  and 
enforcing  custody,  visitation,  and 
support  orders  in  cases  in  which  a 
child's  parent!  were  never  married  to 
each  other. 

iv.  Improve  the  effectiveness  and 
operating  efficiency  of  juvenile  and 
family  coiuls,  including  projects  to: 

•  Improve  tfie  capacity  of  courts, 
regardless  of  structure,  to  expeditiously 
coordinate  and  share  appropriate 
information  for  multiple  cases  involving 
members  of  the  same  family; 

•  Develop  and  test  innovative 
techniques  fot  improving 
communication,  sharing  information, 
and  coordination  between  juvenile  and 
criminal  courts  and  divisions;  and 

•  Improve  ihe  handling  of  the 
criminal  and  civil  aspects  of  interstate 
and  international  parental  child 
abductions. 

In  previous  funding  cycles,  the 
Institute  supported  a  national  and  State 
conferences  on  courts,  children,  and  the 
family;  a  review  of  juvenile  courts  in 
Ught  of  the  upcoming  100th  anniversary 
of  the  foundiiig  of  the  first  juvenile 
court;  a  symppsium  on  the  resolution  of 
interstate  child  welfare  issues;  the 
preparation  of  educational  materials  on 
the  questioniog  of  child  witnesses, 
making  reasonable  efforts  to  preserve 
tamilies.  adjudicating  allegations  of 
child  sexual  abuse  when  custody  is  in 
dispute,  child  victimization,  handling 
child  abuse  and  neglect  cases  when 
parental  subsiance  abuse  Is  involved, 
and  on  children  as  the  silent  victims  of 
spousal  abuse.  Other  Institute  grants 
have  supported  the  examination  of 
supervised  visitation  programs,  effective 
court  responaes  when  domestic  violence 
and  custody  disputes  coincide,  and 
foster  care  re? iew  procedures. 

In  addition^  the  Institute  has 
supported  projects  to  enhance 
coordination  of  cases  involving  the 
same  family  that  are  being  heard  in 
diffierent  courts;  assistance  to  States 
considering  astablishment  of  a  bmily 
coiul;  development  of  national  and 
State-based  training  materials  for 
guardians  ad  litem;  examinations  of  the 
authority  of  tjie  juvenile  court  to  enforce 
treatment  orders  and  the  role  of  juvenile 
court  judges;  and  development  of 
innovative  approaches  for  coordinating 
services  for  oiildren  and  youth. 

i.  Improvii\g  the  Courts'  Response  to 
Domestic  Vialence  and  Gender-Related 
Crimes  of  Violence.  This  category 
includes  edupation,  demonstration, 
technical  assistance,  evaluation,  and 
research  projbcts  to  improve  the  fair  and 


efiiective  processing,  consideration,  and 
disposition  of  cases  concerning 
domestic  violence  and  gender-related 
violent  crimes,  including  projects  on: 

•  The  effective  use  and  enforcement 
of  intra-  and  mter-State  protective 
orders  and  the  implications  for  the 
coiuls  of  the  full  faith  and  credit 
provisions  of  the  Violence  Against 

Women  Act; 

•  The  effective  use  of  electronic 
databases  of  protection  orders; 

•  The  effectiveness  of  specialized 
calendars  or  divisions  for  considering 
domestic  violence  cases  and  related 
matters,  including  their  impact  on 
victims,  offenders,  and  court  operations; 

•  The  most  effective  procedures  for 
conducting  "fatality  reviews,"  and  the 
impact  of  such  reviews  on  the  courts, 
criminal  justice  agencies,  and  the 

public; 

•  Appropriate  consideration  of 
cultural  issues  in  adjudicating  and 
developing  effective  dispositions  in 
cases  involving  domestic  violence; 

•  Effective  methods  that  courts  can 
use  to  monitor  and  respond  to  staUdng; 

•  Determining  when  it  may  be 
appropriate  to  refer  a  case  involving 
family  violence  for  mediation  and  what 
procedures  and  safeguards  should  be 
employed; 

•  Effective  programs,  procedures,  and 
strategies  to  coordinate  the  response  to 
domestic  violence  and  gender-related 
crimes  of  violence  among  courts, 
criminal  justice  agencies,  and  social 
services  programs,  and  to  assure  that 
coiuls  are  fully  accessible  to  victims  of 
domestic  violence  and  other  gender- 
related  violent  crimes;  and 

•  Effiective  sentencing  approaches  in 
cases  involving  domestic  violence  and 
other  gender-related  crimes,  including 
methods  for  accurately  identifying 
potentially  lethal  batterers. 

Institute  funds  may  not  be  used  to 
provide  operational  support  to  programs 
offering  direct  services  or  compensation 
to  victims  of  crimes. 

In  previous  funding  cycles,  the 
Institute  supported  national  and  State 
conferences  on  family  violence  and  the 
courts  as  well  as  projects  to  implement 
the  action  pEans  developed  at  these 
conferences;  development  of  curricula 
for  judges  on  handling  family  violence, 
rape,  and  sexual  assault  cases; 
preparation  of  descriptions  of 
innovative  court  practices  in  family 
violence  (jases;  evaluation  of  the 
effectiveness  of  court-ordered  treatment 
for  family  violence  offenders  and  of  the 
use  of  alternatives  to  adjudication  in 
child  abuse  cases;  development  of  ways 
to  improve  the  effectiveness  of  civil 
protection  orders  for  family  violence 
victims;  an  examination  of  state-of-the- 


art  court  practices  for  handling  family 
violence  cases;  recommendations  on 
how  to  improve  access  to  rural  courts 
for  victims  of  family  violence; 
exploration  of  the  policy  issues  related 
to  and  the  development  of  curricula  on 
the  use  of  mediation  in  domestic 
relations  cases  involving  allegations  of 
violence;  testing  of  videotapes  and  other 
educational  programs  for  the  parties  in 
divorce  actions  and  their  children;  and 
preparation  of  an  analysis  of  the  issues 
related  to  the  use  of  expert  testimony  in 
criminal  cases  involving  domestic 
violence. 

j.  The  Relationship  Between  State  and 
Federal  Courts.  This  category  includes 
education,  research,  demonstration,  and 
evaluation  projects  designed  to  facilitate 
appropriate  and  effective 
communication,  cooperation,  and 
coordination  between  State  and  Federal 
courts.  The  Institute  is  particularly 
interested  in  innovative  projects  that: 

i.  Develop  and  test  curricula  and  other 
educational  materials  to  illustrate 
effective  methods  being  used  at  the  trial 
court.  State,  and  Orcuit  levels  to 
coordinate  cases  and  administrative 
activities,  and  share  facilities;  and 

ii.  Develop  and  test  new  approaches 

to: 

•  linplement  the  habeas  corpus 
provisions  of  the  Anti-Terrorism  Act  of 

1996; 

•  Handle  capital  habeas  corpus  cases 

fairly  and  efficienUy; 

•  Coordinete  and  process  mass  tort 
cases  fairly  and  efficiently  at  the  trial 
and  appellate  levels; 

•  Coordinate  the  adjudication  of 
refated  State  and  Federal  criminal  cases; 

•  Coordinate  related  State  and 
Federal  cases  that  may  be  brought  under 
the  Violence  Against  Women  Act; 

•  Exchange  information  and 
coordinate  calendars  among  State  and 
Federal  courts;  and 

•  Share  jury  pools,  alternative  dispute 
resolution  programs,  and  coiul  services. 

In  previous  funding  cycles,  the 
Institute  has  supported  national  and 
regional  conferences  on  State-Federal 
judicial  relationships,  a  national 
conference  on  mass  tort  litigation,  and 
the  Chief  Justices'  Special  Committee  on 
Mass  Tort  Litigation.  In  addition,  the 
Institute  has  supported  projects 
developing  judicial  impact  statement 
procedures  for  national  legislation 
affecting  State  courts,  and  projects 
examining  methods  of  State  and  Federal 
trial  and  appellate  court  cooperation; 
procedures  for  facilitating  certification 
of  questions  of  faw;  the  impact  on  the 
State  courts  of  divereity  cases  and  cases 
brought  under  section  1983;  the 
procedures  used  in  Federal  habeas 
corpus  review  of  State  court  criminal 
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cases;  the  factors  that  motivate  litigants 
to  select  Federal  or  State  courts;  and  the 
mechanisms  for  transferring  cases 
between  Federal  and  State  courts,  as 
well  as  the  methods  for  effectively 
consolidating,  deciding,  and  managing 
complex  litigation.  The  Institute  has 
also  supported  a  test  of  assigning 
specialized  law  clerks  to  trial  courts 
hearing  capital  cases  in  order  to 
improve  the  fairness  and  efficiency  of 
death  penalty  htigation  at  the  trial  level, 
a  clearinghouse  of  information  on  State 
constitutional  law  decisions, 
educational  programs  for  State  judges 
on  coordination  of  Federal  bankruptcy 
cases  with  State  Utigation,  and  a 
seminar  examining  the  implications  of 
the  "FederaUzation"  of  crime. 

C.  Single  Jurisdiction  Projects 

The  Board  will  consider  supporting  a 
Umited  number  of  projects  submitted  by 
State  or  local  courts  that  address  the 
needs  of  only  the  applicant  State  or 
local  jurisdiction.  It  has  estabUshed  two 
categories  of  Single  Jurisdiction 
Projects: 

1.  Projects  Addressing  a  Critical  Need 
of  a  Single  State  or  Local  Jurisdiction. 

a.  Description  of  the  Program.  The 
Board  will  set  aside  up  to  $300,000  to 
support  projects  submitted  by  State  or 
local  coiuts  that  address  the  needs  of 
only  the  applicant  State  or  local 
jurisdiction.  A  project  under  this  section 
may  address  any  of  the  topics  included 
in  die  Special  Interest  Categories  or 
Statutory  Program  Areas.  In  particular, 
the  Institute  is  interested  in  proposals  to 
replicate  programs,  procedures,  or 
strategies  that  have  been  developed, 
demonstrated,  or  evaluated  by  SJI- 
supported  projects.  (A  list  of  examples 
of  such  projects  is  contained  in 
Appendix  IV.)  Replication  grants  are 
limited  to  no  more  than  $30,000  each. 
Ordinarily,  the  Institute  will  not  provide 
support  solely  for  the  purchase  of 
equipment  or  software. 

Concept  papers  for  single  jurisdiction 
projects  may  be  submitted  by  a  State 
coiul  system,  an  appellate  court,  or  a 
limited  or  general  jurisdiction  trial 
coiut.  AH  awards  under  this  category 
are  subject  to  the  matching  requirements 
set  forth  in  section  X.B.I. 

b.  Application  Procedures.  Concept 
papers  and  applications  requesting 
funds  for  projects  under  this  section 
must  meet  the  requirements  of  sections 
VI.  ("Concept  Paper  Submission 
Requirements  for  New  F*rojects")  and 
Vn.  ("Application  Requirements"), 
respectively,  and  must  demonstrate  that: 

i.  The  proposed  project  is  essential  to 
meeting  a  critical  need  of  the 
jurisdiction;  and 


ii.  The  need  cannot  be  met  solely  with 
State  and  local  resources  within  the 
foreseeable  future. 

2.  Technical  Assistance  Grants. 

a.  Description  of  the  Program.  The 
Board  will  set  aside  up  to  $400,000  of 
Fiscal  Year  1997  funds  to  support  the 
provision  of  technical  assistance  to  State 
and  local  coiuts.  The  exact  amount  to  be 
awarded  for  these  grants  will  depend  on 
the  number  and  quality  of  the 
applications  submitted  in  this  category 
and  other  categories  of  the  Guideline.  It 
is  anticipated,  however,  that  at  least 
$100,000  will  be  available  each  quarter 
to  support  Technical  Assistance  grants. 
The  program  is  designed  to  provide 
State  and  local  courts  with  sufficient 
support  to  obtain  technical  assistance  to 
diagnose  a  problem,  develop  a  response 
to  that  problem,  and  initiate 
iniplementation  of  any  needed  changes. 

Technical  Assistance  grants  are 
limited  to  no  more  than  $30,000  each, 
and  may  cover  the  cost  of  obtaining  the 
services  of  expert  consultants,  travel  by 
a  team  of  officials  from  one  court  to 
examine  a  practice,  program,  or  facility 
in  another  jurisdiction  that  the 
applicant  court  is  interested  in 
replicating,  or  both.  Technical 
assistance  grant  funds  ordinarily  may 
not  be  used  to  support  production  of  a 
videotape.  Normally,  the  technical 
assistance  must  be  completed  within  12 
months  after  the  start-date  of  the  grant. 

b.  Eligibility  for  Technical  Assistance 
Grants.  Only  a  State  or  local  court  may 
apply  for  a  Technical  Assistance  grant. 
As  with  other  awards  to  State  or  local 
courts,  cash  or  in-kind  match  must  be 
provided  equal  to  at  least  50%  of  the 
grant  amount. 

c.  Review  Criteria.  Technical 
Assistance  grants  will  be  awarded  on 
the  basis  of  criteria  including:  whether 
the  assistance  would  address  a  critical 
need  of  the  court;  the  soundness  of  the 
technical  assistance  approach  to  the 
problem;  the  qualifications  of  the 
consultant(s)  to  be  hired,  or  the  specific 
criteria  that  will  be  used  to  select  the 
consultant(s);  commitment  on  the  part 
of  the  court  to  act  on  the  consultant's 
recommendations;  and  the 
reasonableness  of  the  proposed  budget. 
The  Institute  also  will  consider  factors 
such  as  the  level  and  nature  of  the 
match  that  would  be  provided,  diversity 
of  subject  matter,  geographic  diversity, 
the  level  of  appropriations  available  to 
the  Institute  in  the  current  year,  and  the 
amount  expected  to  be  available  in 
succeeding  fiscal  years. 

The  Board  has  delegated  its  authority 
to  approve  these  grants  to  its  Technical 
Assistance  Committee. 

d.  Application  Procedures.  In  lieu  of 
formal  applications,  applicants  for 


Technical  Assistance  grants  may 
submit,  at  any  time,  an  original  and 
three  copies  of  a  detailed  letter 
describing  the  proposed  project  and 
addressing  the  issues  listed  below. 
Letters  from  an  individual  trial  or 
appellate  court  must  be  signed  by  the 
presiding  judge  or  manager  of  that  court. 
Letters  from  the  State  court  system  must 
be  signed  by  the  Chief  Justice  or  State 
Court  Administrator. 

Although  there  is  no  prescribed  form 
for  the  letter  nor  a  minimum  or 
maximum  page  limit,  letters  of 
application  should  include  the 
following  information  to  assure  that 
each  of  the  criteria  is  addressed: 

i.  Need  for  Funding.  What  is  the 
critical  need  facing  the  court?  How  will 
the  proposed  technical  assistance  help 
the  court  to  meet  this  critical  need?  Why 
cannot  State  or  local  resoiut»s  fully 
support  the  costs  of  the  required 
consultant  services? 

ii.  Project  Description.  What  tasks 
would  the  consultant  be  expected  to 
perform  and  how  would  they  be 
accompUshed?  Who  (organization  or 
individual)  would  be  hired  to  provide 
the  assistance  and  how  was  this 
consultant  selected?  If  a  consultant  has 
not  yet  been  identified,  what  procedures 
and  criteria  would  be  used  to  select  the 
consultant?  (Applicants  are  expected  to 
follow  their  jurisdiction's  normal 
procedures  for  prociuing  consultant 
services.)  What  is  the  time  fiame  for 
completion  of  the  technical  assistance? 
How  would  the  court  oversee  the  project 
and  provide  guidance  to  the  consultant, 
and  who  at  the  court  would  be 
responsible  for  coordinating  all  project 
tasks  and  submitting  quarterly  progress 
and  financial  status  reports? 

If  the  consultant  has  been  identified, 
a  letter  fit)m  that  individual  or 
organization  documenting  interest  in 
and  availability  for  the  project,  as  well 
as  the  consultant's  ability  to  complete 
the  assignment  within  the  proposed 
time  period  and  for  the  proposed  cost, 
should  accompany  the  applicant's  letter. 
The  consultant  must  agree  to  submit  a 
detailed  written  report  to  the  court  and 
the  Institute  upon  completion  of  the 
technical  assistance. 

iii.  Likelihood  of  Implementation. 
What  steps  have  been/will  be  taken  to 
facilitate  implementation  of  the 
consultant's  recommendations  upon 
completion  of  the  technical  assistance? 
For  example,  if  the  support  or 
cooperation  of  specific  court  officials  or 
committees,  other  agencies,  funding 
bodies,  organizations,  or  a  court  other 
than  the  applicant  will  be  needed  to 
adopt  the  changes  recommended  by  the 
consultant  and  approved  by  the  court, 
how  will  they  be  involved  in  the  review 
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of  the  recommendations  and 
development  of  the  implementation 

plan?  I 

iv.  Budget  akd  Matching  State 
Contribution.  A  completed  Fonn  E, 
"Preliminary  Budget"  (see  Appendix  V 
to  the  Grant  Guideline),  must  be 
included  with  the  applicant's  letter 
requesting  technical  assistance.  Please 
note  that  the  e$timated  cost  of  the 
technical  assistance  services  should  be 
broken  down  itito  the  categories  listed 
on  the  budget  form  rather  than 
aggregated  under  the  Consultant/ 
Contractual  category. 

The  budget  aarrative  should  provide 
the  basis  for  all  project-related  costs, 
including  the  basis  for  determining  the 
estimated  consultant  costs  (e.g.,  number 
of  days  per  task  times  the  requested 
daily  consultant  rate).  Applicants 
should  be  awate  that  consultant  rates 
above  $300  per  day  must  be  approved 
in  advance  by  the  Institute^  and  that  no 
consultant  will  be  f>aid  at  a  rate  in 
excess  of  $9001  per  day.  In  addition,  the 
budget  should  provide  for  submission  of 
two  copies  of  the  consultant's  final 
report  to  the  Iiistitute. 

Recipients  of  technical  assistance 
grants  do  not  have  to  submit  an  audit, 
but  must  maintain  appropriate 
docimientatJon  to  support  expenditures. 
(See  section  XlM.) 

V.  Support  fpr  the  Project  from  the 
State  Supreme  Court  or  its  Designated 
Agency  or  Council.  Written  concurrence 
on  the  need  fof  the  technical  assistance 
must  be  submitted.  This  concurrence 
may  be  a  copy  of  SJI  Form  B  (see 
Appendix  VI)  signed  by  the  Chief 
Justice  of  the  State  Supreme  Court  or  the 
Chief  Justice's!  designee,  or  a  letter  from 
the  State  Chief  Justice  or  designee.  The 
concurrence  nlay  be  submitted  with  the 
applicant's  letter  or  under  separate 
cover  prior  to  consideration  of  the 
application.  Tpe  concurrence  also  must 
specify  whether  the  State  Supreme 
Court  would  receive,  administer,  and 
account  for  the  grant  funds,  if  awarded, 
or  would  desi^ate  the  local  court  or  a 
specified  agericy  or  council  to  receive 
the  funds  directly. 

Letters  of  application  may  be 
submitted  at  any  time;  however,  all  of 
the  letters  received  during  a  calendar 
quarter  will  be  considered  at  one  time. 
Applicants  submitting  letters  between 
June  18,  and  September  30, 1996  will  be 
notified  of  th^  Board's  decision  by 
December  9,  1996;  those  submitting 
letters  between  October  1,  1996  and 
January  10, 1997  will  be  notified  by 
March  28, 19^7.  Notification  of  the 
Board's  decisions  concerning  letters 
mailed  between  January  11  and  March 
14, 1997,  will  be  made  by  May  27,  1997. 
Notice  of  decisions  regarding  letters 


submitted  between  March  15  and  June 
13, 1997  will  be  made  by  August  31, 

1997.  Subject  to  the  availability  of 
sufficient  appropriations  for  fiscal  year 

1998,  applicants  submitting  letters 
between  June  14  and  September  30, 
1997,  will  be  notified  by  December  19, 
1997. 

If  the  support  or  cooperation  of 
agencies,  handing  bodies,  organizations, 
or  courts  other  than  the  applicant, 
would  be  needed  in  order  for  the 
consultant  to  perform  the  required  tasks, 
written  assurances  of  such  support  or 
cooperation  must  accompany  the 
application  letter.  Support  letters  also 
may  be  submitted  under  separate  cover; 
however,  to  ensure  that  there  is 
sufficient  time  to  bring  them  to  the 
attention  of  the  Board's  Technical 
Assistance  Committee,  lettera  sent 
under  separate  cover  must  be  received 
not  less  than  two  weeks  prior  to  the 
Board  meeting  at  which  the  technical 
assistance  requests  will  be  considered 
(i.e.,  by  November  1, 1996,  and  February 
13,  April  17,  and  July  1 1 ,  1997). 

vi.  Grantee  Responsibilities.  Technical 
Assistance  grant  recipients  are  subject  to 
the  same  quarterly  reporting 
requirements  as  other  Institute  grantees. 
At  the  conclusion  of  the  grant  period,  a 
Technical  Assistance  grant  recipient 
must  complete  a  Technical  Assistance 
Evaluation  Form.  The  grantee  also  must 
submit  to  the  Institute  two  copies  of  a 
final  report  that  explains  how  it  intend? 
to  act  on  the  consultant's 
recommendations  as  well  as  two  copies 
of  the  consultant's  written  report. 

m.  Definitions 

The  following  definitions  apply  for 
the  purposes  of  this  guideline: 

A.  Institute 

The  State  Justice  Institute. 

B.  State  Supreme  Court 

The  highest  appellate  court  in  a  State, 
or,  for  the  purposes  of  the  Institute 
program,  a  constitutionally  or 
legislatively  established  judicial  council 
that  acts  in  place  of  that  court.  In  States 
having  more  than  one  court  with  final 
appellate  authority.  State  Supreme 
Court  shall  mean  that  court  which  also 
has  administrative  responsibility  for  the 
State's  judicial  system.  State  Supreme 
Court  also  includes  the  office  of  the 
court  or  council,  if  any,  it  designates  to 
perform  the  functions  described  in  this 
Guideline. 

C.  Designated  Agency  or  Council    ■ 

The  office  or  judicial  body  which  is 
authorized  under  State  law  or  by 
delegation  from  the  State  Supreme 
Court  to  approve  applications  for  funds 


and  to  receive,  administer,  and  be 
accountable  for  those  funds. 

D.  Gmntee 

The  organization,  entity,  or  individual 
to  which  an  award  of  Institute  funds  is 
made.  For  a  grant  based  on  an 
application  from  a  State  or  local  court, 
grantee  refers  to  the  State  Supreme 
Court  or  its  design^. 

E.  Subgfontee 

A  State  or  local  court  which  receives 
Institute  funds  through  the  State 
Supreme  Court. 

F.  Match 

The  portion  of  project  costs  not  borne 
by  the  Institute.  Match  includes  both  in- 
kind  and  cash  contributions.  Cash 
match  is  the  direct  outlay  of  funds  by 
the  grantee  to  support  the  project.  In- 
kind  match  consists  of  contributions  of 
time,  services,  space,  supplies,  etc., 
made  to  the  project  by  the  grantee  or 
others  (e.g.,  advisory  board  members) 
working  directly  on  the  project.  Under 
normal  circiunstances,  allowable  match 
may  be  incurred  only  during  the  project 
period.  When  appropriate,  and  with  the 
prior  written  permission  of  the  Institute, 
match  may  be  incurred  from  the  date  of 
the  Board  of  Directore*  approval  of  an 
award.  Match  does  not  include  project- 
related  income  such  as  tuition  or 
revenue  from  the  sale  of  grant  products, 
or  the  time  of  participants  attending  an 
education  program.  Amounts 
contributed  as  dash  or  in-kind  match 
may  not  be  recovered  through  the  sale 
of  grant  products  during  or  following 
the  grant  period. 

G.  Continuation  Grant 

A  grant  of  no  more  than  24  months  to 
permit  completion  of  activities  initiated 
under  an  existing  Institute  grant  or 
enhancement  of  the  products  or  services 
produced  during  the  prior  grant  period. 

H.  On-going  Support  Grant 

A  grant  of  up  to  36  months  to  support 
a  project  that  is  national  in  scope  and 
that  provides  the  State  coiuls  with 
services,  programs  or  products  for 
which  there  is  a  continuing  important 
need. 

/.  Human  Subjects       .    ■ 

Individuals  who  are  participants  in  an 
experimental  procedure  or  who  are 
asked  to  provide  information  about 
themselves,  their  attitudes,  feelings, 
opinions  and/or  experiences  through  an 
interview,  questionnaire,  or  other  data 
collection  technique. 

/.  Curriculum 

The  materials  needed  to  replicate  an 
education  or  training  program 
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developed  with  grant  huds  including, 
but  not  limited  to:  the  learning 
objectives;  the  presentation  methods;  a 
sample  agenda  or  schedule;  an  outline 
of  presentations  and  other  instructors' 
notes;  copies  of  overhead  transparencies 
or  other  visual  aids;  exercises,  case 
studies,  hypotheticals,  quizzes  and 
other  materials  for  involving  the 
participants;  background  materials  for 
participants;  evaluation  forms;  and 
suggestions  for  replicating  the  program 
including  possible  faculty  or  the 
preferred  qualifications  or  experience  of 
those  selected  as  faculty. 

K.  Products  ^ 

Tangible  materials  resulting  from 
funded  projects  including,  but  not 
limited  to:  curricula;  monographs; 
reports;  books;  articles;  manuals; 
handbooks;  benchbooks;  guidelines; 
videotapes;  audiotapes;  computer 
software;  and  CD-ROM  disks. 

IV.  EUgibility  for  Awanl 

In  awarding  funds  to  accompUsh 
these  objectives  and  purposes,  the 
Institute  has  been  authorized  by 
Congress  to  award  grants,  cooperative 
agreements,  and  contracts  to  State  and 
local  courts  and  their  agencies  (42 
U.S.C.  10705(b)(1)(A));  national 
nonprofit  organizations  controlled  by, 
operating  in  conjunction  with,  and 
serving  the  judicial  branches  of  State 
governments  (42  U.S.C.  10705  (b)(1)(B)); 
and  national  nonprofit  organizations  for 
the  education  and  training  of  judges  and 
support  personnel  of  the  judicial  branch 
of  State  governments  (42  U.S.C. 
10705(b)(1)(C)). 

An  applicant  will  be  considered  a 
national  education  and  training 
appUcant  under  section  10705(b)(1)(C) 
if:  (1)  the  principal  purpose  or  activity 
of  the  applicant  is  to  provide  education 
and  training  to  State  and  local  judges 
and  court  personnel;  and  (2)  the 
applicant  demonstrates  a  record  of 
substantial  experience  in  the  field  of 
judicial  education  and  training. 

The  Institute  also  is  authorized  to 
make  awards  to  other  nonprofit 
organizations  with  expertise  in  judicial 
administration,  institutions  of  higher 
education,  individuals,  partnerships, 
firms,  corporations,  and  private  agencies 
with  expertise  in  judicial 
administraticMi,  provided  that  the 
objectives  of  the  relevant  program 
area(s)  can  be  served  better.  In  making 
this  judgment,  the  Institute  will 
consider  the  Ukely  replicability  of  the 
projects'  methodology  and  results  in 
other  jiuisdictions.  For-profit 
organizations  are  also  eligible  for  grants 
and  cooperative  agreements;  however, 
they  must  waive  their  fees. 


The  Institute  may  also  make  awards  to 
Federal,  State  or  local  agencies  and 
institutions  other  than  courts  for 
services  that  cannot  be  adequately 
provided  through  nongovernmental 
arrangements. 

In  addition,  the  Institute  may  enter 
into  inter-agency  agreements  with  other 
public  or  private  hinders  to  support 
projects  consistent  with  the  purpose  of 
the  State  Justice  Institute  Act. 

Each  application  for  funding  from  a 
State  or  local  court  must  be  approved, 
consistent  with  State  law,  by  the  State's 
Supreme  Court  or  its  designated  agency 
or  council.  The  latter  shall  receive  all 
Institute  funds  awarded  to  such  courts 
and  be  responsible  for  assuring  proper 
administration  of  Institute  funds,  in 
accordance  with  section  XI.B.2.  of  this 
GuideUne.  A  list  of  persons  to  contact 
in  each  State  regarding  approval  of 
applications  from  State  and  local  courts 
and  administration  of  Institute  grants  to 
those  courts  is  contained  in  Appendix  I. 

V.  Types  of  Projects  and  Grants;  Size  of 
Awuds 

A.  Types  of  Projects 

Except  as  expressly  provided  in 
section  II.B.2.b.  and  II.C.  above,  the 
Institute  has  placed  no  limitation  on  the 
overall  number  of  awards  or  the  number 
of  awards  in  each  special  interest 
category.  The  general  types  of  projects 
are: 

1.  Education  and  training: 

2.  Research  and  evaluation; 

3.  Demonstration;  and 

4.  Technical  assistance. 


2.  Applications  for  on-going  support 
grants  may  request  funding  in  amounts 
up  to  $600,000.  At  the  discretion  of  the 
Board,  the  funds  for  on-going  support 
grants  may  be  awarded  either  entirely 
from  the  Institute's  appropriations  for 
the  fiscal  year  of  the  award  or  from  the 
Institute's  appropriations  for  successive 
fiscal  years  beginning  with  the  fiscal 
year  of  the  award.  When  funds  to 
support  the  full  amount  of  an  on-going 
support  grant  are  not  awarded  from  the 
appropriations  for  the  fiscal  year  of 
award,  funds  to  support  any  subsequent 
years  of  the  grant  will  be  made  available 
upon  (1)  the  satisfactory  performance  of 
the  project  as  reflected  in  the  Quarterly 
Progress  Reports  required  to  be  filed  and 
grant  monitoring,  and  (2)  the  availability 
of  appropriations  for  that  fiscal  year. 

3.  Applications  for  technical 
assistance  grants  may  request  funding  in 
amounts  up  to  $30,000. 

4.  Applications  for  ciuriculum 
adaptation  grants  may  request  funding 
in  amoimts  up  to  $20,000. 

5.  Applications  for  scholarships  may 
request  funding  in  amounts  up  to 
$1,500. 

D.  Length  of  Grant  Periods 

1.  Grant  periods  for  all  new  and 
continuation  projects  ordinarily  will  not 
exceed  15  months. 

2.  Grant  periods  for  on-going  support 
grants  ordinarily  will  not  excrod  36 
months. 

3.  Grant  periods  for  technical 
assistance  grants  and  curriculum 
adaptation  grants  ordinarily  will  not 
exceed  12  months. 


B.  Types  of  Grants 

The  Institute  has  established  the 
following  types  of  grants: 

1.  Project  grants  (See  sections  II.B., 
and  C.I.,  VI.,  and  VH.). 

2.  Continuation  grants  (See  sections 
in.H.  and  IX.A). 

3.  On-going  Support  grants  (See 
sections  m.I.  and  IX.B.). 

4.  Technical  Assistance  grants  (See 
section  II.C.2). 

5.  Curriculum  Adaptation  grants  (See 
section  II.B.2.b.ii.). 

6.  Scholarships  (See  section 
n.B.2.b.iii). 

C.  Maximum  Size  of  Awards 

1.  Except  as  specified  below, 
applications  for  new  project  grants  and 
applications  for  continuation  grants  may 
request  funding  in  amounts  up  to 
$200,000,  although  new  and 
continuation  awards  in  excess  of 
$150,000  are  likely  to  be  rare  and  to  be 
made,  if  at  all,  only  for  highly  promising 
proposals  that  will  have  a  significant 
impact  nationally. 


VI.  Concept  Papa*  Submission 
Requirements  for  New  Proiects 

Concept  papers  are  an  extremely 
important  part  of  the  application 
process  because  they  enable  the 
Institute  to  learn  the  program  areas  of 
primary  interest  to  the  courts  and  to 
explore  innovative  ideas,  without 
imposing  heavy  bimiens  on  prospective 
applicants.  The  use  of  concept  papers 
also  permits  the  Institute  to  better 
project  the  nature  and  amount  of  grant 
awards.  This  requirement  and  the 
submission  deadlines  for  concept 
papers  and  applications  may  be  waived 
by  the  Executive  Director  for  good  cause 
(e.g.,  the  proposed  project  could  provide 
a  significant  benefit  to  the  State  coiuls 
or  the  opportunity  to  conduct  the 
project  did  not  arise  until  after  the 
deadline). 

A.  Format  and  Content 

All  concept  papers  must  include  a 
cover  sheet,  a  program  narrative,  and  a 
preliminary  budget,  regardless  of 
whether  the  applicant  is  proposing  a 
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single  project  or  a  "package"  of  projects, 
or  whether  the  applicant  is  requesting 
an  accelerated  award  of  a  grant  of  less 
than  $40,000. 

1.  The  Cover  ^heet 

The  cover  ^eet  for  all  concept  papers 
must  contain) 

a.  A  title  d^ribing  the  proposed 
project; 

b.  The  namie  and  address  of  the  court, 
organization,, or  individual  submitting 

the  paper; 

c.  The  name,  title,  address  (if  dinerent 
from  that  in  l^j,  and  telephone  number 
of  a  contact  person  (s]  who  can  provide 
further  infon^ation  about  the  paper; 

d.  The  lett^  of  the  Special  Interest 
Category  (see  section  II.B.2.)  or  the 
number  of  th»  statutory  Program  Area 
(see  section  UJi.)  that  the  proposed 
project  addresses  most  directly;  and 

e.  The  estii^iated  length  of  the 
proposed  project. 

Applicants  requesting  the  Board  to 
waive  the  application  requirement  and 
approve  a  grqnt  of  less  than  $40,000 
based  on  the  concept  paper,  should  add 
APPUCATION  WAIVER  REQUESTED 
to  the  informetion  on  the  cover  page. 

2.  The  Prograjn  Narrative 

The  program  narrative  of  a  concept 
paper  should  be  no  longer  than 
necessary,  but  in  no  case  should  exceed 
eight  (8)  double-spaced  pages  on  SVi  by 
1 1  inch  pap^.  Margins  must  be  at  least 
J  inch  and  type  size  must  be  at  least  12 
point  and  12  cpi.  The  narrative  should 
describe: 

a.  Why  is  this  project  needed  and  how 
will  it  benefii  State  courts?  If  the  project 
is  to  be  condticted  in  a  specific 
location(s),  applicants  should  discuss 
the  particular  needs  of  the  project  site(s) 
to  be  addressed  by  the  project,  why 
those  needs  ire  not  being  met  through 
the  use  of  existing  materials,  programs, 
procedures,  services,  or  other  resources, 
and  the  benefits  that  would  be  realized 
by  the  proposed  site(s). 

If  the  project  is  not  site-specific, 
applicants  should  discuss  the  problems 
that  the  proposed  project  will  address, 
why  existing  materials,  programs, 
procedures,  services,  or  other  resources 
do  not  adequately  resolve  those  — * 
problems,  and  the  benefits  that  would 
be  realized  f^m  the  project  by  State 
courts  generilly. 

b.  What  wUl  be  done  if  a  grant  is 
awarded?  Applicants  should  include  a 
summary  description  of  the  project  to  be 
conducted  and  the  approach  to  be  taken, 
including  the  anticipated  length  of  the 
grant  period^  Applicants  requesting  a 
waiver  of  tb*  application  requirement 
for  a  grant  o  less  tiian  $40,000  should 
explain  the  >roposed  methods  for 


conducting  the  project  as  fully  as  space 
allows,  and  include  a  detailed  task 
schedule  as  an  attachment  to  the 
concept  paper. 

c.  How  will  the  effects  and  quality  of 
the  project  be  determined?  Applicants 
should  include  a  summary  description 
of  how  the  project  will  be  evaluated, 
including  the  evaluation  criteria. 

d.  How  will  others  find  out  about  the 
project  and  be  able  to  use  the  results? 
Applicants  should  describe  the  products 
that  will  resuh,  the  degree  to  which  they 
will  be  appUcable  to  courts  across  the 
nation,  and  the  manner  in  which  the 
products  and  results  of  the  project  wrill 
be  disseminated. 

3.  The  Budget 

a.  Preliminary  Budget.  A  preliminary 
budget  must  be  attached  to  the  narrative 
that  includes  the  information  specified 
on  Form  E  included  in  Appendix  VI  of 
this  Guideline.  Applicants  should  be 
aware  that  prior  written  Institute 
approval  is  required  for  any  consultant 
rate  in  excess  of  $300  per  day,  and  that 
Institute  funds  may  not  be  used  to  pay 

a  consultant  in  excess  of  $900  per  day. 

b.  Concept  Papers  Requesting 
Accelerated  Award  of  a  Grant  of  Less 
than  $40,000.  Applicants  requesting  a 
waiver  of  the  application  requirement 
and  approval  of  a  grant  based  on  a 
concept  paper  under  section  VI.C.  must 
attach  to  Form  E  (see  Appendix  VI)  a 
budget  narrative  explaining  the  basis  for 
each  of  the  items  listed,  and  whether  the 
costs  would  be  paid  from  grant  funds  or 
through  a  matching  contribution  or 
other  sources. 

4.  Lettera  of  Cooperation  or  Support 

The  Institute  encourages  concept 
paper  applicants  to  attach  letters  of 
cooperation  and  support  from  the  courts 
and  related  agencies  that  will  be 
involved  in  or  directly  affected  by  the 
proposed  project.  Letters  of  support  also 
may  be  sent  under  separate  cover. 
However,  in  order  to  ensure  that  there 
is  sufficient  time  to  bring  them  to  the 
Board's  attention,  support  letters  sent 
under  separate  cover  must  be  received 
no  later  than  January  13, 1997. 

5.  Page  Limits 

a.  The  Institute  will  not  accept 
concept  papere  with  program  narratives 
exceeding  the  limits  set  in  sections 
VI.A.2.  The  page  limit  does  not  include 
the  cover  page,  budget  form,  the  budget 
narrative  if  required  under  section 
VI.A.S.b.,  the  task  schedule  if  required 
under  section  VI.A.2.b..  and  any  letters 
of  cooperation  or  endorsements. 
Additional  material  should  not  be 
attached  unless  it  is  essential  to  impart 
a  clear  understanding  of  the  project. 


b.  Applicants  submitting  more  than 
one  concept  paj)er  may  include  material 
that  would  be  identical  in  each  concept 
paper  in  a  cover  letter,  and  incorporate 
that  material  by  reference  in  each  paper. 
The  incorporated  material  will  be 
coimted  against  the  eight-page  limit  for 
each  paper.  A  copy  of  the  cover  letter 
should  be  attaclied  to  each  copy  of  each 
concept  paper. 

6.  Sample  Concept  Papers 

Sample  concept  papers  from  previous 
funding  cycles  are  available  from  the 
Institute  upon  request. 

B.  Selection  Criteria 

1.  All  concept  papers  will  be 
evaluated  on  the  basis  of  the  following 
criteria: 

a.  The  demonstration  of  need  for  the 
project; 

b.  The  soundness  and  innovativeness 
of  the  approach  described; 

c.  The  benefits  to  be  derived  bom  the 
project; 

d.  The  reasonableness  of  the  proposed 
budget: 

e.  Tlie  proposed  project's  relationship 
to  one  of  the  "Special  Interest" 
categories  set  forth  in  section  II.B;  and 

f.  The  degree  to  which  the  findings, 
procedures,  training,  technology,  or 
other  residts  of  the  project  can  be 
transferred  to  other  jurisdictions. 

"Single  jurisdiction"  concept  papers 
submitted  pursuant  to  section  II.C.  will 
be  rated  on  the  proposed  project's 
relation  to  one  of  the  "Special  Interest" 
categories  set  forth  in  section  II.B.,  and 
on  the  special  requirements  listed  in 
sectioh  n.Cl. 

2.  In  determining  which  concept 
papers  will  be  approved  for  award  or 
selected  for  development  into  full 
applications,  the  Institute  will  also 
consider  the  availability  of  financial 
assistance  from  other  sources  for  the 
project:  the  amount  and  nature  (cash  or 
in-kind)  of  the  applicant's  anticipated 
match;  whether  the  applicant  is  a  State 
court,  a  national  court  support  or 
education  organization,  a  non-court  unit 
of  government,  or  another  type  of  entity 
eligible  to  receive  grants  under  the 
Institute's  enabling  legislation  (see  42 
U.S.C.  10705(b)  (as  amended)  and 
section  IV  above);  the  extent  to  which 
the  proposed  project  would  also  benefit 
the  Federal  courts  or  help  the  State 
courts  enforce  Federal  constitutional 
and  legislative  requirements,  and  the 
level  of  appropriations  available  to  the 
Institute  in  the  current  year  and  the 
amount  expected  to  be  available  in 
succeeding  fiscal  years. 
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C.  Review  Process 

Concept  papers  will  be  reviewed 
competitively  by  the  Board  of  Directors. 
Institute  staff  will  prepare  a  narrative 
summary  and  a  rating  sheet  assigning 
points  for  each  relevant  selection 
criterion  for  those  concept  papers  which 
fall  within  the  scope  of  the  Institute's 
funding  program  and  merit  serious 
consideration  by  the  Board.  Staff  will 
also  prepare  a  list  of  those  papers  that, 
in  the  judgment  of  the  Executive 
Director,  propose  projects  that  lie 
outside  the  scope  of  the  Institute's 
funding  program  or  are  not  likely  to 
merit  serious  consideration  by  the 
Board.  The  narrative  siunmaries,  rating 
sheets,  and  list  of  non-reviewed  papers 
will  be  presented  to  the  Board  for  their 
review.  Committees  of  the  Board  will 
review  concept  paper  summaries  within 
assigned  program  areas  and  prepare 
recommendations  for  the  full  Board. 
The  full  Board  of  Directors  will  then 
decide  which  concept  paper  applicants 
should  be  invited  to  submit  formal 
applications  for  funding.  The  decision 
to  invite  an  application  is  solely  that  of 
the  Board  of  Directors. 

The  Board  may  waive  the  application 
requirement  and  approve  a  grant  based 
on  a  concept  paper  for  a  project 
requiring  less  than  $40,000,  when  the 
need  for  and  benefits  of  the  project  are 
clear,  and  the  methodology  and  budget 
require  little  additional  explanation. 
Because  the  Institute's  experience  has 
been  that  projects  to  conduct  empirical 
research  or  program  evaluation 
ordinarily  require  a  more  thorough 
explanation  of  the  methodology  to  be 
used  than  can  be  provided  within  the 
space  limitations  of  a  concept  paper,  the 
Board  is  imlikely  to  waive  the 
application  requirement  for  such 
projects. 

D.  Submission  Requirements 

An  original  and  three  copies  of  all 
concept  papers  submitted  for 
consideration  in  Fiscal  Year  1997  must 
be  sent  by  first  class  or  overnight  mail 
or  by  courier  no  later  than  November  27, 
1996.  A  postmark  or  courier  receipt  will 
constitute  evidence  of  the  submission 
date.  All  envelopes  containing  concept 
papers  should  be  marked  CONCEPT 
PAPER  and  should  be  sent  to:  State 
Justice  Institute,  1650  King  Street,  Suite 
600,  Alexandria.  Virginia  22314, 

The  Institute  will  send  written  notice 
to  all  persons  submitting  concept  papers 
of  the  Board's  decisions  regarding  their 
papers  and  of  the  key  issues  and 
questions  that  arose  during  the  review 
process.  A  decision  by  the  Board  not  to 
invite  an  application  may  not  be 
appealed,  but  does  not  prohibit 


resubmission  of  the  concept  paper  or  a 
revision  thereof  in  a  subsequent  round 
of  funding.  The  Institute  will  also  notify 
the  designated  State  contact  listed  in 
Appendix  I  when  the  Board  invites 
applications  that  are  based  on  concept 
papers  which  are  submitted  by  courts 
within  their  State  or  which  specify  a 
participating  site  within  their  State. 

Receipt  of  each  concept  paper  will  be 
acknowledged  in  writing.  Extensions  of 
the  deadline  for  submission  of  concept 
papers  will  not  be  granted. 

Vn.  Application  Requirements  for  New 
Proiects 

An  application  for  Institute  funding 
support  must  include  an  application 
form;  budget  forms  (with  appropriate 
dociunentation);  a  project  abstract  and 
program  narrative;  a  disclosure  of 
lobbying  form,  >vhen  applicable;  and 
certain  certifications  and  assurances. 
These  required  application  forms  are 
described  below  and  are  included  in 
Appendix  VII.  They  also  may  be 
requested  via  E-mail  (SJI@clark.net)  or 
by  calling  the  Institute  and  requesting  a 
copy  (703-684-6100).  Applicants  may 
photocopy  the  forms  to  make 
completion  easier. 

A.  Forms 

1.  Application  Form  (FORM  A) 

The  application  form  requests  basic 
information  regarding  the  proposed 
project,  the  applicant,  and  the  total 
amount  of  funding  support  requested 
firom  the  Institute.  It  also  requires  the 
signature  of  an  individual  authorized  to 
certify  on  behalf  of  the  applicant  that 
the  information  contained  in  the 
application  is  true  and  complete,  that 
submission  of  the  application  has  been 
authorized  by  the  applicant,  and  that  if 
funding  for  the  proposed  project  is 
approved,  the  applicant  will  comply 
with  the  requirements  and  conditions  of 
the  award,  including  the  assurances  set 
forth  in  Form  D. 

2.  Certificate  of  State  Approval  (FORM 
B) 

An  application  from  a  State  or  local 
court  must  include  a  copy  of  FORM  B 
signed  by  the  State's  Chief  Justice  or 
Chief  Judge,  the  director  of  the 
designated  agency,  or  the  head  of  the 
designated  council.  The  signature 
denotes  that  the  proposed  project  has 
been  approved  by  the  State's  highest 
court  or  the  agency  or  council  it  has 
designated.  It  denotes  further  that  if 
funding  for  the  project  is  approved  by 
the  Institute,  the  court  or  the  specified 
designee  will  receive,  administer,  and 
be  accountable  for  the  awarded  funds. 


3.  Budget  Forms  (FORM  C  or  Cl) 

Applicants  may  submit  the  proposed 
project  budget  either  in  the  tabular 
format  of  FORM  C  or  in  the  spreadsheet 
format  of  FORM  Cl.  Applicants 
requesting  $100,000  or  more  are 
strongly  encouraged  to  use  the 
spreadsheet  format.  If  the  proposed 
project  period  is  for  more  than  a  year, 
a  separate  form  should  be  submitted  for 
each  year  or  portion  of  a  year  for  which 
grant  support  is  requested. 

In  addition  to  FORM  C  or  Cl, 
applicants  must  provide  a  detailed 
budget  narrative  providing  an 
explanation  of  the  basis  for  the 
estimates  in  each  budget  category.  (See 
section  Vn.D.) 

If  funds  firom  other  sources  are 
required  to  conduct  the  project,  either  as 
match  or  to  support  other  aspects  of  the 
project,  the  source,  ciurent  status  of  the 
request,  and  anticipated  decision  date 
must  be  provided. 

4.  Assxu-ances  (FORM  D) 

This  form  lists  the  statutory, 
regulatory,  and  policy  requirements  and 
conditions  with  which  recipients  of 
Institute  funds  must  comply. 

5.  Disclosure  of  Lobbying  Activities 

This  form  requires  applicants  other 
than  units  of  State  or  local  government 
to  disclose  whether  they,  or  another 
entity  that  is  part  of  the  same 
organization  as  the  applicant,  have 
advocated  a  position  before  Congress  on 
any  issue,  and  to  identify  the  specific 
subjects  of  their  lobbying  efforts.  (See 
section  X.D.) 

B.  Project  Abstract 

The  abstract  should  highlight  the 
purposes,  goals,  methods  and 
anticipated  benefits  of  the  proposed 
project.  It  should  not  exceed  one  single- 
spaced  page  on  8V2  by  11  inch  paper. 

C.  Program  Narrative 

The  program  narrative  for  an 
application  should  not  exceed  25 
double-spaced  pages  on  8V3  by  11  inch 
paper.  Margins  must  be  at  least  1  inch, 
and  type  size  must  be  at  least  12-point 
and  12  cpi.  The  page  limit  does  not 
include  the  forms,  the  abstract,  the 
budget  narrative,  and  any  appendices 
containing  resumes  and  letters  of 
cooperation  or  endorsement.  Additional 
background  material  should  be  attached 
only  if  it  is  essential  to  impart  a  clear 
understanding  of  the  proposed  project. 
Numerous  and  lengthy  appendices  are 
strongly  discouraged. 

The  program  narrative  should  address 
the  following  topics: 
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1.  Project  G|>jective8 

The  applicant  should  include  a  clear, 
concise  statement  of  what  the  proposed 
project  is  intended  to  accomplish.  In 
stating  the  objectives  of  the  project, 
applicants  $hould  focus  on  the  overall 
programma^c  objective  (e.g.,  to  enhance 
understanding  and  skills  regarding  a 
specific  subject,  or  to  determine  how  a 
certain  procedure  affects  the  coiut  and 
Utigants)  r^er  than  on  operational 
objectives  ^.g.,  provide  training  for  32 
judges  and  court  managers,  or  review 
data  from  300  cases). 

2.  Program  Areas  to  be  Covered 

The  applicant  should  list  the  Special 
Interest  Category  or  Categories  that  are 
addressed  by  the  proposed  project  (see 
section  n.a).  If  the  proposed  project 
does  not  fall  within  one  of  the  Institute's 
Special  Interest  Categories,  the 
applicant  diould  list  the  Statutory 
Program  Area  or  Areas  that  are 
addressed  by  the  proposed  project.  (See 
section  n.A.) 

3.  Need  foi^  the  Project 

If  the  project  is  to  be  conducted  in  a 
specific  location(s),  the  applicant 
should  discuss  the  particular  needs  of 
the  projectlsite(s)  to  be  addressed  by  the 
project  and  why  those  needs  are  not 
being  met  through  the  use  of  existing 
materials,  programs,  procedures, 
services,  of  other  resources. 

If  the  pn>ject  is  not  site-specific,  the 
applicant  should  discuss  the  problems 
that  the  proposed  project  would 
address,  a4d  why  existing  materials, 
programs,  procedures,  services,  or  other 
resources  do  not  adequately  resolve 
those  proWems.  The  discussion  should 
include  specific  references  to  the 
relevant  literature  and  to  the  experience 
in  the  field. 

4.  Tasks,  Methods  and  Evaluation 

a.  Tasks\and  Methods.  The  applicant 
should  delineate  the  tasks  to  be 
performed!  in  achieving  the  project 
objectives  land  the  methods  to  be  used 
for  accomplishing  each  task.  For 
example:  \ 

i.  For  research  and  evaluation 
projects,  the  apphcant  should  include 
the  data  stturces,  data  collection 
strategies,!variables  to  be  examined,  and 
analytic  pfrocedures  to  he  used  for 
conductiii  the  research  or  evaluation 
and  ensuring  the  validity  and  general 
applicability  of  the  results.  For  projects 
involving  Ihuman  subjects,  the 
discussio«  of  methods  should  address 
the  procedures  for  obtaining 
respondents'  informed  consent, 
ensuring  the  respondents'  privacy  and 
fi«edom  f  "om  risk  or  harm,  and  the 
protectioi  of  others  who  are  not  the 


subjects  of  research  but  would  be 
affected  by  the  research.  If  the  potential 
exists  for  risk  or  harm  to  the  human 
subjects,  a  discussion  should  be 
included  that  explains  the  value  of  the 
proposed  research  and  the  methods  to 
be  used  to  minimize  or  eliminate  such 

risk. 

ii.  For  education  and  training 
projects,  the  applicant  should  include 
the  adult  education  techniques  to  be 
used  in  designing  and  presenting  the 
program,  including  the  teaching/ 
learning  objectives  of  the  educational 
design,  the  teaching  methods  to  be  used, 
and  the  opportimities  for  structured 
interaction  among  the  participants;  how 
faculty  will  be  recruited,  selected,  and 
trained;  the  proposed  number  and 
length  of  the  conferences,  coiu^es, 
seminars,  or  workshops  to  be  conducted 
and  the  estimated  number  of  persons 
who  will  attend  them;  the  materials  to 
be  provided  and  how  they  will  be 
developed;  and  the  cost  to  participants. 

iii.  luir  denipnstration  projects,  the 
applicant  should  include  the 
demonstration  sites  and  the  reasons 
they  were  selected,  or  if  the  sites  have 
not  been  chosen,  how  they  will  be 
identified  and  their  cooperation 
obtained;  and  how  the  program  or 
procedures  will  be  implemented  and 
monitored. 

iv.  For  technical  assistance  projects, 
the  applicant  should  explain  the  types 
of  assistance  that  will  be  provided;  the 
particular  issues  and  problems  for 
which  assistance  will  be  provided;  how 
requests  will  be  obtained  and  the  type 
of  assistance  determined;  how  suitable 
providers  will  be  selected  and  briefed; 
how  reports  will  be  reviewed;  and  the 
cost  to  recipients. 

b.  Evaluation.  Every  project  design 
must  include  an  evaluation  plan  to 
determine  whether  the  project  met  its 
objectives.  The  evaluation  should  be 
designed  to  provide  an  objective  and 
independent  assessment  of  the 
effectiveness  or  usefulness  of  the 
training  or  services  provided;  the  impact 
of  the  procedures,  technology  or 
services  tested;  or  the  validity  and 
applicability  of  the  research  conducted. 
In  addition,  where  appropriate,  the 
evaluation  process  should  be  designed 
to  provide  on-going  or  periodic  feedback 
on  the  effectiveness  or  utility  of 
particular  programs,  educational 
offerings,  or  achievements  which  can 
then  be  further  refined  as  a  result  of  the 
evaluation  process.  The  plan  should 
present  the  qualifications  of  the 
evaluator(s);  describe  the  criteria, 
related  to  the  project's  programmatic 
objectives  that  will  be  used  to  evaluate 
the  project's  effectiveness;  explain  how 
the  evaluation  will  be  conducted, 


including  the  specific  data  collection 
and  analysis  techniques  to  be  used; 
discuss  why  this  approach  is 
appropriate;  and  present  a  schedule  for 
completion  of  the  evaluation  within  the 
proposed  project  period. 

Tne  evaluation  plan  should  be 
appropriate  to  the  type  of  project 
proposed.  For  example: 

i.  Research.  An  evaluation  approach 
suited  to  many  research  projects  is  a 
review  by  an  advisory  panel  of  the 
research  methodology,  data  collection 
instruments,  preliminary  analyses,  and 
products  as  they  are  drafted.  The  panel 
should  be  comprised  of  independent 
researchers  and  practitioners 
representing  the  perspectives  affected 
by  the  proposed  project. 

ii.  Eoucation  and  Training.  The  most 
valuable  approaches  to  evaluating 
educational  or  training  programs  will 
serve  to  reinforce  the  participants' 
learning  experience  while  providing 
useful  feedback  on  the  impact  of  the 
program  and  possible  areas  for 
improvement.  One  appropriate 
evaluation  approach  is  to  assess  the 
acquisition  of  new  knowledge,  skills, 
attitudes  or  understanding  through 
participant  feedback  on  the  seminar  or 
training  event.  Such  feedback  might 
include  a  self-assessment  on  what  was 
learned  along  with  the  participant's 
response  to  Ae  quality  and  effectiveness 
of  faculty  presentations,  the  format  of 
sessions,  the  value  or  usefulness  of  the 
material  presented,  and  other  relevant 
factors.  Another  appropriate  approach 
would  be  to  use  an  independent 
observer  who  might  request  both  verbal 
and  written  responses  from  participants 
in  the  program.  When  an  education 
project  involves  the  development  of 
curricular  materials,  an  advisory  panel 
of  relevant  experts  can  be  coupled  with 
a  test  of  the  curriculum  to  obtain  the 
reactions  of  participants  and  faculty  as 
indicated  above. 

iii.  Demonstration.  The  evaluation 
plan  for  a  demonstration  project  should 
encompass  an  assessment  of  program 
effectiveness  (e.g.,  how  well  did  it 
work?);  user  satisfaction,  if  appropriate; 
the  cost-effectiveness  of  the  program;  a 
process  analysis  of  the  program  (e.g.. 
was  the  program  implemented  as 
designed?  did  it  provide  the  services 
intended  to  the  targeted  population?): 
the  impact  of  the  program  (e.g.,  what 
effect  did  the  program  have  on  the 
court?  what  benefits  resulted  fiwn  the 
program?);  and  the  replicability  of  the 
program  or  components  of  the  program. 

iv.  Technical  Assistance.  For 
technical  assistance  projects,  applicants 
should  explain  how  the  quality, 
timeliness,  and  impact  of  the  assistance 
provided  will  be  determined,  and 
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should  develop  a  mechanism  for 
feedback  from  both  the  users  and 
providers  of  the  technical  assistance. 

V.  Evaluation  plans  involving  human 
subjects  should  include  a  discussion  of 
the  procedures  for  obtaining 
respondents'  informed  consent, 
ensuring  the  respondents'  privacy  and 
freedom  from  risk  or  harm,  and  the 
protection  of  others  who  are  not  the 
subjects  of  evaluation  but  would  be 
affected  by  it.  Other  than  the  provision 
of  confrdentiahty  to  respondents, 
human  subject  protection  issues 
ordinarily  are  not  applicable  to 
participants  evaluating  an  education 
program. 

5.  Project  Management 

The  applicant  should  present  a 
detailed  management  plan  including  the 
starting  and  completion  date  for  eadb 
task;  the  time  commitments  to  the 
project  of  key  staff  and  their 
responsibilities  regarding  each  project 
task;  and  the  procedures  that  will  be 
used  to  ensure  that  all  tasks  are 
performed  on  time,  within  budget,  and 
at  the  highest  level  of  quality.  In 
preparing  the  project  time  line,  Gantt 
Chart,  or  schedule,  applicants  should 
make  certain  that  all  project  activities, 
including  publication  or  reproduction  of 
project  products  and  their  initial 
dissemination  will  occur  within  the 
proposed  project  period.  The 
management  plan  must  also  provide  for 
the  submission  of  Quarterly  Progress 
and  Financial  Reports  within  30  days 
after  the  close  of  each  calendar  quarter 
(i.e.,  no  later  than  January  30,  April  30, 
Julv  30,  and  October  30). 

Applicants  should  be  aware  that  the 
histitute  is  unlikely  to  approve  more 
than  one  limited  extension  of  the  grant 
period.  Therefore,  the  management  plan 
should  be  as  realistic  as  possible  and 
fully  reflect  the  time  commitments  of 
the  proposed  project  staff  and 
consultants. 

6.  Products 

The  application  should  contain  a 
description  of  the  products  to  be 
developed  by  the  project  (e.g.,  training 
curricula  and  materials,  videotapes, 
articles,  manuals,  or  handbooks), 
including  when  they  will  be  submitted 
to  the  Institute. 

a.  CKssemination  Plan.  The 
application  must  explain  how  and  to 
whom  the  products  will  be 
disseminated;  describe  how  they  will 
benefit  the  State  courts,  including  how 
they  can  be  used  by  judges  and  court 
personnel;  identify  development, 
production,  and  dissemination  costs 
covered  by  the  project  budget;  and 
present  the  basis  on  which  products  and 


services  developed  or  provided  under 
the  grant  will  be  offered  to  the  courts 
community  and  the  public  at  large  (i.e., 
whether  products  will  be  distributed  at 
no  cost  to  recipients,  or  if  costs  are 
involved,  the  reason  for  charging 
recipients  and  the  estimated  price  of  the 
product).  (See  section  X.V.)  Ordinarily, 
applicants  should  schedule  all  product 
preparation  and  distribution  activities 
within  the  project  period.  Applicants 
also  must  submit  a  diskette  containing 
a  one-page  abstract  sununarizing  the 
products  resulting  from  a  project  in 
Word,  WordPerfect  or  ASCn.  The 
abstract  should  include  the  grant 
number  and  the  name  of  a  contact 
person  together  with  that  individual's 
address,  telephone  number,  and  e-mail 
address  (if  applicable). 

A  copy  of  each  product  must  be  sent 
to  the  library  established  in  each  State 
to  collect  the  materials  developed  with 
Institute  support.  (A  list  of  these 
libraries  is  contained  in  Appendix  II.) 
To  facilitate  their  use,  all  videotaped 
products  should  be  distributed  in  VHS 
format. 

Twenty  copies  of  all  project  products 
must  be  submitted  to  the  Institute.  A 
master  copy  of  each  videotape,  in 
addition  to  20  copies  of  each  videotape 
product,  must  also  be  provided  to  the 
Institute. 

b.  Types  of  Products.  The  type  of 
products  to  be  prepared  depend  on  the 
nature  of  the  project.  For  example,  in 
most  instances,  the  products  of  a 
research,  evaluation,  or  demonstration 
project  should  include  an  article 
summarizing  the  project  findings  that  is 
publishable  in  a  journal  serving  the 
coiuls  commimity  nationally,  an 
executive  summary  that  will  be 
disseminated  to  the  project's  primary 
audience^  or  both.  Applicants  proposing 
to  conduct  empirical  research  or 
evaluation  projects  with  national  import 
should  describe  how  they  will  make 
their  data  available  for  secondary 
analysis  after  the  grant  period.  (See 
section  X.W.) 

The  curricula  and  other  products 
developed  by  education  and  training 
projects  should  be  designed  for  use 
outside  the  classroom  so  that  they  may 
be  used  again  by  original  participants 
and  others  in  the  course  of  their  duties, 
c.  Institute  Review.  Applicants  must 
provide  for  submitting  a  final  draft  of  all 
written  grant  products  to  the  Institute 
for  review  and  approval  at  least  30  days 
before  the  products  are  submitted  for 
publication  or  reproduction.  For 
products  in  a  videotape  or  CD-ROM 
format,  appUcants  must  provide  for 
incremental  Institute  review  of  the 
product  at  the  treatment,  script,  rough- 
cut,  and  final  stages  of  development,  or 


their  equivalents.  No  grant  funds  may  be 
obligated  for  pubUcation  or 
reproduction  of  a  final  grant  product 
without  the  written  approval  of  the 
Institute. 

d.  Acknowledgment,  Disclaimer,  and 
Logo.  Apphcants  must  also  provide  for 
including  in  all  project  products  a 
prominent  acknowledgment  that 
support  was  received  from  the  Institute 
and  a  disclaimer  paragrapth  based  on  the 
example  provided  in  section  X.Q.  of  the 
Guideline.  The  "SJI"  logo  must  appear 
on  the  front  cover  of  a  written  product, 
or  in  the  opening  frames  of  a  videg 
product,  unless  the  Institute  approves 
another  placement. 

7.  Applicant  Status 

An  appUcant  that  is  not  a  State  or 
local  court  and  has  not  received  a  grant 
frt)m  the  Institute  within  the  past  two 
years  should  state  whether  it  is  either  a 
national  non-profit  organization 
controlled  by,  operating  in  conjujiction 
with,  and  serving  the  judicial  branches 
of  State  governments;  or  a  national  non- 
profit organization  for  the  education  and 
training  of  State  court  judges  and 
support  personnel.  See  section  IV.  If  the 
applicant  is  a  nonjudicial  unit  of 
Federal,  State,  or  local  government,  it 
must  explain  whether  the  proposed 
services  could  be  adequately  provided 
by  non-governmental  entities. 

8.  Staff  Capability 

The  applicant  should  include  a 
summary  of  the  training  and  experience 
of  the  key  staff  members  and 
consultants  that  qualify  them  for 
conducting  and  managing  the  proposed 
project.  Resumes  of  identified  staff 
should  be  attached  to  the  application.  If 
one  or  more  key  staff  members  and 
consultants  are  not  known  at  the  time  of 
the  application,  a  description  of  the 
criteria  that  will  be  used  to  select 
persons  for  these  positions  should  be 
included. 

9.  Organizational  Capacity 

Applicants  that  have  not  received  a 
grant  fit>m  the  Institute  within  the  past 
two  years  should  include  a  statement 
describing  the  capacity  of  the  appUcant 
to  administer  grant  funds  including  the 
financial  systems  used  to  monitor 
project  expenditures  (and  income,  if 
any),  and  a  summary  of  the  applicant's 
past  experience  in  administering  grants, 
as  well  as  any  resources  or  capabilities 
that  the  applicant  has  that  will 
particularly  assist  in  the  successful 
completion  of  the  project. 

Unless  requestea  otnerwise,  an 
applicant  that  has  received  a  grant  from 
the  Institute  within  the  past  two  years 
should  describe  only  the  changes  in  its 
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organizational  capacity,  tax  status,  or 
financial  capability  that  may  affect  its 
capacity  to  administer  a  grant. 

If  the  applicant  is  a  non-profit 
organization  Qother  than  a  university),  it 
must  also  provide  documentation  of  its 
501(c)  tax  exempt  status  as  determined 
by  the  Internal  Revenue  Service  and  a 
copy  of  a  current  certified  audit  report. 
For  purposes  of  tliis  requirement, 
"current"  means  no  earlier  than  two 
years  prior  to  the  cxirrent  calendar  year. 
If  a  current  audit  report  is  not  available. 
the  Institute  Will  require  the 
organization  to  complete  a  financial 
capability  quastionnaire  which  must  be 
signed  by  a  Certified  PubUc  Accountant. 
Other  applicants  may  be  required  to 
provide  a  current  audit  report,  a 
financial  capability  questionnaire,  or 
both,  if  specif  cally  requested  to  do  so 
by  the  Institute. 

10.  Statement  of  Lobbying  Activities 
Non-goverqmental  applicants  must 

submit  the  Institute's  Disclosure  of 
Lobbying  Activities  Form  that  requires 
them  to  state  whether  they,  or  another 
entity  that  is  •  part  of  the  same 
organization  «s  the  applicant,  have 
advocated  a  position  before  Congress  on 
any  issue,  and  identifies  the  specific 
subjects  of  their  lobbying  efforts. 

11.  Letters  of  Cooperation  or  Support 

If  the  coopf  ration  of  courts, 
organizationii  agencies,  or  individuals 
other  than  the  applicant  is  required  to 
conduct  the  project,  the  applicant 
should  attach  written  assiuances  of 
cooperation  ^d  availability  to  the 
application,  or  send  them  under 
separate  covapr.  In  order  to  ensure  that 
there  is  suffiqient  time  to  bring  them  to 
the  Board's  attention,  letters  of  support 
sent  under  se|>arate  cover  must  be 
received  at  least  four  weeks  before  the 
meeting  of  the  Board  of  Directors  at 
which  the  application  will  be 
considered  (i,e.,  no  later  than  January 
24, 1997,  Aptil  3, 1997,  or  June  27, 
1997,  respec^vely). 

D.  Budget  Narrative 

The  budget  narrative  should  provide 
the  basis  for  the  computation  of  all 
project-related  costs.  Additional 
background  dr  schedules  may  be 
attached  if  tliey  are  essential  to 
obtaining  a  clear  understanding  of  the 
proposed  budget.  Nimierous  and 
lengthy  appelidices  are  strongly 
discouraged. 

The  budget  narrative  should  cover  the 
costs  of  all  components  of  the  project 
and  clearly  identify  costs  attributable  to 
the  project  evaluation.  Under  OMB 
grant  guidelines  incorporated  by 
reference  in  this  Guideline,  grant  funds 


may  not  be  used  to  pay  for  coffee  breaks 
diuing  seminars  or  meetings,  or  to 
purchase  alcoholic  beverages. 

1.  Justification  of  Personnel 
Compensation 

The  applicant  should  set  forth  the 
percentages  of  time  to  be  devoted  by  the 
individuals  who  will  serve  as  the  staff 
of  the  proposed  project,  the  annual 
salary  of  each  of  those  persons,  and  the 
number  of  work  days  per  year  used  for 
calculating  the  percentages  of  time  or 
daily  rate  of  those  individuals.  The 
applicant  should  explain  any  deviations 
from  current  rates  or  established  written 
organization  policies.  If  grant  funds  are 
requested  to  pay  the  salary,  and  related 
costs  for  a  current  employee  of  a  court 
or  other  unit  of  government,  the 
applicant  should  explain  why  this 
would  not  constitute  a  supplantation  of 
State  or  local  funds  in  violation  of  42 
U.S.C.  10706  (d)(1).  An  acceptable 
explanation  may  be  that  the  position  to 
be  filled  is  a  new  one  established  in 
conjunction  with  the  project  or  that  the 
grant  fimds  will  be  supporting  only  the 
portion  of  the  employee's  time  that  will 
be  dedicated  to  new  or  additional  duties 
related  to  the  project. 

2.  Fringe  Benefit  Computation 

The  applicant  should  provide  a 
description  of  the  fringe  benefits 
provided  to  employees.  If  percentages 
are  used,  the  authority  for  such  use 
should  be  presented  as  well  as  a 
description  of  the  elements  included  in 
the  determination  of  the  percentage  rate. 

3.  Consultant/Contractual  Services  and 
Honoraria 

The  applicant  should  describe  the 
tasks  each  consultant  will  perform,  the 
estimated  total  amount  to  be  paid  to 
each  consultant,  the  basis  for 
compensation  rates  (e.g.,  nimiber  of 
days  x  the  daily  consultant  rates),  and 
the  method  for  selection.  Rates  for 
consultant  services  must  be  set  in 
accordance  with  section  XI.H.2.C. 
Honorarium  payments  must  be  justified 
in  the  same  manner  as  other  consultant 
payments.  Prior  written  Institute 
approval  is  required  for  any  consultant 
rate  in  excess  of  $300  per  day;  Institute 
funds  may  not  be  used  to  pay  a 
consultant  at  a  rate  in  excess  of  $900  per 
day. 

4.  Travel 

Transportation  costs  and  per  diem 
rates  must  comply  with  the  policies  of 
the  applicant  organization.  If  the 
applicant  does  not  have  an  established 
travel  policy,  then  travel  rates  shall  be 
consistent  with  those  established  by  the 
Institute  or  the  Federal  Government.  (A 


copy  of  the  Institute's  travel  policy  is 
available  upon  request.)  The  budget 
narrative  shouldinclude an  explsmation 
of  the  rate  used,  including  the 
components  of  the  per  diem  rate  and  the 
basis  for  the  estimated  transportation 
expenses.  The  purpose  for  travel  should 
also  be  includ»d  in  the  narrative. 

5.  Equipment 

Grant  funds  many  be  used  to  purchase 
only  the  squipment  that  is  necessary  to 
demonstrate  a  new  technological 
application  in  a  court,  or  that  is 
otherwise  essential  to  accomplishing  the 
objectives  of  the  project.  Equipment 
purchases  to  support  basic  court 
operations  ordinarily  will  not  be 
approved.  The  applicant  should 
describe  the  equipment  to  be  purchased 
or  leased  and  explain  why  the 
acquisition  of  that  equipment  is 
essential  to  accomplish  the  project's    ., 
goals  and  objectives.  The  narrative 
should  clearly  identify  which 
equipment  is  to  be  leased  and  which  is 
to  be  purchased.  The  method  of 
procurement  should  also  be  described. 
Purchases  for  automatic  data  processing 
equipment  must  comply  with  section 
XI.H.2.b. 

6.  Supplies 

The  applicant  should  provide  a 
general  description  of  the  supplies 
necessary  to  accomplish  the  goals  and 
objectives  of  the  grant.  In  addition,  the 
applicant  should  provide  the  basis  for 
the  amount  requested  for  this 
expenditure  category. 

7.  Construction 

Construction  expenses  are  prohibited 
except  for  the  limited  purposes  set  forth 
in  section  X.H.2.  Any  allowable 
construction  or  renovation  expense 
should  be  described  in  detail  in  the 
budget  narrative. 

8.  Telephone 

Applicants  should  include 
anticipated  telephone  charges, 
distinguishing  between  monthly  charges 
and  long  distance  charges  in  the  budget 
narrative.  Also,  applicants  should 
provide  the  basis  used  in  developing  the 
monthly  and  long  distance  estimates. 

9.  Postage 

Anticipated  postage  costs  for  project- 
related  mailings  should  be  described  in 
the  budget  narrative.  The  cost  of  special 
mailings,  such  as  for  a  survey  or  for 
announcing  a  workshop,  should  be 
distinguished  from  routine  operational 
mailing  costs.  The  bases  for  all  postage 
estimates  should  be  included  in  the 
justification  material. 
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10.  Printing/Photocopying 

Anticipated  costs  for  printing  or 
photocopying  should  be  included  in  the 
budget  narrative.  Applicants  should 
provide  the  details  underlying  these 
estimates  in  support  of  the  request. 

11.  Indirect  Costs 

Applicants  should  describe  the 
indirect  cost  rates  applicable  to  the 
giBnt  in  detail.  If  costs  often  included 
within  an  indirect  cost  rate  are  charged 
directly  (e.g..  a  percentage  of  the  time  of 
senior  managers  to  supervise  product 
activities),  the  applicant  should  specify 
that  these  costs  are  not  included  within 
their  approved  indirect  cost  rate.  These 
rates  must  be  established  in  accordance 
with  section  XI.H.4.  If  the  applicant  has 
an  indirect  cost  rate  or  allocation  plan 
approved  by  any  Federal  granting 
agency,  a  copy  of  the  approved  rate 
agreement  should  be  attached  to  the 
application. 

12.  Match 

The  applicant  should  describe  the 
source  of  any  matching  contribution  and 
the  nature  of  the  match  provided.  Any 
additional  contributions  to  the  project 
should  be  described  in  this  section  of 
the  budget  narrative  as  well.  If  in-kind 
match  is  to  be  provided,  the  applicant 
should  describe  how  the  amount  and 
value  of  the  time,  services  or  materials 
actually  contributed  will  be 
documented  sufficiently  clearly  to 
permit  them  to  be  included  in  an  audit 
of  the  grant.  Applicants  should  be  aware 
that  the  time  spent  by  participants  in 
education  courses  does  not  quahfy  as 
in-kind  match. 

Applicants  that  do  not  contemplate 
making  matching  contributions 
continuously  throughout  the  course  of 
the  project  or  on  a  task-by-task  basis 
must  provide  a  schedule  within  30  days 
after  die  beginning  of  the  project  period 
indicating  at  what  points  during  the 
project  period  the  matching 
contributions  will  be  made.  (See 
sections  III.F.,  Vm.B.,  X.B.  and  XI.D.l.) 

E.  Submission  Requirements 

1.  An  application  package  containing 
the  application,  an  original  signature  on 
FORM  A  (and  on  FORM  B.  if  the 
application  is  firom  a  State  or  local 
court,  or  on  the  Disclosure  of  Lobbying 
Form  if  the  applicant  is  not  a  unit  of 
State  or  local  government),  and  four 
photocopies  of  the  application  package 
must  be  sent  by  first  class  or  overnight 
mail,  or  by  courier  no  later  than  May  9, 
1997.  A  postmark  or  courier  receipt  will 
constitute  evidence  of  the  submission 
date.  Please  mark  APPLICATION  on  all 
application  package  envelopes  and  send 
to:  State  Justice  Institute,  1650  King 


Street,  Suite  600,  Alexandria,  Virginia 
22314. 

Receipt  of  each  proposal  will  be 
acknowledged  in  writing.  Extensions  of 
the  deadline  for  receipt  of  applications 
will  not  be  granted.  See  section  VD.C.ll. 
for  receipt  deadlines  for  letters  of 
support. 

2.  Applicants  submitting  more  than 
one  application  may  include  material 
that  would  be  identical  in  each 
application  in  a  cover  letter,  and 
incorporate  that  material  by  reference  in 
each  application.  The  incorporated 
material  vdll  be  counted  against  the  25- 
page  limit  for  the  program  narrative.  A 
copy  of  the  cover  letter  should  be 
attached  to  each  copy  of  each 
application. 

VUL  Application  Review  Procedures 

A.  Preliminary  Inquiries 

The  Institute  staff  will  answer 
inquiries  concerning  application 
procedures.  The  staff  contact  will  be 
named  in  the  Institute's  letter 
acknowledging  receipt  of  the 
application. 

B.  Selection  Criteria 

1.  All  applications  will  be  rated  on 
the  basis  of  the  criteria  set  forth  below. 
The  Institute  will  accord  the  greatest 
weight  to  the  following  criteria; 

a.  The  soimdness  of  the  methodology; 

b.  The  demonstration  of  need  for  the 
project; 

c.  The  appropriateness  of  the 
proposed  evaluation  design; 

d.  The  applicant's  management  plan 
and  organizational  capabilities; 

e.  The  qualifications  of  the  prefect's 
staff; 

f.  The  products  and  benefits  resulting 
from  the  project  including  the  extent  to 
which  the  project  will  have  long-term 
benefits  for  State  courts  across  die 
nation; 

g.  The  degree  to  which  the  findings, 
procedures,  training,  technology,  or 
other  results  of  the  project  can  be 
transferred  to  other  jurisdictions; 

h.  The  reasonableness  of  the  proposed 
budget; 

i.  The  demonstration- of  cooperation 
and  support  of  other  agencies  that  may 
be  affected  by  the  project;  and 

j.  The  proposed  project's  relationship 
to  one  of  the  "Special  Interest" 
categories  set  forth  in  section  II.B. 

2.  In  determining  which  applicants  to 
fund,  the  Institute  will  also  consider 
whether  the  applicant  is  a  State  court, 
a  national  court  support  or  education 
organization,  anon-court  unit  of 
government,  or  other  type  of  entity 
eligible  to  receive  grants  under  the 
Institute's  enabling  legislation  (see  42 


U.S.C  10705(6)  (as  amended)  and 
Section  IV  above);  the  availability  of 
financial  assistance  from  other  sources 
for  the  project:  the  amount  and  nature 
(cash  or  in-kind)  of  the  applicant's 
match;  the  extent  to  which  the  proposed 
project  would  also  benefit  the  Federal 
courts  or  help  State  courts  enforce 
Federal  constitutional  and  legislative 
requirements;  and  the  level  of 
appropriations  available  to  the  Institute 
in  the  current  year  and  the  amount 
expected  to  be  available  in  succeeding 
fiscal  years. 

C.  Review  and  Approval  Process 

Apphcations  will  be  reviewed 
competitively  by  the  Board  of  Directors. 
The  Institute  staff  will  prefwre  a 
narrative  summary  of  each  application, 
and  a  rating  sheet  assigning  points  for 
each  relevant  selection  criterion.  When 
necessary,  applications  may  also  be 
reviewed  by  outside  experts. 
Committees  of  the  Board  will  review 
applications  within  assigned  program 
categories  and  prepare 
recommendations  to  the  full  Board.  The 
full  Board  of  Directors  will  then  decide 
which  applications  to  approve  for  a 
grant.  The  decision  to  award  a  grant  is 
solely  that  of  the  Board  of  Directors. 

Awards  approved  by  the  Board  will 
be  signed  by  the  Chairman  of  the^oard 
on  b^alf  of  the  Institute. 

D.  Return  Policy 

Unless  a  specific  request  is  made, 
unsuccessful  applications  will  not  be 
returned.  Applicants  are  advised  that 
Institute  records  are  subject  to  the 
provisions  of  the  Federal  Freedom  of 
Information  Act,  5  U.S.C.  552. 

E.  Notification  of  Board  Decision 

The  Institute  will  send  written  notice 
to  appUcants  concerning  all  Board 
decisions  to  approve,  defer,  or  deny 
their  respective  applications  and  the  key 
issues  and  questions  that  arose  during 
the  review  process.  A  decision  by  the 
Board  to  deny  an  application  may  not  be 
appealed,  but  does  not  prohibit 
resubmission  of  a  proposal  based  on 
that  application  in  a  subsequent  round 
of  funding.  The  Institute  will  also  notify 
the  designated  State  contact  listed  in 
Appendix  I  when  graAts  are  approved 
by  the  Board  to  support  projects  that 
will  be  conducted  by  or  involve  courts 
in  their  State. 

F.  Response  to  Notification  of  Approval 

Applicants  have  30  days  from  the  date 
of  the  letter  notifying  them  that  the 
Board  has  approved  their  application  to 
respond  to  any  revisions  requested  by 
the  Board.  If  the  requested  revisions  (or 
a  reasonable  schedule  for  submitting 
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such  revisionsO  have  not  been  submitted 
to  the  Institute  within  30  days  after 
notification,  the  approval  will  be 
automatically  rescinded  and  the 
application  presented  to  the  Board  for 
reconsideration. 

K.  Renewal  I>undiiig  Procedures  and 
Requirements  * 

The  Institute  recognizes  two  types  of 
renewal  funding  as  described  below — 
"continuation  grants"  and  "on-going 
support  grants."  The  award  of  an  initial 
grant  to  suppc^  a  project  does  not 
constitute  a  commitment  by  the  Institute 
to  renew  funcong.  The  Board  of 
Directors  anticipates  allocating  no  more 
than  $2  milliop  of  available  FY  1997 
grant  funds  fof'  renewal  grants. 

A.  Continuation  Grants 

1.  Purpose  and  Scope 

Continuatich  grants  are  intended  to 
support  projects  with  a  limited  duration 
that  involve  tke  same  type  of  activities 
as  the  previous  project.  They  are 
intended  to  enhance  the  specific 
program  or  service  produced  or 
established  during  the  prior  grant 
period.  They  piay  be  used,  for  example, 
when  a  projecjt  is  divided  into  two  or 
more  sequential  phases,  for  secondary 
analysis  of  data  obtained  in  an  Institute- 
supported  research  project,  or  for  more 
extensive  testing  of  an  innovative 
technology,  procedure,  or  program 
developed  with  SJI  grant  support. 

In  order  for  a  pr  jject  to  be  considered 
for  continuation  funding,  the  grantee 
must  have  cotnpletod  the  project  tasks 
and  met  all  gjant  requirements  and 
conditions  in  a  timely  manner,  absent 
extenuating  circumstances  or  prior 
Institute  appnoval  of  changes  to  the 
project  desigp.  Continuation  grants  are 
not  intended  to  provide  support  for  a 
project  for  which  the  grantee  has 
underestimated  the  amount  of  time  or 
funds  needed  to  accomplish  the  project 
tasks. 

2.  AppUcation  Procediu^s — Letters  of 
bitent  I 

In  lieu  of  a|concept  paper,  a  grantee 
seeking  a  continuation  grant  must 
inform  the  Ii*titute,  by  letter,  of  its 
intent  to  sub^iit  an  application  for  such 
funding  as  soon  as  the  need  for  renewal 
funding  t)eco#iies  apparent  but  no  less 
than  120  day^  before  the  end  of  the 
current  grant  period. 

a.  A  letter  ol  intent  must  be  no  more 
than  3  single^spaced  pages  on  8*/2  by  11 
inch  paper  and  must  contain  a  concise 
but  thorough!  explanation  of  the  need  for 
continuation;  an  estimate  of  the  funds  to 
be  requested;  and  a  brief  description  of 
anticipated  (iianges  in  the  scope,  focus 
or  audience  ^f  the  project 


b.  Within  30  days  of  receiving  a  letter 
of  intent,  histitute  staff  will  review  the 
proposed  activities  for  the  next  project 
period  and  inform  the  grantee  of 
specific  issues  to  be  addressed  in  the 
continuation  application  and  the  date 
by  which  the  application  for  a 
continuation  grant  mtrst  be  submitted. 

3.  Application  Format 

An  application  for  a  continuation 
grant  must  include  an  application  form, 
budget  forms  (with  appropriate 
documentation),  a  project  abstract 
conforming  to  the  format  set  forth  in 
section  Vn.B.,  a  program  narrative,  a 
budget  narrative,  a  disclosure  of 
lobbying  form  (from  applicants  other 
than  units  of  State  or  local  government), 
and  certain  certifications  and 
assurances. 

The  program  narrative  should 
conform  to  the  length  and  format 
requirements  set  forth  in  section  Vn.C. 
However,  rather  than  the  topics  listed  in 
section  VU.C,  the  program  narrative  of 
an  appUcation  for  a  continuation  grant 
should  include: 

a.  Project  Objectives.  The  appUcant 
should  clearly  and  concisely  state  what 
the  continuation  project  is  intended  to 
accomplish. 

b.  Need  for  Continuation.  The 
appUcant  should  explain  why 
continuation  of  the  project  is  necessary 
to  achieve  the  goals  of  the  project,  and 
how  the  continuation  will  benefit  the 
participating  courts  or  the  courts 
community  generally.  That  is,  to  what 
extent  will  the  original  goals  and 
objectives  of  the  project  be  unfulfilled  if 
the  project  is  not  continued,  and 
conversely,  how  v«ll  the  findings  or 
results  of  the  project  be  enhanced  by 
continuing  the  project? 

A  continuation  application  requesting 
a  package  grant  to  support  more  than 
one  project  should  explain,  in  addition, 
how  the  proposed  projects  are  related; 
how  their  operation  and  administration 
would  be  enhanced  by  the  grant;  the 
advantages  of  funding  the  projects  as  a 
package  rather  than  individually;  and 
the  disadvantages,  if  any,  that  would 
accrue  by  considering  or  funding  them 
separately. 

c.  flepoff  of  Current  Project  Activities. 
The  applicant  should  discuss  the  status 
of  all  activities  conducted  during  the 
previous  project  period.  Applicants 
should  identify  any  activities  that  were 
not  completed,  and  explain  why.  A 
continuation  application  requesting  a 
package  grant  must  describe  separately 
the  activities  undertaken  in  each  of  the 
projects  included  within  the  proposed 
package. 

d.  Evaluation  Findings.  The  applicant 
should  present  the  key  findings,  impact, 


or  recommendations  resulting  from  the 
evaluation  of  the  project,  if  they  are 
available,  and  how  they  will  be 
addressed  during  the  proposed 
continuation.  If  the  findings  are  not  yet 
available,  applicants  should  provide  the 
date  by  which  they  will  be  submitted  to 
the  Institute.  Ordinarily,  the  Board  will 
not  consider  an  application  for 
continuation  funding  until  the  Institute 
has  received  the  evaluator's  report. 

e.  TasJcs,  Methods,  Staff  and  Grantee 
Capability.  The  applicant  should  fully 
describe  any  changes  in  the  tasks  to  be 
performed,  the  methods  to  be  used,  the 
products  of  the  project,  and  how  and  to 
whom  those  products  will  be 
disseminated,  as  well  as  any  changes  in 
the  assigned  staff  or  the  grantee's 
organizational  capacity.  AppUcants 
should  include,  in  addition,  the  criteria 
and  methods  by  which  the  proposed 
continuation  project  would  be 
evaluated. 

A  continuation  application  for  a 
package  grant  must  address  these  issues 
separately  for  each  project  included  in 
the  proposed  package,  using  the  same 
alphabetic  identifiers  and  project  titles 
as  in  the  original  application. 

f.  TasJt  Schedule.  The  applicant 
should  present  a  detailed  task  schedule 
and  timeline  for  the  next  project  period. 

g.  Other  Sources  of  Support.  The 
applicant  should  indicate  why  other 
sources  of  support  are  inadequate, 
inappropriate  or  imavailable. 

4.  Budget  and  Budget  Narrative 

The  applicant  should  provide  a 
complete  budget  and  budget  narrative 
conforming  to  the  requirements  set  forth 
in  paragraph  VII.D.  Changes  in  the 
funding  level  requested  should  be 
discussed  in  terms  of  corresponding 
increases  or  decreases  4n  the  scope  of 
activities  or  services  to  be  rendered. 

5.  References  to  Previously  Submitted 
Material 

An  application  for  a  continuation 
grant  should  not  repeat  information 
contained  in  a  previously  approved 
appUcation  or  other  previously 
submitted  materials,  but  should  provide 
specific  references  to  such  materials 
where  appropriate. 

6.  Submission  Requirements,  Review 
and  Approval  Process,  and  Notification 
of  E)ecision 

The  submission  requirements  set  forth 
in  section  VII.E.,  other  than  the  deadline 
for  mailing,  apply  to  applications  for  a 
continuation  grant.  Such  applications 
will  be  rated  on  the  selection  criteria  set 
forth  in  section  Vffl.B.  The  key  findings 
and  recommendations  resulting  from  an 
evaluation  of  the  project  and  the 
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proposed  response  to  those  findings  and 
recommendations  will  also  be 
considered..  The  review  and  approval 
process,  return  policy,  and  notification 
procedures  are  the  same  as  those  for 
new  projects  set  forth  in  sections 

vra.c.-vin.E. 

B.  On-going  Support  Grants 
1.  Purpose  and  Scope 

On-going  support  grants  are  intended 
to  support  projects  that  are  national  in 
scope  and  that  provide  the  State  courts 
with  services,  programs  or  products  for 
which  there  is  a  continuing  important 
need.  An  on-going  support  grant  may 
also  be  used  to  fund  longitudinal 
research  that  directly  benefits  the  State 
courts.  On-going  support  grants  are 
subject  to  the  hmits  on  size  and 
duration  set  forth  in  V.C.2.  and  V.D.2. 
The  Board  will  consider  awarding  an 
on-going  support  grant  for  a  period  of 
up  to  36  months.  The  total  amount  of 
the  grant  will  be  fixed  at  the  time  of  the 
initial  award.  Funds  ordinarily  will  be 
made  available  in  annual  increments  as 
specified  in  section  V.C.2. 

A  project  is  eUgible  for  consideration 
for  an  on-going  support  grant  if: 

a.  The  project  is  supported  by  and  has 
been  evaluated  under  a  grant  fiim  the 
Institute; 

b.  The  project  is  national  in  scope  and 
provides  a  significant  benefit  to  the 
State  courts; 

c.  There  is  a  continuing  important 
need  for  the  services,  programs  or 
products  provided  by  the  project  as 
indicated  by  the  level  of  use  and 
support  by  members  of  the  court 
community; 

d.  The  project  is  accomplishing  its 
objectives  in  an  effective  and  efficient 
manner;  and 

e.  It  is  likely  that  the  service  or 
program  provided  by  the  project  would 
be  curtailed  or  significantly  reduced 
without  Institute  support. 

Each  project  supported  by  an  on-going 
support  grant  must  include  an 
evaluation  component  assessing  its 
effectiveness  and  operation  throughout 
the  grant  period.  The  evaluation  should 
be  independent,  but  may  be  designed 
collaboratively  by  the  evaluator  and  the 
grantee.  The  design  should  call  for 
regular  feedback  from  the  evaluator  to 
the  grantee  throughout  the  project 
period  concerning  recommendations  for 
mid-course  corrections  or  improvement 
of  the  project,  as  well  as  periodic  reports 
to  the  Institute  at  relevant  points  in  the 
project. 

An  interim  evaluation  report  must  be 
submitted  18  months  into  the  grant 
period.  The  decision  to  obligate  Institute 
funds  to  support  the  third  year  of  the 


project  will  be  based  on  the  interim 
evaluation  findings  and  the  appUcant's 
response  to  any  defidoicies  noted  in 
the  report. 

A  final  evaluation  assessing  the 
efiectiveness,  operation  of,  and 
continuing  need  for  the  project  must  be 
submitted  90  days  before  the  end  of  the 
3-year  project  period. 

In  addition,  a  detailed  annual  task 
schedule  must  be  submitted  not  later 
than  45  days  before  the  end  of  the  first 
and  second  years  of  the  grant  period, 
along  with  an  explanation  of  any  - 
necessary  revisions  in  the  projected 
costs  for  the  remainder  of  the  project 
period.  (See  also  section  IX.B.3.hi) 

2.  Letters  of  Intent 

In  lieu  of  a  concept  paper,  a  grantee 
seeking  an  on-going  support  grant  must 
inform  the  Institute,  by  letter,  of  its 
intent  to  submit  an  application  for  such 
funding  as  soon  as  the  need  for  renewal 
funding  becomes  apparent  but  no  less 
than  120  days  before  the  end  of  the 
ciurent  grant  period.  The  letter  of  intent 
should  be  in  the  same  format  as  that 
prescribed  for  continuation  grants  in 
section  IX.A^.a. 

3.  Format 

An  application  for  an  on-going 
support  grant  must  include  an 
application  form,  budget  forms  (with 
appropriate  documentation),  a  project 
abstract  conforming  to  the  format  set 
forth  in  section  VII.B.,  a  program 
narrative,  a  budget  narrative,  and  certain 
certifications  and  assurances. 

The  program  narrative  should 
conform  to  the  length  and  format 
requirements  set  forth  in  section  Vn.C. 
However,  rather  than  the  topics  listed  in 
section  Vn.C,  the  program  narrative  of 
applications  for  on-going  support  grants 
should  address: 

a.  Description  of  Need  for  and 
Benefits  of  the  Project.  The  applicant 
should  provide  a  detailed  discussion  of 
the  benefits  provided  by  the  project  to 
the  State  courts  around  the  country, 
including  the  degree  to  which  State 
coiuts.  State  court  judges,  or  State  court 
managers  and  personnel  are  using  the 
services  or  programs  provided  by  the 
project. 

b.  Demonstration  of  Court  Support. 
The  applicant  should  demonstrate 
support  for  the  continuation  of  the 
project  from  the  courts  community. 

c.  Report  on  Current  Project  Activities. 
The  applicant  should  discuss  the  extent 
to  which  the  project  has  met  its  goals 
and  objectives,  identify  any  activities 
that  have  not  been  completed,  and 
explain  why. 

d.  Evaluation  Findings.  The  applicant 
should  attach  a  copy  of  the  final 


evaluation  report  regarding  the 
effectiveness,  impact,  and  operation  of 
the  project,  specify  the  key  findings  or 
recommendations  resulting  fit)m  the 
evaluation,  and  explain  how  they  will 
be  addressed  during  the  proposed 
renewal  period.  Ordinarily,  the  Board 
will  not  consider  an  application  for 
ongoing  support  until  the  histitute  has 
received  the  e valuator's  report. 

e.  Objectives,  Tasks,  Methods.  Staff 
and  Grantee  Capability.  The  applicant 
should  describe  fully  any  changes  in  the 
objectives;  tasks  to  be  pwformed;  the 
methods  to  be  used;  the  products  of  the 
project;  how  and  to  whom  those 
products  will  be  disseminated;  the 
assigned  staff;  and  the  grantee's 
organizational  capacity. 

f.  Task  Schedule.  The  applicant 
should  present  a  general  schedule  for 
the  full  proposed  project  period  and  a 
detailed  task  schedule  for  the  first  year 
of  the  proposed  new  project  period. 

g.  Other  Sources  of  Support.  The 
applicant  should  indicate  why  other 
soiut»s  of  support  are  inadequate, 
inappropriate  or  unavailable. 

4.  Budget  and  Budget  Narrative 

The  applicant  should  provide  a 
complete  three-year  budget  and  budget 
narrative  conforming  to  the 
requirements  set  forth  in  paragraph 
Vn.D.  Changes  in  the  funding  level 
requested  should  be  discussed  in  terms 
of  corresponding  increases  or  decreases 
in  the  scope  of  activities  or  services  to 
be  rendered.  A  complete  budget 
narrative  should  be  provided  for  each 
year,  or  portion  of  a  year,  for  which 
grant  support  is  requested.  Changes  in 
the  funding  level  requested  should  be 
discussed  in  terms  of  corresponding 
increases  or  decreases  in  the  scope  of 
activities  or  services  to  be  rendered.  The 
budget  should  provide  for  realistic  cost- 
of-living  and  staff  salary  increases  over 
the  course  of  the  requested  project 
period.  Applicants  should  be  aware  that 
the  Institute  is  unlikely  to  approve  a 
supplemental  budget  increase  for  an  on- 
going support  grant  in  the  absence  of 
well-documented,  unanticipated  factors 
that  clearly  justify  the  requested 
increase. 

5.  References  to  Previously  Submitted 
Material 

An  appUcation  for  an  on-going 
support  grant  should  not  repeat 
information  contained  in  a  previously 
approved  application  or  other 
previously  submitted  materials,  but 
should  provide  specific  references  to 
such  materials  where  appropriate. 
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6.  Submission  Requirements,  Review 
and  Approval  Process,  and  Notification 
of  Decision! 

The  subitiission  requirements  set  forth 
in  section  VII.E.,  other  than  the  deadline 
for  mailings  apply  to  applications  for  an 
ongoing  support  grant  Such 
applications  will  be  rated  on  the 
selection  catena  set  forth  in  section 
Vni.B.  The  key  findings  and 
recommendations  resulting  from  an 
evaluation  of  the  project  and  the 
proposed  response  to  those  findings  and 
recommendations  will  afso  be 
considered.  The  review  and  approval 
process,  return  policy,  and  notification 
procedure^  are  the  same  as  those  for 
new  projedts  set  forth  in  sections 
VIII.C.-Vip.E. 

X.  Compliance  Requirements 

The  Stat^  Justice  Institute  Act 
contains  liptitations  and  conditions  on 
grants,  coiitmcts  and  cooperative 
agreements  of  which  applicants  and 
recipients  should  be  aware.  In  addition 
to  eliffbilify  requirements  which  must 
be  met  to  be  considered  for  an  award 
from  the  Iitstitute.  all  applicants  should 
be  aware  of  and  all  recipients  will  be 
responsible  for  ensuring  compliance 
with  the  fdf lowing: 

A.  State  aM  Local  Court  Systems 
Each  application  for  funding  from  a 

State  or  local  court  must  be  approved, 
consistent  with  State  law.  by  the  State's 
Supreme  Court,  or  its  designated  agency 
or  council.  The  Supreme  Court  or  its 
designee  shall  receive,  administer,  and 
be  accountable  for  all  funds  awarded  on 
the  basis  ojf  such  an  application.  42 
U.S.C.  107p5(b)(4).  Appendix  I  to  this 
Guideline  lists  the  person  to  contact  in 
each  State  regarding  the  administration 
of  Institute  grants  to  State  and  local 
courts. 

B.  Matchiifg  Requirements 

1.  All  awards  to  courts  or  other  units 
of  State  or  local  government  (not 
including  publicly  supported 
institutions  of  higher  education)  require 
a  match  from  private  or  public  sources 
of  not  less  than  50%  of  tne  total  amount 
of  the  Institute's  award.  For  example,  if 
the  total  cbst  of  a  project  is  anticipated 
to  be  $15(^000,  a  State  court  or 
executive  branch  agency  may  request  up 
to  $100,000  from  the  Institute  to 
implement  the  project.  The  remaining 
$50,000  (30%  of  the  $100,000  requested 
from  SJI)  Hust  be  provided  as  a  match. 
A  cash  match,  non-cash  match,  or  both 
may  be  provided,  but  the  Institute  will 
give  prefet«nce  to  those  applicants  that 
provide  a  icash  match  to  the  Institute's 
award.  (For  a  further  definition  of 
match,  see  section  UI.F.) 


The  requirement  to  provide  match 
may  be  waived  in  exceptionally  rare 
circumstances  upon  approval  of  the 
Chief  Justice  of  the  highest  coiul  in  the 
State  and  the  Board  of  Directors.  42 
U.S.C.  10705(d). 

2.  Other  eligible  recipients  of  Institute 
funds  are  not  required  to  provide  a 
match,  but  are  encouraged  to  contribute 
to  meeting  the  costs  of  the  project.  In 
instances  where  match  is  proposed,  the 
grantee  is  responsible  for  ensuring  that 
the  total  amount  proposed  is  actually 
contributed.  If  a  proposed  contribution 
is  not  fiilly  met,  the  Institute  may 
reduce  the  award  amount  accordingly, 
in  order  to  maintain  the  ratio  originally 
provided  for  in  the  award  agreement 
(see  sections  VIII.B.  above  and  XI.D.). 

C.  Conflict  of  Interest 

Personnel  and  other  officials 
connected  with  Institute-funded 
programs  shall  adhere  to  the  following 
requirements: 

1.  No  official  or  employee  of  a 
recipient  court  or  organization  shall 
participate  personally  through  decision, 
approval,  disapproval,  recommendation, 
the  rendering  of  advice,  investigation,  or 
otherwise  in  any  proceeding, 
application,  request  for  a  ruling  or  other 
determination,  contract,  grant, 
cooperative  agreement,  claim, 
controversy,  or  other  particular  matter 
in  which  Institute  funds  are  used,  where 
to  his/her  knowledge  he/she  or  his/her 
immediate  family,  partnere, 
organization  other  than  a  public  agency 
in  which  he/she  is  serving  as  officer, 
director,  trustee,  partner,  or  employee  or 
any  person  or  organization  with  whom 
he/she  is  negotiating  or  has  any 
arrangement  concerning  prospective 
employment,  has  a  financial  interest. 

2.  In  the  use  of  Institute  project  funds, 
an  official  or  employee  of  a  recipient 
court  or  organization  shall  avoid  any 
action  which  might  result  in  or  create 
the  appearance  of: 

a.  Using  an  official  position  for 
private  gain;  or 

b.  Affecting  adversely  the  confidence 
of  the  public  in  the  integrity  of  the 
Institute  program. 

3.  Requests  for  proposals  or 
invitations  for  bids  issued  by  a  recipient 
of  Institute  funds  or  a  subgrantee  or 
subcontractor  will  provide  notice  to 
prospective  bidders  that  the  contractors 
who  develop  or  draft  specifications, 
requirements,  statements  of  work  and/or 
requests  for  proposals  for  a  proposed 
procurement  will  be  excluded  from 
bidding  on  or  submitting  a  proposal  to 
compete  for  the  dward  of  such 
procurement. 


D.  Lobbying 

Funds  awarded  to  recipients  by  the 
Institute  shall  not  be  used,  indirectly  or 
directly,  to  influence  Executive  ordere 
or  similar  promulgations  by  Federal, 
State  or  local  agencies,  or  to  influence 
the  passage  or  defeat  of  any  legislation 
by  Federal,  State  or  local  legislative 
bodies.  42  U.S.C.  10706(a). 

■  It  is  the  policy  of  the  Board  of 
Directors  to  award  funds  only  to  support 
applications  submitted  by  organizations 
that  would  carry  out  the  objectives  of 
their  applications  in  an  unbiased 
manner.  Consistent  with  this  policy  and 
the  provisions  of  42  U.S.C.  10706.  the 
Institute  will  not  knowingly  award  a 
grant  to  an  applicant  that  has,  directly 
or  through  an  entity  that  is  part  of  the 
same  organization  as  the  applicant, 
advocated  a  position  before  Congress  on 
the  specific  subject  matter  of  the 
application. 


E.  Political  Activities 

No  recipient  shall  contribute  or  make 
available  Institute  funds,  program 
peraonnel,  or  equipment  to  any  political 
party  or  association,  or  the  campaign  of 
any  candidate  for  public  or  party  office. 
Recipients  are  also  prohibited  firom 
using  funds  in  advocating  or  opposing 
any  ballot  measure,  initiative,  or 
referendum.  Officers  and  employees  of 
recipients  shall  not  intentionally 
identify  the  Institute  or  recipients  with 
any  partisan  or  nonpartisan  political 
activity  associated  with  a  political  party 
or  association,  or  the  campaign  of  any 
candidate  for  public  or  party  office.  42 
U.S.C.  10706(a). 

F.  Advocacy 

No  funds  made  available  by  the 
Institute  may  be  used  to  support  or 
conduct  training  programs  for  the 
purpose  of  advocating  particular 
nonjudicial  public  policies  or 
encouraging  nonjudicial  political 
activities.  42  U.S.C.  10706(b). 

G.  Prohibition  Against  Litigation 
Support 

No  funds  made  available  by  the 
Institute  may  be  used  directly  or 
indirectly  to  support  legal  assistance  to 
parties  in  litigation,  including  cases 
involving  capital  punishment. 

H.  Supplantation  and  Construction 

To  ensure  that  funds  are  used  to 
supplement  and  improve  the  operation 
of  State  courts,  rather  than  to  support 
basic  coiut  services,  funds  shall  not  be 
used  for  the  following  purposes: 

1.  To  supplant  State  or  local  funds 
supporting  a  program  or  activity  (such 
as  paying  the  salary  of  court  employees 
who  would  be  performing  their  normal 
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duties  as  part  of  the  project,  or  paying 
rent  for  space  which  is  part  of  the 
court's  normal  operations); 

2.  To  construct  court  facilities  or 
structures,  except  to  remodel  existing 
focilities  or  to  demonstrate  new 
architectural  or  technological 
techniques,  or  to  provide  temporary 
facilities  for  new  personnel  or  for 
personnel  involved  in  a  demonstration 
or  experimental  program;  or 

3.  Solely  to  purchase  equipment. 

/.  Confidentiality  of  Information 

Except  as  provided  by  Federal  law 
other  than  the  State  Justice  Institute  Act, 
no  recipient  of  financial  assistance  from 
SJI  may  use  or  reveal  any  research  or 
statistical  information  furnished  under 
the  Act  by  any  person  and  identifiable 
to  any  specific  private  person  for  any 
purpose  other  than  the  purpose  for 
which  the  information  was  obtained. 
Such  information  and  copies  thereof 
shall  be  Immune  fit)m  legal  process,  and 
shall  not.  without  the  consent  of  the 
person  furnishing  such  information,  be 
admitted  as  evidence  or  used  for  any 
purpose  in  any  action,  suit,  or  other 
judicial,  legislative,  or  administrative 
proceedings. 

/.  Human  Research  Protection 

All  research  involving  human  subjects 
shall  be  conducted  with  the  informed 
consent  of  those  subjects  and  in  a 
manner  that  will  ensure  their  privacy 
and  freedom  from  risk  or  harm  and  the 
protection  of  persons  who  are  not 
subjects  of  the  research  but  would  be 
affected  by  it,  unless  such  procedures 
and  safeguards  would  make  the  research 
impractical,  hi  such  instances,  the 
Institute  must  approve  procedures 
designed  by  the  grantee  to  provide 
human  subjects  with  relevant 
information  about  the  research  after 
their  involvement*  and  to  minimize  or 
eliminate  risk  or  harm  to  those  subjects 
due  to  their  participation. 

K.  Nondiscrimination 


No  person  may.  on  the  basis  of  race, 
sex.  national  origin.  disabiUty,  color,  or 
creed  be  excluded  from  participation  in, 
denied  the  benefits  of,  or  otherwise 
subjected  to  discrimination  under  any 
program  or  activity  supported  by 
Institute  funds.  Recipients  of  Institute 
funds  must  immediately  take  any 
measures  necessary  to  effectuate  this 
provision. 

L.  Reporting  Requirements 

Recipients  of  Institute  funds,  other 
than  scholarships  awarded  under 
section  II.B.2.b.v.,  shall  submit 
Quarterly  Progress  and  Financial 
Reports  within  30  days  of  the  close  of 


each  calendar  quarter  (that  is.  no  later 
than  January  30.  April  30,  July  30,  and 
October  30).  Two  copies  of  each  rep<Ml 
must  be  sent.  The  Quarterly  Progress 
Reports  shall  include  a  narrative 
description  of  project  activities  during 
the  calendar  quarter,  the  relationship 
between  those  activities  and  the  task 
schedule  and  objectives  set  forth  in  the 
approved  application  or  an  approved 
adjustment  thereto,  any  significant 

Eroblem  areas  that  have  developed  and 
ow  they  will  be  resolved,  and  the 
activities  scheduled  during  the  next 
reporting  period. 

The  quarterly  financial  status  report 
shall  be  submitted  in  accordance  with 
section  XI.G.2.  of  this  guideline.  A  final 
project  progress  report  and  financial 
status  report  shall  be  submitted  within 
90  days  after  the  end  of  the  grant  period 
in  accordance  with  section  XI.K.2.  of 
this  Guideline, 

M.  Audit 

Recipients,  other  than  those  noted 
below,  must  provide  for  an  annual  fiscal 
audit  which  shall  include  an  opinion  on 
whether  the  financial  statements  of  the 
grantee  present  fairly  its  financial 
position  and  financial  operations  are  in 
accordance  with  generally  accepted 
accounting  principles.  (See  section  XI.J. 
of  the  Guideline  for  the  requirements  of 
such  audits.)  Recipients  of  a 
scholarship,  curriculum  adaptation,  or 
technical  assistance  grant  are  not 
required  to  submit  an  audit,  but  must 
maintain  appropriate  documentation  to 
support  all  expenditures. 

N.  Suspension  of  Funding 

After  providing  a  recipient  reasonable 
notice  and  opportunity  to  submit 
written  documentation  demonstrating 
why  fund  termination  or  suspension 
should  not  occur,  the  Institute  may 
terminate  or  suspend  funding  of  a 
project  that  fails  to  comply  substantially 
with  the  Act,  the  Guideline,  or  the  terms 
and  conditions  of  the  award.  42  U.S.C. 
10708(a). 

O.  Title  to  Property 

At  the  conclusion  of  the  project,  title 
to  all  expendable  and  nonexpendable 
personal  property  purchased  with 
Institute  hinds  shall  vest  in  the  recipient 
court,  organization,  or  individual  that 
purchased  the  property  if  certification  is 
made  to  the  Institute  that  the  property 
will  continue  to  be  used  for  the 
authorized  purposes  of  the  Institute- 
funded  project  or  other  purposes 
consistent  with  the  State  Justice 
Institute  Act,  as  approved  by  the 
Institute.  If  such  certification  is  not 
made  or  the  Institute  disapproves  such 
certification,  title  to  all  such  property 


with  an  agg«gate  or  individual  value  of 
$1,000  or  more  shall  vest  in  the 
Institute,  which  will  direct  the 
disposition  of  the  property. 

P.  Original  Material 

All  products  prepared  as  the  result  of 
Institute-supported  projects  must  be 
originally-developed  material  unless 
otherwise  specified  in  the  award 
documents.  Material  not  originally 
developed  that  is  included  in  such 
products  must  be  properly  identified, 
whether  the  material  is  in  a  verbatim  or 
extensive  paraphrase  format 

Q.  Acknowledgment  and  Disclaimer 

Recipients  of  Institute  funds  shall 
acknowledge  prominently  on  all 
products  developed  with  grant  fimds 
that  support  was  received  from  the 
Institute.  The  "SJI"  logo  must  appear  on 
the  fitjnt  cover  of  a  written  product,  or 
in  the  o[)ening  frames  of  a  video 
product,  unless  another  placement  is 
approved  in  writing  by  the  Institute. 
This  includes  final  products  printed  or 
otherwise  reproduced  during  the  grant 
period,  as  well  as  reprintings  or 
reproductions  of  those  materials 
following  the  end  of  the  grant  period.  A 
camera-ready  logo  sheet  is  available 
from  the  Institute  upon  request. 

Recipients  also  shall  display  the 
following  disclaimer  on  all  grant 
products: 

"This  [document,  film,  videotape,  etc.]  was 
developed  under  [grant/cooperative 
agreement,  number  SJl-(insert  number)]  from 
the  State  )ustice  Institute.  The  points  of  view 
expressed  are  those  of  the  [author(s), 
filmmaker(s),  etc.]  and  do  not  necessarily 
represent  the  official  position  or  policies  of 
the  State  Justice  Institute." 

R.  Institute  Approval  of  Grant  Products 

No  grant  funds  may  be  obligated  for 
publication  or  reproduction  of  a  final 
product  developed  with  grant  funds 
without  the  written  approval  of  the 
Institute.  Grantees  shall  submit  a  final 
draft  of  each  written  product  to  the 
Institute  for  review  and  approval.  These 
drafts  shall  be  submitted  at  least  30  days 
before  the  product  is  scheduled  to  be 
sent  for  publication  or  reproduction  to 
permit  Institute  review  and 
incorporation  of  any  appropriate 
changes  agreed  upon  by  the  grantee  and 
the  Institute.  Grantees  shall  provide  for 
timely  reviews  by  the  Institute  of 
videotape  or  CD--ROM  products  at  the 
treatment,  script,  rough  cut,  and  final 
stages  of  development  or  their 
equivalents,  prior  to  initiating  the  next 
stage  of  product  development. 
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S.  Distribution  of  Grant  Products 

In  additioii  to  the  distribution 
specified  in  the  grant  application,  . 
grantees  shall  send: 

1.  Twenty!  copies  of  each  final  product 
developed  With  grant  ftinds  to  the 
Institute,  unless  the  product  was 
developed  under  either  a  curriculiun 
adaptation  qr  a  technical  assistance 
grant,  in  which  case  submission  of  2 
copies  is  required. 

2.  A  mastarcopy  of  each  videotape 
produced  with  grant  funds  to  the 
Institute. 

3.  A  one-page  abstract  to  the  Institute 
summarizing  the  products  produced 
during  the  project  for  posting  on  the 
Internet  toother  with  a  diskette 
containing  the  abstract  in  Word, 
WordPerfect,  or  ASCII.  The  abstract 
should  include  the  grant  number,  a 
contact  namb,  address,  telephone 
niunbers,  ar|d  e-mail  address  (if 
applicable)., 

4.  One  copy  of  each  final  product 
developed  v^th  grant  funds  to  the 
library  established  in  each  State  to 
collect  materials  prepared  vdth  Institute 
support.  (A  iist  of  these  libraries  is 
contained  ii>  Appendix  U.  Labels  for 
these  librarilBS  are  available  bom  the 
Institute  upon  request.)  Recipients  of 
ciuriculum  adaptation  and  technical 
assistance  ^^nts  are  not  required  to 
submit  fina^  products  to  State  libraries. 

T.  Copyrights 

Except  asj  otherwise  provided  in  the 
terms  and  conditions  of  an  Institute 
award,  a  reopient  is  free  to  copyright 
any  books,  publications,  or  other 
copyrightable  materials  developed  in 
the  course  pf  an  Institute-supported 
project,  but  I  the  Institute  shall  reserve  a 
royalty-free,  nonexclusive  and 
irrevocable  right  to  reproduce,  publish, 
or  othenvis^  use,  and  to  authorize 
others  to  u^,  the  materials  for  purposes 
consistent  ifitii  the  State  Justice 
Institute  A<jt. 

U.  Inventiops  and  Patents 

If  any  pa^ntable  items,  patent  rights, 
processes,  ^r  inventions  are  produced  in 
the  course  of  Institute-sponsored  work, 
such  fact  shall  be  promptly  and  fully 
reported  to  the  Institute.  Unless  there  is 
a  prior  agre  ement  between  the  grantee 
and  the  Institute  on  disposition  of  such 
items,  the  ^istitute  shall  determine 
whether  pibtection  of  the  invention  or 
discovery  s  hall  be  sought.  The  Institute 
will  also  dftermine  how  the  rights  in 
the  inventibn  or  discovery,  including 
rights  und^r  any  patent  issued  thereon, 
shall  be  all  seated  and  administered  in 
order  to  pDtect  the  public  interest 
consistent  with  "Government  Patent 


Policy"  (President's  Memorandiun  for 
Heads  of  Executive  Departments  and 
Agencies,  February  18. 1983.  and 
statement  of  Government  Patent  Policy). 

V.  Charges  for  Grant-Related  Products/ 
Recovery  of  Costs 

When  Institute  funds  fully  cover  the 
cost  of  developing,  producing,  and 
disseminating  a  product  (e.g..  a  report, 
curriculum,  videotape  or  software),  the 
product  should  be  distributed  to  the 
field  without  charge.  When  Institute 
funds  only  partially  cover  the 
development,  production,  or 
dissemination  costs,  the  grantee  may, 
with  the  Institute's  prior  written 
approval,  recover  its  costs  for 
developing,  producing,  and 
disseminating  the  material  to  those 
requesting  it,  to  the  extent  that  those 
costs  were  not  covered  by  Institute 
funds  or  grantee  matching 
contributions. 

Applicants  should  disclose  their 
intent  to  sell  grant-related  products  in 
both  the  concept  paper  and  the 
application.  Grantees  must  obtain  the 
written,  prior  approval  of  the  Institute  of 
their  plans  to  recover  project  costs 
through  the  sale  of  grant  products. 
Written  requests  to  recover  costs 
ordinarily  should  be  received  diuing  the 
grant  period  and  should  specify  the 
nature  and  extent  of  the  costs  to  be 
recouped,  the  reason  that  such  costs 
were  not  budgeted  (if  the  rationale  was 
not  disclosed  in  the  approved 
application),  the  number  of  copies  to  be 
sold,  the  intended  audience  for  the 
products  to  be  sold,  and  the  proposed 
sale  price.  If  the  product  is  to  be  sold 
for  more  than  $25.00,  the  written 
request  also  should  include  a  detailed 
itemization  of  costs  that  will  be 
recovered  and  a  certification  that  the 
costs  were  not  supported  by  either 
Institute  grant  funds  or  grantee 
matching  contributions. 

In  the  event  that  the  sale  of  grant 
products  results  in  revenues  that  exceed 
the  costs  to  develop,  produce,  and 
disseminate  the  product,  the  revenue 
must  continue  to  be  used  for  the 
authorized  purposes  of  the  Institute-  ^ 
funded  project  or  other  purposes 
consistent  with  the  State  Justice 
Institute  Act  that  have  been  approved  by 
the  Institute.  See  sections  III.F.  and  XI.F. 
for  requirements  regarding  project- 
related  income  realized  during  the 
project  period. 

W.  Availability  of  Research  Data  for 
Secondary  Analysis 

Upon  request,  grantees  must  make 
available  for  secondary  analysis  a 
diskette(s)  or  data  tape(s)  containing 
research  and  evaluation  data  collected 


under  an  Institute  grant  and  the 
accompanying  code  manual.  Grantees 
may  recover  the  actual  cost  of 
duplicating  and  mailing  or  otherwise 
transmitting  the  data  set  and  manual 
firom  the  person  or  organization 
requesting  the  data.  Grantees  may 
provide  the  requested  data  set  in  the 
format  in  which  it  was  created  and 
analyzed. 

X.  Approval  of  Key  Staff 

If  the  qualifications  of  an  employee  or 
consultant  assigned  to  a  key  project  staff 
position  are  not  described  in  the 
application  or  if  there  is  a  change  of  a 
person  assigned  to  such  a  position,  a 
recipient  shall  submit  a  description  of 
the  qualifications  of  the  newly  assigned 
person  to  the  Institute.  Prior  written 
approval  of  the  qualifications  of  the  new 
person  assigned  to  a  key  staff  position 
must  be  received  from  the  Institute 
before  the  salary  or  consulting  fee  of 
that  person  and  associated  costs  may  be 
paid  or  reimbursed  from  grant  funds. 

XI.  Financial  Requirements 

A.  Accounting  Systems  and  Financial 
Records 

All  grantees,  subgrantees,  contractors, 
and  oUier  organizations  directly  or 
indirectly  receiving  Institute  funds  are 
required  to  establish  and  maintain 
accounting  systems  and  financial 
records  to  accurately  account  for  funds 
they  receive.  These  records  shall 
include  total  program  costs,  including 
Institute  funds.  State  and  local  matching 
shares,  and  any  other  fund  sources 
included  in  the  approved  project 
budget. 

1.  Purpose 

The  purpose  of  this  section  is  to 
establish  accounting  system 
requirements  and  to  offer  guidance  on 
procedures  which  will  assist  all 
grantees/subgrantees  in: 

a.  Complying  with  the  statutory 
requirements  for  the  awarding, 
disbursement,  and  accounting  of  funds; 

b.  Complying  with  regulatory 
requirements  of  the  Institute  for  the 
financial  management  and  disposition 

of  funds; 

c.  Generating  financial  data  which  can 
be  used  in  the  planning,  management 
and  control  of  programs;  and 

d.  Facilitating  an  effective  audit  of 
funded  programs  and  projects. 

2.  References 

Except  where  inconsistent  with 
specific  provisions  of  this  Guideline,  the 
following  regulations,  directives  and 
reports  are  applicable  to  Institute  grants 
and  cooperative  agreements  under  the 
same  terms  and  conditions  that  apply  to 


Federal  grantees.  These  materials 
supplement  the  requirements  of  this 
section  for  accounting  systems  and 
financial  recordkeeping  and  provide 
additional  guidance  on  how  these 
requirements  may  be  satisfied. 
(Circulars  may  be  obtained  from  OMB 
by  calling  202-395-7250.) 

a.  Office  of  Management  and  Budget 
(OMB)  Circular  A-21,  Cost  Principles 
for  Educational  Institutions. 

b.  Office  of  Management  and  Budget 
(OMB)  Circular  A-a?.  Cost  Principles 
for  State  and  Local  Governments. 

c.  Office  of  Management  and  Budget 
(OMB)  Circular  A-88  (revised),  Indirect 
Cost  Rates,  Audit  and  Audit  Follow-up 
at  Educational  Institutions. 

d.  Office  of  Management  and  Budget 
(OMB)  Circular  A-102,  Uniform 
Administrative  Requirements  for 
Grants-in-Aid  to  State  and  Local 
Governments. 

e.  Office  of  Management  and  Budget 
(OMB)  Circular  A-1 10,  Grants  and 
Agreements  with  Institutions  of  Higher 
Education,  Hospitals  and  other  Non- 
profit Organizations. 

f.  Office  of  Management  and  Budget 
(OMB)  Circular  A-128,  Audits  of  State 
and  Local  Governments. 

g.  Office  of  Management  and  Budget 
(OMB)  Circular  A-122.  Cost  Principles 
for  Non-profit  Organizations. 

h.  Office  of  Management  and  Budget 
(OMB)  Circular  A-133,  Audits  of 
Institutions  of  Higher  Education  and 
Other  Non-profit  Institutions. 

B.  Supervision  and  Monitoring 
Responsibilities 

1.  Grantee  Responsibilities 

All  grantees  receiving  direct  awards 
from  the  Institute  are  responsible  for  the 
management  and  fiscal  control  of  all 
funds.  Responsibilities  include  • 
accounting  for  receipts  and 
expenditures,  maintaining  adequate 
financial  records,  and  refunding 
expenditures  disallowed  by  audits. 

2.  Responsibilities  of  State  Supreme 
Court 

Each  application  for  funding  from  a 
State  or  local  court  must  be  approved, 
consistent  with  State  law,  by  the  State's 
Supreme  Court,  or  its  designated  agency 
or  council. 

The  State  Supreme  Court  or  its 
designee  shall  receive  all  Institute  funds 
awarded  to  such  courts;  shall  be 
responsible  for  assuring  proper 
administration  of  Institute  funds;  and 
shall  be  responsible  for  all  aspects  of  the 
project,  including  proper  accoimting 
and  financial  recordkeeping  by  the 
subgrantee.  These  responsibilities 
include: 
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a.  Reviewing  Financial  Operations. 
The  State  Supreme  Court  or  its  designee 
should  be  familiar  with,  and 
periodically  monitor,  its  subgrantees' 
financial  operations,  records  system  and 
procedures.  Particular  attention  should 
be  directed  to  the  maintenance  of 
current  financial  data. 

b.  Recording  Financial  Activities.  The 
subgrantee 's  grant  award  or  contract 
obligation,  as  well  as  cash  advances  and 
other  financial  activities,  should  be 
recorded  in  the  financial  records  of  the 
State  Supreme  Court  or  its  designee  in 
summary  form.  Subgrantee  expenditures 
should  be  recorded  on  the  books  of  the 
State  Supreme  Court  OR  evidenced  by 
report  forms  duly  filed  by  the 
subgrantee.  Non-Institute  contributions 
applied  to  projects  by  subgrantees 
should  likewise  be  recorded,  as  should 
any  project  income  resulting  from 
program  operations. 

c.  Budgeting  and  Budget  Review.  The 
State  Supreme  Court  or  its  designee 
should  ensure  that  each  subgrantee 
prepares  an  adequate  budget  as  the  basis 
for  its  award  commitment.  The  detail  of 
each  project  budget  should  be 
maintained  on  file  by  the  State  Supreme 
Court. 

d.  Accounting  for  Non-Institute 
Contributions.  The  State  Supreme  Court 
or  its  designee  will  ensure,  in  those 
instances  where  subgrantees  are 
required  to  furnish  non-Institute 
matching  funds,  that  the  requirements 
and  limitations  of  the  Guideline  are 
applied  to  such  funds. 

e.  Audit  Requirement.  The  State 
Supreme  Court  or  its  designee  is 
required  to  ensure  that  subgrantees  have 
met  the  necessary  audit  requirements  as 
set  forth  by  the  Institute  (see  sections 
X.M.  and  XI.J). 

f.  Reporting  Irregularities.  The  State 
Supreme  Court,  its  designees,  and  its 
subgrantees  are  responsible  for 
promptly  reporting  to  the  Institute  the 
nature  and  circumstances  surrounding 
any  financial  irregularities  discovered. 

C.  Accounting  System 

The  grantee  is  responsible  for 
establishing  and  maintaining  an 
adequate  system  of  accounting  and 
internal  controls  for  itself  and  for 
ensuring  that  9n  adequate  system  exists 
for  each  of  its  ^bgrantees  and 
contractors.  An  acceptable  and  adequate 
accounting  system  is  considered  to  be 
one  which: 

1.  Properly  accounts  for  receipt  of 
funds  imder  each  grant  awarded  and  the 
expenditure  of  funds  for  each  grant  by 
category  of  expenditure  (including 
matching  contributions  and  project 
income); 


2.  Assures  that  expended  funds  are 
applied  to  the  appropriate  budget 
category  included  within  the  approved 
grant; 

3.  Presents  and  classifies  historical 
costs  of  the  grant  as  required  for 
budgetary  and  evaluation  purposes; 

4.  Provides  cost  and  property  controls 
to  assure  optimal  use  of  grant  fimds; 

5.  Is  integrated  with  a  system  of 
internal  controls  adequate  to  safeguard 
the  funds  and  assets  covered,  check  the 
accuracy  and  reliability  of  ihe 
accounting  data,  promote  op>erational 
efficiency,  and  assure  conformance  with 
any  general  or  special  conditions  of  the 
grant; 

6.  Meets  the  prescribed  requirements 
for  periodic  financial  reporting  of 
operations;  and 

7.  Provides  financial  data  for 
planning,  control,  measurement  and 
evaluation  of  direct  and  indirect  costs. 

D.  Total  Cost  Budgeting  and  Accounting 

Accounting  for  all  funds  awarded  by 
the  Institute  shall  be  structured  and 
executed  on  a  "total  project  cost"  basis. 
That  is,  total  project  costs,  including 
Institute  funds.  State  and  local  matching 
shares,  and  any  other  fund  sources 
included  in  the  approved  project  budget 
shall  be  the  foundation  for  fiscal 
administration  and  accounting.  Grant 
applications  and  financial  reports 
require  budget  and  cost  estimates  on  the 
basis  of  total  costs. 

1.  Timing  of  Matching  Contributions 

Matching  contributions  need  not  be 
applied  at  the  exact  time  of  the 
obligation  of  Institute  funds.  However, 
the  full  matching  share  must  be 
obligated  during  the  award  period, 
except  that  with  the  prior  written 
permission  of  the  Institute, 
contributions  made  following  approval 
of  the  grant  by  the  Institute's  Board  but 
before  the  beginning  of  the  grant  may  be 
counted  as  match.  Grantees  that  do  not 
contemplate  making  matching 
contributions  continuously  throughout 
the  course  of  a  project,  or  on  a  task-by- 
task  basis,  are  required  to  submit  a 
schedule  within  30  days  after  the 
beginning  of  the  project  period 
indicating  at  what  points  during  the 
project  period  the  matching 
contributions  will  be  made.  In  instances 
where  a  proposed  cash  match  is  not 
fully  met,  the  Institute  may  reduce  the 
award  amount  accordingly,  in  order  to 
maintain  the  ratio  originally  provided 
for  in  the  award  agreement. 

2.  Records  for  Match 

All  grantees  must  maintain  records 
which  clearly  show  the  source,  amount, 
and  timing  of  all  matching 
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contributionsj  In  addition,  if  a  project 
has  included,  within  its  approved 
budget,  contrt)utions  which  exceed  the 
required  matdhing  portion,  the  grantee 
must  maintain  records  of  those 
contributions  in  the  same  manner  as  it 
does  the  Institute  funds  and  required 
matching  shates.  For  all  grants  made  to 
State  and  local  courts,  the  State 
Supreme  Coujt  has  primary 
responsibility  for  grantee/subgrantee 
compliance  With  Uie  requirements  of 
this  section.  (See  section  XI.B.2.) 

E.  h4aintenan\pe  and  Retention  of 
Records 

All  financial  records,  supporting 
dociunents,  statistical  records  and  all 
other  records  pertinent  to  grants, 
subgrants,  cooperative  agreements  or 
contracts  un(fcr  grants  shall  be  retained 
by  each  organization  participating  in  a 
project  for  at  least  three  years  for 
purposes  of  examination  and  audit. 
State  Suprem^  Courts  may  impose 
record  retention  and  maintenance 
•  requirements  in  addition  to  those 
prescribed  in  this  chapter. 

1.  Coverage 

The  retention  requirement  extends  to 
books  of  original  entry,  source 
documents  supporting  accounting 
transactions,  the  general  ledger, 
subsidiary  lexers,  personnel  and 
payroll  records,  canceled  checks,  and 
related  documents  and  records.  Source 
documents  include  copies  of  all  grant 
and  subgrant  awards,  applications,  and 
required  grantee/subgrantee  financial 
and  narrative  reports.  Personnel  and 
payroll  records  shall  include  the  time 
and  attendance  reports  for  all 
individuals  reimbursed  under  a  grant, 
subgrant  or  contract,  whether  they  are 
employed  full-time  or  part-time.  Time 
and  effort  reports  will  be  required  for 
consultants. 

2.  Retention  period 

The  three-year  retention  period  starts 
from  the  dat4  of  the  submission  of  the 
final  expendltiire  report  or,  for  grants 
which  are  renewed  annually,  from  the 
date  of  submission  of  the  annual 
expenditure  report. 

3.  Maintenance 

Grantees  ahd  subgrantees  are 
expected  to  see  that  records  of  different 
fiscal  years  ore  separately  identified  and 
maintained  $o  that  requested 
information  can  be  readily  located. 
Grantees  and  subgrantees  are  also 
obligated  to  protect  records  adequately 
against  fire  Or  other  damage.  When 
records  are  *ored  away  from  the 
grantee's/subgrantee's  principal  office,  a 
written  indepc  of  the  location  of  stored 


records  should  be  on  hand,  and  ready 
access  should  be  assured. 

4.  Access 

Grantees  and  subgrantees  must  give 
any  authorized  representative  of  the 
Institute  access  to  and  the  right  to 
examine  all  records,  books,  papers,  and 
documents  related  to  an  Institute  grant. 

F.  Project-Related  Income 

Records  of  the  receipt  and  disposition 
of  project-related  income  must  be 
maintained  by  the  grantee  in  the  same 
manner  as  required  for  the  project  funds 
that  gave  rise  to  the  income.  The 
poUcies  governing  the  disposition  of  the 
various  types  of  project-related  income 
are  listed  below. 

1.  Interest 

A  State  and  any  agency  or 
instrumentality  of  a  State  including 
State  institutions  of  higher  education 
and  State  hospitals,  shall  not  be  held 
accountable  for  interest  earned  on 
advances  of  project  funds.  When  funds 
are  awarded  to  subgrantees  through  a 
State,  the  subgrantees  are  not  held 
accoimtable  for  interest  earned  on 
advances  of  project  funds.  Local  units  of 
government  and  nonprofit  organizations 
that  are  direct  grantees  must  refund  any 
interest  earned.  Grantees  shall  order 
their  affairs  so  as  to  ensure  minimimi 
balances  in  their  respective  grant  cash 
accoimts. 

2.  Royalties 

The  grantee/subgrantee  may  retain  all 
royalties  received  from  copyrights  or 
other  works  developed  under  projects  or 
&t)m  patents  and  inventions,  unless  the 
terms  and  conditions  of  the  project 
provide  otherwise. 

3.  Registration  and  Tuition  Fees 

Registration  and  tuition  fees  shall  be 
used  to  pay  project-related  costs  not 
covered  by  the  grant,  or  to  reduce  the 
amount  of  grant  funds  needed  to 
support  the  project.  Registration  and 
tuition  fees  may  be  used  for  other 
purposes  only  with  the  prior  written 
approval  of  the  Institute.  Estimates  of 
registration  and  tuition  fees,  and  any 
expenses  to  be  offset  by  the  fees,  should 
be  included  in  the  application  budget 
forms  and  narrative. 

4.  Income  frwm  the  Sale  of  Grant 
Products 

When  grant  funds  fully  cover  the  cost 
of  producing  and  disseminating  a 
limited  number  of  copies  of  a  product, 
the  grantee  may,  with  the  written  prior 
approval  of  the  Institute,  sell  additional 
copies  reproduced  at  its  expense  only  at 
a  price  intended  to  recover  actual 


reproduction  and  distribution  costs  that 
were  not  covered  by  Institute  grant 
funds  or  grantee  matching  contributions 
to  the  project.  When  grant  funds  only 
partially  cover  the  costs  of  developing, 
producing  and  disseminating  a  product, 
the  grantee  may,  with  the  written  prior 
approval  of  the  Institute,  recover  costs 
for  developing,  reproducing,  and 
disseminating  the  material  to  the  extent 
that  those  costs  were  not  covered  by 
Institute  grant  funds  or  grantee 
matching  contributions.  If  the  grantee 
recovers  its  costs  in  this  manner,  then 
amoimts  expended  by  the  grantee  to 
develop,  produce,  and  disseminate  the 
material  may  not  be  considered  match. 
If  the  sale  of  products  occurs  during 
the  project  period,  the  costs  and  income 
generated  by  the  sales  must  be  reported 
on  the  Quarterly  Financial  Status 
Reports  and  doctmiented  in  an  auditable 
manner.  Whenever  possible,  the  intent 
to  sell  a  product  should  be  disclosed  in 
the  concept  paper  and  application  or 
reported  to  the  Institute  in  writing  once 
a  decision  to  sell  products  has  been 
made.  The  grantee  must  request 
approval  to  recover  its  product 
development,  reproduction,  and 
dissemination  costs  as  specified  in 
section  X.V. 

5.  Other 

Other  project  income  shall  be  treated 
in  accordance  with  disposition 
instructions  set  forth  in  the  project's 
terms  and  conditions. 

G.  Payments  and  Financial  Reporting 
Requirements 

1.  Payment  of  Grant  Fimds 

The  procedures  and  regulations  set 
forth  below  are  applicable  to  all 
Institute  grant  funds  and  grantees. 

a.  Request  for  Advance  or 
Reimbursement  of  Funds.  Grantees  will 
receive  funds  on  a  "Check-Issued" 
basis.  Upon  receipt,  review,  and 
approval  of  a  Request  for  Advance  or 
Reimbursement  by  the  Institute,  a  check 
will  be  issued  directly  to  the  grantee  or 
its  designated  fiscal  agent.  A  request 
must  be  limited  to  the  grantee's 
immediate  cash  needs.  The  Request  for 
Advance  or  Reimbursement,  along  with 
the  instructions  for  its  preparation,  will 
be  included  in  the  official  Institute 
award  package. 

b.  Continuation  and  On-Going 
Support  Awards.  For  purposes  of 
submitting  Requests  for  Advance  or 
Reimbursement,  recipients  of 
continuation  and  on-going  support 
grants  should  treat  each  grant  as  a  new 
project  and  nimiber  their  requests 
accordingly  (i.e.  on  a  grant  rather  than 
a  project  basis).  For  example,  the  first 
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request  for  payment  from  a  continuation 
grant  or  each  year  of  an  on-going 
support  would  b»  number  1,  the  second 
nimibet  2,  etc.  (See  Recommendations 
to  Grantees  in  the  Introduction  for 
further  guidance.) 

c.  Termination  of  Advance  and 
Reimbursement  Funding.  When  a 
grantee  organization  receiving  cash 
advances  from  the  Institute: 

i.  Demonstrates  an  unwillingness  or 
inability  to  attain  program  or  project 
goals,  or  to  establish  procediues  that 
will  minimize  the  time  elapsing 
between  cash  advances  and 
disbursements,  or  cannot  adhere  to 
guideline  requirements  or  special 
conditions; 

ii.  Engages  in  the  improper  award  and 
administration  of  subgrants  or  contracts; 
or 

iii.  Is  unable  to  submit  reliable  and/ 
or  timely  reports; 

the  Institute  may  terminate  advance 
financing  and  require  the  grantee 
organization  to  finance  its  operations 
with  its  own  working  capital.  Payments 
to  the  grantee  shall  then  be  made  by 
check  to  reimburse  the  grantee  for  actual 
cash  disbvusements.  In  the  event  the 
grantee  continues  to  be  deficient,  the 
Institute  may  suspend  reimbursement 
payments  until  the  deficiencies  are 
corrected. 

d.  Principle  of  Minimum  Cash  on 
Hand.  Recipient  organizations  should 
request  funds  based  upon  immediate 
disbursement  requirements.  Grantees 
should  time  their  requests  to  ensure  that 
cash  on  hand  is  the  minimum  needed 
for  disbursements  to  be  made 
immediately  or  within  a  few  days.  Idle 
funds  in  the  hands  of  subgrantees  will 
impair  the  goals  of  good  cash 
management. 


2.  Financial  Reporting- 

a.  General  Requirements.  In  order  to 
obtain  financial  information  concerning 
the  use  of  funds,  the  Institute  requires 
that  grantees/subgrantees  of  these  funds 
submit  timely  reports  for  review. 

Three  copies  of  the  Financial  Status 
Report  are  required  firom  all  grantees, 
other  than  recipients  of  scholarships 
under  section  II.B.2.b.iii.,  for  each  active 
quarter  on  a  calendar-quarter  basis.  This 
report  is  due  within  30  days  after  the 
close  of  the  calendar  quarter.  It  is 
designed  to  provide  financial 
information  relating  to  Institute  funds. 
State  and  local  matching  shares,  and 
any  other  fund  sources  included  in  the 
approved  project  budget.  The  report 
contains  information  on  obligations  as 
well  as  outlays.  A  copy  of  the  Financial 
Status  Report,  along  with  instructions 
for  its  preparation,  will  be  included  in 
the  official  Institute  Award  package.  In 


circumstances  where  an  organization 
r^uests  substantial  payments  for  a 
project  prior  to  the  completion  of  a 
given  quarter,  the  Institute  may  request 
a  brief  summary  of  the  amount 
requested,  by  object  class,  in  support  of 
the  Request  for  Advance  or 
Reimbursement. 

b.  Additional  Requirements  for 
Renewal  Grants.  Grantees  receiving  a 
continuation  or  on-going  support  grant 
should  number  their  quarterly  Financial 
Status  Reports  on  a  grant  rather  than  a 
project  basis.  For  example,  the  first 
quarterly  report  for  a  continuation  grant 
or  each  year  of  an  on-going  support 
award  should  be  niunber  1,  the  second 
number  2,  etc. 

3.  Consequences  of  Non-Compfiance 
with  Submission  Requirements 

Failure  of  the  grantee  organization  to 
submit  required  financial  and  program 
reports  may  result  in  a  suspension  or 
termination  of  grant  payments. 


H.  Allowability  of  Costs 

1.  General 

Except  as  may  be  otherwise  provided 
in  the  conditions  of  a  particular  grant, 
cost  allowability  shall  be  determined  in 
accordance  with  the  principles  set  forth 
in  OMB  Circulars  A-87,  Cost  Principles 
for  State  and  Local  Governments;  A-21, 
Cost  Principles  Applicable  to  Grants 
and  Contracts  with  Educational 
Institutions;  and  A-122,  Cost  Principles 
for  Non-Profit  Organizations.  No  costs 
may  be  recovered  to  liquidate 
obligations  which  are  incurred  after  the 
approved  grant  period.  Copies  of  these 
circulars  may  be  obtained  from  OMB  by 
calling  (202)  395-7250. 

2.  Costs  Requiring  Prior  Approval 

a.  Pre-agreement  Costs.  The  written 
prior  approval  of  the  Institute  is 
required  for  costs  which  are  considered 
necessary  to  the  project  but  occiu  prior 
to  the  award  date  of  the  grant. 

b.  Equipment.  Grant  funds  may  be 
used  to  purchase  or  lease  only  that 
equipment  which  is  essential  to 
accomplishing  the  goals  and  objectives 
of  the  project.  The  written  prior 
approval  of  the  Institute  is  required 
when  the  amount  of  automated  data 
processing  (ADP)  equipment  to  be 
purchased  or  leased  exceeds  $10,000  or 
the  software  to  be  purchased  exceeds 
$3,000. 

c.  Consultants.  The  written  prior 
approval  of  the  Institute  is  required 
when  the  rate  of  compensation  to  be 
paid  a  consultant  exceeds  $300  a  day. 
Institute  funds  may  not  be  used  to  pay 
a  consultant  at  a  rate  in  excess  of  $900 
per  day. 


3.  Travel  Costs 

.  Transportation  and  per  diem  rates 
must  comply  with  the  poHcies  of  the 
applicant  organization.  If  the  applicant 
does  not  have  an  established  written 
travel  policy,  then  travel  rates  shall  be 
consistent  with  those  established  by  the 
Institute  or  the  Federal  Government. 
Institute  funds  may  not  be  used  to  cover 
the  transportation  or  per  diem  costs  of 
a  member  of  a  national  organization  to 
attend  an  annual  or  other  regular 
meeting  of  that  organization. 

4.  Indirect  Costs 

These  are  costs  of  an  organization  that 
are  not  readily  assignable  to  a  particular 
project,  but  are  necessary  to  the 
operation  of  the  organization  and  the 
performance  of  the  project.  The  cost  of 
operating  and  maintaining  facilities, 
depreciation,  and  administrative 
salaries  are  examples  of  the  tyj)es  of 
costs  that  are  usually  tieated  as  indirect 
costs.  It  is  the  policy  of  the  Institute  that 
all  costs  should  be  budgeted  directly; 
however,  if  a  recipient  has  an  indirect 
cost  rate  approved  by  a  Federal  agency 
as  set  forth  below,  the  Institute  will 
accept  that  rate, 
a.  Approved  Plan  Available. 
i.  The  Institute  will  accept  an  indirect 
cost  rate  or  allocation  plan  approved  for 
a  grantee  during  the  preceding  two  years 
by  any  Federal  granting  agency  on  the 
basis  of  allocation  methods  substantially 
in  accord  with  those  set  forth  in  the 
applicable  cost  circulars.  A  copy  of  the 
approved  rate  agreement  must  be 
submitted  to  the  Institute. 

ii.  Where  fiat  rates  are  accepted  in 
lieu  of  actual  indirect  costs,  grantees 
may  not  also  charge  expenses  normally 
included  in  overhead  pools,  e.g., 
accounting  services,  legal  services, 
building  occupancy  and  maintenance, 
etc.,  as  direct  costs. 

iii.  Organizations  with  an  approved 
indirect  cost  rate,  utilizing  total  direct 
costs  as  the  base,  usually  exclude 
contracts  under  grants  from  any 
overhead  recovery.  The  negotiated 
agreement  will  stipulate  that  contracts 
are  excluded  ftxjm  the  base  for  overhead 
recovery. 

b.  Establishment  of  Indirect  Cost 
Rates.  In  order  to  be  reimbursed  for 
indirect  costs,  a  grantee  or  organization 
must  first  establish  an  appropriate 
indirect  cost  rate.  To  do  this,  the  grantee 
must  prepare  an  indirect  cost  rate 
proposal  and  submit  it  to  the  Institute. 
The  proposal  must  be  submitted  within 
three  months  after  the  start  of  the  grant 
period  to  assure  recovery  of  the  full 
amount  of  allowable  indirect  costs,  and 
it  must  be  developed  in  accordance  with 
principles  and  procedures  api^xipriate 
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to  the  type  of  giantee  institution 
involved  as  sf)€fcified  in  the  applicable 
OMB  Circular.  Copies  of  0MB  Circulars 
may  be  obtained  directly  firom  OMB  by 
calling  (202)  395-7250. 

c.  No  Appro^  Plan.  If  an  indirect 
cost  proposal  for  recovery  of  actual 
indirect  costs  is  not  submitted  to  the 
Institute  within  three  months  after  the 
start  of  the  grant  period,  indirect  costs 
will  be  irrevocably  disallowed  for  all 
months  prior  to  the  month  that  the 
indirect  cost  proposal  is  received.  This 
policy  is  effective  for  all  grant  awards.- 

/.  PpDCure/nent  land  Property 
Management  Standards 

1.  Procurementj  Standards 

For  State  and  local  governments,  the 
Institute  adopt$  the  standards  set  fortk 
in  Attachment  O  of  OMB  Circular  A- 
102.  Institutions  of  higher  education, 
hospitals,  and  (ither  non-profit 
organizations  will  be  governed  by  the 
standards  set  f0rth  in  Attachment  O  of 
OMB  Circular  4-1 10. 

2.  Property  Matiagement  Standards 

The  property  management  standards 
as  prescribed  i*  Attachment  N  of  OMB 
Circulars  A-102  and  A-110  shall  be 
applicable  to  all  grantees  and 
subgrantees  of  Institute  funds  except  as 
provided  in  section  X.O. 

All  grantees/bubgrantees  are  required 
to  be  prudent  \t\  the  acquisition  and 
management  of  property  with  grant 
funds.  If  suitable  property  required  for 
the  successful  execution  of  projects  is 
already  available  within  the  grantee  or 
subgrantee  orgtnization,  expenditures  of 
grant  funds  for  the  acquisition  of  new 
property  will  faje  considered 
unnecessary,   j 

/.  Audit  Requirements   • 

1.  Implementation 

Each  recipiejit  of  a  grant  from  the 
Institute,  other  than  a  scholarship, 
curriculum  adaptation,  or  technical 
assistance  grank  (including  a  State  or 
local  court  receiving  a  subgrant  from  the 
State  Supreme  Court)  shall  provide  for 
an  annual  fiscal  audit.  The  audit  may  be 
of  the  entire  grantee  organization  (e.g., 
a  university)  of  of  the  specific  project 
funded  by  the  Institute.  Audits 
conducted  in  accordance  with  the 
Single  Audit  Act  of  1984  and  OMB 
Circular  A-121  or  OMB  Circular  A-133 
will  satisfy  tha  requirement  for  an 
annual  fiscal  aiidit.  The  audit  shall  be 
conducted  by  in  independent  Certified 
f*ublic  Accountant,  or  a  State  or  local 
agency  authorized  to  audit  government 
agencies. 

Grantees  wh  o  receive  funds  from  a 
Federal  agenq  and  who  satisfy  audit 


requirements  of  the  cognizant  Federal 
agency  should  submit  a  copy  of  the 
audit  report  prepared  for  that  Federal 
agency  to  the  Institute  in  order  to  satisfy 
tl.e  prov'    ins  of  this  section.  Cognizant 
Fede"-        jndes  do  not  send  reports  to 
the  L  .wiute.  Therefore,  each  grantee 
must  send  this  report  directly  to  .the 
Institute. 

2 .  Resolution  and  Clearance  of  Audit 
Reports 

Timely  action  on  recommendations 
by  responsible  management  officials  is 
an  Integral  part  of  the  effectiveness  of  an 
audit.  Each  grant  recipient  shall  have 
policies  and  procedures  for  acting  on 
audit  recommendations  by  designating 
officials  responsible  for;  follow-up, 
maintaining  a  record  of  the  actions 
taken  on  recommendations  and  time 
schedules,  responding  to  and  acting  on 
audit  recommendations,  and  submitting 
periodic  reports  to  the  Institute  on 
recommendations  and  actions  taken. 

3.  Consequences  of  Non-Resolution  of 
Audit  Issues 

It  is  the  general  policy  of  the  State 
Justice  Institute  not  to  make  new  grant 
awards  to  an  applicant  having  an 
unresolved  audit  report  involving 
Institute  awards.  Failure  of  the  grantee 
organization  to  resolve  audit  questions 
may  also  result  in  the  suspension  or 
termination  of  payments  for  active 
Institute  grants  to  that  organization. 

K.  Close-Out  of  Grants 

1.  Definition 

Close-out  is  a  process  by  which  the 
Institute  determines  that  all  applicable 
administrative  and  financial  actions  and 
all  required  work  of  the  grant  have  been 
completed  by  both  the  grantee  and  the 
Institute. 

2.  Grantee  Close-Out  Requirements 

Within  90  days  after  the  end  date  of 
the  grant  or  any  approved  extension 
thereof  (See  section  XI.K.3),  the 
following  documents  must  be  submitted 
to  the  Institute  by  the  grantee  other  than 
a  recipient  of  a  scholarship  under 
section  II.B.2.b.v.  These  reporting 
requirements  apply  at  the  conclusion  of 
any  nonscholarship  grant,  even  when 
the  project  wrill  receive  renewal  funding 
through  a  continuation  or  on-going 
support  grant.    . 

a.  Financial  Status  Report.  The  final 
report  of  expenditures  must  have  no 
unliquidBted  obligations  and  must 
indicate  the  exact  balance  of 
unobligated  fands.  Any  imobligated/ 
unexpended  funds  will  be  deobligated 
from  the  award  by  the  Institute.  Final 
pajrment  requests  for  obligations 
incvured  during  the  award  period  must 


be  submitted  to  the  Institute  prior  to  the 
end  of  the  90-day  close-out  period. 
Grantees  on  a  check-issued  basis,  who 
have  drawn  down  funds  in  excess  of 
their  obligations/expenditures,  must 
return  any  unused  funds  as  soon  as  it  is 
determined  that  the  funds  are  not 
required.  In  no  case  should  any  imused 
funds  remain  with  the  grantee  beyond 
the  submission  date  of  the  final 
financial  status  report. 

b.  Final  Progress  Report.  This  report 
should  describe  the  project  activities 
during  the  final  calendar  quarter  of  the 
project  and  the  close-out  period, 
including  to  whom  project  products 
have  been  disseminated;  provide  a 
summary  of  activities  diuing  the  entire 
project;  specify  whether  all  the 
objectives  set  forth  in  the  approved 
application  or  an  approved  adjustment 
thereto  have  been  met  and,  if  any  of  the 
objectives  have  not  been  met,  explain 
the  reasons  therefor;  and  discuss  what, 
if  anything,  could  have  been  done 
differently  that  might  have  enhanced 
the  impact  of  the  project  or  improved  its 
operation. 

3.  Extension  of  Close-out  Period 

,  Upon  the  written  request  of  the 
grantee,  the  Institute  may  extend  the 
close-out  period  to  assure  completion  of 
the  Grantee's  closeout  reqmrements. 
Requests  for  an  extension  must  be 
submitted  at  least  14  days  before  the 
-end  of  the  close-out  period  and  must 
explain  why  the  extension  is  necessary 
and  what  steps  will  be  taken  to  assure 
that  all  the  grantee's  responsibilities 
will  be  met  by  the  end  of  the  extension 
period. 

XII.  Grant  Adjustments 

All  requests  for  program  or  budget 
adjustments  requiring  Institute  approval 
must  be  submitted  in  a  timely  manner 
by  the  project  director.  All  requests  for 
changes  from  the  approved  application 
will  be  carefully  reviewed  for  both 
consistency  with  this  Guideline  and  the 
enhancement  of  grant  goals  and 
objectives. 

A.  Grant  Adjustments  Requiring  Prior 
Written  Approval 

There  are  several  types  of  grant 
adjustments  which  require  the  prior 
written  approval  of  the  Institute. 
Examples  of  these  adjustments  include: 

1.  Budget  revisions  among  direct  cost 
categories  which,  individually  or  in  the 
aggregate,  exceed  or  are  expected  to 
exceed  five  percent  of  the  approved 
original  budiget  or  the  most  recently 
approved  revised  budget.  For  the 
purposes  of  this  section,  the  Institute 
will  view  budget  revisions 
cumulatively. 
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For  continuation  and  on-going 
suf^ort  grants,  funds  from  the  original 
award  may  be  used  during  the  renewal 
grant  period  and  funds  awarded  by  a 
continuation  or  on-going  support  grant 
may  be  used  to  cover  project-related 
expenditiu«s  incurred  during  the 
original  award  period,  with  the  prior 
written  approval  of  the  Institute. 

2.  A  change  in  the  scope  of  work  to 
be  performed  or  the  objectives  of  the 
project  (see  section  XII.D.). 

3.  A  change  in  the  project  site. 

4.  A  change  in  the  project  period, 
such  as  an  extension  of  die  grant  period 
and/or  extension  of  the  final  financial  or 
progress  report  deadline  (see  section 

xn.E.). 

5.  Satisfaction  of  special  conditions,  if 
required. 

6.  A  change  in  or  temporary  absence 
of  the  project  director  (see  sections 
Xn.F.  and  G.). 

7.  The  assignment  of  an  employee  or 
consultant  to  a  key  staff  position  whose 
qualifications  were  not  described  in  the 
application,  or  a  change  of  a  person 
assigned  to  a  key  project  staff  position 
(see  section  X.X.). 

8.  A  change  in  the  name  of  the  grantee 
organization. 

9.  A  transfer  or  contracting  out  of 
grant-supported  activities  (see  section 

xn.H.). 

10.  A  transfer  of  the  grant  to  another 
recipient. 

11.  Preagreement  costs,  the  purchase 
of  automated  data  processing  equipment 
and  software,  and  consultant  rates,  as 
specified  in  section  XI.H.2. 

12.  A  changein  the  nature  or  number 
of  the  products  to  be  prepared  or  the 
manner  in  which  a  product  would  be 
distributed. 

B.  Request  for  Grant  Adjustments 

All  grantees  and  subgrantees  must 
promptly  notify  their  SJI  program 
manager,  in  writing,  of  events  or 
proposed  changes  which  may  require  an 
adjustment  to  the  approved  application. 
In  requesting  an  adjustment,  the  grantee 
must  set  forth  the  reasons  and  basis  for 
the  proposed  adjustment  and  any  other 
information  the  program  manager 
determines  would  help  the  Institute's 
review. 

C.  Notification  of  Approval/Disapproval 

If  the  request  is  approved,  the  grantee 
will  be  sent  a  Grant  Adjustment  signed 
by  the  Executive  Director  or  his 
designee.  If  the  request  is  denied,  the 
grantee  will  be  sent  a  written 
explanation  of  the  reasons  for  the 
denial. 

D.  Changes  in  the  Scope  of  the  Grant 

A  grantee/subgrantee  may  make 
minor  changes  in  methodology. 


approach,  or  other  aspects  of  the  grant 
to  expedite  achievement  of  the  grant's 
objectives  with  subsequent  notification 
of  the  SJI  program  manager.  Major 
changes  in  scope,  duration,  trainii^ 
methodology,  or  other  significant  areas 
must  be  approved  in  advance  by  the 
Institute. 

E.Date  Changes 

A  request  to  change  or  extend  the 
grant  period  must  be  made  at  least  30 
days  in  advance  of  the  end  date  of  the 
grant.  A  revised  task  plan  should 
accompany  requests  for  a  no-cost 
extension  of  the  grant  period,  along  with 
a  revised  budget  if  shifts  among  budget 
categories  will  be  needed.  A  request  to 
change  or  extend  the  deadline  for  the 
final  financial  report  or  final  progress 
report  must  be  made  at  least  14  days  in 
advance  of  the  report  deadline  (see 
section  XI.K.3.). 

F.  Temporary  Absence  of  the  Project 
Director 

Whenever  absence  of  the  project 
director  is  expected  to  exceed  a 
continuous  period  of  one  month,  the 
plans  for  the  conduct  of  the  project 
director's  duties  during  such  absence 
must  be  approved  in  advance  by  the 
Institute.  This  information  must  be 
provided  in  a  letter  signed  by  an 
authorized  representative  of  the  grantee/ 
subgrantee  at  least  30  days  before  the 
departure  of  the  project  director,  or  as 
soon  as  it  is  known  that  the  project 
director  will  be  absent.  The  grant  may 
be  terminated  if  arrangements  are  not 
approved  in  advance  by  the  Institute. 

G.  Withdmwal  of/Change  in  Project 
Director 

If  the  project  director  relinquishes  or 
expects  to  relinquish  active  direction  of 
the  project,  the  Institute  must  be 
notified  immediately.  In  such  cases,  if 
the  grantee/subgrantee  wishes  to 
terminate  the  project,  the  Institute  will 
forward  procedural  instructions  upon 
notification  of  such  intent.  If  the  grantee 
wishes  to  continue  the  project  under  the 
direction  of  another  individual,  a 
statement  of  the  candidate's 
qualifications  should  be  sent  to  the 
Institute  for  review  and  approval.  The 
grant  may  be  terminated  if  the 
qualifications  of  the  proposed 
individual  are  not  approved  in  advance 
by  the  Institilte. 

H.  Transferring  or  Contracting  Out  of 
Grant-Supported  Activities 

A  principal  activity  of  the  grant- 
supported  project  shall  not  be 
transferred  or  contracted  out  to  another 
organization  without  specific  prior 
approval  by  the  Institute.  All  such 


arrangements  should  be  formalized  in  a 
contract  or  other  written  agreement 
between  the  parties  involved.  Copies  of 
the  proposed  contract  or  agreement 
must  be  submitted  for  prior  approval  at 
the  earliest  possible  time.  The  contract 
or  agreement  must  state,  at  a  minimum, 
the  activities  to  be  performed,  the  time 
schedule,  the  policies  and  procedures  to 
be  followed,  the  dollar  limitation  of  the 
agreement,  and  the  cost  principles  to  be 
followed  in  determining  what  costs, 
both  direct  and  indirect,  are  to  be 
allowed.  The  contract  or  other  written 
agreement  must  not  affect  the  grantee's 
overall  responsibility  for  the  direction  of 
the  project  and  accountability  to  the 
Institute. 

STATE  JUSTICE  INSTITUTE  BOARD 
OF  DIRECTORS 

David  A.  Brock,  Co-Chairman,  Chief 

Justice,  Supreme  Court  of  New 

Hampshire,  Concord,  New  Hampshire 
John  F.  Daffron,  Jr.,  Co-Chairman,  Judge, 

Twelfth  Judicial  Qrcuit,  Chesterfield, 

Virginia 
Sandra  A.  O'Connor,  Secretary,  States 

Attorney  of  Baltimore  County, 

Towson,  Maryland 
Terrence  B.  Adamson,  Esq.,  Executive 

Committee  Member,  Kaye,  Scholar, 

Fierman,  Hays,  and  Handler, 

Washington,  DC 
Joseph  F.  Baca,  Chief  Justice,  Supreme 

Court  of  New  Mexico,  Albuquerque, 

New  Mexico 
Robert  N.  Baldwin,  State  Court 

Administrator,  Supreme  Court  of 

Virginia,  Richmond,  Virginia 
Carlos  R.  Garza,  Administrative  Judge 

(ret.),  Vienna,  Vii^inia 
Tommy  Jewell,  Judge,  2nd  Judicial 

District  Court,  Albuquerque,  New 

Mexico 
Keith  McNamara,  Esq.,  McNamara  and 

McNamara,  Columbus,  Ohio 
Florence  Murray,  Justice,  Rhode  Island 

Supreme  Court,  Providence,  Rhode 

Island 
Janie  L.  Shores,  Justice,  Supreme  Court 

of  Alabama,  Montgomery,  Alabama 
David  I.  Tevelin,  Executive  Director  (ex 

officio) 
David  I.  Tevelin, 
Executive  Director. 

Appendix  I — List  of  State  Contacts 
Regarding  Administration  of  Institute 
Grants  to  State  and  Local  Courts 

Mr.  Frank  Gregory,  Administrative 
Director,  Administrative  Office  of  the 
Courts,  300  Dexter  Avenue, 
Montgomery,  Alabama  36130,  (205) 
834-7990 

Mr.  Arthur  H.  Snowden  II, 
Administrative  Director,  Alaska  Court 
System,  303  K  Street,  Anchorage, 
Alaska  99501,  (907)  264-0547 
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Mr.  David  K.  $yers.  Administrative 
Director,  Si^preme  Court  of  Arizona, 
1501  West  Washington  Street,  Suite 
411,  Phoenix,  Arizona  85007-3330, 
(602)  542-%01 
Mr.  James  D.  Gingerich,  Director, 
Administrative  Office  of  the  Courts, 
625  Marshall,  Little  Rock,  Arkansas 
72201,  (501)  682-9400 
Mr.  William  Q  Vickrey,  State  Court 
Administrator,  Administrative  OfRce 
of  the  Courts,  303  Second  Street, 
South  Toweir,  San  Francisco, 
California  9f  107,  (415)  396-9115 
Mr.  Steven  V.  person,  State  Court 
Administrator,  Colorado  Judicial 
Department^  1301  Pennsylvania 
Street,  Suitej  300,  Denver,  Colorado 
80203-2416i  (303)  861-1111,  ext.  585 
Honorable  Aaton  Ment,  Chief  Court 
Administrator,  Supreme  Coiut  of 
Connecticut  231  Capitol  Avenue, 
Drawer  N,  Station  A,  Hartford, 
Connecticut  06106,  (203)  566-4461 
Mr.  Lowell  Grpundland,  Director, 
Administrative  Office  of  the  Courts, 
Carvel  State  Office  Building,  820  N. 
French  Street,  Wilmington,  Delaware 
19801,  (302)577-2480 
Mr.  Ulysses  Hammond,  Executive 
Officer,  Couits  of  the  District  of 
Columbia,  500  Indiana  Avenue,  N.W., 
Washington,  D.C.  20001,  (202)  879- 
1700  j 

Mr.  Kenneth  Palmer,  State  Courts 
Administrator,  Florida  State  Courts 
System,  Supreme  Court  Building, 
Tallahassee.  .Florida  32399-1900, 
(904)  922-5^81 
Mr.  Robert  L.  Qoss,  Jr.,  Director, 
Administrative  Office  of  the  Georgia 
Courts,  The  ludicial  Council  of 
Georgia,  244]  Washington  Street,  S.W., 
Suite  500,  Ailanta,  Georgia  30334- 
5900,(404)856-5171 
Mr.  Anthony  R  Sanchez, 
Administrative  Director,  Superior 
Court  of  Guain,  Judiciary  Building, 
120  West  O'Brien  Drive,  Agana,  Guam 
96910,  Oil  (471) 475-3544 
Mr.  Michael  F.JBroderick, 
Administrative  Director  of  the  Courts, 
Office  of  the  Administrative  Director, 
417  S.  King  Street,  Room  206, 
Honolulu,  Hawaii  96813,  (808)  53»- 
4900 
Ms.  Patricia  Tc|3ias,  Administrative 
Director  of  tl^e  Courts,  Idaho  Supreme 
Court,  451  West  State  Street,  Boise, 
Idaho  83720ioi01,  (208)  334-2246 
Honorable  Daniel  R.  Pascale, 
Administrative  Director  of  the  Courts, 
160  N.  LaSalie  Street,  20th  Floor, 
Chicago,  Illiiiois  60601,  (312)  793- 
8191  -  J 

Mr.  Bruce  A.  Kotzan,  Executive 
Director,  Supreme  Court  of  Indiana, 
115  W.  Washington.  Suite  1080, 


Indianapolis,  Indiana  46204-3417, 
(317)  232-2542 
Mr.  William  J.  O'Brien,  State  Court 
Administrator,  Supreme  Court  of 
Iowa,  State  House,  Des  Moines,  Iowa 
50319,  (515)  281-5241 
Dr.  Howard  P.  Schwartz,  Judicial 
Administrator,  Kansas  Judicial  Center, 
301  West  10th  Street,  Topeka.  Kansas 
66612,  (913)  29fr-4873 
Mr.  Paul  F.  Isaacs,  Administrative 
Director,  Administrative  Office  of  the 
Courts,  100  Mill  Creek  Park, 
Prankfort,  Kentucky  40601-9230, 
(502) 573-2350 
Dr.  Hugh  M.  Collins,  Judicial 
Administrator,  Supreme  Court  of 
Louisiana,  301  Loyola  Avenue,  Room 
109,  New  Orleans,  Louisiana  70112, 
(504) 568-5747 
Mr.  James  T.  Glessner,  State  Court 
Administrator,  Administrative  Office 
pf  the  Courts,  P.O.  Box  4820, 
Downtown  Station,  Portland,  Maine 
04112-^820,  (207)  822-0792 
Mr.  George  B.  Riggin,  Jr.,  State  Court 
Administrator,  Administrative  Office 
of  the  Courts,  Coiuls  of  Appeal  Bldg., 
361  Rowe  Boulevard,  Annapolis,  MD 
21401,  (410)  974-2141 
Honorable  John  J.  Irwin,  Jr.,  Chief 
Justice  for  Administration  and 
Management,  The  Trial  Court, 
Administrative  Office  of  the  Trial 
Court,  Two  Center  Plaza,  Suite  540, 
Boston,  Massachusetts  02108,  (617) 
742-8575 
Ms.  Marilyn  K.  Hall,  State  Court 
Administrator,  Michigali  Supreme 
Court,  309  N.  Washington  Square, 
P.O.  Box  30048,  Lansing,  Michigan 
48909,  (517)  373-0130 
Ms.  Sue  K.  Dosal,  State  Court 
Administrator,  Supreme  Court  of 
Minnesota,  25  Constitution  Avenue, 
St.  Paul,  Minnesota  55155,  (617)  296- 
2474 
Mr.  Martin  Smith,  Director, 
Administrative  Office,  of  the  Courts, 
Supreme  Court  of  Mississippi,  P.O. 
Box  117,  Jackson,  MS  39205,  (601) 
354-7408 
Mr.  Ron  Larkin,  State  Court 
Administrator,  Supreme  Court  of 
Missouri,  P.O.  Box  104480,  Jefferson 
City,  Missouri  65110,  (314)  751-3585 
Mr.  Patrick  A.  Chenovick,  State  Court 
Administrator,  Montana  Supreme 
Court,  Justice  Building,  Room  315. 
215  North  Sanders,  Helena,  Montana 
59620-3001,  (406)  444-2621 
Mr.  Joseph  C.  Steele,  State  Court 
Administrator,  Supreme  Court  of 
Nebraska,  State  Capitol  Building, 
Room  1220,  Lincoln,  Nebraska  68509, 
(404) 471-3730 
Mr.  Donald  J.  Mello,  Court 
Administrator,  Administrative  Office 
of  the  Courts,  Capitol  Complex, 


Carson  Qty,  Nevada  89710.  (702) 
687-5076 
Mr.  Donald  Goodnow,  State  Court 
Administrator,  Supreme  Court  of  New 
Hampshire,  Frank  Rowe  Kenison 
Building,  Concord,  New  Hampshire 
03301,  (603)  271-2521 
Mr.  Robert  Lipscher,  Administrative 
Director,  Administrative  Office  of  the 
Courts,  CN-037,  RJH  Justice  Complex, 
Trenton,  New  Jersey  08625,  (609) 
984-0275 
Honorable  Jonathan  Lippman,  Chief 
Administrative  Judge.  Office  of  Court 
Administration,  270  Broadway,  New 
York,  New  York  10007,  (212)  417- 
2007 
Ms.  JoAnne  Quintana,  Acting  State 
Court  Administrator.  Administrative 
Office  of  the  Courts,  Supreme  Court  of 
New  Mexico,  Supreme  Court 
Building,  Room  25,  Santa  Fe,  New 
Mexico  87503,  (505)  827-4800 
Hon.  Jack  Cozort,  Acting  Administrative 
Director,  Administrative  Office  of  the 
Courts,  P.O.  Box  2448,  Raleigh,  North 
Carolina  27602,  (919)  733-7107 
Mr.  Keithe  E.  Nelson,  State  Court 
Administrator,  Supreme  Court  of 
North  Dakota,  State  Capitol  Building, 
Bismarck,  North  Dakota  58505,  (701) 
328-4216 
Mr.  Stephen  W.  Stover,  Administrative 
Director  of  the  Coiuls,  Supreme  Coujt 
of  Ohio,  State  Office  Tower,  30  East 
Broad  Street,  Columbus,  Ohio  43266- 
0419,  (614)  466-2653 
Mr.  Howard  W.  Conyers,  Administrative 
EKrector,  Administrative  Office  of  the 
Courts,  1925  N.  Stiles,  Suite  305, 
Oklahoma  City,  Oklahoma. 73 105, 
(405)  521-2450 
Ms.  Kingsley  Click,  State  Court 
Administrator,  Supreme  Cotul  of 
Oregon,  Supreme  Court  Building, 
Salem,  Oregon  97310,  (503)  986-5900 
Ms.  Nancy  M.  Sobolevitch,  Court 
Administrator,  Supreme  Court  of 
Pennsylvania,  1515  Market  Street, 
Suite  1414,  Philadelphia,  PA  19102, 
(215) 560-6337 
Dr.  Robert  C.  Harrall,  State  Court 
Administrator,  Supreme  Court  of 
Rhode  Island,  250  Benefit  Street. 
Providence,  Rhode  Island  02903, 
(401)  277-3263 
Mr.  George  A.  Markert,  Director,  South 
Carolina  Court  Administration,  P.O. 
Box  50447,  Columbia,  South  Carolina 
29250,  (803)  734-1800 
Mr.  Michael  L.  Buenger,  State  Court 
Administrator,  Unified  Judicial 
System,  500  East  Capitol  Avenue, 
Pierre,  South  Dakota  57501,  (605) 
773-3474 
Mr.  Charles  E.  Ferrell,  Administrative 
Director  of  the  Courts,  Nashville  City 
Center,  Suite  600,  511  Union  Street, 
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Nashville,  Tennessee  37243-0607, 
(615) 741-2687 

Mr.  Jerry  L.  Benedict,  Administrative 
EMrector,  Office  of  Court 
Administration  of,  the  Texas  Judicial 
System,  205  We.st  14th  Street,  Suite 
600,  Austin,  Texas  78701,  (512)  463- 
1625 

Mr.  Daniel  Becker,  State  Court 
Administrator,  Administrative  Office 
of  the  Courts,  230  South  500  East,  Salt 
Lake  City,  Utah  84102,  (801)  578- 
3800 

Mr.  Lee  Suskin,  Acting  Court 
Administrator,  Supreme  Court  of 
Vermont,  109  State  Street,  Montpelier, 
Vermont  05602,  (802)  828-3278 

Ms.  Viola  E.  Smith,  Clerk  of  the  Court/ 
Administrator,  Territorial  Court  of  the 
Virgin  Islands,  P.O.  Box  70,  Charlotte 
AmaUe,  St.  Thomas,  Virgin  Islands 
00801,  (809)  774-6680,  ext.  248 

Mr.  Robert  N.  Baldwin,  Executive 
Secretary,  Supreme  Court  of  Virginia, 
100  North  Ninth  Street,  3rd  Floor. 
Richmond,  Virginia  23219,  (804)  786- 
6455 

Ms.  Mary  C.  McQueen,  Administrator 
for  the  Courts,  Supreme  Coiut  of 
Washington,  P.O.  Box  41174, 
Olympia,  Washington  98504,  (360) 
357-2121 

Mr.  Ted  J.  Philyaw,  Administrative 
Director  of  the  Courts,  E-400,  State 
Capitol  Bldg.,  1900  Kanawha  Blvd., 
East,  Charleston,  West  Virginia  25305, 
(304) 558-0145 

Mr.  J.  Denis  Moran,  Director  of  State 
Courts,  P.O.  Box  1688,  Madison, 
Wisconsin  53701-1688,  (608)  266- 
6828 

Mr.  Allen  C.  Johnson,  Court 
Administrator,  Supreme  Court  of 
Wyoming,  Supreme  Court  Building, 
Cheyenne,  Wyoming  82002,  (307) 
777-7480 

Appendix  II — SJI  Libraries;  Designated 
Sites  and  Contacts 

State:  Alabama. 

Location:  Supreme  Court  Library. 

Contact:  Mr.  William  C.  Younger, 
State  Law  Librarian,  Alabama  Supreme 
Court  Bldg.,  445  Dexter  Avenue, 
Montgomery,  Alabama  36130,  (205) 
242^347. 

State:  Alaska. 

Location:  Anchorage  Law  Library. 

Contact:  lAs.  Cynthia  S.  Petumenos, 
State  Law  Librarian,  Alaska  Court 
Libraries,  303  K  Street,  Anchorage, 
Alaska  99501.  (907)  264-0583. 

State:  Arizona. 

Location:  State  Law  Library. 

Contact:  Ms.  Arlene  Bansal, 
Collection  Development,  Research 
Division,  Arizona  Dept.  of  Library 
Archives  and  Public  Records,  State  Law 


Library,  1501  W.  Washington,  Phoenix, 
AZ  85007,  (602)  542-4035. 

State:  Arkansas. 

Location:  Administrative  Office  of  the 
Courts. 

Contact:  Mr.  James  D.  Gingerich, 
Director,  Supreme  Court  of  Arkansas, 
Administrative  Office  of  the  Courts, 
Justice  Building,  625  Marshall,  Little 
Rock,  Arkansas  72201-1078,  (501)  376- 
6655. 

State:  California. 

Location:  Administrative  Office  of  the 
Courts. 

Contort:  Mr.  William  C.  Vickrey,  State 
Court  Administrator,  Administrative 
Office  of  the  Courts,  303  Second  Street, 
South  Tower,  San  Francisco,  California 
94107,  (415)  396-9100. 

State:  Colorado. 

Location:  Supreme  Court  Library. 

Contact:  Ms.  Frances  Campbell, 
Supreme  Court  Law  Librarian,  Colorado 
State  Judicial  Building,  2  East  14th 
Avenue.  Denver,  Colorado  80203,  (303) 
837-3720. 

State:  Connecticut. 

Location:  State  Library. 

Contact:  Mr.  Richard  Akeroyd,  State 
Librarian,  231  Capital  Avenue,  Hartford, 
Connecticut  06106,  (203)  566-4301. 

State:  Delaware. 

Location:  Administrative  Office  of  the 
Courts. 

Contact:  Mr.  Michael  E.  McLaughlin, 
Deputy  Director,  Administrative  Office 
of  the  Courts,  Carvel  State  Office 
Building,  820  North  French  Street,  11th 
Floor,  P.O.  Box  8911,  Wilmington. 
Delaware  19801.  (302)  571-2480. 

State:  District  of  Columbia. 

Location:  Executive  Office.  District  of 
Columbia  Coiuts. 

Contact:  Mr.  Ulysses  Hammond. 
Executive  Officer.  Courts  of  the  District 
of  Coliunbia.  500  Indiana  Avenue,  N.W., 
Washington.  D.C.  20001,  (202)  879- 
1700. 

State:  Florida. 

Location:  Administrative  Office  of  the 
Courts. 

Contact:  Mr.  Kenneth  Palmer,  State 
Court  Administrator,  Florida  State 
Courts  System,  Supreme  Court  Building, 
Tallahassee,  Florida  32399-1900,  (904) 
488-8621. 

State:  Georgia. 

Location:  Administrative  Office  of  the 
Courts. 

Contact:  Mr.  Robert  Doss,  Jr., 
Administrative  Director,  Administrative 
Office  of  the  Courts,  The  Judicial 
Council  of  Georgia,  244  Washington  St., 
S.W..  Suite  550.  Atlanta,  GA  30334- 
5900,  (404)  656-5171. 

State:  Hawaii. 

Location:  Supreme  Court  Library. 


Contact:  Ms.  Ann  Koto.  State  Law 
Librarian.  The  Supreme  Court  Law 
Library.  Judiciary  Building.  P.O.  Box 
2560.  Honolulu,  HI  96804,  (808)  548- 
4605. 
State:  Idaho. 

Location:  AOC  Judicial  Education 
Library/State  Law  Library  in  Boise. 

Contact:  Ms.  Laura  Pershing,  State 
Law  Librarian,  Idaho  State  Law  Library, 
Supreme  Court  Building,  451  West  State 
St.,  Boise,  ID  83720,  (208)  334-3316. 
State:  Illinois. 

Location:  Supreme  Court  Library. 
Contact: 
Ms.  Clara  Wells,  Asst.  for 
Information/Library  Services, 
American  Judicature  Society,  Suite 
1600,  Chicago,  IL  60602,  (312)  558- 
6900. 

Ms.  Brenda  Larison,  Supreme  Coiul 
Library,  Supreme  Court  Building, 
Springfield,  IL  62701-1791.  (217) 
782-2424. 

State:  Indiana. 

Location:  Supreme  Court  Library. 

Contact:  Ms.  Constance  Matts, 
Supreme  Court  Librarian,  Supreme 
Court  Library,  State  House, 
Indianapolis,  Indiana  46204.  (317)  232- 
2557. 

State:  Iowa. 

Location:  Administrative  Office  of  the 
Court. 

Contact:  Mr.  Jerry  K.  Beatty.  Executive 
Director.  Judicial  Education  &  Planning, 
Administrative  Office  of  the  Courts, 
State  Capital  Building,  Des  Moines. 
Iowa  50319,  (515)  281-8279. 

State:  Kansas. 

Location:  Supreme  Court  Library. 

Contact:  Mr.  Fred  Knecht,  Law 
Librarian,  Kansas  Supreme  Court 
Library,  301  West  10th  Street,  Topeka, 
Kansas  66614.  (913)  296-3257. 

State:  Kentucky. 

Location:  State  Law  Library. 

Contact:  Ms.  Sallie  Howard,  State  Law 
Librarian,  State  Law  Library,  State 
Capital,  Room  200-A,  Frankfort, 
Kentucky  40601,  (502)  564-^848. 

State:  Louisiana. 

Location:  State  Law  Library. 

Contact:  Ms.  Carol  Billings,  Director, 
Louisiana  Law  Library,  301  Loyola 
Avenue,  New  Orleans,  Louisiana  70112, 
(504) 568-5705. 

State:  Maine. 

Location:  State  Law  and  Legislative 
Reference  Library. 

Contact:  Ms.  Lynn  E.  Randall,  State 
Law  Librarian,  State  House  Station  43, 
Augusta,  Maine  04333,  (207)  289-1600. 

State:  Maryland. 

Location:  State  Law  Library. 

Contact:  Mr.  Michael  S.  Miller, 
Director,  Maryland  State  Law  Library, 
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Court  of  Appeql  Building.  361  Rowe 
Boulevard,  Aniiapolis,  Maryland  21401, 
(301) 974-339i 

State:  Massachusetts. 

Location:  Middlesex  Law  Library. 

Confocf;  Ms.  Sandra  Lindheimer. 
Librarian.  Mid^esex  Law  Library. 
Superior  Court  House,  40  Thomdike 
Street,  Cambridge,  Massachusetts  02141. 
(617) 494-414^. 

State;  Michigan. 

Location:  Michigan  Judicial  Institute. 

Contact:  Mr.  Dennis  W.  Catlin, 
Executive  Director,  Michigan  Judicial 
Institute,  222  \Vashington  Square  North. 
P.O.  Box  3020J,  Lansing,  Michigan 
48909,  (517)  334-7804.  - 

State:  Minnesota. 

Location:  Stake  Law  Library 
(Minnesota  Judicial  Center). 

Contact:  Mr.  Marvin  R.  Anderson, 
State  Law  Librarian,  Supreme  Court  of 
Minnesota,  25  ^institution  Avenue,  St. 
Paul,  Minnesota  55155.  (612)  297-2084. 

State:  Missis$ippi. 

Location:  Mifsissippi  Judicial  College. 

Contact:  Mr.  Rick  D.  Patt.  Staff 
Attorney,  University  of  Mississippi,  P.O. 
Box  8850.  Univjersity,  MS  38677,  (601) 
982-6590. 

State:  Montaiia. 

Location:  State  Law  Library. 

Contact:  Ms.  Judith  Meadows,  State 
Law  Librarian,  State  Law  Library  of 
Montana,  Justiqe  Building,'  215  North 
Sanders,  Helen^.  Montana  59620,  (406) 
444-3660.  1 

State:  Nebraaca. 

Location:  Administrative  Office  of  the 
Courts.  ! 

Contact:  Mr.  Joseph  C.  Steele,  State 
Court  Administrator,  Supreme  Court  of 
Nebraska,  Administrative  Office  of  the 
Courts,  P.O.  BoK  98910,  Lincohi, 
Nebraska  68509-8910,  (402)  471-3730. 

State:  Nevada. 

Location:  National  Judicial  College. 

Contact:  Deai  V.  Robert  Payant,      • 
National  Judidil  College.  Judicial 
College  Buildlnjg,  University  of  Nevada, 
Reno.  Nevada  89550,  (702)  784-6747. 

State:  New  Jersey. 

Location:  NeW  Jersey  State  Library. 

Contact:  Mr.  Robert  L.  Bland,  Law 
Coordinator,  State  of  New  Jersey. 
Department  of  Education.  State  Library, 
185  West  State  Street,  CN520,  Trenton. 
New  Jersey  08625.  (609)  292-6230. 

State:  New  Mexico. 

Location:  Supreme  Court  Library. 

Contact:  Mr.  Thaddeus  Bejnar. 
Librarian.  Supreme  Court  Library,  Post 
Office  Drawer  L,  Santa  Fe,  New  Mexico 
87504,  (505)  827-4850. 

State:  New  Ybrk. 

Location:  Supreme  Court  Library. 

Contact:  Ms.  Susan  M.  Wood.  Esq., 
Principal  Law  librarian,  New  York  State 


Supreme  Court  Law  Library.  Onondaga 
County  Coiut  House.  Syracuse.  New 
York  13202.  (315)  435-2063. 

State:  North  Carolina. 

Location:  Supreme  Court  Library. 

Contact:  Ms.  Louise  Stafford. 
Librarian.  North  Carolina  Supreme 
Court  Library,  P.O.  Box  28006,  (by 
courier)  500  Justice  Building,  2  East 
Morgan  Street,  Raleigh,  North  Carolina 
27601.  (919)  733-3425. 

State:  North  Dakota 

Location:  Supreme  Court  Library. 

Contact:  Ms.  Marcella  Kramer. 
Assistant  Law  Librarian.  Supreme  Court 
Law  Library,  600  flast  Boulevard 
Avenue.  2nd  Floor.^Judiciai  Wing. 
Bismarck,  North  Dakota  58505-OS30. 
(701) 224-2229.        ' 

State:  Northern  Mariana  Islands. 

Location:  Supreme  Court  of  the 
Northern  Mariana  Islands. 

Contact:  Honorable  Jose  S.  Dela  Cruz. 
Chief  Justice,  Supreme  Court  of  the 
Northern  Mariana  Islands.  P.O.  Box 
2165,  Saipan.  MP  96950.  (670)  234- 
5275. 

State:  Ohio. 

Location:  Supreme  Court  Library. 

Contact:  Mr.  Paul  S.  Fu,  Law 
Librarian,  Supreme  Court  Law  Library, 
Supreme  Court  of  Ohio,  30  East  Broad 
Street,  Colvunbus,  Ohio  43266-0419, 
(614)  466-2044. 

State:  Oklahoma. 

Location:  Administrative  Office  of  the 
Courts. 

Contact:  Mr.  Howard  W.  Conyers, 
Director,  Administrative  Office  of  the 
Courts,  1915  North  Stiles,  Suite  305, 
Oklahoma  City.  Oklahoma  73105,  (405) 
521-2450. 

State:  Oregon. 

Location:  Administrative  Office  of  the 
Courts. 

Contact:  Ms.  Kingsley  Click,  State 
Court  Administrator,  Supreme  Court  of 
Oregon,  Supreme  Court  Building,  1163 
State  Street,  Salem,  Oregon  97310,  (503) 
378-6046. 

State;  Pennsylvania. 

Location:  State  Library  of 
Pennsylvania. 

Contact:  Ms.  Betty  Lutz,  Head, 
Acquisitions  Section,  State  Library  of 
Pennsylvania,  Technical  Services,  G46 
Forum  Building,  Harrisburg. 
Pennsylvania  17105.  (717)  787-4440. 

State:  Puerto  Rico. 

Location ;  Office  of  Court 
Administration. 

Contact:  Mr.  Alfiwlo  Rivera-Mendoza. 
Esq..  Director,  Area  of  Planning  and 
Management,  Office  of  Court 
Administration,  P.O.  Box  917.  Hato  Rey. 
Puerto  Rico  00919. 

State:  Rhode  Island. 


Location:  Roger  Williams  Law  School 
Library. 

Contact:  Mr.  Kendall  Svengalis.  Law 
Librarian.  Licht  Judicial  Complex.  250 
Benefit  Street,  Providence^  Rhode 
Island,  (401)  254-4546. 

State:  South  Carolina. 

Location:  Coleman  Karesh  Law 
Library  (University  of  South  Carolina 
School  of  Law). 

Contact:  Mr.  Bruce  S.  Johnson,  Law 
Librarian,  Associate  Professor  of  Law. 
Coleman  Karesh  Law  Library,  U.  S.  C. 
Law  Center,  University  of  South 
Carolina,  Columbia.  South  Carolina 
29208.  (803)  777-5944. 

State:  Tennessee. 

Location:  Tennessee  State  Law 
Library. 

Contact:  Ms.  Donna  C.  Wair, 
Librarian,  Tennessee  State  Law  Library, 
Supreme  Court  Building,  401  Seventh 
Avenue  N,  Nashville,  Tennessee  37243- 
0609.  (615)  741-2016. 

State:  Texas. 

Location:  State  Law  Library. 

Contact:  Ms.  Kay  Schleuter,  Director, 
State  Law  Library,  P.O.  Box  12367, 
Austin,  Texas  78711,  (512)  463-1722. 

State:  U.S.  Virgin  Islands. 

Location:  Library  of  the  Territorial 
Court  of  the  Virgin  Islands  (St.  Thomas). 

Contact:  Librarian,  The  Library, 
Territorial  Court  of  the  Virgin  Islands. 
Post  Office  Box  70.  Charlotte  Amalie.  St. 
Thomas.  U.S.  Virgin  Islands  00804. 

State:  Utah. 

Location:  Utah  State  Judicial 
Administration  Library. 

Contact:  Ms.  E)ebbie  Christiansen. 
Utah  State  Judicial  Administration 
Library,  230  South  500  East,  Suite  300, 
Salt  Lake  Qty.  Utah  84102.  (801)  533- 
6371. 

State:  Vermont. 

Location:  Supreme  Court  of  Vermont. 

Contact:  Mr.  Lee  Suskin.  Court 
Administrator.  Supreme  Court  of 
Vermont.  109  State  Street,  c/o  Pavilion 
Office  Building,  Montpelier.  Vermont 
05609,  (802)  828-3278. 

State:  Virginia. 

Location:  Administrative  Office  of  the 
Courts. 

Contact:  Mr.  Robert  N.  Baldwin. 
Executive  Secretary.  Supreme  Court  of 
Virginia.  Administrative  Offices.  100 
North  Ninth  Street.  Third  Floor. 
Richmond,  Virginia  23219,  (804)  786- 
6455. 

State:  Washington. 

Location:  Wa^ington  State  Law 
Library. 

Contact:  Ms.  Deborah  Norwood.  State 
Law  Librarian.  Washington  State  Law 
Library.  Temple  of  Justice,  P.O.  Box 
40751,  Olympia,  Washington  98504- 
0751,(206)357-2146. 


Federal  Register  /  Vol.  61,  No.  169  /  Thursday.  August  29,  1996  /  Notices  45675 


State:  West  Virginia. 

Location:  Administrative  Office  of  the 
Covtrts. 

Contact:  Mr.  Richard  H.  Rosswurm, 
Chief  Deputy,  West  Virginia  Supreme 
Court  of  Appeals,  State  Capitol,  1900 
Kanawha,  Charleston,  West  Virginia 
25305.  (304)  348-0145. 

State:  Wisconsin. 

Location:  State  Law  Library. 

Contact:  Ms.  Marda  Koslov,  State 
Law  Librarian,  State  Law  Library,  310E 
State  Capitol,  P.O.  Box  7881.  Madison. 
Wisconsin  53707,  (608)  266-1424. 

State:  Wyoming. 

Location:  Wyoming  State  Law  Library. 

Contact:  Ms.  Kathy  Carlson,  Law 
Librarian,  Wyoming  State  Law  Library, 
Supreme  Court  Building,  Cheyenne, 
Wyoming  82002,  (307)  777-7509. 

National:  American  Judicature 
Society. 

Contact:  Ms.  Clara  Wells,  Assistant  for 
Information  and  Library  Services,  25 
East  Washington  Street,  Suite  1600, 
Chicago,  Illinois  60602,  (312)  558-«900. 

National:  National  Center  for  State 
Courts. 

Contact:  Ms.  Peggy  Rogers, 
Acquisitions/Serials  Librarian,  300 
Newport  Avenue,  Williamsburg, 
Viiginia  23187-8798,  (804)  253-2000. 

National:  Michigan  State  University. 

Contact:  Dr.  John  K.  Hudzik,  Project 
EHrector,  Judicial  Education,  Reference. 
Information  and  Technical  Transfer 
Project  (JERTTT),  Michigan  State 
University,  560  Baker  Hall,  East 
Lansing,  Michigan  48824,  (517)  353- 
8603. 

Appendix  in — Illustrative  List  of  Model 
Curricula 

The  following  list  includes  examples 
of  curricula  that  have  been  developed 
with  support  from  SJI,  and  that  might 
be — or  in  some  cases  have  been — 
successfully  adapted  for  State-based 
education  programs  for  judges  and  other 
coxut  personnel.  Please  refer  to  Section 
n.B.2. a  for  information  on  submitting  a 
letter  application  for  a  Curriculum 
Adaptation  Grant.  A  Ust  of  all  SJI- 
supported  education  projects  is 
available  from  the  Institute.  Please  also 
check  with  the  JERTTT  project  (517/353- 
8603)  and  with  your  State  SJI- 
designated  Ubrary  (see  Appendix  11)  for 
information  on  other  curricula  that  may 
be  appropriate  for  your  State's  needs. 

Alternative  Dispute  Resolution 

"Judicial  Settlement  Manual"  from 
"Judicial  Settlement:  Development  of  a 
New  Course  Module,  Film,  and 
Instructional  Manual"  (National  Judicial 
College:  SJI-89-089). 


"Improving  the  QuaUty  of  Dispute 
Resolution"  (  Ohio  State  University 
College  of  Uw:  SJI-93-277). 

"Comprehensive  ADR  Curriculvun  for 
Judges"  (American  Bar  Association:  SJI- 
95-002). 

Court  Managranent 

"Managing  Trials  Effectively:  A 
Program  for  State  Trial  Judges" 
(National  Center  for  State  Cotuls/ 
National  Judicial  College:  SJI-87-066/ 
067,  SJI-89-054/055,  SJI-91-025/026). 

"Caseflow  Management  Principles 
and  Practices"  (Institute  for  Court 
Management/National  Center  for  State 
Courts:  SJI-87-056). 

"Judicial  Education  Cuiriculiun: 
Teaching  Guides  on  Coiul  Secvuity,  and 
Jiuy  Management  and  Implement" 
(Institute  for  Court  Management/ 
National  Center  for  State  Courts:  SJI-88- 
053). 

"Managerial  Budgeting  in  the  Courts"; 
"Performance  Appraisal  in  the  Courts"; 
"Managing  Change  in  the  Courts";  all 
three  from  "Broadening  Educational 
Opportunities  for  Judges  and  Other  Key 
Court  Personnel"  (Institute  for  Court 
Management/National  Center  for  State 
Courts:  SJI-91-043). 

"Strengthening  Riual  Courts  of 
Limited  Jurisdiction"  and  "Team 
Training  for  Judges  and  Clerks"  from 
"Rural  Limited  Jurisdiction  Court 
Curriculiun  Project  (Rural  Justice 
Center:  SJI-90-014,  SJI-91-082). 

"Interbranch  Relations  Workshop" 
(Ohio  Judicial  Conference:  SJI92-079). 

"Integrating  Trial  Management  and 
Caseflow  Management"  (Justice 
Management  Institute:  SJI-93-214). 

"Implementing  the  Court-Related 
Needs  of  Older  Persons  and  Persons 
with  Disabihties"  (National  Judicial 
College:  SJI  91-054). 

"Managing  the  Complex  Case" 
(National  Judicial  College:  SJl-94-142). 

"Employment  Responsibilities  of 
State  Oourt  Judges"  (National  Judicial 
College:  SJI-025). 

Courts  and  Communities 

"A  National  Program  for  Reporting  on 
the  Coiuts  and  the  Law"  (American 
Judicatiue  Society:  SJI-«8-014). 

"Introduction  to  the  Jurisprudence  of 
Victims'  Rights"  from  "Victim  Rights 
and  the  Judiciary:  A  Traimng  and 
Implementation  Project"  (National 
Organization  for  Victim  Assistance  SJI- 
89-083). 

"Access  to  Justice:  The  Impartial  Jury 
and  the  Justice  System"  and  "When 
Implementing  the  Court-Related  Needs 
of  Older  People  and  Persons  with 
Disabihties:  An  Instructional  Guide" 
(National  Judicial  College:  SJI-91-054). 

"Judicial  Response  to  Stranger  and 
Nonstranger  Rape  and  Sexual  Assault" 


(National  Judicial  Education  Program  to 
Promote  Equahty  for  Women  and  Men: 
SJI-92-003). 

Family  Violence 

"Adjudication  of  Farm  Credit  Issues" 
(Rural  Justice  Center:  87-059). 

"National  Judicial  Response  to 
Domestic  Violence:  Civil  and  Criminal 
CiuricxUa"  (Family  Violence  Prevention 
Fimd:  SJI-87-061.  SJI-89-070,  SJI-91- 
055). 

"Domestic  Violence:  A  Curriculum  for 
Rural  Courts"  from  "A  Project  to 
Improve  Access  to  Rural  Courts  for 
Victims  of  Domestic  Violence"  (Rural 
Justice  Center:  SJI-88-081). 

"Judicial  Training  Materials  on 
Spousal  Support";  "Family  Violence: 
Effective  Judicial  Intervention"; 
"Judicial  Training  Materials  on  Child 
Custody  and  Visitation"  from 
"Enhancing  Gender  Fairness  in  the  State 
Courts"  (Women  Judges'  Fund  for 
Justice:  SJI-89-062). 

"Domestic  Violence  &  Children: 
Resolving  Custody  and  Visitation 
Disputes"  (Family  Violence  Prevention 
Fund:  SJI-93-255). 

"Adjudicating  Allegations  of  Child 
Sexual  Abuse  When  Custody  Is  In 
Dispute"  (National  Judicial  Education 
Program:  SJI  95-019). 

Strategic  and  Futures  Planning 

"Minding  the  Courts  into  the 
Twentieth  Century"  (Michigan  Judicial 
Instihite:  SJI-89-029). 

"An  Approach  to  Long-Range 
Strategic  Planning  in  the  Courts" 
(Center  for  Pubhc  PoUcy  Studies:  SJI- 
91-045). 

Health  and  Science 

"Medicine,  Ethics,  and  the  Law: 
Preconception  to  Birth"  (Women  Judges' 
Fund  for  Justice:  SJI-89-062,  SJI-91- 
019). 

"Judicial  Educator's  Workshop 
Curriculum  Guide:  Implementing 
Medical  Legal  Training"  from  Medical 
Legal  Issues  in  Juvenile  and  Family 
Courts  (National  Council  for  Juvenile 
and  Family  Court  Judges:  SJI-91-091). 

"Environmental  Law  Resoiut:e 
Handbook"  (University  of  New  Mexico 
Institute  for  Public  Law:  SJI-92-162). 

Judicial  Education  For  Appellate  Court 
Judges 

"Career  Writing  Program  for 
Appellate  Judges"  (American  Academy 
of  Judicial  Education:  SJ1-68-086-P92- 

1). 

"Civil  and  Criminal  Procedural 
Innovations  for  Appellate  Courts" 
(National  Center  for  State  Coxuts:  SJI- 
94-002). 
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Judicial  Orientiition,  Mentoring,  and 
Continuing  Edacation 

"Manual  for  |udicial  Writing 
Workshop  for  "^rial  Judges"  (University 
of  Georgia/Coldrado  Judicial 
Department:  Sjl-«7-018/019). 

"Legal  Institute  for  Special  and 
Limited  Jurisdif:tion  Judges"  (National 
Judicial  Colleg^:  SJI-69-043.  SjI-91- 
040).  ! 

"Pre-Bench  "training  for  New  Judges" 
(American  Judi^ture  Society:  SJI-90- 
028).  1 

"A  Manual  fqr  Workshops  on 
Processing  Felony  Dispositions  in 
Limited  Jurisdiction  Courts"  (National 
Center  for  Statei  Courts:  SJI-9Q-052). 

"A  Unified  GHentation  and 
Mentoring  Program  for  New  Judges  of 
,  All  Arizona  Trial  Courts"  (Arizona 
Supreme  Court:  SJl-90-078). 

"The  Leadership  Institute  in  Judicial 
Education"  andl  "The  Advanced 
Leadership  Institute  in  Judicial 
Education"  (Appalachian  State 
University:  SJIH91-021). 

"Faculty  Development  Instructional 
Program"  firom  j'Curriculimi  Review" 
(National  Judicial  College:  SJI-91-039). 

"Judicial  Review  of  Administrative 
Agency  Decisio|is"  (National  Judicial 
College:  SJI-914080). 

"New  Employee  Orientation 
Facilitators  Guide"  from  "The 
Minnesota  Comprehensive  Curriculum 
Design  and  Trailing  Program  for  Court 
Personnel"  (Mi^esota  Supreme  Court: 
SJI-«2-155). 

"Magistrates  Correspondence  Coiuse" 
(Alaska  Court  System:  SJI-92-156). 

"Bench  Trial  ^kills  and  Demeanor 
An  Interactive  Manual"  (National 
Judicial  Colleces  SJI-94-058). 

"Indian  Welfare  Act";  "Defendants, 
Victims,  and  Witnesses  with  Mental 
Retardation";  "Ethical  Issues  in  the 
Election  of  Judges";  "Privacy  Issues  in 
Computerized  Record  Keeping" 
(National  Judicial  College:  SJI-94-142). 

Juveniles  and  Fpmilies  in  Court 

"Innovative  Juvenile  and  Family 
Court  Training"  (Youth  Law  Center:  SJI- 
87-060.  SJI-89-039). 

"Fundamental  Skills  Training 
Curricidum  for  juvenile  Probation 
Officers"  (National  Council  of  Juvenile 
and  Family  Coutt  Judges:  SJI-90-017). 

"Child  Support  Across  State  Lines: 
The  Uniform  Inlterstate  Family  Support 
Act"  from  Uniftrm  Interstate  Family 
Support  Act:  Development  and  Delivery 
of  a  Judicial  Trajning  Ciuriculum." 
(ABA  Center  onlChildren  and  the  Law: 
SJI-94-321). 

Substance  Abuse 

"Effective  Treatment  for  Drug- 
Involved  Offenders:  A  Review  & 


Synthesis  for  Judges  and  Court 
Personnel"  (Education  Development 
Center,  Inc.:  SJI-90-051). 

"Good  Times,  Bad  Times:  Drugs, 
Youth,  and  the  Judiciary"  (Profie^ional 
Envelopment  and  Training  Center,  Inc.: 
SJI-91-095). 

"Enhancing  the  Treatment-Based 
Courts  in  Florida:  Training  Component" 
(Office  of  the  State  Courts 
Administrators:  SJI-94-291). 

"Judicial  Response  to  Substance 
Abuse:  Children,  Adolescents,  and 
Families"  (National  Council  of  Juvenile 
and  Family  Court  Judges:  SJI-95-030). 

Diversity,  Values,  and  Attitudes 

"Troubled  Families,  Troubled  Judges" 
(Brandeis  University:  SJI-a9-071). 

"The  Crucial  Nature  of  Attitudes  and 
Values  in  Judicial  Education"  (National 
Council  of  Juvenile  and  Family  Court 
Judges:  SJI-9(M)58). 

"Cultural  Diversity  Awareness  in 
Nebraska  Courts"  from  "Native 
American  Alternatives  to  Incarceration 
Project"  (Nebradca  Urban  Indian  Health 
Coalition:  SJI-93-028). 

"A  Videotape  Training  Program  in 
Ethics  and  Professional  Conduct  for 
Nonjudicial  Court  Personnel"  and  "The 
Ethics  Fieldbook:  Tool  For  Trainers" 
(American  Judicatiu^  Society:  SJI-93- 
068). 

"Doing  Justice:  Improving  Equality 
Before  the  Law  Through  Literature- 
Based  Seminars  for  Judges  and  Court 
Personnel"  (Brandeis  University,  SJI- 
94-019), 

"Race  Fairness  and  Cultural 
Awareness  Faculty  Development 
Workshop"  (Naticmal  Judicial  College: 
93-063). 

"Multi-Cultural  Training  for  Judges 
and  Court  Personnel"  (St.  Petersburg 
Junior  College:  95-006). 

"Ethical  Standards  for  Judicial 
Settlement:  Developing  a  Judicial 
Education  Module"  (American 
Judicatiu«  Society:  SJI-95-082). 

Appendix  IV — Illustrative  List  of 
Replicable  Projects 

The  following  list  includes  examples 
of  projects  undertaken  with  support 
from  SJI  that  might  be — or  in  some  cases 
have  been — successfully  adapted  and 
replicated  in  other  jurisdictions.  Please 
see  Section  D.C.l.for information  on 
submitting  a  concept  paper  requesting  a 
grant  to  replicate  one  of  these  or  another 
Sfl-supported  project.  A  list  of  all  SJI- 
supported  projects  is  available  from  the 
Institute. 

AARP  Volunteers:  A  Resource  for 
Strengthening  Guardianship  Services 
Grantee:  American  Association  of 

Retired  Persons 


Contact:  Wayne  Moore,  601  E  Street, 

N.W.,  Washington,  DC  20049,  (202) 

434-2165 
Grant  Nos:  SJI-88-033  /SJI-91-013 
Alabama  Alcohol  and  Drug  Abuse  Court 

Referral  Officer  Program 
Grantee:  Alabama  Administrative  Office 

of  the  Courts 
Contact:  Angelo  Trimble,  817  South 

Court  Street,  Montgomery,  AL  36130- 

0101,  (334)834-7990 
Grant  Nos:  SJI-68-030/SJI-89-080/SJI- 

90-005 
Substance  Abuse  Assessment  and 

Intervention  to  Reduce  Driving  Under 

the  Influence  of  Alcohol  Recidivism 

(El  Cajon  Mimicipal  Court) 
Grantee:  California  Administrative 

Office  of  the  Courts  c/o  El  Cajon 

Municipal  Court 
Contact:  Fred  Lear,  250  E.  Main  Street, 

El  Cajon,  CA  92020.  (619)  441-4336 
Grant  No:  SJI-88-029/SJI-90-008 
Decision-Making  in  Authorizing  and 

Withholding  Life-Sustaining  Medical 

Treatment:  Guidelines  for  State  Courts 
Grantee:  National  Center  for  State 

Courts 
Contact:  Victor  E.  Plango,  300  Newport 

Avenue,  Williamsburg,  VA  23187- 

8798,  (804)  253-2000 

Grant  Nos:  SJI-88-051/SJI-91-048 
Establishing  a  Consumer  Research  and 

Service  Development  Process  Within 

the  Judicial  System 
Grantee:  Supreme  Court  of  Virginia 
Contact:  Beatrice  Monahan, 

Administrative  Offices,  Third  Floor, 

100  North  Ninth  Street,  Richmond, 

VA  23219,  (804)  786-6455 
Grant  No:  SJl-89-068 
Housing  Court  Video  Project 
Grantee:  Association  of  the  Bar  of  the 

City  of  New  York 
Contact:  Marilyn  Kneeland,  42  West 

44th  Street,  New  York,  NY  10036- 

6690,  (212)  382-6620 
Grant  No:  SJI-90-041 
Tele-Court:  A  Michigan  Judicial  System 

Public  Information  Program 
Grantee:  Michigan  Supreme  Court 
Contact:  Judy  Bartell,  State  Court 

Administrative  Office,  611  West 

Ottawa  Street,  P.O.  Box  30048, 

Lansing,  MI  48909,  (517)  373-0130 
Gran/ No;  SJI-91-01 5 
Measiuement  of  Trial  Court 

Performance 
Grantee:  Washington  Administrative 

Office  for  the  Courts 
Contact:  Yvoime  Pettus,  1206  S.  Quince 

Street,  Olympia.  WA  98504, 
Grant  No:  SJI-91-017;  SJI-91-017-P92- 

1 

Measurement  of  Trial  Court 
Performance 
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Grantee:  New  Jersey  Administrative 

Office  of  the  Courts 
Contact:  Robert  D.  Lipscher,  CN-037, 

RJH  Justice  Complex,  Trenton,  NJ 

08625 
Grant  No:  SJI-91-023:  SJl-01-023-4»93- 

1 

Measurement  of  Trial  Court 
Performance 

Grantee:  Ohio  Supreme  Court 
Contact:  Stephan  W.  Stover,  State  Office 

Tower,  30  East  Broad  Street, 

Columbus,  OH  43266-0419, 
Grant  No:  SJI-91-024;  SJI-91-024-P93- 

1 
Measurement  of  Trial  Court 

Performance 
Grantee:  Supreme  Court  of  Virginia 
Contact:  Beatrice  Monahan,  100  North 

Ninth  Street.  Third  Floor,  Richmond, 

VA  23219,  (804)  786-6455, 
Grant  No:  Sji-91-042;  SJI-91-042-P93- 

1 
Court  Probation  Enhancement  Through 

Community  Involvement 
Grantee:  Volunteers  in  Prevention, 

Probation  and  Prisons,  hic. 
Contact:  Gerald  Dash,  163  Madison, 

Suite  120,  Detroit,  MI  48226,  (313) 

964-1110     ^ 
Grant  No;  SJI-91-073 
Day  in  Coiut:  A  Child's  Perspective 
Grantee:  Massachusetts  Trial  Court 
Contact:  Hon.  John  Fenton,  2  Center 

Plaza,  Boston,  MA  02108.  (617)  742- 

8575  .• 

Grant  No:  SJI-91-079 

Arizona  Pro  Per  Information  System 
Grantee:  Arizona  Supreme  Court 
Contact:  Lynn  Wiletsky.  Administrative 
Office  of  the  Court.  1501  West 
Washington  Street,  Suite  411, 
Phoenix,  AZ  85007-3330,  (602)  542- 
9309 
Grant  No:  SJI-91-084 

File  Transfer  Technology  Application  in 

Use  of  Court  Information 
Grantee:  South  Carolina  Bar 
Contact:  Yvonne  Visser,  950  Taylor 

Street.  P.O.  Box  608.  Columbia,  SC 
'   29202-0608,  (803)  799-6653 
Grant  Nos:  SJI-91-088;  SJI-91-088P93- 

1;  SJI-91-088-P94-1 
Automated  Public  Information  System 
Grantee:  California  Administrative 

Office  of  the  Courts 
Contact:  Mark  Greenia.  303  Second 

Street.  South  Tower,  San  Francisco, 

CA  94107.  (916)  440-7590 
Grant  No:  SJI-91-093 

The  Development  of  a  Prototype 
Computerized  Benchbook  Using 
Hypertext  Technology 
Grantee:  Michigan  Supreme  Court 
Contact:  Dennis  Catlin.  Michigan 
Judicial  Institute,  P.O.  Box  30205, 
Lansing,  MI  48909,  (517)  334-7805 


Grant  Nos:  SJI-92-034;  SJI-92-034- 

P93-1;  SJI-92-034-4'93-2;  SJI-92- 

034-P93-3 
Probate  Caseflow  Management  Project 
Grantee:  Ohio  Supreme  Court/Trumball 

County  Probate  Court 
Contact:  Susan  Lightbody,  160  High 

Street,  N.W.,  Warren,  OH  44481,  (216) 

675-2566, 
Grant  No:  SJI-92-081;  SJI-92-081-P94- 

1;  SJI-92-081-P95-1 
Managing  Documents  with  Imagiag 

Technology 
Grantee:  Alaska  Judicial  Coimcil 
Contact:  William  T.  Cotton,  1029  W. 

Third  Avenue,  Suite  201.  Anchorage. 

AK  99501-1917.  (907)  279-2526 
Grant  No:  SJI-92-083 
Automated  Teller  Machines  for  Juror 

Payment 
Grantee:  District  of  Columbia  Courts 
Contact:  Philip  Braxton.  500  Indiana 

Avenue.  N.W..  Washington.  DC 

20001.  (202)  879-1700 
Grant  No;  SJI-92-139 
Court  Referral  Officer  Program 
Grantee:  New  Hampshire  Supreme 

Court 
Contact:  Jim  Kelley.  Supreme  Court 

Building,  Concord,  NH  03301,  (603) 

271-2521 
Grant  No:  SJI-92-142 
Using  Judges  and  Court  Personnel  to 

Facilitate  Access  to  Coiuts  by  Limited 

EngUsh  Speakers 
Grantee:  Washington  Office  of  the 

Administrator  for  the  Courts 
Contact:  Joanne  Moore.  1206  South 

Quince  Street,  P.O.  Box  41170. 

Olympia.  WA  98504-1170,  (206)  753- 

3365 
Grant  No:  SJI-92-147 
Becoming  Receptive  to  Challenge  and 

Change:  Applying  TQM  Concepts  to 

Systemwide  Problems  of  the  Maine 

Judicial  Branch 
Grantee:  Maine  Supreme  Judicial  Court 
Contact:  Marcy  Kamin-Crane,  95  State 

Street.  Augusta,  ME  04330.  (207)  822- 

4285 
Grant  No;  SJI-93-072 
Family  Court  Networking  and  Imaging 

Project 
Grantee:  Colorado  Judicial  Department 
Contact:  Marcy  McNeill,  1301 

Pennsylvania  Street,  Suite  300, 

Denver,  CO  80203-2416,  (719)  630- 

2846 
Grant  No;  SJI-93-124 

Arizona/Sonora  Judicial  Relations' 

Project 
Grantee:  Arizona  Supreme  Court 
Contoct;  Dennis  Metrick,  1501  West 

Washington  Street,  Phoenix.  AZ 

85007-3327.  (602)  542-4532 
Grant  Nos:  SJI-93-202;  SJI-93-202P95- 

1 


Enhancing  Citizen  Understanding  of 

and  Access  to  the  Probate  Process  at 

D.C.  Superior  Court 
Grantee:  District  of  Columbia  Courts 
Contact:  Constance  G.  Evans,  500 

Indiana  Avenue,  N.W.,  Washington, 

DC  20001,  (202)  879-4800 
Grant  No:  SJI-93-258 
The  Family  Violence  Needs  Assessment 

and  Planning  Project 
Grantee:  Nevada  Network  Against 

Domestic  Violence 
Contact:  Susan  Meuschke.  2100  Capurro 

Way,  Suite  E,  Sparks,  NV  89481,  (702) 

358-1171 
Grant  No:  SJI-94-154 
Domestic  Relations  Organizational 

Development  Implementation  Project 
Grantee:  Maricopa  County,  (Phoenix). 

Arizona,  Superior  Court 
Contact:  Noreen  Sharp.  201  W. 

Jefferson.  4th  floor  CCB.  Phoenix,  AZ 

85003,  (602)  506-2913 
Grant  No:  SJI-94-325 

Appendix  V — State  Justice  Institute 
Scholarship  Application 

This  application  does  not  serve  as  a 
registration  for  the  course.  Please 
contact  the  education  provider. 
APPLICANT  INFORMATION: 
1.  Applicant  Name: 


(First) 


(Ust) 

2.  Position:    

3.  Name  of  Court: 

4.  Address:    

Street/P.O.  Box 


(M) 


City  State  Zip  Code 

5.  Telephone  No.     

6.  Congressional  District:  

PROGRAM  INFORMATION: 

7.  Course  Name:  

8.  Course  Dates:   

9.  Course  Provider;     

10.  Location  Offered: 


ESTIMATED  EXPENSES:  (Please  note, 
scholarships  are  limited  to  tuition  and 
transportation  expenses  to  and  from  the 
site  of  the  course  up  to  a  maximum  of 
$1,500.) 

Tuition:  S 

Transportation:  $    

(Airfare,  trainfare,  or  if  you  plan  to  drive,  an 
amount  equal  to  the  approximate 
distance  and  mileage  rate.) 
Amount  Requested:  S 


ADDITIONAL  INFORMATION:  Please 
attach  a  current  resume  or  professional 
summary,  and  answer  the  following 
questions.  (You  may  attach  additional  pages 
if  necessary.) 

1.  How  will  taking  this  course  benefit  you, 
your  court,  and  the  State's  courts  generally? 

2.  Is  there  any  education  of  training 
currently  available  through  your  State  on  this 
topic? 

3.  How  will  you  apply  what  you  have 
learned?  Please  include  any  plans  you  may 
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have  to  develop/teach  a  course  on  this  topic 
in  your  jurisdiction/State,  provide  in-service 
training,  or  otherwise  disseminate  what  you 
have  learned  to  colleagues. 

4.  Are  State  or  local  funds  available  to 
support  your  attendance  at  the  proposed 
course?  If  so,  what  amount(s)  will  be 
provided? 

5.  How  long  haire  you  served  a*  a  judge  or 
court  manager? 

6.  How  long  do  you  anticipate  serving  as 
a  judge  or  court  manager,  assuming 
reelection  or  reappointment? 

7.  What  continuing  professional  education 
programs  have  you  attended  in  the  past  year? 
Please  indicate  which  were  mandatory  (M) 
and  which  were  nonmandatory  (V). 
STATEMENT  OF  APPUCANTS 
CXDMMITMENT 

If  a  scholarship  is  awarded,  I  will  submit 
an  evaluation  of  the  educational  program  to 
the  State  Justice  Institute  and  to  the  Chief 
Justice  of  my  State. 


Signature 


Date 

Please  return  this  form  and  Form  S-2  to: 
State  Justice  Institute,  1650  King  Street,  Suite 
600.  Alexandria  Virginia  22314. 

State  Justice  Institotute 

SchoUnhq}  Application 

Concurrence 


and  concur  in  its  submission  to  the  State 
Justice  Institute.  The  applicant's 
perticipation  in  the  program  would  benefit 
the  State;  the  applicant's  absence  to  attend 
the  program  would  not  present  an  undue 
hardship  to  the  court;  and  receipt  of  a 
scholarship  would  not  diminish  the  amount 
of  funds  made  available  by  the  State  for 
judicial  education. 


S^nature 


I. 

Name  of  Chief  Justice  (or  Chief  Justice's 

Designee) 
have  reviewed  the  application  for  a 
scholarship  to  attend  the  program  entitled 


Name 


Tide 


prepared  by- 


Name  of  Applicant 


Date 

Appendix  VI — Cnmculum  Adaptation 
Grant  &  Technical  Assistance  Grant 
Budget  Form 


Financial  assisttmce  has  been  or  will  be 
sought  for  this  project  from  the  following 
other  sources: 


'Curriculum  Adaptation  grant  requests, 
and  Technical  Assistance  grant  requests 
should  be  accompanied  by  a  budget  narrative 
explaining  the  bMis  for  each  line-item  listed 
in  the  proposed  btidget. 

Appendix  VII— jState  Justice  Institute 

Certificate  ofSikte  Approval 

The 

Name  of  State  Supreme  Court  m 
Designated  Afcency  or  Council 

has  reviewed  the  application  entitled 


as  the  entity  to  receive,  adnunister,  and  be 
accountable  for  all  funds  awarded  by  the 
Institute  pursuant  to  the  application. 

Signature 

D^e  ~ 


Name 


Tide 

Appendix  Vm — State  Justice  Institute 
Application 

l.APPUCANT 

a.  Applicant  Name 


c  National  state  court  education/training 
organization 

d.  College  or  university 

e.  Other  non-profit  organization  or  agency 

f.  Individual 

g.  Corporation  or  partnership 
h.  Other  imit  of  government 
i.  Other 

3.  EMPLOYER  IDENTIFICATION 

NO 

4.  ENTITY  TO  RECEIVE  FUNDS  (if  different 

from  applicant) 

a.  Name  of  Responsible  Entity     


prepared  by 

Name  of  Applicant 

approves  its  submission  to  the  State  Justice 
Institute,  and! 

I    1  agrees  to  receive  and  administer  and  be 
accountable  f^r  all  funds  awarded  by  the 
Institute  pursuant  to  the  application. 

[    1  designates 


b.  Organizational  Unit 

c.  Street/P.O.  Box    

dCity    

e.  State  

f.  Zip  Code    


b.  Street/P.O.  Box 

d.aty    

e.  State  

{.Zip Code   


irsiii 
»r  A] 


Name  of  Trial  or  Appellate  Court  or  Agency 


g.  Name  and  Telei^one  Nimiber  of  Contact 
Person 

2.  TYPE  OF  APPLICANT  (Circle  appropriate 
letter) 

a.  State  court 

b.  National  State  court  support 
organization 


g.  Name  and  Telephone  Number  of  Contact 
Person 


5.  TYPE  OF  PROJECT 

(Circle  appropriate  letter^ 

a.  EducationyTraining 

b.  Research/Evaluation 

c.  Demonstration 

d.  Technical  Assistance 

e.  Other 

6.  APPUCATION  TYPE 
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{Circle  appmpriate  lettei) 
■    a.  New 
•b.  Supplement 

c.  Continuation 

d.  Ongoing  Support 

e.  Curriculum  Adaptation 

f.  Technical  Assistance 

7.  TITLE  OF  PROPOSED  PROJECT 

8.  PROPOSED  START  DATE 

9.  PROJECT  DURATION  (Months) 

10.  a.  AMOUNT  REQUESTED  FROM  SJI 

$ 

b.  AMOUNT  OF  MATCH 

Cash  match  $ 

Non-cash  match  $ 

c.  TOTAL  MATCH  S 

d.  TOTAL  PROJECT  COST  S 


11.  IF  THIS  APPLICATION  HAS  BEEN 

SUBMITTED  TO  OTHER  FUNDING 
SOURCES.  PLEASE  PROVIDE  THE 
FOLLOWING  INFORMATION: 

Source   

Date  Submitted    

Amount  Sought  ^ 

Disposition  (if  any)  or  Current  Status 

12.  CONGRESSIONAL  DISTRICT  OF: 

Applicant:  Name  of  Representative;  District 
Number 

Project  (if  diHisrent  than  applicant): 
Name  of  Representative;  District  Number 

13.  CERTIFICATION 

On  behalf  of  the  applicant,  I  hereby  certify 
that  to  the  best  of  my  knowledge  the 


information  in  this  application  is  true  and 
conplete.  I  have  read  the  attached  assurances 
(Form  D)  and  understand  that  if  this 
application  is  approved  for  funding,  the 
award  will  be  subject  to  those  assurances.  I 
certify  that  the  applicant  will  comply  with 
the  assurances  if  tiie  application  is  approved 
and  that  I  am  lawfully  authorized  to  make 
these  representations  on  behalf  of  the 
applicant. 

Signature  of  Responsible  Official  of 
Applicant 

fitie 

Date 

(For  application  from  State  and  local  courts, 
Form  B,  Certificate  of  State  Approval, 
must  be  attached.) 


State  Justice  Institute  Project  Budget— (Tabular  Format) 


Applicant:  _ 
Project  Title: 
For  Project  Activity  from . 


to 


Total  Amount  Requested  for  Pre 

ject  from  Sn  S 

Item 

SJI  funds 

State  funds 

Federal  funds 

Applicant 
funds 

Other  funds 

In-kind  sup- 
port 

Total 

Personnel. 
Frmge  Benefits. 
Consultant/ContractuaL 
Travel. 
Equipment 
Supplies. 
Telephone. 
Postage. 

Printing/Photocopying. 
Audit 

Other  (specify). 
Direct  Costs. 
Indirect  Costs. 
Total. 

- 

' 

• 

- 

Remaiks: 


Applicant: 
Project  Title: 


State  Justice  Institute  Proiect  Budget — (Tabular  Format) 


For  Project  Activity  frtim . 


to 


Total  Amount  Requested  for  Project  from  SJI  $_ 


(See  instruction  regarding  column  headings) 

Item 

• 

Personnel. 

Fringe  Benefits. 

Consultant/Contractual. 

Travel. 

. 

Equipment 

Supplies. 

Telephone. 

Postage. 

Printing/Photocopying. 

Audit 

* 

Otfier  (specify). 

Direct  Costs. 

Indirect  Costs  (%). 

SJI  Total. 

STATE  FUNDS. 

FEDERAL  FUNDS. 

APPLICANT  FUNDS. 

OTHER  FUNDS. 

- 
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IN-KIND  FUNOS. 
Total. 

■^^ 

State  Justice  jlnstitute 


Assurances 


The  applicant  hereby  assiires  and 
certifies  that  it  possesses  legal  authority 
to  apply  for  the  award,  and  that  if  funds 
are  awarded  by  the  State  Justice 
Institute  pursuant  to  this  application,  it 
will  comply  with  all  applicable 
provisions  of  law  and  the  regulations, 
policies,  guidelines  and  requirements  of 
the  Institute  es  they  relate  to  the 
acceptance  and  use  of  Institute  funds 
pursuant  to  this  application.  The 
applicant  fiuther  assures  and  certifies 
with  respect  to  this  application,  that: 

1.  No  person  will,  on  the  basis  of  race, 
sex,  national  origin,  disability,  color,  or 
creed  be  exchided  firom  participation  in, 
denied  the  benefits  of.  or  otherwise 
subjected  to  discrimination  under  any 
program  or  af:tivity  supported  by 
Institute  fun^s,  and  that  the  applicant 
will  inunediitely  take  any  measures 
necessary  to  effectuate  this  assurance. 

2.  In  accordance  with  42  U.S.C.  10706 
(a),  funds  awarded  to  the  applicant  by 
the  Institute  Will  not  be  used,  directly  or 
indirectly,  to  influence  the  issuance, 
amendment,  or  revocation  of  any 
Executive  order  or  similar  promulgation 
by  Federal.  State  or  local  agencies,  or  to 
influence  the  passage  or  defeat  of  any 
legislation  of  constitutional  amendment 
by  any  Fedeml,  State  or  local  legislative 
body. 

3.  Li  accorllance  with  42  U.S.C.  10706 
(a)  and  10707  (c): 

a.  It  will  n0t  contribute  or  make 
available  Institute  funds,  project 
personnel,  of  equipment  to  any  political 
party  or  association,  to  the  campaign  of 
any  candidate  for  public  or  party  office. 
or  to  influen^  the  passage  of  defeat  of 
any  ballot  measure,  initiative,  or 
referendum; 

b.  No  officer  or  employee  of  the 
applicant  wijl  intentionally  identify  the 
Institute  or  the  applicant  with  any 
partisan  or  nonpartisan  political  activity 
or  the  campajign  of  any  candidate  for 
public  or  paAy  office;  and. 

c.  No  officer  or  employee  of  the 
applicant  wijl  engage  in  partisan 
political  activity  while  engaged  in  work 
supported  in|  whole  or  in  part  by  the 
Institute.       i 

4.  In  accordance  with  42  U.S.C.  10706 
(b),  no  funds,  awarded  by  the  Institute 
will  be  used  ^o  support  or  conduct 
training  pro-ams  for  the  purpose  of 
advocating  oBrticular  nonjudicial  pubUc 


policies  or  encouraging  nonjudicial 
poUtical  activities. 

5.  In  accordance  with  42  U.S.C.  10706 
(d),  no  funds  awarded  by  the  Institute 
will  be  used  to  supplant  State  or  local 
funds  supporting  a  program  or  activity; 
to  construct  coiut  faciUties  or  structures, 
except  to  remodel  existing  facilities  or 
to  demonstrate  new  architectural  or 
technological  techniques,  or  to  provide 
temporary  facilities  for  new  personnel 
or  for  personnel  involved  in  a 
demonstration  or  experimental  program; 
or  to  solely  purchase  equipment  for  a 
court  system. 

6.  It  wilt  provide  for  an  annual  fiscal 
audit  of  the  project. 

7.  It  will  give  the  Institute,  through 
any  authorized  representative,  access  to 
and  the  right  to  examine  all  records, 
books,  papers,  or  documents  related  to 
the  award. 

8.  In  accordance  with  42  U.S.C.  10708 
(b)  (as  amended),  research  or  statistical 
information  that  is  furnished  during  the 
course  of  the  project  and  that  is 
identifiable  to  any  specific  individual, 
shall  not  be  used  or  revealed  for  any 
purpose  other  than  the  purpose  for 
which  it  was  obtained.  Such 
information  and  copies  thereof  shall  be 
immune  fi^m  legal  process,  and  shall 
not  be  offered  as  evidence  or  used  for 
any  purpose  in  any  action  suit,  or  other 
judicial,  legislative,  or  administrative 
proceeding  without  the  consent  of  the 
person  who  furnished  the  information. 

9.  All  research  involving  human 
subjects  will  be  conducted  with  the 
informed  consent  of  those  subjects  and 
in  a  manner  that  will  ensure  their 
privacy  and  freedom  fi-om  risk  or  harm 
and  the  protection  of  persons  who  are 
not  subjects  of  the  researdi  but  would 
be  affectedly  it.  unless  such  procedures 
and  safeguards  would  make  the  research 
impractical.  In  such  instances,  the 
Institute  must  approve  procedures 
designed  by  the  grantee  to  provide 
human  subjects  with  relevant 
information  about  the  research  after 
their  involvement  and  to  minimize  or 
eliminate  risk  of  harm  to  those  subjects 
due  to  their  participation. 

10.  All  products  prepared  as  the  result 
of  the  project  will  be 
originallydeveloped  material  unless 
otherwise  specifically  provided  for  in 
the  award  documents,  and  that  material 
not  originally  developed  that  is 
included  in  such  projects  must  be 
pro[>erly  identified,  whether  the 


material  is  in  a  verbatim  or  extensive 
paraphrase  format. 

11.  No  funds  will  be  obligated  for 
publication  or  reproduction  of  a  final 
product  developed  with  Institute  funds 
without  the  written  approval  of  the 
Institute.  The  recipient  will  submit  a 
final  draft  of  each  such  product  to  the 
Institute  for  review  and  approval  prior 
to  submitting  that  product  for 
publication  or  reproduction. 

12.  The  follomng  statement  will  be 
prominently  displayed  on  all  products 
prepared  as  a  result  of  the  project:  This 
[docuiment,  film,  videotape,  etc.]  was 
developed  under  a  [grant,  cooperative 
agreement,  contract]  from  the  State 
Justice  Institute.  Points  of  view 
expressed  herein  are  those  of  the 
[authorfs],  filmmaker(s).  etc.]  and  do  not 
necessarily  represent  the  official 
position  or  policies  of  the  State  Justice 
Institute. 

13.  The  "SJI"  logo  will  appear  on  the 
front  cover  of  a  written  product  or  in  the 
opening  frames  of  a  video  production 
produced  with  SJI  funds,  unless  another 
placement  is  approved  in  writing  by  the 
Institute. 

14.  Except  as  otherwise  provided  in 
the  terms  and  conditions  of  an  Institute 
award,  the  recipient  is  free  to  copyright 
any  books,  publications,  or  other 
copyrightable  materials  developed  in 
the  course  of  an  Institute-supported 
project,  but  the  Institute  shall  reserve  ft 
royalty-free,  non-exclusive  and 
irrevocable  right  to  reproduce,  publish, 
or  otherwise  use,  and  to  authorize, 
others  to  use,  the  materials  for  piuposes 
consistent  with  the  State  Justice 
Institute  Act. 

15.  It  will  submit  quarterly  progress 
and  financial  reports  within  30  days  of 
the  close  of  each  calendar  quarter 
diuing  the  funding  period  (that  is,  no 
later  than  January  30,  April  30,  July  30, 
and  October  30);  that  progress  reports 
will  include  a  narrative  description  of 
project  activities  during  the  calendar 
quarter,  the  relationship  between  those 
activities  and  the  task  schedule  and 
objectives  set  forth  in  the  approved 
application  or  an  approved  adjustment 
thereto,  any  significant  problem  areas 
that  have  developed  and  how  they  will 
be  resolved,  and  the  activities  scheduled 
diuing  the  next  reporting  period;  and 
that  financial  reports  will  contain  the 
information  requested  on  the  financial 
report  form  included  in  the  award 
documents. 
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16.  At  the  conclusion  of  the  project, 
title  to  all  expendable  and 
nonexpendable  personal  property 
purchased  with  Institute  funds  shall 
vest  in  the  court,  organization  or 
individual  that  purchased  the  property 
if  certification  is  made  to  the  Institute    - 
that  the  property  will  continue  to  be 
used  for  the  authorized  purposes  of 
Institute-funded  project  or  other 
purposes  consistent  with  the  State 
Justice  Institute  Act,  as  approved  by  the 
Institute.  If  such  certification  is  not 
made  or  the  Institute  disa{}^roves  such 
certification,  title  to  all  such  property 
with  an  aggregate  or  individual  value  of 
$1,000  or  more  shall  vest  in  the 
Institute,  which  will  direct  the 
disposition  of  the  property. 

17.  The  person  signing  the  application 
is  authorized  to  do  so  on  behalf  of  the 
applicant  and  to  obligate  the  applicant 
to  comply  with  the  assurances 
enumerated  above. ' 

Disclosure  of  Lobbjring  Activities 

The  State  Justice  Institute  Act 
prohibits  grantees  from  using  funds 
awarded  by  the  Institute  to  directly  or 
indirectly  influence  the  passage  or 
defeat  of  any  legislation  by  Federal, 
State  or  local  legislative  bodies.  42 
U.S.C.  10706(a).  It  also  is  the  policy  of 
the  Institute  to  award  funds  only  to 
support  applications  submitted  by 
organizations  that  would  carry  out  the 
objectives  of  their  applications  in  an 
unbiased  manner. 

Consistent  with  this  policy  and  the 
provisions  of  42  U.S.C.  10706(a),  the 
Institute  will  not  knowingly  award  a 
grant  to  an  applicant  that  has,  directly 
or  through  an  entity  that  is  part  of  the 
same  organization  as  the  applicant, 
advocated  a  position  before  Congress  on 
the  specific  subject  matter  of  the 
application.  As  a  means  of 
implementing  that  prohibition,  SJI 
requires  organizations  submitting 
applications  to  the  Institute  to  disclose 
whether  they,  or  another  entity  that  is 
part  of  the  same  organization  as  the. 
applicant,  have  advocated  a  position 
before  Congress  on  any  issue,  and  to 
identify  the  specific  subjects  of  their 
lobbying  efforts.  This  form  must  be 
submitted  with  yoiu-  application. 

Name  of  Applicant:    

Title  of  Application:  


Specific  Subjects  of  Lobbying 
Efforts 

[If  you  answered  YES  atwve,  please  list  the 
specific  subjects  on  wtiich  your  organization 
(or  another  entity  that  is  pairt  of  your  organi- 
zation) has  directty  or  indirectly  advocated  a 
position  tjefore  Congress  within  the  past  five 
years.  If  necessary,  you  may  continue  on 
ttie  t>ack  of  this  form  or  on  an  attached 
sheet.] 


Subject 


Year 


Yes       No       Has  the  applicant  (or  an  entity 
that  is  part  of  the  same  organization  as  the 
applicant)  directly  or  indirectly  advocated  a 
position  before  Congress  on  any  issue  within 
the  past  five  years? 


Statement  of  Verification 

I  declare  under  penalty  of  perjury  that  the 
information  contained  in  this  disclosure 
statement  is  correct  and  that  I  am  authorized 
to  make  this  verification  on  behalf  of  the 
applicant 
Signature  ___^_^__^^.^^_^^.^_____ 

Title   

Name  (Typed) 

Date    : 

Instructions — Form  A 

!•  (a)-(g)  Legal  Name  of  Applicant  court, 
entity  or  individual;  Name  of  The 
Organizational  Unit,  if  any,  that 
will  conduct  the  project;  Complete 
Address  of  applicant;  Name  and 
telephone  niunber  of  a  Contact 
Person  who  can  provide  further 
information  about  this  application. 

2.  (a)  State  or  Local  Court  includes  all 
appellate,  general  jurisdiction, 
limited  jurisdiction,  and  special 
jurisdiction  courts.  Agencies  of 
State  and  local  courts  include  all 
governmental  offices  that  are 
supervised  by  or  report  for 
administrative  purposes  to  the  chief 
or  presiding  justice  or  judge,  or  his  - 
or  her  designee. 

(b)  National  State  Court  Support 
Organization  include  national  non- 
profit organizations  controlled  by, 
operating  in  conjunction  with,  and 
serving  the  State  courts. 

(c)  National  State  Court  Education/ 
Training  Organizations  include 
national  non-profit  organizations 
for  the  education  and  training  of 
judges  and  support  personnel  of  the 
judicial  branch  of  State  government. 

(d)  College  or  University  includes  all 
institutions  of  higher  education. 

(e)  Other  Non-profit  Organization  or 
Agency  includes  those  non-profit 
organizations  and  private  agencies 
with  expertise  in  judicial 
administration  not  included  in 
subparagraphs  (b)-(d). 

(f)  Inoividual  means  a  person  not 
applying  in  conjunction  with  or  on 
behalf  of  an  entity  identified  in  one 


of  the  other  categories, 
(g)  Corporation  or  Partnership 

includes  for-profit  and  not-for-profit 

entities  not  falling  within  one  of  the 

other  categories, 
(h)  Other  Unit  of  Government 

includes  any  governmental  agency, 

office,  or  organization  that  is  not  a 

State  or  local  court. 

3.  Employer  Identification  Number  as 

assigned  by  the  Internal  Revenue 
Service. 

4.  (a)-(f)  Entity  to  Receive  Funds  is  the 

court  or  organization  that  will 
receive,  administer,  and  account  for 
any  moneys  awarded.  For  example, 
if  the  applicant  is  a  State  or  local 
court,  the  entity  to  receive  funds 
would  be  the  State's  Supreme  Court 
or  its  designated  agency  or  council 
in  accordance  with  42  U.S.C. 
10705(b)(4).  If  tile  applicant  is  a 
special  university  program,  the 
responsible  entity  may  be  the 
university's  structiu«.  Applicants 
should  complete  this  block  only  if 
the  entity  that  will  receive  the 
funds  is  different  from  the 
applicant. 

5.  (a)--(e)  Circle  the  letter  of  the  Type  of 

activities  that  best  characterizes  the 
project.  If  project  funds  will  be 
substantially  divided  among  two  or 
more  activities,  circle  the  letters  for 
each  of  those  activities. 

6.  (a)  New  refers  to  the  first  award  of 

State  Justice  Institute  funds  for  a 
particular  project,  whether  or  not 
the  applicant  has  received  previous 
awards  for  different  projects  from 
the  Institute. 

(b)  Supplement  refers  to  the  award  of 
additional  funds  to  permit  an 
existing  project  to  complete  the  task 
originally  proposed  or  to  augment 
the  scope  of  the  project  within  the 
ciurent  project  period. 

(c)  Continuation  refers  to  an  extension 
for  an  additional  funding  p>eriod. 

(d)  Ongoing  Support  refers  to  an  SJI- 
funded  project  for  which  there  is  a 
continuing  important  national  need. 

7.  The  Title  of  the  Proposed  Project 

should  reflect  the  objectives  of  the 
activities  to  be  conducted. 

8.  The  Proposed  Start  Date  of  the  project 

should  be  the  earliest  feasible  date 
on  which  the  applicant  will  be  able 
to  begin  project  activities  following 
the  date  of  award.  An  explanation 
should  be  provided  in  the  Program 
Narrative  if  the  proposed  start  date 
is  more  than  90  days  after  the 
estimated  award  date  set  forth  in 
the  Application  Review  Procedures 
section  of  the  ciurent  Grant 
Guideline. 

9.  Project  Duration  refers  to  the  number 

of  months  the  applicant  estimates 
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will  be  ndeded  to  complete  all 
project  talks  after  the  proposed  start 
date. 

10.  (a)  Insert  t|ie  Amount  Requested 

£rom  the  $tate  Justice  Institute  to 
conduct  the  project. 

(b)  The  Amount  of  Match  is  the 
amount,  if  any,  to  be  contributed  to 
the  projedt  by  the  applicant,  by  a 
unit  of  Stite  or  local  government, 
by  a  Federal  agency,  or  by  private 
sources.  See  42  U.S.C.  10705  (d). 

Cash  Match  refers  to  funds  directly 
contributed  by  the  applicant,  a  unit 
of  State  01  local  government,  a 
Federal  agency,  or  private  sources 
to  support  the  project. 

Non-cash  Mhtch  refns  to  in-kind 
contributions  by  the  applicant,  a 
imit  of  State  or  local  government,  or 
private  sources  to  support  the 
project.  The  applicant  should 
describe  in  detail,  both  the  value  it 
assigns  to  in-kind  contributions  and 
the  basis  lor  determining^that  value. 

Total  Matchi  refers  to  the  sum  of  the 
cash  and  tn-kind  contributions  to 
the  proje<l. 

{c)  Total  Project  Cost  represents  the 
sum  of  the  amount  requested  from 
the  Institute  and  all  match 
contributions  to  the  project. 

11.  If  this  application  or  an  application 

requesting  support  for  the  same 
project  or  an  essentially  similar 
project  has  been  Previously 
Submitted  to  another  funding 
source  (Federal  or  private),  the 
name  of  tHe  source,' the  date  of  the 
previous  ^braission,  the  amount  of 
funding  sought,  and  the  disposition 
(if  any)  should  be  entered. 

12.  Enter  the  munber  of  the  applicant's 

Congressional  District  and  the  name 
of  the  applicant's  Representative 


and  the  number  of  the 
Congressional  district(s)  in  which 
most  of  the  project  activities  will 
take  place  and  the  name(s)  of  the 
Representatives  from  thorn  districts. 
If  the  project  activities  are  not  site- 
speciHc,  for  example  a  series  of 
training  workshops  that  will  bring 
together  participants  &t>m  around 
the  State,  the  country,  or  from  a 
particular  region,  enter  Statewide, 
National,  or  Regional,  as 
appropriate,  in  the  space  provided. 

Instructioiu — Form  B 

The  State  Justice  Institute  Act  requires 
that: 

Each  application  for  funding  by  a 
State  or  local  court  shall  be  approved, 
consistent  with  State  law.  by  the  State's 
Supreme  Court,  or  its  designated  agency 
or  coimcil,  which  shall  receive, 
administer,  and  be  accountable  for  all 
funds  awarded  by  the  Institute  to  such 
courts.  42  U.S.C.  10705(b)(4). 

FORM  B  should  be  signed  by  the 
Chief  Judge  or  Chief  Justice  of  the  State 
Supreme  Court,  or  by  the  director  of  the 
designated  agency  or  chair  of  the 
designated  couucil.  If  the  designated 
agency  or  council  differs  from  the 
designee  listed  in  App>endix  I  to  the 
State  Justice  Institute  Grant  Guideline, 
evidence  of  the  new  or  additional 
designation  should  be  attached. 

The  term  "State  Supreme  Court" 
refers  to  the  court  of  last  resort  of  a 
State.  "Designated  agency  or  council" 
refers  to  the  office  or  judicial  body 
which  is  authorized  under  State  law  or 
by  delegation  from  the  State  Supreme 
Court  to  approve  applications  for  funds 
and  to  receive,  administer  and  be 
accountable  for  those  funds. 


Initmctions — Forms  C  and  Cl 

Applicants  may  submit  the  proposed 
project  budgets  either  in  the  tabular 
format  of  Form  C  or  in  a  spreadsheet 
format  similar  to  Form  Cl.  Applicants 
requesting  more  than  $100,000  are 
encouraged  to  use  the  spreadsheet 
format.  If  the  proposed  project  period  is 
for  more  than  12  months,  separate  totals 
should  be  submitted  for  each 
succeeding  twelve-month  period  or 
portion  thereof  beyond  12. 

In  addition  to  Form  C  or  Cl, 
Applicants  nfbst  provide  a  detailed 
budget  narrative  providing  an 
explanation  of  the  basis  for  the 
estimates  in  each  budget  category  (See 
Guidelines  section  Vn.D).  If  the 
applicant  is  requesting  indirect  costs 
and  has  an  indirect  cost  rate  that  has 
been  approved  by  a  Federal  agency,  the 
basis  for  that  rate  together  wi&  a  copy 
of  the  letter  or  other  official  doaunent 
stating  that  it  has  been  approved  should 
be  attached. 

If  funds  itom  other  sources  have  been 
requested  either  as  match  or  to  support 
other  aspects  of  the  project,  the  source, 
ciurent  status  of  the  request,  and 
anticipated  decision  date  must  be 
provided. 

COLUMN  HEADINGS:  For  Budget 
Form  Cl  columns  should  be  labeled 
consecutively  by  tasks,  e.g.,  TASK  #1, 
TASK  #2,  etc.  At  the  end  of  each  twelve 
month  period  or  portion  thereof  beyond 
month  12  the  following  four  columns 
must  be  included:  SJI  FUNDS;  MATCH; 
OTHER;  TOTAL.  Entries  in  these 
columns  should  include  the  line-item 
totals  by  soiuce  of  funding  per  the 
column  headings. 

(FR  Doc  96-21625  Filed  8-28-96;  8:45  am] 
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Department  of  the  Treasury 

Office  of  the  Comptroller  of  the  Currency 
12  CFR  Part  22 

Federal  Reserve  System 

12  CFR  Part  208 

Federal  Deposit  Insurance 
Corporation 

12  CFR  Part  339 

Department  of  the  Treasury 

Office  of  Thrift  Supervision 
12  CFR  Parts  563  and  572 

Farm  Credit  Administration 

12  CFR  Part  614 

Loans  In  Areas  Having  Special  Flood 
Hazards;  Final  Rule 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Oomptroller  of  the 
Currency 

12  CFR  Part  2) 
[Docket  Na  96-i(q 
BIN  1557-AB47  I 

FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  2Cl8 

[Regulation  H,  Doctol  No.  R-0097] 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 


12  CFR  Part  339 

RiN3064-nAB66l 

DEPARTMENT  OF  THE  TREASURY 


Office  of  ThriftSupefvision 
12  CFR  Parts  563  and  572 


[No.M-62] 

PIN  1550-AA82  | 

FARM  CREDIT  ADMINISTRATION 

12  CFR  Part  61 
RIN  3052-AB57 


ITAI 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  760 

Loans  in  Area^  Having  Special  Flood 
Hazards 

AQOICIES:  OffioB  of  the  Comptroller  of 
the  Currency,  Tlreasury;  Board  of 
Governors  of  th(e  Federal  Reserve 
System;  Federa)  Deposit  hisurance 
Corporation;  Otfice  of  Thrift 
Supervision.  Treasury;  Farm  Credit 
AdJninistrationt  National  Credit  Union 
Administration!. 

ACnOM:  Joint  fiial  rule. 


(por 


summary:  The  (pomptroller  of  the 
Currency  (OCC),  Board  of  Governors  of 
the  Federal  Reserve  System  (Board), 
Federal  Deposit  hisurance  Corporation 
(FDIC),  Office  of  Thrift  Supervision 
(OTS),  and  National  Credit  Union 
Administration  (NCUA)  are  amending 
their  regulations,  and  the  Farm  Credit 
Administration  (FCA)  is  issuing  new 
regulations,  regerding  loans  in  areas 
having  special  flood  hazards.  This 
action  is  requir^  by  statute  to 
implement  the  provisions  of  the 
National  Flood  Insurance  Reform  Act  of 
1994.  This  join  final  rule  establishes 


new  escrow  requirements  for  flood 
insurance  premiums,  adds  references  to 
the  statutory  authority  and  the 
requirement  for  lenders  and  servicers  to 
"force  place"  flood  insurance  under 
certain  drciunstances,  enhances  flood 
hazard  notice  requirements,  sets  forth 
new  authority  for  lenders  to  charge  fees 
for  determining  whether  a  property  is 
located  in  a  special  ilood  hazard  area, 
and  contains  various  other  provisions 
necessary  to  implement  the  National 
Flood  Insurance  Reform  Act  of  1994. 
ffFECDVE  DATES:  October  1, 1996; 
except  for  subpart  S  of  part  614,  which 
wll  be  effective  October  4, 1996,  and 
part  760,  which  will  be  effective 
November  1, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

OCC:  Carol  Workman,  Compliance 
Specialist  (202/874-4858),  Compliance 
Management;  Margaret  Hesse,  Senior 
Attorney,  Commuinity  and  Consumer 
Law  Division  (202/874-5750),  or 
Jacqueline  Lussier,  Senior  Attorney, 
Legislative  and  Regulatory  Activities 
Division  (202/874-5090),  Office  of  Chief 
Counsel,  Office  of  the  Comptroller  of  the 
Currency.  250  E  Street,  SW., 
.  Washineton.  DC  20219. 

Board:  Diane  Jackins,  Senior  Review 
Examiner,  (202/452-3946),  Division  of 
Consumer  and  Conununity  Affairs; 
Lawranne  Stewart,  Senior  Attorney 
(202/452-3513),  or  Rick  Heyke, 
Attorney  (202/452-3688),  Legal 
Division,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
E)C  20551.  For  the  hearing  impaired 
only.  Telecommunication  Device  for  the 
Deaf  (TDD),  Eamestine  Hill  or  Dorothea 
Thompson  (202/452-3544). 

FDIC:  Mark  Mellon,  Counsel, 
Regulation  and  Legislation  Section  (202/ 
898-3854),  Legal  Division,  or  Ken 
Baebel,  Senior  Review  Examiner  (202/ 
942-3086),  Division  of  Compliance  and 
Consumer  Affairs,  Federal  [Deposit 
Insurance  Corporation,  550  17th  Street, 
NW.,  Washington,  DC  20429. 

OTS:  Larry  Clark,  Senior  Manager, 
Compliance  and  Trust  Programs  (202/ 
906-5628),  or  Ronald  Dice,  Program 
Analyst  (202/906-5633),  Compliance 
Policy;  Catherine  Shepard,  Senior 
Attorney,  Regulations  and  Legislation 
Division  (202/906-7275).  Office  of  Chief 
Counsel,  Office  of  Thrift  Supervision, 
1700  G  Street,  NW.,  Washington,  DC 
20552. 

FCA:  Robert  G.  Magnuson,  PoUcy 
Analyst,  Regulation  Development  (703/ 
883-4498),  Office  of  Examination;  or 
William  L.  Larsen,  Senior  Attorney, 
Legal  Counsel  Division  (703/883-4020), 
Office  of  General  Counsel,  Farm  Credit 
Administration,  1501  Farm  Credit  Drive, 


McLean,  VA  22102-5090.  For  the 
hearing  impaired  only,  TDD  (703/883- 
4444). 

NCUA:  IGmberly  Iverson,  Program    • 
Officer  (703/518-6375),  Office  of 
Examination  and  Insurance;  or  Jeffrey 
Mooney,  Staff  Attorney  (703/518-6563), 
Office  of  General  Counsel,  National 
Credit  Union  Administration,  1775 
Duke  Street,  Alexandria,  VA  22314- 
3428. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  National  Flood  Insurance 

Program  (NFIP)  is  administered 
primarily  under  two  statutes:  the 
National  Flood  Insiuance  Act  of  1968 
(1968  Act)  and  the  Flood  Disaster 
Protection  Act  of  1973  (1973  Act).'  The 
1968  Act  made  Federally  subsidized 
flood  insurance  available  to  owners  of 
improved  real  estate  or  mobile  homes 
located  in  special  flood  hazard  areas  if 
their  community  participates  in  the 
NFIP.  A  special  flood  hazard  area 
(SFHA)  is  an  area  within  a  flood  plain 
having  a  one  percent  or  greater  chance 
of  flood  occurrence  in  any  given  year. 
SFHAs  are  delineated  on  maps  issued 
by  FEMA  for  individual  communities.  A 
community  establishes  its  eligibility  to 
participate  in  the  NFIP  by  adopting  and 
enforcing  floodplain  management 
measures  to  regulate  new  construction 
and  by  maldng  substantial 
improvements  within  its  SFHAs  to 
eliminate  or  minimize  futiu«  flood 
damage.  

The  1973  Act  amended  the  NFIP  by 
requiring  the  OCC,  Board,  FDIC,  OTS, 
and  NCUA  to  issue  regulations 
governing  the  lending  institutions  they 
supervise  (regulated  lending  institutions 
or  regulated  lenders).  These  agencies' 
regulations  directed  lenders  to  require 
flood  insurance  on  improved  real  estate 
or  mobile  homes  serving  as  collateral  for 
a  loan  (security  property)  if  the  security 
property  was  located,  or  was  to  be 
located,  in  a  SFHA  in  a  participating 
community.  To  implement  statutory 
amendments  enacted  in  1974,  the 
regulations  required  lenders  to  notify 
borrowers  that  their  security  property  is 
located  in  a  SFHA  and  of  the 
availability  of  Federal  disaster 
assistance  with  respect  to  the  property 
in  the  event  of  a  flood. 

Title  V  of  the  Riegle  Community 
Development  and  Regulatory 
Improvement  Act  of  1994  2  (CDRI  Act), 


■  These  statutes  are  codified  at  42  U.S.C.  4001- 
4129.  The  Federal  Emergency  Management  Agency 
(FEMA)  administers  the  NRP;  its  regulations 
implementing  the  NFIP  appear  at  44  CFR  parts  59- 
77. 

>Pub.  L  103-325,  tit.  V,  108  Stat.  2160,  2255-87 
(September  23. 1994). 
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which  is  called  the  National  Flood 
hisurance  Reform  Act  of  1994  (Reform 
Act),  comprehensively  revised  the 
Federal  flood  insurance  statutes.'  The 
Reform  Act  is  intended  to  increase 
compliance  with  flood  insurance 
requirements  and  participation  in  the 
.NFIP  in  order  to  provide  additional 
income  to  the  National  Flood  Insurance 
Fund  and  to  decrease  the  hnancial 
burden  of  flooding  on  the  Federal 
government,  taxpayers,  and  flood 
victims.*  The  Reform  Act  requires  the 
OCC,  Board,  FDIC,  OTS,  and  NCUA  to 
revise  their  current  flood  insurance 
regulations  and  requires  the  FCA  to 
promulgate  flood  insurance  regulations 
for  the  first  time.  In  order  to  fulfill  these 
statutory  requirements,  the  six  agencies 
published  a  joint  NPRM  in  the  fall  of 
1995.  See  60  FR  53962  (October  18, 
1995).'  The  agencies  now  complete  the 
rulemaking  process  by  issuing  this  joint 
final  rule. 

Four  of  the  agencies — the  OCC,  Board, 
FDIC,  and  OTS^—are  required  by  section 
303  of  the  CDRI  Act  *  to  review  their 
regulations  in  order  to  streamline  and 
modify  the  regulations  to  improve 
efliciency,  reduce  unnecessary  costs, 
and  eliminate  unwarranted  constraints 
on  credit  availability.  This  joint  final 
rule  sadsfies  the  regulation  review 
requirement  that  section  303  applies  to 
these  four  agencies.  The  OCC's  portion 
of  the  joint  final  rule  is  part  of  its 
Regulation  Review  Program.  Similarly, 
this  joint  final  rule  is  part  of  the 
programs  initiated  by  the  Board,  FDIC, 
OTS,  NCUA.  and  FCA  to  reduce 
urmecessary  regulatory  burden  and  to 
simplify  and  clarify  their  regulations. 

Section  303  also  requires  the  OCC, 
Board,  FDIC,  and  OTS  to  work  jointly  to 
make  unifonn  all  regulations  and 
guidelines  implementing  common 
statutory  or  supervisory  policies.  This 
joint  final  rule  also  satisfies  this  portion 
of  section  303.  All  six  of  the^gencies 
have  reviewed  their  flood  insurance 
regulations  with  these  purposes  in 
mind.  The  agencies  believe  that  the  joint 
final  rule  provides  the  institutions  they 
regulate  with  significant  flexibility,  and 


^  A  more  detailed  description  of  the  pertinent 
provisions  of  the  CDRI  Act  appears  in  the  preamble 
to  the  agencies'  joint  notice  of  proposed  rulemaking 
(proposal  or  NPRM).  See  60  FR  53962,  53963-65 
(October  18,  1995).  This  preamble  refers  to  the  1968 
Act,  the  1973  Act,  and  the  Reform  Act  collectively 
as  the  Federal  flood  insurance  statutes. 

*H.H.  Conf.  Rep.  No.  652, 103d  Cong.,  2d  Sess. 
195  (1994)  (Conference  Report). 

'  In  conducting  this  rulemaking,  all  six  of  the 
agencies  have  coordinated  and  consulted  with  the 
Federal  Financial  Institutions  Examination  Council 
(FFIEC),  as  required  by  certain  of  the  CORI  Act 
provisions.  The  heads  of  five  of  the  six  agencies 
(OCC,  Board,  FDIC,  OTS.  and  NCUA)  comprise  the 
membership  of  the  FFIEC. 

•i2U.s.C4a73.  :  -.      - 


minimize  the  regulatory  burden 
imposed  upon  regulated  lending 
institutions  and  loan  servicers  acting  on 
their  behalf,  consistent  with  the 
requirements  of  the  statute,  thus 
reducing  the  costs  of  compliance  to 
those  entities  and  enabling  them  to 
operate  more  efficiently. 

II.  Overview  of  Comments  Received 

The  agencies  received  138  comment 
letters  on  the  joint  NPRM.  The 
commenters  included  12  national  banks, 
two  national  bank  subsidiaries,  six  state 
member  banks,  15  state  nonmember 
banks,  nine  savings  associations,  four 
Farm  Credit  organizations,  20  credit 
unions,  22  financial  services  holding 
companies,  three  State  and  local 
government  agencies,  eight  Federal 
Reserve  Banks,  21  trade  associations, 
three  flood  determination  firms,  and  one 
insurance  agency.  In  addition,  the 
agencies  received  comments  from  five 
law  firms,  four  mortgage  companies, 
and  two  consulting  services.  FEMA  also 
submitted  comments. 

Thirty-nine  commenters  expressed 
general  support  for  the  joint  NPRM.  The 
majority  of  these  commenters  provided 
specific  suggestions  for  improvement 
and  clarification  of  the  proposal. 
Twenty-two  commenters  responded 
unfavorably  to  the  proposal, 
characterizing  it  as  overly  burdensome 
or  unnecessary.  In  addition,  as 
discussed  later,  many  commenters 
sought  clarification  on  specific  issues 
covering  a  wide  spectrum  of  the 
proposal's  provisions. 

The  joint  final  rule  is  similar  to  the 
agencies'  proposal  in  many  respects. 
The  agencies,  however,  have  carefully 
considered  the  comment  letters  and 
have  made  a  number  of  changes  in 
response  to  commenters'  suggestions 
and  in  order  to  reduce  regulatory 
burden.  The  topic-by-topic  discussion 
identifies  and  discusses  the  significant 
comments  received,  describes  the 
provisions  of  the  joint  final  rule,  and 
highlights  changes  made  by  the 
agencies.  Each  agency's  portion  of  the 
joint  final  rule  is  substantively 
consistent,  although  the  format  of  the 
regulatory  text  varies  to  accommodate 
the  format  used  at  each  agency. 

m.  Description  of  the  Joint  Final  Rtde 

A.  Need  for  Supplemental  Guidance 

The  purpose  of  the  Reform  Act  is  to 
strengthen  and  enhance  the  NFIP,  and 
the  primary  focus  of  the  agencies'  joint 
final  rule  implementing  the  Reform  Act 
is  to  carry  out  the  purpose  of  the  Reform 
Act.  Depending  on  the  location  and 
activities  of  a  regulated  lending 
institution,  adequate  flood  insurance 


coverage  may  be  important  from  a  safety 
and  soundness  perspective  as  a 
component  of  prudent  underwriting  and 
as  a  means  of  protecting  the  lender's 
ongoing  interest  in  its  collateral. 
Accordingly,  the  preamble  to  the 
proposal  noted  issues  that  could  raise 
safety  and  soundness  concerns  in  some 
circumstances  and  invited  comment  on 
these  issues  so  that  the  agencies  could 
consider  whether  to  provide  informal 
guidance,  separate  from  the  joint  final 
rule,  that  addresses  safe  and  sound 
banking  concerns  presented  by 
regulated  lenders'  flood  insurance 
programs.  In  particular,  the  agencies 
requested  comment  on  the  need  for 
guidance  related  to  purchased  loans  and 
institutions  with  significant  exposure  to 
flood  hazards. 

Commenters  sought  guidance  from 
the  agencies  on  a  wide  range  of  topics 
including  the  applicability  of  the  flood 
insurance  rules  with  respect  to 
condominiums,  cooperatives, 
agricultural  buildings,  subordinate 
liens,  manufactured  homes,  home 
equity  lines  of  credit,  fixtures, 
residential  and  commercial  construction 
loans,  FEMA's  appeal  process  for 
contested  flood  hazard  determinations, 
and  the  standard  flood  hazard 
determination  form.  Eighteen 
commenters  stated  that  general 
guidance  on  safety  and  soundness 
issues  would  be  useful,  with  most 
preferring  informal  guidance.  Other 
commenters,  primarily  credit  unions, 
requested  more  detailed  guidance  on 
compliance  with  the  joint  final  rule. 

A  number  of  commenters  stated  that 
additional  guidance  is  not  necessary  or 
appropriate,  emphasizing  that  standard 
financial  institution  practices  are 
sufficient  to  protect  an  institution's 
interest  in  its  collateral.  These 
commenters  stated  that  the  risk  profiles 
of  institutions  differ,  and  that  the 
individual  institution  is  in  the  best 
position  to  identify  and  control  major 
forms  of  financial  risks.  A  few 
commenters  indicated  that  each 
institution  should  develop  and 
implement  risk  management  procedures 
to  address  issues  such  as  geographic 
lending  concentrations  and  portfolio 
concentrations. 

The  joint  final  rule  addresses  certain 
of  these  concerns,  including,  for 
example,  agricultural  buildings, 
manufactured  homes,  the  FEMA  appeals 
process,  and  the  standard  flood  hazard 
determination  form.  However,  given  the 
number,  level  of  detail,  and  diversity  of 
subject  matter  of  the  requests  for 
additional  information,  the  agencies 
have  concluded  that  informal  staff 
guidance  addressing  the  more  technical 
compliance  issues  would  be  helpful  and 
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appropriate.  Consequently,  the  agencies 
intend  to  issue  informal  guidance  to 
address  these  technical  issues 
subsequent  to  |he  promulgation  of  the 
joint  final  rule,, 

B.  Topic-by-Tapic  Discussion 

Authority,  Purpose,  and  Scope 

The  OCX,  Board,  FDIC,  and  OTS 
proposed  in  tht  joint  NPRM  to  expand 
this  section  to  tdd  detailed  statements 
of  authority,  purpose,  and  scope.  The 
FCA  proposed  language  similar  to  that 
of  the  other  agencies.  The  NCUA 
proposed  to  replace  the  question  and 
answer  format  of  its  flood  insurance 
regulations  with  standard  regulation 
text  so  that  its  flood  insuraiLce 
regulations  are  consistent  with  the  other 
agencies.  No  comments  were  received 
on  this  section  and  the  agencies  adopt 
it  as  proposed. 

Loan  Servicers 

The  agencies  proposed  to  apply  their 
regulations  implementing  the  escrow, 
forced  placemont,  and  flood  hazard 
determination  fee  provisions  of  the 
Reform  Act  to  tegulated  lending 
institutions  ana  to  loan  servicers  acting 
on  behalf  of  regulated  lending 
institutions.  As  indicated  in  the 
preamble  to  th9  proposal,  the  agencies 
do  not  interpret  the  NFIP  to  impose 
obligations  on  k  loan  servicer 
independent  from  the  obligations  it 
imposes  on  the  owner  of  a  loan.  The 
agencies  concli^ded  that  loan  servicers 
were  covered  b^  certain  provisions  of 
the  Reform  Act  primarily  to  ensure  that 
they  could  perform  for  the  lender  the 
administrative  tasks  related  to  the 
forced  placement  of  flood  insurance — 
including  providing  the  requisite 
notices  to  borrqwers,  arranging  for  the 
insurance,  and  collecting  and 
transmitting  insurance  premiums — 
without  fear  of  liability  to  the  borrower 
for  the  imposition  of  unauthorized 
charges.'  1 

The  proposal  indicated  that  a 
regulated  lenddr  could  fulfill  its 
responsibilities  under  the  NFIP  by 
ensuring  that  its  loan  servicing  contracts 
obligated  its  servicers  to  perform  the 
duties  required!  by  the  Federal  flood 
insurance  statirtes.  The  agencies  also 
stated  that,  whf  re  there  were 
deficiencies  in  Existing  arrangements, 
lenders  should  'ensure  that  their  loan 


''The  agencies  also  noted  that  section  102(f)  of  the 
1973  Act  as  added  ky  the  Reform  Act,  42  U.S.C 
4012a(f).  does  not  authorize  them  to  seek  civil 
money  penalties  against  loan  servicers  that  are  not 
regulated  lending  itstitutions.  The  statute's  failure 
(o  impose  liability  On  servicers  independent  of 
lenders  reinforces  the  conclusion  that  a  servicer's 
obligation  to  comphr  with  t4FIP  requirements  arises 
from  its  contractual  relationship  with  a  lender. 


servicing  agreements  were  revised  to 
provide  for  the  loan  servicer  to  fulfill 
Federal  flood  insurance  requirements. 

The  agencies  received  21  comments 
on  this  issue.  Several  commenters 
addressed  the  relationship  between 
regulated  lender  and  loan  servicer  with 
respect  to  fulfillment  of  Federal  flood 
insurance  requirements  and  requested 
detailed  additions  to  the  regulatory 
language  to  clarify  how  this  relationship 
is  intended  to  function.  One  commenter 
requested  that  the  final  rule  provide  that 
the  lender  may  rely  upon  the  servicer  to 
•fulfill  such  requirements  so  long  as  the 
lender  performs  reasonable  audits. 
Another  requested  that  the  final  rule 
provide  that  an  originating  lender  may 
transfer  liability  for  flood  insurance 
requirements  to  a  servicer,  but  a  third 
requested  clarification  that  the  lender's 
responsibilities  are  non-delegable 
despite  its  relationship  with  its  servicer. 
Another  commenter  requested 
clarification  of  the  responsibilities  of  a 
regulated  lender  acting  as  a  servicer  as 
opposed  to  a  non-regulated  servicer. 

In  response  to  these  comments,  the 
agencies  emphasize  that  the  obligation 
of  a  loan  servicer  to  fulfill 
administrative  duties  with  respect  to 
Federal  flood  insurance  requirements 
arises  firom  the  contractual  relationship 
between  the  loan  servicer  and  the  lender 
or  from  other  commonly  accepted 
standards  for  performance  of  servicing 
obligations.  The  lender  remains 
ultimately  liable  for  fulfillment  of  those 
responsibilities,  and  must  take  adequate 
steps  to  ensure  that  the  loan  servicer 
will  maintain  compliance  with  the  flood 
insurance  requirements.  The  agencies 
also  wish  to  emphasize  that  there  is  no 
distinction  between  a  regulated  lending 
institution  as  servicer  and  a  non- 
regulated  servicer  with  respect  to  flood 
insurance  requirements,  since  either 
entity  acting  as  servicer  will  be  doing  so 
under  the  terms  of  a  loan  swvicing 
contract.  The  provisions  in  the  joint 
final  rule  with  respect  to  escrow 
requirements,  foroad  placement,  and 
flood  hazard  determination  fees 
therefore  provide — as  in  the  proposal — 
that  these  requirements  may  be  fulfilled 
either  by  a  regulated  lender  or  a  servicer 
acting  on  its  behalf. 

Definitions 

The  proposal  added  or  revised  several 
definitions,  including  definitions  of  the 
terms  building,  designated  loan,  mobile 
home,  and  servicer,  and  also  added 
several  other  definitions  to  streamline 
the  agencies'  flood  insurance 
regulations,  including  definitions  of  the 
term  Director,  residential  improved  real 
estate,  and  special  flood  hazard  area. 


The  agencies  received  20  comments 
on  these  definitions.  Ten  commenters 
requested  clarification  on  the  definition 
of  mobile  home.  For  purposes  of  the 
appendix  to  44  CFR  part  61,  which  sets 
forth  FEMA's  standard  flood  insurance 
policy,  "mobile  home"  (the  term  used  in 
the  Federal  flood  insurance  statutes)  is 
defined  to  have  the  same  meaning  as 
"manufactured  home."  *  The  text  of  the 
proposal  is  modified  to  reflect  that  the 
two  terms  have  the  same  meaning.  In 
order  to  ensure  consistency  with  the 
term  as  used  in  the  Reform  Act  and 
avoid  conflicting  interpretations,  the 
agencies  believe  it  is  appropriate  to 
defer  to  FEMA's  interpretations  with 
respect  to  what  is  a  "properly  secured" 
mobile  home  for  flood  insurance 
purposes. 

Two  commenters  requested  a 
definition  of  the  phrase  "making, 
increasing,  extending,  or  renewing  a 
loan."  The  agencies  believe  that 
Congress  intended  the  flood  insurance 
purchase  requirements  to  be  applicable 
at  origination,  or  at  any  time  thereafter 
during  the  life  of  the  loan  when  the 
institution  determines  that  the  security 
property  is  located  in  an  area  having 
special  flood  hazards.'  The  specific 
issues  that  arise  in  connection  with  this 
phrase  are  discussed  later  in  this 
preamble  in  "Loan  Purchase  as 
Equivalent  to  Making  a  Loan,"  "Loan 
Acquisitions  Involving  Table  Funding 
Arrangements,"  and  "Use  of  Standard 
Flood  Hazard  Determination  Form." 

Two  commenters  suggested  revisions 
of  the  definition  of  residential  improved 
real  estate.  These  comments  are 
discussed  later  in  this  preamble  in 
"Escrow  of  Flood  Insurance  Payments." 

Flood  Insurance  Requirement 

The  proposal  did  not  amend 
substantively  the  existing  regulatory 
provision  that  implements  the  statutory 
requirement  that  flood  insurance  must 
be  purchased  for  the  term  of  a  loan 
when  the  security  property  is  located  in 
a  SFHA  in  a  community  that 
participates  in  the  NFIP.  The  proposal 
also  did  not  amend  substantively  the 
existing  regulatory  provision  with 
respect  to  the  minimum  amount  of 
insurance  required  by  statute  for  such 


■See  44  CFR  59.1  (defining  manufactured  home), 
44  CFR  61.13  and  Appendix  A  to  44  CFR  part  61 
(FEMA's  standard  flood  insurance  policy  defining 
mobile  home  as  meaning  manufactured  home);  58 
FR  62420  (Nov.  26. 1993).  FEMA  recently  amended 
44  CFR  part  65,  which  sets  forth  the  procedures  to 
be  followed  for  the  review  by  FEMA  of  a  contested 
flood  hazard  determination,  to  substitute  the  term 
"manufactured  home"  for  "mobile  home."  FEMA 
explained  that  it  made  this  change  because  the 
former  term  is  now  the  preferred  term  in  the 
industry.  See  60  FR  6221 3  (Dec.  5, 1995). 

■Conference  Report  at  197. 
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property.  The  Reform  Act  made  no 
changes  to  these  statutory  requirements. 

The  agencies  received  28  comments 
on  this  issue.  Five  conunenters 
requested  that  the  final  rule  provide  that 
the  amount  of  flood  insurance  may  be 
limited  to  the  overall  value  of  the 
property  minus  the  value  of  the  land. 
When  flood  insurance  is  required,  the 
policy  must  cover  the  outstanding 
principal  balance  of  the  loan  or  the 
maximiun  amount  available  under  the 
NFIP.  whichever  is  less.  The  flood 
insurance  statutes  are  intended  to 
provide  coverage  to  the  improvements. 
As  suggested  by  the  commenters  who 
addressed  this  point,  the  joint  final  rule 
provides  that,  in  addition  to  the 
statutorily  prescribed  dollar  limits, 
flood  insurance  coverage  under  the 
NFIP  is  limited  to  the  overall  value  of 
the  property  less  than  the  value  of  the 
land. 

Five  commenters  requested  that  the 
final  rule  provide  that  Federal  flood 
insurance  requirements  do  not  apply  to 
loans  where  a  seciuity  interest  in 
improved  real  property  is  only  taken 
"out  of  an  abundance  of  caution." 
Section  102(b)(1)  of  the  1973  Act,  as 
amended  by  the  Reform  Act,^°  provides 
that  a  regulated  lending  institution  may 
not  make,  increase,  extend,  or  renew 
any  loan  secured  by  improved  real 
property  that  is  located  in  a  special 
flood  hazard  area  unless  the  improved 
real  property  is  covered  by  the 
minimum  amount  of  flood  insurance 
required  by  statute.  The  requested 
exception  is  not  available  under  the 
1973  Act. 

One  commenter  inquired  whether 
flood  insurance  coverage  could  be 
purchased  for  "developed  lots,"  that  is, 
land  that  secures  a  loan  to  improve  the 
property  by  streets,  sewers,  and  utilities 
(but  no  "above-ground"  improvements 
such  as  buildings)  so  it  may  then  be  sold 
to  homebuilders  who  may  construct 
residential  housing  on  the  developed 
lots.  As  previously  noted  in  this  section, 
flood  insurance  generally  is  available 
only  with  respect  to  a  structure  or 
mobile  home  and  not  with  respect  to  the 
land  on  which  the  structure  or  mobile 
home  sits.  Flood  insurance  therefore 
would  not  be  available  under  the  NFIP 
for  property  used  to  secure  a 
development  loan  of  the  type  described 
in  this  paragraph. 

One  commenter  asked  whether  the 
requirement  to  maintain  flood  insurance 
coverage  for  the  term  of  the  loan 
continues  if  a  regulated  lender  sells  the 
loan  to  a  non-regulated  lender  while 
retaining  servicing  rights.  The 
commenter  wanted  to  ascertain  whether 


the  servicer  in  such  a  situation  would 
have  the  authority  to  force  place 
insurance  and  whether  the  servicer 
would  be  subject  to  criticism  upon 
examination  if  the  non-regulated  lender 
instructed  the  servicer  not  to  force 
place. 

As  noted  in  the  discussion  on  "Loan 
Servicers,"  the  agencies  believe  that  the 
obligation  of  a  loan  servicer  to  fulfill 
Federal  flood  insurance  requirements 
arises  firom  the  contractual  relationship 
between  the  loan  servicer  and  the 
regulated  lender  or  other  commonly 
accepted  standards  for  performance. 
The  duties  of  a  regulated  lender  with 
respect  to  Federal  flood  insurance 
requirements  for  a  particular  loan  cease 
upon  the  sale  of  the  loan  unless  the 
seller  agrees  to  retain  responsibility  for 
such  requirements  under  a  loan 
servicing  agreement  with  the  transferee 
owner.  When  a  loan  servicer  force 
places  flood  insurance,  it  does  so  on 
behalf  of  the  lender  in  accordance  with 
the  loan  servicing  agreement.  If  a  lender 
instructs  a  loan  servicer  not  to  force 
place  flood  insiumice,  the  responsibility 
for  that  instruction,  and  for  any 
deficiency  in  compliance,  remains  with 
the  lender. 

One  commenter  requested  that  the 
final  rule  state  that  a  regulated  lender 
has  no  duty  to  change  the  amount  of 
insurance  coverage  on  a  loan  unless  the 
loan  is  increased,  extended  or  renewed. 
The  agencies  note  in  response  that  a 
lender  may  have  to  increase  the  amount 
of  coverage  on  a  loan  in  instances  other 
than  the  increase,  extension,  or  renewal 
of  a  loan,  such  as  when  the  amount  of 
insurance  available  under  the  1968  Act 
has  been  increased  and  the  lender 
determines  that  the  borrower  does  not 
have  adequate  coverage. 

One  commenter  stated  that  the 
proposal  did  not  address  the 
requirements  for  "contents  coverage" 
for  loans  secured  by  personal  property 
writhin  a  structure  located  in  a  SFHA. 
The  agencies  agree  with  the  commenter 
that  contents  coverage  is  not  required 
unless,  as  specified  in  section  102(b)  of 
the  1973  Act,*i  personal  property 
secures  the  loan  in  addition  to  improved 
real  property.  The  proposal  included 
language  requiring  flood  insiuance  for 
any  personal  property  securing  a  loan 
that  is  also  secured  by  real  property. 
The  agencies  believe  that  this  language 
adequately  addresses  this  point. 

One  commenter  requested  that  the 
final  rule  state  that  a  lender  may  refuse 
to  make  a  loan  in  a  SFHA  when  Federal 
flood  insurance  is  not  available,  such  as 
in  communities  that  do  not  participate 
in  the  NFIP.  The  agencies'  flood 


<°See42  U.S.C  4012a(bMl). 


"42U.^C40l2a(bXl). 


insurance  regulations  in  effect  before 
the  effective  date  of  this  joint  final  rule 
state  that  the  requirement  to  obtain 
flood  insurance  for  security  property 
applies  only  to  those  areas  where  flood 
insurance  has  been  made  available 
under  the  1968  Act.  The  proposal  stated 
that  the  requirement  applies  only  to  a 
designated  loan,  a  term  defined  to  mean 
a  loan  secured  by  a  building  or  mobile 
home  located  or  to  be  located  in  a  SFHA 
where  flood  insurance  is  available 
under  the  1968  Act.  The  effect  of  these 
two  provisions  is  the  same,  namely,  that 
a  lender  may  exercise  discretion  and 
decline  to  make  a  loan  in  a  SFHA  where 
Federal  flood  insurance  is  not  available. 
The  agencies  therefore  believe  that  the 
requested  change  is  not  necessary. 

The  same  commenter  requested  that 
the  final  rule  expressly  state  that  a 
lender  may  require  flood  insurance  on 
any  loan,  even  when  not  required  by  the 
final  rule.  A  requirement  for  flood 
insurance  on  security  property  that  is 
not  subject  to  the  Federal  flood 
insurance  statutes  is  a  matter  of  contract 
between  the  lender  and  borrower. 
Consistent  with  the  agencies'  view  that 
the  joint  final  rule  should  include  only 
those  provisions  necessary  to 
implement  the  flood  insurance  statutes, 
the  agencies  have  not  included  this 
provision  in  the  joint  final  rule. 

Loan  Purchase  as  Equivalent  to  Making 
a  Loan 

The  proposal  noted  that  the  agencies' 
regulations  in  effect  until  the  effective 
date  of  this  joint  final  rule  differ  as  to 
whether  a  loan  purchase  constitutes  the 
"making"  of  a  loan  that  would  trigger  an 
obligation  to  make  a  flood  hazard 
determination.  The  OCC  and  the  Board 
have  taken  the  position  that  a  loan 
purchase  does  not  trigger  such  an 
obligation.  The  OTS  has  treated  a  loan 
purchase  as  the  equivalent  of  "making" 
a  loan,  and  the  NCUA  has  taken  the 
position  that  if  flood  insurance  is 
required  for  a  Federal  credit  union 
(FCU)  to  make  a  loan,  then  flood 
insurance  is  necessary  for  an  FCU  to 
purchase  a  loan.  The  FDIC  has  not 
previously  taken  a  position. 

The  proposal  hignlighted  the 
agencies'  desire  for  regulatory 
uniformity.  Accordingly,  the  OTS 
proposed  to  remove  loan  purchases 
from  its  flood  insurance  regulations;  the 
FDIC  proposed  to  adopt  the  position  of 
the  OCC  and  the  Board;  and  the  NCUA 
invited  comment  on  whether  it  should 
maintain  its  position. 

The  agencies  received  44  letters  on 
this  issue.  The  overwhelming  majority 
agreed  that  a  lo^  purchase  should  not 
require  a  flood  hazard  determination. 
Three  conunenters,  including  FEMA, 
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believed  that  a  loan  purchase  should  be 
considered  the  "making"  of  a  loan. 

As  noted  ii)  the  preamble  to  the 
proposal,  the  1 1973  Act  identifies  the 
events  that  trigger  a  lender's  obligation 
to  review  the  adequacy  of  flood 
insurance  coverage  on  an  affected  loan 
{e.g.,  the  making,  increasing,  extending, 
or  renewing  of  a  loan).  The  Reform  Act 
does  not  include  a  loan  purchase  in  this 
list  of  specififd  tripwires.  As  a  practical 
matter,  a  loan^  purchaser  may  always 
require,  as  a  (^dition  of  purchase,  that 
the  seller  determine  whether  the 
pro{>erty  sectiring  the  loan  is  located  in 
aSFHA.         I 

The  preaml^le  further  noted  that,  with 
respect  to  loa|is  sold  in  the  secondary 
mortgage  mailcet,  the  inclusion  of  a  loan 
purchase  as  atripwire  event  may  be 
unnecessary  because  of  the  expansion  of 
the  scope  of  the  NFIP's  coverage  with 
regard  to  Fan^e  Mae  and  Freddie  Mac 
(the  largest  volume  purchasers  of 
residential  mortgage  loans). '^  Finally, 
the  preamble  to  the  proposal  noted  that 
including  a  loan  purchase  as  a 
regulatory  tripwire  could  result  in  the 
imposition  of  duplicative  and 
potentially  inconsistent  requirements  on 
the  seller  andjthe  purchaser  of  a 
resential  mortgage  loan  sold  in  the 
secondary  market. 

For  these  r^sons,  and  to  promote 
consistent  treatment  for  all  regulated 
lending  instittitions,  the  OTS  and  FDIC 
are  hereby  adopting  the  position  of  the 
CK^C  and  the  Board  that  a  loan  purchase 
is  not  an  evenjt  that  triggers  the 
obligation  to  ^nal^e  a  flood  hazard 
determinatioii.  While  the  authority  of 
Farm  Credit  System  institutions  is 
hmited  with  eegard  to  loan  purchases, 
the  FCA  also  Concurs  with  the  position 
of  the  CKX  anid  the  Board  on  this  issue. 

The  NCUA  requested  comment  on  its 
position  that  t  borrower  must  obtain 
adequate  flood  insurance  before  an  FCU 
can  purchase  the  borrower's  loan  if 
flood  insurance  coverage  would  have 
been  required  for  the  FCU  to  have  made 
the  loan  initia  lly.  Two  commenters 
agreed  with  tlie  NCUA  and  14 
commenters  £)uggested  that  the  NCUA 
adopt  the  other  agencies'  position.  Ten 
of  the  commenters  that  disagreed  with 
the  NCUA  stated  that  the  agencies 
should  be  consistent  on  this  issue. 
Seven  commonters  suggested  that  the 
NCUA's  position  treats  loan  purchasing 
as  a  triggering  event  and  requires  credit 
unions  to  unnecessarily  duplicate  the 
original  lenddrs'  flood  insurance 


"The  agencies kiote  that  both  Fannie  Mae  and 
Freddie  Mac  reqt^re  their  respective  sellers  and 
servicers  to  be  in  full  compliance  with  the  flood 
insurance  statute^  See  Fannie  Mae  Announcement 
No.  95-10  dune  i .  1995),  Freddie  Mac  Bulletin  No. 
94-18  (Oecamber  B.  1994). 


determinations.  Two  commenters 
suggested  that  credit  unions  should  be 
able  to  check  the  flood  status  of  a  loan 
before  purchasing  it. 

The  NCUA  agrees  that  a  loan 
purchase  does  not  trigger  a  flood  hazard 
determination  and  that  requiring  a 
determination  when  an  FCU  purchases 
a  loan  could  be  duplicative.  However, 
the  NCUA's  regulation  governing  loan 
purchases  provides  additional 
requirements  for  FCUs.'^  Section 
701.23(b)(l)(i)  only  permits  an  FCU  to 
purchase  its  members'  loans  if  the  FCU 
could  grant  the  loan  or  if  the  FCU 
refinances  the  loan  within  60  days. 
Accordingly,  before  an  FCU  purchases  a 
member's  loan  to  hold  in  its  portfoUo, 
the  FCU  must  determine  whether  the 
improved  real  property  securing  the 
loan  has  adequate  flood  insurance 
coverage.  This  may  be  accompUshed  by 
reviewing  the  loan  documentation  or  by 
making  a  new  determination.  The  FCU 
avoids  these  additional  requirements 
when  the  FCU  originates  real-estate- 
secured  loans  on  an  ongoing  basis  and 
purchases  loans  to  package  and  sell  in 
the  secondary  mortgage  market.  '* 

Finally,  the  NCUA  notes  diat  while 
the  agency's  flood  insurance 
regulations,  12  CFR  part  760,  apply  to 
all  Federally-insured  credit  unions, 
§  701.23  applies  only  to  FCUs.  A 
Federally-insured  State-chartered  credit 
union  should  follow  the  loan 
purchasing  guideUnes  of  its  state 
regulator. 

Loan  Acquisitions  hivolving  Table 
Fimding  Arrangements 

The  agencies  invited  comment  on 
whether  a  regulated  lender  that  provides 
table  funding  to  close  a  loan  originated 
by  a  mortgage  broker  or  mobile  home 
dealer  should  be  deemed  to  be 
"making"  or  "purchasing"  the  loan  for 
purposes  of  the  flood  insurance 
requirements.  In  the  typical  table 
funding  situation,  the  party  providing 
the  funding  reviews  and  approves  the 
credit  standing  of  the  borrower  and 
issues  a  commitment  to  the  broker  or 
dealer  to  purchase  the  loan  at  the  time 
the  loan  is  originated.  Frequently,  all 
loan  documentation  and  other 
statutorily  mandated  notices  are 
suppUed  by  the  party  providing  the 
funding,  rather  than  the  broker  or 
dealer.  The  funding  party  provides  the 
original  funding  "at  the  table"  when  the 
broker  or  dealer  and  the  borrower  close 
the  loan.  Concurrent  with  the  loan 
closing,  the  funding  party  acquires  the 
loan  from  the  broker  or  dealer.  While 
the  transacti(Hi  is,  in  substance,  a  loan 


made  by  the  funding  party,  it  is 
structured  as  the  purchase  of  a  loan.  The 
preamble  to  the  proposal  indicated  that 
the  agencies  were  inclined  to  treat  table 
funded  loans  like  loans  made,  rather 
than  purchased,  by  the  funding  party. 

The  preamble  to  the  proposal  outlined 
guidance  provided  by  die  regulations  of 
the  IDepartment  of  Housing  and  Urban 
Development  (HUD)  implementing  the 
Real  Estate  Settlement  Procedures  Act  of 
1974  (RESPA),  12  U.S.C.  2601-2616,'5 
and  the  Financial  Accounting  Standards 
Board  (FASB)  '^  for  distinguishing 
between  making  and  purchasing  loans. 

The  agencies  invited  comment  on:  (1) 
their  position  that  a  table  funded 
transaction  is  more  like  the  making  of  a 
loan  by  the  provider  of  funds  than  a 
purchase  of  a  loan  in  the  secondary 
market;  and  (2)  whedier  the  RESPA  or 
FASB  standard  is  a  more  appropriate 
guideline  for  defining  a  table  funded 
transaction  as  either  the  making  or  the 
purchase  of  a  loan. 

The  agencies  received  40  letters  on 
this  issue.  Twenty  commenters  agreed 
with  the  agencies  that  a  table  funded 
transaction  is  more  like  making  a  loan, 
eight  beheved  the  transaction  is  more 
like  a  loan  purchase,  and  seven 
expressed  some  other  view.  Some 
commenters  addressed  only  whether  the 
RESPA  or  FASB  standards  provided 
more  appropriate  guidance.  Fourteen 
commenters  supported  the  RESPA 
standard  while  thirteen  supported  the 
FASB  standard. 

The  commenters  who  favored  the 
RESPA  standard  asserted  that  RESPA 
provides  a  better  model  for  determining 
the  appropriate  treatment  of  table 
funded  transactions  because  it  reflects 
the  realities  of  the  market  place  and 
focuses  on  the  structure  of  the 
transaction.  Some  commenters  also 
noted  that  it  would  be  less  confusing 
and  burdensome  for  lenders,  and  less 
likely  to  result  in  errors  by  lenders,  to 
treat  the  same  transaction  in  a 
consistent  manner  for  purposes  of  both 
RESPA  and  the  Reform  Act. 

The  commenters  who  supported  the 
FASB  standard  asserted  that  it  is  clearer 
and  more  workable.  Some  stated  that 
the  broker  or  dealer  originating  the 
transaction  is  usually  responsible  for  the 


"12  CFR  701.23. 
'<12CFR701.23(bKl)(i). 


"  See  24  CFR  3500.2.  3500.5(b)(7). 

i«  See  FASB,  Emerging  Issues  Task  Force  (ETTF) 
Abstracts,  HTF  Issue  No.  92-10.  "Loan 
Acquisitions  Involving  Table  Funding 
Arrangements."  1993  (interpreting  FASB  Statement 
of  Financial  Accounting  Standards  No.  65, 
"Accounting  for  Certain  Mortgage  Banking 
Activities")  (FASB  Statement  No.  65).  This  EITF 
table  funding  interpretation  ela)>orated  on  guidance 
that  has  been  superseded.  See  FASB,  Statement  of 
Financial  Accounting  Standards  No.  122, 
"Accounting  for  Mortgage  Servicing  Rights,"  May 
1995  (superseding  FASB  Statement  No.  65). 
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flood  hazard  determination.  If  the 
transaction  is  not  treated  as  a  loan 
purchase,  the  acquiring  regulated  lender 
would  have  to  perform  a  duplicative 
flood  hazard  determination — and  the 
duplicative  costs  would  have  to  be 
absorbed  by  the  lender  or  borrower. 

The  joint  final  rule  reflects  the 
agencies'  position  that,  for  flood  hazard 
determination  purposes,  the  substance 
of  the  table  funded  transaction  should 
control  and  that  the  typical  table  funded 
transaction  should  be  considered  a  loan 
made,  rather  than  purchased,  by  the 
entity  that  actually  supplies  the  funds. 
Regulated  lenders  who  provide  table 
funding  to  close  loans  originated  by  a 
mortgage  broker  or  mobile  home  dealer 
will  be  considered  to  be  "making"  a 
loan  for  purposes  of  the  flood  insurance 
requirements.  The  agencies  believe  that 
this  treatment  most  closely  reflects  the 
realities  of  such  transactions,  which  are 
purchases  only  in  a  technical  sense.  The 
presence  of  a  mortgage  broker  or  a 
mobile  home  dealer  in  the  transaction 
should  not  obscure  the  fact  that  the 
entity  supplying  the  funds  is  actually 
primarily  responsible  for  the  credit 
decision  and  will  bear  any  risk  inherent 
in  the  loan  upon  completion  of  the 
.  transaction. 

The  agencies  have  also  concluded  that 
it  is  appropriate  to  use  the  RESPA 
standard  to  define  when  a  table  funded 
loan  will  be  treated  as  the  making  of  a 
loan.  Under  the  current  RESPA 
regulations,  table  funding  is  defined  as 
a  settlement  at  which  a  loan  is  funded 
by  a  contemporaneous  advance  of  loan 
funds  and  an  assignment  of  the  loan  to 
the  person  advancing  the  funds.  This 
RESPA  definition  is  used  to  determine 
whether  a  transaction  will  be  treated  as 
a  loan  or  as  a  secondary  market 
transaction.  The  funding  entity  is 
responsible  for  meeting  the  disclosure 
requirements  of  RESPA  if  the 
transaction  is  a  loan;  the  funding  entity 
generally  would  have  no  responsibilities 
under  RESPA  if  the  transaction  is  a 
secondary  market  transaction.  The 
purpose  for  which  the  RESPA  standard 
was  developed  is  therefore  similar  to  the 
purpose  for  which  the  standard  would 
be  used  in  connection  with  the  flood 
insurance  regulations. 

The  FASB  standard  referenced  in  the 
proposal,  on  the  other  hand,  was 
intended  to  provide  guidance  to  lenders 
on  the  proper  accounting  treatment  for 
mortgage  servicing  rights  and  loan 
origination  costs,  and  focused  on  factors 
such  as  which  entity  is  the  first  titled 
owner  of  the  loan,  whether  the  broker  is 
independent  of  the  lender  and  sells 
loans  to  more  than  one  lender,  and 
whether  the  broker  has  been 
indemnified  by  the  lender  for  the 


market  and  credit  risks  connected  with 
the  loan.  Based  on  these  criteria,  the 
FASB  guidance  permitted  transactions 
to  be  treated  as  purchased  loans  even 
where  the  lender  had  a  significant  level 
of  involvement  in  the  underwriting 
process. 

In  order  to  ensure  that  lenders  are 
aware  of  the  treatment  of  table  funded 
transactions,  the  joint  final  rule  includes 
a  definition  of  table  funding  that  is 
identical  to  the  current  RESPA 
definition.  The  joint  final  rule  also 
states  that  a  lender  that  acquires  a  loan 
fi^m  a  mortgage  broker  or  other  entity 
through  table  funding  will  be 
considered  to  be  maldng  a  loan  for  the 
piirposes  of  the  joint  final  rule. 

The  agencies  also  note  that  treating 
table  funded  loans  as  loans  made  by  the 
funding  entity  need  not  result  in 
duplication  of  flood  hazard 
determinations  and  borrower  notices,  a 
possibility  that  concerned  several 
commenters.  The  funding  entity  may 
delegate  to  the  broker  or  dealer 
originating  the  transaction  the 
responsibility  for  fulfilling  the  flood 
insurance  requirements  or  may 
otherwise  divide  the  responsibilities 
with  the  broker  or  dealer,  as  is  currently 
done  with  respect  tc  the  RESPA 
requirements. 

Applicability  of  Federal  Flood 
Insurance  Requirements  to  Subsidiaries 

In  the  preamble  to  the  proposal,  each 
of  the  agencies  briefly  discussed  the 
applicability  of  its  flood  insurance  rules 
to  the  subsidiaries  of  the  institutions  it 
regulates.  The  CKX  noted  that  a  national 
bank's  operating  subsidiary  is  subject  to 
the  rules  applicable  to  the  operations  of 
its  parent  bank  as  provided  under  12 
CFR  5.34.  Similarly,  the  Board  noted 
that  a  state  member  bank's  operating 
subsidiary  is  subject  to  the  rules 
applicable  to  the  operations  of  its  parent 
bank,  and  the  OTS  said  that  a  savings 
association's  operating  subsidiary  is 
subject  to  the  rules  applicable  to  its 
parent  thrift.  The  FDIC  stated  that  its 
authority  to  regulate  insiued 
nonmember  banks  extends  to  activities 
that  such  institutions  may  conduct 
through  a  subsidiary.  The  FCA 
indicated  that  a  Farm  Credit  System 
service  corporation  does  not  have  the 
authority  to  extend  credit.  The  NCUA 
indicated  that  a  credit  union's 
subsidiary  organization,  called  a  credit 
union  service  organization  (CUSO),  is 
not  a  "regulated  lending  institution" 
subject  to  the  Reform  Act,  but  as  a 
practical  matter,  a  CUSO  must  adhere  to 
the  flood  insurance  requirements.  The 
agencies  also  indicated  that  the  question 
of  whether  the  Federal  flood  insurance 
statutes  apply  to  a  mortgage  banking 


subsidiary  of  a  regulated  lending 
institution  is  mooted  to  some  extent  by 
the  Reform  Act's  amendment  requiring 
Fannie  Mae  and  Freddie  Mac  to  ensure 
that  flood  insurance  requirements  are 
met  for  the  loans  they  purchase. 

The  OTS  also  noted  m  the  proposal 
that  its  current  regulations  did  not  apply 
to  service  corporations  but  that  the  OTS 
interpreted  the  Reform  Act's  new 
definition  of  "regulated  lending 
institution,"  including  the  phrase 
"similar  institution  subject  to  the 
supervision  of  a  Federal  entity  for 
lending  regulation,"  to  include 
subsidiaries  of  thrift  institutions  that  are 
service  corporations.  The  OTS  proposed 
to  apply  its  flood  insurance  regulations 
to  service  corporations  that  engage  in 
mortgage  lending.  The  OTS  believed 
that  this  position  was  consistent  with 
the  Reform  Act's  statutory  language  and 
Congressional  intent,  and  would  ensure 
uniform  and  consistent  treatment  for 
regulated  financial  institutions. 

The  FDIC  invited  comment  on  its 
proposed  interpretation  to  require 
subsidiaries  of  insured  nonmember 
banks  that  engage  in  lending  secured  by 
real  estate  to  comply  with  the  flood 
insurance  requirements. 

The  agencies  received  eight  comment 
letters  on  this  issue.  Seven  supported 
the  OTS's  and  FDIC's  positions.  One,  a 
thrift  trade  association,  opposed 
extending  flood  insurance  regulations  to 
service  corporations  because  of  the 
unfair  burden  that  would  be  placed  on 
bank  and  thrift  subsidiaries  relative  to 
mortgage  bankers.  The  agencies  received 
one  comment  letter  that  supported  the 
NCUA's  position. 

Based  on  the  commenters'  responses 
and  the  desire  for  regulatory 
consistency,  the  OTS's  portion  of  the 
joint  final  rule  applies  to  service 
corporations.  The  OTS  believes  that  the 
purpose  of  the  Federal  flood  insurance 
statutes  is  best  served  by  treating  loans 
made  by  service  corporations  in  the 
same  way  as  loans  made  elsewhere  in 
the  corporate  structure  by  the  thrift 
institution  or  its  operating  subsidiaries. 
The  FDIC's  portion  of  the  joint  final  rule 
makes  subsidiaries  of  insured 
nonmember  banks  subject  to  Federal 
flood  insurance  requirements  by 
defining  the  term  "bank"  to  include  a 
subsidiary  of  such  institutions.  The 
positions  of  the  other  agencies,  as 
reflected  in  their  statements  in  the 
preamble  to  the  proposal,  are 
unchanged. 

Exemptions 

The  proposal  retained  the  exemption 
from  the  basic  flood  insurance 
requirement  for  State-owned  property     • 
that  is  self-insured  in  a  manner 
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satisfectory  to  the  Director  of  FEMA, 
and  added  the  Reform  Act's  new 
exemption  for  loans  with  an  original 
principal  balance  of  $5,000  or  less  and 
a  repayment  term  of  one  year  or  less. 
The  agencies  received  19  comment 
letters  on  this  issue.  Fifteen  commenters 
requested  expansion  of  the  statutory 
exemption  for  loans  in  the  amount  of 
$5,000  or  lass  with  a  term  of  one  year 
or  less.  Because  the  exemption  has  been 
established  by  statute  (see  42  U.S.C 
4012a(c)(2)),  it  may  only  be  expanded 
by  a  legislative  amendment.  The  joint 
6nal  rule  therefore  adopts  the  language 
as  proposed. 

Escrow  of  I*lood  Insurance  Payments 

Definition  of  residential  improved  real 
estate.  As  r^uired  by  the  Reform  Act, 
the  proposal  stated  that  a  regulated 
lender  must  require  the  escrow  of  flood 
insiirance  ttremiums  for  loans  secured 
by  residential  improved  real  estate  if  the 
lender  requires  the  escrow  of  other 
funds  to  cover  other  charges  associated 
with  the  lo4n,  such  as  taxes,  premiums 
for  hazard  Or  fire  insurance,  or  any  other 
fees.  The  proposal  also  cautioned  that, 
depending  on  the  type  of  loan,  the 
escrow  acc0unt  for  flood  insurance 
premiums  i^ay  be  subject  to  section  10 
of  RESPA,  U  U.S.C.  2609,17  which 
generally  litnits  the  amount  that  may  be 
maintained,  in  escrow  accounts  for 
consumer  itortgage  loans,  and  requires 
notices  containing  escrow  account 
statements  for  those  accounts. 

There  arel  differences  between  the 
scope  of  thi  Reform  Act's  coverage  and 
the  scope  of  RESPA's  coverage  that  raise 
a  question  ^bout  how  the  two  laws 
should  be  applied  together.  The  Reform 
Act's  escro^  provision  applies  to  loans 
secured  by  ''residential  improved  real 
estate."  a  t^m  defined  in  the  Reform 
Act  as  impijoved  real  estate  for  which 
the  improvement  is  a  residential 
building.'^  JThis  definition  does  not 
distinguishjbetween  mortgage  loans 
secured  by  one  to  four  family  residential 
buildings  and  commercial  loans  secured 
by  residential  buildings.  Under  the 
language  o£the  proposal,  therefore,  the 
Reform  Actfs  escrow  provision  applied 
to  both  hoiie  mortgage  loans  and 
commercial  loans — including,  for 
example,  niortgages  on  apartment 
buildings  or  construction  loans  secured 
by  residential  buildings — but,  only  if  the 


■^The  regulations  of  HUD  implementing  section 
10  appear  at  24  CFR  3500.17  (1995):  see  also  60  FR 
8812  (Feb.  15.  |1995).  60  FR  24734  (May  9,  1995). 
61  FR  13232  (Mar.  26.  1996)  and  61  FR  29238  (June 
7.  1996)  (revising  §  3500.17). 

|«42  U.S.C  ♦012a(d)(4).  The  proposal  defined  the 
term  as  real  es  ate  upon  which  a  home  or  other 
residential  bul  Iding  is  located  or  to  be  located. 


lender  requires  the  escrow  of  other 
charges  for  those  loans. 

R&PA,  on  the  other  hand,  applies  to 
a  "federally  related  mortgage  loan," 
which  is  defined  as  a  loan  secured  by 
a  first  or  subordinate  lien  on  residential 
real  property  designed  principally  for 
the  occupancy  of  from  one  to  four 
families. "  FWther,  by  regulation  HUD 
has  determined  that  RESPA  does  not 
cover  construction  financing,  loans 
primarily  for  business,  commercial,  or 
agrioiltiual  purposes,  loans  secured  by 
25  acres  or  more  of  real  estate,  whether 
residential  or  commercial,  and  loans  on 
vacant  or  undeveloped  property  not 
developed  within  two  years.^o  Similarly, 
the  limits  on  amounts  escrowed  and  the 
escrow  account  statement  requirements 
prescribed  by  RESPA  section  10,  which 
is  the  only  RESPA  section  that  the 
Reform  Act  makes  applicable  to  flood 
insurance  premiums,  apply  only  to 
consumer  mortgage  loans. 

In  the  proposal,  the  agencies  resolved 
the  differences  between  the  scope  of 
coverage  of  the  two  statutes  by  appljring 
RESPA  section  10  only  to  flood 
insurance  escrow  accounts  for  loans  that 
are  already  subject  to  RESPA  generally, 
i.e.,  escrows  for  consiuner  mortgage 
loans.  The  agencies  took  the  position 
that  (1)  the  escrow  of  flood  insurance 
premiums  is  required  whenever  the 
lender  escrows  other  charges  associated 
with  the  loan,  but  (2)  the  detailed 
requirements  of  RESPA  section  10  do 
not  apply  unless  the  loan  itself  is 
subject  to  RESPA. 

The  agencies  received  20  comments 
on  the  scope  of  the  escrow  requirement. 
Five  commenters  generally  agreed  with 
the  proposal,  while  15  requested 
additional  clarification  on  specific 
matters.  Five  commenters  said  that  the 
term  residential  improved  real  estate  as 
defined  in  the  proposal  could  be 
interpreted  to  include  loans  on  multi- 
family  properties,  which  are  mortgage 
loans  secured  by  five  or  more  family 
residential  units  typically  processed  as 
commercial  loans  made  for  a  business 
purpose.  These  commenters 
recommended  that  the  agencies  limit 
the  Reform  Act's  escrow  requirement 
only  to  those  loans  that  are  subject  to 
RESPA.  Some  commenters  requested 
that  the  final  rule  distinguish  between 
mortgage  loans  secured  by  one  to  four 
family  residential  units  and  mortgage 
loans  secured  by  multi-family  units,  and 
asked  that  the  definition  be  modified  so 
that  it  applies  only  to  the  former  type 
of  mortgage  loans.  They  stated  that  if 
this  change  were  made,  lenders  would 
not  have  to  escrow  for  flood  insurance 


on  mortgage  loans  secured  by  five  or 
more  family  units,  thereby  easing  their 
administrative  burdens.  They  also 
pointed  out  that  this  would  take 
advantage  of  a  well-understood 
approach  to  distinguishing  between 
loans  on  residential  and  other  property, 
and  thereby  minimize  confusion  and 
increase  compliance. 

Industry  commenters  also  pointed  out 
that  loans  on  commercial  property  are 
processed  quite  differently  from 
consumer  loans  and  often  are  subject  to 
extensive  negotiation  of  terms.  Escrows 
on  such  loans  may  reflect  required 
property  maintenance  expenditiu^s  or 
compensating  balances  as  a  pricing  term 
rather  than  the  types  of  payments 
covered  by  escrows  on  consumer 
mortgage  loans.  On  the  other  hand, 
FEMA,  although  observing  that  the 
Reform  Act  neither  required  nor 
authorized  the  agencies  to  require 
escrows  on  commercial  properties, 
recommended  that  the  agencies  impose 
a  similar  escrow  requirement  on 
commercial  property  loans  as  well. 

The  escrow  provisions  of  the  Reform 
Act  are  designed  to  improve  compliance 
with  flood  insurance  requirements  by 
ensuring  that  homeowners  located  in 
special  flood  hazard  areas  obtain  and 
maintain  flood  insiu^nce  for  the  life  of 
the  loan.  The  Conference  Report  stated 
that  a  major  reason  for  the  lack  of 
compliance  with  the  NFIP  is  that  many 
homeowners  stop  paying  premiums  on 
their  flood  insurance  policies.^  ■ 
However,  the  Reform  Act  itself  simply 
does  not  restrict  the  flood  insurance 
escrow  requirement  to  consumer 
mortgage  loans.  The  determinative 
factor  in  the  coverage  of  the  escrow 
requirement  is  not  the  purpose  of  the 
loan,  but  the  purpose  of  the  building — 
whether  it  is  primarily  used  for 
residential  purposes. 

Section  10  of  RESPA,  the  only  RESPA 
provision  that  the  Reform  Act  makes 
applicable  to  flood  insurance  escrow 
accounts,  limits  the  amounts  that 
lenders  and  servicers  may  legally 
require  borrowers  to  deposit  in  escrow 
accounts.22  in  1994,  HIJD  amended  its 
RESPA  regulations  ^3  to  interpret  section 
10  of  RESPA  by  establishing  a 
nationwide  standard  escrow  accounting 
method  known  as  aggregate  accounting 
and  giving  lenders  and  servicers  specific 
guidance  on  the  requirements  of  section 
10.  The  final  rule  required  lenders  and 
servicers  to  use  the  aggregate  accounting 
method  for  escrow  accounts  involving 


"19  12  U.S.C  2602(1)(A). 
»See  24  CFR  3500.5(b). 


21  Conference  Report  at  198. 

"12  U.S.C  2609. 

"HUD,  Final  Rule  on  Escrow  Accounting 
Procedures.  59  FR  53890  (Oct.  26,  1994)  (adding  24 
CFR  3500.17). 
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consumer  mortgage  loans,  instead  of  the 
method  known  as  single-item  analysis 
accounting,  and  provided  a  phase-in 
period  for  existing  escrow  accoimts  to 
convert  to  the  aggregate  accounting 
method.2*  This  change  was  intended  to 
reduce  the  cost  of  home  ownership,  by 
ensuring  that  funds  would  not  be  held 
in  escrow  accounts  in  excess  of  the 
amounts  necessary  to  protect  lenders' 
interests  in  preserving  loan  collateral." 
It  appears  that  Congress  intended  to 
apply  the  same  section  10  limits  to  the 
new  flood  insurance  escrow  accounts 
required  under  the  Reform  Act.  Because 
of  the  difiierences  between  the  scope  of 
coverage  of  the  Reform  Act  and  RESPA, 
however,  the  agencies  do  not  believe 
that  the  Reform  Act  is  intended  to 
impose  the  particular  requirements  of 
section  10  on  loans  that  are  not  subject 
to  RESPA  generally,  for  example, 
commercial  loans  secured  by  residential 
buildings.  There  is  nothing  in  the 
legislative  historvof  the  Reform  Act 
suggesting  that  dongress  meant  to 
extend  the  scope  of  section  10  of  RESPA 
in  this  way  through  the  enactment  of  the 
Reform  Act,  and  absent  specific 
direction  from  Congress,  the  agencies 
did  not  believe  that  they  had  the 
authority  to  expand  RESPA's  section  10 
coverage  to  loans  that  are  not  otherwise 
subject  to  RESPA. 

In  addition,  RESPA  only  applies  to 
mobile  home  loans  if  they  are  also 
secured  by  real  estate,  whereas  the 
Reform  Act  applies  to  mobile  home 
loans  whether  or  not  secured  by  real 
estate.  RESPA  also  exempts  all  loans 
secured  by  25  acres  or  more  of  real 
estate,  whether  residential,  commercial, 
or  agricultural,  whereas  the  Reform  Act 
applies  to  all  such  loans  if  secured  by 
structures  primarily  used  for  residential 
purposes.  While  RESPA  and  the  Reform 
Act  cover  refinancings,^^  the  Reform  Act 
also  covers  increases,  extensions,  and 
renewals. 

In  the  joint  final  rule,  the  text  of  the 
agencies'  definition  of  residential 
improved  real  estate  is  the  same  as  was 
proposed.  It  primarily  covers  loans  that 
are  otherwise  subject  to  RESPA.  But, 
because  the  Reform  Act  defines 
"residential  improved  real  estate"  as 
"improved  real  estate  for  which  the 
improvement  is  a  residential  building," 
multi-family  properties  containing  five 
or  more  residential  units  are  covered 
under  the  Reform  Act's  escrow 
provisions,  as  are  single  family 
dwellings  (including  mobile  homes)  and 


"59  FR  at  53890.  The  rule  also  established 
formats  and  procedures  for  initial  and  annual 
escrow  account  statements. 

''Id.  at  53890-91. 

^  See  Conference  Report  at  197. 


two  to  four  family  dwellings.  A 
construction  loan,  loan  secured  by  25 
acres  or  more  of  real  estate,  or 
commercicd  loan  is  subject  to  the  escrow 
requirements  if  the  loan  is  seciu^d  by 
improved  real  estate  primarily  used  for 
residential  purposes  and  an  escrow 
account  is  required  in  connection  with 
the  loan  for  taxes,  insurance  premiums, 
fees,  and  other  charges.  Finally,  except 
for  escrows  on  consumer  mortgage 
loans,  the  escrow  accounts  established 
for  these  loans  need  not  comply  with 
the  requirements  of  section  10  of 
RESPA.  The  agencies  have  also  made 
minor  conforming  changes  to  the  text  of 
the  escrow  provision. 

Types  of  escrow  accounts  covered.  Six 
commenters  asked  for  clarification  of 
what  constitutes  a  "required"  escrow. 
The  commenters  were  divided  on 
whether  a  "volimtary"  escrow  accoimt 
(where  the  borrower  requests  the  lender 
to  establish  an  escrow  account)  should 
trigger  a  flood  insurance  escrow 
requirement.  The  Reform  Act  mandates 
a  flood  insurance  escrow  only  when  a 
regulated  lending  institution  requires  an 
escrow  account  for  taxes,  insurance, 
fees,  or  other  charges.  Although 
exclusion  of  voluntary  escrows  could 
lead  to  the  possibility  of  evasion  and 
difficulties  in  examining  for 
compliance,  the  agencies  do  not  believe 
that  the  Reform  Act  mandates  escrow  of 
flood  insurance  premiums  in 
connection  with  escrow  accounts 
specifically  requested  by  the  borrower. 
However,  where  a  lender  is-escrowing 
for  hazard  insurance  premiums  or  taxes 
without  also  escrowing  for  flood 
insurance  premiums,  the  lender  will 
have  the  burden  of  demonstrating  that 
the  escrow  arrangement  is  truly 
voluntary. 

In  determining  whether  an  escrow 
accoimt  arrangement  is  voluntary,  the 
agencies  believe  it  is  appropriate  to  look 
to  the  loan  policies  of  the  regulated 
lender  and  the  contractual  agreement 
underlying  the  loan.  If  the  loan 
documentation  permits  the  lender  to 
require  an  escrow  account,  and  the 
lender's  loan  policies  normally  would 
require  an  escrow  account  for  a  loan 
with  particular  characteristics,  an 
escrow  account  in  connection  with  such 
a  lotui  generally  would  not  be 
considered  to  be  voluntary.  An  escrow 
arrangement  generally  would  be  viewed 
as  volimtary,  however,  if  the  policies  of 
the  lender  do  not  require  the 
establishment  of  an  escrow  account  in 
connection  with  the  particular  ty|>e  of 
loan,  even  though  the  loan 
documentation  may  permit  a  lender  to 
require  the  establishment  of  an  escrow 
account. 


Additionally  not  all  accounts 
established  in  connection  with  a  loan 
secured  by  residential  improved  real 
estate  are  considered  to  be  escrow 
accounts  that  would  trigger  the 
requirement  for  the  escrow  of  flood 
insurance  premiums.  For  example, 
accounts  estabfished  in  connection  with 
commercial  loans  for  such  items  as 
interest  or  maintenance  reserves  or 
compensating  balances  are  not 
considered  to  be  escrow  accounts  for  the 
purposes  of  this  provision.  As  a  general 
matter,  accounts  established  in 
connection  with  the  underlying 
agreement  between  the  buyer  and  seller 
or  that  relate  to  the  commercial  venture 
itself,  rather  than  to  the  protection  of  the 
property,  would  not  be  considered  to. 
trigger  the  escrow  requirements  for 
flood  insurance  premiums. 

Several  commenters  asked  if  the 
requirement  to  escrow  flood  insurance 
premiums  would  be  triggered  only  if 
other  escrows  were  required  on  the 
particular  loan  in  question,  rather  than 
if  the  institution  generally  required 
escrows  on  other  loans  of  similar  type. 
The  agencies  agree  that  the  final  rule 
should  be  applied  on  a  loan-by-loan 
basis  within  similar  types  of  loans. 

Several  commenters  asked  whether 
voluntary  payments  for  credit  life 
insurance  would  trigger  a  flood 
insurance  escrow.  The  agencies  note,  as 
did  some  of  these  commenters,  that 
HUD  takes  the  position  that  voluntary 
payments  for  credit  life  insurance  do 
not  constitute  escrows  for  purposes  of 
RESPA,^''  and,  accordingly.  beUeve  that 
payments  under  credit  life  insiuance 
and  similar  types  of  contracts  should 
not  trigger  the  escrow  of  flood  insurance 
premiiuns.  Escrows  for  hazard 
insurance  such  as  fire,  storm,  wind,  or 
earthquake  are  the  types  of  insurance 
that  trigger  the  requirement  to  escrow 
flood  insurance  premiums  if  such 
insurance  is  required  on  the  loan. 

Various  commenters  opposed  flood 
insurance  escrows  in  general  or  thought 
that  insurance  companies  or 
municipalities  would  be  the  logical 
entities  to  enforce  the  purchase  and 
maintenance  of  flood  insurance. 
However,  the  agencies  note  that  the 
requirement  is  mandated  by  the  Reform 
Act.  Other  commenters  pointed  out  that 
their  institutions  lack  the  capability  for 
escrows,  either  in  general  or  with 
respect  to  mobile  homes.  Both  the 
statute  and  this  joint  final  rule  sp>ecify 
that  escrow  of  flood  hazard  insurance 
payments  is  required  only  when  other 
payments  also  are  escrowed. 


2^  See  60  FR  24733  (May  9. 1995)  (revising  24  CFR 
3500.17). 
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Forced  Placement 

The  proposal  set  forth  the 
requirement  imposed  by  the  Reform  Act 
on  a  regulated  lender  or  a  servicer  acting 
on  its  behalC  to  purchase  or  "force 
place"  flootj  insurance  for  the  borrower 
if  the  lendeii  or  the  servicer  determines 
that  adequate  coverage  is  lacking.  The 
agencies  received  31  comments  on  this 
issue.  [ 

Four  commenters  asked  if  a  loan 
could  be  made  without  flood  insurance 
in  place  provided  the  lender  gave  notice 
to  the  borroiver  at  closing  that  flood 
insurance  n^st  be  obtained  by  the 
borrower  within  45  days  from  the  date 
of  closing  and  that  the  lender  would 
force  place  ijisiu-ance  if  the  borrower 
had  not  con^pliedby  the  end  of  that 
period.  Section  102(e)(2)  of  the  1973 
Act,  as  amended.  42  U.S.C.  4012a(e)(2). 
provides  for  forced  placement  of  flood 
insurance  4$  days  after  the  borrower  is 
notified  of  diaficient  flood  insurance 
coverage.  The  agencies  do  not  interpret 
this  provisiqn  of  the  Reform  Act  as 
granting  a  borrower  45  days  from  loan 
closing  to  allonge  for  flood  insurance  on 
the  security  property. 

The  agencies  believe  that  the  addition 
of  the  forced  placement  authority  does 
not  lessen  tlie  need  for  flood  insurance 
to  be  in  plaoe  at  the  time  a  loan  is  made. 
Section  102le)  of  the  1973  Act  provides 
that  the  agencies  must  require  a 
regulated  letiding  institution  not  to 
make,  increase,  extend,  or  renew  any 
loan  secured  by  improved  real  property 
located  in  a  SFHA  unless  the  security 
property  is  Covered  by  the  minimum 
amount  of  flood  insurance  required  by 
the  statute.  The  agencies  interpret  this 
provision  tol  mean  that  the  flood 
insurance  raguiations  must  require  that 
such  insurance  be  in  place  at  the  time 
a  lender  makes  a  loan  that  is  secured  by 
improved  real  property  located  in  a 
SFHA.  I 

The  agenoies  believe  that  the  forced 
placement  provision  of  the  Reform  Act 
is  designed  to  complement  the  other 
statutory  tripwires  for  ensuring  that 
security  property  located  in  a  SFHA  is 
adequately  Covered  by  flood  insurance. 
As  a  practical  matter,  forced  placement 
should  not  be  necessary  at  the  time  of 
making,  increasing,  extending,  or 
renewing  a  loan,  when  the  lender  is 
obligated  topequire  that  flood  insurance 
be  in  place.  Rather,  forced  placement 
authority  is  Idesigned  to  be  used  if.  over 
the  term  of  the  loan,  the  lender  or  its 
servicer  determines  that  flood  insiuance 
coverage  on  the  security  property  is 
deficient  under  section  102(e)  of  the 
1973  Act.     I 

To  furthe^  emphasis  this  point,  the 
agencies  ar^  removing  the  phrase  "at  the 


time  of  origination  or"  from  the  final 
version  of  the  forced  placement 
regulation.  The  agencies  realize  that  this 
phrase  tracks  the  statutory  language  set 
forth  in  section  102(e)(1)  of  the  1973 
Act.  The  agencies  believe,  however,  that 
the  removal  of  this  phrase  will  not 
substantively  alter  the  requirements  of 
the  rule  since  this  joint  final  rule  still 
provides,  in  accordance  with  the  statute, 
that  a  lender  or  servicer  acting  on  its 
behalf  is  under  a  duty  during  the  term 
of  a  designated  loan  to  force  place 
insurance  if  the  lender  or  servicer  acting 
on  the  lender's  behalf  determines  that 
the  security  property  is  not  adequately 
insured.  The  removal  of  this  phrase 
clarifies  (1)  that  flood  insurance 
coverage  must  be  in  effect  at  the  time  of 
closing  of  a  designated  loan,  and  (2)  the 
duties  of  a  lender  or  its  servicer  with 
respect  to  forced  placement  of  flood 
insurance. 

One  commenter  requested 
clarification  as  to  the  precise  amount  of 
flood  insiuance  a  lender  or  servicer 
acting  on  its  behalf  is  required  to  force 
place.  Section  102(b)(1)  of  the  1973  Act. 
as  amended.  42  U.S.C.  4012a(b)(l), 
states  that  seciuity  property  located  in 
a  SFHA  must  be  covered  for  the  term  of 
the  loan  by  flood  insurance  in  an 
amount  at  least  equal  to  the  outstanding 
principal  balance  of  thfe  loan  or  the 
maximum  limit  of  coverage  available 
imder  Federal  flood  insurance  statutes, 
.whichever  is  less.  A  regulated  lender 
must  therefore  Initiate  procedures  to 
force  place  flood  insurance  whenever 
the  amount  of  coverage  in  place  is  not 
equal  to  the  lesser  of  the  outstanding 
principal  balance  of  the  loan  or  the 
maximum  stipulated  by  statute  for  the 
particular  category  of  property  securing 
the  loan.  The  amount  that  must  be  force 
placed  is  equal  to  the  difference 
between  the  present  amount  of  coverage 
and  the  lesser  of  the  outstanding 
principal  balance  or  the  maximum 
coverage  limit. 

One  commenter  suggested  that  forced 
placement  should  be  at  the  lender's 
discretion  while  another  commented 
that  the  final  rule  should  state  that 
lenders  have  both  the  legal  authority 
and  obligation  to  force  place  flood 
insurance.  The  agencies  wish  to  make  it 
plain  that  under  section  102(e)  of  the 
1973  Act  lenders  are  both  authorized  - 
and  obligated  to  force  place  flood 
insurance  if  necessary.  The  joint  final 
rule  therefore  provides  that  a  lender,  or 
servicer  acting  on  the  lender's  behalf, 
upon  discovering  that  security  property 
is  not  covered  by  an  adequate  amount 
of  flood  insurance,  must,  after  providing 
notice  and  an  opportunity  for  the 
borrower  to  obtain  the  necessary 
amount  of  flood  insurance,  purchase 


flood  insurance  in  the  appropriate 
amount  on  the  borrower's  behalf. 

Portfolio  Review 

The  preamble  to  the  proposal 
indicated  that  neither  the  Reform  Act 
nor  the  proposed  rule  required  a 
regulated  lending  institution  or  servicer 
acting  on  the  lender's  behalf  to  conduct 
a  review  of  all  loans  in  portfoUo  as  of 
September  23, 1994,  that  is,  a  retroactive 
portfolio  review.  The  Reform  Act  does 
not  revise  the  list  of  events  that  trigger 
a  determination  (the  making,  increasing, 
renewing,  or  extension  of  a  loan, 
sometimes  referred  to  as  the  statutory 
tripwires).  The  proposal  also  indicated 
that  a  requirement  for  retroactive 
portfolio  review  would  impose  a  costly 
and  unnecessary  burden  on  regulated 
lending  institutions. 

Similarly,  the  agencies  did  not 
propose  to  require  a  regulated  lending 
institution  or  servicer  acting  on  its 
behalf  to  conduct  portfolio  reviews  on  a 
prospective  basis.  The  preamble  noted 
that  the  1968  and  1973  Acts,  as 
amended  by  the  Reform  Act,  do  not 
prescribe  portfolio  review  as  the  means 
that  a  lender  or  servicer  acting  on  its 
behalf  must  use  to  determine  whether 
security  property  is  adequately  covered 
by  flood  insurance.  The  flood  statutes 
do  not  require  that  determinations  be 
made  at  any  particular  time,  other  than 
in  connection  with  making,  increasing, 
extending,  or  renewing  a  loan. 
Nonetheless,  the  preamble  indicated 
that  a  regulated  lending  institution  and 
servicer  acting  on  its  behalf  should 
develop  policies  and  procedures  to 
ensure  that,  when  a  determination  has 
been  made  that  property  securing  a  loan 
is  located  in  a  SFHA,  they  satisfy  the 
requirements  of  the  Reform  Act's  forced 
placement  provision. 

The  proposal  also  noted  that  it  might 
be  appropriate  as  a  matter  of  safety  and 
soundness  for  the  agencies  to  ensure 
that  institutions  that  are  significantly 
exposed  to  the  risks  for  which  flood 
insurance  is  designed  to  compensate 
determine  the  adequacy  of  flood 
insiu-ance  coverage  by  (1)  periodic 
reviews,  or  (2)  reviews  triggered  by 
remapping  of  areas  represented  in  a 
regulated  lending  institution's  loan 
portfolio. 

The  agencies  invited  comment  on  the 
advisability  of  issuing  guidance  in  this 
area  and  on  how  the  guidance  should 
differentiate  among  regulated  lending 
institutions  based  on  their  levels  of 
exposure  to  flood  risk.  In  particular,  the 
agencies  invited  comment  on  the 
methods  that  regulated  lending 
institutions  already  use  or  are 
considering  for  determining  the 
adequacy  of  flood  insurance  coverage; 
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the  cost  (or  other  burden)  associated 
with  portfolio  reviews;  and  on  whether 
the  additional  loans  for  which  flood 
insurance  would  be  required  as  a  result 
of  portfolio  reviews  would  be  significant 
in  relation  to  a  regulated  lending 
institution's  or  its  servicer's  poitFoho. 
The  agencies  received  76  comment 
letters  on  this  issue,  the  most  letters 
received  on  one  topic.  Forty-four 
commenters  agreed  with  the  agencies' 
view  that  the  Reform  Act  does  not 
require  retroactive  or  prospective 
portfoho  review.  The  same  number 
agreed  with  the  agencies'  view  that  the 
final  rule  should  not  impose  a 
requirement  for  retroactive  or 
prospective  portfolio  reviews.  Eleven 
commenters  urged  the  agencies  not  to 
issue  additional  guidance  as  a  safety 
and  soundness  matter  for  institutions 
that  are  significantly  exposed  to  the 
risks  for  which  flood  insurance  is 
designed  to  compensate.  However, 
fourteen  commenters  recommended  that 
the  agencies  issue  informal  guidance 
addressing,  for  example,  when  an 
institution  is  "significantly  exposed." 
Twenty  commenters  stated  mat  the 
decision  whether  to  engage  in  portfoUo 
review  should  be  left  to  the  lender.  Six 
recommended  that  the  decision' should 
be  determined  as  a  result  of 
examinations,  and  not  dictated  in 
advance  by  regulations  or  agency 
guidance.  Some  of  these  commenters 
stated  that  the  agencies  should  impose 
a  portfolio  review  burden  only  on  those 
individual  institutions  found  in 
examinations  to  have  inadequate 
systems  in  place.  Others  recommended 
that  safety  and  soundness  issues  with 
respect  to  the  adequacy  of  flood 
insurance  should  be  handled  on  a  case- 
by-case  basis  through  the  examination 
process. 

An  issue  that  generated  significant 
comment  is  whether  the  Reform  Act's 
forced  placement  provision  impUcitly 
imposes  on  lenders  an  affirmative 
obligation  to  monitor  loans  for  FEMA 
map  changes  for  the  life  of  the  loan.  Ten 
commenters  requested  the  agencies  to 
address  this  uncertainty  in  the  final 
rule. 

Nine  commenters  questioned  whether 
the  agencies'  position  on  portfolio 
review  is  consistent  with  the  forced 
placement  language  of  the  Reform  Act. 
These  commenters  stated  that  the  forced 
placement  provision  appears  to  require 
some  action  on  the  lender's  part  in 
response  to  remappings,  as  a  lender  will 
not  know  whether  to  force  place  flood 
insurance  unless  it  is  apprised  of 
changes  in  the  flood  zone  status  of  the 
property.  These  commenters  indicated 
that  the  preamble's  statement  that 
prospective  portfolio  review  is  not 


required  impUes  that  a  lender  is  not 
required  to  monitor  for  map  changes 
subsequent  to  origination.  Another 
commenter  also  pointed  out  that  in 
order  to  comply  with  the  forced 
placement  provision,  a  lender  may  be 
obliged  to  conduct  a  retroactive 
portfolio  review  to  determine  whether  it 
is  required  to  force  place  insurance  on 
any  loans  in  its  portfolio. 

Fourteen  commenters,  however, 
stated  that  prospective  monitoring  is  not 
required  because  the  Reform  Act  did  not 
group  map  changes  with  the  statutory 
tripwires  hsted  in  the  basic  purchase 
provision  of  the  Reform  Act.  hi  their 
view,  a  lender  does  not  have  a  duty  to 
track  for  map  changes.  Seven 
commenters  recommended  that  the  final 
rule  expUdtly  state  that  there  is  no  duty 
to  track  for  map  changes  or  that  ongoing 
monitoring  is  not  required.  Others 
pointed  out  that  a  requirement  to  make 
flood  determinations  upon  remapping 
alone,  without  an  intervening  tripwire 
event,  would  impose  costly  and 
uimecessary  burdens  on  lenders. 

One  commenter  urged  that  the  final 
rule  provide  that  the  lender's  flood 
determination  obligation  after  loan 
origination  is  limited  only  to  the 
tripwire  events,  unless  the  lender,  for  its 
own  portfolio  risk  management  reasons, 
wishes  to  adopt  a  different  approach. 
Fourteen  commenters  suggested  that  life 
of  loan  monitoring  is  one  less  expensive 
method  lenders  could  use,  pointing  out 
that  the  cost  for  ongoing  tracking  of 
loans  for  flood  map  changes  would  be 
lower  than  the  cost  of  performing 
periodic  reviews  or  entire  portfolio    - 
reviews  triggered  by  remappings.  Five 
commenters  stated  that  the  additional 
loans  for  which  flood  insurance  would 
be  required  as  a  result  of  portfolio 
reviews  would  be  insignificant  in 
relation  to  the  lender's  or  its  servicer's 
portfolio. 

The  agencies  reiterate  their  view  that 
the  Reform  Act  does  not  require  lenders 
to  engage  in  retroactive  or  prospective 
portfolio  reviews  or  any  other  specific 
method  for  carrying  out  their 
responsibilities  under  the  Federal  flood   , 
insurance  statutes.  The  Reform  Act 
clearly  requires  lenders  to  check  the 
status  of  security  property  for  loans 
when  triggered  by  the  statutory 
tripwires.  The  Reform  Act  did  not  add 
remappings  to  the  list  of  statutory 
tripwires.  The  Reform  Act  does  not 
require  lenders  to  monitor  for  map 
changes,  and  the  agencies  will  not 
impose  such  a  requirement  by 
regulation.  The  joint  final  rule  does  not 
require  that  determinations  be  made  at 
any  time  other  than  when  a  loan  is 
made,  increased,  extended,  or  renewed. 
If,  however,  at  any  time  during  the  Ufe 


of  the  loan,  the  lender,  or  servicer  acting 
on  the  lender's  behalf,  determines  that 
required  flood  insurance  is  lacking,  the 
Reform  Act  requires  the  lender,  or 
servicer  acting  on  the  lender's  behalf,  to 
initiate  forced  placement  procedures.  A 
lender,  or  servicer  acting  on  the  lender's 
behalf,  continues  to  be  responsible  for 
ensuring  that  where  flood  insurance  was 
required  at  origination,  the  borrower 
renews  the  flood  insurance  policy  and 
continues  to  renew  it  for  as  long  as  flood 
insurance  is  required  for  the  security 
property.  If  a  borrower  allows  a  policy 
to  lapse  when  insiuvnce  is  required,  the 
lender,  or  servicer  acting  on  its  behalf, 
is  required  to  commence  forced 
placement  procedures.^^ 

The  preamble  to  the  proposal  stated 
that  depending  on  the  location  and 
activities  of  a  lender,  adequate  flood 
insurance  coverage  may  be  important 
from  a  safety  and  soimdness  perspective 
as  a  component  of  prudent  imderwriting 
and  as  a  means  of  protecting  the 
lender's  ongoing  interest  in  its 
collateral.  "Ilie  agencies  believe  that 
each  lender  is  in  the  best  position  to 
tailor  its  flood  insurance  policies  and 
procedures  to  suit  its  business.  Lenders 
should  evaluate  and,  when  necessary, 
modify  their  flood  insurance  programs 
to  comport  with  both  the  requirements 
of  Federal  flood  insiu^nce  statutes  and 
regulations  and  principles  of  safe  and 
sound  banking.  The  agencies  believe 
that  more  experience  should  be  gained 
before  a  decision  is  made  that  further 
guidance  is  necessary  for  institutions  in 
areas  that  have  significant  exposure  to 
flood  hazards.  The  agencies  caution, 
however,  thqt  an  institution  with  a 
lending  area  that  includes  communities 
that  are  subject  to  significant  flood 
hazards,  but  that  do  not  participate  in 
the  NFIP,  presents  special  problems  that 
may  not  be  adequately  addressed  by  the 
procedures  generally  used  to  limit  flood 
risks,  such  as  monitoring  of  remappings 
and  other  procedures. 

Penalties 

The  proposal  noted  that  the  penalty 
provisions  of  the  Reform  Act  are  self- 
executing  and  do  not  require  the 
agencies  to  develop  regulations  to 
implement  them.  "Thus,  the  agencies  did 
not  propose  regulations  on  the  penalty 
provisions.  The  agencies  received  six 
comment  letters  on  this  issue.  Two 
recommended  that  the  final  rule  set  out 
the  statutory  provisions  contained  in 


"The  insurance  provider  routinely  notifies  the 
lender,  or  servicer  acting  on  behalf  of  the  lender, 
along  with  the  borrower  when  the  insurance 
contract  is  due  for  renewal.  The  insurance  provider 
also  routinely  notifies  the  lender  or  its  servicer  as 
well  as  the  borrower  if  the  insurance  provider  has 
not  received  the  policy  renenral. 
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•ection  102(f)  and  (g)  of  the  1973  Act. 
as  amended  by  the  Reform  Act,  42 
U.S.C.  40l2a(f)  and  (g).  Two  others 
requested  that  the  final  rule  provide 
guidance  on  how  the  agencies  intend  to 
implement  the  broad  enforcement 
authority  given  to  them  to  take  remedial 
action  under  secUon  102(g)  of  the  1973 
Act.  One  asked  the  agencies  to  provide 
guidance  on  bow  the  phrase  "pattern  or 
practice"  of  noncompliance  will  be 
construed,  expressing  the  concern  that 
interpretatioos  should  be  uniform  and 
not  left  completely  to  the  discretion  of 
faidividual  examiners.  The  agencies 
have  determined  not  to  repeat  the 
provisions  of  the  statute  in  the  joint 
final  rule. 

One  commenter  suggested  that  the 
final  rule  refer  to  the  procedural  rules 
that  apply  to  such  enforcement  actions. 
The  uniform  rules  of  practice  and   ^ 
procedure  fof  agency  administrative 
enforcement  actions  developed  by  the 
OCC.  Board.  FDIC.  OTS.  and  NCUA 
(Uniform  Rulps)  apply  to  such  actions. 
Those  rules  were  amended  recently  to 
apply  the  Uniform  Rules  to  the  civil 
money  penalty  provisions  and  the 
remedial  actions  described  in  section 
102(f)  and  (g)  of  the  1973  AcL»« 

Determinatioh  Fees 

General.  The  proposed  rule  included 
a  provision  tDat  set  forth  the 
authorization  conferred  by  the  Reform 
Act  on  a  lender,  or  servicer  acting  on  the 
lender's  behalf,  to  charge  a  reasonable 
fee  for  the  costs  of  making  a  flood 
hazard  deteniiination  imder  specified 
circimistanceig:  if  the  borrower  initiates 
the  transaction  (making,  increasing, 
extending,  or  renewing  a  loan)  that 
triggers  a  flood  hazard  determination;  if 
the  determination  reflects  FEMA's 
revision  of  fl6od  maps;  or  if  the 
determination  results  in  the  purchase  of 
flood  insuranjce  by  the  lender,  or 
servicer  acting  on  behalf  of  the  lender, 
under  the  forced  placement  provision. 

The  agencies  received  43  comment 
letters  on  this  issue.  Fifteen  commenters 
requested  that  the  final  rule  clarify  that 
the  authority  to  charge  a  reasonable  fee 
for  the  costs  0f  making  a  flood  hazard 
determinatio(i  covers  a  "life-of-loan" 
charge  to  the  {borrower  that  would  pay 
for  monitorii^  of  the  flood  hazard  status 
of  the  security  property  for  the  term  of 
the  loan.  The  agencies  believe  that  the 
statutory  authority  to  charge  a  borrower 
a  reasonable  fee  for  a  flood  hazard 
determinatiofi  does  extend  to  a  fee  for 
life-of-loan  nionitoring  by  either  the 


^^  See  61  FR  2^  1  (June  4.  1996J  and  61  FR 
20330-20356  (M^y  6.  1996).  The  FCA  expecU  to 
make  similar  amendments  to  its  rules  of  practice. 
Seel2CI-'Rpart^2. 


lender,  or  servicer  acting  on  behalf  of 
the  lender,  or  by  a  third  party,  such  as 
a  flood  hazard  determination  company. 

While  the  Reform  Act  specifies  the 
drcimistances  that  may  give  rise  to  the 
charging  of  a  determination  fee,  the  Act 
does  not  expressly  provide  what  may  be 
included  in  the  determination  fee  nor 
does  the  joint  final  rule  adopt  a  rigid 
definition.  However,  the  agencies  agree 
that  a  determination  flee  may  include, 
among  other  things,  reasonable  fees  for 
the  costs  of  an  initial  flood  hazard 
determination,  as  well  as  reasonable 
fees  for  a  lender,  servicer,  or  third  party 
to  monitor  the  flood  hazard  status  of  a 
security  property  diuing  the  life  of  a 
loan  for  purposes  of  making 
determinations  on  an  ongoing  basis. 
Consequently,  the  joint  &ial  rule  has 
been  clarified  to  provide  that  a 
determination  fee  may  include,  but  is 
not  limited  to,  a  life-of-loan  monitoring 
fiee.  Because  the  authority  to  charge  a 
lifis-of-loan  monitoring  fee  is  based  on 
the  authority  to  charge  a  determination 
fee,  the  monitoring  fee  may  be  charged 
only  if  one  of  the  specified  events  in  the 
statute  occurs. 

A  commenter  asked  whether  the 
authority  to  charge  a  reasonable 
determination  fee  extended  to  a 
situation  where  there  has  been  a 
remapping,  but  the  security  property 
was  found  not  to  be  in  a  SFHA.  Section 
102(h)  of  the  1973  Act,  42  U.S.C. 
4012a(h),  does  not  distinguish  between 
positive  and  negative  flood  hazard 
determinations  in  its  authorization  to 
charge  a  reasonable  fee  for  that  service 
in  the  event  of  a  remapping. 
Consequently,  the  agencies  believe  that 
a  lender,  or  servicer  acting  on  the 
lender's  behalf,  may  charge  a  fee  in 
either  situation. 

One  commenter  inquired  whether 
authority  to  charge  determination  fees 
extended  only  to  determinations  by 
third  parties.  Section  102(h)  of  the  1973 
Act  does  not  distinguish  between 
determinations  done  in-house  by  a 
lender  or  servicer  acting  on  its  behalf 
and  those  performed  by  another  entity. 
The  agencies  believe  that  a  lender,  or 
servicer  acting  on  its  behalf,  may  charge 
a  determination  fee  if  either  of  the 
entities  performs  this  service  itself  or  if 
the  lender  or  its  servicer  arranges  to 
have  a  third  party  perform  the 
determination. 

One  commenter  requested  that  the 
final  rule  provide  that  a  lender  may 
include  out  of  pocket  costs,  internal 
costs,  and  profit  as  part  of  a  reasonable 
flood  hazard  determination  fee.  Another 
suggested  that  a  reasonable  fee  should 
cover  the  costs  of  notification,  obtaining 
flood  insurance,  and  adding  flood 
insurance  premiums  to  the  loan  balance. 


The  agencies  decline,  however,  to  list 
all  of  the  components  of  a  reasonable 
flood  hazard  determination  fee  (which 
may  include  a  lifa-oMoan  monitoring 
fee)  in  the  joint  final  rule  because  that 
determination  may  vary  depending 
upon  circumstances  and  is  best 
determined  on  a  case-by-case  basis  by 
the  regulated  lending  institution. 

Truth  in  Lending  Act  Issues.  Seven 
commenters  raised  issues  concerning 
the  interaction  between  the  rules 
concerning  flood  insurance  and  rules 
under  the  Truth  in  Lending  Act,  15 
U.S.C.  1601  et  seq..  particularly  with 
respect  to  the  treatment  of 
determination  fees  charged  at 
consiunmation  that  include  life-of-loan 
coverage  and  fees  charged  subsequent  to 
closing. 

Some  commenters  argufd  that 
Regulation  Z  ^  should  noj^hequire  the 
portion  of  a  life-of-loan  monitoring  fee 
that  is  not  related  to  the  initial 
determination  to  be  included  as  part  of 
the  finance  charge.  One  commenter 
stated  that,  in  its  experience,  the 
addition  of  a  portion  of  the  life-of-loan 
monitoring  fee  to  the  finance  charge  did 
not  have  a  significant  impact  on  the 
finance  qharge  disclosed,  although  the 
costs  involved  in  breaking  down  charges 
for  the  purposes  of  Regulation  Z  impose 
a  burden  on  lenders. 

The  official  staff  commentary  to 
Regulation  Z  (12  CFR  part  226 
(Supplement  I))  explains  the  proper 
treatment  of  life-of-loan  fees.  The 
commentary  states  that  fees  for  services 
that  will  be  performed  periodically 
during  the  loan  term,  including  fees  for 
determinations  as  to  whether  security 
property  is  in  a  SFHA,  may  not  be 
excluded  fit)m  the  finance  charge, 
regardless  of  <when  the  fee  is  charged. 
The  commentary  further  indicates  that 
any  portion  of  a  fee  that  does  not  relate 
to  the  initial  decision  to  grant  credit 
must  be  included  in  the  finance 
charge.  31  If  creditors  are  imcertain  about 
what  portion  of  a  fee  is  related  to  the 
initial  decision  to  grant  credit,  the  entire 
fee  may  be  treated  as  a  finance  charge. 
Further  consideration  of  this  issue 
would  be  beyond  the  scope  of  this 
rulemaking. 

Several  commenters  indicated  that 
determination  fees  assessed  after 
consummation,  such  as  fees  for  a  new 
determination  following  a  remapping, 
should  not  be  included  as  part  of  the 
finance  charge  disclosures  under 
Regulation  Z.  These  commenters  argued 


»>The  Board's  RegulaUon  Z.  12  CFR  part  226. 
implements  the  Truth  in  Lending  Act. 

"  See  12  CFR  part  226,  Supplement  I— Official 
Staff  Interpretations.  12  CFR  §  22S.4,  comment 
4(c)(7)-3  (1996). 
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that  whether  or  not  a  new  determination 
will  be  necessary  and  a  fee  imposed 
during  the  loan  term  is  unknown  at  the 
time  disclosiu«  is  provided.  Regulation 
Z  and  the  commentary  state  that, 
generally,  if  a  disclosure  provided  at  or 
before  consummation  becomes 
inacciurate  because  of  a  subsequent 
event,  the  inaccuracy  does  not  result  in 
a  violation.  Accordingly,  no  additional 
clarification  is  needed. 

Notice  Requirements 

Borrower.  The  proposed  rule  closely 
tracked  the  specific  notice  requirements 
of  section  1364  of  the  1968  Act,  as 
amended  by  the  Reform  Act,  42  U.S.C. 
4104a.  Moreover,  Uke  the  statute,  the 
proposal  contained  a  provision 
authorizing  regulated  lending 
institutions  to  use  an  alternate  form  of 
notice  in  certain  situations.  The 
alternate  notice  provision  allows  the 
lender  to  rely  on  assurances  from  a 
seller  or  lessor  that  the  seller  or  lessor 
has  provided  the  requisite  notice  to  the 
purdiaser  or  lessee  of  the  property  who 
is  the  iiltimate  recipient,  or  borrower,  of 
the  lender's  funds.  The  need  for  this 
alternate  form  of  notice  would  arise,  for 
example,  in  a  situation  where  the  lender 
is  providing  financing  through  a 
developer  for  the  purchase  of 
condominium  imits  by  multiple 
borrowers.  The  lender  may  not  deal 
directly  with  the  individual 
condominium  unit  purchaser  and,  in 
such  a  case,  need  not  provide  notice  to 
each  purchaser  but  may  instead  rely  on 
the  developer/seller's  assurances  that 
the  developer/seller  has  given  the 
necessary  notice.  The  same  may  be  true 
for  a  cooperative  conversion,  in  which 
case  the  sponsor  of  the  conversion  may 
be  providing  the  required  notice  to  the 
purchasers  of  the  cooperative  shares.  A 
purchaser  of  shares  in  a  cooperative 
may  be  considered  to  be  a  "lessee" 
rather  than  a  purchaser  with  respect  to 
the  underlying  real  property.  For  the 
reasons  explained  later,  the  agencies  are 
adopting  the  notice  requirements 
provision  essentially  as  it  was  proposed 
with  minor  revisions  to  clarify  the  text. 

Twenty-two  commenters  expressed 
broad  support  for  the  continued  use  of 
the  term  "borrower"  in  the  notice 
requirement  rather  than  the  phrase 
"purchaser  or  lessee"  used  in  the 
statute.  The  joint  final  rule  retains  the 
term  "borrower,"  except  that  the 
alternate  notice  provision  has  been 
revised  to  clarify  that  the  recipient  of 
the  notice  to  the  borrower  in  cases 
where  the  alternate  method  applies  will 
be  the  purchaser  or  lessee  of  the 
property. 

Twenty  commenters,  citing 
increasingly  compressed  time  frames  for 


loan  approval  and  closing  in  certain 
circumstances,  requested  specific 
guidance  on  what  is  meant  by  the 
"reasonable  time"  standard  for  notice 
dehvery  established  by  section  1364  of 
the  1968  Act,  and  followed  by  the 
agencies  in  the  proposed  rule.  Other 
commenters  noted  that  the  "Use  of 
Prescribed  Form  of  Notice"  provision  of 
the  proposed  rule  appeared  to  estabUsh 
a  conflicting  standard  of  reasonable 
time — ten  days — for  notice  purposes. 
These  commenters  asked  which 
standard  controlled.  The  agencies 
believe  that  the  statutory  standard  of 
providing  v^nritten  notification  of  special 
flood  hazards  within  a  reasonable 
period  before  completion  of  the 
transaction  offers  regulated  lending 
institutions  sufficient  flexibility  to  meet 
the  statutory  goal  of  providing  adequate 
notice  to  borrowers  and  servicers,  while 
accommodating  the  need  in  appropriate 
circumstances  for  an  abbreviated  notice 
period. 

What  constitutes  "reasonable"  notice 
will  necessarily  vary  according  to  the 
circumstances  of  particular  transactions. 
Regulated  lending  institutions  should 
bear  in  mind,  however,  that  a  borrower 
should  receive  notice  timely  enough  to 
ensure  that  (1)  The  borrower  has  the 
opportunity  to  become  aware  of  the 
borrower's  responsibilities  under  the 
NFIP;  and  (2)  where  applicable,  the 
borrower  can  purchase  flood  insurance 
before  completion  of  the  loan 
transaction.  In  light  of  these 
considerations,  the  joint  final  rule  does 
not  establish  a  fixed  time  period  during 
which  a  lender  provides  notice  to  the 
borrower.  To  avoid  any  confusion 
regarding  application  of  the 
"reasonableness"  standard  to  notice 
delivery,  the  proposed  rule  authorizing 
use  of  the  sample  form  of  notice 
provided  in  appendix  A  of  the  rule  has 
been  revised  to  provide  that  delivery  of 
notice  based  on  the  sample  form  of 
notice  musWake  place  within  a 
reasonable  time  before  the  completion 
of  the  transaction.  The  agencies 
generally  continue  to  regard  ten  days  as 
a  "reasonable"  time  interval. 

Two  commenters  also  raised 
questions  regarding  the  alternate     - 
method  of  notice  provision  in  the 
proposed  rule.  One  commenter 
questioned  whether  the  seller  or  lessor 
of  the  property — as  opposed  to  the 
lender — is  supposed  to  make  the 
determination  regarding  the  flood  status 
of  a  security  property  pursuant  to  this 
provision.  Another  conunenter 
questioned  whether  the  seller  or  lessor 
must  use  the  sample  form  of  notice  set 
forth  in  appendix  A  to  the  final  rule. 

hvresponse.  the  agencies  note  that 
this  section  of  the  joint  final  rule  does 


not  shift  the  burden  of  determining 
flood  status  from  the  lender  to  the  seller 
or  lessor.  Rather,  it  implements  the 
provision  of  section  1364(a)(1)  of  the 
1968  Act  that  permits  borrower  notice 
delivered  by  a  seller  or  lessor  to 
substitute  for  lender  notice  so  long  as 
the  lender  receives  satisfactory 
assurances  that  the  notice  has  been 
delivered  to  the  borrower.  The 
prescribed  contents  of  the  notice  do  not 
change  when  the  seller  or  lessor 
provides  notice  to  the  borrower.  Before 
relying  on  the  alternate  form  of  notice, 
a  lender  must  have  a  written  assurance^ 
that  the  notice  provided  by  the  seller  or 
lessor  contained  all  the  elements 
required  by  section  1364  of  the  1968 
Act.  The  alternate  notice  provision  in 
the  joint  final  rule  is  not  intended  to  set 
a  lower  notification  standard.  The  seller 
or  lessor  notice  is  subject  to  the  same 
content  requirement  as  notice  by  the 
lender,  but  a  seller  or  lessor  need  not 
use  the  sample  form  of  notice  provided 
in  appendix  A  to  the  final  rule  in  order 
for  a  lender  to  rely  on  the  notice. 

The  agencies  received  three 
comments  concerning  the  effect  of  the 
proposed  notice  provisions  on  lenders 
that  finance  the  purchase  of  mobile 
homes.  These  commenters  noted  that,  in 
some  mobile  home  lending  transactions, 
the  lender  may  not  know  where  the 
mobile  home  is  to  be  located  until  just 
prior  to  the  time  of  loan  closing,  hi  other 
so-called  "home  only"  transactions,  the 
purchaser  of  the  mobile  home  buys  and 
finances  the  home  separately  from  the 
land  on  which  it  ultimately  will  be 
located.  These  commenters  asserted  that 
they  would  be  unable  to  comply  with 
the  notice  requirements  until  they  learn 
where  the  mobile  home  will  be  located 
and  can  thus  determine  whether  the 
mobile  home  will  be  located  in  a  SFHA. 

Consistent  with  the  previous 
discussion  in  this  section  of  the 
reasonable  notice  standard,  the  agencies 
believe  that  the  notice  requirements  of 
the  1968  Act,  as  amended,  can  be  met 
by  lenders  in  mobile  home  loan 
transactions  if  notice  is  provided  to  the 
borrower  as  soon  as  practicable  after 
determination  that  the  mobile  home  is 
or  will  be  located  in  a  SFHA  and  before 
completion  of  the  loan  transaction. 
Particularly  in  those  circumstances 
where  time  constraints  can  be 
anticipated,  regulated  lenders  should 
use  their  best  efforts  to  provide  adequate 
notification  of  flood  hazards  to 
borrowers  at  the  earliest  practicable 
time. 

Moreover,  the  agencies  will  not  apply 
the  borrower  notice  requirements  to 
those  "home  only"  mobile  home 
transactions  that  close  before  the 
permanent  location  for  the  mobile  home 
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is  knoMm.  (plearly,  a  lender  cannot 
determine  *vhether  flood  insurance  is 
required  before  the  location  of  the 
mobile  hoilte  has  been  fixed.  When  the 
lender  leariis  the  location  of  the  mobile 
home,  the  lander  must  determine 
whether  the  mobile  home  is  in  a  SFHA, 
notify  the  borrower  and  require  the 
purchase  ofany  required  flood 
insurance.  The  agencies  recommend 
that  lender^  consider  notifying 
borrowers  in  "home  only"  mobile  home 
transactions,  at  the  time  the  loan  closes, 
that  they  w|ll  be  required  to  have  and 
pay  for  floojd  insurance  if  the  mobile 
home  they  purchase  is  eventually 
located  in  d  SFHA  in  a  participating 
coramimityl  The  joint  final  rule  does  not 
require  thi^  type  of  notice  because  the 
statute  doei  not  require  it.  The  agencies' 
recommenqation  reflects  their  view  that 
it  would  bej  prudent  practice  for  lenders 
to  avoid  imposing  unanticipated 
obligations  land  costs  on  borrowers  if 
and  when  flood  insurance  becomes 
necessary,  i 

Servicer.  The  Reform  Act  added  loan 
servicers  tolthe  entities  that  must  be 
notified  of  Special  flood  hazards,  and 
the  proposal  requested  comment  on  the 
appropriate;  timing  of  notice  to  the 
servicer.  Tl:^irty  commenters  felt  that 
notification'  to  the  servicer  in  advance  of 
the  closing  would  not  be  possible  or 
would  serv*  no  purpose.  Commenters 
also  pointed  out  that  transfer  to  a 
servicer  caij  take  up  to  four  months  and 
that  in  manV  cases  the  servicer's 
identity  wi|l  not  be  known  until  well 
after  the  cldsing.  A  number  of 
alternative  Schedules  were  suggested, 
including  a  Irequirement  that  the  notice 
of  special  flood  hazards  be  transmitted 
to  the  servicer  along  with  the  other  data 
on  hazard  insurance  and  taxes  required 
to  service  a  loan  with  an  escrow,  so  that 
the  servicer  can  escrow  for  flood 
insurance  piayments  along  with  other 
escrowing  fbr  hazard  insiuance  and 
taxes.  In  recognition  that  the  servicer  is 
often  not  identified  prior  to  closing,  the 
joint  final  r^ile  requires  notice  to  the 
servicer  as  |>romptly  as  practicable  after 
the  lender  drovides  notice  to  the 
borrower,  and  provides  that  notice  to 
the  servicer  must  be  given  no  later  than 
at  the  time  |he  lender  transmits  to  the 
servicer  othjer  loan  data  concerning 
hazard  insurance  and  taxes. 

Six  comnienters  recommended  that 
the  final  rule  state  that  a  copy  of  the 
notice  to  th^  borrower  would  suffice  to 
fulfill  the  ntotice  requirement  to  the 
servicer.  Tlfe  proposal  permitted  the 
lender  to  u^  the  same  notice  for  both 
the  borrower  and  servicer.  That 
provision  i^  adopted  without  change  in 
the  joint  fin  al  rule.  The  proposed  rule 
also  has  be^n  revised  to  explicitly  state 


that  delivery  of  a  copy  of  the  borrower's 
notice  to  the  servicer  suffices  as  notice 
to  the  servicer. 

Several  commenters  recommended 
that  a  separate  notice  to  a  servicer 
affiliated  with  the  lender  not  be 
required.  The  agencies  do  not  agree  with 
this  recommendation.  The  statute 
requires  the  lender  to  notify  the  servicer 
of  special  flood  haztttds,  and  the  joint 
final  rule  reflects  this  requirement. 
Moreover,  even  in  the  case  of  servicing 
by  an  affiliate,  the  lender  would 
ordinarily  transmit  a  file  to  the  servicer, 
either  in  writing  or  electronically,  to 
enable  the  servicer  to  collect  and 
disbiu"se  payments,  and  the  notice  of 
special  flood  hazards  can  be  transmitted 
as  part  of  that  process  without  imposing 
an  undue  regulatory  burden. 

The  proposed  rule  has  been  revised  to 
indicate  that  the  notice  to  the  servicer 
may  be  transmitted  in  written  or 
electronic  form. 

FEMA  or  FEMA's  Designee.  The  joint 
final  rule  also  implements  the  statutory 
requirement  that,  in  connection  with 
making,  increasing,  extending, 
renewing,  selling,  or  transferring  a  loan 
secured  by  improved  real  estate  or  a 
mobile  home  located  in  a  SFHA, 
regulated  lenders  notify  the  Director  of 
Fl^lA  or  the  Director's  designee  of  the 
identity  of  the  loan  servicer  and  of  any 
change  in  the  servicer.  Notice  of  the 
identity  of  the  servicer  will  enable 
FEMA  to  provide  notice  to  the  servicer 
of  a  loan  45  days  before  the  expiration 
of  a  flood  insurance  contract,  as 
required  by  section  1364(c)  of  the  1968 
Act,  as  amended.  FEMA  has  designated 
the  insurance  provider  as  its  designee  to 
receive  notice  of  the  servicer's  identity 
and  of  any  change  therein,  and  at 
FEMA's  request  this  designation  is 
stated  in  the  joint  final  rule. 

Six  commenters  requested  a  model 
form  of  notice  to  the  Director  of  FEMA 
or  the  Director's  designee,  or  guidance 
on  the  information  to  be  incladed  in  the 
notice.  Some  commenters  suggested 
that,  in  the  case  of  a  loan  subject  to 
RESPA  where  a  Notice  of  Transfer  of 
servicing  to  the  borrower  is  required, 
sending  to  the  Director  or  the  Director's 
designee  a  copy  of  such  Notice  of 
Transfer  should  suffice.  The  agencies 
believe  that  delivery  of  a  copy  of  the 
Notice  of  Transfer,  which  includes  the 
name,  address,  and  other  information 
concerning  the  servicer,  may  be 
sufficient  if  the  sender  includes  enough 
information  on  or  with  the  notice  to 
enable  the  Director  or  the  Director's 
designee  to  identify  the  loan  and  the 
security  property.  Other  forms  of  notice 
also  are  sufficient  if  the  notice  provides 
information  that  enables  the  Director  or 
the  Director's  designee  to  identify  the 


loan,  the  security  property,  the  servicer, 
and  the  servicer's  address. 

Several  commenters  inquired  about 
electronic  transmission  of  the  notice, 
and  one  inquired  about  the  possibility 
of  batch  transmission.  As  in  the  case  of 
notice  to  the  servicer,  the  joint  final  rule 
permits  electronic  transmission  of  the 
notice  to  the  Director  or  the  Director's 
designee.  The  agencies  also  note  that 
nothing  in  the  joint  final  rule  prohibits 
a  timely  batch  transmission. 

Several  commenters  questioned  the 
need  to  notify  the  Director  or  the 
Director's  designee  if  the  lender  or  an 
affiliate  of  the  lender  is  the  loan 
servicer.  The  agencies  believe  that  the 
statute  requires  notice  by  the  lender  to 
the  Director  or  designee  of  the  initial 
servicer,  and  the  joint  final  rule  reflects 
this  requirement.  However,  since  the 
Director  has  chosen  the  insurance 
provider  as  his  designee,  the  agencies 
believe  that  the  regulatory  burden  of 
notification  is  minor  because  there  is 
ordinarily  an  exchange  of  information 
between  the  lender  and  the  insurance 
provider  at  the  time  a  loan  is  made. 
Therefore,  the  agencies  have  not 
adopted  this  suggestion. 

Three  commenters  objected  to 
notifying  FEMA  when  a  loan  is  sold  on 
a  "service  released"  basis,  where  the 
servicing  is  sold  along  with  the  loan. 
Failure  to  provide  such  notice  would 
defeat  the  purpose  of  the  requirement, 
however,  as  FEMA  will  have  no  record 
of  the  identity  of  either  the  owner  or 
servicer  of  the  loan.  The  joint  final  rule 
is  therefore  unchanged  in  this  regard. 

Three  commenters  expressed 
confiision  over  a  lender's  Obligation  in 
the  event  of  a  subsequent  transfer  of 
servicing  by  a  transferee  servicer,  on  the 
grounds  that  the  lender  would  not 
necessarily  be  aware  of  the  transfer.  The 
agencies  note  that  under  section 
1364(b)(1)  of  the  1968  Act,  as  amended, 
the  duty  to  provide  notice  to  FEMA 
follows  the  servicing,  and  the  joint  final 
rule  reflects  this.  Accordingly,  the 
obligation  to  notify  the  Director  or 
designee  of  subsequent  changes  is 
transferred  to  the  new  servicer  along 
with  a  transfer  of  servicing. 

Two  commenters  wanted  to  limit 
notice  to  the  "making"  of  a  loan  and  any 
transfer  of  servicing,  on  the  grounds  that 
notices  in  connection  with  increasing, 
extending,  renewing,  selling,  or 
transferring  a  loan  will  be  redundant. 
The  statute,  however,  requires  notice  in 
all  such  cases.  Moreover,  in  the  case  of 
a  loan  made  before  the  effective  date  of 
the  joint  final  rule,  a  notice  on  an 
increase,  extension,  renewal,  sale,  or 
transfer  of  the  loan  will  be  the  first 
legally  required  notice  to  the  Director  or 
the  Director's  designee.  Therefore,  the 
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agencies  have  not  adopted  this 
suggestion. 

Five  commenters  argued  that  it  is  an 
unnecessary  regulatory  burden  to  notify 
FEMA  when  the  servicing  is  transferred 
or  the  loan  is  paid  off.  The  statute 
requires  notice  to  the  Director  or  the 
Director's  designee  when  servicing  is 
transferred,  but  neither  the  statute  nor 
the  joint  final  rule  requires  notice  when 
a  loan  is  paid  off. 

Appendix  A — Sample  Form  of  Notice 

The  agencies  received  22  comments 
on  the  sample  form  of  notice  set  forth 
in  appendix  A  of  the  proposed 
regulation.  Five  commenters  asked 
whether  use  of  the  sample  form  of 
notice  is  mandatory.  The  agencies  stress 
that  use  of  the  sample  form  of  notice  is 
not  mandatory.  A  regulated  lender  may 
choose  to  use  the  sample  form  as 
presented  in  appendix  A  of  the  joint 
final  rule  to  comply  with  the  notice 
requirements  of  section  1364  of  the  1968 
Act.  In  addition,  lenders  may 
personalize,  change  the  format  of,  and 
add  information  to  the  sample  form  if 
they  wish  to  do  so.  The  agencies  stress 
that  the  sample  form  merely  provides  an 
example  of  an  acceptable  form  that 
notice  may  take.  However,  to  ensure 
compliance  with  the  notice 
requirements  contained  in  the  joint  final 
rule,  a  lender-revised  notice  form  must 
provide  the  borrower  at  a  minimum 
with  the  information  in  the  sample  form 
of  notice. 

The  agencies  made  several  changes  to 
the  sample  form  in  response  to 
suggestions  from  commenters.  To 
streapnlifle  the  sample  form,  the 
agencies  combined  the  introductory 
paragraphs  of  the  sample  notice.  The 
agencies  adopted  a  language  change 
suggested  by  FEMA  regarding  the 
statistical  risk  of  flooding  in  a  SFHA.  To 
increase  borrower  recognition  of  their 
flood  insurance  responsibilities  under 
the  NFIP,  the  agencies  added  a  reference 
to  the  authority  and  obligation  of  a 
regulated  lender  to  force  place  flood 
insurance  under  the  1973  Act.  Finally, 
to  clarify  that  flood  insurance  is  not 
available  for  land,  the  agencies  added  a 
sentence  that  with  respect  to  the  amount 
of  flood  insurance  coverage  allowable 
under  the  NFIP,  the  value  of  the  land 
should  be  deducted  fit)m  the  overall 
value  of  the  security  property. 

Use  of  Standard  Flood  Hazard 
Determination  Form 

The  proposed  rule  required  a 
regulated  lender  to  use  die  standard 
flood  hazard  determination  form  (SFHD 


form)  developed  by  FEMA  '2  to 
determine  whether  the  building  or 
mobile  home  oHiared  as  security 
property  is  or  will  be  located  in  a  SFHA 
in  which  flood  insurance  is  available 
under  the  1968  Act.  The  proposed  rule 
allowed  the  lender  to  use  the  fq^  in  a 


printed,  computerized  or  electfbnic^^r^* 
form.  The  proposed  rule  requireMlB         i 
lender  to  retain  a  copy  of  the  completed 
form,  in  either  hard  copy  or  electronic 
form,  for  the  period  of  time  the  lender 
owns  the  loan. 

The  agencies  received  22  comments 
regarding  use  of  the  SFHD  form.  Four 
commenters  raised  issues  dealing  with 
the  format  of  the  form.  For  example,  two 
commenters  requested  clarification 
about  how  an  electronic-ally  maintained 
form  could  be  used  and  whether  it  must 
be  in  the  same  format  as  the  hard-copy 
form.  FEMA  addressed  the  format  of  an 
electronically  maintained  form  in  the 
preamble  of  its  final  rule  adopting  the 
SFHD  form.33  FEMA  stated  that  if  an 
electronic  format  is  used,  the  format  and 
exact  layout  of  the  SFHD  form  is  not 
required,  but  the  fields  and  elements 
listed  on  the  form  are  required.  Any 
electronic  format  used  by  lenders  must 
contain  all  mandatory  fields  indicated 
on  the  SFHD  form. 

One  commenter  asked  whether  FEMA 
and  the  agencies  could  work  together  to 
combine  the  SFHD  form,  the  notice  of 
flood  hazards  to  the  borrower  and 
servicer,  and  notice  commencing  the 
forced  placement  procedure.  The 
agencies  have  not  adopted  this 
suggestion  because  the  three  documents 
have  different  purposes.  The  SFHD  form 
must  be  used  in  connection  with  all 
loans  to  determine  whether  the  security 
property  is  or  will  be  located  in  an  area 
having  special  flood  hazards.  On  the 
other  hand,  the  notice  to  the  borrower 
and  the  servicer  must  be  provided  to  the 
borrower  and  servicer  only  when  the 
security  property  is  located  in  a  SFHA. 
The  Reform  Act  does  not  require  the 
agencies  to  develop  a  specific  form  of 
notice  to  borrowers  for  use  in 
connection  with  the  forced  placement 
procedures.  For  example,  a  lender,  or 
servicer  acting  on  the  lender's  behalf, 
may  choose  to  send  the  notice  directly. 
Others  may  decide  to  use  the  insurance 
company  that  issues  the  forced 
placement  policy  to  send  the  notice. 
FEMA  has  developed  the  Mortgage 


" See  60  FR  35276  (July  6.  1995)  (codified  at  44 
CFR  65.16  and  Appendix  A  to  part  65). 

13  The  agencies  required  regulated  lending 
institutions  to  use  the  FEMA-devised  SFHD  form  by 
means  of  a  joint  final  rule  issued  without  notice  and 
comment  prior  to  the  issuance  of  the  proposal  to 
implement  the  other  Reform  Act  amendments.  The 
agencies'  proposal  incor|Jorated  that  provision.  See 
60  FR  35286  Uuly  6, 1995). 


Portfolio  Protection  Program  (MPPP)  to 
assist  lenders  in  connection  with  forced 
placement  procedures.  For  information 
concerning  the  contents  of  the 
notification  letters  used  under  the 
MPPP,  lenders  should  consult  FEMA's 
MPPP  Notice.  5* 

Thirteen  commenters  addressed  the 
topics  of  the  guarantee  of  information 
provided  by  a  third  party  and  reliance 
on  a  previous  determination  vmder 
section  1365(d)  and  (e)  of  the  1968  Act. 
The  agencies'  proposed  n^le  did  not 
specifically  address  these  issues,  but  the 
preamble  discussed  them.  The  preamble 
explained  that  the  Reform  Act  permits 
lenders  to  rely  on  third-party  flood 
hazard  determinations  only  if  the  third 
party  guarantees  the  accuracy  of  the 
information  provided  to  the  lender.  The 
Reform  Act  also  permits  a  lender  to  rely 
on  a  previous  determination  whether  or 
not  the  security  property  is  located  in  a 
SFHA.  A  lender  is  exempt  from  liability 
for  errors  in  the  previous  determination 
if  the  previous  determination  is  not 
more  than  seven  years  old  and  the  basis 
for  it  was  recorded  on  the  SFHD  form 
mandated  by  the  Reform  Act.  There  are, 
however,  two  circumstances  in  which  a 
lender  may  not  rely  on  a  previous 
determination:  (1)  if  FEMA's  map 
revisions  or  updates  show  that  the 
security  property  is  now  located  in  a 
SFHA,  or  (2)  if  the  lender  contacts 
FEMA  and  discovers  that  map  revisions 
or  updates  affecting  the  security 
property  have  been  made  after  the  date 
of  the  previous  determination. 

Several  commenters  requested 
clarification  about  the  statutory 
provision  that  a  regulated  lender  may 
not  rely  on  a  previous  determination 
unless  the  determination  was  made  on 
FEMA's  SFHD  form.  The  agencies 
believe  that  this  is  the  correct  reading  of 
the  statutory  provision.  Section  1365  of 
the  1968  Act,  as  amended  by  the  Reform 
Act,  42  U.S.C.  4104b,  states  that  a 
person  increasing,  extending,  renewing, 
or  purchasing  a  loan  secured  by 
improved  real  estate  or  a  mobile  home 
may  rely  on  a  previous  determination  if 
the  basis  for  the  previous  determination 
was  set  forth  on  FEMA's  SFHD  form. 
Two  commenters  pointed  out  that 
pursuant  to  section  1365  of  the  1968 
Act,  a  lender  cannot  rely  on  a  previous    . 
determination  set  forth  on  a  SFHD  form 
when  it  makes  a  loan,  only  when  it 
increases,  extends,  renews  or  purchases 
a  loan.  The  agencies  agree  with  this 
interpretation  of  section  1365  of  the 
1968  Act  but  note  that  subsequent 
transactions  by  the  same  lender  with 
respect  to  the  same  property  will  be 


»  Notice  by  FEMA.  60  FR  44881  (August  29, 
1995). 
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treated  as  nenewals  and  will  require  no 
new  determination. 

The  ageqcies  adopt  this  provision  as 
proposed. 

Recordkeeping  Requirements 

The  proposed  rule  included  two 
recordkeeping  requirements:  (1) 
retention  of  a  copy  of  the  completed 
SFHD  form,  in  either  hard  copy  or 
electronic  form,  for  the  penod  of  time 
the  regulated  lender  owns  the  loan;  and 
(2)  retention  of  the  record  of  the  receipt 
of  notice  id  the  borrower  and  the 
servicer  for  the  period  of  time  the 
regulated  lender  owns  the  loan.  In 
addition,  tke  agencies  asked  for 
comment  oi  whether  the  final  rule 
should  require  the  lender  to  retain  in  its 
files  a  copy  of  each  notice  to  FEMA  of 
the  identitf  of  the  servicer  and/or  a 
copy  of  ea^  mandatory  notice  to 
borrowers  tnd  servicers.  The  agencies 
received  59  comment  letters  addressing 
these  and  other  issues  pertaining  to 
recordkeeping. 

Of  the  2i  comment  letters  addressing 
whether  the  final  regulation  should 
require  the  lender  to  retain  in  its  files  a 
copy  of  the  notice  to  FEMA  of  the 
identity  of  the  servicer,  19  commenters 
believed  thjat  such  a  requirement  is 
unnecessary.  Like  the  proposed  nile,  the 
joint  final  rule  does  not  require  that  the 
lender  retain  in  its  loan  files  a  copy  of 
the  notice  ^  FEMA  of  the  identity  of  the 
loan  servicer.  The  joint  final  rule 
continues  to  implement  the  statutory 
requiremertt  that  lenders  must  notify 
F^IA  in  Meriting  of  the  identity  of  the 
loan  servicer  and/or  of  a  transfer  in 
servicing  r%hts. 

Commenters  were  mixed  in  their 
views  whel[her  a  regulated  lender 
should  be  Required  to  maintain  a  copy 
in  its  loan  ^les  of  the  notice  to  the 
borrower  and  the  servicer.  The  joint 
final  rule  dbes  not  require  that  a  copy 
of  these  notices  be  maintained  in  the 
loan  files  b^cause  the  Reform  Act  does 
not  require!  it. 

Like  section  1364  of  the  1968  Act,  as 
amended,  $nd  the  proposed  rule,  the 
joint  final  fule  requires  lenders  to  retain 
a  record  ofjthe  receipt  of  the  notices  by 
the  borrower  and  the  servicer  for  the 
period  of  t^e  the  lender  owns  the  loan. 
A  number  6f  commenters  requested 
clarification  about  what  constitutes  a 
"record  of  |«ceipt."  The  joint  final  rule 
does  not  prescribe  a  particular  form  for 
the  record  pf  receipt.  However,  the 
agencies  \m  lieve  that  the  record  of 
receipt  should  contain  a  statement  from 
the  borrower  indicating  that  the 
borrower  htas  received  the  notification. 
Examples  ^f  records  of  receipt  may 
include  a  borrower's  signed 
acknowlec  ^ent  on  a  copy  of  the 


notice,  a  borrowei^initialed  list  of 
documents  and  disclosures  that  the 
lender  provided  the  borrower,  or  a 
scanned  electronic  image  of  a  receipt  or 
other  document  signed  by  the  borrower. 
A  lender  may  keep  the  record  of  receipt 
provided  by  the  borrower  and  the 
servicer  in  the  form  that  best  suits  the  ' 
lender's  business  practices. 

Two  commenters  supported  the 
requirement  that  lenders  must  retain  a 
copy  of  the  completed  SFHD  form,  in 
eithor  hard-copy  or  electronic  form,  for 
the  period  of  time  the  lender  owns  the 
loan.  One  conunenter  stated  that  a  copy 
of  the  completed  form  should  be 
retained  in  the  appropriate  loan  file;  the 
other  commenter  stated  that  it  need  not 
necessarily  be  kept  in  the  loan  file.  The 
agencies  have  adopted  the  SFHD  form 
retention  requirement  of  the  proposed 
rule  unchanged.  The  joint  final  rule 
does  not  specify  the  location  where  the 
copy  must  be  kept.  A  lender  may,  but 
is  not  required  to,  retain  the  copy  in  the 
relevant  loan  file. 

Seven  commenters  stressed  that 
lenders  should  be  able  to  retain  both  the 
record  of  the  receipt  of  the  notices  by 
the  borrower  and  the  servicer  and  the 
SFHD  form  in  electronic  form.  As 
discussed  earlier,  lenders  may  retain 
these  records  electronically.  Lenders  are 
expected,  however,  to  be  able  to  retrieve 
these  electronic  records  within  a 
reasonable  time  pursuant  to  a  document 
request  from  their  Federal  supervisory 
agency. 

Agricultural  Lending  Considerations 

Six  connnenters  responded  to  the 
discussion  in  the  preamble  to  the 
proposal  on  agricultural  lending 
considerations.  The  comments  generally 
related  to  the  characteristics  that  make 
agricultural  lending  different  from  other 
types  of  commercial  and  residential 
mortgage  lending  for  purposes  of  flood 
insurance.  Unlike  residential  lending, 
where  most  of  the  value  of  the  loan 
collateral  is  in  the  residence,  in 
agricultural  lending  the  value  of  the 
collateral  is  concentrated  not  only  in  the 
land,  but  also  in  multiple  farm 
buildings.  The  commenters  asserted  that 
it  will  be  difficult  to  value  agricultural 
buildings  for  flood  insurance  purposes. 
Some  agricultural  buildings  have 
valuable  utility  to  farm  operations  but 
are  of  relatively  nominal  market  value. 
Other  buildings  may  have  a  higher 
market  value  but  comprise  a  relatively 
low  percentage  of  the  total  loan 
collateral.  Commenters  also  opined  that 
many  agricultural  structures  would 
sunder  little  damage  in  a  flood.  To  the 
extent  that  NFEP  flood  insurance  pricing 
does  not  recognize  differences' in  the 
market  value  and  susceptibility  to  flood 


damage  of  various  agricultiural 
structures,  commenters  asserted  that 
borrowers  of  regulated  agricultural 
lenders  will  be  forced  to  pay  the  same 
rates  for  flood  insurance  as  are 
applicable  to  other  types  of  commercial 
structures.  Thus,  these  commenters 
maintained  that  participation  in  the 
NFIP  may  be  disproportionately 
expensive  for  regulated  agricultural 
lenders  and  their  borrowers. 

To  address  these  issues,  one 
conunenter  requested  reconsideration  of 
the  appropriateness  of  the  proposed 
regulation  for  agricultural  lending. 
Another  commenter  suggested  that  the 
agencies  create  a  separate  definition  for 
agricultural  bmldings  that  would  make 
it  possible  to  treat  agricultiu-al  structures 
on  a  collateral  property  as  a  group  for 
flood  insurance  purposes. 

While  recognizing  that  agricultural 
lenders  and  their  borrowers  may  be  in 
a  different  position  from  others  affected 
by  the  requirements  of  the  NFIP,  the 
agencies  have  concluded  that  Congress 
did  not  intend  to  differentiate 
agricultural  from  other  types  of  lenders 
in  the  Federal  flood  insurance 
legislation.  Agricultural  lending  by 
commercial  banks,  thrifts,  and  credit 
unions  has  been  covered  by  the  flood 
insurance  statutes  since  the  passage  of 
the  1973  Act.  The  Reform  Act  extended 
the  scope  of  the  NFIP  to  the  institutions 
of  the  Farm  Credit  System,  which  lend 
substantially  in  the  agricultural  sector. 
The  Reform  Act  clearly  identifies  the 
regulated  lending  institutions  covered 
by  the  NFIP  and  offers  no  leeway  for  a 
regulatory  exclusion  of  agricultural 
lenders.  Similarly,  issues  related  to 
pricing  of  flood  insurance,  whi^fa 
obviously  significant  to  regulated 
lenders  and  their  borrowers,  are  not 
within  the  regulatory  pimdew  of  the 
agencies.'' 

As  noted  in  the  preamble  to  the 
proposal,  the  FCA  encourages  Farm 
Credit  System  institutions,  as  well  as 
other  agricultural  lenders,  to  work  with 
FEMA  to  resolve  questions  regarding  the 
operation  and  cost  structure  of  the  NFIP 
as  it  applies  to  insurance  of  agricultural 
structures.  In  its  comment  letter  on  the 
proposed  rule  FEMA  indicated  that  it  is 
studying  wet  floodproofing  techniques 
to  determine  whether  wet  floodproofing 
criteria  can  be  included  in  the  NFIP 
floodplain  management  regulations.^^ 


"As  regards  the  treatment  of  a  group  of 
agricultural  buildings  for  flood  insurance  purposes, 
the  preamble  to  the  proposal  noted  that  FEMA 
permits  borrower;  to  insure  their  noiuesidential 
buildings  using  one  policy  with  a  schedule 
separately  listing  the  buildings.  However,  each 
building  must  be  covered  by  flood  insurance. 

^In  this  connection,  one  commenter  questioned 
why  the  proposal  did  not  address  the  effect  of 
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ConcnjOTently,  ^^^  has  indicated  that 
it  plans  to  detennine  the  appropriate 
flood  insurance  rates  for  agricultural 
structures  under  the  NFIP.  Any 
proposed  changes  in  the  NFIP 
floodplain  management  regulations  will 
occur  through  a  rulemaking  process  that 
provides  for  public  notice  and 
comment.  The  agencies  urge  agricultural 
lenders  and  their  borrowers  to 
participate  in  pertinent  FEMA 
proceedings  so  that  Ihey  may  have  an 
opportunity  to  raise  these  issues  with 
Fl^lA.  hi  die  agencies'  view,  these 
issues  are  subject  to  FEMA's 
administrative  and  regulatory 
jurisdiction  as  administrator  of  the 
NFIP. 

FEMA  Flood  Hazard  E)etenninati6n 
Appeals 

The  proposed  rule  did  not  address  the 
process  for  appealing  flood  hazard 
determinations  to  FEMA;  however,  the 
agencies  received  eleven  letters  with 
comments  about  various  aspects  of  the 
process.  Many  of  the  commenters' 
concerns  are  addressed  in  FEMA's  final 
rule  entitled  "Review  of  Determinations 
for  Required  Purchase  of  Flood 
Insurance"  and  in  the  preamble  to  that 
flnal  rule.3''  For  example,  two 
commenters  commented  on  whether  the 
borrower  and  the  lender  must  jointly 
submit  an  appeal,  or  whether  an  appeal 
submitted  by  one  or  the  other  would  be 
accepted.  In  its  final  rule,  FEMA 
clarified  that  a  request  must  be 
submitted  jointly  by  the  lender  and  the 
borrower. 

Two  commenters  recommended  that 
the  agencies'  final  regulation  include 
instructions  on  how  to  file  a  flood 
determination  appeal  with  FEMA.  The 
agencies  believe  it  is  inappropriate  to 
provide  this  information  in  the  joint 
final  rule  because  the  flood 
determination  appeal  process  is 
governed  by  FEMA  and  delineated  in 
FEMA's  regulations.  The  agencies 
understand  that  FEMA  is  currently 
developing  a  "sample  letter"  with  filing 
instructions  for  use  by  lenders  and 
borrowers  in  submitting  an  appeal  to 
FEMA. 

Three  conunenters  asked  which  party, 
the  lender  or  the  borrower,  should  pay 


section  580  of  the  Reform  Act.  42  U.S.C.  4022(a)(2), 
with  respect  to  agricultural  structures.  Section  580 
relates  to  flood  mitigation  and  floodplain 
management  efforts  under  the  NFIP  and  is  not 
directly  relevant  to  these  regulations,  which 
implement  the  Reform  Act  provisions  pertaining  to 
regulated  lenders.  Section  580  does  appear 
pertinent,  however,  to  wet  floodproofing  and  other 
questions  relating  to  coverage  of  certain  repeated 
loss  agricultural  structures  under  the  NFIP,  which 
may  be  the  subject  of  FEMA  rulemaking. 

i^SeeeOFR  62213  (December  5.  1995)  (to  be 
codified  at  44  CFR  65.17). 


FEMA's  fee  for  deciding  the  appeal. 
While  this  is  a  matter  for  the  lender  and 
the  borrower  to  determine,  the  agencies 
believe  that  the  party  who  requests  the 
appeal  of  a  flood  deterinination 
generally  will  bear  the  cost  of  the 
appeal.  An  appeal  is  typically  initiated 
at  the  request  of  a  borrower  who 
beUeves  the  property  securing  the  loan 
is,  in  fact,  not  located  in  an  SFHA, 
despite  a  flood  determination  to  the 
contrary.  The  appeal  fee  is  not  charged 
by  the  lender  as  an  incident  to  or 
condition  of  the  credit.  The  official  staff 
commentary  to  Regulation  Z  provides 
that  charges  imposed  by  someone  other 
than  the  creditor  are  generally  finance 
charges  only  if  the  creditor  requires  the 
borrower  to  use  the  third  party's 
services,  or  the  creditor  retains  the 
charge. 

Finally,  four  commenters  inquired 
about  the  flood  insiirance  requirement 
when  a  flood  determination  appeal  is  in 
process.  FEMA  responded  to  similar 
questions  in  the  preamble  to  its  final 
rule.  Generally,  under  section  102(e)(3) 
of  the  1973  Act,  42  U.S.C.  4012a(e)(3), 
the  mandatory  flood  insurance 
requirement  is  temporarily  delayed 
until  FEMA  responds  to  an  appeal.  If 
FEMA  fails  to  respond  before  the  later 
of  45  days  or  the  closing  of  the  loan,  the 
mandatory  flood  insurance  purchase 
requirement  is  delayed  until  FEMA 
provides  a  response. 

Miscellaneous  Issues 

Standards  with  respect  to  purchased 
loans.  Five  commenters  requested 
guidance  on  minimum  standards  for 
loan  participations  and  purchased 
loans.  Six  other  commenters  indicated 
that  no  guidance  on  purchased  loans  is 
necessary  because  institutions  can 
manage  their  own  risks  internally.  Some 
of  those  commenters  also  noted  that 
additional  guidance  would  be 
tantamount  to  increased  regulatory 
burden. 

If  institutions  purchasing  loans  use 
underwriting  standards  that  address 
flood  insurance,  such  as  requirements 
for  representations  from  the  seller  that 
flood  insurance  has  been  purchased  for 
security  property  located  in  a  special 
flood  hazard  area,  the  agencies  agree 
that  no  further  guidance  is  necessary. 
Where  an  institution's  portfolio 
includes  more  than  an  insignificant 
number  of  purchased  loans  and  its 
underwriting  standards  do  not  address 
flood  insurance  coverage,  however,  the 
agencies  would  expect  the  institution  to 
have  other  procedures  in  place  to  ensure 
that  it  does  not  expose  itself  to 
significant  risks  through  such 
purchases. 


Moreover,  the  agencies  believe  that 
the  effects  of  the  Reform  Act-mandated 
standards  for  flood  insurance  for  loans 
purciiased  by  Fannie  Mae  and  Freddie 
Mac  should  be  gauged  over  a  period  of 
time  before  determining  whether  further 
guidance  is  necessary  for  institutions  in 
areas  that  have  significant  exposure  to 
flood  hazards.  Institutions  with 
significant  lending  in  non-participating 
communities  should  have  procedures  to 
ensure  that  loans  on  properties  in  flood 
hazard  areas  where  flood  insurance  is 
not  available  do  not  constitute  an 
unacceptably  large  portion  of  the 
institution's  loan  portfolio. 

Subordinate  Liens.  The  agencies 
received  14  comments  concerning  flood 
insurance  requirements  for  second 
mortgages  or  home  equity  loans. 
Because  a  second  mortgage  or  a  home 
equity  loan  is  secured  by  a  building  or 
mobile  home,  these  loans  are  covered  by 
the  flood  insurance  requirements, 
unless  one  of  the  statutory  exemptions 
specifically  applies. 

Effective  Date  of  Flood  Insurance 
Policies.  Some  commenters  asked  about 
the  applicability  in  various  lending 
situations  of  the  30-day  delay  in 
effectiveness  of  flood  insurance  policies 
as  prescribed  in  section  1306  of  the 
1968  Act,  as  amended  by  the  Reform 
Act,  42  U.S.C.  4013.  FEMA  addressed 
this  issue  in  its  Policy  Issuance  8-95, 
dated  December  5, 1995.  FEMA 
determined  that  the  30-day  waiting 
period  generally  is  not  applicable  to  the 
purchase  of  flood  insurance  in 
connection  with  making,  increasing, 
extending,  or  renewing  a  loan. 

rV.  Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  as  amended, 
5  U.S.C.  605(b),  the  (X:C.  Board,  FDIC, 
OTS,  and  NCiUA  (banking  agencies) 
hereby  certify  that  this  joint  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Moreover,  this  joint  final  rule  is 
required  by  the  Reform  Act. 
Accordingly,  a  regulatory  flexibility 
analysis  is  not  required. 

In  response  to  comments  received 
during  the  public  comment  period  (a 
substantial  number  representing  smaller 
entities),  the  banking  agencies  have 
attempted  to  minimize  regulatory 
burden  by:  (1)  adding  and  revising 
definitions  to  make  technically  complex 
flood  insurance  rules  more  readily 
understood;  (2)  determining  that  the 
purchase  of  a  loan  is  not  the  equivalent 
of  the  making  of  a  loan  for  flood 
insurance  purposes;  and  (3)  minimizing 
the  recordkeeping  and  notice 
requirements  to  include  only  those 
matters  required  by  the  statute. 
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As  a  general  matter,  the  joint  final 
rule  does  not, impose  standards  that  are 
in  excess  of  industry  standards  with 
respect  to  flood  insurance,  as  those 
standards  are  reflected  in  the 
underwriting  standards  for  Fannie  Mae 
and  Freddie  Mac.  Further,  for  those 
lenders  already  covered  by  existing 
flood  insurance  requirements,  the  joint 
final  rule  does  not  represent  a 
significant  increase  over  the  burden 
imposed  under  the  current  rules.  For 
such  lenders,  the  joint  final  rule  would 
increase  burden  above  that  imposed 
under  the  cuijrent  rules  in  the  following 
cases:  (1)  wh^re  residmtial  property 
securing  a  loan  is  located  in  a  special 
flood  hazard  area  and  the  lender 
requires  escrows  for  other  tax  and 
insurance  payments,  premiums  for 
required  floo^  insiuance  must  be 
escrowed  as  Well;  (2)  the  content  of  the 
notices  curreatly  provided  to  borrowers 
is  modified  t(i  provide  additional 
information  tb  the  borrower;  and  (3) 
notice  to  FEMA  of  the  servicer  of  the 
loan  secured  by  property  located  in  a 
special  flood  ^azard  area  is  required  to 
permit  FEMA  to  contact  the  servicer  if 
the  flood  insurance  lapses.^^  The 
banking  agencies  believe  that  these 
increases  in  burden  will  result  only  in 
minor  additional  expenses  for 
depository  institutions. 

V.  Paperwork  Reduction  Act  of  1995 

The  OCC.  Board.  FDIC,  OTS.  and 
NCUA  (baniu|ig  agencies]  invite 
comment  on:) 

(1)  Whether  the  collection  of 
information  qontained  in  this  joint  final 
rule  is  necess^  for  the  proper 
performance  Of  each  agency's  functions, 

-including  whether  the  information  has 
practical  utilvy; 

(2)  The  accliracy  of  each  agency's 
estimate  of  thje  buirden  of  the 
information  cbllection; 

(3)  Ways  taenhance  the  quality, 
utility,  and  cfcrity  of  the  information  to 
be  collected;  ^d 

(4)  Ways  tol  minimize  the  burden  of 
the  information  collection  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

The  banking  agencies  asked  similar 
questions  in  l^e  proposal.  Several 
commenters  indicated  that  the  banking 
agencies  had  underestimated  the 
paperwork  burden  associated  with  the 
flood  rules.  F  ar  purposes  of  allocating 


"The  provisioi 
flood  insurance 
included  in  the 
regulated  lenders 
requirements  of 
provision  in  the 
additional  burde  i 


concerning  forced  placement  of 
self-implementing  and  is 
j^int  Hnal  rule  only  to  ensure  that 

are  aware  of  the  authority  and 
that  provision.  Including  the 
aint  Pinal  rule  does  not  impose  any 
on  regulated  lenders. 


the  paperwork  burden  for  the  flood 
rules,  FEMA  is  charged  with  the  hours 
for  completing  the  SFHD  form  (FEMA 
form  81-93;  OMB  Control  No.  3067- 
0264),  while  the  banking  agencies  are 
charged  with  the  recordkeeping  biu-den 
associated  with  the  SFHD  form  and  the 
notifications  and  additional 
recordkeeping  required  when  a  property 
is  located  in  a  SFHA.  The  separation  of 
burden  responsibility  and  reporting 
easily  could  cause  the  paperwork 
burden  of  these  rules  to  appear  to  be 
understated.  When  viewed  in 
conjunction  with  FEMA's  burden, 
however,  the  banking  agencies  beUeve 
that  the  recordkeeping  and  notification 
burden  estimates  associated  with  these 
rules  are  reasonable. 

Respondents/recordkeepers  are  not 
required  to  respond  to  this  collection  of 
information  uiiless  it  displays  a 
currently  valid  OMB  control  number. 

OCC:  The  collection  of  information 
requirements  contained  in  the  OCC's 
portion  of  this  joint  final  rule  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  OMB  Control  No. 
1557-0202  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507(d)).  Comments  on  the 
collection  of  information  requirements 
should  be  sent  to  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  (1557-0202), 
Washington,  DC  20503,  with  a  copy  to 
the  Legislative  and  Regulatory  Activities 
Division  (1557-0202),  Office  of  the 
Comptroller  of  the  Currency,  250  E 
Street.  SW.,  Washington,  DC  20219. 

The  collection  of  information 
requirements  relating  to  the  OCC's 
portion  of  this  joint  final  rule  are  found 
in  12  CFR  22.6,  22.7,  22.9,  and  22.10. 
This  information  is  required  to  evidence 
compliance  with  the  requirements  of  the 
NFBP  with  respect  to  lenders  (national 
banks)  and  borrowers  (anyone  who 
applies  for  a  loan  secured  by  improved 
real  property  or  a  mobile  home  which 
may  be  located  in  a  SFHA).  The  likely 
respondents/recordkeepers  are  national 
baiiks. 

Estimated  average  annual  burden 
hours  per  respondent/recordkeeper:  26 
hours. 

Estimated  number  of  respondents 
and/or  recordkeepers:  3,000. 

Estimated  total  annual  reporting  and 
recordkeeping  burden:  78,000  hours. 

Start-up  costs  to  respondents:  None. 

Records  are  to  be  maintained  for  the 
period  of  time  the  respondent/ 
recordkeeper  owns  the  loan. 

Board:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507(i);  see  also  5  CFR  1320 
Appendix  A  Item  1),  the  Board  reviewed 
its  portion  of  this  joint  final  rule  under 


the  authority  delegated  to  the  Board  by 
the  Office  of  Management  and  Budget 
and  assigned  OMB  control  number 
7100-0280.  Send  comments  regarding 
the  burden  estimate,  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  the 
burden,  to:  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  and  C  Streets,  NW., 
Washington,  DC  20551;  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (7100- 
0280).  Washington.  DC  20503. 

The  collection  of  information 
requirements  relating  to  the  Board's 
portion  of  this  joint  final  rule  are 
included  in  12  CFR  208.23.  This 
information  is  required  to  evidence 
compliance  with  the  requirements  of  the 
NFIP  with  respect  to  lenders  (state 
chartered  member  banks)  £md  borrowers 
(anyone  who  applies  for  a  loan  seciued 
by  improved  real  property  or  a  mobile 
home  which  may  be  located  in  a  SFHA). 
The  respondents/recordkeepers  are  for- 
profit  financial  institutions,  including 
small  businesses. 

It  is  estimated  that  there  will  be  1,042 
respondent/recordkeepers  and  a  total  of 
26,800  hours  of  aimual  hour  paperwork 
burden.  The  estimated  annual  hour 
paperwork  burden  per  respondent/ 
recordkeeper  is  25.7  hours.  1  hour  for 
recordkeeping  and  a  total  of  24.7  hours 
for:  (1)  Notifying  the  borrower  and  the 
servicer;  (2)  notifying  the  Director  of 
FEMA  of  initial  servicers;  and  (3)  if 
necessary,  notifying  the  Director  of 
FEMA  when  a  loan  servicer  has 
changed.  Banks  likely  will  add  the 
required  records  to  their  existing  usual 
and  customary  loan  documentation. 
Thus  there  is  estimated  to  be  no 
significant  annual  cost  burden  over  the 
annual  hour  burden.  Additionally,  the 
Board  estimates  that  there  is  no 
associated  capital  or  start  up  cost  as 
banks  are  expected  to  use  their  current 
word  processing  programs  to  produce 
the  notices. 

Records  are  to  be  maintained  for  the 
period  of  time  the  respondent/ 
recordkeeper  owns  the  loan.  Because 
the  records  would  be  maintained  at  state 
member  banks  and  the  notices  are  not 
provided  to  the  Board,  no  issue  of 
confidentiaUty  under  the  Freedom  of 
Information  Act  arises. 

FDIC:  The  collections  of  information 
contained  in  the  FDIC's  portion  of  this 
joint  final  rule  have  been  approved  by 
the  Office  of  Management  and  Budget 
imder  OMB  Control  No.  3064-0120  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(d)).  Comments  on  the  collections 
of  information  should  be  sent  to  the 
Office  of  Management  and  Budget, 
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Paperwork  Reduction  Project  (3064- 
0120),  Washington,  DC  20503,  with 
copies  of  such  comments  to  be  sent  to 
Steven  F.  Hanft,  Office  of  the  Executive 
Secretary,  Room  F-453,  Federal  Deposit 
Insurance  Corporation,  550  17th  St^t, 
NW.,  Washington,  DC  20429. 

The  collections  of  information 
requirements  relating  to  the  FDIC's 
portion  of  this  joint  final  rule  are  found 
in  12  CFR  339.6,  339.7,  339.9,  and 
339.10.  This  information  is  required  to 
evidence  compliance  with  the 
requirements  of  the  NFIP  with  respect  to 
lenders  (state  chartered  nonmember 
banks)  and  borrowers  (anyone  who 
applies  for  a  loan  secured  by  improved 
real  estate  or  a  mobile  home  which  may 
be  located  in  a  SFHA). 

The  likely  respondents/recordkeepers 
are  insured  nonmember  banks  and  their 
subsidiaries. 

Estimated  number  of  respondents/ 
recordkeepers:  6,250. 

Estimated  average  annual  burden 
hours  per  respondent/recordkeeper:  26 
hours. 

Estimated  total  annual  reporting  and 
recordkeeping  burden:  162,500  hours. 
Start-up  costs  to  respondents:  None. 
Records  are  to  be  maintained  for  the 
period  of  time  the  respondent/ 
recordkeeper  owns  the  loan. 

OTS:  The  collection  of  information 
requirements  contained  in  the  OTS's 
portion  of  this  joint  final  rule  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  OMB  Control  No. 
1550-0088  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507(d)).  Comments  on  the 
collection  of  information  should  be  sent 
to  the  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
(1550-0088),  Washington,  DC  20503, 
v*rith  a  copy  to  the  OTS,  1700  G  Street, 
NW..  Washington,  DC  20552. 

The  collection  of  information 
requirements  relating  to  the  OTS's 
portion  of  this  joint  final  rule  are  found 
in  12  CFR  572.6,  572.7,  572.9.  and 
572.10.  This  information  is  required  to . 
evidence  compliance  with  the 
requirements  of  the  NFIP  with  respect  to 
lenders  (savings  associations)  and 
borrowers  (anyone  who  applies  for  a 
loan  secured  by  improved  real  property 
or  a  mobile  home  which  may  be  located 
in  a  SFHA).  The  likely  recordkeepers 
are  OTS-reguIated  savings  associations. 

Estimated  number  of  respondents 
and/or  recordkeepers:  1 ,500. 

Estimated  average  annual  burden 
hours  per  recordkeeper:  26  hours. 

Estimated  total  annual  reporting  and 
recordkeeping  burden:  39,000  hours. 
Start-up  costs  to  respondents:  None. 


Records  are  to  be  maintained  for  the 
period  of  time  respondent/recordkeeper 
owns  the  loan. 

NCUA:  The  collection  of  information 
requirements  contained  in  the  NCUA's 
portion  of  this  joint  final  rule  vrare 
'  approved  by  the  Office  of  Management 
and  Budget  under  OMB  Control  No. 
3133-0143.  Written  comments  on  the 
collection  of  information  should  be  sent 
to  the  Office  of  Management  and 
Budget,  OMB  Reports  Management 
Branch.  New  Executive  Office  Building, 
Room  10202,  Washington,  DC  20503. 
Attn:  Alexander  Hunt. 

The  collection  of  infonnation 
requirements  relating  to  the  NCUA's 
portion  of  this  joint  final  rule  are  found 
in  12  CFR  760.6.  760.7,  760.9  and 
760.10.  This  information  is  required  to 
evidence  compliance  with  the 
requirements  of  the  NFIP  with  respect  to 
lenders  (Federally-insured  credit 
unions)  and  borrowers  (members  that 
apply  for  a  loan  seciu^  by  improved 
real  estate  or  a  mobile  home  which  may 
be  located  in  a  SFHA).  The  likely 
recordkeepers  are  Federally-incured 
credit  unions. 

Estimated  number  of  respondents 
and/or  recordkeepers:  700. 

Estimated  average  annual  burden 
hours  per  respondent/recordkeeper:  26 
hoius. 

Estimated  total  annual  reporting  and 
recordkeeping  burden:  16,325  hours. 

Start-up  costs  to  respondents:  None. 

Records  are  to  be  maintained  for  the 
period  of  time  the  respondent/ 
recordkeeper  owns  the  loan. 

VI.  Executive  Order  12866 

OCC  and  OTS:  The  OCC  and  the  OTS 
each  has  determined  that  its  portion  of 
this  joint  final  rule  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866. 

Vn.  Executive  Order  12612 

Executive  Order  12612  requires  the 
NCUA  to  consider  the  effects  of  its 
actions  on  State  interests.  The  NCUA's 
portion  of  this  joint  final  rule  will  apply 
to  all  Federally-insured  credit  unions 
and  reduce  regulatory  requirements. 
The  NCUA  Board  has  determined  that 
the  NCUA's  portion  of  the  joint  final 
rule  would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 

Vni.  Unfiuided  Mandates  Refbmi  Act 
of 1995 

OCC  and  OTS:  Section  202  of  the 
Unfunded  Mandates  Reform  Act  of 
1995,  Pub.  L.  104-4,  109  Stat.  48  (1995) 


(Unfunded  Mandates  Act)  requires  that 
covered  agencies  prepare  a  budgetary 
impact  statement  before  promulgating  a 
rule  that  includes  a  Federal  mandate 
that  may  result  in  the  expenditure  by 
State,  local,  and  tribal  governments,  in 
the  aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
If  a  budgetary  impact  statement  is 
required,  section  205  of  the  Unfunded 
Mandates  Act  also  requires  covered 
agencies  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  before  promulgating  a  rule. 
As  discussed  in  the  preamble,  this  joint 
final  rule  revises  ciurent  OCC  and  OTS 
flood  insurance  regulations  as 
prescribed  by  the  Reform  Act.  The 
Reform  Act  specifically  requires  six 
agencies,  including  the  OCC  and  OTS, 
to  implement  certain  of  the  Reform 
Act's  amendments  through  regulations. 
Therefore,  to  the  extent  that  the  joint 
final  rule  imposes  new  Federal 
requirements,  the  requirements  are 
statutorily  mandated  by  the  Reform  Act. 
Nevertheless,  the  OCC  and  OTS  each 
has  determined  that  its  portion  of  the 
joint  final  rule  will  not  result  in 
expenditures  by  State,  local,  and  tribal 
governments,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
Accordingly,  the  OCC  and  OTS  have  not 
prepared  budgetary  impact  statements 
or  specifically  addressed  the  regulatory 
alternatives  considered. 

List  of  Subiects 

12  CFR  Part  22 

Flood  insurance.  Mortgages,  National 
banks.  Reporting  and  recoidkeeping 
requirements. 

12  CFR  Part  208 

Accounting,  AgricuJture,  Banks, 
banking.  Confidential  business 
information,  Crime,  Currency,  Federal 
Reserve  System,  Flood  insurance. 
Mortgages,  Reporting  and  recordkeeping 
requirements,  Seciuities. 

12  CFR  Part  339 

Flood  insurance.  Reporting  and 
recordkeeping  requirements. 

12  CFR  Part  563 

Accounting,  Advertising,  Crime, 
Currency,  Flood  insurance.  Investments, 
Reporting  and  recordkeeping 
requirements.  Savings  associations. 
Securities,  Surety  bonds. 

12  CFR  Part  572 

Flood  insurance,  Reporting  and 
recordkeeping  requirements.  Savings 
associations. 

12  CFR  Part  614 

Agriculture,  Banks,  banking.  Flood 
insurance,  Foreign  trade.  Reporting  and 
recordkeeping  requirements.  Rural 
areas.  V 

12  CFR  Part  760        ^ 
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Credit  unions.  Mortgages,  Flood 
insurance.  Reporting  and  recordkeeping 

requirements. 

Office  of  the  CowptroUer  of  the  Currancy 

12  CFR  CHAFTSR I 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the  joint 
preamble,  part  22  of  chapter  I  of  title  12 
of  the  Code  of  Federal  Regulations  is 
revised  to  read  as  follows: 

PART  22— LOANS  IN  AREAS  HAVING 
SPECIAL  FLOOD  HAZARDS 

ooC*  I 

22.1  Authority j  purpose,  and  scope. 

22.2  Definitions. 

22.3  Requiremtnt  to  purchase  flood 
insurance  where  available. 

22.4  Exemptioas. 

22.5  Escrow  requirement. 

22.6  Required  use  of  standard  flood  hazard 
determination  form. 

22.7  Forced  placement  of  flood  insurance. 

22.8  Determination  fees. 

22.9  Notice  of  Special  flood  hazards  and 
availability  af  Federal  disaster  relief 
assistance.    . 

22.10  Notice  ojservicer's  identity. 

Appendix  A  to  Ptat  22 — Sample  Form  of 
Notice  of  Special  Flood  Hazards  and 
Availability  offederal  Disaster  Relief 
Assistance 

Authority:  12  b.S.C.  93a:  42  U.S.C.  4012a, 
4104a,  4104b.  4VD6.  and  4128. 

1 
$  22.1    Auttrartty,  purpoaa,  and  scopa. 

(a)  Authority^.  This  part  is  issued 
pursuant  to  12  U.S.C.  93a  and  42  U.S.C. 
4012a,  4104a,  4l04b,  4106,  and  4128. 

(b)  Purpose.  The  purpose  of  this  part 
is  to  implemenH  the  requirements  of  the 
National  Flood  Insurance  Act  of  1968 
and  the  Flood  Disaster  Protection  Act  of 
1973,  as  amended  (42  U.S.C.  4001- 
4129).  I 

(c)  Scope.  This  part,  except  for  §§  22.6 
and  22.8,  applies  to  loans  secured  by 
buildings  or  mobile  homes  located  or  to 
be  located  in  ajeas  determined  by  the 
Director  of  the  Federal  Emergency 
Management  Agency  to  have  special 
flood  hazards.  Sections  22.6  and  22.8 
apply  to  loans  secured  by  buildings  or 
mobile  homes,|regardless  of  location. 

§22.2    Deflnitiona. 

(a)  Act  means  the  National  Flood 
Insurance  Act  of  1968.  as  amended  (42 
U.S.C.  4001-4i29). 

(b)  Bank  means  a  national  bank  or  a 
bank  located  ii^  the  District  of  Columbia 
and  subject  to  (he  supervision  of  the 
Comptroller  oflthe  Currency. 

(c)  Building  ineans  a  walled  and 
roofed  structutie,  other  than  a  gas  or 
liquid  storage  tank,  that  is  principally 
above  ground  Sn^  affixed  to  a 
permanent  site ,  Ind  a  walled  and  roofed 


structure  while  in  the  course  of 
construction,  aheration,  or  repair. 

(d)  (Community  means  a  State  or  a 
pohtical  subdivision  of  a  State  that  has 
zoning  and  building  code  jurisdiction 
over  a  particular  area  having  special 
flood  hazards. 

(e)  Designated  loan  means  a  loan 
seciued  by  a  building  or  mobile  home 
that  is  located  or  to  be  located  in  a 
special  flood  hazard  area  in  which  flood 
insurance  is  available  under  the  Act. 

(f)  Director  ofFEMA  means  the 
Director  of  the  Federal  Emergency 
Management  Agency. 

(g)  Mobile  home  means  a  structtue, 
transportable  in  one  or  more  sections, 
that  is  built  on  a  permanent  chassis  and 
designed  for  use  with  or  without  a 
permanent  foundation  when  attached  to 
the  required  utilities.  The  term  mobile 
home  does  not  include  a  recreational 
vehicle.  For  ptirposes  of  this  part,  the 
term  mobile  home  means  a  mobile  home 
on  a  permanent  foundation.  The  term 
mobile  home  includes  a  manufactured 
home  as  that  term  is  used  in  the  NFIP. 

(h)  NFIP  means  the  National  Flood 
Insurance  Program  authorized  imder  the 
Act. 

(i)  Residential  improved  real  estate 
means  real  estate  upon  which  a  home  or 
other  residential  building  is  located  or 
to  be  located. 

(j)  Servicer  means  the  person 
responsible  for: 

(1)  Receiving  any  scheduled,  periodic 
payments  from  a  borrower  under  the 
terms  of  a  loan,  including  amotmts  for 
taxes,  insurance  premiums,  and  other 
charges  with  respect  to  the  property 
securing  the  loan;  and 

(2)  Making  payments  of  principal  and 
interest  and  any  other  payments  from 
the  amounts  received  from  the  borrower 
as  may  be  required  imder  the  terms  of 
the  loan. 

(k)  Special  flood  hazard  area  means 
the  land  in  the  flood  plain  within  a 
community  having  at  least  a  one  percent 
chance  of  flooding  in  any  given  year,  as 
designated  by  the  Director  of  FEMA. 

(1)  Table  funding  means  a  settlement 
at  which  a  loan  is  funded  by  a 
contemporaneous  advance  of  loan  funds 
and  an  assignment  of  the  loan  to  the 
person  advancing  the  funds. 

§  22.3    Requirement  to  purchase  flood 
insurance  wtiere  available. 

(a)  In  general.  A  bank  shall  not  make, 
increase,  extend,  or  renew  any 
nesigna     ^  loan  unless  the  building  or 
mob    ^     ^me  and  any  personal  property 
secu  uig  the  loan  is  covered  by  flood 
insurance  for  the  term  of  the  loan.  The 
amount  of  insurance  must  be  at  least 
equal  to  the  lesser  of  the  outstanding 
principal  balance  of  the  designated  loan 


or  the  maximum  limit  of  coverage 
available  for  the  particular  type  of 
property  imder  the  Act.  Flood  insurance 
coverage  under  the  Act  is  limited  to  the 
overall  value  of  the  property  securing 
the  designated  loan  minus  the  value  of 
the  land  on  which  the  property  is 
located. 

(b)  Table  funded  loans.  A  bank  that 
acqtiires  a  loan  from  a  mortgage  broker 
or  other  entity  through  table  frinding 
shall  be  considered  to  be  making  a  loan 
for  the  purposes  of  this  part. 

122.4    Exemptions. 

The  flood  insurance  requirement 
prescribed  by  §  22.3  does  not  apply  with 
respect  to: 

(a)  Any  State-owned  property  covered 
under  a  policy  of  self-insurance 
satisfactory  to  the  Director  of  FEMA. 
who  pubhshes  and  periodically  revises 
the  list  of  States  falling  within  this 
exemption;  or 

(b)  Property  securing  any  loan  with  an 
original  principal  balance  of  $5,000  or 
less  and  a  repayment  term  of  one  year 
or  less. 

{22.5    Escrow raqulrement 

If  a  bank  requires  the  escrow  of  taxes, 
insurance  premiimis,  fees,  or  any  other 
charges  for  a  loan  secured  by  residential 
improved  real  estate  or  a  mobile  home 
that  is  made,  increased,  extended,  or 
renewed  on  or  after  October  1, 1996,  the 
bank  shall  also  require  the  escrow  of  all 
premiums  and  fees  for  any  flood 
insurance  required  imder  §  22.3.  The 
bank,  or  a  servicer  acting  on  behalf  of 
the  bank,  shall  deposit  the  flood 
insurance  premiums  on  behalf  of  the 
borrower  in  an  escrow  account.  This 
escrow  account  will  be  subject  to 
escrow  requirements  adopted  pursuant 
to  section  10  of  the  Real  Estate 
Settlement  Procedures  Act  of  1974  (12 
U.S.C.  2609)  (RESPA),  which  generally 
limits  the  amount  that  may  be 
maintained  in  escrow  accounts  for 
certain  types  of  loans  and  requires 
escrow  account  statements  for  those 
accounts,  only  if  the  loan  is  otherwise 
subject  to  RESPA.  Following  receipt  of 
a  notice  from  the  Director  of  FEMA  or 
other  provider  of  flood  insurance  that 
premiums  are  due,  the  bank,  or  a 
servicer  acting  on  behalf  of  the  bank, 
shall  pay  the  amount  owed  to  the 
insurance  provider  from  the  escrow 
account  by  the  date  when  such 
premiums  are  due. 

§  22.6    Required  use  of  standard  flood 
hazard  determination  form. 

(a)  Use  of  form.  A  bank  shall  use  the  . 
standard  flood  hazard  determination 
form  developed  by  the  Director  of 
F^IA  (as  set  forth  in  Appendix  A  of  44 
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CFR  part  65)  when  determining  whether 
the  building  or  mc^ile  home  oHiered  as 
collatered  security  for  a  loan  is  or  will 
be  located  in  a  special  flood  hazard  area 
in  which  flood  insurance  is  available 
under  the  Act.  The  standard  flood 
hazard  determination  form  may  be  used 
in  a  printed,  computerized,  or  electronic 
manner. 

(b)  Retention  of  form.  A  bank  shall 
retain  a  copy  of  the  completed  standard 
flood  hazard  determination  form,  in 
either  hard  copy  or  electronic  form,  for 
the  period  of  time  the  bank  owns  the 
loan. 

§22.7   Forced  placeiiMnt  of  flood 
insurance. 

If  a  bank,  or  a  servicer  acting  on 
behalf  of  the  bank,  determines  at  any 
time  diuing  the  term  of  a  designated 
loan  that  the  building  or  mobile  home 
and  any  personal  property  securing  the 
designated  loan  is  not  covered  by  flood 
insiu-ance  or  is  covered  by  flood 
insurance  in  an  amount  less  than  the 
amount  required  under  §  22.3,  then  the 
bank  or  its  servicer  shall  notify  the 
borrower  that  the  borrower  should 
obtain  flood  insiu^nce,  at  the  borrower's 
expense,  in  an  amount  at  least  equal  to 
the  emoimt  required  under  §  22.3,  for 
the  remaining  term  of  the  loan.  If  the 
borrower  bils  to  obtain  flood  insurance 
within  45  days  after  notification,  then 
the  bank  or  its  servicer  shall  purchase 
insurance  on  the  borrower's  behalf.  The 
bank  or  its  servicer  may  charge  the 
borrower  for  the  cost  of  premiums  and 
fees  incurred  in  purchasing  the 
insurance. 

§  22.8    Determination  fees. 

(a)  General.  Notwithstanding  any 
Federal  or  State  law  other  than  the 
Flood  Disaster  Protection  Act  of  1973  as 
amended  (42  U.S.C.  4001-4129),  any 
bank,  or  a  servicer  acting  on  behalf  of 
the  bank,  may  charge  a  reasonable  fee 

.  for  determining  whether  the  building  or 
mobile  home  seciuing  the  loan  is 
located  or  will  be  located  in  a  special 
flood  hazard  area.  A  determination  fee 
may  also  include,  but  is  not  limited  to, 
a  fee  for  life-of-loan  monitoring. 

(b)  Borrower  fee.  The  determination 
fee  authorized  by  paragraph  (a)  of  this 
section  may  be  charged  to  the  borrower 
if  the  determination: 

(1)  Is  made  in  connection  with  a 
making,  increasing,  extending,  or 
renewing  of  the  loan  that  is  initiated  by 
the  borrower; 

(2)  Reflects  the  Director  of  FEMA's 
revision  or  updating  of  floodplain  areas 
or  flood-risk  zones; 

(3)  Reflects  the  Director  of  FEMA's 
publication  of  a  notice  or  compendium 
that: 


(i)  AfliBcts  the  area  in  which  the 
building  or  mobile  home  securing  the 
loan  is  located;  or 

(ii)  By  determination  of  the  Director  of 
F^ilA,  may  reasonably  require  a 
determination  whether  the  building  or 
mobile  home  seciuing  the  loan  is 
located  in  a  special  flood  hazard  area;  or 

(4)  Results  m  the  purchase  of  flood 
insurance  coverage  by  the  bank  or  its 
Servicer  on  behalf  of  the  borrower  under 
§22.7. 

(c)  Purchaser  or  transferee  fee.  The 
determination  fee  authorized  by 
paragraph  (a)  of  this  section  may  be 
chargecl  to  the  purchaser  or  transferee  of 
a  loan  in  the  case  of  the  sale  or  transfer 
of  the  loan. 

$  22.9    Notice  of  special  flood  hazards  and 
avallabttlty  of  Federal  disaster  relief 
assistance. 

(a)  Notice  requirement.  When  a  bank 
makes,  increases,  extends,  or  renews  a 
loan  secured  by  a  building  or  a  mobile 
home  located  or  to  be  located  in  a 
special  flood  hazard  area,  the  bank  shall 
mail  or  deliver  a  written  notice  to  the 
borrower  and  to  the  servicer  in  all  cases 
whether  or  not  flood  insurance  is 
available  under  the  Act  for  the  collateral 
securing  the  loan. 

(b)  Contents  of  notice.  The  written 
notice  must  include  the  following 
information: 

(1)  A  warning,  in  a  form  approved  by 
the  Director  of  FEMA,  that  the  building 
or  the  mobile  home  is  or  will  be  located 
in  a  special  flood  hazard  area; 

(2)  A  description  of  the  flood 
insurance  purchase  requirements  set 
forth  in  section  102(b)  of  the  Flood 
Disaster  Protection  Act  of  1973,  as 
amended  (42  U.S.C.  4012a(b)); 

(3)  A  statement,  where  applicable, 
that  flood  insyrance  coverage  is 
available  under  the  NFIP  and  may  also 
be  available  from  private  insurers;  and 

(4)  A  statement  whether  Federal 
disaster  relief  assistance  may  be 
available  in  the  event  of  damage  to  the 
building  or  mobile  home  caused  by 
flooding  in  a  Federally  declared 
disaster.    < 

(c)  Timing  of  notice.  The  bank  shall 
provide  the  notice  required  by 
paragraph  (a)  of  this  section  to  the 
borrower  within  a  reasonable  time 
before  the  completion  of  the  transaction, 
and  to  the  servicer  as  promptly  as 
practicable  after  the  bank  provides 
notice  to  the  borrower  and  in  any  event 
no  later  than  the  time  the  bank  provides 
other  similar  notices  to  the  servicer 
concerning  hazard  insurance  and  taxes. 
Notice  to  the  servicer  may  be  made 
electronically  or  may  take  the  form  of  a 
copy  of  the  notice  to  the  borrower. 

(a)  Record  of  receipt.  The  bank  shall 
retain  a  record  of  the  receipt  of  the 


notices  by  the  borrower  and  the  servicer 
for  the  period  of  time  the  bank  owns  the 
loan. 

(e)  Alternate  method  of  notice.  Instead 
of  providing  the  notice  to  the  borrower 
required  by  paragraph  (a)  of  this  section, 
a  bank  may  obtain  satisfactory  written 
assurance  hx>m  a  seller  or  lessor  that. 
within  a  reasonable  time  before  the  ' 
completion  of  the  sale  or  lease 
transaction,  the  seller  or  lessor  has 
provided  such  notice  to  the  purchaser  or 
lessee.  The  bank  shall  retain  a  record  of 
the  written  assurance  from  the  seller  or 
lessor  for  the  period  of  time  the  bank 
owns  the  loan. 

(f)  Use  of  prescribed  form  of  notice.  A 
bank  will  be  considered  to  be  in 
compliance  with  the  requirement  for 
notice  to  the  borrower  of  this  section  by 
providing  written  notice  to  the  borrower 
containing  the  language  presented  in 
appendix  A  to  this  part  within  a 
reasonable  time  before  the  completion 
of  the  transaction.  The  notice  presented 
in  appendix  A  to  this  part  satisfles  the 
borrower  notice  requirements  of  the  Act. 

$22.10    Notice  of  servicer's  identity. 

(a)  Notice  requirement.  When  a  bank 
makes,  increases,  extends,  renews,  sells, 
or  transfers  a  loan  seciu«d  by  a  building 
or  mobile  home  located  or  to  be  located 
in  a  special  flood  hazard  area,  the  bank 
shall  notify  the  Director  of  FEMA  (or  the 
Director's  designee)  in  writing  of  the 
identity  of  the  servicer  of  the  loan.  The 
Director  of  FEMA  has  designated  the 
insurance  provider  to  receive  the  bank's 
notice  of  the  servicer's  identity.  This 
notice  may  be  provided  electronically  if 
electronic  transmission  is  satisfactory  to 
the  Director  of  FEMA's  designee. 

(b)  Transfer  of  servicing  rights.  The 
bank  shall  notify  the  Director  of  FEMA 
(or  the  Director's  designee)  of  any 
change  in  the  servicer  of  a  loan 
described  in  paragraph  (a)  of  this 
section  within  60  days  after  the  effective 
date  of  the  change.  This  notice  may  be 
provided  electronically  if  electronic 
transmission  is  satisfactory  to  the 
Director  of  FEMA's  designee.  Upon  any 
change  in  the  servicing  of  a  loan 
described  in  paragraph  (a)  of  this 
section,  the  duty  to  provide  notice 
under  this  paragraph  (b)  shall  transfer  to 
the  transferee  servicer. 

Appendix  A  to  Part  22 — Sample  Fonn 
of  Notice  of  Special  Flood  Hazards  and 
Availability  of  Federal  Disaster  Relief 
Assistance 

We  are  giving  you  this  notice  to  inform  you 
that: 

The  building  or  mobile  home  securing  the 
loan  for  which  you  have  applied  is  or  will 
he  located  in  an  area  with  special  flood 
hazards. 
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"nra  area  hasi  been  identified  by  the 
Diroctor  of  the  Federal  Emergency 
Manigement  Agency  (FEMA)  as  a  special 
flood  hazard  aiea  using  FEMA's  Flood 
Insurance  Rata  Map  or  the  Flood  Hazard 
Boundary  Map  for  the  following  community: 
,    .  This  area  has  at  least  a  one 
pensnt  (1%)  c^iance  of  a  flood  equal  to  or 
exceeding  the  base  flood  elevation  (a  100- 
year  flood]  in  9ny  given  year.  During  the  life 
of  a  30-year  mijrtgage  loan,  the  risk  of  a  100- 
year  flood  in  a  special  flood  hazard  area  is 
26  percent  (26%). 

Federal  law  tllows  a  lender  and  borro%ver 
jointly  to  request  the  Director  of  FEMA  to 
review  the  determination  of  whether  the 
property  securing  the  loan  is  located  in  a 
special  flood  hazard  area.  If  you  would  like 
to  make  such  a  request,  please  contact  us  for 
further  infixm^tion. 

The  oommunity  in  which  the 

property  securing  the  loan  is  located 
participates  in  the  National  Flood  Insurance 
Program  (NFIP).  Federal  law  will  not  allow 
us  to  make  you  the  loan  that  you  have 
applied  for  if  you  do  not  purchase  flood 
insurance.  The  flood  insurance  must  be 
maintained  for  the  life  of  the  loan.  If  you  fail 
to  purchase  or  renew  flood  insurance  on  the 
property,  Federal  law  authorizes  and  requires 
us  to  purchase  the  flood  insurance  for  you  at 
your  expense. 

•  Flood  insurance  coverage  under  the 
NFIP  may  be  purchased  through  an  insurance 
agent  who  will  obtain  the  policy  either 
directly  through  the  NFIP  or  through  an 
insurance  company  that  participates  in  the 
NFIP.  Flood  inciirance  also  may  be  available 
from  private  inmirers  that  do  not  participate 
in  the  NFIP. 

•  At  a  minii^um,  flood  insurance 
purchased  mu4t  cover  the  lesser  of: 

(1)  the  outstanding  principal  balance  of  the 
loan;  or 

[2]  the  maximum  amount  of  coverage 
allowed  for  the  type  of  property  under  the 
NFIP. 

Flood  insuraiice  coverage  under  the  NFIP 
is  limited  to  the  overall  value  of  the  property 
securing  the  loan  minus  the  value  of  the  land 
on  which  the  property  is  located. 

•  Federal  disaster  relief  assistance  (usually 
in  the  {(»m  of  a  low-interest  loan)  may  be 
available  for  d^ages  incurred  in  excess  of 
your  flood  insurance  if  your  community's 
participation  in  the  NFIP  is  in  accordance 
with  NFIP  teqairements. 

Flood  insurance  coverage  under  the 

NFIP  is  not  available  for  the  property 
securing  the  loan  because  the  community  in 
which  the  property  is  located  does  not 
participate  in  fie  NFIP.  In  addition,  if  the 
non-participating  community  has  been 
identifled  for  at  least  one  year  as  containing 
a  special  flood  hazard  area,  properties 
located  in  the  community  will  not  be  eligible 
for  Federal  disaster  relief  assistance  in  the 
event  of  a  Federally-declared  flood  disaster. 


Dated:  Augnst  14, 1996. 
Bogana  A.  Ladwig, 

Ckimptroller  of  the  Currency. 

Federal  Scaerve  Syatem 

12  CFR  CHAFTER  D 

Authority  and  Issnance 

For  the  reasons  set  forth  in  the  joint 
preamble,  part  208  of  chapter  II  of  title 
12  of  the  Code  of  Federal  Regulations  is 
amended  as  set  forth  below: 

PAFTT  208-MEMBER8HIP  OF  STATE 
BANKINQ  mSTITUnONS  Vi  THE 
FEDERAL  RESERVE  SYSTEM 
(REGULATION  H) 

1.  The  authority  citation  for  part  208 
is  revised  to  read  as  follows: 

Aodiariljr:  12  U.S.C  36,  248(a),  248(c), 
321-3388.  371d,  461,  481-486,  601,  611, 
1814. 1823(j).  1828(o).  1831o,  1831p-l,  3105, 
3310.  3331-3351,  and  3906-3909;  15  U.S.C. 
78b.  781(b),  781(g),  781(i),  781-4(c)(5),  78q, 
78q-l,  and  78w;  31  U.S.C.  5318;  42  U.S.C 
4012a.  4104a,  4104b,  4106.  and  4128. 

2.  In  $  208.8,  paragraph  (e)  is  removed 
and  reserved,  and  appendix  A — Sample 
Notices  following  paragraph  (k)(6)(iii)  is 
removed. 

3.  A  new  §  208.23  is  added  at  the  end 
of  subpart  A  to  read  as  follows: 

§206w23    Loans  in  aran  having  special 
flood  haiwds. 

(a)  Purpose  and  scope — (1)  Purpose. 
The  purpose  of  this  section  is  to 
implement  the  requirements  of  the 
National  Flood  Insurance  Act  of  1968 
and  the  Flood  Disaster  Protection  Act  of 
1973,  as  amended  (42  U.S.C.  4001- 
4129). 

(2)  Scope.  This  section,  except  for 
paragraphs  (f)  and  (h)  of  this  section, 
applies  to  loans  secured  by  buildings  or 
mobile  homes  located  or  to  be  located 
in  areas  determined  by  the  Director  of 
the  Federal  Emergency  Management 
Agency  to  have  special  flood  hazards. 
Paragraphs  (f)  and  (h)  of  this  section 
apply  to  loans  secured  by  buildings  or 
mobile  homes,  regardless  of  location. 

(b)  Definitions.  (1)  Act  means  the 
National  Flood  Insurance  Act  of  1968, 
as  amended  (42  U.S.C.  4001^129). 

(2)  Building  means  a  walled  and 
roofed  structure,  other  than  a  gas  or 
liquid  storage  tank,  that  is  principally 
above  ground  and  affixed  to  a 
permanent  site,  and  a  walled  and  roofed 
structure  while  in  the  course  of 
construction,  alteration,  or  repair. 

(3)  Community  means  a  State  or  a 
poUtical  subdivision  of  a  State  that  has 
zoning  and  building  code  jiuisdiction 
over  a  particular  area  having  special 
flood  hazards. 

(4)  Designated  loan  means  a  loan 
secured  by  a  building  or  mobile  home 


that  is  located  or  to  be  located  in  a 
special  flood  hazard  area  in  which  flood 
insiu^nce  is  available  imder  the  Act. 

(5)  Director  of  FEMA  means  the 
Director  of  the  Federal  Emergency 
Management  Agency. 

(6)  Mobile  home  means  a  stnx:ture, 
transportable  in  one  or  more  sections, 
that  is  built  on  a  permanent  chassis  and 
desigbed  for  use  with  or  without  a 
permanent  foimdation  when  attached  to 
the  required  utiHties.  The  term  mobile 
home  does  not  include  a  recreational 
vehicle.  For  purposes  of  this  section,  the 
term  mobile  home  means  a  mobile  home 
on  a  permanent  foimdation.  The  term 
mobile  home  includes  a  manufoctured 
home  as  that  term  is  used  in  the  NFIP. 

(7)  NFIP  means  the  National  Flood 
Insurance  Program  authorized  imdw  the 
Act. 

(8)  Residential  improved  real  estate 
means  real  estate  upon  which  a  home  or 
other  residential  biiilding  is  located  or 
to  be  located. 

(9)  Servicer  means  the  person 
responsible  for: 

(0  Receiving  any  scheduled,  periodic 
payments  firom  a  borrower  tmder  the 
terms  of  a  loan,  including  amounts  for 
taxes,  insurance  premiums,  and  other 
charges  with  respect  to  the  property 
securing  the  loan;  and 

(ii)  \feking  payments  of  principal  and 
interest  and  any  other  payments  from 
the  amounts  received  from  the  borrower 
as  may  be  required  imder  the  terms  of 
the  loan. 

(10)  Special  flood  hazard  area  means 
the  land  in  the  flood  plain  within  a 
community  having  at  least  a  one  percent 
chance  of  flooding  in  any  given  year,  as 
designated  by  the  Director  of  FEMA. 

(11)  Table  funding  means  a  settlement 
at  which  a  loan  is  funded  by  a 
contemporaneous  advtmce  of  loan  fimds 
and  an  assignment  of  the  loan  to  the 
person  advancing  the  funds. 

(c)  Requirement  to  purchase  flood 
insurance  where  available — (1)  In 
general.  A  state  member  bank  shall  not 
make,  increase,  extend,  or  renew  any 
designated  loan  unless  the  building  or 
mobile  home  and  any  personal  property 
securing  the  loan  is  covered  by  flood 
insurance  for  the  terra  of  the  loan.  The 
amoimt  of  insurance  must  be  at  least 
equal  to  the  lesser  of  the  outstanding 
principal  balance  of  the  designated  loan 
or  the  maximiun  limit  of  coverage 
available  for  the  particular  type  of 
property  under  the  Act.  Flood  insurance 
coverage  under  the  Act  is  limited  to  the 
overall  value  of  the  property  securing 
the  designated  loan  minus  the  value  of 
the  land  on  which  the  property  is 
located. 

(2)  Table  funded  loans.  A  state 
member  bank  that  acquires  a  loan  bom 
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a  mortgage  broker  or  other  entity 
through  table  funding  shall  be 
considered  to  be  making  a  loan  for  the 
purposes  of  this  section. 

(a)  Exemptions.  The  flood  insurance 
requirement  prescribed  by  paragraph  (c) 
of  this  section  does  not  apply  with 
respect  to: 

(1)  Any  State-owned  property  covered 
imder  a  policy  of  self-insurance 
satisfactory  to  the  Director  of  FEMA, 
who  publishes  and  periodically  revises 
the  list  of  States  falling  within  this 
exemption;  or 

(2)  Property  securing  any  Igan  with  an 
original  principal  balance  ot$5,000  or 
less  and  a  repayment  term  of  one  year 
or  less. 

(e)  Escrow  requirement.  If  a  state 
member  bank  requires  the  escrow  of 
taxes,  insurance  premiimis,  fees,  or  any 
other  charges  for  a  loan  secured  by 
residential  improved  real  estate  or  a 
mobile  home  Uiat  is  made,  increased, 
extended,  or  renewed  on  or  after 
October  1, 1996,  the  state  member  bank 
shall  also  require  the  escrow  of  all 
premiums  and  fees  for  any  flood 
insurance  required  under  paragraph  (c) 
of  this  section.  The  state  member  bank, 
or  a  servicer  acting  on  its  behalf,  shall 
deposit  the  flood  insurance  premiums 
on  behalf  of  the  borrower  in  an  escrow 
account.  This  escrow  account  will  be 
subject  to  escrow  requirements  adopted 
pursuant  to  section  10  of  the  Real  Estate 
Settlement  Procedures  Act  of  1974  (12 
U.S.C.  2609)  (RESPA).  which  generally 
lunits  the  amount  that  may  be 
maintained  in  escrow  accounts  for 
certain  types  of  loans  and  requires 
escrow  account  statements  for  those 
accounts,  only  if  the  loan  is  otherwise 
subject  to  RESPA.  Following  receipt  of 
a  notice  from  the  Director  of  FEMA  or 
other  provider  of  flood  insurance  that 
premiums  are  due,  the  state  member 
bank,  or  a  servicer  acting  on  its  behalf, 
shall  pay  the  amount  owed  to  the 
insurance  provider  from  the  escrow 
account  by  the  date  when  such 
premiums  are  due. 

(f)  Required  use  of  standard  flood 
hazard  determination  form — (1)  Use  of 
form.  A  state  member  bank  shall  use  the 
standard  flood  hazard  determination 
form  developed  by  the  Director  of 
FEMA  (as  set  forth  in  Appendix  A  of  44 
CFR  part  65)  when  determining  whether 
the  building  or  mobile  home  ofiieredas 
collateral  security  for  a  loan  is  or  will 
be  located  in  a  special  flood  hazard  area 
in  which  flood  insurance  is  available 
under  the  Act.  The  standard  flood 
hazard  determination  form  may  be  used 
in  a  printed,  computerized,  or  electronic 
manner. 

(2)  Retention  of  form.  A  state  member 
bank  shall  retain  a  copy  of  the 


completed  standard  flood  hazard 
determination  form,  in  either  hard  copy 
or  electronic  form,  for  the  period  of  time 
the  bank  owns  the  loan. 

(g)  Forced  placement  of  flood 
insurance.  If  a  state  member  bank,  or  a 
servicer  acting  on  behalf  of  the  bank, 
determines  at  any  time  during  the  term 
of  a  designated  loan  that  the  building  or 
mobile  home  and  any  personal  property 
securing  the  designated  loan  is  not 
covered  by  floocf  insurance  or  is  covered 
by  flood  insurance  in  an  amount  less 
than  the  amount  required  under 
paragraph  (c)  of  this  section,  then  the 
bank  or  its  servicer  shall  notify  the 
borrower  that  the  borrower  should 
obtain  flood  insurance,  at  the  borrower's 
expense,  in  an  amount  at  least  equal  to 
the  amount  required  under  paragraph 
(c)  of  this  section,  for  the  remaining 
term  of  the  loan.  If  the  borrower  fails  to 
obtain  flood  insurance  within  45  days 
after  notification,  then  the  state  member 
bank  or  its  servicer  shall  purchase 
insurance  on  the  borrower's  behalf.  The 
state  member  bank  or  its  servicer  may 
charge  the  borrower  for  the  cost  of 
premiums  and  fees  incurred  in 
purchasing  the  insurance. 

(h)  Determination  fees— Cy)  General. 
Notwithstanding  any  Federal  or  State 
law  other  than  the  Flood  Disaster 
Protection  Act  of  1973,  as  amended  (42 
U.S.C.  4001-4129),  any  state  member 
bank,  or  a  servicer  acting  on  behalf  of 
the  bank,  may  charge  a  reasonable  fee 
for  determining  whether  the  building  or 
mobile  home  securing  the  loan  is 
located  or  will  be  located  in  a  si}ecial 
flood  hazard  area.  A  determination  fee 
may  also  include,  but  is  not  limited  to, 
a  fee  for  life-of-loan  monitoring. 

(2)  Borrower  fee.  The  determination 
fee  authorized  by  paragraph  (h)(1)  of 
this  section  may  be  charged  to  the 
borrower  if  the  determination: 

(i)  Is  made  in  connection  with  a 
making,  increasing,  extending,  or 
renewing  of  the  loan  that  is  initiated  by 
the  borrower; 

(ii)  Reflects  the  Director  of  FEMA's 
revision  or  updating  of  floodplain  areas 
or  flood-risk  zones; 

(iii)  Reflects  the  Director  of  FEMA's 
publication  of  a  notice  or  compendium 
that: 

(A)  Affects  the  area  in  which  the 
building  or  mobile  home  seciuing  the 
loan  is  located;  or 

(B)  By  determination  of  the  Director  of 
FEMA,  may  reasonably  require  a 
determination  whether  the  building  or 
mobile  home  securing  the  loan  is 
located  in  a  special  flood  hazard  area;  or 

(iv)  Results  in  the  purchase  of  flood 
insurance  coverage  by  the  lender  or  its 
servicer  on  behalf  of  the  borrower  under 
paragraph  (g)  of  this  section. 


(3)  Purchaser  or  transferee  fee.  The 
determination  fee  authorized  by 
paragraph  (h)(1)  of  this  section  may  be 
charged  to  the  purchaser  or  transferee  of 
a  loan  in  the  caw  of  the  sale  or  transfer 
of  the  loan. 

(i)  Notice  of  special  flood  hazards  and 
availability  of  Federal  disaster  relief 
assistance— {\)  Notice  requirement. 
When  a  state  member  bank  makes, 
increases,  extends,  or  renews  a  loan 
secured  by  a  building  or  a  mobile  home 
located  or  to  be  located  in  a  special 
flood  hazard  area,  the  bank  shall  mail  or 
deliver  a  written  notice  to  the  borrower 
and  to  the  servicer  in  all  cases  whether 
or  not  flood  insurance  is  available  under 
the  Act  for  the  collateral  securing  the 
loan. 

(2)  Contents  of  notice  The  written 
notice  must  include  the  following 
information: 

(i)  A  warning,  in  a  form  approved  by 
the  Director  of  FEMA,  that  the  building 
or  the  mobile  home  is  or  will  be  located 
in  a  special  flood  hazard  area; 

(ii)  A  description  of  the  flood 
insurance  purchase  requirements  set 
forth  in  section  102(b)  of  the  Flood 
Disaster  Protection  Act  of  1973,  as 
amended  (42  U.S.C.  4012a(b)); 

(iii)  A  statement,  where  applicable, 
that  flood  insurance  coverage  is 
available  under  the  NFIP  and  may  also 
be  available  from  private  insurers;  and 

(iv)  A  statement  whether  Federal 
disaster  relief  assistance  may  be 
available  in  the  event  of  damage  to  the 
building  or  mobile  home  caused  by 
flooding  in  a  Federally  declared 
disaster. 

(3)  Timing  of  notice.  The  state 
member  bank  shall  provide  the  noiiue 
required  by  paragraph  (i)(l)  of  this 
section  to  the  borrower  within  a 
reasonable  time  before  the  completion 
of  the  transaction,  and  to  the  servicer  as 
promptly  as  practicable  after  the  bank 
provides  notice  to  the  borrower  and  in 
any  event  no  later  than  the  time  the 
bank  provides  other  similar  notices  to 
the  servicer  concerning  hazard 
insurance  and  taxes.  Notice  to  the 
servicer  may  be  made  electronically  or 
may  take  the  form  of  a  copy  of  the 
notice  to  the  borrower. 

(4)  Record  of  receipt.  The  state 
member  bank  shall  retain  a  record  of  the 
receipt  of  the  notices  by  the  borrower 
and  the  servicer  for  the  period  of  time 
the  bank  owns  the  loan. 

(5)  Alternate  method  of  notice. 
Instead  of  providing  the  notice  to  the 
borrower  required  by  paragraph  (i)(l)  of 
this  section,  a  state  member  bank  may 
obtain  satisfactory  written  assurance 
from  a  seller  or  lessor  that,  within  a 
reasonable  time  before  the  completion 
of  the  sale  or  lease  transaction,  the  seller 
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or  lessor  has  prbvided  such  notice  to  the 
purchaser  or  lefsee.  The  state  member 
bank  shall  retaiii  a  record  of  the  written 
assurance  fromlthe  seller  or  lessor  for 
the  period  of  ti«ae  the  bank  owns  the 
loan. 

(6)  Use  of  prescribed  form  of  notice. 
A  state  membet  bank  will  be  considered 
to  be  in  compliance  with  the 
requirement  fof  notice  to  the  borrower 
of  this  paragraph  (i)  by  providing 
written  notice  to  the  borrower 
containing  the  language  presented  in 
appendix  A  to  this  section  within  a 
reasonable  time  before  the  completion 
of  the  transaction.  The  notice  presented 
in  appendix  A  to  this  section  satisfies 
the  borrower  notice  requirements  of  the 
Act 

(j)  Notice  ofaervicer's  identity — (1) 
Notice  requireipent.  When  a  state 
member  bank  lAakes,  increases,  extends, 
renews,  sells,  or  transfers  a  loan  secured 
by  a  building  or  mobile  home  located  or 
to  be  located  ia  a  special  flood  hazard 
area,  the  bank  shall  notify  the  Director 
of  FEMA  (or  the  Director's  designee)  in 
writing  of  the  identity  of  the  servicer  of 
the  loan.  The  Director  of  FEMA  has 
designated  the  insurance  provider  to 
receive  the  state  member  bank's  notice 
of  the  servicer's  identity.  This  notice 
may  be  provided  electronically  if 
electronic  trananission  is  satisfactory  to 
the  Director  of  FEMA's  designee. 

(2)  Transfer  of  servicing  rights.  The 
state  member  bank  shall  notify  the 
Director  of  FEMA  (or  the  Director's 
designee)  of  anV  change  in  the  servicer 
of  a  loan  described  in  paragraph  (j)(l)  of 
this  section  within  60  days  after  the 
effective  date  of  the  change.  This  notice 
may  be  provideid  electronically  if 
electronic  transmission  is  satisfactory  to 
the  Director  of  FEMA's  designee.  Upon 
any  change  in  the  servicing  of  a  loan 
described  in  paragraph  (j)(l)  of  this 
section,  the  duty  to  provide  notice 
under  this  paragraph  (j)(2)  shall  transfer 
to  the  transferee  servicer. 

Appendix  A  to  §  208.23 — Sample  Form 
of  Notice  of  Special  Flood  Hazards  and 
Availability  of  Federal  Disaster  Relief 
Assistance 

We  are  giving  ]^ou  this  notice  to  inform  you 
that:  .  1 

The  building  or  mobile  home  securing  the 
loan  for  which  you  have  applied  is  or  will 
be  located  in  an  area  with  special  flood 
hazards.  | 

The  area  has  t>#en  identified  by  the 
Director  of  the  Federal  Emergency 
Management  Agancy  (FEMA)  as  a  special 
flood  hazard  are^  using  FEMA's  Flood 
Insurance  Rate  A  lap  or  the  Flood  Hazard 
Boundary  Map  b  t  the  following  community: 
.  This  area  has  at  least  a  one 
percent  (1%)  chance  of  a  flood  equal  to  or 
exceeding  the  t)a*e  flood  elevation  (a  100- 


yaar  flood)  in  any  given  year.  During  the  life 
of  a  30-year  mortgage  loan,  the  risk  of  a  100- 
year  flood  in  a  special  flood  hazard  area  is 
26  percent  (26%). 

Federal  law  allows  a  lender  and  borrower 
jointly  to  request  the  Director  of  FEMA  to 
review  the  determination  of  whether  the 
property  securing  the  loan  is  located  in  a 
special  flood  hazard  area.  If  you  would  like 
to  make  such  a  request,  please  contact  us  fcH' 
further  information. 

The  community  in  which  the 

property  securing  the  loan  Is  located 
participates  in  the  National  Flood  Insurance 
Program  (NFIP).  Federal  law  will  not  allow 
us  to  make  you  the  loan  that  you  have 
applied  for  if  you  do  not  purchase  flood 
insurance.  The  flood  insurance  must  be 
maintained  for  the  life  of  the  loan.  If  you  foil 
to  purchase  or  renew  flood  insurance  on  the 
property,  Federal  law  authorizes  and  requires 
us  to  purchase  the  flood  insurance  for  you  at 
your  expense. 

•  Flood  insurance  coverage  under  the 
NFIP  may  be  purchased  through  an  insurance 
agent  who  will  obtain  the  policy  either 
directly  through  the  NFIP  or  through  an 
insurance  company  that  participates  in  the 
NFIP.  Flood  insurance  also  may  be  available 
from  private  insurers  that  do  not  participate 
in  the  NFIP. 

•  At  a  minimimi,  flood  insurance 
piut:hased  must  cover  the  lesser  of: 

(1)  the  outstanding  principal  balance  of  the 
loan;  or 

(2)  the  maximiun  amount  of  coverage 
allowed  for  the  type  of  property  under  the 
NFIP. 

Flood  insurance  coverage  under  the  NFIP 
is  limited  to  the  overall  value  of  the  property 
securing  the  loan  minus  the  value  of  the  land 
on  which  the  propierty  is  located. 

•  Federal  disaster  relief  assistance  (usually 
in  the  form  of  a  low-interest  loan)  may  be 
available  for  damages  incurred  in  excess  of 
your  flood  insurance  if  yoin'  community's 
participation  in  the  NFIP  is  in  accordance 
with  NFIP  requirements. 

Flood  insurance  coverage  under  the 

NFIP  is  not  available  for  the  property 
securing  the  loan  because  the  community  in 
which  the  property  is  located  does  not 
participate  in  the  NFIP.  In  addition,  if  the 
non-participating  community  has  been 
identifled  for  at  least  one  year  as  containing 
a  special  flood  hazard  area,  properties 
located  in  the  community  will  not  be  eligible 
for  Federal  disaster  relief  assistance  in  the 
event  of  a  Federally-declared  flood  disaster. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  August  15, 1996. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 

Federal  Deposit  Insurance  Corporation 

12  CFR  CHAPTER  m 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the  joint 
preamble,  the  Board  of  Directors  of  the 
FDIC  revises  part  339  of  chapter  III  of 
title  12  of  the  Code  of  Federal 
Regulations  to  read  as  follows: 


PART  339-LOANS  IN  AREAS  HAVING 
SPEaAL  FLOOD  HAZARDS 

339.1  Authority,  purpose,  and  scope. 

339.2  Definitions. 

339.3  Requirement  to  purchase  flood 
incurance  where  available. 

339.4  Exemptions. 

339.5  Escrow  requirement. 

339.6  Required  use  of  standard  flood  hazard 
determination  form. 

339.7  Forced  placement  of  flood  insurance. 

339.8  Determination  fees. 

339.9  Notice  of  special  flood  hazards  and 
availabilitv  of  Federal  disaster  relief 
assistanoaT 

339. 10  Notice  of  servicer's  identity. 

Appendix  A  to  Part  339 — Sample  Form  vt 
Notice  of  Special  Flood  Hazards  and 
Availability  of  Federal  Disaster  Rriief 
Aaaistanoe 

Authority:  42  U.S.C.  4012a,  4104a,  4104b, 
4106,  and  4128. 

f  3M.1    Authority,  purpose,  and  scope. 

(a)  Authority.  This  part  is  issued 
pursuant  to  42  U.S.C.  4012a,  4104a. 
4104b,  4106,  and  4128. 

(b)  Purpose.  The  piupose  of  this  part 
is  to  implement  the  requirements  of  the 
National  Flood  Insurance  Act  of  1968 
and  the  Flood  Disaster  Protection  Act  of 
1973,  as  amended  (42  U.S.C.  4001- 
4129). 

(c)  Scope.  This  part,  except  for 
§§  339.6  and  339.8,  applies  to  loans 
secured  by  buildings  or  mobile  homes 
located  or  to  be  located  in  areas 
determined  by  the  Director  of  the  * 
Federal  Emergency  Management  Agency 
to  have  special  flood  hazards.  Sections 
339.6  and  339.8  apply  to  loans  secured 
by  buildings  or  mobile  homes, 
regardless  of  location. 

§3M.2    Definitions. 

(a)  Act  means  the  National  Flood 
Insurance  Act  of  1968,  as  amended  (42 
U.S.C.  4001-4129). 

(b)  Bank  means  an  Insured  state 
nonmember  bank  and  an  insiued  state 
branch  of  a  foreign  bank  or  any 
subsidiary  of  an  insured  state 
nonmember  bank. 

(c)  'Building  means  a  walled  and 
roofed  structure,  other  than  a  gas  or 
liquid  storage  tank,  that  is  principally 
above  ground  and  afRxed  to  a 
permanent  site,  and  a  walled  and  roofed 
structure  while  in  the  course  of 
construction,  alteration,  or  repair. 

(d)  Community  means  a  State  or  a 
political  subdivision  of  a  State  that  has 
zoning  and  building  code  jurisdiction 
over  a  particular  area  having  special 
flood  hazards. 

(e)  Designated  loan  means  a  loan 
secured  by  a  building  or  mobile  home 
that  is  located  or  to  be  located  in  a 
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special  flood  hazard  area  in  which  flood 
insurance  is  available  under  the  Act. 

(f)  Director  ofFEMA  means  the 
Director  of  the  Federal  Emergency 
Management  Agency. 

(g)  Mobile  home  means  a  structure, 
transportable  in  one  or  more  sections, 
that  is  built  on  a  permanent  chassis  and 
designed  for  use  with  or  without  a 
permanent  foundation  when  attached  to 
the  required  utilities.  The  term  mobile 
home  does  not  include  a  recreational 
vehicle.  For  purposes  of  this  part,  the 
term  mobile  home  means  a  mobile  home 
'on  a  permanent  foundation.  The  term 
mobile  home  includes  a  manufactured 
home  as  that  term  is  used  in  the  NFIP. 

(h)  NFIP  means  the  National  Flood 
Insurance  Program  authorized  under  the 
Act. 

(i)  Residential  improved  real  estate 
means  real  estate  upon  which  a  home  or 
other  residential  building  is  located  or 
to  be  located. 

(j)  Servicer  means  the  person 
responsible  for: 

(1)  Receiving  any  scheduled,  periodic 
payments  from  a  borrower  under  the 
terms  of  a  loan,  including  amounts  for 
taxes,  insurance  premiums,  and  other 
charges  with  respect  to  the  property 
securing  the  loan;  and 

(2)  Making  payments  of  principal  and 
interest  and  any  other  payments  from 
the  amounts  received  from  the  borrower 
as  may  be  required  under  the  terms  of 
the  loan. 

(k)  Special  flood  hazard  area  means 
the  land  in  the  flood  plain  within  a 
community  having  at  least  a  one  percent 
chance  of  flooding  in  any  given  year,  as 
designated  by  the  Director  of  FEMA. 

(1)  Table  funding  means  a  settlement 
at  which  a  loan  is  funded  by  a 
contemporaneous  advance  of  loan  funds 
and  an  assignment  of  the  loan  to  the 
person  advancing  the  funds. 

§  338.3    Requirement  to  purchase  flood 
Insurance  wliere  available. 

(a)  In  general.  A  bank  shall  not  make, 
increase,  extend,  or  renew  any 
designated  loan  unless  the  building  or 
mobile  home  and  any  personal  property 
securing  the  loan  is  covered  by  flood 
insurance  for  the  term  of  the  loan.  The 
amoimt  of  insurance  must  be  at  least 
equal  to  the  lesser  of  the  outstanding 
principal  balance  of  the  designated  loan 
or  the  maximum  limit  of  coverage 
available  for  the  particular  type  of 
property  under  the  Act.  Flood  insurance 
coverage  under  the  Act  is  limited  to  the 
overall  value  of  the  property  securing 
the  designated  loan  minus  the  value  of 
the  land  on  which  the  property  is 
located. 

(b)  Table  funded  loans.  A  bank  that 
acquires  a  loan  from  a  mortgage  broker 


or  other  entity  through  tal)le  funding 
shall  be  considered  to  be  making  a  loan 
for  the  purposes  of  this  part. 

§339.4    Exemptions. 

The  flood  insurance  requirement 
prescribed  by  §  339.3  does  not  apply 
with  respect  to: 

(a)  Any  State-owned  property  covered 
under  a  policy  of  self-insurance 
satisfactory  to  the  Director  of  FEMA, 
who  publishes  and  periodically  revises 
the  list  of  States  falling  within  this 
exemption:  or 

(b)  Property  securing  any  loan  with  an 
original  principal  balance  of  $5,000  or 
less  and  a  repayment  term  of  one  year 
or  less. 

§  339.5    Escrow  requirement 

If  a  bank  requires  the  escrow  of  taxes, 
insurance  premiums,  fees,  or  any  other 
charges  for  a  loan  secured  by  residential 
improved  real  estate  or  a  mobile  home 
that  is  made,  increased,  extended,  or 
renewed  on  or  after  October  1, 1996,  the 
bank  shall  also  require  the  escrow  of  all 
premiums  and  fees  for  any  flood 
insurance  required  under  §  339.3.  The 
bank,  or  a  servicer  acting  on  behalf  of 
the  bank,  shall  deposit  the  flood 
insurance  premiums  on  behalf  of  the 
borrower  in  an  escrow  account.  This 
escrow  account  will  be  subject  to 
escrow  requirements  adopted  piu^uant 
to  section  10  of  the  Real  Estate 
Settlement  Procedures  Act  of  1974  (12 
U.S.C.  2609)  (RESPA),  which  generally 
limits  the  amount  that  may  be 
maintained  in  escrow  accounts  for 
certain  types  of  loans  and  requires 
escrow  account  statements  for  those 
accounts,  only  if  the  loan  is  otherwise 
subject  to  RESPA.  Following  receipt  of 
a  notice  from  the  Director  of  FEMA  or 
other  provider  of  flood  insurance  that 
premiums  are  due,  the  bank,  or  a 
servicer  acting  on  behalf  of  the  bank, 
shall  pay  the  amount  owed  to  the  " 
insurance  provider  irom  the  escrow 
account  by  the  date  when  such 
premiums  are  due. 

§  339.6    Required  use  of  standard  flood 
hazard  determination  form. 

(a)  Use  of  form.  A  bank  shall  use  the 
standard  flood  hazard  determination 
form  developed  by  the  Director  of 
FEMA  (as  set  forth  in  Appendix  A  of  44 
CFR  part  65)  when  determining  whether 
the  building  or  mobile  home  oflered  as 
collateral  seciuity  for  a  loan  is  or  will 
be  located  in  a  special  flood  hazard  area 
in  which  flood  insurance  is  available 
under  the  Act.  The  standard  flood 
hazard  determination  form  may  be  used 
in  a  printed,  computerized,  or  electronic 
manner. 

(b)  Retention  of  form.  A  bank  shall 
retain  a  copy  of  the  completed  standard 


flood  hazard  determination  form,  in 
either  hard  copy  or  electronic  form,  for 
the  period  of  time  the  bank  owns  the 
loan. 

f  339.7    Forced  placeoMnt  of  flood 
insurance. 

If  a  bank,  or  a  servicer  acting  on 
behalf  of  the  bank,  determines,  at  any 
time  dunng  the  term  of  a  designated 
loan,  that  the  building  or  mobile  home 
and  any  personal  property  securing  the 
designated  loan  is  not  covered  by  flood 
insurance  or  is  covered  by  flood 
insurance  in  an  amount  less  than  the 
amount  required  imder  §  339.3,  then  the 
bank  or  its  servicer  shall  notify  the 
borrower  that  the  borrower  should 
obtain  flood  insurance,  at  the  borrower's 
expense,  in  an  amount  at  least  equal  to 
the  amount  required  under  §  339.3,  for 
the  remaining  term  of  the  loan.  If  the 
borrower  fails  to  obtain  flood  insurance 
within  45  days  after  notification,  then 
the  bank  or  its  servicer  shall  purchase 
insurance  on  the  borrower's  behalf.  The 
bank  or  its  servicer  may  charge  the 
borrower  for  the  cost  of  premiums  and 
fees  incurred  in  purchasing  the 
insurance. 

§  339.8    Determination  fees. 

(a)  General.  Notwith.standing  any 
Federal  or  State  law  other  than  the 
Flood  Disaster  Protection  Act  of  1973.  as 
amended  (42  U.S.C.  4001-4129),  any 
bank,  or  a  servicer  acting  on  behalf  of 
the  bank,  may  charge  a  reasonable  fee 
for  determining  whether  the  building  or 
mobile  home  securing  the  loan  is 
located  or  vdll  be  located  in  a  special 
flood  hazard  area.  A  determination  fee 
may  also  include,  but  is  not  limited  to, 

a  fee  for  life-of-loan  monitoring. 

(b)  Borrower  fee.  The  determination 
fee  authorized  by  paragraph  (a)  of  this 
section  may  be  charged  to  the  borrower 
if  the  determination: 

(1)  Is  made  in  connection  with  a 
making,  increasing,  extending,  or 
renewing  of  the  loan  that  is  initiated  by 
the  borrower; 

(2)  Reflects  the  Director  of  FEMA 's 
revision  or  updating  of  floodplain  areas 
or  flood-risk  zones; 

(3)  Reflects  the  Director  of  FEMA 's 
publication  of  a  notice  or  compendium 
that: 

(i)  Affects  the  area  in  which  the 
building  or  mobile  home  securing  the 
loan  is  located;  or 

(ii)  By  determination  of  the  Director  of 
FEMA.  may  reasonably  require  a 
determination  whether  the  building  or 
mobile  home  securing  the  loan  is 
located  in  a  special  flood  hazard  area;  or 

(4)  Results  m  the  purchase  of  flood 
insurance  coverage  by  the  lender  or  its 
servicer  on  behalf  of  flie  borrower  under 
§339.7. 
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(c)  Purchaser  or  transferee  fee.  The 
detennination  fee  authorized  by 
paragraph  (a)  of  this  section  may  be 
charged  to  the  purchaser  or  transferee  of 
a  loan  in  the  case  of  the  sale  or  transfer 
of  the  loan. 

§339.9    Notice  9f  special  flood  hazards  and 
availability  of  Federal  disaster  relief 
asslstarKe. 

(a)  Notice  re(^irement.  When  a  bank 
makes,  increases,  extends,  or  renews  a 
loan  secured  by  a  building  or  a  mobile 
home  located  «■  to  be  located  in  a 
special  flood  hSzard  area,  the  bank  shall 
mail  or  deUver  a  written  notice  to  the 
borrower  and  to  the  servicer  in  all  cases 
whether  or  not  flood  insurance  is 
available  undei|  the  Act  for  the  collateral 
securing  the  loSn. 

(b)  Contents  of  notice.  The  written 
notice  must  inqlude  the  following 
information: 

(1)  A  warning,  in  a  form  approved  by 
the  Director  of  FEMA,  that  the  building 
or  the  mobile  home  is  or  will  be  located 
in  a  special  floed  hazard  area; 

(2]  A  description  of  the  flood 
insurance  purchase  requirements  set 
forth  in  section  102(b)  of  the  Flood 
Disaster  Protection  Act  of  1973,  as 
amended  (42  uLs.C.  4012a(b)); 

(3)  A  statement,  where  appUcable, 
that  flood  insujance  coverage  is 
available  undei  the  NFIP  and  may  also 
be  available  frqm  private  insurers;  and 

(4)  A  statem^t  whether  Federal 
disaster  relief  assistance  may  be 
available  in  the  event  of  damage  to  the 
building  or  mobile  home  caused  by 
flooding  in  a  Federally-declared 
disaster.  I 

(c)  Timing  of  notice.  The  bank  shall 
provide  the  notice  required  by 
paragraph  (a)  olf  this  section  to  the 
borrower  withoi  a  reasonable  time 
before  the  completion  of  the  transacticHi, 
and  to  the  servicer  as  promptly  as 
practicable  after  the  bank  provides 
notice  to  the  borrower  and  in  any  event 
no  later  than  the  time  the  bank  provides 
other  similar  notices  to  the  servicer 
concerning  hazard  insurance  and  taxes. 
Notice  to  the  servicer  may  be  made 
electronically  pr  may  take  the  form  of  a 
copy  of  the  notice  to  the  borrower. 

(d)  Record  of  receipt.  The  bank  shall 
retain  a  recordjof  the  receipt  of  the 
notices  by  the  borrower  and  the  servicer 
for  the  period  ^f  time  the  bank  owns  the 
loan.  ' 

(e)  Altemat^  method  of  notice.  Instead 
of  providing  the  notice  to  the  borrower 
required  by  paragraph  (a)  of  this  section, 
a  bank  may  obtain  satisfactory  written 
assurance  front  a  seller  or  lessor  that, 
within  a  reasofiable  time  before  the 
completion  of  Ithe  sale  or  lease 
transaction,  the  seller  or  lessor  has 


provided  such  notice  to  the  purchaser  or 
lessee.  The  bank  shall  retain  a  record  of 
the  written  assurance  from  the  seller  or 
lessor  for  the  period  of  time  the  bank 
owns  the  loan. 

(f)  Use  of  prescribed  form  of  notice.  A 
bank  will  be  considered  to  be  in 
compUance  with  the  requirement  for 
notice  to  the  borrower  of  this  section  by 
providing  written  notice  to  the  borrower 
containing  the  language  presented  in 
appendix  A  to  this  part  within  a 
reasonable  time  before  the  completion 
of  the  transaction.  The  notice  presented 
in  appendix  A  to  this  part  satisfies  the 
borrower  notice  requirements  of  the  Act. 

§339.10    Notice  of  servicer's  identity. 

(a)  Afotice  requirement.  When  a  bank 
makes,  increases,  extends,  renews,  sells, 
or  transfers  a  loan  secured  by  a  building 
or  mobile  home  located  or  to  be  located 
in  a  special  flood  hazard  area,  the  bank 
shall  notify  the  Director  of  FEMA  (or  the 
Director  of  FEMA's  designee)  in  writing 
of  the  Identity  of  the  servicer  of  the 
loan.  The  Director  of  FEMA  has 
designated  the  insurance  provider  to 
receive  the  bank's  notice  of  the 
servicer's  identity.  This  notice  may  be 
provided  electronically  if  electronic 
transmission  is  satisfactory  to  the 
Director  of  FEMA's  designee. 

(b)  Transfer  of  servicing  rights.  The 
bank  shall  notify  the  Director  of  FEMA 
(or  the  Director  of  FEMA's  designee)  of 
any  change  in  the  servicer  of  a  loan 
described  in  paragraph  (a)  of  this 
section  within  60  days  after  the  effective 
date  of  the  change.  This  notice  may  be 
provided  electronically  if  electronic 
transmission  is  satisfactory  to  the 
Director  of  FEMA's  designee.  Upon  any 
change  in  the  servicing  of  a  loan 
described  in  paragraph  (a)  of  this 
section,  the  duty  to  provide  notice 
under  this  paragraph  (b)  shall  transfer -to 
the  transferee  servicer. 

Appendix  A  to  Part  339— Sample  Form 
of  Notice  of  Special  Flood  Hazards  and 
Availability  of  Federal  Disaster  Relief 
Assistance 

We  are  giving  you  this  noUce  to  inform  you 
that: 

The  building  or  mobile  home  securing  the 
loan  for  which  you  have  applied  is  or  will 
be  located  in  an  area  with  special  flood 
hazards. 

The  area  has  been  identified  by  the 
Director  of  the  Federal  Emergency 
Management  Agency  (I'EMA)  as  a  special 
flood  hazard  area  using  FEMA's  Flood 
Insumnce  Rate  Map  or  the  Flood  Hazard 
Boundary  Map  for  the  following  community: 

.  This  area  has  at  least  a  one 

percent  (1%)  chance  of  a  flood  equal  to  or 
exceeding  the  base  flood  elevation  (a  100- 
year  flood)  in  any  given  year.  During  the  life 
of  a  30-yeac  mor^ge  loan,  the  risk  of  a  100- 


year  flood  in  a  special  flood  hazard  area  is 
26  percent  (26%). 

Federal  law  allows  a  lender  and  borrower, 
jointly  to  request  the  Director  of  FEMA  to 
review  the  detennination  of  whether  the 
property  securing  the  loan  is  located  in  a 
special  flood  hazard  area.  If  you  would  like 
to  make  such  a  request,  please  contact  us  for 
further  information. 

The  community  in  which  the 

property  securing  the  loan  is  located 
participates  in  the  National  Flood  Insurance 
Program  (NFIP).  Federal  law  will  not  allow 
us  to  make  you  the  loan  that  you  have 
applied  for  if  you  do  not  purchase  flood 
insurance.  The  flood  insurance  must  be 
maintained  for  the  life  of  the  loan.  If  you  foil 
to  purchase  or  renew  flood  insurance  on  the 
property,  Federal  law  authorizes  and  requires 
us  to  purchase  the  flood  insurance  for  you  at 
your  expense. 

•  Flood  insurance  coverage  under  the 
NFIP  may  be  purchased  through  an  ins»u«nce 
agent  who  will  obtain  the  policy  either 
directly  through  the  NFIP  or  through  an 
insurance  company  that  participates  in  the 
NFIP.  Flood  insiuance  also  may  be  available 
from  private  insurers  that  do  not  participate 
in  the  NFIP. 

•  At  a  minimum,  flood  insurance 
purchased  must  cover  the  lesser  of: 

(1)  the  outstanding  principal  balance  of  the 
loan;  or 

(2)  the  maximum  amount  of  coverage 
allowed  for  the  type  of  property  under  the 
NFIP. 

Flood  insurance  coverage  under  the  NFIP 
is  limited  to  the  overall  value  of  the  property 
securing  the  loan  minus  the  value  of  the  land 
on  which  the  property  is  located. 

•  Federal  disaster  relief  assistance  (usually 
in  the  form  of  a  low-interest  loan)  may  be 
available  for  damages  incurred  in  excess  of 
your  flood  insurance  if  your  community's 
participation  in  the  NFIP  is  in  accordance 
with  NFIP  requirements. 

Flood  insurance  coverage  under  the 

NFIP  is  not  available  for  the  property 
securing  the  loan  because  the  community  in 
which  the  property  is  located  does  not 
participate  in  the  NFIP.  In  addition,  if  the 
non-participating  conununity  has  been 
identifled  for  at  least  one  year  as  containing 
a  special  flood  hazard  area,  properties 
located  in  the  conununity  will  not  be  eligible 
for  Federal  disaster  relief  assistance  in  the 
event  of  a  Federally-declared  flood  disaster. 

By  order  of  the  Board  of  Directors. 

Dated  at  Washington,  D.C.,  this  13th  day  of 
August,  1996. 

Federal  Deposit  Insurance  Corporation. 
Jerry  L.  Langiey, 
Executive  Secretary. 

Office  ofllirifi  Supervision 

12  CFR  CHAPTER  V 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the  joint 
preamble,  chapter  V  of  title  12  of  the 
Code  of  Federal  Regulations  is  amended 
as  set  forth  below: 
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PART  563-OPERATIONS 

1.  The  authority  citation  for  part  563 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  375b,  1462. 1462a. 
1463,  1464, 1467a,  1468,  1817, 1828.  3806. 

§563.48    [Removed] 

2.  Section  563.48  is  removed. 

3.  A  new  part  572  is  added  to  read  as 
follows: 

PART  572— LOANS  IN  AREAS  HAVING 
SPECIAL  FLOOD  HAZARDS 

Sec. 

572.1  Authority,  purpose,  and  scope. 

572.2  Definitions. 

572.3  Requirement  to  purchase  flood 
insurance  where  available. 

572.4  Exemptions. 

572.5  Escrow  requirement. 

572.6  Required  use  of  standard  flood  hazard 
determination  form. 

572.7  Forced  placement  of  flood  insurance. 

572.8  Determination  fees. 

572.9  Notice  of  special  flood  hazards  and 
availability  of  Federal  disaster  relief 
assistance. 

572.10  Notice  of  servicer's  identity. 

Appendix  A  to  Part  572 — Sample  Form  of 
Notice  of  Special  Flood  Hazards  and 
Availability  of  Federal  Disaster  Relief 
Assistance 

Authority:  12  U.S.C.  1462, 1462a,  1463, 
1464;  42  U.S.C.  4012a,  4104a,  4104b,  4106, 
and  4128. 

§  572.1    Authority,  purpose,  and  scope. 

(a)  Authority.  This  part  is  issued 
pursuant  to  12  U.S.C.  1462, 1462a,  1463, 
1464  and  42  U.S.C.  4012a,  4104a,  4104b, 
4106,  4128. 

(b)  Purpose.  The  purpose  of  this  part 
is  to  implement  the  requirements  of  the 
National  Flood  Insurance  Act  of  1968 
and  the  Flood  Disaster  Protection  Act  of 
1973,  as  amended  (42  U.S.C.  4001- 
4129). 

(c)  Scope.  This  part,  except  for 
§§  572.6  and  572.8,  applies  to  loans 
seciu^d  by  buildings  or  mobile  homes 
located  or  to  be  located  in  areas 
determined  by  the  Director  of  the 
Federal  Emergency  Management  Agency 
to  have  special  flood  hazards.  Sections 
572.6  and  572.8  of  this  part  apply  to 
loans  secured  by  buildings  or  mobile 
homes,  regardless  of  location. 

§572.2    Definitions. 

(a)  Act  means  the  National  Flood 
Insurance  Act  of  1968,  as  amended  (42 
U.S.C.  4001-4129). 

(b)  Savings  association  means,  for 
purposes  of  this  part,  a  savings 
association  as  that  term  is  defined  in  12 
U.S.C.  1813(b)(1)  and  any  subsidiaries 
or  service  corporations  thereof. 

(c)  Building  means  a  walled  and 
roofed  structure,  other  than  a  gas  or 


liquid  storage  tank,  that  is  principally 
above  ground  and  affixed  to  a 
permanent  site,  and  a  walled  and  roofed 
structure  while  in  the  course  of 
construction,  alteration,  or  repair. 

(d)  Community  means  a  State  or  a 
political  subdivision  of  a  State  that  has 
zoning  and  building  code  jurisdiction 
over  a  particular  area  having  special 
flood  hazards. 

(e)  Designated  loan  means  a  loan 
secured  by  a  building  or  mobile  home 
that  is  located  or  to  be  located  in  a 
special  flood  hazard  area  in  which  flood 
insurance  is  available  under  the  Act. 

(f)  Director  ofFEMA  means  the 
Director  of  the  Federal  Emergency 
Management  Agency. 

(g)  Mobile  home  means  a  structiu*. 
transportable  in  one  or  more  sections, 
that  is  built  on  a  permanent  chassis  and 
designed  for  use  with  or  without  a 
permanent  foundation  when  attached  to 
the  required  utilities.  The  term  mobile 
home  does  not  include  a  recreational 
vehicle.  For  purposes  of  this  part,  the 
term  mobile  home  means  a  mobile  home 
on  a  permanent  foundation.  The  term 
mobile  home  includes  a  manufactured 
home  as  that  term  is  used  in  the  NFIP. 

(h)  NFIP  means  the  National  Flood 
Insurance  Program  authorized  under  the 
Act. 

(i)  Residential  improved  real  estate 
means  real  estate  upon  which  a  home  or 
other  residential  building  is  located  or 
to  be  located. 

(j)  Servicer  means  the  person 
responsible  for: 

(1)  Receiving  any  scheduled,  periodic 
payments  from  a  borrower  under  the 
terms  of  a  loan,  including  amounts  for 
taxes,  insurance  premiums,  and  other 
charges  with  respect  to  the  property 
securing  the  loan;  and 

(2)  Making  payments  of  principal  and 
interest  and  any  other  payments  from 
the  amounts  received  from  the  borrower 
as  may  be  required  under  the  terms  of 
the  loan. 

(k)  Special  flood  hazard  area  means 
the  land  in  the  flood  plain  within  a 
commimity  having  at  least  a  one  percent 
chance  of  flooding  in  any  given  year,  as 
designated  by  the  Director  of  FEMA. 

(1)  Table  funding  means  a  settlement 
at  which  a  loan  is  funded  by  a 
contemporaneous  advance  of  loan  funds 
and  an  assignment  of  the  loan  to  the 
person  advancing  the  funds. 

§  572.3    Requirementio  purchase  flood 
insurance  wttere  available. 

(a)  In  general.  A  savings  association 
shall  not  make,  increase,  extend,  or 
renew  any  designated  loan  unless  the 
building  or  mobile  home  and  any 
personal  property  securing  the  loan  is 
covered  by  flood  insiurance  for  the  term 


of  the  loan.  The  amount  of  insurance 
must  be  at  least  equal  to  the  lesser  of  the 
outstanding  principal  balance  of  the 
designated  loan  or  the  maximum  limit 
of  coverage  available  for  the  particular 
type  of  property  under  the  Act.  Flood 
insurance  coverage  under  the  Act  is 
limited  to  the  overall  value  of  the 
property  securing  the  designated  loan 
minus  the  value  of  the  land  on  which 
the  property  is  located. 

(b)  Table  funded  loans.  A  savings 
association  that  acquires  a  loan  from  a 
mortgage  broker  or  other  entity  through 
table  funding  shall  be  considered  to  be 
making  a  loan  for  the  purposes  of  this 
part. 

§572.4    Exemptions. 

The  flood  insurance  requirement 
prescribed  by  §  572.3  does  not  apply 
with  respect  to: 

(a)  Any  State-owned  property  covered 
imder  a  policy  of  self-insurance 
satisfactory  to  the  Director  of  FEMA, 
who  pubUshes  and  periodically  revises 
the  list  of  States  falling  within  this 
exemption;  or 

(b)  Property  securing  any  loan  with  an 
original  principal  balance  of  $5,000  or 
less  and  a  repayment  term  of  one  year 
or  less. 

§  572.5    Escrow  requirement 

If  a  savings  association  requires  the 
escrow  of  taxes,  insurance  premiums, 
fees,  or  any  other  charges  for  a  loan 
secured  by  residential  improved  real 
estate  or  a  mobile  home  that  is  made, 
increased,  extended,  or  renewed  on  or 
after  October  1. 1996,  the  savings 
association  shall  also  require  the  escrow 
of  all  premiums  and  fees  for  any  flood 
insurance  required  under  §  572.3.  The 
savings  association,  or  a  servicer  acting 
on  behalf  of  the  savings  association, 
shall  deposit  the  flood  insurance 
premiiuns  on  behalf  of  the  borrower  in 
an  escrow  account.  This  escrow  account 
will  be  subject  to  escrow  requirements 
adopted  pursuant  to  section  10  of  the 
Real  Estate  Settlement  Procedures  Act  of 
1974  (12  U.S.C.  2609)  (RESPA).  which 
generally  limits  the  amount  that  may  be 
maintained  in  escrow  accounts  for 
certain  ty[)es  of  loans  and  requires 
escrow  account  statements  for  those 
accoimts,  only  if  the  loan  is  otherwise 
subject  to  RESPA.  Following  receipt  of 
a  notice  from  the  Director  of  FEMA  or 
other  provider  of  flood  insurance  that 
premiums  are  due,  the  savings 
association,  or  a  servicer  acting  on 
behalf  of  the  savings  association,  shall 
pay  the  amount  owed  to  the  insurance 
provider  from  the  escrow  account  by  the 
date  when  such  premiums  are  due. 
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§572.6    Requirod  UM  of  standard  flood 
hazard  detarmlnction  forni. 

(a)  Use  offorpi.  A  savings  association 
shall  use  the  sttodard  flood  hazard 
determination  form  developed  by  the 
Director  of  FEMA  (as  set  forth  in 
Appendix  A  of  44  CFR  part  65)  when 
determining  wlether  the  building  or 
mobile  home  offered  as  collateral 
security  for  a  loan  is  or  will  be  located 
in  a  special  flo<Hi  hazard  area  in  which 
flood  insurance  is  available  imder  the 
Act.  The  standard  flood  hazard 
determination  form  may  be  used  in  a 
printed,  computerized,  or  electronic 
manner. 

(b)  Retention  of  form.  A  savings 
association  shall  retain  a  copy  of  the 
completed  standard  flood  hazard 
determination  form,  in  either  hard  copy 
or  electronic  f«ni,  for  the  period  of  time 
the  savings  association  owns  the  loan. 

§  572. 7    Forced  placement  of  flood 
insurance. 

If  a  savings  a^odation,  or  a  servicer 
acting  on  behallT  of  the  savings 
association,  determines  at  any  time 
during  the  temi  of  a  designated  loan  that 
the  building  or  mobile  home  and  any 
personal  property  securing  the 
designated  loan  is  not  covered  by  flood 
insurance  or  is  covered  by  flood 
insurance  in  ah  amount  less  than  the 
amount  requireld  imder  §  572.3,  then  the 
savings  association  or  its  servicer  shall 
notify  the  borrower  that  the  borrower 
should  obtain  flood  insurance,  at  the 
borrower's  expanse,  in  an  amount  at 
least  equal  to  the  amoimt  required 
under  §  572.3,  for  the  remaining  term  of 
the  loan.  If  the  horrower  fails  to  obtain 
flood  insurance  within  45  days  after 
notification,  thfn  the  savings 
association  or  its  servicer  shall  purchase 
insurance  on  the  borrower's  behalf.  The 
savings  association  or  its  servicer  may 
charge  the  borrower  for  the  cost  of 
premiums  and  fees  incurred  in 
purchasing  the  linsurance. 

S  572.8    Determination  fees. 

(a)  General.  Notwithstanding  any 
Federal  or  Stat4  law  other  than  the 
Flood  Disaster  Protection  Act  of  1973,  as 
amended  (42  USC.  4001-4129),  any 
savings  association,  or'a  servicer  acting 
on  behalf  of  th^  savings  association, 
may  charge  a  reasonable  fee  for 
determining  whether  the  building  or 
mobile  home  s^ciuing  the  loan  is 
located  or  will  be  located  in  a  special 
flood  hazard  area.  A  determination  fee 
may  also  include,  but  is  not  limited  to, 

a  fee  for  life-of-joan  monitoring. 

(b)  Borrower  fee.  The  determination 
fee  authorized  py  paragraph  (a)  of  this 
section  may  be  charged  to  the  borrower 
if  the  determination: 


(1)  Is  made  in  connection  with  a 
making,  increasing,  extending,  or 
renewing  of  the  loan  that  is  initiated  by 
the  borrower; 

(2)  Reflects  the  Director  of  FEMA's 
revision  or  updating  of  floodplain  areas 
or  flood-risk  zones; 

(3)  Reflects  the  Director  of  FEMA's 
publication  of  a  notice  or  compendium 
that: 

,    (i)  Affects  the  area  in  which  the 
building  or  mobile  home  seciuing  the 
loan  is  located;  or 

(ii)  By  determination  of  the  Director  of 
F^dA,  may  reasonably  require  a 
determination  whether  the  building  or 
mobile  home  securing  the  loan  is 
located  in  a  special  flood  hazard  area;  or 

(4)  Results  in  the  purchase  of  flood 
insurance  coverage  by  the  lender  or  its 
servicer  on  behalf  of  the  borrower  under 
§572.7. 

(c)  Purchaser  or  transferee  fee.  The 
determination  fee  authorized  by 
paragraph  (a)  of  this  section  may  be 
charged  to  the  purchaser  or  transferee  of 
a  loan  in  the  case  of  the  sale  or  transfer 
of  the  loan. 

§572.9    Notica  of  special  flood  hazards  and 
availability  of  Federal  disaster  relief 
assistance. 

(a)  Notice  requirement.  When  a 
savings  association  makes,  increases, 
extends,  or  renews  a  loan  secured  by  a 
building  or  a  mobile  home  located  or  to 
be  located  in  a  special  flood  hazard  area, 
the  savings  association  shall  mail  or 
deUver  a  written  notice  to  the  borrower 
and  to  the  servicer  in  all  cases  whether 
or  not  flood  insurance  is  available  under 
the  Act  for  the  collateral  securing  the 
loan. 

(b)  Contents  of  notice.  The  written 
notice  must  include  the  following 
information: 

(1)  A  warning,  in  a  form  approved  by 
the  Director  of  FEMA,  that  the  building 
or  the  mobile  home  is  or  will  be  located 
in  a  special  flood  hazard  area; 

(2)  A  description  of  the  flood 
insurance  purchase  requirements  set 
forth  in  section  102(b)  of  the  Flood 
Disaster  Protection  Act  of  1973,  as 
amended  (42  U.S.C.  4012a(b)); 

(3)  A  statement,  where  applicable, 
that  flood  insurance  coverage  is 
available  under  the  NFIP  and  may  also 
be  available  from  private  insurers;  and 

(4)  A  statement  whether  Federal 
disaster  relief  assistance  may  be 
available  in  the  event  of  damage  to  the 
building  or  mobile  h'ome  caused  by 
flooding  in  a  Federally-declared 
disaster. 

tc)  Timing  of  notice.  The  savings 
association  shall  provide  the  notice 
required  by  paragraph  (a)  of  this  section 
to  the  borrower  within  a  reasonable  time 


before  the  completion  of  the  transaction, 
and  to  the  servicer  as  promptly  as 
practicable  after  the  savings  association 
provides  notice  to  the  borrower  and  in 
any  event  no  later  than  the  savings 
association  provides  other  similar 
notices  to  the  servicer  concerning 
hazard  insurance  and  taxes.  Notice  to 
the  servicer  may  be  made  electronically 
or  may  take  the  form  of  a  copy  of  the 
notice  to  the  borrower. 

(d)  Record  of  receipt.  The  savings 
assodation  shall  retain  a  record  of  the 
receipt  of  the  notices  by  the  borrower 
and  the  servicer  for  the  period  of  time 
the  savings  association  owns  the  loan. 

(e)  Alternate  method  of  notice.  Instead 
of  providing  the  notice  to  the  borrower 
required  by  paragraph  (a)  of  this  section, 
a  savings  association  may  obtain 
satisfactory  written  assurance  from  a 
seller  or  lessor  that,  within  a  reasonable 
time  before  the  completion  of  the  sale  or 
lease  transaction,  the  seller  or  lessor  has 
provided  such  notice  to  the  purchaser  or 
lessee.  The  savings  association  shall 
retain  a  record  of  the  written  assurance 
firom  the  seller  or  lessor  for  the  period 
of  time  the  savings  association  owns  the 
loan. 

(f)  Use  of  prescribed  form  of  notice.  A 
savings  association  will  be  considered 
to  be  in  compliance  with  the 
requirement  for  notice  to  the  borrower 
of  this  section  by  providing  written 
notice  to  the  borrower  containing  the 
language  presented  in  appendix  A  to 
this  part  within  a  reasonable  time  before 
the  completion  of  the  transaction.  The 
notice  presented  in  appendix  A  to  this 
part  satisGes  the  borrower  notice 
requirements  of  the  Act. 

§572.10    Notice  of  servicer's  Identity. 

(a)  Notice  requirement.  When  a 
savings  association  makes,  increases, 
extends,  renews,  sells,  or  transfers  a 
loan  secured  by  a  building  or  mobile 
home  located  or  to  be  located  in  a 
special  flood  hazard  area,  the  savings 
association  shall  notify  the  Director  of 
FEMA  (or  the  Director's  designee)  in 
writing  of  the  identity  of  the  servicer  of 
the  loan.  The  Director  of  FEMA  has 
designated  the  insurance  provider  to 
receive  the  savings  association's  notice  . 
of  the  servicer's  identity.  This  notice 
may  be  provided  electronically  if 
electronic  transmission  is  satisfactory  to 
the  Director  of  FEMA's  designee. 

(b)  Transfer  of  servicing  rights.  The 
savings  association  shall  notify  the 
Director  of  FEMA  (or  the  Director's 
designee)  of  any  change  in  the  servicer 
of  a  loan  described  in  paragraph  (a)  of 
this  section  within  60  days  after  the 
effective  date  of  the  change.  This  notice 
may  be  provided  electronically  if 
electronic  transmission  is  satisfactory  to 
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the  Director  of  FEMA's  designee.  Upon 
,  any  change  in  the  servicing  of  a  loan 
described  in  paragraph  (a)  of  this 
section,  the  duty  to  provide  notice 
under  this  paragraph  (b)  shall  transfer  to 
the  transferee  servicer. 

Appendix  A  to  Part  572 — Sample  Form 
of  Notice  of  Special  Flood  Hazards  and  > 
Availability  oif  Federal  Disaster  Relief 
Assistance 

We  are  giving  you  this  notice  to  inform  you 
that: 

The  building  or  mobile  home  seciuing  the 
loan  for  which  you  have  applied  is  or  will 
be  located  in  an  area  with  special  flood 
hazards. 

The  area  has  been  identified  by  the 
Director  of  the  Federal  Emeigency 
Management  Agency  (FEMA)  as  a  special 
flood  hazard  area  using  FEMA's  flood 
Insurance  Rate  Map  or  the  Flood  Hazard 
Boundary  Map  for  the  following  community: 

.  This  area  has  at  least  a  one 

percent  (1%)  chdnce  of  a  flood  equal  to  or 
exceeding  the  base  flood  elevation  (a  100- 
year  flood)  in  any  given  year.  During  the  life 
of  a  30-year  mortgage  loan  the  risk  of  a  100- 
year  flood  in  a  special  flood  hazard  area  is 
26  percent  (26%). 

Federal  law  allows  a  lender  and  borrower 
jointly  to  request  the  Director  of  FEMA  to 
review  the  determination  of  whether  the 
property  securing  the  loan  is  located  in  a 
special  flood  hazard  area.  If  you  would  like 
to  make  such  a  request,  please  contact  us  for 
further  information. 

The  community  in  which  the 

property  securing  the  loan  is  located 
participates  in  the  National  Flood  Insurance 
Program  (NFIP).  Federal  law  will  not  allow 
us  to  make  you  the  loan  that  you  have 
applied  for  if  you  do  not  purchase  flood 
insurance.  The  flood  insurance  must  be 
maintained  for  the  life  of  the  loan.  If  you  foil 
to  purchase  or  renew  flood  insurance  on  the 
property,  Federal  law  authorizes  and  requires 
us  to  purchase  the  flood  insurance  for  you  at 
your  expense. 

•  Flood  insurance  coverage  under  the 
NFIP  may  be  purchased  through  an  insurance 
agent  who  will  obtain  the  policy  either 
directly  through  the  NFIP  or  through  an 
insurance  company  that  participates  in  the 
NFIP.  Flood  insurance  also  may  be  available 
from  private  insurers  that  do  not  participate 
in  the  NFIP. 

•  At  a  minimum,  flood  insurance 
purchased  must  cover  the  lesser  of: 

(1)  the  outstanding  principal  balance  of  the 
loan;  or 

(2)  the  maximum  amount  of  coverage 
allowed  for  the  type  of  property  under  the 
NFIP. 

Flood  insurance  coverage  under  the  NFIP 
is  limited  to  the  overall  value  of  the  property 
seciiring  the  loan  minus  the  value  of  the  land 
on  which  the  property  is  located. 

•  Federal  disaster  relief  assistance  (usually 
in  the  form  of  a  low-interest  loan]  may  be 
available  for  damages  incurred  in  excess  of 
your  flood  insurance  if  your  community's 
participation  in  the  NFIP  is  in  accordance 
with  NFIP  requirements. 

Flood  insurance  coverage  under  the 

NFIP  is  not  available  for  the  property 


securing  the  loan  because  the  community  in 
which  the  property  is  located  does  not 
participate  in  the  NFIP.  In  addition,  if  the 
non-participating  community  has  been 
identified  for  at  least  one  year  as  containing 
a  special  flood  hazard  area,  properties 
located  in  the  community  will  not  be  eligible 
for  Federal  disaster  relief  assistance  in  the 
event  of  a  Federally-declared  flood  disaster. 

Dated:  August  16, 1996. 

By  the  Office  of  Thrift  Supervision. 
John  F.  Downey, 
Executive  Director,  Supervision. 

Fum  Cradit  Adminktratioii 

12  CFR  CHAPTER  VI 

Authority  and  Issuance 

For  the  reasons  stated  in  the 
preamble,  part  614  of  chapter  VI,  title  12 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  614-LOAN  POUCtES  AND 
OPERATIONS 

1.  The  authority  citation  for  part  614 
continues  to  read  as  follows: 

Authority:  42  U.S.C  4012a,  4104a,  4104b. 
4106,  and  4128:  sees.  1.3, 1.5, 1.6, 1.7, 1.9, 
1.10,  2.0,  2.2,  2.3.  2.4,  2.10,  2.12.  2.13.  2.15. 
3.0,  3.1.  3.3,  3.7,  3.8.  3.10,  3.20,  3.28.  4.12, 
4.12A,  4.13.  4.13B,  4.14,  4.14A,  4.14C,  4.14D, 
4.14E.  4.18.  4.19.  4.36,  4.37,  5.9,  5.10,  5.17, 
7.0.  7.2,  7.6,  7.7,  7.8,  7.12,  7.13,  8.0,  8.5  of 
the  Farm  Credit  Act  (12  U.S.C  2011,  2013, 
2014,  2015,  2017,  2018,  2071,  2073,  2074, 
2075,  2091,  2093,  2094,  2096,  2121,  2122, 
2124,  2128,  2129,  2131,  2141,  2149.  2183, 
2184.  2199.  2201,  2202,  2202a,  2202c,  2202d, 
2202e,  2206,  2207,  2219a,  2219b,  2243,  2244, 
2252,  2279a.  2279a-2,  2279b,  2279b-l, 
2279b-2,  2279f,  2279f-l,  2279aa,  2279aa-5); 
sec.  413  of  Pub.  L.  100-233, 101  Stat  1568, 
1639. 

2.  Part  614  is  amended  by  revising 
subpart  S  to  read  as  follows: 

Subpart  S — Flood  Insurance  Requirements 

Sec. 

614.4920    Purpose  and  scope. 

614.4925    Definitions. 

614.4930    Requirement  to  purchase  flood 

insurance  where  available. 
614.4935    Escrow  requirement 
614.4940    Required  use  of  standard  flood 

hazard  determination  form. 
614.4945    Forced  placement  of  flood 

insurance. 
614.4950    Determination  fees. 
614.4955    Notice  of  special  flood  hazards 

and  availability  of  Federal  disaster  relief 

assistance. 
614.4960    Notice  of  servicer's  identity. 


Appendix  A  to  Sultpart  S  of  Put  814 — 
Sample  Form  of  Notice  of  Special  Flood 
Hazuib  and  Availafaility  of  Federal  Disaster 
Relief  Aiaistuice 

Subpart  S— Flood  Insuranca 
Requirements 

1614.4920    Purpoae  and  scope. 

(a)  Purpose.  This  subpart  implements 
the  requirements  of  the  National  Flood 
Insurance  Act  of  1968  (1968  Act),  as 
amended,  and  the  Flood  Disaster 
Protection  Act  of  1973  (1973  Act),  as 
amended  (42  U.S.C.  4001-4129). 

(b)  Scope.  This  subpart,  except  for 
§§614.4940  and  614.4950.  appUes  to 
loans  of  Farm  Credit  System  (System) 
institutions  that  are  secured  by 
buildings  or  mobile  homes  located  or  to 
be  located  in  areas  determined  by  the 
Director  of  the  Federal  Emergency 
Management  Agency  to  have  special 
flood  hazards.  Sections  614.4940  and 
614.4950  apply  to  loans  secured  by 
buildings  or  mobile  homes,  regardless  of 
location. 

§614.4925    Definitions. 

(a)  Building  means  a  walled  and 
roofed  structure,  other  than  a  gas  or 
liquid  storage  tank,  that  is  principally 
above  ground  and  affixed  to  a 
permanent  site,  and  a  walled  and  roofed 
structure  while  in  the  coiuse  of 
construction,  alteration,  or  repair. 

(b)  Community  means  a  State  or  a 
political  subdivision  of  a  State  that  has 
zoning  and  building  code  jurisdiction 
over  a  particular  area  having  special 
flood  hazards. 

(c)  Qesignated  loan  means  a  loan 
secured  by  a  building  or  a  mobile  home 
that  is  located  or  to  be  located  in  a 
special  flood  hazard  area  in  which  flood 
insurance  is  available  under  the  1968 
Act. 

(d)  Director  of  FEMA  means  the 
Director  of  the  Federal  Emergency 
Management  Agency. 

(e)  Mobile  home  means  a  structure, 
transportable  in  one  or  more  sections, 
that  is  built  on  a  permanent  chassis  and 
designed  for  use  with  or  without  a 
permanent  foundation  when  attached  to 
the  required  utilities.  The  term  mobile 
home  does  not  include  a  recreational 
vehicle.  For  purposes  of  this  subpart, 
the  term  mobile  home  means  a  mobile 
home  on  a  permanent  foundation.  The 
term  mobile  home  includes  a 
manufactured  home  as  that  term  is  used 
in  the  NFIP. 

(f)  NFIP  means  the  National  Flood 
Insurance  Program  authorized  under  the 
1968  Act. 

(g)  Residential  improved  real  estate 
means  real  estate  u{>on  which  a  home  or 
other  residential  building  is  located  or 
to  be  located. 
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(h)  Service^  means  the  person 
responsible  fdr; 

(1)  Receiving  any  scheduled,  periodic 
payments  from  a  borrower  under  the 
terms  of  a  loap,  including  amounts  for 
taxes,  insurance  premiums,  and  other 
charges  with  respect  to  the  property 
securing  the  loan;  and 

(2)  Kteking  payments  of  principal  and 
interest  and  any  other  payments  from 
the  amounts  Deceived  from  the  borrower 
as  may  be  required  under  the  terms  of 
the  loan. 

(i)  Special  fiood  hazard  area  means 
the  land  in  the  flood  plain  within  a 
community  having  at  least  a  one  percent 
chance  of  flooding  in  any  given  year,  as 
designated  by  the  £)irector  of  FEMA. 

(j)  Table  funding  means  a  settlement 
at  which  a  loan  is  funded  by  a 
contemporan^us  advance  of  loan  funds 
and  an  assigoinent  of  the  loan  to  the 
person  advancing  the  funds. 

§614.4830    RcquirenMnt  to purchaM flood 
Insurance  wtiara  available. 

(a)  In  general.  A  System  institution 
shall  not  make,  increase,  extend  or 
renew  any  designated  loan  unless  the 
building  or  niobile  home  and  any 
personal  property  securing  the  loan  are 
covered  by  flaod  insurance  for  the  term 
of  the  loan.  The  amoimt  of  insurance 
must  be  at  least  equal  to  the  outstanding 
principal  balance  of  the  designated  loan 
or  the  maximum  limit  of  coverage 
available  for  |he  particular  type  of 
property  under  the  1968  Act.  Flood 
insurance  coverage  under  the  Act  is 
limited  to  thei  overall  value  of  the 
property  sectoring  the  designated  loan 
minus  the  value  of  the  land  on  which 
the  property  k  located. 

(b)  Table  funded  loans.  A  System 
institution  that  acquires  a  loan  from  a 
mortgage  broler  or  other  entity  throu^ 
table  funding  shall  be  considered  to  be 
making  a  loan  for  purposes  of  this  part. 

(c)  Exemptions.  The  flood  insurance 
requirement  ^f  paragraph  (a)  of  this 
section  does  tJot  apply  with  respect  to: 

(1)  Any  State-owned  property  covered 
under  a  policy  of  self-insurance 
satisfactory  t^  the  Director  of  FEMA, 
who  publish^  and  periodically  revises 
the  list  of  States  falling  within  this 
exemption;  of 

(2)  Property  secxuing  any  loan  with  an 
original  principal  balance  of  $5,000  or 
less  and  a  redayment  term  of  one  year 
or  less. 

$  61 4.4936    Efcrow  requirement 

If  a  System;  institution  requires  the 
escrow  of  taxes,  insurance  premiiuns,^ 
fees,  or  any  other  charges  for  a  loan 
seciu^  by  residential  improved  real 
estate  or  a  mobile  home  that  is  made, 
increased,  ex  tended  or  renewed  on  or 


after  October  4, 1996,  the  institution 
shall  also  require  the  escrow  of  all 
premiums  and  fees  for  any  flood 
insurance  required  under  §  614.4930. 
The  institution,  or  a  servicer  acting  on 
behalf  of  the  institution,  shall  deposit 
the  flood  insurance  premiums  on  behalf 
of  the  borrower  in  an  escrow  account. 
This  escrow  accoimt  will  be  subject  to 
escrow  requirements  adopted  pursuant 
to  section  10  of  the  Real  Estate 
Settlement  Procedures  Act  of  1974  (12 
U.S.C.  2609)  (RESPA),  which  generally 
limits  the  amount  that  may  be 
maintained  in  escrow  accounts  for 
certain  types  of  loans  and  requires 
escrow  account  statements  for  those 
accoimts,  pnly  if  the  loan  is  otherwise 
subject  to  ftESPA.  Following  receipt  of 
a  notice  from  the  Director  of  FEMA  or 
other  provider  of  flood  insurance  that 
premiums  are  due.  the  institution,  or  a 
servicer  acting  on  behalf  of  the 
institution,  shall  pay  the  amount  owed 
to  the  insurance  provider  frt>m  the 
escrow  account  by  the  date  when  such 
premiums  are  due. 

1614.4040    Required  uae  of  standard  flood 
hazard  determination  form. 

(a)  Use  of  form.  System  institutions 
shall  use  the  standard  flood  hazard 
determination  form  developed  by  the 
Director  of  FEMA  (as  set  forth  in 
Appendix  A  of  44  CFR  part  65)  when 
determining  whether  the  building  or 
mobile  home  offered  as  collateral 
security  for  a  loan  is  or  will  be  located 
in  a  special  flood  hazard  area  in  which 
flood  insurance  is  available  under  the 
1968  Act.  The  standard  flood  hazard 
determination  form  may  be  used  in  a 
printed,  computerized,  or  electronic 
manner. 

(b)  Retention  of  form.  System 
institutions  shall  retain  a  copy  of  the 
completed  standard  flood  hazard 
determination  form,  in  either  hard  copy 
or  electronic  form,  for  the  period  of  time 
the  institution  own^  the  loan. 

$614.4949    Forced  placement  of  flood 
Insurance. 

If  a  System  institution,  or  a  servicer 
acting  on  behalf  of  the  institution, 
determines  at  any  time  during  the  term 
of  a  designated  loan,  that  the  building 
or  mobile  home  and  any  personal 
property  securing  the  designated  loan 
are  not  covered  by  flood  insurance  or 
are  covered  by  flood  insuirance  in  an 
amount  less  than  the  amount  required 
under  §  614.4930(a),  then  the  institution 
or  its  servicer  shall  notify  the  borrower 
that  the  borrower  should  obtain  flood 
insurance,  at  the  borrower's  expense,  in 
an  amount  at  least  equal  to  the  amount 
required  under  §  614.4930(a).  for  the 
remaining  term  of  the  loan.  If  the 


borrower  fails  to  obtain  flood  insurance 
within  45  days  after  notification,  then 
the  institution  or  its  servicer  shall 
purchase  insurance  on  the  borrower's 
behalf.  The  institution  or  its  servicer 
may  charge  the  borrower  for  the  cost  of 
premiums  and  fees  incurred  in  - 
purchasing  the  insurance. 

1614.4860    Determination  fees. 

(a)  General.  Notwithstanding  any 
Federal  or  State  law  other  than  the  1973 
Act,  any  System  institution,  or  a 
servicer  acting  on  behalf  of  the 
institution,  may  charge  a  reasonable  fee 
for  determining  whether  the  building  or 
mobile  home  securing  the  loan  is 
located  or  will  be  located  in  a  special 
flood  hazard  area.  A  determination  fee 
may  also  include,  but  is  not  limited  to, 
a  fee  for  life-of-loan  monitoring. 

(b)  Borrower  fee.  The  determination 
fee  authorized  by  paragraph  (a)  of  this 
section  may  be  charged  to  the  borrower 
if  the  determination: 

(1)  Is  made  in  connection  with  a 
making,  increasing,  extending,  or 
renewing  of  the  loan  that  is  initiated  by 
the  borrower; 

(2)  Reflects  the  Director  of  FEMA's 
revision  or  updating  of  floodplain  areas 
or  flood-risk  zones; 

(3)  Reflects  the  Director  of  FEMA's 
publication  of  a  notice  or  compendium 
that: 

(i)  Affects  the  area  in  which  the 
building  or  mobile  home  securing  the 
loan  is  located;  or 

(ii)  By  determination  of  the  Director  of 
FEMA,  may  reasonably  require  a 
determination  whether  the  building  or 
mobile  home  securing  the  loan  is 
located  in  a  special  flood  hazard  area;  or 

(4)  Results  in  the  purchase  of  flood 
insiuance  coverage  under  §  614.4945. 

(c)  Purchaser  or  transferee  fee.  The 
determination  fee  authorized  by 
paragraph  (a)  of  this  section  may  he 
charged  to  the  purchaser  or  transferee  of 
a  loan  in  the  case  of  the  sale  or  transfer 
of  the  loan. 

S  614.4955    ^totice  of  special  flood  hazards 
and  availability  of  Federal  disaster  relief 
assistance. 

(a)  Notice  requirement.  When  a 
System  institution  makes,  increases, 
extends,  or  renews  a  loan  secured  by  a 
building  or  a  mobile  home  located  or  to 
be  located  in  a  special  flood  hazard  area, 
the  institution  shall  mail  or  deliver  a 
written  notice  containing  the 
information  specified  in  paragraph  (b)  of 
this  section  to  the  borrower  and  to  the 
servicer  of  the  loan.  Notice  is  required 
whether  or  not  flood  insurance  is 
available  under  the  1968  Act  for  the 
collateral  securing  the  loan. 
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(b)  Contents  of  notice.  The  written 
notice  must  include  the  following 
information: 

(1)  A  warning,  in  a  form  approved  by 
the  Director  of  FEMA,  that  the  building 
or  the  mobile  home  is  or  will  be  located 
in  a  special  flood  hazard  area; 

(2)  A  description  of  the  flood 
insurance  piuxJiase  requirements  set 
forth  in  section  102(b)  of  the  1973  Act 
(42  U.S.C.  4012a(b)); 

(3)  A  statement,  where  applicable, 
that  flood  insurance  coverage  is 
available  under  the  NFIP  and  also  may 
be  available  from  private  insurers;  and 

(4)  A  statement  whether  Federal 
disaster  relief  assistance  may  be 
available  in  the  event  of  damage  to  the 
building  or  the  mobile  home  caused  by 
flooding  in  a  Federally  declared 
disaster. 

(c)  Timing  of  notice.  The  institution 
shall  provide  the  notice  required  by 
paragraph  (a)  of  this  section  to  the 
borrower  within  a  reasonable  time 
before  the  completion  of  the  transaction, 
and  to  the  servicer  as  promptly  as 
practicable  after  the  institution  provides 
notice  to  the  borrower  and  in  any  event 
no  later  than  the  time  the  institution 
provides  other  similar  notices  to  the 
servicer  concerning  hazard  insurance 
and  taxes.  Notice  to  the  servicer  may  be 
made  electronically  or  may  take  the 
form  of  a  copy  of  the  notice  to  the 
borrower. 

(d)  Record  of  receipt.  Each  institution 
shall  retain  a  record  of  the  receipt  of  the 
notices  by  the  borrower  and  the  servicer 
for  the  period  of  time  the  institution 
owns  the  loan. 

(e)  Alternate  method  of  notice.  lastead 
of  providing  the  notice  to  the  borrower 
required  by  paragraph  (a)  of  this  section, 
an  institution  may  obtain  satisfactory 
written  assurance  from  a  seller  or  lessor 
that,  within  a  reasonable  time  before  the 
completion  of  the  sale  or  lease 
transaction,  the  seller  or  lessor  has 
provided  such  notice  to  the  purchaser  or 
lessee.  The  institution  shall  retain  a 
record  of  the  written  assurance  from  the 
seller  or  lessor  for  the  period  of  time  the 
institution  owns  the  loan. 

(f)  Use  of  prescribed  form  of  notice. 
An  institution  will  be  considered  to  be 
in  compliance  with  the  requirements  of 
this  section  for  notice  to  the  borrower  by 
providing  written  notice  to  the  borrower 
containing  the  language  presented  in 
appendix  A  to  this  subpart  within  a 
reasonable  time  before  the  completion 
of  the  transaction.  The  notice  presented 
in  appendix  A  to  this  subpart  satisfies 
the  borrower  notice  requipements  of  the 
1968  Act. 


$614.4960    Notice  of  servicer's  tdentlty. 

(a)  Notice  requirement.  When  a 
System  institution  makes,  increases, 
extends,  renews,  sells,  or  transfers  a 
loan  secured  by  a  building  or  mobile 
home  located  or  to  be  located  in  a 
special  flood  hazard  area,  the  institution 
shall  notify  the  Director  of  FEMA  (or  the 
Director's  designee)  in  writing  of  the 
identity  of  the  servicer  of  the  loan.  The 
Director  of  FEMA  has  designated  the 
insurance  provider  to  receive  the 
institution's  notice  of  the  servicer's 
identity.  This  notice  may  be  provided 
electronically  if  electronic  transmission 
is  satisfactory  to  the  Director  of  FEMA's 
designee. 

(b)  Transfer  of  servicing  rights.  The 
institution  shall  notify  the  Director  of 
FEMA  (or  the  Director's  designee)  of  any 
change  in  the  servicer  of  a  loan 
described  in  paragraph  (a)  of  this 
section  within  60  days  after  the  effective 
date  of  the  change.  This  notice  may  be 
provided  electronically  if  electronic 
transmission  is  satisfactory  to  the 
Director  of  FEMA's  designee.  Upon  any 
change  in  the  servicing  of  a  loan 
described  in  paragraph  (a)  of  this 
section,  the  duty  to  provide  notice 
under  this  paragraph  (b)  shall  transfer  to 
the  transferee  servicer. 

Appendix  A  to  Subpart  S  of  Part  614 — 
Sample  Form  of  Notice  of  Special  Flood 
Hazards  and  Availability  of  Federal 
Disaster  Relief  Assistance 

We  are  giving  you  this  notice  to  inform  you 
that: 

The  building  or  mobile  home  securing  the 
loan  for  which  you  have  applied  is  or  will 
be  located  in  an  area  with  special  flood 
hazards. 

The  area  has  been  identified  by  the 
Director  of  the  Federal  Emergency 
Management  Agency  (FEMA)  as  a  special 
flood  hazard  area  using  FEMA's  Flood 
Insurance  Rate  Map  or  the  Flood  Hazard 
Boundary  Map  for  the  following  community: 

.  This  area  has  at  least  a  one 

percent  (1%)  chance  of  a  flood  equal  to  or 
exceeding  the  base  flood  elevation  (a  100- 
year  flood)  in  any  given  year.  During  the  life 
of  a  30-year  mortgage  loan,  the  risk  of  a  100- 
year  flood  in  a  special  flood  hazard  area  is 
26  percent  (26%). 

Federal  law  allows  a  lender  and  borrower 
jointly  to  request  the  Director  of  FEMA  to 
review  the  determination  of  whether  the 
property  seciuing  the  loan  is  located  in  a 
special  flood  hazard  area.  If  you  would  like 
to  make  such  a  request,  please  contact  us  for 
further  information. 

The  community  in  which  the 

property  securing  the  loan  is  located 
participates  in  the  National  Flood  Insurance 
Program  (NFIP).  Federal  law  will  not  allow 
us  to  make  you  the  loan  that  you  have 
applied  for  if  you  do  not  purchase  flood 
insurance.  The  flood  insurance  must  be 
maintained  for  the  life  of  the  loan.  If  you  fail 
to  purchase  or  renew  flood  insurance  on  the 


projjerty,  Federal  law  authorizes  and  requires 
us  to  purchase  the  flood  insurance  for  you  at 
your  expense. 

•  Flood  insurance  coverage  under  the 
NFIP  may  be  purchased  through  an  insurance 
agent  who  will  obtain  the  policy  either 
directly  through  the  NFIP  or  through  an 
insurance  company  that  participates  in  the 
NFIP.  Flood  insurance  also  may  be  available 
from  private  insurers  that  do  not  participate 
in  the  NFIP 

•  At  a  minimum,  flood  insurance 
purchased  must  cover  the  lesser  of. 

(1)  The  outstanding  principal  balance  of 
the  loan;  or 

(2)  The  maximum  amount  of  coverage 
allowed  for  the  type  of  property  under  the 
NFIP. 

Flood  insurance  coverage  under  the  NFIP 
is  limited  to  the  overall  value  of  the  property 
securing  the  loan  minus  the  value  of  the  land 
on  which  the  property  is  located. 

•  Federal  disaster  relief  assistance  (usually 
in  the  form  of  a  low-interest  loan)  may  be 
available  for  damages  incurred  in  excess  of  ° 
your  flood  insurance  if  your  community's 
participation  in  the  NFIP  is  in  accordance 
with  NFIP  requirements. 

Flood  insurance  coverage  under  the 

NFIP  is  not  available  for  the  property 
securing  the  loan  because  the  community  in 
which  the  property  is  located  does  not 
participate  in  the  NFIP.  In  addition,  if  the 
non-participating  community  has  been 
identified  for  at  least  one  year  as  containing 
a  special  flood  hazard  area,  prof)erties 
located  in  the  community  will  not  be  eligible 
for  Federal  disaster  relief  assistance  in  the 
event  of  a  Federally-declared  flood  disaster. 

Dated:  August  8, 1996. 
Floyd  Filhian, 
Secretary,  Farm  Credit  Administration  Board. 

National  Credit  Union  Administration 

12  CFR  CHAPTER  Vn 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the  joint 
preamble,  part  760  of  chapter  VII  of  title 
12  of  the  Code  of  Federal  Regulations  is 
revised  to  read  as  follows: 

PART  760— LOANS  IN  AREAS  HAVING 
SPEaAL  FLOOD  HAZARDS 

760.1  Authority,  purpose,  and  scope. 

760.2  Definitions. 

760.3  Requirement  to  purchase  flood 
insurance  where  available. 

760.4  Exemptions. 

760.5  Escrow  requirement. 

760.6  Required  use  of  standard  flood  hazard 
determination  form. 

760.7  Forced  placement  of  flood  insurance. 

760.8  Determination  fees. 

760.9  Notice  of  special  flood  hazards  and 
availability  of  Federal  disaster  relief 
assistance. 

760.10  Notice  of  servicer's  identity. 
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Appendix  to  Palt  760— Sample  Form  of 
Notice  of  Speciil  Flood  Hazards  and 
Availability  of  Federal  Disaster  Relief 
Assistance 

Authority:  12  IJ.S.C.  1757, 1789;  42  U.S.C 
4012a.  4104a.  4^b,  4106,  and  4128. 

f  760.1    AutlHM^,  purpose,  and  scop*. 

(a)  Authohtt.  This  part  is  issued 
pursuant  to  1^  U.S.C  1757, 1789  and  42 
U.S.C.  4012a.  4104a,  4104b,  4106,  4128. 

(b)  Purpose.  The  pxirpose  of  this  part 
is  to  implemeilt  the  requirements  of  the 
National  Flood  Insurance  Act  of  1968 
and  the  Flood  Disaster  Protection  Act  of 
1973,  as  amended  (42  U.S.C.  4001- 
4129). 

(c)  Scope.  Tkis  part,  except  for 
§§  760.6  and  7B0.8,  applies  to  loans 
secured  by  buildings  or  mobile  homes 
located  or  to  b^  located  in  areas 
determined  by*  the  EHrector  of  the 
Federal  Emergency  Management  Agency 
to  have  special  flood  hazards.  Sections 
760.6  and  760^  apply  to  loans  secured 
by  buildings  o^  mobile  homes, 
regardless  of  location. 

1760.2    Definlllons. 

(a)  Act  means  the  National  Flood 
Insurance  Act  bf  1968,  as  amended  (42 
U.S.C.  4001-4129). 

(b)  Credit  union  means  a  Federal  or 
State-chartere^  credit  union  that  is 
insured  by  thel  National  Credit  Union 
Share  Insurance  Fund. 

(c)  Building  means  a  walled  and 
roofed  structure,  other  than  a  gas  or 
liquid  storage  tanl^>  that  is  principally 
above  ground  and  affixed  to  a 
permanent  sita,  and  a  walled  and  roofed 
structure  whil^  in  the  course  of 
construction,  alteration,  or  repair. 

(d)  Community  means  a  State  or  a 
political  subdivision  of  a  State  that  has 
zoning  and  building  code  jurisdiction 
over  a  particular  area  having  special 
flood  hazards.' 

(e)  Designated  loan  means  a  loan 
secured  by  a  nuilding  or  mobile  home 
that  is  located!  or  to  be  located  in  a 
special  flood  hazard  area  in  which  flood 
insiuance  is  aVailable  under  the  Act. 

(f)  Director  hfFEMA  means  the 
Director  of  the  Federal  Emergency 
Management  Agency. 

(gj  Mobile  home  means  a  structure, 
transportable  in  one  or  more  sections, 
that  is  built  oii  a  permanent  chassis  and 
designed  for  use  with  or  without  a 
permanent  foundation  when  attached  to 
the  required  utilities.  The  term  mobile 
home  does  not  include  a  recreational 
vehicle.  For  purposes  of  this  part,  the 
term  mobile  home  means  a  mobile  home 
on  a  permanent  foundation.  The  term 
mobile  home  tneans  a  manufactured 
home  as  that  term  is  used  in  the  NFIP. 


(h)  NFIP  means  the  National  Flood 
Insurance  Program  authorized  under  the 
Act. 

(i)  Residential  improved  real  estate 
means  real  estate  upon  which  a  home  or 
other  residential  building  is  located  or 
to  be  located. 

(j)  Servicer  means  the  person 
responsible  for: 

(1)  Receiving  any  scheduled,  periodic 
payments  firom  a  borrower  under  the 
terms  of  a  loan,  including  amounts  for 
taxes,  insurance  premiums,  and  other 
chains  with  respect  to  the  property 
securing  the  loan;  and 

(2)  Making  payments  of  principal  and 
interest  and  any  other  payments  from 
the  amoimts  received  from  the  borrower 
as  may  be  required  under  the  terms  of 
the  loan. 

(k)  Special  flood  hazard  area  means 
the  land  in  the  flood  plain  within  a 
community  having  at  least  a  one  percent 
chance  of  flooding  in  any  given  year,  as 
designated  by  the  Director  of  FEMA. 

(1)  Table  funding  means  a  settlement 
at  which  a  loan  is  funded  by  a 
contemporaneous  advance  of  loan  funds 
and  an  assignment  of  the  loan  to  the 
person  advancing  the  funds. 

§760.3    Requirement  to  purchase  fkxMl 
insurance  wtwre  available. 

(a)  In  general.  A  credit  union  shall  not 
make,  increase,  extend,  or  renew  any 
designated  loan  unless  the  building  or 
mobile  home  and  any  personal  property 
securing  the  loan  is  covered  by  flood 
insiuance  for  the  term  of  the  loan.  The 
amount  of  insurance  must  be  at  least 
equal  to  the  lesser  of  the  outstanding 
principal  balance  of  the  designated  loan 
or  the  maximum  limit  of  coverage 
available  for  the  particular  type  of 
property  under  the  Act.  Flood  insurance 
coverage  under  the  Act  is  limited  to  the 
overall  value  of  the  property  securing 
the  designated  loan  minus  the  value  of 
the  land  on  which  the  property  is 
located. 

(b)  Table  funded  loan.  A  credit  union 
that  acquires  a  loan  from  a  mortgage 
broker  or  other  entity  through  table 
funding  shall  be  considered  to  be 
making  a  loan  for  the  purposes  of  this 
part. 

§760.4    Exemptions. 

The  flood  insurance  requirement 
prescribed  by  §  760.3  does  not  apply 
with  respect  to: 

(a)  Any  State-owoied  property  covered 
under  a  pplicy  of  self-insurance 
satisfactory  to  the  Director  of  FEMA, 
who  publishes  and  periodically  revises 
the  list  of  States  falling  within  this 
exemption;  or 

(b)  Property  securing  any  loan  with  an 
original  principal  balance  of  $5,000  or 


less  and  a  repayment  term  of  one  year 
or  less. 

§  760.5    Escrow  requirement 

If  a  credit  union  requires  the  escrow 
of  taxes,  insurance  premiums,  fees,  or 
any  other  charges  for  a  loan  secured  by 
residential  improved  real  estate  or  a 
mobile  home  that  is  made,  increased, 
extended,  or  renewed  on  or  after 
November  1, 1996,  the  credit  imion 
shall  also  require  the  escrow  of  all 
premiums  and  fees  for  any  flood 
insurance  required  imder  §  760.3.  The 
credit  union,  or  a  servicer  acting  on 
behalf  of  the  credit  union,  shall  deposit 
the  flood  insiuance  premiums  on  behalf 
of  the  borrower  in  an  escrow  account. 
This  escrow  account  will  be  subject  to 
escrow  requirements  adopted  pursuant 
to  section  10  of  the  Real  Estate 
Settlement  Procedures  Act  of  1974  (12 
U.S.C.  2609)  (RESPA),  which  generally 
limits  the  amount  that  may  be 
maintained  in  escrow  accounts  for 
certain  types  of  loans  and  requires 
escrow  accoimt  statements  for  those 
accoimts,  only  if  the  loan  is  otherwise 
subject  to  RESPA.  Following  receipt  of 
a  notice  from  the  Director  of  FEMA  or 
other  provider  of  flood  insiuance  that 
premiums  are  due,  the  credit  union,  or 
a  servicer  acting  on  behalf  of  the  credit 
union,  shall  pay  the  amount  owed  to  the 
insurance  provider  frtnn  the  escrow 
account  by  the  date  when  such 
premiums  are  due. 

§  760.6    Required  use  of  stsndard  flood 
hazard  determination  form. 

(a)  Use  of  form.  A  credit  imion  shall 
use  the  standard  flood  hazard 
determination  form  developed  by  the 
Director  (as  set  forth  in  Appendix  A  of 
44  CPU  part  65)  when  determining 
whether  the  building  or  mobile  home 
offered  as  collateral  security  for  a  loan 
is  or  will  be  located  in  a  special  flood 
hazard  area  in  which  flood  insurance  is 
available  under  the  Act.  The  standard 
flood  hazard  determination  form  may  be 
used  in  a  printed,  computerized,  or 
electronic  manner. 

(b)  Retention  of  form.  A  credit  union 
shall  retain  a  copy  of  the  completed 
standard  flood  hazard  determination 
form,  in  either  hard  copy  or  electronic 
form,  for  the  period  of  time  the  credit 
union  owns  the  loan. 

§  760.7    Forced  placement  of  flood 
Insurance. 

If  a  credit  union,  or  a  servicer  acting 
on  behalf  of  the  credit  imion, 
determines,  at  any  time  during  the  term 
of  a  designated  loan  that  the  building  or 
mobile  home  and  any  personal  property 
securing  the  designated  loan  is  not 
covered  by  flood  insurance  or  is  covered 
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by  flood  insurance  in  an  amount  less 
than  the  amount  required  under  §  760.3, 
then  the  credit  union  or  its  servicer 
shall  notify  the  borrower  that  the 
borrower  should  obtain  flood  insurance, 
at  the  borrower's  expense,  in  an  amount 
at  least  equal  to  the  amount  required 
under  §  760.3,  for  the  remaining  term  of 
the  loan.  If  the  borrower  fails  to  obtain 
flood  insurance  within  45  days  after 
notification,  then  the  credit  union  or  its 
servicer  shall  purchase  insurance  on  the 
borrower's  behalf.  The  credit  union  or 
its  servicer  may  charge  the  borrower  for 
the  cost  of  premiums  and  fees  incurred 
in  purchasing  the  insurance. 

S  760.8    Determination  fees. 

(a)  General.  Notwithstanding  any 
Federal  or  State  law  other  than  the 
Flood  Disaster  Protection  Act  of  1973,  as 
amended  (42  U.S.C.  4001-4129).  any 
credit  union,  or  a  servicer  acting  on 
behalf  of  the  credit  union,  may  charge 

a  reasonable  fee  for  determining 
whether  the  building  or  mobile  home 
seciuing  the  loan  is  located  or  will  be 
located  in  a  special  flood  hazard  area.  A 
determination  fee  may  also  include,  but 
is  not  limited  to,  a  fee  for  life-of-loan 
monitoring. 

(b)  Borrower  fee.  The  determination 
fee  authorized  by  paragraph  (a)  of  this 
section  may  be  charged  to  the  borrower 
if  the  determination: 

(1)  Is  made  in  connection  with  a 
making,  increasing,  extending,  or 
renewing  of  the  loan  that  is  initiated  by 
the  borrower; 

(2)  Reflects  the  Director  of  FEMA's 
revision  or  updating  of  floodplain  areas 
or  flood-risk  zones; 

(3)  Reflects  the  Director  of  FEMA's 
publication  of  a  notice  or  compendium 
that: 

(i)  Affects  the  area  in  which  the 
building  or  mobile  home  securing  the 
loan  is  located;  or 

(ii)  By  determination  of  the  Director  of 
FEMA,  may.  reasonably  require  a 
determination  whether  the  building  or 
mobile  home  securing  the  loan  is 
located  in  a  special  flood  hazard  area;  or 

(4)  Results  in  the  purchase  of  flood 
insurance  coverage  by  the  credit  union 
or  its  servicer  on  behalf  of  the  borrower 
under  §  760.7. 

(c)  Purchaser  or  transferee  fee.  The 
determinatifln  fee  authorized  by 
paragraph  (a)  of  this  section  may  be 
charged  to  the  purchaser  or  transferee  of 
a  loan  in  the  case  of  the  sale  or  transfer 
of  the  loan. 

§  760.9    Notice  of  special  flood  hazards  and 
avaiiability  of  Federal  disaster  relief 
assistance. 

(a)  Notice  requirement.  When  a  credit 
union  makes,  increases,  extends,  or 


renews  a  loan  secured  by  a  building  or 
a  mobile  home  located  or  to  be  located 
in  a  special  flood  hazard  area,  the  credit 
union  shall  mail  or  deliver  a  written 
notice  to  the  borrower  and  to  the 
servicer  in  all  cases  whether  or  not  flood 
insiuance  is  available  under  the  Act  for 
the  collateral  securing  the  loan. 

(b)  Contents  of  notice.  The  written 
notice  must  include  the  following 
information: 

(1)  A  warning,  in  a  form  approved  by 
the  Director  of  FEMA,  that  the  building 
or  the  mobile  home  is  or  will  be  located 
in  a  special  flood  hazard  area; 

(2)  A  description  of  the  flood 
insurance  piuchase  requirements  set 
forth  in  section  102(b)  of  the  Flood 
Disaster  Protection  Act  of  1973,  as 
amended  (42  U.S.C.  4012a(b)); 

(3)  A  statement,  where  applicable, 
that  flood  insurance  coverage  is 
available  under  the  NFIP  and  may  also 
be  available  from  private  insurers;  and 

(4)  A  statement  whether  Federal 
disaster  relief  assistance  may  be 
available  in  the  event  of  damage  to  the 
building  or  mobile  home  caused  by 
flooding  in  a  Federally-declared 
disaster. 

(c)  Timing  of  notice.  The  credit  union 
shall  provide  the  notice  required  by 
paragraph  (a)  of  this  section  to  the 
borrower  within  a  reasonable  time 
before  the  completion  of  the  transaction 
and  to  the  servicer  as  promptly  as 
practicable  after  the  credit  union 
provides  notice  to  the  borrower  and  in 
any  event  no  later  than  the  time  the 
credit  union  provides  other  similar 
notices  to  the  servicer  concerning 
hazard  insurance  and  taxes.  Notice  to 
the  servicer  may  be  made  electronically 
or  may  take  the  form  of  a  copy  of  the 
notice  to  the  borrower. 

(d)  Record  of  receipt.  The  credit  union 
shall  retain  a  record  of  the  receipt  of  the 
notices  by  the  borrower  and  the  servicer 
for  the  period  of  time  the  credit  union 
owns  the  loan. 

(e)  Alternate  method  of  notice.  Instead 
of  providing  the  notice  to  the  borrower 
required  by  paragraph  (a)  of  this  section, 
a  credit  imion  may  obtain  satisfactory 
written  assurance  from  a  seller  or  lessor 
that,  within  a  reasonable  time  before  the 
completion  of  the  sale  or  lease 
transaction,  the  seller  or  lessor  has 
provided  such  notice  to  the  purchaser  or 
lessee.  The  credit  imion  shall  retain  a 
record  of  the  written  assurance  fh)m  the 
seller  or  lessor  for  the  period  of  time  the 
credit  union  OMms  the  loan. 

(f)  Use  of  prescribed  form  of  notice.  A 
credit  union  will  be  considered  to  be  in 
compliance  with  the  requirement  for 
notice  to  the  borrower  of  this  section 
providing  written  notice  to  the  borrower 
containing  the  language  presented  in  the 


appendix  to  this  part  within  a 
reasonable  time  before  the  completion 
of  the  transaction.  The  notice  presented 
in  the  appendix  to  this  part  satisfles  the 
borrower  notice  requirements  of  the  Act. 

f  760.10    Notice  of  servicer's  Identity. 

(a)  Notice  requirement.  When  a  credit 
imion  makes,  increases,  extends, 
renews,  sells,  or  transfers  a  loan  secured 
by  a  building  or  mobile  home  located  or 
to  be  located  in  a  special  flood  hazard 
area,  the  credit  union  shall  notify  the 
Director  of  FEMA  (or  the  Director's 
designee)  in  writing  of  the  identity  of 
the  servicer  of  the  loan.  The  Director  of 
FEMA  has  designated  the  insurance 
provider  to  receive  the  credit  union's 
notice  of  the  servicer's  identity.  This 
notice  may  be  provided  electronically  if 
electronic  transmission  is  satisfactory  to 
the  Director  of  FEMA's  designee. 

(b)  Transfer  of  servicing  rights.  The 
credit  union  shall  notify  the  Director  of 
FEMA  (or  the  Director's  designee)  of  any 
change  in  the  servicer  of  a  loan 
described  in  paragraph  (a)  of  this 
section  within  60  days  after  the  effective 
date  of  the  change.  This  notice  may  be 
provided  electronically  if  electronic 
IransmissioH  is  satisfactory  to  the 
Director  of  FEMA's  designee.  Upon  any 
change  in  the  servicing  of  a  loan 
described  in  paragraph  (a)  of  this 
section,  the  duty  to  provide  notice 
under  this  paragraph  (b)  shall  transfer  to 
the  transferee  servicer. 

Appendix  to  Part  760 — Sample  Form  of 
Notice  of  Special  Flood  Hazards  and 
Availability  of  Federal  Disaster  Relief 
Assistance 

We  are  giving  you  this  notice  to  inform  you 
that: 

The  building  or  mobile  home  securing  the 
loan  for  which  you  have  applied  is  or  will 
be  located  in  an  area  with  special  flood 
hazards. 

The  area  has  been  identified  by  the 
Director  of  the  Federal  Emergency 
Management  Agency  (FEMA)  as  a  special 
flood  hazard  area  using  FEMA's  Flood 
Insurance  Rate  Map  or  the  Flood  Hazard 
Boundary  Map  for  the  following  community: 

.  This  area  has  at  least  a  one 

(lercent  (1%)  chance  of  a  flood  equal  to  or 
exceeding  the  base  flood  elevation  (a  100- 
year  flood)  in  any  given  year.  During  the  life 
of  a  30-year  mortgage  loan,  the  risk  of  a  tOO- 
year  flood  in  a  special  flood  hazard  area  is 
26  percent  (26%). 

Federal  law  allows  a  lender  and 
borrower  jointly  to  request  the  Director 
of  FEMA  to  review  the  determination  of 
whether  the  property  securing  the  loan 
is  located  in  a  special  flood  hazard  area. 
If  you  would  like  to  make  such  a 
request,  please  contact  us  for  further 
information. 

The  conmiunity  in  which  the 

pro(>erty  securing  the  loan  is  located 


45716      Federal  Register  /  Vol.  61,  No.  169  /  Thursday.  August  29.  1996  /  Rules  and  Regulations 


)96 


participates  in  the  National  Flood  Insurance 
Program  (NFIP).  Federal  law  will  not  allow 
us  to  make  you  the  loan  that  you  have 
applied  for  if  you  do  not  purchase  flood 
insurance.  The  flood  insurance  must  be 
maintained  for  thp  lifis  of  the  loan.  If  you  foil 
to  purchase  or  retew  flood  insurance  on  the 
property,  Federal  law  authorizes  and  requires 
us  to  purchase  the  flood  insurance  for  3rou  at 
your  expense. 

•  Flood  insiuB&ce  coverage  under  the 
NFIP  may  be  purchased  through  an  insurance 
agent  who  will  obtain  the  policy  either 
directly  through  the  NFIP  or  through  an 
insurance  company  that  participates  in  the 
NFIP.  Flood  insurance  also  may  be  available 
from  private  insuivrs  that  do  not  participate 


intheNFBP. 


•  At  a  minimum,  flood  insurance 
purchased  must  cover  the  lesser  of. 

(1)  the  outstanding  principal  balance  of  the 
loan;  or 

(2)  the  maximum  amount  of  coverage 
allo%ved  for  the  type  of  property  imder  the 
NFIP. 

Flood  insiuance  coverage  under  the  NFIP 
is  limited  to  the  overall  value  of  the  property 
securing  the  loan  minus  the  value  of  the  land 
on  which  the  property  is  located. 

•  Federal  disaster  relief  assistance  (usually 
in  the  form  of  a  low-interest  loan)  may  be 
available  for  damages  incurred  in  excess  of 
your  flood  insurance  if  your  community's 
participation  in  the  NFIP  is  in  accordance 
with  NFIP  requirements. 

Flood  insurance  covwage  under  the 

NFIP  is  not  available  ft»  the  property 


securing  the  loan  because  the  community  in 
which  the  property  is  located  does  not 
participate  in  the  NFIP.  In  addition,  if  the 
non-participating  community  has  been 
identified  for  at  least  one  year  as  containing 
a  special  flood  hazard  area,  properties 
located  in  the  community  will  not  be  eligible 
for  Federal  disaster  relief  assistance  in  the 
event  of  a  Federally-declared  flood  disaster. 

Dated:  August  19, 1996. 
Becky  Baker, 

Secntaiy  of  the  Board.  Natjonal  Credit  Union 

Administration. 

(FR  Doc.  96-21860  Filed  fr-28-96: 8:45  am] 
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DEPARTMENt  OF  EDUCATION 

Notice  Inviting  Applications  for  New 
Awards  for  Fiscal  Year  1997 

agency:  Department  of  Education. 
summary:  Thisi  notice  provides  dosing 
dates  and  other  information  regarding 
the  transmittal  of  appUcations  for  fiscal 
year  1997  competitions  imder  three 
programs  authorized  by  the  Individuals 
with  Disabihties  Education  Act.  This 
notice  supports  the  National  Education 
Goals  by  improving  understanding  of 
how  to  enable  children  and  youth  with 
disabilities  to  reach  higher  levels  of 
academic  achievement. 

Research  in  Education  of  Individuals 
With  Disabilities  Program  (CFDA  No. 
84.023] 

Purpose  of  ProgFom:  To  advance  and 
improve  the  Imow  ledge  base  and 
improve  the  paactice  of  professionals, 
parents,  and  ottiers  providing  early 
intervention,  special  education,  and 
related  services — including 
professionals  i)i  regular  education 
environments— to  provide  children  with 
disabilities  effsctive  instruction  and 
enable  these  cmidren  to  learn 
successfully. 

Eligible  Applicants:  State  and  local 
educational  agencies;  institutions  of 
higher  education;  and  other  public 
agencies  and  nonprofit  private 
organizations. 

Applicable  Hegulations:  (a)  The 
Education  Department  General 
Administrativs  Regulations  (EDGAR)  in 
34  CFR  Parts  74,  75,  77.  80,  81,  82,  85, 
and  86;  and  (b)  the  regulations  for  this 
program  in  34  CFR  Part  324. 

Note:  The  regulations  in  34  CFR  Fait  86 
apply  to  institutions  of  higher  education 
only. 

Priorities:  uider  34  CFR  75.105(c)(3) 
and  34  CFR  32^-10  the  Secretary  gives 
an  absolute  preference  to  applications 
that  meet  the  following  priorities.  The 
Secretary  funds  under  these 
competitions  c  nly  those  applications 
that  meet  any  i  me  of  these  absolute 
priorities: 

Note:  If  an  ap]  ilicant  wishes  to  apply  under 
more  than  one  of  these  absolute  priorities, 
the  applicant  mSst  submit  a  separate 
application  und^r  each  afiiected  priority. 

Absolute  Priority  1 — Student-Initiated 
Research  Projocts  (84.023B) 

This  priority  provides  support  for 
short-term  (up  to  12  months) 
postsecondary  student-initiated  research 
projects  focusing  on  special  education 
and  related  services  for  children  and 
youth  with  disabilities  and  early 
intervention  services  for  infants  and 
toddlers,  consistent  with  the  purposes 


of  the  program,  as  described.in  34  CFR 
324.1. 
Projects  must — 

(1)  Develop  research  skills  in 
postsecondary  students;  and 

(2)  Include  a  principal  investigator 
who  serves  as  a  mentor  to  the  student- 
researcher  while  the  project  is  carried 
out  by  the  student. 

A  project  must  budget  for  a  trip  to 
Washington.  DC  for  the  annual  two-day 
Research  Project  Directors'  meeting. 

Project  Period:  Up  to  12  months. 

Maximum  Awara:  In  no  case  does  the 
Secretary  make  an  award  greater  than 
$20,000  for  a  single  budget  period  of  12 
months.  The  Secretary  rejects  and  does 
not  consider  an  application  that 
proposes  a  budget  exceeding  this 
maximiun  amoimt.  However,  because  of 
budgetary  considerations  contingent 
upon  congressional  action,  the  Secretary 
may  change  the  maximum  amoimt 
through  a  note  accompanying  the 
^plication  package. 

Page  Limits:  Part  III  of  the  application, 
the  Application  Narrative,  requires 
applicants  to  address  the  selection 
criteria  that  will  be  used  by  reviewers  in 
evaluating  individual  proposals.  The 
apphcant  must  limit  the  Part  III — 
Application  Narrative,  to  no  more  than 
25  double-spaced.  8V2  x  11"  pages  (on 
one  side  only)  with  one-inch  margins. 
This  page  limitation  applies  to  any 
charts  and  graphs  included  in  the 
application  narrative.  The  application 
narrative  page  limit  does  not  apply  to: 
Part  I — the  electronically  scaimable 
form;  Part  n — the  budget  section 
(including  the  narrative  budget 
justification);  and  Part  IV — the 
assurances  and  certifications.  Also,  the 
one  page  abstract,  resume(s), 
bibliography,  or  letters  of  support,  while 
considered  part  of  the  application,  are 
not  subject  to  the  page  limitation. 
Applicants  should  note  that  reviewers 
are  not  required  to  review  any 
information  provided  in  addition  to  the 
application  information  listed  above.  If 
using  a  proportional  computer  font,  use 
no  smaller  than  a  12-point  font.  If  using 
a  nonproportional  computer  font  or  a 
typewriter,  do  not  use  more  than  10 
characters  to  the  inch.  Proposal 
narratives  that  exceed  this  page  limit,  or 
narratives  using  a  smaller  print  size  or 
spacing  that  maJces  the  narrative  exceed 
the  equivalent  of  this  limit,  will  not  be 
considered  for  funding. 

Absolute  Priority  2 — Field-Initiated 
Research  Projects  (84.023C) 

This  priority  provides  support  for  a 
wide  range  of  field-initiated  research 
projects  &at  support  innovation, 
development,  exchange,  and  use  of 
advancements  in  knowledge  and 


practice  designed  to  contribute  to  the 
improvement  of  instruction  and 
learning  of  infants,  toddlers,  children, 
and  youth  with  disabilities.. 

Invitational  Priorities         < 

Within  Absolute  Priority  2  the 

Secretary  is  particularly  interested  in 
applications  that  meet  one  or  more  of 
the  following  invitational  priorities. 
However,  under  34  CFR  75.105(c)(1)  an 
application  that  meets  one  or  more  of 
these  invitational  priorities  does  not 
receive  competitive  or  absolute 
preference  over  other  applications: 

(1)  Short-term  (i.e.  up  to  12  months) 
research  projects  that  are  budgeted  at 
$100,000  or  less,  and  that  are  one  or 
more  of  the  following:  pilot  studies, 
projects  that  employ  new 
methodologies,  descriptive  studies, 
projects  to  advance  assessment,  projects 
that  synthesize  state-of-the-art  research 
and  practice,  projects  for  research 
dissemination  and  utilization,  projects 
that  analyze  extant  data  bases. 

The  Secretary  encourages  studies  that 
use  these  approaches  to  maximize  the 
achievement  of  students  with 
disabilities  in  core  academic  subjects 
and  foster  the  full  participation  of 
students  with  disabilities  in  educational 
reform  eff^orts  related  to  the  Coals  2000: 
Educate  America  Act. 

(2)  Projects  that  implement  and 
examine  a  model  or  models  for  using 
research  knowledge  to  improve 
educational  practice  and  results  for 
children  with  disabilities,  and  that 
include  methodologies  with  the 
capacity  to  judge  the  effectiveness  of  the 
model  or  models  as  implemented  in 
practice  settings. 

(3)  Projects  that  study  the  delivery  of 
coordinated  services  fit)m  providers 
such  as  health,  social  service,  and 
mental  health  agencies. 

(4)  Projects  that  study  non-categorical 
approaches  to  establishing  eligibility  for 
special  education. 

(5)  Projects  that  study  and  develop 
instructionally  relevant  assessment 
practices  that  can  also  be  used  to 
establish  student  eligibility  for  special 
education. 

Project  Period:  The  majority  of 
projects  will  be  funded  for  up  to  36 
months.  Only  in  exceptional 
drcvunstances — such  as  research 
questions  that  require  repeated 
measurement,  longitudinal  design — ^will 
projects  be  funded  for  more  than  36 
months  or  up  to  a  maximum  of  60 
months. 

Maximum  Award:  In  no  case  does  the 
Secretary  make  an  award  greater  than 
$180,000  for  a  single  budget  period  of 
12  months.  The  Secretary  rejects  and 
does  not  consider  an  application  that 


Federal  Register  /  Vol.  61.  No.  169  /  Thursday.  August  29,  1996  /  Notices  45719 


proposes  a  budget  exceeding  this 
maximum  amount.  However,  because  of 
budgetary  considerations  contingent 
upon  congressional  action,  the  Sscretaiy 
may  change  the  maximum  amount 
through  a  note  accompan)ring  the 
appUcation  package.  Multi-year  projects 
will  be  level  funded  unless  there  are 
changes  in  costs  attributable  to 
significant  changes  in  activity  level. 

Page  Limits:  Part  III  of  the  application, 
the  AppUcation  Narrative,  requires 
appUcants  to  address  the  selection 
criteria  that  will  be  used  by  reviewers  in 
evaluating  individual  proposals.  The 
applicant  must  limit  the  Part  III — 
Application  Narrative,  to  no  more  than 
50  double-spaced.  SVixll"  pages  (on 
one  side  only)  with  one-inch  margins. 
This  page  limitation  applies  to  any     • 
charts  and  graphs  included  in  the 
application  narrative.  The  application 
narrative  page  limit  does  not  apply  to: 
Part  I — the  electronically  scannable 
form;  Part  n — the  budget  section 
(including  the  narrative  budget 
justification);  and  Part  IV — the 
assurances  and  certifications.  Also,  the 
one  page  abstract,  resume(s), 
bibhography,  or  letters  of  support,  while 
considered  part  of  the  appUcation.  are 
not  subject  to  the  page  limitation. 
AppUcants  should  note  that  reviewers 
are  not  required  to  review  any 
information  provided  in  addition  to  the 
appUcation  information  Usted  above.  If 
using  a  proportional  computer  font,  use 
no  smaller  than  a  12-point  font.  If  using 
a  nonproportional  computer  font  or  a 
typewriter,  do  not  use  more  than  10 
characters  to  the  inch.  Proposal 
narratives  that  exceed  this  page  limit,  or 
narratives  using  a  smaller  print  size  or 
spacing  that  makes  the  narrative  exceed 
the  equivalent  of  this  limit,  will  not  be 
considered  for  funding. 


Absolute  Priority  3 — Examining 
Alternatives  for  Results  Assessment  for 
Children  with  DisabiUties  (84.023F) 

The  Secretary  estabUshes  an  absolute 
priority  for  research  projects  that  meet 
the  requirements  of  paragraphs  (a),  (b), 
and  (c)  as  follows: 

(a)  Piusue  systematic  programs  of 
appUed  research  focusing  on  one  or 
more  issues  related  to  assessment  or 
results  based  accoimtabiUty  for  students . 
with  disabiUties,  or  both,  lliese  issues 
include,  but  are  not  limited  to  the 
following: 

(1)  Testing  accommodations  and 
adaptations.  When  adaptations  and 
accommodations  are  made  to  permit 
students  with  disabiUties  to  participate 
in  results  assessments,  how  are  the 
technical  characteristics  of  the 
assessments  affected?  How  can  the 
results  be  interpreted?  To  what  degree 


can  these  scores  be  aggregated  with 
nonadapted  assessments?  What  are  the 
best  methods  for  selecting  appropriate 
acconunodations  and  adaptations?  How 
can  testing  accommodations  be  related 
to  instructional  accommodations? 

(2)  Alternative  assessments.  If 
alternative  assessments  (such  as 
performance  assessments  or  portfoUo 
assessments)  are  provided  for  students 
with  disabilities,  how  can  these 
assessments  be  compared  with 
conventional  assessments?  What 
technical  criteria  can  appropriately  be 
appUed  to  these  assessments  if  used 
with  students  with  disabiUties? 

(3)  Development  of  assessments.  How 
can  general  educaUonal  assessments  be 
developed  to  be  more  inclusive  for 
students  with  disabiUties?  How  can 
problematic  items  and  item  formats  be 
identified?  How  can  students  with 
disabiUties  be  adequately  represented  in 
test  development  and  vaUdation 
samples?  What  are  the  effects  if  tests 
developed  for  general  populations  are 
administered  to  students  with 
disabiUties? 

(4)  Including  students  with  disabilities 
in  general  assessments.  How  should 
decisions  be  made  and  documented  to 
include  students  with  disabiUties  in 
general  educational  assessments  or 
alternative  assessments?  What  factors 
influence  these  decisions? 

(5)  System  development.  How  can 
assessment  and  accountabiUty  systems 
be  developed  with  the  range  and 
flexibiUty  to  accommodate  diverse 
student  populations?  How  can 
accountabiUty  and  individualization 
both  be  maintained? 

(6)  Basic  concepts  and  principles. 
How  can  basic  concepts  and  principles 
in  assessment  be  revised  to  reflect  new 
approaches  to  assessment  and  new  roles 
and  challenges  in  assessing  children 
with  disabilities? 

(b)  Produce  and  disseminate 
information  that  can  be  appUed  in 
educational  programs,  as  well  as  in 
subsequent  research. 

(c)  Coordinate  their  activities,  as 
appropriate,  with  the  Center  to  Support 
the  Achievement  of  World  Class 
Outcomes  for  Students  with  DisabiUties 
and  with  other  related  projects  funded 
under  the  Goals  2000:  Educate  America 
Act. 

The  budget  for  a  project  must  provide 
for  two  trips  annually  to  Washington. 
DC  for  (1)  a  two-day  Research  Project 
Directors'  meeting;  and  (2)  another 
meeting:  to  meet  and  collaborate  with 
the  project  officer  of  the  Office  of 
Special  Education  Programs  and  the 
other  projects  funded  under  this 
priority,  to  share  information,  and  to 


discuss  findings  and  methods  of 
dissemination. 
Project  Period:  Up  to  36  months. 
Maximum  Awara:  In  no  case  does  the 
Secretary  make  an  award  greater  than 
$185,000  for  a  single  budget  period  of 
12  months.  The  Secretary  rejects  and 
does  not  consider  an  appUcation  that 
proposes  a  budget  exceeding  this 
maximum  amount.  However,  because  of 
budgetary  considerations  contingent 
upon  congressional  action,  the  Secretary 
may  change  the  maximum  amount 
through  a  note  accompanying  the 
appUcation  package.  Multi-year  projects 
wiU  be  level  funded  imless  there  are 
changes  in  costs  attributable  to 
significant  changes  in  activity  level. 

Page  Limits:  Part  III  of  the  application, 
the  AppUcation  Narrative,  requires 
appUcants  to  address  the  selection 
criteria  that  will  be  used  by  reviewers  in 
evaluating  individual  proposals.  The 
appUcant  must  limit  the  Part  IQ — 
AppUcation  Narrative,  to  no  more  than 
50  double-spaced,  8V2  x  11"  pages  (on 
one  side  only)  with  one-inch  margins. 
This  page  Umitation  appUes  to  any 
charts  and  graphs  included  in  the 
appUcation  narrative.  The  application 
narrative  page  limit  does  not  apply  to: 
Part  I — the  electronically  scannable 
form;  Part  11 — the  budget  section 
(including  the  nalrative  budget 
justification);  and  Part  IV — the 
assurances  and  certifications.  Also,  the 
one  page  abstract,  resiune(s), 
bibUography.  or  letters  of  support,  while 
considered  part  of  the  application,  are 
not  subject  to  the  page  limitation. 
AppUcants  should  note  that  reviewers 
are  not  required  to  review  any 
information  provided  in  addition  to  the 
application  information  listed  above.  If 
using  a  proportional  computer  font,  use 
no  smaller  than  a  12-point  font.  If  using 
a  nonproportional  computer  font  or  a 
typewriter,  do  not  use  more  than  10 
diaracters  to  the  inch.  Proposal 
narratives  that  exceed  this  page  limit,  or 
narratives  using  a  smaller  print  size  or 
spacing  that  makes  the  narraUve  exceed 
the  equivalent  of  this  limit,  wiU  not  be 
considered  for  funding. 
FOR  APPLXATKMS  AND  GENERAL 
INFORMATION  CONTACT:  Claudette  Carey, 
U.S.  Department  of  Education,  600 
Indei>endence  Avenue,  S.W.,  room 
3525,  Switzer  Building,  Washington, 
D.C.  20202-2641.  Telephone:  (202)  205- 
8106.  FAX:  (202)  205-8105.  hitemet: 
Claudette — Carey^d.gov 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number:  (202) 
205-8953. 

FOR  TECHNICAL  INFORMATION  CONTACT: 
For  Student-Initiated  Research  Projects 
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(84.023B):  Susan  Sanchez,  U.S. 
Department  of  Education,  600 
Independence  Avenue,  S.W.,  room 
3524,  Switzfr  Building,  Washington, 
D.C.  20202-^641.  Telephone:  (202)  205- 
8998.  FAX:  (202)  205-8105.  Internet: 

Susan Sanchez@ed  .gov 

For  Field-Initiated  Research  Projects 
(84.023C):  Tbm  V.  Hanley,  U.S. 
Department  of  Education,  600 


Independence  Avenue,  S.W.,  room 
3526,  Switzer  Building.  Washington, 
D.C.  20202-2641.  Telephone:  (202)  205- 
8110.  FAX:  (202)  205-8105.  Internet: 
Tom_Hanley®ed.gov 

For  Examining  Alternatives  for 
Results  Assessment  for  Children  with 
Disabilities  (84.023F):  David  Malouf, 
U.S.  Department  of  Education,  600 
Independence  Avenue,  S.W.,  room 


3521,  Switzer  Building,  Washington, 
D.C.  20202-2641.  Telephone:  (202)  205- 
8111.  FAX:  (202)  205-8105.  Internet: 
Dave Malouf@ed.gov 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  nimiber:  (202) 
205-8953. 

Program  Authority:  20  U.S.C.  1441- 
1443. 


Resear*  in  Education  of  Individuals  with  Disabiuties  Program  Application  Notice  for  Fiscal  Year  1997 


( FDA  No.  and  name 


84.023B    Student-initiated  researcti  projects 

84.023C    Field-initiated  research  projects 

84.023F    Examining    alternatives    for   results 
assessment  for  children  witti  disabilities. 


Person 


Applications 
available 


9/8/96 
9/8/96 
9/8/96 


/Vpplication 

deadline 

date 


2/7/97 

11/25/96 

12/6/96 


Deadline  for 
Intergovern- 
mental re- 
view 


N/A 
N/A 
N/A 


Estimated  range  of 
awards 


$10,000-20,000 
70.000-180,000 
175,000-185.000 


Estimated 
average 
size  of 
awards 


$15,000 
125.000 
180.000 


Estimated 
No.  of 
awards 


13 

20 

5 


Training  Peivonnel  for  the  Education  of 
Individuals  With  Disabilities— Grants 
for  Personnel  Training  And  Parent 
Training  and  Information  Centers 
[CFDA  No.  14.029] 

Purpose  Ojf  Program:  (a)  The  purpose 
of  Grants  for  Personnel  Training  is  to 
increase  the  quantity  and  improve  the 
quaUty  of  personnel  available  to  serve 
infants,  todfllers,  children,  and  youth 
with  disabilities,  (b)  The  purpose  of 
Parent  Training  and  Information  Centers 
is  to  enable  parents  to  work  more  fully 
and  effectivfely  with  professionals  in 
meeting  thefneeds  of  infants,  toddlers, 
children,  ai^d  youth  with  disabilities. 

Eligible  /^plicants:  Under  Absolute 
Priority  1  (I^paration  of  Special 
Education,  Related  Services,  and  Early 
Interventioi  Personnel  to  Serve  Infants. 
Toddlers,  Children,  and  Youth  with 
Low-Incidehce  DisabiUties),  Absolute 
Priority  2  (^paration  of  Leadership 
Personnel) Jand  Absolute  Priority  3 
(Minority  Institutions):  Institutions  of 
higher  education  and  appropriate 
nonprofit  agencies. 

Under  Absolute  Priority  4  (Pjarent 
Training  ai^  Information  Centers): 
parent  organizations,  as  defined  in  34 
CFR316.5(t). 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  par  :s  74,  75,  76,  77,  79.  80,  81. 
82.  85,  and  86;  and  (b)  The  regulations 
for  these  piograms  in  34  CFR  parts  316 
and  318. 


Note:  The 
apply  to 
only. 

Priontiei 
and  (c)(3) 
the 
preference 


regulations  in  34  CFR  part  86 
insftutions  of  higher  education 


Secreta  ry 


Under  34  CFR  75.105(b)(2) 
J4  CFR  316,  and  34  CFR  318, 

gives  an  absolute 
to  applications  that  meet  the 


following  priorities.  The  Secretary  funds 
under  these  competitions  only  those 
applications  that  meet  any  one  of  these 
absolute  priorities: 

(Note:  If  an  applicant  wishes  to  apply 
under  more  than  one  of  these  absolute 
priorities,  the  applicant  must  submit  a 
separate  application  under  each  appropriate 
priority.) 

Absolute  Priority  1— Preparation  of 
Special  Education,  Related  Services, 
and  Early  Intervention  Personnel  to 
Serve  Infants.  Toddlers.  Children,  and 
Youth  with  Low-Incidence  Disabilities 
(84.029A) 

Background:  The  national  demand  for 
educational,  related  services,  and  early 
intervention  personnel  to  serve  infants, 
toddlers,  children  and  youth  with  low- 
incidence  disabilities  exceeds  available 
supply.  However,  because  of  the  small 
number  of  these  personnel  needed  in 
each  State,  institutions  of  higher 
education  and  individual  States  are 
reluctant  to  support  the  needed 
professional  development  programs.  Of 
the  programs  that  are  available,  not  all 
are  producing  graduates  with  the 
prerequisite  skills  needed  to  meet  the 
needs  of  the  low-incidence  disability 
population.  Federal  support  is  required 
to  ensure  an  adequate  supply  of 
personnel  to  serve  children  with  low- 
incidence  disabilities  and  to  improve 
the  quality  of  appropriate  training 
programs  so  that  graduates  possess 
necessary  prerequisite  skills. 

Priority:  The  Secretary  establishes  an 
absolute  priority  to  support  projects  that 
increase  the  number  and  quaUty  of 
personnel  to  serve  children  with  low- 
incidence  disabilities.  This  priority 
supports  projects  that  provide 
preservice  preparation  of  special 
educators,  early  intervention  personnel. 


and  related  services  personnel  at  the 
associate,  baccalaureate,  master's,  or 
specialist  level. 

The  term  "low-incidence  disabiUty" 
means  a  visual  or  hearing  impairment, 
or  simultaneous  visual  and  hearing 
impairments  (including  deaf-blindness), 
significant  mental  retardation,  or  an 
impairment  such  as  severe  and  multiple 
disabilities,  severe  orthopedic 
disabiUties,  autism,  and  traumatic  brain 
injury,  for  which  a  small  number  of 
highly  skilled  and  knowledgeable 
personnel  are  needed. 

Applicants  may  propose  to  prepare 
one  or  more  of  the  following  types  of 
personnel: 

(1)  Special  educators  including  early 
childhood,  speech  and  language, 
adapted  physical  education,  and 
assistive  technology  personnel; 

(2)  Related  services  personnel  who 
provide  developmental,  corrective,  and 
other  supportive  services  that  assist 
children  with  low-incidence  disabiUties 
to  benefit  from  special  education.  Both 
comprehensive  programs  and  specialty 
components  within  a  broader  discipline 
that  prepares  personnel  for  work  with 
the  low-incidence  population  may  be 
supported;  or, 

13)  Early  intervention  personnel  who 
serve  children  birth  through  age  2  with 
disabilities  and  their  families.  Early 
intervention  personnel  include  persons 
prepared  to  provide  training  for,  or  be 
consultants  to,  service  providers  and 
case  managers. 

The  Secretary  particularly  encourages 
projects  that  address  the  needs  of  more 
than  one  State,  provide  multi- 
disciplinary  training,  and  include 
collaboration  among  several  institutions 
and  between  training  institutions  and 
public  schools.  In  addition,  projects  that 
foster  successful  coordination  between 
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special  education  and  regular  education 
professional  development  programs  to 
meet  the  needs  of  children  with  low- 
incidence  disabilities  in  inclusive 
settings  are  encouraged. 
Projects  must: 

(a)  Show  how  their  proposed 
activities  address  the  demands  for 
trained  personnel  to  serve  children  with 
low-incidence  disabilities  in  the  State  or 
States  whose  needs  the  project  is 
expected  to  meet.  The  extent  of  the  need 
for  trained  personnel  in  a  particular 
State  must  be  supported  by  the  State's 
Comprehensive  System  of  Personnel 
Development  (CSPD),  or  the  CSPD 
supplemented  by  other  additional 
relevant  sources  which  the  applicant 
demonstrates  to  be  reliable  and 
acciuate. 

(b)  Prepare  personnel  to  address  the 
specialized  needs  of  children  with  low- 
incidence  disabilities  from  different 
cultiual  and  language  backgrounds; 

(c)  Incorporate  best  practices  in  the 
design  of  the  program  and  the  ciuricula; 

(d)  Incorporate  ciuricula  that  focus  on 
improving  results  for  children  with  low- 
incidence  disabilities; 

(e)  Promote  high  expectations  for 
Students  with  low-incidence  disabiUties 
and  foster  access  to  the  general 
cxuriculiun  in  the  regular  classroom, 
wherever  appropriate;  and 

(f)  Develop  linkages  with  Education 
Department  technical  assistance 
providers  to  communicate  information 
on  program  models  used  and  program 
effectiveness. 

Under  this  absolute  priority,  the 
Secretary  plans  to  award  approximately: 

•  55  percent  of  the  available  funds 
for  projects  that  support  careers  in 
special  education,  including  early 
childhood  educators; 

•  30  percent  of  the  available  funds 
for  projects  that  support  careers  in 
related  services;  and 

•  15  percent  of  the  available  funds 
for  projects  that  support  careers  in  early 
intervention. 

Project  Period:  Up  to  36  months. 

Maximum  Awara:  In  no  case  does  the 
Secretary  make  an  award  greater  than 
$400,000  for  a  single  budget  period  of 
12  months.  The  Secretary  rejects  and 
does  not  consider  an  application  that 
proposes  a  budget  exceeding  this 
maximum  amount.  However,  because  of 
budgetary  considerations  contingent 
upon  congressional  action,  the  Secretary 
may  change  the  maximiun  amount 
through  a  note  accompanying  the 
application  package.  Multi-year  projects 
will  be  level  funded  imless  there  are 
changes  in  costs  attributable  to 
significant  changes  in  activity  level. 

Page  Limits:  Part  HI  of  the  application, 
the  Application  Narrative,  requires 


applicants  to  address  the  selection 
criteria  that  will  be  used  by  reviewers  in 
evaluating  individual  proposals.  The 
applicant  must  limit  the  Part  HI— 
Application  Narrative,  to  no  more  than 
40  double-spaced.  8  1/2  x  11"  pages  (on 
one  side  only)  widi  one-inch  margins. 
This  page  limitation  applies  to  any 
charts  and  graphs  included  in  the 
application  narrative.  The  appUcation 
narrative  page  limit  does  not  apply  to: 
Part  I — the  electronically  scannable 
form;  Part  n — ^the  budget  section 
(including  the  narrative  budget 
justification);  and  Part  IV — the 
assurances  and  certifications.  Also,  the 
one  page  abstract,  resiune(s), 
bibliography,  or  letters  of  support,  while 
considered  part  of  the  application,  are 
not  subject  to  the  page  limitation. 
Applicants  should  note  that  reviewers 
are  not  required  to  review  any 
information  provided  in  addition  to  the 
application  information  listed  above.  If 
using  a  proportional  computer  font,  use 
no  smaller  than  a  12-point  font.  If  using 
a  nonproportional  computer  font  or  a 
typewriter,  do  not  use  more  than  10 
characters  to  the  inch.  Proposal 
narratives  that  exceed  this  page  limit,  or 
narratives  using  a  smaller  print  size  or 
spacing  that  makes  the  narrative  exceed 
the  equivalent  of  this  limit,  will  not  be 
considered  for  funding. 

Absolute  Priority  2 — ^Preparation  of 
Leadership  Personnel  (84.029D). 

This  priority  supports  projects  that 
are  designed  to  provide  preservice 
professional  preparation  of  leadership 
personnel  in  special  education,  related 
services,  and  early  intervention. 
Leadership  training  is  considered  to  be 
preparation  in — 

(a)  Supervision  and  administration  at 
the  advactced  graduate,  doctoral,  and 
post-doctoral  levels; 

(b)  Research;  and 

(c)  Personnel  preparation  at  the 
doctoral  and  post-doctoral  levels  (34 
CFR  318.11(a)(4)). 

Invitational  Priorities 

Within  Absolute  Priority  1  the 
Secretary  is  particularly  interested  in 
applications  that  meet  one  or  more  of 
the  following  invitational  priorities. 
However,  under  34  CFR  75.105(c)(1)  an 
application  that  meets  one  or  more  of 
these  invitational  priorities  does  not 
receive  competitive  or  absolute 
preference  over  other  applications: 

(a)  Projects  designed  to  foster 
successful  coordination  between  special 
education  and  regular  education 
teachers,  administrators,  related  services 
personnel,  infant  intervention 
speciaUsts,  and  parents. 


(b)  Projects  that  coordinate  their 
professional  development  programs  for 
regular  and  special  education  personnel. 

(c)  Projects  that  include  recruitment 
of  leadership  personnel  from  groups 
that  are  underrepresented  in 
educational  leadership  positions. 

Project  Period:  Up  to  48  months. 

Maximum  Awara:  In  no  case  does  the 
Secretary  make  an  award  greater  than 
$225,000  for  a  single  budget  period  of 
12  months.  The  Secretary  rejects  and 
does  not  consider  an  application  that 
proposes  a  budget  exceeding  this 
maximum  amount.  However,  because  trf 
budgetary  considerations  contingent 
upon  congressional  action,  the  Secretary 
may  change  the  maximum  amount 
through  a  note  accompanying  the 
application  package.  Multi-year  projects 
will  be  level  funded  unless  there  are 
changes  in  costs  attributable  to 
significant  changes  in  activity  level. 

Page  Limits:  Part  III  of  the  application, 
the  Application  Narrative,  requires 
applicants  to  address  the  selection 
criteria  that  will  be  used  by  reviewers  in 
evaluating  individual  proposals.  The 
applicant  must  limit  the  Part  HI— 
Application  Narrative,  to  no  more  than 
40  double-spaced,  8Vi  x  11"  pages  (on 
one  side  only)  with  one-inch  mai^gins. 
This  page  limitation  applies  to  any 
charts  and  graphs  included  in  the 
application  narrative.  The  application 
narrative  page  limit  does  not  apply  to: 
Part  I — the  electronically  scaimable 
form;  Part  II — ^the  budget  section 
(including  the  narrative  budget 
justification);  and  Part  FV — the 
assurances  and  certifications.  Also,  the 
one  page  abstract,  resume(s), 
bibliography,  or  letters  of  support,  while 
considered  part  of  the  application,  are 
not  subject  to  the  page  limitation. 
Applicants  should  note  that  reviewers 
are  not  required  to  review  any 
information  provided  in  addition  to  the 
application  information  listed  above.  If 
using  a  proportional  computer  font,  use 
no  smaller  than  a  12-point  font.  If  using 
a  nonpro}>ortional  computer  font  or  a 
typewriter,  do  not  use  more  than  10 
characters  to  the  inch.  Proposal 
narratives  that  exceed  this  page  limit,  or 
narratives  using  a  smaller  print  size  or 
spacing  that  malces  the  narrative  exceed 
the  equivalent  of  this  limit,  will  not  be 
considered  for  funding. 

Absolute  Priority  3 — Minority 
Institutions  (84.029E). 

This  priority  supports  awards  to 
Historically  Black  Colleges  and 
Universities  and  other  institutions  of 
higher  education  whose  minority 
student  enrollment  is  at  least  25 
percent.  Awards  may  provide  training  of 
personnel  in  all  areas  noted  in  34  CFR 
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318.10(a)  (1)  and  (2),  and  must  be 
designed  to  ipcrease  the  capabilities  of 
the  institutic^  in  appropriate  training 
areas  (34  CFR  318.11(a)(16)). 

Project  Period:  Up  to  48  months. 

Maximum  Awara:  In  no  case  does  the 
Secretary  make  an  award  greater  than 
$200,000  for  ^  single  budget  period  of 
12  months,  itie  Secretary  rejects  and 
does  not  consider  an  application  that 
proposes  a  bvdget  exceeding  this 
maximum  amount.  However,  because  of 
budgetary  considerations  contingent 
upon  congressional  action,  the  Secretary 
may  change  the  maximum  amount 
through  a  note  accompanying  the 
application  package.  Multi-year  projects 
will  be  level  funded  omless  there  are 
changes  in  costs  attributable  to 
significant  changes  in  activity  level. 

Page  Limits:  Part  III  of  the  application, 
the  Application  Narrative,  requires 
appUcants  to  address  the  selection 
criteria  that  will  be  used  by  reviewers  in 
evaluating  individual  proposals.  The 
applicant  miist  limit  the  Part  HI — 
Application  Narrative,  to  no  more  than 
40  double-spaced,  81/2  x  11"  pages  (on 
one  side  only)  with  one-inch  margins. 
This  page  limitation  applies  to  any 
charts  and  giaphs  included  in  the 
application  oarrative.  The  application 
narrative  page  limit  does  not  apply  to: 
Part  I — the  electronically  scannable 
form;  Part  11— the  budget  section 
(including  the  narrative  budget 
justification);  and  Part  FV — the 
assurances  and  certifications.  Also,  the 
one  page  abstract,  resiune(s). 
bibUography.  or  letters  of  support,  while 
considered  part  of  the  application,  are 
not  subject  tp  the  page  limitation. 
Applicants  ^ould  note  that  reviewers 
are  not  required  to  review  any 
information  provided  in  addition  to  the 
application  information  listed  above.  If 
using  a  proportional  computer  font,  use 
no  smaller  than  a  12-point  font.  If  using 
a  nonproportional  computer  font  or  a 
typewriter,  do  not  use  more  than  10 
characters  to  the  inch.  Proposal 
narratives  that  exceed  this  page  limit,  or 
narratives  using  a  smaller  print  size  or 
spacing  that  maltes  the  narrative  exceed 
the  equival^t  of  this  limit.  Will  not  be 
considered  ^or  funding. 

Absolute  Priority  4 — ^Parent  Training 
and  hiform^on  Centers  (84.029M) 

The  purpose  of  this  priority  is  to 
support  Parent  Training  and 
Information  Centers  that  assist  parents 
to— 

(1)  Better  understand  the  nature  and 
needs  of  th^  disabling  conditions  of 
their  childrin  with  disabilities; 

(2)  Provide  follow-up  support  for  the 
educational  programs  of  their  children 
with  disabilities; 


(3)  Communicate  more  effectively 
with  special  and  regular  educators, 
administratora.  related  services 
personnel,  and  other  relevant 
professionals; 

(4)  Participate  fully  in  educational 
decision  making  processes,  including 
the  development  of  the  individuaUzed 
education  program,  for  a  child  with  a 
disability; 

(5)  Obtain  information  about  the  range 
of  options,  programs,  services,  and 
resources  available  at  the  national. 
State,  and  local  levels  to  children  with 
disabihties  and  their  families;  and 

(6)  Understand  the  provisions  for 
educating  children  with  disabilities 
under  the  Individuals  with  Disabilities 
Education  Act. 

In  order  to  assure  that  awards  for 
parent  centers  serve  parents  of  minority 
children  with  disabiUties  representative 
to  the  proportion  of  the  minority 
population  in  the  areas  being  served, 
applicants  for  awards  shall  identify  with 
specificity  the  special  efforts  that  will  be 
undertaken  to  involve  those  parents, 
including  efforts  to  work  with 
community-based  and  cultural 
organizations  and  the  specification  of 
supplementary  aids,  services,  and 
supports  that  will  be  made  available. 
AppUcants  shall  also  specify  budgetary 
items  earmarked  to  accomplish  these 
efforts. 

Competitive  Priorities 

Within  Absolute  Priority  4,  the 
Secretary,  under  34  CFR  75.105(c)(2)(i), 
gives  preference  to  applications  that 
meet  one  or  more  of  the  following 
competitive  priorities: 

(a)  Providing  parent  training  and 
information  in  one  or  more 
Empowerment  Zones  or  Enterprise 
Communities.  The  Secretary  awards  5 
points  to  an  application  that  meets  the 
competitive  priority  relating  to 
Empowerment  Zones  at  Enterprise 
Communities  published  in  the  Federal 
Register  on  November  7, 1994  (59  FR 
55534).  These  points  are  in  addition  to 
any  points  the  application  earns  imder 
the  selection  criteria  for  the  program. 

A  list  of  areas  that  have  been  selected 
as  Empowerment  Zones  or  Enterprise 
Commimities  is  included  in  an 
appendix  to  a  notice  published  in  the 
Federal  Register  on  December  6. 1995 
(60  FR  62699). 

(b)  To  assist  the  Secretary  in  ensuring 
that  awards  are  distributed 
geographically  on  a  State  or  regional 
basis  throughout  all  the  States,  the 
Secretary  awards  15  points  to  an 
application  that  provides  parent  training 
and  information  in  a  State,  or 
geographic  area,  that  would  be  unserved 
by  an  existing  Parent  Training  and 


Information  Center  in  FY  1997.  These 
points  are  in  addition  to  any  points  the 
application  earns  under  the  selection 
criteria  for  the  program  and  under 
competitive  preference  (a). 
(20  U.S.C.  1431(e)) 
Project  Period:  Up  to  60  months. 
Maximum  Award:  In  no  case  does  the 
Secretary  make  an  award  greater  than 
$400,000  for  a  single  budget  period  of 
12  months.  The  Secretary  rejects  and 
does  not  consider  an  application  that 
proposes  a  budget  exceeding  this 
maximiun  amount.  However,  because  of 
budgetary  considerations  contingent 
upon  congressional  action,  the  Secretary 
may  change  the  maximiun  amoimt 
through  a  note  accompanying  the 
application  package.  Multi-year  projects 
will  be  level  funded  unless  there  are 
changes  in  costs  attributable  to 
significant  changes  in  activity  level. 

Page  Limits:  Part  III  of  the  application, 
the  Application  Narrative,  requires 
applicants  to  address  the  selection 
critfflia  that  will  be  used  by  reviewers  in 
evaluating  individual  proposals.  The 
applicant  must  limit  the  Part  III — 
Application  Narrative,  to  no  more  than 
40  double-spaced,  8V2  x  11"  pages  (on 
one  side  only)  with  one-inch  margins. 
This  page  limitation  applies  to  any 
charts  and  graphs  included  in  the 
application  narrative^  The  application 
narrative  page  limit  does  not  apply  to: 
Part  I — the  electronically  scannable 
form;  Part  II — the  budget  section 
(including  the  narrative  budget 
justification);  and  Part  IV — the 
assurances  and  certifications.  Also,  the 
one  page  abstract,  resume(s), 
bibliography,  or  letters  of  support,  while 
considered  part  of  the  application,  are 
not  subject  to  the  page  limitation. 
Applicants  should  note  that  reviewers 
are  not  required  tp  review  any 
information  provided  in  addition  to  the 
application  information  listed  above.  If 
using  a  proportional  computer  font,  use 
no  smaller  than  a  12-point  font,  ff  using 
a  nonproportional  computer  font  or  a 
typewriter,  do  not  use  more  than  10 
characters  to  the  inch.  Proposal 
narratives  that  exceed  this  page  limit,  or 
narratives  using  a  smaller  print  size  or 
spacing  that  makes  the  narrative  exceed 
the  equivalent  of  this  limit,  will  not  be 
considered  for  funding. 
SUPPLEMENTARY  INFORMATION:  The 
selection  criteria  that  are  used  to 
evaluate  applications  under  this  priority 
award  significant  points  based  on  the 
extent  to  which  a  proposed  project 
addresses  the  needs  of  parents  of 
minority  infants,  toddlers,  children,  and 
youth  with  disabilities. 

Also,  a  list  of  States  or  geographic 
areas  that  are  ciurently  unfunded  or 
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underserved  is  available  from  the 
contact  person  listed  below. 
FOR  APPLICATIONS  AND  GENERAL 
INFORMATION  CONTACT:  Ernestine 
Jefferson,  U.S.  Department  of  Education, 
600  Independence  Avenue  S.W.,  room 
3072,  Switzer  Building.  Washington, 
D.C.  20202-2651.  Telephone:  205-8761. 
FAX:  (202)  205-9070.  Internet: 
Emestine_Jefferson@ed.gov. 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number  at  (202) 
260-7381. 

FOR  TECHNICAL  INFORMATION  CONTACT: 
For  Preparation  of  Special  Education, 
Related  Services,  and  Early  Intervention 
Personnel  to  Serve  Infants,  Toddlers, 


Children,  and  Youth  with  Low- 
Incidence  Disabilities  (84.029A):  Vema 
Hart,  U.S.  Department  of  Education,  600 
Independence  Avenue,  S.W.,  room 
3519,  Switzer  Building,  Washington, 
D.C.  20202-2641.  Telephone:  (202)  205- 
5392.  FAX:  (202)  205-9070.  Internet: 
Vema_Hart©ed.gov.For  Preparation  of 
Leadership  Personnel  (84.029D):  Bob 
Gilmore,  U.S.  Department  of  Education, 
600  Independence  Avenue  S.W.,  room 
3076,  Switzer  Building,  Washington, 
D.C.  20202-2651.  Telephone:  (202)  205- 
9080.  FAX:  (202)  205-9070.  hitemet: 

Bob ^Gilmore®ed.gov. 

For  Minority  Institutions  (84.029E): 
Victoria  Mims,  U.S.  Department  of 
Education,  600  Independence  Avenue 


S.W.,  room  3513.  Switzer  Building, 
Washington,  D.C.  20202-2651. 
Telephone:  (202)  205-8687.  FAX:  (202) 
205-9070.  Internet: 
Victoria^Mims€ted.gov. 

For  Parent  Training  and  Information 
Centers  (84.029M):  Merri  Pearson.  U.S. 
Department  of  Education,  600 
Independence  Avenue  S.W.,  room  3518, 
Switzer  Building,  Washington,  D.C. 
20202-2651.  Telephone:  (202)  205- 
9093.  FAX:  (202)  205-9070.  hitemet: 

Merri Pearson@ed.gov.Individual8 

who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  TDD 
number  at  (202)  260-7381. 

Program  Authority:  20  U.S.C.  1431. 
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CFDA  No.  and  name 


84.029A — Preparation  of  special  education,  re- 
lated services,  and  early  intervention  per- 
sonnel to  serve  Infants,  toddlers,  children, 
and  youth  with  low-incidence  disabilities. 

84.029D— Preparation  of  leadership  personnel 

84.029E— Minority  Institutions  

84.029M — Parent  training  arxJ  information  cen- 
ters. 


Applications 
available 


9/8/96 


9/8/96 
9/8/96 
9/8/96 


Application 

deadline 

date 


1/1(y97 


12/2/96 

12/6/96 

11/25/96 


Deadline  for 
intergoverrv 
mental  re- 
view 


3/10/97 


2/3/97 

2/6/97 

1/27/97 


Estimated  range  of 
awards 


$200.000-<400,000 


175.000-225.000 
190,000-200,000 
100,000-400.000 


Estinfurted 
average 
size  of 
awards 


$300,000 


200.000 
195.000 
185.000 


Estimated 

number  of 

awards 


30 


14 

18 
14 


PRCXiRAM  FOR  CHILDREN  AND 
YOUTH  WITH  SERIOUS  EMOTIONAL 
DISTURBANCE  [CFDA  No.  84.237] 

Purpose  of  Program:  To  support 
projects  designed  to  improve  special 
education  and  related  services  to 
children  and  youth  with  serious 
emotional  disturbance.  Types  of  projects 
that  may  be  supported  under  the 
program  include,  but  are  not  Umited  to, 
research,  development,  and 
demonstration  projects.  Funds  may  also 
be  used  to  develop  and  demonstrate 
approaches  to  assist  and  prevent 
children  with  emotional  and  behavioral 
problems  from  developing  serious 
emotional  disturbance. 

Eligible  Applicants:  Institutions  of 
higher  education.  State  educational 
agencies,  local  educational  agencies, 
and  other  appropriate  public  and 
nonprofit  private  institutions  or 
agencies. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75.  77.  79,  80,  81,  82, 
85,  and  86;  and  (b)  The  regulations  for 
this  program  in  34  CFR  Part  328. 

Note:  The  regulations  in  34  CFR  Part  86 
apply  to  institutions  of  higher  education 
only. 


Priority:  Under  34  CFR  75.105(c)(3), 
and  34  CFR  328,  the  Secretary  gives  an 
absolute  preference  to  applications  that 
meet  the  following  priority.  The 
Secretary  funds  under  this  competition 
only  those  applications  that  meet  this 
absolute  priority: 

Absolute  Priority— Developing  Effective 
Secondary  School-Based  Practices  for 
Youth  with  Serious  Emotional 
Disturbance  (84.237H) 

Backgroimd:  Recent  nationwide 
research  on  secondary  school 
experiences  and  post-school  outcomes 
for  students  with  disabiUties  finds  that 
youth  with  serious  emotional 
distiubance  (SED)  are  at  particularly 
high  risk  for  school  failure  and  for  poor 
post-school  outcomes.  While  the. 
majority  of  secondary  age  students  with 
SED  attend  regular  high  schools,  most  of 
these  students  receive  special  education 
and  related  services  outside  the  regular 
classroom  for  a  substantial  part,  or  all, 
of  their  school  day.  SED  students 
attending  regular  secondary  schools 
tend,  as  a  group:  to  display  erratic 
school  attendance  patterns;  to  achieve 
low  levels  of  academic  success  despite 
generally  normal-and-above  ability 
levels;  to  be  minimally  involved  in  the 
social  miheu  of  their  schools:  and  to 


drop  out  of  school  at  alarming  rates. 
Fifty  percent  drop  out  of  school,  most 
by  the  tenth  grade. 

Poor  adjustment  and  behavioral 
concerns  are  common  during  and 
beyond  high  school  among  these 
students.  Data  from  the  National 
Longitudinal  Transition  Study  show 
that  only  one  in  ten  students  with 
serious  emotional  disturbance  have 
behavior  management  plans.  They  tend 
to  b^imder-  or  un-employed,  are  rarely 
involved  in  post-secondary  education, 
and  are  at  high  risk  for  engaging  in 
activities  and  behaviors  outside  the 
bounds  of  the  law.  While  fairly 
substantial  recent  and  current  efforts  are 
focusing  on  improving  results  for 
younger  students  with  SED,  Uttle 
attention  is  being  directed  toward  their 
secondary-age  counterparts.  This 
priority  is  intended  to  address  this 
critical  need. 

Priority:  The  Secretary  establishes  an 
absolute  priority  for  projects  to  develop, 
implement,  test  the  efficacy  of,  and 
disseminate  practices  for  improving 
academic,  vocational,  personal,  social, 
and  behavioral  results  for  students  with 
SED  in  regular  high  schools,  including 
consideration  of  die  most  appropriate 
and  least  restrictive  placements. 

Under  this  priority,  projects  must — 
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(1)  Develdp  practices  with  sound 
conceptual  bases  that  are  designed  to 
improve  enseal  academic,  vocational, 
personal,  sofcial,  and  behavioral 
outcomes  fcir  SED  students; 

(2)  Apply  rigorous  research  standards 
in  testing  the  efficacy  of  practices 
developed; 

(3)  Develop  products  that  include 
clear,  comprehensive  descriptions  of 
tested  practices,  test  site  contexts,  and 
target  student  characteristics,  and 
disseminata  these  products  to 
appropriate  research  institutes, 
clearinghouses,  and  technical  assistance 
providers. 

A  project  must  budget  for  two  trips 
anniully  to  Washington,  D.C.  for:  (1)  A 
two-day  Research  Project  Directors' 
meeting;  and  (2)  another  meeting  to 
meet  and  collaborate  with  the  OSEP 
project  offioar  and  with  other  relevant 
OSEP  funded  projects. 
Project  Pariod:  Up  to  48  months 
Maximum  Award:  In  no  case  does  the 
Secretary  make  an  award  greater  than 
$168,000  for  a  single  budget  period  of 
12  months.  The  Secretary  rejects  and 
does  not  consider  an  application  that 
proposes  a  budget  exceeding  this 
mflxiiniim  ^ount.  However,  because  of 
budgetary  considerations  contingent 
upon  congressional  action,  the  Secretary 
may  change  the  maximmn  amount 


through  a  note  accompanying  the 
appUcation  package.  Multi-year  projects 
will  be  level  funded  unless  there  are 
changes  in  costs  attributable  to 
significant  changes  in  activity  level. 

Page  Limits:  Part  III  of  the  application, 
the  Application  Narrative,  requires 
applicants  to  address  the  selection 
criteria  that  will  be  used  by  reviewers  in 
evaluating  individual  proposals.  The 
applicant  must  limit  the  Part  HI — 
Application  Narrative,  to  no  more  than 
50  double-spaced,  8Vi  x  11"  pages  (on 
one  side  only)  with  one-inch  margins. 
This  page  limitation  applies  to  any 
charts  and  graphs  included  in  the 
application  narrative.  The  application 
narrative  page  limit  does  not  apply  to: 
Part  I — the  electronically  scannable 
form;  Part  U — the  budget  section 
(including  the  narrative  budget 
justification);  and  Part  IV— the 
assurances  and  certifications.  Also,  the 
one  page  abstract,  re8ume(s), 
bibliography,  or  letters  of  support,  while 
considered  part  of  the  application,  are 
not  subject  to  the  page  limitation. 
Applicants  should  note  that  reviewers 
are  not  required  to  review  any 
information  provided  in  addition  to  the 
application  information  listed  above.  If 
using  a  proportional  computer  font,  use 
no  smaller  than  a  12-point  font.  If  using 
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a  nonproportional  computer  font  or  a 
typewriter,  do  not  use  more  than  10 
characters  to  the  inch.  Proposal 
narratives  that  exceed  this  page  limit,  or 
narratives  using  a  smaller  print  size  or 
spacing  that  makes  the  narrative  exceed 
the  equivalent  of  this  limit,  will  not  be 
considered  for  funding. 
FOR  APPLICATIONS  AND  GENERAL 

INFORMATION  CONTACT:  Claudette  Carey, 
U.S.  Department  of  Education,  600 
Independence  Avenue,  S.W.,  room 
3525,  Switzer  Building,  Washington, 
D.C.  20202-2641.  Telephone:  (202)  205- 
9864.  FAX:  (202)  20508105.  Internet: 
Claudette_Carey@ed.gov 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number:  (202) 
205-8953. 

FOR  TECHNICAL  INFORMATION  CONTACT: 
Helen  Thornton.  U.S.  Department  of 
Education,  600  Independence  Avenue, 
S.W..  room  3520.  Switzer  Building. 
Washington,  D.C.  20202-2641. 
Telephone:  (202)  205-5910.  FAX:  (202) 
205-8105.  Internet: 
Helen_Thomton@ed.gov 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number:  (202) 
205-8953. 

Program  Authority:  20  U.S.C.  1426. 

—APPLICATION  Notice  for  Fiscal  Year 


^DA  No.  and  name 


84.237H— D^eloping  effective  secondary 
school-based  practices  lof  youth  with  seri- 
ous emotioral  disturt>ance. 


emotional  i 


Applications 
available 


9/08/96 


Application 

deadUrra 

date 


12/13/96 


Deadline  for 
intergovern- 
mental re- 
view 


2/13/97 


Estimated  range  of 
awards 


$166,000-168.000 


Estimated 

average 

size  of 

awards 


$167,000 


Estimated 
No.  of 
awards 


FOR  a^CTROMC  ACCESS  TO  INFORMATION: 
Informatiort  about  the  Department's 
funding  opportunities,  including  copies 
of  applicatipn  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  ^oard),  telephone  (202)  260- 
9950;  on  thfe  Internet  Gopher  Server  at 


GOPHERJD.GOV  (under 
Announcements,  Bulletins  and  Press 
Releases)  or  World  Wide  Web  site  (at 
http://www.ed.gov/).  However,  the 
official  application  notice  for  a 
discretionary  grant  competition  is  the 
notice  published  in  the  Federal 
Register.  AppUcation  packages  will  be 


available  in  alternative  formats  upon 
request. 

Dated:  August  22. 1996. 
Judith  E.  Hwimiinii, 

Assistant  Secretary  for  Special  Education  and 

Rehabilitative  Services. 

[FR  Doc.  9^21872  Filed  8-28-96;  8:45  am) 

BIUJNQ  CODE  4000-01-P 


Thursday 
August  29,  1996 


Part  VI 

Federal  Emergency 
Management  Agency 

Changes  to  the  Hotel  and  Motel  Fire 
Safety  Act  National  Master  List;  Notice 
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FEDERAL  EMERQENCY 
MANAQEMBNT  AGENCY 

Changes  to  ttie  Hotel  and  Motel  Fire 
Safety  Act  National  Master  Ust 

AOENCY:  United  States  Fire 
Administration.  FEMA. 
ACTION:  Notice. 


aUMMARY;  THe  Federal  Emergency 
Management  Agwicy  (FEMA  or  Agency) 
gives  notice  of  additions  and 
corrections/changes  to,  and  deletions 
from,  the  national  master  list  of  places 
of  public  actxjmmodations  which  meet 
the  fire  prevention  and  control 
guidelines  utider  the  Hotel  and  Motel 
Fire  Safety  Act. 

EFFECTIVE  DAfTE:  September  30, 1996. 
AOORESSES:  Comments  on  the  master 
list  are  invitfd  and  may  be  addressed  to 
the  Rules  Docdtet  Clerk  Federal 
Emergency  Management  Agency,  500  C 
Street  SW.,  ooom  840.  Washington,  D.C. 
20472,  (fax)  (202)  646-4536.  To  be 
added  to  the  National  Master  List,  or  to 
make  any  ot^er  change  to  the  list,  please 
see  Supplementary  Information  below. 
FOA  FURTHER  INFORMATION  CONTACT:  John 
Ottoson,  Fire  Management  Programs 
Branch.  United  States  Fire 
Administration,  Federal  Emergency 
Management  Agency,  National 
Emergency  Training  Center,  16825 
South  Setonj  Avenue,  Emmitsbiug,  MD 
21727,(3011447-1272. 
8UPPLBMENTARY  MFORIMATION:  Acting 
under  the  Hotel  and  Motel  Fire  Safety 
Act  of  1990, 15  U.S.C.  2201  note,  the 
United  State  s  Fire  Administration  has 


worked  with  each  State  to  compile  a 
national  master  list  of  all  of  the  places 
of  public  accommodation  affecting 
commerce  located  in  each  State  that 
meet  the  requirements  of  the  guidelines 
under  the  Act.  FEMA  published  the 
national  master  list  in  the  Federal 
Register  on  Friday.  June  21, 1996,  61  FR 
32036-32256. 

Parties  wishing  to  be  added  to  the 
National  Master  List,  or  to  make  any 
other  change,  should  contact  the  State 
office  or  official  responsible  for 
compiling  listings  of  properties  which 
comply  with  the  Hotel  and  Motel  Fire 
Safety  Act.  A  list  of  State  contacts  was 
published  in  61  FR  32032,  also  on  June 
21. 1996.  if  the  published  list  is 
imavailable  to  you,  the  State  Fire 
Marshal's  office  can  direct  you  to  the 
appropriate  office.  The  Hotel  and  Motel 
Fire  Safety  Act  of  1990  National  Master 
List  is  now  accessible  electronically. 
The  National  Master  List  Web  Site  is 
located  at:  http://www.usfa/fema.gov/ 
hotel/index.htm 

Visitors  to  this  web  site  will  be  able 
to  searcii,  view,  download  and  print  all 
or  part  of  the  National  Master  List  by 
State,  city,  or  hotel  chain.  The  site  also 
provides  visitors  with  other  information 
related  to  the  Hotel  and  Motel  Fire 
Safety  Act.  Instructions  on  gaining 
access  to  this  information  are  available 
as  the  visitor  enters  the  site. 

Periodically  FEMA  will  update  and 
redistribute  the  national  master  list  to 
incorporate  additions  and  corrections/ 
changes  to  the  list,  and  deletions  from 
the  list,  that  are  received  from  the  State 
offices.  Each  update  contains  or  may 


contain  three  categories:  "Additions;"    - 
"Corrections/changes;"  and 
"Deletions."  For  the  purposes  of  the        ( 
updates,  the  three  categories  mean  and 
include  the  following: 

"Additions"  are  either  names  of 
properties  submitted  by  a  State  but 
inadvertently  omitted  from  the  initial 
master  list  or  names  of  properties 
submitted  by  a  State  after  publication  of 
the  initial  master  list; 

"Corrections/changes"  are  corrections 
to  property  names,  addresses  or 
telephone  niunbers  previously 
published  or  changes  to  previously 
published  information  directed  by  the 
State,  such  as  changes  of  address  or 
telephone  numbers,  or  spelUng 
corrections;  and 

"Deletions"  are  entries  previously 
submitted  by  a  State  and  published  in 
the  national  master  list  or  an  update  to 
the  national  master  list,  but 
subsequently  removed  from  the  list  at 
the  direction  of  the  State- 
Copies  of  the  national  master  list  and 
its  updates  may  be  obtained  by  writing 
to  the  Government  Printing  Office. 
Superintendent  of  Docxunents, 
Washington,  DC  20402-9325.  When 
requesting  copies,  please  refer  to  stock 
number  069-001-00049-1. 

Dated:  August  23. 1996. 
Mich*el  B.  Hindi, 

Acting  General  Counsel. 

The  update  to  the  national  master  list 
for  the  months  of  June  and  July  1996 
follow: 


The  Hotel  and  Motel  Fire  Safety  Act  of  1990  National  Master  Ust  8/20/96  Update 


Index  sk\d  property  name 


AddMons: 

CaMomia: 
CA1472- 


AA/ymftiam 


Garden 


Hotel,  Marin  County. 


Iowa: 


IA0166— 6honey's  Inn  and  Suites 

IA0167— Radisson  Hotel 

IHInois: 

IL0551— Wyndtiam  Garden  Hotef- 
Oakbrook  Terrace. 

IL0550— Fairlield  Inn  Peru 

New  York:      [ 

NY0634-rHoliday  Inn  Fistikill  

NY0633— Clutxiuarters        Dowrv 

lown  Hotel. 
NY0636-j-Ramada  Limited- 

Woodbury. 
Pennsylvania! 

PA0440-rPenn    State   Scantwon 
Contenence  Center  Hotel. 
Texas: 

TX0703-t-Wyndham  Anatole  

TX0702-i-Best      Western      Park 
Suites  Hotel. 


PO  Box/Rt.  No.  Street  Address 


1010  Northgate  Dr 

2215  Blair's  Ferry  Rd  

208  West  4tti  Street  North 

17W.  350  22d  St  

4385  Venture  Dr 

251 1  Route  9 

52  WHIianw  Street  .. 

8030  Jericho  Turnpike 

215  Innovatkxi  BJvd 

2201  Stemnwns  Fmy  

640  Park  Bivd,  East  


City 


San  Rafael 

Cedar  Rapids 

Newton  

Oakbrook  Terrace 

Peru 

FishkiH ...!.........».. 

New  York  ...._ 

Woodbury  

State  College 

Dates.. r 

iWHlw     »a  •■■•••••■■•••■■ 


State/ZIP 


CA  94903 

lA  52402 
lA  50208 

IL  60181 

IL  61354 

NY  12524 
NY  10005 

NY  1 1797 
PA  16803 


TX  75207 
TX  75074 


PtKxie 


(415)  479-8800 

(319)  378-3948 

(515)  792-3333 

(708)833-3600 

(815)  223-7458 

(914)  896-6281 
(212)  57&-0006 

(516)  921-8600 
(814)  863-5000 


(214)  748-1200 
(214)  578-2243 
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The  Hotel  and  Motel  Fire  Safety  Act  of  1990  National  Master  Ust  8/20/96  Update— Continued 


Index  and  property  name 


Washington: 

WA02g6— Timberland      Inn      & 

Suites. 
WA0294— Holiday     Inn     Seattle 

Issaquah. 
WA0295-Shilo  Inn-Ocean 

Shores. 
WA029S— Best    Western    Tower 
Inn. 
West  Virginia: 

WV0222— Blackt>ear  Woods  Re- 
sort Inn. 
WV0223— Land  of  Canaan  Vaca- 
tion Resort. 
WV0221— Paddle  Creek  Motel .... 

WV0220— Ramada  Umited  

Correctiona/Changes: 
California: 

CA0362— Regal  Biltmore  Hotel  ... 
CA1287— Wyndham   Hotel,   LAX 

Airport. 
CA0713— Clarion  Hotel  Bay  View 
CA0307— Wyndham        EmeraW 
Plaza. 
Mississippi: 

MS01 05— Sleep  Inn 

Pennsylvania: 

PA0200— Radisson   Hotel   Phila- 
delphia Airport. 
West  Virginia: 

WV0O40— Super  8  Motel 

Deletions: 
Mississippi: 

MS0060— Holiday  Inn  North 

Washington: 

WA0225— Omni  Hotel 


PO  Box/Rt.  No.  Street  Address 


1271  Mt.  Saint  Helen's  Way 
1801  12th  Ave  NW 


PO  Box  1950,  707  Ocean  Shores 

BlvdNW. 
1515  George  Washington  Way 


Box  55,  Rt.  1  .. 
Box  29,  HC  70 


U.S.  Rt.  52 

419  Hurricane  Creeit  Rd 


506  S.  Grand  Ave  

6225  W.  Century  Bivd 


City 


Castle  Rode ... 

Issaquah 

Ocean  Shores 
Richland 


Davis . 
Davis . 


Fort  Gay  . 
Hurricane 


660  K  St  

400  W.  Broadway 


1301  Hamilton  Ave 
500  Stevens  Dr  


Rt.  33, 12  Market  PI 


1-55  N 

130  Market  St 


Los  Angeles  ...„ 
Los  Angeles 


San  Diego . 
San  Diego . 


Meridian 

Philadelphia 


Weston 

Jackson 
Chas  ..... 


State/ZIP 


Ptwne 


WA  98611 
WA  96027 
WA  98569 
WA  99352 

WV  26260 

WV  26260- 

9711 

WV  25514 

WV  25526 


CA  90071 
CA  90045 

CA  92101 
CA  92101 


MS  39301 
PA  19113 

WV  26452 

MS  39206 
SC  29401 


(360)  274-6002 
(206)  392-6421 
(360)289-4600 
(509)  946-4121 

(304)866-4391 

(304)  866-4788 

(304)  648-7393 
(304)562-3346 


(213)  612-1575 
(310)  670-9000 

(619)  696-0234 
(619)  239-4500 


(601)  485-4646 
(610)  521-5900 

(304)  843-1991 

(601)366-9411 


[FR  Doq.  96-21966  Filed  »-28-96;  8:45  am] 
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Securities  and 

Exchange 

Commission 

17  CFR  Parts  210  and  240 
Implementation  of  Section  10A  of  the 
Securities  Exchange  Act  of  1934; 
Proposed  Rule 
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SECURmE$  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  210  and  240 

[RalMM  No.  34-37594;  IC-22162;  File  No. 
S7-20-«e]. 

RIN3235-Aa70 

Implefnentalion  of  Section  10A  of  the 
Securities  Exchange  Act  of  1934 

agency:  Secxirities  and  Exchange 
Commissioa. 

ACTKW:  Proposed  Rule.  

■ — 1 

SUMMARY:  T%e  Securities  and  Exchange 
Conunissioa  ("Commission"  or  "SEC") 
today  is  soliciting  comments  on 
proposed  nile  amendments  to 
implement  (he  reporting  requirements 
in  section  lOA  of  the  Securities 
Exchange  Act  of  1934  (the  "Exchange 
Act").  Section  lOA  requires,  among 
other  thingi  that  the  auditor  of  a 
registrant's  financial  statements  report 
to  the  registrant's  board  of  directors 
certain  imc<)rrected  illegal  acts  of  the 
registrant,  apd  that  the  registrant  notify 
the  Commission  that  it  has  received 
such  a  report.  If  the  registrant  fails  to 
provide  that  notice,  the  auditor  is 
required  by) section  lOA  to  furnish 
directly  to  ijie  Commission  the  report 
given  to  tha  Board.  The  proposed 
amendments  to  the  Commission's 
Exchange  Act  Rules  are  intended  to 
implement  those  reporting 
requirements.  The  proposed  amendment 
to  Regulation  S-X  would  conform  the 
definition  qf  "audit"  in  that  regiilation 
with  the  wi^rding  in  section  lOA. 
DATES:  Coniments  on  the  proposed 
amendments  should  be  received  on  or 
before  Octcier  28, 1996. 
ADDRESSES]  Comments  should  be 
submitted  in  triplicate  to  Jonathan  G. 
Katz,  Secretary,  Securities  and  Exchange 
Commissioii,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Comments  also 
may  be  submitted  electronically  at  the 
following  ^-mail  address:  rule- 
commentsWsec.gov.  Comment  letters 
should  ref*  to  File  Na  S7-20-96;  this 
file  number  should  be  included  on  the 
subject  lin0  if  E-mail  is  used.  All 
comments  jtvill  be  available  for  pubhc 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room, 
450  Fifth  Street.  N.W.,  Washington,  D.C. 
20549.  Electronically  submitted 
comments  tnay  be  posted  on  the 
Conunissiqn's  internet  web  site  (http^/ 
www.sec.gov). 

FOR  FURTHIR  INFORMATION  CONTACT: 
Robert  E.  Bums  or  W.  Scott  Bayless,  at 
(202)  942-4400,  Office  of  the  Chief 
Accoimtant,  Mail  Stop  11-3,  and  for 
investment  company  issues,  Kathleen 


Clarke,  at  (202)  942-0724,  EHvision  of 
Investment  Management,  Mail  Stop  10- 
6,  Securities  and  Exchange  Commission, 
450  Fifth  Street,  N.W..  Washington,  D.C. 
20549. 

SUPP1.EMENTARY  INFORMATION:  The 
Commission  is  proposing  to  amend  its 
Exchange  Act  Rules,  17  CFR  240,  by 
adding  Rule  lOA-1,  and  Regulation  S- 
X,  17  CFR  210.  by  revising  Rule  1-02. 

L  Background 

Title  in  to  the  Private  Securities 
Litigation  Refonn  Act  of  1995,  Public 
Law  104-67,  enacted  on  December  22, 
1995,  added  section  lOA  to  the 
Exchange  Act.  This  section  codifies 
certain  professional  auditing  standards 
and  imposes  expanded  obligations  on 
auditors '  to  report  in  a  timely  manner 
certain  uncorrected  illegal  acts  ^  to  a 
registrant's  board  of  directors.  It  further 
requires  the  registrant,  or  if  the 
registrant  fails  to  do  so  then  the  auditor, 
to  provide  information  regarding  the 
illegal  act  to  the  Commission. 

Section  lOA(a)  requires  that  audits  of 
registrants'  financial  statements  include, 
"in  accordance  with  generally  accepted 
auditing  standards,  as  may  be  modified 
or  supplemented  from  time  to  time  by 
the  Commission — " 

1.  Procedures  designed  to  provide 
reasonable  assiuance  of  detecting  illegal 
acts  that  would  have  a  direct  and 
material  effect  on  the  detemnination  of 
financial  statement  amounts; 

2.  Procedures  designed  to  identify 
related  party  transactions  that  are 
material  to  the  financial  statements  or 
otherwise  require  disclosure  therein; 
and 

3.  An  evaluation  of  whether  there  is 
substantial  doubt  about  the  registrant's 
ability  to  continue  as  a  going  concern 
during  the  ensuing  fiscal  year.' 

Certain  procedures  in  each  of  these 
three  areas  already  are  required  by 
generally  accepted  auditing  standards 


("GAAS")  *  in  the  United  States  and  are 
further  codified  in  the  Statements  on 
Auditing  Standards  ("SAS")'  adopted 
by  the  Auditing  Standards  Board 
("ASH"),  the  senior  technical  body  for 
auditing  matters  of  the  American 
Institute  of  Certified  Public  Accountants 
("AICPA").*  The  Commission  staff 
historically  has  worked  closely  with  the 
ASB.  The  staff,  among  other  things, 
attends  ASB  meetings,  reviews  and 
provides  the  ASB  with  comments  on 
draft  Statements  on  Auditing  Standards, 
and  has  periodic  meetings  with  ASB 
representatives  to  discuss  items  on  the 
ASB  agenda  and  other  matters  of  mutual 
concern.  The  Commission  staff  plans  to 
continue  these  practices. 

In  addition  to  the  requirement  in 
section  lOA(a)  that  auditors  perform 
procedures  designed  to  enhance  the 
detection  of  fi'audulent  financial 
reporting,  section  10A(b)  contains 
provisions  that  would  require  an  auditor 
to  report  directly  to  the  Commission 


■  For  the  purpose  of  this  release,  the  term 
"auditor"  refers  to  any  independent  public  or 
certified  public  accountant  who  is  performing  or 
has  performed  an  audit  of  a  registrant's  financial 
statements  and  whose  audit  report  has  or  will  be 
filed  with  the  Commission  in  accordance  with  the 
federal  securities  laws  or  the  Commission's 
regulations.  See,  e.g..  sections  12(b)(1)  (J)  and  (K), 
13(a)(2),  and  17(e)  of  the  Exchange  Act.  15  U.S.C. 
781(b)(1)  0)  and  (K),  78m(a)(2),  and  78q(e).  and  the 
Commission's  Regulation  S-X,  17  CFR  $210.  The 
term  "independent  accountant"  is  used  in  the 
regulatory  text  in  order  to  be  consistent  with 
existing  provisions  in  Regulation  S-X. 

2  Section  lOA(f)  defines  the  term  "illegal  act" 
broadly  to  mean  "an  act  or  omission  that  violates 
any  law,  or  any  rule  or  regulation  having  the  force 
of  law."  This  definition  is  consistent  generally  with 
Statement  on  Auditing  Standards  No.  54,  "Illegal 
Acts  by  Clients,"  12  (January  1, 1989),  AU  §317.02. 
which  states,  "the  term  illegal  acts  .  .  .  refers  to 
violations  of  laws  or  governmental  regulations." 

3  Section  lOA(a)  (1).  (2),  and  (3). 


*  In  February  1941,  the  Commission  amended 
Rule  2-02  of  Regulation  S-X.  17  CFR  §  210.2-02. 
to  require  that  the  independent  accountant  state  in 
his  or  her  report  "whether  the  audit  was  made  in 
accordance  with  generally  accepted  auditing 
standards.  .  .  ."  Accounting  Series  Release  No.  21 
(February  5,  1941).  In  this  release,  the  Commission 
defined  "generally  accepted  auditing  standards"  to 
mean  the  application  of  "generally  recognized 
normal  auditing  procedures"  with  professional 
competence  by  properly  trained  persons.  The 
Commission  defined  "generally  recognized  normal  j 
auditing  procedures"  to  be  those  normally 
employed  by  skilled  accountants  and  those 
prescribed  by  authoritative  bodies  dealing  with  the 
subject  of  auditing,  such  as  accounti^ig  societies  and 
governmental  bodies  having  jurisdiction  in  the  area. 
Id.  Following  this  addition  to  the  Commission's 
rules,  the  relevant  professional  committee  at  the 
time,  the  Committee  on  Auditing  Procedure,  began 
a  study  to  determine  which  auditing  standards 
should  be  included  within  "GAAS."  In  1948,  the 
membership  of  the  predecessor  organization  to  the 
American  Institute  of  Certified  Public  Accountants 
("AICPA")  approved  ten  standards  as  constituting 
GAAS.  See,  AICPA,  Codification  of  Statements  on 
Auditing  Standards.  AU  S  150.02.  These  ten 
standardsare  supglgipented  by  Statements  on 
Auditing  Standards,  which  currently  are  issued  by 
the  Auditing  Standards  Board  of  the  AICPA. 

'Currently  effective  Statements  on  Auditing 
Standards  are  published  by  the  American  Institute 
of  Certified  Public  Accountants  in  the  Codification 
of  Statements  on  Auditing  Standards.  Provisions  in 
the  Codification  are  designated  as  "AU  §     ."  For 
standards  addressing  those  procedures  mandated  by 
section  lOA,  see  SAS  54,  "Illegal  Acts  by  Clients" 
Qanuary  1, 1989),  AU  §  317:  SAS  45,  "Related 
Parties"  (September  30, 1983),  AU  §334;  and  SAS 
*59,  64,  and  77  reprinted  in  "The  Auditor's 
Consideration  of  an  Entity's  Ability  to  Continue  as 
a  Going  Concern"  (lannaryl,  1989).  AU  §341.  See 
also  SAS  53,  "The  Auditor's  Responsibility  to 
Detect  and  Report  Errors  and  Irregularities" 
(January  1. 1989).  AU  §316.  The  ASB  is  in  the 
process  of  re-examining  SAS  53.  SAS  54,  and  other 
auditing  standards  related  to  the  detection  and 
reporting  of  financial  fraud.  References  in  this 
release  are  to  auditing  standards  in  effect  at  the  date 
of  this  release. 

*The  ASB's  15  members  serve  on  a  part-time 
basis  and  are  appointed  for  one  year  terms  that  may 
-  be  extended  for  up  to  three  years. 
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certain  detected  illegal  acts  if  the 
registrant  fails  to  do  so. 

Under  section  10A(b),  if,  while 
conducting  the  audit  of  the  registrant's 
financial  statements,  the  auditor 
becomes  aware  of  information 
indicating  that  an  illegal  act  (whether  or 
not  material  to  the  financial  statements) 
has  occurred  or  may  have  occxured, 
then  the  auditor  would  be  required,  in 
accordance  with  GAAS,  "as  may  be 
modified  or  supplemented  from  time  to 
time  by  the  Commission,"  to  determine 
whether  it  is  "likely"  that  an  illegal  act 
has  occurred  and,  if  so,  its  possible 
effect  on  the  financial  statements 
(including  any  contingent  monetary 
effects,  such  as  fines,  penalties,  and 
damages).^  The  auditor  would  be 
required  to  inform  the  registrant's 
management  of  the  illegal  act  "as  soon 
as  practicable."  In  addition,  the  auditor 
must  assure  him/herself  that  the 
registrant's  board  of  directors  is 
adequately  informed,  by  management  or 
otherwise,  of  any  detected  illegal  act.* 

Although  GAAS  contains  procedures 
for  similar  notification  of  illegal  acts  to 
managements  and  boards  of  directors,' 
section  lOA(b)  contains  the  additional 
requirement  that  these  notifications 
occur  "as  soon  as  practicable."  •» 

After  the  auditor  detertnines  that  the 
audit  committee  or  the  board  of 
directors  has  been  adequately  informed 
of  an  illegal  act  and  the  auditor  reaches 
three  specified  conclusions,  the  auditor 
is  required  by  section  10A(b)(2)  to 
report  those  conclusions  directly  to  the 
board  of  directors  "as  soon  as 

f)ractlcable."  The  three  conclusions  set 
brth  in  section  10A(b)(2)  that  trigger  the 
auditor's  obligation  to  report  to  the 
board  are  that: 

1.  The  illegal  act  has  a  material 
effect  • '  on  the  registrant's  financial 
statements. 


»     -<  Section  10A(b)(l  )(A).  See,  SAS  54. 11 10-1 5. 
AU  §317.10-.15.  Paragraph  11  of  SAS  54  sets  forth 
additional  audit  procedures  that  might  be  necessary 
once  the  auditor  becomes  aware  of  a  possible  illegal 
act. 

»  Section  10A(b)(l)(B).  See,  SAS  54, 1 17,  AU ' 
§317.17. 

•See,  SAS  54, 11 10  and  17.  AU  S317.10  and  .17. 

'"The  addition  of  this  time  pwiod  reflects  the 
original  legislative  aborts  in  this  area  to  provide  an 
earlier  warning  to  the  SEC  of  registrants'  potential 
illegal  acts  than  may  occur  under  the  current  Form 
S-K  procedures,  see  note  20  I'n/ra,  and  in  audit 
reports.  See  H.R.  Rep.  No.  102-890, 102d  Cong.,  2d 
Sess.  3  (1992),  which  contained  the  pedecessor 
legislation  to  Section  lOA  and  stated: 

This  legislation  amends  the  Securities  Exchange 
Act  of  1934  (Exchange  Act)  to  improve  fraud 
detection  and  disclosure  with  respect  to  public 
companies  by  codifying  auditing  standards  in 
certain  spec!  Red  areas  and  by  providing  a 
mechanism  for  earlier  warning  to  the  Securities  and 
Exchange  Commission  of  certain  illegal  acts  by 
registrants. 

■  ■  The  auditor  should  consider  both  the 
quantitative  and  qualitative  materiality  of  the  act, 


2.  Senior  management  has  not  taken, 
and  the  board  of  directors  has  not 
caused  senior  management  to  take, 
timely  and  appropriate  remedial  actions 
with  respect  to  the  illegal  act,  and 

3.  The  failure  to  take  remedial  action 
is  reasonably  expected  to  warrant  either 
a  departure  £rom  the  auditor's  standard 
audit  report, '2  when  made,  or  the 
auditor's  resignation  from  the  audit 
engagement.  13 

If  the  board  of  directors  receives  a 
report  that  the  auditor  has  reached  these 
conclusions,  then  the  board  has  one 
business  day  to  notify  the  Commission 
that  it  received  such  a  report.  If  the 
auditor  does  not  receive  a  copy  of  the 
board's  notice  to  the  Commission  within 
that  one  business  day  period,  then  by 
the  end  of  the  next  business  day  the 
auditor  is  required  to  furnish  directly  to 
the  Commission  a  copy  of  the  report 
given  to  the  board  (or  the 
documentation  of  any  oral  report  '*).'5 
The  auditor's  resi^ation  fitim  the  audit 
engagement  does  not  negate  the 
auditor's  obligation  to  furnish  his  or  her 
report  to  the  Commission  in  these 
circumstances.  1^ 

Section  lOA(c)  states  that  there  is  no 
private  right  of  action  against  auditors 
based  on  any  findings,  conclusions,  or 
statements  expressed  in  their  reports  to 
the  Commission.  It  should  be  noted, 
however,  that  this  section  does  not 
address  private  rights  of  action  based 
on,  among  other  things,  the  auditor's 
failure  to  make  the  required  report,  the 
auditor's  failure  to  comply  with  GAAS 
or  Commission  requirements  during  the 
conduct  of  its  audit  or  other  work,  or  for 
the  preparation  of  any  other  i;u)orts  or 
statements  filed  with  the  Commission. 

Section  lOA(d)  subjects  auditors  to 
civil  money  penalties  if  the  Commission 
finds  in  a  cease  and  desist  proceeding  >'' 


including  contingent  liabilities  that  might  be 
created  by  the  illegal  act.  See,  e.g.,  SAS  54, 1 13, 
AU  §317.11 

"See.  SAS  58,  "Reports  on  Audited  Financial 
Statements."  1 10,  AU  §  508.10,  for  a  general 
discussion  of  the  circumstances  that  may  require 
the  auditor  to  depart  from  the  standard  report  and 
the  types  of  opinions,  other  than  the  standard 
report,  that  may  be  expressed  by  the  auditor  in 
various  circumstances. 

"Section  lOA(b)(2)(A).  (B),  and  (C).  See 
generally,  SAS  54, 11 18-22,  AU  §  317.18-.22. 

■'For  documentation  requirements  under  GAAS, 
see.  e^.,  SAS  54, 1 17,  AU  §  317.17,  and  SAS  61, 
"Communication  with  Audit  Committees,"  1 3 
(January  1. 1989),  AU  §  380.03. 

"  Section  10A(b)(3). 

'«  Section  10A(b)(4). 

■''  Under  the  Securities  Enforcement  Remedies 
and  Penny  Stock  Reform  Act  of  1990,  Pub.  U  101- 
429,  (the  "Remedies  Act")  auditors  are  subject  to 
the  Commission's  cease  and  desist  proceedings 
under  section  2lC  of  the  Exchange  Act  but  not  to 
civil  money  penalties  under  section  21B.  Under  the 
Remedies  Act,  auditors  are  not  subject  to  temporary 
cease  and  desist  orders  as  sat  fiofth  in  section  2lC(c) 


that  the  auditor  willfully  failed  to 
comply  with  the  direct  reporting 
provisions  in  section  lOA.  Similar 
penalties  may  be  imposed  on  any 
person  who  was  a  cause  of  such  a 
violation.'* 

Section  lOA(e)  states  that,  except  for 
the  dvil  money  provisions  in  section 
10A(d),  nothing  in  section  lOA  shall  be 
held  to  limit  or  otherwise  affect  the 
authority  of  the  Commission  under  the 
Exchange  Act. 

n.  Discussion  of  Proposed  Rules 

A.  Proposed  Rule  lOA-1. 

Proposed  Rule  lOA-1  is  based  on  the 
premise  that  the  notice  and  reports 
under  section  lOA  are  to  assist  the 
Commission  in  performing  its 
enforcement  responsibilities  and, 
therefore,  will  be  non-pubUc.  Disclosure 
to  the  public  of  registrants'  illegal  acts 
will  continue  to  be  made  in  modified 
audit  reports  "  or,  when  the  auditor  has 
resigned,  been  dismissed,  or  elected  not 
to  stand  for  re-election,  on  Form  S-K^o 


of  the  Exchange  Act.  Although  failure  to  file  a 
required  report  may  justify  disciplinary  proceedings 
under  Rule  102(e)  of  the  Commission's  Rule*  of 
Practice,  17  CFR  §201. 102(e),  auditors  are  not 
subject  to  civil  money  penalties  in  such 
proceedings. 

'•Under  section  lOA(d).  the  determination  to 
impose  a  civil  money  penalty  on  auditors  and  those 
causing  a  violation  of  the  auditor's  reporting 
requirements  and  the  amount  of  such  a  penalty  are 
governed  by  section  21B  of  the  Exchange  Act. 

■*For  the  effect  of  illegal  acts  on  the  audit  report, 
see,  SAS  53, 11 26  and  27,  AU  §  316.26  and  .27,  and 
SAS  54. 11 18-21,  AU  §317.18-.21.  See  genemlly, 
SAS  58,  64.  and  79  reprinted  in  Reports  on  Audited 
Financial  Statements  (January  1,  1989).  which 
describes  the  standard  report  and  the  various 
opinions  that  may  be  reflected  in  the  auditor's 
report  SAS  58, 11 7-10,  AU  §  5O8.07-.10. 

"Item  4  of  Form  S-K,  17  CFR  §  249.308,  Item  304 
of  Regulation  S-K,  17  CFR  §  229.304,  and  Item  304 
of  Regulation  S^,  17  CFR  §  228.304.  In  summary, 
these  provisions  state  that  a  registrant  must  file  a 
Form  S-K,  providing  the  information  required  by 
item  4  of  that  form,  within  five  business  days  of  the 
date  that  the  registrant's  auditor  (or  an  independent 
accountant  upon  whom  the  auditor  expressed 
reliance  in  its  audit  report  regarding  a  significant 
subsidiary)  resigns,  declines  to  stand  for  re-election, 
or  is  dismissed,  and  within  R\e  business  days  of  the 
date  a  new  auditor  is  engaged.  The  registrant  is  to 
ask  the  former  auditor  to  provide  the  registrant  with 
a  letter  indicating  whether  the  former  auditor  agrees 
with  the  disclosures  in  the  Form  8-K  that  reports 
the  termination  of  the  audit  engagement  and.  if  not, 
the  respects  in  which  the  auditor  disagrees.  This 
leRer  is  to  be  filed  with  the  Commission  as  an 
exhibit  by  amendment  to  the  registrant's  Form  8- 
K  within  10  business  days  of  the  date  that  the  Form 
8-K  was  filed. 

The  registrant's  Form  B-K  must  state,  among 
other  things:  whether  the  former  auditor  resigned, 
was  dismissed,  or  declined  to  stand  for  re-election 
and  the  date  thereof:  whether  the  auditor  modified 
his  or  her  report  on  the  registrant's  financial 
statements  for  either  of  the  last  two  fiscal  years  and. 
if  so,  the  nature  of  the  modification;  whether  the 
decision  to  change  auditors  was  recommended  or 
approved  by  the  audit  committee  or  board  of 
directors;  whether,  in  connection  with  the  audits  of 
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under  the  Exchange  Act  and  on  N- 
SAR2'  under  the  Investment  Company 
Act  of  1940  (the  "Investment  Company 
Act"),  among  others. 

In  testifying  on  prior  bills  that 
contained  the  same  reporting 
requiremeilts,  the  Conmiission  stated, 
"(Wje  anticipate  that  reports  filed  under 
section  lOA  would  be  confidential  and 
exempt  from  disclosure  under  the 
Freedom  of  Information  Act."  ^  The 
Commissioi  fiulher  noted. 

Prematura  disclosure  of  the  issuer  and 
auditor  reports  could,  among  other  things, 
interfere  widi  the  Commission's 
investigatioo,  deprive  the  issuer  or  other 
persons  of  the  right  to  a  fair  trial  or  impartial 
adiudication,  constitute  an  unwarranted 
invasion  of  privacy,  or  disclose  a  confidential 
source.  In  addition,  issuer  and  auditor 
reports  und^r  Section  lOA  might  contain 
confidential  commercial  or  financial 
information  exempt  from  disclosure  imder 
FOIA  Exemption  4.  5  U.S.C  552(b)(4).» 

The  Commission's  testimony  hulher 
states  that  the  direct  reporting 
provisions iin  the  bill  might  provide  an 
earlier  wartiing  of  certain  illegal  acts 
that  could  allow  the  Commission  to 
begin  enfotcement  investigations  at  an 
earlier  datg.^-* 

Accordingly,  the  proposed  rule 
provides  that  the  reports  of  both  the 
board  and  the  auditor  would  be  non- 


the  BaAncial  statements  Cor  the  two  most  recent 
fiscal  years,  aad  any  subsequent  interim  period, 
there  were  any  disagreements  between  the  auditor 
and  the  registiant  on  any  matter  of  accounting 
principles  or  practices,  auditing  scope  or  procedure, 
or  financial  statement  disclosure.  The  Form  8-K 
also  must  provide  disclosure  of  any  instance  within 
the  applicable  time  period  where  the  former  auditor 
advised  the  registrant  that  (1)  the  internal  controls 
necessary  for  the  registrant  to  develop  reliable 
financial  statvnents  did  not  exist.  (2)  information 
had  come  to  the  auditor's  attention  that  led  him  or 
her  no  longer  to  be  able  to  rely  on  management's 
representations,  or  that  made  the  auditor  unwilling 
to  be  assocJattd  with  the  registrant's  financial 
statements,  (3)  there  was  a  need  to  expand 
significantly  the  scope  of  the  audit  and,  due  to  the 
auditor's  resignation  or  for  any  other  reason,  the 
scope- was  not  expanded,  or  (4)  information  had 
conoe  to  the  auditor's  attention  affecting  the 
reliability  of  past  audit  reports  or  financial 
statements  and  the  issue  bad  not  been  resolved  to 
the  auditor's  satisfaction  prior  to  the  auditor's 
resignation,  c^smissal,  or  declination  to  stand  for  re- 
election. 

»'  Sub-item  77K  of  Form  N-SAR,  17  CFR 
§  274.101.  re(]uire3  investment  companies  filing 
Form  N-SAR;to  provide  the  information  required 
by  item  4  of  Worm  8-K.  Sub-item  77K  of  Form  N- 
SAR  notes  th«t  notwithstanding  the  requirements  in 
Form  S-K  to  (ile  more  frequently,  registrants  need 
only  file  such  information  semi-annually  in 
accordance  vnth  the  requirements  of  Form  h4-SAR. 

"Testimoi^  of  Richard  C  Breeden,  Chairman, 
U.S.  Securitias  and  Exchange  Commission, 
Concerning  H-B-  574,  The  Financial  Fraud 
Detection  an4  Disclosuie  Act.  Before  the 
Subcommittee  on  Teleconmianications  and  Finance 
of  the  House  Committee  on  Energy  and  Commerce, 
103d  Cong.,  1st  Sess.,  32  (February  18, 1993). 


public  and  exempt  firom  disclosure 
imder  the  Freedom  of  Information  Act 
to  the  same  extent  as  the  Commission's 
investigative  records.^' 

£)espite  the  confidential  nature  of  the 
reports  under  section  lOA,  these 
reporting  requirements  should  improve 
the  quality  of  public  disclosures  in 
Forms  8-K  and  N-SAR  and  in  audit 
imports  on  registrants'  financial 
statements,  because  it  is  unlikely  that 
registrants  and  auditors  will  make 
public  disclosures  that  are  incompatible 
with  the  confidential  reports  made  to 
the  Commission.  Also,  the  direct 
reporting  requirements  in  section  lOA 
should  give  auditors  additional  leverage 
to  prompt  management  to  correct  illegal 
acts  and  to  make  appropriate 
adjustments  in  their  financial 
statements. 

Proposed  Rule  lOA-1  designates  the 
Commission's  Office  of  the  Qiief 
Accoimtant  ("OCA")  as  the  appropriate 
office  to  receive  the  notice  provided  by 
any  registrant  \mder  section  10A(b)(3) 
and  any  reports  provided  by  auditors 
under  section  10A(b)(3)  or  10A(b)(4). 
OCA  expeditiously  will  forward  copies 
of  the  notice  or  report  to  all  appropriate 
offices  and  divisions  within  the 
Commission.  The  notice  or  report  may 
be  provided  to  other  agencies,  as 
appropriate. 

Dehvery  of  the  notice  or  report  to 
OCA  may  occur  under  proposed  Rule 
lOA-1  in  any  manner,  provided  the 
notice  or  report  is  received  by  OCA 
within  the  statutory  time  period. 
Curroitly,  the  most  timely  manner  of 
delivery  may  be  through  submission  of 
a  facsimile^e  telegraph,  or  personal 
delivery.  In  the  future,  procediues  may 
be  developed  for  registrants  and 
auditors  to  deliver  confidential 
information  directly  to  OCA  via 
electronic  mail.  Proposed  Rule  lOA-1 
would  permit  use  of  such  means  of 
delivery.*' 


>3X(f.,.at  33 
^U..Tl 


at  ?1 


n.36. 


"  See  5  U.S.C  552(b)(7),  which  exempts  from 
disclosure  certain  "records  or  information  compiled 
for  law  enforcement  purposes." 

"The  phone  number  for  OCA's  facsimile 
machine  currently  is  (202)  942-9656.  Such  phone 
numbers,  however,  are  subject  to  change  without 
notice  and  registrants  and  auditors  should  verify 
the  accuracy  of  the  number  before  use. 

"  A  similar  provision  applies  to  auditors  of 
broker-dealers.  See  Rule  17a-5(h)(2)  under  the 
Exchange  Act,  17  CFR  §  240.l7a-5(h)(2),  which 
states  that  if,  during  the  course  of  audit  or  interim 
work,  the  auditor  determines  that  any  material 
inadequacies  exist  in  the  accounting  system, 
internal  accounting  control,  procedures  for 
safeguarding  securities,  or  certain  other  practices 
and  procedures,  then  the  auditor  shall  call  those 
inadequacies  to  the  attention  of  the  chief  financial 
officer  of  the  broker -dealer,  who  has  the  obligation 
to  notify  the  Commission  and  the  designated 
examining  authority  within  24  hours  thereafter.  If 
the  auditor  does  not  receive  a  copy  of  that  notice 
within  that  24  hour  period,  or  if  the  auditor 


Proposed  Rule  lOA-1  sets  forth  the 
required  contents  for  a  registrant's 
notice  to  the  Commission.  This  notice 
would  be  in  vniting  and  identify  the 
registrant  and  the  auditor,  state  the  date 
the  auditor  made  its  report  to  the  board, 
and  provide  a  summary  of  the  report. 
The  required  summary  would  describe 
the  act  and  the  potential  impact  of  that 
act  on  the  registrant's  financial 
statements.  This  information  is 
consistent  with  the  requirement  under 
GAAS  that  the  auditor's  commimication 
with  the  registrant's  audit  committee 
"should  describe  the  act,  the 
drciunstances  of  its  occurrence,  and  the 
effect  on  the  financial  statements."  *" 
The  proposed  rule  specifically  would 
permit  a  registrant  to  provide  additional 
information  regarding  its  view  of,  and 
response  to,  the  section  lOA  report  it 
has  received  fit>m  the  auditor. 

Regarding  reports  filed  by  auditors, 
proposed  Rule  lOA-1  would  specify 
that  if  the  report  does  not  identify 
clearly  both  the  registrant  and  the 
auditor,  then  the  auditor  must  attach 
that  information  to  the  report  submitted 
to  OCA. 

Proposed  Rule  lOA-1  makes  it  clear 
that  providing  the  notice  or  report  in 
accordance  with  section  lOA  and  the 
proposed  rule  does  not,  in  any  way, 
afiect  the  obligations  of  the  registrant 
and  the  auditor  to  file  and  make  all 
applicable  disclosures  required  by  the 
Commission's  rules,  including,  without 
limitation.  Forms  8-K  and  N-SAR,  and 
of  the  auditor  to  comply  with  GAAS 
reporting  requirements.*®  Similarly,  the 
proposed  rule  states  that  the 
confidential  nature  of  the  notice  and  the 
report  to  the  Commission  does  not 
diminish  a  registrant's  or  auditor's 
obligations  to  make  full  disclosiues 
required  by  the  Commission's  rules, 
forms,  reports,  or  disclosure  items,  orby 
applicable  professional  standards. 

B.  Proposed  Rule  l-02(d). 

The  proposed  amendment  would 
conform  the  definition  of  "Audit  (or 
examination)"  in  Rule  l-02(d)  of 
Regulation  S-X  with  section  lOA,  by 
noting  that  audits  of  the  financial 
statements  of  Commission  registrants 
should  be  performed  in  accordance  with 
generally  accepted  auditing  standards  as 


disagrees  with  the  statements  in  the  notice,  then  the 
auditor  must  inform  the  Commission  and  the 
designated  examining  authority  of  the  material 
inadequacy  within  the  next  24  hours. 

"SAS  54. 117,  AU  8  317.17. 

'■In  addition,  one  of  the  membership 
requirements  of  the  SEC  Practice  Section  of  the 
AICPA  is  that  members  notify  registrants  in  writing 
of  the  cessation  of  an  auditor-client  relationship. 
The  member  also  is  required  to  send  a  copy  of  that 
notification  to  the  Commission's  Office  of  the  Chief 
Accountant. 
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may  be  modified  or  supplemented  by 
the  Commission. 

in.  Investment  Companies 

Section  lOA  and  proposed  Rule  lOA- 
1  apply  to  all  audits  required  pursuant 
to  the  Exchange  Act,  including  those 
prepared  on  behalf  of  investment 
companies  that  have  reporting 
obligations  under  the  Exchange  Act.^ 
The  Conunission  requests  comment 
whether  the  proposed  reporting 
requirements  imder  Rule  lOA-1  need  to 
be  modified  to  reflect  the  operations  of 
investment  companies. 

IV.  General  Request  for  Conunents 

The  Commission  seeks  comments 
bom  all  interested  persons  wishing  to 
address  any  aspect  of  the  proposed 
rules. 

The  Commission  also  is  requesting 
comments  on  whether  the  proposed 
amendments,  if  adopted,  would  have  an 
adverse  impact  on  competition  or  would 
impose  a  burden  on  competition  thatjSi 
neither  necessary  norUpprupMatU  Gi^ 
furthering  the  purpc^es  of  the  Securities 
Act  of  1933  and  the  Ex^ange  Act. 
Comments  in  this  regard  will  be 
considered  by  the  Commission  in 
complying  with  its  responsibilities 
under  section  23(a)  of  the  Exchange 
Act.5« 

V.  Cost/Benefit  Analysis 

Comments  are  requested  related  to 
any  costs  or  benefits  associated  with  the 
proposed  rules.  The  costs  of  complying 
with  proposed  Rule  lOA-1,  v/hiai  is 
intended  to  carry  out  the  purposes  of 
new  section  lOA  the  Exchange  Act,  are 
expected  to  be  de  minimis.  Such  costs 
for  a  registrant  may  include  converting 
the  information  in  the  auditor's  report  to 
the  board  into  a  notice  that  conforms  to 
the  rule  and  delivering  that  notice,  via 
facsimile  or  otherwise,  to  the 
Commission's  Office  of  the  Chief 
Accountant.  Costs  for  the  auditor  may 
include  assuring  that  the  report  to  the 
board  identifies  the  registrant,  as 
required  by  the  proposed  rule,  and  the 
cost  of  delivering  that  report,  via 
facsimile  or  otherwise,  to  the 
Commission's  Office  of  the  Chief 
Accountant. 


x>  See  sections  13(a)  and  15(d)  of  the  Exchange 
Act,  15  U.S.C  7Bm(a)  and  78o(d),  and  section  30(a) 
of  the  Investment  Company  Act.  15  U.S.C.  BOa- 
2e(a).  Form  N-SAR  requires  investment  companies 
to  file  information  with  the  Commission  about  their 
operations,  including  audited  financial  information. 
Rule  30a-l  under  the  Investment  Company  Act,  17 
CFR  §270.30a-l,  provides  that  investment 
companies  filing  annual  reports  on  Form  N-SAR 
are  deemed  to  have  satisfied  the  reporting 
requirements  of  sections  13(a)  and  15(d)  under  the 
Exchange  Act  and  section  30(a)  under  the 
Investment  Company  Act 

"  15  U.S.C  78w(a). 


Benefits  would  include  an  earlier 
warning  to  the  Commission  of  possible 
illegal  acts  by  registrants  and  potential 
improvements  in  public  disclosures  in 
Forms  8-K  and  N-SAR  regarding 
changes  in  registrants'  auditors  and  in 
audit  reports  that  are  modified  due  to 
registrants'  illegal  acts. 

VI.  Summary  of  Regulatcnry  Flexibility 
Analjrsis 

An  Initial  Regulatory  FlexibiUty 
Analysis  has  been  prepared  in 
accordance  with  5  U.S.C.  603 
concerning  proposed  Rule  lOA-1.  The 
analysis  notes  that  the  proposed  rule  is 
intended  to  implement  the  reporting 
requirements  of  section  lOA  of  the 
Exchange  Act. 

As  discussed  more  fully  in  the 
analysis,  the  proposed  rule  would  affect 
small  entities,  as  defined  by  the 
Commission's  rules,  but  would  affect 
small  entities  in  the  same  manner  as 
other  registrants.  The  analysis  notes  that 
alternatives  that  provide  for  different 
means  of  compliance  for  small  entities 
or  which  exempt  small  entities  bom  the 
proposed  rules  would  not  be  consistent 
with  the  statutory  requirements. 
Moreover,  the  cost  of  complying  with 
the  proposed  rule  should  be  de  minimis, 
even  for  small  registrants. 

Written  comments  are  encouraged 
with  respect  to  any  aspect  of  the 
analysis.  Such  comments  will  be 
considered  in  the  preparation  of  the 
Final  Regulatory  Flexibihty  Analysis  if 
the  proposed  rules  are  adopted.  A  copy 
of  the  analysis  may  be  obtained  by 
contacting  Robert  E.  Bums,  Chief 
Counsel,  Office  of  the  Chief  Accountant, 
U.S.  Securities  and  Exchange 
Commission,  Mail  Stop  11-3,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 

Vn.  Paperwork  Reduction  Act 

Proposed  Rule  lOA-1  contains 
"collection  of  information" 
requirements  within  the  meaning  of  the 
Paperwork  Reduction  Act  of  1995  [44 
U.S.C.  3501  et  seq.]  and  the  Commission 
has  submitted  the  proposed  rules  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  44  U.S.C. 
3507(d).  The  title  for  the  collection  of 
information  is  "Amendments  to 
Implement  Exchange  Act  Section  lOA." 

The  Supporting  Statement  to  the 
Paperwork  Reduction  Act  submission 
notes  that  the  proposed  rule  is  intended 
to  implement  the  reporting 
requirements  found  in  recently  enacted 
section  lOA  of  the  Exchange  Act,  and 
that  the  proposed  rule  would  have  a 
negligible  effect  on  the  annual  reporting 
and  cost  burden  of  Commission 
registrants.  As  discussed  above,  the 
notice  prpvided  by  the  registrant  would 


contain  the  minimum  amount  of 
information  necessary  to  identify  the 
registrant  and  the  auditor,  indicate  the 
date  the  auditor  provided  the  report  to 
the  board  of  directors  as  specified  in 
section  lOA,  and  suinmarize  the  report 
given  to  the  board.  The  summary  would 
be  based  on  information  required  to  be 
given  to  the  board  of  directors  under 
GAAS.  The  auditor's  report,  furnished 
only  in  the  event  that  the  registrant  does 
not  fulfill  its  reporting  responsibilities, 
would  consist  only  of  the  report  given 
to  the  board  of  directors  and,  if 
necessary,  additional  information  to 
identify  clearly  the  registrant  and  the 
auditor. 

Potential  respondents  are  entities 
with  reporting  obligations  under  the 
Exchange  Act  and  their  auditors, 
although  it  is  anticipated  that  the 
reporting  requirements  under  section 
ibA  rarely  vrill  be  triggered.  On  those 
rare  occasions  when  the  reporting 
requirement  is  triggered,  it  is  estimated 
that  the  total  recordkeeping  and 
reporting  burden,  beyond  that  directly 
required  by  the  statute,  would  not 
exceed  one  hour  per  respondent. 

As  notices  must  be  filed  by  a 
registrant  within  one  day  of  receiving  a 
report  from  its  auditor,  and  the  auditor 
must  file  its  report  (if  necessary)  the 
next  day,  there  are  essentially  no 
recordkeeping  or  retention 
requirements. 

Filing  the  notices  and  reports,  when 
necessary,  is  required  by  section  lOA  of 
the  Exchange  Act  and  therefore  is 
mandatory.  As  explained  above, 
however,  the  notices  and  reports  will  be 
kept  confidential  while  the  Commission 
has  an  enforcement  interest  in  the 
information  contained  in  those  notices 
and  reports. 

Pursuant  to  44  U.S.C.  §  3506(c)(2)(B). 
the  Commission  requests  comments 
concerning:  whether  the  proposed 
collection  of  informaticm  is  necessary 
for  the  proper  performance  of  the 
function  of  the  Commission,  including 
whether  the  information  shall  have 
practical  utility;  on  the  accuracy  of  the 
Commission's  estimate  of  the  burden  of 
the  proposed  collection  of  information; 
on  the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and 
whether  the  burden  of  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  teichnology, 
may  be  minimized. 

Personrtesiring  to  submit  comments 
on  the  collection  of  information 
requirements  should  direct  them  to  the 
Office  of  Management  and  Budget, 
Attention:  Desk  Officer  for  the 
Securities  and  Exchange  Commission, 
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OflBce  of  Infoination  and  Regulatory 
Affairs,  Washington.  D.C.  20503.  and 
also  should  sand  a  copy  of  their 
comments  to  )onathan  G.  Katz. 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N.W., 
Washington,  DC.  20549  with  reference 
to  File  No.  S7^20-96.  The  Office  of 
Management  tnd  Budget  is  required  to 
make  a  decision  concerning  the 
collection  of  information  between  30 
and  60  days  after  publication,  so  a 
comment  to  the  Office  of  Management 
and  Budget  is  best  assured  of  having  its 
full  effect  if  the  Office  of  Management 
and  Budget  mceives  it  within  30  days  of 
publication,   i 

ListofSubiecL 

17CFRPart2aO 

Accounting  Reporting  and 
recordkeeping  requirements.  Securities. 

17CFRPartM0 

Reporting  and  recordkeeping 
requirements.  Securities. 

Text  of  PropcBed  Ralemaking 
Amendments 

In  accordance  with  the  foregoing. 
Title  17,  Chapter  11  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  210— PORM  AND  COHTENT  OF 
AND  REQUIREMENTS  FOR  FINANaAL 
STATEMENTS.  SECURITIES  ACT  OF 
1933,  SECURHIES  EXCHANGE  ACT 
OF  1934,  PU9UC  UTILITY  HOLDING 
COMPANY  ACT  OF  1935,  INVESTMENT 
COMPANY  ACT  OF  f940,  AND 
ENERGY  POUCY  AND 
CONSERVATION  ACT  OF  1975 

1.  The  authority  citation  for  Part  210 
is  revised  to  ijead  as  follows; 


Authority:  li  U.S.C  77f,  77g,  77h.  77j.  778, 
77aa(25),  77aap6),  78j-t,  78/,  78m,  78n, 
78o(d).  78w(a),78i7{d),  79e(b),  79j(a),  79n, 
79t(a),  80a-8,  ^Oa-20,  80a-29.  80a-30.  80a- 
37(a),  unless  oflierwise  noted. 

2.  By  revisjbg  §  210.1-O2(d)  to  read  as 
follows:         I 

§  21 0. 1  -02    oifinilions  of  terms  used  in 
Ragutalion  S-X  (17  CFR  part  210). 

•        «        *        *        » 

(d)  Audit  (pr  examination).  The  term 
audit  (or  examination],  when  used  in 
regard  to  financial  statements,  means  an 
examination  of  the  financial  statements 
by  an  indeptmdent  accountant  in 
accordance  ifith  generally  accepted 
auditing  standards,  as  may  be  modified 
or  supplemented  by  the  Commission, 
for  the  purpose  of  expressing  an  opinion 
thereon. 


PART  240-QENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

3.  The  authority  citation  for  Part  240 
is  revised  to  read  as  follows: 

Aathorily:  15  U.Sil  77c  77d.  77g.  77j, 
778,  77eoe,  77ggg,  77nnn,  7788«,  77ttt,  78c, 
78d,  78i,  78).  78J-1.  78/,  78m,  78n,  78o,  78p, 
78q,  788,  78w,  78x.  78//(d),  79q,  79t,  808-20, 
80a-23.  80a-29,  80e-37,  80b-3,  80b-4,  and 
80b-ll,  unless  otherwise  noted. 

4.  By  adding  §  240.10A-1  to  read  as 
follows: 

S24aiOA-1    NoUo*  to  Commission  Of 
Issuers'  iliegsl  acts. 

(a)(1)  If  any  issuer  with  a  reporting 
obligation  under  the  Act  receives  a 
report  requiring  a  notice  to  the 
Commission  in  accordance  with  section 
10A(b)(3)  of  the  Act,  15  U.S.C.  78j- 
1(b)(3),  tiie  issuer  shall  provide  such 
notice  to  the  Commission's  Office  of  the 
Chief  Accountant  within  the  time 
period  prescribed  in  that  section.  The 
notice  may  be  provided  by  facsimile, 
telegraph,  personal  deUvery,  or  any 
other  means,  provided  it  is  received  by 
the  Office  of  the  Chief  Accountant 
within  the  required  time  period. 

(2)  "rhe  notice  specified  in  paragraph 
(a)(1)  of  this  section  shall  be  in  writing 
and: 

(i)  Shall  identify  the  issuer  (including 
the  issuer's  name,  address,  phone 
number,  and  file  number  assigned  to  the 
issuer's  filings  by  the  Commission)  and 
the  independent  accountant  (including 
the  independent  accountant's  name  and 
phone  number,  and  the  address  of  the 
independent  accountant's  residence  or 
principal  office); 

(ii)  Shall  state  the  date  that  the  issuer 
received  from  the  independent 
accountant  the  report  specified  in 
section  10A(b)(2)  of  the  Act,  15  U.S.C. 
78j-l(b){2); 

(iii)  Shall  provide  a  summary  of  the 
independent  accountant's  report, 
including  a  description  of  the  act  that 
the  independent  accountant  has 
identified  as  a  likely  illegal  act  and  the 
potential  impact  of  that  act  on  all 
affected  financial  statements  of  the 
issuer  or  those  related  to  the  most 
current  three  year  period,  whichever  is 
shorter;  and 

(iv)  May  provide  additional 
information  regarding  the  issuer's  views 
of  and  response  to  the  independent 
accountant's  report. 

(3)  Provision  of  the  notice  in 
paragraphs  (a)(1)  and  (a)(2)  of  this 
section  does  not  relieve  the  issuer  from 
its  obligations  to  comply  fully  with  any 
other  reporting  requirements,  including, 
without  limitation: 

(i)  The  filing  requirements  of  Form  8- 
K.  §  249.308  of  this  chapter,  and  Form 


N-SAR.  §  274.101  of  this  chapter, 
regarding  e  change  in  the  issuer's 
certifying  accountant  and 

(ii)  The  disclosiuw  requirements  of 
item  304  of  Regulation  S-B  or  item  304 
of  Regulation  S-K.  §§  228.304  and 
229.304  of  this  chapter. 

(b)(1)  Any  independent  accountant 
furnishing  to  the  Commission  a  copy  of 
a  report  (or  the  documentation  of  any 
oral  report)  in  accordance  with  section 
10A(b)(3)  or  section  10A(b)(4)  of  the 
Act.  15  U.S.C.  78j-lft>){3)  or  78)-l(b)(4). 
shall  provide  that  report  (or 
documentation)  to  the  Commission's 
Office  of  the  Chief  Accountant  within 
the  time  period  prescribed  by  the 
appropriate  section  of  the  Act.  The 
report  (or  documentation)  may  be 
provided  to  the  Commission's  Office  of 
the  Chief  Accountant  by  facsimile, 
telegraph,  personal  delivery,  or  any 
other  means,  provided  it  is  received  by 
the  Office  of  the  Chief  Accountant 
within  the  time  period  set  forth  in 
section  10A{b)(3)  or  10A(b)(4)  of  the 
Act,  15  U.S.C.  78Hl(b)(3)  or  78y-l(h)[*). 
whichever  is  applicable  in  the 
circumstances. 

(2)  If  the  report  (or  documentation) 
provided  to  the  Office  of  the  Chief 
Accountant  in  accordance  with 
paragraph  (b)(1)  of  this  section  does  not 
clearly  identify  both  the  issuer 
(including  the  issuer's  name,  address, 
phone  number,  and  file  number 
assigned  to  the  issuer's  filings  with  the 
Commission)  and  the  independent 
accoimtant  (including  the  independent 
accountant's  name  and  phone  number, 
and  the  address  of  the  independent 
accountant's  residence  or  principal 
office),  then  the  independent  accountant 
shall  place  that  information  in  a 
prominent  attachment  to  the  report  (or 
dociunentation)  and  shall  provide  that 
attachment  to  the  Office  of  the  Chief 
Accountant  at  the  same  time  and  in  the 
same  manner  as  the  report  (or 
documentation)  is  provided  to  that 
Office. 

(3)  Provision  of  the  report  (or 
documentation)  by  the  independent 
accountant  as  described  in  paragraphs 
(b)(1)  and  lb)(2)  of  this  section  does  not 
replace,  or  otherwise  satisfy  the  need 
for,  the  newly  engaged  and  former 
accountants'  letters  under  items 
304(a)(2)(D)  and  304(a)(3)  of  Regulation 
S-K,  §§  229.304(a)(2)(D)  and 
229.304(a)(3)  of  this  chapter, 
respectively,  and  under  items 
304(a)(2)(D)  and  304(a)(3)  of  Regulation 
S-B,  §§  228.304(a)(2)(D)  and 
228.304(a)(3)  of  this  chapter, 
respectively,  and  does  not  limit,  reduce, 
or  affect  in  any  way  the  independent 
accountant's  obligations  to  comply  fully 
with  all  other  legal  or  professional 
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responsibilities,  including,  without 
limitation,  those  under  generally 
accepted  auditing  standards  and  the 
rules  or  interpretations  of  the 
Commission  that  modify  or  supplement 
those  auditing  standards. 

(c)  Notices  and  reports  furnished  to 
the  Office  of  the  Chief  Accountant  in 
accordance  with  paragraphs  (a)  and  (b) 
of  this  section  shall  be  non-public  and 
exempt  from  disclosure  pursuant  to  the 
Freedom  of  Information  Act  to  the  same 
extent  and  for  the  same  periods  of  time 
that  the  Commission's  investigative 
records  are  non-public  and  exempt  from 
disclosure  under,  among  other 
applicable  provisions,  5  U.S.C.  552(b)(7) 
and  §  200.80(b)(7)  of  this  chapter.  The 
preceding  sentence  shall  not  relieve, 
limit,  delay,  or  affect  in  any  way,  any 
issuer's  or  independent  accoimtant's 
obligations  to  provide  all  pubUc 
disclosures  required  by  law,  by  any 
Commission  disclosure  item,  rule, 
report,  or  form,  or  by  any  applicable 
accounting,  auditing,  or  professional     - 
standard. 

By  the  Commission. 

Dated:  August  22, 1996. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  96-21889  Filed  8-28-96;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Economic  Development 
Administration 

13CFRPart31| 

[Dodwt  No.  950StS142-8220-(Vq 

RINM10-AA47    ' 

Simplification  and  Streamlining  of 
Regulations;  General  Requirements  for 
Financial  Assistance — Excess 
Capacity;  Correction 

AGENCY:  Economic  Development 
Administration  (EDA),  Department  of 
Commerce  (DoC). 
ACTION:  Ck)rTect)ig  amendment. 

summary:  This  document  contains 
corrections  to  EDA's  regulations  at  13 
CFR  Chapter  m:  EDA's  final  rule  which 
adopted  the  intQrim-final  rule  (60  FR 
49702).  September  26,  1995,  as  modified 
by  the  changes  soted  in  the  final  rule 
(61  FR  7979),  psblished  and  effective  on 
March  1, 1996,  as  corrected,  and  the 
correction  (61  FR  15371),  April  8, 1996. 
This  correction  is  to  the  regulation  on 
general  requirements  for  financial 
assistance — excess  capacity. 
EFFECTIVE  DATE:  August  29,  1996. 
FOR  FURTHER  INRORMATION  CONTACT: 
Awilda  R.  K4arq|uez.  (202)  482-4687;  fax 
number  (202)  4B2-5671. 

SUPPLEMENTARY  INFORMATION: 

Background 

EDA  recently  amended  its  entire  body 
of  regulations  to  make  them  easier  to 
read  and  to  imdjerstand,  by  removing 
numerous  unnecessary,  redundant,  and 
outdated  parts,  sections  and  portions 
thereof,  and  by  clarifying  and 
simphfying  tho$e  remaining.  The  final 
rule  includes  pit)gram  requirements, 
evaluation  criteria,  and  the  selection 
process  in  implementing  programs 


under  the  Public  Works  and  Economic 
Development  Act  of  1965,  as  amended 
(PWEDA  or  the  Act),  the  Trade  Act  of 
1974,  as  amended  (the  Trade  Act),  and 
other  applicable  statutes. 

Need  for  Correction 

As  pubUshed,  the  final  rule  contains 
an  error  which  may  prove  to  be 
misleading  and  is  in  need  of 
clarification.  Currently.  §  316.3  on 
excess  capacity  as  codified  in  the  Code 
of  Federal  Regulations  (13  CFR,  revised 
as  of  March  1, 1996)  at  Chapter  m  does 
not  contain  two  crucial  definitions — 
"market  area"  and  "primary 
beneficiary".  These  two  definitions 
were  inadvertently  deleted  when  the 
final  version  of  EDA's  rule  was  codified 
in  the  CFR  Since  these  terms  must  be 
defined  in  order  to  determine  when  a 
report  or  study  (or  exemption)  is 
needed,  to  meet  the  excess  capacity 
requirement  under  the  Public  Works 
and  Economic  Development  Act  of 
1965,  as  amended.  (42  U.S.C  3121  et. 
seq.),  these  definitions  must  be 
reinserted  in  the  definitions  paragraph 
of  this  section  of  the  rule. 

List  of  Subjects  in  13  CFR  Part  316 

Commimity  development,  grant 
programs-community  development, 
Freedom  of  Information,  Uniform 
Relocation  Act. 

Accordingly.  13  CFR  Part  316  is 
corrected  by  making  the  foUoMring 
correcting  amendment: 

PART  316— GENERAL 
REQUIREMENTS  FOR  RNANCIAL 
ASSISTANCE 

1.  The  authority  citation  for  Part  316 
continues  to  read  as  follows: 

Authority:  Sec.  701,  Pub.  L.  8»-136: 79 
Stat  570  (42  U.S.C3211);  Title  II.  Chapter  3 
of  the  Trade  Act  of  1974,  as  amended.  (42 
U.S.C  2341-2355);  Department  of  Commerce 


Organization  Order  10-4,  as  amended  (40  FR 
56702,  as  amended). 

2.  Section  316.3  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

1318^    Excess  Capacity. 

*  •        *        *        • 

Capacity  means  the  maximum 
amount  of  a  product  or  service  that  can 
be  supplied  to  the  market  area  over  a 
sustained  period  by  existing  enterprises 
through  the  use  of  present  facilities  and 
customary  work  sdiedules  for  the 
industry. 

Demand  means  the  actual  quantity  of 
a  product  or  service  that  users  are 
willing  to  pim:ha8e  for  use  in  the  market 
area  served  by  the  intended  commercial 
or  industrial  beneficiary. 

Efficient  capacity  means  that  part  of 
capacity  derived  fiom  the  use  of 
contemporary  structures,  machinery  and 
equipment,  designs  and  technologies. 

Existing  competitive  enterprise  means 
an  estabhshed  operation  which  either 
produces  the  same  product  or  delivers 
the  same  service  to  all  or  a  substantial 
part  of  the  market  area. 

Market  Area  means  the  geographic 
area  within  which  products  and/or 
services  compete  for  purchase  by 
customers. 

Primary  Beneficiary  means  one  or 
more  firms  writhin  the  same  industry 
which  may  reasonably  be  expected  to 
use  50  percent  or  more  of  the  capacity 
of  an  EDA-financed  £Bcility(ies)  in  order 
to  expand  the  supply  of  goods  or 
services  sold  in  competition  with  other 
producers  or  suppUers  of  such  goods  or 
services. 

*  •        •        •        • 

Dated:  August  21. 1996. 

WUbar  F.  Hawkins, 

Deputy  Assistant  Secretary  for  Economic 
Development. 

[FR  Doc.  96-21955  Filed  8-28-96;  8:45  am] 
sajjNO  oooe  ssio-m-p 
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LEGAL  SERVICES  CORPORATION 
45  CFR  Parts  1610  and  1636 

Use  of  Non-LSC  Funds;  aient  Identity 
and  Statement  of  Facts 

AQB4CY:  Legal  Services  Corporation. 
ACTION:  Interi|n  rule  with  request  for 
comments,      j 

SUMMARY:  Thi^  interim  rule  is  intended 
to  implement  a  restriction  contained  in 
the  Legal  Services  Corporation's  ("LSC" 
or  "Corporati<*n")  FY  1996 
appropriations  act.  The  rule  requires 
LSC  recipients  to  identify  by  name  each 
plaintiff  they  fepresent  in  any  litigadon. 
In  the  case  of  pre-htigation* negotiation, 
the  regulation  requires  recipients 
representing  plaintiffs  to  notify 
potential  defendants  of  the  names  of  the 
plaintiffs  represented  by  the  recipient. 
The  rule  also  eequires  that  a  plaintiff 
sign  a  written  statement  of  facts  on 
which  a  complaint  is  based  before  the 
recipient  engages  in  litigation  or  before 
it  undertakes  ^re-litigation  negotiations 
on  the  plaintiff's  behalf.  Although  this 
interim  rule  is  effective  upon 
publication,  the  Corporation  also 
solicits  public  comment  on  the  interim 
rule  in  anticipation  of  adoption  of  a 
final  rule  at  a  liater  time. 

This  rule  also  amends  part  1610  to 
reference  5  interim  rules  included  in 
this  publication  of  the  Federal  Register 
in  the  definition  of  "Activity  prohibited 
by  or  inconsistjant  with  Section  504." 
DATES:  This  interim  rule  and  the 
revision  to  pan  1610  are  effective  on    " 
August  29, 1996.  Comments  must  be 
submitted  on  or  before  October  28, 
1996.  T 

AOOAESSES:  Comments  should  be 
submitted  to  tl^e  Office  of  the  General 
Counsel,  LegaljServices  Corporation, 
750  First  St,  Nf..  11th  Floor, 
Washington.  DC  20002-4250. 
FOR  FURTHER  I^TORMATION  CONTACT: 
Victor  M.  Fortuno.  General  Counsel, 
(202) 336-8910. 

SUPPLEMEMTART  INFORMATION:  On  May 
19,  1996,  the  G|)erations  and 
Regulations  Cornmittee  ("Committee") 
of  the  LSC  Board  of  Directors  ("Board") 
requested  the  LSC  staff  to  prepare  an 
interim  rule  to  implement  §  504(a)(8),  a 
restriction  in  the  Corporation's  FY  1996 
appropriations  act  which  requires  LSC 
recipients  to  identify  the  plaintiffs  they 
represent  and  ^ave  the  plaintiffs  sign 
written  statem^ts  of  the  facts 
underlying  the  claims.  The  Committee 
held  hearings  on  staff  proposals  on  July 
8  and  19,  and  l\ie  Board  adopted  this 
interim  rule  on' July  20  for  publication 
in  the  Federal  Register.  The  Committee 


recommended  and  the  Board  agreed  to 
publish  this  rule  as  an  interim  rule.  An 
interim  rule  is  necessary  in  order  to 
provide  prompt  and  critically  necessary 
guidance  to  LSC  recipients  on 
legislation  which  is  already  effective 
and  which  carries  strong  penalties  for 
noncompliance.  Because  of  the  great 
need  for  guidance  on  how  to  comply 
with  substantially  revised  legislative 
requirements,  prior  notice  and  public 
comment  are  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest.  See  5  U.S.C.  553(b)(3)(B)  and 
553(d)(3).  Accordingly,  this  rule  is 
effective  upon  publication. 

However,  the  Corporation  also  solicits 
public  comment  on  the  rule  for  review 
and  consideration  by  the  Committee. 
Alter  receipt  of  public  comment,  the 
Committee  intends  to  hold  public 
hearings  to  discuss  the  written 
comments  and  to  hear  oral  comments.  It 
is  anticipated  that  a  final  rule  will  be 
issued  which  will  supersede  this 
interim  rule. 

A  section-by-section  discussion  of 
this  interim  rule  is  provided  below. 

Section  1636.1    Purpose 

The  purpose  of  the  rule  is  to  ensure 
that  during  pre-litigation  settlement 
negotiations  and  when  filing  a 
complaint  in  a  court  of  law  or  otherwise 
participating  in  litigation  against  a 
defen(knt.  Corporation  recipients 
identify  their  clients  to  the  adverse 
party.  The  rule  also  seeks  to  ensure  that 
recipients  undertake  such  activities 
based  on  facts  which  support  the 
complaint. 

Section  1636.2    Requirements 

This  section  sets  forth  the 
requirement  that  recipients  identity  the 
plainti%  in  all  court  complaints  filed 
and  prior  to  engaging  in  any  pre- 
litigation  settlement  negotiations.  The 
disclosure  of  a  client's  identity  is  not 
required  when  a  court  of  competent 
jurisdiction  has  entered  an  order 
protecting  the  client  from  such 
disclosure  to  prevent  probable,  serious 
harm  to  significant  client  interests.  In 
addition,  this  section  requires  that  prior 
to  the  recipient  entering  in  any  pre- 
litigation  settlement  negotiations  or 
prior  to  filing  the  complaint  in  court, 
each  recipient  obtain  firom  the  client 
being  represented  a  signed  statement  of 
the  facts  supporting  the  complaint.  The 
section  does  not  apply  to  defendants 
represented  by  a  recipient  for 
counterclaims  filed  against  a  plaintiff. 
The  requirements  also  do  not  apply  to 
a  recipient's  delivery  of  advice  and  brief 
services  to  attempts  to  resolve  matters 
for  a  client  through  negotiations  in 


which  there  is  no  contemplation  of 
litigation. 

'Tne  statement  of  fects  is  to  be  written 
in  English  and  in  the  client's  language 
if  the  client  does  not  understand 
English.  If  the  client's  language  is  only 
an  oral  and  not  a  written  language,  such 
as  the  Navajo  language,  the  statement  in 
English  should  be  certified  to  have  been 
translated  orally  to  the  client  prior  to 
the  client's  signing. 

In  a  few  emergency  situations,  it  may 
be  necessary  for  the  recipient  to 
negotiate  with  a  prospective  defendant 
or  to  file  an  action  before  the  plaintiff's 
statement  of  facts  can  be  prepared  or 
signed.  This  section  allows  the  recipient 
to  proceed  without  a  signed  statement 
in  such  emergencies,  if  delay  in 
proceeding  is  reasonably  likely  to  cause 
harm  to  a  significant  interest  of  the 
client.  Emergency  situations  might 
include  threats  to  take  the  client's  child 
out  of  State,  to  assault  the.client,  or  to 
evict  the  client  without  following  the 
required  legal  procedures.  Where  a 
recipient  proceeds  on  an  emergency 
basis,  a  statement  must  be  prepared  and 
signed  as  soon  as  possible. 

Access  to  Written 


Section  1636.3 
Statements 

This  part  provides  a  right  of  access  to 
the  statements  of  facts  for  certain 
specified  governmental  officials  and 
their  agents  but  not  for  adverse  parties 
and  others.  The  required  statement  of 
facts  must  be  available  in  order  for  the 
auditors  and  monitors  to  review  in  order 
to  confirm  that  the  statement  of  facts  has 
been  obtained.  The  Corporation  does 
not  anticipate  that  copies  of  the 
statement  will  normally  be  retained  in 
any  LSC  files.  Access  to  the  statement 
of  facts  by  parties  to  the  lawsuit  is 
governed  solely  by  the  discovery  rules 
of  the  coiul.  This  part  does  not  create 
any  new  right  of  access  to  information 
for  parties  to  a  lawsuit  or  for  others  and 
the  Corporation  anticipates  that, 
piusuant  to  current  law,  courts  will,  in 
most  cases,  determine  that  the  statement 
is  not  discoverable  by  an  adverse  party 
in  litigation. 

A  copy  of  each  statement  drafted 
according  to  this  section  should  be 
maintained  separate  fitim  the  client's 
case  file. 

Section  1636.4    Applicability 

This  section  specifies  that  the 
requirements  of  this  part  apply  not  only 
to  cases  handled  by  recipient  staff  but 
also  to  cases  for  which  private  attorneys 
are  compensated  by  the  recipient. 
Attorneys  who  are  handling  cases  pro 
bono,  however,  are  not  required  by  the 
rule  to  maintain  such  documentation 
because  pro  bono  attorneys  are 
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uncompensated  and  do  not  tall  within 
the  prohibition.  In  addition,  it  is  the 
Corporation's  judgment  that  the 
requirement  of  a  plaintiffs  statement  of 
facts  would  be  a  substantial  impediment 
to  the  recruitment  of  pro  bono  lawyers. 
Besides,  the  fact  that  pro  bono  lawyers 
are  volunteering  their  time  provides 
some  protection  against  their  bringing 
firivolous  law  suits. 

Section  1636.5    Recipient  Policies. 
Procedures  and  Recordkeeping 

This  section  requires  recipients  to 
establish  policies  and  procedures  to 
ensure  compliance  widi  this  i>art  and  to 
maintain  records  sufGdent  to  document 
compUance  with  this  part. 

Amendment  to  45  CFR  Part  1610  to 
Reference  This  Part  and  Parts  1637, 
1638, 1639,  and  1642 

This  interiip  rule  also  amends  45  CFR 
Part  1610  as  published  as  an  interim 
rule  at  61  FR  41960  on  August  13, 1996, 
to  include  references  to  this  part  and 
parts 4637, 1638,  1639  and  1642  in  the 
definition  of  "Activity  prohibited  by  or 
inconsistent  with  Section  504." 

List  of  Subiects 

45  CFR  Part  1610 

Grant  programs — law.  Legal  services. 
45  CFR  Part  1636 

Client  identity.  Grant  programs.  Legal 
services. 

For  reasons  set  forth  in  the  preamble. 
45  CFR  Chapter  XVI  is  amended  as 
follows: 

PAFTT 1610— {AMENDED] 

1.  45  CFR  Part  1610,  as  published  in 
the  Federal  Register  as  an  interim  nUe 
at  61  FR  41960  is  amended  by  adding 
Section  1610.2(b)(4),  (9).  (11).  (12)  and 
(14)  as  follows: 

§1610.2    Definition* 

•  •        •        •        • 

(b)  •  *  * 

(4)  Section  504(a)(8)  and  Part  1636  of 
this  Chapter  (Statement  of  facts  and 
client  identification); 

•  •        *        •        • 

(9)  Section  504(a)(13)  and  Part  1642  of 
this  Chapter  (Attorneys'  fees); 

*  *        •        *        • 

(11)  Section  504(a)(15)  and  Part  1637 
of  this  Chapter  (Prisoner  litigation); 

(12)  Section  504  (a)(16).  as  modified 
by  Section  504(e),  and  Part  1639  of  this 
Qiapter  (Welfare  reform): 

*  •        *        •        • 

(14)  Section  504(a)(18)  and  Part  1638 
of  this  Chapter  (In-person  solicitation). 

2.  Part  1636  is  added  to  read  as 
follows: 


PART  1636-CUENT  IDENTITY  AND 
STATEMENT  OF  FACTS 

oOC> 

1636.1  Purpose. 

1636.2  Requirements. 

1636.3  Access  to  written  statements. 

1636.4  Applicability. 

1636.5  Recipient  policies,  procedures  and 
recordkeeping. 

Authority:  Pub.  L  104-134, 110  Stat  1321. 

§  1636.1    Purpose. 

The  purpose  of  this  rule  is  to  ensure 
that,  when  an  LSC  recipient  files  a 
complaint  in  a  court  of  law  or  otherwise 
initiates  or  participates  in  litigation 
against  a  defendant  or  engages  in  pre- 
complaint  settlement  negotiations,  the 
recipient  identifies  the  plaintiff  it 
represents  and  assures  that  the  plaintiff 
has  a  colorable  claim. 

f  1636.2    Requirements. 

(a)  When  a  recipient  files  a  complaint 
in  a  court  of  law  or  otherwise  initiates 
or  participates  in  litigation  against  a 
defendant,  or  before  a  recipient  engages 
in  pre-complaint  settlement  negotiations 
on  behalf  of  a  client  who  has  authorized 
it  to  file  suit  in  the  event  that  the 
settlement  negotiations  are 
unsuccessful,  it  shall: 

(1)  identify  each  plaintiff  by  name  in 
any  complaint  it  files  and  identify  each 
plaintiff  it  represents  to  prospective 
defendants  in  pre-litigation  settlement 
negotiations,  unless  a  court  of 
competent  jurisdiction  has  entered  an 
order  protecting  the  client  from  such 
disclosure  based  on  a  finding,  after 
notice  and  an  opportunity  for  a  hearing 
on  the  matter,  of  probable,  serious  harm 
to  the  plaintiff  if  the  disclosure'is  not 
prevented;  and 

(2)  prepare  a  dated  written  statement 
signed  by  each  plaintiff,  enumerating 
the  particular  facts  supporting  the 
complaint,  insofar  as  they  are  known  to 
the  plaintiff  when  the  statement  is 
signed. 

(b)  The  statement  of  facts  must  be 
written  in  English  and,  if  necessary,  in 
a  language  other  than  English  that  the 
plaintiff  understands. 

(c)  In  the  event  of  an  emergency, 
where  the  recipient  reasonably  believes 
that  delay  is  likely  to  cause  harm  to  a 
significant  safety,  property  or  liberty 
interest  of  the  client,  die  recipient  may 
proceed  with  the  litigation  or 
negotiation  without  a  signed  statement 
of  fact,  provided  that  the  statement  is 
signed  as  soon  as  possible  thereafter. 

§  1636.3    Access  to  wrtttsn  statsnMnts. 

(a)  Written  statements  of  fact  prepared 
in  accordance  with  this  part  are  to  be 
kept  on  file  by  the  recipient  and  made 
available  to  the  Corporation  or  to  any 


Federal  department  or  agency  auditing 
or  monitoring  the  activities  of  the 
recipient  of  the  Corporation  or  to  any 
auditor  or  monitor  receiving  Federal 
,  funds  to  audit  or  monitor  on  behalf  of 
a  Federal  department  or  agency  or  on 
behalf  of  the  Corp>oration. 

(b)  This  part  does  not  give  any  other 
party  any  right  of  access  to  the 
plaintiff's  written  statement  of  facts, 
either  in  the  lawsuit  or  through  any 
other  procedure.  Access  by  other  parties 
to  the  statement  of  focts  is  governed 
solely  by  the  discovery  rules  of  the  court 
in  which  the  action  is  brought. 

11636.4    Applicability. 

This  part  applies  to  cases  for  which 
private  attorneys  are  compensated  by 
the  recipient  as  well  as  to  those  cases 
initiated  by  the  recipient's  staff. 

§  1636.5    Recipient  policies,  procsduras 
and  recoftlkeeplnfl. 

Each  recipient  shall  adopt  written 
policies  and  procedures  to  guide  its  staff 
in  complying  with  this  part  and  shall 
maintain  records  sufficient  to  docxunent 
the  recipient's  compliance  with  this 
part. 

Dated:  August  20, 1996. 
Suxanne  B.  GUaow, 

Senior  Counsel  for  Operations  6-  Regulations. 
(FR  Doc.  96-21666  Filed  8-26-96;  8:45  am] 
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45  CFR  Part  1612 

Restrictions  on  Lobbying  and  Certain 
Other  Activities 

AQENCY:  Legal  Services  Corporation. 

ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  This  interim  rule  completely 
revises  the  Legal  Services  Corporation's 
("Corp>oration"  or  "LSC")  regulation  on 
lobbying,  rulemaking  and  other 
restricted  activities.  It  is  intended  to 
implement  provisions  in  the 
Corporation's  FY  1996  appropriations 
act  which  prohibit  recipients  from 
engaging  in  ahy  agency  rulemaking,  in 
legislative  or  lobbying  activity  or  in 
advocacy  training.  The  interim  rule  also 
implements  statutory  exceptions  to  the 
prohibitions  on  rulemaking  and 
lobbying,  which  permit  recipients  to 
comment  in  public  rulemaking,  respond 
to  requests  bom  legislative  and 
administrative  bodies,  and  engage  in 
State  and  local  fund  raising  activities 
when  using  non-LSC  funds.  Finally,  the 
interim  rule  continues  the  pre-existing 
prohibitions  on  participation  in  public 
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demonstTadoiK  and  organizing 
activities.  Although  this  interim  rule  is 
effective  upon  publication,  the 
Corporation  solicits  public  conunent  on 
the  interim  rule  in  anticipation  of 
adoption  of  a  final  rule  at  a  later  time. 
DATES:  This  interim  rule  is  effiective  on 
August  29, 1996.  Comments  must  be 
submitted  on  or  before  October  28, 
1996. 

AOORESSES:  Comments  should  be 
submitted  to  Ule  Office  of  the  General 
Counsel,  Legal  Services  Corporation, 
750  First  Street,  NE.,  11th  Floor, 
Washington,  DC  20002-^250. 
TOR  FURTHBt  MFORMATION  CONTACT: 
Victor  M.  Fort»no,  General  Counsel 
(202)  336-^910. 

SUPPLadENTARY  INFORMATION:  On  Mfiy 
19, 1996,  the  Operations  and 
Regulations  Committee  ("Committee") 
of  the  LSC  Board  of  Directors  ("Board") 
requested  LSC  staff  to  prepare  an 
interim  rule  to  implement  §§  504  (a)(2), 
(3).  (4),  (5),  (6)  and  (12)  and  504  (b)  and 
(e)  of  the  Corporation's  FY  1996 
appropriations  act,  110  Stat  1321(1996), 
prohibiting  redpioats  from  engaging  in 
rulemaking,  lobbying  and  advocacy 
training  activities.  The  Committee  held 
hearings  on  staff  proposals  on  July  10 
and  19,  and  th«  Board  adopted  this 
interim  rule  ori  July  20  for  publication 
in  the  Federal  Register. 

The  Committee  recommended  and  the 
Board  agreed  to  publish  this  rule  as  an 
interim  rule.  A|i  interim  rule  is 
necessary  in  oider  to  provide  prompt 
and  critically  necessary  guidance  to  LSC 
recipients  on  legislation  which  is 
Edready  effective  and  which  carries 
strong  penalties  for  noncompliance. 
Because  of  the  great  need  for  guidance 
on  how  to  comply  with  substantially 
revised  legislative  requirements,  prior 
notice  and  public  comment  are 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest.  See  5 
U.S.C.  553(b)(3l(B)  and  553(d)(3). 
Accordingly,  this  rule  is  effiactive  upon 
publication.      ' 

However,  tho  Corporation  also  solicits 
public  comment  on  the  rule  for  review 
and  consideration  by  the  Committee. 
After  receipt  o|  written  public  comment, 
the  Committee  intends  to  hold  public 
hearings  to  discuss  the  written 
comments  and  to  hear  oral  comments.  It 
is  anticipated  that  a  final  rule  will  be 
issued  which  vfill  supersede  this 
interim  rule. 

A  section-by'«ection  discussion  of 
this  interim  rule  is  provided  below. 

Section  1612. l\  Purpose 

The  purpose  of  this  rule  is  to  ensure 
that  LSC  recipients  and  their  employees 
do  not  engage  in  certain  activities 


baiuied  by  the  Corporation's  FY  1996 
appropriations  act.  110  Stat.  1321, 
including  rulemaking,  lobbying, 
grassroots  lobbying,  and  advocacy 
training.  The  rule  also  continues 
existing  provisions  of  the  LSC  Act  that 
prohibit  {)articipation  in  public 
demonstrations,  strikes,  boycotts  and 
organizing  activities.  Finally,  the  nde 
also  provides  guidance  on  when 
recipients  may  participate  in  public 
rulemaking,  respond  to  requests  from 
legislative  and  administrative  bodies, 
and  seek  funds  &t)m  State  and  local 
legislative  bodies  and  administrative 
agencies  using  non-LSC  funds. 

Section  1612.2    Definitions 

The  rule  significantly  revises  the 
definitions  that  were  used  in  prior  rules 
in  order  to  reflect  the  new  statutory 
restrictions  and  thus  enstue  that 
recipients  do  not  engage  in  prohibited 
activity  and  to  provide  greater  clarity 
about  the  scope  of  the  restrictions.  In 
addition,  definitions  have  been  revised 
or  eliminated  because  they  are  no  longer 
necessary  or  the  prior  definition  defied 
the  common  sense  usage  of  terms  (such 
as  the  term  "legislation,"  which  was 
defined  to  include  administrative 
rulemaking). 

"Grassroots  lobbying"  is  defined  to 
prohibit  all  communications  and 
participation  in  activities  which  are 
designed  to  influence  the  public  to 
contact  pubUc  officials  to  support  or 
oppose  pending  or  proposed  legislation. 
The  new  definition  does  not  use  the 
term  "publicity  or  propaganda"  which 
was  used  in  prior  regulations,  because 
the  FY  1996  appropriations  act,  110 
Stat.  1321,  does  not  use  these  terms. 
However,  the  new  definition  of 
grassroots  lobbying  Incorporates  the 
definition  of  "pubticity  or  propaganda" 
that  was  previously  used.  The  definition 
also  provides  that  "grassroots  lobbying" 
does  not  include  communications 
which  are  limited  solely  to  reporting  the 
content  or  status  of  pending  or  proposed 
legislation  or  regulations,  or  the  effect 
which  such  legislation  or  regulations 
may  have  on  eUgible  cUents  or  on  their 
legal  representation. 

"Legislation"  means  any  acticm  or 
proposal  for  action  by  Congress  or  by  a 
State  or  local  legislative  body  which  is 
intended  to  prescribe  law  or  public 
poUcy.  It  does  not  include  those  actions 
of  a  legislative  body  which  adjudicate 
the  rights  of  individuals  under  existing 
laws  (such  as  action  taken  by  a  local 
coimdl  sitting  as  a  Board  of  Zoning 
Appeals).  The  Corporation  also  retained 
the  long-standing  interpretation  that 
"legislative  bodies"  do  not  include 
Indian  Tribal  Councils. 


"Public  policy"  was  defined  to 
include  an  overall  plan  embracing  the 
general  goals  and  procedures  of  any 
governmental  body  as  well  as  pending^ 
or  proposed  statutes,  rules,  and 
regulations.  This  term  is  foimd  in  this 
rule's  section  on  training  and  is  also 
found  in  the  definition  of  "legislation." 
As  used  in  §  1612.8  in  regard  to  training, 
the  modification  of  the  definition  frtim 
the  prior  regulation  ensures  that, 
consistent  with  ciurent  law,  information 
on  existing  laws  and  regulations  may  be 
disseminated  during  training  programs. 

The  definition  of   political  activity" 
is  eliminated  from  this  regulation, 
because  the  provision  in  which  it  was 
used  in  the  prior  rule  has  been  deleted. 
The  provision  was  deleted  because  it 
deals  with  electoral  and  partisan 
political  activities,  not  lobbying 
activities,  and  is  already  in  another  LSC 
regulation,  45  CFR  part  1608. 

"Rulemaking"  is  defined  to  include 
the  customary  procedures  that  are  used 
by  an  agency  to  develop  and  adopt 
proposals  for  the  issuiance,  amendment 
or  revocation  of  regulations,  or  other 
statements  of  general  applicability  and 
future  effect,  such  as  notice  and 
comment  rulemaking  procedures  under 
the  Federal  Administrative  Procedure 
Act  or  similar  procedtu«s  used  by  State 
or  local  government  agencies  as  well  as 
negotiated  rulemaking.  Also 
"rulemaking"  includes  adjudicatory 
proceedings  that  are  formal  adversarial 
proceedings  intended  to  formulate  or 
modify  an  agency  poUcy  of  general 
applicability  and  friture  effect. 

'To  clarify  that  recipients  can 
participate  in  administrative 
proceedings  adjudicating  the  rights  of 
individuals,  "rulemaking"  does  not 
include  administrative  proceedings  that 
produce  determinations  that  are  of 
particular,  rather  than  general, 
applicabihty  and  affect  only  the  private 
rights,  benefits  or  interests  of 
individuals,  such  as  social  security 
hearings,  welfare  fair  hearings  or 
granting  or  withholding  of  licenses. 

In  addition, "rulemaking"  does  not 
include  litigation  or  any  other  judicial 
proceedings  challenging  agency  rules, 
regulations,  guidelines,  policies  or 
practices.  The  Committee  Reports 
accompanying  H.R.  2076,  the 
predecessor  legislation  to  110  Stat. 
1321,  the  debate  on  the  Senate 
consideration  of  the  Domenici 
Amendment  [141  Cong.  Rec.  14586  et 
seq.  (Sept.  24, 1995)1  and  the  provisions 
of  the  McCoUum-Stenholm  bill,  H.R. 
1806,  from  which  the  restrictions  on 
lobbying  and  rulemaking  were  taken, 
distinguish  "lobbying"  and 
"rulemaking"  fit>m  litigation  and  did 
not  contemplate  prohibiting  litigation 
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under  §§  504(a)  (2H6)  of  110  Stat.  1321. 
Finally,  the  prohibition  on  rulemaking 
was  not  intended  to  prohibit  recipients 
from  communicating  with  agency 
personnel  for  the  purpose  of  obtaining 
information,  clarihcation,  or 
interpretation  of  the  agency's  rules, 
regulations,  guidelines,  poUdes  or 

.  practices. 

The  term  "pubhc  rulemaking,"  which 
is  used  u)  §  504(e)  of  110  Stat.  1231,  is 

'    defined  as  any  rulemaking  proceeding 
that  is  open  to  the  public.  The  term 
would  include  proceedings  that  are  the 
subject  of  (1)  notices  of  proposed 
rulemaking  published  in  the  Federal 
Register  or  similar  State  or  local 
journals,  (2)  announcements  of  pubhc 
hearings  on  proposed  rules  or  notices  of 
proposed  rulemaking,  including  those 
that  are  routinely  sent  to  interested 
members  of  the  public  or  (3)  other 
'Similar  notifications  to  members  of  the 
pubhc. 

The  term  "similar  procedure,"  which 
is  used  in  the  prohibition  on  legislative 
lobbying  in  §  504(a)(4)  of  110  Stat.  1321, 
is  defined  to  mean  a  legislative  process 
for  the  consideration  of  matters  which 
by  law  must  be  determined  by  a  vote  of 
the  electorate. 

Section  1612.3    Prohibited  Legislative 
and  Administrative  Activities 

This  section  sets  out  the  broad 
prohibitions  on  lobbying  and 
rulemaking  of  §§  504(a)  (2)-(6)  of  110 
Stat.  1321.  These  prohibitions  are  far 
more  extensive  than  those  included  in 
prior  appropriations'  provisions  or  in 
the  LSC  Act,  which  permitted 
rulemaking  activity  and  direct  contact 
with  legislators  on-behalf  of  chents  or 
when  engaged  in  self-help  lobbying.  The 
prohibitions  of  110  Stat.  1321  prohibit 
any  lobb3ring  or  rulemaking  activity. 

Paragraph  (b)  sets  out  the  prohibitions 
on  rulemaking  £md  eiforts  to  influence 
executive  orders.  Under  the  prohibition, 
recipients  cannot  participate  in  agency 
rulemaking  proceedings  such  as  is  done 
through  notice  and  comment 
rulemaking,  and  adjudications  intended 
to  formulate  or  modify  agency  policy. 

Paragraph  (c)  tracks  §  504(a)(6)  of  110 
Stat.  1321,  and  provides  that  recipients 
may  not  use  any  funds  to  pay  for  any 
personal  service,  advertisement, 
telegram,  telephone  commimication, 
letter,  printed  or  written  matter,  or  any 
other  device  associated  with  an  activity 
prohibited  in  paragraphs  (a)  and  (b)  in 
this  section. 

Section  1612.4    Grassroots  Lobbying 

This  section  sets  out  the  absolute 
prohibition  on  grassroots  lobbying  by  a 
recipient  and  its  employees.  There  is  no 
exception  to  the  prohibition  on 


grassroots  lobbying.  For  example,  none 
of  the  activities  permitted  under 
§  1612.6  may  include  grassroots 
lobbying. 

Section  1612.5    Permissible  Activities 
Using  Any  Funds 

Because  the  prohibitions  on  lobbying 
and  rulemaking  are  extensive  and  differ 
from  past  restrictions,  the  interim 
regulation  seeks  to  clarify  the  activities 
that  are  not  included  widiin  the 
prohibition.  Previous  LSC  regulations 
on  lobbying  and  rulemaking  also  listed 
activities  that  were  not  prohibited. 
Paragraph  (a)  provides  that  recipients 
may  represent  eUgible  clients  in 
administrative  agency  proceedings  That 
are  intended  to  adjudicate  the  ri^ts  of 
an  individual  client,  such  as  welfare 
and  food  stamp  fair  hearings,  Social 
Security  or  SSI  hearings,  public  housing 
hearings,  veterans  benefits  hearings, 
unemployment  insurance  hearings  and 
similar  administrative  adjudicatory 
hearings  or  negotiations  directly 
involving  that  client's  legal  rights  or 
responsibilities,  including  pre-litigation 
negotiation  and  negotiation  in  the 
course  of  litigation. 

.Paragraph  (b)  provides  that  an 
employee  of  a  recipient  may  initiate  or 
participate  in  any  litigation  challenging 
agency  rules,  regulations,  guideUnes  or 
pohcies,  unless,  of  course,  such 
litigation  is  otherwise  prohibited  by  law 
or  other  Corporation  regulations,  such 
as  part  1639  on  welfare  reform  or  part 
1617  on  class  actions.  The  legislative 
history  of  the  lobbying  restrictions  does 
not  suggest  that  they  were  intended  to 
include  litigation  challenging  agency 
regulations  or  legislation. 

Paragraph  (c)  includes  a  fist  of  some 
of  the  other  activities  that  are  not 
prescribed  by  the  prohibitions  on 
lobbying  or  rulemaking.  The  listing 
includes  many  permissible  activities 
that  have  been  included  in  prior 
regulations  and  others  about  which  the 
Corporation  has  received  inquiries. 
First,  recipients  and  employees  of 
recipients  can  communicate  with  a 
governmental  agency  for  the  purpose  of 
obtaining  information,  clarification,  or 
interpretation  of  the  agency's  rules, 
regidations,  practices,  or  pohcies. 

Second,  recipients  and  their 
employees  can  inform  clients,  other 
recipients  or  attorneys  representing 
ehgible  clients  about  new  or  proposed 
statutes,  executive  orders,  or 
administrative  regulations.  Thus 
recipients  can  advise  clients  about  the 
eiTect  of  agency  rules  and  policies, 
analyze  and  explain  proposed  changes 
and  their  effect,  and  advise  their  clients 
about  their  right  to  participate  on  their 


own  behalf  in  agency  rulemaking 
proceedings. 

Third,  recipients  and  their  employees 
may  communicate  directly  or  indirectly 
with  the  Corporation  for  any  purpose, 
including  commenting  upon  existing  or 
proposed  Corporation  rules,  regulations, 
guidelines,  instructions  and  policies. 
Because  the  restriction  applies  to 
contacts  with  government  agencies, 
recipients  can  contact  LSC  about  any 
matter  and  comment  on  LSC  rules, 
regulations  or  policies,  since  the 
Corporation  is  not  a  department,  agency 
or  instrumentality  of  the  Federal 
Government.  42  U.S.C.  2g96d(e)(l). 

Fourth,  recipients  and  their 
employees  can  participate  in  meetings 
or  serve  on  committees  of  bar 
associations  provided  that  no  recipient 
resources  are  used  to  support  prohibited 
legislative  or  rulemaking  activities  and 
the  recipient  is  not  identified  with 
activities  of  bar  associations  that 
include  such  prohibited  activities.  This 
is  a  change  from  the  current  provisions 
on  participation  in  bar  association 
activities,  which  permit  a  recipient's 
employees  to  use  recipient  funds  to 
participate  in  bar  activities  involving 
otherwise  prohibited  advocacy, 
provided  the  employee  does  not  engage 
in  grassroots  lobbying.  This  change  was 
made  because  the  statutory  prohibitions 
on  lobbying  and  rulemaking  in  110  Stat. 
1321  are  far  more  extensive  and 
restrictive  than  in  past  legislation.  This 
rule  allows  recipient  attorneys  to 
participate  in  bar  association  activities, 
including  holding  an  official  position  in 
a  bar  association,  because  they 
participate  as  members  of  the  legal 
profession  rather  than  as  staff  attorneys. 
Nevertheless,  the  Corporation 
recognizes  that  there  will  be  some 
situations  where  bar  association 
activities  will  require  the  staff  of  a 
recipient  to  decline  participation  or  to 
participate  on  the  employee's  own  time. 

Fifth,  recipients  and  their  employees 
may  advise  a  client  of  the  client's  right 
to  communicate  directly  with  an  elected 
official.  For  example,  recipient  staff  may 
advise  specific  clients  whom  they  are 
representing  of  the  identity  of  their 
elected  representatives  are,  about  how 
legislation  is  enacted,  and  alx)ut  the 
procedures  for  testifying.  However, 
providing  advice  does  not  authorize 
recipient  staff  to  prepare  testimony  for 
their  clients  or  to  conduct  formal 
training  sessions  for  clients  on  how  to 
participate  in  lobbying  or  rulemaking. 

Sixth,  recipients  and  their  employees 
may  participate  in  activity  related  to  the 
judiciary,  such  as  the  promulgation  of 
court  rules,  rules  of  professional 
responsibility  or  disciplinary  rules  or 
participating  on  committees  appointed 
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by  the  courts  ip  advise  the  courts  about 
judicial  matters.  However,  a  recipient 
cannot  become  involved  in  any  attempt 
to  influence  a  legislative  body 
conflnning  judicial  nominations. 

Section  1612.^  Permissible  Activities 
Using  Non-LSi:  Funds 

This  section  sets  out  activities 
authorized  by  §§  504  (b)  and  (e)  of  the 
Corporation's  FY  1996  appropriation's 
act  with  non-USC  funds.  Paragraphs  (a) 
through  (e)  set  out  the  parameters  of 
§  504(e)  and  set  out  the  records  required 
to  be  maintaini»d  by  recipients 
responding  to  requests  from  appropriate 
officials.  Paragraph  (a)  provides  that 
employees  of  recipients  may  use  non- 
LSC  hinds  from  sources  other  than  the 
Corporation  to  respond  to  a  written 
request  from  a  governmental  agency  or 
official  thereof,  elected  official, 
legislative  txx^,  committee,  or  member 
thereof  made  to  the  employee,  or  to  a 
recipient.  Under  no  circumstances  may 
recipients  engage  in  any  grassroots 
lobbying  when  responding  to  a  request 
for  informatioa  or  testimony. 

Paragraph  (b)  provides  that  responses 
to  requests  may  be  distributed  only  to 
parties  that  m^e  the  request  or  to  other 
persons  or  entities  to  the  extent  that 
such  distributipn  is  required  to  comply 
fully  with  the  tequest.  For  example, 
agencies  may  nsquire  that  those 
requested  to  appear  before  an  agency 
proceeding  cogiply  with  agency  or 
legislative  rulaiB  regarding  how  written 
testimony  is  ta  be  given  to  a  legislative 
committee. 

Paragraph  (c)  includes  the  statutory 
restriction  that  no  employee  of  the 
recipient  shall  soUdt  or  arrange  a 
request  from  aay  official  to  testify  or 
otherwise  provide  information  in 
connection  wi^  legislaticm  or 
rulemaking. 

In  order  to  ensure  compliance  with 
§  504(e),  paragraph  (d)  requires  that 
recipients  maiiitain  copies  of  all  written 
requests  receivled  by  the  recipient  and 
any  written  responses  provided  and 
make  such  requests  and  written 
responses  available  to  monitors  and 
other  representatives  of  the  Corp<»ation 
upon  request.  : 

Paragraph  (e)  provides  that  recipients 
may  provide  oral  or  written  comment  to 
an  agency  and  its  staff  in  a  pubUc 
rulemaking  pn^ceeding  when  using  non- 
LSC  funds.  This  provision  is  included 
in  §  504(e).  Recipients  may  prepare 
written  comments  in  response  to  a 
Notice  of  Proposed  Rulemaking  in  the 
Federal  Register,  in  response  to  a 
similar  notice  in  a  state  or  local 
publication,  orj  in  response  to  any  notice 
to  the  general  iubjic  regarding  a 
rulemaking  pn  ceeding  that  is  public 


under  State  or  local  law.  Commenting  in 
public  rulemaking,  however,  does  not 
permit  a  recipient  to  engage  in 
grassroots  efforts  to  encourage  comment 
by  other  recipients  or  other  perscms. 

Paragraph  (f)  sets  out  the  provision  of 
§  504(b),  110  Stat.  1321,  on  contacts 
with  State  and  local  government 
agencies  to  seek  funds  for  program 
activities  when  using  non-LSC  fimds. 
Recipients  may  contact,  communicate 
with,  or  respond  to  a  request  from  a 
State  or  local  government  agency,  a 
State  or  local  legislative  body  or 
committee,  or  a  membo'  thereof,' 
regarding  funding  for  the  recipient, 
including  a  pending  or  proposed 
legislative  or  agency  proposal  to  fund 
such  recipient.  It  shoiUd  be  noted  that 
writing  grant  proposals  in  response  to  a 
request  for  proposals  is  not  covered  by 
this  section  and  is  not  prohibited  by  this 
part.  Both  LSC  and  non-LSC  funds  may 
be  used  for  this  activity. 

Section  1612.7    Public  Demonstrations 
and  Activities 

This  section  prohibits  participation  in 
public  demonstrations  and  related 
activities.  Paragraph  (a)  prohibits  any 
recipient  employee  from  participating  in 
public  demonstrations,  picketing, 
boycotts,  or  strikes  (except  as  permitted 
by  law  in  connection  with  the 
employee's  own  employment  situation) 
or  encouraging,  directing,  or  coercing 
others  to  engage  in  such  activities 
duiring  working  hours,  or  while 
providing  legal  assistance  or 
representation  that  is  funded  with  LSC 
or  private  funds.  This  section  is  similar 
to  previous  regulations,  hut  the  text  was 
rewritten  to  set  out  the  prohibition  more 
clearly. 

Paragraph  (b)  sets  out  prohibitions  on 
employee  activities  at  any  time,  whether 
during  working  hours  or  not.  These 
prohibitions  apply  to  any  recipient 
employee  and  apply  regardless  of  what 
source  of  funds  is  used  for  the 
employee's  compensation.  Thus, 
employees  of  a  recipient  may  not  engage 
in  or  encourage  others  to  engage  in  (1) 
any  rioting  or  dvil  disturbance;  (2)  any 
activity  determined  by  a  court  to  be  in 
violation  of  an  outstanding  injunction  of 
any  court  of  competent  jurisdiction;  or 
(3)  any  other  illegal  activity  that  is 
inconsistent  with  an  employee's 
responsibilities  under  the  LSC  Act, 
appropriation  law.  Corporation 
regulation,  or  the  rules  of  professional 
responsibiUty  of  the  jurisdiction  where 
the  recipient  is  located  or  the  employee 
practices  law. 

Minor  changes  in  the  regulatory 
provisions  were  made  from  the  previous 
rule.  First,  the  prohibition  on 
identification  of  the  Corporation  or  any 


recipient  with  any  political  activity  was 
removed  from  part  1612  because  an 
identical  prohibition  is  included  in  45 
CFR  §  1608.4(b).  hi  addition,  the 
regulatory  language  used  in 
§  1612.7(b)(2)  now  explicitiy  provides 
that  it  is  a  court,  and  not  LSC,  that 
should  determine  whether  there  has 
been  a  violation  of  an  outstanding 
injunction.  Finally,  the  regulation 
clarifies  in  §  1612.7(b)(3)  that  the 
prohibition  against  the  participation  by 
employees  in  other  illegal  activity  refera 
to  activity  that  violates  the  LSC  Act  or 
other  appropriate  law  or  the  rules  of 
professional  responsibility  in  the 
jurisdiction  where  the  recipient  is 
located  or  the  employee  practices  law. 
By  clarifying  what  activity  is  proscribed, 
§  1612.7(b)(3)  gives  realistic  guidance  to 
recipients  about  what  illegal  activity 
would  result  in  a  violation  of  the  LSC 
Act  and  what  employee  activity 
recipients  would  have  to  police. 

Consistent  with  the  longstanding 
regulatory  provisions,  paragraph  (c) 
provides  that  the  restrictions  on  public 
demonstrations,  strikes  and  boycotts  do 
not  prohibit  an  attorney  working  for  or 
paid  by  a  recipient  from  (1)  informing 
and  advising  a  client  about  legal 
alternatives  to  Utigation  or  the  lawful 
conduct  thereof;  or  (2)  taking  such 
action  on  behalf  of  a  client  as  may  be 
required  by  professional  responsibilities 
or  appUcable  law  of  any  State  or  other 
jurisdiction. 

Section  1612.8    Training 

This  section  implements  the 
prohibitions  on  public  policy  advocacy 
tiaining  in  §  504(a)(12)  of  110  Stat.  1321. 
Paragraph  (a)  sets  out  the  prohibition  on 
advocacy  training. 

Paragraph  (b)  tracks  other  provisions 
of  §  504(a)(12)  and  provides  that 
attorneys  or  paralegals  may  be  trained  to 
prepare  them  to  (1)  provide  adequate 
legal  assistance  to  eligible  clients  and 
(2)  inform  any  eligible  client  of  the 
client's  rights  under  any  statute,  order 
or  regulation  already  enacted,  or  about 
the  meaning  or  significance  of  particular 
bills.  In  previous  regulations  on 
training,  there  was  an  explicit  statement 
that  it  was  permissible  to  train  attorneys 
and  paralegals  to  understand  what 
activities  are  permitted  or  prohibited 
under  relevant  laws  and  regulations. 
This  language  was  removed  as 
unnecessary,  since  recipient  staff  must 
be  trained  on  what  they  can  and  cannot 
do  under  LSC  regulations  and 
appUcable  law. 

Paragraph  (c)  includes  a  final 
restriction  to  address  a  problem  that 
may  arise  in  training  events  sponsored 
or  conducted  by  recipients  or  their 
employees.  It  provides  that  recipients  or 
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their  employees  may  not  conduct  or 
participate  in  training  programs  that  are 
designed  to  train  participants  in 
activities  prohibited  by  the  Act,  other 
applicable  Federal  law,  or  Corporation 
regulations,  guidelines  or  instructions. 

Section  1612.9    Organizing 

This  section  implements  §  1007(b)(7), 
42  U.S.C.  2996f(b)(7),  of  the  LSC  Act 
which  prohibits  organizing  activities.  It 
is  essentially  the  same  as  in  the  prior 
rule  but  has  been  restructiu«d  for  easier 
reading.  Paragraph  (a)  provides  that  no 
funds  made  available  by  the  Corporation 
or  by  private  entities  may  be  used  tb 
initiate  the  formation  or  to  act  as  an 
organizer  of  any  association,  federation, 
labor  union,  coalition,  network, 
alliance,  or  any  similar  entity.  Paragraph 
(b)  includes  the  two  existing  exceptions 
that  were  included  in  prior  regulations. 
It  first  provides  that  the  prohibition  on 
organizing  does  not  apply  to 
informational  meetings  attended  by 
persons  engaged  in  the  delivery  of  legal 
services  at  which  information  about 
new  developments  in  law  and  pending 
cases  or  matters  are  discussed.  Thus, 
recipients  can  establish  or  participate  in 
task  forces  and  other  meetings  of 
advocates  to  share  information  and 
develop  more  effective  approaches  to 
representation  in  particular  subject 
areas.  Paragraph  (h)  also  provides  that 
the  prohibition  does  not  apply  to 
organizations  composed  exclusively  of 
eligible  clients  formed  for  the  purpose 
of  advising  a  legal  services  programs 
about  the  dehvery  of  legal  services. 
Finally,  paragraph  (c)  provides  that  the 
organizing  prohibition  does  not  prevent 
recipients  and  their  employees  from 
providing  legal  advice  or  assistance  to 
eligible  clients  who  desire  to  plan, 
establish  or  operate  organizations,  such 
as  by  preparing  articles  of  incorporation 
and  bylaws. 

Section  1612.10    Recordkeeping  and 
Accounting  for  Activities  Funded  With 
Non-LSC  Funds 

This  section  implements  §  504(a)(6)  of 
110  Stat.  1321.  Thus,  under  paragraph 
(a)  no  LSC  funds  may  be  used  to  pay  for 
administrative  overhead  or  related  costs 
associated  with  any  activity  permitted 
to  be  undertaken  with  non-LSC  fiinds  by 
§1612.6. 

Paragraph  (b)  continues  existing 
practice  that  requires  recipients  to 
maintain  separate  records  documenting 
the  expenditure  of  non-LSC  funds  for 
legislative  and  rulemaking  activities 
permitted  by  §1612.6. 

Paragraph  (c)  provides  that  recipients 
shall  submit  semi-annual  reports 
describing  their  non-LSC  funded 
legislative  and  rulemaking  activities 


conducted  pursuant  to  these  regulations 
under  §  1612.6,  together  with  such 
supporting  documentation  as  specified 
by  the  Corporation.  The  only  change 
from  existing  policy  is  that  the  period 
for  reporting  such  activities  has  been 
changed  from  quarterly  to  semi- 
annually in  order  to  reduce  the 
administrative  burdens  on  recipients. 

Section  1612.11    Recipient  Policies  and 
Procedures 

A  new  section  was  added  to  require 
that  recipients  adopt  written  policies 
and  procedures  to  guide  the  recipient's 
staff  in  compliance  with  the 
requirements  of  this  part. 

Additional  Changes 

The  prior  rule,  which  is  superseded 
by  this  interim  regulation,  included 
§  1612.12,  which  set  out  enforcement 
procedures  for  Part  1612.  Section 
1612.12  was  deleted  because  the 
Corporation  will  be  developing  a 
comprehensive  enforcement  regulation 
that  will  address  enforcement  of  all 
regulations  and  restrictions.  Section 
1612.13,  permitting  the  use  of  private 
funds  for  certain  lobbying  activities,  was 
also  deleted,  because,  imder  110  Stat. 
1321,  all  funds  of  a  recipient  are 
restricted  and  the  statutory  exceptions 
to  the  prohibitions  in  §  1612.6  make  no 
distinction  between  private  funds  and 
non-LSC  public  funds. 

List  of  Subjects  in  45  CFR  Part  1612 

Civil  disorders.  Grant  program — Law, 
Legal  services.  Lobbying. 

For  the  reasons  set  forth  in  the 
preamble,  LSC  revises  45  CFR  Part  1612 
to  read  as  follows: 

PART  1612— RESTRICTIONS  ON 
LOBBYING  AND  CERTAIN  OTHER 

ACTIVITIES 

Sec. 

1612.1  Purpose. 

1612.2  Definitions. 

1612.3  Prohibited  legislative  and 
administrative  activities. 

1612.4  Grassroots  lobbying. 

1612.5  Permissible  activities  using  any 
funds. 

1612.6  Permissible  activities  using  non-LSC 
funds. 

1612.7  Public  demonstrations  and 
activities. 

1612.8  Training. 

1612.9  Organizing. 

1612.10  Recordkeeping  and  accounting  for 
activities  funded  with  non-LSC  funds. 

1612.11  Recipient  policies  and  procedures. 
Aitfhority:  Sections  504(a)  (2),  (3),  (4),  (5), 

(6),  and  (12),  504  (b)  and  (e).  Pub.  L  104-134, 
110  Stat  1321;  42  U.S.C.  2996e(b)(5); 
2996f(a)  (5)  and  (6);  2996f(b)  [4j.  (6)  and  (7), 
and  2996g(e). 


f  1612.1    PurpoM. 

The  purpose  of  this  rule  is  to  ensure 
that  LSC  recipients  and  their  employees 
do  not  engage  in  certain  prohibited 
activities,  including  representation 
before  legislative  bodies  or  other  direct 
lobbying  activity,  grassroots  lobbying, 
participation  in  rulemaking,  public 
demonstrations,  advocacy  training,  and 
certain  organizing  activities.  The  rule 
also  provides  guidance  on  when 
recipients  may  participate  in  State  or 
local  fund  raising  or  in  public 
rulemaking,  ^iid  when  they  may 
respond  to  requests  of  legislative  and 
administrative  officials  using  non-LSC 
funds. 

§1612.2    Definitions. 

(a)(1)  Grassroots  lobbying  means  any 
oral,  written  or  electronically 
transmitted  communication  or  any 
advertisement,  telegram,  letter,  article, 
newsletter,  or  other  printed  or  written 
matter  or  device  which  contains  a  direct 
suggestion  to  the  public  to  contact 
public  officials  in  support  of  or  in 
opposition  to  pending  or  proposed 
legislation,  regulations,  executive 
decisions,  or  any  decision  by  the 
electorate  on  a  measure  submitted  to  it 
for  a  vote.  It  also  includes  the  provision 
of  financial  contributions  by  recipients 
to  or  participation  by  recipients  in  any 
demonstration,  march,  rally ,  fund 
raising  drive,  lobbying  campaign,  letter 
writing  or  telephone  campaign  for  the 
purpose  of  influencing  the  course  of 
such  legislation,  regulations,  decisions 
by  administrative  bodies,  or  any 
decision  by  the  electorate  on  a  measure 
submitted  to  it  for  a  vote. 

(2)  Grassroots  lobbying  does  not 
include  communications  which  are 
limited  solely  to  reporting  the  content  or 
status  of  pending  or  proposed 
legislation  or  regulations  or  the  effect 
which  such  legislation  or  regulations 
may  have  on  eligible  clients  or  on  their 
legal  representation. 

(b)  Legislation  means  any  action  or 
proposal  for  action  by  Congress  or  by  a 
State  or  local  legislative  body  which  is 
intended  to  prescribe  law  or  public 
policy.  The  term  includes,  but  is  not 
limited  to,  action  on  bills,  constitutional 
amendments,  the  ratification  of  treaties 
and  intergovernmental  agreements, 
approval  of  appointments  and  budgets, 
and  approval  or  disapproval  of  actions 
of  the  executive.  It  does  not  include 
those  actions  of  a  legislative  body  which 
adjudicate  the  rights  of  individuals 
under  existing  laws;  nor  does  it  include 
legislation  adopted  by  an  Indian  Tribal 
Council. 

(c)  Public  policy  means  an  overall 
plan  embracing  the  general  goals  and 
procedures  of  any  governmental  body 


■ 
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and  pending  or  proposed  statutes,  rules, 
and  regulations. 

(d)(1)  Rulemaking  means  any  agency 
process  for  formulating,  amending,  or 
repealing  rules,  regulations  or 
guidelines  of  general  applicability  and 
Ritiure  effiect  issued  by  the  agency 
pursuant  to  Federal,  State  or  local 
rulemaking  procedures,  including: 

(i)  The  customary  procediires  that  are 
used  by  an  agency  to  formulate  and 
adopt  proposals  for  the  issuance, 
amendment  or  Revocation  of  regulations 
or  other  statements  of  general 
applicability  and  futxire  effect,  such  as 
"notice  and  comment"  rulemaking 
procedures  under  the  Federal 
Administrative  Procedure  Act  or  similar 
procedures  used  by  State  or  local 
government  agencies  and  negotiated 
rulemaking;  and 

(ii)  adjudicatory  proceedings  that  are 
formal  adversarial  proceedings  to 
formulate  or  modify  an  agency  policy  of 
general  appiicabihty  and  future  effect. 

(2)  Rulemaking  does  not  include: 

(i)  administrative  proceedings  that 
produce  determinations  that  are  of 
particular,  rather  than  general, 
apphcabihty  aod  affect  only  the  private 
ri^ts,  benefits  or  interests  of 
individuals,  such  as  social  security 
hearings,  welfare  fair  hearings  or 
granting  or  withholding  of  licenses; 

(ii)  communication  with  agency 
personnel  for  the-purpose  of  obtaining 
information,  clarification,  or 
interpretation  of  the  agency's  rules, 
reguLations,  guideUnes,  policies  or 
practices. 

(e)  Public  rulemaking  means  any 
rulemaking  proceeding  or  portion  of 
such  proceeding  or  procedure  that  is 
open  to  the  pufaflic  through  notices  of 
proposed  rulemaking  published  in  the 
Federal  Register  or  similar  State  or  local 
journals,  announcements  of  pubUc 
hearings  on  proposed  rules  or  notices  of 
proposed  rulemaking  including  those 
that  are  routinely  sent  to  interested 
members  of  the  public,  or  other  similar 
notifications  to  members  of  the  pubUc; 

(f)  The  term  similar  procedure  refers 
to  a  legislative  firocess  by  which  matters 
must  be  determined  by  a  vote  of  the 
electorate. 

§161Z3    ProMMted  legislative  and 
administrative  aqtivtties. 

(a)  Except  as  provided  in  §§1612.5 
and  1612.6.  recipients  shall  not  attempt 
to  influence — 

(1)  The  passage  or  defeat  of  any 
legislation  or  constitutional  amendment; 

(2)  Any  initiative,  or  any  referendum 
or  any  similar  procedure  of  the 
Congress,  any  State  legislature,  any  local 
coimdl,  or  any  similar  governing  body 
acting  in  any  IwisMtive  capacity; 


(3)  Any  provision  in  a  legislative 
measure  appropriating  funds  to,  or 
defining  or  Umiting  the  functions  or 
authority  of.  the  recipient  or  the 
Corporation;  or, 

(4)  The  conduct  of  oversight 
proceedings  concerning  the  recipient  or 
the  Corporation. 

(b)  Except  as  provided  in  §§  1612.5 
and  1612.6.  recipients  shall  not 
participate  In  or  attempt  to  influence 
any  rulemaking,  or  attempt  to  influence 
the  issuance,  amendment  or  revocation 
of  any  executive  order. 

(c)  Recipients  shall  not  use  any  fimds 
to  pay  for  any  personal  service, 
advertisement,  telegram,  telephone 
commimication,  letter,  printed  or 
written  matter,  administrative  expense, 
or  related  expense,  associated  with  an 
activity  prohibited  in  paragraphs  (a)  and 
(b)  in  this  section. 

f  1612.4    Grassroots  lobbying. 

A  recipient  shall  not  engage  in  any 
grassroots  lobbying  activity. 


S  1612.5 
funds. 


Pennissit>le  aettvtties  using  any 


(a)  A  recipient  may  provide 
administrative  representation  for  an 
eligible  client  in  a  proceeding  that 
adjudicates  the  particular  rights  or 
interests  of  such  eligible  client  or  in 
negotiations  directly  involving  tbat 
client's  legal  rights  or  responsibiUties 
including  pre-Utigation  negotiation  and 
negotiation  in  the  course  of  litigation. 

(0)  A  recipient  may  initiate  or 
participate  in  litigation  challenging 
agency  rules,  regulations,  guidelines  or 
pohcies,  unless  such  litigation  is 
otherwise  prohibited  by  law  or 
Corporation  regulations. 

(c)  Nothing  in  this  Part  is  intended  to 
prohibit  a  recipient  fit>m — 

(1)  Communicating  with  a 
governmental  agency  for  the  purpose  of 
obtaining  information,  clarification,  or 
interpretation  of  the  agency's  rules, 
regulations,  practices,  or  poUcies; 

(2)  Informing  clients,  other  recipients, 
or  attorneys  representing  eligible 
clients,  about  new  or  proposed  statutes, 
executive  orders,  or  administrative 
regulations; 

(3)  Communicating  directly  or 
indirectiy  with  the  Corporation  for  any 
purpose  including  commenting  upon 
existing  or  proposed  Corporation  rules, 
regulations,  guidelines,  instructions  and 
poUcies; 

(4)  Participating  in  meetings  or 
serving  on  committees  of  bar 
associations,  provided  that  no  recipimt 
resources  are  used  to  support  prohibited 
legislative  or  rulemaking  activities  and 
the  recipient  is  not  identified  with 
activities  of  bar  associations  that 
include  such  prohibited  activities; 


(5)  Advising  a  client  of  the  client's 
ri^t  to  commiuiicate  directly  with  an 
elected  official;  or 

(6)  Participating  in  activity  related  to 
the  judiciary,  including  the 
promulgation  of  court  rules,  rules  of 
professional  responsibility  and 
disciplinary  rules. 

§1612.6    Permissible  actlvHIes  using  non- 
LSC  funds. 

(a)  If  the  conditions  of  paragraphs  (b) 
and  (c)  of  this  section  are  met,  recipients 
and  their  employees  may  use  non-LSC 
funds  to  respond  to  a  written  request 
firom  a  governmental  agency  or  official 
thereof,  elected  official,  legislative  body, 
committee,  or  member  thereof  made  to 
the  employee,  or  to  a  recipient  to— 

(1)  Testify  orally  or  in  writing; 

(2)  Provide  information  which  may 
include  analysis  of  or  comments  upon 
existing  or  proposed  rules,  regulations 
or  legislation,  or  drafts  of  proposed 
rules,  regulations  or  legislation; 

(3)  Testify  before  or  make  information 
available  to  commissions,  committees  or 
advisory  bodies;  or 

(4)  Participate  in  negotiated 
rulemaking  under  the  Negotiated 
Rulemaking  Act  of  1990,  5  U.S.C.  561  et 
seq.,  or  comparable  State  or  local  laws. 

(b)  Commimications  made  in  response 
to  requests  under  paragraph  (a)  may  be 
distributed  only  to  the  party  or  parties 
that  make  the  request  or  to  other 
persons  or  entities  only  to  the  extent 
that  such  distribution  is  required  to 
comply  with  the  request. 

(c)  No  employee  of  the  recipient  shall 
solicit  or  arrange  a  request  fiY)m  any 
official  to  testify  or  otherwise  provide 
information  in  connection  with 
legislation  or  rulemaking. 

(d)  Recipients  shall  maintain  copies  of 
all  written  requests  received  by  the 
recipient  and  written  responses  made  in 
response  thereto  and  make  such 
requests  and  written  responses  available 
to  monitors  and  other  representatives  of 
the  Corporation  upon  request. 

(e)  Recipients  may  provide  oral  or 
written  comment  to  an  agency  and  its 
staff  in  a  pubUc  rulemaking  proceeding 
using  non-LSC  funds. 

(f)  Recipients  may  use  non-LSC  funds 
to  contact  or  conununicate  with,  or 
respond  to  a  request  bora,  a  State  or 
local  government  agency,  a  State  or 
local  legislative  body  or  committee,  or  a 
member  thereof,  regarding  funding  for 
the  recipient,  including  a  pending  or 
proposed  legislative  or  agency  proposal 
to  fund  such  recipient. 

{1612.7    Public  demonstrations  and 
activities. 

(a)  During  working  hoiu«,  while 
providing  legal  assistance  or 
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representation  to  the  recipient's  clients 
or  while  using  resources  provided  by 
the  Corporation  or  by  private  entities, 
no  employee  of  a  recipient  shall — 

(1)  Participate  in  any  public 
demonstration,  picketing,  boycott,  or 
strike,  except  as  permitted  by  law  in 
connection  with  the  employee's  own 
employment  situation;  or 

(2)  Encourage,  direct,  or  coerce  others 
to  engage  in  such  activities. 

(b)  No  employee  of  a  recipient  shall 
at  any  time  engage  in  or  encourage 
others  to  engage  in  any: 

(1)  Rioting  or  civil  disturbance; 

(2)  Activity  determined  by  a  court  to 
be  in  violation  of  an  outstanding 
injunction  of  any  court  of  competent 
jurisdiction;  or 

(3)  Other  illegal  activity  that  is 
inconsistent  with  an  employee's 
responsibilities  under  applicable  law, 
Corporation  regulations,  or  the  rules  of 
professional  responsibility  of  the 
jurisdiction  where  the  recipient  is 
located  or  the  employee  practices  law. 

(c)  Nothing  in  this  section  shall 
prohibit  an  attorney  from — 

(1)  Informing  and  advising  a  client 
about  legal  alternatives  to  litigation  or 
the  lawful  conduct  thereof;  or 

(2)  Taking  such  action  on  behalf  of  a 
client  as  may  be  required  by 
professional  responsibilities  or 
applicable  law  of  any  State  or  other 
jurisdiction. 

§1612.8    Training. 

(a)  A  recipient  may  riot  support  or 
conduct  training  programs  that — 

(1)  Advocate  particular  public 
policies;  or 

(2)  Encourage  or  facilitate  political 
activities,  labor  or  anti-labor  activities, 
boycotts,  picketing,  strikes  or 
demonstrations,  or  the  development  of 
strategies  to  influence  legislation  or 
rulemaking;  or 

(3)  Disseminate  information  about 
such  policies  or  activities. 

(b)  Nothing  in  this  section  shall  be 
construed  to  prohibit  training  of  any 
attorneys  or  paralegals,  clients,  lay 
advocates,  or  others  involved  in  the 
representation  of  eligible  clients 
necessary  for  preparing  them — 

(1)  To  provide  adequate  legal 
assistance  to  eligible  clients;  or 

(2)  To  provide  advice  to  any  eligible 
client  as  to  the  legal  rights  of  the  client. 

(c)  No  funds  of  a  recipient  shall  be 
used  to  train  participants  to  engage  in 
activities  prohibited  by  the  Act,  other 
applicable  Federal  law,  or  Corporation 
regulations,  guidelines  or  instructions. 

§1612.9    Organizing. 

(a)  No  funds  made  available  by  the 
Corporation  or  by  private  entities  may 


be  used  to  initiate  the  formation,  or  to 
act  as  an  organizer,  of  any  association, 
federation,  labor  imion,  coalition, 
network,  alliance,  or  any  similar  entity. 

(b)  This  section  shall  not  be  construed 
to  apply  to: 

(1)  informational  meetings  attended 
by  persons  engaged  in  the  delivery  of 
legal  services  at  which  information 
about  new  developments  in  law  and 
pending  cases  or  matters  are  discussed; 
or 

(2)  Organizations  composed 
exclusively  of  eligible  cUents  formed  for 
the  purpose  of  advising  a  legal  services 
program  about  the  delivery  of  legal 
services. 

(c)  Recipients  and  their  employees 
may  provide  legal  advice  or  assistance 
to  eligible  clients  who  desire  to  plan, 
establish  or  operate  organizations,  such 
as  by  preparing  articles  of  incorporation 
and  bylaws. 

§1612.10    Recordlceeping  and  accounting 
for  activities  funded  with  non-LSC  funds. 

(a)  No  funds  made  available  by  the 
Corporation  shall  be  used  to  pay  for 
administrative  overhead  or  related  costs 
associated  with  any  activity  listed  in 
§1612.6. 

(b)  Recipients  shall  maintain  separate 
records  documenting  the  expenditure  of 
non-LSC  funds  for  legislative  and 
rulemaking  activities  permitted  by 
§1612.6. 

(c)  Recipients  shall  submit  semi- 
aimual  reports  describing  their 
legislative  activities  with  non-LSC  funds 
conducted  pursuant  to  §  1612.6  of  these 
regulations,  together  with  such 
supporting  documentation  as  specified 
by  the  Corporation. 

§  1 61 2.1 1    Recipient  policies  and 
procedures. 

Each  recipient  shall  adopt  written 
policies  and  procedures  to  guide  its  staff 
in  complying  with  this  part. 

Dated:  August  20, 1996. 
Suzanne  B.  Glasow, 

Senior  Counsel  for  Operations  and 

Regulations. 

[FR  Doc.  96-21670  Filed  8-28-96;  8:45  ami 
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45  CFR  Part  1620 

Priorities  in  Use  of  Resources 

AQBICY:  Legal  Services  Corporation. 
ACTION:  Interim  rule  with  request  for 
comments. 

SUMMAF^Y:  This  interim  rule  completely 
revises  the  current  Legal  Services 
Corporation's  ("Corporation"  or  "LSC") 
regulation  concerning  priorities.  The 
revisions  are  intended  to  implement  a 


restriction  contained  in  the 
Corporation's  FY  1996  appropriations 
act,  which  prohibits  LSC  recipients  from 
expending  resources  on  activities  that 
are  outside  their  specific  priorities. 
Although  this  rule  is  effective  upon 
pubUcation,  the  Corporation  solicits 
public  comment  in  anticipation  of 
adoption  of  a  final  rule  at  a  later  time. 
DATES:  This  interim  rule  is  effective  on 
August  29, 1996.  Comments  must  be 
submitted  on  or  before  October  28, 
1996. 

ADDRESSES:  Comments  should  be 
submitted  to  the  Office  of  the  General 
Counsel,  Legal  Services  Corporation, 
750  First  Street  NE.,  11th  Floor, 
Washington,  DC  20002-4250. 
FOR  FURTHER  INFORMATION  CONTACT: 

Victor  M.  Fortuno,  General  Counsel, 
(202)  336-8910. 

SUPPLEMENTARY  INFORMATION:  On  May 
19,  1996,  the  Operations  and 
Regulations  Committee  ("Committee") 
of  the  LSC  Board  of  Directors  ("Board") 
requested  the  LSC  staff  to  prepare  an 
interim  rule  to  implement  §  504(a)(9),  a 
restriction  in  the  Corporation's  FY  1996 
appropriations  act,  Pub.  L.  104-134, 110 
Stat.  1321  (1996),  which  prohibits  LSC 
recipients  from  expending  resources  on 
activities  that  are  outside  their  specific 
priorities.  The  Committee  held  hearings 
on  staff  proposals  on  July  8  and  19,  and 
the  Board  adopted  this  interim  rule  on 
July  20  for  publication  in  the  Federal 
Register.  The  Committee  recommended 
and  the  Board  agreed  to  publish  this 
rule  as  an  interim  rule.  An  interim  rule 
is  necessary  in  order  to  provide  prompt 
and  critically  necessary  guidance  to  LSC 
recipients  on  legislation  which  is 
aheady  effective  and  which  carries 
strong  petialties  for  noncompliance. 
Because  of  the  great  need  for  guidance 
on  how  to  comply  with  substantially 
revised  legislative  requirements,  prior 
notice  and  public  comment  are 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest.  See  5 
U.S.C.  553(bM3)(B)  and  553(d)(3). 
Accordingly,  this  rule  is  effective  upon 
publication. 

However,  the  Corporation  also  solicits 
public  comment  on  the  interim  rule  for 
review  and  consideration  by  the 
Committee.  After  receipt  of  written 
public  comment,  the  Committee  intends 
to  hold  public  hearings  to  discuss  the 
written  comments  and  to  hear  oral 
comments.  It  is  anticipated  that  a  final 
rule  will  be  issued  which  will  supersede 
this  interim  rule. 

Generally,  this  rule  is  revised  to 
prohibit  any  recipient  from  expending 
time  or  resources  on  cases  or  matters 
that  are  not  within  its  written  priorities. 
The  current  regulation,  which  has  not 
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been  revised  snce  1985.  dealt  generally 
with  the  process  for  establishing 
priorities  for  the  use  of  resources.  This 
new  rule  explains  the  obligation  of  the 
recipients  to  set  specific  written 
priorities  and  to  assure  that  their  staff 
will,  except  for  limited  emergency 
situations,  engage  in  work  within  the 
priorities. 

A  section-bt-section  discussion  of 
this  interim  rule  is  provided  below. 

Section  1620.^    Purpose 

This  rule  is  intended  to  clarify  a 
recipient  board's  obligation  to  set 
written  priorities  that  will  delftieate  the 
parameters  of  the  work  in  which  the 
recipient's  staff  may  engage.  It  is  also 
intended  to  permit  recipients  to  take 
emergency  caaes  outside  of  its  priorities 
within  the  lindts  set  out  in  this  rule. 

Section  1620 J    Definitions 

The  deBnitions  of  "cases"  and 
"matters"  are  appropriately  the  same  as 
those  contained  in  the  timekeeping 
regulation  in  45  C.F.R.  Part  1635 
because  the  two  rules  complement  each 
other.  Adoptulg  priorities  and  using  its 
resources  only  for  those  cases  and 
matters  that  come  within  its  priorities 
require  a  recipient  to  be  accountable  for 
and  to  use  its  tesources  wisely  and 
effectively.  Th|9  timekeeping  rule,  which 
requires  recipients  to  keep  track  of  time 
spent  on  cases  and  matters,  is  also 
intended  to  eqsure  recipient 
accountability]  for  the  use  of  funds.  See 
61  FR  14262  (April  1, 1996). 

Section  1620.^    Establishing  Priorities 

Paragraph  {^)  requires  recipients  to 
adopt  procediires  for  establishing 
priorities  and  to  adopt  priorities  for  the 
use  of  all  of  Hi  resources.  It  also  requires 
recipients  to  undertake  only  those  cases 
and  matters  that  are  within  its  priorities. 

Paragraph  (b)  is  based  on  the  ciurent 
rule  and  specifies  that  a  recipient's 
procedures  in(ilude  an  appraisal  of  the 
needs  of  the  c^ent  comunity  in  the 
services  area  by  consultation  with  the 
client  commumity,  the  recipient's 
governing  body  members  and 
employees,  ih^  private  bar,  and  other 
interested  persons  in  order  to  assess  the 
needs  of  the  eljigible  clients  in  the 
recipient's  service  area.  This  rule 
continues  the  use  of  the  term 
"appraisal."  However,  since  adoption  of 
this  interim  n^e  by  the  Board,  it  has 
been  suggestea  that  "evaluation"  may 
be  a  better  wofd  to  use  because  "to 
evaluate"  is  toj  determine  value  by 
careful  appraisal  or  study  and  it  is  an 
evaluation  maqe  pursuant  to  a  study  of 
the  relevant  factors  that  should 
determine  a  recipient's  priorities. 
Because  the  B6ard  would  need  to  act  on 


a  change  of  words  in  this  instance,  the 
rule  remains  as  adopted  by  the  Board. 
However,  comments  are  requested  as  to 
whether  "evaluation"  would  be  a  better 
term. 

Paragraph  (c)  is  largely  taken  from  the 
current  nue  and  sets  out  the  factors  a 
recipient  should  consider  when  setting 
priorities.  New  factors  include 
consideration  of  the  suggested  priorities 
that  were  promulgated  by  the 
Ck)rporation  on  May  29, 1996,  61  FR 
26934,  as  well  as  consideration  of 
whether  there  is  a  need  to  vary  priorities 
for  unique  parts  of  the  service  area.  A 
recipient  may  serve  a  diverse 
community  each  part  of  which  has 
distinctive  characteristics.  The 
uniqueness  may  arise  because  of 
geographic  differences,  such  as  rural  or 
urban  areas  or  because  of  the 
characteristics  of  the  clients,  such  as  a 
concentration  of  the  elderly  or 
immigrants.  Program-wide  priorities 
may  not  be  suitable  for  all  recipients, 
and  it  may  be  necessary  to  set  different 
priorities  for  a  particular  segment  of  the 
service  area. 

The  Corporation  expects  recipients  to 
have  interim  priorities  which  comply 
with  the  requirements  of  this  rule  in 
place  30  days  from  the  interim  rule's 
effective  date  (publication  date).  In 
order  to  meet  this  deadline,  recipients 
will  not  be  expected  to  conduct  a  new 
appraisal  of  needs  as  set  forth  in  part 
1620.3(b). 

Section  1620.4    Establishing  a 
Procedure  for  Emergencies 

This  section  requires  a  recipient's 
governing  body  to  develop  procedines 
that  the  staff  must  follow  when 
determining  whether  a  particular 
circumstance  is  an  emergency  that  falls 
outside  of  the  recipient's  priorities. 
Since  the  recipient  is  prohibited  from 
expending  its  resoinces  and  time  on  any 
activities  outside  its  priorities  other 
than  emergencies,  each  recipient  must 
clearly  define  those  emergencies  to  give 
its  staff  clear  guidance  regarding  their 
identification  and  acceptance. 

Emergency  situations  would  include 
circiunstances  where  action  must  be 
taken  in  a  short  period  of  time.  They 
would  also  encompass  unusual  and 
infrequent  circumstances  where  no 
action  needs  to  be  initiated  quickly  but 
would  cause  inordinate  harm  to  the 
dient  or  client's  family  members  if  not 
addressed.  Emergency  situations  also 
may  include  unusual  circumstances 
such  as  a  natural  disaster  or  an 
unanticipated  change  in  the  law,  where 
issues  which  severely  affect  a  large 
segment  of  the  client  community  were 
not  anticipated  at  the  time  priorities 
were  set.  Because  engaging  in  a 


comprehensive  priority-setting  process 
can  be  time  consuming  and  expensive, 
recipients  need  to  have  the  flexibility  to 
deal  with  significant  changes  in  the  law 
on  an  emergency  basis.  The  recipient's 
board  should,  however,  at  the  earliest 
opportunity,  determine  whether  it  is 
appropriate  to  revise  priorities  to  reflect 
those  changes. 

Paragraph  (b)  requires  a  recipient's 
executive  director  to  decide  when  an 
emergency  occurs  and  to  authorize 
taking  the  case.  Paragraph  (b)  also 
suggests  factors  that  a  recipient  may 
consider  in  determining  what 
constitutes  an  emergency.  The  suggested 
factors  address  only  some  of  the 
possibilities  that  may  be  considered  for 
situations  where  immediate  action  is 
needed.  Local  conditions  may  require 
consideration  of  other  factors  as  well. 

Section  1620.5    Annual  Review 

This  section  states  the  obligation  of 
the  recipient's  governing  body  to  review 
its  priorities  annually,  or  more 
frequently  when  a  significant  number  of 
cases  falling  under  a  category  or  type  of 
case  have  been  accepted  under  the 
recipient's  emergency  procedures.  The 
type  of  situation  where  this  is  most 
likely  to  happen  is  when  there  is  a 
change  in  law  that  adversely  affects  a 
large  number  of  eligible  clients.  For  the 
program  to  continue  to  accept  such 
emergency  cases,  the  governing  body 
should  affirmatively  include  a  priority 
that  would  encompass  those  cases.  This 
section  also  sets  out  factors  that  should 
be  considered  by  the  governing  body  in 
determining  whether  to  change  the 
recipient's  priorities. 

Section  1620.6    Signed  Written 
Agreement 

This  section  implements  §  504(a)(9)  of 
the  Corporation's  appropriation's  act.  It 
clarifies  that  no  recipient  staff  who  woric 
on  cases  or  matters  may  engage  in  work 
outside  the  recipient's  adopted 
priorities.  Each  such  staff  person  must 
sign  a  written  agreement  not  to 
undertake  non-priority  cases  or  matters 
except  for  those  that  are  emergencies. 
Clerical  staff  need  not  sign  such  an 
agreement.  A  staff  member  who  is  ptirt 
of  the  intake  system,  however,  who 
helps  determine  whether  the  recipient 
will  take  or  refer  a  case,  must  sign  the 
agreement. 

Section  1620.7    Reporting 

Paragraph  (a)  reflects  the  requirement 
in  §  504(9)(B)  of  the  Corporation's  FY 
1996  appropriations  act  that  a  recipient 
must  report  on  a  quarterly  basis  to  its 
governing  body  about  the  emergency 
work  performed  outside  of  the 
recipient's  priorities. 
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Paragraph  (b)  reflects  the  requirement 
in  §  504(9)(B)  that  a  recipient  report 
annually  to  the  Corporation,  on  a  form 
the  Corporation  provides,  the  non- 
priority  emergency  work  in  which  it  has 
engaged. 

Paragraph  (c)  contains  language  from 
'the  current  rule  instructing  the  recipient 
to  report  annually  to  the  Corporation  on 
its  priorities. 

List  of  Subjects  in  45  CFR  Part  1620 

Legal  services. 

For  reasons  set  forth  in  the  preamble, 
45  CFR  Part  1620  is  revised  to  read  as 
follow*: 

PART  1620— PRIORITIES  IN  USE  OF 
RESOURCES 

1620.1  Purpose. 

1620. 3  Definitions. 

1620.3  Establishing  prioriUes. 

1620.4  Establishing  a  procedure  for 
emergencies. 

1620.5  Annual  review. 

1620.6  Signed  written  agreement 

1620.7  Reporting. 

Authority:  Pub.  L  104-134, 110  Stat.  1321, 
42  U.S.C.  2996f(a)(2). 

§  1820.1    PurpoM. 

This  part  is  designed  to  provide 
guidance  to  recipients  for  setting 
priorities  and  to  enrure  that  a  recipient's 
governing  body  adopts  written  priorities 
for  the  types  of  cases  and  matters, 
including  emergencies,  to  which  the 
staff  will  Umit  its  commitment  of  time 
and  resotuces. 

§1620.2    Definitions. 

(a)  A  case  is  a  form  of  program  service 
in  which  an  attorney  or  paralegal  of  a 
recipient  provides  legal  services  to  one 
or  more  specific  cUents,  including, 
without  limitation,  providing 
representation  in  litigation, 
administrative  proceedings,  and 
negotiations,  and  such  actions  as  advice, 
providing  brief  services  and 
transactional  assistance,  and  assistance 
with  individual  Private  Attorney 
Involvement  (PAI)  cases. 

(b)  A  matter  is  an  action  which 
contributes  to  the  overall  delivery  of 
program  services  but  does  not  involve 
direct  legal  advice  to  or  legal 
representation  of  one  or  more  specific 
clients.  Examples  of  matters  include 
both  direct  services,  such  as  commimity 
education  presentations,  operating  pro 
se  chnics,  providing  information  about 
the  availability  of  legal  assistance,  and 
developing  written  materials  explaining 
legal  rights  and  responsibilities:  and 
indirect  services,  such  as  training, 
continuing  legal  education,  general 
supervision  of  program  services. 


preparing  and  disseminating  desk 
manuals,  PAI  recruitment,  intake  when 
no  case  is  undertaken,  and  tracking 
substantive  law  developments. 

$1620.3    Establishing  priorities. 

(a)  The  governing  body  of  a  recipient 
must  adopt  procedures  for  estabUshing 
priorities  for  the  use  of  all  of  its 
Corporation  and  non-Corporation 
resources  and  must  adopt  a  written 
statement  of  priorities,  pursuant  to  those 
procedures,  that  determines  the  cases 
and  matters  which  are  to  be  undertaken 
by  the  recipient. 

(b)  The  procedures  adopted  must 
include  an  effective  appraisal  of  the 
needs  of  eligible  clients  in  the 
geographic  area  served  by  the  recipient, 
and  their  relative  importance,  based  on 
information  received  from  potential  or 
current  eligible  clients  solicited  in  a 
manner  reasonably  calculated  to  obtain 
the  views  of  all  significant  segments  of 
the  client  population.  The  appraisal 
must  also  include  and  be  based  on 
information  from  the  recipient's 
employees,  governing  body  members, 
the  private  bar,  and  other  interested 
persons.  The  appraisal  should  address 
the  need  for  outreach,  training  of  the 
recipient's  employees,  and  support 
services. 

(c)  The  following  factors  should  be 
among  those  considered  by  the  recipient 
in  establishing  priorities: 

(1)  Suggested  priorities  promulgated 
by  the  Legal  Services  Corporation; 

(2)  The  appraisal  described  in 
paragraph  (b)  of  this  section; 

(3)  The  population  of  eligible  clients 
in  the  geographic  areas  served  by  the 
recipient,  including  all  significant 
segments  of  that  population  with  special 
legal  problems  or  special  difficulties  of 
access  to  legal  services; 

(4)  The  resources  of  the  recipient; 

(5)  The  availability  of  another  source 
of  free  or  low-cost  legal  assistance  in  a 
particular  category  of  cases  or  matters; 

(6)  The  availability  of  other  sources  of 
training,  support,  and  outreach  services; 

(7)  The  relative  importance  of 
particular  legal  problems  of  the 
individual  clients  of  the  recipient; 

(8)  The  susceptibility  of  particular 
problems  to  solution  through  legal 
processes; 

(9)  Whether  legal  efforts  by  the 
recipient  will  complement  other  efforts 
to  solve  particular  problems  in  the  area 
served; 

(10)  Whether  legal  efforts  will  result 
in  efficient  and  economic  delivery  of 
legal  services;  and 

(11)  Whether  there  is  a  need  to 
establish  different  priorities  in  different 
parts  of  the  recipient's  service  area. 


S  1620.4    Establishing  a  procedure  tor 


(a)  The  governing  body  of  a  recipient 
must  adopt  procedures  for  undertaking 
emergency  cases  or  matters  that  are  not 
within  the  recipient's  established 
priorities.  An  emei^ency  may  include  a 
case  or  matter  requiring  immediate  legal 
action,  circumstances  involving  the 
necessities  of  life,  a  significant  risk  to 
the  health  or  safety  of  the  cUent  or 
immediate  family  members,  or  issues 
that  arise  because  of  new  and 
imforeseen  circumstances,  such  as 
natural  disasters  or  unanticipated 
changes  in  the  law. 

(b)  Piusuant  to  procedures  adopted  by 
the  governing  body,  the  recipient  s 
Executive  Director  or  designee  shall 
determine  whether  a  particular  case  or 
matter  not  within  the  recipient's 
established  priorities  constitutes  an 
emergency  that  may  be  undertaken  by 
the  recipient.  The  following  factors  may 
be  among  those  considered  by  the 
Executive  Director  or  designee: 

(1)  The  time  period  in  which  action 
must  be  taken  to  protect  the  client's 
interest; 

(2)  The  severity  of  the  consequences 
to  the  client  if  no  action  is  taken; 

(3)  The  likelihood  of  success  if  urgent 
legal  action  is  taken; 

(4)  The  capacity  of  another  source  of 
free  or  low-cost  legal  assistance  to 
undertake  the  particular  case; 

(5)  The  effect  the  problem  presented 
by  the  emergency  case  or  matter  will 
have  on  the  client  community;  and 

(6)  The  consequences  of  diverting 
resources  from  existing  priority  cases  or 
matters. 

%  1620.5    Annual  review. 

(a)  Priorities  shall  be  set  periodically 
and  shall  be  reviewed  by  the  governing 
body  of  the  recipient  annually  or  more 
fi^uently  if  the  recipient  has  accepted 
a  significant  number  of  emergency 
cases. 

(b)  The  following  factors  should  be 
among  those  considered  in  determining 
whether  the  recipient's  priorities  should 
be  changed: 

(1)  The  extent  to  which  the  objectives 
of  the  recipient's  priorities  have  been 
accomplished; 

(2)  changes  in  the  resources  of  the 
recipient; 

(3)  Changes  in  the  size,  distribution, 
or  needs  of  the  eligible  client 
population;  and 

(4)  The  volume  of  emergency  cases  or 
matters  in  a  particular  legal  area  since 
priorities  were  last  reviewed. 

§  1620.6    Signed  written  agreement 

All  staff  who  handle  cases  or  matters, 
or  are  authorized  to  make  decisions 


■ 
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about  case  ac(»ptance,  must  sign  a 
simple  agreement  developed  by  the 
recipient  which  indicates  that  the 
signatory: 

(a)  Has  read  and  is  familiar  with  the 
priorities  of  the  recipient; 

(b)  Has  read  and  ii  familiar  with  the 
definition  of  an  emergency  situation  and 
the  procedures  for  dealing  with  an 
emergency  th$t  have  been  adopted  by 
the  recipient;  and 

(c)  Will  not  imdertake  any  case  or 
matter  for  the  recipient  that  is  not  a 
priority  or  an  emergency. 

I1S20.7    RapQftmg. 

(a)  The  recipient  shall  ref>ort  to  the 
recipient's  governing  body  on  a 
quarterly  basis  information  on  all 
emergency  ca^  or  matters  undertaken 
that  were  not  within  the  recipient's 
priorities,  and  shall  include  a  rationale 
for  undertaking  each  such  case  or 
matter. 

(b)  The  recipient  shall  report  annually 
to  the  Corporation,  on  a  form  provided 
by  the  Corporation,  information  on  all 
emergency  ca^  or  matters  imdertaken 
that  were  not  Within  the  recipient's 
priorities. 

(c)  The  recipient  shall  submit  to  the 
Corporation  and  make  available  to  the 
public  an  annual  report  summarizing 
the  review  of  priorities;  the  date  of  the 
most  recent  appraisal;  the  timetable  for 
the  future  appraisal  of  needs  and 
evaluation  of  priorities;  mechanisms 
which  will  be  utilized  to  ensure 
effective  client  participation  in  priority- 
setting:  and  a|)y  changes  in  priorities. 

Dated:  Augu^  20, 1996. 
Souiuw-B.  GI^MW, 

Senior  Counsel  for  Operations  and 

Regulations. 

(FR  Doc.  96-21667  Filed  8-28-96;  8:45  am] 
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45  CFR  Part  1626 

Rastridions  an  Legal  Aaaiatanca  to 
Aliana 

AQENCY:  Legal  Services  Corporation. 
ACnOM:  Interi^n  rule  with  request  for 
comments. 

»      ■  ■  - '  ■    - 

SUIMARY:  Thifc  interim  rule  completely 
revises  the  Legal  Services  Corporation's 
("LSC"  or  "Corporation")  regulation  on 
the  provision  of  legal  assistance  to 
aUens.  The  revisions  are  intended  to 
implement  a  ttew  restriction  contained 
in  the  Corporation's  FY  1996 
appropriationJB  act  prohibiting  LSC- 
funded  recipients  frora  providing  legal 
assistance  to  ineligible  aliens,  regardless 
of  the  source  of  funds  used  to  finance 
the  legal  assi^ance.  Although  this  rule 


is  effective  up<m  publication,  the 
Corporation  solicits  public  comment  on 
the  interim  rule  in  anticipation  of 
adoption  of  a  final  rule  at  a  later  date. 
DATES:  The  interim  rule  is  efiiactive  on 
August  29, 1996.  Comments  must  be 
submitted  on  or  before  October  28, 
1996. 

ADDRESSES:  Comments  should  be 
submitted  to  the  Office  of  the  General 
Counsel,  Legal  Services  Coiporatioa, 
750  First  Street.  NE..  11th  Floor, 
Washington.  DC  20002-4250. 
(•R  further  MFORMATION  CONTACT: 
Victor  M.  Fortimo,  General  Counsel,  at 
(202)  336-8910. 

SUPPLQkKNTARY  INFORMATION:  SectfSn 
504(a)(ll)  of  the  Legal  Services 
Corporation's  ("LSC"  or  "Corporation") 
appropriations  act  for  Fiscal  Year  1996. 
Pub.  L.  104-134. 110  Stat.  1321  (1996). 
prohibits  the  Corporation  from 
providing  funds  to  any  person  or  entity 
("recipient")  that  provides  legal 
assistance  to  ineligible  aliens.  The 
current  rule,  which  expressly  allows 
recipients  to  use  their  non-LSC  funds  to 
provide  legal  assistance  to  ineligible 
aUens,  is  inconsistent  with  §  504(a)(ll), 
which  effectively  restricts  a  recipient's 
non-LSC  funds  to  the  same  degree  it 
restricts  LSC  funds. 

On  May  19, 1996.  the  Operations  and 
Regulations  Committee  ("Committee") 
of  the  Corporation's  Board  of  Directors 
("Board")  requested  the  LSC  staff  to 
prepare  an  interim  rule  to  implement 
the  new  restriction.  The  Committee  held 
public  hearings  on  staff  proposals  on 
July  9  and  19,  and  the  Board  adopted 
this  interim  rule  on  July  20  for 
publication  in  the  Federal  Register.  The 
Committee  reconunended  and  the  Board 
agreed  to  publish  this  rule  as  an  interim 
rule.  An  interim  rule  is  necessary  in 
order  to  provide  prompt  and  critically 
necessary  guidance  to  LSC  recipients  on 
legislation  which  is  already  effective 
and  carries  strong  penalties  for 
noncompliance.  Because  of  the  great 
need  for  guidance  on  how  to  comply 
with  substantially  revised  legislative 
reqtiirements,  prior  notice  and  public 
comment  are  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest.  See  5  U.S.C.  553(b)(3)(B)  and 
5S3(d)(3).  Accordingly,  this  rule  is 
effective  upon  publication. 

However,  the  Corporation  solicits 
public  comment  on  the  interim  rule  for 
review  and  consideration  by  the 
Corporation.  After  receipt  of  written 
public  comment,  the  Committee  intends 
to  hold  public  hearings  to  discuss  the 
written  comments  and  to  hear  oral 
comments.  It  is  anticipated  that  a  final 
rule  will  be  issued  that  >vill  supersede 
this  interim  rule. 


This  rule  completely  revises  the  prior 
rule.  In  general,  the  revisions  implement 
section  504(a)(ll)  of  the  Corporation's 
FY  1996  appropriations  act,  which 
prohibits  LSC-nmded  recipients  from 
providing  legal  assistance  to  ineligible 
aliens. 

A  section-by-section  discussion  of 
this  interim  rule  is  provided  below. 

Section  1626.1    Purpose 

This  section  is  revised  to  ensure  that 
recipients  refrain  from  providing  legal 
assistance  to  ineligible  aliens.  In 
addition,  language  has  been  deleted 
from  the  prior  rule  that  limited  the 
requirements  of  the  rule  to  LSC  funds. 
It  continues  to  be  a  purpose  of  this  rule 
to  assist  recipients  in  determining  the 
eligibility  of  persons  seeking  legal 
assistance.  This  rule  deletes  reference  to 
the  confidentiality  of  cUent  records. 
Confidentiality  issues  will  be  dealt  with 
separately  when  the  Corporation  issues 
regulations  generally  dealing  with 
access  to  client  records. 

Section  1626.2    Definitions 

The  definitions  of  "eligible  alien"  and 
"ineligible  alien"  have  been  changed 
but  the  changes  do  not  alter  the 
substantive  meaning  of  the  terms.  They 
are  intended  to  simplify  the  definitions 
and  to  delete  references  to  outdated 
statutory  authority. 

Section  1626.3    Prohibition 

This  section  sets  out  the  rule's  general 
prohibition  against  the  provision  of 
legal  assistance  to  ineligible  aliens.  All 
references  that  limit  the  prohibition  to 
LSC  funds  have  been  deleted.  In 
addition,  since  the  prior  rule's  language 
was  confusing,  the  prohibition  has  been 
restated  more  directly  and  simply. 
Aside  from  expanding  the  prohibition  to 
non-LSC  funds,  there  is  no  substantive 
change  of  meaning  intended. 
Accordingly,  the  definition  of 
"prohibited  legal  assistance  'for'  an 
ineligible  alien"  has  been  deleted, 
because  it  simply  means  legal  assistance 
to  an  ineligible  alien  and  that  is  now 
clear  in  the  prohibition. 

The  definition  of  "prohibited  legal 
assistance  'on  behalf  of  an  ineligible 
alien"  has  not  been  deleted  or  revised. 
This  definition  clarifies  that  recipients 
may  not  become  involved  in  the 
provision  of  legal  services  that  would 
benefit  an  ineligible  alien  by  naming  as 
the  client  an  eligible  alien  whose 
distinct  legal  rights  or  interest  are  not 
affected  by  the  representation. 

Finally,  the  title  of  the  section  has 
been  shortened. 
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Section  1626.4    Alien  Status  and 
Eligibility 

This  section  sets  out  the  categories  of 
aliens  eligible  for  legal  services.  The 
paragraphs  have  been  redesignated,  and 
a  new  paragraph  (e)  has  been  added  to 
cross-reference  other  sections  of  the  rule 
which  designate  other  categories  or 
types  of  aliens  eligible  for  legal 
assistance. 

Section  1626.5     Verification  of 
Citizenship  and  Eligible  Alien  Status 

No  revisions  have  been  made  to  this 
section.  However,  if  necessary,  the 
Corporation  will  update  this  section  to 
reflect  the  ciurent  documents  used  by 
the  INS  to  verify  categories  of  aliens. 
The  Corporation  requests  comments  on 
whether  the  types  of  documents  listed 
in  this  section  need  revision  or  updating 
and  whether  there  are  other  documents 
that  should  be  included  in  the  rule. 

Section  1626.6    Change  in 
Circumstances 

The  prior  §  1626.6  has  been  deleted 
because  it  allowed  the  use  of  non-LSC 
funds  for  pending  cases  involving 
representation  of  ineligible  aliens. 
Recipients  may  no  longer  use  non-LSC 
funds  for  ineligible  aliens,  and  the 
underlying  statutory  prohibition 
provides  no  basis  for  a  waiver  of  the 
prohibition.  The  new  §  1626.6  is  a 
revised  version  of  the  prior  §  1626.7. 
This  new  section  reflects  the  new 
statutory  restriction  that  recipients  may 
not  provide  legal  assistance  to  ineligible 
aliens  with  non-LSC  funds.  It  provides 
that,  if  a  recipient  learns  that  an  eligible 
alien  client  becomes  ineligible  through 
a  change  in  circumstances,  the  recipient 
must  discontinue  representation  of  the 
client  consistent  with  the  attorney's 
professional  responsibilities. 

Section  1 626. 7    Special  Eligibility 
Questions 

This  section  was  §  1626.10  in  the 
prior  rule.  Only  technical  changes  have 
been  made  to  this  section. 

Section  1626.8  H-2    Agricultural 
Workers 

This  section  was  numbered  §  1626.11 
in  the  prior  rule.  Only  technical  changes 
have  been  made  to  this  section. 

Section  1626.9    Replenishment 
Agricultural  Workers 

This  section  was  numbered  §  1626.12 
in  the  prior  rule.  It  is  redesignated  as 
§  1626.9. 

Section  1 626. 1 0    Recipient  Policies, 
Procedures  and  Recordkeeping 

This  new  section  requires  that 
recipient  governing  bodies  establish 


written  policies  and  procedures  that 
will  guide  recipient  staff  to  ensure 
compliance  with  this  rule.  It  also 
requires  the  recipient  to  maintain 
records  sufficient  to  document 
compliance  with  this  part. 

List  of  Subjects  in  45  CFR  Part  1626 

Aliens,  Grant  programs — law.  Legal 
services.  Migrant  labor.  Reporting  and 
record  keeping  requirements. 

For  reasons  set  forth  in  the  preamble, 
45  CFR  part  1626  is  revised  to  read  as 
follows: 

PART  1626— RESTRICTIONS  ON 
LEQAL  ASSISTANCE  TO  ALIENS 

Sec. 

1626.1  Purpose. 

1626.2  DeRnitions. 

1626.3  Prohibition. 

1626.4  Alien  status  and  eligibility. 

1626.5  Veriflcation  of  citizenship  and 
eligible  alien  status. 

1626.6  Change  in  circumstances. 

1626.7  S[>ecial  eligibility  questions. 

1626.8  H-2  agricultural  workers. 

1626.9  Replenishment  agricultural  workers. 

1626.10  Recipient  policies,  procedures  and 
recordkeeping. 

Authority:  Pub.  L  104-134, 110  Stat.  1321. 

S  1626.1    Purpose. 

This  part  prohibits  recipients  from 
providing  legal  assistance  for  or  on 
behalf  of  ineligible  aliens.  It  is  also 
designed  to  assist  recipients  in 
determining  the  eligibility  and 
immigration  status  of  persons  who  seek 
legal  assistance  and  to  provide 
guidelines  for  referral  of  ineligible 
persons. 

§1626.2    Definitions. 

(a)  Eligible  alien  means  a  person  who 
is  not  a  U.S.  citizen  but  who  meets  the 
requirements  of  §  1626.4. 

(b)  Ineligible  alien  means  a  person 
who  is  not  a  U.S.  citizen  and  who  does 
not  meet  the  requirements  of  §  1626.4. 

(c)  Rejected  refers  to  an  application 
for  adjustment  of  status  that  has  been 
denied  by  the  Immigration  and 
Naturalization  Service  (INS)  and  is  not 
subject  to  further  administrative  appeal. 

(a)  To  provide  legal  assistance  on 
behalf  of  an  ineligible  alien  is  to  render 
legal  assistance  to  an  eligible  cUent 
which  benefits  an  ineligible  alien  and 
does  not  affect  a  specific  legal  right  or 
interest  of  the  eligible  client. 

§1626.3    Prohibition. 

Recipients  may  not  provide  legal 
services  for  or  on  behalf  of  an  ineligible 
alien  beyond  normal  intake  and  referral 
services. 

§1626.4    Alien  status  and  eligibility. 

Subject  to  all  other  eligibility 
requirements  and  restrictions  of  the  LSC 


Act  and  regulations  and  other 
applicable  law,  a  recipient  may  provide 
legal  assistance  to  an  alien  who  is 
present  in  the  United  States  and  who  is 
within  one  of  the  following  eateries: 

(a)  An  alien  lawfully  admitted  for 
permanent  residence  as  an  immigrant  as 
defined  by  section  1101(a)(20)  of  the 
Immigration  and  Nationality  Act  (INA) 
(8  U.S.C.  1101(a)(20)); 

(b)  An  alien  who  is  either  married  to 
a  United  States  citizen  or  is  a  p>arent  or 
an  unmarried  child  under  the  age  of  21 
of  such  a  citizen  and  who  has  filed  an 
application  for  adjustment  of  status  to 
permanent  resident  under  the 
Immigration  and  Nationality  Act,  and 
such  application  has  not  been  rejected; 

(c)  An  alien  who  is  lawfully  present 
in  the  United  States  pursuant  to  an 
admission  under  section  207  of  the 
Immigration  and  Nationality  Act  (8 
U.S.C.  1157  relating  to  refugee 
admissions)  or  who  has  been  granted 
asylum  by  the  Attorney  General  under 
section  208  of  the  Immigration  and 
Nationality  Act  (8  U.S.C.  1158),  or  who 
is  lawfully  present  in  the  United  States 
as  a  result  of  being  granted  conditional 
entry  pursuant  to  section  203(a)(7)  of 
the  Inimigration  and  Nationality  Act  (8 
U.S.C.  1153(a)(7))  before  April  1, 1980, 
because  of  persecution  or  fear  of 
persecution  on  account  of  race,  religion, 
or  political  opinion  or  because  of  being 
uprooted  by  catastrophic  natiu^l 
calamity; 

(d)  An  alien  who  is  lawfully  present 
in  the  United  States  as  a  result  of  the 
Attorney  General's  withholding  of 
deportation  pursuant  to  section  243(h) 
of  the  Immigration  and  Nationality  Act 
(8  U.S.C.  1253(h));  or 

(e)  An  alien  who  meets  the 
requirements  of  §  1626.7, 1626.8  or 
1626.9. 

§1626.5    Verification  of  citizenship  and 
eligit>ie  alien  status. 

(a)  A  citizen  seeking  representatitm 
shall  attest  in  writing  in  a  form 
approved  by  the  Corporation  to  the  fact 
of  his  or  her  United  States  citizenship. 
Verification  of  citizenship  shall  not  be 
required  unless  a  recipient  has  reason  to 
doubt  that  a  person  is  a  United  States 
citizen. 

(1)  If  verification  is  required,  a 
recipient  shall  accept  the  original  or  a 
certified  copy  of  any  of  the  following 
documents  as  evidence  of  citizenship: 

(i)  United  States  passport; 

(ii)  Birth  certificate; 

(iii)  Naturalization  certificate; 

(iv)  United  States  Citizenship 
Identification  Card  (INS  Form  1-197); 
and 

(v)  Baptismal  certificate  showing 
place  of  birth  within  the  United  States 
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and  date  of  biptism  witiiin  two  months 
after  birth. 

(2)  If  a  person  is  unable  to  produce 
any  of  the  dotiunents  in  paragraph  (a)(1) 
of  this  section,  he  or  she  may  submit  a 
notarized  statement  signed  by  a  third 
party,  who  sHall  not  be  an  employee  of 
the  recipient  and  who  can  produce 
proof  of  that  party's  own  United  States 
citizenship,  that  the  person  seeking 
legal  assistance  is  a  United  States 
citizen. 

(b)  An  alien  seeking  representation 
shall  submit  appropriate  documents  to 
verify  eligibility.  A  recipient  shall 
accept  origin4ls  of  any  of  the  following 
documents  aa  proof  of  eligibility: 

(1)  An  alien  m  the  category  specified 
in  §  1626.4(a)  shall  present  an  Alien 
Registration  Haceipt  Card  (INS  Forms  1- 
151,  or  l-55l|,  a  Temporary  Evidence  of 
Lawful  Admi$sion  for  Permanent 
Residence  fomi  (INS  Form  1-181B),  or 

a  valid  passport  and  immigration  visa. 

(2)  An  aliei^  in  the  category  specified 
in  §  1626.4(b)i  shall  present  the 
following  documents: 

(i)  The  fee  receipt  issued  to  the  alien 
by  the  Immigration  and  Naturalization 
Service  (INS)  |at  the  time  that  the 
Application  f^r  Status  as  Permanent 
Resident  (INS  Form  1-485)  was  filed;  a 
copy  of  the  Application  for  Status  as 
Permanent  Resident  accompanied  by  a 
notarized  statement  signed  by  the  alien 
that  such  form  was  filed  with  INS;  a 
copy  of  the  Application  for  Immigrant 
Visa  &  Alien  Registration  (Department 
of  State  Form  FS-510)  accompanied  by 
a  notarized  statement  signed  by  the 
alien  that  such  form  was  filed  with  a 
consulate  office;  or  a  copy  of  the 
Application  f^r  Suspension  of 
Deportation  (|MS  Form  1-256A) 
accompanied  by  a  notarized  statement 
signed  by  the  alien  that  such  form  was 
filed  with  IN3;  and 

(ii)  A  copy  ^f  the  alien's  marriage 
certificate  accompanied  by  proof  of  the 
spouse's  U.S.  citizenship;  a  copy  of  the 
United  States  birth  certificate,  baptismal 
certificate,  adoption  decree  or  other 
documents  d^onstrating  that  the  alien 
is  the  parent  df  a  United  States  citizen 
under  the  age  of  21;  a  copy  of  the  alien's 
birth  certificate,  baptismal  certificate, 
adoption  decide,  or  other  documents 
demonstrating  that  the  alien  is  a  child 
under  the  age  of  21,  accompanied  by 
proof  that  the  alien's  parent  is  a  United 
States  citizen  a  or  in  lieu  of  the  above,  a 
copy  of  the  Petition  to  Classify  Status  of 
Alien  Relativa  for  Issuance  of  Immigrant 
Visa  (INS  Form  1-130)  containing 
information  that  demonstrates  that  the 
alien  is  relaie«  to  such  a  United  States 
citizen  spouse,  parent,  or  child, 
accompanied  by  a  notarized  statement 
that  such  fomt  was  filed  with  INS. 


(3)  An  alien  in  the  category  specified 
in  §  1626.4(c)  shall  present  an  Arrival- 
Departure  Record  (INS  Form  1-54) 
marked  "section  207"  or  "Refugee"  (if 
claiming  refugee  status),  "section  208" 
or  "Asylum"  (if  claiming  asylum  status), 
or  "section  203(a)(7)"  or  "conditional 
entry"  (if  claiming  conditional  entrant 
status). 

(4)  An  alien  in  the  category  specified 
in  §  1626.4(d)  shall  present  an  Arrival- 
Departure  Record  (INS  Form  1-94) 
marked  "section  243(h),"  or  a  court 
order  or  letter  signed  by  an  immigration 
judge  stating  that  the  Attorney  General 
is  withholding  deportation  of  the  alien. 

(5)  A  recipient  may  also  accept  any 
other  authoritative  document  issued  by 
INS  that  provides  evidence  of  alien 
status  for  the  categories  of  aliens  Usted 
in  paragraph  (b)  of  this  section. 

(c)  A  Temporary  Resident  Card  (INS 
Form  1-688)  shall  be  considered 
evidence  of  eligible  alien  status  in  the 
case  of  a  Special  Agricultural  Worker. 
See  §  1626.7(b).  This  form  shall  not  be 
considered  evidence  of  eligible  alien 
status  in  the  case  of  an  alien  who  has 
obtained  an  adjustment  in  status  under 
the  General  Anonesty  provisions  of 
Immigration  Reform  and  Control  Act 
(IRCA),  8  U.S.C.  1255a.  unless  the  alien 
can  qualify  independently  under 
another  exception  to  the  general 
restriction  as  stated  in  §  1624.4(a),  (b), 
(c)  or  (d). 

(d)  A  recipient  shall  upon  request 
furnish  each  person  seeking  legal 
assistance  with  a  list  of  the  docxunents 
described  in  this  section.  Persons 
applying  for  legal  assistance  are 
responsible  for  producing  the 
appropriate  docmnents  to  verify 
eligibility. 

(e)  In  an  emergency,  legal  services 
may  be  provided  prior  to  compliance 
with  all  the  requirements  of  §  1626.5(a) 
through  (d).if: 

(1)  It  is  not  feasible  for  a  citizen  or  an 
alien  to  come  to  the  recipient's  office  or 
otherwise  physically  transmit 
documentation  to  the  recipient  before 
commencement  of  representation,  such 
required  information  as  can  be  obtained 
orally  shall  be  recorded  by  the  recipient 
and  written  doctunentation  shall  be 
submitted  as  soon  as  possible; 

(2)  An  alien  is  physically  present,  but 
caimot  produce  required 
documentation,  he  or  she  shall  make  a 
written  statement  identifying  the 
category  listed  in  §  1626.4  under  which 
he  or  she  claims  eligibility  and  the 
documents  that  will  be  produced  to 
verify  that  status;  this  documentation 
shall  be  submitted  as  soon  as  possible; 

(3)  The  recipient  adheres  strictly  to 
the  same  criteria  for  emergency 
assistance  used  in  their  general 


determination  of  priorities  and  uses  the 
procedures  of  §  1626.5(e)  only  in  cases 
meeting  these  criteria;  and 

(4)  The  recipient  informs  clients 
accepted  under  these  procedures  that 
only  limited  emergency  legal  assistance 
may  be  provided  them  without 
satisfactory  documentation  and  that 
failure  or  inability  to  produce 
satisfactory  documentation  will  compel 
the  recipient  to  discontinue 
representation  consistent  with  the 
recipient's  professional  responsibilities 
as  soon  as  the  emergency  no  longer 
exists. 

(f)  No  written  verification  is  required 
when  the  only  service  provided  for  an 
eUgible  alien  or  citizen  is  brief  advice 
and  consultation  by  telephone.  The  term 
"brief  advice"  is  limited  to  advice 
provided  by  telephone  and  does  not 
include  a  continuous  representation  of  a 
client. 

§  1626.6    Change  In  circumstances. 

If,  to  the  knowledge  of  the  recipient, 
a  client  who  was  an  eligible  alien 
becomes  ineligible  through  a  change  in 
circimistances,  a  recipient  must 
discontinue  representation  of  the  client 
consistent  with  the  applicable  rules  of 
professional  responsibility. 

S  1626.7    Special  eligibHity  questions. 

(a)  The  alien  restriction  in  §  1626.3  is 
not  applicable  to  the  following: 

(1)  Citizens  of  the  following  Pacific 
Island  entities: 

(i)  Commonwealth  of  the  Northern 
Marinas; 
(ii)  Republic  of  Palau; 
(iii)  Federated  States  of  Micronesia;  • 
(iv)  Republic  of  the  Marshall  Islands; 

(2)  All  Canadian-bom  American 
Indians  at  least  50%  Indian  by  blood; 

(3)  Members  of  the  Texas  Band  of 
Kickapoo. 

(b)  An  alien  who  qualified  as  a  special 
agricultural  worker  and  whose  status  is 
adjusted  to  that  of  temporary  resident 
alien  under  the  provisions  of  IRCA  is 
considered  a  permanent  resident  alien 
for  all  purposes  except  immigration 
under  the  provisions  of  section  302  of 
Pub.  L.  99-603, 100  Stat.  3422,  8  U.S.C. 
1160(g).  Since  the  status  of  these  aliens 
is  that  of  permanent  resident  alien 
under  section  1101(a)(20)  of  Title  8, 
these  workers  may  be  provided  legal 
assistance.  These  workers  are  ineligible 
for  legal  assistance  in  order  to  obtain  the 
adjustment  of  status  of  temporary 
resident  under  IRCA,  but  are  eligible  for 
legal  assistance  after  the  application  for 
adjustment  of  status  to  that  of  temporary 
resident  has  been  filed,  as  long  as  such 
application  has  not  been  rejected  and 
the  applicant  is  eligible  for  services 
imder§  1626.4(b). 
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§1826.8    H-2  Agricultural  wortwrs. 

(a)  Noninunigrant  agricultural 
workers  admitted  under  the  provisions 
of  8  U.S.C.  1101(a)(15)(h)(ii).  conunonly 
called  H-2  workers,  are  considered  to  be 
aliens  described  in  8  U.S.C.  1101(a)(20) 
and  thus,  if  otherwise  eligible,  may  be 
provided  legal  assistance  regarding  the 
matters  specified  in  section  305  of  the 
Immigration  Reform  and  Control  Act  of 
1986,  Pub.  L.  99-603,  Stat.  3434,  8 
U.S.C.  1101  note. 

(b)  The  following  matters  which  arise 
under  the  provisions  of  the  worker's 
specific  employment  contract  may  be 
the  subject  of  legal  assistance  by  an 
LSC-fimded  program: 

(1)  Wages; 

(2)  Housing; 

(3)  Transportation;  and 

(4)  Other  employment  rights  as 
.  provided  in  the  worker's  specific 

contract  under  which  the  nonimmigrant 
worker  was  admitted. 

§  1 626.9    Replenishment  agficultural 
wortwrs. 

Aliens  who  acquire  the  status  of 
aliens  lawfully  admitted  for  temporary 
residence  as  replenishment  agricultural 
workers  under  section  210A(c)  of  the 
Immigration  and  Nationality  Act,  such 
status  not  having  changed,  are 
considered  to  be  aliens  described  in  8 
U.S.C.  1101(a)(20)  and  thus  may  receive 
legal  assistance,  if  otherwise  eUgible. 

S  1826.10    Recipient  policies,  procedures 
and  recordkeeping. 

Each  recipient  shall  adopt  written 
poUcies  and  procedures  to  guide  its  staff 
in  complying  with  this  part  and  shall 
maintain  records  sufficient  to  dociunent 
the  recipient's  compliance  with  this 
part. 

Dated:  August  20, 1996. 
Suzanne  B.  Glasow, 

Senior  Counsel  for  Operations  S-  Regulations. 
(FR  Doc.  96-21668  Filed  8-28-96;  8:45  am) 
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45  CFR  Part  1627 
Subgrants  and  Dues 

AQENCY:  Legal  Services  Corporation. 
ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  This  interim  rule  amends  the 
fees  and  dues  provisions  of  the  Legal 
Services  Corporation's  ("Corporation" 
or  "LSC")  regulation  concerning 
subgrants,  fees  and  dues.  The  revisions 
are  intended  to  implement  a  restriction 
contained  in  the  Corporation's  FY  1996 
appropriations  act  which  prohibits  the 
use  of  LSC  fimds  to  pay  membership 


dues  to  any  private  or  nonprofit 
organization.  Although  this  rule  is 
effective  upon  publication,  the 
Corporation  also  solicits  pubUc 
comment  in  anticipation  of  adoption  of 
a  final  rule  at  a  later  time.  The 
provisions  of  the  rule  regarding 
subgrants  have  not  been  revised. 
DATES:  This  interim  rule  is  effective 
August  29, 1996.  Comments  must  be 
submitted  on  or  before  October  28, 
1996. 

ADDRESSES:  Comments  should  be 
submitted  to  the  Office  of  the  General 
Counsel,  Legal  Services  Corporation, 
750  First  Street  NE.,  11th  Floor, 
Washington,  DC  20002-4250. 
FOR  FURTHER  INFORMATION  CONTACT: 
Victor  M.  Fortimo.t^neral  Counsel, 
(202)  336-8910. 

SUPPt.£MENTARY  INFORMATION:  On  May 
19, 1996,  the  Operations  and 
Regulations  Committee  ("Committee") 
of  the  LSC  Board  of  Directors  ("Board") 
requested  the  LSC  staff  to  prepare  an 
interim  rule  to  implement  §  505,  a 
restriction  in  the  Corporation's  FY1996 
appropriations  act,  Pub.  L.  104-134, 110 
Stat.  1321  (1996),  which  prohibits  use  of 
LSC  funds  to  pay  dues  to  any  private  or 
nonprofit  organization.  The  Committee 
held  public  hearings  on  July  9  and  19, 
and  the  Board  adopted  this  interim  rule 
on  July  20  for  publication  in  the  Federal 
Register.  The  Committee  recommended 
and  the  Board  agreed  to  pubUsh  this 
rule  as  an  interim  rule.  An  interim  rule 
is  necessary  in  order  to  provide  prompt 
and  critically  necessary  guidance  to  LSC 
recipients  on  legislation  which  is 
already  effective  and  carries  strong 
penalties  for  noncompliance.  Because  of 
the  great  need  for  guidance  on  how  to 
comply  with  substantially  revised 
legislative  requirements,  prior  notice 
and  public  comment  are  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest.  See  5  U.S.C.  553(b)(3)(B)  and 
553(d)(3).  Accordingly,  this  rule  is 
effective  upon  publication. 

However,  the  Corporation  also  solicits 
public  comment  on  the  interim  rule  for 
review  and  consideration  by  the 
Committee.  After  receipt  of  pubUc 
comment,  the  Committee  intends  to 
hold  public  hearings  to  discuss  the 
written  comments  and  to  hear  oral 
comments.  It  is  anticipated  that  a  final 
rule  will  be  issued  that  will  supersede 
this  interim  rule. 

This  interim  rule  revises  only 
provisions  relating  to  "fees  and  dues": 
§§  1627.2,  1627.4, 1627.7,  and  1627.8.  In 
§  1627.2,  the  definition  of  "fees  and 
dues"  has  been  replaced  by  a  definition 
of  "dues."  Section  1627.4  has  been 
completely  revised.  Section  1627.7  has 
been  deleted,  because  it  dupUcates  45 


CFR  §  1612.9.  Section  1627.8  of  the 
prior  rule  has  been  renumbered  & 
§  1627.7,  and  a  new  §  1627.8  is  added 
regarding  policies,  procedures  and 
recordkeeping.  Also,  the  title  of  this  rule 
has  been  revised  to  "Subgrants  and 
dues." 

Generally,  the  revisions  prohibit  any 
use  of  LSC  funds  to  pay  membership 
dues  to  any  private  or  nonprofit 
organization.  The  prior  provisions 
allowed  recipients  to  pay  such  dues, 
subject  to  certain  limitations  as  to  type 
of  organization  and  amount  of  dues. 
Payment  of  dues  with  non-LSC  funds 
continues  to  be  permitted. 

Finally,  §§  1627.1, 1627.3, 1627.5  and 
1627.6  are  not  revised  or  reprinted  here, 
because  they  deal  exclusively  with 
subgrants. 

A  section-by-section  discussion  of 
this  interim  rule  is  provided  below. 

Section  1627.2    Definitions 

The  definition  of  "Fees  and  dues"  in 
§  1627.2(c)  is  revised  and  retitled 
"Dues."  Only  "dues"  is  defined.  "Fees" 
is  not  separately  defined,  because  the 
statutory  provision  in  §  505  of  the 
Corporation's  appropriations  act  refers 
only  to  "dues"  and  there  is  no  statutory 
restriction  on  "fees."  Moreover,  even 
though  the  prior  rule  defined  "fees  and 
dues"  together,  the  definition  only 
related  to  "dues."  Consequently, 
although  the  definition  in  the  revised 
rule  is  basically  the  same  as  in  the  prior 
rule,  it  omits  the  term  "fees." 

Dues  are  defined  as  payments  for 
membership  or  to  acquire  voting  or 
participatory  rights  in  an  organization. 
This  definition  does  not  include 
payments  for  training  sessions,  goods, 
research  materials  and  other  sudi 
services.  LSC  funds  may  be  expended 
for  such  services,  provided  the 
expenditures  are  made  in  accordance 
with  applicable  regulations,  including 
45  CFR  part  1630. 

Section  1627.4    Dues 

This  section  is  entirely  revised  to 
prohibit  any  use  of  LSC  funds  for 
payment  of  dues  to  private  or  nonprofit 
organizations.  This  prohibition  includes 
payment  of  dues  for  employees  and 
volunteer  attorneys  to  voluntary  bar 
associations  that  are  private  or  nonprofit 
organizations. 

The  prohibition  does  not  extend  to 
the  payment  of  dues  to  governmental 
bodies.  Thus,  payment  of  dues  to  a  State 
Supreme  Coiul  or  to  a  bar  association 
acting  as  an  administrative  arm  of  the 
court  or  in  some  other  governmental 
capacity  in  collecting  dues  that  are  a 
requirement  for  an  attorney  to  practice 
in  that  State  is  deemed  to  be  payment 
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of  dues  to  a  governmental  body,  and  is 
not  prohibited!  by  this  part. 

Finally,  this i section  expressly  states 
that  these  newi  limitations  on  payment 
of  dues  apply  <>nly  to  the  use  of  LSC 
funds. 

Several  proviisions  in  the  prioir  rule 
have  been  delated  because  they  are 
inconsistent  with  the  new  statutory 
prohibition.  T^us,  all  references  to  the 
circumstances  under  which  recipients 
could  use  LSC  {funds  to  f>ay  for  dues, 
and  all  references  to  procedures 
required  of  recipients  before  they  could 
expend  funds  (or  certain  payments  of 
dues,  are  no  lohger  applicable,  because 
the  new  legislation  prohibits  the  use  of 
any  LSC  funds  to  pay  dues.  Thus,  the 
provisions  are  no  longer  relevant. 

Section  1627  J    Tax  Sheltered 
Annuities,  Ret^ment  Accounts  and 
Pensions 

Section  162^.8  of  the  prior  rule  is  now 
reniunbered  as|  §  1627.7. 

Section  1627.8\    Recipient  Policies, 
Procedures  anil  Recordkeeping 

This  new  seotion  requires  recipients 
to  establish  policies  and  procedines  and 
to  maintain  records  to  document 
compliance  wi^  the  requirements  of 
this  part. 

List  of  sabiectal  in  45  CFR  part  1627 

Grant  programs — law.  Legal  services. 

For  reasons  9et  forth  in  the  preamble, 

45  CFR  part  16^7  is  amended  as  follows: 

PART  1627— aUBGRANTS  AND  DUES 

1.  The  heading  of  part  1627  is  revised 
to  read  as  set  forth  above. 

2.  The  authority  citation  for  part  1627 
is  revised  to  re#d  as  follows: 


5.  Section  1627.7  is  revised  to  read  as 
follows: 

§  1627.7    Tax  sheltered  annuities, 
raUrament  accounts  and  pensions. 

No  provision  contained  in  this  part 
shall  be  construed  to  affect  any  payment 
by  a  recipient  on  behalf  of  its  employees 
for  the  purpose  of  contributing  to  or 
funding  a  tax  sheltered  annuity, 
retirement  account,  or  pension  fund. 

6.  Section  1627.8  is  revised  to  read  as 
follows: 

f  1627.8    Redptont  poMcles,  procaduras 
and  racordkaaplng. 

Each  recipient  shall  adopt  written 
policies  and  procedures  to  guide  its  staff 
in  complying  with  this  part  and  shall 
maintain  records  sufficient  to  dociunent 
the  recipient's  compliance  with  this 
part. 

Dated:  August  20. 1996. 
Suzanne  B.  Glasow, 

Senior  Counsel  for  Operations  &  Regulations. 
[FR  Doc.  96-21665  Filed  8-28-96;  8:45  ami 
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Authority:  Pu^ 
42  U.S.C.  28 

3.  Section  1£ 
as  follows: 

§1627.2    Defir 


L  104-134. 110  Stat.  1321 
i)(l),  2996f[a),  and  2996g(e). 

;7.2(c)  is  revised  to  read 


lefinlllons. 

(c)  Dues  as  used  in  this  part  means 
payments  to  ai^  organization  on  behalf 
of  a  program  oi  individual  to  be  a 
member  thereof,  or  to  acquire  voting  or 
participatory  rights  therein. 

4.  Section  16^7.4  is  revised  to  read  al 
follows: 

§1627.4    Dues.  I 

(a)  Corporation  funds  may  not  be  used 
to  pay  dues  to  any  private  or  nonprofit 
organization,  whether  on  behalf  of  a 
recipient  or  aniindividual. 

(b)  Paragrapli  (a)  of  this  section  does 
not  apply  to  the  payment  of  dues 
mandated  as  a  requirement  of  practice 
by  a  govemmeptal  organization  or  to  the 
payment  of  du*8  firom  non-LSC  funds. 


45  CFR  Part  1637 

Representation  of  Prisoners 

AQBICY:  Legal  Services  Corporation. 
action:  Interim  rule  with  request  for 
comments. 

SUMMARY:  This  interim  rule  implements 
a  restriction  in  the  Legal  Services 
Corporation's  ("LSC"  or  "Corporation") 
FY  1996  appropriations  act  which 
prohibits  recipients  from  participating 
in  any  litigation  on  behalf  of  prisoners. 
Although  this  interim  rule  is  effective 
upon  publication,  the  Corporation  also 
solicits  public  comment  on  the  interim 
rule  in  anticipation  of  adoption  of  a 
final  rule  at  a  later  time. 
DATES:  This  interim  rule  is  effective  on 
August  29, 1996.  Comments  must  be 
submitted  on  or  before  October  28, 
1996. 

ADDRESSES:  Comments  should  be 
submitted  to  the  Office  of  the  General 
Counsel,  Legal  Services  Corporation, 
750  First  St,  NE.,  11th  Floor, 
Washington,  DC  20002-4250. 
FOR  FURTHER  INFORMATK3N  CONTACT: 
Victor  M.  Fortuno,  General  Counsel, 
(202)  336-8910. 

SUPPLBMENTARY  INFORMATION:  On  May 
19,  1996,  the  Operations  and 
Regulations  Committee  ("Committee") 
of  the  I.SC  Board  of  Directors  ("Board") 
requested  the  L,SC  staff  to  prepare  an 
interim  rule  to  implement  §  504(a)(15), 
a  restriction  in  the  Corporation's  FY 
1996  appropriations  act.  Public  Law 
104-134, 110  Stat.  1321  (1996),  which 


prohibits  participation  of  LSC  recipients 
in  any  litigation  on  behalf  of  a  person 
incarcerated  in  a  Federal,  State  or  local 
prison.  The  Committee  held  hearings  on 
staff  proposals  on  July  9  and  19  and  the 
Board  adopted  this  interim  rule  on  July 
20  for  pubUcation  in  the  Federal 
Register.  The  Committee  recommended 
and  the  Board  agreed  to  publish  this 
rule  as  an  interim  rule.  An  interim  rule 
is  necessary  in  order  to  provide  prompt 
and  critically  necessary  guidance  to  LSC 
recipients  on  legislation  which  is 
already  effective  and  which  carries 
strong  penalties  for  noncompliance. 
Because  of  the  great  need  for  guidance 
on  how  to  comply  with  substantially 
revised  legislative  requirements,  prior 
notice  and  public  comment  are 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest.  See  5 
U.S.C.  553(b)(3)(B)  and  553(d)(3). 
Accordingly,  this  rule  is  effiactive  upon 
publication. 

However,  the  Corporation  also  solicits 
public  comment  on  the  interim  rule  for 
review  and  consideration  by  the 
Committee.  After  receipt  of  public 
comment,  the  Committee  intends  to 
hold  public  hearings  to  discuss  the 
written  comments  and  to  hear  oral 
comments.  It  is  anticipated  that  a  final 
rule  will  be  issued  which  will  supersede 
this  interim  rule. 

Generally,  this  rule  prohibits  any 
recipient  involvement  in  litigation  on 
behalf  of  persons  who  are  incarcerated  ' 
in  a  Federal,  State  or  local  prison. 

A  section-by-section  discussion  of 
this  interim  rule  is  provided  below. 

Section  1637.1    Purpose 

This  rule  is  intended  to  ensure  that 
LSC  recipients  do  not  litigate  on  behalf 
of  any  person  who  is  incarcerated  in  a 
Federal,  State  or  local  prison. 

Section  1637.2    Definitions 

The  statutory  restriction  prohibits 
LSC  recipients  from  participating  in  any 
litigation  on  behalf  of  a  person  who  is 
incarcerated  in  a  Federal,  State  or  local 
prison.  To  provide  guidance  regarding 
the  reach  of  this  restriction,  the 
definition  section  defines  the  terms 
"incarcerated"  and  "Federal,  State  or 
local  prison." 

"Incarcerated"  is  defined  as  the 
involuntary  physical  resfraint  in  a 
facility  dedicated  to  such  restraint  of  a 
person  who  has  been  arrested  for  or 
convicted  of  a  crime.  The  term  "Federal, 
State  or  local  prison"  refers  to  any 
facibty  maintained  by  a  governmental 
authority  for  purposes  of  housing 
persons  who  are  incarcerated. 

The  definition  includes  pre-trial 
detainees  even  though  they  are  persons 
who  have  not  been  convicted  of  a  crime. 
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Conversely,  it  does  not  apply  to  parolees 
and  probationers,  even  though  they  are 
persons  who  have  been  convicted  of  a 
crime  and  who  are  still  under  the 
jurisdiction  of  the  corrections 
department,  because  they  are  no  longer 
physically  held  in  custody  in  a  prison. 
The  definitions  would  include  persons 
who  are  held  involuntarily  in  a  mental 
health  fadUty  if  they  were  committed  as 
a  result  of  their  arrest  for  a  crime.  On 
the  other  hand,  a  person  held  in  a 
mental  health  facility  because  of  a  civil 
commitment  would  not  be  incarcerated 
and  could  be  represented.  The  term 
would  also  not  include  juvenile 
offenders  who  have  not  been  charged  as 
adults  because  charges  against  juveniles 
are  generally  considered  to  be  civil  in 
natiUB. 

Intermittent  imprisonment  poses 
close  questions,  which  would  be 
resolved  on  a  case-by-case  basis, 
determined  by  whether  the  person  is 
predominantly  incarcerated  or  free.  For 
example,  persons  on  furlough  or  on 
daytime  work  release  should  be 
considered  to  be  incarcerated;  however, 
persons  serving  a  term  of  successive 
weekends  in  prison  would  be 
considered  not  to  be  incarcerated. 

"Federal,  State  or  local  prison"  is 
defined  as  a  facility  that  is  maintained 
under  governmental  authority  for 
purposes  of  housing  persons  who  are 
incarcerated.  It  includes  private 
facilities  under  contract  with  State 
corrections  departments  to  house 
convicted  criminals.  It  also  includes 
local  jails. 

Section  1637.3    Prohibition 

This  section  states  the  prohibition  on 
participation  in  litigation  or 
administrative  proceedings  challenging 
the  conditions  of  incarceration  on  behalf 
of  a  person  who  is  incarcerated  in  a 
Federal,  State  or  local  prison. 

Section  1637.4    Change  in 
Circumstances 

This  section  addresses  the  situation 
where  there  is  a  change  of 
circumstances  after  litigation  is 
undertaken  on  behalf  of  an  eligible 
client  and  the  individual  becomes 
incarcerated.  Such  a  change  poses  a 
practical  problem  on  which  the 
regulation  seeks  to  provide  guidance. 
When  a  program  learns  that  its  cUent 
has  become  incarcerated  in  a  prison,  it 
must  use  its  best  efforts  to  discontinue 
representation  of  the  individual. 
Incarceration,  however,  may  be  of  short 
duration  and,  in  some  circiunstances,  by 
the  time  the  recipient  has  succeeded  in 
withdrawing  from  the  matter  consistent 
with  its  ethical  duty  to  the  client,  the 
incarceration  may  have  ended  and  with 


it  the  basis  for  the  prohibition.  To 
address  such  a  situation,  the  rule 
provides  an  exception  to  the  general 
prohibition.  The  exception^would  allow 
the  recipient's  attorney  to  continue 
representation  when  the  anticipated 
duration  of  the  incarceration  is  likely  to 
be  brief  and  the  litigation  will  outlast 
the  period  of  the  incarceration.  As  a 
guideline,  the  recipient  should  consider 
incarceration  which  is  expected  to  last 
less  than  3  months  to.be  brief. 

When  incarceration  has  occurred  after 
litigation  has  begun  and  its  diu^tion  is 
uncertain,  there  may  be  circiunstances 
where  a  court  will  not  permit 
withdrawal  in  spite  of  the  recipient's 
best  efforts  to  do  so,  generally  because 
withdrawal  would  prejudice  the  client 
and  is  foimd  to  be  inconsistent  with  the 
recipient's  professional  responsibiUties. 
Whether  continued  representation  in 
such  circumstances  would  be  deemed  to 
violate  the  regulation  will  be 
determined  on  a  case-by-case  basis. 
Recipients  should,  however,  document 
their  efforts  to  withdraw  and  renew  the 
effort  if  it  app>ears  that  the  incarceration 
will  be  of  longer  duration  than 
originally  anticipated. 

During  the  period  in  which  the 
recipient  is  seeking  alternate  counsel  or 
other  proper  ways  to  conclude  its 
involvement  in  such  litigation,  it  may 
file  such  motions  as  are  necessary  to 
preserve  its  client's  rights  in  the  matter 
under  litigation.  The  recipient  may  not 
file  any  additional,  related  claims  on 
behalf  of  that  cUent,  however,  unless 
failure  to  do  so  would  jeopardize  an 
existing  claim  or  right  of  the  client. 

Section  1637.5    Recipient  Policies, 
Pmcedures  and  Recordkeeping 

This  section  requires  recipients  to 
establi-sb  written  policies  and 
procediu«s  to  ensure  compliance  with 
this  part.  Recipients  are  also  required  to 
maintain  dociunentation  adequate  to 
demonstrate  compUance  with  this  part. 

List  of  Subjects  in  45  CFR  Pail  1637 

Grant  programs-law;  Legal  Services; 
Prisoner  litigation. 

For  reasons  set  forth  in  the  preamble, 
45  CFR  Chapter  XVI  is  amended  by 
adding  part  1637  as  follows: 

PART  1637— RESTRICTION  ON 
LITIGATION  ON  BEHALF  OF 
PRISONERS 

Sec. 

1637.1  Purpose. 

1637.2  Definitions. 

1637.3  Prohibition. 

1637.4  Change  in  circumstances. 

1637.5  Recipient  policies,  procedures  and 
recordkeeping. 


Aiitiiority:  Pub.  L.  104-134. 110  Stat  1321, 
42  U.S.C  2996g(e). 

1 1637.1  Purpoes. 

This  part  is  intended  to  ensure  that 
recipients  do  not  participate  in  any 
litigation  on  behalf  of  persons 
incarcerated  in  Federal,  State  or  local 
prisons. 

11637.2  DeflnitkNW. 

(a)  Incarcerated  means  the 
involimtary  physical  restraint,  in  a 
facility  dedicated  to  such  restraint,  of  a 
person  who  has  been  arrested  for  or     -* 
convicted  of  a  crime. 

(b)  Federal,  State  or  local  prison 
means  any  faciUty  maintained  under 
governmental  authority  for  purposes  of 
housing  persons  who  are  incarcerated. 

§1637.3    ProhibMoa 

A  recipient  may  not  participate  in  any 
civil  litigation  on  behalf  of  a  person  who 
is  incarcerated  in  a  Federal,  State  or 
local  prison,  whether  as  a  plaintiff  or  as 
a  defendant,  nor  may  a  recipient 
participate  on  behalf  of  such  an 
incarcerated  person  in  any 
administrative  proceeding  challenging 
the  conditions  of  incarceration. 

i  1637.4    Ctiange  In  circumstances. 

If,  to  the  knowledge  of  the  recipient, 
a  client  becomes  incarcerated  after 
htigation  has  commenced,  the  recipient 
must  use  its  best  efforts  to  withdraw 
promptly  from  the  Utigation,  unless  the 
period  of  incarceration  is  anticipated  to 
be  brief  and  the  litigation  is  likely  to 
continue  beyond  the  period  of 
incarceraticm. 

§  1637.5    Recipient  policies,  procedures 
and  recordkeeping. 

Each  recipient  shall  adopt  written 
poUcies  and  procedures  to  guide  its  staff 
in  complying  with  this  part  and  shall 
maintain  records  sufficient  to  document 
the  recipient's  compliance  with  this 
part. 

Dated:  August  20, 1996. 
Suzanne  B.  Glasow, 

Senior  Counsel  for  Operations  B  Repilations. 
[FR  Doc.  96-21663  Filed  8-28-96;  8:45  am] 
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45  CFR  Part  1638 

Restriction  on  Solicitation 

AGENCY:  Legal  Services  Corporation. 
ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  This  interim  rule  is  intended 
to  implement  a  restriction  contained  in 
the  Legal  Services  Corporation's  ("LSC" 
or  "Corporation  ")  FY  1996 
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appropriations  act  which  prohibits  an 
LSC  recipient  Cram  representing  an 
individual  who  had  not  sought  legal 
advice  from  the  recipient  but  whom  the 
recipient  advised  to  seek  legal 
representation  or  take  legal  action. 
Although  thi$  rule  is  effective  upon 
publication,  the  Corporation  also 
solicits  public  comment  on  the  interim 
rule  in  antid^tion  of  adoption  of  a 
final  rule  at  a  later  time. 
DATES:  This  interim  rule  is  effective  on 
August  29, 1^96.  Comments  must  he 
«ubmitted  onjor  before  October  28, 
1996. 

ADDRESSES:  Comments  should  be 
submitted  to  the  Office  of  the  General 
Counsel,  Legil  Services  Corporation, 
750  First  St  ME.,  11th  Floor, 
Washington.  DC  20002-4250. 
FOR  FURTHER  MFORMATION  CONTACT: 
Victor  M.  Foituno,  General  Counsel, 
(202)  336-89i0. 

SUPPtaiSfTARY  information:  On  May 
19,  1996,  the  Operations  and 
Regulations  Committee  ("Committee") 
of  the  LSC  Board  of  Directors'  ("Board") 
requested  the  LSC  staff  to  prepare  an 
interim  rule  tt>  implement  §  504(a)(18), 
a  restriction  ifi  the  Corporation's  FY 
1996  appropriations  act.  Pub.  L.  104- 
134, 110  Stat.,  1321  (1996),  which 
prohibits  an  liSC  recipient  from 
representing  an  individual  who  had  not 
sought  legal  advice  from  the  recipient 
but  whom  the  recipient  advised  to  seek 
legal  representation  or  take  legal  action. 
The  Committ^  held  hearings  on  staff 
proposals  on  July  8  and  19  and  the 
Board  adopted  this  interim  rule  on  July 
20  for  publication  in  the  Federal 
Register.  The  Committee  recommended 
and  the  Board  agreed  to  publish  this 
rule  as  an  interim  rule.  An  interim  rule 
is  necessary  ih  order  to  provide  prompt 
and  critically  [necessary  guidance  to  LSC 
recipients  on  legislation  which  is 
already  effective  and  which  carries 
strong  penalties  for  noncompliance. 
Because  of  th^  great  need  for  guidance 
on  how  to  comply  with  substantially 
revised  legislative  requirements,  prior 
notice  and  pi^lic  comment  are 
impracticabla,  unnecessary,  and 
contrary  to  the  public  interest.  See  5 
U.S.C.  553(b)l3)(B)  and  553(d)(3). 
Accordingly,  ^lis  rule  is  effective  upon 
publication. 

However,  tlie  Corporation  also  solicits 
public  comment  for  review  and 
consideration  by  the  Committee.  After 
receipt  of  public  comment,  the 
Committee  iivends  to  hold  public 
hearings  to  discuss  the  written 
comments  and  to  hear  oral  comments.  It 
is  anticipated  that  a  final  rule  will  be 
issued  whichiwiil  supersede  this 
interim  rule. 


A  section-by-section  discussion  of 
this  interim  rule  is  provided  below. 

Section  1638.1    Purpose 

The  purpoSe  of  this  new  rule  is  to 
ensure  that  recipients  do  not  obtain 
clients  tlutiugh  in-person  unsolicited 
advice  to  seek  legal  representation  or  to 
take  legal  action. 

Section  1638.2    Definitions 

This  section  defines  "in-person"  to 
include  a  face-to-face  conversation  and 
other  personal  contacts  such  as  a 
personal  letter  or  telephone  call.  While 
the  ordinary  meaning  of  "in-person"  is 
limited  to  "face-to-face"  contacts,  for 
the  purposes  of  this  part,  a  personal 
letter  or  phone  call  from  a  recipient  or 
a  recipient's  employee  to  an  individual 
advising  that  individual  to  obtain 
counsel  or  take  legal  action  would 
constitute  "in  person"  advice. 

"Unsolicited  advice"  is  defined  as 
advice  to  obtain  counsel  or  take  legal 
action  given  by  a  recipient  or  employee 
of  a  recipient  to  an  individual  with 
v/hom  the  recipient  does  not  have  an 
attorney-client  relationship  or  who  did 
not  seek  legal  advice  or  assistance  firom 
the  recipient.  It  does  not  include  advice 
to  obtain  counsel  or  take  legal  action 
that  an  individual  receives  from  others 
such  as  social  workers,  judges  or 
neighbors. 

Section  1638.3    Prohibition 

This  section  prohibits  LSC  recipients 
and  their  employees  from  representing 
any  individuals  to  whom  they  have 
given  in-person  unsolicited  advice.  It 
also  prohibits  recipients  and  their 
employees  who  have  given  such  advice 
from  referring  the  person  receiving  the 
advice  to  another  LSC  recipient.  A 
recipient  may,  however,  refer  a  person 
who  has  received  unsolicited  advice 
bom  one  of  the  recipient's  employees  to 
a  private  attorney  who  takes  the  case 
pro  bono,  but  the  recipient  may  not 
count  the  case  toward  its  private 
attorney  involvement  requirement  as  set 
out  in  45  CFR  Part  1614. 

Section  1638.4    Permissible  Activities 

While  recipients  are  prohibited  from 
soliciting  clients,  there  is  a  continuing 
need  for  community  legal  education 
about  laws  that  affect  clients  and  about 
the  service  provided  by  the  program. 
This  section  explicitly  notes,  therefore, 
that  it  is  permissible  to  participate  in 
community  legal  education  activities 
such  as  outreach  activities,  public 
service  annoiuicements,  maintaining  an 
ongoing  presence  in  a  courthouse  to 
provide  advice  at  the  invitation  of  the 
court,  disseminating  community  legal 
education  publications  and  giving 


presentations  to  groups  that  request  it 
These  activities  may  include 
descriptions  of  legal  rights  and 
responsibilities,  and  descriptions  of  the 
recipient's  services  as  well  as  ways  to 
access  the  services.  An  individual  who 
seeks  assistance  from  the  recipient  ailer 
these  activities  may  be  represented 
provided  that  the  request  did  not  result 
from  in-person  unsolicited  advice. 

Section  1638.5    Recipient  Policies 

This  section  requires  that  recipients 
establish  written  policies  to  implement 
the  requirements  of  this  part. 

List  of  Subjects  in  45  CFR  Part  1638 

Grant  pro^ams-law;  Legal  services; 
Solicitation. 

For  reasons  set  forth  in  the  preamble, 
45  CFR  Chapter  XVI  is  amended  by 
adding  part  1637  as  follows: 

45  CFR  PART  1638— RESTRICTION  ON 
SOUCITATION 


d6C< 

1638.1 

Purpose. 

1638.2 

Definitions. 

1638.3 

Prohibition. 

1638.4 

Permissible  activities. 

1638.5 

Recipient  policies 

Authority:  Sec.  504(a)(18),  Pub.  L.  104- 

134, 110  Stat.  1321. 

$1638.1    Purpose. 

This  part  is  designed  to  ensure  that 
recipients  and  their  employees  do  not 
solicit  clients. 

S  1638.2    Definitions. 

(a)  In-person  means  a  face-to-face 
encoimter  or  a  p>ersonal  encounter  via 
other  means  of  communication  such  as 
a  personal  letter  or  telephone  call. 

(b)  Unsolicited  advice  means  advice 
to  obtain  counsel  or  take  legal  action 
given  by  a  recipient  or  its  employee  to 
an  individual  who  did  not  seek  the 
advice  or  with  whom  the  recipient  does 
not  have  an  attorney-client  relationship. 

§1638.3    Prohibitioa 

fa)  Recipients  and  their  employees  are 
prohibited  fttjm  representing  a  client  as 
a  result  of  in-person  unsolicited  advice. 

(b)  Recipients  and  their  employees  are 
also  prohibited  from  referring  to  other 
recipients  individuals  to  whom  they 
have  given  in-person  unsolicited  advice. 

§1638.4    Permissible  activities. 

(a)  This  part  does  not  prohibit 
recipients  or  their  employees  bom 
providing  information  regarding  legal 
rights  and  responsibilities  or  providing 
information  regarding  the  recipient's 
services  and  intake  procedures  through 
community  legal  education  activities 
such  as  outreach,  public  service 
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announcements,  maintaining  an 
ongoing  presence  in  a  courthouse  to 
provide  advice  at  the  invitation  of  the 
court,  disseminating  community  legal 
education  publications,  and  giving 
presentations  to  groups  that  request  it. 

(b)  A  recipient  may  represent  an 
otherwise  eligible  individual  seeking 
legal  assistance  from  the  recipient  as  a 
result  of  information  provided  as 
described  in  §  1638.4(a),  provided  that 
the  request  has  not  resulted  from  in- 
person  unsolicited  advice. 

1^638.5    Redpiant  pollcias. 

Each  recipient  shall  adopt  written 
poUcies  to  implement  the  requirements 
of  this  part. 

Dated:  August  20. 1996. 
Suzanne  B.  Glasow, 

Senior  Counsel  for  Operations  tr  Regulations. 
(FR  Doc.  96-21664  Filed  a-28-96;  8:45  am] 
MUMa  cooe  7oa»-ai-i> 


45  CFR  Part  1639 
Welfare  Reform 

agency:  Legal  Services  Corporation. 
ACTION:  Interim  rule  with  request  for 
comments. 

summary:  This  interim  rule  is  intended 
to  implement  a  provision  in  the  Legal 
Services  Corporation's  ("Corporatibn" 
or  "LSC")  FY  1996  appropriations  act 
which  restricts  recipients  from  initiating 
legal  representation  or  challenging  or 
participating  in  any  way  in  an  effort  to 
reform  a  Federal  or  State  welfere 
system.  Although  this  rule  is  effective 
upon  publication,  the  Corporation  also 
solicits  public  comment  on  the  interim 
rule  in  anticipation  of  adoption  of  a 
final  rule  at  a  later  time. 
DATES:  This  interim  rule  is  effective  on 
August  29, 1996.  Comments  must  be 
submitted  on  or  before  October  28, 
1996. 

ADDRESSES:  Comments  should  be 
submitted  to  the  Office  of  the  General 
Counsel,  Legal  Services  Corporation, 
750  First  Street  NE.,  11th  Floor, 
Washington,  DC  20002-4250. 
FOR  FURTHER  INFORMATION  CONTACT: 
Victor  M.  Fortuno,  General  Counsel 
(202) 336-8910. 

SUPPt-EMENTARY  INFORMATION:  On  May 
19, 1996,  the  Operations  and 
Regulations  Committee  ("Committee") 
of  the  LSC  Board  of  Directors  ("Board") 
requested  the  LSC  staff  to  prepare  an 
interim  rule  to  implement  §  504(a)(16) 
of  the  Corporation's  FY  1996 
appropriations  act.  Pub.  L.  104-134, 110 
Stat.  1321  (1996),  which  restricts 
recipients  of  LSC  funds  from  initiating 


legal  representation  or  participating  in 
any  other  way  involving  efforts  to 
reform  a  Federal  or  State  welfare 
system.  The  Committee  held  hearings 
on  July  10  and  19,  and  the  Board 
adopted  this  interim  rule  on  July  20  for 
publication  in  the  Federal  Registn*.  The 
Committee  recommended  and  the  Board 
agreed  to  publish  this  rule  as  an  interim 
rule.  An  interim  rule  is  necessary  in 
order  to  provide  prompt  and  critically 
necessary  guidance  to  LSC  recipients  on 
legislation  which  is  already  effective 
and  carries  strong  penalties  for 
noncompliance.  Because  of  the  great 
need  for  guidance  on  how  to  comply 
with  substantially  revised  legislative 
requirements,  prior  notice  and  public 
comment  are  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest.  See  5  U.S.C.  §§  553(b)(3)(B)  and 
553(d)(3).  Accordingly,  this  rule  is 
effective  upon  publication. 

However,  the  Corporation  also  solicits 
public  comment  on  the  rule  for  review 
and  consideration  by  the  Committee. 
After  receipt  of  public  comments,  the 
Committee  intends  to  hold  public 
hearings  to  discuss  written  comments 
and  hear  oral  comments.  It  is 
anticipated  that  a  final  rule  will  be 
issued  which  will  supersede  this 
interim  rule. 

A  section-by-section  discussion  of 
this  interim  rule  is  provided  below. 

Section  1639.1    Purpose 

The  purpose  of  this  new  rule  is  to 
ensure  that  LSC  recipients  do  not 
initiate  litigation  or  challenge  or 
participate  in  any  effort  to  reform  a 
Federal  or  State  welfare  system.  In 
addition,  the  rule  clarifies  when 
recipients  can  engage  in  legal 
representation  of  a  client  seeking 
specific  relief  from  a  welfare  agency  and 
incorporates  §  504(e)  of  110  Stat.  1321, 
which  permits  recipients  to  use  non- 
LSC  funds  to  comment  on  public 
rulemaking  or  respond  to  requests  from 
legislative  or  administrative  officials. 

Section  1639.2    Definitions 

Federal  or  State  welfare  system  is 
defined  to  include  the  Federal  and  State 
AFDC  programs  under  Title  IV-A  of  the 
Social  Security  Act,  42  U.S.C.  §  601  et 
seq.  These  programs  are  the  current 
Federal-State  welfare  cash  assistance 
programs  for  needy  families  with 
dependent  children.  It  would  also 
include  new  programs  or  provisions 
enacted  by  Congress  to  replace  or 
modify  these  programs,  such  as  the 
block  grant  proposals  for  cash  assistance 
in  Title  I  of  H.R.  3734,  the  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996,  adopted  by 
Congress  on  August  1, 1996.  Also 


included  in  the  definition  would  be  any 
components  or  requirements  from  other 
public  benefit  or  hiunan  service 
programs  that  are  a  part  of  the  AFDC 
program,  such  as  requirements  of 
establishment  of  paternity  and 
cooperation  with  child  support 
enforcement.  In  addition,  it  would  also 
include  State  changes  in  AFDC  or  }OBS 
programs.  State  efforts  to  implement  any 
Federal  block  grant  cash  assistance 
program  for  needy  families  with 
children,  and  State  efforts  to  eliminate 
AFDC  and  replace  it  with  a  new 
program  (for  example,  the  Wisconsin 
Worics  program).  Federal  or  State 
welfare  system  would  also  include  any 
State  AFDC  programs  or  their 
replacements  conducted  under  waivers 
granted  either  by  the  Department  of 
Health  and  Human  Services  pursuant  to 
§  1115  of  the  Federal  Social  Security  Act 
or  by  enacted  legislation. 

Finally,  the  definition  would  include 
State  General  Assistance,  General  Relief, 
Direct  Relief,  Home  Reliefer  similar 
state  means-tested  programs  for  basic 
subsistence  which  operate  with  State 
funding  or  under  State  mandate,  and 
new  programs  enacted  by  States  to 
replace  or  modify  these  programs.  For 
example,  if  a  State  eliminated  or 
replaced  its  General  Assistance 
program,  the  new  program  would  be 
included  within  the  definition.  In  a 
State  with  county-run  State  General 
Assistance  programs,  State  legislation  or 
regulatory  changes  in  those  programs 
would  be  included  within  the  definition 
of  Federal  or  State  welfare  system. 

Federal  or  State  welfare  system  does 
not  include  other  Federal  programs  such 
as:  the  Job  Training  Partnership  Act  and 
pending  legislation  that  would  revise 
and  consolidate  job  training,  vocational 
education,  and  other  training  programs 
such  as  the  Workforce  Development 
Act;  the  Food  Stamp  Program,  adult 
nutrition  programs,  child  nutrition 
programs.  Women  and  Infants  Care 
(WIC)  program,  and  the  school  lunch 
program;  Social  Security  and 
Supplemental  Security  Income; 
Medicaid;  Medicare;  Unemployment 
Insurance;  Veterans  Benefits;  Child 
Supi>ort  Enforcement:  and  child  welfare 
programs  including  adoption  assistance, 
foster  care  and  termination  of  parental 
rights. 

Reform  of  a  Federal  or  State  welfare 
system  means  an  effort  or  action 
initiated  or  undertaken  to  effect 
legislative  or  regulatory  proposals  for 
changes  in  key  components  of  the 
Federal  or  a  State  welfare  system.  For 
example.  Federal  legislative  proposals 
to  block  grant  the  AFDC  program  and 
State  legislative  or  regulatory  proposals 
which  implement  any  new  Federal 
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block  grant  wiould  be  a  reform  of  the 
Federal  or  State  welfare  system.  State 
legislative  or  regulatory  efforts  to 
develop  AFDC  demonstration  programs 
under  Federal  waiver  authority  and 
State  efforts  to  eliminate  or  modify  a 
State  General  Assistance  program  would 
also  be  refonH. 

The  regulation  focuses  on  "key" 
components  Qf  a  Federal  or  State 
welfare  system  because  the  statute 
references  the  "welfare  system,"  as 
distinguished  from  any  particidar 
provision  of  a  welfare  law  or  regulation. 
A  change  to  a  "key  component"  would 
cause  a  fundamental  restructuring  of  the 
AFDC  or  General  Assistance  program 
such  as  the  Foderal  proposals  to  block 
grant  the  AFDC  program  or  waiver 
proposals  to  ahminate  the  AFDC 
programs  and  replace  them  with  a  new 
program  that  offers  eligible  famiUes  a 
8ul»idiz8d  jok  or  a  position  in  a  work 
program.  A  "key  component"  would 
also  include  (iianges  that  would  not 
fundamentally  restructiue  the  welfare 
system  but  would  make  significant 
changes  in  how  the  system  operates, 
such  as  proposals  or  enactments  in 
recent  welfare  reform  waivers  which:  (1) 
tanpose  time  l|mits  on  the  receipt  of 
AFT)C  or  Gen#ral  Assistance:  (2)  require 
work  in  exchange  for  receipt  of 
assistance;  (3)  deny  benefit  increases  for 
additional  children  (family  cap);  or  (4) 
require  teen  parents  to  reside  at  home  or 
to  regularly  attend  school.  Recipients 
may  not  initiate  litigation  challenging 
regulations  or  legislation  incorporating 
these  policies, 

A  "Key  comjponent"  would  not 
include  technical  or  isolated  changes  in 
Federal  or  State  welfare  laws  or 
regulations  th^t  are  not  made  as  part  of 
an  effort  to  change  the  basic  structure  of 
a  welfare  system  or  how  a  welfare 
system  functions.  For  example,  a  change 
in  an  agency's  child  care  reimbursement 
poUcy  or  a  change  in  what  assets  are 
used  to  detentiine  eligibility  would  not 
be  a  "key  con^onent"  of  a  Federal  or 
State  welfare  reform  effort.  A  key 
component  would  also  not  include 
minor  change^  in  poUcy  that  are  not 
necessary  to  aj  State  effort  to  reform  the 
welfare  systeiii.  Several  examples  fit>m 
recent  State  aitivity  illustrate  changes 
that  are  not  k^  components  of  a  welfare 
reform  effort.  | 

Thus,  for  example,  a  change  in  the 
definition  of  which  costs  associated 
with  a  required  search  for  employment 
qualifies  for  rtimbursement  would  not 
be  considered!  a  key  component. 
Similarly,  a  policy  changing  the  allowed 
value  of  an  aujtomobile  which  an 
applicant  majl  own  and  remain  eligible 
for  AFIX!,  or  tpe  use  to  which  the 
automobile  m  ist  be  put  to  qualify. 


would  not  be  considered  a  key 
component. 

The  term  existing  law  is  defined  to 
mean  Federal,  State  or  local  statutory 
law  or  ordinances. 

The  definitions  of  Federal  or  State 
welfare  system,  reform  and  existing  law 
all  are  consistent  with  the  legislative 
history  which  led  to  the  enactment  of 
this  new  restriction.  This  legislative 
history  included:  debate  around  an 
amendment  by  Senator  Gramm  during 
consideration  of  the  FY  1995 
Commerce,  Justice  and  State,  the 
Judiciary  and  Related  Agencies 
appropriations  bill  in  July  of  1994  (140 
Cong.  Rec,  S.  9402  (July  31,  1994)); 
debate  around  an  amendment  by 
Senator  Gramm  during  consideration  of 
the  Senate  Welfare  Reform  bill  on 
September  15, 1995  (141  Cong.  Rec,  S., 
13640  (Sept.  15, 1995));  brief  references 
made  to  the  welfare  reform  prohibition 
during  the  debate  on  the  Domenid 
Amendment  in  late  September  of  1995 
1141  Cong.  Rec.,  S.  14671  (Sept.  29. 
1995)]  and  during  the  debate  on  the 
Cohen-Bumpers  Amendment  on  March 
14.  1996  (142  Cong.  Rec,  S.,  2055 
(March  14, 1996)).  The  committee 
reports  that  accompanied  the  House 
appropriations  legislation  and  the  two 
conference  committee  reports 
accompanying  H.R.  2076  and  H.R.  3019 
also  made  brief  reference  to  "welfare 
reform"  advocacy  and  are  part  of  the 
legislative  history.  The  cases  that  are 
mentioned  in  these  debates  as 
objectionable  are  cases  challenging 
specific  new  poUcies  which  eliminated 
State  general  assistance  programs  or 
made  changes  in  key  components  of 
State  AFDC  programs  that  were  enacted 
as  part  of  an  overall  State  welfare  reform 
effort.  For  example.  Members  of 
Congress  specifically  referenced  new 
state  laws  which  imposed  time  limits  on 
the  receipt  of  benefits  and  "family  cap" 
laws  which  denied  benefits  to  a  family 
for  additional  children.  In  addition,  a 
major  concern  throughout  these  debates 
was  the  fear  that  legal  services  programs 
would  challenge  Federal  block  grant 
legislation  replacing  the  AFDC  program 
or  State  legislation  or  regulations 
created  pursuant  to  the  block  grant 
authority.  However,  at  no  time  during 
the  debates  did  any  Member  of  Congress 
mention  cases  challenging  child 
support,  Food  Stamps,  Medicaid,  foster 
care,  child  welfare,  SSI,  Veterans 
benefits,  Job  Training  or  other  programs, 
including  other  means-tested  benefit 
programs. 

Language  identical  to  that  in  110  Stat. 
1321  first  appeared  in  Section  21  of  H.R. 
1806,  the  legislation  co-sponsored  by 
Representatives  McCollum  and 
Stenholm  to  reform  the  legal  services 


program.  Neither  of  these 
representatives  provided  any 
description  of  this  new  provision  when 
the  legislation  was  introduced.  The  only 
discussion  by  either  co-sponsor  about 
the  meaning  of  the  provision  was  a 
statement  made  by  Rep.  Bill  McCollum 
during  the  House  Reauthorization 
hearing  in  May  1995,  in  which  he  stated 
that  legal  services: 

Shoiild  be  prohibited  and  restricted  from 
being  engaged  in  trying  to  change  or  reform 
the  welfare  systems  that  are  undergoing 
changes  in  the  States  or  at  the  Federal  level, 
that  is  not  their  role,  that  they  be  able  to 
represent  individuals  and  do  the  bread-and- 
butter  work,  landlord-tenant  problems, 
perhaps  the  welfare  laws,  making  claims  for 
people,  and  so  forth,  but  not  trying  to  reform 
the  system. 

[See,  Transcript,  Reauthorization  of 
Legal  Services  Corporation,  Tuesday, 
May  16, 1995,  House  of  Representatives, 
Subcommittee  on  Commercial  and 
Administrative  Law,  Committee  on  the 
Judiciary,  Washington.  D.C.,  p.  31) 

Section  1639.3    Pmhibhion 

This  section  prohibits  any 
involvement  by  a  recipient  in  initiating 
legal  representation  or  challenging  or 
participating  in  efforts  to  reform  a 
Federal  or  State  welfare  system.  The 
prohibition  includes,  but  is  not  limited 
to,  litigation  challenging  laws  or 
regulations  enacted  as  part  of  a  reform 
of  a  Federal  or  State  welfare  system; 
participating  in  rulemaking  involving 
proposals  that  are  being  considered  as 
part  of  a  reform  of  a  Federal  or  State 
welfare  system;  and  lobbying  or  other 
advocacy  before  legislative  or 
administrative  bodies  involving  pending 
or  proposed  legislation  that  is  part  of  a 
reform  of  a  Federal  or  State  welfare 
system.  The  prohibition  also  precludes 
litigation  or  other  advocacy  with  regard 
to  the  granting  or  denying  of  State 
requests  for  Federal  waivers  or  Federal 
requirements  for  AFDC  including:  (1) 
Participation  at  the  State  level  before   - 
administrative  agencies,  the  legislative 
or  the  Executive  when  waivers  are 
under  consideration;  (2)  commenting 
upon  or  engaging  in  other  advocacy  on 
waivers  that  are  being  considered  by  the 
Department  of  Health  and  Human 
Services;  and  (3)  engaging  in  advocacy 
before  Congress  if  Congress  undertakes 
to  adopt  a  State  waiver  request. 

Section  1639.4    Permissible 
Representation  of  Eligible  Clients 

This  section  incorporates  the  statutory 
language  which  permits  a  recipient  to 
represent  "an  individual  eligible  cUent 
who  ia seeking  specific  relief  fitim  a     - 
welfare  agency,  if  such  relief  does  not 
involve  an  effort  to  amend  or  otherwise 
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challenge  existing  law  in  effect  on  the 
date  of  the  initiation  of  the 
representation."  Pursuant  to  this 
provision,  an  action  to  enforce  existing 
law  would  not  be  proscribed.  Thus, 
when  representing  an  eligible  client 
seeking  individual  rehef,  a  recipient 
may  challenge  a  regulation  or  policy  on 
the  basis  that  it  violates  a  higher  State 
or  Federal  law.  In  addition,  such 
representation  might  also  challenge  the 
agency's  interpretation  of  the  law  or 
challenge  the  application  of  an  agency's 
regulation  or  policy,  or  the  law  on 
which  it  is  based,  to  the  individual 
seeking  relief. 

Section  1 639.5    Exception  for  Public 
Rulemaking  and  Responding  to 
Requests  With  Non-LSC  Funds 

The  1996  appropriations  act  includes 
a  provision,  §  504(e)  of  110  Stat.  1321, 
which  provides  that  nothing  in  §  504 — 

Shall  l>e  construed  to  prohibit  a  recipient 
from  using  funds  derived  from  a  source  other 
than  the  l.egal  Services  Corporation  to 
comment  on  public  nilemaking  or  to  respond 
to  a  written  request  for  information  or 
testimony  from  a  Federal,  State  or  local 
agency,  legislative  body  or  committee,  or  a 
member  of  such  an  agency,  body  or 
committee,  so  long  as  the  response  is  made 
only  to  the  parties  that  make  the  request  and 
the  recipient  does  not  arrange  for  the  request 
to  be  made. 

This  exception  applies  to  the 
prohibition  on  welfare  reform  lobbying 
and  rulemaking  in  §  504(a)(16). 
Therefore,  recipients  may  use  non-LSC 
funds  to  make  oral  or  written  comments 
in  a  public  rulemaking  proceeding 
involving  an  effort  to  reform  a  Federal 
or  State  welfare  system  or  to  respond  to 
a  written  request  from  a  government 
agency  or  ofhcial  thereof,  elected 
official,  legislative  body,  committee  or 
member  thereof,  made  to  the  employee 
or  to  a  recipient,  to  testily  or  provide 
information  regarding  an  effort  to  reforta 
a  State  or  Federal  welfare  system, 
provided  that  the  response  by  the 
recipient  is  made  only  to  the  party 
making  the  request  and  the  recipient 
does  not  arrange  for  the  request  to  be 
made. 

Section  1639.6    Recipient  Policies  and 
Procedures 

In  order  to  ensure  that  the  recipient's 
staff  are  fully  aware  of  the  restriction  on 
welfare  reform  activity  and  to  ensure 
that  staff  receive  appropriate  guidance, 
this  section  requires  that  recipients 
adopt  written  policies  and  procedures  to 
guide  its  staff  in  complying  with  this 
part. 


List  of  Subjects  in  45  CFR  Part  1639 

Grant  programs-law;  Legal  services; 
Welfare  reform. 

For  reasons  set  forth  in  the  preamble. 
Chapter  XVI  is  amended  by  adding  part 
1639  as  follows: 

PART  163»-WELFARE  REFORM 

1639.1  Purpose. 

1639.2  Definitions. 

1639.3  Prohibition. 

1639.4  Permissible  representation  of 
eligible  clients. 

1639.5  Exceptions  for  public  rulemaking 
and  responding  to  requests  with  non- 
LSC  funds. 

1639.6  Recipient  policies  and  procedures. 
Authority:  Pub.  L  104-134. 110  Stat.  1321; 

42  U.S.C.  2996g(e). 

§  1639.1    Purpose. 

The  purpose  of  this  rule  is  to  ensure 
that  LSC  recipients  do  not  initiate 
litigation,  challenge  or  participate  in 
efforts  to  reform  a  Federal  or  State 
welfare  system.  The  rule  also  clarifies 
when  recipients  may  engage  in 
representation  on  behalf  of  an 
individual  client  seeking  specific  relief 
from  a  welfare  agency  and  under  what 
circumstances  recipients  may  use  funds 
from  sources  other  than  the  Corporation 
to  comment  on  public  rulemaking  or 
respond  to  requests  from  legislative  or 
administrative  officials  involving  a 
reform  of  a  Federal  or  State  welfare 
system. 

§1639.2    Deflnitions. 

{a)(l)  Federal  or  State  welfare  system 
as  used  in  this  Part  means: 

(i)  The  Federal  and  State  AFDC 
program  under  Title  IV-A  of  the  Social 
Security  Act  and  new  programs  or 
provisions  enacted  by  Congress  or  the 
States  to  replace  or  modify  these 
programs,  including  State  AFDC 
programs  conducted  under  Federal 
waiver  authority. 

(ii)  General  Assistance  or  similar  state 
means-tested  programs  conducted  by 
States  or  by  counties  with  State  funding 
or  under  State  mandates,  and  new 
programs  or  provisions  enacted  by 
States  to  replace  or  modify  these 
programs. 

(2)  Federal  or  State  welfare  system 
does  not  include  other  public  benefit 
programs  unless  changes  to  such 
programs  are  part  of  a  reform  of  the 
AFDC  or  General  Assistance  programs. 

(b)  Reform  of  Federal  or  State  Welfare 
Systems  as  used  in  this  Part  means  a 
legislative  or  administrative  effort  to 
change  key  components  of  the  Federal 
or  State  welfare  system,  including  laws 
and  regulations  that  implement  the 
changes. 


(c)  Existing  law  as  used  in  this  part 
means  Federal,  State  or  local  statutory 
laws  or  ordinances. 

S  1639.3    Prohibition. 

Except  as  provided  in  §§  1639.4  and 
1639.5,  recipients  may  not  initiate  legal 
representation,  challenge  or  participate 
in  any  other  way  in  efforts  to  reform  a 
Federal  or  State  welfare  system. 
Prohibited  activities  include 
participation  in: 

(a)  Litigation  challenging  laws  or 
regulations  enacted  as  part  of  a  reform 
of  a  Federal  or  State  welfare  system; 

(b)  Rulemaking  involving  proposals 
that  are  being  considered  to  implement 
a  reform  of  a  Federal  or  State  welfare 
system; 

(c)  Lobbying  or  other  advocacy  before 
legislative  or  administrative  bodies 
undertaken  directly  or  through 
grassroots  efforts  involving  pending  or 
proposed  legislation  that  is  part  of  a 
reform  of  a  Federal  or  State  welfare 
system;  or 

(d)  Litigation  or  other  advocacy 
undertaken  with  regard  to  the  granting 
or  denying  of  State  requests  for  Federal 
waivers  of  Federal  requirements  for 
AFDC. 

§  1639.4    Permissible  representstion  of 
eligible  clients. 

Recipients  may  represent  an 
individual  eligible  client  who  is  seeking 
specific  relief  from  a  welfare  agency  if 
such  relief  does  not  involve  an  effort  to 
amend  or  otherwise  challenge  existing 
law  in  effect  on  the  date  of  the  initiation 
of  the  representation. 

§  1639.5    Exceptions  for  public  rulematdng 
and  responding  to  requests  with  non-LSC 
funds. 

Consistent  with  the  provisions  of 
§  1612.6  (aMe).  recipients  may  use  non- 
LSC  funds  to  comment  in  a  public 
rulemaking  proceeding  or  respond  to  a 
written  request  for  information  or 
testimony  from  a  Federal,  State  or  local 
agency,  legislative  body,  or  committee, 
or  a  member  thereof,  regarding  an  effort 
to  reform  a  Federal  or  State  welfare 
system.    . 

i  1 639.6    Recipient  policies  and 
procedures. 

Each  recipient  shall  adopt  written 
polices  and  procedures  to  guide  its  staff 
in  complying  with  this  part. 

Dated:  August  20, 1996. 
Suzanne  B.  Glasow, 

Senior  Counsel  for  Operations  Gr  Regulations. 
[FR  Doc.  96-21661  Filed  8-2&-96;  8:45  am) 
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45  CFR  Part  11640 

Application  of  Federai  l^w  to  LSC 
Recipients 

AQBICY:  Legal]  Services  Corporation. 
ACTION:  Interin  rule  with  request  for 
comments.     | 

SUMMARY:  Thii  interim  rule  implements 
a  provision  in  the  Legal  Services 
Corporation's  ("Corporation"  or  "LSC") 
FY  1996  appropriations  act  which 
subjects  LSC  recipients  to  Federal  law 
relating  to  the  proper  use  of  Federal 
funds.  This  ruje  identifies  applicable 
Federal  law  a4d  sets  out  the  mechanism 
by  which  recipients  must  agree  to  be 
subject  to  such  law  and  the 
consequences  pf  a  violation  of  the  law. 
Although  this  rule  is  effective  upon 
publication,  tae  Corporation  also 
solicits  public  comment  on  the  interim 
rule  in  anticipation  of  adoption  of  a 
final  rule  at  a  jater  time. 
DATES:  This  initerim  rule  is  effective  on 
August  29,  19$6.  Comments  must  be 
submitted  on  •r  before  October  28, 
1996. 

ADDRESSES:  Comments  should  be 
submitted  to  the  Office  of  the  General 
Counsel,  Legal  Services  Corporation, 
750  First  St  Mi..  11th  Floor. 
Washington,  DC  20002-4250. 
FOR  FURTHER  INFORMATION  CONTACT: 
Victor  M.  Fortlmo,  General  Counsel, 
(202)  336-8910. 

supPLaii0fTARnr  information:  On  May 
19, 1996.  the  Operations  and 
Regulations  Committee  ("Committee") 
of  the  LSC  Bo4rd  of  Directors  ("Board") 
requested  the  t-SC  staff  to  prepare  an 
interim  rule  td  implement  §  504(a)(19) 
of  Public  Law  |l 04-134, 110  Stat. 
1321(1996),  the  Corporation's  FY  1996 
appropriations  act,  which  requires  LSC- 
funded  recipi^ts  to  agree  by  contract 
that,  with  regard  to  their  use  of  LSC 
funds,  they  will  be  subject  to  Federal 
law  related  to  the  proper  use  of  Federal 
funds.  The  Cofnmittee  held  hearings  on 
staff  proposal^  on  July  9  and  19,  and  the 
Board  adopted  this  interim  rule  on  July 
20  for  publication  in  the  Federal 
Register.  The  ^mmittee  recommended 
and  the  Board  agreed  to  publish  this 
rule  as  an  interim  rule.  An  interim  rule 
is  necessary  in  order  to  provide  prompt 
and  critically  necessary  guidance  to  LSC 
recipients  on  fegislation  which  is 
already  effective  and  which  carries 
strong  penaltits  for  noncompliance. 
Because  of  thej  great  need  for  guidance 
on  how  to  comply  with  substantially 
revised  legislative  requirements,  prior 
notice  and  pu^Uc  comment  are 
impracticable,!  unnecessary,  and 
contrary  to  the  public  interest.  See  5 


U.S.C.  553(b)(3)(B)  and  553(d)(3). 
Accordingly,  this  rule  is  effiective  upon 
publication. 

However,  the  Corporation  also  solicits 
public  comment  on  the  rule  for  review 
and  consideration  by  the  Committee. 
The  Committee  intends  to  hold  public 
hearings  to  discuss  written  comments 
and  hear  oral  comments.  It  is 
anticipated  that  a  final  rule  will  be 
issued  which  will  supersede  this 
interim  rule. 

Briefly,  this  rule  requires  LSC 
recipients  to  agree  to  be  subject  to 
"Federal  laws  relating  to  the  proper  use 
of  Federal  funds"  in  their  use  of  LSC 
funds.  This  rule  puts  recipients  and 
their  employees  on  notice  that  LSC 
funds  are  Federal  funds  for  the  piuposes 
of  the  applicable  Federal  laws  cited  in 
this  rule  and  that  a  violation  of  such 
laws  would  subject  the  recipient  or 
individual  employee  to  potentially 
serious  sanctions. 

A  section  by  section  analysis  of  this 
interim  rule  is  provided  below. 

Section  1640.1    Purpose 

The  purpose  of  this  rule  is  to  ensure 
that  recipients'  LSC  funds  are 
considered  Federal  funds  for  the 
purposes  of  Federal  law  relating  to  the 
proper  use  of  Federal  funds.  This  rule 
also  identifies  applicable  Federal  laws 
and  delineates  the  consequences  to  the 
recipient  of  violations  of  such  law. 

Section  1640.2    Definitions 

The  statutory  restriction  provides  that 
recipients  must  contractually  agree  to  be 
subject  to  "all  provisions  of  Federal  law 
relating  to  the  proper  use  of  Federal 
funds"  with  regard  to  their  use  of  LSC 
funds.  The  regulation  interprets  this  to 
mean  that,  with  respect  to  their  LSC 
funds,  all  programs  should  be  subject  to 
Federal  laws  which  address  issues  of 
waste,  fraud  and  abuse  of  Federal  funds. 
The  legislative  history  limits  the 
applicable  laws  to  those  dealing  with 
waste,  fraud  and  abuse  and  specifically 
names  the  laws  which  apply.  The  House 
Report  for  H.R.  2076,  an  earlier 
unsuccessful  effort  to  enact  a  provision 
similar  to  the  provision  that  was 
ultimately  enacted,  states: 

(Slection  504(2)  requires  all  programs 
receiving  Federal  funds  to  comply  with 
Federal  statutes  and  regulations  governing 
waste,  fraud,  and  abuse  of  Federal  funds. 


H.  Rep.  No. 


104th  Cong..  1st  Sess. 


116  (July  1995).  See  also  the  McCollum/ 
Stenholm  bill  (HR  1806),  a  recent  effort 
to  amend  the  LSC  Act,  which  expressly 
dtes  most  of  the  laws  included  in  this 
part.  Other  laws  have  been  added  after 
consultation  with  the  Corporation's 
Office  of  the  Inspector  General,  one  of 


whose  statutory  mandates  is  to  prevent 
the  misuse  of  LSC  funds. 

The  relevant  laws  are  listed  in  the 
definition  of  "Federallaw  relating  to  the 
proper  use  of  Federal  funds"  in 
paragraph  (a)(1)  of  this  section. 
Generally,  such  laws  deal  with  the 
bribery  of  public  officials  or  witnesses: 
the  embezzlement  or  theft  of  federal 
funds;  attempts  to  defraud  the 
government;  the  obstruction  of  federal 
audits;  and  making  false  statements  and 
claims  to  the  Federal  government.  One 
exception  makes  it  clear  that  qui  tam 
actions  authorized  by  section  3730(b)  of 
Title  31  may  not  be  brought  against  the 
Corporation,  any  recipient,  subrecipient, 
grantee,  or  contractor  of  the 
Corporation,  or  any  employee  thereof. 

Paragraph  (a)(2)  clarities  that  for  the 
purposes  of  the  laws  dted  in  paragraph 
(a)(1),  the  Corporation  shall  be 
considered  a  Federal  agency  and  its 
funds  shall  be  considered  to  be  Federal 
funds  provided  by  etBut  or  contract. 

Paragraph  (b)  of  this  section  defines 
the  meaning  of  a  "violation  of  the 
agreement."  A  violation  of  a  recipient's 
agreement  to  be  subject  to  Federal  law 
related  to  the  proper  use  of  Federal 
funds  could  occur  in  either  of  two  ways. 
First,  there  would  be  a  violation  if  the 
recipient  were  convicted  of  or  judgment 
were  entered  against  it  for  a  violation  of 
any  of  the  relevant  Federal  laws  by  the 
Federal  court  having  jurisdiction  of  the. 
matter,  and  all  appeals  were  final  or  the 
time  to  file  for  an  appeal  had  expired. 

Second,  there  would  be  a  violation  if 
an  employee  or  board  member  of  the 
recipient  were  convicted  of  a  violation 
of  the  enumerated  laws  and  the 
Corporation  found  that  responsibility 
for  the  offense  should  be  imputed  to  the 
recipient  because  the  recipient  had 
knowingly  or  through  gross  negligence 
allowed  the  illegal  activities  to  occur. 

Section  1640.3    Contractual  Agreement 

This  section  implements  the  statutory 
requirement  that,  as  a  condition  of 
receiving  a  grant  or  contract  with  the 
Corporation,  recipients  must  enter  into 
a  contractual  agreement  that,  in  regard 
to  LSC  funds,  they  will  be  subject  to 
Federal  law  relating  to  the  proper  use  of 
Federal  funds  in  regard  to  LSC  fimds. 
The  Federal  laws  in  question  normally 
apply  to  Federal  agencies  and  Federal 
funds.  Because  the  Corporation  is  not  a 
Federal  agency,  it  was  necessary  for 
Congress  to  provide  in  §  504(a)(19)  of  its 
FY  1^96  appropriations  act  that,  for 
purposes  of  the  application  of  these 
laws  to  recipients,  the  Corporation  shall 
be  considered  to  be  a  Federal  agency 
and  all  funds  provided  by  the 
Corporation  shall  be  Federal  funds 
provided  by  grant  or  contract.  This 
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language  authorizes  the  application  to 
the  Corporation's  recipients  of  Federal 
law  on  the  proper  use  of  Federal  funds. 

This  provision  also  requires  that  the 
agreement  include  a  statement  that  the 
recipient's  employees  and  board 
members  have  been  informed  of  the 
applicable  Federal  laws  and  the 
potential  consequences  to  them  both 
personally  and  to  the  recipient  if  the 
law  is  violated.  Thus,  recipients  should 
familiarize  their  staff  and  board  with  the 
Federal  laws  listed  in  this  part  and  the 
significance  of  the  agreement  made  by 
the  recipient.  The  agreement  and 
§  504(a)(19)  mean  that,  in  regard  to  its 
LSC  hmds,  the  recipient,  its  board 
members,  and  its  employees  could  be 
subject  to  Federal  criminal  prosecution 
and  civil  false  claims  liability  for  a 
violation  of  the  Federal  statutes  listed  in 
this  part. 

RcKnpients  should  also  be  mindful  of 
the  fact  that  the  Corporation's  Office  of 
the  Inspector  General  has  statutory 
responsibility  to  investigate  the 
activities  covered  by  the  Federal  laws 
listed  in  this  part.  Although  the 
agreement  would  apply  only  to  LSC 
funds,  recipients  are  also  reminded  that 
the  Corporation's  hispector  General 
investigates  reports  of  possible  theft  or 
misappropriation  of  a  recipient's  non- 
LSC  funds  as  well  as  its  LSC  funds  and 
would  report  any  such  thefts  or 
misappropriations  that  it  foimd  to  the 
appropriate  Federal  or  State  authorities. 

Section  1640.4    Violation  of  Agreement 

Paragraph  (a)  provides  that  a  violation 
of  the  agreement  as  defined  in  this  part 
would  render  a  recipient's  grant  or 
contract  terminated  by  the  Corporation. 
Section  504(a)(19)  clearly  evidences 
Congressional  intent  that  a  recipient's 
funding  be  terminated  if  there  is  a 
violation  of  the  applicable  Federal  law. 
Because  a  violation  pursuant  to 
§  1640.2(b)(1)  requires  a  recipient  to 
have  been  found  by  a  court  of  law  to 
have  violated  the  applicable  Federal 
law,  the  Corporation  would  not  be 
obligated  to  provide  a  termination 
hearing.  For  a  §  1640.2(b)(2)  violation, 
on  the  other  hand,  prior  to  any 
termination,  the  Corporation  would  be 
obligated  to  provide  notice  and  an 
opportimity  to  be  heard  for  the  sole 
purpose  of  determining  whether  a 
recipient  knowingly  or  through  gross 
negligence  allowed  the  illegal  activities 
to  occui.  Once  a  final  decision  has  been 
.  made  to  imput  responsibility  for  the 
violation  to  the  recipient,  the  law 
requires  that  the  grant  or  contract  be 
terminated  by  the  Corporation. 

In  any  case,  the  Corporation  has  the 
authority  and  responsibility  to  take  the 
steps  necessary  to  safeguard  its  funds. 


Section  1640.5    Reporting  Requirement 

This  section  requires  a  recipient  to 
give  telephonic  or  other  actual  notice  to 
the  Corporation  within  two  (2)  working 
days  when  the  recipient  or  any  of  its 
employees  or  board  members  have  been 
charged  with  a  violation  of  any  of  the 
Federal  laws  listed  in  §  1640.2(a).  It  also 
clarifies  that  "charged  with  a  violation" 
means  that  an  individual  or 
governmental  entity  having  authority  to 
initiate  such  proceedings  has  initiated 
action  against  the  recipient  or  its 
employees  or  board  members  and  the 
proceeding  is  pending.  A  recipient  must 
also  give  the  Corporation  notice  within 
two  (2)  days  if  it  has  reason  to  believe 
that  any  of  its  employees  or  board 
members  have  misused  LSC  funds 
under  this  part.  Finally,  this  section 
requires  a  recipient  to  follow  up  the 
telephonic  or  other  actual  notice  with  a 
written  notice  within  ten  (10)  calendar 
days. 

List  of  Subjects  in  45  CFR  Part  1640. 

Fraud:  Grant  programs-law;  Legal 
services. 

For  reasons  set  forth  in  the  preamble, 
45  CFR  Chapter  XVI  is  amended  by 
adding  part  1640  as  follows: 

PART  1640— APPUCATION  OF 
FEDERAL  LAW  TO  LSC  RECIPIENTS 

1640.1  Purpose. 

1640.2  Detinitions. 

1640.3  Contractual  agreement 

1640.4  Violation  of  agreement. 

1640.5  Reporting  requiremenL 
Authority:  Pub.  L  104-134. 110  Stat  1321. 

S  1640.1    PunxMe. 

The  purpose  of  this  rule  is  to  ensure 
that  recipients  use  their  LSC  funds  in 
accordance  with  Federal  law  related  to 
the  proper  use  of  Federal  funds.  This 
rule  also  identifies  the  Federal  laws 
which  apply  and  provides  notice  of  the 
consequences  to  a  recipient  of  a 
violation  of  such  Federal  laws  by 
recipients,  its  employees  or  board 
members. 

§1640.2    DeflnMons. 

(a)  (1)  Federal  law  relating  to  the 
proper  use  of  Federal  funds  means: 

(i)  18  U.S.C.  201  (Bribery  of  Public 
Officials  and  Witnesses): 

(ii)  18  U.S.C.  286  (Conspiracy  to 
Defraud  the  Government  With  Respect 
to  Claims): 

(iii)  18  U.S.C.  287  (False,  Fictitious  or 
Fraudulent  Claims): 

(iv)  18  U.S.C.  371  (Conspiracy  to 
Commit  Offense  or  Defraud  the  United 
States)' 

(v)  18  U.S.C.  641  (Public  Money, 
Property  or  Records); 


(vi)  18  U.S.C.  1001  (Statements  or 
Entries  Generally); 

(vii)  18  U.S.C  1002  (Possession  of 
False  Papers  to  Defraud  the  United 
States); 

(viii)  18  U.S.C  1518  (Obstruction  of 
Federal  Audit): 

(ix)  31  U.S.C.  3729  (False  Claims): 

(x)  31  U.S.C.  3730  (Qvil  Actions  for 
False  Claims),  except  that  actions  that 
are  authorized  by  §  3730(b)  of  such  title 
to  be  brought  by  persons  may  not  be 
brought  against  the  Corporation,  any 
recipient,  subrecipient.  grantee,  or 
contractor  of  the  Corporation,  or  any 
employee  thereof; 

(xi)  31  U.S.C.  3731  (False  Claims 
Procedure); 

(xii)  31  U.S.C  3732  (False  Claims 
Jurisdiction);  and 

(xiii)  31  U.S.C  3733  (Qvil 
Investigative  Demands). 

(2)  For  the  purposes  of  the  laws  listed 
in  paragraph  (a)(1),  LSC  shall  be 
considered  a  Federal  agency  and  a 
recipient's  LSC  funds  shall  be 
considered  to  be  Federal  funds  provided 
by  grant  or  contract. 

(d)  a  violation  of  the  agreement 
means: 

(1)  That  the  recipient  has  been 
convicted  of,  or  judgment  has  been 
entered  against  tiie  recipient  for,  a 
violation  of  any  of  the  laws  listed  in 
§  1640.2(a)(1),  with  respect  to  its  LSC 
grant  or  contract,  by  the  court  having 
jurisdiction  of  the  matter  and  any 
appeals  of  the  conviction  or  judgment 
have  been  exhausted  or  the  time  for  the 
appeal  has  expired:  or 

(2)  An  employee  or  board  member  of 
the  recipient  has  been  convicted  of,  or 
judgment  has  been  entered  against  the 
employee  or  board  member  for,  a 
violation  of  any  of  the  laws  Usted  in 

§  1640.2(a)(1)  with  respect  to  a 
recipient's  grant  or  contract  with  LSC  by 
the  court  having  jurisdiction  of  the 
matter,  and  any  appeals  of  the 
conviction  or  judgment  have  been 
exhausted  or  the  time  for  appeal  has 
expired,  and  the  Corporation  finds  that 
the  recipient  has  knowingly  or  through 
gross  negligence  allowed  the  employee 
or  board  member  to  engage  in  such 
activities. 

f  1040.3    Contractual  agreement 

As  a  condition  of  receiving  LSC 
funds,  a  recipient  must  enter  into  a 
written  contractual  agreement  with  the 
Corporation  that,  with  respect  to  its  LSC 
funds,  it  will  be  subject  to  the  Federal 
laws  Usted  in  §  1640.2(a)(1).  The 
agreement  shall  include  a  statement  that 
all  of  the  recipient's  employees  and 
board  members  have  been  informed  of 
such  Federal  law  and  of  the 
consequences  of  a  violation  of  such  law, 
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both  to  the  recipient  and  to  themselves 
as  individuals; 

f  1640.4    VIolallon  of  agreement 

(a)  A  violation  of  the  agreement  under 
§  1640.2(b)(1)  shall  resuh  in  the 
recipient's  LSC  grant  or  contract  being 
terminated  by  the  Corporation  without 
need  for  a  termination  hearing.  During 
the  pendency  ()f  any  appeal  of  a 
conviction  or  judgment,  the  Corporation 
may  take  such  steps  as  it  determines 
necessary  to  safeguard  its  funds. 

(b)  A  violation  of  the  agreement  under 
§  1640.2(b)(2)  $hall  result  in  the 
recipient's  LSC  grant  or  contract  being 
terminated  by  the  Corporation.  Prior  to 
such  termination,  the  Corporation  shall 
provide  notice  and  an  oppoi;tunity  to  be 
heard  for  the  s^le  piupose  of 
determining  whether  the  recipient 
knowingly  or  through  gross  negligence 
allowed  the  en^ployee  or  board  member 
to  engage  in  the  activities  which  led  to 
the  conviction  or  judgment.  During  the 
pendency  of  aqy  appeal  of  a  conviction 
or  judgment  orj  during  the  pendency  of 

a  termination  hearing,  the  Corporation 
may  take  such  steps  as  it  determines 
necessary  to  safeguard  its  funds. 

i  1640.5    Reporting  requirement 

(a)  The  recipient  shall  give  telephonic 
or  other  actual  inotice  to  the  Corporation 
within  two  (2)  working  days  of  the  date 
that:  ' 

(1)  The  recipient  or  any  of  the 
recipient's  emjiloyees  has  been  charged 
with  a  violation  of  any  of  the  Federal 
laws  listed  in  §  1640.2(a)  with  respect  to 
its  LSC  funds;  or 

(2)  It  has  reafon  to  believe  that  any  of 
its  employees  Or  board  members  have 
misused  the  re<:ipient's  LSC  funds  in 
violation  of  any  of  the  Federal  laws 
listed  in  §  164C  .2(a). 

(b)  The  notic  9  required  in  paragraph 
(a)  of  this  sectii  m  shall  be  followed  by 
written  notice  vithin  ten  (10)  calendar 
days. 

(c)  A  recipient  or  an  employee  or 
board  member  of  the  recipient  has  been 
"charged  with  a  violation"  when  a 
governmental  entity  having  authority  to 
initiate  such  a  proceeding  has  instituted 
action  against  ^e  recipient  or  the 
recipient's  employee  and  the  proceeding 
is  pending. 

Dated:  August  20. 1996. 
Suzanne  B.  Glasew, 

Senior  Counsel  f6r  Operations  B-  Regulations. 
(PR  Ooc.  96-2161  »2  Filed  »-28-96;  8:45  am] 
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46  CFR  Part  1642 
Attorrwys' F«es 

agency:  Legal  Services  Corporation. 
ACTION:  Interim  rule  with  request  for 
comments. 

summary:  This  interim  rule  is  intended 

to  implement  a  provision  in  the  Legal 
Services  Corporation's  ("Corporation" 
or  "LSC')  FY  1996  appropriations  act 
that  prohibits  LSC  recipients  from 
seeking  attorneys'  fees  in  cases  filed 
after  the  date  of  enactment  of  the 
appropriation.  Although  this  interim 
rule  is  effective  upon  publication,  the 
Corporation  also  solicits  public 
comment  on  the  interim  rule  in 
anticipation  of  adoption  of  a  final  rule 
at  a  later  time. 

DATES:  This  interim  rule  is  effective  on 
August  29, 1996.  Comments  must  be 
submitted  on  or  before  October  28, 
1996. 

ADDRESSES:  Comments  should  be 
submitted  to  the  Office  of  General 
Counsel,  Legal  Services  Corporation. 
750  First  St,  NE..  1 1th  Floor. 
Washington.  DC  20002-4250. 
FOR  FURTHER  INFORMATION  CONTACT: 
Victor  Fortuno.  General  Coimsel.  (202) 
336-8910. 

SUPPLEMENTARY  INFORMATKM:  On  May 
19,  1996.  the  Operations  and 
Regulations  Committee  ("Committee") 
of  the  Legal  Services  Corporation 
("LSC"  or  "the  Corporation")  Board  of 
EKrectors  ("Board")  requested  the  LSC 
staff  to  prepare  interim  rules  to 
implement  §  504(a)(13)  of  the 
Corporation's  FY  1996  appropriations 
act.  Public  Law  104-134, 110  Stat.  1321 
(1996).  prohibiting  LSC  recipients  and 
their  employees  from  claiming,  or 
collecting  and  retaining  attorneys'  fees. 
The  Committee  held  hearings  on  July  10 
and  19.  and  the  Board  adopted  this 
interim  rule  on  July  20  for  publication 
in  the  Federal  Re^ster.  The  Committee 
recommended  and  the  Board  agreed  to 
publish  this  rule  as  an  interim  rule.  An 
interim  rule  is  necessary  in  order  to 
provide  prompt  and  critically  necessary 
guidance  to  LSC  recipients  on 
legislation  that  is  already  in  effect  and 
which  carries  severe  penalties  for 
noncompliance.  Because  of  the  great 
need  for  guidance  on  how  to  comply 
with  substantially  revised  legislative 
requirements,  prior  notice  and  public 
comment  are  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest.  5  U.S.C.  553(b)(3)(B)  and 
553(d)(3).  Accordingly,  this  rule  is 
effective  upon  pubUcation. 

However,  the  Corporation  also  solicits 
public  comments  on  the  rule  for  review 


and  consideration  by  the  Committee. 
After  receipt  of  written  public  comment, 
the  Committee  intends  to  hold  public 
hearings  to  consider  the  written 
comments  and  to  hear  oral  comments. 
The  Committee  anticipates  that  a  final 
rule  will  be  issued  which  will  supersede 
this  interim  rule. 

Hiis  rule  is  based,  in  part,  on 
provisions  in  45  CFR  Part  1609,  the 
Corporation's  regulation  dealing  with 
attorneys'  fees  in  relation  to  fee- 
generating  cases.  The  Corporation  has 
determined  that,  although  related,  the 
issues  of  fee-generating  cases  and 
attorneys'  fees  are  sufficiently  separate 
to  warrant  separate  rules.  Accordingly, 
the  provisions  on  attorneys'  fees  and 
acceptance  of  reimbursement  for  costs 
and  expenses  in  this  part  supersedes  the 
comparable  provisions  in  Part  1609.  A 
revised  version  of  part  1609  is  also 
published  in  this  pubUcation  of  the 
Federal  Register  as  a  proposed  rule. 

A  section-by-section  discussion  of 
this  interim  rule  is  provided  below. 

Section  1642.1    Purpose 

The  purpose  of  this  rule  is  to  ensure 
that  LSC  recipients  and  their  employees 
do  not  seek  or  retain  attorneys'  fees 
awarded  pursuant  to  Federal  or  State 
law.  including  common  law.  permitting 
or  requiring  such  fees. 

Section  1642.2    Definitions 

This  section  defines  "attorneys'  fees" 
as  an  award  that  is  intended  to 
compensate  an  attorney  of  the 
prevailing  party  as  permitted  or 
required  by  Federal  or  State  law.  An 
"award"  is  defined  as  an  order  of  a 
court  or  administrative  agency  that  an 
unsuccessful  party  pay  the  attorneys' 
fees  of  the  prevailing  party.  The 
definition  makes  clear  that  the  term 
includes  attorneys'  fees  that  are 
awarded  as  part  of  a  court  or  agency 
approved  settlement  agreement.  The 
Corporation  has  received  a  number  of 
comments  arguing  that  the  restriction 
was  not  intended  to  apply  to  attorneys' 
fees  in  Social  Security  cases,  because 
such  fees  are  paid  pursuant  to  an 
agreement  by  the  client  to  pay  the  fees 
out  of  the  client's  back  benefits.  The 
court  or  administrative  agency  merely 
approves  the  agreement,  but  does  not 
"award"  the  fees.  The  definition  of 
"award"  reflects  this  interpretation. 

Programs  which  seek  fees  out  of 
favorable  awards  io  clients  should  be 
aware  that  the  Corporation's 
interpretation  of  the  statute  reflected  in 
this  interim  rule  may  change  following 
receipt  of  public  comment  and  any  such 
change  could  affect  a  recipient's 
practices. 
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Section  1642.3    Pmhibition 

This  section  states  the  restriction  on 
attorneys'  fees  contained  in  §  S04(a)(13) 
of  the  Corporation's  FY  1996 
appropriations  act,  which  prohibits  LSC 
recipients  from  claiming,  or  collecting 
and  retaining  attorneys'  fees  in  any 
cases.  This  rule  uses  the  term  "cases" 
and  does  not  refer  to  "matters,"  as  does 
the  underlying  statute,  because 
attorneys'  fees  may  only  be  derived  from 
cases.  Paragraph  (a)  prohibits  recipients 
or  their  employees  from  claiming,  or 
collecting  and  retaining  attorneys'  fiees 
in  any  case,  unless  allowed  under 
paragraph  (c).  Paragraph  (b)  provides 
that  private  attorneys  who  are  paid  by 
LSC  recipients  to  handle  cases  for 
eligible  clients  as  part  of  a  recipient's 
PAI  program,  under  a  contract  or 
judicare  program,  may  not  seek  fees  in 
those  cases  unless  allowed  under 
paragraph  (c).  The  prohibition  apphes  to 
those  private  attorneys  who  receive 
funds  from  a  recipient,  because  they  are 
persons  receiving  financial  assistance 
under  the  appropriations  bill  and  are 
thus  subject  to  the  prohibition  on 
attorneys'  fees.  This  would  not  include 
pro  bono  attorneys  who  receive  no 
compensation  frt)m  a  recipient  to  handle 
cases,  because  they  are  not  receiving 
financial  assistance  to  provide  the 
services. 

Paragraph  (c)  clarifies  that  the 
prohibitions  in  paragraphs  (a)  and  (b)  do 
not  apply  to  four  situations.  First,  the 
statute  expressly  allows  programs  to 
seek  and  retain  attorneys'  fees  for  cases 
filed  prior  to  April  26, 1996,  but  this 
exception  does  not  extend  to  any 
additional  claims  for  the  client  filed 
after  April  26, 1996,  in  any  pending 
case. 

Second,  the  prohibitions  in 
paragraphs  (a)  and  (b)  do  not  apply  to 
activity  allowed  pursuant  to  42  U.S.C. 
2996e(d)(6)  of  the  LSC  Act,  which 
permits  recipient  attorneys  to  accept 
compensation  for  legal  services  that 
they  provide  as  officers  of  the  court,  i.e., 
court  appointments. 

Third,  paragraph  (c)  clarifies  that 
sanctions  imposed  by  coiuls  on  parties 
in  litigation  for  behavior  that  violates 
court  rules  may  be  accepted  by 
recipients  because  they  are  considered 
to  be  sanctions  rather  than  attorneys' 
fees.  Such  sanctions  often  include 
compensation  for  the  time  spent  by  the 
opposing  lawyer  in  litigating  against  the 
sanctioned  behavior. 

Finally,  the  restrictions  do  not  apply 
to  the  reimbursement  of  costs  and 
expenses  made  by  an  opposing  party. 


Section  1 642. 4    Accounting  for  and  use 
of  Attorneys'  Fees 

This  section  is  a  revised  version  of 
§  1609.6,  which  is  superseded  by  this 
interim  rule.  It  includes  an  accounting 
requirement  for  attorneys'  fees  that  are 
permitted  under  §  1642.3(c)  of  this  part 
that  are  received  by  a  recipient. 
Recipients  are  required  to  allocate  such 
fees  that  are  received  from  cases  or 
matters  supported  in  whole  or  in  part 
with  LSC  funds  to  the  LSC  fund  in  the 
same  proportion  that  the  case  or  matter 
was  funded  with  LSC  funds.  Thus,  if  a 
particular  case  was  funded  60%  by  LSC 
funds  and  40%  from  non-LSC  funds,  a 
recipient  would  be  required  to  allocate 
60%  of  the  fees  received  to  the  LSC 
account.  There  is  no  requirement  that 
the  program  allocate  the  remaining  40% 
to  any  particular  account.  This  is  a 
change  from  current  law  that  required 
allocation  to  the  same  fund  to  which 
expenses  had  been  charged.  The  change 
is  based  on  a  policy  that,  if  a  non-LSC 
funder  does  not  require  that  its  fund  be 
reimbursed  from  attorneys'  fees 
awarded  in  litigation  supported  with  its 
funds,  LSC  should  not  dictate  how  those 
funds  are  to  be  allocated. 

Section  1642.5    Acceptance  of 
Reimbursement  From  a  Client 

This  section  allows  recipients  to 
accept  reimbursement  from  clients  for 
out-of-pocket  costs  and  expenses 
inciured  in  connection  with  cases 
where  the  client  recovers  damages  or 
statutory  benefits,  provided  that  the 
client  has  agreed  in  writing  to  reimburse 
the  recipient  for  such  costs  and 
expenses  out  of  any  recovery.  This 
section  also  authorizes  recipients  to 
require  clients  who  do  not  qualify  for  in 
forma  pauperis  to  pay  court  costs. 

Section  1642.6    Recipient  Policies, 
Procedures  and  Recordkeeping 

This  section  requires  the  recipient  to 
establish  written  policies  and 
procedures  to  guide  the  recipient's  staff 
to  ensure  compliance  with  this  rule. 
Recipients  are  also  required  to  maintain 
sufficient  documentation  to  demonstrate 
compliance  with  this  part. 

List  of  Subjects  in  45  CFR  Part  1642 

Attorneys'  fees;  Grant  programs — law; 
Legal  services. 

For  reasons  set  forth  in  the  preamble, 
45  CFR  Chapter  XVI  is  amended  by 
adding  part  1642  as  follows: 

PART  1642— ATTORNEYS'  FEES 

1642.1  Purpose. 

1642.2  Detinitions. 

1642.3  Prohibition. 


1642.4  Accounting  for  and  use  of  attorneys' 
fees. 

1642.5  Acceptance  of  reimburaament  from  a 
client 

1642.6  Recipient  policies,  procedures  and 
recordkeeping. 

Authority:  Sec.  504(a)(13),  Pub.  L.  104- 
134,  110  Stat  1321;  42  U.S.C  2996e(dK6). 

11642.1    PurpoM. 

This  part  is  designed  to  insure  that 
recipients  or  employees  of  recipients  do 
not  claim,  or  collect  and  retain 
attorneys'  fees  available  under  any 
Federal  or  State  law  permitting  or 
requiring  the  awarding  of  attorneys' 
fees. 

§1642.2    Definitiom. 

(a)  Attorneys'  fees  means  an  award  to 
compensate  an  attorney  of  the 
prevailing  party  made  pursuant  to 
common  law  or  Federal  or  State  law 
permitting  or  requiring  the  awarding  of 
such  fees. 

(b)  An  award  is  an  order  by  a  court 
or  an  administrative  agency  that  the 
unsuccessful  party  pay  the  attorneys' 
fees  of  the  prevailing  party  or  an  order 
by  a  court  or  administrative  agency 
approving  a  settlement  agreement  of  the 
parties  which  provides  for  payment  of 
attorneys'  fees  by  an  adversarial  party. 

§1642.3    Prohibmon. 

(a)  Except  as  permitted  by  paragraph 
(c)  of  this  section,  no  recipient  or 
employee  of  a  recipient  may  claim,  or 
collect  and  retain  attorneys'  fees  in  any 
case  undertaken  on  behalf  of  a  client  of 
the  recipient. 

(b)  Except  as  permitted  by  paragraph 
(c)  of  this  section,  no  recipient  and  no 
private  attorney  who  receives 
compensation  from  a  recipient  to 
provide  legal  assistance  to  eligible 
clients  under  the  recipient's  private 
attorney  involvement  (PAI)  program, 
judicare  program,  contract  or  other     * 
arrangement,  may  claim,  or  collect  and 
retain  attorneys'  fees  for  such  legal 
assistance. 

(c)  The  prohibitions  contained  in 
paragraphs  (a)  and  (b)  of  this  section 
shall  not  apply  to; 

(1)  Cases  filed  prior  to  April  26.  1996. 
except  that  the  prohibition  shall  apply 
to  any  additional  claim  for  the  client 
made  in  a  case  pending  on  April  26. 
1996; 

(2)  Cases  to  which  a  court  appoints  a 
recipient  or  an  employee  of  a  recipient 
to  provide  representation  in  a  case 
pursuant  to  a  statute  or  a  court  rule  or 
practice  equally  applicable  to  all 
attorneys  in  the  jurisdiction,  and  in 
which  the  recipient  or  employee 
receives  compensation  under  the  same 
terms  and  conditions  as  are  applied 
generally  to  attorneys  practicing  in  the 
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coort  in  whi(ih  the  appointment  is 
made; 

(3)  Sanctic^s  imposed  bya  court  for 
violations  of  Court  rules,  including  Rule 
11  or  discovery  rules  of  the  Federal 
Rules  of  Civil  Procedure,  or  similar 
State  court  rUles;  or 

(4)  Reimbut^ement  of  costs  and 
expenses  froi|i  an  opposing  party. 

§  1 642.4    Accounting  for  and  use  of 
attorneys'  fee*. 

(a)  Attorneys'  fees  received  by  a 
recipient  pureuant  to  §  1642.3(c)  for 
work  supported  in  whole  or  in  part  with 
funds  provided  by  the  Corporation  shall 
be  allocated  to  the  fund  in  which  the 
recipient's  L3C  grant  is  recorded  in  the 
same  proportion  that  the  amount  of 
Corporation   imds  expended  bears  to 


the  total  amount  expended  by  the 
recipient  to  support  the  work. 

(b)  Attorneys'  fees  shall  be  recorded 
during  the  accounting  period  in  which 
the  money  from  the  fee  award  is 
actually  received  by  the  recipient  and 
may  be  expended  for  any  purpose 
permitted  by  the  LSC  Act,  regulations 
and  other  law  applicable  at  the  time  the 
money  is  received. 

§  1 642^    Acceptance  of  reimburasuMnt 
from  a  client 

(a)  When  a  case  results  in  a  recovery 
of  damages  or  statutory  benefits,  a 
recipient  may  accept  reimbursement 
from  the  client  for  out-of-pocket  costs 
and  expenses  incurred  in  connection 
with  the  case,  if  the  client  has  agreed  in 
writing  to  reimburse  the  recipient  for 


such  costs  .and  expenses  out  of  any  such 
recovery. 

(b)  A  recipient  may  require  a  client  to 
pay  court  costs  when  the  client  does  not 
qualify  to  proceed  in  forma  pauperis 
under  the  rules  of  the  jurisdiction. 

§  1642.6    Recipient  policies,  procedures 
and  recorditeeping. 

The  recipient  shall  adopt  written 
policies  and  procedures  to  guide  its  staff 
in  complying  with  this  part  and  shall 
maintain  records  sufficient  to  document 
the  recipient's  compliance  with  this 
part. 

Dated:  August  20. 1996. 
Suzanne  B.  Glasow, 

Senior  Counsel  for  Operations  &  Regulations. 
IFR  Doc.  96-21660  Filed  8-26-96;  8:45  am) 
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LEGAL  SERVICES  CORPORATION 
45  CFR  Part  1609 

F6«-Gen«rating  Cases 

AQENCY:  Legal  Services  Corporation. 
ACTKM:  Proposed  rule. 

SUMMARY:  This  proposed  regulation 
would  completely  revise  the  Legal 
Services  Corporation's  ("Corporation" 
or  "LSC")  regulation  relating  to  fee- 
generating  cases.  A  major  revision  is  the 
removal  of  the  current  regulation's 
provisions  on  attorneys'  tees.  Attorneys' 
fises  are  addressed  in  part  1642  of  the 
Corporation's  regulations,  which  is  also 
being  published  as  an  interim  rule  in 
this  publication  of  the  Federal  Register. 
This  proposed  rule  also  makes 
substantive  and  clarifying  revisions  to 
several  sections.  In  addition,  some 
sections  have  been  merged  and 
unnecessary  provisions  have  been 
eliminated. 

DATES:  Comments  should  be  received  on 
or  before  October  28, 1996. 
ADDRESSES:  Comments  should  be 
submitted  to  the  Office  of  the  General 
Counsel,  Legal  Services  Corporation, 
750  First  St.  NE.,  11th  Floor. 
Washington,  DC  20002-4250. 
FOR  FURTHER  INFORMATION  CONTACT: 
Victor  M.  Fortimo,  General  Counsel, 
(202) 336-8910. 

SUPPLEMENTARY  INFORMATION:  This  rule 
has  been  under  review  by  the 
Operations  and  Regulations  Committee 
("Committee")  of  the  LSC  Board  of 
Directors  ("Board")  since  September 
1994.  The  Committee  held  public 
hearings  on  September  17  and  October 
28, 1994,  and  February  17, 1995,  on 
proposed  revisions.  When  it  became 
apparent  that  Congress  was  considering 
substantially  revised  legislation  related 
to  this  rule,  the  Committee  siispended 
consideration  until  the  new  legislation 
became  law.  PubUc  Law  104-134, 110 
Stat.  1321  (1996),  the  Corporation's  FY 
1996  appropriations  act  became  law  on 
April  26, 1996.  The  new  legislation  did 
not  contain  any  restrictions  on  taking  of 
fise-generating  cases,  but  it  did  prohibit 
recipients  from  claiming,  or  coUecting 
and  retaining,  any  attorneys'  fees 
pursuant  to  any  Federal  or  State  law 
permitting  or  requiring  the  awarding  of 
such  fees.  See  §  504(a)(13)  of  Pub.  L 
104-134.  On  May  19, 1996,  the 
Committee  directed  LSC  staff  to  prepare 
an  interim  rule  to  implement  a  new 
legislative  restriction  on  the  taking  of 
attorneys'  fees  by  LSC  recipients,  an 
issue  implicated  in  the  current  version 
of  this  rule. 

LSC  staff  recommended  and  the 
Committee  decided  to  promulgate  a 


separate  rule,  45  CFR  Part  1642.  to 
address  the  attorneys'  fees  issue  which 
is  also  published  as  an  interim  rule  in 
this  volume  of  the  Federal  Register.  The 
Committee  met  on  July  10  and  19, 1996, 
to  consider  a  draft  of  a  revised  Part  1609 
prepared  by  LSC  staff  and,  after  making 
some  changes,  made  a  recommendation 
to  the  Board  and  the  Board  voted  to 
publish  this  proposed  rule  in  the 
Federal  Register  for  public  notice  and 
comment. 

This  proposed  rule  would  revise  the 
current  rule  entirely.  It  deletes  the 
attorneys'  fees  provisions  in  order  to 
address,  in  a  separate  part,  provisions 
responsive  to  the  Corporation's  FY  1996 
appropriations.  The  other  changes  made 
to  the  rule  were  under  consideration  by 
the  Conunittee  last  year.  Recipients 
should  note  that,  upon  pubUcation  of  an 
interim  rule  on  attorneys'  fees,  the 
attorneys'  fees  provisions  in  the  current 
part  1609  will  no  longer  have  the  force 
and  effect  of  law,  regardless  of  whether 
any  revisions  to  this  proposed  rule  are 
adopted  and  published  as  final  by  the 
LSC  Board. 

A  section-by-section  analysis  of  this 
proposed  rule  is  provided  below. 

Section  1609.1    Purpose 

This  section  is  revised  to  state  more 
clearly  the  purposes  of  this  regulation, 
which  are:  (1)  To  ensure  that  recipients 
do  not  use  scarce  resources  for  cases 
where  private  attorneys  are  available  to 
provide  effective  representation,  and  (2) 
to  assist  eUgible  clients  to  obtain 
appropriate  and  effective  legal 
assistance. 

Section  1609.2    Definition 

This  section  defines  "fee-generating 
case."  A  technical  numerical  change  is 
made  to  clarify  that  the  definition 
includes  fees  fsom.  three  soiut»s:  an 
award  (1)  to  a  cUent,  (2)  from  pubHc 
funds,  or  (3)  from  the  opposing  party. 
The  definition  is  also  revised  to  explain 
what  is  not  a  "fee-generating  case."  The 
revision  makes  it  clear  that  court 
appointments  are  not  to  be  considered 
fee-generating  cases,  even  where  fees  are 
paid,  since  such  cases  are  a  professional 
obligation  of  all  attorneys.  Tlie 
definition  also  does  not  include 
situations  where  recipients  imdertake 
representation  imder  a  contract  with  a 
government  agency  or  other  entity. 
Acceptance  of  a  payment  under  a 
contract  arrangement  in  such  a  situation 
does  not  constitute  a  fee-generating 
case,  because  a  contract  payment  does 
not  constitute  fees  that  come  from  an 
award  to  a  client  or  attorneys'  fees  that 
come  from  public  funds  or  the  losing 
party  in  a  case. 


Section  1609.3    General  Requirements 

This  section  defines  the  limits  within 
which  recipients  may  undertake  fee- 
generating  cases.  This  new  section 
reorganizes  and  replaces  §§  1609.3  and 
1609.4  of  the  current  rule  in  order  to 
make  them  easier  to  understand.  It  is 
also  retitled.  The  provision  requiring 
recipients  to  establish  procedures  fw 
the  referral  of  fee-generating  cases  is 
deleted,  and  a  new  section  on  poUcies 
and  procedures  is  added  to  the  rule. 

Paragraph  (a)  provides  that,  except  as 
provided  in  paragraph  (b)  of  this 
section,  a  recipient  may  undertake  a  fee- 
generating  case  only  after  the  case  has 
been  rejected  by  the  local  lawyer  referral 
service  or  by  two  private  attorneys,  or 
when  neither  the  referral  service  nor 
two  attorneys  will  take  the  case  without 
a  consultation  fee.  The  current  rule 
states  that  "neither  the  referral  service 
nor  any  attorney  will  consider  the  case 
without  payment  of  a  consultation  fee." 
[emphasisadded]  The  current  rule  sets 
up  an  impossible  burden  for  a  recipient 
to  meet,  and  the  Committee  has  decided 
that  the  proposed  new  standard  is 
reasonable  and  consistent  with  the 
purposes  of  this  rule. 

Paragraph  (b)  clarifies  those 
drciunstances  under  which  a  recipient 
may  undertake  a  fee-generating  case 
without  first  attempting  to  refer  the  case 
to  the  private  bar.  "The  first  situation  is 
delineated  in  §  1609.3(b)(1)  and  is  based 
on  §  1609.4(d)  of  the  current  regulation. 
This  provision  is  revised  to  include  any 
cases  which,  Uke  Social  Security  cases, 
meet  the  terms  of  the  underlying 
statutory  provision.  A  1977  amendment 
to  §  1007(b)(1)  of  the  Legal  Services 
Corporation  Act,  42  U.S.C.  2996, 
prohibits  the  Corporation  from  issiiing 
guidelines  on  fee-generating  cases  that 
would  preclude  recipients  from  taking 
"cases  in  which  a  client  seeks  only 
statutory  benefits  and  appropriate 
private  representation  is  not  available." 
42  U.S.C.  2996f(b)(l).  The  legislative 
history  of  this  amendment  clearly 
indicates  that  Congress  intended  the 
provision  to  apply  to  the  Social  Security 
Act  ("SSA")  and  Supplemental  Security 
Income  ("SSI")  cases  that  are  covered  t^ 
both  the  current  and  the  proposed  rules, 
and  to  "such  other  cases  as  the 
Corporation  deems  appropriate  because 
the  only  recovery  sought  by  the  eUgible 
cUent  is  the  amount  of  subsistence 
benefits  to  which  he  or  she  is  statutorily 
entitled."  S.  Rep.  No.  172,  95th  Cong., 
1st  Sess.  15  (1977).  The  Committee  has 
decided  to  add  language  to  the  rule  that 
would  include  not  only  Social  Security 
cases  but  also  any  other  similar 
statutory  benefits  cases.  The  Committee 
is  aware  that,  since  the  1977 
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amendments  to  the  LSC  Act,  the  niles 
governing  fees  in  veterans'  benefits 
appeals,  for  example,  have  been 
changed  and  seeks  comments  on 
whether  those  cases  or  other  similar 
cases  should  be  treated  in  the  same 
manner  as  Social  Security  cases. 

Another  circumstance  under  which  a 
recipient  may  undertake  a  fee- 
generating  case  without  first  attempting 
to  refer  the  case  to  the  private  bar  is  set 
out  in  S  1609.3(b)(2).  This  provision  is 
based,  in  part,  on  a  piovisian  that 
appeared  in  the  original  LSC  regulation 
adopted  in  1976  that  allowed  a  recipient 
to  determine  that  the  case  was  of  the 
type  that  private  attorneys  did  not 
accept  or  did  aot  accept  without  a  fee. 
LSC  removed  that  provision  as  part  of 
its  1984  revision,  in  part  because  of 
concern  that  it  gave  too  much  discretion 
to  project  directors.  This  proposal 
suggests  a  middle  ground  between  the 
two  positions.  It  restores  to  the 
discretion  of  the  recipient  the  decision 
about  what  ki4ds  of  cases  would 
qualify,  but  requires  that  the  recipient 
consult  with  appropriate  representatives 
of  the  private  bar  in  making  that 
determination.  The  recipient  has  the 
authority  to  determine  the  appropriate 
representatives,  which  could  include 
representatives  of  the  organized  bar,  the 
local  referral  service  or  private  attorneys 
who  handle  pfaintifiis'  tort  cases, 
depending  on  the  make-up  of  the  local 
bar  and  the  kind  of  cases  being 
considered.  The  provision  does  not 
specify  whether  the  governing  body  or 
the  director  of  the  recipient  is 
authorized  to  do  the  consultation  and 
make  the  determination,  leaving  that 
judgment  to  the  local  decision-making 
process. 

Ninnerous  revisions  are  proposed  to 
be  made  in  the  language  and 
organization  of  §  1609.3(b)(3),  which  is 
based  on  the  remaining  provisions  of 
§  1609.4  of  thc^  current  regulation.  The 
current  regulation  uses  the  term  "free 
referral"  instead  of  "referral  to  the 
private  bar."  The  Committee  decided 
that  the  term  '*free  referral"  was  too 
vague  and  has  substituted  "refierral  of 
the  case  to  the  private  bar"  which  is 
more  descriptive.  This  provision  makes 
it  clear  that  th0  director  of  the  recipient 
(or  the  director's  designee)  has  the 
express  authority,  subject  to  policies 
adopted  by  the  recipient,  to  make  the 
determinations  listed. 

Section  160$.3(b)(3)(i)  is  a  new 
proposal.  It  recognizes  that,  in  certain 
cases,  past  experience  in  trying  to  refer 
out  similar  cases  has  shown  that  referral 
efforts  would  be  futile.  The  Corporation 
does  not  wish  iscarce  resources  to  be 
expended  for  efforts  that  the  recipient 
knows  will  prove  useless.  This 


provision,  which  is  intended  to  address 
the  specific  circumstances  in  a 
particular  case,  differs  from 
§  1609.3(b)(2),  which  deals  with 
categories  of  case  types. 

Section  1609.3(b)(3)(ii)  is  essentially 
the  same  as  the  comparable  provision  in 
the  current  regulaticm.  It  allows  a 
recipient  to  take  a  case  if  emergency 
circumstances  require  immediate  action 
before  referral  procediues  can  be 
imdertaken. 

Section  1609.3(b)(3)(iii)  is  a  revised 
version  of  the  current  1609.4(b).  It  is 
included  under  the  category  of  cases 
where  the  recipient's  director  or 
designee  needs  to  make  a  case-by-case 
determination  of  the  appropriate 
treatment  of  the  case.  The  Committee 
also  added  the  language  on  statutory 
fees  to  make  it  clear  that  if  adequate 
statutory  fees  were  available  to  attract 
private  counsel,  the  recipient  should  try 
to  refer  the  case  out  to  the  private  bar, 
regardless  of  whether  recovery  of 
damages  is  a  principal  object  of  the 
client's  case.  This  is  not  clear  imder  the 
current  regulation.  Thus,  for  such  cases, 
the  Committee  wished  to  clarify  that  if 
substantial  fees  might  be  available  and 
the  cases  did  not  fall  under  any  of  the 
other  categories  authorizing 
representation,  then  the  program  was 
obhgated  to  attempt  referral  in 
accordance  with  §  1609.3(a). 

The  language  in  the  current  rule 
relating  to  ancillary  relief  and 
counterclaims  is  proposed  to  be  deleted 
because  it  is  conhising  and 
unnecessarily  complicated,  and  the 
Committee  wanted  the  commentary  to 
include  examples  of  the  kinds  of 
circumstances  under  which  the 
recipient's  director  could  determine  that 
the  recovery  of  damages  was  not  the 
principal  object  of  the  case.  For 
example,  if  the  principal  relief  sought  is 
equitable  or  a  declaratory  judgement, 
inclusion  of  a  prayer  for  damages  would 
not  ttun  the  matter  into  a  fee-generating 
case.  Similarly,  if  the  recipient  is 
representing  the  defendant  in  a  case,  the 
inclusion  of  a  coimterclaim  for  damages 
to  protect  the  defendant's  rights  would 
not  make  the  matter  a  fee-generating 
case. 

Finally,  because  this  proposed  rule 
has  deleted  provisions  on  attorneys'   ' 
fees,  paragraph  (c)  directs  recipients  to 
refer  to  the  Corporation's  new  rule  on 
attorneys'  fees,  45  CFR  Part  1642. 

Section  1609.4    Recipient  Policies, 
Procedures  and  Recordkeeping 

This  new  section  requires  that 
recipients  establish  written  policies, 
procedures  and  recordkeeping 
requirements  that  will  guide  recipient 


staff  to  ensiue  compliance  with  this 
rule. 

Miscellaneous  Changes 

Sections  1609.5  through  1609.7  of  the 
current  regulation  are  proposed  to  be 
deleted  and  are  superseded  by  a  new 
interim  regulation,  45  CFR  Part  1642, 
also  pubUshed  in  this  publication  of  the 
Federal  Register.  Accordingly, 
§§  1609.5  through  1609.7  no  longer  have 
the  force  of  law. 

List  of  Subjects  in  45  CFR  Part  1609 

For  reasons  set  forth  in  the  preamble. 
45  CFR  Part  1609  is  proposed  to  be 
revised  to  read  as  follows: 

PART  1809— FEE-OENERATINQ 
CASES 

1609.1  Purpose. 

1609.2  Definitioa. 

1609.3  General  requirements. 

1609.4  Recipient  policies,  procedures  and 
recordkeeping. 

Authority:  42  U.S.C.  2996i{bMl)  and 
2996e(c)(6). 

S  1609.1    Purpoae. 

This  pari  is  designed  (1)  to  ensure  that 
recipients  do  not  use  scarce  legal 
services  resoiut»s  when  private 
attorneys  are  available  to  provide 
effective  representation  and  (2)  to  assist 
eligible  clients  to  obtain  appropriate  and 
effective  legal  assistance. 

§1609.2    Deflnition. 

(a)  As  used  in  this  part,  "fee- 
generating  case"  means  any  case  or 
matter  which,  if  undertaken  on  behalf  of 
an  eligible  client  by  an  attorney  in 
private  practice,  reasonably  may  be 
expected  to  result  in  a  fee  for  legal 
services  from  an  award  (1)  to  a  client.^ 
(2)  from  pubhc  funds  or  (3)  frtun  the 
opposing  party. 

(b)  "Fee-generating  case"  does  not 
include  a  case  where  (1)  a  court 
appoints  a  recipient  or  an  employee  of 
a  recipient  to  provide  representation  in 
a  case  pursuant  to  a  statute  or  a  court 
rule  or  practice  equally  applicable  to  all 
attorneys  in  the  jurisdiction,  or  (2)  a 
recipient  vmdertakes  representation 
under  a  contract  with  a  government 
agency  or  other  entity. 

S  1609.3    General  Requirements. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  a  recipient  may 
provide  legal  assistance  in  a  fee- 
generating  case  only  if: 

(1)  The  case  has  been  rejected  by  the 
local  lawyer  referral  service,  or  by  two 
private  attorneys;  or 

(2)  Neither  the  referral  service  nor  two 
private  attorneys  will  consider  the  case 
without  payment  of  a  consultation  fee. 
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(b)  A  recipient  may  provide  legal 
assistance  in  a  fiBe-generating  case 
without  first  attempting  to  refer  the  case 
pursuant  to  paragraph  (a)  of  this  section 
only  when: 

(1)  An  eligible  cUent  is  seeking  only 
statutory  benefits,  including  but  not 
limited  to,  subsistence  benefits  imder 
Subchapter  II  of  the  Social  Security  Act. 
42  U.S.C.  401  et  seq.,  as  amended. 
Federal  Old  Age,  Survivors,  and 
Disability  InsiuBnce  Benefits:  or 
Subchapter  XVI  of  the  Social  Security 
Act.  42  U.S.C  1381  et  seq.,  as  amended. 
Supplemental  Security  Income  for 
Aged.  Blind,  and  Disabled; 

(2)  The  recipient,  after  consultation 
with  appropriate  representatives  of  the 
private  bar.  has  determined  that  the  type 


of  case  is  one  that  private  attorneys  in 
the  area  served  by  the  recipient 
ordinarily  do  not  accept,  or  do  not 
accept  without  prepayment  of  a  fee;  or 

(3J  The  director  of  the  recipient,  or  the 
director's  designee,  has  determined  that 
referral  of  the  case  to  the  private  bar  is 
not  possible  because: 

(i)  Documented  attempts  to  refer 
similar  cases  in  the  past  generally  have 
been  futile; 

(ii)  Emergency  circumstances  compel 
immediate  action  before  referral  can  be 
made,  but  the  client  is  advised  that,  if 
appropriate  and  consistent  with 
professional  responsibiUty.  referral  will 
be  attempted  at  a  later  time;  or 

(iii)  Recovery  of  damages  is  not  the 
principal  object  of  the  recipient's 
cUent's  case  and  substantial  statutory 


attorneys'  fees  are  not  likely  to  be 
available. 

(c)  Recipients  should  refer  to  45  TR 
Part  1642  for  restrictions  on  claiming,  or 
collecting  and  retaining  attorneys'  fees. 

§1608.4    Recipient  poMdes,  procedurM 
and  recordlteeping. 

Each  recipient  shall  adopt  written 
pohcies  and  procedures  to  guide  its  staff 
in  complying  with  this  part  and  shall 
maintain  records  sufficient  to  document 
the  recipient's  compliance  with  this 
part. 

Dated:  August  20. 1996. 
Suzanne  B.  Glasow. 

Senior  Counsel  for  Operations  &■  Regulations. 
(FR  Doc.  96-21669  Filed  8-28-96;  8:45  am] 
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DEPARTMdfT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  AOmnNISTRATION 

48  CFR  Parte  12. 13. 32,  and  52 
[FAC  90-42,  FAR  Case  91-118] 
RIN  9000-nAQ|«9 

Federal  Acc|uisltion  Regulation; 
Payment  by  Electronic  Funds  Transfer 

AGBlClES:  Department  of  Defense  (DoD), 
General  Sertices  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

action:  Intel 
comment. 


tim 


rule  with  request  for 


SUMMARY:  The  Qvilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Coimdl  have 
agreed  on  an  interim  rule  to  amend  the 
Federal  Acquisition  Regulation  (FAR)  to 
address  theuse  of  electronic  funds 
transfers  (EFT)  for  Federal  contract 
payments,  ^d  to  facilitate 
implementation  of  Public  Law  104-134 
which  man4ates  payment  by  EFT  in 
certain  situations.  This  regulatory  action 
was  not  subject  to  Office  of  Management 
and  Budget  review  under  Executive 
Order  12860,  dated  September  30, 1993. 
and  is  not  aimajor  rule  under  5  U.S.C. 
804.  A  companion  dociunent,  the  Small 
Entity  Compliance  Guide,  follows  this 
FAC  and  m»y  be  located  on  the  Internet 
at  http://wvrw.gsa.gov/far. 

DATES:  Effete  Date:  August  29, 1996. 
Commeni^  Dote:  Comments  should  be 
submitted  t^  the  FAR  Secretariat  at  the 
address  shoWn  below  on  or  before 
October  28..  1996  to  be  considered  in  the 
formulatiori  of  a  final  rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Acnninistration,  FAR 
Secretariat  (MVR).  18th  &  F  Streets,  NW, 
Room  4035,  Attn:  Ms.  Beverly  Fayson, 
Washingtori,  DC  20405. 

Please  citb  FAC  90-42.  FAR  case  91- 
118  in  all  correspondence  related  to  this 
case.  I 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jeremy  Olspn  at  (202)  501-3221  in 
reference  td  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat.  Room  4035.  GS  Building. 
Washingto^.  DC  20405  (202)  501-4755. 
Please  cite  f  AC  90-^2.  FAR  case  91- 
118. 


StiPPLEMENTARY  INFORMATION: 
A.  Background 

Public  Law  104-134,  the  Omnibus 
Consolidated  Rescissions  and 
Appri     -iations  Act  of  1996,  contained  a 
se     '    d  chapter  10  entitled  Debt 
Cc  lection  Improvements.  Subsection 
(x)(l)  of  Section  31001.  the  Debt 
Collection  Improvement  Act  of  1996, 
amended  Section  3332  of  title  31, 
United  States  Code,  by  adding  the 
following  new  statutory  requirement: 
"(e)(1)  Notwithstanding  subsections  (a) 
through  (d)  of  this  section,  sections 
5120(a)  and  (d)  of  title  38,  and  any  other 
provision  of  law,  all  Federal  payments 
to  a  recipient  who  becomes  eligible  for 
that  type  of  payment  after  90  days  after 
the  date  of  the  enactment  of  the  E)ebt 
Collection  Improvement  Act  of  1996 
shall  be  made  by  electronic  funds 
transfer." 

The  statute  further  defines  Federal 
payments  to  include  vendor  payments 
and  expense  reimbursements,  as  well  as 
providing  exemption  for  payments  to 
certain  recipients.  The  effective  date  of 
this  provision  is  July  26, 1996. 

Public  Law  104-134  also  contained 
provisions  for  payments  by  EFT  which 
become  applicable  after  January  1. 1999. 

Under  mis  statute,  the  Department  of 
the  Treasury  is  responsible  for  issuing 
regulations  necessary  for  carrying  out 
the  statute.  On  July  26,  1996,  the 
Financial  Management  Service  issued 
an  interim  rule  (61  FR  39254)  which 
added  Part  208  to  Title  31,  Code  of 
Federal  Regulations,  to  provide  a 
regulation  for  payments  through  EFT. 
This  interim  rule  reflects  the  provisions 
of  the  Treasury  interim  rule  with  respect 
to  vendor  payments. 

The  Councils  are  committed  to 
advancing  the  use  of  EFT  as  the 
standard  method  of  payment  under 
Federal  contracts,  and  believe  that  the 
use  of  EFT  will  ultimately  reduce  the 
administrative  burden  currently 
associated  with  contract  invoice  or 
financing  payments  made  by  check  for 
both  the  Government  and  contractors. 
The  rule,  therefore,  provides  a  contract 
clause  which  requires  contractor 
submission  of  the  information  needed 
for  payment  by  EFT  as  a  condition  of 
payment.  With  certtiin  limited 
exceptions,  this  is  the  clause  that  will 
normally  be  used.  However,  some 
Government  offices  involved  in 
certifying  invoices  and  disbursing 
contract  payments  are  not  currently 
capable  of  using  EFT  as  the  standard 
method  of  payment.  The  rule  provides 
a  contract  clause  for  contractor  optional 
submission  of  EFT  information  where 
that  is  appropriate  and  consistent  with 
the  statute.  The  determination  whether 


a  particular  payment  must  be  made  by 
EFT  is  that  of  the  payment  official. 

The  rule  recognizes  that  contracts 
using  non-United  States  ciurency  and 
contracts  issued  outside  the  United 
States  and  Puerto  Rico  are  currently  not 
capable  of  being  paid  by  EFT  through 
the  domestic  banking  system  of  the 
United  States.  In  addition,  certain 
classified  contracts  and  certain  contracts 
related  to  mifitary  operations  and 
emergency  situations  will  not  be 
appropriate  for  payment  by  EFT.  In 
accordance  with  the  Treasury  interim 
rule,  these  contracts  have  been  excepted 
from  the  requirement  for  payment  by 
EFT. 

The  Treasury  Department  has  stated 
that  a  credit  card  transaction  is  an 
electronic  payment.  The  rule,  therefore, 
directs  that  contracts  to  be  paid  through 
use  of  a  Govemmentwide  commercial 
purchase  card  will  not  include  either 
EFT  clause. 

The  statute  provides  that  until 
January  1, 1999,  recipients  of  payments 
who  certify  they  do  not  have  an  account 
with  a  financial  institution  or  an 
authorized  payment  agent  shall  be  paid 
by  other  than  EFT.  To  implement  this 
statutory  right,  the  clause  at  52.232-33 
(the  mandatory  EFT  information  clause) 
provides  for  non-EFT  payment  upon 
receipt  of  a  contractor  certification.  Note 
that  the  certification  is  an  explicit 
statutory  requirement  of  31  U.S.C. 
3332(e)(2). 

In  addition  to  the  provisions  taking 
effect  on  July  26, 1996  (31  U.S.C. 
3332(e)),  Public  Law  104-134  contained 
provisions  which  take  effect  after 
January  1, 1999  (31  U.S.C.  3332(f).  et 
aJ.). 

The  most  significant  is  a  requirement 
that  all  payments  after  that  date  be  made 
by  EFT.  While  the  statute  provides  for 
waivers  of  the  applicable  subsection  by 
the  Secretary  of  the  Treasury  after 
January  1.  1999.  detailed  regulations 
regarding  these  waivers  have  not  been  /^ 
established.  Therefore,  both  contract  ^ 
clauses  provide  that,  after  January  1, 
1999,  contractors  shall  provide  EFT 
information  for  the  contracts  containing 
the  clauses  established  in  this  rule. 

A  significant  difference  between  El-T  , 
contract  payments  and  EFT  beneficiary 
or  payroll  payments  is  the  additional 
information  which  must  be  provided  by 
the  Government  to  contractor  recipients 
for  contract  payments.  In  order  for  a 
business  receiving  a  contract  payment  to 
maintain  its  accounting  books  and 
records,  it  must  obtain  information  such 
as  invoice  numbers,  discounts  taken, 
interest  paid,  and  other  payment 
adjustments  with  the  payment.  With 
paper  checks,  this  information  has 
normally  been  provided  as  an  "advice  of 
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pa)rment".  or  other  paper  notice 
forwarded  with  the  check.  However,  if 
this  information  is  provided 
electronically,  using  appropriate 
formats,  contractors  can  use  more 
advanced  accounting  systems  vvhich  do 
not  require  manual  entry  and  processing 
of  payment  information.  The  contract 
clauses  in  this  interim  rule  authorize  the 
Government,  at  its  option,  to  forward 
this  information  electronically,  with  the 
EFT  payment,  as  provided  for  in  the 
domestic  banking  system.  However,  the 
Government  is  aware  that  many  banks 
and  financial  institutions  do  not  yet 
provide  their  customers  with  this 
information  electronically.  In  response 
to  the  proposed  rule  published  in  the 
Federal  Register  on  October  3, 1995  (60 
FR  51766),  a  signiBcant  issue  raised  was 
the  desire  to  receive  this  remittance 
information  electronically.  The 
particulaiT  methods  used  for  forwarding 
this  information  are  specific  to 
individual  agencies  and  payment 
offices.  Companies  desiring  payment 
information  in  specific  formats  should 
express  their  preferences  to  the  agencies 
concerned,  and  their  banks  or  financial 
institutions. 

The  rule  adds  a  new  FAR  Subpart 
32.11,  Electronic  Funds  Transfer,  which 
provides  policy  and  procedures  for       ' 
Government  payment  by  EFT.  The  rule 
replaces  the  contract  clause  at  52.232- 
28,  Electronic  Funds  Transfer  Payment 
Methods,  with  two  new  clauses  at 
52.232-33.  Mandatory  Information  for 
Electronic  Funds  Transfer  Payment,  and 
52.232-34,  Optional  Information  for 
Electronic  Funds  Transfer  Payment. 
Under  the  clause  at  52.232-33,  the 
contractor  is  required  to  provide  the 
EFT  information,  prior  to  the 
submission  of  the  first  request  for 
payment,  as  a  condition  of  payment 
under  the  contract.  The  clause  at 
52.232-34  is  used  if  EFT  may  become  a 
viable  method  of  payment  during  the 
period  of  contract  performance,  and  the 
clause  becomes  effective  if  the 
Govemmwit  and  contractor  agree  to 
commence  EFT. 

Three  sources  submitted  pubUc 
comments  in  response  to  the  proposed 
rule  published  on  October  3, 1995.  All 
comments  were  considered  in 
developing  this  interim  rule. 

B.  Regulatory  Flexibility  Act 

An  Initial  Regulatory  Flexibility 
Analysis  has  been  prepared  and 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration.  A  copy  of  the  Analysis 
may  be  obtained  from  the  FAR 
Secretariat  at  the  General  Services 
Administration,  18th  &  F  Streets,  NW., 


Room  4035.  Washington,  DC  20405.  The 
Analysis  is  summarized  as  follows: 

This  interim  rule  amends  the  Federal 
Acquisition  Regulation  (FAR)  to  address 
the  use  of  electronic  funds  transfer 
(EFT)  for  payments  to  contractors  under 
Government  contracts.  When  fully 
implemented,  it  is  expected  that  the  use 
of  EFT  for  contract  payments  will 
reduce  the  administrative  burden  that  is 
currently  associated  with  contract 
invoice  or  financing  payments  made  by 
check.  The  objective  of  the  rule  is  to 
facilitate  implementation  of  Section 
31001(x)(l)  of  the  Debt  Collection 
Improvement  Act  of  1996  (Pub.  L.  104- 
134).  Section  31001(x)(l)  amends  31 
U.S.C.  3332  to  require  that,  effective 
July  26, 1996,  payment  to  newly  eligible 
vendors  must  be  made  by  EFT.  The  rule 
will  apply  to  all  small  businesses  who 
■  enter  into  Government  contracts  that  (1) 
Will  not  be  paid  through  use  of  the 
Govenunentwide  commercial  purchase 
card;  (2)  are  issued  by  a  contracting 
officer  within  the  United  States  or 
Puerto  Rico;  (3)  are  denominated  and 
paid  in  U.S.  dollars,  and  (4)  do  not 
involve  certain  classified  information  or 
military  or  emergency  operations.  To 
date,  no  supporting  data  has  been 
collected;  therefore,  there  is  no  available 
estimate  of  the  number  of  small 
businesses  that  will  be  subject  to  the 
rule. 

The  Coimcils  considered  several 
alternatives  which  include  permitting  a 
transition  period  before  requiring 
contractors  to  receive  payment  by  EFT, 
and  excluding,  or  making  voluntary, 
EFT  payments  for  certain  types  of 
contracts.  The  Coimcils  selected  the 
alternative  that,  within  the  constraints 
and  objectives  of  the  Debt  Collection 
Improvement  Act  and  the  Treasury 
-regulations,  allows  small  entities  to  take 
advantage  of  the  benefits  of  the  EFT 
method  of  payment  but  also  provides 
flexibiUty  with  regard  to  the  needs  of 
small  entities.  In  accordance  with  31 
U.S.C.  3332,  the  rule  provides  for 
exemption  of  EFT  requirements  until 
January  1, 1999,  for  contractors  who 
certify  that  they  do  not  have  an  account 
with  a  financial  institution  or  an 
authorized  payment  agent.  As  indicated 
above,  the  rule  also  exempts  certain 
classes  of  contracts.  The  mandatory 
information  clause  contained  in  the  rule 
requires  contractors  to  submit 
identification  and  accoimt  number 
information,  prior  to  the  submission  of 
the  first  request  for  payment,  as  a 
condition  of  payment  under  the 
contract.  This  clause  permits  a 
Contractor  who  does  not  wish  to  receive 
payment  by  EFT  methods  to  submit  a 
request  to  the  payment  office.  The 
decision  to  grant  the  request,  however. 


is  solely  that  of  the  Government.  The 
rule  also  contains  an  optional 
information  clause  which,  if  included  in 
a  contract,  would  permit  a  contracted  to 
request  EFT  payment  after  award  of  the 
contract.  However,  in  accordance  with 
the  EFT  statute,  under  the  optional 
clause,  the  contractor  is  required  to 
ftimish  EFT  information  for  any 
payment  to  be  made  after  January  1, 
1999.  The  Federal  Register  notice 
containing  the  Treasury  interim  rule 
states  that,  after  this  date,  the  Secretary 
is  authorized  to  waive  the  EFT 
requirement  for  individuals  or  classes  of 
individuals  for  whom  compliance 
imposes  a  hardship,  for  certain 
categories  of  checks,  and  in  other 
circumstances  deemed  necessary. 

Comments  are  invited.  Comments 
from  small  entities  concerning  the 
afi^ected  FAR  subparts  will  also  be 
considered  in  accordance  with  5  U.S.C. 
610.  Such  comments  should  be, 
submitted  separately  and  should.cite 
FAR  Case  91-118  in  correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13)  applies  because  the 
interim  rule  contains  information 
collection  requirements.  Accordingly,  a 
request  for  approval  of  an  information 
collection  concerning  Electronic  Funds 
Transfer  (9000-0144)  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  and  approved 
through  August  31. 1999. 

D.  Determination  To  Issue  an  Interim 
Rule 

A  determination  has  been  made  under 
the  authority  of  the  Secretary  of  Defense 
(DoD),  the  Administrator  of  General 
Services  (GSA),  and  the  Administrator 
of  the  National  Aeronautics  and  Space 
Administration  (NASA)  that  compelling 
reasons  exist  to  promulgate  this  interim 
rule  without  prior  opportunity  for 
public  conunent.  This  rule  is  necessary 
for  effective  implementation  of  Section 
31001  (x)(l)  of  the  Debt  Collection 
Improvement  Act  of  1996  (Pub.  L.  104- 
134),  which  requires  that  beginning  90 
days  (July  26,  1996)  after  enactment  of 
the  Act  (April  26,  1996),  payments  to 
newly  eligible  vendors  must  be  made  by 
electronic  funds  transfer.  Comments 
received  in  response  to  the  publication 
of  this  interim  rule  will  be  considered 
in  formulating  the  final  rule. 

E.  Determination  of  Applicability  of 
Section  31001(x)(l)  of  Public  Law  104- 
134  to  Contracts  Not  Greater  Than  the 
Simplified  Acquisition  Threshold  and 
Procurements  of  Commercial  Items 

In  accordance  with  41  U.S.C.  429  and 
41  U.S.C.  430,  the  Federal  Acquisition 
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Regulatory  Council  has  determined  that 
it  would  not  be  in  the  best  interest  of  the 
Federal  Govertunent  to  exempt  contracts 
in  amounts  not  greater  than  the 
simplified  actmisition  threshold,  or 
contracts  for  tie  procurement  of 
commercial  items,  from  the 
applicability  c(f  Section  31001(x)(l)  of 
the  Debt  Collection  Improvement  Act  of 
1996  (Pub.  L.  104-134).  Section 
31001(x)(l)  amends  31  U.S.C.  3332  to 
require  that,  beginning  July  26, 1996, 
payments  to  newly  eligible  vendors 
must  be  made  by  electronic  funds 
transfer.  Elect^nic  funds  transfer 
payment  methiods,  when  fully 
implemented,  are  expected  to 
significantly  reduce  the  administrative 
biuden  that  islcurrenriy  associated  with 
contract  payntents  made  by  check  and, 
therefore,  shonld  apply  to  all  Federal 
contracts.        I 

List  of  SubieclB  in  48  CFR  Parts  12, 13, 
32,  and  52 

Govemmenj  procurement. 

Dated:  Augusi  23. 1996. 
Edward  C  Lo«i^ 
Director,  Federal  Acquisition  Policy  Division. 

Therefore.  48  CFR  parts  12, 13,  32, 
and  52  are  amjended  as  set  forth  below: 

1.  The  authbrity  citation  for  48  CFR 
parts  12, 13,  32,  and  52  continues  to 
read  as  follows: 

Authority:  4G 

chapter  137; 


U.S.C.  486(c);  10  U.S.C 
42  U.S.C.  2473(c). 


ami 


PART  12— AOQUISmON  OF 
COMMERCtAt  ITEMS 

12.302    [Amended] 

2.  Section  1;2.302  is  amended  in 
paragraph  (b)(3)  by  adding  "(except  as 
provided  in  subpart  32.11)"  after 
"Payment". 

PART  13— SIMPLIFIED  ACQUISITION 
PROCEDURES 


3.  Section 
adding  para: 

13.501 


3.501  is  amended  by 
ph  (i)  to  read  as  follows: 


(i)  In  accordance  with  31  U.S.C.  3332. 
payment  under  contracts  inay  be 
required  to  be  made  by  electronic  funds 
transfer  (EFTJ.  See  32.1103  for 
instructions  fcr  use  of  the  appropriate 
clause  in  purchase  orders.  When 
obtaining  verpal  quotes,  the  contracting 
officer  shall  ihform  the  offeror  of  the 
EFT  clause  that  will  be  in  any  resulting 
purchase  ord  3r.  Contracting  officers 
shall  not  acc<  pt  EFT  payment  data.  All 
such  data  shs  11  be  provided  by  the 
contractor  dii  ectly  to  the  payment 
office. 


PART  32— CONTRACT  RNANCtNG 

4.  Section  32.000  is  amended  in 
paragraph  (g)  by  removing  the  word 
"and":  in  paragraph  (h)  by  removing  the 
period  and  inserting  ";  and"  in  its  place; 
and  adding  paragraph  (i)  to  read  as 
follows: 

32.000    Scopeofpart 

*  »        •        *        • 

(i)  Electronic  funds  transfer  payments. 

5.  Section  32.002  is  amended  by 
adding  paragraph  (a)(7)  to  read  as 
follows: 

32.002    Appllcabnity  of  sut)parts. 

(a)*  •  * 

(7)  Subpart  32.11.  Electronic  Funds 
Transfer. 

•  •        •        •        • 

6.  Section  32.902  is  amended  by 
revising  the  definition  "Payment  date" 
and  adding,  in  alphabetical  order,  the 
definition  "Specified  payment  date"  to 
read  as  follows: 

32.902    Definition*. 

***** 

Payment  date  means  the  date  on 
which  a  check  for  payment  is  dated  or, 
for  an  electronic  funds  transfer,  the 
specified  payment  date. 
***** 

Specified  payment  date,  as  it  applies 
to  electronic  fimds  transfer  (EFT), 
means  the  date  which  the  Government 
has  placed  in  the  EFT  payment 
transaction  instruction  given  to  the 
Federal  Reserve  System  as  the  date  on 
which  the  funds  are  to  be  transferred  to 
the  contractor's  account  by  the  financial 
agent.  If  no  date  has  been  specified  in 
the  instruction,  the  specified  payment 
date  is  3  business  days  after  the 
payment  office  releases  the  EFT 
pajrment  transaction  instruction. 

7.  Section  32.903  is  amended  by 
adding  the  following  three  sentences  at 
the  end  of  the  section: 

32.903    Policy. 

•  *   *  For  payments  made  by 
electronic  funds  transfer,  the  specified 
payment  date,  included  in  the 
Government's  order  to  pay  the 
contractor,  is  the  date  of  payment  for 
prompt  payment  purposes,  whether  or 
not  the  Federal  Reserve  System  actually 
makes  the  payment  by  that  date,  and 
whether  or  not  the  contractor's  financial 
agent  credits  the  contractor's  account  on 
that  date.  However,  a  spjecified  payment 
date  must  be  a  valid  date  under  the 
rules  of  the  Federal  Reserve  System.  For 
example,  if  the  Federal  Reserve  System 
requires  2  days'  notice  before  a  specified 
payment  date  to  process  a  transaction, 
release  of  a  payment  transaction 


instruction  to  the  Federal  Reserve  Bank 
1  day  before  the  specified  payment  date 
could  not  constitute  a  valid  date  imder 
the  rules  of  the  Federal  Reserve  System. 

32.908    [Amendedl 

8.  Section  32.908  is  amended  by 
removing  paragraph  (d). 

9.  Subpart  32.11,  consisting  of 
sections  32.1100  through  32.1103.  is 
added  to  read  as  follows: 

SUBPART  32.11-ELECTRONIC  FUNDS 
TRANSFER 

O0C* 

32.1100 
32.1101 
32.1102 
32.1103 


Scope  of  subpart 
Policy. 

Assignment  of  claims. 
Contract  clauses. 


32.1100  Scope  of  subpart 

This  subpart  provides  pohcy  and 
procedures  for  Government  payment  by 
electronic  funds  transfer  (EFT). 

32.1101  Policy. 

(a)  31  U.S.C.  3332(e)  requires  payment 
by  EFT  in  certain  situations.  The 
payment  office,  not  the  contracting 
officer,  detertnines  if  payment  is  to  be 
made  by  EFT.  The  payment  office  may 
determine  not  to  require  submission  of 
EFT  information  in  accordance  with 
pkaragraph  (j)  of  the  contract  clauses  at 
52.232-33  and  52.232-34. 

(b)  The  Government  will  protect 
against  improper  disclosure  of  a 
contractor's  EFT  information.  The 
clauses  at  52.232-33  and  52.232-34 
require  the  contractor  to  submit  such 
information  directly  to  the  payment 
office. 

(c)  Contractors  that  do  not  have  an 
accoimt  at  a  domestic  United  States 
financial  institution  or  an  authorized 
payment  agent  are  exempted  by  31 
U.S.C.  3332  imtil  January  1, 1999,  from 
the  requirement  to  be  paid  by  EFT.  The 
clause  at  52.232-33  provides  for  the 
contractor  to  submit  a  certification  to 
that  effect  directly  to  the  payment  office 
in  Ueu  of  the  EFT  information  otherwise 
required  by  the  clause. 

(d)  Payment  by  EFT  is  the  preferred 
method  of  contract  payment  in  normal 
contracting  situations.  However,  in 
accordance  with  31  CFR  208.3(c), 
certain  classes  of  contracts  have  been 
authorized  specific  limited  exceptions 
as  listed  in  paragraphs  (d)  (1)  through 
(4)  of  this  section.  In  these  situations, 
the  method  of  payment  shall  be 
s{>ecified  by  the  payment  office,  either 
through  agency  regulations  or  by 
specific  agreement. 

(1)  Contracts  awarded  by  contracting 
officers  outside  the  United  States  and 
Puerto  Rico  shall  provide  for  payment 
by  other  than  EFT.  However,  payment 
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by  EFT  is  acceptable  for  this  t)rpe  of 
contract  if  the  contractor  agrees  and  the 
pavment  office  concurs. 

(2)  Contracts  denominated  or  paid  in 
other  than  United  States  dollars  shall 
provide  for  payment  by  other  than  EFT. 

(3)  Classined  contracts  (see  4.401) 
shall  provide  for  payment  by  other  than 
EFT  where  payment  by  EFT  could 
compromise  the  safeguarding  of 
classified  information  or  national 
security,  or  where  arrangements  for 
appropriate  EFT  payments  would  be 
impractical  due  to  security 
considerations. 

(4)  Contracts  executed  by  deployed 
contracting  officers  in  the  course  of 
military  operations,  including,  but  not 
Umited  to,  contingency  operations  as 
defined  in  10  U.S.C.  10lCaKl3),  or 
contracts  executed  by  any  contracting 
officer  in  the  conduct  of  emergency 
operations,  such  as  responses  to  natural 
disasters  or  national  or  civil 
emergencies,  shall  provide  for  payment 
by  other  than  EFT  where  (i)  EFT 
payment  is  not  known  to  be  possible,  or 
(ii)  EFT  payment  would  not  support  the 
objectives  of  the  operation.  Contracting 
officers  predesignated  to  perform 
contracting  duties  in  the  event  of  these 
operations  shall  include  coordinated 
plans  for  payment  arrangements  as  part 
of  the  pre-contingency  contract 
operations  planning. 

32.1 1 02  Assignment  of  claims. 

The  use  of  EFT  payment  methods  is 
not  a  substitute  for  a  properly  executed 
assignment  of  claims  in  accordance  with 
subpart  32.8.  EFT  information  which 
shows  the  ultimate  r^ipient  of  the 
transfer  to  be  other  than  the  contractor, 
in  the  absence  of  a  proper  assignment  of 
claims,  is  considered  to  be  incorrect 
EFT  information  within  the  meaning  of 
the  "Suspension  of  Payment" 
paragraphs  of  the  EFT  clauses  at 
52.232-33  and  52.232-34. 

32.1 1 03  Contract  clauses. 

(a)  Unless  instructed  otherwise  by  the 
cognizant  payment  office  or  agency 
guidance,  the  contracting  officer  shall 
insert  the  clause  at  52.232-33, 
Mandatory  hiformation  for  Electronic 
Funds  Transfer  Payment,  in  all 
sohcitations  and  resulting  contracts 
which  (1)  will  not  be  paid  through  use 
of  the  Govemmentwide  commercial 
purchase  card  (see  13.103(e));  and  (2) 
are  not  otherwise  excepted  in 
accordance  with  32.1101(d).  The  clause 
may  be  inserted  in  other  contracts  if  the 
contractor  requests  payment  by  EFT  and 
the  payment  office  concurs. 

(b)  Unless  instructed  otherwise  by 
agency  guidance,  the  contracting  officer 
shall  insert  the  clause  at  52.232-34, 


Optional  Information  for  Electronic 
Funds  Transfer  Payment,  in  all 
solicitations  and  resulting  contracts 
which  (1)  Do  not  contain  the  clause  at 
52.232-33;  (2)  Will  not  be  paid  through 
use  of  the  Govemmentwide  commercial 
purchase  card  (see  13.103(e));  and  (3) 
Are  not  otherwise  excepted  in 
accordance  with  32.1101(d). 

(c)  For  contracts  containing  the  clause 
at  52.212-4,  Contract  Terms  and 
Conditions — Commercial  Items,  if  the 
clause  at  52.232-33,  Mandatory 
Information  for  Electronic  Funds 
Transfer  Payment,  will  not  be  included 
in  the  contract  in  accordance  with 
paragraph  (a)  of  this  section,  the 
contracting  officer  shall  attach  an 
addendvun  to  the  contract  that  deletes 
the  clause  at  52.232-33  and — 

(1)  If  required  by  paragraph  (b)  of  this 
section,  incorporates  the  clause  at 
52.232-34,  Optional  Information  for 
Electronic  Funds  Transfer  Payment,  in 
the  contract;  or 

(2)  If  the  clause  at  52.232-34  is  not 
required,  specifies  that  the  Government 
will  make  payment  under  the  contract 
by  check. 

(d)  If  more  than  one  disbursing  office 
will  make  payment  under  a  contract,  the 
contracting  officer  shall  include  the  EFT 
clause  appropriate  for  each  office  and 
shall  identify  the  appHcability  by 
disbursing  office  and  contract  line  item. 

PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

10.  Section  52.212-4  is  amended  by 
revising  the  date  of  the  clause;  and  in 
paragraph  (i)  by  revising  the  third  and 
fifth  sentences  to  read  as  follows: 

52.21 2-4    Contract  Terms  and  Conditions- 
Commercial  Items. 


CONTRACT  TERMS  AND  CONDITIGNS— 
COMMERQAL  ITEMS  (AUG  1996) 

•         •         •  *         * 

(i)  *  •  *  Unless  otherwise  provided  by  an 
addendum  to  this  contract,  the  Government 
shall  make  payment  in  accordance  with  the 
clause  at  FAR  52.232-33,  Mandatory 
Information  for  Electronic  Funds  Transfer 
Payment,  which  is  incorporated  herein  by 
reference.  *  *  *  For  the  purpose  of 
computing  the  discount  earned,  payment 
shall  be  considered  to  have  been  made  on  the 
date  which  appears  on  the  payment  check  or 
the  specified  payment  date  if  an  electronic 
hinds  transfer  payment  is  made. 


52.232-^8    [Reserved] 

11.  Section  52.232-28  is  removed  and 
reserved. 

12.  Section  52.232-33  and  52.232-34 
are  added  to  read  as  follows: 


nents  by  the 
t,  including 
;  payments, 
snic  funds 


52.232-33    Mandatory  Information  for 
Electronic  Funds  Transfer  PaymenL 

As  prescribed  in  32.1103(a)  and  (c), 
insert  the  following  clause: 

MANDATORY  IJWDRMATION 
ELECTRONIC  FUNDS  TRANSF 
PAYMENT  (AUG  1996) 

(a)  Method  of  payment.  Paj 
Government  under  this  cont 
invoice  and  contract  financij 
may  be  made  by  check  or  elj 
transfer  (EFT)  at  the  optionjof  the 
Government  If  paymenti^ade  by  EFT,  the 
Government  may,  at  its  option,  also  forwa 
the  associated  payment  information  by 
electronic  transfer.  As  used  in  this  clau^,  the 
term  "EFT"  refers  to  the  funds  transfeTand 
may  also  include  the  informationJrMsfer. 

(b)  Mandatory  submission  oft^/ftractor's 
EFT  information.  (1)  The  Gdntraotor  is 
required,  as  a  condition/o  any  liayment 
under  this  contract,  te^rovidiethe 
Government  with  theinfomwtion  required  to 
make  payment  by  EfT  as  (described  in 
paragraph  (d)  of  thi*  clau»e,  unless  the 
payment  office  AeKirm\nts  that  submission  of 
the  information  is  not  required.  However, 
until  January  1, 199Q^<in  the  event  the 
Contractor  certifies  in  writing  to  the  payment 
office  that  the  Contractor  does  not  have  an 
account  with  a  financial  institution  or  an 
authorized  payment  agent,  payment  shall  be 
made  by  other  than  EFT.  For  any  payments 

to  be  made  after  January  1, 1999,  the 
Contractor  shall  provide  EFT  information  as 
described  in  paragraph  (d)  of  this  clause. 

(2)  If  the  Contractor  provides  EFT 
information  applicable  to  multiple  contracts, 
the  Contractor  shall  specifically  state  the 
applicability  of  this  EFT  information  in  terras 
acceptable  to  the  payment  office. 

(c)  Contractor's  EFT  information.  Prior  to 
submission  of  the  first  request  for  payment 
(whether  for  invoice  or  contract  financing 
payment)  under  this  contract,  the  Contractor 
shall  provide  the  information  required  to 
make  contract  payment  by  EFT,  as  described 
in  paragraph  (d)  of  this  clause,  directly  to  the 
Government  payment  office  named  in  this 
contract  If  more  than  one  fwyment  office  is  ' 
named  for  the  contract,  the  Contractor  shall 
provide  a  separate  notice  to  each  office.  In 
the  event  that  the  EFT  information  changes, 
the  Contractor  shall  t»e  resjX)nsible  for 
providing  the  changed  information  to  the 
designated  payment  office(s). 

id)  Required  EFT  information.  The 
Government  may  make  payment  by  EFT 
through  either  an  Automated  Qearing  House 
(ACH)  subject  to  the  banking  laws  of  the  » 
United  States  or  the  Federal  Reserve  Wire 
Transfer  System  at  the  Government's  option. 
The  Contractor  shall  provide  the  following 
information  for  both  methods  in  a  form 
acceptable  to  the  designated  payment  office. 
The  Contractor  may  supply  this  data  for  this 
or  multiple  contracts  (see  paragraph  (b)  of 
this  clause). 

(1)  The  contract  number  to  which  this 
notice  applies. 

(2)  The  Contractor's  name  and  remittance 
address,  as  stated  in  the  contract,  and 
account  number  at  the  Contractor's  financial 
agent 

(3)  The  signature  (manual  or  electronic,  as 
appropriate),  title,  and  telephone  number  of 
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the  Contractor  (ifficial  authorized  to  provide 
this  informatioit. 

(4)  For  ACH  ^yments  only: 

(i)  Name,  add^s.  and  9-digit  Routing 
Transit  Numbei  of  the  Contractor's  financial 
agent. 

(ii)  Contractoi  's  account  number  and  the 
type  of  account  (checking,  saving,  or 
lockbox). 

(5)  For  Federtl  Reserve  Wire  Transfer 
System  payments  only: 

(i)  Name,  address,  telegraphic  abbreviation, 
and  the  9-digit  Routing  Transit  Number  for 
the  Contractor'^  financial  agent. 

(ii)  If  the  Cociractor's  financial  agent  is  not 
directly  on-linej  to  the  Federal  Reserve  Wire 
Transfer  Syster^  and,  therefore,  not  the 
receiver  of  the  wire  transfer  payment,  the 
Contractor  shall  also  provide  the  name, 
address,  and  9-digit  Routing  Transit  Number 
of  the  correspo»dent  financial  institution 
receiving  the  wire  transfer  payment. 

(e)  Suspension  of  payment.  (1) 
Notwithstandii^  the  provisions  of  any  other 
clause  of  this  contract,  the  Government  is  not 
required  to  malie  any  payment  under  this 
contract  until  after  receipt,  by  the  designated 
payment  office,  of  the  correct  EFT  payment 
information  fro|n  the  Contractor  or  a 
certificate  submitted  in  accordance  with 
paragraph  (b)  of  this  clause.  Until  receipt  of 
the  correct  EFT  information,  any  invoice  or 
contract  financing  request  shall  be  deemed 
not  to  be  a  vali4  invoice  or  contract  financing 
request  as  defiiled  in  the  Prompt  Payment 
clause  of  this  contract 

(2)  If  the  EFT  information  changes  after 
submission  of  oorrect  EFT  information,  the 
Government  shell  begin  using  the  changed 
EFT  informatiod  no  later  than  the  30th  day 
after  its  receiptjto  the  extent  payment  is  made 
by  EFT.  Howe^/jer,  the  Contractor  may  request 
that  no  further  payments  be  made  imtil  the 
changed  EFT  information  is  implemented  by 
the  payment  oSice.  If  such  suspension  would 
result  in  a  late  payment  under  the  Prompt 
Payment  clause  of  this  contract,  the 
Contractor's  request  for  suspension  shall  • 
extend  the  dueidate  for  payment  by  the 
number  of  day|  of  the  suspension. 

(f)  Contractot  EFT  arrangements.  The 
Contractor  shajl  designate  a  single  financial 
agent  capable  qf  receiving  and  processing  the 
electronic  funds  transfer  using  the  EFT 
methods  described  in  paragraph  (d)  of  this 
clause.  The  Coptractor  shall  pay  all  fees  and 
charges  for  rectipt  and  processing  of 
transfers.  | 

(g)  Liability  jpr  uncompleted  or  erroneous 
tmnsfen.  (1)  Iflan  uncompleted  or  erroneous 
transfer  occursi  because  the  Government 
foiled  to  use  thp  Contractor-provided  EFT 
information  in  the  correct  manner,  the 
Government  ranains  responsible  for  (i) 
making  a  correct  payment,  (ii)  paying  any 
prompt  paymelit  penalty  due,  and  (iii) 
recovering  any  erroneously  directed  funds. 

(2)  If  an  uncompleted  or  erroneous  transfer 
occurs  because  Contractor-provided  EFT 
information  w»s  incorrect  at  the  time  of 
Government  release  of  the  EFT  payment 
transaction  instruction  to  the  Federal  Reserve 
System,  and — 

(i)  If  the  fonds  are  no  longer  under  the 
control  of  the  |>ayment  office,  the 
Government  ii  deemed  to  have  made 


payment  and  the  Contractor  is  responsible  for 
recovery  of  any  erroneously  directed  funds; 
or 

(ii)  If  the  funds  remain  under  the  control 
of  the  payment  office,  the  Govemnrtent 
retains  the  right  to  either  make  payment  by 
mail  or  suspend  the  payment  in  accordance 
with  paragraph  (e)  of  this  clause. 

(h)  EFT  and  prompt  payment.  (1)  A 
payment  shall  be  deemed  to  have  been  made 
in  a  timely  manner  in  accordance  with  the 
Prompt  Payment  clause  of  this  contract  if,  in 
the  EFT  payment  transaction  instruction 
given  to  the  Federal  Reserve  System,  the  date 
specified  for  settlement  of  the  payment  is  on 
or  before  the  prompt  payment  due  date, 
provided  the  specified  payment  date  is  a 
valid  date  under  the  rules  of  the  Federal 
Reserve  System.  

(2)  When  payment  cannot  be  made  by  EFT 
because  of  incorrect  EFT  information 
provided  by  the  Contractor,  no  interest 
penalty  is  due  after  the  date  of  the 
uncompleted  or  erroneous  payment 
transaction,  provided  that  notice  of  the 
defective  EFT  information  is  issued  to  the 

Contractor  within  7  days  after  the  

Government  is  notified  of  the  defective  EFT 
information. 

(i)  EFT  and  assignment  of  claims.  If  the 
Contractor  assigns  the  proceeds  of  this 
contract  as  provided  for  in  the  Assignment  of 
Claims  clause  of  this  contract,  the  assignee 
shall  provide  the  assignee  EFT  information 
required  by  paragraph  (d)  of  this  clause.  In 
all  respects,  the  requirements  of  this  clause 
shall  apply  to  the  assignee  as  if  it  were  the 
Contractor.  EFT  information  which  shows 
the  ultimate  recipient  of  the  transfer  to  be 
other  than  the  Contractor,  in  the  absence  of 
a  proper  assignment  of  claims  acceptable  to 
the  Government,  is  incorrect  BFT  information 
within  the  meaning  of  paragraph  (e)  of  this 
clause. 

(j)  Payment  office  discretion.  If  the 
Contractor  does  not  wish  to  receive  payment 
by  EFT  methods  for  one  or  more  payments, 
the  Contractor  may  submit  a  request  to  the 
designated  payment  office  to  refrain  from 
requiring  EFT  information  or  using  the  EFT 
payment  method.  The  decision  to  grant  the 
request  is  solely  that  of  the  Government. 

(k)  Change  of  EFT  information  by  financial 
agent.  The  Contractor  agrees  that  the 
Contractor's  financial  agent  may  notify  the 
Government  of  a  change  to  the  routing  transit 
number,  Contractor  account  number,  or 
account  type.  The  Government  shall  use  the 
changed  data  in  accordance  with  paragraph 
(e)(2)  of  this  clause.  The  Contractor  agrees 
that  the  information  provided  by  the  agent  is 
deemed  to  be  correct  information  as  if  it  were 
provided  by  the  Contractor.  The  Contractor 
agrees  that  the  agent's  notice  of  changed  EFT 
data  is  deemed  to  be  a  request  by  the 
Contractor  in  accordance  with  paragraph 
(eM2)  that  no  further  payments  be  made  until 
the  dianged  BFT  information  is  implemented 
by  the  payment  office. 
(End  of  clause) 

52.232-34    OptkMuri  Infonnation  for 
Elactronic  Fund*  Transfer  Payment 

As  prescribed  in  32.1103  (b)  and  (c), 
insert  the  following  clause: 


OPTIONAL  INFORMATION  FOR 
ELECTRONIC  FUNDS  TRANSFER 
PAYMENT  (AUG  1996) 

(a)  Method  of  payment.  (1)  Except  as 
provided  in  paragraph  (a)(2)  of  this  clause, 
after  the  Contractor  provides  the  information 
described  in  paragraph  (d)  of  this  clause,  in 
accordance  with  paragraph  (b)  of  this  clause, 
payments  by  the  Government  under  this 
contract,  including  invoice  and  contract 
financing  payments,  may  be  made  by  check 
or  electronic  funds  transfer  (EFT)  at  the 
option  of  the  Government.  If  payment  is 
made  by  EFT,  the  Government  may,  at  its 
option,  also  forward  the  associated  payment 
information  by  electronic  transfer.  As  used  in 
this  clause,  the  term  "EFT"  refers  to  the 
funds  transfer  and  may  also  include  the 
information  transfer. 

(2)  Notwithstanding  the  provision  of  this 
clause  making  the  furnishing  of  EFT 
information  optional,  the  Contractor  shall 
furnish  the  EFT  information  described  in 
paragraph  (d)  for  any  payment  to  be  made 
after  January  1, 1999. 

(b)  Contractor  consent.  (1)  If  the  Contractor 
is  willing  to  be  paid  by  EFT,  the  Contractor 
shall  provide  the  BFT  information  described 
in  paragraph  (d)  of  this  clause.  The 
Contractor  agrees  that,  after  providing  EFT 
information  in  accordance  with  this  clause, 
the  Contractor  cannot  withdraw  the        ^^ 
Government's  right  to  make  payment  by  BFT 
for  this  contract  

(2)  If  the  Contractor  provides  EFT 
information  applicable  to  multiple  contracts, 
the  Contractor  shall  specifically  state  the 
applicability  of  this  EFT  information  in  terms 
acceptable  to  the  payment  office. 

(c)  Contractor's  EFT  infonnation.  Prior  to 
submission  of  the  first  request  for  payment 
(whether  for  invoice  or  contract  financing 
payment)  under  this  contract,  for  which  the 
Contractor  desires  EFT  payment,  the 
Contractor  shall  provide  the  information 
required  to  make  contract  payment  by  EFT, 
as  described  in  paragraph  (d)  of  this  clause, 
directly  to  the  Government  payment  office 
named  in  this  contract.  If  more  than  one 
payment  office  is  named  for  the  contract,  the 
Contractor  shall  provide  a  separate  notice  to 
each  office.  In  the  event  that  the  EFT 
information  changes,  the  Contractor  shall  be 
responsible  for  providing  the  changed 
information  to  the  designated  payment 
office(s). 

(d)  Required  EFT  information.  The 
Government  may  make  payment  by  BFT 
through  either  an  Automated  Clearing  House 
(ACH)  subject  to  the  domestic  banking  laws 
of  the  United  States  or  the  Federal  Reserve 
Wire  Transfier  System  at  the  Government's 
option.  The  Contractor  shall  provide  the 
following  infonnation  for  both  methods  in  a 
form  acceptable  to  the  designated  payment 
office.  The  Contractor  may  supply  this  data 
for  this  or  multiple  contracts  (see  paragraph 
(b)  of  this  clause). 

(1)  The  cdntract  number  to  which  this 
notice  applies. 

(2)  The  Contractor's  name  and  remittance 
address,  as  steted  in  the  contract,  and 
account  number  at  the  Contractor's  financial 
agent. 

(3)  The  signature  (manual  or  electronic,  as 
appropriate),  title,  and  telephone  number  of 


if. 
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the  Contractor  official  authorized  to  provide 
this  information. 

(4)  For  ACH  payment  only: 

(i)  Name,  address,  and  Qndigit  Routing 
Tlransit  Number  of  the  Contractor's  financial 
agent 

(ii)  Contractor's  account  number  and  the 
type  of  account  (checking,  saving,  or 
lockbox). 

(5)  For  Federal  Reserve  Wire  Transfisr 
System  payments  only: 

(i)  Name,  address,  telegraphic  abbreviation 
and  the  9-digit  Routing  Transit  Number  for 
the  Contractor's  financial  agent. 

(ii)  If  the  Contractor's  financial  agent  is  not 
directly  on-line  to  the  Federal  Reserve  Wire 
Transfer  System  and,  therefore,  not  the 
receiver  of  the  wire  transfer  payment,  the 
Contractor  shall  also  provide  the  name, 
address,  and  9-digit  Routing  Transit  Number 
of  the  correspondent  financial  institution 
receiving  .the  wire  transfer  payment 

(e)  Suspension  of  payment.  (1) 
Notwithstanding  the  provisions  of  any  other 
clause  of  this  contract,  if,  after  receipt  of  the 
Contractor's  EFT  information  in  accordance 
with  paragraph  (b)  of  this  clause,  the  EFT 
information  is  found  to  be  incorrect,  or,  for 
payment  after  January  1, 1999,  if  EFT 
information  has  not  been  furnished,  then 
until  receipt  by  the  designated  payment 
ofBce  of  the  correct  EFT  information  firom  the 
Contractor,  (i)  the  Government  is  not 
required  to  make  any  further  payment  under 
this  contract;  and  (ii)  any  invoice  or  contract 
financing  request  shall  be  deemed  not  to  be 
a  valid  invoice  or  contract  financing  request 
as  defined  in  the  Prompt  Payment  clause  of 
this  contract. 

(2)  If  the  EFT  information  changes  after 
submission  of  correct  EFT  information,  the 
Government  shall  begin  using  the  changed 
EFT  information  no  later  than  the  30th  day 
after  its  receipt  to  the  extent  payment  is  made 
,  by  EFT.  However,  the  Contractor  may  request 
that  no  further  payments  be  made  until  the 
changed  EFT  information  is  implemented  by 
the  payment  office.  If  such  suspension  would 
result  in  a  late  payment  under  the  Prompt 
Payment  clause  of  this  contract,  the 
Contractor's  request  for  suspension  shall 
extend  the  due  date  for  payment  by  the 
number  of  days  of  the  suspension. 

(f)  Contractor  EFT  anvngements.  The 
Contractor  shall  designate  a  single  ftnancial 
agent  capable  of  receiving  and  processing  the 
electronic  funds  transfer  using  the  EFT 
methods  described  in  paragraph  (d)  of  this 
clause.  The  Contractor  shall  pay  all  fees  and 
charges  for  receipt  and  processing  of 
transfers. 

(g)  Liability  for  uncompleted  or  erroneous 
transfers.  (1)  If  an  uncompleted  or  erroneous 
transfer  occurs  because  the  Government 
failed  to  use  the  Contractor-provided  EFT 
information  in  the  correct  manner,  the 
Government  remains  responsible  for  (i) 
making  a  correct  payment,  (ii)  paying  any 
prompt  payment  penalty  due,  and  (iii) 
recovering  any  erroneously  directed  funds. 

(2)  If  an  uncompleted  or  erroneous  transfer 
occurs  because  Contractor-provided  EFT 
information  was  incorrect  at  the  time  of 
Government  release  of  the  EFT  payment 
transaction  instruction  to  the  Federal  Reserve 
System,  and — 


(i)  If  the  funds  are  no  longer  under  the 
control  of  the  payment  office,  the 
Government  is  deemed  to  have  made 
payment  and  the  Contractor  is  responsible  for 
recovery  of  any  erroneoutly  directed  funds; 
or 

(ii)  If  the  funds  remain  under  the  control 
of  the  payment  office,  the  Government 
retains  the  right  to  eiUier  make  payment  by 
mail  or  suspend  the  payment  in  accordance 
with  paragraph  (e)  of  this  clause. 

(h)  EFT  and  prompt  payment.  (1 )  A 
pajrment  shall  be  deemed  to  have  been  made 
in  a  timely  manner  in  accordance  with  the 
Prompt  Payment  clause  of  this  contract  if,  in 
the  EFT  payment  transaction  instruction 
given  to  the  Federal  Reserve  System,  the  date 
specified  for  settlement  of  the  payment  is  on 
or  before  the  prompt  payment  due  date, 
provided  the  specified  payment  date  is  a 
valid  date  under  the  rules  of  the  Federal 
Reserve  System. 

(2)  When  payment  cannot  be  made  by  EFT 
because  of  incorrect  EFT  information 
provided  by  the  Contractor,  no  interest 
penalty  is  due  after  the  date  of  the 
uncompleted  or  erroneous  payment 
transaction,  provided  that  notice  of  the 
defective  EFT  information  is  issued  to  the 
Contractor  within  7  days  after  the 
Govenmient  is  notified  of  the  defective  EFT 
information. 

(i)  EFT  and  assignment  of  claims.  If  the 
Contractor  assigns  the  proceeds  of  this 
contract  as  provided  for  in  the  Assignment  of 
Claims  clause  of  this  contract,  the  assignee 
shall  provide  the  assignee  EFT  information 
required  by  paragraph  (d)  of  this  clause.  In 
all  respects,  the  requirements  of  this  clause 
shall  apply  to  the  assignee  as  if  it  were  the 
Contractor.  EFT  information  which  shows 
the  ultimate  recipient  of  the  transfer  to  be 
other  than  the  Contractor,  in  the  absence  of 
a  proper  assignment  of  claims  acceptable  to 
the  Government,  is  incorrect  EFT  information 
within  the  meaning  of  paragraph  (e)  of  this 
clause. 

(j)  Payment  office  discretion.  If,  after 
submitting  the  EFT  information,  the 
Contractor  does  not  wish  to  receive  payment 
by  EFT  methods  for  one  or  more  payments, 
the  Contractor  may  submit  a  request  to  the 
designated  payment  office  to  refrain  bom 
using  the  EFT  payment  method.  The  decision 
to  grant  the  request  is  solely  that  of  the 
Government 

(k)  Change  of  EFT  information  by  financial 
agent.  The  Contractor  agrees  that  the 
Contractor's  financial  agent  may  notify  the 
Government  of  a  change  to  the  routing  transit 
number.  Contractor  account  number,  or 
account  type.  The  Government  shall  use  the 
changed  data  in  accordance  with  paragraph 
■  (e)(2)  of  this  clause.  The  Contractor  agrees 
that  the  information  provided  by  the  agent  is 
deemed  to  be  correct  information  as  if  it  were 
provided  by  the  Contractor.  The  Contractor 
agrees  that  the  agent's  notice  of  changed  EFT 
data  is  deemed  to  be  a  request  by  the 
Contractor  in  accordance  with  paragraph 
(e)(2)  that  no  further  payments  be  made  until 
the  changed  EFT  information  is  implemented 
by  the  payment  office. 

(End  of  clause) 

Federal  Acquisition  Circular  (FAC) 
90-42  is  issued  under  the  authority  of 


the  Secretary  of  Defense,  the 
Administrator  of  General  Services,  and 
the  Administrator  for  the  National 
Aeronautics  and  Sf>ace  Administration. 

Unless  otherwise  specified,  all 
Federal  Acquisition  Regulation  (FAR) 
and  other  directive  material  contained 
in  FAC  90-42  is  effective  August  29, 
1996. 

Dated:  August  21, 1996. 
Eleanor  R.  Spector, 
Director,  Defense  Procurement. 

Dated:  August  22, 1996. 
Ida  hL  Uttad. 

Deputy  Associate  Administrator.  Office  of 
Acquisition  Policy. 

Dated:  August  21, 1996. 

Tom  Lnedtke, 

Deputy  Associate  Administrator  for 
Procurement,  NASA. 

[FR  Doc  96-22034  Filed  8-28-96;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Chapter  1 

Federal  Acquisition  Regulation;  Small 
Entity  Compliance  Guide 

AGB4CIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Small  Entity  Compliance  Guide. 

summary:  This  document  is  issued 
under  the  joint  authority  of  the 
Secretary  of  E)efense,  the  Administrator 
of  General  Services  and  the 
Administrator  for  the  National 
Aeronautics  and  Space  Administration 
as  the  Federal  Acquisition  Regulation 
(FAR)  Council.  This  Sma7/  Entity 
Compliance  Guide  has  been  prepared  in 
accordance  with  Section  212  of  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121).  It  consists  of  a  summary  of  the  rule 
appearing  in  Federal  Acquisition 
Circular  (FAC)  90-42  which  amends  the 
FAR.  Further  information  regarding  this 
rule  may  be  obtained  by  referring  to 
FAC  90-42  which  precedes  this  notice. 
This  document  may  be  obtained  firom 
the  Internet  at  http://www.gsa.gov/far. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Fayson,  FAR  Secretariat,  (202) 
501-4755. 
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Pa3mient  by  Electronic  Funds  Transfer 
(FAC  90-42,  f  AR  Case  91-1 18) 

This  interim  rule  amends  the  FAR  to 
add  a  new  Suppart  32.11,  Electronic 
Funds  Transfer,  which  provides  policy 
and  procedures  for  Government 
payment  by  electronic  funds  transfer. 
The  rule  repUces  the  contract  clause  at 
52.232-28,  Electronic  Funds  Transfer 
Payment  Methods,  with  two  new 


clauses  at  52.232-33.  Mandatory 
Information  for  Electronic  Funds 
Transfer  Payment,  and  52.232-34. 
Optional  Information  for  Electronic 
Funds  Transfer  Payment.  The  rule  also 
makes  related  amendments  to  Parts  12 
and  13  and  the  clause  at  52.212-4. 
Contract  Terms  and  Conditions — 
Commercial  Items.  The  rule  facilitates 
implementation  of  Section  31001(x)(l) 


of  the  Debt  Collection  Improvement  Act 
of  1996  (Pub.  L.  104-134).  Section 
31001(x)(l)  amends  31  U.S.C.  3332  to 
mandate  payment  by  electronic  funds 
transfer  in  certain  situations. 

Dated:  August  23, 1996. 
Edward  C  Loeb. 

Director,  Federal  Acquisition  Policy  Division. 
[PR  Doc.  96-22135  Filed  8-28-96;  8:45  am) 
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Protection  Agency 

40  CFR  Part  745 
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ENVmONMENTAL  PROTECTIOfI 
AGENCY 


X 


40  CFR  Part  745 
[OPPTS-6212flB;  FRL-6389-0) 
RIN2070-AC84 

Lead;  R«quir»ments  for  Lead-Based 
Paint  Activities  In  Target  Housing  and 
Child-Occupied  Facilities 

AQENCY:  Environmental  Protection 
Agency  {EPA}. 
ACTION:  Final  (rule- 


summary:  EP^  is  finalizing  a  Federal 
regulation  under  section  402  oi  the 
Toxic  Substance  Control  Act  (TSCA)  to 
ensure  that  individuals  conducting  lead- 
based  paint  activities  in  target  housing 
and  child-ocQupied  facilities  are 
properly  traiiied  and  certified,  that 
training  progfams  providing  instruction 
in  such  activities  are  accredited  and  that 
these  activities  are  conducted  according 
to  reliable,  effective  and  safe  work 
practice  standards.  The  Agency  is  also 
finalizing  a  Federal  regulation  under 
section  404  of  TSCA  that  will  allow 
States  and  Indian  Tribes  to  seek 
authorization!  to  administer  and  enforce 
the  regulations  developed  under  section 
402..  The  goal  of  this  regulation  is  to 
ensure  the  availability  of  a  trained  and 
qualified  woncforce  to  identify  and 
address  lead-based  paint  hazards,  and  to 
protect  the  general  public  from  exposure 
to  lead  hazards. 

DATES:  This  jociunent  is  effective 
August  29, 1096.  Specific  applicability 
dates  related  {to  this  final  rule  are  as 
follows:  ' 

States  and  Indian  Tribes  seeking  EPA 
authorizatioq  to  administer  and  enforce 
their  own  lead-based  paint  activities 
programs  maV  apply  to  the  Agency 
starting  Octoper  28, 1996.  Following 
EPA  authorisation,  the  requirements  of 
the  State  or  Tribal  program  will  become 
effective  as  specified  in  such  program. 

For  States  and  hidian  Tribes  that  do 
not  apply  to  EPA  for  and  receive 
authorization.  EPA  will  administer  and 
enforce  the  regulations  for  lead-based 
paint  activitips  contained  in  subpart  L. 
The  requireiients  of  Subpart  L  will 
begin  to  apply  in  non-authorized  States 
and  Indian  Qountry  no  later  than  August 
31, 1998,  as  Ipecified  below. 

In  States  a|id  Indian  Coimtry  where 
EPA  will  adiiunister  and  enforce 
subpart  L,  training  programs  that  seek  to 
provide  lead»based  paint  activities 
training  couises  or  refresher  coiuses 
pursuant  to  f  745.225  may  first  apply  to 
EPA  for  aca^itation  on  or  aJter  August 
31, 1998.  Sufch  training  programs  cannot 
provide,  offa^,  or  claim  to  provide 


training  or  refresher  training  for  lead- 
based  paint  activities  as  defined  in  this 
subpart,  without  acquiring  accreditation 
bora  EPA  purstiant  to  §  745.225  on  or 
after  March  1,1999. 

In  EPA-administered  States  and 
Indian  Country,  no  individual  or  firm 
can  perform,  offer,  or  claim  to  perform 
lead-based  paint  activities  as  defined  in 
this  subpart,  without  certification  from 
EPA  to  conduct  such  activities  pursuant 
to  §  745.226  on  or  after  Augxist  30, 1999. 
Such  individuals  or  firms  may  first 
apply  to  EPA  for  certification  pursuant 
to  section  745.226  after  March  1, 1999. 
In  EPA-administered  States  and  Indian 
Country,  after  August  30, 1999  aU  lead- 
based  paint  activities,  as  defined  in  this 
subpart,  must  be  performed  piusuant  to 
the  work  practice  standards  contained 
in  §  745.227. 

ADDRESSEES:  Copies  of  this  rule,  the 
public  comments  received  on  this  rule, 
EPA's  response  to  those  comments  and 
other  relevant  docimients  that  support 
the  rule  are  available  for  public 
inspection  at  EPA's  headquarters  office 
on  weekdays,  except  legal  holidays, 
between  the  hours  of  noon  and  4  p.m. 
at  the  following  location:  Environmental 
Protection  Agency,  TSCA  Public  Docket 
Office  (7407),  401  M  St.,  SW., 
Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  401  M  St..  SW.,  Washington, 
DC  20460.  Telephone:  202-554-1404. 
TDD:  202-554-0551,  e-mail:  TSCA- 
Hotline@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION: 
Table  of  Contents 
I.  Introduction 

A.  Legal  Authority 

B.  Summary 
C  Backgroimd 

Q.  Consultation  with  Stakeholders 

m.  Response  to  Conunents  on  the  Scope  of 

the  Rule 

A.  Building  Types 

B.  Definition  of  Lead-Based  Paint 
Abatement  in  Target  Housing  and  Child- 
Occupied  Facilities 

IV.  Relationship  of  Sections  402  and  404  to 
Section  403  of  TSCA 

V.  Response  to  Comments  on  the 
Accreditation  of  Training  Programs  in  Target 
Housing  and  Child-Occupied  Facilities 

A.  Framework  for  Training 

B.  Training  Program  Accreditation 
Requirements 

C.  Accreditation  Application  Process 

D.  Reaccreditation  of  Training  Programs 
and  Quality  of  Instruction 

VI.  Response  to  Comments  on  the  Training 
and  Certification  of  Individuals 

A.  Training,  Education  and/or  Experience 
Requirements 

B.  Passage  of  the  Certification  Examination 


VIL  Framework  for  Work  Practice  Standards 
for  Conducting  Lead-Based  Paint  Activities 
in  Target  Housing  and  Child-Occupied 
Facilities 

A.  Introduction 

B.  Scope  and  Applicability 

C  Use  of  Guidance  and  Recordkeeping 
Requirements 

vm.  Response  to  Comments  on  Work 
Practice  Standards  for  Conducting  Lead- 
Based  Faint  Activities  in  Target  Housing  and 
Child-Occupied  Facilities 

A.  Conflict  of  Interest 

B.  Inspection 

C  Risk  AssessmMit  Activities 

D.  Composite  Sampling 

E.  Abatement 
DC.  State  Programs 

A.  Introduction 

B.  Submission  of  an  Application 
C  State  Certification 

D.  EPA  Approval 

E.  Model  State  Program — Guidance  to 
States  and  Indian  Tribes;  EPA  Approval 
Criteria 

F.  Treatment  of  Tribes  as  a  State 

X.  Regulatory  Assessment  Requirements 

A.  Executive  Order  12866 

B.  Regulatory  Flexibility  Act 
C  Paperwork  Reduction  Act 

D.  Unfunded  Mandates  Reform  Act 

E.  Executive  Order  12898 — 
Environmental  Justice  Considerations 

XI.  Submission  to  Congress  and  the  General 
Accounting  Office 

Xn.  Rulemaking  Record 
Xm.  References 

I.  Introduction 

A.  Legal  Authority 

The  training,  certification  and 
accreditation  requirements  and  work 
practice  standards  contained  in  this  rule 
are  being  promulgated  pvusuant  to 
section  402  of  TSCA,  15  U.S.C.  2682,  as 
amended  on  October  28, 1992.  The 
Model  State  Program  and  regulations  on 
the  authorization  of  State  and  Tribal 
lead  programs  are  being  promulgated 
pursuant  to  section  404  of  TSCA,  15 
U.S.C.  2684. 

B.  Summary 

Today's  final  rule  is  intended  to 
ensure  that  individuals  conducting  lead- 
based  paint  inspections,  risk 
assessments  and  abatements  in  target 
housing  and  child-occupied  facilities 
are  properly  trained  and  certified,  and 
that  training  programs  providing 
instruction  in  such  activities  are 
accredited.  Target  housing  is  defined  as 
any  housing  constructed  prior  to  1978, 
except  housing  for  the  elderly  or 
persons  with  disabilities,  or  any  0- 
bedroom  dwelling.  A  child-occupied 
facility  is  defined  as  a  building,  or 
portion  of  a  building,  constructed  prior 
to  1978,  visited  by  the  same  child,  6 
years  of  age  or  imder,  on  at  least  2 
different  days  within  any  week, 
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provided  that  each  days  visit  lasts  at 
least  3  hours,  the  combined  weekly  visit 
lasts  at  least  6  hours,  and  the  combined 
annual  visits  last  at  least  60  hours. 
Child-occupied  facilities  may  include, 
but  are  not  limited  to,  day-care  centers, 
preschools  and  kindergarten  classrooms. 

In  addition,  the  regulations  contain  a 
Model  State  Program  (MSP),  which 
States  and  Indian  Tribes  are  encouraged 
to  reference  and  use  as  guidance  to 
develop  their  own  Federally  authorized 
lead-based  paint  activities  programs. 
The  MSP  identifies  five  key  elements — 
training,  accreditation,  certification, 
work  practice  standards  and 
enforcement — which  EPA  believes  are 
needed  to  promote  and  develop  a 
qualified  and  trained  workforce  able  to 
conduct  lead-based  paint  activities 
safely,  effectively  and  reliably.  The 
regulations  also  contain  procedures  for 
States  and  Indian  Tribes  to  follow  when 
applying  to  EPA  for  authorization  to 
administer  and  enforce  a  State  or  Tribal 
lead-based  paint  activities  programs. 

The  MSP  will  allow  States  and  Indian 
tribes  to  manage  and  administer  these 
training,  accreditation  and  certification 
programs  at  the  State  or  Tribal  level. 
The  Agency  believes  that  programs  such 
as  this,  which  require  among  other 
things  the  certification  of  individuals, 
are  best  administered  at  the  State  or 
Tribal  level  allowing  for  individual 
State  or  Tribal-specific  flexibility. 

The  purpose  of  these  training, 
accreditation,  and  certification 
requirements  and  the  work  practice 
standards  in  today's  final  rule  is  to 
ensure  that  lead-based  paint  abatement 
professionals,  including  workers, 
supervisors,  inspectors,  risk  assessors, 
and  project  designers,  are  well-trained 
in  conducting  lead-based  paint  activities 
in  target  housing  and  child  occupied 
facilities.  The  rule  will  also  ensure, 
through  the  certification  of 
professionals,  that  inspections  for  the 
identification  of  lead-based  paint,  risk 
assessments  for  the  evaluation  of  lead- 
based  paint  hazards,  and  abatements  for 
the  permanent  elimination  of  lead-based 
paint  hazards  are  conducted  safely, 
effectively  and  rehably.  In  addition, 
training  providers  will  be  accredited  to 
ensure  that  high  quality  training  for 
these  professionals  is  available.  The 
Agency  believes  this  certification  and 
accreditation  program  will  allow 
homeowners  and  others  to  hire  a  well- 
qualified  work  force  that  is  adequately 
trained  in  the  proper  procedures  for 
conducting  lead-based  paint  activities. 

The  work  practice  standards  in 
today's  final  rule  are  not  intended  to 
regulate  all  activities  that  involve  or 
disturb  lead-based  paint,  but  only  those 
that  are  described  as  an  inspection,  risk 


assessment  or  abatement  by  an 
individual  who  offers  these  services. 
This  rule  would  not  regulate  a 
renovation  contractor  that  incidentally 
disturt)s  lead-based  paint  or  an 
individual  who  samples  paint  on  a 
kitchen  cabinet  to  determine  if  the  paint 
contains  lead.  Today's  final  rule  would 
cover  a  contractor  who  o^ers  to  abate  a 
home  of  lead-based  paint  hazards,  or  an 
inspector  who  offers  to  conduct  a  lead- 
based  paint  inspection  in  a  residential 
dwelling. 

Regulated  Entities.  Potentially 
regulated  entities  are  those  training 
providers  that  would  be  accredited  and 
those  professionals  who  would  be 
trained  and  certified  to  conduct  lead- 
based  paint  abatements. 


Category 

Examples  of  Regu- 
lated Entities 

Lead  abatement  pro- 
fessionals 

Workers,  supervisors, 
inspectors,  risk  as- 
sessors and  project 
designers  engaged 
in  lead-based  paint 
activities 

Training  providers 

Firms  provkjing  train- 
ing servk»s  in 
lead-based  paint 
activities 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
of  the  entities  that  are  likely  to  be 
regulated  by  this  action.  This  table  hsts 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  action.  Other  types  of  entities  not 
listed  in  this  table  could  also  be 
regulated.  To  determine  whether  you  or 
your  business  is  regulated  by  this 
action,  you  should  carefully  examine 
the  provisions  in  pt^rt  745  of  the 
regulatory  text.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section. 

C.  Background 

On  October  28, 1992,  the  Residential 
Lead-Based  Paint  Hazard  Reduction  Act 
of  1992  (Title  X)  became  law.  As  a 
result,  the  Toxic  Substances  Control  Act 
(TSCA)  was  amended  to  include  a  new 
title.  Title  IV,  15  U.S.C.  2681-2692. 
TSCA  Title  IV  directs  EPA  to 
promulgate  several  regulations, 
including  the  lead-based  paint  activities 
training,  certification,  and  accreditation 
requirements,  work  practice  standards 
and  the  MSP  included  in  today's  final 
rule. 


The  requirements  in  today's  final  rule 
were  first  proposed  on  September  2. 
1994  (59  FR  45872)  (FRL-4633-9). 
Several  changes  have  been  made  to  the 
proposed  rule  because  of  comments 
received  by  the  Agency.  Nonetheless, 
the  primary  objective  of  the  proposed 
rule  and  today's  final  rule  remains  the 
same  and  is  consistent  with  the  goals 
stated  in  Title  X  and  the  mandates 
prescribed  in  TSCA  Title  IV. 

The  primary  objective  of  today's  final 
rule  is  to  address  the  nation's  need  for 
a  qualified  and  properly  trained 
workforce  to  assist  in  the  prevention, 
detection  and  elimination  of  hazards 
associated  with  lead-based  paint.  By 
promoting  the  establishment  of  this 
workforce  through  today's  final  rule,  the 
Agency  will  help  to  ensure  that 
individuals  and  firms  conducting  lead- 
based  paint  activities  in  target  housing 
and  cbdld-occupied  facilities  will  do  so 
in  a  way  that  safeguards  the 
environment  and  protects  the  health  of 
building  occupants,  especially  children 
aged  6  years  and  under. 

In  addition  to  today's  final  rula  imder 
sections  402  and  404  of  TSCA,  EPA  is 
developing  other  rules  as  mandated  by 
other  sections  of  TSCA  Title  IV.  The 
relationship  of  today's  final  rule  to  these 
other  rules  .is  discussed  in  more  detail 
in  Unit  IV.  of  this  preamble. 

n.  Consultation  with  Stakeholders 

Following  the  September  2, 1994 
publication  of  the  lead-based  paint 
activities  proposal,  the  Agency  met  at 
different  times  with  representatives 
from  various  State  environmental  and 
public  health  agencies.  At  least  three 
meetings  were  held  with  Slate  and 
Tribal  representatives  under  the 
auspices  of  the  Fonun  on  State  and 
Tribal  Toxics  Action  or  FOSTTA. 
FOSTTA  is  an  organization  that  serves 
as  a  forum  for  State  and  Tribal  officials 
to  jointly  participate  in  addressing 
national  toxics  issues,  including  lead, 
and  to  improve  communication  and 
coordination  among  the  States,  Indian 
Tribes  and  EPA.  Under  FOSTTA,  a  lead 
projeqt  has  been  established  to  work 
with  the  States  and  Tribes  on  lead- 
related  issues.  Between  10  and  12  States 
participate  on  the  lead  project  with 
EPA. 

hi  addition  to  FOSTTA,  the  Agency 
met  on  December  5  and  6, 1994,  with  93 
representatives  from  49  State  health  and 
environmental  agencies  and  12 
representatives  from  10  Indian  Tribes. 
Minutes  from  the  FOSTTA  meetings, 
and  the  December  1994  meeting  are  in 
the  docket  for  today's  final  rule  (Ref.  1). 
In  addition  to  encouraging  States  and 
Indian  Tribes  to  submit  written 
comments  on  the  September  2  proposal, 
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the  Agency  also  held  meetings  with  the 
States  and  Indian  Tribes  to  dfscuss  dieir 
current  and  iiture  roles  as  co-regiUators 
in  the  area  of  lead-based  paint  activities. 
These  meetings,  in  combination  with 
the  written  comments  submitted  by  the 
States,  helped  shape  today's  final  rule. 

m.  ResponM  to  Comments  on  the  Scope 
of  the  Rule 

The  comment  period  for  the  proposed 
rule  extended  from  September  2, 1994 
to  December  15, 1994.  The  Agency 
received  a  total  of  323  comments  and 
has  reviewed  them  all.  These  comments, 
along  with  a  detailed  summary  (Ref.  2) 
and  the  Response  to  Public  Comment 
Document  (Ref.  3),  a  written  response  to 
the  issues  raised  by  commenters,  can  be 
found  in  the  public  docket  for  today's 
final  rule.      I 

Based  on  the  public  comments,  the 
Agency  has  made  several  changes  tathe 
proposed  rule.  Two  of  these  changes 
affect  the  scope  of  the  final  rule  by 
modifying  the  definitions  of  the 
buildings  and  structures  covered. 
Additionally,  the  Agency  has  amended 
the  definition  of  abatement.  These 
changes,  and  others,  are  summarized 
below.  For  a  more  detailed  discussion  of 
issues  raised  by  commenters  and 
changes  made  to  the  final  rule,  readers 
should  refer  ^o  the  Response  to  Public 
Comment  Dcjcument. 

A.  Building  Types 

One  principal  change  in  the  final  rule 
is  the  Agency's  decision  to  delay 
promulgatiot  of  training  and 
certification  requirements  and  work 
practice  standards  for  individuals  and 
firms  conducting  lead-based  paint 
activities  in  faublic  buildings  (except 
child-occupied  facilities),  commercial 
buildings,  superstructures  and  bridges. 
This  dedsio^  was  primarily  based  on 
the  need  to  (|larify  the  "deleading" 
definition  contained  in  the  September  2. 
1994  proposal,  and  the  Agency's  desire 
to  avoid  conflict  and  overlap  with  the 
training  requirements  contained  in  the 
Occupational  Safety  and  Health 
Administration's  (OSHA)  interim  final 
lead  standard  (29  CFR  1926.62). 

Under  the  September  2, 1994 
proposal,  individuals  and  firms 
conducting  deleading  activities  in 
public  and  c»mmercial  buildings, 
superstructures  and  bridges  would  have 
been  subjeclj  to  EPA  training  and 
certification! requirements  and  work 
practice  staitdards  and,  possibly,  the 
OSHA  training  requirements  contained 
in  OSHA's  interim  final  lead  standard. 
Under  the  p|'oposed  rule,  EPA's 
intention  w^s  to  include  OSHA's 
training  requirements  in  EPA's  training 
and  certification  program.  However, 


commenters  noted  uncertainty  as  to 
whether  EPA's  proposed  definition  of 
"deleading"  would  have  included 
precisely  the  same  activities  which 
would  trigger  the  training  requirements 
under  OSHA's  interim  final  lead 
standard. 

Consequently,  commenters  believed 
that  EPA's  training  and  certification 
program  would  have  imposed  OSHA 
training  when,  in  fact,  OSHA  may  not 
reqxiire  it.  Other  commenters  also 
believed  that  OSHA's  training 
requirements  were  adequate  and  that 
EPA's  training  and  certification  program 
was  unnecessary  for  individuals  and 
firms  conducting  "deleading"  activities 
in  public  and  commercial  buildings, 
superstructures  and  bridges. 

In  its  review  of  the  comments 
received  on  the  deleading  definition,  the 
Agency  has  determined  that  the 
definition  of  the  term  needs  to  be 
clarified.  At  this  time,  the  Agency  is 
continuing  to  review  the  public 
comments  it  received  on  its  proposed 
definition,  and  is  examining  available 
data  for  the  purposes  of  developing 
options  to  establish  training  and 
certification  requirements  and  work 
practice  standards  for  individuals  and 
firms  that  conduct  deleading  activities 
in  public  and  commercial  building?, 
superstructures  and  bridges.  The 
Agency  is  alsa  considering  options  that 
will  eliminate  the  potential  for  overlap 
between  any  training  requirements  EPA 
may  propose  in  the  future  and  OSHA 
training  requirements  for  such 
individuals  and  firms. 

Another  related  change  involves  the 
Agency's  decision  to  include 
requirements  for  lead-based  paint 
activities  conducted  in  public  buildings 
(except  child-occupied  facilities)  in  the 
future  action  covering  commercial 
buildings,  superstructures  and  bridges. 
Accordingly,  today's*  final  rule  does  not 
cover  public  buildings  constructed  prior 
to  1978  (except  child-occupied 
facilities). 

The  Agency  is  taking  this  action  in 
response  to  numerous  comments  that 
urged  the  Agency  to  focus  its  efforts  on 
lead-based  paint  activities  conducted  in 
housing  and  other  facilities  fi^uented 
by  children.  In  the  September  2, 1994 
proposed  rule,  individuals  and  firms 
conducting  lead-based  paint  activities  in 
public  buildings  would  have  been 
required  to  adhere  to  the  same 
regulations  as  in  target  housing, 
regardless  of  whether  children 
frequented  the  buildings.  In  the 
September  2, 1994  proposal,  the  Agency 
specifically  requested  comment  on 
whether  all  public  buildings  should  be 
subject  to  the  same  regulations  and 


grouped  together  in  this  way  with  target 
housing. 

A  significant  majority  of  commenters 
expressed  concern  that  application  of 
these  requirements  to  all  public 
buildings,  as  defined  in  the  September 
2, 1994  proposal,  would  have  resulted 
in  the  expenditure  of  substantial 
resources  without  a  comparable 
reduction  in  lead-based  paint  exposures 
among  children  aged  6  years  and  under. 
Under  the  September  2, 1994  proposal, 
the  Agency  broadly  defined  public 
buildings  as  "any  building  constructed 
prior  to  1978,  except  target  housing, 
which  is  generally  open  to  the  public  or 
occupied  or  visited  by  children, 
including  but  not  limited  to  stores, 
museums,  airport  terminals,  convention 
centers,  office  buildings,  restaurants, 
hospitals,  and  government  buildings,  as 
well  as.  facilities  such  as  schools  and 
day-care  centers." 

in  response  to  those  comments  that 
the  Agency  focus  its  requirements  on 
individuals  and  firms  conducting  lead- 
based  paint  activities  in  buildings 
firequented  by  children,  today's  final 
rule  establishes  a  sub-category  of  public 
buildings  named  "child-occupied 
facilities." 

Today's  final  rule  defines  a  child- 
occupied  facility  as  "a  building,  or  ' 
portion  of  a  building,  constructed  prior 
to  1978,  visited  regularly  by  the  same 
child,  6  3wars  of  age  or  under,  on  at  least 
2  different  days  within  any  week 
(Sunday  through  Saturday  period), 
provided  that  each  day's  visit  lasts  at 
least  3  hours  and  the  combined  weekly 
visit  lasts  at  least  6  hoivs,  and  the 
combined  annual  visits  last  at  least  60 
hours.  Child-occupied  facilities  may 
include,  but  are  not  limited  to,  day-care 
centers,  preschools  and  kindergarten 
classrooms." 

Under  today's  final  rule,  individuals, 
firms  and  training  providers  that  either 
offer  training  in  the  performance  of 
lead-based  paint  activities  in  child- 
occupied  facilities,  or  that  perform  or 
offer  to  perform  such  activities  in  child- 
occupied  facilities  are  subject  to  the 
same  requirements  as  individuals,  firms 
and  training  providers  involved  in  target 
housing. 

The  Agency's  decision  to  define  and 
establish  child-occupied  facilities  as  a 
sub-category  of  public  buildings  with 
requirements  equivalent  to  those  for 
target  housing  is  based  on  one  of  the  key 
objectives  of  today's  final  rule,  which  is 
to  prevent  and  reduce  lead  exposures 
among  young  children. 

The  Agency  believes  that  children 
face  potentially  equivalent  (if  not 
greater)  risks  from  lead-based  paint 
hazards  in  schools  and  day-care  centers 
as  they  do  at  home.  Indeed,  some 
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children  spend  more  time  in  a  particular 
classroom  or  day-care  room  in  a  given 
day  or  week  than  they  might  spend  in 
a  single  room  in  their  homes.  If  that 
classroom  contained  a  lead-based  paint 
hazard,  the  children  in  it  could  be  at 
risk. 

The  Agency  believes  section  402(b) 
provides  it  with  the  flexibility  necessary 
to  regulate  lead-based  paint  activities  in 
child-occupied  facilities  in  the  same 
manner  it  regulates  those  activities  in 
target  housing.  Although  section 
402(b)(2)  uses  terms  such  as 
"identification"  and  "deleading" 
instead  of  "inspection,"  "risk 
assessment"  and  "abatement,"  EPA 
beUeves  that,  given  the  similarity  of  the 
population  to  be  protected  and  the 
nature  of  the  risk  they  face,  the  section 
402(b)(2)  terms  can  be  understood  to 
include  the  same  types  of  lead-based 
paint  activities  as  specified  in  section 
402(b)(1).  "Identification"  of  lead-based 
paint  under  section  402(b)(2)  is 
analogous  to  "inspection"  under  section 
402(b)(1).  "Deleading"  under  section 
402(b)(2)  is  equivalent  to  "abatement" 
under  section  402(b)(1).  While  there  is 
no  direct  analog  in  402(b)(2)  to  "risk 
assessment,"  EPA  believes  such  activity 
is  fairly  (and  necessarily,  from  a  logical 
perspective)  included  within  the  phrase 
"activities  conducted  by  a  person  who 
conducts  or  plans  to  conduct  an 
elimination  of  lead-based  paint  or  lead- 
based  paint  hazards."  (See  definitions  of 
"deleading"  in  section  402(b)(2)). 
Commenters  also  supported  the 
Agency's  decision  to  focus  on  those 
buildings  or  portions  of  buildings  where 
children  spend  a  significant  amount  of 
time,  or  that  children  regularly  or 
frequently  use,  rather  than  all  pubhc 
buildings.  Commenters  cited  preschools 
and  kindergarten  classrooms  as 
examples  of  the  types  of  buildings  that 
needed  to  be  included,  like  target 
housing,  in  the  regulatory  program 
contained  in  today's  final  rule.  By  citing 
such  facilities  as  examples,  commenters 
appeared  to  indicate  that  the  Agency 
should  focus  on  faciUties  that  a  6-year 
old  child  regularly  attends,  rather  than 
facilities  that  children  may  visit 
intermittently  or  infrequently,  such  as 
museums,  hospitals,  grocery  stores  or 
airports. 

ui  selecting  the  3-hour,  2-day  a  week 
time  requirement  for  its  definition  of  a 
child-occupied  facility,  the  Agency 
considered  national  survey  data 
compiled  by  the  U.S.  Department  of 
Education  (Ref.  4)  and  the  U.S.  Bureau 
of  the  Census  (Ref  5).  Data  hum  the 
Department  of  Education  and  the 
Bureau  of  the  Census  indicate  that 
children  attending  preschool  between 
age  3  and  agfe  6  or  under  will  meet  for 


a  minimum  of  3  hours  a  day,  2  days  a 
week. 

Based  on  this  data,  the  Agency  chose 
to  define  "child-occupied"  facilities  as 
facilities  where  a  child  would  spend  a 
minimum  of  at  least  3  hours  a  day,  2 
days  a  week.  Relying  on  the  available 
data,  the  Agency  believes  its  definition 
will  cover  the  vast  majority  of 
preschools.  kindergartens  and  day-care 
centers.  Moreover,  the  decision  to 
exclude  child-occupied  facilities 
constructed  after  1978  is  consistent  with 
the  statutory  definition  of  both  target 
housing  and  public  buildings,  which 
exclude  both  housing  and  pubUc 
buildings  constructed  after  1978. 

The  Agency  also  sought  to  include 
only  facilities  where  there  is  regular  or 
reciuring  visitation,  over  time,  by  a 
child,  by  including  a  combined  annual 
visitation  minimum  of  60  hours.  The 
rationale  for  this  choice  was  that  a  likely 
minimum  recurring  visitation  schedule 
for  a  child  would  be  a  10-week  day-care 
session,  2  days  per  week,  3  hours  per 
day  that  would  be  equal  to  60  hours. 

"Today's  final  rule  requires  that 
individuals  and  firms  conducting  lead- 
based  paint  activities  in  child-occupied 
facilities  meet  the  same  training  and 
certification  requirements  as  individuals 
and  firms  working  in  target  housing. 
The  Agency  designed  the  training  and 
certification  requirements  for 
individuals  and  firms  working  in  target 
housing  primarily  to  ensure  that 
abatement  professionals  are  instructed 
on  how  to  conduct  lead-based  paint 
activities  to  identify,  reduce  or 
eliminate  lead-based  paint  hazards  that 
may  present  risks  to  children. 
Consequently,  the  Agency  believes  these 
requirements  are  also  appropriate  for 
individuals  working  in  child-occupied 
facilities. 

Commenters  did  not  support  the 
development  of  a  set  of  work  practice 
standards  for  child-occupied  facilities 
that  would  differ  ftx)m  the  work  practice 
standards  in  target  housing.  Nor  does 
the  Agency  have  any  reason  to  conclude 
that  a  different  set  of  work  practice 
standards  should  be  developed  for 
child-occupied  facilities.  Consequently, 
the  work  practice  standards  for  child- 
occupied  facilities  do  not  differ  from 
those  work  practice  standards 
established  by  this  final  rule  for  target 
housing. 

The  proposed  rule  specifically 
exempted  from  regulation  individuals 
who  perform  lead-based  paint  activities 
within  residences  which  they  own, 
unless  the  residence  is  occupied  by  a 
person  or  persons  other  than  the  owner 
or  the  owner's  immediate  family  while 
the  activities  are  being  conducted.  The 
majority  of  public  commenters 


supported  this  exemption  and  it  will 
remain  in  the  final  rule.  However,  some 
commenters  expressed  concern  that 
homeowners  should  not  perform 
abatements  in  their  own  home  where 
there  is  a  child  with  an  elevated  blood 
lead  level.  The  Agency  agrees  with  this 
comment  and  has  changed  the  final  rule 
accordingly. 

B.  Definition  of  Lead-Based  Paint 
Abatement  in  Target  Housing  and 
Child-Occupied  Facilities 

The  Agency  received  roughly  60 
comments  on  its  proposed  definition  of 
lead-based  paint  abatement.  In 
developing  the  proposed  rule,  the 
Agency  reUed  on  the  definition  of 
abatement  contained  in  section  401  of 
TSCA.  Section  401(1)  of  TSCA  defines 
abatement  as: 

. .  .any  set  of  measures  designed  to 
permanently  eliminate  lead-based  paint 
hazards  in  accordance  with  standards 
established  by  the  Administrator  under  this 
title.  Such  term  includes: 

(A)  the  removal  of  lead-based  paint  and 
lead-contaminated  dust,  the  permanent 
containment  or  encapsulation  of  lead-based 
paint,  the  replacement  of  lead-painted 
surfaces  or  fixtures,  and  the  removal  or 
covering  of  lead-contaminated  soil;  and 

(B)  all  preparation,  cleanup,  disposal,  and 
post-abatement  clearance  testing  activities 
associated  with  such  measures. 

In  its  September  2.  1994  proposal,  the 
Agency  defined  "abatement"  as  follows: 

Abatement  means  any  set  of  measures 
designed  to  permanently  eliminate  lead- 
based  paint  hazards  in  accordance  with 
standards  established  by  the  Administrator 
under  Title  IV  of  TSCA.  Such  term  includes: 

(1)  the  removal  of  lead-based  paint  and 
lead-contaminated  dust,  the  permanent 
containment  or  encapsulation  of  lead-based 
paint,  the  replacement  of  lead-painted 
surfaces  or  fixtures,  and  the  removal  or 
covering  of  lead-contaminated  soil;  and 

(2)  all  prep>aration,  cleanup,  disposal,  and 
post-abatement  clearance  testing  activities 
associated  with  such  measures. 

Abatement  shall  be  presumed  in  the    . 
following  circumstances: 

(A)  projects  for  which  there  is  a  written 
contract  stating  that  an  individual  or  firm 
will  be  conducting  activities  in  or  to  a 
dwelling  unit  that  will  permanently 
eliminate  lead-based  paint  hazards: 

(B)  projects  involving  the  permanent 
elimination  of  lead-based  paint  or  lead 
contaminated  soil  and  conducted  by  Hrms  or 
individuals  certified  in  accordance  with  this 
§  745.226  or  this  regulation:  or 

(C)  projects  involving  the  permanent 
elimination  of  lead-based  paint  or  lead 
contaminated  soil  and  conducted  by  firms  or 
individuals  who,  through  their  company 
name,  promotional  literature,  or  otherwise 
advertise  or  hold  themselves  out  to  be  lead 
abatement  professionals. 

(3)  Abatement  does  not  include  renovation 
and  remodeling,  or  landscaping  activities 
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whose  primary  intent  is  not  to  permanently 
eliminate  lead-based  paint  hazards,  but  is 
instead  to  repair,  restore  or  remodel  a  given 
gtructure  or  dvtelling,  even  though  these 
activities  may  |ncidently  result  in  a  reduction 
in  lead-based  paint  hazards. 

In  respons*  to  the  proposal, 
tx)mmenters  fxpressed  concern  that  the 
phrase  ".  .  .any  set  of  measures. . ." 
implied  that  ihe  Agency  assumed  that 
abatement  will  always  occur  throughout 
an  entire  residential  dwelling,  rather 
than  to  some  subset  of  components.  The 
Agency  agrew  with  the  commenters  and 
has  clarified  Its  belief  that  abatements 
may  be  performed  on  components  of 
buildings,  as  well  as  the  whole  building, 
by  adding  th^  following  phrase:  "any 
measure  or  s#t  of  measures  designed  to 
permanently  eliminate  lead-based 
paint"  to  its  definition  of  abatement  in 
today's  final  ^le. 

In  the  proposed  rule,  by  way  of 
clarification,  the  Agency  provided  three 
circumstances  (see  (2)(A)(B)  and  (C) 
above)  in  wh|ch  abatement  shall  be 
presumed.  Commenters  noted  that,  as 
proposed,  thtse  illustrative 
circumstancas  may  have  resulted  in  the 
imposition  of  today's  requirements 
upon  individuals  and  firais  conducting 
renovation  and  remodeling  or  other 
similar  nonabatement  activities. 
For  example,  a  renovation  and 
remodeling  oontractor  may  also  be 
certified  as  ap  abatement  supervisor  or 
worker,  and  may  choose  to  advertise 
his/her  lead-based  paint  abatement 
services  as  one  specialty  his/her 
business  cani  provide.  This  should  not 
mean  that  all  renovation  or  remodeling 
projects  this  contractor  works  on  should 
be  considered  abatement  for  the 
purposes  of  |his  rule.  In  response  to 
these  comments,  §  745.223(3)(ii)  and 
(3)(iii)  of  the  abatement  definition  in 
today's  final  irule  identifies  activities 
that  are  not  (Considered  abatements. 
These  include  renovation  and 
remodeling  activities  covered  by 
§  745.223(4)  of  the  abatement  defintion 
which  are  n^t  specifically  designed  to 
permanently  eliminate  lead-based  paint 
hazards,  but  instead,  are  designed  to 
repair  or  reniodel  a  residential  dwelling, 
and  interim  tontrol  activities. 

Another  issue  raised  by  commenters 
was  that  the  Agency's  abatement 
definition  focused  on  the  intent  of  the 
building  owiier  and  the  individual  or 
firm  conducting  an  abatement.  The 
commentersj suggested  that  the  Agency's 
intent-based  approach  creates  a 
loophole  for;  building  owners  and 
contractors  Who  will  escape  regulation 
by  calling  abatement  something  else, 
such  as  renovation  and  remodeling.  A 
third  concern  was  that  the  definition 
required  abatement  activities  to  result  in 


the  permanent  elimination  of  a  lead- 
based  paint  hazard,  as  opposed  to  a 
temporary  reduction  of  a  hazard. 

Although  these  comments  are  not 
without  merit,  EPA  has  decided  to 
maintain  its  proposed  abatement 
definition,  with  some  minor 
adjustments.  EPA  believes  that  the  clear 
intent  of  Congress  was  to  focus  the 
scope  of  this  initial  regulation  on 
abatement  activities,  and  to  define 
abatements  as  those  projects  where 
there  is  a  conscious  effort  on  the  part  of 
the  building  owner  and  contractor 
("measures  designed  to")  to 
permanently  eliminate  lead-based  paint 
hazards. 

In  writing  its  definition  ef  abatement. 
Congress  did  not  say  any  set  of 
measures  "which  permanently 
eliminate"  lead-based  paint  hazards. 
Nor  did  it  say  any  set  of  measures 
"which  have  the  effect  of  permanently 
ehminating"  lead-based  paint  hazards. 
Instead,  Congress  defined  abatements  as 
any  set  of  measures  "designed  to 
permanently  eliminate"  lead-based 
paint  hazards.  Webster's  defines  the 
term  "design"  as  "to  intend  for  a 
definite  piirpose."  By  including  the 
phrase  "designed  to"  in  its  de&iition  of 
abatement.  EPA  believes  that  Congress 
was  specifically  directing  EPA  to 
regulate  as  abatements  only  those 
activities  which  are  ujadertaken  with  the 
definite  purpose  or  intent  of 
permanently  eliminating  lead-based 
paint  hazards. 

The  reason  for  this  focus  can  be  found 
in  the  legislative  history  that 
accompanies  TiUe  X.  Prior  to  the 
passage  of  Title  X,  and  even  today, 
abatements  were  being  conducted  to 
reduce  or  eliminate  lead  exposure  to 
children  when  in  fact  they  were, 
because  of  improper  training  or 
technique,  increasing  exposures.  This 
situation,  in  part,  prompted  Congress  to 
direct  the  Agency  to  develop  today's 
final  rule  regulating  abatement 
activities. 

Other  commenters  suggested  that  the 
Agency's  definition  of  abatement  should 
specifically  include  renovation  and 
remodeling,  interim  controls,  operations 
and  maintenance,  and  any  other  activity 
that  may  distiub  lead-based  paint  and 
create  a  potential  hazard. 

The  definition  of  abatement  in  section 
401(1)  of  TSCA  includes  a  list  of 
specific  activities  (e.g..  removal  of  lead- 
based  paint,  replacement  of  lead- 
painted  surfaces  or  fixtures)  which  are 
included  within  the  definition's  scope. 
This  Ust  is  cited  by  some  commenters  as 
indicating  that  abatement  should 
include  activities,  such  as  renovation, 
that  are  not  necessarily  intended  to 
eliminate  lead-based  paint  hazards. 


However,  in  providing  this  list. 
Congress  did  not  intend  that  it  be  read 
or  appUed  in  isolation  from  the 

f>receding  intent-based  definitional 
anguage.  The  list  provided  in  section 
401(1)(A)  and  (B)  merely  identifies  some 
of  the  "measures"  that  may  be  taken  by 
a  contractor  to  "permanently  eliminate 
lead-based  paint  hazards."  EPA  believes 
that,  for  any  of  the  measures  specified 
in  section  40l(l)(A)  and  (B)  to  be 
considered  abatement,  they  must  also  be 
conducted  with  the  intent  or  "definite 
purpose"  of  permanently  eliminating 
lead-based  paint  hazards. 

Clearly,  Congress  recognized  that 
these  other  activities,  such  as  renovation 
or  remodeling,  may  disturb  lead-based 
paint  and  may  result  in  lead-based  paint 
hazards.  In  response  to  this  concern. 
Congress  directed  the  Agency,  under 
section  402(c),  to  conduct  a  study  to 
determine  the  extent  to  which 
renovation  and  remodeling  activities 
may  create  lead-based  paint  hazards. 
Based  on  the  results  of  this  study, 
section  402(c)(3)  of  TSCA  directs  EPA  to 
revise  today's  regulations  to  address  the 
lead-based  paint  hazards  associated 
with  renovation  and  remodeling.  Thus, 
rather  than  requiring  regulations  now 
for  all  non-abatement  activities,  section 
402  of  TSCA  directs  EPA  to  defer  such 
regulation  pending  further  study  to 
determine  which,  if  any,  renovation  and 
remodeling-type  activities  create  a  lead- 
based  paint  hazard. 

IV.  Relationship  of  Sections  402  and 
404  to  Section  403  of  TSCA 

Under  section  403  of  TSCA,  EPA  is 
developing  a  rule  that  will  identify 
conditions  of  lead-based  paint,  and  lead 
levels  and  conditions  in  residential  dust 
and  soil  that  would  result  in  a  hazard 
to  building  occupants,  especially 
children  age  6  and  under.  In 
combination  with  the  work  practice 
standards  contained  in  §  745.227  of 
today's  final  rule,  the  Agency  expects 
that  the  levels  and  conditions  identified 
in  the  TSCA  section  403  rule  will 
provide  clear  direction  on  how  to 
identify,  prioritize  and  respond  to 
hazards  from  lead  in  and  around  target 

housing. 

Promulgation  of  the  TSCA  section  403 
rule,  however,  has  been  delayed  until 
the  Agency  completes  various 
information  gathering  and  assessment 
activities.  On  January  3,  1996,  the 
United  States  District  Court  for  the 
Northern  EHstrict  of  New  York  issued  a 
decree,  consented  to  by  EPA  and  the 
Atiantic  States  Legal  Foundation 
(ASLF),  that  requires  EPA  to  propose 
the  TSCA  section  403  rule  by  NovenJber 
30, 1996  and  to  issue  a  final  rule  by 
September  30. 1997  (Ref.  8). 
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In  the  interim,  the  Agency  has 
published  guidance  to  assist  the  public 
in  identifying  lead-based  paint  hazards, 
sources  of  lead  exposure,  and  the  need 
for  control  actions  in  environments 
where  children  may  be  present. 

EPA  originally  issued  this  guidance  in 
a  July  14, 1994  memorandum  from  Lynn 
R.  Goldman,  Assistant  Administrator  for 
Prevention,  Pesticides  and  Toxic 
Substances,  to  the  Agency's  Regional 
Division  Directors,  entitled  "Guidance 
on  Residential  Lead-Based  Paint,  Lead- 
Contaminated  Dust,  and  Lead- 
Contaminated  Soil"  (the  "section  403 
Guidance").  Subsequently,  copies  of  the 
section  403  Guidance  have  been 
available  from  the  Agency  upon  request. 
To  further  disseminate  the  section  403 
Guidance,  the  Agency  pubUshed  the  full 
text  of  that  document  in  the  Federal 
,    Register  on  September  11, 1995  (60  FR 
47248)  (FRL-4969-6). 

In  the  September  2, 1994  preamble, 
the  Agency  provided  a  lengdiy 
discussion  of  the  relationship  between 
the  section  402/404  regulations  and  the 
forthcoming  section  403  regulation.  The 
Agency  explained  why  it  believed  it  was 
appropriate  to  offer  the  section  402/404 
rule  for  public  comment,  in  the  absence 
of  a  section  403  regulation  (See  59  FR 
45875). 

In  response,  the  Agency  received 
several  pubhc  comments.  None  of  the 
comments  stated  that  the  Agency  should 
not  promulgate  a  final  regulation  for 
lead-based  paint  activities  in  target 
housing  without  a  final  section  403  rule. 
Seven  comments  were  received  from 
parties  with  an  interest  in  public  and 
commercial  buildings,  superstructures 
and  bridges,  urging  the  Agency  to  delay 
promulgating  a  TSCA  section  402/404 
rule  covering  those  types  of  structures 
until  the  section  403  rule  has  been 
promulgated.  As  discussed  previously, 
today's  final  rule  does  not  address  these 
building  types,  and  thus  these 
comments  are  not  applicable. 

Lastly,  one  commenter  stressed  the 
importance  of  publishing  the  TSCA 
section  403  rule  as  quickly  as  possible, 
but  did  not  suggest  that  delaying  action 
on  the  TSCA  section  402/404  rule  was 
necessary. 

The  Agency  understands  that  without 
a  final  section  403  rule  identifying  lead- 
based  paint  hazards,  full 
implementation  of  today's  final  rule  will 
be  diffitnilt.  The  Agency  has  addressed 
this  problem  in  the  ASLF  consent 
decree,  by  committing  to  promulgate  a 
final  rule  under  section  403  by 
September  30, 1997,  well  before  subpart 
L  of  this  rule  will  become  effective  in 
EPA  administered  States  and  Indian 
Country. 


V.  Response  to  Comments  on  the 
Accreditation  of  Training  Programs  in 
Tai^get  Housing  and  Child-Occupied 
Facilities 

Section  745.225  includes  various 
requirements  and  the  application 
procedures  that  training  programs  must 
follow  to  become  accredited  by  EPA  to' 
provide  instruction  in  the  lead-based 
paint  activities  and  work  practice 
standards  described  in  this  rule.  These 
procedures  and  requirements  apply  to 
training  programs  that  will  offer  both 
basic  and  refiesher  training  courses. 

Training  programs  may  offer  courses 
for  one  or  more  of  the  following  five 
work  disciplines:  (1)  Inspector,  (2)  risk 
assessor,  (3)  supervisor,  (4)  abatement 
worker,  and  (5)  project  designer. 
Minimum  curricula  requirements  for 
each  of  these  courses  can  be  found  at 
§  745.225(d). 

The  Agency  has  already  developed 
and  released  model  course  curricula 
materials  for  the  inspector,  risk  assessor, 
supervisor  and  abatement  worker 
disciplines.  The  Agency  is  currently 
modifying  and  updating  these  materials, 
and  developing  a  new  model  course  for 
project  designers,  to  reflect  the  course 
curricula  contained  in  §  745.225(d).  EPA 
will  make  these  materials  available  prior 
to  August  31, 1998. 

The  Agency  received  a  variety  of 
comments  on  the  work  disciplines, 
training  courses  and  accreditation 
procedures  in  the  proposed  rule.  Among 
the  key  issues  raised  were:  the  number 
of  work  discipHnes;  the  length  of  the 
courses;  their  traditional  classroom 
approach;  the  course  curricula;  the 
course  test  and  hands-on  assessment; 
instructor  qualifications;  and  the 
procedures  for  applying  for 
accreditation. 

In  response  to  these  comments,  the 
Agency  has  adjusted  the  proposed  rule 
in  several  ways.  EPA  believes  these  the 
adjustments  will  result  in  a  more 
flexible  aca-editation  system  for  both 
training  program  providers  and  for 
individuals  seeking  training  and 
certification  through  that  system. 

A.  Framework  for  Training 

Generally,  most  commenters  agreed  in 
principle  with  the  tasks  and 
responsibilities  identified  by  the  Agency 
under  its  five  work  disciplines: 
inspector,  risk  assessor,  supervisor, 
worker,  and  project  designer.  On  the 
other  hand,  commenters  were  divided 
on  whether  five  separate  work 
disciplines  and  training  courses  were 
needed  to  accomplish  the  tasks  and 
objectives  associated  with  inspection, 
risk  a.ssessment  and  abatement.  In 
general,  commenters  were  concerned 


with  the  potential  for  redundancy  and 
overlap  among  the  proposed  five 
training  courses. 

Although  the  final  rule  retains  five 
distinct  work  disciplines,  as  originally 
proposed,  the  Agency  has  made  several 
changes  to  make  the  courses  more 
modular  in  their  design,  eliminate 
potential  redundancies  in  the  course 
curricula,  and  reduce  course  length. 
Because  of  these  changes,  the  Agency 
believes  that  the  market  will  be  better 
able  to  manage  and  more  efficiently 
provide  training  to  individuals 
responsible  for  performing  lead-based 
paint  insjjection,  risk  assessment  and 
abatement  activities. 

The  Agency  has  consulted  with 
OSHA  to  eliminate  any  redundancies 
between  the  course  curricula  contained 
in  §  745.225(d)(3)  and  (5)  for  the 
abatement  supervisor  and  worker,  and 
the  training  program  OSHA  has 
established  under  its  interim  final  lead 
standard  (29  CFR  1926.62).  Based  on 
discussions  with  OSHA  and  a  review  of 
public  comments,  the  Agency  has 
decided  that  the  best  way  to  eUminate 
any  redundancies  or  confusion 
regarding  OSHA  training  versus  EPA 
training  is  to  remove  OSHA's  training 
program  elements  &t)m  the  course 
curricula  contained  in  §  745.225(d)(3) 
and  (5). 

As  a  result,  training  programs  have 
the  option  of  offering  courses  in:  (1) 
OSHA  training;  (2)  EPA  training;  or  (3) 
both  OSHA  and  EPA  Gaining.  Only 
those  programs  that  wish  to  offer  EPA 
training  would  need  to  apply  for 
accreditation  under  this  rule. 

A  key  difference  between  OSHA  and 
EPA  training  is  that  OSHA  training  is 
primarily  designed  to  reduce  the 
occupational  exposure  to  lead  for 
construction  workers.  The  OSHA 
standard  establishes  maximum  limits  of 
exposure  to  lead  for  all  workers  covered, 
including  an  action  level  of  30  fig/m^ 
calculated  as  an  8-hour  time-weighted 
average  (TWA).  At  or  above  this  action 
level,  workers  are  subject  to  OSHA's 
training  requirements,  which  primarily 
involve  instruction  in  respirator  use, 
engineering  and  work  practice  controls 
for  the  containment  of  lead,  and  OSHA's 
medical  surveillance  program. 

In  contrast,  the  primary  purpose  of 
EPA  training  for  abatement  workers, 
supervisors  and  project  designers  is  to 
protect  building  occupants,  particularly 
children  ages  6  years  and  younger,  from 
potential  lead-based  paint  hazards  and 
exposures  both  during  and  after  an 
abatement. 

The  deletion  of  OSHA's  training 
program  elements  has  helped  reduce  the 
length  of  the  abatement  worker  course 
from  a  proposed  32-hour  course 
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(including  10  hours  of  hands-on 
instruction)  to  t6  hours  (including  8 
hours  of  hands-ion  instruction).  The 
Agency  has  als0  reduced  the  emphasis 
on  providing  instruction  in  basic 
construction  techniques  and  focused 
instead  on  the  practical  application  of 
abatement  methods  and  practices.  The 
Agency  believes  providing  adequate 
instruction  on  both  construction  and 
abatement  techniques,  even  in  a  32- 
hour  course,  wbuld  have  been  very 
difficult,  if  not  impossible. 

Furthermore.'  the  final  rule  has 
retained  8  of  the  10  hours  of  hands-on 
instruction,  as  proposed.  Commenters 
were  extremely  supportive  of  the  hands- 
on  requirement  of  the  rule,  and  the 
Agency  believeB  that  hands-on  training 
helps  trainees  tc  retain  the  knowledge 
they  acquire.  Iijcorporating,  as  it  does,  8 
hours  of  handsjon  training,  the  Agency 
beUeves  that  thje  16-hour  requirement 
in  the  final  rul9  will  enable  workers  to 
conduct  safe,  rtliable  and  effective 
abatements.      | 

Another  change  designed  to  reduce 
course  length  a^id  eliminate  overlap  in 
the  rule  is  the  decision  to  establish  one 
32-hour  course  requirement  that  both 
supervisors  ani  project  designers  will 
take,  and  to  establish  an  additional  8- 
hour  course  supplement  that  project 
designers  are  required  to  take. 

Under  the  proposed  rule,  supervisors 
and  project  designers  would  have  been 
required  to  take  one  4Q-hour  course, 
and  project  designers  would  have  been 
required  to  take  an  additional  16-hour 
course  supplement.  Most  of  the 
comments  on  tpe  proposal  suggested 
that  the  Agenc^  could  combine  some  of 
the  course  topics  from  the  two  classes. 

As  in  the  proposed  rule,  the  Agency's 
premise  for  developing  one  course  for 
both  supervisors  and  project  designers 
is  the  similarity  in  the  job 
responsibilities  of  these  two  work 
disciplines.  Aieas  where  the  supervisor 
and  project  designer  share  similar 
learning  needs)  are  listed  in  the  course 
curriculum  at  fc  745.225(d)(3).  Some  of 
the  course  topics  (e.g.,  risk  assessment/ 
inspection  report  interpretation)  reflect 
the  Agency's  oecision  to  insert  topics 
from  die  proposed  project  designer 
course  into  thit  of  the  final  joint 
supervisor/ project  designer  course. 

For  exampW,  the  ability  to  interpret 
inspection  and  risk  assessment  reports 
is  a  skill  that  both  supervisors  and 
project  designers  must  have,  since  they 
are  both  respohsible  for  either  the 
oversight  of  aliatement  activities  or  are 
responsible  for  designing  abatement 
plans  based  o»  the  results  of  inspections 
and  risk  assessments. 

The  course  i  lupplement  for  project 
designers  is  h  tended  to  provide  specific 


instruction  in  designing  lead-based 
paint  abatement  activities  in  target 
housing  and  child-occupied  facilities. 
Qearly,  this  8-hour  course  cannot  train 
an  individual  in  all  aspects  of  project 
design.  However,  the  course  will 
compliment  the  education  and  skills 
that  project  designers  must  have  (e.g.,  a 
degree  in  engineering  or  4  years 
experience  in  building  construction  and 
design)  by  providing  lead-specific 
design  instruction. 

The  Agency  also  received  several 
comments  regarding  the  training  for 
inspectors  and  risk  assessors.  Many 
commenters  requested  clarification 
about  whether  an  individual  must  take 
both  the  inspector  and  risk  assessor 
course  as  a  part  of  the  process  to  become 
certified  as  a  risk  assessor.  The  simple 
answer  is  yes;  however,  the  inspector 
and  risk  assessor  courses  do  not 
necessarily  have  to  be  taken  back-to- 
back.  Training  providers  have  the 
option  of  offering  the  inspector  course 
separate  from  the  risk  assessor  course, 
aluiough  the  provider  may  choose  to 
offer  the  two  courses  as  one  unit.  More 
detail  regarding  the  certification  process 
for  inspectors  and  risk  assessors  is 
provided  in  Unit  VI.  of  this  preamble. 

An  additional  change  to  the  rule  is  the 
allowance  for  alternative  training 
methods,  including  supplemental  at- 
home  study  programs.  The  Agency 
specifically  requested  comment  on  the 
use  of  at-home  study  materials  and 
other  alternative  training  methods  in  its 
September  2,  1994  proposal.  Most  of  the 
comments  received  on  this  issue 
supported  the  use  of  alternative  training 
methods  in  lieu  of  classroom 
instruction,  with  certain  restrictions. 
Commenters  opposed  to  the  use  of 
alternative  training  methods  generally 
expressed  reservations  regarding  the 
quality  of  such  methods  and  the  need 
for  the  teacher/student  interaction 
afforded  in  the  classroom. 

Based  on  a  review  of  these  comments, 
the  final  rule  permits  the  Use  of 
alternative  training  techniques  (e.g., 
video  training,  computer-based  training) 
as  a  supplement  to  the  hands-on  skills 
assessment  or  as  a  substitute  for  the 
lecture  portion  of  the  training  course 
requirements  outlined  in  §  745.225(d). 
The  Agency  agrees  with  commenters 
who  note  that  alternative  training 
programs,  such  as  at-home  study,  can 
result  in  the  effective  transfer  of 
information,  if  certain  restrictiqns  are 
implemented  to  ensure  the  quality  of 
these  programs. 

To  ensure  the  quality  of  such 
alternative  programs,  the  final  rule 
requires  training  providers  who  opt  to 
use  alternative  techniques  to  submit  all 
materials  as  specified  under 


§  745.225(b)(1)  as  a  part  of  their 
application  for  accreditation.  These 
materials  include  copies  of  the  course 
agenda,  and  student  and  instructor 
manuals. 

The  accreditation  of  alternative 
training  programs  will  be  based  on 
EPA's  review  of  the  training  materials 
submitted  under  §  745.225(b)(1). 
including  the  course  agenda  and 
manuals.  In  its  review,  the  Agency  will 
consider  on  a  case-by-case  basis  the 
provisions  made  by  a  training  program 
to  ensure  the  quality  of  its  course 
materials.  Based  on  that  review,  the 
Agency  may  accredit  programs  offering 
alternative  training  and  instructional 
methods. 

In  addition,  §  745.225(c)(6)  of  the  final 
rule  also  requires  all  training  programs, 
including  those  using  alternative 
training  methods,  to  meet  the  minimum 
hourly  requirements  for  hands-on 
activities  in  their  training  courses. 
Under  §  745.225(c)(7),  all  training 
programs  are  also  required  to  administer 
a  course  test  and  conduct  a  hands-on 
skills  assessment  or  a  proficiency  test  as 
discussed  below. 

One  specific  example  of  alternative 
training/testing  techniques  that  the  rule 
mentions  is  the  use  of  a  proficiency  test 
in  Ueu  of  a  hands-on  assessment  and 
course  test.  A  course  that  offers  a 
proficiency  test  would  consist  primarily 
of  an  evaluation  of  the  effectiveness  and 
reliability  of  a  student's  ability  to 
conduct  a  particular  lead-based  paint 
activity.  The  proficiency  test  must  also 
cover  all  of  the  topics  and  skills 
addressed  in  a  particular  course.  For 
instance,  a  proficiency-based  course  in 
inspection  could  involve  a  mix  of 
lecture  material  with  students 
conducting  a  mock  inspection  in  a 
residential  dwelling  with  known  lead- 
based  paint  concentrations.  The  student 
would  be  evaluated  on  the  accuracy  of 
the  results  of  their  inspection. 

One  other  issue  raised  by  commenters 
was  the  lack  of  detail  on  specific 
activities  for  the  "hands-on"  component 
of  a  course.  The  Agency  has  not 
however,  modified  the  final  rule  to 
specify  activities  that  training  programs 
must  use  for  the  hands-on  component  of 
their  courses.  The  Agency  still  believes 
that  quaUfied  training  programs  should 
be  able,  without  additional  regulation, 
to  develop  specific  hands-on  activities 
based  on  their  knowledge  of  lead-based 
paint  activities  and  the  industry. 
Furthermore,  the  Agency  notes  that,  as 
the  technologies  for  conducting  lead- 
based  paint  activities  develop,  the  focus 
of  the  elements  of  hands-on  training 
will  change.  The  course  topics  required 
to  have  a  hands-on  component  are 
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marked  with  an  asterisk  in  §  745.225(d> 
of  the  regulatory  text. 

B.  Training  Program  Accreditation 
Requirements 

1.  General  comments.  The  Agency 
received  a  significant  number  of 
comments  on  the  qualifications 
proposed  for  instructors.  Additionally, 
commenters  requested  clarification  on 
whether  the  Agency  requires  training 
providers  to  offer  courses  for 
individuals  who  do  not  speak  English, 
or  who  have  low  reading 
comprehension.  Other  commenters 
asked  the  Agency  to  clarify  or  change 
specific  aspects  of  the  proposed 
accreditation  process. 

For  example,  several  commenters 
requested  clarification  on  the  number  of 
instructors  that  a  training  program  must 
employ  to  become  accredited.  Some 
commenters  thought  that  imder  the 
September  2, 1994  proposal,  a  training 
program  would  be  required  to  employ  a 
minimum  of  three  individuals  to  obtain 
accreditation:  a  training  manager,  a 
principal  instructor  and  a  woii  practice 
instructor.  Other  commenters 
interpreted  the  proposed  rule  to  mean 
that  at  a  minimum  only  one 
individual — the  training  manager — ^was 
required  to  staff  a  training  program. 

On  this  same  topic,  some  commenters 
criticized  the  proposal  for  setting  up  an 
"exclusive"  training  system.  They 
believed  that  the  proposed  experience, 
education  and  other  quaUfications  for 
the  training  manager,  and  principal  and 
work  practice  instructors  were 
excessive.  These  commenters  stated  that 
the  proposed  qualifications  were 
unnecessary,  and  that  they  would 
prevent  competent  and  talented 
instructors  firom  offering  training  in 
lead-based  paint  activities.  Under  the 
final  rule,  one  person  may  be  employed 
as  both  the  training  manager  and  the 
principal  instructor,  if  the  individual 
possesses  the  qualifications  listed  at 
§  745.225(c)(1)  and  (2). 

Furthermore,  the  Agency  observes 
that  the  final  rule  no  longer  includes 
work  experi'^nce  or  educational 
prerequisites  for  work  practice 
instructors,  but  instead  allows  training 
programs  to  employ  guest  work  practice 
instructors,  who  may  provide  either 
lecture  or  hands-on  instruction  in  a 
course. 

Some  commenters  urged  the  Agency 
to  stipulate  specific  qualifications  for 
guest  instructors,  or  to  limit  the  amount 
of  time  a  guest  instructor  may  be 
employed  by  a  training  program.  The 
final  rule  does  not,  however,  set  such 
limits.  The  Agency  believes  that  it 
would  be  too  difficult  to  regulate  the 
qualifications  of  the  many  kinds  of 


inter-disciplinary  guest  instructors  that 
a  training  program  might  want  to 
employ,  given  that  their  backgrounds 
and  credentials  will  vary  significantly. 
For  example,  physicians,  certified 
abatement  supervisors,  lawyers,  housing 
officials  and  other  professionals  could 
possibly  be  employed  as  guest 
instructors.  Given  the  diversity  in 
education,  training  and  experience 
among  these  professionals,  the  Agency 
does  not  believe  that  establishing 
specific  qualifications  is  either  possible 
or  useful  and  the  final  rule  leaves  that 
determination  to  the  training  manager. 

In  terms  of  setting  a  limit  on  the 
amount  of  time  that  a  guest  instructor 
may  be  used,  the  Agency  has  placed  the 
responsibility  for  ensuring  the  quafity  of 
a  training  course  on  the  training 
manager.  The  Agency  believes  that  the 
decision  for  determining  how  much 
time  a  guest  instructor  should  be  used 
is  a  decision  best  made  by  the  training 
manager,  in  consultation  with  the 
principal  instructor. 

Additionally,  the  Agency  notes  that 
the  training  manager  ultimately  is 
responsible  for  ensuring  the  quality  of 
instruction,  and  that  it  is  in  the  best 
interest  of  a  training  manager  to  account 
for  the  capabilities  and  experience  of 
the  principal  instructors. 

Lastly,  the  Agency  notes  that  today's 
final  rule  does  not  require  training 
providers  to  offer  courses  for 
individuals  who  do  not  speak  English  or 
who  have  a  low  reading  comprehension. 
The  Agency  believes  that  training 
providers  should  be  given  the  flexibility 
to  offer  special  coiu^es  for  such 
individuals,  depending  on  demand. 
However,  the  Agency  does  recommend 
that  training  providers  make  special 
provisions  to  accommodate  the  needs  of 
individuals  who  cannot  speak  Enghsh, 
or  who  have  a  low  reading 
comprehension. 

2.  Prerequisites — training  manager.  In 
addition  to  these  changes,  today's  final 
rule  more  clearly  describes  the 
prerequisites  for  the  training  manager. 

For  example,  under  the  proposed  rule 
the  qualifications  required  for  a  training 
manager  were  flexible  and  intended  to 
accommodate  a  broad  range  of  work 
experience  and  educational 
backgrounds.  Specifically,  the  proposal 
would  have  required  that  training 
managers,  at  a  minimum,  possess  either 
some  training  or  education  in  teaching 
adults.  In  addition,  the  proposal  would 
have  required  that  training  managers 
possess  experience  or  education  in  one 
of  three  additional  areas,  specifically: 
(1)  A  bachelor's  or  graduate  degree  in 
building  construction  technology, 
engineering,  industrial  hygiene,  safety, 
or  public  health,  or  (2)  4  years  of 


experience  managing  an  occupational 
health  and  safety  program,  or  (3)  an 
additional  2  years  of  experience 
teaching  adults. 

The  final  rule  has  been  revised, 
however,  to  require  training  managers  to 
meet  any  one  of  the  four  prerequisites 
now  listed  at  §  745.225(c)(1).  As 
discussed  later  in  this  section  of  the 
preamble,  the  prerequisites  contained  in 
the  final  rule  are  different  firom  those 
proposed  and  include  the  addition  of  a 
fourth  alternative  prerequisite  under 
S745.225(c)(l)(iv). 

Additionally,  the  final  rule  no  longer 
contains  the  requirement  that  all 
training  managers  possess  either 
training  or  education  in  teaching  adults. 
The  Agency's  decision  to  eliminate  the 
training  or  educational  requirement  in 
adult  education  was  based  on  its  review 
of  several  comments.  These  comments 
suggested  that,  although  training  or 
experience  in  adult  education  may  be 
valuable,  it  should  not  be  required  of  ail 
training  managers,  given  that  the 
primary  function  of  the  training 
manager  is  to  administer  and  manage  a 
training  program — not  necessarily  to 
instruct  adults.  The  Agency  agrees  with 
these  comments,  but  notes  that  the  final 
rule  maintains  the  2  years  of  experience 
in  adult  education  as  one  of  the  four 
prerequisites  that  can  now  be  used  to 
qualify  an  individual  as  a  training 
manager. 

The  decision  to  retain  the  2  years  of 
experience  in  adult  education  as  one  of 
the  four  available  prerequisites  for 
qualifying  training  managers  is  based  on 
several  factors.  The  most  important 
factor  is  the  Agency's  desire  to 
accommodate  the  broad  range  of  work 
experience  and  educational 
backgroimds  that  training  managers  and 
instructors  may  bring  to  dieir  work.  This 
approach,  which  most  commenters 
widely  supported,  has  been  retained 
and  further  extended  imder 
§  745.225(c)(1)  of  the  final  rule. 

For  instance,  in  addition  to 
recognizing  bachelor  or  graduate  level 
degrees  in  building  construction, 
engineering,  industrial  hygiene,  safety 
or  pubhc  health,  the  final  rule  also 
would  permit  individuals  who  possess 
a  degree  in  business  administration  or 
education  to  assume  the  responsibilities 
of  a  training  program  managw. 

Although  these  experiences  may 
differ  from  one  another,  the  Agency 
believes  that  an  individual  can 
effectively  utiUze  them  to  ensure  the 
development  of  a  quahty  training 
program.  Furthermore,  the  Agency's  role 
in  the  accreditation  process  also  will 
contribute  to  the  development  and 
establishment  of  quality  lead-based 
paint  activities  training  programs. 


45786 


Federal  Register  /  Vol.  61.  No.  169  /  Thursday.  August  29.  1996  /  Rules  and  Regulations 


3.  Prerequisites— principal 
instructors.  The  final  rule  also  provides 
a  great  deal  of  flexibility  in  recognizing 
the  work  experience  and  educational 
backgrounds  df  principal  instructors. 
For  example,  ibstead  of  specifically 
listing  the  typ*  of  training,  experience 
or  education  i^  teaching  adults  that  a 
principal  insUjuctor  must  possess — as 
had  been  proposed— the  final  rule  now 
requires  only  that  a  principal  instructor 
possess  demonstrated  experience  in 
teaching  adults.  This  change  is  based  on 
nimierous  coifments  that  objected  to  the 
specificity  in  the  proposed  rule, 
particularly  the  requirement  that 
principal  insttuctors  do  one  of  the 
following:  (1)  Complete  a  40-hour  train- 
the-trainer  course,  or  (2)  obtain  a  degree 
in  adult  education,  or  (3)  possess  at  least 
2  years  of  experience  in  teaching 
workers/adulljs. 

Most  of  the  comments  on  this 
requirement  stated  that  a  40-hour  train- 
the-trainer  course  was  too  long  and/or 
that  the  educational  degree  or  2-year 
work  experience  requirement  was. 
excessive.  Otfter  commenters  requested 
clarification  cm  what  constituted  2  years 
of  work  experience,  and  noted  that  a 
40-hour  trainrthe-trainer  course  was  not 
available  for  ^e  purposes  of  quaUfying 
principal  insttiictors. 

Based  on  its  review  of  this  proposed 
requirement  and  in  response  to  these 
comments,  the  Agency  revised  the  final 
rule  to  require  that  principal  instructors 
possess  demdnstrated  experience, 
education  or  training  in  teaching 
workers/adulls.  as  well  as  a  minimiun  of 
16  hours  in  lead-specific  training. 
Commenters  pn  the  proposal  also  stated 
that  requiring  principal  instructors  to 
have  2  years  experience  in  the 
construction  Industry  would  limit  the 
number  of  qiialified  instructors.  In 
response,  the(  Agency  now  requires  that 
principal  instructors  possess 
demonstrated  experience,  education  or 
training  in  lead  or  asbestos  abatement, 
painting,  carpentry,  renovation, 
remodeling,  occupational  safety  and 
health  or  indkistrial  hygiene. 

Although  me  term  "demonstrated"  is 
very  broad,  the  Agency  beUeves  that  the 
final  rule  should  accommodate  the  wide 
range  of  experiences  that  principal 
instructors  liay  have  acquired  in 
teaching  adiuts.  This  requirement  will 
allow  an  instructor  to  demonstrate. 
through  a  variety  of  materials — official 
academic  transcripts,  resumes,  letters  of 
reference,  c^tificates  from  training 
courses — th^t  they  possess  the  skills  or 
experience  i^ecessary  to  provide 
effective  instruction.  This  approach  is 
preferable  tq  attempting  to  develop  an 
exhaustive  1  st  of  work  experiences  or 
academic  d€  grees,  that  will  invariably 


omit  an  unthought-of.  but  relevant,  job 

title. 

C.  Accreditation  Application  Process 

The  Agency  received  a  variety  of 
comments  on  the  process  of  applying  for 
accreditation.  Some  commenters 
indicated  that  the  Agency  should  have 
required  more  documentation  as  a  part 
of  the  application  process,  while  other 
commenters  feU  that  fewer  documents 
and  less  information  were  needed  to 
complete  an  application  packaee. 

The  information  and  materials  to  be 
submitted  by  training  programs  as  a  part 
of  the  application  process  are  specified 
at  §  745.225(b)(1)  in  today's  final  rule. 
With  some  minor  exceptions,  as 
described  below,  EPA  has  retained  most 
of  the  information  and  documentation 
requested  from  the  proposed  rule. 
For  example,  the  Agency  will  no 
longer  require  that  training  prograins 
submit  examples  of  course  completion 
certificates,  since  it  is  imUkely  that 
receipt  of  such  copies  will  help  prevent 
fraud  or  misrepresentation  of  such 
certificates. 

As  a  matter  of  clarification,  a  few 
commenters  thought  that  the  proposed 
rule  would  have  required  that  training 
programs  submit  to  EPA  the 
documentation  listed  at  §  745.225(c)(4), 
as  proof  of  the  quaUfications  of  its 
instructors.  Under  the  final  rule,  the 
Agency  has  now  clarified  that  it  does 
not  require  these  documents  as  part  of 
the  application  process  for 
accreditation.  Rather,  they  are  to  be 
retained  at  the  training  site  and  ntust  be 
made  available  to  the  Agency  in  the 
event  of  an  inspection,  audit  or  an 
enforcement  action. 

Comments  also  were  received  asking 
the  Agency  to  specify  the  facilities  and 
type  of  equipment  needed  to  deliver 
quahty  training,  and  clarification  on 
whether  training  programs  should 
submit  separate  descriptions  of  facilities 
and  equipment  when  conducting  off-site 
training. 

In  its  review  of  these  requests,  the 
Agency  believes  that  some  commenters 
felt  EPA  should  assist  the  training 
commimity  in  estabHshing  a  floor  for 
the  type  of  equipment  investments  that 
a  training  faciUty  should  make.  EPA 
disagrees  that  it  should  play  a  direct 
role  as  a  part  of  the  regulatory  process 
in  these  matters.  The  Agency  also 
believes  it  is  not  necessary  to  specify  the 
facilities,  type  of  equipment  and  other 
related  details  that  training  programs 
should  employ  as  a  part  of  their  routine 
operations. 

Rather,  the  Agency  believes  that 
training  providers  should  review  the 
course  curriculum  requirements 
contained  in  §  745.225(d)  of  the  final 


rule,  and,  if  possible,  obtain  copies  of  or 
information  on  the  model  course 
curricula  developed  by  the  Agency.  This 
type  of  information  should  assist  in 
determining  the  type  of  equipment  and 
other  materials  that  will  be  needed  to 
provide  instruction  in  lead-based  paint 
activities. 

Other  conunenters  asked  the  Agency 
to  specify  the  content  of  a  course  test 
blueprint  and  the  activities  that  should 
be  included  as  a  part  of  the  hands-on 
assessment.  The  test  blueprint  should 
outline  the  training  objectives  of  the 
course.  Presumably,  these  objectives 
will  be  the  basis  for  developing  course 
test  questions,  and  providers  should 
indicate  that.  The  Agency  does  not 
believe  it  needs  to  further  clarify,  for 
qualified  training  providers,  what 
activities  constitute  hands-on  training. 
Training  providers  should  be  able  to 
develop  suitable  hands-on  exercises  to 
meet  the  accreditation  requirements 
given  the  direction  provided  in  the  rule. 

Several  comments  were  received  on 
the  Agency's  requirement  that,  in  order 
to  provide  reft«sher  training  coiu-ses  in 
one  or  more  disciplines,  a  training 
program  must  either  simultaneously 
apply  for  accreditation  to  teach  the 
corresponding  full  length  course(s)  or 
already  be  accredited  to  teach  the 
corresponding  course.  Among  the 
comments  received  on  this  requirement, 
a  small  majority  favored  it. 

Despite  this  support,  the  Agency  has 
eUminated  this  requirement  for  several 
reasons.  One  is  that  the  Agency 
recognizes  that  under  the  grandfathering 
provisions  contained  in  §  745.226(d) 
there  is  likely  to  be  a  high  level  of 
demand  for  refresher  training,  once 
§  745.225  becomes  effective.  Therefore, 
the  Agency  believes  that  maximizing  the 
opportunities  for  providers  to  offer 
refresher  training  courses  will  be 
necessary  to  assist  the  training 
community  in  meeting  the  demand  for 
these  courses.  Under  §  745.225(e), 
training  programs  will  be  required  to 
link  the  instruction  and  testing  provided 
in  a  reft«sher  training  course  with  the 
course  topics  contained  in  §  745.225(d). 
as  appropriate.  This  will  help  ensure 
consistency  between  EPA's  full-length 
and  refresher  training  curricula. 
Furthermore,  the  policy  of  permitting 
training  programs  to  offer  refresher-only 
training — without  a  precondition  of 
offering  full-length  courses — is 
consistent  with  other  Agency  directives 
and  policies  issued  under  the  Asbestos 
Hazard  Emergency  Response  Act  of 
1«86. 
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D.  Re-accreditation  of  Training 
Programs  and  Quality  of  Instruction 

Section  745.225(1)  contains 
requirements  to  ensure  the  continued 
availability  of  quality  training  by 
requiring  training  providers  to  apply  for 
re-accreditation  every  4  yeara.  The 
reaccreditation  process  is  very  similar  to 
the  initial  application  process. 
Commenters  were  generally 
supportive  of  the  requirements  for  re- 
accrediting  training  providers,  although 
a  few  commenters  suggested  that 
training  providers  should  be  re- 
accredited  more  frequently  than  every  3 
years.  They  reasoned  that  re- 
accreditation  is  necessary  more  than 
once  every  3  years  because  of  rapid 
technological  changes  in  the  lead-based 
paint  activities  field  and  the  need  to 
ensiu«  that  training  courses  provide 
instruction  in  the  most  current 
technology. 

The  Agency  disagrees  with  this 
comment.  Under  the  accreditation 
program  established  by  today's  final 
rule,  EPA  will  maintain  a  list  of 
accredited  training  programs.  When  a 
technological  advance  or  other 
significant  information  develops  that 
EPA  believes  would  benefit  the  lead- 
based  paint  activities  training 
community,  EPA  will  provide  this 
information  to  the  accredited  training 
providers.  The  Agency  believes  that 
keeping  training  providers  informed  of 
recent  advances  in  technology  allows 
training  providers  to  be  re-accredited 
every  4  years. 

Some  commenters  expressed  concern 
that  the  rule  would  not  ensure  that  a 
training  program  would  continue  to 
offer  the  same  quality  of  instruction  in 
the  years  after  initial  accreditation. 
Further,  these  commenters  were 
concerned  that  the  proposed  re- 
accreditation  requirements  did  not  fully 
address  this  issue.  In  response,  the 
Agency  has  changed  the  final  rule  to 
require  that  training  providers  include  a 
description  of  changes  to  training 
facilities  or  equipment  since  their  last 
application  was  approved.  This 
description  should  only  include 
changes  that  would  adversely  affect  the 
ability  of  students  to  learn.  An  example 
of  such  a  change  would  be  the  loss  of 
facilities  to  be  used  for  hands-on 
instruction. 

In  order  to  further  improve  the  quality 
of  instruction,  the  Agency  is  exploring 
the  possibility  of  providing  pass/fail 
data  from  the  third-party  certification 
exam  to  training  providers  for  their 
students.  This  information  can  be  used 
by  the  provider  to  adjust  their 
curriculum  or  instruction  over  time  to 


maintain  an  acceptable  (as  determined 
by  the  provider)  pass  rate. 

VI.  Response  to  Comments  on  the 
Training  and  Certification  of 
Individuals 


Today's  final  rule  recognizes  five 
work  disciplines:  inspector,  risk 
assessor,  supervisor,  abatement  worker, 
and  project  designer.  Training 
requirements  and  certification 
procedures  for  individuals  working 
within  these  disciplines  are  established 
under  §  745.226  of  this  rule.  These 
include  specific  training,  education 
and/or  experience  requirements  and.  for 
the  inspector,  risk  assessor  and 
supervisor  disciplines,  passage  of  a 
certification  examination. 

In  response  to  comments,  the  Agency 
has  simplified  the  titles  for  some  of  the 
work  disciplines:  the  "inspector 
technician"  is  now  called  the 
"inspector";  the  "inspector/risk 
assessor"  is  simply  the  "risk  assessor"; 
and  the  "project  designer/planner"  is 
now  the  "project  designer." 

Under  today's  final  rule,  certified 
individuals  may  only  perform  lead- 
based  paint  activities  in  the  following 
work  disciplines: 

Certified  inspectors  may  perform 
inspection  and  abatement  clearance 
activities  as  described  in  §  745.227(b) 
and  (e)(8)  and  (e)(9); 

Certified  risk  assessors  may  perform 
inspection,  abatement  clearance.  lead- 
hazard  screen  or  risk  assessment 
activities,  as  described  in  §  745.227(b), 
(c),  (d),  and  (e)(8)  and  (e)(9):  and 

Certified  supervisors,  abatement 
workers  and  project  designers  may 
perform  abatement  activities  as 
described  in  §  745.227(e). 

The  final  rule  also  does  not  limit  or 
define  the  circumstances  under  which  a 
project  designer  must  be  used.  In  the 
proposal,  the  Agency  would  have 
required  the  use  of  a  project  designer  on 
all  abatement  projects  of  10  residential 
dwellings  or  more.  The  Agency  is 
concerned  that  such  a  requirement 
would  be  too  inflexible  and  would  not 
accoimt  for  the  varying  complexity  of 
abatement  projects.  The  Agency  did  not 
find  compelling  support  among 
commenters  for  this  provision,  and  it 
has  been  eliminated.  The  Agency  will 
provide  training  and  certification  for 
individuals  who  seek  to  offer  abatement 
project  design  services,  but  it  is  the 
building  owner  who  must  decide  if  a 
project  designer  is  needed  on  a 
particular  project. 

Another  change  to  the  final  rule  is  the 
extension  of  the  recertification  interval 
fit)m  the  3  years  proposed  to  5  years,  for 
individuals  who  have  passed  a 
proficiency  test  as  part  of  their  training. 


(See  the  discussion  of  proficiency 
training  in  Unit  V.  of  this  preamble). 
The  rationale  for  this  change  is  that 
such  an  individual  will  have 
demonstrated  a  high  level  of  proficiency 
in  the  field  in  which  they  are  certified, 
and  thus  it  is  presumed  that  they  would 
require  less  fiequent  re-training. 
Comments  on  the  training  and 
certification  requirements  for 
individuals  working  in  the  lead-based 
paint  activities  field  focused  on  two  key 
areas:  the  apphcability  of  specific 
education  and  experience  prerequisites 
as  a  part  of  the  certification  process;  and 
the  use  of  an  examination  in  the 
certification  process. 

A.  Training.  Education  and/or 
Experience  Requirements 

In  general,  commentere  agreed  with 
the  proposed  rule's  five  designated  work 
disciplines  and  the  lead-based  paint 
activities  associated  with  each,  with 
some  minor  exceptions.  A  key  issue 
raised  by  commenters,  however,  was  the 
Agency's  establishment  of  specific 
education  and/or  experience 
requirements. 

Although  the  Agency  neither 
proposed  nor  requested  comment 
specifically  on  the  possibility  of 
exempting  any  industry  or  group  of 
professionals  from  either  part  or  all  of 
its  proposed  training  and  certification 
requirements,  several  requests  were 
received  for  such  exemptions. 
Commenters  submitted  requests  for 
some  type  of  exemption  for  the 
following  professions,  among  others: 
certified  industrial  hygienists, 
professional  engineera,  Ucensed 
architects,  toxicologists,  code 
enforcement  officials,  safety 
professionals,  nurses,  social  workera 
and  environmental  professionals,  and 
"experienced"  State  and  local  health 
officials. 

Among  the  comments  in  support  of 
exemptions,  proposals  ranged  from 
blanket  exemptions  to,  more  commonly, 
various  forms  of  partial  exemptions.  At 
least  one  commenter  provided  an 
alternative  training  course  deemed  more 
suitable  to  its  members  than  the  course 
proposed  by  EPA.  This  commenter  also 
requested  that  the  Agency  recognize 
various  levels  of  competency  among  the 
members  of  its  organization,  and 
suggested  a  tiered  approach  for 
exempting  individuals  &x>m  particular 
training  requirements  to  address  those 
levels  of  competency. 

Although  most  of  the  commenters 
were  seeking  an  exemption  from  the 
training  and  oeitification  requirements 
for  the  risk  assessor  discipline,  other 
similar  requests  were  sought  for  the 
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supervisor,  project  designer  and 
inspector  discipiines. 

Q)mmenters  representing  various 
trade  organizations  based  their  reasons  , 
for  seeking  a  training  exemption  on  the 
level  of  education  and/or  experience 
their  professional  members  already 
possess.  In  som#  instances,  commenters 
also  referenced  an  existing  certification 
process  that  their  members  must 
undergo  and  implied  that  this 
certification  process  equaled  or 
exceeded  the  certification  process 
proposed  by  tha  Agency  for  lead-based 
paint  professionals. 

In  general,  the  Agency  agrees  that  the 
basic  work  experience  and/or 
educational  requirements  of  many 
nationally  recognized  certification 
programs  either  meet  or  exceed  the 
experience  and/or  educational 
prerequisites  contained  in  today's  final 
rule  under  §  745.226(b)  and  (c).  Several 
of  these  certification  programs  are 
covered  by  §  745.226(b)(l)(iii)(B)(3)  of 
the  rale,  including  programs  sponsored 
by  the  American  Board  of  Industrial 
Hygiene,  the  National  Society  of 
Professional  Engineers  and  the  Board  of 
Certified  Safety  Professionals. 
Additionally,  members  of  other 
organizaticms  wrho  possess  the 
minimum  work  experience  andJoT 
educational  requirements  contained  in 
§  745.226(b)  or  (c)  also  may  quafify  to 
become  certifi^  under  today's  final 

rule. 

However,  the  Agency  disagrees  that 
work  experience  and/or  educational 
prerequisites  alone  ought  to  be 
sufficient  for  the  piuposes  of  certifying 
individuals  to  conduct  lead-based  paint 
activities.  Further,  the  Agency  does  not 
believe  that  the  certification  programs 
identified  by  commenters  adequately 
address  and  specifically  provide 
training  in  the  identification,  evaluation 
and  abatement  of  lead-based  paint  and 
its  associated  hazards.  Notably,  none  of 
the  commentets  provided  the  Agency 
with  evidence  of  a  currently  available 
training  course  and/or  module  that 
expressly  addiBsses  lead-based  paint 
activities  as  part  of  their  professional 
certification  process.  Furthermore, 
commenters  did  not  present  evidence 
that  their  certi^cation  programs 
included  hands-on  instruction  in  the 
conduct  of  lead-based  paint  activities, 
which  is  a  critical  element  of  the 
training  courses  in  today's  final  rule. 

Therefore,  tithough  the  certification 
requirements  contained  in  §  745.226(b) 
and  (c)  recognize  a  broad  range  of  work 
experiences  a|id  educational 
backgrounds  as  the  first  step  in 
qualifying  to  become  an  inspector,  risk 
assessor,  supwvisor,  project  designer  or 
abatement  worker,  the  final  rule  does 


not  provide  for  any  training  exemptions 
A  primary  reason  is  that  the  lead-based 
paint  activities  field  is  a  new  field,  and 
that  a  majority  of  the  individuals 
entering  it— despite  their  expertise  in 
similar  fields — may  not  possess  either 
direct  experience,  or  an  education  that 
has  focused  on  the  identification  and 
elimination  of  lead-based  paint  hazards. 
Consequently,  the  Agency  believes  that, 
in  most  cases,  individuals  entering  the 
lead-based  paint  activities  field  will 
need  speciahzed  training.  The  Agency  is 
willing  to  work  with  professional 
organizations  and  other  groups  that 
want  to  develop  training  courses  for 
their  members  that  meet  EPA's 
accreditation  requirements. 

However,  the  Agency. is  aware  that 
there  are  individuals  and  groups  who 
have  been  working  in  the  lead-based 
paint  activities  field  prior  to  the 
promulgation  of  today's  final  rule. 
These  individuals  need  to  reference 
§  745.226(d)  of  the  final  rule  which 
contains  the  Agency's  criteria  for 
recognizing  the  work  experience, 
education  and  training,  or  on-the-job 
ti^ining  that  individuals  may  have 
received  prior  to  the  effective  date  of 
§745.225. 

If  an  individual  determines  that  he  or 
she  meets  the  requirements  contained  in 
§  745.226(d),  the  individual  may  apply 
for  certification  imder  the  reduced  set  of 
requirements  and  within  the  limitations 
contained  in  that  section.  Under  these  * 
requirements,  quafified  individuals  are 
required  to  successfully  complete  a 
refresher  training  course  specific  to  the 
certification  they  are  seeking,  and  if 
required  under  §  745.226(b),  to  pass  a 
certification  examination. 

In  addition  to  the  broad  issue  of 
exemptions,  comments  also  were 
received  on  various  educational  and 
experience  requirements  specific  to  the 
inspector,  risk  assessor  and  supervisor 
disciplines.  Under  the  proposed  rule, 
the  Agency  had  opted  not  to  impose 
educational  and  experience 
requirements  for  either  the  abatement 
worker  or  project  designer.  This  was 
due  primarily  to  language  in  Title  X, 
section  1004(3 )(B)*s  definition  of 
"certified  contractor"  as  it  pertains  to 
these  two  disciplines. 

However,  based  on  overwhelming 
support  among  commenters,  today's 
final  rule  adds  educational  and 
experience  requirements  for  the  project 
designers,  though  not  for  workers.  "These 
requirements  are  contained  in 
§  745.226(c)(l){ii)(B),  and  include  either. 
(1)  A  bachelor's  degree  in  engineering, 
architecture,  or  a  related  profession  and 
1  year  of  experience  in  building 
construction  and  design  or  a  related 
field;  or  (2)  4  years  of  experience  in 


building  construction  and  design  or  a 

related  field. 

The  basis  for  this  jequirement  is 
EPA's  beUef.  as  reflected  by  a  majority 
of  commenters,  that  a  project  designer 
should  have  significant  work 
experience,  or  a  professional  degree  and 
some  experience,  in  building  design,  or 
a  related  field,  such  as  architecture  or 
civil  engineering. 

Although  the  support  was  not  nearly 
as  broad  or  consistent,  commenters  also 
asked  for  modifications  to  the  education 
and  experience  requirements  for  the 
inspector  and  risk  assessor  disciplines. 
Specifically,  some  commenters 
suggested  that  the  Agency  require  that 
an  inspector  possess  at  least  a  high 
school  diploma  or  equivalent  to  obtain 
certification.  The  Agency  declined  to 
include  this  requirement  as  a  part  of  the 
certification  process  for  inspectors,  in 
part,  based  on  its  desire  to  provide 
individuals  with  an  entry  level  position 
into  the  lead-based  paint  activities  field. 
In  response  to  comments  that  a  high , 
school  degree  or  equivalent  is  needed  to 
ensure  a  minimum  level  of  competency 
among  inspectors,  the  Agency  beUeves 
that  its  training  requirements  and  the 
certification  examination  will  ensiue  an 
acceptable  level  of  competency. 

In  the  case  of  education  and/or 
experience  requirements  for  risk 
assessors,  the  proposed  rule  has  been 
modified  at  §  745.226(b)(l)(iii)(B)  to 
clarify  the  various  mixes  of  education 
and  experience  that  are  acceptable  for 
certification  as  a  risk  assessor.  As 
discussed  in  the  proposed  rule,  the 
educational  and  experience 
requirements  for  risk  assessors  are 
extremely  important,  given  the  pivotal 
role  of  a  risk  assessor  in  evaluating  and 
presenting  options  to  reduce  lead-based 
paint  hazards.  The  certified  risk  assessor 
must  be  qualified  to  make  a  competent, 
and  rational  assessment  of  the  location 
and  severity  of  any  lead-based  paint 
hazards.  Based  on  that  role,  the  Agency 
has  developed  work  experience  and/or 
educational  prerequisites,  which  in 
combination  with  the  training  contained 
in  §  745.225(d)(1)  and  (2)  and  the  work 
practice  standards  contained  in 
§  745.227(b),  (c).  (d)  and  (e).  will  enable 
the  risk  assessor  to  identify  risks 
associated  with  lead-based  paint 
hazards  and  to  develop  options  to 
eliminate  those  hazards. 

These  credentials  are  very  similar  to 
those  contained  in  the  proposed  rule 
with  the  exception  that  certified 
industrial  hygienists,  professional 
engineers,  registered  architects  and 
other  professionals  listed  under 
§745.226(b)(l)(iii)(B)(3)  are  not  required 
to  possess  1  year  of  experience  before 
becoming  trained  as  risk  assessors.  The 
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decision  to  eliminate  the  1  year  of 
experience  was  based  on  the  Agency's 
review  of  comments  and  the  fact  that 
many  professional  certification 
programs  already  incorporate  various 
work  experience  prerequisites,  which  in 
some  cases  are  comparable  to  the 
prerequisites  listed  in  the  proposed  rule. 

For  example,  to  register  as  a 
professional  engineer,  an  individual  is 
required  to  possess  a  4-year  degree,  and 
4  years  of  progressive  experience  on 
engineering  projects..  The  program  for 
certified  safety  professionals  also 
includes  a  4-year  degree  and  the  4-year 
work  experience  requirement. 

Furthermore,  the  Agency  notes  that 
the  academic  training  of  these 
professionals  also  may  cover  subjects 
relating  to  building  design, 
construction,  environmental 
remediation  and  other  areas  relevant  to 
lead-based  activities. 

The  Agency  also  notes  that  it  does  not 
necessarily  view  the  alternative  work 
experience  and/or  educational 
prerequisites  listed  under 
§  745.226(b)(l)(iii)(B)  for  risk  assessors; 
§  745.226(b}(l)(iii)(C)  for  supervisors; 
and  §  745.226(c)(l)(ii)(B)  for  project 
designers  as  necessarily  equivalent. 
Rather,  as  was  the  case  in  establishing 
experience  and/or  educational 
prerequisites  for  training  program 
managers  and  principal  instructors,  the 
Agency's  intention  is  to  recognize  a 
broad  range  of  relevant  qualifications 
that  individuals  entering  the  lead-based 
paint  activities  field  are  likely  to 
possess. 

For  example,  the  experience  and 
education  of  a  certified  industrial 
hygienist  who  has  worked  in  the 
chemical  industry  may  be  very  different 
from  that  of  a  professional  engineer  who 
has  worked  in  building  construction. 
However,  the  Agency  believes  that  both 
these  individual  can  be  trained  as  risk 
assessors. 


B.  Passage  of  the  Certification 
Examination 

In  addition  to  training  requirements 
and  educational  and  experience 
requirements,  individuals  seeking  to 
become  certified  as  inspectors,  risk 
assessors  and  supervisors  are  required 
to  pass  a  certification  examination,  in 
addition  to  a  course  examination.  The 
purpose  of  the  certification  examination 
is  twofold. 

One  reason  for  the  examination  is  to 
ensxu-e  that  each  individual  certified 
under  today's  regulations  will  possess  a 
minimum,  acceptable  level  of 
knowledge  and  understanding  of  the 
tasks  and  responsibilities  associated 
with  the  relevant  work  discipline.  Other 
major  functions  of  the  certification 


examination  are  to  provide  a  universal 
tool  to  measure  an  individual's 
knowledge,  and  to  encourage  States  or 
Tribes  to  enter  reciprocal  certification 
arrangements  with  other  States  or 
Tribes. 

Comments  on  the  utility  of  a 
certification  examination  were  generally 
supportive.  Commenters  luiderstood  the 
function  of  the  examination  and  agreed 
to  it  in  principle.  Nonetheless, 
commenters,  particularly  State 
commenters,  stressed  that  EPA 
incorporate  security  and  quality  control 
measures  to  ensure  the  integrity  of  the 
examination.  Additionally,  States 
indicated  that  they  did  not  necessarily 
want  to  adopt  EPA's  certification 
examination,  but  might  want  to  develop 
their  own  examination  or  use  the  EPA 
examination  and  add  a  State  specific 
component. 

In  response,  outside  the  regulatory 
fi-amework  of  this  rule,  the  Agency  has 
been  working  closely  with  the  States  to 
develop  a  certification  examination.  In 
general,  the  goal  of  the  certification 
examination  process  is  to  give  each 
State  the  flexibility  it  desires  to  fashion 
its  certification  program,  while  at  the 
same  time  ensure  a  consistent  national 
level  of  competence  in  the  lead-based 
paint  activities  workforce.  As  currently 
designed,  the  exam  will  include 
provisions  to  maintain  the  secimty  of 
the  item  bank  of  questions. 

Vn.  Framework  for  Work  Practice 
Standards  for  Conducting  Lead-Based 
Paint  Activities  in  Target  Housing  and 
Child-Occupied  Facilities 

A.  Introduction 


Section  745.227  establishes  standards 
for  conducting  three  lead-based  paint 
activities:  inspection,  risk  assessment 
and  abatement.  In  addition,  §  745.227 
provides  requirements  for  conducting 
three  related  tasks  that  may  be 
performed  as  either  single  tasks  or  as  a 
part  of  an  inspection,  risk  assessment  or 
abatement.  These  three  tasks  are:  a  lead 
hazard  screen,  laboratory  analysis,  and 
composite  dust  sampling.  Section 
745.227  also  establishes  certain 
recordkeeping  requirements.  This 
section  of  the  rule  also  establishes  the 
dates  by  which  compliance  with  these 
standards  and  procedures  is  required. 

The  standards  and  procediu«s  for 
conducting  the  lead-based  paint 
activities  contained  in  §  745.227  are 
being  issued  under  authority  of  TSCA 
section  402(a),  which  directs  EPA  to 
issue  such  standards,  taking  into 
account  reliability,  effectiveness  and 
safety. 


B.  Scope  and  Applicability 

Under  today's  final  rule,  the  standards 
for  lead-based  paint  activities  contained 
in  §  745.227  apply  only  in  target 
housing  and  child-occupied  facilities. 
Standards  for  lead-based  paint  activities 
conducted  in  steel  structures  and  public 
and  commercial  buildings,  which  had 
been  proposed  on  September  2, 1994, 
will  be  addressed  after  further  Agency 
review.  A  discussion  of  the  Agency's 
decision  to  address  steel  structures  and 
public  and  commercial  buildings 
outside  this  rulemaking  is  presented  in 
Unit  n.A.  of  this  preamble. 

Another  important  feature  of  the 
standards  contained  in  §  745.227  is  that 
they  do  not  mandate  circinnstances 
under  which  any  particular  lead-based 
paint  activity  must  be  performed. 
Instead  the  decision  to,  for  example 
conduct  an  inspection,  is  left  to  the 
building  owner. 

Additionally,  the  Agency  is  preparing 
a  rule  under  TSCA  section  403  that  will 
identify  conditions  of  lead-based  paint 
and  lead  levels  and  conditions  in 
residential  soil  and  dust  that  would 
result  in  a  hazard  to  building  occupants. 
Although  the  TSCA  section  403  rule  has 
not  yet  been  proposed.  Agency  guidance 
on  this  subject  was  issued  July  14,  1994, 
and  is  discussed  in  detail  in  Unit  IV.  of 
this  preamble.  The  section  403 
Guidance  also  includes 
recommendations  on  actions  that  can  be 
taken  in  response  to  conditions  of  lead- 
based  paint  and  lead  levels  and 
conditions  in  residential  soil  and  dust. 

Until  the  final  section  403  rule  is 
promulgated,  the  Agency  recommends 
that  individuals  and  firms  refer  to  the 
section  403  Guidance  for  assistance  in 
identifying  the  presence  of  a  lead-based 
paint  hazard  and  deciding  whether  to 
conduct  lead-based  paint  activities. 

The  primary  purpose  of  the  standards 
in  today's  final  rule  is  to  provide 
certified  individuals  and  firms  with  a" 
set  of  minimum  requirements  to  be 
followed  when  conducting  inspection, 
risk  assessment  or  abatement  activities. 
These  requirements  are  primarily 
procedural  in  nature:  for  inspection,  risk 
assessment  and  abatement  activities,  the 
standards  specify  the  steps  that  EPA 
believes  must  be  taken  to  conduct  those 
activities  safely,  effectively  and  reliably. 
For  abatement  activities,  the  standards 
also  place  restrictions  on  certain 
techniques  used  to  eliminate  lead-based 
paint. 

C.  Use  of  Guidance  and  Recordkeeping 
Requirements 

Today's  final  rule  does  not  prescribe 
detailed  work  practices  that  should  be 
followed  for  each  unique  situation  in 
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which  lead-based  paint  activities  may 
he  conducted.  Far  that  level  of  detail, 
individuals  should  consult  Federal  and 
State  guidance  that  provides  specific 
instruction  on  h0w  to  conduct 
inspection,  risk  Assessment  and 
abatement  activities.  These  guidance 
documents  include:  the  U.S. 
Department  of  Housing  and  Urban 
Development's  Guidelines  for  the 
Control  of  Lead-Based  Paint  Hazards  in 
Housing  (HUD  Guidelines)  (Ref.  6),  the 
section  403  Guicjance.  EPA's  Residential 
Sampling  for  Le^d.  Protocols  for  Dust 
and  Soil  Sampling  {Ref.  7).  and  any 
additional  guidance  issued  by  States  or 
Indian  Tribes  that  have  been  authorized 
by  EPA  under  §  745.32*  of  this  rule. 
While  not  regiilatory  requirements, 
these  documents  are  recommended  by 
the  Agency  because  they  provide 
reliable  and  effe^ve  information  on 
this  subject.  Additionally,  training 
courses  that  havi  been  accredited  by 
EPA  or  an  EPA-authorized  State  or  Tribe 
will  provide  detailed  instruction  on 
inspection,  risk  assessment  and 
abatement  standards  and 
methodologies. 

To  complement  the  existing  guidance 
documents,  the  Agency  is  currently 
preparing  a  technical  guidance 
document  as  a  comjianion  to  this  rule. 
The  Agency  will  distribute  this 
guidance  docunient  to  accredited 
training  providers,  the  lead-based  paint 
activities  contracting  commtmity,  and 
State  and  local  governments,  prior  to  the 
date  that  compliance  with  §  745.225  of 
this  rule  is  required. 

In  its  decision  to  recommend 
guidance  as  an  ^junct  to  the 
requirements  at  5  745.227.  the  Agency 
carefully  considered  several  factors, 
including  enforcement  issues  and 
comments  received  from  the  public  on 
this  approach.    | 

With  regard  t<i  enforcement,  many  of 
the  work  practice  standards  contained 
in  §  745.227  of  today's  final  rule,  such 
as  sampUng  methodologies  and  visual 
inspection  techniques,  refer  to  guidance. 
As  a  resuh,  the  Agency  recognizes  that 
there  are  questions  about  the  extent  to 
which  it  will  bei  able  to  take  an 
enforcement  ac1|ion  against  individuals 
who  choose  notito  use  the  various 
guidance  recommended  by  EPA. 
Nonetheless,  thp  Agency  has  many 
reasons  for  deci|ding  to  reference  and 
develop  guidante  as  a  supplement  to 
this  rule,  rather  than  to  promulgate  rigid 
work  practice  standards. 

The  September  2, 1994  proposal 
specifically  requested  comments  on  the 
use  of  guidance*  as  a  supplement  to  the 
rule's  basic  regulatory  requirements.  In 
general,  the  majority  of  commenters 
support  the  usej  of  guidance  as  a 


supplement  to  the  regulatory 
requirements  contained  in  §  745.227.  In 
some  cases,  commenters  directly 
expressed  their  support,  whereas  in 
other  cases,  commenters  expressed 
neither  support  nor  opposition.  Overall, 
the  Agency  believes  that  commenters 
accepted  its  proposed  approach  of 
referring  to  guidance. 

The  Agency  believes  there  are  several 
reasons  to  reconunend  guidance  rather 
than  to  estabUsh  detailed  national  work 
practice  standards  for  the  purposes  of 
providing  instruction  on  how  to 
conduct  specific  lead-based  paint 
activities. 

First,  as  discussed  in  the  September 
1994  proposed  rule,  the  Agency  drew 
from  a  large  body  of  existing 
information  and  research,  and  the  input 
from  a  broad  range  of  individuals  and 
groups,  to  develop  its  proposed 
regulatory  standards  for  lead-based 
paint  activities.  Based  on  that 
information  and  input,  the  standards 
proposed  in  September  included  strict 
reporting  requirements  and 
docujnentation  of  the  quahty  control 
measures  and  methodologies  employed 
when  conducting  inspection,  risk 
assessment  and  abatement  activities. 
These  reporting  and  dociunentation 
requirements  remain  a  critical 
component  of  the  standards  established 
by  today's  final  rule.  In  combination 
with  the  rule's  basic  work  practice 
standards,  training,  certification  and 
accreditation  requirements,  the 
reporting/documentation  activities  will 
help  to  ensure  the  effectiveness  of  the 
standards  and  facilitate  the  use  of 
guidance. 

A  second  reason  for  relying  on  non- 
regulatory  guidance  instead  of  rule- 
based  standards  is  the  number  of 
differences  that  can  be  found  in  the 
structure,  design  and  occupant  use 
patterns  of  the  residential  dwelUngs  and 
child-occupied  facilities  covered  by  this 
rule.  For  example,  under  the  standards 
for  conducting  a  risk  assessment  at 
§  745.227(d)(4).  a  risk  assessor  is 
required  to  collect  dust  samples  in 
rooms  where  children  aged  6  years  and 
under  are  most  likely  to  come  into 
contact  with  dust.  The  rule  does  not 
prescribe  precisely  which  rooms  or  how 
many  samples  to  collect,  because  the 
risk  assessor  needs  to  consider  site- 
specific  variables  to  determine  which 
rooms  should  be  sampled  and  the 
number  of  samples  that  should  be  taken 
.   from  each  room.  These  variables 
include:  the  size  and  number  of  rooms 
in  the  building;  interior  design  elements 
in  a  building  and  differences  in 
designated  play  areas  for  a  child;  the 
location  of  windows  and  doors;  the 
condition  of  door  frames,  window 


troughs  and  stools;  and  occupant  use 
patterns. 

As  a  specific  example,  in  a  small 
residential  dweUing.  a  child  may  not 
have  a  separate  playroom,  but  may  play 
in  selected  areas  of  one  room  or  more, 
such  as  a  comer  in  a  living  room  or 
dining  room,  or  may  have  a  bedroom 
that  doubles  as  a  playroom.  On  the  other 
hand,  in  a  large  residential  dwelling,  a 
child  may  have  a  separate  playroom  and 
bedroom,  and  certain  areas  in  a  living 
room  or  family  room  for  play  activity. 
Furthermore,  a  child's  pattern  of  use  in 
a  residential  dwelling  can  vary 
considerably,  and  that  pattern  may  only 
be  possible  to  determine  through  an 
interview  with  a  guardian. 

Based  on  these  and  other  variables 
that  may  be  encountered  when 
conducting  a  risk  assessment, 
inspection  or  abatement,  the  Agency 
believes  that  to  try  to  anticipate  and 
attempt  to  list  all  circiunstances  that 
may  be  encoimtered  would  make  the 
regulation  overly  prescriptive  and  rigid. 
However,  by  estabhshing  minimum 
requirements  and  basic  procedures  for 
conducting  inspection,  risk  assessment 
and  abatement  activities,  the  Agency  is 
setting  a  safe,  reliable  and  effective 
baseline  of  steps  for  certified 
individuals  and  firms  to  follow  to  make 
sound  decisions  based  on  site-specific 
conditions. 

A  third  reason  for  the  Agency's 
decision  to  avoid  being  overly 
prescriptive  is  the  state  of  technology 
within  the  lead-based  paint  activities 
field.  Although  there  has  been  progress 
in  the  development  of  new  technologies 
to  support  specific  lead-based  paint 
identification  techniques  and  abatement 
methods,  the  Agency  recognizes  that  the 
field  is  advancing  and  that  the 
technologies  and  methods  that  will  help 
define  it  are  still  evolving. 

Consequently,  the  standards 
contained  in  today's  final  rule  do  not 
specify  that  certain  technologies  or 
methods  be  utilized  for  sampling  and 
analysis.  Additionally,  the  rule  does  not 
prescribe  any  specific  methods  or 
technologies  for  conducting  an 
abatement,  although  it  does  restrict 
certain  work  practices  known  to  pose 
risks  to  huilding  occupants,  workers  and 
the  environment. 

As  had  been  proposed,  today's  final 
rule  relies  on  the  use  of  documented 
methodologies  that  incorporate 
adequate  quality  control  measiues. 
These  methodologies  and  measures  are 
available  in  existing  Federal  and  State 
guidance  doounents,  and  will  be  taught 
at  accredited  training  programs. 

Although  not  overly  detailed  or 
prescriptive,  EPA  believes  that  the  work 
practice  standards  contained  in  today's 
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final  rule  under  §  745.227  provide  a 
baseline,  which  in  combination  with  the 
training,  certification  and  accreditation 
requirements  contained  in  §§  745.225 
and  745.226,  will  ensure  that  lead-based 
paint  activities  are  conducted  reliably, 
safely  and  efliectively. 

Vm.  Response  to  Conunents  on  Work 
Practice  Standards  for  Conducting 
Lead-Based  Paint  Activities  in  Target 
Housing  and  Child-Occupied  Facilities 


A.  Conflict  of  Interest 

In  its  September  2, 1994  proposal, 
EPA  requested  comment  on  whether  to 
preclude  individuals  or  firms 
conducting  abatement  activities  from 
performing  inspection  and  risk 
assessment  activities,  and  from 
performing  clearance  procedures 
followiag  an  abatement.  Although  many 
public  commenters  supported  a 
requirement  that  inspection,  risk 
assessment  and  clearance  procediues  be 
conducted  by  individuals  and  firms 
independent  of  the  individuals  and 
firms  conducting  abatements,  today's 
final  rule  does  not  include  such  a 
requirement. 

The  Agency  agrees  with  other 
commenters — those  who  did  not 
support  a  conflict-of-interest 
requirement — that  the  potential 
convenience  and  cost  savings  of  hiring 
one  firm,  as  opposed  to  two  or  three 
firms,  should  not  be  denied  to  property 
ovmers.  The  Agency  also  notes  that 
there  may  be  instances  in  which,  due  to 
a  regional  scarcity  of  lead-based  paint 
professionals,  it  may  be  cost  prohibitive 
or  logistically  difficult  for  a  building 
owner  to  hire  two  diSierent  companies. 

Nonetheless,  the  Agency  believes  that 
parties  involved  in  lead-based  paint 
activities  should  avoid  situations  of 
potential  conflict  of  interest.  Through 
various  public  education  and  outreach 
programs,  sponsored  by  both  public  and 
private  organizations  including  EPA,  the 
Agency  believes  that  over  time,  the 
public's  awareness  and  understanding 
of  the  options  available  for  identifying 
and  managing  lead-based  paint  hazards 
will  improve.  With  this  knowledge, 
property  owners  and  building  occupants 
will  be  able  to  determine  the  value  of 
hiring  more  than  one  firm  to  assist  in 
evaluating,  controlling  or  eliminating 
lead-based  paint  hazards. 

Furthermore,  to  assist  building 
owners  and  other  individuals  or  firms 
that  may  contract  for  the  services  of  a 
lead-based  paint  contractor,  EPA 
recommends  that  inspectors,  risk 
assessors  and  other  lead-based  paint 
activities  contractors  disclose  any 
potential  conflicting  financial  interest  in 


the  reports  that  they  prepare  pursuant  to 
§  745.227(h). 

B.  Inspection 

The  objective  of  an  inspection  is  to 
determine,  and  then  report  on,  the 
existence  of  lead-based  paint  through  a 
siuface-by-surface  investigation  of  a 
residential  dwelling  or  child-occupied 
facility.  As  such,  an  inspection  involves 
identifying  the  presence  of  lead  in  paint. 
An  inspection  does  not  include  taking 
dust  or  soil  samples.  An  inspection 
must  be  conducted  by  either  a  certified 
inspector  or  a  certified  risk  assessor,  and 
must  include  the  provision  of  a  report 
explaining  the  results  of  the 
investigation. 

The  inspection  standards  contained  in 
§  745.227(b)  reflect  the  Agency's 
decision  not  to  provide  detailed 
regulatory  requirements  on  how  to 
perform  specific  lead-based  paint 
identification  tasks,  such  as  taking  a 
paint  chip  sample  or  using  an  X-ray 
fluorescence  (XRF)  device.  In  the  final 
rule,  the  Agency  also  has  removed 
specific  requirements  to  use  the  HUD 
Guidelines  when  collecting  paint  chip 
samples  or  when  using  an  XRF  device 
to  test  for  the  presence  of  lead-based 
paint. 

Instead,  the  Agency  requires  that  a 
lead-based  paint  inspection  be 
conducted  using  documented 
methodologies  and  adequate  quedity 
control  measures.  These  documented 
methodologies  are  defined  as  methods 
or  protocols  used  to  sample  for  the 
presence  of  lead  in  paint,  dust,  and  soil. 
Documented  methodologies  that  are 
appropriate  for  the  purposes  of  this 
section  may  be  found  in:  (1)  The  HUD 
Guidelines;  the  EPA  Guidance  on 
Residential  Lead-Based  Paint,  Lead- 
Contaminated  Dust,  and  Lead- 
Contaminated  Soil  (60  FR  47248);  the 
EPA's  Residential  Sampling  for  Lead: 
Protocols  for  Dust  and  Soil  Sampling 
and  other  EPA  sampling  guidance;  and 
(2)  Regulations,  guidance,  methods  or 
protocols  issued  by  States  and  Indian 
Tribes  that  have  been  authorized  imder 
§  745.324.  Additionally  these 
methodologies  will  be  included  in 
EPA's  technical  guidance  on  lead-based 
paint  activities. 

Although  commenters  generally 
supported  this  approach,  at  least  three 
responses  suggested  that  the  Agency 
provide  detailed  regulations  for  lead- 
based  paint  testing.  However,  one  of 
these  commenters  indicated  that 
guidance  may  be  an  acceptable 
approach  for  establishing  testing 
protocols.  These  commenters  were 
concerned  about  the  enforcement  issues 
associated  with  the  rule's  dependence 
on  documented  methodologies,  which 


to  date  have  only  been  issued  by  HUD, 
EPA  and  various  State  agencies, 
primarily  as  guidance. 

However,  other  commenters  did  not 
object  to  the  Agency's  use  of 
documented  methodologies,  provided 
that  records  are  kept  as  part  of  the 
inspection,  and  that  such  methodologies 
are  acknowledged  as  documented 
methodologies  by  EPA  through  future 
guidance  or  regulations.  As  discussed, 
the  Agency  is  currently  preparing  a 
technical  guidance  document  for 
conducting  lead-based  paint  activities. 
Additionally,  it  is  possible  that  the 
Agency  may  amend  the  regulation  with 
more  detailed  standards  in  the  future,  if 
there  is  a  need  to  do  so. 

One  reason  commenters  suggested 
that  the  Agency  not  require  certain 
inspection  techniques  is  that  such 
requirements  often  have  the  effect  of 
discouraging  the  development  of 
emerging  or  new  technologies.  For 
example,  the  Agency  currently  does  not 
recommend  that  chemical  test  kits  be 
used  for  lead-based  paint  testing  (Ref. 
8).  However,  EPA  recognizes  that  at 
some  point  in  the  future,  test  kit 
technology  is  likely  to  be  improved  so 
that  the  kits  can  provide  reliable  test 
results.  At  that  time,  the  Agency  will  be 
able  to  recommend  chemical  test  kits  for 
testing  for  the  presence  of  lead  in  paint. 

Two  other  key  issues  raised  by 
commenters  were:  (1)  Potential 
limitations  of  the  proposed  procedures 
for  conducting  an  inspection,  assuming 
that  an  inspection  involves  the 
investigation  for  lead-based  paint 
throughout  an  entire  residential 
dweUing  or  child-occupied  facility, 
rather  than  a  "partial  inspection"  of  just 
one  or  more  rooms  in  a  residential 
dwelling  or  child-occupied  facility;  and 
(2)  the  standard  contained  in 
§  745.227(b)(2),  which  requires  the 
testing  of  all  components  of  a  residential 
dwelling  or  child-occupied  facility  with 
a  "distinct  painting  history,"  yet  allows 
inspectors  not  to  test  those  components 
determined  by  the  inspector  or  risk 
assessor  as  having  been  replaced  after 
1978. 

1.  Partial  inspections.  The  Agency 
recognizes  that  there  may  be  a  demand 
for  lead-based  paint  identification 
services  that  do  not  involve  a  surface- 
by-surface  investigation  for  the  presence 
of  lead-based  paint  throughout  an  entire 
residential  dwelUng  or  child-occupied 
facility.  For  example,  a  homeowner  may 
only  be  interested  in  determining  if  lead 
is  present  in  the  paint  in  a  child's 
bedroom,  not  necessarily  the  entire 
residential  dwelling.  In  this  instance,  it 
is  unlikely  that  the  homeowner  will 
want  to  pay  for  an  inspection,  as 
defined  under  today's  regulations. 
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Although  not  required,  the  Agency 
recommends  that  a  certified  inspector  or 
risk  assessor  bq  used  in  cases,  such  as 
these,  where  ai^  individual  or  firm  - 
believes  it  is  oiily  necessary  to  conduct 
a  "partial  inspection"  of  a  property. 

More  specifically,  in  response  to 
commenters  on  this  issue,  the  Agency 
believes  that  the  definition  of  an 
inspection,  which  under  §  745.227(b) 
requires  that  testing  for  lead-based  paint 
take  place  throughout  an  entire 
residential  dwelling  or  child-occupied 
facility,  is  appijopriate  for  several 
reasons. 

One  reason  i(  that  the  statutory 
definition  of  aij  inspection  in  section 
401(7)  of  TSCA  calls  for  a  "surface-by- 
surface  investiiation  to  determine  the 
presence  of  lean-based  paint  and  the 
provision  of  a  teport  explaining  the 
results  of  the  investigation. "  As 
discussed  in  tl^e  September  2, 1994 
proposal,  the  Agency  believes  that  an 
inspection  is  iotended  to  provide  a 
comprehensive  inventory  of  all  lead- 
based  paint  in  p  residential  dwelling  or 
child-occupied  facility.  As  such,  the 
Agency  acknoirledges,  that  the  value  of 
a  lead-based  p«int  inspection  may 
appeal  only  to  those  individuals 
interested  in  getting  a  complete  report 
on  painted  components  in  a  residential 
dwelling  or  child-occupied  facility. 
Although  it  is  difficuU  to  predict,  the 
Agency  believes  that  such  a  report  may 
be  of  value  to  Property  owners  or 
managers  of  large  multi-family 
dwellings  and  child-occupied  facilities 
and  home  buyers. 

Furthermore,  the  Agency  notes  that  its 
inspection  requirements  are  consistent 
with  general  tjends  in  the  housing 
market,  particularly  in  federally-owned 
housing  or  housing  receiving  federal 
assistance.  Th^t  is,  inspections  are  being 
conducted  to  ensure  that  building 
owners  are  inBormed  of  the  presence  of 
lead-based  paint  throughout  a 
residential  dwjelling  or  child-occupied 
facility,  not  jufct  one  or  two  rooms. 

Lastly,  the  Agency  believes  that  by 
establishing  requirements  only  for 
"whole  house"  inspections  it  will  help 
-  ensure  that  th0  information  needed  to 
determine  whfether  lead-based  paint  is 
present  In  a  r^idential  dwelling  or 
child-occupied  facility  is  accurately 
presented.  Aadn.  the  Agency  recognizes 
that  an  inspe^on,  as  defined  under 
today's  final  liile,  may  not  provide  a 
value  to  all  persons.  Nonetheless,  the 
Agency  believes  that  by  requiring  that 
an  inspection!  be  conducted  throughout 
a  residential  dwelling  or  child-occupied 

facility  it  will  ensure  that  a  person 
contracting  fqr  the  inspection  will 

obtain  accurate  and  reliable  information 

regarding  thejpresence  of  lead-based 


paint  throughout  a  residential  dwelling 
and  child-occupied  facility. 

2.  Distinct  painting  history.  On  the 
issue  of  inspecting  and  sampling  all 
components  sharing  a  distinct  painting 
history,  except  those  components 
replaced  after  1978,  there  are  several 
points  that  commenters  raised.  First, 
some  commenters  suggested  that  the 
proposed  requirement  to  take  one 
sample  per  component  in  every  room 
and  one  sample  per  exterior  component 
with  a  distinct  painting  history  was 
overly  burdensome  in  that  it  required 
taking  an  excessive  number  of  samples. 
The  assumption  of  these  commenters 
was  that  an  inspection  requires  that 
each  and  every  painted  component 
throughout  a  residential  dwelling  had  to 
be  individually  tested.  The  Agency 
would  like  to  clarify  that  an  inspection 
does  not  necessarily  require  that  a  large 
niunber  of  paint  samples  be  taken. 
To  clarify  this  point,  the  Agency 
directs  commenters  to  carefully  review 
the  definitions  of  "component"  and 
"distinct  painting  history"  as  contained 
in  §  745.223  of  today's  final  rule. 
According  to  these  definitions,  in  a 
room  with  foiu-  walls  painted  at  the 
same  time  with  the  same  paint,  only  one 
paint  sample  would  need  to  be  taken  to 
characterize  the  lead  content  of  the 
paint  on  the  walls.  This  is  because, 
although  each  wall  can  be  considered  a 
separate  "component,"  the  walls  share 
the  same  distinct  painting  history.  On 
the  other  hand,  if  there  were  window 
frames  in  the  room  that  had  been 
painted  with  a  different  paint  than  the 
walls  (for  example  a  semi-gloss  instead 
of  a  flat),  two  samples  would  need  to  be 
taken,  one  from  the  walls  and  one  from 
the  windows.  As  this  example 
demonstrates,  the  Agency  does  not 
believe  that  an  inspection  will  involve 
excessive  sampling. 

In  contrast,  other  commenters 
disagreed  with  these  requirements  ior 
an  inspection,  suggesting  that  they 
would  result  in  insufficient  numbers  of 
samples.  Based  on  the  definition  of 
"distinct  painting  history,"  these 
commenters  interpreted  the  proposal  to 
mean  that  if  all  rooms  in  a  residential 
dwelling  had  been  painted  recently  with 
the  same  paint  and  in  the  same  color 
(for  example,  a  white  latex  paint),  it 
would  be  possible  for  an  inspector  to 
take  only  one  paint  sample  from  the 
home. 

In  response,  the  Agency  notes  that  in 
this  case  it  would  be  clear  to  an 
inspector  that  trim,  doors,  and  windows 
are  usually  painted  with  a  different 
paint  type.  Determining  the  distinct 
paint  history  of  such  components 
involves  not  just  an  examination  of  the 
visible  top  coat,  but  the  unique  layers  of 


paint  beneath  the  surface.  A  visible 
examination  of  these  paint  layers  is 
easily  accomplished  by  making  a 
discrete  incision  into  the  painted 
surface. 

C.  Risk  Assessment  Activities 

TSCA  section  401(16)  provides  that 
the  objective  of  a  risk  assessment  is  to 
determine,  and  then  report,  the 
existence,  nature,  severity,  and  location 
of  lead-based  paint  hazards  in 
residential  dwellings  through  an  on-site 
investigation.  The  definition  also 
identifies  specific  activities  that  will  be 
employed  when  conducting  a  risk 
assessment,  including:  (1)  The  gathering 
of  information  regarding  the  age  and 
history  of  the  housing  and  occupancy  by 
children  aged  6  years  and  under,  (2) 
visual  inspection,  (3)  limited  wipe 
sampling  or  other  environmental 
sampling  techniques,  (4)  other  activity 
as  may  be  appropriate,  and  (5)  the 
provision  of  a  report  explaining  the 
results  of  the  investigation.  This 
definition  of  risk  assessment  serves  as 
the  basis  for  the  standards  and 
procedures  associated  with  a  risk 
assessment  contained  in  §  745.227(d). 
The  risk  assessment  procedures  in 
today's  final  rule,  as  in  the  proposal, 
"  require  the  risk  assessor  to  make  a 
recommendation  of  lead  hazard  control 
strategies  to  address  all  lead-based  paint 
hazards  identified  as  a  result  of  the  risk 
assessment.  This  activity  was  not 
enumerated  in  the  statutory  definition, 
but  was  added  piu«uant  to  TSCA 
section  401(16),  which  stated  that  a  risk 
assessment  may  include  "other 
activities"  as  may  be  appropriate. 

"The  Agency's  reason  tor  adding  this 
requirement  was  to  ensure  that  the 
individual  or  firm  hiring  or  contracting 
for  the  services  of  a  risk  assessor  was 
provided  with  some  reliable  guidance 
on  how  to  respond  to  the  results  of  a 
risk  assessment. 

1.  Lead  hazard  screen.  Piu-suant  to 
TSCA  section  401(16),  a  risk  assessment 
may  include  "other  activities"  as  may 
be  appropriate.  Based  on  this  language, 
today's  final  rule  also  includes  the  "lead 
hazard  screen,"  as  a  risk  assessment 
activity.  The  requirements  for  the  screen 
are  contained  in  §  745.227(c).  The 
reason  for  including  a  lead  hazard 
screen  in  the  proposal  and  today's  final 
rule  is  to,  where  appropriate,  avoid  the 
costs  of  conducting  a  comprehensive 
risk  assessment,  particularly  in  well- 
maintained  housing  and  child-occupied 
facilities  constructed  after  1960,  or  in 
housing  and  child-occupied  facilities 
considered  unlikely  to  have  significant 
lead  paint,  dust  or  soil  hazards. 

The  Agency  received  two  comments 
on  the  addition  of  a  lead  hazard  screen 
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as  a  risk  assessment  activity;  one 
commenter  noted  that  the  Agency 
needed  to  list  more  explicitly  standards 
for  conducting  a  lead  hazard  screen. 

The  commenters  also  agreed  that  the 
lead  hazard  screen  should  focus  cm 
determining  the  absence  of  a  lead-based 
paint  hazard,  rather  than  the  presence  of 
such  a  hazard  and  the  risks  it  may  pose 
to  building  occupants.  In  response, 
today's  final  rule  includes  specific 
procedures  and  standards  for 
conducting  a  lead  hazard  screen  in 
§  745.227(c).  Furthermore,  because  the 
lead  hazard  screen  employs  highly 
sensitive  evaluation  criteria  and  limited 
sampling,  the  Agency  believes  that  these 
standards  will  provide  the  risk  assessor 
with  a  basis  for  determining  the  absence 
of  lead-based  paint  hazards. 

If  any  one  of  the  dust  samples 
collected  during  a  lead  hazard  screen 
contains  a  lead  level  greater  than  one- 
half  of  the  applicable  clearance  level  for 
the  tested  component,  or  if  any  sampled 
paint  is  found  to  be  lead-based  paint, 
that  is  an  indication,  but  not  a 
requirement,  that  the  residential 
dwelling  should  undergo  a  full  risk 
assessment.  As  discussed  subsequently 
in  this  preamble,  clearance  levels  for 
specific  components  can  be  found  in  the 
HUD  Guidelines  and  in  EPA's  section 
403  Guidance,  as  well  as  in  several  State 
guidance  documents. 

Clearance  levels  are  used  as  the  basis 
for  determining  whether  a  lead-based 
paint  abatement  has  been  successfully 
completed  and  that  a  residential 
dwelling  or  child-occupied  facility  may 
be  re-occupied  (if  building  occupants 
were  relocated  during  an  abatement). 
Currently,  under  the  section  403 
Guidance,  clearance  levels  for  dust  also 
serve  as  the  levels  for  determining  the 
presence  of  lead-contaminated  dust, 
which  may  pose  a  lead-based  paint 
hazard.  A  standard  for  the  lead  hazard 
screen  of  one-half  of  the  applicable 
clearance  levels  is  extremely  stringent. 
As  such,  the  Agency  believes  that  a  dust 
sample  containing  less  than  that  level  is 
a  rehable  indicator  that  there  are  no 
lead-based  paint  hazards.  The  work 
practice  standards  and  evaluation 
criteria  for  a  lead  hazard  screen 
contained  in  §  745.227(c)  are  modeled 
after  the  HUD  Guidelines 
recommendations  for  conducting  a  lead 
hazard  screen. 

As  discussed  previously  in  the 
preamble,  the  Agency  recommends  that 
the  lead  hazard  screen  be  used  primarily 
in  well-maintained  homes  constructed 
after  1960.  According  to  HUD,  it  is 
estimated  that  approximately  37  million 
privately  owned  homes  and  428,000 
public  housing  units,  or  roughly  90 
percent  of  the  nation's  housing  stock 


built  prior  to  1960,  contain  lead-based 
paint.  Generally,  if  maintenance  has 
been  deferred  on  these  homes,  there  is 
a  high  probability  for  the  presence  of 
some  deteriorated  lead-based  paint  and/ 
or  lead-contaminated  dust. 

Consequently,  the  value  and  any  cost 
savings  that  may  be  achieved  by 
conducting  a  lead  hazard  screen  in 
poorly  maintained,  pre- 1960  homes, 
rather  than  a  full  risk  assessment,  may 
not  be  realized.  For  instance,  in  a  pre- 
1960  home  with  several  components 
that  have  deteriorated  paint,  in  practice, 
just  as  many  deteriorated  paint  surfaces 
will  be  tested  for  a  lead  hazard  screen 
as  for  a  risk  assessment.  However,  when 
conducting  the  lead  hazard  screen,  a 
risk  assessor  is  not  required  to  attempt 
to  determine  whether  those  surfaces 
pose  a  lead-based  paint  hazard. 

In  fact,  homeowners  and  building 
owners  may  decide  that  a  lead  hazard 
screen  would  merely  add  time  and  cost 
to  the  evaluation  process  in  properties 
that  would  more  likely  benefit  fitjm  a 
risk  assessment.  These  benefits  include 
a  comprehensive  report,  not  only  on  the 
existence  of  lead-based  paint  hazards, 
but  also  on  the  nature,  severity,  and 
location  of  those  hazards.  Furthermore, 
the  risk  assessment  also  would  provide 
options  on  how  to  reduce  or  eliminate 
the  lead-based  paint  hazards. 

Other  standards  and  activities 
required  as  a  part  of  the  lead  hazard 
screen  in  §745. 227(c)  include:  (1)  The 
collection  of  background  information 
regarding  the  physical  characteristics  of 
the  residential  dwelling  or  child- 
occupied  facility  and  occupant  use 
patterns  that  may  cause  lead-based  paint 
exposure  to  one  or  more  children  age  6 
years  and  under,  (2)  a  visual  inspection, 
(3)  the  sampling  of  components  with 
deteriorated  paint  with  a  distinct 
painting  history  in  poor  condition.  (4) 
the  collection  of  a  minimum  of  two 
composite  dust  samples  (one  for  floors 
and  one  for  windows),  and  (5)  the 
preparation  of  a  report  on  the  results  of 
the  screen.  Specifically,  §  745.227(c) 
requires  that  in  a  residential  dwelling 
two  composite  samples  be  taken — one 
from  the  floors  and  one  from  the 
windows  in  rooms  where  one  or  more 
children,  age  6  and  under,  are  most 
-likely  to  come  into  contact  with  dust. 
Additionally,  in  multi-family  dwellings 
and  child-occupied  facilities,  composite 
dust  samples  are  to  be  taken  from  any 
common  areas  where  one  or  more 
children  age  6  years  and  under  are 
likely  to  come  into  contact  with  dust. 

2.  Risk  assessment.  In  addition  to  the 
requirements  of  a  lead  hazard  screen, 
the  standards  for  a  risk  assessment 
contained  in  §  745.227(d)(3)  also 
involve  the  collection  and  review  of 


background  information  regarding  the 
physical  characteristics  of  a  building, 
and  the  occupant  use  patterns  that  may 
pose  a  lead-based  paint  hazard  to 
children  aged  6  years  and  under.  More 
than  two  dust  samples  and  soil  samples 
also  may  be  required  under 
§  745.227(d)(4),  (5),  (6)  and  (7), 
respectively.  Lastly,  the  risk  assessment 
report  must  include  options  for 
reducing  and/or  eliminating  lead-based 
paint  hazards. 

The  requirements  contained  in 
§  745.227(d)  of  today's  final  rule  differ 
from  those  proposed  in  September  1994 
in  that  they  reflect  the  Agency's 
decision  to  reduce  the  detail  and 
specificity  of  the  rule.  However,  based 
on  the  documentation  and 
recordkeeping  requirements  for  a  risk 
assessment,  and  the  rule's  training, 
certification  and  accreditation 
requirements,  the  Agency  believes  that 
the  standards  contained  in  today's  final 
rule  will  promote  reliable,  safe  and 
effective  risk  assessments. 

For  example,  the  proposed  rule 
specified  several  items  of  information  to 
be  collected  as  background  information 
during  a  risk  assessment,  including  the 
age  of  the  building  and  any  additions 
being  evaluated,  copies  of  any  previous 
inspection  reports,  and  a  schematic  site 
plan  of  the  building.  In  its  review  of  the 
comments  on  the  proposed  rule,  the 
Agency  noted  that  many  of  these 
requirements  would  be  met  during  the 
preparation  of  a  risk  assessment  report. 
For  instance,  among  the  items  to  be 
presented  in  a  risk  assessment  report,  as 
contained  in  §  745.227(d)(10)  are:  the 
date  of  construction  of  the  building, 
data  collected  as  a  result  of  any  previous 
inspection  or  other  analyses  available  to 
the  risk  assessor,  and  the  specific 
locations  of  any  identified  lead-based 
paint  hazards  or  potential  hazards. 

In  eliminating  specific  instructions 
regarding  the  baclqground  information  to 
be  collected,  the  Agency  believes  that 
the  standards  for  conducting  a  risk 
assessment  have  been  simplified 
without  diminishing  the  reliability, 
safety,  and  effectiveness  of  those 
standards.  This  is  because  today's  final 
rule  has  eliminated  the  duplicative 
reporting  requirements  included  in  the 
September  2,  1994  proposal  by  requiring 
that  the  information  only  be  contained 
in  the  risk  assessment  report. 

In  addition  to  these  changes,  the 
Agency  has  slightly  modified 
§  745.227(d)(10)(xviii),  which  requires  a 
risk  assessor  to  provide  options  for 
eliminating  and/or  reducing  lead-based 
paint  hazards  in  the  risk  assessment 
report.  Under  the  proposed  rule,  the  risk 
assessor  would  have  been  required  to 
provide  not  only  options,  but  to 
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Tecommend  oie  option  over  another 
and  to  includ^  a  rationale  or 
justification  for  his  or  her  selected 
option.  The  Rial  rule  no  longer  requires 
the  risk  assessfar  to  recommend  one 
option  over  another,  provided  the 
recommended  options  are  all  presented 
in  the  risk  assessment  report. 

These  changes  were  largely  based  on 
comments  ur^g  the  Agency  to  allow 
the  individual  or  firm  contracting  for 
the  risk  assessinent  to  select  from  the 
options  presented  in  the  report. 
Although  the  Agency  does  not 
necessarily  believe  that  the  proposed 
requirements  Would  have  forced  a 
building  own^r  to  select  the  option 
recommended  by  a  risk  assessor,  the 
Agency  is  wil  ing  to  provide  building 
owners  with  r  lore  flexibility  in 
reviewing  risk  assessment  reports  and 
selecting  among  remediation  options. 

In  response  to  comments  on  the 
latitude  a  risk  assessor  is  given  in 
determining  c  ust  samphng  locations 
and  the  exten  of  paint  deterioration,  the 
Agency  belieVes.  as  discussed  in  Unit 
VI.A.  of  this  preamble,  that  because  the 
risk  assessor  will  be  a  trained  specialist 
equipped  witn  the  requisite  professional 
judgement  needed  to  evaluate  lead- 
based  paint  hazards,  added  specificity  is 
unnecessary  i»i  the  rule.  The  Agency 
also  stresses  that  due  to  major 
differences  in  the  structure,  design  and 
condition,  ancl  occupant  use  patterns  of 
various  buildings,  it  is  best  not  to 
identify  specific  room  locations,  e.g.. 
kitchen,  playroom,  bedroom,  for  the 
purposes  of  sapling  dust.  Instead,  the 
regulations  id  §  745.227(d)(4).  (d)(5). 
and  (d)(6)  reauire  that  dust  samples  be 
collected  in  rooms  and  areas  where 
young  childrfn  are  most  likely  to  come 
into  contact  ^ith  dust. 

Similarly,  (he  final  rule  clarifies  that 
only  deteriorated  paint  with  a  distinct 
paint  history  found  to  be  in  poor 
condition  shi  ill  be  sampled  for  the 
presence  of  l(  lad.  "Paint  in  poor 
condition"  is  defined  in  today's  final 
rule  as  more  lian  10  square  feet  of 
deteriorated  )aint  on  exterior 
components  With  large  surface  areas;  or 
more  than  2  iquare  feet  of  deteriorated 
paint  on  intaior  components  with  large 
surface  areas|(e.g..  walls,  ceilings,  floors, 
doors);  or  inferior  or  exterior 
components  With  small  surface  areas 
(window  sillfe,  baseboards,  soffits,  trim) 
on  which  mdre  than  10  percent  of  the 
total  surface  [area  of  the  component  is 
deterioratedJThis  determination  is  to  be 
made  by  the  prisk  assessor  based  on  a 
documentedjmethodology  such  as  the 
HUD  Guidelines. 

As  discussed  earlier  in  Unit  VII.C.  of 
this  preambfe,  such  locations  include 
the  playroflns  and  bedrooms  of 


children,  kitchens,  and  living  rooms,  as 
well  as  common  areas  associated  with  a 
residential  dwelling  or  child-occupied 

facility. 

The  Agency  also  reiterates  that 
detailed  instruction  on  where  and  how 
to  sample  dust  is  included  in  the  HUD   . 
Guidelines,  existing  EPA  guidance  and 
various  State  regulations  and  guidance 
documents,  and  that  these  instructions 
will  be  taught  in  accredited  training 
programs  and  included  in  future  Agency 
guidance. 

Lastly,  the  Agency  has  clarified  the 
standards  for  collecting  soil  samples 
contained  in  §  745.227(d)(7)  such  that 
samples  need  only  to  be  taken  from 
exterior  play  areas  and  dripline/ 
foimdation  areas  where  bare  soil  is 
present.  This  requirement  is  in  keeping 
with  the  statutory  definition  of  lead- 
contaminated  soil,  which  basically  is 
the  same  definition  used  in  today's  final 
rule.  As  defined  in  §  745.223.  lead- 
contaminated  soil  means  bare  soil  on 
residential  real  property  and  on  the 
property  of  a  child-occupied  facility  that 
contains  lead  at  or  in  excess  of  levels 
determined  to  be  hazardous  as 
identified  by  the  EPA  Administrator 
pursuant  to  TSCA  section  403. 
Guidance  on  how  to  collect  bare  soil 
samples  is  provided  in  EPA's 
Residential  Sampling  for  Lead: 
Protocols  for  Dust  and  Soil  Sampling 
document  and  the  HUD  GuideUnes. 

D.  Composite  Sampling 

Under  today's  final  rule,  composite 
dust  and  soil  sampling  is  expressly 
permitted  for  the  purposes  of 
conducting  a  lead  hazard  screen,  risk 
assessment,  or  clearance  following  an 
abatement. 

This  change  from  the  September  2. 
1994  proposal  is  based  on  comments  the 
Agency  received  in  support  of 
composite  sampling  for  dust  and  soil,  as 
well  as  limited  evidence  supporting  the 
use  of  composite  dust  and  soil  sampling 
to  determine  the  presence  of  lead  in 
dust  and  soil.  The  Agency  also  believes 
that  composite  sampling  is  useful 
because  it  provides  a  means  for 
"averaging"  the  potential  for  exposure 
to  lead-based  paint  hazards  in  a 
residential  dwelling  or  child-occupied 
facility.  Furthermore,  the  Agency  is 
permitting  use  of  the  technique  due  to 
laboratory  cost  savings  generated  by 
sampling  analysis. 

However,  it  is  important  that  the 
individual  who  is  receiving  the  results 
of  a  composite  understand  their 
limitations  and  can  correctly  interpret 
the  results  of  a  composite  sample.  A 
brief  discussion  of  this  subject  can  be 
found  in  this  section,  and  a  thorough 
.  discussion  of  this  issue  is  contained  in 


the  HUD  guidelines,  and  will  be 
presented  in  the  risk  assessor  and 
supervisor  course. 

Specific  instruction  on  the  taking  of 
composite  dust  and  soil  samples  is 
provided  in  the  HUD  GuideUnes.  The 
technique  essentially  involves 
combining  several  subsamples  from  the 
same  types  of  components  into  one 
sample  for  analysis.  A  composite  dust  ■ 
sample  is  different  bom  a  single-surface 
sample  because  it  combines  at  least  two 
dust  samples  from  more  than  one 
sampling  area  into  one  sample. 

Pursuant  to  §  745.227(g)  of  today's 
fiinal  rule,  composite  dust  samples  must 
consist  of  at  least  two  subsamples.  At 
this  time  the  Agency  recommends  that 
a  composite  sample  consist  of  no  more 
than  four  subsamples,  unless  the 
laboratory  contracted  to  analyze  the 
composite  sample  agrees  to  accept  a 
sample  consisting  of  more  than  four 
subsamples.  This  recommendation  is 
based  on  current  limitations  in  the 
laboratory  analysis  of  composite 
samples  consisting  of  more  than  four 
subsamples  (i.e.,  using  available 
technology,  composite  samples  that 
combine  more  than  four  subsamples  are 
difficult  to  properly  analyze).  However, 
because  some  EPA-recognized 
laboratories  are  acquiring  the  ability  to 
analyze  composite  samples  consisting  of 
more  than  four  subsamples,  the  final 
rule  does  not  explicitly  restrict  a 
composite  sample  from  containing  more 
than  four  subsamples. 

Pursuant  to  §  745.227(g)  of  today's 
final  rule,  composite  dust  samples  shall 
not  consist  of  subsamples  from  more 
than  one  type  of  component.  For 
example,  subsamples  from  four 
uncarpeted  floors  from  four  rooms  may 
be  combined  into  one  composite 
sample.  However,  in  these  same  four 
rooms,  the  rule  prohibits  two 
subsamples  from  windows  in  two  of  the 
rooms  from  being  composited  with  two 
subsamples  from  floors  in  the  other  two 

rooms. 

This  restriction  is  due  to  the  varying 
levels  of  lead  that  may  be  present  on 
different  components,  and  the  potential 
hazard  that  a  component  may  present. 
For  example,  dust  samples  from  floors 
generally  tend  to  indicate  a  lower  level 
of  contamination,  while  the  frequency 
of  contamination  is  generally  higher  in 
windows.  Consequently,  the 
interpretation  of  the  results  from  a 
composite  sample  consisting  of 
subsamples  from  different  components 
would  not  adequately  characterize  the 
location  of  the  hazard. 

One  of  the  primary  benefits  derived 
from  composite  sampling  is  lower 
sampling  costs  due  to  fewer  laboratory 
analyses.  Lead  levels  generally  vary 


Federal  Register  /  Vol.  61.  No.  169  /  Thursday.  August  29,  1996  /  Rules  and  Regulations 


45795 


significantly  from  one  component  to 
another,  and  a  single  surface  sample 
from  one  component  alone  (i.e.  from 
one  area  of  a  floor  in  a  room  to  another 
of  the  same  floor)  may  not  represent  the 
potential  for  exposure.  Composite 
^   sampling  provides  a  means  to  determine 
potential  exposures  to  lead-based  paint 
hazards  by  obtaining  a  wide  cross- 
section  of  possible  exposure  pathways. 

However,  composite  sampling  may 
yield  laboratory  results  that  are  not  as 
informative  as  single-surface  sampling. 
For  example,  dust  samples  from  the 
floors  of  three  rooms  might  be 
composited  where  only  one  of  the  floors 
contains  lead-contaminated  dust  higher 
than  the  clearance  level  contained  in  the 
section  403  Guidance  for  uncarpeted 
floors  of  100  ng/fl2.  This  might  cause 
the  composited  sample  to  fail  clearance. 
On  the  other  hand,  if  three  single- 
surface  floor  dust  samples  were  taken 
for  clearance  testing,  the  laboratory 
analyses  would  have  precisely  indicated 
which  one  of  the  three  rooms  exceeded 
the  clearance  level,  and  the  inspector  or 
risk  assessor  would  know  exactly  which 
room  needed  to  be  recleaned  and 
retested. 

Because  of  these  limitations,  it  is 
imperative  that  a  risk  assessor, 
inspector,  or  supervisor  understands 
and  correctly  interprets  composite 
samples. 

E.  Abatement 

As  discussed  in  Unit  lU.B.  of  this 
preamble,  the  issue  that  received  the 
most  comment  associated  with 
abatement  was  the  proposed  definition 
of  abatement.  The  Agency's  response  to 
those  comments  is  discussed  in  that 
unit  of  the  preamble. 

In  addition  to  these  comments,  other 
comments  on  a  number  of  the  work 
practige  standards,  procedures  and 
restrictions  proposed  for  various 
abatement  activities  were  received. 
These  comments  principally  addressed 
the  following  issues:  (1)  "Prohibited"  or 
restricted  abatement  work  practices;  (2) 
encapsulation;  (3)  the  development  of  a 
pre-abatement  plan;  (4)  clearance 
requirements  following  both  interior 
and  exterior  abatements;  (5)  soil 
abatement;  and  (6)  management  of  waste 
from  lead  abatement  activities. 

The  Agency's  response  to  these 
comments  and  changes  that  have  been 
made  to  the  corresponding  standards  for 
abatement  are  discussed  below. 

1.  "Prohibited practices."  In  the 
preamble  of  the  proposed  rule,  the 
Agency  indicated  that  it  was 
considering  banning  certain  abatement 
work  practices  in  target  housing,  due  to 
the  potential  risk  of  lead  contamination 
posed  to  workers  and/or  the 


environment.  The  practices  singled  out 
by  the  Agency  included: 

i.  Open-flame  burning  of  painted 
surfaces. 

ii.  Dry  scraping  or  sanding  of  painted 
surfaces. 

iii.  The  use  of  heat  g\ms  on  painted 
surfaces  for  abatement  without  proper 
protection. 

Additionally,  the  Agency  specifically 
requested  comments  and/or  data  related 
to  exposure  to  lead-contaminated  dust 
and  fumes  from  these  and  other 
abatement  work  practices. 

In  response,  an  overwhelming 
majority  of  commenters  on  this  issue 
ui^ed  the  Agency  to  expressly  ban  the 
use  of  open-flame  burning  or  torching 
on  painted  surfaces  in  target  housing 
and  child-occupied  facilities,  and  to 
specifically  restrict— not  necessarily  to 
ban — ^the  other  practices  listed  above,  to 
reduce  the  risks  they  pose.  Furthermore, 
commenters  also  requested  that  the 
Agency  set  restrictions  on  the  use  of 
machine  sanding  or  grinding,  abrasive 
blasting  or  sandblasting,  and 
hydroblasting  and  high-pressure 
washing  techniques  in  target  housing 
and  child-occupied  facilities. 
Commenters  also  provided  a  number  of 
references  to  studies  to  document  their 
recommendations  to  the  Agency. 

The  restrictions  proposed  by 
commenters  generally  were  consistent 
with  the  HUD  Guidelines,  and  have 
been  the  subject  of  several  studies 
which  support  the  restrictions  in  today's 
final  rule.  A  review  of  these  studies  has 
been  prepared  by  EPA  titled  A  Review 
of  Studies  Addressing  Lead  Abatement 
Effectiveness  (Ref.  9).  ,     . 

An  important  point  related  to 
restricting  the  abatement  practices 
contained  in  §  745.227(e)(6)  is  that  the 
public  comments  supporting  such 
restrictions  were  expressly  directed  at 
target  housing  and  other  buildings,  such 
as  child-occupied  facihties,  where 
young  children  routinely  and  frequently 
spend  time.  In  response,  the  Agency 
stresses  that  the  restrictions  on 
abatement  practices  contained  in 
today's  final  rule  apply  only  to  target 
housing  and  child-occupied  facilities. 
In  contrast,  other  commenters  were 
opposed  to  prohibiting  or  restricting 
similar  "deleading"  activities,  in  public 
and  commercial  buildings, 
superatructures  and  bridges. 

In  public  and  commercial  buildings, 
superstructures  and  bridges,  most 
commenters  were  generally  satisfied 
with  existing  OSHA  regulations  for  the 
purposes  of  protecting  the  health  and 
safety  of  workers.  Concerns  were, 
however,  voiced  over  the  lack  of  cost- 
effective  work  practice  alternatives  to 
open-flame  burning,  machine  sanding  or 


grinding,  and  abrasive  blasting  for 
removing  lead-based  paint  from  public 
and  commercial  buildings, 
superstructures  and  bridges.  In  response 
to  these  comments,  the  Agency  will 
further  review  options  for  addressing 
lead-based  paint  activities  conducted  in 
public  and  commercial  buildings,  and 
superatructures  and  bridges. 

On  the  other  hand,  conunenters  who 
favored  restricting  certain  work 
practices  in  target  housing  and  child- 
occupied  facilities  indicated  that 
although  OSHA  regulations  may  protect 
workere.  they  are  not  designed  to 
protect  building  occupants,  especially 
children  aged  6  yeare  and  under,  ftx)m 
lead-based  paint  hazards  that  may  be 
generated  during  an  abatement.  As 
discussed  previously,  these  commenters 
also  indicated  that  by  restricting  certain 
work  practices,  rather  than  banning 
them  altogether,  lead-contaminated  dust 
and  fumes  could  be  effectively 
controlled.  Furthermore,  these 
commenters  suggested  that  in  some 
instances  safer  work  practice 
alternatives  are  available. 

Based  on  these  comments  and  a 
review  of  studies  referenced  above, 
today's  final  rule  in  §  745.227(e)(6) 
imposes  certain  restrictions  on  selected 
work  practices  when  conducted  during 
an  abatement  in  target  housing  and 
child-occupied  facilities.  Today's  final 
rule  also  bans  the  use  of  open  flame 
burning  and  torching  when  conducting 
abatements  in  target  housing  and  child- 
occupied  facilities. 

These  restrictions  include  the 
operation  of  a  heat  gun  at  a  temperature 
above  1100  degrees  Fahrenheit,  due  to 
the  release  of  lead  dust  and  fumes  and 
the  potential  hazards  posed  to  building 
occupants,  particularly  children  aged  6 
years  and  under.  This  restriction  is 
supported  by  two  studies  that  found 
significant  problems  with  lead-based 
paint  when  volatilized  by  heat  guns  and 
propane  torches  operating  above  this 
temperature.  These  problems  included 
large  increases  in  the  blood  lead  levels 
of  children  in  homes  where  heat  guns 
and  torches  were  used  at  temperatures 
in  excess  of  1100  degrees  Fahrenheit 
during  abatement  (Refs.  11  and  12). 
The  rule  also  restricts  the  use  of 
machine  sanding  or  grinding,  abrasive 
blasting  and  sandblasting  as  abatement 
work  practices,  unless  they  are 
conducted  using  a  High-Efficiency 
Particulate  Air  (HEPA)  exhaust  control 
which  removes  particles  of  0.3  microns 
or  larger  from  air  at  99.97  percent  or 
greater  efficiency.  Although  studies 
indicate  that  the  effectiveness  of  HEPA 
attachments  has  been  limited  in 
containing  dust  releases  in  the  past, 
commenters  indicate  that  recent 
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technology  has  improved  performance. 
Consequently,  if  HEPA  attachments 
meet  or  exceed  I  he  jjerformance 
standard  above,  the  Agency  believes 
they  can  serve  ak  a  tool  for  ensuring  that 
abatement  activities  involving  the  use  of 
machine  sanding  or  grinding,  abrasive 
blasting  and  sanjdblasting  are  conducted 
safely,  reliably  4nd  effectively. 
Ehy  scraping  and  sanding  are 
permitted  under  today's  final  rule  only 
around  electrical  outlets,  or  when 
treating  defective  paint  spots  totaling  no 
more  than  2  sqiiare  feet  in  any  one 
interior  room,  or  totaling  no  more  than 
20  square  feet  ofi  exterior  surfaces. 
These  restrictions  are  based  on  high 
levels  of  dust  g^erated  by  dry  scraping 
and  sanding,  and  the  availability  of 
techniques,  such  as  wet  spraying  or  the 
use  of  a  heat  gun  below  1100  degrees 
Fahrenheit,  to  dontrol  dust  generation. 
Additionally  the  restrictions  placed  on 
dry  scraping  provide  allowances  for 
convenience  anjd  safety  when  abating 
relatively  smallj  defective  paint  spots 
and  areas  arourid  electrical  outlets. 
In  regard  to  tke  estabUshment  of 
restrictions  for  hydroblasting  and  high- 
pressure  washing,  the  Agency  does  not 
have  enough  data  to  demonstrate  that 
these  practices  may  pose  a  lead-based 
paint  hazard  in  target  housing  or  child- 
occupied  facilities.  Nor  is  there 
sufficient  data  lo  support  specific 
restrictions  on  how  to  effectively  control 
or  limit  these  practices  to  reduce  any 
hazards  they  might  pose.  Consequently, 
the  rule  does  n^t  establish  restrictions 
for  hydroblasti<»g  and  high-pressiue 
washing.  Howelver,  the  Agency 
recommends  that  controls  be  used  to 
contain  any  del)ris  or  wastewater  that 
may  be  generated  when  hydroblasting 
and  high-pressure  washing  are 
employed  as  abatement  techniques. 

2.  Encapsu]afJon.  As  discussed  in  the 
September  2. 1094  proposed  rule,  the 
definition  of  abatement  includes  the 
phrase  "permapent  containment  or 
encapsulation.!'  This  phrase  is  part  of 
the  statutory  definition  of  abatement 
under  Title  IV  section  401,  and  it  has 
been  retained  ^  part  of  the  abatement 
definition  in  §745.223  of  today's  final 
rule.  [ 

In  the  preamble  of  the  proposed  rule, 
however,  the  Agency  also  pointed  out 
that  all  encapsiilant  will  degrade  over 
time,  so  therefore,  no  encapsulant  is 
truly  permanent.  Consequently,  the 
Agency  requested  comment  on  whether 
to  include  a  p^odic  monitoring 
requirement  wdien  an  encapsulant  is 
used  to  abate  lead-based  paint. 

The  majority  of  commenters  generally 
supported  sonde  kind  of  monitoring 
requirement,  but  were  divided  as  to 
whether  EPA  ihould  regulate  such  a 


requirement  given  that  encapsulation 
technologies  are  still  evolving.  Although 
some  commenters  encouraged  the 
Agency  to  include  specific  monitoring 
requirements  (e.g.,  once  every  6  months, 
1  year,  3  years,  etc.),  others  suggested 
that  the  Agency  develop  standards  for 
encapsulant  products  and/or  require 
that  manufacturers  provide  guarantees 
regarding  the  durabihty  and  longevity  of 
an  encapsulant  product.  Other 
commenters  requested  that  the  Agency 
specify  who  is  responsible  for 
monitoring  an  encapsulant — either  the 
building  owner  or  a  third  party. 

In  response  to  these  and  other  related 
issues  raised  by  commenters,  today's 
final  rule  does  not  specify  a  particular 
monitoring  requirement,  nor  does  it 
establish  any  other  specific  standards 
for  the  use  of  encapsulants.  This 
decision  is  based  primarily  on  the 
development  of  existing  encapsulant 
technologies  and  ongoing  voluntary 
efforts  within  the  encapsulant  industry 
to  develop  performance-based  standards 
for  encapsulants. 

Three  American  Society  of  Testing 
and  Materials  (ASTM)  standards,  E  1795 
("Standard  Specification  for  Non- 
Reinforced  Liquid  Coating 
Encapsulation  Products  for  Leaded 
Paint  in  Buildings"),  E  1797  ("Standard 
Specification  for  Reinforced  Liquid 
Coating  Encapsulation  Products  for 
Leaded  Paint  in  Buildings"),  and  E  1796 
("Standard  Guide  for  Selection  and  Use 
of  Liquid  Coating  Encapsulation 
Products  for  Leaded  Paint  in 
Buildings")  were  approved  in  March 
1996.  The  three  standards  were 
developed  by  a  voluntary  consensus- 
building  process  that  included 
representatives  bom  EPA,  other  Federal 
agencies,  and  a  wide  range  of  interests 
across  the  lead  abatement  industry.  The 
standards  cover  what  is  considered  by 
ASTM  to  be  the  minimimi  set  of 
material  performance  requirements  for 
these  products,  as  well  as  guidance  on 
how  to  select,  apply,  evaluate,  and 
maintain  the  products  under  normal  use 
conditions.  The  standards  acknowledge 
that  users  (e.g.,  risk  assessors,  abatement 
supervisors)  should  evaluate  their 
individual  situation  to  assess  whether 
additional  requirements  are  needed  to 
adequately  protect  the  surface. 

EPA  endorses  these  standards  and 
recommends  their  use,  but  has  chosen 
not  to  require  them  as  part  of  the  work 
practice  standards  in  this  nile.  EPA  is 
confident  that  most  States  and  local 
jurisdictions  will  evaluate  these 
standards  for  their  appropriateness  for 
the  conditions  under  which  they  will  be 
expected  to  perform  and  specify 
additional  performance  requirements  as 
needed.  The  standards  will  also  be 


discussed  in  training  course  materials 
for  risk  assessors  and  abatement  workers 
and  supervisors. 

3.  Pre-abatement  plan.  In  the 
proposed  rule,  the  standards  for 
conducting  an  abatement  would  have 
required  the  development  of  a  "pre- 
abatement  plan"  for  all  abatement 
projects.  Under  the  proposed  rule  the 
pre-abatement  plan  would  have 
included  the  following:  (1)  hiformation 
regarding  measures  taken  to  protect 
workers;  (2)  measures  taken  to  comply 
with  existing  Federal,  State  and  local 
environmental  regulations;  and  (3)  an 
occupant  protection  plan.  In  its  review 
of  the  comments  on  the  pre-abatement 
plan,  and  of  the  occupant  protection 
plan  itself,  the  Agency  has  decided  that 
the  primary  purpose  of  the  occupant 
protection  plan  is  to  help  ensure  that 
building  occupants  are  protected  bom 
potential  lead-based  paint  exposiu-es 
during  an  abatement. 

This  determination  is  based  on 
comments  that  suggested  the  Agency 
minimize  any  overlap  with  existing 
Federal  regulations.  For  example,  if  an 
abatement  project  resulted  in  the 
generation  of  a  hazardous  waste, 
commenters  noted  that  the  contractor 
and/or  building  owner  may  already  be 
subject  to  certain  reporting  requirements 
under  the  Resource  Conservation  and 
Recovery  Act  (RCRA).  These 
commenters  argued  that  it  would  be 
duplicative  and  burdensome  to  resubmit 
its  RCRA  reports  to  EPA  under  a  TSCA 
law.  A  similar  rationale  applies  to  the 
proposed  provision  of  information 
regarding  measures  taken  to  protect 
workers.  This  proposed  requirement 
would  be  duplicative  of  OSHA 
provisions  to  protect  workers. 

The  Agency  agrees  with  commenters 
on  this  point,  and  has  removed  parts  1 
and  2  of  the  pre-abatement  plan  from 
today's  rulemaking.  Consequently,  the 
only  remaining  part  of  the  pre- 
abatement  plan  is  the  "occupant 
protection  plan,"  which  in  today's  final 
rule  replaces  the  proposed  pre- 
abatement  plan. 

4.  Clearance  procedures.  Comments 
received  on  the  clearance  procedures 
contained  in  the  proposed  rule 
indicated  a  need  to  clarify  the  dust 
sampling  requirements  associated  with 
clearance.  Commenters  were  confused 
regarding  the  number  of  dust  samples 
that  needed  to  be  collected  and  the 
locations  within  a  residential  dwelling 
or  child-occupied  facility  that  needed  to 
be  sampled  as  a  part  of  the  clearance 
procedures  contained  in  the  September 
2, 1994  proposal. 

Several  commenters  also  suggested 
that  the  proposed  rule  required  too 
many  samples,  which  they  beUeved 
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would  add  to  the  costs  of  an  abatement 
without  ne<»ssarily  providing  better 
information  regarding  the  efficacy  of  an 
abatement.  They  urged  the  Agency  to 
reduce  the  number  of  samples  to  be 
taken  for  the  purposes  of  clearance 
following  an  abatement;  some 
commenters  suggested  that  composite 
sampling  be  employed  to  reduce  the 
required  number  of  clearance  samples. 
And  virtually  all  commenters  agreed 
that  the  proposed  24-hour  waiting 
period  was  too  long  to  wait  to  conduct 
clearance  sampling  following  an 
abatement. 

In  response  to  these  comments,  the 
clearance  procedures  contained  in 
today's  final  rule  have  been  presented 
more  clearly  and  concisely.  For 
example,  commenters  indicated  that  in 
the  proposed  rule  it  was  not  clear 
whether  additional  dust  clearance 
samples  were  required  following  an 
abatement  project  that  used 
containment,  as  opposed  to  an 
abatement  that  did  not  use  containment. 
In  today's  final  rule, 
§745.227(e){8)(v)(A)  clearly  indicates 
the  number'of  dust  samples  that  are  to 
be  taken  following  an  abatement  that 
employs  containment.  These  include 
one  sample  from  the  floor,  and  one  from 
the  window  (if  available)  in  the  rooms 
within  the  containment  area. 
Additionally,  the  rule  requires  that  one 
sample  will  be  taken  from  the  floor 
outside  the  containment  area. 

On  the  other  hand, 
§  745.227(e)(8)(v)(B)  clarifies  that,  if 
containment  was  not  employed  as  a  part 
of  the  abatement,  two  dust  samples  will 
be  taken  from  rooms  in  the  residential 
dwelling  or  child-occupied  facility 
where  the  abatement  was  conducted. 

The  final  rule  also  limits  the  number 
of  rooms  that  are  required  to  be  sampled 
as  part  of  clearance  to  four.  Clearance 
inspectors  are  free  to  sample  more  than 
four  rooms,  but  todays  rule  estabhshes 
a  minimum  of  four  rooms  that  must  be 
sampled.  The  rooms  shall  be  selected 
according  to  documented 
methodologies.  The  current  HUD 
guidelines,  one  such  dociunented 
methodology,  recommend  that  the 
rooms  be  selected  based  on  where  most 
of  the  dust-generating  work  was  done. 
The  rationale  for  this  change  is  that 
given  similar  abatement  techniques,  and 
more  importantly,  similar  post- 
abatement  cleanup,  if  the  four  selected 
rooms  pass  clearance,  then  the  other 
rooms  will  also  likely  pass. 

Based  on  comments,  the  final  rule, 
under  §  745.227(e)(8)(iii).  now  requires 
a  minimum  1-hour  waiting  period 
following  the  completion  of  post- 
abatement  clean-up  activities  prior  to 
the  collection  of  dust  samples  forthe 


purposes  of  clearance.  The  1-hbur 
waiting  period  is  consistent  with  the 
HUD  Guidelines  and  other  State 
regulations  and  guidance  on  the 
appropriate  amount  of  time  needed 
prior  to  conducting  clearance  following 
an  abatement.  Supporting  rationale  in 
the  HUD  Guidelines  have  shown  that  4> 
hour  is  sufficient  time  for  airborne  lead 
particles  to  fall  on  to  horizontal  surfaces 
and  be  collected  (Ref.  12). 

In  regard  to  a  reduction  in  the  number 
of  samples  that  will  be  taken  as  a  part 
of  clearance  following  an  abatement,  the 
final  rule  permits  the  use  of  composite 
sampling.  Composite  sampling  should 
assist  in  reducing  the  number  of 
samples  that  need  to  be  taken  as  a  part 
of  clearance.  As  discussed  in  this  Unit 
of  the  preamble  in  paragraph  D,  the 
Agency  believes  that  composite 
sampling  can  be  a  reliable,  safe  and 
effective  alternative  to  single  surface 
sampling. 

Sampling  requirements  also  have 
been  reduced  when  clearance  is 
conducted  following  an  exterior 
abatement.  Again,  several  comments 
were  received  on  clearance 
requirements  following  an  exterior 
abatement  suggesting  that  the  proposed 
rule  required  too  many  samples.  For 
example,  the  proposed  rule  would  have 
required  soil  samples  to  be  taken  prior 
to  an  exterior  abatement  project,  so  that 
any  lead  levels  found  in  die  pre- 
abatement  samples  could  be  compared 
with  post-abatement  soil  samples  to 
determine  if  there  was  any 
contamination  resulting  firom  the 
exterior  abatement. 

The  Agency  agrees  with  commenters 
on  this  point,  and  has  removed  the 
requirement  to  take  pre-abatement  soil 
samples  and  the  requirement  to  take  soil 
samples  following  an  exterior 
abatement.  Rather,  the  final  rule 
requires  a  visual  inspection  to 
determine  the  presence  of  any  paint 
chips  along  the  dripUne  or  next  to  the 
foundation  below  any  exterior  surface 
abated.  If  paint  chips  are  present,  they 
must  be  removed  and  properly 
disposed.  The  Agency  is  allowing  the 
individual  or  firm  conducting  the 
exterior  abatement  to  determine  the 
need  to  conduct  any  soil  sampling, 
based  on  liabifity  concerns  the 
individual  or  firm  may  have  based  on 
potential  claims  that  the  actions  of  the 
abatement  workers/supervisors  caused 
soil  contamination. 

In  general,  the  Agency  believes  that 
today's  final  rule  more  clearly 
articulates  the  number  of  samples  that 
must  be  taken  as  a  part  of  clearance 
testing  following  either  an  interior  or 
exterior  abatement.  Through  composite 
sampling,  the  rule  also  permits  a 


reduction  in  the  number  of  analyses  to 
be  done.  In  addition,  §  745.227(1)  of 
today's  final  rule  requires  that  all 
samples  must  be  sent  to  EPA-recognized 
laboratories,  which  will  help  ensure  the 
reliability  of  sampling  resuh^.    . 

Notably,  under  §  745.223  the  final 
rule  provides  a  definition  for  clearance 
levels  and  includes  references  to  the 
section  403  Guidance,  the  HUD 
Guidelines  and  other  guidance  for 
specific  numeric  values.  As  discussed  in 
the  September  2. 1994  proposed  rule,  it 
is  possible  that  numeric  values  for 
clearance  will  be  a  part  of  the  final 
section  403  rulemaking,  depending  on 
the  comments  received  on  this  matter 
under  the  section  403  proposal.  Until 
numeric  values  are  established  for 
clearance  through  the  regulatory 
process,  certified  individuals  and  firms, 
training  providers  and  other  persons 
should  reference  the  guidance 
documents  listed  in  the  definition  of 
clearance  levels  (contained  in  ^  745.223) 
for  numeric  limits  for  clearance. 

5.  SoU  abatement.  Commenters 
requested  clarification  on  various 
procedures  proposed  for  soil  abatement. 
Included  among  the  items  raised  by 
commenters  were:  clarification  as  to 
whether  the  proposed  soil  abatement 
procedures  applied  only  to  target 
housing  and  child-occupied  facilities,  or 
to  public  and  commercial  buildings, 
superstructures  and  bridges,  as  well; 
requests  that  the  Agency  stipulate  a  lead 
level  in  soil  to  be  used  to  determine 
when  soil  abatement  must  occur;  and 
clarification  as  to  whether  both  bare  and 
covered  soil  should  be  abated. 

In  response,  it  should  be  clear  under 
today's  final  rule  that  the  procedures 
put  forward  for  soil  abatement  under 
§  745.227(e)(7)  apply  only  to  target 
housing  and  child-occupied  facilities. 
Regulations  for  the  management  of  lead- 
contaminated  soil  at  industrial  sites 
currently  are  provided  under  RCRA  and 
Superfund. 

On  the  need  for  a  specific  lead  level 
to  determine  when  soil  abatement  is 
needed,  the  Agency  refers  commenters 
to  its  section  403  Guidance  document. 
In  the  section  403  Guidance.  Agency 
recommendations  are  provided  for 
response  activities  to  lead-contaminated 
soil  based  on  a  range  of  lead  levels. 
These  response  actions  also  take  into 
account  whether  the  contaminated  area 
under  consideration  is  used  by  children. 

For  example,  in  the  section  403 
Guidance,  interim  control  activities  are 
recommended  as  a  means  to  reduce 
possible  lead  exposures  if  lead  levels  in 
bare  soil  range  between  400  and  5,000 
parts  per  million  (ppm)  and  if  the  area 
of  concern  is  expected  to  be  used  by 
children.  Such  areas  could  include 
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residential  backyards,  and  day-care  and 
school  yards.  Appropriate  interim 
control  activities  could  include  planting 
ground  cover  dr  shrubbery  to  reduce 
exposure  to  bate  soil,  moving  play 
equipment  awiy  from  contaminated 
bare  soil,  or  reitricting  access  through 
posting,  fencing  or  other  actions. 
As  dlscusse<rin  the  section  403 
Guidance.  hoWever.  the  decision  on 
whether  interifn  controls  or  an 
abatement  acti|on  is  appropriate  depends 
on  several  varibbles.  For  example, 
although  the  siction  403  Guidance  does 
not  recommend  soil  abatement  xmtil 
lead  levels  in  soil  exceed  5.000  ppm,  it 
is  possible  thai  a  risk  assessor  may 
recommend  abatement  at  a  lower  level. 
For  instance,  ifi  a  situation  in  which  the 
blood  lead  levels  of  children  that  use  an 
area  under  consideration  for  abatement 
are  high  and  tke  risk  assessor  has 
determined  that  the  soil  may  be  the 
primary  sourcp  of  exposure,  the  risk 
assessor  woul^  consider  presenting 
options  that  include  soil  abatement. 

As  discusser  1  throughout  this 
preamble,  the  Agency  does  not  believe 
it  is  able,  at  th  is  time,  to  effectively 
identify,  list  a  id  regulate  all  the 
variables  that  may  influence  decisions 
on  how  to  res]  lond  to  lead-based  paint 
hazards.  FurtHermore.  today's  final  rule 
does  not  provide  a  specific  lead  level  in 
soil  for  use  asjan  abatement  trigger. 
Rather,  the  Agency  refers  decision 
makers  in  thil  arena  to  the  section  403 
Guidance,  which  also  shall  be  taught  in 
accredited  training  courses. 

In  terms  of  i:onducting  soil  abatement, 
comments  wete  received  that  requested 
clarification  of  the  definition  of 
permanent  covering.  In  the  proposed 
rule,  the  permanent  covering  of 
contaminated!  soil  was  listed  as  a  soil 
abatement  option.  In  today's  final  rule, 
soil  abatemerits  must  be  conducted  in 
one  of  two  w^ys:  If  soil  is  removed,  the 
lead-contamiflated  soil  shall  be  replaced 
with  soil  thatjis  not  lead-contaminated; 
or  if  soil  is  not  removed,  the  lead- 
contaminated  soil  shall  be  permanently 
covered.  In  response  to  commenters,  the 
final  rule  also  defines  permanently 
covered  soil  as  soil  which  has  been 
separated  from  human  contact  by  the 
placement  ofja  barrier  consisting  of 
solid,  relatively  impermeable  materials, 
such  as  pavement  or  concrete.  Grass, 
mulch,  and  other  landscaping  materials 
are  not  considered  permanent  covering. 

Commenters  also  requested 
clarification  is  to  wheUier  any  amount 
of  newly  added  soil  could  represent  a 
permanent  covering.  In  response,  the 
Agency  has  qoncluded  that  at  this  time, 
there  is  insufficient  information  to 
determine  th  8  amount  or  type  of  soil 
covering  tha'  would  protect  human 


health  ftt)m  the  risk  of  exposure  to  lead 
contaminated  soil.  However,  but  the 
Agency  believes  that  some  depth  of  soil 
of  a  given  type  may  provide  adequate 
protection.  The  Agency  is  seeking 
information  on  this  subject  and  will 
address  this  in  the  section  403 
regulation  as  part  of  the  discussion  on 
lead-contaminated  soil. 

6.  Management  of  waste  from  lead 
abatement  activity.  Lead-based  paint 
abatement  generates  different  types  of 
solid  waste,  including  paint  chips, 
architectural  components,  and 
■  contaminated  clothing,  which  may  be 
subject  to  hazardous  waste  treatment, 
storage,  and  disposal  regulations  under 
RCRA  Subtitle  C  (40  CFR  part  261). 
RCRA  establishes  a  comprehensive 
Federal  program  for  the  management  of 
solid  and  hazardous  wastes. 

The  training  requirements  in  today's 
final  rule  for  workers,  supervisors  and 
project  planners  include  training  in  the 
proper  management  of  wastes  generated 
during  abatement  activity.  These 
requirements  will  encourage 
comphance  with  RCRA  during  the 
conduct  of  such  activities. 

Management  of  architectural 
component  debris  waste  was  a 
particular  concern  of  some  commenters 
on  the  proposed  rule.  Comments 
indicated  that  RCRA  Subtitle  C  waste 
sampling  and  testing  requirements  are 
impractical  for  debris,  and  that  the  costs 
associated  with  managing  debris  as 
hazardous  waste  are  impeding  progress 
in  reducing  lead-based  paint  hazards. 
The  Agency  washes  to  minimize 
potential  regulatory  impediments  to 
conducting  and  financing  lead-based 
paint  abatements.  Thus,  EPA  intends  to 
issue  a  separate  rulemaking  specifically 
addressing  the  disposal  of  architectural 
debris  waste  from  lead-based  paint 
abatements.  Until  the  Agency 
promulgates  such  a  rule,  the 
requirements  of  RCRA  continue  to  apply 
to  lead  abatement  waste. 

One  important  RCRA  issue  is  the 
identification  of  the  party  deemed  the 
generator  of  a  waste,  particularly  in  the 
context  of  contractual  relationships 
such  as  those  for  lead-based  paint 
activities.  RCRA  defines  a  generator  in 
40  CFR  260.10  as  "any  person,  by  site, 
whose  act  or  process  produces 
hazardous  waste  identified  or  listed  in 
(40  CFR  part  261]  or  whose  act  first 
causes  a  hazardous  waste  to  become 
subject  to  regulation."  In  the  proposal 
(59  FR  45890),  EPA  stated  that 
contractors  for  lead-based  paint 
activities  (as  opposed  to  building 
owners)  are  the  generators  of  abatement 
waste  and  are  therefore  the  parties 
responsible  for  RCRA  compliance.  EPA 
received  a  number  of  comments 


requesting  a  clarification  and 
reconsideration  of  this  issue. 

EPA  wishes  to  clarify  that  the 
property  owner  and  the  abatement 
contractor  are  co-generators  of  waste 
from  lead-based  paint  activities,  as  both 
parties  contribute  to  its  generation. 
Under  co-generator  status,  one  party 
might  manage  the  disposal  of  the  waste 
(for  example,  the  building  owner  might 
request  that  a  contractor  handle  this 
task),  but  both  parties  remain  legally 
responsible  for  proper  disposal  of  the 
waste  and  for  RCRA  compliance.  The 
Agency  discussed  cogenerator  status  in 
more  detail  in  an  FR  notice  issued  on 
October  30,  1980  (45  FR  72026). 

IX.  State  Programs 

A.  Introduction 

This  imit  contains  two  parts:  (1)  A 
discussion  of  procedures  for  States  and 
eligible  Indian  Tribes,  including  eligible 
Alaskan  Native  Villages,  to  obtain 
authorization  from  EPA  to  administer 
and  enforce  (a)  a  lead-based  paint 
activities  program  and/or  (b)  a  pre- 
renovation  notification  program;  and  (2) 
a  description  of  a  model  program  that 
will  serve  as  a  blueprint  for  these  State 
and  Tribal  programs. 

Section  404(a)  of  TSCA  provides  that 
any  State  that  seeks  to  administer  and 
enforce  the  standards,  regulations,  or 
other  requirements  established  under 
sections  402  (lead-based  paint  activities) 
or  406  (pre-renovation  notification)  may 
submit  an  application  to  the 
Administrator  for  approval  of  such  a 
program.  As  discussed,  today's  final 
rule  contains  the  regulations  established 
pursuant  to  section  402(a).  The  Agency 
has  not,  at  this  time,  promulgated  final 
regulations  under  section  406.  States 
may  begin  to  apply  for  program 
authorization  of  a  pre-renovation  once 
the  final  section  406  regulation  is 
promulgated. 

Section  404(b)  states  that  the 
Administrator  may  approve  such  an 
application  only  after  finding  that  the 
State  Program  is  at  least  as  protective  of 
human  health  and  the  environment  as 
the  Federal  program  established 
according  to  the  mandates  of  TSCA 
section  402  or  406  and  that  it  provides 
adequate  enforcement.  The  procedures 
for  submitting  an  application  are  found 
in  §  745.324  of  this  regulation  and  are 
discussed  in  more  detail  below.  The 
Agency  is  developing  an  Application 
Guidance  Document  that  it  will 
distribute,  to  give  additional  guidance 
on  how  to  develop  and  submit  an 
application  for  program  authorization. 
Section  404(d)  directs  the  Agency  to 
promulgate  a-model  State  program, 
which  any  State  that  seeks  approval  to 
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administer  and  enforce  may  adopt.  In 
response  to  this  mandate,  the  Agency 
has  promulgated,  at  §§  745.325,  745.326, 
and  745.327  minimum  requirements 
and  enforcement  provisions  that  a  State 
or  Tribal  program  must  have  to  receive 
authorization  from  the  Agency  to 
administer  a  lead-based  paint  activities 
program  (§  745.325)  and/or  a  pre- 
renovation  notihcation  program 
(§  745.326).  These  requirements  are 
discussed  in  more  detail  in  Unit  IX.E.  of 
this  preamble. 

No  political  subdivisions  (e.g.,  cities, 
towns,  counties,  etc.)  other  than  States, 
as  defined  by  TSCA  section  3,  and 
Indian  Tribes  (see  discussion  in  Unit 
IX.F.  of  this  preamble),  are  eligible  for 
authorization  under  this  program. 

B.  Submission  of  an  Application 

Before  developing  an  application  for 
authorization,  a  State  or  Indian  Tribe 
must  publicly  distribute  a  notice  of 
intent  to  seek  such  authorization  and 
provide  an  opportunity  for  a  public 
hearing.  The  State  or  Indian  Tribe  is  free 
to  conduct  this  hearing  and  provide  an 
opportunity  for  comment  in  any  manner 
it  chooses.  Upon  completion  of  the  final 
application  that  reflects  this  public 
participation,  the  State  or  Indian  Tribe 
shall  submit  the  application  to  the 
appropriate  EPA  Regional  Office. 

As  described  at  §  745.324(a),  an 
appUcation  for  program  authorization 
must  include  the  following  elements:  a 
transmittal  letter  from  the  Governor  or 
Tribal  Chairperson  (or  equivalent 
official);  a  summary  of  the  State  or 
Tribal  program;  a  description  and 
analysis  of  the  program;  an  Attorney 
General's  or  Tribal  equivalent's 
statement  attesting  to  the  adequacy  of 
the  State's  or  Indian  Tribe's  program 
authority;  and  copies  of  all  applicable 
State  or  Tribal  statutes,  regulations, 
standards  and  other  materials  that 
provide  the  State  or  Indian  Tribe  with 
the  authority  to  administer  and  enforce 
a  lead-based  paint  program. 

1.  Program  description.  A  program 
application  must  contain  information, 
specified  in  §  745.324(b),  that  describes 
the  program.  The  program  description  is 
the  portion  of  the  application  that  the 
State  or  Indian  Tribe  will  use  to 
characterize  the  elements  of  their 
program.  The  Agency  will  use  this 
information  to  make  an  approval  or 
disapproval  decision  on  a  State  or 
Indian  Tribe's  application.  The  program 
description  contains  five  distinct 
sections.  In  the  first  (§  745.324(b)(1)), 
the  State  or  Indian  Tribe  must  list  the 
name  of  the  State  or  Tribal  agency  that 
will  administer  and  enforce  the 
program,  and  if  there  will  be  more  than 
one  agency  administering  or  enforcing 


the  program,  describe  the  relationship 
between  or  among  these  agencies. 

Second,  the  State  or  Incuan  Tribe 
must,  in  the  application,  demonstrate 
that  the  program  meets  the  requirements 
of  §  745.325  or  745.326  or  both.  These 
elements  represent  the  minimum 
authorities  that  a  State  or  Tribal 
program  must  have  to  be  considered  for 
program  authorization.  These  elements 
are  discussed  in  greater  detail  in  Unit 
IX.E.l.  and  IX.E.2.  of  this  preamble. 

Third,  the  application  must  provide 
an  analysis  of  the  entire  State  or  Tribal 
program  that  describes  any  dissimilarity 
from  the  Federal  program  in  subpart  L 
"Requirements  for  Lead-Based  Paint 
Activities,"  or  regulations  developed 
pursuant  to  TSCA  section  406.  The 
analysis  should  address  each  element  of 
a  State  or  Tribal  program:  for  a  lead- 
based  paint  activities  training  and 
certification  program,  those  elements 
found  at  §  745.325(a)  (i.e.,  accreditation 
of  training  programs,  certification  of 
individuals,  and  work  practice 
standards  for  the  conduct  of  lead-based 
paint  activities);  and  for  a  pre- 
renovation  notification  program,  those 
elements  found  at  §  745.326(a)  (i.e., 
distribution  of  lead  hazard  information 
and  a  lead  hazard  information 
pamphlet). 

The  analysis  must  then  explain  why, 
considering  these  differences,  the  State 
or  Tribal  program  is  at  least  as 
protective  as  the  respective  Federal 
program.  The  Agency  is  inclined  to  give 
deference  to  a  State  or  Indian  Tribes 
determination  that  its  program  is 
sufficiently  protective  and  appropriate 
for  their  State  or  Indian  Tribe.  The 
Agency  will  use  this  analysis,  along 
with  its  own  comparison,  to  evaluate 
the  protectiveness  of  the  State  or  Tribal 
program.  This  issue  is  discussed  in 
more  detail  in  Unit  IX.E.  of  this 
preamble  discussion. 

Fourth,  the  State's  or  Indian  Tribe's 
application  must  demonstrate  that  the 
program  meets  the  requirements  of 
§  745.327.  These  elements  represent  the 
enforcement  elements  that  a  program 
must  have  to  receive  authorization.  This 
section  of  the  application  is  discussed 
in  more  detail  in  Unit  IX.E.3.  of  this 
preamble. 

In  addition  to  the  above,  the  program 
description  for  an  Indian  Tribe  must 
also  include  a  map,  legal  description,  or 
other  information  that  will  identify  the 
geographical  extent  of  the  territory  over 
which  the  Indian  Tribe  exercises  its 
jurisdiction.  The  Indian  Tribe  shall  also 
include  a  demonstration  that  it  is:  (1) 
Recognized  by  the  Secretary  of  the 
Interior;  (2)  has  an  existing  government 
exercising  substantial  governmental 
duties  and  powers;  (3)  has  adequate 


civil  regulatory  jurisdiction  over  the 
subject  matter  and  entities  regulated; 
and  (4)  is  reasonably  expected  to  be 
capable  of  administering  the  Federal 
program  for  which  it  is  seeking 
authorization. 

If  the  Administrator  has  previously 
determined  that  an  Indian  Tribe  has  met 
these  prerequisites  for  another  EPA 
program  authorization,  then  the  Indian 
Tribe  need  provide  only  that  additional 
information  unique  to  its  lead-based 
paint  program.  The  rationale  for 
requiring  the  tribe  to  provide  this 
information  is  discussed  in  detail  in 
Unit  IX.F.  of  this  preamble. 

2.  Attorney  General's  statement.  The 
State  or  Indian  Tribe  must  provide  an 
assurance  that  the  State  or  Indian  Tribe 
has  the  legal  authority  necessary  to 
administer  and  enforce  the  program. 
The  State  or  Tribal  Attorney  General  (or 
equivalent  Tribal  official)  must  sign  this 
statement.  (See  discussion  in  Unit  IX.F. 
of  this  preamble  for  specific  Tribal 
program  requirements). 

3.  Public  availability  of  application. 
Section  404(b)  of  TSCA  requires  the 
Agency  to  provide  notice  and  an 
opportimity  for  public  hearing  on  a 
State  or  Tribal  application  for 
authorization.  Accordingly,  the  Agency 
will  publish  in  the  Federal  Register,  a 
notice  announcing  the  receipt  of  a 
State's  or  Tribe's  application,  a 
summary  of  the  State  or  Tribal  program, 
the  location  of  copies  of  the  application 
available  for  public  review,  and  the 
dates  and  times  that  the  application  will 
be  available  for  public  review. 
Individuals  may  at  that  time  submit  a 
request  to  the  Agency  for  a  public 
hearing  on  the  State  or  Tribal 
application.  It  should  be  noted  that  this 
opportunity  for  public  hearing  is 
separate  and  distinct  from  the  public 
comment,  discussed  in  part  B.  of  this 
unit  of  the  preamble,  that  the  State  or 
Indian  Tribe  must  seek  before  preparing 
an  application  for  program  approval 

(§  745.324(a)(2)).     < 

C.  State  Certification 

Pursuant  to  section  404(a),  at  the  time 
of  submitting  an  application  for  program 
authorization,  a  State  may  also  certify  to 
the  Administrator  that  the  State  program 
meets  the  requirements  of  TSCA  section 
404(b)(1)  and  404(b)(2). 

If  this  certification  is  contained  in  a 
State  application,  the  program  is 
deemed  authorized,  until  the 
Administrator  disapproves  the 
program's  application  or  withdraws  the 
program's  authorization.  This 
certification  must  be  contained  in  a 
letter  from  the  Governor  or  the  Attorney 
General,  to  the  Administrator,  and  must 
reference  the  program  analysis 
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contained  in  the  program  description 
portion  of  the  application  as  the  basis 
for  concluditig  that  the  State  program  is 
at  least  as  protective  as  the  Federal 
program  andj  provides  for  adequate 
enforcement! 

This  provision  is  not  available  to 
Indian  Tribe*  because  Indian  Tribes 
must  first  demonstrate  to  the  Agency 
that  they  me«t  the  criteria  at 
§  74S.324(b)m)  for  Treatment  as  a  State 
("TAS").  Although  Indian  Tribes  may 
be  able  to  demonstrate  that  they  have 
been  approved  for  "Treatment  as  a 
State"  for  any  other  environmental 
program  (satfefying  two  of  the  four  TAS 
criteria),  the  Agency  must  make  a 
separate  determination  that  an  Indian 
Tribe  has  adequate  jurisdictional 
authority  and  administrative  and 
programmatic  capability  regarding  its 
lead  program  before  it  can  determine 
that  the  Trib^  should  be  treated  as  a 
State.  These  (Titeria  are  discussed  in 
greater  detail  in  Unit  IX.F.  of  this 
preamble. 

As  stated  at  §  745.324(d)(3),  if  the 
application  dpes  not  contain  such 
certification,  the  State's  program  will  be 
considered  authorized  only  after  the 
Administratop*  approves  the  State 
application.  | 

EPA  encou^ges  both  States  and 
Indian  Tribes  to  submit  their 
authorization  applications  as  soon  as 
possible  after  (October  28, 1996.  Because 
the  Agency  anticipates  needing  the  full 
180  days  to  properly  review  and  act  on 
an  application.  States  and  Indian  Tribes 
are  strongly  encouraged  to  submit  a 
completed  application  before  March  2, 
1998. 

D.  EPA  Appn  val 

Within  180  days  following  receipt  of 
a  complete  Stpte  or  Tribal  application, 
the  Administiator  will  approve  or 
disapprove  the  application.  The 
Administrator  will  approve  a  program 
only  if,  after  qotice  and  opportunity  for 
public  hearing,  the  Administrator  hnds 
that:  I 

(1)  The  program  is  at  least  as 
protective  of  ^uman  health  and  the 
environment  ts  the  Federal  program 
contained  in  subpart  L  or  in  regulations 
developed  pursuant  to  TSCA  section 
406;  and 

(2)  The  protram  provides  adequate 
enforcement  qf  the  appropriate  State  or 
Tribal  regulations. 

The  Agency  will  notify  the  State  or 
Indian  Tribe  in  writing  of  the 
Administrator's  decision.  As  described 
in  §  745.324(a),  upon  authorization  of  a 
State  or  Tribal  program,  it  will  be 
unlawful  under  TSCA  section  15  and 
section  409.  f<)r  any  person  to  violate. 


fail  or  refuse  to  comply  with  any 
requirements  of  such  a  program. 

'The  Agency  believes  that  section  404 
and  the  decision  criteria  above  give  it 
reasonably  broad  latitude  in  approving 
or  disapproving  State  and  Tribal 
programs.  EPA  interprets  the  section 
404(b)  standard  ".  .  .  at  least  as 
protective  as  . . ."  to  mean  that  a 
program  need  not  be  identical  to,  or 
administered  in  a  manner  identical  to, 
the  Federal  program  for  that  program  to 
be  authorized.  Indeed,  the  Agency 
expects  to  receive  applications  for  State 
and  Tribal  programs  that  will  differ  in 
some  respects  from  the  Federal  program 
established  in  this  rulemaking.  This  is 
imavoidable  (and  even  desirable)  given 
the  differences  that  undoubtedly  exist 
between  lead-based  paint  problems  and 
approaches  to  dealing  with  them  at  the 
State  and  Tribal  level.  The  Agency  will 
make  every  attempt  to  accommodate 
these  differences  while  following  the 
statutory  requirement  of  ensuring  that 
every  State  or  Tribal  program  is  at  least 
as  protective  as  the  Federal  program. 

1.  Establishment  of  the  Federal 
program.  If  a  State  or  Indian  Tribe  does 
not  have  a  program  authorized  under 
this  rule  and  in  effect  by  the  August  31, 
1998,  the  Administrator  will,  by  such 
date,  establish  the  Federal  program 
under  subpart  L,  or  regulations 
developed  pursuant  to  TSCA  section 
406,  as  appropriate  in  that  State  or 
Indian  Country. 

2.  Withdrawal  of  authorization.  As 
required  by  section  404(c)  of  TSCA,  if  a 
State  or  Indian  Tribe  is  not 
administering  and  enforcing  its 
authorized  program  according  to  the 
standards,  regulations,  and  other 
requirements  of  TSCA  Title  IV, 
including  section  404(b)(1)  and  (b)(2), 
the  Agency  will  so  notify  the  State  or 
Indian  Tribe.  If  corrective  action  is  not 
completed  within  a  reasonable  time,  not 
to  exceed  180  days,  the  Administrator 
shall  withdraw  authorization  of  such 
program  and  establish  a  Federal 
program  pursuant  to  TSCA  Title  IV  in 
that  State  or  Tribal  land.  Procediwes  for 
withdrawal  of  authorization  can  be 
found  in  §  745.324(1). 

E.  Model  State  Program — Guidance  to 
States  and  Indian  Tribes;  EPA  Approval 
Criteria 

TSCA  section  404(d)  directs  the 
Agency  to  promulgate  a  MSP  that  may 
be  adopted  by  any  State  or  Indian  Tribe 
that  seeks  to  administer  and  enforce  a 
lead-based  paint  activities  program.  As 
interpreted  by  EPA,  this  model  is 
intended  to  serve  two  purposes.  First, 
the  model  is  intended  to  give  States  and 
Tribes  guidance  as  to  the  contents  of  a 
program  that  they  could  develop  to 


receive  program  authorization  from 
EPA.  Second,  the  model  is  also  intended 
to  provide  overall  guidance  to  States 
that  have  not,  until  this  point, 
developed  legislation  or  regulations  for 
a  training  and  certification  or  a  pre- 
renovation  notification  program. 

In  the  proposed  rule,  the  Agency 
offered  the  entire  Federal  program  as  a 
model.  The  Agency  stated  that,  because 
section  404(a)  requires  that  an 
authorized  State  or  Tribal  program  be  at 
least  as  protective  as  the  Federal 
program,  a  State  or  Tribal  program 
seeking  authorization  should  resemble, 
in  significant  respects,  the  Federal 
program.  Therefore,  the  entire  Federal 
program  for  lead-based  paint  activities 
was  offered  as  a  model  for  States  and 
Indian  Tribes  to  use  in  developing  their 
own  programs. 

Many  commenters,  however,  stated 
that  the  proposal  did  not  articulate  in 
sufficient  detail  the  specific  elements  a 
program  must  have  to  be  authorized  by 
EPA.  Some  commenters  also  believed 
that,  as  written,  the  proposal  implied 
that  a  State  or  Tribal  program  must  be 
identical  to  the  Federal  program.  The 
Agency  did  not  intend  to  give  this 
impression,  and  in  developing  a 
separate  model  program  has  attempted 
to  clarify  what  is  expected  of  a  State  or 
Tribal  program  applying  for 
authorization. 

Other  commenters  stated-that  the 
Agency  should  develop  a  model 
program  that  would  dictcie  all 
requirements  that  must  be  in  a  State  or 
Tribal  program.  These  commenters 
expressed  the  belief  that,  because  the 
Agency  is  required  to  evaluate  the 
protectiveness  of  a  State  or  Tribal 
program  compared  to  the  Federal 
program,  the  Agency  should  specify  all 
elements  of  a  State  or  Tribal  program  or 
require  that  a  State  or  Tribe  adopt  the 
entire  Federal  program.  Commenters 
believed  this  approach  would  alleviate 
any  uncertainty  regarding  the 
interpretation  of  the  statutory  phrase  ". 
. .  at  least  as  protective  as  . . ."  The 
Agency  has  rejected  this  approach 
because  it  would  not  allow  the 
flexibility  that  EPA  believes  is  necessary 
for  the  effective  administration  of  this 
program  at  the  State  or  Tribal  level. 

In  response  to  comments  the  Agency 
has  modified  the  final  rule  in  two  '- 

significant  ways.  First,  the  Agency  has 
developed  a  set  of  minimum 
programmatic  elements  (§§  745.325  and 
745.326  and  discussed  in  sections  1  and 
2  of  this  Unit  of  the  Preamble)  that  a 
State  or  Tribal  program  must  have  to 
receive  authorization  from  the  Agency. 
This  section  was  developed  in  response 
to  commenters  who  requested  specific 
direction  (torn  the  Agency  on  the 
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elements  that  must  be  contained  in  a 
State  or  Tribal  program  seeking 
authorization.  The  requirements  at 
§§  745.325  and  745.326  represent  the 
elements  EPA  believes  a  State  or  Tribal 
program  must  have  to  successhiUy 
administer  a  lead-based  paint  training 
and  certification  or  a  pre-renovation 
notification  program.  These  elements 
are  discussed  in  more  detail  later  in  this 
Unit  of  the  preamble. 

Second,  as  required  by  Title  X,  a  State 
or  Tribal  program  must  also  be  found, 
by  the  Agency,  to  be  at  least  as 
protective  as  the  Federal  program.  In 
today's  final  rule  a  State  or  Indian  Tribe 
is  required  to  develop  and  submit  an 
analysis  of  their  entire  program  that 
describes  the  program  in'comparison  to 
the  Federal  program.  This  analysis 
should  highlight  the  differences 
between  the  mo  programs  and  should 
provide  an  explanation  why  the  State  or 
Indian  Tribe  believes  that  these 
difl^erences  do  not  make  their  program 
any  less  protective  than  the  Federal 
program.  The  analysis  can  focus  on  each 
of  the  program  elements  (e.g., 
procedures  for  the  accreditation  of 
training  providers)  and  explain  why  the 
program  element,  as  a  whole,  is  at  least 
as  protective  (or  not)  as  the  equivalent 
element  in  the  Federal  program. 

Alternatively,  the  analysis  can  focus 
on  the  State  or  Tribal  program  as  a 
whole,  explaining  why  the  entire  State 
or  Tribal  program  is  at  least  as 
protective  as  the  Federal  program.  This 
approach  allows  a  State  or  Tribe  to 
design  a  program  that  may  fall  short  of 
the  Federal  program  in  one  element,  but 
would  exceed  it  for  another  element. 

Either  approach  allows  a  State  or 
Indian  Tribe  to  diverge  as  necessary  and 
appropriate  from  the  specific  elements 
of  the  Federal  program.  The  critical 
factor  is  that,  on  balance,  a  State  or 
Tribal  program  element  will  be  as 
protective  as  the  corresponding  Federal 
element.  For  example,  a  State  training 
program  may  require  fewer  initial 
training  hours  for  a  particular  discipline 
than  the  Federal  program,  but  it  would 
surpass  the  Federal  program  in 
requiring  aimual  refresher  training  for 
certification.  The  State  could  argue  that, 
on  balance,  this  system  is  as  protective 
as  the  Federal  program.  In  this  example, 
the  specific  State  requirements  diverge 
from  the  Federal  program,  but  the  State 
has  concluded  that  it  achieves  the  same 
result — properly  trained  lead-based 
paint  professionals. 

In  reviewing  State  or  Tribal 
applications,  the  Agency  will  employ 
this  method  of  analysis  as  it  examines 
the  entire  State  or  Tribal  program  and 
compares  it  with  the  entire  Federal 
program.  The  State's  or  Tribe's  own 


analysis  will  facilitate  EPA  review  of  a 
State  or  Tribal  program,  but  more 
importantly  it  will  allow  each  State  and 
Indian  Tribe  to  fully  describe  and 
explain  to  EPA  their  program  and  the 
success  they  believe  it  will  have  in 
meeting  the  goals  of  Title  X. 

The  Agency  anticipates  that  each 
State  or  Indian  Tribe  will  develop  a 
program  that  will  best  serve  the  needs 
of  both  consumers  and  lead-based  paint 
professionals  in  that  State  or  Indian 
Tribe.  The  Federal  program  should 
serve  as  a  model  for  States  or  Indian 
Tribes  as  they  develop  or  refine  their 
own  programs. 

1.  Program  elements:  lead-based  paint 
activities  requirements.  At  §  745.325, 
the  Agency  has  promulgated  specific 
program  elements  representing  the 
minimum  programmatic  requirements 
that  a  State  or  Tribal  program  must 
contain  to  receive  authorization  from 
the  Agency  to  administer  and  enforce 
this  program. 

Section  745.325(a}  requires  that  a 
State  or  Indian  Tribe  seeking 
authorization  must  have  the  regulatory 
authority  to  require  the  training  and 
certification  of  individuals  engaged  in 
lead-based  paint  activities.  The  State  or 
Tribal  regulations  must  also  establish 
work  practice  standards  for  the  conduct 
of  these  activities. 

As  discussed  previously  in  Unit  IV.  of 
this  preamble,  the  Agency  has  not,  at 
this  time,  promulgated  a  regulation 
pursuant  to  section  403  of  TSCA.  When 
final,  that  rule  will  identify  hazardous 
conditions  of  lead-based  paint  and 
levels  of  lead  and  conditions  in  soil  and 
dust  that  would  result  in  a  hazard  to 
building  occupants.  Accordingly,  the 
Agency  has  not  established  specific 
lead-based  paint  hazard  values  or 
standards  (or  post-abatement  clearance 
levels)  that  a  State  or  Indian  Tribe  must 
have  in  order  to  receive  program 
authorization.  However,  a  State  or 
Indian  Tribe  is  required  to  develop  and 
implement  its  own  post-abatement 
clearance  requirements. 

The  Agency  believes  the  lack  of 
section  403  standards  will  not  adversely 
affect  its  ability  to  evaluate  the 
protectiveness  of  State  or  Tribal 
programs.  Hazard  levels  are  only  one 
component  of  an  overall  lead-based 
paint  activities  program,  and  the 
presence  of  a  State  or  Tribal  hazard 
level  for  lead  in  dust  or  soil  will  not,  by 
itself,  guarantee  the  effective  detection 
and  remediation  of  lead-based  paint 
hazards.  Other  factors  such  as  quality  of. 
training  and  competency  of  the 
workforce  are  of  equal  or  greater 
importance  to  the  overall  success  of  a 
State  or  Tribal  program. 


Thus,  the  Agency  believes  that  it  can 
adequately  evaluate  the  protectiveness 
of  State  or  Tribal  programs  without 
Federal  standards  identifying  hazardous 
levels  of  lead  in  paint,  soil  and  dust. 

The  remainder  of  §  745.325  describes 
requirements  that  a  State  or  Tribal 
certification  and  accreditation  program 
must  also  contain.  Incorporation  of 
these  elements  into  a  State  or  Tribal 
program  will  he  a  significant  factor  in 
the  Agency's  evaluation  of  the 
protectiveness  of  a  State  or  Tribal 
proeram. 

Tne  Agency  has  included,  in  the  next 
two  sections  of  this  preamble,  a 
discussion  of  the  goals  and  objectives 
that  the  Agency  considered  when 
developing  its  requirements  for  the 
Federal  program.  The  Agency  believes 
that  each  State  and  Indian  Tribe  should 
also  consider  these  goals  and  objectives 
as  it  develops  or  refines  its  own  program 
in  response  to  this  regulation.  While  not 
regulatory  requirements,  they  should 
provide  States  and  Indian  Tribes  an 
insight  into  the  factors  that  the  Agency 
will  consider  when  it  evaluates  their 
programs. 

a.  Accreditation  of  training  programs. 
Pursuant  to  §  745.325(b),  the  State  or 
Tribal  program  must  contain  either 
regulations  or  procedures  for  the 
accreditation  of  training  programs,  or 
procediu^s  or  regulations,  for  the 
acceptance  of  training  offered  by  an 
accredited  training  provider  in  a  State  or 
Tribe  authorized  by  EPA. 

If  the  State  or  Tribe  chooses  to 
develop  an  accreditation  program,  the 
regulations  or  procedures  must  contain 
the  following:  (1)  Training  curriculum 
requirements,  (2)  training  hour 
requirements,  (3)  hands-on  training 
requirements,  (4)  trainee  competency 
and  proficiency  requirements,  and  (5) 
requirements  for  training  program 
quality  control.  The  State  or  Tribal 
regulations  must  also  establish 
procedures  for  the  re-accreditation  of 
training  programs,  and  procedures  for 
the  oversight  and  control  of  training 
program  activities. 

A  State  or  Tribal  program  for  training 
program  accreditation  should  achieve 
three  objectives:  (1)  Establish  common 
elements  in  which  certified  contractors 
must  be  trained,  (2)  provide  training 
that  enhances  the  knowledge  and 
expertise  of  contractors,  and  (3)  allow 
the  State  or  Indian  Tribe  to  suspend, 
revoke  or  modify  the  accreditation  of 
training  providers  who  offer 
substandard  training  or  who  violate  the 
requirements  of  the  State  or  Tribal 
accreditation  program. 

Altemativefy,  the  State  or  Tribe  can, 
for  the  purposes  of  certification,  accept 
training  offered  by  an  accredited 
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training  provider  in  a  State  or  Tribe 
authorized  by  EPA.  This  approach  may 
appeal  to  a  smaller  State  or  Tribe  that 
would  like  to  qave  a  certiHcation 
program  that  Would  oversee  the  conduct 
of  lead-based  paint  activities,  but, 
because  of  low  demand,  are  unwilling  to 
establish  an  accreditation  program  for 
training  providers.  Under  this  approach, 
the  State's  or  Tribe's  certification 
program  woulq  accept  training  offered 
at  an  accredited  training  provider  in  any 
State  or  Tribe  authorized  by  EPA. 

b.  Certification  of  indiviauals.  Section 
745.325(c)  desdribes  the  requirements 
for  the  certification  of  individuals  that 
a  State  or  Tribal  program  must  have  to 
be  considered  ^t  least  as  protective  as 
the  Federal  program.  The  State  or  Tribal 
program  must  inquire  that  certified 
contractors  are  toroperly  trained  and  are 
Conducting  lead-based  paint  activities  in 
a  way  that  meets  the  work  practice 
standards  established  by  the  State  or 
hidian  Tribe.  The  State  or  Tribal 
regulations  or  procedures  must  also 
establish  procedures  for  the  re-, 
certification  an^  the  possible 
suspension,  revocation  or  modification 
of  certificates.  In  general,  the  State's  or 
hidian  Tribe's  OBrtification  program 
should  be  designed  so  that  a  State  or 
Indian  Tribe  caji  oversee  the  conduct  of 
contractors  engaged  in  lead-based  paint 
activities  to  enstire  that  they  are 
conducting  theii"  activities  according  to 
all  applicable  r^ulations. 

The  State  or  'f  ribal  program  must  also 
establish  requirements  for  the 
administration  of  a  third-party 
certification  exam.  The  exam  should 
serve  as  a  confinnation  of  the 
individual's  retention  and 
understanding  df  the  information  taught 
in  an  accredited!  training  course.  (The 
exam  may  also  provide  insight  into  the 
relative  quahty  ( >f  accredited  training 
providers.)  Such  an  exam  should  be 
administered  tojappiicants  after 
completion  of  ai  accredited  training 
program.  The  e^aam  should  be  tailored  to 
a  particular  work  discipline  and  must 
not  he  offered  by  an  accredited  training 
provider.  The  Agency  is  currently 
developing  an  item  bank  of  test 
questions  that  EPA  will  make  available 
to  States  and  Indian  Tribes  to  use,  if 
they  choose,  as  ttieir  third-party  exam, 
c.  Work  practice  standards  for  lead- 
based  paint  acti^ties.  The  State  or 
Tribal  agency  mhst  establish  work    " 
practice  standards  for  performing  lead- 
based  paint  activities,  taking  into 
account  reliability,  effectiveness,  and 
safety.  In  §  745.325(d),  the  Agency  has 
established  mininum  requirements  for 
three  lead-based  paint  activities: 
inspection,  risk  t  issessment,  and 
abatement.  In  a  1  iitiu*  rulemaking,  the 


Agency  will  address  the  need  for  work 
practice  standards  for  the  remaining 
lead-based  paint  activities,  e.g., 
deleading,  identification  of  lead-based 
paint  and  demolition  in  public 
buildings,  commercial  buildings,    ■ 
bridges  and  superstructures. 

All  of  the  work  practice  standards  or 
regulations  that  a  State  or  Indian  Tribe 
develops  for  the  conduct  of  lead-based 
paint  activities  must  require  that  these 
activities,  if  conducted,  be  conducted  by 
certified  individuals.  The  work  practice 
standards  and  regulations  that  a  State  or 
Indian  Tribe  adopts  for  the  conduct  of 
inspections  must  ensure  that  an 
inspection  acciu-ately  identifies  and 
reports  the  presence  or  absence  of  lead- 
based  paint  within  the  interior  or  on  the 
exterior  of  a  residential  dwelling.  A 
State's  or  Indian  Tribe's  work  practice 
standards  or  regulations  for  the  conduct 
of  risk  assessments  must  ensiue  that  a 
risk  assessment  accurately  identifies 
and  reports  on  the  existence,  nature, 
severity  and  location  of  lead-based  paint 
hazards,  as  defined  by  the  State  or 
Indian  Tribe,  within  a  residential 
dwelling  or  on  the  dwelling's  property. 

A  State's  or  Indian  Tribe's  work 
practice  standards  or  regulations  for  the 
conduct  of  abatement  must  ensvure  that 
abatements  are  conducted  in  a  way  that 
permanently  eliminates  lead-based 
paint  hazards,  and  does  not  increase  the 
hazards  of  lead-based  paint  to  building 
occupants.  The  State  or  Tribal  work 
practice  standards  or  regulations  must 
also  include  requirements  for  post- 
abatement  clearance  sampling. 
Additionally,  the  State  or  Indian  Tribe 
must  adopt  or  develop  a  lead-in-dust 
post-abatement  clearance  standard. 

As  described  at  §  745.325(a)(6),  a  State 
or  Indian  Tribe  must  develop  the 
appropriate  infrastructure  to  administer 
and  enforce  such  a  program 
successfully.  A  State  or  Indian  Tribe 
must  establish  a  State  or  Tribal  agency 
or  agencies  (or  designate  an  existing 
agency  or  agencies)  to  implement, 
administer,  and  enforce  the  program. 
Given  the  scope  of  the  program,  it  is 
likely  that  more  than  one  State  or  Tribal 
agency  will  be  involved  in  the 
implementation  and  enforcement  of  this 
program.  States  and  Indian  Tribes  are 
required  to  identify  one  agency  or 
organization  within  a  State  or  Indian 
Tribe  (the  primary  agency)  that  will 
serve  to  coordinate  the  activities  of 
these  agencies.  States  and  hidian  Tribes 
are  also  encoiu^ged  to,  whenever 
pc  ssible,      Uze  existing  certi  fication 
and  ar    t     ration  programs  and 
proce   -.cs. 

2.  Program  elements — pre-renovation 
notification.  At  §  745.326,  the  Agency 
has  promulgated  specific  program 


elements  that  specify  minimum 
procedures  and  elements  that  a  State  or 
Tribal  program  must  contain  to  receive 
authorization  from  the  Agency  to 
administer  and  enforce  this  program. 
Section  406(a)  directs  the  Agency  to 
develop  and  pubUsh  a  lead  hazard 
information  pamphlet.  Section  406(b) 
directs  the  Agency  to  develop  a 
regulation  to  ensure  that  individuals 
engaged  in  performing  renovation 
activities  for  compensation  in  target 
housing  provide  a  lead  hazard 
information  pamphlet  to  the  owner  and 
occupant  of  such  housing  prior  to 
commencing  the  renovation  activity. 
These  Federal  regulations  will  be 
promulgated  as  final  at  40  CFR  part  745. 

Section  745.326  requires  that  a  State 
or  Indian  Tribe  seeking  authorization 
must,  at  a  minimum,  promulgate 
regulations  that  will  achieve  the 
objectives  of  the  statutory  mandate.  The 
State  or  Tribal  program  must  contain 
regulations  or  procediues  that  require 
the  following:  (1)  Procedures  and 
requirements  for  distribution  of  a  lead 
hazard  information  pamphlet  before  the 
renovations  (for  compensation  in  target 
housing)  conunence;  (2)  an  approved 
lead  hazard  information  pamphlet 
meeting  the  requirements  of  TSCA 
section  406  as  approved  by  EPA;  and  (3) 
provisions  for  the  adequate  enforcement 
of  compliance  with  the  above  program. 

Section  745.326(b)  describes  the 
requirements  for  distribution  of  the  lead 
infonnadon  that  a  State  or  Indian  Tribe 
must  have  to  be  considered  at  least  as 
protective  as  the  Federal  program.  EPA 
believes  State  or  Tribal  programs  should 
contain  clear  standards  for  identifying 
home  improvement  activities  that 
trigger  the  pamphlet  distribution 
requirements.  It  should  also  contain 
acceptable  procediues  for  distributing 
the  lead  hazard  information  to  the 
owners  and  the  occupants  of  such 
housing  before  the  actual  renovation 
activity  begins. 

At  §  745.326(c),  the  Agency  has 
established  minimum  requirements  for 
the  distribution  of  lead  hazard 
information.  The  State  or  Indian  Tribe 
may  either:  (1)  Distribute  the  lead 
hazard  information  pamphlet  developed 
by  EPA  (under  section  406(a)  of  TSCA) 
titled,  "Protect  Your  Family  From  Lead 
in  Your  Home,"  or  (2)  distribute  an 
alternative  pamphlet  or  package  of  lead 
hazard  information  that  has  been 
submitted  by  the  State  or  Tribe  and 
approved  by  EPA  for  use  in  that  State 
or  Tribe.  Any  pamphlet  or  package  of 
information  submitted  for  approval 
must  contain  the  content  and  design 
elements  as  Congressionally  mandated 
by  TSCA  section  406(a). 
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In  addition  to  the  content 
requirements  laid  out  in  section  406(a). 
EPA  believes  that  some  additional 
discussion  of  Federal  priority 
information  may  help  States  who  seek 
to  develop  alternate  pamphlets.  In  order 
to  educate  the  public  about  lead-based 
paint  hazards  in  the  home,  the  pamphlet 
should  provide  citizens  with  clear  and 
understandable  information  regarding 
the  health  risks  associated  with 
exposure  to  lead  hazards,  especially  the 
risks  to  children  less  than  6  years  of  age, 
pregnant  women,  and  women  of 
childbearing  age.  In  light  of  the 
exposure  prevention  goals  of  the  overall 
Federal  lead  hazard  reduction  program, 
EPA  believes  that  State  pamphlets 
should  also  include  a  thorough 
discussion  regarding  measures  that  can 
be  taken  to  reduce  or  avoid  exposure  to 
lead  hazards  from  paint,  dust,  and  soil 
in  residential  areas. 

Since  renovations  may  disturb  lead 
and  create  hazards,  it  is  essential  that 
renovators  and  occupants  of  these 
homes  be  encouraged  to  take  special 
precautions  to  reduce  or  avoid  exposure 
during  renovations.  By  providing  a 
reference  section  including  Federal, 
State,  and  local  sources  of  assistance, 
citizens  will  be  able  to  find  certified 
contractors  and  information  about 
inspections,  risk  assessments,  interim 
controls,  and  abatement  procedures 
available  in  their  areas. 

Nevertheless,  the  Agency  recognizes 
the  need  for  flexibility  in  the  amount  of 
detail  to  be  included  in  a  State's  or 
Indian  Tribe's  information  pamphlet, 
due  to  specific  needs  of  each  State  or 
Indian  Tribe.  In  covering  all  of  the 
elements,  States  or  Indian  Tribes  may 
determine  the  breadth  of  coverage  9f 
each  element  as  they  deem  necessary. 
For  example,  the  Agency  recognizes  that 
it  may  be  infeasible  to  list  all  Federal, 
State,  and  local  agencies  in  a  reference 
section.  Rather,  States  and  Indian  Tribes 
should  focus  on  providing  the  main 
sources  of  access  to  that  information.  In 
general,  more  emphasis  should  be 
placed  on  the  risks  and  exposure 
prevention  recommendations. 
Furthermore,  the  Agency  recommends 
that:  (1)  The  information  be  written  at 
no  higher  than  a  ninth-grade  reading 
level;  and  (2)  appropriate  layout  and 
type  size  be  used  to  maximize 
readability  and  ensure  that  the 
information  can  be  utilized  by  as  wide 
an  audience  as  possible. 

3.  Program  elements — enforcement 
provisions.  As  previously  discussed,  the 
Agency  is  required  to  determine  if  a 
State  or  Tribal  program  will  provide  for 
the  adequate  enforcement  of  its 
regulations.  Many  commenters 
expressed  concern  that  the  proposed 


rule  did  not  provide  clear  guidance  as 
to  how  the  Agency  would  interpret  this 
phrase.  Further,  the  Agency  realizes  that 
it  has  not  provided  a  benchmark  or 
model  for  States  and  Indian  Tribes  to 
follow  as  they  develop  the  compliance 
and  enforcement  portions  of  their  lead- 
based  paint  programs.  As  discussed 
previously,  the  proposed  and  final 
Federal  regulations  developed  pursuant 
to  sections  402(a)  and  406  will  serve  as 
an  example  that  States  and  Indian 
Tribes  can  use  as  they  develop  their 
own  programs.  These  regulations  also 
help  in  defining  the  scope  of  the  terms 
". . .  at  least  as  protective  as. . . ." 

Because  there  is  not  a  comparable 
Federal  enforcement  program  to 
emulate,  and  in  response  to  the 
concerns  of  the  commenters  seeking 
more  guidance  on  this  issue,  the  Agency 
has  developed,  at  §  745.327(b),  (c)  and 
(d),  requirements  that  a  State  or  Tribal 
-lead-based  paint  compliance  and 
enforcement  program  must  meet  in 
order  to  receive  authorization.  The 
Agency  believes  that  a  State  or  Indian 
Tribe  that  develops  an  enforcement 
program  based  on  these  requirements 
would  provide  adequate  enforcement  as 
that  term  is  used  in  TSCA  section 
404(b)(2). 

These  requirements  were  developed 
based  on  the  Agency's  experience 
evaluating  and  approving  other  State 
and  Tribal  compliance  and  enforcement 
programs,  as  well  as  the  Agency's 
experience  in  enforcing  its  own 
regulations.  Further,  the  Agency's  own 
compliance  and  enforcement  program 
for  these  lead-based  paint  regulations 
wrill  contain  the  elements  described  at 
§745.327. 

Section  745.327(b)  describes  the 
required  standards,  regulations  and 
authorities  that  a  State  or  Tribal 
program  must  have.  Section  745.327(c) 
describes  specific  performance  elements 
that  a  State  or  Tribal  program  must 
have.  Section  745.327(d)  describes  the 
required  summary  of  progress  and 
performance  that  a  State  or  Indian  Tribe 
must  agree  to  submit. 

Because  these  elements  are  required 
of  a  State  or  Indian  Tribe  and  will 
require  some  time  to  fully  implement 
and  develop,  the  Agency  is  providing 
for  a  phase-in  of  a  State  or  Tribal  lead- 
based  compliance  and  enforcement 
program. 

This  phase-in  is  achieved  by  allowing 
States  or  Indian  Tribes  to  seek  either 
interim  or  final  approval  of  the 
enforcement  and  compliance  portion  of 
their  lead-based  paint  program.  Either 
type  of  approval  is  sufficient  for  a  State 
or  Tribal  program  to  receive 
authorization,  provided  the  other 
portions  of  its  program  are  judged  at 


least  as  protective  as  the  Federal 
program.  A  State  or  Indian  Tribe  that 
receives  interim  approval  for  its  lead- 
based  paint  compliance  and 
enforcement  program  must  seek  and 
receive  final  approval  within  3  years  of 
the  date  of  receiving  EPA's  interim 
approval.  One  hundred  and  eighty  days 
prior  to  that  date,  a  State  or  Indian  Tribe 
must  apply  to  EPA  for  final  approval  of 
the  compliance  and  enforcement 
program  portion  of  a  State  or  Tribal 
lead-based  paint  program.  Final 
approval  will  be  given  to  any  State  or 
Indian  Tribe  which  has  in  place  all  of 
the  elements  of  §  745.327(b),  (c),  and  (d). 
If  final  approval  is  not  received  within 
3  years,  the  Agency  will  initiate  the 
process  to  withdraw  the  State's  or 
Indian  Tribe's  authorization. 

Interim  approval  of  the  compliance 
and  enforcement  program  portion  of  the 
State  or  Tribal  lead-based  paint  program 
can  be  granted  by  EPA  once  only,  and 
will  expire  no  later  than  3  years  from 
the  date  of  EPA's  interim  approval.  In 
order  to  be  considered  adequate  for 
purposes  of  obtaining  interim  approval 
for  the  compliance  and  enforcement 
program  portion  of  a  State  or  Tribal 
lead-based  paint  program,  a  State  or 
Indian  Tribe  must  include  the  following 
elements  in  its  application  for  program 
authorization.  The  State  or  Indian  Tribe 
must  certify  it  has  the  legal  authority 
and  ability  to  immediately  implement 
the  elements  at  §  745.327(b).  This 
certification  shall  include  a  statement 
that  the  State  or  Indian  Tribe,  during  the 
interim  approval  period,  will  carry  out 
a  level  of  compliance  monitoring  and 
enforcement  necessary  to  ensure  that 
the  State  or  Indian  Tribe  addresses  any 
significant  risks  posed  by 
noncompliance  with  lead-based  paint 
requirements. 

The  State  or  Indian  Tribe  must  also 
present  a  plan  with  time  frames 
identified  for  implementing  in  the  field 
all  of  the  elements  described  at 
§  745.327(c)  within  3  years  bom  the 
date  of  interim  approval.  A  statement  of 
resources  must  he  included  in  the  State 
or  Tribal  plan,  which  identifies  the 
resources  the  State  or  Indian  Tribe 
intends  to  devote  to  the  administration 
of  its  lead-based  paint  compliance  and 
enforcement  program. 

Finally,  the  State  or  Indian  Tribe  must 
agree  to  submit  to  EPA  the  Summary  on 
Progress  and  Performance  of  lead-based 
paint  compliance  and  enforcement 
activities  as  described  at  §  745.327(d) 
and  discussed  below.  This  report  must 
be  submitted  by  the  primary  agency  for 
each  State  or  Indian  Tribe  that  has  an 
authorized  program  to  EPA  beginning 
12  months  after  the  date  of  program 
authorization.  Each  authorized  program 


45804      Federal  Register  /  Vol.  61,  No.  169  /  Thursday.  August  29.  1996  /  Rules  and  Regulations 


shall  submil  the  report  to  the  EPA 
Regional  Adpiinistrator  for  the  Region 
in  which  tha  State  or  Indian  Tribe  is 
located.  Thei  report  shall  be  submitted  at 
least  once  every  12  months  for  the  first 
3  years  after  program  approval.  As  long 
as  these  reports  indicate  that  the 
authorized  ppDgram  is  successfiil,  the 
reporting  intjerval  will  automatically  be 
extended  to  pvery  2  years.  If  the 
subsequent  reports  demonstrate 
problems  with  implementation,  EPA 
will  require  k  return  to  annual  reporting 
in  order  to  assist  the  State  or  Indian 
Tribe  in  resuving  the  problems.  These 
programs  wi|I  return  to  biannual 
reporting  aft^r  demonstration  of 
successful  program  implementation. 

Final  approval  of  the  compUance  and 
enforcement  program  portion  of  a  State 
or  Trit)al  lead-based  paint  program  can 
be  granted  by  EPA  either  as  part  of  a 
State's  or  Indian  Tribe's  initial 
appUcation  (described  at  §  745.324(a)) 
or,  for  States  pr  Indian  Tribes  which 
previously  received  interim  approval  as 
discussed  above  (described  at 
§  745.327(a)(  i)).  through  a  separate 
application. 

In  order  foi  the  compliance  and 
enforcement  jrogram  to  be  considered 
adequate  for :  inal  approval  as  a  result  of 
the  State's  or  Indian  Tribe's  initial 
application,  the  State  or  Indian  Tribe 
must  certify  it  has  the  legal  authority 
and  abihty  toi  immediately  implement 
both  the  elenlents  at  §  745.327(b)  and 
745.327(c). 

The  State  or  Indian  Tribe  must  also 
submit  a  statament  of  resources  which 
identifies  thejresources  the  State  or 
Indian  Tribe  intends  to  devote  to  the 
administration  of  its  lead-based  paint 
compliance  aid  enforcement  program. 
Finally,  the  State  or  Indian  Tribe  must 
agree  to  submjlt  to  EPA  the  Summary  on 
Progress  and  performance  of  lead-based 
paint  compli^ce  and  enforcement 
activities  as  described  at  §  745.327(d). 
States  or  Indian  Tribes  with  interim 
approval  musi  submit  to  the  Agency  180 
days  before  their  interim  approval 
expires,  a  separate  application 
addressing  only  the  comphance  and 
enforcement  [irogram  portion  of  their 
program.  The  State  or  Indian  Tribe  must 
in  this  application  certify  that  it  has  the 
legal  authorit*  and  ability  to 
immediately  implement  the  elements  at 
§  745.327(b)  aKd  (c). 

The  application  must  include  a 
statement  of  resources  which  identifies 
the  resources  a  State  or  Indian  Tribe 
intends  to  devtote  to  the  administration 
of  its  lead-based  paint  compliance  and 
enforcement  program.  The  State  or 
Indian  Tribe  r  lust  also  agree  to  submit 
to  EPA  the  Su  nmary  on  Progress  and 
Performance  c  f  lead-based  paint 


compliance  and  enforcement  activities 
as  described  at  §  745.327(d).  To  the 
extent  not  previously  submitted  through 
the  initial  application  described  at 
§  745.324(a),  States  or  Indian  Tribes 
must  submit  copies  of  all  applicable 
State  or  Tribal  statutes,  regulations, 
standards  and  othdr  material  that 
provide  the  State  or  Indian  Tribe  with 
authority  to  administer  and  enforce  the 
lead-based  paint  compliance  and 
enforcement  program,  and  copies  of  the 
polices,  certifications,  plans,  reports, 
and  any  other  documents  that 
demonstrate  that  the  program  meets  the 
requirements  established  at  §  745.327. 

The  remainder  of  this  preamble 
section  describes  in  more  detail  the 
elements  at  §  745.327(b),  (c)  and(d). 
Section  745.327(b)  "Adequate 
Standards,  Regulations,  and  Authority" 
requires  that  a  State  or  Tribal  program 
must  have  the  elements  discussed 
helow. 

1.  Lead-based  paint  activities  and 
requirements.  Lead-based  paint 
programs  must  demonstrate 
establishment  of  lead-based  paint 
requirements  for  those  acts  described 
imder  TSCA  sections  402(a)  and/or  406 
and  regulations  developed  pursuant  to 
those  regulations. 

2.  Authority  to  enter.  Officials  must  be 
able  to  enter,  through  consent,  warrant, 
or  other  authority,  premises  or  facilities 
where  violations  may  occur  for 
purposes  of  conducting  inspections. 

3.  Flexible  remedies.  Lead-based  paint 
programs  must  provide  for  a  diverse  and 
flexible  array  of  enforcement  remedies, 
which  must  be  reflected  in- an 
enforcement  response  policy.  The  lead- 
based  paint  program  should  be  able  to 
select  from  among  the  available 
alternatives,  an  enforcement  remedy 
that  is  particularly  suited  to  the  gravity 
of  the  violation,  taking  into  account 
potential  or  actual  risk,  including: 

(1)  Warning  letters,  or  notices  of 
noncompUance,  or  notices  of  violation, 
or  the  equivalent; 

(2)  Administrative  or  civil  actions 
(e.g.,  accreditation  or  certification 
suspension,  revocation  or  modification, 
and/or  administrative  or  civil  penalty 
assessment);  and 

(3)  Authority  to  apply  criminal 
sanctions  or  other  criminal  authority 
using  existing  State  or  Tribal  laws,  as 
applicable. 

The  Agency  understands  that  Indian 
Tribes  may  have  certain  restrictions  on 
their  ability  to  levy  criminal  sanctions. 
This  limitation  will  not  necessarily  have 
a  negative  impact  on  an  Indian  Tribe's 
ability  to  receive  program  authorization. 
The  Indian  Tribe  should,  however, 
explain  in  its  application  the  nature  and 


extent  of  any  limitation  on  its  ability  to 
levy  criminal  sanctions. 

Federal  law  bars  Indian  Tribes  ftt)m 
trying  criminally  or  punishing  non- 
Indians  in  the  absence  of  express 
authority  in  a  treaty  or  statute  to  the 
contrary.  Oliphant  v.  Suquamish  Indian 
Tribe,  435  U.S.  191(1978).  In  addition, 
the  Indian  Civil  Rights  Act  prohibits  any 
Indian  court  or  Tribunal  from  imposing 
for  any  one  offense  a  criminal  penalty 
greater  than  $5,000  on  Indians  within  its 
jurisdiction  (25  U.S.C.  section  1302(7)). 

The  Agency  realizes  that  requiring 
Indian  Tribes  to  demonstrate  the  same 
criminal  authority  as  States  would 
affectively  prohibit  any  Indian  Tribe 
bom  obtaining  program  authorization. 
The  Agency,  in  part  F  of  this  unit  of  the 
preamble,  provides  that  Indian  Tribes 
are  not  required  to  exercise 
comprehensive  criminal  enforcement 
jurisdiction  as  a  condition  for  lead- 
based  paint  activities  program 
authorization.  Under  this  rule,  Indian 
Tribes  are  required  to  provide  for  the 
timely  and  appropriate  referral  of 
criminal  enforcement  matters  to  the 
EPA  Regional  Administrator  when 
Tribal  enforcement  authority  does  not 
exist  or  is  not  sufficient- (e.g.,  those 
concerning  non-Indians  or  violations 
meriting  penalties  over  $5,000).  This 
section  also  requires  that  such 
procedures  be  established  in  a  formal 
Memoran,dimi  of  Agreement  with  the 
Regional  Administrator.  This  approach 
is  the  same  that  the  Agency  has  taken 
in  the  context  of  Tribal  programs  under 
the  Safe  Drinking  Water  Act  and  the 
Clean  Water  Act. 

It  should  be  noted  that,  as  in 
authorized  States,  EPA  has  the  authority 
to  take  enforcement  action  if  an 
authorized  Indian  Tribe  did  not  (or 
could  not)  take  such  action  or  did  not 
enforce  adequately  (e.g.,  did  not  or 
could  not  impose  a  sufficient  penalty). 
EPA  emphasizes  that  this  referral 
mechanism  is  available  only  in  those 
cases  where  the  limitations  on  Tribal 
enforcement  arises  under  Federal  law. 

The  Memorandum  of  Agreement  will 
be  executed  by  the  Indian  Tribe's 
counterpart  to  the  State  Director  (e.g., 
the  Director  of  Tribal  Environmental 
Office,  Program  or  Agency).  The 
Memorandum  of  Agreement  must 
include  a  provision  for  the  timely  and 
appropriate  referral  to  the  Regional 
Administrator  for  those  criminal 
enforcement  matters  where  that  Indian 
Tribe  does  not  have  the  authority  (e.g., 
those  addressing  criminal  violations  by 
non-Indian  or  violations  meriting 
penalties  over  $5,000).  The  Agreement      " 
must  also  identify  any  enforcement 
agreements  that  may  exist  between  the 
Indian  Tribe  and  any  State. 
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Section  745.327(c)  "Performance 
Elements"  for  a  lead-based  paint 
compliance  and  enforcement  program 
requires  that  a  State  or  Tribal  program 
include  the  following  elements: 

a.  Training.  Lead-based  paint 
compliance  and  enforcement  programs 
must,  at  a  minimum,  implement  a 
process  for  training  inspection 
personnel  and  ensuring  that  they  have 
well-trained  enforcement  inspectors. 
Inspectors  must  successfully 
demonstrate  knowledge  of  the 
requirements  of  the  particular  discipUne 
(e.g.,  abatement  supervisor,  and/or 
abatement  worker,  and/or  lead-based 
paint  inspector,  and/or  risk  assessor, 
and/or  project  planner)  for  which  they 
have  compliance  monitoring  or 
enforcement  responsibilities.  For 
example,  for  State  compliance/ 
enforcement  inspectors,  completion  of 
the  applicable  accredited  training 
course  would  successfully  demonstrate 
knowledge  of  these  requirements.* 
histruction  should  take  the  form  of  both 
hands-on  or  on-the-job  training  and  the 
use  of  prepared  training  materials. 

b.  Compliance  assistance.  Lead-based 
paint  compliance  and  enforcement 
programs  must  provide  compliance 
assistance  to  the  public  and  the 
regulated  community  to  facilitate 
awareness  and  understanding  of  and 
comphance  with  the  State  or  Indian 
Tribes  lead-based  paint  program(s). 

c.  Sampling  techniques.  Lead-based 
paint  compliance  and  enforcement 
programs  must  have  in  place  the 
technological  capability  to  ensure 
compliance  with  the  lead-based  paint 
program  requirements. 

d.  Tracking  tips  and  complaints.  The 
lead-based  paint  compliance  and 
enforcement  program  must  demonstrate 
the  ability  to  process  and  react  to  tips 
and  complaints  or  other  information 
indicating  a  violation.  EPA  expects  that 
the  ability  to  process  and  react  to  tips 
and  complaints  would,  as  appropriate, 
include: 

(1)  A  method  for  funneling 
complaints  to  a  central  organizational 
unit  for  review; 

(2)  A  logging  system  to  record  the 
receipt  of  the  complaint  and  to  track  the 
stages  of  the  follow-up  investigation; 

(3)  A  mechanism  for  referring  the 
complaint  to  the  appropriate 
investigative  personnel; 

(4)  A  system  for  allowing  a 
determination  of  the  status  of  the  case 
and  ensuring  correction  of  any 
violations;  and 

(5)  A  procedure  for  notifying  citizens 
of  the  ultimate  disposition  of  their 
complaints. 

e.  Targeting  inspections.  Lead-based 
paint  compliance  and  enforcem.ent 


programs  must  demonstrate  the  ability 
to  target  inspections  to  ensure 
compliance  with  the  lead-based  paint 
program  requirements. 

f.  Follow-up  to  inspection  reports. 
Lead-based  paint  compliance  and 
enforcement  programs  must 
demonstrate  the  ability  to  reasonably, 
and  in  a  timely  manner,  process  and 
follow-up  on  inspection  reports  and 
other  information  generated  through 
enforcement-related  activities  associated 
with  a  lead-based  paint  program.  The 
State  or  Indian  Tribe  must  be  in  a 
position  to  ensure  correction  of 
violations,  and,  as  appropriate, 
effectively  develop  and  issue 
enforcement  remedies/responses  in 
follow-up  to  the  identification  of 
violations. 

g.  Compliance  monitoring  and 
enforcement.  A  lead-based  paint 
compliance  and  enforcement  program 
must  demonstrate  that  it  is  in  a  position 
to  implement  a  comphance  and 
enforcement  program.  Such  a 
compliance  monitoring  and 
enforcement  program  must  ensiu* 
correction  of  violations,  and  encompass 
either  planned  and/ or  responsive  lead 
hazard  reduction  inspections  and 
development/issuance  of  State  or  Tribal 
enforcement  responses  which  are 
appropriate  to  the  violations. 

Section  745.327(d)  "Summary  on 
Progress  and  Performance"  requires  the 
State  or  Indian  Tribe  to  submit  a  report 
which  summarizes  the  results  of 
implementing  the  State's  or  Indian 
Tribe's  lead-based  paint  compliance  and 
enforcement  program,  including  a 
summary  of  the  scope  of  the  regulated 
community  within  the  State  or  Indian 
Tribe  (which  would  include  the  number 
of  individuals  and  firms  certified  in 
lead-based  activities  and  the  number  of 
training  programs  accredited),  the 
inspections  conducted,  enforcement 
actions  taken,  compliance  assistance 
provided,  and  the  level  of  resources 
committed  by  the  State  or  Indian  Tribe 
to  these  activities  and  any  other  lead- 
based  paint  administrative  and 
compliance/enforcement  activities. 

The  report  should  describe  any 
significant  changes  in  the  enforcement 
of  the  State  or  Tribal  lead  hazard 
reduction  program  implemented  during 
the  last  reporting  period.  The  report 
should  also  summarize  the  results  of  the 
State's  or  Indian  Tribe's  implementation 
activities  and  what  the  State  or  Indian 
Tribe  discovered,  in  general,  with  regard 
to  lead-based  paint  compliance  and 
enforcement  in  the  State  or  Indian  Tribe 
as  a  result  of  these  activities  during  the 
period  covered  by  the  report.  The  report 
should  also  describe  how  any  measures 
of  success  were  achieved,  and  directly 


assess  the  impact  of  compliance/ 
enforcement  activities  on  reducing 
threats  to  public  health. 

4.  Reciprocity.  EPA  strongly  • 
encourages  each  State  or  Indian  Tribe  to 
establish  reciprocal  arrangements  with 
other  States  and/or  Indian  Tribes  with 
authorized  programs.  Such 
arrangements  might  address  cooperation 
in  certification  determinations,  the 
review  and  accreditation  of  training 
programs,  candidate  testing  and 
examination  administration,  curriculum 
development,  policy  formulation, 
compliance  monitoring,  or  the  exchange 
of  information  and  data.  The  benefits  to 
be  derived  from  these  arrangements 
include  a  potential  cost-saving  from  the 
reduction  of  duplicative  activity  and 
attainment  of  a  more  professional 
workforce  as  States  and  Tribes  can 
refine  and  improve  the  effectiveness  of 
their  programs  based  upon  the 
experience  and  methods  of  other  States 
and  Tribes. 

Several  elements  of  the  EPA 
accreditation  and  certification  programs 
in  §  745.225  through  745.226  are 
intended  to  facilitate  reciprocity.  One  of 
the  most  critical  elements  is  the 
certification  examination.  The 
exantination  will  serve  to  ensure  that 
each  individual  certified  under  this 
program  has  a  minimum  level  of 
knowledge  in  his  or  her  particular 
discipline.  At  the  same  time,  the 
certification  examination  development 
procedures  (previously  outlined  in  this 
preamble],  will  allow  a  State  or  Indian 
Tribe  the  flexibility  to  either  adopt  a 
"standardized"  examination,  or  develop 
its  own  examination  according  to 
"standardized"  guidelines.  A  second 
element  is  the  inclusion  of  a  refresher 
training  course  in  the  Federal  program. 
Successful  completion  of  a  State  or 
Tribal  accredited  refresher  course  may 
serve  as  an  ideal  requirement  for 
individuals  seeking  a  reciprocal 
certification  in  another  State  or  Tribe. 

F.  Treatment  of  Tribes  as  a  State 

Today,  EPA  is  also  providing 
Federally  recognized  Indian  Tribes  the 
opportunity  to  apply  for  and  receive 
lead-based  paint  program  authorization 
similar  to  that  available  to  States. 
Providing  Indian  Tribes  with  this 
opportunity  is  consistent  with  EPA's 
Policy  for  the  Administration  of 
Environmental  Programs  on  Indian 
Reservations.  This  policy,  formally 
adopted  in  1984  and  reaffirmed  on 
March  14, 1994  by  the  Administrator,  ". 
. .  views  Tribal  Governments  as  the 
appropriate  non-Federal  parties  for 
making  decisions  and  carrying  out 
program  responsibilities  affecting  Indian 
reservations,  their  environments,  and 


45806      Federal  Register  /  Vol.  61,  No.  169  /  Thursday,  August  29,  1996  /  Rules  and  Regulations 


the  health  ai^  weldare  of  the  reservation 
populace." 

A  major  gdal  of  EPA's  hidian  Policy 
is  to  eliminate  all  statutory  and 
regulatory  barriers  to  Tribal 
administration  of  Federal  environmental 
programs.  To  day's  final  rule  represents 
another  step  In  the  Agency's  continuing 
commitment  toward  achieving  this  goal. 
However,  EP]^  recognizes,  that  some 
eligible  IndiaVi  Tribes  may  choose  not  to 
apply  for  program  authorization. 
Despite  the  choice  made,  the  Agency 
remains  committed  to  providing 
technical  assistance  and  training  vyhen 
possible  to  Tribal  entities  as  they  work 
to  resolve  thcjir  lead-based  paint 
management  concerns. 

EPA  believes  that  adequate  authority 
exists  under  'TSCA  to  allow  Indian 
Tribes  to  seek  lead-based  paint  program 
authorizationi  EPA's  interpretation  of 
TSCA  is  gove^ed  by  the  principles  of 
Chevron,  U.SlA..  Inc.  v.  Natural 
Resources  Dejknse  Council,  467  U.S. 
837  (1984).  Where  Congress  has  not 
exphcitly  stated  its  intent  in  adopting  a 
statutory  provision,  the  Agency  charged 
with  implenu  nting  that  statute  may 
adopt  any  inti  >rpretatioD  which,  in  the 
Agency's  expert  judgment,  is  reasonable 
in  Ught  of  the  goals  and  purposes  ofkhe 
statute  as  a  whole.  Id.  844.  Interpreting 
TSCA  to  allow  Indian  Tribes  to  apply 
fbr  program  authorization  satisfies  the 
Chevron  test. 

TSCA  does  not  exphcitly  define  a  role 
for  Indian  Tribes  under  Sections  402  or 
404  and  reflec  ts  an  undeniable 
ambiguity  in  ( ^ngressional  intent. 
Indian  Tribes  jare  not  subject  to  State 
law  except  in  Ivery  limited 
circumstances .  See,  California  v. 
Cabazon  Bam\  of  Mission  Indians,  480 
U.Si  202  (198;  ).  Indian  Tribes  are 
sovereign  govi  smments.  See  Worcester  v. 
Georgia,  31  US.  (10  Pet.)  515  (1832); 
and  United  St  Jtes  v.  Mazurie,  419  U.S. 
544,  557-58  (1975).  There  is  no 
indication  in  ne  legislative  history  that 
Congress  intended  to  abrogate  any 
sovereign  Trioal  authority  by<lenying 
Indian  Tribes  uie  opportimity  to  apply 
for  authorization  to  run  lead-based  paint 
programs  on  TJribal  lands  or  subjecting 
Indian  Tribes  to  State  law  for  TSCA 
purposes.  Moipover,  it  is  a  well- 
established  principle  of  statutory 
construction  tnat  Federal  statutes  which 
are  ambiguous  as  to  whether  they 
abridge  Tribal  powers  of  self- 
government  must  generally  be  construed 
in  favor  of  retaining  Tribal  rights.  F. 
Cohen,  Handb  ook  of  Federal  Indian 
Law,  224  (198: ;);  See,  e.g..  Hamah 
Navajo  Schoo,  Board  v.  Bureau  of 
Revenue,  458  J.S.  832.  846  (1982). 

Failure  to  ai  thorize  Tribal  lead-based 
paint  program:  i  would  deny  Indian 


Tribes  the  option  currently  available  to 
States  to  administer  their  programs  in 
lieu  of  the  Federal  program.  With  this 
rule,  however,  regulated  lead-based 
paint  activities  in  Indian  country  could 
be  under  the  jurisdiction  of  the  closest 
sovereign  with  program  and 
enforcement  authority,  the  Indian  Tribe, 
rather  than  the  Federal  government. 
Extending  the  abihty  to  receive  program 
authorization  to  Indian  Tribes  is 
consistent  with  the  general  principles  of 
Federal  Indian  law  and  the  Agency's 
Indian  Pohcy,  which  states  that 
environmental  programs  (e.g.,  TSCA 
Section  402/404)  in  Indian  country  will 
be  implemented  to  the  maximum  extent 
possible  by  Tribal  governments.  Thus, 
EPA  believes  that  allowing  Indian 
Tribes  to  apply  for  program 
authorization  reflects  the  sovereign 
authority  of  Indian  Tribes  under  Federal 
law. 

In  the  case  of  other  environmental 
statutes  (e.g.,  the  Clean  Water  Act),  EPA 
has  worked  to  revise  them  to  define 
explicitly  the  role  for  Indian  Tribes 
under  these  programs.  Yet,  EPA  also  has 
stepped  in  on  at  least  two  occasions  to 
allow  Indian  Tribes  to  seek  program 
approval  despite  the  lack  of  an  expUcit 
Congressional  mandate.  Most  recently, 
EPA  recognized  Indian  Tribes  as  the 
appropriate  authority  under  the 
Emergency  Planning  and  Community 
Right-to-Know  Act  (EPCRA),  despite 
silence  on  the  Tribal  role  under  EPCRA 
(55  FR  30632;  July  26, 1990).  EPA 
reasoned  that  since  EPCRA  has  no 
Federal  role  to  back-up  State  planning 
activities,  failiu^  to  recognize  Indian 
Tribes  as  the  authority  under  EPCRA 
would  leave  gaps  in  emergency 
planning  on  Indian  lands.  (54  FR  13000; 
March  29,  1989). 

EPA  filled  a  similar  statutory  gap 
much  earUer  as  well,  even  before 
development  of  its  formal  Indian  Policy. 
In  1974,  EPA  promulgated  regulations 
which  authorized  Indian  Tribes  to 
redesignate  the  level  of  air  quality 
applicable  to  Indian  Lands  under  the 
Prevention  of  Significant  Deterioration 
(PSD)  program  of  the  Clean  Air  Act  in 
the  same  maimer  that  States  could 
redesignate  for  other  lands.  See  Nance 
V.  EPA  (upholding  regulations).  EPA 
promulgated  this  regulation  despite  the 
fact  that  the  Clean  Air  Act  at  that  time 
made  no  reference  whatsoever  to  Indian 
Tribes  or  their  status  under  the  Act 

One  court  already  has  recognized  the 
reasonableness  of  EPA's  actions  in 
filling  such  regulatory  gaps  on  Indian 
lands.  In  Nance,  the  U.S.  Court  of 
Appeals  for  the  Ninth  Circuit  affirmed 
EPA's  PSD  TRdesignation  regulations 
described  in  tlie  previous  paragraph. 
The  Court  found  that  EPA  could 


reasonably  interpret  the  Clean  Air  Act  to 
allow  for  Tribal  redesignation,  rather 
than  allowing  the  States  to  exercise  that 
authority  or  exempting  Indian  lands 
from  the  redesignation  process.  745  F.2d 
713.  The  Comt  noted  that  EPA's  rule 
was  reasonable  in  light  of  the  general' 
existence  of  Tribal  sovereignty  over 
activities  on  Indian  Lands.  Id.  714. 

Today's  final  rule  is  analogous  to  the 
rule  upheld  in  Nance.  EPA  is  proposing 
to  fill  a  gap  in  jurisdiction  on  Indian 
lands.  As  with  the  redesignation 
program,  approving  Tribal  lead-based 
paint  activities  programs  ensiues  that 
the  Federal  government  is  not  the  entity 
exercising  authority  that  Congress 
intended  to  be  exercised  at  a  more  local 
level.  Furthermore,  the  case  law 
supporting  EPA's  interpretation  is  even 
stronger  today  than  at  the  time  of  the 
Nance  decision.  First,  the  Supreme 
Court  has  reaffirmed  EPA's  authority  to 
develop  reasonable  controlling 
interpmtations  of  environmental 
statutes.  Chevron,  supra.  Second,  the 
Supreme  Court  has  emphasized  since 
Nance  that  Indian  Tribes  may  regulate 
activities  on  Indian  Lands,  including 
those  of  non-Indians,  where  the  conduct 
directly  threatens  the  health  and  safety 
of  the  Indian  Tribe  or  its  members. 
Montana  v.  United  States,  450  U.S.  544, 
565  (1981). 

In  the  case  of  lead-based  paint,  EPA 
believes  that  improperly  conducted 
activities  could  directly  threaten  human 
health  (including  that  of  Tribal 
members)  and  the  environment 
(including  Indian  lands).  Indian  Tribes 
are  likely  to  be  able  to  assert  regulatory 
authority  over  activities  conducted  on 
Indian  lands  to  protect  these  interests. 
Thus,  as  in  Nance,  EPA  believes  that 
allowing  Indian  Tribes  to  apply  for 
program  authorization  reflects  the 
sovereign  authority  of  Indian  Tribes 
under  Federal  law. 

To  have  its  lead-based  paint  program 
authorized  by  EPA  under  today's  final 
rule,  an  Indian  Tribe  would  have  to 
have  adequate  authority  over  the 
regulated  activities.  The  jurisdiction  of 
Indian  Tribes  clearly  extends  "over  both 
their  members  and  their  territory." 
United  States  v.  Mazurie,  419  U.S.  544, 
557  (1975).  However.  Indian 
reservations  may  include  lands  owned 
in  fee  by  nonmembers.  "Fee  lands"  are 
privately  owned  by  non-members  and 
title  to  the  lands  can  be  transferred 
without  restriction.  The  extent  of  Tribal 
authority  to  regulate  activities  by  non- 
Tribal  members  on  fee  lands  depends  on 
whether  those  activities  threaten  or  have 
a  direct  effect  on  the  political  integrity, 
the  economic  security,  or  the  health  or 
welfare  of  the  Indian  Tribe.  Montana  v. 
U.S.,  450  U.S.  544.  565-66  (1981). 
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The  Supreme  Court  in  several  post — 
Montana  cases  has  explored  several 
criteria  to  assure  that  the  impacts  upon 
Indian  Tribes  of  the  activities  of  non- 
Indians  on  fee  land,  under  the  Montana 
test,  are  more  than  de  minimis.  To  date, 
however,  the  Court  has  not  agreed  in  a 
case  on  point  on  any  one  reformulation 
of  the  test.  In  response  to  this 
uncertainty,  the  Agency  will  apply,  as 
an  operating  rule,  a  formulation  of  the 
Montana  standard  that  will  expect  a 
showing  that  the  potential  impacts  of 
regulated  activities  of  non-members  on 
the  Indian  Tribe  are  serious  and 
substantial.  See  56  FR  64876,  64878; 
December,  12, 1991. 

EPA  will,  thus,  require  that  an  Indian 
Tribe  seeking  lead-based  paint  program 
authorization  over  activities  of  non- 
members  on  fee  lands  demonstrate 
jurisdiction,  i.e.,  make  a  showing  that 
the  potential  impacts  on  Indian  Tribes 
from  lead-based  paint  activities  of  non- 
members  on  fee  lands  are  serious  and 
substantial.  The  choice  of  an  Agency 
operating  rule  containing  this  standard 
is  taken  solely  as  a  matter  of  prudence 
in  Ught  of  judicial  uncertainty  and  does 
not  reflect  an  Agency  endorsement  of 
that  standard  per  se.  See  56  FR  64878. 
Whether  an  Indian  Tribe  has 
jurisdiction  over  activities  by  non- 
members  on  fee  lands,  will  be 
determined  case-by-case,  based  on 
factual  findings.  The  determination  as  to 
whether  the  required  effect  is  present  in 
a  particular  case  depends  on  .the 
circumstances  and  will  likely  vary  from 
Indian  Tribe  to  Indian  Tribe.  The 
Agency  believes,  however,  that  the 
activities  regulated  under  the  various 
environmental  statutes,  including 
TSCA,  generally  have  the  potential  for 
direct  impacts  on  human  health  and 
welfare  that  are  serious  and  substantial. 
See  56  FR  64878. 

The  process  that  the  Agency  will  use 
for  Indian  Tribes  to  demonstrate  their 
authority  over  non-members  on  fee 
lands  includes  a  submission  of  a 
statement  pursuant  to  §  745.324(c) 
explaining  the  legal  basis  for  the  Indian 
Tribes'  regulatory  authority.  However, 
EPA  will  also  rely- on  its  generalized 
findings  regarding  the  relationship  of 
lead-based  paint  activities  and  related 
hazards  to  Tribal  health  and  welfare. 
Thus,  the  Tribal  submission  will  need  to 
make  a  showing  of  facts  that  there  are 
or  may  be  activities  regulated  under 
TSCA  Title  IV  by  non-members  on  fee 
lands  within  the  territory  for  which  the 
Indian  Tribe  is  seeking  authorization, 
.and  that  the  Indian  Tribe  or  Tribal 
members  could  be  subject  to  exposure  to 
lead-based  paint  hazards  from  such 
activities  through,  e.g.,  dust,  soil,  air, 
and/or  direct  contact.  The  Indian  Tribe 


must  explicitly  assert  and  demonstrate 
jurisdiction,  i.e.,  it  should  make  a 
showing  that  lead-based  paint  activities 
conducted  by  non-members  on  fee  lands 
could  have  direct  impacts  on  the  health 
and  welfare  of  the  Indian  Tribe  and  its 
members  that  are  serious  and 
substantial.  Appropriate  governmental 
entities  (e.g.,  an  adjacent  Indian  Tribe  or 
State)  will  have  an  opportunity  to 
comment  on  the  Indian  Tribe's 
jurisdictional  assertions  during  the 
public  comment  period  prior  to  EPA's 
action  on  the  Indian  Tribe's  apphcation. 

The  Agency  recognizes  that 
jurisdictional  disputes  between  Indian 
Tribes  and  States  can  be  complex  and 
difficult  and  that  it  will,  in  some 
circumstances,  be  forced  to  address 
such  disputes  by  attempting  to  work 
with  the  parties  in  a  mediative  fashion. 
However,  EPA's  ultimate  responsibility 
is  protection  of  human  health  and  the 
environment.  In  view  of  the  mobility  of 
environmental  problems,  and  the 
interdependence  of  various 
jurisdictions,  it  is  imperative  that  all 
affected  sovereigns  work  cooperatively 
for  environmental  protection. 

Under  the  Clean  Water  Act  (CWA), 
the  Safe  Drinking  Water  Act  (SDWA), 
the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA)  and  the  Clean  Air  Act 
(CAA),  Congress  has  specified  certain 
criteria  by  which  EPA  is  to  determine 
whether  an  Indian  Tribe  may  be  treated 
in  the  same  manner  as  a  State.  These 
criteria  generally  require  that  the  Indian 
Tribe  (1)  Be  recognized  by  the  Secretary 
of  the  Interior;  (2)  have  an  existing 
government  exercising  substantial 
governmental  duties  and  powers;  (3) 
have  adequate  civil  regulatory 
jurisdiction  over  the  subject  matter  and 
entities  to  be  regulated;  and  (4)  be 
reasonably  expected  to  be  capable  of 
administering  the  Federal 
environmental  program  for  which  it  is 
seeking  approval. 

As  discussed  below,  EPA  is  requiring 
Indian  Tribes  seeking  program 
authorization  and  grants  under  TSCA 
section  404  to  demonstrate  in  the 
Program  Description  that  they  meet  the 
four  criteria  listed  above.  The  process 
EPA  is  proposing  for  Indian  Tribes  to 
make  this  showing,  however,  generally 
is  not  an  onerous  one.  The  Agency  has 
simplified  its  process  for  determining 
Tribal  eligibility  to  administer 
environmental  programs  under  several    , 
other  environmental  statutes.  See  59  FR 
64339  (December  14. 1994)  ("Treatment 
as  a  State  (TAS)  Simplification  Rule"). 
The  proposed  process  for  determining 
eligibility  for  TSCA  Section  404 
programs  parallels  the  simplification 
rule.  Generally,  the  fact  that  an  Indian 


Tribe  has  met  the  recognition  or 
governmental  function  requirement 
under  another  environmental  statute 
allowing  for  Tribal  assumption  of 
environmental  programs  (e.g.,  the  Clean 
Water  Act,  Safe  Drinking  Water  Act, 
Clean  Air  Act)  wiU  estabUsh  that  it 
meets  those  particular  requirements  for 
purposes  of  TSCA  Section  404 
authorization.  To  faciUtate  review  of 
Tribal  applications,  EPA  requests  that 
the  Indian  Tribe  demonstrate  that  it  has 
been  approved  for  "TAS"  (under  the  old 
"TAS"  process)  or  been  deemed  eligible 
to  receive  authorization  (under  the 
simplified  process)  for  any  other 
program. 

If  an  Indian  Tribe  has  not  received 
"TAS"  approval  or  been  deemed 
eligible  to  receive  authorization,  the 
Indian  Tribe  must  demonstrate, 
pursuant  to  §  745.324{b)(5)(ii),  that  it 
meets  the  recognition  and  governmental 
function  criteria  described  above.  A 
discussion  on  how  to  make  these 
showings  can  be  found  at  59  FR  64339 
(December  14, 1994). 

EPA  believes,  on  the  other  hand,  that 
the  Agency  must  make  a  separate 
determination  that  an  Indian  Tribe  has 
adequate  jurisdictional  authority  and 
administrative  and  programmatic 
capability  before  it  approves  each  Tribal 
lead-based  paint  program. 

In  particular,  if  the  Indian  Tribe  is 
asserting  jurisdiction  over  lead-based 
paint  activities  conducted  by  non- 
members  on  fee  lands,  it  must  explicitly 
show,  in  its  submission,  that  the 
activities  of  non-members  on  fee  lands 
regarding  lead-based  ptaint  could  have 
serious  and  substantial  effects  on  the 
health  and  welfare  of  the  Indian  Tribe. 
Copies  of  all  documents,  such  as 
treaties,  constitutions,  bylaws,  charters, 
executive  orders,  codes,  ordinances, 
and/or  resolutions  which  support  the 
Indian  Tribe's  assertions  of  jurisdiction 
must  also  be  included.  EPA  will  review 
this  documentation  and  any  comments 
given  during  the  public  comment 
period,  and  then  will  make  a 
determination  whether  there  has  been 
an  adequate  demonstration  of  Tribal 
jurisdiction  over  Tribal,  and  if  asserted, 
non-member  activities  on  fee  lands 
within  the  boundaries  of  the 
reservations. 

Finally,  capability  is  a  determination 
that  will  be  made  on  a  case-by-case 
basis.  Ordinarily,  the  information 
provided  in  the  application  for  program 
approval  submitted  by  an  Indian  Tribe 
or  State,  will  be  sufficient.  Nevertheless, 
EPA  may  request,  in  individual  cases, 
that  the  Indian  Tribe  provide  a  narrative 
statement  or  other  documents  showing 
that  the  Indian  Tribe  is  capable  of 
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administerir  g  the  program  for  which  it 
is  seeking  approval.  See  59  FR  64341. 

Consistentjwith  the  simplification 
rule,  no  precfaalification  proc:ess  will  be 
required  for  Indian  Tribes  to  obtain 
program  approval  for  the  lead-based 
paint  prograiki  EPA  will  evaluate 
whether  Indipn  Tribes  have  met  the  four 
eligibility  criteria  listed  above  during 
the  program  approval  process. 

Today's  fiqal  rule  also  authorizes 
grants  to  eligible  tribes  as  well  as  States 
under  TSCA  kection  404(g).  Under  the 
statutory  scheme,  section  404(gl  grants 
are  specificaljly  designed  to  aid  in 
developing  atid  implementing 
authorized  T^CA  lead-based  paint 
activities  proems.  Given  the  Agency's 
interpretation^ that  TSCA  section  404  is 
properly  reaq  to  allow  EPA  to  authorize 
qualifying  Tribes  to  administer  a  lead- 
based  paint  porogram  in  Ueu  of  the 
Federal  progqam.  it  follows  that  these 
Tribes  should  also  be  eligible  to  receive 
grant  fiuidina  under  TSCA  section 
404(g)  to  "develop  and  carry  out 
authorized  piiograms  . . . ."  The 
Agency's  inlorpretation  is  consistent 
with  well  established  statutory 
construction  that  ambiguous  statutes 
should  be  construed  in  favor  of  Tribes. 
See,  e.g.,  Ran\ah  Navajo  School  Board  v. 
Bureau  of  Revenue,  458  U.S.  832,  846 
(1982);  see  alio,  F.  Cohen.  Handbook  of 
Federal  Indict  Law,  224-225  (1982). 

X.  Regulatorif  Assessment 
Requirementil 

A.  Executive  brder  12866 

Pursuant  tq  Executive  Order  12866 
(58  FR  51735j  October  4. 1993),  it  has 
been  determined  that  this  is  a 
"significant  regulatory  action"  because 
this  regulation  may  raise  novel  legal  or 
poUcy  issues  fu-ising  out  of  the  ijiitial 
implementation  of  the  new  legal 
mandates.  Asjsuch,  this  action  was 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  review.  Any 
comments  or  i  :hanges  made  during  that 
review  have  been  documented  in  the 
public  record, 

In  addition  j  as  specified  by  the 
Executive  Order,  the  Agency  has 
prepared  a  regulatory  impact  analysis 
(RIA)  of  the  economic  impacts 
associated  with  this  regulation.  The 
complete  RIA  document,  titled  TSCA 
Title  IV  Sectic  ns  402(a)  and  404:  Target 
Housing  and  ^hild-Occupied  Facilities 
Final  Rule  Regulatory  Impact  Analysis, 
has  been  included  in  the  pubUc  record 
for  this  regula  ion  and  is  available  for 
inspection  in  he  TSCA  pubUc  docket 
office.  The  cei  itral  issue  in  the  analysis 
is  to  identify,  quantify  and  value  the 
private  and  so  cial  benefits  and  costs  of 
requiring  that  all  lead-based  paint 


abatement  activities  be  performed  by 
certified  personnel  trained  by  an 
accredited  program,  and  that  all  lead- 
based  paint  activities  meet  certain 
minimum  work  practice  standards.  In 
attempting  to  conduct  such  an  analysis, 
EPA  encountered  several  difficulties 
related  to  the  availability  of  data 
associated  with  the  activity-specific 
costs  and  the  benefits  attributable  to 
having  trained  and  accredited  [>€rsonnel 
conduct  the  activities  in  accordance 
with  specific  standards.  Using  available 
information,  the  resulting  analysis  was 
issued  with  the  proposed  rule  and  any 
comments  received  were  considered  in 
the  development  of  the  final  rule,  as 
well  as  in  the  development  of  the 
corresponding  final  RIA.  The  following 
is  a  brief  summary  of  the  final  RIA: 
1.  Costs  of  regulatory  action.  Cost 
estimates  for  performing  lead-based 
paint  activities  pursuant  to  today's  final 
rule  are  based  on  the  number  of 
inspections,  lead  hazard  screens,  risk 
assessments,  and  abatement  activities 
and  the  unit  costs  associated  with 
performing  such  activities.  The  first- 
year  costs  are  estimated  to  be  $31 
million.  Since  the  benefits  and  costs  of 
this  regulation  occur  at  different  times 
during  the  50-year  analysis  period,  EPA 
estimated  their  present  value  by 
discounting  them.  The  selection  of  a 
discount  rate  has  a  direct  bearing  on  the 
analysis,  because  cost  and  benefit 
estimates  are  sensitive  to  variations  in 
the  discount  rate.  As  such,  learned 
opinions  vary  on  which  discount  rate 
should  be  used  in  certain 
circvunstances.  In  this  analysis,  EPA 
uses  a  3%  discount  rate  for  the  core 
analysis  and  a  7%  discount  rate  in  the 
sensitivity  analysis.  Using  a  3% 
discount  rate,  the  present  value  of  the 
costs  over  the  50-year  time  period  total 
$1,114  bilhon.  At  a  7%  discount  rate, 
total  costs  fall  to  $530  million. 

Total  costs  of  compUance  with  work 
practice  standards  are  estimated  at  $637 
million  and  account  for  57%  of  the 
discounted  costs.  The  work  practice 
standard  costs  are  the  main  source  of 
costs,  due  primarily  to  the  cost  of 
following  these  standards  when 
conducting  risk  assessments  and 
abatements  in  target  housing  and  child- 
occupied  facilities. 

Certain  assumptions  that  are  a  result 
of  data  limitations  affect  the  estimates  of 
the  incremental  costs  of  the  rule.  The 
analysis  assiunes  current  practices  and 
training  rates  make  up  the  baseline  to  be 
compared  to  the  changes  that  will  result 
from  the  rule  provisions.  This  analysis 
accounts  for  the  fact  that  lead-based 
paint  activities  are  presently  occurring, 
but  does  not  account  for  the  potential 
increase  in  such  activities  over  time  as 


a  result  of  EPA  regulations 
implementing  other  portions  of  Title  X, 
resulting  in  greater  costs.  However, 
imder  these  circumstances  the  attendant 
benefits  would  also  be  greater.  Also, 
current  training  rate  estimates  assume 
that  on  average,  lead-based  paint 
activities  do  not  provide  full-time 
employment.  If  lead-based  paint 
activities  do  constitute  full-time 
employment,  then  fewer  people  will 
require  training. 

2.  Benefits  of  regulatory  action.  The 
objective  of  the  benefit  analysis  is  to 
identify  the  benefits  attributable  to  the 
regulation,  which  in  this  case  are  the 
incremental  benefits  associated  with 
sections  402(a)  and  404  or  the  value  of 
any  incremental  risk  reduction  brought 
about  by  performing  these  activities 
using  trained  labor  that  complies  with 
the  work  practice  standards,  which  are 
also  contained  in  the  rule.  These 
benefits  consist  of  the  vahie  to 
consinners  of  being  able  to  purchase 
lead-based  paint  activities  services  of 
more  reliable  quality.  As  a  result  of  the 
reduced  uncertainty  about  the  quality  of 
such  services,  more  inspections,  lead 
hazard  screens,  risk  assessments,  and 
abatements  will  be  performed.  In 
addition,  the  average  quality  of  the 
services  that  are  performed  will  rise  as 
the  low-quality  lead-based  paint 
activities  are  curtailed  or  eliminated  by 
the  accreditation,  training,  certification 
and  work-practice  standard 
requirements.  The  quantification  and 
valuation  of  these  benefits — the  ability 
to  pmrchase  a  service  of  more  reliable 
quality  and  the  improvement  in 
quality — would  require  information 
about  the  distribution  of  quality  of  lead- 
based  paint  activities  that  building 
owners  may  purchase  if  this  rule  were 
promulgated,  and  in  its  absence.  Due  to 
data  limitations,  it  was  not  possible  to 
estimate  the  benefits  of  the  rule.  Total 
benefits  of  abatement,  however,  were 
estimated.  The  number  of  quanti^able 
and  monetizable  benefit  categories  in 
the  analysis  of  abatement  benefits  is 
limited  because  dose-response  functions 
necessary  to  assess  the  potential  impacts 
of  lead-based  paint  hazard  reductions 
on  human  health  and  the  environment 
are  not  available,  and  knowledge  of 
national  blood-lead  levels  pre-  and  post- 
implementation  of  sections  402(a)  and 
404  is  also  unavailable. 

The  second-year  total  measurable 
benefits  of  abatement  are  estimated  at 
$625  million.  Total  measiu^ble  benefits 
of  abatement,  discounted  over  a  50-year 
period  at  3%  percent  are  estimated  at 
$16.1  billion,  and  discoimted  at  7% 
over  the  same  time  period  are  estimated 
at  $1.55  billion.  These  benefits  accrue 
from  reductions  of  negative  impacts  on 
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children's  intelligence,  with  an . 
estimated  present  value  of  total 
measured  benefits  of  abatement  equal  to 
$16.1  billion  ($13.1  billion  in  target 
housing  and  $3  billion  in  child- 
occupied  facilities). 

In  addition  to  the  measured  benefits 
of  abatement  in  the  base  analysis,  which 
focuses  on  protection  of  children  age  6    . 
years  or  younger,  other  qualitative 
benefit  categories  exist.  These  categories 
include: 

(1)  Neonatal  mortality; 

(2)  Adult  resident  health  efiiects  such 
as  hypertension,  coronary  heart  disease 
and  stroke; 

(3)  Infant/child  neurological  effects; 

(4)  Occupational  health  effects  such 
as  hypertension,  coronary  heart  disease, 
and  stroke;  and 

(5)  Environmental  risk  reductions. 
With  the  exception  of  (1)  and  (2),  it  is 

not  possible  to  value  these  benefits  due 
to  data  Umitations.  The  contributions  of 
these  two  benefit  categories  are 
estimated  and  included  in  the 
sensitivity  analysis  below.  Were  the 
values  of  these  additional  benefit 
categories  included  in  the  primary 
analysis,  the  measured  benefits  of  the 
rule  could  be  as  much  as  $54  bilhon 
when  discounted  at  3%  over  50  years. 

3.  Benefit-cost  comparison.  The 
purpose  of  this  Regulatory  Impact 
Analysis  (RIA)  was  to  analyze  the 
benefits,  costs,  and  economic  impacts  of 
the  final  rule  implementing  sections 
402(a)/404.  As  discussed  in  the  RIA, 
there  are  benefits  to  society  associated 
with  the  reduction  of  lead-based  paint 
iiazards  in  general  and  there  are  also 
benefits  associated  with  the 
establishment  of  certification  programs 
for  ensuring  that  only  trained 
individuals  perform  the  lead-based 
paint  activities.  Although  there  is 
insufficient  data  to  allow  for  a 
quantification  of  those  benefits,  EPA 
beUeves  that  the  analy^s  it  conducted 
with  regard  to  the  benefits  fi'om 
reducing  lead-based  paint  hazards 
indicates  that  sections  402(a)/404 
provide  a  vehicle  that  will  aid  in  the 
realization  of  those  benefits  and  that  the 
costs  of  this  rule  are  reasonable  in  light 
of  the  potential  magnitude  of  those 
benefits,  quajitified  or  not. 

It  is  important  to  point  out  that  while 
the  total  costs  of  the  rule  are 
comprehensively  quantified,  benefits  of 
abatement  are  only  partially  quantified. 
If  benefits  to  adult  residents  of  target 
housing,  lead-based  paint  abatement 
workers,  individuals  who  live,  work,  or 
travel  near  abatement  activities,  and  the 
environment  were  included,  the  benefits 
of  the  rule  would  be  increased 
substantially.  Estimates  for  possible 
benefits  to  two  groups  of  potential 


beneficiaries  (workers  and  adult 
residents  of  target  housing)  are  provided 
in  the  sensitivity  analysis  discussion 
below. 

4.  Sensitivity  analysis.  Six  sets  of 
sensitivity  analyses  examine  the  effects 
on  key  categories  of  the  benefits  of 
abatements  and  cost  categories.  Two 
sets  affected  the  costs:  alternative  work 
practice  standard  costs  (resulting  from 
alternative  estimates  of  Ukely  soil 
abatement  practices)  and  alternative 
training  costs  (resulting  from  alternative 
assumptions  of  likely  workload).  In 
addition,  varying  assumptions  of 
changes  in  blood-lead  levels  attributable 
to  the  rule  provide  estimated  potential 
benefits  for  neonatal  mortality,  adult 
residents  of  abated  units  and  workers. 
Finally,  an  alternative  discount  rate  of 
7%,  which  affects  both  the  estimated 
costs  and  benefits  of  the  rule,  is  appUed. 

Use  of  an  alternate  discount  rate  and 
inclusion  of  adult  resident  benefits  had 
the  greatest  impact  on  benefits  and 
costs.  Simply  discounting  the  stream  of 
costs  by  7%  decreases  the  present  value 
of  the  50-year  incremental  cost  estimate 
by  52%.  Correspondingly,  the  use  of  the 
7%  discount  rate  decreases  the  present 
value  of  the  50-year  benefit  stream  by 
90%.  Incorporation  of  adult  resident 
benefits  increases  total  benefits  by  $17.9 
billion  per  0.1  Mg/dL  change  in  blood 
lead  when  discounted  at  3%  over  50 
years,  without  impacting  the  costs. 

5.  Response  to  comments  on  the  RIA. 
The  Agency  received  comments  on  the 
RIA  from  16  parties.  The  comments  are 
in  five  major  categories:  types  of 
structures  covered  by  the  rule, 
estimation  of  benefits,  estimation  of 
costs,  analytic  assumptions,  and  factors 
left  out  of  the  analysis.  In  several  cases, 
the  rule  and/or  the  analysis  were 
revised  to  respond  to  these  comments. 
In  other  cases,  the  Agency  determined 
that  the  rule  and  analysis  were 
appropriate.  The  comments  and 
responses  are  summarized  here. 

Comments  on  the  types  of  structures 
covered  address  the  impacts  of  the  rule 
on  public  and  commercial  buildings  and 
steel  structures.  The  Agency  plans  to 
develop  separate  regulations  affecting 
public  and  commercial  buildings  and 
steel  structures,  and  comments  will  be 
addressed  at  that  time. 

Several  commenters  stated  that  EPA 
had  overestimated  the  benefits  of  the 
rule.  While  it  is  not  possible  to  isolate 
the  incremental  benefits  resulting  from 
the  rule,  estimating  the  total  value  of 
certain  categories  of  benefits  due  to 
properly  performed  abatements 
provides  a  useful  benchmark  against 
which  to  compare  the  incremental  costs 
of  the  rule.  This  is  especially  true  since 
poorly  performed  activities  can  result  in 


further  exposures  and  thus  negative 
benefits.  The  RIA  benefit  estimates  rely 
on  IQ-related  benefits  to  children  age  6 
years  and  younger;  neonatal  and  adult 
hypertension  benefits  which  are  also 
assumed  to  result  from  the  proposed 
rule  are  presented  in  the  sensitivity 
analysis.  The  benefit  estimates  include 
the  benefits  derived  fitim  the  reductions 
in  lead-contaminated  dust  that  occur 
with  a  lead-based  paint  abatement. 

On  the  cost  side  of  the  analysis,  some 
commenters  argued  that  the  costs  were 
overestimated,  while  others  that  costs 
were  underestimated.  In  response  to 
comments  that  costs  were 
overestimated,  the  Agency  notes  that  the 
estimates  were  conservative.  In  response 
to  the  comments,  the  costs  were 
underestimated;  the  Agency  notes  that 
the  estimated  costs  are  incremental  not 
total.  The  per  unit  costs  are  estimated  by 
comparing  current  industry  practices  to 
those  required  under  the  rule, 
identifying  the  additional  actions  the 
rule  would  impose,  and  calculating  the 
costs  of  these  actions.  The  current 
analysis  accounts  for  the  fact  that  some 
households  will  choose  to  skip  the 
inspection  step  and  start  the  process 
with  a  lead  hazard  screen  or  risk 
assessment.  Changes  were  also  made  in 
the  regulations  governing  soil 
abatements  and  the  analysis  of  these 
costs.  The  Agency  has  reviewed  the 
analysis  and  determined  that  costs  are 
not  underestimated. 

A  few  of  the  comments  challenged 
various  analytic  assumptions  or 
approaches.  Some  argued  that  EPA's 
Integrated  Exposure  Uptake  Biokinetic 
(lEUBK)  Model  should  not  be  used  in 
estimating  the  benefits.  The  Agency 
beUeves  the  use  of  this  model  to  be 
appropriate;  the  Agency  currently  uses 
it  for  risk  assessments  at  sites  covered 
under  the  Superfund  program  and  the 
Resource  Conservation  and  Recovery 
Act.  Other  comments  challenged  the 
discount  rate  used  in  the  analysis  and 
the  handling  of  productivity  growth. 
The  analysis  is  performed  in  real,  as 
opposed  to  nominal,  terms  and  thus  it 
is  not  necessary  to  adjust  for  inflation. 
The  3%  discount  rate  is  consistent  with 
other  environmental  regulations;  the 
effects  of  using  a  higher  rate  are 
presented  in  the  sensitivity  analysis. 

Several  comments  asserted  that  the 
analysis  had  not  accounted  for 
important  factors.  This  is  not  the  case. 
The  final  RIA  includes  the  effect  of 
OSHA  rules,  which  was  one  factor 
noted  by  commenters.  The  impact  of  the 
rule  on  the  demand  for  lead-based  paint 
activities  is  modeled  using  data  from 
Massachusetts,  where  similar 
regulations  have  been  in  effect  for  a  few 
years.  Attempts  to  uncover  other 
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sources  of  dan  have  been  unsuccessful. 
In  addition,  tie  analysis  now  uses  a 
single  definit^n  of  lead-based  paint 
hazards  (pain|  with  lead  content  of  1 
mg/cm^  and  in  deteriorated  condition  or 
good  conditio^  on  friction  surfaces). 

B.  Regulatorypexibility  Act  v' 

Pursuant  toithe  Regulatory  Flexibility 
Act  (5  U.S.C.  $01  et  seq.),  the  Agency 
considered  wl^ether  today's  regulatory 
action  will  haVe  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Based  on  the  Agency's  analysis, 
EPA  determined  that  this  action  is  likely 
to  have  a  modest  adverse  economic 
impact  on  a  sdbstantial  number  of  small 
entities.  EPA  (ionducted  a  regulatory 
flexibility  analysis  for  the  rule,  the 
results  of  which  are  summarized  in 
today's  preample  and  discussed  in 
detail  in  supporting  documents  in  the 
rulemaking  record.  In  light  of  that 
analysis  and  public  comments  received, 
the  Agency  todk  numerous  steps  to 
minimize  any  adverse  impact  associated 
with  the  final  |ule,  with  particular 
emphasis  on  reducing  any  potential 
adverse  impact  on  small  entities.  For 
example,  in  thte  final  rule,  the  Agency 
reduced  the  recordkeeping  requirements 
associated  witt  the  work  practice 
standards,  and  reduced  the  length  of  the 
abatement  woiker  course. 

Previous  sedions  of  the  preamble  to 
this  final  rule  mclude  discussions 
summarizing  t^e  need  for  and  objective 
of  this  rule,  rehouses  to  the  significant 
comments  received  on  the  proposed 
rule,  and  a  suimmary  of  the  analysis  of 
small  entity  inspects.  In  addition,  a 
Response  to  Public  Comment  Document 
presents  EPA 'si  detailed  response  to  all 
the  significant  {comments  received  on 
the  proposal  (including  the  initial 
regulatory  flexibility  analysis  prepared 
for  the  proposed  rule);  and  a  Regulatory 
Impact  Analysk  (RIA)  includes  a 
complete  description  of  the  small 
entities  potentij^lly  impacted,  the 
projected  requirements  that  small 
entities  might  be  subject  to,  a  summary 
of  the  changes  made  to  the  proposed 
rule  which  minimize  the  burden  in  the 
final  rule,  and  $n  analysis  of  the 
projected  impa^s  on  small  entities. 
These  documents  are  available  in  the 
public  docket  siupporting  this 
rulemaking. 

The  following  is  a  brief  summary  of 
EPA's  analysis  bf  the  potential 
economic  impaicts  on  small  entities. 
Basically,  section  402(a)  does  not 
require  or  mandate  the  abatement  of 
lead-based  paiiit,  nor  require  that  any 
particular  entei  prise  participate  in  the 
abatement  of  lejad-based  paint.  However, 
section  402(a)  does  require  that  if  an 
abatement  is  vc  luntarily  conducted. 


certain  training  requirements  and  work 
practices  must  be  followed.  The  costs  of 
required  training,  certification,  and 
work  practice  standards  may  create 
competitive  differences  that  could  result 
in  unfair  burdening  of  small  firms.  This 
analysis  estimates  both  the  absolute  and 
the  relative  burden  on  small  and  large 
businesses. 

The  section  402(a)  compliance  costs 
consist  of  two  components  that  may 
impact  small  businesses:  (1) 
Accreditation  and  training  costs  for 
workers  and  supervisors,  as  well  as 
certification  costs  for  firms,  and  (2) 
incremental  costs  of  work  practice 
standards  for  abatement  procedures. 
These  two  components  coincide  with 
the  two  decision  points  faced  by  firms 
interested  in  performing  lead-based 
paint  abatement  work  (including  soil 
abatement).  In  order  to  participate  in 
this  industry,  a  firm  must  be  certified 
and  its  employees  must  be  trained  and 
certified.  Firms  incur  these  expenses  in 
anticipation  of  work,  based  on  its 
assessment  of  the  future  demand  for 
such  services,  its  competition,  and  the 
price  it  will  be  able  to  charge.  If  the 
market  demand  does  not  meet  these 
expectations,  the  firm  may  not  recoup 
these  costs,  thus  decreasing  its  profits. 

The  costs  resulting  from  work  practice 
standards  are  of  a  difierent  nature. 
Firms  that  perform  lead-based  paint 
activities  often  perform  similar  work  in 
settings  that  do  not  involve  lead  and  are 
not  afiected  by  this  rule.  Occiuring  at 
the  second  decision  point,  work  practice 
standards  costs  will  be  incurred  by  a 
firm  only  if  it  chooses  to  undertake  a 
given  lead-based  paint  job.  In  each 
situation,  the  firm  can  assess  the  impact 
of  the  work  practice  standards  on  its 
sales  and  profit  levels.  If  the  impact  is 
adverse  (i.e.,  results  in  profit  levels 
below  those  available  for  other  work), 
the  firm  has  the  option  to  decline  the 
work.  Most  firms  that  perform  lead- 
based  paint  activities  are  also  active  in 
the  non-lead-based  paint  markets.  In 
this  voluntary  setting,  the  work  practice 
standards  will  not  have  an  adverse 
impact  on  the  profits  of  businesses 
because  these  firms  can  focus,  instead, 
on  the  non-lead-based  paint  business. 
Therefore,  no  estimates  of  work  practice 
standards  burden  were  made.  Likewise, 
owners  of  property  will  incur  the  work 
practice  standards  costs  only  if  they 
determine  that  an  abatement  is  to  their 
benefit. 

To  determine  the  impact  of  the 
training  and  certification  requirements 
on  large  and  small  businesses,  the  ratios 
of  compliance  costs  to  annual  sales  were 
calculated.  By  using  first-year  training 
costs,  the  largest  impacts  were  estimated 
(a  worst-case  scenario).  Impacts  on  firms 


in  subsequent  years  would  be 
significantly  smaller  because  the 
demand  for  training  in  later  years  would 
decrease  from  the  first  year  "start  up" 
levels.  Incremental  certification  and 
training  costs  per  establishment  were 
calculated  by  multiplying  the  average 
number  of  workers  per  establishment  by 
the  per  person  certification  and  training 
costs.  Training  costs  vary  by  discipline 
and  certification  fees  of  $60  per 
individual  and  $350  per  firm  were 
estimated.  While  it  is  likely  that  firms 
will  be  able  to  pass  some  or  all  of  the 
training  and  certification  costs  on  to 
their  customers  in  the  form  of  higher 
prices,  this  analysis  investigates  the 
worst  case  in  which  the  firm  must 
absorb  all  the  costs. 

Assuming  that  none  of  the  training 
and  certification  costs  are  shifted 
forward  in  the  form  of  higher  prices,  the 
ratios  of  compliance  costs  to  annual 
sales  for  small  establishments  range 
between  0.6  and  3.2%.  For  large  firms, 
the  ratios  tend  to  be  slightly  lower, 
ranging  from  0.6  and  1%.  In  the  case  of 
both  large  and  small  establishments,  the 
largest  cost  ratio  occurs  for  Standard 
Industrial  Code  8743,  testing 
laboratories. 

As  discussed  above,  firms  are  likely  to 
pass  these  costs  on  to  their  customers  in 
the  form  of  higher  prices  because  the 
regulations  apply  to  all  firms  involved 
in  lead-based  paint  activities.  Therefore, 
the  ratios  tend  to  overestimate  the 
impacts.  Since  training  and  licensing 
costs  are  a  small  percent  of  annual  sales, 
and  these  percentages  are  only  slightly 
higher  for  small  businesses  than  for 
large  ones,  the  impact  of  this  regulation 
on  small  businesses  will  be  small,  as  is 
the  differential  between  impacts  on 
large  and  small  businesses. 

While  this  shifting  of  costs  will 
alleviate  the  burden  on  abatement  firms, 
the  incremental  costs  of  the-regulations 
may  affect  building  owners.  Consistent 
with  the  arguments  presented  above, 
under  this  rule  abatement  is  a  voluntary 
action.  As  such,  property  owmers  are 
unlikely  to  undertake  an  abatement 
unless  they  are  able  to  pass  the  cost  on 
to  tenants  or  otherwise  recoup  the  costs 
in  terms  of  higher  property  values. 
Where  abatements  are  mandated  under 
a  State  law  or  local  ordinance,  however, 
the  costs  of  this  rule  may  have  an 
adverse  impact  on  landlords.  While 
abandonment  could  possibly  be  the 
result,  existing  information  indicates 
that  this  is  unlikely.  Therefore,  analyses 
of  potential  impacts  on  property  owners 
or  tenants  were  not  performed. 

The  comparison  of  impacts  on  small 
and  large  training  providers  was  not 
performed  for  two  reasons.  First,  except 
for  the  Regional  Lead  Training  Centers 
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(RLTCs),  most  training  providers  are 
small,  so  there  would  be  no  differential 
effect  based  on  size  of  the  firm.  In 
addition,  it  is  likely  that  training 
providers  will  pass  the  additional  costs 
on  to  their  trainees.  This  impact  is 
analyzed  above  under  the  assumption 
that  firms  undertaking  lead-based  paint 
activities  wall  bear  these  costs.  Since  the 
changes  will  be  required  by  Federal 
regulations,  they  will  apply  to  all 
training  providers.  Second,  there  will  be 
heightened  concern  about  lead-based 
paint  hazards  and  thus  a  greater 
willingness  to  pay  for  trained  personnel 
who  will  presumably  provide  higher 
quality  services,  hi  fact,  these 
regulations  are  likely  to  create  a  market 
for  training  services  and  thus  may  be 
beneficial  to  small  businesses. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  rule  have  been 
submitted  for  approval  to  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  An  hiformation  Collection 
Request  (ICR)  document  has  been 
prepared  by  EPA  (EPA  ICR  No.  1715.02) 
and  a  copy  may  be  obtained  fit)m  Sandy 
Farmer,  OPPE  Regulatory  Information 
Division;  U.S.  Environmental  Protection 
Agency  (2136);  401  M  St.,  SW.; 
Washington,  DC  20460;  by  calling  (202) 
260-2740;  or  by  e-mail  fi-om 
"farmer.sandy@epamail.epa.gov."  The 
information  requirements  are  not 
effective  until  OMB  approves  them. 

Under  today's  final  rule,  four  entities 
may  be  affected  by  new  information 
collection  and  jeporting  requirements. 
These  entities  are:  (1)  States  and  Indian 
Tribes;  (2)  training  program  providers; 
(3)  individuals  engaged  in  lead-based 
paint  activities;  and  (4)  firms  engaged  in 
lead-based  paint  activities. 

Importantly,  States  and  Indian  Tribes 
have  the  option  of  choosing  to  seek 
authorization  to  administer  lead-based 
paint  activities  programs  under  TSCA 
section  404;  thus  the  information 
collection  and  recordkeeping 
requirements  are  voluntary  activities  for 
these  entities.  In  those  States  and  Indian 
Tribes  that  do  not  seek  program 
authorization,  however,  it  is  assumed 
that  EPA  will  administer  a  lead-based 
paint  activities  program. 

Likewise,  individuals  and  firms  that 
engage  in  lead-based  paint  activities,  as 
well  as  training  providers  delivering 
training  in  such  activities  also  have  the 
option  of  providing  these  services. 
Thus,  for  those  individuals  and  firms 
that  choose  to  provide  instruction  or  to 
contract  their  services  for  the  purposes 
of  conducting  lead-based  paint 
activities,  the  information  collection 


and  recordkeeping  requirements  also  are 
voluntary. 

Nonetheless,  it  must  be  noted  that  the 
information  collection  and 
recordkeeping  requirements  contained 
in  the  rule  become  mandatory  once  an 
entity  chooses  to  administer  a  program; 
provide  instruction;  or  contract  its 
services  in  the  lead-based  paint 
activities  field.  The  Agency  notes  that 
the  rule's  information  collection  and 
recordkeeping  requirements  have  been 
designed  so  as  to  assist  the  Agency  in 
meeting  the  core  objectives  of  section 
402(a)  and  section  404  of  TSCA  Title  IV. 
These  objectives  are  to  ensure  the 
integrity  of  an  accreditation  program  for 
training  providers;  enable  individuals 
and  firms  to  become  certified;  and 
substantiate  that  programs  administered 
by  States  and  Indian  Tribes  are  as 
protective  as  EPA's  federal  program. 
The  Agency  believes  that  the 
information  collection  and 
recordkeeping  requirements  generated 
by  the  rule  are  balanced  in  that  they  will 
permit  the  Agency  to  achieve  the 
statutory  objectives  of  TSCA  Title  IV 
without  imposing  an  undue  burden  on 
those  entities  that  choose  to  become 
involved  in  the  lead-based  paint 
activities  field.  The  projected  burden  for 
these  entities  is  summarized  below. 

For  the  purposes  of  this  discussion, 
the  term  "biu-den"  refers  to  the  total 
time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  agency. 
This  includes  the  time  needed  to  review 
instructions;  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating, 
and  verifying  information,  processing 
and  maintaining  information,  and 
disolosing  and  providing  information; 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements;  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  othenvise 
disclose  the  information. 

The  average  burden  per  training 
provider  for  the  first  effective  year  of  the 
rule  is  estimated  to  be  28.3  hours  with 
a  cost  per  training  provider  of  $681.40, 
and  lesser  burden  in  subsequent  years. 
The  estimated  burden  for  the  first 
effective  year  of  the  rule  for  the  total 
number  of  training  providers  is  5,667 
hours  at  a  cost  of  $136,279. 

The  estimated,  average  burden  per 
firm  or  contractor  (individuals  may  be 
employed  as  firms  or  contractors) 
engaging  in  lead-based  paint  activities  is 
115.7  hours  with  a  cost  of  $2,473,  with 
lesser  burden  in  subsequent  years.  For 


the  total  number  of  firms  performing 
lead-based  paint  activities  the  burden  is 
estimated  to  be  326,724  hours  at  a  cost 
of  $6 ,985 ,059. 

The  estimated,  average  burden  per 
individual  seeking  certification  to 
engage  in  lead-based  paint  activities 
depends  on  the  length  of  the  required 
training,  plus  1  additional  hour.  For  the 
total  of  individuals,  the  first  eH^ective 
year  burden  is  407,448  hours  at  a  cost 
of  $16,092,230  with  lesser  burden  in 
subsequent  years. 

The  first  effective  year  burden  per 
State  or  Indian  Tribe  depends  on 
whether  the  entity  must  put  legislation 
into  place  before  implementing  a 
regulatory  program.  For  States  or  Indian 
Tribes  that  assume  legislative  and 
regulatory  development  the  burden  is 
1,715  hours;  for  those  States  or  Indian 
Tribes  that  need  only  to  acquire 
program  authorization  the  burden  is  138 
hours.  The  total  burden  for  States  and 
Indian  Tribes  in  the  first  effective  year 
is  48,713  hours  at  a  cost  of  $959,534, 
with  lesser  burden  in  subsequent  years. 
For  EPA  the  estimated  burden  in  the 
first  effective  year  of  the  rule  is  5,940 
hours  at  a  cost  of  $197,285. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

Send  comments  on  the  burden 
estimates  and  any  suggested  methods 
for  minimizing  respondent  burden, 
including  through  the  use  of  automated 
collection  techniques  to  the  Director, 
OPPE  Regulatory  Information  Division; 
U.S.  Environmental  Protection  Agency 
(2136);  401  M  St.,  SW.;  Washington.  DC 
20460;  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  725  17th  St., 
NW.,  Washington,  DC  20503,  marked 
"Attention:  Desk  Officer  for  EPA." 
Include  the  ICR  number  in  any 
correspondence. 

D.  Unfunded  Mandates  Reform  Act 

Pursuant  to  Title  11  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104-4),  EPA  has  determined  that  this 
regulatory  action  does  not  contain  any 
"Federal  mandates,"  as  described  in  the 
Act,  for  the  States,  local,  or  Tribal 
governments  or  the  private  sector 
because  the  rule  implements  mandates 
specifically  and  explicitly  set  forth  by 
the  Congress  in  TSCA  section  402(a) 
and  section  404  without  the  exercise  of 
any  political  discretion  by  EPA. 

ui  any  event,  EPA  has  determined  that 
this  action  does  not  resuh  in  the 
expenditure  of  $100  million  or  more  by 
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any  State,  lo  cal  or  tribal  governments,  or 
by  anyone  ia  the  private  sector.  The 
costs  associated  with  this  action  are 
described  aa  required  by  Executive 
Order  12866  in  section  A  of  this  Unit  in 
the  preamble. 

As  specified  by  Executive  Order 
12875  (58  F^  58093,  October  28,  1993), 
titled  Enhaii/cing  the  Intergovernmental 
Partnership^  the  Agency  has  sought 
input  from  State,  local  and  tribal 
government  representatives  throughout 
the  development  of  this  rule.  EPA 
anticipates  tpat  these  governments  will 
play  a  criticil  role  in  the 
implementation  of  a  national  lead-based 
paint  activities  training  and  certification 
program.  Consequently,  the  Agency  felt 
that  their  in^ut  and  participation  were 
needed  to  ensure  the  success  of  the 
program.      i 

SpeciHcaliy,  before  it  began  the 
development  of  today's  final  rule,  EPA 
informally  met  with  a  broad  range  of 
interested  parties,  including  State,  local 
and  tribal  gon^emments  to  solicit 
information  Ion  the  subject  of  lead-based 
paint  activities  training,  accreditation, 
certification  end  standards. 
Communica^on  and  input  from  the 
States  also  Was  actively  sought  as  the 
Agency  developed  a  proposed  rule,  and 
after  the  proposed  rule  was  published 
for  public  CO  mment  on  September  2, 
1994. 

During  the  public  comment  period,  at 
least  three  meetings  were  held  with 
State  representatives  under  the  auspices 
of  the  "Forum  on  State  and  Tribal 
Toxics  Actioki"  or  "FOSTTA."  FOSTTA 
is  an  organization  that  serves  as  a  forum 
for  State  ana  Tribal  officials  to  jointly 
participate  in  addressing  national  toxics 
issues,  including  lead.  Under  FOSTTA, 
a  "lead  projejct"  has  been  formed  to 
work  with  the  States  and  tribes  on  lead- 
related  issues,  hi  addition  to  meetings 
with  FOSTTK  representatives,  the 
Agency  met  pn  Ctecember  5  and  6, 1994, 
with  93  Stat^  representatives  from  49 
State  health  and  environmental 
agencies.  Tvwlve  representatives  from 
10  tribes  alsq  participated  in  the 
December  mating.  Furthermore,  the 
Agency  received  written  comments  from 
83  State  and  Aocal  agencies  representing 
49  States. 

The  input  feceived  from  State,  Tribal 
and  local  agancies  has  been  very  useful 
in  the  final  development  of  today's  final 
rule.  The  Ag  sncy  believes  that  this 
input  has  he  ped  produce  an  efficient 
rule  that  wili  support  the  development 
of  a  workforce  qualified  to  reduce  and 
eliminate  lead-based  paint  and  its 
associated  hi  zards.  By  working  with  the 
States,  Tribes  and  local  agencies,  EPA 
also  has  initiated  preliminary 


discussions  intended  to  facilitate 
cooperation  and  program  reciprocity. 

E.  Executive  Order  12898— 
Environmental  Justice  Considerations 

Pursuant  to  Executive  Order  12898 
(59  PR  7629,  February  16, 1994),  the 
Agency  has  considered  environmental 
justice  related  issues  with  regard  to  the 
potential  impacts  of  this  action  on  the 
environmental  and  health  conditions  in 
low-income  and  minority  communities. 
This  examination  shows  that  existing 
lead-based  paint  hazards  are  a  risk  to  all 
segments  of  the  population  living  in 
pre-1978  housing.  However,  literatiue 
indicates  that  some  segments  of  our 
society  are  at  relatively  greater  risk  than 
others. 

Although  the  baseline  risks  from  lead- 
based  paint  fall  disproportionately  on 
poorer  sub-populations,  it  may  be  more 
likely  that  abatements  will  take  place  in 
residential  dwellings  occupied  by  mid- 
to  upper-level  income  households. 
Abatements  will  be  voluntary,  and 
wealthier  households  are  more  likely  to 
have  the  financial  resources  to  abat^  an 
existing  problem  in  their  home,  or  to 
avoid  lead-based  paint  hazards  by  not 
moving  into  a  residential  dwelling  with 
lead-based  paint.  Even  though  a 
national  strategy  of  eliminating  lead- 
based  paint  hazards  targets  a  problem 
affecting  a  greater  share  of  poor 
households  and  minorities,  the  impact 
of  income  on  the  ability  to  undertake 
voluntary  abatements  may  result  in  a 
more  inequitable  distribution  of  the 
risks  in  the  future. 

In  response  to  this  situation,  several 
Federal  agencies  have  established  grant 
programs  that  will  provide  financial 
support  to  reduce  the  prevalence  of  lead 
poisoning  among  disadvantaged 
children.  The  EPA  also  has  several    i 
information  initiatives  designed  to 
educate  the  public,  with  a  particular 
emphasis  on  this  socio-economic  group, 
of  the  dangers  of  lead. 

XI.  Submission  to  Congress  and  the 
General  Accounting  Office 

This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2)  of  the 
Administrative  Procedure  Act.  Pursuant 
to  5  U.S.C.  801  (a)(1)(A),  EPA  submitted 
this  action  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  its 
publication  in  today's  Federal  Register. 

Xn.  Rulemalung  Record 

EPA  has  established  a  record  for  this 
rulemaking  (docket  control  number 
OPPTS-62128B).  A  public  version  of 
the  record,  without  any  information 
claimed  as  confidential  business 


information,  is  available  in  the  TSCA 
Public  Docket  Office,  from  12  noon  to  4 
p.m.,  Monday  through  Friday,  except 
legal  holidays.  The  TSCA  Public  I3ocket 
Office  is  located  at  EPA  headquarters,  in 
Rm.  G102,  401  M  St.,  SW.,  Washington, 
DC.  20460. 

The  rulemaking  record  contains 
information  considered  by  EPA  in 
developing  this  final  rule.  The  record 
includes:  (1)  All  Federal  Register 
notices,  (2)  relevant  support  documents, 
(3)  reports,  (4)  memoranda  and  letters, 
and  (5)  hearing  transcripts  responses  to 
comments,  and  other  documents  related 
to  this  rulemaking. 

Unit  XIII.  of  this  preamble  contains 
the  list  of  dociunents  which  the  Agency 
relied  upon  while  developing  today's 
regulation  and  can  be  found  in  the 
docket.  Other  documents,  not  listed 
there,  such  as  those  submitted  with 
written  comments  from  interested 
parties,  are  contained  in  the  TSCA 
Docket  office  as  well.  A  draft  of  today's 
final  rule  submitted  by  the 
Administrator  to  the  OMB  for  an 
interagency  review  process  prior  to 
publication  of  the  rule  is  also  contained 
in  the  public  docket. 
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List  of  Subjects  in  40  CFR  Part  745 

Environmental  protection.  Hazardous 
substances.  Lead,  Recordkeeping  and 
reporting  requirements. 

Dated:  August  21.  1996. 
Carol  M.  BroMmer, 
Administrator. 

Therefore.  40  CFR  part  745  is 
amended  as  follows: 

PART  745— [AMENDED] 

1.  The  authority  citation  for  part  745 
is  revised  to  read  as  follows: 

Authority:  15  U.S.C.  2605.  2607,  and  2681- 
2692. 

2.  By  adding  new  subparts  L  and  Q 
and  reserving  subparts  G-K  and  M-P  to 
read  as  follows: 

Subparts  G-K  [Reserved] 

Subpart  L — Lead-Based  Paint 
Activities 

Sm. 

745.220        Scope  and  applicability. 

745.223        Definitions. 

745.225  Accreditation  of  training 
programs:  target  housing  and  child-occupied 
facilities. 

745.226  Certification  of  individuals  and 
Omis  engaged  in  lead-based  paint  activities: 
target  housing  and  child-occupied  facilities. 

745.227  Work  practice  standards  for 
conducting  lead-based  paint  activities:  target 
housing  and  child-occupied  facilities. 

745.228  Accreditation  of  training 
programs:  public  and  commercial  buildings, 
bridges  and  superstructures  (Reserved). 

745.229  Certification  of  individuals  and 
firms  engaged  in  lead-based  paint  activities: 
public  and  commercial  buildings,  bridges 
and  sup>erstructures  (Reserved). 

745.230  Work  practice  standards  for 
conducting  lead-based  paint  activities:  public 
and  commercial  buildings,  bridges  and 
superstructures  [Reserved]. 


745.233        Lead-based  paint  activities 

requirements. 

745.235        Enforcement. 

745.237        Inspections. 

745.239       Effective  dates. 

Subparts  M-P  [Reserved] 

Subpart  Q— State  and  indian  Tribal 
Programs 

Sw. 

745.320        Scope  and  purpose. 
.745.323        Definitions. 

745.324  Authorization  of  State  and 
Indian  Tribal  programs. 

745.325  Lead-based  paint  activities:  State 
and  Indian  Tribal  program  requirements. 

745.326  Pre-renovation  notification:  State 
and  Indian  Tribal  program  requirements. 

745.327  State  or  Indian  Tribal  lead-based 
paint  compliance  and  enforcement  programs. 

745.328  Authorization  of  Indian  Tribal 
programs. 

745.330     .  Grants. 
745.339        Effective  dates. 

Subparts  G-K  [Reserved] 

Subpart  L— Lead-Based  Paint 
Activities 

§  745.220    Scope  and  applicability. 

(a)  This  subpart  contains  procedures 
and  requirements  for  the  accreditation 
of  lead-based  paint  activities  training 
programs,  procedures  and  requirements 
for  the  certification  of  individuals  and 
firms  engaged  in  lead-based  paint 
activities,  and  work  practice  standards 
for  performing  such  activities.  This 
subpart  also  requires  that,  except  as 
discussed  below,  all  lead-based  paint 
activities,  as  defined  in  this  subpart,  be 
performed  by  certified  individuals  and 
firms. 

(b)  This  subpart  apphes  to  all 
individuals  and  firms  who  are  engaged 
in  lead-based  paint  activities  as  defined 
in  §  745.223,  except  persons  who 
perform  these  activities  within 
residential  dwellings  that  they  own. 
unless  the  residential  dwelling  is 
occupied  by  a  person  or  persons  other 
than  the  owmer  or  the  owner's 
immediate  family  while  these  activities 
are  being  performed,  or  a  child  residing 
in  the  building  has  been  identified  as 
having  an  elevated  blood  lead  level. 
This  subpart  applies  only  in  those  States 
or  Indian  Country  that  do  not  have  an 
authorized  State  or  Tribal  program 
pursuant  to  §  745.324  of  subpart  Q. 

(c)  Each  department,  agency,  and 
instnunentahty  of  the  executive, 
legislative,  and  judicial  branches  of  the 
Federal  Government  having  jurisdiction 
over  any  property  or  facility,  or  engaged 
in  any  activity  resulting,  or  which  may 
result,  in  a  lead-based  paint  hazard,  and 
each  officer,  agent,  or  employee  thereof 
shall  be  subject  to.  and  comply  with,  all 
Federal,  State,  interstate,  and  local 


requirements,  both  substantive  and 
procedural,  including  the  requirements- 
of  this  subpart  regarcUng  lead-based 
paint,  lead-based  paint  activities,  and 
lead-based  paint  hazards. 

(d)  While  this  subpart  establishes 
specific  requirements  for  performing 
lead-based  paint  activities  should  they 
be  undertaken,  nothing  in  this  subpart 
requires  that  the  owner  or  occupant 
undertake  any  particular  lead-based 
paint  activity. 

§745.223    Definitions. 

The  definitions  in  subpart  A  apply  to 
this  subpart.  In  addition,  the  following 
definitions  apply. 

Abatement  means  any  measure  or  set 
of  measures  designed  to  permanently 
eliminate  lead-based  paint  hazards. 
Abatement  includes,  but  is  not  limited 
to: 

(1)  The  removal  of  lead-based  paint 
tmd  lead-contaminated  dust,  the 
permanent  enclosure  or  encapsulation 
of  lead-based  paint,  the  replacement  of 
lead-painted  surfaces  or  fixtures,  and 
the  removal  or  covering  of  lead- 
contaminated  soil;  and 

(2)  All  preparation,  cleanup,  disposal, 
and  post-abatement  clearance  testing 
activities  associated  with  such 
measures. 

(3)  Specifically,  abatement  includes, 
but  is  not  limited  to: 

(i)  Projects  for  which  there  is  a  written 
contract  or  other  documentation,  which 
provides  that  an  individual  or  firm  will 
be  conducting  activities  in  or  to  a 
residential  dwelling  or  child-occupied 
facility  that: 

(A)  Shall  result  in  the  permanent 
elimination  of  lead-based  paint  hazards; 
or 

(B)  Are  designed  to  permanently 
eliminate  lead-based  paint  hazards  and 
are  described  in  paragraphs  (1)  and  (2) 
of  this  definition. 

(ii)  Projects  resulting  in  the 
permanent  elimination  of  lead-based 
paint  hazards,  conducted  by  firms  or 
individuals  certified  in  accordance  with 
§  745.226,  unless  such  projects  are 
covered  by  paragraph  (4)  of  this 
definition; 

(iii)  Projects  resulting  in  the 
permanent  elimination  of  lead-based 
paint  hazards,  conducted  by  firms  or 
individuals  who,  through  their  company 
name  or  promotional  literature, 
represent,  advertise,  or  hold  themselves 
out  to  be  in  the  business  of  performing 
lead-based  paint  activities  as  identified 
and  defined  by  this  section,  unless  such 
projects  are  covered  by  paragraph  (4)  of 
this  definition;  or 

(iv)  Projects  resulting  in  the 
permanent  elimination  of  lead-based 
paint  hazards,  that  are  conducted  in 
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response  to  State  or  local  abatement 
orders. 

(4)  Abatement  does  not  include 
.  renovation,  ramodeling,  landscaping  or 
other  activities,  when  such  activities  are 
not  designed  to  permanently  eliminate 
lead-based  paint  hazards,  but,  instead, 
are  designed  lo  repair,  restore,  or 
remodel  a  given  structure  or  dwelling, 
even  though  these  activities  may 
incidentally  result  in  a  reduction  or 
elimination  o^  lead-based  paint  hazards. 
Furthermore,  bbatement  does  not 
include  interi  n  controls,  operations  and 
maintenance  i  activities,  or  other 
measures  and  activities  designed  to 
temporarily,  hut  not  p)ermanently, 
reduce  lead-b^sed  paint  hazards. 

Accredited  training  program  means  a 
training  program  that  has  been 
accredited  by jEPA  pursuant  to  §  745.225 
to  provide  training  for  individuals 
engaged  in  le^d-based  paint  activities. 

Adequate  quality  control  means  a 
plan  or  design  which  ensures  the 
authenticity,  integrity,  and  accuracy  of 
samples,  including  dust,  soil,  and  paint 
chip  or  paint  Elm  samples.  Adequate 
quality  control  also  includes  provisions 
for  representative  sampling. 

Certified  firm  means  a  company, 
partnership,  corporation,  sole 
proprietorship,  association,  or  other 
business  entity  that  performs  lead-based 
paint  activities  to  which  EPA  has  issued 
a  certificate  ol  approval  pursuant  to 
§  745.226(f). 

Certified  im  pector  means  an 
individual  wh  o  has  been  trained  by  an 
accredited  trai  ning  program,  as  defined 
by  this  sectior  ,  and  certified  by  EPA 
pursuant  to  §745.226  to  conduct 
inspections.  A  certified  inspector  also 
samples  for  th  s  presence  of  lead  in  dust 
and  soil  for  thj  purposes  of  abatement 
clearance  testing. 

Certified  ah  ttement  worker  means  an 
individual  wh  9  has  been  trained  by  an 
accredited  trai  ning  program,  as  defined 
by  this  sectior ,  and  certified  by  EPA 
pursuant  to  § :  '45.226  to  perform 
abatements. 

Certified  pn  iject  designer  means  an 
individual  wh  q  has  been  trained  by  an 
accredited  training  program,  as  defined 
by  this  section ,  and  certified  by  EPA 
pursuant  to  § : '45.226  to  prepare 
abatement  project  designs,  occupant 
protection  platis,  and  abatement  reports. 

Certified  ris  :  assessor  means  an 
individual  who  has  been  trained  by  an 
accredited  training  program,  as  defined 
by  this  sectior ,  and  certified  by  EPA 
pursuant  to  § :  '45.226  to  conduct  risk 
assessments.  J  i  risk  assessor  also 
samples  for  thj  presence  of  lead  in  dust 
and  soil  for  th  5  purposes  of  abatement 
clearance  testing. 


Certified  supervisor  means  an 
individual  who  has  been  trained  by  an 
accredited  training  program,  as  defined 
by  this  section,  and  certified  by  EPA 
pursuant  to  §  745.226  to  supervise  and 
conduct  abatements,  and  to  prepare 
occupant  protection  plans  and 
abatement  reports. 

Child-occupied  facility  means  a 
building,  or  portion  of  a  building, 
constructed  prior  to  1978,  visited 
regularly  by  the  same  child,  6  years  of 
age  or  under,  on  at  least  two  different 
days  within  any  week  (Sunday  through 
Saturday  period),  provided  that  each 
day's  visit  lasts  at  least  3  hours  and  the 
combined  weekly  visit  lasts  at  least  6 
hours,  and  the  combined  annual  visits 
last  at  least  60  hours.  Child-occupied 
facilities  may  include,  but  are  not 
limited  to,  day-care  centers,  preschools 
and  kindergarten  classrooms. 

Clearance  levels  are  values  that 
indicate  the  maximum  amount  of  lead 
permitted  in  dust  on  a  surface  following 
completion  of  an  abatement  activity. 

Common  area  means  a  portion  oi  a 
building  that  is  generally  accessible  to 
all  occupants.  Such  an  area  may 
include,  but  is  not  limited  to,  hallvt/ays, 
stairways,  laundry  and  recreational 
rooms,  playgrounds,  community 
centers,  garages,  and  boundary  fences. 

Component  or  building  component 
means  specific  design  or  structural 
elements  or  fixtures  of  a  building, 
residential  dwelling,  or  child-occupied 
facility  that  are  distinguished  fit)m  each 
other  by  form,  function,  and  location. 
These  include,  but  are  not  limited  to, 
interior  components  such  as:  ceilings, 
crown  molding,  walls,  chair  rails,  doors, 
door  trim,  floora,  fireplaces,  radiators 
and  other  heating  units,  shelves,  shelf 
supports,  stair  treads,  stair  risers,  stair 
stringers,  newel  posts,  railing  caps, 
balustrades,  windows  and  trim 
(including  sashes,  window  heads, 
jambs,  sills  or  stools  and  troughs),  built 
in  cabinets,  columns,  beams,  bathroom 
vanities,  counter  tops,  and  air 
conditioners;  and  exterior  components 
such  as:  painted  roofing,  chimneys, 
flashing,  gutters  and  downspouts, 
ceilings,  soffits,  fascias,  rake  boards, 
comerboards,  bulkheads,  doors  and 
door  trim,  fences,  floors,  joists,  lattice 
work,  railings  and  railing  caps,  siding, 
handrails,  stair  risers  and  treads,  stair 
stringers,  columns,  balustrades,  window 
sills  or  stools  and  troughs,  casings, 
sashes  and  wells,  and  air  conditioners. 

Containment  means  a  process  to 
protect  workers  and  the  environment  by 
controlling  exposures  to  the  lead- 
contaminated  dust  and  debris  created 
during  an  abatement. 

Course  agenda  means  an  outline  of 
the  key  topics  to  be  covered  during  a 


training  course,  including  the  time 
allotted  to  teach  each  topic. 

Course  test  means  an  evaluation  of  the 
overall  effectiveness  of  the  training 
which  shall  test  the  trainees'  knowledge 
and  retention  of  the  topics  covered 
during  the  course. 

Course  test  blue  print  means  written 
dociunentation  identifying  the 
proportion  of  course  test  questions 
devoted  to  each  major  topic  in  the 
course  curriculum. 

Deteriorated  paint  means  paint  that  is 
cracking,  flaking,  chipping,  peeling,  or 
otherwise  separating  from  the  substrate 
of  a  building  component. 

Discipline  means  one  of  the  specific 
types  or  categories  of  lead-based  paint 
activities  identified  in  this  subpart  for 
which  individuals  may  receive  training 
from  accredited  programs  and  become 
certified  by  EPA.  For  example, 
"abatement  worker"  is  a  discipline. 

Distinct  painting  history  means  the 
application  history,  as  indicated  by  its 
visual  appearance  or  a  record  of 
application,  over  time,  of  paint  or  other 
surface  coatings  to  a  component  or 
room. 

Documented  methodologies  are 
methods  or  protocols  used  to  sample  for 
the  presence  of  lead  in  paint,  dust,  and 
soil. 

Elevated  blood  lead  level  (EBL)  means 
an  excessive  absorption  of  lead  that  is 
a  confirmed  concentration  of  lead  in 
whole  blood  of  20  |ig/dl  (micrograms  of 
lead  per  deciliter  of  whole  blood)  for  a 
single  venous  test  or  of  15-19  jxg/dl  in 
two  consecutive  tests  taken  3  to  4 
months  apart. 

Encapsulant  means  a  substance  that 
forms  a  barrier  between  lead-based  paint 
and  the  environment  using  a  liquid- 
applied  coating  (with  or  without 
reinforcement  materials)  or  an 
adhesively  bonded  covering  material. 

Encapsulation  means  the  application 
of  an  encapsulant. 

Enclosure  means  the  use  of  rigid, 
durable  construction  materials  that  are 
mechanically  fastened  to  the  substrate 
in  order  to  act  as  a  barrier  between  lead- 
based  paint  and  the  environment. 

Guest  instructor  means  an  individual 
designated  by  the  training  program 
manager  or  principal  instructor  to 
provide  instruction  specific  to  the 
lecture,  hands-on  activities,  or  work 
practice  components  of  a  course. 

Hands-on  skills  assessment  means  an 
evaluation  which  tests  the  trainees' 
ability  to  satisfactorily  perform  the  work 
practices  and  procedures  identified  in 
§  745.225(d),  as  well  as  any  other  skill 
taught  in  a  training  course. 

Hazardous  waste  means  any  waste  as 
defined  in  40  CFR  261.3. 
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Inspection  means  a  surface-by-surface 
investigation  to  determine  the  presence 
of  lead-based  paint  and  the  provision  of 
a  report  explaining  the  results  of  the 
investigation. 

Interim  certification  means  the  status 
of  an  individual  who  has  successfully 
completed  the  appropriate  training 
course  in  a  discipline  hom  an 
accredited  training  program,  as  deftned 
by  this  section,  but  has  not  yet  received 
formal  certification  in  that  discipline 
from  EPA  pursuant  to  §  745.226.  hiterim 
certifications  expire  6  months  after  the 
completion  of  the  training  course,  and  is 
equivalent  to  a  certificate  for  the  6- 
month  period. 

Interim  controls  means  a  set  of 
measures  designed  to  temporarily 
reduce  human  exposure  or  likely 
exposure  to  lead-based  paint  hazards, 
including  specialized  cleaning,  repairs, 
maintenance,  painting,  temporary 
containment,  ongoing  monitoring  of 
lead-based  paint  hazards  or  potential 
hazards,  and  the  establishment  and 
operation  of  management  and  resident 
education  programs. 

Lead-based  paint  means  paint  or 
other  surface  coatings  that  contain  lead 
equal  to  or  in  excess  of  1.0  milligrams 
per  square  centimeter  or  more  than  0.5 
percent  by  weight. 

Lead-based  paint  activities  means,  in 
the  case  of  target  housing  and  child- 
occupied  facilities,  inspection,  risk 
assessment,  and  abatement,  as  defined 
in  this  subpart. 

Lead-based  paint  hazard  means  any 
condition  that  causes  exposure  to  lead 
from  lead-contaminated  dust,  lead- 
contaminated  soil,  or  lead-contaminated 
paint  that  is  deteriorated  or  present  in 
accessible  surfaces,  friction  surfaces,  or 
impact  surfaces  that  would  result  in 
adverse  human  health  effects  as 
identified  by  the  Administrator 
pursuant  to  TSCA  section  403. 

Lead-contaminated  dust  means 
surface  dust  in  residential  dwellings,  or 
child-occupied  facilities  that  contains 
an  area  or  mass  concentration  of  lead  at 
or  in  excess  of  levels  identified  by  the 
Administrator  pursuant  to  TSCA  section 
403. 

Lead-contaminated  soil  means  bare 
soil  on  residential  real  property  and  on 
the  property  of  a  child-occupied  facility 
that  contains  lead  at  or  in  excess  of 
levels  identified  by  the  Administrator 
pursuant  to  TSCA  section  403. 

Lead-hazard  screen  is  a  limited  risk 
assessment  activity  that  involves  limited 
paint  and  dust  sampling  as  described  in 
§  745.227(c). 

Living  area  means  any  area  of  a 
residential  dwelling  used  by  one  or 
more  children  age  6  and  under, 
including,  but  not  limited  to,  living 


rooms,  kitchen  areas,  dens,  play  rooms, 
and  children's  bedrooms. 

Multi-family  dwelling  means  a 
structure  that  contains  more  than  one 
separate  residential  dwelUng  unit, 
which  is  used  or  occupied,  or  intended 
to  be  used  or  occupied,  in  whole  or  in 
part,  as  the  home  or  residence  of  one  or 
more  persons. 

Paint  in  poor  condition  means  more 
than  10  square  feet  of  deteriorated  paint 
on  exterior  components  with  large 
surface  areas;  or  more  than  2  square  feet 
of  deteriorated  paint  on  interior 
components  with  large  surface  areas 
(e.g.,  walls,  ceilings,  floors,  doors);  or 
more  than  10  percent  of  the  total  siu^ace 
area  of  the  component  is  deteriorated  on 
interior  or  exterior  components  with 
small  surface  areas  (window  sills, 
baseboards,  soffits,  trim). 

Permanently  covered  soil  means  soil 
which  has  been  separated  from  human 
contact  by  the  placement  of  a  barrier 
consisting  of  solid,  relatively 
impernteable  materials,  such  as 
pavement  or  concrete.  Grass,  mulch, 
and  other  landscaping  materials  are  not 
considered  permanent  covering. 

Person  means  any  natural  or  judicial 
person  including  any  individual, 
corporation,  partnership,  or  association; 
any  Indian  Tribe,  State,  or  political 
subdivision  thereof;  any  interstate  body; 
and  any  department,  agency,  or 
instrumentality  of  the  Federal 
govenmient. 

Principal  instructor  means  the 
individual  who  has  the  primary 
responsibility  for  organizing  and 
teaching  a  particular  coiu^e. 

Recognized  laboratory  means  an 
environmental  laboratory  recognized  by 
EPA  pursuant  to  TSCA  section  405(b)  as 
being  capable  of  performing  an  analysis 
for  lead  compounds  in  paint,  soil,  and 
dust. 

Reduction  means  measures  designed 
to  reduce  or  eliminate  human  exposure 
to  lead-based  paint  hazards  through 
methods  including  interim  controls  and 
abatement. 

Residential  dwelling  means  (1)  a 
detached  single  family  dwelling  unit, 
including  attached  structiues  such  as 
porches  and  stoops;  or  (2)  a  single 
family  dwelling  unit  in  a  structure  that 
contains  more  than  one  separate 
residential  dwelling  unh,  which  is  used 
or  occupied,  or  intended  to  be  used  or 
occupied,  in  whole  or  in  part,  as  the 
home  or  residence  of  one  or  more 
persons. 

Risk  assessment  means  (1)  an  on-site 
investigation  to  determine  the  existence, 
nature,  severity,  and  location  of  lead- 
based  paint  hazards,  and  (2)  the 
provision  of  a  report  by  the  individual 
or  the  firm  conducting  the  risk 


assessment,  explaining  the  results  of  the 
investigation  and  options  for  reducing 
lead-based  paint  hazards. 

Target  housing  means  any  housing 
constructed  prior  to  1978,  except 
housing  for  the  elderly  or  persons  with 
disabilities  (unless  any  one  or  more 
children  age  6  years  or  under  resides  or 
is  expected  to  reside  in  such  housing  for 
the  elderly  or  persons  with  disabiUties) 
or  any  0-bedroom  dwelling. 

Training  curriculum  means  an 
established  set  of  course  topics  for  , 
instruction  in  an  accredited  training 
program  for  a  particular  discipline 
designed  to  provide  specialized 
knowledge  and  skills. 

Training  hour  means  at  least  50 
minutes  of  actual  learning,  including, 
but  not  limited  to,  time  devoted  to 
lecture,  learning  activities,  small  group 
activities,  demonstrations,  evaluations, 
and/or  hands-on  experience. 

Training  manager  means  the 
individual  responsible  for  administering 
a  training  program  and  monitoring  the 
performance  of  principal  instructors  and 
guest  instructors. 

Visual  inspection  for  clearance  testing 
means  the  visual  examination  of  a 
residential  dwelling  or  a  child-occupied 
facility  following  an  abatement  to 
determine  whether  or  not  the  abatement 
has  been  successfully  completed. 

Visual  inspection  for  risk  assessment 
means  the  visual  examination  of  a 
residential  dwelling  or  a  child-occupied 
facility  to  determine  the  existence  of 
deteriorated  lead-based  paint  or  other 
potential  sources  of  lead-based  paint 
hazards. 

§745.225  Accreditation  of  training 
programs:  target  housing  and  chiid- 
occupied  faciiiUes. 

(a)  Scope.  (1)  A  training  program  may 
seek  accreditation  to  ofier  lead-based 
paint  activities  courses  in  any  of  the 
following  disciplines:  inspector,  risk 
assessor,  supervisor,  project  designer, 
and  abatement  worker.  A  training 
program  may  also  seek  accreditation  to 
offer  re&esher  courses  for  each  of  the 
above  listed  discipUnes. 

(2)  Training  programs  may  first  apply 
to  EPA  for  accreditation  of  their  lead- 
based  paint  activities  courses  or 
refresher  courses  pursuant  to  this 
section  on  or  after  August  31, 1998. 

(3)  A  training  program  shall  not 
provide,  offer,  or  claim  to  provide  EPA- 
accredited  lead-based  paint  activities 
courses  without  applying  for  and 
receiving  accreditation  from  EPA  as 
required  under  paragraph  (b)  of  this 
section  on  or  after  March  1,  1999. 

(b)  Application  process.  The 
following  are  procedures  a  training 
program  shall  follow  to  receive  EPA 
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accreditatioii  to  off^er  lead-based  paint 
activities  coirses: 

(1)  A  training  program  seeking 
accreditation  shall  submit  a  written 
application  no  EPA  containing  the 
following  information: 

(i)  The  traoiing  program's  name, 
address,  and  telephone  number. 

(ii)  A  list  qf  courses  for  which  it  is 
applying  for  Accreditation. 

fiii)  A  statement  signed  by  the 
training  pro^*am  manager  certifying  that 
the  training  Brogram  meets  the 
requirement^  established  in  paragraph 
(c)  of  this  section.  If  a  training  program 
uses  EPA-redommended  model  training 
materials,  or  training  materials 
approved  by  a  State  or  Indian  Tribe  that 
has  been  authorized  by  EPA  under 
subpart  Q  of  this  part,  the  training 
program  man  ager  shall  include  a 
statement  ceitifying  that,  as  well. 

(iv)  If  a  trai  ning  program  does  not  use 
EPA-recomm  ended  model  training 
materials  or  t  raining  materials  approved 
by  an  authori  zed  State  or  Indian  Tribe, 
its  application  for  accreditation  shall 
also  include: 

(A)  A  copy  of  the  student  and 
instructor  manuals,  or  other  materials  to 
be  used  for  ei  ch  course. 

(B)  A  copy  of  the  course  agenda  for 
each  course. 

(v)  All  training  programs  shall  include 
in  their  applii  ::ation  for  accreditation  the 
following: 

(A)  A  aescmption  of  the  facilities  and 
equipment  to  be  used  for  lecture  and 
hands-on  trai  aing. 

(B)  A  copy  of  the  course  test  blueprint 
for  each  coun  e. 

(C)  A  description  of  the  activities  and 
procedures  that  will  be  used  for 
conducting  tne  assessment  of  hands-on 
skills  for  eacn  course. 

(D)  A  copy  pf  the  quality  control  plan 
as  described  i^  paragraph  (c)(9)  of  this 
section. 

(2)  If  a  training  program  meets  the 
requirements  tin  paragraph  (c)  of  this 
section,  then  EPA  shall  approve  the 
application  far  accreditation  no  more 
than  180  dayS  after  receiving  a  complete 
application  from  the  training  program. 
In  the  case  of  approval,  a  certificate  of 
accreditation  bhall  be  sent  to  the 
applicant.  In  jhe  case  of  disapproval,  a 
letter  describiig  the  reasons  for 
disapproval  shall  be  sent  to  the 
applicant.  Prior  to  disapproval,  EPA 
may,  at  its  discretion,  work  with  the 
applicant  to  address  inadequacies  in  the 
application  far  accreditation.  EPA  may 
also  request  additional  materials 
retained  by  the  training  program  under 
paragraph  (i)  of  this  section.  If  a  training 
program's  application  is  disapproved, 
the  program  itay  reapply  for 
accreditation  at  any  time. 


(3)  A  training  program  may  apply  for 
accreditation  to  offer  courses  or 
refresher  courses  in  as  many  disciplines 
as  it  chooses.  A  training  program  may 
seek  accreditation  for  additional  courses 
at  any  time  as  long  as  the  program  can 
demonstrate  that  it  meets  the 
requirements  of  this  section. 

(c)  Requirements  for  the  accreditation 
of  training  programs.  For  a  training 
program  to  obtain  accreditation  from 
EPA  to  offer  lead-based  paint  activities 
courses,  the  program  shall  meet  the 
following  requirements: 

(1)  The  training  program  shall  employ 
a  training  manager  who  has:      x 

(i)  At  least  2  years  of  experience, 
education,  or  training  in  teaching 
workers  or  adults;  or 

(ii)  A  bachelor's  or  graduate  degree  in 
building  construction  technology, 
engineering,  industrial  hygiene,  safety, 
public  health,  education,  business 
administration  or  program  management 
or  a  related  field;  or 

(iii)  Two  years  of  experience  in 
managing  a  training  program 
specializing  in  environmental  hazards; 
and 

(iv)  IDemonstrated  experience, 
education,  or  training  in  the 
construction  industry  including:  lead  or 
asbestos  abatement,  painting,  carpentry, 
renovation,  remodeling,  occupational 
safety  and  health,  or  industrial  hygiene. 

(2)  The  training  manager  shall 
designate  a  quafified  principal 
instructor  for  each  course  who  has: 

(i)  Demonstrated  experience, 
education,  or  training  in  teaching 
workers  or  adults;  and 

(ii)  Successfully  completed  at  least  16 
hours  of  any  EPA-accredited  or  EPA- 
authorized  State  or  Tribal-accredited 
lead-specific  training;  and 

(iii)  Demonstrated  experience, 
education,  or  training  in  lead  or  asbestos 
abatement,  painting,  carpentry, 
renovation,  remodeling,  occupational 
safety  and  health,  or  industrial  hygiene. 

(3)  The  principal  instructor  shall  be 
responsible  for  the  organization  of  the 
course  and  oversight  of  the  teaching  of 
all  course  material.  The  training 
manager  may  designate  guest  instructors 
as  needed  to  provide  instruction 
specific  to  the  lecture,  hands-on 
activities,  or  work  practice  components 
of  a  course. 

(4)  The  following  documents  shall  be 
recognized  by  EPA  as  evidence  that 
training  managers  and  principal 
instructors  have  the  education,  work 
experience,  training  requirements  or 
demonstrated  experienqe,  specifically 
listed  in  paragraphs  (9K1)  and  (c)(2)  of 
this  section.  This  do/!umentation  need 
not  be  submitted  with  the  accreditation 
application,  but,  if  not  submitted,  shall 


be  retained  by  the  training  program  as 
required  by  the  recordkeeping 
requirements  contained  in  paragraph  (i) 
of  this  section.  Those  documents 
include  the  following: 

(i)  Official  academic  transcripts  or 
diploma  as  evidence.of  meeting  the 
education  requirements. 

(ii)  Resumes,  letters  of  reference,  or 
dociunentation  of  work  experience,  as 
evidence  of  meeting  the  work 
experience  requirements. 

(iii)  Certificates  from  train-the-trainer 
courses  and  lead-specific  training 
courses,  as  evidence  of  meeting  the 
training  requirements. 

(5)  The  training  program  shall  ensure 
the  availability  of,  and  provide  adequate 
facilities  for,  the  delivery  of  the  lecture, 
course  test,  hands-on  training,  and 
assessment  activities.  This  includes 
providing  training  equipment  that 
reflects  current  work  practices  and 
maintaining  or  updating  the  equipment 
and  facilities  as  needed. 

(6)  To  become  accredited  in  the 
following  disciplines,  the  training 
program  shall  provide  training  courses 
that  meet  the  following  training  hour 
requirements: 

(i)  The  inspector  course  shall  last  a 
minimum  of  24  training  hours,  with  a 
minimum  of  8  hours  devoted  to  hands- 
on  training  activities.  The  minimum 
curriculum  requirements  for  the 
inspector  course  are  contained  in 
paragraph  (d)(1)  of  this  section. 

(ii)  The  risk  assessor  course  shall  last 
a  minimiun  of  16  training  hours,  with  a 
minimum  of  4  hours  devoted  to  hands- 
on  training  activities.  The  minimum 
curriculum  requirements  for  the  risk 
assessor  course  are  contained  in 
paragraph  (d)(2)  of  this  section. 

(iii)  Tne  supervisor  course  shall  last  a 
minimum  of  32  training  hours,  with  a 
minimum  of  8  hours  devoted  to  hands- 
on  activities.  The  minimiun  curriculum 
requirements  for  the  supervisor  course 
are  contained  in  paragraph  (d)(3)  of  this 
section. 

(iv)  The  project  designer  courae  shall 
last  a  minimum  of  8  training  hours.  The 
minimum  curriculum  requirements  for 
the  project  designer  course  are 
contained  in  paragraph  (d)(4)  of  this 
section. 

(v)  The  abatement  worker  course  shall 
last  a  minimum  of  16  training  hours, 
with  a  minimum  of  8  hours  devoted  to 
hands-on  training  activities.  The 
minimum  curriculum  requirements  for 
the  abatement  worker  course  are 
contained  in  paragraph  (d)(5)  of  this 
section. 

(7)  For  each  course  offered,  the 
training  program  shall  conduct  either  a 
course  test  at  the  completion  qf  the 
course,  and  if  applicable,  a  hands-on 
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skills  assessment,  or  in  the  alternative, 
a  proficiency  test  for  that  discipline. 
Each  individual  must  successfully 
complete  the  hands-on  skills  assessment 
and  receive  a  passing  score  on  the 
course  test  to  pass  any  course,  or 
successfully  complete  a  proficiency  test. 

(i)  The  training  manager  is 
responsible  for  maintaining  the  validity 
and  integrity  of  the  hands-on  skills 
assessment  or  profiency  test  to  ensure 
that  it  accurately  evaluates  the  trainees' 
performance  of  the  work  practices  and 
procedures  associated  with  the  course 
topics  contained  in  paragraph  (d)  of  this 
section. 

(ii)  The  training  manager  is 
responsible  for  maintaining  the  validity 
and  integrity  of  the  course  test  to  ensure 
that  it  accurately  evaluates  the  trainees' 
knowledge  and  retention  of  the  course 
topics. 

(iii)  The  course  test  shall  be 
developed  in  accordance  with  the  test 
blueprint  submitted  with  the  training 
accreditation  application. 

(8)  The  training  program  shall  issue 
unique  course  completion  certificates  to 
each  individual  who  passes  the  training 
course.  The  course  completion 
certificate  shall  include: 

(i)  The  name,  a  unique  identification 
niunber,  and  address  of  the  individual. 

(ii)  The  name  of  the  particular  course 
that  the  individual  completed. 

(iii)  Dates  of  course  completion/test 
passage. 

(iv)  Expiration  date  of  interim 
certification,  which  shall  be  6  months 
from  the  date  of  course  completion. 

(v)  The  name,  address,  and  telephone 
number  of  the  training  program. 

(9)  The  training  manager  shall 
develop  and  implement  a  quality 
control  plan.  The  plan  shall  be  used  to 
maintain  and  improve  the  quality  of  the 
training  program  over  time.  This  plan 
shall  contain  at  least  the  following 
elements: 

(i)  Procedures  for  periodic  revision  of 
training  materials  and  the  course  test  to 
reflect  innovations  in  the  field. 

(ii)  Procedures  for  the  training 
manager's  annual  review  of  principal 
instructor  competency. 

(10)  The  training  program  shall  oflier 
courses  which  teach  the  work  practice 
standards  for  conducting  lead-based 
paint  activities  contained  in  §  745.227, 
and  other  standards  developed  by  EPA 
pursuant  to  Title  IV  of  TSCA.  These 
standards  shall  be  taught  in  the 
appropriate  courses  to  provide  trainees 
with  the  knowledge  needed  to  perform 
the  lead-based  paint  activities  they  are 
responsible  for  conducting. 

(11)  The  training  manager  shall  be 
responsible  for  ensuring  that  the 
training  program  complies  at  all  times 


with  all  of  the  requirements  in  this 
section. 

(12)  The  training  manager  shall  allow 
EPA  to  audit  the  training  program  to 
verify  the  contents  of  the  application  for 
accreditation  as  described  in  paragraph 
(b)  of  this  section. 

(d)  Minimum  training  curriculum 
requirements.  To  become  accredited  to 
offer  lead-based  paint  courses 
instruction  in  the  specific  disciplines 
listed  below,  training  programs  must 
ensure  that  their  courses  of  study 
include,  at  a  minimum,  the  following 
coiu^e  topics.  Requirements  ending  in 
an  asterisk  (*)  indicate  areas  that  require 
hands-on  activities  as  an  integral 
component  of  the  course. 

(1)  Inspector,  (i)  Role  and 
responsibilities  of  an  inspector. 

(ii)  Background  information  on  lead 
and  its  adverse  health  effects. 

(iii)  Background  information  on 
Federal,  State,  and  local  regulations  and 
guidance  that  pertains  to  lead-based 
paint  and  lead-based  paint  activities. 

(iv)  Lead-based  paint  inspection 
methods,  including  selection  of  rooms 
and  components  for  sampling  or 
testing.  * 

(v)  Paint,  dust,  and  soil  sampling 
methodologies.* 

(vi)  Clearance  standards  and  testing, 
including  random  sampling.* 
.  (vii)  Preparation  of  the  final 
inspection  report.  * 

(viii)  Recordkeeping. 

(2)  Risk  assessor,  (i)  Role  and 
responsibilities  of  a  risk  assessor. 

(ii)  Collection  of  background 
information  to  perform  a  risk 
assessment. 

(iii)  Sources  of  environmental  lead 
contamination  such  as  paint,  surface 
dust  and  soil,  water,  air,  packaging,  and 
food. 

(iv)  Visual  inspection  for  the  purposes 
of  identifying  potential  sources  of  lead- 
based  paint  hazards.* 

(v)  Lead  hazard  screen  protocol. 

(vi)  Sampling  for  other  sources  of  lead 
exposure.* 

(vii)  Interpretation  of  lead-based  paint 
and  other  lead  sampling  results, 
including  all  applicable  State  or  Federal 
guidance  or  regulations  pertaining  to 
lead-based  paint  hazards.  * 

(viii)  Development  of  hazard  control 
options,  the  role  of  interim  controls,  and 
operations  and  maintenance  activities  to 
reduce  lead-based  paint  hazards. 

(ix)  Preparation  of  a  final  risk 
assessment  report. 

(3)  Supervisor,  (i)  Role  and 
responsibilities  of  a  supervisor. 

(ii)  Background  information  on  lead 
and  its  adverse  health  effects. 

(iii)  Background  information  on 
Federal,  State,  and  local  regulations  and 


guidance  that  pertain  to  lead-based 
paint  abatement. 

(iv)  Liability  and  insurance  issues 
relating  to  lead-based  paint  abatement. 

(v)  Risk  assessment  and  inspection 
report  interpretation.* 

(vi)  Development  and  implementation 
of  an  occupant  protection  plan  and 
abatement  report. 

(vii)  Lead-based  paint  hazard 
recognition  and  control.* 

(viii)  Lead-based  paint  abatement  and 
lead-based  paint  hazard  reduction 
methods,  including  restricted 
practices.* 

(ix)  Interior  dust  abatement/cleanup 
or  lead-based  paint  hazard  control  and 
reduction  methods.* 

(x)  Soil  and  exterior  dust  abatement  or 
lead-based  paint  hazard  control  and 
redaction  methods.* 

(xi)  Clearance  standards  and  testing. 

(xii)  Cleanup  and  waste  disposal. 

(xiii)  Recordkeeping. 

(4)  Project  designer,  (i)  Role  and 
responsibilities  of  a  project  designer. 

(ii)  Development  and  implementation 
of  an  occupant  protection  plan  for  large 
scale  abatement  projects. 

(iii)  Lead-based  paint  abatement  and 
lead-based  paint  hazard  reduction 
methods,  including  restricted  practices 
for  large-scale  abatement  projects. 

(iv)  Interior  dust  abatement/cleanup 
or  lead  hazard  control  and  reduction 
methods  for  large-scale  abatement 
projects. 

(v)  Clearance  standards  and  testing  for 
large  scale  abatement  projects. 

(vi)  Integration  of  lead-based  paint 
abatement  methods  with  modernization 
and  rehabilitation  projects  for  large 
scale  abatement  projects. 

(5)  Abatement  worker,  (i)  Role  and 
responsibilities  of  an  abatement  worker. 

(ii)  Background  information  on  lead 
and  its  adverse  health  effects. 

(iii)  Background  information  on 
Federal,  State  and  local  regulations  and 
guidance  that  pertain  to  lead-based 
paint  abatement. 

(iv)  Lead-based  paint  hazard 
recognition  and  control.* 

(v)  Lead-based  paint  abatement  and 
lead-based  paint  hazard  reduction 
methods,  including  restricted 
practices.* 

(vi)  Interior  dust  abatement  methods/ 
cleanup  or  lead-based  paint  hazard 
reduction.* 

(vii)  Soil  and  exterior  dust  abatement 
methods  or  lead-based  paint  hazard 
reduction.* 

(e)  Requirements  for  the  accreditation 
of  refresher  training  programs.  A 
training  program  may  seek  accreditation 
to  offer  refresher  training  courses  in  any 
of  the  following  disciplines:  inspector, 
risk  assessor,  supervisor,  project 
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designer,  and  abatement  worker.  To 
obtain  EPA  accreditation  to  offer 
refresher  trai|iing,  a  training  program 
must  meet  th^  following  minimiim 
requirement^ 

(1)  Each  r^h^sher  course  shall  review 
the  curriculum  topics  of  the  full-length 
courses  Uste<J  under  paragraph  (d)  of 
this  section,  Is  appropriate.  In  addition, 
to  become  accredited  to  offer  refresher 
training  courses,  training  programs  shall 
ensure  that  tkeir  courses  of  study 
include,  at  a  minimum,  the  following: 

(i)  An  overview  of  current  safety 
practices  relating  to  lead-based  paint 
activities  in  general,  as  well  as  specific 
information  pertaining  to  the 
appropriate  discipline. 

(ii)  Current  laws  and  regulations 
relating  to  leid-based  paint  activities  in 
general,  as  well  as  specific  information 
pertaining  tolthe  appropriate  discipline. 

(iii)  Current  technologies  relating  to 
lead-based  p^int  activities  in  general,  as 
well  as  speci^c  information  pertaining 
to  the  appropriate  discipline. 

(2)  Each  refresher  course,  except  for 
the  project  designer  course,  shall  last  a 
minimum  of  8  training  hours.  The 
project  desigiier  refresher  course  shall 
last  a  minimum  of  4  training  hours. 

(3)  For  eacB  course  offered,  the 
training  program  shall  conduct  a  hands- 
on  assessment  (if  applicable),  and  at  the 
completion  of  the  course,  a  course  test. 

(4)  A  training  program  may  apply  for 
accreditation  jof  a  refresher  course 
conciurently  With  its  application  for 
accreditation  |of  the  corresponding 
training  cour^  as  described  in 
paragraph  (b)  of  this  section.  If  so,  EPA 
shall  use  the  approval  procedure 
described  in  paragraph  (b)  of  this 
section.  In  addition,  the  minimum 
requirements  jcontained  in  paragraphs 
(c)  (except  foB  the  requirements  in 
paragraph  {c)|6)),  and  (e)(1),  (e)(2)  and 
(e)(3)  of  this  sfection  shall  also  apply. 

(5)  A  training  program  seeking 
accreditation  lo  offer  refresher  training 
courses  only  yhall  submit  a  written 
application  td  EPA  containing  the 
following  information: 

(i)  The  refresher  training  program's 
name,  address,  and  telephone  number. 

(ii)  A  list  on  courses  for  which  it  is 
applying  for  ^creditation. 

(iii)  A  statement  signed  by  the 
training  progriam  manager  certifying  that 
the  refresher  n-aining  program  meets  the 
minimum  recjuirements  established  in 
paragraph  (c)  pf  this  section,  except  for 
the  requirem^ts  in  paragraph  (c)(6)  of 
this  section.  If  a  training  program  uses 
EPA-developed  model  training 
materials,  or  training  materials 
approved  by  i  State  or  Indian  Tribe  that 
has  been  autlmrized  by  EPA  under 
§  745.324  to  c  Bvelop  its  refresher 


training  course  materials,  the  training 
manager  shall  include  a  statement 
certifyinK  that,  as  well. 

(iv)  If  tne  refresher  training  course 
materials  are  not  based  on  EPA- 
develop^d  model  training  materials  or 
training  materials  approved  by  an 
authorized  State  or  Indian  Tribe,  the 
training  program's  application  for 
accreditation  shall  include: 

(A)  A  copy  of  the  student  and 
instructor  manuals  to  be  used  for  each 
course. 

(B)  A  copy  of  the  course  agenda  for 
each  course. 

(v)  All  refresher  training  programs 
shall  include  in  their  application  for 
accreditation  the  following: 

(A)  A  description  of  the  facilities  and 
equipment  to  be  used  for  lecture  and 
hands-on  training. 

(B)  A  copy  of  the  course  test  blueprint 
'  for  each  course. 

(C)  A  description  of  the  activities  and 
procedures  that  will  be  used  for 
conducting  the  assessment  of  hands-on 
skills  for  each  course  (if  applicable). 

(D)  A  copy  of  the  quality  control  plan 
as  described  in  paragraph  (c)(9)  of  this 
section. 

(vi)  The  requirements  in  paragraphs 
(c)(1)  through  (c)(5).  and  (c)(7)  through 
(c)(12)  of  this  section  apply  to  refresher 
training  providere. 

(vii)  If  a  refresher  training  program 
meets  the  requirements  listed  in  this 
paragraph,  then  EPA  shall  approve  the 
application  for  accreditation  no  more 
than  180  days  after  receiving  a  complete 
application  from  the  refresher  training 
program.  In  the  case  of  approval,  a 
certificate  of  accreditation  shall  be  sent 
to  the  applicant.  In  the  case  of 
disapproval,  a  letter  describing  the 
reasons  for  disapproval  shall  be  sent  to 
the  applicant.  Prior  to  disapproval,  EPA 
may,  at  its  discretion,  work  with  the 
applicant  to  address  inadequacies  in  the 
application  for  accreditation.  EPA  may 
also  request  additional  materials 
retained  by  the  refresher  training 
program  under  paragraph  (i)  of  this 
section.  If  a  refresher  training  program's 
application  is  disapproved,  the  program 
may  reapply  for  accreditation  at  any* 
rtime. 

(f)  Re-accreditation  of  training 
programs.  (1)  Unless  re-accredited,  a 
training  program's  accreditation 
(including  refi'esher  training 
accreditation)  shall  expire  4  years  after 
the  date  of  issuance.  If  a  training 
program  meets  the  requirements  of  this 
section,  the  training  program  shall  be  re- 
accredited. 

(2)  A  training  program  seeking  re- 
accreditation  shall  submit  an 
application  to  EPA  no  later  than  180 
days  before  its  accreditation  expires.  If 


a  training  program  does  not  submit  its 
application  for  re-accreditation  by  that 
date,  EPA  cannot  guarantee  that  the 
program  will  be  re-accredited  before  the 
end  of  the  accreditation  period. 

(3)  The  training  program's  application 
for  re-accreditation  shall  contain: 

(i)  The  training  program's  name, 
address,  and  telephone  number. 

(ii)  A  list  of  courses  for  which  it  is 
applying  for  re-accreditation. 

(iii)  A  description  of  any  changes  to 
the  training  facility,  equipment  or 
course  materials  since  its  last 
application  was  approved  that  adversely 
affects  the  students  ability  to  learn. 

(iv)  A  statement  signed  by  the 
program  manager  stating: 

(A)  That  the  training  program 
complies  at  all  times  with  all 
requirements  in  paragraphs  (c)  and  (e)  of 
this  section,  as  applicable;  and 

(B)  The  recordxeeping  and  reporting 
requirements  of  paragraph  (i)  of  this 
section  shall  be  followed. 

(4)  Upon  request,  the  training  program 
shall  allow  EPA  to  audit  the  training 
program  to  verify  the  contents  of  the 
application  for  re-accreditation  as 
described  in  paragraph  (f)(3)  of  this 
section. 

(g)  Suspension,  revocation,  and 
modification  of  accredited  training 
programs.  (1)  EPA  may,  after  notice  and 
an  opportimity  for  hearing,  suspend, 
revoke,  or  modify  training  program 
accreditation  (including  refresher 
training  accreditation)  if  a  training 
program,  training  manager,  or  other 
person  with  supervisory  authority  over 
the  training  program  has: 

(i)  Misrepresented  the  contents  of  a 
training  course  to  EPA  and/or  the 
student  population. 

(ii)  Failed  to  submit  required 
information  or  notifications  in  a  timely 
maimer. 

(iii)  Failed  to  maintain  required 
records. 

(iv)  Falsified  accreditation  records, - 
instructor  qualifications,  or  other 
accreditation-related  information  or 
documentation. 

(v)  Failed  to  comply  with  the  training 
standards  and  requirements  in  this 
section. 

(vi)  Failed  to  comply  with  Federal, 
State,  or  local  lead-based  paint  statutes 
or  regulations. 

(vii)  Made  false  or  misleading 
statements  to  EPA  in  its  application  for 
accreditation  or  re-accreditation  which 
EPA  relied  upon  in  approving  the 
application. 

(2)  In  addition  to  an  administrative  or 
judicial  finding  of  violation,  execution 
of  a  consent  agreement  in  settlement  of 
an  enforcement  action  constitutes,  for 
purposes  of  this  section,  evidence  of  a 
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failure  to  comply  with  relevant  statutes 
or  regulations. 

(h)  Procedures  for  suspension, 
revocation  or  modification  of  training 
pmgmm  accreditation.  (1)  Prior  to 
taking  action  to  suspend,  revoke,  or 
modify  the  accreditation  of  a  training 
program,  EPA  shall  notify  the  affectmi 
entity  in  writing  of  the  following: 

(i)  The  legal  and  factual  basis  for  the 
suspension,  revocation,  or  modification. 

(ii)  The  anticipated  commencement 
date  and  duration  of  the  suspension, 
revocation,  or  modification. 

(iii)  Actions,  if  any,  which  the 
affected  entity  may  take  to  avoid 
suspension,  revocation,  or  modification, 
or  to  receive  accreditation  in  the  future. 

(iv)  The  opportunity  and  method  for 
requesting  a  hearing  prior  to  final  EPA 
action  to  suspend,  revoke  or  modify 
accreditation. 

(v)  Any  additional  information,  as 
appropriate,  which  EPA  may  provide. 

(2)  If  a  hearing  is  requested  oy  the 
accredited  training  program,  EPA  shall: 

(i)  Provide  the  affected  entity  an 
opportunity  to  offer  written  statements 
in  response  to  EPA's  assertions  of  the 
legal  and  factual  basis  for  its  proposed 
action,  and  any  other  explanations, 
comments,  and  arguments  it  deems 
relevant  to  the  proposed  action. 

(ii)  Provide  the  affected  entity  such 
other  procedural  opportunities  as  EPA 
may  deem  appropriate  to  ensiue  a  fair 
and  impartial  hearing. 

(iii)  Appoint  an  official  of  EPA  as 
Presiding  Officer  to  conduct  the  hearing. 
No  person  shall  serve  as  Presiding 
Officer  if  he  or  she  has  had  any  prior 
connection  with  the  specific  matter. 

(3)  The  Presiding  Officer  appointed 
pursuant  to  paragraph  (h)(2)  of  this 
section  shall: 

(i)  Conduct  a  fair,  orderly,  and 
impartial  hearing  within  90  days  of  the 
request  for  a  hearing. 

(ii)  Consider  all  relevant  evidence, 
explanation,  comment,  and  argument 
submitted. 

(iii)  Notify  the  affected  entity  in 
writing  within  90  days  of  completion  of 
the  hearing  of  his  or  her  decision  and 
order.  Such  an  order  is  a  final  agency 
action  which  may  be  subject  to  judicial 
review. 

(4)  If  EPA  determines  that  the  public 
health,  interest,  or  welfare  warrants 
immediate  action  to  suspend  the 
accreditation  of  any  training  program 
prior  to  the  opportunity  for  a  hearing,  it 
shall: 

(i)  Notify  the  affected  entity  of  its 
intent  to  immediately  suspend  training 
program  accreditation  for  the  reasons 
listed  in  paragraph  (g)(1)  of  this  section. 
If  a  suspension,  revocation,  or 
modification  notice  has  not  previously 


been  issued  pursuant  to  paragraph  (g)(1) 
of  this  section,  it  shall  be  issued  at  the 
same  time  the  emergency  suspension 
notice  is  issued. 

(ii)  Notify  the  affected  entity  in 
writing  of  the  grounds  for  the  immediate 
suspension  and  why  it  is  necessary  to 
suspend  the  entity's  accreditation  before 
an  opportimity  for  a  suspension, 
revocation  or  modification  hearing. 

(iii)  Notify  the  affected  entity  ofthe 
anticipated  commencement  date  and 
duration  of  the  immediate  suspension. 

(iv)  Notify  the  affected  entity  of  its 
right  to  request  a  hearing  on  the 
immediate  suspension  within  15  days  of 
the  suspension  taking  place  and  the 
procedures  for  the  conduct  of  such  a 
hearing. 

(5)  Any  notice,  decision,  or  order 
issued  by  EPA  luider  this  section,  any 
transcripts  or  other  verbatim  record  of 
oral  testimony,  and  any  dociunents  filed 
by  an  accredited  training  program  in  a 
hearing  under  this  section  shall  be 
available  to  the  public,  except  as 
otherwise  provided  by  section  14  of 
TSCA  or  by  part  2  of  this  title.  Any  such 
hearing  at  which  oral  testimony  is 
presented  shall  be  open  to  the  public, 
except  that  the  Presiding  Officer  may 
exclude  the  public  to  the  extent 
necessary  to  allow  presentation  of 
information  which  may  be  entitled  to 
confidential  treatment  under  section  14 
of  TSCA  or  part  2  of  this  title. 

(6)  The  public  shall  be  notified  of  the 
suspension,  revocation,  modification  or 
reinstatement  of  a  training  program's 
accreditation  through  appropriate 
mechanisms. 

(7)  EPA  shall  maintain  a  list  of  parties 
whose  accreditation  has  been 
suspended,  revoked,  modified  or 
reinstated. 

(i)  Training  progmm  recordkeeping 
requirements.  (1)  Accredited  training 
programs  shall  maintain,  and  make 
available  to  EPA,  upon  request,  the 
following  records: 

(i)  All  documents  specified  in 
paragraph  (c)(4)  of  this  section  that 
demonstrate  the  qualifications  listed  in 
paragraphs  (c)(1)  and  (c)(2)  of  this 
section  ofthe  training  manager  and 
principal  instructors. 

(ii)  Ciurent  curriculum/course 
materials  and  documents  reflecting  any 
changes  made  to  these  materials. 

(iiij  The  course  test  blueprint. 

(iv)  Information  regarding  how  the 
hands-on  assessment  is  conducted 
including,  but  not  limited  to: 

(A)  Who  conducts  the  assessment. 

(B)  How  the  skills  are  graded. 

(C)  What  facilities  are  used. 

(D)  The  pass/faii  rate. 

(v)  The  quality  control  plan  as 
described  in  paragraph  (c)(9)  of  this 
section. 


(vi)  Results  ofthe  students'  hands-on 
skills  assessments  and  course  tests,  and 
a  record  of  each  student's  course 
completion  certificate. 

(vii)  Any  other  material  not  listed 
above  in  paragraphs  (i)(l)(i)  through 
(i)(l)(vi)  of  this  section  that  was 
submitted  to  EPA  as  part  of  the 
program's  application  for  accreditation. 

(2)  The  training  program  shall  retain 
these  records  at  the  address  specified  on 
the  training  program  accreditation 
appUcation  (or  as  modified  in 
accordance  with  paragraph  (i)(3)  of  this 
section  for  a  minimum  of  3  years  and  6 
months. 

(3)  The  training  program  shall  notify 
EPA  in  writing  widiin  30  days  of 
changing  the  address  specified  on  its 
training  program  accreditation 
appUcation  or  transferring  the  records 
from  that  address. 

§746.226    Certification  of  individuals  and 
firms  engaged  in  lead-based  paint 
activities:  target  housing  and  chiid- 
occupled  facilities. 

(a)  Certification  of  individuals.  (1) 
Individuals  seeking  certification  by  EPA 
to  engage  in  lead-based  paint  activities 
must  either: 

(i)  Submit  to  EPA  an  application 
demonstrating  that  they  meet  the 
requirements  established  in  paragraphs 
fb)  or  (c)  of  this  section  for  the  particular 
discipline  for  which  certification  is 
sought;  or 

(ii)  Submit  to  EPA  an  application  with 
a  copy  of  a  valid  lead-based  paint 
activities  certification  (or  equivalent) 
fit)m  a  State  or  Tribal  program  that  has 
been  authorized  by  EPA  piu^uant  to 
subpart  Q  of  this  part. 

(2)  Individuals  may  first  apply  to  EPA 
for  certification  to  engage  in  lead-based 
paint  activities  pursuant  to  this  section 
on  or  after  March  1,  1999. 

(3)  Following  the  submission  of  an 
application  demonstrating  that  all  the 
requirements  of  this  section  have  been 
meet,  EPA  shall  certify  an  applicant  as 
an  inspector,  risk  assessor,  supervisor, 
project  designer,  or  abatement  worker, 
as  appropriate. 

(4)  Upon  receiving  EPA  certification, 
individuals  conducting  lead-based  paint 
activities  shall  comply  with  the  work 
practice  standards  for  performing  the 
appropriate  lead-based  paint  activities 
as  established  in  §  745.227. 

(5)  It  shall  be  a  violation  of  TSCA  for 
an  individual  to  conduct  any  of  the 
lead-based  paint  activities  described  in 
§  745.227  after  August  30,  1999,  if  tliat 
individual  has  not  been  certified  by  EPA 
pursuant  to  this  section  to  do  so. 

(b)  Inspector,  risk  assessor  or 
supervisor.  (1)  To  become  certified  by 
EPA  as  an  inspector,  risk  assessor,  or 
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(2)  No  additional 
/or  education 


supervisor,  pursuant  to  paragraph 
(a)(l)(i)  of  thi^  section,  an  individual 
must:  j 

(i)  Successnilly  complete  an 
accredited  coiirse  in  the  appropriate 
discipline  and  receive  a  course 
completion  certificate  from  an 
accredited  training  program. 

(ii)  Pass  the  .certification  exam  in  the 
appropriate  dijscipline  offered  by  EPA: 
and,  I 

(iii)  Meet  orjexceed  the  following 
experience  an^or  education 
requirements: 

(A)  Inspectc 
experience  an^ 
requirements. 

(2)  (Reserved] 

(B)  Risk  assdssors.  [1)  Successful 
completion  of  |an  accredited  training 
course  for  inspectors;  and 

(2)  Bachelor's  degree  and  1  year  of 
experience  in  $.  related  Held  (e.g.,  lead, 
asbestos,  environmental  remediation 
work,  or  const^ction),  or  an  Associates 
degree  and  2  years  experience  in  a 
related  field  (ag.,  lead,  asbestos, 
environmental  remediation  woric,  or 
construction);  br 

(J)  Certification  as  an  industrial 
hygienist.  professional  engineer, 
registered  architect  and/or  certification 
in  a  related  engineering/health/ 
environmentaljfield  (e.g.,  safety 
professional,  efivironmental  scientist); 
I 

[4)  A  high  s(iiool  diploma  (or 
equivalent),  and  at  least  3  years  of 
experience  in  a  related  field  (e.g.,  lead, 
asbestos,  environmental  remediation 
work  or  constriction). 

(C)  Supervisor:  (7)  One  year  of  • 
experience  as  a  certified  lead-based 
paint  abatement  worker;  or 

[2]  At  least  2\  years  of  experience  in 
a  related  field  |e.g.,  lead,  asbestos,  or 
environmental  Iremediation  work)  or  in 
the  building  trades. 

(2)  The  following  documents  shall  be 
recognized  by  EPA  as  evidence  of 
meeting  the  requirements  listed  in 
(b)(2)(iii)  of  thi$  paragraph: 

(i)  Official  adademic  transcripts  or 
diploma,  as  ev^ence  of  meeting  the 
education  requirements. 

(ii)  Resumes]  letters  of  reference,  or 
documentation  of  work  experience,  as 
evidence  of  meeting  the  work 
experience  requirements. 

(iii)  Course  completion  certificates 
from  lead-specific  or  other  related 
training  courses,  issued  by  accredited 
training  progratns,  as  evidence  of 
meeting  the  tra  ning  requirements. 

(3)  In  order  ti  >  take  the  certification 
examination  fo^  a  particular  discipline 
an  individual  itiust: 

(i)  Successfu  ly  complete  an 
accredited  couise  in  the  appropriate 


discipUne  and  receive  a  course 
completion  certificate  from  an 
accredited  training  program. 

(ii)  Meet  or  exceed  the  education  and/ 
or  experience  requirements  in  paragraph 
(b)(l)(iii)  of  this  section. 

(4)  The  course  completion  certificate 
shall  serve  as  interim  certification  for  an 
individual  imtil  the  next  available 
opportunity  to  take  the  certification 
exam.  Such  interim  certification  shall 
expire  6  months  after  issuance. 

(5)  After  passing  the  appropriate 
certification  exam  and  submitting  an 
application  demonstrating  that  he/she 
meets  the  appropriate  training, 
education,  and/or  experience 
prerequisites  described  in  paragraph 
(b)(1)  of  this  section,  an  individual  shall 
be  issued  a  certificate  by  EPA.  To 
maintain  certification,  an  individual 
must  be  re-certified  as  described  in 
paragraph  (e)  of  this  section. 

(6)  An  individual  may  take  the 
certification  exam  no  more  than  three 
times  within  6  months  of  receiving  a 
course  completion  certificate. 

(7)  If  an  individual  does  not  pass  the 
certification  exam  and  receive  a 
certificate  within  6  months  of  receiving 
his/her  course  completion  certificate, 
the  individual  must  retake  the 
appropriate  course  fixim  an  accredited 
training  program  before  reapplying  for 
certification  from  EPA. 

(c)  Abatement  worker  and  project 
designer.  (1)  To  become  certified  by 
EPA  as  an  abatement  worker  or  project 
designer,  pursuant  to  paragraph  (a)(l)(i) 
of  this  section,  an  individual  must: 

(i)  Successfully  complete  an 
accredited  course  in  the  appropriate 
discipline  and  receive  a  course 
completion  certificate  from  an 
accredited  training  program. 

(ii)  Meet  or  exceed  the  following 
additional  experience  and/or  education 
requirements: 

(A)  Abatement  workers.  (J)  No 
additional  experience  and/or  education 
requirements. 

(2)  (Reserved] 

(B)  Project  designers.  (1)  Successful 
completion  of  an  accredited  training 
course  for  supervisors. 

(2)  Bachelor's  degree  in  engineering, 
architecture,  or  a  related  profession,  and 
1  year  of  experience  in  building 
construction  and  design  or  a  related 
field;  or 

(3)  Four  years  of  experience  in 
building  construction  and  design  or  a 
related  field. 

(2)  The  following  documents  shall  be 
recognized  by  EPA  as  evidence  of 
meeting  the  requirements  listed  in  this 
paragraph: 


(i)  Official  academic  transcripts  or 
diploma,  as  evidence  of  meeting  the 
education  reqmrements. 

(ii)  Resiunes,  letters  of  reference,  or 
documentation  of  work  experience,  as 
evidence  of  meeting  the  work 
experience  requirements. 

(iii)  Course  completion  certificates 
from  lead-specific  or  other  related 
training  courses,  issued  by  accredited 
training  programs,  as  evidence  of 
meeting  the  training  requirements. 

(3)  The  course  completion  certificate 
shall  serve  as  an  interim  certification 
until  certification  from  EPA  is  received, 
but  shall  be  valid  for  no  more  than  6 
months  from  the  date  of  completion. 

(4)  After  successfully  completing  the 
appropriate  training  courses  and 
meeting  any  other  qualifications 
described  in  paragraph  (c)(1)  of  this 
section,  an  individual  shall  be  issued  a 
certificate  from  EPA.  To  maintain 
certification,  an  individual  must  be  re- 
certified as  described  in  paragraph  (e)  of 
this  section. 

(d)  Certification  based  on  prior 
training.  (1)  Any  individual  who 
received  training  in  a  lead-based  paint 
activity  between  October  1, 1990,  and 
March  1, 1999  shall  be  eligible  for 
certification  by  EPA  under  the 
alternative  procedures  contained  in  this 
paragraph.  Individuals  who  have 
received  lead-based  paint  activities 
training  at  an  EPA-authorized  State  or 
Tribal  accredited  training  program  shall 
also  be  eligible  for  certification  by  EPA 
under  the  following  alternative 
procedures: 

(i)  Applicants  for  certification  as  an 
inspector,  risk  assessor,  or  supervisor 
shall: 

(A)  Demonstrate  that  the  applicant 
has  successfully  completed  training  or 
on-the-job  training  in  the  conduct  of  a 
lead-based  paint  activity. 

(B)  Demonstrate  that  the  applicant 
meets  or  exceeds  the  education  and/or 
experience  requirements  in  paragraph 
(b)(l)(iii)  of  this  section. 

(C)  Successfully  complete  an 
accredited  refi^sher  training  course  for 
the  appropriate  discipline. 

(D)  Pass  a  certification  exam 
administered  by  EPA  for  the  appropriate 
discipline. 

(ii)  Applicants  for  certification  as  an 
abatement  worker  or  project  designer 
shall: 

(A)  Demonstrate  that  the  applicant 
has  successfully  completed  training  or 
on-the-job  training  in  the  conduct  of  a 
lead-based  paint  activity. 

(B)  E)emonstrate  that  the  applicant 
meets  the  education  and/or  experience 
requirements  in  paragraphs  (c)(1)  of  this 
section;  and 
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(C)  Successfully  complete  an 
accredited  refresher  training  course  for 
the  appropriate  discipline. 

(2)  Individuals  shall  have  until 
August  30, 1999  to  apply  to  EPA  for 
certification  under  the  above 
procedures.  After  that  date,  al) 
individuals  wishing  to  obtain 
certification  must  do  so  through  the 
procedures  described  in  paragraph  (a), 
and  paragraph  (b)  or  (c)  of  this  section, 
according  to  the  discipline  for  which 
certification  is  sought. 

(e)  Re-certification.  (1)  To  maintain 
certification  in  a  particular  discipUne,  a 
certified  individual  shall  apply  to  and 
be  re-certified  by  EPA  in  that  discipline 
by  EPA  either: 

(i)  Every  3  years  if  the  individual 
completed  a  training  course  with  a 
course  test  and  hands-on  assessment;  or 

(ii)  every  5  years  if  the  individual 
completed  a  training  course  with  a 
proficiency  test. 

(2)  An  individual  shall  be  re-certified 
if  the  individual  successfully  completes 
the  appropriate  accredited  refresher 
training  course  and  submits  a  valid  copy 
of  the  appropriate  refi«sher  coiu'se 
completion  certificate. 

(f)  Certification  of  firms.  (1)  All  firms 
which  perform  or  offer  to  perform  any 
of  the  lead-based  paint  activities 
described  in  §  745.227  after  August  30, 
1999  shall  be  certified  by  EPA. 

(2)  A  firm  seeking  certification  shall 
submit  to  EPA  a  letter  attesting  that  the 
firm  shall  only  employ  appropriately 
certified  employees  to  conduct  lead- 
based  paint  activities,  and  that  the  firm 
and  its  employees  shall  follow  the  work 
practice  standards  in  §745.227  for 
conducting  lead-based  paint  activities. 

(3)  From  the  date  of  receiving  the 
firm's  letter  requesting  certification, 
EPA  shall  have  90  days  to  approve  or 
disapprove  the  firm's  request  for 
certification.  Within  that  time,  EPA 
shall  respond  with  either  a  certificate  of 
approval  or  a  letter  describing  the  • 
reasons  for  a  disapproval. 

(4)  The  firm  shall  maintain  all  records 
pursuant  to  the  requirements  in 

§  745.227. 

(5)  Firms  may  first  apply  to  EPA  for 
certification  to  engage  in  lead-based 
paint  activities  pursuant  to  this  section 
on  or  after  March  1, 1999. 

(g)  Suspension,  revocation,  and 
modification  of  certifications  of 
individuals  engaged  in  lead-based  paint 
activities.  (1)  EPA  may,  after  notice  and 
opportunity  for  hearing,  suspend, 
revoke,  or  modify  an  individual's 
certification  if  an  individual  has: 

(i)  Obtained  training  documentation 
through  finudulent  means. 

(ii)  Gained  admission  to  and 
completed  an  accredited  training 


program  through  misrepresentation  of 
admission  requirements. 

(iii)  Obtained  certification  through 
misrepresentation  of  certification 
requirements  or  related  documents 
dealing  with  education,  training, 
professional  registration,  or  experience. 

(iv)  Performed  work  requiring 
certification  at  a  job  site  without  having 
proof  of  certification. 

(v)  Permitted  the  duplication  or  use  of 
the  individual's  own  certificate  by 
another. 

(vi)  Performed  work  for  which 
certification  is  required,  but  for  which 
appropriate  certification  has  not  been 
received. 

(vii)  Failed  to  comply  with  the 
appropriate  work  practice  standards  for 
lead-based  paint  activities  at  §  745.227. 
(viii)  Failed  to  comply  with  Federal, 
State,  or  local  lead-based  paint  statutes 
or  regulations. 

(2)  In  addition  to  an  administrative  or 
judicial  finding  of  violation,  for 
purposes  of  this  section  only,  execution 
of  a  consent  agreement  in  settlement  of 
an  enforcement  action  constitutes 
evidence  of  a  failure  to  comply  with 
relevant  statutes  or  regulations. 

(h)  Suspension,  revocation,  and 
modification  of  certifications  affirms 
engaged  in  lead-based  paint  activities. 
(1)  EPA  may,  after  notice  and 
opportunity  for  hearing,  suspend, 
revoke,  or  modify  a  firm's  certification 
if  a  firm  has: 

(i)  Performed  work  requiring 
certification  at  a  job  site  with 
individuals  who  are  not  certified. 

(ii)  Failed  to  comply  with  the  work 
practice  standards  estabUshed  in 
§745.227. 

(iii)  Misrepresented  facts  in  its  letter 
of  apphcation  for  certification  to  EPA. 

(ivj  Failed  to  maintain  required 
records. 

(v)  Failed  to  comply  with  Federal, 
State,  or  local  lead-based  paint  statutes 
or  regulations. 

(2)  In  addition  to  an  administrative  or 
judicial  finding  of  violation,  for 
purposes  of  this  section  only,  execution 
of  a  consent  agreement  in  settlement  of 
an  enforcement  action  constitutes 
evidence  of  a  failure  to  comply  with 
relevant  statutes  or  regulations, 
(i)  Procedures  for  suspension, 
revocation,  or  modification  of  the 
certification  of  individuals  or  firms. 

(1)  If  EPA  decides  to  suspend,  revoke, 
or  modify  the  certification  of  any 
individual  or  firm,  it  shall  notify  the 
affected  entity  in  writing  of  the 
following: 

(i)  The  legal  and  factual  basis  for  the 
suspension,  revocation,  or  modification. 

(ii)  The  commencement  date  and 
duration  of  the  suspension,  revocation, 
or  modification. 


(iii)  Actions,  if  any,  which  the 
affected  entity  may  take  to  avoid 
suspension,  revocation,  or  modification 
or  to  receive  certification  in  the  future. 

(iv)  The  opportunity  and  method  for 
requesting  a  hearing  prior  to  final  EPA 
action  to  suspend,  revoke,  or  modify 
certification. 

(v)  Any  additional  information,  as 
appropriate,  which  EPA  may  provide. 

(2)  If  a  hearing  is  requested  by  the 
certified  individual  or  firm,  EPA  shall: 

(i)  Provide  the  affected  entity  an 
opportimity  to  offer  written  statements 
in  response  to  EPA's  assertion  of  the 
legal  and  factual  basis  and  any  other 
explanations,  comments,  and  arguments 
it  deems  relevant  to  the  proposed 
action. 

(ii)  Provide  the  affected  entity  such 
otner  procedural  opportunities  as  EPA 
may  deem  appropriate  to  ensure  a  fair 
and  impartial  hearing. 

(iii)  Appoint  an  official  of  EPA  as 
Presiding  Officer  to  conduct  the  hearing. 
No  person  shall  serve  as  Presiding 
Officer  if  he  or  she  has  had  any  prior 
cormection  with  the  specific  matter. 

(3)  The  Presiding  Officer  shall: 
(i)  Conduct  a  fair,  orderly,  and 

impartial  hearing  within  90  days  of  the 
request  for  a  hearing; 

(ii)  Consider  all  relevant  evidence, 
explanation,  comment,  and  argiunent 
submitted;  and 

(iii)  Notify  the  affected  entity  in 
writing  within  90  days  of  completion  of 
the  hearing  of  his  or  her  decision  and 
order.  Such  an  order  is  a  final  EPA 
action  subject  to  judicial  review. 

(4)  If  EPA  determines  that  the  public 
health,  interest,  or  welfare  warrants 
immediate  action  to  suspend  the 
certification  of  any  individual  or  firm 
prior  to  the  opportunity  for  a  hearing,  it 
shall: 

(i)  Notify  the  affected  entity  of  its 
intent  to  immediately  suspend 
certification  for  the  reasons  listed  in 
paragraph  (h)(1)  of  this  section.  If  a 
susf>ension,  revocation,  or  modification 
notice  has  not  previously  been  issued,  it 
shall  be  issued  at  the  same  time  the 
immediate  suspension  notice  is  issued. 

(ii)  Notify  the  affected  entity  in 
writing  of  the  grounds  upon  which  the 
immediate  susf>ension  is  based  and  why 
it  is  necessary  to  suspend  the  entity's 
accreditation  before  an  opportunity  for 
a  hearing  to  suspend,  revoke,  or  modify 
the  individual's  or  firm's  certification. 

(iii)  Notify  the  affected  entity  of  the 
commencement  date  and  duration  of  the 
immediate  suspension. 

(iv)  Notify  the  affected  entity  of  its 
right  to  request  a  hearing  on  the 
immediate  suspension  within  15  days  of 
the  suspension  taking  place  and  the 
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procedures  for  the  conduct  of  such  a 
hearing. 

(5)  Any  notice,  decision,  or  order 
issued  by  EPA  under  this  section, 
transcript  or  other  verbatim  record  of 
oral  testimony,  and  any  documents  filed 
by  a  certified  individual  or  firm  in  a 
hearing  under  this  section  shall  be 
available  to  the  public,  except  as 
otherwise  provided  by  section  14  of 
TSCA  or  by  pafX  2  of  this  title.  Any  such 
hearing  at  which  pral  testimony  is 
presented  shall  be  open  to  the  public, 
except  that  the  Presiding  Officer  may 
exclude  the  pilbUc  to  the  extent 
necessary  to  allow  presentation  of 
infonnation  which  may  be  entitled  to 
confidential  treatment  imder  section  14 
of  TSCA  or  pait  2  of  this  title. 

f74S.227  Work  practice  standards  for 
conducting  lead^taeed  paint  activMee: 
target  housing  and  child-occupied  facHitlea. 

(a)  Effective  date,  applicability,  and 
terms.  (1)  Beginning  on  March  1, 1999, 
all  lead-based  paint  activities  shall  be 
performed  pursuant  to  the  work  practice 
standards  contained  in  this  section. 

(2)  When  performing  any  lead-based 
paint  activity  described  by  the  certified 
individual  as  an  inspection,  lead-hazard 
screen,  risk  assessment  or  abatement,  a 
certified  individual  must  perform  that 
activity  in  compliance  with  the 
appropriate  requirements  below. 

(3)  Documented  methodologies  that 
are  appropriate  for  this  section  are 
foimd  in  the  following:  The  U.S. 
Department  of  Housing  and  Urban 
Development  (HUD)  Guidelines  for  the 
Evaluation  and  Control  of  Lead-Based 
Paint  Hazards  In  Housing;  the  EPA 
Guidance  on  Residential  Lead-Based 
Paint,  Lead-Q^itaminated  Dust,  and 
Lead -Contaminated  Soil;  the  EPA 
Residential  Sampling  for  Lead: 
Protocols  for  Djust  and  Soil  Sampling 
(EPA  report  number  7474-R-95-O01); 
Regulations,  guidance,  methods  or 
protocols  issued  by  States  and  Indian 
Tribes  that  have  been  authorized  by 
EPA;  and  othe^  equivalent  methods  and 
qiiidelines.       ' 

(4)  Clearance  levels  are  appropriate 
for  the  purposes  of  this  section  may  be 
foimd  in  the  EPA  Guidance  on 
Residential  Le^d-Based  Paint,  Lead- 
Contaminated  Dust,  and  Lead 
Contaminiatedj  Soil  or  other  equivalent 
guidelines. 

(b)  /nspectiofi.  (1)  An  inspection  shall 
be  conducted  inly  by  a  person  certified 
by  EPA  as  an  iiispector  or  risk  assessor 
and,  if  conducted,  must  be  conducted 
according  to  the  procedures  in  this 
paragraph. 

(2)  Wnen  conducting  an  inspection, 
the  following  1 3cations  shall  be  selected 
according  to  di  tcumented  methodologies 


and  tested  for  the  presence  of  lead-based 
paint: 

(i)  In  a  residential  dvrelling  and  child- 
occupied^acility,  each  component  with 
a  distinct  painting  history  and  each 
exterior  component  with  a  distinct 
painting  history  shall  be  tested  for  lead- 
based  paint,  except  those  components 
that  the  inspector  or  risk  assessor 
determines  to  have  been  replaced  after 
1978,  or  to  not  contain  lead-based  paint; 
and 

(ii)  In  a  multi-femily  dwelling  or 
child-occupied  facility,  each  component 
with  a  distinct  painting  history  in  every 
■common  area,  except  those  components 
that  the  inspector  or  risk  assessor 
determines  to  have  been  replaced  after 
1978,  or  to  not  contain  lead-based  paint. 

(3)  Paint  shall  be  sampled  in  the 
following  manner  (i)  The  analysis  of 
paint  to  determine  the  presence  of  lead 
shall  be  conducted  using  documented 
methodologies  which  incorporate 
adequate  quality  control  procedures; 
and/or 

(ii)  All  collected  paint  chip  samples 
shall  be  analyzed  according  to 
paragraph  (f)  of  this  section  to 
determine  if  they  contain  detectable 
levels  of  lead  that  can  be  quantified 
numerically. 

(4)  The  certified  inspector  or  risk 
assessor  shall  prepare  an  inspection 
report  which  shall  include  the  following 
information: 

(i)  Date  of  each  inspection. 

(ii)  Address  of  building. 

(iii)  Date  of  construction. 

(iv)  Apartment  numbers  (if 
applicable). 

(v)  Name,  address,  and  telephone 
number  of  the  owner  or  owners  of  each 
residential  dwelling  or  child-occupied 
faciUty. 

(vi)  Name,  signature,  and  certification 
number  of  each  certified  inspector  and/ 
or  risk  assessor  conducting  testing. 

(vii)  Name,  address,  and  telephone 
niunber  of  the  certified  firm  employing 
each  inspector  and/or  risk  assessor,  if 
applicable. 

(viii)  Each  testing  method  and  device 
and/or  sampling  procedure  employed 
for  paint  analysis,  including  quali^ 
control  data  and,  if  used,  the  serial 
number  of  any  x-ray  fluorescence  (XRF) 
device. 

(ix)  Specific  locations  of  each  painted 
component  tested  for  the  presence  of 
lead-based  paint. 

(x)  The  results  of  the  inspection 
expressed  in  terms  appropriate  to  the 
sampling  method  used. 

(c)  Lead  hazard  screen.  (1)  A  lead 
hazard  screen  shall  be  conducted  only 
by  a  person  certified  by  EPA  as  a  risk 
assessor. 

(2)  If  conducted,  a  lead  hazard  screen 
shall  be  conducted  as  follows: 


(i)  Backgroimd  information  regarding 
the  physiral  characteristics  of  the 
residential  dwelling  or  child-occupied 
facihty  and  occupant  use  patterns  that 
may  cause  lead-based  paint  exposure  to 
one  or  more  children  age  6  years  and 
under  shall  be  collected. 

(ii)  A  visual  inspection  of  the 
residential  dwelling  or  child-occupied 
facility  shall  be  conducted  to: 

(A)  E)etermine  if  any  deteriorated 
paint  is  present,  and 

(B)  Locate  at  least  two  dust  sampling 
locations. 

(iii)  If  deteriorated  paint  is  present, 
each  8xu*£ace  with  deteriorated  paint, 
which  is  determined,  using  doounented 
methodologies,  to  be  in  poor  condition 
and  to  have  a  distinct  painting  history, 
shall  be  tested  for  the  presence  of  lead. 

(iv)  In  residential  dwellings,  two 
composite  dust  samples  shall  be 
collected,  one  from  the  floors  and  the 
other  from  the  windows,  in  rooms, 
hallways  or  stairwells  where  one  or 
more  children,  age  6  and  under,  are 
most  likely  to  come  in  contact  with 
dust. 

(v)  In  multi-family  dwellings  and 
child-occupied  facilities,  in  addition- to 
the  floor  and  window  samples  required 
in  paragraph  (c)(l)(iii)  of  this  section, 
the  risk  assessor  shall  also  collect 
composite  dust  samples  fi-om  common 
areas  where  one  or  more  children,  age 
6  and  under,  are  most  likely  to  come 
into  contact  with  dust. 

(3)  Dust  samples  shall  be  collected 
and  analyzed  in  the  following  manner: 

(i)  All  dust  samples  shall  be  taken 
using  documented  methodologies  that 
incorporate  adequate  quality  control 
procedures. 

(ii)  All  collected  dust  samples  shall  be 
analyzed  according  to  paragraph  (f)  of 
this  section  to  determine  if  they  contain 
detectable  levels  of  lead  that  can  be 
quantified  numerically. 

(4)  Paint  shall  be  sampled  in  the 
following  manner:  (i)  The  analysis  of 
paint  to  determine  the  presence  of  lead 
shall  be  conducted  using  documented 
methodologies  which  incorporate 
adequate  quality  control  procedures; 
and/or 

(ii)  All  collected  paint  chip  samples 
shall  be  analyzed  according  to 
paragraph  (f)  of  this  section  to 
determine  if  they  contain  detectable 
levels  of  lead  that  can  be  quantified 
niunerically. 

(5)  The  risk  assessor  shall  prepare  a 
lead  hazard  screen  report,  which  shall 
include  the  following  infonnation: 

(i)  The  infonnation  required  in  a  risk 
assessment  report  as  specified  in 
paragraph  (d)  of  this  section,  including 
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paragraphs  (d)tll)(i)  through 
(d)(ll)(xiv),  and  excluding  paragraphs 
(d)(ll)(xv)  through  (d)(ll)(xviii)  of  this 
section.  Additionally,  any  background 
information  collected  pursuant  to 
paragraph  (c){2)(i)  of  this  section  shall 
be  included  in  the  risk  assessment 
report;  and 

(ii)  Recommendations,  if  warranted, 
for  a  follow-up  risk  assessment,  and  as 
appropriate,  any  further  actions. 

(d)  Risk  assessment.  (1)  A  risk 
assessment  shall  be  conducted  only  by 
a  person  certified  by  EPA  as  a  risk 
assessor  and,  if  conducted,  must  be 
conducted  according  to  the  procedures 
in  this  paragraph. 

(2)  A  visual  mspection  for  risk 
assessment  of  the  residential  dwelling 
or  child-occupied  facility  shall  be 
undertaken  to  locate  the  existence  of 
deteriorated  paint,  assess  the  extent  and 
causes  of  the  deterioration,  and  other 
potential  lead-based  paint  hazards. 

(3)  Background  information  regarding 
the  physical  characteristics  of  the 
residential  dwelling  or  child-occupied 
facility  and  occupant  use  patterns  that 
may  cause  lead-based  paint  exposure  to 
one  or  more  children  age  6  years  and 
under  shall  be  collected. 

(4)  Each  surface  with  deteriorated 
paint,  which  is  determined,  using 
documented  methodologies,  to  be  in 
poor  condition  and  to  have  a  distinct 
painting  history,  shall  be  tested  for  the 
presence  of  lead.  Each  other  surface 
determined,  using  documented 
methodologies,  to  be  a  potential  lead- 
based  paint  hazard  and  having  a  distinct 
painting  history,  shall  also  be  tested  for 
the  presence  of  lead. 

(5j  In  residential  dwellings,  dust 
samples  (either  composite  or  single- 
surface  samples)  from  the  window  and 
floor  shall  be  collected  in  all  living  areas 
where  one  or  more  children,  age  6  and 
under,  are  most  likely  to  come  into 
contact  with  dust. 

(6)  For  multi-family  dwellings  and 
child-occupied  facilities,  the  samples 
required  in  paragraph  (d)(4)  of  this 
section  shall  be  taken,  hi  addition, 
window  and  floor  dust  samples  (either 
composite  or  single-surface  samples) 
shall  be  collected  in  the  following 
locations: 

(i)  Common  areas  adjacent  to  the 
sampled  residential  dwelling  or  child- 
occupied  facility;  and 

(ii)  Other  common  areas  in  the'  ^ 
building  where  the  risk  assessor 
determines  that  one  or  more  children, 
age  6  and  under,  are  likely  to  come  into 
contact  with  dust. 

(7)  For  child-occupied  faciUties, 
window  and  floor  dust  samples  (either 
composite  or  single-surface  samples) 
shall  be  collected  in  each  room,  hallway 


or  stairwell  utilized  by  one  or  more 
children,  age  6  and  under,  and  in  other 
common  areas  in  the  child-occupied 
facility  where  the  risk  assessor 
determines  one  or  more  children,  age  6 
and  under,  are  likely  to  come  into 
contact  with  dust. 

(8)  Soil  samples  shall  be  collected  and 
analyzed  for  lead  concentrations  in  the 
following  locations: 

(i)  Exterior  play  areas  where  bare  soil 
is  present;  and 

(ii)  Dripline/foundation  areas  where 
bare  soil  is  present. 

(9)  Any  paint,  dust,  or  soil  sampling 
or  testing  shall  be  conducted  using 
documented  methodologies  that 
incorporate  adequate  quality  control 
procedures. 

(10)  Any  collected  paint  chip,  dust,  or 
soil  samples  shall  be  analyzed  according 
to  paragraph  (fl  of  this  section  to 
determine  if  they  contain  detectable 
levels  of  lead  that  can  be  quantified 
numerically. 

(11)  The  certified  risk  assessor  shall 
prepare  a  risk  assessment  report  which 
shall  include  the  following  information: 

(i)  Date  of  assessment. 

(ii)  Address  of  each  building. 

(iii)  Date  of  construction  of  buildings, 

(iv)  Apartment  number  (if  applicable). 

(v)  Name,  address,  and  telephone 
number  of  each  owner  of  each  building. 

(vi)  Name,  signature,  and  certification 
of  the  certified  risk  assessor  conducting 
the  assessment. 

(vii)  Name,  address,  and  telephone 
number  of  the  certified  firm  employing 
each  certified  risk  assessor  if  applicable. 

(viii)  Name,  address,  and  telephone 
number  of  each  recognized  laboratory 
conducting  analysis  of  collected 
samples. 

(ix)  Results  of  the  visual  inspection. 

(x)  Testing  method  and  sampling 
procedure  for  paint  analysis  employed. 

(xi)  Specific  locations  of  each  painted 
component  tested  for  the  presence  of 
lead. 

(xii)  All  data  collected  from  on-site 
testing,  including  quality  control  data 
and,  if  used,  the  serial  number  of  any 
XRF  device. 

(xiii)  All  results  of  laboratory  analysis 
on  collected  paint,  soil,  and  dust 
samples. 

(xiv)  Any  other  sampling  results. 

(xv)  Any  background  intormation 
collected  pursuant  to  paragraph  (d)(3)  of 
this  section. 

(xvi)  To  the  extent  that  they  are  used 
as  part  of  the  lead-based  paint  hazard 
determination,  the  results  of  any 
previous  inspections  or  analyses  for  the 
presence  of  lead-based  paint,  or  other 
assessments  of  lead-based  paint-related 
hazards. 

(xvii)  A  description  of  the  location, 
type,  and  severity  of  identified  lead- 


based  paint  hazards  and  any  other 
potential  lead  hazards. 

(xviii)  A  description  of  interim 
controls  and/or  abatement  options  for 
each  identified  lead-based  paint  hazard 
and  a  suggested  prioritization  for 
addressing  each  hazard.  If  the  use  of  an 
encapsulant  or  enclosure  is 
recommended,  the  report  shall 
recommend  a  maintenance  and 
monitoring  schedule  for  the  encapsulant 
or  enclosure. 

(e)  Abatement.  (1)  An  abatement  shall 
be  conducted  only  by  an  individual 
certified  by  EPA,  and  if  conducted,  shall 
be  conducted  according  to  the 
procedures  in  this  paragraph. 

(2)  A  certified  supervisor  is  required 
for  each  abatement  project  and  shall  be 
onsite  during  all  work  site  preparation 
and  during  the  post-abatement  cleanup 
of  work  areas.  At  all  other  times  when 
abatement  activities  are  being 
conducted,  the  certified  supervisor  shall 
be  onsite  or  available  by  telephone, 
pager  or  answering  service,  and  able  to 
be  present  at  the  work  site  in  no  more 
than  2  hours. 

(3)  The  certified  supervisor  and  the 
certified  firm  employing  that  supervisor 
shall  ensure  that  all  abatement  activities 
are  conducted  according  to  the 
requirements  of  this  section  and  all 
other  Federal,  State  and  local 
requirements. 

(4)  Notification  of  the  commencement 
of  lead-based  paint  abatement  activities 
in  a  residential  dwelling  or  child- 
occupied  facility  or  as  a  result  of  a 
Federal,  State,  or  local  order  shall  be 
given  to  EPA  prior  to  the 
commencement  of  abatement  activities. 
The  procedure  for  this  notiHcation  will 
be  developed  by  EPA  prior  to  August 
31, 1998. 

(5)  A  written  occupant  protection 
plan  shall  be  developed  for  all 
abatement  projects  and  shall  be 
prepared  according  to  the  following 
procedures: 

(i)  The  occupant  protection  plan  shall 
be  unique  to  each  residential  dwelling 
or  child-occupied  facility  and  be 
developed  prior  to  the  abatement.  The 
occupant  protection  plan  shall  describe 
the  measures  and  management 
procedures  that  will  be  taken  during  the 
abatement  to  protect  the  building 
occupants  from  exposure  to  any  lead- 
based  paint  hazards. 

(ii)  A  certified  supervisor  or  project 
designer  shall  prepare  the  occupant 
protection  plan. 

(6)  The  work  practices  listed  below 
shall  be  restricted  during  an  abatement 
as  follows: 

(i)  Open-flame  burning  or  torching  of 
lead-based  paint  is  prohibited; 
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(ii)  Machine  sanding  or  grinding  or 
abrasive  blasting  or  sandblasting  of  lead- 
based  paint  is  prohibited  unless  used 
with  High  Efficiency  Particulate  Air 


(HEPA)  e: 
particles  of 
the  air  at  9' 
efficiency; 
(iii)  Dry 
is  permitte< 
heat  guns  oi 


lust  control  which  removes 
.3  microns  or  larger  from 
197  percent  or  greater 


braping  of  lead-based  paint 
only  in  conjunction  with 
around  electrical  outlets  or 
when  treatiBg  defective  paint  spots 
totaling  no  tiore  than  2  square  feet  in 
any  one  rootn,  hallway  or  stairwell  or 
totaling  no  fiore  than  20  square  feet  on 
exterior  surfaces;  and 

(iv)  Operaiting  a  heat  gun  on  lead- 
based  paint  is  permitted  only  at 
teroperaturep  below  1100  degrees 
Fahrenheit. ! 

(7)  If  conducted,  soil  abatement  shall 
be  conducted  in  one  of  the  following 
ways: 

(i)  If  soil  is  removed,  the  lead- 
contaminatod  soil  shall  be  replaced  with 
soil  that  is  n(ot  lead-contaminated;  or 

(ii)  If  soil  is  not  removed,  the  lead- 
contaminatad  soil  shall  be  permanently 
covered,  as  defined  in  §  745.223. 

(8)  The  following  post-abatement 
clearance  priocedures  shall  be  performed 
only  by  a  ce  "tified  inspector  or  risk 
assessor: 

(i)  Following  an  abatement,  a  visual 
inspection  shall  be  performed  to 
determine  i£  deteriorated  painted 
surfaces  and/or  visible  amounts  of  dust, 
debris  or  residue  are  sdll  present.  If 
deteriorated!  painted  surfaces  or  visible 
amounts  of  qust,  debris  or  residue  are 
present,  theie  conditions  must  be 
eliminated  prior  to  the  continuation  of 
the  clearanc^  procedures. 

(ii)  FoUoMjing  the  visual  inspection 
and  any  pos|-abatement  cleanup 
required  by  baragraph  (e)(8)(i)  of  this 
secdon,  clearance  sampling  for  lead- 
contaminateid  dust  shall  be  conducted. 
Clearance  sapupling  may  be  conducted 
by  employing  single-surface  sampling  or 
composite  siimpling  techniques. 

(iii)  Dust  samples  for  clearance 
purposes  shall  be  taken  using 
documented  methodologies  that 
incorporate  adequate  quality  control 
procediu"es.  I 

(iv)  Dust  siamples  for  clearance 
purposes  shill  be  taken  a  minimum  of 
1  hour  after  Completion  of  final  post- 
abatement  cleanup  activities. 

(v)  The  following  post-abatement 
clearance  activities  shall  be  conducted 
as  appropriate  based  upon  the  extent  or 
manner  of  abatement  activities 
conducted  ii  i  or  to  the  residential 
dwelling  or  Jiild-occupied  facility: 

(A)  After  c  onducting  an  abatement 
with  contair  ment  between  abated  and 
unabated  an  las,  one  dust  sample  shall 


be  taken  from  one  window  (if  available) 
and  one  dust  sample  shall  be  taken  from 
the  floor  of  no  less-than  four  rooms, 
hallways  or  stairwells  within  the 
containment  area.  In  addition,  one  dust 
sample  shall  be  taken  from  the  floor 
outside  the  containment  area.  If  there 
are  less  than  four  rooms,  hallways  or 
stairwells  within  the  containment  area, 
then  all  rooms,  hallways  or  stairwells 
shall  be  sampled. 

(B)  After  conducting  an  abatement 
with  no  containment,  two  dust  samples 
shall  be  taken  from  no  less  than  four 
rooms,  hallways  or  stairwells  in  the 
residential  dwelling  or  child-occupied 
facility.  One  dust  sample  shall  be  taken 
from  one  window  (if  available)  and  one 
dust  sample  shall  be  taken  from  the 
floor  of  each  room,  hallway  or  stairwell 
selected.  If  there  are  less  than  four 
rooms,  hallways  or  stairwells  within  the 

-  residential  dwelling  or  child-occupied 
facility  then  all  rooms,  hallways  or 
stairwells  shall  be  sampled. 

(C)  Following  an  exterior  paint 
abatement,  a  visible  inspection  shall  be 
conducted.  All  horizontal  surfaces  in 
the  outdoor  living  area  closest  to  the 
abated  surface  shall  be  found  to  be 
cleaned  of  visible  dust  and  debris.  In 
addition,  a  visual  inspection  shall  be 
conducted  to  determine  the  presence  of 
paint  chips  on  the  dripline  or  next  to 
the  foundation  below  any  exterior 
surface  abated.  If  paint  chips  are 
present,  they  must  be  removed  from  the 
site  and  properly  disposed  of,  according 
to  all  applicable  Federal,  State  and  local 
requirements. 

(vi)  The  rooms,  hallways  or  stairwells 
selected  for  sampling  shall  be  selected 
according  to  documented 
methodologies. 

(vii)  The  certified  inspector  or  risk 
assessor  shall  compare  the  residual  lead 
level  (as  determined  by  the  laboratory 
analysis)  from  each  dust  sample  with 
applicable  clearance  levels  for  lead  in 
dust  on  floors  and  windows.  If  the 
residual  lead  levels  in  a  dust  sample 
exceed  the  clearance  levels,  all  the 
components  represented  by  the  failed 
sample  shall  be  recleaned  and  retested 
until  clearance  levels  are  met. 

(9)  In  a  multi-family  dwelling  with 
similarly  constructed  and  maintained 
residential  dwellings,  random  sampling 
for  the  purposes  of  clearance  may  be 
conducted  provided: 

(i)  The  certified  individuals  who  abate 
or  clean  the  residential  dwellings  do  not 
know  which  residential  dwelling  will  be 
selected  for  the  random  sample. 

(ii)  A  sufficient  number  of^residential 
dwellings  are  selected  for  dust  sampling 
to  provide  a  95  percent  level  of 
confidence  that  no  more  than  5  percent 
or  50  of  the  residential  dwellings 


(whichever  is  smaller)  in  the  randomly 
sampled  population  exceed  the 
appropriate  clearance  levels. 

(iii)  The  randomly  selected  residential 
dwellings  shall  be  sampled  and 
evaluated  for  clearance  according  to  the 
procediu'es  found  in  paragraph  (e)(8)  of 
this  section. 

(10)  An  abatement  report  shall  be 
prepared  by  a  certified  supervisor  or 
project  designer.  The  abatement  report 
shall  include  the  following  information: 

(i)  Start  and  completion  dates  of 
abatement. 

(ii)  The  name  and  address  of  each 
certified  firm  conducting  the  abatement 
and  the  name  of  each  supervisor  ■ 
assigned  to  the  abatement  project. 

(iii)  The  occupant  protection  plan 
prepared  pursuant  to  paragraph  (e)(5)  of 
this  section. 

(iv)  The  name,  address,  and  signature 
of  each  certified  risk  assessor  or 
inspector  conducting  clearance 
sampling  and  the  date  of  clearance 
testing. 

(v)  iTie  results  of  clearance  testing 
and  all  soil  analyses  (if  applicable)  and 
the  name  of  each  recognized  laboratory 
that  conducted  the  analyses. 

(vi)  A  detailed  written  description  of 
the  abatement,  including  abatement 
methods  used,  locations  of  rooms  and/ 
or  components  where  abatement 
occurred,  reason  for  selecting  particular 
abatement  methods  for  each  component, 
and  any  suggested  monitoring  of 
encapsulants  or  enclosiu-es. 

(f)  Collection  and  laboratory  analysis 
of  samples.  Any  paint  chip,  dust,  or  soil 
samples  collected  pursuant  to  the  work 
practice  standards  contained  in  this 
section  shall  be: 

(1)  Collected  by  persons  certified  by 
EPA  as  an  inspector  or  risk  assessor;  and 

(2)  Analyzed  by  a  laboratory 
recognized  by  EPA  pursuant  to  section 
405(b)  of  TSCA  as  being  capable  of 
performing  analyses  for  lead 
compounds  in  paint  chip,  dust,  and  soil 
samples. 

(g)  Composite  dust  sampling. 
Composite  dust  sampling  may  only  be 
conducted  in  the  situations  specified  in 
paragraphs  (c)  through  (e)  of  this 
section.  If  such  sampling  is  conducted, 
the  following  conditions  shall  apply: 

(1)  Composite  dust  samples  shall 
consist  of  at  least  two  subsamples; 

(2)  Every  component  that  is  being 
tested  shall  be  included  in  the  sampling; 
and 

(3)  Composite  dust  samples  shall  not 
consist  of  subsamples  finm  more  than 
one  type  of  component. 

(h)  Recordkeeping.  All  reports  or 
plans  required  in  this  section  shall  be 
maintained  by  the  certified  firm  or 
individual  who  prepared  the  report  for 
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no  fewer  than  3  years.  The  certified  firm 
or  individual  also  shall  provide  copies 
of  these  reports  to  the  building  owner 
who  contracted  for  its  services. 

§745.228    Accradltation  of  training 
programs:  public  and  commercial 
buildings,  bridges  and  superstructures 
[Reserved]. 

§745.229    Certification  of  individuals  and 
firms  engaged  in  lead-based  paint 
activities:  public  and  commercial  buildings, 
bridges  and  superstructures  [Reserved]. 

§745.230    Work  practice  stmdards  for 
conducting  lead-based  paint  activities: 
public  and  commercial  buildings,  bridges 
and  superstructures  [Reserved]. 

§  745.233    Lead-based  paint  activities 
requirements. 

Lead-based  paint  activities,  as  defined 
in  this  part,  shall  only  be  conducted 
according  to  the  procedures  and  work 
practice  standards  contained  in 
§  745.227  of  this  subpart.  No  individual 
or  firm  may  offer  to  perform  or  perform 
any  lead-based  paint  activity  as  defined 
in  this  part,  imless  certified  to  perform 
that  activity  according  to  the  procedures 
in  §745.226.  , 

§745.235    Enforcement 

(a)  Failure  or  refusal  to  comply  with 
any  requirement  of  §§  745.225.  745.226. 
745.227.  or  745.233  is  a  prohibited  act 
imder  sections  15  and  409  of  TSCA  (15 
U.S.C.  2614.  2689). 

(b)  Failure  or  refusal  to  establish, 
maintain,  provide,  copy,  or  permit 
access  to  records  or  reports  as  required 
by  §§  745.225.  745.226.  or  745.227  is  a 
prohibited  act  under  sections  15  and 
409  of  TSCA  (15  U.S.C.  2614,  2689). 

(c)  Failure  or  refusal  to  permit  entry 
or  inspection  as  required  by  §  745.237 
and  section  11  of  TSCA  (15  U.S.C.  2610) 
is  a  prohibited  act  under  sections  15  and 
409  of  TSCA  (15  U.S.C.  2614.  2689). 

(d)  In  addition  to  the  above,  any 
individual  or  firm  that  performs  any  of 
the  following  acts  shall  be  deemed  to 
have  committed  a  prohibited  act  under 
sections  15  and  409  of  TSCA  (15  U.S.C. 
2614.  2689).  These  include  the 
following: 

(i)  Obtaining  certification  through 
fraudulent  representation; 

(ii)  Failing  to  obtain  certification  from 
EPA  and  performing  work  requiring 
certification  at  a  job  site;  or 

(iii)  Fraudulently  obtaining 
certification  and  engaging  in  any  lead- 
based  paint  activities  requiring 
certification. 

(e)  Violators  are  subject  to  civil  and 
criminal  sanctions  piu^uant  to  section 
16  of  TSCA  (15  U.S.C.  2615)  for  each 
violation. 


§745.237    lnspw:tk>ns. 

EPA  may  conduct  reasonable 
inspections  pursuant  to  the  provisions 
of  section  11  of  TSCA  (15  U.S.C.  2610) 
to  ensure  compliance  with  this  subpart. 

§745.239    Effw:tlve  dates.     . 

This  subpart  L  shall  apply  in  any 
State  or  Indian  Country  that  does  not 
have  an  authorized  program  under 
subpart  Q,  effective  August  31, 1998.  In 
such  States  or  Indian  Country: 

(a)  Training  programs  shall  not 
provide,  offer  or  claim  to  provide 
training  or  refresher  training  for 
certification  without  accreditation  from 
EPA  pursuant  to  §  745.225  on  or  after 
March  1.  1999. 

(b)  No  individual  or  firm  shall 
perform,  offer,  or  claim  to  perform  lead- 
based  paint  activities,  as  defined  in  this 
subpart,  without  certification  from  EPA 
to  conduct  such  activities  pursuant  to 

§  745.226  on  or  after  August  30. 1999. 

(c)  All  lead-based  paint  activities  shall 
be  performed  pursuant  to  the  work 
practice  standards  contained  in 

§  745.227  on  or  after  August  30. 1999. 

Subparts  M-P  [Reserved] 

Subpart  O— State  and  Indian  Tribal 
Programs 

§  745.320    Scope  and  purpose. 

(a)  This  subpart  establishes  the 
requirements  that  State  or  Tribal 
programs  must  meet  for  authorization 
by  the  Administrator  to  administer  and 
enforce  the  standards,  regulations,  or 
other  requirements  established  under 
TSCA  section  402  and/or  section  406 
and  estabhshes  the  procedures  EPA  will 
follow  in  approving,  revising,  and 
withdrawing  approval  of  State  or  Tribal 
programs. 

(b)  For  State  or  Tribal  lead-based 
paint  training  and  certification 
programs,  a  State  or  Indian  Tribe  may 
seek  authorization  to  administer  and 
enforce  §§  745.225.  745.226.  and 
745.227.  The  provisions  of  §§  745.220. 
745.223,  745.233,  745.235.  745.237.  and 
745.239  shall  be  appUcable  for  the 
purposes  of  such  program  authorization. 

(c)  For  State  or  Tribal  pre-renovation 
notification  programs,  a  State  or  Indian 
Tribe  may  seek  authorization  to 
administer  and  enforce  regulations 
developed  piu^uant  to  TSCA  section 
406. 

(d)  A  State  or  Indian  Tribe  applying 
for  program  authorization  may  seek 
either  interim  approval  or  final  approval 
of  the  compliance  and  enforcement 
portion  of  the  State  or  Tribal  lead-based 
paint  program  pvusuant  to  the 
procedures  at  §  745.327(a). 

(e)  State  or  Tribal  submissions  for 
program  authorization  shall  comply 


with  the  procedures  set  out  in  this 
subpart. 

(fj  Any  State  or  Tribal  program 
approved  by  the  Administrator  under    ^ 
this  subpart  shall  at  all  times  comply 
with  the  requirements  of  this  subpart. 

(g)  In  many  cases  States  will  lack 
authority  to  regulate  activities  in  Indian 
Country.  This  lack  of  authority  does  not 
impair  a  State's  ability  to  obtain  full 
program  authorization  in  accordandb 
with  this  subpart.  EPA  will  administer 
the  program  in  Indian  Country  if  neither 
the  State  nor  Indian  Tribe  has  been 
granted  program  authorization  by  EPA. 

§745.323    Definitions. 

The  definitions  in  subpart  A  apply  to 
this  subpart  In  addition,  the  definitions 
in  §  745.223  and  the  following 
definitions  apply: 

Indian  Country  means  (1)  all  land 
within  the  limits  of  any  American 
Indian  reservation  under  the 
jurisdiction  of  the  U.S.  government, 
notwithstanding  the  issuance  of  any 
patent,  and  including  rights-of-way 
ruiming  throughout  the  reservation;  (2) 
all  dependent  Indian  communities 
within  the  borders  of  the  United  States 
whether  within  the  original  or 
subsequently  acquired  territory  thereof, 
and  whether  within  or  outside  the  Umits 
of  a  State;  and  (3)  all  Indian  allotments, 
the  Indian  titles  which  have  not  been 
extinguished,  including  rights-of-way 
running  through  the  same. 

Indian  Tribe  means  any  Indian  Tribe, 
band,  nation,  or  community  recognized 
by  the  Secretary  of  the  Interior  and 
exercising  substantial  governmental 
duties  and  powers. 

§  745.324    Authorization  of  State  or  Tribal 
programs. 

(a)  Application  content  and. 
procedures.  (1)  Any  State  or  Indian 
Tribe  that  seeks  authorization  from  EPA 
to  administer  and  enforce  any 
provisions  of  subpart  L  of  this  part 
under  section  402(a)  of  TSCA  or  the 
provisions  of  regulations  developed 
under  section  406  of  TSCA  shall  submit 
an  appUcation  to  the  Administrator  in 
accordance  with  the  procedures  of  this 
paragraph  (a). 

(2)  Before  developing  an  application 
for  authorization,  a  State  or  hidian  Tribe 
shall  disseminate  a  pubUc  notice  of 
intent  to  seek  such  authorization  and 
provide  an  opportunity  for  a  public 
hearing. 

(3)  A  State  or  Tribal  application  shall 
include: 

(i)  A  transmittal  letter  from  the  State 
Governor  or  Tribal  Chairperson  (or 
equivalent  official)  requesting  program 
approval. 

(ii)  A  summary  of  the  State  or  Tribal 
program.  This  summary  will  be  used  to 
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provide  notic^  to  residents  of  the  State 
or  Tribe.         ' 

(iii)  A  desc^ption  of  the  State  or 
Tribal  program  in  accordance  with 
paragraph  (b)  of  this  section. 

(iv)  An  Attdmey  General's  or  Tribal 
Counsel's  (or  equivalent)  statement  in 
accordance  with  paragraph  (c)  of  this 
section. 

(v)  Copies  of  all  applicable  State  or 
Tribal  statute^,  regulations,  standards, 
and  other  materials  that  provide  the 
State  or  hidiat  Tribe  with  the  authority 
to  administer  ftnd  enforce  a  lead-based 
paint  prograni 

(4)  After  submitting  an  application, 
the  Agency  will  publish  a  Federal 
Register  notice  that  contains  an 
announcement  of  the  receipt  of  the  State 
or  Tribal  application,  the  simimary  of 
the  program  ai  provided  by  the  State  or 
Tribe,  and  a  request  for  public 
comments  to  be  mailed  to  the 
appropriate  EFA  Regional  Office.  This 
comment  peribd  shall  last  for  no  less 
than  45  days.  fePA  will  consider  these 
comments  duting  its  review  of  the  State 
or  Tribal  application. 

(5)  Withm  ep  days  of  submission  of  a 
State  or  Tribal  appUcation,  EPA  will,  if 
requested,  conduct  a  public  hearing  in 
each  State  or  Ihdian  Country  seeking 
program  authorization  and  will  consider 
all  comments  Submitted  at  that  hearing 
during  the  review  of  the  State" or  Tribal 
application.    I 

(b)  Program  description.  A  State  or 
bidian  Tribe  seeking  to  administer  and 
enforce  a  program  under  this  subpart 
must  submit  a' description  of  the 
program.  The  description  of  the  State  or 
Tribal  prograrii  must  include: 

(l)(i)  The  nine  of  the  State  or  Tribal 
agency  that  is  pr  will  be  responsible  for 
administering  and  enforcing  the 
program,  the  name  of  the  official  in  that 
agency  designated  as  the  point  of 
contact  with  BPA,  and  addresses  and 
phone  numbers  where  this  official  can 
be  contacted.  | 

(ii)  Where  nkore  than  one  agency  is  or 
will  be  responsible  for  administering 
and  enforcing |the  program,  the  State  or 
Indian  Tribe  i^ust  designate  a  primary 
agency  to  oveisee  and  coordinate 
administratioi  i  and  enforcement  of  the 
program  and  s  erve  as  the  primary 
contact  with  EPA. 

(iii)  hi  the  e/ent  that  more  than  one 
agency  is  or  mi  ill  be  responsible  for 
administering  and  enforcing  the 
program,  the  application  must  also 
include  a  desdription  of  the  functions  to 
be  performed  i)y  each  agency.  The 
desciption  she  11  explain  and  how  the 
program  will  Ike  coordinated  by  the 
primary  agenqy  to  ensure  consistency 
and  effective  administration  of  the  lead- 
based  paint  triining  accreditation  and 


certification  program  within  the  State  or 
Indian  Tribe. 

(2)  To  demonstrate  that  the  State  or 
Tribal  program  is  at  least  as  protective 
as  the  Federal  program,  fulfilling  the 
criteria  in  paragraph  (e](2)(i)  of  this 
section,  the  State  or  Tribal  application 
must  include: 

(i)  A  description  of  the  program  that 
demonstrates  that  the  program  contains 
all  of  the  elements  specified  in 
§  745.325,  §  745.326,  or  both;  and 

(ii)  An  analysis  of  the  State  or  Tribal 
program  that  compares  the  program  to 
the  Federal  program  in  subpart  L  of  this 
part,  regulations  developed  pursuant  to 
TSCA  section  406,  or  both.  This  analysis 
shall  demonstrate  how  the  program  is, 
in  the  State's  or  hidian  Tribe's 
assessment,  at  least  as  protective  as  the 
elements  in  the  Federal  program  at 
subpart  L  of  this  part,  regulations 
developed  pursuant  to  TSCA  section 
406,  or  both.  EPA  will  use  this  analysis 
to  evaluate  the  protectiveness  of  the 
State  or  Tribal  program  in  making  its 
determination  pursuant  to  paragraph 
(e)(2)(i)  of  this  section. 

(3)  To  demonstrate  that  the  State  or 
Tribal  program  provides  adequate 
enforcement,  fulfilling  the  criteria  in 
paragraph  (e)(2)(ii)  of  this  section,  the 
State  or  Tribal  application  must  include 
a  description  of  the  State  or  Tribal  lead- 
based  paint  compliance  and 
enforcement  program  that  demonstrates 
that  the  program  contains  all  of  the 
elements  specified  at  §  745.327.  This 
description  shall  include  copies  of  all 
pohcies,  certifications,  plans,  reports, 
and  other  materials  that  demonstrate 
that  the  State  or  Tribal  program  contains 
all  of  the  elements  specified  at 
§745.327. 

(4)(i)  The  program  description  for  an 
hidian  Tribe  shall  also  include  a  map, 
legal  description,  or  other  information 
sufficient  to  identify  the  geographical 
extent  of  the  territory  over  which  the 
hidian  Tribe  exercises  jurisdiction. 

(ii)  The  program  description  for  an 
Indian  Tribe  shall  also  include  a 
demonstration  that  the  Indian  Tribe: 

(A)  Is  recognized  by  the  Secretary  of 
the  Interior. 

(B)  has  an  existing  government 
exercising  substantial  governmental 
duties  and  powers. 

(C)  has  aaequate  civil  regulatory 
jurisdiction  (as  shown  in  the  Tribal  legal 
certification  in  paragraph  (c)(2)  of  this 
section)  over  the  subject  matter  and 
entities  regulated. 

(D)  is  reasonably  expected  to  be 
capable  of  administering  the  Federal 
program  for  which  it  is  seeking 
authorization. 

(iii)  If  the  Administrator  has 
previously  determined  that  an  Indian 


Tribe  has  met  the  prerequisites  in 
paragraphs  (b)(4)(ii)(A)  and  (B)  of  this 
section  for  another  EPA  program,  the 
Indian  Tribe  need  provide  only  that 
information  unique  to  the  lead-based 
paint  program  required  by  paragraphs 
(b)(4)(ii)(C)  and  (D)  of  this  section. 

(c)  Attorney  General's  statement.  (1)  A 
State  or  Indian  Tribe  must  submit  < 
written  statement  signed  by  the 
Attorney  General  or  Tribal  Counsel  (or 
equivalent)  certifying  that  the  laws  and 
regulations  of  the  State  or  Indian  Tribe 
provide  adequate  legal  authority  to 
administer  and  enforce  the  State  or 
Tribal  program.  This  statement  shall 
include  citations  to  the  specific  statutes 
and  regulations  providing  that  legal 
authority. 

(2)  The  Tribal  legal  certification  (the 
equivalent  to  the  Attorney  General's 
statement)  may  also  be  submitted  and 
signed  by  an  independent  attorney 
retained  by  the  Indian  Tribe  for 
representation  in  matters.before  EPA  or 
the  courts  pertaining  to  the  Indian 
Tribe's  program.  The  certification  shall 
include  an  assertion  that  the  attorney 
has  the  authority  to  represent  the  Indian 
Tribe  with  respect  to  the  Indian  Tribe's 
authorization  application. 

(3)  If  a  State  application  seeks 
approval  of  its  program  to  operate  in 
Indian  Country,  the  required  legal 
certification  shall  include  an  analysis  of 
the  applicant's  authority  to  implement 
its  provisions  in  Indian  Count^.  The 
applicant  shall  include  a  map 
delineating  the  area  over  which  it  seeks 
to  operate  the  program. 

(d)  Program  certification.  (1)  At  the 
time  of  submitting  an  appfication,  a 
State  may  also  certify  to  the 
Administrator  that  the  State  program 
meets  the  requirements  contained  in 
paragraphs  (e)(2)(i)  and  (e)(2)(ii)  of  this 
section. 

(2)  If  this  certification  is  contained  in 
a  State's  application,  the  program  shall 
be  deemed  to  be  authorized  by  EPA 
until  such  time  as  the  Administrator 
disapproves  the  program  aipplication  or 
withdraws  the  program  authorization.  A 
program  shall  not  be  deemed  authorized 
pursuant  to  this  subpart  to  the  extent 
that  jurisdiction  is  asserted  over  Indian 
Country,  including  non-member  fee 
lands  within  an  Indian  reservation. 

(3)  If  the  appUcation  does  not  contain 
such  certification,  the  State  prograin 
will  be  authorized  only  after  the 
Administrator  authorizes  the  program  in 
accordance  with  paragraph  (e)  of  this 
section. 

(4)  This  certification  shall  take  the 
form  of  a  letter  from  the  Governor  or  the 
Attorney  General  to  the  Administrator. 
The  certification  shall  reference  the 
program  analysis  in  paragraph  (b)(3)  of 
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this  section  as  the  t>asis  for  concluding 
that  the  State  program  is  at  least  as 
protective  as  the  Federal  program,  and 
provides  adequate  enforcement. 

(e)  EPA  approval.  (1)  EPA  will  fully 
review  and  consider  all  portions  of  a 
State  or  Tribal  application. 

(2)  Within  180  days  of  receipt  of  a 
complete  State  or  Tribal  application,* the 
Administrator  shall  either  authorize  the 
program  or  disapprove  the  apphcation. 
The  Administrator  shall  authorize  the 
program,  after  notice  and  the 
opportimity  for  public  comment  and  a 
pubUc  hearing,  only  if  the 
Administrator  finds  that: 

(i)(A)  In  the  case  of  an  apphcation  to 
authorize  the  State  or  Indian  Tribe  to 
administer  and  enforce  the  provisions  of 
subpart  L  of  this  part,  the  State  or  Tribal 
program  is  at  least  as  protective  of 
human  health  and  the  enviroiunent  as 
the  corresponding  Federal  program 
under  subpart  L  of  this  part;  and/or 

(B)  In  the  case  of  an  apphcation  to 
authorize  the  State  or  Indian  Tribe  to 
administer  and  enforce  the  regulations 
developed  pursufint  to  TSCA  section 
406,  the  State  or  Tribal  program  is  at 
least  as  protective  of  hiunan  health  and 
the  environment  as  the  Federal 
regulations  developed  pursuant  to 
TSCA  section  406. 

(ii)  The  State  or  Tribal  program 
provides  adequate  enforcement. 

(3)  EPA  shall  notiiy  in  writing  the 
State  or  Indian  Tribe  of  the 
Administrator's  decision  to  authorize 
the  State  or  Tribal  program  or 
disapprove  the  State's  or  Indian  Tribe's 
application. 

(4)  If  the  State  or  Indian  Tribe  apphes 
for  authorization  of  State  or  Tribal 
programs  under  both  subpart  L  and 
regulations  developed  pursuant  to 
TSCA  section  406,  EPA  may,  as 
appropriate,  authorize  one  program  and 
disapprove  the  other. 

(f)  EPA  administration  and 
enforcement.  (1)  If  a  State  or  Indian 
Tribe  does  not  have  an  authorized 
program  to  administer  and  enforce 
subpart  L  of  this  part  in  effect  by  August 
31, 1998,  the  Administrator  shall,  by 
such  date,  establish  and  enforce  the 
provisions  of  subpart  L  of  this  part  as 
the  Federal  program  for  that  State  or 
Indian  Country. 

(2)  If  a  State  or  Indian  Tribe  does  not 
have  an  authorized  program  to 
administer  and  enforce  regulations 
developed  pursuant  to  TSCA  section 
406  in  effect  by  August  31, 1998,  the 
Administrator  shall,  by  such  date, 
establish  and  enforce  the  provisions  of 
regulations  developed  piu^uant  to 
TSCA  section  406  as  the  Federal 
program  for  that  State  or  Indian 
Country. 


(3)  Upon  authorization  of  a  State  or 
Tribal  program,  pursuant  to  paragraph 
(d)  or  (e)  of  this  section,  it  shall  be  an 
unlawful  act  under  sections  15  and  409 
of  TSCA  for  any  person  to  fail  or  refuse 
to  comply  with  any  requirements  of 
such  program. 

(g)  Oversi^t.  EPA  shall  periodically 
evaluate  the  adequacy  of  a  State's  or 
Indian  Tribe's  implementation  and 
enforcement  of  its  authorized  programs. 

(h)  Reports.  Beginning  12  months 
after  the  date  of  program  authorization, 
the  primary  agency  for  each  State  or 
Indian  Tribe  that  has  an  authorized 
program  shall  submit  a  written  report  to 
the  EPA  Regional  Administrator  for  the 
Region  in  which  the  State  or  Indian 
Tribe  is  located.  This  report  shall  be 
submitted  at  least  once  every  12  months 
for  the  first  3  years  after  program 
authorization.  If  these  reports 
demonstrate  successful  program 
implementation,  the  Agency  will 
automatically  extend  the  reporting 
interval  to  every  2  years.  If  the 
subsequent  reports  demonstrate 
problems  with  implementation,  EPA 
will  require  a  return  to  annual  reporting 
until  the  reports  demonstrate  successful 
program  implementation,  at  which  time 
the  Agency  will  extend  the  reporting 
interval  to  every  2  years. 

The  report  shall  include  the  following 
information: 

(1)  Any  significant  changes  in  the 
content  or  administration  of  the  State  or 
Tribal  program  implemented  since  the 
previous  reporting  period;  and 

(2)  All  information  regarding  the  lead- 
based  paint  enforcement  and 
compUance  activities  listed  at 

§  745.327(d)  "Summary  on  Progress  and 
Performance." 

(i)  Withdrawal  of  authorization.  (l)If 
EPA  concludes  that  a  State  or  Indian 
Tribe  is  not  administering  and  enforcing 
an  authorized  program  in  compliance 
with  the  standards,  regulations,  and 
other  requirements  of  sections  401 
through  412  of  TSCA  and  this  subpart, 
the  Administrator  shall  notify  the 
primary  agency  for  the  State  or  Indian 
Tribe  in  writing  and  indicate  EPA's 
intent  to  withdraw  authorization  of  the 
program. 

(2)  The  Notice  of  Intent  to  Withdraw 
shall: 

(i)  Identify  the  program  aspects  that 
EPA  believes  are  inadequate  and 
provide  a  factual  basis  for  such  findings. 

(ii)  Include  copies  of  relevant 
dociunents. 

(iii)  Provide  an  opportunity  for  the 
State  or  Indian  Tribe  to  respond  either 
in  writing  or  at  a  meeting  with 
appropriate  EPA  officials. 

(3)  EPA  may  request  that  an  informal 
conference  be  held  between 


representatives  of  the  State  or  Indian 
Tribe  and  EPA  officials. 

(4)  Prior  to  issuance  of  a  withdrawal, 
a  State  or  Indian  Tribe  may  request  that 
EPA  hold  a  pubUc  hearing.  At  this 
hearing,  EPA,  the  State  or  Indian  Tribe, 
and  the  pubUc  may  present  facts  bearing 
on  whether  the  State's  or  Indian  Tribe's 
authorization  should  be  withdrawn. 

(5)  If  EPA  finds  that  deficiencies 
warranting  withdrawal  did  not  exist  or 
were  corrected  by  the  State  or  Indian 
Tribe,  EPA  may  rescind  its  Notice  of 
Intent  to  Withdraw  authorization. 

(6)  Where  EPA  finds  that  deficiencies 
in  the  State  or  Tribal  program  exist  that 
warrant  withdrawal,  an  agreement  to 
correct  the  deficiencies  shall  be  jointly 
prepared  by  the  State  or  Indian  Tribe 
and  EPA.  The  agreement  shall  describe 
the  deficiencies  foimd  in  the  program, 
specify  the  steps  the  State  or  Indian 
Tribe  has  taken  or  will  take  to  remedy 
the  deficiencies,  and  establish  a 
schedule,  no  longer  than  180  days,  for 
each  remedial  action  to  be  initiated. 

(7)  If  the  State  or  Indian  Tribe  does 
not  respond  within  60  days  of  issuance 
of  the  Notice  of  Intent  to  Withdraw  or 
an  agreement  is  not  reached  within  180 
days  after  EPA  determines  that  a  State 
or  Indian  Tribe  is  not  in  compliance 
with  the  Federal  program,  the  Agency 
shall  issue  an  order  withdrawing  the 
State's  or  Indian  Tribe's  authorization. 

(8)  By  the  date  of  such  order,  the 
Administrator  shall  establish  and 
enforce  the  provisions  of  subpart  L  of 
this  part  or  regulations  developed 
pursuant  to  TSCA  section  406,  or  both, 
as  the  Federal  program  for  that  State  or 
Indian  Country. 

§  745.325    Lead-based  paint  activities: 
State  and  Tribal  program  requirements. 

(a)  Program  elements.  To  receive 
authorization  from  EPA,  a  State  or 
Tribal  program  must  contain  at  least  the 
following  program  elements  for  lead- 
based  paint  activities: 

(1)  Procedures  and  requirements  for 
the  accreditation  of  lead-based  paint 
activities  training  programs. 

(2)  Procedures  and  requirements  for 
the  certification  of  individuals  engaged 
in  lead-based  paint  activities. 

(3)  Work  practice  standards  for  the 
conduct  of  lead-based  paint  activities. 

(4)  Requirements  that  all  lead-based 
paint  activities  be  conducted  by 
appropriately  certified  contractors. 

(5)  Development  of  the  appropriate 
infi'astructure  or  govermnent  capacity  to 
effectively  carry  out  a  State  or  Tribal 
program. 

(b)  Accreditation  of  training 
programs.  The  State  or  Indian  Tribe 
must  have  either: 
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(1)  Procedxires  and  requirements  for 
the  accreditation  of  training  programs 
that  establish: 

(i)  Requirenents  for  the  accreditation 
of  training  prpgrams,  including  but  not 
limited  to: 

(A)  Training  curriculiun 
reouirements, 

(B)  Training  hour  requirements. 

(C)  Hands-0n  training  requirements. 

(D)  Traineei  competency  and 
proficiency  n  quirements. 

(E)  Requirements  for  training  program 
quality  control. 

(ii)  Procedures  for  the  re-accreditation 
of  training  programs. 

(iii)  Proceditres  for  the  oversight  of 
training  programs. 

(iv)  Procedures  for  the  suspension, 
revocation,  ot  modification  of  training 
pro^m  accreditations;  or 

(2j  Procedifres  or  regulations,  for  the 
purposes  of  certification,  for  the 
acceptance  of  training  offered  by  an 
accredited  training  provider  in  a  State  or 
Tribe  authorized  by  EPA. 

(c)  Certification  of  individuals.  The 
State  or  Indian  Tribe  must  have 
requirements  lor  the  certification  of 
individuals  that: 

(1)  Ensure  that  certified  individuals: 

(i)  Are  trailed  by  an  accredited 
training  progriam;  and 

(ii)  Possess  appropriate  education  or 
experience  qualifications  for 


certification. 

(2)  Establis 
certification. 

(3)  Require 
paint  activitii 
practice  stan 
State  or  Indiai 

(4)  Establis 


procediu^s  for  re- 


le  conduct  of  lead-based 
in  accordance  with  work 
rds  established  by  the 
Tribe. 

procedures  for  the 
suspension,  revocation,  or  modification 
of  certifications. 

(5)  Establish  requirements  and 
procedures  for  the  administration  of  a 
third-party  certification  exam. 

(d)  Work  pitctice  standards  for  the 
conduct  of  ledd -based  paint  activities. 
The  State  or  Indian  Tribe  must  have 
requirements  or  standards  that  ensure 
that  lead-based  paint  activities  are 
conducted  reliably,  effectively,  and 
safely.  At  a  minimum  the  State's  or 
Indian  Tribe's  work  practice  standards 
for  conducting  inspections,  risk 
assessments,  sjiid  abatements  must 
contain  the  rehuirements  specified  in 
paragraphs  (d|(l),  (d)(2),  and  (d)(3)  of 
this  section. 

(1)  The  wor^  practice  standards  for 
for  the  presence  of  lead- 
based  paint  must  require  that: 

(i)  Inspectio  ns  are  conducted  only  by 
individuals  a  rtified  by  the  appropriate 
State  or  Triba  authority  to  conduct 
inspections. 

(ii)  Inspections  are  conducted  in  a 
way  that  idem  ifies  the  presence  of  lead- 


based  paint  on  painted  surfaces  within 
the  interior  or  on  the  «xterior  of  a 
residential  dwelling  or.  child-occupied 
facility. 

(iii)  Inspections  are  conducted  in  a 
way  that  uses  doomiented 
methodologies  that  incorporate 
adequate  quality  control  procedures. 

(iv)  A  report  is  developed  that  clearly 
dociunents  the  results  of  the  inspection. 

(v)  Records  are  retained  by  the 
certified  inspector  or  the  firm. 

(2)  The  work  practice  standards  for 
risk  assessment  must  require  that: 

(i)  Risk  assessments  are  conducted 
only  by  individuals  certified  by  the 
appropriate  State  or  Tribal  authority  to 
conduct  risk  assessments. 

(ii)  Risk  assessments  are  conducted  in 
a  way  that  identifies  and  reports  the 
presence  of  lead-based  paint  hazards. 

(iii)  Risk  assessments  consist  of,  at 
least: 

(A)  An  assessment,  including  a  visual 
inspection,  of  the  physical 
characteristics  of  the  residential 
dwelling  or  child-occupied  facility;  and 

(B)  Environmental  sampling  for  lead 
in  paint,  dust,  and  soil. 

(iv)  The  risk  assessor  develops  a 
report  that  clearly  presents  the  results  of 
the  assessment  and  recommendations 
for  the  control  or  elimination  of  all 
identified  hazards. 

(v)  The  certified  risk  assessor  or  the 
firm  retains  the  appropriate  records. 

(3)  The  work  practice  standards  for 
abatement  must  require  that: 

(i)  Abatements  are  conducted  only  by 
individuals  certified  by  the  appropriate 
State  or  Tribal  authority  to  conduct  or 
supervise  atwtements. 

fii)  Abatements  permanently 
eliminate  lead-based  paint  hazards  and 
are  conducted  in  a  way  that  does  not 
increase  the  hazards  of  lead-based  paint 
to  the  occupants  of  the  dwelling  or 
child-occupied  facility. 

(iii)  Abatements  include  post- 
abatement  lead  in  dust  clearance 
sampling  and  conformance  with 
clearance  levels  established  or  adopted 
by  the  State  or  Indian  Tribe. 

(iv)  The  abatement  contractor 
develops  a  report  that  describes  areas  of 
the  residential  dwelling  or  child- 
occupied  facility  abated  and  the 
techniques  employed. 

(v)  The  certified  abatement  contractor 
or  the  firm  retains  appropriate  records. 

§  745.326    Pre-renovation  notification: 
State  and  Trttiai  program  requirements. 

(a)  Program  elements.  To  receive 
authorization  from  EPA,  a  State  or 
Tribal  program  must  contain  the 
following  program  elements  for 
renovation  disclosiu«: 

(1)  Procedures  and  requirements  for 
the  distribution  of  lead  hazard 


information  to  owners  and  occupants  of 
target'iiousing  before  renovations  for 
compensation;  and 

(2)  An  approved  lead  hazard 
information  pamphlet  meeting  the 
.  requirements  of  section  406  of  TSCA,  as 
determined  by  EPA.  EPA  will  provide 
States  or  Tribes  with  guidance  on  what 
is  necessary  for  a  State  or  Tribal 
pamphlet  approval  application. 

(b)  Program  to  distribute  lead 
information.  To  be  considered  at  least  as 
protective  as  the  Federal  requirements 
for  pre-renovation  distribution  of 
information,  the  State  or  Indian  Tribe 
must  have  procedures  and  requirements 
that  establish: 

(1)  Clear  standards  for  identifying 
home  improvement  activities  that 
trigger  the  pamphlet  distribution 
requirements;  and 

(2)  Procedures  for  distributing  the 
lead  hazard  information  to  owners  and 
occupants  of  the  housing  prior  to 
renovation  activities. 

(c)  Distribution  of  acceptable  lead 
hazard  information.  To  he  considered  at 
least  as  protective  as  the  Federal 
requirements  for  the  distribution  of  a 
lead  hazard  information  pamphlet,  the 
State  or  Indian  Tribe  must  either: 

(1)  Distribute  the  lead  hazard 
information  pamphlet  developed  by 
EPA  under  section  406(a)  of  TSCA, 
titled  Protect  Your  Family  from  Lead  in 
Your  Home;  or 

(2)  ENstribute  an  alternate  pamphlet  or 
package  of  lead  hazard  information  that 
has  been  submitted  by  the  State  or 
Tribe,  reviewed  by  EPA,  and  approved 
by  EPA  for  use  in  that  State  or  Tribe. 
Such  information  must  meet  the  content 
requirements  prescribed  by  section 
406(a)  of  TSCA,  and  be  in  a  format  that 
is  readable  to  the  diverse  audience  of 
housing  owners  and  occupants  in  that 
State  or  Tribe. 

§  745.327    State  or  Indian  Tribai  iead-based 
paint  compliance  and  enforcement 
programs. 

(a)  Approval  of  compliance  and 
enforcement  programs.  A  State  or 
Indian  Tribe  seeking  authorization  of  a 
lead-based  paint  program  can  apply  for 
and  receive  either  interim  or  final 
approval  of  the  compliance  and 
enforcement  program  portion  of  its  lead- 
based  paint  program.  Indian  Tribes  are 
not  required  to  exercise  criminal 
enforcement  jurisdiction  as  a  condition 
for  prog;«m  authorization. 

(1)  Interim  approval.  Interim  approval 
of  the  compliance  and  enforcement 
program  portion  of  the  State  or  Tribal 
lead-based  paint  program  may  be 
granted  by  EPA  only  once,  and  subject 
to  a  specific  expiration  date. 
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(i)  To  be  considered  adequate  for 
purposes  of  obtaining  interim  approval 
for  ihe  compliance  and  enforcement 
program  portion  of  a  State  or  Tribal 
lead-based  paint  program,  a  State  or 
Indian  Tribe  must,  in  its  application 
described  at  §  745.324(a): 

(A)  Demonstrate  it  has  the  legal 
authority  and  ability  to  inunediately 
implement  the  elements  in  paragraph 
(b)  of  this  section.  This  demonstration 
shall  include  a  statement  that  the  State 
or  Indian  Tribe,  diuing  the  interim 
approval  period,  shall  carry  out  a  level 
of  compliance  monitoring  and 
enforcement  necessary  to  ensure  that 
the  State  or  Indian  Tribe  addresses  any 
significant  risks  posed  by 
noncompliance  with  lead-based  paint 
activity  requirements. 

(B)  Present  a  plan  with  time  frames 
identified  for  implementing  in  the  field 
each  element  in  paragraph  (c)  of  this 
section.  All  elements  of  paragraph  (c)  of 
this  section  must  be  fully  implemented 
no  later  than  3  years  from  the  date  of 
EPA's  interim  approval  of  the 
compliance  and  enforcement  program 
portion  of  a  State  or  Tribal  lead-based 
paint  program.  A  statement  of  resources 
must  be  included  in  the  State  or  Tribal 
plan  which  identifies  what  resources 
the  State  or  Indian  Tribe  intends  to 
devote  to  the  administration  of  its  lead- 
based  paint  compliance  and 
enforcement  program. 

'      (C)  Agree  to  submit  to  EPA  the 
Summary  on  Progress  and  Performance 
of  lead-based  paint  compUance  and 
enforcement  activities  as  described  at 
paragraph  (d)  of  this  section. 

(iij  Any  interim  approval  granted  by 
EPA  for  the  compliance  and 
enforcement  program  portion  of  a  State 
or  Tribal  lead-based  paint  program  will 
expire  no  later  than  3  years  from  the 
date  of  EPA's  interim  approval.  One 
hundred  and  eighty  days  prior  to  this 
expiration  date,  a  State  or  Indian  Tribe 
shall  apply  to  EPA  for  final  approval  of 
the  compliance  and  enforcement 
program  portion  of  a  State  or  Tribal 
lead-based  paint  program.  Final 
approval  shall  be  given  to  any  State  or 
Indian  Tribe  which  has  in  place  all  of 
the  elements  of  paragraphs  (b),  (c),  and 
(d)  of  this  section.  If  a  State  or  Indian 
Tribe  does  not  receive  final  approval  for 
the  compliance  and  enforcement 
program  portion  of  a  State  or  Tribal 
lead-based  paint  program  by  the  date  3 
years  after  the  date  of  EPA's  interim 
approval,  the  Administrator  shall,  by 
such  date,  initiate  the  process  to 
withdraw  the  State  or  Indian  Tribe's 
authorization  pursuant  to  §  745.324(i). 
(2)  Final  approval.  Final  approval  of 
the  compliance  and  enforcement 
program  portion  of  a  State  or  Tribal 


lead-based  paint  program  can  be  granted 
by  EPA  either  through  the  application 
process  described  at  §  745.324(a),  or,  for 
States  or  Indian  Tribes  which 
previously  received  interim  approval  as 
described  in  paragraph  (a)(1)  of  this 
section,  through  a  separate  appUcation 
addressing  only  the  compliance  and 
enforcement  program  portion  of  a  State 
or  Tribal  lead-based  paint  program. 

(i)  For  the  compliance  and 
enforcement  program  to  be  considered 
adequate  for  final  approval  through  the 
application  described  at  §  745.324(a),  a 
State  or  Indian  Tribe  must,  in  its 
application: 

(A)  Demonstrate  it  has  the  legal 
authority  and  abiUty  to  immediately 
implement  the  elements  in  paragraphs 
(b)  and  (c)  of  this  section. 

(B)  Submit  a  statement  of  resources 
which  identifies  what  resources  the 
State  or  Indian  Tribe  intends  to  devote 
to  the  administration  of  its  lead-based 
paint  compliance  and  enforcement 
prc^ram. 

(C)  Agree  to  submit  to  EPA  the 
Sununary  on  Progress  and  Performance 
of  lead-based  paint  compliance  and 
enforcement  activities  as  described  at 
paragraph  (d)  of  this  section. 

(ii)  For  States  or  Indian  Tribes  which 
previously  received  interim  approval  as 
described  in  paragraph  ^)(1)  of  this 
section,  in  order  for  the  State  or  Tribal 
compliance  and  enforcement  program  to 
be  considered  adequate  for  final 
approval  through  a  separate  application 
addressing  only  the  compliance  and 
enforcement  program  portion  of  a  State 
or  Tribal  lead-based  paint  program,  a 
State  or  Indian  Tribe  must,  in  its 
application: 

(A)  Demonstrate  that  it  has  the  legal 
authority  and  ability  to  immediately 
implement  the  elements  in  paragraphs 
(b)  and  (c)  of  this  section. 

(B)  Submit  a  statement  which 
identifies  the  resources  the  State  or 
Indian  Tribe  intends  to  devote  to  the 
administration  of  its  lead-based  paint 
compliance  and  enforcement  program. 

(C)  Agree  to  submit  to  EPA  the 
Summary  on  Progress  and  Performance 
of  lead-based  paint  compliance  and 
enforcement  activities  as  described  at 
paragraph  (d)  of  this  section. 

(D)  To  the  extent  not  previously 
submitted  through  the  application 
described  at  §  745.324(a),  submit  copies 
of  all  applicable  State  or  Tribal  statutes, 
regulations,  standards,  and  other 
material  that  provide  the  State  or  Indian 
Tribe  with  authority  to  administer  and 
enforce  the  lead-based  paint  compliance 
and  enforcement  program,  and  copies  of 
the  policies,  certifications,  plans, 
reports,  and  any  other  documents  that 
demonstrate  that  the  program  meets  the 


requirements  established  in  paragraphs 
(b)  and  (c)  of  this  section. 

(b)  Standards,  regulations,  and 
authority.  The  standards,  regulations, 
and  autliority  described  in  paragraphs 
(b)(1)  through  (b)(4)  of  this  section  are 
part  of  the  required  elements  for  the 
compliance  and  enforcement  portion  of 
a  State  or  Tribal  lead-based  paint 
program. 

(1)  Lead-based  paint  activities  and 
requirements.  State  or  Tribal  lead-based 
paint  compliance  and  enforcement 
programs  will  be  considered  adequate  if 
the  State  or  Indian  Tribe  demonstrates, 
in  its  apphcation  at  §  745.324(a),  that  it 
has  established  a  lead-based  paint 
program  containing  the  following 
requirements: 

(i)  Accreditation  of  training  programs 
as  described  at  §  74S.325(b). 

(ii)  Certification  of  individuals 
engaged  in  lead-based  paint  activities  as 
described  at  §  745.325(c). 

(iii)  Standards  for  the  conduct  of  lead- 
based  paint  activities  as  described  at 
§  745.325(d);  and,  as  appropriate, 

(iv)  Requirements  that  regulate  the 
conduct  of  pre-renovation  notification 
activities  as  described  at  §  745.326. 

(2)  Authority  to  enter.  State  or  Tribal 
officials  must  be  able  to  enter,  through 
consent,  warrant,  or  other  authority, 
premises  or  facilities  where  lead-based 
paint  activities  violations  may  occur  for 
purposes  of  conducting  inspections. 

(i)  State  or  Tribal  officials  must  be 
able  to  enter  premises  or  facilities  where 
those  engaged  in  training  for  lead-based 
paint  activities  conduct  business. 

(ii)  For  the  purposes  of  enforcing  a 
pre-renovation  notification  program. 
State  or  Tribal  officials  must  be  able  to 
enter  a  renovator's  place  of  business. 

(iii)  State  or  Tribal  officials  must  have 
authority  to  take  samples  and  review 
records  as  part  of  the  lead-based  paint 
activities  inspection  process. 

(3)  Flexible  remedies.  A  State  or 
Tribal  lead-based  paint  compliance  and 
enforcement  program  must  provide  for  a 
diverse  and  flexible  array  of 
enforcement  remedies.  At  a  minimum, 
the  remedies  that  must  be  reflected  in 
an  enforcement  response  policy  must 
include  the  following: 

(i)  Warning  letters.  Notices  of 
Noncompliance,  Notices  of  Violation,  or 
the  equivalent; 

(ii)  Administrative  or  civil  actions, 
including  penalty  authority  (e.g., 
accreditation  or  certification 
suspension,  revocation,  or 
modification);  and 

(iii)  Authority  to  apply  criminal 
sanctions  or  other  criminal  authority 
using  existing  State  or  Tribal  laws,  as 
applicable. 
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(4)  Adequate  resources.  An 
application  must  include  a  statement 
that  identifie*  the  resources  that  will  be 
devoted  by  the  State  or  Indian  Tribe  to 
the  administration  of  the  State  or  Tribal 
lead-based  paint  compliance  and 
enforcement  program.  This  statement 
must  address  fiscal  and  personnel 
resources  that  will  be  devoted  to  the 
program. 

(c)  Performonce  elements.  The 
performance  elements  described  in 
paragraphs  (c)(1)  through  (c)(7)  of  this 
section  are  pat  of  the  required  elements 
for  the  compliance  and  enforcement 
program  portjon  of  a  State  or  Tribal 
lead-based  paint  program. 

(1)  Training.  A  State  or  Tribal  lead- 
based  paint  compliance  and 
enforcement  arogram  must  implement  a 
process  for  tnlining  enforcement  and 
inspection  personnel  and  ensure  that 
enforcement  personnel  and  inspectors 
are  well  train^.  Enforcement  personnel 
must  understand  case  development 
procedures  and  the  maintenance  of 
proper  case  files.  Inspectors  must 
successfully  demonstrate  knowledge  of 
the  requiremelits  of  the  particular 
discipline  (e.g.,  abatement  supervisor, 
and/or  abatement  worker,  and/ or  lead- 
based  paint  inspector,  and/or  risk 
assessor,  and/pr  project  designer)  for 
which  they  h^e  compliance  monitoring 
and  enforcement  responsibilities. 
Inspectors  must  also  be  trained  in 
violation  discovery,  methods  of 
obtaining  consent,  evidence  gathering, 
preservation  of  evidence  and  chain-of- 
custody,  and  sampling  procedures.  A 
State  or  Tribal  lead-based  paint 
comphance  aiid  enforcement  program 
must  also  imfdement  a  process  for  the 
continuing  education  of  enforcement 
and  inspectiot  personnel. 

(2)  Compliance  assistance.  A  State  or 
Tribal  lead-ba$ed  paint  compliance  and 
enforcement  program  must  provide 
compliance  assistance  to  the  public  and 
the  regulated  community  to  facilitate 
awareness  and  understanding  of  and 
compliance  with  State  or  Tribal 
requirements  governing  the  conduct  of 
lead-based  pahit  activities.  The  type  and 
nature  of  this  assistance  can  be  defined 
by  the  State  ob  Indian  Tribe  to  achieve 
this  goal.         I 

(3)  Sampling  techniques.  A  State  or 
Tribal  lead-baied  paint  compliance  and 
enforcement  program  must  have  the 
technological  tapability  to  ensure 
compliance  w  th  the  lead-based  paint 
program  requi^ments.  A  State  or  Tribal 
application  foi '  approval  of  a  lead-based 
paint  program  must  show  that  the  State 


or  Indian  Tribe  is  technologically 
capable  of  conducting  a  lead-basiad 
paint  compUanoe  and  enforcement 
program.  The  State  or  Tribal  program 
must  have  access  to  the  facilities  and 
equipment  necessary  to  perform 
sampling  and  laboratory  analysis  as 
needed.  This  laboratory  faciUty  must  be 
a  recognized  laboratory  as  defined  at 
§  745.223,  or  the  State  or  Tribal  program 
must  implement  a  quality  assurance 
program  that  ensures  appropriate 
quality  of  laboratory  personnel  and 
protects  the  integri^  of  analytical  data. 

(4)  Tracking  tips  and  complaints.  A 
State  or  Tribal  lead-based  paint 
compliance  and  enforcement  program 
must  demonstrate  the  ability  to  process 
and  react  to  tips  and  complaints  or  other 
information  indicating  a  violation. 

(5)  Targeting  inspections.  A  State  or 
Tribal  lead-based  paint  compliance  and 
enforcement  program  must  demonstrate 
the  abiUty  to  target  inspections  to 
ensure  compliance  widi  the  lead-based 
paint  program  requirements.  Such 
targeting  must  include  a  method  fcv 
obtaining  and  using  notifications  of 
commencement  of  abatement  activities. 

(6)  Follow  up  to  inspection  reports.  A 
State  or  Tribal  lead-based  paint 
compUance  and  enforcement  program 
must  demonstrate  the  ability  to 
reasonably,  and  in  a  timely  manner, 
process  and  follow-up  on  inspection 
reports  and  other  information  generated 
through  enforcement-related  activities 
associated  with  a  lead-based  paint 
program.  The  State  or  Tribal  program 
must  be  in  a  position  to  ensure 
correction  of  violations  and,  as 
appropriate,  efiiectively  develop  and 
issue  enforcement  remedies/responses 
to  follow  up  on  the  identification  of 
violations. 

(7)  Compliance  monitoring  and 
enforcement.  A  State  or  Tribal  lead- 
based  paint  compliance  and 
enforcement  program  must  demonstrate, 
in  its  apphcation  for  approval,  that  it  is 
in  a  position  to  implement  a  compUance 
monitoring  and  enforcement  program. 
Such  a  compliance  monitoring  and 
enforcement  program  must  ensure 
correction  of  violations,  and  encompass 
either  plaimed  and/or  responsive  lead- 
based  paint  compliance  inspections  and 
development/issuance  of  State  or  Tribal 
enforcement  responses  which  are 
appropriate  to  the  violations. 

(d)  Summary  on  Progress  and 
Performance.  The  Summary  on  Progress 
and  Performance  described  below  is 
part  of  the  required  elements  for  the 
compUance  and  enforcement  program 


portion  of  a  State  or  Tribal  lead-based 
paint  program.  A  State  or  Tribal  lead- 
Based  paint  compliance  and 
enforcement  program  must  submit  to 
the  appropriate  Q*A  Regional 
Administrator  a  report  which 
summarizes  the  results  of  implementing 
the  State  or  Tribal  lead-based  paint 
compUance  and  enforcement  program, 
including  a  summary  of  the  scope  of  the 
regulated  community  within  the  State  or 
Indian  Tribe  (which  would  include  the 
number  of  individuals  and  firms 
certified  in  lead-based  paint  activities 
and  the  number  of  training  programs 
accredited),  the  inspections  conducted, 
enforcement  actions  taken,  compUance 
assistance  provided,  and  the  level  of 
resources  committed  by  the  State  or 
Indian  Tribe  to  these  activities.  The 
report  shaU  be  submitted  according  to 
the  requirements  at  §  745.324(h). 

(e)  Memorandum  of  Agreement.  An 
Indian  Tribe  that  obtains  program 
approval  must  estabUsh  a  Memorandimi 
of  Agreement  with  the  Regional 
Administrator.  The  Memorandum  of 
Agreement  shall  be  executed  by  the 
Indian  Tribe's  counterpart  to  the  State 
Director  (e.g.,  the  Director  of  Tribal 
Environmental  Office,  Program  or 
Agency).  The  Memorandum  of 
Agreement  must  include  provisions  for 
the  timely  and  appropriate  referral  to 
the  Regional  Administrator  for  those 
criminal  enforcement  matters  where         ^ 
that  Indian  Tribe  does  not  have  the 
authority  (e.g.,  those  addressing 
criminal  violations  by  non-Indians  or 
violations  meriting  penalties  over 
$5,000).  The  Agreement  must  also 
identify  any  enforcement  agreements 
that  may  exist  between  the  Indian  Tribe 
and  any  State. 

S  745.330    Grants. 

The  Administrator,  or  a  designated 
equivalent,  may  make  grants  to  States 
and  Indian  Tribes,  that  meet  the 
requirements  of  §  745.324(e)(2)(i)  and 
(e)(2)(ii),  under  section  404(g)  of  TSCA 
to  develop  and  carry  out  programs 
authorized  pursuant  to  this  subpart. 
Grants  made  under  this  section  are 
subject  to  the  requirements  of  40  CFR 
part  31. 

S  746.339    Effective  dates. 

States  and  Indian  Tribes  may  seek 
authorization  to  administer  and  enforce 
subpart  L  pursuant  to  this  subpart 
effective  October  28, 1996. 

(FR  Doc.  96-21954  Filed  8-2a-96;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 


\: 


40  CFR  Part  125 

[FRL-6601-2]  I 

Modification  of  Secondary  Treatment 
Requirement*  for  Discharges  Into 
IMadne  Waters 

AQBCY:  Envitonmental  Protection 

Agency  (EPAl. 

action;  Finalpule. 

summary:  EPA  is  promulgating  a  final 
amendment  t^  the  regulations  which 
implement  section  301(h)  of  the  Clean 
Water  Act  (CWA"  or  "Act").  Section 
301(h)  provides  for  waivers  of 
secondary  treatment  requirements  for 
discharges  int|o  marine  waters  by 
publicly  owned  treatment  works 
(POTWs)  that  demonstrate  their 
compliance  with  the  301(h)  criteria. 
This  final  amendment  promulgates 
without  change  a  previously  proposed 
rule  to  amend  the  301(h)  regulations  to 
remove  a  certain  restriction  on  the 
eligibility  of  301(h)  POTWs  to  request  a 
longer-than-n|onthly  averaging  period  to 
calculate  compliance  with  the  Act's 
requirement  to  remove  a  minimum  of  30 
percent  of  thei  biochemical  oxygen 
demanding  material  (BOD)  in  the 
influent.  EPA  determined  that  this 
restriction  should  be  eliminated  to 
provide  additional  flexibility  to  POTWs 
in  demonstrating  compliance  with  the 
requirements  {For  a  waiver.  As  a  result  of 
this  amendment,  all  45  applicants  for  a 
301(h)  waiver]  will  be  able  to  request  a 
longer  than  mbnthly  averaging  period 
for  calculating  compliance  with  the 
BOD  removal  requirement. 

EFFECTIVE  DATE:  These  regulations  take 
effect  on  September  30, 1996.  In 
accordance  with  40  CFR  23.2,  the 
AdmLnistratoi's  promulgation  occurs  at 
1:00  p.m.  ELft  on  September  12, 1996. 

AOOflESSES:  Copies  of  comments 
submitted  and  the  docket  for  this 
rulemaking  ane  available  for  review  at 
EPA's  Water  Docket;  Room  2616  Mall. 
401  M  Street.  ISW,  Washington,  DC 
20460.  For  access  to  the  Docket 
materials,  call  (202)  260-3027  between 
9  a.m.  and  3:^  p.m.,  Monday  through 
Friday,  excluding  legal  holidays,  for  an 
appointment.  |The  EPA  public 
information  regulation  (40  CFR  part  2) 
provides  that  a  reasonable  fee  may  be 
charged  for  copying. 
FOn  FURTHER  ^FORMATION  CONTACT: 
Virginia  Fox-^Jorse,  Office  of  Wetlands. 
Oceans  and  Vfatersheds,  Oceans  and 
Coastal  Protection  Division  (4.504F), 
U.S.  Environinental  Protection  Agency. 


401  M  Street,  SW,  Washington,  DC 
20460;  (202)  260-8448. 

StiPPLBMOTTARY  INFORMATION: 

L  Regulated  entities 

The  entities  potentially  affected  by 
today's  action  are  those  publicly  owned 
treatment  works  that  discharge  into 
marine  waters  and  that  have  applied 
under  section  301(h)  of  the  Clean  Water 
Act.  33  U.S.C  §  1311(h).  for  a  waiver  of 
secondary  treatment  requirements. 
Regulated  categories  and  entities 
include: 


Category 

Examples  of  regu- 
lated entities 

Local  governments  _.. 

PubUdy  owned  treat- 
ment works  SIC 
Code  4952. 

(Although  EPA  is  using  the  term 
"regulated"  entities,  the  effect  of  today's 
action  is  generally  to  relax  the 
regulatory  restrictions  on  these  entities.) 
This  table,  however,  is  only  a  guide  and 
is  not  intended  to  be  exhaustive.  You 
shoxdd  consult  today's  final  regulations 
themselves  to  determine  their  full 
impact  and  applicability.  If  you  have 
further  questions  about  whether  today's 
action  affects  your  regulatory 
obligations,  contact  the  person  or 
persons  listed  above  (see  FOR  FURTHER 
INFORMATION  CONTACT  section). 

n.  Today's  Final  Action 

On  February  4, 1987.  Congress  passed 
the  Water  Quality  Act  of  1987  (WQA) 
(Pub.  L.  100-4).  which  amended  CWA 
section  301(h)  in  several  important 
respects.  Among  other  things,  the  WQA 
added  a  new  section  301(h)(9),  which 
requires  that: 

At  the  time  the  301(h)  modification 
becomes  effective,  the  applicant  will  be 
discharging  effluent  which  has  received  at 
least  primary  or  equivalent  treatment. 

Section  301(h)(9)  of  the  CWA  defines 
primary  or  equivalent  treatment  as: 

Treatment  by  screening,  sedimentation, 
and  skimming  adequate  to  remove  at  least  30 
percent  of  the  biochemical  oxygen 
demanding  material  (BOD)  and  of  the 
suspended  solids  (SS)  in  the  treatment  works 
influent,  and  disinfection,  where  appropriate. 

EPA  published  final  regulations 
implementing  the  WQA  amendments  to 
section  301(h)  on  August  9. 1994  (59  FR 
40642).  Among  other  things,  the 
regulations  added  40  CFR  125.60(c). 
which  provided  flexibility  to  POTWs,  in 
certain  specified  circumstances,  to  use  a 
longer-than-monthly  (not  to  exceed 
yearly)  averaging  period  to  calculate 
compliance  with  die  30-percent  removal 
requirements  for  BOD.  However,  under 
the  second  sentence  of  §  125.60(c)(1) 


(the  "eligibility  provision"),  facilities 
that  had  demonstrated  an  ability  to 
achieve  30  percent  removal  of  BOD  on 
a  monthly  average  basis  over  the 
calendar  year  prior  to  August  9. 1994, 
(the  date  the  rule  was  published)  were 
excluded  from  eligibility  to  apply  for 
this  longer-than-monthly  averaging 
period.  In  December.  1994.  four  Alaskan 
municipalities  filed  a  petition  for  review 
of  the  final  regulations  in  the  U.S.  Cotut 
of  Appeals  for  the  Ninth  Circuit. 
(Anchorage  Water  &■  Wastewater  Utility, 
et  al.  V.  U.S.  EPA.  No.  94-70913  (9th 
Cir.))  The  petitioners  claim  that  the 
eligibility  provision  should  be 
eliminated  from  the  regulations. 

After  reexamining  the  need  for  the 
eligibility  provision,  EPA  published  a 
proposed  rule  to  delete  it.  [61  FR  7404. 
February  27, 1996.)  The  Agency 
received  only  six  comments  on  this 
proposal,  bam  five  POTWs,  including 
the  four  petitioners  in  the  lawsuit,  and 
one  State  wastewater  control 
association.  All  commenters  firmly 
supported  the  proposed  rule's  deletion 
of  the  eligibility  provision.  Accordingly. 
EPA  is  today  promulgating  a  final  rule 
that,  as  proposed,  deletes  the  eligibility 
provision. 

Several  of  the  commenters  also 
offered  some  technical  information  to 
explain  why  they  feel  they  cannot  or 
will  not  be  able  in  the  future  to  meet  the 
BOD  removal  requirement  on  a  monthly 
basis.  These  latter  remarks  are  not 
conunents  on  the  eligibility  provision, 
and  are  thus  outside  the  scope  of  this 
particular  rulemaking  action.  We  have 
forwarded  this  information  to  the 
appropriate  EPA  Regional  offices  for 
their  information. 

As  a  result  of  today's  final  rule,  a 
POTW's  historical  data  caimot  cause  the 
POTW  to  be  automatically  ineligible  for 
longer-than-monthly  averaging. 
However,  the  Agency  emphasizes  that 
removing  the  eligibility  provision  does 
not  automatically  provide  any  POTW 
with  a  longer  averaging  period  for 
determining  compliance  with  the  30- 
percent  removal  requirement  for  BOD. 
Instead,  it  simply  allows  all  POTWs  to 
request  a  longer  averaging  period  in  its 
permit  application.  Under  the  amended 
regulations,  POTWs  who  apply  will 
continue  to  be  required  to  demonstrate 
to  the  satisfaction  of  the  Regional 
Administrator  that  a  longer  period  is 
warranted  in  order  to  be  granted  relief 
fit)m  the  requirement  to  meet  BOD 
removal  on  a  monthly  basis.  The 
Regional  Administrator  will  still 
consider  the  historical  data  and  could 
base  a  decision  to  grant  or  deny  the 
longer  averaging  period  in  whole  or  in 
part  on  these  data.  EPA  also  notes  that 
even  if  it  grants  a  longer  averaging 
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period,  the  required  frequency  of 
monitoring  for  BOD  will  remain  the 
same  as  if  the  period  for  calculating 
compliance  for  BOD  removal  were  the 
monthly  average  basis. 

The  remaining  provisions  of  the 
301(h)  regulations  remain  in  full  force 
and  effect,  and  are  not  the  subject  of  this 
final  rule. 

QI.  Supporting  Documentaiion 

Analyses  under  E.0. 12866,  the 
Unfunded  Mandates  Reform  Act  of 
1995,  the  Regulatory  Flexibility  Act,  and 
the  Paperwork  Reduction  Act. 

Today's  action  simply  removes 
provisions  of  an  existing  rule  from  the 
CFR  that  limit  the  ability  of  affected 
POTWs  to  request  flexibility  in 
calculating  compliance  with  removal 
requirements  for  BOD.  Therefore,  this 
action  has  no  regulatory  impact  and  is 
not  a  "significant"  regulatory  action 
within  the  meaning  of  E.0. 12866,  and 
no  regulatory  impact  analysis  is 
required. 

This  action  also  does  not  impose  any 
Federal  mandate  on  State,  local  or  tribal 
governments  or  the  private  sector  within 
the  meaning  of  the  Unfunded  Mandates 
Reform  Act  of  1995.  For  the  same 
reasons,  pursuant  to  the  Regulatory 
Flexibility  Act,  I  certify  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Finally,  deletion  of  these 
provisions  from  the  CFR  does  not  affect 


requirements  underthe  Paperwork 
Reduction  Act. 

Submission  to  Congress  and  the  General 
Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,.  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  125 

Environmental  protection,  Marine 
point  source  discharges,  Reporting  and 
recordkeeping,  Waste  treatment  and 
disposal.  Water  pollution  control. 

Dated :  August  2 1 , 1 996. 
Carol  M.  Browner, 
Administrator 

For  the  reasons  set  forth  in  the 
preamble,  part  125  of  title  40,  chapter  I 
of  the  Code  of  Federal  Regulations  is 
amended  as  set  forth  below: 

PART  125— CRITERIA  AND 
STANDARDS  FOR  THE  NATIONAL 
POLLUTANT  DISCHARGE 
ELIMINATION  SYSTEM 

1.  The  authority  citation  for  part  125 
continues  to  read  as  follows: 


Authority:  Clean  Water  Act,  as  amended  by 
the  Clean  Water  Act  of  1977.  33  U.S.C.  1251 
et  seq.,  unless  otherwise  noted. 

Subpart  G— Criteria  for  Modifying  the 
Secondary  Treatment  Requirements 
Under  Section  301(h)  of  the  Clean 
Water  Act 

2.  Section  125.60  is  amended  by 
removing  paragraph  (c)(1);  by 
redesignating  paragraphs  (c)(2)  and 
(c)(3)  as  (c)(1)  and  (c)(2):  and  by  revising 
the  introductory  text  of  newly 
redesignated  paragraph  (c)(1)  to  read  as 
follows: 

§  1 25.60    Primary  or  equivalent  treatment 
requirements. 


(c)(1)  An  applicant  may  request  that 
the  demonstration  of  compliance  with 
the  requirement  under  paragraph  (b)  of 
this  section  to  provide  30  percent 
removal  of  BOD  be  allowed  on  an 
averaging  basis  different  from  monthly 
(e.g.,  quarterly),  subject  to  the 
demonstrations  provided  in  paragraphs 
{c)(l)(i),  (ii)  and  (iii)  of  this  section.  The 
Administrator  may  approve  such 
requests  if  the  applicant  demonstrates  to 
the  Administrator's  satisfaction  that: 
•        *        »        ♦        • 

(FR  Doc.  96-21952  Filed  8-28-96;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wlldflfe  Servica 

50  CFR  Part  20 
RIN1018-AO69  I 

Migratory  Bird  Hunting;  Rnal 
FrameworlM  for  Early-Soaaon 
Migratory  Bird  Hunting  Regulations 

AQENCY:  Fish  a|id  Wildlife  Service, 

Interior. 

ACTION:  Final  n^le. 


summary:  This  ^le  prescribes  final 
early-season  frameworks  which  States, 
Puerto  Rico,  find  the  Virgin  Islands  may 
select  season  dates,  limits,  and  other 
options  for  the  199&-97  migratory  bird 
hunting  season^.  Early  seasons  are  those 
which  generally  open  prior  to  October  1. 
The  effect  of  this  final  rule  is  to 
facilitate  the  selection  of  hunting 
seasons  by  the  States  and  Territories  to 
further  the  anniial  establishment  of  the 
early-season  migratory  bird  hunting 
regulations.  These  selections  will  be 
published  in  th^  Federal  Register  as 
amendments  tg{  §§  20.101  through 
20.107,  and  §  20.109  of  title  50  CFR  part 
20.  i 

EFFECTIVE  DATEJ  This  rule  takes  effect  on 
August  29. 1996. 

ADDRESSES:  States  and  Territories 
should  send  th^ir  season  selections  to: 
Chief,  Office  of  Migratory  Bird 
Management,  U.S.  Fish  and  Wildlife 
Service,  Departjnent  of  the  Interior,  ms 
634— ARLSQ,  ^849  C  Street,  NW., 
Washington,  D^  20240.  The  Public  may 
inspect  comments  during  normal 
business  hours  in  room  634,  Arlington 
Square  Building,  4401  N.  Fairfax  Drive, 
Arlington,  Virdnia. 

FOR  FliRTHER  INFORMATION  CONTACT:  Paul 
R.  Schmidt,  Chief.  Office  of  Migratory 
Bird  Management,  U.S.  Fish  and 
Wildlife  Servicfe,  (703)  35a-1714 
SUPPLEMENTARY  INFORMATION: 

Regulations  Schedule  for  1996 

On  March  24  1996.  the  Service 
published  in  the  Federal  Register  (61 
FR  11992)  a  proposal  to  amend  50  CFR 
part  20.  The  prpposal  dealt  with  the 
establishment  of  seasons,  limits,  and 
other  regulations  for  migratory  game 
birds  under  §§  EO.lOl  through  20.ld7, 
20.109.  and  2o]llO  of  subpart  K.  On 
June  13. 1996,  the  Service  pubhshed  in 
the  Federal  Register  (61  FR  30114)  a 
second  document  providing 
supplemental  {proposals  for  early-  and 
late-season  migratory  bird-himting 
regulations  frameworks.  The  June  13 
supplement  also  provided  detailed 
information  on  the  1996-97  regulatory 
schedule  and  announced  the  Service 


Migratory  Bird  Regulations  Committee 
and  Flyway  Council  meetings.  On  June 
14,  1996,  the  Service  published  in  the 
Federal  Register  (61  FR  30490)  a  third 
document  describing  the  Service's 
proposed  199&-97  regulatory 
alternatives  for  duck  hunting  and  its 
intent  to  consider  establishing  a  special 
youth  waterfowl  hunting  day. 

On  June  27, 1996,  the  Service  held  a 
pubhc  hearing  in  Washington,  DC,  as 
announced  in  the  March  22  and  June  14 
Federal  Registers  to  review  the  status  of 
migratory  shore  and  upland  game  birds. 
The  Service  discussed  himting 
regulations  for  these  species  and  for 
other  early  seasons.  On  JiUy  22, 1996, 
the  Service  published  in  the  Federal 
Register  (61  FR  37994)  a  fourth 
document  specifically  dealing  with 
proposed  early-season  fi^uneworks  for 
the  1996-97  season.  This  doaunent  also 
extended  the  public  comment  period  to 
Augiist  1, 1996,  for  early-season 
proposals.  This  rulemaking  establishes 
final  Crameworks  for  early-season 
migratory  bird  hunting  regulations  for 
the  1996-97  season. 

Review  of  Fljrway  Council 
Recommendations,  Public  Comments 
and  the  Service's  Responses 

As  «^'  -     ^ust  9, 1996,  the  Service  had 
recei        i.9€  written  comments;  25  of 
these  specifically  addressed  early- 
season  issues.  The  Service  also  received 
recommendations  from  all  foiu'  Flyway 
Councils.  Early-season  comments  are 
siunmarized  and  discussed  in  the  order 
used  in  the  March  22  Federal  Register. 
Only  the  numbered  items  pertaining  to 
early  seasons  for  which  comments  were 
received  are  included.  Flyway  Council 
recommendations  shown  below  include 
only  those  involving  changes  from  the 
1995-96  early-season  frameworks.  For 
those  topics  where  a  Council 
recommendation  is  not  shown,  the 
Council  supported  continuing  the  same 
frameworks  as  in  1995-96. 

General 

Public  Hearing  Comments:  Mr.  Dale 
Bartlett,  representing  the  Humane 
Society  of  the  United  States  (HSUS), 
expressed  concern  that  the  Service 
continues  to  establish  liberal  himting 
regulations  on  species  without  adequate 
data.  HSUS  claims  the  Service  acted  too 
quickly  to  liberalize  duck  hunting 
regulations  since  the  populations  of 
many  species  remain  below  goals  set  by 
the  North  American  Waterfowl 
Management  Plan  (NAWMP).  HSUS  is 
frustrated  with  the  failure  of  the  Service 
to  close  seasons  on  species  in  decline 
such  as  woodcock,  coastal  populations 
of  band-tailed  pigeon,  white-winged 


doves  in  Arizona,  and  mourning  doves 
in  the  Western  Management  Unit.  HSUS 
believes  that  bag  limits  and  season 
lengths  on  several  species  of  webless 
migratory  birds  are  ridiculously  high 
and  flies  in  the  face  of  the  principles  of 
wise  and  ethical  use  of  the  resource. 
They  also  recommend  that  the  Service 
require  all  seasons  to  open  at  noon 
during  mid-week  to  reduce  large  kills. 
They  further  urged  the  Service  to 
disallow  one-half  hour  before  sujuise 
shooting. 

Mr.  Don  Kraege,  representing  the 
Pacific  Flyway  Coimcil,  expressed 
appreciation  for  the  Service's  efforts  to 
enhance  cooperative  waterfowl 
management. 

Mr.  Joe  Kramer,  representing  the 
Central  Flyway  Council,  reviewed 
recommendations  passed  by  the  Council 
regarding  establishment  of  this  year's 
migratory  bird  hunting  regulations.  He 
supported  the  proposed  expansion  of 
the  Rocky  Mountain  Greater  Sandhill 
Crane  hunt  area  in  Wyoming.  Reviewing 
status  information  on  blue-  and  green- 
winged  teal  populations,  he  indicated 
this  year's  combined  spring-breeding 
population  of  about  8.9  million  was  a 
record  high  level  and  the  projected  fall 
flight  will  probably  be  the  largest  ever 
recorded.  He  indicated  that  the  Central 
and  Mississippi  Flyway  Councils  would 
complete  a  more  comprehensive  harvest 
approach  for  these  special  seasons  by 
March  1997.  He  supported  the  Central 
Flyway  Council's  recommendation  to 
expand  this  year's  teal  bag  limit  from  4 
to  5  and  increase  the  teal  season  length 
fiom  9  to  16  days.  Mr.  Kramer 
supported  efforts  by  the  Service  to 
review  baiting  regulations,  but  he 
pointed  out  continuing  desires  by  many 
Central  Flyway  States  to  review  the 
timing  of  the  early-  and'late-season 
meetings. 

Mr.  Charles  D.  Kelley,  representing 
the  Southeastern  Association  of  Fish 
and  Wildlife  Agencies,  commended  the 
Service  for  its  efforts  in  developing  the 
Harvest  Information  Program,  which 
will  provide  improved  harvest  estimates 
for  a  number  of  species. 

Ms.  Anne  MuUer,  representing  the 
Committee  to  Abolish  Sport  Hunting, 
and  its  affiliate,  the  Coalition  to  Prevent 
the  Destruction  of  Canada  Geese, 
requested  public  hearings  be  held 
during  evening  hours  to  increase  public 
attendance. 

Mr.  Peter  MuUer,  also  representing 
the  Committee  to  Abolish  Sport 
Hunting,  requested  that  the  Service 
maintain  and  enforce  strict  waterfowl 
baiting  regulations. 

Written  Comments:  The  Humane 
Society  recommended  all  seasons  open 
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at  noon,  mid-week,  to  reduce  the  large 
kills  associated  with  the  traditional 
Saturday  openings.  They  also 
recommend  that  hunting  during  the 
one-half  hour  before  sunrise  be 
eliminated  and  wounded  but 
unretrieved  birds  count  towards  the 
daily  bag  limit. 

1.  Ducks 

The  categories  used  to  discuss  issues 
related  to  duck  harvest  management  are 
as  follows:  (A)  General  Harvest  Strategy, 
(B)  Framework  Dates,  (C)  Season 
Length,  (D)  Closed  Seasons,  (E)  Bag 
Limits,  (F)  Zones  and  Split  Seasons,  and 
(G)  Special  Seasons/Species 
Management.  Only  those  categories 
containing  substantial  recommendations 
arc  included  below. 

F.  Zones  and  Splits 

Written  Comments:  The  Maine 
Department  of  Inland  Fisheries  and 
Wildlife  commended  the  Service  for 
allowing  a  duck  zone  boundary 
modification  but  expressed  displeasure 
with  the  Service's  failure  to  authorize  an 
experimental  third  zone  in  Maine.  They 
contended  there  was  no  biological 
justification  to  deny  this  request.  They 
further  suggested  the  guidelines  should 
not  be  "a  hard-and-fast  rule"  and  should 
be  modified  to  account  for  the 
geographic  scale  of  any  particular  State. 
Two  individuals  from  Maine  also 
provided  comments  supporting  Maine's 
request  for  a  third  zone. 

The  Indiana  Department  of  Natural 
Resources  and  three  individuals 
supported  Indiana's  proposal  to  change 
zone  boundaries  during  the  1996  open 
season. 

The  Kansas  Department  of  Wildlife 
and  Parks  submitted  an  alternate  duck 
hunting  zone  proposal  for  1996  to  2000. 
This  proposal  replaced  one  submitted 
previously  which  did  not  meet  the 
Service's  criteria. 

The  Wyoming  Game  and  Fish 
Department  (Wyoming),  commenting  on 
the  policy  governing  tiie  use  of  zone  and 
split  seasons  for  duck  seasons, 
requested  an  exception  from  the  policy 
that  precludes  the  use  of  non- 
contiguous zone  boundaries.  Wyoming 
contended  the  Service  should  be  more 
flexible  to  accommodate  the  State's 
complex  physiographies.  Wyoming 
recommended  the  Service  revaluate  its 
policy  prior  to  the  next  zones/splits 
open  season  in  2001. 

Service  Response:  In  1990,  the  Service 
established  guidelines  for  the  use  of 
zones  and  split  seasons  for  duck 
hunting  (Federal  Register,  55  FR  38901) 
following  extensive  review  and 
endorsement  of  the  Fly  way  Councils 
and  Technical  Sections.  The  primary 


purpose  of  the  guidelines  was  to 
provide  a  framework  for  controlling  the 
proliferation  of  changes  in  zone  and 
split  options,  which  compromise  our 
ability  to  measure  impacts  of  various 
regulatory  changes  on  harvest.  The 
guidelines  were  not  developed 
preferentially  according  to  the 
geographic  size  of  any  State,  but  rather, 
were  administered  equally  to  all  States. 
The  Service  believes  that  the  guidelines 
must  be  applied  fairly  and  consistently 
to  all  States  in  order  to  prevent  further 
proliferations  in  zone/split 
configurations.  However,  the  Service 
will  review  these  concerns  prior  to  the 
next  scheduled  open  season  in  2001. 

In  the  July  22, 1996.  Federal  Register. 
the  Service  indicated  the  boundary 
changes  proposed  by  Indiana  did  not 
meet  the  Service's  guideline^  for  zones 
and  split  seasons  for  the  1996-2000 
period,  and  requested  the  State  revise  its 
proposal  accordingly.  Subsequently, 
Indiana  indicated  they  would  retain  the 
current  boundaries. 

Kansas'  alternate  proposal  was  within 
the  established  guidelines  and  is 
approved  for  the  1996-2001  period. 

The  Service  also  accepts  the  amended 
zone/split  proposal  for  the  Central 
Flyway  portion  of  Wyoming.  Although 
Wyoming  modified  its  proposal  to  meet 
the  language  of  the  guidelines,  the 
Service  believes  it  may  also  circumvent 
the  intent  of  the  guidelines  with  respect 
to  the  use  of  non-contiguous  zone 
boundaries.  Current  zone/split 
guidelines  prohibit  the  use  of  non- 
contiguous zone  boundaries.  The 
Service  will  conduct  a  cooperative 
review  of  the  guidelines  with  the 
Councils  prior  to  the  next  open  season, 
and  if  at  that  time  any  modification  in 
the  guidelines  does  not  allow  the 
Wyoming  configuration,  then 
"grandfather"  status  will  not  be  granted. 

G.^  Special  Seasons/Species 
Management 

Hi.  September  Teal  Seasons 
Council  Recommendations:  The 
Upper-Region  Regulations  Committee  of 
the  Mississippi  Flyway  Council 
recommended  a  5-day  ex{>erimental 
September  teal  season  be  offered  to  the 
production  States  of  Iowa,  Michigan, 
Minnesota,  and  Wisconsin  for  a  3-year 
period.  The  Committee  recommended  a 
daily  bag  limit  of  4  teal  with  sunrise  to 
sunset  shooting  hours. 

The  Central  Flyway  Council 
recommended  a  harvest  strategy  of 
linking  regulatory  packages  developed 
for  the  September  teal  season  with  those 
developed  for  the  regular  duck  season 
under  the  Adaptive  Harvest 
Management  process.  For  1996,  the 
Council  recommended  either  a 


"restrictive"  package  of  5  days  with  a 
daily  bag  limit  of  3  teal,  a  "moderate" 

package  of  9  days  with  a  daily  bag  limit 
of  4  teal,  or  a  "liberal"  package  of  16 
days  with  a  daily  bag  limit  of  5  teal. 

Written  Comments:  The  Central 
Flyway  Council  and  the  Texas  Parks 
and  Wildlife  Department  recommended 
a  16-day  September  teal  season  with  a 
5-bird  daily  bag  limit  for  1996.  The 
Council  supported  the  preparation  of  a 
cooperatively  developed  teal 
management  plan,  but  did  not  wish  to 
delay  implementation  of  more  liberal 
regulations  until  plan  completion. 

An  individual  from  Texas  requested  a 
16-day  September  teal  season  with  a  5- 
teal  daily  bag  limit,  or  alternatively  a  16- 
day  season  with  a  4-teal  daily  bag  limit. 

Public-Hearing  Comments:  Mr.  Joe 
Kramer  representing  the  Central  Flyway 
Council  indicated  that  the  Central  and 
Mississippi  Flyway  Councils  would 
complete  a  more  comprehensive  harvest 
approach  for  special  teal  seasons  by 
March  1997. 

Service  Response:  The  Service 
previously  determined  in  the 
Supplemental  Environmental  Impact 
Statement:  Issuance  of  Annual 
Regulations  Permitting  the  Sport 
Hunting  of  Migratory  Birds  (SEIS  88) 
that  proposals  for  expansion  of  existing 
special  regulations  require  a 
comprehensive  evaluation  plan.  The 
plan  should  contain  study  objectives, 
experimental  design,  decision  criteria, 
and  identification  of  data  needs.  The 
Service  believes  the  proper  approach  for 
permitting  experimental  expansions 
would  be  to  design  a  comprehensive 
study  that  would  evaluate  the 
cumulative  impacts  of  all  teal-season 
hunting  opportunities,  in  both 
production  and  non-production  States, 
on  teal  and  other  ducks.  The  proposals 
recommended  by  the  Flyways  are 
disjunct,  with  one  containing  an 
evaluation  plan  (Mississippi  Flyway) 
and  the  other  (Central  Flyway)  absent 
one.  As  such,  these  proposals  represent 
a  fragmented  approach  to  expanding 
and  evaluating  teal-season  hunting 
opportunities,  which  is  inconsistent 
with  the  desire  of  the  Service.  Future 
consideration  by  the  Service  of  any 
proposal  to  expand  teal-season  hunting 
opportunities  will  take  into  account  the 
evaluation  plan,  the  manpower  and 
funding  requirements  necessary  to 
implement  the  plan,  and  the  priority  of 
this  issue  relative  to  other  Service 
programs. 

iv.  September  Duck  Seasons 

Council  Recommendations:  The 
Upper-Region  Regulations  Committee  of 
the  Mississippi  Flyway  Council 
recommended  Iowa  be  allowed  to  hold 
up  to  5  days  of  its  regular  duck  hunting 


45838      Federal  Register  /  Vol.  61,  No.  169  /  Thursday.  August  29,  1996  /  Rules  and  Regulations 


season  in  September,  starting  no  earlier 
than  the  Saturday  nearest  September  14. 
The  remaindef  of  the  Iowa  regular  duck 
season  could  begin  no  earlier  than 
October  10.     | 

Service  Response:  The  Service 
previously  determined  in  SETS  88  that 
the  extension  of  framework  dates  into 
September  for  Iowa's  September  duck 
season  was  a  tvpe  of  special  season.  The 
original  evaluation  of  this  season 
suggested  little  impact  on  duck  species 
other  than  teaL  However,  the  Service 
notes  the  origihal  evaluation  did  not 
include  inforn^ation  from  the  periods 
requested  in  the  proposal,  so  inferences 
about  effects  of  the  proposed  changes  on 
duck  populations  are  not  clear.  More 
importantly,  tl^e  Service  believes  that 
mixed-species' special  seasons  (as 
defined  in  the  context  of  SEIS  88)  are 
not  a  preferred  management  approach, 
and  does  not  wish  to  entertain 
refinements  tol  this  season  or  foster 
expansions  of  this  type  of  season  into 
other  States. 

3.  Sea  Ducks  I 

Public  Hearing  Comments:  Mr.  Dale 
Bartlett,  representing  the  Humane 
Society,  proposed  sea  duck  seasons  be 
closed  or  sevefely  restricted  imtil 
adequate  data  bn  population  status  and 
species  biolog^  are  available. 

Written  Comments:  The  Humane 
Society  recommended  this  season  either 
be  closed  or  severely  restricted  until 
more  complete  information  on  biology 
and  population  status  is  available.  T^ey 
repeated  their  concern  regarding 
seasons  and  limits  on  sea  ducks  which 
they  deem  too  {liberal,  considering  the 
adequacy  of  dita  on  population  status 
and  biology,    j 

Service  Response:  The  Service 
continues  to  b^  concerned  about  the 
status  of  sea  d^cks  and  the  potential 
impact  that  increased  hunting  activity 
could  have  on  these  species.  While 
there  is  no  special  season  on  sea  ducks 
in  the  Pacific  i'lyway,  Alaska  has  a  sea 
duck  limit  that  is  additional  to  the  limit 
on  other  ducks.  In  recognition  of  the 
need  for  additional  information  on  these 
species,  the  Service  prepared  a  report  in 
June  of  1993  oti  sea  duck  and  merganser 
hunting  seasoi^s,  status,  and  harvests  in 
Alaska  and  the  Pacific  Flyway  coastal 
States.  The  Service  prepared  this 
docimient  for  use  by  the  Service  and  the 
Pacific  Flyway  Council  in  evaluating  the 
effects  of  thesq  seasons  on  these  ducks. 
A  report  describing  the  status  of  sea 
ducks  in  the  Atlantic  Flyway  was 
completed  in  ^pril  of  1994.  There  are 
ongoing  coopeirative  efforts  to 
summarize  additional  information  on 
sea  ducks.  Ho<vever,  the  Service  still 
emphasizes  th  9  importance  of 


completing  the  sea  duck  management 
plan.  Furthermore,  the  Service 
considers  improvements  in  survey 
capabilities  for  these  species  to  be 
extremely  important  for  futiue 
management  actions.  In  1993,  the 
Service  reduced  bag  limits  on  scoters 
from  7  to  4  within  an  overall  7-bird  sea 
duck  limit.  The  Service  will  continue  to 
monitor  these  species  and  notes  that 
further  harvest  restrictions  may  be 
necessary.  * 

4.  Canada  Geese 

A.  Special  Seasons 

Council  Recommendations:  The 
Atlantic  Flyway  Council  recommended 
the  frameworks  for  September  Canada 
goose  seasons  in  the  Atlantic  Flyway  be 
modified  as  follows: 

September  1-15:  Montezimia  region 
of  New  York,  Lake  Champlain  region  of 
New  York  and  Vermont,  Maryland 
(Caroline,  Cecil,  Dorchester,  and  Talbot 
Counties),  South  Carolina,  and 
Delaware. 

September  1-20:  North  Carolina 
(Currituck,  Camden,  Pasquotank, 
Perquimans,  Chowan,  Bertie, 
Washington,  Tyrrell,  Dare,  and  Hyde 
Counties). 

September  1-30:  New  Jersey"  and 
remaining  portion  of  North  Carolina. 

September  1-25:  Remaining  portion 
of  Flyway,  except  Georgia  and  Florida. 

The  Lower-Region  Regulations 
Committee  of  the  Mississippi  Flyway 
Council  recommended  the  Service 
continue  to  closely  monitor  the  impacts 
of  early  Canada  goose  seasons, 
including  both  special  seasons  and 
September  openings  of  regular  seasons, 
to  insure  that  cumulative  impacts  do  not 
adversely  affect  migrant  Canada  geese 
and  to  insure  that  special  seasons 
adhere  to  the  criteria  established  by  the 
Service. 

The  Upper-Region  Regulations 
Committee  of  the  Mississippi  Flyway 
Council,  the  Central  Flyway  Council, 
and  the  Pacific  Flyway  Council  made 
several  September  Canada  goose  seasons 
recommendations.  All  of  the 
recommendations  were  within  the 
established  criteria  for  special  Canada 
goose  seasons  published  in  the  August 
29, 1995,  Federal  Register  (60  FR 
45020). 

Public  Hearing  Comments:  Mr.  Dale 
Bartlett,  representing  the  Humane 
Society  expressed  concern  about  the 
general  direction  of  the  Service  towards 
resident  Canada  goose  management. 

Mr.  Joe  Kramer,  representing  the 
Central  Flyway  Council,  supported  the 
additional  flexibility  allowed  to  address 
resident  goose  problems  through  special 
hunting  seasons. 


Mr.  Charles  D.  Kelley,  representing 
the  Southeastern  Association  of  Fish 
and  Wildlife  Agencies,  stated  that  he 
appreciated  the  Service's  recognition  of 
the  problems  caused  by  rapidly- 
expanding  populations  of  giant  Canada 
geese  and  the  need  to  work  toward 
solving  them. 

Ms.  Anne  Muller,  representing  the 
Committee  to  Abolish  Sport  Hunting, 
and  its  affiUate,  the  Coalition  to  Prevent 
the  Destruction  of  Canada  Geese,  said 
State  and  Federal  wildlife  agencies  are 
exploiting  wild  Canada  geese  to  supply 
hunters  with  more  targets  by  increasing 
resident  goose  populations  on  wildlife 
management  areas  in  every  State. 
Further,  she  objected  to  the  roundup 
and  shipment  of  geese  by  game  agencies 
personnel  to  slaughter  houses  to  feed 
the  poor«  and  believed  this  action 
violates  the  rights  of  the  general 
citizenry.  Finally,  she  requested  the 
Service  directly  involve  commimities  to 
help  resolve  nuisance  Canada  geese 
conflicts. 

Mr.  Peter  Muller,  representing  the 
Committee  to  Abolish  Sport  Hunting, 
expressed  concern  that  the  special 
Canada  goose  seasons  ciurently  held  in 
New  York  and  New  Jersey  were 
responsible  for  the  decline  of  migrant 
geese  nesting  in  northern  Quebec.  He 
questioned  whether  the  criteria  allowing 
10  and  20  percent  harvest  of  migrant 
geese  during  the  special  early  and  late 
seasons,  respectively,  were  too  liberal. 
Further,  he  argued  that  statistics 
regarding  this  goose  population  were 
highly  dubious  since  very  little  banding 
had  occurred  on  the  breeding  ground  to 
accurately  determine  the  racial 
composition  of  the  harvest.  He  indicated 
little  is  known  regarding  the 
interactions  between  resident  and 
migrant  geese  and  recommended 
suspension  of  these  seasons  until  more 
information  regarding  population 
affiliation  is  available.  To  assess  the 
beneficial  effects  of  these  liberal  hunting 
seasons  on  resident  Canada  geese,  he 
asked  the  Service  to  develop  an 
Environmental  Impact  Statement  (EIS). 

Dr.  Ann  Stirling  Frisch  expressed 
opposition  to  a  proposed  new  hunt  area 
for  special  early  Canada  goose  seasons 
in  Wisconsin.  Dr.  Frisch  suggested  such 
seasons  are  ineffective  in  controlling 
local  Canada  goose  populations,  that 
habitat  management  was  a  preferable 
alternative  to  hunting  seasons,  and  that 
other  lethal  means  of  control  were 
undesirable.  She  further  stated  that 
National  Environmental  Policy  Act 
(NEPA)  requirements  were  not  met  in 
establishing  such  seasons. 

Written  Comments:  The 
Massachusetts  Division  of  Fisheries  and 
Wildlife  supported  extending  the 
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frameworks  for  September  Canada  goose 
seasons  in  the  Atlantic  Flyway  to 
September  25. 

The  P^uisylvania  Game  Commission 
objected  to  the  Service's  decision  to. 
limit  the  special  Canada  goose  season  in 
Crawford  County  to  September  1-15 
rather  than  expanding  it  to  September 
■  25  as  requested  by  the  Atlantic  Flyway 
Council.  They  indicated  data  is 
available  to  support  the  extension. 
Subsequently,  in  a  follow-up  response, 
Pennsylvania  provided  additional  data 
from  observations  of  neck-banded 
Canada  geese  to  assess  the  potential 
migrant  harvest  in  Crawford  County 
during  September  1-25  period. 
The  New  York  Department  of 
Environmental  Conservation 
appreciated  the  Service's  extension  of 
the  framework  closing  date  to 
September  25  in  most  areas  of  the 
Atlantic  Fljrway  but  expressed  concern 
that  the  extension  was  only  temporary 
and  would  be  discontinued  when 
regular  seasons  are  reinstated.  They 
question  the  Service's  desire  to  reinstate 
the  existing  criteria  if  the  harvest  of 
migrants  during  this  period  meets  the 
established  criteria  and  provides 
additional  harvest  pressiu^  on  resident 
geese. 

The  New  Jersey  Division  of  Fish, 
Game  and  Wildlife  commented  that 
numbers  of  resident  Canada  geese  have 
exceeded  the  cultural  carrying  capacity 
with  humans,  in  some  areas,  and  urged 
the  Service  to  grant  a  September  30 
framework  extension  to  the  special 
September  Canada  goose  season.  They 
further  requested  that  this  season  be 
operational  rather  than  experimental. 
They  indicated  that  several  years  of 
intensive  neck-collar  observations  have 
been  conducted  to  justify  this  extension, 
and  that  the  extension  would  result  in 
an  estimated  harvest  of  less  than  3 
percent  migrant  geese. 

Foiu"  individuals  and  one  petition 
containing  108  signatures  opposed  a 
new  September  Canada  goose  season  in 
Wisconsin. 

Service  Response:  The  Service 
recognizes  the  problems  caused  by 
increasing  populations  of  resident 
Canada  geese  and  the  continuing 
concern  for  the  status  of  certain 
migratory  flocks.  As  the  Service  has 
stated  previously,  it  is  committed  to 
targeting  these  special  seasons  at  locally 
breeding  and/or  injurious  Canada  goose 
populations  that  nest  primarily  within 
the  conterminous  United  States. 
However,  the  Service  does  not  wish  to 
increase  the  composition  of  migrants  in 
the  harvest  beyond  that  which  is 
currently  identified  in  the  criteria  for 
these  seasons. 


Overall,  the  Service  concurs  with  the 
Atlantic  Flyway's  recommendation  to 
modify  the  frameworks  for  special  early 
Canada  goose  seasons  in  the  Atlantic 
Flyway  and  is  granting  the  Atlantic 
Flyway  a  temporary  exemption  to  the 
special  early  Canada  goose  season 
criteria.  Specifically,  the  Service  is 
allowing  States  in  the  Atlantic  Flyway 
to  extend  the  framework  closing  date 
from  September  15  to  September  25, 
except  in  certain  areas  where  migrant 
geese  are  known  to  arrive  early.  Seasons 
extending  beyond  September  25  are 
classified  as  experimental.  In  addition, 
the  Service  is  approving  the  extension 
of  the  frameworic  closing  date  to 
September  25  for  Crawford  County, 
Peimsylvania,  on  an  experimental  basis, 
based  on  the  observational  neck  collar 
data  submitted  by  Pennsylvania.  The 
Service  is  granting  this  temporary 
exemption  for  the  Atlantic  Flyway 
because  of  the  suspension  of  the  regular 
season  on  Atlantic  Population  Canada 
geese  and  the  Flyway's  need  for  greater 
flexibility  in  dealing  with  increasing 
numbers  of  resident  Canada  geese.  The 
exemption  is  proposed  to  remain  in 
effect  until  the  regular  season  on 
migrant  Canada  geese  is  reinstated.  The 
Service  encotuages  all  States  selecting 
framework  dates  after  September  15  to 
continue  with  data-gathering  and 
monitoring  efforts  in  order  to  further 
evaluate  any  proportional  changes  in 
the  harvest  of  migrant  geese. 

Wisconsin  has  held  a  special 
September  Canada  goose  season  for 
several  yeare.  This  year,  the  Wisconsin 
Department  of  Natural  Resources 
requested  that  the  open  area  for  the 
season  be  expanded.  The  Service 
concurs  with  that  request,  and  the  larger 
area  is  included  in  the  frameworks 
herein. 

B.  Regular  Seasons 

Council  Recommendations:  The 
Upper-Region  Regulations  Committee  of 
the  Mississippi  Flyway  Council 
recommended  a  September  21 
framework  opening  date  for  the  regular 
goose  season  in  the  Upper  Peninsula  of 
Michigan  and  statewide  in  Wisconsin. 

The  Pacific  Flyway  Council  reiterated 
its  1995  recommendation  that  Alaska, 
Oregon,  and  Washington  take  actions  to 
reduce  the  harvest  of  dusky  Canada 
geese. 

Service  Response:  Regarding  the 
Pacific  Flyway  Council's 
recommendation,  the  Service  recognizes 
this  need  and  proposes  establishing 
uniform  criteria  to  measure  the  harvest 
of  dusky  Canada  geese  in  Washington's 
and  Oregon's  Quota  Zones.  The  Service 
solicits  input  firom  the  Council  and 


other  parties  in  the  development  of 
these  criteria  for  the  1996-97  season. 

9.  Sandhill  Cranes 

Council  Recommendations:  The 
Central  Flyway  Council  recommended 
Wyoming's  sandhill  crane  hunt  area 
expand  to  include  Park  and  Big  Horn  « 
Counties. 

The  Pacific  Flyway  Council 
recommended  season  modifications  in 
Montana  and  Wyoming.  In  Montana,  '^.-j 
Council  recommended  a  new  hunt  zoae 
in  the  Ovando-Helmville  area.  In 
Wyoming,  the  Council  recommended 
expanding  the  season  from  3  to  8  days, 
increasing  the  number  of  permits,  and 
establishing  a  new  hunt  zone  in  Park 
and  Big  Horn  Counties. 

Service  Response:  TTie  Service 
concius  with  the  Councils' 
recommendations. 

12.  Rails 

Written  Comments:  The  Humane 
Society  beheves  that  bag  limits  for  sora 
and  Virginia  rails  are  extremely  high. 

Service  Response:  Available 
information  indicates  that  harvest 
pressure  on  rails  is  relatively  light  and 
there  is  no  evidence  to  suggest  the 
frameworks  provided  are  not 
appropriate. 

14.  Woodcock 

The  Service  is  increasingly  concerned 
about  the  gradual  long-term  declines  in 
woodcock  populations  in  the  Eastern 
and  Central  management  regions. 
Although  habitat  changes  appear  to  be 
the  primary  cause  of  the  declines,  the 
Service  believes  that  hunting 
regulations  should  be  commensurate 
with  the  woodcock  population  status 
and  rates  of  declines.  "The  Service  seeks 
active  participation  by  the  Atlantic  and 
Mississippi  Flyway  Councils  in  the 
development  of  short  and  long-term 
woodcock  harvest  management 
strategies,  which  identify  the 
circumstances  under  which  additional 
harvest  restrictions  should  be 
implemented  and  what  those 
restrictions  should  be. 

18.  Alaska 

Council  Recommendations:  The 
Pacific  Flyway  Council  recommended 
the  establishment  of  separate  basic 
limits  for  geese.  For  dark  geese,  the 
Council  recommended  a  basic  daily  bag 
limit  of  4,  with  8  in  possession.  For  light 
geese,  the  Council  recommended  a  daily 
bag  limit  of  3,  with  6  in  possession.  The 
proposed  limits  would  be  subject  to  area 
restrictions  for  Canada  geese  and  limits 
for  brant  and  emperor  geese  would 
remain  separate. 
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Hka. 


Public  Hkaring  Comments:  Mr.  Dale 
Bartlett,  representing  the  Humane 
Society  strongly  recommended  that 
opening  dates  in  Alaska  be  delayed  at 
least  2  weeks  to  allow  birds  to  leave 
their  natal  ^arshes. 

Written  (Comments:  The  Humane 
Society  of  the  United  States 
recommends  that  the  opening  date  for 
all  seasons  in  Alaska  be  delayed  by  2 
weeks  so  that  young  birds  are  able  to 
leave  natal  marshes  before  being 
subjected  t()  hunting  pressure. 

Service  Response:  The  Service  agrees 
with  the  Council's  recommendation 
regarding  the  establishment  of  separate 
basic  limits  for  geese. 

It  is  impdrtant  to  note  that  in  Alaska, 
hunting  pressure  on  migratory  birds  is 
comparatively  light.  Many  northern 
si>ecie8  migrate  from  the  State  before 
seasons  open  there  in  September  and 
there  is  no  0vidence  to  indicate 
regulated  hunting  has  adversely 
impacted  1(^1  populations. 

19.  Hawaii 

Written  C  omments:  Tlie  Hawaii 
Division  of  IPorestry  and  WildUfe 
(Hawaii)  reljuested  an  extension  in  the 
mourning  dove  framework  closing  date 
from  Janua^  15  to  January  21  and  an 
increase  in  the  season  length  from  70 
days  to  85  4eys.  Hawaii  requests  this  to 
accommodate  their  traditional  opening 
date  of  the  ferst  Saturday  in  November 
and  their  clpsing  date  of  either  the  third 
Saturday  in  January  or  Martin  Luther 
King  Day,  whichever  occurs  later. 

Service  n^ponse:  In  recent  years, 
outside  dat^  for  Hawaii  have  been 
between  September  1  and  January  15, 
consistent  with  frameworks  established 
in  other  management  units.  However, 
due  to  natutal  calendar  cycle,  Hawaii's 
traditional  $eason  dates  fall  outside  of 
established  I  framework  dates  on  the 
average  of  once  every  7  years.  The 
Service  recognizes  Hawaii's  uniqueness 
relative  to  the  conterminous  United 
States  and  agrees  some  flexibiUty 
should  be  eniployed.  The  Service 
further  notes  Hawaii's  season  length  and 
daily  bag  limit  have  traditionally  been 
far  more  conservative  than  those 
allowed  by  uPederal  frameworks.  Thus, 
to  accommodate  Hawaii's  request,  the 
Service  agr^s  to  shift  the  outside  dates 
to  October  1  and  January  31.  The 
Service  notes  that  in  the  South  Zone  of 
Texas,  fran^work  dates  are  shifted  to 
September  ^0  and  January  25.  Regarding 
Hawaii's  reouest  for  an  increase  in  the 
season  lenah,  the  Service  reminds 
Hawaii  thai  the  season  may  be  split  into 
three  segments. 


Public  Conunent  Invited 

The  Service  intends  that  adopted  final 
rules  be  as  responsive  as  possible  to  all 
concerned  interests,  and  wants  to  obtain 
the  comments  and  suggestions  from  all 
interested  areas  of  the  pubUc,  as  well  as 
other  governmental  agencies.  Such 
comments,  and  any  additional 
information  received,  may  lead  to  final 
regulations  that  differ  from  these 
proposals.  However,  special 
drcumstances  involved  in  the 
establishment  of  these  regulations  limit 
the  amount  of  time  the  Service  can 
allow  for  public  comment.  Specifically, 
two  considerations  compress  the  time  in 
which  the  rulemaking  process  must 
operate:  (1)  the  need  to  establish  final 
rules  at  a  point  early  enough  in  the 
stunmer  to  allow  affected  State  agencies 
to  appropriately  adjust  their  licensing 
and  regulatory  mechanisms;  and  (2)  the 
unavailability,  before  mid-Jtme,  of 
specific,  reliable  data  on  this  year's 
status  of  some  waterfowl  and  migratory 
shore  and  upland  game  bird 
populations.  Therefore,  the  Service 
believes  allowing  comment  periods  past 
the  dates  specified  is  contrary  to  pubfic 
interest 

Conunent  Procedure 

It  is  the  pohcy  of  the  Department  of 
the  Interior  to  afford  the  public  an 
opportxmity  to  participate  in  the  ' 
rulemaking  process,  whenever  practical. 
Accordingly,  interested  persons  may 
participate  by  submitting  written 
comments  to  the  Chief,  MBMO,  at  the 
address  Usted  under  the  caption 
ADDRESSES.  The  public  may  inspect 
comments  during  normal  business 
hours  at  the  Service's  office  address 
listed  under  the  caption  ADDRESSES.  The 
Service  will  consider  all  relevant 
comments  received  and  will  try  to 
acknowledge  received  comments,  but 
may  not  provide  an  individual  response 
to  each  commenter. 

NEPA  Consideration 

NEPA  considerations-are  covered  by 
the  programmatic  document,  "Final 
Supplemental  Environmental  Impact 
Statement:  Issuance  of  Annual 
Regulations  Permitting  the  Sport 
Hunting  of  Migratory  Birds  (FSES  88- 
14),"  filed  with  EPA  on  June  9, 1988. 
The  Service  published  a  Notice  of 
AvailabiHty  in  the  June  16, 1988, 
Federal  Raster  (53  FR  22582).  The 
Service  published  its  Record  of  Decision 
on  August  18, 1988  (53  FR  31341). 
Copies  of  these  dociunents  are  available 
fit)m  the  Service  at  the  address 
indicated  under  the  caption 
ADDRESSES. 


Endangered  Species  Act  Consideration 

As  in  the  past,  the  Service  designs 
hunting  regulations  to  remove  or 
alleviate  chances  of  conflict  between 
migratory  game  bird  himting  seasons 
and  the  protection  and  conservation  of 
endangered  and  threatened  species. 
Consultations  have  been  conducted  to 
ensiue  that  actions  resulting  from  these 
regulatory  proposals  will  not  likely 
jeop€udize  the  continued  existence  of 
endangered  or  threatened  species  or 
result  in  the  destruction  or  adverse 
modification  of  their  critical  habitat 
Findings  fit)m  these  consultations  are 
included  in  a  biological  opinion  and 
may  cause  modification  of  some 
regulatory  measures  previously 
proposed.  The  final  fiameworks  reflect 
any  modifications.  The  Service's 
biological  opinions  resulting  from  its 
Section  7  consultation  are  pubUc 
documents  available  for  public 
inspection  in  the  Service's  ENvision  of 
Endangered  Sp>ecies  and  MBMO,  at  the 
address  indicated  under  the  caption 
ADDRESSES. 

Regulatory  Flexibility  Act;  Executive 
Order  (E.G.)  12866  and  the  Paperwork 
Reduction  Act 

In  the  March  22, 1996,  Federal 
Register,  the  Service  reported  measures 
it  took  to  comply  with  requirements  of 
the  Regulatory  Flexibility  Act  and  E.O. 
12866.  One  measiu^  was  to  prepare  a 
Small  Entity  Flexibility  Analysis 
(Analysis)  in  1996  doounenting  the 
significant  beneficial  economic  effect  on 
a  substantial  number  of  small  entities. 
The  Analysis  estimated  that  migratory 
bird  hunters  would  spend  between  $254 
and  $592  milUon  at  small  businesses. 
Copies  of  the  Analysis  are  available 
upon  request  from  the  Office  of 
Migratory  Bird  Management.  This  rule 
was  reviewed  under  E.O.  12866. 

The  £)epartment  examined  these 
proposed  regulations  under  the 
Paperwork  Reduction  Act  of  1995.  The 
various  information  collection 
requirements  are  utilized  in  the 
formulation  of  migratory  game  bird 
hunting  regulations.  0MB  has  approved 
these  information  collection 
requirements  and  assigned  clearance 
numbers  1018-0015  and  1018-0023. 

Regulations  Promulgation 

The  rulemaking  process  for  migratory 
game  bird  himting  must,  by  its  nature, 
operate  imder  severe  time  constraints. 
However,  the  Service  intends  that  the 
pubhc  be  given  the  greatest  possible 
opportunity  to  comment  on  the 
regulations.  Thus,  when  the  preliminary 
proposed  rulemaking  was  published, 
the  Service  established  what  it  believed 
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were  the  longest  periods  possible  for 
public  comment.  In  doing  this,  the 
-  Service  recognized  tJiat  when  the 
comment  period  closed,  time  would  be 
of  the  essence.  That  is,  if  there  were  a 
delay  in  the  effective  date  of  these 
regulations  after  this  final  rulemaking, 
the  States  would  have  iosullicient  time 
to  select  season  dates  and  limits;  to 
communicate  those  selections  to  the 
Service;  and  to  establish  and  publicize 
the  necessary  regulations  and 
procedures  to  implement  their 
decisions. 

Therefore,  the  Service,  under 
.  authority  of  the  Migratory  Bird  Treaty 
Act  (July  3, 1918),  as  amended,  (16 
U.S.C.  703-711),  prescribes  final 
frameworks  setting  forth  the  species  to 
be  hunted,  the  daily  bag  and  possession 
limits,  the  shooting  hours,  the  season 
lengths,  the  earliest  opening  and  latest 
closing  season  dates,  and  hunting  areas, 
from  which  State  conservation  agency 
officials  may  select  hunting  season  dates 
and  other  options.  Upon  receipt  of 
season  and  option  selections  from  these 
officials,  the  Service  will  publish  in  the 
Federal  Register  a  final  rulemaking 
amending  50  CFR  part  20  to  reflect 
seasons,  limits,  and  shooting  hours  for 
the  conterminous  United  States  for  the 
1995-96  season. 

The  Service  therefore  finds  that  "good 
cause"  exists,  within  the  terms  of  5 
U.S.C.  553(d)(3)  of  the  Administrative 
Procedure  Act,  and  these  frameworks 
will,  therefore,  take  effpct  immediately 
upon  publication. 

Unfunded  Mandates 

The  Service  has  determined  and 
certifies  in  compliance  with  the 
requirements  of  the  Unfunded  Mandates 
Act,  2  U.S.C.  1502  et  seq.,  that  this 
rulemaking  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  local  or  State  government  or  private 
entities. 

Civil  Justice  Reform  -  Executive  Order 
12988 

The  Etepartment,  in  promulgating  this 
proposed  rule,  has  determined  that 
these  regulations  meet  the  applicable 
standards  provided  in  Sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988. 

List  of  Subjects  in  50  CFR  Part  20 

Exports,  Hunting,  Imports,  Reporting 
and  recordkeeping  requirements, 
Transportation,  Wildlife. 

The  rules  that  eventually  will  be 
promulgated  for  the  1996-97  hunting 
season  are  authorized  under  16  U.S.C. 
703-711,  16  U.S.C.  712,  and  16  U.S.C. 
742  a-j. 


Elated:  August  19. 1996 

Geoi^  T.  Frampton,  Jr. 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks 

Final  Regulations  Frameworks  for 
199ft-97  Early  Hunting  Seasons  on 
Certain  Migratory  Game  Birds 

Pursuant  to  the  Migratory  Bird  Treaty , 
Act  and  delegated  authorities,  the 
Department  of  Interior  approved  the 
following  proposed  frameworks  which 
prescribe  season  lengths,  bag  limits, 
shooting  hours,  and  outside  dates 
within  which  States  may  select  seasons 
for  certain  migratory  game  birds 
between  September  1, 1996,  and  March 
10,  1997. 

General 

Dates:  All  outside  dates  noted  below 
are  inclusive. 

Shooting  and  Hawking  (taking  by 
falconry)  Hours:  Unless  otherwise 
specified,  from  one-half  hour  before 
sunrise  to  sunset  daily. 

Possession  Limits:  Unless  otherwise 
specified,  possession  limits  are  twice 
the  daily  bag  hmit. 

Area,  Zone,  and  Unit  Descriptions: 
Geographic  descriptions  are  contained 
in  a  later  portion  of  this  document. 

Special  September  Teal  Season 

Outside  Dates:  Between  September  1 
and  September  30,  an  open  season  on 
all  species  of  teal  may  be  selected  by 
Alabama,  Arkansas,  Colorado  (Central 
Flyway  portion  only).  Illinois,  Indiana, 
Kansas,  Kentucky,  Louisiana, 
Mississippi,  Missouri,  New  Mexico 
(Central  Flyway  portion  only),  Ohio, 
Oklahoma,  Tennessee,  and  Texas  in 
areas  delineated  by  State  regulations. 

Hunting  Seasons  and  Daily  Bag 
Limits:  Not  to  exceed  9  consecutive 
days,  with  a  daily  bag  limit  of  4  teal. 

Shooting  Hours:  One-half  hour  before 
sunrise  to  sunset,  except  in  Arkansas, 
Illinois,-  Indiana,  Missouri,  and  Ohio, 
where  the  hours  are  from  sunrise  to 
sunset. 

Special  September  Duck  Seasons 

Florida:  An  experimental  5- 
consecutive-day  season  may  be  selected 
in  September.  The  daily  bag  limit  may 
not  exceed  4  teal  and  wood  ducks  in  the 
aggregate. 

Kentucky  and  Tennessee:  In  lieu  of  a 
special  September  teal  season,  an 
experimental  5-consecutive-day  season 
may  be  selected  in  September.  The  daily 
bag  limit  may  not  exceed  4  teal  and 
wood  ducks  in  the  aggregate,  of  which 
no  more  than  2  may  be  wood  ducks. 

Iowa:  Iowa  may  hold  up  to  5  days  of 
its  regular  duck  hunting  season  in 


September.  All  ducks  which  are  legal 
during  the  regular  duck  season  may  be 
taken  during  the  September  segment  of 
the  season.  The  September  season 
segment  may  commence  no  earlier  than 
the  Saturday  nearest  September  20 
(September  21, 1996),  with  daily  bag 
and  possession  limits  being  the  same  as 
those  in  effect  last  year.  The  remainder 
of  the  regular  duck  season  may  not 
begin  before  October  15. 

Scoter,  Eider,  and  Oldsquaw  Ducks 
(Atlantic  Fljrway) 

Outside  Dates:  Between  September  15 
and  January  20. 

Hunting  Seasons  and  Daily  Bag 
Limits:  Not  to  exceed  107  days,  with  a 
daily  bag  limit  of  7,  singly  or  in  the 
aggregate  of  the  listed  sea-duck  species, 
of  which  no  more  than  4  may  be  scoters. 

Daily  Bag  Limits  During  the  Regular 
Duck  Season:  Within  the  special  sea 
duck  areas,  during  the  regular  duck 
season  in  the  Atlantic  Flyway,  States 
may  choose  to  allow  the  above  sea  duck 
limits  in  addition  to  the  limits  applying 
to  other  ducks  during  the  regular  duck 
season.  In  all  other  areas,  sea  ducks  may 
be  taken  only  during  the  regular  open 
season  for  ducks  and  must  be  included 
in  the  regular  duck  season  daily  bag  and 
possession  limits. 

Areas:  In  all  coastal  waters  and  all 
waters  of  rivers  and  streams  seaward 
from  the  first  upstream  bridge  in  Maine, 
New  Hampshire,  Massachusetts,  Rhode 
Island,  Connecticut,  and  New  York;  in 
any  waters  of  the  Atlantic  Ocean  and  in 
any  tidal  waters  of  any  bay  which  are 
separated  by  at  least  1  mile  of  open 
water  from  any  shore,  island,  and 
emergent  vegetation  in  New  Jersey, 
South  Carolina,  and  Georgia;  and  in  any 
waters  of  the  Atlantic  Ocean  and  in  any 
tidal  waters  of  any  bay  which  are 
separated  by  at  least  800  yards  of  open 
water  from  any  shore,  island,  and 
emergent  vegetation  in  Delaware, 
Maryland,  North  Carolina  and  Virginia; 
and  provided  that  any  such  areas  have 
been  described,  delineated,  and 
designated  as  special  sea-duck  hunting 
areas  under  the  hunting  regulations 
adopted  by  the  respective  States. 

Special  Early  Canada  Goose  Seasons 

Atlantic  Flyway 

General  Seasons 

Canada  goose  seasons  of  up  to  15  days 
during  September  1-15  rtiay  be  selected 
for  the  Montezuma  Region  of  New  York; 
the  Lake  Champlain  Region  of  New 
York  and  Vermont;  the  Counties  of 
Caroline,  Cecil,  Dorchester,  and  Talbot 
in  Maryland;  Delaware;  and  Crawford 
County  in  Pennsylvania.  Seasons  not  to 
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exceed  20  dayis  dxiring  September  1-20 
may  be  selected  for  the  Northeast  Hunt 
Unit  of  North  Carolina.  Seasons  may  not 
exceed  25  days  during  September  1-25 
in  the  remainder  of  the  Flyway,  except 
Georgia  and  Florida,  where  the  season  is 
closed.  Areas  ppen  to  the  hunting  of 
Canada  geese  (nust  be  described, 
deUneated,  and  designated  as  such  in 
each  State's  hunting  regulations. 

DaUy  Bag  Limits:  Not  to  exceed  5 
Canada  geese.  | 

Experimental  ^asons 

Experimentf  1  Canada  goose  seasons  of 
up  to  30  days  during  September  1-30 
may  be  selected  by  New  Jersey,  North 
Carolina  (except  in  the  Northeast  Hunt 
Unit),  and  South  CaroHna.  Experimental 
Canada  goose  seasons  of  up  to  25  days 
during  September  1-25  may  be  selected 
in  Crawford  COunty,  Pennsylvania. 
Areas  open  to  the  hunting  of  Canada 
geese  must  be  described,  delineated, 
and  designated  as  such  in  each  State's 
hunting  regulations. 

Daily  Bag  Limits:  Not  to  exceed  5 
Canada  geese. 

Mississippi  Fijnvay 

General  Seasons 

Canada  goose  seasons  of  up  to  15  days 
during  September  1-15  may  be  selected 
by  Illinois,  Inaiana,  Iowa,  Michigan 
(except  in  the  Upper  Peninsula,  where 
the  season  may  not  extend  beyond 
September  lOjand  in  Huron,  Saginaw 
and  Tuscola  uounties,  where  no  special 
season  may  bq  held),  Minnesota, 
Missouri,  Ohio.  Tennessee,  and 
Wisconsin.  The  daily  bag  limit  may  not 
exceed  5  Canada  geese.  Areas  open  to 
the  hunting  ofiCanada  geese  must  be 
described,  delineated,  and  designated  as 
such  in  each  State's  hunting  regulations. 

Central  Flywa^ 
General  Seas 

Canada  goose  seasons  of  up  to  15  days 
during  Septenjber  1-15  may  be  selected 
by  South  Dakota.  The  daily  bag  limit 
may  not  excecjd  5  Canada  geese.  Areas 
open  to  the  hunting  of  Canada  geese 
must  be  described,  delineated,  and 


designated  as 


such  in  each  State's 


may 
geese 


hunting  regulations 
Pacific  Flywa 
General  Seasons 

Wyoming 
on  Canada 
15.  This  seasoki 
following  con  iitions 

t.  Where  app 
concurrent  will 
sandhill  crane 

2.  All  partici 
permit  for  the 


select  an  8-day  season 
between  September  1- 
is  subject  to  the 


icable,  the  season  must  be 
the  September  portion  of  the 

deason. 

I  ants  must  have  a  valid  State 

s  >ecial  season. 


3.  A  daily  bag  limit  of  2,  with  season  and 
possession  limits  of  6  will  apply  to  the 
special  season. 

Oregon  may  select  a  special  Canada 
goose  season  of  up  to  15  days  during  the 
period  Septemt)er  1-15.  Daily  bag  Umits 
not  to  exceed  3  Canada  geese  with  6  in 
possession. 

Washingtou  may  select  a  special 
Canada  goose  season  of  up  to  15  days 
during  the  period  September  1-15. 
Daily  bag  limits  not  to  exceed  3  Canada 
geese  with  6  in  possession. 

Idaho  may  select  a  15-day  season  in 
the  special  East  Canada  Goose  Zone  as 
described  in  State  regulations  during  the 
period  September  1-15.  All  participants 
must  have  a  valid  State  permit  and  the 
total  number  of  permits  issued  is  not  to 
exceed  110  for  this  zone.  The  daily  bag 
limit  is  2  and  the  possession  limit  is  4. 

Idaho  may  select  a  7-day  Canada 
Goose  Season  during  the  period 
September  1-15  in  Nez  Perce  County 
with  a  bag  limit  of  4  and  a  possession 
limit  of  8.  All  participants  must  have  a 
valid  State  permit  and  the  total  number 
of  permits  is  not  to  exceed  200  for  the 
season  in  Nez  Perce  County. 

Areas  open  to  hunting  oi  Canada 
geese  in  each  State  must  be  described, 
delineated,  and  designated  as  such  in 
each  State's  hunting  regulations. 

Regular  Goose  Seasoos 

Regular  goose  seasons  in  Wisconsin 
and  the  Upper  Peninsula  of  Michigan 
may  open  as  early  as  September  21. 
Season  lengths  and  bag  and  possession 
limits  will  be  the  same  as  those  in  effect 
last  year  but  are  subject  to  change 
diuing  the  late-season  regulations 
process. 

Sandhill  Cranes 

Regular  Seasons  in  the  Central  Flyway: 

Outside  Dates:  Between  September  1 
and  February  28. 

Hunting  Seasons:  Seasons  not  to 
exceed  58  consecutive  days  may  be 
selected  in  designated  portions  of  the 
following  States:  Colorado,  Kansas, 
Montana,  North  Dakota,  South  Dakota, 
and  Wyoming.  Seasons  not  to  exceed  93 
con.secutive  days  may  be  selected  in 
designated  portions  of  the  following 
States:  New  Mexico,  Oklahoma,  and 
Texas. 

Daily  Bag  Limits:  3  sandhill  cranes. 

Permits:  Each  person  participating  in 
the  regular  sandhill  crane  seasons  must 
have  a  valid  Federal  sandhill  crane 
hunting  permit  in  their  possession 
while  hunting. 

Special  Seasons  in  the  Central  and 
Pacific  Flyways: 

Arizona,  Colorado,  Idaho,  Montana, 
New  Mexico,  Utah,  and  Wyoming  may 


select  seasons  for  hunting  sandhill 
cranes  within  the  range  of  the  Rocky 
Mountain  Population  subject  to  the 
following  conditions: 

Outside  Dates:  Between  September  1 
and  January  31. 

Hunting  Seasons:  The  season  in  any 
State  or  zone  mqy  not  exceed  30  days. 

Bag  limits:  Not  to  exceed  3  daily  and 
9  per  season. 

Permits:  Participants  must  have  a 
valid  permit,  issued  by  the  appropriate 
State,  in  their  possession  while  hunting. 

Other  provisions:  Niunbers  of  permits, 
open  areas,  season  dates,  protection 
plans  for  other  species,  and  other 
provisions  of  seasons  must  be  consistent 
with  the  management  plan  and 
approved  by  the  Central  and  Pacific 
Flyway  Councils.  Seasons  in  Montana 
and  the  Park-Big  Horn  Unit  in  Wyoming 
are  experimental. 

Common  Moorhens  and  Purple 
Gallinules 

Outside  Dates:  Between  September  1 
and  January  20  in  the  Atlantic  Flyway, 
and  between  September  1  and  the 
Simday  nearest  January  20  (January  19) 
in  the  Mississippi  and  Central  Fljrways. 
States  in  the  Pacific  Flyway  have  been 
allowed  to  select  their  hunting  seasons 
between  the  outside  dates  for  the  season 
on  ducks;  therefore,  they  are  late-season 
frameworks  and  no  frameworks  are 
provided  in  this  document. 

Hunting  Seasons  and  Daily  Bag 
Limits:  Seasons  may  not  exceed  70  days 
in  the  Atlantic,  Mississippi,  and  Central 
Flyways.  Seasons  may  be  split  into  2 
segments.  The  daily  bag  limit  is  15 
common  moorhens  and  purple 
gallinules,  singly  or  in  the  aggregate  of 
the  two  species. 

Rails 

Outside  Dates:  States  included  herein 
may  select  seasons  between  September 

1  and  January  20  on  clapper,  king,  sora. 
and  Virginia  rails. 

Hunting  Seasons:  The  season  may  not 
exceed  70  days,  and  may  be  split  into 

2  segments. 
Daily  Bag  Limits: 

Clapper  and  King  Rails  -  In  Rhode 
Island,  Connecticut,  New  Jersey, 
Delaware,  and  Maryland,  10.  singly  or 
in  the  aggregate  of  the  two  species.  In 
Texas,  Louisiana.  Mississippi.  Alabama. 
Georgia,  Florida,  South  Carolina,  North 
Carolina,  and  Virginia.  15,  singly  or  in 
the  aggregate  of  the  two  species. 

Sora  and  Virginia  Rails  -  In  the 
Atlantic.  Mississippi,  and  Central 
Flyways  and  the  Pacific-Fly  way 
portions  of  Colorado.  Montana,  New 
Mexico,  and  Wyoming,  25  daily  and  25 
in  possession,  singly  or  in  the  aggregate 
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of  the  two  species.  The  season  is  closed 
in  the  remainder  of  the  Pacific  Flyway. 

Common  Snipe  -"t 

Outside  Dates:  Between  September  1 
and  February  28.  except  in  Maine, 
Vermont,  New  Hampshire, 
Massachusetts,  Rhode  Island, 
Connecticut,  New  York.  New  Jersey, 
Delaware.  Maryland,  and  Virginia, 
where  the  season  must  end  no  later  than 
January  31. 

Hunting  Seasons  and  Daily  Bag 
Limits:  Seasons  may  not  exceed  107 
days  and  may  be  split  into  two 
segments.  The  daily  bag  limit  is  8  snipe. 

American  Woodcock 

Outside  Dates:  States  in  the  Atlantic 
Flyway  may  select  hunting  seasons 
between  October  1  and  January  31. 
States  in  the  Central  and  Mississippi 
Flyways  may  select  hunting  seasons 
between  September  1  and  January  31. 

Hunting  Seasons  and  Daily'Bag 
Limits:  In  the  Atlantic  Flyway,  seasons 
may  not  exceed  45  days,  with  a  daily 
bag  limit  of  3;  in  the  Central  and 
Mississippi  Flyways,  seasons  may  not 
exceed  65  days,  with  a  daily  bag  limit 
of  5.  Seasons  may  be  split  into  two 
segments. 

Zoning:  New  Jersey  may  select 
seasons  in  each  of  two  zones.  The 
season  in  each  zone  may  not  exceed  35 
days. 

Band-tailed  Pigeons 

Pacific  Coast  States  (California,  Oregon, 
Washington,  and  Nevada) 

Outside  Dates:  Between  September  15 
and  January  1. 

Hunting  Seasons  and  Daily  Bag 
Limits:  Not  more  than  9  consecutive 
days,  with  bag  and  possession  limits  of 
2  and  2  band-tailed  pigeons, 
respectively. 

Permit  Requirement:  The  appropriate 
State  agency  must  issue  permits  or 
participate  in  the  Migratory  Bird 
Harvest  Information  Program. 

Zoning:  California  may  select  hunting 
seasons  not  to  exceed  9  consecutive 
days  in  each  of  two  zones.  The  season 
in  the  North  Zone  must  close  by  October 
7. 

Four-Corners  States  (Arizona,  Colorado, 
New  Mexico,  and  Utah) 

Outside  Dates:  Between  September  1 
and  November  30. 

Hunting  Seasons  and  Daily  Bag 
Limits:  Not  more  than  30  consecutive 
days,  with  a  daily  bag  limit  of  5  band- 
tailed  pigeons. 

Permit  Requirement:  The  appropriate 
State  agency  must  issue  permits  or 
participate  in  the  Migratory  Bird 
Harvest  Information  Program. 


Zoning:  New  Mexico  may  select 
hunting  seasons  not  to  exceed  20 
consecutive  days  in  each  of  two  zones. 
The  season  in  the  South  Zone  may  not 
open  imtil  October  1. 

Mourning  Doves 

Outside  Dates:  Between  September  1 
and  January  15,  except  as  otherwise 
provided.  States  may  select  hunting 
seasons  and  daily  bag  limits  as  follows: 

Eastern  Management  Unit  (All  States 
east  of  the  \fississippi  River,  and 
Louisiana) 

Hunting  Seasons  and  Daily  Bag 
Limits:  Not  more  than  70  days  with  a 
daily  bag  limit  of  12.  or  not  more  than 
60  days  with  a  daily  bag  Hmit  of  15. 

Zoning  and  Split  Seasons:  States  may 
select  hujiting  seasons  in  each  of  two 
zones.  The  season  within  each  zone  may 
be  spht  into  not  more  than  three 
periods.  The  hunting  seasons  in  the 
South  Zones  of  Alabama.  Florida, 
Georgia,  Louisiana,  and  Mississippi  may 
commence  no  earlier  than  September 
20.  Regulations  for  bag  and  possession 
limits,  season  length,  and  shooting 
hoiu«  must  be  uniform  within  specific 
hunting  zones. 

Central  Management  Unit  (Arkansas, 
Colorado,  Iowa,  Kansas,  Minnesota, 
Missouri,  Montana,  Nebraska,  New 
Mexico,  North  Dakota,  Oklahoma, 
South  Dakota,  Texas,  and  Wyoming) 

Hunting  Seasons  and  Daily  Bag 
Limits:  Not  more  than  70  days  with  a 
daily  bag  limit  of  12.  or  not  more  than 
60  days  with  a  daily  bag  limit  of  15. 

Zoning  and  Split  Seasons:  States  may 
select  hunting  seasons  in  each  of  two 
zones.  The  season  within  each  zone  may 
be  split  into  not  more  than  three 
periods.  Texas  may  select  hunting 
seasons  for  each  of  three  zones  subject 
to  the  following  conditions: 

A.  The  hunting  season  may  be  split 
into  not  more  than  two  periods,  except 
in  that  portion  of  Texas  in  which  the 
special  white-winged  dove  season  is 
allowed,  where  a  limited  mourning 
dove  season  may  be  held  concurrently 
with  that  special  season  (see  white- 
winged  dove  frameworks). 

B.  A  season  may  be  selected  for  the 
North  and  Central  Zones  between 
September  1  and  January  25;  and  for  the 
South  Zone  between  September  20  and 
January  25. 

C.  Each  zone  may  have  a  daily  bag 
limit  of  12  doves  (15  under  the 
alternative)  in  the  aggregate,  no  more 
than  6  of  which  may  be  white-winged 
doves  and  no  more  than  2  of  which  may 
be  white-tipped  doves,  except  that 
during  the  special  white-winged  dove 
season,  the  daily  bag  limit  may  not 


exceed  10  white-winged,  mourning,  and 
white-tipped  doves  in  the  aggregate,  of 
which  no  more  than  5  may  be  mourning 
doves  and  2  may  be  white-tipped  doves. 
D.  Except  as  noted  above,  regulations 
for  bag  and  possession  limits,  season 
length,  and  shooting  hours  must  be 
uniform  within  each  hunting  zone. 

Western  Management  Unit  (Arizona, 
California,  Idaho,  Nevada,  Oregon, 
Utah,  and  Washington) 

Hunting  Seasons  and  Daily  Bag 
Limits:  Idaho.  Nevada,  Oregon.  Utah, 
and  Washington  -  Not  more  than  30 
consecutive  days  with  a  daily  bag  limit 
of  10  mourning  doves  (in  Nevada,  the 
daily  bag  limit  may  not  exceed  10 
mourning  and  white-winged  doves  in 
the  aggregate). 

Arizona  and  California  -  Not  more 
than  60  days  which  may  be  split 
between  two  periods,  September  1-15 
and  November  1-January  15.  In  Arizona, 
during  the  first  segment  of  the  season, 
the  daily  bag  limit  is  10  mourning  and 
white-winged  doves  in  the  aggregate,  of 
which  no  more  than  6  may  be  white- 
winged  doves.  During  the  remainder  of 
the  season,  the  daily  bag  limit  is 
restricted  to  10  mourning  doves.  In 
California,  the  daily  bag  limit  may  not 
exceed  10  mourning  and  white-winged 
doves  in  the  aggregate. 

White-winged  and  White-tipped  Doves 

Hunting  Seasons  and  Daily  Bag 
Limits: 

Except  as  shown  below,  seasons  in 
Arizona,  California,  Florida,  Nevada, 
New  Mexico,  and  Texas  must  be 
concurrent  with  mourning  dove 
seasons. 

Arizona  may  select  a  hunting  season 
of  not  more  than  30  consecutive  days, 
running  concurrently  with  the  first 
segment  of  the  mourning  dove  season. 
The  daily  bag  limit  may  not  exceed  10 
mourning  and  white-winged  doves  in 
the  aggregate,  of  which  no  more  than  6 
may  be  white-winged  doves. 

In  Florida,  the  daily  bag  limit  may  not 
exceed  12  mourning  and  white-winged 
doves  (15  under  the  alternative)  in  the 
aggregate,  of  which  no  more  than  4  may 
be  white-winged  doves. 

In  the  Nevada  Counties  of  Clark  and 
Nye,  and  in  the  California  Counties  of 
Imperial,  Riverside,  and  San 
Bernardino,  the  daily  bag  limit  may  not 
exceed  10  mourning  and  white-winged 
doves  in  the  aggregate. 

In  New  Mexico,  the  daily  bag  limit 
may  not  exceed  12  mourning  and  white- 
winged  doves  (15  under  the  alternative) 
in  the  aggregate. 

In  Texas,  the  daily  bag  limit  may  not 
exceed  12  mourning,  white-winged,  and 
white-tipped  doves  (15  under  the 
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alternative)  iw  the  aggregate,  of  which 
not  more  than  6  may  be  white-winged 
doves  and  not  more  than  2  may  be 
white-tipped  doves. 

In  addition,  Texas  may  also  select  a 
hunting  season  of  not  more  than  4  days 
for  the  special  white-winged  dove  area 
of  the  South  2one  between  September  1 
and  September  19.  The  daily  bag  limit 
may  not  exceed  10  white-winged, 
mourning,  and  white-tipped  doves  in 
the  aggregate,  bf  which  no  more  than  5 
may  be  mourning  doves  and  2  may  be 
white-tipped  doves. 

Alaska 

Outside  Datps:  Between  September  1 
and  January  2$. 

Hunting  Seasons:  Alaska  may  select 
107  consecutiye  days  for  waterfowl, 
sandhill  crands,  and  common  snipe  in 
each  of  five  zones.  The  season  may  be 
split  without  penalty  in  the  Kodiak 
Zone.  The  sea$ons  in  each  zone  must  be 
concurrent. 

Closures:  The  season  is  closed  on 
Canada  geese  from  Unimak  Pass 
westward  in  t^e  Aleutian  Island  chain. 
The  hunting  season  is  closed  on 
Aleutian  Canada  geese,  emperor  geese, 
sp>ectacled  eiders,  and  Steller's  eiders. 

Daily  Bag  and  Possession  limits: 

Chicks  -  Except  as  noted,  a  basic  daily 
bag  limit  of  7  and  a  possession  limit  of 
21  ducks.  Daijy  bag  and  possession 
limits  in  the  Horth  Zone  are  10  and  30, 
and  in  the  Gulf  Coast  Zone  they  are  8 
and  24,  respectively.  The  basic  limits 
may  include  no  more  than  1  canvasback 
daily  and  3  in  possession. 

In  addition  p  the  basic  limit,  there  is 
a  daily  bag  limit  of  15  and  a  possession 
limit  of  30  scoter,  common  and  king 
eiders,  oldsquaw,  harlequin,  and 
common  and  red-breasted  mergansers, 
singly  or  in  the  aggregate  of  these 
species.  ] 

Light  Geesej-  A  basic  daily  bag  limit 
of  3  and  a  pos^ssion  limit  of  6. 

Dark  Geese  {-  A  basic  daily  bag  limit 
of  4  and  a  poajsession  limit  of  8. 

Dark-goose  Reasons  are  subject  to  the 
following  restlictions: 

1.  In  Units  9(  0  and  18.  the  limits  for 
Canada  geese  ai  e  1  daily  and  2  in  possession. 

2.  In  Units  5 1  ind  6.  the  taking  of  Canada 
geese  is  permitted  from  September  28 
through  December  16.  Middleton  Island  is 
closed  to  the  ta  dng  of  Canada  geese. 

3.  In  Unit  10  except  Unimak  Island),  the 
taking  of  Canac  a  geese  is  prohibited. 

-    Brant  -  A  di  lily  bag  limit  of  2. 

Common  siipe  -  A  daily  bag  limit  of 
8. 

Sandhill  cr  mes  -  A  daily  bag  limit  of 
3. 

Tundra  swj  ns  -  Open  seasons  for 
tundra  swans  may  be  selected  subject  to 
the  following  conditions: 


1.  No  more  than  300  permits  may  be  issued 
in  GMU  22,  authorizing  each  permittee  to 
take  1  tundra  swan  per  season. 

2.  No  more  than  500  permits  may  be  issued 
during  the  operational  season  in  GMU  18.  No 
more  than  1  tundra  swan  may  be  taken  per 
permit. 

3.  The  seasons  must  be  concurrent  with 
other  migratory  bird  seasons. 

4.  The  appropriate  State  agency  must  issue 
permits,  obtain  harvest  and  himter- 
participation  data,  and  report  the  results  of 
this  hunt  to  the  Service  by  Jime  1  of  the 
following  year. 

Hawaii 

Outside  Dates:  Between  October  1  and 
January  31. 

Hunting  Seasons:  Not  more  than  60 
days  (70  under  the  alternative)  for 
mourning  doves. 

Bag  Limits:  Not  to  exceed  15  (12 
under  the  alternative)  mourning  doves. 

Note:  Mourning  doves  may  be  taken 
in  Hawaii  in  accordance  with  shooting 
hours  and  other  regulations  set  by  the 
State  of  Hawaii,  and  subject  to  the 
applicable  provisions  of  50  CFR  part  20. 

Puerto  Rico 

Doves  and  Pigeons: 

Outside  Dates:  Between  September  1 
and  January  15. 

Hunting  Seasons:  Not  more  than  60 
days. 

Daily  Bag  and  Possession  Limits:  Not 
to  exceed  10  Zenaida,  mourning,  and 
white-winged  doves  in  the  aggregate. 
Not  to  exceed  5  scaly-naped  pigeons. 

Closed  Areas:  There  is  no  open  season 
on  doves  or  pigeons  in  the  foUovnng 
areas:  Municipality  of  Culebra, 
Desecheo  Island,  Mona  Island,  El  Verde 
Closure  Area,  and  Qdra  Mimicipality 
and  adjacent  areas. 

Ducks,  Coots,  Moorhens,  Gallinules,^  and 
Snipe: 

Outside  Dates:  Between  October  1  and 
January  31. 

Hunting  Seasons:  Not  more  than  55 
days  may  be  selected  for  hunting  ducks, 
common  moorhens,  and  common  snipe. 
The  season  may  be  split  into  two 
segments. 

Daily  Bag  Limits:' 

Ducks  -  Not  to  exceed  5. 

Common  moorhens  -  Not  to  exceed  6. 

Common  snipe  -  Not  to  exceed  8. 

Closed  Seasons:  The  season  is  closed 
on  the  ruddy  duck,  white-cheeked 
pintail.  West  Indian  whistling  duck, 
fulvous  whistling  duck,  and  masked- 
duck,  which  are  protected  by  the 
Commonwealth  of  Puerto  Rico.  The 
season  also  is  closed  on  the  purple 
gallinule.  American  coot,  and  Caribbean 
coot. 

Closed  Areas:  There  is  no  open  season 
on  ducks,  common  moorhens,  and 


common  snipe  in  the  Municipality  of 
Culebra  and  on  Desecheo  Island. 

Vii^  Islands 

Doves  and  Pigeons: 

Outside  Dates:  Between  September  1 
and  January  15. 

Hunting  Seasons:  Not  more  than  60 
days  for  Zenaida  doves. 

Daj7y  Bag  and  Possession  Umits:  Not 
to  exceed  10  Zenaida  doves. 

Closed  Seasons:No  open  season  is 
prescribed  for  ground  or  quail  doves,  or 
pigeons  in  the  Virgin  Islands. 

Closed  Areas:  There  is  no  open  season 
for  migratory  game  birds  on  Ruth  Cay 
(just  south  of  St.  Croix). 

Local  Names  for  Certain  Birds: 
Zenaida  dove,  also  known  as  mountain 
dove;  bridled  quail-dove,  also  known  as 
Barbary  dove  or  partridge;  Common 
ground-dove,  also  known  as  stone  dove, 
tobacco  dove,  rola,  or  tortolita;  scaly- 
naped  pigeon,  also  known  as  red-necked 
or  scaled  pigeon. 

DucJics 

Outside  Dates:  Between  December  1 
and  January  31. 

Hunting  Seasons:  Not  more  than  55 
consecutive  days. 

Daily  Bag  Limits:  Not  to  exceed  5. 

Closed  Seasons:  The  season  is  closed 
on  the  ruddy  duck,  white-cheeked 
pintail.  West  Indian  whistling  duck, 
fulvous  whistling  duck,  and  masked 
duck. 

Special  Falconry  Regulations 

Falconry  is  a  permitted  means  of 
taking  migratory  game  birds  in  any  State 
meeting  Federal  falconry  standards  in 
50  CFR  21.29(k).  These  States  may 
select  an  extended  season  for  taking 
migratory  game  birds  in  accordance 
with  the  following: 

Extended  Seasons:  For  all  hunting 
methods  combined,  the  combined 
length  of  the  extended  season,  regular 
season,  and  any  special  or  experimental 
seasons  shall  not  exceed  107  days  for 
any  species  or  group  of  species  in  a 
geographical  area.  Each  extended  season 
may  be  divided  into  a  maximum  of  3 
semients. 

Framework  Dates:  Seasons  must  fall 
between  September  1  and  March  10. 

Daily  Bag  and  Possession  Limits: 
Falconry  daily  bag  and  possessioa  limits 
for  all  permitted  migratory  game  birds 
shall  not  exceed  3  and  6  birds, 
respectively,  singly  or  in  the  aggregate, 
during  extended  falconry  seasons,  any 
special  or  experimental  seasons,  and 
regular  hunting  seasons  in  all  States, 
including  those  that  do  not  select  an 
extended  falconry  season. 

Begular  Seasons:  General  hunting 
regulations,  including  seasons  and 


Federal  Register  /  Vol.  61,  No.  169  /  Thursday,  August  29,  1996  /  Rules  and  Regulations      45845 


hunting  hours,  apply  to  falconry  in  each 
State  listed  in  50  CFR  21.29(k).  Regular- 
season  bag  and  possession  limits  do  not 
apply  to  falconry.  The  falconry  bag  limit 
is  not  in  addition  to  gun  limits. 

Area,  Unit,  and  Zone  Descriptions 

Central  Flyway  portion  of  the 
following  States  consists  of: 

Colorado:  That  area  lying  east  of  the 
Continental  Divide. 

Montana:  That  area  lying  east  of  Hill, 
Chouteau,  Cascade,  Meagher,  and  Park 
Counties. 

New  Mexico:  That  area  lying  east  of 
the  Continental  Divide  but  outside  the 
Jicarilla  Apache  Indian  Reservation. 

Wyoming:  That  area  lying  east  of  the 
Continental  Divide  and  excluding  the 
Great  Divide  Portion. 

The  remaining  portions  of  these  States 
are  in  the  Pacific  Flyway. 

Mourning  and  White-winged  Doves 

Alabama 

South  Zone  -  Baldwin,  Barbour, 
Coffee,  Conecuh,  Covington,  Dale, 
Escambia,  Geneva,  Henry,  Houston,  and 
Mobile  Counties. 
North  Zone  -  Remainder  of  the  State. 
California 

White-winged  Dove  Open  Areas  - 
Imperial,  Riverside,  and  San  Bernardino 
Counties. 
Florida 

Northwest  Zone  -  The  Counties  of 
Bay,  Calhoun,  Escambia,  Franklin, 
Gadsden,  Gulf,  Holmes,  Jackson, 
Liberty,  Okaloosa,  Santa  Rosa,  Walton, 
Washington,  Leon  (except  that  portion 
north  of  U.S.  27  and  east  of  State  Road 
155),  Jefferson  (south  of  U.S.  27,  west  of 
State  Road  59  and  north  of  U.S.  98),  and 
Wakulla  (except  that  portion  south  of 
U.S.  98  and  east  of  the  St.  Marks  River). 
South  Zone  -  Remainder  of  State. 
Georgia 

Northern  Zone  -  That  portion  of  the 
State  lying  north  of  a  line  running  west 
to  east  along  U.S.  Highway  280  from 
Columbus  to  Wilcox  County,  thence 
southward  along  the  western  border  of 
Wilcox  County;  thence  east  along  the 
southern  border  of  Wilcox  Coimty  to  the 
Ocmulgee  River,  thence  north  along  the 
Ocmulgee  River  to  Highway  280,  thence 
east  along  Highway  280  to  the  Little 
Ocmulgee  River;  thence  southward 
along  the  Little  Ocmulgee  River  to  the 
Ocmulgee  River;  thence  southwesterly 
along  the  Ocmulgee  River  to  the  western 
border  of  the  Jeff  Davis  County;  thence 
south  along  the  western  border  of  Jeff 
Davis  County;  thence  east  along  the 
southern  border  of  Jeff  Davis  and 
Appling  Counties;  thence  north  along 
the  eastern  border  of  Appling  County,  to 
the  Altamaha  River;  thence  east  to  the 


eastern  border  of  Tattnall  County; 
thence  north  along  the  eastern  border  of 
Tattnall  County;  thence  north  along  the 
western  border  of  Evans  to  Candler 
County;  thence  west  along  the  southern 
border  of  Candler  County  to  the 
Ohoopee  River;  thence  north  along  the 
western  border  of  Candler  County  to 
Bulloch  County;  thence  north  along  the 
western  border  of  Bulloch  County  to 
U.S.  Highway  301;  thence  northeast 
along  U.S.  Highway  301  to  the  South 
Carolina  line: 
South  Zone  -  Remainder  of  the  State. 
Louisiana 

North  Zone  -  That  portion  of  the  State 
north  of  Interstate  Highway  10  from  the 
Texas  State  line  to  Baton  Rouge, 
Interstate  Highway  12  from  Baton  Rouge 
to  Slidell  and  Interstate  Highway  10 
from  Slidell  to  the  Mississippi  State 
line. 

South  Zone  -  The  remainder  of  the 
State. 
Mississippi 

South  Zone  -  The  Counties  of  Forrest, 
George,  Greene,  Hancock,  Harrison, 
Jackson,  Lamar,  Marion,  Pearl  River, 
Perry,  Pike,  Stone,  and  Walthall. 

North  Zone  -  The  remainder  of  the 
State. 
Nevada 

White-winged  Dove  Open  Areas  - 
Clark  and  Nye  Counties. 
Texas 

North  Zone  -  That  portion  of  the  State 
north  of  a  line  beginning  at  the 
International  Bridge  south  of  Fort 
Hancock;  north  along  FM  1088  to  TX  20; 
west  along  TX  20  to  TX  148;  north  along 
TX  148  to  I-IO  at  Fort  Hancock;  east 
along  I-IO  to  1-20;  northeast  along  1-20. 
to  1-30  at  Fort  Worth;  northeast  along  I- 
30  to  the  Texas-Arkansas  State  line. 

South  Zone  -  That  portion  of  the  State 
south  and  west  of  a  line  beginning  at  the 
International  Bridge  south  of  Del  Rio, 
proceeding  east  on  U.S.  90  to  San 
Antonio;  then  east  on  I-IO  to  Orange, 
Texas. 

Special  White-winged  Dove  Area  in 
the  South  Zone  -  That  portion  of  the 
State  south  and  west  of  a  line  begirming 
at  the  International  Bridge  south  of  Del 
Rio,  proceeding  east  on  U.S.  90  to 
Uvalde;  south  on  U.S.  83  to  TX  44;  east 
along  TX  44  to  TX  16  at  Freer;  south 
along  TX  16  to  TX  285  at  Hebbronville; 
east  along  TX  285  to  FM  1017; 
southwest  along  FM  1017  to  TX  186  at 
Linn;  east  along  TX  186  to  the  Mansfield 
Channel  at  Port  Mansfield;  east  along 
the  Mansfield  Channel  to  the  Gulf  of 
Mexico. 

Area  with  additional  restrictions  - 
Cameron,  Hidalgo,  Starr,  and  Willacy 
Counties. 


Central  Zone  -  That  portion  of  the 
State  lying  between  the  North  and  South 
Zones. 

Band-tailed  Pigeons 

California 

North  Zone  -  Alpine,  Butte,  Del  Norte, 
Glenn,  Humboldt,  Lassen,  Mendocino, 
Modoc,  Plumas,  Shasta,  Sierra, 
Siskiyou,  Tehama,  and  Trinity  Counties. 

South  Zone  -  The  remainder  of  the 
State. 

New  Mexico 

North  Zone  -  North  of  a  line  following 
U.S.  60  from  the  Arizona  State  line  east 
to  1-25  at  Socorro  and  then  south  along 
1-25  from  Socorro  to  the  Texas  State 
line. 

South  Zone  -  Remainder  of  the  State. 

Washington 

Western  Washington  -  The  State  of 
Washington  excluding  those  portions 
lying  east  of  the  Pacific  Crest  Trail  and 
east  of  the  Big  White  Salmon  River  in 
Klickitat  County. 

Woodcock 

New  Jersey 

North  Zone  -  That  portion  of  the  State 
north  of  NJ  70. 

South  Zone  -  The  remainder  of  the 
State. 

Special  September  Goose  Seasons 

Atlantic  Flyway 

Connecticut 

North  Zone  -  That  portion  of  the  State 
north  of  1-95. 

Maryland 

Eastern  Unit  -  Anne  Arundel,  Calvert, 
Caroline,  Cecil,  Charles,  Dorchester, 
Harford,  St.  Marys,  Somerset,  Talbot, 
Wicomico,  and  Worcester  Counties,  and 
those  portions  of  BaUimore,  Howard, 
and  Prince  Georges  Counties  east  of  I- 
95. 

Western  Unit  -  Allegany,  Carroll, 
Frederick,  Garrett,  Montgomery,  and 
Washington  Counties,  and  those 
portions  of  Baltimore,  Howard,  and 
Prince  Georges  Counties  east  of  1-95. 

Massachusetts 

Western  Zone  -  That  portion  of  the 
State  west  of  a  line  extending  south 
from  the  Vermont  border  on  1-91  to  MA 
9,  west  on  MA  9  to  MA  10,  south  on  MA 
10  to  U.S.  202,  south  on  U.S.  202  to  the 
Connecticut  border. 

Central  Zone  -  That  portion  of  the 
State  east  of  the  Berkshire  Zone  and 
west  of  a  line  extending  south  from  the 
New  Hampshire  border  on  1-95  to  U.S. 
1,  south  on  U.S.  1  to  1-93,  south  on  I- 
93  to  MA  3,  south  on  MA  3  to  U.S.  6, 
west  on  U.S.  6  to  MA  28,  west  on  MA 
28  to  1-195,  west  to  the  Rhode  Island 
border;  except  the  waters,  and  the  lands 
150  yards  inland  from  the  high-water 
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mark,  of  tlie  Assonet  River  upstream  to 
tlie  MA  24  bridge,  and  the  Taunton 
River  upstreaiii  to  the  Center  St.-Elm  St. 
bridge  shall  hi  in  the  Coastal  Zone. 

Coastal  Zone  -  That  portion  of 
Massachusetts  east  and  south  of  the 
Central  Zone. 

New  Hampshire 

Early-seasoii  Hunt  Unit  -  Cheshire, 
Hillsborough,  Rockingham,  and 
Strafford  Couiities. 

New  York    j 

Lake  Chamilain  Zone  -  The  U.S. 
portion  of  Lal^B  Champlain  and  that  area 
east  and  northj  of  a  line  extending  along 
NY  9B  from  the  Canadian  border  to  U.S. 
9,  south  alongiU.S.  9  to  NY  22  south  of 
Keesville;  south  along  NY  22  to  the  west 
shore  of  South  Bay,  along  and  aroujid 
the  shoreline  pf  South  Bay  to  NY  22  on 
the  east  shore  lof  South  Bay;  southeast 
along  NY  22  tt  U.S.  4,  northeast  along 
U.S.  4  to  the  >f[ermont  border. 

Long  IslandiZone  -  That  area 
consisting  of  QJassau  County,  Suffolk 
Coimty,  that  a^ea  of  Westchester  County 
southeast  of  1^5.  and  their  tidal  waters. 

Western  Zone  -  That  area  west  of  a 
line  extending  from  Lake  Ontario  east 
along  the  norm  shore  of  the  Salmon 
River  to  1-81,  ind  south  along  1-81  to  the 
Pennsylvania  border,  except  for  the 
Montezuma  Zone. 

Montezuma  Zone  -  Those  portions  of 
Cayuga,  Seneca,  Ontario,  Wayne,  and 
Oswego  Couniies  north  of  U.S.  Route 
20,  east  of  NYB  Route  14,  south  of  NYS 
Route  104.  and  west  of  NYS  Route  34. 

Northeastern  Zone  -  That  area  north  of 
a  line  extending  from  Lake  Ontario  east 
along  the  nortp  shore  of  the  Salmon 
River  to  1-81.  louth  along  1-81  to  NY  49, 
east  along  NyJ49  to  NY  365,  east  along 
NY  365  to  NV  28,  east  along  NY  28  to 
NY  29,  east  albng  NY  29  to  1-87,  north 
along  1-87  to  ds.  9  (at  Exit  20),  north 
along  U.S.  9  ti  NY  149,  east  along  NY 
149  to  U.S.  4,  borth  along  U.S.  4  to  the 
Vermont  bordjer,  exclusive  of  the  Lake 
Champlain  Z0ne. 

Southeastern  Zone  -  The  remaining 
portion  of  Ne'  v  York. 

North  Caro,  ina 

Northeast  V  unt  Unit  -  Counties  of 
Bertie,  Camden,  Chovan,  Currituck, 
Dare,  Hyde,  Pisquotank,  Perquimans, 
Tyrrell,  and  V  Washington. 

South  Caro  ina 

Early-seaso  i  Hunt  Unit  -  Clarendon 
Coimty  and  tl  lose  portions  of 
Orangeburg  C  ounty  north  of  SC 
Highway  6  an  d  Berkeley  County  north 
of  SC  Highway  45  from  the  Orangeburg 
County  line  t(j  the  junction  of  SC 
Highway  45  a^d  State  Road  S-8-31  and 
west  of  the  Ss  ntee  Dam. 

Mississippi  F.  yway 
Illinois 


North  Zone:  That  portion  of  the  State 
outside  of  the  Northeast  Zone  and  north 
of  a  line  extending  east  from  the  Iowa 
border  along  Illinois  Highway  92  to 
Interstate  Highway  280,  east  along  1-280 
to  1-80,  then  east  along  1-80  to  the 
Indiana  border. 

Northeast  Zone  -  Cook.  DiiPage, 
Grundy,  Kane,  Kankakee,  Kendall,  Lake, 
McHeiuy,  and  Will  Coimties. 

Iowa 

North  Zone:  That  portion  of  the  State 
north  of  a  line  extending  east  from  the 
Nebraska  border  along  State  Highway 
175  to  State  37,  southeast  along  State  37 
to  U.S.  Highway  59,  south  along  U.S.  59 
to  Interstate  Highway  80,  then  east  along 
1-80  to  the  Illinois  border. 

South  Zone:  The  remainder  of  Iowa. 

Minnesota 

Twin  Cities  MetropoUtan  Canada 
Goose  Zone  - 

A.  All  of  Heimepin  and  Ramsey 
Counties. 

B.  In  Anoka  County,  all  of  Columbus 
Township  lying  south  of  County  State 
Aid  Highway  (CSAH)  18,  Anoka 
Coimty:  all  of  the  cities  of  Ramsey, 
Andover,  Anoka,  Coon  Rapids,  Spring 
Lake  Park,  Fridley,  Hilltop.  Columbia 
Heights,  Blaine,  Lexington,  Circle  Pines, 
Lino  Lakes,  and  Centerville;  and  all  of 
the  city  of  Ham  Lake  except  that  portion 
lying  north  of  CSAH  18  and  east  of  U.S. 
Hidiway  65. 

C.  That  part  of  Carver  County  lying 
north  and  east  of  the  following 
described  line:  Beginning  at  the 
northeast  comer  of  San  Francisco 
Township;  thence  west  along  the  north 
boundary  of  San  Francisco  Township  to 
the  east  boundary  of  Dahlgren 
Township;  thence  north  along  the  east 
boundary  of  Dahlgren  Township  to  U.S. 
Highway  212;  thence  west  along  U.S. 
Highway  212  to  State  Trunk  Highway 
(STH)  284;  thence  north  on  STH  284  to 
County  State  Aid  Highway  (CSAH)  10; 
thence  north  and  west  on  CSAH  10  to 
CSAH  30;  thence  north  and  west  on 
CSAH  30  to  STH  25;  thence  east  and 
north  on  STH  25  to  CSAH  10;  thence 
north  on  CSAH  10  to  the  Carver  County 
line. 

D.  In  Scott  County,  all  of  the  cities  or 
Shakopee,  Savage,  Prior  Lake,  and 
Jordan,  and  all  of  the  Townships  of 
Jackson,  Louisville,  St.  Lawrence,  Sand 
Creek,  Spring  Lake,  and  Credit  River. 

E.  In  Dakota  County,  all  of  the  cities 
of  Bumsville,  Eagan,  Mendota  Heights, 
Mendota,  SunUsh  Lake,  Inver  Grove 
Heights,  Apple  Valley,  Lakeville, 
Rosemount,  Farmington,  Hastings, 
Lilydale,  West  St.  Paul,  and  South  St. 
Paul,  and  all  of  the  Township  of 
Nininger. 

F.  That  portion  of  Washington  County 
lying  south  of  the  following  described 


line:  Beginning  at  Coimty  State  Aid 
Highway  (CSAH)  2  on  the  west 
boundary  of  the  county;  thence  east  on 
CSAH  2  to  U.S.  Highway  61;  thence 
south  on  U.S.  Highway  61  to  State 
Trunk  Highway  (STH)  97;  thence  east 
on  STH  97  to  the  intersection  of  STH  97 
and  STH  95;  thence  due  east  to  the  east 
boundary  of  the  state. 

Northwest  Goose  Zone  (included  for 
reference  only,  not  a  special  September 
Goose  Season  Zone)  -  That  portion  of 
the  State  encompassed  by  a  line 
extending  east  from  the  North  Dakota 
border  along  U.S.  Highway  2  to  State 
Trunk  Highway  (STH)  32,  north  along 
STH  32  to  STH  92,  east  along  STH  92 
to  County  State  Aid  Highway  (CSAH)  2 
in  Polk  County,  north  along  CSAH  2  to 
CSAH  27  in  Peimington  County,  north 
along  CSAH  27  to  STH  1,  east  along 
STH  1  to  CSAH  28  in  Pennington 
County,  north  along  CSAH  28  to  CSAH 
54  in  Marshall  County,  north  along 
CSAH  54  to  CSAH  9  in  Roseau  County, 
north  along  CSAH  9  to  STH  11,  west 
along  STH  11  to  STH  310,  and  north 
along  STH  310  to  the  Manitoba  border. 

Four  Goose  Zone  -  That  portion  of  the 
state  encompassed  by  a  line  extending 
north  from  the  Iowa  border  along  U.S. 
Interstate  Highway  35  to  the  south 
boundary  of  the  Twin  Cities 
Metropolitan  Canada  Goose  Zone,  then 
west  and  north  along  the  boundary  of 
the  Twin  Cities  Metropolitan  Canada 
Goose  Zone  to  U.S.  Interstate  94,  then 
west  and  north  on  U.S.  Interstate  94  to 
the  North  Dakota  border. 

Two  Goose  Zone  -  That  portion  of  the 
state  to  the  north  of  a  line  extending  east 
from  the  North  Dakota  border  along  U.S. 
Interstate  94  to  the  boundary  of  the 
Twin  Cities  Metropolitan  Canada  Goose 
Zone,  then  north  and  east  along  the 
Twin  Cities  Metropolitan  Canada  Goose 
Zone  boundary  to  the  Wisconsin  border, 
except  the  Northwest  Goose  Zone  and 
that  portion  of  the  State  encompassed 
by  a  line  extending  north  from  the  Iowa 
border  along  U.S.  Interstate  35  to  the 
south  boundary  of  the  Twin  Cities 
Metropolitan  Canada  Goose  Zone,  then 
east  on  the  Twin  Cites  Metropolitan 
Canada  Goose  Zone  boundary  to  the 
Wisconsin  border. 

Tennessee 

Middle  Tennessee  Zone  -  Those 
portions  of  Houston,  Humphreys, 
Montgomery,  Perry,  and  Wayne 
Counties  east  of  State  Highway  13;  and 
Bedford,  Cannon,  Cheatham,  Coffee, 
Davidson,  Dickson,  Franklin,  Giles, 
Hickman,  Lawrence,  Lewis,  Lincoln, 
Macon,  Marshall,  Maury,  Moore. 
Robertson.  Rutherford,  Smith,  Sumner, 
Trousdale,  Williamson,  and  Wilson 
Counties. 
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Cumberland  Plateau  Zone  •  Bledsoe, 
Bradley,  Clay,  Ciunberland,  Dekalb, 
Fentress,  Grundy,  Hamilton,  Jackson, 
Marion,  McMinn,  Meigs,  Morgan, 
Overton,  Pickett,  Polk,  Putnam,  Rhea, 
Roane,  Scott,  Sequatchie,  Van  Buren, 
Warren,  and  White  Counties. 

East  Tennessee  Zone  -  Anderson, 
Blount,  Campbell,  Carter,  Claiborne, 
Cocke,  Grainger,  Greene,  Hamblen, 
Hancock,  Hawkins,  Jefferson,  Johnson, 
Knox,  Loudon,  Monroe,  Sevier, 
Sullivan.  Unicoi,  Union,  and 
Washington  Counties. 

Wisconsin 

Early-Season  Subzone  A  -  That 
portion  of  the  State  encompassed  by  a 
line  beginning  at  the  Lake  Michigan 
shore  in  Sheboygan,  then  west  along 
State  Highway  23  to  State  67,  southerly 
along  State  67  to  County  Highway  E  in 
Sheboygan  County,  southerly  along 
Coimty  E  to  State  28,  south  and  west 
along  State  28  to  U.S.  Highway  41, 
southerly  along  U.S.  41  to  State  33, 
westerly  along  State  33  to  Coimty 
Highway  U  in  Washington  County, 
southerly  along  County  U  to  County  N, 
southeasterly  along  County  N  to  State 
60,  westerly  along  State  60  to  County 
Highway  P  in  Dodge  Coimty,  southerly 
along  County  P  to  County  O,  westerly 
along  County  O  to  State  109,  south  and 
west  along  State  109  to  State  26, 
southerly  along  State  26  to  U.S.  12, 
southerly  along  U.S.  12  to  State  89, 
southerly  along  State  89  to  U.S.  14, 
southerly  along  U.S.  14  to  the  Illinois 
border,  east  along  the  Illinois  border  to 
the  Michigan  border  in  Lake  Michigan, 
north  along  the  Michigan  border  in  Lake 
Michigan  to  a  point  directly  east  of  State 
23  in  Sheboygan,  then  west  along  that 
line  to  the  point  of  beginning  on  the 
Lake  Michigan  shore  in  Sheboygan. 

Early-Season  Subzone  B  -  That 
portion  of  the  State  between  Early- 
Season  Subzone  A  and  a  line  beginning 
at  the  intersection  of  U.S.  Highway  141 
and  the  Michigan  border  near  Niagara, 
then  south  along  U.S.  141  to  State 
Highway  22,  west  and  southwest  along 
State  22  to  U.S.  45,  south  along  U.S.  45 
to  State  22,  west  and  south  along  State 

22  to  State  110,  south  along  State  110 
to  U.S.  10,  south  along  U.S.  10  to  State 
49,  south  along  State  49  to  State  23, 
west  along  State  23  to  State  73,  south 
along  State  73  to  State  60,  west  along 
State  60  to  State  23,  south  along  State 

23  to  State  11,  east  along  State  11  to 
State  78,  then  south  along  State  78  to 
the  Illinois  border. 

Central  Flyway 

South  Dakota 

Unit  A  -  Deuel,  Hamlin,  Codington, 
and  Day  Counties. 


Unit  B  -  Brookings,  Clark,  Kingsbury, 
and  Lake  Counties  and  those  portions  of 
Moody  County  west  of  1-29  and  Miner 
County  east  of  SD  Highway  25. 

Pacific  Flyway 

Idaho 

East  Zone  -  Bonneville,  Caribou, 
Fremont  and  Teton  Counties. 

Oregon 

Nor&west  Zone  -  Benton,  Clackamas, 
Clatsop,  Columbia,  Lane,  Lincoln,  Linn, 
Marion,  Polk,  Multnomah,  Tillamook, 
Washington,  and  Yamhill  Counties. 

Southwest  Zone  -  Coos,  Curry, 
Douglas,  Jackson,  Josephine,  and 
Klamath  Counties. 

East  Zone  -  Baker,  Gilliam,  Malheur, 
Morrow,  Sherman,  Umatilla,  Union  and 
Wasco  Counties. 

Washington 

Southwest  Zone  -  Clark,  CowUtz, 
Pacific,  and  Wahkiakum  Counties. 

East  Zone  -  Asotin,  Benton,  Columbia, 
Garfield,  Khckitat,  and  Whitman 
Counties. 

Wyoming 

Bear  River  Area  -  That  portion  of 
Lincoln  County  described  in  State 
regulations. 

Salt  River  Area  -  That  portion  of 
Lincoln  County  described  in  State 
regulations. 

Farson-Edon  Area  -  Those  portions  of 
Sweetwater  and  Sublette  Counties 
described  in  State  regulations. 

Teton  Area  -  Those  portions  of  Teton 
County  described  in  State  regulations. 

Ducks 

Mississippi  Flyway 

Iowa 

North  Zone:  That  portion  of  the  State 
north  of  a  line  extending  east  from  the 
Nebraska  border  along  State  Highway 
175  to  State  37,  southeast  along  State  37 
to  U.S.  Highway  59,  south  along  U.S.  59 
to  Interstate  Highway  80,  then  east  along 
1-80  to  the  Illinois  border. 

South  Zone:  The  remainder  of  Iowa. 

Sandhill  Cranes 

Central  Flyway 

Colorado 

Regular-Season  Open  Area  -  The 
Central  Flyway  portion  of  the  State 
except  the  San  Luis  Valley  (Alamosa, 
Conejos,  Costilla,  Hinsdale,  Mineral,  Rio 
Grande  and  Saguache  Counties  east  of 
the  Continental  Divide)  and  North  Park 
(Jackson  County). 

Kansas 

Regular  Season  Open  Area  -  That 
portion  of  the  State  west  of  a  line 
beginning  at  the  Oklahoma  border, 
north  on  1-35  to  Wichita,  north  on  1-135 
to  Salina,  and  north  on  U.S.  81  to  the 
Nebraska  border. 


New  Mexico 

Regular-Season  Open  Area  -  Chaves, 
Curry,  De  B«ca,  Eddy,  Lea,  Quay,  and 
Roosevelt  Counties. 

Middle  Rio  Grande  Valley  Area  -  The 
Central  Flyway  portion  of  New  Mexico 
in  Socorro  and  Valencia  Counties. 

Southwest  Zone  -  Sierra,  Luna,  and 
Dona  Ana  Counties. 

Oklahoma 

Regular-Season  Open  Area  -  That 
portion  of  the  State  west  of  1-35. 

Texas 

Regular-Season  Open  Area  -  That 
portion  of  the  State  west  of  a  line  from 
the  International  Toll  Bridge  at 
Brownsville  along  U.S.  77  to  Victoria: 
U.S.  87  to  Placedo;  Farm  Road  616  to 
Blessing;  State  35  to  Alvin;  State  6  to 
U.S.  290;  U.S.  290  to  Austin;  1-35  to  the 
Texas-Oklahoma  border. 

North  Dakota 

Regular-Season  Open  Area  -  That 
portion  of  the  State  west  of  U.S.  281. 

South  Dakota 

Regular-Season  Open  Area  -  That 
portion  of  the  State  west  of  U.S.  281. 

Montana 

Regular-Season  Open  Area  -  The 
Central  Flyway  portion  of  the  State 
except  that  area  south  of  1-90  and  west 
of  the  Bighorn  River. 

Wyoming 

Regular-Season  Open  Area  - 
Campbell,  Converse,  Crook,  Goshen, 
Laramie,  Niobrara,  Platte,  and  Weston 
Counties. 

Riverton-Boysen  Unit  -  Portions  of 
Fremont  County. 

Park  and  Bighorn  County  Unit  - 
Portions  of  Park  and  Bighorn  Counties. 

Pacific  Flyway 

Arizona 

Special-Season  Area  -  Game 
Management  Units  30A,  30B,  31,  and 
32. 

Montana 

Special-Season  Area  -  See  State 
regulations. 

Utah 

Special-Season  Area  -  Rich  County. 

Wyoming 

Bear  River  Area  -  That  portion  of 
Lincoln  County  described  in  State 
regulations. 

Salt  River  Area  -  That  portion  of 
Lincoln  County  described  in  State 
regulations. 

Eden-Farson  Area  -  Those  portions  of 
Sweetwater  and  Sublette  Counties 
described  in  State  regulations. 

All  Migratory  Game  Birds  in  Alaska 

North  Zone  -  State  Game  Management 
Units  11-13  and  17-26. 

Gulf  Coast  Zone  -  State  Game 
Management  Units  5-7,  9,  14-16,  and  10 
-  Unimak  Island  only. 
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Southeast  ^one  -  State  Game 
Management  Units  1-4. 

Pribilof  and  Aleutian  Islands  Zone  - 
State  Game  Management  Unit  10  - 
except  Unim^k  Island. 

Kodiak  Zooe  -  State  Game 
Management  Unit  8. 


All  Migrator}^  Birds 

Ruth  Cay 
Ruth  Cay.  jusk 


in  the  Virgin  Islands 

C]losure  Area  -  The  island  of 
south  of  St.  Croix. 


AH  Migratory  Birds  in  Puerto  Rico 

Municipali  :y  of  Culebra  Closiu^  Area 
-  All  of  the  munidpality  of  Culebra. 

Desecheo  I$land  Closure  Area  -  All  of 
Desecheo  Island. 

Mona  Island  Closure  Area  -  All  of 
Mona  Island. 

El  Verde  Clfosure  Area  -  Those  areas 
of  the  munici  }alities  of  Rio  Grande  and 


396 


Loiza  delineated  as  follows:  (1)  All 
lands  between  Routes  956  on  the  west 
and  186  on  the  east,  from  Route  3  on  the 
north  to  the  juncture  of  Routes  956  and 
186  (Km  13.2)  in  the  south;  (2)  all  lands 
between  Routes  186  and  966  from  the 
juncture  of  186  and  966  on  the  north,  to 
the  Caribbean  National  Forest  Boimdary 
on  the  south;  (3)  all  lands  lying  west  of 
Route  186  for  one  kilometer  from  the 
juncture  of  Routes  186  and  956  south  to 
Km  6  on  Route  186;  (4)  all  lands  within 
Km  14  and  Km  6  on  the  west  and  the 
Caribbean  National  Forest  Boundary  on 
the  east;  and  (5)  all  lands  within  the 
Caribbean  National  Forest  Boundary 
whether  private  or  public. 

Cidra  Municipality  and  adjacent  areas 
-  All  of  Cidra  Municipality  and  portions 
of  Agues,  Buenas,  Caguas,  Cayer,  and 


Comerio  Municipalities  as  encompassed 
within  the  following  boundary: 
beginning  on  Highway  172  as  it  leaves 
the  municipality  of  Cidra  on  the  west 
edge,  north  to  Highway  156,  east  on 
Highway  156  to  Highway  1,  south  on 
Highway  1  to  Highway  765,  south  on 
Highway  765  to  Highway  763,  south  on 
Highway  763  to  the  Rio  Guavate,  west 
along  Rio  Guavate  to  Highway  1, 
southwest  on  Highway  1  to  Highway  14, 
west  on  Highway  14  to  Highway  729, 
north  on  Highway  729  to  Cidra 
Municipality  boundary  to  the  point  of 
beginning.  - 
[FR  Doc.  96-22187  Filed  8-28-96;  8:45  am] 
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Presidential  Documents 


Title  3— 

The  President 


Proclamation  6914  of  August  26,  1996 

To  Modify  the  Allocation  of  Tarifif-Rate  Quotas  for  Certain 
Cheeses 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

1.  On  January  1, 1995,  Austria,  Finland,  and  Sweden  acceded  to  the  European 
Communities  (EC),  and  the  EC  customs  union  of  12  member  countries  ("EC- 
12")  was  enlarged  to  a  customs  union  of  15  member  countries  ("EC-15"). 
At  that  time,  the  EC-12,  Austria,  Finland,  and  Sweden  withdrew  their  tariff 
schedules  under  the  World  Trade  Organization  and  applied  the  common 
external  tariff  of  the  EC-12  to  imports  into  the  EC-15.  The  United  States 
and  the  EC  then  entered  into  negotiations  under  Article  XXIV:6  and  Article 
XXVIII  of  the  General  Agreement  on  Tariffs  and  Trade  1994  to  compensate 
the  United  States  for  the  resulting  increase  in  some  tariffs  on  U.S.  exports 
to  Austria,  Finland,  and  Sweden. 

2.  On  July  22,  1996,  the  United  States  and  the  EC  signed  an  agreement 
concluding  the  negotiations  on  compensation.  To  recognize  the  membership 
of  Austria,  Finland,  and  Sweden  in  the  EC-15,  the  tariff-rate  quota  (TRQ) 
allocations  for  cheeses  from  these  countries  will  become  part  of  the  total 
TRQ  allocations  for  cheeses  from  the  EC-15,  but  will  be  reserved  for  use 
by  these  countries  through  1997. 

3.  Section  404(d)(3)  of  the  Uruguay  Round  Agreements  Act  (URAA)  (19 
U.S.C.  3601(d)(3))  authorizes  the  President  to  allocate  the  in-quota  quantity 
of  a  tariff-rate  quota  for  any  agricultural  product  among  supplying  countries 
or  customs  areas  and  to  modify  any  allocation  as  the  President  determines 
appropriate.  Pursuant  to  section  404(d)(3)  of  the  URAA,  I  have  determined 
that  it  is  appropriate  to  modify  the  TRQ  allocations  for  cheeses  by  providing 
that  the  TOQ  allocations  for  cheeses  firom  Austria,  Finland,  and  Sweden 
will  become  part  of  the  total  TRQ  allocations  for  cheeses  from  the  EC- 
15,  but  will  be  reserved  for  use  by  these  countries  through  1997. 

4.  Section  604  of  the  Trade  Act  of  1974,  as  amended  ("Trade  Act")  (19 
U.S.C.  2483),  authorizes  the  President  to  embody  in  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS)  the  substance  of  the  relevant  provisions 
of  that  Act,  and  of  other  Acts  affecting  import  treatment,  and  actions  there- 
under, including  the  removal,  modification,  continuance,  or  imposition  of 
any  rate  of  duty  or  other  import  restriction.  The  modiffcation  of  the  TRQ 
allocations  for  cheeses  is  such  an  action.  .    ., 

5.  In  paragraph  (3)  of  Proclamation  6763  of  December  23,  1994,  I  delegated 
my  authority  under  section  404(d)(3)  of  the  Trade  Act  to  the  United  States 
Trade  Representative  (USTR).  I  have  determined  that  it  is  appropriate  to 
authorize  the  USTR  to  exercise  my  authority  under  section  604  of  the 
Trade  Act  to  embody  in  the  HTS  the  substance  of  any  action  taken  by 
the  USTR  under  section  404(d)(3)  of  the  URAA. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  acting  under  the  authority  vested  in  me  by  the  Constitution 
and  the  laws  of  the  United  States,  including  but  not  limited  to  section 
301  of  title  3,  United  States  Code,  section  404(d)(3)  of  the  URAA,  and 
section  604  of  the  Trade  Act  do  proclaim  that: 
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(1)  Additional  U.S.  notes  to  chapter  4  of  the  HTS  are  modified  as  specified 
in  the  Annex  to  this  proclamation. 

(2)  The  USTR  is  authorized  to  exercise  my  authority  under  section  604 
of  the  Trade  Act  to  embody  in  the  HTS  the  substance  of  any  actions  taken 
by  USTR  under  section  404(d)(3)  of  the  URAA. 

(3)  Any  provisions  of  previous  proclamations  and  Executive  orders  that 
are  inconsistent  with  the  actions  taken  in  this  proclamation  are  superseded 
to  the  extent  of  such  inconsistency. 

(4)  This  proclamation  is  effective  on  the  date  of  signature  of  this  proclama- 
tion, and  the  modifications  to  the  HTS  made  by  the  Annex  to  this  proclama- 
tion shall  be  effective  on  the  dates  that  are  specified  in  that  Annex. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-sixth 
day  of  August,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-six, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-first. 


IXJiUs^«^>^aa  ^jtW*^^/N 
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Annax 

ModlflcAtiona  to  th*  HaraenlxAd  Tariff  Schadula 
of  tha  Unitad  Stataa  (RT8) 

Baetlon  A.   EUtgUYt  YiXW   rttwgt  to  Ttlclaa  ant.arad.  or  wn-hdr.wn  fro- 
YfWthWtt  tor  COrHUIBBtlon.  on  or  mttmr  thm   .ff.etlv  d.f.  gf  ^^^^, 
Broelaaatloni 

1.  Tha  additional  U.S.  notaa  to  chaptar  4  ara  aodlflad  by  dalatlng  additional 
U.S.  neta  2  and  by  inaartlng  tha  following  naw  additional  D.s.  nota  2  in  liau 
tnaraof  s 


(a)    for  tht  purpMM  of  thit  whcdul*,  th«  nprtttlon  t£_12-  rtfm  u  artlclM  tha  praduct 
of  ena  of  tha  folloxine:     Mllliji,  DanMrk.  PrancThTradaral  tapublic  of  C«i-«^ 
l(i!!!ta  "*'"**•  '*•'"•  l'"**^'*-  «•>•  Kathar land..  ^tUHl.  Ipalii  or  tM  Unitad  ' 


■2, 


<b)    ror  tha  Purpoaaa  of  thU  achtdula,  tha  ai<pra*sion-(£_12«  rafar.  ta  artlcta*  tht  product 
of  ant  of  tha  fottoHlng:    Auatrla,  lalfiui,  DanMrk,  Finland.  Fr«Kt.  th.  Fadtr.l  tnubtle 

J-  tlT^ii^t^^'V'^'  """'  ^"»«*~'«.  «"•  "•than.*.  Portu,.!.  Spain.  s!«dan 
or  tna  Unitad  Kingdon." 

2.     Additional  U.S.    nota  16  to  chaptar  4  la  gM>difiad  by: 

(a) .      dalating  frcn  tha  liat  in  auch  nota  tha  followina  countriaa  and 
quantitiaat 


-Auatrla 
Finland 
Swadan 


632.000 
1,300,000 
1.059.000- 


(b).  dalating  from  tha  liat  in  auch  nota  tha  axpraaaion  "ic  12-*wid  tha 
quantity  -21.056,000-  aat  out  oppoalta  auch  axpraaaion  and  inaartlng  in  liau 
tharaof  tha  axpraaaion  -EC  15-  and  tha  quantity  -24,247.000- 


(c). 


naw  paragrapha 


dalating  the  aacond  paragraph  in  auch  nota  and  inaartlng  tha  following 
grapha   in  liau  thereof: 


•Of  tht  quantitttiva  liaitatiani  providtd  In  this  nota  for  tha  K  15.  Austria  shatt 
hava  aecasi  to  •  quantity  of  not  lots  than  8J2.000  kUo«raw,  Finlwid  shall  hava  accasa  to 
a  quant  ty  of  not  lass  thw,  1,300.000  kllo«r.«.  Pertuaal  shall  ha«.  accass  to  a  quantity 

vimn  i,u>y.oou  kllosrw. 

Of  tha  «ianlitativa  liaitatlons  provided  In  this  nota  for   Israat,  no 
kllograw  shall  contain  iiorc  than  J  ptrcant  by  iitight  of  butttrfat.- 


■or*  than  160,000 


3.   Additional  U.S.  note  20  to  chapter  4  ia  modified  by: 

(a),   dalating  from  the  liat  in  auch  note  the  following  countriea  and 
quantltiea: 


'Auatrla 
St«edan 


133,333 
•41,000- 


(b).      deleting   from  the  liat   in  auch  note  the  expreaaion   -EC  12-  and  tha 
quantity   -5,448,000"   aet  out  oppoalte  auch  expreaaion  and  inaartlng   in  lieu 
thereof  the  expreaaion  -EC  15-   and  the  quantity   -5,622,333-. 

(c).      adding  the   following  new  aecond  paragraph  immediately  after  the  Hat 
of  countriea  and  quantitiea   in   3uch  note: 

-Of  the  quantitative  liaitatlons  provided  in  this  nota  for  the  tC  15,  Austria  shall 

r!I*T  »"!?."  ;  '»»"*'"'  •'  "««  '•"  <•»"  '".»3  kilograas  and  Syadan  shall  hava  accass 
to  a  tyjantity  of  not  less  than  41,000  kilograai.- 

4.   Additional  U.S.  note  22  to  chapter  4  ia  modified  by: 

(a),   deleting  from  the  liat  In  auch  note  the  following  countriea  and 
quantitiea: 


-Austria 
Finland 


9<6,667 
1,000,000- 


(b).   deleting  from  the  liat  in  auch  note  the  expreaaion  -EC  12-  and  the 
quantity  -3, 725, 000"  aet  out  oppo.ite  auch  expreaaion  and  inaartlng  in  lieu 
thereof  the  expreaaion  "EC  15-  and  the  quantity  -5,671,667-. 
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AniM«  (continued) 

prcclamatlof)!   (con.)  *'"" 

4.  MdUioaal  U.S.  not*  22  to  chapter  4  ia  modified  byt   (con.) 

(c).   adding  the  followiny  new  aecond  paragraph  limedlatelv  after  th.  it.f 
of  countrle.  and  quantltle.  In  auch  notel         "-"Miately  after  the  Hat 

•W  th*  quantltativ*  llaltations  providtd  (n  this  not*  for  th*  K  1$    Austria  ■hall 
hav*  ace*ss  to  *  quantity  of  not  lass  tkan  W6.667  knoarJmm^  »lAl«2  Ik!ii  l!i  ^ 
to  a  quantity  of  not  Iw.  than  1,000,000  kilotra..-  ^"  ***  •"••• 

5.  Additional  U.S.  note  23  to  chapter  4  la  modified  byt 
quwiityf"*""'  '"*"  '*••  ""  '"  '"^'  ""'•  '"•  '-"'-'in^  country  and 


'Sweden 


250.000" 


(b).   deleting  from  the  Hat  In  euch  note  the  expreaalon  -BC  12-  .nrf  n.- 

t';:e'r:ii't::'°°"''°°°:  ••'  °"'  '"'^■^'*  -"  .-p—ro:  .'^id  m^rt  „,"„  !?:„ 

thereof  the  expreaalon  -EC  15'  and  the  quantity  '4,250,000'. 

of':i:ntr';;i^r;uin"i^i:'in"-:uc'h-r,r"'"^''  ^-^^"-^^  •"-  -•  "- 

"::.:::  ?r:';::^!uy':r:s:;'r*:.T:iro!r;?i~;L:': "- "  "•  *--"  --  -- 

''/.t*"*^-^?"'^  "•'■    "°"  "  '"  "Chapter  4   la  modified  by: 

<r*«iitinf       '  "°"  '"•  "•'  '"  ""'*'  "'"•  *^«  '""-i"'  co-triea  and 


'Auatria 
Finland 
Sweden 


6,353,333 
8,200,000 
300,000' 


quInJuy'*'J"33"'33'3r".:,^% \^"    ^"   '-'>   -'«  'he  expree.ion   'EC   12-   and.the 

Of  •:i:„tr"Lr;s;trinjrrer''"^''  ^""--^"'^^  •"-  -•  -' 

no"ti*u::r.\rt"^:[e'*::  zint:  r-/?"-'^"'  '•^^•.  ^he  additional  u.s. 

:^:^  r -ri-^Sr  lE  ~ 

.pp^opriat.  ,.an"n::!e^uii::.-ru;tirin-;irt2[]:  ^r-t^r:?  '^- 


1997 

1998 

1999 

2000 

Additional 

U.S.  not*  16 

to  chapter  4: 

Australia 
Cost*  Rica 
EC  15 

Switzerland 
Any  country 

2.175,000 

1,550,000 

24,638.000 

1,470,000 

300,000 

2,466.667 

1.550.000 

25,029,000 

1,553,333 

300.000 

2,758,333 

1,550,000 

25.420,000 

1,636,667 

300.000 

3,050,000 

1,550,000 

25,810,000 

1,720,000 

300,000 

2nd  paragraph 

<n  such  note: 

the  access  for 

Austrii  Shalt 

no:  be  less 

than 

923,000 

1 
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SMtlon   B.       Mg^tflCitlOnt  of    the   Wntttattv    llmtf  tlon.    provld.d    tn   fftnttn 
additional  U.S.    nofs   In  th«  HTS.      (con.) 


Additional 
U.S.  not*  20 
to  chapter  is 
EC  IS 

2nd  paragrtpti 
In  (uch  nott: 
the  accnt  for 
Austrit  tholl 
net  bt  Ittf 
than 


Additional 
U.S.  nott  22 
to  chapttr  4: 
EC  IS 

2nd  paragraph 
In  tuch  net*: 
tha  accast  for 
Austria  ihall 
net  b*  (*«* 
than 


Additional 
U.S.  not*  2S 
to  chapter  4: 
EC  IS 

Switiarland 

2nd  paragraph 
In  (uch  note: 
the  accetc  for 
Austria  shall 
net  be  less 
than 


1997 


S, 789.000 


200,000 


5,755,000 


960.000 


21,2t0,000 
3,510,000 


6,390,000 


1998 


S,9SS,667 


5,798,333 


1999 


6,122,333 


2000 


6.289,000 


5,861,667 


21,393.334 
3,563.333 


5,925.000 


21,S46,666 
3,596,667 


21,700,000 
3,630,000 


Section  C.      Stff<;tivii  with   rggpgct    to   articles   entered,    or  withdrawn    frnn. 
war»hQUOe    for   conaumotlon.    on   or   after   January   1.    1998 i 

1.      The  additional   U.S.    notes  to  chapter  4   are  modified  by  deleting  additional 
U.S.   note  2  and  by  inserting  the  following  new  additional  U.S.   note  2   in  lieu 
thereof: 


for  the  purposes  of  this  schedule,   the  expression  "IC  15-  refers  to  articles  the  product  of 
on*  of  th*  follouing:     Austria,   lelgiun,  Oerturk,   Finland,   franco,    the  federal  Republic  of 
Cer«any,  Greece,   Ireland,   Italy.  lujte<*ourg,   the  Netherlands.  Portugal.  Spain.  Susdtn  or 
the  United  Kir—' 


"2. 


2.  Additional  U.S.  note  16  to  chapter  4  is  modified  by  deleting  the  second 
paragraph  In  such  note  and  Inserting  the  following  new  paragraph  In  lieu 
thereof i 

•Of  the  quantitative  llaitations  provided  in  this  net*  for  th*  EC  15.  Portugal  shall  have 
access  to  a  quantity  of  not  less  than  353.000  liilograaK." 

3.  Additional  U.S.  note  17  to  chapter  4  is  modified  by  deleting  from  the  list 
in  such  note  the  expression  "EC  12"  and  inserting  in  lieu  thereof  the 
expression  "EC  15". 


4.  Subdivision  (a)  of  additional  U.S.  note  18  to  chapter  4  Is  modified  by 
deleting  from  the  list  In  such  subdivision  the  expression  "EC  12"  and 
inserting  In  lieu  thereof  the  expression  "EC  15". 

5.  Additional  U.S.  note  19  to  chapter  4  is  modified  by  deleting  from  the  list 
In  such  note  the  expression  "EC  12"  and  Inserting  in  lieu  thereof  the 
expression  "EC  15". 

6.  Additional  U.S.  note  20  to  chapter  4  is  modified  by  deleting  the  second 
paragraph  (as  added  by  item  3(c)  of  section  A  to  this  annex)  from  such  note. 
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Annex  (continued)  ■     '    ■ 

section  C.   Effective  with  r«»p»et  to  artlcl««  entered,  or  withdrewn  from 
wrehouee  for  eoneumot ion .  on  or  .fter  January  1.  1998 1   (con.) 

7.  Additional  U.S.  note  21  to  chapter  4  la  BOdified  by  deleting  £ro«  the  Hat 
In  auch  note  the  expreaalon  -EC  12"  and  Inaertlng  In  lieu  thereof  the 
expresalon  *EC  IS". 

8.  Additional  U.S.  note  22  to  chapter  4  la  modified  by  deleting  the  aecond 
paragraph  (aa  added  by  Iten  4(c)  of  section  A  to  thla  annex)  from  auch  note. 

9.  Additional  U.S.  note  33  to  chapter  4  la  nodlfied  by  deleting  the  aecond 
paragraph  (aa  added  by  Item  5(c)  of  aectlon  A  to  this  annex)  from  auch  note. 

10.  Additional  U.S.  note  25  to  chapter  4  la  modified  by  deleting  the  .second 
paragraph  (••  added  by  Item  6(c)  of  aectlon  A  to  this  annex)  from  such  note. 

Section  D.   Modif ieationa  of  the  quantitative  liniitationa  provided  In  certain 
additional  U.S.  notea  in  the  HTS. 

On  January  1  of  each  of  the  yeara  In  the  following  table,  the  additional  U.S. 
note  Hated  In  the  table  la  modified  by  deleting  the  quantitative  limitation 
from  auch  note  for  the  country  or  expreaalon  Hated  in  the  table  below  for 
that  note  and  Inaertlng  In  lieu  thereof  for  auch  country  or  expreaalon  the 
appropriate  quantitative  llfflitatlon  listed  in  this  table  for  the  notei 


1998 

1999 

2000 

Additional 

U.S.  net*  17 

to  chapter  «: 

Chile 

sj.nj 

66,667 

80,000 

EC  IS 

2^679,000 

2,729,000 

2,779,000 

SuMivUlon  (*) 

of  tdditiontt 

U.S.  note  18 

to  chapter  4: 

Austrtll* 

2,033,JJJ 

2.241.667 

2.450,000 

Chile 

146.667 

183.333 

220,000 

EC  IS 

929,667 

1,096.333 

1.263,000 

H*u  Zedand 

6.S00.000 

7,350,000 

8,200,000 

Additional 

U.S.  note  19 

to  diopter  4: 

EC  IS 

120,667 

337,133 

3S4.000 

Additional 

U.S.  note  21 

to  chapter  «: 

EC  15 

3,848,667 

3.965,333 

4,082,000 

loannia 

333,331 

416,667 

S00,000 

Thursday 
August  29,  1996 


Part  XV 


The  President 


Presidential  Determinations  Nos.  96-44 
Through  96-49  of  August  27,  1996— 
Reconfirmation  of  Findings  With  Respect 
to  the  Trade  Agreements  With  Aibania, 
Kyrgyzstan,  Ulcraine,  Armenia,  Moidova, 
and  Georgia 


1     ! 
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Title  3— 

The  President 


Presidential  Determination  No.  96-44  of  August  27,  1996 

Reconfirmation  of  Findings  With  Respect  to  the  Trade 
Agreement  With  Albania 


Memorandum  for  the  United  States  Trade  Representative 

Since  November  2,  1992,  the  United  States  of  America  and  Albania  have 
had  in  effect  a  bilateral  Agreement  on  Trade  Relations,  in  relation  to  which, 
pursuant  to  my  authority  under  subsection  405(b)(1)  of  the  Trade  Act  of 
1974  (19  U.S.C.  2435(b)(1)),  I  reconfirm  that  a  satisfactory  balance  of  conces- 
sions in  trade  and  services  has  been  maintained  during  the  life  of  the 
Agreement  and  that  actual  or  foreseeable  reductions  in  United  States  tariffs 
and  nontariff  barriers  to  trade  resulting  from  multilateral  negotiations  are, 
and  continuously  have  been,  satisfactorily  reciprocated  by  Albania. 

You  are  authorized  and  directed  to  publish  this  memorandum  in  the  Federal 
Register. 


0OTAJ^A^fL^AA<rtVA^^ 


[FR  Doc  96-22323 
Filed  8-28-96;  9:32  am] 
Billing  code  319O-01-M 


THE  WHITE  HOUSE, 
Washington,  August  27.  1996. 


s 
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Presidential  Determination  No.  96-45  of  August  27,  1996 

Reconfirmation  of  Findings  With  Respect  to  the  Trade 
Agreement  With  K3rrg3rzstan 


Memorandum  for  the  United  States  Trade  Representative 

Since  August  21,  1992,  the  United  States  of  America  and  Kyrgyzstan  have 
had  in  effect  a  bilateral  Agreement  on  Trade  Relations,  in  relation  to  which, 
pursuant  to  my  authority  under  subsection  405(b)(1)  of  the  Trade  Act  of 
1974  (19  U.S.C.  2435(b)(1)),  I  recon&'m  that  a  satisfactory  balance  of  conces- 
sions in  trade  and  services  has  been  maintained  during  the  life  of  the 
Agreement  and  that  actual  or  foreseeable  reductions  in  United  States  tariffs 
and  nontariff  barriers  to  trade  resulting  from  multilateral  negotiations  are, 
and  continuously  have  been,  satisfactorily  reciprocated  by  Kyrgyzstan. 

You  are  authorized  and  directed  to  publish  this  memorandum  in  the  Federal 
Register. 


OOOU^/LiLAM  <rtW*nQ^ 


(FR  Doc.  96-22324 
Filed  8-2S-96;  9:32  am) 
Billing  code  3190-01-M 


THE  WHITE  HOUSE, 
Washington.  August  27.  1996. 
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Presidential  Determination  No.  96-46  of  August  27,  1996 

Reconfirmation  of  Findings  With  Respect  to  the  Trade 
Agreement  With  Ukraine 

Memorandum  for  the  United  States  Trade  Representative 

Since  June  23,  1992,  the  United  States  of  America  and  Ukraine  have  had 
in  effect  a  bilateral  Agreement  on  Trade  Relations,  in  relation  to  which, 
pursuant  to  my  authority  under  subsection  405(b)(1)  of  the  Trade  Act  of 
1974  (19  U.S.C.  2435(b)(1)),  I  reconfirm  that  a  satisfactory  balance  of  conces- 
sions in  trade  and  services  has  been  maintained  during  the  life  of  the 
Agreement  and  that  actual  or  foreseeable  reductions  in  United  States  tariffs 
and  nontariff  barriers  to  trade  resulting  from  multilateral  negotiations  are, 
and  continuously  have  been,  satisfactorily  reciprocated  by  Ukraine. 

You  are  authorized  and  directed  to  publish  this  memorandum  in  the  Federal 
Register. 


\ys^kyXM^^j^^S\iJsKjA^^ 


(FR  Doc.  96-22325 
Filed  8-28-96;  9:33  am) 
Billing  code  3190-01-M 


THE  WHITE  HOUSE. 
Washington,  August  27,  1996. 
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Presidential  Determination  No.  96-47  of  August  27,  1996 

Reconfirmation  of  Findings  With  Respect  to  the  Trade 
Agreement  With  Armenia 

Memorandum  for  the  United  States  Trade  Representative 

Since  April  7,  1992,  the  United  States  of  America  and  Armenia  have  had 
m  effect  a  bilateral  Agreement  on  Trade  Relations,  in  relation  to  which 
pursuant  to  my  authority  under  subsection  405(b)(1)  of  the  Trade  Act  of 
1974  (19  U.S.C.  2435(b)(1)),  I  reconfirm  that  a  satisfactory  balance  of  conces- 
sions in  trade  and  services  has  been  maintained  during  the  life  of  the 
Agreement  and  that  actual  or  foreseeable  reductions  in  United  States  tariffs 
and  nontariff  barriers  to  trade  resulting  from  multilateral  negotiations  are 
and  contmuously  have  been,  satisfactorily  reciprocated  by  Armenia. 

You  are  authorized  and  directed  to  publish  this  memorandum  in  the  Federal 
Register. 
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THE  WfflTE  HOUSE, 
Washington,  August  27,  1996. 
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Presidential  Determination  No.  96-48  of  August  27,  1996 

Reconfirmation  of  Findings  With  Respect  to  the  Trade 
Agreement  With  Moldova 

Memorandum  for  the  United  States  Trade  Representative 

Since  July  2,  1992.  the  United  States  of  American  and  Moldova  have  had 
m  effect  a  bilateral  Agreement  on  Trade  Relations,  in  relation  to  which, 
pursuant  to  my  authority  under  subsection  405(b)(1)  of  the  Trade  Act  of 
1974  (19  U.S.C.  2435(b)(1)).  I  reconfirm  that  a  satisfactory  balance  of  conces- 
sions in  trade  and  services  has  been  maintained  during  the  life  of  the 
Agreement  and  that  actual  or  foreseeable  reductions  in  United  States  tariffs 
and  nontariff  barriers  to  trade  resulting  from  multilateral  negotiations  are, 
and  continuously  have  been,  satisfactorily  reciprocated  by  Moldova. 

You  are  authorized  and  directed  to  publish  this  memorandum  in  the  Federal 
Register. 


OOOU^^IU^AA  ^^P^Mid^^ 


(FR  Doc.  96-22327 
Filed  8-28-96:  9:35  im] 
Billing  code  3910-01-M 


THE  WHITE  HOUSE, 
Washington,  August  27.  1996. 
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Presidential  Determination  No.  96-49  of  August  27,  1996 

Findings  With  Respect  to  the  Trade  Agreement  With  Georgia 

Memorandum  for  the  United  States  Trade  Representative 

Pursuant  to  my  authority  under  subsection  405(b)(1)  of  the  Trade  Act  of 
1974  (19  U.S.C.  2435(b)(1)),  I  have  determined  that  actual  or  foreseeable 
reductions  in  United  States  tariffs  and  nontariff  barriers  to  trade  resulting 
from  multilateral  negotiations  are  satisfactorily  reciprocated  by  Georgia.  I 
have  further  found  that  a  satisfactory  balance  of  concessions  in  trade  and 
services  has  been  maintained  during  the  life  of  the  Agreement  on  Trade 
Relations  between  the  United  States  of  America  and  Georgia. 

You  are  authorized  and  directed  to  publish  this  memorandum  in  the  Federal 
Register. 
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THE  WHITE  HOUSE, 
Washington,  August  27,  1996. 


)96 


C( 

F» 

Ge 
i 

Lff 

Pu 
Foi 

Pn 
Exi 
Th( 

Oti 

Ele 
Pri 
TD 

EU 

Pre 
Fee 
ins; 

fa: 

Yoi 
ma( 
disi 
doc 
tab! 
nui 
Cor 
imr 

Na 

FID 
pub 
at  8 
tele 

FEI 

401- 
4021 
4054 
407 
40& 
4121 
414J 
417; 
419^ 
421 J 
423/ 
4252 
4277 
429€ 
4312 
433C 
4341 
4364 
4393 
4414 
4531 


Reader  Aids 


Federal  Register 

Vol.  61,  No.  169 
Thursday.  August  29,  1996* 


CUSTOMER  SERVICE  AND  INFORMIATION 


Federal  Register/Code  of  Federal  Regulations 

General  Infbnnation,  indexes  and  other  finding        202-623-5227 
aids 

Laws 

Public  Laws  Update  Services  (numbers,  dates,  etc.)  523-6641 

For  additional  information  523-5227 

Presidential  Documents 

Executive  orders  and  proclamations  523-5227 

The  United  States  Government  Manual  523-5227 

Other  Services 

Electronic  and  on-line  services  (voice)  523-4534 

Privacy  Act  Compilation  523-3187 

TDD  for  the  hearing  impaired  523-6229 


ELECTRONIC  BULLETIN  BOARD 

Free  Electronic  Bulletin  Board  service  for  Public  Law  numbers. 
Federal  Register  finding  aids,  and  list  of  documents  on  public 
inspection.  202-275-0920 

FAX-ON-DEMAND 

You  may  access  our  Fax-On-Demand  service.  You  only  need  a  fax 
machine  and  there  is  no  charge  for  the  service  except  for  long 
distance  telephone  charges  the  user  may  incur.  The  list  of 
documents  on  public  inspection  and  the  daily  Federal  Register's 
table  of  contents  are  available  using  this  service.  The  dociunent 
numbers  are  7050-Public  Inspection  list  and  7051-Table  of 
Contents  list.  The  public  inspection  list  will  be  updated 
immediately  for  documents  filed  on  an  emergency  basis. 
NOTE:  YOU  WILL  ONLY  GET  A  LISTING  OF  DOCUMENTS  ON 
FILE  AND  NOT  THE  ACTUAL  DOCUMENT.  Documents  on 
public  inspection  may  be  viewed  and  copied  in  our  office  located 
at  800  North  Capitol  Street,  N.W.,  Suite  700.  The  Fax-On-Demand 
telephone  number  is:  301-713-6905 

FEDERAL  REGISTER  PaGES  AND  DATES,  AUGUST 

40145^0288 1 

40289-40504 2  "    . 

40505-^0716 5  ' 

40717-40948 6 

40949-41292 7 

41293-41482 8 

41483-41728 Q 

41729-41948 12 

41949^2136 13 

42137-42370 14 

42371-42528 15 

42529-42772 16 

42773^2964 19 

42965-43136 20 

43137-^3300 21 

43301-43410 22 

43411-43646 23 

43647-43936 26 

43937-44 1 44 27 

44145-45318 .28 

4531 9^5870 .29 


CFR  PARTS  AFFECTED  DURING  AUGUST 


At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA).  which 
lists  parts  and  sections  affected  by  documents  published  since 
the  revision  date  of  each  title. 


3  CFR 

Proclamations: 

6913 44143 

Exacuttva  Orders: 
10163  (Amended  by 

EO  13013) 41483 

12143  (Superceded  by 

EO  13014) 42963 

13013 41483 

1 301 4 „ 42963 

13015 43937 

Administrative  Orders: 
Notice  of  August  14, 

1996 42527 

PrasidantiallJetarminaUons: 

96-41  of  August  12, 
1996 43137 

3  CFR 

Prodamattons: 

6914 45850 

Presidentiat  Detemtinations: 
96-44  of  August  27, 

1996 45859 

96-45  Of  August  27. 

1996 45861 

96-46  of  August  27, 

1996 45863 

9&-47  of  August  27, 

1996 45865 

96-48  of  August  27. 

1996 45867 

96-49  of  August  27. 

1996 45869 

4  CFR 

Proposed  Ruias: 

2 44187 

7 44187 

5  CFR 

531 40949.  42939,  43574 

831 41714 

837 4171 4 

84.1 41714 

842™ 41714 

843 41714 

844 41 714 

847 _ 41714 

1620 41485 

2470 41293 

2471 „ 41293 

2472 „ — 41293 

2473 41293 

2634 40145 

2635 40950,  42965 

Ch.  LIV 40500 

Oh.  LXVI 40505 

Oil.  XXIV 4341 1 

Proposed  Rules: 

591 41746 


7  CFR 

9 ...42773 

19 42371 

26 40145 

51 _ 40289 

400 40952,  42970 

402 42979 

457 41 297,  441 45 

620 42137 

663 41949 

704 43943 

800 „ 43301 

906 „..„._ 43139 

91 1 43141 

915 .: 40290 

920 — 40506 

922 40954,  42988 

923 ; 40954 

924 40954,  40956 

927 42529 

^8 40146 

929 41729 

831 42529 

932 _ 40507 

944 40507,  43141 

947 43144 

948 43946 

953 43146 

956 44150 

958 43415 

981 42990 

982 42991 

985 40959 

997 42993 

998 42993 

1005„ _ 41488 

1007 41488 

101 1 41488 

1046 41488 

1410 43943 

1467 42137 

1703 42462 

1944 _ 42842 

1 980 431 47 

341 1 4531 9 

4000 42371 

Proposed  Rules: 

210 _ 42396 

220 40481 .  42396 

225..„ 42396 

226 40481,  42396 

300 42565 

301 40354,  40361,  41990, 

42824 

319 40362,42565 

457 41527,41531,  43999, 

45329 

905 44187 

91 1 40550 

929 43186 

944 40550 

998 44192 


u 


Federal  Register  /  Vol.  61,  No.  169  /  Thursday.  August  29,  1996  /  Reader  Aids 


1006 

1007 — 
1011  ...... 

1046 

1124 

•  1530_... 
1710_... 

1714 

1717 

1756™. 
17W 


.43474 
.43474 
.43474 
.43474 
.43474 
.40749 
.41025 
.41025 
.41025 
..44195 
..41025 


•  CFR 

217 

246 

301 


.41684 
.43028 
.43948 


3.. 

103.... 
212™ 
236... 
236™ 
242.... 
287™ 
292™ 
2928. 
312... 


•  CFR 

78 

92 

94 

304 

306 

310 

317 

320 — 

327 

381 

416 

417 


Proposad  RulM : 

92 

101 

102 

104 

130 


10  CFR 

2 

50 

51 


2 

26........~...~. 

30. 

40 

51- 

70 

95. 

430. 

434 

490.!""Z™ 


11  CFR 

104 

110 

PropoMd  Rul«4: 

109 

110 


12  CFR 

22 

26 


..40552.  41684 
.40552,  41684 

40552 

40552 

40552 

406S2 

40562 

40552 

40552 
44227 


..40292. 
..43149, 
..43149. 
..43149. 


..43149, 
..43149, 
..43149, 
..43149. 
..43149. 


41730 
.43417 
43305 
43150 
43150 
43150 
.42143 
43150 
43150 
43150 
43150 
43150 

..43188 
..43483 
..43316 
..43316 
..43188 


....43406 
....41303 
....43406 


43409 

...„ 40555 

43193 

43193 

43409 

43193 

40555 

..41748,  44001 

40882 

40882 

„ 41032 


.42371 
.40961 


..41036 
..41036 


.45684 
.40293 


614 ..... .42091 

61 5 .42901 

61 8 .42901 

61 9 .42901 

620 , 42901 

626 .42901 

f  vO ((•■••■■•••••••••••■•■••■••••■•••••^  I  (  %/V 

/  vH  ..••••■••••••••••••••■•■••••••••■•■^  I  rOU 

932 42570 

934 41 535 

935 „ 40364 

941 42570 

1270 42824 

13  CFR 

1 07 .41 496 

121 42376,  431 19 

31 6 _ 45738 

14  CFR 

13 „ 44152 

17..„ 42396,  42397 

25 41949,42144 

27 43952 

29 43647,  43648,  43952 

39 40313,40511,41733, 

41951,  41953,  41955,  41957, 

42549,  42773.  42776,  42777. 

42779,  42781.  42782.  42994. 

42996,  43155.  43307.  43650, 

43652,44156,44157 

71 40147,  40315.  40316, 

40717,  40718,  40719.  40961. 

41684,  41735.  41736, 42146. 
42784.  42785,  43310 

73 42550 

95 40148 

97 40150.  40151.  42551, 

42552,  42554 
121 43916 

23 41688 

25 40710.  41688,  41924, 

42577 

33 , 41688 

39 .40159.  40758.  40760, 

40762,  41037.  41039.  41537. 
41539.41751,41753.41755, 
41757.  42195.  42825,  43317, 


43319,  43687,  43689,  43691, 
43692,  44002.  44004,  44006, 
44230,  44232,  44234,  44237. 
44239,  44241,  44243,  44245. 
44247,  45373,  45375 

71 40365,  43320,  43694. 

44008,44119 

91 41040.  43196 

93 41040.  43196 

121 41040.  43196 

135 _ 41040,  43196 

256 42197.  42208,  43600 

Ch.  1 .41750 

15  CFR 

679 __.... .40481 

774 . 41326 

799A 41326 

902 43420.  43952 


16  CFR 

1700 


,.40317 


23...- 
1507. 


..43500 
...41043 


17  CFR 

1 41496,  42999 

4  42146 

21 1 40721 

230 42786 

239 ......42786 

270 42786 

274 42786 


A  44008 

210 .......45730 

230 „ .43400 

232 .44249 

240  - 43400.  44249,  45730 

250 43400 

270 -.... - .43400 

275 43400 

18  CFR 

3C. _ 43411 

284 40962 

381 40722 

PropoMd  RtdM: 

35 .41759 

284  41406 

19  CFR 

10 41737 

12.... 41737.43960 

1 01 43429 

102 -..41737 

1 34 41 737 

210 43429 

20  CFR 

348 42377 

404 41329 

21  CFR 

73 40317 

101 40320.  40963,  42742. 

43119.43433 

105 43963 

136 .40513 

1 37 .4051 3 

1 39 4051 3 

175 42378 

177 42379 

178 42381.43156 


179 .42381 

182 .43447 

184 40317,  43447 

520 43654,  43963 

522 .41498.  42383 

1566 42383 

558.-- .43450.  43664 

584 43461 

601 40153 

620 ..40163 

630 .40153 

640 40163 

660 - 40163 

660 40163 

680 40163 

801 -- 44396 

803 - 44396 

807 44306 

820 - 44396 

897 44306 

1309 .40981 

1310 40981 

1313 40981 


201 . 42826 

331 .-.- 42826 

352 42398 

730- - .44013 

880 . 44013 

22  CFR 

50 . 43310 

51 4331 0 

126...'. .41499.41737 

212 43002 

602 _- 40332 

23  CFR 

667 .43964 

772 .46319 

PropoMd  RuIm: 

665 40484 


24  CFR 

103 - 

IIU. 

115 - 

203 

221 

280 

291 , 


^ .41480 

„ 41282 

41282 

42786 

42786 

.42952 

43966 

586 45321.  45322 

700 42949 

982 42129 

3500 41944 

PropoMd  Ruin; 

10 42722 

Ch.  IX 42939 

25  CFR 

214 41365 

215 - 44019 

26  CFR 

1 40993.  421 65 

26...- 043656 

31 - 40993 

301 42178 

602 40993 

PropoBMl  Rutosc 

1 42401,  43695,  44023. 

44024 
20 43197 


25.. 43197 

31 42401 

35a 42401 

301 , 42401 

502 42401 

503 42401 

609 42401 

513 „...42401 

514 .42401 

51 6 42401 

517 — .42401 

520 „ .42401 

521 42401 

27CFR 

252 41 500 

290 ....41500 

PropoMd  RuIm: 

4 40568 

5 40568 

7 :..... „„.40568 

19 - „ 40568 

20 .....40568 

22 40568 

24 40568 

25 40568 

27 „ 40568 

53 45377 

70 40568 

250 40568 

251 40568 

252 42462 

290 42462 

28CFR 

29 40723 

42 42556.  431 19 

90 40727 

29CFR 

4 40714 

5 40714 

1 691 42556 

1910 43454 

1915 43454 

1926 41738,  43454 

2510 41220 

4044 42384 

PrapoMd  RuIm: 

1 40366 

5 40366 

102 „ 40369 

30CFR 

56 ...42787 

57 42787 

70... 45322 

71 ^ 46322 

203 40734 

735 40155 

937 40155 

946 42788 

950 40735.  43966 

Propoead  Rules: 

250 41541 

920 ..„ 44258 

935 „ 43696 

936 40369 

943 44260 

31CFR 

21 1 41739 

214 43656 

306 43636 

350 43636 


Federal  Register  /  Vol.  61.  No.  169  /  Thursday,  August  29.  1996  /Reader  Aids 


iii 


356 .43636 

357 _ 43626 

358 — .43636 

500 43459 

515 43459 

535 43459 

550 43459 

560 43459 

575 43459 

596 43462 

Ch.V 43459 

PropoMdRulM: 

344 40764 

32CFR  ^ 

505 43657 

837 43466 

856 45322 

862 45322 

909 „ 45323 

950 ^ 45323 

PropoMdRutes: 

21 43867 

22 ;...... 43867 

28. 43867 

32 _. 434867 

33 43867 

34 43867 

202 40764 

33CFR 

26 45323 

100 40513,42505.  41506 

1 1 0 40993 

117 „ 40515.  43158 

1 54 41 452.  42462 

156 41452 

1 57 41 684' 

161 _ 45323 

165 40515.  40994 

•334 43969 

PropoMdRulM: 

1 00 441 60.  441 61 

165 40587 

34CFR 

Proposad  Rules: 

75 43640 

76 „ 43640 

77 „ 43640 

270 43640 

271 43640 

272 43640 

607 43640 

642 43640 

648 43640 

662 43640 

663 43640 

664 43640 

36CFR 

31 40996 

211 415070 

Proposed  Ruiss: 

7 41058 

242 41060 

37CFR 

1 42790.  43400 

15 r. 42807 

15a 42807 

101 40997 

102 40997 

501 40997 


38CFR 

19 


20 43008 

Proposed  Rules: 

1 40589 

3 41368 

17 41108 

39CFR 

1 1 1 42478 

233 42557 

Propossd  Ruiss: 

701 42219 


.43008 


40CFR 

3 40500 

5 41330 

30 41959 

51 40940.41838,  44119 

52 40516.  41331.  41335. 

41338,  41342,  41838,  43668, 

43970,  43972,  43973,  43976, 

44161,45327 

60 42808 

63 43675 

70 „ 45330 

80 42812 

81 40516.  41342,  43668 

85 40940 

122 41698 

125 45832 

180 40337,  40338,  40340 

261 40519 

263 „ 43698 

268 43924 

271 40520,  41345,  43009, 

43018,  43924 

272 41345 

282 41507 

300 40523,  45336 

745 45778 

Proposed  Rules: 

51 43030 

52 40591,  40592,  41371, 

41372.  42939,  43030,  43202, 
40501.  44024,  44264.  45379 

50 40161 

60 40501 

63 40501.  43698 

64 41991 

70 41991,  42222,  45379 

71 41991 

80 42827 

81 41371,  41759,  41764, 

40501 

131 45379 

153 41764 

159 41764 

180 44269 

185 44269 

260 41 111,  40501 

281 41111,  42318,  40501 

262 41111 

264 41  111.  40501 

265 40501 

266 40501 

268 41111 

269 41111 

270.„ 40501 

271 41111.42318.40501 

281 40592 

300 40371.  42402.  42404, 

43203,  43205,  44025,  44269, 
44275 

302 42318 

372 43207,44278 

41  CFR 

50-201 40714 


50-206  „ _ 4071 4 

60-250 43466 

60-741 _ 43466 

60-999 — ::;:43466 

101-1 1 41000 

101-35 41003 

1 01-43 — „ 41 352 

101t46 41352 

201-23 40708 

201-24 40708 

Ch.  301 4(^4 


..4p»24 


42  CFR 

406 40343 

407 40343 

408 40343 

415 42385 

416 40343 

417 42385 

473 42385 

498 42385 

43  CFR 

4 40347 

12 40525 

Proposed  RuIss: 

1862 „ 42579 

3600 „ 40373 

3610 40373 

3620 „ 40373 

3860 42407 

4100 45385 

44  CFR 

64 40525,  42179,  44163 

65 40527,  43677,  43679. 

44165,44167 

67 43682,44169 

Proposed  Rules: 

67 40595.  43718,  44279 

206 43208 

45  CFR 

1 336 4281 7 

1610 4 1 960 

1617 „....41963 

1632 41964 

1633 41965 

Proposed  Rules: 

1610 „....45740 

1612 45741 

1620 45747 

1626 „ 45750 

1627 45753 

1636 45740 

1637 45754 

1638 45755 

1639... 45757 

1640 45760 

1642 45762 

46  CFR 

31 41684 

35 41684 

70 _ 40281,  43686 

71 „. 43685 

75 43685 

77 43685 

78 43685 

108 40281 

1 33 „ 40281 

153 42822 

1 59 „„ 441 76 

168 40281 

199 40281.  43685 


iv 


)96 


572 


10... 
540-. 


Federal  Register  /  Vol.  61,  No.  169  /  Thursday.  August  29,  1996  /  Reader  Aids 


.40530 


.41208.  43720 
.41208,  43720 
_.„ 43209 


47CFR 

1 401^,41006,41966, 

43023,  43468,  44176,  45476 

2 41006,  42386,  45336 

41006,42558 


15. 

20 .-. 40i48.  43977,  45476 

22 43977,  45336 

24 ; 41006,  45336 

25 441 77 

51 45476 

63 40531 

64.. 42  81,  42568,  43159 

68 -. 42181,  42386 

73 401p6.  40746,  41019. 

42189,  42190,  42394,  43025. 

43472,  436B5,  43686,  43981 , 
44183,44184 


76 

90 

97.._ 

101 

Pnqonti  RuI^k 

2 

20 

22 


24... 
25.. 
32.- 
64... 


.43160,  45356 
..40747,  45476 

41006 

44177 


43721 

40374,  44026 

43721 

43721 

40772 

.40161,41208 
.40161.41208 

73 40^4,  40775,  41 1 14. 

42228,  42229,  42230.  42412, 

42413,  43032,  43033,  43209, 

40)15,44287,44288 

76 45387 

90 43721 

Ch.  1 1. _ 43031 


48CFR 

1 

2....^ 

5!!Z!!I" 


.45775 
.41467 
.41467 


7 41467 

8 41467 

9 „. 41 467,  41 472 

1 2 » 41 467,  45770 

13 ...45770 

15 41467 

1 6 41 467 

17 41467 

19 .41467 

22 41467 

23 ;- 41473 

25 41475 

31 41476 

32 41467.46770 

33 41467 

34 „„ 41 467 

V7  41467 

38 41467 

39 41 467 

45 41467 

46 - 41467 

51 „....41467 

52 41467.  41473.  45770 

53 41467 

253 431 1 9 

506 421 90 

547 421 90 

552 42190,  46462 

719 - 42939 

722 42939 

752 42939 

901 41 702 

905 41702 

906 41 702 

908 41702 

909 _ 41684 

915 ™ 41702 

91 6 ....'. 41 702 

91 7 41 702 

928 41 702 

932 41 702 

933 41702 

935 „...41702 

936 41 702 

942 41 702 

945 41702 

952 „.........41702 


971 41 702 

1801 .40533 

1802 „.. 40533 

1803 .40533 

1805 .40533 

1806 40533 

1825 42394 

1852 40533 

Ch.  1 41466.  41477 

1 41212 

4 „ .41212.41214 

5..._ 41212 

7.......* 40284 

12 .41214 

14 _ 41212 

1 5 _ 40284.  41214 

16 40284,41214 

25 41214 

31 iii...41214 

36 .41212 

37 .40284 

42 43294 

46 _ .40284.  41 21 4 

52 - 40284,41214 

53 43294 

225 43214 

252 .43214 

904 „ 45391 

909 .40775,  46391 

923 „„. 45391 

926. 45391 

952 „ 40775.  45391 

970 40775.45391 

Ch.  34 .43640 . 

49CFR 

192 41019 

195 4302& 

,390 42822 

544 41985 

571 41355,  41510.  45395 

PropoMdRulM: 

173 43515 

361 40781 

362 40781 


363 40781 

364 40781 

383 „ 43725 

385 40781 

386 40781 

391 ~ 40781 .  43725 

393 40781 

571 :..40784,  41510.  41764, 

43033,44031 

1002 » 42190 

Ch.  Ill . 4381 6 

50CFR 

13 40481 

14 _ 40481 

1 7 41 020,  431 78 

20 42492.  45836 

32 45364 

222 41 51 4 

285 40352,  43027,  43184 

622 43952.  44184 

660 40156,  40157, 43472, 

44185 

678 .43185 

679 40158,  40353,  40748, 

41024,  41363,  41523,  41744. 

43312,  43641 
Proposed  Rulos: 
20 .42495.  42500.  42506. 

42730,44119 

30 ...41 1 15 

100 41060 

216 _ 40377.  43517 

217 _ 41 1 16 

222 41116.  41541 

227 40810.  44032 

285 43518 

300 41 987 

425 44032 

622 42413.  42822.  43215, 

45321,45395 
648 .- 43217,  43518,  43725, 

44289,  45395 

660 41988 

679 40380,  43035,  43325, 

44033 


Federal  Register  /  Vol.  61.  No.  169  /  Thursday.  AuRust  29.  1996  /  Reader  Aids 


REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 


RULES  GOING  INTO 
EFFECT  TODAY 

AGRICULTURE 
DEPARTMENT 

Agricultural  Marketing 
Service 

Onions  (sweet)  grown  in 
Washington  and  Oregon; 
published  8-28-96 

AGRICULTURE 
DEPARTMENT 

Cooperative  State  Research, 
Education,  and  Extension 
Service 

Grants: 

National  research  initiative 
competitive  grants 
program;  published  8-29- 
96 

COMMERCE  DEPARTMENT 
Economic  Development 
Administration 

Simplification  and  streamlining 
regulations;  Federal 
regulatory  reforni;  correction; 
published  8-29-96 

DEFENSE  DEPARTMENT 
Air  Force  Department 

Aircraft: 

Air  Force  responsit>ilities  for 
aircraft  leased  for 
airshows;  CFR  part 
renroved;  published  8-29- 
96 

Aircraft  arresting  systems; 

CFR  part  removed; 

published  8-29-96 
Military  training  arxJ  schools: 
Conti^ctor  employees 

training;  CFR  part 

removed;  published  8-29- 

96 

Special  investigation;  authority 
to  administer  oaths;  CFR 
part  removed;  published  8- 
29-96 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 
(FAR): 

Payment  by  electronic  funds 
transfer;  published  8-29- 
96 

ENERGY  DEPARTMENT 

Elementary  and  secorxlary 
education: 

Indian  fellowship  and 
professional  development 
programs;  payback 
provisk)ns;  published  8- 
30-96 


ENVIRONMENTAL 
PROTECTION  AGENCY 

Clean  Air  Act: 
State  operating  permits 
programs- 
Pennsylvania;  published 
7-30-96 
Supertund  program: 
National  oil  arxj  hazardous 
substances  contingency 
plan- 
National  priorities  list 
update;  published  8^9- 
96 
Toxic  sut)stances: 
Lead- 
Lead-t>ased  paint 
activities;  requirements; 
published  8-29-96 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Radio  stations;  tat)le  of 
assignments: 

California  et  al.;  published 
8-14-96 
Telecommunications  Act  of 
1996;  implementation: 
Common  carrier  services- 
Local  competition 
provisions;  published  8- 
29-96 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Payment  by  electronic  funds 
ti^ansfer;  published  8-29- 
96 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Community  facilities: 
Base  ctosure  comnuinity 
redevelopment  and 
homeless  assistance; 
published  8-29-96 

INTERIOR  DEPARTMENT 
Fish  and  WIMIife  Service 
Hunting  and  fishing: 

Open  areas  list  addrtkxw; 
published  8-29-96 
Migratory  bird  hunting: 

Early-season  regulations 
(1996-1997);  frameworks; 
putdished  8-29-96 
LABOR  DEPARTMENT 
Federal  Contract  Compliance 
Programs  Office 
Affirmative  action  ot>ligations 

of  contractors  and 

subcontractors  for  disat)led 

veterans  and  Vietnam  era 

veterans: 

Invitation  to  self-identify; 

published  5-1-96 
Americans  with  Disat>ilities 
Act;  implementation: 
Conh^actors  and 

subcontractors;  affirmative 


action  and 
nondiscrimination 
ot>ligations  regarding 
individuals  with  disat)ilities; 
published  5-1-96 

LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Administration 
Coal  mine  safety  arxl  health: 
Underground  coal  mines- 
Personal  noise  dosimeters 
use;  put>lished  8-29-96 

LEGAL  SERVICES 
CORPORATION 

Aliens: 

Legal  assistance  resbictions; 
published  8-29-96 
Attorneys"  lees;  published  8- 
29-96 

Fund  recipients;  application  of 
Federal  law  to  use; 
published  8-29-96 
Funding: 
NorvLegal  Servces 
Corporation  funds  use; 
client  identity  and 
statement  of  facts; 
published  8-29-96 
LotJbyng  and  certian  ottier 
activities;  restrictions; 
published  8-29-96 
Priorities  in  use  of  resources; 
-  published  8-29-96 
Prisoner  representation; 

published  8-29-96 
Solicitation  restrictions; 

published  8-29-96 
Subgrants,  fees,  and  dues: 
Prohibition  of  use  of  funds 
for  payment  of 
memt)ershlp  dues  to  any 
private  or  nonprofit 
organization;  put>lished  8- 
29-96 

Welfare  reform;  published  8- 
29-96 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Payment  by  electronic  funds 
ti-ansfen  published  8-29- 
'     96 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Agricultural  Marketing 
Service 

Kiwifrult  grown  in  California; 

comments  due  by  9-4-96; 

put>lished  8-5-96 
Marketing  orders;  expenses 

and  assessment  rates; 

comments  due  by  9-6-96; 

published  8-7-96 


Olives  grown  in  Calitomta  and 
imported;  comments  due  by 
9-4-96;  published  8-5-96 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Animal  welfare: 
Humane  b'eatment  of  dogs 
and  cats- 

Tetherir>g  arxl  temperature 
requirements;  comments 
due  by  9-3-96; 
published  7-2-96 
Wire  fkxxing;  comments 
due  by  9-3-96; 
published  7-2-96 
Plant-related  quarantine, 
domestic: 

Kanial  bunt  disease- 
Arizona  et  al.;  comments 
due  by  9-3-96; 
published  7-15-96 
Public  forum;  comments 
due  by  9-3-96; 
published  7-15-96 
Seed  planting  and 
regulated  articles 
movement;  comments 
due  by  9-3-96; 
published  8-2-96 
Seed  planting  and 
regulated  articles 
movement;  cx)mments 
due  by  9-3-96; 
put>lished  8-19-96 
Plant-related  quarantine, 
foreign: 

Camellia,  gardenia, 
rtxxlodendron,  rose,  and 
lilac;  imported  cut  ftowers; 
comments  due  t)y  9-3-96; 
published  8-2-96 

Fmits  and  vegetables; 
importation;  comments 
due  by  9-3-96;  published 
8-16-96 

AGRICULTURE 

DEPARTMENT 

Food  and  Consumer  Service 

Child  nutrition  programs; 
National  school  lunch, 
school  breakfast  child 
and  adult  care  food,  and 
summer  food  service 
programs- 
Meat  alternates; 
comments  due  by  9-3- 
96;  published  8-15-96 

AGRICULTURE 
DEPARTMENT 

Rural  Utilities  Service 

Electric  \oans: 
Electric  borrowers;  merger 
and  consolidatkyi  policies; 
comments  due  by  9-6-96; 
published  8-7-96 

COMMERCE  DEPARTMENT 

Patents: 
Acquisition  and  protection  of 
foreign  rights  in 


VI 
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inventions,  licensing  of 
foreign  patents  acquired 
Ijy  Government,  etc. 
Federal  regulatory  reform; 
comments  due  by  9-6- 
96;  puWisrted  8-7-96 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmosphertc  AdTninistratlon 
Fishery  conservation  and 
managemerrt 
Benng  Sea  an<l  Aleutian 
Islands  groundfish; 
comments  dwe  Ijy  9-5-96; 
published  8-27-96 
Summer  flounder  and  scup; 
comments  due  by  9-3-96; 
published  8-6-96 

COMMERCE  DEPARTMENT 
Patent  and  Trademark  Office 
Patents: 
Acquisition  and  protection  of 
foreign  rights  in 
inverrtions,  licensing  of 
foreign  patents  acquired 
l)y  Government,  etc. 
Federal  regtiatory  reform; 
comments  due  by  9-6- 
96;  published  8-7-96 
ENERGY  DEPARTMENT 
Conflict  of  Interests;  comments 
due  by  9-3-96;  published  7- 
5-96  j 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plar^;  approval  and 
promulgation;  various 
States: 
Michigan;  comfnents  due  by 

9-4-96;  published  8-5-96 
Missouri;  convnents  due  by 
9-4-96;  published  8-5-96 
Air  quality  implementation 
plans;  VAVapproval  and 
promulgation;  various 
States;  air  quality  plannir^ 
purposes;  designation  of 
areas: 

Michigan;  conments  due  by 
»-4-96;  published  8-5-96 
Hazardous  wasta  program 
authorizations: 
llttnois;  comments  due  by  9- 
4-96;  published  8-5-96 
Superfund  program: 
National  oH  ai^  hazardous 
substances  contingency 
plarv- 

National  phorities  list 
update;  comments  due 
by  9-3-962  published  8- 
2-96 
Toxic  chemical  release 
reporting;  community  right- 
to-krx)w- 

Metal  mining,  coal  mining, 
etc.;  Induitry  group  list 
additions;  comments 
due  by  9-4-96; 
published  8-21-96 


Water  pollution;  effluent 
guidelir>es  for  point  source 
categories: 
Leattier  tanning  and 
finishing;  comments  due 
by  9-6-96;  published  7-8- 
96 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Common  carrier  services: 
Satellite  communications- 
Licensing  procedures; 
comments  due  by  9-3- 
96;  published  8-6-96 
Telecommunications  Act  of 
1996;  implementation- 
Telemessaging,  electronic 
publishing,  and  alarm 
monitehng  services; " 
comments  due  Ijy  9-4- 
96;  published  7-29-96 
Radio  stations;  table  of 
assignments: 

Mississippi;  comments  due 
by  9-3-96;  published  8-15- 
96 
Virginia:  comments  due  by 
9-3-96;  published  8-23-96 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

Assessments: 
Dakar  ir^stitutions; 
interpretive  rules; 
comments  due  biy  9-3-96; 
published  7-3-96 
Contractors  suspension  and 
exclusion  and  contracts 
termination;  comments  due 
by  9-3-96;  published  7-5-96 

FEDERAL  ELECTION 
COMMISSION 

Rulemaking  petitions: 
Democratic  Senatorial 
Campaign  Conrvnittee  et 
al.;  comments  due  by  9-6- 
96;  published  8-7-96 

FEDERAL  HOUSING 
FINANCE  BOARD 

Federal  honw  k>an  bank 

system: 

Advarx^es;  terms  and 
corxJitkHis;  comments  due 
by  9-3-96;  published  8-2- 
96  . 

FEDERAL  RESERVE 
SYSTEM 

Electroroc  fund  transfers 

(Regulation  E): 

Home  banking  services 
disctosure;  new  accounts 
error  resolution,  and 
store-value  cards,  etc.; 
comments  due  by  9-6-96; 
published  7-17-96 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Informatkxi  Resources 
Management  Regulatkm: 
Federal  information 
processing  multiple  award 


schedule  contracts; 
proviskjns  removed; 
comments  due  by  9-6-96; 
published  7-8-96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Administrative  practue  and 
procedure: 
Miscellaneous  amendments; 

Federal  regulatory  review; 

comments  due  by  9-3-96; 

published  6-4-96 
Animal  drugs,  feeds,  and 
related  products: 
Carcinogenicity  testing  of 

compounds  used  in  food- 
producing  animals; 

comments  due  by  9-3-96; 

published  6-20-96 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 
Medcare: 
Physician  fee  schedule 

(1997  CY);  payment 

policies;  revisions; 

comments  due  by  9-3-96; 

published  7-2-96 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Lead-t>ased  paint  hazards  in 
federally  owned  residential 
property  and  housing 
receiving  Federal 
assistance;  notification, 
evaluation,  and  reductk>n; 
comments  due  by  9-5-96; 
published  6-7-96 
Mortgage  and  k)an  insurarx^e 
program: 

Single  family  rrxxtgage 
insurance;  k>ss  mitigatk>n 
procedures;  comments 
due  t>y  9-3-96;  published 
7-3-96 
INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 
Educatkm: 
Special  educatkxi;  Federal 
regulatory  review; 
comments  due  by  9-3-96; 
published  7-2-96 
Land  arxj  water 
'  Inigatkm  projects  and 
systems;  comments  due 
by  9-3-96;  published  7-&- 
96 
Plants  in  fee,  certificates  of 
competency,  restrictions 
removal,  and  Inden  lands 
sale;  issuance;  comments 
due  by  9-3-96;  published 
7-2-96 
Law  and  order 
Indian  country  law 
enforcemerrt;  comments 
due  by  9-3-96;  published 
7-5-96 


INTERIOR  DEPARTMENT 
Land  Management  Bureau 

Minerals  management: 

Mineral  materials  disposal; 
txxKJing  and  certificates  of 
deposit  requirements; 
comments  due  by  9-3-96; 
published  8-2-96 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Migratory  bird  hunting: 
Annual  hurrting  regulatkxis; 
and  late  season  migratory 
bird  hunting;  comments 
due  by  9-3-96;  published 
8-15-96 

INTERIOR  DEPARTMENT 
National  Park  Service 

Special  regulations: 
Voyageurs  Natior^l  Park, 
MN;  aircraft  operations; 
designation  of  areas; 
comments  due  by  9-5-96; 
published  5-8-96 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
at)andoned  mine  land 
reclamation  plan 
submisskxis: 

Oklahoma;  comments  due 
by  9-3-96;  put)lished  8-2- 
96 
JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 
Immigratkxi: 
Visa  waiver  pik>t  program-  ' 
Argentina;  comments  due 
t»y  9-6-96;  published  7- 
8-96 
Natk>nality: 
Citizenship  acquisitkxi;  equal 
treatment  of  women  in 
conferring  citizenship  on 
children  bom  abroad; 
comments  due  by  9-3-96; 
published  7-5-96 

LABOR  DEPARTMENT 

Wage  rates  predeterminatkxi 
procedures;  and  constructk>n 
and  nor)constructk>n 
contracts;  latx>r  starxlards 
provisions: 
Davis-Bacon  helper 
regulations  suspension 
continuatk>n;  comments 
due  by  9-3-96;  published 
8-2-96 

LABOR  DEPARTMENT 
Wage  and  Hour  DivlskM) 

Wage  rates  predetermination 
procedures;  and  constructk>n 
arxj  norxx>nstructk>n 
contracts;  labor  starxiards 
provisions: 
Davis-Bacon  helper 
regulations  suspenskxi 
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continuation;  comments 
due  by  9-3-96;  published 
&-2-96 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Credit  unions: 

Corporate  credit  unions; 
capital  strenghening  risk 
management  and  control; 
comments  due  by  9-3-96; 
published  7-23-96 

Corporate  credit  unions; 
capital  strengthening  risk 
management  arxJ  control; 
comments  due  by  9-3-96; 
published  6-4-96 

NATIONAL  LABOR 
RELATIONS  BOARD 

Summary  judgment  motk>ns 
arxJ  advisory  opinions; 
Federal  regulatory  review; 
comments  due  by  9-5-96; 
published  8-2-96 


NUCLEAR  REGULATORY 
COMMISSION 

Agreement  State  lk;enses; 
recognition  of  areas  under 
exclusive  Federal  jurisdictk>n 
wihin  agreement  State; 
comments  due  t>y  9-3-96; 
published  6-18-96 

Rulerriaking  petitions: 

Amersham  Corp.;  comments 
due  by  9-3-96;  published 
6-18-96 

University  of  Cincinnati; 
comments  due  by  9-4-96; 
published  6-21-96 

POSTAL  SERVICE 

Domestk:  Mail  Manual: 

Mail  ciassifk»tk>n  reform; 
implementatk>n  stand£trds; 
comments  due  by  9-5-96; 
published  8-15-96 


TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Pollution: 

Tank  vessel  and  facHity 
response  plans; 
hazardous  sut)stances 
response  equipnrient; 
comments  due  by  9-3-96; 
published  5-3-96 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Ainworthiness  directives: 

Aerospace  Technotogies  of 

Australia  Pty  Ltd.; 

comments  due  by  9^96; 

published  7-8-96 
Boeing;  comments  due  by 

9-3-96;  published  7-5-96 
Fokker;  comments  due  t)y 

9-3-96;  published  7-24-96 


Raytheon;  comments  due  by 
9-6-96;  published  7-8-96 
Airworthiness  starxJards: 
Special  conditons- 
de  Havilland  DHC-8-400 
airplane;  comments  due 
by  9-5-96;  published  7- 
22-96 

Class  E  eurspace;  comments 
due  by  9-3-96;  published  7- 
17-96 

TREASURY  DEPARTMENT 

Internal  Revenue  Service 

Income  taxes: 

Qualified  small  txjsiness 

stock;  50  percent 

exciuson  for  gain; 

comments  due  tjy  9-4-96; 

put>lished  6-6-96 
Section  467  rental 

agreements;  comments 

due  by  9-3-96;  published 

6-3-96 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  iM>(kx  and  keep  a  cood  thing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Ofifke  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  Ms  example: 


A  renewal  nodce  will  be 
tent  approadmately  90  days    ^ 
befbiedusdace. 


A  renewal  nodce  will  be 
lent  appraximately  90  days 
before  dUs  date. 


DEC97R1 


:AFR  $MITH212J  DEC97R1      I  ;aFRDO  SMrrH212J 

tJOHN  SMITH  J  I  JOHN  SMITH  \ 

:212  MAIN  STREET  •  j  212  MAIN  STREET  : 

:  FORESTVILLE  MD  20747  i  :  FORESTVILLE  MD  20747  I 


T 


To  be  suie  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  scrvricc  is  discontinued,  simply  said  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

lb  change  your  addrc«:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

lb  inqnlR  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Atto:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9375. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


•4- 


Superintendent  of  Documents  Subscription  Older  Fonn     Chmvyourordm'. 


k.    ^    J 


*5468 

dYESi  please  enter  my  siiMcriptions  as folcws: 

I  lubscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  LSA  List 


Fax  your  orders  (202X512-2250 
Phone  your  orders  (202)  512-1800 


Of  Code  of  Federal  Regulations  Sections  Affected,  at  $544  ($680  foreign)  each  per  year. 
I  subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $494  ($617.50  foreign)  each  per  year. 

.  OfKsludes  For  privacy,  check  box  below: 


The  total  cdst  of  my  order  is  $ 

regular  shipping  and  handling.)  Price  subject  to  change. 


Company  or 


paraonal 


nam* 


(PIMM*  type  or  print) 


AddHion^  addresa/attertion  Ine 


Straetaddra^ 


City.  Stata,  3p  coda 


a  Do  not  make  my  name  availat>le  to  other  mailers 

Ctwck  method  of  payment 

Q  Check  payable  to  SuperinterxJent  of  Documents 

□  GPO  Deposit  Account   I    I    I    I    I    I  Tl-n 

□  VISA      □  MasterCard    |     |    |     |    kaxpiratlon  data) 

I    I    I    I    I    I    I    I    I    I    I    I    I    I    I    I    I.I    I    I   I 

Thank  you  for  your  orderi 


Daytlma  phofia  including  araa  code 

loriari 


Purchaaai 


numbar  (optionaO 


Authorizing  signature 

Mai  To:  Superintendent  of  Documents 

P.O.  Box  371 954,  Pittsburgh.  PA  1 5250-7954 


6/96 


H 

• 

^^1 

Sl^^^H 

■• 

^^H 

• 

^H 

0                 - 

)96   ^H 

- 

^H 

UMI 

^^H 

^H 

THE  PAPER  AND  INK  USED  IN  THE  ORIGir 

^^^H 

PUBLICATION  MAY  AFFECT  THE  QUALITY  C 

^^^1 

THE  MICROFORM  EDITION. 

■ 

' 

OFFICIAL  B 
Penalty  for  p 


18-30-96 
Ivol.  61 


No.  170 


Friday 

August  30,  1996 


United  States 
Government 
Printing  Office 

SUPERINTENDENT 
OF  DOCUMENTS 
Washington.  DC  20402 


OFFICIAL  BUSINESS 
Penalty  tor  pnvate  use.  $300 


PERIODICALS 

Postage  and  Fees  Paid 
U.S.  Government  Pnntmg  Office 

(ISSN  0097-6326) 


A  FR        UMI      346U   DEC      95 

UMI 

SERIALS  ACQUISITIONS 

PO  BOX  1346 

ANN  ARBOR  MI      48106 


481 


ISS 


)96 


8-^ 
Vo 
Pa 


8-30-06 

Vol.  61        No.  170 

Pages  45871-46372 


Friday 

August  30,  1996 


Bri^ngs  on  How  To  Use  the  Federal  Register 

For  infonnation  on  briefings  in  New  York,  NY  and 
Washington,  DC,  see  announcement  on  the  inside  cover 
of  this  issue. 


*         s   ss 


n  1 

a         9  .a 


^     E      S 


n 


Federal  Register  /  Vol.  61,  No.  170  /  Friday,  August  30,  1996 


®. 


SUBSCRIPTIONS  AND  COPIES 


FEDERAL  REGISTER  Published  daily,  Monday  through  Friday, 
(not  published  on  Saturdays,  Sundays,  or  on  official  holidays),  by 
the  Office  of  the  Federal  Register,  National  Archives  and  Records 
Administration,  Washington,  DC  20408.  under  the  Federal  Register 
Act  (49  Stat.  50a  as  amended;  44  U.S.C.  Ch.  15)  and  the 
regulations  of  the  Administrative  Committee  of  the  Federal  Register 
(1  CFR  Ch.  I).  Distribution  is  made  only  by  the  Superintendent  of 
Documents,  U.S.  Government  Printing  Omce,  Wasnington,  DC 
20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  oy 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress  and  other  Federal  agency  documents  of  public 
interest.  Documents  are  on  file  for  public  inspection  in  the  Office 
of  the  Federal  Rqgister  the  day  before  they  are  published,  vmless 
earlier  filing  is  requested  by  the  issuing  agency. 

The  seal  of  the  N  ational  Archives  and  Records  Administration 
authenticates  this  issue  of  the  Federal  Register  as  the  official  serial 
publication  established  under  the  Federal  Reuster  Act.  44  U.S.C. 
1507  provides  that  the  contents  of  the  Federu  Register  shall  be 
judicially  noticed. 

The  Federal  Register  is  published  in  paper,  24x  microfiche  and  as 
an  online  database  throu^  GPO  Access,  a  service  of  the  U.S. 
Government  Printing  Office.  The  online  edition  of  the  Federal 
Register  on  GPO  Access  is  issued  under  the  authority  of  the 
Aoministrative  Committee  of  the  Federal  Register  as  the  official 
legal  equivalent  ©f  the  paper  and  microfiche  editions.  The  online 
database  is  updated  by  6  a.m.  each  day  the  Federal  Register  is 
published.  The  database  includes  both  text  and  graphics  irova 
volume  59.  Number  1  (January  2.  1994)  forward.  Free  public 
access  is  available  on  a  Wide  Area  Information  Server  fv/AIS) 
through  the  Internet  and  via  asynchronous  dial-in.  Internet  users 
can  access  the  database  by  using  the  World  Wide  Web;  the 
Superintendent  of  Documents  home  page  address  is  http:// 

www.access.gpo*ov/su docs/,  by  using  local  WAIS  client 

software,  or  by  telnet  to  swais.access.gpo.gov,  then  login  as  guest, 
(no  f)assword  required).  Dial-in  users  should  use  communications 
software  and  modem  to  call  (202)  512-1661;  type  swais.  then  login 
as  guest  (no  password  reouired).  For  general  information  about 
GPO  Access,  contact  the  GPO  /Access  User  Support  Team  by 
sending  Internet  e-mail  to  gpoaccess<i)gpo.gov;  by  faxing  to  (202) 
512-1262;  or  by  calling  (202)  512-1530  between  7  a.m.  and  5  p.m. 
Eastern  time,  Maoday--Friday.  except  for  Federal  holidays. 

The  annual  subscription  price  for  the  Federal  Recister  paper 
edition  is  $494,  or  $544  for  a  combined  Fedo-al  Rejdster.  Federal 
Register  Index  and  List  of  CFR  Sections  Affected  (lSa) 
suMcription;  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Register  Index  and  LSA  is  $433.  Six  month 
subscriptions  are'  available  for  one-half  the  annual  rate.  The  charge 
for  individual  copies  in  p)af)er  form  is  $8.00  for  each  issue,  or  $8.00 
for  each  group  oi  pages  as  actually  bound;  or  $1.50  for  each  issue 
in  microiiche  form.  All  prices  include  regular  domestic  postage 
and  handling.  International  customers  please  add  25%  for  foreign 
handling.  Remit  check  or  money  order,  made  payable  to  the 
Superintendent  of  Documents,  or  charge  to  your  GPO  Deposit 
Account,  VISA  or  MasterCard.  Mail  to:  New  Orders, 
Superintendent  of  Documents,  P.O.  Box  371954,  Pittsburgh,  PA 
15250-7954. 

There  are  no  rest^ctions  on  the  republication  of  material  aDDearins 
in  the  Federal  Register.  "  ft-    "^ 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 

page  number.  Example:  61  FR  12345. 


FUBUC 
Subsariptioiis: 

Paper  or  fiche 

Assistance  with  public  subscriptions 

General  online  information 

Single  copiesAtack  copies: 

Paper  or  fiche 

Assistance  with  public  single  copies 
FQIERAL  AGENCIES 
SubscriptionB: 
Paper  or  fiche 

Assistance  with  Federal  agency  subscriptions 
For  other  telepimne  numbers,  see  the  Reader  Aids  Mdion 
at  the  end  of  this  issue. 


202-512-1800 
512-1806 

202-512-1530 


512-1800 
512-1803 


523-5243 
523-5243 


FEKRAL  REGISTER  WORKSHOP 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
HOW  TO  USE  IT 


FOR: 

WHO: 
WHAT: 


WHY: 


Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 
Regulations. 

Sponsored  by  the  Office  of  the  Federal  Register. 

Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 
system  and  the  pubUc's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 
Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


NEW  YORK,  NY 

WHEN:  September  17,  1996  at  9:00  am. 

WHERE:  National  Archives— Northwest  Region 

201  Varick  Street,  12th  Floor 

New  York,  NY 
RESERVATIONS:   800-688-9889 

(Federal  Information  Center) 


^     WASHINGTON,  DC 

WHEN:  September  24.  1996  at  9:00  am. 

WHERE:  Office  of  the  Federal  Register 

Conference  Room 

800  Nor^i  Capitol  Street,  NW. 

Washington,  DC 

(3  blocks  north  of  Union  Station  Metro) 
RESERVATIONS:   202-523-4538 


Printed  on  recycled  paper  containing  100%  post  consnmer  waste 


Contents 


m 


Federal  Register 

Vol.  61.  No.  170 

Friday.  August  30.  1996 


Agricultural  Research  Service 

NOTICES 

Inventions,  Government-owned;  availability  for  licensing, 

45932 
Patent  licenses;  non-exclusive,  exclusive,  or  partially 

exclusive: 
Agricultural  Innovations,  45932-45933 

Agriculture  Department 

See  Agricultural  Research  Service 
See  Animal  and  Plant  Health  Inspection  Service 
See  Farm  Service  Agency 
See  Forest  Service 

See  Rural  Business-Cooperative  Service 
See  Rural  Housing  Service 
See  Rural  Utilities  Service 
NOTICES 
Meetings: 
National  Agricuhural  Research,  Extension,  Education  and 
Economics  Advisory  Board,  45932 

Animal  and  Plant  Health  Inspection  Service 

NOTICES 

Environmental  statements;  availabihty,  etc.: 
Genetically  engineered  organisms;  field  test  permits — 
Com  plants,  etc.,  45933 

Army  Department 

RULES 

Loan  of  army  materiel  and  property  returns;  correction, 
45889-45890 

Blind  or  Severely  Disabled,  Committee  for  Purchase  From 
People  Who  Are 

See  Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  45975—45976 

Children  and  Families  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Developmental  disabilities — 
American  Indian  consortiums;  protection  and  advocacy 
services,  45976—45978 

Civil  Rights  Commission 

NOTICES 

Meetings;  Sunshine  Act,  45935 

Coast  Guard 

RULES 

Ports  and  waterways  safety: 
East  River,  NY;  safety  zone,  45892-45893 
Hudson  River,  NY;  safety  zone,  45891-45892 

Regattas  and  marine  parades: 
Provincetown  Harbor  Swim  for  Life,  45890-45891 


NOTICES 
Meetings: 
Merchant  Marine  Personnel  Advisory  Committee,  46010- 
46011 

Commerce  Department 

See  Economic  Development  Administration 
See  International  Trade  Administration 

Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

NOTICES 

Prociu«ment  list;  additions  and  deletions,  45934-45935 

Consumer  Product  Safety  Commission 

NOTICES 

Meetings;  Sunshine  Act,  45946 

Copyright  Office,  Library  of  Congress 

NOTICES  , 

Uruguay  Round  Agreements  Act  (URAA): 
Copyright  restoration  of  certain  Berne  Convention  and 
World  Trade  Organization  works.  46134-46159 

Defense  Department 

See  Army  Department 

Drug  Enforcement  Administration 

NOTICES 

Applications,  bearings,  determinations,  etc.: 

Celgene  Corp.,  45986 

Ciba-Geigy  Corp..  45986 

Lonza  Riverside.  45986 

Penick  Corp..  45985-45987 

Research  Triangle  Institute.  45987 

Roche  Diagnostic  Systems,  Inc.,  45987 

Economic  Development  Administration 

NOTICES 

Trade  adjustment  assistance  eligibihty  determination 
petitions: 
Lance  Garment  Corp.  et  al.,  45935-45936 

Education  Department 

RULES 

Elementary  and  secondary  education: 
Indian  fellowship  and  professional  development 
programs;  payback  provisions,  46338-46342 
NOTICES 
Grantback  arrangements;  award  of  funds: 

Maine.  46162-46164 
Postsecondary  education: 
Accrediting  agencies  and  State  approval  agencies  for 
vocational  and  nurse  education  institutions — 
Initial  or  continued  national  recognition  applicants; 
list.  45946-45947 
Special  education  and  rehabilitative  services: 
Blind  vending  faciUties  under  Randolph-Sheppard  Act — 
Arbitration  panel  decisions,  45947-45948 


IV 


Federal  Register  /  Vol.  61,  No.  170  /  Friday,  August  30,  1996  /  Contents 


Employment  Standards  Administration 

NOTICES 

Minimum  w^ges  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions, 

45987-45988 

Enargy  Department 

See  Federal  Energy  Regulatory  Commission 

See  Western  Area  Power  Administration 

NOTICES 

Atomic  energy  agreements;  subsequent  arrangements, 

45948-45949 
Environmentjal  statements;  availability,  etc.: 
Hanford  Site.  WA— 
Tank  waste  remediation  system,  45949—45951 

Environmental  Protection  Agency 

RULES 

Air  pollution  control;  new  motor  vehicles  and  engines: 
On-board  diagnostic  systems — 
California  OBD  n  requirements  revision;  acceptance, 
458^8-45903 
Air  quality  idplementation  plans;  approval  and 
promulgation;  various  States: 
Michigan,  45893—45898 
PROPOSED  RULES 

Air  quality  ifiplementation  plans;  approval  and  . 
promulgation;  various  States: 
Michigan,  45926 
NOTICES 
Agency  infoifnation  collection  activities: 

Proposed  dollection;  comment  request,  45959—45967 
Environmental  statements;  availability,  etc.: 
Agency  staltements — 
Commerlt  availability,  45967-45968 
Weekly  i  eceipts,  45968 
Superfund;  response  and  remedial  actions,  proposed 
settlements,  etc.: 
Odessa  Driim  Site,  TX,  45968 
Toxic  and  hazardous  substances  control: 
Premanufatture  exemption  approvals,  45968—45969 

Executive  Office  of  the  President 

See  Presidential  Documents 

Farm  Service  Agency 

PROPOSED  RULES 

Federal  claii^s  collection;  administrative  o^set,  45907- 
45910 


iriis 


Federal  Avi^on  Administration 

RULES  I 

Airworthiness  directives: 

Bell,  4587i-^5878 

Boeing.  45878-45880 

Saab.  45680-45883 
PROPOSED  RULES 
Air  traffic  operating  and  flight  rules,  etc.: 

Grand  Canjyon  National  Park,  AZ;  special  flight  rules  in 
viciniKr  (SFAR  No.  50-2}— 
Flight  free  zones  and  reporting  requirements  for 

comimercial  sightseeing  companies,  45921-45923 
Airworthiness  directives: 

Airbus,  45010-45912 

Burkhart  Grob.  Luft-  und  Raumfahrt,  45912^5914 

de  Havillajid,  45914-45916 

Robinson  Helicopter  Co..  45916—45919 
Class  E  airspace,  45919-45920 
Restricted  aiteas,  45920-45921 


NOTICES 

Exemption  petitions;  summary  and  disposition,  46011 

Explosives  detection  systems;  certification  criteria,  46011- 

46015 
Grants  and  cooperative  agreements;  availability,  etc.: 

Aviation  research  program,  46015-46016 
Passenger  facility  charges;  applications,  etc.: 
San  Luis  Valley  Regional  Airport-Bergman  Field,  CO, 
46016 

Federal  Communications  Commission 

RULES 

Personal  communications  services: 
Omnipoint  Communications  New  York  MTA  frequency 
Block  A;  declaratory  ruling  petition  denied,  45903- 
45905 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  45970 
Submission  for  OMB  review;  comment  request,  45969- 
45970 

Federal  Deposit  Insurance  Corporation 

NOTICES 

FICO  funding  sources;  General  Counsel's  opinion,  45970- 
45974. 

Federal  Emergency  IManagement  Agency 

RULES 

Flood  insurance  program: 
Special  hazard  areas  identification  and  mapping,  map 

correction  procedures,  and  procedures  and  fees  for 

processing  map  changes,  46330-46333 

NOTICES 

Flood  insurance  program: 
Fee  schedule  for  processing  requests  for  map  changes  and 
for  flood  insurance  study  backup  data  for  1997  FY. 
46334-46335 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Wisconsin  Power  &  Light  Co.  et  al.,  45951-45954 
Environmental  statements;  availability,  etc.: 

Cogeneration,  Inc.,  45954—45955 

Wisconsin  Electric  Power  Co.,  45955 
Natural  gas  certificate  filings: 

East  Tennessee  Natural  Gas  Co.  et  al.,  45955-45957 
Applications,  hearings,  determinations,  etc.: 

Northern  Natural  Gas  Co.,  45951 

Vermont  Marble  Power  Division  of  OMYA,  Inc.,  45951 

Federal  Highway  Administration 

NOTICES 

Agency  information  collection  activities: 
F*roposed  collection;  comment  request,  46016-46018 

Federal  Reserve  System 

RULES 

Bank  holding  companies  and  change  in  bank  control 
(Regulation  Y): 

Investment  adviser  activities,  45873-45875 
NOTICES 
Banks  and  bank  holding  companies: 

Formations,  acquisitions,  and  mergers,  45974—45975 

Permissible  nonbanking  activities,  45974 


Federal  Register  /  Vol.  61,  No.  170  /  Friday,  August  30,  1996  /  Contents 


Federal  Retirement  Thrift  Investment  Board 

PROPOSED  RULES 

Thrift  savings  plan: 
Earnings  allocation,  45906-^5907 

Federal  Trade  Commission 

RULES 

Comprehensive  Smokeless  Tobacco  Health  Education  Act: 
Rotation  of  health  warnings  for  promotional  materials  for 
smokeless  tobacco  products,  45883-45886 

Financial  Management  Service 

See  Fiscal  Service 

Fiscal  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  46023 

Fish  and  Wildlife  Service 

RULES 

Migratory  bird  hunting: 
Federsd  Indian  reservations  and  ceded  lands,  46352- 

46357 
Migratory  bird  harvest  information  program;  participating 

States,  46350-46352 
Seasons,  limits,  and  shooting  hoiu^;  establishment,  etc., 
46357-46372 
PROPOSEO  RULES 
Endangered  and  threatened  species: 

Eggert's  sunflower,  45931 
NOTICES 

Environmental  statements;  availability,  etc.: 
Incidental  take  permits — 
San  Diego  County,  CA;  western  snowy  plover,  etc., 
45983-45985 

Food  and  Drug  Administration 

RULES 

GRAS  or  prior-sanctioned  ingredients: 

Enzyme-modified  lecithin,  45886-45889 
NOTICES 
Medical  devices: 

Design  controls  inspection  strategies;  public  meeting, 
45978 

Forest  Service 

NOTICES 

Meetings: 
National  Urban  and  Commimity  Forestry  Advisory 
Council,  45933-45934 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Coritrol  and  Prevention 

See  Children  and  Families  Administration 

See  Food  and  Drug  Administration 

See  Health  Care  Financing  Administration 

NOTICES 

Meetings: 
Dietary  Supplement  Labels  Commission,  45975 

Health  Care  Financing  Administration 

RULES 
Medicare: 
Hospital  inpatient  prospective  payment  systems  and  1997 
FY  rates,  46166-46328 


Housing  and  Urt>an  Development  Department 

RULES 

Public  and  Indian  housing: 

Optional  earned  income  exclusions,  46344—46347 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  45978- 
45981 
Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property,  45981 

Interior  Department 

See  Fish  and  WildUfe  Service 
See  Land  Management  Bureau 

International  Trade  Administration 

N0TICE3 

Antidumping: 
Calcium  hypochlorite  from — 

Japan,  45936-^5937 
Elemental  sulphur  from — 
Canada,  45937-45941 
Countervailing  duties: 
Roses,  miniature  carnations,  and  other  cut  flowers  fix)m — 
Colombia,  45941-45945 
Countervailing  duty  orders: 

Intent  to  revoke,  45945-45946 
Export  trade  certificates  of  review,  45946 

Justice  Department 

See  Drug  Enforcement  Administration 

NOTICES 

Personal  Responsibility  and  Work  Opportimity 
Reconciliation  Act  of  1996: 
Commimity  programs  necessary  for  life  or  safety  under 
welfare  reform;  specification.  45985-45986 

l-abor  Department 

See  Employment  Standards  Administration 
See  Mine  Safety  and  Health  Administration 
See  Occupational  Safety  and  Health  Administration 

l-and  Management  Bureau 

PROPOSED  RULES 

Minerals  management: 

Oil  and  gas  leasing — 
Stripper  oil  properties;  royalty  rate  reduction,  45926- 
45927 
NOTICES 
Environmental  statements;  availability,  etc.: 

Lake  Abert  area,  OR,  45981-45982 
Recreation  management  restrictions,  etc.: 

Eagle  Campground  et  al.,  AK;  camping  fees.  45982 
Resource  management  plans,  etc.: 

Jarbidge  Resource  Area.  ID,  45982 

Library  of  Congress 

See  Copyright  Office,  Library  of  Congress 

Mine  Safety  and  Health  Administration 

PROPOSED  RULES 

Mining  products;  testing,  evaluation,  and  approval: 
Flame  safety  lamp  approval  and  single-shot  blasting 
imits;  CFR  parts  removed,  45925-45926 


VI 


Federal  Register  /  Vol.  61,  No.  170  /  Friday,  Augxist  30.  1996  /  Ck)ntents 


National  Credit  Union  Administration 

RULES 

Organization,  hinctions,  and  authority  delegations: 
Chief  Financial  Officer  et  al.,  45875-45876 

National  Highway  Traffic  Safety  Administration 

PROPOSED  RULES 
Motor  vehicle  safety  standards: 
Occupant  crash  protection — 
Standard  requirement  that  test  dummy  remain  in 
vehicle  during  crash  test,  45927-45931 

National  Science  Foundation 

NOTICES 

Antarctic  Conservation  Act  of  1978;  permit  applications, 
etc..  4598^-45994 

Nuclear  Regulatory  Commission 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
HNU  Systems,  Inc..  45994-45995 
Omaha  Pubic  Power  District,  45995-45997 
PECO  Energy  Co..  45997-^5999 

Occupational  Safety  and  Healtti  Administration 

RULES 

Construction  safety  and  health  standards: 

Scaffolds,  4$026-46131 
PROPOSED  RULSS 

Fire  Protection  in  Shipyard  Employment  Negotiated 
Rulemaking  Advisory  Committee: 

Meetings,  43923-45925 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  45988—45989 

Presidential  Documents 

EXECUTIVE  ORDiRS 

Amendment  t<>  Executive  Order  No.  12580  (EO  13016), 

45871^5$72 

PubHc  Health  Service 

See  Centers  fo|-  Disease  Control  and  Prevention 

See  Food  and  t)rug  Administration 

Research  and  Special  Programs  Administration 

RULES 

Pip)eline  safety: 
Federal  regillatory  reform 
Correctioii,  45905 

Rural  Business-Cooperative  Service 

PROPOSED  RULSS 

Federal  claims  collection;  administrative  offset,  45907- 
45910       I 

Rural  Housing  Service 

PROPOSED  RULES 

Federal  claims  collection;  administrative  offset.  45907- 
45910       I 

Rural  Utilities  Service 

PROPOSED  RULES 

Federal  claims  collection;  administrative  offset,  45907- 
45910       I 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
New  York  Stock  Exchange,  hic,  46008-46009 


Applications,  hearings,  determinations,  etc.: 
Morgan  Stanley  Universal  Fimds,  Inc.,  et  al.,  46000- 

46004 
Public  utility  holding  company  filings,  45999-46000 
Quantitative  Group  of  Funds  et  al..  46004-46006 
Van  Kampen  American  Capital  Equity  Opportunity  Trust, 

et  al..  46006-^6008 
Vermont  Teddy  Bear  Co..  Inc.,  46008 

Surface  Transportation  Board 

NOTICES 
Rail  carriers: 
Central  Power  &  Light  Co.  v.  Southern  Pacific 

Transportation  Co.;  captive  shippers;  legal  and  policy 
issues,  46018 
Railroad  operation,  acquisition,  construction,  etc.: 
Kansas  Southwestern  Railway  Co..  L.L.C..  46019 
Reading  Blue  Mountain  &  Northern  Railroad  Co..  46019- 

46020 
Robey,  Richard  D.,  46018,  46020 
SEDA-COG  Joint  Rail  Authority  et  al.,  46020-46021 

Transportation  Department 
See  Coast  Giuird 

See  Federal  Aviation  Administration 
See  Federal  Highway  Administration 
See  National  Highway  Traffic  Safety  Administration 
See  Research  and  Special  Programs  Administration 
See  Surface  Transportation  Board 
NOTICES 

Aviation  proceedings: 
Certificates  of  public  convenience  and  necessity  and . 

foreign  air  carrier  permits;  weekly  applications, 

46010 

Treasury  Department 

See  Fiscal  Service 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request.  46021- 
46023 

United  States  Information  Agency 

NOTICES 

Art  objects;  importation  for  exhibition: 

Alexander  the  Great.  46023 

Jasper  Johns:  A  Retrospective.  46023 

Western  Area  Power  Administration 

NOTICES 

Post-2000  resource  pool  allocation  procedures;  Pick-Sloan 
Missouri  Basin  program.  Eastern  Division;  proposed 
power  allocation  procedures,  etc..  45957-45959 

Purchase  concept;  power  purchase  from  non-hydropower 
renewable  resource  producers  o|i  project-by-project 
basis;  correction.  45959         » 


Separate  Parts  In  This  Issue 

Part  II 

Labor  Department.  Occupational  Safety  and  Health 
Administration.  46026-46131 

Part  III 

Copyright  Office,  Library  of  Congress,  46134—46159 

Part  IV 

Education  Department,  46162-46164 


Federal  Register  /  Vol.  61.  No.  170  /  Friday,  August  30,  1996  /  Contents 


vn 


PartV 

Health  and  Human  Services  Department,  Health  Care 
Financing  Administration,  46166-46328 

Part  VI 

Federal  Emergency  Management  Agency.  46330-46335 

Part  VII 

Education  Department,  46338-46342 

Part  VIII 

Housing  and  Urban  Development  Department,  46344-46347 

Part  IX 

Interior  Department,  Fish  and  Wildlife  Service,  46350- 
46372 


Reader  Aids 

Additional  information,  including  a  list  of  public  laws, 
telephone  nimibers,  reminders,  and  finding  aids,  appears  in 
the  Reader  Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
numbers,  Federal  Register  finding  aids,  and  a  list  of 
documents  on  public  inspection  is  available  on  202-275- 
1538  or  275-0920. 


vin 


Federal  Register  /  Vol.  61.  No.  170  /  Friday,  August  30,  1996  /  Contents 


CFR  PARTS 


AFFECTED  IN  THIS  ISSUE 


A  cumulative 
Reader  Aids 


section 


3  CFR 

Executive  Ordeib: 
12580  (Amend^  by 

EO  13016). 
13016 


liit  of  the  parts  affected  this  month  can  be  fourxj  in  the 
at  the  end  of  this  issue. 


.45871 
.45871 


5  CFR 
Proposed  Rulei 

1645 


.45906 


7  CFR 
Proposed  Rules 

1951 


.45907 


12  CFR 

225 

705 

747 

790 


.45873 
..45875 
.45875 
.45875 


14  CFR 

39  (3  documeris) 


45876, 

45878,45880 


Proposed  Rules 

39  (5  documen  ts) 
45912.4691 


71. 
73... 
91 ... 
93... 

121. 
135. 


....45910, 
4.45916,45918 

45919 

45920 

45921 

.*..45921 

45921 

45921 


16  CFR 

307 


.45883 


21  CFR 

184 


.45886 


24  CFR 

913 

950 


.46344 
.46344 


29  CFR 

1926 


Proposed  Rules : 
1915 


.46026 
.45923 


30  CFR 
Proposed  Rules: 

21 

24 

75 


.45925 
.45925 
.45925 


32  CFR 

623 


.45889 


33  CFR 

100 

165  (2  docum^its). 

34  CFR 

263 


..45890 

.45891. 

45892 


40  CFR 

52 

86 


Proposed  Ruiej : 
52 


.46338 

.45893 
.45898 

.45926 


42  CFR 

412 

413 

489 


.46166 
,.46166 
,.46166 


43  CFR 
Proposed  Rul« : 
3100 


.45926 


44  CFR 

65 .... 

46330 

70 

46330 

72 

46330 

47  CFR 

1 

45903 

49  CFR 

190   ... 

45905 

191 

45905 

192.....: 

45905 

193.„ 

45905 

PropOMd  Rul6St 
571 

45927 

50  CFR 

20  (3  documents) ... 

46350, 

46352,46357 
Proposed  Rules: 
17 45931 


Federal  Register 

Vol.  61.  No.  170 

Friday,  August  30.  1996 


Tide  3— 

The  President 


45871 


Presidential  Documents 


Executive  Order  13016  of  August  28,  1996 
Amendment  to  Executive  Order  No.  12580 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  section  115  of  the  Com- 
prehensive Environmental  Response,  Compensation,  and  Liability  Act  of 
1980,  as  amended  (42  U.S.C  9601  et  seq.)  (the  "Act"),  and  section  301 
of  title  3,  United  States  Code,  I  hereby  order  that  Executive  Order  No. 
12580  of  January  23,  1987,  be  amended  by  adding  to  section  4  the  following 
new  subsections: 

Section  1.  A  new  subsection  (c)(3)  is  added  to  read  as  follows: 

"(3)  Subject  to  subsections  (a)  and  (b)(1)  of  this  section,  the  functions  vested 
in  the  President  by  sections  106(a)  and  122  (except  subsection  (b)(1))  of 
the  Act  are  delegated  to  the  Secretary  of  the  Interior,  the  Secretary  of 
Commerce,  the  Secretary  of  Agriculture,  the  Secretary  of  Defense,  and  the 
Secretary  of  Energy,  to  be  exercised  only  with  the  concurrence  of  the  Coast 
Guard,  with  respect  to  any  release  or  threatened  release  in  the  coastal 
zone,  Great  Lakes  waters,  ports,  and  harbors,  affecting  (1)  natural  resources 
under  their  trusteeship,  or  (2)  a  vessel  or  facility  subject  to  their  custody, 
jurisdiction,  or  control.  Such  authority  shall  not  be  exercised  at  any  vessel 
or  facility  at  which  the  Coast  Guard  is  the  lead  Federal  agency  for  the 
conduct  or  oversight  of  a  response  action.  Such  authority  shall  not  be 
construed  to  authorize  or  permit  use  of  the  Hazardous  Substance  Superfund 
to  implement  section  106  or  to  fund  performance  of  any  response  action 
in  lieu  of  the  payment  by  a  person  who  receives  but  does  not  comply 
with  an  order  pursuant  to  section  106(a),  where  such  order  has  been  issued 
by  the  Secretary  of  the  Interior,  the  Secretary  of  Commerce,  the  Secretary 
of  Agriculture,  the  Secretary  of  Defense,  or  the  Secretary  of  Energy.  This 
subsection  shall  not  be  construed  to  limit  any  authority  delegated  by  any 
other  section  of  this  order.  Authority  granted  under  this  subsection  shall 
be  exercised  in  a  manner  to  ensure  interagency  coordination  that  enhances 
efficiency  and  effectiveness." 

Sec.  2.  A  new  subsection  (d)(3)  is  added  to  section  4  to  read  as  follows: 

"(3)  Subject  to  subsections  (a),  (b)(1),  and  (c)(1)  of  this  section,  the  functions 
vested  in  the  President  by  sections  106(a)  and  122  (except  subsection  (b)(1)) 
of  the  Act  are  delegated  to  the  Secretary  of  the  Interior,  the  Secretary 
of  Commerce,  the  Secretary  of  Agriculture,  the  Secretary  of  Defense,  and 
the  Department  of  Energy,  to  be  exercised  only  with  the  concurrence  of 
the  Administrator,  with  respect  to  any  release  or  threatened  release  affecting 
(1)  natural  resources  under  their  trusteeship,  or  (2)  a  vessel  or  facility  subject 
to  their  custody,  jurisdiction,  or  control.  Such  authority  shall  not  be  exercised 
at  any  vessel  or  facility  at  which  the  Administrator  is  the  lead  Federal 
ofRcial  for  the  conduct  or  oversight  of  a  response  action.  Such  authority 
shall  not  be  construed  to  authorize  or  permit  use  of  the  Hazardous  Substance 
Superfund  to  implement  section  106  or  to  fund  performance  of  any  response 
action  in  lieu  of  the  payment  by  a  person  who  receives  but  does  not 
comply  with  an  order  pursuant  to  section  106(a),  where  such  order  has 
been  issued  by  the  Secretary  of  the  Interior,  the  Secretary  of  Commerce, 
the  Secretary  of  Agriculture,  the  Secretary  of  Defense,  or  the  Secretary  of 
Energy.  This  subsection  shall  not  be  construed  to  limit  any  authority  dele- 
gated by  any  other  section  of  this  order.  Authority  granted  under  this  sub- 
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section  shall  be  exercised  in  a  manner  to  ensure  interagency  coordination 
that  enhances  efficiency  and  effectiveness." 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  225 

[Regulation  Y;  Docket  Na  R-0868] 

Investment  Adviser  Activities 

AQBJCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Final  rule. 

SUMMARY:  The  Board  is  adopting  a  final 
rule  amending  its  interpretive  rule 
regarding  investment  adviser  activities 
of  bank  holding  companies  to  allow  a 
bank  holding  company  (and  its  bank 
and  nonbank  subsidiaries)  to  purchase, 
in  a  fiduciary  capacity,  securities  of  an 
investment  company  advised  by  the 
bank  holding  company  if  the  purchase 
is  specifically  authorized  by  the  terms  of 
the  instrument  creating  the  fiduciary 
relationship,  by  court  order,  or  by  the 
law  of  the  jurisdiction  under  which  the 
trust  is  afiministered.  This  amendment 
would  reflect  changes  that  have 
occurred  since  the  rule  was  adopted; 
and  would  conform  the  Board's 
interpretive  rule  to  rules  applied  to 
banks  by  the  Federal  Deposit  Insurance 
Corporation  and  the  Office  of  the 
Comptroller  of  the  Currency,  and  the 
standard  in  section  23B  of  the  Federal 
Reserve  Act  for  this  type  of  activity. 
EFFECTIVE  DATE:  September  30, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  M.  Corsi,  Senior  Attorney  (202/ 
452-3275);  or  David  S.  Simon,  Attorney 
(202/452-3611),  Legal  Division,  Board 
of  Governors  of  the  Federal  Reserve 
System.  For  the  hearing  impaired  only, 
Telecommunication  Device  for  the  Deaf 
(TDD),  Dorothea  Thompson  (202/452- 
3544). 

SUPPLEMENTARY  INFORMATION: 

Background 

In  1972,  the  Board  permitted  bank 
holding  companies  to  serve  as 
investment  advisers  to  mutual  funds 


and  other  registered  investment 
companies,  and  adopted  an  interpretive 
rule  setting  forth  limitations  on  this 
activity.  Among  the  restrictions  in  the 
rule  is  a  requirement  that  a  bank 
holding  company  not  purchase  in  its 
sole  discretion  in  a  fiduciary  capacity 
any  securities  of  an  investment 
company  advised  by  the  bank  holding 
company.  The  Board  adopted  this 
restriction  because  of  concern  that  a 
bank  holding  company  might  use  its 
position  as  a  fiduciary  to  support  an 
investment  company  that  the  bank 
holding  company  advises,  increase  the 
asset  size  of  the  investment  company,  or 
increase  advisory  fees. 

The  Board  has  sought  public 
comment  on  a  proposal  to  relax  this 
restriction  to  permit  a  bank  holding 
company  to  purchase  in  its  sole 
discretion  in  a  fiduciary  capacity 
seouities  of  an  investment  company 
advised  by  the  bank  holding  company  if 
the  purchase  is  specifically  authorized 
by  the  terms  of  the  instrument  creating 
the  fiduciary  relationship,  by  court 
order,  or  by  the  law  of  the  jiuisdiction 
under  which  the  trust  is  administered.  ■ 
This  change  would  reflect  cturent 
practice  in  this  area.^ 

Since  the  Board  adopted  its 
investment  advisory  interpretive  rule, 
Congress  enacted  section  23B  of  the 
Federal  Reserve  Act,  which  permits  a 
bank  or  its  subsidiary  to  purchase 
securities,  as  a  fiduciary,  fi'om  an 
affiUate  if  such  purchases  are  permitted 
by  the  instrument  creating  the  fiduciary 
relationship,  by  court  order,  or  by  the 
law  of  the  jurisdiction  governing  the 
fiduciary  relationship. ^  Both  the  Office 
of  the  Comptroller  of  the  Currency 
(OCC)  and  the  Federal  Deposit 
Insurance  Corporation  (FDIC)  recently 
permitted  the  banks  that  they  regulate  to 
purchase,  in  a  fiduciary  capacity,' 
securities  of  an  investment  company 
advised  by  an  affifiate  of  the  bank  if  the 
purchase  is  specifically  authorized  by 
the  terms  of  the  instrument  creating  the 


>  59  FR  67,654  (December  30. 1994). 

'The  Board's  proposal  was  in  response  to 
requests  by  several  bank  holding  companies.  These 
bank  holding  companies  indicated  that  a  mutual 
fund  advised  by  the  holding  company  is  often  the 
most  cost-effective  method  of  providing  investment 
advice  to  customers  and  is  increasingly  attractive  to 
customers  because  a  mutual  fund  provides 
customers  with  a  readily  marketable  and  easily 
valued  investment  product  See  Letter  dated  August 
12, 1994,  from  the  American  Bankers  Association 
to  Chairman  Greenspan. 

M2  U.S.C.  371c-l(bHl). 


fiduciary  relationship,  by  court  order,  or 
by  local  law.*  In  addition,  many  states 
have  amended  their  laws  to  permit  a 
fiduciary  to  purchase,  on  behalf  of 
customer  accounts,  shares  of  an 
investment  company  advised  by  the 
fiduciary  or  its  affifiate.^  In  an 
analogous  area,  the  Board  has  permitted 
fiduciary  purchases  of  securities  that  are 
underwritten  by  a  section  20  affiUate  if 
the  purchase  is  specifically  authorized 
under  the  instrument  creating  the 
fiduciary  relationship,  by  court  order,  or 
by  the  law  of  the  jurisdiction  under 
which  the  trust  is  administered.^ 

The  proposed  amendment  would 
have  required  that  a  bank  holding 
company  disclose  to  its  fiduciary 
customers  in  writing  that  the  bank 
holding  company  or  its  subsidiary 
serves  as  investment  adviser  to  the 
investment  company  whose  shares  are 
purchased  in  a  fiduciary  capacity.  The 
Board  specifically  requested  pubfic 
comment  on  whether  the  proposed 
disclosure  requirement  is  necessary. 
The  Board  also  requested  public 
comment  on  whether  the  proposed 
disclosure  requirement  would  be 
adequate  if  given  only  at  the  time  the 
fiduciary  relationship  is  created,  or 
whether  written  disclosure  should  be 
given  immediately  prior  to  each  initial 
investment  in  an  investment  company 
advised  by  the  bank  holding  company. 

Summary  of  Public  Coimnents 

The  Board  received  21  comments  on 
its  proposal.^  Overall,  the  comments 
supported  the  Board's  proposal. 
Regarding  disclosures,  twelve 
commenters  stated  that  the  Board 
should  not  require  any  special 
disclosure  when  a  bank  holding 
company  purchases  as  fiduciary  shares 
of  an  investment  company  advised  by 
the  fiduciary  or  its  affiliates.  Several 
commenters  argued  that  special 


'  See  OCC  Trust  InterpreUtion  No.  234 
(September  21, 1989);  12  CFR  9.12:  and  12  CFR 
337.4(e). 

'See.  e.g..  Mich.  Comp.  Laws  $487,485  (1992) 
(amended  in  1992);  Md.  Code  Ann.,  Est.  h  Trusts 
$  15-106  (1993)  (amended  in  199l);  Ind.  Code  Ann. 
$28-1-12-3  (Bums  1993). 

*  Citicorp,  J  J'.  Morgan  S-  Company  Incorporated, 
and  Bankers  Trust  New  York  Corporation,  73 
Federal  Reserve  Bulletin  473  (1987)  [Citicorp 
Order),  affd  sub  nam.  Securities  Industry 
Association  v.  Board  of  Governors  of  the  Federal 
Beserve  System,  839  F.2d  47  (2d  Cir.  1988),  cert, 
denied.  486  U.S.  1059  (1988). 

^  These  commenters  included  17  banking 
organizations,  two  trade  associations,  one  law  firm, 
and  one  l>ank  consulting  firm. 
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disclosures  are  unnecessary  in  cases  in 
which  the  pur<;hase  is  permitted  by 
court  order  or  by  the  instrument 
creating  the  fiduciary  relationship 
because  the  coiirt  or  person  creating  the 
fiduciary  relationship  would  be  aware 
of  the  potential  conflicts  of  interest. 
Commenters  a^  stated  that,  in  the  case 
in  which  the  purchase  of  shares  is 
permitted  by  state  law,  the  timing  and 
content  of  disclosures  should  be 
governed  exclusively  by  the  laws  of  the 
state.  These  coinmenters  generally 
maintained  that  the  proposed  disclosure 
would  unnecessarily  interfere  with  state 
law,  could  confuse  fiduciary  customers, 
and  could  be  expensive  and 
cimibersome.* 

Discussion 

After  further  review,  the  Board  has 
determined  th^t  it  is  unnecessary  to 
impose  a  gene^l  disclosure  requirement 
when  a  bank  holding  company 
purchases  as  fiduciary  shares  of  an 
investment  company  it  advises.  The 
Board  believesithat  existing  disclosiu^ 
requirements  aire  generally  sufficient  to 
ensure  that  fiduciary  customers  are 
aware  of  potential  conflicts  of  interest 
that  may  arise  from  this  activity. 

As  noted  by  commenters,  the 
instrument  or  ^ourt  order  creating  the 
fiduciary  relatSonship,  or  state  law, 
often  contains  or  requires  the  disclosiu* 
of  any  potenti^  conflict  of  interest.  In 
addition,  the  common  law  has 
addressed  conflicts  of  interest, 
disclosures,  and  other  remedies  in  this 
area.  Thus,  any  disclosure  requirement 
adopted  by  tha  Board  may  be 
duplicative  or  conflict  with  other 
disclosiue  requirements. 

In  addition,  other  federal  statutes 
require  certain;  fiduciaries,  including 
nonbanking  subsidiaries  of  bank 
holding  companies,  to  disclose  potential 
conflicts  of  interest  that  may  affect  the 
fiduciary's  recommendations.  For 
example,  under  the  Investment  Advisers 
Act  of  1940  (Advisers  Act),  an 
investment  ad? iser  has  a  fiduciary  duty 
to  disclose  to  ^  client  any  compensation 
it  receives  thatJ  may  affect  its 
recommendations.'  Thus,  according  to 
the  Securities  ^d  Exchange 
Commission  (SEC),  an  investment 
adviser  that  receives  fees  from  an 
investment  company  in  which  the 
adviser  places  jtrust  funds  as  fiduciary 

'  One  commented  argued  that  the  proposed 
disclosure  was  apQropriate  and  should  be  required 
immediately  prior  to  each  initial  investment  in  an 
investment  compa  ly  advised  by  the  bank  holding 
company,  as  well  i  s  at  the  time  the  flduciary 
relationship  is  crei  ted. 

» 15  U.S.C.  §  80h  -«.  See  Homer  Townsend  ft 
Kent.  Inc.,  SEC  No  Act.  LEXIS  495  (April  4. 1995). 
citing  SEC  v.  Capii  al  Gains  Research  Bureau,  Inc., 
375  U.S.  180.  194-95  (1963). 


must  disclose  to  the  trust  customer  the 
receipt  of  those  fees  and  the  potential 
conflict  of  interest  presented. '° 

Although  banks,  trust  companies,  and 
bank  holding  companies  themselves  are 
exempt  from  the  definition  of 
investment  adviser  under  the  Advisers 
Act,  the  Act  covers  the  advisory 
activities  of  affiUates  of  banks  and  bank 
holding  companies."  According  to  the 
SEC,  a  nonbank  subsidiary  of  a  bank 
holding  company — other  than  a  trust 
company — has  an  obligation  under  the 
Advisers  Act  to  disclose  to  its  fiduciary 
customers  that  it  may  acquire  for  them 
shares  of  investment  companies  from 
which  the  nonbank  subsidiary  or  its 
affiliate  receives  advisory  fees.'^ 

Neither  the  OCC  nor  the  FDIC 
generally  require  a  bank  to  specifically 
disclose  to  its  fiduciary  customers  that 
the  bank  serves  as  investment  adviser  to 
an  investment  company  whose  shares 
the  bank  purchases  in  a  fiduciary 
capacity. '3  The  OCC  recently  indicated 
that  a  national  bank  that  invests 
fiduciary  jassets  in  mutual  funds  that 
pay  fees  to  the  bank  for  services  may,  if 
the  bank  also  receives  fees  for  acting  as 
a  fiduciary,  do  so  only  to  the  extent 
authorized  under  state  law,  the  trust 
instrument,  or  court  order.  The  OCC 
further  indicated  that  a  trustee's  overall 
fees  must  be  consistent  with  any  state 
law  requirements  that  fees  be 
reasonable,  necessary,  or  appropriate, 
and  the  fee  arrangement  must  be 
disclosed  pursuant  to  any  relevant  state 
law  disclosure  reouirements.'* 

While  the  Board  is  not  adopting  a 
disclosure  requirement,  the  Board 
believes,  as  a  general  matter,  that  the 
disclosure  of  potential  conflicts  of 
interest  is  consistent  with  sound 
fiduciary  principles.  Accordingly,  the 
Board  encourages  bank  holding 
companies  not  already  required  to 


disclose  potential  conflicts  of  interest 
(by  the  instrument  or  court  order 
creating  the  trust  or  by  state  or  federal 
law)  to  make  such  disclosures.  Bank 
holding  companies  engaging  in  this 
activity  should  recognize  that  their 
activities  may  be  subject  to  disclosure 
requirements  under  state  and  federal 
laws,  and  should  engage  in  the  activities 
in  a  maimer  consistent  with  common 
law  principles  of  trust  law. 


'oSee  Neuberger  ft  Berman,  SEC  No- Act.  LEXIS 
1496  (May  29. 1984). 

■■See,  e.g..  First  Commerce  Investors,  Inc.,  SEC 
No-Act.  LEXIS  221  (January  31, 1991)  (*  *  "the 
Advisers  Act  does  not  specifically  except  a 
subsidiary  of  a  bank  or  a  bank  holding  company 
from  the  definition  of  investment  adviser,  unless 
that  subsidiary  is  itself  a  bank  or  bank  holding 
company.);  15  U.S.C.  S80b-l(ll). 

■^Bank  holding  companies  acting  as  fiduciaries  to 
employee  retirement  plans  also  may  be  required  to 
make  disclosures  under  the  Employee  Retirement 
Income  Security  Act  (ERISA)  and  Department  of 
Labor  Regulations.  See  29  U.S.C.  SS 1106  and  1108; 
Prohibited  Transaction  Exception  77-4,  42  FR 
18,732  (April  8,  1977). 

"See  12  CFR  9.12  and  337.4(e).  In  addition, 
section  233  does  not  require  a  bank  or  its  subsidiary 
to  disclose  to  its  fiduciary  customers  that  it  may 
purchase  securities  from  an  affiliate.  Moreover,  the 
Citicoq)  Order  does  not  require  specific  disclosure 
of  fiduciary  purchases  of  securities  underwritten  by 
a  section  20  affiliate. 

"See  OCC  Interpretive  Letter  No.  704,  November 
2.  1995. 


Other  Comments 

Four  commenters  stated  that  the 
Board  should  seek  public  comment  on 
amending  other  restrictions  contained 
in  paragraph  (g)  of  the  interpretive  rule. 
In  particular,  diese  commenters 
suggested  that  the  Board  reconsider  the 
appropriateness  of  paragraphs  (g)  (1),  (3) 
and  (4)  of  the  interpretive  rule,  which 
prohibit  a  bank  holding  company  and 
its  bank  and  nonbank  subsidiaries  frtim 
(i)  purchasing  for  their  own  account 
securities  of  any  investment  company 
for  which  the  bank  holding  company 
acts  as  investment  adviser,  (ii) 
extending  credit  to  any  such  investment 
company,  or  (iii)  accepting  securities  of 
such  investment  company  as  collateral 
for  a  loan  which  is  for  the  purpose  of 
purchasing  securities  of  the  investment 
company.  Two  of  these  commenters 
stated  that  national  and  state-member 
banks  can  engage  in  these  activities 
subject  only  to  the  limitations  contained 
in  sections  23A  and  23B  of  the  Federal 
Reserve  Act.  Another  commenter  stated 
that  these  prohibitions  prevent  bank 
holding  companies  from  competing 
effectively  with  other  organizations 
because  bank  holding  companies  cannot 
provide  the  initial  seed  or  start-up 
capital  for  advised  investment 
companies  or  provide  liquidity  to  such 
funds.  One  commenter  also  stated  that 
the  restrictions  of  paragraph  (g)  should 
apply  to  investment  companies  advised 
by  subsidiary  banks  of  bank  holding 
companies."  The  Board  has  decided  to 
seek  comment  on  amending  other 
provisions  of  paragraph  (g)  in  a  separate 
proceeding. 

Regulatory  Flexibility  Act  Analysis 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  95- 
354,  5  U.S.C.  601  et  seq.),  the  Board  of 
Governors  of  the  Federal  Reserve 
System  certifies  that  adoption  of  this 
final  rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  that  would  be 
subject  to  the  regulation. 


"The  restrictions  contained  in  paragraph  (g)  only 
apply  to  investment  companies  advised  by  a  bank 
holding  company  or  its  nonbank  subsidiaries.  See 
Nonvest  Corporation,  76  Federal  Reserve  Bulletin 
79,  80  n.3  (1990). 
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This  amendment  will  remove  a 
restriction  oirrently  contained  in  the 
Board's  regulations  that  the  Board 
believes  is  no  longer  necessary.  The 
amendment  does  not  impose  more 
burdensome  requirements  on  bank 
holding  companies  than  are  currently 
applicable. 

Paperwork  Redaction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3506; 
5  CFR  1320  Appendix  A.l),  the  Board 
reviewed  the  final  rule  under  the 
authority  delegated  to  the  Board  by  the 
Office  of  Management  and  Budget.  No 
collections  of  information  pursuant  to 
the  Paperwork  Reduction  Act  are 
contained  in  the  final  rule. 

List  of  Subjects  in  12  CFR  Part  225 

Administrative  practice  and 
procedure,  Banks,  banking,  Federal 
Reserve  System,  Holding  companies. 
Reporting  and  recordkeeping 
requirements.  Securities. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  amends  12  CFR 
Part  225  as  set  forth  below: 

PART  225— BANK  HOLDING 
COMPANIES  AND  CHANGE  IN  BANK 
CONTROL  (REGULATKM  Y) 

1.  The  authority  citation  for  12  CFR 
225  continues  to  read  as  follows: 

Authority:  12  U.S.C.  1817(j)(13).  1818, 
1831i.  1831p-l.  1843(c)(8),  1844(b),  1972(1), 
3106,  3108,  3310,  3331-3351,  3907,  and 
3909. 

2.  Section  225.125  is  amended  by 
revising  paragraph  (g)  to  read  as  follows: 

1225.125    Investment  adviser  activities. 


(g)  In  view  of  the  potential  conflicts 
of  interests  that  may  exist,  a  bank 
holding  company  and  its  bank  and 
nonbank  subsidiaries  should  not: 

(1)  Purchase  for  their  own  account 
securities  of  any  investment  company 
for  which  the  bank  holding  company 
acts  as  investment  adviser; 

(2)  Purchase  in  their  sole  discretion, 
any  such  securities  in  a  fiduciary 
capacity  (including  as  managing  agent) 
unless  the  piut:hase  is  specifically 
authorized  by  the  terms  of  the 
instrument  creating  the  fiduciary 
relationship,  by  court  order,  or  by  the 
law  of  the  jurisdiction  under  which  the 
trust  is  administered; 

(3)  Extend  credit  to  any  such 
investment  company;  or 

(4)  Accept  the  securities  of  any  such 
investment  company  as  collateral  for  a 
loan  which  is  for  the  purpose  of 


purchasing  securities  of  the  investment 
company. 

***** 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  August  26, 1996. 
William  W.  Wiles, 
Secretary  of  the  Board. 
[FR  Doc.  96-22168  Filed  8-29-96;  8:45  am] 
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NATIONAL  CREDIT  UNK)N 
ADMINISTRATK>N 

12  CFR  Parts  705, 747  and  790 

Changes  in  Office  Description  and 
References 

AGENCY:  National  Credit  Union 
Administration  ("NCUA"). 
ACTION:  Final  rule. 

summary:  Last  year,  the  NCUA  Board 
established  the  Office  of  Chief  Financial 
Officer,  transferring  to  it  the  functions  of 
the  Office  of  the  Controller  and  some  of 
the  responsibilities  of  the  Office  of 
Examination  and  Insurance.  The 
description  of  and  references  to  the 
Office  of  the  Controller  are  deleted,  and 
a  description  of  and  references  to  the 
Office  of  Chief  Financial  Officer  are 
added.  The  description  of  the  Office  of 
Examination  and  Insurance  is  updated 
to  reflect  redistribution  of  duties.  Two 
references  in  other  parts  of  the 
Regulations  are  also  updated.  These 
changes  update  the  Regulations  to 
reflect  the  current  structure  and 
responsibilities  of  various  agency  offices 
and  make  technical  corrections  to 
references  within  the  regulations. 
EFFECTIVE  DATE:  August  30, 1996. 
ADDRESSES:  National  Credit  Union 
Administration,  1775  Duke  Street, 
Alexandria.  VA  22314-3428. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hattie  Ulan,  Special  Counsel  to  the 
General  Counsel,  at  the  above  address  or 
703-518-6540. 

SUPPLEMENTARY  INFORMATION:  Part  790  of 
the  NCUA  Regulations  sets  forth  NCUA 
organization,  including  descriptions  of 
duties  of  all  agency  components.  On 
July  25, 1995,  the  NCUA  Board 
established  the  Office  of  Chief  Financial 
Officer,  transferring  to  it  the  functions  of 
the  Office  of  the  Controller  and  some  of 
responsibifities  of  the  Office  of 
Examination  of  Insurance.  This 
document  deletes  the  description  of  the 
Office  of  the  Controller,  and  replaces  it 
with  a  new  description  of  the  Office  of 
Chief  Financial  Officer.  It  also  makes 
changes  to  the  description  of  the  Office 
of  Examination  and  Insurance  to  reflect 
ciurent  duties.  Two  additional  technical 


changes  are  made.  First,  in  Section 
705.3,  the  reference  to  §  701.32(d)(1)  is 
changed  to  §  701.34(a)(1)  to  reflect  a 
recent  change  to  Part  701.  Second,  the 
reference  to  12  CFR  part  4  in  §  747.25(b) 
is  corrected  to  read  12  CFR  §  792.5(b). 
Section  747.25  was  recently  amended 
with  the  incorrect  reference. 

Regulatory  Procedures 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
requires  the  NCUA  to  prepare  an 
analysis  to  describe  any  significant 
economic  impact  a  regulation  may  have 
on  a  substantial  number  of  small  credit 
unions  (primarily  those  under  $1 
million  in  assets).  The  types  of  changes 
made  by  this  rule  have  no  economic 
impact  on  credit  unions.  These  are 
merely  housekeeping  changes. 
Therefore,  the  NCUA  Board  has 
determined  and  certifies  that,  under  the 
authority  granted  in  5  U.S.C.  605(b),  this 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
ntimber  of  small  credit  unions. 
Accordingly,  the  Board  has  determined 
that  a  Regulatory  Flexibility  Analysis  is 
not  required. 

Paperwork  Reduction  Act 

This  final  rule  does  not  change  any 
paperwork  requirements. 

Executive  Order 

Executive  Order  12612  requires 
NCUA  to  consider  the  effect  of  its 
actions  on  state  interests.  Since  these 
are  housekeeping  changes  only,  there  is 
no  efliect  on  state  interests. 

List  of  Subjects  in  12  CFR  Parts  705, 
747  and  790 

Credit  unions. 

By  the  National  Credit  Union 
Administration  on  August  8, 1996. 
Becky  Baker, 
Secretary  of  the  Board. 

Accordingly,  for  the  reasons  set  out  in 
the  preamble,  12  CFR  Ch.  VII  is 
amended  as  set  forth  below. 

PART  705-COMMUNITY 
DEVELOPMENT  REVOLVING  LOAN 
PROGRAM  FOR  CREDIT  UNK)NS 

1.  The  authority  citation  for  part  705 
continues  to  read  as  follows: 

Authority:  Pub.  L  97-35,  42  U.S.C.  9822; 
Fub.  L.  99-609.  note  to  42  U.S.C.  9822; 
Pub.  L.  101-144, 12  U.S.C  1766(k). 

2.  Section  705.3  is  amended  by 
revising  the  reference  "§  701.32(d)(1)" 
to  "§  701.34(a)(1)"  in  paragraph  (b). 
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PART  747— ADMINISTRATIVE 
ACTIONS,  ADJUDICATIVE  HEARINGS, 
RULES  OF  PRACTICE  AND 
procedure;  and  INVESTI0ATK>NS 

3.  The  authority  citation  for  part  747 
continues  to  read  as  follows: 

Authority:  12iU.S.C.  1766, 12  U.S.C.  1786, 
12  U.S.C  1784,  jl2  U.S.C  1787. 

4.  Section  747.25  is  amended  by 
revising  the  r^rence  "12  CFR  part  4" 
to  "12  CFR  79p.5(b)"  in  the  fifth 
sentence  of  paragraph  (b). 

PART  790— DESCRIPTION  OF  NCUA; 
REQUESTS  FDR  AGENCY  ACTION 

5.  The  authority  citation  for  part  790 
continues  to  r0ad  as  follows: 

AutiMirity:  12iU.S.C.  1766. 12  U.S.C  1789, 
12  U.S.C  1795fl 

6.  Section  790.2  is  amended  by 
revising  paragraph  (b)(5);  revising  the 
first  sentence  of  paragraph  (b)(6)(i): 
replacing  the  last  three  sentences  of 
paragraph  (b)(6)(ii)  with  four  new 
sentences;  and  replacing  "Controller" 
with  "Chief  Financial  Officer"  in 
paragraph  {b)[^)  to  read  as  follows: 

f  790.2    Centra  and  regional  office 
organlzatioa 

*        *        •        •        • 

(b)*  •  * 

(5)  Office  of  Chief  Financial  Officer. 
NCUA's  chief  {financial  officer  is  in 
charge  of  budgetary,  accounting  and 
financial  matters  for  the  NCUA, 
including  responsibility  for  submitting 
annual  budget  and  staffing  requests  for 
approval  by  the  Board  and,  as  required, 
by  the  Office  of  Management  and 
Budget;  for  managing  NCUA's  budgetary 
resources;  for  managing  the  operations 
of  the  National  Credit  Union  Share 
Insurance  Fund  (NCUSIF)  to  include 
accounting,  financial  reporting  and  the 
collection  and  payment  of  capitalization 
deposits,  insurance  premiimis  and 
insurance  dividends;  for  collecting 
annual  operating  fees  from  federal  credit 
unions,  for  maintaining  NCUA's 
accounting  syitem  and  accounting 
records;  for  pnocessing  payroll,  travel, 
and  accounts  payable  disbursements; 
and  for  prepaijing  internal  and  external 
financial  repoks. 

(6)  Office  onExamination  and 
Insurance,  (i)  The  Director  of  the  Office 
of  Examinatio^  and  Insurance: 
Formulates  standards  and  procedures 
for  examination  and  supervision  of  the 
community  of  federally  insured  credit 
unions,  and  reports  to  the  Board  on  the 
performance  qf  the  examination 
program;  mankges  the  risk  to  the 
NCUSIF,  to  include  overseeing  the 
NCUSIF  Investment  Committee, 
monitoring  the  adequacy  of  NCUSIF 


reserves,  analyzing  the  reasons  for 
NCUSIF  losses,  formulating  policies  and 
procedures  regarding  the  supervision  of 
financially  troubled  credit  unions,  and 
evaluating  certain  requests  for  special 
assistance  pursuant  to  Section  208  of 
the  Federal  Credit  Union  Act  and  for 
certain  proposed  administrative  actions 
regarding  federally-insured  credit 
imions;  serves  as  the  Board  expert  on 
accounting  principles  and  standards 
and  on  auditing  standards;  represents 
NCUA  at  meetings  with  the  American 
Institute  of  Certified  Public  Accountants 
(AICPA),  Federal  Financial  Institutions 
Examination  Council  (FFIEC)  and 
General  Accoimting  Office  (GAO);  and 
collects  data  and  provides  statistical 
reports.  *  *  * 

(ii)  *  *  •  The  CLF  is  managed  by  the 
President  of  the  CLF,  under  the  general 
supervision  of  the  NCUA  Board  which 
serves  as  the  CLF  Board  of  Directors. 
The  Chairman  of  the  NCUA  Board 
serves  as  the  Chairman  of  the  CLF  Board 
of  Directors.  The  Secretary  of  the  NCUA 
Board  serves  as  the  Secretary  of  the  CLF 
Board.  The  Director  of  the  Division  of 
Risk  Management,  Office  of 
Examination  and  Insurance,  serves  as 
the  President  of  the  CLF. 
*        *        •        *        * 

(FR  Doc.  96-22169  Filed  8-29-96;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Doclut  No.  96-SW-1»-AD:  Amendment 
39-«729;  AD  96-1^-06] 

RIN  2120-AA64 

Airworthiness  Directives;  Bell 
Helicopter  Textron,  A  Division  of 
Textron  Canada  Ltd.  Model  206L, 
206L-1,  and  206L-3  Helicopters 

AGB«CY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  supersedes 
an  existing  priority  letter  airworthiness 
directive  (AD),  applicable  to  Bell 
Helicopter  Textron,  A  Division  of 
Textron  Canada  Ltd.  (BHTC)  Model 
206L,  206L-1,  and  206L-3  helicopters, 
that  currently  requires  a  visual 
inspection  of  the  tailboom  skin  in  the 
areas  around  the  nutplates  and  in  the 
areas  of  the  tailboom  drive  shaft  cover 
retention  clips  for  cracks  and  corrosion 
using  a  lO-power  or  higher  magnifying 
glass.  This  amendment  requires  the 


same  actions  as  the  existing  AD,  but 
corrects  a  part  number  that  was 
incorrectly  stated  in  that  AD.  This 
amendment  is  prompted  by  a  recent 
accident  and  several  reports  of  fatigue 
cracks  in  the  tailboom  skin  in  the  areas 
aroimd  the  nutplates  for  the  tail  rotor 
fairing  and  in  the  areas  of  the  tail  rotor 
drive  shaft  cover  retention  clips.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  failure  of  the 
tailboom  and  subsequent  loss  of  control 
of  theheUcopter. 

DATES:  Effective  September  16, 1996. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
16,  1996. 

Comments  for  inclusion  in -the  Rules 
Docket  must  be  received  on  or  before 
October  29, 1996. 
ADDRESSES:  Submit  comments  in 
triplicate  tp  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  96-SW-13AD,  2601 
Meacham  Blvd.,  Room  663,  Fort  Worth. 
Texas  76137. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Bell 
Helicopter  Textron  Canada,  A  Division 
of  Textron  Canada  Ltd.,  12,800  rue  de 
L'Avenir,  Mirabel,  Quebec,  Canada,  JON 
ILO.  This  information  may  be  examined 
at  the  FAA,  Office  of  the  Assistant  Chief 
Counsel,  2601  Meacham  Blvd.,  Room 
663,  Fort  Worth,  Texas;  or  at  the  Office 
of  the  Federal  Register,  800  North 
Capitol  Stteei,  NW.,  suite  700, 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Tony  Nguyen,  Aerospace  Engineer, 
FAA,  Rotorcraft  Certification  Office, 
Rotorcraft  Directorate,  2601  Meacham 
Blvd.,  Fort  Worth,  Texas  76137, 
telephone  (817)  222-5177,  fex  (817) 
222-5960. 

SUPPLSMENTARY  INFORMATION:  On  July  3, 
1996,  the  FAA  issued  priority  letter  AD 
96-14-10,  to  require,  before  further 
ffight,  and  thereafter  at  intervals  not  to 
exceed  50  hours  time-in-service  (TIS),  a 
visual  inspection  of  the  tailboom  skin  in 
the  areas  around  the  nutplates  and  in 
the  areas  of  the  tailboom  drive  shaft 
cover  retention  clips  for  cracks  and 
corrosion  using  a  10-power  or  higher 
magnifying  glass.  This  inspection 
interval  was  to  be  repeated  until  the 
tailboom  was  replaced  by  part  number 
(P/N)  206-033-004-143  or -173.  That 
action  was  prompted  by  a  recent 
accident  and  several  reports  of  fatigue 
cracks  in  the  tailboom  skin  in  the  areas 
aroimd  the  nutplates  for  the  tail  rotor 
fairing  and  in  the  areas  of  the  tail  rotor 
drive  shaft  cover  retention  clips.  That 
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condition,  if  not  corrected,  coiUd  result  . 
in  &ilure  of  the  tailboom  and 
subsequent  loss  of  control  of  the 
helicopter. 

Since  the  issuance  of  that  AD,  the 
FAA  has  determined  that  one  of  the 
replacement  tailboom's  P/N  should  have 
been  stated  as  P/N  206-033-004-177 
instead  of  P/N  206-033-004-173. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  BHTC  Model  206L, 
206L-1,  and  206L-3  helicopters  of  the 
same  type  design,  this  AD  supersedes 
priority  letter  AD  96-14-10  to  require, 
before  further  flight,  and  thereafter  at 
intervals  not  to  exceed  50  hours  TIS,  a 
visual  inspection  of  the  tailboom  skin  in 
the  areas  around  the  nutplates  and  in 
the  areas  of  the  tailboom  drive  shaft 
cover  retention  clips  for  cracks  and 
corrosion  using  a  10-power  or  higher 
magnifying  glass.  This  inspection 
interval  will  be  repeated  until  the 
tailboom  is  replaced  by  P/N-206-033- 
004-143  or -177.  The  actions  are 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportimity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
argiunents  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All- 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments. 


in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
sununarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rides  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  96-SW-13-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Pohcies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 


(AD),  Amendment  39-9729,  to  read  as 
follows: 

AD  96-l»-0S  Bell  Helicopter  Textron,  a 
Diviston  of  Textron  f^^^%  Ltd.: 

Amendment  39-9729.  Docket  No.  96- 
SW-13-AD.  Supersedes  priority  letter 
AD  96-14-10. 

Applicability:  Model  206L.,  206L,-1,  and 
206L-3  helicopters,  with  tailboom,  part 
number  (P/N)  206-033-004-3.  -11.  -45,  or 
-103  installed,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
helicopters  that  nave  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  aSiected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (c)  to  request  approval 
firom  the  FAA.  This  approval  may  address 
either  no  action,  if  the  ciirrent  configiu^tion 
eliminates  the  unsafe  condition,  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  helicopter 
firom  the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  tailboom  and 
subsequent  loss  of  control  of  the  helicopter, 
accomplish  the  following: 

(a)  Before  further  flight,  and  thereafter  at 
intervals  not  to  exceed  50  hours  time-in- 
service  (TIS),  using  a  10-power  or  higher 
magnifying  glass,  insp>ect  the  tailtxxim  for 
cracks  or  corrosion.  Perform  this  inspection 
in  accordance  with  the  inspection  procedures 
stated  in  the  Accomplishment  Instructions, 
Part  n  or  Part  III,  as  applicable,  of  Bell 
Helicopter  Textron  Inc.  Alert  Service  Bulletin 
206L-87-47.  Revision  C,  dated  October  23. 
1989.  If  a  crack  or  corrosion  is  detected  that 
is  beyond  the  limits  prescribed  by  the 
applicable  maintenance  manual,  remove  the 
tailboom  and  replace  it  with  an  airworthy 
tailboom. 

(b)  Replacement  of  the  tailboom  with 
tailboom,  P/N  206-033-004-143  or -177, 
constitutes  terminating  action  for  the 
requirements  of  this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Rotorcraft 
Certification  Office,  Rotorcraft  Directorate, 
FAA.  Operators  shall  submit  their  requests 
through  an  FAA  Principal  Maintenance 
Insi>ector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Rotorcraft 
Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Rotorcraft  Certification 
Office. 

(d)  Special  flight  permits  will  not  lie 
issued. 

(e)  The  inspections  and  replacement  shall 
be  done  in  accordance  with  Bell  Helicopter 
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Service  Bulletin  206L-87- 
iated  October  23, 1988.  This 
reference  was  approved  ty 
e  Federal  Register  in 
5  U.S.C.  552(a)  and  1  CFR 
nay  be  obtained  from  Bell 
Textron  Canada,  A  Division  of 
Ltd.,  12,800  rue  de  L'Avenir, 
Canada,  JON  ILO.  Copies 
at  the  FAA.  Office  of  the 
Chief  IZlounsel,  2601  Meacham 

,  Fort  Worth,  Texas;  or  at  the 
Federal  Register,  800  North 
.,  suite  700,  Washington, 


$W., 

amendment  becomes  effective  on 
1996. 
Worth,  Texas,  on  August  22, 


Sei  vice. 


Directorate,  Aircraft 
Filed  8-29-96;  8:45  amj 


14  CFR  Part 


irtS 


pocket  No.  954NM-13S-AD;  Amendment 
39-0728;  AD  Mf-18-04] 

RIN  2120-AA6^ 

Airworthiness  Directives;  Boeing 
Modei  737-300,  -400,  and  -500  Series 
Airplanes 

agency:  Fedekl  Aviation 
Administratio  n,  DOT. 
action:  Final  -ule. 


SUMMARY:  Thi  i  amendment  supersedes 
two  existing  a  rworthiness  directives 
(AD),  applicable  to  certain  Boeing 
Model  737-300.  -400,  and  -500  series 
airplanes,  thaj  currently  require 
modification  if  the  packing  and  slide, 
containers  of  the  escape  slide,  and 
repetitive  insj  lections  of  the  velcro  girt 
retaining  stra]  is  of  the  escape  slides  at 
the  forward  di  )or.  The  existing  AD's 
were  prompted  by  reports  of  slide  girt 
material  inter  ering  with  the  girt  bar 
stowage  brack  ets  during  door  opening. 
This  new  ame  ndment  requires  the 
installation  of  a  new  modification, 
which  constitutes  terminating  action  for 
the  repetitive  inspection  requirements. 
The  actions  seecified  by  this 
amendment  aife  intended  to  prevent 
failure  or  interference  of  opening  of  the 
forward  doors ,  which  could  delay  or 
impede  the  e\  acuation  of  passengers 
during  an  emi  irgency. 

DATES:  Effective  October  4,  1996. 

The  incorporation  by  reference  of 
certain  public  ations  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  4, 
1996. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 


fipom  Air  Cruisers  Company,  P.O.  Box 
180.  Behnar.  New  Jersey  07719-0180; 
and  Boeing  Commercial  Airplane 
Group.  P.O.  Box  3707.  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate.  Rules 
Docket.  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW..  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Boffo,  Aerospace  Engineer,  Airframe 
Branch.  ANM-120S.  FAA.  Seattle 
Aircraf*  Certification  Office,  1601  Lind 
Averu     JW.,  Renton,  Washington; 
tele'        le  ^206)  227-2780;  fax  (206) 
227-1181. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  both  AD  88-07-07 
(amendment  39-5884  (53  FR  9864, 
March  28,  1988)]  and  AD  91-24-04 
[amendment  39-8090  (56  FR  57588, 
November  13, 1991)]  was  published  as 
a  Notice  of  Proposed  Rulemaking 
(NPRM)  in  the  Federal  Register  on 
January  19, 1996  (61  FR  1291).  Both  of 
the  existing  AD's  are  applicable  to 
various  Boeing  Model  737  series 
airplanes. 

The  NPRM  proposed  to  continue  to 
require  modification  of  the  escape  slide 
packing  and  slide  containers,  which  was 
required  previously  by  AD  88-07-07. 
The  NPRM  also  proposed  to  continue  to 
require  repetitive  inspections  of  the 
velcro  girt  retaining  straps  at  the 
forward  door  of  the  escape  slides,  which 
was  required  previously  by  AD  91-24- 
04.  Additionally,  the  NPRM  proposed  to 
require  modification  of  the  escape  slide 
girts,  which  would  constitute 
terminating  action  for  the  repetitive 
inspection  requirements. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Support  for  the  Proposal 

Two  commenters  support  the 
proposal. 

Request  To  Allow  Removal  of  Placard 

One  commenter  requests  that  the 
proposal  be  revised  to  allow  operators  to 
remove  the  velcro  straps  attach  points 
and  placard  on  the  slide  compartment 
cover  that  were  installed  as  part  of  the 
modification  required  by  AD  88-07-07. 
The  commenter  adds  that  some 
operators  have  already  removed  these 
items  when  they  installed  a 
modification  that  was  approved  as  an 


alternative  method  of  compliance  with 
the  repetitive  inspections  required  by 
AD  91-24-04. 

The  FAA  concurs.  Once  the 
terminating  modification  required  by 
paragraph  (c)  of  this  final  rule  is 
installed,  the  velcro  straps  (and  their 
attach  points)  are  no  longer  necessary, 
and  the  placard  may  be  confusing  if  it 
remains  on  the  slide  compartment.  The 
FAA  has  revised  paragraph  (c)  of  the   ^ 
final  rule  to  indicate  that  these  items 
should  be  removed. 

Request  To  Continue  Approval  of 
Previous  Alternative  Methods  of 
Compliance 

Several  commenters  request  that  the 
proposal  be  revised  to  specify  that 
alternative  methods  of  compliance 
(AMOC)  approved  previously  by  the 
FAA  for  AD  91-24-04,  continue  to  be 
considered  approved  for  this  new  AD. 
Specifically,  three  commentere  point 
out  that  the  FAA  had  previously 
approved,  as  an  AMOC,  the 
accomplishment  of  the  modification 
described  in  Air  Cruisers  Service 
Bulletin  S.B.  103-25-23  as  terminating 
action  for  the  repetitive  inspections 
required  by  AD  91-24-04.  These 
commenters  request  that  the  proposed 
rule  likewise  cite  this  service  bulletin  as 
an  alternative  terminating  action. 

The  FAA  does  not  concur.  The 
modification  described  in  Air  Cruisers 
Service  Bulletin  S.B.  103-25-23  entails 
adding  placards  to  the  escape  slide  girt 
(that  depict  the  proper  stowed 
configuration  of  the  girt)  and  removing 
the  velcro  straps  that  were  required  to 
be  installed  by  AD  88-07-07.  That 
modification,  however,  is  reliant  upon 
night  attendant  procedures  to  correctly 
route  the  escape  slide  girt.  Several 
recent  ramp  inspections  of  in-service 
airplanes  have  revealed  that  the  girt 
material  is  still  being  misrouted.  even 
with  the  placard  installed.  In  light  of 
this,  the  FAA  has  determined  that  the 
modification  in  that  Air  Cruisers  service 
bulletin  does  not  fully  address  the  safety 
concern  and  is  not  as  effective  as  the 
modification  that  is  required  by  this 
new  AD. 

The  modification  specified  in  this 
final  rule  (which  is  described  in  Air 
Cruisers  Service  Bulletin  S.B.  103-25- 
19)  involves  removing  the  existing  girt; 
bonding  on  the  girt  attachments; 
installing  a  detachable  girt;  rigging  a 
painter/mooring  line;  and  bonding  a 
placard  to  the  slide  assembly  and 
reidentifying  it.  This  modification  will 
improve  the  operation  of  the  escape 
slide  of  the  forward  entry  and  service 
doors,  and  will  eliminate  the  need  to 
rely  on  human  factors  associated  with 
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ensuring  that  girt  material  is  stowed 
properly. 

Request  To  Allow  Use  of  Revised 
Service  Documents 

One  commenter  requests  that  the 
proposal  be  revised  to  allow  operators  to 
install  the  terminating  modification, 
proposed  in  paragraph  (c),  in 
accordance  with  various  revisions  of  Air 
Cruisers  Service  Bulletin  S.B.  103-25- 
19.  The  commenter  points  out  that  the 
service  bulletin  has  been  revised  several 
times  since  the  original  version  was 
released  in  May  1992. 

The  FAA  concurs.  The  FAA  has 
reviewed  and  approved  all  revisions  of 
Air  Cruisers  Service  Bulletin  S.B.  103- 
25-19  through  Revision  7,  dated  April 
18, 1996.  The  various  revisions  are 
essentially  identical,  except  for  certain 
minor  editorial  changes.  The  FAA  has 
revised  paragraph  (c)  of  the  final  rule  to 
indicate  that  accomplishing'  the 
modification  in  accordance  with  any  of 
these  revisions  is  acceptable  for 
compliance  with  that  paragraph. 

Conclusion 

After  careful  review  o"f  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  1,572  Model 
737-300,  -400,  and  -500  series 
airplanes,  equipped  with  Air  Cruisers 
forward  door  escape  slide  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  663  airplanes  of  U.S. 
registry  will  be  affected  by  this 
proposed  AD. 

The  actions  that  are  currently 
required  by  AD  88-07-07  take 
approximately  9  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  cost  approximately  $76 
per  airplane.  Based  on  these  figures,  the 
cost  impact  on  U.S.  operators  (175 
airplanes)  of  the  actions  currently 
required  is  estimated  to  be  $107,800,  or 
$616  per  airplane. 

The  actions  that  are  currently 
required  by  AD  91-24-04  take 
approximately  1  work  hour  per  airplane 
to  accomplish,  at  an  average  labor  rate 
of  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  on  U.S. 
operators  (439  airplanes)  of  the  actions 
currently  required  is  estimated  to  be 


$26,340,  or  $60  per  airplane,  per 
inspection  cycle. 

The  terminating  modification  that  is 
required  by  this  new  AD  will  take 
approximately  6  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  cost  approximately 
$1,800  per  airplane.  Based  on  these 
figures,  the  cost  impact  on  U.S. 
operators  of  the  new  modification 
requirements  of  this  AD  is  estimated  to 
be  $1,432,080,  or  $2,160  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assiunptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  vdll 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  FederaUsm  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  PoUcies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  106(g],  40113,  44701. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendments  39-5884  (53  FR 
9864,  March  28,  1988)  and  39-8090  (56 
FR  57588,  November  13, 1991),  and  by 
adding  a  new  airworthiness  directive 
(AD),  amendment  39-9728,  to  read  as 
follows: 

96-18-04    Boeing:  Amendment  39-9728. 
Docket  95-NM-138-AD.  Supersedes  AD 
88-07-07,  amendment  39-5884;  and 
supersedes  AD  91-24-04,  amendment 
39-8090. 

Applicability:  Model  737-300,  -400,  and 
-500  series  airplanes,  line  numbers  up  to  and 
including  2211;  equipped  with  Air  Cruisers 
forward  door  escape  slides  as  listed  in  Air 
Cruisers  Company  Service  Bulletin  S.B.  103- 
25-19,  Revison  7,  dated  April  18, 1996; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repiaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
sf)ecific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  or  interference  of 
opening  of  the  forward  doors,  which  could 
delay  or  impede  the  evacuation  of  passengers 
during  an  emergency,  accomplish  the 
following: 

(a)  Within  30  days  after  December  17. 1991 
(the  effective  date  of  91-24-04,  amendment 
39-8090),  establish  operating  procedures, 
approved  by  the  FAA  Principal  Maintenance 
Inspector  (PMI),  for  the  forward  doors  to 
include  the  requirements  specified  in 
paragraphs  (a)(1),  (a)(2),  and  (a)(3)  of  this  AD; 
and  thereafter,  comply  with  those  procedures 
until  the  modification  required  by  paragraph 
(c)  of  this  AD  is  accomplished.  The 
procedures  required  by  paragraphs  (a)(1)  and 
(a)(2)  of  this  AD  must  be  accomplished  by 
qualified  and  trained  mechanics.  The 
procedures  required  by  paragraph  (a)(3)  may 
be  accomplished  by  qualified  and  trained 
members  of  the  flightcrew  or  cabin  crew.  The 
training  program  to  implement  the 
procedures  required  by  this  paragraph  must 
be  approved  by  the  FAA  PMI.  Methods  for 
documentation  of  compliance  with  the 
following  procedures  must  be  approved  by 
the  FAA  PMI. 

(1)  Prior  to  the  next  flight  after  December 
17, 1991,  and  thereafter  at  intervals  not  to 
exceed  200  flight  hours,  inspect  the 
condition  of  the  girt  retaining  straps  at  the 
forward  doors. 

(2)  Prior  to  further  flight  after  December  17, 
1991,  replace  worn  or  aged  velcro  whose  grip 
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strength  will  no  longer  hold  the  girt  retaining 
straps  in  position. 

(3)  Prior  to  the  next  flight  after  December 
17, 1991,  and  thereafter  prior  to  each  flight, 
inspect  the  routing  of  the  girt  retaining  straps 
at  the  forward  doors,  and  reroute  straps  that 
are  found  not  to  be  routed  in  accordance  with 
the  placarded  instructions  installed  in 
accordance  with  AD  88-07-07,  amendment 
39-5885,  on  tke  inboard  fiace  of  the  slide 
compartment. 

(b)  For  Model  737-300  series  airplanes: 
Within  6  months  after  May  9, 1988  (the 
effective  date  of  AD  88-07-07,  amendment 
39-5885),  modify  the  escape  slide  packing 
and  slide  containers  in  accordance  with 
Boeing  Alert  Service  Bulletin  737-25A1221, 
dated  December  17, 1987,  or  Revision  1, 
dated  June  2, 1988.  This  modification  must 
be  accomplished  prior  to  or  in  conjunction 
with  accomplishment  of  the  requirements  of 
paragraph  (c)  of  this  AD. 

(c)  Within  3$  months  after  the  effisctive 
date  of  this  AQ.  modify  the  escape  slide  girts 
in  accordance  With  Air  Cruisers  Company 
Service  Bulletin  S.B.  103-25-19,  Revision  7, 
dated  April  18, 1996.  Accomplishment  of  the 
modification  constitutes  terminating  action 
for  the  repetitive  inspections  required  by 
paragraph  (a)  of  this  AD.  Once  this 
modification  is  installed,  the  placard  and 
velcro  straps  (qnd  their  attach  points) 
required  by  th0  modification  specified  in 
paragraph  (b)  aS  this  AD  may  be  removed. 

Note  2:  Accotnplishment  of  this 
modification  prior  to  the  effective  date  of  this 
AD  in  accordance  with  previous  revisions  of 
Air  Cruisers  Qsnpany  Service  Bulletin  S.B. 
103-25-19  is  considered  acceptable  for 
compliance  with  the  requirements  of  this 
paragraph.        | 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACQ),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  thtir  requests  through  an 
appropriate  FA^  Principal  Maintenance 
Inspector,  who  toay  add  comments  and  then 
send  it  to  the  Manager.  Seattle  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  wiQi  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

(e)  Special  flight  (>ermits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.<99)  to  operate  the  airplane  to 
a  location  wherb  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  Except  as  lidicated  in  NOTE  2  of  this 
AD,  the  terminating  modification  shall  be 
done  in  accordance  with  Air  Cruisers 
Company  Service  Bulletin  S.B.  103-25-19, 
Revision  7,  dated  April  18, 1996.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  me  Federal  Register  in 
accordance  witfc  5  U.S.C  552(a)  and  1  CFR 
part  51.  Copies  piay  be  obtained  from  Air 
Cruisers  Compa|iy,  P.O.  Box  180,  Behnar, 
New  Jersey  07719-0180.  Copies  may  be 
inspected  at  thel  FAA,  Transport  Airplane 
Directorate,  160(1  Lind  Avenue,  SW.,  Renton, 
Washington;  or  ^t  the  Office  of  the  Federal 


Register.  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC 

(g)  This  amendment  becomes  effective  on 
Ocotber  4, 1996. 

Issued  in  Renton,  Washington,  on  August 
21,1996. 

Darrell  M.  Pedenon, 

Acting  hfiana^r.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(PR  Doc.  96-22010  Filed  8-29-^;  8:45  am] 
aauNQ  COM  4*io-ia-u 


14  CFR  Part  39 

[Docket  Na  96-NM-243-AO;  Amandimnt 
39-0727;  AO  96-18-03] 

RIN  2120-VU64 

Airworthiness  Directives;  Saab  Model 
SAAB  SF340A  and  SAAB  340B  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Saab  Model  SAAB 
SF340A  and  SAAB  340B  series 
airplanes,  that  requires  installation  of  an 
automatic  flight  idle  stop  on  the  control 
quadrant  in  the  flight  compartment. 
This  amendment  is  prompted  by  several 
reports  of  one  or  both  power  levers 
being  moved  aft  of  the  flight  idle  stop 
on  approach.  The  actions  specified  by 
this  AD  are  intended  to  prevent  such 
movement  of  the  power  lever(s)  diuing 
flight,  which  could  result  in  tlie  loss  of 
power  to  one  or  t>oth  engines,  as  well  as 
severe  engine  damage. 
DATES:  Effective  October  4,  1996. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  4, 
1996. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  SAAB  Aircraft  AB,  SAAB  Aircraft 
Product  Support,  S-581.88,  Linkoping, 
Sweden.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  £)ocket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street.  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  E.  Harder,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-1721;  fax  (206)  227-1149. 


SUPPLBMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Saab  Model 
SAAB  SF340A  and  SAAB  340B  series 
airplanes  was  published  in  the  Federal 
Register  on  March  21, 1996  (61  FR 
11591).  That  action  proposed  to  require 
installation  of  an  automatic  flight  idle 
stop  on  the  control  quadrant  in  the 
flight  compartment. 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Support  Car  the  Proposal 

One  commenter  supports  the  proposal 
in  its  entirety. 

Request  To  Extend  Compliance  Time 

Two  commenters  request  that  the 
compliance  time  for  the  installation  be 
extended  beyond  the  proposed  12 
months.  One  commenter  suggests  that 
the  compliance  time  be  extended  to  18 
months  so  that  the  installation  may  be 
performed  during  a  regularly  scheduled 
maintenance  interval.  This  would 
preclude  additional  costs  inciured  from 
special  scheduling  and  additional 
downtime.  The  other  commenter 
requests  that  the  compliance  time  be 
extended  to  20  months  because  the 
current  number  of  available  parts  and 
the  vendors  turnaround  time  for 
delivery  of  parts  will  not  be  able  to 
support  the  modification  of  the  entire 
U.S.  fleet  of  230  airplanes  within  12 
.months. 

TTie  FAA  does  not  conciu*  with  the 
commenters  request.  In  developing  a 
compliance  Ume  for  this  AD  action,  the 
FAA  considered  not  only  the  degree  of 
urgency  associated  with  addressing  the 
subject  imsafe  condition,  but: 

1.  the  recommendations  for 
compliance  time  specified  by  the 
Luftfartsverket  (LFV),  which  is  the 
airworthiness  authority  for  Sweden,  and 
by  the  manufactiuer; 

2.  the  availability  of  required  parts; 
and 

3.  the  practical  aspect  of  instaUing  the 
required  modification  within  an  interval 
of  time  that  parallels  normal  scheduled 
maintenance  for  the  majority  of  affected 
operators. 

Based  on  information  received  bom 
the  manufacturer  relative  to  parts 
availability  and  vendor  tumaroimd 
time,  the  FAA  considers  that  the  12- 
month  compliance  time  is  adequate  if 
operators  make  reasonable  efforts  to 
meet  this  schedule.  However,  under  the 
provisions  of  paragraph  (c)  of  the  final 
rule,  the  FAA  may  approve  requests  for 
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adjustments  to  the  compliance  time  if 
data  are  submitted  to  substantiate  that 
such  an  adjustment  would  provide  an 
acceptable  level  of  safety. 

Request  To  Reference  Latest  Revision  to 
Service  Information 

One  commenter  requests  that  the 
proposal  be  revised  to  cite  the  latest 
revisions  to  the  SAAB  service  bulletins 
as  the  appropriate  source  of  service 
information. 

The  FAA  concurs  with  the 
commeniers  request.  Since  issuance  of 
the  notice,  SAAB  has  issued  the 
following  revisions  to  the  referenced 
service  documents: 

1.  Service  Bulletin  340-76-031, 
Revision  4,  dated  February  25, 1996. 

2.  Service  Bulletin  340-76-032, 
Revision  3,  dated  March  25, 1996. 

3.  Service  Bulletin  340-32-100', 
Revision  2,  dated  March  25,  1996. 

These  revised  service  bulletins  are 
essentially  identical  to  previous 
versions,  but  contain  various  minor 
editorial  corrections  and  updated  cost 
figvues.  They  do  not  affect  modifications 
that  were  accomplished  in  accordance 
with  earlier  versions  of  these  service 
bulletins. 

The  FAA  has  revised  the  final  rule  to 
cite  the  latest  versions  of  the  service 
bulletins  and  has  added  information  to 
specify  that  previous  accomplishment  of 
the  installation  in  accordance  with  any 
earlier  version  of  the  service  bulletin  is 
acceptable  for  compliance  with  the 
applicable  parts  of  the  rule. 

Request  To  Allow  Continued  Flight 
with  Flight  Idle  Stop  Inoperative 

One  commenter  requests  that  the 
proposal  be  revised  to  provide  relief 
irom  the  Master  Minimiun  Equipment 
List  (MMEL)  provisions  to  allow  the 
airplane  to  continue  to  be  operated  if 
the  flight  idle  (FT)  stop  is  inoperative.  In 
support  of  this  request,  the  commenter 
points  out  that  the  Model  SF340 
automatic  FI  stop  is  unique  in  that,  once 
the  override  mechanism  is  activated,  the 
system  cannot  be  reset  without 
maintenance  intervention.  The 
commenter  requests  that  the  proposed 
AD  allow  affected  operators  to  operate 
the  airplane  for  at  least  a  single 
additional  revenue  flight  to  a 
maintenance  base  where  the  FI  system 
can  be  reset  (or  repaired,  if  necessary). 
Such  relief  would  preclude  what  the 
commenter  considers  "an  unreasonable 
exposure  to  loss  of  service"  following 
such  overrides. 

The  FAA  concurs.  In  the  event  of  a 
malhmction  of  the  FI  stop  system,  use 
of  the  FI  stop  override  function  is 
available  to  the  flight  crew.  However, 
due  to  the  redundant  system  design  of 


the  FI  stop,  the  necessity  for  use  of  the 
override  is  expected  to  be  very  rare.  In 
any  case  where  the  automatic  system 
has  malfunctioned  and/or  use  of  the 
override  has  been  necessary,  as  the 
commenter  correctly  notes,  maintenance 
action  is  required  to  return  the  FI  stop 
system  to  an  operational  condition.  If 
adequate  maintenance  support  is  not 
available  upon  landing,  the  FAA  has 
determined  that  the  airplane  may  be 
operated  safely  for  one  revenue  flight  to 
a  location  where  appropriate 
maintenance  can  be  performed, 
provided  that  the  FI  stop  system  has 
been  properly  deactivated  and 
placarded  for  flight  crew  awareness  in 
accordance  with  the  provisions  of  the 
FAA-approved  MMEL.  A  new  paragraph 
has  been  added  to  the  final  rule  to 
specify  this. 

Request  To  Allow  Ck)ntinued  Flight  if 
Anti-Skid  System  is  Inoperative 

This  same  commenter  requests  that 
the  proposal  be  revised  to  provide 
MMEL  relief  to  allow  dispatch  of  an 
airplane  equipped  with  an  automatic  FI 
stop  system  when  the  anti-skid  system 
is  inoperative.  The  commenter  states 
that,  while  the  quadruple  redundancy  of 
the  "release"  signal  to  the  FI  stop 
solenoid  will  minimize  system  faults 
that  cause  the  solenoid  to  not  release, 
this  redundancy  will  result  in  the 
inability  to  defer  the  anti-skid  system. 

The  FAA  does  not  consider  that 
additional  revision  of  the  proposed  rule 
is  necessary.  The  FI  stop  system  uses 
wheel-spin-up  signals  from  the  anti-skid 
system  to  drive  the  FI  stop  to  the  open 
position.  Other  signals,  such  as  weight- 
on-wheels  signals,  are  also  used  to  drive 
the  FI  stop  to  the  open  position,  thus 
providing  a  redundant  system  design  of 
the  FI  stop.  However,  the  Abnormal 
Procedures  specified  in  the  FAA- 
approved  Airplane  Flight  Manual 
(AFM)  that  relate  to  in-flight  failure  of 
the  anti-skid  system  may  include 
instructions  for  the  flight  crew  to 
activate  override  of  the  FI  stop  upon 
landing.  This  use  of  the  FI  stop  override 
then  requires  maintenance  action  to 
reset  and,  as  discussed  in  the  previous 
issue,  the  FAA  has  determined  that  a 
single  flight  for  return  of  the  aircraft  to 
a  location  for  maintenance  will  meet 
acceptable  safety  levels.  Since  the  most 
restrictive  requirements  take  precedence 
in  the  determination  of  dispatch  relief, 
other  equipment,  such  as  the  anti-skid 
system,  may  also  be  required  to  be 
repaired  to  support  the  requirements  for 
the  FI  stop-system. 


Request  To  Provide  Flight  Crew  With 
Indication  of  Status  of  FI  System 

One  commenter  supports^ the  intent  of 
the  proposal,  but  requests  that  it  be 
revised  to  include  a  requirement  to 
provide  the  flight  crew  with  adequate 
indication  of  the  system  status  and 
failure  annunciation,  as  well  as  a  means 
to  verify  that  the  system  is  operational 
while  in  flight.  The  commenter 
considers  that  a  status  indicator  is 
required  to  inform  the  flight  crew  of  the 
mode  of  the  lockout  system.  As  a 
minimum,  this  indicator  should  inform 
the  crew  of  two  conditions: 

1.  the  system  has  experienced  a 
failure  of  some  type,  and 

2.  ground  idle  will  not  be  available 
when  it  should  be. 

This  commenter  also  considers  that  a 
means  is  necessary  to  allow  the  crew  to 
test  (fault  check)  and  verify  the  system 
status  and  operability.  Accurate 
knowledge  of  the  system's  status  can  be 
critical  to  the  safety  of  the  operation. 

The  FAA  conciu^s  partially  with  the 
commenter's  statements  about  the  need 
for  adequate  status  indication  and  crew 
verification.  The  automatic  FI  stop 
system  has  been  designed  to  provide 
status  indication  to  the  flight  crew.  The 
position  of  the  FI  stop  in  either  the 
"open"  position  (no  blocking  of  power 
levers  into  beta)  or  "closed"  position  is 
provided  by  means  of  indications  on  the 
top  of  the  Flight  Status  Panel  (FSP)  as 
follows: 

•  FI  stop  (blue):  FI  stop  is  open  and 
landing  gear  is  down  and  locked.  This 
is  the  normal  indication  when  the 
airplane  is  electrically  powered  on  the 
ground.  The  blue  light  normally  will 
turn  off  when  the  landing  gear  is 
retracted  after  takeoff,  and  it  does  not 
illuminate  for  the  duration  of  the  flight. 
If  the  landing  gear  is  not  retracted 
following  takeoff,  the  light  will  stay  on, 
and  the  FI  stop  will  remain  open,  until 
all  wheels  have  spim  down  to  less  than 
9  knots,  which  may  take  up  to  90 
seconds. 

•  FI  stop  open  (amber):  This  light 
indicates  an  abnormal  situation, 
showing  that  the  FI  stop  is  open, 
although  landing  gear  is  not  down  and 
locked.  The  amber  light  will  api>ear  if 
the  FI  stop  fails  to  close  after  takeoff 
when  the  landing  gear  is  retracted, 
indicating  that  there  is  no  protection 
against  movement  of  the  power  levers 
into  beta  during  flight.  This  light  also 
will  appear  if  the  manual  override  knob 
is  pulled,  causing  the  FI  stop  to  open. 
This  status  indication  is  intended  to 
alert  the  flight  crew  when  FI  stop 
protection  is  not  available;  therefore, 
increased  crew  awareness  is  necessary 
to  prevent  inadvertent  placement  of  the 
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Sower  lever)  into  beta  mode  during 
ight. 

These  statiis  indications  do  not, 
however,  predict  an  upcoming  failiue  of 
the  FI  stop  t(^  open  correctly  upon 
landing.  DuQ  to  theredimdant  system 
design  of  the  FI  stop,  and  based  on  the 
failure  analysis  probabilities, 
malfunction  of  the  FI  stop  system  that 
would  result  in  the  system  remaining 
closed  after  Oouchdown  is  predicted  to 
be  very  infrequent.  In  the  event  of  a 
malfunction  or  if  adverse  runway 
conditions  result  in  the  FI  stop 
remaining  closed  up>on  touchdown,  the 
override  mechanism  is  always  available 
to  the  flight  crew.  Operators  may  refer 
to  SAAB  340  Operations  Bulletin  No. 
52,  which  describes  procedures  to  be 
followed  in  such  an  event. 

As  for  the  commenter's  request  for  a 
means  to  allow  the  flight  crew  to  test 
(fault  check)  and  verify  the  system 
status  and  operability,  the  FAA  points 
out  that  the  PI  stop  lights  on  the  FSP, 
as  described  above,  provide  an  accurate 
indication  of  the  system  operation;  in 
light  of  this,  the  FAA  does  not  consider 
it  necessary  tb  add  a  flight  crew  test  in 
addition  to  this  status  information. 
AddiUonally.  lamp  checks  may  be 
performed  by  the  flight  crew  to  ensure 
that  the  FI  stop  indication  lights 
themselves  aie  operational. 

Retpiest  To  ladude  ProTisioos  To 
Minimize  Compound  System  Failures 

The  same  csmmenter  requests  that  the 
proposal  be  revised  to  include 
provisions  to  minimize  or  exclude 
compound  systems  failures,  and  to 
ensure  that  the  flight  crew  is  able  to 
override  the  automatic  system  if  it 
becomes  necessary  to  do  so.  If  these 
featvues  are  not  available,  the 
commenter  r^uests  that  the  FI  stop 
system  be  changed  to  incorporate  them. 
To  support  itj  request,  the  commenter 
states  that  provisions  must  be  made  to 
eliminate  failiue  modes  that  would 
result  in  certdln  systems  being 
simuhaneously  disabled.  The  primary 
concern  is  the  controllability  of  the 
airplane  on  llje  ground.  Inability  to 
select  ground'  idle  after  landing  may 
seriously  degrade  the  airplane's 
stopping  performance.  If  a  failiue  that 
prevents  access  to  ground  idle  also 
disables  othef  ground  operation  related 
systems  (such  as  nose  wheel  steering], 
the  stopping  capability  and/or  the 
controllability  of  the  airplane  could  be 
seriously  compromised.  In  order  to 
further  improve  the  reliability  and 
independence  of  the  FI  stop  installation, 
this  commenter  urges  incorporation  of 
three  specific, design  considerations: 

1.  the  abiliti'  to  tap  the  spin-up  signal 
in  its  rawest  ij^ble  form,  prior  to  it 


being  processed  by  any  digital/control 
component,  to  avoid  its  loss  if  that 
component  should  fail; 

2.  a  redundant,  parallel  spin-up  signal 
provided  in  case  of  a  failure  or  lack  of 
signal  from  one  sensor; 

3.  a  revision  to  the  system  operation 
that  will  address  the  possibility  of 
reduced  wheel  spin^up  (i.e., 
hydroplaning). 

Related  to  the  possibility  of  such 
failures,  this  commenter  also  states  that 
provisions  must  be  made  to  enable  the 
flight  crew  to  deliberately  and  rapidly 
override  the  FI  stop  system.  This  is 
necessary  to  prevent  a  system  failure 
from  creating  a  potentially  hazardous 
situation  when  the  crew  is  attempting  to 
stop  the  airplane.  The  commenter  states 
that,  if  power  cannot  be  reduced  below 
flight  idle  during  the  landing  roll-out, 
the  stopping  capability  of  the  airplane 
will  be  significantly  degraded, 
potentially  resulting  in  a  runway 
overrun. 

The  FAA  concurs  with  this 
commenter's  statements,  but  finds  that 
no  revision  to  the  rule  is  necessary 
because  the  design  features  suggested  by 
the  commenter  already  have  been 
incorporated  into  the  FI  stop  system. 
The  quadruple  redimdancy  of  the 
"release"  signal  to  the  FI  stop  solenoid 
has  been  designed  in  order  to  minimize 
system  faults  that  would  cause  the 
solenoid  to  not  release.  If  the  left  or 
right  landing  gear  is  extended,  and  if 
any  one  of  the  left  or  right  inboard  or 
outboard  wheel  speed  signals  is  greater 
than  25  knots,  or  if  the  left  or  right 
weight-on-wheels  signal  is  true,  then  the 
FI  stop  system  is  opened,  permitting 
unrestricted  movement  of  the  power 
levers. 

Additionally,  in  the  unlikely  event 
that  this  combination  of  data  foils  to 
drive  the  FI  stop  to  the  "open"  position, 
a  manual  override  knob  is  also  available 
to  the  flight  crew.  When  this  override 
knob  is  pulled,  the  FI  stop  will  be 
mechanically  forced  to  the  "open" 
position.  This  combination  of  the 
redundant  signal  inputs  and  the 
override  knob  was  intentionally 
designed  into  the  FI  stop  system  to 
enable  selection  of  beta  modes  when 
necessary  for  slowing  action. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 


Cost  Impact 

The  FAA  estimates  that  224  airplanes 
of  U.S.  registry  will  be  afiiected  by  this 
proposed  AD.  Accomplishment  of  the 
required  installations  will  take  between 
122  and  142  work  hours  per  airplane, 
depending  upon  the  configuration  of  the 
airplane.  The  average  labor  rate  is  $60 
per  work  hour.  Required  parts  will  cost 
approximately  $9,300  per  airplane. 
Based  on  these  figiues,  the  cost  impact 
of  this  AD  on  U.S.  operators  is  estimated 
to  be  between  $3,722,880  and 
$3,991,680  (or  between  $16,620  and 
$17,820  per  airplane). 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  futiue  if  this  AD 
were  not  adopted.  , 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  bom  the  Rules 
Docket  at  the  location  provided  under 
the  caption  AOOfiESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation    ' 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 
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PART  3»— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

96-18-03    Saab  Aircraft  AB:  Amendment 

39-9727.  Docket  95-NM-243-AD. 
'  Applicability:  Model  SAAB  SF340A  series 
airplanes,  serial  numbers  -004  through  -159 
inclusive;  and  Model  SAAB  340B  series 
airplanes,  serial  numbers  -160  through  -379 
inclusive;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been  - 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
surplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affiected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  movement  of  both  power 
levers  aft  of  the  flight  idle  stop  during  flight, 
which  could  result  in  loss  of  power  to  both 
engines,  as  well  as  severe  engine  damage, 
accomplish  the  following: 

(a)  Within  12  months  after  the  effective 
date  of  this  AD,  accomplish  the  requirements 
of  paragraphs  (a)(1),  (a)(2),  and  (a)(3)  of  this 
AD. 

Note  2:  The  actions  specified  in  paragraphs 
(a)(1)  and  (a)(2)  of  this  AD  may  be 
accomplished  prior  to,  or  in  conjunction 
with,  the  accomplishment  of  the  requirement 
of  paragraph  (a)(3)  of  this  AD. 

(1)  Modify  the  electrical  system  of  the 
flight  idle  stop  in  accordance  with  Saab 
Service  Bulletin  340-76-031,  Revision  04, 
dated  February  25, 1996. 

Note  3:  Accomplishment  of  this 
modification  prior  to  the  effective  date  of  this 
AD  in  accordance  with  previous  revisions  of 
Saab  Service  Bulletin  340-76-031  is 
considered  acceptable  for  compliance  with 
this  paragraph. 

(2)  Install  a  control  unit  with  a  wheel  spin- 
up  signal  in  accordance  with  Saab  Service 
Bulletin  340-32-100,  Revision  02,  dated 
March  25, 1996. 

Note  4:  Accomplishment  of  this 
installation  prior  to  the  effective  date  of  this 
AD  in  accordance  with  previous  revisions  of 
Saab  Service  Bulletin  340-32-100  is 
considered  acceptable  for  compliance  with 
this  paragraph. 

(3)  Install  an  automatic  flight  idle  stop  on 
the  control  quadrant  in  the  flight 


compartment  in  accordance  with  Saab 
Service  Bulletin  340-76-032,  Revision  03, 
dated  March  25, 1996. 

Note  S:  Accomplishment  of  this 
installation  prior  to  the  effective  date  of  this 
AD  in  accordance  with  previous  revisions  of 
Saab  Service  Bulletin  340-76-032  is 
considered  acceptable  for  compliance  with 
this  paragraph. 

Note  6:  Paragraph  2.  A.  of  the 
Accomplishment  Instructions  of  Saab  Service 
Bulletin  340-76-032  specifies  procedures  for 
removal  of  a  mechanical  beta  stop 
mechanism  fit)m  the  airplane.  Since 
installation  of  a  mechanical  beta  stop 
mechanism  was  not  previously  required  for 
all  airplanes  by  AD,  that  mechanism  may  not 
have  been  installed  on  certain  airplanes 
affected  by  this  AD.  In  such  cases, 
procedures  for  removal  of  the  mechanical 
beta  stop  would  not  apply. 

(b)  In  cases  where  the  automatic  flight  idle 
(FI)  stop  has  malfunctioned  and/or  use  of  the 
FI  stop  override  has  been  necessary,  the 
airplane  may  be  operated  for  one  revenue 
flight  to  a  location  where  required 
mainten'ance/repair  can  be  performed, 
provided  that  the  FI  stop  system  has  been 
properly  deactivated  and  placarded  for  flight 
crew  awareness  in  accordance  with  the 
provisions  of  the  FAA-approved  Master 
Minimum  Equipment  List  (MMEL). 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  7:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  fitim  the  Standardization  Branch, 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  modification  and  installations  shall 
be  done  in  accordance  with  Saab  Service 
Bulletin  340-76-031,  Revision  04,  dated 
February  25, 1996;  Saab  Service  Bulletin 
340-32-100,  Revision  02,  dated  March  25, 
1996;  and  Saab  Service  Bulletin  340-76-032. 
Revision  03,  dated  March  25, 1996.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  SAAB 
Aircraft  AB,  SAAB  Aircraft  Product  Support, 
S-581.88,  Linkoping,  Sweden.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

(f)  This  amendment  becomes  effective  on 
October  4, 1996. 


Issued  in  Renton,  Washington,  on  August 
21, 1996. 
Dairell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  96-22009  Filed  8-29-96;  8:45  ami 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Part  307 

Regulations  Under  the  Comprehensive 
Smokeless  Tol>acco  Health  Education 
Act  of  1986 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Final  rule. 

summary:  The  Comprehensive 
Smokeless  Tobacco  Health  Education 
Act  of  1986  ("Smokeless  Tobacco  Act") 
requires  that  all  packaging  and 
advertising  for  smokeless  tobacco 
products  display  one  of  three  health 
warnings  in  rotating  sequence.  On 
January  16,  1993,  the  Commission 
published  a  Notice  of  Proposed 
Rulemaking  seeking  public  comment  on 
a  method  for  rotating  the  health 
warnings  on  promotional  materials 
based  on  the  date  of  dissemination  of 
the  materials.  On  February  14, 1995,  the 
Commission  published  another  Notice 
of  Proposed  Rulemaking  seeking  public 
comment  on  a  proposal  to  permit 
rotation  of  warnings  on  utilitarian  items 
based  on  either  the  date  of  order  or  the 
date  of  dissemination  of  the  items, 
provided  the  production  of  such  items 
is  carried  out  in  a  manner  consistent 
with  customary  business  practices. 

Having  considered  all  of  the  issues 
raised  during  the  two  public  comment 
periods,  the  Commission  is  now 
amending  the  regulations  governing 
utilitarian  items  and  the  regulations 
governing  promotional  materials  to 
permit  rotation  based  on  either  the  date 
of  order  or  the  date  of  dissemination, 
provided  the  production  of  such  items 
or  materials  is  carried  out  in  a  manner 
consistent  with  customary  business 
practices.  This  document  contains  the 
statement  of  basis  and  purpose  and  the 
text  of  the  final  regulations. 
EFFECTIVE  DATE:  The  effective  date  of 
these  regulations  will  be  September  30, 
1996. 

ADDRESSES:  Requests  for  copies  of  the 
regulations  and  the  statement  of  basis 
and  purpose  should  be  sent  to  Public 
Reference  Branch,  Room  130,  Federal 
Trade  Commission,  6th  &  Pennsylvania 
Ave.  NW,  Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Phillip  S.  Priesman,  Attorney,  Division 
of  Advertising  Practices,  Federal  Trade 
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Commission,  6th  &  Pennsylvania  Ave. 
NW,  WashiWon.  DC  20580.  (202)  326- 
2484.  I 

supplemeniUry  information: 

Statement  of  Basis  and  Purpose 

/.  Introduction 

Congress  enacted  the  Comprehensive 
Smokeless  tobacco  Health  Education 
Act  of  1986  for  the  express  purpose  of 
educating  the  public  about  the  health 
consequences  of  using  smokeless 
tobacco  products.  (Public  Law  No.  99- 
252, 100  Stqt.  30  (1986).  15  U.S.C.  4401 
et  seq.).  To  4chieve  this  end,  the  Act 
required  tha  random  display  of  three 
warnings  on  the  packaging  and  the 
rotation  of  tnese  warnings  in  the 
advertising  ^f  smokeless  tobacco 
products. 
Specifically,  the  Smokeless  Tobacco 
'  Act  mandated  that  one  of  the  following 
three  health  rwamings  appear  in  the 
labeling  and  advertising  (with  the 
exception  of  outdoor  billboard 
advertising)  of  smokeless  tobacco 
products:      ; 
Warning:  Thjis  product  may  cause 

mouth  caiicer. 
Warning:  This  product  may  cause  gum 

disease  and  tooth  loss. 
Warning:  This  product  is  not  a  safe 
alternative  to  cigarettes. 
The  Comniission's  original 
regulations  applying  the  Act  to 
promotional  materials  provided  that  "[a] 
satisfactory  plan  for  point-of-sale  and 
.  non-point-ofrsale  promotional  materials 
*  •  *  could  {provide  for  rotation 
according  to  the  time  that  the  material 
is  scheduled  to  be  disseminated  or  the 
order  date  for  the  material."  51  Fed. 
Reg.  40005,  40023  (1986).  Point-of-sale 
materials  include  shelf-talkers  (a  card  or 
brochure  attached  to  the  shelf  where  the 
product  is  located  in  a  retail  outlet), 
rack  header  <|ards  (cards  identifying  a 
particular  snjokeless  brand  on  semi- 
circular rackf  displaying  cans  of  snuff), 
and  tear  pad*.  Non-point-of-sale 
materials  intrude  direct  mail  circulars, 
coupons,  leaflets  and  pamphlets. 

Tne  Commission's  original 
regulations  tempted  utilitarian  items 
from  the  regulations  governing  the 
rotation  and  display  of  the  health 
warnings.  Th|e  exemption  for  utilitarian 
items  was  challenged  in  court,  and  the 
court  ultimatfely  ordered  the 
Commission  to  delete  the  exemption.  ■ 
Accordingly,  in  1991,  the  Commission 
issued  final  rsgulations  setting  out 
requirements  for  the  rotation  and 
display  of  hedth  warnings  on  utilitarian 
items.  Dunn;  its  consideration  of  the 
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1991  rulemaking  proceeding,  the 
Commission  be^me  concerned  that 
companies  could  order  a  year's  supply 
of  utilitarian  items  at  one  time,  and 
thereby  display  only  one  warning  over 
an  entire  year.  The  Commission  also 
was  concerned  that  this  apparent 
loophole  could  likewise  apply  tO' 
promotional  materials.  Thus,  the 
Commission  amended  its  regulations 
governing  rotation  of  both  promotional 
objects  and  utilitarian  objects,  and 
called  for  "rotation  according  to  the  date 
the  materials  or  objects  are 
disseminated."  The  Commission  noted, 
however,  that  this  coidd  impose  a 
hardship  on  a  company  that  was  unable 
to  foresee  its  distribution  schedule 
when  placing  the  order.  To  alleviate  this 
hardship,  the  rule  also  permitted 
rotational  plans  whereby  each  warning 
would  be  displayed  on  an  equal  number 
of  objects  comprising  any  given  order. 
Under  this  option,  for  promotions 
lasting  one  year  or  longer,  the  company 
coidd  distribute  promotional  materials 
or  utilitarian  items  bearing  the  same 
warning  for  four  months,  and  then 
switch  to  another  warning.  If  the 
promotion  was  scheduled  to  last  less 
than  one  year,  the  materials  or  items 
bearing  the  various  warnings  could  be 
distributed  randomly. 

With  regard  to  promotional  materials, 
the  Commission  published  this  rule  for 
additional  public  comment  on  January 
16,  1993.  The  initial  comment  period 
was  to  expire  on  February  16, 1993,  but 
the  Commission  extended  the  deadline 
until  March  23, 1993.  Oiuing  this  time, 
the  Commission  received  five 
comments.  Four  of  the  comments  were 
from  manufactiners  of  smokeless 
tobacco  products,  and  one  was  from  a 
trade  association  representing  the 
manufacturers. 

On  February  14, 1995,  die 
Commission  published  a  Notice  of 
Proposed  Rulemaking  seeking  comment 
on  whether  the  requirements  for  rotating 
the  health  warnings  on  utilitarian  items 
should  be  amended.  The  proposed  rule 
permitted  the  rotation  of  warnings  on 
utilitarian  items  according  to  either  the 
date  the  item  is  ordered  or  the  date  of 
dissemination,  provided  that  the 
production  of  the  materials  is  carried 
out  consistent  with  customary  business 
practices.  The  Commission  received 
four  comments,  all  of  which  supported 
the  proposed  rule.  All  four  comments 
were  fi^m  manufacturers  of  smokeless 
tobacco  products. 

U.  The  Regulations 

The  Commission's  original 
regulations  were  written,  for  the  most 
part,  as  creating  safe  harbors  rather  thap 
imposing  mandatory  requirements  for 


compliance  with  the  Smokeless  Tobacco 
Act.  The  regulations  issued  in  1991  with 
respect  to  utilitarian  items  and 
promotional  materials  and  those 
proposed  again  in  1993  regarding 
promotional  materials  removed  the  safe 
harbor  provisions,  and  specified  that  the 
appropriate  warning  would  be 
determined  by  the  date  the  materials 
were  scheduled  for  dissemination,  with 
a  Umited  option  for  random  display. 
The  comments  the  Commission  received 
indicated  that  requiring  rotation  based 
on  date  of  dissemination,  even  with  the 
limited  option  for  random  display,  was 
likely  to  impose  additional,  possibly 
significant,  costs  on  smokeless  tobacco 
manufacturers  and  their  suppliers.  Both 
the  date  of  dissemination  requirement 
and  the  more  flexible  date  of  order  safe 
harbor  appear  likely  to  meet  the  chief 
benefit  intended  by  the  regulations: 
Providing  a  system  for  the  rotation  of 
health  warnings  as  required  by  the 
Smokeless  Tobacco  Act.  Consequently, 
the  Commission  is  returning  to  the       , 
previous  more  flexible  approach  and 
specifying  safe  harbors  for  complying 
with  the  Smokeless  Tobacco  Act's 
warning  requirements  by  amending  the 
regulation  governing  utilitarian  items, 
and  retaining  the  present  rotation 
schedule  for  promotional  materials 
except  for  the  amendment  that  such 
materials  be  produced  in  accordance 
with  customary  business  practices.  With 
these  amendments,  the  regulations 
governing  the  rotation  of  warnings  for 
utilitarian  items  will  mirror  those  for 
promotional  materials. 

Given  the  practical  constraints 
associated  with  the  production  and 
dissemination  of  utilitarian  items  and 
those  for  promotional  materials,  the 
Comrnission  believes  that.the  industry 
should  be  given  some  flexibility  in 
conforming  the  rotation  requirements  to 
these  types  of  advertising,  while  at  the 
same  time  ensuring  that  the  warnings 
rotate  as  required  by  the  Smokeless 
Tobacco  Act.  If,  however,  there  is  a 
pattern  of  abuse  or  confusion  suggesting 
that  the  safe  harbors  do  not  provide  for 
adequate  rotation  of  the  warnings,  the 
Commission  will  reconsider  whether  it 
is  necessary  to  promulgate  regulations 
providing  less  flexibility  and  more 
specificity.  In  particular,  the 
Commission  may  reconsider  whether  to 
impose  the  mandatory  dateof 
dissemination  requirement  for  the 
rotation  of  both  utilitarian  items  and 
promotional  materials. 

A.  Comments  Regarding  the  Rotation  of 
Utilitarian  Items 

The  comments  indicate  that 
producing  utilitarian  items  that  comply 
with  a  rotation  standard  based  upon 
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date  of  dissemination  is  expensive  and 
imposes  burdens  on  the  smokeless 
tobacco  manufacturers.  According  to 
one  comment,  the  date  of  dissemination 
requirement  is  burdensome  due  to  the 
difficuhy  of  predicting  the  demand  for 
any  item  in  advance.  This  comment 
notes  that  such  prediction  is  difficult 
both  because  methods  of  forecasting 
demand  are  imprecise  and  because 
premium  promotions  offering  utilitarian 
items  often  change  during  the  course  of 
the  promotion  due  to  competitive 
conditions.^  Several  comments  state  that 
the  date  of  dissemination  requirement 
requires  companies  to  order  an  excess 
supply  of  utilitarian  items  to  enstue  that 
the  supply  is  not  exhausted  before  the 
promotion  ends.'  These  comments 
Ukewise  state  that  the  need  to  order  an 
excess  supply  of  items  adds  both 
warehousing  and  inventory  costs  (both 
in  terms  of  manpower  and  facilities).* 
And,  as  inventory  costs  increase,  so  do 
firei^t  costs,  according  to  these 
comments.  Another  comment  states  that 
its  inability  to  acciu'ately  forecast 
demand  as  well  as  the  lead  time  needed 
to  order  items  adds  planning  and 
administrative  costs,  including  added 
costs  of  coordinating  with  suppliers, 
warehousing  inventory,  tracking 
inventory,  and  distributing  items.' 

B.  Comments  Regarding  the  Rotation  of 
Promotional  Materials 

The  comments  from  the  smokeless 
tobacco  manufactiu«rs  are  similar  to 
those  for  utilitarian  items.  The 
comments  state  that  the  companies 
exercise  very  little  control  over  the 
actual  rate  or  date  of  dissemination  of 
promotional  materials.^  In  addition,  to 
comply  with  the  proposed  date  of 
dissemination  requirement, 
manufacturers  would  need  to  produce 
most  of  their  materials  in  significantly 
larger  quantities  to  ensure  an  adequate 
supply  of  materials  with  each  of  the 
warnings.  This  would  increase  their 
production  expenses,  as  well  as  the  cost 
of  shipping,  warehousing,  and 
distributing  the  materials.''  Several 
companies  might  also  need  to  hire 
additional  employees  to  handle  the 
increased  workload.*  Fmther,  much  of 


^Comment  of  Pinkerton  at  6  (April  17, 1995). 

'CommenU  of  Conwood  at  3  (April  17. 1995); 
Pinkerton  at  6  (April  17,  1995). 

♦Comment  of  Pinkerton  at  6  (April  17, 1995). 

>  Comment  of  United  States  Tobacco  Co.  at  9 
(April  11. 1995). 

'Comments  of  Conwood  at  2-3  (April  17, 1993); 
Smokeless  Tobacco  Council  at  3  (March  18, 1993); 
Pinkerton  at  5  (March  17, 1993). 

7  Comments  of  Helme  at  2  (March  5, 1993); 
United  States  Tobacco  Co.  at  10-11  (March  18, 
1993);  Pinkerton  at  3-4  (March  17, 1993). 

■Comments  of  Smokeless  Tobacco  Council  at  6 
(March  18, 1993);  United  States  Tobacco  Co.  at  18- 


the  additional  burden  would  fall  on  the 
businesses  that  produce  and  supply  the 
materials  to  the  tobacco  companies. 
While  these  businesses  would  likely 
pass  on  their  increased  costs  to  their 
customers,  some  of  these  suppliers 
might  lack  the  resources  to  meet  the 
increased  production  requirements,  thus 
forcing  them  to  lose  a  significant  portion 
of  their  business. 

According  to  some  of  the  comments, 
the  proposed  regulations  would  also 
raise  environmental  issues  by  increasing 
the  amount  of  waste  generated  in 
producing  materials.'  To  comply  with 
the  proposed  requirements, 
manufacturers  of  smokeless  tobacco 
would  need  to  order  greater  quantities 
of  materials  displaying  each  different 
warning  label.  Rather  than  being  able  to 
exhaust  the  existing  supply  of  materials 
before  re-ordering,  companies  would 
need  to  switch  to  materials  printed  with 
a  different  warning  on  the  specified 
date,  and  throw  out  or  otherwise  destroy 
all  of  the  remaining  materials  with  the 
outdated  warning.  According  to  the 
comments,  this  would  only  add  to  the 
nation's  growing  environmental 
concerns. '° 

C.  Commission  Conclusions 

Based  on  its  review  of  these 
comments,  the  Commission  believes  it 
is  appropriate  to  adopt  a  rotation 
method  that  allows  rotation  to  be  based 
on  either  the  date  of  order  or  the  date 
of  dissemination,  as  long  as  "the 
production  of  such  materials  is  carried 
out  in  a  manner  consistent  v^rith 
customary  business  practices."  Such  a 
method  will  fulfill  the  piupose  of  the 
Smokeless  Tobacco  Act  and  prevent 
manufacturiars  fiom  circumventing  the 
rotation  requirement  without  imposing 
a  substantial  hardship  on  the 
manufacturers  and  their  suppliers. 
Almost  all  of  the  members  of  the 
industry  have  demonstrated  their  ability 
to  comply  with  a  rotation  requirement 
based  on  the  date  of  order  by  submitting 
rotational  plans  that  follow  this 
schedule.  Moreover,  the  addition  of  the 
requirement  that  production  be  based 
upon  business  considerations  will 
ensure  that  permitting  rotation  based  on 
date  of  order  will  not  frustrate  the  Act's 
requirement  that  the  warnings  rotate. 
The  inclusion  of  this  "caveat"  is 
intended  to  inhibit  bulk-ordering  by 
companies  to  avoid  any  one  particular 
warning." 


Some  comments  suggest  that  the 
Commission  could  lessen  the  burden  on 
the  smokeless  tobacco  manufacturers  by 
allowing  for  the  random  simultaneous 
display  of  the  various  warnings  on 
promotional  materials.  The  Smokeless 
Tobacco  Act  and  the  Commission's 
regulations  specifically  permit  random 
simultaneous  display  for  packaging. 
However,  the  Smokeless  Tobacco  Act 
expressly  provided  for  different 
methods  of  assuring  the  rotation  of  the 
three  warnings  for  packaging  and    . 
advertising.  On  packaging,  the  Act 
specifies  that  the  warnings  be  displayed 
randomly  in  as  equal  a  niunber  of  times 
as  possible.  In  advertising,  however,  the 
Act  mandates  the  rotation  of  the  three 
warnings  in  alternating  sequence  every 
four  months.  While  random 
simultaneous  display  may  meet  the 
Act's  directives  applicable  to  packaging, 
it  generally  would  not  appear  to  satisfy 
the  prescribed  rotation  in  alternating 
sequence  in  advertising.  The 
Commission,  therefore,  concludes  that 
the  regulations  should  not  provide  for 
random  simultaneous  display  of  either 
utihtarian  items  or  promotional 
materials. '2 

Thus,  the  Commission's  final 
regulations  provide  that  the  rotation  of 
the  health  warnings  on  utilitarian  items 
and  promotional  materials  may  be  based 
upon  either  the  date  of  order  or  the  date 
of  dissemination  of  the  materials, 
provided  that  the  items  or  materials  are 
produced  in  accordance  with  customary 
business  practices. 

m.  Regulatory  Flexibility  Act 

When  the  Commission  first 
promulgated  the  smokeless  tobacco 
regulations,  the  agency  certified  that  the 
Regulatory  Flexibihty  Act's  requirement 
for  regulatory  analysis  was  not 
applicable  because  the  regulation  did 


20  (March  18, 1993);  Conwood  at  5  (March  16, 
1993);  Pinkerton  at  4  (March  17, 1993);  Helme  at 
2  (March  5, 1993). 
'Comment  of  Conwood  at  6  (March  16, 1993). 

■  ■  Such  bulk-ordering  was  raised  as  a  concern 
during  the  Commission's  1991  rulemaking 


regarding  the  rotation  of  warnings  on  smokeless 
tobacco  utilitarian  items.  56  FR  11653, 11659 
(1991). 

"In  1985,  the  Commission  reached  a  similar 
conclusion  with  respect  to  the  rotation  of  warnings 
on  cigarette  packaging.  The  Comprehensive 
Smoking  Education  Act  C'Cigarette  Act")  specified 
that  the  four  statutory  health  warnings  had  to  rotate 
quarterly.  15  U.S.C.  1331(c).  Pursuant  to  the 
Cigarette  Act,  the  cigarette  companies  submitted  a 
rotational  warning  plan  that  called  for  the  random 
simultaneous  display  of  the  warnings  on  cigarette 
packages.  The  Commission  rejected  this  proposal, 
notifying  the  companies  and  the  relevant 
committees  of  Congress  of  its  action.  Subsequently, 
the  Congress  amended  the  rotational  warning 
requirements  of  the  Cigarette  Act  to  allow 
simultaneous  rotation  on  packaging  only  for  those 
cigarette  companies  thai  sold  less  than  one-fourth 
of  one  percent  of  all  cigarettes  sold  in  the  United 
States.  The  Nurse  Education  Amendments  of  1985, 
Pub.  L.  99-92,  99  Stat.  393,  402-403  (1985).  The 
same  Congress  later  enacted  the  Smokeless  Tobacco 
Act,  with  its  different  rotational  warning  schemes 
for  smokeless  tobacco  packages  and  for  smokeless 
tobacco  advertisements. 
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not  appear  t(  i  have  a  significant 
economic  im  pad  on  a  substantial 
number  of  snail  entities.  51  FR  40005, 
40014  (1986].  In  its  subsequent  Notice, 
the  Commisaion  noted  that  the  proposed 
amendments,  did  not  change  the 
regulations  sufficient  to  alter  its 
previous  "na  impact"  determination; 
nonetheless,  ^o  ensure  that  no 
substantial  ii^pact  was  being 
overlooked,  tfae  Commission  requested 
public  commient  on  the  effect  of  the 
proposed  regulations  on  costs, 
profitability,  competitiveness,  and 
employment  in  small  entities.  54  FR 
31541  (1989). 

Two  of  the' comments  received  during 
the  comment  period  for  promotional 
materials  discussed  the  effect  that 
•regulations  r^uiring  rotation  based 
upon  date  of  dissemination  would  have 
on  small  businesses.  The  Smokeless 
Tobacco  Cou^icil  noted  that  smaller 
smokeless  tol^cco  manufacturers  may 
be  unable  to  Absorb  any  additional 
production  cOsts,  and  may  eliminate 
their  promotional  programs.  The 
Smokeless  Tobacco  Council  and 
Conwood  Toi^cco  Company  noted  that 
small  suppliers  may  be  unable  to  make 
the  necessary  adjustments.  No  other 
comments  on  burden  were  received 
diuing  the  19{93  comment  period  for 
promotional  tiaterials  and  no  conunents 
on  burden  ware  received  during  the 
1995  comment  period  for  utilitarian 
items.  By  permitting  rotation  based 
upon  date  of  ^rder  or  date  of 
dissemination,  the  final  regulations  will 
avoid  any  of  these  potential  burdens  on 
small  entities.  Thus,  the  Commission 
certifies  that  the  amendments  will  not 
have  a  significant  economic  impact  on 
a  substantial  Dumber  of  small  entities.  5 
U.S.C.  §  605(1^)  (1982), 

IV.  Effective  ^te 

During  the  ^mment  period 
concerning  the  proposed  regulations  for 
promotional  items,  the  Commission 
received  two  Comments  requesting  that 
if  the  Commission  adopts  a  requirement 
that  promotional  items  rotate  according 
to  the  date  of  dissemination,  the 
Commission  ipclude  a  grandfather 
clause  delaying  the  effiective  date  of  the 
'  rule  for  at  least  two  years  from 
publication  of  the  final  rule,  to  enable 
companies  to  use  up  their  existing 
inventory  of  materials,  and  to  allow 
suppliers  tim^  to  make  the  necessary 
adjustments.  '*  The  Commission, 
however,  doe«  not  believe  that  any 
grandfather  period  is  necessary  given 
the  flexibili^  {permitted  by  the  amended 


■^Comments  of  Smokeless  Tobacco  Council  at  7 
(March  18. 1993):  United  Sutes  Tobacco  Co.  at  23 
(Match  IB.  1993). 


regulations.  In  addition,  the 
Commission  notes  that  the  major 
smokeless  tobacco  manufacturers  have 
all  previously  filed  plans  calUng  for 
rotation  based  on  date  of  order,  one  of 
the  permitted  methods  of  rotation  under 
the  amended  regulations.  However,  the 
Commission  will  provide  thirty  (30) 
days  for  companies  to  come  into 
compliance  with  these  amendments. 
Thus,  the  efliective  date  for  the 
regulations  governing  the  date  that 
serves  as  the  basis  for  rotating  warnings 
on  promotional  materials  is  thirty  (30) 
days  firom  the  date  of  pubUcation  of  the 
final  rule. 

List  of  Subjects  in  16  CFR  Part  307 

Health  warnings.  Smokeless  tobacco. 
Trade  practices. 

Accordingly,  Part  307  of  16  CFR 
Chapter  I  is  amended  as  follows: 

PART  307— REGULATIONS  UNDER 
THE  COMPREHENSIVE  SMOKELESS 
TOBACCO  HEALTH  EDUCATION  ACT 
OF  1986 

1.  The  authority  for  Part  307 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  4401  etseq. 

2.  Section  307.12(b|)  is  revised  to  read 
es  follows: 

$307.12    RotatkMi.  display,  and 
dissemination  of  warning  statements  in 
smoltsless  tolMcco  advertising. 

***** 

(b)  Each  manufacturer,  packager,  or 
importer  of  a  smokeless  tobacco  product 
must  submit  a  plan  to  the  Commission 
or  its  designated  representative  that 
ensures  that  the  three  warning 
statements  are  rotated  every  foiu-  (4) 
months  in  alternating  sequence.  There 
may  be  more  than  one  system,  however, 
that  comphes  with  the  Act  and  these 
regulations.  For  example,  a  plan  may 
require  all  brands  to  display  the  same 
warning  during  each  four-month  period 
or  require  each  brand  to  display  a 
different  warning  during  a  given  four- 
month  period.  A  plan  shall  describe  the 
method  of  rotation  and  shall  include  a 
list  of  the  designated  warnings  for  each 
four-month  period  diuing  the  first  year 
for  each  brand.  A  plan  shall  describe  the 
method  that  will  be  used  to  ensure  the 
proper  rotation  in  different  advertising 
media  in  sufficient  detail  to  ensure 
compliance  with  the  Act  and  these 
regulations,  although  a  number  of 
different  methods  may  satisfy  these 
requirements.  For  example,  a 
satisfactory  plan  for  advertising  in 
newspapers,  magazines,  or  other 
periodicals  could  provide  for  rotation 
according  to  either  the  cover  or  closing 
date  of  the  publication.  A  satisfactory 


plan  for  posters  and  placards,  other  than 
billboard  advertising,  could  provide  for 
rotation  according  to  either  the 
scheduled  or  the  actual  appearance  of 
the  advertising.  A  satisfactory  plan  for 
point-of-sale  and  non-point-of-sale 
promotional  materials  such  as  leaflets, 
pamphlets,  coupons,  direct  mail 
circulars,  paperback  book  inserts,  or 
non-print  items,  or  for  utilitarian 
objects,  could  provide  for  rotation 
according  to  the  date  the  materials  or 
objects  are  ordered  by  the  smokeless 
tobacco  manufactiuer,  or  the  date  the 
objects  or  materials  are  scheduled  to  be 
disseminated,  provided  that  the 
production  of  such  materials  or  objects 
is  carried  out  in  a  maimer  consistent 
with  customary  business  practices. 
***** 

By  direction  of  the  Commission. 
Donald  S.  Claik, 

Secretary. 

[FR  Doc.  96-22221  Filed  &-29-96;  8:45  am] 

BIUJNQ  CODE  6790-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  184 
[Doclcat  No.  85Q-0335] 

Direct  Food  Substances  Affinmed  as 
Qeneraily  Recognized  as  Safe; 
Enzyme-Modified  Lecithin 

agency:  Food  and  I)rug  Administration, 

HHS. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  its 
regulations  to  affirm  that  the  use  of 
enzyme-modified  lecithin  as  a  direct 
human  food  ingredient  is  generally 
recognized  as  safe  (GRAS).  This  action 
is  in  response  to  a  petition  filed  by 
Kyowa  Hakko  Kogyo  Co.,  Ltd. 
DATES:  Effective  August  30, 1996.  The 
Director  of  the  Office  of  the  Federal 
Register  approves  the  incorporation  by 
reference  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51  of  two 
publications  listed  in  new  §  184.1063, 
effective  August  30, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Aydin  Orstan,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-217),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-418-3076. 
SUPPIEMENTARY  INFORMATION: 

L  Background 

In  accordance  with  the  procedures 
described  in  §  170.35  (21  CFR  170.35), 
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Kyowa  Hakko  Kogyo  Co.,  Ltd.,  Tokyo, 
Japan,  submitted  a  petition  (GRASP 
5G0301)  proposing  that  enzyme- 
modified  lecithin  be  affirmed  as  GRAS 
as  a  direct  human  food  ingredient. 

FDA  published  a  notice  of  filing  of 
this  petition  in  the  Federal  Register  of 
August  27,  1985  (50  FR  34758).  and 
gave  interested  parties  an  opportunity  to 
submit  comments  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration.  12420 
Parklawn  Dr.,  rm.  1-23,  Rockville,  MD 
20857.  FDA  received  two  comments  in 
response  to  that  notice.  One  of  the 
comments  stated  that  the  specifications 
proposed  by  the  petitioner  for  enzyme- 
modified  lecithin  did  not  agree  with  the 
specifications  for  lecithin  in  the  Food 
Chemicals  Codex,  3d  ed.  (1981)  and 
argued  that  because  of  the  differences  in 
the  specifications,  enzyme-modified 
lecithin  should  be  the  subject  of  a  food 
additive  petition  rather  than  a  GRAS 
affirmation  petition.  FDA  finds  that  the 
specifications  of  enzyme-modified 
lecithin  need  not  agree  with  those  of 
lecithin,  t)ecause  the  t^vo  substances  £ire 
chemically  different.  The  agency  fiulher 
concludes  that  the  differences  between 
the  specifications  should  not  affect  the 
classification  of  this  petition.  The 
second  comment  endorsed  the 
petitioned  use  of  enzyme-modified 
lecithin.  Subsequently,  the  same 
commenter  requested  that  FDA  regulate 
enzyme-modified  lecithin  under  the 
existing  GRAS  affirmation  regulation  for 
lecithin  (§  184.1400)  (21  CFR 
184.1400)).  The  agency  concludes  that 
because  the  chemical  composition  of 
enzyme-modified  lecithin  is  different 
than  that  of  lecithin,  enzyme-modified 
lecithin  should  be  regulated  separately. 

n.  Standards  for  GRAS  Affirmation 

Under  §  170.30  (21  CFR  170.30), 
general  recognition  of  safety  may  be 
based  only  on  the  views  of  experts 
qualified  by  scientific  training  and 
experience  to  evaluate  the  safety  of 
substances  added  to  food.  The  basis  of 
such  views  may  be  either:  (1)  Scientific 
procedures,  or  (2)  in  the  case  of  a 
substance  used  in  food  prior  to  January 
1, 1958,  experience  based  on  common 
use  in  food  (§  170.30(a)).  General 
recognition  of  safety  based  upon 
scientific  procedures  requires  the  same 
quantity  and  quality  of  scientific 
evidence  as  is  required  to  obtain 
approval  of  a  food  additive  and 
ordinarily  is  to  be  based  upon  published 
studies,  which  may  be  corroborated  by 
unpublished  studies  and  other  data  and 
information  (§  170.30(b)).  In  its  petition, 
Kyowa  Hakko  Kogyo  Co.,  Ltd.,  relies  on 
scientific  procedures,  primarily 
published  scientific  papers  and  books. 


corroborated  by  unpublished 
information,  to  demonstrate  that 
enzyme-modified  lecithin  is  GRAS. 

ni.  Identity,  Production,  and  Technical 
Effect 

Lecithin  is  a  complex  mixture 
primarily  composed  of  phospholipids, 
triglycerides,  fatty  acids,  and 
carbohydrates  (Refs.  1  and  2).  The 
removal  of  most  of  the  triglycerides  and 
fatty  acids  of  lecithin  produces  an  "oil- 
free"  or  "deoiled"  lecithin  with  a  90 
percent  or  more  phospholipid  content. 
The  enzjrme  phospholipase  A2, 
identified  with  the  Enzyme  Commission 
(EC)  number  EC  3.1.1.4,  converts  the 
principal  phospholipids  of  lecithin  to 
their  corresponding  lysophospholipids. 
This  reaction  produces  enzyme- 
modified  lecithin  (Refs.  3  through  6). 

Enzyme-modified  lecithin  is  prepared 
from  various  types  of  crude  or  deoiled 
lecithin,  using  either  purified 
phospholipase  A2  or  pancreatin,  an 
enzyme  preparation  from  porcine 
pancreas  that  contains  phospholipase 
A2.  Added  calcium  chloride  supplies 
calcium  ions  required  for  the  activation 
of  phospholipase  A2.  The  process  is 
carried  out  at  pH  6  to  10  and  within  the 
temperature  range  of  30  to  70''C.  At 
completion,  phospholipase  A2  is 
inactivated  by  raising  the  temperature  to 
90tol00°C. 

The  resulting  enzyme-modified 
lecithin  contains  lysophospholipids  and 
fatty  acids  produced  by  the  enzymic 
reaction,  as  well  as  other  components  of 
lecithin  (e.g.,  phospholipids, 
carbohydrates).  Inactivated 
phospholipase  A2  and  calcium  chloride 
are  also  present  in  enzyme-modified 
lecithin.  The  exact  composition  of 
enzyme-modified  lecithin  varies 
depending  on  the  type  and  the 
composition  of  lecithin  used  and  on  the 
degree  of  modification  of  lecithin 
achieved  during  the  production  of 
enzyme-modified  lecithin  (Ref.  7). 

The  petitioner  intends  to  use  enzyme- 
modified  lecithin  as  an  emulsifier  in 
various  foods,  including  bakery 
products,  pasta  products,  margarine, 
mayonnaise,  and  salad  dressings.  The 
petition  contains  a  published  report  and 
several  patents  demonstrating  the 
effectiveness  of  enzyme-modified 
lecithin  as  an  emulsifier  in  foods  (Refs. 
4,  5,  6,  8.  and  9). 

rv.  Safiety  Evaluation 

In  evaluating  the  safety  of  enzyme- 
modified  lecithin,  the  agency 
considered  the  following  issues:  (1)  The 
safety  of  lecithin  and  phospholipase  A2, 
(2)  the  safety  of  enzyme-modified 
lecithin,  (3)  exposure  to  levels  of  the 


ingredient  in  food,  and  (4) 
specifications. 

A.  The  Safety  of  Lecithin  and 
Phospholipase  A2 

FDA  has  affirmed  lecithin  as  GRAS 
(§  134.1400).  Therefore,  the  agency  has 
no  safety  concerns  about  the  use  of 
lecithin  for  the  manufacture  of  enzyme- 
modified  lecithin. 

Phospholipase  A2  is  one  of  the 
digestive  enzymes  present  in  the 
pancreatic  juice  of  mammals,  including 
humans  (Refs.  10  through  12). 
Phospholipase  A2  is  irreversibly 
inactivated  by  heat  at  the  end  of  the 
manufacture  of  enzyme-modified 
lecithin.  Active  and  inactive  enzymes 
are  constituents  of  many  foods  normally 
consumed  by  humans.  Therefore,  FDA 
concludes  that  inactive  phospholipase 
A2  in  enzyme-modified  lecithin  will  be 
digested  like  any  other  protein  present 
in  food.  The  agency  also  notes  that 
calcium  chloride,  which  is  used  to 
activate  phospholipase  A2  during  the 
production  of  enzyme-modified 
lecithin,  has  been  affirmed  as  GRAS  (21 
CFR  184.1193).  ■ 

B.  The  Safety  of  Enzyme-Modified 
Lecithin 

The  end  products  of  the  modification 
of  lecithin  by  phospholipase  A2  are 
lysophospholipids  and  fatty  acids.  Fatty 
acids  are  normal  constituents  of 
lecithin.  They  also  occur  naturally  in 
many  foods  and  form  in  the  human 
body  during  normal  cellular  metabolism 
(Refs.  11  and  12).  FDA  has  approved  the 
use  of  salts  of  fatty  acids  as  binders, 
emulsifiers  and  anticaking  agents  in 
food  (21  CFR  172.863).  Therefore,  the 
agency  has  no  safety  concerns  about  the 
presence  of  fatty  acids  in  enzyme- 
modified  lecithin. 

Numerous  published  reports  establish 
that  the  lysophospholipids  produced 
during  the  manufacture  of  enzyme- 
modified  lecithin  also  occur  naturally  in 
a  variety  of  foods,  especially  in  cereal 
grains  and  eggs  (Refs.  13  through  19). 
Furthermore,  these  lysophospholipids 
form  in  the  human  body  from  the  action 
of  pancreatic  phospholipase  A2  on 
dietary  lecithin  (Refs.  11  and  12). 

FDA  reviewed  several  published 
studies  suggesting  that  under  certain 
pathologic  conditions  the  intestinal 
fiuid  containing  lysophospholipids  may 
regurgitate  into  the  stomach  and  damage 
the  stomach  mucosal  tissue  (Refs.  12 
and  20  through  23).  The  agency 
evaluated  these  studies  in  light  of  the 
possible  adverse  effects  of  enzyme- 
modified  lecithin  ingested  in  food.  FDA 
concludes  that  the  results  of  the  studies 
suggesting  that  regurgitated 
lysophospholipids  may  damage  the 
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stomach  mucosal  tissue  are  not  relevant 
to  the  food  ingredient  uses  of  enzyme- 
modified  lecithin,  because  the 
lysophospholipids  present  in  enzyme- 
modified  lecithin  will  be  emulsified 
within  a  laige  excess  of  undigested  food, 
which  would  provide  a  physical  barrier 
to  direct  interaction  of  the 
lysophospholipids  with  the  mucosal 
lining. 

Moreovei,  in  1979,  the  Select 
Committee  pn  GRAS  Substances 
reviewed  the  available  information  on 
the  metabolism  of  lecithin,  including  its 
breakdown  to  lysophospholipids  in  the 
human  body,  and  concluded  that  there 
was  no  evidence  of  a  hazard  to  the 
public  firom  the  use  of  lecithin  in  food 
at  existing  levels  or  levels  that  might 
reasonably  be  expected  in  the  futiu« 
(Ref.  24). 

FDA  also  reviewed  one  published 
animal  feeding  study  included  in  the 
petition  (Ref.  6).  During  this  study  two 
groups  of  rats  were  fied  for  3  and  13 
weeks,  respectively,  diets  containing 
various  doses  of  enzyme-modified 
lecithin.  The  results  of  this  study  did 
not  reveal  any  significant  adverse  effects 
in  rats  attributable  to  enzyme-modified 
lecithin. 

Furthermore,  the  petitioner  provided 
one  unpublished  corroborative  feeding 
study.  Ehuing  this  study  enzyme- 
modified  lecithin  was  administered  to 
rats  at  a  dose  of  2,000  milligrams  per 
kilogram  body  weight  per  day  (mg/kg 
bw/d)  for  3a  days,  followed  by  6  days 
per  week  for  60  days,  for  a  total  of  90 
days.  The  results  of  this  study  did  not 
reveal  any  adverse  effects  on  the  gastric 
mucosa  of  the  rats  or  any  other 
significant  adverse  effects  attributable  to 
enzyme-modified  lecithin. 

C.  Estimated  Exposure  Levels 

Based  on  ^e  petitioner's  intended  use 
of  enzyme-n^odified  lecithin  in  a 
manner  similar  to  lecithin,  and  using 
information  on  consumption  of  various 
food  categories  containing  lecithin  (Ref. 
25),  the  agen|cy  calculated  the  estimated 
daily  intake  (EDI)  of  enzyme-modified 
lecithin  as  326  mg/person/d. 

Moreover,  the  data  obtained  in  the 
published  1^-week  rat  feeding  study 
(Ref.  6)  showed  no  adverse  effects  at  a 
level  of  20  giams  enzyme-modified 
lecithin/kg  biw/d.  Application  of  a 
1,000- fold  sajfety  factor  to  this  value 
produces,  for  a  60  kg  person,  an 
acceptable  dijly  intake  of  1,200  mg 
enzyme-modified  lecithin/person/d, 
which  exceeds  the  EDI  reported  above 
(326  rag/per$on/d). 


D.  Specifical  ions 

FDA  revie  ved 
enzyme-moc  i 


the  specifications  for 
fied  lecithin  suggested  in 


the  petition.  The  agency  notes  that  the 
petitioner  originally  suggested  a  lead 
limit  of  not  more  than  10  parts  per 
million.  However,  after  discussions  with 
FDA  about  the  agency's  desire  to  limit 
human  exposure  to  lead  to  the  lowest 
level  possible  in  food  (see  59  FR  5363, 
February  4, 1994),  the  petitioner 
amended  the  petition  to  suggest  a  lead 
limit  of  not  more  than  1.0  part  per 
million.  FDA  agrees  that  this  lower  limit 
should  be  adopted.  Also,  the  agency 
notes  that  in  a  notice  published  in  the 
Federal  Register  of  March  14, 1994  (59 
FR  11789),  the  National  Academy  of 
Sciences/Institute  of  Medicine 
Ck)mmittee  on  Food  Chemicals  Codex 
(the  Committee)  announced  its  new 
pohc}'  that  inclusion  of  arsenic  limits  in 
Food  Chemicals  Codex  monographs 
should  no  longer  be  routine,  but  should 
be  considered  on  an  "as-needed"  basis. 
To  implement  this  new  policy,  the 
Committee  proposed  to  delete  the 
arsenic  specification  for  various  Food 
Chemicals  Codex  substances,  including 
lecithin.  The  proposal  became  final 
when  the  fourth  edition  of  the  Food 
Chemicals  Codex  was  published  in 
1996.  FDA  agrees  that  a  specification  for 
arsenic  in  enzyme-modified  lecithin  is 
not  necessary.  Therefore,  no  such 
specification  is  being  adopted  in  this 
final  rule.  FDA  concludes  that  the  other 
specifications  suggested  in  the  petition 
should  be  adopted. 

V.  Conclusion 

FDA  has  evaluated  the  published 
information  in  the  petition,  along  with 
other  corroborative  information,  and 
finds  that  the  use  of  enzyme-modified 
lecithin  as  an  emulsifier  in  foods  is 
GRAS. 

Furthermore,  these  data  show  no 
potential  risk  horn  any  foreseeable  use 
of  enzyme-modified  lecithin.  Therefore, 
in  accordance  with  21  CFR  184.1(b)(l}, 
the  agency  is  affirming  that  the  use  of 
enzyme-modified  lecithin  in  foods  is 
GRAS  with  no  limits  other  than  current 
good  manufacturing  practice. 

VI.  Environmentai  Impact 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  impact  analysis  report 
submitted  under  previous  21  CFR  part 
25,  may  be  seen  in  the  Dockets 
Management  Branch  (address  above) 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 


Vn.  Analysis  (tf  Impacts 

FDA  has  examined  the  economic 
implications  of  this  final  rule  affirming 
the  GRAS  status  of  the  use  of  enzyme- 
modified  lecithin  in  foods  under 
Executive  Order  12866.  Executive  Order 
12866  directs  agencies  to  assess  all  costs 
and  benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health,  and  safiety 
issues;  distributive  impacts;  and  equity). 
The  agency  believes  that  this  final  rule 
is  consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  Onler.  In  addition,  the 
final  rule  is  not  a  significant  regulatory 
action  as  defined  by  the  Executive  Order 
and  so  is  not  subject  to  review  under  the 
Executive  Order. 

If  a  rule  has  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities,  the  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  the 
significant  economic  impact  of  the  rule 
on  small  entities.  This  final  rule 
recognizes  the  applicability  of  a 
statutory  exemption.  The  impact  of  the 
rule  is  to  remove  uncertainty  about  the 
regulatory  status  of  enzyme-modified 
lecithin  for  use  in  foods.  Therefore, 
pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  605(b),  the  Commissioner 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Vm.  Effective  Date 

As  this  rule  recognizes  an  exemption 
from  the  food  additive  definition  in  the 
Federal  Food,  Drug,  and  Cosmetic  Act, 
and  fit)m  the  approval  requirements 
applicable  to  food  additives,  no  delay  in 
effective  date  is  required  by  the 
Administrative  Procedure  Act  (5  U.S.C. 
553(d)).  The  rule  will  therefore  be 
effective  immediately  (5  U.S.C. 
553(d)(1)). 
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List  of  Subjects  in  21  CFR  Part  184 

Food  ingredients,  Incorporation  by 
reference. 

Tberefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition,  21  CFR  part  184  is 
amended  as  follows: 

PART  184— DIRECT  FOOD 
SUBSTANCES  AFRRMED  AS 
GENERALLY  RECOGNIZED  AS  SAFE 

1.  The  authority  citation  for  21  CFR 
part  184  continues  to  read  as  follows: 

Authority:  Sees.  201,  402, 409,  701  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C321,342,348,  371). 

2:  New  §  184.1063  is  added  to  subpart 
B  to  read  as  follows: 

S 1 84. 1 063    Enzyme-fnodmed  lecittiin. 

(a)  Enzyme-modiiied  lecithin  is 
prepared  by  treating  lecithin  with  either 
phospholipase  A2  (EC  3.1.1.4)  or 
pancreatin. 

(b)  The  ingredient  meets  the 
specifications  in  paragraphs  (b)(1) ' 
through  (b)(8)  of  this  section.  Unless 
otherwise  noted,  compliance  with  the 
specifications  listed  below  is 
determined  according  to  the  methods 
set  forth  for  lecithin  in  the  Food 
Chemicals  Codex,  4th  ed.  (1996),  pp. 
220-221,  which  are  incorporated  by 
reference  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  are 
available  from  the  National  Academy 
Press,  2101  Constitution  Ave.  NW., 
Washington  DC  20418,  or  may  be 
examined  at  the  Center  for  Food  Safety 
and  Applied  Nutrition's  Library,  200  C 
St.  SW..  rm.  3321,  Washington,  DC,  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  St.  NW.,  suite  700, 
Washington,  DC. 

(1)  Acetone-insoluble  matter 
(phosphatides),  not  less  than  50.0 
percent. 

(2)  Add  value,  not  more  than  40. 

(3)  Lead,  not  more  than  1.0  part  per 
million,  as  determined  by  atomic 
absorption  spectroscopy. 


(4)  Heavy  metals  (as  Pb),  not  more 
than  20  parts  per  million. 

(5)  Hexane-insolubie  matter,  not  more 
than  0.3  percent.     • 

(6)  Peroxide  value,  not  more  than  20. 

(7)  Water,  not  more  than  4.0  percent. 

(8)  Lysolecithin,  50  to  80  mole 
percent  of  total  phosphatides  as 
determined  by  "Extermination  of 
Lysolecithin  Content  of  Enzyme- 
Modified  Lecithin:  Method  I,"  dated 
1965,  which  is  incorporated  by 
reference  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  are 
available  from  the 

Division  of  Petition  Control,  Center  for 
Food  Safety  and  AppUed  Nutrition 
(HFS-215),  Food  and  Drug 
AdminisUation,  200  C  St.  SW., 
Washington,  DC  20204,  or  may  be 
examined  at  the  Center  for  Food  Safety 
and  Applied  Nutrition's  Library,  200  C 
St.  SVV.,  rm.  3321,  Washington,  DC,  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  St.  NW.,  suite  700, 
Washington,  DC. 

(c)  In  accordance  with  §  184.1(b)(1), 
the  ingredient  is  used  in  food  with  no 
Umitation  other  than  current  good 
manufacturing  practice.  The  affirmation 
of  this  ingredient  as  generally 
recognized  as  safe  as  a  direct  human 
food  ingredient  is  based  upon  the 
following  current  good  manufacturing 
practice  conditions  of  use: 

(1)  The  ingredient  is  used  as  an 
emulsifier  as  defined  in  §  170.3(o)(8)  of 
this  chapter. 

(2)  The  ingredient  is  used  at  levels  not 
to  exceed  current  good  manufacturing 
practice. 

Dated:  July  31, 1996. 
Fred  R.  Shank, 

Director,  Center  fm-  Food  Safety  and  Applied 
Nutrition. 
IFR  Doc.  96-22246  Filed  8-29-96;  8:45  ami 
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DEPARTMENT  OF  DEFENSE 

Departntent  of  the  Army 

32  CFR  Part  623 
[AR  700-131] 

Loan  of  Army  Materiel  and  Property 
Returns;  Correction 

agency:  Department  of  the  Army,  DoD. 
ACTION:  Correcting  amendments. 

SUMMARY:  This  doounent  contains 
corrections  to  the  final  regulations 
which  were  published  on  September  18, 
1980  (45  FR  62038)  the  regulations 
related  to  the  process  of  Army  property 
returns. 
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EFFECTIVE  DATE:  August  30, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Show^lter,  U.S.  Airoy  PublicaticHis 
and  Printing  Command,  ATTN:  ASQZ- 
PDS,  2461  Eisenhower  Ave., 
Alexandria,  VA  22331,  or  telephone: 
(703) 428-0567. 

SUPPLaHETfTARY  INFORMATION:  The  final 
regulation  being  corrected  is  §623.5.  In 
this  sectioA  paragraphs  (c)(5)  (A) 
through  CDD  are  incorrectly  designated. 

Need  for  Qorrection 

As  published,  the  final  regulation 
contains  eirors  which  may  be 
misleading  and  are  in  need  of 
clarificatiop. 

List  of  Subjects  in  32  C31t  Part  623 

Accordingly,  32  CFR  part  623  is 
corrected  by  making  the  following 
correcting  amendments: 

PART  62S>-LOAN  OF  ARMY 
MATERIEI4 

1.  The  authority  citation  continues  to 
read  as  follows: 

Authorityt  10  U.S.C  2571;  31  U.S.C  686; 
10  U.S.Q  ^7. 

§623.5    [Corractscq 

2.  In  §  623.5,  paragraphs  (c)(5)(A) 
through  (cK5)(D)  are  redesignated  as 
paragraphs  (c)(5)(i)  through  (c)(5)(iv). 
Gregory  D.  Showalter, 

Anny  Feder^  Register  Liaison  Officer. 

(FR  Doc.  9ft-22170  Filed  8-29-96;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  100 

[COD01-«6*16S] 

RIN2115-Ae46 

Special  Local  Regulation: 
Provincetown  Hart>or  Swim  for  Life, 
Provincetown,  MA 

AGBICY:  Coast  Guard,  DOT. 

ACTION:  Fiqal  rule. 

i 

SUMMARY:  "pie  Coast  Guard  is 
establishing  a  permanent  special  local 
regulation  for  a  swimming  event  known 
as  the  Provincetown  Harbor  Swim  for 
Life.  The  event  will  be  held  on 
September 7, 1996,  and  annually 
thereafter  an  a  date  and  times  published 
in  a  Federal  Register  document.  This 
regulation  is  needed  to  protect  the 
participanl|s  from  transiting  vessel  traffic 
during  the  swimming  event. 
EFFECTIVE  DATE:  This  regulation  is 
effective  oi  September  7, 1996. 


FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  James  B. 
Donovan.  Office  of  Search  and  Rescue, 
First  Coast  Guard  District,  (617)  223- 
8268. 

8UPPLBMENTARY  INFORMATION: 

Regulatory  History 

A  Notice  of  Proposed  Rulemaking 
(NPRM)  was  published  on  March  20. 
1996,  (61  FR  11352)  proposing  the 
establishment  of  a  permanent  special 
local  regulation  for  the  annual 
swimming  benefit  Provincetown  Harbor 
Swim  for  Life.  The  NPRM  proposed  to 
restrict  vessels  from  approaching  within 
200  feet  of  any  participating  swimmer  to 
ensiue  the  safety  of  participants  diuing 
the  event.  No  comments  were  received 
and  no  hearing  was  requested.  This  rule 
varies  from  the  NPRM  in  one  regard;  it 
provides  the  date  and  time  of  the  1996 
event  and  provides  for  the  dates  and 
times  of  future  events  to  be  published  in 
a  Federal  Register  document. 

Background  and  Purpose 

The  annual  Provincetown  Harbor 
Swim  for  Life  benefit  is  a  local, 
traditional  event  which  has  been  held 
for  several  years  in  Provincetovra 
Harbor,  Provincetown,  MA.  In  the  past, 
the  Coast  Guard  has  promulgated 
individual  regulations  for  each  year's 
event.  Given  the  recurring  nature  of  the 
event,  the  Coast  Guard  is  establishing  a 
permanent  regulation.  This  rule 
establishes  a  regulated  area  in 
Provincetown  Harbor,  Cape  Cod  Bay, 
and  provides  specific  guidance  to 
control  vessel  movement  during  the 
event.  This  rule  restricts  vessels  from 
approaching  within  200  feet  of 
participating  benefit  swimmers. 

The  event  will  consist  of 
approximately  150  swimmers  traveling 
1.4  miles  from  Long  Point  Lighthouse  to 
a  point  200  yards  east  of  the  Coast 
Guard  pier.  There  will  be  approximately 
25-30  support  boats  on  scene  to 
augment  a  Coast  Guard  patrol  to  alert 
boating  traffic  of  the  presence  of  the 
swimmers.  In  emergency  situations, 
provisions  may  be  made  to  establish 
safe  escort  by  a  Coast  Guard  or  Coast 
Guard  designated  vessel  for  vessels 
requiring  transit  within  200  feet  of 
participating  swimmers. 

Good  cause  exists  for  providing  for 
this  rule  to  become  effective  in  less  than 
30  days -after  Federal  Register 
publication.  Due  to  the  need  to  provide 
the  opportunity  for  notice  and  comment 
in  the  NPRM,  there  is  insufficient  time 
to  publish  this  rule  30  days  before  the 
event  is  scheduled  to  begin.  The  Coast 
Guard  believes  delaying  the  event  in 
order  to  provide  a  30  day  delayed 


effective  date  would  be  contrary  to  the 
public  interest  given  this  event's  local 
popularity. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
fegulatory  action  under  section  3(f)  of 
Executive  Order  12866,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040, 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation,  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
EXDT,  is  unnecessary.  This  conclusion  is 
based  on  the  limited  duration  of  the 
event,  the  extensive  advisories  that  will 
be  made  to  the  affiscted  maritime 
community,  and  the  minimal 
restrictions  which  the  regulation  places 
on  vessel  traffic. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  the  economic  impact  on 
small  entities  of  a  rule  for  which  a 
general  notice  of  proposed  rulemaking 
is  required.  "Small  entities"  may 
include  (1)  small  businesses  and  not-for- 
profit  organizations  that  are 
independently  owned  and  operated  and 
are  not  dominant  in  their  fields  and  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

For  the  reasons  discussed  in  the 
Regulatory  Evaluation,  the  Coast  Guard 
certifies  under  5  U.S.C.  605(b)  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612,  and  has  determined  that 
this  rule  does  not  raise  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impacts  of  this  rule  and 
concluded  that,  under  paragraph 
2.B.2.e.34(h)  of  COMDTINST  16475.1B, 
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(as  revised  by  61  FR  13563,  March  27,   * 
1996)  this  rule  is  a  special  local 
regulation  issued  in  conjunction  with  a 
regatta  or  marine  parade  and  is 
categorically  excluded  firom  further 
environmental  documentation. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety,  Navigation  (water), 
Reporting  and  recordkeeping 
requirements,  Waterways. 

Final  Regulation 

For  reasons  set  out  in  the  preamble, 
the  Coast  Guard  is  amending  33  CFR 
Part  100  as  follows: 

PART  100— {AMENDED] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233;  49  CFR  1.46  and 
33  CFR  100.35. 

2.  A  new  section,  100.113,  is  added  to 
read  as  follows: 

§  1 00. 1 1 3    Provlncetown  Hart>or  Swim  for 
Life,  Provincetown,  MA. 

(a)  Regulated  Area.  All  waters  of 
Provincetown  Harbor  within  200  feet  of 
participating  benefit  swimmers. 

(b)  SpeciaJ  Local  Regulations.  (1)  The 
Coast  Guard  patrol  commander  may 
delay,  modify,  or  cancel  the  race  as 
conditions  or  circiunstances  require. 

(2)  No  person  or  vessel  may  enter, 
transit,  or  remain  in  the  regulated  area 
unless  participating  in  the  event  or 
unless  authorized  by  the  Coast  Guard 
patrol  commander. 

(3)  Vessels  encountering  emergencies 
which  require  transit  through  the 
regulated  area  should  contact  the  Coast 
Guard  patrol  commander  on  VHF 
Channel  16.  In  the  event  of  an 
emergency,  the  Coast  Guard  patrol 
commander  may  authorize  a  vessel  to 
transit  through  the  regulated  area  with 
a  Coast  Guard  designated  escort. 

(4)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  on-scene  patrol 
commander.  On-scene  patrol  personnel 
may  include  commissioned,  warrant, 
and  petty  officers  of  the  U.S.  Coast 
Guard.  Upon  hearing  five  or  more  short 
blasts  from  a  U.S.  Coast  Guard  vessel, 
the  operator  of  a  vessel  shall  proceed  as 
directed.  Members  of  the  Coast  Guard 
Auxiliary  may  also  be  present  to  inform 
vessel  operators  of  this  regulation  and 
other  applicable  laws. 

(c)  Effective  period.  This  section  is 
effective  on  September  7, 1996,  from  10 
a.m.  to  4  p.m.  and  annually  thereafter 
on  a  date  and  times  published  in  a 
Federal  Register  document.  If  the  event 
is  canceled  due  to  weather,  this 
regulation  is  effective  the  following  day 
at  the  same  times. 


Dated:  August  22, 1996. 
James  D.  Garrison, 

Captain,  U.S.  Coast  Guard,  Acting 
Commander,  First  Coast  Guard  District. 
[FR  Doc.  9&-22210  Filed  8-29-96;  8:45  am) 
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33  CFR  Part  165 
[CGDOI-Ofr-OZq 

RiN  2121-AA97 

Safety  Zone:  New  York  Super  Boat 
Race,  New  York 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  in 
the  lower  Hudson  River,  for  the  New 
York  Super  Boat  Race.  The  temporary 
safety  zone  will  be  in  effect  on  Sunday, 
September  8, 1996,  from  12  p.m.  until 
4  p.m.  unless  extended  or  terminated 
sooner  by  the  Captain  of  the  Port,  New 
York.  The  safety  zone  will  close  the 
entire  Lower  Hudson  River  between 
Battery  Park  and  Pier  76  in  Manhattan. 
EFFECTIVE  DATE:  This  rule  is  effective 
from  12  p.m.  until  4  p.m.  on  Sunday, 
September  8, 1996,  unless  extended  or 
terminated  sooner  by  the  Captain  of  the 
Port,  New  York. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  John  W.  Green,  Waterways 
Oversight  Branch  Chief,  Coast  Guard 
Activities  New  York  at  (212)  668-7906. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

On  August  5, 1996,  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  (61  FR  40587).  Interested 
persons  were  requested  to  submit 
comments  on  or  before  August  20, 1996. 
The  Coast  Guard  received  fotu 
comments  on  this  proposal.  A  public 
hearing  was  not  requested  and  one  was 
not  held.  The  Coast  Guard  is 
promulgating  the  final  rule  as  proposed. 
Good  cause  exists  for  making  this 
regulation  effective  less  than  30  days 
after  Federal  Register  publication.  Due 
to  the  NPRM  comment  period  deemed 
necessary  to  give  the  public  adequate 
notice,  there  was  insufficient  time  to 
publish  this  temporary  final  rule  30 
days  prior  to  the  event.  The  delay  that 
would  be  encountered  to  allow  for  a  30 
day  delayed  effective  date  would  cause 
the  cancellation  of  this  event. 
Cancellation  of  this  event  is  contrary  to 
the  public  interest  since  this  event  is 
intended  for  public  entertainment. 


Background  and  Purpose         *, 

Super  Boat  Racing  Inc.  submitted  an 
Application  for  Approval  of  Marine 
Event  for  a  Super  Boat  Race  in  the 
waters  of  the  Lower  Hudson  River.  This 
event  will  include  up  to  45  powerboats, 
40  to  50  feet  in  length,  racing  on  an  8 
mile  oval  course  at  speeds  in  excess  of 
100  mph.  No  more  than  100  spectator 
craft  are  expected  for  the  event.  This 
regulation  establishes  a  temporary  safety 
zone  in  the  waters  pf  the  Lower  Hudson 
River  south  of  a  line  drawn  from  Pier  76 
in  Manhattan  to  a  point  in  Weehawken, 
New  Jersey  at  40''45'52"  N  latitude, 
74''01'01"  W  longitude,  and  north  of  a 
line  connecting  the  following  points: 
Latitude  Longitude 

40"'42'16.0"  N  74"'01'09.0"  W,  then 

south  to 
40''41'55.0 "  N  74»01'16.0"  W,  then 

west  to 
40»41'47.0"  N  74''01'36.0"  W,  then 

northwest  to 
40''41'55.0"  N  74''01'59.0"  W,  then 

to  shore  at 
40»42'20.5"  N  74"02'06.0"  W  (NAD 

1983) 

The  safety  zone  will  be  effective  on 
Sunday,  September  8, 1996,  bom  12 
p.m.  until  4  p.m.,  imless  extended  or 
terminated  sooner  by  the  Captain  of  the 
Port  New  York.  This  section  prohibits 
air  vessels  and  persons  from  entering 
the  safety  zone  unless  authorized  by  the 
Coast  Guard  Captain  of  the  Port.  The 
safety  zone  is  needed  to  protect 
mariners  from  the  hazards  associated 
with  high  speed  boat  races. 

Discussion  of  Comments  and  Changes 

Of  the  foiu-  comments  received,  two 
were  &t)m  companies  operating 
sightseeing  cruises,  one  was  from  a 
comply  operating  an  exclusion  boat, 
and  one  was  from  a  ferry  company. 
Three  requested  limited  access  through 
the  safety  zone  in  order  to  meet 
commitments  previously  reserved  by 
paying  customers  and  one  requested  the 
race  route  be  moved  in  order  for  its 
ferryboat  to  meet  a  published  schedule. 
All  responses  were  considered  and 
limited  access  was  granted  to  meet  the 
majority  of  the  responders  needs. 
Movement  of  the  race  course  was  not 
possible  nor  warranted  and  the  ferryboat 
company  was  provided  limited  access 
in  order  to  meet  its  operating  schedule. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  section  3(0  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
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Budget  unper  that  order.  It  is  not 
significantJ  under  tlie  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040, 
February  26.  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  t0  be  so  minimal  that  a  full 
Regulator^  Evaluation  under  paragraph 
10(e)  of  th$  regulatory  policies  and 
procedures  of  DOT  is  unnecessary.  This 
safety  zona  will  close  all  waters  of  the 
Lower  Huason  River  south  of  a  line 
drawn  froin  Pier  76  in  Manhattan  to  a 
point  located  directly  opposite  on  the 
New  Jersey  shoreline  and  north  of  a  line 
drawn  between  Battery  Park  in 
Manhattan:  and  the  southern  most  point 
of  Ellis  Island  in  the  Upper  New  York 
Bay  on  Sui^day,  September  8.  1996, 
from  12  p.ii.  imtil  4  p.m.  This  portion 
of  the  Hud$on  River  experiences 
moderate  aommercial  and  recreational 
marine  traffic.  Although  this  regulation 
prevents  traffic  from  transiting  this  area, 
the  efiiact  ojf  this  regulation  will  not  be 
significant  for  several  reasons:  limited 
access  has  been  arranged  with  time- 
sensitive  commercial  traffic;  the  volume 
of  commercial  vessel  traffic  transiting 
the  Lower  Hudson  River  on  a  Sunday  is 
less  than  hilf  of  the  normal  daily  traffic 
volume;  pleasure  craft  desiring  to  view 
the  event  wfill  be  directed  to  designated 
spectator  viewing  areas  outside  the 
safety  zonet  pleasure  craft  can  take  an 
alternate  route  through  the  East  River 
and  the  Haflem  River;  the  duration  of 
the  event  i^  limited  to  four  hours;  and 
the  extensive  advisories  which  will  be 
made  to  the  affected  maritime 
community  by  Local  Notice  to  Mariners, 
Safety  Voice  Broadcast,  and  facsimile 
nodficationi. 

Small  Entires 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  proposal 
will  have  a  signiBcant  economic  impact 
on  a  substajitial  number  of  small 
entities.  "Sjnall  entities"  include 
independently  owned  and  operated 
small  busii^esses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
Section  3  o(  the  Small  Business  Act  (21 
U.S.C.  632)1 

For  reasons  set  forth  in  the  above 
Regulatory  Evaluation,  the  Coast  Guard 
expects  the  impact  of  this  proposal  to  be 
minimal.  The  Coast  Guard  certifies 
under  5  U.£  .C.  605(b)  that  this  proposal 
will  not  hai  e  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 


Collection  df  Information 

This  proj  osal  contains  no  collection 
of  information  requirements  under  the 


Paperwork  Reduction  Act  (44  U.S.C 
3501). 

Federalism 

The  Coast  Guard  has  analyzed  this 
action  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612  and  has  determined  that 
this  proposal  does  not  raise  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

EnTiromnent 

The  Coast  Guard  has  considered  the 
environmental  impact  of  t^is  proposal 
and  concluded  that  under  section 
2.B.2.e.  of  Commandant  Instruction 
M16475.1B,  it  is  categorically  excluded 
from  further  environmental 
documentation.  A  Categorical  Exclusion 
Determination  and  Environmental 
Analysis  CheckUst  is  included  in  the 
docket. 

List  of  Subiects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Regulation 

For  reasons  set  out  in  the  preamble, 
the  Coast  Guard  amends  33  CFR  part 
165  as  follows: 

PART  165— [AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1,  6.04-6.  and  160.5; 
49  CFR  1.46. 

2.  A  temporary  §  165.T01-072,  is 
added  to  read  as  follows: 

§165.701-072    Safety  Zone;  New  York 
Super  Boat  Race,  Hudson  River,  New  York 
and  New  Jersey. 

[a]  Location.  All  waters  of  the  Lower 
Hudson  River  between  Pier  76  in 
Manhattan  and  a  point  on  the  New 
Jersey  shore  in  Weehawken,  New  Jersey 
at  40''45'52"  N  latitude,  74-01'01"  W 
longitude,  and  north  of  a  line 
connecting  the  following  points: 


Latitude  Longitude 

40"'42'16.0"  N  74''01'09.0"  W,  then 

south  to 
40»41'55.0"  N  74'01'16.0"  W,  then 

west  to 
40»41'47.0"  N  74"01'36.0"  W,  then 

northwest  to 
40"41'55.0"  N  74'^1'59.0"  W,  then 

to  shore  at 
40''42'20.5"  N  74'02'06.0"  W  (NAD 

1983) 

(b)  Effective  period.  This  section  is  in 
effect  on  Sunday,  September  8, 1996, 
from  12  p.m.  until  4  p.m.,  unless 


extended  or  terminated  sooner  by  the 
Captain  of  the  Port,  New  York. 

(c)  Regulations.  (1)  The  general 
regulations  contained  in  33  CFR  165.23 
apply. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on  scene  patrol  personnel. 
U.S.  Coast  Guard  patrol  personnel 
include  commissioned,  warrant,  and 
petty  officers  of  the  Coast  Guard.  Upon 
being  hailed  by  a  U.S.  Coast  Guard 
vessel  via  siren,  radio,  flashing  light,  or 
other  means,  the  operator  of  a  vessel 
shall  proceed  as  directed. 

Dated:  August  23. 1996. 

Ridiard  C  VUan, 

Captain,  U.S.  Coast  Guard.  Captain  of  the 
Port.  New  York. 

(FR  Doc.  96-22211  Piled  8-29-96;  8:45  am) 
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33  CFR  Part  165 

[CQD01-06-100] 

RIN2115-AA97 

Safety  Zone:  MTV  Music  Awards 
Fireworks  Display,  East  River,  New 
York 

agency:  Coast  Guard,  DOT. 
ACTKM:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  for 
the  MTV  Music  Awards  fireworks 
display  located  in  the  East  River,  New 
York.  The  safety  zone  will  be  in  effect 
from  10:30  p.m.  until  11:45  "p.m.  on 
Wednesday,  September  4, 1996.  The 
safety  zone  will  close  all  waters  of  the 
East  River  south  of  the  Brooklyn  Bridge 
and  north  of  a  line  drawn  from  Pier  9, 
Manhattan  to  Pier  3,  Brooklyn. 
EFFECTIVE  DATE:  This  rule  is  effective 
from  10:30  p.m.  until  11:45  p.m.  on 
Wednesday,  September  4, 1996,  unless 
extended  or  terminated  sooner  by  the 
Captain  of  the  Port  New  York. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  J.  W.  Green,  Waterways 
Oversight  Branch  Chief,  Coast  Guard 
Activities  New  York  at  (202)  668-7906. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

Pursuant  to  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  (NPRM)  was  not 
published  for  this  regulation.  Good 
cause  exists  for  not  publishing  a  NPRM 
and  for  making  this  regulation  effective 
less  than  30  days  after  Federal  Register 
publication.  Due  to  the  date  on  which 
complete  information  regarding  this 
event  was  received,  there  was 
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insufficient  time  to  draft  and  publish  a 
NPRM.  The  delay  encountered  if  normal 
rulemaking  procedures  were  followed 
would  effectively  cancel  the  event. 
Cancellation  of  tiie  event  is  contrary  to 
public  interest  since  the  event  is 
intended  to  provide  public 
entertainment. 

Background  and  Purpose 

MTV  submitted  an  Application  for 
Approval  of  Marine  Event  to  hold  a 
fireworks  program  in  the  waters  of  the 
East  River.  This  reguJation  establishes  a 
safety  zone  in  the  waters  of  the  East 
River  from  10:30  p.m.  until  11:45  pjn. 
on  Wednesday,  September  4, 1996, 
unless  extended  or  terminated  sooner  by 
the  Captain  of  the  Port  New  York.  This 
safety  zone  precludes  all  vessels  from 
transiting  south  of  the  Brooklyn  Bridge 
and  north  of  a  line  drawn  from  Pier  9, 
Manhattan  to  Pier  3,  Brooklyn.  It  is 
needed  to  protect  mariners  from  the 
hazards  associated  with  fireworks 
exploding  in  the  area. 

Regulatory-  Evaluation 

This  regulation  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040. 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
regulation  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
10(e)  of  the  regiUatoiy  policies  and 
procediu^s  of  DOT  is  unnecessary.  This 
safety  zone  closes  a  portion  of  the  East 
River  to  all  vessel  traffic  from  10:30  p.m. 
until  11:45  p.m.  on  Wednesday, 
September  4, 1996,  imless  extended  or 
terminated  sooner  by  the  Captain  of  the 
Port  New  York.  This  section  of  the  East 
River  experiences  moderate  commercial 
and  recreational  marine  traffic. 
Although  this  regulation  prevents  traffic 
from  transiting  this  area,  the  effect  of 
this  regulation  will  not  be  significant  for 
several  reasons:  the  duration  of  the 
event  is  limited;  the  event  is  at  a  late 
hour;  pleasure  craft  and  some 
commercial  vessels  can  take  an  alternate 
route  via  the  Hudson  and  Harlem 
Rivers;  and  the  extensive,  advance 
advisories  that  will  be  made. 
Accordingly,  the  Coast  Guard  expects 
the  economic  impact  of  this  regulation 
to  be  so  minimal  that  a  Regulatory 
Evaluation  is  unnecessary. 


Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  regulation 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  ovmed  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
Section  3  of  the  Small  Business  Act  (15 
U.S.C.  632). 

For  reasons  set  forth  in  the  Regulatory 
Evaluation,  the  Coast  Guard  certifies 
imder  5  U.S.C.  605(b)  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  If,  however, 
you  think  that  your  business  or 
organization  qualifies  as  a  small  entity 
and  that  this  rule  will  have  significant 
economic  impact  on  your  business  or 
organization,  please  submit  a  comment 
explaining  why  you  think  it  qualifies 
and  in  what  way  and  to  what  degree  this 
rule  will  economically  afiiect  it. 

Collection  of  Information 

This  regulation  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501). 

Federalism 

The  Coast  Guard  has  analyzed  this 
action  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612  and  has  determined  that 
this  regulation  does  not  raise  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  regulation 
and  concluded  that  under  section 
2.B.2.e.(34)(g)  of  Commandant 
Instruction  M16475.1B  (as  revised  by  59 
FR  38654,  July  29, 1994),  the 
promulgation  of  this  regulation  is 
categorically  excluded  bom  further 
environmental  documentation.  A 
Categorical  Exclusion  Determination 
and  Environmental  Analysis  Checldist 
are  included  in  the  docket. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water),  Reporting  and  recordkeeping 
requirements,  Security  measures. 
Waterways. 

Regulation 

For  reasons  set  out  in  the  preamble, 
the  Coast  Guard  amends  33  CFR  part 
165  as  follows: 


PART  165— {AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1,  6.04-6.  and  160.5; 
49  CFR  1.46 

2.  A  temporary  §  165.T01-100,  is 
added  to  read  as  follows: 

S106.T01-100    Safety  Zone;  MTV  Music 
Awards  Fireworks  Display,  East  River,  New 
York. 

(a)  Location.  All  waters  of  the  East 
River  south  of  the  Brooklyn  Bridge  and 
north  of  a  line  drawn  from  Pier  9, 
Manhattan  to  Pier  3,  Brooklyn. 

(b)  Effective  period.  This  section  is 
effective  from  10:30  p.m.  until  11:45 
p.m.  on  Wednesday.  September  4. 1996. 
unless  extended  or  terminated  sooner  by 
the  Captain  of  the  Port  New  York. 

(c)  Regulations.  (1)  The  general 
regulations  contained  in  33  C.F.R. 
165.23  apply. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on  scene  patrol  personnel. 
U.S.  Coast  Guard  patrol  peraonnel 
include  commissioned,  warrant,  and 
petty  officers  of  the  Coast  Guard.  Upon 
being  hailed  by  a  U.S.  Coast  Guard 
vessel  via  siren,  radio,  flashing  light,  or 
other  means,  the  operator  of  a  vessel 
shall  proceed  as  directed. 

Dated:  August  23, 1996. 
Richard  C.  VUun, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port  New  York. 
(FR  Doc.  96-22209  Filed  8-29-96;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[MI50-01-72S7a;  FRL-6542-1] 

Promulgation  of  Reid  Vapor  Pressure 
Standard;  Michigan 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Interim  final  rule. 

summary:  In  this  action,  the 
Environmental  Protection  Agency  (EPA) 
temporarily  is  approving  a  State 
Implementation  Plan  (SIP)  establishing 
a  summertime  gasoline  Reid  vapor 
pressure  (RVP)  limit  of  7.8  pounds  per 
square  inch  (psi)  for  gasoline  sold  in 
Wayne,  Oakland,  Macomb,  Washtenaw, 
Livingston.  St.  Clair,  and  Monroe 
counties  in  Michigan  (Detroit-Ann 
Arbor  consolidated  metropolitan 
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statisticaljarea  (CMSA)).  The  marketiDg 
of  less  volatile  gasoline  reduces 
excessive  iBvaporation  of  fuel  during  the 
summer  months.  Evaporated  gasoline 
combines  vdth  other  pollutants  on  hot 
summer  days  to  form  ground-level 
ozone,  co^unonly  referred  to  as  smog. 
Ozone  pollution  is  of  particular  concern 
because  of  its  harmful  eHiects  on  limg 
tissue  and  breathing  passages. 

In  a  parallel  action  EPA  is  proposing 
to  make  permanent  this  temporary 
approval  df  Michigan's  SIP  revision  to 
establish  a  RVP  Umit  of  7.8  psi  for 
gasoline  sold  in  the  Detroit-Ann  Arbor 
CMSA.  Tl)e  proposed  SIP  revision  is 
publishedjin  the  proposed  rule  section 
of  this  Federal  Register.  The  EPA  is 
requesting  comments  on  this 
rulemaking  action,  as  well  as  the 
proposed  rulemaking  action.  Any  public 
comments  received  by  EPA  will  be 
addressed  in  the  subsequent  final 
rulemaking  on  the  proposed  revision  to 
the  Michi^  SIP. 

An  inteom  final  approval  action  is 
being  taken  because  EPA  finds  good 
cause  under  section  553  of  the 
Administrative  Procedures  Act  (APA)  to 
promulgate  this  interim  rule  without 
prior  notidB  and  comment  and  to  make 
this  action  effective  July  1,  1996, 
because  of  the  public  health  and  timing 
concerns  discussed  below. 
EFFECTIVE  DATE:  This  interim  final  rule 
is  effective  July  1, 1996  through 
September  15, 1996. 
AOOAESSEa:  Copies  of  the  dociunents 
relevant  to  this  action  are  available  at 
the  above  address  for  public  inspection 
during  normal  business  hours. 

Comments  may  be  mailed  to:  Carlton 
T.  Nash,  United  States  Environmental 
Protection  Agency,  Region  5,  Air  and 
Radiation  Pivision,  Air  Programs 
Branch  (A<t-18J),  77  West  Jackson 
Boulevard.  Chicago,  Illinois,  60604. 
FOR  FURTHER  INFORMATION  CONTACT:  Brad 
J.  Beeson  at  (312)  353-4779. 

SUPPt-BMEKTARY  INFORMATION: 
I.  Backgroand 

In  April  1995,  the  Detroit-Ann  Arbor 
CMSA  which  was  nonattainment  for 
ozone  was  redesignated  to  attainment. 
At  the  time  the  area  was  redesignated  to 
attaimnent^  EPA  approved,  as  a  revision 
to  the  Michigan  SIP,  a  7.8  psi  RVP  fuels 
program  as  a  contingency  measure. 
However,  diiring  the  summer  of  1995 
there  were  several  monitored  violations 
of  the  ozone  standard  in  the  Detroit 
area.  Therafore,  the  State  is  required  to 
implement  an  ozone  contingency 
measure. 

One  of  tl^e  contingency  measures  that 
State  has  chosen  to  implement  is  a  fuels 
program.  T^e  fuels  program  requires  the 


sale  of  7.8  psi  (low-RVP)  gasoline  during 
the  summer  months. 

RVP  is  a  measure  of  a  fuel's  volatility 
and  thereby  affects  the  rate  at  which 
gasoline  evaporates  and  emits  volatile 
organic  compounds  (VOCs).  The  lower 
a  fuel's  RVP,  the  lower  the  rate  of 
evaporation  of  the  fuel.  The  RVP  of 
gasoline  can  be  lowered  by  reducing  the 
amount  of  its  volatile  components,  such 
as  butane.  Lowering  RVP  in  the  summer 
months  can  offset  the  effect  of  summer 
temperature  upon  the  evaporation  of 
gasoline,  which  in  turn  lowers 
emissions  of  VOCs.  Because  VOCs  are  a 
component  in  the  formation  of  ground 
level  ozone  on  sunny,  hot  summer  days, 
reduction  of  RVP  will  assist  the  State  of 
Michigan  to  reduce  ozone  by  reducing 
VOC  emissions  from  vehicles. 

The  EPA  first  proposed  to  regulate 
gasoline  RVP  in  1987  (52  PR  31274), 
The  EPA's  gasoline  RVP  proposal 
resulted  in  a  two-phased  final  regulation 
which  was  in  large  part  incorporated 
into  the  1990  Amendments  to  the  Clean 
Air  Act  (Act)  in  section  211(h).  Phase  I 
of  the  regulation  took  effect  in  1990  (54 
PR  11868)  for  the  years  1990  and  1991. 
Phase  n  of  the  regulation  became 
effective  in  1992  (55  PR  23658).  The 
rule  divides  the  continental  United 
States  into  two  control  regions,  Class  B 
and  Class  C.  Generally  speaking,  the 
Class  B  states  are  the  warmer  southern 
and  western  states,  and  Class  C  states 
are  the  cooler  northern  states.  The  Phase 
n  regiilation  limits  the  volatility  of 
gasoline  sold  during  the  high  ozone 
season  to  9.0  psi  for  Class  C  areas  and 
7.8  psi  for  Class  B  ozone  nonattainment 
areas.  Michigan  is  a  Class  C  State,  and 
therefore,  required  imder  the  Federal 
rule  to  meet  the  9.0  psi  standard. 

n.  SUte  Submittal 

Prior  to  making  its  SIP  revision 
submittal,  the  State  has  presented  at 
several  public  hearings  its  intention  to 
implement  a  low-RVP  fuels  program. 
Initially  the  State  presented  the  State's 
legislation  to  implement  a  low-RVP 
gasoline  program.  House  Bill  4898, 
shortly  after  the  legislation  was  passed 
in  the  State  legislating,  in  1993. 

Next,  as  part  of  the  redesignation 
process  for  Southeast  Michigan,  the 
State  held  a  public  hearing  on  the 
redesignation  plan,  as  well  as  those 
measures  the  State  was  including  in  its 
contingency  plan.  One  of  the 
contingency  measiues  presented  to  the 
public  was  the  low-RVP  gasoline 
program. 

Lastly,  the  State  presented  the 
proposed  low-RVP  fuels  program  at  a 
public  hearing  as  part  of  the  State's 
contingency  measure  selection  process. 
The  program  presented  to  the  public  at 


these  hearings  not  only  included  the 
State's  legislation  establishing  a  7.8  psi 
RVP  program,  but  also  the  option  to 
market  REG  in  the  area  at  the  discretion 
of  individual  gasoline  marketers.  Two 
hearings  presenting  this  proposal  were 
held  in  October  1995. 

On  January  6, 1996,  Michigan 
Governor  John  Engler  sent  a  letter  to 
EPA  advising  EPA  the  State  had 
selected  a  low-RVP  fuels  program  as  one 
of  the  contingency  measures  to  be 
implemented  in  the  Detroit  area.  Shortly 
thereafter,  on  May  16, 1996,  the  State 
submitted  just  the  low-RVP  portion  of 
their  fuels  program  to  EPA  for  approval. 
The  SIP  revision  submitted  by  the  State 
was  reviewed  by  EPA  to  determine 
completeness  shortly  after  its  submittal, 
in  accordance  with  Uie  completeness 
criteria  set  out  at  40  CFR  part  51, 
Appendix  V  (1991),  as  amended  by  57 
FR  42216  (August  26, 1991).  On  May  24, 
1996,  the  State's  SIP  submittal  was 
found  complete. 

m.  Analysis  of  State  Submittal 

State  governments  are  preempted 
under  section  211(c)(4)(A)  of  the  Clean 
Air  Act  from  mandating  a  gasoline 
-  volatility  standard  not  identical  to  any 
Federal  standard  promulgated  under 
§  211(c)(1)  that  is  applicable  to  the  same 
characteristic.  However,  under 
211(c)(4)(C)  a  State  can  require,  through 
a  SIP  revision,  a  more  stringent  RVP 
standard  for  a  particular  area  if  the 
Administrator  finds  that  the  more 
stringent  standard  is  necessary  to 
achieve  the  National  Ambient  Air 
Quality  Standard  for  ozone.  In  addition 
to  demonstrating  necessity  as  part  of  the 
211(c)(4)(C)  waiver  process,  under 
section  110  the  State  must  also  submit 
an  adequate  description  of  the  low-RVP 
program  and  associated  enforcement 
procedures.  If  EPA  finds  that  a  State  has 
shown  necessity  and  has  provided  an 
adequate  description  of  the  program, 
EPA  may  approve  the  SIP  revision 
requiring  the  lower  State  RVP  standard 
for  the  selected  areas. 

A.  Demonstration  of  Necessity 

Section  211(c)(4)(C)  provides  that  the 
Administrator  may  find  that  a  State  fuel 
control  is  necessary  if  there  are  no  other 
measures  that  would  bring  about  timely 
attainment  or  such  measiu'es  are 
unreasonable  or  impracticable.  The 
necessity  showing  must  demonstrate 
that  the  State  is  actually  in 
nonattaiiunent  or  in  danger  of 
nonattainment  and  must  include  an 
evaluation  of  all  available  ozone  control 
measures. 

Once  it  was  determined  that  a 
contingency  measiu«  would  have  to  be 
implemented,  and  was  necessary 
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because  of  the  violation  of  the  ozone  air 
quality  standard,  the  State  organized  a 
workgroup  to  aid  in  the  selection 
process.  The  Contingency  Measure 
workgroup  included  participants  from 
industry,  state  and  local  government, 
environmentalists,  and  any  other 
interested  persons.  The  analysis  and 
final  recommendations  of  the 
workgroup  are  summarized  in  a  report.  * 
The  workgroup's  recommendations 
were  adopted  by  Michigan's  Governor. 
The  contingency  measures  selected  by 
the  State  include  a  fuels  program  that 
limits  RVP  to  7.8  psi  in  the 
summertime,  as  well  as  expansion  of  the 
State's  existing  Stage  I  vapor  recovery 
program. 

.    As  part  of  the  analysis,  the  workgroup 
considered  several  diflerent  emission 
control  technologies  including  vehicle 
inspection  and  maintenance  (basic 
through  enhanced].  Stage  I  vapor 
recovery.  Stage  II  vapor  recovery, 
enhanced  degreasing  controls,  oxides  of 
nitrogen  (NOx)  controls  on  stationary 
sources,  and  RFC  The  reasonableness 
and  practicality  of  each  of  these 
proposed  control  measures  were 
evaluated  using  a  number  of  factors, 
including  the  cost  effectiveness  of  each 
measure.  After  considering  and 
weighting  all  the  factors,  the  workgroup 
selected  stricter  gasoline  RVP  control. 
Having  considered  other  measures 
that  the  State  could  implement  before  a 
low-RVP  program,  EPA  finds  that  all 
other  measures  the  State  could 
implement  are  unreasonable  or 
impracticable  in  this  context,  or  would 
be  insufficient  to  bring  about  timely 
attainment.  The  State  is  currently 
expanding  its  existing  Stage  I  vapor 
recovery  program  as  part  of  its 
contingency  plan.  While  an  I/M 
program  would  be  a  reasonable  control 
measure,  it  could  not  be  implemented  as 
quickly  as  a  low-RVP  program  and 
therefore  would  not  reduce  emissions  in 
the  time-frame  necessary  to  reduce  the 
likelihood  of  ozone  standard  violations 
and  provide  for  attainment  in  as  timely 
a  manner  as  possible.  Reformulated 
gasoline  is  not  a  practicable  measure 
because  the  Detroit-Ann  Arbor  CMSA  is 
designated  as  an  attainment  area,  and 
hence  is  precluded  from  opting  into  the 
federal  RFG  program.  While  there  are 
some  additional  reasonable  and 
practicable  control  measures  available, 
such  as  more  stringent  degreasing  rules. 
Stage  II  vapor  recovery,  and  NOx 
controls  on  stationary  sources,  none  of 
these  measures  considered  individually 


or  collectively  would  reduce  emissions 
enough  to  bring  about  timely 
attainment. 

Because  there  are  no  more  reasonable 
and  practicable  emission  control 
programs  available  in  Southeast 
Michigan  that  would  bring  about  timely 
attainment,  EPA  finds  that  a  7.8  psi 
summertime  gasoline  RVP  meets  the 
necessity  requirement  of  211(c)(4)(C)  of 
the  Act. 

B.  Description  of  Program  Including  the 
Enforcement  Procedures 

Historically,  EPA  has  found  that  on 
adequate  program  description  includes: 
(1)  The  counties  included  in  the 
program,  (2)  the  parties  regulated  as  part 
of  the  program,  (3)  the  general  RVP 
limit.  (4)  die  control  period  of  the 
program,  and  (5)  a  list  of  any  exceptions 
to  the  general  limit  for  different  types  of 
gasoline,  such  as  gasohol  and  RFG. 

An  adequate  description  of  the  State's 
enforcement  procedures  should  include: 

(1)  The  recordkeeping  requirement  for 
all  regulated  parties  marketing  gasoline, 

(2)  the  name  of  the  State  agency  that 
will  be  enforcing  the  program,  (3)  the 
testing  frequency  and  number  of 
stations  that  will  be  tested,  (4)  how 
sampling  will  be  done,  (5)  procedures 
that  will  be  used  to  determine  fuel 
volatility  during  enforcement  testing, 
and  (6)  the  State's  authority  to  levy 
penalties  and  fines  for  noncompliance 
with  the  program. 

The  Michigan  submittal  specifies  that 
the  gasoline  distributed  in  Wajme, 
Oakland,  Macomb,  Washtenaw, 
Livingston,  St.  Clair,  and  Monroe 
counties  at  the  retail  level  must  meet  a 
RVP  standard  of  7.8  psi  or  less  per 
gallon  between  June  1  and  September 
15.2  Currently,  the  State's  rules  include 
a  1.0  psi  exemption  for  ethanol  blended 
fuels.  In  addition,  the  State's  rule  being 
developed  to  include  RFG  as  part  of  the 
program  will  include  a  0.3  psi  for  RFG. 
The  rule  to  be  submitted  will  also 
exempt  gasoline  dispensed  at  marinas, 
test  tracks,  and  applications  for 
agricultural  purposes  from  the  7.8  psi 
limit.  Because  the  State  has  satisfied  all 
the  program  description  elements,  EPA 
finds  the  State's  description  of  the 
program  is  sufficient. 

To  ensure  enforcement  of  the  program 
requirements,  all  parties  involved  with 
the  marketing  of  gasoline  in  the  area  are 
required  to  maintain  records  for  each 
gasoline  shipment.^  The  Michigan 
Department  of  Agriculture  (MDA)  will 
conduct  enforcement  of  the  program.'' 


As  part  of  the  SIP  submittal,  the  State 
has  committed  to  inspect  a  minimum  of 
40  percent  of  the  dispensing  facilities  in 
the  six  county  area  during  the  control 
period.  Sampling  will  be  performed  in 
accordance  with  the  procedures 
described  by  EPA  in  its  gasoUne 
volatility  regulations  in  40  CFR  part  80, 
Appendix  D.'  Gasoline  volatility  and 
ethanol  content  tests  will  be  performed 
following  procedures  described  by  EPA 
in  40  CFR  part  80,  Appendices  E  and  F, 
respectively.  Gasoline  deemed  to  be  out 
of  compliance  will  be  subject  either  to 
a  stop  use  order  or  seizure.* 
Additionally,  MDA  has  the  authority  to 
levy  administrative  fines,  in  addition  to 
applicable  civil  and  criminal  penalties.^ 
The  EPA  finds  the  State's  submittal 
sufficiently  deters  non-compliance  and 
ensures  effective  enforcement  of  the 
program. 

IV.  Procedural  Requirements 

Section  553(b)  of  the  APA  provides 
that  the  general  requirement  to  provide 
for  notice  and  comment  in  the 
rulemaking  process  does  not  apply  if  an 
agency,  for  good  cause,  finds  that  notice 
and  public  procedure  are  impracticable, 
unnecessary  or  contrary  to  the  public 
interest.  Additionally,  section  553(d)  of 
the  APA  provides  that  for  good  cause  an 
agency  may  expedite  the  effective  date 
of  a  rule  allowing  it  to  take  effect  sooner 
than  30  days  from  the  date  of 
publication.  As  discussed  below,  EPA 
has  concluded  that  there  is  good  cause 
to  issue  this  interim  final  rule  without 
notice  and  comment  and  to  make  the 
rule  effective  July  1, 1996. 

A.  Notice  and  Comment 

Section  553(b)  of  the  APA  provides 
that  agencies  must  provide  the  public 
notice  and  an  opportunity  to  comment 
on  agency  rulemaking,  unless  one  of  the 
specified  exceptions  applies.  Further, 
section  553(b)(B)  of  the  APA  states  that 
notice  and  comment  are  not  required 
"when  the  agency  for  good  cause  finds 
(and  incorporates  the  finding  and  a  brief 
statement  of  reasons  therefor  in  the 
rules  issued)  that  notice  and  public 
procedure  thereon  are  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest."  Because  of  unusual 
circumstances  associated  with  this 
rulemaking  and  for  the  reasons 
explained  below,  EPA  finds  good  cause 
to  issue  this  interim  final  rule  without 
prior  notice  and  comment. 


'  The  report  is  titled  "Evaluation  of  Air  Quality 
Contingency  Measures  for  Implementation  in 
Southeast  Michigan"  and  is  included  in  (he 
materials  submitted  by  the  State  for  this  proposed 
SIP  revision. 


2MCLA  290.643  section  3(4).  MCLA  290.650d 
section  lOd. 

J  MCLA  290.647  section  7(3)-7(4),  MCLA 
290.649b  section  9b(4). 

'MCLA  290.641,  etseq. 


'MCLA  290.647  section  7(4),  MCLA  290.643 
section  3. 

»MCLA  290.643  section  3. 

^MCLA  290.647  section  7(5),  MCLA  290.613 
section  13,  MCLA  290.615  section  15. 
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1.  Time  Critical  Nature  of  Action 

Ground-lejvel  ozone  is  a  threat  to 
public  healto.  Ozone  pollution  is  of 
particular  concern  because  of  its 
harmful  effects  on  lung  tissue  and 
breathing  passages.  To  address  this 
threat,  EPA  places  significant 
requirement  on  States  to  implement 
programs  to  control  ozone  to  levels  that 
protect  the  public  health. 

Because  of  the  seriousness  of  the 
public  health  issue,  the  State  of 
Michigan  wants  to  implement  a  program 
that  will  provide  substantial  emission 
reduction  baneHts  as  soon  as  this 
summer.  Ai^  program  that  could  be  put 
in  place  immediately  would  help  the 
State  avoid  tiolations  of  the  ozone 
standard  this  summer.  Conversely, 
control  programs  which  take  several 
months  to  iiAplement  would  not  help 
protect  public  health  this  summer. 

A  low-RVP  fuels  program  addresses 
the  need  for  immediate  reductions 
because  the  |ir  quality  benefits  of  a  low- 
RVP  prograi$  are  produced  as  soon  as 
the  fuel  is  delivered  to  retail  gasoline 
stations.  Currently,  the  State  and  the 
regulated  industry  are  prepared  to 
implement  a  low-RVP  fuels  program 
this  summer,  beginning  July  1, 1996. 
There  are  no  other  measures  the  State 
could  implement  now  to  provide  the 
needed  emi^ions  reductions  in  this 
time-fieame.  I 

Providing  notice  and  comment  for 
this  action  would  run  counter  to  the 
public  inter^t  because  delaying  this 
rulemaking  through  ap|>lying  the 
normal  notice  and  comment  procass 
would  mean  that  the  low-RVP  program 
could  not  be{  put  into  place  before  the 
end  of  this  siimnwr.  Without 
implementii^g  a  low-RVP  program 
immediately  the  State  risks  further 
violations  of  the  ozone  standard  and  an 
adverse  impact  on  public  health  this 
summer. 

2.  Prior  Ext^isive  Public  Process  and 
Public  Consinsus 

Considerai)le  public  discussion  and 
comment  has  already  transpired 
concerning  the  State's  adoption  of  a 
low-RVP  fueds  program  and  the  outcome 
of  this  process  is  widespread  consensus 
thtt  a  low-RVP  fuels  programs  in  the 
best  approafii.  In  particular,  the  directly 
affected  regulated  entities  have 
participated  extensively  in  the  decision 
making  proOBss  and  have  notice  of  the 
low-RVP  fuels  program  to  be 
implemented  in  Southeast  Michigan. 

Prior  to  m  iking  its  submittal,  the  State 
discussed  iti  plans  to  implement  a  fuels 
program  beginning  in  the  summer  of 
1996,  featuring  7.8  psi  gasoline,  with  the 
regulated  parties  and  the  general  public. 


Not  only  did  the  State  discuss  its 
intentions,  it  also  solicited  comments  on 
the  Stiate's  plans.  Initially,  as  part  of  the 
redesignation  process  for  Southeast 
Michigan,  the  State  held  a  public 
hearing  on  the  redesignation  plan,  as 
well  as  those  measures  the  State  was 
including  its  contingency  plan.  One  of 
the  contingency  measures  presented  to 
the  public  was  a  low-RVP  fuels 
program. 

Shortly  after  the  State  completed  its 
public  hearing  process  on  the 
redesignation  and  associated 
contingency  measures,  the  State 
submitted  the  redesignation  request  to 
EPA  for  approval.  In  the  Federal 
Register  notice  proposing  approval  of 
the  redesignation,  a  Iow-RVp  program 
was  listed  as  one  of  the  possible 
contingency  measures  the  State  would 
implement  if  necessary.  While  EPA 
received  a  variety  of  comments  on  the 
proposal,  none  of  the  comments 
concerned  the  State's  choice  of  low-RVP 
as  part  of  the  contingency  plan, 
indicating  there  was  no  opposition  to 
the  possibility  of  implementation  of  this 
program.  The  EPA  finalized  approval  of 
the  Michigan  contingency  plan 
including  a  low-RVP  program  aa  a 
revision  to  the  Michigan  SIP  on  March 
7, 1995. 

Because  of  ozone  violations  during 
the  summer  of  1995  Michigan  is 
required  to  select  a  contingency 
measure  to  be  implemented  from  its 
contingency  plan.  To  aid  in  the 
selection  process,  the  State  formed  a 
worlcgroup.  The  Contingency  Measure 
workgroup  included  participants  from 
industry,  state  and  local  government, 
environmentaUsts,  and  any  other 
interested  persons.  The  committee 
eventually  narnrwed  their 
recommendation  to  include  a  low-RVP 
fuels  program.  The  Workgroup 
recommendation  indicates  the 
consensus  support  for  this  measure  by 
the  most  directly  affected  and  interested 
parties. 

The  final  step  ii^the  contingency 
measure  selection  process  was  to 
present  the  committee's 
recommendations  at  a  pubUc  hearing. 
Two  hearings  were  held  in  October 
1995.  Ehiring  the  hearings  none  of  the 
oil  companies  objected  to  the  selection 
of  a  low-RVP  fuels  program  as  a 
contingency  measure. 

During  the  public  participation 
process,  the  Etetroit  media  covered  the 
debate  concerning  which  contingency 
measure  would  be  selected.  A  number 
of  articles  and  editorials  were  published 
in  both  the  Detroit  Free  Press  and  the 
Detroit  News  concerning  the  selection 
process  and  the  low-RVP  fuels  program. 
On  January  6, 1996,  Michigan  Governor 


John  Engler  sent  a  letter  to  EPA 
identifying  a  low-RVP  fuels  program  as 
one  of  its  contingency  measures  to  be 
implemented  in  the  Detroit  area.  Shortly 
after  the  Governor's  decision,  both  the 
Michigan  Department  of  Agriculture 
and  the  Governor's  offices  issued  press 
releases  concerning  the  low-RVP  hiels 
program.  Both  of  these  press  releases 
included  the  planned  start-up  date  of 
the  program,  July  1996.  Following  these 
press  releases  several  more  articles  on 
the  program  were  published  in  the  print 
media.  In  addition,  the  AAA  magazine 
Michigan  Living,  printed  an  article 
about  the  low-RVP  fuels  program 
including  the  planned  start-up  date  of 
July  1996. 

In  addition  to  the  general  press 
coverage  the  program  was  receiving,  the 
State  held  a  series  of  meetings  with  the 
oil  companies  serving  the  Detroit  area  as 
well  as  the  American  Petroleum 
Institute  (API),  an  industry  association. 
Ckiring  these  meetings  the  State, 
represented  oil  companies,  and  API 
discussed  the  details  concerning 
implementation  of  a  low-RVP  fciels 
program  by  July  1996. 

Providing  prior  notice  and  comment 
is  of  limited  benefit  to  the  public  here 
because  of  the  extensive  public 
comment  process  that  has  already  taken 
place  and  the  widespread  support  for 
the  program.  This  public  process  has 
provided  an  opportunity  for  all 
interested  parties  to  participate  in  the 
decision  to  implement  low-RVP 
gasoline  as  a  contingency  measure  and 
has  generated  consensus  this  is  the 
optimal  approach.  In  addition,  delaying 
the  SIP  revision  approval  to  allow  for 
notice  and  comment  would  run  counter 
to  the  public  interest  because  of  the 
potential  for  confusion  regarding  the 
applicable  requirements.  At  this  point 
tn  time  the  regulated  industry,  the 
general  pi^lic,  and  the  State  have 
planned  to  begin  the  program  on  July  1, 
1996.  Providing  notice  and  comment 
would  preclude  the  program  from 
beginning  on  July  1, 1996,  which  would 
likely  cause  disruption  to  the  regulated 
industries  and  confuse  the  public. 

3.  Time  Limited  Nature  of  Action 

This  interim  final  rule  is  a  temporary 
SIP  revision,  which  will  expire 
automatically  and  be  followed  by  a 
notice-and-comment  rulemaking  to 
decide  whether  to  make  this  a 
permanent  SIP  revision.  The  EPA  is 
requiring  that  gasoline  sold  in  the 
Eletroit — Ann  Arbor  ozone 
nonattainment  area  fi^m  July  1, 1996  to 
September  15, 1996,  comply  with  a  7.8 
psi  standard.  This  action  does  not 
establish  a  permanent  cha'nge  to  the 
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gasoline  RVP  requirements  in  Southeast 
Michigan. 

Prior  notice  and  comment  is  of 
limited  benefit  to  the  public  because  of 
the  limited  time  period  of  this  action, 
and  the  need  for  prompt 
implementation  of  the  program 
discussed  above.  In  a  parallel  action, 
EPA  is  proposing  to  make  this 
temporary  RVP  limit  permanent  by 
revising  Michigan's  SIP  to  establish  a 
RVP  limit  of  7.8  psi  for  gasoline  sold  in 
the  Detroit — Ann  Arbor  CMS  A.  The 
proposed  SIP  revision  is  published  in 
the  proposed  rule  section  of  this  Federal 
Register.  The  EPA  is  hereby  providing 
opportunity  to  comment  on  this 
rulemaking  action,  as  well  as  on  the 
proposed  rulemaking  action  on  the 
permanent  revision.  Any  public 
comments  received  by  EPA  will  be 
addressed  in  the  subsequent  final 
rulemaking  on  the  proposed  revision  to 
the  Michigan  SIP.  Thus,  any  negative 
results  caused  by  the  lack  of  notice  and 
comment  would  exist  only  for  a  short 
and  clearly  delineated  period. 

For  all  the  reasons  stated  above  EPA 
believes  that  there  is  good  cause  for 
issuing  this  rule  without  prior  notice 
and  comment,  as  such  prior  notice  and 
opportimity  to  comment  under  these 
circumstances  is  impracticable, 
imnecessary,  and  contrary  to  the  public 
interest. 

B.  Effective  Period 

The  APA  also  provides  that  a  rule 
may  not  become  effective  until  30  days 
after  it  is  published;  this  requirement  is 
generally  met  through  publication  in  the 
Federal  Register.  However,  in  certain 
situations  the  APA  provides  that 
agencies  may  expedite,  or  shorten,  the 
time  to  make  the  rule  effective.  Section 
553(d)  of  the  APA  provides  an 
exception  to  the  effective  date 
requirement  where  an  agency  finds 
there  is  good  cause  to  expedite  the 
effective  date.  Because  of  circiunstances 
specific  to  this  situation  and  for  the 
reasons  explained  below,  EPA  finds 
good  cause  to  make  this  rule  effective  as 
of  July  1, 1996. 

1.  Time  Critical  Nature  of  Action 

As  discussed  more  fully  above,  to 
protect  public  health  during  the 
upcoming  ozone  season,  the  State 
would  need  to  implement  a  measure 
that  would  immediately  reduce  VOC 
emissionsrThe  low-RVP  program 
proposed  by  the  State  and  required  here 
on  a  temporary  basis,  would  provide 
such  immediate  reductions  if  EPA's 
approval  is  effective  by  July  1, 1996. 

Delaying  the  effective  date  until  30 
days  after  publication  runs  counter  to 
the  public  interest  because  of  the  need 


to  address  the  risk  of  ozone  air  pollution 
occiuring  this  summer.  If  this 
rulemaking  action  were  subject  to  such 
a  delay,  the  low-RVP  program  could  not 
be  put  into  place  before  the  end  of  this 
suimmer.  Without  implementing  a  low- 
RVP  program  immediately  the  State 
risks  further  violations  of  the  ozone 
standard  and  an  adverse  impact  on 
public  health  this  siunmer. 

2.  Prior  Public  Notice 

Delaying  the  effective  date  until  30 
days  after  publication  is  irrelevant  to  the 
lead  time  needed  for  compliance 
because  the  public  has  had  substantial 
public  notice  of  the  upcoming  low-RVP 
requirements.  In  particular,  the  directly 
affected  regulated  entities  and  the 
public  have  participated  extensively  in 
the  decision  process  to  implement  this 
pn^ram  starting  July  1, 1996,  and  have 
notice  of  that  start  date.  Hence,  delay 
beyond  that  date  is  not  necessary  for 
compUance  purposes  and  will  introduce 
conftision  as  to  when  the  requirements 
will  apply. 

For  all  the  reasons  stated  above  EPA 
believes  that  there  is  good  cause  for 
making  this  rule  effective  as  of  July,  1, 
1996,  as  a  later  effective  date  is 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest. 

IV.  Action 

The  EPA  is  approving  a  revision  to 
Michigan's  SIP  to  estabUsh  a 
summertime  gasoline  RVP  limit  of  7.8 
psi  for  gasoline  sold  in  Wa)me,  Oakland, 
Macomb,  Washtenaw,  Livingston,  St. 
Clair,  and  Monroe  counties  and  is 
finding  that  such  a  requirement  is 
necessary  for  the  area  to  attain  the  ozone 
National  Ambient  Air  Quality  Standard 
for  ozone,  at  least  for  the  period  the 
approval  is  effective.  This  approval  is 
effective  from  July  1, 1996,  to  September 
15, 1996. 

V.  Administrative  Requirements 

A.  Applicability  to  Future  SIP  Decisions 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  fttture 
request  for  revision  to  any  SIP.  The  EPA 
shall  consider  each  request  for  revision 
to  the  SIP  in  light  of  specific  technical, 
economic,  and  environmental  factors 
and  in  relation  to  relevant  statutory  and 
regulatory  requirements. 

B.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995  memorandum  fit)m  Mary  Nichols, 


Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Manogemmt 
and  Budget  has  exempted  this 
regulatory  action  from  E.0. 12866 


review. 


C.  Regulatory  Flexibility 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  the  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
btisinesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

This  approval  does  not  create  any 
new  requirements.  Therefore,  I  certify 
that  this  action  does  not  have  a 
significant  impact  on  any  small  entities 
affected.  Moreover,  due  to  the  nature  of 
the  Federal-State  relationship  luider  the 
Act,  preparation  of  the  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  the  State  action.  The 
Act  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  EPA,  427  U.S.  246, 
256-66  (1976). 

D.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proprased  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  state, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  miUion  or  more.  Under  Section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significanUy 
or  uniquely  impacted  by  the  rule. 

This  Federal  action  approves  pre- 
existing requirements  under  state  or 
local  law,  and  imposes  no  new  Federal 
requirements.  Accordingly,  no 
additional  costs  to  state,  local,  or  tribal 
governments,  or  the  private  sector, 
result  bom  this  action. 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
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circuit  by  October  29. 1996.  Filing  a 
petition  for  reconsideration  by  the 
Administralior  of  tiiis  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review,  nor  does  it 
extead  the  time  within  which  a  petition 
for  judicial  ^view  may  be  filed  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)). 

F.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  808(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBRH'A) 
EPA  submitted  a  report  containiag  this 
r\ile  and  other  required  information  to 
the  U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
the  Federal  ftagisler.  This  rule  is  not  a 
"major  rule"  as  defined  by  section 
804(2)  of  the  APA  as  amended.  Pursuant 
to  5  U.S.C.  a06(2)  as  added  by  SBREFA, 
this  rule  may  take  efhd  prior  to  the  4^te 
of  its  submission  to  Congress  because 
EPA  iar  good  cause  has  found  that 
providing  for  notice  and  public 
procedure  oB  this  rule  is  impracticable, 
imnecessary,  and  contrary  to  the  public 
interest. 

List  o<  Sdbfacts  ia  40  CFR  Part  S2 

En  /irmunental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference, 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Dated:  June  21. 1996. 
David  A.  UHikli, 
Acting  Regional  Administrator. 

Part  52,  djapter  I.  title  40  of  the  Code 
of  Federal  Ragulations  is  amended  as 
follows: 

PART  52— (AMENOEO] 

1.  The  autfiority  citation  for  part  52 
continues  toi  read  as  follows: 

Aothority:  42  U.S.C.  7401-7671q. 

Subpart  X— Michigan 

2.  Section  52.1170  is  amended  by 
adding  paragraph  (cKl07)  to  read  as 
follows: 

152.1170    IdtnMWcaUow  of  plan. 

*        »        »        *        * 

(c)  •  *  • 

(107)  On  I  (ay  16, 1996,  the  State  of 
Michigan  submitted  a  revision  to  the 
Michigan  State  Implementation  Plan 
(SIP).  This  revision  is  for  the  purpose  of 


estabhshing  a  gasoline  Raid  vapor 
pressure  (RVP)  limit  of  7.8  pounds  per 
square  inch  (psi)  for  gasoline  sold  in 
Wayne,  Oakland,  Macomb,  Washtenaw, 
Livingston,  St.  Clair,  and  Monroe 
counties  in  Michigan.  This  revision  will 
only  be  effsctive  from  July  1, 1996,  to 
September  15. 1996. 
(i)  Incorporation  by  reference. 

(a)  House  Bill  No.  4898;  signed  and 
effective  November  13, 1993. 

(b)  Michigan  Complied  Laws,  Motor 
Fuels  Quality  Act.  Chapter  290,  Sections 
642,  643,  645,  and  646,  647,  and  649  all 
efiiective  November  13, 1993. 

(c)  Michigan  Complied  Laws,  Weights 
and  Measures  Act  of  1964.  Chapter  290, 
Sections  613, 615:  all  effective  August 
28, 1964. 

(ii)  Additional  materials. 

(a)  Letter  from  Michigan  Governor 
John  Engler  to  Regional  Administrator 
Valdas  Adamkus,  dated  January  5, 1996. 

(b)  Letter  from  Michigan  EMrector  of 
Environmental  Quality  Russell  Harding 
to  Jlegional  Administrator  Valdas 
Adamkus,  dated  May  14, 1996. 

(c)  State  report  titled  "Evaluation  of 
Air  Quality  Cottitingency  Measiues  fw 
Implementation  in  Southeast 
Michigan,"  submitted  to  the  EPA  cm 
May  14,  1996. 

[PR  Doc.  96-21982  Filed  8-29-96;  8:45  am] 
■HJJMQ  OOCC 


MCFRPartM 

CAIM-Fm.-8M2-^ 

raN2eC0-AC66 

Control  of  Air  PoNuHon  From  mm 
■Knoi  TafMcna  ana  pnw  awvif  vantcia 
Enginaa:  Wagulationa  Haquirlng  Ow- 
Board  Oiagnoatic  (OBD)  Systama— 
Aocaptanca  of  Raviaad  CaMfomia  OBD 
N  Ra^uiramanta 

AOaCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  Rule. 

SUMMARY:  This  final  rulemaking  revises 
requirements  associated  with  on-board 
diagnostic  (OBD)  systems.  The  federal 
(MD  rulemaking,  published  February 
19, 1993,  allowed  for  compliance  with 
California  OBD  n  requirements  to  satisfy 
federal  OBD  requirements  through  the 
1998  model  year.  The  California  Air 
Resources  Board  has  recently  revised 
their  OBD  II  requirements.  This 
rulemaking  promulgates  appropriate 
revisions  to  federal  OBD  regulations 
such  that  compliance  with  the  recently 
revised  OBD  n  requirements  will  satisfy 
federal  OBD.  This  rulemaking  does  not 
require  that  manufacturers  comply  with 
OBD  n  anti-tampering  provisions.  OBD 


systams  in  general  provide  substantial 
ozone  benefits. 

ffFECnvE  date:  This  final  rule  is 
effective  October  29, 1996. 
AOOnESSES:  Materials  relevant  to  this 
rulemaking  are' contained  in  Docket  No. 
A-90-35,  and  are  available  for  public 
inspection  and  photocopying  between  8 
a.m.  and  5:30  p.m.  Monday  through 
Friday.  The  telephone  number  is  (202) 
260-7548  and  the  facsimile  number  is 
(202)  260-4400.  A  reasonable  fee  may 
be  charged  by  EPA  for  copying  docket 
material. 

FOR  FURTHER  INFORMATION  CONTACT: 
Todd  Sherwood,  U.S.  Environmental 
Protection  Agency,  2565  Plymouth 
Road,  Ann  Arbor,  MI  48105,  telephone 
(313)  668-4405,  or  Internet  e-mail  at 
"sherwood.todd@epamail.epa.gov." 

8UPPI.BIENTARY  INFORMATION: 

Regulated  Entities 

Entities  potentially  regulated  by  this 
action  are  those  which  maiuifacture  new 
motor  vehicles  and  engines.  Regulated 
categories  and  entities  include: 


Category 

Examples  of  regu- 
lated entities 

Indusiry 

New  motor  vettide 
and  engine  manu- 
facturers. 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  action.  Other  types  of  entities  not 
listed  in  the  table  could  also  be 
regulated.  To  determine  whether  your 
product  is  regulated  by  this  action,  you 
should  carefully  examine  the 
applicability  criteria  in  §  86.094-17  of 
title  40  of  the  Code  of  Federal 
Regulations.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  product,  consult  the 
person  listed  in  the  preceding  FOR 
FURTHER  INFORMATION  CONTACT  section. 

Electronic  Copies  of  Rulemaking 
Documents 

Electronic  copies  of  the  preamble  and 
the  regulatory  text  of  this  final 
rulemaking  are  available  via  the  Internet 
on  the  Office  of  Mobile  Sources  (OMS) 
Home  Page  (http://www.epa.gov/ 
OMSWWW/).  Users  can  find  OBD 
related  information  and  documents 
through  the  following  path  once  they 
have  accessed  the  OMS  Home  Page: 
"Automobiles,"  "I/M  &  OBD,"  "On- 
Board  Diagnostics  Files." 

Electronic  copies  of  the  preamble  and 
the  regulatory  text  of  this  final 
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rulemaking  are  also  available  on  the 
Office  of  Air  Quality  Planning  and 
Standards  (OAQPS)  Technology 
Transfer  Network  Bulletin  Board  System 
(TTN  BBS).  Users  are  able  to  access  and 
download  TTN  BBS  files  on  their  first 
call.  After  logging  onto  TTN  BBS,  to 
navigate  through  the  BBS  to  the  files  of 
interest,  the  user  must  enter  the 
appropriate  command  at  each  of  a  series 
of  menus.  The  steps  required  to  access 
information  on  this  rulemaking  are 
listed  below.  The  service  is  free,  except 
for  the  cost  of  the  phone  call. 

TTN  BBS:  919-541-5742  (1.200- 
14,400  bps,  no  parity,  eight  data  bits, 
one  stop  bit).  Voice  help:  919-541-5384 
Internet  address:  TELNET 
ttnbbs.rtpnc.epa.gov  Off-line:  Mondays 
from  a-12  Noon  ET. 

1.  Technology  Transfiar  Netwoik  Top 

Menu:  GATEWAY  TO  TTN 
TECHNICAL  AREAS  (Bulletin 
Boards) 

2.  TTN  TECHNICAL  INFORMATION 

AREAS:  C^fS— Mobile  Sources 
Information 

3.  OMS  BBS  ===  MAIN  MENU  FILE 

TRANSFERS:  Rulemaking  & 
Reporting 

4.  RULEMAKING  PACKAGES: 

Inspection  &  Maintenance 

5.  Inspection  &  Maintenance 

Rulemaking  Areas:  File  Area 
#2...0n-BoaJrd  Diagnostics 

At  this  stage,  the  system  will  list  all 
available  OBD  Review  files.  To 
download  a  file,  select  a  transfer 
protocol  which  will  match  the  terminal 
software  on  your  computer,  then  set 
your  own  software  to  receive  the  file 
using  that  same  protocol. 

If  unfamiliar  with  handling 
compressed  (i.e.,  ZIP'd)  files,  go  to  the 
TTN  topmenu.  System  Utilities 
(Command:  1)  for  information  and  the 
necessary  program  to  download  in  order 
to  unZIP  the  files  of  interest  after 
dov^rn  loading  to  your  computer.  After 
getting  the  files  you  want  onto  your 
computer,  you  can  quit  TTN  BBS  with 
the  <G>oodbye  command. 

TaUe  of  Contents 

I.  Introduction  and  Background 

U.  Requirements  of  this  Final  Rulemaking 

III.  Public  Participation 

IV.  Discussion  of  Issues 

V.  Cost  Effectiveness 

VI.  Administrative  Requirements 

I.  Introduction  and  Background 

On  February  19, 1993,  the  EPA 
promulgated  a  final  rulemaking  (58  FR 
9468,  February  19,  1993)  requiring 
manufacturers  of  light-duty  vehicles 
(LDV)  and  light-duty  trucks  (LETT)  to 
install  on-board  emission  control 
diagnostics  (OBD)  systems  on  such 


vehicles  beginning  in  model  year  1994. 
The  regulations  promulgated  in  that 
final  rulemaking  require  that 
manufacturers  install  OBD  systems 
which  monitor  emission  control 
components  for  any  malfunction  or 
deterioration  causing  exceedances  of 
certain  emission  thresholds,  and  alert 
the  vehicle  operator  to  the  need  for 
repair.  That  nUemaking  also  requires 
that,  when  a  malfunction  occurs, 
diagnostic  information  must  be  stored  in 
the  vehicle's  computer  to  assist  the 
mechanic  in  diamosis  and  repair. 

Additionally,  Uiat  rulemakmg  makes 
an  allowance  for  manufacturers  to 
satisfy  the  federal  OBD  requirements 
through  the  1998  model  year  by 
installing  systems  satisfying  the 
Cahfomia  OBD  II  requirements 
pertaining  to  those  model  years.  This 
allowance  means  that  manufacturers 
could  concentrate  on  designing  one 
system  for  OBD  compliance  and 
installing  that  system  nationwide  during 
allowable  model  years.  As  EPA 
regulations  cannot  be  revised  except 
through  EPA  rulemaking,  the  OBD  II 
requirements  allowed  under  this 
provision  were,  and  have  continued  to 
be,  those  existing  on  the  date  of 
publication  of  the  federal  OBD  final 
rulemaking.  This  means  that  subseqt^nt 
changes  made  to  the  OBD  D 
requirements  by  the  California  Air 
Resources  Board  (ARB)  may  be 
inconsistent  and  potentially 
unacceptable  for  federal  OBD 
compliance. 

On  March  23, 1995.  EPA  published  a 
direct  final  rule  revising  specific  federal 
OBD  provisions,  including  a  provision 
that  would  allow  manufacturers  to 
comply  with  federal  OBD  requirements 
by  optionally  complying  with  more 
recent  OBD  II  regulations.  EPA  believed 
that  the  March  23  direct  final  rule 
would  not  be  controversial.  In  that 
direct  final  rule,  EPA  stated  that.  "If 
notice  is  received  that  any  person  or 
persons  wish  to  submit  adverse 
comments  regarding  some,  but  not  all  of 
the  actions  taken  in  this  rulemaking, 
then  EPA  shall  withdraw  this  final 
action  and  publish  a  proposal  only  with 
regard  to  the  actions  for  which  notice 
has  been  received."  EPA  stated  that  it 
would  make  such  a  withdrawal  if 
adverse  comment  was  received  by  April 
24.  1995. 

EPA  received  advert  comment  from 
the  Motor  and  Equipment 
Manufacturers  Association  (MEMA). 
This  adverse  comment  was  placed  in 
the  public  docket  for  viewing.  The 
comments  submitted  by  MEMA  were 
adverse  with  regard  to  the  revision  of  40 
CFR  86.094-17(1)  that  would  allow 
manufacturers  the  option  of  complying 


with  the  recently  revised  California 
OBD  n  requirements  (California  Air 
Resources  Board  Mail-Out  #95-03). 
(MEMA  had  initially  objected  to  other 
sfiecific  provisions  of  the  direct  final 
rule,  but  MEMA  withdrew  these 
objections  ie  a  letter  signed  May  18, 
1995.)  Therefore,  EPA  subsequently 
removed  the  provision  of  the  March  23 
direct  final  rule  that  pertained  to 
optional  compliance  with  the  revised 
OBD  II  requirements  of  ARB  Mail-Out 
#95-03  (60  FR  37945,  July  25, 1995).  As 
a  result,  the  language  of  the  prior  final 
rule  published  on  February  19,  1993  (58 
FR  9468)  allowing  compliance  with 
California  OBD  n  requirements  was 
reinstated  in  §  86.094-1 7(j).  EPA  then 
reproposed  the  provision  allowing 
manufacturers  to  meet  the  federal  OBD 
requirements  by  complying  with  revised 
Cahfomia  OBD  11  requirements.  The 
proposal  did  not,  however,  require  that 
manufacturers  meet  the  anti-tampering 
provisions  in  California's  OBD  0 
regulations.  (60  FR  55521,  November  1. 
1995). 

II.  Requiremants  of  this  Final 
Rulemaking 

This  final  rulemaking  allows 
manufacturers  to  comply  with  federal 
OBD  requirements  by  optionally 
complying  with  the  revised  and  recently 
adopted  California  OBD  II  regulations. 
The  allowance  for  optional  compliance 
with  California  OBD  II  has  already  been 
established  in  the  federal  OBD  program 
and  was  incorporated  into  the  federal 
OBD  final  rulemaking  in  February  1993. 
However,  since  that  time,  the  ARB  has 
made  several  revisions  to  the  OBD  n 
regulations. 

Because  the  Agency  cannot  simply 
accept  the  revised  OBD  n  without 
undergoing  the  federal  regulatory 
process,  any  optional  compliance  with 
California  OBD  II  under  the  preexisting 
federal  regulations  had  to  be  done 
according  to  the  OBD  II  regulations  as 
they  existed  in  February  1993  (ARB 
Mail  Out  #92-56,  November,  1992). 
However,  the  ARB  has  determined  that 
several  manufacturers  would  have 
difficulty  complying  with  the  OBD  n 
regulations  as  they  existed  in  February 
1993.  The  most  notable  requirements 
that  currently  pose  difficulties  are  those 
for  engine  misfire  detection  under  all 
positive  torque  engine  spyeeds  and 
conditions  and  full  OBD  II 
implementation  on  alternative  fueled 
vehicles.  Additionally,  most 
manufacturers  have  indicated  difficulty 
meeting  other  aspects  of  the  OBD  11 
regulations  due  to,  for  example,  the 
complexity  of  the  computer  software 
requirements,  and  unpredictable  driver 
actions  such  as  resting  a  foot  on  the  gas  ' 
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pedal  while  stopped  at  a  traffic  light.  It 
is  these  additional  difficulties  that  have 
prompted  AKB  to  provide  a 
"deficiency"  allowance  in  their  revised 
OBD  n  regulations  whereby 
manufacturere  can  certify  as  OBD  n 
compliant  despite  some  reasonably 
acceptable  anjd  unplanned  deficiency  in 
the  OBD  system. 

As  a  result  of  the  ARB  revisions  to 
OBD  n,  and  t«  remain  consistent  with 
the  original  intent  of  providing  for 
optional  compliance  with  OBD  II  for 
federal  OBD  purposes,  and  because  EPA 
has  determined  that  OBD  systems 
complying  with  the  revised  OBD  II 
requirements  fully  satisfy  the  intent  of 
the  1990  Clean  Air  Act  Amendments 
and  federal  OBD  regulations,  this  final 
rulemaking  will  provide  the  same 
option  but  will  require  that 
manufactiu«r$  choosing  this  option 
comply  with  the  more  recent  OBD  II 
regulations  contained  in  ARB  Mail  Out 
#95-34. 

In  the  proposed  rulemaking,  EPA 
proposed  allotving  manufacturers  to 
comply  with  federal  OBD  requirements 
by  optionally  complying  with  more 
recent  OBD  Illregulations,  specifically 
those  contained  in  ARB  Mail  Out  #95- 
03,  made  publicly  available  January  19. 
1995.  In  this  Snal  rulemaking,  the 
applicable  OQD  II  regulations  are 
contained  in  Mail  Out  #95-34, 
September  26l  1995.  Mail  Out  #95-34  is 
identical  in  cgntent  to  Mail  Out  #95-03, 
the  only  differences  being  slight 
editorial  changes  and  reference  to  an 
updated  version  of  a  Society  of 
Automotive  Eiigineers  (SAE) 
recommended  practice  (i.e.,  SAE  J1939) 
that  is  not  applicable  to  light-duty 
vehicles  or  liaht-duty  trucks  and 
therefore  is  not  applicable  under  the 
provisions  of  this  final  rulemaking. 

As  a  result  6f  this  final  rule,  any 
federal  vehicles  complying  with  federal 
OBD  by  optionally  complying  with 
California  OBD  n  are  allowed  the  same 
deficiencies  as  allowed  under  the  OBD 
II  provisions.  This  is  consistent  with 
revisions  deeiped  necessary  by  EPA  and 
subsequently  hiade  to  federal  OBD 
requirements  through  a  direct  final 
rulemaking  pvblished  in  March  of  1995 
(60  FR  15242,  March  23,  1995).  Note, 
however,  that  a  manufacturer  requesting 
certification  of  a  deficient  OBD  II  system 
must  receive  EPA  acceptance  of  any 
deficiency  independently  of  an 
acceptance  made  by  ARB.  The  Agency 
will  use  the  same  criteria  specified  by 
the  ARB  in  the  OBD  11  regulation, 
(footnote:  Thqse  criteria  being  the  extent 
to  which  the  i  equirements  are  satisfied 
overall  on  the  vehicle  applications  in 
question,  the  extent  to  which  the 
resultant  diagiostic  system  design  will 


be  more  eCfiective  than  earlier  OBD 
systems,  and  a  demonstrated  good-faith 
effort  to  meet  the  requirements  in  full  by 
evaluating  and  considering  the  best 
available  monitoring  technology)  except 
that  EPA  will  not  provide  deficiency 
allowances  for  lack  of  catalyst  monitcHS 
or  oxygen  sensor  monitors  because  the 
Clean  Air  Act  specifically  requires  these 
monitors  no  later  than  the  1996  model 
year.  The  Agency  will  make  every  effort 
to  determine  the  acceptability  of  OBD  n 
deficiency  requests  in  concert  with  ARB 
staff  to  avoid  the  potential  for 
conflicting  determinations.  However, 
the  extent  to  which  the  agencies  can 
make  conourent  and  coordinated 
findings  will  rely  heavily  on  the 
manufactiuer,  who  will  be  expected  to 
provide  any  necessary  information  to 
both  agencies  in  parallel  rather  than 
pursuing  deficiency  determinations  on  a 
separate  basis. 

m.  Public  Participation 

On  November  1,  1995,  EPA  published 
a  notice  of  proposed  rulemaking 
(NPRM)  which  set  forth  proposed 
requirements  for  complying  with  federal 
OBD  regulations  by  optionally 
demonstrating  compliance  with  the 
revised  California  OBD  II  regulations. 
On  December  13, 1995,  a  public  hearing 
was  held.  The  period  for  submission  of 
comments  on  the  NPRM  was  scheduled 
to  close  on  January  16, 1996. 

The  conunents  received  in  response  to 
the  NPRM  have  not  been  extensive,  and 
concentrate  primarily  on  the  issue  of 
anti-tampering  provisions.  More 
specifically,  the  comments  speak  to  the 
appropriateness  of  the  anti-tampering 
provisions  contained  in  the  California 
OBD  U,  regulations  but  intentionally 
excluded  from  any  federal  OBD 
compliance  requirements.  Conunents 
were  also  received  on  the  allowance  of 
optional  OBD  II  compliance  for  federal 
OBD  purposes  indefinitely,  rather  than 
through  only  the  1998  model  year. 

Conunents  were  received  from 
original  equipment  manufacturers, 
automotive  aftermarket  manufacturers 
and  service  providers,  and  one 
automotive  consultant.  The  comments 
along  with  EPA's  analyses  and 
responses  are  discussed  in  the  following 
section.  A  formal  written  "Response  to 
Comments"  dociunent  has  not  been 
prepared  in  association  with  this 
rulemaking  as  all  pertinent  issues  are 
sufficiently  discussed  in  this  preamble. 

rv.  Discussion  of  Issues 

A.  General  Comments  oh  the  Proposal 

Summary  of  Proposal:  The  proposal 
allowed  deinonstration  of  compliance 
with  revised  California  OBD  n 


requirements  (Mail  Out  #95-03)  as 
satisfying  federal  OBD  requirements 
through  the  1998  model  year. 

Summary  of  Comments:  The 
American  Automobile  Manufacturers 
Association  (AAMA)  fully  supports  the 
proposed  regulatory  action,  stating  that 
it  will  help  by  limiting  the  biuden  on 
manufactiu«rs  associated  with  the 
extremely  technologically-challenging 
development  of  enhanced  on-board 
diagnostic  systems.  The  Association  of 
International  Automobile  Manufacturers 
(AIAM)  also  stated  its  support,  as  did 
American  Suzuki  Motor  Corporation 
and  Michael  Jay  Oossman,  an 
automotive  certification  consultant. 
Each  of  these  commenters  also  stated 
that  EPA  should  allow  compliance 
against  ARB  Mail  Out  #95-34  rather 
than  Mail  Out  #95-03,  as  was  proposed. 

Analysis  of  Comments:  EPA  agrees 
that  Mail  Out  #95-34  should  be  used 
rather  than  the  proposed  Mail  Out  #95— 
03.  Mail  Out  #95-34  is  identical  in 
content  to  Mail  Out  #95-03,  the  only 
differences  being  slight  editorial 
changes  (the  removal  of  strikeout  and 
underlined  text  differentiating  old  from 
new  text)  and  reference  to  an  updated 
version  of  a  SAE  recommended  practice 
(i.e.,  SAE  J1939)  that  is  not  applicable 
to  light-duty  vehicles  or  light-duty 
trucks  and  therefore  is  not  applicable 
imder  the  provisions  of  this  final 
rulemaking. 

EPA  Decision:  The  final  regulatory 
language  will  refer  to  ARB  Mail  Out 
#95-34. 

B.  California  OBD  n  Anti-Tampering 
Provisions 

Summary  of  Proposal:  The  proposal 
allowed  demonstration  of  compliance 
with  revised  California  OBD  n 
requirements  (Mail  Out  #95-03)  as 
satisfying  federal  OBD  requirements 
through  the  1998  model  year,  except 
that  compliance  with  the  tampering 
protection  provisions  of  the  California 
OBD  n  requirements  was  not  required  to 
satisfy  federal  OBD. 

Summary  of  Comments: 
Representatives  of  certain  organizations 
within  the  automotive  aftermarket  made 
the  following  comments:  (1)  EPA  should 
defer  any  decision  in  this  proceeding 
until  EPA  has  rendered  a  decision  on 
California's  request  for  a  waiver  of 
preemption  under  section  209  for  its 
OBD  n  regulations;  (2)  EPA's 
incorporation  of  California  OBD  rules  is 
an  unlawful  delegation  of  its  powers;  (3) 
EPA  may  not  certify  vehicles  containing 
the  anti-tampering  devices  required 
under  the  California  OBD  II  regulations, 
because  such  devices  violate  sections 
202(m)  (4)  and  (5)  and  207  of  Uie  Act; 
(4)  the  anti-tampering  provisions  of  the 
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California  OBD II  regulations  violate  the 
Semiconductor  Chip  Protection  Act;  (5) 
the  exclusion  of  the  anti-ttonpering 
provisions  from  this  rulemaking  is 
inadequate,  because  as  long  as  the  anti- 
tarapehng  regulations  are  required  in 
CaUfomia,  manufacturers  will  use  such 
devices  in  all  their  vehicles:  (6)  the  anti- 
tampering  provisions  are  unnecessary 
and  eliminate  comi>etition  in  the  repair 
of  vehicles;  (7)  the  anti-tampering 
provisions  of  the  California  OBD  n 
regulations  impose  significant  economic 
impact  on  the  automotive  afterm&rket. 

AAMA  commented  that  it  believes 
that  both  EPA  and  ARE  have  the  general 
legal  authority  to  require  anti-tampering 
measures.  Therefore,  AAMA  can  see  no 
viable  cause  for  not  proceeding  with  the 
NPRM  as  proposed. 

Analysis  of  Comments:  (1)  Regarding 
deferment  of  this  rulemaking  until  the 
OBD  waiver  proceeding  h  completed. 
EPA  has  been  processing  the  OBD 
waiver  final  decision  at  the  same  time 
it  has  been  processing  this  final  rule. 
EPA  intends  to  complete  the  OBD 
waiver  decision  either  prior  to,  at  the 
same  time  of,  or  shortly  after,  the 
completion  of  this  rule.  However,  EPA 
does  not  believe  that  the  decisions 
necessary  for  completion  of  this 
rulemaking  need  to  be  delayed  until 
after  the  waiver  decision  in  completed. 
As  discussed  below,  the  issues  raised  by 
the  aftermarket  in  this  proceeding  and 
the  OBD  n  waiver  proceeding  are  more 
appropriately  dealt  with  in  ihat 
proceeding,  and  are  not  necessary  for 
completion  of  this  rulemaking.  Should 
the  issues  raised  by  the  aftermarket  be 
resolved  in  favor  of  the  automotive 
aftermarket,  that  resolution  will  carry 
over  into  EPAs  broader  motor  vehicle 
program,  including  the  certiflcation  of 
any  vehicle  that  complies  with  the 
requirements  promulgated  in  this 
rulemaking. 

(2)  Regarding  the  contention  that  EPA 
has  unlawfully  delegated  its  powers, 
EPA  disagrees  with  this  allegation.  As 
the  comments  acknowledge,  EPA  has 
gone  through  a  complete  notice  and 
comment  rulemaking  and  found  that  the 
regulations  that  it  incorporates  today  are 
consistent  with  the  Act  and  that  it  it, 
reasonable  and  appropriate  for  EPA  to 
allow  manufacturers  to  meet  EPA's 
requirements  by  showing  compliance 
with  California's  OBD  II  regulations, 
excluding  its  anti-tampering  provisions. 
This  is  not  delegation  of  power,  but  the 
acknowledgment  that  other  entities 
besides  EPA  may  devise  reasonable 
methods  for  meeting  particular 
requirements  of  the  Act.  These  entities 
are  not  making  decisions  in  place  of 
EPA.  EPA's  decjsion  to  incorporate  OBD 
n  requirements  is  independent  of 


California's  initial  decision  to  require 
OBD  n  in  California.  Commenters'  line 
of  reasoning  would  seem  to  require  that 
EPA  purposely  ignore  any  sets  of 
procedures  drafted  by  another 
organization,  (e.g.,  a  state  or  a  voluntary 
industry  organization  like  SAE),  no 
matter  how  reasonable,  simply  because 
EPA  did  not  think  of  the  procedures 
first.  The  restrictions  on  delegation  of 
powers  in  no  way  require  that  residt. 
(3  and  4)  The  comments  allege  that 
California's  anti-tampering  provisions 
violate  certain  provisions  of  the  Clean 
Air  Act  and  other  federal  law.  The 
comments,  however,  never  explai*i  why 
such  allegations  are  relevant  to  this, 
rulemaking.  The  regulations  EPA 
promulgates  today  explicitly  exclude 
California's  anti-tampering  provisions 
from  the  federal  requirements.  EPA  is 
taking  no  action  in  this  rulemaking  that 
has  any  effect  on  manufacturers  legal 
requirement  or  ability  to  voluntarily 
equip  vehicles  with  tampering 
protection  measures.  To  the  extent 
manufacturers  were  permitted  to  do  so 
prior  to  this  rulemaking,  they  can  do  so 
after  the  rulemaking.  To  the  extent  the 
Clean  Air  Act  prevents  them  from 
equipping  vehicles  with  tampering 
protection  measures,  nothing  in  this 
rulemaking  allows  manufacturers  to 
circumvent  the  Clean  Air  Act's 
provisions.  The  issue  of  whether  the 
California  OBD  II  anti-tampering 
provisions  violate  the  Clean  Air  Act  is 
simply  irrelevant  to  this  rulemaking, 
because  this  rulemaking  does  not 
require  manufacturers  to  meet  the  anti- 
tampering  provisions.  As  discussed 
above,  EPA  will  be  reviewing  the 
comments  the  aftermarket  has  provided 
on  these  issues  in  the  California  OBD  U 
waiver  proceeding.  The  comments  are 
relevant  in  that  pro-ceeding,  at  least  to  a 
certain  extent,  because  in  that 
proceeding,  EPA  is  specifically 
reviewing  the  consistency  of  California's 
OBD  II  provisions,  including  the  anti- 
tampering  provisions,  with  section 
202(a)  of  the  Act. 

(5)  Regarding  whether  exclusion  of 
the  anti-tampering  provisions  is 
sufficient  for  the  needs  of  the 
commenters,  the  appropriate  issue  is 
again  whether  the  comments  are 
relevant  to  this  proceeding.  The 
commenters  admit  in  their  comments, 
as  well  as  in  a  letter  to  the 
Administrator  dated  April  30, 1996,  that 
manufacturers  will  install  the  anti- 
tampering  devices  on  their  vehicles,  and 
in  fact  are  currently  doing  so,  even  in 
the  absence  of  these  regulations.  Thus, 
the  presence  or  absence  of  these 
regulations  is  irrelevant  to  whether 
manufacturers  voluntarily  equip 
vehicles  with  tampering  protection 


measures.  As  noted  above,  EPA  will 
deal  with  the  issues  raised  by 
commenters  in  venues  where  such 
issues  are  relevant. 

(6  and  7)  The  practicality,  cost,  and 
reasonableness  of  the  anti-tampering 
provisions  are  likewise  irrelevant  to  this 
proceeding  because  the  anti-tampering 
provisions  are  not  required  by  this 
proceeding. 

EPA  Decision:  The  regulatory 
language  need  not  be  changed  from  that 
proposed,  with  the  exception  of 
reference  to  ARB  Mail  Out  #95-34 
rather  than  #95-03.  ^ould  the  anti- 
tampering  provisions  of  the  California 
OBD  II  regulations  be  deemed  unlawful 
via  the  wai-ver  process  or  other  means, 
they  will  be  removed  from  the  OBD  II 
regulations  by  the  Air  Resources  Board 
and  certification  approval  of  vehicles 
containing  anti-tampering  n:easures 
consistent  with  those  previsions  vnW 
cease  by  both  EPA  and  ARB. 

C.  Acceptance  of  California  OBD  II 
Beyond  the  1998  Model  Year 

Summary  of  Proposal:  The  proposal 
allowed  demonstration  of  compliance 
with  revised  California  OBD  II 
requirements  (Mail  Out  #95-03)  as 
satisfying  federal  OBD  requirements 
through  the  1998  model  year. 

Summary  of  Comments:  Michael  Jay 
Grossman  suggested  that  EPA  allow 
small  volume  manufacturers  (<10,000 
U.S.  sales  per  year)  the  optional 
compliance  against  the  California  OBD 
II  regulations  beyond  the  1998  model 
year,  rather  than  eliminating  this  option 
beginning  in  the  1999  model  year.  Mr. 
Grossman  reasons  that  such  an 
allowance  will  present  no  loss  of  federal 
OBD  program  benefits  due  to  the 
extremely  small  number  of  small 
volume  manufacturer  vehicles  in  ihe 
overall  vehicle  population. 

Analysis  of  Comments:  Mr. 
Grossman's  suggestion  was  made  by 
several  commenters  during 
development  of  the  February  1993, 
federal  OBD  final  rulemaking,  although 
the  comments  then  were  not  necessarily 
limited  to  small  volume  manufacturers. 
The  same  arguments  against  such  a 
policy  apply  now  as  applied  then.  This 
alternative  was  neither  proposed  by  the 
Agency,  nor  is  it  an  attractive  alternative 
from  the  Agency's  perspective.  The 
federal  regulations  contain  enforcement 
approaches  consistent  with  past  EPA 
policies  which  rely  on  performance 
evaluations,  rather  than  specific  design 
requirements,  to  encourage  innovative 
control  strategies  and  improvements  in 
technology.  Also,  having  effectively  two 
separate  regulations  mandating  the  same 
type  of  program  is  unnecessarily 
inefficient  to  enforce. 
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Further,  the  purrent  option  for 
California  OBO  II  demonstration  puts 
EPA  in  the  position  of  making 
mandatory  regulatory  revisions  in  the 
event  ARB  revises  the  OBD  II 
regulations.  EPA  regulations  cannot 
incorporate  a  moving  target  and, 
therefore,  every  regulatory  revision  by 
ARB  requires  a  corresponding  revision 
to  federal  regulations  should  the  ARB 
revision  be  deemed  appropriate  for 
federal  purposes.  This  is  evidenced  by 
the  reality  of  today's  rulemaking,  which 
is  being  done  qnly  because  of  ARB's 
recent  revisioois  to  OBD  n.  Upon  the 
effective  date  of  today's  rulemaking,  the 
federally  acceptable  OBD  II 
requirements  will  be  those  in  Mail  Out 
#95-34,  and  w^l  not  be  those  contained 
in  any  potential  future  California  mail 
outs  pertaining  to  OBD  11. 

Barring  passage  of  the  National  Low 
Emission  Vehicle  regulations  and 
subsequent  agreement  among  all 
stakeholders  to  voluntarily  sign  onto  its 
requirements,  EPA  can  see  no  reason  to 
go  forth  with  this  suggestion.  EPA  sees 
merit  in  undertaking  efforts  to 
harmonize  federal  OBD  requirements 
with  the  California  OBD  II  requirements, 
but  will  explore  other  potential  options 
as  opposed  to  that  suggested  by  Mr. 
Grossman. 

EPA  Decision:  EPA  will  take  no  action 
in  this  Bnal  rulemaking  to  accommodate 
this  commenter's  suggestion.  Therefore, 
no  changes  to  the  proposed  regulatory 
language  will  be  made.  As  a  result, 
through  the  1998  model  year,  EPA  will 
enforce  OBD  requirements  against  either 
the  California  OBD  II  requirements  as 
they  exist  in  MMl  out  #95-34  or  the 
federal  OBD  re<)uirement8,  depending 
on  the  set  of  requirements  to  which  the 
vehicle  has  been  certiBed.  Beginning 
with  the  1999  model  year,  full 
comphance  with  the  federal  OBD 
i^uirements  will  be  required  for  all 
vehicles  covered  by  this  rulemaking. 
This  will  assure  designs  fully  meeting 
the  goals  of  the  federal  OBD  program, 
not  only  for  preproduction  certification 
but  also  during  in-use  operation. 

As  stated,  EPA  is  exploring  options  to 
harmonize  federal  OBD  requirements 
with  the  California  OBD  n  requirements. 
EPA  believes  that  effort  will  result  in 
harmonized  OBD  system  requirements 
along  with  enforcement  approaches  and 
regulatory  philosophies  consistent  with 
each  agency's  respective  goals.  EPA  also 
believes  that  effort  will  alleviate  the 
concerns  expressed  by  Mr.  Grossman. 

V.  Cost  Eiliectiwness 

This  Hfial  rulemaking  alters  an 
existing  provision  by  allowing  optional 
compliance  wi^  the  most  recent 
"Revised"  CaHfomia  OBD  U 


requirements,  as  opposed  to  the 
November  1992,  "Original"  OBD  U 
requirements,  for  the  purposes  of  federal 
OBD  comphance.  With  three 
exceptions,  the  revised  OBD  II 
requirements  provide  regulatory  relief 
relative  to  the  original  OBD  II 
requirements.  Those  exceptions  are:  (1) 
More  stringent  catalyst  monitoring 
requirements  for  1998  model  year  low 
emission  vehicles  (LEV),  requirements 
that  would  not  apply  to  federal  Tier  I 
vehicles;  and,  (2)  more  stringent 
evaporative  miission  monitoring 
requirements  for  2000  model  year 
vehicles,  requirements  that  b^n 
beyond  the  1998  model  year  cutoff  of 
the  OBD  n  compliance  option;  and,  (3) 
more  stringent  anti-tampering 
provisions,  requirements  intentionally 
excluded  from  federal  OBD  compliance 
demonstration.  Therefore,  because  this 
final  rulemaking  alters  an  existing 
provision,  and  that  alteration  provides 
regulatory  relief,  there  are  no  additional 
costs  to  original  equipment 
manufacturers  associated  with  this 
specific  final  action. 

The  automotive  aftermarket  industry 
has  stated  that  the  provision  of  this  final 
rulemaking  will  result  in  substantial 
costs  to  that  industry.  As  they  argue  it, 
these  costs  will  be  incurred  because  the 
anti-tampering  measures  required  under 
the  California  OBD  n  regulations  will 
present  more  difficulty  for  the 
automotive  aftermarket  in  carrying  out 
their  business  of  reverse  engineering 
original  equipment  manufacturer  (OEM) 
parts  and  designing  replacement  or 
specialty  parts.  However,  the  anti- 
tampering  meas\ues  are  intentionally 
excluded  from  federal  OBD  compliance 
requirements,  even  when  choosing  the 
optional  OBD  11  compliance 
demonstration.  Therefore,  OEMs  are,  in 
effect,  voluntarily  incorporating  anti- 
tampering  measures  into  their  federal 
vehicles,  and  would  arguably  do  so 
absent  the  requirement  under  the 
Cahfomia  OBD  n  regulation. 
Consequently,  EPA  cannot  understand 
how  the  provisions  of  this  final 
rulemaking  are  responsible  for  any 
potential  increased  costs  on  the 
automotive  aftermarket,  outside  those 
costs  mandated  under  the  Clean  Air  Act 
Amendments  of  1990  which  require  all 
1994  and  later  model  year  vehicles  to 
incorporate  OBD  systems  into  their 
designs. 

The  costs  and  emission  reductions 
associated  with  the  federal  OBD 
program  were  developed  for  the 
February  19,  1993,  final  rulemaking. 
The  change  being  made  today  does  not 
afiisct  the  costs  and  emission  reductions 
published  as  part  of  that  rulemaking. 


VI.  Administrative  Requirements 

A.  Administrative  Designation 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  tiave  an  annual  effiect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  inte^ere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or, 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
Presidmt's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review. 

B.  Reporting  and  Recordkeeping 
Requirements 

This  final  rulemaking  does  not  change 
the  information  collection  requirements 
submitted  to  and  approved  by  OMB  in 
association  with  the  OBD  final 
rulemaking  (58  FR  9468,  February  19, 
1993;  and,  59  FR  38372,  July  28, 1994). 

C  Impact  on  Small  Entities 

EPA  has  determined  that  it  is  not 
necessary  to  prepare  a  regulatory 
flexibility  analysis  in  connection  with 
this  final  rule.  This  rule  will  not  have 
a  significant  adverse  economic  impact 
on  a  substantial  number  of  small 
businesses.  This  final  rulemaking  will 
provide  regulatory  relief  to  both  large 
and  small  volume  automobile 
manufacturers  by  maintaining 
consistency  with  California  OBD  n 
requirements.  It  will  not  have  a 
substantial  impact  on  such  entities.  This 
final  rulemaking  will  not  have  a 
significant  impact  on  businesses  that 
manufacture,  rebuild,  distribute,  or  sell 
automotive  parts,  nor  those  involved  in 
automotive  service  and  repair,  as  the 
revisions  affect  only  requirements  on 
automobile  manufacturers. 
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D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

E.  Unfunded  Mandates  Act 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  or 
$100  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  imiquely  impacted  by  the  rule. 

EPA  nas  determined  that  the  final 
approval  action  promulgated  today  does 
not  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector. 

List  of  Subjects  in  40  CFR  Part  86 

Environmental  protection. 
Administrative  practice  and  procedure, 
Air  pollution  control.  Gasoline,  Motor 
vehicles.  Motor  vehicle  pollution. 
Reporting  and  recordkeeping 
requirements. 

Dated:  August  22, 1996. 
Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  part  86  of  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  86— CONTROL  OF  AIR 
POLLUTION  FROM  NEW  AND  IN-USE 
MOTOR  VEHICLES  AND  NEW  AND  IN- 
USE  MOTOR  VEHICLE  ENGINES: 
CERTIRCATION  AND  TEST 
PROCEDURES 

1.  The  authority  citation  for  part  86 
continues  to  read  as  follows: 


Airthority:  42  U.S.C.  7401  et  seq. 
Subpart  A— (AmendacQ 

2.  Section  86.094-17  is  amended  by 
revising  paragraph  (j)  to  read  as  follows: 

$86,094-17    Emission  control  diagnostic 
system  for  1904  and  later  llghtHluty 
vehicles  and  light-daty  trucks. 

***** 

(j)  Demonstration  of  compliance  with 
California  OBD  n  requirements  (Title  13 
California  Code  §  1968.1),  as  modified 
pursuant  to  California  Mail  Out  #95-34 
(September  26, 1995),  shall  satisfy  the 
requirements  of  this  section  through  the 
1998  model  year  except  that  compliance 
witii  Title  13  California  Code 
§  1968.1(d),  pertaining  to  tampering 
protection,  is  not  required  to  satisfy  the 
requirements  of  this  section. 
***** 

[FR  Doc.  96-21946  Filed  8-29-96;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  1 

[QEN  Docket  No.  90-314;  FCC  96-340] 

Omnipoint  Communications  New  York 
MTA  Frequency  Block  A; 
Establishment  of  New  Personal 
Communications  Services 

AQENCY:  Federal  Communications 

Commission. 

ACTION:  Final  Rule. 

SUMMARY:  By  this  action,  the 
Commission  denies  a  petition  for 
declaratory  ruling  filed  by  The  Wireless 
Communications  Council  (WCC).  The 
Commission  finds  that  WCC  has  not 
demonstrated  the  existence  of  a 
controversy  or  uncertainty  sufficient  to 
warrant  exercise  of  the  Commis»on's 
discretion  to  issue  a  declaratory  ruling. 
The  intended  effect  of  this  action  is  to 
clarify  when  it  is  appropriate  for  the 
Commission  to  issue  a  declaratory 
ruling  regarding  whether  a  party 
awarded  a  pioneer's  preference  has 
made  substantial  use  of  its  pioneering 
technology. 

EFFECTIVE  DATE:  August  30,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rodney  Small  or  Charles  Iseman,  Office 
of  Engineering  and  Technology,  at  (202) 
418-2452  or  (202)  418-2444, 
respectively. 

SUPPL£MENTARY  INFORMATKM:  This  is  a 
siunmary  of  the  Commission's 
Memorandum  Opinion  and  Order 
(MO&O)  in  GEN  Docket  90-314.  FCC 
96-340,  adopted  August  9. 1996.  and 


released  August  23, 1996.  The  hill  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
regular  business  hours  in  3ie  FCC 
Reference  Center  (Room  239),  1919  M 
Stieet,  NW,  Washington,  DC.  The 
complete  text  of  this  decision  also  may 
be  purchased  firom  ihe  Commission's 
duplication  contractor.  International 
Transcription  Service,  lac,  (202)  857- 
3800.  2100  M  Stiwt,  N.W.,  Suite  140, 
Washington,  D.C.  20037. 

Summary  of  MO&O 

1.  hi  the  Third  Report  and  Order 
(Third  R&O)  in  GEN  Docket  No.  90-314 
(the  broadband  Personal 
Communications  Services  (PCS) 
proceeding),  59  FR  9419  (February  28, 
1994),  the  Commission  awarded 
pioneer's  preferences  to  American 
Personal  Communications  (APC),  Cox 
Enterprises,  hic.  (Cox),  and  Omnipoint 
Communications,  Lie.  (Omnipoint).  The 
Commission  directed  the  Wireless 
Telecommunications  Bureau  (Bureau)  to 
condition  the  broadband  PCS  hcenses 
received  by  APC,  Cox,  and  Omnipoint 
upon  each  licensee  building  a  system 
that  substantially  uses  the  design  and 
technologies  upon  which  its  preference 
award  is  based.  Specifically,  the 
Commission  stated  that  this  condition 
would  apply  in  the  service  area  for 
which  the  preference  is  being  granted 
and  for  the  initial  required  five-year 
build-out  period  specified  in  the  rules 
for  broadband  PCS. 

2.  Omnipoint  was  awarded  a 
pioneer's  preference  for  having  designed 
and  manufactured  a  2  GHz  spread 
spectrum  handset  and  associated  base 
station  equipment,  and  for  proposing  a 
viable  service  with  the  flexibility  to  be 
implemented  in  a  variety  of 
environments  with  capabilTties  useful  to 
subscribers.  This  preference  granted 
Omnipoint  the  right,  if  otherwise 
qualified,  to  use  a  30  megahertz  channel 
block  (Block  A.  1850-1865  MHz  and 
1930-1945  MHz)  in  tiie  Major  Trading 
Area  that  includes  northern  New  Jersey 
(New  York  MTA).  On  December  13, 
1994,  the  Bureau  granted  a  pioneer's 
preference  license  to  Omnipoint,  on 
condition  that  "Omnipoint  *  •  *  shall 
construct  a  *  *  *  system  •  *  *  that 
substantially  uses  the  design  and 
technology  upon  which  the  pioneer's 
preference  award  *  *  *  was  based," 
and  on  condition  that  Omnipoint  retain 
control  of  the  license  for  three  years  or 
until  it  has  met  the  five-year  build-out 
requirement,  whichever  is  the  first  to 
occur. 

3.  On  January  16.  1996,  WCC 
submitted  a  petition  for  declaratory 
ruling,  urging  the  Commission  to  clarify 
the  "substantial  use"  condition,  as 


45904 


Federal  Register  /  Vol.  61,  No.  170  /  Friday,  August  30,  1996  /  Rules  and  Regulations 


specified  in  the  pioneer's  preference 
license  awafrded  to  Omnipoint.'  WCC 
asserts  that  public  evidence  indicates 
that  Omnipbint  will  initially  use  Global 
System  for  ^obile  Communications 
(GSM)  equipment  for  its  New  York  PCS 
network,  rather  than  the  IS-661 
technology  for  which  the  Commission 
awarded  Omnipoint  a  preference. 
Specifically.  WCC  attaches  the 
statement  oif  its  consulting  engineer, 
Charles  Jackson,  who  asserts  that  he  has 
reviewed  the  publicly  available 
information  and  believes  that 
Omnipoint  is  currently  constructing  a 
GSM  systeip  with  only  minor  use  of  IS- 
661  technology.  WCC  requests  the 
Commission  to  clarify  the  extent  to 
which  Omnipoint  must  use  its  own 
technology  to  retain  its  preference 
award  and  ^sks  several  questions, 
including  v^hether  the  substantial  use 
condition  requires  Omnipoint  to  use  its 
IS-661  interface  from  the  inception  of 
its  broadband  PCS  operations  pursuant 
to  its  licensiB. 

4.  On  January  31,  1996,  Omnipoint 
submitted  a  response,  in  which  it  argues 
that  WCC's  petition  should  be  dismissed 
or  denied  o^  five  grounds.  Omnipoint 
first  states  that  "WCC  has  failed  to 
articulate  who  it  is,  whom  it  represents, 
or  how  it  Of  its  membership,  if  any,  is 
affected  by  Pmnipoint's  activities  in  the 
New  York  MTA."  Omnipoint  notes  that 
the  Commission's  rules  permit  requests 
for  clarification  of  a  decision  only  when 
the  petitioner  demonstrates  the 
existence  of  a  genuine  decisional 
controversy  or  uncertainty,  and  argues 
that  WCC  has  failed  to  make  such  a 
demonstration.  Second,  Omnipoint 
contends  that  WCC's  potion  it  in 
substance  not  a  petition  for  clarification 
but  an  untimely  filed  petition  for 
reconsidemtion  of  the  Third  RftO. 
Third,  Onuiipoint  adcfresses  WCC's 
substantive!  allegations.  Omnipoint 
avers  that  in  the  deployment  of  its  New 
York  MTA  PCS  system,  it  is,  in  fact, 
substantially  using  the  IS-661 
technology  for  which  it  received  a 
preference.  It  adds  that  other  companies 
are  "licensing  and  commercializing" 
this  technology.  Omnipoint  stresses  that 
it  is  deploying  and  using  its  IS-661 
technology  in  conjunction  with  GSM, 
and  that  suth  use  of  multiple 
technologies  is  similar  to  the  practices 
of  most  cellular  and  other  broadband 
PCS  licensees.  Omnipoint  concludes 


■  The  WCC  letition  is  styled  as  a  "Petition  for 
CUriRcation.'^ Because  the  petition  essentially  asks 
the  Coimnissifn  to  issue  a  declaratory  ruling 
defining  in  grater  detail  the  meaning  and  scope  of 
Ibe  "subttantitl  use"  condition  placed  on  pioneer's 
preference  licenses,  the  Commission  is  treating  it  as 
a  petition  for  ( ieclaratory  ruling  pursuant  to  47 
CF.R.  §  1.2. 


that  WCC  is  unfairly  asking  the 
Commission  to  prohibit  only  Omnipoint 
from  using  multiple  technologies  in 
deploying  a  broadband  PCS  system. 
Fourth,  Omnipoint  submits  that  WCC's 
petition  is  not  ripe  for  consideration 
because  there  is  no  Commission 
requirement  that  pioneers  demonstrate 
compliance  with  the  substantial  use 
condition  prior  to  the  expiration  of  the 
five-year  build-out  requirement.  Hence, 
Omnipoint  argues  that  it  should  be 
afforded  five  years  to  comply  fully  with 
the  aondition  in  the  New  York  MTA. 
Finally,  Omnipoint  states  that  the 
substantial  use  condition  is  not  vague 
and  does  not  need  to  be  clarified  by  an 
order  that  could  inadvertently  delay  the 
rapid  deployment  of  pioneers'  systems. 

5.  On  February  7,  1996,  WCC 
submitted  a  reply  to  Omnipoint's 
response  in  which  H  contends  that 
Omnipoint  offers  no  information  to 
suggest  that  WCC's  petition  is 
unwarranted.  WCC  states  that  it  is  not 
arguing  that  Omnipoint  must  use  only 
IS-661  technology  in  the  New  York 
MTA,  but  is  asking  merely  that  the 
Commission  define  the  substantial  use 
condition  associated  with  Onmipoint's 
pioneer's  preference  license.  WCC  also 
states  that  Omnipoint  does  not  attempt 
to  clarify  the  extent  to  which  Omnipoint 
will  use  its  IS-661  technolo^  in  the 
New  York  MTA,  either  initially  or  over 
a  five-year  period. 

6.  The  Commission  has  discretionary 
authority  to  issue  a  declaratory  ruling  to 
"terminat(e|  a  controversy  or  remov(e] 
uncertainty."  The  doctrine  of  standing 
was  devel(^)ed  by  the  courts  as  an 
analytic  tool  to  determine  whether  the 
exercise  of  jurisdiction  by  a  court  aver 

a  given  case  would  exceed  the 
limitation  of  "the  scope  of  the  fodei«I 
judicial  power  to  the  resolution  of 
'cases'  or  'controversies.' "  Tfejs 
jurisdictional  limitation  is  set  forth  in 
Article  m  of  the  U.S.  Constitution. 
Although  this  limit  on  jurisdiction  is 
not  directly  applicable  to  administrative 
agencies  such  as  the  Commission  and 
there  are  no  statutory  or  regulatory 
standing  requirements  applicable  to  th# 
Commission  in  the  declaratory  ruling 
context,  the  Commission  believes  that 
the  presence  or  absence  of  standing  is  a 
useful  fKrtor  to  consider  in  determining 
whether  a  "controversy"  or 
"uncertainty"  exists  in  a  form 
sufficiently  crystallized  to  warrant  our 
consideration  in  the  context  of  a 
declaratory  ruling. 

7.  To  establish  standing  in  the  context 
of  federal  appellate  proceedings,  a 
petitioner  must  satisfy  a  three-pronged 
test.  That  is,  the  petitioner  must  allege 
(1)  A  "distinct  aiid  palpable"  personal 
injury-in-fact  that  is  (2)  "fairly 


traceable"  to  the  respondent's  conduct 
and  (3)  redressable  by  the  relief 
requested.  By  analogy,  in  considering 
similar  factors  in  the  declaratory  ruling 
context,  the  Conunission's  review  of  the 
pleadings  indicates  that  WCC  has  not 
identified  itself,  its  membership,  or  its 
interest  in  the  Omnipoint  application. 
Though  WCC  has  alleged  a  general 
concern  that  the  "substantial  use" 
condition  should  be  clarified  to  "ensure 
that  Omnipoint  is  in  full  compliance 
with  the  condition!  1  *  *  *,  and  that  it 
is  deserving  of  the  substantial  financial 
benefits  attached  to  its  license,"  it  has 
not  alleged  how  it  personally  would  be 
injured  if  Omnipoint  were  not  to 
comply  wUh  the  "substantial  use" 
condition.  Its  general  allegations  of 
potential  harm  to  Omnipoint's 
competitors  and  to  the  U.S.  Treasury  are 
not  distinct  and  palpable  injuries 
personal  to  WCC. 

8.  In  addition,  although  ripeness 
concerns  addressed  by  federal  courts  in 
the  context  of  Article  HI  do  not  apply  to 
agency  declaratory  rulings,  concepts  of 
ripeness  can  also  provide  a  useful 
analogy  in  determining  whether  the 
Commission  should  exercise  its 
discretion  to  issue  declaratory  rulings. 
The  Commission  concludes  that  this  is 
not  an  appropriate  case  to  issue  such  a 
ruling  because  the  question  of  the  extent 
to  which  technology  must  be  deployed 
in  order  to  satisfy  the  "substantial  use" 
condition  is  not  ripe  for  our 
consideration  at  this  time  and  no 
unusual  and  compelling  circumstances 
are  present.  A  finding  ef  "substantial 
use"  entails  a  judgment  of  the  degree 
and/of  nature  of  deployment  and  use, 
which  can  be  affected  by  the  nature  and 
extent  of  other  technologies  with  which 
the  pioneer's  preference  technology  is 
entwined,  the  effect  of  market  forces, 
the  effect  of  ensuing  technological 
advancements,  and  other  factors.  Such 
judgments  are  best  made  on  a  case-by- 
case  basis.  No  precise  formula  for 
"substantial  use"  can  productively  be 
set  forth  at  this  time,  and  any  effort  to 
do  so  would  only  serve  to  delay 
unnecessarily  the  deployment  and  use 
of  pioneer's  preference  technology.  In 
the  instant  case,  Omnipoint's  broadband 
PCS  system  in  the  New  York  MTA  is 
still  under  construction,  and  Omnipoint 
has  until  the  five-year  build-out  date 
specified  in  its  license  authorization, 
December  13, 1999,  to  meet  its  build-out 
requirements.  Therefore,  the  issue  of 
substantial  use  is  not  yet  ripe  for 
Commission  review. 

9.  Therefore,  for  these  reasons,  the 
Commission  declines  to  exercise  its 
discretion  to  issue  a  declaratory  ruling 
here.  Accordingly,  it  is  ordered  that  the 
petition  for  declaratory  ruling  filed  on 
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January  16, 1996  by  The  Wirelefls 
Communications  Council  is  denied. 

List  (tf  Sd^ects  m  47  CFR  Part  1 

Administrative  practice  and 
procedure. 

Federal  Communicatioiu  CommiMioo. 
WilBaa  F.  Caton. 

Acting  Secretary. 

[FR  Doc.  96-22195  Filed  8-29-46;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Reeearch  and  Spedai  Programs 
Administratkm 

49  CFR  Parts  190, 191, 192  and  193 

[Docket  P8-125;  [Amdt  No&  190-7;  191- 
11;  192-77;  199-1^) 

RiN  2137-AC28 

Regulatory  Reinvention  Initiative: 
Pipeline  Safety  Program  Procedures; 
Reporting  Rec^iirements;  Qas  Pipeline 
Standards;  and  Liquefied  Natural  Qas 
Facilities  Standards;  Correction 

AQBICY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACnON:  Correction  to  final  rule. 

SUMMARY:  This  dociunent  contains 
corrections  to  final  regulations  Docket 
PS-125,  which  were  published  Monday, 
Jime  3, 1996  (61  FR  27789).  The 


regulations  made  various  changes  to 
administrative  practices  in  the  pipeline 
safety  program  and  made  minor 
modifications  to  requirements  for  gas 
detection,  protective  enclosures,  and 
pipeline  testing  temperatiu^s. 
ffFECnVE  DATE:  July  3,  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  L.E. 
Herrick,  (202)  366-5523  or  online  at 
herricklOr8pa.dot.gov  regarding  the 
subject  mattOT  of  this  correction,  or  the 
Dod»ts  Unit,  (202)  366-5046,  regarding 
copies  of  this  final  rule  or  other 
informaticMi  in  the  docket. 

8UPPLBCNTARY INFORMATKM: 

Need  for  Correction 

The  final  rule  that  is  the  subject  of 
these  corrections  was  published  with 
several  errors  and  omissions.  The 
doctmient  did  not  contain  the 
amendment  niunbers.  A  hidden 
formatting  inconsistency  from  imported 
text  resulted  in  the  misprinting  of  some 
of  the  typographical  symbols  used  to 
denote  degrees.  As  a  result  some  of  the 
degree  symbols  were  printed  as  the 

letter  "N"  instead  of  the  symbol 

And,  the  instructions  for  amending 
§  193.2907  "Protective  enclosure 
construction"  did  not  specify  that  (c) 
was  to  be  removed. 

Correction  of  Publication 

Accordingly,  the  publication  on  June 
3, 1996  of  the  final  rule  Docket  PS-125. 
is  corrected  as  follows: 


1.  On  page  27789.  in  the  Heading,  the 
docket  number  reference  "(Docket  PS- 
125;  Notice  2".  is  corrected  to  read: 
"(Docket  PS-125;  Amdt.  190-7;  191-11; 
192-77;  193-121". 

2.  On  page  27791.  in  the  first  column, 
line  24,  the  temperatiue  "lOONF"  is 
amended  to  read  "lOO'F*. 

3.  On  page  27791,  in  the  first  column, 
last  paragraph,  the  temperatures 
"23NC"  and  "73NF"  in  all  tiuee 
instances  are  amended  to  read  "23"C" 
and  "73''F". 

4.  On  page  27791,  in  the  second 
column  second  line,  the  temperature 
"lOONF"  is  amended  to  read  "lOO^F*. 

5.  On  page  27791,  in  the  second 
column  second  paragraph,  the 
temperature  "lOONF"  is  amended  to 
read  "lOCF". 

6.  On  page  27793,  in  the  first  column, 
last  paragraph,  the  temperature 
"lOONF"  is  amended  to  read  "lOO'F". 

7.  On  page  27793,  in  the  second 
column  paragraph  3,  the  instructions  are 
amended  by  inserting  the  phrase  "and 
by  removing  paragraph  (c)"  following 
the  section  designation  (b).  and  by 
removing  the  five  asterisks  following  the 
word  "opening". 

Issued  in  Washington,  D.C.  on  August  22, 
1996. 

Kelley  S.  Coyner, 

Deputy  Administrator,  Research  and  Special 

Programs  Administration. 

[FR  Doc.  96-22171  Filed  6-29-96;  8:45  am] 
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FEDERAL  RETmEMEKT  TNMFT 
INVESTMENT  BOABO 

5  CFR  Part  1646 

Allocalion  of  Earnings 

AQB4CY:  Federal  Retirement  Tluift 

Investment  Board. 

ACTWN;  Pnyosed  rule. 

SUMMAPtY:  The  Executive  Director  of  the 
Federal  Retirement  Thrift  Investment 
Board  is  publishing  in  Part  1645  of  5 
CFR  proposed  regulaticms  cooceming 
allocation  of  earnings  of  the  three  funds 
in  which  assets  of  the  Thrift  Savings 
Fund  may  he  invested.  These  are  the 
Government  Securities  Investment  Fund 
(G  Fimd),  the  Common  Stock  Index 
Investment  Fund  (C  Fund),  and  the 
Fixed  Income  Index  Investment  Fund  (F 
Fund).  The^e  regulations  are  required  by 
the  Federal  Employees'  Retirement 
System  Act  of  1986  (FERSA).  They 
describe  the  way  in  which  earnings  are 
allocated  toi  participants  of  the  Thrift 
Savings  Plafi. 

DATES:  Comtnents  must  be  submitted  on 
or  before  S«|}tember  30. 1996. 
AOIMESSES:  Federal  Retirement  Thrift 
Investment  Board,  1250  H  Street,  N.W., 
Washingtoa  DC  20005. 
FOR  FVRTHEII  INFOI«IATI0N  CONTACT: 
Elizabeth  S.  Woodruff,  Federal 
Retirement  Thrift  Investment  Board, 
1250  H  Street,  N.W.,  Washington,  D.C. 
20005.  Telebhone:  (202)  942-1661. 
Telefacsimile:  (202)  942-1676. 

SUPPLBfENTARY  INFORMATION:  The 
Federal  Retirement  Thrift  Investment 
Board  (Board)  administers  the  Thrift 
Savings  Plan  (TSP)  pursuant  to  the 
authority  veisted  in  it  by  the  Federal 
Employees'  JRetirement  System  Act  of 
1986  (FERSA),  Pub.  L.  99-335, 100  Stat. 
514  (1986),  which  has  been  codified,  as 
amended,  largely  at  5  U.S.C.  8401-8479 
(1994).  The  TSP  is  a  tax-deferred 
retirement  savings  plan  for  Federal 
employees  that  is  similar  to  cash  or 
deferred  arrangements  established 
under  section  401  (k)  of  the  Internal 
Revenue  Co  de.  Part  1645  describes  the 


process  fm  determining  and  allocating 
earnings  for  each  of  the  three 
investment  funds — the  G  Fund,  the  C 
Fund,  and  the  F  Fund — to  individual 
accounts  of  participants  in  the  TSP. 
Interim  rules  describing  the  process  of 
allocating  earnings  for  each  of  the 
investment  funds  to  partidfiant 
accounts  were  originally  published  in 
the  Federal  Kegistar  on  May  2, 1988,  (53 
FR  15620)  as  an  amendment  to  title  5  of 
the  Code  of  Federal  Regulations,  adding 
Part  1645,  Allocation  of  Earnings. 
Comments  were  requested  by  June  1, 
1988.  No  comments  were  received. 
The  final  rule  reflects  the  Board's 
policy  of  allocating  earnings  to 
participant  accounts  as  of  month-end. 
The  rule  consolidates  the  di^rent 
elements  of  a  participant's  account, 
formerly  found  in  §  1645.5,  into  a 
definition  of  "month-end  account 
balance."  There  has  been  no  change  in 
the  formula  for  calculating  the  amoiuit 
of  earnings  that  are  allocated  to  the 
accounts  found  at  §  1645.6.  The  Board 
also  adopted,  in  §  1645.5(c),  a  single 
earnings  allocation  factor  for  each 
source  of  contributions  within  a  fund 
(i.e.,  agency  automatic  (1%) 
contributions,  agency  matcbing 
contributions,  and  employee 
contributions),  rather  than  apply  a 
different  allocation  factor  for  each 
source  within  a  fund.  The  remainder  of 
the  changes  involve  clarifications  of 
several  definitions. 

Ragalatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  regulations  will  affect  only  internal 
Board  procedures  fw  allocating 
earnings. 

Paperwork  Reduction  Act 

I  certify  that  these  regulations  do  not 
require  additional  reporting  imder  the 
criteria  of  the  Paperwork  Reduction  Act 
of  1980. 

Unftinded  Mandates  Reform  Act  of 
1995 

Pursuant  to  the  Unfunded  Mandates 
Reform  Act  of  1995.  Pub.  L.  104-4, 
section  201, 109  Stat.  48,  64,  the  effect 
of  this  regulation  on  State,  local,  and 
tribal  governments  and  on  the  private 
sector  has  been  assessed.  This 
regulation  will  not  compel  the 
expenditure  in  any  one  year  of  $100 
million  or  more  by  any  State,  local,  or 


tribal  governments  in  the  aggr^ate  or  by 
the  private  sector.  Therefore,  a 
statement  under  section  202, 109  Stat. 
48,  64-65,  is  not  required. 

Sahniaaion  lo  Cpngraas  and  the 
General  Accaonting  OfBce 

Under  section  801(aMl)(A)  of  the 
Administrative  Procedure  Act  (APA),  as 
amended  by  the  Regulatory  Enforcement 
Fairness  Act  of  1996,  Pub.  L.  104-121, 
tit.  n,  110  Stat.  847,  857-875  (5  U.S.C. 
801(aHl)(A)),  the  Board  submiUed  a 
report  containing  this  rule  and  other 
reqtiired  information  to  the  U.S.  Sonate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  General 
Accounting  Office  prior  to  the 
publication  of  this  rule  in  today's 
Fflderal  Kegiater.  This  rule  Is  not  a 
"major  rule"  as  defined  in  section 
804(2)  of  the  APA  as  amended  (5  U.S.C 
804(2)). 

Liat  af  Streets  in  5  CFR  PaH  1645 

Employee  benefit  plans.  Government 
employees.  Pensions.  Retirement. 

Federal  Retirement  Thrift  Investment  Board. 
Bager  W.  MsUe. 
Executive  Director. 

Accordingly.  5  CFR  part  1645  is 
proposed  to  be  amended  as  follows: 

PART  1«45— ALLOCATION  OF 
EARNINQS 

1.  The  authority  citation  for  Part  1645 
continues  to  read  as  follows: 

Amhertty:  5  U.S.C,  8439(a)(3)  and  5  U.S.C 
8474. 

2.  Section  1645.1  is  amended  by 
revising  the  definitions  of  "Allocation 
date",  "Employer  contributions", 
"Forfeituies",  "Source",  and  "Valuation 
period";  by  removing  the  definitions  of 
"Employer  basic  contributions"  and 
"Employer  matching  contributions"  and 
adding  alphabetically  definitions  of 
"Agency  automatic  (1%)  contributions" 
andf  "Agency  matching  contributions", 
respectively;  and  by  adding  in 
alphabetical  order  the  definition  of 
"Month-end  account  balance",  to  read 
as  follows: 

f1M6.1    Oeflnttioiia.  \ 

•        •        •        •        * 

Allocation  date  means  the  last  day  of 
each  calendar  month. 


Federal  Regirter  /  VdI.  61,  No.  170  /  Friday.  August  30,  1996  /  Proposed  Rules  45907 


Agency  automatic  (1  %)  contributions 
means  contributions  made  pursuant  to  5 
U.S.C.  8432(c)(1)  or  5  U.S.C.  8432(c)(3). 

A^ncy  matching  contributions  means 
contributions  made  pursuant  to  5  U.S.C. 
8432(c)(2). 

*  *        *        •        • 

Employer  contributions  means  agency 
automatic  (1%)  contributions  and 
agency  matching  contributions. 

*  •        *        *        • 

Forfeitures  means  amounts  forfeited 
pursuant  to  5  U.S.C.  8432(g)(2)  and 
other  nonstatutory  forfsited  amounts, 
net  of  restored  forfiaited  amounts. 

*  •        •        •        * 

Month-end  account  balance  means 
the  value,  as  of  the  aMocation  date,  of 
the  funds  for  each  source  of 
contributions  in  each  investment  fimd, 
including  all  earnings,  and  any 
forfeiture,  restored  forifeited  amount, 
adjustment,  eamings  correction,  loan, 
withdrawal,  or  interfund  transfer 
transactions  posted  as  of  the  allocation 
date. 

*  °  •        *        •        * 

Source  means  the  origin  of  any  one  of 
the  three  types  of  contributions  that  are 
made  to  the  Fund  on  behalf  of 
participants — employee  contributions, 
agency  automatic  (1%)  contributions,  or 
agency  matching  contributions. 

*  •        •        •        * 

Valuation  period  means  the  calendar 
month  during  which  earnings  accrue. 

3.  Section  1645.2  is  revised  to  read  as 
follows: 

11648.2    Posting  of  raoeipt*. 

Agency  and  employee  contributions 
and  loan  repayments  will  be  posted  by 
source  and  by  investment  fiind  to  the 
appropriate  individual  account  on  the 
day  they  are  processed  by  the 
recordkeeper. 

§1645.3    [AmendecQ 

4.  Section  1645.3  is  amended  by    . 
revising  references  to  "Investment 
Fund"  to  read  "investment  fund" 
wherevOT  they  appear. 

5.  Section  1645.4  is  revised  to  read  as 
follows: 

§  1646.4    Administrative  expenses 
attributable  to  each  investment  fwtd. 

A  portion  of  administrative  expenses 
accrued  during  each  valuation  period 
will  be  charged  to  each  investment 
fund.  The  investment  funds'  respective 
portions  will  be  determined  as  follows: 

(a)  Investment  managers'  fees  and 
other  accrued  administrative  expenses 
attributable  only  to  the  C  or  F  Fund  will 
be  charged  to  the  C  or  F  Fimd, 
respectively; 

(o)  All  other  accrued  administrative 
expenses  will  be  reduced  by  forfeitures 


and  earnings  on  forfeitures  accrued 
during  the  valuation  period; 

(c)  The  amount  of  accrued 
administrative  expenses  not  covered  by 
forfeitures  under  ptuagraph  (b)  of  this 
section  will  be  charged  on  a  pro  rata 
basis  to  the  investment  funds,  based  on 
the  respective  investment  fund  balances 
on  the  last  day  of  the  prior  valuation 
period. 

6.  Section  1645.5  is  revised  to  read  as 
follows: 

f  1646.5    Basis  for  allocation  of  earnings. 

(a)  Individual  account  basis.  Except 
for  the  amoimts  described  in  paragraph 
(b)  of  this  section,  the  individual 
account  basis  on  the  earnings  allocation 
date  for  each  source  of  contributions  in 
each  investment  fund  equals: 

(1)  The  month-end  account  balance  as 
of  the  previous  allocation  date;  plus 

(2)  One-half  of  contributions  posted  to 
the  individual  account  during  the 
current  valuation  period  (except  for 
contributions  referred  to  in  paragraph 
(b)  of  this  section);  plus 

(3)  One-half  of  all  loan  repayments 
posted  to  the  individual  account  during 
the  current  valuation  period. 

(b)  Inclusion  of  retroactive 
contributions.  The  individual  account 
basis  for  agency  automatic  (1%) 
contributions  will  also  include  aH 
amounts  attributable  to  retroactive 
contributions  that  are  made  to  the 
individual  accoimt  pursuant  to  5  U.S.C. 
8432(c)(3)  and  that  are  processed  by  the 
recordkeeper  during  the  current 
valuation  period. 

(c)  Computation  of  fund  basis.  For 
each  valuation  period,  the  total  fimd 
basis  for  each  investment  fund  will  be 
the  sum  of  all  individual  accoimt  bases 
for  all  sources  of  contributions  in  that 
investment  fund,  calculated  as 
described  in  paragraphs  (a)  and  (b)  of 
this  section.. 

7.  In  §  1645.6,  paragraph  (a)  is  revised 
and  paragraph  (b)  is  republished  to  read 
as  follows: 

§1645.6    Earnings  allocation  for  individual 
aeoounts. 

(a)  Computation  of  earnings  for  each 
individual  account.  Earnings  for  each 
source  of  contributions  for  each 
investment  fund  will  be  allocated  to 
each  individual  account  separately.  The 
total  net  earnings  for  each  investment 
fund  (as  computed  under  §  1645.3)  will 
be  divided  by  the  total  fund  basis  for 
that  investment  fund  (as  computed 
under  §  1645.5(c)).  The  resulting 
number  (the  "allocation  factor")  will  be 
multiplied  by  the  individual  account 
basis  for  the  respective  source  of 
contributions  in  that  investment  fund 
(as  computed  under  §  1645. 5(a)),  to 


determine  the  individual  account 
earnings  for  the  valuation  period 
attributable  to  that  source  of 
contributions  in  that  investment  fund. 
The  earnings  of  the  individual  account 
for  each  source  of  contri=)ution8  in  each 
investment  fund,  when  added  together, 
will  constitute  the  earnings  for  that 
individual  account  during  the  valuation 
period. 

(b)  Residual  net  earnings.  Amounts 
allocated  to  individual  accounts  may 
not  exceed  the  total  amount  of  earning 
available  to  be  allocated.  To  avoid 
allocating  excessive  amounts, 
computation  of  earnings  for  individual 
accounts  described  in  paragraph  (a)  of 
this  section  will  not  include  fractuons  of 
a  cent.  Residual  net  earnings 
attributable  to  unallocated  fractions  of  a 
centivill  be  allocate  with  the  earnings 
for  the  following  valuation  period. 

8.  Section  1645.7  is  revised  to  read  as 
follows: 

§1646.7    Posting  ^  earnings  to  IndMdual 
accounts. 

For  each  source  of  contributions  for 
each  investment  fund,  the  amount  of 
earnings  computed  for  each  individual 
account  in  a  valuation  period,  as 
described  in  §  1645.6,  will  be  posted  to 
the  individual  account  as  of  the 
allocation  date. 

[FR  Doc.  96-22153  Filed  8-29-96;  8:45  am) 
BiLUNQ  COM  tno-ti-m 


DEPARTMENT  OF  AGRICULTURE 

Rural  Housing  Sarvice 

Rural  Buglness-Cooperativa  Sarvica 

Rural  Utilities  Sendee 

Farm  Service  Agency 

7  CFR  Part  1951 
RIN0560-AB93 

Handling  Payments  From  tt>e  Farm 
Service  Agency  (FSA)  to  Delinquent 
FSA  Farm  Credit  Program  Borrowers 

AQBtC\:  Farm  Service  Agency,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  This  rule  proposes  to  revise 
regulations  which  establish  the 
requirements  for  the  use  of 
administrative  offset  to  collect 
delinquent  debts  due  under  programs 
formerly  administered  by  the  Farmers 
Home  Administration.  The  proposed 
action  will  eliminate  the  existing 
{provisions  contained  in  the  regulation 
and  the  Rural  Housing  Service,  RiubI 
Busines.s-Cooperative  Service,  Rural 
Utilities  Service  and  Farm  Service 


45908 


Federal  Register  /  Vol.  61,  No.  170  /  Friday,  August  30.  1996  /  Proposed  Rules 


Agency  (the  Agencies)  will  instead 
adhere  to  the  requirements  in  the 
existing  United  States  Department  of 
Agricumire  administrative  ofbet 
regulations.  This  revision  will  eliminate 
the  requirement  that  a  borrower's 
-account  must  be  accelerated  prior  to 
offset  of  payitients  to  delinquent 
borrowers. 

DATES:  Comments  on  the  proposed  rule, 
or  conunents  on  alternatives  to  this 
proposal,  must  be  received  on  or  before 
September  18, 1996.  The  comment 
period  was  reduced  to  allow  for 
publication  of  a  final  rule  prior  to  the 
distribution  <|f  income  supplementation 
and  enhancement  program  payments  by 
the  Farm  Service  Agency  in  September 
1996.  Comments  on  the  information 
collection  requirements  of  this  rule 
must  be  receded  on  or  before  October 
29, 1996  to  ht  assured  of  consideration. 
ADDRESSES:  3end  conmients  on  the 
proposed  rul#  to:  ENrector,  Farm  Credit 
Programs  Loan  Servicing  and  Property 
Management  Division  (LSPMD),  Farm 
Service  Agency  (FSA),  U.S.  Department 
of  Agriculture  (USDA),  room  5449-S. 
P.O.  Box  241$,  Stop  0523,  Washington. 
D.C.  20013-2415.  Comments  on  the 
information  collection  requirements  of 
this  proposed  rule  must  be  sent  to  the 
Office  of  Management  and  Budget 
(OMB)  at  the  address  listed  in  the 
Paperwork  Reduction  Act  section  of  this 
preamble  and  to  the  Department  address 
listed  after  thje  OMB  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Phillip  Elder,  Senior  Loan  Officer, 
USDA.  FSA,  ^arm  Credit  Programs  Loan 
Servicing  Diyision,  P.O.  Box  2415,  Stop 
0523,  Washiijgton,  D.C.  20013-2415, 
telephone  (202)  720-9053. 

SUPPLEMENTARY  INFORMATK3N: 

Executive  Order  12866 

This  rule  bias  been  reviewed  under 
Executive  Order  12866  has  been 
determined  to  be  a  significant  regulatory 
action,  and  hps  been  reviewed  by  the 
Office  of  Management  and  Budget. 

Executive  Order  12372 

The  programs  to  which  this  Executive 
Order  may  a^ply  are  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  the  following: 

10.104 
10.405 
10.406 
10.407 
10.410 
10.411 
10.414 

Loans 
10.415    Rural 
10.416 
10.417 


Eraerflency  Loans 

Fann  Labor  Housing  Loans 

FaiTO  Operating  Loans 

Farm  Ownership  Loans 

Low  Ificome  Housing  Loans 

Rural  jHousing  Site  Loans 

Resource  Conservation  Development 


Rental  Housing  Loans 
Soil  a  id  Water  Loans 
Very  .ow-Income  Housing  repair 


Loans  and  Grants 


10.418  Water  and  Waste  Disposal  Systems 
for  Rural  Communities 

10.419  Watershed  Protection  and  Flood 
Prevention  Loans 

10.420  Rural  Self-Help  Housing  Loans 

10.421  Indian  Tribes  and  tribal  Corporation 
Loans 

10.422  Business  and  Industry  Loans 

10.423  Community  Facility  Loans 

10.427  Rural  rental  Housing  Assistance 
Giants 

10.428  Economic  Emergency  Loans 

10.433  Housing  Preservation  Grants 

10.434  Nonprofit  Organizations 

10.435  Agricultural  Loan  Mediation 
Program 

Programs  listed  under  numbers 

10.404,  10.406, 10.407.  10.410, 10.417, 
10.421,  10.428,  and  10.435  are  not 
subject  to  the  provisions  of  Executive 
Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (7  CFR  Part 
3015,  subpart  V.  48  FR  29115.  June  24, 
1983). 

Programs  listed  under  the  numbers 

10.405,  10.411, 10.414, 10.415,  10.416, 
10.418, 10.419, 10.420, 10.422, 10.423, 
10.427, 10.433,  and  10.434  are  subject  to 
and  have  met  the  provisions  of 
Executive  Order  12372.  (7  CFR  3015, 
subpart  V,  48  FR  29112,  June  24, 1983; 
49  FR  22675,  May  31, 1984;  50  FR 
14088,  April  10, 1985.) 

Environmental  Impact  Statement 

It  is  the  determination  of  the  issuing 
agencies  that  this  action  is  not  a  major 
Federal  action  significantly  afiiecting  the 
environment  and,  in  accordance  with 
the  National  Environmental  Policy  Act 
of  1969,  PuWic  Law  91-190,  an 
Environmental  Impact  Statement  is  not 
required. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
in  accordance  with  Executive  Order 
12778,  Civil  Justice  Reform.  In 
accordance  with  this  rule:  (1)  All  State 
and  local  laws  and  regulations  that  are 
in  conflict  with  this  rule  will  be 
preempted;  (2)  no  retroactive  effect  will 
be  given  to  this  rule:  and  (3) 
administrative  proceedings  in 
accordance  with  7  CFR  parts  11  and  780 
must  be  exhausted  before  bringing  suit 
in  court  challenging  action  taken  under 
this  rule  unless  those  regulations 
specifically  allow  bringing  suit  at  an 
earlier  time. 

Regulatory  Flexibility  Act 

The  issuing  Agencies  are  not  required 
by  5  U.S.C.  553,  or  any  other  provision 
of  law,  to  publish  a  notice  of  proposed 
rulemaking  to  effect  these 
administrative  changes. 


Paperwork  Redaction  Act 

The  amendments  to  7  CFR  part  1951 
set  forth  in  this  proposed  rule  involve 
a  change  in  existing  information 
collection  requirements  which  were 
previously  approved  by  OMB  imder  the 
provisions  of  44  U.S.C.  35  and  assigned 
OMB  Control  Number  0575-0119.  The 
regulations  containing  the  information 
collection  approved  under  0575-0119 
are  jointly  owned  by  the  Agencies 
issuing  this  rule  as  aresult  of  the  recent 
reorganization  of  USDA.  A  review  of 
0575-0119  has  resulted  in  a  division  of 
the  information  collection  requirements 
currently  approved  and  a  request  for 
approval  of  the  revised  collection  has 
been  submitted  to  OMB. 

OMB  Control  Number:  0560— New. 

Title:  Offsets  of  Federal  Pa)rments  to 
FmHA  Borrowers. 

Type  of  Request:  Revision  of 
Currentiy  Approved  Information 
Collection.     

Abstract:  7  CFR  part  1951,  subpart  C, 
requires  that  a  borrower's  accotmt  be 
accelerated  and  the  borrower's  appeal 
rights  exhausted  before  offsetting  any 
payments  to  be  received  by  the 
borrower.  The  Department  of 
Agriculture  Reorganization  Act 
combined  the  farm  credit  functions  of 
FmHA  and  the  former  Agricultural 
Stabilization  and  Conservation  Service 
(ASCS),  into  the  Farm  Service  Agency 
(FSA).  This  results  in  FSA  making 
payments  generated  firom  participation 
in  the  former  ASCS  programs  to  the 
same  fanner  or  rancher  that  is 
delinquent  on  his  debts  to  the  Agency. 
Acceleration  of  a  borrower's  account  is 
one  of  the  last  steps  FSA  takes  before 
liquidating  the  account.  This  process 
may  take  years  while  the  borrower 
continues  to  receive  payments  ft-om 
FSA. 

This  rule  proposes  to  remove  the 
existing  administrative  offset  regulation 
which  was  used  by  the  Agencies  when 
they  were  a  part  of  the  former  Farmers 
Home  Administration  (FmHA).  The 
Department  of  Agriculture  has  an 
existing  administrative  offset  regulation 
at  7  CFR  part  3,  subpart  B  and  the 
administrative  offset  regulation  of  the 
former  FmHA  in  7  CFR  part  1951, 
subpart  C  is  redundant.  The  Department 
of  Agriculture  regulation  complies  with 
the  requirements  of  31  U.S.C.  3716,  as 
amended  by  the  Debt  Collection 
Improvement  Act  of  1996,  ch.  10  of  Pub. 
L.  104-134  (April  26, 1996). 

One  intended  effect  of  using  the 
existing  Department  of  Agriculture 
administrative  offset  procedure  is  that 
the  Department  procedure  does  not 
contain  the  restrictive  provision  of  the 
former  FmHA  offset  regulation  which 
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requires  the  debt  to  have  been 
accelerated  prior  to  using  administrative 
offset.  There  is  no  statutory  basis  for 
delaying  offset  until  after  a  loan  has 
been  accelerated  and  the  Department 
administrative  offset  procedure  will 
permit  offset  to  be  utilized  for  debts 
which  are  past  due.  The  information 
collection  requirements  for  this  type  of 
internal  agency  offset  will  decrease,  due 
to  the  development  of  a  shortened 
notification  letter,  streamlining  of  the 
offset  appeal  process,  and  the  reduction 
of  the  number  of  notices  and  number  of 
meetings  offered.  However,  the  easing  of 
offset  procedures  will  greatly  increase 
the  number  of  FSA  borrowers  that 
receive  notices  and  accounts  that  are 
offset.  For  example,  as  of  March  30, 
1996, 1,588  FSA  borrowers  were 
accelerated,  whereas  27,180  borrowers 
were  past  due. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  information  collection  is  - 
estimated  to  average  2.35  hotus  per 
response. 

Respondents:  FSA  Farm  Credit 
Programs  borrowers  that  are  over  30 
days  past  due. 

Estimated  Number  of  Respondents: 
13,000. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  30,500  hoius. 

Estimated  Annual-Cost  to  the  Public: 
$377,000. 

Comments  regarding  the  following 
issues  should  be  sent  to  the  E)esk  Officer 
for  Agriculture,  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
D.C.  20503  and  to  Phillip  D.  Elder, 
Senior  Loan  Officer,  Loan  Servicing 
Division,  Farm  Service  Agency,  USDA, 
P.O.  Box  2415,  Ag  Box  Code  0523. 
Washington,  D.C.  20013-2415; 
telephone  (202)  720-9053:  (a)  whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  burden  including 
the  validity  of  the  methodology  and 
assumptions  used;  <c)  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 

Copies  of  the  information  collection 
may  be  obtained  from  Phillip  Elder  at 
the  above  address.  All  responses  to  this 
notice  will  be  summarized  and  included 


in  the  request  for  OMB  approval.  All 
comments  will  also  become  a  matter  of 
public  record. 

OMB  is  required  to  make  a  decision 
concerning  the  collection  of  information 
contained  in  these  proposed  regulations 
between  30  and  60  days  after 
publication  of  this  document  in  the 
Federal  Register.  Therefore,  a  comment 
to  OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  within  30  days 
of  publication.  This  does  not  affect  the 
deadline  for  the  public  to  comment  to 
the  Department  on  the  proposed 
regulations. 

Unfunded  Mandates 

Title  n  of  the  Unfunded  Mandate 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federel  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  state,  local, 
and  tribal  governments  or  the  private 
sector.  Under  section  202  of  the  UMRA, 
agencies  generally  must  prepare  a 
written  statement,  including  a  cost 
benefit  analysis,  for  proposed  and  final 
rules  with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  1  year.  When  such  a 
statement  is  needed  for  a  rule,  section 
205  of  the  UMRA  generally  requires 
agencies  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  costly, 
more  cost  effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule. 

The  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  11  of  the  UMRA)  for 
State,  local,  and  tribal  governments  or 
the  private  sector.  Thus,  ioday's  rule  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA. 

Discussion  of  Proposed  Rule 

The  proposed  changes  involve  the 
credit  programs  formerly  administered 
by  FmHA.  Under  the  authority  of  the 
Department  of  Agriculture 
Reorganization  Act  of  1994,  Pub.  L.  10- 
354  (October  10,  1994),  FmHA  was 
abolished  on  October  20, 1994,  and  its 
functions  were  transferred  to  the 
Agencies. 

This  rule  proposes  to  remove  the 
existing  administrative  offset  regulation 
which  was  used  by  the  Agencies  when 
they  were  a  part  of  the  former  FmHA. 
The  Department  of  Agriculture  has  an 
existing  administrative  offset  regulation 
at  7  CFR  part  3,  subpart  B  and  the 
administrative  offset  regulation  of  the 
former  FmHA  in  7  CFR  part  1951, 
subpart  C  is  redundant.  The  Department 
of  Agriculture  regulation  complies  with 


the  requirements  of  31  U.S.C.  3716,  as 
amended  by  the  Debt  Collection 
Improvement  Act  of  1996,  chapter  10  of 
Pub.  L.  104-134  (April  26. 1996)  and 
satisfies  the  administrative  offset  needs 
of  the  Agencies. 

Section  1951.103(b)  of  Title  7  of  the 
Code  of  Federal  Regulations,  which  is 
part  of  the  existing  administrative  offset 
procedure  which  the  Agencies  are 
proposing  to  remove,  requires  a 
borrower's  account  to  have  been 
accelerated  prior  to  the  use  of 
administrative  offset  to  collect  part  of 
the  past  due  debt.  One  of  the  intended 
effects  of  this  proposed  rule  is  to 
eliminate  the  acceleration  prerequisite 
to  the  use  of  administrative  offset.  The 
Department  of  Agriculture 
administrative  offset  regulation  does  not 
impose  such  a  prerequisite.  There  is  no 
statutory  requirement  that  a  past  due 
account  must  have  been  accelerated 
prior  to  offsetting  a  borrower's  federal 
payments. 

Specifically,  the  acceleration 
prerequisite  to  administrative  offset 
means  that  a  FSA  farm  credit  program 
borrower's  accoimt  has  to  be  accelerated 
and  the  borrower's  appeal  rights 
exhausted  before  FSA  can  offer  any 
contract  payments  received  by  the 
borrower  bom  programs  of  the  former 
Agricultural  Stabilization  and 
Conservation  Service  (ASCS)  (contract 
payments).  Acceleration  is  one  of  the 
last  steps  FSA  takes  before  liquidating  a 
farm  credit  program  borrower's  account. 
This  process  may  take  years  while  the 
borrower  continues  to  receive  contract 
payments.  After  the  reorganization  of 
ASCS  and  FmHA  into  FSA,  an 
acceleration  prerequisite  results  in  the 
incongruous  situation  of  FSA  having  to 
make  substantial  contract  payments  to  a 
farmer  or  rancher  that  is  seriously 
delinquent  on  his  or  her  farm  program 
debts  to  FSA. 

FSA  proposes  to  remove  the 
acceleration  barrier  to  administrative 
offset  in  order  to  enhance  collection  of 
delinquent  debts  thereby  reducing 
losses.  While  FSA  could  have  revised 
the  existing  administrative  offset 
procedure  in  7  CFR  part  1951,  subpart 
C,  this  would  mean  continuing  a 
regulation  which  is  redundant  with  the 
existing  Department  of  Agriculture 
administrative  offset  regulation. 
Removing  unnecessary  regulations  is  a 
goal  of  the  National  Performance 
Review,  so  the  Agencies  have 
determined  that  the  adoption  of  the 
Department  of  Agriculture 
administrative  offset  regulation  will 
serve  the  dual  purpose  of  eliminating 
redundancy  and  removing  the 
acceleration  prerequisite  to 
administrative  o^et. 
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While  section  534  of  the  Housing  Act 
of  1949  requires  that  regulations  issued 
pursuant  to  tf  tie  V  of  the  Housing  Act 
of  1949  generally  must  be  published  for 
a  60-day  coniment  period,  this 
regulation  is  being  proposed  to 
implement  31  U.S.C.  3716.  not  the 
Housing  Act  of  1949.  Therefore,  the 
notice  and  comment  provisions  of 
section  534  ^  inappropriate  to  this 
regulation.    ! 

List  of  Subieits  ia  7  CFR  Part  1951 

Accounting,  Accounting  Servicing, 
Credit.  Loan  Programs — Agricidture. 
Loan  Programs — Housing  and 
commimity  development.  Low  and 
moderate  inaome  housing  loans — 
Servicing. 

Accordingly.  7  C3TI  part  1951  is 
proposed  to  l|ie  amended  as  follows: 

PART  1951-^ENERAL 

1.  The  authority  citation  for  part  1951 
is  revised  to  tead  as  follows: 

Andianly:  5JU.S.C  301;  7  U.S.C  1989;  42 
U.S.C  1480. 

2.  The  titloof  part  1951.  subpart  C  is 
revised  to  read  as  follows: 

Subpart  C— Offsets  of  Federal 
Payments  to  Agency  Borrowers 

3.  Section  $951,102  is  revised  to  read 
as  follows: 


^ffcnkilsttvlivs 


f  1961.102    M 

Action  to  eifiiect  administrative  offeet 
to  recover  delinquent  claims  may  be 
taken  in  accordemce  with  the  procedures 
in  7  CFR  part  3,  subpart  B. 

4.  Sections  1951.103  through 
1951.105  are  removed  and  reserved. 

Signed  in  W^hington,  DC,  on  August  23, 
1996. 

Jill  Long  ThoaqMtm, 

Under  Secretaty  for  Rural  Development. 

Eugene  Moos, 

Under  Secretatyfor  Farm  and  Foreign 

Agriculture  SefvJces. 

(FR  Doc.  96-22160  Filed  8-29-96;  8:45  am] 
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DEPARTMEirT  OF  TRANSPORTATION 

Federal  Avialion  Adminiatration 

14CFRPan89 

[Doctot  No.  9<  NM  29  ADl 

RIN  2120-nAA^ 

Airworthineas  Direetivea;  AMmm  Model 
A320  Series  Airplanes 

AQa«CY:  Federal  Aviation 
Administratibn,  DOT. 


ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Airbus  Model  A320  series 
airplanes.  This  proposal  would  require 
repetitive  inspections  to  detect  wear  of 
the  inboard  flap  trunnions,  and 
modification  or  replacement,  if 
necessary.  This  proposal  would  also 
require  the  eventual  modification  of  the 
trunnions,  which  would  terminate  the 
repetitive  inspections.  This  proposal  is 
prompted  by  reports  of  wear  damage 
found  on  the  inboard  flap  drive 
tnmnions  that  was  caused  by  chafing  of 
the  Teflon  rollers  of  the  chain  that 
actuates  the  sliding  panel  of  the  fairing. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  such  chafing 
and  resultant  wear  damage,  which  could 
result  in  the  failure  of  the  trunnion 
primary  load  path;  this  would  adversely 
affect  the  fatigue  life  of  the  secondary 
load  path  and  could  lead  to  loss  of  the 
flap. 

DATES:  Comments  must  be  received  by 
October  8, 1996. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-103, 
Attention:  Rules  Docket  No.  96-^4M- 
29-AD.  1601  Lind  Avenue.  SW., 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holiday. 

The  service  mformation  referenced  in 
the  proposed  rule  may  be  obtained  fit>m 
Airbus  Industrie,  1  Rond  Point  Maiuice 
Bellonte,  31707  Blagnac  Cedex.  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue.  SW.. 
Renton.  Washington. 
R3R  FURTHER  INFORMATION  CONTACT:  Tim 
Backman,  Aerospace  Engineer, 
Standardization  Branch.  ANM-113. 
FAA.  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2797;  fax  (206)  227-1149. 

SUPPLEMBHTARY  INFORMATION: 

CoauBents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposisd  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 


for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commentere  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-29-AD."  TTie 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  c^NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
96-NM-29-AD,  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  EKrection  Generale  de  I'Aviation 
a  vile  (DGAC).  which  is  the 
airworthiness  authority  for  France, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Airbus 
Model  A320  series  airplanes.  The  DGAC 
advises  that  several  operators  have 
found  wear  marks  on  the  inboard  drive 
flap  trunnions  (both  left-hand  and  right- 
hand)  during  removal  and  inspection  of 
the  inboard  flaps.  Investigation  has 
revealed  that  such  wear  is  caused  by 
chafing  of  the  Teflon  rollers  of  the  drive 
chain  that  actuates  the  sliding  panel  on 
the  track  No.  1  feiring.  This  dhafing  and 
resultant  wear  damage,  if  not  corrected, 
could  result  in  the  failure  of  the 
trunnion  primary  load  path.  This  failure 
would  adversely  affect  the  fatigue  life  of 
the  secondary  load  path  and, 
consequently,  could  lead  to  the  loss  of 
the  flap. 

Explanation  <rf  Relevant  Service 
Information 

Airbus  has  issued  Service  Bulletin 
A320-27-1066,  dated  March  7, 1994; 
and  Revision  1,  dated  February  21. 
1995.  These  service  bulletins  describe  a 
program  for  conducting  repetitive 
inspections  to  detect  wear  damage  of  the 
inboard  flap  trunnions.  The  interval  for 
conducting  each  inspection  depends 
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upon  the  amount  of  wear  detected 
during  the  last  inspection.  These 
inspections  are  intended  to  detect  wear 
marks  in  the  outside  diameter  (primary 
load  path)  of  the  trunnion  before  they 
reach  a  critical  depth  that  would  lead  to 
failujre.  If  wear  damage  exceeds  a  certain 
amount,  the  service  bulletin 
recommends  that  the  trunnions  be 
modified  in  acdbrdance  with  the 
procedures  specified  in  Airbus  Service 
Bulletin  A32O-27-1050.  Additionally,  if 
wear  damage  is  great  (more  than  5.0  mm 
in  depth),  the  service  bulletin 
recommends  that  Airbus  be  contacted 
for  further  actions.  The  DGAC  classified 
this  service  bulletin  as  mandatory  and 
issued  French  airworthiness  directive 
(CN)  94-165-055(5),  dated  July  30, 
1994,  in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

Additionally,  Airbus  has  issued 
Service  Bulletin  A320-27-1050. 
Revision  3,  dated  October  21, 1994, 
which  describes  procedures  for 
modifying  the  inboard  flap  drive 
trunnions.  The  modification  is 
identified  as  Modification  22881,  and 
entails  installing  protective  half  shells 
on  the  trunnion  assembly  to  prevent 
chafing  and  wear  damage.  Once  this 
modification  is  accomplished,<the 
repetitive  inspections  of  the  trunnions 
to  detect  wear  marks  are  no  longer 
necessary.  The  DCAC  has  approved  the 
technical  content  of  this  service  bulletin 
and  has  classified  it  as  "recommended." 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Explanation  of  Requirements  of  the 
Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
repetitive  inspections  to  detect  wear  of 
each  inboard  flap  trunnion.  It  would 
also  require  that  the  trunnion  be  either 
modified  or  replaced,  depending  upon 
the  amount  of  wear  detected. 


This  proposed  AD  also  would  require 
that  Modification  22881  be  installed 
eventually  on  trunnions  of  all  affected 
airplanes  as  terminating  action  for  the 
repetitive  inspiections. 

The  inspection,  modification,  and 
replacement  actions  would  be  required 
to  be  accomplished  in  accordance  with 
the  service  bulletins  described 
previously. 

Dififierences  BetMreen  Proposed  Rule  and 
Service  Information 

The  inboard  flap  attachment  trunnion 
is  a  primary  structural  element  that  is 
designed  with  both  a  primary  and  a 
secondary  load  path.  The  wear  marks 
that  have  been  found  have  been  located 
on  the  outside  diameter  of  the  trunnion, 
which  is  the  primary  load  path. 
Modification  22881,  described  in  Airbus 
Service  Bulletin  A320-27-1050,  entails 
installing  protective  half-shells  on  this 
outside  diameter  to  prevent  further  wear 
damage. 

Unlike  the  Airbus  service  bulletin  and 
the  French  CN,  this  proposed  AD  would 
require  the  installation  of  Modification 
22881as  terminating  action  for  the 
repetitive  inspections.  The  FAA  has 
determined  that  long  term  continued 
operational  safety  will  be  better  assured 
by  modifications  or  design  changes  to 
remove  the  source  of  the  problem,  rather 
than  by  repetitive  inspections.  Long 
term  inspections  may  not  be  providing 
the  degree  of  safety  assurance  necessary 
for  the  transport  airplane  fleet.  This, 
coupled  with  a  better  understanding  of 
the  hiunan  factors  associated  with 
numerous  repetitive  inspections,  has  led 
the  FAA  to  ccHisider  placing  less 
emphasis  on  special  procedures  and 
more  emphasis  on  design 
improvements.  The  proposed 
modification  requirement  is  in 
consonance  with  these  considerations. 

Cost  Impact 

The  FAA  estimates  that  91  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD. 

Accomplishment  of  the  proposed 
inspections  would  take  approximately  3 
work  hours  per  airplane,  at  an  average 
labor  rate  of  $60  per  work  hour.  (This 
includes  the  time  necessary  to  gain 
access,  inspect,  and  close  up.)  Based  on 
these  figures,  the  cost  impact  of  the 
proposed  inspection  requirement  on 
U.S.  operators  is  estimated  to  be 
$16,380,  or  $180  per  airplane,  per 
inspection. 

Accomplishment  of  the  proposed 
modification  would  require 
approximately  93  work  hours,  at  an 
average  labor^ate  of  $60  per  work  hour. 
(This  includes  the  time  necessary  to 
gain  access,  modify,  test,  and  close  up.) 


Required  parts  would  cost 
approximately  $1,923  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  modification 
requirement  on  U.S.  operators  is 
estimated  to  be  $682,773,  or  $7,502  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  0[>erator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
ecoOomic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40101,  40113, 
44701. 
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« 38.13    [AnwfKtod] 

2.  Section  $9.13  is  amended  by 
adding  the  fdllowing  new  airworthiness 
directive: 
AiilwB:  Docket  96-NM-29-AO. 

Applicabilitt:  Model  A320-111.  -211, 
-212,  -231,  and  -232  series  airplanes;  as 
listed  in  Airbu^  Service  Bulletin  A320-27- 
1066,  Revisioi^l ,  dated  February  21 ,  1995; 
and  on  which  Airbus  Modification  22881  has 
not  been  installed;  certificated  in  any 
category.  j 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altei^d,  or  repaired  in  the  area 
subject  to  the  r^uirements  of  this  AD.  For 
airplanes  that  |ave  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  Of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  mediod  -of  compliance  in 
accordance  wilh  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  th^  modification,  alteration,  or 
repair  on  the  ubsafe  condition  addressed  by 
this  AD;  and,  it  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliancei  Required  as  indicated,  unless 
accomplished  breviousiy. 

To  prevent  cnafing  and  resultant  wear 
damage  to  the  Inboard  flap  trunnion,  which 
could  result  in  the  failure  of  the  trunnion 
primary  load  peth,  could  adversely  affect  the 
fatigue  life  of  the  secondary  load  path,  and 
could  lead  to  l0ss  of  the  flap,  accomplish  the 
following:         j 

(a)  Prior  to  the  accumulation  of  500  flight 
hours  after  the  effective  date  of  this  AD, 
conduct  a  detailed  visual  inspection  to  detect 
wear  marks  onleach  inboard  flap  trunnion 
(right-hand  anq  left-hand),  in  accordance 
with  Airbus  Sei^ice  Bulletin  A320-27-1066, 
dated  March  7,' 1994,  or  Revision  1,  dated 
February  21, 11195.  Measure  and  record  the 
depth  of  all  we  ir  marks  found  on  each 
trunnion,  in  ac  :ordance  with  the  service 
bulletin. 

(1)  If  no  weai '  marks  are  found  or  if  the 
depth  of  the  de  spest  wear  mark  is  less  than 
or  equal  to  2.0  nm:  Repeat  the  inspection  at 
intervals  not  to  exceed  5,000  flight  hours. 

(2)  If  the  dep  th  of  the  deepest  wear  mark 
is  greater  2.0  m  m  but  less  than  or  equal  to 
3.0  mm:  Repea :  the  insfjection  within  the 
next  1,000  fligllt  hours.  Prior  to  the 
accumulation  df  5,000  flight  hours  after  the 
initial  inspection,  modify  the  trunnion 
(Modification  :  2881)  in  accordance  with 
Airbus  Service  Bullotin  A320-27-1050, 
Revision  3,  datjd  October  21, 1994.  This 
modification  c(  institutes  terminating  action 
for  the  repetiti'  e  inspections  of  that  trunnion 
required  by  thi  5  AD. 

(3)  If  the  depth  of  the  deepest  wear  mark 
is  greater  3.0  n  m,  but  is  less  than  or  equal 
to  4.0  mm:  Pric  r  to  the  accumulation  of  500 
flight  hours  aft  ;r  the  initial  inspection, 
modify  the  truimion  (Modification  22881)  in 
accordance  wil  h  Airbus  Service  Bulletin 
A32O-27-1O50  Revision  3,  dated  October  21, 
1994.  This  mo<  ification  constitutes 
terminating  ad  ion  for  the  repetitive 
inspections  of  hat  trunnion  that  are  required 
by  this  AD. 


(4)  If  the  deepest  wear  mark  exceeds  4.0 
mm:  Prior  to  ftirther  flight,  replace  the 
trunnion  in  accordance  with  the  Airbus 
Model  A320  Maintenance  Manual.  This 
replacement  constitutes  terminating  action 
for  the  repetitive  inspections  of  that  trunnion 
that  are  required  by  this  AD. 

(b)  Prior  to  the  accumulation  of  10,000 
total  flight  hours,  modify  each  inboard  flap 
tnmnion,  right-hand  and  left-hand, 
(Modification  22881)  in  accordance  with 
Airbus  Service  Bulletin  A32O-27-1O50, 
Revision  3,  dated  October  21, 1994. 
Accomplishment  of  this  modification  on 
each  trunnion  constitutes  terminating  action 
for  the  inspections  required  by  this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
Used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113. 
Operators  shall  submit  their  requests  through 
an  appropriate  FA/-.  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  ahemative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  tho  Standaidization  Branch, 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  August 
23, 1996. 

Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  96-22142  Filed  8-29-96;  8:45  am] 
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14  CFR  Part  39 

[Docket  No.  95-CE-03-AO] 

RIN  2120-AA64 

Airworttiiness  Directives;  Burkhari 
Grob,  Luft-  und  Raumfahrt,  Model  G 
109  Sailplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMi^RY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  the  Burkhart 
Grob,  Luft-und  Raumfahrt  (Grob)  Model 
G  109  sailplanes.  The  proposed  action 
would  require  installing  a  damper  and 
new  bell  crank  lever  on  the  rudder,  in 
addition  to  adjusting  the  weight  and 
balance  of  the  sailplane,  to  correct  the 
tendency  of  flutter  at  specific  excitation 
hequencies.  For  those  Gcob  G  109 
airplanes  that  have  previously 


accomplished  this  installation,  a 
proposed  modification  to  the  damper 
and  bell  crank  lever,  and  adjusting  the 
weight  and  balance  would  be  required. 
The  proposed  action  is  prompted  by  the 
discovery  of  rudder  vibration  problems 
during  testing  of  two  Model  G  109 
sailplanes.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
the  oscillation  of  the  rucfder,  which 
could  result  in  structural  damage  and 
eventual  loss  of  control  of  the  sailplane. 

DATES:  Comments  must  be  rsceived  on 
or  before  November  1, 1996. 

ADDRESSES:  Submit  commeQts  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  95-CE-03- 
AD,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  informaaon  that  applies  to  the 
proposed  AD  may  be  obtained  from 
Burkhard  Grob  Luft-imd  Raumfahrt,  D- 
86874  Mattsies,  Germany.  This 
information  also  may  be  examined  at 
the  Rules  Docket  at  the  address  above. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
J.  Mike  Kiesov,  Aerospace  Engineer, 
Small  Airplcne  Directorate,  Aircraft 
Certification  Service,  FAA,  1201 
Walnut,  suite  900,  Kansas  Qty, 
Missouri,  64106;  telephone  (816)  426- 
6934,  facsimile  (816)  426-2169. 

SUPPLEMENTARY  INFORMATIO;4: 

Conunents  Invited 

Interestad  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as- 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 
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Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  95-CE-03-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  95-CE^-03-AD,  Room 
1558,  601  E.  12th  Street,  Kansas  Qty, 
Missouri  64106. 

Discussion 

The  Luflfahrt-Bundesamt  (LBA), 
which  is  the  airworthiness  authority  for 
Germany,  recently  notified  the  FAA  that 
an  unsafe  condition  may  exist  on  certain 
Grob  Model  G  109  sailplanes.  The  LBA 
reports  that  the  rudder  has  a  tendency 
to  vibrate,  which  if  not  detected  and 
corrected,  will  cause  structural  damage 
and  eventual  loss  of  control  of  the 
sailplane. 

Burkhart  Grob  issued  Service  Bulletin 
(SB)  TM  817-38,  dated  July  8, 1993,  and 
Installation  Instructions  817-38,  dated 
October  25, 1994,  which  specify 
installation  of  a  rudder  damper  and  a 
new  bell  crank  lever  in  the  rudder 
control  system.  Subsequently,  Burkhart 
Grob  issued  SB  817-38/2,  dated  March 
31, 1995,  to  correct  minor  tolerance 
difficulties  with  the  damper  installation. 
This  revised  SB  references  two  sets  of 
installation  instructions.  Grob 
Installation  Instructions  No.  817-38/1, 
dated  March  31, 1995,  applies  to  Grob 
G  109  sailplanes  that  have  been 
modified  in  accordance  with  the 
previous  version  of  the  SB  and 
Installation  Instructions.  Grob 
Installation  Instructions  No.  817-38/2, 
dated  March  31, 1995,  appUes  to  those 
Grob  G  109  sailplanes  that  have  not 
been  so  modified. 

This  sailplane  model  is  manufactiu«d 
in  Germany  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  LBA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  LBA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 


Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Grob  G  109  sailplanes 
of  the  same  type  design,  the  proposed 
AD  would  require  installing  a  rudder 
damper  and  a  new  rudder  bell  crank 
lever  in  the  controls  and  adjusting  the 
weight  and  balance;  or  modifying  the 
'  rudder  damper  and  bell  crank  lever,  in 
addition  to  adjusting  the  weight  and 
balance  of  the  sailplane. 
Accomplishment  of  the  proposed  action 
would  be  in  accordance  with  Grob  SB 
817-38/2,  dated  March  31, 1995,  and 
either  Grob  Installation  Instructions  No. 
817-38/1  or  Grob  Installation 
Instructions  No.  817-38/2,  both  dated 
March  31, 1995,  whichever  is 
applicable. 

The  compliance  time  of  the  proposed 
AD  is  in  calendar  time  instead  of  hours 
time-in-service  (TIS).  The  average 
monthly  usage  of  the  affiected  sailplanes 
varies  throughout  the  fleet.  For  example, 
one  owner  may  operate  the  sailplane  25 
hours  TIS  in  one  week,  while  another 
operator  may  operate  the  sailplane  25 
hoius  TIS  in  one  year.  In  order  to  ensure 
that  all  of  the  affected  sailplanes  have  a 
rudder  damper  and  a  new  rudder  bell 
crank  lever  installed  within  a  reasonable 
amount  of  time,  the  FAA  is  proposing 
a  compliance  time  of  6  calendar  months. 

The  FAA  estimates  that  23  sailplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  8  hours  per  sailplane  to 
accomplish  the  proposed  action,  and 
that  the  average  labor  rate  is 
approximately  $60  an  hour.  Farts  cost 
approximately  $1,000  per  sailplane. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $34,040. 
Grob  has  informed  the  FAA  that  no 
parts  have  been  distributed  to  equip  any 
sailplane  in  the  United  States.  The  FAA 
has  no  way  of  determining  how  many 
owners/operators  may  have 
incorporated  the  proposed  actions  on 
their  sailplane. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  on  the  distribution  of  power 
and  responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  EKDT 
Regulatory  Policies  and  Procedures  (44 


FR 11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  (tf  Subiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHrNESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39  . 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

f  39.13    [AmMKtod] 

2.  Section  39.13  is  amended  by 
adding  a  new  AD  to  read  as  follows: 

Burkhart  Grob,  Lnft-  und  Raumfahit: 

Docket  No.  95-CE-03-AD. 

Applicability:  Model  G  109  sailplanes 
(serial  numbers  6001  through  6159), 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  sailplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  wheUier  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
sailplanes  that  have  been  modified,  altered, 
or  re{>aired  so  that  the  jjerformance  of  the 
requirements  of  this  AD  is  affiected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (e)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition,  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  ai 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  aircraft  from  the 
applicability  of  this  AD. 

Compliance:  Required  within  the  next  6 
calendar  months  after  the  effective  date  of 
this  AD,  unless  already  accomplished. 

To  prevent  vibration  of  the  rudder,  which 
could  result  in  structural  damage  and 
eventual  loss  of  control  of  the  sailplane, 
accomplish  the  following: 

(a)  For  sailplanes  that  have  been  modified 
in  accordance  with  Grob  Service  Bulletin 
(SB)  TM  817-38,  dated  July  8. 1993.  and 
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Grob  Installation! Instructions  No.  817-38, 
dated  October  2St  1994.  modify  the  damper 
unit  and  the  rudder  bell  crank  lever  in 
accordance  with  Grob  SB  817-38/2,  dated 
March  31,  1995,  and  Grob  Installation 
Instructions  No.  117-38/1,  dated  March  31, 
1995. 

(b)  For  sailplanes  that  have  not  been 
modified  in  accordance  with  Grob  SB  TM 
817-38,  dated  ju|y  8. 1993,  and  Ckob 
Installation  Instnictions  No.  817-38, 
October  25. 1994«  install  a  new  damper  unh 
and  rudder  bell  crank  lever  in  accordance 
with  Grob  SB  817-38/2,  dated  March  31, 
1995  and  Grob  Installation  Instructions  No. 
817-38/2  dated  March  31,  1995. 

(c)  For  all  affected  sailplanes,  re-calcukte 
the  weight  and  balance  data  in  accordance 
with  the  Actions  section  in  Grob  SB  817-38/ 
2,  dated  March  31, 1995. 

(d)  Special  fligkt  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.19B)  to  operate  the  sailplane 
to  i  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

'(e)  An  alternative  method  of  compliance  or 
adjustment  of  tha  compliance  time  that 
provides  an  equif  alent  level  of  safsty  may  be 
approved  by  the  Manager,  Small  Airplane 
Directorate,  FAA^  1201  Walnut,  suite  900, 
Kansas  City,  Missouri,  64106.  The  request 
shall  be  forwarded  through  an  appropriate 
FAA  Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  CBrectorate. 

Note  2:  Informstion  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  firom  th4  Small  Airplane 
Directorate. 

(f)  All  persons  (ffected  by  this  directive 
may  obtain  copie*  of  the  documents  referred 
to  herein  upon  rebuest  to  Burkhard  Grob  Luft 
-und  Raumfahrt,  I>-86874  Mattsies,  Germany; 
or  may  examine  ffieae  documents  at  the  FAA, 
Central  Region,  Office  of  the  Assistant  Chief 
Counsel,  Room  1^58,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106. 

Issued  in  Kansas  City,  Missouri,  on  August 
23. 1996.  ' 

Michael  Gallagbtr, 

Manager,  Small  Aitv^one  Directorate.  Aircraft 
Certification  Service. 
(FR  Doc.  96-22248  Filed  8-29-96;  8:45  ami 
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Airworthiness  Directives;  de  Haviilartd 
Model  DHC-8-^102  and  -103  Se^es 
Airplanes 

MEHCT.  Federal  Aviation 

Administratioq,  DOT. 

ACnOM:  Notice  bf  proposed  rulemaking 

(NPRM). 


SUMMARY:  This 
adoption  of  a 


document  proposes  the 
n  3w  airworthiness 


directive  (AD)  that  is  applicable  to 
certain  de  Havilland  Model  DHO8-102 
and  -103  series  airplanes.  This  proposal 
would  require  repetitive  external 
inspections  to  detect  cracks  in  the  skin 
exterior  of  the  fuselage  at  floor  level, 
and  repair,  if  necessary.  This  proposal 
also  would  require  repetitive  internal 
inspections  to  detect  cracks  of  the 
•ul^ject  area,  which  terminates  the 
repetitive  external  inspections.  This 
proposal  is  prompted  by  a  report  that 
one  of  the  tasks  in  the  Maintenance 
Program  Airworthiness  Limitations  List 
inadvertently  excluded  certain  airplanes 
firom  the  instructions  for  the 
inspections.  The  actions  specified  by 
the  proposed  AD  are  intended  to 
prevent  imdetected  cracking  of  the 
firames  and  skin  panels  of  tho  fuselage, 
whidi  could  result  in  reduced  structural 
integrity  of  the  airplane. 

DATES:  Comments  must  be  received  by 
October  8. 1996. 

AOOneSSK:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  95-NM- 
163-AD,  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Bombardier,  Inc.,  Bombardier  Regional 
Aircraft  Division,  Garratt  Boulevard, 
Downsview,  Ontario  M3K  1Y5,  Canada. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT:  Jon 
Hjelm,  Aerospace  Engineer,  Systems 
and  Equipment  Branch,  ANB-172,  FAA, 
New  York  Aircraft  Certification  Office, 
Engine  and  Propeller  Directorate,  10 
Fifth  Street,  Third  Floor,  Valley  Stream, 
New  York  11581;  telephone  (516)  256- 
7523;  fax  (516)  568-2716. 

8UPPLEMB4TARY  INFORMATION: 

Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  .will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 


in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  setf-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-1^-1 63-AD."  The 
postcard  %vill  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103.  Attention:  Rules  Docket  No. 
95-NM-163-AD,  1601  Lind  Avenue, 
SW..  Renton,  Washington  98055-4056. 

Discussion 

Transpoit  Canada  Aviation,  which  is 
the  airworthiness  authority  for  Canada, 
has  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  de 
Havilland  Model  DHC-6-102  and  -103 
series  airplanes.  Transport  Canada 
advises  that,  in  a  previous  issue  of  the 
Maintenance  Program  Airworthiness 
Limitations  List  (ALL),  certain  modified 
airplanes  were  inadvertently  excluded 
fi^m  instructions  for  performing  one  of 
the  required  maintenance  tasks. 

The  ALL  contains  mandatory  damage 
tolerance  inspections  of  the  fuselage 
[required  by  section  25.571  ("Damage 
tolerance  and  fatigue  evaluation  of 
structure")  of  the  Federal  Aviation 
Regulations  (14  CFR  25.571), 
amendment  25—45)  that^re  part  of  the 
type  certificate  of  these  airplanes.  The 
instructions  for  these  inspections  are  in 
the  form  of  inspection  "maintenance 
task  cards"  and  are  contained  in  the 
Dash  8  Maintenance  Program  Manual 
PSM  1-8-7. 

Maintenance  Task  Card  5310/30C 
contains  instructions  for  performing 
internal  visual  inspections  to  detect 
cracks  of  the  left-  and  right-hand 
fuselage  frames  at  the  floor  level.  It  also 
contains  an  effectivity  listing,  which 
specifies  those  airplanes  on  which  the 
inspection  is  necessary.  The  effectivity 
of  this  task  card  lists  airplanes  on  which 
de  Havilland  Modification  8/0427  has 
not  been  installed,  but  inadvertently 


Federal  Register  /  Vol.  61.  No.  170  /  Friday,  August  30,  1996  /  Proposed  Rules 


45915 


excludes  Irom  the  list  the  airplanes  on 
which  that  modification  has  beeoi 
installed.  Both  the  modified  and 
unmodified  airplanes  must  receive  these 
inspections,  however. 

Since  the  ALL  is  incorporated  into  the 
Dash  8  Maintenance  Program  Manual, 
and  since  the  ALL's  effectivity  for  this 
necessary  inspection  is  incorrect,  the 
fuselage  frames  of  the  modified 
airplanes  may  not  have  been  inspected. 
Without  these  necessary  inspections, 
cracking  could  occur  and  go  undetected. 
Additionally,  cracking  of  the  fuselage 
frames  is  often  associated  with 
secondary  cracking  of  the  fuselage  skin. 
Such  cracking  of  the  frames  and  skin 
panels  of  the  fuselage  at  the  floor  level, 
if  not  detected  and  corrected,  could 
result  in  reduced  structiuvl  integrity  of 
the  airplane. 

Explanation  of  Relevant  Service 
Information 

De  Havilland  has  issued  Service 
Bulletin  8-53-48,  dated  August  26, 
1994,  which  describes  procedures  for 
repetitive  external  detailed  visual 
inspections  to  detect  cracks  in  the  lefl- 
and  right-hand  skin  exterior  of  the 
fuselage  at  the  floor  level  on  Model 
DHC-8  series  airplanes  on  which  de 
Havilland  Modification  8/0427  has  been 
installed.  The  service  bulletin  also 
describes  procedures  for  repetitive 
internal  visual  inspections  to  detect 
cracks  of  the  fuselage  frames. 
Accomplishment  of  the  internal 
inspection  eliminates  the  need  for  the 
repetitive  external  inspections.  In 
addition,  the  service  bulletin  describes 
procedures  for  reporting  all  cracks  to 
Bombardier  Regional  Aircraft  Division. 

Transport  Canada  Aviation  classified 
this  service  bulletin  as  mandatory  and 
issued  Canadian  airworthiness  directive 
CF-«4-17,  dated  September  9, 1994.  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
Canada. 

FAA's  CoBcliuion 

This  airplane  model  is  manufactured 
in  Canada  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Piu^uant  to 
this  bilateral  airworthiness  agreement. 
Transport  Canada  Aviation  has  kept  the 
FAA  informed  of  the  situation  described 
above.  The  FAA  has  examined  the 
findings  of  Transport  Canada  Aviation, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 


Explanation  (^Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  the  proposed  AD  would 
require  repetitive  external  detailed 
visual  inspections  to  detect  cracks  in  the 
left-and  right-hand  skin  exterior  of  the 
fuselage  at  the  floor  level.  The  proposed 
AD  also  would  require  repetitive 
internal  visual  inspections  to  detect 
cracks  of  the  fuselage  frames;  initiation 
of  these  inspections  would  constitute 
terminating  action  for  the  repetitive 
external  inspection  requirements.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

This  proposed  AD  would  be 
applicable  only  to  airplanes  on  which 
de  Havilland  Modification  8/0427  has 
been  installed,  and  on  which 
Maintenance  Program  Manual  PSM  1- 
8-7,  Task  5310/30C  (Section  3-53.  page 
12.  dated  August  10. 1993)  has  not  been 
accomplished. 

Difiierences  Between  tlie  Proposal  and 
the  Related  Service  Information 

Operators  should  note  that,  although 
the  service  bulletin  specifies  that 
operators  are  to  contact  Bombardier 
Regional  Aircraft  Division  for 
"disposition  of  all  cracks,"  this 
proposed  AD  would  require  that 
operators  accomplish  the  repair  of  any 
cracking  in  accordance  with  the  de 
Havilland  DHC-8  Structural  Repair 
Manual,  or  in  accordance  with  a  method 
approved  by  Transport  Canada  Aviation 
or  the  FAA. 

Cost  Impact 

The  FAA  estimates  that  80  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD. 

llie  proposed  external  inspections 
would  take  approximately  1  work  hour 
per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $4,800,  or  $60  per 
airplane,  per  inspection. 

The  proposed  internal  inspections 
would  take  approximately  3  work  hours 
per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $14,400,  or  $180  per 
airplane,  per  inspection. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 


accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact    ■ 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
prraaration  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Propoaed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Anifaority:  49  U.S.C.  106(g),  40113.  44701. 


S  39.13    [Ar 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

de  Havilland,  Inc.:  Docket  95-NM-163  AD. 

Applicability:  Model  DHC-8-102  and  103 
series  airplanes  having  serial  numbers  101 
through  180,  Inclusive;  on  which  de 
Havilland  Modification  8/0427  has  been 
installed,  and  on  which  Maintenance 
Program  Manual  PSM  1-8-7,  Task  5310/30C 
(Section  3-53,  page  12,  dated  August  10, 
1993)  has  not  been  accomplished:  certificated 
in  any  category. 

Nate  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
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provision,  regaidless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  afiiacted,  the 
owner/operator  must  request  approval  for  an 
alternative  metkod  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Qxapliance:  Required  as  indicated,  iinleaa 
accomplished  previously. 

To  prevent  undetected  cracking  of  the 
frames  and  skin  panels  of  the  foselage,  wliich 
could  result  in  teduced  structural  integrity  of 
the  airplane,  accomplish  the  following: 

(a)  Prior  to  the  accumulation  of  1 5,343  total 
flight  cycles,  or  within  200  landings  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  perform  aa  external  detailed  visual 
inspection  to  detect  cracks  in  the  left-  and 
right-hand  slun  exterior  of  the  fuselage  at 
floor  level,  in  aocordance  with  |>aragraph  DD, 
External  Inspection,  of  the  Accomplishment 
Instructions  of  de  Havilland  Service  Bulletin 
S.B.  S-53-48,  dated  August  26,  1994. 

(1)  If  no  crack  is  detected,  repeat  the 
external  detailed  visual  inspection  thereafter 
at  intervals  not  |o  exceed  750  landings. 

(2)  If  any  crack  is  detected,  prior  to  further 
flight,  perform  m  internal  visual  inspection 
to  detect  cracks  of  the  fuselage  fiwnes  in 
accordance  with  the  service  bulletin. 
Accomplishment  of  this  internal  visual 
inspection  constitutes  terminating  action  for 
the  repetitive  external  detailed  visual 
inspections  required  by  of  paragraph  (aMi)  of 
this  AD. 

(i)  If  no  crack  is  detected  during  the 
internal  inspection,  prior  to  further  flight, 
repair  the  cracked  area(s)  found  during  the 
external  inspection,  in  accordance  with  the 
de  Havilland  DHC-8  Structural  Repair 
Manual;  or  in  accordance  with  a  method 
approved  by  Transport  Canada;  or  in 
accordance  with  a  method  approved  by  the 
Manager,  New  York  Aircraft  Certification 
Office  (ACQ),  Pi^.  Engine  and  Propeller 
Directorate.  Repeat  the  internal  inspection 
thereafter  at  intervals  specified  in  accordance 
with  the  Dash  8  Maintenance  Program 
Manual. 

(ii)  If  any  crack  is  detected  during  the 
internal  inspection,  prior  to  further  flight, 
repair  all  cracks  :found  during  both  the 
external  and  internal  Inspec^ons,  in 
accordance  with  the  de  Havilland  DHG-8 
Structural  Repair  Manual,  or  in  accordance 
with  a  method  approved  by  Transport 
Canada  Aviation;  or  in  accordance  with  a 
method  approved  by  the  Manager,  New  York 
ACO,  FAA,  Engine  and  Propeller  Directorate. 
Rejjeat  the  internal  inspection  thereafter  at 
intervals  specified  in  accordance  with  the 
Dash  8  Maintenance  Program  Manual. 

(b)  Prior  to  the  accumulation  of  31,000 
flight  cycles,  or  i  vithin  12  months  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  perform  an  internal  visual  inspection  to 
detect  cracking  of  the  fuselage  frames,  in 
accordance  with  de  Havilland  Service 


Bulletin  S.B.  8-53-48.  dated  August  28, 
1994.  Accomplishment  of  the  internal  visual 
inspection  constitutes  terminating  action  for 
the  repetitive  external  detailed  visual 
inspections  required  by  paragraph  (aXl)  of 
this  AD. 

(1)  If  no  cracking  is  detected  during  the 
internal  inspection,  repeat  the  internal 
inspection  thereafter  at  intervals  specified  in 
accordance  with  the  Dash  8  Maintenance 
Program  Manual. 

(2)  If  any  cracking  is  detected  during  the 
internal  inspection,  prior  to  further  flight, 
repair  it  in  accordance  with  the  de  Havilland 
DHC-8  Structural  Repair  Manual,  at  in 
accordance  with  a  method  approved  by 
Transport  Canada  Aviation;  or  in  accordance 
with  a  method  approved  by  the  Manager, 
New  York  ACO,  FAA,  Engine  and  Propeller 
Directorate.  Repeat  the  internal  inspection 
thereafter  at  intervals  specified  in  accordance 
with  the  Dash  8  Maintenance  Program 
Manual. 

(c)  An  alternative  method  of  cranpliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  ACO, 
FAA,  Engine  and  Propeller  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  York  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  New  York  ACO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issiied  in  Renton,  Washington,  on  August 
23, 1996. 

Dwrell  M.  Peden«m, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doa  96-22143  Filed  8-29-96;  8:45  am) 
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14CFRPart39 

[Docket  No.  96-SW-14-AD] 

Airworthiness  Directives;  Rot)inson 
Helicopter  Company  Model  R22 
Helicopters 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SIMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  Robinson 
Helicopter  Company  (Robinson)  Model 
R22,  helicopters,  that  currently  requires 
installation  of  an  improved  throttle 
governor;  an  adjustment  to  the  low  RPM 
warning  unit  threshold  to  increase  the 
revolutions-per  minute  (RPM)  at  which 


the  warning  horn  and  caution  light 
activate;  and  revisions  to  the  R22 
Rotorcraft  Flight  Manual  that  prohibit 
flight  with  the  improved  throttle 
governor  selected  off,  except  in  certain 
situations.  This  action  would  require 
the  same  compliance  actions  required 
by  the  existing  AD,  as  well  as  require  an 
insertion  of  procedures  fgr  the  improved 
throttle  governor  into  the  Normal  and 
Emergency  sections  of  the  R22 
Rotorcraft  Flight  Manual  and  correct  the 
applicability  section  of  the  existing  AD. 
This  proposal  is  prompted  by  the  need 
to  insert  normal  and  emergency 
procediu-es  for  the  improved  throttle 
governor  in  the  flight  manual,  as  well  as 
clarify  the  helicopter  serial  ntunbers  to 
which  the  AD  applies.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  minimize  the  possibility  of 
pilot  mismanagement  of  the  main  rotor 
(M/R)  RPM,  which  could  result  in 
unrecoverable  M/R  blade  stall  and 
subsequent  loss  of  control  of  the 
helicopter. 

DATES:  Comments  must  be  received  by 
October  29, 1996. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  OfBce  of  the 
Assistant  Chief  Coimsel,  Attrition: 
Rules  Docket  No.  96-SW-14-AD,  2601 
Meacham  Blvd.,  Room  663,  Fort  Worth, 
Texas  76137.  Comments  may  be 
inspected  at  this  location  between  9:00 
a.m.  and  3:00  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Elizabeth  Bumann,  Aerospace  Engineer, 
FAA,  Los  Angeles  Aircraft  Certification 
Office,  3960  Paramotmt  Blvd., 
Lakewood,  California  90712  4137, 
telephone  (310)  627-5265;  fax  (310) 
627-5210. 

SUPPLBIENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
niunber  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
commimications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
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and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  96-SW  14-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
96-SW-14-AD.  2601  Meacham  Blvd., 
Room  663,  Fort  Worth,  Texas  76137. 

Discussion 

On  May  15, 1996,  the  FAA  issued  AD 
96-11-08,  Amendment  39-9633  (61  FR 
26429,  May  28, 1996),  to  require 
installation  of  an  improved  throttle 
governor;  an  adjustment  to  the  low  RPM 
warning  unit  threshold  to  increase  the 
RPM  at  which  the  warning  horn  and 
caution  light  activate;  and,  revisions  to 
the  R22  Rotorcraft  Flight  Manual  that 
prohibit  flight  with  the  improved 
throttle  governor  selected  off,  except  in 
certain  situations.  That  action  was 
prompted  by  an  FAA  Technical  Panel 
review  of  Model  R22  accident  history 
data  which  revealed  that  M/R  blade  stall 
at  abnomially  low  M/R  RPM  resulted  in 
accidents.  The  requirements  of  that  AD 
are  intended  to  minimize  the  possibility 
of  pilot  mismanagement  of  the  M/R 
RPM,  which  could  result  in 
imrecoverable  M/R  blade  stall  and 
subsequent  loss  of  control  of  the 
helicqpter. 

Since  the  issuance  of  that  AD,  the 
FAA  has  determined  that  ths  affected 
serial-nxmibered  helicopters  in  the 
applicability  section  of  that  AD  should 
be  changed  from  "serial  number  (S/N) 
0002  to  2537,"  to  include  all  Model  R22 
helicopters.  Hie  FAA  has  also 
determined  that  R22  Rotorcraft  Flight 
Manuals  issued  prior  to  July  6, 1995  did 
not  address  normal  and  emergency 
procedures  for  the  improved  throttle 
governor.  Finally,  since  the  issuance  of 
the  existing  AD,  the  FAA  has 
determined  that  the  cost  estimate  for 
installation  of  the  improved  throttle 
governor  kits  did  not  include  the 
replacement  cost  of  the  magnetos. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Model  R22  helicopters 


of  the  same  type  design,  the  proposed 
AD  would  supersede  AD  96-11-08  to 
require  installation  of  the  improved 
throttle  governor;  an  adjustment  to  the 
low  RPM  warning  unit  threshold: 
insertions  of  language  into  the  R22 
Rotorcraft  Flight  Manual  in  the  Normal 
and  Emergency  sections  to  address 
procedures  for  the  improved  throttle 
governor,  as  well  as  an  insertion  in  the 
Limitations  section  that  prohibits  flight 
with  the  improved  throttle  governor 
selected  off,  except  in  certain  situations; 
and,  would  expand  the  applicability 
section  to  additional  Model  R22 
helicopters  and  revise  the  estimated  cost 
impact  of  the  existing  AD. 

The  FAA  estimates  that  1,014 
helicopters  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  8  work  hours  to  install 
the  improved  throttle  governor,  or  7 
hours  to  upgrade  the  throttle/collective 
governor,  4  hours  to  upgrade  the 
magnetos,  if  required,  and 
approximately  0.2  work  hour  to 
accomplish  the  adjustment  of  the  light/ 
warning  horn  RPM,  and  that  the  average 
labor  rate  is  $60  p>er  work  hour. 
Required  parts  will  cost  approximately 
$2,150  per  helicopter  to  install  the 
improved  throttle  governor,  or 
approximately  $500  for  upgrading  the 
throttle/collective  governor  per 
helicopter.  Installation  of  upgraded 
magnetos,  if  required,  will  cost 
approximately  $927  per  helicopter. 
Based  on  these  figxu«s,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $3,029,088.  This  cost 
estimate  assumes  that  no  helicopters  are 
currently  equipped  with  a  governor  and 
all  will  need  the  improved  throttle 
governor  installed.  Additionally,  the 
cost  estimate  assumes  that  309  Model 
R22  heUcopters  will  require  installation 
of  the  upgraded  magnetos. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Fx)r  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "signiftcant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 


under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  ia  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Araendmeiit 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Autkerity:  49  U.S.C  106(g),  40113,  44701. 

f  39.13    [Amendsd] 

2.  Section  39.13  is  ai^ended  by 
removing  Amendment  39-9633  (61  FR 
28430,  May  28, 1996)  and  by  adding  a 
new  airworthiness  directive  (AD),  to 
read  as  follows: 

Rshi— n  Helicsplcr  Coapaay:  Docket  No. 
96-SW-14-AD.  Supersedes  AD  96-11- 
08,  Amendment  39-9633. 

Applicability:  Model  R22  helicopters, 
certificated  in  any  category. 

N«(e  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modiftfld,  altered,  or  repaitvd  in  the  area 
subject  tt  the  requirements  of  this  AD.  For 
helicopters  that  have  l)een  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (e)  to  request  approval 
from  the  FAA.  Thi»  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition,  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  helicopter 
from  the  applicability  of  this  AD. 

Compliance:  Required  within  30  days  after 
the  effective  date  of  this  AD,  unless 
accomplished  previously. 

To  minimize  the  possibility  of  pilot 
mismanagement  of  the  main  rotor  (M/R) 
revolutions-per-minute  (RPM).  which  could 
result  in  unrecoverable  M/R  blade  stall  and 
subsequent  loss  of  control  of  the  helicopter, 
accomplish  the  following: 

(a)  Adjust  the  A569-1  or  -5  low-RPM 
warning  unit  so  that  the  warning  horn  and 
caution  light  activate  when  the  M/R  RPM  is 
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between  96%  a4d  97%  rotor  RPM  in 
accordance  witi)  the  procedures  contained  in 
the  Model  R22  Quintenance  manual. 

(b)  For  ModeliR22  helicopters  that  do  not 
have  a  governor  currently  installed,  install  a 
Robinson  Helicopter  Company  KI-67-2 
Governor  Field  Installation  Kit  in  accordance 
with  the  kit  instructions.  Upon  completion  of 
the  governor  in^allation  required  by  this 
paragraph,  reviafe  the  FAA-approved 
Robinson  Helicopter  Company  R22  Rotorcraft 
Flight  Manual  (^FM)  in  accordance  with 
paragraph  (d)  ofithis  AD. 

(c)  For  Model  R22  helicopters  that  have  a 
throttle/collectife  governor  currently 
installed,  up>grade  the  governor  with  a 
Robinson  Helicdpter  Company  Kl-67-3 
Governor  Upgrade  Kit  in  accordance  with  the 
kit  instructions.  {Upon  completion  of  the 
upgrade  required  by  this  paragraph,  revise 
the  FAA-approved  Robinson  Helicopter 
Company  R22  Ri>torcrait  Flight  Manual 
(RFM)  in  accord;  mce  with  paragraphs  (d)  of 
this  AD. 

(d)  Revise  the  FAA-approved  Robinson 
Helicopter  Company  R22  RFM  as  follows: 

(1)  Insert  the  RAA -approved  Robinson 
Helicopter  Comoany  R22  RFM  revision, 
dated  July  6, 19^5,  or  later  FAA-approved 
revision  addressing  the  governor  normal  and 
emergency  procadures,  into  the  Normal  and 
Emergency  sectii  >ns  of  the  RFM. 

(2)  Include  the  following  statement  in  the 
Limitations  secti  on:  "Flight  prohibited  with 
governor  selected  off,  with  exceptions  for 
inflight  system  italfunction  or  emergency 
procedures  training."  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
or  the  FAA-apprpved  Robinson  Helicopter 
Company  R22  RFM  revision  dated  July  23, 
1996,  into  the  Rf  M. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  piay  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office. 
Operators  shall  s  ubmit  their  requests  through 
an  FA  A  Principa  I  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Managei ,  Los  Angeles  Aircraft 
Certification  Off  ce. 


Note  2:  Information 
existence  of  appi  oved 
compliance  with 
obtained  from  ths 
Certification  Off  ce 


&>t] 


(f)  Special  fl 
accordance  with 
of  the  Federal 
21.197  and  21. 
to  a  location  w 
AD  can  be  accon  i 

Issued  in  Fort 
1996. 


1<9)I 
htrel 


Daniel  P.  Salvan  d, 

Manager,  Rotorui  •aft 
Certification  Ser  ice. 

|FR  Doc.  96-221  J6 
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concerning  the 
alternative  methods  of 
this  AD,  if  any,  may  be 
Los  Angeles  Aircraft 


permits  may  be  issued  in 

sections  21.197  and  21.199 

Afiation  Regulations  (14  CFR 

to  operate  the  helicopter 

the  requirements  of  this 

plished. 

rt^orth,  Texas,  on  August  19, 


Directorate,  Aircraft 
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14CFRPart3» 

[Dodwt  Na  96-SW-15-AO] 

Airworthiness  Directives;  Rot>inson 
Helicopter  Comparty  Model  R44 
Heticopters 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  Robinson 
Helicopter  Company  (Robinson)  Model 
R44  helicopters,  that  currently  requires 
an  adjustment  to  the  low  RPM  warning 
imit  threshold  to  increase  the 
revolutions  per-minute  (RPM)  at  which 
the  warning  horn  and  caution  light 
activate,  and  revisions  to  the  R44 
Rotorcraft  Flight  Manual  that  prohibit 
flight  with  the  throttle  governor 
(governor)  selected  off,  except  in  certain 
situations.  This  action  would  require 
the  same  compliance  actions  required 
by  the  existing  AD,  and  would  correct 
the  applicability  section  of  the  existing 
AD.  This  proposal  is  prompted  by  the 
need  to  expand  the  helicopter  serial 
number  applicability  to  include  all 
Robinson  Model  R44  helicopters.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  minimize  the  possibility 
of  pilot  mismanagement  of  the  main 
rotor  (M/R)  RPM.  which  could  resuh  in 
unrecoverable  M/R  stall  and  subsequent 
loss  of  control  of  the  helicopter. 
DATES:  Comments  must  be  received  by 
October  29, 1996. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Assistant  Chief  Coimsel,  Attention: 
Rules  Docket  No.  96-SW-15-AD,  2601 
Meacham  Blvd.,  Room  663,  Fort  Worth, 
Texas  76137.  Comments  may  be 
inspected  at  this  location  between  9:00 
a.m.  and  3:00  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Elizabeth  Bumann,  Aerospace  Engineer, 
FAA,  Los  Angeles  Aircraft  Certification 
Office,  3960  Paramount  Blvd., 
Lakewood,  California  90712  4137, 
telephfflie  (310)  627-5265;  fax  (310) 
627-5210. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argtunents  as 
they  may  desire.  Communications 
should  identify  the  Rules  E>ocket 
number  and  be  submitted  in  triplicate  to 


the  address  specified  above.  All 
commimications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 

Eroposals  contained  in  this  notice  may 
9  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  v/ill  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  96-SW-15-AD."  The 
postcard  will  be  date  stamped  and 
retiuned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Office  of  the  Assistant  Chief 
Coimsel,  Attention:  Rules  E)ocket  No. 
96-SW-15-AD,  2601  Meacham  Blvd., 
Room  663,  Fort  Worth,  Texas  76137. 

Discussion 

On  May  15, 1996,  the  FAA  issued  AD 
96-11-09,  Amendment  39-9634  (61  FR 
26427,  May  28,  1996),  to  require  an 
adjustment  to  the  low  RPM  warning 
imit  threshold  to  increase  the  RPM  at 
which  the  warning  horn  and  caution 
light  activate,  and  revisions  to  the  R44 
Rotorcraft  Flight  Manual  that  prohibit 
flight  with  the  governor  selected  off, 
except  in  certain  situations.  That  action 
was  prompted  by  an  FAA  Technical 
Panel  Review  of  Robinson  accident 
history  data  which  revealed  that  M/R 
blade  stall  at  abnormally  low  M/R  RPM 
resulted  in  accidents.  The  requirements 
of  that  AD  are  intended  to  minimize  the 
possibility  of  pilot  mismanagement  of 
the  M/R  RPM,  which  could  result  in 
unrecoverable  M/R  stall  and  subsequent 
loss  of  control  of  the  helicopter. 

Since  the  issuance  of  that  AD,  the 
FAA  has  determined  that  the  affected 
serial-numbered  helicopters  in  the 
applicability  section  of  that  AD  should 
be  changed  from  "serial  niunber  (S/N) 
0001  to  01183  and  0189,"  to  include  all 
Robinson  Model  R44  helicopters. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Robinson  Model  R44 
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helicopters  of  the  same  type  design,  the 
proposed  AD  would  supersede  AD  96- 
11-09  to  require  an  adjustment  to  the 
low  RPM  warning  unit  threshold  to 
increase  the  RPM  at  which  the  warning 
horn  and  caution  light  activate,  and 
revisions  to  the  R44  Rotorcraft  Flight 
Manual  that  prohibit  flight  with  the 
governor  selected  off,  except  in  certain 
situations,  for  all  Robinson  Model  R44 
helicopters. 

Tlie  FAA  estimates  that  20  helicopters 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  0.2 
work  hour  per  helicopter  to  accomplish 
the  actions,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Based  on 
these  figiues,  the  total  cost  impact  of  the 
AD  on  U.S.  operators  is  estimated  to  be 
$240. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procediues  (44 
FR 11034.  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g}.  40113,  44701. 


f  39.13    [AmamtMU 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-9634  (61  FR 
26427.  May  28, 1996),  and  by  adding  a 
new  airworthiness  directive  (AD),  to 
read  as  follows: 

RoMnson  Helicopter  Company:  Docket  No. 

96-SW-15-AD.  Supersedes  AD  96-11- 

09,  Amendment  39-9634. 
Applicability:  Model  R44  helicopters, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
helicopters  that  have  been  modified,  altered, 
or  reftaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (c)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition,  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a  - 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration'on  the 
unsafe  condition  addressed  by  this,  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  helicopter 
from  the  applicabiUty  of  this  AD. 

Compliance:  Required  within  30  days  after 
the  effective  date  of  this  AD,  unless 
accomplished  previously.  To  minimize  the 
possibility  of  pilot  mismanagement  of  the 
main  rotor  (M/R)  RPM,  which  could  result  in 
unrecoverable  M/R  stall  and  subsequent  loss 
of  control  of  the  helicopter,  accompUsh  the 
fallowing: 

(a)  Adjust  the  A569-6  low  RPM  warning 
unit  so  that  the  warning  horn  and  caution 
light  activate  when  the  M/R  RPM  is  Iwtween 
96%  and  97%  rotor  RPM  in  accordance  with 
the  procedures  contained  in  the  Model  R44 
maintenance  manual. 

(b)  Revise  the  FAA-approved  Robinson 
Helicopter  Company  R44  Rotorcraft  Flight 
Manual  (RFM)  to  include  the  following 
statement  in  the  Limitations  Section: 

"Flight  prohibited  with  governor  selected 
off,  with  exceptions  for  inflight  system 
malfunction  or  emergency  procedures 
training." 

This  may  be  accomplished  by  inserting  a 
copy  of  this  AD  or  the  FAA-approved 
RoDinson  Helicopter  Company  R44  RFM 
revision  dated  July  25, 1996,  into  the  RFM. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office,  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  uien  send 
it  to  the  Manager,  Los  Angeles  Aircraft 
Certification  Office. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  Aircraft 
Certification  Office. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 


of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

Issued  in  Port  Worth,  Texas,  on  August  19. 
1996. 

Daniel  P.  Salvano, 

Manager,  Rotorcraft  Directorate,  Aircraft 
Certification  Service. 

[FR  Doc.  96-22137  Filed  8-29-96;  8:45  am) 
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14  CFR  Part  71 

[Airspace  Dodwt  No.  96-AWP-10) 

Proposed  Establishment  of  Class  E 
Airspace;  Qrovetand,  CA 

AQBICY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  Class  E  airspace  area  at 
Groveland,  CA.  The  development  of  a 
Global  Positioning  System  (GPS) 
Standard  Instrument  Approach 
Procedure  (SIAP)  to  Runway  (RWY)  09/ 
27  has  made  this  proposal  necessary. 
The  intended  effect  of  this  proposal  is 
to  provide  adequate  controlled  airepace 
for  histrument  Flight  Rules  (IFR) 
operations  at  Pine  Mountain  Lake 
Airport,  Groveland,  CA. 
DATES:  Comments  must  be  received  on 
or  before  September  20, 1996. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triphcate  to:  Federal 
Aviation  Administration,  Attn: 
Manager,  Operations  Branch,  AWP-530, 
Docket  No.  96-AWP-lO,  Air  Traffic 
Division,  P.O.  Box  92007,  Worldway 
Postal  Center,  Los  Angeles,  California, 
90009. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Coimsel,  Western  Pacific  Region, 
Federal  Aviation  Administration,  Room 
6007,  15000  Aviation  Boulevard, 
Lawndale,  California,  90261. 

An  informal  docket  may  also  be 
examined  during  normal  business  at  the 
Office  of  the  Manager,  Operations 
Branch,  Air  Traffic  Division  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  Buck,  Airspace  Specialist, 
Operations  Branch,  AWP-530,  Air 
Traffic  Division,  Western-Pacific 
Region,  Federal  Aviation 
Administration  15000  Aviation 
Boulevard,  Lawndale,  California,  90261, 
telephone  (310)  725-6556. 

SUPPt-EMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
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by  submitt^g  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing!  reasoned  regulatory 
decisions  an  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmeiital,  and  energy-related 
aspects  of  t^ie  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  abov0.  Commenters  wishing  the 
FAA  to  acltiiowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  the  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comment*  to  Airspace  Docket  No.  96- 
AWP-10."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commented  All  communications 
received  oit  o^  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  conunents 
submitted  will  be  available  for 
examination  in  the  Operations  Branch, 
Air  Traffic  Division,  at  15000  Aviation 
Boulevard, 'Lawmdale,  California  90261, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantiva  public  contact  with  FAA 
personnel  ( oncemed  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availabilitjr  of  NPRM 

Any  persion  may  obtain  t  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Operations 
Branch,  P.d).  Box  92007,  Worldway 
Postal  Center,  Los  Angeles,  California 
90009.  Con^munications  must  identify 
the  notice  dumber  of  this  NPRM. 
Persons  interested  in  being  placed  on  a 
mailing  lisl  for  future  NPRM's  should 
also  request  a  copy  of  Advisory  Circular 
No.  11-2AJ  which  describes  the 
applicatioi^  procedures. 

TheProi 

The  FAAJ  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71) 
by  establishing  Class  E  airspace  area  at 
Groveland,  CA.  The  development  of  a 
GPS  SLAP  it  Pine  Mountain  Lake 
Airport  ha$  made  this  proposal 
necessary.  JThe  intended  effect  of  this 
proposal  is\  to  provide  adequate  Class  E 
airspace  for  aircraft  executing  the  OFS 
RWY  09/2>|  SIAP  at  Pine  Mountain  Lake 
Airport,  Grpveland,  CA.  Class  E  airspace 
designatioi  s  for  airspace  areas 


extending  upward  from  700  fieet  or  more 
above  the  surface  of  the  earth  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.gC  dated  August  17, 1995. 
and  effective  September  16, 1995,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  this  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  pmendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  10034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

hi  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART71— {AIMiEND!iD] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9C,  Airspace 
Designations  and  Reporting  Points, 
dated  August  17, 1995,  and  efiective 
September  16, 1995,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AWP  CA  E5  Groveland.  CA  [New] 

Pine  Mountain  Lake  Airport,  CA 
(lat.  37"51'41"N,  long.  120''10'42"W) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  5.7-mile 
radius  of  the  Pine  Mountain  Lake  Airport  and 
within  2  miles  southwest  and  3  miles 


northeast  of  the  135°  bearing  from  the  Pine- 
Mountain  Lake  Airport  extending  from  the 
5.7-mile  radius  to  11  miles  southeast  of  the 
airport 

*         •         *         •         • 

Issued  in  Los  Angeles,  Califamia,  on 
August  15, 1996. 
James  H.  Snow. 

Acting  Manager.  Air  Traffic  Division, 
Western-Pacific  Region. 

|FR  Doc.  96-22131  Filed  8-29-96;  8:45  am] 
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14  CFR  Part  73 

[Airspace  Docket  Na  96-^SO-6] 

Propoaed  Amendment  to  Time  of 
Designation  for  Restricted  Areas;  GA 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to 
amend  the  time  of  designation  for 
Restricted  Areas  3008A  (R-3008A).  R- 
3008B,  R-3008C,  and  R-3008D,  Grand 
Bay  Weapons  Range,  GA.  by  expanding 
the  timeframe  during  which  these  areas 
may  be  activated  wiUiout  prior  issuance 
of  a  Notice  to  Airmen  (NOTAM).  The 
U.S.  Air  Force  proposed  this 
amendment  to  accommodate  an  increase 
in  the  using  agency's  night  flying 
requirements. 

DATES:  Comments  must  be  received  on 
or  before  October  15,  1996. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager,  Air 
Traffic  Division,  ASO-500,  Docket  No. 
96-ASO-5,  Federal  Aviation 
Administration,  P.O.  Box  20636, 
Atlanta,  GA  30320. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  Office  of  the  Chief 
Counsel,  Room  916,  80C  Independence 
Avenue,  SW.,  Washington,  DC, 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5:00  p.m. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 
Paul  Gallant,  Airspace  and  Rules 
Division,  ATA-400,  Office  of  Air  Traffic 
Airspace  Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202*)  267-8783. 

SUPPLBMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
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Comments  that  provide  the  foctual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the. 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  E)ocket  No.  96- 
ASO-5."  The  postcard  will  be  date/time 
stamped  and  returned  to  the 
commenter.  Send  comments  on 
environmental  and  land-use  aspects  to: 
Mr.  Robert  C.  Makowski,  347th  CES/ 
CEVA,  3485  Georgia  Street,  Moody  Air 
Force  Base  (AFB),  GA  3169&-1707.  All 
communications  received  on  or  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  E)ocket 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of  Air 
Traffic  Airspace  Management, 
Attention:  Airspace  and  Rules  Division, 
ATA-400, 800  Independence  Avenue, 
SW.,  Washington,  DC  20591,  or  by 
calling  (202)  267-8783. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  maiUng 
list  for  future  NPRM's  should  contact 
the  Federal  Aviation  Administration, 
Office  of  Rulemaking,  (202)  267-9677, 
to  request  a  copy  of  Advisory  Circular 
No.  11-2A,  which  describes  the 
application  procedure. 

The  Proposal 

The  FAA  is  proposing  an  amendment 
to  part  73  of  Title  14  of  the  Code  of 
Federal  Regulations  (14  CFR  part  73)  to 
amend  the  time  of  designation  for  R- 
3008A,  R-3008B,  R-3008C,  and  R- 
3008D  from  the  current  "0700-1900 
local  time,  Monday-Friday;  other  times 
by  NOT  AM  6  hours  in  advance,"  to 


"0700-2200  local  time,  Monday-Friday; 
other  times  by  NOTAM  6  hours  in 
advance."  This  proposal  would  expand, 
by  3  hours  daily,  the  core  hours  during 
which  these  areas  could  be  activated 
without  prior  issuance  of  a  NOTAM.  As 
proposed,  a  NOTAM  would  not  be 
required  for  activation  of  these 
restricted  areas  between  1900  and  2200 
local  time.  The  using  agency  currently 
has  the  option  of  activating  these  areas 
at  any  time  providing  a  NOTAM  is 
issued  for  any  use  outside  the  core 
hours.  A  NOTAM  would  still  be 
required  for  any  usage  outside  the 
proposed  amended  times.  The  347th 
Wing  at  Moody  AFB,  GA,  has 
reorganized  as  a  composite  wing  made 
up  of  F-16,  A-10,  and  C-130  aircraft. 
As  a  result,  the  imit's  night  flying 
missions,  which  utilize  R-3008, 
routinely  extend  past  1900  local  time, 
but  are  normally  terminated  by  2200 
local  time.  This  requires  the  daily 
issuance  of  NOTAM's  for  activation  of 
these  areas  between  1900  and  2200. 
Amendment  of  the  time  of  designation, 
as  proposed,  would  provide  better 
notification  to  the  flying  public  of 
expected  routine  times  of  use  of  these 
restricted  areas,  and  lesson  NOTAM 
system  workload. 

Section  73.30  of  part  73  of  the  Federal 
Aviation  Regvdations  was  published  in 
FAA  Order  7400.8C  dated  June  29, 
1995. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  teclmical 
regulations  for  which  firequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  Is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procediu«s  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule^ 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act 

Environmental  Review 

This  proposal  will  be  subjected  to  an 
environmental  analysis  by  the 
proponent  and  the  FAA  prior  to  any 
FAA  final  regulatory  action. 

List  of  Subjects  in  14  CFR  Part  73 

Airspace,  Navigation  (air). 


The  Propoecd  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  73  as 
follows: 

PART  73-{AMENpED] 

1.  The  authority  citation  for  14  CFR 
part  73  continues  to  read  as  follows: 

Auduwity.  49  U.S.C  106(g),  40103.  40113, 
40120;  E.O.  10854.  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

§73.30    [Amended] 

2.  Section  73.30  is  amended  as 
follows: 

R-3008  A.  R-3008B.  R-3008C.  and  R-dOOSD, 
Grand  B^  Weapons  Range,  GA  (Amended! 

By  removing  the  words  "Time  of 
designation.  0700-1900  local  time,  Monday- 
Friday;  other  times  by  NOTAM  6  hours  in 
advance."  and  inserting  tiie  words: 

"Time  of  designation.  0700-2200  local 
time,  Monday-Friday;  other  times  by 
NOTAM  6  hours  in  advance." 

Issued  in  Washington.  DC,  on  August  22, 
1996. 

Reginald  C.  Matthem. 
Acting  Program  Director  for  Air  Traffic 
Airspace  Management. 
(FR  Doc.  96-22252  Filed  8-29-96;  8:45  am) 

SaUNQ  CODE  4»10-1>^ 


14  CFR  Parts  91, 93, 121.  and  135 

Public  Meeting  on  Special  Flight  Rules 
in  the  Vicinity  of  Grand  Canyon 
National  Park;  Notice  of  Proposed 
Ruleniaking  and  Draft  Environmental 
Assessment 

AQBICY:  Federal  Aviation 
Administiration  (FAA),  DOT. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  FAA  is  issuing  Uiis  notice 
to  advise  the  public  of  two  public 
meetings  on  the  notice  of  proposed 
rulemaking  (NPRM),  Special  Flight 
Rules  in  the  Vicinity  of  Grand  Canyon 
National  Park,  published  in  the  Federal 
Register  on  July  31, 1996,  and  the 
corresponding  draft  environmental 
assessment  (EA),  the  availability  of 
which  was  announced  on  August  19, 
1996.  The  purpose  of  these  meetings  is 
to  provide  an  additional  opportimity  for 
the  public  to  comment  on  the  proposal 
and  the  draft  assessment. 
DATES:  The  meetings  will  be  held  on 
September  16  and  17,  and  September  19 
and  20.  See  Supplementary  Information 
for  details. 

ADDRESSES:  The  meetings  will  be  held 
in  Scottsdale,  AZ  and  Las  Vegas,  NV. 
See  Supplementary  Information  for 
details.  Persons  unable  to  attend  the 
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meetings  may  mail  their  comments  on 
the  NPRM  in  triplicate  to:  Federal 
Aviation  Administration.  Office  of  the 
Chief  Counfel.  Rules  Docket  (AGC-200), 
Docket  No.  ^8537, 800  Independence 
Ave.,  NW,  Washington,  DC  20591. 
Written  comments  to  the  docket  will 
receive  the  same  consideration  as 
statements  made  at  the  public  meetings. 

Comments  on  the  draft  EA  should 
also  be  sent  to  the  Rules  Docket  in 
triplicate,  but  to  Docket  No.  28653. 
FOR  FURTHEft  mFOMHIATION  COMTACT: 
Requests  to  present  a  statement  at  the 
public  meetings  on  the  Grand  Canyon 
NPRM  or  draft  EA  and  questions 
regarding  the  logistics  of  the  meetings 
should  be  directed  to  Linda  Williams, 
Federal  Aviation  Administration,  Office 
of  Rulemaking  (ARM-109),  800 
Independence  Avenue,  SW., 
Washington.  DC  20591,  telephone  (202) 
267-9685;  fcx  (202)  267-5075. 

Questions  concerning  the  NPRM 
should  be  directed  to  Neil  Saimders, 
Airspace  amd  Rules  Program,  Airspace 
Management,  Federal  Aviation 
Administration,  800  Independence 
Ave.,  Washington,  DC  20591. 
Telephone;  (202)  267-9241. 

Question^  on  the  draft  EA  should  be 
directed  to  WilHam  ).  Marx,  Division 
Manager,  AI'A-SOO,  Federal  Aviation 
Administration,  800  Independence 
Ave.,  SW,  Washington,  DC  20591; 
telephone  (202)  267-9367. 
SUPPtBMENTARY  INFORMATION:  Meeting 
dates,  locat^ins,  and  times  are  as 
follows:       I 
September  16  and  17 — Scottsdale,  AZ 

Arizona  and  Barcelona  Rooms,  4th 
Floor,  Embassy  Suites,  5001  North 
Scottsdhle  Rd.,  Scottsdale,  AZ 
85250,  telephone:  1-800-528-1456 
or  (602)  94*-1414 

Registration:  8:30  a.m.-6:30  p.m. 

Meeting:  6:00  a.m.-4:00  p.m.;  7:00 
p.m.-9i)0  p.m. 
September  19  and  20 — Las  Vegas,  NV 

Cashman  Field,  Meeting  Rooms  107 
and  109,  850  Las  Vegas  Blvd.  North 
(use  packing  lot  B),  Las  Vegas,  NV 
89101  I 

Registration:  8:30  a.m.-6:30  p.m. 

Meeting  ^:00  a.m.-4:00  p.m.;  7:00 
p.m. -9^  p.m. 

Please  note:  The  first  day  of  the 
meetings  (September  16  and  19  will 
address  the  iNPRM;  the  second  day  of 
the  meeting^  (September  17  and  20)  will 
address  thejdraft  EA. 

BackgrouiMl 

The  FAAlwill  conduct  two  public 
meetings  on  the  recently  pubUshed 
Grand  Can>|on  National  Park  proposed 
rule  and  drf  ft  environmental 
assessment  j  Comments  from  the  public 


at  these  meetings  should  be  directed 
specifically  to  the  proposed  rule  on  the 
first  day  of  each  meeting  and  to  the 
environmental  assessment  on  the 
second  day  of  each  meeting. 

The  notice  of  proposed  rulemaking 
was  pubUshed  in  the  Federal  Register 
on  July  31, 1996  [61  FR  40120).  The 
NPRM  proposed  to  add  new  flight- free 
areas  and  coriidors  and  proposed  a 
number  of  options,  including  flight 
curfews  and  a  moratorium  or  cap  on   ~ 
flights  allowed  in  the  park.  The  NPRM 
also  states  that  the  FAA  may  adopt  any 
combination  of  the  options  in  a  final 
rule. 

The  notice  of  availability  for  the  draft 
environmental  assessment  was  issued 
on  August  19, 1996,  and  published  in 
the  Federal  Register  on  August  21, 
1996. 

The  closing  date  for  comments  on  the 
prop»osal  is  September  30,  1996;  the 
closing  date  for  comments  on  the  draft 
EA  is  October  4, 1996.  In  order  to  give 
the  public  an  additional  opportunity  to 
comment  on  the  proposed  rule  and  the 
draft  EA,  the  FAA  is  planning  these 
public  meetings.  Because  this  additional 
opportunity  to  comment  on  the 
proposed  rule  and  draft  EA  is  provided, 
the  FAA  does  not  intend  to  extend  the 
closing  date  for  conunents  on  the  NPRM 
or  draft  EA. 

Persons  interested  in  obtaining  a  copy 
of  the  Grand  Canyon  proposed  rule 
should  contact  Linda  Williams  at  the 
address  or  telephone  number  provided 
in  FOR  FURTHER  l»ffK>rai«ATK>N  CONTACT. 
For  a  copy  of  the  draft  EA  contact 
William  Marx  at  the  address  or 
telephone  number  provided. 

Pcuticipation  at  the  Public  Meeting  on 
the  NPRM  or  Draft  EA 

Requests  from  persons  who  wish  to 
present  oral  statements  at  the  public 
meetings  on  the  Grand  Canyon  National 
Park  proposal  or  draft  assessment 
should  be  received  by  the  FAA  no  later 
than  September  10.  Such  requests 
should  be  submitted  to  Linda  Williams 
as  listed  in  the  section  titled  FOR 
FURTHER  INFORMATION  CONTACT. 

Requests  received  after  September  10 
will  be  scheduled  if  time  is  available 
during  the  meetings;  however,  the  name 
of  those  individuals  may  not  appear  on 
the  written  agenda.  The  FAA  will 
prepare  an  agenda  of  speakers  that  will 
be  available  at  the  meetings.  To 
accommodate  as  many  speakers  as 
possible,  the  amount  of  time  allocated  to 
each  speaker  may  be  less  than  the 
amount  of  time  requested.  Those 
persrais  desiring  to  have  available 
audiovisual  equipment  should  notify 
the  FAA  when  requesting  to  be  placed 
on  the  agenda. 


Public  Meeting  Procedures 

The  following  procediu^s  are 
established  to  facilitate  the  public 
meetings  on  the  NPRM  and  draft  EA: 

1.  There  will  be  no  admission  fee  or 
other  charge  to  attend  or  to  participate 
in  the  public  meetings.  The  meetings 
will  be  open  to  all  persons  who  have 
requested  in  advance  to  present 
statements  or  who  register  on  the  day  of 
the  meeting  (between  8:30  a.m.  and  9:00 
a.m.)  subject  to  availabihty  of  space  in 
the  meeting  room. 

2.  The  public  meetings  may  adjourn 
early  if  scheduled  speakers  complete 
their  statements  in  less  time  than 
currently  is  scheduled  for  the  meeting. 

3.  The  FAA  will  try  to  acconunodate 
all  speakers;  therefore,  it  may  be 
necessary  to  limit  the  time  available  for 
an  inSvidual  or  group. 

4.  Participants  should  address  their 
comments  to  the  panel.  No  individual 
will  be  subject  to  cross-examination  by 
any  other  participant. 

5.  Sign  and  oral  interpretation  can  be 
made  available  at  the  meetings,  as  well 
as  an  assistive  listening  device,  if 
requested  10  calendar  days  before  the 
meetings. 

6.  Representatives  of  the  FAA  will 
conduct  the  public  meetings.  A  panel  of 
FAA  and  National  Park  Service  (NFS) 
personnel  involved  in  this  issue  will  be 
present. 

7.  The  meetings  will  be  recorded  by 
a  court  reporter.  A  transcript  of  the 
meetings  and  any  material  accepted  by 
the  panel  diuing  the  meetings  will  be 
included  in  the  public  docket  (Docket 
No.  28537  for  the  NPRM  and  28653  for 
the  draft  EA).  Any  person  who  is 
interested  in  purchasing  a  copy  of  the 
transcript  should  contact  the  court 
reporter  directly.  This  information -will 
be  available  at  the  meetings. 

8.  The  FAA  will  review  and  consider 
all  material  presented  by  participants  at 
the  public  meetings.  Position  papers  or 
material  presenting  views  or 
information  related  to  the  proposed 
NPRM  or  the  draft  EA  may  be  accepted 
at  the  discretion  of  the  presiding  officer 
and  subsequently  placed  in  the  public 
docket.  The  FAA  requests  that  persons 
participating  in  the  meetings  provide  10 
copies  of  all  materials  to  be  presented 
for  distribution  to  the  panel  members; 
other  copies  may  be  provided  to  the 
audience  at  the  discretion  of  the 
participant. 

9.  Statements  made  by  members  of  the 
public  meetings  panel  are  intended  to 
facilita^  discussion  of  the  issues  or  to 
clarify  issues.  Because  the  meetings 
concerning  the  Grand  Canyon  NPRM 
and  draft  EA  are  being  held  during  the 
comment  period,  final  decisions 
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concerning  issues  that  the  public  may 
raise  cannot  be  made  at  the  meetings. 
FAA  and  MPS  officials  may,  however, 
ask  questions  to  clarify  statements  made 
by  the  public  and  to  ensure  a  complete 
and  accurate  record.  Comments  made  at 
these  public  meetings  will  be 
considered  by  the  FAA  and  NFS  when 
deliberations  begin  concerning  whether 
to  adopt  any  or  all  of  the  proposed  rules. 

10.  The  meetings  are  designed  to 
solicit  public  views  and  more  complete 
information  on  the  proposed  rule. 
Therefore,  the  meetings  will  be 
conducted  in  an  informal  and  non- 
adversarial  manner. 

Issued  in  Washington,  DC  on  August  27, 
1996. 

Chris  A.  ChrisHe, 
Director  of  Rulemaking. 
IFR  Doc.  96-22208  Filed  8-27-96;  12:13  pm] 

MLUNQ  COOK  4t1»-1»-M 


DEPARTMENT  OF  LABOR 

Occupational  Safaty  and  Haalth 
AdmkiiatratkNi 

29  CFR  Part  1915 
[Dock*!  Na  S-esi] 
RiN121S-AB51 

Safety  Standarda  for  Fira  Protection 
for  Shipyard  Ennployinant 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA),  U.S. 
Department  of  Labor. 
ACTION:  Notice  of  public  meeting; 
appointment  of  members  to  Advisory 
Committee;  and  notice  of  organizational 
meeting  of  Advisory  Committee. 

SUMMARY:  The  Occupational  Safety  and 
Health  Administration  (OSHA)  is 
announcing  that  a  meeting  of  all  parties 
interested  in  the  Fire  Protection,  for 
Shipyard  Employment  Negotiated 
Rulemaking  Advisory  Committee  will 
be  held  to  provide  information,  to 
promote  an  understanding  of  the 
negotiated  rulemaking  process,  and  to 
present  the  Committee  members. 
Nominees  for  membership,  who  have 
been  drawn  from  shipyard  operators, 
labor,  professional  associations,  and 
goveminent  agencies,  have  been 
selected  to  serve  on  the  Committee.  The 
nominees,  along  with  their  affiliations 
are  listed  in  this  notice.  The  members  of 
the  Committee  will  represent  the 
interests  of  all  groups  interested  in,  or 
significantly  affected  by,  the  outcome  of 
the  rulemaking. 

Immediately  following  the 
informational  meeting,  an 
organizational  meeting  of  the  advisory 


committee  will  take  place.  The 
committee  will  be  charged  with  its 
duties  and  will  address  certain 
procedural  matters.  These  meetings  will 
be  open  to  the  public. 
DATES:  The  public  meetings  will  be  held 
on  October  15, 16,  and  17, 1996.  The 
informational  meeting  will  begin  at  9:00 
a.m.  on  October  15,  1996,  and  the 
organizational  meeting  of  the  Committee 
will  begin  at  1:00  p.m.  on  October  15, 
1996  and  will  run  until  approximately 
5:00  p.m.  The  meetings  October  16  and 
17, 1996  will  begin  at  9:00  a.m.  and  run 
until  approximately  5:00  p.m.  each  day. 
ADDRESSES:  The  public  meetings  will  be 
held  at  the  Port  of  Portland  Building, 
700  N.E.  Multnomah,  13th  Floor.  Room 
13A,  Portland,  Oregon,  97208.  Any 
written  comments  in  response  to  this 
notice  should  be  sent,  in  quadruplicate, 
to  the  following  address:  Docket  Office, 
Docket  S-051,  Room  N-2625,  200 
Constitution  Ave.,  N.W.,  Washington, 
D.C.  20210;  Telephone  (202)  219-7894. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ann  Cyr,  Acting  Director;  OSHA,  U.S. 
Deparbnent  of  Labor,  Ofiice  of 
Information  and  Consumer  Affairs, 
Room  N-3647,  200  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20210; 
Telephone:  (202)  219-8151. 

SUPPt-EMENTARY  INFORMATION: 

L  Background 

Fire  protection  in  shipyard 
employment  has  been  regulated  by 
OSHA's  general  industry  standards  for 
fire  protection,  29  CFR  1910.155 
through  1910.165.  Subpart  L.  In 
enforcement  activities,  OSHA  has  also 
usad  Section  (5)(a)(l)  of  the 
Occupational  Safety  Health  Act  ("the 
Act"),  the  General  Duty  Clause,  which 
requires  each  employer  to,  furnish  to 
each  of  his  employees  employment  and 
a  place  of  employment  which  are  free 
from  recognized  hazards  causing  or 
likely  to  cause  death  or  serious  physical 
harm. 

The  general  industry  standards, 
which  address  fire  brigades,  portable 
fire  extinguishers,  standpipe  and  hose 
systems,  automatic  sprinkler  systems, 
fixed  extinguishing  systems,  fire 
standpipe  and  hose  systems,  automatic 
sprinkler  systems,  fixed  extinguishing 
systems,  fire  detection  systenis,  and 
employee  alarm  systems,  cover 
primarily  landside  shipyard  operations. 
Fire  hazards  on  board  vessels  are  not 
covered  by  the  general  industry 
standards.  Moreover,  the  general 
industry  standards  are  in  need  of  review 
and  revision  and  do  not  completely 
address  hazards  that  are  unique  to 
shipyard  employment.  The  Agency 
believes  a  standard  promulgated  under 


§  6(b)  of  the  Act  will  more  efflectively 
reduce  the  risks  of  fire  in  the  shipyard 
and  on  board  vessels. 

OSHA  has  decided  to  use  the 
negotiated  rulemaking  (Neg/Reg) 
process  to  develop  a  proposed  standard 
for  fire  protection  covering  all  shipyard 
employment.  The  most  important 
reason  for  using  Neg/Reg  is  that  the 
shipyard  stakeholders  from  all  sectors 
strongly  support  consensual  rulemaking 
efforts  like  negotiated  rulemaking. 
OSHA  believes  this  process  will  result 
in  a  proposed  standard  whose 
provisions  will  effectively  protect 
employees  working  throughout  the 
shipyard.  (See  OSHA's  Notice  of  Intent 
to  Form  a  Negotiated  Rulemaking 
Committee  to  Develop  a  Proposed  Rule 
on  Fire  Protection  in  Shipyard 
Employment.  61  FR  28824,  June  6. 1996, 
for  a  detailed  explanation  of  why  OSHA 
is  using  negotiated  rulemaking  to 
develop  its  proposed  standard  and  for 
general  information  on  the  negotiated 
rulemaking  process). 

n.  Some  Key  Issues  for  Negotiatioa 

OSHA  expects  that  key  issues  to  be 
addressed  as  part  of  these  negotiations 
will  include: 

1 .  Scope  and  Application.  Should 
Subpart  P  apply  to  all  shipyard 
employment?  How  will  the  standard 
affect  out-of-yard/plant  firefighters  such 
as  those  employed  by  a  municipal  fire 
department? 

2.  Controls  and  Work  Practices.  What 
controls  and  work  practices  will  provide 
adequate  protection  for  employees? 
Should  OSHA  require  hot  work 
permits?  Should  OSHA  require  training 
for  all  fire  fighters?  Should  OSHA 
incorporate  U.S.  Coast  Guard 
regulations  in  this  standard?  Is  there  any 
difference  in  controls  and  work 
practices  on  landside  vs.  onboard 
vessels  and  vessel  sections?  Should 
OSHA  require  the  employer  to  secure 
(deactivate)  all  fire  fighting  systems 
onboard  vessels  when  they  arrive  in  the 
yard? 

3.  Fire  Brigades.  Should  OSHA 
require  each  shipyard  to  have  an  in- 
yard/plant  fire  brigade? 

4.  Written  Fire  Plans.  Should  OSHA 
require  written  fire  plans  for  landside 
and  onboard  vessels?  If  so.  what 
provisions  need  to  be  included  in  the 
plans?  Should  OSHA  include  a 
requirement  for  de-watering  (removal  of 
firefighting  water  from  the  vessel)  of 
vessels  when  fighting  a  fire  on  board  a 
vessel? 

5.  Technological  Advances.  What 
advances  in  fire  technology  have 
occurred  since  OSHA's  general  industry 
standards  were  promulgated?  Which  of 
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these  advances  should  be  incorporated 
into  the  shipyard  standard? 

6.  Costs  of  Fire  Protection.  What  costs 
woiild  be  incurred  by  shipyards  in 
meeting  tha  various  provisirau  of  a  new 
standard?  Calculations  should  include 
costs  of  acquiring  new  equipment, 
instituting  new  engineering  controls  and 
work  practices,  and  costs  of  training 
onployees.  Are  there  cost  savings  or 
otlMr  benefits  that  could  be  expected 
with  the  piomulgation  of  identical  rules 
for  all  of  shipyard  employment?  If  so, 
what  would  oe  the  magnitude  of 
savings? 

7.  Appendices.  Should  OSHA  include 
technical  information  in  an  appendix  or 
appendices?  If  so,  should  it  (they)  be 
mandatory? 

m.  Agenda  for  the  Public  Meeting 

Following  registration  and  assembly, 
the  Facilitator  for  the  Committee  will 
offer  an  overview  of  negotiated 
rulemaking  (Neg/Reg).  Interest-based 
negotiation  will  be  contrasted  with  the 
usual  development  of  a  proposed  rule. 
The  advantages  of  using  Neg/Reg,  whoe 
practical  decision  maldng  results  in  a 
rule  that  can  be  more  stringent,  but,  at 
the  same  time,  easier  and  less  expensive 
to  implem^t,  will  be  discussed.  Other 
topics  addressed  will  be  woridng  with 
caucuses  and  the  "Wedge"  concept, 
where  the  member  at  the  table 
represents  a  much  broader  constituency 
and  is  expected  to  funnel  infmmation  to 
the  Committee  and  back  to  the  interests 
he  or  she  represents.  The  very  important 
role  of  workgroups,  composed  of  both 
members  and  other  interested  parties, 
working  oitt  technical  problems  and 
performing  drafting  and  analysis  tasks 
will  be  discussed.  It  should  be  noted 
that  workgooups,  while  reflecting  the 
deliberations  of  the  Committee,  do  not 
make  policy  decisions.  During  the 
meeting  the  Facilitator  may  provide 
opportunitiies  for  questions  and  caucus 
meetings. 

The  Facilitator  will  also  announce  the 
selection  of  the  Committee.  He  will 
discuss:  th^  variety  of  interests  and  the 
potential  rebresentatives  of  those 
interests;  tlje  difficulty  in  selecting  the 
Committee  members  and  the  basis  for 
these  selections;  and  the  criteria  used  in 
assessing  v\^ether  to  go  forward  with  a 
Neg/Reg  in  Fire  Protection  for  Shipyard 
Employmeiit. 

The  Facilitator  will  address  the 
matters  that  must  be  resolved  by  the 
Committee  at  its  first  meeting,  including 
the  "Ground  Rules."  These  are  the 
procedural  rules  that  the  Committee 
will  adopt  ^t  its  first  meeting.  The 
Agency  wil  distribute  proposed  Ground 
Rules  that  s  ddress:  the  composition  of 
the  Commil  tee,  the  use  of  alternates. 


and  the  essential  commitment  of  the 
members  to  attend  the  meetings  and 
participate  meaningfully.  The  Ground 
Rules  emphasize  the  importance  of  the 
monbers'  communication  with  their 
constituendee  including  keeping  them 
abreast  of  the  negotiations,  theroby 
limiting  siuprises.  The  goal  of  this 
negotiated  rulfflnaking  is  a  proposed 
rule  and  supporting  documentation  that 
all  members  wUl  suppwt.  The  Ground 
Rules  will  address  "bargaining"  in  good 
£aith  to  reach  the  goal. 

The  Facilitator  will  also  identify  and 
discuss  the  substantive  issues  to  be 
resolved  by  this  Committee.  Here,  the 
Facilitator  is  relying  on  the  information 
presented  to  him  by  OSHA  as  well  as 
the  considerable  input  from  the  various 
interests  during  convening  efforts.  The 
time  needed  for  the  resolution  of  these 
issues  and  the  order  of  their 
consideration  is  integrally  related  to  the 
developmmit  of  a  tentative  schedule. 
OSHA  requests  that  all  interested 
parties  bring  their  calendars  to  £aciUtate 
the  development  of  a  tentative  schedule 
of  committee  meetings,  site  visits  and 
workgroup  meetings. 

Interactivde  training  sessions,  imder 
the  direction  of  the  Facilitator,  will 
constitute  the  final  portion  of  this 
public  meeting.  Topics  for  these  training 
sessions  will  include  the  following:  a 
discussion  on  interest  based 
n^otiations;  a  session  illustrating  how 
to  participate  in  a  Neg/Reg;  and  an 
explanation  of  how  the  electronic 
bulletin  board  system  will  aid  the 
negotiation  process.  Other  training 
activities  may  be  added  at  the  time  of 
the  meeting. 

IV.  Committee  Memliership 

Appointees  to  the  Committee  include 
representatives  from  labor,  industry, 
public  interests  and  government 
agencies.  The  appointees  also  represent 
groups  interested  in,  or  affected  by,  the 
outcome  of  the  rulemaking.  Following  is 
a  list  of  members  and  the  affiliations 
they  represent: 

Labor 

Richard  M.  Duffy:  Director,  Department 
of  Occupational  Health  and  Safety, 
International  Association  of  Fire 
Fighters.  AFL-QO,  CLC 

Ted  Peder«)n:  Seattle  Fire  Department 
Union,  Metal  Trades,  International 
Brotherhood  of  Electrical  Workers 

Michael  M.X.  Buchet:  United 
Brotherhood  of  Carpenters 

Management 

E.P.  "Rick"  Kaiser:  South  Tidewater 
Association  of  Ship  Repairers,  Inc. 

George  Broussard:  American  Waterways 
Shipyard  Conference 


J.D.  Paulson:  Naticmal  Steel  and 
Shipbuilding  Company  CNASSGO) 

Firefighters 

Russ  Sill:  Portland  Fire  Bureau 
Donald  R.  Mozidi:  Atlantic  Marine,  Inc. 
and  Atlantic  Dry  Dock,  Corp. 

Safety  Professionals 

Guy  Colonna:  National  Fire  Protection 

Association 
Glenn  Harris:  Ship  Production  Panel-5 

of  the  Society  of  Naval  Architects  and 

Marine  Engineers 

Government 

George  F.  Hurley,  ni:  Fire  Chief,  Norfolk 

Naval  Shipyard 
Morgan  J.  Hurley:  Fire  Protection 

Engineer,  DOT,  Coast  Guard 
Paul  Jensen  (Ted  Pettit — alternate): 

National  Institute  for  Occupational 

Safety  and  Health 
Joseph  V.  Daddura  (Frank  Strasheim — 

alternate):  Occupational  Safety  and 

Health  Administratitm 

State  Government 

Peter  Schmidt:  State  Department  of 
Labor  and  Industry,  Seattle, 
Washington 

V.  Agenda  for  the  Organizational 
Meeting  of  the  Fire  Protection  in 
Shipyard  Employment  Negotiated 
Rulemaking  Advisory  Committee 

The  meeting  will  be  called  to  order. 
The  Secretary  of  Labor,  or  his  designee, 
will  charge  the  Committee  with  its 
duties  and  goals.  The  Facilitator  will 
assiune  the  Chair  and  the  procedural 
issues  will  be  addressed  by  the 
Committee.  These  will  include  the 
adoption  of  the  Ground  Rules  which  are 
the  procedural  rules  that  the  Committee 
will  follow.  The  substantive  matters 
must  be  considered  in  the  development 
of  a  tentative  schedule  of  committee 
meetings,  site  visits  and  workgroup 
meetings.  The  Committee  will  have  to 
identify  and  discuss  these  matters  to  be 
resolved  and  determine  the  proper 
sequence  of  consideration  as  well  as  the 
location  of  the  future  meetings.  OSHA 
will  have  provided  proposed  Groimd 
Rules,  issues,  agendas  (sequence  of 
consideration),  and  meeting  locations  to 
the  nominees  of  the  committee  prior  to 
this  meeting. 

VI.  Public  Participation 

All  interested  parties  are  invited  to 
attend  this  public  meeting  at  the  time 
and  place  indicated  above.  No  advanced 
registration  is  required.  Seating  will  be 
available  to  the  public  on  a  first-come, 
first-served  basis.  Individuals  with 
disabilities  wishing  to  attend  should 
contact  Ms.  Theda  Kenney  at  (202)  219- 


Federal  Register  /  Vol.  61,  No.  170  /  Friday,  August  30,  1996  /  Proposed  Rules 


45925 


8061  to  obtain  appropriate 
accommodations  no  later  than  October 
1, 1996.  The  opening  public  meeting  is 
expected  to  last  2  and  one  half  days. 

In  addition,  members  of  the  general 
public  may  request  an  opportunity  to 
make  oral  presentations  to  the 
Committee.  The  Facilitator  of  the 
Committee  has  the  authority  to  decide 
to  what  extent  oral  presentations  by 
members  of  the  public  may  be  permitted 
at  the  meeting.  Oral  presentations  will 
be  limited  to  statements  of  fact  and 
views,  and  shall  not  include  any 
questioning  of  the  committee  members 
or  other  participants  unless  these 
questions  have  been  specifically 
approved  by  the  Facilitator. 

Part  1912  of  Title  29  of  the  Code  of 
Federal  Regulations  will  apply 
generally.  The  reporting  requirements  of 
§  1912.33  have  been  changed  pursuant 
to  §  1912.42  to  help  meet  the  special 
needs  of  this  Committee.  Specifically, 
§  1912.33  requires  that  verbatim 
transcripts  be  kept  of  all  advisory 
committee  meetings.  Producing  a 
coherent  transcript  requires  a  certain 
degree  of  formality.  The  Assistant 
Secretary  therefore  has  determined 
pursuant  to  §  1912.42  that  such 
formality  might  interfere  with  the  free 
exchange  of  information  and  ideas 
during  the  negotiations,  and  that  the 
OSH  Act  would  be  better  served  by 
simply  requiring  detailed  minutes  of  the 
proceedings  without  a  formal  transcript. 

Minutes  of  the  meetings  and  materials 
prepared  for  the  Committee  will  be 
available  for  public  inspection  at  the 
OSHA  Docket  Office.  N-2625,  200 
Constitution  Ave.,  N.W.,  Washington, 
D.C.  20210;  Telephone  (502)  219-7894. 

Any  written  comments  should  be 
directed  to  Docket  No.  S-051,  and  sent 
in  quadruplicate  to  the  following 
address:  OSHA  Docket  Office,  U.S. 
Department  of  Labor,  Room  N-2625, 
200  Constitution  Ave.,  N.W., 
Washington,  D.C.  20210;  Telephone 
(202) 219-7894. 

VII.  Authority 

This  document  was  prepared  under 
the  direction  of  Joseph  A.  Dear, 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health.  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20210. 
pursuant  to  section  3  of  the  Negotiated 
Rulemaking  Act  of  1990,  104  Stat.  4969. 
Title  5  U.S.C.  561  et  seq.;  and  Section 
7(b)  of  the  Occupational  Safety  and 
Health  Act  of  1970.  84  Stat.  1597,  Title 
29  U.S.C.  656. 


Signed  at  Washington.  D.C,  this  22nd  day 
of  August,  1996. 
fofeph  A.  Dear, 
Assistant  Secretary  of  Labor. 
(FR  Doc.  96-22225  Filed  8^29-96;  8:45  am] 

MLUNQ  COM  4i1»-2t-M 


Mine  Safety  and  Heami  AdmlniatratkNi 
30  CFR  Parts  21, 24.  and  75 

RIN  1219-AA9e 

Tactmical  Amendments;  Removal  of 
Unnecessary  Regulations 

AQBICY:  Mine  Safety  and  Health 
Administration,  Labor. 
ACTION:  Proposed  rule;  technical 
amendments. 

SUMMARY:  The  Mine  Safety  and  Health 
Administration  (MSHA)  is  proposing  to 
remove  approval  regulations  on  fiame 
safety  lamps  and  single-shot  blasting 
units  whidi  have  become  obsolete 
because  of  advances  in  technology. 
Removal  of  these  obsolete  parts  would 
not  reduce  protection  for  miners.  This 
proposal  also  would  make  conforming 
amendments  to  safety  regulations  for 
undergroimd  coal  mines  which  require 
the  use  of  this  approved  equipment. 
DATES:  SiKwiit  written  comments  on  or 
before  November  29, 1996. 
ADDRESSES:  Send  comments  to  Patricia 
W.  Sllvey,  Director,  Office  of  Standards, 
Regulations,  and  Variances,  MSHA, 
4015  Wilson  Boulevard.  Room  631, 
Arlington.  VA  22203.  Commenters  are 
encouraged  to  send  comments  on  a 
computer  disk  or  via  e-mail  to 
psilvey@msha.gov  along  with  an     - 
original  printed  copy. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Patricia  W.  Silvey.  Director.  Office  of 
Standards,  Regulations,  and  Variances, 
MSHA,  703-235-1910  (voice),  703- 
235-5551  (facsimile),  psilvey@msha.gov 
(Internet  e-mail). 

SUPPI^IlBITARY  INFORMATION: 

I.  Purpose 

In  response  to  the  Administration's 
regulatory  reinvention  initiative,  MSHA 
has  conducted  a  page-by-page  review  of 
its  existing  regulations  to  identify 
provisions  that  are  obsolete,  outdated, 
redundant,  or  unnecessary.  As  part  of 
this  review,  the  Agency  has  identified 
two  regulations  that  could  be  removed 
immediately  without  any  adverse  effect 
on  miner  safety  and  health.  These 
regulations  are  obsolete.  Conforming 
amendments  to  other  30  CFR  parts 
would  be  made,  as  appropriate. 
Equipment  approved  by  MSHA  under 
parts  being  proposed  for  elimination  can 


continue  to  be  manufactured  by  the 
approval-holder  and  distributed  for  use 
in  mines,  as  long  as  they  continue  to  be 
manufactured  in  full  compliance  with 
the  drawings  and  specifications  upon 
which  the  approval  was  based.  No 
changes  in  approved  devices  can  be 
made  once  the  30  CFR  parts  being 
proposed  for  elimination  are  deleted. 

For  the  reasons  discussed  below,  the 
Agency  is  proposing  to  remove  30  CFR  ° 
parts  21  and  24.  MSHA  specifically 
solicits  comments  on  the  impact  of  this 
action  both  on  the  mining  community 
and  on  other  government  agencies  if 
they  reference  these  parts  of  30  CFR. 

n.  Discussion 

A.  Part  21— Flame  Safety  Lamps 

Part  21  addresses  the  requirements  for 
approval  of  flame  safety  lamps  used  to 
detect  oxygen  deficiency  and  methane 
in  mine  atmospheres.  Part  21  repeats  the 
requirements  for  approval  of  flame 
safety  lamps  from  Bureau  of  Mines' 
Schedule  7C,  dated  August  30, 1935. 
Advances  in  technology  have  produced 
oxygen  and  methane  detecting  devices 
which  are  more  accurate  and  reliable 
than  flame  safety  lamps.  As  a  result, 
methane  and  oxygen  detectors  have 
replaced  flame  safety  lamps  as  the 
required  source  for  detecting  these  gases 
in  mines.  As  required  by  30  CFR  75.320. 
methane  and  oxygen  detectors  approved 
by  MSHA  must  be  used  to  make  these 
tests  and  a  permissible  flame  safety 
lamp  may  co^inue  to  be  used  only  as 
a  supplemental  testing  device  for 
oxygen  deficiency.  These  MSHA- 
approved  flame  safety  lamps  can 
continue  to  be  manufactured  by  the 
approval-holder  and  distributed  for  use 
in  mines,  as  long  as  they  continue  to  be 
manufactured  in  fiill  compliance  with 
the  drawings  and  specifications  upon 
which  the  approval  was  based  and  there 
are  no  clianges  in  the  approved  devices. 
Further,  there  have  been  no  new 
applications  for  approval  of  flame  safety 
lamps  for  more  than  40  years.  For  these 
reasons.  MSHA  has  determined  that  the 
approval  requirements  for  flame  safety 
lamps  are  obsolete  and  unnecessary 
and.  therefore,  is  proposing  to  remove 
this  part. 

B.  Part  24— Single-Shot  Blasting  Units 

Part  24  addresses  the  requirements  for 
approval  of- single-shot  blasting  units 
used  in  mines,  especially  mines  that  can 
contain  methane  or  flammable  dust  in 
dangerous  concentrations.  Part  24 
repeats  the  requirements  for  approval  of 
single-shot  blasting  units  from  Bureau  of 
Mines'  Schedule  12D,  dated  November 
27,  1945.  Advances  in  technology  have 
produced  multiple-shot  blasting  units 
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which  are  safer,  more  versatile,  and 
more  reliable  than  single-shot  blasting 
units.  Multiple-shot  blasting  units  can 
be  used  to  Are  single  shots.  As  a  result, 
single-shot  bljasting  units  are  rarely  used 
in  underground  mines.  The  approval 
requirements  for  single-shot  blasting 
units  have  been  replaced  by  part  7, 
subpart  D,  M«ltiple-Shot  Blasting  Units. 
MSHA-approved  single-shot  blasting 
units  can  continue  to  be  manufactured 
by  the  appro\Xal-holder  and  distributed 
for  use  in  mines,  as  long  as  they 
continue  to  b«  manufactured  in  full 
compliance  with  the  drawings  and 
specification^  upon  which  the  approval 
was  based  and  there  are  no  changes  in 
the  approved  Idevices.  Further,  no  new 
applications  fbr  approval  of  a  single- 
shot  blasting  unit  have  been  submitted 
in  25  years.  For  these  reasons,  MSHA 
has  determined  that  the  requirements 
for  approval  qf  single-shot  blasting  units 
are  obsolete  a|id  unnecessary  and, 
therefore,  is  pi-oposing  to  remove  this 
part. 

List  of  Subject  s 

30CFRPart21 

Mine  safety  and  health. 
30  CFR  Part  2 1 

Explosives,  Mine  safety  and  health. 

30  CFR  Part  75 

Mine  safety  and  health,  Underground 
mining. 

Dated:  Augus :  23, 1996. 

J.  Davitt  McAteer, 

Assistant  Secreiary  for  Mine  Safety  and 
Health. 


For  the  reasbns 
preamble,  and 
U.S.C.  957  an 
of  the  Code 
amended  as 


set  out  in  the 
under  the  authority  of  30 
961,  title  30,  chapter  I, 
of]  Federal  Regulations  is 
forth  below: 


;  sdt 


PART  21— FLAME  SAFETY  LAMP 
APPROVAL    [REMOVED] 


1.  Fart  21  is 


removed. 


PART  24— SINGLE-SHOT  BLASTING 
UNITS    [REMOVED] 


2.  Part  24  is] removed. 


PART  75— MANDATORY  SAFETY 
STANDARDS^UNDERGROUND  COAL 
MINES 


3.  The  authority 
continues  to  r  iad 


Authority:  30 


citation  for  part  75 
as  follows: 


U.S.C.  811. 


4.  Section  7  >.506  is  amended  by 
revising  parag  raph  (d)  to  read  as 
follows: 


$75,506    Electric  tace equipffient; 
requirements  for  permlssiblltty. 

•        •        *        •        * 

(d)  The  following  equipment  will  be 
permissible  electric  face  equipment  only 
if  it  is  approved  under  the  appropriate 
Bureau  of  Mines  schedules  or  parts  of 
this  chapter,  as  listed  here,  and  it  is  in 
permissible  condition. 

(1)  Multiple  Shot  Blasting  Units,  part 
7  subpart  D  (Schedule  16E  and  part  25); 

(2)  Electric  Cap  Lamps,  part  19 
(Schedule  6D): 

(3)  Electric  Mine  Lamps  Other  than 
Standard  Cap  Lamps,  part  20  (Schedule 
IOC): 

(4)  Flame  Safety  Lamps  (Schedule  7C 
and  part  21); 

(5)  Portable  Methane  Detectors,  part 
22  (Schedule  8C); 

(6)  Telephone  and  Signaling  Devices, 
part  23  (Schedule  9B); 

(7)  Single  Shot  Blasting  Units 
(Schedule  12D  and  part  24); 

(8)  Lighting  Equipment  for 
Illuminating  Underground  Workings, 
part  26  (Schedule  29A);  and 

(9)  Methane-Monitoring  Systems,  part 
27  (Schedule  32A). 

[FR  Doc.  96-22078  Filed  8-29-96;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[MI50-01-72S7b;  FRL-6542-2] 

Proposal  To  Approve  State 
Impiefnentation  Plan;  Michigan;  Raid 
Vapor  Pressure  Standard 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  hi  this  action,  the 
Enivonmental  Protection  Agency  (EPA) 
is  proposing  to  approve  a  revision  to  the 
Michigan  State  Implementation  Plan 
(SIP)  for  the  purpose  of  establishing  a 
summertime  gasoline  Reid  vapor 
pressure  limit  of  7.8  pounds  per  square 
inch  (psi)  for  gasoline  sold  in  Wayne, 
Oakland,  Macomb,  Washtenaw, 
Livingston,  St.  Clair,  and  Monroe 
counties.  The  marketing  of  less  volatile 
gasoline  reduces  excessive  evaporation 
of  fuel  during  the  summer  months. 
Evaporated  gasoline  combines  with 
other  pollutants  on  hot  summer  days  to 
form  ground-level  ozone,  commonly 
referred  to  as  smog.  Ozone  pollution  is 
of  particular  concern  because  of  its 
harmful  effects  on  lung  tissue  and 
breathing  passages.  The  EPA  proposes 
to  approve  the  State  RVP  requirement  as 


a  SIP  revision  and  to  find  that  the 
requirement  is  necessary  for  the  State  to 
achieve  the  National  Ambient  Air 
Quality  Standard  for  ozone. 

In  the  final  rules  section  of  this 
Federal  Register  EPA  is  publishing  an 
interim  final  rule  approving  this  SIP 
revision  for  a  limited  time  only,  from 
July  i,  1996  to  September  15, 1996.  In 
that  document,  EPA  explains  the  basis 
for  the  approval  and  solicits  comments 
on  that  action.  This  action  proposes  to 
make  that  temporary  approval 
permanent  and  solicits  comments. 
DATES:  Comments  on  this  proposed 
action  must  be  received  by  September 
30, 1996. 

ADDRESSES:  Written  comments  should 
be  sent  to:  Carlton  T.  Nash.  Chief. 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J),  Region  5.  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604-3590. 

FOR  FURTHER  INFORMATION  CONTACT:  Brad 
J.  Beeson  at  (312)  353^779. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

For  additional  information,  see  the 
accompanying  Interim  Final  rule,  which 
is  located  in  the  Rules  section  of  this 
Federal  Register. 

n.  Action 

The  EPA  is  proposing  to  approve  a 
revision  to  Michigan's  SIP  to  establish  a 
summertime  gasoline  RVP  limit  of  7.8 
psi  for  gasoline  sold  in  Wayne,  Oakland, 
Macomb,  Washtenaw,  Livingston,  St. 
Clair,  and  Monroe  counties  and  is 
finding  that  such  a  requirement  is 
necessary  for  the  area  to  attain  the  ozone 
National  Ambient  Air  Quality  Standard 
for  ozone. 

Authority:  42  U.S.C  7401-7671q. 
Dated:  June  21. 1996. 
David  A.  Ullrich, 

Acting  Regional  Administrator. 

[FR  Doc.  96-21983  Filed  8-29-96;  8:45  am) 

BILUNQ  CODE  «e<0-fi<M> 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  l^nd  Management 

43  CFR  Part  3100 
[WO-310-3110-021A] 

Royalty  Rate  Reduction  for  Stripper  Oil 
Properties 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Review  of  regulations;  request 
for  comments. 
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summary:  The  Bureau  of  Land 
Management  (BLM)  is  seeking  public 
comments  on  the  effectiveness  of  the 
royalty  rate  reduction  available  to 
producers  of  Federal  stripper  well 
properties.  A  stripper  well  produces  a 
daily  average  of  less  than  15  barrels  of 
oil.  BLM  is  evaluating  the  effectiveness 
of  this  program.  Comments  will  assist 
BLM  in  deciding  whether  to  continue, 
modify  or  end  the  royalty  rate  reduction 
program. 

DATES:  Comments  must  be  submitted  on 
or  before  October  29, 1996. 
ADDRESSES:  You  may  hand-deliver 
comments  to  the  Bureau  of  Land 
Management,  Administrative  Record, 
Room  401, 1620  L  St.,  NW., 
Washington,  DC;  or  mail  comments  to 
the  Bureau  of  Land  Management, 
Administrative  Record,  Room  401LS, 
1849  C  Street.  NW,  Washington,  DC 
20240.  You  also  may  transmit 
comments  electronically  via  the  Internet 
to: 
WOComment©WO0033wp.wo.bbn.gov. 

Please  include  "Attn:  AC68"  in  your 
message.  If  you  do  not  receive  a 
confirmation  from  the  system  that  we 
have  received  your  Internet  message, 
contact  the  person  identified  at  FOR 
FURTHER  INFORMATKM  CONTACT.  You  will 
be  able  tq  review  comments  at  BLM's 
Regulatory  Management  Team  office. 
Room  401, 1620  L  St.,  N.W., 
Washington,  D.C.,  during  regular 
business  hours  (7:45  a.m.  to  4:15  p.m.) 
Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Melton,  Roswell  (NM)  District 
Office,  (505)  627-0254. 

SUPPLEMENTARY  INFORMATION: 

L  Public  Comment  Procedures 

Written  comments  should  be  specific, 
should  be  confined  to  issues  pertinent 
to  the  regulations  under  review,  and 
should  explain  the  reason  for  any 
recommended  change.  Where  possible, 
comments  should  reference  the  specific 
section  or  paragraph  of  the  regulations 
that  the  commenter  is  addressing.  BLM 
may  not  necessarily  consider  or  include 
in  the  Administrative  Record  con)j;ients 
that  BLM  receives  after  the  close  of  the 
comment  period  (see  DATES)  or 
comments  delivered  to  an  address  other 
than  those  listed  above  (see  ADDRESSES). 

n.  Background 

In  1992,  BLM  amended  43  CFR 
3103.4-1  to  establish  conditions  under 
which  an  operator  or  an  owner  of  a 
Federal  stripper  oil  well  property  could 
obtain  a  reduction  in  the  royalty  rate  (57 
FR  35968,  August  11, 1992).  This  action 
was  intended  to  encourage  operators  of 
stripper  properties  to  place  marginal  or 


uneconomic  shut-in  wells  back  in 
production  and  to  provide  an  economic 
incentive  to  increase  production  by 
reworking  such  wells,  drilling  new 
wells,  and/or  by  implementing 
enhanced  oil  recovery  projects.  In 
addition,  the  1992  final  rule  contained 
procedures  for  operators  to  follow  in  (1) 
determining  whether  a  property 
qualifies  for  the  royalty  reduction  and 
(2)  calciUating  the  appropriate  royalty 
rate. 

BLM's  regulations  at  43  CFR  3103.4- 
1(d)(5)  indicate  that  the  Secretary  of  the 
Interior  will  evaluate  the  effectiveness 
of  the  stripper  well  royalty  reduction 
program  and  may  at  any  time  after 
September  10, 1997.  terminate  any  or  all 
royalty  reductions  granted  upon  six 
months  notice.  Based  on  this  review,  the 
Secretary  could  continue  the  program, 
modify  it,  or  terminate  it. 

At  the  request  of  the  Secretary,  the 
BLM  has  established  a  task  force  to 
evaluate  the  effectiveness  of  the  stripper 
royalty  rate  reduction  in  meeting  the 
goals  of  encouraging  operatora  of 
stripper  properties  to  place  marginal  or 
uneconomic  shut-in  wells  back  in 
production  and  providing  an  economic 
incentive  to  increase  production  by 
reworking  such  wells,  drilling  new 
wells,  and/or  by  implementing 
enhanced  oil  recovery  projects.  Through 
this  notice,  the  task  force  is  actively 
seeking  public  comments  in  support  of, 
or  against,  continuance  of  this  program. 
These  comments,  in  conjunction  with  a 
Department  of  Energy  analysis,  will 
provide  the  basis  for  the  task  force's 
final  recommendation  to  the  Secretary. 

Comments  are  specifically  requested 
on  whether  or  not  the  royalty  reduction 
program  has: 

1.  Enabled  existing  stripper  oil  well 
properties  to  continue  producing; 

2.  Caused  additional  drilling  into 
known  reservoirs; 

3.  Caused  drilling  into  previously 
undeveloped  reservoirs; 

4.  Triggered  implementation  of 
enhanced  recovery  programs;  and 

5.  Affected  the  economies  of  States 
and  local  communities  where  the 
stripper  properties  are  located. 

BLM  is  also  interested  in  receiving 
any  other  information  that  may  have  a 
bearing  on  whether  the  royalty 
reduction  program  is  accompUshing  its 
goals. 

Dated:  August  26, 1996. 
Annetta  L.  Cheek, 

Chief.  Regulatory  Management  Team. 

IFR  Doc.  96-22193  Filed  8-29-96;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Natlonai  Highway  Traffic  Safely 
Administration 

40  CFR  Part  571 

[Doctot  Na  74-t4;  Nodoa  101] 

mN  21Z7-AQ17 

Federal  Motor  Vehtole  SafMy 
Standards;  Occupant  Crash  Protection 

AQBICY:  National  Highway  Traffic 
Safety  Administratis  (NHTSA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  document  proposes  to 
amend  a  provision  in  the  agency's 
occupant  crash  protection  standard 
which  specifies  that,  during  crash  tests, 
all  portions  of  a  test  dummy  must 
remain  in  the  vehicle  throughout  the 
test.  NHTSA  is  considering  a  range  of 
alternative  requirements,  all  of  which 
would  require  the  test  dummy  to  remain 
in  the  vehicle  at  the  conclusion  of  the 
test.  The  agency  is  taking  this  action  to 
ensure  that  the  standard's  requirements 
are  practicable.  This  action  results  from 
a  petition  for  rulemaking  submitted  by 
the  American  Automobile 
Manufacturers  Association. 
DATES:  Comments  must  be  received  by 
October  29, 1996. 

ADDRESSES:  Comments  should  refer  to 
the  docket  and  notice  number  of  this 
notice  and  be  submitted  to:  Docket 
Section,  Room  5109,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  (Docket  Room  hours  are  9:30 ' 
a.m.-4  p.m.,  Monday  through  Friday.) 
FOR  FURTHER  INFORMATION  CONTACT:  For 
non-legal  issues:  Mr.  Clarke  Harper, 
Chief,  Light  Duty  Vehicle  Division, 
NPS-11,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street,  SW.,  Washington,  DC  20590. 
Telephone:  (202)  366-2264.  Fax:  (202) 
366-4329. 

For  legal  issues:  Mr.  Edward  Clancy, 
Office  of  Chief  Coimsel,  NCC-20, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street, 
SW.,  Washington.  DC  20590.  Telephone: 
(202)  366-2992.  Fax:  (202)  366-3820. 

SUPPLEMENTARY  INFORMATION: 

Current  Automatic  Protection 
Requirements 

Standard  No.  208.  Occupant  Cmsh 
Protection,  specifies,  among  other 
things,  "automatic  protection" 
requirements  for  passenger  cars  and 
light  trucks.  Vehicles  must  meet 
specified  injury  criteria,  measured  using 
test  dummies,  during  a  barrier  crash 
test,  at  speeds  up  to  30  mph  and  at  a 
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range  of  specified  angles.  The  standard 
specifies  sqveral  injury  criteria, 
including  c^es  for  the  head  and  chest, 
and  one  sp^ifying  that  all  portions  of 
the  dummies  remain  in  the  vehicle 
throughout:  the  test.  For  air-bag- 
equipped  vehicles,  the  criteria  roust  be 
met  both  M^en  the  dummies  are  belted 
and  when  they  are  unbelted. 

The  automatic  protection 
requiremei^s  have  applied  to  passenger 
cars  since  the  late  1980's,  and  are 
currently  bf  ing  phased  in  for  light 
trucks.  In  eitabiishing  the  requirements, 
NHTSA  permitted  a  variety  of  methods 
of  providing  automatic  protection. 
including  automatic  belts  and  air  bags. 
Congress,  however,  included  a 
provision  ii^  the  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991 
(ISTEA)  directing  NHTSA  to  prescribe 
an  amendmient  to  Standard  No.  208  to 
require,  by  (he  late  1990's,  that  all 
passenger  c^rs  and  light  trucks  provide 
automatic  protection  by  means  of  air 
bags.  The  fihal  rule  implementing  this 
provision  of  ISTEA  was  published  in 
the  Federal  Register  (58  FR  46551)  on 
September  ^,  1993. 

The  vehicle  manufacturers  are  far 
ahead  of  th0  ISTEA  implementation 
schedule.  N|anufacturers  have  been 
providing  air  bags  in  a  large  number  of 
passenger  cirs  for  several  years,  and 
nearly  every  1996  model  year  passenger 
car  will  be  equipped  with  both  driver- 
side  and  pafsenger-side  air  bags  as 
standard  equipment.  A  large  number  of 
model  year  1996  light  trucks  are  also 
equipped  wfth  air  bags. 

Petition  for  Rulemaking 

NHTSA  has  received  a  petition  for 
rulemaking  jfirom  the  American 
Automobile  Manufacturers  Association 
(AAMA) '  requesting  a  change  in 
Standard  No.  208's  requirement  that  all 
portions  of  0ie  dummies  remain  in  the 
vehicle  at  a(  times  throughout  the  test. 
More  specifically,  AAMA  requested  that 
the  requirement  be  changed  from:  "All 
portions  of  Ihe  test  device  shall  be 
contained  within  the  outer  surfaces  of 
the  vehicle  passenger  compartment,"  to: 
"The  test  d^ice  shall  be  within  the 
vehicle  passenger  compartment  at  the 
completion  of  the  test." 

AAMA  argued  that  the  existing 
requirement  is  "an  obsolete  and 
subjective  ciiterion  (that)  is  a  relic  of  the 
early  1970's  notion  that  air  bags  alone 
could  provide  complete  protection  from 
frontal,  lateral  and  rollover  collisions." 
That  organisation  stated  that  "(a)ir  bags 
have  been  n  cognized  since  at  least  1984 
as  being  a  st  ipplement  to  safety  belt 


'  AAMA's  m«  mber  companies  are  Chrysler,  Ford, 
and  General  M(  tors. 


restraints  and  they  simply  cannot 
prevent  ejection  or  partial  ejection  in  all 
instances." 

AAK/IA  provided  the  following  further 
explanation  for  its  request: 

AAMA  is  convinced  that  a  momentary, 
partial  excursion  of  a  test  dummy's  extremity 
outside  the  outline  of  the  door  window 
opening  does  not  demonstrate  a  significant 
safety  risk.  Changes  that  might  be  made  to  try 
to  completely  contain  "All  portions  of  the 
test  dummy,"  such  as  smaller  and  softer  air 
bags,  may  inhibit  design  of  the  air  bag  for 
optimum  performance  in  "real-world" 
impact  conditions.  Structiu^l  changes 
necessary  to  try  to  keep  all  f>ortions  of  the 
test  dimimy  completely  within  the  occupant 
compartment  may  hinder  the  overall 
occupant  protection  performance  of  the 
vehicle.  Accordingly,  the  specific 
requirement  as  it  pertains  to  current  vehicles 
is  unreasonable. 

Recent  NHTSA  rulemaking  has  mandated 
compliance  with  specified  injury  criteria,  as 
measured  with  an  instrumented  test  dummy, 
during  a  dynamic  side  impact  test  described 
in  FMVSS  214.  The  head  of  the  side  impact 
dummy  routinely,  although  momentarily, 
traverses  outside  the  confines  of  thevehicle 
during  a  FMVSS  214  dynamic  side  imp>act 
test,  and  such  an  excursion  is  not  considered 
a  fiulure  to  meet  the  requirements.  This  very 
limited  dummy  excursion  through  the 
window  opening  does  not  demonstrate  a 
significant  safety  risk  in  frontal  or  front 
anguiar  impacts.  Applying  this  agency 
rationale  clearly  shows  that  the  FMVSS  208 
dummy  containment  requirement,  as  . 
specified,  is  obsolete. 

Since  the  Intermodal  Surfece 
Transportation  Efficiency  Act  mandated  that 
vehicle  manufacturers  provide  dual  air  bags 
for  all  vehicles  by  the  1999  model  year, 
knowledge  of  the  interaction  between  a  test 
dummy  and  an  air  bag  in  all  types  of  vehicles 
has  grown.  It  is  this  more  recent  information 
that  shows  that  a  requirement  to  maintain 
complete  dummy  containment  throughout  a 
barrier  impact  test  is  both  unreasonable  and 
impracticable.  For  example,  during  an 
impact,  an  unbelted  test  dummy  acts  like  a 
linked  multi-piece  projectile.  The  positions 
of  its  appendages  during  imf>act  and  rebound 
are  difficult  to  predict  apd  even  more 
difficult  to  control.  A  test  dununy  tends  to  be 
unstable  when  seated  in  an  ufiright  position. 
If  not  supported  by  seat  baclu  and  belts,  it 
will  tip  over  easily.  This  instability  also 
makes  it  difficult,  if  not  impossible,  to 
predict  the  position  of  the  test  dimuny  as  it 
rebounds  from  an  air  bag  system,  especially 
during  angular  impacts.  Momentary  partial 
excursion  of  hands,  arms,  shoulders  and/or 
head  is  very  possible  during  impact  or 
rebound,  both  during  angular  mipacts  and 
during  perpendicular  impacts  conducted 
with  the  windows  open. 

Many  light  trucks  and  vans,  particularly 
those  with  higher  seating  reference  points 
relaUve  to  the  ground,  have  relatively  low 
beltlines  to  provide  appropriate  driver  vision 
characteristics.  In  these  vehicles,  it  is 
becoming  increasingly  apparent  that  during 
angular  impacts,  parts  of  a  dummy  may 
randomly  and  momentarily,  move  slightly 


outside  the  plane  of  the  open  window  during 
rebound  from  the  air  bag  and  knee  bolster. 
These  random  diunmy  excursions  result 
directly  fit>m  the  reaction  of  the  dummy  to  . 
(1)  contact  vrith  the  air  bag  and  (2)  the 
unpredictable  motion  of  the  vehicle  as  it 
reacts  to  the  angled  barrier  after  the  initial 
impact.  Because  of  the  relative  positioning  of 
a  driver  to  the  steering  wheel,  which 
typically  houses  the  air  bag,  it  is  the  driver 
dummy  that  is  more  likely  to  exhibit  a 
random,  momentary  excursion. 

Maintaining  each  appendage  of  a  test 
dummy  completely  within  the  occupant 
compartment  dunng  an  angular  im[>act,  a 
side  impact  or  during  rollover  testing  is 
impracticable.  However,  AAMA  supports  the 
position  that  the  test  dimmiy  as  a  whole 
should  remain  within  the  vehicle  during  the 
test,  i.e.,  it  should  not  be  ejected  from  the 
vehicle.  The  need  for  motor  vehicle  safety 
would  be  addressed  in  the  most  appropriate 
manner  if  the  regulation  were  to  optimize  the 
performance  of  the  air  bag  system,  even 
though  a  dummy's  head,  shoulder,  hand  or 
arm  might  momentarily  extend  through  the 
door  glass. 

This  position  is  consistent  with  the  desire 
to  maintain  vehicle  passenger  compartment 
integrity  and  to  prevent  ejections. 
Accordingly,  AAMA  recommends  this 
requirement  be  changed  to  incorporate  the 
current  understanding  that  a  safety  belt  is 
required  to  prevent  ejection. 

NHTSA  held  a  meeting  with 
representatives  of  AAMA  and  its 
member  companies  to  discuss  tha 
petition.  One  issue  which  was  discussed 
was  the  possibility  of  using  a  vehicle's 
windows  to  meet  the  dummy 
containment  requirement.  Section 
S8.1.5  of  Standard  No.  208  provides  that 
"(m)ovable  vehicle  windows  and  vents 
are,  at  the  manufacturer's  option,  placed 
in  the  fully  closed  position."  While 
most  vehicle  manufecturers  select  the 
option  for  windows  to  be  open  during 
testing,  a  few  select  the  option  for 
windows  to  be  closed. 

AAMA  stated  that  using  windows  to 
control  dummy  containment  is  not  a 
practicable  option.  According  to  the 
petitioner,  current  crash  pulses  in 
certain  vehicles  are  strong  enough  to 
cause  permanent  stnicttuBl  deformation 
of  the  door  frame  and  door,  always 
resulting  in  broken  window  glazing. 
These  vtructural  changes  provide  a  path 
for  partial  ejection  of  the  test  dummy 
during  a  crash  test.  AAMA  also 
indicated  that  manufacturers  are 
designing  their  light  trucks  and  vans  to 
have  lower  beltlines.  (The  beltline  is  the 
widest  perimeter  of  the  vehicle  when 
viewed  from  the  top  or  plan  view.) 
AAMA  stated  that  crash  forces  during 
Standard  No.  208  testing  can  cause 
structural  deformation  of  the  low- 
beltline  front  doors  with  attendant  loss 
of  the  glazing's  ability  to  provide 
containment  because  the  glazing  breaks. 
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Another  issue  that  was  discussed  at 
the  meeting  concerned  the  ability  to 
determine  whether  the  current  dummy 
containment  requirement  has  been  met 
during  a  test.  General  Motors  (GM) 
stated  that  determining  how  far  the 
diunmy  extends  beyond  the  outer 
surface  of  the  vehicle  is  difficult  when 
viewing  test  films.  Even  under 
controlled  test  conditions,  dummy 
extension  is  difficult  to  confirm  because 
of  camera  viewing  angles  and  vehicle 
structural  deformations.  GM  stated  that 
two  different  viewers  of  the  same  film 
may  perceive  the  degree  of  test  dummy 
containment  differently,  or  may  even 
disagree  whether  the  test  dummy  has 
extended  beyond  the  outer  surface  of 
the  vehicle. 

Proposal 

After  analyzing  the  arguments 
presented  by  AAMA  in  its  petition  and 
in  the  subsequent  meeting  with  agency 
personnel,  NHTSA  has  decided  that  the 
question  of  whether  to  issue  the 
amendment  requested  by  the  petitioner 
should  he  decided  in  the  context  of  a 
rulemaking  proceeding.  The  agency  will 
consider  options  ranging  &om  no 
change  in  the  standard  to  adopting  the 
amendment  requested  by  the  petitioner. 
The  agency  is  setting  forth  proposed 
regulatory  text  that  falls  within  the 
middle  range  of  options: 

All  portions  of  the  test  device  shall  be 
within  the  vehicle  passenger  compartment  at 
the  completion  of  the  test.  If  the  test  is 
conducted  with  safety  belts  fastened,  the 
head  of  the  test  device  shall  be  contained 
within  the  outer  surfaces  of  the  vehicle 
passenger  com[}artment  throughout  the  test 

hi  considering  any  petition  to  reduce 
the  stringency  of  an  existing  safety 
requirement,  NHTSA  is  obviously 
concerned  about  the  possible  impacts 
on  safety,  hi  the  case  of  this  requested 
change,  however,  it  is  difficult  to  assess 
the  possible  impacts. 

On  the  one  hand,  it  is  "directionally 
incorrect"  to  permit  partial  dummy 
ejection,  since  there  is  a  greater  risk  of 
injury  to  any  portion  of  a  person's  body 
that  is  outside  of  a  vehicle  during  a 
crash.  Moreover,  the  requirement  at 
issue  is  related  to  a  critical  area  where 
the  agency  is  focusing  significant 
resources  and  attention,  i.e.,  full  and 
partial  occupant  ejections  through 
windows,  the  subject  of  NHTSA's 
advanced  glazing  initiative. 

On  the  other  hand,  AAMA  argues  that 
the  vehicle  manufacturers'  experience 
in  attempting  to  meet  the  requirement 
has  shown  that  it  is  impracticable.  That 
is,  AAMA  contends  that  at  least  for 
some  vehicles  and  some  test  conditions, 
there  are  no  available  countermeasures 
to  meet  the  requirement.  Moreover. 


AAMA  contends  that  some  possible 
countermeasures,  such  as  smaller  air 
bags  or  structural  changes,  may 
negatively  affect  safety.  To  the  extent 
that  NHTSA  amended  the  standard  only 
to  the  extent  necessary  to  ensure 
practicabiUty,  such  an  amendment 
would  not  appear  to  have  any  efi'ect  on 

safety. 

While  AAMA  has  provided  sufficient 
information  for  NHTSA  to  decide  to 
publish  a  notice  of  proposed 
rulemaking,  the  agency  desires 
additional  information  to  fully  assess 
this  issue  for  a  possible  final  rule.  The 
agency  recognizes  the  need  to  ensure 
the  practicability  of  its  standards,  and 
that  experience  in  implementing  a  new 
requirement  may  demonstrate  that  a 
change  is  necessary.  At  the  same  time, 
before  reducing  an  existing  safety 
requirement,  NHTSA  must  carefully 
assess  the  evidence  indicating  that  a 
change  is  needed.  The  agency  must  also 
carefiilly  consider  the  evidence  with 
respect  to  the  necessary  scope  of  any 
such  change. 

NHTSA  notes  that  the  vehicle 
manufactiuers  have  been  certifying  air- 
bag-equipped  passenger  cars  to  the 
current  requirement  for  a  number  of 
years.  The  agency  seeks  additional 
information  to  assess  the  extent  to 
which  the  problem  cited  by  AAMA  may 
apply  only  to  light  trucks,  only  to 
certain  types  of  light  trucks,  or  more 
generally  to  passenger  cars  and  light 
trucks. 

NHTSA  also  seeks  additional 
information  to  assess  the  extent  to 
which  the  problem  cited  by  AAMA  may 
apply  to  both  the  belted  and  unbelted 
test  conditions,  or  only  to  the  unbelted 
test  condition.  The  agency  notes  that 
one  of  the  purposes  of  safety  belts  is  to 
prevent  occupant  ejection,  and  that  even 
partial  ejection  of  a  person's  head  raises 
particular  safety  concerns.  Therefore, 
one  option  that  the  agency  is 
considering  is  to  adopt  the  amendment 
suggested  by  AAMA,  except  that  partial 
exclusion  of  the  dummy's  head  would 
be  prohibited  throughout  the  test  for  the 
belted  condition.  This  is  the  option  that 
is  reflected  in  the  proposed  regulatory 
text. 

In  order  to  obtain  the  information 
needed  to  reach  a  final  decision, 
NHTSA  is  setting  forth  below  a  number 
of  questions  directed  toward  the  vehicle 
manufacturers.  The  agency  is  requesting 
more  specific  information  and  data 
concerning  the  manufacturers'  efforts  to 
meet  the  existing  requirement  and  the 
problems  they  may  have  experienced  or 
may  be  experiencing.  The  ageiHiy 
recognizes  that  some  of  this  information 
may  be  confidential,  e.g.,  it  may  relate 
to  future  product  plans.  The  agency 


requests  that,  to  the  extent  possible, 
manufacturers  providing  confidential 
information  also  provide  a  public 
document  that  generally  discusses  the 
significance  of  the  underlying 
confidential  data  without  revealing  the 
data  itself.  For  example,  if  a 
manufacturer  provides  confidential  test 
data  relating  to  a  specific  future 
product,  it  may  be  able  to  provide  a 
general  description  of  that  information 
and  its  significance  without  revealing 
the  specific  future  product.  Such  a 
general,  non-confidential  discussion 
would  help  the  public  understand  the 
relevant  issues.  Also,  NHTSA  could  use 
that  non-confidential  discussion  in 
explaining  whatever  decision  it  reaches 
concerning  this  matter.  While  the 
questions  are  directed  toward 
manufacturers,  all  interested  persons,  of 
course,  may  provide  relevant 
information  in  response  io  the 
questions. 

Questions  for  Manufacturers 

1.  Please  explain  how  you  have  met 
Standard  No.  208's  dummy  containment 
requirement  for  air-bag-equipped 
passenger  cars.  Piave  any  particular 
passenger  car  models  posed  particular 
difficulties?  How  did  you  address  those 
difficulties?  Please  address  whether, 
and  how,  you  are  currently  having 
difficulty  meeting  the  dummy 
containment  requirement  for  particular 
passenger  car  models. 

2.  For  which  light  truck  models  (and 
passenger  car  models,  if  any)  are  you 
having  difficulty  meeting  the  dummy 
containment  requirement?  What  design 
changes,  including  interior  changes,  air 
bag  changes,  structural  additions  or 
modifications,  bracing,  material 
changes,  and  window  design  changes, 
have  you  considered  or  investigated?  To 
what  extent  do  each  of  these  design 
changes  enable  a  vehicle  to  meet  the 
dummy  containment  requirement?  What 
tests  have  you  conducted? 

3.  To  what  extent  do  the  problems 
you  are  experiencing  specifically  relate 
to:  The  unbelted  condition,  the  belted 
condition,  the  full  ftt)ntal  test  conditioh, 
the  angle  test  condition,  the  driver 
position,  and  the  passenger  position? 

4.  Please  provide  specific  mformation 
concerning  any  safety  tradeoffs 
associated  with  each  of  the  designs 
identified  in  response  to  Question  2. 
How  do  each  of  the  changes  affect  test 
diunmy  responses,  including  head 
injury  criterion  (HIC),  chest  g's,  and 
femur  loading? 

5.  What  are  the  estimated  costs  of 
each  of  the  changes  identified  in 
response  to  Question  2? 

6.  Please  explain  why  the  design 
strategies  used  for  passenger  cars  are  not 
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available  foi  light  trucks.  Are  there 
particular  characteristics  of  light  trucks 
which  creat^  a  problem?  Does  this 
problem  exist  for  all  light  trucks,  or  only 
for  light  trucks  with  particular 
characteristics? 

7.  To  whiut  extent  have  you 
considered  ijhe  use  of  advanced  glazing 
concepts  to  tneet  the  dummy 
containment  requirement? 

Proposed  Ef^iective  Date 

The  proposed  amendment  would  not 
impose  any  hew  requirements  but 
would  instefd  ensure  the  practicability 
of  Standard  No.  208's  requirements. 
According,  NlHTSA  has  tentatively 
concluded  t^at  there  would  be  good 
cause  for  an  effective  date  60  days  after 
publication  of  a  final  rule. 

Rulemaking  Analyses  and  Notices 

Executive  (Mier  12866  and  DOT 
Regulatory  Fblicies  and  Procedures 

This  rulemaking  document  was  not 
reviewed  under  E.O.  12866,  "Regulatory 
Planning  and  Review."  NHTSA  has 
considered  t^e  impact  of  this 
rulemaking  ^ion  under  the 
Department  of  Transportation's 
regulatory  policies  and  procedures.  This 
action  has  bden  determined  to  be  not 
"significant']  under  those  policies  and 
procedures.  \ 

'     As  discussed  above,  the  purpose  of 
this  proposed  revision  is  to  ensure  that 
Standard  Noi  208's  requirements  are 
practicable.  While  NHTSA  needs 
additional  in|^ormation  to  complete  its 
analysis  for  purposes  of  a  final  rule,  the 
agency  expedts  to  conclude  that  a  final 
rule  would  not  affect  vehicle  designs. 
Consequentl|,  the  proposal  is  not 
expected  to  ajffect  either  occupant  safety 
or  compliant^  costs  for  manufacturers. 
Accordingly,; the  agency  concludes  that 
preparation  of  a  full  regulatory 
evaluation  fof  this  proposal  is  not 
warranted.     '• 

Regulatory  FlexibHity  Act 

NHTSA  has  considered  the  effects  of 
this  proposed  rulemaking  action  under 
the  Regulatory  Flexibility  Act.  I  hereby 
certify  that  it  pvould  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  proposal  affects  motor  vehicle 
manufacturers.  Almost  all  motor  vehicle 
manufactureis  would  not  qualify  as 
small  businesses.  Moreover,  as 
discussed  abqve,  the  proposal  is  not 
expected  to  affect  compliance  costs  for 
manufacturers. 

National  Environmental  Policy  Act 

NHTSA  ha^  analyzed  this  proposal  for 
the  purposes  of  the  National 
Environmenttl  Policy  Act  and 


determined  that  a  final  rule  adopting 
this  proposal  would  not  have  any 
significant  impact  on  the  quality  of  the 
human  environment. 

Executive  Order  12612  (Federalism) 

The  agency  has  analyzed  this 
proposal  in  accordance  with  the 
principles  and  criteria  set  forth  in 
Executive  Order  12612.  NHTSA  has 
determined  that  this  proposal  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Civil  Justice  Reform 

This  proposed  rule  would  not  have 
any  retroactive  effect.  Under  49  U.S.C. 
30103,  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
State  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  standard,  except  to  the 
extent  that  the  state  requirement 
imposes  a  higher  level  of  performance 
and  applies  only  to  vehicles  procured 
for  the  State's  use.  49  U.S.C.  30161  sets 
forth  a  procedure  for  judicial  review  of 
final  rules  establishing,  amending  or 
revoking  Federal  motor  vehicle  safety 
standards.  That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

Comments 

Interested  persons  are  invited  to 
submit  comments  on  this  proposal.  It  is 
requested  but  not  required  that  10 
copies  be  submitted. 

All  comments  must  not  exceed  15 
pages  in  length  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary        **■ 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiaUty,  three  copies  of  the 
complete  submission,  including  the 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA,  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  NHTSA  Docket 
Section.  A  request  for  confidentiality 
should  be  accompanied  by  a  cover  letter 
setting  forth  the  information  specified  in 
the  agency's  confidential  business 
information  regulation.  49  CFR  part  512. 

All  comments  received  by  NHTSA 
before  the  close  of  business  on  the 
comment  closing  date  indicated  above 


for  the  proposal  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Comments  received  too  late  for 
consideration  in  regard  to  the  final  rule 
will  be  considered  as  suggestions  for 
further  rulemaking  action.  Comments  on 
the  proposal  will  be  available  for 
inspection  in  the  docket.  The  NHTSA 
will  continue  to  file  relevant 
information  as  it  becomes  available  in 
the  docket  after  the  closing  date,  and 
recommends  that  interested  persons 
continue  to  examine  the  docket  for  new 
material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

List  of  Subiects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety,  Motor 
vehicles,  Rubber  and  rubber  products. 
Tires. 

In  consideration  of  the  foregoing,  it  is 
proposed  that  49  CFR  part  571  be 
amended  as  follows: 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  The  authority  citation  for  part  571 
of  Title  49  would  continue  to  read  as 
follows: 

Authority:  49  U.S.C.  322.  30111,  30115, 
30117.  and  30166:  delegation  of  authority  at 
49  CFR  1.50. 

2.  Section  571.208  would  be  amended 
by  revising  S6.1.1  and  S6.2.1  to  read  as 
follows: 

§571.208    Standard  No.  208;  Occupant 
crash  protection. 

***** 

S6.1.1     All  portions  of  the  test  device 
shall  be  within  the  vehicle  passenger 
compartment  at  the  completion  of  the 
test.  In  the  case  of  a  test  conducted  with 
safety  belts  fastened,  the  head  of  the  test 
device  shall  be  contained  within  the 
outer  surfaces  of  the  vehicle  passenger 
compartment  throughout  the  test. 
***** 

S6.2.1    All  portions  of  the  test  device 
shall  be  within  the  vehicle  passenger 
compartment  at  the  completion  of  the 
test.  In  the  case  of  a  test  conducted  with 
safety  belts  fastened,  the  head  of  the  test 
device  shall  be  contained  within  the 
outer  surfaces  of  the  vehicle  passenger 
compartment  throughout  the  test. 
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Issued  on  August  27, 1996. 
Patricia  Braslin, 

Acting  Associate  Administrator  for  Safety  • 
Performance  Standards. 
(FR  Doc.  96-22250  Filed  8-29-96;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  17  .      • 

RIN  1018-nAC83 

Endangered  and  Threatened  Wildlife 
and  Plants;  Reopening  of  Comment 
Period  on  Proposed  Threatened  Status 
for  Helianthus  Eggertii  (Eggerf  s 
Sunflower)  In  Kentucky,  Tennessee, 
and  Alabama 

AGBKY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule;  reopening  of 

comment  period. 

SUMMARY:  The  Fish  and  Wildlife  Service 
provides  notice  that  the  comment 
period  is  reopened  on  a  proposal  to  Ust 
Helianthus  eggertii  (Eggert's  simflower) 
as  threatened,  pursuant  to  the 
Endangered  Species  Act  of  1973  (Act), 
as  amended.  The  Service  is  reopening 
the  comment  period  on  this  proposal  to 
allow  members  of  the  public  to  submit 
comments  on  this  proposal. 
DATES:  The  comment  period  on  this 
proposal  is  extended  until  September 
30, 1996. 

ADDRESSES:  Written  comments  and 
materials  concerning  the  proposal 
should  be  sent  to  the  Field  Supervisor, 
U.S.  Fish  and  Wildlife  Service,  160 
Zillicoa  Street,  Asheville,  North 
Carolina,  28801.  Comments  and 
materials  received  will  be  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 


FOR  FURTHER  INFORMATION  CONTACT:  J. 
Allen  Ratzlaff  at  the  aliove  address 
(telephone  704/258-3939,  ext.  229,  fax 
704/258-5330). 

SUPPlfMENTARY  INFORMATION: 

Background 

On  September  9, 1994,  the  Service 
proposed  to  add  Eggert's  sunflower  to 
the  list  of  endangered  and  threatened 
plants  (59  FR  174).  At  that  time,  Eggert's 
sunflower  was  known  from  24 
populations  in  13  counties — in 
Alabama,  one  population  in  Blount 
County;  in  Kentucky,  one  population 
from  the  Edmonson/Barren  County  line, 
and  one  additional  population  from 
each  of  those  counties,  one  population 
frtjm  Grayson  County,  and  four   ■ 
populations  from  Hart  County;  in 
Tennessee,  one  population  each  in 
Dickson,  Franklin,  Lewis,  Marion, 
Maury,  and  Williamson  Counties,  four 
in  Lawrence  County,  and  five  in  Coffee 
County.  Since  the  closing  of  the 
comment  period  on  November  8, 1994, 
ten  additional  populations  have  been 
discovered — nine  within  the  counties 
listed  above  and  one  new  population  in 
Hardin  County,  Kentucky.  The  current 
range  and  distribution  of  the  species  is 
now — in  Alabama,  one  population  in 
Blount  County;  in  Kentucky,  one 
population  from  Grayson  and  Hardin 
Counties,  tv/o  populations  from 
Edmonson  and  Barren  Counties,  and 
seven  populations  from  Hart  County;  in 
Tennessee,  one  population  each  in 
Dickson,  Marion,  and  Williamson 
Counties,  two  in  Franklin  (and  part  of 
a  third)  and  Maury  Counties,  three  in 
Lewis  County,  four  in  Lawrence  County, 
and  six  in  Coffee  County.  Overlialf  of 
the  known  populations  are  very  small 
(less  than  500  square  meters)  and  many 
are  even  smaller  (less  than  300  square 
meters). 

A  moratorium  on  listing  actions 
(Public  Law  104-6)  took  effect  April  10, 
1995,  and  prevented  the  Service  from 


making  a  final  decision  on  this  proposal 
by  the  August  1995  administrative 
deadline.  The  moratorium  was  lifted  on 
April  26, 1996,  when  the  appropriation 
for  the  Department  of  the  Interior  for  the 
remainder  of  fiscal  year  1996  was 
enacted  into  law.  In  a  Federal  Register 
document  published  on  May  16, 1996 
(61  FR  24722),  the  Service  outlined  in 
detail  the  history  of  the  moratorium  and 
indicated  the  priorities  it  would  follow 
in  eliminating  the  listing  program 
backlog  resulting  from  the  moratorium. 
Preparation  of  the  final  rule  for  this 
proposed  species  is  considered-a  Tier  2 
priority — processing  final  decisions  on 
proposed  listings.  For  more  information 
on  die  moratoriiun  and  the  priority  for 
backlogged  listing  actions,  refer  to  the 
May  15, 1996,  Federal  Register  notice. 
The  Service  does  not  believe  that  the 
new  distributional  information  has 
changed  the  status  of  the  species. 
However,  we  are  reopening  the 
comment  period  on  the  proposed  rule  to 
solicit  comments  on  this  new 
information  and  request  any  additional 
information  on  scientific  studies 
conducted  since  the  comment  period 
last  closed  on  November  8,  1994.  The 
Service  hereby  announces  reopening  of 
the  comment  period  until  September  30, 
1996. 

Author 

The  primary  author  of  this  noticia  is  J. 
Allen  Ratzlaff,  Asheville  Field  Office, 
U.S.  Fish  and  Wildlife  Service,  160 
Zillicoa  Street,  Asheville,  North 
Carolina.  28801  (704/258-3939,  ext. 
229.,  fiax  704/258-5o30). 

Authority:  The  authority  for  this  action  is 
the  Endangered  Species  Act  of  1973  (16 
U.S.C.  1531  etseq.). 

Dated:  August  22, 1996. 
Richard  A.  Ivarie, 

Acting  Regional  Director,  Southeast  Region. 
Fish  and  Wildlife  Service 
|FR  Doc.  96-22139  Filed  8-29-96;  8:45  am) 
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This  sectkxi  d(  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rulas  that  are  applicable  to  the 
poblic.  NoticeB  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  (Jocuments  appearing  in  this 
section. 


==^ 


DEPARTMENT  OF  AGRICULTURE 

National  Agricultural  Research, 
Extension,  Education,  and  Economics 
Advisory  B«ard  Meeting 

In  accordance  with  the  Federal 
Agriculture  Improvement  and  Reform 
(FAIR)  Act  of  April  4, 1996  (Public  Law 
104-127,  lip  Stat.  1156-1184).  the 
United  Statas  Department  of  Agriculture 
has  scheduled  the  initial  meeting  of: 

Name:  National  Agricultural  Research, 
Extension,  Education  and  Economics 
Advisory  Board. 

Date:  September  16-17, 1996,  September 
18, 1996. 

Time:  8:30  i.m.  to  5:00  p.m.,  8:30  a.m.  to 
Noon.  1 

Place:  U.S.  Pepartment  of  Agriculture, 
Room  104A-Will>am8burg:  Jamie  L.  Whitten 
Federal  Buildjng,  14th  and  Independence 
Ave,  SW.,  Wa$hington,  DC  20250. 

Type  of  Meeting:  Open  to  the  public. 

Comments:  The  public  may  file  written 
conunents  be&re  or  after  the  meeting  with 
the  contact  person  listed  below. 

Purpose:  Tl^e  Secretary  of  Agriculture  has 
filled  the  Advisory  Board's  30  positions  from 
more  than  40(1  nominations  solicited  from 
600  United  States  organizations  identified  as 
having  agricutural  research,  extension, 
education,  an^  economic  interests.  Each 
member  represents  one  of  30  constituent 
categories,  as  identified  in  the  legislation. 
Members  wer^  assigned  initial  terms  of  one, 
two,  or  three  years.  A  list  of  Advisory  Board 
appointees  will  be  published  in  the  Federal 
Register  prior  lo  the  September  16-18 
meeting.  The  Secretary  of  Agriculture;  Under 
Secretary  for  Research,  Education,  and 
Economics;  and  the  Administrators 
(Agricultural  Research  Service;  Cooperative 
State  Research!,  Education,  and  Extension 
Service;  Economic  Research  Service;  and 
National  Agricultural  Statistical  Service)  will 
serve  as  Advisory  Board  ex  officio  members. 
The  Advisory  Board  expires  September  30, 
2002. 

Advisory  Be  ard  duties  include  reviewing 


and  consultin( 


with  the  Secretary  of 


Agriculture  an  d  land-grant  colleges  and 
universities  or  long-term  and  short-term 
national  policies  and  priorities  related  to 
agricultural  research,  extension,  education, 
and  economic  i;  evaluating  the  effectiveness 


of  those  policies  and  priorities;  and 
reviewing  and  making  recommendations  to 
the  Under  Secretary  for  Research,  Education, 
and  Economics  on  elements  of  the  mission 
area's  draft  strategic  plan. 

The  initial  Advisory  Board  meeting  agenda 
iocludes:  nomination  and  election  of 
Executive  Committee  members;  reviewing  of 
the  Research.  Education,  and  Economics 
draft  Strategic  Plan;  recommendation  of 
criteria  for  allocating  research,  extension,  and 
education  grants  for  the  Fund  for  Rural 
America;  and  development  of  a  slate  of 
nominees  to  the  15-member  "Strategic 
Planning  Task  Force." 

Contact  person  for  Agenda  and  more 
information:  Deborah  Hanfrnan,  Executive 
Director,  National  Agricultural  Research, 
Extension,  Education,  and  Economics  Board, 
Research,  Education,  and  Economics 
Advisory  Board  Office,  Room  3918,  South 
Building,  U.S.  Department  of  Agriculture, 
Washington,  DC  20250-2255,  Telephone: 
202-720-3684. 

Done  at  Washington,  DC  this  23d  day  of 
August  1996. 

CatherinB  E.  Wotdd, 

Acting  Under  Secretary.  Research,  Education, 

and  Economics. 

(FR  Doc.  96-22157  Filed  8-29-96;  8:45  am] 
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Agricultural  Research  Service 

Govemnwnt  Owned  Invention 
Available  for  Licensing 

agency:  Agricultural  Research  Service, 
USDA. 

ACTION:  Notice  of  government  owned 
invention  available  for  licensing. 

SUMMARY:  The  invention  disclosed  in 
U.S.  Patent  Application  Serial  No.  08/ 
471.349,  "Fiber  and  Fiber  Products 
Produced  from  Feathers"  is  owned  by 
the  U.S.  Government  as  represented  by 
the  Department  of  Agriculture,  and  is 
available  for  licensing  in  accordance 
with  35  U.S.C.  207  and  37  CFR  404  to 
achieve  expeditious  commercialization 
of  results  of  federally  funded  research 
and  development.  International  patent 
applications  have  been  fried  in  selected 
countries  to  extend  market  coverage  for 
U.S.  companies  and  may  also  be 
available  for  licensing. 

FOR  FURTHER  INFORMATION  CONTACT: 
Technical  and  licensing  information  on 
this  invention  may  be  obtained  by 
writing  to:  June  Blalock,  Technology 
Licensing  Coordinator,  USDA,  ARS, 
Room  415,  Bldg.  005.  BARC-West, 


Beltsville,  Maryland  20705;  Phone  301- 

504-5989  or  Fax  301-504-5060. 

Jane  Blalock. 

Technology  Licensing  Coordinator. 

[FR  Doc  96-22158  Filed  8-29-96;  8:45  am] 

MLLMQ  CODE  M10-«»-M 


Notice  of  Availability  for  Licensing  and 
Intent  to  Grant  Exclusive  License 

AGBICY:  Agricultural  Research  Service. 
USDA. 

action:  Notice  of  availability  and  intent. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  Department  of  Agriculture, 
Agricultural  Research  Service  intends  to 
grant  to  Agricultural  Innovations  of 
Athens,  Georgia,  an  exclusive  license  to 
U.S.  Patent  Number  5.089,701, 
"Nondestructive  Measurement  of 
Soluble  Solids  in  Fruits  Having  a  Rind 
or  Sldn."  issued  February  18,  1992. 
Notice  of  Availability  was  published  in . 
the  Federal  Register  on  October  23, 
1990. 

DATES:  Comments  must  be  received  on 
or  before  October  29. 1996. 

ADDRESS:  Send  comments  to:  USDA, 
ARS,  Office  of  Technology  Transfer, 
Room  415,  Building  005,  BARC-West, 
Baltimore  Boulevard,  Beltsville, 
Maryland  20705-2350. 

FOR  FURTHER  INFORMATION  CONTACT: 

June  Blalock  of  the  OfBce  of  Technology 
Transfer  at  the  Beltsville  address  given 
above;  telephone:  301-504-5989. 

SUPP1.EMENTARY  INFORMATION:  The 
Federal  Government's  patent  rights  to 
this  invention  are  assigned  to  the  United 
States  of  America,  as  represented  by  the 
Secretary  of  Agriculture.  It  is  in  the 
public  interest  to  so  license  this 
invention  as  Agricultural  Innovations 
has  submitted  a  complete  and  sufficient 
application  for  a  license.  The 
prospective  exclusive  license  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  unless, 
within  sixty  days  from  the  date  of  this 
published  Notice,  the  Agricultural 
Research  Service  receives  written 
evidence  and  argument  which 
establishes  that  the  grant  of  the  license 
would  not  be  consistent  with  the 
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requirements  of  35  U.S.C.  209  and  37 

CFR  404.7. 

R.M.  Parry,  Jr., 

Assistant  Administrator. 

(FR  E)oc.  9&-22159  Filed  8-29-96;  8:45  am] 

MLUNQ  cooe  S4ie-a»-M 


Animal  and  Plant  Health  Inapection 
Service 

[Docket  No.  9»-057-1] 

AvsllabHity  of  Environmental 
Assessments  and  Findings  of  No 
Significant  Impact 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Notice. 

SIMMARY:  We  are  advising  the  public 
that  four  environmental  assessments 
and  findings  of  no  significant  impact 
have  been  prepared  by  the  Animal  and 
Plant  Health  Inspection  Service  relative 
to  the  issuance  of  permits  to  allow  the 
field  testing  of  genetically  engineered 
organisms.  The  environmental 
assessments  provide  a  basis  for  our 
conclusion  that  the  field  testing  of  the 
genetically  engineered  organisms  will 
no«  present  a  risk  of  introducing  or 
disseminating  a  plant  pest  and  will  not 
have  a  significant  impact  on  the  quality 
of  the  human  environment.  Based  on  its 
findings  of  no  significant  impact,  the 
Animal  and  Plant  Health  Inspection 


Service  has  determined  that 
environmental  impact  statements  need 
not  be  prepared. 

ADDRESSES:  Copies  of  the  environmental 
assessments  and  findings  of  no 
significant  impact  are  available  for 
public  ins(>ection  at  USDA,  room  1141, 
South  Building,  14th  Street  and 
Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  those  documents  are  requested 
to  call  ahead, on  (202)  690-2817  to 
facilitate  entry  into  the  reading  room. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Arnold  Foudin,  Deputy  Director, 
Biotechnology  Permits,  BBEP,  APHIS, 
Suite  5B05.  4700  River  Road  Unit  14f, 
Riverdale,  MD  20737-1237;  (301)  734- 
7612.  For  copies  of  the  environmental 
assessments  and  findings  of  no 
significant  impact,  contact  Mr.  Clayton 
Givens  at  (301)  734-7612;  e-mail: 
cgivens@aphis.usda.gov.  Please  refer  to 
the  permit  numbers  listed  below  when 
ordering  documents. 
SUPPLBMBfTARY  INFORMATtONt  The 
regulations  in  7  CFR  part  340  (referred 
to  below  as  the  regulations)  regulate  the 
introduction  (importation,  interstate 
movement,  and  release  into  the 
environment)  of  genetically  engineered 
organisms  and  products  that  are  plant 
pests  or  that  there  is  reason  to  believe 
are  plant  pests  (regulated  articles).  A 


permit  must  be  obtained  or  a 
notification  acknowledged  before  a 
regulated  article  may  be  introduced  into 
the  United  States.  The  regulations  set 
forth  the  permit  application 
requirements  and  the  notification 
procedures  for  the  importation, 
interstate  movement,  and  release  into 
the  environment  of  a  regulated  article. 

In  the  course  of  reviewing  each  permit 
apphcation,  APHIS  assessed  the  impact 
on  the  environment  that  releasing  the 
organisms  under  the  conditions 
described  in  the  permit  applicatron 
would  have.  APHIS  has  issued  permits 
for  the  field  testing  of  the  organisms 
listed  below  after  concluding  that  the 
organisms  will  not  present  a  risk  of 
plant  pest  introduction  or  dissemination 
and  will  not  have  a  significant  impact 
on  the  quality  of  the  human 
environment.  The  environmental 
assessments  and  findings  of  no 
significant  impact,  which  are  based  on 
data  submitted  by  the  applicants  and  on 
a  review  of  other  relevant  literature, 
provide  the  public  with  documentation 
of  APHIS'  review  and  analysis  of  the 
environmental  impacts  associated  with 
conducting  the  field  tests. 

Environmental  assessments  and 
findings  of  no  significant  impact  have 
been  prepared  by  APHIS  relative  to  the 
issuance  of  permits  to  allow  the  field 
testing  of  the  following  genetically 
engineered  organisms: 


Permit  No. 

Pemiittee 

Date  issued 

Organisms 

Field  test 
location 

96-094-01 

Pioneer    Hi-Bred    Jntematonal, 
Inc. 

5^1-96 

Com  plants  geneticaity  engineered  to  express  resistance  to  cer- 
tain diseases. 

Iowa  and 
Pennsylva- 

9fr-051-04 
96-127-02 

Biosource  Technologies,  Inc 

Washington  State  University 

&-4-96 
6-26-96 

Tobacco  mosaic  virus  genetically  engineered  to  contain  genes 

ol  pharmaceutical  interest. 
Wheat  stripe  fungus  genetically  engineered  to  contain  a  marker 

Kentucky. 
Washington. 

96-156-01 

Tusiceoee  University 

6-26-96 

Sweet  potato  plants  genetically  engineered  for  tolerance  to  the 
hertjidde  glufosinate. 

Alat>ama. 

The  environmental  assessments  and 
findings  of  no  significant  impact  have 
bee^  prepared  in  accordance  with:  (1) 
The  National  Environmental  Policy  Act 
of  1969,  as  amended  (NEPA)(42  U.S.C. 
4321  et  seq.),  (2)  Regulations  of  the 
Council  on  Environmental  Quality  for 
implementing  the  procedural  provisions 
of  NEPA  (40  CFR  parts  1500-1508),  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS'  NEPA 
Implementing  Procedures  (7  CFR  part 
372). 


Done  in  Washington,  DC,  this  26th  day  of 
August  1996. 
Terry  L.  Medley, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 
(FR  Doc.  96-22212  Filed  8-29-96;  8:45  am] 

BHiJNG  COOE  3410-44-P 


Forest  Service 

National  Urt)an  and  Community 
Forestry  Advisory  Council 

agency:  Forest  Service,  USDA. 

ACTION:  Notice  of  partially  closed 
meeting. 


SUMMARY:  The  National  Urban  and 
Community  Forestry  Advisory  Council 
will  meet  in  Overland  Park,  Kansas, 
September  19-21,  1996.  The  Council  is 
comprised  of  15  members  appointed  by 
the  Secretary  of  Agriculture.  The 
meeting  will  be  chaired  by  Genni  Cross 
of  The  Trust  for  Public  Land/California 
ReLeaf.  The  purpose  of  the  meeting  is  to 
receive  status  reports  on  the  Council's 
annual  report,  continue  discussion  on 
emerging  issues  in  Urban  and 
Community  Forestry,  and  vote  on  the 
1997  Challenge  Cost-Share  grant 
categories.  The  Challenge  Cost-Share 
grant  categories  identified  by  the 
Council  are  advertised  annually  to 
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solicit  propf)8als  for  funding  which  will 
advance  the  knowledge  of,  and  promote 
interest  in,  urban  and  community 
forestry.  Pursuant  to  5  U.S.C. 
552b(c)(9)(B),  the  meeting  will  be  closed 
firom  approximately  8:30  to  9:30  a.m.  on 
September  21  in  order  for  the  Coiincil 
to  vote  on  the  categories  for  the 
Challenge  Qost-Share  grant  program  in 
fiscal  year  1997.  Otherwise,  the  meeting 
is  open  to  the  public,  and  time  will  be 
provided  at  the  beginning  of  each  major 
agenda  topic  for  public  input.  In  order 
to  schedule  public  input,  individuals 
must  request  time  to  speak  and  specific 
topic(s)  to  be  addressed  by  September  6, 
1996.  I 

Council  discussion  is  limited  to 
Forest  Service  staff  and  Council 
members.  Persons  who  wish  to  bring 
urban  and  cpmmunity  forestry  matters 
to  the  attention  of  the  Coimcil  may  file 
written  statements  with  the  Coimcil 
staff  before  or  after  the  meeting. 
DATES:  The  meeting  will  be  held 
September  19-21, 1996. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Best  Western  Hallmark  Inn,  7000  W. 
108th  Street,  1-435  @  Metcalf,  Overland 
Park,  Kansa4.  A  tour  of  local  projects 
will  be  held  ion  Sept.  19,  9:00  a.m.-3:00 
p.m. 

Send  written  statements  and/or 
proposed  agenda  items  to  Suzanne  M. 
del  Villar,  Executive  Assistant,  National 
Urban  and  Community  Forestry 
Advisory  Council,  1042  Park  West 
Court.  Glen\lrood  Springs,  CO  81601. 
FOn  FURTHEn  INFORMATION  CONTACT: 
Suzanne  M.  del  Villar,  Cooperative 
Forestiy  Sta^,  (970)  928-9264. 

Dated:  August  19, 1996. 
Dan  Glicianaa, 
Secretary  ofA^culture. 
[FR  Doc.  96-2fel56  Filed  8-29-96;  8:45  am] 
nuMG  cooe  mio-ii-m 

COMMUTES  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procuremerit  List;  Additions 

AGBICY:  Coiimittee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

action:  Add  tions  to  the  procurement 

list. 


SUMMARY:  Tl  is  action  adds  to  the 
Procurement  List  commodities  and 
services  to  be  furnished  by  nonprofit 
agencies  emi>loying  persons  who  are 
blind  or  have  other  severe  disabilities. 
EFFECTIVE  DAITE:  September  30, 1996. 
ADDRESS:  Cotnmittee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 


Disabled,  Crystal  Square  3.  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLBMENTARY  INFORMATION:  On  April 
5,  May  13,  Jime  7,  28,  July  5, 8  and  12,  ^ 
1996,  the  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled  published  notices  (61  FR 
15225,  22026.  29080,  33711,  35710  and 
36705)  of  proposed  additions  to  the 
Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 

aualified  nonprofit  agencies  to  provide 
le  commodities  and  services  and 
impact  of  the  additions  on  the  ciurent 
or  most  recent  contractors,  the 
Committee  has  determined  that  the 
commodities  and  services  listed  below 
are  suitable  for  prociuement  by  the 
Federal  Government  under  41  U.S.C. 
46-43C  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  niunber  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodities  and  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits- Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodities  and  services  are  hereby 
added  to  the  Procurement  List: 

Ccnnmodities 

Tape,  Electronic  Data  Processing 

7045-01-321-0642 

Frame,  Picture 

7105-01-419-5293 
7105-01^19-5296 
7105-01-419-5305 
7105-01^19-5319 
7105-01-419-5322 
7105-01-419-5332 
7105-01-419-5338 
7105-01-419^-5344 
7105-01-419-5353 


7105-01-419-5351 

7105-01-419-5355 

7105-01-424-7865 

7105-01-424-6475 

7105-01-424-6473 

7105-01-424-6476 

7105-01^24-6471 

7105-01-424-6477 

7105-01^24-6478 

7105-01-424-6472 

7105-01-424-6479 

7105-01-424-6474 

7105-01-424-6480 

7105-01-424-6481 

7105-01-424-6490 

7105-01-424-6492 

7105-01-424-6485 

7105-01-424-6482 

7105-01-424-6483 

7105-01-424-6494 

7105-01-424-6497 

7105-01-424-6488 

7105-01-424-6484 

7105-01-424-6488 

7105-01-424-6501 

7105-01-424-6491  ' 

7105-01-424-6487 

7105-01-424-6489 

7105-01-424-6503 

7105-01-424-6495  . 

7105-01-424-6498 

7105-01-424-6493 

7105-01-424-6504 

7105-01-424-6505 

7105-01-424-6499 

Pen,  RoUerball,  Executive  and  Refill 

7510-00-425-5709 
7510-00-425-5710 
7520-01-424-4861 

Mop,  Chami  Twist  and  Refill 

M.R.900 
M.R.  935 

Mop,  Deck  Twist  and  Refill 

M.R.  989 
M.R.  969 

Dustpan     - 

M.R.  996 

Duster,  Ostrich  Feather  and  Lambswool 

M.R.  991 
M.R.  922 

Services,  Administrative  Services, 
Social  Security  Administration,  6400 
Old  Branch  Avenue,  Camp  Springs, 
Maryland 

Administrative  Services,  General         ' 
Services  Administration,  Federal 
Supply  Service  (3FS),  Northeast 
Distribution  Center,  Burlington,  New 
Jersey 

Administrative/General  Support 
Services,  (GSA/FSS  Region  7), 
General  Products  Commodity  Center. 
Fort  Worth,  Texas  (Up  to  50%  of  the 
Government's  requirement) 
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Grounds  Maintenance,  Tripler  Army 

Medical  Center,  Oahu,  Hawaii 
Janitorial/Custodial,  Argonne  USARC, 

10  S  100  S  Frontage  Road,  Darien, 

Illinois 
Switchboard  Operation,  Department  of 

Veterans  Affairs  Medical  Center, 

Nashville,  Tennessee 
Warehouse  Operation,  Naval  Air 

Warfare  Center  Training  Systems 

Division,  12350  Research  Parkway, 

Orlando,  Florida. 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  imder  those  contracts. 
Beverly  L.  Milkman, 
Executive  Director. 

(PR  Doc.  96-22258  Filed  8-29-96;  8:45  am] 
MUMQOOM  OSS-OI-M 


Procurement  List;  Proposed  Additions 

agency:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to 

prociuement  list. 

summary:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  and  a  service  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
COMMENTS  MUST  BE  RECBVED  ON  OR 
before:  September  30, 1996. 
addresses:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INF0RMATK3N  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMBfTARY  INFORMATION:  This 
notice  is  published  piu^uant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  ail  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  to  procure 
the  commodities  and  service  listed 
below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities.  I  certify 
that  the  following  action  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities.  The  major 
factors  considered  for  this  certification 
were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 


other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  service  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodities  and 
service. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  service  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
service  proposed  for  addition  to  the 
Procurement  List. 

Conunents  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(8)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  commodities  and 
service  have  been  proposed  for  addition 
to  Procurement  List  for  production  by 
the  nonprofit  agencies  listed: 

Commodities 

Tape,  Pressiue-Sensitive  Adhesive 

7510-00-582-4771 
7510-00-582-4772 
7510-00-802-8311 
7510-00-159-4450 
NPA:  Cincinnati  Association  for  the 
Blind,  Cincinnati,  Ohio 

Coat,  Combat  Woodland,  Camouflage 

8415-01-390-8537 
8415-01-390-8538 
8415-01-390-8539 
8415-01-390-8540 
8415-01-390-8541 
8415-01-390-8542 
8415-01-390-8543 
8415-01-390-8544 
8415-01-390-8545 
8415-01-390-8546 
8415-01-390-8547 
8415-01-390-6548 
8415-01-390-8549 
8415-01-390-8551 
8415-01-390-8552 
8415-01-390-8553 
8415-01-390-8555 
8415-01-390-8557 
8415-01-390-9641 
8415-01-390-9646 
8415-01-390-9648 
8415-01-390-8550 
NPA:  Southside  Training  Employment 

Placement  Services,  Inc.,  Farmville, 

Virginia 


Service 

Janitorial/Custodial,  Biscayne  National 
Park.  Dade  County.  Florida,  NPA: 
Hope  Center.  Inc.,  Miami,  Florida. 

Bflveriy  L.  MUknun, 

Executive  Director. 

[PR  Doc.  96-22257  Filed  8-29-96;  8:45  am] 

MLUNO  COOe  63U-01-M 


COMMISSION  ON  CIVIL  RIGHTS 
Sunshine  Act  Meeting 

AQBICY:  U.S.  Commission  on  Qvil 

Rights. 

DATE  AND  TIME:  Friday,  September  20, 

1996.  8  a.m. 

PLACE:  Ramada  Inn,  Mississippi  Room, 

2700  U.S.  Highway  82  East,  Greenville, 

Mississippi  38704. 

STATUS: 
Agenda 

I.  Approval  of  Agenda 

II.  Approval  of  Minutes  of  July  Meeting 
ni.  Announcements 

IV.  Staff  Director's  Report 

V.  "Equal  Educational  Opportunity  Project 

Series:  Volume  I"  Report 

VI.  State  Advisory  Committee  Report — 
The  Impact  of  the  City  of  Richmond  v.  f.A. 

Croson  Decision  Upon  Minority  and 

Female  Business  Programs  in  Selected 

Cities  in  Ohio. 
Vn.  State  Advisory  Committee  Appointments 

for  District  of  Columbia,  Maryland. 

Michigan,  Nevada,  New  York. 

Washington,  and  California  (interim) 
Vni.  Future  Agenda  Items 

CONTACT  PERSON  FOR  FURTHER 
INFORMATION:  Barbara  Brooks.  Press  and 
Communications  (202)  376-8312. 

Dated:  August  26. 1996. 
Mignel  A.  Sapp, 

Parliamentarian. 

[PR  Doc.  96-22395  Filed  8-28-96;  2:07  pm) 

BILLING  COOE  633S-41-M 


DEPARTMENT  OF  COMMERCE 

Economic  Development 
Administration 

Petitions  by  Producing  Rrms  for 
Detennination  of  Eligibility  To  Apply 
for  Trade  Adjustment  Assistance 

AQBICY:  Economic  Development 
Administration  (EDA).  Commerce. 
ACTION:  To  give  firms  an  opportunity  to 
comment. 

Petitions  have  been  accepted  for  filing 
on  the  dates  indicated  from  the  firms 
listed  below. 
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List  of  Petitkdn  Action  by  Trade  Adjustment  Assistance  for  Period  07/17/96-08/19/96 


Firm  name 


Address 


•     Date 
petition  ac- 
cepted 


Product 


Lance  Garr  tent  Corporation  . 
Dwyer  Proqucts  Corporation 
Southern  Oregon  Sales,  Inc  . 


Sun  Valley 


'roducts,  Inc 


TCK  Manuti  icturing,  Inc  . 
Kahlund  En  ierprises,  Inc 


Creative  Mf rblecast  Manufacturing, 

Inc. 
Avtecti,  Incorporated 


Oak  Ridge  Designs  .... 

Wintron,  Inc  , 

Ewco  Entei  prises,  Inc 


Bogue  Exec  utive  Enterprises,  Inc  ... 

FRS  Industf  es,  Inc „ 

nc 


Rictrtman's 
Durex,  Inc 


Pt>qenix  Gej  ir  Corporation 


125  Hospital  Road,  Red  Bay,  AL 

35582. 
418  Nortti  Calumet  Avenue,  Michi- 
gan City,  IN  46360. 
18  Stewart  Avenue,  Medford,  OR 

97501. 
11505  38th  Street  South,  Horace, 

ND  58047. 
3965  Park  Avenue.  St.  Louis,  MO 

63110. 
3645  Hwy  200  East  Missoula,  MT 

59802. 
2020  Creek  Drive,  Rapkl  City,  SD 

57701. 
412  North  Red  Bud,  Broken  Anow, 

OK  74012. 
3875  East  Huntington,  Flagstaff,  AZ 

86004. 
250  Runville  Road,  Bellefonte,  PA 

16823.       • 
589  Fifth  Avenue,  17th  Fkwr,  New 

York.  NY  10017. 
1501  53rd  Street  West,  West  Pahn 

Beach,  FL  33407. 
64    North   4th   Street,    Fargo,    ND 

58107. 
301  NP  Avenue,  Fargo,  ND  58107 
5    Stahuber    Avenue,    Unkxi,    NJ 

07083. 
3301    East  Madison   Phoenix,  AR 

85034. 


07/24/96 

07/30/96 

08/01/96 

08/01/96 

08/05/96 

08/06/96 

08/09/96 

08/07/96 

08/13/96 

08/13/96 

08/13/96 

08/14/96 

08/16/96 

08/16/96 
08/19/96 

08/19/^ 


Cotton  shirts  for  men. 

Custom  compact  kitchen  systems  and  parts,  wet  bars 

and  refrigerators. 
Pears. 

Sunfk)wer  Seeds,  wheat  kernels  and  soyt>eans. 

Liners  for  ball  cap  visors,  and  holiday  decorative  fig- 
ures. 

Wood  and  metal  pKture  frames  and  mokJings  and 
supplies  for  picture  framing. 

Cultured  stone  bath  fixtures. 

PlastK  toy  products  and  components  for  pets. 

Blankets  of  cotton. 

Electronic   yokes,    power   supply    units    and   coils/ 

flybacks. 
GoM  rings,  necklaces  and  bracelets. 

Gas  Turtiine  aircraft  engine  parts. 

Award  rit)bons,  rut>ber  stamps,  engraving  and  print- 
ing. 
Commercial,  web  and  packaging  printing. 
Metal  stamping  and  fabricated  sheet  metal. 

Gears. 


The 
pursuant 
of  1974(1 
the  United 


to 


petitions  were  submitted 

Section  251  of  the  Trade  Act 
U.S.C.  2341).  Consequently, 
States  Department  of 
Commerce  has  initiated  separate 
investigations  to  determine  whether 

imports' into  the  United  States 
ke  or  directly  competitive 
produced  by  each  firm 
importantly  to  total  or 
p4ration  of  the  firm's  workers, 
th  ereof,  and  to  a  decrease  in 
prdduction  of  each  petitioning 


increased 

of  articles 

with  those 

contribute< 

partial  se 

or  threat 
I 


saJes  or 
firm. 


pari/ 


lea 


I  Trac  e 


Any 
interest  in 
a  public  h 
request  for 
by  the 
Division, 
Developmiit 
Departmen ; 
D.C.  20230 
business  o 
following 


having  a  substantial 
he  proceedings  may  request 
ring  on  the  matter.  A 
a  hearing  must  be  received 
Adjustment  Assistance 
Rjoom  7023,  Economic 
Administration,  U.S. 
of  Commerce,  Washington, 
no  later  than  the  close  of 
the  tenth  calendar  day 
publication  of  this  notice. 


The  Cata 
Assistance 
of  the 
are  submi 
A.ssistance. 


tie  I 
l(g( 


of  Federal  Domestic 
0  Fficial  program  number  and  title 
progrs  m  under  which  these  petitions 
ttep  is  11.313,  Trade  Adjustment 


Dated:  August  23, 1996. 

Brenda  A.  Johnson, 

Acting  Director,  Trade  Adjustment  Assistance 
Division. 

IFR  Doc.  96-22232  Filed  8-29-96;  8:45  am] 

BIUJNG  CODE  a61»-a4-M 

International  Trade  Administration 

[A-688-401] 

Calcium  Hypochlorite  From  Japan; 
Extension  of  Time  Limit  for 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
E)epartment  of  Commerce. 

ACTION:  Notice  of  extension  of  time  limit 
for  antidumping  duty  administrative 
review. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limits  of  the  preliminary  and  final 
results  of  this  administrative  review  of 
the  antidumping  duty  order  on  calcium 
hypochlorite  from  Japan.  The  review 
covers  the  period  April  1,  1995  through 
Mart:h  31. 1996. 

EFFECTIVE  DATE:  August  30,  1996. 


FOR  FURTHER  INFORMATION  CONTACT: 
Cameron  Cardozo  or  Stephanie  Moore, 
Office  of  CVD/AD  Enforcement,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  N.W.,  Washington,  D.C,  20230; 
telephone:  (202)  482-2786. 

SUPPLEMENTARY  INFORMATION:  Because  it 
is  not  practicable  to  complete  this 
review  within  the  original  time  limit, 
the  E)epartment  is  extending  the  time 
limits  for  the  completion  of  the 
preliminary  results  until  April  30, 1997 
and  of  the  final  results  until  120  days 
after  publication  of  the  preliminary 
results  of  this  review,  in  accordance 
with  section  751(a)(3)(A)  of  the  Tariff 
Act  of  1930,  as  amended  by  the  Uruguay 
Round  Agreements  Act  (URAA).  [See 
Memorandum  to  the  file  from  Jeffrey  P. 
Bialos  to  Robert  S.  LaRussa  on  file  in  the 
public  file  of  the  Central  Records  Unit, 
Room  B-099  of  the  Department  of 
Commerce). 

These  extensions  are  in  accordance 
with  section  751(a)(3)(A)  of  the  Tariff 
Act  of  1930,  as  amended  by  the  URAA 
(19  U.S.C.  1675  (a)(3)(A)). 
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Dated:  August  20, 1996. 

Jeffirey  P.  Bialos. 

Principal  Deputy  Assistant  Secretary  for 
Import  Administration. 

(FR  Doc.  96-22238  Filed  8-29-96;  8:45  am) 

BILUNG  CODE  3S10-08-P 


[A-122-047] 

Elemental  Sulpliur  From  Canada; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Reviews 

agency:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

action:  Notice  of  preliminary  results  of 

antidumping  duty  administrative 

reviews. 

SliMMARY:  In  response  to  requests  by 
respondents  and  a  U.S.  producer,  the 
Department  of  Commerce  (the 
Department)  is  conducting  two 
administrative  reviews  of  the 
antidumping  finding  on  elemental 
sulphur  from  Canada.  The  reviews  cover 
the  periods  December  1, 1992  through 
November  30, 1993,  and  December  1, 
1993  through  November  30, 1994. 

As  a  result  of  the  reviews,  we  have 
preliminarily  determined  that  sales  have 
been  made  below  foreign  market  value 
(FMV).  If  these  preliminary  results  are 
adopted  in  our  Rnal  results  of 
administrative  reviews,  we  will  instruct 
U.S.  Customs  to  assess  antidumping 
duties  equal  to  the  difference  between 
United  States  price  (USP)  and  FMV. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
Parties  who  submit  argument  in  these 
proceedings  are  requested  to  submit 
with  each  argument  (1)  a  statement  of 
the  issue  and  (2)  a  brief  summary  of  the 
argument. 

EFFECTIVE  DATE:  August  29. 1996. 
FOR  FURTHER  INFORMATION  contact: 
Karin  Price  or  Maureen  Flannery,  Office 
of  Antidumping  CompUance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230; 
telephone:  (202)  482-4733. 

SUPPLEMBTTARY  INFORMATION: 

Background 

On  December  17,  1973,  the 
Department  of  the  Treasury  published 
in  the  Federal  Register  (38  FR  34655) 
the  antidumping  finding  on  elemental 
sulphur  from  Canada.  On  November  26, 
1993  and  December  6,  1994,  the 
Department  published  in  the  Federal 
Register  notices  of  opportunity  to 
request  an  administrative  review  of  this 
antidumping  finding  for  the  periods 


December  1, 1992  through  November 
30, 1993  (58  FR  62326),  and  December 
1, 1993  through  November  30, 1994  (59 
FR  62710),  respectively. 

With  respect  to  the  1992/1993 
administrative  review,  on  December  30, 

1993,  Pennzoil  Sulphur  Company 
(Pennzoil),  a  domestic  producer  of 
elemental  sulphur,  requested  that  we 
conduct  an  administrative  review  of 
Alberta  Energy  Co.,  Ltd.  (Alberta), 
Allied-Signal  Inc.  (AlUed),  Brimstone 
Export  (Brimstone),  Burza  Resources 
(Burza),  Fanchem,  Husky  Oil  Ltd. 
(Husky),  Mobil  Oil  Canada,  Ltd.  (Mobil), 
Norcen  Energy  Resources  (Norcen), 
Petrosul  International  (Petrosul), 
Saratoga  Processing  Co.,  Ltd.  (Saratoga), 
and  Sulbow  Minerals  (Sulbow).  On 
December  21, 1993,  Petrosul  requested 
revocation  of  the  finding  with  respect  to 
itself.  The  review  was  initiated  on 
January  18. 1994  (59  FR  2593). 

With  respect  to  the  1993/1994 
administrative  review,  on  December  29, 

1994,  Pennzoil  requested  that  we 
conduct  an  administrative  review  of 
Alberta,  Husky,  Mobil,  Norcen,  and 
Petrosul.  On  December  28, 1994, 
Petrosul  requested  revocation  of  the 
finding  with  respect  to  itself,  and.  on 
December  30, 1994,  Mobil  requested  an 
administrative  review  of  its  sales.  The 
review  was  initiated  on  January  13, 
1995  (60  FR  3193). 

The  Department  is  conducting  these 
reviews  in  accordance  with  section  751 
of  the  Tariff  Act  of  1930,  as  amended 
(the  Act). 

Scope  of  the  Review 

Imports  covered  by  these  reviews  are 
shipments  of  elemental  sulphur  from 
Canada.  This  merchandise  is  classifiable 
under  Harmonized  Tariff  Schedule 
(HTS)  subheadings  2503.10.00. 
2503.90.00.  and  2802.00.00.  Although 
the  HTS  subheadings  are  provided  for 
convenience  and  for  U.S.  Customs 
purposes,  the  written  description  of  the 
scope  of  this  finding  remains 
dispositive. 

The  periods  of  review  are  December  1, 
1992  through  November  30,  1993,  and 
Decemt)er  1,  1993  through  Novemt)er 
30, 1994.  The  1992/1993  review  covers 
eleven  companies,  and  the  1993/1994 
review  covers  five  companies. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  and  to  the 
Department's  regulations  are  references 
to  the  provisions  as  they  existed  on 
December  31, 1994.  Pursuant  to  section 
291(a)(2)(B)  of  the  Uruguay  Round 
Agreements  Act  (URAA),  the  provisions 
of  that  Act  apply  only  to  reviews 
requested  on  or  after  January  1. 1995. 


Thus,  although  the  1993/1994  review 
was  initiated  after  the  effective  date  of 
the  amendments  pursuant  to  the  URAA, 
those  provisions  do  not  apply  to  this 
review. 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  conducted  verification  of  the 
sales  information  provided  by  Mobil  in 
the  1992/1993  administrative  review. 
We  conducted  the  verification  using 
standard  verification  procedures, 
including  onsite  inspection  of  the 
manufacturer's  facilities,  the 
examination  of  relevant  sales  and 
financial  records,  and  selection  of 
original  documentation  containing 
relevant  information.  Our  verification 
results  are  outlined  in  the  public 
version  of  the  verification  report. 

Be>st  Information  Available 

We  preliminarily  determine,  in 
accordance  with  section  776(C)  of  the 
Act,  that  the  use  of  best  information 
available  (BIA)  is  appropriate  fdr  Mobil 
in  the  1992/1993  and  the  1993/1994 
administrative  reviews,  for  Petrosul  in 
the  1992/1993  and  the  1993/1994 
administrative  reviews,  for  Norcen  in 
the  1992/1993  administrative  review, 
and  for  Allied,  Bnmstone.  Burza. 
Fanchem.  and  Sulbow  in  the  1992/1993 
administrative  review,  and  that  the  use 
of  partial  BLA  is  appropriate  for  Husky 
in  the  1992/1993  and  the  1993/1994 
administrative  reviews.  Section  776(c) 
of  the  Act  requires  the  Department  to 
use  BIA  whenever  a  company  refuses  or 
is  unable  to  produce  information 
requested  in  a  timely  manner  or  in  the 
form  required,  or  otherwise  significantly 
impedes  an  investigation. 

m  deciding  what  to  use  as  BIA, 
section  353.37(b)  of  the  Department's 
regulations  provide  that  the  Department 
take  into  account  whether  a  party 
refuses  to  provide  requested  information 
or  impedes  a  proceeding.  Prior 
Department  practice  has  been  to 
determine,  on  a  case-by-case  basis,  what 
constitutes  BIA.  When  it  is  necessary  to 
base  a  firm's  antidumping  margin 
completely  on  BIA.  the  Department  uses 
a  two-tiered  approach  in  its  choice  of 
BIA.  When  a  company  refuses  to 
provide  the  information  in  the  form 
required  by  the  Department  or  otherwise 
significantly  impedes  the  proceeding 
(first  tier),  the  Department  will  normally 
assign  to  that  company  the  higher  of  (1) 
the  highest  rate  found  for  any  firm  in 
the  less-than-fair-value  (LTFV) 
investigation  or  a  prior  administrative 
review,  or  (2)  the  highest  rate  found  in 
the  current  review  for  any  firm.  When 
a  company  substantially  cooperates 
with  the  Department's  requests  for 
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information  but  fails  to  provide  the 
information  requested  in  a  timely 
manner  or  in  the  form  required  (second 
tier),  the  Department  will  normally 
assign  to  mat  company  the  higher  of  (1) 
the  highest  rate  ever  applicable  to  that 
company  from  either  the  LTFV 
investigaiion  or  a  prior  administrative 
review,  of  (2)  the  highest  calculated  rate 
in  the  cuirent  review  for  any 
respondent.  See  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews  and  Revocation  in  Part  of  An 
Antidumping  Duty  Order  (Antifriction 


Bearings 
Bearings) 


France,  G  ermany,  Italy,  Japan, 


Romania, 


and  the  United  Kingdom  (58  PR  39729, 


39739,  Ju 


Other  Than  Tapered  Roller 
and  Parts  Thereof  from 


Singapore.  Sweden.  Thailand 


y  26. 1993).  The  Department's 


use  of  a  t\  /o-tiered  methodology  was 
upheld  in  Allied-Signal  Aerospace  Co. 
V.  United  States,  996  F.2d  1185  (Fed. 
Qr.  1993), 

A.  Mobil 

In  both  administrative  reviews, 
Pennzoil  alleged  that  Mobil  made  sales 
in  the  comparison  market  at  prices 
below  the  cost  of  production  (COP). 
Based  on  jhese  allegations,  the 
Departmeht  found  reasonable  grounds 
to  believelor  suspect  that  Mobil's  sales 
were  belo^  cost,  and  initiated  cost 
investigatj  ons  pursuant  to  section  773(b) 
of  the  Act  in  each  review.  In  response 
to  our  requests  for  cost  information, 
Mobil  submitted  cost  questioimaire 
responses  and  supplemental  cost 
questionn  lire  re.sponses.  However,  we 
have  detefmined  that  these  cost 
responses icannot  be  used  to  calculate 
margins  iii  either  administrative  review 
and  have  preliminarily  determined  that 
total  BLA  ^hould  be  applied  to  Mobil.  As 
Mobil  has  substantially  cooperated  with 
the  Department  in  its  requests  for 
informaticn,  we  have  determined  to 
apply  secc  nd-tier  BLA  as  described 
above  to  K  [obil  for  the  preliminary 
results  of  (lach  review.  For  a  further 
discussior  of  the  Department's 
determine  ion  that  second-tier  BLA  is 
appropriale  for  Mobil,  see  Decision 
Memorandum  to  Joseph  A.  Spetrini, 
Deputy  AslBistant  Secretary  for 
Compliance,  dated  June  4, 1996, 
"Whether  lo  Use  Best  Information 
Available  for  Husky  Oil  Ltd.  and  Mobil 
Oil  Canadi,  Ltd.  in  the  1992/1993 
Administrative  Review  of  Elemental 
Sulphur  frpm  Canada,"  and  Decision 
Memorandum  to  Joseph  A.  Spetrini, 
Deputy  Af^istant  Secretary  for 
Compiiante,  dated  June  4, 1996, 
"Whether  ;o  Use  Best  Information 
Available  or  Husky  Oil  Ltd.  and  Mobil 
Oil  Canadi  i,  Ltd.  in  the  1993/1994 
Administr  itive  Review  of  Elemental 


Sulphur  from  Canada,"  which  are  on 
file  in  the  Central  Records  Unit  (room 
B-099  of  the  Main  Commerce  Building) 
(BIA  memoranda).  Accordingly,  the  rate 
assigned  to  Mobil  for  the  1992/1993 
administrative  review  is  42.80  percent, 
the  rate  for  Husky  from  that 
administrative  review.  The  rate  assigned 
to  Mobil  for  the  1993/1994 
administrative  review  is  11.79  percent, 
the  rate  for  Husky  firom  that 
administrative  review.  For  purposes  of 
the  final  results  of  review  for  the  1993/ 
1994  period,  we  will  consider  final  rates 
in  the  1992/1993  administrative  review 
in  determining  BLA  for  Mobil. 

B.  Petrosul 

Petrosul,  a  reseller  of  elemental 
sulphur,  reported  third-country  sales  in 
the  1992/1993  administrative  review 
and  home-market  sales  in  the  1993/1994 
administrative  review.  In  both  reviews, 
Pennzoil  alleged  that  Petrosul  made 
sales  in  the  comparison  market  at  prices 
below  the  COP.  Based  on  these 
allegations,  the  Department  found 
reasonable  grounds  to  believe  or  suspect 
that  Petrosul's  sales  were  below  cost, 
and  initiated  a  cost  investigation 
pursuant  to  section  773(b)  of  the  Act  in 
each  review.  The  statute  is  concerned 
specifically  with  the  COP  of  the 
merchandise,  and  Petrosul  does  not 
itself  produce  the  elemental  sulphur  it 
sells.  Department  practice  in  such 
situations  is  to  compare  the  production 
costs  of  the  producer  (Petrosul's 
suppliers/ producers),  plus  the 
producer's  selling,  general,  and 
administrative  (SG&A)  expenses,  plus 
the  SG&A  expenses  of  the  seller 
(Petrosul),  to  the  seller's  home-market/ 
third-country  sales  to  determine 
whether  sales  in  the  comparison  market 
were  made  below  the  COP.  See  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Fresh  and  Chilled  Atlantic 
Salmon  from  Norway  [56  FR  7661, 
February  25, 1991)  and  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews:  Oil  Country  Tubular  Goods 
from  Canada  (56  FR  38408,  August  13. 
1991).  Therefore,  in  each  administrative 
review,  the  Department  requested  that 
Petrosul  provide  certain  cost 
information,  i.e.,  information  regarding 
its  own  selling,  general,  and 
administrative  expenses  and  profit,  and 
'  a  list  of  its  suppliers  of  elemental 
sulphur. 

In  the  1992/1993  administrative 
review,  Petrosul  did  not  respond  to  our 
request  for  its  own  cost  data.  In  the 
1993/1994  administrative  review, 
Petrosul  did  not  respond  to  our  requests 
for  its  own  cost  data  or  for  a  list  of  its 
suppliers  of  elemental  sulphur.  We  have 
thus  preliminarily  determined  that 


Petrosul  has  not  cooperated  with  the 
Department  in  its  requests  for 
information,  and  have  determined  to 
apply  first-tier  BLA  as  described  above 
to  Petrosul  for  the  preliminary  results  of 
each  review.  Accordingly,  the  rate 
assigned  to  Petrosul  for  the  1992/1993 
administrative  review  is  42.80  percent, 
the  rate  for  Husky  from  that 
administrative  review.  The  rate  assigned 
to  Petrosul  for  the  1993/1994 
administrative  review  is  28.90  percent, 
the  highest  final  rate  applicable  to  any 
company  in  this  case,  Timshel's  rate 
from  the  1986/1987  review  of  this 
finding.  See  Elemental  Sulphur  from 
Canada;  Final  Results  of  Antidumping 
Duty  Administrative  Review  and 
Revocation  in  Part  (55  FR  13179,  April 
9, 1990).  For  purposes  of  the  final 
results  of  review  for  the  1993/1994 
period,  we  will  consider  final  rates  in 
the  1992/1993  administrative  review  in 
determining  BIA  for  Petrosul. 

C.  Norcen 

In  the  course  of  the  1992/1993 
administrative  review,  Norcen 
responded  that  its  related  company  sold 
sulphur  to  a  U.S.  customer,  but  that  the 
related  company  did  not  know  whether 
the  sulphur  picked  up  by  the  U.S. 
customer  at  the  plant  gate  in  Canada 
ever  entered  the  United  States.  Norcen 
further  stated  that  the  related  company 
was  never  paid  for  the  merchandise. 
The  E)epartment  requested  that  Norcen 
respond  to  the  questionnaire  since  the 
information  on  the  record  of  the  review 
indicates  that  these  sales  may  constitute 
U.S.  sales.  Norcen  responded  that  it 
declined  to  answer  the  questionnaire. 
Therefore,  we  have  determined  that 
Norcen  has  been  uncooperative,  and 
have  assigned  to  Norcen  the  first-tier 
BLA  rate  of  42.80  percent,  the  rate  for 
Husky  from  that  administrative  review 
and  the  highest  rate  applicable  to  any 
company  in  this  case. 

D.  Allied,  Brimstone,  Burza,  Fanchem, 
and  Sulbow 

In  the  1992/1993  administrative 
review,  Allied,  Brimstone,  Burza, 
Fanchem,  and  Sulbow  did  not  respond 
to  the  questionnaire.  Therefore,  we  have 
determined  that  these  companies  have 
been  uncooperative,  and  have  assigned 
to  them  the  first-tier  BIA  rate  of  42.80 
percent,  the  rate  for  Husky  from  that 
administrative  review  and  the  highest 
rate  applicable  to  any  company  in  this 
case. 

E.  Husky 

We  have  determined  that  the  use  of 
partial  BIA  is  appropriate  for  Husky  for 
the  1992/1993  and  the  1993/1994 
administrative  reviews  (see  BIA 
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memoranda).  As  discussed  in  the  BIA 
memoranda,  in  addition  to  other 
deficiencies  in  its  responses,  Husky  did 
not  comply  with  the  Department's 
request  that  it  report  costs  for  all 
facilities  accounting  for  at  least  90 
percent  of  its  production  volume  in 
either  review,  and,  in  the  1992/1993 
review,  did  not  report  cost-of- 
manufacturing  data  for  its  U.S.  sales  of 
powdered  sulphur,  as  requested. 
However,  since  we  are  able  to  calculate 
a  margin  for  Husky  in  each  review  using 
data  which  Husky  has  provided,  we 
have  determined  that  partial  BIA  is 
appropriate.  Accordingly,  we  have  used 
Husky  data  as  partial  BIA  for  the 
missing  data.  For  the  facility  for  which 
no  sulphur  costs  were  reported,  we  used 
the  highest  cost  of  manufacturing 
calculated  for  any  facility  for  which 
costs  were  reported  and  the  production 
volume  of  the  fecility  for  which  costs 
were  not  reported  to  calculate  the 
weighted-average  cost  of  manufacturing. 
We  have  assigned,  as  BLA  for  each  of 
Husky's  sales  of  powdered  sulphur  in 
the  1992/1993  review,  the  highest 
weighted-average  margin  in  that  review, 
calculated  on  the  basis  of  Husky's  sales 
of  liquid  and  formed  sulphur. 

United  States  Price 

For  both  administrative  reviews,  the 
Department  has  based  US?  for  Husky  on 
purchase  price,  in  accordance  with 
section  772(b)  of  the  Act,  because  the 
merchandise  was  sold  to  unrelated  U.S. 
purchasers  prior  to  importation.  We 
calculated  purchase  price  based  on  f.o.b. 
plant  or  delivered  prices  to  unrelated 
customers.  We  made  adjustments, 
where  applicable,  for  discounts, 
brokerage  and  handling,  foreign  inland 
freight,  tank  car  expenses,  and  U.S. 
duties,  in  accordance  with  section 
772(d)(2)  of  the  Act.  In  addition,  when 
U.S.  sales  were  compared  to  home- 
market  sales,  we  adjusted  USP  for  the 
Canadian  Goods  and  Services  Tax 
(GST),  in  accordance  with  our  practice 
outlined  in  the  following  section  on 
Value  Added  Tax.  No  other  adjustments 
were  claimed  or  allowed. 

Value  Added  Tax 

In  light  of  the  Federal  Circuit's 
decision  in  Federal  Mogul  v.  United 
States,  CAFC  No.  94-1097,  the 
Department  has  changed  its  treatment  of 
home  market  consumption  taxes.  Where 
merchandise  exported  to  the  United 
States  is  exempt  from  the  consumption 
tax,  the  Department  will  add  to  USP  the 
absolute  amount  of  such  taxes  charged 
on  the  comparison  sales  in  the  home 
market.  This  is  the  same  methodology 
that  the  Department  adopted  following 
the  decision  of  the  Federal  Circuit  in 


Zenith  v.  United  States.  988  F.  2d  1573, 
1582  (1993),  and  which  was  suggested 
by  that  court  in  footnote  4  of  its 
decision.  The  Court  of  International 
Trade  (CIT)  overturned  this 
methodology  in  Federal  Mogul  v.  United 
States.  834  F.  Supp.  1391  (1993),  and 
the  Department  acquiesced  in  the  CIT's 
decision.  The  Department  then  followed 
the  CIT's  preferred  methodology,  which 
was  to  calculate  the  tax  to  be  added  to 
USP  by  multiplying  the  adjusted  USP  by 
the  foreign  market  tax  rate;  the 
Department  made  adjustments  to  this 
amount  so  that  the  tax  adjustment 
would  not  alter  a  "zero"  pre-tax 
dumping  assessment. 

The  foreign  exporters  in  the  Federal 
Mogul  case,  however,  appealed  that 
decision  to  the  Federal  Circuit,  which 
reversed  the  CIT  and  held  that  the 
statute  did  not  preclude  the  Department 
from  using  the  "Zenith  footnote  4" 
methodology  to  calculate  tax-neutral 
dumping  assessments  (i.e.,  assessments 
that  are  unaffected  by  the  existence  or 
amount  of  home  market  consumption 
taxes).  Moreover,  the  Federal  Circuit 
recognized  that  ceiVain  international 
agreements  of  the  United  States,  in 
particular  the  General  Agreement  on 
Tariffs  and  Trade  (GATT)  and  the  Tokyo 
Roimd  Antidumping  Code,  required  the 
calculation  of  tax-neutral  dumping 
assessments.  The  Federal  Circuit 
remanded  the  case  to  the  CIT  with 
instructions  to  direct  the  Department  to 
determine  which  tax  methodology  it 
will  employ. 

The  department  has  determined  that 
the  "Zenith  footnote  4"  methodology 
should  be  used.  First,  as  the  Department 
has  explained  in  numerous 
administrative  determinations  and  court 
filings  over  the  past  decade,  and  as  the 
Federal  Circuit  has  now  recognized, 
Article  VI  of  the  GATT  and  Article  2  of 
the  Tokyo  Round  Antidumping  Code 
required  that  dumping  assessments  be 
tax-neutral.  This  requirement  continues 
under  the  new  Agreement  on 
Implementation  of  Article  VI  of  the 
General  Agreement  on  Tariffs  and 
Trade.  Second,  the  URAA  explicitly 
amended  the  antidumping  law  to 
remove  consumption  taxes  from  the 
home  market  price  and  to  eliminate  the 
addition  of  taxes  to  USP,  so  that  no 
consumption  tax  is  included  in  the 
price  in  either  market.  The  Statement  of 
Administrative  Action  (p.  159) 
explicitly  states  that  this  change  was 
intended  to  result  in  tax  neutrality. 

While  the  "Zenith  footnote  4" 
methodology  is  slightly  different  from 
the  URAA  methodology,  in  that  section 
772(d)(1)(C)  of  the  pre-URAA  law 
required  thaf  the  tax  be  added  to  USP 
rather  than  subtracted  from  home- 


market  price,  it  does  result  in  tax- 
neutral  duty  assessments.  In  sum,  the 
Department  has  elected  to  treat 
consumption  taxes  in  a  manner 
consistent  with  its  longstanding  policy 
of  tax-neutrality  and  with  the  GATT. 

Foreign  Market  Value 

Based  on  a  comparison  of  the  volume 
of  home-market  sales  to  third-country 
sales,  we  determined  that  Husky's  home 
market  was  viable  during  each  period  of 
review.  Therefore,  in  accordance  with 
section  773(a)(1)(A)  of  the  Act,  we  based 
FMV  on  f.o.b.  plant  and  delivered  prices 
to  unrelated  purchasers  in  the  home 
market. 

During  the  course  of  each 
administrative  review,  Pennzoil  alleged 
that  Husky  made  home-market  sales  of 
elemental  sulphur  at  prices  below  its 
COP.  Based  on  these  allegations,  the 
Department  determined  that  it  had 
reasonable  grounds  to  believe  or  suspect 
that  Husky  had  sold  the  subject 
merchandiss  in  the  home  market  at 
prices  below  the  COP.  We  therefore 
initiated  cost  investigations  in  each 
administrative  review,  in  accordance 
with  section  773(b)  of  the  Act,  and 
investigated  whether  Husky  sold  such 
or  similar  merchandise  in  the  home 
market  at  prices  below  the  COP.  In 
accordance  with  19  CFR  353.51(c),  we 
calculated  COP  for  Husky  as  the  sum  of 
costs  of  materials,  labor,  factory 
overhead,  and  general  expenses,  and 
compared  COP  to  home-market  prices 
net  of  movement  expenses. 

In  accordance  witn  section  773(b)  of 
the  Act,  in  determining  whether  to 
disregard  home-market  sales  made  at 
prices  below  the  COP,  we  examined 
whether  such  sales  were  made  in 
substantial  quantities  over  an  extended 
period  of  time,  and  whether  such  sales 
were  made  at  prices  which  permitted 
recovery  of  all  costs  within  a  reasonable 
period  of  time  in  the  normal  course  of 
trade.  To  satisfy  the  requirement  of 
section  773(b)(1)  that  below-cost  sales 
be  disregarded  only  if  made  in 
substantial  quantities,  we  applied  the 
following  methodology.  For  each  model 
for  which  less  than  10  percent,  by 
quantity,  of  the  home-market  sales 
during  the  period  of  review  were  made 
at  prices  below  the  COP,  we  included 
all  sales  of  that  model  in  the 
computation  of  FMV.  For  each  model 
for  which  10  percent  or  more,  but  less 
than  90  f)ercent,  of  the  home-market 
sales  during  the  period  of  review  were 
priced  below  the  COP  of  the 
merchandise,  we  excluded  from  the 
calculation  of  FMV  those  home-market 
sales  which  were  priced  below  the  COP, 
provided  that  they  were  made  over  an 
extended  period  of  time.  For  each  model 
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for  wliich  |90  percent  or  more  of  the 
home-maiket  sales  during  the  period  of 
review  ware  priced  below  the  COP  and 
were  made  over  an  extended  period  of 
time,  we  disregarded  all  sales  of  that 
model  in  Our  calculation  and,  in 
accordance  with  section  773(b)  of  the 
Act,  we  used  the  constructed  value  (CV) 
of  those  niodels,  as  described  below. 
See,  e.g.,  Mechanical  Transfer  Presses 
from  Japati;  Final  Results  of 
Antidumping  Duty  Administrative 
Review  (59  FR  9958,  March  2, 1994). 

In  accordance  with  section  773(b)(1) 
of  the  Act  j  to  determine  whether  sales 
below  cost  had  been  made  over  an 
extended  ^riod  of  time,  we  compared 
the  numbfl^  of  months  in  whidi  sales 
below  cost  occurred  for  a  particular 
model  to  the  number  of  months  in 
which  that  model  was  sold.  If  the  model 
was  sold  itt  fewer  than  three  months,  we 
did  not  disregard  below-cost  sales 
unless  there  were  below-cost  sales  of 
that  model  in  each  month  sold.  If  a 
model  was  sold  in  three  or  more 
months,  we  did  not  disregard  below- 
cost  sales  unless  there  were  sales  below 
cost  in  at  least  three  of  the  months  in 
which  the  model  was  sold.  We  used  CV 
as  the  basi$  for  FMV  when  an 
insufficient  number  of  home-market 
sales  were  made  at  prices  above  CCH'. 
See  Tapend  Roller  Bearings  and  Parts 
Thereof,  Finished  and  Unfinished,  from 
fapan  and  Tapered  Roller  Bearings, 
Four  Inches  or  Less  in  Outside 
Diameter,  and  Components  Thereof, 
from  Japait  Final  results  of 
Antidumpmg  Duty  Administrative 
Reviews  (5«  FR  64720.  December  8. 
1993). 

Because  Husky  provided  no 
indication  that  its  below-cost  sales  of 
models  witfain  the  "greater  than  90  ' 
percent"  and  the  "between  10  and  90 
percent"  categories  were  at  prices  that 
would  pen^it  recovery  of  all  costs 
within  a  reasonable  period  of  time  and 
in  the  normal  course  of  trade,  we 
disregarded  those  sales  within  the  "10 


to  90  percent"  category  which  were 
made  below  cost  over  an  extended 
period  of  time.  In  addition,  as  a  result 
of  our  COP  test  for  home-market  sales  of 
models  within  the  "greater  than  90 
percent"  category,  we  based  FMV  on  CV 
for  all  U.S.  sales  for  which  there  were 
insufficient  sales  of  the  comparison 
home-market  model  at  or  above  COP. 
Finally,  where  we  found,  for  certain  of 
Husky's  models,  home-market  sales  for 
which  less  than  10  percent  were  made 
below  COP,  we  used  all  home-maricet 
sales. of  those  models  in  our 
comparisons. 

In  accordance  with  section  773  of  the 
Act,  for  those  U.S.  models  for  which  we 
were  able  to  find  a  home-maricet  such  oc 
similar  match  that  had  sufficient  above- . 
cost  sales,  we  calculated  FMV  based  on 
f.o.b.  or  delivered  prices  to  unrelated 
purchasers  in  the  home  market.  We 
made  adjustments,  where  applicable,  for 
inland  freight,  tank  car  expenses,  credit 
expenses,  royalty  expenses,  Canadian 
G^,  diffierences  in  the  physical 
characteristics  of  the  merchandise,  and 
differences  in  packing.  We  also  added  to 
FMV  U.S.  credit  expenses  and  royalty 
expenses,  as  appropriate.  ^ 

In  accordance  with  section  773(e)  of 
the  Act,  CV  includes  the  costs  of 
materials  and  fabrication,  general 
expenses,  profit,  and,  where  relevant, 
packing  for  shipment  to  the  United 
States.  We  used  Husky's  home-market 
selling  expenses  pursuant  to  section 
773(e)(lKB)  of  the  Act.  We  used  Husky's 
actual  general  expenses  as  they  were 
greater  than  the  statutory  minimum  of 
ten  percent  of  COM  but  applied  the 
statutory  eight  percent  for  profit.  Where 
appropriate,  we  made  circumstance-of- 
sale  adjustments  for  differences  in  credit 
and  royalty  expenses.  No  other 
adjustments  were  claimed  or  allowed. 

Non-Shippers 

Based  on  the  information  on  the 
record,  the  Department  has  determined 
that  Alberta  and  Saratoga  had  no 


shipments  to  the  United  States  during 
the  period  December  1, 1992  through 
November  30, 1993.  and  that  Alberta 
and  Norcen  had  no  shipments  to  the 
United  States  during  the  period 
December  1, 1993  through  November 
30, 1994.  As  a  result,  the  rates  assigned 
to  these  companies  for  these  review 
periods  are  their  rates  firom  the 
immediately  preceding  administrative 
review.  Therefore,  for  Alberta,  which 
had  no  shipments  during  the 
administrative  review  covering  the 
period  December  1, 1991  through 
November  30, 1992  and  which  has  no 
individual  rate  firom  any  segment  of  the 
case,  the  rate  for  both  of  these  reviews 
continues  to  be  the  "All  Othera"  rate  of 
5.56  percent,  the  "new  shipper"  rate 
established  in  the  first  review 
conducted  by  the  Department  in  which 
a  "new  shipper"  rate  was  established 
(see  Elemental  Sulphur  from  Canada; 
Final  Results  of  Antidumping  Finding 
Administrative  Review  (61  FR  8239, 
March  4, 1996)  [Sulphur  Final)).  For 
Norcen,  whose  rate  for  the  1991/1992 
administrative  review  was  the  "All 
Othera"  rate  of  5.56  percent  [see 
Sulphur  Final),  the  rate  for  the  1993/ 
1994  review  is  5.56  percent,  its  rate 
firom  the  1991/1992  review.  For 
purposes  of  the  final  results  of  review 
for  the  1993/1994  period,  we  will 
consider  Norcen's  final  rate  in  the  1992/ 
1993  administrative  review  in 
determining  the  appropriate  rate  for 
Norcen.  For  Saratoga,  whose  most 
recent  rate  was  determined  in  the  1991/ 
1992  administrative  review  [see  Sulphur 
Final),  the  rate  for  the  1992/1993  review 
is  28.90  percent,  which  is  its  rate  firom 
the  1991/1992  review. 

Preliminary  Results  of  the  Reviews 

As  a  result  of  our  reviews,  we 
preliminarily  determine  that  the 
following  margins  exist  for  the  periods 
December  1, 1992  through  November 
30, 1993,  and  December  1, 1993  through 
November  30, 1994: 


Manufacturer/expofter 


Alberta  Enerpy  Co.,  Ltd 

AHied-Signal  line  

Brimstone  Export 
Burza  Resources 
Fanchem  ... 
Husky  OILK 


Mobil  Oil  CaAada,  Ltd 
Norcen  Enerpy  Resources  .... 

Petrosul  Intefnational  

Saratoga  Processing  Co.,  Ltd 


Time  period 

Margin^ 
(percent) 

12/1/92-1 1/3(V93 

^5.56 

12/1/93-11/30/94 

'5.56 

12/1/92-11/3093 

242.80 

12/1/92-1 1/3(y93 

242.80 

12/1/92-1 1/3(V93 

242.80 

12/1/92-1 1/30«3 

2  42.80 

12/1/92-1 1/3(V93 

42.80 

12/1/93-1 1/3(y94 

11.79 

12/1/92-11/30/93 

3  42.80 

12/1/93-11/30/94 

311.79 

12/1/92-1 1/3a«3 

2  42.80 

12/1/93-1 1/30»4 

■♦s.se 

12/1/92-1 1/30«3 

242.80 

12/1/93-1 1/3G/94 

2  28.90 

12/1/92-1 1/3(V93 

*  28.90 
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Manuiacturer/exporter 

Time  period 

(perosnt) 

SuKww  Minerals 

12/1/92-11/30/93 

2  42.80 

>  No  sNpments  or  sales  sut)ject  to  this  review.  The  firm  has  no  individual  rate  from  any  segment  of  this  proceeding.  As  a  result,  the  firm  wM  be 
sut)|ect  to  the  "all  others"  rate. 

^Non-cooperative  total  BIA  rate. 

■Cooperative  total  BIA  rate. 

*Ho  shipments  to  the  United  States  during  the  period  of  review.  Rate  is  ttie  rate  estat>Hst)ed  during  tt>e  immediatety  preceding  admmistrative 
review. 

s  Both  the  cooperative  and  the  non-cooperative  BIA  rates  may  change  for  the  final  review  results,  if  Husky's  rates  change  for  the  final  results. 


Parties  to  these  reviews  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice.  Interested 
parties  may  request  a  hearing  within  10 
ten  days  of  the  date  of  pubUcation.  Any 
hearing,  if  requested,  will  be  held  not 
later  than  44  days  after  the  date  of 
publication  or  the  first  workday 
thereafter.  Case  briefs  from  interested 
parties  may  be  submitted  not  later  than 
30  days  after  the  date  of  publication  of 
this  notice.  Rebuttal  briefs,  which  must 
be  limited  to  issues  raised  in  the  case 
briefs,  may  be  filed  not  later  than  37 
days  after  the  date  of  publication  of  this 
notice.  The  Department  will  publish  the 
final  results  of  these  administrative 
reviews,  including  the  results  of  its 
analysis  of  issues  raised  in  any  such 
written  comments. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
USP  and  FMV  may  vary  from  the 
percentages  stated  above.  Upon 
completion  of  the  reviews,  the 
Department  will  issue  appraisement 
instructions  directly  to  the  U.S.  Customs 
Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  elemental  suiphiu*,  entered 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date  of  the  final  results  of  these 
administrative  reviews,  as  provided  by 
section  751(a)(1)  of  the  Act:  (1)  The  cash, 
deposit  rates  for  the  reviewed 
companies  will  be  those  ratea 
esta^ished  in  the  final  results  of  the 
most  recent  revfew  in  which  the 
company  was  involved;  (2)  for 
previously  reviewed  or  investigated 
companies  not  listed  above,  the  cash 
deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period;  (3)  if  the  exporter  is 
not  a  firm  covered  in  either  of  these 
reviews,  a  prior  review,  or  the  original 
LTFV  investigation,  but  the 
manufecturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  inaerch3ndise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  these  or  any  previous  review, 


or  the  LTFV  investigation,  the  cash 
deposit  rate  will  be  the  "new  shipper" 
rate  of  5.56  percent  established  in  the 
first  review  conducted  by  the 
Department  in  which  a  "new  shipper" 
rate  was  established  [see  Sulphur  Final). 
These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
353.26  to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period- 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbiu-sement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

These  administrative  reviews  and 
notice  are  in  accordance  with  section 
751(a)(1)  of  the  Act  (19  U.S.C. 
1675(a)(1))  and  19  CFR  353.22. 

Dated:  August  22, 1996. 
Eabart  S.  LaRuoa, 

Acting  Assistant  Secretary  for  Import 

Administration. 
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Roses  aiKl  Other  Cut  Flowers  From 
Colombia;  Miniature  Carnations  From 
Colomblc;  Final  Results  of 
Countervailing  Duty  Administrative 
Reviews  of  Suspended  Investigations 

AQBICY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Conunerce. 
ACTION:  Notice  of  final  results  of 
countervailing  duty  administrative 
reviews  and  termination  of  suspended 
investigations. 

summary:  On  March  8, 1996,  the 
Department  of  Commerce  ("the 
Department")  published  the  preliminary 
results  of  its  administrative  reviews  of, 
and  its  intent  to  terminate,  the 
agreements  suspending  the 


countervailing  duty  investigations  on 
roses  and  other  cut  flowers  ("roses") 
from  Colombia  and  on  miniature 
carnations  ("minis")  from  Colombia.  We 
gave  interested  parties  an  opportunity  to 
comment  on  the  preliminary  results. 
After  reviewing  all  the  comments 
received,  we  determine  that  the 
Government  of  Colombia  ("GOC")  and 
producers/exporters  of  roses  and  minis 
have  complied  with  the  terms  of  the 
suspension  agreements  during  the 
period  January  1,  1994  through 
December  31, 1994.  We  also  determine 
that  the  producers/exporters  of  subject 
merchandise  have  not  received 
counterva liable  benefits  or  used  any 
program  under  review  for  a  period  of  at 
least  five  consecutive  years. 
Additionally,  we  determine  that  the 
GOC  and  producers/exporters  of  the 
subject  merchandise  (respondents)  have 
provided  sufficient  evidence  for  the 
Department  to  determine  that  it  is  Ukely 
that  producers/exporters  of  subject 
merchandise  will  not  in  the  future  apply 
for  or  receive  any  net  subsidy  on  the 
subject  merchandise  from  those 
programs  the  Department  has  foimd 
countervailable  in  any  proceeding 
involving  Colombia  or  from  other 
countervailable  programs.  Therefore,  we 
determine  that  respondents  have  met 
the  requirements  for  termination  of  the 
countervailing  duty  suspended 
investigation  on  roses  and  other  cut 
flowers  and  on  miniature  carnations  as 
outlined  in  the  Department's 
Regulations. 

EFFECTIVE  DATE:  August  30, 1996. 
FOR  FliflTHER  INFORMATION  CONTACT:  Rick 
Johnson  or  Jean  Kemp,  AD/CVD 
Enforcement  Group  III,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Ave.,  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-3793. 

SUPPLEMBITARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  and  to  the 
Department's  regulations  are  in 
reference  to  the  provisions  as  they 
existed  on  or  after  January  1, 1995,  the 
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effective  d«  te  of  amendments  made  to 
the  Tariff  Act  in  accordance  with  the 
Uruguay  Raund  Agreements  Act 
(URAA).     I 

Backgrounjl 

On  Marc^  8, 1996,  the  Department 
published  ^  the  Federal  Register  (61 
FR  9426)  the  preliminary  results  of  its 
administratSive  reviews  of  the 
agreements  suspending  the 
countervailing  duty  investigations  on 
roses  and  niinis  from  Colombia.  See 
Roses  and  ()ther  Cut  Flowers  From 
Colombia;  Suspension  of  Investigation, 
48  FR  2158  (January  18, 1983);  Roses 
and  Other  Cut  Flowers  From  Colombia; 
Final  Results  of  Countervailing  Duty 
Administrative  Review  and  Revised 
Suspension  Agreement,  51  FR  44930 
(December  15, 1986):  and  Miniature 
Carnations  from  Colombia;  Suspension 
of  Countervailing  Duty  Investigation,  52 
FR  1353  (January  13, 1987).  We  have 
now  completed  these  administrative 
reviews  in  accordance  with  section  751 
of  the  Ttuiff  Act  of  1930,  as  amended 
(the  Tariff  Act),  and  19  CFR  355.22. 

Scope  of  Rfllview 

The  prod<icts  covered  by  these 
administrative  reviews  constitute  two 
"classes  or  linds"  of  merchandise:  roses 
and  minis  ftom  Colombia.  During  the 
period  of  review  ("FOR"),  such 
merchandise  covered  by  these 
suspension  agreements  was  classifiable 
under  Harmonized  Tariff  Schedule 
("HTS")  itefi  numbers  0603.10.60, 
0603.10.70, 0603.10.80,  and  0603.90.00 
for  roses,  and  0603.10.30  for  minis.  The 
HTS  item  numbers  are  provided  for 
convenience  and  Customs  purposes 
only.  The  w^tten  descriptions  remain 
dispositive,  i 

These  reviews  of  the  suspended 
investigations  involve  over  600 
Colombian  iower  producers/exporters 
of  roses,  ov*  100  Colombian  flower 
producers/exporters  of  minis,  as  well  as 
the  GOC.  TniB  suspension  agreement  for 
minis  covert  ten  programs:  (1) 
BANCOLDEX  (funds  for  the  promotion 
of  exports);  (2)  Plan  Vallejo:  (3)  Institute 
de  Fomento  Industrial  (IFI);  (4)  Fondo 
Finandero  c(e  Proyectos  de  Desarrollo 
(FONADE);  (5)  Financiero  de  Desarrollo 
Territorial  (flNDETER);  (6)  Tax 
Reimburseirient  Certificate  Program 
("CERT");  (i)  Free  Industrial  Zones;  (8) 
Export  Credit  Insurance;  (9) 
Countertrade;  and  (10)  Research  and 
Development.  The  suspension 
agreement  fir  roses  covers  the  ten 
programs  listed  above,  as  well  as  (11) 
Air  Freight  Rates.  The  FOR  is  January  1, 
1994  through  December  31,  1994. 


Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received 
comments  from  the  respondents,  the 
GOC  and  Associacion  Colombiana  de 
Exportadores  de  Floras  ("Asocolflores"); 
and  the  petitioner,  the  Floral  Trade 
Council  ("FTC").  Comments  submitted 
consist  of  petitioner's  case  brief  of  April 
8, 1996;  and  respondents'  case  brief  of 
April  5, 1996  and  rebuttal  brief  of  April 
12. 1996. 

Comment  1 :  The  FTC  asserts  that, 
prior  to  any  termination,  the 
Department  must  request  confirmation 
that  no  CERT  rebates  were  fraudulently 
received  on  flower  exports  of  subject 
merchandise.  The  FTC  further  contends 
that  this  confirmation  should  be 
submitted  in  the  form  of  warehoused 
documents  or  affidavits  of  personnel  at 
Direccion  de  Investos  y  Aduanas 
Nacionales  ("DIAN,"  the  customs 
authority)  associated  with  the 
preparation  of  DIAN 's  1992  Annual 
report,  in  which  it  was  noted  that 
Panama  and  the  Netherlands  Antilles 
were  eliminated  from  the  CERT  program 
due  to  fi^ud.  Moreover,  the  FTC  states 
-  that  DIAN  officials  should  also  submit 
a  certification  describing  what  measures 
they  put  in  place  to  eliminate  the 
possibility  of  fraudulent  receipt  of  CERT 
rebates  over  the  five-year  period.  The 
FTC  concludes  that,  absent  such 
confirmation,  the  record  shows  "only 
that  flower  expmters  can  receive  CERT 
rebates  on  U.S.  exports  without 
detection  in  the  absence  of  an 
investigation." 

Respondents  note  that  the  Department 
examined  the  allegation  regarding  the 
submission  of  fictitious  invoices  for 
exports  to  Panama  and  the  Netherlands 
Antilles  in  the  1991-92  review  period, 
and  found  no  evidence  to  support  FTC's 
claims,  and  thus  found  that  there  was 
no  evidence  that  CERT  rebates  were 
received  for  exports  to  the  United 
States. 

Department's  Position:  In  order  to 
meet  the  regulatory  requirements  for 
termination  of  a  suspended 
investigation  under  355.25(a)t2),  the 
Department  must  determine  that  all 
producers  and  exporters  covered  have 
not  applied  for  or  received  any  net 
subsidy  on  the  merchandise  for  a  period 
of  at  least  five  consecutive  years,  which 
in  this  case  is  the  period  1990  through 
1994.  Petitioner's  allegation  concerning 
the  1991-92  period  was  examined  by 
the  Department  during  that  review,  and 
the  Department  found  no  evidence  to 
support  an  allegation  of  transshipment 
or  reshipment  of  the  subject 
merchandise,  ^ee  Roses  and  Other  Cut 


Flowers  from  Colombia;  Miniature 
Carnations  from  Colombia;  Final 
Results  of  Countervailing  Duty 
Administrative  Reviews  of  Suspended 
Investigations  (1991-2  Review)  60  FR 
42539,  42540-1  (August  16, 1995), 
Comment  3.  Hence,  the  Department 
determined  that  "with  respect  to  this 
issue  the  GOC  and  the  flower 
producers/exporters  were  in  compliance 
with  the  suspension  agreements  during 
the  PORs."  Because  the  Department 
found  no  indication  that  the  terms  of  the 
suspension  agreements  were  violated 
through  the  fraudulent  receipt  of  CERT 
rebates  on  subject  merchandise,  there  is 
no  requirement  on  respondents  to  place 
any  further  documents,  affidavits,  or 
certifications  on  the  record. 

In  fact,  the  GOC  has  already  certified 
that  it  has  "eliminated  all  subsidies  on 
(i)  miniature  carnations  and  (ii)  roses 
and  all  other  fresh  cut  flowers  exported 
to  the  United  States,  by  abolishing  for 
such  merchandise  for  at  least  three 
consecutive  years,  all  programs  that  the 
Secretary  of  Commerce  has  found 
countervailabie,"  and  that  it  will  "not 
reinstate  for  such  merchandise  those 
programs  or  substitute  other 
countervailabie  programs."  See  Letter 
from  Counsel  to  Respondents  to  the 
Department  of  Commerce,  February  2, 
1996.  Thus,  the  Department  determines 
that  no  further  certifications  are 
warranted  with  regard  to  this  issue. 
Comment  2:  The  FTC  argues  that 
because  CERT  rebates  are  not 
necessarily  tied  to  third-country 
exports,  the  Department  should 
reconsider  its  position  that  "rebates  tied 
to  exports  to  third  countries  do  not 
benefit  the  production  or  export  of  the 
subject  merchandise."  In  particular,  the 
FTC  contends  that  under  the  new 
statute  (19  U.S.C.  §  1677(5)(A)),  a 
coimtervailable  subsidy  is  a  subsidy 
which  is  specific,  and  export  subsidies 
are  specific  if  they  are  contingent  upon 
export  performance  (19  U.S.C. 
§  1677(5A)  (A)  &  (B)).  Petitioners  request 
that,  prior  to  termination,  the 
Departmeat  should  require  the  GOC  to 
abolish  CERT  rebates  for  all  flower 
exports. 

Respondents  argue  that  the  statute, 
the  Department's  regulations,  and  past 
determinations  clearly  refute 
petitioner's  contention.  Furthermore, 
respondents  assert  that  there  is  nothing 
in  the  URAA  which  would  change  the 
Department's  policy. 

Department's  Position:  We  agree  with  , 
respondents.  It  is  the  Department's 
continuing  policy  that  rebates  tied  to 
exports  to  third  countries  do  not  benefit 
the  production  or  export  of  the  subject 
merchandise  destined  for  the  United 
States.  We  found  no  evidence  in  the 
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questionnaire  responses  or  at 
verification  that  would  cause  us  to 
reconsider  our  position,  in  this  FOR  or 
in  the  last  five  consecutive  review 
periods.  (See  Roses  and  Other  Cut 
Flowers  from  Colombia;  Miniature 
Carnations  From  Colombia;  Final 
Results  of  Countervailing  Duty 
Administrative  Reviews  of  Suspended 
Investigations,  1993  Review,  61  PR 
94229  (Comment  3)  (March  8. 1996); 
Miniature  Carnations  from  Colombia; 
Final  Results  of  Countervailing  Duty 
Administrative  Review  and 
Determination  not  to  Terminate 
Suspended  Investigation,  59  PR  10790 
(Comment  7)  (March  8, 1994).  and  Roses 
and  Other  Cut  Flowers  from  Colombia: 
Miniature  Carnations  from  Colombia; 
Final  Results  of  Countervailing  Duty 
Administrative  Reviews  of  Suspended 
Investigations,  60  PR  42541  (Comment 
4)  (August  16, 1995)). 

As  the  Department  has  previously 
noted  in  this  case,  it  is  the  Department's 
policy  that  we  will  not  allocate  benefits 
tied  to  a  product  not  under  investigation 
over  a  product  imder  investigation 
unless  we  have  a  clear  reason  to  believe 
that  such  a  benefit  encourages 
production  or  export  to  the  United 
States  of  the  product  under 
investigation.  See  Miniature  Carnations 
from  Colombia;  Final  Results  of 
Countervailing  Duty  Administrative 
Review  and  Determination  Not  to 
Terminate  Suspended  Investigation,  59 
FR  10790, 10794  (March  8,  1994),  citing 
Industrial  Nitrocellulose  From  France; 
Final  Results  of  Countervailing  Duty 
Administrative  Review,  52  FR  833 
(January  9. 1987),  and  Certain  Fresh  Cut 
Flowers  from  Israel;  Final  Affirmative 
Countervailing  Duty  Determination,  52 
FR  3316  (February  3,  1987).  As 
respondents  have  noted,  the  existence  of 
export  subsidies  to  third  countries  could 
in  fact  serve  to  encourage  producers  to 
export  to  those  other  countries,  and  not 
to  the  United  States. 

While  the  URAA  makes  it  clear  that 
export  subsidies  are  per  se  specific, 
specificity  is  not  the  issue.  The  issue  is 
whether  export  subsidies  explicitly  tied 
to  non-subject  merchandise  (i.e.,  exports 
to  third  countries)  provide  a 
countervailable  benefit  to  subject 
merchandise.  Nothing  in  the  URAA  or 
its  legislative  history  indicates  that 
Congress  intended  to  countervail 
subsidies  tied  to  exports  to  third 
countries.  In  fact,  19  U.S.C.  §  1671(a) 
provides  for  the  imposition  of 
countervailing  duties  when  a 
countervailable  subsidy  is  provided  to 
"a  class  or  kind  of  merchandise 
imported,  or  sold  (or  likely  to  be  sold) 
for  importation,  into  the  United  States 
*  *  *  ."(emphasis  added).  The 


Department  is  continuing  its 
longstanding  practice  of  not 
countervailing  exptort  subsidies  tied  to 
third  countries.  Moreover,  since  the 
CERT  rebates  do  not  benefit  subject 
merchandise,  it  is  not  necessary  that  the 
GOC  eliminate  them  on  exports  to  third 
countries. 

Comment  3:  The  FTC  asserts  that  the 
Department  cannot  terminate  the 
suspended  investigations  for  a  period  in 
which  the  Department  could  not 
determine  whether  signatories  to  both 
suspension  agreements  accounted  for  85 
percent  of  imports  of  the  subject 
merchandise.  Specifically,  the  FTC 
argues  that  for  the  purposes  of  satisfying 
termination  requirements,  the 
Department  requires  that  the  same 
producer/exporters  account  for  85 
percent  of  the  merchandise  for  a  period 
of  five  consecutive  years.  Because  the 
Department  discovered,  in  the  1991  and 
1992  reviews,  that  the  GOC  had  not 
maintained  an  up-to-date  list  of 
signatories  for  both  suspension 
agreements,  the  FTC  suggests  that 
respondents  have  no  way  to  guarantee 
that  the  same  exporters  have  accounted 
for  85  percent  of  the  merchandise  for 
the  periods  1990  through  1994.  See 
Roses  and  Other  Cut  Flowers  from 
Colombia;  Miniature  Carnations  from 
Colombia;  Final  Results  of 
Countervailing  Duty  Administrative 
Reviews  of  Suspended  Investigations 
(1991-2  Review)  60  FR  42539,  42540 
(August  16,  1995). 

Respondents  argue  that  there  is  no  85- 
percent  test  for  termination,  but  rather 
the  termination  standards  require  that 
no  producer/exporter  covered  by  the 
suspension  agreement  receive  any  net 
subsidy  over  the  five-year  period. 
Respondents  note  further  that  the 
Department  found,  in  the  1993  review, 
that  no  countervailable  benefits  were 
provided  during  the  FOR  to  any  flower 
producer/exporter.  Because  the 
statutory  purpose  of  the  85  percent  rule 
is  to  ensure  that  "substantially  all" 
imports  do  not  benefit  ftt)m 
countervailable  subsidies,  according  to 
respondents,  the  85  percent  requirement 
is  met,  given  that  the  Department  has 
verified  that  100  percent  of  exports  do 
not  receive  any  benefit. 

Finally,  respondents  state  that  there  is 
no  Departmental  requirement  that  the 
same  producer/exporters  must  account 
for  85  percent  of  the  merchandise  for  a 
period  of  five  consecutive  years. 

Department's  Position:  Section  704(b) 
of  the  statute  provides  that  Commerce 
may  enter  into  a  suspension  agreement 
if  the  producers/exporters  accounting 
for  "substantially  all"  of  the  imports  of 
the  subject  merchandise  agree  to 
eliminate  (or  offset  completely) 


countervailable  subsidies.  The 
regulations  do  not  define  "substantially 
all"  imports.  However,  the  suspension 
agreements  require  that  producer/ 
exporters  accounting  for  85  percent  of 
the  imports  must  be  subject  to  the  terms 
of  the  suspension  agreements.  See  48  FR 
2158,  2161  (January  18.  1983)  (roses);  52 
FR  1353, 1356  (January  13,  1987) 
(miniature  carnations). 

The  Department's  regulations  provide 
that  the  Secretary  may  terminate  a 
suspended  investigation  if  the  Secretary 
concludes  that  all  producer/exporters 
covered  by  the  suspension  agreements 
have  not  applied  for  or  received  any  net 
subsidy  on  the  subject  merchandise  for 
a  period  of  at  least  five  consecutive 
years.  19  C.F.R.  §  355.25(2)(i)  (1995).  In 
Certain  Fresh  Cut  Flowers  from  Costa 
Rica,  the  case  cited  by  petitioner,  the 
Ctepartment  determined  that  the  same 
producer/exporters  who  have  accounted 
for  85  percent  of  the  merchandise  for  a 
period  of  five  consecutive  years  must 
not  have  applied  for  or  received  any  net 
subsidy  on  the  merchandise  during  that 
period  in  order  for  the  E)epartment  to 
terminate  the  suspended  investigation. 
However,  the  Department's  concern  in 
that  case  stemmed  from  the  fact  that,  in 
its  administration  of  that  suspension 
agreement,  the  Government  of  Costa 
Rica  eliminated  subsidies  only  to 
signatories,  not  all  producers/exporters 
of  the  subject  merchandise. 

In  contrast,  in  implementing  these 
agreements,  the  GOC  has  acted  to  ensure 
that  100  percent  of  companies 
producing  and  exporting  the  subject 
merchandise  were  in  compliance  with 
the  terms  of  the  roses  and  minis 
suspension  agreements,  whether  or  not 
those  companies  had  signed  these 
suspension  agreements. 

The  Department  has  found  that  all 
Colombian  producers/exporters  were  in 
full  compliance  in  the  1990, 1991, 1992, 
and  1993  administrative  reviews  of 
these  suspension  agreements.  In  the 
current  1994  administrative  reviews,  the 
Department  reviewed  and  verified 
information  at  each  GOC  agency  for  all 
producers/exporters  of  the  subject 
merchandise,  regardless  of  their 
signatory  status.  The  record  evidence  for 
the  1994  administrative  reviews 
indicates  that  all  Colombian  producers/ 
exporters  have  been  in  full  compliance 
with  the  agreements.  At  verification,  we 
analyzed  the  Colombian  Customs 
Authority's  export  statistics  of  all  flower 
companies  exporting  roses  and  minis  to 
the  United  States  and  Puerto  Rico.  At 
the  Central  Bank,  we  checked  computer 
records  of  exports  with  U.S.  and  Puerto 
Rican  country  identification  codes 
showing  that  no  CERT  payments  were 
made  to  any  flower  producers/exporters 
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for  shipments  jof  the  subject 
merchandise. 

At  BANCOLDEX.  we  reviewed  and 
verified  ail  PROEXPO/BAfMX>LDEX 
loans  issued  and  outstanding  in  the  FOR 
(see  Govemmwt  Verification  Report  of 
February  27, 1996)  and  we  have 
determined  that  all  Colombian  flowor 
producers/exporters  have  complied 
with  the  terms  of  the  suspension 
agreements  during  the  PCHl.  Similarly, 
we  verified  tbst  no  countervailable 
benefits  were  |ranted  to  or  received  by 
any  flower  producers/exporters  ka  Plan 
Vallejo,  Air  Freight  Rates,  Free 
Industrial  Zones,  and  the  Export  Credit 
Insurance  Program. 

Thus,  all  Colombian  flower 
producers/exporters  have  be«i  required 
to  comply  with  the  terms  of  the 
suspension  agreements.  Further,  the 
Department  has  determined  that  all 
producers/exfiorters  of  the  subject 
merchandise  have  been  in  fiill 
compliance  with  the  suspension 
agreements  for  five  consecutive  years. 
The  Department  has  verified  that  all 
producers/exporters  of  subject 
merchandise  (not  just  signatories  to  the 
agreements)  have  not  received  subsides 
on  the  subject  merchandise  during  the 
current  POR  or  during  any  VGR  firom 
1990  through  the  1994  period. 
Therefore,  the  Department  has 
determined  that  the  requirements  for 
termination  of  the  suspended 
investigationahave  been  met. 

Comment  4:  The  FTC  claims  that 
under  the  terms  of  the  suspension 
agreements,  tl|e  Department  applies 
outdated  bendimaric  interest  rates  to 
determine  "compliance"  with  the 
suspension  agreements.  The  FTC  objects 
to  the  Department's  practice  in  setting 
prospective  ai}d  outdated  benchmaik 
interest  rates  to  determine  conpliance 
with  the  tapms  of  the  suspension 
agreement^.  The  FTC  claims  that  the 
suspension  agreements  are  not  in  the 
public  intents^  because  Colombian 
flower  produoers/exporters  can 
"technically"  comply  with  the  terms  of 
the  suspensioti  agreements  while  at  the 
same  time  receive  loans  at  preferential 
interest  rates.  Because  the  benchmarks 
are  outdated,  the  FTC  asserts,  they  are 
incapable  of  eliminating  the  net  subsidy 
on  flowers.  Ft C  concludes  that  to 
terminate  the  suspension  agreements, 
the  Department  must  compare  the 
PROEXPO/Ba|icoklex  interest  rates  to 
current  interest  rate  benchmarks  for  the 
five  year  pericid  to  determine  that  all 
producer/exporters  covered  by  the 
suspension  aoreements  have  not  applied 
for  or  received  any  net  subsidy  on  the 
merchandise  for  a  period  of  at  least  five 
consecutive  years. 


Respondents  note  that  the  Department 
has  addressed  and  rejected  these 
arguments  in  earlier  reviews  of  these 
suspension  agreements.  See  Roses  and 
Other  Cut  Flowers  from  Colombia; 
Miniature  Carnations  From  Colombia; 
Final  Results  of  Countervailing  Duty 
Administrative  Reviews  of  Suspended 
Investigations.  1993  Review,  at  9431-32 
(Comment  5),  March  8, 1996. 
Furthermore,  respondents  claim  that 
petitioners  have  offered  no  basis  that 
would  support  a  different  finding  in  the 
1994  review. 

Deftartment's  Position:  We  agree  with 
respondents.  Because  these  suspension 
agreements  are  forward-looking,  the 
Department  sets  benchmark  interest 
rates  {Ht>spectively  for  these  agreements. 
[See  Miniature  Carnations  from 
Colombia:  Final  Results  of 
Countervailing  Duty  Administrative 
Review.  56  FR  14240  (April  8, 1991), 
Miniature  Carnations  from  Colombia; 
Final  Results  of  Countervailing  Duty 
Administrative  Review  and 
Determination  Not  To  Terminate 
Suspended  Investigation.  59  FR  10790, 
(March  8,  1994),  and  Roses  and  Other 
Cut  Flowers  from  Colombia:  Miniature 
Carnations  from  Colombia:  Final 
Results  of  Countervailing  Duty 
Administrative  Reviews  of  Suspended 
Investigations.  60  FR  42541  (August  16, 
1995)). 

At  verification  for  the  1994  POR,  the 
Department  examined  docimientation 
that  indicated  that  BANCOLOTX 
charged  interest  rates  on  its  shoFt-  and 
long-term  loans  above  the  Department's 
established  benchmark  rates  in  effisct 
during  the  POR.  The  Department  also^ 
foimd  that  the  companies  received 
BANCOLDEX  loans  on  terms  consistent 
with  th''  suspension  agreements. 
Con«^c     .itly,  we  have  determined  that 
res)        ants  were  in  compliance  with 
the  terms  of  the  suspension  agreements 
for  the  BANCOLXffiX  programs. 
Therefore,  we  determine  that  the  GOC 
did  not  confer  any  countervailable 
benefits  through  the  BANCOLDEX 
programs  during  the  POR.  Respondents 
complied  with  the  suspension 
agreements'  benchmarks  and  avoided 
receiving  countervailable  benefits 
during  the  POR,  resulting  in  a  situation 
analogous  to  non-use  for  the 
BANCOLDEX  programs  by  Colombian 
flower  producers/exporters  of  the 
subject  merchandise.  Therefore,  there  is 
no  basis  for  petitioner's  claim  that  the 
suspension  agreements  are  not  in  the 
public  interest. 

Comment  5:  The  FTC  asserts  that  the 
Department  should  reconsider  its  use  of 
the  subsidized  FINAGRO  interest  rate 
when  establishing  short-  and  long-term 
benchmarks.  The  FTC  argues  instead 


that  the  Department  use  weighted- 
average  interest  rates  of  available  non- 
government-related financing  at 
commercial  lending  rates  maintained  by 
the  Central  Bank.  In  addition,  the  FTC 
asserts,  citing  Rice  From  Thailand; 
Preliminary  Results  of  Countervailing 
Duty  Administrative  Review.  57  FR 
8437,  and  8439  (March  10, 1992),  that 
the  Department  is  not  required  to  look 
to  interest  rates  available  to  the 
agricultural  sector,  when  the  rates  are 
not  available  to  flower  producers/ 
exporters.  » 

Respondents  note  that  the  FTC  has 
argued  this  issue  repeat«ily  in  the 
course  of  these  proceedings,  and  the 
Department  has  consistently  rejected 
these  argiunents  on  an  equal  number  of 
occasions.  Moreover,  according  to 
respondents,  this  is  an  issue  of  no 
relevance  to  the  termination  proceeding, 
as  long  as  the  producer/exporters 
complied  with  the  terms  of  the 
suspension  agreements. 

Department's  Position:  We  agree  with 
respondents.  The  Department  has 
repeatedly  determined  that  FINAGRO  is 
a  major  intermediary  lender  to  the 
agricultural  sector,  and  therefore  is  an 
appropriate  alternative  basis  for  the 
Etepartment's  benchmarks.  See  Roees 
and  Other  Cut  Flowers  from  Colombia; 
Miniature  Carnations  From  Colombia; 
Ffnal  Results  of  Countervailing  Duty 
Administrative  Reviews  of  Suspended 
Investigations,  1993  Review  (Comment 
8),  61  FR  9429,  9433,  (March  8, 1996); 
Roses  and  Other  Cut  Flowers  from 
Colombia:  Miniature  Carnations  from 
Colombia;  Final  Results  of 
Countervailing  Duty  Administrative 
Reviews  of  Suspended  Investigations 
(1991-2  Review)  (Comments  6  and  7),  60 
FR  42539,  42542  (August  16, 1995);  and 
Miniature  Carnations  from  Colombia; 
Final  Results  of  Countervailing  Duty 
Administrative  Review  and 
Determination  Not  To  Terminate 
Suspended  Investigation  (Comment  8), 
59  FR  10790, 10794-95  (March  8,  1994). 
In  this  review  we  examined  potential 
alternative  benchmarks  and  continued 
to  find  that  RINAGRO  was  the  most 
appropriate  alternative  source  of 
financing  to  the  agricultural  sector. 

Finally,  we  note  that  by  terminating 
these  suspension  agreements,  any  issue 
regarding  the  establishment  of 
prospective  benchmarks  for  these  cases 
is  moot. 

Comment  6:  The  FTC  asserts  that  the 
Department  had  inadequate  evidence 
concerning  whether  signatories  are 
likely  to  apply  for  or  receive  any  net 
subsidy  on  the  merchandise.  The  FTC 
argues  that  the  Department  relied  on 
GOC  certifications  that  were 
substantially  the  same  as  the 


commitments  made  under  the 
suspension  agreements.  Furthermore, 
petitioner  claims  that  the  GOC  still 
maintains  BANCXDLDEX  benefits  and 
the  CERT  program.  The  FTC  cites  the 
Statement  of  Administrative  Actipn 
("SAA")  accompanying  the  URAA  as 
stipulating  that,  "as  long  as  a  subsidy 
program  continues  to  exist.  Commerce 
will  not  consider  company-  or  industry- 
specific  renunciations  of 
countervailable  subsidies,  by 
themselves,  as  an  indication  that 
continuation  or  reciurence  of 
coimtervailable  subsidies  is  unlikely." 

Respondents  argue  that  the 
certifications  supplied  to  the 
Department  exceed  both  the 
requirements  of  the  £>epartment's 
regulations  and  the  terms  of  the 
suspension  agreements.  Second, 
respondents  claim  that  abolition  of 
programs  (such  as  the  BANCOLDEX 
program)  is  not  required  for  termination 
for  non-use,  and  that  the  FTC  has  failed 
to  point  out  that  the  GOC  has  eliminated 
countervailable  benefits  by  eliminating 
•  preferential  rates  to  flower  producers/ 
exporters  under  the  BANCOLDEX 
program.  Third,  respondents  note  that 
the  Department  has  found  that  the  CERT 
program  has  been  abolished  for  flower 
exports  to  the  United  States  since  "at 
least"  1988.  In  conclusion,  respondents 
claim  that  the  FTC's  reliance  on  the 
SAA  is  ill-conceived,  because  the 
Department  has  relied  on  more  than 
simply  company-specific  renunciations: 
in  fact,  for  the  most  part,  the  subsidy 
programs  at  issue  no  longer  exist  for 
flower  producers/exporters;  the 
Department  has  the  aforementioned 
certifications  fit)m  the  GOC;  and  finally, 
there  is  a  record  of  "7-11  years" 
compliance  with  the  suspension 
agreements. 

Department's  Position:  We  agree  with 
respondents.  With  regard  to  CERT, 
flower  producers/exporters  are 
prohibited  by  Colombian  law  fix)m 
receiving  CERT  rebates  on  exports  to  the 
United  States  and  Puerto  Rico.  With 
regard  to  BANCOLDEX  loans  for  the 
period  1990-94,  flower  producers/ 
exporters  have  been  prohibited  by  the 
terms  of  various  GOC  resolutions  bom 
receiving  loans  at  countervailable  rates, 
and  have  been  unable  to  obtain  loans  at 
rates  below  the  Department's 
benchmarks  pursuant  to  Colombian  law 
and  BANCOLDEX  instructions  to 
refinancers  of  BANCOLDEX  loans. 
Furthermore,  the  GOC  has  certified  that 
it  will  not  confer  any  loans  constituting 
countervailable  subsidies  on  flower 
producers/exporters.  Finally,  the  record 
of  compliance  with  the  terms  of  these 
suspension  agreements  over  the  period 
1990-94,  together  with  the  actions 
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described  above,  indicates  that 
continuation  or  recurrence  of 
countervailable  subsidies  is  unlikely. 

Final  Results  of  Reviews 

After  considering  all  of  the  comments 
received,  we  determine  that  the  GOC 
and  the  producers/exporters  of  the 
subject  merchandise  have  complied 
Mfith  all  the  terms  of  the  suspension 
agreements  during  the  period  January  1, 
1994  through  December  31, 1994.  We 
determine  that  no  countervailable 
benefits  have  been  bestowed  on  subject 
merchandise,  and  furthermore,  that 
producers/exporters  of  subject 
merchandise  have  not  used  the  above 
programs  for  at  least  five  years  (or,  in 
the  case  of  programs  only  recently 
created,  for  the  life  of  the  program). 
Additionally,  we  note  that  the  GOC  has 
stated  for  the  record  that  it  will  institute 
or  maintain  appropriate  measures  to 
ensure  that  export  loan  programs  will  be 
administered  to  guarantee  &at  loans 
granted  to  recipients  are  comiiarable  to 
commercial  loans  that  a  flower 
producer/exporter  could  obtain  in  the 
market,  such  as  those  alternative 
sources  of  financing  available  to 
agriculture  in  Colwnbia,  and  will  not 
confer  any  loan  program  countervailable 
subsidies  on  flower  producers/ 
exporters.  Furthermore,  the  GOC  has 
certified  that,  for  the  subject 
merchandise,  it  shall  not  reinstate  those 
programs  which  the  Department  has 
found  coimtervailable,  and  it  shall  not 
substitute  other  countervailable 
programs.  Finally,  producers/exporters 
have  certified  that  they  will  not  apply 
for  or  receive  any  net  subsidy  on  exports 
to  the  United  States  of  subject 
merchandise  from  those  programs  that 
the  Department  has  found 
countervailable  in  any  proceeding 
involving  Colombia  or  ftt)m  other 
countervailable  programs. 

Therefore,  we  determine  that  the  GOC 
and  the  producers/exporters  covered  by 
these  agreements  have  met  the 
requirements  for  termination  of  the 
suspended  countervailing  duty 
investigations  on  roses  and  other  cut 
flowers  and  miniature  carnations,  as 
required  by  19  CFR  355.25.  We. 
therefore,  determine  to  terminate  the 
suspended  investigation  on  roses  and 
other  cut  flowers  from  Colombia  and  the 
suspended  investigation  on  miniature 
carnations  from  Colombia. 
Lastly,  as  a  result  of  this 
determination,  we  will  also  terminate 
the  reviews  in  progress  for  these 
agreements  covering  the  1995  period. 

These  administrative  reviews  and  this 
notice  are  in  accordance  with  sections 
751(a)(1)(C)  of  the  Tarifl^  Act  (19  U.S.C. 


1675(a)(1)(C)  and  1675(c))  and  19  CFR 
355.22  and  355.25. 

Dated:  August  26, 1996. 
Robert  S.  LaRiuu. 

Acting  Assistant  Secretary  for  Import 

Administration. 

(PR  Doc.  96-22235  Filed  8-29-96;  8:45  am] 

MUJNa  COM  ttlft-OC-P 


Intent  To  Revoke  Countervailii^  Duty 
Order 

AQB4CY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  intent  to  revoke 
countervailing  duty  order. 


SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  notifying  the  public 
of  its  intent  to  revoke  the  countervailing 
duty  order  Usted  below.  Domestic 
interested  parties  who  object  to 
revocation  of  this  order  must  submit 
their  comments  in  writing  not  later  than 
the  last  day  of  September  1996. 
EFFECTIVE  DATE:  August  30,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Albright  or  Maria  MacKay,  Office 
of  CVD/AD  Enforcement,  Import 
Administration,  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  NW.,  Washington.  DC  20230; 
telephone:  (202)  482-2786. 

SUPPLEMB<TARY  INFORMATION: 

Background 

TTie  Department  may  revoke  a 
countervailing  duty  order  if  the 
Secretary  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  required  by  the 
Department's  regulations  (at  19  C.F.R. 
355.25(d)(4)),  we  are  notifying  the 
public  of  our  intent  to  revoke  the 
countervailing  duty  order  listed  below, 
for  which  the  Department  has  not 
received  a  request  to  conduct  an 
administrative  review  for  the  most 
recent  four  consecutive  annual 
anniversary  months. 

In  accordance  with  section 
355.25(d)(4)(iii)  of  the  Department's 
regulations,  if  no  domestic  interested 
party  (as  defined  in  sections  355.2  (i)(3). 
(i)(4),  (i)(5),  and  (i)(6)  of  the  regulations) 
objects  to  the  Department's  intent  to 
revoke  this  order  pursuant  to  this 
notice,  and  no  interested  party  (as 
defined  in  section  355.2(i)  of  the 
regulations)  requests  an  administrative 
review  in  accordance  with  the 
Department's  notice  of  opportunity  to 
request  administrative  review,  we  shall 
conclude  that  the  countervailing  duty 
order  is  no  longer  of  interest  to 


45946 


Federal  Register  /  Vol.  61,  No.  170  /  Friday.  August  30,  1996  /  Notices 


interested  parties  and  proceed  with  the 
revocation.  H0wever,  if  an  interested 
party  does  re<^est  an  administrative 
review  in  accordance  with  the 
Department's  notice  of  opportunity  to 
vequest  admiiiistrative  review,  or  a 
domestic  interested  party  does  object  to 
the  Departme<»t's  intent  to  revoke 
pursuant  to  tl^s  notice,  the  Department 
will  not  revolqe  the  order. 


CountervailJng  < 
order 


Canada:  Steel  $ai\ 
(C-122-80^^ 


09/22/89.  54  FR  39032 


Opportunity  to  Object 

Not  later  than  the  last  day  of 
September  1906,  domestic  interested 
parties  may  object  to  the  Department's 
intent  to  revoke  this  countervailing  duty 
.order.  Any  submission  objecting  to  the 
revocation  mikst  contain  the  name  and 
case  number  if  the  order  and  a 
statement  that  explains  how  the 
objecting  party  qualifies  as  a  domestic 
interested  party  under  sections  355.2 
(i)(3).  (i)(4),  (il(5),  or  (i)(6)  of  the 
Department's  regulations. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
International  urade  Administration, 
Room  B-099,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Ave..  NW.,  Washington.  DC  20230. 

This  notice  is  in  accordance  with  19 
CFR355.25(d)(4)(i). 

Dated:  August  21. 1996. 
Jeffi«y  P.''BiaIc*, 

Principal  Deputy  Assistant  Secretary  for 

Import  Admini  ttration. 

IFR  Doc.  9e-22J236  Filed  8-29-96;  8:45  am) 

BILUNG  CODE  36 


>w-oe-p 


Export  TradQ  Certificate  of  Review; 
Notice  of  Application  To  Amend 

Certificate 

I 

summary:  Th^  Office  of  Export  Trading 
Company  Aflairs  ("OETCA"), 
International  Trade  Administration, 
Department  c  f  Commerce,  has  received 
an  application  to  amend  an  Export 
Trade  Certificate  of  Review.  This  notice 
summarizes  ihe  proposed  amendment 
and  requests  comments  relevant  to 
whether  the  Certificate  should  be 
issued. 

FOR  FURTHER  INFORMATION  CONTACT:  W. 
Dawn  Busby^  Director,  Office  of  Export 
Trading  Comipany  Affairs,  International 
Trade  Admiriistration,  (202)  482-5131. 
This  is  not  a  koll-free  number. 

SUPPLBMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 


1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  A 
Certificate  of  Review  protects  the  holder 
and  the  members  identified  in  the 
Certificate  from  state  and  federal 
government  antitrust  actions  and  firom 
private,  treble  damage  antitrust  actions 
for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the  Act 
and  15  CFR  325.6(a)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  siunmarizing  its  proposed 
export  conduct. 

Request  for  Public  Conunents 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
whether  an  amended  Certificate  should 
be  issued.  An  original  and  five  (5) 
copies  should  be  submitted  no  later 
than  20  days  after  the  date  of  this  notice 
to:  Office  of  Export  Trading  Company 
Affairs,  International  Trade 
Administration,  Department  of 
Commerce,  Room  1800H,  Washington, 
D.C.  20230.  Information  submitted  by 
any  person  is  exempt  from  disclosure 
imder  the  Freedom  of  Information  Act 
(5  y.S.C.  552).  Comments  should  refer 
to  this  application  as  "Export  Trade 
Certificate  of  Review,  appUcation 
number  89-7  A016." 

Geothermal  Energy  Association's 
("GEA")  original  Certificate  was  issued 
on  February  5. 1990  (55  FR  4647, 
February  9, 1990)  and  previously 
amended  on  November  7, 1990  (55  FR 
47784,  November  15, 1990);  April  17, 
1991  (56  FR  16328,  April  22, 1991): 
September  11, 1991  (56  FR  47068, 
September  17, 1991):  October  25, 1993 
(58  FR  58325,  November  1, 1993); 
September  26, 1994  (59  FR  50575, 
October  4, 1994);  and  March  6, 1996  (61 
FR  11189).  A  summary  of  the 
application  for  an  amendment  follows. 

Summary  of  the  Application 

Applicant:  Geothermal  Energy 
Association  ("GEA"),  2001  Second 
Street,  Suite  5,  Davis.  California  95616, 

Contact:  John  Armstrong,  Counsel, 
Telephone:  (703)  356-3100. 

Application  No.:  89-7 A016. 

Date  Deemed  Submitted:  August  23, 
1996. 

Proposed  Amendment:  Geothermal 
Energy  Association  seeks  to  amend  its 
Certificate  to: 

1.  Add  the  following  company  as  a 
new  "Member"  of  the  Certificate  within 
the  meaning  of  section  325.2(1)  of  the 
Regulations  (15  CFR  325.2(1)):  Ormat 
Technologies,  Inc.  as  the  controlling 


entity  of  the  GEA  Certificate  Member 
Ormat  International,  Inc. 

2.  Delete  the  following  companies  as 
"Membere"  of  the  Certificate:  Univereity 
of  Utah  Research  Institute;  and  Big  Bear 
Mud  &  Engineering  Company;  and 

3.  Change  the  hsUng  of  the  company 
names  for  the  ciurent  membere: 
"Calpine  Corporation"  d.b.a  "Santa 
Rosa  Geothermal  Company,  L.P."  to  the 
new  listing  "Calpine  Corporation";  and 
"Unocal  Geothermal  Division  and  its 
controlling  entity,  "Unocal 
Corporation"  to  "Union  Oil  of 
California",  d.b.a.  "Unocal  and/or 
Unocal  Corporation". 

Dated:  August  26. 1996.       . 
W.  Dawn  Busby, 

Director.  Office  of  Export  Trading  Company 
Affairs. 

[FR  Doc.  96-22161  Filed  8-2»-96;  8:45  am) 
BIUMG  CODE  3610-OR-P 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY:  U.S.  Consumer  Product  Safety 

Conunission. 

DATE  AND  TIME:  Thureday,  September  5, 

1996,  10:00  a.m. 

LOCATION:  Room  410,  East  West  Towers, 

4330  East  West  Highway,  Bethesda, 

Maryland. 

STATUS:  Closed  to  the  Public. 

MATTER  TO  BE  CONSIDERED: 

Compliance  Status  Report 

The  staff  will  brief  the  Commission  on  the 
status  of  various  compliance  matters. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sadye  E.  Ehmn,  Office  of 
the  Secretary,  4330  East  West  Highway, 
Bethesda,  MD  20207  (301)  504-0800. 

Dated:  August  27, 1996. 
Todd  A.  Stevenson, 

Deputy  Secretary. 

[FR  Doc.  96-22423  Filed  8-28-96;  3:25  pm) 

BILLING  CODE  6356-01-M 


DEPARTMENT  OF  EDUCATION 
Recognition  of  Accrediting  Agencies 

AGENCY:  Department  of  Education. 
ACTION:  Request  for  comments  on  an 
accrediting  agency's  requested 
expansion  of  scope  during  the  review  of 
its  application  to  the  Secretary  for 
renewal  of  recognition. 


DATES:  Commentors  should  submit  their 
written  comments  by  September  13, 
1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

.    Karen  W.  Kershenstein,  Director, 
Accreditation  and  State  Liaison 
Division,  U.S.  Department  of  Education, 
600  Independence  Avenue.  S.W.,  Room 
3915  ROB-3,  Washington,  DC  20202- 
5244,  telephone:  (202)  708-7417. 
Individuals  who  use  a 
teiecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  at  1-600-877-6339 
between  6  a.m.  and  7  p.m.,  Eastern  time, 
Monday  through  Friday. 

SUBMISSION  OF  THIRD-PARTY  COMMENTS: 
The  Secretary  of  Education  is  required 
by  law  to  publish  a  list  of  accrediting 
agencies  that  he  determines  to  be 
reliable  authorities  regarding  the  quaUty 
of  education  or  training  offered  by 
institutions  or  programs  they  accredit. 
The  National  Advisory  Committee  on 
Institutional  Quality  and  Integrity  (the 
"Advisory  Committee")  advises  the 
Secretary  on  specific  accrediting 
agencies  that  seek  to  be  recognized  by 
the  Secretary  or  to  be  granted  an 
expansion  of  scope. 

The  agency  listed  in  this  notice  is 
seeking  renewal  of  recognition  and  an 
expansion  of  scope,  which  was 
inadvertently  omitted  from  the  Federal 
Reigster  notice  dated  Tuesday,  July  9, 
1996.  The  Advisory  Committee  will 
consider  this  petition  for  renewal  and 
expansion  of  scope,  along  with  the 
petitions  listed  in  the  July  Notice,  at  its 
November  18-20,  1996  meeting. 

The  purpose  of  this  notice  is  to  invite 
interested  third  parties  to  present 
written  comments  on  the  agency  that 
will  be  reviewed  by  the  Advisory 
Committee.  In  order  for  Department  staff 
to  give  hill  consideration  to  the 
comments  received,  the  comments  must 
arrive  at  the  address  listed  above  not 
later  than  September  13, 1996.  All 
written  comments  received  by  the 
Department  in  response  to  this  notice 
will  be  reviewed  by  Department  staff  as 
part  of  its  evaluation  of  the  agency's 
compliance  with  the  criteria  for 
recognition. 

A  subsequent  Federal  Register  notice 
will  announce  the  meeting  and  invite 
individuals  and/or  groups  to  submit 
requests  for  oral  presentation  before  the 
Advisory  Committee  on  the  AMDA  and 
other  agencies  being  reviewed  at  the 
meeting.  That  notice,  however,  does  not 
constitute  another  call  for  written 
comment.  This  notice  is  the  only  call  for 
written  comment. 
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Request  for  Renewal  of  Recognition  and 
Expansion  of Scope 

The  agency  listed  below  is  seeking 
renewal  of  recognition  and  expansion  of 
scope: 

1.  The  American  Dietetic  Association 
(requested  scope  of  recognition:  the 
accreditation  of  coordinated 
undergraduate  programs  in  Dietetics 
and  postbaccalaureate  Dietetic 
Internships).  The  agency  is  seeking  an 
expansion  of  scope  for  (1)  Coordinated 
Programs  at  the  graduate  level;  (2) 
Dietetic  Technician  Programs 
(associated  degree  level);  and  (3) 
preaccreditation  status  for  all  programs. 

Public  Inspection  of  Petitions  and 
Third-Party  Comments 

All  third-party  comments  received  in 
response  to  this  call  for  comment,  as 
well  as  the  agency's  original  petition 
and  supporting  documentation,  and  the 
Department  staff  analysis  of  that 
petition  will  be  available  for  public 
inspection  and  copying  at  the  U.S. 
Department  of  Education,  ROB-3,  Room 
3915,  7th  and  D  Streets.  S.W., 
Washington,  DC  20202-5244,  telephone 
(202)  708-7417  between  the  hours  of 
8:00  a.m.  and  4:30  p.m.,  Monday 
through  Friday.  It  is  preferred  that  an 
appointment  be  made  in  advance  of 
such  inspection  and  copying. 

Dated:  August  26. 1996. 

David  A.  Longanecker, 

Assistant  Secretatyfor  Postsecondary 
Education. 

[FR  Doc.  96-22220  Filed  8-29-96;  8:45  am) 
BILUNQ  CODE  40MM>1-M 


Arbitration  Panel  Decision  Under  the 
Randoiph-Sheppard  Act 

agency:  Department  of  Education. 
ACTION:  Notice  of  Arbitration  Panel 
Decision  Under  the  Randoiph-Sheppard 
Act. 


SUMMARY:  Notice  is  hereby  given  that  on 
January  22, 1996,  an  arbitration  panel 
rendered  a  decision  in  the  matter  of 
Johnny  Wilson  v.  Georgia  Department  of 
Human  Resources,  (Docket  No.  R-S/92- 
4).  This  panel  was  convened  by  the  U.S. 
Department  of  Education  pi-rsuant  to  20 
U.S.C.  107d-2,  upon  receipt  of  a 
complaint  filed  by  Johnny  Wilson. 
FOR  FURTHER  INFORMATION  CONTACT:  A 
copy  of  the  full  text  of  the  arbitration 
panel  decision  may  be  obtained  from 
George  F.  Arsnow,  U.S.  Department  of 
Education,  600  Independence  Avenue, 
S.W.,  Room  3230,  Mary  E.  Switzer 
Building,  Washington,  D.C.  20202-2738. 
Telephone:  (202)  205-9317.  Individuals 
who  use  a  telecommunications  device 


for  the  deaf  (TDD)  may  call  the  TDD 
number  at  (202)  205-6298. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Randoiph-Sheppard  Act  (20 
U.S.C.  107d-2(c)),  the  Secretary 
publishes  a  synopsis  of  arbitration  panel 
decisions  affecting  the  administration  of 
vending  facilities  on  Federal  and  other 
property. 

Background 

In  October  1990  the  Georgia 
Department  of  Human  Resourced,  the 
State  licensing  agency  (SLA), 
announced  a  vacancy  at  a  new  facility. 
No.  1-350.  This  was  a  vending  machine 
facility  at  the  United  States  Postal 
Service  Mail  Processing  Center  in 
Duluth,  Georgia.  The  announcement  for 
this  facility  indicated  that  a  manager 
and  an  assistant  manager  would  be 
needed  at  this  location. 

Mr.  Johnny  Wilson  was  the  sucrnssfti! 
applicant  for  this  position  and  sev  .  al 
weeks  later  another  vendor  was  selected 
as  the  assistant  manager.  The 
complainant  employed  his  spouse  at  the 
facility.  The  assistant  manager  at 
various  times  also  employed  his  spouse 
and  occasionally  members  of  his  family. 
The  relationship  between  the  two 
vendors  became  increasingly  strained. 
The  SLA  initiated  action  to  discharge 
the  spouse  of  each  vendor. 

The  complainant  filed  a  complaint 
with  the  SLA  under  the  State  fair 
hearing  procedures.  Mr.  Wilson's 
complaint  included  two  additional 
grievances.  The  first  concerned  the 
equipment  required  for  the  start-up  of 
his  facility.  The  equipment  to  begin 
operation  of  complainant's  facility  had  . 
been  purchased  by  Georgia  Co-op  for  the 
Blind  and  leased  to  the  SLA  under  a 
lease-purchase  agreement  that  required 
monthly  payments.  The  SLA  passed 
these  payments  on  to  Mr.  Wilson  and 
the  assistant  manager  at  facility  No.  1- 
350.  This  charge  was  in  addition  to  the 
12  per  cent  set-aside  fee  on  net 
proceeds.  Secondly,  Mr.  Wilson  grieved 
the  decision  of  the  SLA  to  place  an 
additional  blind  vendor  at  a  cafeteria 
facility  at  the  Mail  Processing  Center. 
A  fair  hearing  was  conducted  by  the 
SLA  on  February  21, 1992,  regarding  the 
three  issues:  (1)  Dismissal  of  Mr. 
Wilson's  spouse.  (2)  The  assignment  of 
the  equipment  lease  payment  in 
addition  to  the  set-aside  fee  to 
complainant's  facility.  (3)  The  SLA's 
proposal  to  establish  the  cafeteria  as  a 
separate  facility  at  the  Mail  Processing 
Center. 

On  March  16,  1992,  the 
Administrative  Law  Judge  (ALJ)  ruled  in 
Mr.  Wilson's  favor  on  the  following 
issues.  The  ALJ  ruled  that  the  SLA  had 
exceeded  its  authority  in  terminating 
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the  employiient  of  the  vendor's  spouse. 
The  ALJ  ruled  that  the  monthly  lease- 
purchase  payments  assigned  to  facility 
No.  1-350  were  in  direct  violation  of  the 
Act,  Federallregulations,  and  the  SLA's 
own  policy  onanual,  all  of  which  require 
the  SLA  to  provide  equipment  to  blind 
vendors.  Thf  ALJ,  therefore,  directed 
that  the  SLA  reimburse  Mr.  Wilson  for 
all  equipme«t  charges  improperly 
assessed.  The  ALJ  also  ruled  that  the 
SLA's  propoisal  to  establish  a  cafeteria 
facility  at  th4  same  location  as  Mr. 
Wilson's  wa^  within  the  discretion  of 
the  SLA. 

On  April  1. 1992,  Mr.  Wilson 
appealed  thuee  portions  of  the  ALJ's 
decision  to  tfie  Secretary  of  the  U.S. 
Department  of  Education.  The  issues 
appealed  ware:  (1)  The  ruling  on  the 
proposed  neiw  cafeteria  facility.  (2)  The 
failiue  of  the  ALJ  to  award  interest  on 
the  reimbursement  payments  by  the 
SLA  to  Mr.  Wilson  for  the  lease- 
piut;hase  of  equipment.  (3)  The  failure 
of  the  ALJ  tq  award  attorney's  fees. 

These  issues  were  pending  before  a 
Federal  arbitration  panel  when  the  SLA 
imposed  a  three-day  susp)ension  without 
pay  on  complainant  as  the  result  of 
alleged  actions  taken  by  Mr.  Wilson  that 
impaired  th#  assistant  manager's  ability 
to  perform  his  duties  at  facilitv  No. 
1-350.  Mr.  Wilson  appealed  the  SLA's 
action  in  a  State  fair  hearing  proceeding 
before  an  Aij.  The  ALJ  denied  Mr. 
Wilson's  claim,  and,  subsequently,  the 
complainant  filed  a  grievance  with 
respect  to  this  matter  with  the  Secretary 
of  5ie  U.S.  Oepartment  of  Education. 
The  Secreta^  consolidated  this 
grievance  al^ng  with  the  earlier 
complaint. 

An  arbitrthion  hearing  was  held  on 
this  matter  <^n  June  29  and  30, 1994.  The 
issues  befor^  the  panel  were:  (1)  What 
remedy,  if  ahy,  is  appropriate  for  the 
three-day  suspension?  (2)  Did  the  State 
agency  imptoperly  award  the  cafeteria 
contract  to  tpie  detriment  of  Mr.  Wilson, 
and,  if  so,  What  is  the  appropriate 
remedy?  (3)  Can  the  arbitration  panel 
award  attormey's  fees  to  Mr.  Wilson, 
and,  if  so,  ia  such  an  award  justified? 
Prior  to  the  nearing,  the  parties  resolved 
the  issue  concerning  interest  on  the 
leased  equipment  payments  that  Mr. 
Wilson  made  to  the  SLA. 

Arbitration  Panel  Decision 

The  arbitration  panel  ruled  that  the 
SLA  did  not  or  would  not  violate  the 
Randolph-Sfceppard  Act  or  any 
regulations  jpromulgated  under  the  Act 
by  assigning  the  license  to  operate  the 
cafeteria  facility  to  a  vendor  other  than 
Mr.  Wilson^  The  p)aners  majority 
concluded.  With  one  dissent,  that  the 
conflict  between  the  agency's  duty  to 


protect  and  maximize  the  earnings  of 
existing  vendors  and  its  duty  to 
maximize  the  number  of  vendors 
operating  viable  facilities  is  a  matter 
committed  to  the  SLA's  discretion. 
Among  other  considerations,  even  if  Mr. 
Wilson's  vending  facility  revenues  were 
to  be  reduced  as  he  projected,  his 
facility  would  remain  one  of  the  most 
highly  remxmerative  in  the  entire  State. 

The  panel  also  ruled  that  the 
complainant  failed  to  show  that  the 
refusal  to  award  attorney's  fees  in  the 
State  fair  hearing  violated  any  State  or 
Federal  statute  or  regulations. 

Finally,  the  panel  ruled  that  the 
appropriate  remedy  for  the  concededly 
improper  suspension  of  the  complaintmt 
was  the  sum  withheld  for  his  three-day 
suspension  plus  interest  at  the  Federal 
funds  rate  together  with  costs,  including 
reasonable  attorney's  fees,  incurred  by 
Mr.  Wilson  in  contesting  the  matter  in 
the  State  fair  hearing  proceedings  and  in 
the  arbitration  proceedings.  The  panel 
majority  concluded,  with  one  dissent, 
that  an  award  of  attorney's  fees  was 
appropriate  and  not  barred  by  the 
Eleventh  Amendment  to  the  United 
States  Constitution. 

The  views  and  opinions  expressed  by 
the  panel  do  not  necessarily  represent 
the  views  and  opinions  of  the  U.S. 
Department  of  Education. 

Dated:  August  27, 1996. 
Judith  E.  Heumann, 

Assistant  Secretary  Special  Education  and 

Rehabilitative  Services. 

[FR  Doc.  96-22217  Filed  8-27-96;  8:45  am] 

BOUNQ  COOE40«M>1-P 


DEPARTMENT  OF  ENERGY 

Office  of  Arms  Control  and 
NonprolHeration  Policy;  Proposed 
Sutisequent  Anangement 

agency:  Department  of  Energy. 
ACTION:  Subsequent  arrangement. 

summary:  Pursuant  to  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
(42  U.S.C.  2160)  notice  is  hereby  given 
of  a  proposed  "subsequent 
arrangement"  to  be  carried  out  in 
Canada  under  the  Agreement  for 
Cooperation  Concerning  Civil  Uses  of 
Atomic  Energy  between  the  Government 
of  the  United  States  of  America  and  the 
Government  of  Canada,  signed  June  15, 
1955,  as  amended. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreement  involves  approval  of  the 
alteration  in  form  or  content  of 
irradiated  fuel  rods  from  the  H.B. 
Robinson  Nuclear  Power  Station  to 
produce  elements  for  irradiation  in  a 


research  reactor,  using  a  dry 
proliferation-resistant  fabrication 
process  in  accordance  yith  the  plan 
contained  in  the  dociunent  AECL/ 
KAERI/US  DOS  Joint  Development 
Program  for  the  Direct  Use  of  Spent 
PWR  Fuel  in  CANDU  (DUPIC),  dated 
November  1995. 

*  In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

Dated:  August  26, 1996. 

For  the  Department  of  Eneigy. 
Edward  T.  Fei, 

Deputy  Director,  International  Policy  and 
Analysis  Division,  Office  of  Arms  Control  and 
Nonprolifera  tion . 
[FR  Doc.  96-22188  Filed  8-29-96;  8:45  am) 

BILUNQ  CODE  e450-01-P 


Office  of  Arms  Control  and 
Nonproiiferation  Policy;  Proposed 
Subsequent  Arrangement 

agBi'CY:  Department  of  Energy. 
ACTION:  Subsequent  arrangement.  ^ 

summary:  Pursuant  to  Section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
(42  U.S.C.  2160),  notice  is  hereby  given 
of  a  proposed  "subsequent 
arrangement"  under  the  Agreement  for 
Cooperation  for  Civil  Uses  of  Atomic 
Power  between  the  United  States  and 
the  Republic  of  Argentina,  and  the 
Agreement  for  Cooperation  for  Civil 
Uses  of  Atomic  Power  between  the 
United  States  and  Brazil. 

The  subsequent  arrangement  to  be 
carried  out  imder  the  above-mentioned 
agreements  involves  the  conclusion  of 
protocols  concerning  the  suspension  of 
the  application  of  safeguards  by  the 
International  Atomic  Energy  Agency 
(IAEA)  imder  the  Safeguards  Transfer 
Agreement  between  the  Republic  of 
Argentina,  the  United  States  of  America 
and  the  L\EA,  signed  June  13, 1969;  and 
the  Safeguards  Transfer  Agreement 
between  the  Federative  Republic  of 
Brazil,  the  United  States  of  America  and 
the  L\EA,  signed  March  10, 1967,  and 
amended  July  27, 1972.  These 
agreements  will  be  replaced  by  a 
Quadripartite  Agreement  between 
Argentina,  Brazil,  the  Brazilian- 
Argentine  Agency  for  Accounting  and 
Control  of  Nuclear  Materials,  the  IAEA, 
and  by  the  Safeguards  Agreement 
referred  to  as  the  Voluntary  Offer 
Agreement  between  the  United  States 


and  the  IAEA  that  entered  into  force  on 
December  9, 1980. 

The  application  of  safeguards  in 
Argentina  and  Brazil  pursuant  to  the 
Safeguards  Transfer  Agreements  will  be 
suspended  while  the  Quadripartite 
Agreement  is  in  force  and  safeguards 
specified  therein  are  being  applied  by 
the  IAEA.  The  application  of  safeguards 
in  the  United  States  pursuant  to  the 
Safeguards  Transfer  Agreement  is 
suspended  while  the  Voluntary  Offer 
Agreement  between  the  IAEA  and  the 
United  States,  and  the  protocol  thereto, 
is  in  force  and  safeguards  specified 
therein  are  being  applied  by  the  IAEA. 
These  protocols  shall  enter  into  force  on 
the  date  on  which  the  IAEA  receives 
from  Argentina.  Brazil  and  the  United 
States  written  notification  of  the 
fulfillment  of  their  respective  internal 
procedures. 

In  accordance  with  Section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

Dated:  August  26,  1996. 

For  tlie  Department  of  Energy. 
Edward  T.  Fei, 

Deputy  Director  International  Policy  and 
Analysis  Division,  Office  of  Arms  Control  and 
Nonproliferation. 

[FR  Doc.  96-22689  Filed  8-29-96;  8^45  am] 

BILUN6  CODE  6450-01 -P 
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Final  Environmentaf  Impact  Statement 
(EIS)  for  the  Hanford  Site  Tank  Waste 
Remediation  System,  Richland,  WA 

AGENCY:  Department  of  Energy  and 
Washington  State  Department  of 
Ecology. 

ACTION:  Notice  of  availability. 


SUMMARY:  The  U.S.  Department  of 
Energy  (DOE)  and  the  Washington  State 
Department  of  Ecology  (Ecology) 
announce  the  availability  of  a  Final  EIS 
entitled  "Tank  Waste  Remediation 
System  at  the  Hanford  Site.  Richland, 
Washington"  (DOE/EIS-0189).  DOE  and 
Ecology  co-prepared  the  EIS.  DOE  and 
Ecology  revised  the  information  in  the 
Draft  EIS  in  response  to  public 
comments  and  to  reflect  new 
environmental  information  that  became 
available  after  the  Draft  EIS  was  issued 
in  April  1996. 

The  EIS  evaluates  the  potential 
environmental  impacts  of  DOE's 
proposed  action  as  well  as  reasonable 
alternatives  for  management  and 


disposal  of  mixed,  radioactive,  and 
hazardous  waste  currently  or  projected 
to  be  stored  In  177  underground  storage 
tanks  and  in  approximately  60  active 
and  inactive  miscellaneous 
underground  storage  tanks  that  were 
associated  with  Hanford's  tank  farm 
operations.  In  addition,  the  EIS 
evaluates  the  management  and  potential 
disposal  of  approximately  1,930  cesium 
and  strontium  capsules  currently  on 
loan  or  stored  at  the  Hanford  Site. 
ADDRESSES:  Requests  for  copies  of  the 
Final  EIS  and  for  further  information  on 
the  Final  EIS  should  be  directed  to  Ms. 
Carolyn  Haass,  DOE  TWRS  EIS  NEPA 
Document  Manager,  U.S.  Department  of 
Energy,  Richland  Operations  Office, 
P.O.  Box  1249,  Richland,  WA  99352. 
Requests  for  copies  of  the  Draft  EIS  also 
can  be  made  via  the  Internet  at 
TWRSEIS@ken01.JACOBS.com  or  by 
calling  Ecology's  Hanford  Information 
Line  at  1-800-321-2008.  Addresses  of 
locations  where  the  Final  EIS  will  be 
available  for  public  review  are  listed  in 
this  notice  under  "DOE  Reading  Rooms 
and  Information  Repositories."  The 
Final  EIS  is  also  available  for  review  on 
the  Internet  at  www.hanford.gov. 

General  information  on  the  DOE 
National  Environmental  Policy  Act 
(NEPA)  process  may  be  requested  from 
Ms.  Carol  Borgstrom,  Director,  Office  of 
NEPA  Policy  and  Assistance  (EH-42). 
U.S.  Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington.  DC  20585.  Ms.  Borgstrom 
may  be  contacted  by  telephone  at  (202) 
586—4600  or  by  leaving  a  message  at  1- 
800-472-2756. 


SUPPLEMENTARY  INFORMATION: 

Background 

DOE  and  Ecology  issued  a  Draft  EIS 
for  public  comment  and  published  a 
Notice  of  Availability  in  the  Federal 
Register  on  April  15, 1996  (61  FR 
16471).  EPA  published  a  Notice  of 
Availability  in  the  Federal  Register  on 
April  12,  1996  (61  FR  16248).  Public 
hearings  on  the  Draft  EIS  were  held  in 
Pasco,  Washington  on  May  2,  1996; 
Portland,  Oregon  on  May  9, 1996; 
ArUngton,  Virginia  on  May  7,  1996; 
Spokane,  Washington  on  May  15,  1996; 
and  Seattle,  Washington  on  May  22, 
1996.  All  written  and  oral  comments  on 
the  Draft  EIS  received  during  the  45  day- 
public  comment  period  were  assessed 
and  considered  by  DOE  and  Ecology 
both  individually  and  collectively. 
Comment  letters,  transcripts  of  oral 
comments,  and  transcripts  of  public 
hearings  and  meetings  are  available  for 
review  at  locations  listed  in  this  notice 
under  "DOE  Reading  Rooms  and 
Information  Repositories." 


DOE  requested  the  National  Academy 
of  Science  to  review  and  comment  on 
the  TWRS  Draft  EIS.  DOE  will  carefully 
consider  all  comments  provided  by  the 
National  Academy  of  Science  and  the 
public  in  the  Record  of  Decision. 

DOE  and  Ecology  revised  the 
information  in  the  Draft  EIS  in  response 
to  public  comments  and  to  reflect  new 
environmental  information  that  became 
available  after  the  Draft  EIS  was  issued. 
Appendix  L  contains  oral  and  written 
comments  and  DOE  and  Ecology's 
responses  to  the  comments.  Responses 
to  comments  included  appropriate 
revisions  of  the  EIS.  answers  to 
questions,  explanations  of  technical 
issues,  references  to  information  in 
other  DOE  environmental  impact 
statements,  references  to  information 
provided  in  the  Draft  EIS.  explanations 
of  the  relationship  of  this  EIS  to  other 
related  DOE  NEPA  documents, 
statements  of  government  policy,  or 
indications  that  the  comment  was 
outside  the  scope  of  this  EIS. 

The  Final  EIS  has  been  filed  with  the 
Environmental  Protection  Agency  (EPA) 
and  has  also  been  distributed  to  Federal. 
State,  and  local  officials.  Tribal  Nations, 
as  well  as  agencies,  organizations,  and 
individuals  who  may  be  interested  or 
affected.  The  Final  EIS  and  supporting 
technical  reports  also  are  available  for 
public  review  in  DOE  reading  rooms 
aiid  designated  information  repository 
locations  identified  in  this  notice.  DOE 
plans  to  issue  a  Record  of  Decision  on 
the  EIS  no  sooner  than  30  days  after 
publication  of  EPA 's  notice  of 
availability  of  the  Final  EIS  in  the 
Federal  Register  (i.e.,  no  sooner  than 
September  30,  1996). 

Alternatives  Considered 

The  Final  EIS  evaluates  ten  tank 
waste  alternatives  in  detail: 

•  No  Action — perform  minimum 
activities  required  for  safe  .and  secure 
management  of  Hanford's  tank  wastes 
with  the  current  tank  farm 
configuration; 

•  Long-Term  Management — perform 
minimum  activities  required  for  safe 
and  secure  management  of  Hanford's 
tank  waste  including  upgrades  to  tank 
farms  with  the  current  single-shell  tank 
farm  configuration  and  the  replacement 
of  the  double-shell  tanks  twice  during  a 
100-year  period; 

•  In  Situ  Fill  and  Cap — retrieve  and 
evaporate  liquid  waste  from  the  double- 
shell  tanks,  then  fill  all  tanks  with 
gravel  and  cover  the  tank  farms  with  an 
earthen  surface  barrier,  disposing  of  all 
tank  waste  onsite; 

•  In  Situ  Vitrification — retrieve  and 
evaporate  liquid  waste  from  the  double- 
shell  tanks,  then  vitrify  all  of  the  tank 
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farms  and  cover  the  tank  farms  with  an 
earthen  surface  barrier,  disposing  of  all 
tank  waste  ons^te; 

•  Ex  Situ  No  Separations— retrieve  all 
tank  farm  wastf  practicable  (assumed  to 
be  99  percent),  then  either  vitrify  or 
calcine  the  waAe  and  package  the 
treated  waste  form  for  onsite  storage  and 
eventual  offisita  disposal  at  a  geologic 
repository; 

•  Ex  Situ  Intermediate  Separations- 
retrieve  all  tank  farm  waste  (99  percent) 
and  separate  the  high-level  and  low- 
activity  waste  atreams  using  sludge 
washing  and  ion  exchange,  then  vitrify 
the  waste  streams  in  separate  facilities 
and  package  the  treated  waste  form  for 
onsite  disposal  of  immobilized  low- 
activity  waste  and  offsite  disposal  of  the 
immobilized  nigh-level  waste  at  a 
geologic  repository; 

•  Ex  Situ  Extensive  Separations — 
retrieve  all  tank  farm  waste  (99  percent) 
and  separate  into  high-level  and  low- 
activity  waste  streams  using  sludge 
wash,  ion  exchange,  caustic  leach  and 
acid  dissolutioo,  then  vitrify  the  waste 
streams  in  separate  facilities  and 
package  the  treated  waste  form  for 
onsite  disposal  of  the  immobilized  low- 
activity  waste  and  onsite  storage  and 
eventual  offsite  disposal  of  the 
immobilized  high-level  waste  at  a 
geologic  repository; 

•  Ex  Situ/In  Situ  Combination  1 — 
retrieve  waste  from  70  tanks  based  on 
the  potential  lang-term  risks  to  human 
health  or  the  environment,  separate  the 
retrieved  waste  into  high-level  and  low- 
activity  waste  streams  using  sludge 
washing  and  ion  exchange,  then  vitrify 
the  waste  streams  in  separate  facilities 
and  package  the  treated  waste  form  for 
onsite  disposal  of  the  immobilized  low- 
activity  waste  $nd  onsite  storage  and 
eventual  of^its  disposal  of  the 
immobilized  high-level  waste  at  a 
geologic  repository.  Fill  all  tanks, 
including  those  with  waste  that  had  not 
been  retrieved^  with  gravel,  and  cover 
the  tanks  with  ia  barrier,  permanently 
disposing  of  the  waste  in-place; 

•  Ex  Situ/IniSitu  Combination  2— 
retrieve  waste  \tom  25  tanks  based  on 
the  potential  long-term  risks  to  human 
health  or  the  environment,  separate  the 
retrieved  wastf  into  high-level  and  low- 
activity  waste  Streams  using  sludge 
washing  and  iin  exchange,  then  vitrify 
the  waste  streapfns  in  separate  facilities 
and  package  the  treated  waste  form  for 
onsite  disposal  of  the  immobilized  low- 
activity  waste  ^nd  onsite  storage  and 
eventual  offsite  disposal  of  the 
immobilized  lugh-ievel  waste  at  a 
geologic  repos  tory.  Fill  all  tanks, 
including  thos  e  with  waste  that  had  not 
been  retrieved  with  gravel,  and  cover 


the  tanks  with  a  barrier,  permanently 
disposing  of  the  waste  in-place;  and 

•  Phased  Implementation — for  Phase 
1,  construct  commercial  demonstration- 
scale  facilities  that  would  include  one 
low-activity  waste  separations  and 
vitrification  demonstration  plant  and 
one  low-activity  and  high-level  waste 
vitrification  demonstration  plant  to 
operate  for  up  to  10  years.  These 
facilities  could  treat  up  to  30  percent  of 
the  tank  waste  by  volume  during  the  10- 
year  operating  period.  For  Phase  2, 
construct  larger  capacity  separations 
and  vitrification  plants,  retrieve  the 
remaining  waste,  separate  the  waste  into 
low-activity  and  hi^-level  waste 
streams,  vitrify  the  waste  in  separate 
facilities,  package  the  waste,  and 
dispose  of  the  low-activity  waste  onsite 
in  near-surface  vaults  and  the  high-level 
waste  offsite  at  a  geologic  repository. 

The  cesium  and  strontium  capsules 
are  currently  classified  as  waste  by- 
product and  are  therefore  available  for 
beneficial  uses.  If  beneficial  uses  cannot 
be  found,  the  capsules  would  be  subject 
to  management  and  disposal  actions  as 
high-level  waste.  As  in  the  Draft  EIS, 
cesium  and  strontium  capsule 
alternatives  analyzed  in  Uie  Final  EIS 
are: 

•  No  Action — Continue  existing 
operations  and  maintenance  in  the 
Hanford  Site  Waste  Encapsulation  and 
Storage  Facility  for  10  years; 

•  Qtisite  Disposal — overpack  the 
cesiiun  and  strontium  in  canisters  and 
store  onsite  indefinitely  in  a  newly 
constructed  dry-well  storage  facility; 

•  Overpack  and  Ship— overpack  the 
cesium  and  strontium  into  canisters, 
which  would  then  be  overpacked  into 
Multi-Purpose  Canisters,  and  dispose  of 
ofiisite  at  the  proposed  national  high- 
level  waste  repository;  and 

•  Vitrify  with  Tank  Waste — remove 
capsule  contents  and  vitrify  with  the 
high-level  tank  waste,  place  in  Multi- 
purpose Canisters,  and  dispose  of  offsite 
at  a  geologic  repository. 

Preferred  Alternatives 

DOE  and  Ecology's  preferred  tank 
waste  alternative  in  the  EIS  is  the 
Phased  Implementation  alternative. 
DOE  and  Ecology's  preferred  alternative 
for  the  Hanford  Site's  cesium  and 
strontium  capsules  is  the  No  Action 
alternative. 

Availability  of  Copies  of  the  Final  EIS 

Copies  of  the  Final  EIS  are  being 
distributed  to  Federal,  State,  and  local 
officials  and  agencies;  to  organizations 
and  individuals  known  to  be  interested 
in  the  EIS;  and  to  persons  and  agencies 
that  commented  on  the  Draft  EIS. 
Additional  copies  may  be  obtained  by 


contacting  Ms.  Carolyn  Haass,  DOE 
TWRS  EIS  NEPA  Docxmient  Manager. 
U.S.  Department  of  Energy,  Richland 
Operations  Office.  P.O.  Box  1249, 
Richland.  Washington  99352.  Requests 
for  copies  also  can  be  made  via  the 
Internet  at: 

TWRSEISeken01.JACOBS.com  or  by 
calling  Ecology's  Hanford  Information 
Line  at  1-800-  321-2008.  Addresses  of 
DOE  Public  Reading  Rooms  and 
Information  Repositories  where  the  EIS 
and  reference  docimients  will  be 
available  for  public  review  are  listed 
below: 


Summary  of  die  EIS 

Summary: 
Summary  of  the  alternatives  and 
analysis  presented  in  the  EIS 
Voliune  One: 
Main  Text  of  the  Tank  Waste 
Remediation  System  EIS 
Volxune  Two: 
Appendices  Supporting  Volume  One 
Appendix  A.  Waste  Inventory 
Appendix  B.  Description  of 

Alternatives 
Appendix  C.  Alternatives  Rejected 
from  Analysis 
Volume  Three: 
Appendix  Supporting  Volume  One 
Appendix  D.  ^tidpated  Health  and 
Ecological  Risks 
Volume  Four: 
Appendices  Supporting  Volmne  One 
Appendix  E.  Accident  Risks 
Appendix  F.  Groimdwatw  Modeling 
Volume  Five: 
Appendices  Supporting  Volume  One 
Appendix  G.  Air  Quality  ModeUng 
Appendix  H.  Socioeconomic  Impact 

Modeling 
Appendix  I.  Affected  Environment 
Appendix  J.  Consultation  Letters 
Appendix  K.  Uncertainties  Analysis 
Volume  Six: 
Appendix  Containing  Comments  and 
DOE  and  Ecology  Responses  and 
Supporting  Changes  to  the 
Sxunmary  and  Volumes  One 
through  Six  made  in  Response  to 
Comments 
Appendix  L.  Comments  and  Agency 

Responses 
The  Summary  of  the  EIS  is  available 
for  those  who  do  not  wish  to  receive  the 
entire  Final  EIS.  When  requesting 
copies  of  the  Final  EIS,  please  indicate 
whether  you  wish  to  receive  only  the 
Summary  (50  pages),  the  Siunmary  and 
Volume  One  (620  pages),  or  the  entire 
EIS,  including  the  appendices  (3,100 
pages). 

DOE  Public  Reading  Rooms  and 
Information  Repositories 

University  of  Washington,  Suzzallo 
Library,  Government  Publications 
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Room,  Seattle,  WA  98185.  (206)  685- 
9855,  Monday-Thursday  9:00  a.m.  to 
8:00  p.m.,  Friday  and  Saturday  9:00 
a.m.  to  5:00  p.m. 

Gonzaga  University.  Foley  Center,  E. 
502  Boone,  Spokane.  WA  99258.  (509) 
328-4220  ext.  3829,  Monday- 
Thursday  8:00  a.m.  to  midnight.    • 
Friday  8:00  a.m.  to  9:00  p.m.. 
Saturday  9:00  a.m.  to  9:00  p.m.. 
Sunday  11:00  a.m.  to  midnight. 

U.S.  Department  of  Energy  Reading 
Room.  Washington  State  University. 
Tri-Cities  Campus,  100  Sprout  Road, 
Room  130W,  Richland.  WA  99352, 
(509)  376-8583,  Monday-Friday 
10:00  a.m.  to  4:00  p.m. 

Portland  State  University,  Bradford 
Price  Millar  Library,  Science  and 
Engineering  Floor,  S.W.  Harrison  and 
Park,  Portland,  OR  97207,  (503)  725- 
3690,  Monday-Friday  8:00  a.m.  to 
10:00  p.m.,  Saturday  10:00  a.m.  to 
10:00  p.m.,  Simday  11:00  a.m.  to 
10:00  p.m. 

U.S.  Department  of  Energy, 
Headquarters,  Freedom  of  Information 
Public  Reading  Room,  lE-190 
Forrestal  Building,  1000 
Independence  Avenue,  SW, 
Washington,  D.C.  20585,  (202)  586- 
6020,  Monday-Friday  9:00  a.m.  to 
4:00  p.m. 

Issued  in  Washington,  D.C,  this  day 
August  26, 1996. 

Stephen  P.  Cowan. 

Deputy  Assistant  Secretary  for  Waste 
Management. 

(FR  Doc.  9&-22186  Filed  &-2»-96;  8:45  am] 

WLUMG  CODE  64a»-01-P 


Federal  Energy  Regulatory 
Commission 

[Doclwt  No.  CP9e-735-000] 

Nortliem  Natural  Gas  Company;  Notice 
of  Request  Under  Blanlcet 
Authorization 

August  26. 1996. 

Take  notice  that  on  August  21. 1996, 
Northern  Nattiral  Gas  Company 
(Northern),  1111  South  103rd  Street, 
Omaha,  Nebraska  68124-1000,  filed  in 
Docket  No.  CP96-735-000  a  request 
pursuant  to  Sections  157.205  and 
157.212  of  the  Commission's 
Regulations  imder  the  Natural  Gas  Act 
(18  CFR  157.205, 157.212)  for 
authorization  to  install  and  operate  a 
new  delivery  point  to  accommodate 
natiual  gas  deliveries  to  Western  Gas 
Utilities,  Inc.  (WGU)  for  delivery  to  the 
proposed  Darwin  town  border  station 
(TBS),  located  in  Meeker  County, 
Minnesota,  imder  Northern's  blanket 
certificate  issued  in  Docket  No.  CP82- 


401-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Northern  states  that  it  requests 
authority  to  install  and  operate  the 
proposed  delivery  point  to 
accommodate  nat\iral  gas  deliveries  to 
WGU  imder  Northern's  currently 
effective  throughput  service  agreements. 
Northern  asserts  that  WGU  has 
requested  the  proposed  delivery  point  to 
accommodate  service  due  to  expansion 
of  its  distribution  system  into  new  areas. 
The  estimated  volumes  proposed  to  be 
dehvered  to  WGU  at  the  Darwin  TBS  are 
350  MMBtu  on  a  peak  day  and  53,550 
MMBtu  on  an  annual  basis.  Northern 
states  that  the  estimated  cost  to  install 
the  delivery  point  is  $50,000,  and  that 
WGU  will  reimburse  Northern  for  the 
cost  to  install  the  proposed  delivery 
point. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
wathin  30  days  after  the  time  allowed 
for  fiUng  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  96-22164  Filed  8-29-96;  8:45  ami 
BILUNO  COOE  6717-01-M 


[Docket  No.  OA9ft-219-O0q| 

Vermont  Mart>le  Power  Division  of 
OMYA,  Inc.;  Notice  of  Filing 

August  26, 1996. 

Take  notice  that  on  August  1, 1996, 
Vermont  Marble  Power  Division  of 
OMYA,  Inc.  (VMPD),  submitted  for 
filing  pursuant  to  Section  35.28(d)  of  the 
Commission's  Regulations,  18  CFR 
f5.28(d),  a  request  that  the  Commission 
grant  it  a  waiver  from  the  requirements 
of  §§  35.28(c),  37.4(c)  and  §  37.5  of  the 
Commission's  Regulations,  to  file  open 
access  transmission  service  tariffs,  to 
prepare  and  file  written  procedures  to 
implement  the  standards  of  conduct  set 
forth  in  §  37.4  of  the  Commission's 


Regulations,  and  to  maintain 
information  system. 

VMPD  has  served  its  Request  for 
Waiver  on  the  Vermont  Department  of 
Public  Service,  the  Vermont  PubUc 
Service  Board,  and  certain  of  the 
.Vermont  distribution  and  transmission 
utilities  with  which  it  conducts 
business. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  m  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure,  18  CFR  385.211 
and  18  CFR  385.214  and  the 
Commission's  "Order  Clarifying  Order 
Nos.  888  and  889  Compliance  Matters." 
issued  in  Docket  No.  RM95-8-000  et  al. 
on  July  2.  1996.  All  such  motions  or 
protests  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasheU. 
Secretary. 
[FR  Doc.  96-22167  Filed  8-29-96;  8:45  am) 

BILUNQ  CODE  STir-OI-M 


[DocfcM  No.  ER96-1733-000.  et  al.] 

Wisconsin  Power  &  Light  Company,  et 
al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

August  23, 1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Wisf^nsin  Po%ver  and  Light  Company 

[Docket  No.  ER96-1 733-000) 

Take  notice  that  on  August  15. 1996. 
Wisconsin  Power  and  Light  Company 
(WP&L)  tendered  for  fiUng  an 
amendment  in  its  May  6. 1996.  filing  in 
this  docket. 

WP&L  requests  an  effective  date  of 
May  7,  1996,  and  accordingly  seeks 
waiver  of  the  Commission's  notice 
requirements. 

Copies  of  this  filing  have  been  served 
upon  MG&E  and  the  Public  Service 
Conunission  of  Wisconsin. 

Comment  date:  September  6, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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2.  PanEnergjr  Power  Services,  Inc., 
Power  Exchange  Corporation,  CNB/ 
Olympic  Ga»  Services,  Inc.,  Logan 
GmMrating  Company.  L^.,  Samrt  ~ 
Marketing  lac.  DuPont  Power 
Marketing  Inc..  Energy  Wert  Power  Co., 
LLC  I 

BR95-964-00B,  ER95-1 007-002.  ER95- 
1050-005.  ERB5-1441-006.  and  BR96-392- 

003.  (not  consolidated)] 

Take  notice  that  the  following 
informationtl  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  availablle  for  public  inspec^on  and 
copying  in  the  Commission's  Public 
Reference  Room: 

On  August  13. 1996,  PanEnergy 
Power  Sarvices,  Inc.  filed  certain 
information  as  required  by  the 
Commission's  December  16^,1994,  order 
in  Docket  No.  ER95-7-0O0. 

On  July  29.  Power  Exchange 
Corporation*  filed  certain  information  as 
requirad  by  the  Commission's  February 
1, 1995.  order  in  Docket  No.  ER95-72- 

000. 

On  July  3i,  CNB/Olympic  Gas 
Services,  In(.  filed  certain  information 
as  required  by  the  Commission's  July 
10. 1995,  order  in  Docket  No.  ER95- 
964-000.      I 

On  July  Si.  1996,  Logan  Generating 
Company,  liP.  filed  certain  information 
as  required  by  the  Commission's  June 
28, 1995,  order  in  Docket  No.  ER95- 
1007—000 

On  July  30, 1996,  Sonat  Power 
Marketing  Inc.  filed  certain  information 
as  required  by  the  Commission's  August 
18, 1995.  onder  in  Docket  No.  ER95- 
1050-000.   ' 

On  July  31, 1996,  DuPont  Power 
Marketing  Inc.  filed  certain  information 
as  required  by  the  Commission's  August 
30, 1995,  onder  in  Docket  No.  ER95- 
1441-000.  I 

On  July  30, 1996,  Energy  West  Power 
Co.  filed  certain  information  as  required 
by  the  Com|nission's  December  28, 
1995,  order  in  Docket  No.  ER96-392- 
000. 

3.  William^  Energy  Services  Company, 
HartfiHti  Power  Sales  LLC,  lEP  Power 
Marketing,  LLC,  Nordic  Electric,  LLC, 
Questar  Energy  Trading  Company, 
Transalta  Enterprises  Corporation^ 
PECO  Energy  Company 

(Docket  Nos.  ER95-305-007.  ER95-393-009, 
ER9S-802-0t)5,  ER96-1 27-001.  BR96-404- 
002.  ER96-1 81 6-001.  and  ER96-640-O02. 
(not  consoli4ated)| 

Take  notice  that  the  following 
informatioaal  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  public  inspection  and 
copying  in, the  Commission's  Public 
Reference  ftoom: 


On  July  30, 1996,  Williams  Energy 
Services  Company  filed  certain 
infamation  as  required  by  the 
Commission's  May  10, 1995,  order  in 
Docket  No.  ER95-305-0OO. 

On  July  31, 1996,  Hartford  Power 
Sales  LLC  filed  certain  information  as 
required  by  the  Commission's  February 
22, 1995,  order  in  Docket  No.  ER95- 
393-000. 

On  August  15, 1996,  lEP  Power 
Marketing,  LLC  filed  certain  informatitm 
as  required  by  the  Commission's  May 
11, 1995,  order  in  Docket  No.  ER95- 
802-000. 

On  August  13, 1996,  Nordic  Electric, 
LLC  filed  certain  information  as 
required  by  the  Commission's  December 
1, 1995,  order  in  Docket  No.  ER96-127- 
000. 

On  July  31, 1996,  Questar  Energy 
Trading  Company  filed  certain 
information  as  required  by  the 
CtfmmissitMi's  January  29, 19^6,  order  in 
Docket  No.  ER96-404-000. 

On  August  14, 1996,  TransAlta 
Enterprises  Corporation  filed  certain 
information  as  required  by  the 
Conunission's  June  12. 1996.  order  in 
Docket  No.  ER96-1316-000. 

On  July  30, 1996,  Peco  Energy 
Company  filed  certain  information  as 
required  by  the  Commission's  March  28, 
1996,  order  in  Docket  No.  ER96-640- 
000. 

4.  Gateway  Energy  Inc.  ai£d  PowrerMark 
LLC 

(Docket  Nos.  BR95-1049-004.  ER96-332-002 
(not  consolidated)] 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  public  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room: 

On  August  5, 1996,  Gateway  Energy 
Inc.  filed  certain  information  as  required 
the  Commission's  August  4, 1995,  order 
in  Docket  No.  ER95-1049-000. 

On  August  8, 1996,  PowerMark  LLC 
filed  certain  information  as  required  the 
Commission's  January  19, 1996  order  in 
Docket  No.  ER96-332-O00. 

5.  Inland  Pacific  Energy  Services 
Corporation 

(Docket  No.  ER96-2 144-000) 

Take  notice  that  on  August  1, 1996,* 
Inland  Pacific  Energy  Services 
Corporation  tendered  for  filing  an 
amendment  in  the  above-referenced 
docket. 

Comment  date:  September  6, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


6.  Central  Vermont  Public  Service 
Cmporation 

(Docket  No.  ER96-2238-000I 

Take  notice  that  on  August  15, 1996, 
Central  Vermont  Public  Service 
Corporation  tendered  for  filing  an 
araandment  in  the  above-refwenced 
docket. 

Comment  date:  September  6s  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Tklckstn  Grioun  Burgnm,  lac. 

[Docket  No.  ER96-2241-000I 

Take  notice  that  on  August  14, 1996, 
Thicksten  Grimm  Burgimi,  Inc.  tendered 
for  filing  an  amendment  in  the  above- 
referenced  docket. 

Comment  date:  September  6, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Southern  Indiana  Gas  k  Electric 
Company 

(Docket  No.  ER96-2  3  36-000) 

Take  notice  that  on  August  19, 1996, 
Southern  Indiana  Gas  &  Electric 
Company  tendered  for  filing  an 
amendment  in  the  above-referenced 

Comment  date:  September  6, 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Great  Bay  Power  Corporation 

(Docket  No.  ER96-2  595-000] 
Take  notice  that  on  July  29. 1996. 

Great  Bay  Power  Corporation  tendered 

for  filing  a  summary  of  activity  for  the 

quarter  ending  Jime  30, 1996. 
Comment  date:  September  6, 1996,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

10.  New  York  State  Electric  &  Gas 
Corporation 

(Docket  No.  BR96-2665-0001 

Take  notice  that  on  August  8, 1996, 
New  York  State  Electric  &  Gas 
Corporation  tendered  for  filing  the 
executed  signature  page  to  the 
Agreement  with  Rochester  Gas  and 
Electric  Corporation  filed  with  the 
Commission  imexecuted  on  February 
29, 1996. 

Comment  date:  September  6, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Entergy  Services,  Inc. 

[Docket  No.  ER96-2709-0001 

Take  notice  that  on  August  14, 1996, 
Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Entergy 
Arkansas,  Inc.,  Entergy  Gulf  States,  Inc., 
Entergy  Louisiana,  Inc.,  Entergy 
Mississippi,  Inc.,  and  Entergy  New 
Orleans,  Inc.  (Entergy  Operating 


Companies),  tendered  for  filing  an 
Amendment  to  Rate  Schedule  SP.  ESI 
states  that  this  fiUng  is  designed  to 
allow  ESI  to  engage  in  negotiated  sales 
of  electric  power  with  unaffiliated 
purchasers,  including  sales  not 
involving  ESI's  generation  or 
transmission  facilities. 

Comment  date:  September  6,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Northern  States  Power  Company 
(Nfinnesota  Company) 

(Docket  No.  ER96-2  71 1-000) 

Take  notice  that  on  August  15, 1996, 
Northern  States  Power  Company 
(Minnesota)  (NSP),  tendered  for  filing  a 
Transmission  Service  Agreement 
between  NSP  and  Dairyland  Power 
Cooperative. 

NSP  requests  that  the  Commission 
accept  the  agreement  effective  July  25, 
1996,  and  requests  waiver  of  the 
Commission's  notice  requirements  in 
order  for  the  agreement  to  be  accepted 
for  filing  on  the  date  requested. 

Comment  date:  September  6, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  PECO  Energy  Company 

(Docket  No.  ER96-2  7 12-000) 

Take  notice  that  on  August  15, 1996, 
PECO  Energy  Company  (PECO),  filed  a 
Service  Agreement  dated  August  7,  1996 
with  Long  Island  Lighting  Company 
(LILCO)  under  PECO's  FERC  Electric 
Tariff,  First  Revised  Volume  No.  4 
(Tariff).  The  Service  Agreement  adds 
LILCO  as  a  customer  under  the  Tariff. 

PECO  requests  an  effective  date  of 
August  7, 1996,  for  the  Service 
Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  applied  to  LILCO  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  September  6, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  PECO  Energy  Company 

(Docket  No.  BR96-2 7 13-000) 

Take  notice  that  on  August  15, 1996, 
PECO  Energy  Company  (PECO),  filed  a 
Service  Agreement  dated  August  7, 1996 
with  SCANA  Energy  Marketing,  Inc. 
(SCANA)  under  PECO's  FERC  Electric 
Tariff,  First  Revised  Volume  No.  4 
(Tariff).  The  Service  Agreement  adds    » 
SCANA  as  a  customer  under  the  Tariff. 

PECO  requests  an  effective  date  of 
August  7,  1996,  for  the  Service 
Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  SCANA  and  to 
the  Pennsylvania  Public  Utility 
Commission. 
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Comment  date:  September  6, 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Pacific  Gas  and  Electric  Company 

(Docket  No.  ERg6-2714-000| 

Take  notice  that  on  August  15, 1996, 
Pacific  Gas  and  Electric  Company 
(PG&E),  tendered  for  filing  an 
Interconnection  Agreement  between 
PG&E  and  the  Shelter  Cove  Resort 
Improvement  District  No.  1  (District), 
dated  August  6, 1996  (Interconnection 
Agreement).  The  Interconnection 
Agreement  supersedes  the  ciurent 
power  sale  contract  between  District 
and  PG&E  (PG&E  Rate  Schedule  FERC 
No.  90). 

District  and  PG&E  (the  Parties)    . 
entered  into  the  Interconnection 
Agreement  to  define  their  new 
relationship  after  the  termination  of 
Rate  Schedule  FERC  No.  90.  The  most 
important  change  under  the 
Interconnection  Agreement  is  that 
District  will  become  an  interconnection 
customer  of  PG&E,  instead  of  a  full- 
requirements  customer.  District  will 
purchase  wholesale  electric  service  to 
become,  in  essence,  a  full-requirements 
customer  of  the  Northern  California 
Power  Agency  (NCPA).  This  change  will 
reduce  PG&E  yearly  revenues  &x)m  the 
District  by  approximately  $110,000. 

Copies  of  this  filing  have  been  served 
upon  District  and  the  California  Public 
Utilities  Commission. 

Comment  date:  September  6, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  UGI  Powrer  Supply,  Inc. 

(Docket  No.  BR9&-2  71 5-000] 

Take  notice  that  on  August  15, 1996. 
UGI  Power  Supply,  Inc.,  a  wholly- 
owned  subsidiary  of  UGI  Enterprises, 
Inc.,  and  an  indirect  subsidiary  of  UGI 
Utilities,  Inc.,  tendered  for  filing  an 
application  for  approval  of  its  FERC 
Electric  Rate  Schedule  No.  1  and  for 
authorizations  to  make  wholesale  sales 
of  electric  power  at  rates  to  be 
negotiated  by  the  purchaser.  UGI  Power 
Supply,  Inc.  requests  that  its  FERC 
Electric  Rate  Schedule  No.  1  be  made 
effective  60  days  fi-om  the  date  of  filing, 
or  October  14, 1996. 

Comment  date:  September  6, 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Arizona  Public  Service  Company 

(Docket  No.  ER9fr-2 7 16-0001 

Take  notice  that  on  August  15. 1996, 
Arizona  Public  Service  Company  (APS), 
tendered  for  filing  a  Service  Agreement 
under  APS-FERC  Electric  Tariff 
Original  Volume  No.  1  (APS  Tariff)  with 
the  following  entity: 


Koch  Power  Services,  Inc. 

A  copy  of  this  filing  has  been  served 
on  the  above  listed  party  and  the 
Arizona  Corporation  Commission. 

Comment  date:  September  6, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Duke  Power  Company 

(Docket  No.  ER96-2  7 17-000] 

Take  notice  that  on  August  15, 1996, 
Duke  Power  Company  (Duke),  tendered 
for  filing  a  Service  Agreement  for 
Market  Rate  (Schedule  MR)  Sales 
between  Duke  and  Duquesne  Light 
Company. 

Comment  date:  September  6, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Duke  Power  Company 

(Docket  No.  ER96-271 8-000] 

Take  notice  that  on  August  15, 1996, 
Duke  Power  Company  (Duke),  tendered 
for  filing  a  Service  Agreement  for 
Market  Rate  (Schedule  MR)  Sales 
between  Duke  and  Etayton  Power  & 
Light  Company. 

Comment  date:  September  6. 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  San  Diego  Gas  &  Electric  Company 

(Docket  No.  ER96-271 9-0001 

Take  notice  that  on  August  15, 1996, 
San  Diego  Gas  &  Electric  Company 
(SDG&E),  tendered  for  filing  and 
acceptance,  pursuant  to  18  CFR  35.12, 
an  Interchange  Agreement  (Agreement) 
between  SDG&E  and  Energy  Transfer 
Group,  L.L.C.  (Energy  Transfer). 

SDG&E  requests  that  the  Commission 
allow  the  Agreement  to  become  effective 
on  the  1st  of  October  1996  or  at  the 
earliest  possible  date. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  Energy  Transfer. 

Comment  date:  September  6,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Central  Hudson  Gas  &  Electric 
Corporation 

(Docket  No.  ER96-2720-0001 

Take  notice  that  on  August  15, 1996, 
Central  Hudson  Gas  &  Electric 
Corporation  (CHG&E),  tendered  for 
filing  pursuant  to  §  35.12  of  the  Federal 
Energy  Regulatory  Commission's 
(Commission)  Regulations  in  18  CFR,  a 
Service  Agreement  between  CHG&E  and 
Niagara  Mohawk  Power  Corporation. 
The  terms  and  conditions  of  service 
under  this  Agreement  are  made 
pursuant  to  CHG&E's  FERC  Electric  Rate 
Schedule,  Original  Volume  1  (Power 
Sales  Tariff)  accepted  by  the 
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Commission  iii  Docket  No.  ER94-1662. 
CHG&E  also  h^  requested  waiver  of  the 
60-day  notice  brovision  pursuant  to  18 
CFR  35.11.      I 

A  copy  of  this  filing  has  been  served 
on  the  Public  Service  Conunission  of  the 
State  of  New  Tork. 

Comment  dbte:  September  6. 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  tjiis  notice. 

22.  Central  Hudson  Gas  &  Electric 
Corporation 

(Docket  No.  Er46-2721-O0O) 

Take  noticeithat  on  August  15, 1996, 
Central  Huds0n  Gas  &  Electric 
Corporation  (CHG&E),  tendered  for 
filing  pursuant  to  §  35.12  of  the  Federal 
Energy  Regulatory  Commission's 
(Commission!  Regulations  in  18  CFR.  a 
Service  Agreepnent  between  CHG&E  and 
Coral  Power  l|.L.C.  The  terms  and 
conditions  of  service  under  this 
Agreement  ar*  made  pursuant  to 
CHG&E's  FERt  Electric  Rate  Schedule, 
Original  Volume  1  (Power  Sales  Tariff) 
accepted  by  the  Commission  in  Docket 
No.  ER94-1662.  CHG&E  also  has 
requested  waiver  of  the  60-day  notice 
pro'/ision  puitsuant  to  18  CFR  35.11. 

A  copy  of  this  filing  has  been  served 
on  the  Public  Service  Commission  of  the 
State  of  New  ifork. 

Comment  aate:  September  6, 1996,  in 
accordance  wiith  Standard  Paragraph  E 
at  the  end  of  jhis  notice. 

23.  Consolidated  Edison  Company  of 
New  York,  Iqc. 

(Docket  No.  ErJ96-2722-0001 

Take  notici  that  on  August  14. 1996, 
Cnnsolidated'Edison  Company  of  New 
York.  Inc.  (Con  Edison),  tendered  for 
filing  a  servicje  agreement  to  provide 
non-firm  transmission  service  pursuant 
to  its  Open  Access  Transmission  Tariff 
to  TransCaneida  Power  Corporation^  (TC). 

Con  Edison  states  that  a  copy  of  this 
filing  has  bean  served  by  mail  upon  TC. 

Comment  Mate:  August  23, 1996,  in 
accordance  v^ith  Standard  Paragraph  E 
at  the  end  of  mis  notice. 


24.  Consolidated  Edison  Company  of 
New  York,  I«c. 

(Docket  No.  EH96-2723-0O0J 

Take  noticfe  that  on  August  14, 1996, 
Consolidateq  Edison  Company  of  New 
York.  Inc.  (Cbn  Edison),  tendered  for 
filing  a  service  agreement  to  provide 
non-firm  transmission  service  pursuant 
to  its  Open  Access  Transmission  Tariff 
to  PECO  Ene  rgy  Company — Power  Team 
(PECO). 

Con  Edisoii  states  that  a  copy  of  this 
filing  has  besn  served  by  mail  upon 
PECO. 


Comment  date:  September  6. 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Consolidated  Edison  Company  of 
New  York,  Inc. 

(Docket  No.  ER96-2724-0001 

Take  notice  that  on  August  14, 1996, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison),  tendered  for 
filing  a  service  agreement  to  provide 
non-firm  transmission  service  piu^suant 
to  its  Open  Access  Transmission  Tariff 
to  Sonat  Power  Marketing.  Inc.  (Sonat). 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
Soiiat. 

Comment  date:  September  6, 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Consolidated  Edison  Company  of 
New  York,  Inc. 

(Docket  No.  ER96-2725-O0O1 

Take  notice  that  on  August  14, 1996, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison),  tendered  for 
filing  a  service  agreement  to  provide 
non-firm  transmission  service  pursuant 
to  its  Open  Access  Transmission  Tariff 
to  Enron  Power  Marketing,  Inc.  (Enron). 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
Enron. 

Comment  date:  September  6, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Louisville  Gas  and  Electric 
Company 

(Docket  No.  ER96-2 7 26-000) 

Take  notice  that  on  August  14, 1996. 
Louisville  Gas  and  Electric  Company 
(LG&E).  tendered  for  filing  a  copy  of  a 
Non-Firm  Transmission  Agreement 
between  Louisville  Gas  and  Electric 
Company  and  City  of  Tallahassee. 
Florida  under  Rate  TS. 

Comment  date:  September  6, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  New  England  Power  Pool 

[Docket  No.  ER96-2727-OOOJ 

Take  notice  that  on  August  14, 1996, 
the  New  England  Power  Pool  Executive 
Committee  filed  a  signature  page  to  the 
NEPOOL  Agreement  dated  September  1, 
1971,  as  amended,  signed  by  KOCH 
Power  Services.  Inc.  (KOCH).  The  New 
England  Power  Pool  Agreement,  as 
amended,  has  been  designated  NEPOOL 
FPC  No.  2. 

The  Executive  Committee  states  that 
acceptance  of  the  signature  page  would 
permit  KOCH  to  join  the  over  100 
Participants  already  in  the  Pool. 
NEPOOL  further  states  that  the  filed 


signature  page  does  not  change  the 
NEPOOL  Agreement  in  any  manner, 
other  than  to  make  KOCH  a  Participant 
in  the  Pool.  NEPOOL  requests  an 
effective  date  of  September  15. 1996  for 
commencement  of  participation  in  the 
Pool  by  KOCH. 

Comment  date:  September  6, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  conunent  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr. 
Acting  Secretary. 
(FR  Doc.  96-22162  Filed  8-29-96;  8:45  am) 

BILUNQ  COOC  •717-«1-l> 

[Prelect  Na  4797-042,  -043,  -044,  and 
-045] 

Cogeneration,  Inc.;  Notice  of 
Availability  of  Draft  Environmental 
Assessment 

August  26, 1996. 

A  draft  environmental  assessment 
(DEA)  is  available  for  public  review. 
The  DEA  is  for  an  application  to  amend 
articles  404, 405, 406.  and  407  of  the 
project  license  for  the  Auger  Falls 
Hydroelectric  Project  (FERC  No.  4797). 
The  DEA  finds  that  approval  of  the 
application  would  not  constitute  a 
major  federal  action  significantly 
affecting  the  quality  of  the  human 
environment.  The  Auger  Falls 
Hydroelectric  Project  is  located  on  the 
Snake  River  in  Twin-Falls  County, 
Idaho. 

The  DEA  was  written  by  staff  in  the 
Office  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission.- 
Copies  of  the  DEA  can  be  viewed  at  the 
Commission's  Public  Reference  Room, 
Room  2A,  888  First  Street,  N.E.. 
Washington.  D.C.  20426.  Copies  can 
also  be  obtained  by  calling  the  project 
manager  listed  below. 
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Please  submit  only  those  comments 
relative  to  the  environmental 
conclusions  reached  in  the  DEA  within 
20  days  fipom  the  date  of  this  notice.  Any 
comments,  conclusions,  or 
recommendations  that  draw  upon 
studies,  reports  or  other  working  papers 
of  substance  should  be  supported  by 
appropriate  documentation. 

Comments  should  be  addressed  to 
Lois  D.  Cashell.  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426.  Please  affix  Project  No.  4797- 
042,  -043.  -044,  and  -045  to  all 
comments.  For  further  information, 
please  contact  the  project  manager, 
Robert  J.  Fletcher,  at  (202)  219-1206. 
Lois  D.  Cashell. 
Secretary. 
IFR  Doc.  96-22166  Filed  8-2&-96;  a:45  am] 

BILLING  CODE  e717-01-M 


[Project  Nos.  1980, 1759,  2072,  2073. 2074, 
and  2131] 

Wisconsin  Electric  Power  Company; 
Notice  of  Scoping  Meetings  Pursuant 
to  the  National  Environmental  Policy 
Act  of  1969  for  an  Applicant  Prepared 
Environmental  Assessment 

August  26,  1996. 

Pursuant  to  the  Energy  Policy  Act  of 
1992,  and  as  part  of  the  license 
applications,  the  Wisconsin  Electric 
Power  Company  (hereinafter  referred  to 
as  WE)  intends  to  prepare  an 
Environmental  Assessment  (EA)  to  file 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  for  the 
Upper  Menominee  River  Basin 
Hydroelectric  Projects.  Two  public 
scoping  meetings  will  be  held,  pursuant 
to  the  National  Environmental  Policy 
Act  (NEPA)  of  1969,  to  identify  the 
scope  of  environmental  issues  that 
should  be  analyzed  in  the  EA.  At  the 
scoping  meetings,  WE  will  (1) 
summarize  the  environmental  issues 
tentatively  identified  for  analysis  in  the 
EA;  (2)  solicit  from  the  meeting 
participants  all  available  information, 
especially  qualified  data,  on  the 
resources  at  issue;  and  (3)  encourage 
statements  from  experts  and  the  public 
on  issues  that  should  be  analyzed  in  the 
EA. 

Although  WE's  intent  is  to  prepare  an 
EA,  there  is  the  possibility  that  an 
Environmental  Impact  Statement  (EIS) 
will  be  required.  Nevertheless,  this 
meeting  will  satisfy  the  NEPA  scoping 
requirements,  irrespective  of  whether  an 
EA  or  EIS  is  issued  by  the  Commission. 

All  interested  individuals, 
organizations,  and  agencies  are  invited 
and  encouraged  to  attend  and  assist  in 


identifying  and  clarifying  the  scope  of 
environmental  issues  that  should  be 
analyzed  in  the  EA. 

To  help  focus  the  discussions,  a    ' 
scoping  document  was  mailed  on  July 
31,  1996,  as  part  of  the  Initial 
Consultation  Package  (ICP).  Copies  of 
the  Scoping  Document  and  ICP  will  also 
be  available  at  the  meetings. 

WE  will  conduct  site  visits  on  Friday. 
September  13, 1996,  to  tour  the  Way 
Dam,  Hemlock  Falls  Dam,  Lower  Paint 
Dam.  Peavy  Falls  Dam.  and 
Michigamme  Falls  Dam.  The  site  visits 
will  begin  at  8:00  a.m.  at  the  Way  Dam. 
On  Saturday.  September  14,  1996.  from 
10.00  a.m.  to  3:00  p.m..  WE  will  host  a 
centennial  open  house  of  the  Kingsford 
Dam.  On  Monday.  September  16. 1996, 
WE  will  conduct  site  visits  of  the  Twin 
Falls  Dam  and  the  Big  Quinnesec  Falls 
Dam.  The  site  visits  will  begin  at  8:00 
a.m.  at  the  Twin  Falls  Dam.  Persons 
interested  in  touring  one  or  more  of  the 
sites  should  contact  WE  for  an  itinerary. 

A  scoping  meeting  for  Federal,  state, 
and  local  resource  agencies  will  be  held 
on  Monday,  September  16, 1996,  at  2:00 
p.m.,  at  the  Premiere  Center,  located  at 
300  East  F  Street,  Iron  Mountain, 
Michigan.  The  evening  scoping 
meetings  will  be  held  on  Monday, 
September  16,  1996,  at  7:00  p.m.  at  the 
Premiere  Center  and  on  Tuesday, 
September  17, 1996,  at  7:00  p.m.  at  the 
Crystal  Falls  Township  Hall,  located  at 
Junction  US  Highways  2  and  141. 
Crystal  Falls.  Michigan.  The  site  visits 
and  scoping  meetings  are  open  to  all 
interested  parties. 


Persons  choosing  not  to  speak  but 
wishing  to  express  an  opinion,  as  well 
as  speakers  unable  to  summarize  their 
positions  within  the  allotted  time,  may 
submit  written  statements  for  inclusion 
in  the  public  record. 

Written  scoping  comments  may  also 
be  mailed  to  Ms.  Rita  L.  Hayen.  P.E., 
Wisconsin  Electric  Power  Company!  231 
W.  Michigan  St.,  P.O.  2046.  Milwaukee. 
Wisconsin.  53201-2046.  by  November 
17.  1996.  Correspondence  should 
clearly  show  the  following  caption  on 
the  first  page:  Scoping  Comments. 
Upper  Menominee  River  Basin 
Hydroelectric  Projects.  FERC  Nos.  1980, 
1759,  2072.  2073,  2074,  and  2131. 
For  further  information,  please 
contact  Ms.  Annie  Salmona  at  (414) 
221-4151  (Wisconsin  Electric)  or  Patti 
Leppert-Slack  at  (202)  219-2767 
(Federal  Energy  Regulatory 
Commission). 
Lois  D.  Cashell, 
Secretory. 
IFR  Doc.  96-22165  Filed  8-29-96;  8:45  am] 
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[Doclcet  No.  CP«»-716-000,  at  al.] 

East  Tennessee  Natural  Gas  Company, 
et  al.;  Natural  Gas  Certificate  Filings 

August  23.  1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


Meeting  Procedures 

The  meetings  will  be  conducted 
according  to  the  procedures  used  at 
Commission  scoping  meetings.  Because 
this  meeting  will  be  a  NEPA  scoping 
meeting  when  the  applications  and  EA 
are  filed  with  the  Commission  in 
October  1999.  Instead,  the  Commission 
staff  will  attend  the  meetings  held  on 
September  16  and  17, 1996. 

The  meetings  will  be  recorded  by  a 
stenographer  and,  thereby,  will  become 
a  part  of  the  formal  record  of  the 
proceedings  on  the  Upper  Menominee 
River  Basin  Projects.  Individuals 
presenting  statements  at  the  meetings 
will  be  asked  to  identify  themselves  for 
the  record. 

Concerned  parties  are  encouraged  to 
offer  verbal  guidance  during  public 
meetings.  Speaking  time  allowed  for 
individuals  will  be  determined  before 
each  meeting,  based  on  the  number  of 
persons  wishing  to  speak  and  the 
approximate  amount  of  time  available 
for  the  session,  but  all  speakers  will  be 
provided  at  least  five  minutes  to  present 
their  views. 


1.  East  Tennessee  Natural  Gas 
Company 

IDocket  No.  CP96-716-O00I 

Take  notice  that  on  August  14.  1996, 
East  Tennessee  Natural  Gas  Company 
(East  Tennessee)  a  Tennessee 
Corporation.  P.  O.  2511.  Houston,  Texas 
77252,  filed,  in  the  above  docket,  a 
request  for  authorization  pursuant  to 
Sections  157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.212)  and  under  its  blanket  authority 
issued  on  September  1,  1982,  in  Docket 
No.  CP82-412-000,  to  establish  a  new 
delivery  point  in  order  to  provide 
additional  firm  transportation  service  to 
an  existing  customer,  Loudon  Utilities 
Gas  Department  (Loudon),  all  as  more 
fully  set  forth  in  the  request  that  is  on 
file  with  the  Commission  and  open  to 
public  Inspection. 

Specifically,  East  Tennessee  proposes 
to  install  a  new  delivery  point  located 
at  approximate  M.P.  3218&-101+6.6  on 
its  system  in  Loudon  County, 
Tennessee.  To  establish  the  delivery 
point.  East  Tennessee  states  that  it  will 
install  a  four-inch  tie-in  assembly, 
approximately  50  feet  of  four-inch 
interconnecting  pipe,  a  two-inch  turbine 
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meter,  electronic  gas  measurement 
(EGM)  and  communications.  East 
Tennessee  states  that  it  will  own, 
operate  and  maintain  the  measurement 
facilities,  the  tie-in  assembly  and 
interconnecting  pipe,  and  will  maintain 
the  communications  and  EGM.  Loudon 
will  provide  the  site  for  these  facilities 
and  will  provide  over-pressure 
protection,  pressure  regulation,  heating 
and  odorizBtion,  as  required  by  the  State 
of  Tennessee. 

East  Tennessee  further  states  that  the 
total  quantities  to  be  delivered  to 
Loudon  will  not  exceed  the  total 
quantities  Authorized.  East  Tennessee 
asserts  that  the  installation  of  the 
proposed  delivery  point  is  not 
prohibited  by  its  tariff,  and  that  it  has 
sufficient  capacity  to  accomplish  the 
deUveries  it  the  proposed  new  delivery 
point  without  detriment  or  disadvantage 
to  any  of  its  other  customers. 

Commetft  date:  October  7. 1996,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Panhandle  Eastern  Pipe  Line 
Company 

(Docket  No.  CP96-71 7-000) 

Talte  notice  that  on  August  15, 1996, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle),  P.O.  Box  1642,  Houston, 
Texas  77261-1642,  filed  in  Docket  No. 
CP96-717f000  a  request  pursuant  to 
Sections  1)57.205  and  157.212  of  the 
Commissiiin's  Regulations  under  the 
Natural  Gis  Act  (18  CFR  157.205, 
157.212)  for  authorization  to  upgrade 
the  existing  Ohio  Gas  Delta  delivery 
point,  un<^er  Panhandle's  blanket 
certificateiissued  in  Docket  No.  CP83- 
83-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  th  B  request  that  is  on  file  with 
the  Comniission  and  open  to  public  « 
inspection. 

Specifically,  Panhandle  proposes  to 
replace  certain  inefficient  and 
undersized  facilities  with  more  efficient 
upgraded  facilities  so  as  to  allow 
increased  deliveries  to  be  made  at  this 
delivery  point.  The  estimated  cost  to 
upgrade  ^e  facilities  is  $370,000. 

Comment  date:  October  7,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Northifiest  Pipeline  Corporation 

(Docket  N<j.  CP96-723-000I 

Take  n<^iice  tliat  on  August  16, 1996, 
Northwe*  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way,  Salt  Lake 
City,  Utah  84108.  filed  in  Docket  No. 
CP96-725-OO0,  an  abbreviated 
application  pursuant  to  Sections  7(b) 
and  7(c)  if  the  Natural  Gas  Act  (NGA) 
and  Part  157  of  the  Federal  Energy 


Regulatory  Commission's  (Commission) 
Regulations,  for  (1)  a  certificate  of 
public  convenience  and  necessity 
authorizing  the  construction  and 
operation  of  approximately  1,750  feet  of 
new  upgraded  26-inch  replacement 
pipeline  and  appurtenances  on 
Northwest's  Ignacio  to  Sumas  mainline, 
and  (2)  permission  and  approval  to 
abandon  by  removal  approximately 
1,020  feet  and  to  abandon  in  place 
approximately  730  feet  of  the  26-inch 
pipeline  being  replaced;  all  as  more 
fully  set  forth  in  the  application  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Northwest  states  that  the  installation 
of  replacement  pipeline  and 
abandonment  of  existing  pipeline  is 
necessary  to  comply  with  IJtepartment  of 
Transportation  safety  classification 
requirements.  The  total  costs  to 
construct  the  proposed  pipeline  and 
abandon  the  existing  pipeline  segment 
are  estimated  at  $685,000. 

Comment  date:  October  7, 1996,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Eastern  Shore  Natural  Gas  Cmnpany 

(Docket  No.  CP96-724-0001 

Take  notice  that  on  August  19, 1996, 
Eastern  Shore  Natural  Gas  Company 
(Eastern  Shore).  P.O.  Box  1769,  Dover, 
Delaware  19903-1769,  filed  in  Docket 
No.  CP96-724-000  a  request  pursuant  to 
Sections  157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.212)  for  authorization  to  add  one 
new  delivery  point  for  Delmarva  Power 
and  Light  Company  (Delmarva),  an 
existing  customer,  under  Eastern 
Shore's  blanket  certificate  issued  in 
Docket  No.  CP83-40-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Eastern  Shore  proposes  to  construct 
and  operate  one  delivery  point  and 
associated  facilities  near  Cox  Neck  Road 
(County  Road  411)  in  St.  Georges,  New 
Castle  Coimty,  Delaware  (Cox  Neck 
Delivery  Point)  to  serve  Delmarva. 
Eastern  Shore  states  the  proposed  Cox 
Neck  Delivery  Point  would  require  the 
installation  of  a  meter  and  appurtenant 
equipment  and  approximately  200  feet 
of  4-inch-diameter  service  lateral. 

Eastern  Shore  states  that  deliveries  to 
Delmarva  at  the  Cox  Neck  Delivery 
Point  will  be  approximately  175  Mcf  on 
a  peak  day  and  approximately  17,500 
Mcf  per  year. 

Eastern  Shore  asserts  that  the  delivery 
of  gas  through  the  new  tap  would  be 
within  the  customer's  existing 
entitlement,  that  there  will  be  no 


adverse  impact  on  Eastern  Shore's  other 
customers'  peak  and  annual  deliveries, 
and  that  no  additional  facilities  will  be 
required  to  serve  the  new  delivery  point 
other  than  a  meter  and  regulating  station 
and  service  lateral,  the  costs  of  which 
will  be  paid  for  by  Delmarva. 

Eastern  Shore  further  states  that  its 
tariff  does  not  prohibit  the  addition  of 
delivery  points  for  existing  customers. 

Comment  date:  October  7, 1996,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Tennessee  Gas  Pipeline  Company 

(Docket  No.  CP96-725-O001 

Take  notice  that  on  August  19, 1996, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511,  Houston, 
Texas  77252,  filed  in  Docket  No.  CP96- 
725-000  a  request  pursuant  to  Sections 
157.205  and  157.216  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.216)  for  authorization  to  abandon 
by  removal  a  delivery  tap  and 
measurement  facilities  located  in 
Montgomery  County,  Texas,  under 
Tennessee's  blanket  certificate  issued  in 
Docket  No.  CP82-413-000,  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Tennessee  proposes  to  abandon  the 
facilities,  including  the  meter,  piping 
and  appurtenant  facilities,  which  were 
installed  and  placed  in  service  in  June 
1972  to  serve  Terra  Resources,  Inc. 
(Terra),  for  the  sale  and  delivery  of 
natural  gas  for  oil  field  operations.  It  is 
stated  that  no  gas  has  flowed  through 
the  meter  since  1992  and  that  the  sales 
agreement  between  Tennessee  and  the 
Daniels  Corporation  (Daniels),  the 
successor-in-interest  to  Terra,  was 
terminated  in  1992.  It  is  asserted  that 
Daniels  was  the  only  customer  served 
by  the  facilities,  and  a  letter  was 
included  in  the  application  showing 
Daniels'  consent  to  the  abandonment. 
Comment  date:  October  7, 1996,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

6.  Kern  River  Gas  Transmission 

(Docket  No.  CP96-727-0001 

Take  notice  that  on  August  19, 1996, 
Kern  River  Gas  Transmission  Company 
(Kern  River),  295  Chipeta  Way,  Salt 
Lake  City,  Utah,  84108,  filed  an 
abbreviated  application  in  Docket  No. 
CP96-727-000,  pursuant  to  Section  7(c) 
of  the  Natural  Gas  Act  and  Section  157 
of  the  Commission's  Regulations,  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  the  construction 
and  operation  of  facilities,  all  as  more 
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fully  set  forth  in  the  application  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Kern  River  requests  authorization  to 
construct  and  operate  the  proposed  Blue 
Diamond  Meter  Station  on  Kem  River's 
existing  pipeline  located  near  Las  Vegas, 
Nevada.  Kern  River  states  that  the 
installation  of  the  new  meter  station 
will  allow  it  to  make  deliveries  to 
Southwest  Gas  Corporation  (Southwest) 
enabling  Southwest  to  provide  firm 
transportation  service  to  Nevada  Power 
Company  (NPC)  at  NPC's  Clark  and 
Sunrise  electric  generating  stations  in 
Clark  County.  Nevada,  and  to  serve 
imminent  increases  in  demand  in  its  Las 
Vegas  service  area. 

The  estimated  cost  of  constructing  the 
Blue  Diamond  Meter  Station  is 
$871,500.  Kem  River  will  finance  this 
cost  as  well  as  an  $8  million 

"Contribution-in-Aid-of-Construction" 
towards  Southwest's  required 
construction  tie-in  consisting  of 
approximately  24  miles  of  24-inch 
diameter  pipeline,  by  use  of  internally 
generated  funds.  Kem  River  plans  to 
place  the  proposed  facilities  in  service 
by  May  1. 1997. 

Comment  date:  September  13, 1996. 
in  accordance  with  Standard  Paragraph 
F  at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 

make  any  protest  with  reference  to  said 

filing  should  on  or  before  the  comment 

date  file  with  the  Federal  Energy 

Regulatory  Commission.  888  First 

Street.  N.E..  Washington,  D.C.  20426,  a 

motion  to  intervene  or  a  protest  in 

accordance  with  the  requirements  of  the 

Commission's  Rules  of  Practice  and 

Procedure  (18  CFR  385.211  and 

385.214)  and  the  Regulations  under  the 

Natural  Gas  Act  (18  CFR  157.10).  All 

protests  filed  with  the  Commission  will 

be  considered  by  it  in  determining  the 

appropriate  action  to  be  taken  but  will 

not  serve  to  make  the  protestants  parties 

to  the  proceeding.  Any  person  wishing 

to  become  a  party  to  a  proceeding  or  to 

participate  as  a  party  in  any  hearing 

therein  must  file  a  motion  to  intervene 

in  accordance  with  the  Commission's 

Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
filing  if  no  motion  to  intervene  is  filed 
within  the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 


matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may.  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214 
of  the  Commission's  Procedural  Rules 
(18  CFR  385.214)  a  motion  to  intervene 
or  notice  of  intervention  and  pursuant 
to  Section  157.205  of  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  a  protest  to  the  request.  If  no 
protest  is  filed  within  the  time  allowed 
therefore,  the  proposed  activity  shall  be 
deemed  to  be  authorized  effective  the 
day  after  the  time  allowed  for  filing  a 
protest.  If  a  protest  is  filed  and  not 
withdrawn  within  30  days  after  the  time 
allowed  for  filing  a  protest,  the  instant 
request  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  Section  7  of  the  Natural  Gas  Act. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  96-22163  Filed  8-29-96;  8:45  am) 
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Western  Area  Power  Administration 

Proposed  Allocation  of  the  Post-2000 
Resource  Pool— Pick-Sloan  Missouri 
Basin  Program,  Eastern  Division 

AGENCY:  Western  Area  Power 

Administration.  DOE. 

ACTION:  Notice  of  Proposed  Allocation. 


SUMMARY:  Western  Area  Power 
Administration  (Western),  a  Federal 
power  marketing  agency  of  the 
Department  of  Energy,  hereby 
announces  its  Post-2000  Resource  Pool 
Proposed  Allocation  of  Power  to  fulfill 
the  requirements  of  Subpart  t!) — Power 
Marketing  Initiative  of  the  Energy 
Planning  and  Management  Program 
Final  Rule.  10  C.F.R.  §  905.  The  Post- 
2000  Resource  Pool  Proposed  Allocation 
of  Power  is  Western's  implementation  of 
Subpart  C — Power  Marketing  Initiative 
of  the  Energy  Planning  and  Management 
Program  Final  Rule.  Western's  call  for 
applications  for  power  was  published  in 
the  Federal  Register  at  61  FR  2817, 
January  29,  1996,  and  revised  and 
clarified  in  the  Federal  Register  at  61 
FR  28574.  June  5.  1996.  Western 
published  the  Final  Post-2000  Resource 


Pool  Allocation  Procedures  in  the 
Federal  Register  at  61  FR  41142.  August 
7, 1996.  ^ 

Applications  for  power  were  accepted 
at  Western's  Upper  Great  Plains 
Customer  Service  Region  until  close  of 
business  on  July  5. 1996.  The  Proposed 
Allocation  of  Power  published  herein  is 
the  resuh  of  those  applications.  Only 
comments  relevant  to  the  proposed 
allocations  will  be  accepted  during  this 
period.  A  Federal  Register  notice  of  the 
final  allocations  of  power  will  address 
the  comments  received  diuing  the 
comment  period. 

DATES:  The  comment  period  on  the 
Proposed  Allocation  of  Power  will  begin 
August  30. 1996  and  will  end  October 
7, 1996.  To  be  assured  of  consideration, 
all  written  comments  must  be  sent  by 
certified  or  retum  receipt  requested  U.S. 
mail  and  received  by  the  end  of  the 
comment  period.  Westem  will  hold 
public  information  forums  and  public 
comment  fomms  on  the  Proposed 
Allocation  of  Power  on  September  18. 
19.  and  20. 1996.  at  the  following 
locations  and  times: 
September  18. 1996 
Hilton  Sioux  Hotel,  707  Fourth  St.. 

Sioux  City.  Iowa 
Information  forum — 1  p.m.  (not  to 

exceed  2  hours) 
Comment  fomm — immediately 
following  the  information  fomm 
September  19. 1996 
Kelly  hin.  1-29  and  Main  Avenue. 

Fargo,  North  Dakota 
Information  fomm — 1  p.m.  (not  to 

exceed  2  hours) 
Comment  fomm — immediately 
following  the  information  forum 
September  20,  1996 
Holiday  Inn  Rushmore  Plaza.  505 
North  5th  Street,  Rapid  City,  South 
Dakota 
Information  forum — 9  a.m.  (not  to 

exceed  2  hours) 
Comment  fomm — immediately 

following  the  information  fomm 
All  comments  regarding  the  Proposed 
Allocation  of  Power  should  be  directed 
to  the  following  address:  Mr.  Gerald  C. 
Wegner,  Regional  Manager,  Upper  Great 
Plains  Customer  Service  Region, 
Westem  Area  Power  Administration, 
P.O.  Box  35800,  Billings.  MT  59107- 
5800. 

All  documentation  developed  or 
retained  by  Western  for  the  purpose  of 
developing  the  Proposed  Allocation  of 
Power  will  be  available  for  inspection 
and  copying  at  the  Upper  Great  Plains 
Customer  Service  Region  located  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  J.  Harris.  Power  Marketing 
Manager,  Upper  Great  Plains  Customer 
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Service  Region;  Western  Area  Power 
Administratioii.  P.O.  Box  35800, 
Billings,  MT  5$107-5800.  (406)  247- 
7394. 

After  all  public  comments  have  been 
thoroughly  coasidered.  Western  will 
prepare  and  publish  the  Final 
Allocation  of  Pbwer  in  the  Federal 
Register. 

SUPPtaiEMTARY  INFORMATWH:  Western 
published  final  procedures  on  August  7, 
1996,  at  61  FR  41142,  to  implement 
Subpart  C— Power  Marketing  Initiative 
of  the  Energy  Planning  and  Management 
Program  Final  Rule,  10  C.F.R.  §  905.  The 
Energy  Planning  and  Management 
Program  (Progfam),  which  was 
developed  in  part  to  implement  section 
114  of  the  Energy  Policy  Act  of  1992, 
became  effective  on  November  20, 1995. 
Subpart  C  of  the  Program  provides  for 


the  establishment  of  project-specific 
resource  pools  and  the  allocation  of 
power  from  these  pools  to  new 
preference  customers.  Those  final 
procedures,  in  conjimction  with  the 
Eastern  Division,  Pick-Sloan  Missouri 
Basin  Program  Final  Po8t-l985 
Marketing  Plan  (Post-1985  Marketing 
Plan)  (45  FR  71860),  will  establish  the 
framework  for  allocating  power  from  the 
resource  pool  to  be  established  for  the 
Pick-Sloan  Missouri  Basin  Program — 
Eastern  Division  (P-SMBP-ED). 

Proposed  Allocation  of  Power 

Written  comments  on  the  Proposed 
Allocation  of  Power  must  be  sent  by 
certified  or  return  receipt  requested  U.S. 
mail  at  the  address  set  forth  above  by 
close  of  business  on  October  7, 1996. 
Western  will  respond  to  the  comments 


received  on. the  Proposed  Allocation  of 
Power  and  publish  its  final  allocations 
after  the  end  of  the  public  conunent 
period.  New  utility  customers', 
nonutllity  customers',  and  Native 
American  tribes'  contracts  may  be 
entered  into  by  Western  after 
publication  of  that  notice. 

Western  proposes  that  Native 
American  tribes'  share  of  the  resource 
pool  is  80.64  percent  in  the  summer 
season  and  78.33  percent  in  the  winter 
season.  The  new  utility  and  nonutility 
customers'  share  of  the  resource  pool  is 
19.36  percent  in  the  siunmer  season  and 
21.67  percent  in  the  winter  season. 

The  proposed  allocations  of  power  for 
new  Native  American  customers  and  the 
data  these  allocations  are  based  upon 
are  as  follows: 


New  Native  American  customers 


BtacMeet  Nation 

Cheyenne  River  Sioux 

Chippewa  Cree-ltocicy  Boy 
Crow  Creek 
Crow 
Devils  Lake : 

Flandreau  Sarrtae  Stoux 

Fort  Belknap  Indan  Community 

Fort  Peck  Tribes  - 

Lower  Brule  Sioyx  

Lower  Sioux  ....» -~ — 

Norttiem  Cheyenne 


OgJala  Sioux-Pine  RkJge  

Omaha  Tribe  of  Nebraska 

PorKa  Tribe  of  Nebraska ~. 

Rosebud  Sioux  

Santee  Stoux  Trtbe  of  Nebraska 

Sisseton-Wahpaton  Sioux  

Standing  Rock  Sioux  . — 

Three  Affiliated  Tribes  

Turtle  Mountain  Chippewa 

Upper  Sk>ux 


Estimated 
demand 
kitowatts 


White  Earth  Indtan  Reservation 

Winnebago  Tribe  of  l^ebfaska  .. 

Yankton  Swux 


18,600 

13,500 
5,000 
4,100 

12.500 
7.700 
2.365 
6.200 

15.300 
3.100 
3.750 
9,400 

29,600 
5.100 
2.100 

21.300 
1,100 
7.500 

12,900 
8.000 

18,000 
1,250 
3.500 
3.100 
5,300 


Average  current  western 
sendee 


Summer 
(percent) 


34 
33 
56 

50 
56 
22 
55 
28 
34 
33 

0 
36 
28 
15 

8 
49 
10 
40 
30 
30 
35 
42 

6 
10 
25 


Winter 
(percent) 


29 
29 
44 
47 
44 
14 
56 
22 
31 
29 


37 
24 
14 

6 
43 

8 
38 
29 
25 
18 
39 

7 

8 
24 


Proposed  post  2000 
power  alkxxitkxi 


Summer 
kiknvatts 


5.464 
4.094 

416 

546 
1.040 
3.182 

196 
2.190 
4.486 

940 
2.375 
2,568 
10,456 
2.464 
1.162 
3.051 

587 
1,749 
4,299 
2,666 
5,098 

267 
2,006 
1.653 
2,031 


Winter  kito- 
watts 


5,184 
3,762 

643 

406 
1,609 
3,301 
20 
2,162 
3,958 

864 
2,133 
1,868 
9,729 
2.186 
1,068 
2,954 

538 
1,415 
3.595 
2,550 
6,996 

223 
1,745 
1.515 
1,742 


The  prop>os*d  allocations  for  new 
Native  American  customers  were 
calculated  based  upon  the  estimated 
demand  figuris  set  forth  in  the  table 
above.  Inconsistent  demand  estimates 
were  adjusted  by  Western. 

In  oraer  to  feirly  distribute  the 
benefits  of  Federal  hydropower  among 
the  tribes,  WeJBtem  calculated  the 
proposed  pov^er  allocations  in  the  table 
above  in  such  a  manner  as  to  levelize 
total  Federal  hydropower  benefits  to 
each  of  the  Native  American  tribes.  This 
results  in  a  total  Federal  hydropower 
benefit  of  63. $23  percent  in  the  summer 
season  and  56.869  percent  in  the  winter 


season  to  each  of  the  tribes.  To  levelize 
the  total  Federal  hydropower  benefits, 
the  average  current  percentage  of 
Western  service  that  each  of  the  tribes 
receives  through  their  current  power 
supplier(s)  was  utilized  and  is  as  shown 
in  the  table  above.  For  the  Blackfeet 
Nation,  Western  used  the  weighted 
average  of  the  current  percentage  of 
Western  service  for  the  remaining  tribes. 
The  Blackfeet  Nation  is  served  by 
Glacier  Electric  Cooperative,  which  is  a 
total  requirements  customer  of 
Bonneville  Power  Administration, 
therefore  the  Blackfeet  Nation  does  not 


receive  Western  service,  but  does 
receive  the  benefit  of  Federal 
hydropower. 

The  proposed  allocations  to  new 
Native  American  customers  set  forth  in 
the  table  above  are  based  on  the  P- 
SMBP-ED  marketable  resource  available 
at  this  time.  If  the  P-SMBP-ED 
marketable  resource  is  adjusted  in  the 
future,  the  proposed  allocations  will  be 
adjusted  accordingly. 

The  proposed  allocations  of  power  for 
new  utility  and  nonutility  customers 
and  the  loads  these  allocations  are  based 
upon  are  as  follows: 
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New  utility  and  nonutility  customers 


VHIage  of  Emerson,  NE „ „ 

City  of  Estt>efviMe,  lA 

City  of  Randoiph,  NE  . _..'„., 

City  of  Pocahontas,  lA .". .:.„ „ 

City  of  Madison,  NE  ™!™J] 

City  of  South  Sioux  City,  NE '  „ 

City  of  Sergeant  Bluff.  lA 

City  of  Wakefield.  NE 

City  of  Faimiont,  MN  \, 

City  of  Marathon,  lA  

City  of  Stanton,  ND Z"Z 

^  5,000  kW  is  the  maximum  alkx:atk>n  altowed  under  the  Final  Procedures. 


1994  Sunv 

mer  season 

k>ad 

kik>watts 


1,454 

11,040 

1.861 

3.980 

10.034 

24,977 

6.076 

4.717 

2,330 

520 

656 


1994-95 
Winter  sea- 
son k>ad 
kitowatts 


1.146 

7,820 

1,386 

3.144 

8,759 

21,846 

3,888 

3.667 

2,464 

764 

850 


Proposed  post  2000 
power  allocation 


Summer 
kik>watts 


361 

2,743 

462 


2,493 

5,000 

1.510 

1.172 

579 

129 

163 


Winter 
kikMvatts 


412 

2.814 

499 

1.131 

3.152 

5.000 

1,399 

1,320 

887 

275 

306 


The  proposed  allocations  of  power  for 
new  utility  and  nonutility  customers 
were  calculated  using  Post- 1985 
Marketing  Plan  criteria.  Under  the  Post- 
1985  Marketing  Plan  criteria,  the 
proposed  summer  allocations  are 
24.84413  percent  of  total  summer  load 
and  the  proposed  winter  allocations  are 
35.98853  percent  of  total  winter  load. 

The  proposed  allocations  for  new 
utility  and  nonutility  customers  set 
forth  in  the  table  above  are  based  on  the 
P-SMBP-ED  marketable  resource 
available  at  this  time.  If  the  P-SMBP-ED 
marketable  resource  is  adjusted  in  the 
future,  the  proposed  allocations  will  be 
adjusted  accordingly. 

VI.  Review  Under  the  Regulatory 
Flexibility  Act 

The  Regxilatory  Flexibility  Act,  5 
U.S.C.  §  601  et  seq  (Act),  requires 
Federal  agencies  to  perfonn  a  regulatory 
flexibility  analysis  if  a  proposed 
regulation  is  likely  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Western  has 
determined  this  rulemaking  relates  to 
services  offered  by  Western,  and, 
therefore,  is  not  a  rule  within  the 
purview  of  the  Act. 

Vn.  Review  Under  the  Paperwork 
Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980, 44  U.S.C.  3501- 
3520,  Western  has  received  approval 
from  the  Office  of  Management  and 
Budget  (0MB)  for  the  collection  of 
customer  information  in  this  rule,  imder 
control  nvunber  1910-1200. 

IX.  Determination  Under  Executive 
Order  12866 

EXDE  has  determined  this  is  not  a 
significant  regulatory  action  because  it 
does  not  meet  the  criteria  of  Executive 
Order  12866,  58  FR  51735.  Western  has 
an  exemption  from  centralized 
regulatory  review  imder  Executive 


Order  12866;  accordingly,  no  clearance 
of  this  notice  by  OMB  is  required. 

Issued  at  Golden.  Colorado,  August  21. 
1996. 

I^.  Shafer, 

Administrator. 

(FR  Doc.  96-22184  Filed  8-29-96;  8:45  am] 

BILLMQ  CODE  6450-01-P 


Western  Area  Power  Administration's 
Policy  for  the  Purcttass  of  Non- 
Hydropower  Renewable  Resources 

AGENCY:  Western  Area  Power 
Administration,  DOE. 

ACTION:  Correction  notice  of  non- 
hydropower  renewable  resources  policy. 

SUmiARY:  The  following  SUMMARY 
replaces  the  version  that  published  on 
August  20, 1996,  61  FR  43051. 

The  Western  Area  Power 
Administration  (Western)  considered 
adopting  a  policy  to  purchase  a  portion 
of  its  expected  piu-chase  power 
requirements  on  a  project-by-project 
basis  and  in  a  competitive  manner,  from 
non-hydropower  renewable  resource 
producers.  The  concept  also  included  a 
proposal  to  purchase  50  percent  of  those 
purchases  from  solar  resources.  In 
response  to  comments  on  the  proposed 
policy,  Western  decided  to  adopt  a 
modified  policy.  Western's  policy 
focuses  on  technical  assistance  and 
facilitation  of  renewables.  as  opposed  to 
a  mandatory  purchase  power  set-aside' 
for  renewables. 

Issued  in  Washington.  D.  C.  on  August  26, 
1996. 

Joel  K.  Bladow, 

Assistant  A  dministrator. 

(FR  Doc.  96-22185  Filed  8-29-96;  8:45  am] 

BILUNO  CODE  6460-01-P 


ENVIRONMENTAL  PROTECTION  ' 
AGENCY 

FR>-6604-2] 

Agency  Information  Collection 
Activities 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
EPA  is  plaiming  to  submit  the  following 
continuing  Information  Collection 
Requests  (ICRs)  to  the  Office  of 
Management  and  Budget  (OMB).  Before 
submitting  the  ICRs  to  OMB  for  review 
and  approval,  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
proposed  information  collections  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  October  29, 1996. 
ADDRESSES:  U.S.  Enviroiunental 
Protection  Agency,  401  M  Street  SW, 
Mail  code  2223A,  Washington,  DC 
20460. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
NSPS  subpart  AA:  Standards  of 
Performance  for  steel  plants:  Electric 
Arc  Furnaces  Constructed  after  October 
21,  1974  and  on  or  before  August  17, 
1983  and  NSPS  subpart  AAa:  Standards 
of  Performance  for  steel  plants:  Electric 
Arc  Furnaces  and  Argon  Oxygen 
Decarburization  Vessels  constructed 
after  August  7, 1983 — Maria  Malave  at 
(202)  564-7027  or  via  e-mail  (MALAVE. 
MARIA@EPAMAIL.  EPA.GOV.)  or  send 
a  fax  to  (202)  564-0050  her  attention. 

For  NSPS  subpart  KK,  lead  acid 
batteries — Jane  M.  Engert,  tel:  (202)  564- 
5021;  FAX:  (202)  564-0050;  e-mail: 
engert.jane@epamail.epa.gov; 

For  NSPS  subpart  FFF,  Standards  of 
Performance  for  Flexible  Vinyl  and 
Urethane  Coating  and  Printing 
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Industry— Gi4ger  Gotliffe  at  (202)  564- 
7072  or  via  e-|nail 
(gotliSe.ginger@epamail.epa.gov) 

For  NSPS  subpart  PPP,  Wool  > 

fiberglass  Insulation  Manufacturing 
Plants— Scott  Throwe  at  (202)  564-7013 
of  for  a  fax  (202)  564-0050. 

For  NSPS  subpart  TTT,  Surface 
Coating  of  Plastic  Parts  for  Business 
Machines— Maria  Malave  at  (202)  564- 
7027  or  via  e-mail  (MALAVE. 
MARIA®EPAMAIL.  EPA.GOV.)  or  send 
a  fax  to  (202)  564-0050  her  attention. 

SUPPLEMENTANY  INFORMATION: 

NSPS  subpart  AA/AAa 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  those  owners 
or  o{>erators  off  electric  arc  furnaces  and 
dust  handling  systems  in  steel  plants 
that  produce  carbon,  alloy,  or  specialty 
steels;  and  commenced  construction, 
modification,! or  reconstruction  after  the 
date  of  propo$al  (i.e.,  October  21, 1974), 
and  on  or  before  August  17, 1983  (for 
Subpart  AAai 

Title:  New  Source  Performance 
Standards  (N$PS)  for  Electric  Arc 
Furnaces  and  Argon-Oxygen 
Decarburization  Vessels,  Subparts  AA 
and  AAa;  OK©  No.  2060-0038;  Agency 
No.  1060.08. 

Abstract:  Okvners  or  operators  of  the 
affected  facilities  described  make  the 
following  one-time  only  reports: 
notification  of  the  date  of  construction 
or  reconstruction;  notification  of  the 
anticipated  aad  actual  dates  of  startup; 
notification  of  any  physical  or 
operational  change  to  an  existing  facility 
which  may  increase  the  regulated 
pollutant  em£5sion  rate;  and  the 
notification  of  the  date  of  the  initial 
performance  test.  Owners  or  operators 
are  also  required  to  maintain  records  of 
the  occtirrenoe  and  duration  of  any 
startup,  shutdown,  or  malfunction  in 
the  operation  of  an  affected  facility. 
These  notifications,  reports  and  records 
are  required,  in  general,  of  all  sources 
subject  to  NSPS. 

RecordkBepilig  and  reporting  requirements 
specific  to  stee)  plants  subject  to  NSPS 
subpart  AA  and  AAa  include  the  initial 
DotificatioDS,  and  recording  all 
measurements  required  under  the  monitoring 
sections.  Owners  or  operators  of  electric  arc 
furnaces  controlled  by  a  direct  shell 
evacuation  system  are  required  to  install  and 
maintain  a  coniinuous  monitoring  device 
that  continuously  records  pressure  inside  the 
EAF,  and  recoiids  15  minute  integrated 
averages.  Prior'notification  it  is  required  for 
the  procedure  used  for  determining 
compliance  when  emissions  are  combined 
with  facilities  that  are  not  subject.  The  results 
of  the  performance  tests  including  all 
requirements  specified  in  $S  60.275, 
60.276(c).  60.275a,  and  60.276(f)  must  be 
reported.  I 


Semiannual  reports  of  unacceptable 
operation  of  the  affected  facilities,  and 
semiannual  reports  of  exceedances  of 
control  device  opacity  are  also  required. 
Unacceptable  operation  is  considered  to 
he  operation  at  a  furnace  with  static 
pressures  that  exceed  the  values 
established  at  60.274(f)  and  60.274a(g), 
or  operation  of  the  control  system'  fan 
motor  at  values  ±  15%  of  the  values 
estabUshed  under  the  performance  test, 
or  operation  at  flow  rates  lower  than 
those  established  in  the  performance 
test.  Exceedances  of  opacity  are  defined 
as  all  6-minute  periods  during  which 
the  average  opacity  is  greater  than  the 
standard.  In  general,  excess  emission 
reports  must  include  the  magnitude  of 
excess  emissions;  conversion  factors 
used;  the  date  and  time  of 
commencement  and  completion  of  each 
excess  emission  time  period; 
identification  of  excess  emissions 
during  startups,  shutdowns,  and 
malfunctions;  the  nature  and  Cause  of 
the  malfunction  (if  known)  and 
corrective  measures  taken;  and 
identification  of  the  time  period  during 
which  the  CMS  was  inoperative  (this 
does  not  include  zero  and  span  checks 
nor  typical  re{>airs  or  adjustments). 

Any  owner  or  operator  subject  to  the 
provisions  of  this  part  shall  maintain  a  file 
of  these  measurements,  and  retain  the  file  for 
at  least  two  years  following  the  date  of  such 
measurements,  maintenance  reports,  and 
records. 

All  reports  are  sent  to  the  delegated 
State  or  local  authority.  In  the  event  that 
there  is  no  such  delegated  authority,  the 
reports  are  sent  directly  to  the  EPA 
Regional  Office.  Notifications  are  used 
to  inform  the  Agency  or  delegated 
authority  when  a  source  becomes 
subject  to  the  standard.  The  reviewing 
authority  may  then  Inspect  the  source  to 
check  if  the  pollution  control  devices 
are  properly  installed  and  operated  and 
the  standards  are  being  met. 
Performance  test  reports  are  needed  as 
these  are  the  Agency's  records  of  a 
source  initial  capability  to  comply  with 
the  emission  standard,  and  note  the 
operating  conditions  under  which 
compliance  was  achieved. 

The  Administrator  may  reqiiire 
owners  and  operators  subject  to  Section 
111  of  the  Clean  Air  Act  (CAA)  are 
required  to  comply  with  recordkeeping 
and  reporting  requirements,  as  specified 
in  Section  114(a)  of  CAA. 

In  order  to  ensure  compUance  with 
these  standards,  adequate  recordkeeping 
is  necessary.  In  the  absence  of  such 
information  enforcement  personnel 
would  be  unable  to  determine  whether 
the  standards  are  being  met  on  a 


continuous  basis,  as  required  by  the 
Clean  Air  Act. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9.  The  EPA  would  like 
to  solicit  conmients  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  biirden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality  .'utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  The  only  type  of 
industry  cost  associated  with  the 
information  collection  activity  in  the 
standards  is  labor  cost.  The  average 
annual  burden  to  industry  over  the  past 
three  years  for  these  recordkeeping  and 
reporting  requirements  were  estimated 
to  be  21,430  person-hours.  The 
respondent  costs  have  been  calculated 
on  the  basis  of  $14.50  per  hour  plus  110 
percent  overhead.  The  average  annual 
cost  to  industry  over  the  past  three  years 
of  the  previously  approved  ICR  was 
estimated  to  be  $652,528.  This  estimate 
includes  the  time  needed  to  review 
instructions;  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating, 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements;  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

NSPS  Subpart  KK 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  lead-add 
battery  manufacturing  plants  that 
produce  or  have  the  capacity  to  produce 
in  one  day  (24  hours)  batteries 
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containing  an  amount  of  lead  equal  to 
or  greater  than  6.5  tons.  Specifically,  the 
affected  facilities  in  each  plant  include 
grid  casting,  paste  mixing,  three-process 
operations,  lead  oxide  manufactiuing, 
lead  reclamation,  and  other  lead- 
emitting  operations  in  lead  acid  battery 
manufacturing  plants  that  commenced 
construction,  modification,  or 
reconstruction  after  the  date  of  proposal. 

Title:  New  Source  Performance 
Standards  (NSPS)  for  Lead-Acid  Battery 
Manufacturing  Plants  (40  CFR  Part  60, 
Subpart  KK]  OMB  Control  Number: 
2060-0081.  Expires:  4/30/97. 

Abstract:  The  largest  single  use  of  lead 
in  the  United  States  is  in  the 
manufacture  of  lead-acid,  or  secondary, 
storage  batteries.  Lead-acid  battery 
manufacturing  plants  emit  lead 
particulates  in  quantities  that,  in  the 
Administrator's  judgment,  cause  or 
contribute  to  air  pollution  that  may 
endanger  public  health  or  welfare. 
Consequently,  New  Source  Performance 
Standards  were  promulgated  for  this 
soiuce  category.  These  standards  rely  on 
the  proper  installation,  operation  and 
maintenance  of  particulate  control 
devices  such  as  electrostatic 
precipitators  or  scrubbers. 

In  order  to  ensure  compliance  with 
the  standards,  adequate  recordkeeping 
and  reporting  is  necessary.  This 
information  enables  the  Agency  to:  (1) 
Identify  the  sources  subject  to  the 
standard;  (2)  ensure  initial  compliance 
with  emission  limits;  and  (3)  verify 
continuous  compliance  with  the 
standard.  Specifically,  the  rule  requires 
an  application  for  approval  of 
construction,  notification  of  startup, 
notification  and  report  of  the  initial 
emissions  test,  and  notification  of  any 
physical  or  operational  change  that  may 
increase  the  emission  rate.  In  addition, 
sources  are  required  to  keep  records  of 
all  startups,  shutdowns,  and 
malfunctions. 

In  the  absence  of  such  information 
collection  requirements,  enforcement 
personnel  would  be  unable  to  determine 
whether  the  standards  are  being  met  on 
a  continuous  basis,  as  required  by  the 
Clean  Air  Act.  Consequently,  these 
information  collection  requirements  are 
mandatory,  and  the  records  required  by 
this  NSPS  must  be  retained  by  the 
owner  or  operator  for  two  years.  In 
general,  the  required  information 
consists  of  emissions  data  and  other 
information  deemed  not  to  be  private. 
However,  any  information  submitted  to 
the  agency  for  which  a  claim  of 
confidentiality  is  made  will  be 
safeguarded  according  to  the  Agency 
policies  set  forth  in  Title  40,  Chapter  1, 
Part  2,  Subpart  B— Confidentiality  of 
Business  Information.  An  Agency  may 


not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to,  a  collection 
of  information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMB  control  numbers  for  EPA's 
regulations  are  listed  in  40  CFR  Part  9. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  The  average 
annual  burden  to  the  industry  over  the 
next  three  years  bora  these 
recordkeeping  and  reporting 
requirements  is  estimated  at  320  person- 
hours.  This  is  based  on  an  estimated  48 
respondents.  The  average  annual  burden 
for  reporting  only  is  projected  to  be  128 
person-hours.  This  estimate  include? 
the  time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  piu-poses 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

NSPS  Subpart  FFF 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  those  which 
are  subject  to  NSPS  Subpart  FFF,  or 
each  rotogravure  printing  line  used  to 
print  or  coat  flexible  vinyl  or  urethane 
products,  and  for  which  construction, 
modification,  or  reconstruction 
commenced  after  January  18, 1983. 

Title:  NSPS  Subpart  FFF:  Standards  of 
Performance  for  Flexible  Vinyl  and 
Urethane  Coating  and  Printing  Industry, 
OMB  number  2060-0073,  expires  April 
30, 1997. 


Abstract:  The  EPA  is  charged  under 
Section  111  of  the  Clean  Air  Act,  as 
amended,  to  establish  standards  of 
performance  for  new  stationary  sources 
that  reflect: 

*  *  *  application  of  the  best  technological 
system  of  continuous  emissions  reduction 
which  (taking  into  consideration  the  cost  of 
achieving  such  emissions  reduction,  or  any 
non-air  quality  health  and  environmental 
impact  and  energy  requirements)  the 
Administrator  determines  has  been 
adequately  demonstrated  (Section  111(a)(1)]. 

The  Agency  refers  to  this  charge  as 
selecting  the  best  demonstrated 
technology  (BDT).  Section  111  also 
requires  that  the  Administrator  review 
and,  if  appropriate,  revise  such 
standards  every  four  years.  In  addition. 
Section  114(a)  states  that: 

•  •  *  the  Administrator  may  require  any 
owner  or  operator  subject  to  any  requirement 
of  this  Act  to  (A)  establish  and  maintain  such 
records,  (B)  make  such  reports,  (C)  install, 
use  and  maintain  such  monitoring  equipment 
or  methods  (in  accordance  with  such 
methods  at  such  locations,  at  such  intervals, 
and  in  such  manner  as  the  Administrator 
shall  prescril)e).  and  (D)  provide  such  other 
information,  as  he  may  reasonably  require. 

In  the  Administrator's  judgment,  VOC 
emissions  from  flexible  vinyl  and 
urethane  coating  and  printing  industry 
cause  or  contribute  to  air  pollution  that 
may  reasonably  be  anticipated  to 
endanger  public  health  or  welfare. 
Therefore,  the  New  Source  Performance 
Standards  (NSPS)  were  promulgated  for 
this  soim:e  category.  Thtf  NSPS  for  the 
Flexible  Vinyl  and  Urethane  Coating 
and  Printing  Industry  were  proposed  on 
January  18,  1983,  and  promulgated  on 
June  29, 1984.  These  standards  apply  to 
each  rotogravure  printing  line  used  to 
print  or  coat  flexible  vinyl  or  urethane 
products,  and  for  which  construction, 
modification  or  reconstruction 
commenced  after  the  date  of  proposal. 
Volatile  organic  compounds  (VOCs)  are 
the  pollutants  regulated  under  this 
Subpart.  The  standards  restrict  the  use 
of  inks  to  those  with  a  weighted  average 
VOC  content  of  less  than  1.0  kilogram 
VOC  per  kilogram  of  ink  solids,  unless 
the  source  can  otherwise  reduce 
emissions  to  the  atmosphere  by  85 
percent. 

Owners  or  operators  of  the  affected 
facilities  described  must  make  the 
following  one-time-only  reports: 
notification  of  the  date  of  construction 
or  reconstruction  (40  CFR  60.7(a)(1)); 
notification  of  the  anticipated  and 
actual  dates  of  startup  (40  CFR  60.7(a)(2) 
and  (a)(3);  notification  of  any  physical 
or  operational  change  to  an  existing 
facility  which  may  increase  the 
regulated  pollutant  emission  rate  (40 
CFR  60.7(a)(4));  and  the  notification  of 
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the  date  of  this  initial  performance  test 
(40  CFR  60.7i(a)(5)  and  (d)).  Owners  or 
operators  are  also  required  to  maintain 
records  of  thv  occurrence  and  duration 
of  any  startup,  shutdown,  or 
malfunction  in  the  operation  of  an 
affected  facility  (40  CFR  60.7(b), 
60.584(d)).  These"  notifications,  reports 
and  records  are  required,  in  general,  of 
all  sources  subject  to  NSPS. 

Recordkeeping  specific  to  flexible 
vinyl  and  urejthane  coating  operations 
include:  temoerature  measurements 
when  a  capttire  system  and  an 
incinerator  aite  used,  the  calculation  of 
the  daily  volume  of  VCXZ  solvent 
recovered,  and  the  cumulative  amount 
of  solvent  recovered  when  a  capture 
system  is  used  in  combination  with  a 
solvent  recovery  system  (40  CFR  60.584 
(a)).  Owners  dr  operators  of  affected 
facilities  using  incineration  are  also 
required  to  ii^tall,  calibrate,  and 
maintain  temperature  measurement 
devices  downstream  of  the  exhaust 
gases  if  them^l  incineration  is  used, 
and  both  upstream  and  downstream  of 
the  catalyst  bed  if  catalytic  incineration 
is  used  (40  CFR  60.584  (b)  and  (c)). 

The  owner  or  operator  shall  keep  a 
calendar  monjth  record  of  the 
cumulative  atiount  of  solvent  contained 
in  inks  used  in  the  printing  and  coating 
process  (40  CFR  60.583  (b)  and  (c)). 
When  thermal  or  catalytic  incineration 
is  performed,  ithe  owner  or  operator 
shall  keep  redords  of  each  three-hour 
period  during  which  the  incinerator 
temperature  averaged  more  than  28 
degrees  centi^ade  below  the 
temperature  df  the  most  recent 
performance  iest  (40  CFR  60.584  (b)  and 
(c)).  Daily  recprds  of  this  information 
shall  be  kept  |t  the  source  for  a  period 
of  two  years  (40  CFR  60.7(d)). 

Test  reportaig  requirements  apply 
only  to  the  initial  performance  test.  A 
written  reporlj  must  be  furnished  to  the 
Administratof  describing  the  results  of 
the  initial  performance  test  (40  CFR 
60.8(a),  60.58S(a)).  In  addition, 
semiannual  reports  of  excess  emissions 
are  required,  including  a  semiannual 
negative  decl4ration  if  there  are  no 
excess  emissi0ns  (40  CFR  60.585(b)). 

All  reports  ^e  sent  to  the  delegated 
State  or  local  authority.  In  the  event  that 
there  is  no  such  delegated  authority,  the 
reports  are  seit  directly  to  the  EPA 
Regional  Offiae.  NotiBcations  are  used 
to  inform  the  Agency  or  delegated 
.  authority  whqn  a  source  becomes 
subject  to  the  standard.  The  reviewing 
authority  ma>  then  inspect  the  source  to 
check  if  the  pollution  control  devices 
are  properly  installed  and  operated  and 
the  standard  i  s  being  met.  Performance 
test  reports  ar )  needed  as  these  are  the 
Agency's  reco  rd  of  a  source's  initial 


capability  to  comply  with  the  emission 
standard.  An  Agency  may  not  conduct 
or  sponsor,  and  a  person  is  not  required 
to  respond  to,  a  collection  or 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  0^ffl  control  numbers  for  EPA's 
regulations  are  listed  in  40  CFR  Part  9 
and  48  CFR  Chapter  15. 

The  EPA  would  like  to  solicit  > 

comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  The  Agency 
computed  the  burden  for  each  of  the 
recordkeeping  and  reporting 
requirements  applicable  to  the  industry 
for  the  currently  approved  1994 
Information  Collection  Request  (ICR). 
Where  appropriate,  the  Agency 
identified  specific  tasks  and  made 
assumptions,  while  being  consistent 
with  the  concept  of  burden  imder  the 
Paperwork  Reduction  Act.  Burden 
means  the  total  time,  effort,  or  financial 
resources  expended  by  persons  to 
generate,  maintain,  retain,  or  disclose  or 
provide  information  to  or  for  a  Federal 
agency.  This  includes  the  time  needed 
to  review  instructions;  develop,  acquire, 
install,  and  utifize  technology  and 
systems  for  the  purposes  of  collecting, 
validating,- and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

This  estimate  is  based  on  the 
assumption  that  there  would  be  one 
new  affected  facility  over  the  three  years 
of  the  existing  ICR  and  that  there  were 
approximately  7  soiuces  in  existence  at 


the  start  of  the  three  years  covered  by 
the  ICR.  The  annual  burden  of  reporting 
and  recordkeeping  requirements  for 
facilities  subject  to  Subpart  FFF  are 
summarized  by  the  following 
information.  "The  reporting  requirements 
are  as  follows:  Read  Instructions  (1 
person-hour),  Initial  performance  test 
(280  person-hours).  It  is  assumed  that 
20%  of  tests  are  repeated  due  to  failiue. 
Estimates  for  report  writing  are: 
Notification  of  construction/ 
reconstruction  (2  person-hours). 
Notification  of  anticipated  startup  (2 
person-hours).  Notification  of  actual 
startup  (1  person-hour).  Notification  of 
initial  performance  test  (2  person- 
hours).  Report  of  performance  test 
(included  in  reporting  requirements 
listed  above).  Semiannual  report  (4 
person-hoiu^).  Records  must  be  kept  for 
a  period  of  two  years.  The  average 
biuden  to  industry  over  the  three  years 
of  the  current  ICR  from  these 
recordkeeping  and  reporting 
requirements  was  estimated  to  be  163.2 
person  hours.  The  respondent  costs 
have  been  calculated  on  the  basis  of 
$14.50  per  hour  plus  110  percent 
overhead.  The  average  annual  burden  to 
industry  over  that  three  year  period  of 
the  ICR  was  estimated  to  be  $4,969. 

NSPS  Subpart  PPP 

Title:  Standards  of  Performance  for 
Wool  Fiberglass  Insulation 
Manufactiuing  Plants  (OMB  Control  No. 
2060-0114;  EPA  ICR  No.  1160).  This  is 
a  request  for  extension  of  a  currenUy 
approved  collection. 

Abstract:  The  Administrator  has 
judged  that  particulate  matter  emissions 
from  Wool  Fiberglass  Insulation 
Manufacturing  Plants  cause  or 
contribute  to  air  pollution  that  may 
reasonably  be  anticipated  to  endanger 
public  health  or  welfare.  Owners/ 
operators  of  Wool  Fiberglass  Insulation 
Manufacturing  Plants  must  notify  EPA 
of  construction,  modification,  startups, 
shut  downs,  date  and  results  of  initial 
performance  test  and  excess  emissions. 

In  order  to  ensure  compliance  with 
the  standards  promulgated  to  protect 
public  health,  adequate  reporting  and 
recordkeeping  is  necessary.  In  the 
absence  of  such  information 
enforcement  personnel  would  be  unable 
to  determine  whether  the  standards  are 
being  met  on  a  continuous  basis,  as 
required  by  the  Clean  Air  Act. 

Owners  or  operators  of  the  affected 
facilities  described  make  the  following 
one-time  only  reports:  notification  of  the 
date  of  construction  or  reconstruction; 
notification  of  the  anticipated  and 
actual  dates  of  startup;  notification  of 
any  physical  or  operational  change  to  an 
existing  facility  which  may  increase  the 
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regulated  pollutant  emission  rate;  and 
the  notincation  of  the  date  of  the  initial 
performance  test.  Owner  or  operators 
are  also  required  to  maintain  records  of 
the  occurrence  and  duration  of  any 
startup,  shutdown,  or  malfunction  in 
the  operation  of  an  affected  facility. 
These  notifications,  reports  and  records 
are  required,  in  general,  of  all  sources 
subject  to  NSPS. 

A  written  report  must  be  furnished  to 
the  Administrator  describing  the  results 
of  the  initial  performance  test. 
Recordkeeping  and  reports  specific  to 
NSPS  subpart  PP  are  listed  in  40  CFR 
section  60.684. 

All  reports  are  sent  to  the  delegated 
State  or  local  authority.  In  the  event  that 
there  is  no  such  delegated  authority,  the 
reports  are  sent  directly  to  the  EPA 
Regional  Office. 

If  the  information  required  by  the 
standards  were  not  collected,  the 
Agency  would  have  no  means  for 
ensuring  that  compliance  with  the  NSPS 
is  achieved  and  maintained  by  new, 
modified,  or  reconstructed  sources 
subject  to  the  regulations.  Under  this 
circumstances,  an  owner  or  operator 
could  elect  to  reduce  operating  expenses 
by  not  complying  with  the  emission 
limitations.  In  the  absence  of  the 
information  collection  requirements, 
compliance  with  the  standards  could  be 
ensured  only  through  continuous  on- 
site  inspections  by  regulatory  agency 
personnel.  Consequently,  not  collecting 
the  information  would  result  in  either 
greatly  increased  expenditures  of 
resources,  the  inability  to  ensure 
compliance  with  the  standards. 

The  information  collected  from 
recordkeeping  and  reporting 
requirements  is  also  used  for  targeting 
inspections,  and  is  of  sufficient  quality 
to  be  used  as  evidence  in  court. 

The  Administrator  may  require 
owners  and  operators  subject  to  Section 
111  of  the  Clean  Air  Act  (CAA)  are 
required  to  comply  with  recordkeeping 
and  reporting  requirements,  as  specified 
in  Section  114(a)  of  CAA. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  vaHd  0MB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  Notice 
required  under  5  CFR  1320.8(d), 
soliciting  comments  on  this  collection 
of  information  was  published  on 
September  29.  1995. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 


functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  3,680  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  persoimel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities:  38. 

Estimated  Number  of  Respondents: 
38. 

Frequency  of  Response:  2. 

Estimated  Number  of  Responses:  76.' 

Estimated  Total  Annual  Hour  Burden: 
3,680  hours. 

Estimated  Total  Annualized  Cost 
Burden:  $112,056 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  amd  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1160  and 
OMB  Control  No.  2060.0114  in  any 
correspondence. 

NSPS  Subpart  TTT 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  those  owners 
or  operators  of  spray  booths  in  which 
plastic  parts  for  business  machines 
receive  prime,  color,  texture,  or  touch- 


up  coats,  and  for  which  construction, 
modification  or  reconstruction 
commenced  after  the  proposal  date. 

Title:  New  Source  Performance 
Standards  (NSPS)  for  Surface  Coating  of 
Plastic  Parts  for  Business  Machines, 
Subpart  TTT;  OMB  No.  2060-0162; 
Agency  No.  1093.05. 

Abstract:  Owners  or  operators  of  the 
affected  facilities  described  make  the 
following  one-time  only  reports: 
notification  of  the  date  of  construction 
or  reconstruction;  notification  of  the 
anticipated  and  actual  dates  of  startup; 
notification  of  any  physical  or 
operational  change  to  an  existing  facility 
which  may  increase  the  regulated 
pollutant  emission  rate;  and  the 
notification  of  the  date  of  the  initial 
performance  test.  Owner  or  operators 
are  also  required  to  maintain  records  of 
the  occurrence  and  duration  of  any 
startup,  shutdown,  or  malfunction  in 
the  operation  of  an  affected  facility. 
These  notifications,  reports  and  records 
are  required,  in  general,  of  all  sources 
subject  to  NSPS. 

Recordkeeping  requirements  specific 
to  the  surface  coating  of  plastic  parts  for 
business  machines  include  the  records 
of  each  monthly  performance  test. 

A  written  report  must  be  furnished  to 
the  Administrator  describing  the  results 
of  the  initial  performance  test. 
Thereafter,  quarterly  reports  of 
noncompliance  are  required,  and 
semiannual  reports  shall  be  made  when 
the  source  is  in  compliance  with  the 
applicable  emission  limitations. 

All  reports  are  sent  to'the  delegated 
State  or  local  authority.  In  the  event  that 
there  is  no  such  delegated  authority,  the 
reports  are  sent  directly  to  the  EPA 
Reraonal  Office. 

If  the  information  required  by  the 
standards  were  not  collected,  the 
Agency  would  have  no  means  for 
ensiu-ing  that  compliance  with  the  NSPS 
is  achieved  and  maintained  by  new, 
modified,  or  reconstructed  sources 
subject  to  the  regulations.  Under  this 
circumstances,  an  owner  or  operator 
could  elect  to  reduce  operating  expenses 
by  not  complying  with  the  emission 
limitations.  In  the  absence  of  the 
information  collection  requirements, 
compliance  with  the  standards  could  be 
ensured  only  through  continuous  on- 
site  inspections  by  regulatory  agency 
personnel.  Consequently,  not  collecting 
the  information  would  result  In  either 
greatly  increased  expenditures  of 
resources,  the  inability  to  ensure 
compliance  with  the  standards. 

The  information  collected  from 
recordkeeping  and  reporting 
requirements  is  also  used  for  targeting 
inspections,  and  is  of  sufficient  quality 
to  be  used  as  evidence  in  court. 
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The  Admii  listrator  may  require 
owners  and  Operators  subject  to  Section 
111  of  the  Clean  Air  Act  (CAA)  are 
require  to  coDiply  with  recordkeeping 
and  reporting  requirements,  as  speciHed 
in  Section  ll|4(a)  of  CAA. 

An  Agency  may  not  conduct  or 
sponsor,  andia  person  is  not  required  to 
respond  to.  aj  collection  of  information 
unless  it  displays  a  currently  valid  0MB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  Pak  9.  The  EPA  would  like 
to  solicit  comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  iiformation  will  have 
practical  utility; 

(ii]  Evaluat^  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  jand  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  an<t 

(iv)  Minimize  the  burden  of  the 
collection  of  Information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  teomiques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  suimission  of  responses. 

Burden  Sta  lement:  The  only  type  of 
industry  cost:  i  associated  with  the 
information  dollection  activity  in  the 
standards  are  labor  costs.  The  average 
annual  burde  n  to  industry  over  the  past 
three  years  fo  r  these  recordkeeping  and 
reporting  requirements  were  estimated 
to  be  29,444  rterson-hours.  The 
respondent  a  ists  have  been  calculated 
on  the  basis  of  $14.50  per  hour  plus  110 
percent  overhead.  The  average  annual 
cost  to  indusi  ry  over  the  past  three  years 
of  the  ICR  wa  5  estimated  to  be  $896,569. 
This  estimate  includes  the  time  needed 
to  review  insi  ructions;  develop,  acquire^ 
install,  and  u  ilize  technology  and 
systems  for  tl  e  purposes  of  collecting, 
validating,  ard  verifying  information, 
processing  and  maintaining 
information, ;  md  disclosing  and 
providing  inf  }rmation:  adjust  the 
existing  ways  to  comply  with  any 
previously  ap  plicable  instructions  and 
requirements  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  learch  data  sources; 
complete  and  rSview  the  collection  of 
information; ;  ind  transmit  or  otherwise 
disclose  the  i  ^formation. 


Dated:  August  23, 1996. 
Bruce  R.  Weddle, 

Acting  Director,  Office  of  Compliance. 
(FR  Doc.  96-22264  Filed  8-29-96;  8:45  am] 

BIUJNQ  COOE  a8«&-6l>-P 

[OPPTS-0019e;  FRL-63S6-4] 

Proposed  Renewal  of  an  Agency 
Information  Collection;  Toxic  Chemical 
Release  Reporting;  Community  Right- 
to-Know;  EPA  ICR  #1363.05 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  and  Request  for 

Comment. 

SUMMARY:  This  notice  announces  and 
solicits  comments  on  the  proposed 
renewal  of  the  Information  Collection 
Request  (ICR)  entitled:  Toxic  Chemical 
Release  Reporting;  Recordkeeping; 
Supplier  Notification;  and  Petitions 
under  Section  313  of  the  Emergency 
"Planning  and  Community  Right-to- 
Know  Act  (EPA  ICR  #1363.05;  OMB 
Approval  #2070-0093).  The  Office  of 
Prevention,  Pesticides  and  Toxic 
Substances  (OPPTS)  is  seeking  public 
comment  on  this  ICR  pursuant  to  the 
Paperwork  Reduction  Act  (PRA)  and  the 
procedures  contained  in  5  CFR  1320.12. 
The  ICR,  which  is  abstracted  below, 
describes  the  nature  of  the  information 
collection,  the  expected  burden  and 
estimated  costs  associated  with  the 
information  collection,  and  includes  the 
actual  data  collection  instrument.  The 
complete  ICR  document  and  any 
attachments  to  it  are  available  in  paper 
or  electronic  copy  and  may  be  obtained 
as  described  in  Unit  IV  of  this  notice. 

After  reviewing  any  public  comments 
submitted  in  response  to  this  notice  and 
amending  the  ICR  as  necessary,  OPPTS 
wijl  announce  in  another  Federal 
Register  notice  that  it  has  submitted  a 
final  ICR  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval  pursuant  to  5  CFR  1320.12(c). 
DATES:  All  comments  must  be  submitted 
to  the  addresses  listed  below  on  or 
before  October  26, 1996. 
ADDRESSES:  Submit  written  comments 
identified  by  the  administrative  record 
number  AR-165  and  EPA  ICR  #1363.05 
by  mail  to:  TSCA  Document  Receipts 
(7407),  Room  NE-G099,  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460, 
Telephone:  202-260-7099.  In  person, 
bring  comments  directly  to  the  OPPT 
docket  which  is  located  in  Room  NE- 
B607  at  the  address  given  above  from 
noon  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays. 


Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to: 
oppt.ncic@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  or  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  appropriate 
administrative  record  and  ICR  number 
indicated  above.  Electronic  comments 
on  this  document  may  be  filed  online  at 
many  Federal  Depository  Libraries. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  Confidential  Business 
Information  (CBI)  by  marking  any  part 
or  all  of  that  information  as  CBI.  No  CBI 
should  be  submitted  through  e-mail. 
Information  marked  as  CBI  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  hot  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  writteij 
comments  will  be  available  for  public 
inspection  in  Room  NE-B607  at  the 
address  given  above  from  noon  to  4 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Augustyniak,  Deputy  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460,  Telephone:  202-260-1024; 
fax  202-401-8142,  or  e-mail: 
augustyniak.christine@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Electronic  Availability:  Electronic 
copies  of  the  ICR  are  available  from  the 
EPA  Public  Access  gopher 
(gopher.epa.gov)  at  the  Environmental 
Sub-Set  entry  for  this  dociunent  under 
"Rules  and  Regulations." 

I.  Background  Information 

Section  313  of  the  Emergency 
Planning  and  Community  Right-to- 
Know  Act  (EPCRA)  (42  U.S.C.  11001  et 
seq.)  requires  certain  owners  or 
operators  of  certain  facilities  (i.e., 
manufacturing  facilities  in  Standard 
Industrial  Classification  (SIC)  codes  20 
through  39)  manufacturing,  processing, 
or  otherwise  using  any  of  over  600  listed 
toxic  chemicals  and  chemical  categories 
(hereafter  "toxic  chemicals")  in  excess 
of  the  applicable  threshold  quantities  to 
report  on  their  environmental  releases 
and  transfers  of  and  waste  management 
activities  for  such  chemicals  annually. 
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Under  section  6607  of  the  Pollution 
Prevention  Act  (PPA)  (42  U.S.C.  11071 
to  11079),  facilities  must  provide 
'information  on  the  quantities  of  the 
toxic  chemicals  in  waste  streams  and 
the  efforts  made  to  reduce  or  eliminate 
those  quantities.  Facilities  required  to 
report  under  EPCRA  section  313  and 
PPA  section  6607  submit  a  Toxic 
Chemical  Release  Inventory  Form  (EPA 
Form  9350-1,  also  known  as  "Form  R") 
to  EPA  and  the  State  in  which  it 
operates  each  year,  providing 
information  from  the  preceedine  year. 

In  1994,  EPA  established  an  alternate 
threshold  for  those  facilities  with  low 
amounts  of  a  listed  toxic  chemical  in 
wastes.  A  facility  that  meets  the 
appropriate  reporting  thresholds,  but 
estimates  that  the  total  amount  of  the 
chemical  in  the  total  annual  reportable 
amount  does  not  exceed  500  pounds  per 
year,  can  take  advantage  of  an  alternate 
manufacture,  process,  or  otherwise  use 
a  threshold  of  1  million  pounds  per  year 
for  that  chemical,  provided  that  certain 
conditions  are  met.  Facilities  able  to 
take  advantage  of  an  alternate  threshold 
would  be  eligible  to  submit  a  Toxic 
Chemical  Release  Inventory  Form  A 
(EPA  Form  9350-2).  As  such,  facilities 
meeting  the  alternate  threshold  may  use 
either  the  Form  R  or  the  Form  A. 

The  reporting  and  recordkeeping 
requirements  associated  with  the 
alternate  reporting  requirement  using 
Form  A  are  contained  in  a  separate  ICR 
and  are  approved  under  OMB  Control 
#2070-0143  (EPA  ICR  #1704.03).  OMB 
is  currently  reviewing  a  request  to 
renew  that  approval,  which  is 
scheduled  to  expire  on  September  30, 
1996.  Pursuant  to  OMB  regulations  at  5 
CFR  1320.12(a),  EPA  announced  the 
proposed  renewal  of  ICR  #1704.03, 
seeking  public  comment  in  the  Federal 
Register  on  May  15, 1996  (61  FR 
24488)(FRL-5368-9).  After  reviewing 
the  two  conunents  received  in  response 
to  that  notice,  which  were  supportive  of 
the  continuation  of  the  alternate 
reporting  form  requirements  and 
encouraged  OMB  approval  of  the 
requested  renewal,  EPA  subsequently 
issued  another  Federal  Register  notice 
on  August  8,  1996  (61  FR  41407)(FRL- 
5547-8)  to  announce  the  Agency's 
submission  of  the  renewal  request  for 
ICR  #1704.03  to  OMB  for  review  and 
approval,  as  well  as  announcing  the 
final  30  day  comment  period  as  required 
under  5  CFR  1320.12  (c).  Any  OMB 
action  taken  with  regard  to  ICR 
#1704.03,  which  must  be  taken  no  later 
than  September  30, 1996,  applies  only 
to  the  alternate  reporting  requirements 
and  Form  A. 

The  reporting  and  recordkeeping 
requirements  associated  with  EPCRA 


section  313  (i.e.,  Form  R,  supplier 
notification  and  the  petition  process)  are 
discussed  in  a  separate  ICR  (EPA  ICR 
#1363.05).  The  renewal  of  EPA  ICR 
#1363.05  is  the  subject  of  this  notice 
and  is  being  processed  separately  from 
those  related  to  the  alternate  reporting 
requirement,  which  are  covered  by  EPA 
ICR  #1704.03.  OMB  approved  the  Form 
R  reporting  and  recordkeeping 
requirements  under  OMB  Control 
#2070-0093  (EPA  ICR  #1363.05). 
Although  the  OMB  approval  for  this  ICR 
would  have  ordinarily  expired  on 
November  30,  1992,  OMB's  approval 
was  extended  by  Congress  in  September 
of  1992  until  EPA  promulgates  dianges 
to  the  Form  R  and  Instructions.  This 
approval  was  contained  in  the  1993 
I)epartment  of  Veterans  Affairs  and 
Housing  and  Urban  Development  and 
Independent  Agencies  Appropriations 
Act,  Pub.  L.  102-389.  signed  October  6, 
1992,  which  states  that: 

Notwithstanding  the  Paperwork  Reduction 
Act  of  1980  or  any  requirements  thereunder 
the  Environmental  Protection  Agency  Toxic 
Chemical  Release  Inventory  TRl  Form  R  and 
instructions,  revised  1991  version  issued 
May  19, 1992,  and  related  requirements 
(OMB  No.  2070-0093),  shall  be  effective  for 
reporting  under  section  6607  of  the  Pollution 
PrevenUon  Act  of  1990  (Public  law  101-508) 
and  section  313  of  the  Superfund 
Amendments  and  Reauthorization  Act  of 
1990  (Public  Law  99-499)  until  such  time  as 
revisions  are  promulgated  pursuant  to  law. 

The  proposed  ICR  announced  in  this 
notice  will  replace  the  Congressional 
approval  described  above  upon  final 
approval  of  the  ICR  by  OMB  under  the 
Paperwork  Reduction  Act  pujrsuant  to  5 
CFR  1320.12.  In  accordance  with  the 
process  described  in  5  CFR 
1320.12(a)(1),  EPA  is  seeking  comment 
on  the  burden  estimates  and 
information  collection  activities 
described  in  this  ICR.  After  reviewing 
any  comments  received  during  the  60 
day  comment  period,  EPA  will  submit 
a  final  ICR  to  OMB  for  review  and 
approval  pursuant  to  1320.12(c). 

m  addition,  EPA  recently  proposed  to 
amend  the  EPCRA  Section  313  reporting 
and  recordkeeping  requirements  by 
proposing  to  add  several  additional 
industry  groups  to  the  universe  of 
respondents  subject  to  reporting  (61  FR 
33588,  June  27, 1996)(FRL-5379-3).  As 
required  by  5  CFR  1320.11,  EPA 
announced  and  sought  comment  on  the 
proposed  Industry  Expansion  ICR  (EPA 
ICR  #1784.01)  which  provided  biu-den 
estimates  for  the  information  collection 
contained  in  the  proposed  rule.  When 
EPA  issues  the  final  rule  for  Industry 
Expansion,  the  information  collection 
requirements  contained  in  that  final  rule 
will  b^  reflected  in  an  amended  ICR 


which  will  be  submitted  to  OMB  for 
review  and  approval.  This  submission 
must  occur  no  later  than  publication  of 
that  final  rule  in  the  Federal  Register 
and  the  submission  will  be  announced 
in  the  final  rule.  The  public  will  have 
30  days  to  provide  additional  comments 
on  the  final  ICR  related  to  the  industry 
expansion  rule.  Upon  OMB's  approval 
of  the  industry  expansion  related  ICR 
(EPA  ICR  #1784.02),  EPA  will  add  the 
industry  expansion  burdens  to  the 
existing  burdens  associated  with  overall 
TRI  reporting  and  recordkeeping  (i.e., 
those  in  ICR  #1363.05  for  Form  R  and 
ICR  #1704.03  for  Form  A).  Specifically. 
EPA  would  amend  the  existing  ICRs  by 
submitting  an  Information  Correction 
Worksheet  to  OMB  requesting  that  the 
burden  hours  associated  with  each  ICR 
be  adjusted  to  include  the  new  biu*den 
hours  imposed  by  that  final  rule. 

II.  Request  for  Public  Comnient 

For  the  collection  of  information 
addressed  in  this  notice,  EPA  is 
soliciting  comments  on  the  ICR, 
including  but  not  limited  to  the 
information  collection  activity,  the 
burden  hour  and  cost  estimates 
presented,  and  any  other  information 
that  would  help  the  Agency  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility. 

(ii)  Evaluate  the  accuracy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used. 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology.  Comments 
should  be  submitted  to  EPA  according 
to  the  procedures  described  in  the 
ADDRESSES  section  above. 

III.  Proposed  Information  Collection 
Request 

ICR  Numbers:  EPA  ICR  No.  1363.05 
and  OMB  No.  2070-0093. 

Current  Expiration  Date:  As 
discussed  in  Unit  I  above,  this  ICR, 
which  covers  the  reporting  and 
recordkeeping  requirements  under 
section  313  of  the  Emergency  Planning 
and  Community  Right-to-Know  Act,  is 
valid  until  EPA  promulgates  changes  to 
the  Form  R  and  Instructions. 
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Title:  To)^c  Chemical  Release 
Reporting  and  Recordkeeping;  Supplier 
Notification  and  Petitions  under  Section 
313  of  tlie  Bmergency  Planning  and 
Community  Right-to-Know  Act. 

Abstract:  This  Information  Collection 
Request  (ICR)  is  for  the  information 
collection  contained  in  the  regulations 
governing  t^xic  chemical  release 
reporting  under  section  313  of  the 
Emergency  planning  and  Community 
Right-to-Know  Act  (EPCRA)  (42  U.S.C. 
11001  et  se<).)  and  the  information 
collection  ill  section  6607  of  the 
Pollution  Pflevention  Act  (PPA)  (42 
U.S.C.  11071  to  11079).  In  accordance 
with  EPCRA  section  313  (and  PPA 
section  6607  because  of  its  linkage  to 
EPCRA).  EPA's  Office  of  Pollution 
Prevention  and  Toxics  (OPPT)  collects, 
processes,  and  makes  available  to  the 
public  all  of  the  information  collected. 
The  information  gathered  under  these 
authorities  is  stored  in  a  database 
maintained  at  both  EPA  and  the 
National  Lih|rary  of  Medicine  (NLM). 
NLM  provi(|B8  public  access  to  the  TRI 
database  through  the  Toxicology  Data 
Network  (TQXNET).  The  TRI  has  been 
used  extensively  by  EPA  and  the  public 
and  private  sectors.  Program  offices 
within  EPA  Jiave  used  the  TRI.  with 
other  sources  of  data,  to  establish 
priorities,  evaluate  potential  exposure 
scenarios,  aijd  for  enforcement 
activities.  Environmental  groups  and 
public  inter^t  groups  have  used  the 
data  in  sevetial  studies  and  reports, 
making  the  public  more  aware  of 
releases  of  cltemicals  in  their 
conununitie$.  Industry  has  used  the  data 
extensively  tb  assess  and  improve  their 
environmental  {jerformance. 

Comprehensive  data  about  releases, 
transfers,  and  other  waste  management 
activities  of  joxic  chemicals  at  the 
community  ^vel  are  generally  not 
available  fropi  sources  other  than  TRI. 
Permit  data  often  are  difficult  to  obtain, 
are  not  crossjmedia  and  present  only  a 
limited  perspective  on  a  facility's 
overall  performance.  With  TRI  and  the 
real  gains  in  Understanding  it  can 
produce,  cornmunities  and  governments 
know  what  listed  toxic  chemicals  a 
subset  of  indjustrial  facilities  in  their 
area  release,  transfer,  or  otherwise 
manage  as  w^ste;  and  industries  have  an 
additional  tobl  for  evaluating  efficiency 
and  progression  their  pollution 
prevention  goals. 

Burden  Statement:  The  ai)nual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  52.1  hours  per 
response  for  Form  R,  24  hours  for 
supplier  notification  (where  applicable), 
and  185  houi  s  for  a  petition  (where 
applicable). '  'his  estimate  includes  the 


time  needed  to  review  instructions; 
develop,  acquire,  install  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information.  No  person  is 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  nimiber. 
The  OMB  control  numbers  for  the 
regulations  related  to  this  information 
collection,  are  displayed  in  40  CFR  Part 
9.  Summary  of  the  ICR  activity: 

Form  R:  Respondents/affected 
entities.  FaciUties  that  manufacture, 
process  or  otherwise  use  certain  toxic 
chemicals  and  which  are  required, 
under  EPCRA  section  313,  to  report 
annually  to  EPA  their  environmental 
releases  of  such  chemicals. 
Estimated  No.  of  Respondents:  27,382 
Estimated  Total  Annual  Burden  on 
Respondents:  4,707,860  hours. 
Frequency  of  Collection:  Annual. 
Supplier  Notification:  Respondents/ 
Affected  Entities.  Manufacturing 
facilities  that  supply  mixtures  or  trade 
name  products  containing  chemicals 
listed  imder  EPCRA  section  313. 
Estimated  No.  of  Respondents:  3,657 
Estimated  Total  Annual  Burden  on 
Respondents:  87,768  hours. 
Frequency  of  Collection:  Annual. 
Petitions:  Respondents/Affected 
Entities.  Any  person  or  organization 
submitting  a  petition  under  section 
313(e)  of  EPCRA. 
Estimated  No.  of  Respondents:  11 
Estimated  Total  Annual  Burden  on 
Respondents:  2,035  hours. 
Frequency  of  Collection:  On  occasion. 
In  addition,  all  facilities  in  a  Standard 
Industrial  Classification  (SIC)  code 
covered  under  EPCRA  section  313  with 
10  or  more  full-time  equivalent 
employees  must  determine  each  year 
whether  they  manufacture,  process  or 
otherwise  use  any  of  the  listed 
chemicals  above  threshold  quantities.  It 
is  estimated  that  185,266  facilities  will 
need  to  make  this  determination  each 
year,  with  a  total  estimated  burden  of 
741,064  hours. 

Changes  in  Burden  Estimates.  The 
estimated  burden  has  changed  in  several 
ways  compared  with  the  total  biu-den 
last  approved  by  OMB  in  1992  and 
covered  by  the  1992  Congressional 
approval.  First,  the  ICR  estimates  were 
adjusted  to  account  for  Agency 


experience  and  additional  information 
about  the  burden  associated  with 
EPCRA  section  313.  Second,  there  was 
a  reduction  in  total  burden  resulting 
from  program  changes.  Specifically, 
EPA  has  either  modified  the  listing  or 
completely  removed  the  listing  for 
several  chemicals  on  the  TRI  list  of 
chemicals  subject  to  reporting  under 
EPCRA  section  313.  In  addition,  the 
1994  amendment  that  established  the 
alternate  reporting  threshold,  is 
estimated  to  replace  up  to  23,288  Form 
R  submissions  with  submissions  of 
Form  A.  After  accounting  for  the 
addition  of  chemicals  that  increased 
burden  during  this  time  frame,  these 
program  changes  reduced  the  number  of 
Form  R  submissions  by  approximately 
20  percent  compared  to  the  previous 
ICR,  and  decreased  total  burden  by 
1,115,408  hours.  When  the  burden 
reduction  caused  by  the  program  change 
(-1,115,408  hours)  and  the  burden 
increase  caused  by  various  adjustments 
in  the  estimates  (+1,766,455  hours)  are 
combined,  the  result  is  a  net  increase  of 
651.047  hours. 

IV.  Where  to  View  or  Obtain  Copies  of 
the  Proposed  Information  Collection 
Request 

A.  Public  Record 

A  record  has  been  established  for  this 
notice  under  docket  number  (OPPTS- 
00198]  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as 
confidential  business  information  (CBI), 
is  available  for  inspection  from  12  noon 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  the  TSCA 
Nonconfidential  Information  Center, 
Rm.  NE-B607,  401  M  St.,  SW., 
Washington,  DC  20460. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

oppt.ncic@epamail.epa.gov 

Electronic  conunents  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  omcial  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  rulemaking  record  which  will 
also  include  all  comments  submitted 
directly  in  writing.  The  official 
rulemaking  record  is  the  paper  record 
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maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

B.  Paper  Copies 

Paper  copies  of  the  complete  ICR  and 
any  accompanying  appendices  may  be 
obtained  from  the  OPPT  docket  at  the 
above  address,  by  contacting  the  person 
whose  name  appears  under  FOR 
FURTHER  INFORMATION  CONTACT, 
or  by  contacting  the  EPCRA  Hothne  at 
1-800-535-0202,  in  Virginia  or  Alaska 
call  703-412-9877  or  TDD:  Toll  Free  1- 
800-533-7672. 

C.  Electronic  Copies 

Electronic  copies  of  the  complete  ICR 
and  any  accompanying  appendices  are 
also  available  from  the  EPA  Public 
Access  gopher  (gopher.epa.gov)  and  the 
EPA  home  page  (http://www.epa.gov). 
To  access  this  information  on  the  EPA 
gopher  you  should  look  for  the  "Rules 
and  Regulations"  entry  under  the 
Environmental  Sub-Set.  To  access  this 
information  on  the  EPA  Home  page,  you 
should  enter  the  Directory  for  "Rules, 
Regulations,  and  Legislation;"  then 
enter  the  "Federal  Register  - 
Environmental  Sub-set;"  then  "Federal 
Register  -  Toxic  Release  Inventory;"  and 
then  enter  the  Year,  Month  and  Day  that 
this  notice  appeared  in  the  Federal 
Register.  In  obth  cases,  the  information 
is  identified  as  "Supporting 
Documentation"  under  the  entry  for  the 
Federal  Register  notice. 

List  of  Subjects 

Environmental  Protection;  Air 
pollution  control;  Chemicals;  Hazardous 
substances;  Hazardous  waste;  Imports; 
Intergovernmental  relations;  Natural 
resources;  Penalties;  Reporting  and 
recordkeeping  requirements;  Superfund; 
Water  pollution  control;  Water  supply. 

Dated:  August  28, 1996.- 

Susan  H.  Wayland, 

Acting  Assistant  Administrator  for 
Prevention,  Pesticides  and  Toxic  Substances. 
(PR  Doc.  96-22417  Filed  8-29-96;  8:45  am) 
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[ER-FRL-5472-7] 

Environmental  Impact  Statements  and 
Regulations;  Avallabiiity  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  August  12, 1996  Through 
August  16, 1996  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  Section  309  of  the  Clean  Air  Act 
and  Section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 


can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  564-7167. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  05, 1996  (61  FR  15251). 

Draft  ElSe 

ERP  No.  D-FHW-E40768-TN  Rating 
EC2,  Shelby  Avenue/Demonbreum 
Street  Corridor,  from  1-65  North  to  1-40 
West  in  Downtown  Nashville,  Funding, 
U.S.  Coast  Guard  Permit  and  COE 
Section  404  Permit,  Davidson  County, 
TN. 

Summary:  EPA's  review  found  that 
most  environmental  impacts  were 
adequately  discussed,  but  expressed 
concern  for  water  quality  and  floodplain 
degradation  from  bridge  construction. 

ERP  No.  D-FHW-E40769-TN  Rating 
EC2,  TN-385  (Collierville-Arlington 
Parkway)  Improvement  Project, 
Construction  horn  Mt.  Pleasant  Road  to 
South  of  Interstate  40,  Shelby  and 
Fayette  Counties,  TN. 

Summary:  EPA  expressed 
environmental  concerns  that  wetlands 
and  floodplain  resources  would  be 
impacted  by  the  proposed  project  and 
asked  for  detailed  mitigation  plans. 

ERP  No.  D-FHW-J40139-CO  Rating 
LO,  Parker  Road  (CO-83)/I-225 
hiterchange  Project  (FCU-CX-083-1 
(49)),  Improvement  between  Peoria 
Street  to  Hampden  Avenue,  Funding, 
NPDES  Permit  and  COE  Section  404 
Permit,  City  Aurora,  Arapahoe  County, 
CO. 

Summary:  EPA  lacks  objection  to  the 
project  as  proposed. 

ERP  No.  D-SFW-K39038-NV  Rating 
E02,  Lahontan  Valley  Wetlands  Water 
Rights  Acquisition  Program, 
Implementation,  Churchill  Coimty,  NV. 

Summary:  EPA  expressed 
environmental  objections  with  the 
proposed  action  due  to  potential  water 
quality  impacts  associated  with 
agriculture  drainwater.  EPA  requested 
that  this  issue  be  further  addressed  and 
mitigated  in  the  final  EIS. 

ERP  No.  D-TVA-E07013-TN  RaUng 
EC2,  Kingston  Fossil  Plant  Alternative 
Coal  Receiving  Systems,  New  Rail  Spur 
Construction  near  the  Cities  of  Kingston 
and  Harriman,  Roane  County,  TN. 

Summary:  EPA  expressed 
environmental  concerns  regarding 
potential  earthen  causeway  fill,  noise 
single-event  documentation,  completion 
of  archaeological  surveys,  and 
consideration  of  other  reasonable 
additional  alternatives,  and  requested 
additional  information  be  provided  in 
the  final  EIS.  * 

ERP  No.  D-USN-El  1038-00  Rating 
ECl,  USS  SEA  WOLF  Submarine  Shock 


Testing,  Implementation,  located 
offshore  Mayport,  FL  or  Norfolk,  VA. 

Summary:  EPA  expressed 
environmental  concerns  regarding  the 
proposal,  pending  the  results  of  the  test 
monitoring. 

ERP  No.  DA-FHW-E40108-NC  Rating 
EC2,  Smith  Creek  Parkway  and 
Downtown  Spur  Construction,  ftom 
NC-133  at  Northeast  Cape  Fear  River  to 
US  74/Eastwood  Road  and  US  117/ 
Castle  Hayne  Road  at  Smith  Creek  to  3rd 
Street,  Updated  and  Additional 
Information,  Funding,  Wilmington,  New 
Hanover  County,  NC. 

Summary:  EPA  noted  information 
inadequacies  that  are  in  need  of 
correction  and  has  concerns  about  the 
acceptability  of  mitigation  for  segments 
A  &  B  based  on  present  wetlands 
mitigation  planning  problems  for 
segment  C. 

Final  EISs 

ERP  No.  F-GSA-E81036-GA, 
Savannah  Federal  Building — United 
States  Courthouse,  Site  Selection  and 
Construction  of  Annex  within  the 
existing  Federal  Building  Courthouse, 
Savannah,  GA. 

Summary:  The  concerns  raised  at  the 
draft  EIS  stage  were  adequately 
addressed  in  the  final  EIS.  Therefore, 
EPA  had  no  objection  to  the  project  as 
proposed. 

ERP  No.  F-ICC-J53004-MT,  Tongue 
River  Railroad  Additional  Rail  Line 
Construction  and  Operation,  Ashland  to 
Decker,  Approval,  Rosebud  and  Big 
Horn  Counties,  MT. 

Summary:  The  EPA  concurs  that  the 
Four  Mile  Creek  Alternative  would  be 
an  environmentally  preferable 
construction  alternative  to  the  Tongue 
River  Railroad  project's  proposed  route 
since  it  avoids  disturbances  to  the 
environmentally  sensitive  section  of  the 
Tongue  River  below  the  Tongue  River 
Dam,  and  would  eliminate  the  need  to 
construct  a  tunnel  and  five  bridges  in 
the  Tongue  River  canyon.  EPA  notes 
that  site-specific  analysis  of  river  and 
wetland  encroachment  issues  will  be 
necessary  during  the  404  permit  review 
of  the  proposed  project. 

ERP  No.  F-SFW-J64005-CO,  Rocky 
Mountain  Arsenal  National  Wildlife 
Refuge  Establishment  and  Operation, 
Implementation,  Adam  County,  CO. 

Summary:  EPA  expressed 
environmental  concerns  regarding 
potential  impact  from  hazardous  waste 
on  human  health  and  the  environment. 

ERP  No.  F-USA-JllOll-UT,  Tooele 
Army  Depot  Disposal  and  Reuse  of 
BRAC  Parcel,  Implementation,  Salt 
Lake,  Tooele  and  Utah  Counties,  UT. 

Summary:  The  Army  has  adequately 
address  previous  EPA  concerns 
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therefore,  EFA  has  no  objection  to  the 
project  as  pdoposed. 

Dated:  August  27,  1996. 
B.  Katherine  tiggs  • 
Associate  Qinctor,  NEPA  Compliance 
Division,  Office  of  Federal  Activities. 
[FR  Doc  96-32239  Filed  S-29-96;  8:45  am] 
BtUMG  cooe 
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[ER-FRL-647i2-e] 

EnvironmerHal  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  OiBce  of  Federal 
Activities,  Gbneral  Information  (202) 
564-7167  O^  (202)  564-7153.  Weekly 
receipt  of  Environmental  Impact 
Statements  Hiled  August  19, 1996 
Through  August  23, 1996  Pursuant  to  40 
CFR  1506.9.T 

EIS  No.  960394,  Final  E!S,  COE,  NC. 
Buckhom  Reservoir  Expansion, 
Constructipn  of  a  Dam  to  Impound 
Water  on  the  Contentnea  Creek,  CX)E 
Section  404  Permit,  City  of  Wilson, 
Wilson  Colinty,  NC,  Due:  September 
23, 1996,  Contact:  WiUiam  Adams 
(910)  251-JI748.  This  EIS  was 
inadvertently  omitted  from  the  8-23— 
96  Federal  Register.  The  ofBcial  30 
day  NEPA  jwait  period  is  caloilated 
from  8-234-96. 
EIS  No.  960^5.  Final  EIS.  AFS,  CA, 
Placervilla  Nursery  Pest  Management 
Plan,  Implementation,  Camino,  El 
Dorado  County,  CA,  Ehie:  September 
30,  1996,  dontact:  Susan  Frankel  (415) 
705-2651.1 
EIS  No.  960396.  Final  EIS,  COE,  DE, 
Delaware  Coast  from  Cape  Henlopen 
to  FenwicM  Island  Feasibility  Study, 
Rehoboth  Beach  and  Dewey  Beach 
Project,  Storm  Damage  Reduction, 
Sussex  Coiinty,  DE  ,  Due:  September 
30, 1996,  dontact:  Steve  Allen  (215) 
656-6555. 
EIS  No.  9603^7,  Final  EIS,  AFS,  CO. 
Vail  Ski  A<ea  Category  HI 
Development  Plan.  Implementation, 
Special-Use-Permit  and  COE  Section 
404  Permit^  Issuance,  White  River 
National  Fprest,  Holy  Cross  Ranger 
District,  Rocky  Mountain  Region, 
Eagle  County,  CO,  Due:  September  30, 
1996,  Contact:  Loren  M.  Kroenke 
(970) 827-^715. 
EIS  No.  9603$8,  Final  EIS.  COE,  GA.  SC. 
Savannah  Harbor  Navigation  Project, 
Operation  and  Maintenance,  Long 
Term  Management  Strategy  Study, 
Chatham  dounty,  GA  and  Jasper 
County,  sd.  Due:  September  30, 1996, 
Contact:  William  Bailey  (912)  652- 
5781. 
EIS  No.  960399.  Revised  Draft  EIS.  SFW, 
CA,  Multifile  Species  Conservation 
Proffam  (h  SCP)  Planning  Area, 


Issuance  of  Take  Authorizations  for 
Threatened  and  Endangered  Species 
Due  to  Urban  Growth,  San  Diego 
County,  CA,  Due:  October  14, 1996, 
Contact:  Mr.  Gail  Kobetich  (619)  431- 
9440. 

EIS  No.  960400.  Final  EIS.  USN.  FL, 
Naval  Training  Center  Orlando 
Disposal  and  Reuse,  Implementation, 
Orange  Coimty,  FL,  Due:  September 
30, 1996,  Contact:  Ronnie  Lattimore 
(803) 820-5888. 

EIS  No.  960401,  Final  EIS,  DOE,  WA, 
Hanford  Site  Tank  Waste  Remediation 
Systems  (TWRS),  Management  and 
Disposal  of  Radioactive,  Hazardous, 
and  Mixed  Wastes,  NPDES  Permit  and 
Approval  of  Several  Permits,  in  the 
City  of  Richland,  Grant  County,  WA, 
Due:  September  30, 1996,  Contact: 
Carolyn  C.  Haass  (509)  372-2731. 

EIS  No.  960402,  Final  EIS,  FTA,  NJ. 
Hudson  River  Waterfrtint 
Transportation  Corridor 
Improvements,  Funding, 
Transportation  Systems  Management, 
Light  Rail  Transit,  Hudson  and  Bergen 
Counties,  NJ,  Due:  September  30, 
1996.  Contact:  Anthony  G.  Carr  (212) 
264-8973. 

Dated:  August  27, 1996. 
B.  Katherine  Biggs, 

Associate  Director,  NEPA  Compliance 

Division.  Office  of  Federal  Activities. 

(FR  Doc.  96-22240  Filed  8-29-96;  8:45  ami 
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[FRL-S602-«] 

Notice  of  Proposed  Administrative 
Settlement  Pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice;  request  for  public 

cx)mnient. 

SUMMARY:  In  accordance  with  Section 
122(i)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act,  as 
amended  ("CERCLA"),  42  U.S.C. 
9622(i),  notice  is  hereby  given  of* 
proposed  administrative  settlements 
concerning  the  Odessa  Drum  Site,  Ector 
County,  Texas  with  the  following 
settling  parties: 

Champion  Technologies,  Iiic 
BJ  Services  Company,  U.S.A. 
Petrolite  Corporation 

The  settlements  require  the  settling 
parties  to  p^y  the  following  amounts  to 
the  Hazardous  Substances  Superfund. 
Champion  Technologies 
($4,110,289.59),  BJ  Services  Company, 


U.S.A.  ($473,464.71),  and  Petrolite 
Corporation  ($559,757.90).  The 
settlements  are  designed  to  resolve  the 
settling  parties'  past  liability  at  the  site 
through  a  covenant  not  to  sue  imdw 
Section  107  of  CERCLA,  42  U.S.C. 
§9607. 

For  thirty  (30)  days  following  the  date 
of  publication  of  this  notice,  the  Agency 
will  receive  written  comments  relating 
to  the  settlements.  The  Agency  will 
consider  all  comments  received  and 
may  modify  or  withdraw  its  consent  to 
the  settlements  if  comments  received 
disclose  facts  or  considerations  which 
indicate  that  the  settlements  are 
inappropriate,  improper,  or  inadequate. 
The  Agency's  response  to  any  comments 
received  will  be  available  for  public 
inspection  at  1445  Ross  Avenue,  Dallas, 
Texas,  75202-2733.  Commenters  may 
request  an  opportimity  for  a  public 
meeting  in  the  affected  area  in 
accordance  with  Section  7003(d)  of 
RCRA,  42  U.S.C.  §  6973(d). 

DATES:  Comments  must  be  submitted  on 
or  before  September  30, 1996. 
ADDRESSES:  The  proposed  settlements 
and  additional  background  information 
relating  to  the  settlements  are  available 
for  public  inspection  at  1445  Ross 
Avenue,  Dallas,  Texas,  75202-2733. 
Copies  of  the  proposed  settlements  may 
be  obtained  from  Carl  Bolden,  1445  Ross 
Avenue,  Dallas,  Texas,  75202-2733  at 
(214)  665-6713.  Comments  should 
reference  the  Odessa  Dnun  Superfund 
Site  in  Ector  Coimty,  Texas  and  the 
following  EPA  Docket  Nos.  Champion 
Technologies  (6-16-95),  BJ  Services 
Company  (6-17-95),  and  Petrolite 
Corporation  (6-18-95)  and  should  be 
addressed  to  Carl  Bolden  at  the  address 
listed  above. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Dugdale,  1445  Ross  Avenue,  Dallas, 
Texas,  75202-2733  at (214)  665-8027. 

Dated:  August  20, 1996. 
Jane  N.  Saginaw, 
Regional  Administrator 
[FR  Doc.  96-22265  Filed  8-29-96;  8:45  ami 
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[OPPT-S9354;  FRL-S394-1] 

Certain  Chemicals;  Approval  of  Test 
Martceting  Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  EPA's 
approval  of  applications  for  test 
marketing  exemptions  (TME's)  under 
section  5(h)(1)  of  the  Toxic  Substances 
Control  Act  (TSCA)  and  40  CFR  720.38. 
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EPA  has  designated  these  applications 
as  TME-96-5,  TME-96-7,  and  TME- 
96-8.  The  test  marketing  conditions  are 
described  below. 

DATES:  This  notice  becomes  effective 
August  22, 1996.  Written  comments  will 
be  received  until  (insert  date  15  days 
after  the  date  of  publication  in  the 
Federal  Register). 

ADDRESSES:  Written  comments, 
identified  by  the  docket  number  [OPPT- 
59354]  and  the  specific  TME  number 
should  be  sent  to:  TSCA 
nonconfidential  center  (NQC),  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  Rm. 
NEB-607  (7407),  401  M  St.,  SW., 
Washington.  DC  20460,  (202)  554-1404, 
TDD  (202)  554-0551. 

Comments  and  data  may  be  submitted 
electronically  by  sending  electronic 
mail  (e-mail)  to:  acic@epamail.epa.gov. 
Electronic  comments  must  be  submitted 
as  an  ASCII  file  avoiding  the  use  of 
special  characters  and  any  form  of 
encryption.  Comments  and  data  vnll 
also  be  accepted  on  disks  in 
WordPerfect  in  5.1  file  format  or  ASCII 
file  format.  All  comments  and  data  in 
electronic  form  must  be  identified  as 
(OPPT-59354J.  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found 
under  "SUPPLEMENTARY 
INFORMATION". 

FOR  FURTHER  INFORMATION  CONTACT: 
Shirley  D.  Howard,  New  Chemicals 
Branch,  Chemical  Control  Division 
(7405).  Office  of  Pollution  Prevention 
and  Toxics.  Environmental  Protection 
Agency,  Rm.  E^47,  401  M  St.,  SW., 
Washington,  DC  20460,  (202)  260-3780; 
e-mail:  Howard.sd@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
5(h)(1)  of  TSCA  authorizes  EPA  to 
exempt  persons  from  premanufacture 
notification  (PMN)  requirements  and 
permit  them  to  manufacture  or  import 
new  chemical  substances  for  test 
marketing  purposes  if  the  Agency  finds 
that  the  manufacture,  processing, 
distribution  in  commerce,  use,  and 
disposal  of  the  substances  for  test 
marketing  purposes  will  not  present  an 
unreasonable  risk  of  injury  to  human 
health  or  the  environment.  EPA  may 
impose  restrictions  on  test  marketing 
activities  and  may  modify  or  revoke  a 
test  marketing  exemption  upon  receipt 
of  new  information  which  casts 
significant  doubt  on  its  finding  that  the 
test  marketing  activity  will  not  present 
an  unreasonable  risk  of  injury. 


EPA  hereby  approves  TME-96-5, 
TME-96-7,  and  TME-96-8.  EPA  has 
determined  that  test  marketing  of  these 
new  chemical  substances  described 
below,  under  the  conditions  set  out  in 
the  TME  applications,  and  for  the  time 
jjeriod  and  restrictions  specified  below, 
will  not  present  an  unreasonable  risk  of 
injury  to  human  health  or  the 
environment.  Production  volume,  use. 
and  the  number  of  customers  must  not 
exceed  that  specified  in  the 
applications.  All  other  conditions  and 
restrictions  described  in  these 
applications  and  in  this  notice  must  be 
met. 

A  notice  of  receipt  of  these 
applications  was  not  published  in 
advance  of  approval.  Therefore,  an 
opportunity  to  submit  comments  is 
being  offered  at  this  time.  EPA  may 
modify  or  revoke  the  test  marketing 
exemptions  if  comments  are  received 
which  cast  significant  doubt  on  its 
finding  that  these  test  marketing 
activities  will  not  present  an 
imreasonable  risk  of  injury. 

The  following  additional  restrictions 
apply  to  TME-96-5,  TME-96-7,  and 
TME-96-8.  A  bill  of  lading 
accompanying  each  shipment  must  state 
that  the  use  of  these  substances  are 
restricted  to  that  approved  in  the  TMEs. 
In  addition,  the  applicant  shall  maintain 
the  following  records  until  five  years 
after  the  date  they  are  created,  and  shall 
make  them  available  for  inspection  or 
copying  in  accordance  with  section  11 
of  TSCA: 

1.  Records  of  the  quantity  of  the 
TME  substances  produced  and  the  date 
of  manufacture. 

2.  Records  of  dates  of  the  shipments 
to  each  customer  and  the  quantities 
supplied  in  each  shipment. 

3.  Copies  of  the  bill  of  lading  that 
accompanies  each  shipment  of  the  TME 
substances. 

TME-96-5,  TME-96-7,  and  TME-96-8 

Date  of  Receipt:  TME  96-5,  July  19, 
1996,  and  TME's  96-7  and  8,  July  29, 
1996.  The  extended  comment  periods 
will  close  (insert  date  15  days  after  date 
of  publication  in  the  Federal  Register). 

Applicant:  Reichhold  Chemicals  Inc. 

Chemical:  (G)  Polyurethane  Adhesive. 

Use:  (G)  Industrial  Adhesive. 

Production  Volume:  Confidential. 

Number  of  Customers:  Confidential. 

Test  Marketing  Period:  12  months. 
Commencing  on  first  day  of  commercial 
manufacture. 

Ristc  Assessment:  Possible  concerns 
for  lung  effects  and  oncogenicity  were 
mitigated  by  an  expected  lack  of 
inhalation  exposure.  EPA  identified  no 
significant  environmental  concerns  for 


these  test  market  substances.  Therefore, 
the  test  market  activities  will  not 
present  any  unreasonable  risk  of  injury 
to  human  health  or  the  environment. 

The  AgBncy  reserves  the  right  to 
rescind  approval  or  modify  the 
conditions  and  restrictions  of  an 
exemption  should  any  new  information 
that  comes  to  its  attention  cast 
significant  doubt  on  its  finding  that  the 
test  marketing  activities  will  not  present 
any  unreasonable  risk  of  injury  to 
human  health  or  the  environment. 

A  record  has  been  established  for  this 
notice  under  docket  number  |Cff  PT- 
59354]  (including  comments  and  data 
submitted  electronically  as  described 
above).  A  public  version  of  this  record, 
including  printed  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  12  noon  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
the  TSCA  nonconfidential  information 
center  (NCIC),  Rm.  NEB-607.  401  M  St., 
SW..  Washington,  DC  20460. 

The  official  record  of  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

List  of  Subfects 

Environmental  protection,  test 
marketing  exemptions. 

Dated:  August  22, 1996. 

Paul  J.  Campanella, 

Chief  New  Chemicals  Branch,  Office  of 
Pollution  Prevention  and  Toxics. 

|FR  Doc.  96-22241  Filed  8-29-96;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  (OMB)  for 
Review 

August  26,  1996. 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirement  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995.  44  U.S.C. 
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Section  350;'.  Persons  wishing  to 
comment  onjthis  information  collection 
should  contact  Timothy  Fain,  Office  of 
Management  and  Budget,  Room  10236, 
NfEOB,  Washington,  D.C.  20503,  (202) 
395-0651.  Fbr  Kirther  information, 
contact  Dorothy  Conway,  Federal 
Communications  Commission,  (202) 
418-0217. 

Please  note:  The  Commission  has 
requested  emargency  review  of  this 
collection  by  I  ieptember  12, 1996,  under  the 
provisions  of !  i  CFR  Section  1320.13. 

Title:  Policy  and  Rules  Concerning  the 
Implementation  of  the  Local 


Competition 
Telecommuii 


Provisions  in  the 
lications  Act  of  1966,  CC 

Docket  No.  g|6-98.  First  Report  and 

Order. 

.kvl/A. 


Fonn  No.: 


OMB  Cont  -ol  No.:  3060-0710. 
Action:  Re/ised  Collection. 


Respondei  \ts: 
profit  entitle  >. 


Business  orother  for- 


Annual  Burden:  12.500 
122  hours  per  response 
320  hours  total  annual 


Estimated 
respondents; 
(avg.);  1,529, 
burden. 

Needs  and  Uses:  In  the  First  Report 
and  Order  in  CC  Docket  96-98,  the 
Commission  adopted  rules  and 
regulations  to  implement  parts  of 
Section  251  ind  252  that  effect  local 
competition. iSpecifically,  the  Order 
requires  inciimbent  local  exchange 
carriers  ("LECs")  to  offer 
interconnection,  unbimdled  network 
elements,  tratisport  and  termination, 
and  wholesale  rates  for  retail  services  to 
new  entrants!  that  incumbent  LECs 
price  such  services  at  rates  that  are  cost- 
based  and  just  and  reasonable;  and  that 
they  providelaccess  to  rights-of-way  as 
well  as  establish  reciprocal 
compensation  arrangements  for  the 
transport  ana  termination  of 
telecommunications  traffic. 

The  foregoing  estimates  include  the 
time  for  reviewing  instructions, 
searching  exkting  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  burden  estimates  or  any  other  aspect 
of  the  collection  of  information 
including  suggestions  for  reducing  the 
burden  to thaFederal Communications 
Commission  J  Records  Management 
Division,  Paoerwork  Reduction  Project, 
Washington.  D.C.  20554. 

Federal  Comm  jnications  Commission 

William  F.  Gal  an, 

Acting  Secreta  y. 

(FR  Doc.  96-2;  196  Filed  &-29-96;  8:45  ami 
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Notice  of  Put>lic  Information 
Collections  Being  Reviewed  by  FCC 
For  Extension  Under  Delegated 
Authority  5  CFR  1320  Auttiority, 
Comments  Requested 

August  26.  1996. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  proposed  and/or  continuing 
information  collections,  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  An  agency  may  not 
conduct  or  sponsor  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  number.  No 
person  shall  be  subject  to  any  penalty 
for  failing  to  comply  with  a  collection 
of  information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commissions 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

The  FCC  is  reviewing  the  following 
information  collection  requirements  for 
possible  3-year  extension  under 
delegated  authority  5  CFR  1320, 
authority  delegated  to  the  Commission 
by  the  Office  of  Management  and 
Budget  (OMB). 

DATES:  Written  comments  should  be 
submitted  on  or  before  October  29. 
1996.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to 
Dorothy  Conway,  Federal 
Communications  Commission,  Room 
234, 1919  M  St.,  NW.,  Washington,  DC 
20554  or  via  internet  to 
dconway@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Dorothy 
Conway  at  202-418-0217  or  via  internet 
at  dconway@fcc.gov. 

SUPPLEMENTARY  INFORMATION: 

OMB  Approval  Number:  3060-0397. 


Title:  Special  Temporary  authority. 
Section  15.7(a). 

Fonn  No.:  None. 

Type  of  Review:  Extension  of  existing 
collection. 

Respondents:  Business/For  Profit 
Institutions. 

Number  of  Respondents:  2. 

Estimated  Time  Per  Response:  6 
hours. 

Total  Annual  Burden:  12  hours. 

Needs  and  Uses:  The  information 
gathered  is  used  to  determine  if  the 
Commission  should  issue  a  special 
temporary  authorization  to  operate  an 
incidental,  intentional  or  unintentional 
radiation  device  that  does  not  conform 
to  the  provisions  of  Part  15.  The 
proposed  operation  of  the  equipment 
must  be  in  the  public  interest,  be  a 
unique  type  of  station,  or  must  be 
incapable  of  being  established  as  a 
regular  service;  and  the  proposed 
operation  cannot  feasibly  be  conducted 
under  the  general  provisions  of  Part  15. 
Information  describing  the  intended 
operation  of  the  proposed  equipment  is 
required  to  determine  if  the  applicant 
should  be  issued  a  special  temporary 
authorization. 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

[FR  Doc.  96-22197  Filed  8-29-96;  8:45  ami 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

General  Counsel's  Opinion  No.  9;  RCO 
Funding  Sources 

AGENCY:  Federal  Deposit  Insurance 
Corporation  (FDIC  or  Corporation). 
ACTION:  Notice  of  FDIC  General 
Counsel's  Opinion  No.  9. 

SUMMARY:  The  FDIC  has  received 
inquiries  on  the  availability  of  funding 
from  FSLIC  Resolution  Fund  (FRF) 
receiverships  for  Financing  Corporation 
(FICO)  to  pay  interest  on  its  obligations. 
Specifically,  one  inquiry  has  questioned 
the  availability  of  potential  recoveries  in 
the  "goodwill"  litigation  currently 
pending  against  the  government  by 
some  of  the  former  RTC  receiverships. 
This  General  Coimsel  Opinion  sets  forth 
the  Legal  Division's  conclusions  on  the 
issues  involved  in  determining  the 
availability  of  funding  for  FICO  interest 
payments  from  FSLIC  Resolution  Fund 
receiverships. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  A.  Shea,  Assistant  General 
Counsel.  (202)  898-3521  or  Linda  L. 
Stamp.  Counsel,  Legal  Division,  (202) 


898-7310.  Federal  Deposit  Insurance 
Corporation,  550  17th  Street,  NW., 
Washington,  DC  20429. 

Text  of  General  Counsel's  Opinion 

General  Counsel's  Opinion  No.  9 — ^FICO 
Funding  Sources 

By:  William  F.  Kroener,  in,  General 
Counsel 

Background 

FICO  is  a  mixed-ownership 
government  corporation  created  in  1987 
to  recapitalize  the  Federal  Savings  and 
Loan  Insurance  Corporation  (FSLIC)  by 
issuing  bonds  to  purchase  capital  stock 
or  capital  certificates  issued  by  the 
FSLIC.  1  FICO  wras  created  in  1987 
pursuant  to  the  Competitive  Equality 
Banking  Act  (CEBA),  Pub.  L.  100-86,  as 
a  way  to  augment  the  resources  of  the 
FSLIC,  which  had  effectively  been 
declared  insolvent  by  the  Federal  Home 
Loan  Bank  Board  (FHLBB)  earlier  that 
year.  FICO  is  managed  by  a  three- 
member  directorate  composed  of  the 
Director  of  the  Office  of  Finance  of  the 
Federal  Home  Loan  Banks  and  the 
presidents  of  two  Federal  Home  Loan 
Banks  (FHLBs).^  nCO  was  authorized  to 
issue  bonds  in  an  amount  of  up  to 
$10,825  billion  with  an  annual  net 
borrowing  limit  of  $3.75  billion.'  FICO 
issued  30-year  noncallable  bonds  in  a 
principal  amount  of  approximately  $8.1 
billion  that  mature  in  2017  through 
2019.  FICO's  authority  to  issue  bonds 
ended  on  December  12, 1991. -» Under 
the  terms  of  FICO's  contracts  with  its 
bondholders,  FICO's  bonds  are  not 
redeemable  before  maturity.'  The 
FHLBs  were  required  to  Invest  in 
nonvoting  capital  stock  to  capitalize 
FIC0.6  FICO  was  required  to  invest  in 
and  hold  in  a  segregated  account 
noninterest  bearing  (zero  coupon) 
securities  having  a  total  principal 
payable  at  maturity  approximately  equal 
to  the  aggregate  amount  of  principal  due 
at  the  maturity  of  the  FICO  bonds.'  The 
FICO  bonds  bear  interest  at  a  fixed  rate 
of  8.60%  or  higher  depending  on  the 
series  and  date  of  issue.^ 
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'  Competitive  Equality  Banking  Act  (CEBA).  Pub. 
L.  100-^6.  Title  III,  amending  §  21  of  the  Federal 
Home  Loan  Bank  Act.  12  U.S.C.  §  1441. 

2  Federal  Home  Loan  Bank  Act  §  21(b),  12  U.S.C 
§  1441(b). 

'Federal  Home  Loan  Bank  Act  § 21(e).  12  U.S.C. 
§  1441(e). 

*  Resolution  Trust  Corporation  Refinancing, 
Restructuring  and  Improvement  Act  of  1991,  §  104. 

'  See  FICO  Information  Statement  Supplement 
dated  September  19,  1989. 

'Federal  Home  Loan  Bank  Act  §  21(d),  12  U.S.C. 
§  1441(d). 

'Federal  Home  Loan  Bank  Act  §2 1(g),  12  U.S.C. 
§  1441(g). 

'See  FICO  Information  Statement  Supplement 
dated  September  19, 1989. 


The  FHLBs  pay  the  administrative 
expenses  of  FICO  according  to  a 
statutory  formula  and  the  term 
administrative  expenses  is  defined  to 
exclude  interest,  issuance  costs  and 
custodian  fees.'  FICO  has  liipited 
sources  of  funding  available  to  pay  its 
interest  and  principal  obligations 
because  the  obligations  of  the  FICO  and 
the  interest  payable  on  such  obligations 
are  not  obligations  of,  or  guaranteed  as 
to  principal  or  interest  by  the  FHLBs, 
the  United  States,  or  the  FSLIC 
Resolution  Fund  (FRF).'o  The  FICO 
statute,  as  amended  by  the  Financial 
Institutions  Reform,  Recovery,  and 
Enforcement  Act  of  1989  (FIRREA), 
establishes  the  following  as  sources  of 
funding  for  the  interest,  issuance  costs 
and  custodian  fees  on  the  FICO 
obligations: 

(1)  FICO  assessments  made  prior  to 
FIRREA;" 

(2)  FICO  assessments  on  SAIF 
member  Savings  associations  with  the 
approval  of  the  FDIC;  '2 

(3)  Liquidating  dividends  and 
payments  made  on  claims  received  by 
FRF  (as  established  under  section  llA 
of  the  Federal  Deposit  Insurance  Act) 
from  receiverships,  subject  to  the 
priority  claim  of  the  Resolution  Funding 
Corporation  (REFCORP)  for  the  Funding 
Corporation  Principal  Fund  (Principal 
Fund);  '^ 

(4)  Exit  fees  paid  on  "conversion 
transactions"  in  which  the  resulting  or 
surviving  institution  is  not  a  SAIF 
member.'" 

The  statute  clearly  provides  that 
funds  from  a  higher  priority  source  are 
to  be  used  to  the  extent  available  before 


'Federal  Home  Loan  Bank  Act  S2l(b)(7),  12 
U.S.C.  §  1441(b)(7). 

'"Federal  Home  Loan  Bank  Act  §21(o)(6),  12 
U.S.C.  §  1441(e)(6). 

"  Federal  Home  Loan  Bank  Act  §  21(f)(1),  12 
U.S.C.  1441(f)(1).  Under  the  statute.  FICO's  initial 
source  of  funds  were  pre-FIRREA  assessments,  but 
those  funds  are  exhausted. 

'^Federal  Home  Loan  Bank  Act  §  21(f)(2).  12 
U.S.C.  §1441(0(2). 

"Federal  Home  Loan  Bank  Act  § 21(f)(3),  12 
U.S.C.  §  1441(f)(3)  states: 

Receivership  proceeds  To  the  extent  the  amounts 
available  pursuant  to  paragraphs  (1)  and  (2)  are 
insufficient  to  cover  the  amount  of  interest 
payments,  issuance  costs,  and  custodial  fees,  and  if 
the  funds  are  not  required  by  the  Resolution 
Funding  Corporation  to  provide  funds  for  the 
Funding  Corporation  Principal  Fund  under  section 
1441b  of  this  title,  the  Federal  Deposit  Insurance 
Corporation  shall  transfer  to  the  Financing 
"Corporation,  from  the  liquidating  dividends  and 
payments  made  on  claims  received  by  the  FSUC 
Resolution  Fund  (established  under  section  1821a 
of  this  title)  from  receiverships,  the  remaining 
amount  of  funds  necessary  for  the  Financing 
Corporation  to  make  interest  payments. 

'<  Federal  Deposit  Insurance  Act  §  5(d)(2)(E),  12 
U.S.C.  §181S(d)(2)(E). 


moving  to  the  next  lower  priority 
source." 

Priority  of  Claims  to  Liquidating 
Dividends  and  Pajrments 

Today,  the  FRF  consists  of  two 
distinct  pools  of  assets  and  liabilities: '« 
one  composed  of  the  assets  and  most  of 
the  liabilities  of  the  FSLIC  transferred  to 
the  FRF  upon  the  dissolution  of  the 
FSUC  on  August  9,  1989  (FRF-FSUC) 
and  the  other  composed  of  the  assets 
and  liabilities  of  the  RTC  transferred  to 
the  FRF  upon  the  dissolution  of  the  RTC 
on  December  31, 1995  (FRF-RTC).  The 
assets  transferred  from  the  RTC  consist 
chiefly  of  the  subrogated  depositors' 
claims  that  the  RTC  acquired  as  it 
resolved  the  institutions  within  its 
jurisdiction,  that  is,  thrifts  that  failed  on 
or  after  January  1, 1989  through  June  30, 
1995. 

The  Legal  Division  interprets  the 
language  in  section  21(f)(3}  of  the 
Federal  Home  Loan  Bank  Act  ("FHLB 
Act")  concerning  FICO's  access  to 
"liquidating  dividends  and  payments 
made  on  claims  received  by  the  FSLIC 
Resolution  Fund  (established  under 
section  llA  of  the  Federal  Deposit 
Insurance  Act)  from  receiverships" 
(emphasis  added]  to  encompass  only  the 
FRF-FSLIC.  Although  a  facial  reading  of 
section  21(f)(3)  of  the  FHLB  Act  does 
not  explicitly  distinguish  between  FRF- 
FSUC  and  FRF-RTC,  it  is  the  Legal 
Division's  view  that  the  italicized 
language  should  be  read  as  defining  the 
FRF  as  established  at  the  date  of 
FIRREA's  passage,  which  did  not 
include  any  assets  or  liabilities  of  RTC. 
This  reading  fits  squarely  with  the 
general  statutory  design  established  by 
FIRREA  to  resolve  the  thrift  crisis  by 
assigning  responsibilities  for  failed  and 
failing  thrift  institutions  (pre-FIRREA 
and  post-FIRREA)  to  each  of  two 
entities,  RTC  and  FRF. 

RTC  was  to  resolve  thrifts  that  failed 
after  January  1,  1989,  using  $31.2  billion 
in  off-budget  funding  provided  to  the 
RTC  by  the  REFCORP  and  $18.8  billion 
from  appropriations.'^  Congress  created 
REFCORP  in  1989  to  provide  funding 
for  the  RTC  as  a  part  of  FIRREA. '«  RTC 


"Federal  Home  loan  Bank  Act  S 21(0. 12  U.S.C. 
§1441(0. 

'*  Separate  accounting  for  each  pool  is 
maintained  by  the  FDIC. 

"  Financial  Institutions  Reform.  Recovery,  and 
Enforcement  Act  of  1989  ("FIRREA").  Pub.L  101- 
73,  §§501  and  511. 

"FIRREA  amending  §  21 B  of  the  Federal  Home 
Loan  Bank  Act.  12  U.S.C.  §  1441b.  In  a  manner 
similar  to  the  FICO,  the  administrative  expenses  of 
REFCORP  are  paid  by  the  Federal  Home  I-oan 
Banks  (FHLBs)  according  to  a  statutory  formula.  12 
U.S.C.  §  1441b(c)(7).  The  Principal  Fund  is  fully 
funded  with  zero  coupon  Treasury  bonds 

Continued 
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acquired  no  assejls  of  the  FSLIC  and 
assumed  liability  only  for  certain 
guarantees  of  FHLBs'  advances  issued 
by  the  FSLIC,  relating  to  thrifts  that  had 
not  failed  as  of  the  date  of  passage  of 
FIRREA."  RTC  yever  had  access  to  any 
funds  provided  by  FICXD  to  resolve  the 
institutions  witliin  RTC's  jurisdiction.^o 
However,  to  the  iextent  all  other  funding 
sources  are  insufficient  to  cover  the 
amount  of  inter*t  payments  on  its 
obligations,  REFCORP  is  authorized  td 
obtain  the  additional  amount  needed 
from  the  Secretary  of  the  Treasury, 
which  authorization  was  NOT  granted 
tonCO.2'  ] 

By  comparison.  FIRREA  provided  that 
all  other  liabilitfes  of  the  FSUC  and  all 
of  the  assets  of  the  FSLIC  were 
transferred  to  thfe  FRF.^^  The  FDIC 
succeeded  the  FJSUC  as  receiver  or 
conservator  for  iny  thrift  taken  over  by 
the  government  before  January  1, 
1989."  The  liabilities  to  which  the  FRF 
succeeded  consisted  chiefly  of  the 
FSLIC's  obligatit)ns  under  transactions 
resolving  thrifts!  that  failed  prior  to 
January  1, 1989.  and  the  FSLIC's  direct 
liability  to  depositors  in  thrifts  that 


funded  with  zero  coipon  Treasury  bonds 
purchased  by  REFCORP  through  capitalization  from 
the  FHLds'  mandatory  stock  purchases.  See  12 
U.S.C.  S  144lb(e)  and  the  audited  financial 
statements  confinnUg  the  existence  of  the  zero 
coupon  Treasury  bo^ds.  (Section  2lB(e)(7)  of  the 
FHLB  Act  also  required  that  SAIF  assessment 
income  be  used,  if  necessary,  to  fund  REFCORP's 
Principal  Fund.  Id.  At  144lb(e)(7).  Because 
REFCORP's  Princip4l  Fund  is  fully  funded, 
assessment  income  i'om  SAIFmember  institutions 
is  no  longer  required  for  REFCORP  purposes.)  The 
statutes  provide  separate  funding  for  interest 
payments  on  the  botds,  notes,  debentures  and 
similar  obligations  ilsued  by  REFCORP.  12  U.S.C. 
S  144lb(f).  REFCORF  collects  the  funding  for 
interest  from  its  earnings  on  assets  not  invested  in 
Principal  Fund:  certain  proceeds  from  the  RTC  to 
the  extent  available  (during  its  existence;  from  the 
FHLBs  according  toB  statutory  formula:  through  the 
net  proceeds  from  tSe  sale  of  assets  transferred  to 
the  FRF  by  the  RTCj  and  to  the  extent  the  other 
sources  are  insuffic^nt,  the  Secretary  shall  pay  the 
additional  interest.  Jn  addition,  when  the  FRF 
satisfies  all  of  the  liibilities  of  RTC,  then  the  net 
proceeds  of  RTC  as^t  sales  are  to  be  returned  to 
REFCORP.  j 

"Federal  Home  lloan  Bank  Act  §  21A(h).  \Z 
U.S.C.  §1441a(h),  ak  added  by  §501  of  FIRREA. 

"See generally  Ftderal  Deposit  Insurance  Act. 
§  11 A  (b)(3).  12  U.siC.  8 1821a(b)(3))  and  Federal 
Home  Loan  Bank  Att.  8  21. 12  U.S.C.  8 1441.  Under 
section  1441(f)(3)  aid  i44lb(7)(B).  the  Principal 
Fund  could  have  ref»ived  assets  from  FRF-FSUC, 
if  its  other  sources  df  funding  had  been  insufficient. 
This  appears  to  ha\«  been  an  isolated  instance  of 
"seed  money"  provided  by  what  remained  of  the 
former  FSUC  to  Ihd  entity  (RTC)  created  to  resolve 
formerly  FSUC-insired  institutions  going  forward. 
In  contrast,  there  aip  no  instances  in  the  FIRREA 
statutory  framework  where  funding  flows  from  the 
RTC  to  the  FRF-FSMC. 

"Federal  Home  toan  Bank  Act  § 2lB(n(2)(D).  12 
U.S.C.  8144 lb(f)(2|D). 

"Federal  Deposit  Insurance  Act  §  llA(a)(2)(A). 
12  U.S.C.  8182  la(a4(2)(A). 

"Federal  DeposI   Insurance  Act  S  llA(a)(5)(A). 
12  U.S.C  Sl821a(s|(5)(A). 


failed  before  that  date.  A  further 
divergence  in  the  treatment  of  the  two 
FRF  pools  is  illustrated  by  the  fact  that 
the  FRF-FSLIC  was  given  access  to  any 
funds  borrowed  by  FICO  beginning  with 
the  date  of  the  enactment  of  FIRREA.^* 

If  section  ^l(f)(3)  of  the  FHLB  Act 
were  rfead  to  encompass  Liquidating 
dividends  and  payments  on  claims  from 
RTC  receiverships,  the  result  would 
contradict  the  remaining  statutory 
design.  Under  that  interpretation.  RTC 
assets  would  be  used  to  pay  for  that 
portion  of  the  thrift  crisis  that  was 
expressly  excluded  from  the  RTC's 
jurisdiction.  This  view  seems 
inconsistent  with  a  Congressional  intent 
that  RTC's  assets  would  not  be  used  to 
pay  for  the  portion  the  thrift  crisis  that 
Congress  expressly  excluded  from  the 
RTC's  jurisdiction.  Likewrise,  it  would 
be  inconsistent  with  Congressional 
intent  to  impose  liability  to  pay  the 
interest  on  the  FICO  obligations  on  the 
RTC  assets,  since  the  RTC  received  no 
FICO  funding. 

The  Legal  Division's  view  that 
payment  of  FICO's  interest,  issuance 
costs  and  custodian  fees  is  limited  to 
liquidating  dividends  from  former 
FSLIC  receiverships  is  consistent  with 
the  language  in  section  2lB{f)(2)(D)  of 
the  FHLB  Act,  which  contains  the 
language  that  Congress  used  when  it 
intended  to  have  the  FRF-RTC  assets 
flow  directly  to  REFCORP.  This 
subsection  states  as  follows: 

(D)  Proceeds  from  sale  of  assets.  To  the 
extent  the  amounts  available  pursuant  to 
subparagraphs  (A).  (B),  and  (C)  are 
insufTicient  to  cover  the  amount  of  interest 
payments,  the  FSLIC  Resolution  Fund  shall 
transfer  to  the  Fvmding  Corporation  any  net 
proceeds  from  the  sale  of  assets  received 
from  the  Resolution  Trust  Corporation, 
which  shall  be  used  by  the  Funding 
Corporation  to  pay  such  interest." 

This  subsection  shows  that  Congress 
intended  to  separate  the  FRF-FSLIC 
from  the  FRF-RTC  and  that  Congress 
identified  the  FRF-RTC  as  proceeds 
from  the  sale  of  a  separate  pool  of  assets 
intended  to  be  used  for  different 
purposes  than  the  FRF-FSLIC  assets. 
Thus,  although  the  assets  and  the 
liabilities  of  the  RTC  were  transferred  to 
the  FRF  when  the  RTC  terminated,  the 
RTC  dissolution  provisions  require  that 
after  all  outstanding  liabilities  of  the 
RTC  have  been  paid,  the  FRF  is  to 
transfer  the  net  proceeds  from  the  sale 
of  the  RTC  assets  to  the  REFCORP,26 


which  provided  $31.2  billion  in  initial 
fimding  to  the  RTC."  In  addition,  on  a 
periodic  basis,  the  net  proceeds  of 
former  RTC  asset  sales  are  available  to 
service  REFCORP  periodic  interest 
obligations.^^  These  provisions  are 
consistent  with  the  statutory  pattern 
whereby  the  RTC  received  its  primary 
funding  from  REFCORP,  to  which  net 
proceeds  of  any  excess  RTC  assets  are  to 
return. 

This  interpretation  is  supported  by 
FICO'  own  post-FIRREA  disclosure 
docviment  in  conjunction  with  the  sale 
of  its  bonds,  which  does  not  mention 
RTC  assets  as  a  potential  source  of  funds 
to  pay  interest.  The  disclosure  states 
that  "the  FDIC  will  transfer  to  HCO 
from  the  liquidating  dividends  and 
payments  made  on  claims  received  by 
the  FSLIC  Resolution  Fund  (if  any),  the 
amount  necessary  for  FICO  to  make 
interest  payments,  but  only  to  the  extent 
such  funds  are  not  required  *  *  *  by 
REFCORP."  »  When  defining  the  FSUC 
Resolution  Fund,  FICO  disclosed  the 
following  information: 

The  FSLIC  Resolution  Fund  was 
established  by  FIRREA  and  has  assumed  all 
the  assets  and  liabilities  of  FSLIC  as  of  the 
date  of  enactment  of  FIRREA  except  for  those 
expressly  transferred  to  or  assumed  by  RTC. 
These  assets  and  liabilities  primarily  relate  to 
FSLIC's  case  resolution  activity  prior  to  1989, 
while  RTC  is  responsible  for  the  management 
and  resolution  of  all  cases  involving  the 
appointment  of  a  conservator  or  receiver  for 
an  Insured  Institution  after  January  1,  f989 
and  prior  to  August  9, 1992.  To  meet  its 
obligations,  the  FSLIC  Resolution  Fund  may 
use  its  assets,  returns  from  receiverships, 
amounts  borrowed  by  FICO,  and  insurance 
assessments  on  SAIF-Insured  Institutions  to 
the  extent  that  they  are  not  required  for 
interest  on  Obligations  of  FICO  and  not 
required  by  REFCORP  for  defeasance  of 
REFCORP's  obligations.  FIRREA  authorizes 
the  futiu^  appropriation  from  the  U.S. 
Treasury  of  funds  needed  by  the  FSLIC 
Resolution  Fund  to  satisfy  its  obligations. 
The  FSLIC  Resolution  Fund  will  be  managed 
by  the  FDIC  as  a  separate  fund  and  will 
terminate  when  its  debts  are  paid  and  its 
assets  are  sold.^ 


"Federal  Deposit  Insurance  Act  8  llA(bM3).  12 
U.S.C.  S1821a(b)(3). 

^Federal  Home  Loan  Bank  Act  8  2lB(n(2)(D).  12 
U.S.C.  8  l44lb(f)(2)(D). 

»  Federal  Home.  Loan  Bank  Act  8  21  A(m)(2).  12 
U.S.C.  §  1441a(m)(2);  and  Federal  Deposit  Insurance 


Act  8  llA(e).  12  U.S.C.  8 1821a(e).  12  U.S.C  §  1441a 
(m)(2]  states: 

Case  resolutions  transferred  Simultaneous  with 
the  tetmination  of  the  Corporation  as  provided  in 
paragraph  (1).  all  assets  and  liabilities  of  the 
Corporation  shall  be  transferred  to  the  FSUC 
Resolution  Fund.  Thereafter,  if  there  are  no 
liabilities  of  the  Corporation  outstanding,  the  FSUC 
Resolution  Fund  shall  transfer  any  net  proceeds 
from  the  sale  of  assets  to  the  Resolution  Funding 
Corporation. 

"Federal  Home  Loan  Bank  Act  821B.  12  U.S.C 
81441b. 

»  Federal  Home  Loan  Bank  Act  §  2lB(f).  12 
U.S.C  §  1441b(f). 

"FICO  Information  Statement  dated  September 
19.  I98gat{>age4. 
3o/(/.  at  page  13. 
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FICO's  disclosure  document  does  not 
mention  RTC  assets  transferred  to  FRF 
upon  RTC  dissolution  as  a  source  of 
funding  for  FICO. 

Additional  indications  that  proceeds 
from  FRF-RTC  receiverships  were  never 
intended  to  be  a  source  of  funding  for 
FICO  are  found  in  subsection  section 
21A(i)  of  the  FHLB  Act  as  added  by  the 
Resolution  Trust  Corporation 
Completion  Act  in  1993  when  Congress 
provided  the  flnal  appropriation 
authority  to  the  RTC.  This  subsection 
provides  in  part  that  "if  the  aggregate 
amount  of  funds  transferred  to  the  [RTC) 
pursuant  to  this  subsection  exceeds  the 
amount  needed  [for  RTC  and  certain 
SAIF  purposes,]  such  excess  amount 
shall  be  deposited  in  the  general  fund  of 
the  Treasury." 

In  the  legislative  history  from  the 
House  Report  showing  the  section-by- 
section  analysis  of  section  21A(i)  of  the 
FHLB  Act,  Congress  showed  a  clear 
intent  that  the  money  so  provided  be 
used  for  limited  purposes.  This  report 
states  as  follows: 

Such  funding  can  only  be  used  to  protect 
insured  depositors  or  for  the  administrative 
expenses  of  the  RTC.  Shareholders  of  insured 
institutions  in  default  may  not  benefit  in  any 
manner  from  such  funding.  In  addition,  any 
funds  transferred  to  the  RTC  that  are  not 
needed  for  such  purposes  or  for  the  Savings 
Association  Insurance  Fund  ("SAIF")  must 
be  deposited  in  the  general  fiind  of  the 
Treasury.*' 

Finally,  we  note  that  in  preparation  for 
the  transition  when  the  RTC  would 
cease  to  be  a  separate  entity,  the  RTC 
and  FDIC  prepared  a  memorandum! 
dated  October  12, 1995  to  the  Thrift 
Depositor  Protection  Oversight  Board 
(Oversight  Board)  addressing  the  future 
funding  needs  of  the  FDIC  when  it 
would  succeed  to  the  RTC's 
responsibilities.32  In  this  memorandum, 
the  FDIC  and  the  RTC  recognized  that 
Congress  had  linfited  the  uses  of  the 
money  appropriated  to  the  RTC.  When 
the  Oversight  Board  acceded  to  the 
request  of  the  FDIC  and  RTC  by  its 
Resolution  dated  and  effective  October 
18,  1995,  the  Oversight  Board  inter  alia 
relied  on  the  representations  of  the  FDIC 
and  RTC  that  there  would  be  "separate 
accounting  with  respect  to  the  former 
FSLIC  and  former  RTC  portions  of  the 


"  P.L.  103-204,  Resolution  Trust  Corporation 
Completion  Act,  H.R.  REP.  103-103(1),  H.R.  Rep. 
No.  103(1).  103RDCong.,  iSTSess.  1993, 1993 
U.S.C.CA.N.  3040, 1993  WL  180206  (I^  Hist.)  in 
•  the  Section-by-Section  Analysis. 

"Memorandum  entitled  Revised  Funding 
Request  and  Recommendations  to  Dietra  L.  Ford, 
Executive  Director.  Thrift  Depositor  Protection 
Oversight  Board,  from  Barry  S.  Kolatch,  Vice 
President  for  Planning,  Research,  and  Statistics, 
RTC,  and  William  A.  Longbrake,  Deputy  to  the 
Chairman  for  Finance  and  Chief  Financial  Officer, 
FDIC,  dated  October  12,  1995. 


FRF,  the  results  for  both  of  which  would 
be  contained  in  the  FDIC's  public 
quarterly  financial  statements, 
commencing  in  1996"  and  that  "the 
FDIC  intends  to  retirni  to  the  Treasury 
on  an  ongoing  basis  cash  receipts  that 
are  over  and  beyond  cash  that  is  needed 
for  operating  purposes  or  cash  that 
might  be  needed  in  the  future  to    , 
complete  remaining  disposition 
responsibilities."  Neither  FDIC  nor  RTC 
identified  any  possibility  that  any  of 
these  funds  could  be  subject  to  a  claim 
by  FICO  for  its  interest  payments.  The 
Oversight  Board  acceded  to  the  request 
of  the  FDIC  and  RTC  and  in  its 
Resolution  relied  on  these 
representations.  The  FDIC  has  acted  and 
continues  to  act  in  accordance  with 
these  representations. 

Therefore  for  all  of  the  reasons  stated 
above,  proceeds  from  RTC  receiverships 
are  not  available  to  pay  FICO's 
obligations.  Consequently,  recoveries  by 
RTC  receiverships  in  the  "goodwill 
cases"  (none  of  which  arise  out  of 
former  FSLIC  receiverships)  would  not 
be  available  to  FICO. 

FRF  Monies  Subject  to  HCO  Call 

Next  the  meaning  of  the  language, 
"liquidating  dividends  and  payments 
made  on  claims  received  by  (FTIFI  •  *   * 
from  receiverships,"  needs  to  be 
examined.  This  phrase  on  its  face  refers 
'  to  the  money  that  is  distributed  to  the 
holders  of  claims  against  receiverships 
when  the  assets  of  the  receiverships.are 
sold,  turned  into  cash  proceeds  and 
dividends  are  declared  or  payments  are 
otherwise  made  to  creditors."  For  the 
reasons  discussed  above,  FICO  will  have 
access  only  to  liquidating  dividends 
paid  by  former  FSLIC  receiverships  to 
FRF-FSLIC. 

It  might  be  argued  that  the  phrase 
"payments  made  on  claims  received  by 
the  [FRF]  from  receiverships"  should 
also  include,  e.g.,  proceeds  from  the  sale 
of  assets  acquired  by  the  FRF-FSLIC 
through  corporate  purchase  under 
assistance  agreements  or  other  amounts 
recovered  by  the  FRF-FSLIC  in 
connection  with  assistance  transactions, 
such  as  upon  the  disposition  of  a 
warrant  position  in  an  assisted  entity. 
This  argument  is  flawed  because  the 
FRF  did  not  receive  the  assets  or 
amounts  in  question  from  a  receivership 
but  from  the  assisted  entity,  often  long 


"By  statute  since  August  9, 1989,  FRF  has 
received  funding  from  liquidating  dividends  and 
similar  payments  from  receiverships.  Section  215  of 
title  U  of  FIRREA,  12  U.S.C.  §  1821a(b)(2).  FRF  is 
partially  funded  through  liquidating  dividends  and 
such  payments,  except  to  the  extent  that  these 
funds  are  required  by  REFCORP  or  FICO  pursuant 
to  sections  1441b  or  1441,  respectively.  Neither 
REFCORP  nor  FICO  have  required  this  money 
during  FRF's  existence. 


after  the  time  that  the  assisted 
transaction  commenced  (at  the  time  of 
appointment  of  the  receiver)  and  even 
after  the  receivership  may  have  been 
terminated.  Accordingly,  it  is  our  view 
that  the  phrase  is  meant  to  encompass 
only  payments  in  the  nature  of 
liquidating  dividends.  Further,  assets, 
such  as  stock  warrants,  that  were  owned 
by  the  FSLIC  in  its  corporate  capacity 
passed  to  the  FRF,  not  any  individual 
receivership,  by  operation  of  law  under 
Section  11  A,  The  proceeds  &t)m  these 
assets  will  not  be  available  to  FICO 
because  they  do  not  derive  from 
"liquidating  dividends  and  payments 
made  on  claims  received  by  [FRF]  *  •  • 
ftvm  receiverships."  (emphasis  added). 

Current  Payment  Stream 

The  Legal  Divisi(Hi  views  the  language 
of  section  21(f)(3)  of  the  FHLB  Act  as 
only  referring  at  any  given  time  to  the 
current  payment  stream  from 
receiverships  as  collected  by  the  FRF- 
FSUC  34  and  does  not  require  that  all 
proceeds  from  receiverships  be 
accumulated  for  the  contingent  claim  of 
REFCORP  and  HCO  whenever  either 
might  need  this  soiut:e  of  fimding. 
Several  reasons  support  this  reading  of 
the  provision.  First,  the  contingent 
nature  of  FICO's  claim  to  this  source  of 
fimding  as  contrasted  with  FRF's 
primary  need  for  this  source  of  money 
to  pay  the  immediate  and  ongoing 
liabilities  of  the  FSLIC  is  inconsistent 
with  a  Congressional  intent  that  the 
payment  stream  be  held  or  escrowed  for 
the  contingent  future  needs  of  FICO. 
The  legislative  history  seems  to  show 
that  Congress  intended  that  FRF  spend 
the  receivership  proceeds  to  pay  the 
liabilities  of  FSLIC. ^s  Second,  FRF  has 
lawfully  spent  money  from  this  source 
since  its  inception  and  its  financial 
results  have  been  regularly  reported  to 
Congress  and  audited  by  General 
Accounting  Office  (GAO)  without  any 
questions  being  raised.  The  money 
received  by  FRF  from  this  source  has 
been  spent  to  pay  operating  expenses. 


"Federal  Home  Ij)an  Bank  Act  §21(0(3),  12 
U.S.C.  §  1441(0(3). 
"  See  discussion  of  FSUC  Resolution  Fund: 
To  meet  its  obligations,  this  Fund  may  use  its 
assets,  returns  from  receiverships,  amounts 
borrowed  by  FICO,  and  insurance  assessments  on 
SAIF  members  through  1991  that  are  not  required 
for  interest  on  FICO  bonds  and  not  required  by 
REFCORP  for  defeasance  of  its  bonds.  Any 
additional  funds  needed  will  be  provided  by  the 
Treasury.  The  Fund  will  terminate  when  its  debts 
are  paid  and  its  assets  are  sold.  135  Cong.  Rec. 
H5172  (A»P),  lOlsl  Congress,  First  Session,  Arnold 
&  Porter  Legislative  History:  P.L.  101-73  Debate: 
Congressional  Record — House  Proceedings  and 
Debates  of  the  101st  Congress,  First  Session, 
Conference  Report  on  H.R.  1278  Financial 
Institutions  Reform,  Recovery,  and  Enforcement 
Act,  1989,  August  4,  1989;  page  830. 
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assistance  a^^ement  liabilities,  insured 
deposit  claims,  judgments,  such 
amounts  as  v^ere  needed  by  SAIF  for 
administratite  and  supervisory 
expenses  froin  August  9, 1989  through 
September  30.  1992,^  and  any  other 
liabilities  to  which  FRF  succeeded. 
Third,  FRF  if  intended  to  dissolve  when 
its  assets  are  Isold  and  liabilities  paid." 
FRF  has  no  statutory  requirement  to 
continue  to  axist  for  speculative 
requirement^  of  REFCORP  or  HCO.  This 
factor  seems  jto  indicate  that  FRF  had  no 
duty  to  hold  money  for  the  requirements 
of  REFCORP  or  HCO.  Fourth,  FRF  is  not 
directly  liable  for  the  FICO  obligations, 
and  the  gen^l  assets  of  FRF  are  not 
available  to  tlCO.^  Section  21(f)(3)  of 
the  FHLB  Act  does  not  grant  FICO  a 
general  claim  to  the  assets  of  FRF. 

The  time  relevant  to  the  analysis  in 
this  instancej  is  the  date  FICO's 
assessment  revenues  become 
insufficient  tio  cover  interest  payments, 
issuance  costs  and  custodial  fees. 
Therefore,  FJCO  only  has  access  to  the 
futiue  payment  stream  firom  Uquidating 
dividends  of  former  FSLIC  receiverships 
beginning  on  the  date  that  FICO's 
assessments  become  insufficient  to 
cover  interest  payments,  issuance  costs, 
and  custodial  fees.  Accordingly, 
Uquidating  dividends  paid  to  the  FRF 
before  the  "shortfall  date"  could  not 
generally  be  reached  by  FICO. 

Conclusion 

The  deter^iination  of  available 
funding  sources  for  FICO  cannot  be 
made  purely]  by  reviewing  the  statutory 
provisions,  ipther  the  language  must  be 
interpreted  in  light  of  the  entire 
statutory  structure  established  to  resolve 
the  thrift  crisis.  The  statutory  scheme 
formed  two  separate  entities — RTC  and 
FRF.  Later  When  the  RTC  terminated, 
two  pools  ofassets  and  liabilities 
managed  by  the  same  entity  remained — 
FRF-FSLIC  ^d  FRF-FRTC.  The  results 
of  the  arrangement  Congress  created 
shows  the  Congressional  intent  to 
separate  the  RTC  and  the  FRF-FSUC. 
Congress  coo  Id  have  used  only  one 
agency  and  0ne  fund  but  chose  not  to 
do  so.  Accoijdingly,  we  conclude  that 
only  the  FRF-FSUC  is  available  to  FICO 
under  section  21(f)(3)  of  the  FHLB  Act. 
In  addition,  the  phrase  "liquidating 
dividends  aad  payments  made  on 
claims  received  by  FRF"  includes  only 
dividends  paid  to  FRF  from  former 
FSLIC  receiferships  and  not  proceeds 
from  the  sab  of  assets  acquired  by  FRF- 


'•Federal  De^sit  Insurance  Act  §  llA(aK2XB), 
12U.S.C.  Sl82ta(a)(2)(B). 

'^  Federal  Defosit  Insurance  Act  S 11  A(0. 12 
U.S.CSl821a(  ). 

»See  Federa  Home  Loan  Bank  Act  S  21(eK6]- 12 
U.S.C  S  1441(6  (6). 


FSLIC  through  corporate  purchase  or 
other  amounts  recovered  by  the  FLSIC- 
FRF  in  connection  with  assistance 
transactions.  Further,  the  quoted 
language  only  refers  to  the  current 
payment  stream  horn  receiverships  as 
collected  by  the  FRF-FSLIC  and  there  is 
no  requirement  to  escrow  those 
payments  in  anticipation  of  a  need  for 
them  by  FICO. 

By  Order  of  the  Board  of  Directors  dated 
at  Washington,  D.C,  this  2l8t  day  of  August. 
1996. 

Federal  Deposit  Insurance  Corporation 
Jerry  L.  Longley. 
Executive  Secretary. 

IFR  Doc.  96-22213  Filed  8-29-96;  8:45  ami 
BHJJNQ  COM  •714-01-P 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Pennissit>ie  Nonbanldng  Activities  or 
to  Acquire  Companies  that  are 
Engaged  In  Permissible  Nonbanldng 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation 
Y,  (12  CFR  Part  225)  to  engage  de  novo, 
or  to  acquire  or  control  voting  securities 
or  assets  of  a  company  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.25  of  Regulation 
Y  (12  CFR  225.25)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
Once  the  notice  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act,  including  whether 
consummation  of  the  proposal  can 
"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  imdue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  -lieu  of  a  hearing. 


identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  September  13, 1996. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Oak  Bancorporation,  Oakland, 
Iowa;  to  engage  de  novo  in  purchasing 
certain  loans  originated  by  affiliate 
banks  and  thereby  make  and  service 
loans,  pursuant  to  §  225.25(b)(1)  of  the 
Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  26, 1996. 
William  W.  Wiles 
Secretary  of  the  Board 
(PR  Doc.  96-22177  Filed  8-29-96;  »:45  am] 

WLUNQ  CODE  KIMI-F 


Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Hokling  Ckimpanies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act, 
including  whether  the  acquisition  of  the 
nonbanking  company  can  "reasonably 
be  expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  effects,  such  as  undue 


concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  Any  request  for  a 
hearing  must  be  accompanied  by  a 
statement  of  the  reasons  a  written 
presentation  would  not  sufRce  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
.    aggrieved  by  approval  of  the  proposal. 
Unless  otherwise  noted,  nonbanidng 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  23, 
1996. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  Eberhardt.  Inc.,  Elberton,  Georgia; 
and  JAM  Family  Partnership  n,  L.P., 
Elberton,  Georgia,  which  is  a  second  tier 
bank  holding  company  subsidiary  of 
Eberhardt,  Inc.;  to  retain  an  additional 
2.07  percent  and  prior  approval  to 
acquire  an  additional  1.37  percent  of 
Pinnacle  Financial  Corporation, 
Elbertoii,  Georgia,  and  thereby 
indirectly  acquire  First  National  Bank  of 
Elberton,  Elberton,  Georgia,  and  Tri- 
Coun^  Bank  of  Royston,  Royston, 
Georgia.  Pro  forma  ownership  will  equal 
25.24  percent. 

In  addition  McConnell  &  Co., 
Elberton,  Georgia,  and  JAM  Family 
Partnership  I,  L.P.,  Elberton,  Georgia, 
which  is  a  second  tier  bank  holding 
company  subsidiary  of  McConnell  and 
Co.;  to  acquire  an  additional  3.97 
percent,  for  a  total  of  25.77  percent  of 
the  voting  shares  of  Pinnacle  Financial 
Corporation,  Elberton,  Georgia,  and 
thereby  indirectly  acquire  First  National 
Bank  in  Elberton,  Elberton,  Georgia,  and 
Tri-County  Bank  of  Royston,  Royston, 
Georgia. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (Karen  L.  Grandstrand, 
Vice  President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Taylor  Bancshares,  Inc.,  North 
Mankato,  Minnesota;  to  acquire  16 
percent  of  the  voting  shares  of  First 
National  Bank  of  Fairfax.  Fairfax, 
Minnesota. 

C.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Saint  Jo  Bancshares.  Inc.,  Saint  Jo, 
Texas;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
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the  voting  shares  of  First  Financial 
Company  of  Saint  Jo,  Dover,  Delaware, 
and  thereby  indirectly  acquire  The  First 
National  Bank  of  Saint  Jo,  Saint  Jo, 
Texas. 

In  connection  with  this  application 
First  Financial  Company  of  Saint  Jo, 
Dover,  Delaware,  also  has  applied  to 
become  a  bank  holding  company. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  26, 1996. 
William  W.  Wiles 
Secretary  of  the  Board 
(FR  Doc.  96-22178  Filed  8-29-96;  8:45  am) 

BILUNQ  COOE  621(H>1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Commission  on  Dietary  Supplement 
LatMis;  Notice  of  Meeting  #5 

AGENCY:  Office  of  Disease  Prevention 
and  Health  Promotion. 
ACTKM:  Commission  on  Dietary 
Supplement  Labels:  Notice  of  Meeting 

#5. 


summary:  The  Department  of  Health  and 
Human  Services  (HHS)  is  providing 
notice  of  the  fifth  meeting  of  the 
Commission  on  Dietary  Supplement 
Labels.  The  Commission  intends  to  hold 
its  meeting  on  September  19, 1996  from 
8:30  a.m.  to  approximately  4:30  p.m. 
E.D.T.,  and  September  20, 1996  from 
8:30  a.m.  to  3:00  p.m.  E.D.T.  in  Room 
G  at  the  Sheraton  Reston  Hotel,  11810 
Sunrise  Valley  Drive,  Reston,  Virginia 
22091.  The  meeting  is  open  to  the 
public;  seating  is  limited. 
FOR  FURTHER  rNFORMATION  CONTACT: 
Kenneth  D.  Fisher,  Ph.D.,  Executive 
Director,  Commission  on  Dietary 
Supplement  Labels,  Office  of  Disease 
Prevention  and  Health  Promotion,  Room 
738G,  Hubert  H.  Humphrey  Building, 
200  Independence  Ave.  SW., 
Washington,  DC  20201,  (202)  690-7102. 
SUPPLEMENTARY  INFORMATION:  Public 
Law  103-417,  Section  12,  authorized 
the  establishment  of  a  Commission  on 
Dietary  Supplement  Labels  whose  seven 
members  have  been  appointed  by  the 
President.  The  appointments  to  the 
Commission  by  the  President  and  the 
establishment  of  the  Commission  by  the 
Secretary  of  Health  and  Human  Services 
reflect  the  commitment  of  the  President 
and  the  Secretary  to  the  development  of 
a  sound  and  consistent  regulatory  policy 
on  labeling  of  dietary  supplements. 
The  Commission  is  charged  with 
conducting  a  study  and  providing 
recommendations  for  regulation  of  label 
claims  and  statements  for  dietary 
supplements,  including  the  use  of 


supplemental  literature  in  connection 
with  their  sale  and,  in  addition, 
procedures  for  evaluation  of  label 
claims.  The  Commission  is  expected  to 
evaluate  how  best  to  provide  truthful,  - 
scientifically  valid,  and  non-misleading 
information  to  consumers  in  order  that 
they  may  make  informed  health  care 
choices  for  themselves  and  their 
families.  The  Commission's  study  report 
may  include  recommendations  on 
legislation,  if  appropriate  and  necessary. 

The  Commission  meeting  agenda  will 
include  receipt  and  discussion  of  ad  hoc 
Subcommittee  reports,  continuation  of 
discussion  of  key  issues  related  to 
labeling  of  dietary  supplements,  and 
identification  of  materials  to  be 
included  in  the  Commission's 
forthcoming  report. 

The  meeting  is  open  to  the  public.  If 
you  will  require  a  sign  language 
interpreter,  please  call  Sandra  Saunders 
(202)  690-7102  by  4:30  p.m.  E.D.T.  on 
September  13, 1996. 

Dated:  August  26, 1996. 
Linda  0.  Meyers, 

Acting  Deputy  Director,  Office  of  Disease 
Prevention  and  Health  Promotion.  U.S. 
Department  of  Health  and  Human  Services. 
[FR  Doc.  96-22192  Filed  8-29-96;  8;45  amj 

BILUNQ  CODE  4iaO-17-M 


Centers  for  Disease  Control  and 
Prevention 

IINFO-«6-25] 

Proposed  Data  Collections  Sutxnitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  639-7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
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use  of  automa^d  collection  techniques 
for  other  forni$  of  information 
technology.  Sand  comments  to  Wilma 
Johnson,  CDC  Reports  Clearance  Officer. 
1600  Clifton  Rpad,  MS-D24,  Atlanta. 
GA  30333.  Written  comments  should  be 
received  withiii  60  days  of  this  notice. 

Proposed  ProiH:ts 

1.  National  Hospital  Discharge 
Survey— (092(1-0212)— Extension  The 
National  Hosatal  Discharge  Survey 
(NHDS),  which  has  been  conducted 
continuously  l^y  the  National  Center  for 
Health  Statistic,  CDC,  since  1965,  is  the 
principal  source  of  data  on  inpatient 
utilization  of  Aort-stay,  non-Federal 
hospitals  and  is  the  only  annual  source 
of  nationally  representative  estimates  on 
the  characterises  of  discharges,  the 
lengths  of  stayi  diagnoses,  surgical  and 


non-surgical  procedures,  and  the 
patterns  of  use  of  care  in  hospitals  in 
various  regions  of  the  country.  It  is  the 
benchmark  against  which  special 
programmatic  data  sources  are 
compared.  Data  collected  through  the 
NHDS  are  essential  for  evaluating  health 
status  of  the  population,  for  the 
planning  of  programs  and  policy  to 
elevate  the  health  status  of  the  Nation, 
for  studying  morbidity  trends,  and  for 
research  activities  in  the  health  field. 
NHDS  data  have  been  used  extensively 
in  the  production  of  goals  for  the  Year 
2000  Health  Objectives  and  the 
subsequent  monitoring  of  these  goals.  In 
addition,  NHDS  data  provide  annual 
updates  for  numerous  tables  in  the 
Congressionally-mandated  NCHS  report, 
Health.  United  States.  Data  for  the 


NHDS  are  collected  annually  on 
approximately  275,000  discharges  firom 
a  nationally  representative  sample  of 
noninstitutional  hospitals,  exclusive  of 
Federal,  military  and  Veterans' 
Administration  hospitals.  The  data 
items  collected  are  the  basic  core  of 
variables  contained  in  the  Uniform 
Hospital  Discharge  Data  Set  (UHDDS). 
Data  for  approximately  half  of  the 
responding  hospitals  are  abstracted  from 
medical  records  while  the  remainder  of 
the  hospitals  supply  data  through 
commercial  abstract  service 
organizations,  state  data  systems,  in- 
house  tapes  or  printouts.  There  is  no 
actual  cost  to  respondents  since  hospital 
staff  who  actively  participate  in  the  data 
collection  effort  are  compensated  by  the 
government  for  their  time. 


Respondents 


Medical  Record  Abstracts  Primary  Procedure  Hospitals 

Alternate  Procedure  Hospitals , 

IrvHouse  Tape  or  Printout  Hospitals „ 

Update  Form  (Abstract  Service  Hospitals) — 

Quality  Control  Forms  

Induction  Forms _ 


Total 


Dated:  AugusI 


Numt>er  of 
respondents 


77 

134 

103 

164 

50 

40 


Numl)er  of  re- 
sponses/re- 
spondent 


250 

250 

12 

2 

40 

1 


Average  bur- 
den/response 
(in  hrs.) 


0.0833 

0.01666 

0.18333 

0.0333 

0.1666 

2 


Total  burden 
(in  hrs.) 


1604 

558 

227 

t1 

33 

80 


2,513 


26. 1996. 
Wifana  G.  Johns  m. 

Acting  Associati '  Director  for  Policy  Planning 
Centers  for  Disease  Control 
and  Prevention  ( CDC). 
[FR  Doc.  96-22359  Filed  8-29-96;  8:45  am) 

BRJJNQ  CODE  4iei-1S-P 


4- 


Administration  for  Children  and 
Families         | 

Intent  to  Reallot  Part  C— Protection 
and  Advocacy  Funds  to  States  for 
Developmental  Disabilities 
Expenditures , 

AGENCY:  Administration  on 
Developmental  Disabilities, 
Administratio  1  for  Children  and 
Families,  Etepiirtment  of  Health  and 
Human  Servic  bs. 


Alabama  . 
Alaska  .... 
Arizona  ... 
Arionsas 
California 
Colorado 


ACTION:  Notice  of  Intent  to  Reallot  Fiscal 
Year  1996  Funds,  pursuant  to  Section 
125  and  Section  142  of  the 
Developmental  Disabilities  Assistance 
and  Bill  of  Rights  Act,  as  amended 
(Act). 

summary:  The  Administration  on 
E)evelopmental  Disabilities  herein  gives 
notice  of  intent  to  reallot  funds  which 
were  set  aside  in  accordance  with 
Section  142(c)(5)  of  the  Act.  Of  the 
$806,682  whidi  was  set  aside  for 
technical  assistance  and  Indian 
Consortiums.  $534,360  was  utilized  for 
technical  assistance  and  $136,161  was 
awarded  to  an  Indian  Consortium. 
Therefore,  the  balance  of  $136,161  has 
been  released  for  reallotment. 

Any  State  or  Territory  which  wishes 
to  release  funds  or  cannot  use  the 


additional  funds  under  Part  C — 
Protection  and  Advocacy  program  for 
Fiscal  Year  1996  should  notify  Joseph 
Lonergan.  Director,  Division  of  Formula, 
Entitlement  and  Block  Grants,  Office  of 
Program  Support,  Administration  for 
Children  and  Families,  Department  of 
Health  and  Human  Services,  370 
L'Enfant  Promenade,  S.W.,  Washington, 
D.C.  20447,  in  writing  within  thirty  (30) 
days  of  the  date  of  this  promulgation. 
This  notice  is  hereby  given  in 
accordance  with  Sections  125  and  142 
of  the  Act. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Lonergan  on  (202)  401-6603. 

The  proposed  reallotment  for  Part  C — 
Protection  and  Advocacy  program  are 
set  forth  below: 


Administration  on  Developmental  Disabilities 

[Fiscal  Year  1996  Reallotment] 


Protection  and  Advo- 
cacy 


$443,606 
254,508 
339,119 
257.788 

2.180.763 
274,21 1 


Reallotment 


$2,328 
1.336 
1,780 
1.353 

11.437 
1.439 


Revised  allotment 


$445,934 
255,844 
340,899 
259,141 

2.192.200 
275.650 
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Administration  on  Developmental  Disabilities— Continued 

IFiscal  Year  1996  Reallotment] 


Connectjcut 

Delaware  

Dist.  of  Columbia 

Florida 

Georgia 

Hawaii 

Idaho 

Illinois 

Indiana , 

Iowa 


Protection  and  Advo- 
cacy 


Kansas .... 
Kentucky  . 
Louisiana 
Maine 


Maryland 

Massachusetts .. 

Michigan  

Minnesota 

Mississippi  

Missouri  

Montana 

Nebraska 

Nevada  

New  Hampshire 

New  Jersey 

New  Mexico 

New  York 

North  Carolina  .. 
North  Dakota  .... 
Ohio 


Oklahoma  

Oregon 

Pennsylvania  .. 
Rhode  Island  .. 
South  Carolina 
South  Dakota .. 

Tennessee  

Texas  


Utah 

Vemiont 

Virginia 

Washington 

West  Virginia  

Wisconsin  

Wyoming 

American  Samoa 

Guam 

Puerto  Rico 

Virgin  Islands 

Northern  Mariana  Islands 

Palau" 

A2  DNA  People's  Legal  Services 


Total 


259,173 
254.508 
254.508 
1,056.678 
601.121 
254,508 
254.508 
912.328 
514,368 
265.501 
254.508 
405.062 
466.781 
254,508 
337.787 
445.718 
843.318 
357.873 
318.030 
462.189 
254,508 
254,508 
254,508 
254,508 
508.648 
254,508 
1,384,019 
635,921 
254,508 
1,006,478 
306,490 
263.401 
1.040.683 
254,508 
368.740 
254.508 
495.627 
1.501.473 
254,508 
254,508 
502,496 
384,796 
276,991 
451.493 
254.508 
136.161 
136.161 
813,736 
136,161 
136,161 
103,124 
136,161 


26,047,479* 


Realkrtment 


1,360 
1.336 
1,336 
5,546 
3,155 
1,336 
1,336 
4.788 
2.700 
1,393 
1,336 
2.126 
2.450 
1.336 
1.773 
2.339 
4,426 
1.878 
1,669 
2,426 
1,336 
1,336 
1.336 
1,336 
2.669 
1.336 
7.264 
3,337 
1.336 
5,282 
1,609 
1.382 
5,462 
1,336 
1,935 
1,336 
2,601 
7.880 
1.336 
1.336 
2,637 
2,019 
1,454 
2,370 
1.336 
715 
715 
4,271 
715 
715 


Revised  alk>tment 


715 


136,161 


260,533 
255.844 
255.844 
1,062.224 
604.576 
255,844 
255.844 
917.116 
517,068 
266,894 
255,844 
407,188 
469.231 
255.844 
339.560 
448,057 
847,744 
359,751 
319,699 
464.615 
255.844 
255,844 
255,844 
255,844 
511.317 
255.844 
1.391.283 
639.258 
255.844 
1,011,760 
308,099 
264,783 
1,046,145 
255.844 
370,675 
255,844 
498,228 
1.509,353 
255,844 
255,844 
505,133 
386.815 
278.445 
453,863 
2^5.844 
136,876 
136,876 
818,007 
136,876 
136.876 
103,124 
136.876 


26.183.640 


•includes  the  award  of  $136,161  to  an  Indian  Consortium  (AZ  DNA  People's  Legal  Services)  in  accordance  with  Section  142(b) 
of  P  la      ^  altotment  is  reduced  to  75%  of  its  Fiscal  Year  1995  altotment,  in  accordance  with  the  Compact  of  Free  Association  with  the  Republic 
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Dated:  Augi^t  12, 1996. 
Reginald  F.  W^lls. 

Deputy  Commissioner  Administration  on 
Developmental  Disabilities. 
[FR  Doc.  96-21337  Filed  8-29-96;  8:45  ami 
BHJJNG  COM  41U-OI-P 


Food  and  Diug  Administration 
[Doclwt  No.  94N-0172] 

Medical  Devices;  Development  of 
Design  Control  Inspectional 
Strategies;  Notice  of  Public  Meeting 

agency:  Foo<1  and  Drug  Administration, 

HHS. 

ACmON:  Noti<^e  of  public  meeting. 

summary:  The  Food  and  Drug 
Administratibn  (FDA)  is  announcing  a 
public  meeting  intended  to  explore  and 
develop  strategies  to  be  utilized  by 
FDA's  investigators  when  inspecting  a 
medical  devite  facility  relative  to  design 
controls,  after  issuing  the  final  quality 
system  regulation.  The  purpose  of  the 
meeting  is  toj  obtain  information  from 
the  medical  device  industry  and  other 
members  of  the  public  about  their 
perspective  4nd  practical  experience  in 
exercising  design  controls.  This  meeting 
is  intendeid  to  provide  an  opportimity  to 
work  with  FDA  towards  constructing  an 
investigational  model  for  design 
controls  whith  will  become  the  basis  for 
future  establishment  inspections. 
DATES:  The  pubUc  meeting  will  be  held 
on  Septemb^  12,  1996.  from  8:30  a.m. 
to  4:30  p.m.  There  is  no  cost  to  attend, 
however,  due  to  space  limitations, 
registration  is  required  and  must  be 
submitted  by  September  4, 1996. 
ADDRESSES:  The  public  meeting  will  be 
held  at  the  Fferklawn  Bldg.,  5600  Fishers 
Lane,  conference  room  M,  Rockville, 
MD  20857. 

FOR  FURTHERIINF0RMAT10N  CONTACT. 
Kimberly  A.  Trautman,  Office  of 
Compliance,  Center  for  Devices  and 
Radiological] Health  (HFZ-341),  Food 
and  Drug  Administration,  2098  Gaither 
Rd..  Rockvilje,  MD  20850,  301-594- 
4648,  ext.  12|6,  FAX  number  301-594- 
4672.  Person  s  interested  in  attending 
this  meeting  should  FAX  a  request  for 
participatior  no  later  than  the  close  of 
business  on  Wednesday,  September  4, 
1996.  Pleasei  include  name,  firm 
affiliation  if  my,  job  title,  address, 
telephone  number,  and  FAX  number  to 
the  contact  {>erson.  Please  do  not  plan 
to  attend  thik  meeting  unless  you  have 
received  a  confirmation  from  the  Center 
of  Devices  and  Radiological  Health 
(CDRH)  affirrning  your  participation. 
This  confirmation  will  be  sent  via  FAX 
on  a  first-coi  ne- first-served  basis. 


SUPPLEMB4TARY  INFORMATION:  Under 
notice  and  comment  rulemaldng 
procedures  initiated  in  1990  to 
implement  certain  provisions  of  the  Safe 
Medical  Devices  Act  of  1990.  FDA  plans 
to  issue  a  final  rule  revising  the  current 
good  manufacturing  practice  (CGMP) 
requirements  for  medical  devices  and 
incorporating  them  into  a  quality  system 
regulation,  lliis  action  will  add 
preproduction  design  controls  to  the 
CGMP  regulation  and  achieve 
consistency  with  quality  system 
requirements  worldwide. 

FDA  is  interested  in  obtaining  further 
infoTT     =on  regarding  perspectives  and 
pr  1  '    A  experience  in  exercising 
de:.ign  controls.  Accordingly,  FDA's 
CDRH  is  conducting  a  grassroots 
regulatory  partnership  meeting  on 
September  12, 1996,  with  interested 
parties  in  the  device  industry  and 
members  of  the  public.  This  meeting  is 
being  conducted  in  accordance  with 
President  Clinton's  reinventing 
government  initiatives.  The  purpose  of 
the  meeting  will  be  to  address  specific 
issues  and  to  explore  and  develop 
strategies  with  regard  to  how  design 
controls  will  be  inspected  for 
compliance  with  the  regulation  by 
FDA's  investigators  at  the  field  District 
Offices.  FDA  headquarters  and  District 
personnel  will  attend  and  participate  in 
the  meeting. 

Industry,  FDA  participants,  and 
members  of  the  public  will  be  arranged 
into  worldng  teams  to  review  and 
develop  strategies.  This  is  an 
opportunity  for  the  regulated  industry 
and  others  to  work  with  front-line 
FDA's  regulators  towards  constructing 
an  investigational  model  for  design 
controls  which  will  become  the  basis  for 
all  future  establishment  inspections. 

Upon  completion  of  the  grassroots 
regulatory  meeting,  FDA  will  formulate 
its  design  control  inspectional  strategy 
and  make  this  strategy  document 
available  to  the  public  through  the 
publication  of  a  notice  of  availability  in 
the  Fktderal  Register. 

Dated:  August  27. 1996. 
Joseph  A.  Levitt, 

Deputy  Director.  Center  for  Devices  and 
Radiological  Health. 
[FR  Doc.  96-22284  Filed  8-28-96;  9:56  ami 

ULUNG  COOE  41«M)1-F  '' 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4021-N-02] 

Office  Of  Administration;  Notice  of 
Sutmilssion  of  Proposed  Information 
Collection  to  OMB 

AQBICY:  Office  of  Administration,  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
requirement  described  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  emergency 
review  and  approval,  as  required  by  the 
Paperwork  Reduction  Act.  The 
Department  is  soliciting  public 
comments  on  the  subject  proposal. 
DATES:  The  due  date  for  comments  is: 
September  6, 1996. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  seven  (7)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and 
should  be  sent  to:  Joseph  F.  Lackey.  Jr., 
HUD  Desk  Officer,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW..  Washington,  DC  20410,  telephone 
(202)  708-0050.  This  is  not  a  toll-free 
number.  Copies  of  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 
SUPPLEMENTARY  INFORMATION:  This 
Notice  informs  the  public  that  if  the 
Department  of  Housing  and  Urban 
Development  (HUD)  has  submitted  to 
OMB,  for  emergency  processing,  an 
information  collection  package  with 
respect  to  a  proposed  "Application  Kit 
for  Economic  Development  and 
Supportive  Services  (EDSS)  Program 
Grants". 

This  Program  provides  grants  to 
public  housing  agencies  and  Indian 
housing  authorities  (collectively  HAs)  to 
(1)  provide  economic  development 
opportunities  and  supportive  services  to 
assist  residents  of  public  and  Indian 
housing  to  become  economically  self- 
sufficient  and  (2)  to  provide  supportive 
services  to  assist  the  elderly  and 
disabled  persons  to  live  independently 
or  to  prevent  premature  or  unnecessary 
institutionalization.  HUD  published  a 
Notice  of  Funding  Availability  (NOFA) 
which  announced  a  total  of  $  million  in 
grant  funds.  The  grants  will  be  up  to 
three  years  in  duration. 
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The  Department  has  submitted  the 
proposal  for  the  collection  of 
information  to  0MB  for  review,  as 
required  by  the  Paperwork  reduction 
Act  (44  U.S.C.  Chapter  35).  The 
Department  has  requested  emergency 
clearance  of  the  collection  of 
information,  as  described  below,  with 
approval  being  sought  by  September  3, 
1996: 

(1)  Title  of  the  information  collection 
proposal: 

Application  Kit — Economic 
Development  Support  Services 
Program 

(2)  Sununary  of  the  collection  of 
information: 

Each  respondent  seeking  to  obtain  an 
EDSS  grant  would  be  required  to  submit 
current  information,  as  listed  below  as: 

1.  Fact  Sheet — information  about  the 
respondent:  name,  address,  telephone, 
the  local  housing  authority 
information.  Congressional  district 
number  and  representatives  names, 
and  partner  agency  information. 

2.  Program  Summary,  Budget  Outline, 
Budget  Narrative,  Timetable  and 
Milestones 

3.  Descriptions:  Partnership  Agency 
Commitments,  Resident  Involvement/ 
Employment,  Job  Placement,  Training 
Program.  Need  for  Supportive 
Services,  Measuring  Success 

4.  Certifications 

5.  SF-424,  SF-424A 

6.  Form  HUD-2880 

7.  Disclosure  of  Lobbying  Activities 

8.  Annual  Report. 

(3)  Description  of  the  need  for  the 
information  and  its  proposed  use: 

To  appropriately  determine  which 
HAs  should  be  awarded  the  EDSS 
grants,  certain  information  is  necessary 
as  stated  in  the  EDSS  Notice  of  Funding 
Availability. 

(4)  Description  of  the  likely 
respondents,  and  proposed  frequency  of 
response  to  the  collection  of 
information: 

(5)  Estimate  of  the  total  reporting  and 
recordkeeping  burden  that  will  result 
from  the  collection  of  information: 

Reporting  Burden: 
Number  of  respondents:  350. 
Total  burden  hours:  14,212. 
(@  11  hours  per  response):  11. 
Total  Estimated  Burden  Hours: 
14,212. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995.  44  U.S.C.  Chapter  35, 
as  amended. 

Dated:  August  22,  1996. 

David  S.  Cristy, 

Director,  IRM  Policy  and  Management 
Division. 

(FR  Doc.  96-22154  Filed  a-29-96;  8:45  am) 

BILUNQ  CODE  4210-Z7-M 


[Docket  No.  FR-4065-N-03] 

Office  Of  ttte  Assistant  Secretary  for 
Community  Planning  and 
Development;  Notice  of  Proposed 
Information  Collection  for  Public 
Comment 

AGENCY:  OfGce  of  the  Assistant 
Secretary  for  Community  Planning  and 
Etevelopment,  HUD. 
ACTKM:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
emergency  review  and  approval,  as 
required  by  the  Paperwork  Reduction 
Act.  The  EKepartment  is  soliciting  public 
comments  on  the  subject  proposal. 

DATES:  Comments  due:  September  6, 
1996. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  seven  (7)  days  from  the 
date  of  this  Notice,  Comments  should 
refer  to  the  proposal  by  name  and 
should  be  sent  to:  Joseph  F.  Lackey,  Jr., 
HUD  Desk  Officer,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
ICay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410,  telephone 
(202)  708-0050.  This  is  not  a  toll-free 
number.  Copies  of  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 

SUPPLEMENTARY  INFORMATION:  This 
Notice  informs  the  public  that  the 
Department  of  Housing  and  Urban 
Development  (HUD)  has  submitted  to 
OMB,  for  emergency  processing,  a 
proposed  Notice  of  Funding  Availability 
(NOFA)  for  the  Economic  Development 
Initiative  (EDI)  Grants  program.  HUD 
seeks  OMB  approval  by  September  17, 
1996,  in  order  to  implement  this 
program  by  September  30, 1996. 

Under  the  EDI  Grants  program,  HUD 
will  provide  approximately  $50  million 
to  encourage  eligible  units  of  general 
local  government  to  submit  proposals 
for  funding  for  eligible  economic 
development  projects,  including 
projects  for  site  specific  economic 
development  projects,  economic 
development  revolving  loan  funds, 
housing  development  projects  and 
proposals  for  community  development 
financial  institutions.  By  law,  EDI  grant 
may  only  be  made  in  conjunction  with 
Section  108  loan  guarantee 


commitments  which  are  made  in 
accordance  with  24  CFR  570.702, 

Eligible  applicants  are  CDBG 
entitlement  units  of  general  local 
government,  and  nonentitlement  units 
of  general  local  government  which  are 
eligible  to  receive  Section  108  loan 
guarantees. 

Eligible  uses  of  EDI  grants  and  related 
Section  108  loan  guarantee  assistance 
are  those  authorized  under  24  CFR 
570.703.  The  National  Objectives 
criteria  of  24  CFR  570.208  and  the 
economic  development  project 
guideUnes  of  24  CFR  570.209  also 
apply. 

Section  108(q)  of  P.L.  93-383 
authorizes  the  EDI  grant  program  and 
provides  selection  criteria  for  HUD  to 
use  in  selecting  proposals  fit)m 
applications  submitted  in  response  to  a 
Notice  of  Fund  Availability  in  the 
Federal  Register.  The  information 
collected  is  essential  in  order  to  rate  and 
rank  proposals,  in  keeping  with  the 
statutory  provisions,  and  in  order  to 
determine  the  eligibility  of  applicants 
and  proposed  activities.  The  selection 
criteria  are:  (1)  Level  of  distress;  (2) 
extent  of  need  for  EDI  grants  to  support 
the  Section  108  loan  and  the  project;  (3) 
quality  of  the  plan;  (4)  capacity  of  the 
applicant  to  carry  out  the  plan 
successfully;  (5)  leveraging  of  other 
public  and  private  resources;  (6)  the 
extent  to  which  the  plan  follows  a 
comprehensive  and  coordinated 
approach  in  addressing  the  community 
and  economic  development  needs  of  the 
applicant  and  furthers  neighborhood     | 
revitalization;  (7)  innovation  and 
creativity. 

The  Department  has  submitted  the 
proposal  for  the  collection  of 
information,  as  described  below,  to 
OMB  for  review,  as  required  by  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35): 

•  (1)  Title  of  the  information  collection 
proposal : 

"Notice  of  Fund  Availability  (NOFA) 
and  Program  Guidelines  for  the 
Economic  Development  Initiative  (EDI) 
Grants." 

(2)  Summary  of  the  collection  of 
information: 

Each  applicant  for  EDI  grant  hinds  is 
required  to  submit  current  information, 
as  listed  below:^ 

1.  Form  S.F.  424 — Application  for 
Federal  Assistance; 

2.  Certifications — Concerning  the  use 
of  federal  funds  for  lobbying  required 
under  24  CFR  Part  87; 

3.  Narrative  statement  providing  a 
description  of  the  proposed  activities  to 
be  carried  out  with  EDI  grant  and 
Section  108  Loan  Guarantee  funds;  and 
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4.  A  statenient  describing  how  the 
proposed  activities  addresses  each  of 
the  seven  sel^ion  criteria. 

After  the  Congressional  notification  of 
grant  awards  is  made,  recipients  are 
required  to  collect  infonnation  which 
satisfies  the  fecord  keeping 
requirement^  of  the  Community 
Development  Block  Grant  program  and 
the  Section  108  loan  guarantee  program. 

(3)  Description  of  the  need  for  the 
information  knd  its  proposed  use: 

The  information  collected  is  essential 
in  order  to  rate  and  rank  proposals,  in 
keeping  with  the  statutory  provisions 
and  the  selection  criteria  pubUshed  in  a 
NOFA,  and  in  order  to  determine  the 
eligibility  of  applicants  and  proposed 
activities.  Baised  upon  the  competitive 
ranking  of  all  applicants,  applicants  are 
funded  in  raiik  order. 

After  grant  award,  information 
collection  is  essential  to  access  program 
grant  funds  through  the  Line  of  Credit 
and  Control  System  (LOCCS)  and  to 
document  pnogram  compliance. 

(4)  Description  of  the  likely 
respondents,  including  the  estimated 
number  of  li|:ely  respondents,  and 
proposed  frequency  of  response  to  the 
collection  of  information: 

Eligible  apblicants  are  CDBG 
entitlement  units  of  general  local 
government,  land  nonentitlement  units 
of  general  local  government  which  are 
eligible  to  receive  Section  108  loan 
guarantees.   I 

The  estimated  number  of  respondents 
who  can  me4t  the  requirements  of  this 
NOFA  is  ISp.  The  proposed  frequency 
of  the  collection  of  Information  for  the 
application  is  one-time.  The  application 
is  a  discretionary  act.  The  proposed 
frequency  of  the  collection  of 
information  to  access  funds  through 
LOCCs  and  tp  dociunent  program 
compliance  ifter  grant  approval  will  be 
based  on  the  recipient's  program  design 
and  manageitient  system,  but  for 
estimation  purposes  is  expected  to  be  no 
more  than  oice  a  week  on  average. 

(5)  Estimate  of  the  total  reporting  and 
record  keeping  burden  that  will  result 
from  the  collection  of  information: 

Reporting  Burden: 

a.  Number  of  Respondents  to  Notice 
of  Funding  Availability:  150. 

Total  Burqen  Hours — Application: 
6,000.  i  0 

(@  40  hou^  per  application  response) 

b.  Estimated  Number  of  Grant 
Recipients:  40. 

Total  Burden  Hours — electronic  funds 
transfer,  recordkeeping  and  reporting: 
6.240.  ' 

(6  2  hours  per  week  per  recipient) 
Total  Estimated  Burden  Hours: 
12.240. 


Authority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C  Chapter  35, 
as  amended. 

Dated:  August  22. 1996. 
David  S.  Crisljr, 

Director,  IRM  Policy  and  h^anagement 
Division. 

(FR  Doc.  96-22155  Filed  8-2»-96;  8:45  am] 
BauNa  cooe  42i»-at-M 

[Doctot  No.  FR-4076-N-02] 

Office  Of  Public  and  Indian  Housing; 
Notice  of  Submission  of  Proposed 
Infonnation  Collection  to  0MB 

AGENCY:  Office  of  Public  and  Indian 
Housing— HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
emergency  review  and  approval,  as 
required  by  the  Paperwork  Reduction 
Act.  The  Etepartment  is  soliciting  public 
comments  on  the  subject  proposal.     * 
DATES:  The  due  date  for  comments  is: 
September  3,  1996. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  four  (4)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and 
should  be  sent  to:  Joseph  F.  Lackey.  Jr.. 
HUD  Desk  Officer,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410,  telephone 
(202)  708-0050.  This  is  not  a  toll-free 
number.  Copies  of  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 
SUPPLEMENTARY  INFORMATION:  This 
Notice  informs  the  public  that  the 
Department  of  Housing  and  Urban 
Development  (HUD)  has  submitted  to 
OMB.  for  emergency  processing,  an 
information  collection  package  with 
respect  to  a  proposed  NOFA 
annoimcing  the  availability  of  $480 
million  for  the  HOPE  VI  Program.  HUD 
seeks  to  implement  this  initiative  as 
soon  as  possible.     ■ 

Under  the  HOPE  VI  Program,  HUD 
will  provide  grants  for  the  purpose  of 
enabling  the  demolition  of  obsolete 
public  housing  developments  or 
portions  thereof,  the  revitalization 
(where  appropriate)  of  sites  (including 
remaining  public  housing  units)  on 


which  such  developments  are  located, 
replacement  housing  which  will  avoid 
or  lessen  concentrations  of  very  low- 
income  families,  and  tenant-beused 
assistance  for  the  purpose  of  providing 
the  replacement  housing  and  assisting 
tenants  to  be  displaced  by  the 
demolition. 

HUD  intends  that  the  assistance  will 
contribute  to  the  goal  of  transforming, 
public  housing  by  changing  the  physical 
shape  of  public  housing,  establishing 
positive  incentives  for  residents, 
enforcing  tough  expectations,  lessening 
concentrations  of  poverty,  and  forging 
partnerships  with  other  agencies,  local 
government  nonprofit  organizations, 
and  private  businesses  in  the 
community. 

The  Department  has  submitted  the 
proposal  for  the  collection  of 
information  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The 
Department  has  requested  emergency 
clearance  of  the  collection  of 
information,  as  described  below: 

(1)  Title  of  the  information  collection 
proposal: 

NOFA — Public  Housing  Demolition, 
Site  Revitalization  and  Replacement 
Housing  Grants  (HOPE  VI). 

(2)  Summary  of  the  collection  of 
information: 

Each  respondent  requesting  HOPE  VI 
funding  will  be  required  to  submit  an 
application  as  described  in  Section  V  of 
the  NOFA.  This  vrill  include: 

1.  Narratives  that  respond  to  requests 
for  information  regarding  the  current 
condition  of  the  obsolete  public 
housing,  a  description  of  the  proposed 
demolition  and  revitalization,  proposals 
for  self-sufficiency  programs  and 
management  policies,  the  local  and 
National  impact  of  the  obsolete  public 
housing,  the  capability  of  the  PHA  to 
carry  out  the  revitalization  plan, 
relationships  with  residents,  the 
community,  and  development  partners, 
and  financing  of  the  proposal. 

2.  Evidence  of  a  public  meeting  with 
residents  and  community  members. 

3.  A  demolition/disposition 
application  of  approval  letter. 

4.  HOPE  VI  Budget,  Form  HUD- 
52825-A. 

5.  PHA  Board  Resolution  for 
Submission  of  HOPE  VI  Application, 
Form  HUD-52820-A. 

6.  Other  standard  forms  as  follows: 
SF-424,  Application  for  Federal 
Assistance;  HUD-50070.  Certification 
for  a  Drug-Free  Workplace;  SF-LLL, 
Disclosure  of  Lobbying  Activities;  HUD- 
2880,  Recipient  Disclosure/Update 
Report;  HUD-52481,  Cooperation 
Agreement;  HUD-50071,  Anti-Lobbying 
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Certification  for  Contracts,  Grants, 
Loans  and  Cooperative  Agreement. 

(3)  Description  of  the  need  for  the 
information  and  its  proposed  use:  To 
appropriately  determine  which 
applicants  should  be  provided  funding, 
certain  information  is  required.  The 
application  evaluation  factors  include 
the  extent  to  which  the  proposal  will 
lessen  concentration  of  low-income 
residents,  need,  the  quality  of  proposed 
self-sufficiency  programs  and 
management  policies,  the  extent  of 
participation  by  the  community  and 
development  partners,  the  need  for 
funding,  and  overall  program  quality, 
fieasibility,  and  sustainability. 

All  3,400  PHAs  are  eligible  to  apply. 
The  estimated  number  of  respondents  is 
500.  The  proposed  frequency  of  the 
response  to  the  collection  of  information 
is  one-time.  PHAs  that  administer 
10,000  or  more  public  housing  units 
may  submit  one  or  two  separate 
applications,  as  long  as  the  total  amount 
requested  does  not  exceed  $40  million. 

(5)  Estimate  of  the  total  reporting  and 
record  keeping  burden  that  will  result 
from  the  collection  of  information: 

Reporting  burden: 
Number  of  respondents:  500. 
{@  61  hours  per  response) 
'  Total  Estimated  Burden  Hours: 
30,500. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  Chapter  35. 
as  amended. 

Dated:  August  26, 1996. 

David  S.  Cristy, 

Director,  IRM  Policy  and  Management 
Division. 

IFR  Doc.  96-22215  Filed  8-29-96;  8:45  am] 

WLUNQ  CODE  421fr-aa-M 

[Docket  No.  FR-4124-N-01] 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development;  Federal  Property 
Suitable  as  Facilities  to  Assist  the 
Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
action:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
EFFECTIVE  DATE:  August  30,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Johnston,  Department  of  Housing 
and  Urban  Development,  Room  7256, 
451  Seventh  Street  SW,  Washington,  DC 
20410;  telephone  (202)  708-1226;  TDD 


number  for  the  hearing-  and  speech- 
impaired  (202)  708-2565  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  December  12, 1998 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration, 
No.  88-2503-OG  (D.D.C.),  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identifying  imutihzed,  underutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today's  Notice  is  for  the 
purpose  of  announcing  that  no 
additional  properties  have  been 
determined  suitable  or  unsuitable  this 
week. 

Dated:  August  23, 1996. 

Jacquie  M.  Lawing, 

Deputy  Assistant  Secretary  for  Economic 
Development. 

(PR  Doc.  96-22024  Filed  8-29-96;  8:45  ami 

BILUNQ  CODE  4210-2»-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[OR-01 5-96-1 61 0-00:  G6-0204] 

High  Desert  Management  Framework 
Plan  Amendment  and  Record  of 
Decision  for  Lake  Abort  Area  of  Critical 
Environmental  Concem,  Notice  of 
Availability 

agency:  Bureau  of  Land  Management, 
DOT. 

ACTION:  Notice. 

summary:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act,  section  202(f)  of  the  Federal  Land 
Policy  and  Management  Act,  and  43 
CFR  part  1610,  the  Lakeview  District 
has  completed  the  plan  amendment 
process  covering  a  proposal  to  designate 
the  Lake  Abert  and  the  surrounding 
vicinity  as  an  Area  o&Critical 
Environmental  Concem  (ACEC).  The 
final  decision  and  special  management 
actions  to  be  implemented  have  been 
documented  in  a  combined  Approved 
Plan  Amendment/Record  of  Decision 
(ROD)  document  and  are  available  for 
review. 

The  Approved  Plan  Amendment 
addresses  resource  management  over 
the  next  10-15  years  for  approximately 
123,000  acres  of  public  land  and 
101,700  acres  of  reserved  mineral  estate 
administered  by  the  BLM  located 
approximately  30  miles  north  of  the 
town  of  Lakeview,  Oregon.  That  portion 
of  the  planning  area  officially 


designated  as  an  ACEC  includes 
approximately  49,900  acres  of  BLM- 
administered  lands. 
DATES:  The  ACEC  designation  and 
management  direction  specified  in  the 
Approved  Plan  Amendment/ROD  is 
effective  August  30,  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Whitman,  fiLM,  Lakeview  District 
Office,  P.O.  Box  151,  Lakeview,  Oregon 
97630  (Telephone:  541-947-6110). 
Copies  of  the  Approved  Plan 
Amendment/ROD  may  also  be  obtained 
by  contacting  this  person  at  the  above 
address. 

SUPPLEMENTARY  INFORMATION:  The 
Approved  Plan  Amendment/ROD 
focuses  on  management  goals, 
objectives,  and  special  management 
direction  for  BLM-administered  lands 
within  about  49,900  acres  of  public 
lands  designated  as  an  ACEC.  Four 
resource  values  (wildlife,  visual, 
cultural,  and  ecological  processes)  were 
found  to  require  special  management 
attention  within  the  ACEC  area.  Major 
management  changes  include: 
restricting  off-highway  vehicle  (OHV) 
use  (to  existing  roads  and  trails),  salable 
and  locatable  mineral  extraction,  and 
new  rights-of-way  (ROW)  location 
within  the  entire  ACEC.  Additional 
seasonal  or  temporary  OHV  closures 
could  occur  within  the  ACEC  in  the 
future,  but  would  require  the 
publication  of  separate  Federal  Register 
notices.  OHV  use  has  previously  been 
restricted  within  approximately  14,500 
acres  of  the  ACEC  area  by  earlier 
Federal  Register  notices  (dated 
December  28, 1981,  and  January  22, 
1988).  This  OHV  designation  represents 
a  net  change  of  approximately  35,400 
acres  formerly  classified  as  open  within 
the  Lakeview  Resource  Area  in  these 
Federal  Register  notices,  now  being 
classified  as  limited.  This  notice  fulfills 
the  requirements  of  Executive  Orders 
11644  and  11989  and  43  CFR  Part  8340. 

Livestock  grazing  would  continue  to 
be  restricted  within  that  portion  of 
Abert  Rim  Wilderness  Study  Area 
(WSA)  falling  within  the  ACEC 
(approximately  7,500  acres),  as  well  as 
within  most  riparian  zones  and 
ecologically  sensitive  areas 
(approximately  1,500  acres)  within  the 
ACEC.  Mineral  leasing  would  be  closed 
within  the  northern  portion  of  the  ACEC 
(approximately  18,000  acres)  and 
restricted  within  the  remainder  of  the 
ACEC  (approximately  31,900  acres). 

With  tne  exception  of  visual  resource 
management  (VRM),  management 
activities  within  the  remainder  of  the 
planning  area  (approximately  73,100 
acres)  would  not  change  from  that 
specified  in  the  existing  land  use  plan. 
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VRM  classifications  for  the  entire 
planning  are^  would  b©  more  accurately 
categorized  afi  follows:  Class  I 
(approximataly  22,925  acres).  Class  II 
(approximately  57,690  acres),  and  Class 
in  (approximetely  42,380  acres). 

Those  individuals,  organizations, 
native  Ameritan  tribes,  and  agencies 
with  a  known  interest  in  the  plan  have 
been  sent  a  copy  of  the  Approved  Plan 
Amendment^OD.  Reading  copies  of  the 
document  are  available  at  the  Lake, 
Klamath,  ana  Hamey  County,  Oregon, 
libraries  and  at  the  following  BLM 
locations:  Offece  of  External  Affairs, 
Main  Interio^Building,  Room  5600, 
18th  and  C  Streets,  NW,  Washington  DC 
20240,  and  Public  Room,  Oregon  State 
Office,  1515  SW  5th,  Portland,  Oregon 
97201.  Persons  desiring  a  copy  of  the 
document  should  contact  the  point  of 
contact  listed  above. 

Dated  July  2i  1996. 
Mark  LawTcnge, 
Acting  Districti^nager. 
[FR  Doc.  96-2^146  Filed  ft-29-96;  8:45  am] 

BHJJNQ  CODE  4310-33-P 

— r — ■ 

[AK-O2O-1220i-O4-P] 

RecreatkMfi  Pee  Collection  at  Fortymile 
Management  Area  Bureau  of  Land 
Management  (BLM)  Developed 
Campgrounds 

The  Burean  of  Land  Management 
(BLM)  will  b^in  fee  collection  at  the 
following  caitipgrounds  during  the 
summer  of  1$96  (on  or  about  1 
September):  j 
Eagle  Camp^ound,  Mile  162  Taylor 

Highway  (^gle,  AK) 
Walker  Fork  Campground,  Mile  82 

Taylor  Highway 
West  Fork  C^pgroimd,  Mile  49  Taylor 

Highway 

Fees  at  all  3f  the  sites  are  $6.00  per 
night,  with  gilden  age  passport  half- 
price. 

Direct  quesitions  and  responses  to:  Jeff 
Roach,  Fortytnile  Management  Area, 
Bureau  of  Latid  Management,  P.O.  Box 
309,  Tok,  Alaska  99780-0309,  Tel:  (907) 
883-5121. 

Dated:  Augiist  23, 1996. 
Dee  R.  Rite 

Northern  Distjict  Manager. 
[FR  Doc.  96-2J179  Filed  8-29-96;  8:45  am) 
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Notice  of  Intent,  Resource 
Management  Plan  Amendment 

ACTION:  Bure  au  of  Land  Management, 
Interior. 


ACTION:  Notice  of  intent. 


summary:  Pursuant  to  43  CFR  Part  1600, 
the  Lower  Snake  River  District  Office, 
Bureau  of  Land  Management,  proposes 
to  amend  the  Jarbidge  Resource 
Management  Plan  (RPM)  to  change 
several  parcels  totaling  1851.59  acres, 
firom  a  retention  category  to  a  transfer 
category.  The  public  lands  are  described 
as  follows: 

Boise  Meridian,  Idaho 

T.  5  S.,  R.  10  E., 

Section  29:  NW'ANBVi,  NViNWV4, 
T.  14  S.,  R.  10  E., 

Section  12:  SE'ASg'/i, 

Section  13:  E'ANE'A. 
T.  15S.,R.  IDE., 

Section  11:  W»/iSWV4. 

Section  13:  NEVaI^W'A, 

Section  14:  NWV4NWV4, 
T.  5  S..  R  11  E., 

Section  17:  NWV4SWV4, 

Section  18:  SBV4SEV4, 

Section  29:  Lot  8, 

Section  32:  Lot  2,  E'/iNW'A. 

"T*   e  0     R    1 1  R 

Section  6:  SE'ASW'/i,  SW'ASE'A, 
T.  16  S.,  R.  11  E., 

Section  21:  SE'ANEV., 

Section  22:  SWV4NWV4,  NE'/iNW'A, 
T.  8  S.,  R.  13  E., 

Section  12:  N'/iSWANWA 
T.  9  S.  R.  13  E. 

Section  28:  SW'ANW'A, 
T.  lOS..  R.13E., 

Sectionl:Loto6,  8, 

Section  2:  Lots  6,  8, 
T.  12  S.,  R.  13  E., 

Section  3:  NW'ASW'A, 

Section  22:  SWV4SWV4, 

Section  26:  SEV4SWV4, 

Section  27:  SWV4NEV4.  NWV4NWV4,  SE^A. 

Section  34:  NE'ANW'/., 

Section  35:  NE'/iNW'A, 
T.  8  S.,  R.  14  E., 

Section  7:  NEV4SWV4, 
T.  13  S.,  R.  14  E., 

Section  25:  NWV4SWV4, 

Section  26:  SEV4SWV4, 

Also,  the  amendment  will  consider 
changing  wording  in  the  RMP  to  clarify 
that  rejection  of  Carey  Act  (CA)  and 
Desert  Land  Act  (DLA)  applications  will 
result  in  the  lands  no  longer  being 
available  for  CA/DLX  applications.  The 
present  wording  addresses.this 
provision  only  for  relinquishment  of 
applications.  In  addition,  wording  will 
be  added  to  allow  more  flexibility  for 
disposal  generally  within  the  resource 
area,  but  not  allowing  disposal  within 
current  WSA's,  ACEC's,  SRMA's  and 
other  public  lands  reserved  through 
withdrawals,  classifications,  and  special 
designations. 

DATES:  Comments  concerning  the  plan 
amendment  must  be  received  by 
October  14, 1996. 
ADDRESSES:  Written  comments 
concerning  this  plan  amendment  should 


be  sent  to  the  BLM  Area  Manager, 
Jarbidge  Resource  Area  Office,  2620 
Kimberly  Road,  Twin  Falls.  Idaho 
83301-7975. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Austin,  Realty  Specialist,  at  the 
above  address,  or  telephone  (208)  736- 
2350.  The  hours  of  availability  are  8 
a.m.  to  4:30  p.m.,  Monday  through 
Friday,  except  holidays. 

SUPPLEMENTARY  INFORMATION:  The 
preliminary  issues  identified  to  date  for 
analysis  in  the  proposed  amendment 
are:  (1)  The  potential  impacts  on 
resources  if  the  public  lands  were  made 
available  for  disposal,  and  (2)  the  public 
interest  to  be  served  by  transferring 
certain  public  lands  into  private 
ownership.  The  general  planning 
criteria  from  the  Jarbidge  RMP  will  be 
used  to  focus  the  amendment  process 
and  to  guide  decision  making.  These 
criteria  are:  (1)  Social  and  economic 
values;  (2)  plans,  programs,  and  policies 
of  other  Federal,  State,  and  local 
government  agencies,  and  Indian  tribes; 
(3)  existing  Laws,  regulations,  and  BLM 
pohcy;  (4)  future  needs  and  demands  for 
existing  or  potential  resource 
commodities  and  values;  (5)  public 
input;  (6)  public  welfare  and  safety;  (7) 
past  and  present  use  of  public  and 
adjacent  lands;  (8)  public  benefits  of 
providing  goods  and  services  in  relation 
to  cost;  (9)  quantity  and  quality  of 
noncommodity  resource  values;  and 
(10)  environmental  impacts.  The 
following  resources  will  be  considered 
in  preparation  of  the  amendment: 
Realty,  wildlife,  range,  cultiu-al, 
minerals,  waterehed/soils,  threatened/ 
endangered  species,  and  hazardous 
materials.  Staff  members  representing 
each  resource  will  make  up  the 
planning  team.  Proposed  changes  in  the 
RMP  transfer  designations  are  not 
known  to  be  controversial  at  this  time. 
No  public  meetings  are  presently 
scheduled.  Documents  relevant  to  the 
planning  process  are  available  for  public 
review  at  the  address  provided  above. 

Dated:  August  19, 1996. 
Jerry  L.  Kidd, 

District  Manager. 

[FR  Doc.  96-22083  Filed  8-29-96;  8:45  am] 
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Fish  and  Wildlife  Service 

Receipt  of  Application  and  Availability 
of  a  Recirculated  Draft  Environmental 
Impact  Report/Environmental  Impact 
Statement  for  Issuance  of  Permits  To 
Allow  Incidental  Take  of  Threatened 
and  Endangered  Species  Within  the 
Multiple  Species  Conservation 
Program  Planning  Area  in  San  Diego 
County,  California 

AQB4CY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  announces  the 
receipt  of  an  application  and  the 
availability  of  a  Recirculated  Draft  Joint 
Environmental  Impact  Report/ 
Environmental  Impact  Statement  for  the 
proposed  issuance  of  incidental  take 
permits,  pursuant  to  the  Endangered 
Species  Act  of  1973,  as  amended,  for 
species  federally  listed  as  threatened  or 
endangered.  The  proposed  take  would 
occur  due  to  urban  development  in 
southwestern  San  Diego  County, 
California.  The  Qty  of  San  Diego  has 
submitted  an  application,  and  the 
County  of  San  Diego,  the  Cities  of  Chula 
Vista,  Coronado,  Del  Mar,  and  Santee, 
and  the  Otay  Water  District  (applicants) 
intend  to  apply  to  the  U.S.  Fish  and 
Wildlife  Service  within  the  foreseeable 
future  for  incidental  take  permits 
pursuant  to  the  Endangered  Species  Act. 

The  applications  include  a  regional 
Multiple  Species  Conservation  Program 
Plan  and  individual  Subarea  Plans  and 
Implementing  Agreements.  The 
Multiple  Species  Conservation  Program 
is  intended  to  conserve  listed  and 
unlisted  species,  thereby  reducing  the 
uncertainty  associated  with 
development  and  future  species'' 
listings. 

The  U.S.  Fish  and  Wildlife  Service 
anticipates  that  each  of  the  applicants 
will  request  permits  for  12  listed 
animals:  the  threatened  western  snowy 
plover  (Charadrius  alexandrinus 
nivosus),  coastal  California  gnatcatcher 
[Polioptila  calif omica  caJifomica),  bald 
eagle  (Haliaeetus  leucocephalus),  and 
the  red-legged  frog  {Rana  aurora 
draytoni);  and  the  endangered  Riverside 
faiiy  shrimp  {Streptocephalus  woottoni), 
CaUfomia  brown  pelican  (Pelecanus 
occidentalis  californicus),  American 
peregrine  falcon  [Falco  peregrinus 
anatum),  light-footed  clapper  rail 
{RaUus  longirostris  levipes),  California 
least  tern  [Sterna  antillarum), 
southwestern  willow  flycatcher 
[Empidonax  traiUii  extimus),  least  Bell's 
vireo  {Vireo  bellii pusillus),  and 
southwestern  arroyo  toad  {Bufo 
microscaphus  californicus]. 


The  U.S.  Fish  and  Wildlife  Service 
also  anticipates  that  each  applicant  will 
request  assurances  for  future  incidental 
take,  should  it  become  necessary,  of  5 
endangered  plants,  12  plants  and  1 
animal  proposed  for  listing,  and  55 
other  unlisted  species  (29  plants,  18 
birds,  3  reptiles,  3  mammals,  and  2 
invertebrates).  These  species  would  be 
listed  on  the  permits,  with  take 
authorization  effective  upon  listing. 
Plants  would  be  covered  by  the  permits 
to  the  extent  that  take  of  plants  is 
prohibited  by  the  Endangered  Species 
Act  of  1973,  as  amended.  The  exact 
niunber  of  species  for  which  assurances 
are  sought  may  change  between  the 
draft  and  final  Environmental  Impact 
Report/Environmental  Impact 
Statement. 

The  Recirculated  Draft  Joint 
Environmental  Impact  Report/ 
Environmental  Impact  Statement 
evaluates  the  effects  on  the  human 
environment  expected  to  occur  from 
proposed  issuance  of  the  permits. 
Adoption  of  the  Multiple  Species 
Conservation  Program  Plan,  and 
adoption  of  the  Concept  Plan  for  the 
Otay  Valley  Regional  Park  within  the 
Multiple  Species  Conservation  Program 
planning  area,  would  be  at  the 
programmatic  level.  Project  level 
actions,  including  adqption  of  Subarea 
Plans,  are  evaluated  for  the  County  of 
San  Diego,  and  the  Cities  of  San  Diego, 
Chula  Vista,  Coronado,  Del  Mar,  and 
Santee.  Another  proposed  action 
evaluated  in  the  document  is  the 
adoption  of  the  County  of  San  Diego's 
Biological  Mitigation  Ordinance. 
Incidental  take  resulting  from  the  above 
actions  would  be  minimized  and 
mitigated  by  implementation  of  the 
regional  Multiple  Species  Conservation 
Program  Plan. 

Federal  approval  of  the  Multiple 
Species  Conservation  Program  Plan  is 
required  pursuant  to  the  special  section 
4(d)  rule  for  the  coastal  California 
gnatcatcher.  Incidental  take  of  the 
coastal  California  gnatcatcher  is  allowed 
under  section  4(d)  of  the  Endangered 
Species  Act  of  1973,  as  amended,  if  take 
results  from  activities  conducted  in 
accordance  with  the  California  Natural 
Community  Conservation  Planning  Act, 
the  Natural  Community  Conservation 
Planning  Process  Guidelines,  and  the 
Natural  Community  Conservation 
Planning  Southern  California  Coastal 
Sage  Scrub  Conservation  Guidelines 
provided  that  all  of  the  issuance  criteria 
for  incidental  take  permits  have  been 
met. 

The  Multiple  Species  Conservation 
Program  and  Draft  Joint  Environmental 
Impact  Report/Environmental  Impact 
Statement  are  being  recirculated  due  to 


project  changes  that  warrant  issuance  of 
new  documents  with  new  analyses. 
Earlier  drafts  of  the  documents  were 
made  available  to  the  public  during 
spring  of  1995  (60  FR  25734). 
DATES:  Written  comments  on  the 
Multiple  Species  Conservation  Program 
Plan,  Recirculated  Draft  Joint 
Environmental  Impact  Rejxirt/ 
Environmental  Impact  Statement,  and 
City  of  San  Diego  Implementing 
Agreement  should  be  received  on  or 
before  October  15,  1996. 
ADDRESSES:  Comments  should  be 
addressed  to  Mr.  Gail  Kobetich,  Field 
Supervisor,  Carlsbad  Field  Office,  U.S. 
Fish  and  Wildlife  Service,  2730  Loker 
Avenue,  Carlsbad,  California  92008. 
Comments  also  may  be  sent  by  facsimile 
to  telephone  (619)  431-9618. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Nancy  Gilbert,  Fish  and  Wildlife 
Biologist,  at  the  above  address; 
telephone  (619)  431-9440. 

SUPPLEMENTARY  INFORMATION: 

Availability  of  Documents 

Individuals  wishing  copies  of  the 
Recirculated  Draft  Joint  Environmental 
Impact  Report/  Environmental  Impact 
Statement  should  immediately  contact 
Ms.  Gilbert.  Copies  of  this  Draft  Joint 
Environmental  Impact  Report/ 
Environmental  Impact  Statement  have 
been  sent  to  City  and  County  libraries  in 
the  greater  San  Diego  area,  and  to  all 
agencies  and  individuals  who 
participated  in  the  scoping  process  or 
requested  copies.  In  addition,  copies  of 
the  Multiple  Species  Conservation 
Program  Plan  and  City  of  San  Diego 
Implementing  Agreement  are  available 
at  public  libraries  and  can  be  obtained 
by  contacting  the  City  of  San  Diego 
Clean  Water  Program,  600  B  Street, 
Suite  500,  San  Diego,  California  92101, 
telephone  (619)  533-4200.  All 
documents  can  be  viewed,  by 
appointment,  during  normal  business 
hours,  at  the  U.S.  Fish  and  Wildlife 
Service's  Carlsbad  Field  Office  (see 
ADDRESSES)  and  the  City  of  San 
Diego's  Clean  Water  Program  Office. 

Background 

Under  section  9  of  the  Endangered 
Species  Act  of  1973,  as  amended,  and 
its  implementing  regulations,  wildlife 
listed  as  threatened  or  endangered  are 
protected  from  "taking."  The 
Endangered  Species  Act  of  1973,  as 
amended,  defines  take,  in  part,  as 
killing,  harming,  or  harassing  listed 
wildlife.  U.S.  Fish  and  Wildlife  Service 
regulations  further  define  harm  to 
include  significant  habitat  modification 
that  results  in  death  or  injury  of  listed 
wildlife  (50  CFR  17.3).  Under  limited 
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circumstanced,  the  U.S.  Fish  and 
Wildlife  Service  may  issue  peiroits  to 
take  listed  wildlife  if  such  taking  is 
incidental  to.  and  not  the  purpose  of, 
otherwise  lawful  activities.  The  taking 
prohibitions  df  the  Endangered  Species 
Act  of  1973,  as  amended,  do  not  apply 
to  Usted  plants  on  private  lands  unless 
such  take  woi^ld  violate  State  law. 
Regulations  giveming  permits  are  in  50 
CFR  17.22  and  17.32.  Under  section 
10(a)(1)(B)  of  the  Endangered  Species 
Act  of  1973,  Bk  amended,  the  U.S.  Fish 
and  Wildlife  Service  may  issue 
incidental  tali  permits  for  listed 
animals  for  which  an  approved  habitat 
conservation  plan  has  been  prepared. 
Among  other  ^teria.  issuance  of  such 
permits  must  hot  jeopardize  the 
existence  of  lipted  species,  both  plant 
and  animal. 

The  proposed  action  would  allow 
incidental  t&kb  of  listed  animals  over  a 
50-year  period.  Take  would  occur  on 
approximately  314,900  acres  of  habitat 
within  the  58t,600-acre  planning  area. 
Approximately  102,400  acres  of  the 
planning  area|  is  already  developed.  To 
mitigate  the  iih  pacts  of  the  proposed 
take,  the  applicants  propose 
establishment!  of  a  171,917-acre  preserve 
within  the  botmdaries  of  a  Multiple 
Habitat  Planning  Area.  Twenty-foiu- 
habitats  are  represented  in  the  Multiple 
Habitat  Planning  Area,  including  6  rare 
or  protected  l^abitats.  hi  addition,  85 
species  are  ej^Jected  to  be  adequately 
protected  under  the  Multiple  Habitat 
Planning  Are*. 

The  Recirculated  IJraft  Joint 
Environmental  Impact  Report/ 
Environmental  Impact  Statement 
considers  the  environmental 
consequences  of  5  alternatives, 
including theapplicants' habitat 
conservation  jplan  (the  Multiple  Species 
Conservation  Program  Plan)  and  the  no 
action  alternative.  Under  the  no  action 
or  no  project  alternative,  the  regional 
Multiple  Species  Conservation  Program 
Plan  would  njot  be  implemented. 
Jurisdictions  Would  either  avoid  take  of 
listed  speciesi  within  the  planning  area 
or  apply  for  individual  permits  under 
section  10(a)ra)(B)  of  the  Endangered 
Species  Act  of  1973,  as  amended,  on  a 
project-by-project  basis.  Existing  land 
use  and  envieonmental  regulations 
would  apply  to  all  projects  proposed 
within  the  pL  inning  area.  Existing 
regulatory  priictices  require  mitigation 
for  impacts  to  sensitive  species  and 
habitats  resulting  in  lands  being  set 
aside  for  open-space  preservation. 
Analyses  indicate  that  the  amount  of 
land  potentiailly  conserved  within  the 
Multiple  Speties  Conservation  Program 
planning  area  under  the  no  action 
alternative  w  suld  be  similar  to  that 


conserved  under  the  proposed  action 
(Multiple  Habitat  Planning  Area). 
However,  under  the  no  action 
alternative,  greater  habitat  fragmentation 
would  Ukely  occur  because  the  lands  set 
aside  for  open-space  preservation  would 
not  be  assembled  in  coordination  with 
a  regional  preserve  design. 

Cmier  alternatives  consider  different 
preserve  configiu-ations.  The  coastal 
sage  scrub  scenario  would  conserve 
84,900  acres.  The  coastal  sage  scrub 
alternative  would  include  21  habitats, 
providing  adequate  protection  for  2 
habitats,  neither  of  which  is  rare. 
Twenty-six  species  would  be  covered 
under  the  coastal  sage  scrub  alternative. 
The  biologically  preferred  scenario 
would  conserve  167,000  acres.  The 
biologically  preferred  alternative  would 
include  24  habitats,  adequately 
protecting  9.  Of  these  9  habitats,  7  are 
considered  rare.  Seventy-three  species 
are  expected  to  be  adequately  protected 
imder  the  biologically  preferred 
alternative.  The  public  lands  scenario 
would  conserve  147,000  acres.  The 
pubUc  lands  alternative  would  include 
24  habitats  and  adequately  protect  6,  all 
6  of  which  are  rare.  Thirty-five  species 
are  expected  to  be  adequately  protected 
under  public  lands. 

Local  jurisdictions  would  implement 
their  respective  portions  of  the  Multiple 
Species  Conservation  Program  Plan. 
Preserve  establishment  would  be  a 
cooperative  effort  among  Federal,  State, 
and  local  governments  and  private 
landowners.  These  groups  would 
manage  habitat  on  certain  lands  they 
ciurently  own  and  on  additional  lands 
acquired  for  the  preserve.  Additional 
lands  within  the  preserve  would  be 
acquired  as  compensation  for  impacts  to 
habitat  both  inside  and  outside  the 
preserve.  Lands  would  be  acquired  from 
willing  sellers. 

In  addition  to  off-site  mitigation,  take 
within  the  preserve  would  be  avoided  or 
minimized  through  local  land-use 
regulation,  environmental  review,  and 
resource  protection  guidelines.  Land- 
use  regulations  would  emphasize 
avoidance  by  limiting  encroachment 
onto  sensitive  biological  resources. 
Long-term  preserve  management  plans 
would  be  prepared  to  address  habitat 
management  and  land-use  issues.  The 
Multiple  Species  Conservation  Program 
Plan  provides  guidelines  for  vegetative 
restoration  and  reintroduction,  fencing, 
signs,  fire  management,  grazing, 
predator  and  exotic  species  control, 
insects  and  disease,  lighting,  and  other 
factors. 

Each  jurisdiction  would  sign  an 
individual  Implementing  Agreement 
with  the  U.S.  Fish  and  Wildlife  Service 
and  California  Department  of  Fish  and 


Game  to  identify  the  specific 
responsibilities  and  assurances  of  each 
party  in  implementing  the  Multiple 
Species  Conservation  Program  Plan. 
Although  each  applicant  has  not  yet 
completed  an  Implementing  Agreement, 
all  Implementing  Agreements  will 
follow  a  model.  Because  the 
Implementing  Agreement  is  a  legal 
contract  to  ensure  that  all  actions  in -the 
Subarea  Plans  are  implemented,  the 
effects  of  individual  Implementing 
Agreements  should  be  the  same  as  the 
effects  of  the  corresponding  Subarea 
Plans.  If  late  submission  of  individual 
Implementing  Agreements  reveals 
effects  significantly  different  from  those 
analyzed  in  the  Recirculated  Draft  Joint 
Environmental  Impact  Report/ 
Environmental  Impact  Statement,  the 
comment  period  would  be  reopened. 

Should  take  authorizations  be 
approved,  each  jurisdiction  would  then 
exercise  its  land-use  review  and 
approval  powers  in  accordance  with  its 
Implementing  Agreement  and  the 
Multiple  Species  Conservation  Program. 
The  5  percent  limit  on  interim  loss  of 
coastal  sage  scrub,  imposed  as  part  of 
the  Natural  Community  Conservation 
Plaiming  Program  and  special  section 
4(d)  rule  for  the  gnatcatcher,  would  be 
replaced  by  the  conditions  of  each 
jurisdiction's  jjermit  and  Implementing 
Agreement. 

Each  jurisdiction  would  be  expected 
to  adopt  the  final  configuration  of  the 
Multiple  Species  Conservation  Program 
preserve  within  its  subarea  boundary 
and  adopt  the  recommendations  of  the 
Multiple  Species  Conservation  Program 
through  amendment  of  its  General  Plan 
or  other  applicable  plans.  Zoning  would 
be  retained  or  properties  rezoned,  as 
needed,  and  zoning  regulations 
amended  to  reflect  the  preserve 
boundaries  and  to  achieve  consistency 
with  the  Multiple  Species  Conservation 
Program  Plan.  The  Multiple  Species 
Conservation  Program  guidelines  for 
compatible  land  uses  in  and  adjacent  to 
the  preserve  are  expected  to  be 
incorporated  into  the  General  Plan, 
zoning  regulations,  and  approval 
process  for  projects,  including  adoption 
of  appropriate  mitigation  guidelines. 
Procedures  and  regulations  for  interim 
controls  will  be  necessary  to  address 
activities  that  would  potentially  impact 
sensitive  habitats  prior  to  issuance  of 
permits  to  individual  jurisdictions. 

This  notice  is  provided  pursuant  to 
section  10(a)  of  the  Endangered  Species 
Act  of  1973,  as  amended,  and  National 
Environmental  Policy  Act  regulations 
(40  CFR  1506.6).  All  comments  received 
will  become  part  of  the  public  record 
and  may  be  released. 
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Dated:  August  23, 1996.  • 

Thomas  Dwyer, 

Acting  Regional  Director,  Region  1,  Portland, 
Oregon. 

(FR  Doc.  96-22040  Filed  8-29-96;  8:45  ami 

HLUNQ  COO€  4310-S5-P 


DEPARTMENT  OF  JUSTICE 
[AG  Order  No.  2049-«q 

Specification  of  Community  Programs 
Necessary  for  Protection  of  Life  or 
Safety  Under  Welfare  Reform 
Legislation 

AGENCY:  Department  of  Justice. 
ACTKM:  Notice. 

EFFECTIVE  DATE:  August  23,  1996. 
FOR  FURTHER  INFORMATION  OR  TO  PROVIDE 
COMMBIT  CONTACT:  Lisalyn  R.  Jacobs, 
Counsel,  Office  of  Policy  Development, 
Department  of  Justice,  10th  Street  & 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20530,  telephone 
(202) 514-9114. 

SUPPLEMBfTARY  INFORMATION:  The 
Personal  Responsibility  and  Work 
Opportunity  Reconciliation  Act  of  1996, 
H.R.  3734,  which  the  President  signed 
on  August  22, 1996,  vests  in  the 
Attorney  General  the  authority  to 
designate  the  kinds  of  government- 
funded  community  programs,  services 
or  assistance  that  are  necessary  for 
protection  of  life  or  safety  and  for  which 
all  aliens  will  continue  to  be  eligible. 
This  Order  implements  that  authority. 

Backgrouad 

Section  401  provides  a  new  rule  that 
an  alien  who  is  not  a  "qualified  alien," 
as  defined  in  §  431  of  the  Act,  is  not 
eligible  for  any  "Federal  public 
benefit" — which,  in  general,  means 

(a)  any  grant,  contract,  loan,  professional 
license  or  commercial  license  provided  by  a 
federal  agency  or  through  appropriated 
federal  funds;  or 

(b)  any  retirement,  welfare,  health, 
disability,  public  or  assisted  housing,  post- 
secondary  education,  food  assistance, 
unemployment  benefit  or  fuiy  other  similar 
benefit  for  which  payments  or  assistance  are 
provided  to  individuals,  house-holds  or 
families  by  a  federal  agency  or  through 
appropriated  federal  funds. 

Section  411  also  makes  certain  non- 
qualified aliens  ineligible  for  state  and 
local  public  benefits  unless  the  state 
enacts  new  legislation  after  August  22, 
1996  that  affirmatively  provides  for 
sufh  eligibility.  In  addition,  §403  of  the 
Act  makes  qualified  aliens  ineligible  for 
specific  means-tested  federal  benefit 
programs  for  a  five-year  period  after 
their  entry  into  the  United  States  as  a 
qualified  alien. 


In  addition  to  certain  statutory 
exceptions,  the  Act  authorizes  the 
Attorney  General  to  establish  limited 
exceptions  to  these  provisions  for  the 
following  kinds  of  benefits: 

Programs,  services,  or  assistance  (such  as 
soup  kitchens,  crisis  counseling  and 
intervention,  and  short-term  shelter) 
specified  by  the  Attorney  General,  in  the 
Attorney  General's  sole  and  unreviewable 
discretion  after  consultation  with  appropriate 
Federal  agencies  and  departments,  whicn  (i) 
deliver  in-kind  services  at  the  community 
level,  including  through  public  or  private 
nonprofit  agencies;  (ii)  do  not  condition  the 
provision  of  assistance,  the  amount  of 
assistance  provided,  or  the  cost  of  assistance 
provided  on  the  individual  recipient's 
income  or  resources;  and  (iii)  are  necessary 
for  the  protection  of  life  or  safety. 

This  authority  appears  in  several 
places  in  the  Act,  including: 
§  401(b)(1)(D),  with  respect  to  federal 
public  benefits;  §  403(c)(2)(G),  with 
respect  to  the  five-year  limited 
eligibility  for  federal  means-tested 
public  benefits;  and  §  411(b)(4),  with 
respect  to  state  and  local  public 
benefits.  (This  authority  also  appears  in 
§  423(d)(7)  in  the  context  of  new 
requirements  with  regard  to  individuals 
who  execute  an  affidavit  of  support  on 
behalf  of  a  sponsored  alien.) 

Attorney  General  Review 

As  required  by  the  statute,  the 
Department  of  Justice  has  conducted 
preliminary  consultations  with  other 
federal  agencies  regarding  the  scope  and 
interpretation  of  these  provisions  and 
their  proper  application.  Given  the  great 
variety  of  federal,  state  and  local 
programs  conducted  or  supported  at  the 
community  level,  including  those 
administered  by  private  non-profit 
organizations,  and  the  limited  time 
available,  the  E)epartment's  consultation 
process  is  still  ongoing.  At  my  direction, 
the  Department  is  seeking  additional, 
more  specific  recommendations  ft-om  all 
appropriate  federal  agencies,  from 
representatives  of  state  and  local 
governments,  and  from  the  public. 

Given  the  immediate  effective  date  of 
provisions  of  the  Act,  I  have  decided  to 
provide  a  "provisional  specification"  of 
programs,  services  and  assistance  that 
will  be  exempt  from  the  limitations  on 
alien  eligibility  discussed  above,  based 
upon  preliminary  consultations  with 
appropriate  federal  agencies  and 
departments.  This  "provisional 
specification"  is  effective  immediately 
and  will  continue  in  efiiect  pending 
adoption  of  a  revised  specification,  if 
necessary,  after  further  consultations. 
Should  ongoing  consultations  indicate 
that  further  refinements  in  this 
specification  are  appropriate  under  the 
Act,  I  will  revise  it  accordingly. 


Specification 

Therefore,  by  virtue  of  the  authority 
vested  in  me  as  Attorney  General  by 
law,  including  Title  IV  of  the  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996, 1  hereby 
specify  that: 

1. 1  do  not  construe  the  Act  to 
preclude  aliens  from  receiving  police, 
fire,  ambulance,  transportation 
(including  paratransit),  sanitation,  and 
other  regular,  widely  available  services 
and,  for  that  reason,  I  am  not  making 
specifications  of  such  programs, 
services  or  assistance.  It  is  not  the 
purpose  of  this  Order,  however,  to 
define  more  specifically  the  scope  of  the 
public  benefits  that  Congress  intended 
to  deny  certain  aliens  either  altogether 
or  absent  my  specification  and  nothing 
herein  should  be  so  construed. 

2.  The  government-funded  programs, 
services  or  assistance  specified  in  this 
Order  are  those  that:  deliver  in-kind 
(non-cash)  services  at  the  community 
level,  including  through  public  or 
private  non-profit  agencies  or 
organizations;  serve  purposes  of  the 
type  described  in  paragraph  3,  below, 
for  the  protection  of  life  and  safety;  and 
do  not  condition  the  assistance 
according  to  the  individual  recipient's 
income  or  resources,  as  discussed  in 
paragraph  4,  below. 

3.  Included  within  the  specified 
programs,  services  or  assistance 
determined  to  be  necessary  for  the 
protection  of  life  and  safety  are: 

(a)  Crisis  counseling  and  intervention 
programs,  services  and  assistance  relating  to 
child  protection,  adult  protective  services, 
violence  and  abuse  prevention,  victims  of 
domestic  violence  or  other  criminal  activity, 
or  treatment  of  mental  illness  or  substance 
abuse; 

(b)  Short-term  shelter  or  housing  assistance 
for  the  homeless,  for  victims  of  domestic 
violence,  t>r  for  runaway,  abused  or 
abandoned  children; 

(c)  Programs,  services  or  assistance  to  help 
individuals  during  periods  of  heat,  cold,  or 
other  adverse  weather  conditions; 

(d)  Soup  kitchens,  community  food  banks, 
senior  nutrition  programs  such  as  meals  on 
wheels,  and  other  such  community 
nutritional  services  for  persons  requiring 
special  assistance; 

(e)  Medical  and  public  health  services 
(including  treatment  and  prevention  of 
diseases  and  injuries)  and  mental  health, 
disability  or  substance  abuse  assistance 
necessary  to  protect  life  or  safety; 

(f)  Activities  designed  to  protect  the  life 
and  safety  of  workers,  children  and  youths, 
or  community  residents;  and  \ 

(g)  Any  other  programs,  services,  or     \ 
assistance  necessary  for  the  protection  of  life 
or  safety. 

4.  The  community-based  programs, 
services  or  assistance  specified  in 
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paragraphs  2  a^d  3  of  this  Order  are 
limited  to  tho^  that  provide  in-kind 
(non-cash)  benefits  and  are  open  to 
individuals  needing  or  desiring  to 
participate  wiOiout  regard  to  income  or 
resources.  Programs,  services  or 
assistance  delijvered  at  the  community 
level,  even  if  they  serve  purposes  of  the 
type  described  in  paragraph  3  above,  are 
not  within  this  specification  if  they 
condition  (a)  the  provision  of  assistance, 
(b)  the  amount  of  assistance  provided, 
or  (c)  the  cost  6f  the  assistance  provided 
on  the  individjial  recipient's  income  or 
resources.        j 

Dated:  August|23, 1996. 
Janet  Reno, 
Attorney  Genenn. 
(FR  Doc.  96-22233  Filed  8-29-96;  8:45  am] 

BILUNQ  CODE  441oUl-M 


Drug  Enforci 


etiient 


Administration 


Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  Section  1301.43(a)  of  Title 
21  of  the  Code  of  Federal  Regulations 
(CFR),  this  is  n0tice  that  on  July  15, 
1995,  Celgene  torporation,  7  Powder 
Horn  Drive,  Warren,  NJ  07059.  made 
application  to  the  Drug  Enforcement 
Administratior^  (DEA)  for  registration  as 
a  bulk  manufacturer  of  the  basic  classes 
of  controlled  substances  listed  below: 


Dnjg 


2,5-DifnettK}xyaniptietamine  (7396) 
Amphetamine  (1100) „ 


Sched- 
ule 


The  firm  piaiis  to  manufacture  small 
quantities  of  23- 
dimethoxyampnetamine  using 
bioratalysis  to  develop,  manufacture 
and  sell  high  value  added  compounds  to 
pharmaceutical  and  agrochemical 
industries  and  amphetamine  for 
distribution  of  Ithe  bulk  active 
substances  to  its  customers. 

Any  other  siich  applicant  and  any 
person  who  is  )resently  registered  with 
DEA  to  manufe  cture  such  substances 
may  file  comm  snts  or  objections  to  the 
issuance  of  the  above  application. 

Any  such  comments  or  objections 
may  be  addresied,  in  quintuplicate,  to 
the  Deputy  Asj  istant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  A  dministration,  U.S. 
Department  of  ustice,  Washington,  DC 
20537,  Attention:  DEA  Federal  Register 
Representative  (CCR),  and  must  be  filed 
no  later  than  October  29,  1996. 


Dated:  August  21, 1996. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

IFR  Doc.  96-22218  Filed  8-29-96;  8:45  am] 

BNJJNG  CODE  441O-0»-« 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  Section  1301.43(a)  of  Title 
21  of  the  Code  of  Federal  Regulations 
(CFR),  this  is  notice  that  on  July  25, 
1996,  Ciba-Geigy  Corporation, 
Pharmaceuticals  Division,  Regulatory 
Compliance,  556  Morris  Avenue, 
Summit,  New  Jersey  07901,  made 
application  to  the  Drug  Enforcement 
Administration  (DEA)  for  registration  as 
a  bulk  manufactiuer  of  methylphenidate 
(1724). 

The  firm  plans  to  manufacture 
finished  product  for  distribution  to  this 
customers. 

Any  other  such  appUcant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  DC  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  October 
29, 1996. 

Dated:  August  21, 1996. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

IFR  Doc.  96-22219  Filed  8-29-96;  8:45  am) 

SaUNQ  COM  4410-09-M 


Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  Notice  dated  May  22, 1996,  and 
published  in  the  Federal  Register  on 
May  30, 1996,  (61  FR  27099).  Lonza 
Riverside,  900  I^ver  Road, 
Conchohocken,  Pennsylvania  19428, 
made  application  to  the  Drug 
Enforcement  Administration  (DEA)  for 
registration  as  a  bulk  manufacturer  of 
the  basic  classes  of  controlled 
substances  listed  below: 


Drug 


4-Methoxyamphetamine  (7411) 
Amphetamine  (1100) 


Sched- 
ule 


Drug 


Phenyiacetone  (8501) 


Sched- 
ule 


II 


No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code, 
Section  823(a)  and  determined  that  the 
registration  of  Lonza  Riverside  to 
manufacture  the  listed  controlled 
substances  is  consistent  with  the  public 
interest  at  this  time.  Therefore,  pursuant 
to  21  U.S.C.  §  823  and  28  C.F.R.  §§  0.100 
and  0.104,  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  classes  of  controlled 
substances  listed  above  is  granted. 

Dated:  August  21, 1996. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 
[FR  Doc.  96-22148  Filed  8-29-96;  8:45  am) 

eaXING  CODE  4410-09-M 


Manufacturer  of  Controlled 
Substances;  Notice  of  Correction 

As  set  forth  in  the  Federal  Register 
(FR  Doc.  96-14057)  Vol.  61,  No.  109  at 
page  28598,  dated  Jung  5,  1996,  Penick 
Corporation,  158  Mount  Olivet  Avenue, 
Newark,  New  Jersey  07114,  made 
application  to  the  E)rug  Enforcement 
Administration  (DEA)  for  registration  as 
a  bulk  manufacturer  for  certain 
controlled  substances.  The  Usting  of 
controlled  substances  for  which  Penick 
Corporation  applied  should  not  have 
included  the  basic  classes  of  controlled 
substances  listed  below: 


Dmg 


Cocoa  Leaves  (9040) 

Opium,  raw  (9600)  

Opium  poppy  (9650)  

Poppy  Straw  Concentrate  (9670) 
Ethylmorphine  (9190)  


Sched- 
ule 


Therefore,  Penick  Corporation  no 
longer  wishes  to  be  registered  for  the 
above  listed  controlled  substances  and 
they  are  hereby  deleted  from  the  list  of 
controlled  substances  for  which  Penick 
Corporation  made  application  to  » 

manufacture  in  bulk. 


Dated:  August  21, 1996. 
Gene  R.  HaisUp. 

Deputy  Assistant  Administrator,  Ofpcecf 

Diversion  Control,  Drug  Enforcement 

Administration. 

(FR  Doc.  96-22149  Piled  8-29-96;  8:45  am] 

BHJJNQ  COOe4410-(»« 


Importer  of  Controlled  Substances; 
Notice  of  Registration 

By  Notice  dated  June  27, 1996,  and 
published  in  the  Federal  Register  on 
July  5. 1996,  (61  FR  35265),  Research 
Triangle  Institute,  Kenneth  H.  Davis,  Jr., 
Hermann  Building,  East  Institute  Drive, 
P.O.  Box  12194,  Research  Triangle  Park, 
North  Carolina  27709,  made  application 
to  the  Drug  Enforcement  Administration 
(DEA)  to  be  registered  as  an  importer  of 
the  basic  classes  of  controlled 
substances  listed  below: 
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Onig 


Marihuana  (7360) 
Cocaine  (9041)  .... 


Sched- 
ule 


No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code, 
Section  823(a)  and  determined  that  the 
registration  of  Research  Triangle 
Institute  to  import  the  listed  controlled 
substances  is  consistent  with  the  public 
interest  and  with  United  States 
obligations  under  international  treaties, 
conventions,  or  protocols  in  effiect  on 
May  1, 1971,  at  this  time.  Therefore, 
pursuant  to  Section  1008(a)  of  the 
Controlled  Substances  Import  and 
Export  Act  and  in  accordance  with  Title 
21,  Code  of  Federal  Regulations,  Section 
1311.42,  the  above  firm  is  granted 
registration  as  an  importer  of  the  basic 
classes  of  controlled  substances  listed 
above. 

Dated:  August  22, 1996. 
Gme  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

[PR  Doc.  96-22150  Piled  8-29-96;  8:45  am] 

BILUNQ  CODE  4410-W-H 


Manufacturer  of  Controlled 
Sutjstances;  Notice  of  Registration 

By  Notice  dated  May  21, 1996,  and 
published  in  the  Federal  Register  on 
May  30,  1996,  (61  FR  27099),  Roche 
Diagnostic  Systems,  Inc.,  1080  U.S. 
Highway  202,  Somerville,  New  Jersey 
08876,  made  application  to  the  Drug 
Enforcement  Administration  (DEA)  for 
registration  as  a  bulk  manufacturer  of 


the  basic  classes  of  controlled 
substances  listed  below: 


Drug 


Lysergic  acid  diethylamide  (7315) 
Tetrahydrocannabinols  (7370)  , 


Sched- 
ule 


I 


No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  (^de. 
Section  823(a)  and  determined  that  the 
registration  of  Roche  Diagnostic 
Systems,  Inc.  to  manufacture  the  listed 
controlled  substances  is  consistent  with 
the  public  interest  at  this  time. 
Therefore,  pursuant  to  21  U.S.C.  §  823 
and  28  CFR  §§  0.100  and  0.104,  the 
Deputy  Assistant  Administrator,  Office 
of  Diversion  Control,  hereby  orders  that 
the  application  submitted  by  the  above 
firm  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  above  is 
granted. 

Dated:  August  21, 1996. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

[FR  Doc.  96-22152  Piled  8-29-96;  8:45  am] 

BHJJNQ  COM  4410-0»-M 


DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 

Wage  and  Hour  Division;  Minimum 
Wages  for  Federal  and  Federally 
Assisted  Construction;  General  Wage 
Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  E)epartment  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 


enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utiUzing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  fi^quently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Feda>al 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  apphcable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Ck>vemment  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  IDepartment. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  N.W.,  Room  S-3014, 
Washington,  D.C.  20210. 
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New  General  Wage  Determination 
Decisions 

The  numbeij  of  the  decisions  added  to 
the  Government  Printing  Office 
document  entitled  "General  Wage 
DeterminationJB  Issued  Under  the  Davis- 
Bacon  and  relited  Acts"  are  listed  by 
Volume  and  States: 

Volume  m 

Alabama 

AL960055  (August  30, 1996) 

Volume  V 

Texas 
TX960117  (August  30. 1996) 

Modifications|to  General  Wage 
Determination!  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  docimient 
entitled  "General  Wage  Determinations 
Issued  Under  (he  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  inj the  Federal  Register  are 
in  parenthese^  following  the  decisions 
being  modified 

Volume  I 
Massachusetts 


MA9600G1 
MA960002 
MA960003 
MA960005 
N4A960006 
NA960007 
MA960008 
MA96000g 
MA960010 
MA960017 
MA960018 
MA960019 
MA960020 
MA960021 
New  York 
^4Y960002 
NY960003 
NY960004 
NY960005 
NY960006 
NY960007 
NY960008 
^4Y960009 
NY960010 
hfy  960011 
NY960012 
NY960013 
NY960014 
^fy960015 
NY960016 
NY960017 
NY960018 
NY960019 
NY960020 
NY960021 
NY960022 
NY960025 
NY960026 
NY960027 
NY960028 
NY960031 
^fy  960032 
NY960033 


March 
March 
March 
March 

MARCH 

march 

MARCH 
MARCH 
MARCH 

March 

ARCH 
ARCH 
ARCH 
ARCH 

RCH 
CH 
CH 
CH 

March 

MARCH 
RCH 
RCH 
RCH 
RCH 
RCH 
CH 
RCH 
CH 
ARCH 
CH 
CH 
RCH 
ARCH 
ARCH 
MARCH 
MARCH 
MARCH 

March 
March 

VARCH 

V  arch 

^ARCH 


15,1996) 
15,1996) 
15. 1996) 
15. 1996) 
15. 1996) 
15, 1996) 
15. 1996) 
15. 1996) 
15, 1996) 
15,1996) 
15, 1996) 
15, 1996) 
15, 1996) 
15.1996) 

15.  1996) 
15. 1996) 
15,  1996) 
15, 1996) 
15, 1996) 
15.  1996) 
15,  1996) 
15.  1996) 
15, 1996) 
15,  1996) 
15,  1996) 
15. 1996) 
15, 1996) 
15.1996) 
15. 1996) 
15, 1996) 
15, 1996) 
15, 1996) 
15.  1996) 
15. 1996) 
15. 1996) 
15. 1996) 
15.  1996) 
15. 1996) 
15.  1996) 
15.  1996) 
15. 1996) 
15. 1996) 


(MARCH  15. 
(MARCH  16, 
(MARCH  15, 
(MARCH  15, 
(MARCH  15, 
(MARCH15. 
(MARCH  15. 
(MARCH  15. 
(MARCH  15, 
(MARCH  15, 
(MARCH  15, 
(MARCH  15, 
(MARCH  15, 
(MARCH  15, 
(MARCH  15, 
(MARCH  15, 
(MARCH  15, 
(MARCH  15, 
(MARCH  15, 
(MARCH  15, 
(MARCH  15, 
(MARCH  15, 
(MARCH  15, 
(MARCH  15, 


1996) 
1996) 
1996) 
1996) 
1996) 
1996) 
1996) 
1996) 
1996) 
1996) 
1996) 
1996) 
1996) 
1996) 
1996) 
1996) 
1996) 
1996) 
1996) 
1996) 
1996) 
1996) 
1996) 
1996) 


(MARCH  15,  1996) 


NY960034 
NY960036 
NY960037 
NY960038 
NY960039 
NY960040 
NY960041 
NY960042 
NY960043 
NY960044 
NY960O45 
NY960046 
NY960047 
NY960048 
NY960049 
NY960050 
NY960051 
NY960060 
NY960072 
NY960073 
NY960074 
NY960075 
NY960076 
NY960077 
Vermont 
VT960025 

Volume  tt 

Pennsylvania 

PA960020  (MARCH  15,  1996) 
PA960022  (MARCH  15, 1996) 
PA960051  (MARCH  15,  1996) 

Volume  in 

Alabama 

AL960051  (MARCH  15,  1996) 

Volume  IV 

None 

Volume  V 

Iowa 

1A960005  (MARCH  15, 1996) 
Texas 

TX960049  (MARCH  15, 1996) 

TX960073  (MARCH  15, 1996) 

TX960101  (MARCH  15, 1996) 

Volume  VI 

Arizona 

AZ960003  (MARCH  15, 1996) 
California 

CA960004  (MARCH  15, 1996) 
Colorado 

CO960001  (MARCH  15, 1996) 

CC)960002  (MARCH  15,  1996) 

COg60003  (MARCH  15, 1996) 

CO960004  (MARCH  15, 1996) 

CO960005  (MARCH  15, 1996) 

CO960006  (MARCH  15. 1996) 

CO960008  (MARCH  15. 1996) 

CX)960010  (MARCH  15.  1996) 

CO960011  (MARCH  15, 1996) 

CO960021  (MARCH  15, 1996) 

CO960022  (MARCH  15, 1996) 
Hawaii 

H1960001  (MARCH  15. 1996) 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 


Bacon  and  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  county. 

The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at 
(703)  487-^630. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  D.C.  20402.  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the  six 
separate  volumes,  arranged  by  State. 
Subscriptions  include  an  annual  edition 
(issued  in  January  or  February)  which 
includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 

Signed  at  Washington,  D.C.  this  23rd  day 
of  August  1996. 
Philip  J.  Gloss, 

Chief,  Branch  of  Construction  Wage 
Determinations. 
[FR  Doc.  96-21920  Filed  8-29-96;  8:45  am] 

BILUNQ  CODE  4610-27-M 


Occupational  Safety  and  Health 
Administration 

Proposed  Collection;  Comment 
Request 


action:  Notice. 


summary:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [U.S.C.  3506(c)(2)(A)J.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently  the 
Occupational  Safety  and  Health 
Administration  is  soliciting  conunents 
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cxjnceming  the  proposed  extension  of 
the  information  collection  request  for 
the  l,2-EHbromo-3-Chloropropane  29 
CFR  1910.1044.  A  copy  of  the  proposed 
information  collection  request  (ICR)  can 
be  obtained  by  contacting  the  employee 
listed  below  in  the  addressee  section  of 
this  notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
October  29,  1996.  The  Department  of 
Labor  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  technique  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses.  '     "    . 
ADDRESSES:  Comments  are  to  be 
submitted  to  the  Docket  Office,  Docket 
No.  ICR  96-10,  U.S.  Department  of 
Labor,  Room  N-2625,  200  Constitution 
Avenue.  NW.,  Washington,  DC  20210, 
telephone  number  (202)  219-7894. 
Written  comments  limited  to  10  pages 
or  less  in  length  may  also  be  transmitted 
by  facsimile  to  (202)  219-5046. 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  referenced  information 
collection  request  are  available  for 
inspection  and  copying  in  the  Docket 
Office  and  will  be  mailed  immediately 
to  persons  who  request  copies  by 
telephoning  Vivian  Allen  at  (202  219- 
8076. 

SUPPLBNENTARY  INFORMATION: 

L  Background 

The  l,2-Dibromo-3-Chloropropane 
Standard  and  its  information  collection 
is  designed  to  provide  protection  for 
employees  from  the  adverse  health 
effects  associated  with  occupational 
exposure  to  l,2-dibromo-3- 
chloropropane.  The  standard  requires 
employers  to  monitor  employee 
exposure  to  l,2-dibromo-3- 
chloropropane  (DBCP),  to  monitor 
employee  health  and  to  provide 
employees  with  information  about  their 


exposures  and  the  health  effects  of 
injuries.  In  addition  employers  are 
required  to  notify  OSHA  Area  Directors 
of  regulated  areas  and  of  emergencies. 

n.  Current  Actions 

This  notice  requests  an  extension  of 
the  current  OMB  approval  of  the 
paperwork  requirements  in  the  1,2- 
Dibromo-3-Chlaropropane  Standard. 
Extension  is  necessary  to  provide 
continued  protection  to  employees  from 
the  health  hazards  associated  with 
occupational  exposure  to  DBCP. 

Type  of  Review:  Extension. 

Agency:  Occupational  Safety  and 
Health  Administration. 

Title:  l,2-Dibromo-3-Chloropropane. 

OMB  Number:  1218-0101. 

Agency  Number:  Docket  Number  ICR 
96-10. 

Affected  Public:  Business  and  other 
for-profit.  Federal  and  State 
government,  Local  or  Tribal 
governments. 

Total  Respondents:  Since  the 
Environmental  Protection  Agency 
suspended  all  registration  of  end  use  of 
DBCP,  there  are  no  respondents. 

Frequency:  On  Occasion. 

Total  Responses:  0. 

Average  Time  Per  Response:  0. 

Estimated  Total  Burden  Hours:  1. 

Estimated  Capital,  Operation/ 
Maintenance  Burden  Cost:  $0. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  August  22, 1996. 

Adam  M.  Finkel, 

Director,  Directorate  of  Health  Standards 
Programs. 

(FR  Doc.  96-22224  Filed  a-29-96;  8:45  am] 

BIUJNG  CODE  4S10-2»-M 


NATIONAL  SCIENCE  FOUNDATION 

Notice  of  Permits  issued  Under  the 
Antarctic  Conservation  Act  of  1978 

AGENCY:  National  Science  Foundation. 
ACTION:  Notice  of  permits  application 
under  the  Antarctic  Conservation  Act  of 
1978,  Public  Law  95-541. 

SUMMARY:  The  National  Science 
Foundation  (NSF)  has  received  a  request 
for  a  waste  management  permit  to  be 
issued  under  the  Antarctic  Conservation 
Act  of  1978  to  Forum  International  for 
a  sky  diving  expedition  of  up  to  40 
people  to  the  South  Pole,  Antarctica. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Nadene  Kennedy,  Permit  Office, 
Office  of  Polar  Programs,  Rm.  755, 


National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA  22230. 

SUPPLBMBITARY  MFORMATION:  On  July 
10, 1996,  the  National  Science 
Foundation  received  a  waste  permit 
application  from:  Forum  International 
Inc.,  Friendship  Expedition  '97, 
Application  for  Waste  Disposal  Permit, 
Prepared  for:  NSF  Office  of  Polar 
Programs,  Date:  June  28, 1996. 

A.  Background  of  Forum  International, 
Inc. 

Forum  International^  Inc.  (FII)  was 
founded  in  1965  as  a  non-profit 
educational  organization.  Forum  is 
dedicated  to  providing  a  world-wide 
forum  for  education,  research  and  action 
on  a  transdisciplinary  supra-national 
and  ecosystemic  basis  with  special 
emphasis  on  environmental  integrity, 
social  responsibility,  human  health  and 
fitness  in  their  widest  sense  and  the 
ecosystemic  interrelation  among  these 
various  factors. 

B.  Profile  of  Expedition  Leaders  and 
Demonstration  of  Ability 

m's  Technical  Director  and 
Expedition  Leader  for  the  Friendship 
Expedition  is  Robert  D.  "Bob"  Christ  of 
West  Chester,  PA  USA.  Bob  is  an  ATP 
rated  pilot  with  over  4,000  hours  of 
logged  fiight  time.  He  is  also  a  United 
States  Parachute  Association-rated 
Accelerated  Freefall  Instructor/ 
Examiner  with  1,400  logged  skydives  as 
well  as  a  FAA-certified  Senior 
Parachute  Rigger.  Bob  is  a  veteran  of 
two  North  Pole  Skydiving  Expeditions. 

C  Equipment  to  be  Used 

The  Friendship  Expedition  originates 
in  Punta  Arenas,  Chile  and  travels 
aboard  an  IL-78  (or  fimctionally 
equivalent  where  equipment  is 
specified)  to  the  South  Pole  where  our 
expedition  members  will  exit  at  an 
altitude  of  18,000  ft.  MSL.  Awaiting  our 
arrival  at  the  South  Pole  will  be  an  AN- 
74  STOL  (Short  Take-Off  and  Land)  ski- 
equipped  jet  transport.  Upon  dropping 
the  personnel  at  the  South  Pole,  the  IL- 
78  will  proceed  to  the  blue-ice  runway 
at  Patriot  Hills  and  await  the  arrival  of 
the  expeditioners  from  the  Pole.  Once 
the  expeditioners  arrive  at  Patriot  Hills 
aboard  the  AN-74,  they  will  board  the 
IL-78  for  the  return  trip  to  Punta 
Arenas.  Motorized  equipment  will  be 
limited  to  the  IL-78  and  AN-74.  Two 
30man  Arctic  tents  will  be  used  as 
housing  for  the  ground  crew  of  the  AN- 
74  as  well  as  the  expeditioners  at  the 
South  Pole.  Propane  heating  for  cooking 
and  temperature  control  will  be  used 
within  the  tents. 
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D.  Trip  Profile  and  Objectives 


The  trip  is  broken  into  two  segments 
associated  with  tiie  operation  of  the 
individual  air^ft.  The  AN-74  will 
travel  from  Puhta  Arenas  to  King  George 
Island  and  refv^el  for  the  trip  to  Ae 
South  Pole.  It  «vill  then  land  at  Patriot 
Hills  and  refuel  from  internal  tank 
storage  then  proceed  to  the  South  Pole 
to  set  up  base  camp  to  await  the  arrival 
of  the  expeditioners.  Once  the 
expeditioners  are  prepared  for 
evacuation,  the  crew  of  the  AN-74  will 
break  camp  and  fly  all  to  Patriot  Hills 
for  equipment  change.  The  AN-74  will 
then  refuel  from  fuel  aboard  the  IL-78 
and  proceed  to  King  George  Island  then 
on  to  Punta  Aitanas  for  the  termination 
of  the  expeditilan. 

The  IL-78  Will  leave  Punta  Arenas 
with  40  expeditioners  in  route  to  the 
South  Pole.  After  checking  the  winds  at 
the  Pole  and  making  a  flight  at  500  feet 
for  altimeter  cf  libration.  the  aircraft  will 
climb  to  the  ejtit  altitude  of  18.000  feet 
for  exit.  After  propping  the 
expeditioners,  the  IL-78  will  proceed  to 
Patriot  Hills  ta  set  up  camp  and  await 
the  arrival  of  the  expeditioners.  Upon 
arrival  of  the  eocpeditioners,  the  crew  of 
the  IL-78  will  break  camp  and  proceed 
back  to  Punta  Arenas  with  the 
expeditioners  aboard.  This  profile  will 
be  accomplished  within  three  days. 

VHP  radio  communications  will  be 
maintained  in  accordance  with 
procedures  established  by  the  Standing 
Committee  on  {Antarctic  Logistics  and 
Operations  of  the  Council  of  Managers 
of  National  Antarctic  Programs.  Proper 
notification  will  be  given  of  visits  to  the 
South  Pole  Station  so  as  to  properly 
coordinate  flight  operations. 

E.  Fuel  Use  aqd  Emissions 

Fuel  for  thi^  expedition  will  be 
limited  to  the  local  equivalent  of 
ATWAIN-a  AViation  Jet  Fuel  and 
Propane  LPG.  [The  jet  fuel  will  be  aboard 
and  consiuneq  in  the  IL-78  as  well  as 
the  AN-74.  Jet  fuel  will  be  stored 
internally  wittin  the  IL-78's  cargo  hold 
(the  IL-78  is  a  tanker  version  of  the 
popular  IL-7ei— the  backbone  of  the 
Russian  air  cak^o  industry).  The  AN-74 
will  store  fuell  internally  as  well  as  in 
the  metric  version  of  55  gallon  drums 
within  its  cargo  hold.  Emissions  will  be 
limited  to  thai  consumed  by  the  drive 
sections  of  thf  propulsion  turbines  of 
the  aircraft.  The  propane  usage  will  be 
limited  to  heajting  and  cooking  stoves 
within  the  ten  ts  at  the  respective  camp 
locations  at  tl|e  South  Pole  and  Patriot 
Hills. 


F.  Other  Waste  GeneratMiii  and 
Disposal 

The  only  other  waste  products 
generated  during  this  operation  will  be 
food  refuge  and  human  wastes.  All  solid 
wastes  will  be  carried  aboard  the  aircraft 
to  receive  proper  disposal  back  at  Pimta 
Arenas.  Human  fecal  matter  will  receive 
the  same  treatment  as  other  solid  waste. 
All  liquid  refuse  will  he  buried  in  snow 
pits  in  accordance  with  the  provisions 
of  45  CFR  Part  671.  However,  no  wastes 
will  be  disposed  of  in  the  vicinity  of  the 
South  Pole  Station  and  sturounding 
research  sites. 

G.  Compliance  With  45  CFR  Part  671 

All  US  citizen  expedition  members 
will  receive  copies  of  45  CFR  Part  671 
and  will  know  its  provisions  in  order  to 
be  on  The  Friendship  Expedition,  the 
responsible  member  and  point  of 
contact  for  this  expedition  is  as  follows: 
Robert  D.  "Bob"  Christ,  115B  East 
Biddle  Street,  West  Chester,  PA  19380, 
Phone:  (610)431-3237,  e-mail: 
forum@che8CO.com 

All  citizens  of  other  nationalities  will 
comply  with  that  country's  regulatory 
requirements,  but  in  no  instance  will 

they  be  in  violation  of  the  

environmental  provisions  of  45  CFR 
Part  671. 

H.  Itinerarjr  for  the  Expedition 

On  or  about,  January  4, 1997  AN-74 
leaves  Punta  Arenas  for  King  George 
Island  then  on  to  Patriot  Hills  where 
they  will  rest  for  the  trip  to  the  Pole.  On 
or  about,  January  5, 1997  AN-74  leaves 
Patriot  Hills  for  the  South  Pole  and  sets 
up  camp  outside  of  NSF  compound.  On 
or  about,  January  6,  1997  IL-78  leaves 
•Pimta  Arenas  for  the  South  Pole,  drops 
expeditioners  and  proceeds  to  Patriot 
Hills. 

On  or  about,  January  1, 1997  AN-74 
leaves  the  South  Pole  with 
expeditioners  and  travels  to  Patriot 
Hills.  The  expeditioners  then  change 
equipment  for  their  return  trip  to  Punta 
Arenas.  AN/4  refuels  and  proceeds  to 
King  George  Island  then  on  to  Pimta 
Arenas  for  the  termination  of  the 
expedition. 

L  Analysis  of  Environmental  Impact 

The  exposure  of  pollutants  to  the    _ 
Antarctic  Environment  will  be  limited 
to  emissions  from  the  turbines  of  the  jet 
aircraft  and  emissions  from  propane 
stoves  within  the  camp  sites.  All 
specially  Protected  Areas  as  well  as 
Sites  of  Special  Scientific  Interest  will 
be  avoided.  The  Aircraft  flight  routes 
will  travel  mostly  over  routes 
established  by  the  Standing  Committee 
on  Antarctic  Logistics  and  Operations  of 
the  Council  of  Managers  of  National 


Antarctic  Programs.  All  of  the  stopover 
points  are  base  locations  where  ciurent 
permanent  bases  are  maintained.  The 
Friendship  Expedition's  marginal 
Cumulative  Impact  Efiiects  from 
previous  operations  by  other  operatore 
are  minimal.  There  will  be  no 
incineration  of  any  waste  products.  All 
equipment  and  baggage  will  be 
inspected  for  the  presence  of  exotic 
organisms  before  leaving  Punta  Arenas 
and  same  will  be  eliminated  before 
departure  for  Antarctica.  Since  the 
planned  stopover  points  are  essentially 
ice-bound,  the  risk  of  impacting 
terrestrial  fauna  and  flora  are  minimal. 
The  environmental  impact  of  this 
operation  will  be  transitory  aiui 
minimal. 

Safirty  and  Contiiigency  Plans 

A.  Fuel  Spill  Contingency  Plan 

Abroad  the  AN-74,  fuel  will  be  stored 
in  the  metric  equivalent  of  55  gallon 
drums.  These  drums  are  made  to 
Russian  military  specifications  to  be  air- 
dropped and  are  extremely  rugged.  If 
fuel  is  spilled,  it  wiU  be  limited  to  a 
maximum  of  the  contents  of  the  dnmis. 
Fuel  absorbent  mats  and  drip  pans  will 
be  used  during  refueling  operations.  The 
batteries  aboard  the  aircraft  for  system 
operations  as  well  as  batteries  for 
portable  radios  are  contained  in  separate 
compartments  from  other  pollutants. 
Spill  kits  will  be  carried  aboard  the 
aircraft  in  case  of  accidental  spillage 
from  the  aircraft  machinery  or  battery 
leakage. 

B.  Emergency  Evaluation  and  Medical 
Considerations 

A  total  of  two  equipped  doctors  will 
be  abroad  the  aircraft  for  this  operation 
and  will  arrived  with  the  expedition 
members.  AlLairbome  operations  will 
be  conducted  so  that  if  injury  does 
occiu,  immediate  evaluation  can  be 
accomplished.  Food  and  warming  tents 
will  be  established  at  the  camps  at 
Patriot  Hills  and  the  South  Pole.  Short 
wave  radio  communications  Mali  be 
maintained  at  all  times  between  base 
camp  in  Pimta  Arenas  and  the  2  field 
camp  locations  at  Patriot  Hills  and  the 
Soutfi  Pole.  All  aircraft  are  equipped 
with  survival  equipment  and  emergency 
supplies. 

C.  Monitoring  and  Audit  Arrangements 

Proper  accounting  of  the  fuel  used  as 
well  as  any  ending  inventory  will  be 
maintained.  All  items  taken  from  Punta 
Arenas  will  be  inventoried  at  the 
beginning  of  the  expedition  and  either 
consumed  or  brought  back  for  proper 
disposal.  Documents  and  accounting 
records  are  available  at  any  time  for 
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inspection  by  representatives  of  the 
National  Science  Foimdation  or  USAP. 

Supplemental  Factors 

A.  Participant  Qualifications  and- 
Minimum  Experience  Requirements 

In  order  to  participate  on  this 
expedition,  the  participants  will  require 
a  minimum  of  500  parachute  jumps. 
Also,  they  are  required  to  undergo 
Flight  Physiological  Training  under  a 
program  approved  by  the  aviation  board 
of  their  respective  country.  There  will 
be  approximately  5  high-profile 
members  of  the  expedition  who  are  not 
experienced  skydivers  who  will  be 
accompanying  an  experienced  tandem 
skydiving  instructor  who  will  be 
responsible  for  their  safety  and  conduct. 
Further  training  on  Antarctic  Operations 
will  be  conducted  before  departure  firom 
Punta  Arenas.  The  majority  of  the 
participants  are  veterans  of  one  of  our 
North  Pole  Skydiving  Expeditions  and 
are  ex]}erienced  in  cold  weather 
operations. 

B.  Non-interference  With  Other 
Scientific  Projects 

The  Friendship  Expedition  will 
exercise  caution  not  to  interfere  with 
projects  at  the  South  Pole  Station  as 
well  as  any  other  encountered  along  the 
travel  route. 

C.  Conclusion 

The  Friendship  Expedition  represents 
no  more  than  a  minor  or  transitory 
impact  upon  the  Antarctic  Environment. 
This  expedition  is  being  undertaken  and 
conducted  by  environmentally- 
responsible  individuals  with  the  goal  of 
protecting  and  maintaining  the  Ecology 
of  the  Antarctic  Continent  for  the 
generations  to  come. 

biterested  persons  are  asked  to 
comment  within  30  days  of  this  notice. 
Ms.  Nadane  Kennady, 
Permit  Office. 
(PR  Doc.  96-22181  Filed  8-29-96;  8:45  am) 
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Notice  of  P*ennit8  Issued  Under  the 
Antarctic  Conservation  Act  of  1978 

AGBilCY:  National  Science  Foimdation. 
ACTION:  Notice  of  amendment  to  a 
permit  issued  under  the  Antarctic 
Conservation  of  1978,  Public  Law  95- 
541. 

SUMMARY:  The  National  Science 
Foundation  (NSF)  Office  of  Polar 
Programs,  has  amended  the  waste 
management  permit  issued  to 
Adventure  Network  International  (ANI) 
under  the  Antarctic  Conservation  Act  of 
1978.  The  amendment  is  a  modification 


to  an  existing  permit  which  is  not  a 
material  change  to  the  terms  and 
conditions  of  the  permit. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Nadene  Kennedy.  Permit  Office, 
Office  of  Polar  Programs,  Rm.  755, 
National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA  22230. 
SUPPl^MENTARY  INFORMATION:  On  July 
19, 1996,  the  National  Science 
Foundation  received  a  request  from  ANI 
to  issue  a  new  waste  management 
permit  for  ANI  operations  within 
Dronning  Maud  Land  and  the  Sor 
Rondone  and  surrounding  moimtains  in 
Antarctica.  The  operations  proposed,  air 
transport  of  clients  and  members  of 
some  national  antarctic  programs  and 
support  of  climbing  ex|>editions,  are 
substantively  the  same  and  supplement 
those  described  in  the  ANI  permit 
96WM2  for  the  period  of  December  27, 
1995  to  DecembKBr  26,  2000.  Considering 
the  exemplary  performance  of  ANI  in 
the  administration  of  the  terms  and 
condition  of  past  permits,  the  current 
permit,  and  the  minor  nature  of  the 
request,  the  permit  96WM2  is  amended 
to  include  the  referenced  locations  of 
ANI  operations  for  the  pendency  of  the 
permit. 
ErickOiiaag. 

Acting  Deputy  Director,  Office  of  Polar 

Programs. 

[PR  Doc.  96-22180  Filed  8-29-96:  8:45  am] 
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Notice  of  Permit  Applications  Received 
Under  the  Antarctic  Conservation  Act 
of  1978  (P.L  95-541) 

AGENCY:  National  Science  Foundation. 
ACTION:  Notice  of  Permit  Applications 
Received  under  the  Antarctic 
Conservation  Act  of  1978,  Pub.  L.  95- 
541. 

SUMMARY:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permit  applications  received  to 
conduct  activities  regulated  under  the 
Antarctic  Conservation  Act  of  1978. 
NSF  has  pubhshed  regulations  under 
the  Antarctic  Conservation  Act  at  Title 
45  Part  670  of  the  Code  of  Federal 
Regulations.  This  is  the  required  notice 
of  permit  applications  received. 
DATES:  Interested  parties  are  invited  to 
submit  written  data,  comments,  or 
views  with  respect  to  these  permit 
applications  by  September  26, 1996. 
Permit  applications  may  be  inspected  by 
interested  parties  at  the  Permit  Office, 
address  below. 

ADDRESSES:  Comments  should  be 
addressed  to  Permit  Office,  Room  755, 
Office  of  Polar  Programs,  National 


Science  Foundation,  4201  Wilson  . 
Boulevard,  Arlington,  Virginia  22230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nadene  G.  Kennedy  at  the  above 
address  or  (703)  306-1033. 
SUPPLBHENTARY  INFORMATION:  The 
National  Science  Foundation,  as 
directed  by  the  Antarctic  Conservation 
Act  of  1978  (Public  Law  95-541).  has 
developed  regulations  that  implement 
the  "Agreed  Measures  for  the 
Conservation  of  Antarctic  Fauna  and 
Flora"  for  all  United  States  citizens.  The 
Agreed  Measures,  developed  by  the 
Antarctic  Treaty  Consultative  Parties, 
recommended  establishment  of  a  permit 
system  for  various  activities  in 
Antarctica  and  designation  of  certain 
animals  and  certain  geographic  areas  a 
requiring  special  protection.  The 
regulations  establish  such  a  permit 
system  to  designate  Specially  Protected 
Areas  and  Sites  of  Special  Scientific 
Interest. 

The  applications  received  are  as 
follows: 

1.  Applicant:  R.  Natalie  P.  Goodall, 
Sarmiento  44,  9410  Ushuaia,  Tierra  del 
Fuego,  ARGENTINA. 
Permit  Application  No.  97-002. 
Activity  for  Which  Permit  is 
Requested:  The  applicant  is  a  free-lance 
research  biologist  conducting  research 
on  marine  mammals  and  birds  in  Tierra 
del  Fuego,  Argentina.  This  season  the 
applicant  will  lecture  onboard  cruise 
ships  visiting  the  Antarctic  Peninsula 
and  proposes  to  salvage  skeletons  and 
bones  of  cetaceans  and  marine  birds 
(especially  penguins)  encountered 
during  shore  visits.  The  salvaged  bones 
will  be  used  to  compare  with  those 
collected  firom  similar  species  in  Tierra 
del  Fuego  region.  All  salvaged  materials 
will  be  stored  in  the  applicant's  research 
collection  in  Ushuaia,  Argentina.  No 
bones  will  be  collected  from  laige 
cetaceans,  except  earbones  for 
identification  purposes  only. 

Location:  Antarctic  Peninsula  and 
adjacent  islands. 

Dates:  December  1, 1995-April  30, 
1997. 

2.  Applicant:  Bill  J.  Baker,  Department 
of  Chemistry,  Florida  State  University, 
150  W.  University  Boulevard, 
Melbourne,  Florida  32901. 
Permit  Application  No.  97-004 
Activity  for  Which  Permit  is 
Requested:  Introduction  of  non- 
indigenous  species  into  Antarctica. 

The  applicant  pro(>oses  to  take  four 
slants  each  of  four  non-pathogenic 
microorganisms  to  McMurdo  Station, 
for  use  exclusively  in  the  Crary  Lab,  to 
perform  antimicrobial  assays  on  extracts 
&t)m  marine  invertebrates.  These 
microorganisms  [Asperguillus  niger. 
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Bacillus  subti  lis,  Escherichia  coli.  and 
Sacchammycfs  cerevisae)  wli  be 
handled  using  sterile  techniques  and 
will  be  disponed  of  by  sterilization  at 
the  conclusion  of  the  study. 

Location:  McMurdo  Station,  Ross 
Island,  Antarctica. 

Dates:  October  1, 1996-February  28, 

1997 

3.  Applicaii:  Douglas  Quin,  Wild 
Sanctuary,  13012  Henno  Road,  Glen 
Ellen,  California  95442. 

Permit  Application  No.  97-005. 

Activity  for  Which  Permit  is 
Requested:  T^ng.  The  applicant  is  a 
participant  in  the  Artist  and  Writer's 
Program  and  will  make  Digital  Audio 
Tape  (DAT)  sound  recordings  of 
mammals  and  birds  being  studied  by 
various  resea:^ers  in  the  field  this 
season.  Although  the  applicant  may 
need  to  be  in  close  proximity  to  the 
wildlife  to  gaii  quality  recordings,  he 
plans  to  take  Care  not  to  harass  or 
otherwise  up^et  the  animals. 

Location:  Ki}ss  Island  and  McMurdo 
Sound  vicinity. 

Dates:  November  1, 1996-December 
21. 1996. 

4.  Applicant:  Donald  B.  Siniff,  Dept. 
of  Ecology,  Evolution  and  Behavior,  100 
Ecology  Building,  University  of 
Minnesota,  1987  Upper  Buford  Circle, 
St.  Paul,  Minnesota  55108.  Permit 
Application  No.  97-006. 

Activity  for  Which  Permit  is 
Requested:  Taking.  Import  into  the  U.S. 

The  applicant  plans  to  tag  and  release 
approximately  350  Weddell  adult  seals 
and  approximately  550  Weddell  pups  as 
part  of  a  continuing  investigation  of  the 
McMurdo  Soynd  Weddell  seal 
population,  Mfhich  was  begun  in  the 
early  1960's  ^d  has  continued  to  the 
present.  In  addition,  blood  and  tissue 
samples  will  oe  taken  from  up  to  200 
individuals  and  imported  to  the  U.S.  for 
DNA  extraction  and  toxins  analysis. 
These  samples  are  primarily  to 
supplement  ftiture  research  into  the 
paternity  and  genetic  characteristics  of 
the  McMurdo  populations  specifically 
and  Antarctiq  seals  in  general. 
Objectives  oflthis  research  are  1)  to 
continue  the  long-term  tagging  studies 
by  tagging  all  pups  bom  into  the 
McMurdo  Sound  population  and  to 
replace  tags  an  previously  tagged 
individuals  so  they  will  not  be  lost  from 
the  tagged  pdpulation,  and  2)  to  update 
estimates  of  population  parameters 
annually  anq  to  continue  the  analyses 
and  test  of  hypotheses  associated  with 
this  data  bas<!.  Mark-recapture  surveys, 
necessary  to  obtain  all  the  estimates 
required  for  ( lurrent  capture-recapture 
models,  will  also  be  conducted. 

A  prelimirary  investigation  into  the 
feasibility  of  conducting  lavage 


techniques  using  anesthesia  will  be 
performed  to  examine  the  prey 
utilization  of  Weddell  Seals.  Previous 
research  of  stomach  samples  from 
harvested  seals  indicated  that  Antarctic 
silver  fish  is  the  major  prey  constituent 
during  the  austral  summer.  Since 
stomach  content  is  no  longer  a  viable 
option,  and  otoliths  from  fecal  samples 
are  often  too  eroded  for  accurate  age 
estimation,  lavage  techniques  offer  a 
non-lethal  techniques  of  obtaining  this 
data. 

Location:  McMurdo  Sound  vicinity, 
Antarctica. 

Dates:  October  1, 1996-September  30, 

1997. 

5.  Applicant:  Donald  B.  Siniff,  Dept. 
of  Ecology,  Evolution  and  Behavior,  100 
Ecology  Building,  University  of 
Minnesota,  1987  Upper  Buford  Circle, 
St.  Paul,  Minnesota  55108.  Permit 
Application  No.  97-007. 

Activity  for  Which  Permit  is 
Requested:  Take.  Import  into  the  U.S. 
Enter  Site  of  Special  Scientific  Interest. 

The  applicant  proposes  to  enter  the 
White  Island  Site  of  Special  Scientific 
Interest  (SSSI#18)  to  tag  up  to  15  adult 
Weddell  seals,  and  tag  and  draw  blood 
samples  from  approximately  5  Weddell 
pups,  as  part  of  a  continuing  population 
study.  The  White  Island  seal  population 
has  been  a  focus  of  interest  dating  to  the 
early  1960's.  This  group  of  seals 
represents  an  isolated  population  that  is 
very  small  and  the  evidence  suggests  it 
has  very  limited  exchange  of 
individuals  with  the  McMurdo  Sound 
population.  Since  intensive  censusing 
was  begun  in  the  late  1980's,  no  new 
(tagged)  adults  have  appeared  in  the 
population.  Thus,  the  genetics  of  this 
population  is  of  interest  because  it  will 
increase  understanding  of  such  concepts 
as  inbreeding  depression  and  genetic 
drift. 

Location:  SSSI#18 — North-west  White 
Island,  McMurdo  Sound,  Antarctica. 

Dates:  October  1,  1996-September  30, 
1997. 

6.  Applicant:  Phillip  R.  Kyle,  Dept.  of 
Earth  &  Environmental  Science,  New 
Mexico  Tech,  Socorro,  New  Mexico 
87801.  Permit  AppUcation  No.  97-008. 

Activity  for  Which  Permit  is 
Requested:  Enter  Site  of  Special 
Scientific  Interest  No.  11,  Tramway 
Ridge,  Mount  Erebus. 

Tne  applicant  proposes  to  access 
Tramway  Ridge  (SSSI#11)  to  measure 
the  temperature  of  the  soil  as  a  means 
of  monitoring  the  volcanic  activity  of 
Mount  Erebus.  In  addition,  as  the  only 
area  of  soil  on  Mount  Erebus,  he  intends 
to  measure  the  quantity  of  CO2  in  the 
soil  and  to  measure  its  flux  into  the 
atmosphere.  This  will  provide 
information  on  the  degassing  behavior 


of  the  magmatic  system  underlying 
Mount  Erebus. 

Location:  Tramway  Ridge,  Mount 
Erebus,  Ross  Island  (SSSI  »11). 

Dates:  December  1, 1996-December 
30. 

7.  Applicant:  Wayne  Z.  Trivelpiece, 
Department  of  Biology,  Montana  State 
University,  Bozeman,  Montana  59717." 
Permit  Application  No.  97-009. 

Activity  for  Which  Permit  is 
Requested:  Taking,  and  Import  into  the 
U.S.  The  permit  applicant  proposes  to 
capture  up  to  50  Adelie  adults,  from  the 
pack-ice  in  the  vicinity  of  Marguerite 
Bay,  in  order  to  collect  diet  samples 
using  the  water  off-load  technique. 
Birds  will  be  released  unharmed  after 
handling. 

Location:  Pack  ice  in  and  around 
Marguerite  Bay,  Antarctic  Peninsula. 

Dotes.  January  1,  1997-March  15, 
1997. 

8.  Applicant:  David  Ainley,  H.T. 
Harvey  &  Associates,  P.O.  Box  1180, 
Alviso,  California  95002.  Permit 
Application  No.  97-010. 

Activity  for  Which  Permit  is 
Requested:  Take;  Import  into  the  U.S.; 
Enter  Specially  Protected  Area  and 
Enter  Sites  of  Special  Scientific  Interest. 

The  applicant  is  conducting  research 
to  attempt  to  explain  why  penguin 
populations  have  been  decreasing  in  the 
Ross  Sea,  by  intensive  studies  at 
colonies  on  Ross  Island.  This  work  will 
be  incorporated  into  the  long-term  study 
of  populations  dynamics  mentioned  in 
the  Royds  management  plan.  The 
applicant  proposes  to  enter  Cape  Crozier 
(SSSI  #4)  and  Cape  Royds  (SSSI  #1)  for 
purposes  of  banding  up  to  2,500  Adelie 
chicks  and  250  adults  per  year. 
Approximately,  45  adult  Adelies  per 
year  will  be  fitted  with  radio 
transmitters  to  be  worn  for  2-3  weeks 
during  January  and  then  removed. 
Another  250  adults  per  year  will  be 
given  PIT  tags  (Passively  Interrogated 
Transponder).  The  applicant  also 
proposes  to  capture  35  adult  penguins 
on  die  beach  each  year  at  the  three 
colonies  of  intensive  study  and  10  at 
Beaufort  Island  (SPA  #4)  to  collect 
tissues  for  stable  isotope  analysis,  pump 
stomachs,  band  chicks  and  look  for 
banded  emigrants  from  the  Ross  Island 
colonies.  While  conducting  work  on 
Adelie  penguins,  the  team  will  re-band, 
as  needed,  a  large  number  of  South 
Polar  Skuas  to  continue  a  population 
study  begun  in  1961. 

The  applicant  plans  to  import  into  the 
U.S.  penguin  tissue  samples  and 
scavenge  up  to  165  chick  carcasses  to 
stable  isotope  analysis  in  the  U.S., 
which  will  require  several  months  to 
complete  analysis. 
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Legation:  Cape  Crazier  (SSSI  *4),  Cape 
Royds  (SSSI  #1)  and  Cape  Bird.  Ross 
Island,  and  Beaufort  Island  (SPA  #S), 
Ross  Sea. 

Dates:  November  1, 1996-January  31, 
2002. 

8.  Applicant:  Gerald  L.  Kooyman. 
Center  for  Marine  Biotechnology,  and 
Biomedicine,  Scripps  Institution  of 
Oceanography.  University  of  Califomia. 
San  Diego,  La  Jolla,  Califomia  92093- 
0204.  Permit  Application  No.  97-011. 

Activity  for  Which  Permit  is 
Requested;  Taking;  Import  into  the  U.S.; 
Enter  Site  Special  Scientific  Interest, 
and  Enter  Specially  Protected  Area. 
Groimd  coimts  wiU  be  made  at  two 
major  Emperor  colonies  (Cape 
Washington  and  Coulman  Island)  and  at 
a  third  smaller  and  most  southern 
Emperor  colony  (Cape  Crazier) 
bordering  the  Ross  Sea.  This  is  a 
continuation  of  the  longest  series  of 
censuses  of  Emperor  penguins  in 
Antarctica.  Cape  Crazier  remains  small, 
less  than  600  diicks,  and  its  existence 
still  seems  tenuous  after  its  decline  to 
15  chicks  in  the  1970*8. 

The  apphcant  also  praposes  to 
captiire  up  to  75  adult  Emperor 
penguins,  near  the  McMurdo  ice  edge 
and  at  Cape  Washington.  Some  of  these 
(about  10)  will  be  maintained  in  an 
enclosure  on  the  sea  ice  for  up  to  1 
month  while  behavioral  and 
physiological  experiments  are 
conducted.  The  birds  will  be  allowed  to 
dive  at  will  through  an  ice  hole. 
Approximately  30  adult  Emperars  will 
be  captured/released/recaptured. 
Recorders  will  be  attached  to  those  birds 
for  a  few  dives  while  they  feed  below 
the  ice  edge.  Similar  captiires  and 
releases  with  recorders  will  be 
accomplished  near  Cape  Washington. 
Recaptures  will  occur  after  the  two- 
week  feeding  commute.  These 
experiments  are  designed  to  explore  and 
comprehend  the  physiological 
responses  that  support  the  great  diving 
capacities  of  those  birds. 

Seventy-five  chicks  will  be  collected 
over  the  season  at  Cape  Washington. 
Fifty  of  these  chicks  will  be  weighed  at 
fledging.  Up  to  5  chicks  leaving  the 
colony  will  be  captured  and  released 
with  satellite  transmitters.  Blood 
samples  will  be  collected  bom  an 
additional  5  chicks  each  week  over  the 
last  month  of  development  to  measure 
selected  hormone  levels.  After  about 
one  month,  they  will  be  released  at  the 
ice  edge.  If  possible,  the  applicant 
proposes  to  collect  10  frozen  eggs  and 
salvage  2  adult  Emperor  carcasses  for 
importation  into  the  U.S. 

Location:  Beaufort  Island  (SPA  #5), 
Cape  Crozier  (SSSI  #4).  Couhnan  Island, 


and  Cape  Washington,  McMurdo  Sound 
vicinity. 

Z)ates;  October  1, 199&-March  31, 
1997. 

9.  Applicant;  Wayne  Z.  Trivelpiece, 
Department  of  Biology,  Montana  State 
University,  Bozeman,  Montana  59717. 
Permit  Application  No.  97-012. 

Activity  for  Which  Permit  is 
Requested:  Taking;  Import  into  the  U.S.; 
and.  Enter  Site  of  Special  Scientific 
Interest.  The  applicant  is  conducting  a 
continuing  study  of  behavioral  ecology 
and  population  biology  of  the  Adelie, 
gentoo,  and  chinstrap  penguins  and  the 
interactions  among  these  species  and 
their  principal  avian  predators:  skuas, 
gulls,  sheathbils,  and  giant  fulmars.  Up 
to  1000  Adelie  and  gentoo  chicks,  plus 
300  adults  of  each  of  all  three  penguin 
species,  will  be  banded.  Up  to  50  adults 
of  each  penguin  species  will  be  fitted 
with  radio  transmitters  and  time-depth 
recorders  to  continue  studying  penguin 
foraging  habits.  The  study  also  involves 
stomach  pumping  of  40  adult  penguins 
per  species.  In  addition  the  principal 
avian  predators  of  the  penguins, 
mentioned  above,  will  also  be  studied, 
requiring  up  to  200  adults  and  30  chiclu 
of  each  species  to  be  banded,  if  possible. 
One  (1)  milliliter  sample  of  blood  will 
be  collected  fit>m  each  of  a  mmrimum  of 
20  breeding  adults  of  each  penguin 
species  for  DNA  analysis  as  part  of  a 
collaborative  genetic  study.  All  capt\ired 
birds  will  be  released  unhiarmed. 
Carcasses  and  skeletons  of  penguins  and 
other  birds  salvaged  at  the  study  site 
will  be  imported  into  the  U.S.  for 
educational  and  scientific  study.  The 
applicant  cdso  praposes  to  collect  grass 
(Deschampsia  sp.)  specimens  for  a 
colleague  at  Montana  State  University 
who  is  examining  bacteria  on  grasses 
thraughout  the  world. 

Location:  SSSI  #8— Western  Shore  of 
Admiralty  Bay,  King  George  Island, 
South  Shertland  Islands,  Antarctica. 
Dates;  October  1. 1995-April  1, 1996. 
10.  Applicant:  Diana  W.  Frpckman, 
Natvu^  Resoiirce  Ecology  Laboratory, 
Colorado  State  University,  Fort  Collins, 
Colorado  80523-1499.  Permit 
Application  No.  97-013. 

Activity  for  Which  Permit  is 
Requested:  Import  into  the  U.S.  and 
Enter  Sites  of  Special  Scientific  Interest. 
The  applicant  praposes  to  enter  five  (5) 
Sites  of  Special  Scientific  Interest  to 
collect  soil  samples  to  examine  the 
dispersal  and  survival  of  nematodes  in 
the  soils,  as  well  as  examining  how 
functional  communities  develop,  and 
how  these  communities  may  be  affected 
by  disturbance.  Site  access  will  be  by 
helicopter  to  the  landing  pad  designated 
for  eadi  site  and  the  duration  of  the  visit 
to  the  site  will  be  limited  to  several 


hours  with  a  group  of  no  more  than  4- 
5  people.  Soil  sampling  pratocols  have 
been  selected  to  minimize  site 
distiuhance.  Maimer  of  taking:  Soil  and/ 
or  rock  samples  will  be  placed  in  sterile 
plastic  bags  and  returned  to  McMurdo 
where  the  nematodes  will  be 
immediately  extracted.  Remaining  soil 
samples  will  be  shipped  to  the  U.S.  for 
further  biological  and  chemical 
analyses,  and  will  be  handled  according 
to  USDA  guidelines. 

The  applicant  also  plans  to  introduce 
to  Antarctica  the  nematode  species 
Aphelenchus  avenae  as  a  standard  in 
laboratory  experiments  to  compare  the 
anhydriotic  strategy  of  S.  lindsayae  to 
provide  insights  into  its  response  to 
varying  environmental  conditions. 
Extreme  caution  will  be  used  to  avoid 
contamination  of  the  laboratory  or 
outside  environments  with  A.  avenae. 
Cultiires  will  be  maintained  in  the  lab 
in  an  incubator  designated  exclusively 
for  this  species.  All  work  conducted 
with  this  nematode  will  be  done  under 
sterile  conditions  using  a  laminar  flow 
hood.  All  cultures  and  materials  used 
for  this  work  will  be  autoclaved  before 
disposal. 

Location:  Cape  Royds,  Ross  Island 
(SSSI  #1);  Cape  Crozier,  Ross  Island 
(SSSI  #4);  Caughley  Beach,  Cape  Bird, 
Ross  Island  (SSSI  #10);  Canada  Glacier. 
Lake  Fryxell,  Taylor  Valley,  Victoria 
Land  (SSSI  #12);  and,  Linnaeus  Terrace, 
Asgaard  Range,  Victoria  Land  (SSSI 
#19). 

11.  Applicant:  Arthiu-  L.  DeVries, 
Department  of  Physiology,  524  Buriill 
Hall,  University  of  Illinois,  407  South 
Goodwin  Avenue,  Urbana,  Illinois 
61801-3704.  Permit  Application  No. 
97-014. 

Activity  for  Which  Permit  is 
Requested:  Introduction  of  Non- 
indigenous  Species  into  Antarctica. 
Fifteen  (15)  specimens  of  New  Zealand 
black  cod.  Notothenia  angustata,  will  be 
cold  acclimated  in  a  closed  seawater 
system  in  the  aquarium  at  McMurdo 
Station.  The  cold  acclimated  specimens 
will  be  used  in  experiments  to 
determine  the  rale  of  the  antifreeze 
glycopeptides  in  freezing  avoidance, 
and  for  isolating  DNA.  The  DNA  will  be 
screened  for  the  presence  of  an 
"unexpressed"  antifreeze  glycopeptide 
gene.  Sensitive  blood  serum  fi^ezing 
habit  tests  suggest  cold  acclimated  black 
cod  synthesize  small  amounts  of 
antifreeze  glycopeptide  after 
acclimation  to  +  4 C  for  6  weeks. 

Some  specimens  will  be  injected  with 
purified  antifreeze  glycopeptides  to 
determine  if  the  presence  of  the 
antifi-eeze  glycopeptides  in  the 
circulation  is  sufficient  to  provide 
avoidance  of  freezing  or  if  it  needs  to  be 
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integrated  into  the  membranes  of 
protected  cellB  by  synthetic  ice  crystals 
and  the  fate  of  the  ice  is  determined. 

The  integument  of  the  cod  will  also  be 
used  in  experiments  to  determine 
whether  it  is  A  barrier  to  ice  propagation 
due  to  its  physical  properties  or  whether 
antifreeze  glycopeptides  provide  a 
physiocochemical  barrier  in  conjunction 
with  the  integument.  Brain  lipids  will 
also  be  analysed  to  determine  the  degree 
of  unsaturatian  of  the  phospholipid 
fatty  acids,     j 

Upon  comjiletion  of  experiments,  the 
black  code  w^l  be  sacrificed  and 
preserved  in  10%  formalin. 

Location:  McMurdo  Station,  Ross 
Island,  Antarittica. 

Dates:  Octo^r  1,  1996-March  31, 
1997.  i 

12.  Applicant:  Ron  Naveen, 
Oceanites,  Inc..  2378  Route  97, 
Cooksville,  Maryland.  Permit 
Application  Ho.  97-015. 

Activity  foi^  Which  Permit  is 
Requested:  Taking;  Enter  Sites  of 
Special  Scientific  Interest.  The  Antarctic 
Site  Inventory  project  intends  to  collect 
data  and  information  regarding  the 
biological  and  physical  features  of 
Antarcitc  Peninsula  visitor  locations. 
Survey  of  the;  various  sites  may  involve 
slight  disturb^ice  to  the  animals  at  the 
site.  Furtheniore,  the  project  may  be 
requested  to  survey  existing  Sites  of 
Special  Scientific  Interest  (SSSI's) 
during  the  thfee-year  period  of  this 
project.  Access  to  the  SSSI's  is  solely  for 
survey  purposes. 

Location:  Antarctic  Peninsula  visitor 
locations  anq  Sites  of  Special  Scientific 
Interest.         { 

Dates:  September  1, 1996-August  31, 
1999. 

Nadene  G.  Kennedy, 
Permit  Office,  pffice  of  Polar  Programs. 
(FR  Doc.  9&-2il82  Filed  a-29-96;  8:45  ami 

BNJJNQCOOE 


7Si6-01- 


NUCLEAR  REGULATORY 
COMMISStOH 

[Docket  Nos.  030-31621,  030-31622; 
Ucanse  Nos.  20-27938-03G.  20-27938-02; 
EAM-234]     I 

HNU  Systenis,  Inc.,  Newton  Highlands, 
Massachusetts;  Confirmatory  Order 
Modifying  License  (Effective 
Immediately) 


HNU  Systqms,  Inc.  (Licensee  or 
HNU),  is  the  jholder  of  Byproduct 
Materials  License  Nos.  20-27938-03G 
and  20-2793  B-02  (Licenses)  issued  by 
the  Nuclear  Regulatory  Commission 
(NRC  or  Con  mission)  pursuant  to  10 


CFR  Part  30.  The  Licenses  authorize  the 
distribution,  possession,  and  use  of 
sealed  sources  in  devices  generally 
licensed,  not  to  exceed  100  millicuries 
per  source  and  1,000  miUicuries  per 
foil,  in  accordance  with  the  conditions 
specified  therein.  The  Licenses  were 
due  to  expire  on  March  31, 1996. 
However,  on  February  29, 1996,  the 
Licensee  filed  a  renewal  application 
and,  in  accordance  with  10  CFR 
30.36(a),  the  Licenses  are  under  a  timely 
renewal. 

n 

As  a  result  of  a  Jime  1995  inspection, 
a  Confirmatory  Action  Letter  (CAL)  was 
issued  on  June  15, 1995  and  a  Notice  of 
Violation  (NOV)  was  issued  on  July  27, 
1995  to  HNU  for  numerous  violations 
characterized  in  the  aggregate  as  a 
Severity  Level  HI  problem.  The 
violations  included  the  failure  to:  (1) 
notify  the  NRC  that  the  Radiation  Safety 
Officer  (RSO)  listed  on  the  Licenses  had 
been  laid  off  and  had  not  been  replaced; 
(2)  conduct  a  physical  inventory  of 
radioactive  materials;  (3)  conduct  leak 
tests  of  sealed  sources  at  the  required 
six  month  intervals;  (4)  calibrate  survey 
instruments  at  the  required  six  month 
intervals;  (5)  perform  monthly  surveys; 
(6)  monitor  exposures  of  individuals  to 
radiation  and  radioactive  material;  (7) 
review  the  radiation  protection  program 
content  and  implementation  at  least 
annually;  (8)  report  to  the  NRC  any 
transfers  of  generally  licensed  devices; 
(9)  maintain  radiation  safety  record 
notebooks;  and  (10)  provide  training  to 
Licensee  staff. 

Subsequently,  the  NRC  conducted  a 
follow-up  inspection  from  December  8, 
1995,  to  April  23, 1996,  to  review  the 
Licensee's  implementation  of  the 
corrective  actions  taken  in  response  to 
the  June  1995  CAL  and  July  1995  NOV. 
Based  on  this  inspection,  the  NRC 
identified  several  repetitive  violations 
and  determined  that  the  Licensee  had 
not  implemented  adequately  the 
corrective  actions  in  response  to  the 
Notice  and  CAL. 

Therefore,  the  Commission  required 
further  information  from  HNU  in  order 
to  determine  whether  the  Commission 
can  have  reasonable  assurance  that  in 
the  future,  should  HNU  be  permitted  by 
the  NRC  to  continue  to  perform  licensed 
activities  under  the  Licenses,  it  will 
conduct  the  activities  in  accordance 
with  NRC  requirements,  and  whether 
further  enforcement  action  is  warranted 
against  HNU.  Accordingly,  the  NRC 
issued  a  Demand  for  Information  (DFI) 
to  the  Licensee  on  June  7, 1996,  which 
required  the  Licensee  to  submit,  among 
other  things  to  the  NRC,  within  30  days 


of  the  date  of  the  DFI,  in  writing  and 
under  oath  or  affirmation: 

1.  a  statement  as  to  whether  the 
Licensee  will  apply  sufficient  resources 
to  manage  an  effective  radiation  safety 
program;  and 

2.  a  statement  as  to  why  the  Licenses 
should  not  be  revoked  in  light  of  the 
financial  concerns  and  the  repetitive 
violations. 

In  a  letter,  dated  June  18, 1996,  the 
Licensee  responded  to  the  DFI  and 
indicated  that  it  would:  (1)  commit  the 
necessary  resources  to  permit  the  RSO 
(who  works  part-time)  to  work  up  to  20 
hours  per  week  until  full  compliance 
with  the  radiation  safety  program 
requirement  was  achieved,  which  it 
stated  could  be  done  in  4  months,  after 
which  it  believes  that  it  can  maintain 
compliance  by  the  RSO  working  10-12 
hours  per  week;  (2)  designate  an 
assistant  RSO  firom  a  qualified  member 
of  the  staff;  (3)  complete,  by  August  1, 
1996,  a  Radiation  Safety  Refresher 
Coiu^e,  including  testing,  for  employees 
dealing  with  instruments  containing 
sealed  sources;  (4)  conduct  an  aimual 
audit  of  the  radiation  safety  program, 
and  update  quarterly  reports  of  source 
transfers  by  October  1, 1996;  (5)  perform 
wipes  of  all  soiuces  taken  bom  storage; 
(6)  calibrate  a  second  survey  meter  by 
July  15, 1996,  to  ensure  one  calibrated 
survey  meter  is  available  at  all  times;  (7) 
continue  its  search  for  a  missing  50  mCi 
Fe-55  source;  (8)  provide  locked  files 
for  radiation  safety  records;  (9)  have  an 
outside  auditor  conduct  an  audit  of  the 
organization  after  the  program  is 
brought  into  full  compliance;  and  (10) 
meet  the  specified  payment  schedule 
that  it  negotiated  with  the  NRC  Fees 
Branch  for  the  payment  of  fees. 

In  a  foUowup  call  with  the  Licensee 
on  July  18,  W96,  the  Licensee  agreed 
that:  (1)  the  RSO  would  work  at  least  20 
hours  per  week,  rather  than  10-12  hoiu« 
per  week,  until  this  condition  was 
relaxed  by  the  NRC;  (2)  it  would  have 
an  outside  auditor  complete  an  audit  of 
the  organization  by  December  1, 1996; 
and  (3)  it  would  meet  the  other 
commitments  made  in  its  Jime  18, 1996 
letter. 

On  August  7, 1996,  the  Licensee 
consented  to  issuing  this  Order  with  the 
conunitments,  as  described  in  Section 
in  below.  The  Licensee  further  agreed  in 
its  August  7, 1996  letter  that  this  Order 
is  to  be  effective  upon  issuance  and  that 
it  has  waived  its  right  for  a  hearing. 
Implementation  of  these  commitments 
will  provide  enhanced  assurance  that 
sufficient  resources  will  be  applied  to 
the  radiation  safety  program,  and  that 
the  program  will  be  conducted  safely 
and  in  accordance  with  NRC 
requirements. 
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Therefore,  I  find  that  the  Licensee's 
commitments  as  set  forth  in  its  June  18, 
1996,  and  August  7, 1996  letters  are 
acceptable  and  necessary,  and  conclude 
that  with  these  commitments,  the  public 
health  and  safety  are  reasonably 
assured.  In  view  of  the  foregoing,  I  have 
determined  that  the  public  health  and 
safety  require  that  the  Licensee's 
commitments  be  confirmed  by  this 
Order.  Based  on  the  above  and  on  the 
Licensee's  consent,  the  Order  is 
immediately  effective  upon  issuance. 

m 

Accordingly,  pursuant  to  sections  81, 
161b,  161i,  161o,  182,  and  186  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  the  Commissions's  regulations  in  10 
CFR  2.202  and  10  CFR  Part  30,  it  is 
hereby  ordered,  effective  immediately 
upon  issuance,  that  License  Nos.  20- 
27938-03g  and  20-27938-02,  are 
modified  as  follows: 

1.  The  Licensee's  Radiation  Safety 
Officer  will  work  a  minimum  of  20 
hours  per  week  until  this  commitment 
is  relaxed  by  the  NRC; 

2.  An  assistant  RSO  will  be 
designated  within  15  days  of  the  date  of 
the  Order,  and  the  Licensee  will  provide 
written  notification  to  NRC  Region  I  of 
the  individual  designated  as  assistant 
RSO  and  the  individual's  qualifications 
within  30  days  of  the  date  of  the  Order; 

3.  A  radiation  safety  refresher  course, 
including  testing,  will  be  given  by 
October  1, 1996  to  all  employees 
working  with  instruments  containing 
sealed  sources. 

4.  The  required  annual  audit  of  the 
radiation  safety  program,  and  all 
previously  submitted  quarterly  reports 
of  source  transfers,  will  be  completed  by 
October  1, 1996,  and  submitted  to  NRC 
Region  I  by  November  1, 1996; 

5.  Wipes  will  be  performed  of  all 
sources  taken  from  storage;  in 
determining  compliance  with  License 
Condition  12,  appropriate  actions  will 
be  taken  if  contamination  greater  than 
0.005  Uci  is  identified,  and  appropriate 
wipe  tests  and  source  disposition 
records  will  be  maintained,  effective 
immediately; 

6.  At  least  one  calibrated  survey  meter 
will  be  available  at  all  times; 

7.  Radiation  Safety  Records  will  be 
placed  in  locked  files  within  15  days  of 
the  date  of  the  issuance  of  this 
Confirmatory  Order; 

8.  An  experienced  outside 
independent  auditor  will  conduct  and 
complete  an  audit  of  the  Licensee's 
adherence  to  the  requirements  of  its 
NRC  Licenses  by  December  1, 1996.  The 
Licensee  shall  submit  the  name  and 
qualifications  of  the  outside  auditor  to 
the  NRC  for  approval  by  October  1, 


1996,  and  the  outside  auditor  shall 
provide  the  audit  results  simultaneously 
to  both  HNU  and  the  NRC;  and 

9.  The  Licensee  will  notify  Mi. 
Francis  Costello,  Chief,  Nuclear 
Materials  Safety  Branch  3,  NRC  Region 
I,  if  it  does  not  adhere  to  the  specified 
payment  schedule  that  it  negotiated 
with  the  NRC  Fees  Branch  for  the 
payment  of  fees,  as  noted  in  the 
Conditional  Order  Extending  Time, 
dated  June  24, 1996.  If  the  payment 
schedule  is  not  met,  notification  will  be 
made  within  10  business  days  from  the 
missed  payment  due  date. 

The  Regional  Administrator,  Region  I, 
may  relax  or  rescind,  in  writing,  any  of 
the  above  conditions  upon  a  showing  by 
the  Licensee  of  good  cause. 

IV 

Any  person  adversely  affected  by  this 
Confirmatory  Order,  other  than  the 
Licensee,  may  request  a  hearing  within 
20  days  of  its  issuance.  Where  good 
cause  is  shown,  consideration  will  be 
given  to  extending  the  time  to  request  a 
hearing.  A  request  for  extension  of  time 
must  be  made  in  writing  to  the  Director, 
Office  of  Enforcement,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555,  and  include  a  statement  of 
good  cause  for  extension.  Any  request 
for  a  hearing  shall  be  submitted  to  the 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  ATTN:  Chief,  Docketing 
and  Service  Section.  Washington.  D.C. 
20555.  Copies  also  shall  be  sent  to  the 
Director.  Office  of  Enforcement,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  D.C.  20555,  to  the 
Assistant  General  Counsel  for  Hearings 
and  Enforcement  at  the  same  address,  to 
the  Regional  Administrator,  NRC  Region 
I,  475  Allendale  Road,  King  of  Prussia, 
Pennsylvania,  19406,  and  to  the 
Licensee.  If  such  a  person  requests  a 
hearing,  that  person  shall  set  forth  with 
particularity  the  manner  in  which  his 
interest  is  adversely  affected  by  this 
Order  and  shall  address  the  criteria  set 
forth  in  10  CFR  2.714(d). 

If  a  hearing  is  requested  by  a  person 
whose  interest  is  adversely  affected,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  any 
hearing.  If  a  hearing  is  held,  the  issue  to 
be  considered  at  such  hearing  shall  be 
whether  this  Confirmatory  Order  should 
be  sustained.        

Pursuant  to  10  CFR  2.202(c)(2)(i),  any 
person  other  than  the  Licensee, 
adversely  afi'ected  by  this  Order,  may,  in 
addition  to  demanding  a  hearing,  at  the 
time  the  answer  is  filed  or  sooner,  move 
the  presiding  officer  to  set  aside  the 
immediate  effectiveness  of  the  Order  on 
the  ground  that  the  Order,  including  the 
need  for  inunediate  effiectiveness,  is  not 


based  on  adequate  evidence  but  on  mere 
suspicion,  unfounded  allegations,  or 
error. 

This  Order  is  immediately  effective 
upon  issuance.  In  the  absence  of  any 
request  for  hearing  or  written  approval 
of  an  extension  of  time  in  which  to 
request  a  hearing,  the  provisions 
specified  in  Section  III  above  shall  be 
final  20  days  from  the  date  of  this  Order 
without  further  order  or  proceedings.  If 
an  extension  of  time  for  requesting  a 
hearing  has  been  approved,  the 
provisions  specified  in  Section  QI  shall 
be  final  when  the  extension  expires,  if 
a  hearing  request  has  not  been  received. 
An  answer  or  a  request  for  hearing  shall 
not  stay  the  effectiveness  of  this  Order. 

Dated  at  Rockville,  Maryland  tfais  22d  day 
of  August,  1996. 

For  the  Nuclear  Regulatory  Commission. 
Jmeph  R.  Gray, 

Acting  Director,  Office  of  Enforcement. 
[PR  Doc.  96-22183  Filed  8-29-96;  8:45  am) 
BOUNQCOOE  7M0-01-P 


[Docket  No.  50-285] 

Omaha  Public  Power  District;  Notice  of 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
40  issued  to  Omaha  Public  Power 
District  (the  licensee)  for  operation  of 
the  Fort  Calhoun  Station,  Unit  No.  1, 
located  in  Washington  County. 
Nebraska. 

The  proposed  amendment  would 
revise  Paragraph  2.B(2)  of  Facility 
Operating  License  No.  DPR-40  to  allow 
source  materials  in  the  form  of  depleted 
or  natural  uranium  as  reactor  fuel  and 
to  revise  Technical  Specification  4.3.2 
to  include  depleted  uranium  in 
describing  the  reactor  core. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92.  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
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evaluated;  or  l2)  create  tiie  possibility  of 
a  new  or  different  kind  of  acddent  firom 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  The  propoflBd  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed!  changes  will  allow  the  use 
of  source  material  as  reactor  fuel.  The  use  of 
source  material  as  reactor  fuel  would  not 
affect  the  physical  plant  or  its  operation  in 
any  way  that  could  increase  the  probability 
of  an  accident,  the  use  of  depleted  uranium 
in  fuel  rods  neat  the  exterior  of  the  core 
reduces  neutron  leakage  to  the  reactor 
pressure  vessel,  thereby  decreasing  the 
associated  embrittJement  effects.  Its  use  will 
not  introduce  aay  new  kind,  or  additional 
amount  of  fission  product  material.  The  use 
of  source  material  as  reactor  fuel  will  not 
affect  the  Safety  Limits,  Limiting  Conditions 
for  Operations,  Or  other  safety  analyses  that 
support  these  raquirements.  Reactor  core 
operating  limits  will  continue  to  be 
determined  and  controlled  using  NRC 
approved  methodologies  as  required  by 
Technical  Specification  5.9.5. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  few  or  different  kind  of 
accident  from  aky  accident  previously 
evaluated.         J 

The  proposedl  changes  would  not  introduce 
any  new  modes  jof  operation,  setpoint 
changes,  or  chatges  in  the  operation  of  plant 
equipment.  The  use  of  source  material  as 
reactor  fuel  will  not  introduce  any  new  kind, 
or  additional  amount  of  fission  product 
material.  Reactcr  core  operating  limits  will 
continue  to  be  determined  and  controlled 
using  NRC  appit>ved  methodologies  as 
required  by  Technical  Speciflcation  5.9.5. 

3.  The  propotpd  change  does  not  involve 
a  signiRcant  re<juction  in  a  margin  of  safety. 

The  use  of  sofrce  material  as  reactor  fuel 
will  not  affect  the  Safety  Limits,  Limiting 
Conditions  for  Operations,  or  other  safety 
analyses  that  support  these  requirements. 
Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  stiff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  app^rs  that  the  three 
standards  of  If)  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determinationi.  Any  comments  received 
within  30  days  after  the  date  of 
publication  oltthis  notice  will  be 
considered  in  making  any  final 
determinatiort 

Normally,  I  le  Commission  will  not 
issue  the  amei  idment  until  the 


expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infirec^uently. 

Wntten  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and 
should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  6D22,  Two  White 
Flint  North,  11545  Rockville  Pike, 
Rockville,  Maryland,  firom  7:30  a.m.  to 
4:15  p.m.  Federal  workdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street.  NW..  Washington,  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  September  30, 1996,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Dociunent  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the  W.  Dale 
Clark  Library,  215  South  15th  Street, 
Omaha,  Nebraska  68102.  If  a  request  for 
a  hearing  or  petition  for  leave  to 
intervene  is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 


Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  bet  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
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requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
signiflcant  hazards  consideration.  The 
final  determination  ivill  serve  to  decide 
when  the  hearing  is  held. 

If  the  Hnal  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-fi«e  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missouri 
l-(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  William 
H.  Bateman,  Director,  Project  Directorate 
IV-2:  petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  E)C  20555- 
0001,  and  to  Perry  D.  Robinson, 
Winston  &  Strawn,  1400  L  Street,  N.W., 
Washington,  DC  20005-3502,  attorney 
for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 


Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  August  23, 1996, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gehnan  Building,  2120  L 
Street,  NW..  Washington,  DC,  and  at  the 
local  pubUc  document  room  located  at 
the  W.  Dale  Clark  Library,  215  South 
15th  Street,  Omaha,  Nebraska  68102. 

Dated  at  Rockville,  Maryland,  this  26th  day 
of  August  1996. 

For  the  Nuclear  Regulatory  Commission. 
L.  Raynard  Wharton, 
Project  Manager,  Project  Directorate  IV-2, 
Division  of  Reactor  Projects  III/IV,  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  96-22342  Filed  8-29-96;  8:45  ami 

BILUNO  CODE  7S«M)1-P 

[Docket  Nos.  50-277  and  50-278] 

Peco  Energy  Company;  Notice  of 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  Nos.  DPR- 
44  and  DPR-56  issued  to  PECO  Energy 
Company  (the  licensee)  for  operation  of 
the  Peach  Bottom  Atomic  Power  Station 
(PBAPS),  Units  2  and  3.  located  in  York 
County,  Pennsylvania. 

The  proposed  amendment  would 
revise  the  safety  limit  minimum  critical 
power  ratios  (SLMCPRs)  to  support  use 
of  GE-13  hiel  at  PBAPS,  Units  2  and  3. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request^involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 


analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

(1)  The  proposed  TS  (technical 
specification)  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  derivation  of  the  cycle-specific 
SLMCPRs  for  incorporation  into  the  TS,  and 
its  use  to  determine  cycle-specific  thermal 
limits,  have  been  performed  using  USNRC 
lU.S.  Nuclear  Regulatory  Commissionj- 
approved  methods  as  discussed  in  "General 
Electric  Standard  Application  for  Reactor 
Fuel,"  NEDE-24011-F-A-ll,  and  U.S. 
Supplement,  NEDE-24011-P-A-ll-US. 
Novemt)er  17, 1995  and  interim 
(reconfirmation)  implementing  procedures. 
This  change  In  SLMCPRs  cannot  increase  the 
probability  or  severity  of  an  accident. 

The  basis  of  the  SLMCPRs  calculation  is  to 
ensure  that  greater  than  99.9%  of  all  fuel  rods 
in  the  core  avoid  boiling  transition  if  the 
limit  is  not  violated.  The  new  SLMCPRs 
preserve  the  existing  margin  to  transition 
boiling  and  fuel  damage  in  the  event  of  a 
postulated  accident.  The  fuel  licensing 
acceptance  criteria  for  the  SLMCPR 
calculation  apply  to  PBAPS,  Unit  2,  Cycle  12 
in  the  same  manner  as  they  have  applied 
previously.  The  probability  of  fuel  damage  is 
not  increased.  Therefore,  the  proposed  TS 
changes  do  not  involve  an  increase  in  the 
probability  or  consequences  iif  an -accident 
previously  evaluated. 

(2)  The  proposed  TS  changes  do  not  create 
the  |X>ssibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  The  SLMCPR  is  a  TS  numerical 
value,  designed  to  ensure  that  transition 
boiling  does  not  occur  in  99.9%  of  all  fuel 
rods  in  the  core  during  the  limiting 
postulated  accident.  It  cannot  create  the 
p>ossibility  of  any  new  type  of  accident  The 
new  SLMCPRs  are  calculated  using  USNRC- 
approved  methods  ("General  Electric 
Standard  Application  for  Reactor  Fuel," 
NEDE-24011-P-A-n,  and  U.S.  Supplement. 
NEDE-240n-P-A-ll-US,  November  17, 

1995)  and  interim  (reconfirmation) 
implementing  procedures. 

(3)  The  proposed  TS  changes  do  not 
involve  a  significant  reduction  in  a  mai;gin  of 
safety. 

The  mai^in  of  safety  as  defined  in  the  TS 
Bases  will  remain  the  same.  The  new 
SLMCPRs  are  calculated  using  USNRC- 
approved  methods  ("General  Electric 
Standard  Application  for  Reactor  Fuel," 
NEDE-240n-P-A-ll,  and  U.S.  Supplement. 
NEDE-24011-P-A-ll-US.  November  17, 

1996)  and  interim  (reconfirmation) 
implementing  procedures  which  are  in 
accordance  with  the  current  fuel  licensing 
criteria. 

The  SLMCPRs  remain  sufficient  to  ensure 
that  greater  than  99.9%  of  all  fuel  rods  in  the 
core  will  avoid  boiling  transition  if  the  limit 
is  not  violated,  thereby  preserving  the  fuel 
cladding  integrity.  Therefore,  the  proposed 
TS  changes  do  not  involve  a  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
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review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination^  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  inaldng  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  shoiild  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  ia  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  nlay  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commissic^  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportiuiity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  actioH  will  occur  very 
infrequently. 

Written  conunents  may  be  submitted 
by  mail  to  the  Chief,  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  hiformation  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and 
should  cite  thq  publication  date  and 
page  number  ajf  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  6D22,  Two  White 
Flint  North,  11]545  Rockville  Pike, 
Rockville,  Maryland,  frt)m  7:30  a.m.  to 
4:15  p.m.  Federal  workdays.  Copies  of 
written  comments  received  may  be 
examined  at  tl^  NRC  Public  Document 
Room,  the  GelAfian  Building,  2120  L 
Street,  NW.,  VVfashington.  DC. 

The  filing  of|requests  for  hearing  and 
petitions  for  leeve  to  intervene  is 
discussed  belojw. 

By  September  30, 1996,  the  licensee 
may  file  a  reqiiest  for  a  hearing  with 
respect  to  issu«nce  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whpse  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  atid  a  petition  for  leave  to 
intervene.  Req  aests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 


Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Dociunent  Room,  the  Gelman 
Building.  2120  L  Street.  NW., 
Washington,  DC.  and  at  the  local  public 
dociunent  room  located  at  the 
Government  Publications  Section,  State 
Library  of  Pennsylvania,  (Regional 
Depository)  Education  Building.  Walnut 
Street  and  Commonwealth  Avenue,  Box 
1601,  Harrisburg,  Pennsylvania  17105.  If 
a  request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affiacted  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 


and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  sjpecific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Conunission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before    . 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555-0001.  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missouri 
l-(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  John  F. 
Stolz:  petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
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name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  to  J.  W.  Durham,  St.,  Esquire, 
Sr.  V.P.  and  General  Counsel.  PECO 
Energy  Company,  2301  Market  Street, 
Philadelphia,  Pennsylvania  19101, 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(aKl)  (iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  March  25, 1996,  as 
supplemented  by  letter  dated  August  23, 
1996,  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Dociunent  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC, 
and  at  the  local  public  document  room 
located  at  the  Government  Publications 
Section,  State  Library  of  Pennsylvania, 
(Regional  Depository)  Education 
Building.  Walnut  Street  and 
Commonwealth  Avenue,  Box  1601, 
Harrisburg,  Pennsylvania  17105. 

Dated  at  Rockville,  Maryland,  this  27th  day 
of  August  1996. 

For  the  Nuclear  Regulatory  Commission. 
Joseph  W.  Shea, 

Project  Manager,  Project  Directorate  1-2 
Division  of  Reactor  Projects — I/II,  Office  of 
Nuclear  Reactor  Regulation. 

IFR  Doc.  96-22343  Filed  8-29-96;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-26558] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
("Act") 

August  23,  1996. 

Notice  is  hereby  given  that  the 
following  niing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 


for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
Septemt)er  16, 1996,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington.  D.C.  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

EUA  Cogenex  Coqwration,  et  al.  (70- 
8879) 

EUA  Cogenex  Corporation 
("Cogenex")  and  EUA  Cogenex-Canada, 
Inc.  ("Cogenex-Canada")  (collectively, 
"Applicants"),  both  of  P.O.  Box  2333, 
Boston,  Massachusetts  02107,  and  both 
wholly-owned  subsidiary  companies  of 
Eastern  Utilities  Associates,  a  registered 
holding  company,  have  filed  an 
application-declaration  under  sections 
9(a),  10, 12(b)  and  13  of  the  Act  and 
rules  45,  54,  90  and  91  thereunder. 

Applicants  propose:  (i)  for  Cogenex- 
Canada  to  form  and  fund  a  wholly 
owned  subsidiary  ("Newco")  which  will 
enter  into  a  general  partnership  with 
Monenco  Agra,  Inc.  ("MA"),  a 
nonassociate  Canadian  business 
corporation,  for  the  purpose  of 
providing  energy  conservation  services 
to  industrial  sector  customers  in  Canada 
("Territory");  (ii)  for  Newco  to  form  and 
fund  a  general  partnership  with  MA 
("JV  ESCO");  (iii)  for  the  Applicants  to 
guarantee  third-party  obligations  of 
Newco  and  the  JV  ESCO  in  an  aggregate 
amount,  together  with  other  investments 
in  Newco,  not  exceeding  $15  million; 
and  (iv)  for  Cogenex-Canada  and  its 
associate  companies  (other  than  an 
associate  company  which  is  a  public 
utility  company)  to  furnish  goods  and 
services  to  JV  ESCO. 

Cogenex-Omada  proposes  to  form  JV 
ESCO  as  a  Canadian  general 
partnership.  Cogenex-Canada  ahd  MA 
will  each  own  a  50%  general 
partnership  interest  in  JV  ESCO  and 
share  equally  in  the  capital 
contributions,  allocation  of  profits  and 
losses  and  distributions  of  JV  ESCO.  JV 
ESCO  will  be  governed  by  a 


management  committee  comprised  of 
one  representative  of  each  partner. 
Cogenex-Canada  and  MA  will  make 
capital  contributions  in  an  amount 
initially  expected  to  be  approximately 
$1,000  each,  which  will  be  used  by  JV 
ESCO  for  working  capital  purposes.  > 
Cogenex-Canada  and  MA  will 
subcontract  personnel  to  JV  ESCO  at 
cost  as  needed  until  such  time,  if  any, 
as  JV  ESCO  employs  its  own  personnel. 

Cogenex-Canada  and  MA  entered  into 
a  letter  agreement  ("Letter  Agreement") 
dated  January  11, 1996  in  which  they 
agreed  to  perform  initial  marketing, 
sales,  auditing,  bidding,  job 
pnxnu«ment  and  performance  activities 
in  preparation  of  forming  JV  ESCO  and 
to  develop  a  long-term  business  plan  for 
JV  ESCO.  The  term  of  the  Letter 
Agreement  is  one  year  ("Interim 
Period"),  unless  terminated  sooner  by: 
(i)  the  formation  of  JV  ESCO;  (ii)  the 
decision  of  one  or  both  of  Cogenex- 
Canada  and  MA;  (iii)  the  bankruptcy  or 
insolvency  of  either  party;  or  (iv)  failure 
to  obtain  the  necessary  corporate  and 
regulatory  approvals.  Cogenex-Canada 
and  MA  will  assign  all  contracts  and 
business  opportunities  obtained  during 
the  Interim  Period  within  the  Territory 
at  cost  to  JV  ESCO.  The  Applicants  and 
MA  will  also  be  reimbursed  by  JV  ESCO 
for  their  expenses  incurred  during  the 
Interim  Period  but  not  previously 
reimbursed,  except  for  products  and 
services  provided  by  affiliates  of  the 
Applicants  and  MA,  which  will  be 
reimbursed  at  standard  market  rates. 

Cogenex-Canada  will  purchase  stock 
fit>m,  and  make  capital  contributions, 
loans  and  open  account  advances  to, 
Newco  ("Investments").  Such  issuance 
and  sale  of  securities,  capital 
contributions,  loans  and  open  account 
advances  will  be  exempt  from  the 
requirement  of  Commission 
authorization  pursuant  to  rules  45  and 
52.  In  addition,  Applicants  state  that  JV 
ESCO  may  borrow  from  third  party 
lenders  through  loans  exempt  from  the 
requirement  of  Commission 
authorization  by  rule  52(b).  Cogenex- 
Canada  and  Cogenex  propose  to 
guarantee  obligations  of  Newco  and  JV 
ESCO  in  an  aggregate  amount  that, 
together  with  the  Investments,  will  not 
exceed  $15  million. 

The  Applicants  request  that  any  goods 
or  services  furnished  by  Cogenex- 
Canada  or  any  of  its  associate 
companies  (other  than  an  associate 
company  that  is  a  public  utility 
company)  to  the  JV  ESCO  be  furnished 
at  prices  that  will  not  exceed  (i)  cost  to 


'  Applicants  state  that  capital  contributions  to  )V 
ESCO  will  be  exempt  from  the  requirement  of 
Commission  authorization  pursuant  to  rule  4S(bK4). 
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the  extent  th^  such  services  are  pass- 
through  servifces  from  EUA  Service 
Corporation,  ind  (ii)  market  prices  to 
the  extent  such  goods  and  services 
originate  fronl  other  associate 
companies,  pursuant  to  an  exception 
from  the  requirements  of  section  13(b) 
and  rules  90  «nd  91  thereimder.  The 
types  of  goods  and  services  which 
Cogenex-Canida  and  its  associate 
companies  wpuld  provide  to  the  JV 
ESCO  would  include  marlceting, 
accounting  aitd  engineering  services  and 
products  used  in  energy  conservation 
projects.  JV  E^O  will  not  be  providing 
goods  or  services  to  Cogenex-Canada  or 
its  associate  oompanies. 

For  the  Comfiission,  by  the  Division  of 
Investment  Matiagement,  pursuant  to 
delegated  authority. 
Margaret  H.  Mcf  arland. 
Deputy  Secretary. 
IFR  Doc.  96-221229  Filed  8-2»-96;  8:45  am] 
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Itorgan  Stan^ 
etal. 


Universal  Funds,  Inc. 


August  23, 199 

AQBiICY:  Seciirities  and  Exchange 

Commission  (the  "SEC"  or  the 

"Commissioi^"). 

ACTION:  Notice  of  Application  for 

Exemption  u^der  the  hivestment 

Company  Ac^  of  1940  ("1940  Act"). 

APPUCANTS:  Morgan  Stanley  Universal 
Funds,  Inc.  ("MS  Fund"),  Morgan 
Stanley  Assell  Management  Inc. 
("MSAM")  atid  Miller  Anderson  & 
Sherrerd,  LLP  ("MAS"). 
RELEVANT  194^  ACT  SECTIONS:  Order 
requested  un^er  Section  6(c)  of  the  1940 
Act  for  exemptions  from  Sections  9(a), 
13(a),  15(a)  afd  15(b)  of  the  1940  Act 
and  Rules  6ei2(b)(15)  and  6e- 
3(T)(b)(15)  thereunder. 
SUMMARY  OF  Appucation:  Applicants 
seek  an  order  to  the  extent  necessary  to 
permit  share^  of  the  MS  Fund  and 
shares  of  anyjother  investment  company 
that  is  designiad  to  fund  insurance 
products  and]  for  which  MSAM  and 
MAS,  or  any  bf  their  affiliates,  may 
serve  as  investment  adviser, 
administratof,  manager,  principal 
underwriter  Qr  sponsor  (collectively,  the 
"Funds")  to  be  sold  to  and  held  by:  (a) 
variable  anniiity  and  variable  life 
insurance  separate  accounts  of  both 
affiliated  and  unaffiliated  life  insurance 
companies  ("Participating  Insurance 
Companies")  and  (b)  qualified  pension 
and  retiremei  it  plans  outside  the 
separate  account  context  ("Qualified 
Flans"). 


RUNG  DATE:  The  application  was  filed 
on  May  1, 1996. 

HEARING  OR  NOTIFICATION  OF  HEARINQ:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  on  this  application  by  writing 
to  the  Secretary  of  the  SEC  and  serving 
Applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
must  be  received  by  the  Commission  by 
5:30  p.m.  on  September  17, 1996,  and 
should  be  accompanied  by  proof  of 
service  on  the  Applicants  in  the  form  of 
an  affidavit  or,  for  lawyers,  a  certificate 
of  service.  Hearing  requests  should  state 
the  nature  of  the  writers  interest,  the 
reason  for  the  request  and  the  issues 
contested.  Persons  may  request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicants,  c/o  Morgan,  Lewis  & 
Bockius  LLP,  Attention:  Richard  W. 
Grant,  Esq.  and  James  B.  Kinunel,  Esq., 
2000  One  Logan  Square,  Philadelphia, 
Pennsylvania  19103-1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joyce  Merrick  Pickholz,  Senior  Counsel, 
or  Patrice  M.  Pitts,  Special  Counsel. 
Office  of  Insurance  Products,  Division  of 
Investment  Management,  at  (202)  942- 
0670. 

SUPPI-BIBfTARY  INFORMATION:  Following 
is  a  siunmary  of  the  application;  the 
complete  application  is  available  for  a 
fee  from  the  Public  Reference  Branch  of 
the  SEC. 

Applicant's  Representatioiu 

1.  The  MS  Fund,  an  open-end, 
management  investment  company 
organized  as  a  Maryland  corporation, 
currently  consists  of  17  separate 
investment  portfolios.  The  MS  Fund 
may  create  additional  portfolios  in  the 
future. 

2.  MSAM  and  MAS  serve  as  the 
investment  advisers  to  the  MS  Fund. 
They  are  wholly  owned  subsidiaries  of 
Morgan  Stanley  Group,  Inc.  and  are 
registered  as  investment  advisers  under 
the  Investment  Advisers  Act  of  1940. 

•    3.  The  MS  Fund  intends  to  offer  its 
shares  to  variable  annuity  separate 
accounts  and  variable  life  insurance 
separate  accounts  established  by 
insurance  companies  that  may  or  may 
not  be  affiliated  with  one  another  and  to 
Qualified  Plans. 

4.  The  Participating  Insurance 
Companies  will  establish  their  own 
separate  accounts  and  design  their  own 
variable  annuity  and  variable  life 
insurance  contracts  ("Contracts").  The 
Funds  will  oflier  shares  to  the  separate 
accounts  and  fulfill  any  conditions  that 


the  Commission  may  impose  upon 
granting  the  order  requested  in  the 
application. 

5.  The  Funds  can  increase  their 
respective  asset  bases  by  selling  shares 
to  Qualified  Plans.  The  Qualified  Plans 
may  choose  a  Fund  as  the  sole 
investment  option,  or  as  one  of  several 
investment  options,  under  a  Plan. 
Participants  in  the  Qualified  Plans  may 
or  may  not  be  given  an  investment 
choice,  depending  upon  the  Qualified 
Plan.  Shares  of  a  Fund  sold  to  a 
Qualified  Plan  will  be  held  by  the 
trustee(s)  of  the  Qualified  Plan  as 
mandated  by  Section  403(a)  of  the 
Employee  Retirement  Income  Security 
Act  ("ERISA").  ERISA  does  not  require 
pass-through  voting  to  be  provided  to 
participants  in  Qualified  Plans. 

Applicants'  Legal  Analysis 

1.  In  connection  with  the  funding  of 
scheduled  premium  variable  life 
insiu^nce  contracts  issued  through  a 
separate  account  registered  under  the 
1940  Act  as  a  unit  investment  trust 
("UIT"),  Rule  6e-2(b)(15)  provides 
partial  exemptions  from  Sections  9(a), 
13(a),  15(a)  and  15(b)  of  the  1940  Act 
The  relief  provided  by  Rule  6e-2  is 
available  to  a  separate  account's 
investment  adviser,  principal 
underwriter,  and  depositor.  The 
exemptions  provided  under  Rule  6e— 
2(b)(15)  are  available  only  where  the 
management  investment  company 
underlying  the  UIT  offiers  its  shares 
"exclusively  to  variable  life  insurance 
separate  accounts  of  the  life  insurer,  or 
of  any  affiliated  life  insurance 
company."  The  use  of  a  common 
management  investment  company  as  the 
underlying  investment  meditun  for  both 
variable  annuity  and  variable  life 
insurance  separate  accounts  is  referred 
to  as  "mixed  funding."  The  use  of  a 
common  investment  company  as  the 
ujiderlying  investment  medium  for 
separate  accounts  of  unaffiliated 
insurance  companies  is  referred  to  as 
"shared  funding."  The  relief  provided 
under  Rule  6e-2(b)(15)  is  not  applicable 
to  a  scheduled  premium  variable  life 
insurance  separate  account  that  owns 
shares  of  an  underlying  fund  where  the 
underlying  fund  offers  its  shares  to  a 
variable  annuity  separate  account  of  the 
same  company  or  of  any  other  affiliated 
or  unaffiliated  life  insurance  company. 
Therefore,  Rule  6e-2(b)(15)  does  not 
provide  exemptive  relief  for  either 
mixed  funding  or  shared  funding. 

2.  Applicants  state  that  with  respect 
to  Rule  6e-2,  exemptive  relief  is  also 
necessary  if  shares  of  the  Funds  are  also 
to  be  sold  to  Qualified  Plans  since  the 
relief  under  Rule  6e-2  is  available  only 
where  shares  are  offered  exclusively  to 
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separate  accounts  of  insurance 
companies. 

3.  In  connection  with  flexible 
premium  variable  life  insurance 
contracts  issued  through  a  separate 
accoiuit  registered  under  the  1940  Act 

as  a  Urr.  Rule  6e-3(T)(b)(15)  provides    n 
partial  exemptions  from  Sections  g(a), 
13(a).  15(a).  and  15(b)  of  the  1940  Act. 
The  exemptions  provided  under  Rule 
6e-3(T)(b)(15)  are  available  only  where 
all  the  assets  of  the  separate  account 
consist  of  the  shares  of  one  or  more 
registered  management  investment 
companies  which  ofl^er  their  shares 
"exclusively  to  separate  accounts  of  the 
life  insurer,  or  of  any  affiliated  Ufe 
insurance  company,  offering  either 
scheduled  or  flexible  contracts,  or  both; 
or  which  also  oflier  their  shares  to 
variable  annuity  separate  accounts  of 
the  life  insurer  or  of  an  affiliated  life 
insurance  company."  Therefore.  Rule 
6e-3(T)  permits  mixed  funding,  but 
does  not  permit  shared  funding. 

4.  Applicants  state  that  with  respect 
to  Rule  6e-3(T).  exemptive  relief  is  also 
necessary  if  shares  of  the  Funds  are  also 
to  be  sold  to  Qualified  Plans  since  the 
reUef  under  Rule  6e-3(T)  is  available 
only  where  shares  are  offered 
exclusively  to  separate  accounts  of 
insurance  companies. 

5.  Applicants  state  that  changes  in  the 
tax  law  have  created  the  opportunity  for 
a  Fund  to  increase  its  asset  base  through 
the  sale  of  its  shares  to  Qualified  Plans. 
Applicants  state  that  Section  817(h)  of 
the  Internal  Revenue  Code  of  1986,  as 
amended  (the  "Code"),  imposes  certain 
diversification  standards  on  the 
underlying  assets  of  the  Contracts  held 
in  a  Fund.  Specifically,  the  Code 
provides  that  such  Contracts  shall  not 
be  treated  as  annuity  contracts  or  life 
insurance  contracts  for  any  period  in 
which  the  underlying  assets  are  not,  in 
accordance  with  regulations  prescribed 
by  the  Treasury  Department,  adequately 
diversified.  On  March  2.  1989.  the 
Treasury  Department  issued  regulations 
which  established  diversification 
requirements  for  the  investment 
portfolios  underlying  variable  contracts. 
Treas.  Reg.  §  1.817-5  (1989).  The 
regulations  provide  that,  to  meet  the 
diversification  requirements,  all  of  the 
beneficial  interests  in  the  investment 
company  must  be  held  by  the  segregated 
asset  accounts  of  one  or  more  insurance 
companies.  The  regulations,  however, 
contain  certain  exceptions  to  this 
requirement,  one  of  which  allows  shares 
in  an  investment  company  to  be  held  by 
the  trustee  of  a  qualified  pension  or 
retirement  plan  without  adversely 
affecting  the  ability  of  shares  in  the 
same  investment  company  also  to  be 
held  by  the  separate  accounts  of 


insurance  companies  in  connection 
with  their  variable  contracts.  Treas.  Reg. 
§  1.817-5(f)(3)(iii). 

6.  Applicants  state  that  the 
promulgation  of  Rules  6e-2  and  6e-3(T) 
under  the  1940  Act  preceded  the 
issuance  of  these  Treasury  regulations. 
Applicants  assert  that,  given  the  then 
current  tax  law,  the  sale  of  shares  of  the 
same  investment  company  to  both 
separate  accounts  and  Qualified  Plans 
could  not  have  been  envisioned  at  the 
time  of  the  adoption  of  Rules  6e- 
2(b)(15)  and  6e-3(T)(b)(15). 

7.  Applicants  therefore  request  relief 
from  Sections  9(a),  13(a),  15(a)  and  15(b) 
of  the  1940  Act,  and  Rules  6e-2(b)(15) 
and  6e-3(T)(b)(15)  thereunder  to  the 
extent  necessary  to  permit  shares  of  the 
Funds  to  be  offered  and  sold  to 
Qualified  Plans  and  to  variable  annuity 
and  variable  life  separate  accounts  in 
connection  with  both  mixed  and  shared 
funding. 

8.  Section  9(a)  of  the  1940  Act 
provides  that  it  is  unlawful  for  any 
company  to  serve  as  investment  adviser 
to  or  principal  underwriter  for  any 
registered  open-end  investment 
company  if  an  affiliated  person  of  that 
company  is  subject  to  a  disqualification 
enumerated  in  Section  9(a)  (1)  or  (2). 
Rules  6e-2(b)(15)  (i)  and  (ii)  and  6e- 
3(T)(b)(15)  (i)  and  (ii)  provide 
exemptions  from  Section  9(a)  under 
certain  circumstances,  subject  to  the 
limitations  on  mixed  and  shared 
funding.  These  exemptions  limit  the 
disqualification  to  affiliated  individuals 
or  companies  that  participate  directly  in 
the  management  or  administration  of 
the  underlying  investment  company. 

9.  AppUcants  state  that  the  partial 
relief  from  Section  9(a)  found  in  Rules 
6e-2(b)(15)  and  6e-3(T)(b)(15).  in  effect, 
limits  the  amount  of  monitoring 
necessary  to  ensure  compliance  with 
Section  9  to  that  which  is  appropriate  in 
Ught  of  the  policy  and  purposes  of  the 
Section.  Applicants  state  that  those 
1940  Act  rules  recognize  that  it  is  not 
necessary  to  apply  the  provisions  of 
Section  9(a)  to  the  many  individuals  in 
a  large  insurance  company  complex, 
most  of  whom  will  have  no  involvement 
in  matters  pertaining  to  investment 
companies  within  that  organization. 
Applicants  note  that  the  Participating 
Insurance  Companies  are  not  expected 
to  play  any  role  in  the  management  or 
administration  of  the  Fimds.  Therefore, 
Applicants  assert,  applying  the 
restrictions  of  Section  9(a)  serves  no 
regulatory  purpose.  The  application 
states  that  the  relief  requested  should 
not  be  affected  by  the  proposed  sale  of 
shares  of  the  Funds  to  Qualified  Plans 
because  the  Plans  are  not  investment 


companies  are  not,  therefore,  subject  to 
Section  9(a). 

10.  Rules  6e-2(b)(15)(iii)  and  6e- 
3(T)(b)(15)(iii)  under  the  1940  Act 
assume  the  existence  of  a  pass-through 
voting  requirement  with  respect  to 
management  investment  company 
shares  held  by  a  separate  account.  The 
application  states  that  the  Participating 
Insurance  Companies  will  provide  pass- 
through  voting  privileges  to  all  Contract 
owners  so  long  as  the  Commission 
interprets  the  1940  Act  to  require  such 
privileges. 

11.  Rules  6e-2(b)(15)(iii)(A)  and  6e- 
3(T)(b)(15)(iii)(A)  provide  that  the 
insurance  company  may  disregard 
voting  instructions  of  its  contract 
owners  with  respect  to  the  investments 
of  an  underlying  fund,  or  any  contract 
between  a  hind  and  its  investment 
adviser,  when  required  to  do  so  by  an 
insurance  regulatory  authority.  Also. 
Rules  6e-2(b)(15)(iii)(B)  and  6e- 
3(T)(b)(15)(iii)(B)  provide  that  the 
insurance  company  may  disregard 
voting  instructions  of  its  contract 
owners  if  the  contract  owners  initiate 
any  change  in  the  company's 
investment  poUcies,  principal 
underwriter,  or  any  investment  adviser, 
provided  that  disregarding  such  voting 
instructions  is  reasonable  and  subject  to 
the  other  provisions  of  paragraphs 
(b)(15)(ii)  and  (b)(7)(ii)  (B)  and  (C)  of 
each  rule. 

12.  Applicants  represent  that  the  sale 
of  Fund  shares  to  Qualified  Plans  does 
not  affect  the  relief  requested  in  this 
regard.  As  noted  previously  by 
Applicants,  shares  of  the  Funds  sold  to 
Qualified  Plans  would  be  held  by  the 
trustees  of  such  Qualified  Plans  as 
required  by  Section  403(a)  of  ERISA. 
Section  403(a)  also  provides  that  the 
trustee(s)  must  have  exclusive  authority 
and  discretion  to  manage  and  control 
the  Qualified  Plan  with  two  exceptions: 
(a)  when  the  Qualified  Plan  expressly 
provides  that  the  trustee(s)  is  (are) 
subject  to  the  direction  of  a  named 
fiduciary  who  is  not  a  trustee,  in  which 
case  the  trustee(s)  is  (are)  subject  to 
proper  directions  made  in  accordance 
with  the  terms  of  the  Qualified  Plan  and 
not  contrary  to  ERISA;  and  (b)  when  the 
authority  to  manage,  acquire  or  dispose 
of  assets  of  the  Qualified  Plan  is 
delegated  to  one  or  more  investment 
managers  pursuant  to  Section  402(c)(3) 
of  ERISA.  Unless  one  of  the  two 
exceptions  stated  in  Section  403(a) 
applies.  Qualified  Plan  trustees  have  the 
exclusive  authority  and  responsibility 
for  voting  proxies.  Where  a  named 
fiduciary  appoints  an  investment 
manager,  the  investment  manager  has 
the  responsibility  to  vote  the  shares  held 
unless  the  right  to  vote  such  shares  is 
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reserved  to  1  he  trustees  or  to  the  named 
fiduciary.  In  any  event,  there  is  no  pass- 
through  voting  to  the  participants  in 
such  Qualified  Plans.  Accordingly, 
Applicants  jiote  that,  unlike  the  case 
with  insurance  company  separate 
accounts,  the  issue  of  the  resolution  of 
material  irr*:oncilable  conflicts  with 
respect  to  voting  is  not  present  with 
Qualified  Pllans. 

13.  Applicants  state  that  no  increased 
conflicts  of  interest  would  be  present  by 
the  grantingj  of  the  requested  relief. 
Applicants  tssert  that  shared  funding 
does  not  present  any  issues  that  do  not 
already  exist  where  a  single  insurance 
company  is  licensed  to  do  business  in 
several,  or  all,  states.  Applicants  note 
that  where  insurers  are  domiciled  in 
different  states,  it  is  possible  that  the 
state  insurance  regulatory  body  in  a 
state  in  which  one  insurance  company 
is  domiciled  could  require  action  that  is 
inconsistent  with  the  requirements  of 
insurance  regulators  in  one  or  more 
other  states  bi  which  other  insurance 
companies  are  domiciled.  Applicants 
submit  that  this  possibility  is  no 
difierent  and  no  greater  than  exists 
where  a  single  insurer  and  its  affiliates 
offiar  their  i$8urance  products  in  several 
states. 

14.  Applicants  further  submit  that 
affiliaticMi  dbes  not  reduce  the  potential 
for  differences  among  state  regulatory 
requirements.  In  any  event,  the 
conditions  (adapted  from  the  conditions 
included  in  Rule  6e-3(T)(b)(15)) 
discussed  below  are  designed  to 
safeguard  against  any  adverse  effects 
that  these  differences  may  produce.  If  a 
particular  state  insurance  regulator's 
decision  conflicts  with  the  majority  of 
other  state  gegulators,  the  affected 
insurer  may  he  required  to  withdraw  its 
separate  account's  investment  in  the 
relevant  portfolio  or  underlying  fund. 

15.  Applicants  also  state  that 
affiliation  does  not  eliminate  the 
potential,  i^any  exists,  for  divergent 
judgments  is  to  the  advisability  or 
legality  of  s^  change  in  investment 
policies,  principal  underwriter,  or 
investment  adviser  initiated  by  owners 
of  the  Contacts.  Potential  disagreement 
is  limited  by  the  requirement  that  the 
Participating  Insurance  Company's 
disregard  of  voting  instructions  be  both 
reasonable  and  based  on  specified  good 
faith  deterniinations.  However,  if  a 
Participating  Insurance  Company's 
decision  to  disregard  Contract  owner 
instruction^  represents  a  minority 
position  or  would  preclude  a  majority 
vote  approving  a  particular  change,  such 
Participating  Insurance  Company  may 
be  required,  at  the  election  of  a  Fund, 

to  withdra\  f  its  investment  in  that  Fund. 


No  charge  or  penalty  will  be  imposed  as 
a  result  of  such  withdrawaL 

16.  Applicants  state  that  there  is  no 
reason  why  the  investment  policies  of  a 
Fund  would  or  should  be  materially 
different  bom  what  those  policies 
would  or  should  be  if  that  Fund  served 
as  a  funding  medium  for  only  variable 
annuity  or  only  variable  life  insurance 
contracts.  Moreover,  Applicants 
represent  that  the  Funds  will  not  be 
managed  to  favor  or  disfavor  any 
particular  insurance  company  or  type  of 
Contract. 

17.  Section  817(h)  imposes  certain 
diversification  standards  on  the 
underlying  assets  of  variable  annuity 
contracts  and  variable  life  insurance 
contracts  held  in  the  portfolios  of 
management  investment  companies. 
Treasury  Regulation  §  1.187-5(f)(3)(iii), 
which  established  diversification 
requirements  for  such  portfolios, 
specifically  permits  "qualified  pension 
or  retirement  plans"  and  separate 
accounts  to  share  the  same  imderlying 
management  investment  company. 
Therefore,  Applicants  have  concluded 
that  neither  the  Code,  nor  the  Treasury 
Regulations  or  the  Revenue  Rulings 
thereunder  present  any  inherent 
conflicts  of  interest  if  Qualified  Plans, 
variable  aiuiuity  separate  accoimts  and 
variable  life  insurance  separate  accounts 
all  invest  in  the  same  management 
investment  company. 

18.  Applicants  state  that  while  there 
are  differences  in  the  manner  in  which 
distributions  are  taxed  for  variable 
annuity  contracts,  variable  life 
insurance  contracts  and  Qualified  Plans, 
these  tax  consequences  do  not  raise  any 
conflicts  of  interest.  When  distributions 
are  to  be  made,  and  the  separate  account 
or  the  Qualified  Plan  is  unable  to  net 
purchase  payments  to  make  the 
distributions,  the  separate  account  or 
the  Qualified  Plan  will  redeem  shares  of 
a  Fund  at  their  net  asset  value.  The 
Qualified  Plan  will  then  make 
distributions  in  accordance  with  the 
terms  of  the  Qualified  Plan  and  the 
Participating  Insurance  Company  will 
make  distributions  in  accordance  with 
the  terms  of  the  Contract. 

19.  With  respect  to  voting  rights. 
Applicants  state  that  it  is  possible  to 
provide  an  equitable  means  of  giving 
such  voting  rights  to  Contract  owners 
and  to  the  trustees  of  Qualified  Plans. 
Applicants  represent  that  the  transfer 
agent  for  a  Fund  will  inform  each 
Participating  Insurance  Company  of  its 
share  ownership  in  each  separate 
account,  and  will  inform  the  trustees  of 
Qualified  Plans  of  their  holdings.  Each 
Participating  Insurance  Company  will 
then  solicit  voting  instructions  in 


accordance  with  Rules  6e-2  and  6e^ 

3fn. 

20.  Applicants  contend  that  the 

ability  of  a  Fund  to  sell  its  shares 
directly  to  Qualified  Plans  does  not 
create  a  "senior  seciuity,"  as  such  term 
is  defined  under  Section  18(g)  of  the 
1940  Act,  with  respect  to  any  Contract 
owner  as  opposed  to  a  participant  under 
a  Qualified  Plan.  Regardless  of  the  rights 
and  benefits  of  participants  and 
Contract  ownere  under  the  respective 
Qualified  Plans  and  Contracts,  the 
Qualified  Plans  and  the  separate 
accounts  have  rights  only  with  respect 
to  their  shares  of  a  Fimd.  Such  shares 
may  be  redeemed  only  at  net  asset 
value.  No  shareholder  of  a  Fund  has  any 
preference  over  any  other  shareholder 
with  respect  to  distribution  of  assets  at 
payment  of  dividends. 

21.  Finally,  Applicants  state  that  there 
are  no  conflicts  between  Contract 
owners  and  participants  under  the 
Qualified  Plans  with  respect  to  the  state 
insurance  conunissioners'  veto  powers 
(direct  with  respect  to  variable  Ufe 
insurance  and  indirect  with  respect  to 
variable  annuities)  over  investment 
objectives.  The  basic  premise  of 
shareholder  voting  is  that  not  all 
shareholders  may  agree  with  a 
particular  proposal.  This  does  not  mean 
that  there  are  inherent  conflicts  of 
interest  between  shareholdere.  Hie  state 
insurance  commissioners  have  been 
given  the  veto  power  in  recognition  of 
the  fact  that  an  insiuance  company 
cannot  simply  request  redemption  of 
shares  held  in  its  separate  account  and 
have  those  shares  redeemed  out  of  one 
Fund  and  the  proceeds  invested  in 
another  Fund.  Generally,  to  accomplish 
such  redemptions  and  transfers, 
complex  and  time  consiuning 
transactions  must  be  undertaken.  In 
contrast,  trustees  of  Qualified  Plans  can 
make  the  decision  quickly  and 
implement  the  redemption  of  shares 
from  a  Fund  and  reinvest  the  monies  in 
another  funding  vehicle  without  the 
same  regulatory  impediments  or,  as  is 
the  case  with  most  Qualified  Plans,  even 
hold  cash  pending  suitable  investment. 
Based  on  the  foregoing,  Applicants 
represent  that  even  should  there  arise 
issues  where  the  interests  of  Contract 
owners  and  the  interests  of  Qualified 
Plans  conflict,  the  Issues  can  be  almost 
immediately  resolved  because  the 
trustees  of  tlie  Qualified  Plans  can, 
independently,  redeem  shares  out  of  the 
Funds. 

22.  Applicants  state  that  various 
factors  have  kept  certain  insurance 
companies  from  offering  variable 
annuity  and  variable  life  insurance 
contracts.  According  to  Applicants, 
these  fectors  include:  the  cost  of 
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organizing  and  operating  an  investment 
funding  medium;  the  lack  of  expertise 
with  respect  to  investment  management; 
and  the  lack  of  name  recognition  by  the 
public  of  certain  insurers  as  investment 
professionals.  Applicants  contend  that 
use  of  the  Fund  as  common  investment 
media  for  the  Contracts  would  ease 
these  concerns.  Participating  Insxuance 
Companies  would  benefit  not  only  from 
the  investment  and  administrative 
expertise  of  MSAM  and  MAS,  but  also 
from  the  cost  efficiencies  and 
investment  flexibility  afforded  by  a  large 
pool  of  funds.  Applicants  state  that 
making  the  Funds  available  for  mixed 
and  shared  funding  may  encourage 
more  insurance  companies  to  offier 
variable  contracts  such  as  the  Contracts 
which  may  then  increase  competition 
with  respect  to  both  the  design  and  the 
pricing  of  variable  contracts.  Applicants 
submit  that  this  can  be  expected  to 
result  in  greater  product  variation  and 
lower  charges.  Thus,  Applicants 
represent  that  Contract  owners  would 
benefit  because  mixed  and  shared 
funding  will  eliminate  a  significant 
portion  of  the  costs  of  establishing  and 
administering  separate  funds.  Moreover, 
Applicants  assert  that  sales  of  shares  of 
the  Funds  to  Qualified  Plans  should 
increase  the  amount  of  assets  available 
for  investment  by  the  Funds.  This 
should,  in  turn,  promote  economies  of 
scale,  permit  increased  safety  of 
investments  through  greater 
diversification. 

Applicants'  Conditiom 

Applicants  have  consented  to  the 
following  conditions  if  an  order  is 
granted: 

1.  A  majority  of  the  Board  of  Directors 
of  a  Fund  ("Board")  shall  consist  of 
persons  who  are  not  "interested 
persons"  of  the  Fund,  as  defined  by 
Section  2(a)(19)  of  the  1940  Act  and  the 
rules  thereunder  and  as  modified  by  any 
applicable  orders  of  the  Commission, 
except  that,  if  this  condition  is  not  met 
by  reason  of  the  death,  disqualificaction, 
or  bona  fide  resignation  of  any  trustee 
or  director,  then  the  operation  of  this 
condition  shall  be  suspended:  (a)  for  a 
period  of  45  days  if  the  vacancy  or 
vacancies  may  be  filled  by  the  Board;  (b) 
for  a  period  of  60  days  if  a  vote  of 
shareholders  is  required  to  fill  the 
vacancy  or  vacancies;  or  (c)  for  such 
longer  period  as  the  Commission  may 
prescribe  by  order  upon  application. 

2.  Each  Board  will  monitor  its 
respective  Fund  for  the  existence  of  any 
material  irreconcilable  conflict  among 
the  interests  of  the  Contract  owners 
investing  in  the  separate  accounts  and 
in  the  Fund.  A  material  irreconcilable 
conflict  may  arise  for  a  variety  of 


reasons,  including:  (a)  an  action  by  any 
state  insurance  regulatory  authority;  (b) 
a  change  in  applicable  federal  or  state 
insurance,  tax,  or  securities  laws  or 
regulations,  or  a  public  ruling,  private 
letter  ruling,  no-action  or  interpretative 
letter,  or  any  similar  action  by 
insurance,  tax,  or  securities  regulatory 
authorities;  (c)  an  administrative  or 
judicial  decision  in  any  relevant 
proceeding;  (d)  the  manner  in  which  the 
investments  of  the  Fund  are  managed; 
(e)  a  difference  in  voting  instructions 
given  by  owners  of  variable  annuity 
contracts  and  owners  of  variable  life 
insurance  contracts;  or  (f)  a  decision  by 
a  Participating  Insurance  Company  to 
disregard  the  voting  instructions  of 
Contract  owners. 

3.  If  a  Qualified  Plan  becomes  an 
owner  of  10%  or  more  of  the  assets  of 
a  Fund,  such  Plan  will  execute  a  fund 
participation  agreement  with  that  Fund. 
At  the  time  of  its  initial  purchase  of  the 
shares  of  the  Fund,  the  Qualified  Plan 
will  acknowledge  this  condition  in  its 
application  to  piut^hase  the  shares. 

4.  The  Participating  Insurance 
Companies,  MSAM  and  MAS  (or  any 
other  investment  adviser  of  a  Fund),  and 
any  Qualified  Plan  that  executes  a  Fund 
participation  agreement  upon  becoming 
an  owner  of  10%  or  more  of  the  assets 
of  a  Fund  (the  "Participating  Entities"), 
will  report  any  potential  or  existing 
conflicts  to  the  Board.  Participating 
Entities  will  be  responsible  for  assisting 
the  Board  in  carrying  out  its 
responsibilities  under  these  conditions 
by  providing  the  Board  with  an 
information  reasonably  necessary  for  the 
Botutl  to  consider  any  issues  raised. 
This  responsibility  includes,  but  is  not 
limited  to,  an  obligation  by  each 
Participating  Insurance  Company  to 
inform  the  Board  whenever  Contract 
owner  voting  instructions  are 
disregarded.  The  responsibility  to  report 
such  information  and  conflicts  and  to 
assist  the  Board  will  be  contractual 
obligations  of  the  Participating 
Insurance  Companies  and  Qualified 
Plans  investing  in  the  Fund,  and  these 
responsibilities  will  be  carried  out  with 
a  view  only  to  the  interests  of  Contract 
owners  and  Qualified  Plan  participants. 

5.  If  it  is  determined  by  a  majority  of 
the  Board,  or  by  a  majority  of  its 
disinterested  directors,  that  a  material 
irreconcilable  conflict  exists,  the 
relevant  Participating  Entities  shall,  at 
their  expense  and  to  the  extent 
reasonably  practicable  (as  determined 
by  a  majority  of  the  disinterested 
directors),  take  whatever  steps  are 
necessary  to  remedy  or  eliminate  the 
irreconcilable  material  conflict,  up  to 
and  including:  (a)  Withdrawing  the 
assets  allocable  to  some  or  all  of  the 


separate  accounts  from  a  Fund  and 
reinvesting  such  assets  in  a  different 
investment  medium  including  another 
portfolio  of  that  Fund,  or  submitting  the 
question  of  whether  such  segregation 
should  be  implemented  to  a  vote  of  all 
affected  Contract  owners  and,  as 
appropriate,  segregating  the  assets  of 
any  appropriate  group  (i.e.,  variable 
aimuity  Contract  owners  or  variable  life 
insurance  Contract  owners  of  one  or 
more  Participating  Insurance 
Companies)  that  votes  in  favor  of  such 
segregation,  or  offering  to  the  affected 
Contract  owners  the  option  of  making 
such  a  change;  (b)  withdrawing  the 
assets  allocable  to  some  or  all  of  the 
Qualified  Plans  from  a  Fund  or 
individual  portfolio  thereof  and 
reinvesting  those  assets  in  a  different 
investment  medium,  including  another 
portfolio  of  that  Fund;  and  (c) 
establishing  a  new  registered 
management  investment  company  or 
managed  separate  account.  If  a  material 
irreconcilable  conflict  arises  because  of 
a  Participating  Insurance  Company's 
decision  to  disregard  voting  instructions 
of  the  owners  of  the  Contracts,  and  that 
decision  represents  a  minority  position 
or  would  preclude  a  majority  vote,  the 
Participating  Insurance  Company  may 
be  required,  at  the  election  of  a  Fund, 
to  withdraw  its  separate  account's 
investment  in  that  Funds,  and  no  charge 
or  penalty  will  be  imposed  as  a  result 
of  such  withdrawal. 

6.  The  responsibility  to  take  remedial 
action  in  the  event  of  a  Board 
determination  of  an  irreconcilable 
material  conflict  and  to  bear  the  cost  of 
such  remedial  action  shall  be  a 
contractual  obligation  of  all 
Participating  Entities  under  the 
agreements  governing  their  participation 
in  the  Funds.  The  responsibility  to  take 
such  remedial  action  shall  be  carried 
out  with  a  view  only  to  the  interests  of 
Contract  owners  and  participants  in 
Qualified  Plans. 

7.  For  purposes  of  condition  5,  a 
majority  of  the  disinterested  members  of 
the  Board  shall  determine  whether  any 
proposed  action  adequately  remedies 
any  material  irreconcilable  conflict,  but, 
in  no  event  will  a  Fund,  or  any  of  its 
advisers,  be  required  to  establish  a  new 
funding  medium  for  any  Contract. 
Further,  no  Participating  Insurance 
Company  shall  be  required  by  condition 
5  to  establish  a  new  funding  medium  for 
any  Contract  if  an  oflier  to  do  so  had 
been  declined  by  a  vote  of  a  majority  of 
Contract  owners  materially  affected  by 
the  irreconcilable  material  conflict. 

8.  A  Board's  determination  of  the 
existence  of  an  irreconcilable  material 
conflict  and  its  implications  will  be 
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made  known  promptly  and  in  writing  to 
all  Participating  Entities. 

9.  Participating  Insurance  Company 
will  provide  pass-through  voting 
privileges  to  all  Contract  owners  so  long 
as  the  Commission  continues  to 
interpret  the  |940  Act  as  requiring  pass- 
through  voting  privileges  for  Contract 
owners. 

Accordingly,  the  Participating 
Insurance  Companies  will  vote  shares  of 
a  Fund  held  i»  their  separate  accoimts 
in  a  manner  consistent  with  voting 
instructions  timely  received  from 
Contract  owners.  Each  Participating 
Insurance  Company  will  vote  shares  of 
a  Fund  held  ia  the  Participating 
Insurance  Company's  separate  accounts 
for  which  no  voting  instructions  from 
Contract  ownars  are  timely  received,  as 
well  as  shares  of  that  Fund  which  the 
Participating  Insurance  Company  itself 
owns,  in  the  same  proportion  as  those 
shares  of  the  Fund  for  which  voting 
instructions  fi!om  Contract  owners  are 
timely  received.  Participating  Insurance 
Companies  will  be  responsible  for 
assuring  that  sach  of  their  separate 
accounts  participating  in  a  Fund 
calculates  voting  privileges  in  a  manner 
consistent  with  otiier  Participating 
Insurance  Companies.  The  obligation  to 
calculate  voting  privileges  in  a  manner 
consistent  witt  all  other  separate 
accounts  will  be  a  contractual  obligation 
of  all  Participating  Insurance  Companies 
under  the  agreements  governing  their 
participation  in  the  Fimds. 

10.  Each  Fupd  will  comply  with  all 
provisions  of  the  1940  Act  requiring 
voting  by  shareholders  (which,  for  these 
purposes,  shall  be  the  persons  having  a 
voting  interest  in  the  shares  of  a  Fund), 
and,  in  particular,  each  Fimd  will  either 
provide  for  annual  meetings  (except  to 
the  extent  that  the  Commission  may 
interpret  Section  16  of  the  1940  Act  not 
to  require  suc|i  meetings)  or  comply 
with  Section  16(c)  of  the  1940  Act, 
(although  the  Fund  is  not  within  the 
trusts  describad  in  Section  16(c)  of  the 
1940  Act),  as  Well  as  with  Section  16(a), 
and,  if  applicible.  Section  16(b)  of  the 
1940  Act.  Further,  each  Fund  will  act  in 
accordance  wfth  the  Commission's 
interpretation!  of  the  requirements  of 
Section  16(a)  jwith  respect  to  periodic 
elections  of  directors  and  with  whatever 
rules  the  Commission  may  promulgate 
with  respect  thereto. 

11.  Each  Fi^d  will  notify  all 
Participating  Insurance  Companies  that 
separate  account  prospectus  disclosure 
regarding  potential  risks  of  mixed  and 
shared  funding  may  be  appropriate. 
Further,  eachiFund  will  disclose  in  its 
prospectus  that  (a)  the  Fund  is  intended 
to  be  a  funding  vehicle  for  all  ty|}es  of 
variable  annu  ity  and  variable  life 


insurance  contracts  offered  by  various 
instirance  companies  and  for  certain 
qualified  pension  and  retirement  plans, 
(b)  material  irreconcilable  conflicts 
possibly  may  arise,  and  (c)  the  Fund's 
Board  will  monitor  events  in  order  to 
identify  the  existence  of  any  material 
irreconcilable  conflicts  and  to  determine 
what  action,  if  any,  should  be  taken  in 
response  to  any  such  conflict. 

12.  If  and  to  the  extent  that  Rules  6e- 
2  and  6e-3(T)  under  the  1040  Act  are 
amended  (or  if  Rule  6e-3  is  adopted)  to 
provide  exemptive  relief  from  any 
provision  of  the  1940  Act  or  the  rules 
thereimder  with  respect  to  mixed  and 
shared  funding  on  terms  and  conditions 
materially  different  from  any 
exemptions  granted  in  the  order 
requested  by  Applicants,  then  the  Funds 
and/or  the  Participating  Entities,  as 
appropriate,  shall  take  such  steps  as 
may  be  necessary  to  comply  with  Rules 
6e-2  and  6e-3(T).  as  amended,  and  Rule 
6e-3,  as  adopted,  to  the  extent  such 
rules  are  applicable. 

13.  No  less  frequently  than  annually, 
the  Participating  Entities  shall  submit  to 
the  relevant  Board  such  reports, 
materials,  or  data  as  that  Board  may 
reasonably  request  so  the  Board  may 
carry  out  fully  the  conditions  contained 
in  these  express  conditions.  Such 
reports,  materials,  and  data  shall  be 
submitted  more  frequently  if  deemed 
appropriate  by  a  Board.  The  obligations 
of  the  Participating  Entities  to  provide 
these  reports,  materials,  and  data  to  a 
Board  shall  be  a  contractual  obligation 
under  the  agreements  governing  their 
participation  in  the  Fund. 

14.  All  reports  received  by  a  Board  of 
potential  or  existing  conflicts,  and  all 
Board  action  with  regard  to  (a) 
determining  the  existence  of  a  conflict, 
(b)  notifying  Participating  Entities  of  a 
conflict,  and  (c)  determining  whether 
any  proposed  action  adequately 
remedies  a  conflict,  will  be  properly 
recorded  in  the  minutes  of  the 
appropriate  Board  or  other  appropriate 
records.  Such  minutes  or  other  records 
shall  be  made  available  to  the 
Commission  upon  request. 

Conclusion 

For  the  reasons  and  upon  the  facts 
stated  above.  Applicants  asserts  that  the 
requested  exemptions  are  appropriate  in 
the  public  interest  and  consistent  with 
the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarlaad, 
Deputy  Secretary. 

(PR  Doc.  96-22228  Filed  8-29-96;  8:45  am) 
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Quantitative  Group  of  Funda,  at  al.; 
Notice  of  Application 

August  26, 1996. 

agency:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANTS:  Quantitative  Group  of 
Funds  ("Quantitative"),  The  One  Group 
("One  Group,"  together  with 
Quantitative,  the  "Trusts"),  Quantitative 
Advisors  Inc.  ("Quantitative  Advisors"), 
Banc  One  Investment  Advisors 
Corporation  ("Banc  One,"  and  together 
with  Quantitative  Advisors,  the 
"Advisors"),  and  Boston  International 
Advisors,  hic.  ("BIA"). 
RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  6(c)  of  the  Act  for  an 
exemption  from  section  15(a)  of  the  Act. 
SUMMARY  OF  APPLICATION:  Hie  order 
would  permit  the  implementation, 
without  shareholder  approval,  of  new 
sub-advisory  contracts  for  a  period  of  up 
to  120  days  following  the  date  of  the 
change  in  control  of  BIA.  the  sub- 
adviser  to  the  Trusts.  The  order  also 
would  permit  BIA  to  receive  from  the 
Trusts  fees  earned  under  the  new  sub- 
advisory  contracts  following  approval 
by  the  Trusts'  shareholders. 
FNJNQ  DATE:  The  application  was  filed 
on  August  15, 1996.  Applicants  have 
agreed  to  file  an  amendment  during  the 
notice  period,  the  substance  of  which  is 
included  in  this  notice. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  tiie  SEC  by  5:30  p.m.  on 
September  20, 1996  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit, 
or,  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  of  a 
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hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street.  N.W.,  Washington,  D.C.  20549. 
Applicants:  Quantitative  and 
Quantitative  Advisors.  55  Old  Bedford 
Road,  Lincoln,  Massachusetts  01773; 
One  Group,  3435  Stelzer  Road, 
Columbus.  Ohio  43219;  Banc  One.  774 
Park  Meadow  Road.  Columbu$,  Ohio 
43271;  and  BIA,  75  State  Street,  Boston, 
Massachusetts  02109. 
FOB  FURTHER  INFORMATION  CONTACT: 
Marianne  H.  Khawly,  Staff  Attorney,  at 
(202)  942-0562,  or  Alison  E.  Baur, 
Branch  Chief,  at  (202)  942-0564 
(EHvision  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  at  the  SEC's  Public 
Reference  Branch. 

Applicants'  R^resentations 

1.  The  Trusts  are  open-end, 
management  investment  companies 
registered  under  the  Act.  Quantitative 
International  Equity  Fund  and 
Quantitative  Foreign  Frontier  Fund  are 
series  of  Quantitative  and  The  One 
Group  International  Equity  Index  Fund 
is  a  series  of  One  Group  (the  series  are 
referred  to  collectively  as  the  "Funds"). 
Quantitative  Advisors  serves  as 
investment  adviser  to  the  Quantitative 
Funds  and  Banc  One  serves  as 
investment  adviser  to  the  One  Group 
Fund.  BIA  provides  sub-advisory 
services  to  each  Fund  pursuant  to 
certain  sub-advisory  agreements  (the 
"Existing  Sub-Advisory  Agreements"). 

2.  Independence  Investment 
Associates.  Inc.  ("DA"),  pursuant  to  an 
agreement  dated  July  31. 1996  (the 
"Stock  Purchase  Agreement")  among 
nA,  BIA,  and  all  of  the  stockholders  of 
BIA  (the  "Stockholders"),  will  acquire, 
subject  to  the  satisfaction  or  waiver  of 
certain  conditions,  control  of  BIA  by 
purchasing  100%  of  BLA's  outstanding 
shares  of  capital  stock  from  the 
Stockholders  (the  "Stock  Purchase"). 
Following  the  consummation  of  the 
transactions  provided  for  under  the 
Stock  Purchase  Agreement  (the 
"Closing"),  it  is  anticipated  that  BIA 
will  change  its  name  to  Independence 
International  Associates,  Inc. 

3.  The  Closing  is  subject  to  the 
satisfaction  or  waiver  of  several 
conditions,  including  certain  conditions 

►•relating  to  the  acquisition  of  advisory 
client  consents.  The  Stock  Purchase 
Agreement  provides  that  transfer  of 
ownership  of  BIA 's  shares  will  take 
place  at  the  Closing.  BLA  reasonably 


believes  that  the  Closing  may  take  place 
by  October  1, 1996,  although  unforeseen 
circumstances  could  cause  a  delay.  The 
Stock  Piut:hase  will  result  in  a  change 
of  control  of  BLA.  Accordingly,  the 
change  of  control  will  result  in  the 
assignment  of  the  Existing  Sub- Advisory 
Agreements  and  the  termination  of  each 
such  agreement  according  to  its  terms. 

4.  Applicants  seek  an  exemption  to 
permit  the  implementation,  without 
shareholder  approval,  of  new  sub- 
advisory  agreements  among  the  Fimds, 
the  Advisors,  and  BIA.  The  requested 
exemption  would  cover  an  interim 
period  of  not  more  than  120  days  (the 
"Interim  Period")  beginning  on  the 
Closing  date  and  continuing  through  the 
date  new  sub-advisory  agreements  are 
approved  or  disapproved  by  the  Funds' 
shareholders  (but  in  no  event  later  than 
March  1, 1997).  During  the  Interim 
Period,  hat  portion  of  the  advisory  fees 
paid  the  Advisors  to  BIA  for  sub- 
advisory  services  would  be  paid  into 
escrow. 

5.  The  sub-advisory  agreements 
among  JBIA,  the  Advisors,  and  each 
Fimd  to  be  entered  into  upon 
consummation  of  the  Stock  Purchase 
(collectively,  the  "New  Sub-Advisory 
Agreements")  are  identical  to  the 
Existing  Sub-Advisory  Agreements, 
except  for  their  effective  dates,  escrow 
provisions,  and  as  described  below.  For 
each  Fimd,  except  the  One  Group  Fund, 
the  fee  levels  for  sub-advisory  services 
will  remain  the  same  as  in  the  Existing 
Sub-Advisory  Agreement.  The  New 
Sub-Advisory  Agreement  between  BIA 
and  Banc  One  (the  "New  Banc  One 
Agreement"),  however,  will  provide  for 
higher  fees  than  those  which  are 
payable  to  BLA  under  its  Existing  Sub- 
Advisory  Agreement  with  Banc  One. 
These  higher  fees  were  separately 
negotiated  from,  and  are  in  no  way 
connected  with,  the  Stock  Purchase. 
The  New  Banc  One  Agreement  will  be 
submitted  for  the  approval  of  the  One 
Group  Fund's  shareholders,  and  the 
higher  fees,  if  approved,  will  be  payable 
only  to  BLA  from  and  after  the  date  of 
such  approval.  No  exemption  from  the 
provisions  of  section  15(a)  of  the  Act  is 
being  sought  with  respect  to  the 
approval  of  the  higher  fees. 

6.  In  accordance  with  section  15(c)  of 
the  Act,i  the  board  of  trustees  (the 
"Board")  of  Quantitative  met  on  July  9, 


*  Section  15(c)  provides,  in  relevant  part,  that  it 
shall  be  unlawful  for  any  registered  investment 
company  to  enter  into  an  investment  advisory 
contract  unless  the  terms  of  such  contract  have  been 
approved  by  the  vote  of  a  majority  of  directors,  who 
are  not  parties  to  such  contract  or  interested 
persons  of  any  such  party,  cast  in  person  at  a 
meeting  called  for  the  purpose  of  voting  on  such 
approval. 


1996  and  the  Board  of  One  Group  met 
on  May  21, 1996  and  determined  that 
the  New  Sub-Advisory  Agreements 
would  be  in  the  best  interests  of  the 
respective  Funds  and  their 
shareholders.  The  Boards,  including  a 
majority  of  the  disinterested  trustees, 
voted  to  approve  the  New  Sub-Advisory 
Agreements. 

7.  Applicants  propose  to  enter  into  an 
escrow  arrangement  with  an  unaffiliated 
financial  institution.  The  arrangement 
would  provide  that:  (a)  the  portion  of 
the  Advisors'  fees  payable  by  the 
Advisors  to  BIA  during  the  Interim 
Period  under  the  New  Sub-Advisory 
Agreements  would  be  paid  into  an 
interest-bearing  escrow  account 
maintained  by  the  escrow  agent  *;  (b)  the 
amounts  in  the  escrow  account 
(including  interest  earned  on  such  paid 
fees)  would  be  paid  to  BIA  only  upon 
approval  of  the  respective  Fund's 
shareholders  of  such  Fund's  New  Sub- 
Advisory  Agreements  or,  in  the  absence 
of  such  approval,  to  the  Fund;  and  (c) 
the  escrow  agent  would  release  the 
monies  only  upon  receipt  of  a  certificate 
from  an  officer  of  the  respective  trust 
(none  of  whom  is  an  interested  person 
of  BLA)  stating  that  the  monies  are  to  be 
delivered  to  BLA  and  that  the  respective 
New  Sub-Advisory  Agreement  has 
received  the  requisite  Fimd  shareholder 
vote  or,  if  the  moneys  are  to  be 
delivered  to  the  respective  Fund,  that 
the  Interim  Period  has  ended,  and  the 
respective  New  Sub-Advisory 
Agreement  has  not  received  the 
requisite  Fund  shareholder  vote.  Before 
any  certificate  is  sent,  the  respective 
Board  will  t>e  notified. 

Applicants'  Legal  Analjnis 

1.  Applicants  request  an  order 
pursuant  to  section  6(c),  exempting 
them  from  section  15(a)  of  the  Act  to  the 
extent  necessary  (i)  to  permit  the 
implementation  during  the  Interim 
Period,  without  prior  shareholder 
approval,  of  the  New  Sub- Advisory 
Agreements  and  (ii)  to  permit  BLA  to 
receive  from  the  respective  Advisor 
upon  approval  by  the  respective  Fund's 
shareholders  any  and  all  fees  earned 
imder  the  applicable  New  Sub-Advisory 
Agreement  implemented  during  the 
Interim  Period. 

2.  Section  15(a)  of  the  Act  prohibits 
an  investment  adviser  from  providing 
investment  advisory  services  to  an 
investment  company  except  imder  a 
written  contract  that  has  been  approved 


^The  higher  fees  that  will  be  applicable  under  the 
New  Sub-Advisory  Agreement  for  the  One  Group 
Fund  will  not  be  deposited  in  an  escrow  account 
because  they  will  not  begin  to  accrue  until  after  the 
One  Group  Fund's  shareholders  approve  the  New 
Sut>-Advi8ory  Contract. 
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by  a  majorf  y  of  the  voting  securities  of 
the  invc«ti^ent  company.  Section  15(a) 
further  requires  that  the  written  contract 
provide  for  automatic  termination  in  the 
event  of  itsassipiment.  Section  2(a)(4) 
of  the  Act  Refines  "assignment"  to 
include  any  direct  or  indirect  transfer  of 
a  contract  by  the  assignor  or  of  a 
controlling  block  of  the  assignor's 
outstanding  voting  securities  by  a 
security  houder  of  the  assignor.  The 
Stock  Purchase  will  result  in  an 
"assignmett"  within  the  meaning  of 
section  2(a)(4)  of  the  Existing  Sub- 
Advisory  Agreements,  terminating  each 
such  agreement  according  to  its  terms. 

3.  Rule  15a— 4  provides,  in  relevant 
part,  that  i^an  investment  adviser's 
investment  advisory  contract  with  an 
investment  company  is  terminated  by 
assignment,  the  adviser  may  continue  to 
act  as  such  for  120  days  at  the  previous 
compensation  rate  if  a  new  contract  is 
approved  by  the  board  of  directors  of 
the  investment  company  and  if  neither 
the  investii4ent  adviser  nor  a  controlling 
person  thereof  directly  or  indirectly 
receives  money  or  other  benefit  in 
connection  with  the  assignment.  In  the 
case  of  the  Quantitative  Funds, 
applicants  |cannot  rely  on  nile  15a-4 
because  of  the  benefits  to  the 
Stockholders  arising  from  the  Stock 
Purchase,  fti  the  case  of  the  One  Group 
Fimd,  the  applicants  cannot  rely  on  rule 
15a— 4  becaluse  of  the  increase  in  fees 
payable  to  BIA  under  the  New  Sub- 
Advisory  Agreement. 

4.  Applicants  state  that  a  proxy 
solicitation  to  the  shareholders  of  the 
Funds  is  a  bomplicated  and  time- 
consimiing  task.  The  task  will  include 
the  preparation,  clearance,  and  mailing 
of  proxy  materials,  and  the  solicitation 
efforts  reqiiired  to  obtain  the  requisite 
votes.  Because  of  the  complexity  of  the 
proxy  soliqitation  and  the  fact  that  the 
Funds  havi  not  had  sufficient  advance 
notice  of  the  Stock  Purchase,  applicants 
state  that  it  will  not  be  possible  for  the 
Funds  to  obtain  shareholder  approval  of 
the  New  Si^b-Advisory  Agreements  in 
accordance  with  section  15(a)  of  the  Act 
prior  to  th0  Closing. 

5.  Applicants  submit  that  to  deprive 
BIA  of  subjadvisory  fees  during  the 
Interim  Period  for  no  reason  other  than 
the  fact  that  the  Closing  will  result  in  an 
assignment  of  the  Existing  Sub-Advisory 
Agreements  would  be  an  unduly  harsh 
and  unreas  onable  penalty  and  would 
serve  no  ui  eful  purpose.  Applicants 
represent  that  the  best  interests  of  the 
Funds'  shareholders  would  be  served  if 
BIA  receiv^  fees  for  services  during  the 
Interim  Period  as  provided  herein. 
These  fees, are  an  important  part  of 
BIA's  total  revenue  and  are  important  to 


maintaining  its  ability  to  provide 
services  to  the  Funds. 

6.  Section  6(c)  of  the  Act  provides  that 
the  SEC  may  exempt  any  person, 
security,  or  transaction  fi-om  any 
provision  of  the  Act,  if  and  to  the  extent 
that  such  exemption  is  necessary  or 
appropriate  in  die  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act.  For  the  reasons  stated  above, 
applicants  believe  that  the  requested 
relief  meets  this  standard. 

Applicants'  Conditions 

Applicants  agree  as  conditions  to  the 
issuance  of  the  exemptive  order 
requested  by  this  application  that: 

1.  The  New  Sub- Advisory  Agreements 
will  have  the  same  terms  and  conditions 
as  the  Existing  Sub-Advisory 
Agreements,  except  in  each  case  for  the 
dates  of  execution  and  termination,  the 
inclusion  of  escrow  arrangements,  and 
the  inclusion  of  BIA's  new  name,  and  in 
the  case  of  the  New  Sub- Advisory 
Agreement  for  One  Group,  the  new  fee 
arrangement  (which  will  not  be  effective 
until  shareholder  approval). 

2.  That  portion  of  each  Advisors'  fee 
earned  by  BIA  during  the  Interim  Period 
will  be  maintained  in  an  interest- 
bearing  escrow  account,  and  amounts  in 
the  account  (including  interest  earned 
on  such  amounts)  will  be  paid  (a)  to  BIA 
in  accordance  with  the  New  Sub- 
Advisory  Agreement,  only  upon 
approval  of  the  respective  Fund's 
shareholders,  or  (b)  in  the  absence  of 
such  approval  prior  to  the  expiration  of 
the  Interim  Period,  to  the  respective 
Fund. 

3.  The  Funds  will  hold  meetings  of 
shareholders  to  vote  on  approval  of  the 
New  Sub-Advisory  Agreements  on  or 
before  the  earlier  of  the  120th  day 
following  the  termination  of  the  Existing 
Sub- Advisory  Agreements  or  March  1, 
1997. 

4.  BLA  and  RA  will  bear  the  costs  of 
preparing  and  filing  this  application  and 
the  costs  relating  to  the  preparation  of 
proxy  materials  for  the  solicitation  of 
shareholder  approval  from  the 
Quantitative  Funds'  sharehQlders  of  the 
Quantitative  Funds'  New  Sub-Advisory 
Agreements.  BIA  and  QA  also  will  bear 
50%  of  the  costs  relating  to  the 
preparation  of  proxy  materials  for  the 
solicitation  of  shareholder  approval 
bom  the  One  Group  Fund's 
shareholders  of  the  One  Group  Fund's 
New  Sub-Advisory  Agreement.  The 
other  50%  of  the  costs  of  solicitation 
will  be  borne  by  Banc  One. 

5.  BLA  will  take  all  appropriate 
actions  to  ensure  that  the  scope  and 
quality  of  sub-advisory  and  other 


services  provided  to  the  Funds  by  BLA 
during  the  Interim  Period  will  be  at  least 
equivalent,  in  the  judgment  of  the 
respective  Board,  including  a  majority 
of  the  non-interested  Board  members,  to 
the  scope  and  quality  of  services 
previously  provided.  Ill  the  event  of  any 
material  change  in  personnel  providing 
material  services  piu^uant  to  the  New 
Sub-Advisory  Agreements,  BIA  will 
apprise  and  consult  with  the  Board  of 
the  affected  Fund  or  Funds  to  assure 
that  they,  including  a  majority  of  the 
non-interested  Board  members,  are 
satisfied  that  the  services  provided  will 
not  be  diminished  in  scope  or  quality. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  96-22226  Filed  8-29-96:  8:45  am) 
BtUMQ  COOK  W10-ei-M 
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Van  Kampen  Ameiican  Capital  Equity 
Opportunity  Trust,  et  al.;  Notice  of 
Application 

August  23, 1996. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

action:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPLICANTS:  Van  Kampen  American 
Capital  Equity  Opportimity  Trust  (the 
"Trust"),  Series  25  and  subsequent 
series,  and  Van  Kampen  American 
Capital  Distributors,^  Inc.  ("Van  Kampen 
American"  or  the  "Sponsor"). 
RELEVANT  ACT  SECTIONS:  Order  requested 
under  sections  6(c)  and  17(b)  of  the  Act 
for  an  exemption  from  section  17(a)  of 
the  Act. 

SUMMARY  OF  APPUCATION:  Applicants 
request  an  order  to  permit  a  terminating 
series  of  the  Trust,  a  unit  investment 
trust,  to  sell  portfolio  securities  to  a  new 
series  of  the  Trust 

FILING  DATE:  The  application  was  filed 
on  June  18, 1996. 

HEARING  OR  NOTIFICATION  OF  HEARMQ:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
September  17,  1996  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
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of  the  writer's  request,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street.  N.W.,  Washington,  D.C.  20549. 
Applicants,  One  Parkview  Plaza, 
Oakbrook  Terrace,  IL  60181. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Y.  Greenlees,  Senior  Counsel, 
(202)  942-0581,  or  Elizabeth  G. 
Osterman,  Assistant  Director,  at  (202) 
942-0564  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  simmiary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  The  Trust,  a  unit  investment  trust 
registered  under  the  Act,  will  consist  of 
a  series  of  unit  investment  trusts  (each 

a  "Trust  Series"  or  "Series").  Each  Trust 
Series  will  be  similar  but  separate  and 
designated  by  a  different  series  number. 
Van  Kampen  American  is  the  Sponsor 
for  each  Trust  Series. 

2.  Each  Trust  Series  will  contain  a 
portfolio  of  common  stocks  of  aggressive 
growth  companies.  The  investment 
objective  of  each  Trust  Series  is  to  seek 
capital  appreciation.  Currently,  Van 
Kampen  American  Capital  Equity 
Opportunity  Trust,  Series  25  consists  of 
one  underlying  unit  investment  trust, 
the  Aggressive  Growth  Series,  Internet 
Trust  1 ,  which  invests  in  actively  traded 
equity  securities  issued  by  aggressive 
growth  companies  engaged  in  either  the 
enabling  technology  or  communication 
services  areas  of  the  Internet. 

3.  Applicants  anticipate  that  many,  if 
not  all,  of  the  portfolio  securities  in  each 
Trust  Series  will  be  actively  traded  (i.e., 
have  had  an  average  daily  b'ading 
volume  in  the  preceding  six  months  of 
at  least  500  shares  and  equal  in  value  to 
at  least  25,000  United  States  dollars)  on 
(a)  an  exchange  (an  "Exchange")  which 
is  either  a  national  securities  exchange 
which  meets  the  qualifications  of 
section  6  of  the  Securities'Exchange  Act 
of  1934  or  a  foreign  securities  exchange 
that  meets  the  qualifications  set  forth  in 
the  proposed  amendment  to  rule  12d3- 
1(d)  (6)  under  the  Act,  as  proposed  by 
the  SEC,^  and  that  releases  daily  closing 


prices,  or  (b)  the  Nasdaq-National 
Market  System  ("Nasdaq-NMS")  (the 
securities  meeting  the  foregoing  tests  are 
referred  to  herein  as  "Equity 
Securities").  For  example,  all  of  the 
portfolio  securities  in  the  Internet  Trust 
1  are  listed  on  a  national  securities 
exchange  or  the  Nasdaq-NMS. 

4.  Each  Trust  Series  will  terminate  on 
a  date  after  a  specified  period,  generally 
one  year.  The  Sponsor  intends  that,  as 
each  Trust  Series  terminates,  a  new 
Trust  Series  ("New  Trust  Series") 
containing  a  portfolio  of  common  stocks 
of  aggressive  growth  companies  with  an 
investment  objective  of  capital 
appreciation  will  be  offereid  for  the  next 
period. 

5.  Each  Trust  Series  has  or  will  have 
a  contemplated  date  (the  "Rollover 
Date")  on  which  holders  of  units  in  that 
Trust  Series  (the  "Rollover  Trust 
Series")  may  at  their  option  redeem 
their  units  in  the  Rollover  Trust  Series 
and  receive  in  return  units  of  a  New 
Trust  Series,  which  will  be  created  on 
or  about  the  Rollover  Date. 

6.  Applicants  anticipate  that  there 
will  be  some  overlap  from  one  year  to 
the  next  in  the  aggressive  growth  stocks 
selected  for  each  Trust  Series  and, 
therefore,  between  the  portfolios  of  each 
Rollover  Trust  Series  and  the  related 
New  Trust  Series.  In  connection  with  its 
termination,  absent  relief,  each  Rollover 
Trust  Series  would  sell  all  of  its 
securities  on  the  applicable  Exchange  or 
Nasdaq-NMS  as  quickly  as  practicable, 
but  over  a  period  of  time  so  as  to 
minimize  any  adverse  impact  on  the 
market  price.  Likewise,  a  New  Trust 
Series  would  acquire  its  securities  in 
purchase  transactions  on  the  applicable 
Exchange  or  on  Nasdaq-NMS.  This 
procedure  would  result  in  brokerage 
commissions  on  securities  of  the  same 
issue  that  are  borne  by  the  holders  of 
units  of  both  the  Rollover  Trust  Series 
and  the  New  Trust  Series.  Applicants 
therefore  request  an  exemptive  order  to 
permit  any  Rollover  Trust  Series  to  sell 
Equity  Securities  to  a  New  Trust  Series 
and  a  New  Trust  Series  to  purchase 
such  securities. 

7.  In  order  to  minimize  overreaching, 
the  Sponsor  will  certify  to  the  trustee  of 
the  relevant  Trust  Series,  within  five 
days  of  each  sale  from  a  Rollover  Trust 
Series  to  a  New  Trust  Series,  (a)  That 
the  transaction  is  consistent  with  the 


'  Investment  Company  Act  Release  No.  17096 
(Aug.  3,  1989)  (proposing  amendments  to  rule 
12d3-l).  The  proposed  amended  rule  deflned  a 
"Qualified  Foreign  Exchange"  to  mean  a  stock 
exchange  in  a  country  other  than  the  United  States 
where:  (1)  trading  generally  occurred  at  least  four 
days  a  week;  (2)  there  were  limited  restrictions  on 


the  ability  of  registered  investment  companies  to 
trade  their  holdings  on  the  exchange:  (3)  the 
exchange  had  a  trading  volume  in  stocks  for  the 
previous  year  of  at  least  U.S.  $7.5  billion;  and  (4) 
the  exchange  had  a  turnover  ratio  for  the  preceding 
year  of  at  least  20%  of  its  market  capitalization.  The 
version  of  the  amended  rule  that  was  adopted  did 
not  include  the  part  of  the  proposed  amendment 
defining  the  term  "QualiTied  Foreign  Exchange." 


poUcy  of  both  the  Rollover  Trust  and 
the  New  Trust  Series,  as  recited  in  their 
respective  registration  statements  and 
reports  filed  under  the  Act,  (b)  the  date 
of  such  transaction,  and  (c)  the  closing 
sales  price  on  the  Exchange  or  on 
Nasdaq-NMS  for  the  sale  date  of  the 
securities  subject  to  such  sale.  The 
trustee  will  then  countersign  the 
certificate,  unless,  in  the  unlikely  event 
that  the  trustee  disagrees  with  the 
closing  sales  price  listed  on  the 
certificate,  the  trustee  immediately 
informs  the  Sponsor  orally  of  any  such 
disagreement  and  returns  the  certificate 
within  five  days  to  the  Sponsor  with 
corrections  duily  noted.  Upon  the 
Sponsor's  receipt  of  a  corrected 
certificate,  if  the  Sponsor  can  verify  the 
correct  price  by  reference  to  an 
independently  published  list  of  closing 
sales  prices  for  the  date  of  the 
transaction,  the  Sponsor  will  ensure  that 
the  price  of  units  of  the  New  Trust 
Series,  and  distributions  to  holders  of 
the  Rollover  Trust  Series  with  regard  to 
redemption  of  their  units  or  termination 
of  the  Rollover  Trust  Series,  accurately 
reflect  the  corrected  price.  To  the  extent 
that  the  Sponsor  disagrees  with  the 
trustee's  corrected  price,  the  Sponsor 
and  the  trustee  will  jointly  determine 
the  correct  sales  price  by  reference  to  a 
mutually  agreeable,  independently 
published  list  of  closing  sales  prices  for 
the  date  of  the  transaction. 

Applicants'  Legal  Analysis 

1.  Section  17(a)  of  the  Act  makes  it 
unlawful  for  dn  affiliated  person  of  a 
registered  investment  company  to  sell 
securities  to,  or  purchase  securities 
from,  the  company.  Each  Trust  Series 
will  have  an  identical  or  common 
Sponsor,  Van  Kampen  American.  Since 
the  Sponsor  of  each  Trust  may  be 
considered  to  control  each  Trust  Series, 
it  is  likely  that  each  Trust  Series  would 
be  considered  an  affiliate  of  the  others. 

2.  Section  17(b)  provides  that  the  SEC 
shall  exempt  a  proposed  transaction 
from  section  17(a)  if  evidence 
establishes  that:  (a)  The  terms  of  the 
proposed  transaction  are  reasonable  and 
fair  and  do  not  involve  overreaching;  (b) 
the  proposed  transaction  is  consistent 
with  the  policies  of  the  registered 
investment  company  involved;  and  (c) 
the  proposed  transaction  is  consistent 
with  the  general  provisions  of  the  Act. 
Under  section  6(c),  the  SEC  may  exempt 
classes  of  transactions  if,  and  to  the 
extent  that,  such  exemption  is  necessary 
or  appropriate  in  the  public  interest, 
and  consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act.  Applicants  believe  that  the 
proposed  transactions  satisfy  the 
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requirements  of  sections  6(c)  and 

17(b).  2 

3.  Rule  17i-7  under  the  Act  permits 
registration  investment  companies  that 
might  be  deemed  affiliates  solely  by 
reason  of  common  investment  advisers, 
directors,  and/or  officers,  to  purchase 
securities  from,  or  sell  securities  to,  one 
another  at  an  independently  determined 
price,  provided  certain  conditions  are 
met.  Paragraph  (e)  of  the  rule  requires 
an  investment  company's  board  of 
directors  to  adopt  and  monitor  the 
procedures  for  these  transactions  to 
assure  compliance  with  the  rule.  A  unit 
investment  ttust  does  not  have  a  board 
of  directors  iad.  therefore,  may  not  rely 
on  the  rule.  Applicants  represent  that 
they  will  comply  with  all  of  the 
provisions  of  rule  17a-7,  other  than 
paragraph  (e). 

4.  Applicants  represent  that  purchases 
and  sales  between  Trust  Series  will  be 
consistent  w|th  the  policy  of  each  Trust 
Series,  as  only  securities  that  otherwise 
would  be  bought  and  sold  on  the  open 
market  pursuant  to  the  policy  of  each 
Trust  Series  will  be  involved  in  the 
proposed  trapsactions.  Applicants 
further  beUeVe  that  the  current  practice 
of  buying  and  selling  on  the  open 
market  leads  to  unnecessary  brokerage 
fees  and  is  therefore  contrary  to  the 
general  purposes  of  the  Act. 

5.  Applicants  state  that  the  condition 
that  the  securities  must  be  actively 
traded  on  an  Exchange  or  the  Nasdaq- 
NMS  protects  against  overreaching.  This 
condition  ensures  that  there  will  be 
current  market  prices  available  and 
thus,  an  independent  basis  for 
determining  thai  the  terms  of  the 
transaction  are  fair  and  reasonable.  In 
addition,  applicants  note  that,  as  a 
condition  to'the  requested  reUef,  the 
Trustee  will  preview  the  procedures 
relating  to  the  purchase  and  sale  of 
Equity  Securities.  Furthermore,  the 
Sponsor  muf  t  certify  to  the  Trustee  that 
a  transaction  is  consistent  with  the 

the  Rollover  Trust  Series 
kst  Series,  as  set  forth  in 
^ve  registration  statements 
iled  under  the  Act.  Lastly, 
companies  held  in  a  Trust 
Series  are  described  in  the  Trust  Series' 
prospectus  f  ar  investors  to  review.  In 
light  of  thes(  s  procedures,  applicants 

:  Jiey  satisfy  the  standards  of 
and  17(b),  and  thus,  an 
exemption  f  om  section  17(a)  is 
warranted. 


policy  of  bo 
and  New  Ti 
their  resj)ec 
and  reports 
the  portfolio 


t7ft) 


*  Section 
transaction,  rat 
transactions. 
S.E.C.  295. 
is  used,  along 
section  17(a)  to 
transactions. 


See 
296-99 

v^ith 


,  applies  to  a  specific  proposed 
ler  than  an  ongoing  series  of  future 
Keystone  Custodian  Funds,  21 
(1945).  Section  6(c)  frequently 
section  17(b),  to  grant  relief  from 
permit  an  ongoing  series  of  future 


AppUcants'  Conditioiis 

Applicants  agree  that  the  order 
granting  the  requested  relief  shall  be 
subject  to  the  following  conditions: 

1.  Each  sale  of  Equity  Securities  by  a 
Rollover  Trust  Series  to  a  New  Trust 
Series  will  be  effected  at  the  closing 
price  of  the  securities  sold  on  the 
applicable  Exchange  or  the  Nasdaq- 
NMS  on  the  sale  date,  without  any 
brokerage  charges  or  other  remuneration 
except  customary  transfer  fees,  if  any. 

2.  The  nature  and  conditions  of  such 
transactions  will  be  fully  disclosed  to 
investors  in  the  appropriate  prospectus 
of  each  future  Rollover  Trust  Series  and 
New  Trust  Series. 

3.  The  Trustee  of  each  Rollover  Trust 
Series  and  New  Trust  Series  will  (a) 
review  the  procedures  discussed  in  the 
application  relating  to  the  sale  of  Equity 
Securities  from  a  Rollover  Trust  Series 
to  a  New  Trust  Series  and  the  purchase 
of  those  securities  for  deposit  in  a  New 
Trust  Series,  and  (b)  make  such  changes 
to  the  procedures  as  the  trustee  deems 
necessary  that  are  reasonably  designed 
to  comply  writh  paragraphs  (a)  through 
(d)ofrulel7a-7. 

4.  A  vvrritten  copy  of  these  procedures 
and  a  written  record  of  each  transaction 
pursuant  to  the  order  will  be  maintained 
as  provided  in  rule  17a-7(f). 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  96-22230  Filed  8-29-96;  8:45  ami 
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Issuer  Delisting;  Notice  of  Application 
to  Withdraw  from  Listing  and 
Registration;  (The  Vermont  Teddy  Bear 
Co.,  Inc.,  Common  Stock,  $0.05  Par 
Value)  File  No.  1-12580 

August  26,  1996. 

The  Vermont  Teddy  Bear  Co.,  Inc. 
("Company")  has  filed  an  application 
with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  Section  12(d)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  and  Rule 
12d2-2(d)  promulgated  thereunder,  to 
withdraw  the  above  specified  security 
("Security")  from  listing  and 
registration  on  the  Pacific  Stock 
Exchange,  Inc.  ("PSE"). 

The  reasons  alleged  in  the  application 
for  withdrawing  the  Security  from 
listing  and  registration  include  the 
following: 

In  making  the  decision  to  withdraw 
the  Security  from  listing  on  the  PSE,  the 
Company  considered  the  direct  and 
indirect  costs  and  expenses  attendant  on 
maintaining  the  dual  listing  of  the 


Security  on  the  Nasdaq  National  Market 
System  and  on  the  PSE.  The  Company 
does  not  see  any  particular  advantage  in 
the  dual  trading  of  the  Securities  and 
believes  that  the  volume  of  trading  of  its 
securities  on  the  PSE  is  severely  low. 

Any  interested  person  may,  on  or 
before  September  17, 1996,  submit  by 
letter  to  the  Secretary  of  the  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549, 
facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the 
exchanges  and  what  terms,  if  any, 
should  be  imposed  by  the  Commission 
for  the  protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 

(FR  Doc.  96-22231  Filed  8-2»-96;£:45  am) 
amiNQ  COOE  8010-01-M 


[Release  No.  34-37605;  File  No.  SR-NYSE- 
9»-23] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the  New 
York  Stock  Exchange,  Inc.  Relating  to 
Restrictions  on  Exercise  of  Optk>ns  on 
the  New  York  Stock  Exchange 
Composite  Stock  Index 

August  26,  1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  August  8, 1996,  the 
New  York  Stock  Exchange,  Inc. 
("NYSE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
in  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  issue  an 
interpretation  of  Exchange  Rule  709 
(Other  Restrictions  on  Exchange  Option 
Transactions  and  Exercises)  that 
clarifies  that  members  and  member 
organizations  may  only  exercise  options 
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on  the  New  York  Stock  Exchange 
Composite  Stock  Index  ("NYA 
Options")  while  those  options  are  open 
for  trading  on  the  Exchange. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Exchange  Rule  709  grants  the 
Exchange  discretion  to  impose 
restrictions  on  the  exercise  of  an  option 
dealt  in  on  the  Exchange  if  the  Exchange 
deems  the  restriction  to  be  advisable  in 
the  interests  of  maintaining  a  fair  and 
orderly  market  in  the  option  or  its 
underlying  security,  or  in  the  public 
interest  or  for  the  protection  of 
investors.  In  furtherance  of  those  goals, 
the  Exchange  has  determined  to  act 
under  Exchange  Rule  709  to  restrict  the 
period  during  which  a  member  or 
member  organization  may  exercise  NYA 
Options  to  hours  during  which  those 
options  are  open  for  trading  on  the 
Exchange. 

Paragraph  (b)  of  Exchange  Rule  717 
(Trading  Rotations,  Halts  and 
Suspensions)  grants  the  Exchange 
discretion  to  halt  or  suspend  trading  in 
an  option  whenever  the  Exchange 
deems  such  action  appropriate  in  the 
interests  of  fair  and  orderly  market  and 
for  the  protection  of  investors.  So,  for 
instance.  Rule  717(b)  allows  the 
Exchange  to  halt  trading  in  NYA 
Options  where  trading  in  the  Exchange's 
equities  market  (which  is  the  market  on 
which  all  securities  underlying  NYA 
options  trade)  halts  pursuant  to 
Exchange  Rule  SOB  (Trading  Halts  Due 
to  Extraordinary  Market  Volatility). 

Under  that  scenario,  the  Exchange 
would  anticipate  that,  once  imposed, 
the  restriction  against  exercising  NYA 
Options  would  remain  in  effect  until 
trading  in  those  options  reopens.  That 
reopening,  in  turn,  would  likely  occur 
only  when  the  Exchange's  equities 
market  reopens  for  trading. 


In  accordance  with  Exchange  Rule 
709,  the  Exchange  will  not  impose  the 
restriction  against  the  exercise  of  NYA 
Options  on  the  last  trading  day  prior  to 
the  option's  expiration  date. 

2.  Statutory  Basis  '  , 

The  basis  under  the  Act  for  the 
proposed  rule  change  is  the  requirement 
under  Section  6(b)(5)  that  an  exchange 
have  rules  that  are  designed  to  promote 
just  and  equitable  principles  of  trade 
and  to  protect  investors  and  the  public 
interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  impose 
no  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  constitutes 
a  stated  policy,  practice,  or 
interpretation  with  respect  to  the 
meaning,  administration,  or 
enforcement  of  an  existing  rule  of  the 
Exchange  and,  therefore,  has  become 
effective  pursuant  to  Section  19(b)(3)(A) 
of  the  Act  and  subparagraph  (e)  of  Rule 
19b-4  thereunder.  At  any  time  within 
60  days  of  the  filing  of  such  proposed 
rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  vw-itten  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Conunission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 


available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-NYSE-96- 
23  and  should  be  submitted  by 
September  20, 1996. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  96-22227  Filed  8-29-96;  8:45  am) 

BIUJNQ  COOC  8010-01-M 


Agency  Sunshine  Act  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act.  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  September  2, 1996. 

A  closed  meeting  will  be  held  "on 
Thursday,  September  5, 1996,  at  10:00 
a.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(4),  (8),  (9)(A)  and  (10) 
and  17  CFR  200.402(a)(4),  (8),  (9)(i)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  the  closed  meeting. 

Commissioner  Hunt,  as  duty  officer, 
voted  to  consider  the  items  listed  for  the 
closed  meeting  in  a  closed  session. 
The  subject  matter  of  the  closed 
meeting  scheduled  for  Thursday, 
September  5, 1996,  at  10:00  a.m.,  will 
be: 

Institution  and  settlement  of 
injunctive  actions. 

Institution  and  settlement  of 
administrative  proceedings  of  an 
enforcement  nature. 
Formal  order  of  investigation. 
Proposed  order  in  administrative 
proceeding  of  an  enforcement  nature. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact: 

The  Office  of  the  Secretary  at  (202) 
942-7070. 
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Dated:  August  28. 1996. 
Margaret  H.  K4:Farland, 

Deputy  Secretcky. 

IFR  Doc.  96-2^453  Filed  8-29-96;  11:17  am) 
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DEPARTMENT  OF  TRANSPORTATION 

1 

Notice  of  Applications  for  Certificates 
of  Public  Coavenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  Q  During  the  Weeli 
Ending  August  23, 1996 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  werei filed  under  Subpart  Q  of 
the  Departmqnt  of  Transportation's 
Procedural  R^ulations  (See  14  CFR 
302.1701  et  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  mbdify  Scope  are  set  forth 
below  for  eacb  application.  Following 
the  Answer  period  DOT  may  process  the 
application  b^  expedited  procedures. 
Such  procedi^«s  may  consist  of  the 
adoption  of  aj  show-cause  order,  a 
tentative  ord#r,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Nukiber:  OST-9&-1660. 

Dote ///ed.Kugust  21. 1996. 

Due  Date  fhr  Answers,  Conforming 
Applicationsi  or  Motion  to  Modify 
Scope:  September  18, 1996. 

Description:  Application  of  USAir, 
Inc.,  pursuant  to  49  U.S.C.  Section 
41101  and  41108,  and  Subpart  Q  of  the 
Regulations,  applies  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  il  to  engage  in  scheduled 
foreign  air  transportation  of  persons, 
property  and!  mail  between  the 
coterminal  points  Philadelphia, 
Pennsylvania;  Boston,  Massachusetts; 
Charlotte,  North  Carolina;  and 
Pittsburgh,  Pennsylvania  and  the 
terminal  poiat  London  (Heathrow), 
United  Kingaom. 

Doclcet  Number:  OST-96-1661. 

Date /i7ed;JAugust  21, 1996. 

Due  Date  mr  Answers,  Conforming 
ApplicationSf  or  Motion  to  Modify 
Scope:  Septetnber  18,  1996. 

Description:  Application  of  Jet 
America  Charters,  Lc.  d/b/a  Jet  America, 
pursuant  to  49  U.S.C.  Section  41102  and 
Subpart  Q  of  the  Regulations,  applies  for 
a  certificate  bf  public  convenience  and 
necessity  authorizing  interstate  charter 
air  transportation. 

Docket  Ndmber:  OST-96-1662. 

Dote/j/ed.JAugust  21, 1996. 

Due  Date  fpr  Answers.  Conforming 
Application^,  or  Motion  to  Modify 
Scope:  Septanber 18, 1996. 


Description;  Application  of  Jet 
America  Charters,  Lc.  d/b/a  Jet  America, 
pursuant  to  49  U.S.C.  41102  and 
Subpart  Q  of  the  Regulations,  applies  for 
a  certificate  of  public  convenience  and 
necessity  authorizing  world  wide 
foreign  charter  air  transportation. 

Doci^et  Number:  OST-96-1664. 

Date  filed:  August  23, 1996. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  September  20, 1996. 

Description:  Application  of  Delta  Air 
Lines,  Inc.,  pursuant  to  49  U.S.C. 
Section  41102  and  Subpart  Q  of  the 
Etepartment  of  Transportation's 
Procedural  Regulations,  applies  for  a 
new  or  amended  certificate  of  public 
convenience  and  necessity  to  provide 
scheduled  foreign  air  transportation  of 
persons,  property  and  mail  between  Las 
Vegas,  Nevada,  on  the  one  hand,  and 
Mexico  City,  Mexico,  on  the  other  hand. 
Delta  further  requests  route  integration 
authority  to  integrate  this  authority  with 
all  of  Delta's  existing  certificate  and 
exemption  authority,  to  the  extent 
permitted  by  applicable  international 
agreements. 
Paillette  V.  Twine, 

Chief,  Documentary  Services  Division. 
[PR  Doc.  96-22172  Filed  8-29-96;  8:45  am] 
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Coast  Guard 

[CGD  96-043] 

Merchant  Marine  Personnel  Advisory 
Committee 

agency:  Coast  Guard,  DOT. 
ACTION:  Notice  of  meetings. 

SUMUMARY:  The  Merchant  Marine 
Personnel  Advisory  Committee 
(MERPAC)  will  meet  to  discuss  various 
issues  relating  to  merchant  marine 
personnel,  including  safety,  training, 
and  qualifications.  The  meetings  are 
open  to  the  public. 

DATES:  A  meeting  of  the  working  groups 
will  be  held  on  Thursday,  September 
26, 1996.  A  meeting  of  MERPAC  vinll  be 
held  on  Friday,  September  27, 1996. 
The  meetings  are  scheduled  to  run  fi-om 
8:30  a.m.  to  4:00  p.m.  each  day.  Written 
material  and  requests  to  make  oral 
presentations  should  reach  the  Coast 
Guard  on  or  before  September  13, 1996. 
ADDRESSES:  Both  meetings  will  be  held 
in  room  2415,  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street  SW., 
Washington,  DC.  Written  material  and 
requests  to  make  oral  presentations 
should  be  sent  to  Commander  Greg 
Jones,  Commandant  (G— MSO-1),  U.S. 
Coast  Guard  Headquarters,  2100  Second 


Street  SW.,  Washington,  DC  20593- 
0001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Commander  Greg  Jones,  Executive 
Director  of  MERPAC,  or  Mr.  Mark 
Gould,  Assistant  to  the  Executive 
EKrector,  telephone  (202)  267-0229,  fax 
(202)  267-4570. 

SUPPLEMENTARY  INFORMATION:  Notice  of 
these  meetings  is  given  under  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2. 

Agenda  of  September  27, 1996,  Meeting 

(1)'  Subcommittee  Reports. 

(a)  International  Convention  on  the 
Standards  of  Training,  Certification 
and  Watchkeeping  (STCW). 

(b)  Prevention  Through  People  (PTP). 
(2)  Other  Issues  to  be  Discussed. 

(a)  Regional  Examination  Center 
(REC)  Activities. 

(b)  Tankerman  regulations — REC 
enforcement. 

(c)  National  Maritime  Center— course 
approvals  and  examinations. 

(d)  Proposal  to  reduce  the  number  of 
forms  currently  used  to  issue 
licenses.  This  will  eliminate 
outdated  license  forms. 

(e)  Licensing  2000. 

(f)  Towing  industry  pilot  training  and 
licensing. 

(g)  STCW  issues  and  changes  in 
regulations. 

(h)  As  time  allows,  other  issues 
brought  up  by  the  public  or 
MERPAC  members. 

Procedural 

Both  meetings  are  open  to  the  public. 
At  the  discretion  of  the  Chairman, 
members  of  the  public  may  present  oral 
presentations  during  the  September  27, 
1996,  meeting.  Persons  wishing  to  make 
oral  presentations  at  the  September  27, 
1996,  meeting  should  notify  the 
Executive  Director  no  later  than 
September  13, 1996.  Written  material 
for  distribution  to  the  committee  should 
reach  the  Coast  Guard  no  later  than 
September  13, 1996.  If  a  person 
submitting  material  would  like  a  copy 
distributed  to  each  member  of  the 
committee  in  advance  of  a  meeting,  that 
person  should  submit  20  copies  to  the 
Executive  Director  no  later  than 
September  13, 1996. 

Information  on  Services  for  Individuals 
With  Disabilities 

For  information  on  facilities  or 
services  for  individuals  with  disabilities 
or  to  request  special  assistance  at  the 
meetings,  contact  the  Executive  Director 
as  soon  as  possible. 
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Dated:  August  27. 1996. 

Jowph  J.  Angelo, 

Director  of  Standards,  Marine  Safety  and 
Environmental  Protection. 

(FR  Doc.  96-22207  Filed  8-29-96;  8:45  am) 

BHJJNG  CODE  4910-14-M 


Federal  Aviation  Administration 
[Summary  Notice  No.  PE-06-43] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  issued 

AQBICY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  September  19, 1996. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 

200),  Petition  Docket  No. ,  800 

Independence  Avenue,  SW., 
Washington,  D.C.  20591. 

Comments  may  also  be  sent 
electronically  to  the  following  internet 
address:  nprmcmts@mail.hq.faa.gov. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200).  Room  915G. 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 
Washington,  D.C.  20591;  telephone 
(202) 267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Fred  Haynes,  (202)  267-3939,  or 
Ms.  Marisa  Mullen,  (202)  267-9681, 
Office  of  Rulemaking  (ARM-1),  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 


Washington,  DC  20591;  telephone  (202) 
267-7470. 

This  notice  is  published  pursuant  to 
paragraphs  (c).  (e),  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation  . 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington,  D.C,  on  August  26, 
1996. 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Fetitions  for  Exemption 

Docket  No:  28576. 

Petitioner:  Taxi  Aero  Marilia  S.A. 

Sections  of  the  FAR  Affected:  14  CFR 
§  145.47(b). 

Description  of  Relief  Sought:  To 
permit  Taxi  Aero  Marilia  S.A.,  an  FAA- 
certified  repair  station  <NO.  QL 
4Y470M),  to  substitute  the  calibration 
standards  of  the  Instituto  Nacional  de 
Metrologia,  Normalizacao  e  Qualidade 
IndusU-ial  (INMETRO),  Brazil's  national 
standards  organization,  for  the 
calibration  standards  of  the  U.S. 
National  Institute  of  Standards  and 
Technology  (NIST),  formerly  the 
National  Bureau  of  Standards,  to  test  its 
inspection  and  test  equipment. 

[FR  Doc.  96-22256  Filed  8-29-96;  8:45  am) 
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[Docket  Na  28671;  Notice  Na  96-13] 
RIN  2120-AF95 

Explosives  Detection  Systems 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  Proposed  Amendment 
to  Criteria  for  Certification  of  Explosives 
Detection  Systems. 

SUMMARY:  The  FAA  is  proposing  to 
amend  the  current  Criteria  for 
Certification  of  Explosives  E)etection 
Systems  (hereafter  referred  to  as 
"Criteria").  This  amendment  would 
introduce  minimum  performance 
standards  for  EDS  equipment  designed 
to  identify  detonators,  "rhe  current 
Criteria,  issued  September  10,  1993, 
include  minimum  performance 
standards  only  for  EDS  equipment 
designed  to  identify  main/bulk 
explosive  charges.  The  proposed 
amendment  would  allow  the  FAA  to 
certify  EDS  equipment  which  meets  or 
exceeds  either:  (1)  The  minimum 
performance  standards  for  explosive 
material  categorized  as  main/bulk 
explosive  charges;  or  (2)  the  minimum 
performance  standards  for  explosive 
material  categorized  as  detonators.  This 
action  is  responsive  to  49  U.S.C.  44913 
(Formerly  Section  108  of  the  Aviation 
Security  Improvement  Act  of  1990, 


Public  Law  101-604 1,  which  requires 
the  Administrator  to  certify,  prior  to 
mandating  its  deployment,  that  EDS 
equipment  "can  detect  under  realistic 
air  carrier  operating  conditions  the 
amounts,  configurations,  and  types  of 
explosive  material  which  would  be    " 
likely  to  be  used  to  cause  catastrophic    ' 
damage  to  commercial  aircraft." 
DATES:  Comments  must  be  received  on 
or  before  October  29,  1996. 
ADDRESSES:  Comments  on  this  notice 
should  be  mailed,  in  triplicate,  to: 
Federal  Aviation  Administration,  Office 
of  Chief  Counsel,  Attention:  Rules 
Docket  (AGC-10),  Docket  No.  28671, 
800  Independence  Avenue,  SW., 
Washington,  D.C,  20591.  Comments 
that  include  or  reference  national 
security  information  or  sensitive 
security  information  should  not  be 
submitted  to  the  public  docket.  These 
comments  should  be  sent  to  the 
following  address  in  a  manner 
consistent  with  applicable  requirements 
and  procedures  for  safeguarding 
sensitive  security  information:  Federal 
Aviation  Administration,  Office  of  Civil 
Aviation  Security  Operations,  Attention: 
FAA  Security  Control  Point,  Docket  No. 
28671,  800  Independence  Avenue,  SW., 
Washington,  D.C.  20591. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Armen  Sahagian,  General  Engineer 
(ACP-400).  Office  of  Civil  Aviation 
Security  Policy  and  Planning,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  D.C.  20591,  telephone 
(202)  267-7076. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
comment  on  the  notice  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Comments  should 
identify  the  docket  or  notice  number 
and  be  submitted  in  triplicate  to  either 
the  Rules  Docket  or  the  FAA  Security 
Control  Point  address  specified  above. 
All  comments  received,  as  well  as  a 
report  summarizing  each  substantive 
unclassified  public  contact  with  FAA 
personnel  on  this  notice,  will  be  filed  in 
the  docket.  The  docket  is  available  for 
public  inspection  before  and  after  the 
comment  closing  date. 

All  comments  received  on  or  before 
the  closing  date  will  be  considered  by 
the  Administrator  before  taking  action 
on  this  notice.  Late-filed  comments  will 
be  considered  to  the  extent  practicable. 
The  proposals  contained  in  this  notice 
may  be  changed  in  light  of  comments 
received. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 


46012 


Federal  Register  /  Vol.  61,  No.  170  /  Friday.  Augxist  30,  1996  /  Notices 


submitted  in  response  to  this  notice 
must  include  with  their  comments  a 
preaddressed  stamped  postcard  on 
which  the  following  statement  is  made: 
"Comments  to  Docket  No.  ."  When  the 
comment  is  received,  the  postcard  will 
be  dated,  timo-stamped,  and  mailed  to 
the  commenter. 

Availability  of  Document 

Any  person  may  obtain  a  copy  of  this 
notice  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Rulemaking.  ARM-1,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  or  by  calling 
(202)  267-9680.  Communications  must 
identify  the  d<icket  number  of  this 
notice.  j 

Persons  interested  in  being  placed  on 
a  mailing  list  lor  future  proposals 
should  reques ;  from  the  above  office  a 
copy  of  Advisory  Circular  No.  11-2A, 
which  describ  3s  the  application 
procedure. 

Release  of  National  Security  and 
Sensitive  Information 

The  Associate  Administrator  for  Civil 
Aviation  Security  has  determined  that 
certain  portions  of  the  proposed 
amended  Criteria  are  of  national 
security  concom  and  require 
safeguarding  from  unauthorized 
disclosure  puipuant  to  Executive  Order 
Security  Information), 
ant  to  14  CFR  Part  191 
ecurity  Information  from 
er  the  Air  Transportation 
1974),  certain 
formation  has  been 
be  sensitive  security 
information.  Upon  request,  the  complete 
proposed  ameided  Criteria  will  be 
provided  to  piospective  manufacturers 
of  explosives  i  ietection  equipment,  and 
other  interested  parties  with  a  bona  fide 
need  to  have  the  complete  proposed 
amended  Crit(  da,  provided  such 
persons  have  appropriate  authorization 
for  access  to  L  .S.  Government  national 
security  infon  nation  and/or  sensitive 
security  infon  nation. 

Availability  o  'Criteria 

Persons  req  aesting  access  to,  or  a 
copy  of,  the  c(»mplete  text  (including  all 
classified  and  sensitive  security 
information)  <  f  the  proposed  amended 
Criteria  may  v  rrite  to  the  Federal 
Aviation  Adn  inistration.  Office  of  Civil 
Aviation  Security  Operations,  Attention: 
FAA  Security  Control  Point  (ACO-400). 
Docket  No.        ,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 

Individuals  requesting  the  classified 
portion  of  the  proposed  amended 
Criteria  must  nclude  information 
regarding  auti  lorizations  and  security 


12356  (Natio 
Further,  purs 
(Withholding 
Disclosure  U 
Security  Act 
unclassified  i 
determined  t 


clearances  for  access  to  U.S. 
Government  national  security 
information,  and  sufficient  explanatory 
information  supporting  the  request  to 
demonstrate  a  bona  fide  need  to  know 
the  information  contained  in  the 
Criteria. 

Background 

The  proposed  amended  Criteria  are 
responsive  to  the  statutory  mandate  for 
testing  and  certifying  EDS.  The  FAA  has 
had  a  long-standing  research  and 
development  (R&D)  effort  to  counter  the 
threat  of  explosive  materials  to  civil 
aviation.  Along  with  other  technologies, 
the  FAA  invested  in  detonator  detection 
R&D  beginning  in  1985.  However,  based 
upon  early  research,  the  FAA  focused 
its  R&D  resources  primarily  on  the 
detection  of  mainA)ulk  explosive 
charges,  because  it  appeared  to  be  the 
most  technologically  feasible  approach. 
The  effort  resulted  in  the  September  10, 
1993,  Criteria  (58  FR  47804),  which 
established  minimum  performance 
standards  for  main/bulk  explosive 
charges  detection  equipment.  Recent 
technological  advances  suggest  that 
equipment  capable  of  detecting  the 
different  types  of  detonators  used  to 
initiate  or  detonate  an  explosive  may 
also  be  an  effective  means  of  screening 
checked  baggage.  FAA  now  considers  it 
appropriate  to  propose  minimum 
performance  standards  for  the  detection 
of  detonators. 

In  October  1995  the  FAA  completed 
its  compilation  and  analyses  of 
technical  design  information  obtained 
during  visits  to  38  detonator 
manufacturers  located  in  the  United 
States  and  20  other  countries.  These 
analyses  were  the  most  extensive 
examinations  yet  on  the  types, 
materials,  and  configurations  of 
detonators.  As  a  result,  the  FAA 
developed  a  comprehensive  database  on 
detonators  manufactured  worldwide,  as 
well  as  global  detonator  production  and 
consumption  profiles.  The  types  of 
detonators  specified  in  this  proposed 
amended  Criteria  were  based,  in  part, 
upon  reports  which  identified  the  types 
of  detonators  used  in  terrorist  acts,  as 
well  as  those  likely  to  be  used  in  future 
attempts  to  destroy  or  sabotage  civil 
aviation,  other  modes  of  transportation, 
and  physical  structures.  This  analysis 
was  conducted  by  the  FAA  with  advice 
and  consultation  from  U.S.  and 
international  explosive  materials 
experts,  and  Agencies  of  the  United 
States  and  other  governments. 

Development  of  the  Proposed  Amended 
Criteria 

The  primary  proposed  change  to  the 
September  10, 1993,  Criteria  is  the 


introduction  of  minimum  performance 
standards  for  the  detection  of 
detonators.  These  standards  are 
included  in  the  portion  of  the  document 
not  published  in  the  Federal  Register 
because  they  involve  national  security 
and  sensitive  information.  The 
unclassified  section  of  the  proposed 
amended  Criteria  published  in  this 
notice,  contains  relatively  minor 
editorial  changes.  The  principal  purpose 
of  these  proposed  changes  is  to  state 
that  it  is  possible  to  obtain  certification 
of  an  EDS  to  automatically  detect 
explosive  materials  in  two  distinct 
ways:  either  by  identifying  bulk/main 
explosive  charges,  or  by  identifying 
detonators. 

The  changes  to  the  publicly  available 
portion  include  a  definition  for  the  term 
"explosive  material".  The  definition 
distinguishes  between  two  principal 
components  of  explosive  material:  bulk/ 
main  explosive  charges  and  detonators. 
To  facilitate  testing  of  EDS  candidate 
equipment  under  either  of  the  two 
methods  of  explosive  material  detection, 
the  proposed  amended  Criteria 
references  separate  management  test 
plans.  The  FAA  previously  developed  a 
management  test  plan  for  EDS 
certification  of  bulk/main  explosive 
charges  detection  equipment.  A  Notice 
of  Availability  of  the  draft  management 
test  plan  was  published  in  the  Federal 
Register  on  June  22, 1993,  for  public 
comment  [58  FR  33967).  That 
management  test  plan,  entitled  FAA 
Management  Plan  for  EDS  Certification 
Testing,  was  based  upon  the  National 
Academy  of  Science's  General  Testing 
for  Protocol  for  Bulk  Explosive 
Detection  Systems.  A  separate 
management  test  plan  for  EDS 
certification  of  detonator  detection 
equipment  is  currently  being  developed. 
The  FAA  expects  to  issue  a  Notice  of 
Availability  of  a  draft  management  test 
plan  for  EDS  certification  of  detonator 
detection  equipment  in  the  near  future. 

Additionally,  the  FAA  is  proposing  to 
delete  references  to  "checked  baggage  in 
international  operations"  and  replace 
them  with  a  more  general  reference  to 
"checked  baggage."  While  the  current 
rule  in  14  CFR  108.20  is  limited  to  the 
screening  of  checked  baggage  for 
international  flights,  certification  as  to 
the  inherent  capability  of  an  EDS  to 
detect  explosive  materials  in  checked 
baggage  is  not  a  function  of  the  origin 
or  destination  of  the  flight  on  which  the 
bag  is  transported.  The  FAA  believes 
that  it  is  important  to  separate 
certification  issues  from  the  economic 
and  policy  issues  related  to  deployment. 

The  FAA  is  not  proposing  any 
substantive  changes  to  the  minimum 
performance  standards  for  EDS 
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certification  of  bulk/main  explosive 
charges  detection  equipment.  Nor  do  the 
proposed  minimum  performance 
standards  for  EDS  certification  of 
detonator  detection  equipment  embody 
any  change  to  other  aspects  of  the 
September  10,  1993,  Criteria  (e.g., 
throughput  rate,  overall  detection  rate, 
false  alarm  rate).  The  FAA  is  soliciting 
comments  only  on  those  portions  of  the 
proposed  amendment  that  represent  a 
change  from  the  September  10, 1993, 
Criteria. 

Regulatory  Evaiuatioh 

The  FAA  has  considered  the  impact 
of  this  proposed  amendment  to  the  EDS 
Criteria  as  required  under  Executive 
Order  12866  and  under  the  Department 
of  Transportation's  regulatory  policies 
and  procedures.  The  FAA  has 
determined  that  this  action  is  not 
significant  imder  either  of  these 
directives.  In  addition,  the  FAA  has 
determined  that  no  cost-benefit  analysis 
is  needed  for  the  amendment  of  the 
Criteria  and  related  matters  such  as  the 
Management  Test  Plans.  Any  final  EDS 
deployment  decision  will  be  subject  to 
further  review,  according  to  the 
requirements  of  Executive  Order  12866. 
In  this  regard,  the  Department 
determined  that  the  rule  authorizing 
deployment  of  an  EDS  for  screening 
international  flights  was  a  major  rule  as 
defined  in  the  Executive  Order.  Based 
upon  circumstances  and  information 
available  at  the  final  rule  stage  in  1989, 
the  FAA  determined  that  the  EDS 
available  at  that  time,  the  Thermal 
Neutron  Analysis  (TNA)  device,  would 
be  cost-beneficial.  The  FAA  has  not 
required,  nor  will  it  require  the 
deployment  of  TNA  or  any  other  EDS 
until  such  equipment  meets  the 
prescribed  requirements  of  49  U.S.C. 
44913.  The  FAA's  deployment  strategy 
requires  deployment  of  effective  EDS 
equipment  in  a  cost-effective  manner. 

Information  relevant  to  deployment 
decisions  was  developed  in  the  1989 
final  rule  [54  FR  36946]  in  terms  of  the 
development,  installation,  and  annual 
operating  costs  of  a  TNA  device. 
However,  as  the  EDS  certification 
process  proceeds  and  policies  afiiecUng 
EDS  deployment  are  developed,  all 
relevant  issues  influencing  the  ultimate 
decision  on  the  timing  and  scope  of 
deployment  will  be  reviewed.  The  FAA 
will  analyze  the  information  submitted 
by  manufacturers  during  the 
certification  testing  process  to 
determine  its  effect  on  the  scope  and 
timing  of  deployment. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to  ensue' 


that  small  entities  are  not  unnecessarily 
burdened  by  government  regulations. 
The  RFA  requires  agencies  to  review 
rules  that  may  have  a  "significant 
economic  impact  on  a  substantial 
number  of  small  entities."  Small  entities 
are  independently  owned  and  operated 
small  businesses  and  small  not-for- 
profit  organizations. 

Under  FAA  Order  2100.14A,  the 
criterion  for  a  "substantial  number"  is  a 
number  that  is  not  less  than  11  and  that 
is  more  than  one-third  of  the  small 
entities  subject  to  the  rule.  This  Order 
indicates  size  and  "significant  impact" 
thresholds  for  specific  entity  types 
related  to  the  aircraft  industry.  There  is 
no  entity  categorization  in  this  Order  for 
manufacturers  of  this  type  of 
equipment.  The  closest  appUcable 
Standard  Industrial  Classification  for 
these  manufacturers  is  No.  3728,  which 
is  for  "manufacturers  of  aircraft  parts 
and  auxiliary  equipment  not  elsewhere 
classified."  For  such  small  entities,  the 
applicable  size  threshold  is  175 
employees.  The  FAA's  threshold  for 
"significant  impact"  for  each  of  these 
manufactiuers  is  $13,130  per  year. 

The  small  entities  that  could  be 
potentially  affected  by  the 
implementation  of  this  proposed  action 
are  small  business  enterprises  that  are  or 
might  seek  to  become  manufacturers  of 
EDS  equipment.  The  number  of  small 
business  enterprises  that  are  in,  or  that 
might  seek  to  enter,  this  market  cannot 
be  determined. 

The  proposed  amended  Criteria 
would  impose  minimal  costs  on  those 
small  business  enterprises.  These  costs 
are  primarily  for  obtaining  access  to  or 
copies  of  the  classified  and  sensnive 
security  information  portions  of  these 
proposed  amended  Criteria.  Because  the 
incremental  cost  imposed  by  this 
proposed  action  is  expected  to  be  small 
and  certainly  less  than  the 
aforementioned  threshold  level  ($13,130 
per  year),  the  FAA  finds  that  this 
proposed  action  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

International  Civil  Aviation 
OrganiTation  (ICAO)  and  Joint  Aviation 
Regulations 

In  keeping  with  U.S.  obligations 
under  the  Convention  on  International 
Civil  Aviation,  it  is  FAA's  policy  to 
comply  with  ICAO  Standards  and 
Recommended  Practices  to  the 
maximum  extent  practicable.  The  FAA 
is  not  aware  of  any  differences  that  this 
proposal  would  present  if  adopted.  Any 
differences  that  may  be  presented  in 
comments  to  this  proposal,  however, 
will  be  taken  into  consideration. 


Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3507 
(d)),  there  are  no  requirements  for 
information  collection  associated  with 
this  proposal. 

The  Proposed  Amendment  Criteria 
(Excluding  Sensitive  Portions) 

The  following  sets  forth  the  entire  text 
of  the  proposed  amended  Criteria  except 
those  portions  of  the  document  that 
contain  either  national  sectuity 
information  that  requires  safeguarding 
pursuant  to  Executive  Oiider  12356,  or 
sensitive  security  information  that 
requires  safeguarding  pursuant  to  14 
CFRpart  191.  (Note:  Paragraph 
markings  (U)  indicate  that  the  content  of 
the  paragraph  is  unclassified  consistent 
with  standard  procedures  for  paragraph 
markings  in  the  original  classified 
document.) 

(Authority:  49  U.S.C.  106(g),  5103.  40113, 
40119,  44701-44702,  447505,  44901-44905, 
44907,  44913-44914,  44932,  44935-44936, 
46105.) 

Criteria  for  Certification  of  Explosives 
Detection  Systems 

Introduction 

(U)  Prior  to  any  requirement  for  the 
deployment  or  purchase  of  explosives 
detection  equipment  under  14  CFR  49 
U.S.C.  44913  (formeriy  Section  108  of 
the  Aviation  Security  Improvement  Act 
of  1990,  Public  Law  101-604).  requires 
the  FAA  to  certify  that,  based  upon  the 
results  of  tests  conducted  pursuant  to 
protocols  developed  in  consultation 
with  experts  fi'om  outside  the  FAA. 
such  equipment  can  detect  under 
realistic  air  carrier  operating  conditions 
the  amounts,  configurations,  and  types 
of  explosive  materials  Ukely  to  be  used 
in  attacks  against  commercial  aircraft. 

(U)  These  criteria  establish  the 
minimum  acceptable  performance 
requirements  for  an  Explosives 
Detection  System  (EDS)  to  meet  the 
mandate  of  49  U.S.C.  44913  for 
certification  by  the  FAA,  and  superse<^r! 
previous  EDS  performance  requiremenu 
established  by  the  FAA. 

Explosive  Materials  Definition 

(U)  For  purposes  of  these  Criteria  for 
Certification  of  Explosives  Detection 
Systems:  "Explosive  materials"  consist 
of  bulk/main  explosive  charges  and 
detonators;  a  "bulk/main  explosive 
charge"  is  an  explosive  which  may  be 
detonated  or  initiated  by  a  detonator; 
and  a  "detonator"  is  a  device, 
containing  an  initiating  or  primary 
explosive,  used  for  initiating  detonation 
of  the  bulk/main  explosive  charge. 
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Explosives  Lk  tection  System  (EDS) 
Definition 

(U)  An  EDS  is  an  automated  device, 
or  combinatian  of  devices,  which  has 
the  ability  to  qetect,  in  passengers 
checked  baggige,  the  amounts,  types, 
and  configurations  of  explosive 
materials  as  specified  by  the  FAA.  The 
term  "automajted"  means  that  the  ability 
of  the  ^stem  |to  detect  explosive 
materials,  prior  to  the  initial  automated 
system  alarm*  does  not  depend  on 
hiunan  skill,  vigilance,  or  judgment. 
[Sensitive  Portion  of  Document  Deleted: 
In  the  full  text  of  the  classified  Criteria 
document,  th^s  portion  addresses  alarm 
resolution  re<^irements  subsequent  to 
the  initial  automated  alarm.) 

General  Operational  Requirements 

(U)  The  EDS  must  detect  and 
differentiate  explosive  materials  firom 
among  all  other  materials  found  in 
checked  bagg$ge. 

(U)  The  detection  must  not  be 
dependent  onj  the  shape,  position, 
orientation,  o^  configuration  of  the 
explosive  materials. 

[U]  The  EDS  must  not  pose  a  health 
hazard  to  system  operators  or  the  public 
(as  detailed  i4  10  CFR  20,  51  (Nuclear 
Radiation]  and  21  CFR  1020  (Ionizing 
Radiation]). 

(U)  The  EDS  must  not  cause  damage 
or  significant  Iresidual  alteration  of  the 
luggage  or  its  contents,  other  than 
highly  sensitive  materials  such  as 
photographic  lilm. 

Detection  Reaiirements 

(U)  The  detection  of  explosive 
materials  in  checked  baggage  is  affected 
by  the  type,  quantity,  and  configuration 
of  the  bulk/mfain  explosive  charges  or 
detonators,  asj  well  as  the  bag  and  its 
contents.  Depending  on  the  type  of 
detection  equipment  used,  the  EDS 
must  reliably  detect  a  mix  of  types  and 
quantities  of  explosive  materials 
selected  by  thb  FAA  when  any  of  these 
charges  or  dellonators  are  present  in 
checked  baggtge. 

(U)  The  term  "checked  baggage" 
applies  to  all  passenger  bags  destined 
for  the  cargo  Sold,  including  originating 
and  transfer  baggage,  regardless  of 
whether  or  ncjt  the  bags  accompany  a 
passenger  on  ^  particular  flight. 
[Sensitive  Poition  of  Document  Deleted: 
In  the  full  tex :  of  the  classified  Criteria, 
this  portion  contains  two  tables.  The 
first  table  identifies  the  types  and 
quantities  of  Explosive  materials  (bulk/ 
main  explosive  charges)  that  must  be 
detected,  the  ninimum  detection  rate 
for  each  category  of  bulk/main  explosive 
charges,  and  I  he  overall  detection  and 
maximum  fal: «  alarm  rates.  The  first 


table  also  specifies  the  requirement  to 
detect  the  minimum  quantity  and  larger 
quantities  of  each  listed  bulk/main 
explosive  charge.  The  second  table  lists 
the  makes,  models,  and  U.N. 
classification  numbers  of  detonators  that 
must  be  detected,  and  the  overall 
detection  and  maximum  false  alarm 
rates.  The  throughput  requirement  that 
appears  in  both  the  main/bulk  explosive 
charges  and  detonator  tables,  is  quoted 
in  the  Overall  Performance 
Requirements  section  below,  because  it 
is  the  only  item  that  is  not  sensitive 
security  information.) 

Overall  Performance  Requirements 

(U)  All  the  criteria  pertaining  to 
detection  rate,  false  alarm  rate,  and 
throughput  are  based  exclusively  on  the 
fully  automated  component(s)  or 
elements(s)  of  the  system. 
[Sensitive  Portion  of  Document  Deleted: 
In  the  full  text  of  the  classified  Criteria 
dociunent,  this  portion  includes 
information  regarding  requirements  for 
no  human  intervention,  detection  rate, 
and  false  alarm  rate.) 

(U)  The  cumulative  minimum 
automated  system  throughput 
processing  rate  during  the  certification 
tests  must  be  at  least  450  bags/hour  (not 
including  alarm  resolution). 

Other  Operational  Considerations 

(U)  In  addition  to  the  mandatory 
criteria  discussed  above,  there  are  a 
nimiber  of  other  operational 
considerations  that  will  influence  any 
future  FAA  decision  to  require  the 
purchase,  deployment,  and  use  of  EDS 
for  screening  checked  baggage.  While 
these  considerations  are  not  mandatory 
for  certification  of  EDS  equipment,  they 
should  be  factored  into  development 
and  design  decisions  made  by  potential 
manufacturers  and  vendors  of  EDS 
equipment. 

(U)  The  FAA  has  not  yet  established 
precise  EDS  parameters  which  would 
serve  to  define  what  is  practical  or  cost- 
effective  (e.g.,  precise  physical 
characteristics  such  as  unit  weight  and 
size,  or  precise  unit  cost).  Given  the 
variety  of  airport  and  air  carrier 
operating  environments,  the  FAA  does 
not  wish  to  foreclose  the  development 
of  technologies  which  may  work  under 
some,  but  not  all,  operating  conditions, 

(U)  The  FAA  can,  however,  provide 
potential  manufacturers  and  vendors,  as 
well  as  air  carriers  and  airports,  with  the 
following  guidance.  In  general,  EDS 
equipment  that  is  less  costly,  smaller, 
and  lighter  is  more  practical  for  use  in 
a  variety  of  airports  than  a  system  that 
is  more  expensive,  larger,  and  heavier — 
especially  if  such  equipment  would 
require  separate  structures  or  substantial 


modifications  of  existing  terminal 
structures  for  installation  or  operation. 
Also,  systems  which  are  easily  operated 
and  maintained,  and  are  proven  to  lie 
reliable,  will  be  more  acceptable  than 
systems  that  require  extensive 
specialized  training  for  operation, 
calibration,  and  maintenance. 

(U)  In  addition,  systems  with 
throughput  rates  that  substantially 
exceed  the  minimum  rate  established  in 
the  certification  criteria  are 
operationally  more  efficient  in  many 
applications,  and  are  less  likely  to  cause 
delays  and  congestion  when  large 
numbers  of  passenger  bags  must  be 
screened  in  short  periods  of  time. 
Further,  systems  that  can  be  more  easily 
integrated  into  existing  passenger  and 
baggage  processing  systems  would 
presumably  be  more  acceptable  to 
potential  users. 

(U)  Trade-offs  are  often  made  among 
these  and  other  operational 
considerations  during  the  course  of 
system  design.  For  example,  reliability, 
maintainability,  and  availability  can 
usually  be  improved,  but  often  at  the 
expense  of  an  increase  in  purchase 
price.  While  such  trade-offs  may  not 
affect  certification,  they  will  be 
considered  during  decisionmaking  to 
require  deployment  of  certified  EDS. 

System  Certification 

(U)  The  FAA  will  certify  EDS 
equipment  based  upon  the  mandatory 
detection  criteria  and  develop  a  list  of 
certified  equipment  that  would  be 
eligible  for  use  by  air  carriers. 
Additional  action  must  be  taken  by  the 
FAA  to  require  the  deployment  of 
certified  EDS  to  screen  checked  baggage. 
[Sensitiye  Portion  of  Document  Deleted: 
In  the  full  text  of  the  classified  Criteria 
document,  this  portion  contains 
information  on  the  Act's  requirement  to 
detect  likely-to-be-used  explosive 
materials.) 

(U)  The  FAA  will  not  require  air 
carriers  to  use  certified  EDS  equipment 
until  such  time  as  the  FAA  determines 
that  such  equipment  is  available  in 
sufficient  quantities  to  satisfy  air  carrier 
and  airport  operational  concerns,  and  is 
practical  for  use  under  realistic  air 
carrier  operating  conditions  (e.g.,  cost, 
size,  weight,  reliability,  maintainability, 
and  availability),  and  cost-effective. 

(U)  The  FAA  will  only  certify 
complete  systems.  It  will  not  certify  or 
allow  for  use,  individual  component 
devices.  Prior  to  final  certification,  the 
FAA  will  require  manufacturers  and 
vendors  to  provide  full  system 
documentation.  This  documentation 
will  include,  but  is  not  limited  to: 
recommended  system  instaHation  and 
calibration  procedures;  minimum 
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essential  test  equipment  and  devices; 
routine  field  testing  procedures  and  test 
objects  to  be  used;  routine  and 
emergency  operating  procedures;  field 
preventative  maintenance  and  repair 
procedures;  and,  training  programs. 

Certification  Testing 

[U]  Testing  of  bulk/main  explosive 
charges  detection  equipment  presented 
to  the  FAA  for  EDS  certification,  will  be 
performed  in  accordance  with  the 
FAA's  Management  Plan  for  EDS 
Certification  Testing,  based  upon  a 
General  Testing  Protocol  for  Bulk 
Explosives  Detection  Systems,  (National 
Advisory  Board,  final  report  1993). 

(U)  Testing  of  detonator  detection 
equipment  presented  to  the  FAA  for 
EDS  certification,  will  be  performed  in 
accordance  with  the  FAA's  Management 
Plan  for  EDS  Certification  Testing  of 
E)etonator  Detection  Equipment,  based 
upon  FAA's  General  Testing  Protocol 
for  Detonator  Detection  Systems. 

(U)  The  FAA  Technical  Center  in 
Atlantic  City,  New  Jersey  will  perform 
certification  tests  for  producers  of 
candidate  explosives  detection  systems. 
The  EDS  Certification  Test  Director  in 
the  Office  of  Aviation  Security  Research 
and  IDevelopment  is  the  point  of  contact. 

(U)  As  required  by  botn  the  FAA 
Management  Plan  for  EDS  Certification 
Testing,  and  the  FAA  Management  Plan 
for  EDS  Certification  Testing  of 
Detonator  Detection  Equipment, 
manufacturers  seeking  FAA  certification 
for  their  candidate  EDS  must  submit 
complete  descriptive  data  and  their  test 
results  to  the  FAA  prior  to  receiving 
permission  to  ship  their  equipment  to 
the  FAA  Technical  Center.  The  FAA 
reserves  the  right  to  visit  manufacturers' 
facilities  for  technical  quality  assurance 
purposes,  require  and/or  monitor  in- 
house  tests,  and  review  associated  data 
prior  to  granting  permission  to  ship 
equipment  for  certification  testing. 

(Uj  There  may  be  extenuating 
circumstances  that  make  it  impractical 
for  the  equipment  to  be  accommodated 
at  the  FAA  Technical  Center.  Therefore, 
the  FAA  will  consider  requests  for  an 
exception  that  would  permit  equipment 
to  be  tested  at  a  facility  other  than  the 
FAA  Technical  Center.  The  written 
request  must  explain  in  detail  why  an 
exception  is  in  the  best  interest  of  the 
U.S.  Government  and  indicate  the 
methods  and  procedures  that  will  be 
used  to  conduct  a  test  equivalent  to 
those  conducted  at  the  FAA's  facility. 

(U)  The  FAA  may  recognize,  on  a 
reciprocal  basis,  EDS  testing  and 
certification  conducted  by  a  foreign 
government's  aviation  security 
organization.  Such  recognition  by  the 
FAA  will  be  considered  only  if  certain 


conditions  are  met.  These  conditions 
include,  but  are  not  limited  to,  the 
negotiation  of  an  appropriate  security 
technical  exchange  agreement  which 
assures  compliance  with  the  FAA 
Criteria  for  Certification  of  Explosives 
Detection  Systems  using  strict  quality 
control  procedures  that  are  consistent 
with  FAA  testing  procedures.  The 
agreement  must  also  provide  for  full 
reciprocity  for  certifications  issued  by 
both  the  foreign  government  aviation 
security  oivanization  and  the  FAA. 

(U)  All  direct  costs  associated  with 
testing  and  certification  (e.g.,  insurance, 
shipping,  installation,  set-up  technical 
operation,  maintenance,  cahbration, 
disassembly,  and  FAA  laboratory  testing 
costs)  must  be  borne  by  the 
manufacturers  or  vendors.  Both  the  FAA 
Management  Plan  for  EDS  Certification 
Testing,  and  the  FAA  Management  Plan 
for  EDS  Certification  Testing  of 
Detonator  Detection  Equipment-contain 
specific  information  on  the  incremental 
costs  associated  with  tests  performed  at 
the  FAA  Technical  Center  facilities,  or 
other  locations. 

[Sensitive  Portion  of  Document  Deleted: 
In  the  full  text  of  the  classified  Criteria, 
this  portion  contains  information 
pertaining  to  test  objects  used  in  EDS 
certification  testing.] 

Component  Testing 

(U)  As  part  of  the  FAA  Security  R&D 
program,  the  FAA  Technical  Center 
evaluates  explosives  detection  devices 
(EDD),  that  do  not  meet  all  of  the  EDS 
performance  standards.  An  EDD  is  an 
automated,  uncertified  EDS  that  is 
capable  of  meeting  the  partial  detection 
requirements  for  bulk/main  explosive 
charges,  or  detonators  in  the  criteria,  for 
instance,  some  of  the  devices  that  the 
FAA  has  evaluated  have  relatively  low 
throughput  rates  and  higher  false  alarm 
rates  than  the  maximum  acceptable  rate. 
It  will  be  possible  under  certain 
circumstances,  for  example,  for  a 
manufacturer  of  an  automated  EDD  to 
have  the  FAA  test  and  evaluate  the 
device,  even  though  it  is  not  expected 
to  fully  meet  the  EDS  certification 
criteria  (e.g.,  false  alarm  rate  or 
throughput). 

(U)  Although  only  complete  systems 
can  be  certified,  the  FAA  may  attest  to 
the  performance,  of,  but  not  certify  or 
approve  for  use,  EDDs  or  individual 
components.  Attesting  to  the 
performance  of  EDDs  is  intended  to 
assist  manufacturers  and  vendors  who 
are  seeking  partners  with  whom  they 
can  create  a  functioning  EDS  composed 
of  multiple  devices. 

(U)  Testing  of  EDDs  will  only  be 
conducted:  (1)  On  a  first-come,  first- 
served  basis;  (2)  if  adequate  resources 


and  facilities  are  available  at  the  FAA 
Technical  Center  to  permit  such  testing 
(The  FAA  will  also  consider  requests  to 
test  the  equipment  at  a  facility  other 
than  the  FAA  Technical  Center;  these 
requests  will  be  given  the  lowest 
priority  and  will  be  performed  only  if  it 
does  not  delay  other  testing  being 
performed  by  the  FAA  Technical 
Center.);  (3)  at  a  lower  precedence  than 
EDS  certification  testing;  and  (4)  if  the 
FAA  determines  from  the 
manufacturer's  test  data  that  there  is  a 
substantial  likelihood  that  the  device 
will  meet  the  partial  detection  criteria. 

Issued  in  Washington,  D.C  on  August  22, 
1996. 
Cathai  L.  Flynn, 

Associate  Administrator  for  Civil  Aviation 

Security. 

(FR  Doc.  96-22251  Filed  2-29-96;  8:45  am) 

BtLLINQ  COOE  4t10-1S-M 


Availability  of  Solicitation  for  Aviation 
Research  Grants  and  Cooperative 
Agreements 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  Cancellation  of 
Closing  Date. 

summary:  The  Federal  Aviation 
Administration  (FAA)  is  cancelling  the 
closing  date  on  Grants  for  Aviation 
Research  Program  Solicitation  No.  96.1 
until  further  notice.  This  cancellation 
increases  opportunities  to  provide 
maximum  safety  in  the  national  air 
space  system.  Ptoposals  may  be 
submitted  for  grants  and  cooperative 
agreements  which  address  the  long  and 
short-term  technical  needs  of  the 
National  Airspace  System  (NAS) 
pursuant  to  Section  9205,  Aviation 
Research  Grant  Program,  and  Section 
9208,  Catastrophic  Failure  Prevention 
Research  Program,  of  the  FAA  Research, 
Engineering,  and  Development 
Authorization  Act  of  1990  (Pub.  L.  101- 
508),  and  section  107  of  the  Aviation 
Security  Improvement  Act  of  1990  (Pub. 
L.  101-604). 

DATES:  Proposals  may  be  submitted  to 
the  address  below  until  further  notice. 

ADDRESSES:  Inquiries  or  requests  for  a 
solicitation  and  application  material 
should  be  directed  to:  Colleen 
Peranteau,  AAR-201,  Office  of  Research 
and  Technology  Applications,  William 
].  Hughes  Technical  Center,  Building 
270,  Room  B115,  Atlantic  City 
International  Airport,  New  Jersey  08405, 
Voice:  (609)  485-8410,  Fax:  (609)  485- 
6509. 
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SUPPLEMENltARY  INFORMATION: 
Backgrountl 

Title  IX,  The  Aircraft  Safety  and 
Capacity  Ejqpansion  Act  of  1990  (Pub.  L. 
101-508),  ^BCtion  9205,  states  its 
purpose  is^to  conduct  aviation  research 
into  areas  deemed  by  the  Administrator 
to  be  required  for  the  long-term  growth 
of  civil  avialtion."  The  Catastrophic 
Failure  Pretention  Research  Grant 
Program,  Section  9208,  directs  the  FAA 
"to  conduct  aviation  research  relating  to 
development  of  tev:hnologies  and 
methods  to  assess  the  risk  and  prevent 
defects,  failures,  and  malfunctions  of 
products,  parts,  processes,  and  articles 
manufactured  for  use  in  aircraft,  aircraft 
engines,  propellers,  and  appliances 
which  could  result  in  a  catastrophic 
failure  of  aa  aircraft."  And  the  Aviation 
Security  &int  Program  (Pub.  L.  101- 
604)  provides  for  grants  for  "the 
conduct  of  research,  development,  and 
implementation  of  technologies  and 
procedures  to  counteract  terrorist  act 
against  civil  aviation." 

A  detailed  description  of  specific 
research  ar$as,  additional  requirements, 
and  selection  criteria  are  set  out  in  the 
solicitation!  Grants  for  Aviation 
Research,  siolicitation  96.1. 

Dated:  Au^t  16, 1996. 
Andres  G.  Zellweger, 

Director,  Office  of  Aviation  Research. 

(FR  Doe.  96-122255  Filed  8-29-96;  8:45  am) 

BHJJNG  COOE  M10-13-M 


Notice  of  intent  To  Rule  oh  Application 
(#96-01-C-00-ALS)  To  Impose  and 
Use  ttie  Ren/enue  From  a  Passenger 
Facility  Charge  (PFC)  at  San  Luis 
Valley  Regional  Airport— Bergman 
Field,  Submitted  by  the  San  Luis  Valley 
Regional  Airport  Board  of  Control, 
Alamosa,  Colorado 

AGBiCY:  Faderal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  intent  to  rule  on 
applicatioii. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
applicatioii  to  impose  and  use  PFC 
revenue  at  San  Luis  Valley  Regional 
Airport  under  the  provisions  of  49 
U.S.C.  40117  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
DATES:  Corjiments  must  be  received  on " 
or  before  September  30;  1996. 
ADDRESSES:  Comments  on  this 
applicatioi  i  may  be  mailed  or  delivered 
in  triplicate  to  die  FAA  at  the  following 
address:  Alan  E.  Wiechmann,  Manager; 
Denver  Aii  ports  District  Office,  DEN- 
ADO;  Fed(  ral  Aviation  Administration; 


5440  Roslyn,  Suite  300;  Denver,  CO 
80216-6026. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Michael 
M.  Hackett,  Airport  Manager,  at  the 
following  address:  San  Luis  Valley 
Regional  Airport  Board  of  Control,  P.O. 
Box  419,  Alamosa,  CO  81101. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  ccmunents 
previously  provided  to  San  Luis  Valley 
Airport  Board  of  Control,  under  section 
158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  COWTACT: 
Mr.  Christopher  Schaffer,  (303)  286- 
5525;  Denver  Airports  District  Office, 
DEN-ADO;  Federal  Aviation 
Administration;  5440  Roslyn,  Suite  300; 
Denver,  CO  80216-6026.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  (#96-01-C- 
00-ALS)  to  im{>ose  and  use  PFC 
revenue  at  San  Luis  Valley  Regional 
Airport,  under  the  provisions  of  49 
U.S.C.  40117  and  Part  158  of  the  Federal 
Aviation  RegulatiSns  (14  CFR  Part  158). 

On  August  23,  1996,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  San  Luis  Valley 
Airport  Board  of  Control,  Alamosa, 
Colorado,  was  substantially  complete 
within  the  requirements  of  section 
158.25  of  Part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than 
November  29,  1996. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00 

Proposed  charge  effective  date:  March 
1, 1997 

Proposed  charge  expiration  date:  May 
1, 2024 

Total  requested  for  use  approval: 
$288,835.87 

Brief  description  of  proposed  project: 
Construction  of  parallel  taxiway, 
including  related  signage  and  marking. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFC's:  All  taxi/ 
commercial  operators  filing  or  required 
to  file  FAA  form  1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
Regional  Airport  Office  located  at: 
Federal  Aviation  Administration, 
Northwest  Mountain  Region,  Airports 
Division,  ANM-600,  1601  Lind  Avenue, 
S.W.,  Suite  540,  Renton,  WA  98055- 
4056. 


In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  San  Luis 
Valley  Regional  Airport. 

Issued  in  Renton,  Washington  on  August 
23. 1996. 
David  A. -Field, 

Manager,  Planning,  Programming  and 
Capacity  Branch.  Northwest  Mountain 
Region. 
[FR  Doc.  96-22254  Filed  8-29-96;  8:45  am] 
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Federal  Highway  Administration 

[FHWA  Docltet  Na  96-27] 

Notice  of  Request  for  Extension  of 
Currently  Approved  Information 
Collection;  Highway  Performance 
Monitoring  System 

AQB4CY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  and  request  for 
comments. 


summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
use  3501,  3506(c)(2)(A)),  the  FHWA 
solicits  comment  on  its  intent  to  request 
the  Office  of  Management  and  Budget 
(OMB)  to  extend  the  information 
collection  for  FHWA's  Highway 
Performance  Monitoring  System. 
DATES:  Comments  must  be  submitted  on 
or  before  October  29, 1996. 
addresses:  All  signed,  written 
comments  should  refer  to  the  docket 
number  that  appears  at  the  top  of  this 
document  and  must  be  submitted  to 
HCC-10,  Room  4232,  Office  of  the  Chief 
Counsel,  Federal  Highway 
Administration,  400  Seventh  Street, 
SW.,  Washington,  DC  20590.  All 
comments  received  will  be  available  for 
examination  at  the  above  address  from 
8:30  a.m.  to  3:30  p.m.,  e.t.,  Monday 
through  Friday,  except  Federal  holidays. 
Those  desiring  notification  of  receipt  of 
comments  must  include  a  self- 
addressed,  stamped  postcard/envelope. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
James  Getzewich,  Highway  System 
Performance  Division,  Office  of 
Highway  Information  Management, 
(202)  366-0175,  Federal  Highway 
Administration,  Department  of 
Transportation,  400  Seventh  Street,  SW, 
Washington,  DC  20590.  Office  hours  are 
from  7:30  a.m.  to  4:00  p.m.,  e.t.,  Monday 
through  Friday,  except  Federal  holidays. 

SUPPLQMENTARY  INFORMATION: 

Title:  Highway  Performance 
Monitoring  System.  (HPMS). 
OMB  Number:  2125-0028. 
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Background:  Public  comment  is 
requested  regarding  the  burden 
associated  with  collection  of 
information.  The  data  for  the  Highway  . 
Performance  Monitoring  System 
(HPMS)  are  collected  under  authority  of 
23  U.S.C.  307,  which  places  the 
responsibility  on  the  Secretary  of 
Transportation  for  management 
decisions  which  affect  transportation. 
23  CFR  1.5  provides  the  Federal 
Highway  Administrator  with  authority 
to  request  information  to  administer  the 
Federal- Aid  Highway  Program. 
Estimates  of  future  highway  needs  of  the 
Nation  are  mandated  by  Congress  on  a 
biennial  basis  [23  U.S.C.  307(e)]. 
Additionally,  HPMS  data  serve  as  the 
information  Source  for  the  "Highway 
Safety  Performance"  report  prepared  by 
the  Federal  Highway  Administration 
(FHWA)  pursuant  to  Section  207  of  the 
Surface  Transportation  Assistance  Act 
of  1982  (Pub.  L.  97-424).  The  HPMS 
data  collected  are  essential  to  FHWA 
and  Congress  in  evaluating  effectiveness 
of  the  Federal-aid  highway  programs, 
providing  mileage  components  of 
apportionment  formulae,  and  evaluating 
highway  safety  programs.  The 
information  is  used  by  FHWA  to 
develop  and  implement  legislation  and 
by  State  and  Federal  transportation 
officials  to  adequately  plan,  design,  and 
administer  effective,  safe,  and  efficient 
transportation  systems. 

Interested  parties  are  invited  to  send 
comments  regarding  any  aspect  of  these 
information  collections,  including,  but 
not  limited  to:  (1)  Ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
collected  information;  (2)  the  accuracy 
of  the  estimated  burden;  and  (3)  ways  to 
minimize  the  collection  burden  without 
reducing  the  quality  of  the  collected 
information.  Comments  submitted  in 
response  to  this  notice  will  be 
summarized  and/or  included  in  the 
request  for  OMB  extension  of  this 
information  collection. 

Respondents:  50  States,  DC, 
Commonwealth  of  Puerto  Rico,  plus 
four  territories  (American  Samoa,  Guam, 
Northern  Marianas,  and  Viiwin  Islands). 

Estimated  Total  Annual  Burden:  The 
estimated  burden  hours  for  this 
information  collection  is  119,680  hours. 

Frequency:  The  data  is  collected  by 
the  respondents  and  submitted  to 
FHWA  annually. 

Authority:  23  U.S.C.  315;  49  CFR  1.48.  44 
U.S.C.  3506(c)(2)(A). 

Issued  on:  August  21,  1996. 
Diana  Zeidel, 

Deputy  Associate  Administrator  for 
Administration. 

[FR  Doc.  96-21929  Filed  »-29-96;  8:45  am) 
BILLMQ  CODE  4910-22-M 


[FHWA  Docket  No.  96-31] 

Notice  of  Request  for  Extension  of 
Currently  Approved  Information 
Collection;  A  Guide  To  Reporting 
Highway  Statlsflcs 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  with  the 
requirement  of  section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995, 
this  notice  announces  the  intention  of 
the  FHWA  to  request  the  Office  of 
Management  and  Budget  (OMB)  to 
extend  the  information  collection  for 
FHWA's  A  Guide  to  Reporting  Highway 
Statistics. 

DATES:  Comments  must  be  submitted  on 
or  before  October  29, 1996. 
ADDRESSES:  All  signed,  written 
comments  should  refer  to  the  docket 
number  that  appears  at  the  top  of  this 
document  and  must  be  submitted  to 
HCC-10,  room  4232,  Office  of  the  Chief 
Coimsel,  Federal  Highway 
Administration,  400  Seventh  Street, 
SW.,  Washington,  DC  20590.  All 
comments  received  will  be  available  for 
examination  at  the  above  address  firom 
8:30  a.m.  to  3:30  p.m.  e.t.,  Monday 
through  Friday,  except  Federal  holidays. 
Those  desiring  notification  of  receipt  of 
comments  must  include  a  self- 
addressed,  stamped  postcard/enveloi>e. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Tom  Howard,  400  7th  Street,  SW. 
(202)  366-2833,  Washington,  DC  20590. 
Office  hours  are  from  7:45  a.m.  to  4:15 
p.m.,  e.t.,  Monday  through  Friday, 
except  Federal  holidays. 

SUPPLEMENTARY  INFORMATION: 

Title:  A  Guide  to  Reporting  Highway 
Statistics. 

OMB  Afo.;  2125-0032. 

Background:  Public  comment  is 
requested  regarding  the  burden 
associated  with  this  collection  of 
information.  The  authority  to  collect 
this  information  is  contained  in  the 
Department  of  Transportation  (DOT)  Act 
of  1966  (P.L.  89-670;  49  U.S.C.  301  (4), 
which  charges  the  Secretary  of 
Transportation  to  promote  and 
undertake  development,  collection,  and 
dissemination  of  technological,  statical, 
economic,  and  other  information 
relevant  to  domestic  and  international 
transportation.  Title  23,  United  States 
Code,  Section  307(a)  authorizes  the  DOT 
to  engage  in  studies  to  collect  data 
concerning  highway  development 
financing,  modernization,  safety,   r 
maintenance,  and  traffic  conditions  and 
to  publish  the  results  of  such  research. 


Title  23,  United  States  Code,  Section 
307(e)  requires  the  Secretary  of 
Transportation  to  report  biennially  to 
Congress  on  the  Nation's  highway 
needs.  The  Commercial  Motor  Vehicle 
Safety  Act  of  1986  established  a  major 
Federal  interest  in  the  States'  driver 
licensing  programs.  The  driver  license 
data  collected  under  this  Guide  are 
critical  in  evaluating  the  effects  of  the 
regulations  mandated  by  the  Act.  The 
Act  also  established  a  three-part  grant 
program  to  aid  the  States  in  the 
development  and  implementation  of 
licensing  procedures  for  commercial 
drivers  and  requires  that  the 
"supplemental"  grant  funds  be 
distributed  among  the  States  according 
to  the  number  of  commercial  driver  tests 
administered  and  the  number  of 
commercial  licenses  issued.  The  various 
forms  included  in  the  Guide  are 
designed  to  provide  for  the  reporting  of 
statistics  that  show  motor-fuel  usage, 
motor-vehicle  registrations  and  use, 
drivers,  and  the  taxes  and  fees  paid  and 
collected  from  these  sources  and  the 
purposes  for  which  these  funds  are 
expended.  The  Guide  provides  for  the 
collection  of  information  that  descnbes 
policies  and  procedures  for  assembling 
statistical  data  from  the  existing  files  of 
State  agencies  on  motor-vehicle 
registration  and  fees,  motor-fuel  use  and 
taxation,  driver  licensing,  highway 
taxation  and  finance,  and  other  related 
subjects,  and  the  reporting  of  these  data 
to  the  Federal  highway  Administration. 

Interested  parties  are  invited  to  send 
comments  regarding  any  aspect  of  this 
information  collection,  including,  but 
not  limited  to:  (1)  The  necessity  and 
utility  of  the  information  collection  for 
the  proper  performance  of  the  functions 
of  the  FHWA;  (2)  the  accuracy  of  the 
estimated  burden;  (3)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
collected  information;  and  (4)  ways  to 
minimize  the  collection  burden  without 
reducing  the  quality  of  the  collected 
information.  Comments  submitted  in 
response  to  this  notice  will  be 
summarized  and/or  included  in  the 
request  for  OMB  approval  of  this 
information  collection. 

Respondents:  The  overall  annual 
reporting  burden  is  shared  by  the  50 
States,  the  District  of  Columbia,  Puerto 
Rico,  Guam,  American  Samoa,  the 
Northern  Marianas  and  the  Virgin 
Islands. 

Estimated  Total  Annual  Burden:  The 
annual  reporting  burden  is  estimated  to 
be  38,738  hours. 

Frequency:  The  respondents  are 
required  to  report  on  an  annual  basis. 

Authority:  Title  23,  U.S.  Code.  Section 
307(e);  23  U.S.C  315,  49  CFR  1.48. 
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Issued  on:  Ai  gust  21, 1996. 

Diana  Zeidel, 

Deputy  Associate  Administrator  for 
Administrationi 

|FR  Doc.  96-21930  Filed  8-29-96;  8:45  am] 
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Surface  Trantportation  Board  > 

[STB  Finance  Docket  No.  33009] 

Richard  D.  Robey— Continuance  in 
Control  Exenption — Juniata  Valley 
Railroad  Conpany 

Richard  D.  Robey  (Robey),  a 
noncarrier  individual,  has  Bled  a  notice 
of  exemption  to  continue  in  control  of 
I  Railroad  Company 
Juniata's  becoming  a 
ier.  Consummation  was 
IT  on  or  after  August  15, 


Juniata  Valley 
(Juniata),  upoi 
Class  m  rail 
expected  to  o( 
1996. 

Juniata,  a  ndncarrier,  has  concurrently 
filed  a  joint  nqtice  of  exemption  in 
SEDA-COG  Jo\nt  Rail  Authority  and 
Juniata  VaUey\Railroad  Company- 
Acquisition  aiid  Operation  Exemption — 
Consolidated  Rail  Corporation,  STB 
Finance  Docket  No.  33008,  to  operate 
approximatelyl2.3  ^  miles  of  rail  line 
acquired  by  SEDA-COG  Joint  Rail 
Authority  from  Consolidated  Rail 
Corporation  kmown  as  the  Lewistown 
Cluster  in  Mifflin  County,  PA. 

Robey  controls  seven  other 
nonconnecting  Class  m  rail  carriers:  ^ 
North  Shore  Railroad  Company;  Nittany 
&  Bald  Eagle  Railroad  Company, 
Shamoicin  Valjey  Railroad  Company; 
West  Shore  Railway  Services,  Inc., 
Stourbridge  Railroad  Company,  Inc., 
Wellsboro  andj  Corning  Railroad 
Company;  andj  Union  County  Industrial 
Railroad  Company. 

Robey  states  that:  (1)  Juniata  will  not 
connect  with  my  of  the  other  railroads 
in  its  corporati  family;  (2)  the 
continuance  in  control  is  not  part  of  a 
series  of  anticipated  transactions  that 
would  connecf  Juniata  with  any  other 
railroad  in  its  corporate  family;  and  (3) 


the  transactior 
I  railroad.  The 


exempt  from  tl  le  prior  approval 


eo3 


Ithii 


'  The  ICC  Termi^iat 
104-88. 109  Stat 
December  29,  1993 , 
1996.  abolished 
Commission  and  t 
Surface  Transporta  I 
relates  to  function! 
jurisdiction  pursui  nt 

^Counsel  has  copfirmed 
consists  of  a  total 

^  Robey  has  con 
exemption  in  Richard 
Control  Exemption 
Company,  STB  Fir^nce 


does  not  involve  a  Class 
transaction  therefore  is 


ion  Act  of  1995,  Pub.  L.  No. 
,  which  was  enacted  on 
and  took  effect  on  January  1, 
Interstate  Commerce 
nsferred  certain  functions  to  the 
ion  Board  (Board).  This  notice 
that  are  subject  to  Board 
to49U.S.C.  11323-24. 

that  the  Lewiston  Cluster 
approximately  12.3  miles, 
rrently  filed  a  notice  of 
D.  Bobey — Continuance  in 
lif— Lycoming  Valley  Railroad 
Docket  No.  33011. 


requirements  of  49  U.S.C.  11323.  See  49 
CFR  1180.2(d)(2). 

Under  49  U.S.C.  10502(g),  the  Board 
may  not  use  its  exemption  authority  to 
relieve  a  rail  carrier  of  its  statutory 
obligation  to  protect  the  interests  of  its 
employees.  Section  11326(c),  however, 
does  not  provide  for  labor  protection  for 
transactions  under  sections  11324  and 
11325  that  involve  only  Class  m 
railroad  carriers.  Because  this 
transaction  involves  Class  III  rail 
carriers  only,  the  Board,  under  the 
statute,  may  not  impose  labor  protective 
conditions  for  this  transaction. 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10502(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33009,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Branch, 
1201  Constitution  Avenue,  N.W., 
Washington,  DC  20423  and  served  on: 
Richard  R.  Wilson,  Vuono  &  Gray,  2310 
Grant  Building,  Pittsburgh.  PA  15219. 

Decided:  August  22, 1996. 
By  the  Board.  Joseph  H.  Dettmar,  Acting 
Director,  Office  of  Proceedings. 

Vernon  A.  Williams, 

Secretary. 

[PR  Doc.  96-22205  Filed  8-29^96;  8:45  ami 

ULUNQ  CODE  491S-00-P 


[Docket  Nos.  41242  at  al.'] 

Central  Power  &  Light  Company  v. 
Southern  Pacific  Transportation 

Company 

AGENCY:  Surface  Transportation  Board, 

Transportation. 

ACTION:  Request  for  comments. 

summary:  The  Board  is  seeking 
comments  on  certain  common  legal  and 
policy  issues  raised  by  these  cases 
which  have  industry-wide  significance 
for  rail  carriers  and  their  captive 
shippers.  The  immediate  issue  in  these 
cases  is  whether  a  captive  shipper  can 
obtain  prescription  of  a  rate  for  the 
"bottleneck"  segment  of  its  rail 
shipments  (the  portion  of  the  movement 
for  which  no  alternative  transportation 
route  is  possible),  based  upon  a 
challenge  to  the  reasonableness  of  a 
local  rate  that  has  generally  not  been 


'This  notice  embraces:  No.  41295,  Pennsylvania 
Power  6-  Light  Co.  v.  Consolidated  Hail  Corp.;  and 
No.  41626,  MidAmerican  Energy  Co.  v.  Union  Pac. 
B.R.  and  Chicago  and  North  W.  Ry.  A  fourth  case- 
No.  41604,  Western  Resources,  Inc.  v.  The  Atchison. 
T.6rS.F.  Ry. — involves  similar  issues,  but  has  been 
stayed  pending  judicial  resolution  of  certain 
contract  interpretation  matters. 


applied  to  its  traffic.  The  broader  issues 
involved  are  whether  and  how  a  captive 
shipper  can  obtain  a  competitive  route 
for  the  non-bottleneck  portion  of  its 
moves  and  whether  a  rate 
reasonableness  analysis  can  be  limited 
to  the  bottleneck  segment,  relying  on 
competition  to  constrain  the  rates 
charged  on  the  segment  of  a  move  that 
is  subject  to  competition. 

The  Board  is  soliciting  comments  and 
briefing  on  these  issues  from  all 
interested  persons  and  will  hold  an  oral 
argument.  The  oral  argument  will  be 
limited  to  the  generic  issues  addressed 
in  the  Board's  decision  and  will  not 
address  other  issues  specific  to  an 
individual  case. 

DATES:  Comments  are  due  by  September 
30,  1996. 

ADDRESSES:  Send  an  original  and  10 
copies  of  submissions,  referring  to  Nos. 
41242  et  al.  to:  Office  of  the  Secretary, 
Case  Control  Branch,  Surface 
Transportation  Board,  1201  Constitution 
Avenue,  N.W.,  Washington,  DC  20423. 

One  copy  of  each  submission  should 
be  sent  to  counsel  for  each  party  of 
record  in  each  of  the  cases. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  927-5660. 
[TDD  for  the  hearing  impaired:  (202) 
927-5721.1 

SUPPLEMENTARY  INFORMATION: 
Additional  details,  including  a  fuller 
description  of  the  issues,  appear  in  the 
Board's  full  decision.  To  purchase  a 
copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from  E)C  News  & 
Data,  Inc.,  Room  2229, 1201 
Constitution  Avenue,  N.W., 
Washington,  DC  20423.  Telephone: 
(202)  289-^357/4359.  (Assistance  for 
the  hearing  impaired  is  available 
through  TDD  services  at  (202)  927- 
5721.) 

Decided:  August  23, 1996. 

By  the  Board,  Chairman  Morgan,  Vice 
Chairman  Simmons,  and  Commissioner 
Owen. 

Vernon  A.  Williams, 

Secretary. 

|FR  Doc.  96-22275  Filed  8-29-96;  8:45  ami 
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Surface  Transportation  Board ' 
[STB  Finance  Docket  No.  33013] 

Kansas  Southwestern  Railway 
Company,  LLC— Acquisition 
Exemption— The  Atchison,  Topeka  and 
Santa  Fe  Railway  Company 

Kansas  Southwestern  Railway 
Company,  LL.C.  (KSW).  a  Class  ffl  rail 
carrier,  has  filed  a  verified  notice  of 
exemption  under  49  CFR  1150.41  to 
acquire  approximately  .46  miles  of  rail 
line  owned  by  The  Atchison,  Topeka 
and  Santa  Fe  Railway  Company 
between  milepost  0+740  feet  at  Kiowa, 
KS,  and  milepost  0+3168  feet  south  of 
Kiowa,  KS.  KSW  will  operate  the 
property.  Consummation  was  expected 
to  occur  on  or'after  August  13, 1996. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33013,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Branch, 
1201  Constitution  Avenue,  N.W., 
Washington,  DC  20423  and  served  on: 
Karl  Morell,  Ball  Janik  LLP,  1455  F 
Street,  N.W..  Suite  225,  Washington.  DC 
20005. 

Decided:  August  22, 1996. 

By  the  Board,  Joseph  H.  Dettmar,  Acting 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  96-22200  Filed  8-29-96;  8:45  ami 

BILUNQ  CODE  MIS-OO-P 

[STB>  Finance  Docket  No.  33004] 

Reading  Blue  Mountain  &  Northern 
Railroad  Company— Acquisition  and 
Operation  Exemption— Consolidated 
Rail  Corporation 

Reading  Blue  Mountain  &  Northern 
Railroad  Company  (RBMN),  a  Class  III 


'  The  ICC  Termination  Act  of  1995.  Pub.  L.  No. 
104-68,  109  Stat.  803,  which  was  enacted  on 
Decemt)er  29,  1995,  and  took  effect  on  January  1. 
1996,  abolished  the  Interstate  Commerce 
Commission  and  transferred  certain  functions  to  the- 
Surface  Transportation  Board  (Board).  This  notice 
relates  to  functions  that  are  subject  to  Board 
jurisdiction  pursuant  to  49  U.S.C.  10902. 

'  The  ICC  Termination  Act  of  1995,  Pub.  L.  No. 
104-88, 109  Stat.  803,  which  was  enacted  on 
December  29, 1995,  and  took  effect  on  January  1, 
1996,  abolished  the  Interstate  Commerce 
Commission  and  transferred  certain  functions  to  the 
Surface  Transportation  Board  (Board).  This  notice 
relates  to  functions  that  are  subject  to  Board 
jurisdiction  pursuant  to  49  U.S.C.  10902. 


rail  carrier,  has  filed  a  verified  notice  of 
exemption  under  49  CFR  1150.41:  (1)  to 
acquire  and  operate  a  tbtal  of 
approximately  104.22  miles  of  rail  line; 
and  (2)  to  acquire  a  total  of 
approximately  2.8  miles  of  incidental 
trackage  rights  owned  by  Consolidated 
Rail  Corporation  (Conrail)  and  located 
in  the  Commonwealth  of  Pennsylvania. 
The  proposed  transaction  was  to  be 
consummated  on  the  date  of  final 
agreement  of  the  parties  but  not  sooner 
than  August  20, 1996.  the  effective  date 
of  the  exemption. 

The  lines  involved  in  the  acquisition 
by  purchase  are  described  as  follows: 
the  Lehigh  Line  from  MP  119.4  at 
Lehighton  Yard  to  MP  130.5  at  a  point 
near  M&H  Jet.,  and  from  MP  130.6  at  a 
point  near  M&H  Jet.  to  MP  147.1  at 
Frazer,  a  distance  of  27.6  miles;  ^  the 
Lehigh  Line  from  MP  143.8  at  Frazer  to 
MP  161.2  at  Laurel  Run.  a  distance  of 
17.4  miles;  the  Lehigh  Line  from  MP 
164.2  at  Laurel  Run  to  MP  212.2  at 
Mehoopany  (500  feet  west  of  the  west 
,  portal  of  Vosburg  Tunnel),  a  distance  of 
48.0  miles;  the  Taylor  Secondary  line 
from  MP  136.7  at  Taylor  to  MP  142.5  at 
Pittston.  a  distance  of  5.8  miles;  the 
Keyser  Valley  Industrial  Track  fi-om  MP 
136.37  at  Taylor  to  MP  140.7  at  Cayuga, 
a  distance  of  4.33  miles;  the  Dunmore 
Running  Track  from  MP  0.0  at  Duryea 
Jet.  to  MP  0.7  at  Topps  Gum,  a  distance 
of  0.7  miles;  and  the  Kerr-McGee  Lead 
from  MP  0.0  at  Avoca  to  MP  0.3  at  the 
end  of  the  track,  a  distance  of  0.3  miles. 

The  incidental  trackage  rights 
involved  are  described  as  follows:  the 
Lehigh  Lirie  between  MP  130.5  and  MP 
130.6.  a  distance  of  0.1  miles;  between 
Conrail's  interchange  with  C&S  at 
Packerton  Jet.,  across  Conrail's  Track 
No.  2  to  a  connection  with  Track  No.  1 
that  RBMN  is  acquiring,  a  distance  of 
0.1  miles;  ^  through  Taylor  Yard  to 
connect  the  Taylor  Secondary  Line  and 
the  Keyser  Valley  Line,  a  distance  of 
approximately  0.8  miles;  and  from  MP 
136.7  at  Taylor  Yard  to  a  point  east  of 
Bridge  60  at  Scranton,  a  distance  of 
approximately  1.8  miles.'* 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 


'Conrail  is  conveying  only  Track  No.  1  between 
MP  119.4  and  MP  130.5.  retaining  Track  No.  2;  and 
is  conveying  incidental  trackage  rights  to  RBMN 
over  the  single  track  between  MP  130.5  and  MP 
130.6. 

'  RBMN  has  concurrently  Tiled  a  notice  of 
exemption  in  Reading  Blue  Mountain  S-  Northern 
Railroad  Company — Acquisition  of  Trackage  Bights 
Exemption — C&S  Railroad  Corporation.  Finance 
Docket  No.  33020. 

'Conrail  is  in  the  process  of  selling  the  portion 
of  Taylor  Yard  containing  these  lines  to  Delaware 
and  Hudson  Railway  Company,  Inc.  (DHC),  but  will 
retain  permanent  trackage  rights  through  Taylor 
Yard  which  it  will  assign,  with  the  consent  of  DHC, 
to  RBMN. 


is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  ana  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33004,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Branch, 
1201  Constitution  Avenue,  N.W., 
Washington,  DC  20423  and  served  on: 
Erie  M.  Hocky,  GoUatz,  Griffin  &  Ewing. 
P.C,  213  West  Miner  Street.  P.  O.  Box 
796,  West  Chester,  PA  19381-0796. 

Decided:  August  22, 1996. 

By  the  Board,  Joseph  H.  Dettmar,  Acting 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

|FR  Doc.  96-22202  Filed  8-29-96;  8:45  ami 
BtLUNQ  CODE  4916-00-P 

[STB>  Finance  Docket  No.  33020] 

Reading  Blue  Mountain  &  Northern 
Railroad  Company— Acquisition  of 
Trackage  Rights  Exemption— CAS 
Railroad  Corporation 

Reading  Blue  Mountain  &  Northern 
Railroad  Company  (RBMN),  a  Class  III 
rail  carrier,  has  filed  a  verified  notice  of 
exemption  under  49  CFR  1150.41  to 
acquire  overhead  trackage  rights  and 
operate  over  approximately  18  miles  of 
rail  line  owned  by  the  C&S  Railroad 
Corporation,  between  milepost  18±  at 
Mauck  Chunck  Jet.,  PA,  and  milepost  0± 
at  Packerton  Jet.,  PA.^  Consummation 
was  expected  to  occur  on  or  after 
August  20. 1996. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  ana  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33020,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Branch, 


'  The  ICC  Termination  Act  of  1995,  Pub.  L.  No. 
104-88.  109  Stat.  803.  which  was  enacted  on 
December  29.  1995,  and  took  effect  on  January  1, 
1996,  abolished  the  Interstate  Commerce 
Commission  and  transferred  certain  functions  to  the 
Surface  Transportation  Board  (Board).  This  notice 
relates  to  functions  that  are  subject  to  Board 
jurisdiction  pursuant  to  49  U.S.C.  10902. 

'  RBMN  is  acquiring  overhead  trackage  rights 
only  and  will  not  be  allowed  to  serve  any  additional 
customers. 

RBMN  also  has  concurrently  flled  a  notice  of 
exemption  in  Reading  Blue  Mountain  6r  Northern 
Railroad  Company — Acquisition  and  Operation 
Exemption — Consolidated  Rail  Corporation. 
Finance  Docket  No.  33004. 
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1201  Constiti^ion  Avenue,  N.W., 
Washington,  pC  20423  and  served  on: 
Eric  M.  Hockj,  Gollatz,  Griffin  &  Ewing, 
P.C.  213  West  Miner  Street,  P.  O.  Box 
796,  West  Chester,  PA  19381-0796. 

Decided:  August  22. 1996. 

By  the  Board,  Joseph  H.  Dettmar,  Acting 
Director,  Office  of  Proceedings. 
Vernon  A.  Will  anu. 
Secretary.         '. 
(FR  Doc.  96-22^06  Filed  &-29-96;  8:45  am) 

BILUNQ  CODE  4*lM0-P 


Surface  Tran^rtation  Board  ^ 
[STB  Finance  Oocket  No.  3301 1] 

Richard  D.  Robey— Continuance  in 
Control  Exempt'o'^— LycomJng  Valley 
Railroad  Company 

Richard  D.  Robey  (Robey).  a 
noncarrier  individual,  has  filed  a  notice 
of  exemption  Jto  continue  in  control  of 
Lycoming  VaBey  Railroad  Company 
(Lycoming),  iW)on  Lycoming's  becoming 
a  Class  in  railfcarrier.  Consummation 
was  expected  [to  occur  on  or  after 
August  15. 1996. 

Lycoming  ai  noncarrier,  has 
concurrently  filed  a  notice  of  exemption 
in  SEDA-COG  Joint  Rail  Authority  and 
Lycoming  Valley  Railroad  Company — 
Acquisition  afid  Operation  Exemption — 
Consolidated  Rail  Corporation,  STB 
Finance  Docket  No.  33010,  to  acquire 
approximately  38.0  *  miles  of  rail  line 
owned  by  Coilsolidated  Rail 
Corporation  known  as  the  Williamsport 
Cluster  in  the'counties  of  Clinton  and 
Lycoming,  Py^. 

Robey  controls  seven  other 
nonconnectin^  Class  III  rail  carriers: ' 
North  Shore  Railroad  Company;  Nittany 
&  Bald  Eagle  Railroad  Company, 
Shamokin  Va)ley  Railroad  Company; 
West  Shore  Railway  Services,  Inc.; 
Stourbridge  Rjailroad  Company,  Inc.; 
Wellsboro  and  Coming  Railroad 
Company;  and  Union  County  Industrial 
Railroad  Comtoany. 

Robey  statep  that:  (1)  Lycomijig  will 
not  connect  with  any  of  the  other 
railroads  in  itp  corporate  family;  (2)  the 
continuance  ip  control  is  not  part  of  a 


ceib 
renrnin 


.No. 


Commission  and 
Surface  Transpor 


The  ICX;  Teniinafion  Act  of  1995.  Pub.  L. 
104-08, 109  Stat.  803.  which  was  enacted  on 
Decemtwr  29, 19f  5,  and  took  effect  on  January  1, 
1996,  atx>lished  t  le  Interstate  Commerce 

I  iransferred  certain  functions  to  the 
'Ration  Board  (Board).  This  notice 
relates  to  functions  that  are  subject  to  Board 
jurisdiction  purstiant  to  49  U.S.C.  11323-24. 

''  Counsel  has  ( onfirmed  tliat  the  Williamsport 
Cluster  consists  o  f  a  total  of  approximately  38.0 
miles. 

'  Robey  has  co  ^currently  RIed  a  notice  of 
exemption  in  /tic  Hard  D.  Robey — Continuance  in 
Control  Exemptic  n — funiata  Valley  Bailroad 
Company.  STB  F  nance  Docket  ^Jo.  33009. 


series  of  anticipated  transactions  that 
would  connect  Lycoming  with  any  other 
railroad  in  its  corporate  family;  and  (3) 
the  transaction  does  not  involve  a  Class 
I  railroad.  The  transaction  therefore  is 
exempt  fi-om  the  prior  approval 
requirements  of  49  U.S.C.  11323.  See  49 
CFR  1180.2(d)(2). 

Under  49  U.S.C.  10502(g).  the  Board 
may  not  use  its  exemption  authority  to 
relieve  a  rail  carrier  of  its  statutory 
obligation  to  protect  the  interests  of  its 
employees.  Section  11326(c).  however, 
does  not  provide  for  labor  protection  for 
transactions  under  sections  11324  and 
11325  that  involve  only  Class  III 
railroad  carriers.  Because  this 
transaction  involves  Class  III  rail 
carriers  only,  the  Board,  under  the 
statute,  may  not  impose  labor  protective 
conditions  for  this  transaction. 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10502(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33011,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Branch, 
1201  Constitution  Avenue,  N.W., 
Washington,  DC  20423  and  served  on: 
Richard  R.  Wilson,  Vuono  &  Gray,  2310 
Grant  Building.  Pittsbiu^,  PA  15219. 

Decided:  August  22, 1996. 

By  the  Board,  Joseph  H.  Dettmar,  Acting 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
IFR  Doc.  96-22201  Filed  8-29-96;  8:45  am) 

BHJJNQ  COM  491S-00-P 

[STB>  Hnance  Dockat  No.  33008] 

SEDA-COG  Joint  Rail  Auttiority  and 
Juniata  Valley  Railroad  Company- 
Acquisition  and  Operation 
Exemption — Consolidated  Rail 
Corporation 

SEDA-COG  Joint  Rail  Authority 
(Authority)  and  Juniata  Valley  Railroad 
Company  (Juniata),  noncarriers,  have 
filed  a  joint  verified  notice  of  exemption 
under  49  CFR  1150.31  for  Authority  to 
acquire  through  purchase  and  for 
Jimiata  to  operate  approximately  12.3  ^ 


1  The  ICC  Termination  Act  of  1995,  Pub.  L.  No. 
104-88, 109  Stat.  803,  which  was  enacted  on 
December  29, 1995,  and  took  effect  on  January  1, 
1996,  abolished  the  Interstate  Commerce 
Commission  and  transferred  certain  functions  to  the 
Surface  Transportation  Board  (Board).  This  notice 
relates  to  functions  that  are  subject  to  Board 
jurisdiction  pursuant  to  49  U.S.C.  10901. 

2  Counsel  has  conBrmed  that  the  Lewistown 
Cluster  consists  of  a  total  of  approximately  12.3 
miles. 


miles  of  rail  line  owned  by  Consolidated 
Rail  Corporation  known  as  the 
Lewistown  Cluster  in  Mifflin  County, 
PA.  Juniata  will  become  a  Class  III  rail 
carrier.'  Consummation  was  expected  to 
occur  on  or  after  August  15, 1996. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  fiUng  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33008,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Branch. 
1201  Constitution  Avenue,  N.W.. 
Washington,  DC  20423  and  served  on: 
Richard  R.  Wilson.  Vuono  &  Gray.  2310 
Grant  Building,  Pittsburgh,  PA  15219. 

Decided:  August  22, 1996. 

By  the  Board,  Joseph  H.  Dettmar,  Acting 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  96-22203  Filed  8-29-«6;  8:45  am) 

BNJJftf  COOE  4«15-0»-P 


[STB>  Finance  Docket  No.  33010] 

SEDA-COG  Joint  Rail  Auttiority  and 
Lycoming  Valley  Railroad  Company- 
Acquisition  and  Operation 
Exemption— Consolidated  Rail 
Corporation 

SEDA-COG  Joint  Rail  Authority 
(Authority)  and  Lycoming  Valley 
Railroad  Company  (Lycoming), 
noncarriers,  have  filed  a  joint  verified 
notice  of  exemption  imder  49  CFR 
1150.31  for  Authority  to  acquire  through 
purchase  and  for  Lycoming  to  operate 
approximately  38.0  miles  of  rail  line 
owned  by  Consolidated  Rail 
Corporation  known  as  the  Williamsport 
Cluster  in  the  coimties  of  Clinton  and 
Lycoming,  PA.  Lycoming  will  become  a 
Class  III  rail  carrier.^  Consummation 


'This  proceeding  is  related  to  STB  Finance 
Docket  No.  33009,  wherein  Richard  D.  Robey,  a 
noncarrier  individual,  has  filed  a  notice  of 
exemption  to  continue  in  control  of  Juniata  u(>on 
Juniata's  becoming  a  Class  III  rail  carrier. 

'  The  ICC  Termination  Act  of  1995,  Pub.  L.  No. 
104-88,  109  Stat.  803,  which  was  enacted  on 
December  29, 1995,  and  took  effect  on  January  1. 
1996,  abolished  the  Interstate  Commerce 
Commission  and  transferred  certain  functions  to  the 
Surface  Transportation  Board  (Board).  This  notice 
relates  to  functions  that  are  subject  to  Board 
jurisdiction  pursuant  to  49  U.S.C  10901. 

^This  proceeding  is  related  to  STB  Finance 
Docket  No.  33011,  wherein  Richard  D.  Robey,  a 
noncarrier  individual,  has  filed  a  notice  of 
exemption  to  continue  in  control  of  Lycoming  upon 
Lycoming's  twconning  a  Class  III  rail  carrier. 


Federal  Register  /  Vol.  61,  No.  170  /  Friday,  August  30,  1996  /  Notices  46021 


was  expected  to  occur  on  or  after 
August  15, 1996. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33010,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Branch, 
1201  Constitution  Avenue,  N.W., 
Washington,  DC  20423  and  served  on: 
Richard  R.  Wilson,  Vuono  &  Gray,  2310 
Grant  Building,  Pittsburgh,  PA  15219. 

Decided:  August  22, 1996. 

By  the  Board,  Joseph  D.  Dettmar,  Acting 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  96-22204  Filed  8-29-96;  8:45  am] 

BILUNQ  CODE  491S-00-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  to  OMB  for  Review; 
Comnnent  Request 

August  20,  1996. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasiuy,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0748. 

Form  Number:  IRS  Form  2678. 

Type  of  Review:  Extension. 

Title:  Employer  Appointment  of 
Agent. 

Description:  26  U.S.C.  3504  authorizes 
an  employer  to  designate  a  fiduciary, 
agent,  etc.,  to  perform  the  same  acts  as 
required  of  employers. 

Respondents:  Business  or  other  for- 
profit.  Not-for-profit  institutions.  Farms, 
Federal  Government. 

Estimated  Number  of  Respondents: 
95,200. 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  Other  (as 
necessary). 


Estimated  Total  Reporting  Burden: 
47,600  hours. 

OMB  Number:  1545-1398. 

Form  Number:  IRS  Form  9620 
(formerly  RNO  91819). 

Type  o//?eWe(v;  Extension. 

Title:  Race  and  National  Origin 
Identification. 

Description:  The  Internal  Revenue 
Service  does  not  have  a  form  for  the 
collection  of  Race  and  National  Origin 
Identification  horn  applicants.  This 
scanning  form  on  its  own  and  when 
combined  with  other  IRS  tracking  forms 
(i.e..  Form  AA)  will  allow  the  Service  to 
determine  its  applicant/employee  pool, 
and  thereby,  enhance  its  recruitment 
plan. 

Respondents:  Individuals  or 
households.  Federal  Government. 

Estimated  Number  of  Respondents: 
50,000. 

Estimated  Burden  Hours  Per 
Respondent:  3  minutes. 

Frequency  of  Response:  Semi- 
annually, Annually. 

Estimated  Total  Reporting  Burden: 
2,500  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571,  1111  Constitution  Avenue, 
N.W.,  Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7340,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  96-22174  Filed  8-29-96;  8:45  am) 

BILUNQ  CODE  4830-01 -P 


Submission  to  OMB  for  Review; 
Comment  Request 

August  23, 1996. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Departmeni  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Nu/nfcer.  1545-0119. 

Form  Number:  IRS  Form  1099-R. 

Type  of  Review:  Extension. 

Title:  Distributions  From  Pensions, 
Annuities,  Retirement  or  Profit-Sharing 
Plans,  IRAs,  Insurance  Contracts,  etc. 


Description:  Form  1099-R  is  used  to 
report  distributions  from  pensions, 
annuities,  profit-sharing  or  retirement 
plans,  IRAs,  and  the  surrender  of 
insurance  contracts.  This  information  is 
used  by  IRS  to  verify  that  income  has 
been  properly  reported  by  the  recipient. 

Respondents:  Business  or  other  for- 
profit,  Not-for-profit  institutions. 
Federal  Government,  State,  Local  or 
Tribal  Governments. 

Estimated  Number  of  Respondents: 
350,000. 

Estimated  Burden  Hours  Per 
Respondent:  20  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
16,535,774  hours. 

OMB  Number:  1545-0415. 

Form  Number:  IRS  Form  W-4P. 

Type  of  Review:  Extension. 

Title:  Withholding  Certificate  for 
Pension  or  Annuity  Payments. 

Description:  Used  by  the  recipient  of 
pension  or  annuity  payments  to 
designate  the  number  of  withholding 
allowances  he  or  she  is  claiming,  an  . 
additional  amount  to  be  withheld,  or  to 
elect  that  no  tax  be  withheld,  so  that  the 
payer  can  withhold  the  proper  amount. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  12,000,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping — 40  minutes. 

Learning  about  the  law  or  the  form — 
20  minutes. 

Preparing  the  form — 49  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  21,720,000 
hours. 

OMB  Number:  1545-0795. 

Form  Number:  IRS  Form  8233. 

Type  of  Review:  Revision. 

ra/e.- Exemption  From  Withholding 
on  Compensation  for  Inde(>endent  (and 
Certain  Dependent)  Personal  Services  of 
a  Nonresident  Alien  Individual. 

Description:  Compensation  paid  to  a 
nonresident  alien  (NRA)  individual  for 
independent  personal  services  (self- 
employment)  is  generally  subject  to 
30%  withholding  or  graduated  rates. 
However,  compensation  may  be  exempt 
from  withholding  because  of  a  U.S.  tax 
treaty  or  personal  exemption  amount. 
Form  8233  is  used  to  request  exemption 
fi-om  withholding. 

Respondents:  Individuals  or 
households.  Business  or  other  for-profit. 
Not-for-profit  institutions. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  480,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper. 
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Recordkeeping — 26  minutes 
Learning  abc  ut  tlie  law  or  the  form — 

19  minute$ 
Preparing  anjd  sending  the  form  to  the 

IRS — 42  n^nutes 
Frequency  of  Response:  Annually 
Estimated  Total  Reporting/ 
Recordkeeping  Burden:  705,600  hours. 

OMB  Numb^:  1545-0877. 

Form  Number:  IRS  Form  1099-A. 

Type  of  Review:  Extension. 

Title:  Acquis  ition  or  Abandonment  of 
Secured  Property- 

DescWpfJon.  Form  1099-A  is  used  by 
lenders  to  repdrt  foreclosures  and 
abandonments!  of  property  that  is 
security  for  a  li 


Respondents:  Business  or  other  for-  - 
profit. 
Estimated  Number  of  Respondents: 

12,916. 

Estimated  Burden  Hours  Per 
Respondent:  10  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Totat  Reporting  Burden: 
42,051  hours. 

OMB  Number:  1545-0922. 

Form  Number:  IRS  Forms  8329  and 
8330. 

Type  of  Review:  Extension. 

TJtle:  Lender's  Information  Return  for 
Mortgage  Credit  Certificates  (MCCs) 
(Form  8329);  and  Issuer's  Quarterly 
Information  Return  for  Mortgage  Credit 
Certificates  (MCCs)  (Form  8330). 


Description:  Form  8329  is  used  by 
lending  institutions  and  Form  8330  is 
used  by  state  and  local  governments  to 
report  on  mortgage  credit  certificates 
(MCCs)  authorized  under  Internal 
Revenue  Code  (IRC)  section  25.  IRS 
matches  the  information  supplied  by 
lenders  and  issuers  to  ensure  that  the 
credit  is  computed  properly. 

Respondents:  Business  or  other  for- 
profit.  State,  Local  or  Tribal 
Government. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  10,500. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 


Recordkeeping  j, 

Learning  about  t(ie  law  of  the  form  

Preparing  and  siding  ttie  form  to  ttie  IRS 


Form  8329 


3  hr.,  35  min. 
1  hr.,  12  mhi. 
1  hr.,  18  min. 


Form  8330 


4  hr.,  32  min. 
1  hr.,  23  min. 
1  hr.,  31  min. 


Frequency  of  Response: 
Form  8329-|Annually 
Form  8330— JQuarterly 
Estimated  Tbtal  Reporting/ 
Recordkeeping  Burden:  75,800  hours. 

OMB  Numbi  r:  1545-1410. 

Form  Numbifr:  IRS  Form  8840. 

Type  of  Review:  Extension. 

Title:  Closer  Connection  Exception 
Statement  for  t  Uiens. 

Description:  Form  8840  is  used  by  an 
alien  individui  il,  who  otherwise  meets 
the  substantial!  presence  test,  to  explain 
the  basis  of  the  individual's  claim  that 
he  or  she  is  ab  e  to  satisfy  the  closer 
connection  ex(  :eption  described  in 
Regulations  si:tion  301.7701(b)-2. 

Respondent':  Individuals  or 
households. 

Estimated  N  \imber  of  Respondents/ 
Recordkeepen :  350,000. 

Estimated  B  irden  Hours  Per 
Respondent/R  icordkeeper: 

Recordkeeping — 13  minutes 

Learning  ab(  tut  the  law  or  the  form — 
8  minutes 

Preparing  the  form — 1  hour.,  14 
minutes 

Copying,  asj  embling,  and  sending  to 
the  IRS — ;  15  minutes 

Frequency  o  f  Response:  Annually. 

Estimated  T  otal  Reporting/ 
Recordkeeping^ ;  Burden:  759,500  hours. 

Clearance  C  fficer:  Garrick  Shear  (202) 
622-3869.  Int«  mal  Revenue  Service, 
Room  5571,  1^11  Constitution  Avenue, 
N.W.,  Washington,  DC  20224 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7340.  Office  of  Management 
and  Budget,  Room  10226,  New 


Executive  Office  Building,  Washington, 
ex:  20503. 
Lois  K.  HoUand, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  96-22175  Filed  8-29-96;  8:45  am] 

BKUNG  CODE  4nO-01-P 

Submission  for  OMB  Revtew; 
Comment  Request 

August  23, 1996. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  imder  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Departmental  Office/Office  of 
International  Financial  Analysis 

OMB  Number:  1505-0010. 

Form  Number:  FC-2. 

Type  of  Review:  Extension. 

Title:  Monthly  Consolidated  Foreign 
Currency  Report  of  Major  Market 
Participants. 

Description:  Collection  of  information 
on  Form  FC-2  is  required  by  law.  Form 
FC-2  is  designed  to  collect  timely 
information  on  foreign  exchange 
contracts  purchased  and  sold;  foreign 
exchange  futures  purchased  and  sold; 
net  options  position,  delta  equivalent 


value  long  or  short;  non-capital  assets 
and  liabilities. 

Respondents:  Business  or  other  for- 
profit.  Not-for-profit  institutions. 

Estimated  Number  of  Respondents: 
10. 

Estimated  Burden  Hours  Per 
Respondent:  4  hours. 

Frequency  of  Response:  Monthly. 

Estimated  Total  Reporting  Burden: 
480  hours. 

OMB  Number:  1505-0012. 

Form  Number:  FC-1. 

Type  of  Review:  Extension. 

Title:  Weekly  Consolidated  Foreign 
Currency  Report  of  Major  Market 
Participants. 

Description:  Collection  of  information 
on  Form  FC-1  is  required  by  law.  Form 
FC-1  is  designed  to  collect  timely 
information  on  foreign  exchange  spot 
forward,  and  futures  purchased  and 
sold;  net  options  position,  delta 
equivalent  value  long  or  (short);  net 
reported  dealing  position  long  or  (short). 

Respondents:  Business  or  other  for- 
profit.  Not-for-profit  institutions. 

Estimated  Number  of  Respondents: 
25. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. 

Frequency  of  Response:  Weekly. 

Estimated  Total  Reporting  Burden: 
1,300  hoiu«. 

OMB  Number:  1505-0014. 

Form  Number:  FC-3. 

Type  of  Review:  Extension. 

Title:  Quarterly  Consolidated  Foreign 
Currency  Report. 

Description:  Collection  of  information 
on  Form  FC-3  is  required  by  law.  Form 
FC-3  is  designed  to  collect  timely 
information  on  foreign  exchange 
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contracts  purchased  and  sold;  foreign 
exchange  futures  purchased  and  sold; 
non-capital  assets  and  liabilities;  cross 
currency  interest  rates  swaps. 

Respondents:  Business  or  other  for- 
profit,  Not-for-profit  institutions. 

Estimated  Number  of  Respondents: 
50. 

Estimated  Burden  Hours  Per 
Respondent:  8  hours. 

Frequency  of  Response:  Quarterly. 

Estimated  Total  Reporting  Burden: 
1,600  hours. 

Clearance  Officer:  Lois  K.  Holland 
(202)  622-1563,  Departmental  Offices, 
Room  2110, 1425  New  York  Avenue, 
N.W..  Washington,  DC  20220. 

0^4B  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  HoUand, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  96-22176  Filed  8-29-96;  8:45  am] 
BIUJNQ  CODE  4810-2S-I> 


Fiscal  Service 

Financial  Management  Service; 
Proposed  Collection  of  Information: 
ACH  Vendor  Miscellaneous  Payment 
Enrollment  Form 

AGBiICY:  Financial  Management  Service, 
Fiscal  Service,  Treasury. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Financial  Management 
Service,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  comment  on  a 
continuing  information  collection.  By 
this  notice,  the  Financial  Management 
Service  solicits  comments  concerning 
the  information  collection  for  the  "ACH 
Vendor  Miscellaneous  Payment 
Enrollment  Form." 
DATES:  Written  comments  should  be 
received  on  or  before  October  29,  1996. 
ADDRESSES:  Direct  all  written  comments 
to  Financial  Management  Service,  3361- 
L  75th  Avenue,  Landover,  Maryland 
20785. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Marilyn  Feingold, 
401-14th  Street,  SW.,  Washington,  DC 
20227,  (202)  874-6725. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Paperwork  Reduction  Act  of  1995, 
(44  U.S.C.  3506(c)(2)(A)),  the  Financial 
Management  Service  solicits  comments 
on  the  collection  of  information 
described  below. 


Title:  ACH  Vendor  Miscellaneous 
Payment  Enrollment  Form. 

OMB  Number:  1510-0056. 

Form  Number:  SF  3881. 

Abstract:  This  form  is  used  to  collect 
payment  data  from  vendors  doing 
business  with  the  Federal  Government. 
The  Treasury  Department,  Financial 
Management  Service  will  use  the 
information  to  electronically  transmit 
payments  to  vendors'  financial 
institutions. 

Current  Actions:  Extension  of 
currently  approved  collection. 

Type  of  Review:  Regular. 

Affected  Public:  Businesses  or  other 
for-profit. 

Estimated  Number  of  Respondents: 
200,000. 

Estimated  Time  Per  Respondent:  15 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  50,000. 

Comments:  Comments  submitted  in 
response  to  this  notice  will  be 
summarized  and/or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval.  All  comments  will 
become  a  matter  of  public  record. 
Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility  and  clarity 
of  the  information  to  be  collected  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Dated:  August  23, 1996. 
Mitchell  A.  Levine, 
Assistant  Commissioner. 
[FR  Doc.  96-22190  Filed  8-29-96;  8:45  am] 

BILUNO  CODE  4810-a6-M 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Exhibition;  Determination 

Notice  is  hereby  given  of  the 
following  determination:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985,  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27,  1978  (43  FR  13359,  March  29,  1978). 
and  Delegation  Order  No.  85-5  of  June 
27,  1985  (50  FR  27393,  July  2, 1985),  I 
hereby  determine  that  the  objects  in  the 
exhibit  "Alexander  the  Great"  (see  list),' 


imported  from  abroad  for  the  temporary 
exhibition  without  profit  within  the 
United  States,  are  of  cultural 
significance.  These  objects  are  im]>orted 
pursuant  to  loan  agreements  with 
foreign  lenders.  I  also  determine  that  the 
exhibition  or  display  of  all  of  the  listed 
exhibit  objects  at  the  Florida 
International  Museum,  St.  Petersburg, 
Florida,  from  on  or  about  October  1, 
1996,  through  on  or  about  April  6, 1997, 
and  of  a  portion  of  the  listed  exhibit 
objects  at  the  Portland  Museum  of  Art, 
Portland,  Oregon,  thereafter,  is  in  the 
national  interest.  Public  Notice  of  this 
determination  is  ordered  to  be 
published  in  the  Federal  Register. 

Dated:  August  27, 1996. 
R.  Wallace  Stuart, 
Acting  General  Counsel. 
[FR  Doc.  96-22222  Filed  8-29-96;  8:45  am] 

BILUNQ  CODE  tZSO-OI-M 


Culturally  Significant  Objects  Imported 
for  Exhibition;  Determination 

Notice  is  hereby  given  of  the 
following  determination:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19,  1965  (69  Stat.  985,  22  U.S.C. 
2459),  ExecuUve  order  12047  of  March 
27,  1978  (43  FR  13359.  March  29, 1978), 
and  Delegation  Order  No.  85-5  of  June 
27.  1985  (50  FR  27393.  July  2,  1985),  I 
hereby  determine  that  the  objects  in  the 
exhibit  "Jasper  Johns:  A  Retrospective." 
(See  list)!  imported  from  abroad  for  the 
temporary  exhibition  without  profit 
writhin  the  United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  loan  agreements  with 
foreign  lenders.  I  also  determine  that  the 
exhibition  or  display  of  the  listed 
exhibit  objects  at  the  Museum  of 
Modem  Art,  New  York,  New  York,  from 
on  or  about  October  16,  1996,  through 
on  or  about  January  21, 1997,  is  in  the 
national  interest.  Public  Notice  of  this 
determination  is  ordered  to  be 
published  in  the  Federal  Register. 

Dated:  August  27. 1996. 
Wallace  Stuart, 
Acting  General  Counsel. 
[FR  Doc.  96-22223  Filed  8-29-96;  8:45  am] 

BILUNQ  CODE  8230-01-M 


'  A  copy  of  (his  list  may  be  obtained  by  contacting 
Lorie  J.  Nierenberg,  Assistant  Genei^l  Counsel,  at 
202/61&-6084;  the  address  is  Ropm  700,  U.S. 


Information  Agency.  301-4th  Street,  S.W.. 
Washington.  D.C.  20547-0001. 

'  A  copy  of  this  list  may  be  obtained  by 
contacting  Paul  W.  Manning,  Assistant  General 
Counsel,  at  202/619-5997:  the  address  is  Room  700. 
U.S.  Information  Agency,  301-4th  Street,  S.W., 
Washington,  D.C.  20547. 
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Occupational  Safety  and  Health 
Administration 


29  CFR  Part  1926 

Safety  Standards  for  Scaffolds  Used  in 

the  Construction  Industry;  Final  Rule 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Heattti 
Administration 

29  CFR  Part  1926 
[DociMt  No.  &-20S] 
RIN  1218-AA40 

Safety  Standards  for  Scaffolds  Used  in 
the  Construction  Industry 

agency:  Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor. 

action:  Final  rule. 

i 

summary:  The  Occupational  Safety  and 
Health  Administration  (OSHA)  hereby 
revises  the  c<)nstruction  industry  safety 
standards  which  regulate  the  design, 
construction^  and  use  of  scaffolds.  The 
final  rule  updates  the  existing  scaffold 
standards  and  sets  performance-oriented 
criteria,  where  possible,  to  protect 
employees  foom  scaffold-related  hazards 
sudi  as  falls;  falling  objects,  structural 
instability,  ejectrocution  and  , 

overloading. 

In  particullu',  the  final  rule  has  been 
updated  to  address  types  of  scaffolds — 
such  as  cateilary  scaffolds,  step  and 
trestle  ladder  scaffolds,  and  multi-level 
suspended  scaffolds — not  covered  by 
OSHA's  existing  scaffold  standards.  In 
additlQn,  th^  final  rule  allows 
employers  gieater  flexibihty  in  the  use 
of  fall  protedlion  systems  to  protect 
employees  working  on  scaffolds  aiKl 
extends  fall  protection  to  erectors  and 
dismantlers  t>f  scaffolds  to  the  extent 
feasible.  Another  area  that  the  final  rule 
strengthens  is  training  for  workers  using 
scaffolds;  th«  conditions  under  which 
such  employees  must  be  retrained  are 
also  specified  in  the  final  rule.  Finally, 
the  language  of  the  rule  has  been 
simplified,  duplicative  and  outdated 
provisions  hpve  been  eliminated, 
overlapping  requirements  have  been 
consolidated,  and  the  performance 
orientation  df  the  rule  has  been 
enhanced  to  allow  employers  as  much 
flexibility  in]  compliance  as  is  consistent 
with  employee  protection. 
DATES:  Effective  dates.  This  standard 
will  becomejeffective  on  November  29, 
1996,  except  for  §  1926.453(a)(2),  which 
will  not  become  effective  until  an  Office 
of  Management  and  Budget  (OMB) 
Control  number  is  received  and 
displayed  fop-  this  "collection  of 
informationT  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  W  seq.).  OSHA  will  publish 
a  document  ^n  the  Federal  Register 


announcmg 


the  effective  date  of 


§1926.453(^(2) 


Incorporation  by  reference.  The 
incorporations  by  reference  of  certain 
publications  listed  in  this  final  rule  are 
approved  by  the  EKrector  of  the  Federal 
Register  as  of  November  29, 1996. 

Compliance  date:  Employers  are 
required  to  comply  with  the  provisions 
of  paragraphs  (e)(9)  and  (g)(2)  of 
§  1926.451,  which  address  safe  access 
and  fall  protection,  respectively,  for 
employees  erecting  and  dismantling 
supported  scaffolds  starting  on 
September  2, 1997. 

Comments.  Written  comments  on  the 
paperwork  requirements  of  this  final 
rule  must  be  submitted  on  or  before 
October  29.  1996. 

ADDRESSES:  In  compliance  with  28 
U.S.C.  2112(a),  the  Agency  designates 
for  receipt  of  petitions  for  review  of  the 
standard,  the  Associate  Solicitor  for 
Occupational  Safety  and  Health.  Office 
of  the  Solicitor,  Room  S-4004,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20210. 

Suggestions  and  information 
regarding  the  drafting  of  non-mandatory 
Appendix  B,  "Criteria  for  Determining 
the  Feasibility  of  Providing  Fall 
Protection  and  Safe  Access  for  Workers 
Erecting  or  Dismantling  Supported 
Scaffolds"  should  be  submitted  to  the 
Docket  Officer,  Docket  S-205.  U.S. 
Department  of  Labor,  Room  N-2625. 
200  Constitution  Avenue.  NW.. 
Washington,  D.C.  20210. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Aime  C.  Cyr,  Occupational  Safety  and 
Health  Administration,  Office  of 
Information  and  Public  Affairs,  Room 
N-3647,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20210,  Telephone: 
(202) 219-6148. 

SUPPlfMENTARY  INFORMATION: 

I.  Background 

Congress  amended  the  Contract  Work 
Hours  Standards  Act  (40  U.S.C.  327  et 
seq.)  in  1969  by  adding  a  new  section 
107  (40  U.S.C.  333)  to  provide 
employees  in  the  construction  industry 
with  a  safer  work  environment  and  to 
reduce  the  frequency  and  severity  of 
construction  accidents  and  injuries.  The 
amendment,  commonly  known  as  the 
Construction  Safety  Act  (CSA), 
significantly  strengthened  employee 
protection  by  authorizing  the 
promulgation  of  construction  safety  and 
health  standards  for  employees  of  the 
building  trades  and  construction 
industry  working  on  federal  and 
federally-financed  or  federally-assisted 
construction  projects.  Accordingly,  the 
Secretary  of.Labor  issued  Safety  and 
Health  Regulations  for  Construction  in 


29  CFR  part  1518  (36  FR  7340,  April  17, 
1971). 

The  Occupational  Safety  and  Health 
Act  of  1970  (the  OSH  Act)  (29  U.S.C. 
651  et  seq.)  authorized  the  Secretary  of 
Labor  to  adopt  established  federal 
standards  issued  under  other  statutes, 
including  the  CSA,  as  occupational 
safety  and  health  standards. 
Accordingly,  the  Secretary  of  Labor 
adopted  the  Construction  Standards, 
which  had  been  issued  under  the  CSA. 
as  OSHA  standards  (36  FR  10466.  May 
29, 1971).  The  Safety  and  Health 
Regulations  for  Construction  were 
subsequently  redesignated  as  29  CFR 
part  1926  (36  FR  25232,  December  30. 
1971).  Standards  addressing  scaffolds, 
§§  1926.451  and  1926.452,  were  adopted 
in  subpart  L  of  part  1926  as  OSHA 
standards  as  part  of  this  process. 

Various  amendments  were  made  to 
subpart  L  during  the  first  two  years  of 
the  OSH  Act.  The  amendments  revised 
scaffold  provisions  that  addressed 
planking  grades,  wood  pole  scaffold 
construction,  overhead  protection, 
bracket  scaffold  loading,  and  plank 
spans.  Also,  substantive  provisions 
concerning  piunp  jack  scaffolds,  height 
of  catch  platforms,  and  guardrails  were 
added  (37  FR  25712.  December  2. 1972). 

Based  on  concerns  regarding  the 
effectiveness  of  the  existing  scaffold 
standards.  OSHA  began  a  complete 
review  of  subpart  L  in  1977.  The  Agency 
consulted  the  Advisory  Committee  on 
Construction  Safety  and  Health 
(ACCSH)  several  times  regarding  draft 
revisions  to  subpart  L.  The  transcripts  of 
these  meetings  are  part  of  the  public 
record  for  this  rulemaking  (Ex.  3-4). 
OSHA  addresses  specific 
recommendations  fit>m  the  ACCSH,  as 
well  as  those  submitted  by  other 
rulemaking  participants,  in  the 
Summary  and  Explanation  section, 
below. 

On  November  25, 1986,  OSHA  issued 
a  notice  of  proposed  rulemaking 
(NPRM)  on  scaffolds  used  in  , 
construction  (51  FR  42680).  The 
proposal  set  a  period,  ending  February 
23, 1987,  during  which  interested 
parties  could  submit  written  comments 
or  request  a  hearing.  The  Agency  twice 
granted  requests  for  more  time  to  submit 
comments  and  hearing  requests.  OSHA 
first  extended  the  comment  and  hearing 
request  period  to  June  1, 1987  (52  FR 
5790,  February  26, 1987)  and  then 
extended  that  period  to  August  14, 1987 
(52  FR  20616,  June  2, 1987).  OSHA 
received  602  comments  on  the  proposal, 
along  with  several  hearing  requests. 

On  January  26, 1988,  OSHA 
announced  that  it  would  convene  an 
informal  public  hearing  on  March  22, 
1988  to  elicit  additional  information  on 
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specific  issues  related  to  scaffolds,  fall 
protection  and  stairways  and  ladders 
(53  PR  2048).  The  informal  public 
hearing  was  held  on  March  22-23, 1988, 
with  Administrative  Law  Judge  Joel 
Williams  presiding.  At  the  close  of  the 
hearing,  Judge  Williams  set  a  period, 
ending  May  9, 1988,  for  the  submission 
of  additional  comments  and 
information.  OSHA  received  31 
submissions,  including  testimony  and 
documentary  evidence,  in  response  to 
the  hearing  notice.  On  August  11, 1988, 
Judge  Williams  certified  the  rulemaking 
record,  including  the  hearing  transcript 
and  all  written  submissions  to  the 
docket,  thereby  closing  the  record  for 
this  proceeding. 

In  1988,  the  American  National 
Standards  Institute  (ANSI),  an 
organization  which  sets  voluntary 
consensus  standards,  approved  a 
revision  of  ANSI  AlO.8-1977, 
Scaffolding,  updating  its  safety 
requirements  for  the  use  of  scaffolds  in 
construction  and  demolition  operations. 
Section  6(b)(8)  of  the  OSH  Act  requires 
that  when  an  OSHA  standard  differs 
substantially  from  an  existing  national 
consensus  standard,  the  Secretary  must 
publish  "a  statement  of  the  reasons  why 
the  rule  as  adopted  will  better  effectuate 
the  purposes  of  the  Act  than  the 
national  consensus  standard."  In 
compliance  with  that  requirement, 
OSHA  has  reviewed  the  requirements  of 
this  final  rule  with  reference  to  the 
corresponding  provisions  of  ANSI 
AlO.8-1988.  The  Agency  discusses  the 
relationship  between  the  provisions  of 
subpart  L  and  corresponding  provisions 
of  ANSI  AlO.8-1988  in  the  Summary 
and  Explanation,  below. 

On  March  29, 1993,  OSHA  reopened 
the  rulemaking  record  for  subpart  L  (58 
PR  16509)  to  obtain  additional 
comments  and  information  regarding 
fall  protection  and  safe  means  of  access 
far  employees  erecting  and  dismantling 
scaffolds;  the  use  of  crossbraces  in 
scaffold  systems;  and  the  use  of  repair 
bracket  scaffolds.  The  comment  period 
was  scheduled  to  end  on  May  28,  1993. 
On  May  26, 1993,  the  Agency  extended 
the  comment  period  (58  FR  30131)  to 
June  29, 1993,  in  response  to  a  request 
for  additional  time  to  submit  comments. 
OSHA  received  46  comments  in 
response  to  the  March  29  notice.  Those 
comments  are  discussed  below  in 
relation  to  the  pertinent  provisions  of 
the  final  rule. 

On  February  1, 1994,  OSHA  again 
reopened  the  rulemaking  record  (59  FR 
4615)  to  obtain  comments  and 
information  regarding  scaffold 
stairways;  repair  bracket  scaffolds;  tank 
builder  scaff^olds;  a  NIOSH  study  of 
workplace  fatalities;  and  scaffold-related 


material  incorporated  from  the  proposed 
part  1910,  subpart  D  rulemaking.  The 
comment  period,  which  ended  on 
March  18, 1994,  elicited  46  comments. 
Those  comments  are  also  discussed 
below  in  relation  to  the  pertinent 
provisions  of  the  final  rule. 

A  wide  range  of  employers, 
businesses,  labor  unions,  trade 
associations,  state  governments,  and 
other  interested  parties  contributed  to 
the  development  of  this  record.  OSHA 
appreciates  these  efforts  to  help  develop 
a  rulemaking  record  that  provides  a 
sound  basis  for  the  promulgation  of 
revised  subpart  L. 

Based  on  its  review  of  existing 
subpart  L,  OSHA  believes  that  certain 
provisions  in  the  existing  standards  are 
outdated,  redundant,  or  ambiguous.  In 
addition,  some  Wpes  of  scaffolds  used 
in  construction  (e.g.,  catenary  scaffolds) 
are  not  clearly  addressed  by  the  existing 
standards,  and  some  provisions  cover 
only  certain  types  of  scaffolds  when 
they  should  apply  to  all.  The  final  rule 
eliminates  those  unnecessary,  outdated 
and  redundant  provisions  (e.g.,  revised 
subpart  L  states  the  requirement  for 
guardrails  once,  rather  than  19  separate 
times  as  in  the  existing  standard). 

OSHA  is  coordinating  the  revision  of 
part  1926^  subpart  L,  with  the  ongoing 
rulemakings  initiated  to  revise  the 
General  Industry  (part  1910,  subpart  D) 
and  Shipyard  (part  1915,  subpart  N) 
scaffold  standards,  so  that  those 
standards  will  be  consistent,  where 
appropriate. 

n.  Hazards  Involved 

Scaffold-related  incidents  resulting  in 
injuries  and  fatalities  continue  to  occur 
despite  the  fact  that  OSHA  has  had  a 
scaffold  standard  (existing  subpart  L)  in 
place  since  1971  (Exs.  1,  2,  3,  42,  43,  44 
and  45).  However,  the  Agency  believes 
that  compliance  with  the  standard  being 
published  today  will  be  better  than  it 
has  been  in  the  past  because  this 
standard  has  been  simplified,  brought 
up  to  date,  and  strengthened  to  provide 
additional  protection. 

Although  specific  accident  ratios 
cannot  be  projected  for  the  estimated  3.6 
million  construction  workers  currently 
covered  by  subpart  L,  the  Economic 
Analysis  that  accompanies  this  final 
rule  estimates  that,  of  the  510,500 
injuries  and  illnesses  that  occur  in  the 
construction  industry  annually,  9,750 
are  related  to  scaffolds.  In  addition,  of 
the  estimated  924  occupational  fatalities 
occurring  annually,  at  least  79  are 
associated  with  work  on  scafi'olds. 

OSHA  prepared  the  following 
statistical  estimates  (based  on  4.5 
million  construction  workers  then 
covered  by  subpart  L)  to  support  the 


1986  proposal  for  subpart  L,  based  on  a 
review  of  accident  data  prepared  by  the 
Bureau  of  Labor  Statistics  (BLS)  (Ex.  3- 
1).  llie  revised  scaffold  standards 
contain  a  number  of  provisions 
designed  specifically  to  address  the 
findings  of  this  analysis. 

a.  Seventy-two  percent  of  the  workers 
injured  in  scaffold  accidents  covered  by 
the  BLS  study  attributed  the  accident 
either  to  the  planking  or  support  giving 
way,  or  to  the  employee  slipping,  or 
being  struck  by  a  falling  object.  Plank 
slippage  was  the  most  commonly  cited 
cause. 

b.  About  70  percent  of  the  workers 
learned  of  the  safety  requirements  for 
installing  work  platforms,  assembling 
scaffolds,  and  inspecting  scaffolds 
through  on-the-job  training. 
Approximately  25  percent  had  no 
training  in  these  areas. 

c.  Omy  33  percent  of  scaffolds  were 
equipped  with  a  guardrail. 

The  following  are  recent  examples, 
fi-om  the  OSHA  Integrated  Management 
Information  System  (DvUS)  data,  of  the 
types  of  accidents  that  continue  to 
injure  and  kill  employees  working  on 
scaffolds. 

•  In  July,  1991,  two  employees  were 
working  on  a  pump  jack  scaffold  doing 
roofing  work.  The  scaffold  became 
overloaded  and  broke.  The  employees 
fell  12  feet  to  the  ground,  resulting  in 
one  fatality  and  one  serious  injury. 

•  In  August,  1992,  two  workers  were 
erecting  an  aluminum  pump  jack 
scaffold.  As  they  were  raising  the 
second  aluminum  pole,  the  pole 
apparently  contacted  an  overtiead 
power  line.  The  pole  being  raised  was 
29  feet  10  inches  long  and  the  line  was 
28  feet  10  inches  high.  The  line  was 
approximately  11  feet  from  the  house. 
One  employee  died  and  the  other 
suff'ered  severe  bums  and  was 
hospitalized.  The  surviving  employee 
noted  that  he  thought  they  had  enough 
room  to  work  around  the  power  lines, 
which  were  not  de-energized  or 
shielded. 

•  In  July,  1993,  a  foreman  climbed  up 
the  fi'ame  of  a  45  foot  high  tubular 
welded  frame  scaffold  to  check  on  an 
employee  who  was  sandblasting  inside 
a  stack  at  a  steam  plant.  The  scaffold 
was  not  equipped  with  guardrails  and 
there  was  no  access  ladder.  After  talking 
to  the  employee,  the  foreman  either  fell 
from  the  unguarded  platform  or  fell 
while  climbing  down  the  scaffold  end 
frame,  resulting  in  his  death.  There  were 
no  witnesses  to  the  fall. 

Based  on  its  analysis  of  the  available 
data  and  its  field  experience  in 
enforcing  construction  standards,  the 
Agency  has  determined  that  employees 
using  scaffolds  are  exposed  to  a 
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significant  riak  of  harm.  Specifically, 
scaffold  related  fatalities  still  account 
for  approximately  9%  of  all  fetalities  in 
the  construction  workplace.  In  addition, 
the  above  dat^  indicate  that  the  revised 
final  standard  would  have  prevented 
many  of  thesfl  accidents  more  effectively 
than  corapliahce  with  the  existing 
scaffold  stanqards.  Consequently.  OSHA 
finds  that  thejrevision  of  its  scaffold 
standards  for  construction  is  necessary 
to  improve  employee  protection.  OSHA 
has  determined  that,  as  revised,  the 
standard  clearly  states  employjBrs'  duties 
and  the  appropriate  compliance 
measures. 

For  additio&al  discussion  of  incidence 
rates,  signific^ce  of  risk,  and  the 
protectivenesb  of  the  final  rule,  see 
Section  IV,  Summary  of  the  Final 
Economic  Analysis. 

m.  Summary  and  Explanation  of  the 
Final  Rule 

The  follow^g  discussion  explains 
how  the  final  rule  corresponds  to  or 
diffsrs  firom  the  proposed  scaffold     • 
standard  and  |the  existing  standard,  and 
how  the  comtients  and  testimony 
presented  on  each  provision  influenced 
the  drafting  of  the  final  rule.  Except 
where  otherwise  indicated,  proposed 
provisions  wkich  did  not  elicit 
comment  have  been  promulgated  as 
proposed,  for  reasons  stated  in  the 
preamble  to  the  proposed  rule  which  is 
hereby  incorporated  by  reference  (51  FR 
42680).  I 

Subpart  L-iScaffolds.  The  title  of 
subpart  L  of  QSHA's  Construction 
standards  hak  been  changed  fi-om 
"Scaffolding'!  to  "Scaffolds",  as 
proposed.  The  word  "scaffold"  is  used 
in  the  title  and  throughout  the  final  rule 
in  lieu  of  the  longer  word  ■'scaffolding." 
This  change  4oes  not  affect  the  scope  of 
subpart  L.  O^HA  did  not  receive  any 
comments  concerning  the  title  of  the 
subpart.         I 

Section  1926.450  Scope,  application 
and  definitions  applicable  to  this 
subpart.  Para^aph  (a)  of  §  1926.450 
states  the  scope  and  application  of 
subpart  L.  The  final  rule  will  apply  to 
all  scaffolds  t|sed  in  construction, 
alteration,  repair  (induding  painting 
and  decorating),  and  demolition 
operations  corvered  under  29  CFR  part 
1926,  except  that  crane  or  derrick 
suspended  personnel  platforms  will 
continue  to  be  regulated  under 
§  1926.550(g).  Language  explicitly 
excluding  thqse  platforms  has  been 
added  to  the  ^al  rule.  The  relationship 
between  §  19i6.550(g),  which  covers 
these  platforms,  and  subpart  L  is 
discussed  further  in  relation  to 
§  1926.451(cX2)  and  NPRM  Issue  3. 
below.  In  adc  ition.  aerial  lifts  are 


covered  exclusively  in  §  1926.453,  as 
noted  in  paragraph  (a)  of  §  1926.450. 
Proposed  paragraph  (a)  covered  all 
scaffolds. 

A  commenter  (Ex.  2-38) 
recommended  that  OSHA  explicitly 
exempt  personnel  platforms  suspended 
by  cranes  or  derricks  fit>m  this  final 
rule.  The  commenter  stated  "[tlhis 
would  avoid  confusion,  both  for  the 
Compliance  Officer  and  the  employer." 
As  noted  above,  the  Agency  recognizes 
the  need  for  an  exemption  and  has 
revised  paragraph  (a)  accordingly. 

Another  commenter  (Ex.  2-18), 
representing  the  elevator  industry, 
suggested  that  OSHA  revise  the  scope  of 
proposed  subpart  L  to  exclude  "False 
cars  used  in  elevator  construction  that 
are  equipped  with  independent  safeties 
that  operate  on  the  guardrails  *  *  *" 
The  commenter  supported  the 
suggestion  as  follows:  "An  elevator  false 
car  operates  on  fixed  guiderails  *  *  * 
equipped  with  safeties  that  ride  on  the 
guiderails  *  *  *  and  are  operated 
automatically  by  the  slackening  of  the 
hoisting  rope.  Past  OSHRC 
(Occupational  Safety  and  Health  Review 
Commission)  decisions  have  recognized 
that  a  false  car  is  a  unique  tool  and  is 
not  a  scaffold."  The  commenter  did  not 
cite  any  specific  OSHRC  decisions  to 
support  its  assertion. 

OSHA  disagrees  with  this  commenter 
on  this  point,  because  the  findings  in 
two  enforcement  cases  involving  the 
Otis  Elevator  Company  (12  OSHRC  1470 
and  12  OSHRC  1513  (1985))  clearly 
indicate  that  the  scaffold  standards  of 
subpart  L  cover  false  cars.  In  Otis 
Elevator  Company,  12  OSHRC  1513 
(1985),  the  final  order  stated: 

The  evidence  in  this  case  showed  that  the 
false  cars  were  used  as  elevated  working 
s()ace  firom  which  employees  installed 
permanent  elevator  rails.  The  ability  to  raise 
and  lower  the  false  cars  by  means  of  cables 
from  overhead  supports  does  not  remove 
false  cars  from  the  applicability  of  the 
scaffold  standard,  and  a  false  car  is  found  to 
be  a  scaffold  within  the  meaning  of  29  CFR 
1926.452(b)(27). 

The  Agency  notes  that  elevator  false 
cars  fit  the  definition  of  a  "scaffold"  in 
final  rule  §  1926.450(b)  in  that  they  are 
temporary  elevated  work  platforms  used 
for  supporting  employees.  Accordingly, 
there  are  no  apparent  grounds  for 
disputing  that  elevator  false  cars  are 
properly  regulated  under  part  1926. 
subpart  L.  "Therefore,  OSHA  will 
continue  to  regulate  temporary  elevated 
work  platforms,  such  as  false  cars  and 
go-devils  used  in  elevator  shaft 
construction,  as  scaffolds. 

The  Scaffolding,  Shoring  and  Forming 
Institute  (SSFI)  (Ex.  2-367) 
recommended  that  OSHA  include 


"Window  cleaning"  within  the  scope  of 
subpart  L,  because  "(wjindow  cleaning 
is  a  common  activity  that,  for  the 
overwhelming  majority  of  instances, 
uses  transportable  suspended 
scaffolds."  In  addition,  the  Scaffold 
Industry  Association  (SIA)  (Ex.  2-368) 
suggested  that  OSHA  add  "scheduled 
and  unscheduled  maintenance 
(including  but  not  limited  to  painting 
and  decorating,  tuck  pointing,  sand 
blasting,  water  proofing  and  window 
cleaning)"  to  the  scope  of  subpart  L. 
because  maintenance  is  a  type  of  work 
"regularly  performed  on  scaffolds 
addressed  in  this  subpart  and,  therefore, 
should  be  included  in  the  scope." 

Another  conmienter  (Ex.  2—462)  stated 
that  expanding  the  scope  of  subpart  L  to 
include  maintenance  would  create 
confusion  and  "would  greatly  reduce 
the  safety  standard  already  in  place  for 
Powered  platforms  for  exterior  building 
maintenance"  (29  CFR  1910.66). 

The  Agency  is  not  expanding  the 
scope  to  include  building  maintenance 
because  building  maintenance  (such  as 
window  cleaning)  is  a  general  industry 
activity,  addressed  under  the 
appropriate  scaffold  and  powered 
platform  standards  of  29  CFR  part  1910. 

OSHA  received  a  general  comment 
(Ex.  2-29)  which  noted  that  §  1910.66 
addressed  powered  platforms  used  for 
exterior  building  maintenance  in 
general  industry  and  urged  OSHA  to 
ensure  that  the  corresponding  regulatory 
language  in  the  construction  standard 
for  scaffolds  was  consistent.  As 
discussed  above,  the  Agency  agrees,  and 
is  coordinating  its  General  Industry, 
Shipyard  and  Construction  rulemalcing 
activity  so  that  employers  in  those 
industries  have  consistent  regulation,  to 
the  extent  that  workplace  conditions 
permit. 

Paragraph  (b)  of  §  1926.450  lists  and 
defines  all  major  terms  used  in  subpart 
L.  Proposed  terms  and  definitions 
which  elicited  no  comments  and  which 
have  been  promulgated  unchanged  or 
with  only  minor  editorial  revisions  are 
not  addressed  below.  Those  terms 
include  "adjustable  suspension 
scaffold",  "boatswains'  chair",  "body 
belt",  "body  harness",  "  brace",  "cleat", 
"coupler",  "crawling  board",  "double 
pole  scaffold",  "exposed  power  lines", 
"fabricated  decking  and  planking", 
"float  (ship)  scaffold",  "form  scaffold", 
"hoist",  "interior  hung  scaffold", 
"ladder  stand",  "lean-to  scaffold", 
"lower  level",  "mobile  scaffold", 
"multi-level  suspension  scaffold", 
''multi-point  adjustable  scaffold",  "open 
sides  and  edges",  "overhand 
bricklaying",  "platform",  "pole 
scaffold",  "pump  jack  scaffolds",  "roof 
bracket  scaffold",  "runner",  "self- 
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contained  adjustable  scaffold",  "shore 
scaffold",  "single-point  adjustable 
suspension  scaffold",  "single  pole 
scaffold",  "step  platform  and  trestle 
ladder  scaffold",  "stone  setter  multi- 
point adjustable  suspension  scaffold", 
"supported  scaffold",  "suspension 
scaffold",  "tube  and  coupler  scaffolds", 
"tubular  welded  frame  scaffold",  "two- 
point  suspension  scaffold",  "unstable 
objects",  "vertical  pickup",  "walkway", 
and  "window  jack  scaffold". 

As  proposed,  OSHA  is  revising  its 
definitions  for  particular  types  oJ 
scaffolds  by  specifying  whether  a 
particular  type  of  scaffold  is  a    ' 
"supported"  or  a  "suspension  scaffold." 
OSHA  believes  that  adding  this 
information  will  make  it  easier  for 
employers  to  identify  the  appropriate 
general  requirements  in  final  rule 
§1926.451. 

In  addition,  the  Agency  has  revised 
subpart  L  definitions  by  deleting 
language  that  limits  the  use  of  a 
particular  type  of  scaffold.  Such 
substantive  limitations  are  more 
appropriately  placed  in  regulatory  text. 
Accordingly,  for  example,  OSHA  has 
revised  the  definition  for  "bricklayers' 
square  scaffolds"  (a  scaffold  composed 
of  framed  wood  squares  which  support 
a  platform,  limited  to  light  and  medium 
duty)  by  deleting  the  words  "limited  to 
light  and  medium  duty".  Similarly, 
OSHA  has  revised  the  definition  for 
"coupler"  to  be  "a  device  for  locking 
together  the  component  tubes  of  a  tube 
and  coupler  scaffold",  deleting  language 
addressing  the  material  used  for  the 
coupler  because  such  requirements  are 
more  properly  located  in  §§  1926.451  or 
1926.452. 

The  following  discussion  covers  the 
terms  for  which  definitions  are  being 
added  or  revised  in  this  final  rule  and 
those  proposed  terms  which  elicited 
comments. 

"Bearer  (Putlog)."  This  definition  is 
the  same  as  the  definition  proposed 
except  that  the  word  "Putlog,"  an 
industry -used  term,  has  been  added  to 
the  definition.  A  commenter  (Ex.  2-29) 
suggested  putlog  should  be  included  in 
the  proposed  definition  "to  show  a  close 
or  synonymous  relationship  to  the  term 
'bearer' "  and  because  "it  is  a  widely 
used  and  understood  term."  The  Agency 
agrees  with  the  commenter  and  has 
revised  the  proposed  definition 
accordingly. 

"Bricklayers'  Square  Scaffold"  is 
defined  in  existing  §  1926.452(b)  and 
the  proposed  definition  is  substantively 
unchanged  in  the  final  rule.  The 
definition  deletes  the  existing 
§  1926.452(b)  requirements  that 
bricklayers'  square  scaffolds  be 
constructed  of  "wood"  and  that  the 


platform  capacity  be  limited  to  "light 
•and  medium  duty."  The  revised 
definition  recognizes  that  bricklayers' 
square  scaffolds  can  be  constructed  of 
materials  other  than  "wood"  and  that 
their  capacity  is  not  limited  to  "light 
and  meditun  duty"  as  long  as  they  can 
meet  the  capacity  requirements  set  forth 
in  final  rule  §  1926.451(a)(1). 

A  commenter  (Ex.  2-23)  suggested 
that  OSHA  adopt  the  ANSI  AlO.8-1977 
definition  for  Bricklayers'  Square 
Scaffold  which  specifies  the  use  of 
"wood"  and  the  ability  to  sustain  light 
to  medium  loads.  As  stated  above, 
OSHA  believes  it  would  be 
inappropriate  to  limit  technological 
advances  that  would  provide  for  the  use 
of  other  materials  with  greater 
capacities.  Therefore,  the  Agency  has 
not  made  the  suggested  revision. 

"Carpenters'  bracket  scaffold."  This 
term  means  a  supported  scaffold 
consisting  of  a  platform  supported  by 
brackets  attached  to  building  or 
structural  walls.  The  final  rule  is 
identical  to  the  proposal.  The  SIA  (Ex. 
2-368)  suggested  that  because  different 
trades  (i.e.,  cement  finishers)  use  this 
type  scaffold,  the  term  be  renamed 
"bracket  scaffold"  exclusively.  OSHA 
recognizes  that  this  type  of  scaffold  is 
used  by  several  trade  groups.  However, 
OSHA  believes  that  it  is  widely 
recognized  in  the  construction  industry 
that  "carpenters'  bracket  scaffolds"  are 
not  used  only  by  carpenters.  Therefore, 
the  Agency  is  not  making  the  suggested 
revision. 

"Catenary  scaffold."  This  type  of 
scaffold  is  not  specifically  addressed  in 
OSHA's  existing  rule  but  is  covered  in 
final  rule  §  1926.452(r).  This  term  refers 
to  a  suspension  scaffold  consisting  of  a 
platform  supported  by  two  essentially 
horizontal  and  parallel  ropes  which  are 
secured  to  structural  members  and  may 
be  supported  by  vertical  pickups.  The 
proposed  definition  has  been  changed  to 
replace  the  language  "fastened  to"  with 
"supported  by"  and  a  phrase  has  been 
added  explaining  that  horizontal  ropes 
"may  be  supported  by  vertical  pickups." 

One  commenter  (Ex.  2-23)  suggested 
that  OSHA  insert  the  word  "wire" 
between  the  words  "parallel"  and 
rope. 

However,  OSHA  does  not  intend  to 
restrict  the  type  of  material  used  for 
suspension  scaffold  rope  as  long  as  it  is 
"capable  of  supporting  without  failure 
six  times  the  maximum  intended  load" 
as  set  forth  in  final  rule  §  1926.451(a)(3). 

Two  commenters  (Exs.  2-23  and  2- 
368)  suggested  OSHA  replace  the  words 
"fastened  to"  with  "supported  by"  in 
this  definition.  OSHA  agrees  that  the 
suggested  words  more  accurately 
describe  the  function  of  the  horizontal 


ropes  with  relation  to  the  platform  and 
is  revising  the  proposed  definition 
accordingly. 

In  addition,  the  SIA  (Ex.  2-368) 
suggested  that  OSHA  add  the  phrase 
"and  may  be  supported  by  vertical 
pickups".  OSHA  agrees  with  the 
commenter.  Vertical  pick-ups  can  act  as 
supports  for  sagging  horizontal  ropes. 
Also,  because  final  rule  §  1926.4S2(r)(l) 
refers  to  vertical  pickups,  OSHA 
believes  that  it  is  appropriate  to  include 
this  phrase  in  the  definitions. 

"Chimney  hoist."  This  term  is  being 
added  to  recognize  a  specific  type  of 
multi-point  adjustable  suspension 
scaffold  used  to  gain  access  to  worksites 
inside  chimneys. 

"Competent  person."  This  term  is 
being  added  to  the  final  rule  as  a  matter 
of  convenience  for  users.  The  definition 
is  identical  to  that  found  in  §  1926.32. 

"Continuous  run  scaffold  (run 
scaffold)"  means  a  two-point  or  multi- 
point adjustable  suspension  scaffold 
constructed  using  a  series  of 
interconnected  braced  scaffold  members 
or  supporting  structures  erected  to  form 
a  continuous  scaffold.  This  term  is  being 
added  to  recognize  this  type  of  system. 
The  Agency  notes  that  the  key  element 
here  is  that  the  scaffold  members  must 
be  interconnected  so  that  the  erected 
scaffold  acts  as  a  single  unit.  This  would 
preclude  planking  across  two 
independent  scaffolds  without  joining 
them  so  the  resulting  scaffold  acts  as 
one  unit.  This  system  allows  erecting  a 
lengthy  scaffold  without  requiring  a 
continuous  planked  platform,  as  long  as 
the  smaller  platform  is  properly 
guarded. 

"Deceleration  device."  This  term 
means  any  mechanism,  such  as  a  rope 
grab,  rip  stitch  lanyard,  specially-woven 
lanyard,  tearing  or  deforming  lanyard, 
automatic  self-retracting  lifelines/ 
lanyard,  which  serves  to  dissipate  a 
substantial  amount  of  energy  during  a 
fall  arrest,  or  otherwise  limits  the  energy 
imposed  on  an  employee  during  fall 
arrest.  The  proposed  definition,  which 
was  effectively  identical,  has  been 
editorially  revised  for  the  sake  of  clarity. 

Three  commenters  (Exs.  2-13,  2-368 
and  2-516)  suggested  that  rope  grabs 
and  some  self-retracting  lifelines  are  not 
"deceleration  devices"  but  are  actually 
fall  arrest  devices.  OSHA  notes, 
however,  that  it  is  difficult  to 
differentiate  clearly  between  system 
components,  as  suggested,  because  fall 
arrest  (stopping)  and  energy  absorption 
(braking)  are  closely  related.  The 
Agency  also  observes  that  the 
performance  criteria  for  personal  fall 
arrest  equipment  address  the  entire 
system,  not  just  "fall  arresters"  or 
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"energy  abaprbers".  Accordingly,  OSHA 
has  not  made  the  suggested  change. 

"Equival^t."  This  term  is  used  in  the 
final  rule  tol  allow  alternative  means  of 
complying  with  the  standard.  The 
definition  provides  that  the  employer 
must  be  abl0  to  demonstrate  that  the 
alternative  tieans  of  compliance  will 
provide  an  tqual  or  greater  degree  of 
safety  than  (hat  attained  by  using  the 
method  or  item  specified  in  the 
standard.  T^e  final  definition  is 
identical  to  the  proposed  definition, 
except  that  minor  editorial  changes  have 
been  made  (or  the  sake  of  clarity.  The 
final  rule  definition  is  consistent  with 
the  corresponding  definitions  in 
§  1910.66  a4d  in  part  1926,  subparts  M 
andX. 

The  SIA  (£x.  2-368)  suggested  that 
OSHA  not  r^uire  the  employer  to 
"demonstrate  whether  or  not  the 
scaffold  is  of  'equal  or  greater  degree  of 
safety'  because  the  employer  is  too 
many  steps  removed  from  the 
manufacturer"  and  because  requiring 
the  employer  to  test  for  equivalency 
would  create  a  significant  danger  that 
failure  woujd  occur.  However,  the 
proposed  laiiguage  reflects  the  Agency's 
longstanding  position  that  employers 
who  choose  to  deviate  from  criteria  set 
in  OSHA  standards  must  be  able  to 
demonstrate  that  employee  protection 
has  not  heed  adversely  affected.  The 
employer  has  the  flexibility  to  establish 
equivalence  by  any  effective  means, 
including  information  available  from 
equipment  suppliers  and  taking  into 
account  theispecific  circumstances  of 
the  work  to  be  done. 

"Eye"  or  **eye  sphce"  means  a  loop 
with  or  witliout  a  thimble  at  the  end  of 
a  wire  rope  J  This  term  is  being  added  to 
the  final  rum  to  clarify  the  Agency's 
intent  that  this  type  of  connection  is  an 
acceptable  way  to  connect  wire  ropes 
without  sigi^ificantly  affecting  their 
strength  or  <^pacities.  The  term  is  used 
in  final  rulel§  1926.451(d)  (8)  and  (9). 

"Fabricated  frame  scaffold"  means  a 
supported  or  suspended  frame  scaffold 
consisting  of  platform(s)  supported  on 
fabricated  end  frames  with  integral 
posts,  horizontal  hearers,  and 
intermediate  members.  This  is  the  term 
for  the  typeiof  scaffold  presently 
identified  as  "tubular  welded  frame 
scaffold."  CJSHA  has  determined  that 
the  current  term  is  too  restrictive 
because  the  words  "tubular"  means 
round  and  'jwelded"  means  that  metal 
components  are  involved.  The 
provisions  qf  final  rule  §  1926.452(c). 
Fabricated  ft-ame  scaffolds,  are  not 
subject  to  siich  limitations.  They 
address  fabricated  frames  and  related 
scaffold  components  whether  the 
component  Darts  are  square  or  round,  or 


made  of  metal,  plastic,  wood,  or  some 
other  material.  The  final  rule  definition 
is  identical  to  that  in  the  proposed  rule. 

Two  conunenters  (Exs.  2-13  and  2- 
320)  suggested  using  the  existing  term 
"tubular  welded  fi^e"  and  one 
commenter  (Ex.  2-23)  suggested  using 
the  term  "Fabricated  tubular  frame 
(Tubular  welded  fiame  scaffold)" 
instead  of  the  proposed  term.  However, 
as  explained  above,  OSHA  does  not 
intend  to  restrict  this  term  to  "tubular" 
or  "welded"  components. 

"Failure."  This  term  is  used  in 
performance-oriented  paragraphs  such 
as  §§  1926.451  (a)(1)  and  (a)(3),  which 
address  scaffold  capacity.  Because  the 
word  might  otherwise  be  interpreted  to 
mean  only  breakage  or  a  physical 
separation  of  scaffold  components,  the 
final  rule  definition  clearly  indicates 
that  load  refusal  (the  point  where  the 
ultimate  strength  of  a  component  is 
exceeded)  is  also  considered  to  be 
failure.  This  is  the  point  where 
structural  members  lose  their  ability  to 
carry  loads  although  they  have  not 
broken  or  separated.  The  term  is  the 
same  as  the  term  defined  in  Subpart  X 
of  Part  1926,  Ladders  and  Stairways. 
The  definition  for  "failure"  in  the  final 
rule  is  the  same  as  proposed. 

One  commenter  (Ex.  2-40)  suggested 
that  the  term  "ultimate  strength"  was 
not  clearly  defibned.  Another  commenter 
(Ex.  2-38)  suggested  deleting  the  last 
sentence  of  the  proposed  definition 
(Load  refusal  is  the  point  where  the 
ultimate  strength  is  exceeded)  to  avoid 
confusion  between  "ultimate  strength" 
and  "overloading  without  breaking."  As 
OSHA  stated  above,  "ultimate  strength" 
may  be  exceeded  without  component 
parts  breaking  or  separating.  Therefore, 
the  Agency  believes  the  suggested 
changes  are  unnecessary. 

"Guardrail  system."  This  term  refers 
to  perimeter  protection  composed  of 
vertical  barriers  which  are  erected  to 
prevent  employees  bom  falling.  The 
final  rule  definition  is  essentially 
identical  to  the  proposed  definition. 
This  term  replaces  the  definition  of 
"guardrail"  in  the  existing  rule,  which 
appeared  at  §  1926.452(b)(10).  The  old 
definition  was  rail  secured  to  uprights 
and  erected  along  the  exposed  sides  and 
ends  of  platforms.  OSHA  believes  that 
this  definition  did  not  adequately  reflect 
the  manner  in  which  toprails,  midrails 
and  other  intermediate  members,  and 
toeboards  combine  to  provide  effective 
fall  protection.  The  final  rule  definition 
of  guardrail  clearly  indicates  that  the 
entire  system,  including  toprail,  midrail 
(or  other  intermediate  protection),  and 
uprights,  is  covered  when  guardrails  are 
addressed  in  final  rule  §  1926.451(e). 
The  definition  of  guardrail  system  used 


in  the  proposed  rule  stated  that  a 
guardrail  system  was  "a  vertical  barrier 
erected  to  prevent  employees  from 
Calling  fit)m  an  open  side  or  edge  of  a 
scaffold  platform  or  walkway".  The 
proposed  definition  also  distinguished 
between  "Type  I  guardrails",  which 
were  capable  of  providing  fall 
protection  without  the  use  of  personal 
fall  arrest  systems,  and  "Type  11 
guardrails",  which  would  need  to  be 
supplemented  by  personal  fall  arrest 
systems  (as  explained  below,  OSHA  has 
not  maintained  this  distinction  in  the 
final  rule). 

The  SL\  (Ex.  2-368)  suggested 
replacing  the  word  "prevent"  with  the 
word  "protect"  in  the  proposed 
definition  of  "guardrail  system". 
According  to  standard  dictionary 
meanings  of  both  words,  "prevent" 
more  accurately  describes  the  function 
of  the  guardrail  system,  which  is  to  keep 
the  employee  from  going  past  the 
perimeter  of  the  scaffold  in  the  first 
place.  Therefore,  the  Agency  is  not 
making  the  suggested  change. 

Tl^ee  commenters  (Exs.  2-13,  2-53 
and  2-370)  recommended  that  OSHA 
retain  the  guardrail  rules  in  the  existing 
scaffold  standard  and  eliminate  the 
concept  of  "Type  I"  and  "Type  II"  from 
the  proposed  definition  of  guardrail 
systems.  The  commenters  suggested  that 
the  old  rule's  definition  of  guardrail 
protection  would  provide  more  fall 
protection  than  the  definition  used  in 
the  proposed  rule.  For  reasons 
discussed  further  below,  OSHA  finds 
that  the  final  rule's  requirements  for 
guardrail  systems,  which  are  essentially 
identical  to  those  in  the  proposed  rule, 
provide  more  protection  than  the 
requirements  in  the  existing  rule. 
However,  OSHA  has  deleted  the 
discussion  of  "Type  I"  and  "Type  II"     . 
guardrails  fi^m  the  final  rule  f6r  the 
sake  of  clarity  and  has  added  specific 
criteria  for  guardrails  to  final  rule 
§  1926.451(g). 

"Horse  scaffold"  means  a  supported 
scaffold  consisting  of  a  platform 
supported  by  construction  horses.  Horse 
scaffolds  made  of  metal  are  sometimes 
known  as  trestle  scaffolds.  The 
proposed  definition  was  similar  except 
that  it  did  not  include  the  term  "trestle 
scaffold."  The  SIA  (Ex.  2-368)  suggested 
revising  the  definition  to  specify  that 
horse  scaffolds  "may  be  constructed  of 
wood,  metal,  or  a  combination  of  both. 
The  metal  horses  may  be  referred  to  as 
'trestle  horses'."  Under  OSHA's 
performance-oriented  approach  to 
subpart  L,  an  employer  may  use  any 
construction  materials  (e.g.,  wood  or 
metal)  that  enable  the  scaffold  to 
comply  with  the  capacity  requirement 
set  forth  in  §  1926.451(a)(1).  However, 


Federal  Register  /  Vol.  61,  No.  170  /  Friday,  August  30,  1996  /  Rules  and  Regulations        46031 


the  Agency  agrees  that  it  would  be 
useful  to  indicate  that  some  horse 
scaffolds  constructed  of  metal  are 
known  as  trestle  scaffolds.  OSHA  has 
revised  the  definition  accordingly. 

"Ladder  jack  scaffold."  The  final  rule 
definition,  which  is  identical  to  that  in 
the  piroposed  rule,  states  that  this  type 
of  scaffold  is  a  supported  scaffold 
consisting  of  a  platform  supported  by 
brackets  attached  to  ladders. 

A  commenter  (Ex.  2-23)  stated  that 
the  capacity  of  this  type  of  scaffold 
should  be  limited  to  "light  duty"  and 
that  the  words  "light  duty"  should  be 
included  in  this  definition.  As 
discussed  above,  OSHA  believes  it  is 
inappropriate  for  definitions  to  include 
substantive  requirements.  In  any  event, 
the  Agency  has  determined  that  a  ladder 
jack  scaffold  which  complies  with  the 
capacity  criteria  of  §  1926.451(a)(1)  and 
the  other  pertinent  subpart  L 
requirements  will  be  considered 
acceptable.  Accordingly,  OSHA  has  not 
made  the  suggested  change. 

"Landing.  '  This  new  term,  which  has 
been  added  to  ensure  that  the 
requirements  of  final  rule 
§  1926.451(e)(4)  are  clearly  understood, 
refers  to  a  platform  at  the  end  of  a  flight 
of  stairs. 

"Large  area  scaffold"  means  a  pole 
scaffold,  tube  and  coupler  scaffold, 
systems  scaffold,  or  fabricated  bame 
scaffold  erected  over  substantially  the 
entire  work  area,  for  example;  A  scaffold 
erected  over  the  entire  floor  area  of  a 
room.  The  Agency  has  added  this  term 
and  definition,  along  with  final  rule 
§  1926.452(d),  to  provide  a  reference 
point  in  the  standard  for  this  widely 
used  type  of  scaffold. 

"Lifeline"  means  a  component 
consisting  of  a  flexible  line  for 
connection  to  an  anchorage  at  one  end 
to  hang  vertically  (vertical  lifeline)  or 
for  connection  to  anchorages  at  both 
ends  to  stretch  horizontally  (horizontal 
lifeline),  and  which  serves  as  a  means 
for  connecting  other  components  of  a 
personal  fall  arrest  system  to  the 
anchorage.  A  vertical  lifeline  is 
sometimes  known  as  a  dropline.  A 
horizontal  lifeline  is  sometimes  known 
as  a  trolley  line.  This  definition,  which 
was  not  part  of  the  proposed  rule,  has 
been  added  for  the  sake  of  clarity.  The 
definition  in  part  1926.  subpart  M,  Fall 
Protection,  is  consistent  with  the 
definition  in  final  subpart  L.  The 
proposed  terms  "dropline"  and  "trolley 
line",  along  with  their  definitions,  have 
been  deleted  as  separate  definitions  and 
have  been  incorporated  into  this  final 
rule  definition. 

One  commenter  (Ex.  2-57)  stated  that 
a  "trolley  line"  was  a  "horizontal 
lifeline"  and  suggested  that  OSHA  set 


"strength  requirements."  While  final 
rule  subpart  L  does  not  set  numerical 
load  requirements  for  "horizontal 
lifelines",  criteria  for  such  equipment 
are  provided  in  §  1926.502(d),  subpart 
M,  as  referenced  by  a  note  to  final  rule 
§  1926.451(g)(3). 

"Masons'  adjustable  supported 
scaffold."  OSHA  proposed  this  term, 
which  was  not  defined  in  existing 
subpart  L,  so  employers  who  used  "self- 
contained  adjustable  scaffolds"  in 
masonry  operations  would  have  a  clear 
reference  point  in  revised  subpart  L. 
The  final  rule  is  identical  to  the 
proposed  rule  definition. 

One  commenter  (Ex.  2-23)  suggested 
replacing  the  parenthetical  reference  to 
self  contained  adjustable  scaffolds  with 
the  definition  for  such  scaffolds  in  ANSI 
AlO. 8-1977.  However,  to  hmit 
redundancy  and  confusion,  OSHA  does 
not  believe  that  this  term  should  be 
defined  by  the  format  suggested  by  the 
commenter. 

"Masons'  multi-point  adjustable 
suspension  scaffold."  This  term  replaces 
the  term  "Masons'  adjustable  multiple- 
point  suspension  scaffold"  in  the 
existing  standard.  The  term  means  a 
two-point  or  multi-point  adjustable 
suspension  scaffold  designed  and  used 
for  masonry  operations.  The  final  rule 
definition  is  the  same  as  that  proposed. 
One  commenter  (Ex.  2-23)  suggested 
OSHA  adopt  the  definition  for  this  term 
firom  ANSI  AlO.8-1977,  which  contains 
the  language  "continuous  platform." 
However,  it  is  not  OSHA's  intent  to 
limit  this  type  of  scaffold  to  a  single 
"continuous  platform."  All  types  of 
multi-point  suspension  scaffolds 
covered  by  subpart  L  may  consist  of 
more  than  one  platform.  Multi-point 
scaffolds  are  not  limited  by  the  number 
of  suspension  wires,  platforms,  or  the 
location  of  attachment  of  the  suspension 
wires  to  the  platform  or  platforms 
(Example:  A  multi-point  scaffold  may 
consist  of  one  platform  suspended  by 
four  wires  or  it  may  consist  of  two 
platforms  suspended  by  four  wires). 
Additionally  the  definition  suggested  by 
the  commenter  did  not  include  the 
words  "masonry  operations."  OSHA  is 
including  the  words  "masonry 
operations"  in  this  definition  so  it 
applies  specifically  to  such  scaffolds 
used  in  the  masonry  trade. 

"Maximum  intended  load"  means  the 
total  load  of  all  persons,  equipment, 
tools,  materials,  transmitted  loads,  and 
other  loads  reasonably  anticipated  to  be 
applied  to  a  scaffold  or  scaffold 
component  at  any  one  time.  This  term 
replaces  the  existing  terms  "maximum 
rated  load"  and  "workload".  The  term 
addresses  the  tj^s  of  loads  which  are 
to  be  included  when  determining  the 


maximum  load.  OSHA  has  been 
concerned  that  the  word  "rated"  in  the 
existing  term  "maximum  rated  load" 
does  not  clearly  express  how  the  safety 
factor  of  four  (existing  rule  paragraph 
1926.451(a)(7))  or  six  (exisUng  rule 
paragraph  1926.451(a)(2))  is  to  be 
incorporated  into  the  determination  of 
the  maximum  load.  The  final  rule 
definition  and  final  rule  §  1926.451(a)(1) 
clearly  indicate  that  the  maximum 
intended  load  is  determined  without 
regard  to  safety  factors.  Once  the 
maximum  intended  load  is  determined, 
the  employer  then  applies  the  pertinent 
safety  factor  to  determine  the  requisite 
strength  for  the  system  in  question. 

The  final  rule  definition  is  the  same 
as  in  the  proposed  rule  except  the  word 
"employees"  has  been  replaced  with  the 
word  "persons".  The  SIA  (Ex.  2-366) 
suggested  this  change  because 
"[pjersons  other  than  employees  might 
be  on  a  scaffold  thus  overloading  it." 
OSHA  agrees  that  the  weight  of  all 
"persons"  needs  to  be  considered  when 
calculating  the  maximum  intended  load. 

One  commenter  (Ex.  2-23)  suggested 
that  OSHA  add  the  closely  related  term 
"scaffold  load  rating"  which  includes 
definitions  for  the  words  "heavy-duty 
loading,"  "medium-duty  loading," 
"light-duty  loading"  and  "special 
loading."  The  Agency  provides 
examples  of  appropriate  measiu^s  for 
"heavy-duty,"  "medium-duty"  and 
"light-duty"  scaffold  in  non-mandatory 
Appendix  A  of  final  rule  subpart  L. 
Accordingly,  the  Agency  believes  the 
appropriate  information  is  available  and 
no  further  changes  are  necessary. 

Two  comments  (Exs.  2-13  and  2-320) 
suggested  replacing  the  proposed  term 
and  definition  of  maximum  intended 
load  with  the  term  "Maximum  Rated 
Load."  The  common ters  suggested  that 
the  term  "Maximum  Rated  Load"  takes 
into  account  safety  factors  established 
by  the  designer  or  manufacturer. 

OSHA  agrees  that  the  term 
"Maximum  Rated  Load"  does  include 
built-in  safety  factors.  As  stated  above, 
by  not  including  the  words  "safety 
factor"  in  this  definition  or  replacing 
the  proposed  term  with  "Maximum 
Rated  Load,"  which  implies  built-in 
safety  factors,  OSHA  clearly  indicates 
that  the  minimum  safety  factor  of  4:1  as 
set  forth  in  final  rule  §  1926.451(a)(1) 
applies.  The  Agency  believes  it  is 
appropriate  to  take  into  account  the 
"expected"  burden  as  well  as  the 
burden  a  scaffold  "can"  support  without 
failure. 

"Needle  beam  scaffold'"  means  a 
suspension  scaffold  supported  by 
needle  beams.  The  final  rule  definition 
is  the  same  as  the  proposed  definition. 
One  commenter  (Ex.  2-23)  suggested 
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that  OSHA  limit  the  use  of  this  type  of 
scaffold  to  "liftht-duty".  However,  as 
discussed  earuer,  the  Agency  does  not 
intend  to  limit  the  capacity  of  a  scaffold 
as  long  as  it  meets  the  pertinent 
requirements  of  §  1926.451(a).  OSHA 
has  provided  examples  of  measures  that 
would  enable  a  scafi^old  to  comply  with 
these  requirenients  in  non-mandatory 
Appendix  A. 

Outrigger,  i"  This  term  means  the 
structural  meiiber  of  a  supported 
scaffold  used  to  increase  the  base  width 
of  a  scaffold  in  order  to  provide  support 
and  stability  for  the  scaffold.  The  terms, 
"outrigger  bemn"  and  "outrigger 
scaffold"  are  iew  definitions  provided 
to  explain  the  difference  between  these 
three  similar  ferms.  The  final  rule 
differs  from  tl»e  proposal,  which  defined 
outrigger  as  "^e  structural  member  of  a 
supported  scaiffold  used  to  increase  the 
base  width  of  a  scaffold  in  order  to 
provide  greater  stabiUty  for  the 
scaffold."  Th0  wording  change  was 
made  in  respc^se  to  a  comment  from 
the  SLA  (Ex.  2*-368),  suggesting  that 
OSHA  replace  the  word  "greater"  with 
the  words  "siipport  and  increased." 
OSHA  agrees  uiat  the  suggested  wording 
more  accurately  expresses  the  Agency's 
intent.  I 

"Personal  fall  arrest  system."  This 
term,  which  replaces  the  proposed  term 
"body  belt/hajmess  system",  refers  to  a 
system  used  tp  arrest  the  fall  of  an 
employee  frotti  a  working  level.  It 
consists  of  an  [anchorage,  connectors, 
and  a  body  belt  or  body  harness  and 
may  include  a  lanyard,  deceleration 
device,  lifelinp,  or  suitable 
combinationsjof  these.  The  final  rules 
on  fall  protection  (part  1926,  subpart  M) 
and  powered  biatforras  (§  1910.66)  also 
define  "personal  fall  arrest  system"  in  . 
this  manner.  The  final  rule  definition  is 
essentially  thii  same  as  that  proposed  for 
"body  belt/harness  systems",  and  the 
phrase  "perse  nal  fall  arrest  systems" 
appears  in  th(  i  final  rule  wherever  the 
phase  "body  jelt/hamess  systems"  was 
used  in  the  pi  oposed  rule.  A  commenter 
lEx.  2-13)  suj  gested  that  the  definition 
be  reworded  I  o  indicate  clearly  that 
lifelines  and  deceleration  devices  are 
not  always  in  eluded  as  a  part  of  a  body 
belt/harness  >  ystem.  OSHA  agrees  and 
has  clarified  1  his  point  in  the  revised 
definition. 

OSHA  has  deleted  the  proposed  term 
"platform  un  t"  and  has  incorporated 
the  proposed  definition  language  into 
final  rule  §  I926.451(b)(l)(i),  which 
-iddresses  the  construction  of  scaffold 
platforms. 

"Power  op(  irated  hoists."  This  new 
term  refers  to  hoists  which  are  powered 
by  other  than  human  energy.  The  final 
rule  language  differs  from  the  proposed 


language,  which  used  the  term 
"mechanically-powered  hoists".  OSHA 
has  revised  the  terms  "mechanically 
powered"  and  "manually  powered" 
hoists  to  read  "power  operated  hoists 
and  manually  operated  hoists",  because 
the  Agency  has  determined  that  the 
language  should  be  consistent  with 
ANSI  AlO.8-1988,  paragraph  6. 

"Qualified."  This  term  is  being  added 
to  the  final  rule  as  a  matter  of 
convenience  for  users.  The  definition  is 
identical  to  that  foimd  in  §  1926.32. 

"Rated  load."  This  new  term 
addresses  the  maximum  load  that  a 
hoist  is  allowed  to  lift.  The  discussion 
of  final  rule  §  1926.451(a)(1),  below, 
addresses  the  use  of  this  term. 

"Repair  bracket  scaffold."  This  new 
term  has  been  added  to  address  the  type 
of  scaffold  addressed  by  final  rule 
§  1926.452(x).  This  terra  is  discussed 
below  in  conjunction  with  the 
discussion  of  that  paragraph. 

"Scaffold."  This  term  refers  to  a 
temporary  elevated  platform  (supported 
or  suspended)  and  its  supporting 
structure,  including  points  of  anchorage, 
iised  for  supporting  employees  or 
materials  or  both.  The  definition  also 
clearly  indicates  that  crane  or  derrick 
suspended  personnel  platforms  are  not 
scaffolds.  The  Agency  has  added  the 
phrase  "including  points  of  anchorage" 
to  the  definition  of  scaffold  in  the  final 
rule  to  indicate  clearly  that  points  of 
anchorage  are  considered  to  be  part  of 
a  scaffold. 

"Stair  tower  (Scaffold  stairway/ 
tower)."  This  new  term  has  been  added 
to  describe  the  means  of  access 
addressed  by  final  rule  §  1926.451(e)(4). 
This  term  is  addressed  in  relation  to  that 
provision  below. 

"Stall  load."  This  new  term  has  been 
added  to  identify  the  maximum  load 
that  a  hoist  can  lift  without  stalling  or 
shutting  down.  The  use  of  this  term  is 
discussed  in  relation  to  final  rule 
§  1926.451(a)(2),  below. 

"Stilts"  mean  a  pair  of  poles  or 
similar  supports  with  raised  footrests, 
used  to  permit  walking  above  the 
groimd  or  working  surface.  This  term 
and  definition  has  been  added  to 
recognize  this  type  of  scaffold,  which  is 
used  by  many  trades  in  the  construction 
industry  to  allow  employees  to  walk 
elevated  above  the  ground  or  working 
surface.  Final  rule  paragraph 
§  1926.452(y)  addresses  the  safe  use  of 
this  type  of  scaffold  both  as  a  scaffold 
itself,  and  on  other  types  of  scaffolds 
(large  area  scaffolds). 

"System  scaffold"  means  a  scaffold 
consisting  of  posts  with  fixed 
connection  points  that  accept  runners, 
bearers,  and  diagonals  that  can  be 
interconnected  at  predetermined  levels. 


This  new  term  has  been  added  to  the 
final  rule  to  recognize  the  existence  and 
acceptance  of  this  type  of  scaffold.  The 
definition  is  identical  to  the  definition 
for  the  same  term  foimd  in  ANSI  A10.8- 
1988. 

"Tank  builders'  scaffold"  means  a 
supported  scaffold  consisting  of  a 
platform  supported  by  brackets  that  are 
either  directly  attached  to  a  cylindrical 
tank  or  are  attached  to  devices  that  are 
attached  to  such  a  tank.  In  the  February 
1, 1994  notice  of  record  reopening  (59 
FR  4618),  OSHA  suggested  a  definition 
of  "tank  builders'  scaffold"  for 
consideration.  That  definition  was  very 
similar  to  the  final  rule  definition 
except  that  the  reopening  notice 
definition  did  not  specifically  refer  to 
cylindrical  tanks  and  did  specify  that 
the  platform  was  welded  to  the  steel 
plates  of  the  tank. 

The  commenters  (Exs.  43-19,  43-23, 
43-33,  43-34.  43-35.  43-39,  43-40,  43- 
42,  and  43-43)  who  responded  to  the 
proposed  definition  for  tank  builders' 
scaffold  stated: 

A  "tank"  is  not  necessarily  a  cylinder.  The 
scaffold  is  used  on  structures  that  can  be 
cylindrical,  rectangular,  conical,  spherical, 
spheroidal,  or  elliptical.  Also,  "tanks"  are 
constructed  of  material  other  than  metal;  e.g., 
fiberglass,  wood,  etc.  Some  tanks  have 
vertical  walls  that  are  so  thin  that  a  bracket 
could  not  be  welded  to  it;  rather,  the  bracket 
would  have  to  be  bolted.  We  would  further 
comment  that  the  bracket  is  often  inserted 
into  a  device  which  is  welded  to  the  steel 
plate.  So  we  would  suggest  not  referencing 
the  bracket  being  attached  to  the  structure, 
but  rather  the  bracket  being  attached  to  a 
device  that  is  affixed  to  the  structure. 

In  addition,  eleven  commenters  (Exs. 
43-19,  43-21,  43-23,  43-27.  43-33,  43- 
34,  43-35,  43-39,  43^0.  43-42,  and  43- 
43)  stated  that  the  criteria  of  an  April  4. 
1975  variance  (40  FR  15139),  which 
addressed  tank  builder  scaffolds,  would 
be  adequately  addressed  by  general 
provisions  of  the  final  rule  and  the 
definition  of  "tank  builders'  scaffold". 

The  1975  variance  order  stated: 

The  applicants'  business,  which  is  part  of 
the  tank  building  industry,  involves  the 
erection  of  relatively  large  steel  plate 
segments  of  circumferential  rings.  Due  to  the 
unique  nature  of  the  construction  involved, 
special  procedures,  including  special 
scaffolding,  have  been  developed.  For 
example,  as  opposed  to  more  conventional 
scaffolds,  tank  scaffolds  must  be  highly 
portable  and  have  a  relatively  low  density  of 
occupancy  by  (workersl.  These  scaffolds  are 
raised  up  the  shell  of  the  tank  as  new  rings 
of  steel  are  added  and  work  is  completed  at 
the  level  below. 

Most  plate  structures  .are  fabricated  from 
standard  length  plates  *  •  *  each 
approximately  31.416  feet  (9.42  m.)  long,   - 
(with]  brackets  (normallyl  welded  to  them 
while  they  are  on  the  ground  prior  to  being 
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placed  into  pmsition  on  the  tank  wall. 
Scaffolding  and  guardrail  supports  are  then 
attached  to  these  brackets.  If  the  applicants 
were  to  comply  with  (requirements)  that  (the 
maximum  spacing  for  supports  be  no  more 
than  8  feet  (2.4  m.)  for  guardrails  or  10  fleet 
(3.0  m.)  for  planking],  they  assert  it  would  be 
necessary  to  lay  out  each  steel  plate  into 
sections  with  the  brackets  located 
approximately  7.854  feet  (2.36  m.)  apart. 
Instead,  the  applicants  wish  to  lay  out  the 
plates  into  three  equal  sections^with  brackets 
located  approximately  10'  6"  (3.15  m.)  apart. 

*  *  •  Because  the  contour  of  the  steel 
plates  of  the  tank  face  is  curved  and  the 
adjacent  edge  of  the  scaffold  platform  is 
straight,  there  is  an  open  space  between 
them.  As  a  result,  applicants  have  installed 
taut  wire  rope  on  the  scaffold  brackets  that 
extends  midway  t)etween  the  innermost  edge 
of  the  scaffold  platform  and  the  ciirved  plate 
structure  of  the  tank  face  to  serve  as  a  safety 
line  in  lieu  of  an  inner  guardrail  assembly. 

Since  the  information  submitted  to 
OSHA  in  relation  to  the  variance 
addressed  scaffolds  used  on  cylindrical 
steel  tanks,  the  Agency  is  applying  the 
criteria  of  the  variance  only  to  structures 
that  are  approximately  cylindrical.  The 
Agency  believes  that  non-cylindrical 
structures  should  be  addressed  on  a 
case-by-case  basis  imder  the  general 
provisions  of  the  final  rule.  OSHA  notes 
that  9  of  the  11  commenters  (Exs.  43- 
19,  43-23,  43-33,  43-34,  43-35,  43-39, 
43-40,  43-42,  and  43-43)  mentioned 
above  also  stated  "(t]ank  builders  place 
the  scaffold  inside  of  a  cylinder, 
traditionally,  to  erect  the  tank." 
However,  the  Agency  believes  that  the 
requirements  of  the  variance,  as 
modified  in  Appendix  A  of  the  final 
rule,  can  reasonably  be  applied  to 
cylindrical  tanks  that  are  constructed  of 
materials  other  than  steel.  The  final  rule 
definition  for  "tank  builders'  scaffold" 
has  been  worded  accordingly. 

OSHA  has  not  promulgated  specific 
requirements  for  tank  builders'  scaffolds 
in  the  final  rule  because  the  Agency 
believes  that  the  requirements  for  those 
scaffolds  are  adequately  addressed  in 
the  general  provisions  of  the  final  rule. 
The  Agency  notes  that  it  has  placed 
several  provisions  (some  of  which  have 
been  editorially  modified)  of  the 
variance  in  Appendix  A  for  the  benefit 
of  employers  who  use  tank  builders' 
scaffolds,  and  that  the  introductory  text 
to  the  Appendix  clearly  indicates  that 
following  the  Appendix  will  be 
considered  to  constitute  compliance 
with  the  requirements  of  this  standard 
with  regard  to  scaffolds  used  in  the 
construction  of  cylindrical  tanks. 
However,  employers  choosing  not  to 
follow  the  Appendix  must  still  comply 
with  the  applicable  requirements  of 
§  1926.451,  particularly  paragraphs  (a) 
and(f). 


"Top  plate  bracket  scaffold."  This 
term  is  being  added  to  the  final  rule  to 
recognize  a  type  of  scaffold  which  is 
similar  to  carpenters'  bracket  scaffolds 
and  form  scaffolds.  This  type  of  scaffold 
consists  of  a  platform  supported  by  - 
brackets  that  hook  over  or  are  attached 
to  the  top  plate  of  a  wall.  Such  scaffolds 
are  used  in  residential  construction 
when  employees  are  setting  roof  trusses. 

OSHA  has  deleted  the  following 
terms,  which  are  defined  in  the  old 
scaffold  standard,  from  the  definition 
section  of  the  final  rule,  because  those 
terras  are  now  defined  in  other  subparts 
or  because  the  final  rule  no  longer  uses 
the  terms  in  question:  "heavy  duty 
scaffold."  "light  duty  scaffold," 
"medium  duty  scaffold,"  "midrail," 
"toeboard,"  and  "working  load."  In 
addition,  the  proposed  definitions  for 
"drop  lines",  and  "trolley  line"  have 
been  deleted  from  this  final  rule,  since 
they  have  been  incorporated  into  the 
definition  of  "lifeline". 

Under  Issue  L-12  in  the  preamble  of 
the  proposed  rule,  OSHA  solicited 
testimony  and  related  information  on  a 
suggestion  by  the  ACCSH  (Tr.  206,  6-9- 
87)  that  definitions  for  "ramp"  and 
"runway"  be  added  to  the  standard.  The 
ACCSH  indicated  that  the  added 
definitions  would  facilitate  clear 
understanding  of  the  requirements  in 
proposed  §  1926.451(c)(4)  (final  rule 
§  1926.451(e)(4)).  As  noted  under  the 
discussion  of  the  Issue,  a  member  of  the 
ACCSH  recommended  that  the  Agency 
Use  the  definition  of  ramp  developed  by 
the  National  Safety  Council. 

The  one  comment  (Ex.  2-593)  OSHA 
received  addressing  the  Issue  supported 
defining  the  two  terms.  The  commenter 
did  not  provide  any  suggested  wording 
but  indicated  that  the  definitions  should 
be  "clear  and  consistent  with  existing 
OSHA  and  ANSI  definitions." 

In  the  final  rule,  OSHA  has  replaced 
the  proposed  term  "runway"  with  the 
term  "walkway",  to  indicate  the 
Agency's  regulatory  intent  clearly  . 
However,  the  Agency  believes  that 
"ramp"  is  a  commonly  understood  term 
and  does  not  require  a  specific  OSHA 
definition.  Accordingly,  OSHA  has  not 
added  a  definition  for  "ramp"  to  the 
final  rule. 

Paragraph  1926.451(a)    Capacity 

Final  rule  paragraph  (a)  sets  the 
minimum  strength  criteria  for  all 
scaffold  components  and  connections. 
The  final  rule  sets  scaffold  capacity 
requirements  that  are  substantively  the 
same  as  those  in  existing  subpart  L, 
while  eliminating  ambiguities  and 
apparent  inconsistencies.  The 
introductory  text  of  the  proposed 
paragraph,  which  stated  that  "the 


following  requirements  applied  to  all 
types  of  scaffolds  except  as  indicated:", 
has  been  deleted  in  the  final  rule 
because  the  Agency  has  determined  that 
it  is  too  similar  to  the  introductory  text 
of  paragraph  (a)(1)  and,  therefore,  is 
unnecessaiT. 

Paragrapn  (a)(1)  requires  that  each 
scaffold  and  scaffold  component  be 
capable  of  supporting,  without  failure, 
its  own  weight  and  at  least  4  times  the 
maximum  intended  load  applied  or 
transmitted  to  it.  Paragraphs  (a)(2), 
(a)(3),  (a)(4),  (a)(5)  and  (g)  of  §  1926.451 
provide  exceptions  to  this  general  rule, 
and  are  discussed  below.  "Hiis  provision 
is  based  on  existing  §  1926.451(a)(7), 
which  requires  that  scaffolds  and 
scaffold  components  "be  capable  of 
supporting  without  failure  at  least  four 
times  the  maximum  intended  load". 

The  final  rule  clearly  provides  that 
the  4  to  1  factor  for  a  component  appUes 
only  to  the  load  which  is  actually 
applied  or  transmitted  to  that 
component,  and  not  to  the  total  load 
placed  on  the  scaffold.  Existing 
§  1926.451(a)(7),  taken  literally,  could 
be  read  to  require  that  each  separate 
scaffold  component  be  able  to  support 
foiu-  times  the  maximum  intended  load 
(MIL)  of  the  entire  scaffold.  For 
example,  the  existing  provision  could  be 
interpreted  to  require  that  a  crossbrace 
on  a  supported  scaffold  be  capable  of 
supporting  the  same  load  as  a  scaffold 
leg,  that  is,  be  sized  to  support  four 
times  the  entire  MIL  regardless  of  where 
the  load  is  placed  on  the  scaffold  and 
regardless  of  the  fact  that  the  function 
of  a  brace  is  to  prevent  sway  and  not 
directly  to  support  the  MIL.  Such  an 
approach  was  not  OSHA's  intent.  The 
Agency  intended  that  each  component 
be  adequate  to  meet  the  4  to  1  factor,  but 
only  for  the  portion  of  the  MIL  applied 
or  transmitted  to  that  component.  The 
MIL  for  each  component  depends  on  the 
type  and  configuration  of  the  scaffold 
system.  Final  rule  paragraph  (a)(1), 
which  is  effectively  identical  to  the 
corresponding  language  in  proposed 
paragraph  (a)(1),  clearly  expresses  the 
Agency's  intent.  The  proposed 
provision  has  been  editorially  revised 
and  reorganized  for  the  sake  of  clarity. 
In  particular,  the  exceptions  to  proposed 
paragraph  (a)(1),  which  provide 
different  coverage  for  susp)ension 
scaffolds,  have  been  clearly  delineated 
as  separate  paragraphs  (a)(2)  through 
(a)(6)  in  the  final  rule. 

Paragraph  (a)(2)  of  the  final  rule 
requires  that  direct  connections  to  roofs 
and  floors  and  counterweights  used  to 
balance  adjustable  suspension  scaffolds 
be  capable  of  resisting  at  least  4  times 
the  tipping  moment  imposed  by  the 
scaffold  operating  at  either  the  rated 
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load  of  the^oist  oral  1.5  (minimum) 
times  the  tipping  moment  imposed  by 
the  scaffold  operating  at  the  stall  load  of 
the  hoist,  Whichever  is  greater.  Proposed 
paragraph  (a)(2)  simply  required  that 
direct  connections  to  roofs  and  floors, 
and  counterweights  used  to  support 
suspension!  scaffolds,  be  capable  of 
providing  $  resisting  moment  of  at  least 
four  times  the  tipping  moment.  The 
proposed  provision  was  intended  to 
clarify  thatithe  safety  factor  of  four  to 
one  also  applies  to  direct  connections  to 
floors  and  roofs  and  to  counterweight 
systems.  These  areas  are  as  integral  to 
the  scaffold  system  as  the  scaffold 
platform  itfelf.  OSHA  has  revised  the 
proposed  pirovision  to  account  for  the 
need  to  base  the  factor  of  safety  for 
adjustable  Suspension  scaffolds  on  the 
rated  load  ^f  the  hoist  and  the  stall  load 
of  the  hoisL 

Several  oonmienters  (Exs.  2-8.  2-28, 
2-64.  2-367.  and  2-516)  indicated  that 
the  factors  of  safety  for  adjustable 
suspensioit  scaffolds  should  be  based  on 
the  rated  Icjad  of  the  hoist.  Four  of  those 
commentets  (Exs.  2-28,  2-64.  2-367 
and  2-5161  and  the  SIA  (Ex.  ?-368) 
recommenced  that  the  stall  capacity  of 
the  hoist  bf  considered  in  the  factors  of 
safety.        I 

One  of  these  commenters  (Ex.  2-28) 
stated  that  many  suspended  scaffolds 
are  rigged  by  inexperienced  persons 
who  do  not  realize  that  if  the  scaffold 
catches  on  an  obstruction,  the  maximum 
lifting  power  (stall  load)  of  the  hoist  can 
be  developed  and  transmitted  to  the 
counterweights  and  anchorages.  This 
commentet  suggested  adding  one  of  the 
following  tequirements  to  proposed 
§  1926.451(a)(2)  as  an  alternative  to  four 
times  the  tipping  moment:  (1)  or  4.000 
pounds,  whichever  is  greater;  (2)  or  150 
%  of  the  maximum  pulling  power  of  the 
hoist,  whichever  is  greater;  or  4  times 
the  rated  Ipad  of  the  hoist,  whichever  is 
greater.  Tl^  SIA  (Ex.  2-368) 
reconunenided  changing  the  resisting 
moment  ol  proposed  §  1926.451(a)(2)  to 
"at  least  1.5  times  the  stall  capacity  of 
the  hoist  of  four  times  the  maximum 
intended  load,  whichever  is  greater." 

Three  cdmmenters  (Exs.  2-8,  2-28, 
and  2-516)  indicated  that  Underwriters 
Laboratories  (U.L.)  standard  1323 
(Standard  for  Scaffold  Hoists)  limits  the 
maximum  loutput  of  a  scaffold  hoist  to 
3  times  th4  rated  working  load  of  the 
hoist.  One  commenter  (Ex.  2-64) 
recommended  that  OSHA  limit  the  stall 
load  of  a  noist  to  no  more  than  three 
times  the  jated  load  of  the  hoist. 
Another  c<>mmenter  (Ex.  2-8)  stated  that 
if  the  safetjy  factor  for  suspended 
scaffolds  i^  not  based  upon  the  highest 
rated  working  load  of  any  component, 
normally  9\e  hoist,  failure  can  occur. 


Two  commenters  (Exs.  2-8  and 
2-516)  presented  examples  of  the 
relationship  between  the  stall  load  of  a 
hoist  and  the  rated  load  of  the  same 
hoist.  One  commenter  (Ex.  2-8) 
provided  the  following  example: 

A  typical  hoist  with  a  "rated  working  load" 
of  1000  lbs.  can  exert  a  pulling  force  of  3000 
lbs.  if  an  obstruction  is  encountered  such  as 
a  window  ledge  or  air  conditioner  while 
ascending.  If  one  designs  for  a  maximum 
intended  load  of  only  500  Itw.  because  of  a 
short  light  scaffold  platform  or  a  work  cage 
and  the  counterweight  or  suspension  system 
is  designed  for  4:1  MIL  then  die  ultimate  load 
that  the  suspension  can  support  is  4  x  500 
lbs.  MIL  or  2000  lbs.  A  3000  lb.  hoist  pull 
can  cause  failure  or  even  wire  rope  failure  if 
6  X  MIL  is  used.  No  one  intends  to  stall  a 
hoist  on  an  obstruction  but  it  does  occur. 
Therefore,  a  suspended  scaffold  should  be 
designed  for  safety  factors  based  upon  MIL  or 
rated  working  load  of  the  hoist  whichever  is 
greater. 

OSHA  agrees  that  the  safety  factors  for 
the  counterweights,  riggings,  direct 
connections  to  roofs  and  floors,  and 
suspension  ropes  of  adjustable 
suspension  scaffolds  should  be  related 
to  the  rated  load  of  the  hoist  and  the 
stall  load  of  the  hoist,  and  not  be  based 
on  the  maximum  intended  load.  OSHA 
agrees  with  the  commenters  who  stated 
that  failure  can  result  if  the  factors  of 
safety  are  based  on  the  maximum 
intended  load.  Furthermore,  the  Agency 
also  agrees  with  the  commenters  (Exs. 
2-28  and  2-368)  who  indicated  that 
these  factors  of  safety  should  be  based 
on  1.5  times  the  stall  load  of  the  hoist. 

The  Agency  notes  that  the  stall  load 
of  a  hoist  is  equal  to  three  times  the 
rated  load  of  that  hoist.  When  one 
applies  the  4  to  1  safety  factor  required 
(4  X  rated  load  =  4/3  x  stall  load)  the 
result  would  be  1.33  times  the  stall  load. 
However,  while  using  1.33  times  the 
stall  load  would  provide  the  required 
safety  factor,  OSHA  is  using  1.5  times 
the  stall  load  based  on  the  above 
comments.  The  Agency  believes  that 
such  a  requirement  reduces  the 
possibility  of  failure  due  to  improperly 
installed  equipment  as  well  as  the 
dynamic  loads  that  can  be  developed 
when  an  obstruction  is  encoiuitered. 
Accordingly,  the  Agency  has  changed 
the  final  rule  language  so  that  it  requires 
a  factor  of  safety  of  four  times  the 
maximum  rated  load  of  the  hoist  or  1.5 
times  the  stall  load  of  the  hoist, 
whichever  is  greater. 

Paragraph  (a)(3)  of  the  final  rule 
provides  Uiat  "(ejach  suspension  rope, 
including  its  connecting  hardware,  used 
on  non-adjustable  suspension  scaffolds- 
shall  be  capable  of  supporting,  without 
failure,  at  least  6  times  the  maximum 
intended  load  applied  or  transmitted  to 
that  rope."  This  is  the  same  requirement 


as  the  proposed  rule  except  that  final 
rule  paragraph  (a)(3)  applies  only  to 
non-adjustable  suspension  scaffolds, 
while  the  requirements  for  adjustable 
suspension  scaffolds  have  been  placed 
in  final  rule  paragraph  (a)(4),  below.  The 
proposed  rule  did  not  distinguish 
between  these  two  types  of  scaffolds. 
Proposed  paragraph  (a)(4)(i)  has  been 
redesignated  to  §  1926.451(f)(ll)  of  the 
final  rule,  to  consolidate  all 
requirements  for  wire  rope  used  with 
suspension  scaffolds.  In  addition, 
proposed  paragraphs  (a)(4)(ii)  and  (iii) 
have  been  moved  to  non-mandatory 
Appendix  A,  so  that  examples  of 
measures  that  would  comply  with  final 
paragraph  (a)  are  consolidated  in  one 
place. 

Paragraph  (a)(4)  of  the  final  rule 
provides  that  "(elach  suspension  rope, 
including  connecting  hardware,  used  on 
adjustable  suspension  scaffolds  shall  be 
capable  of  supporting,  without  failure, 
at  least  6  times  the  maximum  intended 
load  applied  or  transmitted  to  that  rope 
with  the  scaffold  operating  at  either  (a) 
The  rated  load  of  the  hoist,  or  (b)  2 
(minimum)  times  the  stall  load  of  the 
hoist,  whichever  is  greater". 

This  provision  addresses  adjustable 
suspended  scaffolds  and  is  similar  to 
proposed  paragraph  (a)(3)  except  that 
the  proposed  paragraph  contained  the 
language  "maximum  intended  load 
applied  or  transmitted  to  the  rope" 
instead  of  "rated  load  of  the  hoist  (or  at 
least  2  times  the  stall  load  of  the  hoist, 
whichever  is  greater)".  The  proposed 
rule  was  based  on  existing 
§1926.451(a)(19). 

Three  commenters  (Exs.  2-8,  2-64, 
and  2-516)  recommended  that  OSHA 
use  "rated  capacity  of  the  hoist"  instead 
of  "maximum  intended  load."  This 
recommendation  was  based  on  the 
belief  that  the  safety  factor  for  adjustable 
suspended  scaffolds  should  be  based  on 
the  highest  rated  work  load  of  any 
component,  normally  the  hoist.  The 
Agency  agrees  and  has  modified  the 
proposed  rule  accordingly.  In  addition, 
the  Agency  has  included  language  that 
accounts  for  the  stall  load  of  the  hoist 
in  the  factor  of  safety  for  the  same 
reasons  that  were  discussed  in  regard  to 
final  rule  §  1926.451(a)(2),  except  that 
the  factor  to  be  applied  to  the  stall  load 
has  been  increased  from  1.5  to  2  in 
order  to  account  for  the  6:1  factor  of 
safety  applied  to  suspension  ropes.  This 
factor  of  safety  does  not  include  an 
added  margin  as  does  the  factor  of  safety 
in  paragraph  (a)(2).  One  commenter  (Ex. 
2-516)  recommended  an  8:1  factor  of 
safety  for  suspension  ropes  on 
adjustable  suspension  scaffolds.  This 
recommendation  was  based  on  several 
factors  that  can  reduce  the  effective 
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strength  of  a  rope:  (1)  A  termination 
rating  of  80%  of  the  wire  rope  design 
strength;  (2)  time-use  of  the  rope;  (3) 
energy  applied  to  the  system  when  the 
overspeed  brake  is  actuated;  and  (4) 
failure  of  the  brake  to  set  or  the  loss  of 
one  end  of  the  platform  rigging.  The 
commenter  concluded  that  these  factors 
can  reduce  the  factor  of  safety  from  6:1 
to  1.15:1,  with  failure  occurring  if 
anything  else  goes  wrong  such  as  the 
firee  end  of  the  platform,  swinging 
through  its  arc. 

OSHA  notes  that  this  commenter 
addresses  a  worst  case  scenario  which 
would  involve  violations  of  other 
provisions  of  the  final  rule.  The  Agency 
believes  that  each  of  the  elements  of  the 
scenario  will  be  prevented  by 
compliance  with  the  final  rule.  For 
example,  final  rule  §  1926.451(d)(6) 
requires  winding  drum  hoists  to  contain 
not  less  than  four  wraps  of  the 
suspension  rope  at  the  lowest  point  of 
scaffold  travel,  thereby  reducing  the 
force  applied  to  the  termination  at  the 
winding  drum.  In  addition,  final  rule 
§  1926.451(d)(12)(v)  prohibits  the  use  of 
U-bolt  clips  at  the  point  of  suspension 
for  any  scaffold  hoist.  Also,  final  rule 
§  1926.451(a)(3)  requires  that 
suspension  rope  connections  be 
considered  part  of  the  rope  and  that 
they  be  taken  into  account  when 
determining  whether  a  rope  is  capable 
of  withstanding  without  failure  at  least 
six  times  the  loads  imposed  upon  it. 

Further,  final  rule  §  1926.451(d)(10) 
requires  that  a  competent  person  inspect 
suspension  ropes  prior  to  each 
workshift  or  after  any  occurrence  which 
could  affect  a  rope's  structural  integrity. 
Paragraph  1926.451(d)(10)  also  requires 
that  defective  or  damaged  ropes  be 
removed  from  service.  For  these 
reasons,  OSHA  believes  that  the  final 
rule  adequately  addresses  the 
commenter's  concerns. 

The  third  commenter  (Ex.  2-29) 
recommended  that  OSHA  include  the 
weight  of  the  scaffold  and  all  its 
components  in  calculating  maximum 
intended  load.  The  Agency  believes  the 
above  described  changes  made  to 
proposed  paragraph  (a)  resolve  the 
concerns  raised  by  this  comment. 

Paragraph  (a)(5J  of  the  final  rule, 
which  was  not  part  of  the  proposed  rule, 
requires  that  the  stall  load  of  any 
scaffold  hoist  not  exceed  3  times  its 
rated  load.  OSHA  finds  that  this 
requirement  is  reasonably  necessary  to 
prevent  accidental  overloading  of 
suspension  scaff'old  support  systems. 
OSHA  notes  that  U.L.  standard  1323 
limits  the  output  force  of  a  scaffold  hoist 
to  three  times  the  rated  load  of  the  hoist. 
As  far  as  OSHA  has  been  able  to 
determine,  the  other  laboratories  which 


test  and  list  scaffold  hoists  adhere  to  the 
requirements  of  U.L.  1323. 

A  commenter  (Ex.  2-64) 
recommended  that  OSHA  limit  the  stall 
load  of  scaffold  hoists  to  three  times  the 
rated  load  of  the  hoist.  The  Agency 
agrees  that  it  is  appropriate  to  add  the 
suggested  provision,  for  the  reasons 
described  above. 

Final  rule  paragraph  (a)(6)  requires 
that  scaffolds  be  designed  by  a  qualified 
person  and  constructed  and  loaded  in 
accordance  with  that  design.  The 
provision  also  indicates  that  non- 
mandatory  Appendix  A  provides 
examples  of  criteria,  including  design 
specifications,  that  will  enable  the 
employer  to  comply  with  paragraph  (a) 
of  this  section.  Proposed  paragraph 
(a)(1),  which  focused  on  supported 
scaffolds,  also  referenced  Appendix  A 
for  acceptable  criteria. 

Non-mandatory  Appendix  A  provides 
examples  of  design  and  construction 
measures  that  employers  can  use  to 
comply  with  final  rule  §  1926.451(a). 
This  Appendix  is  based  on  the 
requirements  set  by  existing 
§§  1926.451(c)(l)-{4)  and  by  Tables  1^3 
through  L-19.  OSHA  has  recognized 
that  employers  can  design  and  construct 
scaffolds  which  satisfy  the  performance 
requirements  of  the  final  rule  without 
following  the  specifications  set  by  the 
existing  rule,  and  drafted  both  the 
proposed  and  final  rule  §  1926.451(a) 
accordingly.  The  Agency  believes  that 
the  above-cited  specifications  could 
assist  an  employer  in  complying  with 
the  capacity  requirements  of  the  final 
rule,  so  OSHA  has  relocated  that 
language  to  non-mandatory  Appendix 
A. 

In  Issue  5  of  the  preamble  to  the 
NPRM,  OSHA  requested  comment  on 
whether  or  not  all  scaffold  units  (such 
as  planks  and  decks)  should  have  their 
capabilities  or  grades  marked  on  them. 
Some  commenters  (Exs.  2—41,  2—46,  2- 
51,  2-54,  2-73,  2-367,  2-495,  2-512,  2- 
516,  and  2-534)  indicated  they  favored 
the  requirements  for  such  markings. 
Two  commenters  (Exs.  2-495  and  2- 
534)  stated  "very  few  people  would 
know  which  grade  for  any  species  of 
wood  qualifies  that  plank  as  scaffold 
grade."  Those  commenters  recognized 
that  there  was  a  lack  of  consensus 
concerning  the  maximum  safe  loads  on 
certain  plank  spans,  stating  that  "(ajt  the 
same  time,  we  believe  it  may  be 
premature  to  require  that  all  planks  be 
so  marked  since  agreement  on 
methodology  of  determining  load 
displacement  has  not  been  reached  by 
the  engineering  profession." 

Another  commenter  (Ex.  2-54) 
indicated  that  marks  would  not  wear  off 
platform  units  because  "[iln  most 


instances,  planks  are  placed  and  not 
moved  (and  are)  generally  not  rubbed 
against  each  other  constantly."  Another 
commenter  (Ex.  2-516)  stated  "|i]f  it  is 
so  worn  that  the  mark  i?  lost,  it  probably 
needs  retesting  anjrway." 

One  commenter  (Ex.  2-51)  stated  that 
while  grade  marks  would  wear  off,  it 
seems  unlikely  "that  every  plank  on  an 
entire  job  would  simultaneously  suffer 
such  a  fate.  We  beUeve  that  invariably, 
there  would  be  some  plank  where  grade 
stamping  was  legible  if  grade  stamping 
ever  existed." 

Another  commenter  (Ex.  2-41)  stated 
"[klnowledge  of  the  capacity  of  each 
(piece  of]  equipment  is  basic  to 
implementation  of  this  proposal." 

In  addition,  the  SSFI  (Ex.  2-367) 
pointed  out  that  fabricated  plank  stages 
and  platforms  are  currently  marked  as  to 
their  capacity.  They  stated  that  this 
"practice  should  be  continued  for 
fabricated  planks,  stages,  and  platforms, 
as  these  are  designed  for  unique 
applications."  The  commenter  also 
stated  "there  is  no  common  practice 
within  the  industry  to  have  solid  sawn 
lumber  marked  as  to  their  load 
capacity."  The  SSFI  recommended  "that 
the  solid  sawn  lumber  or  laminated 
veneer  be  repeatedly  and  continuously 
gradel-jstamped  along  the  side  edge  of 
the  material  at  the  time  the  plank  is 
initially  purchased." 

Another  commenter  (Ex.  2-51)  stated 
that  "[sjince  1980,  Timber  Products 
Inspection  has  been  involved  in  five 
cases  where  plank  failure  has  resulted 
in  injury  and  litigation.  In  all  five  cases 
the  planks  that  failed  were  purchased  as 
rough  Canadian  Spruce  #1  and  better  or 
#2  and  better.  None  of  the  planks  were 
grade-stamped  and  one  plank  was 
identified  as  Lodge  pole  pine  instead  of 
spruce." 

Another  commenter  (Ex.  2-35) 
recommended  that  OSHA  adopt  the 
language  of  the  ANSI  AlO.8  draft 
scaffold  standard  that  requires  "solid 
sawn  scaffold  plank  to  bear  the  grade 
stamp  of  a  grading  agency  approved  by 
the  American  Liuuber  Standards 
Committee."  The  commenter  also  stated 
"it  is  essential  to  assure  use  of  scaffold 
members  of  adequate  strength  and 
stifftiess." 

In  addition,  a  commenter  (Ex.  2-534) 
stated: 

We  are  strong  advocates  of  requiring  that 
all  plank  to  l>e  used  as  scaffold  plank  be 
required  to  be  stamped  or  embossed  as 
"SCAFFOLD  PLANK".  To  most  people,  all 
planks  look  alike.  Very  few  people  would 
know  which  grade  for  any  species  of  wood 
qualifies  that  plank  as  scaffold  grade  unless 
the  grade  stamp  is  explicit  for  flatwise  use  as 
"Scaffold  Plank". 

*  *  *  There  is  everything  to  gain,  and 
nothing  to  lose,  by  requiring  marks  that 
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communicatoto  answer  the  bottom  line 
question,  "Is  this  plank  OK  as  a  scaffold 
plank?"  I 

In  addressing  Issue  5,  the  ACXIiSH 
recommended  (Tr.  6/9/87,  pp.  64-65) 
that  all  planking  and  decks,  etc.,  be 
properly  marked  as  scaffold  materials. 
The  Advisoty  Committee  indicated  that 
a  performance  standard,  which  would 
allow  empldyers  to  determine  how  they 
wanted  to  mark  these  materials,  would 
be  appropriate.  Among  the  options 
envisioned  l^y  the  ACCSH  to  distinguish 
the  material^  intended  solely  for 
scaffold  system  use  were  color-coding 
systems,  stamping,  and  tagging. 

On  the  other  hand,  some  commenters 
expressed  the  view  that  a  marking 
requirement^  would  be  impractical  (Exs. 
2-15,  2-20.  g-22,  2-368,  and  2-390).  hi 
addition,  commenters  (Exs.  2-20,  2-53, 
2-55,  and  2*390)  stated  that  the 
requisite  co^s  would  be  burdensome, 
and  others  (Exs.  2-13,  2-15,  2-69,  and 
2-368)  stated  that,  while  manufactured 
or  fabricated  planks  or  platforms  were 
often  or  usually  marked,  carrying  this 
over  to  wooden  components  was 
inadvisable,  citing  anticipated  problems 
with  the  volume  of  planks  to  be  marked 
and  the  marks  wearing  off.  Several 
commenters  (Exs.  2-20,  2-55,  2-70,  and 
2-390)  pointed  out  the  marks  would 
lend  a  possibly  false  sense  of  security  or 
safety,  and  aome  (Exs.  2-20,  2-55,  2-69, 
and  2-390)  added  that  maintaining  the 
marks  woulll  be  neither  feasible  nor 
economical.!  One  commenter  (Ex.  2-70) 
stated  "The  user  of  platform  units  can 
calculate  th«  maximum  load  that  can  be 
placed  on  a  scaffold  and  it  is  up  to 
management  personnel  to  ensure  that 
the  scaffolding  is  not  overloaded.  I  feel 
that  the  marking  of  platform  units  does 
not,  in  itself,  insure  a  safe  scaffolding." 

After  careful  evaluation  of  the  above 
comments,  Ipe  Agency  has  decided  not 
to  require  mjarking  of  platform  imits. 
OSHA  has  determined  that,  while 
markings  can  increase  confidence  in 
and  use  of  appropriate  platform  imits, 
they  do  not  pdd  to  the  inherent  safety 
of  the  scaffold.  Furthermore,  the 
absence  of  markings  does  not  establish 
a  lack  of  quality. 

In  additiop,  materials  quality  is  only 
one  of  seveitel  factors  which  must  be 
considered  when  erecting  a  scaffold 
platform.  Olher  significant  elements 
include  unit  size,  span,  and  load 
applied.  A  platform  unit,  whether  wood 
or  metal,  sojid  sawn  or  prefabricated, 
which  is  m^ked  as  appropriate  for  use 
as  a  plank,  i  nay  be  appropriate  for  use 
in  one  set  o  conditions  but  not  in 
another  (i.e.,  longer  span  or  higher 
load).  Simihrly,  a  platform  unit  which 
does  not  ha  re  the  quality  characteristics 
to  allow  its  use  in  one  situation  may  be 


acceptable  for  use  in  another  (i.e., 
shorter  span  or  lighter  load)  whether  or 
not  it  is  marked.  The  important 
consideration  in  all  situations  is  that  the 
platform  be  capable  of  supporting  the 
load  with  a  design  factor  of  four. 

OSHA  believes  the  grading  rules  of 
recognized  independent  inspection 
agencies,  such  as  the  American  Lumber 
Standards  Committee  (ALSC),  provide 
useful  information  about  wood  plank 
selection  and  use.  Planks  that  are 
marked  and  used  in  accordance  with 
pertinent  grading  rules  of  the  ALSC  or 
other  recognized  independent ' 
inspection  agency  will  be  deemed  to 
meet  the  four-to-one  requirement. 
Therefore,  given  the  extent  to  which  the 
private  sector  has  voliuitarily  adopted 
plank  grading  and  marking  programs, 
the  Agency  has  concluded  that  any 
benefit  resulting  from  the  addition  of 
marking  requirements  would  be 
minimal. 

Wood  products  such  as  Canadian 
spruce,  which  are  alleged  to  be 
unacceptably  inferior  in  some 
applications,  could  have  standards 
developed  for  their  use  by  a  recognized 
grading  agency.  OSHA  believes  there  are 
combinations  of  thickness,  quality, 
span,  loads,  and  other  factors  that  can 
be  established  for  all  species  of  wood 
used  for  platforms. 

Issue  17  of  the  preamble  to  the  NPRM 
asked  whether  the  Agency  should 
specify  a  minimiun  slippage  capacity  of 
4,000  pounds  and  a  minimum  breakage 
capacity  of  16,000  pounds  for  couplers 
used  on  tube  and  coupler  type  scaffolds. 
The  SSFI  and  SIA  (Exs.  2-367  and  2- 
368)  opposed  such  a  requirement, 
stating  that  "the  entire  scaffold  structure 
should  be  required  to  withstand  the 
specified  design  loads."  They  also  noted 
that  this  special  component  requirement 
was  unlike  other  OSHA  requirements. 
The  SIA  (Ex.  2-368)  also  stated: 

It  is  redundant  and  unnecessary  to  specify 
a  quantitative  value  for  clamp  strength  since 
the  required  safety  factors  already  in 
existence  provide  the  proper  strength  for  the 
intended  load.  There  may  he  cases  where  the 
clamps  should  be  of  higher  value  or  lower 
value,  depending  on  usage.  Consequently, 
requiring  a  numerical  value  may  produce  the 
catastrophe  which  the  proposed  rule  is  trying 
to  avoid  in  the  fu^t  place.  Existing  rules 
require  design  by  competent  individuals, 
which  provides  the  proper  safeguards  against 
abuse  and  eliminates  the  need  for  the 
proposed  rule. 

Also,  a  commenter  (Ex.  2-15) 
indicated  that  a  British  standard  (BS 
1129)  recognizing  2800  lb.  has  bean  in 
place  for  20  years  "with  satisfactory 
results."  The  commenter  stated  that 
most  American  clamps  are  built  to 
BS1129,  and  went  on  to  indicate  that 


the  same  2800  lb.  figure  is  generally 
sufficient,  except  for  possible  heavy- 
duty  applications  in  a  specific 
configuration.  The  commenter  further 
felt  that  specifying  a  4,000  lb.  minimum 
slippage  capacity  would  "outlaw"  many 
clamps. 

One  commenter  (Ex.  2-22)  stated  that 
both  slippage  and  minimum  breakage 
capacities  "should  be  equivalent  to  that 
required  o.n  the  other  parts  of  the 
scaffold." 

Another  commenter  (Ex.  2-128)  stated 
"couplers  for  tube  and  clamp  [scaffolds] 
should  be  rated  by  the  manufacturer  in 
accordance  with  a  recognized  testing 
standard  [and]  certified  by  an  engineer." 
In  addition,  a  commenter  (Ex.  2-13) 
expounded  on  the  relationship  between 
the  torque  applied  to  tighten  a  coupler 
and  the  slippage  capacity,  and  noted 
that  proper  torque  values  needed  to  be 
determined  by  tests  or  calculations. 

The  ACCSH  (Tr.  6/9/87,  pp.  138-147) 
recommended  that  OSHA  specify  both 
minimum  slippage  and  breakage 
capacities  and  should  require  employers 
to  obtain  manufacturer's  specifications 
and/or  certifications  that  a  scaffold 
meets  minimum  standards.  However, 
the  ACCSH  did  not  endorse  the 
suggested  4000  and  16,000  pound  limits 
and  did  not  propose  any  other  limits. 

After  a  careful  review  of  the  above 
comments,  OSHA  has  determined  that 
the  capacity  provisions  set  out  in  final 
rule  §  1926.451(a)  will  appropriately 
address  the  concerns  regarding  scaffold 
strength  and  that  additional 
specifications  would  be  redundant. 

Issue  21  of  the  preamble  to  the  NPRM 
requested  public  comment  on 
appropriate  field  test  procedures  or 
certifications  for  determining  the 
capacity  of  scaffolds  and  scaffold 
components  such  as  planks  and  ropes. 
As  noted  above,  existing 
§1926.451(a)(7)  and  proposed 
§  1926.451(a)(1)  require  scaffolds  to  be 
capable  of  supporting,  without  failure, 
at  least  four  times  the  maximum 
intended  load.  OSHA  has  recognized, 
however,  that  field  testing  of  scaffolds 
and  scaffold  components  with  loads 
foiu  times  greater  than  the  maximum 
intended  load  could  cause  damage  that 
would  render  the  scaffold  and  scaffold 
components  unusable. 

One  commenter  (Ex.  2-54)  mentioned 
reliance  on  testing  laboratories  to  ensure 
that  rope  and  planks  meet  industry 
standards.  Another  commenter  (Ex.  2- 
64)  stated  that  scaffolds'  and  support 
systems'  rated  capacities  should  he 
marked  when  manufactured  and  that 
any  field  testing  beyond  that  set  forth  in 
a  manufacturer's  instructions  would  be 
superfluous  and  could  conflict  with 
those  instructions. 
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The  SSFI  (Ex.  2-367)  and  the  SIA  (Ex. 
2-368)  both  stated  that  field  testing  of 
supported  scaffolds  would  permanently 
damage  equipment  or  render  it  useless, 
and  that  a  visual  check  of  the 
scaffolding  before  use  should  ensure 
safety  "as  the  manufacturer  already 
warrants  the  appropriate  safety  factors." 
The  SIA  also  stated  that  current  testing 
methods  "are  not  suitable  for  checking 
the  ultimate  capacity  of  scaffold 
components."  The  SIA  further  stated 
that  for  metal  components,  visual 
inspection  is  the  only  practical  method 
available.  For  wooden  components,  the 
SIA  stated  that  inherent  material 
variables  make  obtaining  repeatable 
results  from  a  suitable  bending  test 
impossible.  On  the  other  hand,  the  SIA 
recommended  that  suspension  scaffolds 
be  field  tested  with  the  intended  load. 

Two  other  conunenters  (Ex.  2-495 
and  2-534)  agreed  with  the  SLA  that  it 
is  impossible  to  obtain  repeatable 
results  from  a  bending  test.  However,  ■ 
they  stated  that  a  minimum  threshold 
design  value  for  flat-vtdse  bending  of 
planks  could  be  derived  from  available 
information  for  flat-wise  bending  for 
any  specie  of  plank.  Those  commenters 
also  stated  that  field  testing  would  not 
necessarily  permanently  damage  or 
render  a  plank  useless.  They  stated  that 
strength  testing  of  used  planks  could  be 
accomplished  by  combining  visual 
inspections  with  deflection  testing  using 
a  safe  load  and  deflection  testing 
machines  that  are  currently  available. 

One  commenter  (Ex.  2-516)  indicated 
that  a  reasonable  level  of  load  testing  for 
scaffold  machinery  might  be  found 
"somewhere  near  1.25  times  [the]  rated 
load"  and  that  "any  field  tests  should  be 
a  ratio  of  rated  load,  not  failure  load." 
The  commenter  assumed  different  safety 
factors  for  moving  equipment, 
suspended  scaffold  hoists,  and  fixed 
structures.  The  commenter  also 
questioned  whether  the  safety  factor 
referred  to  in  Issue  21  was  for  static, 
dynamic,  or  shock  loads,  and  noted  that 
4  to  1  is  not  an  engineering  safety  factor 
but  a  gross  factor.  In  addition,  the 
commenter  stated: 

Any  device  or  mechanism  designed  for  a 
structural  safety  fector  of  four-to-one 
certainly  can  be  tested  at  some  level  less  than 
four-to-one  without  structural  failure.  *  *  * 
It  is  difficult  to  comprehend  the  rationale  of 
prohibiting  testing  of  a  structure  using  1 V2 
times  rated  load  for  fear  it  will  collapse, 
when  the  structure  must  not  collapse  at  4 
times  rated  load.  There  would  then  be  doubt 
in  my  mind  as  to  its  ability  to  meet  that  4- 
to-1  criterion. 

Also,  the  commenter  (Ex.  2-516) 
pointed  out  that  any  test  of  wood 
components  should  consider  the  effects 
of  aging  material,  and  he  listed  a 


number  of  variables  for  which  some 
testing  adjustments  would  be  required. 
These  variables  included  "fatigue, 
finish,"  and  "material  test  scales." 

Two  commenters  (Exs.  2-13  and  2- 
69)  indicated  there  would  be  no  need 
for  field  testing  since  scaffolds  should 
be  designed  for  their  intended  load  with 
an  added  safety  factor.  In  particular,  one 
of  those  commenters  (Ex.  2-13)  stated 
"Itjhere  are  no  appropriate  field  tests  for 
such  items  as  planks  and  ropes.  A 
simple  visual  inspection  is  all  that  is 
required  by  a  competent  person." 

The  ACCSH  (Tr.  pp.  163-174,  6-9-87) 
recommended  that  the  manufacturer's 
design  specifications  be  recognized  as 
sufficient  for  manufactured  scaffolds. 
The  ACCSH  also  recommended  that 
specifications  or  testing  procedures  be 
specified  for  job-made  scaffolds. 

After  carefully  considering  the  above 
comments,  OSHA  has  decided  not  to 
require  field  testing  of  scaffolds.  Based 
on  the  comments  received,  the  Agency 
has  determined  that  such  testing  is  not 
needed  and  that,  given  the  inspection 
and  capacity  requirements,  it  would  be 
difficult  or  impossible  to  implement 
effectively  for  the  range  of  materials  in 
question. 

Issue  23  of  the  preamble  to  the  NPRM 
solicited  comments  on  whether  or  not 
the  Agency  should  revise  paragraph 
l.(b)  of  proposed  non-mandatory 
Appendix  A,  which  provides  for 
selection  of  wood  scaffold  planks 
according  to  the  grading  rules 
established  by  a  recognized 
independent  inspection  agency.  In 
particular,  OSHA  asked  if  the  language 
should  be  more  specific  and,  if  so,  what 
that  language  should  be. 

Four  commenters  (Exs.  2-13,  2-22,  2- 
29,  and  2-53)  responded  that  the 
proposed  Appendix  A  language  was 
adequate.  One  commenter  (Ex.  2-13) 
added  "it  should  be  mandatory  that  the 
employer  visually  check  all  scaffold 
planks  before  they  are  used."  Another 
commenter  (Ex.  2-54)  stated  that 
scaffold  planks  "should  have 
identification"  to  indicate  that  they  are 
scaffold  grade. 

However,  a  commenter  (Ex.  2-534) 
noted  that  "it  may  be  premature  to 
require  that  all  planks  be  so  marked 
since  agreement  on  methodology  of 
determining  load  displacement  has  not 
been  reached  by  the  engineering 
profession." 

The  SSn  (Ex.  2-367)  recommended 
that  scaffold  planks  be  marked,  and 
noted  that  the  most  plank  failures  are 
inspection  related.  The  SIA  (Ex.  2-368) 
recommended  that  OSHA  revise 
paragraph  (b)  of  proposed  Appendix  A 
to  read,  in  part,  as  follows: 


All  solid  sawn  planking  shall  be 
'SCAFFOUD  GRADE'  plank  and  grade 
stamp>ed  as  appropriate  per  the  published 
grading  rules  of  the  recognized  independent 
insf)ection  agency  and  as  approved  by  the 
Board  of  Review  of  the  American  Lumber 
Standards  Committee.  The  maximum 
permissible  spans  for  2  x  10  inch  (nominal 
1 W  X  9V4"  minimum  dressed  (S4S),  IW  x 
9W  minimum  rough  or  2"  x  10"  minimum 
rough,  solid  sawn  wood  planks  shall  be  as 
shown  in  the  following  table. 

Paragraph  1(b)  of  Appendix  A  should  be 
expanded  and  clarified  to  eliminate  the 
confusion  that  exists  over  the  use  of  nominal 
thickness  scaffold  grade  planks  on  10  fl. 
spans  for  light  trades.  This  could  be  achieved 
by  de6ning  a  scaffold  grade  plank  in  the 
manner  done  in  Cal-OSHA  standards. 

Cal-OSHA  Section  1637(e)  requires  what  It 
calls  a  "structural  plank"  for  scaffold 
platforms  as  follows: 

"Except  as  specified  in  certain  other 
Orders,  all  planking  shall  be  2-inch  (nominal) 
material  selected  for  scaffold  grade  plank  as 
defined  in  Section  1504  under  the  heading 
Lumber — 'Structural  Plank'." 

The  ACCSH.  in  its  June  9.  1987  (Tr. 
pp.  175-180),  meeting,  recommended 
that  a  competent  person  be  responsible 
for  the  selection  and  use  of  scaffold 
materials,  where  scaffolding  materials 
are  not  certified  by  the  manufacturer. 

After  carefully  considering  the  above 
comments,  OSHA  has  decided  to 
modify  paragraph  l.(b)  of  non- 
mandatory  App>endix  A  to  the  final  rule 
to  provide  for  identification  of  scaffold 
planks  by  the  grade  stamp  of  the 
recognized  lumber  grading  association 
or  independent  lumber  grading 
inspection  agency  under  whose  grading 
rules  the  planks  were  selected.  OSHA  is 
also  modifying  proposed  Appendix  A  to 
provide  that  the  association  or  agency 
under  which  the  wood  is  graded  should 
be  certified  by  the  Board  of  Review, 
American  Lumber  Standard  Committee 
as  set  forth  in  the  American  Softwood 
Lumber  Standard  of  the  U.S. 
Department  of  Commerce.  This  added 
language  clearly  indicates  what 
constitutes  a  "recognized"  inspection 
agency. 

As  a  separate  matter,  OSHA  is 
modifying  Appendix  A  to  the  final  rule 
to  provide  that  allowable  spans  of 
scaffold  planks,  other  than  2  x  10  inch 
(nominal)  or  2  x  9  inch  (rough)  solid 
sawn  planks  which  are  addressed  in  the 
table  in  paragraph  1  (b),  shall  be 
determined  in  accordance  with  the 
National  Design  Specification  For  Wood 
Construction  published  by  the  National 
Forest  Products  Association  or  with 
ANSI  AlO.8-1988,  paragraph  5.  OSHA 
notes  that  Appendix  A  is  intended  to 
help  the  employer  comply  with  the 
scaffolding  rules.  The  Agency  believes 
that  the  above  modifications  will 
facilitate  compliance  with  those  rules. 
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Paragraph  (a)(6)  of  the  final  rule, 
which  was  n  ot  part  of  the  proposed  rule, 
requires  that  scaffolds  be  designed  by  a 
qualified  person  and  must  be 
constructed  and  loaded  in  accordance 
with  that  design.  OSHA  believes  that  a 
"qualified"  person  can  design  a  scaffold 
which  satisqes  the  criteria  of 
§  1 926.45 1(^.  This  provision  also  notes 
that  non-mahdatory  Appendix  A 
contains  examples  of  criteria  that  will 
enable  employers  to  comply  with 
paragraph  (a)  of  this  section. 

Issue  24  of  the  preamble  of  the  NPRM 
noted  that  ejdsting  §§  1926.451(b)(16). 
(c)(4),  (c)(5),  (d)(9)  and  (g)(3)  and 
proposed  §  1926.451(b)(18)(i)  and 
§§  1926.452(a)(10),  (b)(10),  (c)(6)  and 
(i)(8)  require  that  an  engineer  design 
specified  scaffold  types  and/or 
components  that  are  not  built  or  loaded 
in  accordance  with  Tables  Lr-4  through 
L-13  of  exisiing  §  1926.451  or  proposed 
§  1926.451  Appendix  A,  respectively. 
OSHA  asked  for  comments  regarding 
the  extent  td  which  the  services  of  an 
engineer  or  pf  a  qualified  person  would 
be  needed  td  design  scaffolds  in 
accordance  with  the  provisions  of 
Appendix  A  or  to  design  scaffolds  that, 
while  not  in]  accordance  with  Appendix 
A,  would  cotnply  with  §  1926.451(a). 

Two  comitienters  (Exs.  2-69  and  2- 
437)  responded  that  employers  should 
be  allowed  to  assess  whether  individual 
employees  \^th  several  years  of  hands- 
on  experien<»  are  capable  of  designing 
and  modifyihg  scaffolds  or  an  engineer's 
services  are  requiied.  Also,  a  commenter 
(Ex.  2-22)  expressed  the  view  that  there 
was  no  need  for  fuither  licensing  and 
determinations  because  employers  are 
responsible  for  ensuring  that  scaffolds 
meet  regulations  for  capacity  and  that 
alterations  af  scaffold  designs  are  made 
by  qualified  individuals.  The  AGC 
commenter^  (Exs.  2-20,  2-55,  and  2- 
390)  stated  "there  are  many  individuals 
in  the  constiuction  industry  with  many 
years  of  experience  who  are  quite 
capable  of  scaffold  design  and 
modificatioB.  Employers  should  be 
permitted  the  flexibility  to  determine  if 
such  individuals  are  capable  or  if  they 
should  seek  the  services  of  an 
engineer." 

Another  dommenter  (Ex.  2-54)  noted 
that  not  all  Engineers  are  capable  of 
designing  s(  affolds  and  that  a  good 
many  peopb  who  work  with  scaffolds 
do  not  knov '  all  the  scaffold  limits  or 
strengths.  The  commenter 
acknowledged  that  complicated  scaffold 
designs  reqaire  the  skills  of  an  engineer 
familiar  with  the  equipment  available. 
However,  the  commenter  added  that  a 
competent  ti^orker  who  has  followed  an 
engineer's  c  rs^ngs  to  erect  a  scaffold 
can  at  times  recall  and  use  that 


experience  in  another  situation 
requiring  a  complicated  scaffold 
structure. 

In  addition,  a  commenter  (Ex.  2-21) 
stated  that  no  additional  specification 
requiring  the  use  of  engineering  services 
was  warranted.  The  commenter 
explained  that  "(clonditions  on  most 
construction  jobs  change  daily  and  can 
best  be  handled  by  qualified  foremen  or 
supervisors  on  the  job."  Also,  a 
commenter  (Ex.  2-31),  addressing 
pumpjack  scaffolds  specifically, 
responded  that  although  he  was  not  an 
engineer  himself,  he  knew  at  least  as 
much  as  anyone  else  about  pumpjack 
scaffolds.  He  felt  that  an  engineer  could 
be  supplanted  by  someone  with 
recognized  expertise  but  added  that  he 
did  not  believe  a  specific  definition  of 
someone  qualified  to  design  a  scaffold 
system  could  be  made. 

Both  the  SSFI  (Ex.  2-367)  and  the  SLA 
(Ex.  2-368)  recommended  that  a 
"qualified  persoo. '  as  defined  in 
proposed  ANSI  A10.8.  be  allowed  to 
design  those  scaffolds  that  would  not 
require  the  services  of  a  registered 
engineer.  They  quoted  the  proposed 
ANSI  definition  as  follows: 

A  terra  describing  one  who,  by  possession 
of  a  recognized  degree,  certificate,  or 
profBSsional  standing,  or  who  by  extensive 
knowledge,  training,  and  experience,  has 
successfully  demonstrated  the  ability  to  solve 
or  resolve  problems  relating  to  the  subject 
matter,  the  work,  or  the  project. 

The  suggested  definition  is  identical  to 
the  definition  of  "qualified"  in 
§1926.32(1). 

Two  Saf-t-Green  commenters  (Exs.  2- 
14  and  2-15)  stated  that  people  other 
than  engineers  were  capable  of 
designing  scaffolds.  In  particular,  one 
commenter  (Ex.  2-15)  stated  "There  are 
many  good,  practical  scaffold  designers 
who  are  not  engineers.  They  should  not 
be  excluded." 

On  the  other  hand,  some  responses  to 
Issue  24  stated  that  the  services  of  a 
registered  or  professional  engineer  were 
needed  (Exs.  2-3,  2-9,  2-13,  2-70.  2- 
128,  and  2-516).  One  such  commenter 
(Ex.  2-13)  stated  that  he  backed  using 
registered  professidnal  engineers  "with 
the  knowledge  and  training  required  for 
[designing]  a  life  support  system"  and 
queried  where  "an  equivalent  qualified 
responsible  person  could  be  found?" 
One  commenter  (Ex.  2-70)  offered  a 
brief  response,  "when  in  doubt,  consult 
an  engineer."  Another  commenter  (Ex. 
2-516)  responded: 

I  would  rather  take  my  chances  with  the 
engineer  [-designed  scaffold  system).  At  least 
<  he  knows  some  limits.  Any  other  definition 
lets  anyone  determine  by  themselves  that 
they  are  eminently  qualified.  All  it  then  takes 


to  be  qualified  is  a  big  ego,  a  little  knowledge, 
and  a  pile  of  frame  scaffold. 

A  comment  from  Aluma-Systems, 
Incorporated  (Ex.  2-128)  expressed  the 
belief  that  an  engineer's  services  should 
be  required  for  all  but  the  simplest  of 
scaffold  structures.  The  commenter 
indicated  that  the  Province  of  Ontario 
requires  that  a  professional  engineer 
design  any  scaffold  which  exceeds  15 
meters  in  height  (approximately  50  feet), 
any  suspension  scaffold  where  the 
scaffold  consists  of  more  than  one 
platform,  or  any  suspension  scaffold 
where  the  wei^t  of  the  platform  and  its 
components  exceed  363  kg. 

In  addition,  two  commenters  (Exs.  2- 
12  and  2-53)  responded  that  the 
existing  regulations  were  sufficient  or 
adequate.  One  of  the  two  (Ex.  2-12) 
stated  that  there  was  already  sufficient 
regulation  and  questioned  whether  rules 
could  be  made  to  cover  all  situations. 

In  its  June  9, 1987,  meeting,  the 
ACXSH  (Tr.  pp.  180-183)  recommended 
that  OSHA  authorize  a  competent 
person,  rather  than  a  qualified  person, 
to  follow  Appendix  A  for  scaffold 
design,  but  that  a  registered  professional 
engineer  be  required  to  design  scaffolds 
where  conditions  are  not  covered  by 
Appendix  A.  The  Agency  notes  that  a 
competent  person,  as  defined  in 
§  1926.32(f)  and  in  the  final  rule  for 
subpart  L,  is  able  to  detect  hazards  and 
has  the  authority  to  have  hazards 
corrected.  On  the  other  hand, 
"qualified",  as  defined  in  §  1926.32(m) 
and  in  the  final  rule  for  subpart  L,  refers 
to  a  person  who  has  the  ability  to  solve 
or  resolve  safety  and  health  problems. 

After  carefully  considering  the  above 
conmients,  OSHA  believes  that  the 
proposed  rule  adequately  addressed  the 
conditions  under  which  a  scaffold  must 
be  designed  by  an  engineer. 
Accordingly,  the  above-listed  proposed 
requirements  (§1926.451(b)(18)(i)  [now 
final  rule  §  1926.451(d)(3)(i)]  and 
§§  1926.452(a)(10),  (b)(10),  (c)(6),  and 
(i)(8))  have  been  promulgated  in  the 
final  rule.  As  discussed  below,  proposed 
rules  §1926.452(a)(10)  and  (b)(10)  have 
been  revised  to  distinguish  more  clearly 
between  those  circumstances  where  the 
employer  would  need  the  services  of  a 
registered  professional  engineer  and 
those  situations  where  the  services  of  a 
qualified  person,  who  could  refer  to 
non-mandatory  Appendix  A,  would  be 
sufficient. 

The  Agency  believes  that  there  are 
qualified  persons  who  can  properly 
design  scaffolds  without  reference  to 
Appendix  A.  The  Agency  also  believes 
that  there  will  be  circumstances  where 
the  "qualified  person"  retained  to 
comply  with  paragraph  (a)(6)  will  need 
to  be  a  registered  professional  engineer. 
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Paragraph  1926.451(b)    Scaffold 
Platform  Construction 

Paragraph  1926.451(b)  of  this  final 
rule  provides  criteria  for  the 
construction  of  scaffolds.  Paragraph 
(b)(1)  requires  all  platforms,  except 
walkways  and  those  platforms  used  by 
employees  performing  scaffold  erection 
and  dismantling  operations,  to  be  fully 
decked  or  planked.  In  addition, 
paragraph  (b)(l)(i)  requires  that  platform 
units  be  placed  so  that  spaces  between 
imits  do  not  exceed  1-inch,  except 
where  employers  establish  that  more 
space  is  needed.  For  example,  this 
would  be  necessary  to  fit  around 
uprights  when  using  side  brackets  to 
extend  platform  width.  Paragraph 
(b)(l)(ii)  provides  that,  where  the 
exception  created  by  paragraph  (b)(l)(i) 
applies,  employers  shall  place  platform 
units  as  close  together  as  possible,  with 
the  space  between  the  platform  and 
uprights  not  to  exceed  9V2  inches. 
OSHA  set  9'/2  inches  as  the  maximum 
space  allowed,  because  the  minimiun 
width  for  scaffold  imits  that  could  be 
expected  to  sustain  a  working  load  is 
just  over  9V2  inches.  This  provision, 
which  iseffectively  identical  to  the 
provision  in  the  proposed  rule,  codifies 
the  Agency's  longstanding 
interpretation  of  existing 
§  1926.451(a)(4),  which  addresses 
guardrails  on  scaffolds,  to  require  that 
guardrails  be  erected  as  close  as  possible 
to  the  platform  planking.  Because 
guardrails  normally  can  be  conveniently 
attached  only  at  the  scaffold  uprights, 
OSHA  has  required  the  platforms  to  be 
sized  such  that  there  is  no  gap  between 
the  outermost  plank  edge  and  the 
guardrail.  However,  most  prefabricated 
end  frames  do  not  have  a  lateral  spacing 
between  uprights  which  can 
accommodate  an  integral  number  of 
commercially-available  planks.  In  order 
to  comply  with  the  existing  rule,  some 
employers  have  modified  die  last  plank 
(notched,  slanted,  or  cut  it  to  size).  This 
can  lead  to  a  significant  reduction  in 
plank  strength,  and  possibly  cause 
tipping  of  the  plank  (sideways)  if 
eccentrically  loaded.  Therefore,  to  deal 
with  this  problem,  proposed  and  final 
rule  paragraph  (b)(1)  have  modified  the 
corresponding  requirement  of  the 
existing  standard  by  requiring  the  span 
between  uprights  to  be  planked  or 
decked  as  fully  as  possible,  but  allowing 
up  to  9V2  inches  between  the  planking 
or  decking  and  the  guardrail  supports. 
As  explained  above,  9V2  inches  is  the 
maximum  allowable  open  space. 

One  commenter  (Ex.  2-29)  stated  that 
the  1-inch  opening  allowed  by  proposed 
paragraph  (b)(l)(i)  would  be  large 
enough  to  "allow  many  tools  and  small 


materials  to  fall  through",  and 
recommended  a  maximum  space  of  V4 
inch  between  imits.  OSHA,  however, 
finds  that  such  a  small  maximum  space 
would  pose  unreasonable  compliance 
burdens,  and  is  retaining  the  1-inch 
maximum. 

The  SSFI  and  the  SIA  (Exs.  2-367  and 
2-368)  stated  that  compliance  with 
proposed  paragraph  (b)(1)  would  be 
impossible  when  erecting  or 
dismantling  scaffolds.  In  particular,  the 
SIA  (Ex.  2-368)  stated: 

For  example:  On  a  multi-level  supported 
scaffold  where  construction  work  is  to  be 
performed  only  at  the  top  level,  lower  levels 
would  not  he  planked.  Erectors  would  only 
use  sufficient  planks  required  to  construct 
the  scaffold. 

Load  requirements  limit  the  number  of 
levels  that  can  he  planked  on  many 
installations.  The  additional  cost  in  lat>or  and 
material  would  be  staggering.  In  addition,  the 
fiatigue  factor  created  by  installing  full 
planking  from  one  level  to  the  next  would 
create  a  greater  hazard  to  the  erectors. 

The  Agency  agrees  with  the  SIA 
comments  and  acknowledges  that  a 
requirement  to  fully  plank  under  these 
conditions  would  unreasonably 
interfere  with  the  erection  and 
dismantling  process.  The  Agency  also 
agrees  that  a  requirement  to  fully  plank 
every  intermediate  platform  level, 
where  no  work  other  than  scaffold 
erection  or  dismantling  operations  will 
occur,  is  overly  burdensome.  Therefore, 
OSHA  has  revised  proposed  paragraph 
(b)(1),  which  already  excepted 
walkways  &x>m  the  requirement  for  full 
planking  or  decking,  to  add  an 
exception  to  the  final  rule  to  the 
planking  requirements  for  erection  or 
dismantling  operations.  In  a  situation 
where  no  work,  other  than  erecting  or 
dismantling  the  scaffold,  is  being  done 
at  intermediate  levels,  the  final  rule 
requires  only  that  the  planking 
established  by  the  employer  as 
necessary  to  provide  safe  working 
conditions  for  employees  erecting  or 
dismantling  the  scaffold  be  used.  On  the 
other  hand,  if  scaffold  erection  or 
dismantling  is  being  performed  from  an 
intermediate  level  platform  that  is  being 
or  will  be  used  as  a  work  area,  that 
platform  must  be  fully  planked  in 
accordance  with  paragraph  (b)(1). 
Paragraph  (b)(2)  of  the  final  rule 
requires  that  all  scaffold  platforms  and 
walkways  be  at  least  18  inches  (46  cm) 
wide,  with  lesser  widths  allowed  for 
ladder  jack  scaffolds,  top  plate  bracket 
scaffolds,  pump  jack  scaffolds,  roof 
bracket  scaffolds,  and  boatswains' 
chairs,  and  for  scaffolds  in  areas  shown 
to  be  too  narrow  to  accommodate  an  18- 
inch  wide  surface.  Proposed  paragraph 
(b)(2)  also  required  a  minimum  18-inch 


width,  with  exceptions  for  ladder  jack 
scaffolds  (12  inches)  and  boatswains' 
chairs  (any  width).  The  rationale  for 
setting  a  12-inch  minimum  width  for 
ladder  jack  scaffolds,  as  discussed  in  the 
preamble  of  the  proposal  (51  FR  42684- 
85),  was  the  difficuhy  of  handling  one 
18-inch  wide  plank  or  two  9-inch 
planks  on  a  ladder,  which  the  Agency 
considered  more  hazardous  than 
working  on  a  12-inch  wide  plank.  In  the 
final  rule,  OSHA  has  also  included 
pump  jack  scaffolds  in  the  exception  to 
paragraph  (b)(2)  for  which  a  minimum 
platform  width  of  12  inches  is 
permitted,  based  on  a  commenter's 
statement  (Ex.  2-31)  that  OSHA's 
performance  criteria  for  pump  jack 
scaffolds  enable  employees  to  work 
safely  on  platforms  that  are  12  inches  or 
14  inches  wide.  The  commenter  also 
indicated  that  requiring  pump  jack 
scaffold  platforms  to  be  at  least  18 
inches,  instead  of  12  inches,  wide 
would  create  "an  economic  hardship 
*  *   *  for  this  very  prevalent  size 
aluminum  platform."  OSHA  agrees  that 
pump  jack  scaffolds  with  platforms  as 
narrow  as  12  inches  can  satisfy  the 
performance  criteria  of  the  final  rule 
and  has  revised  paragraph  (b)(2) 
accordin^y. 

In  addition,  the  Agency  is  recognizing 
top  plate  bracket  scaffolds  and  adding 
them  to  the  list  of  scaffolds  which  are 
permitted  to  have  platforms  not  less 
than  12  inches  in  width.  As  discussed 
above  in  the  definition  section,  tiiese  are 
supported  scaffolds,  similar  to 
carpenters'  bracket  scaffolds  and  form 
scaffolds,  which  consist  of  a  platform 
supported  by  brackets  that  hook  over  or 
are  attached  to  the  top  plate  of  a  wall. 
These  scaffolds  are  used  in  residential 
construction  for  setting  trusses,  usually 
for  high  ceiling  situations  (e.g., 
cathedral  ceilings,  atria).  TTie  Agency 
has  determined  that  use  of  this  type  of 
scaffold,  even  with  a  12-inch  wide 
platform,  provides  greater  protection  for 
employees  setting  trusses  than  the  use 
of  ladders,  makeshift  scaffolds  or 
walking  the  top  plate.  OSHA  concludes 
that  it  would  be  less  safe  to  require 
wider  platforms  for  top  plate  scaffolds 
because  setting  up  this  type  of  scaffold 
would  then  require  handling  and 
positioning  an  18-inch  wide  platform  or 
two  nine-inch  wide  platforms,  and 
handling  and  positioning  larger,  heavier 
brackets,  whidi  is  usually  done  from 
ladders.  OSHA  finds  that  this  would  be 
more  hazardous  than  working  on  one 
12-inch  wide  platform  equipped  with 
fall  protection. 

As  proposed,  OSHA  is  deleting  the 
requirement  that  appeared  in  the 
existing  scaffold  rule  at  §  1926.451(I)(1), 
which  sets  the  minimum  dimensions  of 
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a  boatswainf '  chair  at  12  inches  by  24 
inches,  because,  with  the  advent  of 
slings  and  iqolded  seats,  the  Agency 
believes  tha^  setting  minimum 
dimensions  Is  overly  restrictive.  This 
performance-oriented  approach  is 
reflected  by  the  inclusion  of  language  in 
paragraph  (h)(2)(i)  which  specifically 
exempts  boatswains'  chairs  from  any 
width  requi»ements. 

The  SIA  [fji.  2-368)  suggested  that 
platforms  as|  narrow  as  12  inches  wide 
be  allowed  ih  areas  where  entryways  are 
restricted.  Another  commenter  (Ex.  2- 
64)  suggested  that  suspension  scaffolds 
designed  for  special  applications  (e.g., 
to  fit  through  manholes)  be  permitted  to 
be  as  narrov*  as  12  inches.  OSHA 
realizes  thatjthere  may  be  instances 
where  the  ntture  of  the  work  being 
performed  r|akes  it  impossible  to  make 
platforms  add  walkways  at  least  18 
inches  wide]  Where  the  employer  can 
establish  that  such  a  situation  exists,  the 
Agency  will]  accept  platforms  and 
walkways  that  are  less  than  18  inches 
wide,  provided  both  that  such  platforms 
and  walkways  are  as  wide  asls  feasible 
and  that  employees  are  adequately 
protected  frpra  fall  hazards  by  the  use  of 
guardrails  aiid/or  personal  fall  arrest 
systems,  as  Required  by  paragraph  (g). 

Final  rule  paragraph  (b)(3)  (proposed 
as  paragraph  (b)(4))  sets  the 
requirements  for  the  space  between  the 
front  edge  of  a  platform  and  the  face  of 
the  structurf  where  the  scaffold  is  being 
used.  Palagmph  (b)(3)  requires  that, 
except  as  provided  in  paragraphs 
(b)(3)(i)  and  (b)(3)(ii).  the  front  edge  of 
all  piatformi  must  be  no  more  than  14 
inches  from  I  the  face  of  the  structiue, 
imless  the  e^nployer  implements 
guardrail  syktems  or  personal  fall  arrest 
systems  thaj  comply  with  paragraph  (g) 
of  the  final  ^le  to  protect  employees 
from  falling  (between  the  platform  and 
the  structurf.  Final  rule  paragraph 
(b)(3)(i)  requires  that  the  front  edges  of 
outrigger  scaffolds  be  no  more  than 
three  inched  from  the  face  of  the 
structure,  ad  is  required  by 
§  1926.451(i)(4)  of  OSHA's  existing 
standard.  F$ial  rule  paragraph  (b)(3)(ii) 
requires  tha^  the  front  edges  of  scaffolds 
used  for  plalstering  and  lathing 
operations  be  no  more  than  18  inches 
from  the  faoB  of  the  structiu^. 

The  18-inph  dimension  was 
developed  ft-om  data  collected  by  Wang 
Associates  (px.  5)  which  show  that  a 
shorter  distance  between  the  scaffold 
platform  and  the  wall  is  not  feasible  for 
the  operators  of  plastering  and  lathing 
equipment  because  of  interference  with 
the  tools  us  id  during  such  operations. 
However,  tt  lese  same  operations  cause 
the  employee  to  stand  back  from  the 
edge  and  th  3  hazard  of  falling  is 


correspondingly  reduced.  The  SIA  (Ex. 
2-368)  supported  the  18-inch  provision 
as  being  necessary  for  the  types  of  work 
covered,  while  acknowledging  that  in 
some  cases  14  inches  would  be 
adequate. 

Final  rule  paragraph  (b)(3)  is 
effectively  identical  to  proposed 
paragraph  (b)(4),  except  that  the 
proposed  provision  specified  "Type  I" 
guardrails  instead  of  requiring 
compliance  with  paragraph  (^.  OSHA 
has  deleted  the  designations  "Type  I" 
and  "Type  II"  from  the  final  rule  for 
subpart  L,  as  discussed  above  in  relation 
to  the  definition  of  "Guardrail  system". 

Existing  §  1926.451(a)(4)  reqmres 
guardrails  on  all  open  sides  and  ends  of 
a  scaffold  platform,  but  does  not  specify 
how  far  away  a  scaffold  platform  may  be 
from  a  building  before  the  side  facing 
the  building  is  considered  to  be  an 
"open  side."  OSHA's  existing  scaffold 
rule  has  often  been  interpreted  to  mean 
that  no  open  space  is  allowed.  However, 
zero  clearance  during  all  phases  of 
construction  is  not  feasible.  The  14-inch 
limit  in  proposed  paragraph  (b)(4) 
recognized  that  during  construction  the 
face  of  the  wall  being  built  often  moves 
out  toward  the  scaffolds.  There  must  be 
sufficient  space  at  the  begiiming  of  work 
to  allow  for  the  installation  of 
insulation,  lathing,  plaster,  masonry 
units,  ledges,  facings  and  other 
architectiual  or  structural  additions. 
The  spacing  must  be  allowed  for  from 
the  start,  because  it  is  not  practical  to 
move  large  scaffolds  away  from  the  wall 
as  wall  construction  progresses 
outward.  When  the  initial  set  back 
distance  must  be  more  than  14  inches, 
the  platform  can  often  still  be  kept 
within  14  inches  of  the  building  by  the 
use  of  side  brackets  or  extensions  on 
supported  scaffolds,  and  by  angulated 
roping,  static  lines,  or  equivalent  means 
on  suspension  scaffolds. 

Two  commenters  (Exs.  2-41  and  2- 
465)  questioned  the  use  of  14  inches  in 
this  provision,  suggesting  that  a 
maximima  of  12  inches  be  allowed. 
While  OSHA  recognizes  that  the 
suggested  12-inch  spacing  could  be 
marginally  more  protective,  the  Agency 
also  recognizes  that,  as  discussed  above, 
in  many  cases  an  unobstructed  working 
space  of  at  least  14  inches  is  necessary. 
OSHA  also  notes  that  ANSI  AlO.8-1988, 
paragraph  4.5.9,  allows  up  to  a  16-inch 
space  for  supported  scaffolds  and  a  12- 
inch  space  for  suspended  scaffolds.  In 
support  of  OSHA's  position,  the  SIA 
(Ex.  2-368)  endorsed  the  proposed 
language  as  the  proper  solution  to  the 
problem,  while  noting  that  it  would 
prefer  18  inches.  The  Agency  believes 
that  the  14-inch  space  appropriately 
addresses  both  the  safety  concerns  and 


the  need  to  allow  necessary  room  for 
many  of  the  jobs  normally  performed 
from  scaffolds. 

Final  rule  paragraph  (b)(4)  requires 
each  end  of  a  platform  unit,  unless 
cleated  or  otherwise  restrained  by  hooks 
or  equivalent  means,  to  extend  over  the 
center  line  of  its  support  at  least  six 
inches  (15  cm).  This  provision  is 
virtually  identical  to  proposed 
paragraph  (b)(5),  which  was  based  on 
existing  §  1926.451(a)(14).  The  use  of 
cleats,  hooks,  and  similar  securing 
devices  would  also  be  allowed  as 
alternatives  to  the  six  inch  extension  in 
the  proposed  and  final  rules,  because  of 
their  ability  to  restrain  movement  of 
platform  units. 

OSHA  received  one  comment  (Ex.  2- 
40)  on  this  provision,  which  stressed  the 
importance  of  seciu-ing  platform  units 
against  movement. 

Final  rule  paragraph  (b)(5)  (proposed 
paragraph  (b)(6))  addresses  the 
maximum  distance  platform  units  may 
extend  over  their  supports.  In  particular, 
paragraph  (b)(5)(i)  provides  that  each 
end  of  a  platform  unit  10  feet  (3  m)  or 
less  in  length  shall  not  extend  over  its 
support  more  than  12  inches  (30  cm) 
unless  the  unit  is  designed,  and 
installed  so  that  the  cantilevered  portion 
of  the  unit  is  able  to  support  employees 
or  material  without  tipping  or  has 
guardrails  which  prevent  employee 
access  to  the  cantilevered  end.  In 
addition,  paragraph  (b)(5)(ii)  provides 
that  each  platform  unit  greater  than  10 
feet  in  length  shall  not  extend  over  its 
support  more  than  18  inches  (46  cm), 
unless  the  unit  is  designed  and  installed 
so  that  the  cantilevered  portion  of  the 
unit  is  able  to  support  employees 
without  tipping,  or  that  the  unit  has 
guardrails  which  block  employee  access 
to  the  cantilevered  end. 

OSHA  proposed  to  change  the 
maximum  overhang  allowed  by  existing 
§  1926.451(a)(14)  from  12  inches  to  18 
inches  because  many  planks  in  use  are 
10  feet  long,  and  are  used  to  span  eight 
foot  distances.  OSHA  also  notes  that 
ANSI  AlO.8-1988,  paragraph  4.17, 
limits  planks  from  extending  more  than 
18  inches  over  their  supports,  without 
regard  to  the  length  of  the  plank. 

OSHA's  thinking  at  the  time  of  the 
proposal  was  that  the  existing 
requirement  was  unnecessarily 
restrictive,  and  that  strict  adherence  to 
the  existing  maximum  overhang  limit 
would  require  platform  units  to  be  cut 
if  they  extended  beyond  the  12-inch 
limit. 

Although  no  comments  were  received 
on  this  provision,  OSHA  has  concluded, 
upon  further  consideration  of  this 
matter,  that  the  maximum  overhang 
allowed,  unless  the  above  specified 
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measures  have  been  taken,  should  be 
limited  to  12  inches  for  planks  10  feet 
or  less  in  length,  and  18  inches  for 
planks  greater  than  10  feet  in  length. 
The  Agency  concludes  that  allowing  an 
18-inch  overhang  as  a  matter  of  course 
would  be  imsafe,  because  the  weight  of 
an  employee  on  an  18-inch  overhang 
could  easily  tip  a  10-foot  plank. 
However,  an  18-inch  overhang  on  a 
plank  that  is  longer  than  10  feet  would 
be  permissible  because  the  additional 
weight  of  the  longer  platform  would 
offset  the  weight  of  the  employee  on  the 
overhang.  In  addition,  an  employer  who 
seeks  to  use  platform  units  that 
overhang  the  supports  more  than  the 
prescribed  distance  would  be  required 
to  satisfy  the  performance  criteria  of  ■ 
paragraph  (b)(5)  of  the  final  rule. 

Under  final  rule  paragraph  (b)(6), 
where  platform  units  are  abutted  to 
create  a  long  platform,  each  abutted  end 
shall  rest  on  a  separate  support  surface. 
Abutted  platform  units  do  not  rest  one 
on  another,  but  instead  are  end-to-end. 
Consequently,  one  unit  does  not  support 
the  other,  and  proper  support  can  only 
be  provided  by  separate  support 
surfaces.  This  provision  is  virtually 
identical  to  proposed  paragraph  (b)(7). 
except  that  the  final  rule  has  deleted  the 
words  "butt  plate  or  equivalent  means 
of  support",  because  those  words  add 
nothing  to  the  requirement  for  "separate 
support."  This  provision  is  based  on 
existing  §  1926.451(b)(12),  which 
currently  applies  only  to  wood  pole 
scaffolds.  OSHA  has  determined  that  all 
scaffolds  need  proper  platform  support 
and,  accordingly,  has  promulgated  this 
provision. 

The  Agency  has  also  added  a  note  to 
this  provision  stating  that  common 
support  members  such  as  "T"  sections 
or  hook-on  platforms  designed  to  rest  on 
common  siipports  are  not  prohibited  by 
this  provision.  The  Agency  is  doing  this 
to  prevent  confusion  since  these 
commonly  used  support  members  might 
be  considered  not  to  meet  the 
requirements  of  this  provision. 

Final  rule  paragraph  (b)(7)  provides 
that  where  platforms  are  overlapped  to 
create  a  long  platform,  the  overlap  shall 
occur  only  over  supports,  and  shall  not 
be  less  than  12  inches  (30  cm)  unless 
the  platforms  are  nailed  together  or 
otherwise  restrained  to  prevent 
movement!  This  provision  is  virtually 
identical  to  proposed  paragraph  (b)(8) 
which  was  based  on  existing 
§1926.451(a)(12). 

Final  rule  paragraph  (b)(8)  requires 
that  at  all  points  of  a  scaffold  where  the 
platform  changes  direction,  such  as 
turning  a  comer,  any  platform  that  rests 
on  a  bearer  at  an  angle  other  than  a  right 
angle  shall  be  laid  first  and  platforms 


which  rest  at  right  angles  over  the  same 
bearer  shall  be  laid  second,  on  top  of  the 
first  platform.  This  provision  is  virtually 
identical  to  proposed  paragraph  (b)(9), 
which  was  based  on  existing 
§  1926.451(b)(13).  While  this  provision 
in  OSHA's  existing  standard  addresses 
only  wood  pole  scaffolds.  OSHA  has 
determined,  as  with  final  rule  paragraph 
(b)(6),  that  the  existing  requirement  is 
appropriately  applied  to  the 
construction  of  all  scaffold  platforms. 

Final  rule  paragraph  (bj(9)  provides 
that  wood  platforms  shall  not  be 
covered  with  opaque  finishes,  except 
that  platform  edges  may  be  covered  or 
marked  for  purposes  of  identification. 
Platforms  may  be  coated  periodically 
with  wood  preservatives,  fire-retardant 
finishes,  and  slip-resistant  finishes,  but 
the  coating  may  not  obscure  the  top  or 
bottom  wood  surfaces.  This  paragraph  is 
intended  to  ensure  that  structural 
defects  in  platforms  are  not  covered 
from  view  by  the  use  of  an  opaque 
coating  or  finish.  Hairline  cracks  can 
significantly  reduce  the  strength  of  a 
wood  member,  so  early  detection  of 
structural  defects  is  important.  Opaque 
finishes  can  cover  such  cracks  and  make 
them  difficult  to  discover.  The  edges  of 
platform  units  are  excepted  fitim  this 
rule  to  allow  identification  marks, 
grading  marks,  or  other  similar  type  of 
marks  to  be  placed  on  the  unit  edges. 

This  provision  is  virtually  identical  to 
proposed  paragraph  (b)(10).  The 
proposal  addressed  tlie  use  of  wood 
preservatives,  fire  retardant  finishes  and 
slip-resistant  finishes  in  a  "note",  while 
the  final  rule  has  incorporated  the 
pertinent  language  directly  into  the 
regulatory  text.  In  short,  those  finishes 
may  be  used  as  long  as  they  do  not 
obscure  the  top  or  bottom  wood 
surfaces. 

Final  rule  paragraph  (b)(10)  requires 
that  scaffold  components  manufactured 
by  different  manufacturers  not  be 
intermixed  unless  the  component  parts 
fit  together  without  force  and  the 
resulting  scaffold's  structural  integrity  is 
maintained  by  the  user.  Scaffold 
components  manufactured  by  different 
manufacturers  shall  not  be  modified  in 
order  to  intermix  them  unless  the 
resulting  scaffold  is  determined  by  a 
competent  person  to  be  structurally 
sound.  OSHA  expects  that  the 
competent  person  who  evaluates  the 
scaffold  will  have  the  appropriate 
knowledge,  skill  and  experience 
regarding  scaffold  systems  and 
components. 

This  provision  is  identical  to 
proposed  paragraph  (b)(ll),  except  that 
the  proposal  did  not  contain  the  phrase 
"and  the  resulting  scaffold's  structural 
integrity  is  maintained  by  the  user".  The 


SIA  (Ex.  2-368)  suggested  the  added 
language,  citing  the  "latest  ANSI  AlO.8 
draft."  The  Agency  acknowledges  that  a 
scaffold  may  lack  the  requisite 
structural  integrity  even  though  the 
intermixed  components  "fit  together 
without  force."  OSHA  agrees  that  the 
requirement  to  maintain  structural 
integrity  should  be  clearly  stated  in  this 
provision  and  has  revised  the  final  rule 
accordingly. 

One  commenter  (Ex.  2-29)  stated 
"(mlany,  if  not  all,  scaffold 
manufacturers  void  any  liability  if  their 
scaffold  components  are  intermixed 
*  *  *  A  standard  requirement  should 
not  result  in  a  lesser  degree  of  safety; 
neither  should  it  encourage  an  employer 
to  take  a  course  of  action  that  could 
increase  his  liability."  The  SSFI  (Ex.  2- 
367)  stated  "|i|t  would  be  the  Institute's 
recommendation  that  scaffold 
components  not  be  intermixed  even 
though  they  may  relajdily  fit  together 
without  force.  Many  times  the  capacity 
or  bracing  alignment  would  not  be  the 
same  as  other  types  of  scaffold,  thus 
creating  a  hazardous  situation."  OSHA 
agrees  that  an  unsafe  condition  could 
exist  when  parts  are  intermixed,  unless 
adequate  precautions  are  taken,  and 
believes  that  paragraph  (b)(10),  as 
modified,  in  conjunction  with 
§  1926.451(a),  provides  for  adequate 
precautions  to  be  taken  by  the  employer 
to  ensure  against  this  eventuality. 

Paragraph  (b)(ll)  of  the  final  rule 
provides  that  scaffold  components  made 
of  dissimilar  metals  shall  not  be  used 
together  unless  a  competent  person  has 
determined  that  galvanic  action  will  not 
reduce  the  strength  of  any  component  to 
a  level  below  that  required  by 
§  1926.451(a).  This  provision,  while 
effectively  identical  to  proposed 
paragraph  (b)(12),  differs  from 
§§  1926.451(c)  (1),  (2)  and  (3)  of  OSHA's 
existing  rule,  which  prohibit  the  use 
together  of  any  dissimilar  metals  on 
tube  and  coupler  scaffolds.  The 
proposed  rule  was  intended  to  extend 
the  prohibition  to  all  scaffolds,  because 
the  problem  of  dissimilar  metals  causing 
galvanic  action  can  occur  on  any 
scaffold,  not  just  tube  and  coupler 
scaffolds.  However,  the  proposed  rule 
was  not  intended  to  prohibit  all  uses  of 
dissimilar  metals  because  there  are 
many  combinations  which  do  not 
produce  significant  galvanic  reactions. 

One  commenter  (Ex.  2-41)  expressed 
skepticism  as  to  the  abihty  of  a 
competent  person  to  discern  that 
galvanic  action  has  not  reduced  the 
strength  of  any  component.  However, 
OSHA  finds  that  any  competent  person, 
as  defined  by  this  subpart,  would  be 
able  to  identify  the  causes  and 
significance  of  any  deterioration  in 
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scaffold  components.  In  particular, 
OSHA  expecjs  the  competent  person, 
who  is  on  sitfe  and  required  to  inspect 
the  scaffold,  to  recognize  deterioration 
due  to  gaivaiiic  reactions,  and  to  take 
prompt  corrective  action. 

Paragraph  1926.451(c)    Criteria  for 
Supported  Staff  olds 

Final  rule  §  1926.451(c)  sets  criteria 
for  the  use  of  supported  scaffolds. 
Paragraph  (cl(l)  of  the  final  rule  requires 
that  supported  scaffolds  with  a  height  to 
base  width  ratio  of  more  than  four  to 
one  (including  outrigger  supports,  if 
used)  be  restrained  from  tipping  by 
guying,  tying,  bracing,  or  equivalent 
means.  That  provision  is  based  on 
existing  §  1926.451(e)(1),  which  covers 
manually-pripelled  mobile  scaffolds. 
Any  type  of  fupported  scaffold  can 
topple  if  its  <Jenter-of-gravity  is  too  high, 
and  OSHA  has  therefore  expanded  the 
coverage  of  this  paragraph  in  the  final 
rule.  Final  njle  paragraph  (c)(l)(i) 
provides  that  guys,  ties,  and  braces  shall 
be  installed  at  locations  where 
horizontal  members  support  both  inner 
and  outer  legs.  In  addition,  paragraph 
(c)(l)(ii)  reqi4ires,  as  follows: 

(1)  Guys,  ties,  and  braces  shall  be  installed 
according  to  the  scaffold  manufacturer's 
recommendations  or  at  the  closest  horizontal 
member  to  thaj  4:1  height  and  be  repeated 
vertically  at  locations  of  horizontal  members 
every  20  feet  (6.1  m)  or  less  thereafter  for 
scaffolds  3  feet  (0.91  m)  wide  or  less  and 
every  26  feet  (7.9  m)  or  less  thereafter  for 
scaffolds  greater  than  3  feet  (0.91  m)  wide; 

(2)  The  top  ie,  guy  or  brace  of  a  completed 
scaffold  shall  \>e  placed  no  further  than  the 
4:1  height  froi^  the  top;  and 

(3)  Such  gu]js,  ties  and  braces  be  installed 
at  each  end  of  the  scaffold  and  at  horizontal 
intervals  not  t6  exceed  30  feet  (9.1  m) 
(measured  firoi  n  one  end  (not  both]  towards 
the  other). 

This  provi  sion  of  the  final  rule  is 
essentially  tie  same  as  proposed 
paragraph  (bk(13).  except  that  the 
maximum  vertical  spacing  has  been 
changed  to  Mlow  for  the  scaffolds  to  be 
supported  atj  their  strongest  points. 
Proposed  paragraphs  (b)(13)(i)  and 
(b)(13)(ii),  w^ich  specified  the 
horizontal  siacing  for  ties,  guys,  and 
braces,  were  intended  to  replace 
existing  §§1926.451  (b)(4),  (c)(12),  and 
(d)(7).  These  paragraphs  of  the  existing 
rule  requireq  pole  scaffolds,  tube  and 
coupler  scafjolds,  and  fabricated  frame 
scaffolds  to  be  tied  and  braced  at 
intervals  no  greater  than  26  feet 
vertically  (21 1  feet  for  wood  pole 
scaffolds)  and  30  feet  horizontally  (25 
feet  for  woo(  i  pole  scaffolds).  These 
paragraphs  I  ave  been  misinterpreted 
over  the  yea  s  to  mean  that  scaffolds 
less  than  26  jfeet  high  by  30  feet  long  (25 
by  25  for  wood  pole  scaffolds)  do  not 


need  guys,  ties,  or  braces.  Proposed 
paragraph  (b)(13)(ii)  was  intended  to 
replace  the  26-  and  25-foot  vertical  rule 
and  require  all  scaffolds  required  by  the 
4  to  1  rule  to  have  guys,  ties,  or  braces 
also  to  have  such  connections  installed 
at  each  end  of  the  scaffold  and  at 
horizontal  intervals  not  to  exceed  30 
feet  (measured  from  one  end  only). 

The  following  are  examples  of  how 
this  requirement  is  to  be  applied:  (a)  If 
a  scaffold  is  five  feet  wide,  18  feet  high 
and  50  feet  long,  no  vertical  or 
horizontal  ties  and  braces  are  required 
because  the  height  is  less  than  four 
times  the  width  and  the  foiu-  to  one  rule 
does  not  require  coimections;  (b)  if  the 
scaffold  is  five  feet  wide,  50  feet  high, 
and  25  feet  long,  ties  and  braces  are 
required  at  least  at  the  20-  and  40-foot 
levels  at  both  ends  of  the  scaffold  (four 
ties  and  braces  in  all);  (c)  if  the  scaffold 
is  five  feet  wide,  50  feet  tall,  and  70  feet 
long,  ties  and  braces  are  required  at  least 
at  the  20-  and  40-foot  levels.  These 
would  be  installed  starting  ft-om  either 
end,  at  least  at  the  zero,  30,  60,  and  70- 
foot  horizontal  distances  (eight  ties  and 
braces  in  all). 

The  SSFI  (Ex.  2-367)  disagreed  with 
the  20-foot  limit  for  bracing  intervals  in 
proposed  paragraph  (b){13)(i)  and 
suggested  a  20-foot  limit  for  scaffolds  3 
feet  wide  or  less,  and  a  26  foot  limit  for 
scaffolds  more  than  3  feet  wide.  In 
addition,  this  commenter  suggested  that 
bracing  be  at  bearing  locations  or  as 
recommended  by  the  manufacturer. 
OSHA  agrees  with  this  commenter's 
suggested  bracing  intervals,  because  the 
Agency  believes  that  properly  erected 
scaffolds  more  than  36  inches  wide  are 
more  stable  than  those  which  are 
narrower,  and  has  modified  this 
provision  of  the  final  rule  accordingly. 

The  SIA  (Ex.  2-368)  stated: 

We  are  in  agreement  with  the  proposed 
wording  used  to  define  the  location  of  guys 
and  lies  as  a  function  of  the  scaffold  base 
width  dimension.  This  proposed  wording 
adequately  defines  where  scaffolds  must  be 
guyed  or  tied  to  achieve  proper  scaffold 
stability.  To  correctly  transmit  the  stabilizing 
forces  through  the  scaffold,  however,  the 
guys  or  ties  must  be  placed  at  locations 
where  horizontal  members  support  both  the 
inner  and  outer  legs.  Guying  or  tying  a 
scaffold  leg  at  mid  span  could  buckle  the  leg 
and  cause  an  unexpected  scaffold  failure.  To 
avoid  this  danger,  it  is  recommended  that  the 
tie  be  placed  at  the  closest  horizontal 
member  above  the'  4:1  base  to  height  ratio 
and  repeated  vertically  at  locations  of 
horizontal  members  every  20  to  26  feet  in 
height  thereafter.  The  top  tie  shall  be  placed 
no  further  than  a  4:1  base  to  height  ratio  from 
the  top. 

OSHA  agrees  that  guys,  ties,  and 
braces  should  be  placed  at  points  of 
scaffold  structural  strength,  and  has 


modified  this  provision  of  the  final  rule 
accordingly.  Furthermore,  the  Agency 
agrees  with  the  SIA's  recommendation 
that  the  top  tie,  guy,  or  brace  be  placed 
no  more  than  the  4:1  height  to  base  ratio 
from  the  top  of  the  scaffold,  and  has 
modified  the  provision  accordingly. 
However,  OSHA  does  not  agree  with  the 
SIA  suggestion  that  guys,  ties  and  braces 
be  installed  at  the  closest  horizontal 
member  above  the  4  to  1  base  to  height 
ratio,  and  has  revised  the  language  of 
this  provision  to  reflect  the  Agency's 
finding  that  these  components  be 
installed  at  the  closest  horizontal 
member  to  the  4:1  height,  whether 
above  or  below,  to  maximize  stability. 

In  addition,  the  SLA  recommended 
that  OSHA  require  employers  to 
consider  loads  due  to  wind  and  weather 
when  guying,  tying,  or  bracing  is 
installed,  whenever  scaffolds  are 
partially  or  fully  enclosed.  The  Agency 
notes  that  these  matters  are  addressed  in 
the  general  capacity  requirements  of 
final  rule  §  1926.451(a)  and  in 
§  1926.451(f)(13),  which  requires  that 
wind  screens  not  be  used  unless  the 
scaffold  has  been  seou^d  against  the 
forces  imposed. 

Another  commenter  (Ex.  2-38) 
suggested  using  the  same  language  as  in 
existing  §  1926.451(e)(1),  which  requires 
that  the  height  of  a  manually  propelled 
mobile  scaffold  not  exceed  four  times 
the  minimiun  base  dimension,  "because 
it  is  more  understandable."  Also,  a 
commenter  (Ex.  2^0)  stated  "since  the 
standard  does  not  address  the  issue  of 
cantilevered  work  platforms  (or  their 
effect  on  stability),  the  allowable  height 
to  base  width  ratio  of  equal  to  four  or 
less  seems  high." 

Another  commenter  (Ex.  2-23) 
recommended  a  ratio  of  3  to  1,  but 
provided  no  rationale  to  support  its 
suggestion.  OSHA  notes  that  the  final 
rule  4:1  ratio  is  consistent  with  the 
requirement  in  ANSI  AlO.8-1988, 
paragraph  4.31,  that  free-standing 
scaffolds  with  height  to  base  ratios  of 
more  than  4:1  be  restrained  from  tipping 
by  guying  or  other  means. 

Based  on  these  concerns,  in  the  final 
rule  OSHA  has  added  paragraph 
(c)(lj(iii),  which  requires  that  scaffolds 
with  eccentric  loads  (such  as 
cantilevered  work  platforms)  be 
restrained  from  tipping  through  the  use 
of  ties,  guys,  braces  or  outriggers. 

Final  rule  paragraph  (c)(2)  requires 
that  supported  scaffold  poles,  legs, 
posts,  frames,  and  uprights  bear  .on  base 
plates  and  mud  sills  or  other  adequate 
firm  foundation.  In'particular,  final  rule 
paragraph  (c)(2)(i)  requires  that  such 
footings  be  level,  sound,  rigid,  and 
capable  of  supporting  the  scaffold  in  a 
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loaded  condition  without  settling  or 
displacement. 

In  addition,  final  rule  paragraphs 
(c)(2)  (ii)  and  (iii)  provide  that  unstable 
objects  shall  neither  be  used  to  support 
scaff'olds  or  platform  units,  nor  be  used 
as  working  platforms,  respectively.  The 
reason  for  these  requirements  is  almost 
self-explanatory:  every  scaffold  must 
stand  on  a  firm  footing  if  it  is  to 
withstand  the  load  that  employees, 
equipment,  and  materials  place  on  it. 

Final  rule  paragraph  (c)(2)(iv) 
provides  that  front-end  loaders  and 
similar  pieces  of  equipment  shall  not  be 
used  as  scaffold  supports  unless  they 
have  been  specifically  designed  by  the 
manufacturer  for  such  use.  In  addition, 
final  rule  paragraph  (c)(2)(v)  requires 
that  fork-lifts  not  be  used  to  support 
scaffold  platforms  unless  the  entire 
platform  is  attached  to  the  fork  and  the 
fork-lift  is  not  moved  horizontally  while 
the  platform  is  occupied.  Both  these 
requirements  relate  to  the  need  for  solid 
support  for  scaffold  platforms  and 
reflect  the  fact  that  front-end  loaders, 
fork-lifts  and  other  such  equipment  are 
not  generally  designed  for  this  purpose. 

Paragraph  (c)(2)  of  the  final  rule  is 
identical  to  proposed  paragraph  (b)(14), 
except  for  two  provisions,  final  rule 
paragraphs  (c)(2)  (iv)  and  (v),  which 
have  been  added  based  on  input 
generated  by  responses  to  Issue  3  of  the 
preamble  of  the  NPRM.  Proposed 
paragraph  (b)(l4)  consoHdated  existing 
requirements  that  scaffold  uprights  rest 
upon  a  stable,  firm,  level  footing. 

Issue  3  asked  if  OSHA  shoulcf  prohibit 
the  use  of  cranes,  derricks,  forklifts, 
front-end  loaders,  and  similar  pieces  of 
equipment  for  the  support  of  scaffold 
platforms.  In  addition,  OSHA  asked 
what  pieces  of  equipment  should  be 
prohibited  and  what  other  related 
provisions  would  be  necessary  to  ensure 
employee  safety. 

Several  commenters  from  the 
Associated  General  Contractors  of 
America  (AGC)  (Exs.  2-20,  2-55,  and 
2-390)  and  the  ACCSH  (Tr.  6/9/87,  pp. 
40-^1)  noted  that  OSHA  had 
undertaken  rulemaking  regarding  the 
use  of  cranes  and  derricks  to  hoist 
personnel  platforms  (NPRM  published 
February  17, 1984,  49  FR  6280).  The 
AGC  commenters  stated  that  the 
proposed  regulations  for  crane 
suspended  work  platforms  already 
addressed  the  concerns  raised  in 
Issue  3. 

Another  commenter  (Ex.  2-53)  called 
for  the  development  and  issuance  of 
specific  crane  suspended  platform 
regulations,  and  one  respondent  (Ex. 
2-29)  commented  that  the  current 
regulations  on  crane  suspended  work 
platforms  were  acceptable. 


On  August  2,  1988  (53  FR  29116), 
OSHA  issued  a  final  rule  (§  1926.550(g)) 
which  regulates  the  use  of  cranes  and 
derricks  to  hoist  personnel  platforms. 
Therefore,  there  is  no  longer  a  need  for 
subpart  L  to  address  that  subject. 

Regarding  the  use  of  front-end 
loaders,  one  commenter  (Ex.  2-33) 
responded,  in  part,  that  "front-end 
loaders  should  not  be  used  to  hoist 
worker-loaded  scaffold  platforms"  and 
added  that  the  "|u]se  of  forkUfts  (or  this 
purpose  should  be  limited  in 
accordance  with  *  •  •  OSHA's  General 
Industry  Standards  for  powered 
industrial  trucks,  29  CFR 
1910.178(m)(12)."  The  same  commenter 
also  stated  "If  large  platforms  are  used 
in  this  manner,  consideration  should  be 
given  to  requiring  bracing  of  forks  to 
safeguard  against  tipping  or  slipping  of 
the  truck  or  its  forks." 

Another  commenter  (Ex.  2-70)  stated 
simply  "(wje  do  not  utifize  forms  of 
equipment  to  support  pl&tforms."  Two 
other  commenters  (Exs.  2-367  and 
2-368)  stated  "the  practice  of  using 
cranes,  derricks,  fork-lifts,  etc.,  (to 
support  scaffold  platforms]  is  unsafe 
and  should  be  prohibited." 

One  commenter  (Ex.  2-5),  a 
manufacturer  of  heavy-duty  materials- 
handling  equipment,  including  forklifts 
and  cranes,  stated  that  "(f|or  years,  we 
have  made  the  users  of  our  equipment 
aware  that  these  are  intended  solely  for 
the  handling  of  materials  and  not  for 
personnel."  The  commenter  went  on  to 
say  their  company  recommends  that 
"OSHA  develop  rules  prohibiting  the 
use  of  forklifts,  front-end  loaders  and 
similar  pieces  of  equipment  for  the 
support  of  scaffold  platforms,"  and 
provided  the  following  rationale: 

This  class  of  equipment  depends  on  a 
hydraulic  cylinders)  to  lift  and  hold  the 
load[-]engaging  means.  When  new,  the 
cylinder  has  little  leakage  past  the  sealing 
means,  usually  packings,  but  it  does  have 
leakage.  After  use,  the  leakage  increases.  This 
allows  the  load[-lengaging  means  to  'drift' 
downward,  possibly  endangering  personnel 
on  the  scaffold  platfonn.  Additionally,  the 
load[-]engaging  means  of  a  forklift  are  usually 
supported  pn  bearings  or  sliding  members 
and  chains.  With  use,  wear  occurs  at  these 
points.  If  excellent  maintenance  is  not 
performed,  and  worn  parts  [are  not)  promptly 
replaced,  sufficient  wear  can  occur  which  is 
not  evident  when  handling  heavy  loads, 
since  their  gravitational  mass  overcomes  the 
friction  and  keeps  the  chain  tight;  however, 
when  supporting  a  light  load  such  as  a 
scaffold  platform,  there  is  insufficient  mass 
to  overcome  the  friction  with  the  load 
l-jengaging  means  left  suspended  when  the 
mechanism  is  lowered,  with  a  sudden  drop 
of  the  load  [-1 

engaging  means  when  dislodged.  We  have 
knowledge  of  this  hapf>ening  at  least  two 
times  at  Cape  Kennedy  when  a  work  platform 


was  raised  by  a  15,000  poundl-lcapacity 
forklift  of  our  manufecture.  Each  time  serious 
injury  to  the  man  on  the  platform  occurred. 

The  ACCSH  has  recommended  (Tr.  6/ 
9/87,  pp.  32-48)  that  OSHA  prohibit  the 
use  of  front-end  loaders  and  other 
similar  earth-moving  equipment  for 
scaffold  support.  ACCSH  also 
recommended  that  OSHA  develop  rules 
allowing  the  use  of  forkhfts  as  scaffold 
platforms  only  while  the  equipment- is 
stationary  and  while  proper  fall 
protection  is  provided. 

Several  commenters  (Exs.  2-13,  2-20. 
2-22,  2-24,  2-54,  2-55,  and  2-390) 
favored  allowing  the  use  of  cranes, 
derricks,  front-end  loaders,  and  forklifts 
to  support  scaffold  platforms,  in  general 
terms.  Three  other  commenters  (Exs.  2- 
29,  2-33,  and  2-176)  favored  allowing 
the  use  of  forklifts,  under  specified 
conditions,  to  support  scaffolds. 

Three  commenters  from  the  AGC  (Exs. 
2-20,  2-55,  and  2-390)  stated  that,  in 
certain  instances,  where  access  to  a 
work  area  was  difficult  and  the  work 
assignment  was  of  short  duration,  using 
scaffold  framing  might  be  more 
hazardous  than  using  equipment  for 
work  platform  support.  They  added  that 
appropriate  personal  protective 
equipment  could  be  used  for  employee 
safety  in  these  situations. 

Another  commenter  (Ex.  2-22) 
opposed  the  contemplated  prohibition, 
stating  "[tjhere  are  a  variety  of  field 
situations  in  which  the  use  of  such 
devices  is  the  only  safe  way  to  handle 
a  particular  problem.  Not  only  is  there 
no  diminution  in  the  safety  level 
afforded  to  employees  in  such 
situations,  but  the  level  of  safety  may 
actually  be  improved." 

Also,  a  commenter  (Ex.  2-24)  termed 
the  "suggestion  that  cranes,  forklifts, 
and  other  equipment  could  not  be  used 
as  platform  supports"  as  "totally 
unrealistic."  The  commenter  provided 
some  alternatives  and  examples  (e.g., 
long  ladders)  describing  them  as 
involving  the  use  of  generally  dangerous 
equipment.  The  commenter  also  noted 
that  when  using  this  equipment  as 
scaffold  support,  additional  protective 
measures  would  be  necessary.  These 
measures  would  include  having  the 
op>erator  at  the  controls  at  all  times, 
having  railings  on  platforms  used  above 
10  fieet  in  height,  and  providing  safety 
training. 

The  Boston  Cement  Masons  and 
Asphalt  Layers  Union  (BCMALU)  (Ex. 
2-54)  indicated  that  the  use  of  this 
equipment  to  support  scaffold  platforms 
might  be  practical  in  certain 
circumstances.  This  commenter  also 
added  that  employers  "should  note  the 
use  of  this  equipment  in  their  Daily 
Report  and  explain  why  they  used  it." 
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support  devices,  such  as  outrigger 
beams,  cornice  hooks,  parapet  clamps, 
and  similar  devices,  rest  on  surfaces 
capable  of  supporting  at  least  4  times 
the  loads  imposed  on  them  by  the 
scaffold  operating  at  the  rated  load  of 

^  the  hoist  (or  at  least  1.5  times  the  loads 

down,  there  Is  no  danger  of  their  foiling      imposed  on  them  by  the  scaffold 
off."  [  operating  at  the  stall  load  of  the  hoist. 

One  comn^enter  (Ex.  2-29)  stated  that      whichever  is  greater). 

Proposed  paragraph  (b)(16)  required 


A  carpentry  contractor  (Ex.  2-176) 
said  that  forklift  scaffold(s)  with 
properly  constructed  scaffold  platforms 
should  be  parmitted,  provided  they  are 
equipped  with  proper  railings,  and 
added  that  "jilf  the  workers  working 
from  the  scaffold  do  not  ride  up  and 


"(florklifll-lmounted  work  platforms 
might  also  bf  acceptable  provided 
suitable  reqi^irements  and  restrictions 
are  specified"  Another  commenter  (Ex. 
2-13),  expressing  guarded  support  of 
the  possible  brohibition,  stated  that 
since  this  "equipment  is  readily 
available  at  job  sites  *  *  •  (it)  will 
continue  to  %e  used  to  support  workers 
at  elevated  working  locations."  The 
same  commenter  further  suggested  that 
a  minimum  fequirement  for  the  safe  use 
of  such  equipment  would  be  to  have  a 
competent  engineer  responsible  for  the 
design  and  s^fe  use  of  the  resulting 
scaffold. 

After  a  caipful  review  of  the  above 
comments,  QSHA  finds  there  is 
insufficient  teason  to  totally  ban  the  use 
of  forklifts,  front-end  loaders,  and  other 
similar  equipment  as  scaffold  supports. 
OSHA  noteslthat  the  commenters  are  in 
general  agreement  that  all  equipment 
not  specifically  designed  to  support 
scaffold  platforms  must  not  be  used. 
Accordingly]  the  Agency  has 
promulgated  new  paragraphs  (c)(2)  (iv) 
and  (v)  in  the  final  rule  to  provide 
guidance  for  the  safe  use  of  specific 
equipment  ab  scaffold  supports.  In 
particular,  the  added  provision  requires 
that,  in  theise  of  fork-Ufts,  the  entire 
scaffold  platform  be  secvired  to  the 
forklift.  All  *ipported  scaffolds, 
including  thpse  supported  by  forklifts, 
front-end  loaders  and  similar  pieces  of 
equipment,  must  comply  with  the 
applicable  requirements  of  §  1926.451 
for  capacity  J  construction,  access,  use, 
and  fall  protection. 

Paragraph  (c)(3)  of  the  final  rule 
requires  that  supported  scaffold  poles, 
legs,  posts,  frames,  and  uprights  be 
plumb  and  braced  to  prevent  swaying 
and  displacement.  This  provision, 
which  is  identical  to  proposed 
paragraph  (b)(15),  consolidates  existing 
§1926.451  (ii)(15),  (b)(1),  (c)(6)  and 
(e)(8),  all  of  Mrhich  require  that  uprights 
be  secure,  p  umb,  and  braced  to  prevent 
swaying  and  displacement  of  the 
scaffold. 

Paragraph  1926.451(d)    Criteria  for 
Suspension  Scaffolds 

Final  rule  paragraph  (d)  sets  criteria 
for  the  use  o  f  susf>ension  scaffolds. 
Paragraph  (<)(!)  of  the  final  rule 
requires  tha  all  suspension  scaffold 


all  suspension  scaffold  support  devices 
such  as  outrigger  beams,  cornice  hooks, 
parapet  clamps,  and  similar  devices,  to 
rest  on  surfaces  capable  of  supporting 
the  reaction  forces  imposed  by  the 
scaffold  hoist  operating  at  its  maximum 
rated  load.  Both  the  proposed  and  final 
rule  are  based  on  existing 
§  1926.451(h)(9),  which  requires  that 
outrigger  beams  rest  on  suitable  wood 
bearing  blocks.  Final  rule  paragraph 
(d)(1)  differs  fit)m  the  proposed 
provision  regarding  the  way  in  which 
the  load  to  be  sustained  is  expressed. 
The  proposed  rule  used  the  term 
"maximum  rated  load"  instead  of  the 
final  rule's  terms  "rated  load  of  the 
hoist"  and  "stall  load"  of  the  hoist. 

Three  commenters  (Exs.  2-64,  2-367 
and  2-516)  recommended  a  4  to  1  safety 
factor  based  on  the  rated  load  of  the 
hoist.  Another  commenter  (Ex.  2-41) 
stated  that  reaction  force  should  include 
all  forces,  not  just  those  from  the  hoist, 
and  indicated  that  some  safety  factor 
was  needed.  The  Agency  agrees  that  a 
clarification  is  warranted  here,  and  has 
modified  the  final  rule  to  reflect  this 
input.  In  addition,  the  text  has  been 
modified  to  be  consistent  with  final  rule 
§§  1926.451  (a)(2)  and  (a)(4).  The 
Agency  concludes  that  this  is  necessary 
in  order  to  adequately  address  the  issue 
of  the      'St  reaching  its  stall  load  when 
th>    -    iiold  strikes  an  obstruction. 
Oi:  riA  has  determined  that  the  hoist 
stall  capacity  needs  to  be  greater  than 
the  hoist  rated  capacity  so  that  the 
rigging  system  will  be  able  to  support 
the  loads  imposed  by  obstructions  as 
well  as  the  load  being  lifted.  This  matter 
is  addressed  in  greater  detail  above,  in 
relation  to  final  rule  §  1926.451(a)(1). 

Final  rule  paragraphs  (d)(2),  (d)(3)  and 
(d)(4)  set  requirements  for  outrigger 
beams  used  with  suspension  scaffolds. 
Paragraph  (d)(2)  of  the  final  rule 
requires  that  suspension  scaffold 
outrigger  beams,  when  used,  be  made  of 
structural  metal,  or  equivalent  strength 
material,  and  be  restrained  to  prevent 
movement.  This  is  identical  to  proposed 
paragraph  (b)(17),  except  as  discussed 
below.  The  proposal  was  based  on 
existing  §§  1926.451(h)(4)  and  (k)(8). 

The  SIA  (Ex.  2-368)  stated  that  if  the 
intent  of  proposed  paragraph  (b)(17)  was 
to  prohibit  the  use  of  wood  outrigger 


beams,  the  Agency  should  simply  say 
so.  The  proposed  language  clearly 
indicated  that  outrigger  beams  must  be 
made  of  structural  metal.  However, 
upon  further  consideration  of  this 
provision,  OSHA  believes  that  other 
materials  should  be  allowed  if  their 
strength  and  other  pertinent 
characteristics  are  equivalent  to  those  of 
structural  metal.  The  Agency  has 
therefore  revised  the  proposed  rule  . 
accordingly.  This  revision  is  in  line 
with  the  Agency's  policy  to  permit 
alternative  materials  or  practices  which 
provide  eqiuvalent  protection  to 
employees.  Also,  OSHA  has  added  the 
words  "when  used"  to  indicate  clearly 
that  the  provision  does  not  require 
outrigger  beams  to  be  used  but  only 
applies  when  outrigger  beams  are  used. 

Final  rule  paragraph  (d)(3)  sets 
requirements  for  the  stabilization  of 
outrigger  beams.  The  introductory 
language  of  the  paragraph  requires  that 
outrigger  beams  be  secured  directly  to 
the  supporting  surface  or  be  stabilized 
using  counterweights,  except  that 
masons'  multi-point  adjustable 
suspension  scaffolds  shall  not  be 
stabilized  by  counterweights.  The  rule 
does  not  allow  counterweights  for 
stabilizing  such  masons'  suspension 
scaffolds  because,  with  the  large  loads 
often  placed  on  masons'  multi-point 
adjustable  suspension  scaffolds  and  the 
large  counterweights  that  would  be 
necessary  to  anchor  such  systems, 
OSHA  is  concerned  that  the  supporting 
roof  or  floor  would  become  dangerously 
overloaded. 

Final  rule  paragraph  (d)(3)  is  identical 
to  proposed  paragraph '(b)(18),  except 
for  a  few  minor  editorial  changes  as 
described  below.  The  final  rule  clarifies 
existing  §§  1926.451  (h)(4)  and  (j)(5), 
wluch  require  simply  that  outriggers  be 
securely  fastened  or  anchored. 
Counterweights  are  not  addressed  in  the 
existing  standard.  OSHA  has 
determined  that  it  is  necessary  to  set 
criteria  for  counterweights  in  the  final 
rule,  however,  because  counterweights 
are  often  the  only  way  to  anchor  an 
outrigger  beam  without  damaging  the 
supporting  surface. 

Paragraph  (d)(3)(i)  provides  that  direct 
connections  shall  be  evaluated  by  a 
competent  person  who  affirms,  based  on 
that  evaluation,  that  supporting  surfaces 
can  support  the  anticipated  loads.  In 
addition,  the  paragraph  requires 
masons'  multi-point  adjustable 
suspension  scaffold  connections  to  be 
designed  by  an  engineer  experienced  in 
such  scaffold  design.  OSHA  anticipates 
that  compliance  with  these  provisions 
will  ensure  that  roof  or  floor  decks  are 
capable  of  supporting  the  loads  to  be 
imposed. 
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Final  rule  paragraphs  (d)(3)(ii] 
through  (d)(3)(v)  require  that 
counterweights  be  made  of  non-flowable 
material;  be  specifically  designed  for 
use  as  scafl'old  counterweights;  be 
secured  to  outrigger  beams  to  prevent 
accidental  displacement;  and  not  be 
removed  from  an  outrigger  beam  imtil 
the  scaffold  is  disassembled, 
respectively.  These  requirements  are 
necessary  to  ensure  that  counterweights 
are  used  only  for  their  intended  purpose 
and  are  not  displaced  or  removed 
prematurely. 

Final  rule  paragraphs  (d)(3)(vi) 
through  (d)(3)(x)  set  requirements  for 
securing  outrigger  t>eams.  In  particular, 
outrigger  beams  not  stabilized  by  direct 
connections  to  the  supporting  siuface 
shall  be  secured  by  tiebacks  (paragraph 
(d)(3)(vi)).  Tiebacks  must  be  as  strong  as 
the  suspension  ropes  (paragraph 
(d)(3)(vii)),  be  secured  to  a  structurally 
sound  anchorage  (paragraph  (d)(3)(ix)), 
and  be  installed  perpendicular  to  the 
structure  unless  opposing  angle  tiebacks 
are  installed  (paragraph  (d)(3)(x)).  In 
addition,  paragraph  (d)(3)(viii)  reqiures 
that  outrigger  beams  be  placed 
perpendicular  to  their  bearing  support, 
with  the  exception  described  more  fully 
below. 

With  regard  to  proposed  paragraph 
(b)(18)(i)  (paragraph  (d)(3)(i)  in  the  final 
rule),  a.commenter  (Ex.  2-40)  stated 
"we  believe  that  improper  coruiections 
are  almost  always  responsible  for  the 
failure  of  scaffolds.  Therefore,  criteria 
for  torsion  strength  evaluation  of  bolted 
(direct)  connections  should  be  included 
in  the  standard."  OSHA  believes  that 
the  corresponding  requirement  in  final 
rule  paragraph  (d)(3){i)  for  evaluation  of 
direct  connections  by  a  competent 
person  will  provide  adequate  assurance 
that  those  connections  are  designed  and 
made  appropriately,  because  the 
competent  person  must  have  the  ability 
to  identify  any  problems  with  the  direct 
connections  and  the  authority  to  have 
any  problems  corrected. 

Proposed  paragraph  (b}(18)(ii) 
(paragraph  (d)(3)(ii)  in  the  final  rule) 
required  that  counterweights  be  made  of 
non-flowable  solid  material.  That,  in 
effect,  prohibited  the  practice  of  using 
sandbags  or  water-filled  buckets  as 
counterweights.  The  reason  for  the 
prohibition  is  that  counterweights  are 
easily  displaced  and  may  leetk.  Final 
rule  paragraph  (d)(3)(ii)  is  virtually 
identical,  except  that  the  word  "solid" 
has  been  deleted,  because  that  term  is 
redundant  with  the  term  "non- 
flowable",  and  a  sentence  has  been 
added  that  explicitly  prohibits  the  use 
of  sand,  gravel  and  other  similar 
material  as  counterweights. 


A  commenter  (Ex.  2—41)  stated  that 
the  proposed  paragraph  would  cause 
confusion,  inquiring  whether,  if  five  70 
pound  weights  are  considered  ^'solid," 
350  one  pound  weights  also  would  be 
considered  "solid"?  The  Agency  would 
consider  five  70  pound  weights  as 
meeting  this  requirement,  because 
objects  of  this  weight  would  be 
unwieldy  and  less  prone  to  dislocation. 
However,  350  one  pound  weights  would 
not  meet  this  requirement  because  their 
Hght  weight  would  make  them  more 
prone  to  being  dislocated,  thus  possibly 
compromising  their  effectiveness  as  a 
counterweight.  OSHA  has  added  the 
sentence  "Sand,  gravel,  and  similar 
materials  that  can  be  easily  dislocated 
shall  not  be  used"  to  indicate  more 
clearly  what  materials  are  not  allowed 
for  use  as  counterweights. 

Paragraph  (dlOKiiifof  the  final  rule 
requires  that  counterweights  be 
specifically  designed  for  use  as 
counterweights.  This  provision,  which 
was  not  part  of  the  proposed  rule,  has 
been  added  in  response  to  input 
received  regarding  Issue  26  in  the 
preamble  of  the  NPRM.  That  Issue  asked 
if  OSHA  should  require  that 
counterweights  be  designed  for  no  other 
purpose  than  to  counterweight  the 
system,  thereby  prohibiting  the  use  of 
construction  materials,  such  as  concrete 
masonry  units,  rolls  of  felt,  etc.,  as 
counterweights. 

One  commenter  (Ex.  2-22)  opposed 
requiring  that  counterweights  be 
designed  for  no  other  purpose  than  to 
counterweight  the  system.  This 
commenter  stated  that  such  a 
requirement  would  be  unnecessarily 
costly.  This  commenter  also  stated  "So 
long  as  the  material  used  meets  the 
objective  of  the  safety  requirement, 
there  is  no  need  to  cause  the 
expenditure  of  money  on  specific 
materials  that  do  not  enhance  the  safety 
of  the  employee  *  *  *" 

Several  commenters  (Exs.  2-13.  2-29, 
2-43,  2-53.  2-54,  2-64.  2-367,  2-368 
and  2-465)  supported  a  requirement 
that  counterweights  be  specifically 
designed  for  no  other  purpose  than  to 
counterweight  the  system.  These 
commenters  also  supported  a  ban  on  the 
use  of  construction  material  as 
counterweights.  The  SIA  (Ex.  2-368) 
added  that  such  a  requirement  would  be 
practical,  feasible,  of  negligible  cost  and 
would  prevent  accidents  which  occur 
when  construction  materials  used  as 
counterweights  are  removed  for  other 
purposes. 
Another  conunenter  (Ex.  2-13)  stated: 

Ck}unterweights  should  be  designed  for 
their  specific  use  and  permanently  marked 
with  their  weight  otherwise  they  are 
worthless.  Construction  material,  of  any 


kind,  should  be  banned  for  use  as 
counterweights.  There  is  no  assurance  that 
proper  counterweighting  is  being 
accomplished  with  construction  materials. 
Also,  the  material  could  be  removed  for  use 
by  others,  thus  providing  an  unstable 
condition. 

Two  commenters  (Exs.  2-64  and  2- 
367)  stated  that  there  should  be  a 
requirement  that  counterweights  be 
identified  or  marked.  The  SSFI  (Ex.  2- 
367)  recommended  that  "each 
counterweight  be  identified  as  to  its 
weight"  and  should  also  "have  the 
ability  to  be  fastened  directly  to  the 
outrigger  system."  Another  commenter 
(Ex.  2-64)  wanted  counterweights  to  be 
"clearly  marked  with  their  actual  weight 
(stamped,  painted,  etc.),  so  that  workers 
will  use  the  proper  amount  of  weight." 

In  addition,  a  commenter  (Ex.  2-8) 
stated  "(clonstruction  materials  should 
not  be  use[d].  We  have  seen  masons 
remove  block  used  as  counterweight." 

Also,  the  ACCSH  (Tr.  pp.  188-190,  6- 
9-87)  recommended  that 
counterweights  be  designed  for  no  other 
piupose  than  to  counterweight  the 
system.  One  member  stated  "Certainly 
OSHA  should  require  coimterweights  be 
designed  for  no  other  purpose.  It  seems 
to  me  that  the  same  day  I  first  read  this 
question  I  received  from  OSHA  a  copy 
of  'Fatal  Facts'  that  involved  this  very 
issue." 

After  carefully  considering  the  above 
comments  and  the  ACCSH 
recommendation,  OSHA  has  determined 
that  it  is  reasonably  necessary  to  require 
that  counterweights  be  designed  for  no 
other  purpose  than  to  counterweight  the 
system,  and  to  prohibit  the  use  of 
construction  materials  as 
counterweights.  In  addition,  OSHA  has 
determined  that  it  is  appropriate  to 
require  the  marking  of  counterweights 
with  their  weights  because  that 
information  is  needed  for  the  proper 
design,  selection  and  installation  of 
counterweights. 

Proposed  paragraph  (b)(18)(iii),  which 
required  that  counterweights  be 
connected  to  outrigger  beams  by 
mechanical  means,  is  identical  to  final 
rule  paragraph  (d)(3)(iv),  except  that  the 
phrase  "to  prevent  accidental 
displacement"  has  been  added  to  the 
final  rule  to  clarify  the  Agency's 
regulatory  intent.  The  BCMALU  (Ex.  2- 
54)  recommended  that  the  Agency 
clarify  the  reason  for  this  provision.  The 
Agency  agrees  and  has  revised  the 
provision  accordingly. 

Proposed  paragraph  (b)(18)(iv) 
required  that  counterweights  not  be 
removed  from  a  scaffold  until  the 
scaffold  is  disassembled.  Final  rule 
paragraph  (d)(3)(v)  is  identical  to  the 
proposed  paragraph,  except  that  the 
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final  rule  sp^ifies  that  the 
counterweights  may  not  be  removed 
from  the  "outrigger  beam",  rather  than 
fitjm  the  "sciffold."  One  commenter 
(Ex.  2-41)  pointed  out  that 
counterweights  used  with  suspension 
scaffold  outifgger  beams  are  not  placed 
on  the  scaffdld,  as  stated  in  the 
proposed  ruje,  but  are  installed  on  the 
outrigger  beam  above.  The  Agency 
agrees,  and  has  revised  the  provision 
accordingly. ! 

Proposed  Paragraph  (b)(18)(v) 
required  outrigger  beams  to  be  secured 
by  tiebacks  aquivalent  in  strength  to  the 
suspension  Dopes.  This  provision  was 
intended  to  provide  a  backup  system  in 
case  the  counterweights  became 
displaced.  Ajthough  tiebacks  alone  may 
not  keep  a  scaffold  from  tipping,  they 
will  keep  th^  system  from  falling  to  the 
ground  and  from  causing  a  progressive 
failure  of  neirby  scaffolds  and  scaffold 
sections.  Th*  intent  of  the  proposed 
paragraph  his  been  carried  forward  in 
final  rule  paragraphs  (d)(3)(vi)  and  (vii), 
which  requite  the  use  of  tiebacks  when 
direct  connefctions  are  not  used,  and 
require  tiebark  strength  equivalent  to 
that  of  the  suspension  ropes, 

respectively] 

The  SSFI  ind  the  SIA  (Ex.  2-367  and 
2-368)  noted  that  outrigger  beams 
which  are  bolted  to  the  structure 
become  parti  of  the  structure  and  do  not 
require  tiebacks.  The  Agency  agrees  that 
only  counterweighted  outrigger  beams 
neeid  to  be  secured  with  tiebacks  and 
has  incorporated  appropriate  language 
into  paragrai)hs  (d)(3)(vi)  and  (d)(3)(vii) 
accordingly.] 

In  addition,  final  rule  paragraph 
(d)(3)(viii)  r^uires  that  outrigger  beams 
be  placed  perpendicular  to  the  face  of 
the  structure,  except  that,  where  the 
employer  espblishes  that  such 
placement  i^  prevented  by  obstructions, 
the  outriggei  shall  be  placed  as  near  to 
the  perpendicular  as  possible  and  shall 
be  secured  lising  opposing  angle 
tiebacks.  Th|s  provision  has  been  added 
as  a  partial  i^sponse  to  a  commenter 
(Ex.  2-41)  wftio  stated  that  requiring 
tiebacks  to  be  installed  parallel  to  the 
centerline  of  the  beam,  as  required  by 
proposed  f)^agraph  (b)(18)(vii),  is  only 
safe  when  the  beam  is  perpendicular  to 
the  edge.  OSHA  agrees  with  this 
comment  bepause  a  non-perpendicular 
beam/tieback  arrangement  creates  a 
pendulum  effect  that  could  endanger 
employees,  lowever,  the  SIA  (Ex.  2- 
368)  has  pointed  out  that  there  may  be 
circumstanc  bs  where  obstructions 
prevent  the  outrigger  beam  from  being 
placed  perp  mdicular  to  the  edge.  The 
SSFI  and  thi  s  SIA  (Exs.  2-367  and  2- 
368)  suggesi  ed  that,  in  such  cases, 
opposing  an  gle  tiebacks  be  required. 


OSHA  agrees  that  opposing  angle 
tiebacks  are  appropriate  where 
obstructions  prevent  perpendicular 
placement  of  outriggers,  and  has  revised 
the  final  rule  language  accordingly. 

Proposed  paragraphs  (b)(18)  (vij  and 
(vii)  required  that  tiebacks  be  secured  to 
structurally  sound  anchorages  and  that 
they  be  parallel  to  the  outrigger  beam. 
Those  provisions  correspond  to  final 
rule  paragraphs  (d)(3)  (ix)  and  (x). 
OSHA  has  revised  this  language, 
drawing  on  examples  in  the  preamble  of 
the  NPRM,  to  provide  more  specific 
direction  regarding  what  constitutes  a 
structurally  sound  anchorage. 

Three  AGC  commenters  (Exs.  2-20,  2- 
55  and  2-390)  stated  that  the  OSHA 
interpretation  of  what  is  considered  an 
acceptable  point  of  anchorage  (51  FR 
42686)  was  too  strict  and  that  the 
Agency  should  permit  the  use  of  any 
available  roof  structural  anchor  points 
since  they  are  only  accommodating  a 
back-up  or  secondary  support  system. 
The  Agency  disagrees  with  this  position 
because  the  secondary  support  system 
must  be  capable  of  providing  adequate 
support  in  the  event  of  rigging  failure. 
The  revised  final  rule  paragraph 
specifically  identifies  structural 
members  of  the  building  or  structure  as 
appropriate  anchor  points,  and 
identifies  standpipes,  vents,  other 
piping  systems,  and  efectrical  conduit, 
as  structiu'al  elements  that  do  not 
provide  appropriate  anchorages. 

Proposed  paragraph  (b)(18y(vii) 
required  that  tiebacks  be  installed 
parallel  to  the  centerline  of  the  beam. 
The  proposed  language  has  been  revised 
in  final  rule  paragraph  (d)(3)(x)  to 
recognize  that  opposing  angle  tiebacks 
are  acceptable  alternative  means  of 
installation.  In  addition,  OSHA  has 
replaced  the  proposed  term  "parallel", 
with  the  term  "perpendicular"  for  the 
sake  of  clarity. 

A  commenter  (Ex.  2-29)  stated  "since 
tieback  anchorages  are  not  always 
available  exactly  where  needed,  perhaps 
the  wording  of  these  requirements 
should  be  revised  to  allow  tiebacks  to  be 
at  an  angle,  e.g.,  not  to  exceed  10 
degrees  from  the  centerline  of  the 
outrigger  *  *  *."  OSHA  acknowledges 
that  anchorages  are  not  always 
conveniently  located  and  that  there  may 
be  circumstances  where  it  is  necessary 
to  install  the  tieback  at  an  angle. 
However,  OSHA  believes  that  when  this 
is  done,  it  is  also  necessary  to  require  an 
opposing  angle  tieback  to  be  used  so 
that  the  pivot  radius  of  the  beam  is 
minimized.  Consequently,  single 
tiebacks  installed  at  an  angle  are  not 
allowed  by  the  final  rule. 

Paragraph  (d)(4)  of  the  final  rule 
specifies  the  construction  requirements 


for  outrigger  beams  used  with 
suspension  scaffolds.  This  provision 
requires  that  suspension  scaffold 
outrigger  beams  be:  provided  with  stop 
bolts  or  shackles  at  both  ends:  securely 
fastened  together  with  the  flanges 
turned  out  when  channel  iron  beams  are 
used  in  place  of  I-beams;  installed  with 
all  bearing  supports  perpendicular  to 
the  beam  center  Une;  and  set  and 
maintained  with  the  web  in  a  vertical 
position.  In  addition,  when  an  outrigger 
beam  is  used,  the  shackle  or  clevis  with 
which  the  suspension  rope  is  attached 
to  the  outrigger  beam  shall  be  placed 
directly  over  the  hoisting  machine,  i.e., 
over  the  center  line  of  the  stirrup. 
(These  requirements  are  foimd  in 
paragraphs  (d)(4)(i)  through  (d)(4)(v).) 

These  requirements  are  effectively 
identical  to  those  in  proposed  paragraph 
(b)(19).  The  SIA  (Ex.  2-368) 
recommended  that  OSHA  drop  the  word 
"single"  from  proposed  paragraph 
(b)(19)(v)  because  this  requirement 
applied  to  all  outrigger  beams,  not  just 
to  "single  outrigger  beams".  The  Agency 
agrees,  and  has  revised  this  provision  of 
the  final  rule  accordingly. 

Final  rule  paragraph  (d)(5)  sets 
requirements  for  suspension  scaffold 
support  devices  other  than  outrigger 
beams.  These  devices  include  cornice 
hooks,  roof  irons,  parapet  clamps,  or 
similar  devices.  Under  this  provision, 
those  devices  must  be:  made  of  steel, 
wrought  iron,  or  materials  of  equivalent 
strength;  supported  by  bearing  blocks; 
secured  against  movement  by  tiebacks 
installed  at  right  angles  to  the  face  of  the 
building  or  structure  unless  opposing 
angle  tiebacks  are  installed  and  secured 
to  a  structurally  sound  point  of 
anchorage  on  the  building  or  structure 
(sound  points  of  anchorage  include 
structural  members,  but  do  not  include 
standpipes,  vents,  other  piping  systems, 
or  electrical  conduit);  and  tiebacks  shall 
be  equivalent  in  strength  to  the  strength 
of  the  hoisting  rope. 

Final  rule  paragraph  (d)(5)  is  identical 
to  proposed  paragraph  (b)(20),  except 
that  some  minor  editorial  changes  have 
been  made  for  the  sake  of  clarity.  In 
particular,  OSHA  has  revised  proposed 
paragraph  (b)(20)(i).  which  specified 
"mild  steel,  wrought  iron,  or  equivalent 
materials,"  by  deleting  the  word  "mild" 
and  changing  "equivalent  materials"  to 
"materials  of  equivalent  strength." 
These  revisions  are  based,  in  part,  on 
input  from  a  commenter  (Ex.  2-41),  who 
indicated  that  the  term  "mild  steel"  is 
not  defined  in  readily  available  sources. 
The  other  change  was  made  to  indicate 
clearly  that  the  strength  of  the  specified 
materials  was  the  characteristic  by 
which  'equivalence'  would  be  gauged. 
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Proposed  paragraph  (b)(20)(iii) 
required  the  use  of  tiebacks,  installed  at 
right  angles  to  the  face  of  the  structure 
wherever  possible;  secured  to  a 
structurally  sound  portion  of  the 
building:  and  equivalent  in  strength  to 
the  hoisting  rope.  As  stated  in  the 
preamble  to  the  NPRM  (51  FR  42686), 
vents,  standpipes,  other  piping  systems, 
and  electrical  conduits  are  not 
acceptable  points  of  anchorage  because 
they  are  often  made  of  materials  that 
.  cannot  support  the  loads  that  would  be 
imposed  on  them  if  the  support  device 
were  to  fail.  OSHA  has  revised  the 
proposed  provision  so  that  final  rule 
paragraph  (d)(5)(iii)  allows  opposing 
angle  tiebacks,  as  well  as  tiebacks  at 
right  angles,  and  has  incorporated  the 
NPRM  preamble  list  of  unacceptable 
anchorage  points  to  facilitate 
compliance.  In  addition,  the  Agency  has 
relocated  the  requirement  for  tieback 
strength  equivalent  to  that  of  the 
hoisting  rope  to  a  separate  provision 
(final  rule  paragraph  (d)(5)(iv)). 

Two  commenters  (Exs.  2-64  and  2- 
368)  suggested  a  requirement  that 
devices  covered  by  proposed  paragraph 
(b)(20)  be  marked  to  indicate  their 
capacity.  OSHA  has  not  done  so  because 
the  Agency  believes  that  such  markings 
are  not  necessary  given  the  capacity 
requirements  set  in  final  rule 
§  1926.451(a). 

Paragraph  (d)(6)  of  the  final  rule 
specifies  the  minimum  length  of 
suspension  rope  to  be  used  with 
different  kinds  of  hoists.  In  particular, 
winding  drum  hoists  are  required  to 
have  at  least  four  wraps  of  suspension 
rope  at  the  lowest  point  of  scaffold 
travel.  All  other  types  of  hoists  are 
required  to  have  suspension  rope  long 
enough  to  lower  scaffolds  to  the  level 
below,  without  having  the  rope  end  pass 
through  the  hoist,  or  to  have  the  rope 
end  configured  or  provided  with  means 
so  that  the  end  does  not  pass  through 
the  hoist. 

This  provision,  which  is  identical  to 
proposed  paragraph  (b)(21),  elicited  one 
comment.  The  BCMALU  (Ex.  2-54) 
recommended  that  OSHA  require  that 
the  rope  be  long  enough  to  allow  the 
scaffold  to  be  lowered  to  the  lowest 
point  on  the  job-site  without  the  rope 
passing  through  the  hoist  or  that  the 
scaffold  be  initially  set  up  at  the  highest 
point  at  which  it  will  be  used  on  that 
job-site.  OSHA  believes  that  the 
proposed  provision  adequately 
addressed  the  issue  of  rope  run-through 
and,  accordingly,  has  not  made  the 
suggested  revision  in  the  final  rule. 

Fmal  rule  paragraph  (d)(7)  states  "The 
use  of  repaired  wire  rope  as  suspension 
rope  is  prohibited."  This  provision 
differs  from  proposed  paragraph  (b)(22). 


which  stated  "The  repairing  of  wire 
suspension  rope  is  prohibited."  The 
proposed  requirement  was  based  on 
OSHA's  view  that  there  is  no  way  to 
determine  the  strength  capacity  of  a 
repaired  wire  rope  without  the  danger  of 
over-stressing  the  repair  and  thus 
rendering  the  rope  unsafe  for  use  on 
scaffolds.  The  Agency  recognizes  that 
the  proposed  rule  did  not  clearly  state 
OSHA's  intent.  The  act  of  repairing  wire 
suspension  rope  is  not  in  itself 
hazardous.  OSHA  is,  however, 
concerned  that  repaired  rope  not  be 
used  to  suspend  a  scaffold.  Accordingly, 
OSHA  has  revised  this  provision  to 
prohibit  the  use  of  repaired  wire  rope  as 
suspension  rope. 

Paragraph  (a)(8)  of  the  final  rule 
provides  that  wire  suspension  ropes 
shall  not  be  joined  together  except 
through  the  use  of  eye  splice  thimbles 
connected  with  shackles  or  coverplates 
and  bolts.  This  is  virtually  identical  to 
proposed  paragraph  (b)(23).  This 
provision,  which  was  not  in  OSHA's 
existing  scaffold  standard,  reflects 
OSHA's  determination  that  the  specified 
measures  are  the  only  acceptable  ways 
to  connect  wire  ropes  without 
significantly  affecting  rope  strength. 

The  SSFI  and  the  SIA  (Exs.  2-367  and 
2-368)  suggested  revision  of  the 
proposed  text  to  read  "wire  suspension 
ropes  shall  not  be  joined  together  except 
through  the  use  of  eyesplice  thimbles 
connected  with  shackles  or  cover  plates 
and  bolts."  OSHA  agrees  that  the 
suggested  phrase  "through  the  use  of 
eye  splice  thimbles  connected" 
expresses  the  Agency's  intent  more 
effectively  than  the  proposed  phrase  "by 
eyesplicing"  and  has  revised  the 
language  of  the  final  rule  accordingly. 
The  SIA  further  indicated  that  this 
requirement  should  apply  only  to  wire 
suspension  ropes  used  with  manual 
hoists.  However,  the  Agency  concludes 
that  final  rule  paragraph  (d)(8)  is 
applicable  to  the  joining  of  all  wire 
suspension  rope,  not  just  that  which  is 
used  withtnanual  hoists,  because 
compliance  with  that  provision  is 
necessary  to  ensure  that, the  wire  ropes 
on  all  suspetided  scaffolds  are  rigged 
properly.  Therefore,  OSHA  is  not 
making  the  suggested  change. 

Paragraph  (d)(9)  of  the  final  rule 
provides  diat  the  load  end  of  wire 
suspension  ropes  shall  be  equipped 
with  proper  size  thimbles  and  secured 
by  eye  splicing  or  equivalent  means. 
This  provision  is  identical  to  proposed 
paragraph  (b)(24),  which  was  based  on 
existing  §  1926.451(h)(10)  and  existing 
§  1926.451(j)(7). 

Final  rule  paragraph  (d)(10)  requires 
that  ropes  be  inspected  for  defects  by  a 
competent  person  prior  to  each 


workshift  and  after  every  occurrence 
which  could  affect  a  rope's  integrity.  In 
addition,  paragraph  (d)(10)  provides 
that  wire  .rope  shall  be  replaced  if  the 
rope  has  any  physical  damage  which 
impairs  its  fiinction  and  strength;  any 
kinks  that  might  impair  the  tracking  or 
wrapping  of  rope  around  the  drum(s)  or 
sheave(s);  six  randomly  distributed 
broken  wires  in  one  rope  lay  or  three 
broken  wires  in  one  strand  in  one  rope 
lay;  abrasion,  corrosion,  scrubbing, 
flattening  or  peening  causing  loss  of 
more  than  one-third  of  the  original 
diameter  of  the  outside  wires;  evidence 
of  any  heat  damage  resulting  from  a 
torch  or  any  damage  caused  by  contact 
with  electrical  wires;  or  evidence  that  a 
secondary  brake  has  been  activated 
during  an  overspeed  condition  and 
engages  the  suspension  rope 
(paragraphs  (d)(10)  (i)  through  (vi)). 

Proposed  paragraph  (b)(25)  provided 
simply  that  "Defective  or  damaged 
ropes  shall  not  be  used  as  suspension 
ropes  or  drop  lines."  The  proposed 
language  was  based  on  existing 
§  1926.451(w)(5),  which  prohibits 
damaged  ropes  from  being  used  on  float 
or  ship  scaffolds.  The  danger  of  a  broken 
line  is  a  problem  not  confined  to  float 
or  ship  scaffolds,  so  OSHA  has  extended 
this  provision  in  (he  final  rule  to  cover 
all  suspended  scaffolds. 

The  one  comment  (Ex.  2-38)  on  the 
proposed  provision  pointed  out  that 
guidelines  indicating  when  rope  would 
be  considered  to  be  defective  should  be 
provided.  The  Agency  agrees  that 
employers  need  to  know  what  OSHA 
means  by  "defective  or  damaged  rope". 
Accordingly,  final  rule  paragraph  (d)(10) 
incorporates  the  language  of  ANSI 
AlO.8-1988,  paragraph  6.7.10,  because 
OSHA  finds  that  those  consensus 
provisions  represent  good  industry 
practice. 

Paragraph  (d)(ll)  of  the  final  rule 
requires  that  swaged  attachments  or 
spliced  eyes  on  wire  suspension  ropes 
not  be  used  unless  they  are  made  by  the 
wire  rope  manufacturer  or  a  qualified 
person.  This  provision  is  essential  to 
ensure  the  strength  and  integrity  of  such 
attachments  as  eyes  and  is  identical  to 
proposed  paragraph  (b)(26). 

Paragraph  (a)(12)  of  the  final  rule 
requires  that,  when  wire  rope  clips  are 
used  on  suspension  scaffolds,  there 
shall  be  a  minimum  of  3  wire  rope  clips 
installed,  with  the  clips  a  minimum  of 
6  rope  diameters  apart;  employers  shall 
follow  the  manufacturer's 
recommendations  when  installing  clips, 
retightening  clips  after  initial  loading, 
and  inspecting  and  retightening  clips  at 
the  start  of  each  workshift;  U-bolt  clips 
(a  variety  of  wire  rope  clip)  shall  not  be 
used  at  the  point  of  suspension  for  any 
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scaffold  hoist  and  when  U-bolt  clips  are 
used,  the  U-bi>lt  shall  be  placed  over  the 
dead  end  of  t]  te  rope,  and  the  saddle 
shall  be  placep  over  the  live  end  of  the 
rope.  ; 

Proposed  p^agraph  (b)(27)  simply 
stated  "Whenjwire  rope  clips  are  used 
on  suspensioii  scaffolds,  they  shall  be 
retightened  after  initial  loading  and 
shall  be  inspected  and  retightened 
periodically  tjiereafter".  OSHA  believed 
at  the  time  of  ^e  proposal  that  such 
performance  language  conveyed  the 
requirements  necessary  to  ensure  that 
clips  were  installed  and  retightened 
properly.         , 

Two  comm^nters  (Exs.  2-23  and  2- 
54)  reconmienided  that  OSHA  specify 
the  minimum  number  of  clips  required. 
In  particular,  ^ne  commenter  (Ex.  2-23) 
recommended  a  minimum  of  3  clips 
spaced  at  leasj  6  rope  diameters  apart, 
with  the  U-bojt  over  the  dead  end  of  the 
wire  rope.  ThiB  commenter  added  that 
the  clips  must  not  be  staggered. 

The  SIA  (Ex;  2-368)  recommended 
that  the  clips  be  tightened  to  the 
manufacturer's  recommended  torque. 
Another  commenter  (Ex.  2-64) 
suggested  that|only  "J"  type  clamps  be 
used  on  suspehsion  scaffold  lines  and 
that  the  clips  be  inspected  and 
retightened  at  the  start  of  each  workshifl 
thereafter. 

The  Agency  lagrees  that  more  specific 
requirements  ire  needed  so  that 
employers  kndw  how  to  install  and 
retighten  wire  rope  cUps.  OSHA 
believes  that  the  requirements  of  ANSI 
AlO.8-1988.  paragraph  6.7.11.3, 
appropriately  tddress  the  concerns 
raised  by  cominenters,  and  has 
incorporated  those  provisions  into 
paragraph  (d)(l2)  of  the  final  rule.  In 
addition,  the  Agency  agrees  that  a 
minimum  of  3 'clips  spaced  at  least  6 
rope  diameter^  apart  is  necessary  for 
safe  rigging  wUen  wire  rope  cHps  are 
being  used.  OqHA  notes  Uiat  several 
drawings  in  ANSI  AlO.8-1988  which 
depict  the  proper  rigging  of  suspension 
scaffolds  show;  three  wire  rope  clips  on 
the  suspensioii  ropes. 

Final  rule  paragraph  (d)(13)  requires 
that  suspension  scaffold  power-operated 
hoists  and  manually  operated  hoists  be 
of  a  type  tested  and  listed  by  a  qualified 
testing  laboratory.  This  is  virtually 
identical  to  proposed  paragraph  (b)(28), 
except  that  OSHA  has  revised  the 
proposed  term  5  "mechanically  " 

powered"  and  "manually  powered" 
hoists  to  read  '  power  operated  hoists 
and  manually  operated  hoists"  in  the 
final  rule.  Thifl  revision  brings 
paragraph  (d)(  3)  into  line  with  the 
language  of  M  SI  AlO.8-1988, 
paragraph  6.  T  lis  provision 
consolidates  existing  provisions 


§§  1926.451  (h)(2).  (i)(3).  (j)(2).  and 
(k)(l). 

Paragraph  (d)(14)  of  the  final  rule 
requires  that  gasoline-powered 
equipment  and  hoists  not  be  used  on 
suspension  scaffolds.  This  provision  is 
similar  to  proposed  paragraph  (b)(29), 
except  that  the  final  rule  now  prohibits 
all  gasoline-powered  equipment  or 
hoists,  not  just  gasoline  powered  hoists. 

The  proposed  provision  was  t>ased  on 
existing  §  1926.451(k)(2)  which  allows 
units  to  be  either  electrically  or  air 
motor  driven.  OSHA  has  determined 
that  gasoline  hoists  pose  unacceptable 
fire  hazards,  given  the  confined  area  of 
a  suspended  scaffold  and  the  difficulties 
employees  would  face  trying  to  escape 
the  scaffold  if  the  hoist  was 
incapacitated  and  on  fire. 

The  BCMALU  (Ex.  2-54)  strongly 
recommended  that  OSHA  prohibit  the 
use  of  all  gasoline-powered  equipment 
and  hoists  on  suspension  scaffolds 
because  of  the  high  potential  for  fire. 
The  commenter  dted  an  example  of  an 
accident  in  which  two  employees  were 
severely  burned  using  a  gasoline- 
powered  water  blaster.  The  Agency 
agrees  with  this  concern  and  has  revised 
the  provision  in  the  final  rule 
accordingly. 

Paragraph  (d)(15)  of  the  final  rule 
requires  that  gears  and  brakes  of  power 
operated  hoists  used  on  suspension 
scaffolds  be  enclosed.  This  is  virtually 
identical  to  proposed  paragraph  (b)(30), 
except  a  change  in  terminology  has  been 
made  ("mechanically  powered"  to 
"power  operated"),  consistent  with  the 
changes  made  and  discussed  above 
under  paragraph  (d)(13).  The  proposed 
rule  was  based  on  existing 
§  1926.451(k)(3). 

Final  rule  paragraph  (d)(16)  provides 
that,  in  addition  to  the  normal  operating 
brake,  suspension  scaffold  power 
operated  hoists  and  manually  operated 
hoists  shall  have  a  braking  device  or 
locking  pawl  which  engages 
automatically  when  a  hoist  makes  either 
of  the  following  uncontrolled 
movements:  an  instantaneous  change  in 
momentum  or  an  accelerated  overspeed. 
This  provision  is  different  from 
proposed  paragraph  (b)(31),  which 
required  a  brake  or  pawl  to 
automatically  engage  "when  the  normal 
speed  of  descent  of  the  hoist  is 
exceeded."  The  proposed  provision  was 
based  on  existing  §  1926.451(k)i4)  but 
differed  from  the  existing  standard  in 
that  it  applied  to  manual  as  well  as  to 
powered  hoists. 

One  commenter  (Ex.  2-8)  stated  that 
OSHA  should  modify  the  proposed 
provision  to  specifically  address  an 
instantaneous  change  in  momentum  and 
an  accelerated  overspeed.  OSHA  agrees 


that  the  suggested  revision  is 
appropriate,  noting  that  ANSI  A10.8- 
1988,  paragraph  6.3.4.1  addresses  both 
instantaneous  stopping  type  secondary 
brakes  and  deceleration  type  secondary 
brakes.  The  Agency  has  revised  the  final 
rule's  language  accordingly. 

The  SSFI  and  the  SIA  CExs.  2-367  and 
2-368)  recommended  that  OSHA  apply 
this  requirement  only  to  powered  hoists. 
OSHA  disagrees  with  these  commenters, 
noting  that,  as  written;  the  provision 
requires  a  braking  device  (for  powered 
hoists)  or  a  locking  pawl  (for  less 
sophisticated  or  manual  hoists).  The 
Agency  concludes  that  these 
precautions  are  necessary  on  all 
suspension  scaffold  hoists  and, 
accordingly,  has  not  made  the  suggested 
revision. 

Paragraph  (d)(17)  of  the  final  rule 
provides  that  "Manually  operated  hoists 
shall  require  a  positive  crank  force  to 
descend."  This  is  the  same  requirement 
as  proposed  paragraph  (b)(32),  except 
the  term  "manually  operated  hoists" 
replaces  the  proposed  term  "manually- 
powered  hoists"  for  the  same  reasons  as 
discussed  above  in  relation  to  final  rule 
paragraphs  (d)(13)  and  (d)(15). 

Issue  27  in  the  preamble  to  the  NPRM 
sought  comments  regarding  proposed 
§  1926.451  (b)(32)  (paragraph  (d)(17)  of 
the  final  rule)  which  addresses  means  of 
preventing  "free-running"  of  hoists 
during  descent.  OSHA's  view  was  that 
compliance  with  the  proposed 
paragraph  would  preclude  this 
dangerous  condition. 

One  commenter  (Ex.  2-31),  whose 
remarks  related  solely  to  pumpjack 
scaffolds,  stated  that  "[u]nder  ordinary 
circiunstances,  free(-]running  does  not 
occur  during  descent  of  a  pumpjack. " 

The  A(XSH  recommended  requiring  a 
positive  crank  force  to  lower  a  scaffold 
(Tr.  190-191.  6/9/87).  The  SSFI  (Ex.  2- 
367)  and  the  SIA  (Ex.  2-368) 
commented  that  the  proposed  provision 
would  preclude  the  use  of  a  "boat 
winch"  type  system.  The  SIA  further 
noted  that,  to  their  knowledge,  free- 
running  hoists  are  "rare  in  the 
marketplace."  They  added  that  the 
requirement  was  feasible  and  practical 
and  would  involve  negligible  additional 
cost.  NIOSH  (Ex.  2-40)  agreed  with  the 
proposed  provision.  The  BCMALU  (Ex. 
2-54)  stated  that  although  a  positive 
crank  force  might  be  slower  than  a  ft«e- 
running  hoist,  it  would  be  safer  which 
"is  the  name  of  the  game,  safety." 

One  commenter  (Ex.  2-29)  stated  that 
a  positive  crank  force  should  be 
required  for  hoists  used  to  lower 
manually-powered  scaffolds.  Another 
commenter  (Ex.  2-53)  stated  that  the 
proposed  requirement  is  needed.  In 
addition,  a  commenter  (Ex.  2-64)  stated 
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that  a  positive  crank  force  is  essential 
unless  the  descent  speed  can  be 
controlled  by  some  other  means. 

After  carefully  considering  the  above 
comments  and  the  ACCSH's 
recommendation,  OSHA  has  determined 
that  this  requirement  is  necessary  to 
eliminate  the  dangerous  condition  of 
"free-running"  hoists  during  descent 
and  to  ensure  employee  safety. 

Final  rule  paragraph  (d)(18]  provides 
that  two-point  and  multi-point 
suspension  scaffolds  shall  be  tied  or 
otherwise  secured  to  prevent  them  from 
swaying,  as  determined  necessary  based 
on  em  evaluation  by  a  competent  person. 
This  paragraph  requires,  in  addition, 
that  window  cleaners'  anchors  not  be 
used  for  the  purpose  of  preventing 
swaying.  This  prohibition  is  based  on 
the  fact  that  window  cleaners'  anchors 
are  not  designed  for  the  load  that  could 
be  imposed.  This  provision  was  not  part 
of  the  proposed  rule. 

Issue  7  in  the  preamble  of  the  NPRM 
asked  if  the  existing  §  1926.451  (i)(9)  and 
proposed  §  1926.452(p)(5)  requirement 
that  employers  secure  two-point 
adjustable  suspension  scaffolds  to 
prevent  swaying  should  be  extended  to 
cover  all  suspended  scaffolds. 

Six  commenters  (Exs.  2-13,  2-22,  and 
2-43,  2^71,  2^94,  and  2-516) 
expressed  some  measure  of  support  for 
the  idea  of  extending  this  provision  to 
cover  all  suspended  scaffolds. 

One  commenter  (Ex.  2-13)  stated  as 
follows: 

All  exterior  scaffolds  should  be  stabilized 
at  each  work  location  or  provide  a  method  of 
stabilization  as  described  in  OSHA  1910.66 
[powered  platform  standard  for  General 
Industry)  or  by  Intermittent  Stabilization,  as 
contained  in  OSHA  STD  1-3.3.  In  addition, 
all  new  buildings  over  35  feet  in  height 
should  be  provided  with  a  permanent 
engineered  methods  or  means  of  rigging. 

The  vast  majority  of  suspended  scaffold 
accidents  that  do  occur  are  due  to  deficient 
rigging. 

A  later  comment  from  the  same 
individual  (Ex.  2-494)  stated  "(w)ith 
prior  planning,  there  are  ways  that  all 
scaffolds  can  be  stabilized  *  *  * 
Unstabilized  scaffolds  are  a  hazard  to 
the  occupants,  other  workers,  and 
pedestrians  below." 

Another  commenter  (Ex.  2-471)  stated 
as  follows: 

Any  shear  wall,  with  the  technology 
available  since  November  1982,  as  descrit)ed 
in  OSHA  Instruction  STD  1-3.3,  can  be  made 
safe  by  the  installation  and  the  use  of 
Intermittent  Stabilization  Building  Anchors, 
to  prevent  a  suspended  scaffold  from  being 
displaced  by  wind  forces. 

Merely  providing  perimeter  protection  and 
separate  safety  lines. will  not  prevent  the 
scaffold  and  its  occupants  from  being  blown 
about,  being  upset,  or  violently  contacting 


.  the  structure  being  serviced,  all  of  which 
could  cause  death  or  injury. 

Two  commenters  (Exs.  2-64  and  2- 
368)  stated  that  it  is  neither  possible  nor 
practical  to  tie  in  all  suspended 
scaffolds.  They  stated  that  there  are 
many  job  situations  (e.g.,  sheer  or  glass 
walls,  or  no  wall  at  all)  where 
stabilization  would  not  work  because 
there  are  no  points  where  tie-ins  can  be 
made.  OSHA  acknowledges  that  there 
are  circumstances  where  suspension 
scaffolds  used  in  construction  have  no 
structure  against  which  to  be  secured. 
The  present  rulemaking  takes  into 
account  the  likelihood  that  "permanent 
engineered  methods"  or  "intermittent 
stabilization  building  anchors"  will  not 
be  in  place  during  construction 
operations.  The  applicability  of 
§  1910.66  and  OSHA  STD.  1-3.3  is 
limited  because  they  apply  to  post 
construction  scaffold  activities  (such  as 
window  washing  and  light  building 
maintenance). 

The  BCMALU  (Ex.  2-54)  simply 
expressed  support  for  the  existing 
requirement  that  two-point  suspension 
scaffolds  be  secured  to  prevent  swaying. 

Three  commenters  from  the  AGC  (Exs. 
2-20,  2-55,  and  2-390)  said  that  single- 
point  suspension  scaffolds  do  not  have 
a  tendency  to  sway.  They  explained  that 
"[sjwaying  generally  occurs  on  two- 
point  suspensions  because  of 
uncoordinated  movements  by  two  or 
three  employees  working  on  the 
platform  as  well  as  the  fact  that  larger 
platforms  permit  movement  by 
employees.  This  is  not  the  case  in 
single-point  suspensions." 

Another  commenter  (Ex.  2-29)  stated 
that  "(slingle-point  boatswains' 
platforms  should  not  be  included  (under 
this  provision]  *  *  *  since  this  would 
greatly  restrict  their  use." 

OSHA  agrees  with  the  AGC 
commenters  that  single-point  scaffolds 
should  not  be  covered  by  this  provision 
because,  by  their  nature,  they  do  not 
have  a  tendency  to  sway.  Single-point 
scaffolds  generally  consist  of  a  seat  or  a 
small  cage  which  prevents  employee 
movement  and  scaffold  swaying,  and 
therefore,  do  not  pose  the  same  hazard 
as  multi-point  scaffolds. 

One  commenter  (Ex.  2-41)  stated 
"based  on  much  research,  it  is  my 
opinion  that  the  primary  purpose  for 
suspended  scaffold  restraint  on  a 
platform  which  has  no  open  sides  is  to 
prevent  the  walking- working  surface 
from  becoming  unstable  during  normal 
work  activities.  The  restraint  also  closes 
the  open  side  during  work  activities 
*  *  ""In  addition,  the  SIA  (Ex.  2-368) 
noted  that  "(wjhere  the  work  platform  is 
provided  with  guardrails  on  all  sides 


and  workers  are  protected  by  *  *  * 
safety  lines,  the  protection  should  be 
adequate."  Another  commenter  (Ex.  2- 
516)  noted  that  "(tjhere  may  be  limited 
situations  where  suspended  scaff^olds 
for  construction  cannot  be  tied  into  the 
building  or  structure.  However,  this  is 
not  a  reason  for  not  having  [fall] 
protection.  Any  suspended  platform  not 
tied  in  then  definitely  needs  guardrails 
on  all  four  sides." 

In  response  to  Issue  7,  the  ACCSH 
recommended  (Tr.  79-87,  June  9, 1987) 
that,  where  determined  necessary  by  a 
competent  person,  all  suspended 
platforms  he  secured  to  prevent 
swaying.  The  Advisory  Committee 
indicated  that  the  expertise  of  the 
competent  person  would  enable  the 
employer  to  determine  the  situations 
where  it  was  appropriate  to  secure 
suspended  scaffolds  against  swaying. 

After  careful  consideration  of  the 
comments  received,  OSHA  has  decided 
not  to  require  the  use  of  tie-ins  to 
protect  single-point  suspended  scaffolds 
from  swaying.  As  noted  above,  this  type 
of  scaffold  generally  consists  of  a  seat  or 
small  cage  which  limits  employee 
movement  and  swaying.  However,  the 
Agency  does  agrees  with  the  ACCSH 
that  the  expertise  of  a  competent  person 
'  will  enable  the  employer  to  determine 
when  it  is  appropriate  to  secure  two- 
point  and  multi-point  suspended 
scaffolds  and  has  worded  the  final  rule 
accordingly. 

In  addition,  Issue  18  in  the  preamble 
of  the  NPRM  asked  if  there  should  be  a 
height  limit  above  which  single  and 
two-point  adjustable  suspension 
scaffolds  may  not  be  used,  and  if  so, 
what  the  height  should  be,  and  why. 

Four  commenters  (Exs.  2-20,  2-55, 
2-69,  and  2-390)  responded  by  asking 
"what  type  of  equipment  could  be  used 
above  the  limit  that  would  be  safe, 
practical,  feasible  and  economical?" 
One  commenter  (Ex.  2-69)  added  that 
the  hoist  lifting  capacity  is  the  only 
height  limitation  for  this  type  of 
scaffold.  Another  commenter  (Ex.  2-13) 
agreed  with  that  point  and  stated  that 
OSHA  should  not  try  to  limit  the 
working  height  of  suspension  scaffolds. 
Two  other  commenters  (Exs.  2-22  and 
2-64)  simply  agreed  that  there  should 
not  be  a  height  limitation.  One  of  those 
commenters  (Ex.  2-22)  added  that 
following  "the  safety  standards" 
eliminates  unsafe  conditions. 

Some  Issue  18  commenters  (Exs.  2- 
41,  2-54,  2-312)  felt  that  the  height  of 
a  suspended  scaffold  was  not  a  problem. 
One  commenter  (Ex.  2-41)  stated  that  a 
"height  limit  in  construction  should  not 
be  a  factor  in  the  safe  use  of 
equipment."  As  an  example,  he 
observed  that  "single-point  scaffolds 
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have  been  us^d  in  950  foot  elevator 
shafts  for  elevator  installation  *  *  *" 
The  BCMALU  (Ex.  2-54)  indicated  that 
a  greater  hei^t  would  make  workers 
more  aware  qf  hazards  and  thus  more 
cautious.  Th9  commenter  also  stated 
"[i]t  seems  mbst  employers  and 
employees  are  more  safety  conscious  in 
high  places  and  careless  at  5  to  10  feet 
from  the  ground."  In  addition,  he 
commented  tnat  he  did  not  see  how 
OSHA  could  restrict  use  of  this 
equipment  because  there  are  situations 
where  these  tVpes  of  scaffolds  are  the 
only  equipment  that  can  be  used.  Also, 
a  commenter  (Ex.  2-312)  stated  that 
"(wle  have  outfltted  chimney  workers 
for  years  so  tl^ey  could  work  on 
chimneys  that  stood  800  to  1000  feet  in 
height.  Neverja  single  accident 
reported."  The  commenter  explained 
that  descent  devices  and  the  chair  board 
systems  use  "one  friction  principle"  and 
for  these,  moqe  rope  means  more  friction 
with  which  t(^  slow  descent.  In  addition, 
the  commenter  recommended  that 
subpart  L  reqtiire  that  all  rope  (for  these 
suspended  scaffolds]  be  continuous 
length  of  line,  without  splices.  The 
commenter  fialher  noted  that  this 
requirement  M^ould  limit  the  height 
somewhat.     { 

The  SSFI  a4d  the  SIA  (Exs.  2-367  and 
2-368)  expressed  opposition  to  a  height 
limitation  for  suspended  scaffolds  and 
recommended  that  "the  equipment 
should  be  designed  by  competent 
persons  who  will  take  into 
consideration  all  the  hazards  involved, 
thereby  providing  safe  equipment  for 
the  specific  job  function."  In  addition, 
the  SIA  (Ex.  2|-368)  stated  that 
suspended  scaffolds  are  practical  and 
feasible  at  any  height  when  properly 
installed  and  used,  and  that  the  height 
limitation  "wiuld  be  the  ability  of  the 
hoist(s)  to  rai^  and  lower  the  work 
platform."  Anjother  commenter  (Ex.  2- 
465)  stated  th|t  this  equipment  should 
be  designed  bv  a  competent  person 
"who  is  thoroughly  familiar  with  the 
hazards  involved."  That  commenter  also 
stated  that  suspended  scaffolds  are  the 
most  feasible  ind  safest  methods  to  use 
for  work  on  smoke  stacks,  towers,  and 
water  tanks. 

At  its  meeting  of  Jime  9, 1987,  the 
ACCSH  responded  to  Issue  IB  by 
reiterating  thej  position  they  previously 
adopted  under  Issue  7  regarding  two- 
point  suspenqed  scaffolds.  (Issue  7  is 
discussed  aboi^e  in  reference  to 
paragraph  (d)Cl8)  of  the  final  rule.) 
While  the  ACl  ISH  did  not  favor 
adopting  a  hei  ght  limitation  for  single- 
and  two-point  adjustable  suspended 
scaffolds,  thej  did  recommend  that 
these  types  of  scaffolds  be  secured  to 
prevent  swayi  ig  where  necessary,  as 


determined  by  a  competent  person  (Tlr. 
6/9/87,  pp.  148-150).  One  ACCSH 
member  stated  "I  would  move  that  if 
swaying  is  prohibited,  as  discussed  in 
Question  Number  7,  that  no  height  limit 
for  suspended  scaffolds  need  be 
included." 

Based  on  the  input  received,  OSHA 
has  determined  that  suspended 
scaffolds  which  comply  with  the 
pertinent  requirements  of  subpart  L  will 
be  safe  regardless  of  the  height  at  which 
they  are  used.  Therefore,  the  Agency  has 
not  added  a  height  limitation  to  the  final 
rule. 

Final  rule  paragraph  (d)(19)  (proposed 
§  1926.451(b)(3))  requires  that  single 
function  emergency  escape  and  rescue 
devices  not  be  used  as  working 
platforms.  This  paragraph  also  provides 
that  the  prohibition  does  not  apply  to 
systems  which  are  designed  to  fimction 
both  as  working  platforms  and  as 
emergency  systems. 

Proposed  paragraph  (b)(3)  simply 
prohibited  the  use  of  emergency  descent 
devices  as  working  platforms  because 
such  devices  are  not  normally  designed 
for  repeated  in-place  use.  However;  as 
stated  in  the  preamble  to  the  NPRM  (51 
FR  42685),  the  proposed  provision  was 
not  intended  to  preclude  the  use  of 
scaffold  systems  which  have  as  an 
additional  featuire  the  capacity  to 
function  as  an  emergency  descent 
device. 

The  proposed  provision  generated  a 
number  of  comments  (Exs.  2-8,  2-27,  2- 
29,  2-67  and  2-312)  which 
recommended  that  OSHA  define 
"emergency  descent  device."  Most  of 
these  commenters  interpreted  the 
regulatory  language  as  prohibiting  all 
emergency  descent  devices  from  being 
used  as  work  platforms  despite  the 
clarification  provided  in  the  preamble. 
Therefore,  OSHA  has  revised  the  final 
rule  to  indicate  clearly  that  only  devices 
whose  sole  function  is  to  provide 
emergency  escape  and  rescue  are  not  to 
be  used  as  working  platforms.    . 

Paragraph  1926.451(e)    Access 

Final  rule  paragraph  (e)  sets  the 
requirements  for  safe  access  to  scaiTolds. 
This  paragraph  clarifies  the 
requirements  of  existing 
§  1926.451(a)(13),  which  requires  only 
that  "an  access  ladder  or  equivalent  safe 
access  shall  be  provided."  The 
introductory  text  states  that  employers 
must  provide  scaffold  access  which 
complies  with  paragraph  (e)  for  each 
affected  employee.  It  also  specifies  that 
the  access  requirements  for  employees 
erecting  or  dismantling  supported 
scaffolds  are  prescribed  in  paragraph 
(e)(9). 


Proposed  paragraph  (c)  began  with  a 
note  which  stated  that  the  proposed 
paragraph  did  not  apply  to  employees 
erecting  or  dismantling  scaffolds.  In  the 
preamble  to  the  NPRM  (51  FR  42687), 
OSHA  stated  that  requirements  for  safe 
access  "often  are  not  feasible  until  a 
scaffold  has  been  erected  and  properly 
braced."  OSHA  relied  on  the  same 
rationale  for  the  proposed  exemption  of 
erectors  and  dismantlers  from  the  fall 
protection  requirements  of  proposed 
paragraph  (e). 

OSHA  received  no  comments  on  this 
proposed  exemption  directly.  However, 
many  of  the  comments  on  Issue  8, 
which  requested  input  regarding  the 
need  to  exempt  employees  erecting  and 
dismantling  scaffolds  from  the  fall 
protection  requirements  of  proposed 
paragraph  (e)  (promulgated  as  paragraph 
(g)  of  this  final  rule)  stated  that 
employees  erecting  and  dismantling 
scaffolds  should  not  be  exempted  from 
protection.  In  particular,  as  discussed 
below  in  relation  to  final  rule  paragraph 
(g),  commenters  stated  that  it  was  often 
feasible  to  provide  fall  protection  for 
employees  erecting  or  dismantling 
scaffolds. 

Given  the  evidence  that  employers 
can  often  protect  erectors  and 
dismantlers  from  fall  hazards,  OSHA 
concluded  that  it  was  also  appropriate 
to  consider  if  there  are  circumstances 
where  safe  access  can  be  provided  for 
those  employees.  Accordingly,  the 
Agency  reopened  the  subpart  L 
rulemaking  record  to  solicit  input 
regarding  the  proposed  exemption  (58 
FR  16509,  March  29,  1993).  In 
particular,  OSHA  sought  comments 
about  employers'  ability  to  provide  safe 
access  for  erectors  and  dismantlers,  the 
hazards  that  could  be  created  by  efforts 
to  provide  safe  access,  and  the  criteria 
to  be  satisfied  by  employers  seeking  to 
qualify  for  an  exception  from  the 
proposed  requirements  for  safe  access. 

three  commenters  (Exs.  34-8,  34-22, 
and  34-29)  supported  an  access 
requirement  for  scaffold  erectors  and 
dismantlers.  One  commenter  (Ex.  34-8) 
said  that  its  support  depended  on 
adding  the  words  "or  equivalent  means" 
to  such  a  requirement.  OSHA  notes  that 
both  proposed  §  1926.451(c)(1)  and  final 
rule  §  1926.451(e)  contain  the  words  "or 
equivalent  means."  That  commenter 
also  stated  that  in  utility  boiler 
installations  "ladders  and/or  stairways 
are  incorporated  into  scaffolding. 
Planking  and  ladders,  where  feasible, 
are  used  to  support  erection  or 
dismantling.  New  access  can  be 
provided  by  cutting  out  sections  of  the 
boiler  wall,  but  the  cost  for  it  in  some 
areas  may  be  prohibitive."  The 
commenter  added  that  safe  access  can 
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be  provided  on  supported  scaffolds 
100%  of  the  time  in  non-boiler 
installations. 

Another  commenter  (Ex.  34-22)  stated 
that  where  safe  access  cannot  be 
provided,  fall  protection  can  be  used.  In 
addition,  a  commenter  (Ex.  34-29) 
responded  that  safe  access  is  practically 
always  feasible,  and  presented  ladders, 
lifts,  and  crane  personnel  baskets  as 
examples.  OSHA  agrees  that  safe  access 
can  be  provided  for  erectors  and 
dismantlers  in  most  instances  through 
the  use  of  various  types  of  equipment, 
including  (but  not  limited  to)  ladders, 
scaffold  stairs,  manlifts,  and  fall 
protection  equipment.  However,  the 
Agency  notes  that  the  use  of  a  ladder  or 
fall  protection  equipment  would  require 
a  significant  degree  of  scaffold  stability, 
which  may  not  be  present  in  an 
incomplete  scaflbld.  Additionally,  the 
safe  use  of  stair  towers,  manlifts  or 
crane  personnel  platforms  is  dependent 
on  site  conditions  and  the  availability  of 
the  equipment  and  additionally  requires 
the  employer  to  comply  with  the 
regulations  covering  that  equipment. 

Scaffold  Consultants  (Ex.  34-5) 
described  a  hypothetical  situation 
involving  a  scaffold  100  feet  long  by  50 
feet  high  and  planked  on  all  levels. 
They  raised  the  following  points: 

1.  How  many  ladders  are  to  be  installed? 
If  there  is  a  ladder  in  the  middle  of  the 
scaffold,  certainly  an  erector  will  not  walk  50 
feet  to  a  ladder  and  then  back  another  50  feet 
to  relocate. 

2.  Ladders  cannot  be  installed  on  the 
interior  of  the  scaffold  because  of  the 
continuous,  fully  planked  decking. 

3.  If  more  than  one  ladder  is  to  be  installed, 
then  it  would  of  necessity  be  on  the  outside 
of  the  scaffold,  forcing  the  erector  to  go 
outside  the  scaffold  on  each  succeeding  level, 
exposing  the  worker  to  a  fall  potential. 
Traditionally,  each  ladder  section  is  installed 
after  that  level  of  scaffold  has  been 
completed,  and  the  worker  no  longer  has 
need  to  return  to  a  lower  level.  You  cannot 
install  a  ladder  section  for  the  next  level  up 
until  the  scaffold  Grames,  bracing  and 
planking  have  been  erected. 

The  code  already  states  (ig26.451(a)(13)) 
that  an  access  ladder  or  equivalent  safe 
access  shall  be  provided. 

OSHA  notes  that  providing  safe 
access  for  erectors  and  dismantlers  does 
not  necessarily  mean  that  all  levels  of  a 
scaffold  must  be  fully  planked.  In 
addition,  the  Agency  cannot  specify  the 
number  of  ladders  or  other  means  of 
access  that  must  be  provided  in  all 
cases,  because  of  the  wide  range  of 
situations  being  addressed  by  this 
standard. 

Regarding  access  for  employees 
erecting  or  dismantling  suspended 
scaffolds,  two  commenters  (Exs.  34-32 
and  34-39)  stated  that  access  is  not 


required  because  suspended  scaffolds 
are  usually  erected  at  ground  level  and 
the  rigging  is  performed  at  the  roof 
level.  Another  commenter  (Ex.  34-8) 
stated  that  OSHA  should  consider 
deleting  the  proposed  exemption  as  it 
relates  to  suspended  scaffolds.  OSHA 
agrees  that  if  a  scaffold  is  erected  at 
ground  level  and  rigging  is  performed  at 
the  roof  level,  employees  are  deemed  to 
have  safe  access  to  and  h-om  the 
scaffold.  However,  erection  and  rigging 
not  performed  in  this  manner  require 
safe  access  to  be  provided,  in 
accordance  with  flnal  rule  paragraph  (e). 

Five  commenters  (Exs.  34-31,  34-32, 
34-37,  34-39,  and  34-43)  opposed,  in 
general,  an  access  requirement  for 
erectors  and  dismantlers.  One 
commenter  (Ex.  34—43)  stated  that  the 
means  of  access  would  have  to  be 
removed  from  a  scaffold  before 
dismantling  can  proceed.  In  addition, 
four  commenters  (Exs.  34-9,  34-10,  34- 
12,  and  34-17)  stated  that,  while 
sectional  ladders  attached  at  the  ends  of 
the  scaffold  can  be  used  for  access  once 
adequate  support  is  available,  portable 
ladders  on  the  work  platform  may  create 
a  greater  hazard.  Furthermore,  three 
commenters  (Exs.  34-32,  34-37,  and 
34-39)  stated  that  providing  suc^  access 
is  not  practicable  on  supported  scaffolds 
on  the  grounds  that  not  all  scaffolds 
require  an  attached  access  and  when 
one  is  required  "it  is  installed  after  the 
lift  is  installed,"  and  "it  is  not  available 
for  the  erectors." 

In  particular,  the  SIA  (Ex.  34-37) 
stated  that  supported  scaff^old  erectors 
access  the  scaffold  as  the  erection/ 
dismantling  process  progresses  in  either 
direction.  Although  acknowledging  that 
erectors  also  access  the  scaffold  from 
structures  or  ladders  when  convenient, 
the  SIA  added  that  access  systems 
cannot  be  installed  until  the  scaffold  is 
structurally  sound,  which  they  stated 
does  not  occur  in  most  cases  until  the 
scaffold  is  complete.  OSHA  finds, 
however,  that  there  are  many 
circumstances  where  outriggers,  braces, 
ties,  guys,  and  similar  equipment  can  be 
used  as  the  erection  or  dismantling 
processes  proceed  in  order  to  secure, 
stabilize,  or  reinforce  the  lower  levels  of 
the  scaffold  so  that  safe  access  can  be 
provided  to  these  completed  levels. 

OSHA  realizes  that  there  may  be 
instances  where  safe  access  cannot  be 
provided  to  the  actual  level  where 
employees  are  erecting  or  dismantling 
supported  scaffolds.  However,  the 
Agency  hasdetermined  that  it  is 
necessary  and  appropriate  to  provide 
these  employees  with  safe  access  to  and 
egress  from  the  levels  that  have  been 
completed. 


Another  commenter  (Ex.  34-11)  wrote 
that  most  jobs  would  not  meet  the 
requirements  of  proposed  §  1926.451(c) 
without  an  exemption  for  erectors  and 
dismantlers.  This  commenter  called  for 
a  study  to  determine  what  procedures 
are  needed  to  provide  safe  access. 
OSHA  finds,  however,  that  the 
rulemaking  record  provides  the 
necessary  support  for  promulgation  of 
access  requirements  for  these  employees 
and,  accordingly,  has  not  adopted  this 
commenter's  suggestion.  OSHA  intends 
to  monitor  the  effectiveness  and 
compatibility  of  final  rule  paragraphs  (e) 
and  (g)  carefully  for  the  next  several 
years,  to  make  sure  they  are  providing 
the  necessary  protection  for 
construction  workers.  Based  on  the 
results  of  that  monitoring,  the  Agency 
will  determine  if  any  further  action  is 
warranted. 

Several  commenters  responded  to 
OSHA's  request  for  information  about 
any  hazards  that  would  be  created 
through  efforts  to  comply  with  proposed 
paragraph  (c).  One  commenter  (Ex.  34- 
8)  stated  "(ijn  utility  boiler  installations 
hazards  may  outweigh  benefits. 
Employees  may  attempt  to  use  a  ladder 
that  is  not  properly  secured.  Would 
have  to  install  more  access  doors  and 
this  is  not  always  feasible.  In  other 
applications  of  supported  scaffold 
problems  are  not  anticipated." 

Foin  commenters  (Exs.  34-9,  34-10, 
34-12  and  34-17)  stated: 

Use  of  ladders,  etc.  to  provide  access  to 
levels  that  are  in  the  process  of  being 
dismantled  would  increase  the  potential  to 
fells.  This  is  (due)  to  the  fact  that  the  scaffold 
would  no  longer  be  stable  enough  to  support 
the  access  equipment  properly.  The  levels  of 
scaffold  (that)  have  been  completely  erected 
or  not  yet  dismantled  should  retain  the 
permanent  access  equipment  intended  to 
provide  access  throughout  the  length  of 
intended  service.  The  risks  involved  during 
the  erection  and  dismantling  process  can  be 
lessened  by  strict  adherence  to  all 
procedures. 

As  discussed  above.  OSHA  has 
determined  that  safe  access  can  be 
provided  to  levels  that  have  been 
completely  erected  or  to  levels  that 
remain  intact  during  dismantling 
oi^erations. 

Three  commenters  (Exs.  34-32.  34-37 
and  34-39)  stated  "[t|hese  hazards 
cannot  be  eliminated  during  scaffold 
erection."  In  addition,  two  of  the 
commenters  (Exs.  34-32  and  34-39) 
stated  "[t]he  erector  travels  both 
horizontally  and  vertically  and  may  not 
be  in  the  vicinity  of  an  access  system 
when  descent  is  necessary.  He  may  not 
be  able  to  get  safely  to  the  access  area 
if,  for  instance,  planks  have  been 
moved.  Most  scaffolds  are  not  fully 
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planked  and  planks  are  moved  as 
erection  progi^sses." 

On  the  othei-  hand,  two  commenters 
(Exs.  34-11  aiid  34-29)  said  that 
providing  safq  access  for  erectors  and 
dismantlers  w)ould  not  create  hazards. 

One  commuter  (Ex.  34-8)  stated  that 
employers  shpuld  have  their  scaff^olds 
evaluated  by  a  competent  person  and 
that  OSHA  shpuld  consider  erection  and 
dismantling  p^txBsses  and  procedures, 
accident  stati^ics,  and  the  type  of  work 
to  be  done  on  the  scaffold  before 
determining  i|i  a  given  situation  that 
safe  access  is  ^sible. 

Four  commenters  (Exs.  34-9,  34-10, 
34-12  and  34-^17)  stated  "[clertainly  the 
potential  for  greater  risk  should  be  the 
greater  consid  oration.  The  circumstance 
that  bears  the  most  consideration  is  'at 
what  point  is  (he  scaffold  capable  of 
supporting  a  ladder  or  other  access 
device*.  At  th0  point  that  this  occurs 
permanent  access  ladders  will  be  able  to 
be  attached  to  provide  access."  Those 
commenters  also  stated  that  an 
employer  seeli^ing  exemption  should  be 
able  to  demonstrate  that  compliance 
with  proposed  paragraph  (c)  would 
create  a  greater  hazard,  be 
technologically  infeasible,  or  be 
economically  infeasible. 

Three  comrnenters  (Exs.  34-32,  34- 
37,  and  34-39)  stated  that  providing  a 
means  of  access  to  a  scaffold  under 
construction  s^iould  not  be  required 
because  scaffold  erectors  are  trained  to 
safely  climb  s4affolds  and  because 
worker  access  to  a  completed  scaffold 
may  be  directlkr  h-om  the  structiue  itself. 
The  commentf  rs  further  stated  this 
would  make  adding  an  access  system 
expensive  andl  unnecessary.  Those 
commenters  also  contended  that  a 
requirement  tq  prove  infeasibility  would 
be  expensive  and  time  consuming,  and 
is  not  supporttd  by  accident  data. 

In  response  io  comments  asserting  a 
lack  of  accident  data  to  support 
imposing  burqens  on  employers  whose 
employees  erett  or  dismantle  scaffolds, 
NIOSH  (Ex.  34-40)  stated  "(t]he  lack  of 
'accident  statii  tics'  to  scaffold  erectors 
is  likely  to  be  clue  to  insufficient  detail 
in  injury  sim/dillance  data,  and  not 
necessarily  to  a  lack  of  injuries."  In    • 
addition,  NIOSH  reviewed  the  accident 
data  (Ex.  21)  ahd  concluded  that  "(tihe 
fatality  rate  fo^  scaffold  erectors  diu-ing 
scaffold  erection  and  dismantling 
exceeds  that  for  the  entire  U.S. 
construction  industry."  A  review  of 
construction  a|:cident  reports  shows  that 
10-20%  of  scasfold  deaths  and  injuries 
occiu-  during  erection  and  dismantling; 
OSHA  finds  tnat  many  of  these  will  be 
prevented  by  tfie  final  rule's  fall 
protection  reqiiirements  for  these 


operations  (see  the  Benefits  Chapter  of 
the  Economics  Analysis  for  this  rule). 

The  Agency  notes  that  the 
Occupational  Safety  and  Health  Review 
Commission  has  held  (Hoffman 
Construction  Company,  6  OSHRC1274, 
January  4, 1978)  that  the  safe  access 
requirement  of  the  existing  standard  (29 
CFR  1926.451(a)(13)  does  not  become 
operative  until  the  scaffold  is  completed 
or  use  is  imminent,  and,  therefore,  does 
not  apply  to  scaffold  erection  and 
dismantling  operations. 

OSHA  has  determined  that  although 
scaffold  erectors  and  dismantlers  are 
exposed  to  significant  access-related 
hazards,  requiring  employers  to  provide 
safe  access  for  erectors  and  dismantlers 
in  all  cases  would  often  create  a  greater 
hazard  or  be  infeasible.  For  example, 
commenters  have  described  factors  (e.g., 
instability  of  scaffold  and  lack  of 
adjacent  support)  which  can  preclude 
the  provision  of  safe  access.  The  Agency 
agrees  that  there  are  some  situations 
where  an  exemption  from  final  rule 
paragraph  (e)  would  be  appropriate. 
However,  other  commenters  have 
indicated  that  employers  who  carefully 
evaluate  their  scaffold  operations  can 
provide  safe  access  or  at  least  minimize 
employee  exposure  to  hazards  during 
these  operations.  Therefore,  OSHA  finds 
that  it  is  appropriate  for  employers  to  be 
able  to  obtain  relief  from  the  access 
requirements  when  such  relief  has  been 
determined,  on  a  case  by  case  basis,  to 
be  necessary.  Accordingly,  the  Agency 
has  added  final  rule  paragraph  (e)(9), 
discussed  below,  which  requires 
(paragraph  (e)(9)(i))  that  employers  have 
a  competent  person  assess  pertinent 
workplace  conditions  and  decide  what 
means  of  access  is  appropriate  to  use  to 
protect  the  safety  of  erectors  and 
dismantlers  on  any  particular  job. 

Final  rule  paragraph  (e)(1)  provides 
that  access  to  and  between  scaffold 
platforms  more  than  two  feet  (0.6  m) 
above  or  below  the  point  of  access  shall 
be  by  portable  ladders,  hook-on  ladders, 
attachable  ladders,  scaffold  stairways, 
stairway-type  ladders  (such  as  ladder 
stand),  ramps,  walkways,  integral 
prefabricated  scaffold  access,  or 
equivalent  means,  or  by  direct  access 
from  another  scaffold,  structure, 
personnel  hoist,  or  similar  surface.  In 
addition,  the  final  rule  requires  that 
crossbraces  not  be  used  as  a  means  of 
access.  This  provision  is  identical  to 
proposed  paragraph  (c)(1),  except  for 
some  minor  changes  in  terminology 
made  in  order  to  be  consistent  with 
existing  industry  terms,  and  the 
inclusion  of  scaffold  stairways  as 
another,  acceptable  means  of  access.  The 
final  rule  consolidates  and  updates 
existing  §  1926.451(e)(5),  which  requires 


that  ladders  or  stairways  be  provided 
and  used  on  mobile  scaffolds;  existing 
§  ig26.451(q)(3),  which  requires  that 
connecting  runways  with  substantial 
guardrails  be  used  for  access  to 
plasterers',  decorators',  and  large  area 
scaffolds;  and  existing  §  1926.45 l(y)(9), 
which  requires  that  ladders  be  used  for 
piunpjack  scaffold  access. 

The  SSFI  and  the  SIA  (Exs.  2-367  and 
2-368)  recommended  the  inclusion  of 
scaffold  stair/towers  (scaffold  stairways) 
as  a  recognized  acceptable  means  of 
access.  The  Agency  acknowledges  that 
scaffold  stairways  are  used  regularly  for 
scaffold  access  and  agrees  that  those 
stairways  should  be  addressed  by 
subpart  L.  Accordingly,  OSHA  has 
incorporated  regulatory  text  addressing 
scaffold  stairways  into  final  rule 
paragraph  (e)(4),  discussed  below. 

Paragraph  (e)(2)  of  the  final  rule  sets 
requirements  for  portable,  hook-on  and 
attachable  ladders.  A  note  to  this 
paragraph  indicates  that  additional 
requirements  for  the  proper 
construction  and  use  of  portable  ladders 
are  contained  in  subpart  X  of  this  part — 
Stairways  and  Ladders — of  the 
construction  standards. 

In  particular,  final  rule  paragraph 
(e)(2)(i)  provides  that  portable,  hook-on, 
and  attachable  ladders  shall  be 
positioned  so  as  not  to  tip  the  scaffold. 

In  addition,  final  rule  paragraphs 
(e)(2)(ii)-(vi)  provide  that  hook-on  and 
attachable  ladders  shall  have  bottom 
rungs  positioned  not  more  than  24 
inches  (61  cm)  above  the  scaffold 
supporting  level;  have  rest  platforms  at 
35  foot  (10.7  m)  maximum  vertical 
intervals  on  all  supported  scaffolds 
more  than  35  feet  (10.7  m)  high;  be 
specifically  designed  for  use  with  the 
manufactured  type  of  scaffold  to  be 
used;  have  a  minimum  rung  length  of 
11-1/2  inches  (29  cm);  and  have 
uniformly  spaced  rungs  with  a 
maximum  spacing  between  nmgs  of  16- 
3/4  inches,  respectively.  Proposed 
paragraph  (c)(2)  was  effectively 
identical,  except  that  the  maximum 
interval  between  rest  platforms  has  been 
increased  in  the  final  rule  from  20  feet 
to  35  feet  and  the  maximum  rung 
spacing  has  been  increased  from  12 
inches  to  16-3/4  inches,  as  discussed 
below. 

Issue  28  in  the  preamble  of  the  NPRM 
requested  public  comment  on  whether 
landing  platforms  should  be  required  at 
35-foot  maximum  intervals  as  required 
by  existing  §  1926.451(e)(5),  or  at  20-foot 
maximum  intervals  as  required  by 
proposed  §  1926.451(c)(2)(iii).  Three 
commenters  (Exs.  2-13,  2-38,  and  2-54) 
responded  in  support  of  the  proposed 
rule's  20-foot  maximum.  One 
commenter  (Ex.  2-13)  favored  the  20- 
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foot  interval  because  it  would  "allow  a 
person  to  catch  one's  breath."  He  added 
that  he  could  personally  appreciate  this 
requirement  as  he  has  climbed  ladders 
for  years.  In  addition,  a  commenter  (Ex. 
2-38)  stated  that  "(Uadders  should  be 
offset  with  landings  every  20  feet  to 
prevent  falling  more  that  20  feet." 
Another  commenter  (Ex.  2-54) 
responded  that  the  interval  in  the 
proposed  rule  "would  make  it  so 
workers  were  not  always  huffing  and 
puffing  and  place  less  strain  on  ladders 
and  how  many  workers  might  be  on  it 
at  the  same  time." 

On  the  other  hand,  a  commenter  (Ex. 
2-22)  responded  that  the  35-foot  height 
was  "an  acceptable  level  for  the  safety 
of  employees  and  *  *  *  a  practical  field 
requirement."  Another  commenter  (Ex. 
2-53)  stated  "(Uanding  platforms  should 
be  required  at  35  foot  intervals.  No  need 
to  change  regulations."  The  SSFI  and 
SIA  (Exs.  2-367  and  2-368)  stated  that 
the  proposed  change  to  the  20-foot 
height  was  too  restrictive  and 
unnecessary.  In  particular,  the  SIA  (Ex. 
2-368)  stated  that,  since  most  of  the 
scafi'olds  which  require  access  from  the 
base  have  work  platforms  less  than  28 
feet  fi-om  their  base,  "the  20  foot  interval 
requirement  would  place  a  rest  platform 
too  close  to  the  work  platform  and 
would  be  unnecess(alry."  This 
commenter  added  that  there  are  no 
accident  statistics  to  justify  changing  the 
height  requirement  from  35  ft.  to  20  ft. 

The  ACCSH  (Tr.  191-195,  6-9-87) 
discussed  Issue  28  and  recommended 
that  OSHA  adopt  the  proposed  20-foot 
requirement.  One  member  stated 
"(blecause  employees  are  often  carrying 
tools  or  equipment,  the  20-foot 
requirement  is  reasonable."  OSHA 
proposed  to  require  landing  platforms  at 
20-foot  maximum  intervals  in  an 
attempt  to  be  consistent  with  existing 
§§  1910.27  (d)(l)(ii).  (d)(2)  and  (d)(5)  of 
the  general  industry  standards. 

After  a  careful  review  of  the  evidence 
in  the  record  as  a  whole,  OSHA  finds 
that  requiring  landing  platforms  at  20- 
foot  intervals  is  not  supported  by 
evidence  that  such  a  change  is  needed 
for  employee  safety.  In  addition, 
evidence  was  submitted  to  show  that 
many  scafi'olds  already  have  work 
platforms  only  a  few  feet  higher  than  the 
20-foot  level  and  further  that 
establishing  a  new  height,  i.e.,  20  feet, 
would  interfere  with  widely  accepted 
field  practice.  Accordingly,  the  final 
rule  retains  the  35-foot  maximum 
intervals  for  landing  platforms,  because  . 
it  adequately  protects  the  safety  of 
employees  who  are  accessing  scaffolds. 

The  SSFI  (Ex.  2-367)  took  "strong 
objection"  to  proposed  paragraph 
(c)(2)(vi),  which  required  that  there  be  a 


maximum  spacing  between  rungs  of  12 
inches,  because  portable,  hook-on,  and 
attachable  ladders  have  been  produced 
for  many  years  with  uniformly  spaced 
rungs  that  do  not  meet  this  requirement. 
The  commenter  recommended  that 
OSHA  replace  this  requirement  with  a 
requirement  that  rungs  be  imiformly 
spaced  within  each  section. 

The  proposed  paragraph  was  based  on 
existing  §  1910.26(a)(l)(iii),  which 
prescribes  maximum  rung  spacing  for 
portable  metal  ladders  used  in  general 
industry.  The  Agency  notes  that  prior  to 
the  proposal  there  were  no  existing 
OSHA  construction  regulations 
addressing  hook-on  or  attachable 
ladders,  and  the  proposal  was  intended 
to  recognize  that  these  types  of  ladders 
are  acceptable  means  of  access. 

OSHA  agrees  with  the  commenter  that 
the  rungs  should  be  uniformly  spaced  to 
prevent  misstepping.  In  addition,  OSHA 
believes  that  the  16^4  rung  spacing 
allowed  on  integral  prefabricated 
scafiold  access  frames  (end  fi^mes) 
(final  rule  §  1926.451(e)(6)(v))  should  be 
applied  to  hook-on  and  attachable 
ladders  as  well,  since  these  ladders  are 
commonly  used  with  end  fiames  and 
this  will  provide  uniform  rung  spacing 
for  this  application.  OSHA  has  revised 
the  language  of  the  final  rule  paragraph 
(c)(2)(vi)  accordingly. 

Paragraph  (e)(3)  of  the  final  rule  sets 
requirements  for  stairway-type  ladders. 
In  particular,  paragraphs  (e)(3)(i) 
through  (v)  require  that  stairway-type 
ladders  be  positioned  so  that  the  bottom 
step  is  not  more  than  24  inches  (61  cm) 
above  the  scaffold  supporting  level;  be 
provided  with  rest  platforms  at  12  foot 
(3.7  m)  maximum  vertical  intervals; 
have  a  minimimi  step  width  of  16 
inches  (41  cm)  (except  for  mobile 
scaffold  stairway-type  ladders,  which 
are  permitted  to  have  a  minimum  step 
width  of  11 V2  inches);  and  have  slip- 
resistant  treads  on  all  steps  and 
landings.  These  provisions  are  identical 
to  the  corresponding  provisions  in 
proposed  paragraph  (c)(3),  except  that 
an  exception  has  been  added  in  a  new 
final  paragraph  (e)(3)(iii)  to  the 
minimum  rung  width  in  proposed 
paragraph  (c)(3)(iii).  This  change  has 
been  made  to  recognize  that  a  jninimum 
step  width  of  11'/:  inches  is  acceptable 
for  mobile  scaffold  stairway-type 
ladders,  as  discussed  below. 

Proposed  paragraph  (c)(3)(iii),  which 
was  based  on  §  1910.29(a)(3)(ii), 
required  a  minimum  step  width  of  16 
inches.  The  SIA  (Ex.  2-368)  stated  that 
it  is  necessary  to  distinguish  between 
stairway-type  ladders  and  mobile 
scaffold  stairway-type  ladders  where  the 
stairway-type  ladder  is  a  secondary 
feature  of  the  platform.  The  commenter 


noted  that  reduced  step  width  is 
necessary  on  this  type  of  equipment  due 
to  space  constraints,  and  pointed  out 
that  the  reduced  step  width  is  consistent 
with  normal  ladder  minimum  widths. 
OSHA  agrees,  noting  that  this  type  of 
equipment  has  been  demonstrated  to  be 
safe  over  decades  of  use,  and  has 
revised  the  final  rule  accordingly. 

Final  rule  paragraph  (e)(3l(iv)  requires 
slip-resistant  treads  on  all  stairs  and 
landings.  This  rule  is  based  on  general 
industry  rule  §  1910.29(a)(3)(iv),  which 
requires  the  steps  to  be  fabricated  from 
slip-resistant  treads. 

Final  rule  paragraph  (e)(4),  which  has 
been  added  based  on  the  response  to  the 
NPRM  and  the  February  1, 1994  notice 
of  reopening  (59  FR  4615),  sets 
requirements  for  scaffold  stairway 
towers  used  for  access  to  scaffolds  and 
other  elevated  work  surfaces.  OSHA  has 
determined  that  compliance  with  the 
provisions  described  below  wall  enable 
employees  to  use  scafi^old  stairways 
safely. 

The  SSFI  and  the  SIA  (Exs.  2-367  and 
2-368)  suggested  that  OSHA  recognize 
scaffold  stairway/towers  as  acceptable 
means  of  access.  They  noted  that 
reference  to  these  types  of  access  units 
had  been  omitted  from  the  proposal 
even  though  they  are  in  common  use 
and  are  a  safe  method  of  obtaining 
access  to  scaffold  units.  Both 
commenters  recommended  that  OSHA 
revise  the  rule  to  add  requirements  for 
inside  and  outside  handrails;  19-inch 
minimum  length  landing  platforms;  19- 
inch  minimum  width  for  stair  units;  and 
slip-resistant  surfaces  for  treads  and 
landings. 

In  aodition,  a  commenter  (Docket  S- 
041,  Ex.  3-414)  to  the  NoUce  of 
Proposed  Rulemaking  for  part  1910 
subpart  D  (Walking  and  Working 
Surfaces)  stated: 

As  in  the  case  of  guardrails,  the  stair  rails 
section  is  based  on  the  use  of  this  product 
in  pennanently  installed  locations  in 
buildings  or  industrial  structures.  It  does  not 
consider  stair  rails  used  in  conjunction  with 
scaffold  applications. 

Scaffold  suppliers  utilize  step  units  which 
have  been  fabricated  sp>ecifically  to  be  used 
as  access  to  scaffold  platforms.  These  step 
units  are  manufactured  with  hand  rails 
which  are  sold  as  a  component  of  these  step 
units.  The  OSHA  standard  should  state  that 
these  fabricated  step  units  are  acceptable  fur 
scaffold  access.  This  will  eliminate  the 
confusion  of  the  compliance  officers  in 
attempting  to  enforce  permanent  stair  rail 
standards  for  scaffold  access  components. 

On  February  1,  1994,  OSHA  reopened 
the  subpart  L  rulemaking  record  (59  FR 
4615)  to  solicit  comments  and 
suggestions  regarding  the  regulation  of 
scaffold  stairways,  chimney  bracket 
scaffolds  and  tank  builders'  scaffolds.  In 
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particular,  the  Agency  requested  input 
on  the  provisipns  suggested  by 
commenters.  In  addition,  although 
OSHA  did  notiintend  subpart  X  to  apply 
to  stair  towers^  the  Agency  was 
interested  in  determining  if,  in  fact,  any 
of  the  provisions  from  part  1926, 
subpart  X  or  tc^m  proposed  part  1910, 
subpart  D,  wottld  be  appropriate 
requirements  for  scaffold  stair  towers. 

The  Agency  was  interested  in 
receiving  more  input  on  the  need  for 
specific  regulations  for  scaffold 
stairways,  chimney  bracket  scaffolds 
and  tank  builders'  scaffolds,  with 
special  emphatis  on  fall  protection 
requirements,  including  requirements 
for  handrails  atid  guardrail  systems  for 
the  unprotected  sides  and  edges  of 
stairway  landings.  The  provisions  of 
final  paragrapl)  (e)(4)  are  the  product  of 
specific  questions  raised  in  the  February 
1  notice  and  OSHA's  review  of  the 
responses  to  those  questions. 

Two  commenters  (Exs.  43-24  and  43- 
32)  recommended  that  the  Agency  adopt 
the  suggested  provisions,  although  the 
first  of  these  two  commenters  suggested 
that  existing  pdoducts  that  do  not 
comply  be  ac^pted.  Several  other 
commenters  (E>cs.  43-6,  43-11,  43-13, 
43-14,  43-22,  ^3-26,  and  43-37) 
supported  the  idoption  of  various 
modified  versions  of  the  suggested 
provisions.  Foij  example,  suggested 
minimum  heig|its  above  the  tread  nose 
for  handrails  (or  stairrails)  ranged  from 
27  inches  (68.6  cm)  to  36  inches  (91 
cm). 

A  number  of  commenters  (e.g.,  Exs. 
43-4,  43-6.  4349,  43-10)  contended  that 
for  many  years  scaffold  stairways  have 
been  designed  ^d  used  in  the  same 
manner  as  they  currently  are,  and  have 
always  pro vi  dad  a  safe  and  effective 
means  of  accesf.  These  commenters 
opposed  the  promulgation  of  any 
provisions  thatj  would  alter  the  criteria 
under  which  sqaffold  stairways  are 
ciurently  designed  and  used.  Most  of 
these  commentfers  also  reported  that 
they  know  of  nb  accidents  that  have 
occurred  due  to  the  use  of  scaffold 
stairways. 

In  addition,  many  commenters  (Exs. 
43-13,  43-14,  43-24.  43-26.  43-37,  and 
43—44)  specifically  opposed  applying 
either  the  requi^ments  of  subpart  X  or 
the  general  industry  standards 
(§  1910.25  and  §  1910.28)  to  scaffold 
stairways.  Theae  and  other  commenters 
mentioned  above  indicated  that  such  an 
application  would,  in  effect,  "outlaw" 
scaffold  stairways  since  they  cannot 
meet  the  requirpments  of  subpart  X  due 
to  the  fact  that  icaffold  stairways  must 
be  designed  an  I  constructed  to  fit 
within  the  coni  ines  of  5  foot  (4.5  m)  by 
7  foot  (6.3  m)  o  •  5  foot  (4.5  m)  by  10  foot 


(9.1  m)  scaffold  bays.  As  a  result, 
according  to  these  commenters,  many 
employers  would  simply  stop  using 
most  scaffold  stairways,  and  would  rely 
instead  on  other  means  of  access  that 
are  not  as  safe  as  scaffold  stairways. 
However,  one  commenter  (Ex.  43-8) 
recommended  that  scaffold  stairways 
covered  by  subpart  L  be  consistent  with 
subpart  X  and  the  general  industry 
standards.  Another  commenter  (Ex.  42- 
33)  supported  standardizing  the  existing 
stairway  standard's  requirements, 
including  hand  clearances,  end  rail 
projections,  type  of  siuface,  and 
guarding  of  the  open  sides  of  landings. 

Scaffold  stairways  can  provide  a  safe 
and  effective  means  of  access,  and  the 
Agency  has  no  intention  of  prohibiting 
the  use  of  all  existing  scaffold  stairways. 
However,  the  Agency  does  believe  that 
some  provisions  governing  the 
construction  and  use  of  scaffold 
stairways  must  be  included  in  final 
subpart  L,  and  that  the  provisions 
should  be  as  consistent  as  possible  with 
subpart  X  and  the  general  industry 
standards,  in  order  to  ensiue  the  safety 
of  the  employees  who  use  scaffold 
stairways.  Accordingly,  OSHA  has 
promulgated  the  provisions  discussed 
below. 

The  introductory  language  of  final 
rule  paragraph  (e)(4)  requires  that  these 
imits  be  positioned  so  that  the  bottom 
step  is  not  more  than  24  inches  (61  cm.) 
above  the  scaffold  supporting  level. 

Final  rule  paragraph  (e)(4)(i)  requires 
that  a  stairrail  consisting  of  a  toprail  and 
a  midrail  be  provided  on  each  side  of 
each  scaffold  stairway.  Furthermore, 
final  paragraph  (e)(4)(ii)  requires  that 
the  toprail  of  each  stairrail  system  shall 
be  capable  of  serving  as  a  handrail, 
imless  a  separate  handrail  is  provided. 

Six  commenters  (Exs.  43-6,  43-11, 
43-14,  43-26.  43-37.  and  43-44) 
indicated  that  inside  and  outside 
handrails  should  incorporate  midrails. 
Several  commenters  (Exs.  43-8,  43-13, 
43-14,  43-24,  43-26,  and  43-37)  stated 
that  scaffold  stairways  should 
incorporate  handrails,  stairrails  and 
midrails.  One  commenter  (Ex.  43-45) 
stated  that  scaffold  stairways  should 
have  stairrail  systems  with  midrails. 
Another  commenter  (Ex.  43-22)  stated 
that  inside  and  outside  handrails  should 
be  constructed  so  that  they  function  as 
both  stairrails  and  handrails. 

OSHA  agrees  that  handrails,  stairrails, 
and  midrails  are  necessary  for  adequate 
employee  protection.  However,  the 
Agency  also  believes  that  adequate 
protection  can  be  provided  when 
toprails  of  stairrail  systems  are  capable 
of  serving  as  adequate  handrails. 
Paragraph  {e)(4)(ii)  of  the  final  rule 
recognizes  the  capability  of  toprails  to 


serve  as  handrails,  but  also  requires  that 
a  separate  handrail  be  provided  when 
toprails  are  not  capable  of  serving  as  a 
handrail. 

Final  rule  paragraph  (e)(4)(iii) 
requires  that  handrails,  and  toprails  that 
serve  as  handrails,  provide  a  handhold 
for  employees  grasping  them  to  avoid 
falling.  This  provision  is  identical  to 
§  1926.1052(c)(9),  except  for  the  explicit 
inclusion  of  toprails.  Monsanto  (Ex.  43- 
45)  stated  that  handrails  should  have 
the  shape  and  dimension  necessary  to 
provide  a  firm  handhold,  but  provided 
no  specific  shapes  or  dimensions  that 
would  meet  that  suggested  requirement. 
OSHA  agrees  that  handrails  must  be 
shaped  and  sized  in  such  a  manner  that 
a  proper  handhold  is  provided. 

Final  rule  paragraph  (e)(4)(iv)  requires 
that  stairrail  systems  and  handrails  be 
surfaced  in  a  manner  that  prevents 
injury  to  employees  irom  punctures  or 
lacerations,  and  to  prevent  snagging  of 
clothing.  This  provision  is  essentially 
the  same  as  §  1926.1052(c)(8).  Monsanto 
(Ex.  43—45)  suggested  that  stairrail 
systems  "be  free  of  projection  and/or 
puncture/abrasion  hazards."  OSHA 
agrees  that  handrails  should  not  present 
such  hazards,  and  the  final  rule's 
language  reflects  this  concern. 

Final  rule  paragraph  {e)(4)(v)  requires 
that  the  ends  of  stairrail  systems  and 
handrails  be  constructed  in  a  manner 
that  does  not  constitute  a  projection 
hazard.  This  provision  is  essentially 
identical  to  §  1926.1052(c)(10). 

Final  rule  paragraph  (e)(4)(vi)  requires 
that  scaffold  stairway  handrails,  and 
toprails  that  are  used  as  handrails,  have 
a  minimum  clearance  of  3  inches  (7.6 
cm)  between  the  handrail  or  toprail  and 
other  objects.  This  provision  is 
essentially  the  same  as 
§  1926.1052(c)(ll).  As  mentioned  above, 
one  commenter  (Ex.  42-33)  stated  that 
hand  clearances  for  scaffold  stairways 
should  be  the  same  as  those  for 
stairways  covered  by  subpart  X.  OSHA 
agrees  with  this  commenter  and  notes 
that  inadequate  hand  clearances  can 
render  handrails  essentially  useless. 

Final  rule  paragraph  (e)(4)(vii) 
requires  that  stairrails  be  no  less  than  28 
inches  (71  cm)  or  more  than  37  inches 
(94  cm)  from  the  upper  surface  of  the 
stairrail  to  the  surface  of  the  tread,  in 
line  wfth  the  face  of  the  riser  at  the 
forward  edge  of  the  tread.  This 
provision  differs  from  the  stairrail 
height  requirements  of  subpart  X,  which 
was  never  intended  to  apply  to  scaffold 
stairways.  Paragraph  (e)(4)(vii)  of  the 
final  rule  is  based  on  the  following 
conunents. 

One  commenter  (Ex.  43-11)  suggested 
stairrail  height  ranging  from  27  inches 
(68.6  cm)  to  37  inches  (94  cm)  vertically 
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above  the  nose  of  each  step.  Another 
commenter  (Ex.  43-20)  reconunended  a 
range  of  22  inches  (56  cm)  to  41  inches 
(104  cm).  One  other  commenter  (Ex.  43- 
45)  recommended  stairrail  systems  "no 
less  than  36  inches  (91  cm)  high." 
However,  several  other  commenters 
(Exs.  43-6.  43-13,  43-14.  43-26,  and 
43-37)  recommended  that  stairrails  be 
no  less  than  28  inches  (71  cm)  and  no 
more  than  37  inches  (94  cm)  above  the 
nose  of  each  step. 

OSHA  notes  that  §  1926.1052(c)(3) 
requires  that  stairrail  systems  installed 
before  March  15, 1991,  be  no  less  than 
30  inches  (76.2  cm)  high,  and  that  those 
installed  after  March  15, 1991,  be  no 
less  than  36  inches  (91.4  cm)  high.  The 
Agency  recognizes  that  this  subpart  X 
requirement  may  nqt  have  been 
appropriate  for  stairrails  on  some 
scaffold  stairtowers,  because  the 
construction  of  stairtowers  differs 
significantly  from  that  of  stairtowers 
addressed  by  subpart  X.  In  particular, 
stairtowers  are  fashioned  from  scaffold 
components,  must  fit  within  the  framing 
of  scaffold  units,  and  rise  more  steeply 
than  other  stairways.  As  a  practical 
matter,  the  steeper  the  stairway,  the 
closer  the  stairrail  will  be  to  the  stair 
surface.  Therefore,  OSHA  has 
concluded  that  it  is  appropriate  and 
adequately  protective  for  stairtower 
stairrails  to  be  at  least  28  inches,  rather 
than  30  inches,  high.  Accordingly,  a 
requirement  that  employers  retrofit 
scaffold  stairtowers  with  30-inch  high 
stairrails,  or  that  employers  phase  in  30- 
inch  high  stairrails  at  some  hiture  time, 
would  be  unreasonable.  OSHA  believes 
that  existing  equipment  and  designs  can 
comply  with  the  28-inch  height 
requirement  and  should  continue  to  be 
allowed  in  use.  In  addition,  OSHA 
observes  that  stairtowers  with  28-inch 
high  stairrails  are  safer  than  ladders  and 
that  requirements  to  retrofit  or  redesign 
stairtowers  could  lead  cost-averse 
employers  to  use  ladders  instead  of 
stairtowers. 

Final  rule  paragraph  (e)(4)(viii) 
requires  that  scaffold  stairways  be 
provided  with  landing  platforms  that 
are  at  least  18  inches  wide  and  at  least 
18  inches  (45.7  cm)  long  at  each  level. 
This  provision  provides  adequate 
protection  for  employees  without 
impeding  the  use  of  most  scaffold 
stairways  now  in  use. 

Several  commenters  (Exs.  43-6,  43- 
13,  43-20,  43-22,  43-24.  and  43-33) 
who  addressed  the  issue  of  landing 
platforms  supported  requiring  landing 
platforms  at  least  19  inches  (48.3  cm) 
wide  at  every  level.  Three  other 
commenters  (Exs.  43-14,  43-26,  and 
43-37)  recommended  that  landing 
platforms  at  least  18  inches  (45.7  cm) 


wide  be  required  at  each  level.  Four  of 
those  commenters  (Exs.  43-6,  43-14, 
43-26,  and  43-37)  also  suggested 
adding  to  such  a  provision  the 
alternative  of  providing  a  platform  at 
least  30  inches  long  (76.2  cm)  in  the 
direction  of  travel  at  "every  14  feet  (4.5 
m)  maximum  of  stair  elevation."  Those 
commenters  stated  that  this  would 
"allow  the  continued  use  of  frame 
scaffolds  spaced  6Vz  feet  (2.1  m) 
vertically  and  system  scaffolds  which 
are  based  upon  7  foot  (2.25  m) 
maximum  vertical  bearer  spacing." 

In  addition,  two  commenters  (Exs. 
43-11  and  43-45)  recommended  a 
minimum  landing  width  of  24  inches 
(61  cm).  Another  commenter  (Ex.  43-22) 
recommended  that  "landing  platforms 
extend  the  entire  width  of  the  scaffold 
instead  of  only  one-half  the  vndth  as 
they  do  now." 

OSHA  believes  that  employee  safety 
mandates  that  a  landing  meeting  the 
requirements  and  specifications  of  this 
provision  must  be  provided  on 
stairtowers.  The  Agency  also  believes 
that  landings  must  be  as  wide  as  the 
stairway  itself  (at  least  18  inches  (45.8 
cm))  in  the  direction  in  which  the 
ctairway  is  measured  and  at  least  18 
inches  long  in  the  other  direction  as 
well. 

Final  rule  paragraph  (e)(4)(ix)  requires 
that  each  scaffold  stairway  be  at  least  18 
inches  (45.8  cm)  wide  between 
stairrails.  Several  commenters  (Exs.  43- 
6,  43-8,  43-11.  43-13,  43-14,  43-20, 
43-22.  43-24.  43-26.  43-32,  and  43-37) 
supported  a  minimum  stair  width  of  19 
inches  (48.2  cm).  However,  the  record 
provides  no  basis  for  OSHA  to  require 
that  stairs  be  wider  than  their  landings. 
In  addition,  18  inches  is  the  minimum 
width  allowed  for  normal  scaffolds. 

Final  rule  paragraph  (e)(4)(x)  requires 
that  treads  and  landings  have  slip- 
resistant  surfaces.  This  provision  is 
consistent  with  existing 
§  1926.1052(a)(7),  which  requires  that 
slippery  conditions  on  stairways  be 
eliminated  before  the  stairways  are  used 
to  reach  other  levels. 

Several  commenters  (Exs.  43-6,  43-8, 
43-11,  43-13,  43-14,  43-20.  43-22,  43- 
24,  43-26,  43-32,  43-37,  and  43-44) 
supported  a  requirement  that  treads  and 
landings  have  slip-resistant  surfaces. 
The  Agency  agrees  with  those 
commenters,  and  notes  that  scaffolds  are 
often  used  in  conditions  that  can  create 
slippery  surfaces. 

Fmalrule  paragraph  (e)(4)(xi)  requires 
that  scaffold  stairways  be  installed 
between  40  degrees  and  60  degrees  from 
the  horizontal.  Existing 
§  1926.1052(a)(2)  requires  that  stairs  be 
installed  at  between  30  degrees  and  50 
degrees  from  horizontal.. OSHA  believes 


that  a  minimum  and  a  maximum  angle 
must  be  specified  in  order  to  adequately 
protect  employees  from  fall  hazards. 
However,  the  Agency  believes  that 
compliance  with  existing 
§  1926.1052(a)(2)  will  not  be  feasible  for 
stairways  regudated  under  subpart  L. 
because  scaffold  stairways  must  fit  into 
the  confines  of  scaffold  framing. 

Six  commenters  (Exs.  43-6,  43-13. 
43-14.  43-24.  43-37,  and  43-44) 
opposed  the  specification  of  a  minimum 
and  a  maximum  angle  from  the 
horizontal  for  scaffold  stairways. 
However,  five  of  these  commenters  (Exs. 
43-6,  43-13,  43-14,  43-37,  and  43-44) 
provided  suggested  values  in  case 
OSHA  should  decide  to  specify  a 
minimum  and  a  maximum  angle 
anyway.  Four  (Exs.  43-6,  43-13.  43-14, 
and  43-37)  of  those  commenters 
suggested  a  minimum  angle  of  40 
degrees  and  a  maximum  angle  of  55 
degrees  since  the  stairs  must  fit  into  7- 
foot  (2.25  m)  or  10-foot  (3.2  m)  bays 
with  landing  platforms.  The  fifth 
commenter  (Ex.  43—44)  recommended 
angles  of  35  degrees  and  55  degrees. 
Three  (Exs.  43-6.  43-14,  and  43-37)  of 
those  commenters  stated  that  once  the 
angle  approaches  80  degrees,  the 
stairway  becomes  a  ship's  ladder. 
Another  commenter  (Ex.  43-11)  agreed 
with  that  concept  but  placed  the  angle 
at  60  degrees. 

One  commenter  (Ex.  43-11) 
recommended  that  the  limits  be  set  at  40 
degrees  and  80  degrees,  while  another 
commenter  (Ex.  43-22)  recommended  a 
maximum  angle  of  50  degrees  but 
provided  no  minimum  value.  Another 
commenter  (Ex.  43-32)  recommended  a 
minimum  angle  of  30  degrees  and  a 
maximum  angle  of  50  degrees  in  order 
to  make  subpart  L  consistent  with 
subpart  X. 

OSHA  has  determined  that  scaffold 
stairways  installed  in  the  range  of  40 
degrees  to  60  degrees  from  the 
horizontal  will  provide  safe  employee 
access  and  will  still  be  capable  of  fitting 
into  the  confines  of  the  scaffold  frames. 
Paragraph  (e)(4)(xi)  of  the  final  rule 
reflects  this  determination. 

Final  rule  paragraph  (e)(4)(xii) 
requires  that  guardrails  meeting  the 
requirements  of  1926.451(g)(4)  be 
provided  on  the  open  sides  and  ends  of 
each  landing. 

OSHA  asked  in  the  February  1. 1994 
reopening  notice  if  guardrails  installed 
on  scaffold  stairways  should  comply 
with  both  subpart  M  (fall  protection) 
and  this  subpart  L. 

One  commenter  (Ex.  43-8) 
recommended  that  such  guardrails  meet 
the  requirements  of  subpart  M  for  the 
sake  of  consistency.  Another  commenter 
(Ex.  43-13)  suggested  that  only  the 
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provisions  ^t  subpart  L  should  apply. 
Two  other  dommenters  (Exs.  43-14  and 
43-37)  opposed  any  requirement  for 
guardrails  cri  landing  platforms,  unless 
work  was  to  be  performed  from  them, 
on  the  grouods  that  "(n)o  hazard  or 
acddent  data  supports  this 
requirement." 

OSHA  believes  that  employees  on 
landing  platforms  must  be  adequately 
protected  from  fall  hazards  while  on  a 
landing  wh#ther  they  are  working  firom 
the  landing  br  not.  However,  the  Agency 
recognizes  that  providing  guardrails  that 
meet  the  requirements  of  subpart  M 
would  be  inappropriate  for  use  on 
scaffolds  anp  scaffold  stair  towers 
because  they  are  built  to  other 
requirements,  histead,  OSHA  has 
determined  that  scaffold  guardrails,  as 
required  in  subpart  L,  are  appropriate 
because  employers  build  scaffold 
stairways  using  scaffold  components, 
which  are  designed  for  36  to  45-inch 
high  guardrails.  In  addition,  the  Agency 
notes  that  scaffold  stairways  have  been 
in  use  for  m^ny  years  and  that  guardrail 
systems  that  comply  with  subpart  L 
have  provided  adequate  safety  for 
employees  using  these  stairways. 
Accordingly^  final  rule  paragraph 
(a)(4)(xii)  requires  guardrails  between  36 
and  45  inches  in  height  be  used  on  the 
open  sides  apd  ends  of  each  landing. 

Final  paragraph  (e)(4)(xiii)  requires 
riser  height^  within  each  flight  of 
scaffold  staifs  to  be  uniform  within  V* 
inch.  ; 

Four  commenters  (Exs.  43-8,  43-32, 
43—44,  and  43—45)  recommendJed  that 
OSHA  require  uniform  riser  height  for 
all  steps  wit|iin  each  flight  of  stairs.  Six 
commenters!  (Exs.  43-6,  43-11,  43-13, 
43-14,  43-24,  and  43-37)  responded 
that  a  uniforjrn  riser  height  within  Vh 
inch  (0.6  cmD  is  possible  to  achieve, 
except  for  the  first  step  and  the  last  step 
where  variations  in  decking  thickness 
and  the  use  of  screw  jacks  at  ground 
level  make  achieving  this  degree  of 
uniformity  difficult.  OSHA  l^lieves  that 
a  uniform  ri$er  height  within  V*  inch 
(0.6  cm)  for  kl\  steps  in  each  flight  of 
stairs  is  necessary  in  order  to  minimize 
the  possibility  that  employees  will  slip, 
trip,  and  fallj  while  they  are  on  the 
stairs. 

OSHA  recbgnizes  that  there  are 
situations  where  the  level  of  the  ground 
or  of  the  stn.  cture  to  which  the  stair 
tower  is  con;  lected  will  cause  the 
spacing  of  th  e  top  or  bottom  step  of  the 
stairway  sys  em  to  deviate  from 
uniformity  vrith  the  other  steps  by  more 
than  V*  inch ,  The  Agency  has 
determined  hat  such  deviation  will  not 
compromise  employee  safety,  so  long  as 
the  stair  tow  Br  otherwise  complies  with 
the  requirenents  of  paragraph  (e)(4). 


Final  paragraph  (e)(4)(xiv)  requires 
that  tread  depth  be  uniform,  within  Vi 
inch,  for  each  flight  of  stairs.  This 
provision  is  consistent  vdth  existing 
§  1926.1052(a)(3),  which  requires  tread 
depth  uniformity  in  other  types  of  stairs 
used  in  construction. 

Monsanto  (Ex.  43-45)  supported 
requirements  providing  for  uniformity 
of  riser  height  and  tread  depth  within 
each  flight  of  stairs.  OSHA  believes  that 
tread  depth  uniformity,  within  V*  inch, 
as  required  in  existing  subpart  X,  is  also 
appropriate  for  scaffold  stairways. 
Uniform  tread  depth  reduces  the 
possibihty  that  employees  will  slip  and 
fall  due  to  uneven  footing. 

Final  rule  paragraph  (ej(5)  sets 
requirements  for  ramps  and  walkways 
used  to  access  scaffolds.  Final  rule 
paragraph  (e)(5)(i)  provides  that  ramps 
and  walkways  six  (6)  feet  (1.8  m)  or 
more  above  lower  levels  shall  be 
provided  with  guardrail  systems  in 
accordance  with  the  provisions  of  part 
1926,  subpart  M— Fall  Protection.  In 
addition,  final  rule  paragraph  (e)(5)(ii) 
provides  that  ramps  and  walkways  shall 
not  exceed  a  slope  of  one  (1)  vertical  to 
three  (3)  horizontal  (20  degrees  above 
the  horizontal).  Finally,  final  rule 
paragraph  (e)(5)(iii)  also  requires  that  if 
the  slope  of  a  ramp  or  walkway  is 
oteeper  than  one  (1)  vertical  in  eight  (8) 
horizontal,  the  ramp  or  walkway  must 
have  cleats  not  more  than  fourteen  (14) 
inches  (35  cm)  apart  which  are  securely 
fastened  to  the  planking  to  provide 
secure  footing. 

The  corresponding  proposed 
paragraph  simply  required  that  ramps 
and  runways  he  provided  with 
guardrails  in  accordance  with  the 
provisions  of  proposed  §§  1926.501  and 
1926.502  (Subpart  M).  As  discussed 
above  in  relation  to  the  final  rule  term 
"ramps",  OSHA  has  replaced  the  term 
"runways"  with  the  term  "walkways", 
since  thie  term  "walkway",  unlike  the 
term  "nmways",  is  defined  in  this  final 
rule. 

A  commenter  (Exs.  2-37  and  2-103) 
stated  "(rjamps  and  walkways  are  used 
extensively  *  *  *  as  a  means  of  egress 
to  an  elevated  surface.  Ramps  are  also 
used  for  material  handling  equipment. 
Since  no  standard  angle  of  elevation  is 
addressed,  an  extreme  angle  of  elevation 
and  slippery  surfaces  would  result  in 
fall-type  accidents  and  muscle  strains." 
The  commenter  also  stated  that 
inadequately  guarded  walkways  pose 
fall  hazards.  The  commenter 
recommended  language  that  would 
address  the  angle  of  elevation  of  ramps 
and  would  require  cleats  on  ramps  with 
slopes  steeper  than  one  (1)  vertical  in 
eight  (8)  horizontal  to  provide  a  safe 
foothold. 


OSHA  recognizes  the  need  to  indicate 
clearly  what  would  be  an  appropriate 
slope  for  ramps  used  as  access  to 
scaffolds  and  has  incorporated  this 
language  into  the  final  rule  as 
paragraphs  1926.451(e)(5)(ii)  and  (iii). 

The  Agency  notes  that  final  rule 
§  1926.451(f)(8)  requires  that  employees 
be  prohibited  fktm  working  on  scaffolds 
covered  with  snow,  ice,  or  other 
slippery  material  except  as  necessary  for 
removal  of  such  material.  OSHA 
considers  scaffold  access  ramps  and 
walkways  to  be  part  of  the  scaffold  and 
will  also  apply  §  1926.451(f)(8)  to  those 
ramps  and  walkways. 

Fmal  rule  paragraph  (e)(6)  sets 
requirements  for  integral  prefabricated 
scaffold  access  frames.  Final  rule 
paragraph  (e](6)(i)  provides  that  such 
frames  shall  be  specifically  designed 
and  constructed  for  use  as  ladder  rungs. 
Also,  final  rule  paragraph  (e)(6)(ii) 
requires  that  the  frames  have  a  rung 
length  of  at  least  8  inches  (20  cm).  Final 
rule  paragraph  (e)(6)(iii)  prescribes  that 
rungs  less  than  llVz  inches  in  length 
shall  be  used  for  access  only  and  not  as 
work  platforms  unless  fall  protection,  or 
a  positioning  device,  is  used.  In 
addition,  final  rule  paragraphs  (e)(6)(iv) 
through  (vi)  require  that  integral 
prefabricated  scaffold  access  frames  be 
uniformly  spaced  within  each  frame 
section;  provided  with  rest  platforms  at 
35  foot  (10.7  m)  maximum  vertical 
intervals  on  all  supported  scaffolds 
more  than  35  feet  (10.7  m)  high;  and 
have  a  maximum  spacing  between  nmgs 
of  I6V4  inches  (43  cm),  respectively.  In 
addition,  final  rule  paragraph  (e)(6)(vi) 
provides  that  non-uniform  rung  spacing 
caused  by  joining  end  frames  together  is 
allowed,  provided  the  resulting  spacing 
does  not  exceed  16^/4  inches  (43  cm). 
These  provisions  are  similar  to  those  in 
proposed  paragraph  (c)(5). 

Regarding  the  proposed  introductory 
text,  the  SSFI  (Ex.  2-367)  recommended 
using  the  words  "access  frames"  instead 
of  the  word  "nmg."  OSHA  agrees  that 
the  suggested  language  more  clearly 
states  the  Agency's  regulatory  intent  and 
has  revised  this  paragraph  in  the  final 
rule  accordingly. 

Paragraph  (e)(6)(i)  of  the  final  rule  is 
identical  to  proposed  paragraph  (c){5)(i) 
except  that  the  Agency  has  editorially 
revised  the  provision  to  express  OSHA's 
intent  more  clearly.  OSHA  recognizes 
that  the  proposed  language  could  have 
been  misinterpreted  to  require  only  that 
the  access  frames  be  designed  as 
scaffold  rungs,  with  no  requirement  for 
them  to  be  constructed  in  accordance 
with  that  design.  OSHA  anticipates  that 
these  rungs  will  be  designed  and 
constructed  through  consultation 
between  the  manufacturer  and  the  end 
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user  in  order  to  satisfy  the  pertinent 
requirements  of  the  final  rule. 

Final  rule  paragraph  (e)(6)(ii)  requires 
a  minimum  rung  length  of  eight  inches. 
In  addition,  final  rule  paragraph 
(e)(6][iii]  prohibits  the  use  of  rungs  less 
than  11 V2  inches  long  as  work 
platforms,  imless  affected  employees  are 
using  personal  fall  arrest  systems  or 
positioning  devices  that  comply  with 
§  1926.502  (paragraphs  (d)  and  (e), 
respectively).  These  two  provisions 
evolved  from  proposed  (c)(5)(ii),  which 
required  a  minimum  rung  length  of  11 V2 
inches  (29  cm].  Morgen  Manufacturing 
Company  (Ex.  2-303)  commented  that 
scaffolds  with  integral  prefabricated 
scaffold  rungs  which  are  only  eight 
inches  long  also  "provide  safe  access  [to 
a  work  platform]  equivalent  to  that  of  a 
ladder."  Further,  the  commenter  stated 
that  the  8-inch  rungs  "provide  surer 
footing  and  a  better  climb  than  does  or 
can  a  ladder." 

Another  commenter  (Ex.  2-23)  stated 
that  all  ladders  should  have  a  minimiun 
rung  length  of  12  inches  in  order  to 
avoid  confusion. 

To  evaluate  this  point,  Issue  L-6  of 
the  hearing  notice  asked  if  OSHA 
should  revise  proposed 
§  1926.451(c)(5)(ii)  to  allow  rung  lengths 
less  than  IIV2  inches  where  the  rungs 
were  used  for  access  only.  The  SLA  (Ex. 
10;  Tr.  3/22/88,  p.  159)  supported  the 
IV/i-inch  width  requirement  explaining 
"lilt's  our  understanding  that  the  llVz- 
inch  width  was  required  •   *   *  to  allow 
the  workman  to  stand  on  a  nmg  with 
both  feet  *  *  *  (Aln  8-inch  rung  would 
not  be  wide  enough."  Similarly,  the 
SSFI  (Ex.  5a-19)  commented  that  its 
members  would  not  support  reducing 
"the  minimum  rung  width  from  IIV2 
inches  to  *  *  *  eight  inches."  They 
added  that  practical  usage  indicates  that 
11  V2-inch  ladder  rungs  are  appropriate. 

Bristol  Steel  and  Iron  Works,  Inc.  (Ex. 
13)  stated  that  scafi^old  rungs  that  were 
less  than  IIV2  inches  long  were 
acceptable  "if  they  provide  safe  access 
equivalent  to  that  of  a  ladder." 

Morgen  Scaffold's  notice  of  intention 
to  appear  at  the  hearing  (Ex.  5a-10), 
testimony  at  the  hearing  (Tr.  20-32,  3- 
22-88),  and  post-hearing  comments  (Ex. 
15),  stated  that  OSHA  should  either 
revise  the  proposed  rule  as  provided  in 
Issue  L-6  or  grandfather  the  existing 
Morgen  scaffolds  to  permit  continued 
use  of  the  8-inch  integral  rung  system. 

Morgen  contended  (Ex.  5a-10,  p.  2) 
that  its  scaffold  tower's  inte^l  rungs 
provide  a  safe  and  stable  footing  and 
handhold  for  workers  using  the  towers 
for  access  to  connection  points  for 
installation  and  removal  of  bracing  and 
accessories.  Morgen's  post-hearing 
comments  (Ex.  15,  p.  3)  further 


contended  that  the  Morgen  integral-nmg 
system  was  safer  than  those  requiring 
the  use  of  a  ladder  and  offiered  the 
following  rationale: 

Morgen  feels  that  the  tower  provides  a 
more  secure  area  firom  which  to  install  and 
remove  the  bracing  and  accessories  than 
would  a  ladder.  When  using  a  ladder  with 
any  type  of  scaffolding,  the  worker  is 
generally  further  from  the  connection  point 
and  must  shift  his  weight  off  the  ladder  to 
install  bracing. 

At  the  hearings,  Morgen 
acknowledged  that  at  no  time  are 
workers  able  to  put  both  feet  on  the 
same  eight-inch  rung  (Tr.  3/22/88,  p. 
25).  However,  Morgen  also  stated  that 
"the  size  of  the  Morgen  tower  allows  the 
worker  to  hug  the  tower,  which  is  more 
secure  than  merely  standing  with  both 
feet  on  one  rung"  (Ex.  15,  p.  3).  Morgen 
also  asserted  that  worker  activities, 
rather  than  an  arbitrary  dimension, 
should  be  the  main  consideration  (Ex. 
15,  p.  7).  OSHA  believes  that  the  IIV2- 
inch  dimension  is  not  an  "arbitrary 
dimension",  because  this  rung  size  is 
generally  recognized  as  necessary  to 
provide  workers  with  level  footing  of 
sufficient  size  to  enable  them  to  stand 
on  both  feet,  thus  avoiding  the  need  to 
balance  on  one  foot. 

Morgen  recognized  (Tr.  28)  that  it  is 
appropriate  for  employees  to  use 
personal  fall  arrest  or  positioning 
devices  while  transporting  or  installing 
scaffold  components.  Morgen 
recommends  that  personal  fall  arrest 
systems  be  used  to  protect  employees 
when  tower  inserts  are  being  added 
"because  the  worker  must  keep  both, 
hands  free  to  guide  the  inserts  into 
position"  (Ex.  15,  p.  6).  These  same 
systems  can  be  easily  used  during  other 
scaffold  erection  and  disassembly 
procedures. 

Morgen  also  stated  (Ex.  15,  p.  8)  as 
follows: 

Morgen  has  no  objection  to  the  institution 
of  an  industry  wide  requirement  for  the  use 
of  body  belts  while  installing  bracing,  stiff 
arms,  accessories  and  planking  firom  integral 
ladder  rungs.  Morgen's  objection  to  the 
language  currently  proposed  is  that  it  singles 
out  Morgen  and  implies  that  the  Morgen 
design  is  not  safe.  Morgen  objects  to  that 
characterization  and  feels  that  its  scaffold  is 
among  the  safest  in  the  industry.  The 
characteristics  which  OSHA  wants  to 
address,  concerning  the  safe  installation  of 
scaffold  elements  while  in  the  air,  are  not 
unique  to  the  Morgen  scaffold  and  do  not 
depend  upon  a  specified  rung  length. 

OSHA  agrees  that  the  concerns 
addressed  are  not  unique  to  Morgen 
scaffolds.  However,  OSHA  disagrees 
with  the  position  that  there  is  no 
practical  difi^erence  between  an  eight- 
inch  rung  where  an  employee  can  stand 


only  on  one  foot  and  must  hug  the  tower 
to  maintain  balance  and  an  llVz-inch 
rung  where  both  feet  may  be  placed  on 
a  single  rung.  OSHA  also  notes  that 
§  1926.1053(a)(4)(ii)  specifies  11  Vt 
inches  as  the  appropriate  minimum 
rung  length  on  portable  ladders. 

After  a  careful  evaluation  of  all  the 
comments  received,  OSHA  has 
determined  that  rungs  which  are  at  least 
8  inches  long  but  less  than  IIV2  inches 
long  can  be  used  safely  for  scaffold 
access,  because  while  climbing  or  ■ 
descending  the  employee  will  normally 
have  oifly  one  foot  on  a  rung  at  any 
given  time  and  the  8  inch  rungs  will 
accommodate  this.  However,  employees 
who  are  assigned  to  use  such  rungs  as 
work  platforms  must  be  provided 
additional  protection  by  the  use  of 
personal  fall  arrest  systems,  or  by 
positioning  device  systems,  which 
comply  with  §  1926.502.  This  additional 
safeguard  will  ensure  that  employees 
required  to  work  fi^m  rungs  less  than 
IIV2  inches  in  width  will  be  adequately 
protected  from  falling.  This  provision  of 
the  final  rule  has  been  revised 
accordingly. 

Final  rule  paragraph  (e)(6)(iv)  is 
identical  to  proposed  paragraph 
(c]{5)(iii),  except  that  the  term  "b&me" 
has  been  revised  in  the  final  rule  to  read 
"each  fiBme  section,"  so  that  the 
provision  clearly  addresses  situations 
where  end  fi-ames  are  joined  together, 
producing  non-uniform  spacing  in  the 
area  where  the  frames  are  joined.  OSHA 
was  concerned  that  the  proposal  could 
have  been  misinterpreted  to  require 
absolutely  uniform  spacing  for  the 
entire  height  of  the  scaffold.  That  was 
not  OSHA's  intent,  as  evidenced  by 
proposed  (c)(5)(v)  (final  rule  paragraph 
(e)(6)(vi))  which  prescribed  maximum 
spacing  of  rungs,  but  allowed  for  non- 
uniform spacing  caused  by  the  joining 
of  end  frames. 

Proposed  paragraph  (c)(5)(iv)  differed 
bom  final  rule  paragraph  (e)(6)(v)  in 
that  the  proposal  required  rest  platforms 
at  20-foot  intervals  instead  of  35-foot 
intervals.  This  revision  is  based  on  the 
response  to  Issue  28,  as  discussed  above 
in  relation  to  final  rule  paragraph 
(e)(2)(iii). 

Proposed  paragraph  (c)(5)(v)  differed 
from  final  rule  paragraph  (e)(6)(vi)  in 
that  the  proposal  required  16V2-inch 
instead  of  16y4-inch  maximum  spacing 
of  rungs.  This  change  reflects  input  from 
the  SSFI  (Ex.  2-367),  which  informed 
OSHA  that  16%  inches  is  the  current 
industry  guideline  for  rung  spacing.  In 
proposing  I6V2  inches  OSHA  intended 
to  recognize  the  large  number  of  frames 
already  in  existence  without  requiring  a 
significant  program  of  frame 
modification.  Therefore,  based  on  the 
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comment  indicating  that  I6V4  inches, 
not  I6V2  inches,  is  the  prevalent 
spacing,  and  because  the  additional  one- 
fourth-inch  spacing  is  not  believed  to  be 
significant,  OSHA  has  modified  the 
final  rule  to  Recognize  the  I6V4  inch 
spacing  limi(. 

Final  rule  paragraph  (e)(7)  provides 
that  all  steps  and  rungs  of  all  ladder  and 
stairway  typ*  access  shall  line  up 
vertically  with  each  other  between  rest 
platforms.  Proposed  paragraph  (c)(6) 
was  identical  except  that  the  final  rule 
has  added  ths  phrase  "of  all  ladder  and 
stairway  typ^  access"  so  that  the^nal 
rule  more  clearly  expresses  the  Agency's 
intent. 

Final  rule  paragraph  {e)(8)  provides 
that  direct  aQcess  to  or  from  another 
surface  shall  jbe  allowed  only  when  the 
pertinent  siutfaces  are  not  more  than  14 
inches  (36  cm)  apart  horizontally  and 
not  more  than  24  inches  (61  cm)  apart 
vertically.  It  |s  identical  to  proposed 
paragraph  (cj(7)  except  for  the  addition 
of  the  phrase^  "to  or  from  another 
surface"  and  I  some  other  minor  editorial 
changes.  Thd  14-inch  dimension  was 
chosen  to  be  jconsistent  with  proposed 
§  1926.451(bl(4)  (promulgated  as  final 
rule§1926.4Bl(b)(3)). 

The  24-incii  dimension  is  consistent 
with  final  rule  paragraphs  (e)(1), 
(e)(2)(ii)  and  j(e)(3)(i),  as  discussed     ^ 
above.  I 

Paragraph  (e)(9)  of  the  final  rule  sets 
access  requirements  for  employees 
erecting  or  d^mantling  supported 
scaffolds.  The  introductory  language  of 
paragraph  (eK9)  requires  employers  to 
comply  with  final  paragraphs  (e)(9)(i)- 
(iv)  starting  qn  September  2,  1997. 
OSHA  has  delayed  implementation  of 
this  paragraph  (as  well  as  paragraph 
(g)(2))  so  that  affected  employers  have 
sufficient  time  to  develop  and' 
implement  the  necessary  measures.  In 
addition,  thejdelayed  implementation 
allows  time  ror  OSHA  to  complete  work 
on  non-manqatory  Appendix  B, 
discussed  below,  whidi  will  provide 
examples  of  Considerations  that 
employers  cdmplying  with  paragraphs 
(e)(9)  and  (g)(2)  would  take  into 
account.  Paragraph  {e)(9)(i)  provides 
that  the  meails  of  access  for  erectors  or 
dismantlers  shall  be  determined  by  a 
competent  p#rson,  based  on  specific  site 
conditions  and  the  type  of  scaffold 
being  erected.  As  discussed  in  relation 
to  the  introdactory  text  of  final  rule 
paragraph  (ej,  while  the  Agency 
originally  proposed  to  exempt  erectors 
and  dismantlers  working  on  supported 
scaffolds  froi^  requirements  for  safe 
access,  carefil  review  of  the  record  has 
led  OSHA  to'the  conclusion  that  a 
competent  person  is  the  appropriate 
individual  to  decide  what  the 


appropriate  means  of  access  for  scaff'old 
erectors  and  dismantlers  is  on  any 
particular  job,  based  on  specific  site 
conditions. 

As  discussed  below  in  relation  to  final 
rule  §  1926.451(f)(7)  (effectively 
identical  to  existing  rule 
§  1926.451(a)(3)  and  proposed  rule 
paragraph  (d)(7)),  employers  are 
required  to  have  the  erection, 
dismantling  or  alteration  of  a  scaffold 
conducted  under  the  supervision  and 
direction  of  a  competent  person  who  is 
qualified  in  the  pertinent  subject  matter. 

OSHA  is  developing  non-mandatory 
Appendix  B,  which  will  be  added  at  a 
later  date,  to  provide  examples  of 
criteria  for  the  competent  person  to 
consider  when  evaluating  the  feasibility 
and  safety  of  the  options  for  providing 
safe  access.  This  final  rule  reserves 
Appendix  B  to  enable  OSHA  to  provide 
guidance  on  the  feasibility  of  providing 
safe  access  and  fall  protection  during 
erection  and  dismantling.  Once  that 
language  has  been  added,  access 
provided  in  accordance  with  non- 
mandatory  Appendix  B  will  be 
considered  to  meet  the  requirements  of 
this  provision. 

Paragraph  (e)(9)(ii)  of  the  final  rule 
requires  that  hook-on  or  attachable 
ladders  be  installed  as  soon  as  practical 
after  the  scaffold  erection  has 
progressed  to  the  point  permitting  their 
installation  and  use.  OSHA  has 
included  this  provision  because  the 
rulemaking  record  (Exs.  34-9,  34-10, 
34-12,  and  34-17)  indicates  that 
sectional  ladders  can  be  used  for  access 
once  adequate  support  is  available. 

Paragraph  (e)(9j(iii)  of  the  final  rule 
recognizes  that  the  end  frames  of 
tubular  welded  h^me  scaffolds  that 
meet  certain  requirements  can  be  safely 
used  as  a  means  of  access  for  scaffold 
erectors  and  dismantlers.  These 
requirements  are  based  on  section 
1637(n)(2)(C)  of  the  California  code,  as 
suggested  by  one  of  the  commenters  (Ex. 
2-23). 

Paragraph  (e)(9)(iv)  of  the  final  nile 
provides  Uiat  crossbracing  is  not  an 
acceptable  means  of  access  on  tubular 
welded  frame  scaffolds,  because 
crossbraces  are  designed  to  provide 
diagonal  stability  to  the  scaffold  and  are 
not  designed  to  withstand  the  forces 
that  could  be  applied  by  employees 
climbing  up  and  down  on  them.  This 
provision  is  consistent  with  ANSI 
A10.8,  section  4.18,  and  with  the 
general  prohibition  in  final  rule 
paragraph  (e)(1),  discussed  above.  This 
requirement  is  being  repeated  here  to 
ensure  that  the  users  are  aware  that  the 
prohibition  applies  to  scaffold  erectors 
and  dismantlers  as  well  as  to  scaffold 
users.  The  Agency  invites  interested 


parties  to  provide  OSHA  with 
suggestions  and  information  regarding 
appropriate  guidance  for  the  competent 
person. 

Paragraph  §  1926.451(f)    Use 

Paragraph  (f)  of  the  final  rule 
addresses  safe  work  practices  for  the  use 
of  scaffolds  and  the  activities  which 
take  place  on  scaffolds. 

Paragraph  (f)(1)  of  the  final  rule 
provides  diat  scaffolds  and  scaffold 
components  shall  not  be  loaded  in 
excess  of  their  maximum  intended  loads 
or  rated  capacities,  whichever  is  less. 
This  is  identical  to  proposed  paragraph 
(d)(1).  except  for  the  clarifying  phrase 
"whichever  is  less."  This  provision 
clarifies  and  consolidates  existing 
§§  1926.451(h)(1),  (i)(8),  (j)(l),  (s)(6), 
(t)(4).  (w)(l).  (x)(3)  and  (y)(l)(iii).  This 
final  rule  also  complements 
§  1926.451(a)(1),  which  requires  that 
scaffolds  be  capable  of  supporting  four 
times  the  maximum  intended  load 
without  failure.  Compliance  with  this 
rule  ensiu^s  that  the  scaffold's  capacity 
is  not  exceeded. 

A  commenter  (Ex.  2-64)  suggested 
deleting  the  term  "maximum  intended 
load."  OSHA  has  not  done  so  because, 
as  discussed  above  in  relation  to  the 
definition  of  this  term,  the  Agency 
believes  it  is  appropriate  to  take  into 
account  the  "expected"  burden  as  well 
as  the  burden  a  scaffold  "can"  support 
without  failure. 

Paragraph  (f)(2)  of  the  final  rule 
prohibits  the  use  of  shore  or  lean-to 
scaffolds.  The  final  rule  is  identical  to 
proposed  paragraph  (d)(2),  which  was 
based  on  existing  §  1926.451(a)(20). 
Such  scaffolds  are  not  properly 
designed  nor  properly  constructed,  and 
pose  a  serious  threat  to  anyone  working 
on  them.  The  two  commenters  (Exs.  2- 
23  and  2-308)  who  addressed  this 
provision  simply  agreed  with  the 
continued  prohibition  of  shore  and  lean- 
to  scaffolds. 

Paragraph  (f)(3)  of  the  final  rule 
requires  that  scaffolds  and  scaffold 
components  be  inspected  for  visible 
defects  by  a  competent  person  prior  to 
each  work  shift  and  after  any  occurrence 
which  could  affect  a  scaffold's  structural 
integrity.  Final  rule  paragraph  (f)(3)  is 
identical  to  proposed  paragraph  (d)(3), 
which  was  baseid  on  existing 
§§  1926.45(i)(7)  and  (k)(5).  Those 
existing  provisions  require  inspections 
of  certain  types  of  suspension  scaffolds. 
Given  the  importance  of  detecting 
defects  in  scaffolds  and  scaffold 
components,  OSHA  concludes  that  all 
scaffolds  need  to  be  inspected  at  the 
times  specified  in  the  final  rule. 

Issue  16  requested  comment  on  the 
proposed  frequency  of  scaffold 
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inspections  for  visible  defects  "prior  to 
each  workshift."  Two  commenters  (Exs. 
2-13  and  2-69)  stated  that  only  certain 
types  of  scaffolds  can  ba  fully  or 
partially  inspected  prior  to  each 
workshift.  Those  commenters  agreed 
that  two-point  suspension  scaffolds  can 
be  fully  inspected,  but  they  indicated 
that  such  an  inspection  could  not  be 
done  for  "tubular  welded  frame  scaffold 
covering  a  multi-story  building."  One  of 
them  (Ex.  2-13)  added  that  proposed 
§  1926.451(d)(3)  should  specify  the 
types  of  scaffolds  to  be  completely 
inspected  prior  to  each  workshift  and 
offered  suspension  and  small  supported 
scaffolds  as  examples.  The  other  (Ex.  2- 
69)  stated  that  inspecting  a  multi-story 
s^ffold  system  could  take  the  majority 
of  the  workshift. 

OSHA  acknowledges  that  the  amount 
of  time  needed  to  perform  visual 
inspection  may  depend  on  the  type  and 
size  of  the  scaffold  being  inspected. 
However,  OSHA  believes  that  it  is 
appropriate  for  the  proposed  inspection 
requirement  to  cover  all  types  of 
scaffolds,  because  any  scaffold  (or 
scaffold  component)  can  have  or 
develop  defects  which  would  pose 
hazards  for  employees  if  allowed  to 
remain  in  service  without  being 
inspected.  In  addition,  OSHA  believes 
that  the  time  to  conduct  a  careful 
inspection  for  "visible  defects"  will 
involve  a  reasonable  amount  of  time 
when  considered  in  relation  to  the  scale 
of  the  work  in  question. 

Another  commenter  (Ex.  2-64)  stated 
that  suspended  scaffolds  ("and 
associated  equipment")  should  be 
inspected  according  to  the 
manufacturer's  recommendations.  In 
addition,  this  commenter  provided  a 
copy  of  the  company's  recommended 
inspection  schedule  for  particular 
suspension  scaffold  components.  This 
commenter  also  stated  that  "improper 
maintenance  was  the  most  frequent 
cause  of  product  incidents." 

One  commenter  (Ex.  2-43)  stated  that 
the  "[ijnspection  procedures  for  swing 
stages  are  adequate"  but  that  "(wjeekly 
or  monthly  inspections  on  rolling  or 
stationary  scaffolds  should  be 
mandated."  Another  commenter  (Ex.  2- 
31)  responded  that  the  daily  inspections 
(prior  to  each  workshift)  were 
"appropriate  for  the  pumpjack 
scaffolding  user." 

Eight  commenters  (Exs.  2-15,  2-22, 
2-53,  2-70,  2-367,  2-368,  2-407,  and  2- 
465)  supported  specifying  scaffold 
inspection  frequency,  without  regard  to 
the  type  or  size  scaffold  inspected.  In 
particular,  a  commenter  (Ex.  2-22) 
stated  that  the  inspection  frequency 
should  be  no  more  "than  once  per  day 
or  after  an  occurrence."  Another 


commenter  (Ex.  2-53)  was  of  the 
opinion  that  scaffolds  and  scaffold 
components  should  be  inspected  for 
visible  defects  prior  to  each  use.  The 
ACCSH  recommended  that  scaffold 
inspection  should  take  place  prior  to 
use,  and  added  that  a  competent  person 
should  handle  the  inspection  (Tr. 
6/9/87, 136-138). 

The  SLA  (Ex.  2-368)  also  supported 
having  a  competent  person  perform  the 
inspection  but  stated  that  a  full 
inspection  was  not  "feasible  every  time 
a  worker  gets  on  a  scaffold."  The 
commenter  stated  that  "[ijnspection  is  a 
critical  factor  in  accident  prevention" 
and  agreed  that  the  daily  inspection, 
prior  to  each  workshift,  was 
appropriate.  The  SIA  also  discussed 
speciHc  occurrences  that  might  alter  the 
condition  of  a  scaffold,  explaining  that 
these  "would  include  unexplained 
shifting,  movement,  or  malfunction  of 
equipment  where  (the|  scaffold  is  a 
mechanical  device." 

In  addition,  the  SSFI  (Ex.  2-367) 
indicated  that  the  recommendation  for 
daily  inspection  coincided  with  the 
proposed  ANSI  AlO.8  requirements  for 
inspection.  They  added  that  a  scaffold 
should  be  inspected  when  it  "has  been 
altered,  either  by  accident  or  design." 
The  BCMALU  (Ex.  2-54)  supported 
the  inspection  of  scaffolds  and  their 
components  but  did  not  indicate  a 
preferred  interval  for  such  inspections. 

After  a  careful  review  of  these 
comments,  OSHA  has  determined  that 
inspections  conducted  by  a  competent 
person  before  each  shift  and  after  any 
occurrence  that  would  affect  the 
scaffold's  integrity  will  adequately 
protect  employees  working  on  scaft^olds 
and  ensure  that  defects  are  detected  in 
a  timely  fashion.  Given  the  variety  of 
scaffolds  and  situations  that  arise 
regarding  their  use,  the  Agency  believes 
that  specifying  the  inspection  fi^quency 
would  unnecessarily  limit  employers' 
flexibility. 

One  commenter  (Ex.  2-308)  stated 
that  all  inspection  results  should  be  in 
writing  and  be  signed  by  a  "competent 
person."  This  commenter  pointed  out 
that  the  duration  of  a  "workshift" 
needed  to  be  defined  if  inspection  was 
required  before  each  shift.  OSHA 
believes  that  such  dociunentation  is 
unnecessarily  burdensome,  especially  in 
light  of  §  1926.451(f)(4)  of  this  final  rule, 
which  requires  immediate  repair, 
replacement,  bracing,  or  removal  from 
service  of  any  scaffold  part  that  does  not 
meet  the  strength  requirements  of 
§  1926.451  (a)  or  (g).  In  addition,  the 
Agency  recognizes  that  the  length  of 
workshifts  varies  and  has  determined 
that  the  protection  afforded  by  this 
provision  is  heeded  whatever  the  length 


of  the  workshift.  Accordingly,  OSHA 
has  not  added  the  suggested  revisions. 

Several  commenters  (Exs.  2-37,  2-38, 
and  2-103)  stated  that  there  was  a  need 
to  define  "competent  person."  OSHA 
notes  that  a  general  definition  of  this 
individual  that  applies  to  all 
construction  work  already  exists  in 
§  1926.32.  Although  the  definition  of 
competent  person  in  that  section  applies 
to  all  construction  work,  OSHA  believes 
that  it  is  reasonable  to  repeat  this 
definition  of  "competent  person"  in  the 
final  rule,  as  a  matter  of  convenience  for 
the  user.  However,  the  Agency  notes 
that  the  criteria  for  a  "competent 
person"  depend  on  the  situation  in 
which  the  competent  person  is  working. 
For  example,  a  "competent  person"  for 
the  purposes  of  this  provision  must 
have  had  specific  training  in  and  be 
knowledgeable  about  the  structural 
integrity  of  scaffolds  and  the  degree  of 
maintenance  needed  to  maintain  them. 
The  competent  person  must  also  be  able 
to  evaluate  the  effects  of  occurrences 
such  as  a  dropped  load,  or  a  truck 
backing  into  a  support  leg  that  could 
damage  a  scaffold.  In  addition,  the 
competent  person  must  be 
knowledgeable  about  the  requirements 
of  this  standard.  A  competent  person 
must  have  training  or  knowledge  in 
these  areas  in  order  to  identify  and 
correct  hazards  encountered  in  scaffold 
work. 

Final  rule  paragraph  (f)(4)  requires 
that  any  part  of  a  scaffold  whose 
strength  has  been  reduced  to  less  than 
that  required  by  §§  1926.451(a)  shall  be 
immediately  repaired  or  replaced, 
braced  to  meet  those  provisions,  where 
appropriate,  or  be  removed  from  service 
until  repaired.  This  paragraph  applies 
whenever  a  scaffold  component,  for  any 
reason,  lacks  the  required  strength.  In 
particular,  under  this  provision 
employers  must  follow  through  to 
address  problems  identified  pursuant  to 
paragraph  (0(3)  of  this  section.  Proposed 
paragraph  (d)(4)  was  effectively 
identical  to  final  rule  paragraph  (f)(4), 
except  that  the  proposal  required  action 
only  when  a  competent  person 
determined  that  the  strength  of  a  part 
had  been  compromised,  and  provided 
only  for  bracing  of  a  part  or  its  removal 
from  service.  This  provision  of  the  final 
rule  thus  clarifies  and  consolidates 
existing  §§  1926.451  (a)(8)  and  (o)(6). 
The  proposed  paragraph  also  recognized 
bracing  as  an  acceptable  means  of 
compliance  because  OSHA  foresaw 
circumstances  where  the  removal  of  a 
damaged  component  could  be  extremely 
difficult  or  hazardous  due  to  its 
location.  However,  provision  for 
replacement  of  a  damaged  component 
was  inadvertently  left  out  of  the 
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§  1926.452(w) 
followed,  and 


proposal.  OSHA  has  included  it  in  the 
final  rule  so  tljat  the  text  clearly 
expresses  the  jAgency's  intent. 

Final  rule  pliragraph  (f)(5)  provides 
that  scaffolds  Shall  not  be  moved 
horizontally  Mfhile  employees  are  on 
them,  except  that  mobile  scaffolds  may 
be  moved  if  th  e  provisions  of 

for  mobile  scaffolds  are 
;  then  only  if  they  have 
been  designed  by  a  registered 
professional  engineer  specifically  for 
such  movemeiit.  Final  rule  paragraph 
(f)(5)  is  very  similar  to  the  proposed 
paragraph  (d)(5)  except  that  "laterally" 
has  been  changed  to  "horizontally"  for 
the  sake  of  clal-ity.  In  addition,  the 
proposed  exception  did  not  include 
scaffolds  designed  by  registered 
professional  engineers  specifically  for 
such  movemeiit.  The  proposed  rule  was 
intended  to  cckisolidate  and  reconcile 
existing  §§  19i6.45l(a)(3)  (any  scaffold 
movement  must  be  conducted  under  the 
supervision  of  a  competent  person),  (e) 
(6H8)  (criterii  i  for  moving  mobile 
scaffolds)  and  (p)(l)  (needle  beam 
scaffolds  shall  not  be  moved  while  in 
use). 

Two  commdnters  (Exs.  2-13  and  2- 
367)  suggestea  that  the  Agency  prohibit, 
in  all  instance^,  the  moving  of  mobile 
scaffolds  whet  employees  are  on  them, 
but  gave  no  splecific  rationale  for  their 
comments.  Th  9  Agency  is  not  acting  on 
these  suggestions  because  it  has 
determined  that  the  provisions  of  final 
rule  paragraph  §  1926.451(f)(7)  requiring 
a  competent  person  to  supervise  and 
direct  any  movement  of  a  scaffold,  and 
the  requirements  of  §  ig26.452(w), 
which  specifiOally  address  the 
movement  of  diobile  scaffolds,  will 
provide  adequate  protection  for 
employees.  In  (addition,  the  Agency 
believes  that  liaking  employees  climb 
up  and  down  ^e  scaffold  every  time  it 
is  moved  could  actually  expose  them  to 
greater  risk  of  tailing  than  remaining  on 
a  scaffold  that  is  being  moved  under  the 
direction  of  a  competent  person  in 
accordance  wip  the  requirements  of 
§  1926.452(w) 

The  SIA  (EJd  2-368)  recommended 
that  OSHA  add  another  exception  for 
some  suspension  scaffolds  which  are 
designed  to  ba  moved  horizontally 
while  occupied.  The  commenter  cited  as 
an  example  scpffolds  used  for  the 
construction  oif  bridges  and  other 
similar  steel  structures  where  it  is 
impossible  to  nove  the  scaffold  at  the 
ground  level. '  'he  final  rule  allows  this 
type  of  scaffoli  i  to  be  moved 
horizontally  if  the  scaffold  has  been 
designed  for  s  ich  movement  by  a 
registered  pro  sssional  engineer. 

Paragrapn  (f  (6)  of  the  final  rule 
addresses  the  ise  of  scaffolds  near 


exposed  and  energized  power  lines.  In 
particular,  this  paragraph  requires 
employers  to  maintain  clearance 
between  power  Unes  and  scaffolds, 
including  any  conductive  materials  on 
the  scaffold.  The  minimum  clearance  for 
all  uninsulated  lines  and  for  insulated 
lines  of  more  than  300  volts  is  10  fiaet. 
The  minimum  clearance  for  insulated 
lines  of  less  than  300  volts  is  3  feet.  In 
addition,  final  rule  paragraph  (f)(6)(i) 
provides  that  scaffolds  and  materials 
may  be  closer  to  power  lines  than 
specified  above  only  where  necessary  to 
do  the  work,  and  only  after  the  utility 
company  or  electrical  system  operator 
has  been  notified  of  the  need  to  work 
closer  and  the  utility  company  or 
electrical  system  operator  has 
deenergized  the  lines,  relocated  the 
lines,  or  installed  protective  coverings 
to  prevent  accidental  contact  with  the 
lines. 

The  final  rule  provisions  in  paragraph 
(f)(6)  are  very  similar  to  those  in 
proposed  paragraph  (d)(6),  except  that 
the  final  rule  addresses  materials  used 
on  scaffolds;  provides  an  exception  for 
situations  where  the  employer  has. 
contacted  the  utility  company  to  have 
power  lines  de-energized,  relocated  or 
covered  to  prevent  accidental  contact; 
and  sets  three  feet,  rather  than  two  feet, 
as  the  minimum  clearance  between 
scaffolds  and  insulated  lines  of  less  than 
300  volts.  OSHA  has  also  editorially 
revised  this  provision  for  the  sake  of 
clarity. 

The  first  two  changes  noted  above 
were  made  based  on  input  received  in 
response  to  Issue  L-5  of  the  hearing 
notice  (53  FR  2051).  First,  the  ACCSH 
(Tr.  6/9/87,  p.  204)  suggested  that  OSHA 
revise  proposed  §  1926.451(d)(6)  to 
reflect  concern  that  conductive  material 
handled  on  a  scaffold  might  contact 
exposed  and  energized  lines  even  if  the 
scaffold  itself  did  not.  To  this  end,  the 
ACCSH  recommended  that  the 
introductory  language  of  proposed 
§  1926.451(d)(6)  read  as  follows: 

Scaffolds  shall  not  be  erected,  used  or 
moved  in  such  a  way  that  they  or  any 
conductive  material  handled  on  them  can 
come  closer  to  exposed  and  energized  power 
linesihan  as  follows:*  *  *. 

The  Edison  Electric  Institute  (EEI) 
testified  (Tr.  190.  3-22-88)  in  favor  of 
the  suggested  language,  stating  "[w]e 
also  support  your  contention  that  any 
conductive  extension  or  persons  moving 
on  that  scaffold,  the  platform,  should 
also  comply  [with]  10  feet." 

Second,  a  commenter  (Ex.  2-103) 
suggested  that  the  Agency  require 
employers  to  notify  the  power  company 
when  scaffolds  are  to  be  erected  near 
energized  power  lines  and  request  that 


the  power  company  de-energize  the  line 
or  provide  protective  covering  to 
prevent  accidental  contact. 

In  Hearing  Notice  Issue  L-5,  OSHA 
indicated  its  expectation  that  adding  the 
suggested  language  would  provide 
primary  employee  protection  ftx)m 
electrical  shock  hazards.  The  Agency 
further  indicated  that  proposed 
paragraph  (d)(6)  would  apply  if  the 
affected  employer  could  not  obtain 
assurances  from  the  utility  company 
that  the  lines  had  been  de-energized  or 
adequately  protected  from  contact. 

The  SIA  testified  (Tr.  158,  3-22-88) 
that  the  suggested  Issue  L-5  wording 
was  too  vague  and  recommended  that 
specification-type  language,  rather  than 
performance-oriented  terminology, 
"may  be  more  practical  and  enforceable^ 
when  you  are  dealing  with  exposure  of 
this  type."  The  SIA  ftulher  stated: 

We  certainly  do  have  the  hazard  there, 
particularly  in  people  erecting  the  scafTolds 
and  people  working  on  them.  There's  a  great 
problem  when  people  go  out  to  erect  a 
scaffold  around  a  building,  there  is  high 
voltage  wire  close  by.  The  question  has 
always  been,  well  how  close  can  we  get  to 
it?  Based  on  California  in  their  table  in  some 
instances  they  say  6  feet.  Some  people  say 
that  is  too  close  and  I  don't  know  but  I  think 
that  is  really  something  you  need  to  address 
to  get  input  from  people  who  are  experts  in 
that  area  (Tr.  169). 

EEI  testified  (Ex.  11;  Tr.  180,  3/22/88) 

that  OSHA  should  promulgate  the 

proposed  ten-foot  minimum  clearance 

between  a  scaffold  and  energized  and 

exposed  power  lines;  that  the 

installation  of  protective  devices  on  the 

power  lines  be  done  by  "trained  utility 

line  technicians";  that  the  ten  foot 

proximity  rule  should  apply  to  "any 

conductive  extension  or  persons"  on  a 

scaffold  (Tr.  190-191);  and  that  the 

Hearing  Notice  Issue  L-5  language 

regarding  protective  coverings  for 

energized  lines  was  "not  a  safe  standard 
*  *  *>• 

In  addition,  EEI  supported  requiring 
employers  to  notify  utilities  before 
erecting  scaffolds  in  proximity  to 
energized  lines,  so  that  the  utilities 
could  determine  how  to  protect  scaffold 
workers.  EEI  also  stated  (Tr.  181): 

Any  final  standard  must  make  it  clear  that 
the  10  foot  or  more  clearances  are  to  be 
observed  unless  the  line  is  deenergized  or 
unless  the  utility  plainly  advises  the 
employer  that  it  is  safe  for  the  particular 
condition  involved  to  erect  a  scaffold  in 
closer  proximity  to  the  lines  than  the  10  feet 
allowed. 

It  must  also  be  made  clear  in  the  final 
standard  that  the  utility  will  have  no 
obligation  to  be  (delenergized  or  to  take  steps 
to  protect  lines  and  that,  if  the  utility  deems 
it  appropriate  to  do  neither,  that  the  10-foot 
clearance  distance  as  a  minimum  *  *  *  must 
be  observed. 
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The  EEI  described  the  procedures  by 
which  employers  contact  utilities  when 
employees  need  to  work  in  proximity  to 
energized  lines,  as  follows: 

In  Wisconsin  as  part  of  a  one-call  system 
that  originated  for  digging  in  the  ground  to 
avoid  contact  with  buried  facilities.  We  have 
incorporated  notification  for  all  electric 
facilities.  So  contractors  in  Wisconsin  who 
are  approaching  a  job  where  they  detect  the 
presence  of  overhead  conductors  can  use  the 
one-call  system  to  notify  the  utility  of  their 
intent  to  work.  And  within  72  hours  the 
utility  comes  out  and  inspects  and  tells  them 
what  they  are  proposing  is  reasonable  or  not 
I  am  sure  there  are  other  states  with  similar 
provisions  (Tr.  187). 

in  response  to  a  question  about  how 
work  could  proceed  when  a  scaffold 
must  be  erected  within  ten  feet  of  an 
energized  line  and  the  utility  refuses  to 
de-energize  the  line,  EEI  testified  (Tr. 
198)  that  the  architects  and  planners  for 
the  structure  should  consider  the  line 
when  planning  the  project.  Otherwise, 
he  added,  there  "*  *  *  would  have  to 
be  a  delay  until  some  appropriate 
protection  or  alternate  feed  for  that 
facility  was  established." 

Bristol  Steel  (Exs.  5a-3  and  13) 
supported  focusing  attention  on  the 
safeguards  necessary  to  address 
problems  associated  with  power  lines, 
stating  that  the  proposed  language  to 
require  maintaining  a  safe  distance  from 
power  lines  or  de-energizing  the  lines  to 
protect  employees  from  the  lines  was 
warranted. 

The  SSFI  (Ex.  5a-19)  expressed 
support  for  the  proposed  requirement 
that  an  appropriate  distance  be 
maintained  between  scaffolds  and 
energized  power  lines. 

The  third  substantive  change  made  in 
the  final  rule  to  proposed  paragraph 
(d)(6)  was  the  revision  of  proposed 
paragraph  (d)(6)(iii)  to  increase  the 
minimum  clearance  between  scaffolds 
and  lines  to  3  feet  instead  of  2  feet.  This 
change  was  based  on  the  1990  editions 
of  two  national  consensus  standards,  the 
National  Electrical  Safety  Code  (NESC) 
and  the  National  Electrical  Code  (NEC). 

NESC  Rule  234C  specifies  clearances 
from  the  nearest  conductive  surface  to 
the  nearest  surface  of  a  building  or  its 
projections  or  its  attachments 
(scaffolds).  The  required  horizontal 
clearance  to  buildings  is  intended  to 
provide  adequate  working  space 
between  the  conductors  or  cables  and 
the  building  surface  to  permit  workers 
with  small  hand  tools  to  conduct 
maintenance  on  a  building  or  other 
structure.  Trained  workers  using 
specialized  maintenance  tools  would 
also  be  provided  with  adequate 
clearance. 


Specifically,  NESC  Rule  24C3c(2) 
states  the  following: 

Service-drop  conductors  shall  not  be 
readily  accessible,  and  when  not  in  excess  of 
750  volts,  they  shall  have  a  clearance  of  not 
less  than  3  feet  in  any  direction  from 
windows,  doors,  porches,  fire  escapes,  or 
similar  locations. 

Section  24C3c(2)  was  added  in  the 
1984  edition  of  the  NESC  to  be 
consistent  with  Article  230-24(c)  of  the 
NEC.  Article  230  of  the  NEC  covers 
service  conductors. 

hi  the  NEC,  Article  230-24(c)  covers 
clearances  of  all  overhead  service-drop 
conductors,  and  simply  refers  to  Article 
230-9,  "Clearances  from  Building 
Openings."  Article  230-9,  based  on  no 
wind  loading,  states  the  following: 
"Service  conductors  installed  as  open 
conductors  or  multiconductor  cable 
without  an  overall  outer  jacket  shall 
have  a  clearance  of  not  less  than  3  feet 
from  windows,  doors,  porches,  fire 
escapes,  or  similar  locations." 

With  no  wind  loading,  the  horizontal 
clearance  from  the  scaffold  to  the 
service  conductors  must  be  at  least  3 
.  feet.  Where  wind  loading  might  cause 
the  conductor  to  be  displaced,  the 
original  clearance  distance  must  be 
expanded  to  assure  that  at  least  3  feet  of 
clearance  is  maintained  between  the 
scaffold  and  the  displaced  conductor. 

Paragraph  (f)(7)  of  the  final  rule 
provides  that  scaffolds  shall  only  be 
erected,  moved,  dismantled,  or  altered 
under  the  supervision  and  direction  of 
a  competent  person.  That  paragraph 
further  provides  that  the  listed  activities 
shall  be  performed  only  by  experienced 
and  trained  employees  selected  for  such 
work  by  the  competent  person.  This 
provision  is  similar  to  proposed 
paragraph  (d)(7),  which  was  effectively 
identical  to  existing  §  1926.451(a)(3). 

OSHA  received  one  comment  (Ex.  2- 
23)  which  recommended  the  addition  of 
"and  direction"  between  the  words 
"supervision"  and  "of  because  it 
would  otherwise  infer  that  the 
supervision  need  not  be  at  the  scene 
directing  the  work.  OSHA  believes  such 
direct  supervision  is  necessary,  and  has 
revised  the  final  rule  to  clarify  this 
point.  This  commenter  also  suggested 
that  a  qualified  person  rather  than  a 
competent  person  be  required  by  this 
provision.  The  commenter  defined  a 
qualified  person  as  "a  person  designated 
by  the  employer  who  by  reason  of 
experience  or  instruction  is  familiar 
with  the  operation  to  be  performed  and 
the  hazards  involved."  OSHA 
acknowledges  that  the  proposed 
language  does  not  clearly  address  the 
qualifications  of  a  competent  person 
charged  with  directing  scaffold  work. 


Therefore,  the  Agency  has  revised  the 
language  to  indicate  clearly  that  the 
competent  person  must  be  "qualified" 
(as  defined  in  §  1926.32(m))  in  the 
subject  matters  for  which  that  person 
has  responsibility. 

The  Agency  has  also  clarified  that  the 
actual  work  be  performed  by 
experienced  and  trained  employees, 
selected  by  the  competent  person.  This 
change  is  based  on  an  ACCSH 
recommendation  (Tr.  88-92,  6  0  87).  In 
particular,  a  member  of  the  Advisory 
Committee  stated  "it  needs  to  be 
employees  that  are  properly  trained  and 
experienced  being  the  only  ones 
allowed  to  do  this  kind  of  work."  OSHA 
agrees  with  this  recommendation 
because,  unlike  other  individuals  on  a 
finished  scaffold,  erectors  and 
disassemblers  are  exposed  to  the 
hazards  of  working  on  a  partially 
completed  structure,  and  a  competent 
person  is  needed  to  select  the  proper 
individuals  to  do  this  work. 

Paragraph  (f)(8)  of  the  final  rule 
provides  that  employees  are  prohibited 
from  working  on  scaffolds  covered  with 
snow,  ice,  or  other  slippery  material 
except  as  necessary  for  removal  of  such 
materials.  This  provision  is  identical  to 
proposed  paragraph  (d)(8),  which  was 
intended  to  clarify  existing 
§  1926.451(a)(17).  The  existing  standard 
simply  required  that  "slippery 
conditions  on  scaffolds  shall  be 
eliminated  as  soon  as  possible  after  they 
occur." 

The  Agency  recognizes  that  the 
situation  addressed  by  this  provision 
differs  from  situations  where  workers 
could  be  required  to  work  on  scaffolds 
during  storms  or  high  winds,  which  is 
addressed  by  §  1926.451(f)(12) 
(discussed  below).  OSHA  notes  that 
snow  and  ice  removal  can  be  done  from 
ground  level  on  one  level  built-up 
scaffolds  (approximately  6  feet)  and  on 
suspended  scaffolds,  since  they  are 
usually  accessed  at  ground  level.  When 
dealing  with  a  two  or  more  level  built- 
up  scaffold,  removal  of  slippery  material 
would  be  conducted  above  the  10-foot 
trigger  height  requiring  normal  fall 
protection  precautions.  On  the  other 
hand,  work  on  scaffolds  during  storms 
or  high  winds  poses  a  much  greater  risk 
of  falling  for  workers,  especially  on  tall 
scaffolds  where  wind  velocity  can  be 
much  greater  than  at  ground  level.  In 
these  situations,  materials  handling,  or 
even  normal  activities  such  as  walking, 
are  adversely  affected  to  the  point  where 
guardrails  alone  might  not  be 
sufficiently  protective.  Under  these 
circumstances,  the  Agency  intends  the 
competent  person  to  determine  if  the 
work  can  be  done  safely,  and  the 
employer  to  ensure  that  those 
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employees  lare  provided  extra  protection 
through  the  use  of  personal  fall  arrest 
systems  or  wind  screens.  This  provision 
is  discussed  further  below. 

Paragraph  (f)(9)  of  the  final  rule 
requires  that,  where  swinging  loads  are 
being  hoisted  on,  to,  or  near  scaffolds 
such  that  the  loads  could  contact  the 
scaHold,  tat  lines  or  equivalent 
measures  soall  be  utilized  to  stabilize 
the  loads.  This  provision  is  effectively 
identical  to  proposed  paragraph  (d)(9). 
The  pro{)05i^  rule  was  based  on 
§  1910.28(ai(15),  which  requires  tag 
lines  only  \(rhen  loads  are  being  hoisted 
onto  the  scaffold.  The  provision  covers 
all  hoistingi  operations  in  proximity  to 
scaffolds,  b^ause  a  swinging  load  can 
pose  a  hazard  regardless  of  its 
destination,  OSHA  has  made  a  minor 
editorial  revision  to  the  proposed  rule 
for  the  sakel  of  clarity. 

Final  rulf  paragraph  (f)(10)  requires 
that  support  ropes  used  with  adjustable 
suspension  scaffolds  have  sufficient 
diameter  for  functioning  of  the  brakes 
and  the  hoi^t  mechanism.  As  discussed 
above  in  relation  to  final  rule 
§  1926.451(b),  OSHA  has  relocated  this 
provision,  which  is  effectively  identical 
to  proposed  paragraph  (a)(4)(i),  to 
consolidate  the  requirements  for  rope 
used  with  suspension  scaffolds. 

Paragraph  (mil)  of  the  final  rule 
requires  that  suspension  ropes  be 
shielded  when  a  heat-producing  process 
is  performed-  When  acids  or  other 
corrosive  siibstances  are  used  on  a 
scaffold,  the  ropes  shall  be  shielded, 
treated  to  protect  against  the  corrosive 
substances,  I  or  shall  be  of  a  material 
which  is  nqt  adversely  affected  by  the 
substance  hieing  used.  This  provision  is 
identical  to  proposed  paragraph  (d)(10). 
The  proposal  was  essentially  the  same 
as  existing  f  1926.451(a)(18),  which 
prohibits  tHs  use  of  any  heat  producing 
process  on  $caffolds  supported  by  fiber 
or  synthetiq  rope  and  requires  that  only 
treated  or  p^-otected  fiber  or  synthetic 
ropes  be  us^d  near  corrosive  substances. 
Unlike  the  Existing  rule,  the  revised 
standard  allows  the  use  of  heat 
producing  processes,  as  long  as  the 
ropes  are  shjielded.  The  provisions  for 
protection  <)f  scaffolds  and  their 
components  from  corrosive  substances 
and  from  h^at-producing  processes  are 
consistent  ^^ith  ANSI  AlO.8-1988, 
Sections  4.27  and  4.28,  respectively. 

Final  rule  paragraph  (f)(12)  prohibits 
work  on  or  from  scaffolds  during  storms 
or  high  winds  unless  a  competent 
person  has  determined  that  it  is  safe  for 
employees  <o  be  on  the  scaffold  and 
these  employees  are  protected  by  a 
personal  fal  1  arrest  system  or  wind 
screens.  Wi  [id  screens  shall  not  be  used 
unless  the  s  caffold  is  secured  against  the 


forces  imposed.  The  proposed  rule 
(paragraph  (d)(ll))  was  based  on  general 
industry  regulation  §  1910.28(a)(18), 
which  provides  that  employees  shall  not 
work  on  scaffolds  during  storms  or  high 
winds. 

Proposed  paragraph  (d)(ll)  prohibited 
work  on  scaffolds  during  storms  or 
when  wind  speeds  exceeded  40-mph, 
unless  body  belt  or  harness  systems 
were  used  or  wind  screens  were  erected. 
The  proposed  rule,  like  the  final  rule, 
provided  that  wind  screens  could  only 
be  used  if  the  scaffold  was  seciu«d 
against  the  forces  imposed.  Issue  6  of 
the  NPRM  requested  comments  on 
whether  the  proposed  40-mph  limit  was 
appropriate  and  on  how  to  measure  the 
wind  speed. 

Two  commenters  (Exs.  2-22  and  2- 
53)  supported  the  proposed  40-mph 
limit.  Two  other  commenters  (Exs.  2-13 
and  2-41)  stated  that  25  mph  would  be 
a  more  appropriate  limit.  Other 
commenters  (Exs.  2-54  and  2-64)  stated 
that  40  mph  is  too  high  a  limit,  because 
of  the  dangers  high  winds  present,  but 
did  not  suggest  an  alternative  limit.  Two 
commenters  (Exs.  2-64  and  2-368) 
stated  that  no  specific  limit  should  be 
set  because  of  the  variations  in  wind 
speed  from  ground  level  to  higher 
elevations,  and  from  building  side  to 
building  side.  Several  commenters  ftt>m 
the  AGC  (Exs.  2-20,  2-55,  2-70,  2-390, 
and  2-516)  stated  that  contractors  are 
presently  using  "good  judgement"  in 
determining  when  work  should  cease 
and  that  there  are  no  statistics  to  show 
otherwise. 

The  SSn  and  the  SIA  (Exs.  2-367  and 
2-368)  stated  that  the  most  recent  draft 
language  used  in  the  ANSI  AlO.8 
standard  should  be  used.  As  adopted, 
ANSI  A10.&-1988,  Section  4.22, 
provides  "(wjorkers  shall  not  work  on 
scaffolds  during  storms  or  high  winds." 
In  particular,  the  SSFI  (Ex.  2-367)  stated 
"(tlhere  are  too  many  variables  for  a 
specific  wind  speed  to  be  determined  by 
a  governmental  agency."  That 
commenter  also  recommended  that 
OSHA  use  the  term  "high  wind" 
without  specifying  a  wind  speed,  and 
that  the  Agency  let  individual  workers 
determine  if  the  work  should  be 
performed  under  those  conditions.  The 
SIA  (Ex.  2-368)  stated  "a  set  limit  of 
mph  can  be  misleading  and  dangerous 
in  that  the  wind  velocity  can  be  15  mph 
or  lower,  yet  the  side  of  the  building  die 
men  are  working  on  can  have  gusts  in 
excess  of  40  mph.  *  *  *  Wind  will  vary 
on  each  side  of  a  building." 

The  ACCSH  (Tr.  65-79.  6/9/87) 
recommended  that  the  determination  of 
wind  hazard  should  be  made  by  a 
"competent  person."  OSHA  agrees  that 
designating  a  competent  person  to 


evaluate  wind  conditions  is  the 
appropriate  way  to  ensure  that  all  the 
relevant  information  and  the  unique 
aspects  of  work  locations  are 
considered.  OSHA  believes  this  is  a 
more  appropriate  way  to  address  the 
problem  than  simply  specifying  a  speed 
limit  without  regaird  to  other  factors. 
Accordingly,  the  Agency  has  revised  the 
final  rule  to  reflect  the  ACCSH 
suggestion  to  use  a  competent  person 
and  the  suggestions  to  use  the  ANSI 
language. 

Final  rule  paragraph  (fHl3)  provides 
that  debris  shall  not  be  allowed  to 
accumulate  on  platforms,  where  it  could 
pose  a  slip,  trip,  or  fall  hazard  to 
employees  on  or  below  the  platform. 
This  provision  is  identical  to  proposed 
paragraph  (d)(12),  which  was  based  on 
existing  §  1910.28(a)(20).  This  provision 
is  consistent  with  ANSI  AlO.8-1988. 
Section  4.24. 

Final  rule  paragraph  (f)(14)  provides 
that  makeshift  devices,  such  as  but  not 
limited  to  boxes  and  barrels,  shall  not  be 
used  on  top  of  scaffold  platforms  to 
increase  the  working  level  height  of 
employees.  The  Agency  has  concluded 
that  these  makeshift  devices  will  not 
meet  the  pertinent  criteria  of  this  final 
rule,  in  terms  of  strength  and  stability. 

Final  rule  paragraph  (f)(15)  prohibits 
the  use  of  ladders  on  scaffolds  to 
increase  the  employee's  working  level 
except  when  the  employees  are  on  large 
area  scaffolds  and  the  ladder  is  used  in 
accordance  with  the  applicable 
provisions  of  final  rule  paragraph 
(f)(15)(i)-(iv),  discussed  below. 

The  corresponding  paragraph  in  the 
proposal  provided  simply  that  ladders 
and  makeshift  devices  not  be  used  to 
increase  scaffold  working  heights.  This 
provision  was  intended  to  ensure  that 
workers  were  provided  with  a  secure 
work  platform,  and  to  eliminate  the 
hazard  of  tipping  caused  by  portable 
ladders  exerting  a  sideways  thrust  on 
scaffold  systems.  The  pertinent 
provisions  are  consistent  with  the 
corresponding  language  in  ANSI  A10.8- 
1988,  Section  4.29. 

NPRM  Issue  29  requested  public 
comment  on  the  need  for  the  proposed 
prohibition  against  the  use  of  ladders  on 
scaffolds.  Three  commenters  (Exs.  2-40, 
2-53,  and  2-69)  favored  the  use  of 
body/safety  belts  in  such  situations.  Of 
these  three,  both  NIOSH  (Ex.  2-40)  and 
another  commenter  (Ex.  2-69)  noted 
that  there  would  be  no  need  to  prevent 
the  tipping  of  a  scaffold  from  sideways 
thrust  exerted  by  a  ladder  if  the  scaffold 
were  secured  laterally.  Those 
commenters  added  that  employees 
working  above  the  guardrail  system 
could  be  guarded  from  falls  by  using  a 
body  belt.  In  addiUon.  NIOSH  (Ex.  2-40) 
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provided  examples,  noting  that  tiebacics, 
guys,  or  braces  would  be  used  to  secure 
a  scaffold.  NIOSH  also  suggested  that 
OSHA  consider  requiring  "fonn 
scaffolds"  to  be  near  the  top  of  concrete 
forms.  The  commenter  indicated  that 
this  would  "eliminate  the  need  for 
workers  to  be  above  the  scaffold  fall 
protection  system."  However,  NIOSH 
stated  that  no  data  exist  to  support  this 
recommendation  concerning  form 
scaffolds.  The  other  commenter  (Ex.  2- 
53)  who  supported  the  use  of  personal 
fall  arrest  systems  stated  "safety  belts 
must  be  used"  when  ladders  or  other 
devises  are  used  on  top  of  scaffolds  to 
increase  the  working  level  heights  of 
employees. 

One  commenter  (Ex.  2-15)  favored  the 
proposed  prohibition  of  the  use  of 
ladders  or  makeshift  devices  to  raise  the 
working  level  of  employees,  provided 
that  the  prohibition  pertains  only  to 
scaffolds  subject  to  tipping  that  do  not 
completely  cover  an  enclosed  area.  In 
particular,  this  commenter  stated  that 
the  proposed  prohibition  should  not 
apply  to  scaffolds  built  from  wall  to 
wall  with  the  entire  floor  area  covered 
and  with  a  completely  decked  top  (in 
effect,  a  large  area  scaffold)  from  which 
several  trades  could  use  ladders  or  small 
scaffolds  to  do  their  work,  bi  addition, 
two  commenters  (Exs.  2-1  and  2-54) 
who  addressed  proposed  paragraph 
(d)(13),  rather  than  Issue  29,  indicated 
that  ladders  can  be  used  on  large  area 
scaffolds  when  additional  precautions 
are  taken. 

One  commenter  (Ex.  2-64)  supported 
applying  the  proposed  prohibition  to 
suspended  scaffolds  but  did  not  address 
other  scaffolds.  Another  commenter  (Ex. 
2-13)  stated  that  no  ladder  or  makeshift 
device  "should  be  used  to  increase  the 
height  of  a  scaffold." 

In  addition,  four  commenters  (Exs.  2- 
29,  2-43,  2-367  and  2-368)  explicitly 
and  unconditionally  supported  the 
proposed  prohibition.  Two  commenters 
(Exs.  2-29  and  2-43)  very  briefly  stated 
that  the  use  of  ladders  and  makeshift 
devices  on  top  of  scaffolds  to  raise 
working  levels  should  be  prohibited. 
The  SSFI  (Ex.  2-367)  supported  the 
proposed  prohibition  and  stated  that  the 
use  of  ladders  and  makeshift  devices  on 
top  of  sca^olds  makes  scaffold  systems 
unstable.  The  SIA  (Ex.  2-368)  supported 
the  proposed  prohibition  and  stated  that 
accident  statistics  "reveal  a  number  of 
injuries  and  fatalities  due  to  workers 
improvising  ladders  and  makeshift 
devices  to  obtain  greater  working 
heights  from  scaffolds." 

After  carefully  considering  the  above 
comments  and  the  recommendation 
from  the  A(XSH,  OSHA  lias  determined 
that  the  proposed  prohibition  of  the  use 


of  ladders  and  makeshift  devices  on  top 
of  scaffolds  is  necessary  to  ensure 
employee  safety.  However,  the  Agency 
has  also  determined  that  the  use  of 
ladders  on  large  area  scaffolds  is 
consistent  with  efforts  to  ensure 
employee  safety.  As  noted  above  in  the 
discussion  of  the  definition  for  "Large 
area  scaffold",  these  scaffolds  cover 
substantially  the  entire  work  area,  and 
are  basically  equivalent  to  working  on  a 
floor  or  large  deck  of  a  structure,  where 
ladders  can  be  used  safely.  Therefore, 
the  final  rule  prohibits  the  use  of 
makeshift  devices  on  all  scaffolds  and 
prohibits  the  use  of  ladders  on  scaffolds 
other  than  large  area  scaffolds. 
Furthermore,  the  OSHA  has 
determined  that  the  requirements  in 
proposed  §  1926.451(d)(13),  which 
addressed  the  use  of  both  ladders  and 
makeshift  devices  in  one  provision, 
should  be  separated  into  two  paragraphs 
so  that  the  final  rule  clearly  expresses 
the  Agency's  regulatory  intent.  The 
proposed  rule  has  been  revised 
accordingly. 

Final  rule  paragraph  (f)(15)(i) 
provides  that  when  a  ladder  is  placed 
against  a  structure  which  is  not  a  part 
of  the  scaffold,  the  scaffold  must  be 
secured  against  the  sideways  thrust 
exerted  by  the  ladder.  This  provision 
was  suggested  by  NIOSH  and  other 
commenters  on  Issue  29.  In  addition, 
paragraphs  (f)(15)  (ii)  through  (iv) 
require  that  the  platform  units  be 
secured  to  the  scaffold  to  prevent  them 
from  moving;  that  the  ladder  legs  are  all 
on  the  same  platform  unit  unless  other 
means  have  been  provided  to  stabilize 
the  ladder  against  platform  unit 
deflection;  and  that  the  ladder  legs  be 
secured  to  prevent  them  from  slipping 
and  being  pushed  off  the  platform  unit. 
These  provisions  are  based  on 
suggestions  made  by  commenters  on 
Issue  29,  as  discussed  above. 

The  Agency  believes  that  compliance 
with  these  provisions  will  prevent  the 
tipping  and  instability  hazards  that  led 
OSHA  to  propose  a  prohibition  against 
the  use  of  ladders  on  all  scaffolds,  and 
has  revised  the  final  rule  accordingly- 
Final  rule  paragraph  (f)(16)  provides 
that  platform  units  shall  not  deflect 
more  than  1/60  of  the  span  when 
loaded.  This  provision  is  identical  to 
proposed  paragraph  (d)(14),  and  is 
intended  to  limit  the  amount  platform 
units  can  deflect  under  load  without 
becoming  overstressed  and  without 
their  ends  being  pulled  from  their 
supports. 

Final  rule  paragraph  (f)(17)  requires 
employers  to  reduce  the  possibility  of 
welding  current  arcing  through 
suspension  wire  rope  while  employees 
are  performing  welding  from  siispended 


scaffolds  by  insulating  the  suspended 
platform  and  its  rigging.  OSHA  is 
adding  this  new  provision  to  protect 
employees  from  the  electrocution  and 
platform  collapse  hazards  posed  by 
arcing  welding  current.  In  particular, 
the  Agency  requires  that  employers  rig 
affected  scaffolds  with  insulated 
thimbles  (paragraph  (f)(17)(i)),  insulated 
wire  rope  (paragraph  (0(17)(ii)),  and 
insulated  hoist  mechanisms  (paragraph 
(0(17)(iii)).  This  paragraph  also  specifies 
precautions  for  grounding  the  scaffold 
to  the  structure  on  which  welding  is 
being  performed  (paragraphs  (0(17)  (iv- 
vi)).  These  provisions  are  consistent 
with  ANSI  AlO.8-1988.  Section  6.2.9. 

Issue  2  of  the  NPRM  requested 
comment  on  the  need  to  regulate 
welding  equipment  used  on  suspended 
scaffolds  and  solicited  input  regarding 
regulatory  text  then  being  considered  by 
the  ANSI  A10.8  Committee.  That  text, 
divided  into  six  items,  was  effectively 
identical  to  the  language  OSHA  has 
promulgated  in  paragraph  (f)(17). 

Four  commenters  (Exs.  2-20,  2-55,  2- 
69,  and  2-390)  stated  that  this  subject 
should  be  covered  by  the  welding 
standards  for  construction  (part  1926, 
subpart  J),  since  the  hazards  involved  in 
these  operations  related  directly  to 
welding.  The  National  Constructors 
Association  (NCA)  (Ex.  2-53)  went 
further,  saying  "(tjhere  is  no  need  to 
regvdate  electric  welding  equipment  on 
scaffolds.  NCA  member  companies  do 
not  have  any  experience  that  would 
indicate  additional  regulations." 

One  respondent  (Ex.  2-8)  stated  that 
OSHA  needed  to  define  the  term 
"suitable"  as  used  in  describing  an 
insulated  thimble  (Item  (a)  of  Issue  2, 
promulgated  as  paragraph  (f)(17)(i)), 
because  "(sjomeone  might  think  that 
putting  electric  tape  on  a  metal  thimble 
is  "suitable"  insulation."  OSHA  agrees 
that  the  term  "suitable"  could  be 
interpreted  in  a  way  that  would  result 
in  inadequate  insulation  and  has 
adopted  regulatory  text  requiring  an 
"insulated  thimble"  that  provides 
appropriate  protection  for  the 
equipment  in  use. 

Another  commenter  (Ex.  2-13)  stated 
"(tjhe  only  rule  that  could  possibly  help 
prevent  accidents  from  welding  on 
suspended  scaffolds  is  to  ground  the 
scaffold.  All  the  scaffold  components 
are  conductors  and  all  could  possibly  be 
grounded  through  the  suspension  ropes. 
A  secondary  path,  of  lesser  resistance, 
could  possibly  help." 

In  addition,  a  commenter  (Ex.  2-22) 
stated  that  requiring  employers  to  cover 
each  hoist  with  protective  covers  made 
from  insulating  material  (Item  (c)  of 
Issue  2,  promulgated  as  paragraph 
(f)(17)(iii))  would  have  a  prohibitive 
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cost  without  having  an  impact  on  safety, 
noting  that  ^  "great  number"  of  hoists 
are  used  on  scaffolds.  The  commenter 
added  that  ^e  provision  requiring  a 
grounding  conductor  to  be  connected 
firom  the  unjt  to  the  structure  (Item  (d) 
of  Issue  2.  dromulgated  as  paragraph 
(f)(17)(iv))  i^ay  not  be  practicable 
"because  inj  actual  field  situations  the 
machines  a^  constantly  and  frequently 
moved."  In  addition,  the  conunenter 
stated  that  the  requirement  to  txun  off 
the  welding  machine  if  the  unit 
groimding  l&ad  is  disconnected  at  any 
time  (Item  (fe)  of  Issue  2.  promulgated  as 
paragraph  (ll(17)(v))  may  be  impractical, 
because  "in.  actual  field  situations  the 
machine  miy  be  50  or  more  feet  from 
the  scaffold]"  Another  commenter  (Ex. 
2-29)  suggested  that  "(rjequirements 
should  be  ntore  performance-oriented  to 
allow  alternative  methods  to  protect  the 
employees  forking  with  electric 
welding  equipment  on'suspended 
scaffolds." 

Several  c<»mmenters  (Exs.  2-43,  2-54. 
2-64,  2-36?.  and  2-368)  expressed 
concern  over  the  hazards  of  using 
electric  welding  equipment  on 
suspended  scaffolds  and  indicated  that 
they  favore4  promulgation  of  the 
measures  radsed  in  Issue  2.  One 
commenter  |(Ex.  2-64)  noted  that  OSHA 
had  used  thfe  term  "unit"  instead  of  the 
terms  "scaffold"  or  "platform"  in  Items 
(d)  and  (e)  df  Issue  2  and  stated  that  one 
of  those  othar  terms  should  be  used 
instead  of  "  jnit",  for  the  sake  of  clarity. 
OSHA  agrees  that  the  term  "scaffold" 
more  clearly  expresses  the  Agency's 
intent.        1 

In  additidn.  the  SSFI  (Ex.  2-367)  and 
the  SIA  (Exj  2-368)  stated  "the  specific 
recommencfetions  developed  by  OSHA 
regarding  electric  welding  equipment 
are  felt  to  be  practical  and  feasible  as 
several  maiiufacturers  are  already  using 
or  specifyiiK  many  of  the  methods 
outlined  wilhin  the  suggested  rules." 

Also,  on  June  9, 1987  (Tr.  26-30).  the 
ACCSH  recommended  that  OSHA 
regulate  electric  welding  equipment  on 
suspended  $caffolds  imder  subpart  L.  In 
particular,  9  member  of  the  Advisory 
Committee  stated  "[tjhere's  a  very 
distinct  po^ibility  that  you  can  arc 
within  the  Suspended  cables,  bum  the 
cable  and  drop  the  scaffold.  That's 
exactly  wh|  it  needs  to  be  addressed." 

Another  ^ommenter  (Ex.  2-516) 
expressed  doncem  regarding  the 
protection  y>rovided  by  insulated 
thimbles,  because  "Ja]n  insulated 
thimble  do4s  not  prevent  the  wire  rope 
from  hitting  the  conducting  aliuninum 
skin  on  thelstructiu^  and  closing  the 
loop.  It  doesn't  stop  the  huge  current 
fttjm  bumiipg  out  the  power  cord  and 
melting  thel  insulation  on  the  'hot' 


power  leads."  The  commenter  also 
stated  that  using  more  than  one  ground 
lead  can  allow  current  to  "get  loose", 
blowing  out  adjacent  electrical  systems 
and  damaging  platforms  and  their 
rigging.  In  particular,  the  commenter 
stated  "(pjart  of  our  problem  is  that  the 
current  from  welding  machines  is  high 
enough  to  cause  heat  damage  in  metal. 
The  damage  manifests  itself  as  melted 
metal  at  the  material  surface  or  interface 
between  materials.  This  damage 
seriously  reduces  strength.  Strength  is 
needed  to  keep  the  platform  from 
falling." 

The  Agency  acknowledges  that 
insulated  thimbles,  alone,  do  not 

Erevent  arcing,  and  that  groimding  must 
9  undertaken  with  great  care  to 
minimize  stray  ciurents.  OSHA  has 
determined  that  compliance  with  the 
provisions  of  paragraph  (f)il7),  taken 
together,  will  minimize  the  hazards  of 
electric  arcing  during  welding 
operations  on  suspended  scaffolds.  The 
Agency  has  concluded  that  it  is 
appropriate  to  address  the  hazard  of 
arcing  welding  current  during  welding 
operations  on  suspended  scaffolds  in 
the  final  rule  for  scaffolds,  rather  than 
in  the  welding  standards,  because  the 
precautions  in  question  relate  to  the 
scaffold  rigging,  not  to  welding 
procedures,  and  because  placing  the 
pertinent  regulatory  text  in.  the  rule  will 
facilitate  compliance. 

Paragraph  1926.451(g)    Fall  Protection. 

Paragraph  (g)  of  the  final  rule  sets  fall 
protection  requirements  for  employees 
working  on  scaffolds,  including  criteria 
for  guardrail  systems.  As  discussed 
above,  fiall  hazards  account  for  a  high 
percentage  of  the  injuries  and  fatalities 
experienced  by  scaffold  workers.  OSHA 
has  determined  that  compliance  with 
this  paragraph  will  effectively  protect 
employees  from  those  hazards. 

Final  rule  paragraph  (g)(1)  sets  10  feet 
as  the  threshold  height  above  which  fall 
protection  is  required  and  indicates 
(paragraphs  (g)(l)(i) — (vii))  what  fall 
protection  measures  are  required  for 
particular  types  of  scaffolds.  In  addition, 
the  introductory  text  references 
paragraph  (g)(2),  which  addresses  the 
fall  protection  requirements  for 
employees  erecting  and  dismantling 
supported  scaffolds.  Finally,  a  note  has 
been  added  at  the  end  of  paragraph 
(g)(1),  to  indicate  clearly  that  the  fall 
protection  requirements  for  employees 
installing  suspension  scaffold  support 
systems  on  floors,  roofs,  and  other 
elevated  surfaces  are  set  forth  in  subpart 
M  (Fall  protection)  of  the  construction 
standards. 

Propos^  paragraph  (e)(1),  dealing 
with  foil  protection,  was  similar,  except 


that  it  explicitly  excluded  erectors  and 
dismantlers  from  coverage.  As  with  the 
proposed  access  provision  (proposed 
paragraph  (c)).  OSHA  behaved  at  that 
time  that  fall  protection  requirements 
would  only  be  feasible  when  a  scaffold 
was  fully  erected  and  properly  braced. 
The  following  paragraphs  first  discuss 
the  issue  of  height  requirements  for  fall 
protection  on  scaffolds  and  then 
describe  the  issues  siurounding  fall 
protection  for  erectors  and  dismantlers. 
The  issue  of  the  appropriate  height  at 
which  to  require  fall  protection  for 
employees  working  on  scaffolds  is 
complex,  involving  analyses  of  accident 
statistics,  economic  issues,  strongly  held 
opinions,  and  most  importantly, 
concern  for  employee  protection.  OSHA 
has  been  involved  with  this  issue  since 
its  inception  in  1971,  when  the  Agency 
adopted,  under  Section  6(a)  of  the  Act, 
a  requirement  that  scaffolds  used  in 
construction  require  fall  protection  for 
employees  working  at  heights  greater 
than  6  feet.  By  1972,  however,  it  had 
become  apparent  that  this  height 
requirement  was  proving  onerous  and 
causing  disruption  for  scaffold  users  in 
the  construction  industry,  and  the 
Agency  accordingly  revised  the  height 
requirement  to  10  feet  (37  FR  25712, 
December  2, 1972).  This  change 
recognized  the  fact  that  the  relevant 
consensus  standard,  ANSI  AlO.8-1969, 
Section  3.3  had  set  the  threshold  height 
for  scaffold  fall  protection  at  10  feet,  and 
that  this  had  become  the  industry 
standard  of  practice.  OSHA's  action  also 
imderscored  the  need  for  consistency  in 
height  requirements  for  general  industry 
and  construction  unless  there  are 
compelUng  reasons  for  a  different  height 
requirement  (the  general  industry 
standard's  height  threshold  had  already 
been  set  at  10  feet,  in  accordance  with 
the  ANSI  standard).  An  example  of  a 
situation  where  a  different  height 
requirement  is  appropriate  is  the  fall 
protection  height  requirement  for 
scaffolds  used  in  shipyards  (29  CFR 
1915).  This  height  threshold  differs  bom 
that  in  general  industry  and 
construction  because  shipyard  work  is 
less  transient  and  less  dynamic  than 
construction  work.  For  example,  it  is 
not  uncommon  for  a  scaffold  to  be 
erected  in  the  shipyard  environment 
and  to  remain  in  place  for  several  years 
as  employees  work  on  various  vessels 
that  are  brought  to  the  scaffold  "work 
station"  to  be  repaired.  In  addition, 
shipyard  facilities  are  completed, 
finished  structures,  unlike  construction 
sites,  where  activities  and  crews  change 
daily.  Finally,  the  5-foot  threshold  for 
fall  protection  on  scaffolds  has  a  long 
history  in  this  industry:  it  has  been 
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standard  industry  practice  since  well 
before  OSHA  was  established. 

The  fall  protection  height  requirement 
in  the  final  rule  continues  the  height 
requirement  that  has  been  in  place  in 
OSHA's  construction  standards  since 
1972;  this  height  threshold  is  also  the 
current  recommendation  of  the  relevant 
ANSI  standard,  AlO.8-1988.  OSHA's 
decision  on  this  issue  is  based  on  the 
Agency's  professional  judgment  and  its 
experience  in  enforcing  this  fall 
protection  requirement  in  the  existing 
scaffold  standards,  a  review  of  the 
available  accident  statistics  and  studies, 
and  an  analysis  of  the  record  on  this 
issue.  The  following  paragraphs  discuss 
this  information  in  greater  detail. 

First,  OSHA  has  been  enforcing  this 
limit  for  ahnost  a  quarter  of  a  century 
and  has  found  that  employers  working 
in  all  areas  of  construction,  from 
commercial  building  to  the  specialty 
trades,  recognize  and  comply  with  this 
limit.  In  addition,  construction  workers 
are  familiar  with  and  have  been  trained 
to  use  fall  protection  on  scaffolds  at 
heights  of  10  feet  and  above.  Thus,  this 
height  requirement  reflects  current 
industry  practice  and  is  widely 
observed  by  employers  and  employees 
alike. 

Second,  the  accident  data  on  falls 
among  construction  workers  suggest 
that  several  other  areas  of  construction 
safety — such  as  scaffold  stability, 
protection  from  electrocution  hazards, 
and  protection  from  falling  objects 
while  working  on  sca^olds — may  have 
a  greater  impact  on  injuries  and 
fatalities  than  fall  protection  height.  An 
unpublished  BLS  study,  entitled  Work 
Injury  Report  on  Scaffolds,  analyzed 
work  injury  reports  related  to  scaffolds 
submitted  from  May  to  November  1978. 
The  study  showed  that  many  causes 
contribute  to  scaffold-related  injuries 
and  fatalities  (Ex.  3-1).  For  example, 
one-quarter  of  the  accidents  related  to 
scaffolds  occurred  while  workers  were 
ascending  or  descending  a  scaffold  or 
stepping  onto  or  off  a  scaffold,  and  72 
percent  of  these  accidents  occurred 
when  the  planking  or  support  collapsed 
or  slipped  (Ex.  3-1). 

A  recent  OSHA  review  of  the 
Agency's  Integrated  Management 
Information  System  (IMIS)  records  of 
falls  in  the  construction  industry  in  the 
period  from  April  1984  to  June  1994 
provided  information  regarding  32 
fatalities  and  60  injuries  related  to  work 
on  scaffolds  that  occurred  during  this 
interval.  Of  these,  only  three  fatalities 
and  six  injuries  involved  heights  in  the 
6  to  10-foot  range. 

OSHA  received  many  comments  on 
the  height  threshold  for  fall  protection 
for  work  conducted  on  scaffolds  (Exs.  2- 


3,  2-9.  2-13,  2-14,  2-15,  2-21,  2-22.  2- 
29,  2-31,  2-40, 2-41.  2-43, 2-45,  2-54, 
2-57,  2-69,  2-70,  2-367,  2-368;-i-407, 
2-465,  2-595,  5a-3,  5a-5,  5a-17,  and,  5a- 
19).  These  commenters  argued  either  for 
changing  the  existing  rule's  height 
threshold  or  for  retaining  it.  Those  in 
favor  of  a  different  limit  argued  for  fall 
protection  at  all  heights  (Tr.  115-116,  6- 
8-87,  ACCSH  transcript),  4  feet  (Exs.  2- 
14,  2-40,  2-45.  2-54,  and  2-465),  5  feet 
(Ex.  2-29),  and  6  feet  (Exs.  2-15,  2-57). 
OSHA's  Advisory  Committee  for 
Construction  Safety  and  Health 
(ACCSH)  urged  the  Agency  to  require 
fall  protection  on  all  scaffolds, 
regardless  of  elevation  (Tr.  115-116,  6- 
8-87);  however,  at  least  one  other 
rulemaking  participant  (Ex.  2-594) 
argued  that  such  a  requirement  would 
be  unrealistic.  OSHA  solicited  other 
comments  and  data  on  this  ACCSH 
recommendation  in  Issue  L-2  of  the 
hearing  notice  (53  FR  2050),  and 
received  several  comments  that  such  a 
requirement  would  not  be  appropriate 
(Exs.  5a-3,  5a-5,  5a-17,  5a-19).  This 
group  of  commenters  urged  OSHA  to 
retain  the  10-foot  requirement. 

Those  commenters  favoring  fall 
protection  heights  in  the  4-  to  6-foot 
range  gave  many  reasons  for  their  views. 
For  example,  one  commenter  (Ex.  2-14) 
stated  that  falls  from  heights  of  four  to 
Ave  feet  could  cause  serious  injuries 
"especially  if  the  fall  occurs  on  a  hard 
surface  with  debris  scattered  about." 
According  to  the  Research  &  Trading 
Corporation  (Ex.  2—45): 

[flour  feet  is  consistent  with  current 
[general  industry]  standards  for  scaffold 
guarding  [Sec.l910.23(c)l.  Four  feet 
according  to  the  NBS  study  on  nets  (NBSIR 
85-3271)  is  the  height  beyond  which  a 
worker  is  most  likely  to  hit  his  head  when 
an  accidental  fall  occurs,  which  is  to  tie 
prevented  if  possible.  Six  feet  is  useful  as  a 
universal  compromise  for  OSHA  from  its 
current  slew  of  height  requirements. 
However,  it  should  be  no  more  than  six  (6) 
feet. 

Another  commenter  (Ex.  2-29)  argued 
for  five  feet  on  the  grounds  that 
guard yig  any  height  above  one  section 
of  scaffold,  which  is  about  five  feet, 
would  be  protective.  Both  the  ANSI 
Z359  committee  and  Saf-T-Green  (Exs. 
2-57  and  2-15)  favored  a  6-foot  fall 
protection  threshold.  Saf-T-Green 
reasoned  that  an  even  lower  limit  might 
be  preferable  but  acknowledged  that 
there  is  "some  validity  to  the  claim  that 
one  can  jump  clear  of  a  small,  low 
rolling  tower  as  it  tips  if  there  is  no 
guardrail.  However,  if  the  tower  does 
not  tip,  a  guardrail  would  protect 
against  the  employee  falling  over  the 
edge."  Another  commenter  (Ex.  5a-3) 
argued  that  consistency  with  the  fall 


protection  requirements  of  subpart  M 
(Fall  Protection)  would  suggest  that  a  6- 
foot  threshold  was  appropriate  for 
scaffolds. 

Many  commenters  urged  the  Agency 
to  retain  the  10-foot  fall  protection 
threshold  for  scaffolds  (Exs.  2-3,  2-9,  2- 
13,  2-21,  2-22,  2-39.  2-43,  2-69,  2-70. 
2-367.  2-368.  2-407,  2-595,  5a-3,  5a-5, 
5a-17,  5a-19).  According  to  these 
commenters,  it  is  important  to  establish 
the  height  at  which  fall  protection  is 
and  is  not  required  (Ex.  2-595)  and  the 
10-foot  threshold  has  proved  both 
protective  and  cost-effective.  For 
example,  one  commenter  (Ex.  2-41) 
stated: 

.  .  .  My  investigations  led  me  to  believe 
that  work  at  over  ten  foot  elevated  surfeces 
was  at  the  very  least  four  times  as  hazardous 
as  work  at  grade,  and  the  injuries  were  fer 
more  serious.  I  did  not  feel  that  any  data  I 
saw  warranted  a  conclusion  that  the 
increased  injury  was  due  to  anything  but  |a| 
higher  population  working  at  the  {higher! 
level. 

PPG  Industries  (Ex.  2-43)  commented: 

PPG  has  no  problem  with  the  10  foot 
height  as  it  stands.  The  problem  lies  in  the 
design  of  the  equipment  and  the  failure  of 
workers  to  follow  safe  practices. 

OSHA  has  carefully  analyzed  all  of 
the  comments  and  data  available  in  the 
record  and  has  determined  that  it  is 
appropriate  to  maintain  the  10-foot  fall 
protection  threshold  in  the  final  scaffold 
standard,  as  proposed.  This  is  also  the 
height  requirement  recommended  by 
the  current  national  consensus  standard, 
ANSI  AlO.8-1988.  This  level  differs 
from  the  6-foot  threshold  for  fall 
protection  set  in  subpart  M  (Fall 
Protection)  for  other  walking/working 
surfaces  in  construction  because 
scaffolds,  unlike  these  other  surfaces, 
are  temporary  structures  erected  to 
provide  a  work  platform  for  employees 
who  are  constructing  or  demolishing 
other  structures.  The  same  features  that 
make  scaffolds  appropriate  for  short- 
term  use  in  construction,  such  as  ease 
of  erection  and  dismantling  also  make 
them  less  amenable  to  the  use  of  fall 
protection  at  the  time  the  first  level  is 
being  erected.  For  example,  there  may 
be  no  secure  place  on  the  first  level  for 
the  installation  of  guardrails  or  personal 
fall  arrest  systems.  Also  there  is  often  no 
structure  adjacent  to  a  scaffold  when  the 
first  level  has  been  erected  that  can  be 
used  to  anchor  a  personal  fall  arrest 
system,  because  the  adjacent  structure  is 
in  the  process  of  being  built  or 
demolished. 

This  scaffold  standard  contains  many 
updated  and  strengthened  requirements 
for  safe  erection  and  maintenance  of 
scaffolds.  In  particular,  the  final  rule 
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sets  clear,  performance-oriented 
requiremeilts  for  scaffold  capacity 
(§  1926.451(a));  erection  (§§  1926.451 
(b),  (c)  andi(d));  access  (§  1926.451(e); 
and  use  (§  i926.451(f)).  The  Agency  has 
determinea  that  compliance  with  the 
above-noted  requirements  will  prevent 
many  of  the  fall-related  injiuies  and 
fatalities  tliat  would  otherwise  result 
from  structiiral  collapse  or  instability, 
including  those  occurring  on  scaffolds 
less  than  10  feet  in  height,  because 
properly  eflected  scaffolds  will  not 
collapse  during  use. 

In  addition.  OSHA  intends  to  monitor 
the  extent  lio  which  compliance  with 
these  revisfd  subpart  L  requirements  for 
structiuBl  integrity  effectively  protects 
employees  bn  scaHblds  from  fall 
hazards  wlien  they  are  working  between 
six  and  10  feet  above  lower  levels.  At 
this  time,  the  data  are  insufficient  to 
persuade  the  Agency  that  the  existing 
10-foot  threshold  needs  to  be  changed. 
OSHA  willicarefully  review  and 
examine  its  enforcement  data  over  the 
next  severap  years,  together  with  any 
investigative  reports  and  other 
information  on  incidents  that  involve 
fall  hazards.  The  Agency  also  intends  to 
work  closely  with  NIOSH  in  performing 
such  data  Collection  and  analysis. 
Should  it  appear  that  comphance  with 
this  final  njle  is  not  providing  adequate 
fall  protection  for  employees  working 
on  scaffold^  between  six  and  10  feet 
above  Iowa  levels,  the  Agency  will 
reevaluate  the  standeuds  and  determine 
what  chanfles,  if  any,  are  warranted. 

Paragraphs  (g)(l)(i)  through  (vii)  of  the 
final  rule  specify  the  types  of  fall 
protection  to  be  used  on  particular  types . 
of  scaff^old^  These  provisions  are 
essentially  the  same  as  the 
corresponcfing  proposed  provisions, 
except  as  discussed  below.  The 
proposed  and  flnal  rule  provisions 
effectively  clarify  and  consolidate  the 
fall  protection  requirements  in  existing 
§  1926.451la)-(y),  §  1926.500(c)(2),  and 
§1926.19li.29(a)(3)(vii). 

Paragraph  (g)(l)(i)  of  the  final  rule, 
like  proposed  paragraph  (e)(l)(i), 
recognizes  that  personal  fall  arrest 
systems,  n(|t  guardrails,  are  appropriate 
for  use  on  Boatswains'  chairs,  catenary 
scaffolds,  float  scaffolds,  needle  beam 
scaffolds,  and  ladder  jack  scaffolds.  This 
provision  donsolidates  the  following 
paragraphs  of  the  existing  rule 
§§  1926.45  j(l)(4)— boatswains'  chairs; 
(p)(9) — needle  beam  scaffolds;  (w)(6) — 
float  scaffolds;  and  §  1926.752{k)— float 
scaffolds  fc  r  steel  erection.  This 
requiremerit  is  being  applied  to  catenary 
scaffolds  a«d  ladder  jack  scaffolds  for 
the  first  tin  e. 

Paragrap  i  (g)(l)(ii)  of  the  final  rule, 
like  proposed  paragraph  (e)(l)(ii). 


requires  personal  fall  arrest  systems  and 
guardrail  systems  for  all  single-point 
adjustable  suspension  scaffolds  (except 
boatswains'  chairs),  and  for  all  two- 
point  adjustable  suspension  scaffolds. 
The  requirement  to  have  guardrails  and 
personal  fall  arrest  systems  on  two-point 
scaffolds,  which  carries  forward 
language  in  §  1926.451(i)(8)  of  the 
existing  rule,  is  based  on  the  fact  that  a 
guardrail  system  alone  does  not  provide 
adequate  fall  protection  when  a 
suspension  rope  fails  and  causes  the 
scaffold  to  tip  or  hang  from  only  one 
end.  Personal  fall  arrest  system 
protection  is  also  necessary  for  single- 
point  systems,  because  the  fall  hazard 
related  to  suspension  rope  failure  is  as 
serious  as  it  is  with  the  two-point 
scaffold.  However,  because  personal  fall 
arrest  systems  would  be  the  primary 
means  of  fall  protection  on  single-point 
and  two-point  systems,  the  provision 
allows  a  lower  minimum  strength 
guardrail  system  to  be  used.  This 
approach  is  consistent  with  that  taken 
in  the  proposed  rule. 

Paragraph  (g)(l)(iii)  of  the  final  rule 
provides  diat  "Each  employee  on  a 
crawling  board  (chicken  ladder)  shall  be 
protected  by  a  personal  fall  arrest 
system,  a  guardrail  system  (with 
minimum  200  poimd  toprail  capacity), 
or  by  a  three-fourth  inch  (1.9  cm) 
diameter  grabUne  or  equivalent 
handhold  securely  fastened  beside  each 
crawling  board."  This  provision,  like 
proposed  paragraph  (e)(l)(iii),  is 
essentially  the  same  as  paragraph 
1926.451(v)(2)  of  the  existing  rule, 
except  that  the  existing  rule  permits 
grablines  (lifelines)  or  equivalent 
handholds  if  they  are  seciu^ly  fastened 
alongside  crawling  boards. 

Paragraph  (g)(l)(iv)  of  the  final  rule, 
like  proposed  paragraph  (e)(l)(iv), 
provides  that  employees  on  self- 
contained  scaffolds  be  protected  by  both 
personal  fall  arrest  systems  and 
guardrail  systems  when  the  platform  is 
supported  by  ropes  (as  when  the 
scaffold  is  being  raised  or  lowered  on 
some  systems)  and  by  guardrail  systems 
when  the  platform  is  supported  directly 
by  the  scaffold  frame. 

Paragraph  (g)(l)(v)  of  the  final  rule, 
similar  to  proposed  paragraph  (e)(l)(v), 
requires  guardrails  to  be  used  along 
scaffold  walkways  and  to  be  located 
within  9V2  inches  horizontally  of  at 
least  one  side  of  the  walkway.  OSHA 
originally  proposed  that  the  walkways 
be  located  within  8  inches  horizontally 
of  the  side  of  the  walkway.  However,  for 
consistency  with  final  rule 
§  1926.451(b)(l)(ii),  the  provision  has 
been  revised  to  allow  an  open  space  of 
up  to  9V2  inches.  The  provision  that 
guardrails  need  only  to  be  provided 


along  one  side  applies  only  when  the 
platform  is  used  solely  as  a  means  of 
access  to  get  from  one  point  on  the 
scaffold  to  another.  If  work  activities 
other  than  access  are  performed  on  or 
from  the  walkway,  then  the  platform  is 
not  considered  to  be  a  walkway  (see 
definition  of  "walkway"),  and  other 
provisions  of  paragraphs  {g)(l),  as 
appropriate,  would  apply. 

Paragraph  (g)(l)(vi)  of  the  final  rule 
provides  diat  fall  protection  (i.e.,  a 
personal  fall  arrest  system  or  guardrail) 
be  provided  on  all  open  sides  and  ends 
of  scaffolds  bom  which  employees  are 
performing  overhand  bricklaying 
operations  and/or  related  work,  except 
those  sides  and  ends  next  to  the  wall 
being  laid.  This  reqmrement  replaces  a 
note  that  followed  proposed  paragraph 
(e)(l)(v),  which  stated  that  the  fall 
protection  requirements  for  employees 
performing  overhand  bricklaying  from 
supported  scaffolds  are  provided  in 
§  1926.501,  Fall  protection  (subpart  M). 
OSHA  has  deleted  the  note  from  the 
final  rule  because  the  Agency  has 
determined  that,  except  for  some  system 
criteria  which  are  referenced  from 
subpart  M,  it  is  appropriate  to  cover  all 
scaffold  fall  protection  in  this  final  rule 
for  scaffolds  in  construction  (subpart  L). 

Paragraph  (g)(l)(vi)  of  the  final  rule  is 
consistent  with  §  1926.501(b)(9),  which 
addresses  fall  protection  for  employees 
performing  overhand  bricklaying  while 
on  elevated  surfaces  other  than 
scaffolds. 

Final  paragraph  (g)(l)(vii)  requires 
that  employees  on  scaffolds  not 
addressed  elsewhere  in  paragraph  (g)(1) 
be  protected  either  by  guardrails  or 
personal  fall  arrest  systems.  This 
provision  is  essentially  the  same  as  the 
fall  protection  requirement  of  proposed 
paragraph  (e)(1),  except  that  the  term 
"body  belt/harness  systems  or  Type  1 
guardrail  systems"  has  been  replaced  by 
"personal  fall  arrest  systems  or  guardrail 
systems"  for  the  reasons  discussed 
above. 

Paragraph  (g)(1)  does  not  apply  where 
there  are  no  "open  sides  or  ends"  on  the 
scaffold  (see  definition  in 
§  1926.451(b)).  For  the  scaffold  to  be    . 
considered  completely  enclosed,  no 
perimeter  face  of  the  scaffold  may  be 
more  than  14  inches  from  a  wall.  The 
requirements  for  fall  protection  will 
apply  at  openings  such  as  hoistways, 
elevator  shafts,  stairwells,  or  similar 
openings  in  the  scaffold  platform,  or 
openings  in  the  walls  of  the  structure 
surrounding  the  platform. 

Proposed  paragraph  (e)(2)  stated  that 
each  employee  on  a  platform  (except  for 
a  self-contained  adjustable  scaffold  or  a 
scaffold  type  covered  by  §  1926.452), 
less  than  45  inches  (1.1  m)  wide,  and  4 
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feet  (1.2  m)  or  more  above  lower  levels, 
shall  be  protected  from  falling  to  those 
lower  levels  by  the  use  of  a  personal  fall 
arrest  system  or  guardrail  system  (with 
minimum  200  pound  toprail  capacity). 
Proposed  paragraph  (e)(2)  also  provided 
a  blanket  exemption  for  erecting/ 
dismantling  activities  and  referred  to 
the  use  of  a  "Type  I  guardrail  system." 

This  provision,  based  on  existing 
§  1926.451(a)(4),  has  been  dropped  in 
the  final  rule  because  further  analysis  of 
the  requirement  showed  that  there  was 
no  real  definable  target  for  the 
requirement  and  that  99%  of  scaffblds 
would  be  excluded  by  the  proposed 
provision. 

Paragraph  (g)(^  of  the  final  rule 
addresses  fall  protection  for  employees 
erecting  or  dismantling  supported 
scaffolds.  Based  on  the  rulemaking 
record,  developed  through  NPRM  Issue 
8  discussed  below,  OSHA  has 
determined  that  it^  appropriate  to 
delay  the  implementation  of  paragraph 
(g)(2)  until  September  2. 1997.  The 
delay  will  allow  affected  employers 
sufficient  time  to  implement  the 
appropriate  procedures  for  addressing 
the  fall  protection  needs  of  employees 
erecting  or  dismantling  scaffolds.  In 
addition,  deferring  compliance  will 
allow  time  for  the  Agency  to  complete  ' 
non-mandatory  Appendix  B,  which  will 
provide  examples  of  considerations  that 
a  competent  person  would  take  into 
account  when  evaluating  fall  protection 
options  for  scaffold  erectors  and 
dismantlers.  As  discussed  above  in 
relation  to  final  rule  paragraph  (e)(9), 
the  AgendSy  has  also  deferred 
requirements  for  safe  access  for  scaffold 
erectors  and  dismantlers  until 
September  2.  1997. 

Final  paragraph  (g)(2)  requires  that 
employers  whose  employees  erect  or 
dismantle  supported  scaffolds  after 
September  2, 1997  ensure  that  a 
competent  person  determines  the 
feasibility  and  safety  of  providing  fall 
protection  for  such  employees.  This 
paragraph  further  requires  that  affected 
employers  provide  fall  protection  for 
employees  erecting  or  dismantling 
supported  scaffolds  where  the 
installation  and  use  of  such  protection 
is  feasible  and  does  not  create  a  greater 
hazard. 

NPRM  Issue  8  solicited  comments 
concerning  the  proposed  exemption  of 
employers  whose  employees  perform 
scaffold  erection  and  dismantling 
operations  from  the  fall  protection 
requirements  of  proposed 
§  1926.451(e)(1).  The  Agency  noted  that, 
while  supported  scaffolds  often.do  not 
have  a  place  to  which  personal  fall 
arrest  systems  can  be  properly  attached, 
suspended  scaffolds  are  often  located 


such  that  personal  fall  arrest  systems 
can  be  used. 

On  March  29, 1993,  based  on  the 
response  to  Issue  8,  OSHA  reopened  the 
public  record  for  proposed  subpart  L  (58 
FR  16509)  to  obtain  more  information. 
The  Agency  stated  that  the  rulemaking 
record  supported  deleting  the  proposed 
exemption  of  suspended  scaffolds  and 
indicated  that  a  blanket  exemption  for 
supported  scaffolds  might  be 
inappropriate.  In  particular,  OSHA 
asked  if  employers  should  be  required 
to  provide  fall  protection  for  employees 
erecting  or  dismantling  supported 
scaffolds,  except  where  an  employer  can 
demonstrate  that  providing  fall 
protection  was  eifiier  "impracticable"  or 
"would  create  a  greater  hazard."  The 
Agency  also  sou^t  information  about 
current  efforts  and  the  ability  to  provide 
fall  protection  for  employees  erecting  or 
dismantling  scaffolds.  In  addition, 
OSHA  asked  if  it  was  appropriate  to 
require  fall  protection  for  those  portions 
of  a  supported  scaffold  that  have  been, 
or  remain,  fully  assembled,  while 
exempting  those  areas  where  erecting  or 
dismantling  is  imderway. 

The  responses  to  NPI^  Issue  8,  and 
the  March  29, 1993,  reopening  of  the 
record  on  this  Issue  fell  into  two  broad 
groupings.  The  first  group  either 
supported  an  across-the-board 
exemption  from  fall  protection 
requirements  for  all  erectors  and 
dismantlers  (Exs.  2-3,  2-9,  2-12,  and  2- 
21);  or  supported  an  exemption  for 
erectors  and  dismantlers  of  supported 
scaffolds  only  (Exs.  2-13,  2-15,  2-30, 
2-69,  2-367  and  2-368);  or  specifically 
opposed  a  fall  protection  requirement 
for  erectors  and  dismantlers,  even  with 
an  exception  for  impracticability  or 
greater  hazard,  favoring  instead  trained 
erectors  and  dismantlers,  a  hazard 
awareness  program,  controlled  access 
zones,  or  a  standardized  procedure  for 
erecting  and  dismantling  scaffolds  (Exs. 
34-5,  34-9,  34-10,  34-12,  34-17,  34-17, 
34-20,  34-31,  34-32,  34-37,  and  34- 
43). 

The  second  group  either  supported  a 
requirement  for  fall  protection  at  all 
times,  including  during  erecting  and 
dismantling  (Exs.  2-22,  2-43,  2-45.  2- 
53,  2-497,  34-^,  34-11.  and  34-35)  or 
supported  a  requirement  for  fall 
protection  except  where  the  employer 
demonstrates  that  it  is  infeasible, 
unsafe,  or  creates  a  greater  hazard 
during  erecting  and  dismantling 
operations  (Exs.  2-29,  2-54,  2-57,  2-70, 
34-2,  34-18,  34-19,  34-22,  34-26,  34- 
29,  34-34,  and  34-46).  Each  of  these 
arguments  is  discussed  below,  along 
with  OSHA's  response  to  the  points 
raised  by  the  commenters. 


Conunenters  that  supported  the    <« 
proposed  total  exemption  of  erecting 
and  dismantling  operations  from  the  fall 
protection  requirements  argued  (Ex.  2- 
3)  "(t]his  is  a  situation  where  someone 
must  be  exposed  in  order  to  do  the  job 
*  *  *";  or  felt  that  fall  protection  would 
be  detrimental  to  employee  safety  (Exs. 
2-12  and  2-21).  OSHA  disagrees  with 
these  commenters  and  notes  that  the 
record  describes  many  situations  where 
it  is  feasible  to  provide  fall  protection 
for  erectors  and  dismantlers. 

Commenters  that  supported  a  fall 
protection  requirement  for  erectors  and 
dismantlers  of  suspended  scaffolds,  but 
not  supported  scaffolds  (Exs.  2-13, 
2-15,  2-30,  2-69,  2-367.  and  2-368) 
argued  that  it  is  feasible  and  practical  to 
require  such  protection  for  suspended 
scaffolds,  but  not  for  supported 
scaffolds,  due  to  the  lack  of  an 
appropriate  tie-off  area,  and  the 
possibility  of  drop  lines  becoming 
entangled  during  climbing  and  moving 
procedures  which  could  pull  the  erector 
off  the  supported  scaffold.  The  Agency 
agrees  with  these  commenters  that  it  is    ^ 
virtually  always  feasible  to  provide  fall 
protection  for  workers  erecting  or 
dismantling  suspended  scaffolds 
because  structiu^s  that  are  capable  of 
supporting  a  suspended  scaffold  are  also 
capable  of  providing  a  safe  anchor  point 
for  personal  fall  protection  equipment. 
On  the  other  hand,  OSHA  finds  that  the 
record  does  not  support  an  across-the- 
board  exception  ft"om  the  requirements 
for  fall  protection  for  erectors  and 
dismantlers  of  supported  scaffolds. 

Another  group  of  commenters 
opposed  a  fall  protection  requirement 
but  emphasized  the  importance  of 
training  in  maintaining  safety  during 
erecting  and  dismantling  operations.  For 
example,  some  commenters  (Exs.  34-Q, 
34-10,  34-12,  and  34-17)  recommended 
the  following: 

1.  A  formal  hazard  awareness  program 
shall  be  implemented. 

2.  Enforce  "controlled  access  zones" 
allowing  only  those  people  trained  in  the 
erection  and  dismantling  of  scaffolds  to  be 
present. 

3.  Develop  and  strictly  enforce  standard 
procedures  for  the  erection  and  dismantling 
of  scaffolding.  These  procedures  may  include 
but  not  be  limited  to  the  following: 

a.  Fully  planking  each  level  before  moving 
on  to  the  next  highest  level. 

b.  Fully  securing  each  level  with  the 
proper  guardrails  prior  to  moving  to  the  next 
higher  level. 

c.  Providing  proper  access  to  all  completed 
levels. 

d.  Develop  methods  for  placing 
components  on  upper  levels  without  placing 
unnecessary  risks  on  employees. 

e.  Only  those  employees  actually  involved 
in  the  erection  or  dismantling  shall  be 
allowed  on  the  scaffolding. 
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The  Agenpy  recognizes  the 
importance  bf  training  and  hazard 
awareness  f^rograms  to  employee  safety, 
but  finds  that  these  precautions  alone 
are  not  adequately  protective  because 
site  conditions  change  and  mistakes  are 
made.  The  Agency  finds  that  providing 
appropriate  ifall  protection,  whenever  it 
is  feasible  or  will  not  create  a  greater 
hazard,  is  the  best  way  to  ensure  that 
erectors  and|  dismantlers  are 
appropriately  protected  firom  fall 
hazards. 

The  seconjd  group  consisted  of 
commentersi  that  supported  fall 
protection  f(>r  erectors  and  dismantlers 
under  some  (Exs.  2-29,  2-54,  2-57,  2- 
70,  34-2,  344-19,  34-22,  34-26,  34-29, 
and  34-461  <>r  all  conditions  (Exs.  2-22, 
2-43.  2-45,  2-53,  and  2-497).  For 
example,  some  commenters  argued  that 
if  a  fall  hazafd  exists,  lifelines  or  some 
other  fall  anjesting  system  should  be  in 
place.  R&Tq  (Ex.  2^5)  stated: 

The  use  of  lightweight  outrigger  scaffold 
sections  with  guard  rails,  which  can  be 
pushed  up  th^  vertical  scaffold  poles  prior  to 
%the  new  uppet  level  height  exposure  during 
erection,  seems  to  be  promising  as  a  fall 
protection  means  •  *  •  Furthermore,  many 
structures  can  provide  overhead  anchorage 
points  for  wooers  during  scaffold  erection 
and  dismantlitig  without  such  special 
scaffold  platfonns.  For  these  situations, 
regular  lifelines  can  easily  be  used  for 
vertical  and  horizontal  movement. 

R&TC  latef  added  (Ex.  2-497)  "(wlhen 
an  overhead  anchorage  is  available,  a 
bucket  trucki  manlift  or  other  elevating 
platform  can  be  used  to  install  lifelines 
without  a  fall  hazard."         ' 

Commenters  to  the  Reopening  Notice 
(Exs.  34-^.  34-11,  34-18,  and  34-35) 
also  supported  a  fall  protection 
requirementjfor  erectors  and 
dismantlers. 

Some,  such  as  Dynamic  Scientific 
Controls  (DSC)  (Ex.  34-18)  provided 
input  on  ways  to  provide  fall  protection 
for  erectors  and  dismantlers.  In 
particular,  IDISC  provided  a  video 
showing  a  scjaffold  being  erected  by  an 
employee  who  uses  a  retractable  lanyard 
attached  to  the  scaffold  for  fall 
protection.  DSC  stated  that  this  method 
has  been  improved  by  crossbracing  the 
first  frame,  tying-in  to  the  structure, 
using  the  pulley  bracket  more  often  for 
attaching  lifelines  in  order  to  reduce  the 
lifeline  angle  to  less  than  45  degrees, 
and  pinningjlegs  before  attaching  the 
lifeline  to  a  ftigher  level.  DSC  added  that 
using  horizontal  lifelines  within  each 
frame  and  e?<tendlng  the  length  of  the 
scaffold  can  provide  protection  to 
workers  as  well.  This  commenter  noted, 
however,  that  any  fall  arrest  system 


attached  to  a 


engineered  s  ystem  modelled  for  that 


scaffold  should  be  an 


type  of  scaffold,  or  should  be  designed 
by  a  skilled  professional  engineer. 

In  addition,  the  United  Brotherhood 
of  Carpenters  and  Joiners  (Ex.  34-11) 
stated  that  the  ability  to  provide  fall 
protection  can  be  greatly  increased 
through  modified  erection,  engineered 
attachment  points  designed  into 
structures,  additional  scaffold  bracing, 
guying,  and  outrigging. 

Finally,  DBI/SMIa  (Ex.  34-4)  offered 
the  following  choices  for  fall  protection: 
"(1)  Provide  for  or  suggest  a  means  for 
a  feasible  anchor;  (2)  If  the  current  state 
of  the  art  doesn't  allow  scaffolds  to  be 
used  as  anchors,  maybe  a  redesign 
incorporating  outriggel^  or  whatever  is 
required  is  appropriate." 

The  Agency  agrees  that,  if  fall 
protection  can  be  provided,  it  is  the 
employer's  responsibility  to  take  the 
actions  necessary  to  protect  employees. 
However,  OSHA  has  determined,  based 
on  the  information  in  the  record,  that  in 
some  situations,  it  is  not  possible  to 
provide  fall  protection  for  erectors  and 
dismantlers  of  supported  scaffolds. 

Two  commenters,  Dynamic  Scientific 
Controls  (DSC)  (Ex.  34-18)  and  the  State 
of  Hawaii  (Ex.  34-34)  commented  that 
the  employer  should  be  required  to 
show  that  fall  protection  is  infeasible  or 
creates  a  greater  hazard  for  the  scaffold 
erector  in  order  to  avoid  providing  fall 
protection.  Another  commenter  (Ex. 
2-54)  added  that  employers  "should 
note  in  their  Daily  reports  why  they 
can't  take  (the)  necessary  precaution(sj." 

OSHA  agrees  that  employers  must 
have  valid  reasons  for  not  providing  fall 
protection  to  scaffold  erectors  and 
dismantlers,  but  does  not  agree  that  the 
employer  must  put  these  reasons  in 
writing.  Compliance  officers  can 
substantiate  employer  claims  of 
infeasibility  or  greater  hazard  through 
on-site  observations  and  discussion 
with  the  competent  person  and  other 
workers. 

Many  commenters  (Exs.  2-29,  2-54, 
2-57,  2-70,  34-2,  34-19,  34-22,  34-26. 
34-29,  and  34-46)  supported  a  fall 
protection  requirement  for  scaffold 
erectors  and  dismantlers,  if  feasible,  or 
unless  it  would  create  a  greater  hazard. 
These  commenters  also  provided  insight 
into  the  potential  problems  of  providing 
fall  protection  for  erectors  and 
dismantlers,  and  into  the  factors  that 
must  be  considered  when  determining  if 
fall  protection  is  feasible  in  a  particular 
situation  or  if  the  use  of  fall  protection 
would  create  a  greater  hazard. 

For  example,  the  ANSI  Z359 
Committee  (Ex.  2-57)  stated: 

It  is  recognized  that  bll  protection  may,  in 
general,  be  difficult  or  impractical  to  provide 
in  erection  and  dismantling  of  supported 
scaffolds.  This  may  be  due  to  absence  of 


suitable  anchorages  whether  independent  or 
integral  to  the  scaffold.  However,  there  are 
notable  exceptions  when  inde{}endent 
overhead  anchorages  exist  which  may  be 
used  for  vertical  or  horizontal  lifelines. 
Further,  some  supported  scaffolds  can  be 
rigged  to  provide  integral  £all  protection 
without  undue  encumbrance  of  the  work. 
There  is  concern  that  granting  a  broad 
exemption  from  foil  protection  requirements 
for  supported  scaffold  erection/dismantling 
would  reduce  the  protection  even  where  it  is 
today  feasible.  Such  exemptions  could  also 
discourage  future  development  of  fall 
protection  means  to  address  this  subject. 

Miller  &  Long  (Ex.  2-70)  commented 
"If  there  is  an  area  where  employees  can 
tie  off  they  should  do  s^." 

The  Boeing  Company  (Ex.  34-19) 
stated  that  fall  protection  for  erectors 
and  dismantlers  could  be  provided 
through  the  use  of  boom  supported 
elevated  work  platforms,  scissors  lifts, 
forklift  platforms,  temporary  guardrails, 
fall  arrest/restraint  sjstems  or  other 
scaffolds. 

The  Scaffold  Training  histitute  (STI) 
(Ex.  34-20)  indicated  that  100%  fall 
protection  for  erectors  is  not  achievable 
from  a  practical  standpoint  due  to  a  lack 
of  suitable  anchorages.  The  Institute 
also  stated  that  H felines  would  become 
entangled  in  pipes,  lines,  platforms 
tubes,  braces  or  other  obstructions.  STI 
was  particularly  concerned  that  snagged 
lifelines  would  restrict  the  motion  of 
employees  and  could  lead  to  falls  for 
erectors  whose  work  requires  that  they 
have  ft«edom  of  motion  in  order  to  carry 
and  to  maneuver  into  place  large,  bulky 
components.  The  commenter  abided  that 
the  use  of  lanyards  and  lifelines  can 
lead  to  increased  fall  hazards,  and  that 
a  pendulum  effect  is  created  if  an 
erector  falls  while  attached  to  a  Hfeline 
that  is  anchored  several  feet  away. 

Duke  Power  (Ex.  34-29)  stated  "[f]all 
protection  harnesses  tend  to  snag  on 
things,  butt  straps  hinder  climbing  .  .  . 
Fall  protection  also  slows  people 
down." 

SINCO  (Ex.  34-22)  stated  that  the 
effect  on  the  mobility  of  employees 
varies  with  conditions  and  the  type  of 
fall  protection  equipment  used,  but 
stated  that  the  effect  can  be  limited  by 
proper  pre-planning  and  project 
management.  In  addition,  both  SINCO 
and  Professor  Ralph  E.  Bennett  of 
Purdue  University  (Ex.  34-26)  suggested 
that  the  scaffold  must  be  properly  tied 
or  braced,  with  all  components  pinned 
together,  and,  that  intermediate  plank 
levels  be  provided  to  limit  fall  height 
during  erection  of  the  uppermost  levels. 

In  addition,  SINCO  recommended 
that  OSHA  require  affected  employers  to 
satisfy  the  following  criteria  for 
exemption: 
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•  A  qualified  person  has  determined 
that  fall  protection  creates  a  greater 
hazard  than  falling  freely  to  the  ground 
or  the  closest  possible  level; 

•  Tests  prove  that  a  scaffold  or 
structure  would  definitely  fail  if  used  as 
an  anchorage; 

•  There  axe  no  other  means  of  fall 
protection  available; 

•  Employees  have  been  trained  in  the 
recognition  and  avoidance  of  hazards  by 
use  of  the  employer's  prescribed 
methods  of  erection;  and 

•  Compliance  with  the  requirement 
for  fall  protection  is  likely  to  result  in 
a  more  serious  injury  compared  to  the 
possibility  of  a  life  saved  .  .  ." 

SINCO  observed  that  a  greater  hazard 
may  exist  if  a  falling  person  could  pull 
a  scaffold  over.  However,  the 
commenter  added  that  this  hazard 
would  involve  more  danger  to 
employees  on  the  ground  than  to 
employees  on  the  scaffold.  They 
contended  that  other  employees  on  the 
scaffold  may  provide  "counter-balance" 
that  would  prevent  the  scaffold  from 
overturning.  In  addition,  SINCO  stated 
that  this  hazard  can  be  prevented  by 
reinforcing  the  scaffold's  base  through 
the  use  of  outriggers,  counterweights,  or 
tie-downs.  The  commenter  added  that 
this  hazard  can  be  greatly  reduced  by 
requiring  erectors  to  remain  inside  the 
firames  to  decrease  any  eccentric  loading 
and  through  the  use  of  shock  absorbers. 

Dow  Chemical  Co.  (Ex.  34-46) 
commented  that  since  each  worksite  is 
unique,  fall  hazards  must  be  addressed 
through  preplanning  of  the  work  with 
the  aim  of  eliminating  fall  hazards  and 
preventing  falls.  However,  the  . 
commenter  added,  where  fall  hazards 
cannot  be  eliminated,  a  fall  protection 
system  should  be  used  if  it  "provides  a 
more  appropriately  safe  solution".  Dow 
also  stated  that  a  lanyard  long  enough 
to  allow  mobility  can  create  tripping 
hazards  and  the  potential  for  one  worker 
to  "pull  another  worker  from  their 
task."  The  commenter  added  that 
"people  on-site  must  have  the  latitude 
to  address  [these  hazards]." 

OSHA  notes  that  the  Agency's  own 
compliance  experience  concerning  the 
potential  problems  of  providing  100% 
fall  protection  for  erectors  and 
dismantlers  is  consistent  with  the 
positions  put  forth  by  the  commenters. 
OSHA  has  determined  that  it  would  be 
useful  to  provide  examples  of  the  factors 
to  be  considered  by  a  competent  person 
when  deciding  what  fall  protection  is 
appropriate  for  employees  erecting  or 
dismantling  supported  scaffolds. 
Accordingly,  the  Agency  has  reserved 
non-mandatory  Appendix  B,  and  will  be 
developing  informational  text  that  can 
be  added  to  subpart  L  at  a  later  date  to 


serve  as  a  guide  to  assist  employers  in 
evaluating  their  worksite  conditions. 

Several  commenters  (Exs.  34-8,  34-9, 
34-10,  34-12,  34-17,  34-22,  and  34-26) 
addressing  the  topic  of  fall  protection 
for  erectors  and  dismantlers  took  no 
position  as  to  an  exception  for  these 
workers.  However,  they  indicated  that 
fully  planking  sections  could  reduce 
exposure  to  fall  hazards.  One  of  these 
commenters  (Ex.  34-8)  stated  that, 
although  full  planking  and  stairway- 
type  ladders  would  reduce  exposiue, 
their  use  is  not  always  practical.  In 
addition,  four  of  these  commenters  (Exs. 
34-9,  34-10,  34-12,  and  34-17)  stated 
that  ladders  attached  at  the  end  of  the 
scaffold  would  be  better  because 
stairway-type  ladders  greatly  reduce 
employee  movement  along  the  length  of 
the  scaffold. 

Foiu"  other  commenters  (Exs.  34-32, 
34-35,  34-37,  and  34-39)  indicated  that 
such  practices  would  be  either 
infeasible  or  would  create  other  hazards. 
The  SIA  and  SSFI  (Exs.  34-37  and  34- 
32)  added  that  planking  every  level 
would  overload  tall  scaffolds  and  that 
stairways  are  not  needed  because 
erectors  do  not  continually  climb  up 
and  down.  The  SIA  also  said  that  fully 
planking  every  level  would  require  that 
all  equipment  be  hoisted  outside  the 
scaffold,  creating  additional  hazards. 
Another  commenter  (Ex.  34-46)  stated 
that  a  requirement  for  fully  planking 
sections  "would  unnecessarily  restrict 
local  decisions  for  safety." 

The  Agency  has  determined  that,  due 
to  the  large  variety  of  supported 
scaffolds  and  an  infinite  number  of 
unique  site  conditions  that  could  affect 
the  feasibility  or  safety  of  providing  fall 
protection,  neither  a  blanket  exception 
nor  a  requirement  for  100%  fall 
protection  is  appropriate  for  erectors 
and  dismantlers.  OSHA  agrees  vtdth 
commenters  (Exs.  34-8,  34-22,  34-36, 
and  34-46]  that  the  people  on  site 
(competent  person)  must  have  the 
flexibility  to  address  fall  hazards  for 
erectors  and  dismantlers  on  a  site- 
specific  basis.  Therefore,  OSHA  finds 
that  the  determination  of  what  fall 
protection  is  feasible  and  can  be  used 
safely  at  a  given  worksite  should  be 
made  by  a  competent  person  at  the 
worksite.  The  competent  person  will 
need  to  have  the  ability  and  knowledge 
to  decide  whether  fall  protection  can  be 
provided  for  erectors  and  dismantlers 
under  the  specific  site  conditions,  and, 
if  so,  what  measures  are  appropriate. 

Therefore,  the  Agency  has  revised  the 
final  rule  to  reflect  this  finding,  while 
deferring  compliance  for  one  year  to 
allow  time  for  employers  to  develop  and 
implement  the  appropriate  procedures. 
In  addition,  as  noted  above,  the  Agency 


will  be  adding  non-mandatory 
Appendix  B  at  a  later  date,  to  provide 
examples  of  situations  where  it  is 
feasible  to  provide  fall  protection  during 
the  erection  and  dismantling  of 
supported  scaffolds  and  the  criteria  the 
competent  person  would  consider  when 
deciding  the  appropriateness  of  fall 
protection  during  erection  and 
dismantling.  Interested  parties  are 
invited  to  provide  OSHA  with 
suggestions  and  information  regarding 
the  appropriate  guidance  for  the 
competent  person. 

Paragraph  (g)(3)  of  the  final  rule 
provides  that  personal  fail  arrest 
systems  must  comply  with  the  pertinent 
provisions  of  §  1926.502(d)  and,  in 
addition,  must  be  attached  by  lanyard  to 
a  vertical  lifeline,  horizontal  lifeline,  or 
scaffold  structural  member.  However, 
when  overhead  obstructions  such  as 
overhead  protection  or  additional 
platform  levels  are  part  of  a  single-point 
or  two-point  adjustable  suspension 
scaffold,  then  vertical  lifelines  must  not 
be  used,  because,  in  the  event  of  a 
scaffold  collapse,  the  overhead 
components  would  injiue  an  employee 
who  was  tied  off  to  a  vertical  lifeline. 
This  provision  is  essentially  the  same  as 
proposed  paragraph  (e)(3),  except  that 
the  terms  "dropline"  and  "trolley  line" 
have  been  replaced  by  the  terms 
"vertical  lifeline"  and  "horizontal 
lifeline"  to  be  consistent  with  the  terms 
used  in  subpart  M  of  this  part — Fall 
Protection. 

Paragraph  (g)(3)(i)  of  the  final  rule 
requires  that  vertical  lifelines,  when 
used,  be  fastened  to  a  fixed  safe  point 
of  anchorage,  be  independent  of  the 
scaffold,  and  be  protected  from  sharp 
edges  and  abrasion.  Based  on  concern 
that  inadequate  anchor  points  may  be 
used,  this  paragraph  also  incorporates 
the  language  of  the  note  to  proposed 
§  1926.451(e)(3),  which  stated  that  safe 
points  of  anchorage  include  structural 
members  of  buildings,  but  do  not 
include  standpipes,  vents,  other  piping 
systems,  electrical  conduit,  outrigger 
beams,  or  counterweights.  This  is  the 
same  requirement  as  was  proposed  in 
paragraph  (e)(3)(i)  of  the  NPRM  and  is 
consistent  with  the  corresponding 
language  in  §  1926.451(i)(8)  of  the 
existing  rule. 

Paragraph  (g)(3)(ii)  of  the  final  rule 
states  that  horizontal  lifelines,  when 
used,  shall  be  secured  to  two  or  more 
structural  members  of  the  scaffold,  and 
shall  not  be  attached  only  to  the 
suspension  ropes.  This  is  the  same 
requirement  as  was  proposed  in 
paragraph  (e)(3)(ii).  It  is  designed  to 
provide  protection  to  the  employee  in 
the  event  of  a  suspension  line  failure. 
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Paragraph  (g)(3Hi.ii)  of  the  final  rule 
provides  thai,  when  lanyards  are 
connected  to  horizontal  lifelines  at 
structural  members  on  a  single-point  or 
two-point  adjustable  suspension 
scaffold,  the  scaffold  must  be  equipped 
with  additional  independent  support 
lines  and  automatic  locking  devices 
capable  of  stopping  the  fall  of  the 
scaffold  in  the  event  one  or  more  of  the 
suspension  rbpes  fail.  The  independent 
support  lines  must  be  equal  in  number 
and  strength  to  the  suspension  ropes. 
This  is  the  s^e  requirement  as 
proposed  patagraph  (e)(3)(iii).  OSHA 
believes  that  in  the  event  of  a 
suspension  rope  failure,  the  additional 
support  lines  will  keep  the  scaffold  firom 
Sailing.  { 

Paragraph  [g)(3)(iv)  of  the  final  rule 
provides  that  vertical  lifelines, 
independent  support  Unes,  and 
suspension  rppes  must  not  be  attached 
to  each  other^  or  be  attached  to  or  use 
the  same  poiiit  of  anchorage,  or  be 
attached  to  the  same  point  on  the 
scaffold  or  body  belt/harness  system. 
This  is  essentially  the  same  provision  as 
proposed  paHagraph  (e)(3)(iv),  except 
that  the  requirements  in  the  final  rule 
also  prohibit  the  attachment  of  lines  and 
ropes  "to  theisame  point  on  the  scaffold 
or  personal  f^ll  arrest  system."  This 
language  reflects  the  incorporation  of 
the  note  that  accompanied  proposed 
paragraph  (eK3)  into  paragraph  (g){3)(i) 
of  the  final  rule,  as  discussed  above. 

Issue  19  in  I  the  preamble  to  the 
proposed  rule  noted  that  some  single- 
point  adjustable  suspension  scaffolds 
which  are  cuirently  in  use  have  two 
separate  line^  (one  serves  as  an 
independent  support  line)  attached  to 
two  separate  anchor  points;  however, 
both  lines  are  connected  to  a  single 
point  on  the  ^>ody  support  system.  A 
failure  of  thi^  single  body  support 
mechanism,  ^r  body  support  system, 
could  result  if\  an  uncontrolled  fall  for 
the  employed.  OSHA  sought  comments 
on  the  question  of  whether  the  final  rule 
should  permi  t  the  use  of  such  a  system. 
The  Agency  also  asked  what  criteria 
would  need  to  be  set  to  ensure  that  a 
single  mecha|iism  or  body  support 
system  prevented  failures.  In  addition, 
OSHA  inquired  about  industry 
experience  wtth  this  type  of  system. 

Several  commenters  (Exs.  2-29,  2- 
312,  2-367.  ahd  2-368)  and  the  ACCSH 
(Tr.  6/9/89,  pb.  150-151)  were  in 
agreement  that  OSHA  should  not  permit 
the  use  of  systems  of  the  type  described 
in  Issue  19.  Qne  commenter  (Ex.  2-29) 
stated  simplyj  that  "the  standard  should 
not  allow  single-point  suspension 
scaffolds  witi  two  separate  support 
lines  to  be  copnected  to  a  single  point 
on  the  body  support  system." 


The  SSFI  (Ex.  2-367)  recommended 
"that  OSHA  not  permit  the  use  of  a 
lifeline  and  support  line  being  tied  to  a 
single  mechanism  or  body  support 
system.  It  is  our  opinion  that  the  lifeline 
should  be  an  independent  anchorage 
with  independent  support."  Also,  the 
SIA  (Ex.  2-368)  stated; 

We  are  opposed  to  the  use  of  systems  in 
which  the  lifeline  and  support  line  connect 
to  a  single  mechanism  or  body  supp)ort 
system.  The  primary  suspension  line  and  an 
independent  fall  arrest  system  should  each 
be  anchored  to  separate  Ixxly  support 
devices,  so  that  in  the  event  one  line  {ails, 
the  other  will  provide  protection.  The  cost 
would  be  equal  to  the  cost  of  the  original 
suspension,  but  could  be  negligible  in  many 
instances. 

After  a  careful  review  of  the 
comments,  OSHA  has  determined  that 
the  piu^se  of  having  separate  lines 
would  be  defeated  if  lines  were  attached 
to  a  single  point  at  either  end  and  that 
point  of  attachment  failed,  and  the  final 
rule  (paragraph  (g)(3)(iv))  reflects  this 
determination. 

Final  rule  paragraph  (g)(4)  sets  criteria 
for  guardrail  systems  used  to  provide 
fall  protection  for  employees  working 
on  scaffolds.  These  provisions  are 
consistent  with  the  corresponding 
language  of  recently  revised  subpart  M 
of  this  part.  Fall  protection,  except  as 
necessary  to  address  the  particular 
drciunstances  of  construction  work 
performed  from  scaffolds. 

Paragraph  (g)(4)(i)  of  the  final  rule 
provides  Uiat  guardrail  systems  be 
installed  along  all  open  sides  and  ends 
of  platforms.  This  requirement  is 
effectively  the  same  as  proposed 
paragraph  (e)(4)(i)  and  existing 
§  1926.451(a)(4).  OSHA  has  added 
language  which  clarifies  when 
guardrails  would  need  to  be  in  place.  In 
the  case  of  suspended  scaffolds, 
guardrails  must  be  installed  before  any 
employee  is  allowed  on  a  hoisted 
scaffold.  In  the  case  of  supported 
scaffolds,  installation  must  occur  before 
employees  are  permitted  to  work  from 
the  scaffold.  When  an  employee  is  on  a 
supported  scaffold  during  the  scaffold 
erection  process,  fall  protection  is 
covered  by  final  rule  paragraph  (g)(2). 
This  clarification  is  based  on  language 
in  the  State  of  California  Code,  Title  8, 
paragraph  1637(i)(6)  which  was 
submitted  to  the  docket  by  the 
California  Department  of  Industrial 
Relations  (Ex.  2-23). 

Paragraph  {g)(4)(ii)  of  the  final  rule 
provides  that  the  top  edge  height  of 
toprails  or  equivalent  members  on 
supported  scaffolds  manufactured  or 
placed  into  service  after  January  1,  2000 
must  be  between  38  inches  (0.97  m)  and 
45  inches  (1.2  m)  above  the  platform 


surface.  Furthermore,  the  top  edge 
hei^t  of  guardrails  on  supported 
scaffolds  manufactured  and  placed  into 
service  before  January  1 ,  2000  and  on  all 
suspended  scaffolds  where  both  a 
guardrail  and  a  personal  foil  arrest 
system  are  required  must  be  between  36 
inches  (0.9  m)  and  45  inches  (1.2  m). 
The  final  rule  also  provides  that  toprail 
height  may  exceed  45  inches  if  the  other 
criteria  of  paragraph  (g)(4)  have  been 
satisfied. 

In  the  proposal,  paragraph  (e)(4)(ii) 
proposed  a  toprail  height  between  38 
and  45  inches  above  the  platform 
surfece  when  the^xiardrail  is  the  sole 
means  of  providing  fall  protection,  and 
a  toprail  height  between  36  and  45 
inches  when  the  guardrail  is  used  in 
conjunction  with  a  personal  fall  arrest 
system.  The  proposed  miniraiun  36-inch 
toprail  height  reflected  OSHA's  belief 
that  the  minimiun  height  requirement 
for  a  guardrail  used  with  personal  fall 
arrest  systems  should  be  less  than  that 
for  a  guardrail  on  which  employees  rely 
for  fall  protection. 

As  discussed  in  the  proposed  rule  (51 
FR  42690),  the  38-inch  lower  limit  on 
guardrail  height  was  proposed  in  lieu  of 
the  39-inch  lower  limit  on  guardrail 
height  allowed  by  subpart  M  (Fall 
protection)  to  allow  for  guardrail  height 
diffarentials  caused  by  scaffold  platform 
imit  arrangements.  In  particular,  a  frame 
constructed  to  hold  a  toprail  42  inches 
above  a  flush-mounted  prefabricated 
deck  would  be  only  40  inches  above  a 
scaffold  platform  made  with  two-inch 
solid  sawn  planks.  If  the  scaffold  planks 
are  overlapped  to  form  a  long  platform, 
the  guardrail  height  would  drop  to  38 
inches. 

In  addition,  the  Agency  has 
determined  that  employers  should  have 
the  flexibility,  when  conditions  warrant, 
to  use  toprails  with  heights  higher  than 
45  inches,  so  long  as  the  other 
protective  criteria  of  paragraph  (g)(4)  are 
satisfied.  The  language  of  the  proposed 
rule  has  been  revised  to  reflect  this 
flexibility.  The  language  of  paragraph 
(g)(4)(ii)  of  the  final  rule  is  consistent 
with  the  corresponding  language  in 
§  1926.502(b)(1),  Fall  protection 
(subpart  M). 

Issue  12  of  the  preamble  to  the 
proposed  rule  sought  comments  on 
whether  OSHA  should  adopt  the 
language  in  the  1977  edition  of  ANSI 
AlO.8-1977,  paragraph  3.3,  which  sets 
36  inches  above  the  work  platform  as 
the  minimum  guardrail  height  and  on 
the  effectiveness,  feasibility  and  cost 
savings  of  requiring  guardrails  to  be  at 
least  36  inches  high.  Issue  12  noted  that 
existing  §  1926.451(a)(5),  which  requires 
that  guardrails  be  "approximately"  42 
inches  high,  has  been  interpreted  over 


Federal  Register  /  Vol.  61,  No.  170  /  Friday,  August  30,  1996  /  Rules  and  Regi-lations        46071 


the  years  by  OSHA  to  allow  a  range  of 
36  inches  to  45  inches  above  the  work 
platform.  These  interpretations,  dating 
from  1979,  are  based  on  OSHA  Program 
Directive  #200-€7  (Revision  1),  issued 
on  October  24, 1978,  and  later 
renumbered  as  OSHA  Instruction  CPL 
2.11A.  OSHA  notes  that  the  1988 
edition  of  the  pertinent  ANSI  standard, 
AlO.8-1988,  paragraph  4.5.1,  accepts 
toprails  that  are  installed  between  36 
and  45  inches  above  lower  levels. 

OSHA  received  many  comments  on 
the  issue  of  guardrail  heights  (Exs.  2-9, 
2-12,  2-13,  2-20.  2-21,  2-29,  2-41,  2- 
50.  2-53,  2-54,  2-55,  2-64,  2-69.  2-367, 
2-368,  2-390,  2-476,  and  Tr.  6/9/87,  pp 
116-121).  The  comments  received 
ranged  from  those  stating  that  36  inches 
was  too  low  for  the  bottom  of  the  range, 
that  36  inches  was  appropriate,  that  45 
inches  was  too  high  for  the  top  of  the 
allowable  range  of  guardrail  heights, 
and  that  no  change  should  be  made  to 
the  range  allowed  by  existing  OSHA 
interpretations  (i.e.,  that  allowable 
heights  be  between  36  and  45  inches 
above  the  work  platform).  The 
arguments  presented  by  the  commenters 
are  summarized  below,  along  with 
OSHA's  response  to  these  comments 
and  the  Agency's  reasoning  in  reaching 
a  Hnal  determination  on  the  matter. 

Several  commenters  (Exs.  2-9,  2-20, 
2-21,  2-50,  2-53,  2-55,  2-64,  2-69,  2- 
367,  2-368,  2-390,  and  2^76)  argued 
for  retention  of  36  inches  as  the 
minimum  guardrail  height.  The  reasons 
given  by  these  commenters  were  that 
"no  accident  statistics  justify  changing 
the  current  range  existing  in  OSHA 
standards"  (Ex.  2-368),  that  36  inches  is 
adequate  or  reasonable  (Exs.  2-21,  2-53 
and  2-69),  that  the  height  is  practical, 
feasible,  and  would  not  incur 
unmeasurable  costs  (Ex.  2-64),  and  that 
36  inches  is  current  industry  practice 
(Exs.  2-367  and  2-476).  Typical  of  these 
comments  was  the  comment  of  the  SLA 
(Ex.  2-368): 

Guardrails  on  scaffolds  are  designed  as  a 
perimeter  warning  for  workers  copfined  to 
small  working  areas.  Workers  do  not  attain 
body  motion  speeds  and  momentum  that 
require  the  drastic  changes  proposed. 

Doctoral  papers  and  NBS  studies  used  as 
a  basis  for  the  proposals  do  not  deal  with  the 
"real"  world.  Dummies  propelled  against  a 
guardrail  do  not  represent  a  true  comparison 
of  a  human  being  with  sense  and  reflex 
ability. 

Guardrails  for  scaffolds,  whether  they  be 
horizontal  systems  or  crossbrace  systems 
have  historically  been  considered  a  perimeter 
indication.  Work  is  performed  in  localized 
areas  where  movement  is  generally  restricted 
horn  section  to  section.  Workmen  are  not 
subjected  to  the  hazard  of  "momentum" 
created  by  body  movement  over  longer 
distances  as  in  the  case  in  peripheral  railings 


or  balconies  and  other  crowded  or  congested 
areas  where  body  weight  and  force  may  be 
accelerated  *  •  • 

It  is  apparent  that  guardrails  of  most 
manufacturers  will  fell  within  the  proposed 
38-inche8  to  45-inche8  range.  However,  there 
are  many  in  the  stream  of  commerce,  and 
widely  uted  throughout  industry,  which  will 
not.  As  an  example,  the  GKN  Kwikform 
scaffold  system  utilizes  a  post  with  guardrail 
attachment  points  every  37'/i".  This  distance 
is  based  on  the  European  standard  spacing  of 
one  meter  (approximately  39  inches).  There 
is  no  justification  for  outlawing  the 
equipment  which  has  been  used  safely  for 
decades.  It  is  more  practical  to  retain  the  36- 
inches  to  45-inches  range  permitted  in  the 
various  industry  and  ANSI  standards. 

The  SSFI  (Ex.  2-367)  agreed  with  the 
SIA,  stating  as  follows: 

The  majority  of  scaffold  guardrail  posts, 
manufactured  in  this  country  since  1950,  has 
been  designed  and  manufactured  to  ANSI 
A10.8  Standard  of  36"  to  42"  guardrail 
heights.  The  elimination  of  the  lower  36-inch 
limit  would  result  in  the  requirement  to 
scrap  all  these  posts  and  remanufacture  new 

fKJStS. 

The  cost  to  replace  guardrail  units  would 
be  very  expensive  to  the  user.  In  1983,  we 
estimated  that  there  were  at  least  one  million 
guardrail  units  being  used.  Retrofit  changes 
at  that  time  were  estimated  at  $4  per  unit  or 
a  total  of  $4,000,000.  Replacement  costs  at 
SIO  per  unit  would  equal  $10  million. 

In  response  to  this  group  of 
commenters,  OSHA  notes  that  the 
absence  of  accident  statistics 
substantiating  the  need  for  higher 
guardrails  reflects  on  the  general 
inadequacy  of  occupational  injury  and 
illness  recording  and  reporting  systems 
but  may  well  have  little  or  nothing  to  do 
with  guardrail  heights  and  their 
relationship  with  fall  hazards.  It  is 
OSHA's  experience  that  few  accident 
reports  contain  the  detail  that  would  be 
necessary  to  differentiate  between  the 
relative  protect!  veness  of  guardrail 
heights  of  36  as  oppo^d  to  38  or  39 
inches.  In  addition,  although  guardrails 
do  function  as  perimeter  indicators, 
they  also  provide  fall  protection,  and  it 
is  this  aspect  of  scaffold  guardrails  that 
is  of  concern  in  final  rule  paragraph 
(g)(4)(ii).  Further,  although  "(djummies 
propelled  against  a  guardrail"  (Ex.  2- 
368)  cannot  precisely  mimic  the 
responses  and  movement  of  real 
workers  in  the  actual  work 
environment,  the  experiments 
dismissed  by  the  SLA  provide  valuable 
information  that  cannot  be  disregarded 
by  OSHA  or  other  safety  professionals. 

OSHA  recognizes  the  merit  of  the  SLA 
and  SSFI  arguments  about  industry's 
use  of  scaffold  components  (e.g.,  posts) 
suitable  for  36-inch  guardrails  (Exs.  2- 
367  and  2-368),  although  the  Agency 
also  notes  that  the  $4  to  $10  per  scaffold 
imit  cost  for  retrofit  or  replacement. 


respectively,  would  not  be  prohibitive 
even  for  the  smallest  scaffold-using 
business.  Nevertheless,  to  respond  to 
these  concerns,  the  final  rule 
grandfathers  those  guardrails 
manufactured  to  meet  the  36-inch 
minimum  height  allowed  by  OSHA  for 
many  years  and  still  accepted  by  ANSI 
AlO.8-1988.  The  Agency  concludes  that 
allowing  the  continued  use  of  these 
guardrails  until  they  are  replaced  will 
eliminate  any  potentially  adverse 
impact  of  the  final  rule's  determination 
as  regards  minimum  guardrail  heights. 

Many  commenters  (Exs.  2-12,  2-13, 
2-29,  2-41,  2-54,  2-407,  and  Tr.  6/9/87, 
pp  116-121)  share  OSHA's  concern,  as 
stated  in  the  preamble,  that  a  minimum 
guardrail  height  of  36  inches  is 
insufficiently  protective.  For  example, 
one  commenter  (Ex.  2—407)  stated: 

ITjhe  guardrail  height  requirement  should 
be  set  from  38-inches  to  45-inches  with  a 
midrail.  Our  experienced  opinion  has  taught 
us  that  36-inches  would  be  very  unsafe. 
Especially  for  taller  person(s).  *   *  *  As  the 
industry  has  been  set  at  42"  for  so  many 
years  we  feel  that  the  38"  to  45"  all  inclusive 
would  be  satisfactory  to  cover  the  42"  which 
so  many  people  would  now  have,  thus 
creating  no  additional  exf>ense. 

Two  other  commenters  (Exs.  2-29  and 
2-41)  also  expressed  concerns  about  the 
adequacy  of  36  inch  high  guardrails  for 
tall  employees,  as  did  Lawrence 
Stafford,  a  member  of  both  the  ANSI 
A10.8  Committee  and  the  SLA,  who 
commented  (Ex.  2-13) 

I  and  many  other  members  of  S.I.  A.  do  not 
consider  36-inches  as  safe  for  all  scaffold 
uses.  Due  to  the  narrow  width  of  the 
platforms  on  suspended  scaffolds,  the 
outboard  sides  should  be  protected  by  a  42- 
inch  high  guardrail. 

Arguing  in  the  same  vein,  a 
representative  of  OSHA's  Advisory 
Committee  on  Construction  Safety  and 
Health  (June  9, 1987  meeting)  stated:  "I 
think,  if  anything,  people  are  getting 
bigger,  not  smaller.  To  leave  something 
down  at  36  inches  only  increases  the 
hazard  to  the  fellow  working  on  a 
suspended  scaffold  where  he  needs  a 
much  as  he  can  get  •  *  *"  Another 
representative  said  that  a  36-inch  high 
guardrail  "strikes  you  in  the  wrong 
place  *   *   *  He  goes  over  the  rail  or  he 
backs  up  to  it  while  he's  doing  some 
work,  it  hits  him  at  the  wrong  point  and 
he's  gone."  (Tr.  6/9/87,  pp.  116-121). 

Based  on  a  review  of  the  comments 
submitted  on  this  issue,  the  Agency's 
experience  in  enforcing  this 
requirement  over  the  years,  and  OSHA's 
professional  judgment,  the  final  rule 
allows  employers  to  position  scaffold 
guardrails  in  the  range  of  38  to  45- 
inches  on  supported  scaffolds,  as 
proposed.  This  range  is  also  consistent 
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with  the  giiardrail  criteria  set  in  the 
revised  staiidard  (subpart  M)  for  Fall 
protection.  However,  OSHA  recognizes 
that  plank  pverlap  is  a  legitimate  reason 
to  accept  a  somewhat  lower  guardrail 
height  on  sbme  scaffolds.  Thus, 
although  the  record  indicates  that  most 
scaffolds  ot  the  market  fall  within  the 
38-  to  45-injch  range  (Ex.  2-368),  some 
scaffolds  hive  been  manufactured  to 
meet  the  39-inch  lower  guardrail  height 
limit  accepted  by  ANSI.  To  allow  the 
manufactuiers  of  these  scaffolds  the 
necessary  time  to  redesign  their 
systems,  the  Agency  is  grandfathering 
36-inch  guardrail  heights  on  all 
scaffolds  mpnufactured  and  installed 
before  Janukry  1,  2000.  These  scaffolds 
may  contiiuie  to  be  used  throughout 
their  normal  service  life,  as  long  as  they 
continue  to  meet  the  other  requirements 
of  subpart  £,. 

Final  rul^  paragraph  (g)(4)(iii),  which 
is  effectively  identical  to  proposed 
paragraph  [e)(4)(iii),  states  that,  when 
midrails,  sqreens,  mesh,  intermediate 
vertical  mefnbers  (such  as  balusters), 
solid  panel^,  or  equivalent  structural 
members  aee  used,  they  are  to  be 
installed  between  the  top  edge  of  the 
guardrail  system  and  the  scaffold 
platform.  Tpis  is  essentially  the  same 
requiremen|t  as  existing  §  1926.451(a)(5), 
except  that  the  existing  language 
mentioned  only  midrails  and  provided 
for  the  use  pf  midrails  "when  required." 
In  the  final  tu\e  OSHA  has  revised  the 
existing  lanjguage  to  reflect  the  variety  of 
options  available  and  to  express  the 
Agency's  intent  clearly. 

Final  rul0  paragraphs  (g)(4)(iv) 
through  (vi)  (proposed  as  paragraphs 
(e)(4)(iv)-(Mi))  specify  the  criteria 
necessary  t6  ensure  Uiat  the  midrails, 
screens,  mesh,  and  baluster  type 
protection  flequired  by  paragraph 
(g)(4)(iii)  will  be  properly  placed  and 
effective.  F^agraph  (g)(4)(iv)  requires 
that  midrails,  when  used,  be  installed  at 
a  height  midway  between  the  top  edge 
of  the  guardrail  system  and  the  platform 
surface.  Paragraph  (g)(4)(v)  requires  that 
screens  and  mesh,  when  used,  extend 
from  the  top  edge  of  the  guardrail 
system  to  the  scaffold  platform,  and 
along  the  entire  opening  between  the 
supports.  Paragraph  (g)(4)(vi)  requires 
that  intermediate  vertical  members 
(such  as  balusters  or  additional  rails), 
when  used  J  be  not  more  than  19  inches 
(48  cm)  ap^t. 

The  SSFI  and  SIA  (Exs.  2-367  and  2- 
368)  recommended  the  addition  of  the 
word  "appiijximately"  to  the  midrail 
height  required  in  paragraph  (iv).  These 
commenters  argued  that,  without  the 
flexibility  provided  by  this  word,  the 
provision  vyas  unnecessarily  restrictive 
and  did  not]  properly  address  varying 


platform  heights  (such  as  where 
adjoining  platforms  overlap)  or  the 
height  variations  allowed  for  toprails. 
OSHA  agrees  that  it  is  appropriate  to 
allow  for  such  variation,  and  the  final 
provision  reflects  this  suggestion. 

Paragraph  (g)(4)(vii)  of  me  final  rule 
provides  that  toprails  or  equivalent- 
members  be  capable  of  withstanding, 
without  failure,  a  force  applied  in  any 
downward  or  horizontal  direction  at  any 
point  along  their  top  edge  of  at  least  100 
pounds  (445  n)  for  guardrail  systems 
installed  on  single-point  adjustable 
suspension  scaffolds  and  on  two-point 
adjustable  suspension  scaffolds,  and  at 
least  200  pounds  (890  n)  for  guardrail 
systems  installed  on  all  other  scaffolds. 

The  strength  criteria  for  guardrail 
systems  on  single-point  adjustable  and 
two-point  adjustable  suspension 
scaffolds  differ  from  the  criteria  set  for 
guardrails  used  on  other  types  of 
scaffolds  because  of  the  functions 
guardrails  serve  on  these  types  of 
suspension  scaffolds.  Fall  protection  on 
these  suspension  scaffolds  is  provided 
by  a  combination  of  personal  fall  arrest 
systems  (PFAS)  and  guardrails,  rather 
than  by  either  guardrails  or  PFAS  alone. 
Guardrails  on  single-point  adjustable 
and  two-point  adjustable  suspension 
scaffolds  delineate  the  scaffold  edge, 
restrain  movement,  provide  handholds, 
and  prevent  misstepping.  A  guardrail 
system  can  serve  these  functions 
without  having  the  strength  that  would 
be  needed  if  the  guardrails  were  the 
primary  means  of  providing  fall 
protection.  Therefore,  OSHA  has  set  the 
minimum  capacity  for  guardrail  systems 
used  on  single-point  and  two-point 
scaffolds  at  100  pounds  rather  than  at 
200  pounds. 

This  is  the  same  substantive 
requirement  as  was  proposed  in 
paragraph  (e)(4)(vu);  however,  the 
language  has  been  modified  as 
discussed  above  to  replace  the  proposed 
terms  "Type  I"  and  "Type  II"  guardrails 
with  the  pertinent  performance  criteria. 
One  commenter  (Ex.  2—44) 
recommended  that  the  force 
requirements  be  changed  to  100  poimds 
for  Type  I  toprails  and  80  pounds  for 
Type  n  toprails.  OSHA  has  maintained 
the  proposed  strength  requirements,  i.e., 
100  pounds,  for  all  toprails  because  the 
Agency  believes  that  they  are  necessary 
to  prevent  employees  from  breaking 
through  toprails  if  they  fall  against 
them. 

Final  rule  paragraph  (g)(4)(viii) 
provides  that  when  the  loads  specified 
in  paragraph  (g)(4)(vii)  are  applied  in  a 
downward  direction,  the  top  edge  may 
not  drop  below  the  height  above  the 
platform  surface  prescribed  in 
paragraph  (g)(4)(ii).  Proposed  paragraph 


(e)(4)(viii)  was  identical  to  the 
corresponding  requirement  in  the  final 
rule  except  that  the  proposal  limited 
deflection  to  38  inches  on  supported 
scaffolds  (Type  I  guardrails)  and  36 
inches  on  suspended  scaffolds  (Type  II 
guardrails).  The  parallel  final  rule 
provision  does  not  contain  the  proposed 
guardrail  designations,  for  the  reasons 
discussed  above,  and  the  provision  also 
reflects  minor  editorial  changes. 

Paragraph  (g)(4)(ix)  of  the  final  rule 
states  that  midrails,  screens,  mesh, 
intermediate  vertical  members,  solid 
panels,  and  equivalent  structural 
members  must  be  capable  of 
withstanding,  without  failure,  a  force 
applied  in  any  downward  or  horizontal 
direction  at  any  point  along  the  midrail 
or  other  member  of  at  least  75  pounds 
(333  n)  for  guardrail  systems  with  a 
minimum  100  pound  toprail  capacity, 
and  at  least  150  pounds  (666  n)  for 
guardrail  systems  with  a  minimum  200 
pound  toprail  capacity.  Except  for  the 
changes  in  guardrail  system  terminology 
discussed  above,  this  provision  is  the 
same  as  proposed  paragraph  (e)(4)(ix). 

The  150  pound  force  requirement  is 
not  specified  in  the  existing  standard. 
However,  the  existing  requirements 
(e.g.,  §  1926.451(b)(15)  et  al.)  require 
midrails  to  be  made  of  1  x  6-inch 
lumber  (or  other  material  providing 
equivalent  protection).  The  existing 
standard  also  requires  midrails  to  be  not 
more  than  8  feet  long  (§  1926.451(a)(5)), 
and  to  be  made  of  a  minimum  1,500 
fiber  stress  construction  grade  lumber 
(see  §  1926.451(a)(9)).  On  the  average, 
such  wooden  midrails  can  support  loads 
up  to  approximately  160  pounds  before 
breaking.  Therefore,  OSHA  is  replacing 
the  specific  reference  to  1  x  6-inch 
liunber  with  the  performance  criterion 
of  150  pounds  force.  Similarly,  OSHA 
has  adopted  a  performance  criterion  of 
50  pounds  for  toeboards  in  final  rule 
paragraph  §  1926.451(f)(3). 

The  only  commenter  (Ex.  2—44)  on 
this  issue  recommended  that  the 
proposed  force  requirements  be  changed 
to  75  poimds  for  Type  I  and  40  pounds 
for  Type  n  midrails.  OSHA  has  not 
made  this  change  because  the  Agency 
beUeves  that  the  final  rule's  strength 
requirements  for  midrails  are  necessary 
to  prevent  employees  from  breaking 
through  midrails  or  other  intermediate 
members  of  the  guardrail  system.  In 
addition,  OSHA  has  not  maintained  the 
distinction  between  Type  I  and  Type  n 
midrails  made  in  the  proposal. 

Final  rule  paragraph  (g)(4)(x) 
(proposed  paragraph  (e)(4)(x))  provides 
that  a  separate  guardrail  section  is  not 
required  on  the  ends  of  suspension 
scaffolds  when  the  scaffold's  support 
system  (stirrup)  or  hoist  prevents 
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passage  of  employees.  One  commenter 
(Ex.  2-8)  suggested  that  OSHA  specify 
a  maximum  space  of  10  inclies  between 
the  hoist  or  stirrup  and  the  side 
guardrail  or  structure.  Another 
commenter  (Ex.  2-28)  suggested  that  the 
language  of  this  paragraph  be  changed 
from  "does  not  allow  passage"  to  "does 
not  allow  normal  passage  without 
climbing  over  the  stirrup."  OSHA  has 
not  made  the  suggested  changes  because 
this  requirement  is  clear  as  written. 

Paragraph  (g)(4)(xi)  (proposed 
paragraph  (e)(4)(xi))  of  the  final  rule 
requires  that  guardrail  systems  be  so 
surfaced  as  to  prevent  injury  to  an 
employee  from  punctures  or  lacerations, 
and  to  prevent  the  snagging  of  clothing. 
This  provision  is  consistent  with 
§  1926.502(b)(6),  which  sets  criteria  for 
guardrails  used  in  construction,  other 
than  on  scaffolds. 

The  language  of  the  final  rule  is 
effectively  identical  to  that  in  the 
proposed  rule,  except  that  the  proposed 
rule  contained  the  words  "which  could 
cause  an  employee  to  fall."  OSHA  used 
those  words  to  e^^plain  that  one  reason 
that  guardrail  systems  should  have 
smooth  surfaces  is  to  prevent  snagging 
of  clothing.  OSHA  did  not  intend  by 
this  language  to  limit  protection  to  those 
situations  where  snagging  would 
actually  result  in  a  fall.  OSHA  realizes 
that  other  hazards,  such  as  exposure  to 
falling  objects,  could  arise  if  an 
employee's  clothing  snagged  on  a 
guardrail  surface.  In  the  final  rule, 
OSHA  has  revised  the  proposed 
language  accordingly. 

The  SSFI  and  SIA  (Exs.  2-367  and  2- 
368)  objected  to  the  inclusion  of  this 
provision  in  the  final  rule.  Both 
commenters  stated  that  the  provision 
would  be  "impractical  in  the 
construction  industry  because  of  the 
different  types  of  equipment  used,"  and 
would  be  "unquestionably  over- 
restrictive  for  the  construction 
industry."  The  SIA  (Ex.  2-368)  added 
"As  worded,  even  the  standard 
guardrail  posts  could  be  considered 
hazardous."  OSHA  believes  that  this 
existing  requirement  is  still  needed  and 
is  promulgating  the  proposed  provision 
as  editorially  revised.  The  Agency  does 
not  intend  this  provision  to  be. 
interpreted  to  mean  that  guardrail 
system  components  have  sanded  or 
finished  surfaces.  Instead,  OSHA 
intends  that  such  surfaces  be  free  of 
breaks  and  jagged  edges  that  could 
cause  cuts  or  lacerations,  or  snag 
employee's  clothes. 

Paragraph  (g)(4)(xii)  of  the  final  rule, 
which  is  effectively  identical  to 
proposed  paragraph  {e)(4)(xii),  requires 
that  toprails  and  midrails  not  be  so  long 
as  to  constitute  a  hazard.  This  is 


identical  to  the  corresponding  provision 

in  subpart  M,  (Fall  protection) 

§  1926.502(b)(7),  and  is  intended  to 

Srotect  employees  from  projection 
azards. 

Paragraph  (g)(4)(xiii)  of  the  final  rule, 
which  is  identical  to  proposed 
paragraph  (e)(4)(xiii),  prohibits  the  use 
of  steel  banding  and  plastic  banding  as 
toprails  or  midrails.  Although  such 
bainding  can  often  withstand  a  200 
pound  load,  it  can  tear  easily  if  twisted. 
In  addition,  such  banding  often  has 
sharp  edges  which  can  cut  a  hand  if 
seized,  lliis  is  identical  to  the 
corresponding  provision  in  subpart  M 
(Fall  protecUon),  §  1926.502(b)(8). 

Paragraph  (g)(4)(xiv)  of  the  final  rule 
requires  that  guardrail  systems  using 
manila,  plastic::  or  synthetic  rope  as  rails 
be  inspected  by  a  competent  person  as 
frequently  as  necessary  to  ensure  that 
the  guardrails  comply  with  the 
performance  criteria  in  final  rule 
§  1926.451(g).  This  provision  has  been 
added  based  on  the  response  to  Hearing 
Notice  Issue  L-10. 

Issue  L-10  sought  testimony  and 
related  information  on  an  ACCSH 
recommendation  (Tr.  212-214,  6/9/87) 
that  the  Agency  bar  the  use  of  manila 
rope  and  plastic  rope  as  toprails  and 
midrails  of  guardrail  systems  used  on 
scaffolds.  This  recommendation 
reflected  ACCSH's  concern  that  manila 
rope  and  plastic  rope  can  lose  strength 
quickly  when  exposed  to  water  and  sun. 

The  SIA  (Exs.  5a-16  and  10,  Tr.  3/22/ 
99,  pp.  160-161)  disagreed  with  this 
view  on  the  grounds  that  it  should  not 
be  necessary  to  restrict  tlie  type  of 
material  that  can  be  used  because  other 
provisions  of  the  standard  spell  out 
system  strength  requirements  for 
guardrails.  Another  commenter  (Exs.  5a- 
3  and  13)  agreed,  noting  that, 
particularly  for  short-term  use,  "a  rope 
is  handy,  adequate,  and  perfectly  safe." 
This  commenter  stated  that  these  ropes 
"should  not  be  barred  from  use  on 
scaffolds  providing  ihey  are  capable  of 
supporting  a  100-pound  load  (Type  II) 
or  a  200-pound  load  (Type  I)  applied  in 
any  direction  without  excessive 
deflection." 

Zurn  Industries  (Ex.  2-81) 
commented  that  "plastic  rope"  should 
be  defined,  but  did  not  provide  such  a 
definition.  Zurn  also  stated  "[tjhere  are 
synthetic  ropes  made  of  plastic 
materials  that  do  not  sag  or  lose  strength 
when  exposed  to  water  or  sun."  This 
commenter  also  suggested  applying 
performance  language  to  all  materials 
used  for  guardrails  since  future 
technology  might  provide  more 
advanced  types  of  plastic  rope. 

After  carefully  considering  the  above 
comments  and  testimony,  OSHA 


believes  that  it  is  not  necessary  to 
prohibit  the  use  of  manila,  plastic  or 
synthetic  rope  as  guardrails  on 
scaffolds.  The  Agency  realizes  that  these 
types  of  ropes  can  deteriorate  over  time 
from  environmental  exposure.  However, 
the  Agency  also  realizes  that  such  ropes 
can  have  a  useful  lifespan  before 
significant  deterioration  occurs. 
Consequently,  OSHA  is  promulgatii)g 
final  rule  §  1926.451(g)(4)(xiv).  which 
allows  the  use  of  plastic,  manila  or 
synthetic  rope  only  on  condition  that 
such  ropes  be  inspected  as  often  as 
necessary  to  ensure  their  integrity.  This 
provision  is  consistent  with  the 
approach  taken  in  §  1926.502(b)(16), 
which  sets  generic  performance  criteria 
for  guardrails  used  in  construction. 

Paragraph  (g)(4)(xv)  of  the  final  rule 
permits  the  use  of  crossbracing  in  lieu 
of  either  a  midrail  or  a  toprail  when 
certain  criteria  are  met.  This  provision 
is  based  on  responses  to  NPRM  Issue  13 
and  the  March  29, 1993,  reopening  of 
the  record.  In  particular,  crossbracing 
would  be  accepted  in  lieu  of  a  toprail 
when  the  crossing  point  is  between  38 
and  48  inches  above  the  work  surface. 
Also,  crossbracing  would  be  accepted  in 
lieu  of  a  midrail  when  the  crossing 
point  is  between  20  and  30  inches  above 
the  work  surface.  In  addition,  the  end 
points  of  each  upright  must  be  no  more 
than  48  inches  apart,  which  will  reduce 
the  slope  of  the  crossbracing  and  result 
in  a  surface  that  is  similar  to  that  of  a 
standard  guardrail. 

The  Agency  received  over  30 
comments  in  response  to  Issue  13  and 
the  March.  1993  reopening  of  the  record 
on  the  issue  of  the  use  of  crossbracing 
in  lieu  of  guardrails  (Exs.  2-13,  2-14,  2- 
20.  2-22,  2-26,  2-29,  2-30.  2-37.  2-43. 
2-54,  2-55,  2-128,  2-330,  2-367,  2-368, 
2-390,  2-476,  34-1,  34-9,  34-10.  34-11. 
34-12,  34-15,  34-17,  34-19.  34-22.  34- 
29.  34-32,  34-34,  34-35. 34-37.  34-39, 
34-43,  34-46,  and  Tr.  6/9/87.  pp.  121- 
126).  These  comments  are  discussed 
below. 

Issue  13  of  the  NPRM  sought 
comments  concerning  whether  OSHA 
should  accept  crossbracing  on 
intermediate  levels  of  supported 
scaffolds  as  an  alternative  to  the  existing 
and  proposed  rules  requiring  guardrail 
systems  on  such  levels.  The  Issue  raised 
the  questioaof  whether  crossbraces  are 
as  effective  as  guardrail-type  systems  in 
preventing  falls,  and  asked  for 
comments  on  two  sets  of  provisions  that 
had  been  developed  by  the  SIA  and 
other  interested  industry  groups. 

Issue  13  presented  the  first  three 
alternatives  as  a  group  (hereafter  Items 
l(a)-(c)).  Item  1(a)  would  have  allowed 
crossbracing  in  lieu  of  a  midrail  if  the 
crossing  point  was  at  or  between  20  and 
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32  inches  above  the  work  surface.  Item 
1(b)  providdd  that  crossbracing  would 
be  allowed  m  lieu  of  both  midrail  and 
toprail  if  the  crossing  point  was  at  or 
between  30  end  48  inches  above  the 
work  surface  and  the  end  points  of  the 
uprights  were  54  inches,  or  less,  apart. 
Item  1(c)  would  have  prohibited  the  use 
of  crossbracing  in  lieu  of  a  toprail  or 
midrail  on  the  top  level  of  a  scaffold 
(Issue  13  repeated  this  suggested 
provision  as!  Item  2(c)). 

Issue  13  also  presented  a  second  set 
of  alternatives  for  crossbracing 
(hereafter  It^ms  2(a)-(d)).  Item  2(a) 
provided  th^t  crossbraciiig  would  be 
allowed  in  lieu  of  a  toprail  if  the 
crossing  poitit  was  at  or  between  39  and 
49  inches  above  the  work  surface  and 
the  endpoints  of  the  uprights  were  54 
inches,  or  leiss,  apart.  Item  2(b)  provided 
that  crossbracing  would  be  allowed  in 
lieu  of  a  midrail  if  the  crossing  point 
was  at  or  between  20  inches  and  30 
inches  abov0  the  working  siu'face.  Item 
2(d)  would  prohibit  the  use  of 
crossbracing  in  lieu  of  both  the  toprail 
and  midrail  on  the  same  scaffold  level 
at  the  same  ^ime. 

Comment0rs  to  Issue  13  were  split 
into  two  grolips:  those  supporting  {Exs. 
2-14,  2-20.  2-22,  2-26,  2-30,  2-53,  2- 
55,  2-367,  2^-368.  2-390,  and  2-476) 
and  those  rejecting  (Exs.  2-13,  2-29,  2- 
37,  2-43,  2-^4,  2-128,  and  ACCSH)  the 
use  of  crossbracing  in  lieu  of  guardrails. 

The  ACC$H  (Tr.  6/9/87,  pp.  121-129) 
and  six  compienters  (Exs.  2-13,  2-29,  2- 
37,  2-43,  2-B4  and  2-128)  opposed 
OSHA  recoffiiizing  crossbracing  as  a 
substitute  far  a  standard  guardrail.  One 
commenter^Ex.2-13  )  stated  "that  there 
is  no  substitjute  for  the  protection 
afforded  by  b  constant-height  guardrail". 
The  same  cgmmenter  added  that  "there 
is  no  industry  standard  to  allow  a 
substitution]  in  that  the  OSHA  standards 
have  required  guardrail  systems  since 
1971".         1 

On  the  otlier  hand,  those  commenters 
favoring  crofesbracing  argued  that 
crossbracing  should  be  allowed  in  lieu 
of  the  enfjra  guardrail  system  (Exs.  2-14, 
2-20,  2-26,2-30,  2-55,  2-367,  2-368, 
2-390,  and  f-476),  or  that  crossbracing 
should  be  permitted  on  intermediate 
levels  (Ex.  2|-53),  or  that  it  should  be 
permitted  as  a  midrail  only  if  the 
midpoint  oBthe  "X"  was  20  to  32  inches 
from  the  platform  (Ex.  2-22). 

Specifically,  commenters  in  the  group 
favoring  cropsbracing  argued  that 
requiring  guardrails  in  all  situations 
could  result  in  structural  instability  (Ex. 
2-14),  was  impractical,  increased  the 
likelihood  of  accidents,  could  cause 
problems  wpen  attempting  to  attach 
guardrails  t0  the  scaffold  frame,  and 
might  raise  Issues  of  economic 


IMI 


feasibility  (Ex.  2-368).  Some  of  these 
commenters  also  argued  that  available 
statistics  did  not  support  retention  of 
the  existing  rule's  prohibition  against 
the  use  of  crossbracing  in  lieu  of 
guardrails  (Exs.  2-20,  2-55,  2-367,  2- 
368,  and  2-390). 

For  example,  one  commenter  (Ex.  2- 
14)  stated: 

If  cross  braces  and  guardrail  cannot  be 
placed  on  the  same  studs,  and  only  toprails 
and  midrails  are  used  to  connect  a  run  of 
scaffold  frames  other  than  the  top  run,  a  very 
hazardous  structural  situation  is  created. 
This  is  due  to  the  lack  of  triangulation  which 
crossbraces  provide. 

The  SIA  (Ex.  2-368)  argued  that: 

Each  time  workers  completed  one  level 
they  would  have  to  remove  the  guardrail 
posts  and  rails,  install  frames  and  cross 
braces,  plank  the  next  level,  install  guardrail 
posts  and  rails  and  repeat  the  procedure  at 
each  level. 

The  increased  work  would  create  a  greater 
possibility  of  accident  than  that  which  it 
proposes  to  prevent. 

The  SIA  also  commented,  argued  that: 

It  is  impractical  and  economically 
unfeasible  to  require  manufacturers  to  call  in 
all  their  scaffolds  for  refurbishing.  There  is 
no  way  the  owners  of  scaffolds  would 
comply  nor  any  way  the  manufactiirer  could 
force  them  to  do  so.  The  result  would  be  a 
far  greater  hazard  due  to  alteration  of  the 
scaffold  frames  by  persons  not  qualiHed  to 
perform  the  delicate  welding  required  on 
steel  scaffold.  It  is  further  impossible  when 
you  consider  the  fact  that  there  are  hundreds 
of  thousands  of  separate  owners  of  scaffold 
frames  manufactured  by  numerous 
manufacturers,  many  of  which  are  no  longer 
in  business. 

The  AGC  (Exs.  2-20,  2-55,  and  2-390) 
stated  that  crossbracing  can  be  used  as 
an  effective  guardrail,  because  "studies 
do  not  reflect  actual  field  conditions 
and  accident  statistics  do  not  reflect  the 
need  for  the  existing  standard."  OSHA 
notes,  however,  that  inadequate 
accident  statistics  and  that  lack  of 
detailed  annotation  about  the  details  of 
accidents  that  are  reported  should  not 
be  taken  as  evidence  that  no 
relationship  exists. 

Based  on  its  review  of  the  above- 
discussed  comments,  OSHA  decided 
that  more  information  was  needed  in 
order  to  determine  if  the  Agency  should 
allow  the  use  of  crossbracing  in  lieu  of 
guardrail  top  rails  or  midrails. 
Accordingly,  on  March  29,  1993,  OSHA 
reopened  the  public  record  on  subpart 
L  (58  FR  16509)  for  additional  input.  In 
particular,  the  Agency  requested 
comments  regarding  the  extent  to  which 
supplemental  rail  systems  could  be  used 
with  crossbraces  to  meet  the  guardrail 
requirements  of  subpart  L. 

The  commenters  to  the  Reopening  of 
the  record  either  agreed  with  or  opposed 


the  use  of  crossbracing  in  lieu  of  a 
guardrail  in  about  the  same  proportions 
as  the  earlier  commenters.  Their 
comments,  which  are  closely  related  to 
those  addressed  by  the  earlier 
commenters  on  this  issue,  are  only 
briefly  summarized  below: 
— ^Those  opposed  to  the  use  of 
crossbracing  (Exs.  34-1,  34-11,  34-19, 
34-22.  34-29,  34-34,  and  34-35) 
argued  that  crossbraces  would  not 
provide  protection  equivalent  to  that 
provided  by  standard  guardrails, 
because  crossbracing  lacks  the 
uniform  height  and  consistent  spacing 
between  toprails  and  midrails  that  are 
found  in  guardrail  systems  and  are 
necessary  for  adequate  protection  (Ex. 
34-11);  because  there  are  variations  in 
attachment  heights,  distances  between 
crossmembers,  and  the  strength  of  the 
attachment  points  where  crossbracing 
is  used  (Ex.  34-34);  and  because  the 
use  of  crossbraces  may  promote 
shortcuts  in  scaffold  erection  since 
employers  might  fail  to  measure  the 
points  of  the  crossbracing  or  to  add 
toeboards  (Ex.  34-19).  In  addition, 
one  commenter  stated  that  crossbraces 
should  be  supplemented  by  midrails 
and  toprails  because  employees  may 
fall  through  the  triangular  void  on 
either  side  of  the  intersection  of  the 
braces,  and  added  that  crossbraces 
may  give  a  false  sense  of  security  (Ex. 
34-35),  and  another  (Ex.  34-22)  stated 
that  commercial  scaffolds  are  all 
capable  of  being  fitted  with 
conventional  guardrails,  and  that 
crossbraces  can,  at  best,  only  be  used 
to  replace  either  the  toprail  or  midrail, 
not  both. 
— ^Those  supporting  the  use  of 
crossbracing  in  lieu  of  guardrails 
(midrail  or  toprail)  urged  OSHA  to 
adopt  certain  height  requirements  for 
the  crossing  points  of  the 
crossbracing.  For  example,  five 
commenters  (Exs.  34-9,  34-10,  34-12, 
34-17,  34-37)  stated  that  crossbracing 
could  be  substituted  for  a  midrail  as 
the  crossing  point  of  the  brace  is 
between  20  and  31  inches  above  the 
work  surface,  while  others  argued  that 
crossbracing  could  be  used  in  lieu  of 
a  toprail  or  midrail  if  the  crossing 
point  fell  in  the  range  of  30  to  48 
inches  above  the  working  surface. 
Another  group  of  participants  (Exs. 
34-9,  34-10,  34-12,  and  34-17)  were 
of  the  opinion  that  crossbracing 
substituting  for  a  midrail  should  have 
a  crossing  point  in  the  20-  to  30-inch 
range.  A  large  number  of  commenters 
(Exs.  34-9,  34-10,  34- 12,  34-17,  34- 
32,  34-37,  and  34-39)  stated  that  end 
points  of  the  crossbraces  must  be  no 
more  than  54  inches  apart. 
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Another  group  of  commenters  (Exs. 
34-5,  34-9,  34-10,  34-12,  34-17,  34-22, 
and  34-29)  provided  information  on 
supplemental  rail  systems,  such  as  those 
produced  by  Waco,  Safway  or  Nail. 
These  commenters  stated  that  such 
systems  are  feasible  and  would  provide 
protection  equivalent  to  guardrails  that 
comply  with  proposed  subpart  L  in 
certain  situations. 

Donald  Nail  (Ex.  34-15)  commented 
as  follows: 

*  *  •  I  have  devised  a  way  to  enhance 
scaffold  safety.  The  safety  rail  whicii  I 
invented  can  be  conveniently  attached  to 
scaffold  CTOssbraces,  thus  eliminating  the 
excuses  of  those  employers  and  employees 
who  simply  do  not  want  to  put  them  up. 

This  invention  is  not  currently  on  the 
market  due  to  resistance  from  the  scaffold 
and  construction  industries.  If  OSHA 
regulations  were  changed  to  require  a 
guardrail  with  scaffolding,  employer 
compliance  would  follow  without  undue 
economic  hardship.  The  average  cost  would 
be  about  $5  (plus  the  rail)  per  frame  as 
opposed  to  current  systems  averaging  $30. 

The  basic  concept  for  my  automatic  guard 
rail  is  that  you  cannot  erect  a  welded-&»me 
scaffold  without  crossbraces.  The  automatic 
guardrail  would  be  permanently  attached  to 
the  crossbraces  with  a  slide  ring  on  each  end 
of  the  rail .  .  .  The  guard  rail  will  fold  up 
with  the  crossbraces  when  they  are  taken 
down  for  shipping  or  storage.  The 
crossbraces  are  easier  and  quicker  to  install 
with  the  guard  rail  attached  than  without,  not 
to  mention  safer.  If  the  guard  rail  is 
permanently  attached  to  the  crossbraces  the 
workmen  will  have  installed  the  guard  rails 
automatically,  thereby  helping  to  reduce 
numerous  fatalities  and  thousands  of  scaffold 
injuries  each  year. 

However,  commenters  opposed  to  the 
use  of  supplemental  rail  systems  (Exs. 
34-32,  34-37,  and  34-39)  argued  that 
the  Safway  panel  can  only  be  installed 
on  walk-through  frames  that  have 
attachment  members  on  both  sides. 
They  added  that  these  systems  were 
designed  to  be  used  in  cases  where 
.  crossbracing  is  not  required  in  every 
bay. 

SIA  (Ex.  34-37)  commented  that  the 
Waco  system  has  not  been  accepted  by 
industry  because:  (a)  It  can  only  be  used 
on  a  specific  type  scaiTold  frame;  (b)  It 
increases  the  number  of  pieces  three- 
fold because  it  also  requires  two 
additional  rails;  (c)  It  significantly 
increases  the  dead  load  on  the  scaffold; 
(d)  It  has  not  proved  to  be  economically 
feasible.  The  commenter  added  that 
Patent  Scaffolding  Co.  has  had  a  similar 
device  consisting  of  four  pieces  for  10 
years,  but  that  it  has  not  been  widely 
used  for  the  same  reasons. 

In  addition,  the  SIA  contended  that 
the  Nails  Safety  Rails  system  is  not 
feasible  because: 


(a)  It  is  a  proprietary  system  which  cannot 
be  used  universally. 

(b)  It  cannot  be  used  with  angle  braces 
which  accoimt  for  60%  of  most  inventory. 

(c)  When  attached  to  the  crossbrace  it 
becomes  permanent  (since  it  is  riveted  on) 
and  therefore,  by  its  very  nature  must  be  used 
(with  the  crossbrace)  where  it  would  not  be 
required — thus  adding  considerable  more 
dead  load  to  the  scaffold. 

(d)  It  requires  another  inventory  item  not 
usually  included  in  stock. 

(e)  It  requires  extra  attachments  te  the 
scaffold  frame. 

(f)  It  creates  costly  maintenance  problems 
when  plaster  and  cement  hinder  sliding  the 
rail. 

(g)  It  is  not  cost  effective. 

The  Agency  finds  that  the 
supplemental  railings  discussed  above 
can  be  used  as  guardrails  in  some 
situations.  However,  these  supplemental 
systems  are  not  compatible  with  all 
scaffolds,  and  will  thus  not  address  the 
guardrail  vs.  crossbracing  issue.  In 
addition,  based  on  the  determination, 
discussed  above,  that  crossbracing  can 
be  used  safely  in  lieu  of  either  a  midrail 
or  a  toprail,  but  not  both,  the  Agency 
finds  no  reason  to  mandate  the  use  of 
these  supplemental  railings.  Employers 
may  still  use  these  railing  in  situations 
where  they  are  appropriate  to  protect 
employees  working  on  scaffolds  from 
fall  hazards. 

After  carefully  reviewing  the 
extensive  record  on  this  issue,  the 
Agency  has  determined  that  it  is 
appropriate  to  allow  crossbracing  in  lieu 
of  a  midrail  or  a  toprail  (but  not  both). 
The  crossing  point  heights  and 
crossbrace  endpoint  distance  spelled 
out  in  the  final  rule  are  based  on  a 
combination  of  those  raised  in  Issue  13 
of  the  NPRM  and  those  specified  in  the 
California  code  and  reflect  OSHA's 
evaluation  of  the  record  as  a  whole. 

OSHA  disagrees  that  crossbracing  can 
be  used  in  lieu  of  both  the  midrail  and 
the  toprail  of  a  standard  guardrail 
system.  The  principal  reasons  for  this 
determination  are  diat  the  voids  on  each 
side  of  the  intersection  of  the 
crossbraces  present  a  serious  fall  hazard 
to  employees  working  on  scaffolds,  and 
that  the  uneven  height  and  spacing  of 
crossbraces  also  contribute  to  the  fall 
hazard.  For  example,  if  OSHA  permitted 
crossbracing  in  lieu  of  both  a  toprail  and 
a  midrail,  the  voids  below  the  crossing 
point  of  the  crossbrace  could  be  as  high 
as  48  inches.  This  would  be  inconsistent 
with  good  safety  practice  and  with 
subpart  M  of  this  part  (Fall  protection),   . 
which  requires  that  openings  in  walls  or 
other  vertical  surfaces  not  exceed  30 
inches  in  height  unless  a  guardrail  is 
installed.  In  addition.  Review 
Commission  decisions  (see,  for  example, 
10  OSHRC  1937  and  7  OSHRC  1951) 


have  consistently  upheld  OSHA's 
position  that  crossbracing  is  not 
equivalent  to  a  guardrail  in  the  degree 
of  protection  provided.  Support  for  the 
position  taken  in  the  final  rule  also 
comes  from  California,  where  the  State 
Code  initially  allowed  the  use  of 
crossbracing  in  lieu  of  a  guardrail 
system  but  was  changed  in  1976  to  limit 
the  use  of  crossbracing  as  only  a  midrail 
or  a  toprail,  but  not  both.  A  review  of 
California's  experience  shows  that 
permitting  the  use  of  crossbracing  in 
lieu  of  either  a  midrail  or  a  toprail  has 
not  compromised  employee  safety. 
Washington  State  and  Arizona  both 
allow  such  use  of  crossbracing;  OSHA 
notes  that  these  three  states  together 
account  for  well  over  10  percent  of  all 
U.S.  construction  work.  In  addition, 
specifics  of  the  California  code  agree 
with  those  in  the  final  rule.  For 
example,  CaUfomia  accepts  crossbracing 
as  a  toprail  if  the  intersection  of  the  "X" 
occurs  at  45  inches  (+/  -  3  inches).  Issue 
13  suggested  a  range  of  39  to  49  inches 
for  the  height  of  the  crossing  point,  and 
the  final  rule  accepts  a  range  of  38  to  48 
inches  to  reflect  the  lower  limit  of 
guardrail  height  permitted  by  this  final 
subpart  L,  and  the  upper  limit  permitted 
by  the  Cafifomia  code. 

In  addition,  the  final  rule  specifies 
that  the  end  points  of  each  upright  be 
no  more  than  48  inches  apart,  not  54 
inches  as  suggested  by  many 
commenters  and  raised  in  NPRM  Issue 
13.  This  spacing  (48  inches)  is 
consistent  with  the  Cahfomia  code  and 
will  reduce  the  slope  of  the  crossbracing 
and  result  in  a  flatter  surface  that  is 
more  consistent  with  that  of  a  standard 
guardrail,  and  will  provide  equivalent 
protection. 

The  Agency  has  concluded  that 
crossbracing  where  the  crossing  point  is 
between  20  and  30  inches  can  serve 
safely  as  a  midrail  since  the  use  of  a 
standard  top  rail  will  provide  the 
uniform  height  that  the  Agency  has 
determined  is  necessary,  while  the  use 
of  a  toe  board  will  limit  the  size  of  any 
openings  (voids)  on  either  side  of  the 
crossing  point. 

Similarly,  OSHA  believes  that,  where 
the  crossing  point  occurs  in  the  38-  to 
48-inch  range  the  crossbracing  must  be 
supplemented  by  a  midrail.  Otherwise, 
an  opening  as  high  as  48  inches  could 
occur,  allowing  an  employee  to  fall. 
These  conditions  would  also  occur  if 
crossbracing  were  permitted  to  be  used 
in  lieu  of  a  complete  standard  guardrail. 
Accordingly,  the  final  rule  contains 
provisions  allowing  use  of  crossbraces 
as  a  substitute  for  either  the  midrail  or 
toprail,  but  not  both,  providing  that  the 
crossing  point  and  end  point  distances 
specified  in  the  final  rule  are  observed. 
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Paragraph  i926.451(h).    Falling  object 
protection. 

This  paragraph  addresses  the 
protection  <>f  employees  from  scaffold- 
related  falli)ig  object  hazards.  Paragraph 
(h)(1)  of  th^  Hnal  rule  provides  that 
employees  Working  on  scaffolds  wear 
hardhats  anjd  be  protected  from  falling 
hand  tools,  debris,  and  other  small 
objects  throjugh  the  installation  of 
toeboards,  greens,  or  guardrail  systems 
or  through  <he  erection  of  debris  nets, 
catch  platforms,  or  canopy  structures 
that  deflect  falling  objects.  In  addition, 
when  the  falling  objects  to  which 
employees  0n  scaffolds  may  be  exposed 
are  too  larga,  heavy  or  massive  to  be 
contained  or  deflected  by  any  of  the 
above-listeq  measures,  the  employer 
must  protect  affected  employees  by 
placing  anylsuch  potential  falling 
objects  away  from  the  edge  of  a  siuface 
from  whichjthey  might  fall  and  must 
secure  thosg  materials  as  necessary  to 
prevent  theik-  falling. 

This  provision  is  similar  to  proposed 
paragraph  (^(1),  which  was  based  on 
existing  §§  I926.451(a)(16)  and  (h)(13). 
OSHA  has  anded  the  phrase  "hand 
tools,  debria  and  other  small"  to 
describe  thejtype  and  size  of  objects  that 
OSHA  exf)e^s  would  be  handled  by 
toeboards,  sl:reens,  guardrails,  canopies, 
debris  nets  and  catch  platforms.  In 
addition,  thf  Agency  has  added 
language  which  requires  that  employers 
place  materials  away  from  an  edge  over 
which  they  jnight  fall  and  secure  those 
objects  as  nace»sary  to  prevent  their 
falling,  if  th<^se  materials  are  so  large, 
heavy  or  matesive  that  the  above-listed 
measures  w^uld  not  contain  or  deflect 
them.  The  c|ianges  that  have  been  made 
to  this  requirement  since  the  proposal 
are  based  onj  comments  received  from 
the  SSFI  and  the  SIA  (Exs.  2-367  and  2- 
368)  indicating  that  "compressors, 
meirble,  pipe,  large  bolts,  etc.  could  be 
potentially  felling  objects"  and  that  it  is 
unreasonable  to  require  guarding  against 
such  large  objects. 

OSHA  agrees  that  the  protective 
measures  required  by  the  proposed 
paragraph  would  not  be  adequate  to 
withstand  large  objects.  For  example,  a 
slab  of  marble  facing  would  smash 
through  screens  or  guardrails  if  it  had 
not  been  properly  stored  and  retained. 
In  fact,  an  oh  ject  of  this  mass  would 
probably  era  sh  through  a  debris  net  or 
even  a  catch  platform  or  protective 
canopy.  As  \  rovided  by  the  final  rule, 
the  appropri  ite  way  to  protect  affected 
employees  fjlom  such  large  items  is  to 
locate  those  hems  away  from  the  edge 
and  to  secur  i  them  to  keep  them  from 
falling. 


Because  objects  falling  from  scaffolds 
may  injure  employees  working  below, 
final  rule  paragraph  (h)(2)  requires 
employers  to  protect  affected  employees 
from  that  hazard  and  sets  forth  several 
alternative  means  by  which  employers 
can  provide  the  required  protection.  The 
provisions  of  proposed  paragraph  (f)(2) 
were  identical,  except  that  debris  nets 
and  catch  platforms  have  been  added  to 
the  final  rule,  because,  based  on  review 
of  the  rulemaking  record,  OSHA 
considers  such  measures  to  be 
acceptable  alternatives. 

Paragraph  (h)(2)(i)  provides  for  the 
use  of  barricades  on  lower  levels  to 
exclude  employees  from  areas  where 
falling  objects  might  land.  Compliance 
with  this  new  provision  will  enable 
employers  to  eliminate  employee 
exposure  to  the  hazard. 

Under  paragraph  (h)(2)(ii),  employera 
would  be  required  to  provide  toeboards 
along  the  edge  of  platforms  more  than 
ten  feet  above  lower  levels  for  a  distance 
sufficient  to  protect  workers  below, 
except  that  on  float  (ship)  scaffolds,  an 
edging  of  y*  inch  x  IVz  inch  wood,  or 
a  material  with  equivalent  strength,  may 
be  used  in  lieu  of  a  toeboard.  This 
provision  differa  from  existing 
§  1926.451(a)(4),  which  requires 
toeboards  to  be  erected  along  the  entire 
length  of  all  open  sides  and  ends  of  all 
scaffolds  more  than  10  feet  high.  The 
final  rule,  like  proposed  paragraph 
(f)(2)(ii),  requires  toeboaids  only  where 
needed  to  protect  employees  below  from 
falling  object  hazards. 

For  example,  on  a  long  scaffold  where 
employees  are  working  on  the  ground 
near  one  end  of  the  scaffold,  compliance 
with  this  provision  would  require  the 
scaffold  to  have  a  toeboard  at  the  end 
over  the  employees  below,  but  not  at  the 
other  end.  TTiis  would  be  the  case 
regardless  of  the  height  of  the  scaffold 
work  platform.  This  change  recognizes 
that  toeboards  and  equivalent  members 
are  for  the  protection  of  employees 
below.  Accordingly,  if  no  employees  are 
exposed,  no  protective  measures  are 
necessary. 

Paragraph  (h)(2)(iii)  of  the  final  rule 
provides,  as  an  alternative,  for  erection 
of  paneling  or  screening  in  cases  where 
tools  or  other  materials  are  piled  to  a 
height  higher  than  the  top  6dge  of  a 
toeboard.  The  panel  or  screen  must 
extend  from  the  toeboard  (or  platform) 
to  the  top  of  the  guardrail  and  be  erected 
for  a  distance  sufficient  to  protect 
employees  below.  In  addition,  the  panel 
or  screen  would  need  to  be  capable  of 
withstanding,  without  failure,  a  force  of 
at  least  150  pounds,  applied  in  any 
downward  or  outward  direction  at  any 
point  along  the  screen  (to  comply  with 
paragraph  (g)(4)(ix)).  This  provision  is 


effectively  identical  to  proposed 
paragraph  (f)(2)(iii).  The  proposed  rule 
referenced  the  proposed  §  1926.502 
criteria  for  screens,  while  the  final  rule 
directly  incorporates  the  applicable 
strength  requirement  from 
§  1926.502(b)(5),  Fall  protection 
(subpart  M).  OSHA  believes  that  this 
revision  will  facilitate  compliance  by 
eliminating  the  need  for  employers  to 
look  up  a  cross  reference. 

Paragraph  (h)(2)(iv)  of  the  final  rule 
allows  employers  to  protect  employees 
from  falling  objects  through  the 
installation  of  a  guardrail  system  which 
complies  with  §  1926.451(g)(4)  and 
which  has  openings  small  enough  to 
reject  passage  of  potential  falling 
objects.  This  provision  is  identical  to 
proposed  paragraph  (f)(2)(iv). 

Paragraph  (h)(2)(v)  of  the  final  rule 
provides  that  employera  can  protect 
employees  working  below  scaffolds 
from  falling  objects  through  the 
installation  of  debris  nets,  catch 
platforms,  or  canopies  that  have 
sufficient  strength  to  withstand  the 
impact  forces  of  potential  falling  objects. 

fri  contrast  to  final  rule  paragraph 
(h)(2)(v),  proposed  paragraph  (f)(2)(v) 
provided  only  for  the  use  of  a  canopy 
structure.  OSHA  has  added  debris  nets 
and  catch  platforms  to  this  provision  in 
response  to  the  statement  by  Bristol 
Steel  (Ex.  5a-3)  that  debris  nets  or  catch 
platforms  immediately  below  a  scaffold 
could  be  more  protective  than  a  canopy 
many  feet  below.  The  Agency  agrees 
that  properly  installed  debris  nets  and 
catch  platforms  in  place  immediately 
below  a  scaffold  will  stop  objects  from 
falling  closer  to  the  source,  and  will 
lessen  the  possibility  that  these  falling 
objects  will  pick  up  momentiun  and 
bounce  off  the  canopy,  injuring  workers 
some  distance  from  the  area  below  the 
scaffold. 

Hearing  Notice  Issue  L-13  sought 
testimony  and  comments  on  a 
suggestion  by  the  ACCSH  (Tr.  6/9/87. 
214-15)  that  proposed 
§  1926.451(f)(2)(v)  specify  nine  feet  as 
the  proper  height  for  the  placement  of 
a  canopy.  The  ACCSH  noted  that  the ' 
proposed  requirement  did  not  specify  a 
height  for  canopy  placement.  According 
to  the  ACCSH,  a  canopy  set  at  15  or  20 
feet  would  not  protect  employees  below. 
However,  the  Advisory  Committee  did 
not  provide  a  supporting  rationale  for  its 
position. 

Both  the  SIA  (Exs.  10  and  5a-16,  and 
Tr.  3/22/88,  pp.  162-163)  and  SSFI  (Ex. 
5a-19)  supported  the  placement  of  the 
canopy  at  a  height  of  10  feet.  The  SLA. 
pointed  out  that  standard  scaffold 
frames  are  six-feet  high  and  adding  a 
three-foot  frame  would  raise  the  canopy 
top,  including  the  plank,  to  a  height  of 
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almost  10  feet.  The  SIA  suggested  that 
OSHA  specify  a  "maximum"  distance  of 
10  feet,  noting  that  the  proposed 
standard  would  not  have  allowed  for 
any  variation  to  accommodate  these 
standard  frames.  The  SSFI's  comment 
stated  that  canopies  "should  be  erected 
no  greater  than  10  feet  above  the  work 
surface"  and  that  because  the  intent  of 
this  requirement  was  to  provide 
employee  protection  from  small  falling 
objects  and/or  light  debris,  "the  term 
'reasonable'  should  be  included  within 
the  definition."  In  addition,  the  SSFI 
asked  what  anticipated  impact  forces 
such  canopies  would  be  required  to 
withstand. 

The  National  Chimney  &  Cooling 
Tower  Association  (Ex.  2-593)  indicated 
that  no  height  restriction  was 
appropriate  for  canopies.  The 
commenter  stated  that  restricting  the 
height  would  severely  hamper 
equipment  access.  Bristol  Steel  (Ex. 
5a-3)  supported  allovyrlng  maximum 
flexibility  for  designing  various  types  of 
falling  object  protection  for  varying 
situations.  This  commenter  stated  that 
there  should  be  no  limitation  or  canopy 
height  as  long  as  the  canopy  functions 
as  intended. 

After  carefully  considering  the 
comments  and  testimony  received  in 
response  to  this  issue,  OSHA  believes 
that  specifying  a  maximum  height  for 
canopy  placement  could  unnecessarily 
restrict  the  use  of  equipment.  In 
addition,  the  Agency  believes  that  the 
use  of  performance-oriented  language, 
requiring  that  canopies  be  strong 
enough  to  withstand  the  impact  forces 
of  potential  falling  objects,  will  ensure 
employee  safety  and  at  the  same  time 
provide  the  flexibility  necessary  to 
respond  adequately  to  advances  in 
technology  as  well  as  unusual  or 
changing  work-site  conditions.  The 
employer  is  responsible  for  determining 
the  maximum  size  of  potential  falling 
objects  and  providing  the  appropriate 
protection. 

Final  rule  paragraph  (h)(3)  sets 
criteria  for  the  use  of  canopies. 
Paragraph  (h)(3){i)  of  the  final  rule, 
which  is  identical  to  proposed 
paragraph  (f)(l){i).  requires  that 
canopies  be  installed  between  the 
falling  object  hazard  and  the  employees. 
Paragraph  (h)(3)(ii)  of  the  final  rule, 
which  is  identical  to  proposed 
paragraph  (f)(l)(ii),  requires  the  use  of 
additional  independent  support  lines  to 
support  the  scaffold  in  the  event  of 
suspension  support  rope  failure,  in 
cases  where  canopies  are  used  for 
falling  object  protection  on  suspended 
scaffolds.  The  reason  for  this 
requirement,  as  stated  in  the  discussion 


of  final  rule  paragraph  (g)(3),  is  that  in 
the  event  of  a  suspension  rope  failure, 
the  additional  lines  would  keep  the 
scaffold  from  falling. 

Paragraph  (h)(3)(iii)  of  the  final  rule, 
which  is  identical  to  proposed 
paragraph  (f)(l)(iii),  requires  that 
independent  support  lines  and 
suspension  ropes  not  \>e  attached  to  the 
same  point  of  anchorage.  This  new 
provision  will  prevent  the  loss  of  the 
backup  safety  systems  in  the  event  of 
suspension  rope  anchorage  failure. 

Final  rule  paragraph  (h)(4)  sets 
strength  criteria  for  toeboards. 
Paragraph  (h)(4)(f),  which  is  a  new 
requirement,  requires  that  toeboards  be 
capable  of  withstanding,  without 
failure,  a  force  of  at  least  50  pounds 
applied  in  any  downward  or  horizontal 
direction  at  any  point  along  the 
toeboard.  This  provision  contains  a  note 
which  indicates  that  toeboards  built  in 
accordance  with  Appendix  A  of  subpart 
L  will  be  deemed  to  comply  with  the 
standard.  This  provision,  which  is 
consistent  with  the  corresponding 
requirement  in  OSHA's  Fall  Protection 
standard,  §  1926.502(j)(2)  (subpart  M),  is 
identical  to  proposed  paragraph  (f)(3](i). 

Final  rule  paragraph  (h)(4)(ii)  sets 
forth  the  construction  requirements  for 
toeboards.  This  provision  requires  that 
toeboards  be  at  least  three  and  one-half 
inches  high,  fastened  securely  in  place, 
and  have  not  more  than  '/t-inch 
clearance  above  the  walking/working 
surface.  In  addition,  toeboards  must  be 
solid  or  have  openings  no  greater  than 
one  inch  in  the  greatest  dimension.  This 
provision,  which  is  consistent  with  the 
corresponding  requirement  of  the  Fall 
Protection  standard,  §  1926.502(j){3) 
(subpart  M),  is  identical  to  proposed 
paragraph  (f)(3)(ii),  except  as  discussed 
below. 

OSHA  received  one  comment  on 
proposed  paragraph  (f)(3)(ii).  That 
commenter  (Ex.  2-29)  recommended  a 
maximum  space  of  V4-inch  between  the 
lower  edge  of  the  toeboard  and  the 
platform  instead  of  the  proposed  '/i-inch 
on  the  grounds  that  "many  small  tools 
and  fastener  materials  can  pass  through 
a  V2-inch  opening."  OSHA  agrees  that 
reducing  this  opening  will  enhance 
employee  protection  and  has  changed 
the  language  of  the  final  rule 
accordingly. 

Other  Issues  Related  to  §  1926.451 

Issue  L-7  of  the  hearing  notice 
solicited  testimony  and  related 
information  on  the  extent  to  which 
proposed  §  1926.451  ("General 
requirements")  adequately  covers 
smokestack  hoist  scaffolds.  The  Agency 
also  requested  testimony  and 


information  on  stack  hoist  hazards  not 
addressed  by  the  general  requirements, 
and  explained  that  the  issue  was  being 
raised  in  light  of  ongoing  efforts  to 
update  ANSI  standard  AlO.22.  Safety 
Requirements  for  Rope  Guided  and 
Non-Guided  Workmen's  Hoists.  OSHA 
noted  that  the  final  rule  might  need  to 
include  provisions  to  address  the 
hazards  unique  to  stack  hoist  scaffolds. 
However,  because  stack  hoist  scaffolds 
are  included  in  the  definitions  of 
"scaffold"  and  "suspension  scaffold" 
used  in  the  scaffold  rules,  OSHA 
concludes  that  the  final  rule  does  not 
need  to  include  specific  coverage  for 
stack  hoist  scaffolds.  OSHA  notes  that, 
since  the  proposal,  the  ANSI  AlO.22- 
1977  standard  for  stack  hoist  scaffolds 
has  been  rescinded  and  has  not  been 
replaced. 

§  1 926. 452    Additional  Requirements 
Applicable  to  Specific  Types  of 
Scaffolds 

Section  1926.452  of  the  final  rule 
contains  requirements  that  supplement 
the  requirements  of  §  1926.451  with 
regard  to  particular  types  of  scaffolds. 
The  identified  scaffolds  have  unique 
features  which  require  specific 
attention.  This  approach  is  consistent 
with  that  taken  in  existing  §§  1926.451 
(b)  through  (y),  which  set  out  additional 
provisions  for  specific  types  of 
scaffolds. 

OSHA  received  comments  (Exs.  2-13 
and  2-23)  which  suggested  that  specific 
scaffold  design  criteria  and  fall 
protection  requirements  be  added  to 
proposed  §  1926.452  (particularly  to 
proposed  paragraphs  (i),  (1),  (m),  (q),  (r), 
(s),  (t),  (u)  and  (v)).  OSHA  has 
determined  that  compliance  with  the 
performance-oriented  provisions  of  final 
rule  §§  1926.451  and  1926.452,  taken 
together,  will  provide  adequate 
protection  for  employees  working  on 
scaffolds.  Further,  the  Agency  believes 
that  the  specification  language 
suggested  by  the  commenters  would 
limit  innovation  and  impose 
unreasonable  burdens  on  employers. 

As  discussed  in  the  preamble  to  the 
proposed  rule  (51  FR  42691-6),  many 
existing  §  1926.451  requirements  are  not 
being  carried  forward  in  final  rule 
§  1925.452  because  the  topics  they 
address  (capacity,  construction,  access, 
fall  protection  and  falling  object 
protection)  are  covered  by  provisions  in 
final  rule  §  1926.451.  The  provisions 
being  reordered  are  presented  in  Table 
1,  which  shows  the  requirement  in 
OSHA's  existing  rule  and  the 
corresponding  provision  in  the  final 
rule  being  published  today. 
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Table  i  .—Provisions  Being  Reordered  in  the  Final  Rule 


Existing  paragraph 


Final  njle  paragraph 


§1926.451(b)Kl)  

§  1926.451  (bK3)  

1 1926.451(b)(4)  

§  1 926.45 1  (b)(6)  

§  1926.461  (bM8)  

§  1 926.45 1  (b)(  1 1 )  

§  1926.451  (b)(12)  „ 

§  1926.451(b)  13)  

§  1 926.451  (b){1 5)  _ 

Tables  L-4  through  L-9 

§  1926.451(c)  1)  „.. 

§  1926.451  (c)<2)  

§  1926.451  (c)(3)  

§  1926.451  (c)J5)   

§  1926.451(c)(6)  

§  1926.451  (c)(7)  [last  sentence] 

§  1926.451  (c)(12)  

§1926.451(c)(13)  

Tables  L-10  t^ro^Jgh  L-12 

§  1926.451(d)(1)  

§  1926.451  (d)  4)  

§  1926.451  (d)  7)  

§  1926.451  (d)  8)  

§  1926.451  (d)(10)  

§  1926.451  (q)(2)  

§  1926.451  (q)f3)  : 

§  1 926.45 1  (q)i  4)  

§  1926.451  (n)  1)  

§  1926.451  (n)i  2)  

§  1926.451  (n)  5)  _....; 

§  1926.451(n)  7)  

Table  15  ; 

§  1926.451(0)  2)  ZZZZZZ. 

§  1926.451(0)1 3)  

§  1926.451(0)1  B)  

§  1926.451(0)1 7)  ....... 

Table  16  1 „ 

§  1926.451  (m)(1)  : , 

§  1 926.451  (m)(3)  

§  1 926.451  (m)(4) 

§  1 926.451  (m)j[5)  


§  1926.451  (m)  6) 
§1926.451(x)(l)  . 
§  1926.451  (x)(  2)  . 


§  1926.451  (x)(  J) 
§  1926.451  (x)(  I) 


§1 926.451  (x)(>) 


§  1926.451  (x)(  5) 


Tables  L-17,  \6  and  19  . 

§  1926.451(g)(1)  (in  part) 
§1926.451(9)^)  


§1926.451(9)$) 
TaWe  L-13 
§1 926.451  (y)(l) 


i(y)(» 


§1 926.451  ( 

§  1 926.451  (y)(f)  (i)  and  (ii)  (also  (ill)  In  part) 


§1926.451(0(3).  (d)(1) 

§  1926.451(b)(3) 

§  1926.451(c)(2) 

§1926.451  (a)(1) 

§  1926.451(d)(1) 

§  1926.451(b)(1) 

§  1926.451(b)(4),  (6)  and  §1926.451  (a)(1) 

§1926.451  (b)(7) 

§1926.451(9) 

§  1926.451  (a)(1)  and  (g) 

§1926.451(a)(1)  and  (c)(1) 

§1926.451(a)(1)  and  (c)(1) 

§1926.451(a)(1)  and  (c)(1) 

§1926.451  (a)(1) 

§  1926.451  (d)(,1) 

§  1926.451(a)(1) 

§  1926.461(c)(2) 

§  1926.461(g) 

§  1926.461(a)(1) 

§  1926.451(a)(1) 

§1926.451(b)(16) 

§  1926.461  (b)(14) 

§  1926.451(a)(1)  and  Appendix  A 

§1926.451(9) 

§  1926.461(b)(1) 

§  1926.461(e) 

§1926.461(9) 

§1926.46;]  (a)(1) 

§  1926.451(a)(1) 

§  1926.451(a)(1) 

§1926.461  (c)(3) 

§1926.451  (a)(1) 

§  1926.451(a)(1) 

§  1926.461(a)(1) 

§1926.461(0(5) 

§  1926.461(g) 

§  1926.461(a)(1) 

§1926.451  (a)(1) 

§  1926.451(a)(1) 

§1926.451  (a)(1) 

§1926.451  (a)(1) 

§1926.451  (b)(4) 

§1926.451  (b)(5) 

§1926.451(9) 

§  1926.451(a)(1) 

§  1926.461(a)(1)     . 

§1926.451  (b)(4) 

§1926.451  (b)(6) 

§  1926.451(f)(2) 

§  1926.451(a)(1) 

§  1926.451(b)(1) 

§1926.451  (b)(4) 

§1926.451  (b)(5) 

§1926.451  (a)(1) 

§  1926.461(b)(4) 

§1926.461  (b)(6) 

§1926.451(9) 

§  1926.451(a)(1) 

§  1926.451(b)(4) 

§  1926.451(b)(5) 

§1926.451(9) 

§  1926.451(a)(1) 

§1926.451(9) 

§  1926.461(a)(1) 

§1926.451  (b)(3) 

§1926.452(0(8) 

§1926.451(9) 

§  1926.451(a)(1) 

§  1926.461(a)(1) 

§1926.461  (f)(2) 

§1926.451  (b)(1) 

§  1926.461(a)(1) 
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Table  l  .—Provisions  Being  Reordered  in  the  Final  Rule— Continued 


Existing  paragraph 


T 


§  1926.451(y)(5)  (also  (y)(6)  and  (y)(7)  In  part) 

§  1926.451(y)(9)  

§1926.451(y)(10)  

§  1926.451  (y)(1 1)  _. 

§  1926.451  (8)(5)  


§1 926.451  (s)(6) 

§1 926.451  (t)(3) 
§1 926.451  (t)(4) 


§1 926.451  {k){1)  . 
§1926.451(k)(2)  . 
§1 926.451  (k){3)  . 
§1 926.451  (k)(4)  . 
§1 926.451  (k)(5)  . 
§1 926.451  (k)(8)  . 
§  1926.451  (k)(9)  . 
§1 926.451  (k)(10) 
§  1926.451  (l)(4)  .. 
§1 926.451  (1)(6)  .. 
§  1926.451(h)(1)  .. 

§  1926.451(h)(2)  .. 
§1926.451  (h)(3)  ., 
§  1926.451(h)(4)  .. 
§  1926.451(h)(5)  .. 
§1926.451  (h)(6)  .. 

§1926.451  (h)(7)  .. 
§  1926.451(h)(8)  .. 
§1926.451  (h)(9)  .. 
§1 926.451  (h)(10) 


§1 926.451  (h)(11) 
§1926.451(h)(12) 
§1926.451(0(2)  ... 
§1926.451(0(9)  ... 
§1 926.451 0)(1)  ... 


§1 926.451  (j)(2) 
§1926.4510)0) 

§1 926.451 0)(4) 

§1 926.451  a)(5)  , 

§1926.4510(6)  . 

§1 926.451 0)(7)  . 

§1 926.451 0)(8)  . 

§1926.4510)0)  . 
§1 926.451  (w)(1) 

§1 926.451  (w)(2) 
§1 926.451  (w)(4) 
§1 926.451  (w)(5) 

§  1 926.451  (w)(6). 
§1 926.451  (r)(2)  ., 

§1 926.451  (r)(3)  ., 
§1 926.451  (r)(4)  .. 
§1926.451(0(5)  .. 
§  1926.451(e)(1)  . 
§1926.451  (e)(2)  . 

§  1926.451(e)(4)  . 


Final  mle  paragraph 


§  1926.451(c)(3) 

§  1926.451(e) 

§1926.451(3) 

§1926.451(9) 

§  1926.451(a)(1) 

§1926.451  (b)(5) 

§  1926.451(a)(1) 

§1926.451(0(2) 

§1926.451(9) 

§1926.451  (a)(1) 

§1926.451(0(2) 

§1926.451(d)(13) 

§1 926.451  (d)(1 4) 

§  1926.451  (d){1 5) 

§1 926.451  (d)(1 6) 

§1926.451(0(3) 

§1926.451  (d)(2)  through  (d)(16) 

§1926.451(9) 

§1926.451 

§1926.451(9) 

§  1926.451(d)(5) 

§1926.451  (a)(1) 

§1926.451(0(2) 

§  1926.451  (d)(13) 

§  1926.451(a)(2) 

§1926.451  (d)(4) 

§1926.451  (a)(1) 

§1926.451  (a)(1) 

§  1926.451  (d)(3)(0 

§  1926.451  (d)(4)(iiO 

§1 926.451  (d)(4)(0 

§  1926.451(d)(2) 

§  1926.451(d)(9) 

§  1926.451(d)(7) 

§  1926.451  (d)(4)(iv) 

§1926.451  (a)(1) 

§1926.451(9) 

§  1926.451  (d)(1 8) 

§1926.451  (a)(1) 

§1926.451(0(2) 

§1926.451(d)(13) 

§1926.451  (b)(4) 

§1926.451  (b)(5) 

§1926.451  (d)(4) 

§1926.451  (d)(5) 

§1 926.451  (d)(4)(iiO 

§  1926.451(d)(3) 
§  1926.451  (d)(4)(0 
§  1926.451(a)(1) 
§1926.451  (a)(2) 
§1926.45 1(d)(9) 
§1926.451  (d)(7) 
§1926.452(q)(1) 
§1926.452(q)(2) 
§1926.451(9) 
§  1926.451(a)(1) 
§1926.451(0(2) 
§1926.451  (a)(1) 
§1926.451(9) 
§  1926.451(a)(2) 
§1926.451(0(4) 
§1926.451(9) 
§  1926.451(a)(2) 
§1926.452(0(3) 
§  1926.451(a)(1) 
§  1926.451(a)(1) 
§1926.451(9) 
§1926.451  (c)(2) 
§  1926.451(a)(1) 
§1926.452(w)(2) 
§  1926.451(b)(1) 
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§  1926.451(e)(5)    , 
§  1926.461(e)(8) 
§1 926.451  (e)(10) 


Table  1.— Provisions  Being  Reordered  in  the  Final  Rule— Continued 


Final  rule  paragraph 


§  1926.451(e)(1) 
§1 926.451  (eH2) 
§  1926.451(e)(3) 
§  1926.451(c)(3) 
§1926.451  (d)(1) 
§  1926.452(w)(2) 
§  1926.451(g) 


Paragraph  (a)  Pole  Scaffolds 

Final  rule  pamgraph  (a)  sets 
requirements  for  the  proper  use  of 
bearers,  braces  and  runners  oh  pole 
scaffolds.  The  cbrresponding  provision 
in  existing  §  1926.451(b)  is  titled  "Wood 
pole  scaffolds.'^The  final  rule  has 
deleted  the  word  "wood"  from  the  title 
of  the  paragrapl,  since  pole  scaffolds 
can  be  constructed  of  other  materials.  In 
addition,  the  filial  rule  provides  that 
pole  scaffolds  ojver  60  feet  in  height  be 
designed  by  a  registered  professional 
engineer,  and  must  be  constructed  and 
loaded  in  accordance  with  that  design. 
The  provision  ^so  notes  that  non- 
mandatory  Appendix  A  contains 
examples  of  criteria  that  will  enable  an 
employer  to  cofiply  with  design  and 
loading  requiretnents  for  pole  scaffolds 
under  60  feet  in  height.  These 
provisions  are  Virtually  identical  to 
those  in  the  proposal,  except  for  minor 
editorial  revisions  for  the  sake  of  clarity, 
as  discussed  below.  In  addition,  as 
illustrated  by  liable  2,  many  existing 
§  1926.451(b)  requirements  are  being 
carried  forward  in  paragraph  (a)  of 
§  1926.452  of  tlie  final  rule. 

Table  2.-*-Provisions  Being 
Renumbersd  in  the  Final  Rule 


Existing  para^aph 


§1926.451 
§1926.451 
§1926.451 
§  1926.451 
§1926.451 
§1926.451 
§1926.451 
§1926.451 
§1926.451 
§1926.451 
§  1926.451 


(b)(14 

(b)(9) 

(b)(10 

(b)(10 

(b)(5) 

(b)(5) 

(b)(6) 

(b)(7) 

(b)(7)J 

(b)(2) 

(b)(16) 


(10) 


Final  rule 
paragraph 


§  1926.452(a)(1) 

§  1926.452(a)(2) 
§  1926.452(a)(3) 
§  1926.452(a)(4) 
§  1926.452(a)(5) 
§  1926.452(a)(6) 
§  1926.451(a) 
§  1926.452(a)(7) 
§  1926.452(a)(8) 
§  1926.452(a)(9) 
§1926.452(a)(10) 


OSHA  received  three  comments  (Exs. 
2-13,  2-367  ar  d  2-368)  on  proposed 
§  1926.452(a). '  The  SSFI  (Ex.  2-367) 
recommended  that  OSHA  change  the 
term  "Ledger"  to  "Runners"  because 
"Runners"  is  tne  correct  terminology. 
OSHA  agrees  and  has  incorporated  that 
change  into  pal-agraph  (a)  of  the  final 
rule. 


The  other  commeiiters  (Exs.  2-13  and 
2-368)  objected  to  the  proposed 
deletion  of  the  word  "wood"  from  the 
title  of  this  paragraph,  stating  that  this 
section  refers  only  to  wood  pole 
scaffolds.  OSHA  believes  that  all  pole 
scaffolds,  whatever  their  composition, 
need  to  be  covered  by  the  criteria  of 
proposed  paragraph  (a)  and, 
accordingly,  has  not  made  the  suggested 
change.  , 

Finally,  the  Agency  has  editorially 
revised  the  text  of  final  rule 
§  1296.452(a)(10)  to  clarify  that  non- 
mandatory  Appendix  A  contains 
examples  of  criteria  that  will  enable  an 
employer  to  comply  with  design  and 
loading  requirements  for  pole  scaffolds 
under  60  feet  in  height,  and  that  pole 
scaffolds  over  60  feet  in  height  must  be 
designed  by  a  registered  professional 
engineer.  "Oiis  revision  highlights  the 
fact  that  the  proposed  criteria  and  now 
the  final  rule  criteria  in  non-mandatory 
Appendix  A  are  limited  to  heights  of 
less  than  60  feet. 

Paragraph  (b)  Tube  and  Coupler 
Scaffolds 

Paragraph  (b)  sets  requirements  for 
the  use  of  bearers,  bracing,  runners  and 
couplers  on  tube  and  coupler  scaffolds. 
In  addition,  the  final  rule  provides  that 
tube  and  coupler  scaffolds  over  125  feet 
in  height  be  designed  by  a  registered 
professional  engineer,  and  be 
constructed  and  loaded  in  accordance 
with  such  design.  The  provision  also 
notes  that  non-mandatory  Appendix  A 
contains  examples  of  criteria  that  will 
enable  an  employer  to  comply  with 
design  and  loading  requirements  for 
tube  and  coupler  scaffolds  under  125 
feet  in  height.  These  provisions  are 
virtually  identical  to  the  proposed 
provisions,  except  as  discussed  below. 

Final  rule  paragraph  (b)(1),  which  is 
identical  to  the  corresponding  provision 
of  the  proposed  rule,  is  a  new 
requirement  for  tube  and  coupler 
scaffolds.  This  provision  requires  that 
platforms  not  he  moved  until  the  next 
location  has  been  properly  prepared  to 
support  the  platform  being  moved.  This 
is  the  same  requirement  as  existing 
§  1926.451(b)(14)  (final  rule 


§  1926.452(a)(1))  for  wood  pole  (pole) 
scaffolds.  This  rule  was  added  to  this 
section  because  it  addressed  the 
problem  of  platform  stability  during 
construction,  a  problem  which  exists  for 
tube  and  coupler  scaffolds  as  well  as 
pole  scaffolds. 

Paragraph  (b)(2)  of  the  final  rule 
requires  the  installation  of  transverse 
bracing  at  the  scaffold  ends  and,  at  least, 
at  every  third  set  of  posts  horizontally 
and  every  fourth  post  vertically.  This 
paragraph  provides  for  diagonal  bracing 
from  the  outer  or  inner  posts  or  runners 
upward  to  the  next  outer  or  inner  posts 
or  runners.  In  addition,  building  ties 
must  be  installed  at  the  bearer  levels 
between  the  diagonal  braces  in 
conformance  with  §  1926.451(c)(1).  This 
provision  is  consistent  with  existing 
§  1926.451(c)(10). 

This  requirement  differs  from  the 
proposed  paragraph  (b)(2),  which 
required  transverse  bracing  to  be 
installed  for  each  section  of  six  levels 
between  the  fourth  and  sixth  level. 

The  SSn  and  the  SIA  (Exs.  2-367  and 
2-368)  recommended  that  transverse 
bracing  be  installed  at  the  base  and  be 
repeated  every  third  and  fourth  level 
vertically,  and  that  building  ties  be 
installed  "at  bearer  levels  adjacent  to 
the  bracing"  (Ex.  2-367),  or  at  "the 
bearer  levels  between  the  diagonal 
bracefsl"  (Ex.  2-368).  In  support  of  the 
suggested  change,  the  SIA  (Ex.  2-368) 
stated  "(tjhis  revision  would  correct  the 
inaccuracy  which  has  existed  for  years 
in  the  current  standard  and  will 
conform  to  proper  engineering  criteria." 
Another  commenter  (Ex.  2-15)  pointed 
out  that  the  proposal  did  not  require 
transverse  bracing  at  the  base  of  the 
scaffold.  In  addition,  a  commenter  (Ex. 
2-42)  recommended  that  transverse 
bracing  be  installed  at  the  scaffold  ends 
and  at  least  at  every. third  set  of  posts, 
that  such  bracing  be  installed  on  every 
level  and  that  it  extend  diagonally  from 
the  inner  or  outer  posts  or  runners. 

OSHA  has  determined  that  the 
proposed  bracing  specifications  would 
not  provide  adequate  structural  stability 
for  tube  and  coupler  scaffolds.  In 
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particular,  OSHA  has  concluded  that 
.    bracing  at  the  third  and  fourth  levels,  as 
suggested  by  the  SSFI  and  the  SIA  and 
as  provided  in  ANSI  AlO.8-1988, 
paragraph  8.11,  wall  provide  appropriate 
stability.  On  the  other  hand,  the  Agency 
believes  that  bracing  at  every  level 
would  be  unnecessarily  burdensome, 
perhaps  even  alTecting  the  capacity  of 
the  scaffold.  Therefore,  OSHA  is 
returning  to  the  approach  taken  by 
existing  §  1926.45  l(c)(10).  The  Agency 
has  concluded  that  compliance  with  the 
suggested  provisions  will  increase 
scaffold  stability  appropriately  and  has 
revised  the  final  rule  to  reflect  this 
finding.  In  addition,  OSHA  has  drafted 
the  final  provision  to  indicate  clearly 
that  the  placement  of  building  ties  must 
comply  with  final  rule  §  1926.451(c)(1) 
(proposed  as  §  1926.451(b)(13)). 

Paragraph  (b)(3)  of  the  final  rule, 
which  is  basically  the  same  as  the 
proposed  paragraph,  is  based  on 
existing  §  1926.451(c)(ll).  This 
provision  sets  requirements  for  the 
installation  of  longitudinal  bracing 
across  the  inner  and  outer  rows  of  posts 
for  straight  run  scaffolds.  In  particular, 
such  bracing  must  be  installed 
diagonally  in  both  directions  and  shall 
extend  &"om  the  base  of  the  end  posts 
upward  to  the  top  of  the  scaffold  at  a  45 
degree  angle.  Where  scaffold  length  is 
greater  than  height,  bracing  shall  be 
repeated  at  least  at  every  fifth  post. 
Where  scaffold  length  is  less  than 
height,  such  bracing  shall  be  installed 
fit)m  the  base  of  the  end  posts  upward 
to  the  opposite  end  posts  and  then  in 
alternating  directions  until  reaching  the 
top  of  the  scaffold.  In  addition,  bracing 
shall  be  installed  as  close  as  possible  to 
the  intersection  of  the  bearer  and  post 
or  of  the  runner  and  post.  The  proposed 
provision  was  identical,  except  that  it 
did  not  specify  that  only  straight  run 
scaffolds  were  covered  or  that  the 
bracing  had  to  be  installed  as  close  as 
possible  to  a  post's  intersection  with 
bearers  or  runners. 

The  SSFI  and  the  SIA  (Exs.  2-367  and 
2-368)  suggested  that  OSHA  limit 
application  of  the  proposed  provision  to 
straight  run  scaffolds  and  that  the 
Agency  specify  the  proximity  of  bracing 
to  the  intersection  of  posts  with  bearers 
or  runners.  The.  Agency  believes  that 
limiting  the  provision  to  straight  run 
scaffolds  is  appropriate,  since  when  a 
tube  and  coupler  scaffold  is  installed 
around  circular  structures  or  at  comers, 
the  inside  leg  is  braced  in  the  direction 
perpendicular  to  the  walkway  (platform) 
because  the  runners  come  in  at  less  than 
180  degrees.  In  addition,  OSHA  agrees 
that  it  is  appropriate  to  include 
requirements  regarding  where  to 
position  bracing,  and  the  final  provision 


has  been  written  accordingly.  (Bracing 
requirements  for  those  tube  and  coupler 
scaffolds  that  are  not  straight  run 
scaffolds  are  foimd  in  final  rule 
§  1926.451(c).) 

Paragraph  (b)(4)  of  the  final  rule 
requires  that  bracing  be  attached  to  the 
runners  as  close  to  the  post  as  possible, 
where  conditions  preclude  attachment 
of  bracing  to  posts.  This  provision  is 
basically  the  same  as  the  proposed 
provision,  which  was  based  on  existing 
§  1926.451(c)(ll).  OSHA  has  modified 
this  provision  based  on  comments  from 
the  SSFI  and  the  SIA  (Exs.  2-367  and  2- 
368)  which  suggested  that  "as  close  to 
the  post  as  possible"  be  added  to  the 
end  of  this  paragraph.  The  Agency 
recognizes  that  attachment  to  the  post, 
while  the  most  desirable  option,  is  not 
always  possible.  In  circumstances  where 
such  attachment  is  not  possible,  OSHA 
has  determined  that  attachment  to  the 
runner,  as  close  as  possible  to  the  post, 
will  still  maximize  directional  stability 
and  provide  the  strength  necessary  to 
properly  brace  the  scaffold. 

Paragraphs  (b)(5)  through  (b)(10)  of 
the  final  rule  are  identical  to 
corresponding  provisions  of  the 
proposed  rule,  except  for  some  minor 
editorial  revision  to  paragraph  (b)(10). 
As  explained  in  the  preamble  to  the 
proposed  rule  (51  FR  42691),  these 
provisions  are  based  on  existing 
§§  1926.451(b)  and  (c). 

Paragraph  (c)  Fabricated  Frame 
Scaffolds 

Paragraph  (c)  of  the  final  rule 
provides  additional  requirements  for 
fabricated  frame  scaffolds  (tubular 
welded  frame  scaffolds).  Two 
commenters  (Exs.  2-13  and  2-320) 
recommended  that  OSHA  retain  the 
title,  "Tubular  Welded  Frame  Scaffolds" 
used  in  the  existing  rule.  As  discussed 
above  in  reference  to  the  definitions  in 
§  1926.450(b),  however,  OSHA  has  not 
followed  this  suggestion  but  has 
retained  the  existing  title  in  parentheses 
after  the  new  title.  Paragraph  (c)  of  the 
final  rule  is  virtually  identical  to  the 
corresponding  provision  in  the  proposal 
except  as  discussed  below. 

Paragraph  (c)(1)  of  the  final  rule  is  a 
new  requirement  for  fabricated  fi-ame 
scaffolds.  It  requires  that  platforms  not 
be  moved  until  the  next  location  is 
properly  prepared  and  ready  to  support 
the  platform  being  moved.  This 
provision  is  necessary  to  ensure  that  the 
scaffold  is  positioned  on  a  level  and 
stable  surface,  as  discussed  for  final  rule 
§  1926.451(b)(1),  above. 

Final  rule  paragraphs  (c)(2),  (c)(3)  and 
(c)(6),  which  are  identical  to  the 
corresponding  proposed  paragraphs,  are 
effectively  identical  to  existing 


§  1926.451(d)  (3).  (5)  and  (9). 
respectively. 

Final  rule  paragraph  (c)(4).  which  is 
identical  to  the  parallel  provision  of  the 
proposed  rule,  requires  the  locking 
together  of  end  frames,  and  is 
essentially  the  same  as  existing 
§  1926.451(d)(6).  This  requirement  only 
applies  where  uplift  forces  are  strong 
enough  to  displace  the  end  fiwnes  or 
panels,  such  as  when  a  hoist  is  being 
used  that  could  snag  the  scaffold  during 
a  hoist  operation. 

Final  rule  paragraph  (c)(5)  sjjecifies 
the  proper  placement  of  platform 
support  brackets.  Improper  placement  of 
such  cantilever  supports  can 
significantly  reduce  their  support 
capacity  and  thus  endanger  employees 
working  on  top  of  the  platform. 
Proposed  paragraph  (c)(5)  set  seating 
requirements  for  brackets  and  required 
that  brackets  not  be  bent  or  twisted  fit)m 
those  positions.  This  provision  of  the 
final  rule  is  identical  except  that  it  also 
allows  the  use  of  bracket  systems  to 
support  loads  other  than  employees 
only  where  the  system  has  been 
designed  and  built  to  withstand  the 
tipping  forces  imposed  by  those  other 
loads. 

OSHA  received  comments  ftum  the 
SSFI  and  the  SIA  (Exs.  2-367  and  2- 
368)  suggesting  that  such  brackets  be 
allowed  for  the  support  of  personnel  but 
not  for  the  storage  or  support  of 
materials.  Based  on  those  comments. 
Issue  L-8  of  the  hearing  notice  solicited 
testimony  and  supporting  information 
regarding  the  revision  of  proposed 
^  1926.452(c)(5)  to  require  that  side 
brackets  on  fabricated  frame  scaffolds 
"*  *  *  be  used  to  support  personnel 
only  and  shall  not  be  used  for  storage 
or  support  of  materials."  OSHA  also 
indicated  that,  in  the  Agency's  opinion, 
this  area  would  be  adequately  covered 
by  proposed  §  1926.451(a)(1),  which  sets 
capacity  requirements,  and  proposed 
§  1926.451(d)(1),  which  prohibits 
overloading. 

The  SIA  (Exs.  5a-16  and  10)  stated 
that,  since  users  may  not  know  the  load 
capacities  of  their  side  brackets  without 
consulting  a  loading  table,  they  may 
unintentionally  overload  the  units.  The 
SIA  explained  that  "employees  tend  not 
to  respect  the  dangers  involved"  with 
side  bracket  loads,  which  "induce  an 
eccentric  load  and  overturning 
propensity  on  the  scaffold  system." 
They  further  noted  that  the  "aisle" 
provided  by  a  series  of  side  brackets  is 
typically  20  inches  wide,  which 
provides  insuflTicient  room  for 
employees  to  step  around  stored 
material.  The  SLA  testimony  (Tr.  3/22/ 
88,  p.  160)  repeated  these  concerns  but 
added  that  bracket  systems  properly 


46082        Federal  Register  /  Vol.  61.  No.  170  /  Friday,  August  30.  1996  /  Rules  and  Regulations 


designed  to  take  loads  other  than 
workers  should  not  be  prohibited  by  the 
final  rule.         |_ 

Bristol  Steel  (Exs.  5a-3  and  13)  stated 
that  proposed  S  1926.451(a)(1)  and  (d)(1) 
would  adequatf  ly  address  the  SIA  and 
SSFl  concerns,  land  therefore  did  not 
support  the  suggested  additional 
language. 

After  carefully  considering  the  above- 
described  cominents,  OSHA  has 
determined  that  fabricated  firame 
scaffolds  which  utilize  bracket  systems 
must  be  used  oply  to  support  persormel, 
unless  the  scaffcld  has  been  designed 
for  other  loads  by  a  qualified  engineer 
and  been  built  to  withstand  the  tipping 
forces  caused  b^  the  loads  being  placed 
on  the  bracket  $upported  section  of  the 
scaffold.  The  fiiial  rule  reflects  this 
determination  (paragraph  (c)(5)(iii)). 
OSHA  believes  that  compliance  with 
this  requiremeflt  will  provide 
employees  worjcing  on  fabricated  frame 
scaffolds  with  I  he  protection  they  need 
while  working  an  this  type  of  scaffold. 

Paragraph  (d)  Plasterers',  Decorators' 
and  Large  Areai  Scaffolds 

(d)  of  the  final  rule  requires  that 
plasterers',  decorators'  and  large  area 
scaffolds  be  constructed  in  accordance 
with  §  1926.45i(a),  (b),  or  (c)  of  this 
section.  This  raquirement  is  identical  to 
that  in  the  proposed  rule.  Paragraph  (d) 
references  the  provisions  of  paragraphs 
(a),  (b),  and  (c)pecause  plasters', 
decorators'  and  large  area  scaffolds  are 
almost  always  constructed  using  pole 
scaffolds,  tube  and  coupler  scaffolds,  or 
fabricated  fran|e  scaffolds.  The  existing 
rule,  §  1926.451(q)(l),  required  that  the 
scaffolds  in  question  be  buiU  only 
according  to  the  existing  rules  for  pole 
scaffolds.  OSHA  believes  that 
compliance  wiih  thtf  provisions  of 
§§  1926.452(a)|  (b)  or  (c)  will  provide 
appropriate  protection  for  employees 
covered  by  paragraph  (d). 

Paragraph  (e)  bricklayers'  Square 
Scaffolds  (Squires) 

Paragraph  (^  provides  additional 
requirements  for  bricklayers'  square 
scaffolds  (squares).  This  paragraph 
requires  that  scaffolds  made  of  wood  be 
reinforced  wit|»  gussets  on  both  sides  of 
each  comer  (paragraph  (e)(1));  that 
diagonal  brace;  be  installed  on  all  sides 
of  each  square  (paragraph  (e)(2)):  that 
diagonal  braces  be  installed  between 
squares  on  the  rear  and  front  sides  of  the 
scaffold,  and  extend  from  the  bottom  of 
each  square  to  the  top  of  the  next  square 
(paragraph  (e)l  3));  and  that  scaffolds  of 
this  type  not  e  tceed  three  tiers  in 
heigl^t,  that  thoy  be  constructed  and 
arranged  so  \h  it  one  square  rests 
directly  above  the  other,  and  that  the 


upper  tiers  stand  on  a  continuous  row 
of  planks  laid  across  the  next  lower  tier 
and  be  nailed  down  or  otherwise 
secured  to  prevent  displacement 
(paragraph  (e)(4)).  These  requirements 
are  identical  to  those  in  the  proposed 
rule. 

Final  rule  paragraphs  (e)(1),  (2),  and 
(3)  contain  essentially  the  same 
requirements  as  existing 
§§  1926.451(n)(3)  and  (4),  except  that 
the  specific  requirements  for  the  size  of 
the  member  are  being  replaced  by  the 
capacity  requirements  of 
§  1926.451(a)(1).  OSHA  notes  that  non- 
mandatory  Appendix  A  of  this  final  rule 
provides  examples  of  component 
dimensions  for  bricklayers'  square 
scaffolds  that  would  be  deemed  to 
comply  with  §  1926.451(a)(1).  Final  rule 
paragraph  (e)(4)  contains  the  same 
requirement  as  existing  §  1926.451(n)(6). 

Paragraph  (f)  Horse  Scaffolds 

Paragraph  (f)  provides  additional 
requirements  for  horse  scaffolds.  This 
paragraph  requires  that  horse  scaffolds 
not  be  constructed  or  arranged  more 
than  two  tiers  or  10  feet  (3.0  m)  in 
height,  whichever  is  less  (paragraph 
(f)(1));  when  arranged  in  tiers,  that  each 
horse  be  placed  directly  over  the  horse 
in  the  tier  below  (paragraph  (f)(2)); 
when  arranged  in  tiers,  the  legs  of  each 
horse  shall  be  nailed  down  or  otherwise 
secured  to  prevent  displacement 
(paragraph  (f)(3));  and  that,  when 
arranged  in  tiers,  each  tier  shall  be 
crossbraced  (paragraph  (f)(4)).  These 
requirements,  which  are  identical  to  the 
parallel  provisions  of  the  proposed  rule, 
correspond  to  existing  §  1926.451(o)(l), 
(o)(4)  and  (o)(5).  respectively. 

Paragraph  (g)  Form  Scaffolds  and 
Carpenters'  Bracket  Scaffolds 

Paragraph  (g)  of  the  final  rule,  which 
is  effectively  unchanged  since  the 
proposal,  provides  additional  rules  for 
form  scaffolds  and  carpenters'  bracket 
scaffolds.  Under  the  existing  standard, 
carpenters'  bracket  scaffolds  and  form 
scaffolds  are  addressed  separately 
(existing  §§  1926.451(m)  and  (x), 
respectively).  However,  OSHA  has 
determined  that  the  two  types  are  so 
similar  that  it  is  appropriate  to  address 
them  in  a  single  paragraph. 

Final  rule  paragraph  (g)(1)  carries 
forward  the  requirements  for  attachment 
of  a  scaffold  to  a  supporting  fiamework 
or  structure  set  by  existing 
§  1926.451(m)(2),  (x)(4)(ii),  and  (x)(5). 

Paragraph  (g)(2),  in  turn,  maintains 
the  existing  §  1926.451(x)(6)(i) 
requirement  that  wooden  bracket  form 
scaffolds  be  an  integral  part  of  the  form 
panel.  Paragraph  (g)(3),  like  existing 
§  1926.451(x)(5)(i),  requires  that  folding 


type  metal  brackets,  when  extended  for 
use,  shall  be  either  bolted  or  secured 
wijth  a  locking-type  pin. 

Paragraph  (h)  Roof  Bracket  Scaffolds 

Paragraph  (h)  of  the  final  rule 
provides  additional  requirements  for 
roof  bracket  scaffolds.  This  paragraph 
requires  that  scaffold  brackets  be 
constructed  to  fit  the  pitch  of  the  roof 
and  provide  a  level  support  for  the 
platform  (paragraph  (h)(1));  and  that 
brackets  be  anchored  in  place  by  nails 
unless  it  is  impractical  to  use  nails 
(paragraph  {h){2)).  Paragraph  (h)(2) 
ftirther  provides  that  brackets  shall  be 
held  in  place  with  first-grade  manila 
rope  of  at  least  three-fourth  inch 
diameter,  or  a  rope  with  equivalent 
strength,  when  nails  are  not  used.  These 
provisions  are  essentially  identical  to 
the  corresponding  proposed  provisions 
and  to  existing  §§  1926.451(u)(l)  and 
(u)(2),  respectively. 

Existing  §  1926.451(u)(3)  requires  the 
installation  of  catch  platforms  below  the 
working  area  of  roofs  more  than  16  feet 
from  the  ground  and  having  a  slope 
greater  than  4  inches  in  12  inches 
without  a  parapet.  This  provision  also 
requires  that  the  platform  extend  at  least 
2  feet  from  the  eaves  and  that  employees 
be  protected  from  falls  by  a  guardrail 
system  unless  employees  are  using 
personal  fall  arrest  systems.  The  existing 
provision  is  being  replaced  by  the 
general  fall  protection  requirements  of 
§  1926.451(g).  The  final  rule,  like  the 
proposal,  allows  guardrails  on  roof 
bracket  scaffolds  to  be  mounted  on  a 
catch  platform  or  be  attached  to  the 
eaves.  Therefore,  the  Agency  has 
concluded  that  there  is  no  need  to 
mention  catch  platforms  in  this 
provision.  OSHA  has  determined  that  it 
is  appropriate  to  allow  employers 
flexibility  in  choosing  where  to  attach 
guardrails.  The  Agency  notes  that  a 
catch  platform  is  an  elevated  work 
platform  that  meets  the  definition  of  a 
scaffold  and  therefore  must  comply  with 
the  pertinent  provisions  of  this  final 
rule. 

Paragraph  (i)  Outrigger  Scaffolds 

Paragraph  §  1926.452(1)  of  the  final 
rule  provides  additional  requirements 
for  outrigger  scaffolds.  Except  for 
editorial  changes,  as  noted  below,  the 
requirements  of  the  final  rule  are 
identical  to  those  of  the  proposed  rule. 
Paragraphs  (i)(l)  through  (i)(4),  which 
set  requirements  for  the  proper 
positioning  and  securing  of  outrigger 
beams,  are  consistent  with  existing 
§  1926.451(g)(1).  Some  editorial  changes 
have  been  made  to  proposed  paragraph 
(i)(2),  as  suggested  by  a  commenter  (Ex. 
2-64).  in  order  to  clarify  OSHA's 
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regulatory  intent  that  the  supporting 
beam  be  used  in  its  strongest 
orientation.  Paragraphs  (iK5)  and  {i)(6), 
which  require  that  the  inboard  ends  of 
outrigger  beams  be  securely  anchored 
and  that  the  entire  supporting  structure 
be  secm^Iy  braced,  respectively,  are 
effectively  identical  to  existing 
§  1926.451(g)(2).  Proposed  paragraph 
(i)(5)  has  undergone  minor  editorial 
changes  since  the  proposaJ:  the  existing 
provisions  have  been  broken  down  into 
their  component  parts  to  facilitate 
compliance. 

Final  rule  paragraph  (i)(7),  which  is 
identical  to  the  corresponding 
requirement  in  the  proposed  rule, 
requires  that  platform  units  be  nailed, 
bolted  or  otherwise  secured  to 
outriggers,  to  prevent  displacement.  The 
corresponding  language  in  existing 
§  1926.451(g)(4)  required  simply  that 
planking  be  secured  to  the  beams. 
OSHA  believes  that  the  revised  language 
better  expresses  the  Agency's  intention 
that  employers  use  effective  means 
when  securing  platform  units  to 
outrigger  beams. 

Paragraph  (i)(8)  requires  that  scaffolds 
and  scaffold  components  be  designed  by 
a  registered  professional  engineer  and 
constructed  and  loaded  in  accordance 
with  such  design.  This  provision  has 
been  revised  to  reflect  OSHA's 
determination  that  the  design  of  this 
type  of  scaffold  involves  calculations 
that  required  the  skills  of  a  registered 
professional  engineer,  and  that  the 
criteria  in  the  proposed  rule  had  such 
limited  applicability  as  to  be  of  virtually 
no  help  to  employers  in  almost  all 
situations.  The  proposed  rule  was  based 
on  existing  §  1926.451(g)(3). 

Paragraph  (j)  Pump  Jack  Scaffolds 

Paragraph  1926.452(j)  of  the  final  rule 
provides  additional  rules  for  pujnp  jack 
scaffolds.  Paragraph  (j)(l)  requires  that 
pump  jack  brackets,  braces,  and 
accessories  be  fabricated  from  metal 
plates  and  angles.  In  addition,  each 
pump  jack  bracket  shall  have  two 
positive  gripping  mechanisms  to 
prevent  any  failure  or  slippage.  This 
provision  is  identical  to  the  proposed 
paragraph  and  to  existing  ' 
§  1926.451(y)(2). 

Paragraph  (j)(2)  requires  that  poles  be 
secured  to  the  structure  by  rigid 
triangular  bracing  or  equivalent,  at  the 
bottom,  top,  and  other  points  as 
necessary.  In  addition,  that  provision 
further  requires  that  when  the  pump 
jack  has  to  pass  bracing  that  is  already 
installed,  an  additional  brace  must  be 
installed  approximately  four  feet  (1.2  m) 
above  the  brace  to  be  passed.  That 
additional  brace  must  be  left  in  place 
until  the  pump  jack  has  been  moved 


and  the  original  brace  reinstalled.  These 
requirements,  which  are  identical  to  the 
proposed  paragraph  except  for  an 
editorial  revision,  are  essentially  the 
same  as  existing  §§  1926.451(y)(4)  (iii) 
and  (iv). 

NPRM  Issues  9  and  22  asked  for 
comments  about  whether  OSHA  should 
remove  the  requirement  for  bottom 
braces  on  pump  jack  scaffolds.  One 
commenter  (Ex.  2-13)  stated  that  from 
his  experience,  *  *  *  "no  one  uses  any 
but  the  top  pole  brace."  Another 
commenter  (Ex.  2-31)  agreed  with  this 
assessment,  saying,  in  part,  "(ijn  terms 
of  common  practice,  the  bottom  brace  is 
virtually  nonexistent.  In  terms  of 
practicality,  homeowners  do  not  permit 
holes  made  in  their  foundation."  This 
same  commenter  continued  that  "[i]n 
terms  of  functions,  the  bottom  brace 
does  not  relieve  the  pole  from 
breaking,"  and  added  as  follows: 

There  exists  the  misconception  that  a 
pumpjack  pole  will  shoot  out  when  a  load  is 
applied  to  it.  Fact  is,  the  greater  the  load,  the 
greater  the  anchorage.  Our  in  plant  testing  is 
done  with  no  brace  securement.  This,  along 
with  my  10  years  plus  of  field  inspections, 
substantiates  the  unreality  of  a  bottom  brace. 
More  accidents  would  be  experienced  from 
tripping  over  bottom  braces;  and  eye 
accidents  from  securement  to  concrete. 
Overwhelmingly,  the  Irattom  brace  simply 
does  not  belong.  When  a  wooden  pumpjack 
pole  is  used,  §  1926.451(a)(1)  can  better  be 
achieved  with  mid-bracing.  The  location  ot  a 
pumpjack  on  a  pole  is  not  a  true  fulcrum 
point.  That  is  an  erroneous  assumption  that 
precedes  the  jxjle  pulling  away  from  the  wall 
at  the  bottom  assumption. 

NIOSH  recommended  (Ex.  2-40) 
bracing  or  securing  the  bottom  of  pump 
scaffold  columns  "in  some  manner  at  all 
times."  NIOSH  stated  that  if  "the 
employer  chooses  to  brace  in  a  different 
manner  than  suggested  by  the  (existingi 
regulations,  then  the  method  used  must 
be  shown  to  be  equivalent  to  that 
required  by  the  regulations." 

Another  commenter  (Ex.  2-54)  stated 
the  "bottom  brace  should  remain  for 
poles,  [because  that  part  of  the  scaffold! 
is  the  one  part  that  is  easiest  to  hit  and 
move."  The  commenter  added  that  the 
"bottom  brace  seems  like  the  one  that  is 
needed  the  most  *   *   *"  After  reviewing 
this  issue,  the  ACCSH  also 
recommended  that  the  requirement  for  a 
bottom  brace  be  retained  {Tr.  6/9/87,  pp. 
95-96). 

Based  on  its  review  of  the  comments, 
OSHA  has  determined  that  employers 
do  need  to  brace  the  bottom  of  the 
support  pole  to  keep  it  in  place,  but  that 
it  is  not  necessary  to  specify  the  use  of 
a  rigid  triangular  bottom  brace.  Other 
methods,  such  as  anchoring  the  pole  to 
the  ground,  would  provide  equivalent 
support.  Therefore,  the  final  rule 


requires,  as  did  the  proposal,  that 

Eumpjack  poles  be  braced  at  the  bottom 
y  triangular  bracing  or  equivalent 
means. 

A  commenter  (Ex.  2-52)  stated  that 
"[a]  requirement  for  braces  every  ten 
vertical  feet  has  been  eliminated.  Insofar 
as  the  same  applies  to  wooden  poles,  we 
believe  this  requirement  should  be 
maintained  in  the  Regulations."  OSHA 
is  awarethat  existing  §  1926.451(y)(4)(i) 
provides  for  10  foot  spacing  of  poles 
(center  to  center)  when  wood  scaffold 
planks  are  used  as  platforms  for  pump 
jack  scaffolds.  That  paragraph  further 
provides  that  pole  spacing  may  exceed 
10  feet  center  to  center  when  fabricated 
platforms  are  used  that  fully  comply 
with  all  other  provisions  of  existing 
paragraph  (y).  The  Agency  proposed  to 
delete  existing  paragraph  (y)(4)(i) 
because  OSHA  believed  that  compliance 
with  the  capacity  requirements  of 
proposed  §  1926.451  (a)(1)  would 
provide  adequate  assurance  that  a  pump 
jack  scaffold  was  structurally  sound  and 
able  to  hold  the  anticipated  loads.  As 
indicated  above,  the  Agency  believes 
that  it  is  appropriate  to  focus  on  the 
capacity  of  the  scaffold,  not  on  the  exact 
spacing  of  the  braces,  when  evaluating 
the  adequacy  of  a  particular  pump  jadk 
scaffold.  Accordingly,  OSHA  has  not 
made  the  suggested  change. 

That  commenter  also  stated  "The 
explanation  for  additional  bracing  is 
confusing.  We  believe  the  phrase  'on  the 
side  opposite  the  brace  from  the  pump 
jack'  should  read:  'above  the  brace  to  be 
passed'."  OSHA  agrees  that  the 
suggested  language,  which  appears  in 
existing  §  1926.451(y)(4)(iv),  more 
clearly  expresses  the  Agency's  intent, 
and  this  is  reflected  in  the  final  rule  at 
paragraph  (j)(2). 

Paragraph  (j)(3)  provides,  when 
guardrails  are  used  for  fall  protection, 
that  a  workbench  may  be  used  as  the 
toprail  only  if  the  workbench  complies 
with  the  requirements  of 
§§  1926.451(g)(4)  (ii).  (vii),  (viii)  and 
(xiii).  This  provision  is  effectively 
identical  both  to  the  proposed  provision 
and  to  existing  §  1926.451(y)(12). 

Paragraph  (|)(4)  provides  that  work 
benches  shall  not  be  used  as  scaffold 
platforms.  This  provision,  which  is 
identical  to  the  corresponding  provision 
of  the  proposed  rule,  is  effectively 
identical  to  existing  §  1926.451(y)(13). 

Paragraph  (j)(5)  provides,  when  poles 
are  made  of  wood,  that  the  pole  lumber 
shall  be  straight-grained,  free  of  shakes, 
large  loose  or  dead  knots,  and  other 
defects  which  might  impair  strength. 
This  provision,  which  is  unchanged 
from  that  in  the  proposed  rule,  is  based 
on  existing  §  1926.451(y)(6).  OSHA  has 
deleted  existing  specification  language 
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which  addressed  the  dimensions  and 
type  of  wood  ^o  be  used,  because  OSHA 
believes  that  Wood  poles  which  comply 
with  the  performance  requirements  of 
final  rule  §  19^6.451(a)(l)  will  provide 
adequate  protection  for  affected 
employees,     i 

Paragraph  (jp(6)  provides,  when  wood 
poles  are  constructed  of  two  continuous 
lengths,  that  the  lengths  shall  be  joined 
together  with  the  seam  parallel  to  the 
bracket.  This  Provision,  which  is 
unchanged  from  the  corresponding 
provision  of  Ifte  proposed  rule,  is  based 
on  existing  §  I926.451(y)(7).  The 
Agency  has  deleted  the  existing 
specification  language,  which  addressed 
the  dimensioiis  of  the  wood  to  be  used 
and  the  means  of  joining,  because 
OSHA  believes,  again,  that  compliance 
with  §  1926.4il(a)(l)  will  provide 
adequate  protection  for  affected 
employees.  Tl>e  Agency  notes  that  the 
language  in  question  has  been  included 
in  hon-mandajlory  Appendix  A  to 
provide  an  eximple  of  how  an  employer 
could  complylwith  §  1926.451(a). 

Final  rule  paragraph  (j)(7)  reqiures, 
when  two  by  (ouis  are  spliced  to  make 
a  pole,  that  mending  plates  be  installed 
at  all  splices  1 3  develop  the  full  strength 
of  the  member.  This  provision  differs 
from  the  proposed  requirement  because 
it  requires  mehding  plates  at  splices. 
Proposed  pars  graph  (j)(7)  required  that 
splices  be  constructed  to  develop  the 
full  strength  of  the  member,  but  did  not 
require  mending  plates. 

NPRM  Issui  9  asked  whether 
proposed  paragraph  (j)(7)  should  require 
mending  platts  on  all  spliced  wooden 
poles.  One  cofnmenter  (Ex.  2-13) 
wanted  the  Agency  to  prohibit  the 
splicing  of  w<  od  poles  used  for  pump 
jack  scaffolds  His  explanation  was  that: 

(tjhere  is  no  !  plice  that  can  equal  the 
strength  of  the  i  otal  pole  cross  section.  Wood 
pole  lengths  shi  >uld  be  limited  to 
commercially  a  krailable  lengths. 

From  my  exp  erience,  at  work  sites  across 
this  nation,  no  )ne  uses  any  but  the  top  pole 
brace.  All  the  n  lore  reason  to  eliminate 
splicing  to  gain  added  pole  lengths. 

The  same  con  imenter  added  "(tlhe  vast 
majority  of  th  3  accidents  involving 
pump  jack  so  iffolds  are  caused  by  pole 
failure  at  a  splice". 

Another  co  nmenter  (Ex.  2-31)  said 
that  a  mendir  g  plate  addresses  the 
typical  way  a  wooden  pole  breaks,  i.e., 
laterally.  He  i  dded  that  in-house  tests 
conducted  by  his  firm  showed  that 
poles  with  thi  j  plates  are  three  times 
stronger  than  those  without  them,  and 
went  on  to  sa  y  that  the  cost  factor  for 
plate  use  is  negligible.  The  ACCSH  also 
recommendei  1  that  mending  plates  be 
used  on  all  splices  (Tr.  6/9/87,  pp.  95- 
96). 


Based  on  its  review  of  the  comments 
and  its  knowledge  of  pumpjack 
scaffolds.  OSHA  has  determined  that 
mending  plates  provide  an  appropriate 
increase  in  the  strength  of  spliced  poles, 
and  final  rule  paragraph  (j)(7)  reflects 
this  determination.  OSHA  also  believes 
that  requiring  wood  poles  to  be  made 
entirely  of  one  piece  of  wood  (i.e.,  no 
splices)  would  not  be  realistic  because 
many  contractors  use  this  type  of 
scaffold  and  splices  with  mending 
plates  are  at  least  as  strong  as  unspliced 
wood.  Although  OSHA  is  aware  that 
splices  are  potential  weak  points  in  a 
pole,  the  Agency  finds  that  mending 
plates  provide  assurance  that  the 
spliced  pole  has  adequate  strength. 

Several  commenters  (Exs.  2-23.  2-31 
and  2-52)  suggested  that  the  final  rule 
include  the  general  requirements 
applicable  to  pump  jack  scaffolds  found 
in  this  section  of  OSHA's  existing 
scaffold  standard.  However,  the  final 
rule  sets  out  general  requirements  for  all 
scaffolds,  including  piunp  jack 
scaffolds,  in  §  1926.451.  and  OSHA  has 
therefore  not  made  the  suggested 
change. 

Paragraph  (k)  Ladder  Jack  Scaffolds 

Paragraph  1926.452(k)  of  the  final  rule 
provides  additional  requirements  for 
ladder  jack  scaffolds.  Paragraph  (k)(l) 
provides  that  platforms  shall  not  exceed 
a  height  of  20  feet  (6.1  m).  This 
provision,  which  is  identical  to  that  in 
the  proposed  rule,  is  based  on  existing 
§  1926.451(s)(l)  and  current  safe 
industry  practice. 

Paragraph  (k)(2)  requires  that  all 
ladders  used  to  support  ladder  jack 
scaffolds  meet  the  requirements  of 
subpart  X  of  29  CFR  part  1926— 
Stairways  and  Ladders,  except  that  job- 
made  ladders,  which  are  permitted  by 
subpart  X.  are  not  permitted  to  be  used 
to  support  ladder  jack  scaffolds.  This 
provision,  which  is  identical  to  the 
parallel  requirement  in  the  proposed 
rule,  is  consistent  with  existing 
§  1926.451(s)(2).  The  existing  standard 
referenced  two  national  consensus 
standards  which,  as  subsequently 
updated,  have  been  incorporated  into 
the  pertinent  provisions  of  subpart  X.  In 
particular,  existing  §  1926.451  (s)(2) 
implicitly  prohibited  the  use  of  job-built 
ladders. 

Two  commenters  (Exs.  2-20  and  2- 
55)  opposed  the  proposed  prohibition 
on  the  use  of  job-made  ladders  as  ladder 
jack  scaffold  support,  and  stated  that 
job-made  ladders  constructed  according 
to  proposed  §  1926.1053  (subpart  X) 
could  serve  as  adequate  supports  for 
ladder  jack  scaffolds.  However,  OSHA 
concludes,  based  on  the  record  and  the 
Agency's  experience  in  the  construction 


industry,  that  job-made  ladders  that 
comply  with  the  requirements  of 
§  1926.1053  may  not  be  able  to  support 
the  heavy  jKjint  loading  imposed  by 
ladder  jack  scaffold  brackets.  OSHA  has 
therefore  determined  that  the  use  of  a 
job-made  ladder  to  support  a  ladder  jack 
scaffold  could  lead  to  scaffold  collapse, 
and  the  final  rule  reflects  this  finding. 
OSHA's  final  rule  is  thus  consistent  on 
this  point  with  the  position  taken  by  the 
corresponding  ANSI  standard,  A10.8- 
1988,  paragraph  17.2.2,  which  provides 
that  only  manufactured  ladders  may  be 
used  to  support  ladder-type  scaffolds  or 
platforms. 

Paragraph  (k)(3)  provides  that  the 
ladder  jack  be  so  designed  and 
constructed  that  it  will  bear  either  on 
the  side  rails  and  ladder  rungs  or  on  the 
ladder  rungs  alone.  This  paragraph 
further  requires  that  the  bearing  area  for 
a  ladder  jack  that  bears  only  on  the 
rungs  shall  be  at  least  10  inches  (25.4 
cm)  on  each  rung  to  ensure  adequate 
support.  This  provision,  which  is 
identical  to  that  in  the  proposed  rule,  is 
effectively  identical  to  existing 
§1926.451(s)(3). 

Paragraph  (k)(4)  requires  that  ladders 
used  to  support  ladder  jacks  be  placed, 
fastened,  or  equipped  with  devices  to 
prevent  slipping.  "This  provision,  which 
is  identical  to  that  in  the  proposed  rule, 
is  effectively  identical  to  existing 
§  1926.451  (s)(4)  and  is  intended  to 
prevent  employee  falls  caused  by 
displacement  of  the  ladder. 

Paragraph  (k)(5)  provides  that  scaffold 
platforms  shall  not  be  bridged  one  to 
another.  This  paragraph,  which  is 
identical  to  the  proposed  requirement, 
is  a  new  requirement  that  is  intended  to 
ensure  the  stability  of  the  system  and  to 
prevent  accidental  overloading.  The 
provision  would  prohibit  situations 
where,  for  example,  four  ladders  are 
used  to  support  three  platforms.  OSHA 
is  prohibiting  bridging  because  this 
practice  often  leads  to  overloading  of 
the  two  ladders  in  the  middle.  This 
provision  does  not  prohibit  passage 
from  one  scaffold  to  another  if  the 
scaffolds  are  close  enough  for 
employees  to  walk  (but  not  to  jump  or 
swing)  from  one  scaffold  to  the  other. 

Three  commenters  [Exs.  2-23,  2-367. 
and  2-3681  urged  OSHA  to  include 
specific  language  in  the  final  rule 
addressing  acceptable  dimensions  and 
loading  of  ladder  jack  scaffolds.  OSHA 
has  not  made  the  suggested  revisions 
because  the  Agency  believes  that  the 
capacity  requirements  found  in  final 
rule  §  1926.451(a)  adequately  address 
these  matters. 

Another  commenter  (Ex.  2-308) 
recommended  that  ladder  jack  scaffolds 
be  prohibited  because  they  "cannot  be 
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secured  at  the  top,"  safe  access  is  not 
possible,  and  an  anchorage  for  attaching 
a  lifeline  or  lanyard  is  not  available. 
Although  the  Agency  agrees  that  the 
conditions  described  by  this  commenter 
may  occur  in  some  construction 
situations,  they  are  not  characteristic  of 
ladder  jack  scaffolds  per  se.  Employers 
using  ladder  jack  scaffolds  must  still 
comply  with  the  applicable  general 
requirements  of  §  1926.451,  such  as 
those  addressing  capacity,  access  and 
fall  protection,  i.e.,  the  three  situations 
mentioned  by  the  commenter.  In 
particular,  employees  working  on  ladder 
jack  scaffolds  must  be  protected  from 
fall  hazards  by  personal  fall  arrest 
systems  which  comply  with  the  criteria 
set  in  subpart  M,  §  1926.502(d)  (Fall 
protection)  (final  rule 
§1926.451(g)(l)(ii)).  Ladder  jack 
scaffolds  which  do  not  comply  with 
those  requirements  must  not  be  used. 
Based  on  the  rulemaking  record  and 
the  Agency's  own  experience.  OSHA 
has  determined  that  ladder  jack 
scaffolds  used  in  compliance  with  the 
requirements  of  the  final  rule  provide 
acceptable  and  safe  working  surfaces  for 
employees.  Accordingly,  the  final  rule 
does  not  prohibit  the  use  of  ladder  jack 
scaffolds. 

Paragraph  (1)  Window  Jack  Scaffolds 

Paragraph  (1)  of  the  final  rule  provides 
additional  requirements  for  window 
jack  scaffolds.  This  paragraph  provides 
that  window  jack  scaffolds  shall  be 
securely  attached  to  the  window 
opening  (paragraph  (1)(1)),  shall  be  used 
only  for  the  purpose  of  working  at  the 
window  opening  through  which  the  jack 
is  placed  (paragraph  (1)(2))  and  shall  not 
be  used  to  support  planks  placed 
between  one  window  jack  and  another, 
or  to  support  other  elements  of 
scaffolding.  These  requirements  are 
necessary  to  ensure  the  safety  of 
employees  working  from  these 
platforms. 

These  provisions  of  the  final  rule  are 
identical  to  the  corresponding  proposed 
•  provisions.  Paragraph  (1)(1)  is  a  new 
reqiflrement,  and  is  intended  to  ensiue 
that  the  scaffold  is  not  accidentally 
displaced.  Final  rule  paragraphs  (1)(2) 
and  (1)(3)  are  identical  to  existing 
§§  1926.451(t)(l)  and  (t)(2),  respectively. 

Paragraph  (m)  Crawling  Boards 
Paragraph  (m)  of  the  final  rule 
provides  additional  requirements  for 
crawling  boards  (chicken  ladders).  The 
final  rule  requires  that  crawling  boards 
extend  from  the  roof  peak  to  the  eaves 
"when  used  in  connection  with  roof 
construction,  repair,  or  maintenance 
(paragraph  (m)(l)),  and  that  crawling 
boards  be  secured  to  the  roof  by  ridge 


hooks  or  by  means  which  satisfy 
equivalent  criteria  (e.g.,  strength  and 
durability)  (paragraph  (m)(2)).  These 
requirements  are  designed  to  ensure  that 
crawling  boards  used  by  employees 
performing  roof  work  are  as  secure  as 
possible. 

The  provisions  of  the  final  rule, 
which  are  effectively  identical  to  those 
of  the  proposed  paragraph,  are  based  on 
requirements  in  existing  §§  1926.451(v) 
(1)  and  (3),  respectively.  The  other 
provisions  of  existing  §  1926.451(v)(l) 
are  being  relocated  to  non-mandatory 
Appendix  A  since  they  have  been 
replaced  by  the  capacity  requirements  of 
revised  §  1926.451(a)(1).  The  existing 
rule's  requirement  to  clinch  nails  has 
been  deleted  because  the  inaccessibility 
of  many  nail  points  makes  clinching 
impossible.  Existing  §1926.451(v)(2)  is 
being  replaced  by  the  fall  protection 
requirements  of  revised  §  1926.451(e)(1). 

Paragraph  (n)  Step,  Platform,  and 
Trestle  Ladder  Scaffolds 

Paragraph  (n)  of  the  final  rule 
provides  additional  requirements  for 
step,  platform,  and  trestle  ladder 
scaffolds.  The  provisions  of  final  rule 
paragraph  (n)  are  virtually  identical  to 
the  provisions  of  the  proposed 
paragraph. 

Paragraph  (n)(l)  provides  that  scaffold 
platforms  not  be  placed  any  higher  than 
the  second  highest  nmg  or  step  of  the 
ladder  supporting  the  platform.  This 
provision  is  consistent  with  paragraphs 
17.4  and  17.5  of  ANSI  AlO.8-1988,  and 
is  intended  to  ensiu^  the  stability  of  this 
type  of  scaffold. 

Paragraph  (n)(2)  requires  that  all 
ladders  used  in  conjunction  with  step, 
platform  and  trestle  ladder  scaffolds 
meet  the  requirements  of  subpart  X  of 
29  CFR  part  1926— Stairways  and 
Ladders,  except  that  job-made  ladders 
must  not  be  used  to  support  such 
scaffolds.  A  commenter  (Ex.  2-23) 
suggested  that  laddera  used  in 
conjunction  with  step,  platform  and 
trestle  ladder  scaffolds  be  required  to 
comply  with  subpart  X  or  with  the 
pertinent  ANSI  standards.  The 
commenter  also  suggested  that  OSHA 
prohibit  the  use  of  job-made  ladders  to 
support  such  scaffolds.  Final  rule 
paragraph  (n)(2),  which  is  identical  to 
the  proposed  paragraph,  addresses  both 
of  these  concerns. 

Paragraph  (n)(3)  provides  that  ladders 
used  to  support  step,  platform,  and 
trestle  ladder  scaffolds  shall  be  placed, 
fastened,  or  equipped  with  devices  to 
prevent  slipping.  Paragraph  (n)(4) 
requires  that  scaffolds  not  be  bridged 
one  to  another.  Bridging,  as  discussed 
above  under  paragraph  (k)(5),  occurs 
when  four  ladders  are  used  to  support 


three  platforms.  OSHA  is  prohibiting 
bridging  because  this  praetice  often 
leads  to  overloading  of  the  two  ladders 
in  the  middle.  Although  step,  platform 
and  trestle  ladder  scaffolds  were  not 
specifically  addressed  in  OSHA's 
existing  scaffold  rule,  they  are  covered 
by  the  general  requirements  in  existing 
rule  §  1926.451(a). 

Final  rule  paragraphs  (n)  (2),  (3),  and 
(4)  correspond  to  the  ladder  jack 
scaffold  provisions  in  final  rule 
§1926.451(k)(2),(4)and(5). 
respectively.  The  "ladder-type" 
scaffolds  covered  by  paragraph  (n)  differ 
bom  ladder  jack  scaffolds  in  that  the 
platform  rests  directly  on  the  ladder 
step  or  rung,  whereas  ladder  jack 
scaffold  platforms  rest  on  brackets. 

Paragraph  (o)  Single-point  Adjustable 
Scaffolds 

Paragraph  (o)  provides  additional 
requirements  for  single-point  adjustable 
scaffolds.  This  paragraph  combines 
existing  §  1926.451^),  single-point 
adjustable  suspension  scaffolds,  and 
§  1926.451(1),  boatswains'  chairs, 
because  boatswains'  chairs  are  a  form  of 
single-point  adjustable  suspension 
scaffold.  One  commenter  (Ex.  2-23) 
opposed  the  combining  of  these 
paragraphs  from  the  existing  rule 
because  they  [boatswains'  chairs  and 
other  single-point  adjustable  scaffolds] 
"have  different  requirements  because  of 
the  different  positions  in  which  the 
rider  rides."  OSHA  has  determined, 
however,  that  the  characteristics  of 
single-point  adjustable  suspension 
scaffolds  and  boatswains'  chairs  are 
sufficiently  similar  so  that  the 
requirements  of  final  rule  paragraph  (o), 
along  with  the  general  requirements  in 
§  1926.451,  appropriately  address  both 
types  of  scaffolds. 

Paragraph  (o)(l)  provides,  when  two 
single-point  adjustable  suspension 
scaffolds  are  combined  to  form  a  two- 
point  adjustable  suspension  scaffold, 
that  the  resulting  scaffold  meet  the 
requirements  for  two-point  adjustable 
suspension  scaffolds  in  final  rule 
paragraph  (p).  This  provision,  which  is 
identical  to  the  proposed  paragraph,  is 
based  on  existing  §  1926.451(k)(6). 

Paragraph  (o)(2)  addresses  the 
circumstances  under  which  the 
supporting  rope  between  a  scaffold  and 
a  suspension  device  is  permitted  to 
deviate  from  a  vertical  position  (i.e..  at 
a  90  degree  angle  bom  level  grade).  This 
paragraph  requires  that  the  supporting 
rope  between  the  scaffold  and  the 
suspension  device  be  kept  vertical 
imless  the  following  four  conditions  are 
met:  the  rigging  must  have  been 
designed  by  a  qualified  person;  the 
scaffold  must  bie  accessible  to  rescuers; 
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the  supporting  trope  must  be  protected 
to  ensure  that  ^  will  not  chafe  at  any 
point  where  a  change  in  direction 
occurs;  and  the  scaffold  must  not  be 
able  to  sway  into  another  surface. 
Whenever  swaying  of  the  scaffold  could 
bring  the  scaffold  into  contact  with 
another  surface,  the  supporting  rope 
must  be  vertic4l,  with  no  exceptions. 

Proposed  pa^graph  1926.452(o)(2) 
required  that  supporting  ropes  be 
vertical  and  be  kept  from  swaying, 
except  where  t)ie  scaffold  is  on  the 
outside  of  a  dojne-like  or  slanted 
structure  and  tjie  appropriate  supports 
have  been  designed  and  installed. 
NPRM  Issue  10  noted  that  existing 
§  1 926.451  (k)(5|)  requires  the  support 
rope  for  single^point  adjustable 
suspension  scaffolds  to  be  vertical. 
OSHA  asked  iflthe  exception  provided 
by  proposed  paragraph  (o)(2)  was 
appropriate.  T4e  Agency  further 
requested  suggestions  regarding  a 
maximum  pen^issible  angle  and  any 
other  conditions  that  needed  to  be 
specified.         i 

The  AGC  (Ejjs.  2-20,  2-55,  and  2-390) 
stated  that  "(ajhgles  that  are  too  severe 
would  impair  *rork  operation  and  thus 
preclude  the  u^  of  suspensions." 
Another  commienter  (Ex.  2-69)  echoed 
that  view,  and  added  that  "[f]lexibility 
is  needed  for  certain  operations  when 
using  suspended  scaffolds."  A 
manufacturer  ^.  2-43)  mentioned 
skylight  and  barrel-vault  work  as 
examples  of  situations  which  preclude 
the  use  of  verti  cal  lines.  The  commenter 
also  stated  "*   •  *  when  suspended,  the 
worker  must  h  i  accessible  to  rescuers. 
One  can  envisi  on  a  worker  dangling  in 
space  below  a  i  lome  with  no  way  to  get 
to  him." 

Another  con^menter  (Ex.  2-64)  stated 
"(t|he  supportikig  rope  for  single-point 
adjustable  suspension  scaffolds  should 
be  allowed  to  deviate  firom  vertical 
without  defining  any  maximum  limits. 
Each  situation  ^nder  these  conditions  is 
a  special  case  and  has  its  own  limiting 
circumstances]  It  would  not  be  feasible 
to  establish  statidard  limits  for  all 
possible  special  situations."  (emphasis 
in  original)       j 

Another  conimenter  (Ex.  2-22)  stated 
that  deviation  from  vertical  should  be 
permitted.  The  commenter  further 
stated  "Itlhe  same  practical  field 
problems  arise  in  the  case  of  a  curved 
siu^ace  of  any  |ype  as  does  in  the  case 
of  the  dome-type  or  slanted  structure. 
There  is  no  safety  difference  in  the  three 
special  situations  and  they  require  an 
-exception  because  of  their  unique 
character." 

One  commenter  (Ex.  2-13)  stated  as 
follows: 


There  never  was  a  reason  for  the 
suspension  rope  for  a  single  point  suspension 
scaHbld  to  be  vertical.  In  fact,  most  are  used 
with  the  rope  other  than  vertical.  The  same 
applies  for  two  point  suspension  scaffolds. 
There  is  no  maximum  or  minimum  angle  of 
deviation  ftxjm  the  vertical.  The  load  reaction 
to  the  rope  does  not  change;  but  the  rope(s) 
must  be  protected  from  sharp  edges  at  the 
change  in  direction. 

In  addition,  the  SSFI  and  the  SIA 
(Exs.  2-367  and  2-368)  addressed  this 
issue  in  their  comments  on  proposed 
1926.452(o)(2).  They  recommended  that, 
when  a  scaffold  is  on  the  outside  of  a 
dome-type,  slanted  or  set-in  structiu*, 
the  use  of  intermediate  supports  to 
change  the  direction  of  the  rope  firom 
the  vertical  be  allowed  provided  that 
such  supports  have  been  designed  by  a 
competent  person  and  have  been 
installed  in  a  manner  that  prevents 
chafing  of  the  rope. 

The  SIA  (Ex.  2-368)  commented  that 
"Imlany  work  operations  require  non- 
vertical  lines  due  to  set-backis,  curved 
surfaces,  areas  under  soffits,  following  a 
bowser  line,  spherical  water  tanks,  etc." 
In  addition,  the  SSFI  responded  to  Issue 
10  as  follows  "(tjhe  SSFI  agrees  that 
some  deviation  from  vertical  support 
should  be  allowed.  Cases  in  whidi  this 
would  occur  are  special  in  nature  and 
should  only  be  allowed  when  designed 
by  a  competent  person." 

The  ACX:SH  (Tr.  96-97,  6-9-87) 
recommended  that  deviation  from 
vertical  should  be  allowed  only  under 
the  supervision  of  a  "qualified  person." 
A  member  of  the  ACCSH  stated  that  the 
qualified  person  would  be  "a  competent 
design  engineer  that  has  experience  in 
this  discipline." 

OSHA  agrees  that  there  are 
circimistances  where  the  support  lines 
of  single-point  adjustable  suspension 
scaffolds  need  to  deviate  from  vertical, 
and  that  under  controlled 
circumstances,  the  swaying  of  support 
lines  should  be  allowed.  The  Agency 
concludes  that  the  requirements  for 
design  by  a  qualified  person, 
accessibility  to  rescuers,  protection  of 
supporting  rope  from  chafing,  and 
prohibition  of  swaying  where  the 
scaffold  could  contact  another  surface 
are  appropriate  measiues,  and  final  rule  ' 
paragraph  (o)(2)  reflects  this 
determination. 

Paragraph  (o)(3)  requires  that  the 
tackle  used  with  boatswains'  chairs  be 
ball  bearing  or  bushed  blocks  containing 
safety  hooks  and  properly  "eye"  spliced 
minimum  five-eight  (Vs)  inch  (1.6  cm) 
diameter  first  grade  manila  rope,  or 
other  rope  that  meets  the  performance 
criteria  of  the  above-specified  manila 
rope.  The  proposed  provision,  based  on 
existing  §  1926.451(1)(5),  was  effectively 


identical,  except  that  it  did  not 
specifically  address  the  hook  used  to 
suspend  the  boatswains'  chair.  OSHA 
recognizes  that  the  use  of  an  open  hook 
could  allow  a  chair  to  be  dislodged  if 
the  rigging  hung  up  on  an  obstruction. 
The  corresponding  ANSI  standard, 
AlO.8-1988,  paragraph  6.14.5,  provides 
for  the  use  of  a  hook  with  a  safety  latch 
over  the  opening  (safety  hook)  to 
prevent  dislodging  of  the  chair.  The 
Agency  agrees  that  it  is  appropriate  to 
explicitly  require  that  employers  who 
have  their  employees  use  boatswains' 
chair  rig  their  scaffolds  with  safety 
hooks  and  has  revised  the  proposed  rule 
accordingly.  In  addition,  OSHA  believes 
that  locking  safety  hooks,  such  as  are 
required  for  use  with  crane  and  derrick 
suspended  personnel  platforms 
(§  1926.550(g)(4)(iv)(B)),  would  provide 
the  most  effective  protection  for  affected 
employees.  A  minor  editorial  revision  to 
the  proposed  paragraph  replaces  the 
phrase  "or  equivalent"  wifii  language 
which  states  clearly  that  any  rope  used 
in  lieu  of  Vb  inch  diameter  first  grade 
manila  rope  must,  at  least,  satisfy  the 
final  rule's  criteria  (e.g.,  strength  and 
durability)  for  manila  rope. 

Paragraph  (o)(4)  provides  that 
boatswains'  chair  seat  slings  be  reeved 
through  four  comer  holes  in  the  seat; 
shall  cross  each  other  on  the  underside 
of  the  seat;  and  shall  be  rigged  so  as  to 
prevent  slippage  which  could  cause  an 
out-of-level  condition.  This  paragraph, 
which  is  identical  to  the  proposed 
provision  and  is  based  on  existing 
§  1926.451(1)(2),  is  intended  to  prevent 
tipping  of  the  chair. 

Paragraph  (o)(5)  requires,  except  as 
provided  in  paragraph  (o)(6),  that 
boatswains'  chair  seat  slings  be  a 
minimum  of  five-eight  (Va)  inch  (1.6  cm) 
diameter  fiber  or  synthetic  rope  or  other 
rope  which  satisfies  equivalent 
performance  criteria.  "This  provision, 
which  is  substantively  identical  to  the 
proposed  provision,  is  based  on  existing 
§  1926.451(11(2).  A  minor  editorial 
revision  to  the  proposed  paragraph 
replaces  the  phrase  "or  equivalent"  with 
language  which  states  clearly  that  aijy 
rope  used  in  lieu  of  Ve  inch  diameter 
fiber  or  synthetic  rope  must,  at  least, 
satisfy  the  final  rule's  criteria  (e.g., 
strength,  slip  resistance,  and  durability) 
for  fiber  or  synthetic  rope.  In  addition, 
the  final  rule  has  deleted  the  proposed 
language  "when  employees  are  not 
using  a  heat-producing  process  such  as 
gas  or  arc  welding"  as  being 
unnecessary  since  final  rule  paragraph 
(o)(6)  specifically  addresses  die  issue  of 
rope  use  when  heat  producing  processes 
are  in  operation. 

Paragraph  (o)(6)  requires  that 
boatswains'  chair  seat  slings  be  a 
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minimum  of  three-eight  (%)  inch  (1.0 
cm)  wire  rope,  when  a  heat-producing 
process  such  as  gas  or  arc  welding  is 
being  conducted.  This  provision,  which 
is  substantively  identical  to  the 
proposed  provision  and  is  based  on 
existing  §  1926.451(1)(3),  is  necessary  to 
ensure  that  the  chair's  sling  is  made  of 
fire-resistant  materials. 

Paragraph  (o)(7)  requires  that  non- 
cross-laminated  wood  boatswains's 
chairs  be  reinforced  on  their  underside 
by  cleats  seciuely  fastened  to  prevent 
the  board  from  splitting.  This  provision 
is  identical  to  the  proposed  provision. 
Existing  §  1926.451(1)(1)  requires  all 
boatswains'  chairs  to  be  cleated.  As 
noted  in  the  preamble  to  the  proposed 
rule  (51  PR  42694).  this  paragraph 
recognizes  that  plywood-type  wood 
seats  which  comply  with 
§  1926.451(a)(1)  are  strong  enough  to 
use  as  boatswains'  chairs  without  being 
reinforced  with  cleats. 

Paragraph  (p)  Two-point  Adjustable 
Suspension  Scaffolds  (Swing  Stages) 

Paragraph  (p)  provides  additional 
requirements  for  two-point  adjustable 
suspension  sca^olds  (swing  stages).  The 
introduction  to  this  paragraph  states 
that  paragraph  (q)  addresses 
stonesetters'  multi-point  adjustable 
suspension  scaffolds,  masons'  multi- 
point adjustable  suspension  scaffolds  or 
other  multi-point  suspension  scaffolds. 

Paragraph  (p)(l)  provides  that 
platforms  not  be  more  than  36  inches 
(0.9  m)  wide  unless  designed  by  a 
qualified  person  to  prevent  unstable 
conditions.  This  provision,  which  is 
identical  to  proposed  paragraph  (p)(l), 
is  essentially  the  same  as  existing 
§  1926.451(i)(l),  which  limits  platform 
width  to  36  inches. 

A  commenter  (Ex.  2-23) 
recommended  that  such  platforms 
"*  *  *  not  be  less  than  20  inches  nor 
more  than  36  (0.9  m)  inches  wide  unless 
designed  by  a  registered  civil  or 
mechanical  engineer  to  prevent  unstable 
conditions."  OSHA  has  not  adopted  the 
commenter's  recommendation  for  a  20- 
inch  minimum  width,  because  the 
Agency  considers  the  18-inch  minimum 
platform  width  set  in  final  rule 
§  1926.451(b)(2)  to  be  adequate.  In 
addition,  OSHA  has  not  adopted  a 
requirement  for  a  platform  wider  than 
36  inches  to  be  designed  by  a  registered 
engineer,  because  the  Agency  believes 
that  a  person  who  is  "qualified"  as 
defined  in  both  §  1926.450(b)  and 
§  1926.32(m)  will  have  the  skills  and 
expertise  needed  to  design  such  a 
platform. 

Paragraph  (p)(2)  requires  that  the 
platform  be  securely  fastened  to  hangers 
(stirrups)  by  U-bolts  or  other  means 


which  satisfy  §  1926.451(a).  This 
provision  is  based  on  existing 
§  1926.451(i)(l).  Proposed  paragraph 
(p)(2)  has  been  editorially  revised  to 
replace  the  term  "equivalent  means" 
with  language  which  indicates  clearly 
that  "other"  means  of  fastening  the 
platform  to  hangers  must  satisfy  the 
criteria  of  §  1926.451(a). 

Paragraph  (p)(3)  provides  that  the 
blocks  for  fiber  or  synthetic  ropes 
consist  of  at  least  one  double  and  one 
single  block,  and  that  the  sheaves  of  all  . 
blocks  fit  the  size  of  the  rope  used.  This 
provision,  which  is  identical  to  the 
proposed  provision  and  is  based  on 
existing  §  1926.451(i)(6).  is  intended  to 
ensure  that  these  types  of  rope  are 
maintained  under  proper  tension  and  do 
not  slip  out  of  their  sheaves. 

Paragraph  (p)(4)  requires  that 
platforms  be  of  the  ladder-type,  plank- 
type,  beam-type,  or  light-metal  type. 
Light  metal-type  platforms  having  a 
rated  capacity  of  750  pounds  or  less  and 
platforms  40  feet  (12.2  m)  or  less  in 
length  shall  be  tested  and  listed  by  a 
nationally-recognized  testing  laboratory. 
This  provision  is  based  on  existing 
§  1926.451(i)(10).  Proposed  paragraph 
(p)(4)  was  similar  to  this  provision  of 
the  final  rule,  except  that  the  final  rule 
excludes  platforms  rated  over  750 
pounds  or  platforms  longer  than  40  feet. 
This  revision  has  been  made  based  on     - 
a  comment  (Ex.  2-539)  which  stated: 

Underwriters'  Laboratories  has  issued  a 
standard  for  safety  called  UL  1322  covering 
fabricated  scaffold  stages.  This  standard 
covers  stage  platforms  with  loads  up  to  750 
pounds  and  lengths  up  to  40  feet.  They  do 
not  have  standards  covering  heavier  loads  or 
longer  lengths.  It  is  not  practical  to  have  a 
requirement  for  UL  testing  and  approval  on 
products  that  UL  arbitrarily  refuses  to  test  or 
approve. 

The  Agency  notes  that  the  1994  edition 
of  UL  1322  has  the  same  limits  cited  by 
the  commenter,  and  agrees  with  the 
commenter  that  it  is  not  realistic  to 
require  testing  and  approval  of  a 
product  that  nationally-recognized 
testing  laboratories  do  not  test  or 
approve. 

Proposed  paragraph  (p)(5)  provided 
that  two-point  suspension  scaffolds  be 
seciuely  lashed  to  the  building  or 
structiu*  to  prevent  them  from  swaying. 
The  paragraph  further  required  that 
window  cleaners'  anchors  not  be  used 
for  this  purpose.  The  requirement  now 
appears  in  final  rule  §  1926.451(d)(18) 
and  is  applicable  to  all  multi-point 
suspended  scaffolds.  The  provision  is 
based  on  existinc  §  1926.451(i)(9). 

Final  paragraph  (p)(5),  proposed  as 
paragraph  (p)(6),  requires  that  two-point ' 
scaffolds  not  be  bridged  or  otherwise 
connected  one  to  another  during  raising 


and  lowering  operations  unless  the 
bridge  connections  are  articulated  and 
the  hoists  properly  sized.  This 
paragraph  is  similar  to  the  proposed 
paragraph,  except  for  editorial  revisions 
made  for  clarity.  No  comments  were 
received  on  this  provision. 

OSHA  notes  tlwt  paragraph  (p)(5)  is 
not  intended  to  prohibit  passage  from 
one  scaffold  to  another,  but  to  prevent 
significant  overloading  of  the  hoist 
nearest  the  bridging  device  during 
operation  of  the  hoist,  or  displacement 
of  the  bridge  if  the  hoist  is  used  to  raise 
or  lower  one  of  the  scaffolds.  Many 
hoists  are  only  sized  to  support  one  end 
of  a  two-point  system.  If  one  of  two 
bridged  scaffolds  were  to  be  raised  by  a 
hoist,  a  bridge  laid  between  the 
scaffolds  could  be  displaced  unless  the 
bridge  is  articulated  (connected).  This 
could  also  significantly  increase  the 
load  on  the  hoist  if  it  is  not  properly 
sized.  The  final  rule  addresses  these  two 
hazards  by  requiring  bridge  connections 
to  be  articulated  and  requiring  that 
hoists  be  properly  sized.  These 
requirements  thus  allow  for  properly 
engineered  solutions. 

Final  rule  paragraph  (p)(6),  identical 
to  proposed  paragraph  (p)(7),  is  a  new 
requirement.  It  allows  passage  from  one 
platform  to  another  only  when  the 
platforms  are  at  the  same  height,  when 
the  platforms  abut  each  other,  and  when 
walk-through  stirrups  specifically 
designed  for  this  purpose  are  used. 

Paragraph  (q)  Multi-point  Suspension 
Scaffolds,  Stonesetters'  Multi-point 
Adjustable  Suspension  Scaffolds,  and 
Masons'  Multi-point  Adjustable 
Suspension  Scaffolds 

Paragraph  1926.452(q)  of  the  final  rule 
provides  additional  requirements  for 
multi-point  suspension  scaffolds, 
stonesetters'  multi-point  adjustable 
suspension  scaffolds,  and  masons' 
multi-point  adjustable  suspension 
scaffolds.  This  paragraph  combines  and 
clarifies  the  provisions  of  existing 
§  1926.451(h),  stonesetters'  adjustable 
multi-point  suspension  scaffolds,  and 
existing  §  1926.451(j),  masons' 
adjustable  multi-point  suspension 
scaffolds,  and  indicates  clearly  that 
paragraph  (q)  applies  to  other  multi- 
point adjustable  suspension  scaffolds  as 
well. 

Paragraph  (q)(l)  provides  that,  when 
two  or  more  scaffolds  are  used,  they 
shall  not  be  bridged  one  to  another 
unless  they  are  designed  to  be  bridged, 
the  bridge  connections  are  articulated 
(connected),  and  the  hoists  are  properly 
sized.  This  paragraph  of  the  final  rule, 
which  is  identical  to  proposed 
paragraph  (q)(l),  is  based  on  the  same 
concerns  about  displacement  of  the 
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bridge  and  hpist  overloading  that 
resulted  in  fiial  rule  §  1926.452(p){5). 

Paragraph  jq)(2)  provides  that,  if 
bridges  are  nit  used,  passage  may  be 
made  from  one  platform  to  another  only 
when  the  platforms  are  at  the  same 
height  and  ai^  abutting.  This  provision, 
which  is  essentially  identical  to  that  in 
the  proposed  rule,  is  based  on  the  same 
concerns  that  resulted  in  final  rule 
§  1926.452(p]|[6).  OSHA  has  editorially 
revised  prop<»sed  paragraph  (q)(2)  to 
delete  the  word  "closely"  because  that 
word  is  reduodant  with  the  word 
"abutting."    1 

Paragraph  ^)(3)  requires  that 
scaffolds  be  suspended  from  metal 
outriggers,  brackets,  wire  rope  slings, 
hooks,  or  equivalent  means.  This 
provision,  which  is  essentially  identical 
to  the  corresponding  requirement  in  the 
proposed  rul0,  is  virtually  the  same  as 
existing  §  1926.451(j)(4),  which 
addresses  stonesetters'  adjustable  multi- 
point suspension  scaffolds.  OSHA  has 
deleted  the  w«rd  "iron"  from  the 
proposed  language,  based  on  comments 
bom  the  SSFl  and  the  SIA  (Exs.  2-367 
and  2-368)  stpting  that  it  is  appropriate 
to  have  brackets  or  hooks  fabricated 
from  material  other  than  iron.  OSHA 
agrees  with  this  point  and  concludes 
that  employees  on  these  scaffolds  will 
be  adequately  protected  by  brackets  or 
hooks  made  qf  other  materials,  as  long 
as  those  components  satisfy  the  strength 
criteria  set  in  final  rule  §  1926.451(a)(1). 
The  final  rul^  reflects  this  conclusion. 

Paragraph  (r)  Catenary  Scaffolds 

Paragraph  I926.452(r)  of  the  final  rule 
provides  additional  requirements  for 
catenary  scaffolds.  In  OSHA's  existing 
scaffold  standard,  catenary  scaffolds 
were  addressed  only  by  the  general 
provisions  applicable  to  all  scaffolds. 
The  new  protisions  in  paragraph  (r) 
thus  address  specific  concerns  not 
directly  addressed  by  the  existing 
standard.  Thtse  provisions  are  identical 
to  proposed  4l926.452(r). 

Paragraph  ilr)(l)  allows  no  more  than 
one  platform  ko  be  placed  between 
consecutive  vertical  pickups,  and  no 
more  than  tv/o  platforms  to  be  used  on 
a  catenary  scaffold.  These  requirements 
are  intended  to  prevent  overloading  of 
this  type  of  scaffold.  This  paragraph  is 
consistent  w^h  the  corresponding 
provision  of  ANSI  AlO.8-1988, 
paragraph  20  4. 

Paragraph  r)(2)  requires  that 
platforms  supported  by  wire  ropes  have 
hook-shaped  stops  on  each  end  of  the 
platforms  to  )revent  the  platforms  from 
slipping  off  t  le  wire  ropes.  These  hooks 
shall  be  so  placed  that  they  will  prevent 


the  platforms 


horizontal  w  re  ropes  breaks.  This 


from  falling  if  one  of  the 


language  is  consistent  with  the 
corresponding  provision  of  ANSI 
A10.&-1988,  paragraph  20.1. 

Paragraph  (r)(3)  of  the  final  rule 
provides  Oiat  wire  ropes  shall  not  be 
tightened  to  the  extent  that  the 
application  of  a  scaffold  load  will 
overstress  them.  This  provision  is 
consistent  with  the  corresponding 
language  of  ANSI  AlO.8-1988, 
paragraph  20.2. 

Parag^ph  (r)(4)  requires  that  wire 
ropes  be  continuous  and  without  splices 
between  anchors.  This  language  is 
consistent  with  the  corresponding 
language  in  ANSI  AlQ.8-1988, 
paragraph  20.2,  and  is  necessary  to 
ensure  that  the  rope  has  sufficient 
integrity  to  handle  the  load. 

Paragraph  (s)  Float  (Ship)  Scaffolds 

Paragraph  (s)  provides  additional 
requirements  for  float  (ship)  scaffolds. 
These  provisions  are  identical  to  those 
in  proposed  §  1926.452(s),  which  were 
based  on  existing  §  1926.451(w)  (3)  and 

(5). 

Paragraph  (s)(l)  requires  that  the 
platform  be  supported  by  a  minimum  of 
two  bearers,  each  of  which  shall  project 
a  minimum  of  six  inches  (15.2  cm) 
beyond  the  platform  on  both  sides.  This 
will  ensure  that  the  platform  will  be 
fully  supported.  In  addition,  each  bearer 
shall  be  securely  fastened  to  the 
platform  to  prevent  slippage. 

Paragraph  (s)(2)  provides  that  rope 
connections  shall  be  such  that  the 
platform  cannot  shift  or  slip.  Platform 
slippage  is  a  significant  fector  in 
scaffold  accidents. 

Paragraph  (s)(3)  provides  that,  when 
only  two  ropes  are  used  with  each  float, 
those  ropes  shall  be  arranged  so  as  to 
provide  four  ends  which  are  securely 
fastened  to  overhead  supports,  and  each 
supporting  rope  shall  be  hitched  around 
one  end  of  the  bearer  and  pass  under  the 
platform  to  the  other  end  of  the  bearer 
where  it  is  hitched  again,  leaving 
sufficient  rope  at  each  end  for  the 
supporting  ties.  This  requirement  is 
necessary  to  ensure  that  the  supporting 
ropes  are  properly  attached  to  both  the 
platform  and  to  the  overhead  support  to 
prevent  the  scaffold  firom  falling.  These 
requirements  are  designed  to  ensure  safe 
use  of  these  commonly  used  job-built 
scaffolds. 

Paragraph  (t)  Interior  Hung  Scaffolds 

Paragraph  (t)  provides  additional 
requirements  for  interior  hung  scaffolds. 
These  provisions  are  identical  to  those 
of  the  proposed  paragraph.  Paragraph 
(t)(l)  requires  that  scaffolds  be 
suspended  only  from  the  roof  structure 
or  other  structural  members  such  as 
ceiling  beams.  This  requirement  is 


necessary  to  ensiu«  that  these 
suspended  scaffolds  are  supported  by 
structural  members  with  adequate 
capacity  for  safe  use.  This  is  the  same 
requirement  as  existing  §  1926.451(r)(l). 
.    Paragraph  (t)(2),  which  is  a  new 
provision,  requires  that  the  supporting 
members  be  inspected  and  checked  for 
strength  before  the  scaffold  is  erected. 
This  requirement  is  necessary  because 
such  points  of  support  cannot  be 
assumed  to  be  strong  enough  to  support 
a  scaffold  since  they  may  already  be 
loaded  to  their  capacity  or  they  may 
have  deteriorated  over  time.  This 
provision  is  consistent  with  ANSI 
AlO.8-1 988,  paragraph  16.7. 

Paragraph  (t)(3)  provides  that 
suspension  ropes  and  cables  be 
connected  to  the  overhead  supporting 
members  by  shackles,  clips,  thimbles,  or 
by  other  means  which  provide 
equivalent  strength,  security  and 
durability.  This  paragraph  of  the  final 
rule  (identical  to  the  proposed 
paragraph)  deletes  the  specific 
connection  requirements  of  existing 
§  1926.451(r)(2),  which  OSHA 
determined  were  obsolete,  and  specifies 
criteria  that  OSHA  has  found  to  be 
current  safe  practice.  The  strength 
requirement  of  existing  §  1926.451(r)(2) 
is  now  covered  by  final  rule  paragraph 
§  1926.451(a)(3),  which  specifies 
strength  criteria  for  suspension  ropes  on 
all  types  of  scaffolds. 

Paragraph  (u)  Needle  Beam  Scaffolds 

Paragraph  (u)  of  the  final  rule 
provides  additional  requirements  for 
needle  beam  scaffolds.  These  provisions 
are  identical  to  proposed  paragraph 
ig26.452(u)  except  for  minor  editorial 
revisions.  Paragraph  (u)(l)  requires  that 
scaffold  support  beams  be  installed  on 
edge.  This  provision  is  based  on  existing 
§  1926.451(p)(l),  and  is  necessary  to 
ensure  that  support  beams  are  installed 
in  a  way  that  maximizes  their  strength. 

Paragraph  (u)(2)  provides  that  ropes 
or  hangers  be  used  for  supports,  except 
that  one  end  of  a  needle  beam  scaffold 
may  be  supported  by  a  permanent 
structiual  member.  This  provision  is 
based  on  existing  §§  1926.45  l(p)(2)  and 
(8),  and  is  necessary  to  ensure  that  these 
scaffolds  are  properly  supported  by  rope 
or  hangers  that  meet  the  strength  criteria 
of  §  1926.451(a). 

Paragraph  (u)(3)  requires  that  the 
ropes  be  seciu«ly  attached  to  the  needle 
beams.  This  is  a  change  from  existing 
§  1926.451  (p)(3),  which  specified  that 
all  rope  attachments  must  be  either  a 
scaffold  hitch  or  properly  made  eye 
splices.  OSHA  determined  that  the 
existing  rule  is  too  restrictive,  because 
other  knots  and  means  of  attachment, 
such  as  wire  rope  clips,  can  adequately 
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support  the  scaffold  without  decreasing 
employee  safety. 

Paragraph  (uj(4)  provides  that  the 
support  connection  be  arranged  so  as  to 
prevent  the  needle  beam  from  rolling  or 
becoming  displaced,  which  could  result 
in  tipping  of  the  platform.  This 
provision  is  based  on  existing 
§  1926.451(p)l4). 

Paragraph  (u){5)  provides  that 
platform  units  shall  be  securely  attached 
to  the  needle  beams  by  bolts  or 
equivalent  means.  In  addition,  cleats 
and  overhang  are  not  considered  to  be 
adequate  means  of  attachment.  Final 
rule  paragraph  (u)(5)  clarifies  the 
requirements  of  existing 
§  1926.451(p)(6).  which  only  required 
that  planks  be  secured  against  slipping. 
Also,  under  the  existing  rule,  cleats  and 
overhang  could  be  used  to  secure  the 
units.  As  stated  in  the  preamble  to  the 
NPRM  (51  FR  42695),  OSHA  has 
concluded  that  cleats  or  overhang  do 
not  adequately  secure  platform  units  to 
needle  beam  scaffolds,  because  needle 
beam  scaffolds  have  a  tendency  to  twist, 
and  cleats  and  overhangs  used  to  secure 
platforms  will  not  provide  sufficient 
means  of  holding  the  platforms.  This 
could  result  in  platforms  coming  loose 
and  falling. 

Paragraph  (v)  Multi-level  Suspended 
Scaffolds 

Paragraph  1926.452(v)  of  the  final  rule 
provides  additional  requirements  for 
multi-level  suspended  scaffolds.  These 
scaffolds  are  suspended  scaffolds  with 
more  than  one  working  level.  The 
provisions  of  paragraph  (v)  are  identical 
to  those  in  the  proposed  paragraph, 
except  for  minor  editorial  changes. 
Although  these  types  of  scaffolds  are  not 
specifically  addressed  in  the  existing 
standard,  they  are  covered  by  the 
general  requirements  in  existing 
§  1926.451.  The  new  provisions  address 
concerns  not  covered  by  the  existing 
standard  or  by  final  rule  §  1926.451. 

Paragraph  (v){l)  requires  that  multi- 
level suspended  platform  scaffolds  be 
equipped  with  additional  independent 
support  lines,  equal  in  number  to  the 
number  of  points  supported  and  of 
equivalent  strength  to  the  suspension 
ropes,  and  be  rigged  to  support  the 
scaffold  in  the  event  the  suspension 
rope(s)  fail.  These  additional  lines 
would  support  the  scaffold,  and  prevent 
collapse  in  the  event  of  primary  support 
line  failure. 

Paragraph  (v)(2)  provides  that  the 
independent  support  lines  and 
suspension  ropes  shall  not  be  attached 
to  the  same  points  of  anchorage.  This 
provision  reflects  OSHA  concern  that 
the  independent  support  lines  would 
not  protect  workers  from  scaffold 


collapse  if  the  independent  lines  and 
the  suspension  ropes  were  attached  to 
the  same  anchorage  point  when  the 
anchorage  failed. 

Paragraph  (v)(3)  requires  that  supports 
for  platforms  be  attached  directly  to  the 
support  stirrup  and  not  to  any  other 
platform.  This  provision  is  intended  to 
protect  against  platform  overloading. 

Paragraph  (w)  Mobile  Scaffolds 

Paragraph  (w)  provides  additional 
rules  for  mobile  scaffolds.  This 
paragraph  consolidates  and  clarifies  the 
provisions  of  existing  §  1926.451(e)  and 
existing  §  1926.453.  This  paragraph 
applies  to  all  mobile  scaffolds,  not  just 
to  those  which  are  manually  propelled. 
This  paragraph  of  the  final  rule  is 
effectively  identical  to  that  in  the 
proposed  rule,  except  as  discussed 
below. 

Paragraph  (w)(l)  provides  that 
scaffolds  shall  be  braced  by  cross, 
horizontal,  or  diagonal  braces,  or 
combination  thereof,  to  prevent  racking 
or  collapse  of  the  scaffold  and  to  seciu« 
vertical  members  together  laterally  so  as 
to  automatically  square  and  align  the 
vertical  members.  In  addition,  scaffolds 
shall  be  plumb,  level,  and  squared.  All 
brace  connections  shall  be  seciued.  This 
paragraph  also  provides  that  scaffolds 
constructed  of  tube  and  coupler 
components  shall  conform  to  the 
requirements  of  §  1926.452(b) 
(paragraph  (w){l)(i)).  and  that  scaffolds 
constructed  of  fabricated  frame 
components  shall  conform  to  the 
requirements  of  §  1926.452(c) 
(paragraph  (w)(l)(ii)).  The  provisions  of 
paragraph  (w)(l)  are  substantively 
identical  to  the  corresponding 
provisions  in  existing  §§  1926.451(e)(3) 
and  (e)(9). 

Paragraph  (w)(2)  requires  that  scaffold 
casters  and  wheels  be  locked  with 
positive  wheel  and/or  wheel  and  swivel 
locks,  or  equivalent  means,  to  prevent 
movement  of  the  scaffold  while  the 
scaffold  is  used  in  a  stationary  manner. 
This  provision  is  effectively  identical  to 
existing  §  1926.451(e)(8). 

Paragraph  (w)(3)  provides  that  manual 
force  used  to  move  the  scaffold  shall  be 
applied  as  close  to  the  base  as 
practicable,  but  not  more  than  five  feet 
(1.5  m)  above  the  supporting  surface. 
This  paragraph  is  essentially  the  same 
as  existing  §  1926.451(e)(6),  which 
required  that  propelling  forces  be 
applied  as  close  to  the  base  as  possible. 
However,  the  final  rule  limits  the  height 
at  which  the  force  can  be  applied  to  5 
feet  above  the  supporting  surface,  to 
minimize  overturning  forces.  One 
commenter  (Ex.  2-23)  recommended 
that  scaffolds  not  be  moved  manually 
unless  the  propelling  force  is  applied  to 


the  wheels  only.  Although  such  a 
requirement  may  be  appropriate  for 
powered  scaffolds,  the  Agency  sees  no 
rationale  for  applying  this  provision  to 
scaffolds  being  moved  manually.  OSHA 
has  not  adopted  the  suggested  change 
because  compliance  would  be  unwieldy 
and  would  expose  employees  to  hazards 
from  the  rolling  wheels. 

The  proposed  language  has  been 
modified  in  the  final  rule  to  indicate 
clearly  that  final  paragraph  (w)(3) 
applies  only  when  mobile  scaffolds  are 
being  moved  manually.  This  provision 
is  consistent  with  ANSI  A10.&-1988, 
paragraph  11.3.1. 

Paragraph  (w)(4),  which  is  a  new 
provision,  requires  that  power  systems 
used  to  propel  mobile  scaffolds  be 
designed  for  such  use.  In  addition, 
forklifls,  trucks,  similar  motor  vehicles, 
or  add-on  motors  shall  not  be  used  to 
propel  scaffolds  unless  the  scaffold  is 
designed  for  such  propulsion  systems. 

Paragraph  (w)(5)  requires  that 
scaffolds  be  stabilized  to  prevent  tipping 
during  movement.  This  provision  is 
effectively  identical  to  the 
corresponding  provision  in  existing 
§  1926.451(e)(6). 

Paragraph  (w)(6)  provides  that 
employees  shall  not  be  allowed  to  ride 
on  scaffolds  unless  the  following 
conditions  exist: 

1.  The  surface  on  which  the  scaffold  is 
being  moved  shall  he  within  three  degrees  of 
level,  and  free  of  pits,  holes,  and  obstructions 
(paragraph  (w)(6)(i)); 

2.  The  height-to-basc  width  ratio  of  the 
scaffold  during  movement  shall  be  two  to  one 
or  less,  unless  the  scaffold  is  designed  and 
constructed  to  meet  or  exceed  nationally- 
recognized  stability  test  requirements 
(paragraph  (w)(6)(ii)); 

3.  Outrigger  frames,  when  used,  shall  be 
installed  on  both  sides  of  the  scaffold 
(paragraph  (w)(6)(iii)): 

4.  When  power  systems  are  used,  the 
propelling  force  shall  be  applied  directly  to 
the  wheels,  and  shall  not  produce  a  speed  in 
excess  of  one  foot  per  second  (0.3  mps) 
(paragraph  (w)(6)(iv));  and 

5.  No  employee  is  on  any  part  of  the 
scaffold  which  extends  outward  beyond  the 
wheels,  casters,  or  other  supports  (paragraph 
(w)(6)(v)). 

These  provisions  are  based  in  part  on 
the  provisions  of  existing 
§  1926.451(e)(7). 

Proposed  paragraph  {w)(6)(ii)  set  the 
maximum  height-to-base  width  ratio  at 
two  to  one  or  less.  OSHA  has  revised 
the  proposed  provision  to  allow  a  higher 
ratio  when  the  scaffold  is  designed  and 
constructed  in  accordance  with 
nationally-recognized  stability  test 
requirements.  This  change  is  discussed 
in  relation  to  Issue  4,  below. 

Proposed  paragraph  (x)(6)(iv)  required 
that  the  propelling  force  be  applied 
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directly  to  thi  wheels  (not  to  the  frame) 
when  power  tysteins  are  used  to  propel 
scaffolds,  anq  limited  the  speed  of  the 
scaffold  to  2  feet  per  second.  The 
proposed  provision  was  intended  to 
protect  against  a  scaffold  toppling  over 
should  it  strife  an  object. 

One  communter  (Ex.  2-423)  stated  as 
follows: 

In  our  initial  testing  we  tested  several 
speeds  including  27Sec  and  found  these  to 
be  far  too  fast  fbr  an  operator  to  drive  through 
narrow  areas  and  through  debris  that  would 
be  encountered  on  a  construction  site.  With 
all  the  units  scMd  by  our  company,  I  have 
never  had  anyone  say  the  Motorized  Scaffold 
(r)  was  too  slow.  1  cannot  speak  for  other 
means  of  propelling  scaffold  but  we  would 
not  allow  our  Motorized  Scaffold  (r)  to  drive 
faster  than  one  foot  per  second. 

OSHA  agrees' that  allowing  motor- 
propelled  sc^folds  to  drive  faster  than 
one  foot  per  ^ond  could  create 
problems  for  operators  and  has  revised 
the  rule  accordingly. 

Issue  4  rai^  a  question  regarding 
existing  §  1926.451(e)(7)(ii),  which 
required  mai^ally  propelled  mobile 
scaffolds  to  be  not  more  than  twice  as 
high  as  they  are  wide  when  employees 
lide  on  theral  The  proposed  rule, 
§  1926.452(vs/1),  extended  this 
requirement  to  cover  both  manually 
propelled  and  motor-propelled  mobile 
scaffolds.  OS  HA  asked  whether  the  final 
rule  should  riise  the  current  ratio.  2:1, 
to  3:1  or  higher  on  those  systems  which 
are  built  witl,  a  lower  center  of  gravity, 
and,  if  so,  wl  at  would  be  appropriate 
limitations. 

The  ACCSi  i  discussed  Issue  4  at 
length  (Tr.  4Jr-61.  June  9, 1987).  Several 
members  expressed  concern  about 
employees  riding  mobile  scaffolds  while 
the  sea f folds  rwere  being  moved, 
regardless  of  the  height-to-base  ratio 
mandated.  A  5  OSHA  explained  to  the 
Committee,  scaffold  equipment 
manufacture!  ■s  had  informed  the  Agency 
that  a  motor  jropelled  mobile  scaffold 
which  exceei  led  the  existing  and 
proposed  2:1  ratio  would  be  safe  for  use 
because  the  <  ittachment  of  motor  units 
would  lower  the  center  of  gravity, 
thereby  incn  asing  the  scaffold's 
stability  (Tr.  52-53).  Members  of  the 
Advisory  Co  nmittee  questioned  the 
extent  to  wh  ch  the  weight  of  the  motor 
unit  would  { rovide  sufficient  stability, 
citing  concei  ns  about  the  manner  in 
which  empl(  lyers  would  calculate  the 
height-to-bai  e  ratio  using  the  weight  of 
the  motor  ur  it  and  the  extent  to  which 
wind  or  ovei  head  power  lines  would 
pose  hazard: .  Ultimately,  the  ACCSH 
voted  to  rec(  mmend  simply  that  OSHA 
prohibit  ridi  ig  on  mobile  scaffolds  (Tr. 
61). 


One  commenter  (Ex.  2-53)  stated  that 
the  "existing  rule  on  manually 
propelled  mobile  scaffolds"  should  not 
be  extended  to  motor-propelled  mobile 
scaffolds  but  did  not  explain  why.  The 
AGC  commented  (Exs.  2-20,  2-55,  and 
2-390)  that  "(iln  maintaining  a 
performance-oriented  standard,  OSHA 
should  provide  for  manufacturer's 
recommendations  when  movement  of  a 
rolling  scaffold  is  required."  These  three 
comments  further  stated  that  OSHA 
should  allow  the  use  of  those  mobile 
scaffolds  that  have  a  lower  center  of 
gravity  and  thus  have  the  capability  "of 
being  moved  at  a  higher  ratio."  Another 
participant  (Ex.  2-69)  commented  that 
"(W]hen  movement  of  a  rolling  scaffold 
is  required,  OSHA  should  provide  for 
use  of  manufacturers'  recommendations 
in  keeping  with  a  performance-oriented 
approach." 

One  commenter  (Ex.  2-70)  stated  that 
3:1  ratio  would  be  acceptable  if  the 
scaffold  had  a  low  center  of  gravity. 
Another  commenter  (Ex.  2-516)  added  a 
number  of  details  and  factors  involved 
in  calculating  or  arriving  at  a  safe  "gross 
ratio"  for  mobile  scaffolds,  and 
indicated  that  "higher  ratios  may  be 
permitted  in  specific  instances  when 
operated  under  constant  and  continuous 
supervision,  and  when  designed  by 
qualified  engineers."  In  particular,  the 
commenter  explained  that  the  2:1  ratio 
"is  a  minimiun  standard,  established  for 
uniformity,  simplicity,  and  safety. 
Higher  ratios  can  easily  be  achieved  in 
given  instances,  but  allowing  those 
ratios  to  be  in  general  use  is  unwise" 
(emphasis  in  the  original).  To  illustrate 
the  rationale  behind  this  assertion,  the 
commenter  stated,  in  part,  that: 

There  is  a  moment  in  each  vertical  rolling 
scaffold  leg  due  to  caster  offset.  This  moment 
is  increased  when  the  wheel  is  stopped  by  a 
stone  or  curb,  because  the  tower  inertia  then 
acts  on  the  caster  support  as  a  force  acting 
from  the  center  of  gravity  of  the  tower,  to  the 
wheel. 

The  force  from  the  'pushing'  and  the 
inertia  change  depends  on  the  weight  of  the 
scaffold,  its  velocity,  how  fast  it  stops,  and 
how  hard  it  is  lieing  pushed  or  driven.  The 
moment  felt  at  the  scaffold  leg  depends  on 
the  force,  the  height  of  the  center  of  gravity, 
the  flatness  of  the  rolling  surface,  whether 
only  one  wheel  carries  the  load,  and  where 
on  the  scaffold  it  is  being  pushed. 

The  height  of  the  center  of  gravity  depends 
on  how  much  load  is  put  on  top  of  the 
scaffold,  and  the  height  of  the  scaffold, 
[emphasis  in  original] 

Another  commenter  (Ex.  2-50)  stated 
that  an  extension  of  the  ratio  for  some 
scaffolds  should  not  be  limited  to  3:1. 
As  an  example,  the  commenter 
explained  that  "some  motorized 
scaffolding,  and  batteries,  hydraulics, 
and  motors  mounted  low  on  the  firame 


are  capable  of  reaching  20-30  feet  high 
with  their  bases  only  6  feet  wide."  The 
commenter.  a  representative  from  a 
building  contractor's  association,  added 
that  "the  manufacturers  test  the 
machines  extensively  for  upset." 

One  commenter  (fix.  2-15)  stated 
"(ejven  the  2:1  is  too  permissive  for 
small,  light  towers  which  are  usually 
the  most  topl-]heavy,  especially  with  a 
man  on  top.  This  provision  is  not 
enforceable.  [It  would  be]  better  to 
forbid  riding  at  all."  Another 
conmnenter  (Ex.  2-29)  commented  that 
"(ijncreasing  the  height-to-base  ratio  of 
mobile  scaffolds  ridden  by  employees 
would  expose  employees  to  an 
unacceptable  fall  hazard."  In  addition,  a 
commenter  (Ex.  2-54)  stated  that  "2  to 

1  is  a  good  ratio,  as  there  is  less  chance 
of  tipping  over  and  a  better  chance  for 
worker[s]  to  jump  off  [the]  scaffold,  and 
not  get  hurt,  if  [the]  scaffold  began  t6 
Up."  The  SSFI  (Ex.  2-367) 
recommended  that  "under  no 
circimistances  should  the  2:1  height-to- 
width  ratio  be  raised  to  3:1  for  systems 
built  with  a  'lower  center  of  gravity.' 
Tipping  of  rolling  towers  is  one  of  the 
primary  causes  of  accidents  and  no 
changes  should  be  made." 

The  SSFI  further  stated  that  they  have 
"always  and  will  continue  to 
recommend  prohibiting  riding  rolling  " 
scaffolds."  The  commenter  noted  that 
"riding  of  motor[-lpr6pelled  scaffolds  is 
especially  hazardous  as  the  scaffold  is 
normally  not  designed  for  such  loads. 
Motors  should  not  be  added  to  scaffold 
towers  unless  the  towers  are  specially 
designed  to  accommodate  those  forces." 
Another  commenter  (Ex.  2—476),  also 
holding  the  view  that  riding  rolling 
scaffolds  should  not  be  allowed, 
recommended  that: 

Motorized  means  should  not  be  attached  to 
frame  scaffold  towers  to  promote  riding.  The 

2  to  1  base-to-height  ratio,  which  allows 
riding,  is  not  being  used  by  workers  riding 
rolling  towers,  and  workers  are  riding  rolling 
towers  with  any  base-to- height  ratio.  The 
scaffold  frame  rolling  towers  were  not 
designed  to  be  ridden,  and  were  not  designed 
for  special  add-on  motors  for  propulsion. 

Another  commenter  (Ex.  2-13)  stated 
J'lmlobile  scaffolds  should  never  be 
moved  when  occupied.  The  only  time 
they  are  involved  in  accidents  is  when 
they  are  moved  while  occupied.  To 
allow  any  but  specifically  designed 
scaffolds  to  be  moved  while  occupied  is 
totally  unacceptable." 

The  SLA  (Ex.  2-368)  indicated  that: 

(MJany  of  our  members  advocate 
prohibiting  riding  of  mobile  scaffolds  at  any 
time.  Others  oppose  such  drastic  action, 
since  this  would  place  undue  hardship  on 
those  trades  which  perform  a  high  percentage 
of  their  work  on  mobile  scaffolds.  The 
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alternative  is  to  develop  provisions  for  their 
safe  use*  *  •  Motors  should  not  be  added  to 
scaffold  towers  unless  the  towers  are 
speciflcally  designed  to  accommodate  the 
increased  forces  exerted  on  the  legs  of  the 
scaffold  frames. 

The  SIA  (Ex.  2-368)  also  stated  that 
statistics  they  had  developed  over  the 
past  10  years  "indicate  a  high  incidence 
of  accidents  on  roUing  scaffolds,"  and 
that  "(ilt  is  our  position  that  any  raising 
of  the  2:1  ratio  would  resuU  in  increased 
accidents." 

A  commenter  (Ex.  2-476)  stated  that 
scaffold  frames  are  not  designed  for  the 
forces  imposed  on  them  by  motors  that 
are  added  on  for  propulsion.  OSHA 
agrees  with  the  commenters  who  raised 
concerns  about  the  ability  of  scaffold 
frames  to  accommodate  motors  and  has 
modified  proposed  §  1926.452(x)(6) 
accordingly. 

OSHA  agrees  with  the  commenters 
who  indicated  that  the  riding  of  some 
mobile  scaffolds  can  be  hazardous. 
However,  OSHA  believes  that  the 
rulemaking  record  supports 
modification  of  the  current  regulations 
to  allow  greater  use  of  mobile  scaffolds 
for  this  purpose,  provided  additional 
appropriate  precautions  are  taken. 

The  key  concern  in  specifying  the 
existing  2:1  ratio  is  stability  of  Ae 
scaffold.  OSHA  believes,  based  on  the 
evidence  submitted,  that  the  existing  2:1 
ratio  is  still  the  appropriate  limit  for  all 
manually-propelled  mobile  scaffolds 
and  has  promulgated  final  rule 
paragraph  (w)(6)(ii)  accordingly. 
OSHA  also  believes  that,  given 
appropriate  engineering  design,  there 
are  higher  ratios  which  can  be  used 
safely  on  some  power-propelled  mobile 
scaffolds.  As  recommended  by  one 
commenter  (Ex.  2-423),  such  designs 
must  be  proven  to  be  safe,  however,  by 
subjecting  the  scaffold  to  stability  tests 
such  as  the  nationally  recognized  ANSI 
A92  tests  used  by  the  manufacturers  of 
■  elevating  and  rotating  work  platforms. 
Where  such  tests  have  not  been  made, 
employees  are  not  allowed  to  ride  the 
scaffold.  This,  OSHA  notes,  does  not 
preclude  manufacturers  or  others  from 
conducting  or  establishing  such  tests  to. 
demonstrate  that  a  product  meets 
appropriate  stability  criteria.  The 
Agency  believes  that  equipment  meeting 
such  tests  and  criteria  should  be 
permissible  and  has  promulgated  final 
rule  paragraph  (w)(6)(iii)  accordingly. 
OSHA  also  believes  that  compliance 
with  the  requirements  of  §  1926.451  and 
final  rule  paragraph  (w)(6)(iv)  (that  the 
power  be  applied  directly  to  the  wheels 
and  that  the  speed  be  limited  to  no  more 
thaii  1  foot  per  second,  as  recommended 
by  a  commenter  (Ex.  2-423))  adequately 


addresses  cases  where  a  mobile  scaffold 
is  equipped  with  a  motor. 

Paragraph  (w)(7),  which  is  identical  to 
the  proposed  paragraph,  requires  that 
platforms  not  extend  outwaid  beyond 
the  base  supports  of  the  scaffold  imless 
outrigger  frames  or  equivalent  devices 
are  used  to  ensure  stability.  Compliance 
with  this  provision  will  prevent 
eccentric  loading  of  the  scaffold  fi«me 
that  could  cause  the  scaffold  to  tip  over. 
Paragraph  (w)(8)  provides  that,  where 
leveling  of  the  scaffold  is  necessary, 
screw  jacks  or  equivalent  means  be 
used.  This  is  a  specific  way  of 
complying  with  §  1926.451(c)(2)  of  the 
final  rule,  which  requires  firm,  level 
foundations.  This  provision  is 
consistent  with  the  corresponding 
provision  in  ANSI  AlO.8-1988, 
paragraph  11.1.4. 

Paragraph  (w)(9)  requires  that  caster 
stems  and  wheel  stems  be  pinned  or 
otherwise  secured  to  scaffold  legs  or 
adjustment  screws.  Proposed  paragraph 
(w)(9)  was  identical,  except  that  it  did 
not  specifically  provide  for  the  securing 
of  stems  to  adjustment  screws.  This 
revision  is  based  on  input  received  on 
this  provision  fixjm  the  SSFI  and  SIA 
(Exs.  2-367  and  2-368).  OSHA  agrees 
that  adjustment  screws  provide 
appropriate  attachment  points  for  caster 
stems  and  wheel  stems,  so  that 
specifically  mentioning  them  in  the 
final  rule  will  clearly  express  the 
Agency's  intent  and  facilitate 
compliance. 

Paragraph  (w)(10)  provides  that, 
before  a  scaffold  is  moved,  employees 
on  the  scaffold  shall  be  made  aware  of 
the  move.  This  requirement,  which  was 
not  part  of  the  proposal,  is  based  on 
input  received  from  a  commenter  (Ex. 
2-23)  on  this  section.  OSHA  agrees  with 
this  ini^t,  and  has  revised  the  proposed 
paragraph  accordingly.  In  addition, 
OSHA  notes  that  this  requirement  is 
consistent  with  ANSI  AlO.8-1988, 
paragraph  11.2.3.5. 

Issue  14  asked  whether  OSHA  should 
allow  mobile  scaffolds  to  move  only 
along  their  longitudinal  axes  while 
employees  are  riding  on  them.  OSHA 
noted  that  compliance  with  this 
provision,  which  was  suggested  by 
ACCSH  (Ex.  4),  would  maximize 
scafibld  stability  during  movement, 
because  tipping  is  more  likely  to  occur 
when  a  scaffold  is  moved  along  its 
transverse  axis. 

Two  commenters  (Exs.  2-50  and  2- 
368)  stated  that  such  a  provision  would 
be  difficult  to  enforce.  Three 
commenters  (Exs.  2-22,  2-53,  and2- 
368)  also  stated  that  this  provision 
would  be  impractical.  The  SIA  (Ex.2- 
368)  went  on  to  explain  that: 


[Sluch  a  provision  would  make  it  difficult 
for  workers  to  perform  their  duties  without 
violating  standards.  Sometimes  it  is 
necessary  to  make  even  slight  adjusting 
movement  of  the  scaffold  in  order  to  reach 
the  area  of  work.  If  workers  were  prohibited 
from  moving  the  scaffold  even  the  slightest 
amount  along  the  narrow  axis,  they  would 
tend  to  extend  their  reach  over  the  side  of  the 
scaffold,  thus  creating  an  even  greater  hazard. 

Some  mobile  scaffolds  are  almost  square, 
which  would  require  a  tape  measure  to 
determine  when  there  would  be  a  violation. 
The  fetigue  created  by  the  worker  climbing 
up  and  down  each  time  he  wished  to  move 
the  scaffold  would  tend  to  increase  the 
likelihood  of  an  accident. 

Another  commenter  (Ex.  2-50) 
reasoned  that  it  had  never  had  a  scaffbld 
accident  under  the  existing  standards, 
so  it  expected  that  the  proposed 
requirement  would  be  unreasonably 
restrictive  and  difficult  to  monitor. 
Another  commenter  (Ex.  2-22)  foresaw 
no  increase  in  employee  safety  to 
balance  against  possible  problems 
encountered  by  those  required  to 
implement  the  provisions. 

On  the  other  hand,  one  commenter 
(Ex.  2-29)  simply  favored  adopting  the 
suggested  provision.  Another 
commenter  (Ex.  2-43)  agreed  that 
"rolling  scaffolds  should  be  moved  in  a 
safe  manner"  but  added  that 
"[ejnforcing  this  requirement  will 
continue  to  provide  special  challenges." 
Five  commenters  (Exs.  2-13,  2-15,2- 
37,  2-54,  and  2-367)  found  the 
provision  unacceptable,  because  they 
felt  employees  should  not  be  permitted 
to  ride  mobile  scaffolds  at  all.  Another 
commenter  (Ex.  2-308),  responding  to  . 
proposed  1926.452(w),  also  said  that 
employees  should  never  be  allowed  to 
ride  scaffolds.  One  other  commenter 
(Ex.  2-13)  agreed  but  added  an 
exception  for  scaffolds  "that  have  been 
specifically  designed  for  such 
movement." 

OSHA  agrees  with  the  SIA  (Ex.  2- 
368),  which  indicated  that  such  a 
requirement  would  make  it  difficult  for 
workers  to  perform  their  duties  without 
violating  the  standard  because  it  would 
sometimes  be  necessary  to  make  slight 
adjustments  of  a  scaffold  to  safely  reach 
the  work  area.  OSHA  is  concerned  that 
if  workers  were  prohibited  from  moving 
the  scaffold  along  its  transverse  axis, 
even  slightly,  they  would  find 
themselves  in  circumstances  where  they 
would  extend  their  bodies  over  the  side 
of  the  scaffold  to  reach  a  place  where 
they  need  to  perform  work,  instead  of 
climbing  down  the  scaffold  to  reposition 
it.  This  would  create  a  greater  hazard 
because  the  employee  would  be  at  risk 
of  falling  or  of  tipping  the  scaffold. 
Accordingly,  the  Agency  has  not 
adopted  the  suggested  language  in  the 
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final  rule.  OSliA  believes  the  proposed 
provisions  setjforth  in  §1926.452(w). 
Mobile  Scaffolds,  appropriately  address 
the  concerns  oif  employees  riding 
scaffolds. 

(x)  Repair  Bracket  Scaffolds 

The  March  ^9, 1993.  Federal  Register 
nodce  reopenihg  the  rulemaking  record 
(58  FR  16509)  bought  information 
regarding  "chimney  bracket  scaffolds." 
The  Agency  described  such  scaffolds  as 
consisting  of  platforms  supported  by 
brackets  whici  are  secured  in  place  by 
one  or  more  wire  ropes  placed  in  an 
approximately  horizontal  plane  around 
the  circumferance  of  the  structure  and 
tensioned  by  aj  tumbuckle.  The  Agency 
noted  that  it  hid  recently  received 
information  (Hxs.  31  and  32)  which 
suggested  that  proposed  §  1926.451 
might  not  adequately  protect  employees 
on  these  scaffolds  from  falls  and  other 
hazards.  ! 

OSHA  noted  that  it  was  considering 
whether  specific  fall  protection 
requirements  were  needed  in  subpart  L 
for  protection  of  employees  on  chimney 
bracket  scaffoils.  The  Agency  also 
noted  that  it  Was  considering  the 
appropriateness  of  promulgating 
technical  reqidrements  for  chimney 
bracket  scaffofls  that  are  more  detailed 
than  those  projposed  for  scaffolds  in 
general.  Accoitiingly,  the  March  29, 
1993,  FederalRegister  notice  presented 
a  series  of  questions  aimed  at 
developing  criteria  for  safe  use  of 
chimney  bracket  scaffolds.  One 
commenter  (E^.  34-35)  stated  "(ujnless 
it  can  be  detertnined  by  a  competent 
person  beforeliand  that  the  chimney  can 
support  a  bracket  and  an  independent 
safety  line  an4  fall  protection  is  used, 
other  means  si^ch  as  balling,  explosives 
or  remote  crai^  suspended  hydraulic 
attachments  should  be  used."  OSHA 
also  received  Substantive  input  on 
chimney  bracket  scaffolds  [repair 
bracket  scaffoldsl  from  one  commenter, 
the  National  Advisory  Committee  for 
Health  &  Safetjy  in  the  Chimney,  Stack, 
Silo  and  Natufal  Draft  Cooling  Tower 
Industry  (NACHS)  (Ex.  34-33).  Those 
comments  are  discussed  below  in 
relation  to  the  pertinent  provisions  of 
the  final  rule.  The  NACHS,  a  trade 
association  pr  renting  the  experience 
and  views  of  c  ompanies  which  use  the 
scaffolds  in  question,  referred  to  these 
scaffolds  as  "repair  bracket  work 
platforms"  in  its  comment.  Based  on 
that  input,  the  Agency  has  determined 
that  the  term  '  repair  bracket  scaffold" 
should  be  useq  in  place  of  the  term 
"chimney  bracket  scaffold." 

The  NACHi  (Ex.  34-33)  indicated 
that  a  "repair  iracket  scaflfold"  is  a  type 
of  supported  !  caffold  that  has  been  used 


safely  for  over  80  years  for  tuckpointing 
on  brick  chimneys;  crack  repairs;  the 
installation  of  bands  on  bride  or 
concrete  chimneys;  painting;  access  to 
caps,  hoods,  and  lightning  protection 
systems;  installation  of  permanent 
platforms;  piece-meal  demolition  of 
brick,  concrete,  and  steel  chimneys; 
waterproofing  brick  and  concrete 
chimneys;  360  degree  access  at  any 
given  elevation  for  any  activity;  and 
steeple  access.  According  to  the 
commenter,  these  scaffolds  are  installed 
by  encircling  a  structure  with  a 
minimum  one-half-inch  diameter  v«re, 
tensioned  by  a  minimum  one-inch 
tumbuckle.  Brackets  are  then  placed 
over  the  wire  rope,  and  scaffold 
planking  (12-inch  minimum  width), 
guardrail  posts  and  handrails  are 
installed  on  the  brackets. 

Based  on  the  information  received, 
OSHA  again  reopened  the  rulemaking 
record  (59  FR  4615,  February  1, 1994)  to 
solicit  comment  on  draft  regulatory  text 
that  the  Agency  was  considering  for 
inclusion  in  the  final  rule,  hi  addition, 
the  Agency  noted  that  it  was 
considering  whether  employees  working 
on  chimney  bracket  scaffolds  needed  to 
be  protected  from  fall  hazards  by  both 
a  "Type  I"  guardrail,  as  would  have 
been  required  by  proposed 
§  1926.451(e)(4),  and  a  personal  fall 
arrest  system.  Also,  OSHA  noted  that  it 
was  considering  what  provisions  must 
be  made  for  rescue  of  employees  from 
chimney  bracket  scaffolds  in  the  event 
of  scaffold  collapse  or  a  medical 
emergency.  The  Agency  indicated  that  it 
was  developing  criteria  for  employers 
who  would  need  to  comply  with  diese 
provisions.  As  is  discussed  below  in 
relation  to  the  provisions  of  final  rule 
paragraph  (x),  the  Agency  also  raised 
Items  (a)  through  (1)  for  consideration  as 
prospective  provisions  of  the  fiqpl  rule. 
(All  references  to  Items  and  Issues  in 
this  paragraph  of  the  preamble  relate  to 
the  February  1. 1994  reopening  notice.) 
The  one  commenter,  Monsanto,  (Ex.  43- 
45)  who  responded  to  those  Items  stated 
that  they  should  be  adopted  in  the  final 
rule. 

Based  on  the  rulemaking  record. 
OSHA  has  determined  that  it  is 
appropriate  to  add  a  new  paragraph  (x) 
to  §  1926.452  to  address  the  use  of 
'repair  bracket  scaffolds'.  In  addition,  a 
definition  of  that  term,  based  on  the 
NACHS  comment,  is  being  added  to 
§  1926.450(b),  Definitions. 

Paragraph  (x)(l)  requires  employers  to 
secure  brackets  in  place  with  ^/z  inch 
diameter  wire  rope  that  extends  around 
the  circumference  of  the  chimney.  This 
provision,  which  incorporates  the 
language  from  Items  (a)  and  (b)  of  the 
February  1, 1994  notice  (59  FR  4617), 


codifies  estabUshed  good  industry 
practice  as  described  by  the  NACHS  (Ex. 
34-33). 

Final  rule  paragraph  (x)(2)  requires 
that  each  bracket  be  attached  to  the 
securing  wire  rope  (or  ropes)  by  a 
positive  locking  device  capable  of 
preventing  the  unintentional 
detachment  of  the  bracket  from  the  rope, 
or  by  some  other  means  which  prevents 
unintentional  detachment.  The  NACHS 
(Ex.  34-33)  indicated  that  brackets  are 
positioned  on  the  cable  in  the  course  of 
erecting  the  scaffold.  Issue  6  asked  if 
OSHA  should  require  a  positive  locking 
device  on  the  bracket  hook  that  is 
placed  over  the  wire  rope  to  prevent 
unintentional  separation  of  the  bracket 
from  the  wire  rope.  Continental 
Chimney  Inc.  (CQ)  and  NACHS  (Exs. 
43-1  and  43-21)  supported  such  a 
requirement. 

Final  rule  paragraph  (x)(3)  requires 
that  each  bracket,  at  the  contact  point 
between  the  supporting  structure  and 
the  bottom  of  the  bracket,  be  provided 
with  a  "shoe"  (heel  block  or  foot) 
capable  of  preventing  the  lateral 
movement  of  the  bracket.  Issue  7  asked 
if  OSHA  should  incorporate  such  a 
requirement  in  the  final  rule.  CCI  and 
NACHS  (Exs.  43-1  and  43-21) 
commented  that  a  "shoe"  was  needed  to 
prevent  lateral  movement.  In  addition, 
CCI  stated  "The  bottom  of  our  (bracket) 
feet  have  an  angle  cut  into  them  to 
prevent  them  from  getting  caught  up  on 
obstructions  on  the  chinmey  and 
becoming  disconnected  if  the  scaffold 
system  should  slip." 

Final  rule  paragraph  (x)(4)  requires 
that  platform  units  be  seciued  to 
brackets  in  a  manner  that  prevents  the 
separation  of  platform  units  from 
brackets  and  prevents  movement  of 
platform  units  or  brackets  on  a 
completed  scaffold.  This  provision  is 
based  on  Item  (e),  which  provided  that 
platform  units  shall  be  secured  to  the 
brackets.  Issue  4  asked  how  employers 
should  fasten  platform  units  to  brackets 
so  that  they  do  not  inadvertently  detach. 
Ca  (Ex.  43-1)  stated  "We  have  used  Va" 
cable  with  V*"  rope.  W  rope  is  enough 
most  of  the  time.  The  Va"  cable  provides 
added  security  and  can  be  secured 
adequately  be  tying  it  in  right  along  side 
the  W  rope.  Using  clamps  here  would 
never  work."  The  NACHS  (Ex.  43-21) 
responded  that  employers  should  secure 
platform  units  to  brackets  "(bly  any 
positive  system  available,  i.e.,  wire, 
rope,  etc."  OSHA  has  determined  that  it 
is  appropriate  to  allow  employers 
flexibility  in  choosing  the  means  of 
securing  platform  units  and  has  added 
final  rule  paragraph  (x)(4)  accordingly. 

Final  rule  paragraph  (x)(5)  provides 
that,  when  a  wire  rope  is  placed  around 
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a  structure  to  provide  safe  anchorage  for 
personal  fall  arrest  systems  that  are  used 
by  employees  erecting  or  dismantling 
repair  bracket  scaffolds,  the  wire  rope 
shall  be  at  least  Vie  inches  in  diameter 
and  shall,  in. all  other  respects,  satisfy 
the  requirements  of  subpart  M,  OSHA's 
Fall  Protection  Standard.  This 
paragraph,  which  is  effectively  identical 
to  Item  (1)  of  the  February  Notice, 
codifies  established  good  practices  as 
described  by  the  NACHS  (Ex.  34-33). 
Final  rule  paragraph  (x)(6)  requires 
that  each  wire  rope  used  for  securing 
brackets  in  place  or  as  an  anchorage  for 
personal  fall  arrest  systems  be  protected 
from  damage  due  to  contact  with  edges, 
comers,  protrusions,  or  other 
discontinuities  of  the  supporting 
structure  or  scaffold  components.  Issue 
10  of  the  Reopening  Notice  asked  how 
employers  protected  wire  ropes  firom 
.  abrasion.  CCI  (Ex.  43-1)  stated  "Our 
brackets  hold  the  cable  3"  below  our 
decking."  The  NACHS  (Ex.  43-21) 
responded  "[t]he  bracket  scaffold 
support  cable  is  static,  and  abrasion 
experienced  fixim  *   •  *  installation 
does  not  affect  its  integrity.  The 
hardwood  cable  block  spacers  (@  [+  or 
-  ]  36"  centers)  minimize  and  often 
prevent  the  cable  from  making  contact 
writh  the  structxire's  surface."  OSHA  has 
determined,  based  on  the  comments, 
that  adequate  means  of  protecting  wire 
rope  from  abrasion  are  readily  available 
to  affected  employers. 

Final  rule  paragraph  (x)(7)  provides 
that  tensioning  of  each  wire  rope  used 
for  securing  brackets  in  place  or  as  an 
anchorage  for  personal  fall  arrest 
systems  shall  be  by  means  of  a 
tumbuckle  at  least  1  inch  in  diameter, 
or  by  some  other  equivalent  means.  This 
paragraph,  which  is  very  similar  to  Item 
(b)  of  the  Reopening  Notice,  codifies 
established  good  practice  as  described 
by  the  NACHS  (Ex.  34-33).  OSHA  has 
allowed  employers  the  flexibility  to  use 
means  other  than  a  single  tumbuckle  for 
tensioning  wire  ropes,  where  the 
alternative  means  provide  equivalent 
tension,  because  the  Agency  wants  to 
encourage  innovation  and  provide 
flexibility.  In  addition,  OSHA 
anticipates,  based  on  information  from 
NACHS  (Ex.  34-33),  that  there  may  be 
circumstances  where  more  than  one 
tumbuckle  will  be  needed  to  tension  the 
wire  rope,  depending  on  the  diameter  of 
the  chimney. 

Final  rule  paragraph  (x)(8)  requires 
that  each  turnbuckle  be  connected  to  the 
other  end  of  its  rope  by  use  of  a  proper- 
size  eyesplice  thimble.  Issue  8  of  the 
Febmary  Notice  asked  if  OSHA  should 
add  such  a  requirement  to  the  final  mle. 
Ca  (Ex.  43-1)  stated  "Thimbles  are  very 
helpfiil  in  keeping  the  cable  in  good 


condition.  These  can  be  fit  over  the  turn 
buckle  eye  and  then  closed  back  up." 
Also,  the  NACHS  (Ex.  43-21) 
commented  that  OSHA  should  add  a 
requirement  for  the  use  of  a  proper  size 
thimble. 

Final  mle  paragraph  (x)(9)  provides 
that  U-bolt  wire  rope  clips  shall  not  be 
used  on  any  wire  rope  used  to  secure 
brackets  or  to  serve  as  an  anchor  for 
personal  fall  arrest  systems.  OSHA 
expressed  concem  in  the  Febmary  1, 
1994  reopening  notice  that  the  use  of  U- 
bolt  wire  rope  clips  as  wire  rope 
fasteners  on  the  horizontal  support 
ropes  could  result  in  damage  to  the  dead 
end  of  the  rope.  Further,  if  a  segment  of 
damaged  dead  end  later  were  to  become 
part  of  the  live  end  due  to  an  increase 
in  the  circumference  of  the  structure, 
the  Agency  was  concemed  that  the  wire 
rope  would  be  unable  to  support  the 
loads  imposed  on  it. 

Ca  responded  (Ex.  43-1)  "The  use  of 
U  wire  rope  clips  does  not  damage  the 
wire  rope  significantly  when  they  are 
not  over-tightened.  Double-saddle  clips 
are  not  as  strong  as  U  wire  rope  clips 
and  are  difficult  to  put  on  the  cable." 
Also,  Charles  Greene  (Ex.  43-47),  a 
safety  consultant,  stated  he  "(wlould 
recommend  that  fist  or  saddle  clips  be 
used  to  fasten  the  horizontal  support 
ropes  that  support  the  bracket 
scaffolds." 

OSHA  disagrees  with  CCI  regarding 
the  safety  of  using  U-bolt  wire  rope 
clips,  based  on  the  Agency's  review  of 
Rosnagles  Handbook  ofRiggina  and  the 
Wire  Rope  User's  Handbook.  Ae 
information  in  those  publications 
clearly  indicates  that  the  use  of  U-bolt 
wire  rope  clips  could  significantly 
damage  wire  ropes.  Where  wire  rope  is 
used  to  secure  brackets,  U-bolt  clips 
shall  not  be  used  because  a  segment  of 
damaged  dead  end  could  later  become 
part  of  the  live  end  due  to  an  increase 
in  the  circumference  of  the  structure.  By 
contrast,  the  standard  allows  U-bolts  in 
other  applications,  such  as  where  the  U- 
bolt  is  used  at  the  end  (dead  end)  of  the 
wire  rope  and  that  part  of  the  wire  rope 
is  never  moved  into  the  live  section. 
Accordingly,  because  of  the  risk  of 
damaging  the  wire  rope,  OSHA  is 
prohibiting  the  use  of  U-bolt  wire  rope 
clips  on  repair  bracket  scaffold  support 
cables. 

Final  mle  paragraph  (x)(10)  requires 
employers  to  ensure  that  materials  are 
not  dropped  to  the  outside  of  the 
supporting  structure.  This  paragraph  is 
based  on  Item  (j)  of  the  Febmary  Notice. 
In  addition.  Issue  2  of  the  Reopening 
Notice  asked  if  requirements  other  than 
those  in  proposed  §  1926.451(f) 
(§  1926.451(h)  of  the  final  mle)  were 
needed  to  address  the  hazards  of 


materials  falling  to  the  outside  of  the 
stmcture.  The  NACHS  (Ex.  34-33) 
indicated  that  chunks  of  material 
generated  during  demolition  operations 
are  "dropped  piecemeal  down  the 
inside  of  the  chimney  and  kept  off  the 
scaffold."  There  was  no  response  to 
Issue  2.  OSHA  believes  that  this 
requirement  simply  codifies  existing 
good  industry  practice  and  provides  an 
appropriate  supplement  to  the 
provisions  of  final  mle  §  1926.451(h). 
Final  mle  paragraph  (x)(ll)  requires 
that  erection  of  a  repair  bracket  scaffold 
be  performed  in  only  one  direction 
around  the  stmcture.  This  provision  is 
based  on  item  (k);  as  with  the  other 
"items"  from  the  Febmary  1, 1994 
notice,  the  Agency  believes  that  this 
paragraph  simply  codifies  established 
good  industry  practice. 

In  addition,  the  Febmary  1,  1994 
reopening  notice  raised  several  Issues 
and  Items  which  did  not  result  in  the 
addition  of  requirements  to  the  final 
mle.  For  example.  Reopening  Issue  1 
asked  how  employers  would  provide  a 
safe  anchorage  point  for  personal  fall 
arrest  systems  and  whether  compliance 
with  the  General  Industry  standard  for 
powered  platforms,  §  1910.66, 
Appendix  C  would  be  appropriate.  The 
NACHS  (Ex.  43-21)  stated  that  a  wire 
rope  anchorage  point  could  be  attached 
to  a  structure  "by  means  of  tensioning 
devices  i.e.,  tumbuckles  and  hardwood 
cable  spacer  (stand  off)  blocks."  The 
commenter  also  stated  that  conformance 
with  §  1910.66,  Appendix  C,  should  not 
be  required  "because  the  chimney 
bracket  scaffold  erector  is  secured  to  an 
independent  anchor  (ladder)  during  the 
installation  process."  Based  on  this 
information,  OSHA  has  not  added  the 
cross-reference  to  the  General  Industry 
standard  to  the  final  mle. 

In  addition,  Item  (i)  provided  for  a 
competent  person  to  inspect  the 
supporting  stmcture  before  scaffold 
erection  begins,  and  Issue  3  asked  what 
criteria  a  competent  person  should 
apply  when  inspecting  the  supporting 
structure.  The  NACHS  (Ex.  43-21) 
stated  that  the  criteria  should  be 
determined  by  the  "competent  person" 
(as  defined  in  existing  §  1926.32(f))  and 
"should  be  the  responsibility  of  each 
contractor  on  a  project  by  project  basis." 
Charles  Greene  (Ex.  43-47)  stated  that 
OSHA  should  require  inspection  of  wire 
rope  before  each  use.  The  Agency 
believes  that  compliance  with  the 
general  requirements  in  final  mle 
§  1926.451(f)(3),  which  provides  that  a 
competent  person  shall  inspect  scaffolds 
(including  supporting  stmctures  and 
anchorage  points)  for  visible  defects 
prior  to  each  work  shift  and  after  any 
occurrence  that  could  affect  the 
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scaffolds'  struct ural  integrity,  will 
provide  adequf  te  assurance  that  unsafe 
scaffolds  are  not  used.  Accordingly,  the 
Agency  has  not  added  additional 
specific  criteria  for  inspection  of  repair 
bracket  scaffolds  to  the  final  rule. 

Reopening  I^sue  3  sought  comment  on 
the  use  of  a  wire  rope  placed  at  the 
platform  level  tn  lieu  of  an  inner 
guardrail  systefn  on  tank  builders' 
scaffolds.  The  ^teel  Tank  Institute  (STI) 
(Ex.  43-5)  stat^: 

One  STI  meinler  uses  a  fiabricated  hook 
with  an  eyelet  for  attaching  a  safety  lanyard 
and  harness.  Th^  hook  is  hooked  over  the  top 
plate  of  steel  on  the  tank  being  erected.  This 
system  allows  a  |iigh  degree  of  mobility  for 
workers  since  thfe  hook  can  slide  horizontally 
along  the  steel  plate,  and  results  in  100%  fall 
protection.  If  suOh  a  system  is  used,  the  space 
between  the  scaffold  planks  and  the  tank 
shell  should  not  be  an  issue. 


OSHA  belieVes  that,  in  general,  the 
use  of  guardraO  systems  or  personal  fall 
arrest  systems  would  provide  more 
effective  protection  thian  the  system 
described  by  the  STI.  The  Agency  also 
believes,  howelver,  that  the  method 
described  by  this  commenter  to  use 
personal  fall  a^st  systems  could  be 
used  in  many  <lases  to  provide 
protection  equivalent  to  the  wire  rope 
guardrail  described  in  Issue  3. 

Reopening  Issue  5  asked  what  criteria, 
if  any,  should  be  set  for  brackets  used 
with  repair  bra  cket  scaffolds.  (XI  (Ex. 
43-1)  stated  that  there  was  "no  need"  to 
set  such  criterib.  In  addition,  the 
NACHS  (Ex.  43-21)  responded  "(nlo 
criteria  should  be  set  by  OSHA  that  may 
restrict  material  and  system 
improvements;that  are  in  constant 
change  due  to  tnodem  technology."  The 
Agency  agrees  Ithat  it  is  important  to 
encourage  development  of  improved 
systems  and  meterials.  Furthermore, 
OSHA  believes  that  compliance  with 
the  requirements  in  final  rule 
§§  1926.451  (aj.  (b)  and  (c),  will  ensure 
that  brackets  ised  on  repair  bracket 
scaffolds  provide  adequate  protection 
for  employees.!  Accordingly,  the  Agency 
has  not  added  specific  criteria  for 
brackets  to  the!  final  rule. 

Reopening  Ifsue  9  asked  whether  the 
safety  factor  fo*-  wire  rope  used  with 
repair  bracket  scaffolds  should  be  4:1,  as 
recommendedfcy  the  NACHS  (Ex.  34- 
33),  or  6:1.  as  provided  in  proposed 
§  1926.451(a)  3nd  in  Item  (d).  OSHA 
noted  that  a  4:1  safety  factor  might  be 
inadequate  because  the  use  of  wire  rope 
clips  reduces  me  strength  of  the  rope. 
The  NACHS  (Bx.  43-21)  stated  "(tlhe 
Committee  unanimously  recommends  a 
safety  factor  of  4:1  be  satisfied."  OSHA 
believes  that  t|e  strength  of  wire  ropes 
used  with  repair  bracket  scaffolds  is  just 
as  important  a  >  the  strength  of  ropes 


used  with  other  scaffolds.  Therefore,  the 
Agency  has  determined  that  the  6:1 
safety  factor  which  OSHA  has  set  as  a 
general  requirement  for  wire  ropes  (final 
rule  §  1926.451(a))  is  also  appropriate 
for  wire  ropes  used  with  repair  brackets. 

Reopening  Issue  11  asked  if  OSHA 
should  specify  that  each  platform  unit 
on  a  chimney  bracket  scaffold  shall 
extend  at  least  12  inches  over  its 
supports,  as  recommended  by  NACHS 
(Ex.  34-33)  and  provided  by  Item  (f),  or 
extend  at  least  6  inches  (unless  cleated 
or  otherwise  restrained)  as  provided  by 
proposed  §  1926.451(b).  CQ  (Ex.  43-1) 
stated  that  platform  imits  should  extend 
out  at  least  12  inches.  The  NACHS  (Ex. 
43-21)  stated  that  OSHA  should  require 
minimum  extension  of  6  inches  unless 
cleated  or  otherwise  restrained  as 
provided  by  proposed  §  1926.451(b),  but 
did  not  explain  why  it  had  changed  its 
position.  OSHA  believes  that 
compliance  with  the  6-inch  requirement 
as  set  forth  in  final  rule  §  1926.451(b)(4) 
will  adequately  protect  employees 
working  on  repair  bracket  scaffolds. 

Items  (c)  and  (h)  would  have 
incorporated  strength  and  guardrail 
requirements  into  paragraph  (x).  These 
provisions  are  not  needed  because  the 
general  requirements  in  final  rule 
§  1926.451  (a)  and  (g)  adequately 
address  scaffold  capacity  and  fall 
protection. 

Item  (g)  provided  that  the  span  of 
platform  units  from  bracket  to  bracket 
shall  not  exceed  5  feet  on  the  outside  of 
the  brackets.  As  noted  above,  Monsanto 
(Ex.  43—45)  supported  the  inclusion  of 
this  provision  in  the  final  rule.  The 
Agency  notes  that  while  span  is  a  factor, 
the  issue  is  already  addressed  by  the 
general  requirements  for  minimum  and 
maximum  overhang  (final  rule 
§  1926.451(b)(4)  and  (5)),  and  the 
capacity  requirements  of  §  1926.451(a). 
There  is  thus  no  need  to  add  this 
requirement  to  the  final  rule. 

Paragraph  (y)  Stilts 

Final  rule  paragraph  (y)  provides 
requirements  for  the  use  of  stilts. 
Neither  OSHA's  existing  scaffold 
standard  (subpart  L)  nor  the  proposed 
rule  directly  addressed  the  use  of  stilts. 
NFRM  Issue  20  asked  if  OSHA  should 
prohibit  or  regulate  the  use  of  stilts.  In 
particular,  the  Agency  requested 
suggestions  as  to  the  appropriate 
construction  and  use  of  stilts,  fall 
protection  for  employees  wearing  stilts, 
floor  conditions  in  areas  where  stilts  are 
being  used,  and  other  necessary 
considerations. 

The  SSFI  (Ex-  2-367)  stated  that  they 
"would  support  OSHA's  prohibition  on 
using  stilts  while  undertaking  work  on 
scaffolds"  as  this  "would  be  considered 


unsafe."  Another  commenter  (Ex.  2-29) 
stated,  "stilts  are  not  recommended  for 
construction  conditions.  Unlevel 
working  surfaces,  debris,  etc.  are 
particular  problems  when  using  stilts." 

On  the  other  hand,  a  commenter  (Ex. 
2-13)  stated.  "OSHA  should  not 
prohibit  the  use  of  stilts.  They  have 
been  used  safely  for  many  years.  They 
should  never  be  used  near  any 
unprotected  opening."  The  SIA  (Exs.  2- 
366,  5a-16)  agreed  that  the  Agency 
should  promulgate  a  rule  permitting  the 
use  of  stilts  but  should  spell  out  "some 
safety  rules,  particularly  when  their  use 
places  the  worker  at  heights  above  the 
standard  guardrail  protection."  Many 
commenters  on  Issue  20  used  a  specific 
height  (length)  of  no  more  than  40 
inches  as  a  cut  off  point  above  which  . 
they  considered  the  use  of  stilts  to  be 
unsafe  (Exs.  2-47,  2-61.  2-63,  2-67,  2- 
78,  2-156,  and  2-304). 

Over  460  other  commenters  expressed 
the  view  that  Issue  20  was  the  first  step 
towards  a  prohibition  on  the  use  of 
stilts.  Those  comments  stated  that 
prohibiting  the  use  of  stilts  would  cause 
employees  to  sustain  injuries  from  over- 
reaching and  falling  from  ladders, 
stools,  platforms,  homemade  benches, 
boards,  inverted  buckets  and  other 
devices  they  would  otherwise  use  to 
elevate  themselves  when  doing 
painting,  finishing  or  ceiling  work.  In 
particular,  one  conunenter  (Ex.  2-99) 
stated 

Based  on  our  experiences  over  these  many 
years,  we  have  found  stilts  to  l)e  a  very  safe 
and  effective  means  to  perform  work  in  a 
timely  and  efficient  and  safe  manner. 
Whenever  stilts  are  used  on  a  project,  we 
have  found  that  general  housekeeping 
improves.  There  is  much  less  debris  found 
even  on  a  short  term  basis  than  there  would 
be  with  conventional  scaffolding.  We  are  able 
to  use  stilts  to  reach  areas  where 
conventional  scaffolding  and  even  ladders 
would  be  unsafe  due  to  jobsite  conditions. 
We  do  not  let  just  any  employee  work  on 
stilts.  Our  safety  record  attests  to  that.  During 
the  twenty  (20)  years  we  have  used  stilts,  we 
have  only  had  two  (2)  accidents  involving  the 
stilts — and  both  of  these  accidents  were  by 
the  same  employee. 

Most  of  the  commenters  stressed  the 
need  for  proper  training  for  employees 
who  use  stilts  (Exs.  2-6,  2-301,  2-379. 
and  2-406B).  Most  of  the  comments  also 
indicated  that  some  safety  provisions, 
such  as  debris  control,  are  needed  if 
stilts  are  to  be  used. 

Based  on  the  concerns  expressed  by 
commenters.  Issue  L-4  of  the  hearing 
notice  (53  FR  2048,  January  26. 1988) 
set  out  four  provisions  that  OSHA  was 
considering  for  inclusion  in  the  final 
rule  for  subpart  L  and  solicited  public 
input.  Final  rule  §§  1926.452(y)(l)  and 
(2)  address  the  use  of  stilts  on  large  area 
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scaffolds,  and  §§  1926.452  (y)(3)  and  (4) 
.  provide  criteria  for  the  use  of  stilts  in 
general.  These  are  based  on  the  first 
through  fourth  provisions,  respectively, 
raised  in  Hearing  Notice  Issue  L-4. 

The  Association  of  the  Wall  and 
Ceiling  Industries  International  testified 
(Tr.  3/22/88,  p.  86,  Ex.  5a-14)  in  favor 
of  the  proposed  provisions.  TTie  SIA 
testified  that  stilt  use  was  widespread 
and  that  stilts  were  considered  a  useful 
tool  by  the  ceiling  and  wall  industries 
.  (Tr.  3/22/88,  pp.  157-158).  The  SIA 
testimony  supported  three  provisions 
that  OSHA  is  adopting,  but  did  not 
express  an  opinion  on  the  fourth 
provision  (final  paragraph  (y)(2)). 

Paragraph  (y)(l)  requires  that 
employees  not  wear  stilts  on  scaffolds 
except  when  the  employees  are  on  large 
area  scaffolds.  This  paragraph  is 
effectively  identical  to  the  language  in 
the  first  provision  raised  for 
consideration  in  Issue  L— 4. 

Paragraph  (y)(2)  provides,  when 
employees  wearing  stilts  are  on  large 
area  scaffolds  where  guardrail  systems 
are  being  used,  that  the  dimensions  of 
the  guardrail  system  shall  be  increased 
to  offset  the  height  of  the  stilts.  This 
paragraph  corresponds  to  the  language 
in  the  second  provision  raised  for 
consideration  in  Issue  L-4. 

The  SIA  (Ex.  2-368)  commented  that 
a  standard  providing  for  the  use  of  stilts 
on  scaffolds  should  address  guardrail 
height  on  scaffolds  where  stilts  are 
being  used. 

Paragraph  (y)(3)  of  the  final  rule 
provides  that  all  surfaces  on  which  stilts 
are  used  shall  be  flat  and  free  of  pits, 
holes  and  obstructions,  such  as  debris, 
as  well  as  all  other  tripping  and  falling 
hazards.  This  paragraph  is  identical  to 
the  language  in  the  third  provision 
raised  for  consideration  in  Issue  L-4. 

Many  commenters  noted  the 
importance  of  removing  potential 
tripping  hazards  where  stilts  are  used 
(Exs.  2-54.  2-71,  2-99,  2-149,  2-166,  2- 
205,  2-219,  2-256,  2-272.  2-283.  2-295. 
2-307.  and  2-324).  For  example,  a 
commenter  (Ex.  2-54)  stated: 

It  would  seem  those  that  would  have  the 
opportunity  to  use  stilts  the  most  would  be 
stepping  into  a  lot  of  loose  debris  that  has 
fallen  and  quite  vulnerable  to  injury  firom 
slipping  and  falling. 

Paragraph  (y)(4)  of  the  final  rule 
provides  tiliat  stilts  shall  be  properly 
maintained  and  that  any  alterations  of 
the  original  equipment  must  be 
approved  by  the  manufacturer.  This 
paragraph  is  identical  to  the  language  in 
the  fourth  provision  raised  for 
consideration  in  Issue  L-4. 

Several  commenters  who  responded 
to  Issue  20  addressed  the  condition  of 


stilts.  Those  commenters  (Exs.  2-59,  2- 
62,  2-71,  2-72.  2-108.  2-211,  2-219,  2- 
237,  2-243,  2-301,  2-304,  2-304,  2-313, 
2-324,  2-379,  2-406B,  and  2-409), 
generally,  indicated  that  requirements 
for  proper  maintenance  and  inspection 
of  stilt  equipment,  including  straps  and 
fittings,  were  needed.  A  number  of 
manufacturers,  contractors,  and  workers 
who  use  stilts  also  expressed  strong 
approval  for  the  use  of  manufactured 
stilts  (as  opposed  to  the  use  of  job-made 
stilts)  (Exs.  2-47.  2-127,  2-154,  2-257, 
2-304-25,  and  2-411A).  The  Agency 
has  no  information  which  indicates  that 
job-made  stilts  pose  a  greater  hazard 
than  manufactured  stilts,  and  therefore 
is  not  covering  them  differently  under 
this  paragraph.  OSHA  will  monitor 
work  experience  under  this  provision  to 
determine  if  it  is  appropriate  to  treat 
manufactured  and  job-built  stilts 
differently. 

Section  1926.453    Aerial  Lifts 

OSHA  proposed  to  delete  existing 
§  1926.451(f),  Elevating  and  rotating 
work  platforms,  because  the  Agency 
believed  that  the  existing  provision  was 
redundant  with  existing  §  1926.556. 
Aerial  lifts,  which  is  in  subpart  N, 
Cranes,  Derricks,  Hoists,  Elevators  and 
Conveyors,  of  the  Construction 
Standards.  Existing  §  1926.451(f) 
provides  only  that  employers  comply 
with  ANSI  A92.2-1969,  Vehicle 
Mounted  Elevating  and  Rotating  Work 
Platforms.  This  requirement  is  also 
found  in  §  1926.556.  Section  1926.556. 
in  turn,  sets  some  specific  requirements 
for  specified  lift  operations,  but 
primarily  references  ANSI  A92. 2-1969. 

The  SL\  (Ex.  2-368)  objected  to  the 
proposed  deletion,  stating  that 
equipment  which  falls  under  the 
definition  of  "scaffold"  should  be 
addressed  by  subpart  L.  ANSI  A92.2- 
1969  classifies  elevating  and  rotating 
work  platforms  as  "scaffolds." 

Based  on  consideration  of  the 
comment,  OSHA  believes  that  the 
retention  of  existing  §  1926.451(f)  would 
not  be  appropriate.  However,  the 
Agency  agrees  with  the  commenter  that 
this  type  of  equipment  is  a  scaffold  and 
that  it  should  be  addressed  by  subpart 
L.  In  order  to  facilitate  the  efforts  of 
construction  employers  to  safeguard 
employees  who  use  elevating  and 
rotating  work  platforms,  the  Agency  has 
decided  to  move  the  requirements  of 
§  1926.556  to  a  new  §  1926.453,  Aerial 
lifts,  in  subpart  L.  The  introductory  text 
to  this  section  indicates  that  §  1926.453 
applies  only  to  ANSI  A92.2  type 
equipment  (vehicle  mounted  elevating 
and  rotating  work  platforms),  and 
further  notes  that  the  requirements  of 


§  1926.451  and  §  1926.452  do  not  apply 
to  this  type  of  equipment. 

In  addition,  OSHA  recognizes  that  the 
A92  Committee  has  updated  A92.2- 
1969  and  has  adopted  other  A92 
standards  which  address  technological 
advances  and  evolving  safe  industry 
practices  regarding  elevating  and 
rotating  work  platforms.  The  Agency 
has  determined  that  compliance  with 
the  pertinent  A92  standards  adopted  by 
ANSI  since  1969  will  provide  employee 
safety  at  least  equivalent  to  that  attained 
through  compliance  with  ANSI  A92.2- 
1969.  Accordingly.  OSHA  is  providing  a 
list  of  post-1969  ANSI  A92  standards 
which  are  presently  available,  and  is 
placing  this  list  in  a  new  non-mandatory 
Appendix  C  to  this  standard  (subpart  L). 
This  non-mandatory  appendix  can  be 
updated  as  necessary  to  include  future 
revisions  of  the  A92  standards  or  other 
relevant  information. 

Paragraph  (a)  addresses  general 
requirements  for  aerial  lifts,  while 
paragraph  (b)  contains  specific 
requirements  for  this  equipment. 
Paragraph  (b)(1)  through  (b)(5)  specify 
requirements  for  ladder  trucks  and 
tower  trucks,  extensible  and  articulating 
boom  platforms,  electrical  tests,  bursting 
safety  factors,  and  welding  standards  for 
aerial  lifts,  respectively 


Section  1926.454 
Requirements 


Training 


Section  1926.454  addresses  training 
for  employees  working  with  scaffolds. 
The  introductory  text  indicates  clearly 
that  this  section  both  supplements  and 
clarifies  the  training  provisions  in 
exisUng  §  1926.21(b)(2).  That  standard, 
which  applies  to  all  construction  work, 
requires  employers  to  "instruct  each 
employee  in  the  recognition  and 
avoidance  of  unsafe  conditions  and  the 
regulations  applicable  to  his  work 
environment  to  control  or  eliminate  any 
hazards  or  other  exposure  to  ilbiess  or 
injury."  While  that  language  clearly 
articulates  the  employer's  general  duty 
to  provide  training,  OSHA  believes  it  is 
appropriate  to  provide  more  specific 
direction  regarding  the  training 
necessary  for  employees  who  work  on 
scaffolds.  Accordingly,  §  1926.454  sets 
certain  criteria  allowing  employers  to 
tailor  training  to  fit  their  workplace 
circumstances. 

The  introductory  text  of  proposed 
§  1926.460  indicated  that  OSHA  would 
cite  employers  for  violations  of  the 
added  training  requirements  in  this 
section  only  when  a  citation  was  issued 
concurrently  under  the  provisions  of 
proposed  §§  1926.450, 1926.451  or 
1926.452.  However,  it  is  clear  to  OSHA 
that  this  approach  is  not  appropriate 
and  does  not  provide  adequate 
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employee  projection,  because  the 
training  of  an  employee  does  not 
necessarily  ensure  that  an  employee 
will  follow  the  substantive  safety 
provisions  of  the  standard  in  every  case. 

OSHA's  enforcement  of  the  standard's 
training  requirement  does  not  depend 
on  the  extent  to  which  an  employer  is 
fulfilling  other  compliance  obligations 
imder  subpart^  L.  In  this  regard,  the 
scaffold  stand&rd  is  like  any  other 
OSHA  standard  that  provides  for  both 
hazard  prevention  and  employee 
training.  The  employer  has  separate 
duties  to  provide  protection  and  to  train 
employees,  artd  may  be  cited  for 
violating  either  or  both  types  of 
requirements.] 

Paragraph  (i)  of  the  Bnal  rule  sets 
training  requirements  for  employers 
who  have  employees  working  on 
scaffolds.  The  introductory  text  requires 
employers  to  f  nsure  that  each  employee 
whose  employment  involves  being  on  a 
scaffold  is  travied  to  recognize  the 
hazards  associated  with  the  type  of 
scaffold  being  used  and  to  understand 
the  procediu^p  which  must  be  followed 
to  control  or  minimize  those  hazards. 

Proposed  paragraph  (a)  required  that 
all  employees  using  scaffolds  to  perform 
a  job  task  be  iiistnicted  in  the  proper 
construction,  tise,  placement  and  care  of 
the  scaffolds  t^ey  are  using,  and  in  the 
applicable  provisions  of  this  subpart. 
OSHA  has  determined  that  the  proposed 
provision  should  be  revised  to  provide 
more  specific  jdirection  regarding  how 
employees  working  on  scaffolds  are  to 
be  trained.  In  addition,  the  Agency 
recognizes  th$t  it  is  appropriate  to 
distinguish  b^ween  die  training  needed 
by  employees  jerecting  and  dismantling 
scaffolds  and  the  training  needed  by 
employees  who  are  on  scaffolds  in  the 
course  of  theii  work.  Accordingly,  final 
rule  paragraph  (a)  addresses  employees 
who  are  working  on  scaffolds  and  final 
rule  paragraph  (b)  addresses  employees 
who  are  erecting  and  dismantling 
scaffolds.  OS$A  anticipates  that  some 
employees,  siich  as  those  who  use 
adjustable  suspension  scaffolds,  will 
need  training  that  complies  with  both 
paragraph  (a)  end  paragraph  (b). 

The  SIA  and  the  Duke  Power 
Company  (Exi  2-368  and  2-465) 
commented  tliat  employees  who  use 
scaffolds  do  ntot  need  to  know  how  to 
construct,  place,  and  care  for  these 
scaffolds.  The  SIA  (Ex.  2-368)  stated 
"Does  every  single  worker  on  the  job 
need  to  know  how  the  scaffold  is 
constructed,  qr  how  it  was  placed,  or 
how  it  is  to  h4  cared  for?  This  should 
be  the  responiibility  of  some 
"competent"  )erson,  but  not  everyone 
on  the  scaffold."  In  addition,  Duke 
Power  (Ex.  2-465)  noted  "the  majority 


of  scaffolds  used  are  not  constructed  by 
the  employees  using  them."  As  noted 
above,  OSHA  agrees  with  these 
concerns  and  final  rule  §  1926.454 
reflects  this  thinking. 

The  introductory  language  of  final 
rule  paragraph  (a)  also  requires 
employers  to  ensure  that  each  affected 
employee  has  been  trained  by  a  person 
who  is  qualified  in  the  pertinent  subject 
matters.  The  requirement  for  training  by 
a  qualified  person  has  been  added  to  the 
final  rule  to  ensure  that  the  training  is 
adequate.  The  ACCSH  (Tr.  6/9/87,  p. 
266)  recommended  that  OSHA  require 
the  involvement  of  a  competent  person 
in  the  program  to  provide  appropriate 
assurance  that  employees  will  be 
adequately  trained.  However,  the 
Agency  has  decided  that  a  qualified 
person  would  be  more  appropriate 
because  it  is  the  knowledge,  skill  or 
experience  of  the  trainer,  not  the 
trainers  authority,  which  determines  the 
adequacy  of  the  training  provided. 
Limiting  the  delivery  of  the  required 
training  only  to  a  competent  person 
would  prevent  employers  from  taking 
advantage  of  outside  soiuces  of  training, 
such  as  scaffold  manufacturers  and 
suppliers,  that  regularly  provide  these 
types  of  services  to  clients. 

Paragraphs  (a)(1)  through  (a)(5) 
address  five  areas  in  which  training 
must  be  provided,  as  applicable.  Final 
rule  paragraph  (a)(1)  requires  that 
affected  employees  be  trained  in  the 
nature  of  any  electrical  hazards,  fall 
hazards  and  falling  object  hazards  in  the 
work  area.  Many  employees  have  been 
killed  or  seriously  injured  because  they 
were  unaware  of  workplace  hazards  or 
did  not  understand  the  consequences  of 
exposure  to  those  hazards.  This 
provision  clearly  indicates  the  hazards 
(i.e.,  electrocution,  falls  and  falling 
objects)  regarding  which  training  must 
be  provided.  This  paragraph  elaborates 
on  the  requirements  of  existing 
§  1926.21(b)(2),  which  addresses 
training  in  the  general  recognition  and 
avoidance  of  hazards. 

Final  rule  paragraph  (a)(2)  requires 
that  affected  employees  be  trained  in  the 
correct  procedures  for  protection  from 
electrical  hazards  and  for  erecting, 
maintaining,  and  disassembling  the 
required  fall  protection  systems  and 
falling  object  protection  systems. 
Employees  who  are  on  scaffolds  while 
working  need  to  know  how  protective 
systems  function,  so  that  they  know 
how  to  install,  maintain  or  remove  these 
systems,  as  necessary.  For  example, 
where  a  scaffold  has  been  erected 
without  the  protective  measures 
iiecessary  for  work  to  be  performed  on 
or  from  the  scaffold,  the  employees 
subsequently  coming  onto  the  scaffold 


would  need  to  install  them.  Even  where 
the  scaffold  erectors  have  installed  the 
required  protection  for  affected 
employees,  the  employees  working  on 
the  scaffold  need  to  know  when  and 
how  to  maintain  that  protection,  so  that 
a  hazardous  situation  does  not  develop 
during  scaffold  use.  Proposed  paragraph 
(a)  addressed  this  subject  only  in 
general  terms. 

The  ANSI  Z359  Committee  stated  (Ex. 
2-57) 

"(Plersons  who  work  on  scaffolds  should 
be  required  to  undei^o  fall  protection 
training.  This  is  not  specified  in  sufficient 
detail  in  1926.460.  The  content,  specificity 
and  training  environment  for  a  fall  protection 
training  program  should  f)erhaps  be 
considered  as  the  subject  of  a  national 
standard."  OSHA  agrees  with  this  comment 
and  has  revised  the  proposed  training 
provision  accordingly.  ^ 

Paragraph  (a)(3)  requires  that 
employees  be  trained  in  the  proper  use 
of  the  scaffold  and  in  the  proper 
handling  of  materials  on  the  scaffold. 
This  paragraph  is  effectively  identical  to 
the  corresponding  provision  of 
proposed  paragraph  (a).  The  language 
regarding  the  proper  handling  of 
materials  has  been  added  to  facilitate 
compliance  with  the  requirements  for 
falling  object  protection. 

Paragraph  (a)(4)  requires  that 
employees  be  trained  in  the  maximum 
intended  load  and  the  load-carrying 
capacities  of  the  scaffolds  used.  This 
language  is  effectively  identical  with  the 
corresponding  language  of  proposed 
paragraph  (a). 

Paragraph  (a)(5)  requires  that 
employees  be  trained  in  the  pertinent 
requirements  of  subpart  L.  This 
provision  is  effectively  identical  to  the 
corresponding  language  in  proposed 
paragraph  (a). 

Paragraph  (b)  of  the  final  rule 
addresses  training  for  employees 
assembling,  maintaining  or  dismantling 
scaffolds.  The  introductory  language  of 
paragraph  (b)  requires  that  the  employer 
have  each  employee  who  erects, 
disassembles,  moves,  operates,  repairs, 
maintains,  or  inspects  a  scaffold  trained 
by  a  competent  person  so  that  the 
employee  can  recognize  any  hazards 
related  to  such  work  duties.  This 
provision  is  effectively  identical  to  the 
language  in  proposed  paragraph  (a).  As 
noted  above,  final  rule  paragraph  (b)  is 
designedto  differentiate  clearly  between 
the  training  needed  by  employees 
erecting  and  dismantling  scaffolds  and 
the  training  needed  by  employees  who 
are  on  scaffolds  in  the  course  of  their 
work.  In  addition,  this  provision 
■lorresponds,  in  part,  to  the  language  in 
proposed  paragraph  (b),  which  required 
that  employees  repairing  scaffolds  be 
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competent  individuals  "trained  and 
familiar  with  the  design  criteria, 
intended  use,  and  the  proper  procedures 
for  repairing  the  defective 
component(s)." 

The  introductory  language  of  final 
paragraph  (b)  requires  the  employer  to 
ensure  that  each  affected  employee  has 
been  trained  by  a  competent  person  in 
four  areas,  as  applicable.  As  discussed 
above  in  relation  to  final  rule 
§  1926.454(a),  OSHA  has  added  this 
requirement  in  response  to  a 
recommendation  from  the  ACCSH  (Tr. 
266,  2/9/87). 

Paragraph  (b)(1)  requires  that  affected 
employees  be  trained  in  the  nature  of 
scaffold  hazards.  This  provision 
effectively  restates  the  existing 
§  1926.21(b)(2)  requirement  that 
employees  be  instructed  in  the 
recognition  and  avoidance  of  unsafe 
conditions. 

Paragraph  (b)(2)  requires  that  affected 
employees  be  trained  in  the  correct 
procediu-es  for  erecting,  disassembling, 
moving,  operating,  repairing,  inspecting, 
and  maintaining  the  type  of  scaffold  in 
question.  This  language,  which  is 
consistent  with  the  corresponding 
language  in  proposed  paragraphs  (a)  and 
(b),  indicates  clearly  that  training  must 
address  the  particular  type(s)  of  scaffold 
with  which  each  affected  employee  will 
be  working.  Training  provided  to  an 
employee  to  construct,  repair  or 
dismantle  one  type  of  scaffold  will  not 
necessarily  enable  that  employee  to 
repair  another  type. 

Paragraph  (b)(3)  requires  that  affected 
employees  be  trained  in  the  design 
criteria,  maximum  load-carrying 
capacity,  and  intended  use  of  the 
scaffold.  This  provision  is  consistent 
with  the  corresponding  language  in  final 
rule  paragraph  (a)(4). 

Final  rule  paragraph  (b)(4)  requires 
that  affected  employees  be  trained  in  the 
pertinent  requirements  of  subpart  L. 
This  provision,  like  final  rule  paragraph 
(a)(5),  is  effectively  identical  to  the 
corresponding  language  in  proposed 
paragraph  (a). 

Non-mandatory  Appendix  D  lists 
various  training  topics  that  may  be 
important  for  the  employers  and 
employees  erecting  or  dismantling 
scaffolds.  The  list  is  not  all-inclusive, 
and  OSHA  is  providing  it  solely  as 
informational  guidance.  The  employer 
may  need  to  address  topics  or  situadons 
not  mentioned  in  the  Appendix  which 
are  specific  to  the  employer's  particular 
circumstances. 

Proposed  paragraph  (c),  which 
addressed  training  specifically  for 
employees  who  operate  suspended 
scaffolds,  has  been  deleted  from  the 
final  rule,  because  the  Agency  has 


determined  that  training  for  these 
employees  is  adequately  covered  by  the 
requirements  in  paragraphs  (a),  (b)  and 
(c)  of  the  final  rule. 

Final  paragraph  (c)  requires  the 
employer  to  retrain  any  employee  when 
the  employer  has  reason  to  believe  that 
the  employee  does  not  have  the 
understanding  and  skill  required  by 
paragraph  (a)  or  (b)  of  this  section. 
Employees  must  be  retrained,  as 
necessary,  to  restore  the  requisite 
scaffold-related  proficiency. 
Circumstances  where  the  provision 
requires  retraining  include,  but  are  not 
limited  to,  the  following  situations:  first, 
whenever  there  is  a  change  at  the 
worksite  that  presents  a  hazard  about 
which  the  employee  has  not  been 
trained  (paragraph  (c)(l)(i));  second, 
where  changes  in  the  types  of  scaffolds, 
fall  protection,  falling  object  protection, 
or  other  equipment  present  a  hazard 
about  which  the  employee  has  not  been 
trained  (paragraph  (c)(l)(ii));  and,  third, 
where  inadequacies  in  an  affected 
employee's  work  practices  involving 
scaffolds  indicate  that  the  employee  has 
not  retained  the  requisite  proficiency 
(paragraph  (c)(l)(iii)).  This  provision 
simply  clarifies  the  language  of 
proposed  §  1926.460(d),  which  stated 
that  employees  would  receive  training 
and  retraining  as  necessary.  OSHA  notes 
that  this  provision  is  essentially 
identical  to  the  corresponding  retraining 
requirements  in  the  Construction 
Industry  fall  protection  standard 
(§  1926.503(d))  and  the  General  Industry 
standards  for  permit-required  confined 
spaces  (§  1910.146(g)(2))  and  personal 
protective  equipment  (§  1910.132(f)(3)). 

NPRM  Issue  15  solicited  comments 
regarding  employee  training  and 
retraining  on  scaffold  use.  In  particular, 
OSHA  asked  for  data  on  the  costs  and 
effectiveness  of  training  requirements  in 
reducing  the  risk  of  injuries  or  fatalities, 
and  whether  more  or  less  specific 
requirements  were  appropriate. 
Commenters  were  also  asked  to  provide 
the  Agency  with  information  about 
currently  available  safety  programs  and 
their  adequacy;  the  safety  records  of 
employees  who  have  been  trained;  the 
scope  and  necessary  elements  of 
training  programs;  the  relationship  of 
the  additional  specific  provisions  in 
proposed  §  1926.460  to  the  more  general 
§  1926.21  requirements;  the  costs  and 
benefits  of  these  provisions;  and 
possible  recordkeeping  burdens  these 
provisions  might  involve. 

The  SIA  (Ex.  2-368)  stated:  "(TJhe 
SLA  devotes  a  considerable  portion  of  its 
budget  to  promotion  of  safety  and 
training  through  audio-visual  programs 
and  training  courses  for  the  safe  use  of 
scaffolds.  We  believe  that  training  will 


reduce  accidents  and  would  like  to  see 
some  additional  requirements  in  the 
scaffold  standards."  However,  the  SIA 
expressed  concern  that  employers 
would  have  to  "establish  and  maintain 
extensive  records  on  each  employee" 
because  the  rule  would  expose  them  to 
"increased  liability  from  an  insurance 
standpoint"  and  to  OSHA  citations,  the 
SIA  also  indicated  that  training  would 
not  be  able  to  cover  all  foreseeable 
equipment  use,  and  that  an  employer 
who  assumed  that  training  was  all- 
encompassing  would  be  compromising 
the  safety  of  its  employees. 
Furthermore,  the  SIA  stated  that  the 
proposed  training  requirements  would 
pose  practical  problems  for  employers 
because  of  employee  mobility  and 
related  staffing  concerns. 

Based  on  the  above-discussed 
concerns,  the  SIA  made  the  following 
recommendations  regarding  'additional' 
training  requirements: 

As  a  minimum,  employers  should  be 
required  to  furnish  to  employees  working  on 
scaffolds  printed  safety  rules  (Codes  of  Safe 
Practice)  for  the  particular  type  scaffold  they 
are  using.  The  employee  should  be  required 
to  read  the  rules  in  the  presence  of  the 
employer  or  his  agent  (a  competent  person) 
and  he  questioned  as  to  whether  the 
employee  understands  the  rules. . 

Due  to  the  extreme  hazard  associated  with 
the  use  of  suspended  scaffolds,  a  written 
training  program  should  be  required.  The 
program  should  include  formal  certification 
by  the  employer  upon  completion  of  the 
program  by  the  employee.  Persons  without 
such  training  should  not  be  allowed  to  work 
on  suspended  scaffolds. 

OSHA  notes  that  the  training 
requirements  in  both  the  final  rule  and 
the  proposed  rule  have  been  framed  in 
performance-oriented  language.  This 
approach  allows  employers  the 
flexibility  to  establish  programs  which 
reconcile  the  need  for  training  with  the 
circumstances  at  particular  workplaces. 

The  AGC  (Exs.  2-20,  2-55,  and  2-390) 
contended  that  any  additional  training 
requirements  would  be  redundant  and 
economically  infeasible,  given  the 
construction  industry's  high  employee 
turnover.  The  GLFEA  and  ABC  (Exs.  2- 
22  and  2-69)  commented  that  training 
requirements  would  "impose  practical 
problems"  due  to  workforce  mobility.  In 
addition,  the  GLFEA,  ABC  and  the 
Builders'  Association  of  Missouri  (Ex. 
2-50)  stated  that  the  requirements  of 
§  1926.21  already  adequately  address 
training.  The  GLFEA  added  that  "other 
constraints  *  *  *  such  as  insiuance 
costs  and  workers  compensation  rates, 
impose  a  requirement 
on  *  *   *  employers  to  train  their 
employees  and  *  •   *  follow  safety 
requirements." 


46098        Federal  Register  /  Vol.  61.  No.  170  /  Friday.  August  30,  1996  /  Rules  and  Regulations 


OSHA  recognizes  that  employee 
turnover  can  increase  an  employer's 
training  responsibilities.  The  Agency 
notes,  however,  that  the  existing 
standard  alreadk'  requires  construction 
employers  to  pijovide  training  for  their 
employees,  notwithstanding  employee 
tiuTiover  or  oth#r  day-to-dav  changes  in 
the  employer's  workforce.  Furthermore, 
the  Agency  belibves  that  §  1926.454, 
insofar  as  it  elaborates  on  the  training 
requirements  o|  existing  §  1926.21(b)(2), 
simply  codifies  good  industry  practice 
and  provides  us  eful  direction  for  how 
training  prograi^s  can  "do  it  right." 
Accordingly,  08HA  has  determined, 
based  on  the  ru  emaking  record,  that 
any  additional  i  esponsibilities  imposed 
by  final  rule  §  1926.454  are  reasonable 
and  necessary  to  protect  employees 
from  serious  ha  zards. 

Furthermore,  employers  need  not 
retrain  employes  who  are  trained  by  a 
previous  employer  or  were  trained  prior 
to  the  effective  date  of  the  standard,  as 
long  as  the  empjloyee  demonstrates  the 
proficiency  reqtiired  by  the  pertinent 
provisions  of  this  section.  This 
approach  is  consistent  with  that  taken 
in  part  1910,  simpart  I  (Personal 
protective  equipment)  and  part  1926, 
subpart  M  (Falllprotection). 

A  manufactui  er  of  suspended 
scaffolds.  Sky  C  limber,  recommended 
(Ex.  2-64)  requiring  that  all  riggers  and 
operators  of  suspension  scaffold 
equipment  be  formally  trained  and 
certified  and  ca^ry  a  certificate  or 
license  to  evidence  their  completion  of 
training.  That  cbmmenter  provided  the 
following  to  explain  their  position: 

Improper  rigging  and  operator  error  were 
the  second  and  tnird  major  cause  and  cost  of 
our  product  incidents.  We  believe  that 
training  of  operators  and  riggers  will 
substantially  reduce  the  frequency  and  cost 
of  incidents.  In  net,  of  the  over  1500  persons 
who  complete  our  Training  Program  in 
operation,  maintenance  and  rigging  since 
1980,  to  our  knowledge,  not  one  has  been 
involved  in  a  suspension  scaffold  incident. 

Sky  Climber  added  that  this  training 
should  be  mandatory,  and  since  "[t]he 
primary  responsibility  for  training  rests 
with  the  employer  *   *   *  he  or  some 
other  qualified  party  should  provide  the 
required  training." 

Seedorff  Mas|)nry  Inc.(Ex.  2-407) 
commented       j 

We  have  always  used  our  foreman  as  the 
instructor  and  this  has  worked  out  very  well. 
We  can  agree  thai  there  could  be  an 
additional  rule  on  this  point,  however 
additional  pa()erwork  would  not  be  feasible. 
We  could  find  oiir  superintendents  only 
doing  paperwork  without  enough  time  to 
oversee  job  sites  ind  develop  good  safety  on 
the  job  sites. 


The  SSFI  (Ex.  2-367)  commented  in 
favor  of  proposed  §  1926.460,  stating  as 
follows: 

Members  of  the  SSFI  are  in  full  support  of 
the  training  requirements  for  the  contractor 
provided  within  the  OSHA  revision.  If 
followed,  the  training  requirements  would 
reduce  the  number  of  accidents  on 
construction  projects.  There  currently  exist 
many  Institute  Safety  Rules  and 
Recommendations  as  well  as  many 
recommendations  developed  by  the 
manufacturers  of  the  equipment.  As  a 
minimum,  those  requirements  can  be  used 
and,  if  followed,  should  dramatically  reduce 
the  accidents  of  construction  employees. 
These  construction  employees  should  be 
trained  by  the  contractor  at  the  construction 
site  prior  to  their  actual  start  of  work,  and 
should  not  be  trained  on-the-job  as  they  are 
working. 

Alum-A-Fole  Corporation,  a 
manufacturer  of  pumpjack  scaffolds, 
stated  (Ex.  2-31)  "(oln-the-job  training 
is  the  mode  in  which  pumpjack  users 
gain  proficiency  in  proper  installation. 
On  that  basis,  sequential  pictorial 
instructions  with  minimal 
verbiage  *   *   *  if  adhered  to,  would 
virtually  eliminate  accidents." 

Two  commenters  (Exs.  2-2  and  2-13) 
expressed  the  view  that  cost  should  not 
be  an  issue  in  matters  of  safety,  hi 
addition,  one  of  these  commenters  (Ex. 
2-13)  found  from  his  own  experience 
that  both  employers  and  employees 
should  be  trained  and  retrained. 

Another  commenter  (Ex.  2-54) 
supported  training  and  retraining  and 
provided  details  of  the  commenter's 
training  program.  The  comment  touched 
on  the  value  of  discussions,  involving 
both  workers  and  apprentices,  regarding 
the  proper  way  to  use  equipment.  In 
particular,  the  commenter  indicated  that 
employees  are  more  productive  when 
they  £ire  confident  that  they  have  the 
right  equipment  and  know  how  to  use 
it. 

In  addition,  discussion  by  the  ACCSH 
on  Issue  15  noted  that  training  is  cost- 
effective  and  beneficial  for  both 
employees  and  employers  (Tr.  6/9/87, 
pp.  130-136).  One  member  stated:  "I've 
heard  several  employers  state  that  these 
training  programs  save  4  to  5  percent  of 
the  gross  cost  of  the  project,  which 
oftentimes  is  more  than  double  the 
amount  that  they  got  the  bid  by  in  the 
first  place. 

They  might  have  gotten  the  bid  by 
less  than  2  percent,  but  they  save  5 
percent  with  the  proper  training 
program." 

•  Issue  L-1  of  the  hearing  notice  (53  FR 
2049)  requested  testimony  and  related 
information  on  any  current  training 
programs  which  issue  certificates  or 
licenses  to  indicate  that  employees  have 
been  adequately  trained  to  erect,  use  or 


dismantle  specific  typ)es  of  scaffolds. 
The  Agency  indicated  that  it  was 
considering  adding  a  requirement  for 
verification  of  compliance  through  a 
written  certification.  In  particular, 
OSHA  sought  comment  on  the  following 
language: 

§  1926.461  Certification,  (a)  The  employer 
shall  certify  that  all  employees  who  are 
erecting,  maintaining  and  dismantling 
scaffolds,  have  been  adequately  trained  in  thn 
appropriate  precauUons  and  safe  practices 
before  they  are  allowed  to  perform  any  suca 
scaffold  work. 

(b)  The  employer  shall  certify  that  the 
employee  has  been  trained  by  preparing  a 
certification  record  which  includes  the 
identity  of  the  person  trained,  the  signature 
of  the  employer  or  the  person  who  conducted 
the  training,  and  the  date  the  training  or 
retraining  was  completed.  The  certification 
record  shall  be  prepared  at  the  completion  of 
training  and  shall  be  maintained  on  file  for 
the  duration  of  the  employee's  employment. 
The  certification  record  shall  be  made 
available  upon  request  to  the  Assistant 
Secretary  for  Occupational  Safety  and  Health 
or  designee. 

Issue  L-1  stated  that  the  above 
language  would  not  require  the 
"collection  of  information,"  and  would 
not,  therefore,  impose  a  paperwork 
burden  on  the  employer  under  the  terms 
of  the  Paperwork  Reduction  Act  (44 
U.S.C.  Chapter  35)  and  the 
implementing  regulations  (5  CFR 
1320.7(j)). 

The  Association  of  Wall  and  Ceiling 
Industries  (AWCI)  (Ex.  9;  Tr.  3/22/88,  p. 
83-84)  testified  that  certifying 
somebody  as  adequately  trained  "opens 
up  a  potential  of  increased  liability  so 
what  I'm  asking  OSHA  to  do  for  us  is 
to  provide  some  definition  of 
'adequately  trained.'  Whether  this  is  a 
model  training  program  or  perhaps  a 
listing  of  the  subjects  to  be  covered 
under  this  adequacy  of  training  and  also 
some  indication  of  who's  going  to  do  the 
training."  AWCI  also  asked  whether  any 
employee  who  works  on  a  scaffold  must 
be  trained  in  its  proper  construction, 
placement,  and  care. 

The  AWa  (Ex.  9;  Tr.  3/22/88,  p.  84- 
85)  also  noted  that,  given  the  constant 
exchange  of  employees  in  the 
construction  industry,  "portability"  of 
training  was  a  point  of  concern.  They 
questioned,  for  example,  whether  a 
contractor  who  has  trained  employees 
on  a  project  and  rehires  them  a  month 
and  half  later  would  have  to  retrain 
them.  Similarly,  in  response  to  a 
question  regarding  the  type  of  training 
scaffold  erectors  typically  receive, 
AWa  stated  that: 

*  *  *  most  of  it  is  on-the-job  training 
that's  handed  down  to  new  employees  as 
they  come  aboard  the  company  or  is  brought 
by  the  employees  from  the  previous 
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company.  The  training  programs  could  have 
been  derived  from  the  manufacturer  of  the 
scaffolding  equipment,  could  be  derived  from 
the  in-house  training  program  that  the 
contractor  has  and  some  of  these  contractors 
have  extensive  programs  in  place  on-site.  It 
could  also  be  derived  firom  the  scaffold 
industry  association  •  •  *  programs  that 
they  have  in  place  •  *  *  ••  (Ex.  9;  Tr.  3/22/ 
88,  pp.  91-92.) 

The  AWa  further  tesUfied  (Ex.  9;  Tr. 
3/22/88,  p.  90)  that  EPA's  asbestos 
abatement  certification  program 
provided  "(tjhe  ground  floor  of 
employee  protection."  They  pointed  out 
that  the  program  requires  3  days  of 
classroom  training,  including  some 
"hands-on,"  and  includes  a  listing  of  all 
points  the  program  is  to  cover.  In 
addition,  the  AWQ  testified  that  "(the 
program]  gives  employees  an  added 
margin  of  safety  by  making  them  aware 
*  of  the  hostile  environment  they're  going 
to  be  in,  and  added  that  a  foreman, 
contractor,  or  supervisor  must  go  for  an 
additional  day  of  training  and  that  they 
receive  instruction  regarding  insurance 
programs  and  legal  ramifications." 
When  asked  to  comment  on  EPA's 
certification  program  versus  that  which 
might  be  required  for  scaffold  erection, 
the  AVVCI  replied  (Tr.  3/22/88.  p.  91) 
that  OSHA  should  specify  the  points  "to 
be  covered  in  the  training  program  and 
the  credentials  of  the  trainer"  if  OSHA 
is  going  to  require  a  certification 
program. 

In  addition,  Bristol  Steel  (Ex,  13;  Tr. 
3/23/88.  pp.  2-147  and  2-148)  stated 
that  certification  is  a  weighty 
responsibility  with  significant  legal 
implications.  Bristol  Steel  also 
contended  that  any  legal  liability  arising 
from  a  certification  program  should  be 
the  burden  of  a  trade  organization  (Tr. 
3/23/88,  pp.  2-181-182). 

Bristol  Steel  also  stated  (Ex.  13)  that 
the  proposed  certification  requirement 
would  add  a  paperwork  burden  to 
employers.  The  commenter  added  that 
before  requiring  certification.  OSHA 
should  show  that  such  a  requirement 
could  be  "implemented  and  universally 
enforced  and  will  cause  a  material 
reduction  in  scaffold  accidents." 

The  SIA  testified  (Ex.  10;  Tr.  3/22/88 
p.  151)  that  a  certification  requirement 
would  expose  employers  to 
"tremendous  liability  to  civil  and  even 
criminal  negligence  suits  in  addition  to 
those  penalties  prescribed  under 
OSHA."  The  SIA  added  that  they 
"worked  closely  with  Cal-OSHA  in 
developing  a  certification  program  in 
1981,  which  had  to  be  abandoned 
because  the  SIA  and  its  members  could 
not  assume  the  liability  created  by  Cal- 
OSHA's  insistence  that  we  'certify  the 
competency  of  the  worker'." 


The  Montague-Betts  Company,  Inc. 
and  SEAVAC  testified  that  training  and 
certification  of  workers  using  scaffolds 
were  appropriate  and  useful,  but  that  "a 
lot  of  definition  of  scope  and  what 
certification  consists  of  is  necessary 
before  *  *  *  people  can  take  a  final 
position  as  to  the  complete  merits  and 
workings  of  such  a  proposal"  (Tr.  3/23/ 
88,  pp.  2-198).  Montague-Betts  (Ex.  5a- 
5)  stated  that  certification  of  employees 
using  scaffolds  is  appropriate.  On  the 
other  hand,  SEAVAC  (Ex.  5a-17)  stated 
that  certification  is  appropriate  for 
employees  who  erect  or  dismantle 
scaffolds  but  not  for  other  employees.- 

The  SSn  (Ex.  5a-19)  statedthat 
training  for  individuals  who  use  and 
erect  scaffolds  had  been  a  subject  of 
great  debate  within  the  institute  and 
stated  that  their  members  were  "very 
supportive  of  a  [sjtandard  that  would 
require  training  for  the  use,  erection, 
and  dismantling  of  scaffolds."  They 
recommended  the  following  elements 
for  training: 
— ^Two  categories  of  training:  one  for 

scaffold  users  and  one  for  scaffold 

erectors  and  dismantlers; 
— Issuing  employee  "qualification 

cards"  that  could  be  presented  to 

employers,  and  which  would  certify 

completion  of  a  sanctioned  training 

program; 
— Nationally  uniform  training  programs; 
— ^A  national  program  requiring 

certification  to  balance  economic 

consideration  among  contractors; 
— A  gradual  transition  for  the 

implementation  of  such  a  training 

program; 
— Permitting  vocational  trades. 

technical,  or  other  qualified  teaching 

organizations  or  contractors  to 

Erovide  this  type  of  training  service; 
fot  allowing  training  and  certification 
to  be  substituted  for  existing  safety 
requirements,  such  as  those  provided 
by  the  equipment  manufacturer. 
Some  commenters  opposed  the 
certification  language  in  Issue  L-1.  One 
(Ex.  2-593)  indicated  that  the  training 
requirements  in  §  1926.21  and  proposed 
§  1926.460  were  sufficient.  Another  (Ex. 
2-594)  callefi  the  section  regarding 
certification  "too  restrictive."  Monsanto 
(Ex.  2-595)  disagreed  with  certification 
of  training  and  retention  of  the 
certification  in  a  file.  Monsanto 
indicated  that  it  had  not  had  problems 
with  scaffold  erection,  maintenance, 
and  dismantling  that  would  warrant 
certification  of  training.  They  added  that 
the  proposed  retention  requirement  for 
certification  information  documents 
would  "present  an  unwarranted 
paperwork  burden  on  the  employer." 

The  Edison  Electric  Institute  (Ex.  5a- 
6)  responded  that  a  written  certification 


was  unnecessary  and  would  add  a 
significant  paperwork  burden  for 
employers.  EEI  added  that  regular 
training  would  assure  that  employees 
know  how  to  safely  "handle  scaffolds." 
EEI  also  stated  that  the  work  involved 
in  these  operations  is  not  so 
sophisticated  that  routine  training 
should  be  considered  inadequate. 

OSHA  has  determined,  based  on  its 
review  of  the  record,  that  a  written 
certification  would  impose  an 
additional  burden  on  employers  without 
a  demonstrable  increase  in  worker 
safety.  OSHA  can  determine  if  workers 
have  been  adequately  trained  by  talking 
with  the  employees  and  observing  their 
work  habits.  In  addition,  the  Paperwork 
Reduction  Act,  as  recently  revised, 
classifies  certification  as  a  type  of 
information  burden  for  which  OSHA 
must  present  a  justification.  Given  the 
Agency's  conclusion  that  the  necessary 
information  can  be  obtained  without 
referring  to  documents,  such  a  burden 
would  not  be  justified.  Therefore,  the 
final  rule  will  not  contain  a  requirement 
for  training  certification. 

Non-Mandatory  Appendix  A  to  Subpart 
L — Scaffold  Specifications 

This  appendix  is  provided  as  a  guide 
to  assist  employers  in  complying  with 
the  requirements  of  §  1926.451.  This 
appendix  is  non-mandatory.  As  stated 
above  in  the  discussion  of  paragraph 
1926.451(a),  scaffolds  built  in 
accordance  with  this  Appendix  A  will 
be  considered  to  meet  the  intent  of  this 
revised  subpart  L.  A  full  discussion  of 
the  contents  of  this  Appendix  A,  and 
any  comments  on  the  proposed 
Appendix  A,  is  found  above,  in  the 
discussion  of  §  1926.451(a). 

Non-Mandatory  Appendix  B  to  Subpart 
L — Criteria  for  Determining  the 
Feasibility  and  Safety  of  Providing  Safe 
Access  and  Fall  Protection  for  Scaffold 
Erectors  and  Dismantlers 

This  space  is  being  reserved  for 
publication  of  informational  guidance  at 
a  later  date. 

Non-Mandatory  Appendix  C  to  Subpart 
L — List  of  National  Consensus 
Standards 

This  Appendix  is  provided  to  serve  as 
a  guide  to  employers  required  to 
provide  appropriate  employee 
protection  under  §  1926.453.  Aerial 
Lifts.  This  Appendix  reflects  the 
proliferation  of  equipment-specific 
ANSI  A92  standards  since  the  adoption 
ofANSIA92.2-1969. 
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Non-Mandatary  Appendix  D  to  Subpart 
L—List  of  Training  Topics  for  Scaffold 
Erectors  and  pismantlers 

OSHA  has  developed  this  Appendix 
to  assist  emplpyers  in  identifying 
appropriate  tbpics  for  training  scaffold 
erectors  and  dismantlers. 


Non-Mandatary  Appendix  E  to  Subpart 
L — Drawings  and  Illustrations 

This  Appeitdix  provides  drawings  of 
particular  typfes  of  scaffolds  and  scaffold 
components,  end  graphic  illustrations  of 
bracing  patterns  and  tie  spacing 
patterns.  It  is  Intended  to  provide  visual 
guidance  to  a$sist  the  user  in  compl]ring 
with  the  requirements  of  this  standard. 

rv.  Economic  Assessment  and 
Regulatory  Flexibility  Analysis 

Introduction 

Executive  Cirder  (EO)  12866  requires 
regulatory  agencies  to  conduct  an 
economic  anajlysis  for  rules  that  meet 
certain  criteria.  The  most  frequently 
used  criterion  under  EO  12866  is  that 
the  rule  will  impose  annual  costs  on  the 
economy  of  $100  million  or  more. 
OSHA's  final  standard  for  scaffolds  in 
construction  ^oes  not  meet  this 
criterion,  or  fepy  of  the  other  criteria 
specified  by  $0  12866,  and  therefore 
does  not  require  an  economic  analysis. 
Nevertheless,  OSHA  has  decided  to 
conduct  such  an  analysis  to  provide  the 
regulated  con^munity  with  as  much 
information  about  the  rule  as  possible. 
The  Regulatory  Flexibility  Act  of  1980. 
as  amended  ia  1996,  requires  OSHA  to 
determine  whether  the  Agency's 
regulatory  actions  will  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Making  this  determination 
requires  OSHA  to  perform  a  screening 
analysis  to  identify  any  such  impacts. 
Consistent  wikh  these  requirements, 
OSHA  has  prepared  this  economic 
analysis  and  legulatory  flexibility 
screening  analysis  of  the  final  rule  for 
scaffolds  in  c^instruction.  The  final  rule 
being  publishjed  today  will  replace  the 
outdated  consensus  standard  addressing 
scaffolds  in  c(  mstruction  that  was 
adopted  by  OSHA  in  1971  and  has 
remained  largely  unchanged  since  then. 
,    This  analyas  includes  a  description 
of  the  industries  affected  by  the 
regulation,  ari  evaluation  of  the  risks 
addressed,  anj  assessment  of  the  benefits 
attributable  td  the  final  standard,  a 
determination  of  the  technological 
feasibility  of  the  new  requirements,  an 
estimate  of  ths  costs  of  compliance  with 
the  standard,  a  determination  of  the 
economic  feasibility  of  compliance  with 
the  standard,  pnd  an  analysis  of  the 
economic  anq  other  impacts  associated 
with  this  ruleknaking,  including  those 


on  small  businesses.  The  following  is  a 
summary  of  this  analysis,  which  is 
available  fitim  OSHA's  docket  office. 

The  Final  Standard  for  Scaffolds  in 
Construction 

This  final  standard  for  scaffolds  in  the 
construction  industry  makes  many 
changes  to  the  consensus  standard 
adopted  by  OSHA  in  1971  and  codified 
at  29  CFR  1926.450  to  1926.453 
(Subpart  L  of  OSHA's  construction 
industry  standards).  Appendix  A  of  the 
Final  Economic  Analysis  compares,  on 
a  provision-by-provision  basis,  the  final 
standard  with  the  standard  that  has 
been  on  the  books  since  1971.  In  this 
economic  analysis,  the  standard  being 
published  today  is  referred  to  as  the 
final  standard,  while  the  standard  it 
replaces  is  termed  the  "existing" 
standard. 

One  of  the  important  distinctions 
between  the  two  standards  is  the  clarity 
and  simplicity  of  the  final  standard, 
which  is  written  in  language  that  people 
in  the  construction  industry  use  to 
describe  scaffolds  and  their 
cpmponents.  Technical  terms  required 
to  convey  information  accurately  and 
unambiguously  are  defined  clearly  in 
paragraph  (b)  of  final  rule  §  1926.450. 
The  final  rule  also  updates  the 
regulatory  text  to  reflect  changes  in 
technology  that  have  occurred  in  the 
quarter  centiuy  since  the  existing 
standard  was  written.  These  changes 
will  permit  scaffold  manufacturers  and 
users  to  benefit  fix)m  technological 
change  and  give  them  additional 
flexibility  in  using  up-to-date 
equipment.  The  final  standard  also 
clarifies  and  resolves  issues  of 
terminology  or  areas  of  confusion  that 
have  been  identified  by  scaffold  users 
over  the  years.  In  the  past,  OSHA  has 
addressed  implementation  problems  of 
this  sort  in  letters  of  interpretation  or 
compliance  memoranda  or  directives; 
the  final  standard  corrects  and  revises 
the  provisions  that  gave  rise  to  these 
interpretations.  Finally,  the  final 
standard  adds  protection  for  employees 
using  scaffolds.  The  principal  areas  in 
the  new  standard  that  have  been 
strengthened  are  employee  training, 
protection  from  electrical  hazards,  and 
procedures  for  employees  engaged  in 
the  erection  and  dismantling  of 
scaffolds.  These  requirements  reflect 
OSHA's  long  experience  in  accident 
investigation  in  the  construction 
industry,  as  well  as  an  extensive 
analysis  of  the  leading  causes  of 
scaffold-related  fatalities  and  injuries. 

Affected  Industries 

The  requirements  of  the  final  standard 
apply  to  all  establishments  in  the 


construction  industry.  As  classified  by 
the  1987  Standard  Industrial 
Classification  (SIC)  manual,  the  industry 
can  be  divided  into  three  broad  types  of 
activities:  building  construction  general 
contractors  (SIC  15),  heavy  construction 
general  and  special  trade  contractors 
(SIC  16),  and  construction  by  other 
special  trade  contractors  (SIC  17). 

There  are  572.850  establishments  in 
the  construction  sector  employing 
approximately  4.7  million  employees. 
Small  establishments  with  one  to  nine 
employees,  which  represent  82  percent 
(or  469,349)  of  establishments, 
collectively  employ  only  1.4  million 
employees  (30  percent).  The  number  of 
construction  workers  is  estimated  to  be 
approximately  3.6  million.  OSHA 
estimates  that  there  are  approximately 
2.34  million  construction  workers  (65 
percent  of  all  construction  workers)  who 
frequently  work  on  scaffolds  and  who 
would  be  affected  by  the  final  standard 
for  scaflblds. 

Evaluation  of  Risk  and  Potential 
Benefits 

Of  the  510,500  injiuies  and  illnesses 
reportedly  occurring  in  the  construction 
industry  annually,  an  estimated  9,750 
are  related  to  scaffolds.  Similarly,  of  the 
estimated  924  occupational  fatalities 
occurring  annually  among  construction 
employees,  at  least  79  fatalities  are 
associated  with  work  on  scaffolds. 
OSHA  estimates  that  the  new 
requirements  in  the  final  rule  will 
prevent  47  of  these  fatalities  and  4,455 
of  these  injuries  annually;  these 
numbers  are  above  and  beyond  the 
fatalities  and  injuries  that  would  be 
prevented  if  construction  employers 
complied  with  OSHA's  existing  scaffold 
standard.  OSHA  estimates  that  the  total 
value  of  the  cost  savings  associated  with 
this  revised  standard  is  $90  million  per 
year.  This  estimate  of  cost  savings 
considers  only  those  scaffold  related 
injuries  that  involve  lost  workdays. 

Costs  and  Technological  Feasibility 

The  total  estimated  costs  associated 
with  the  final  standard  amount  to  about 
$12.62  miUion  annually.  The  largest 
single  cost  ($5.85  million)  is  associated 
with  inspections  of  non-suspended 
scaffolds  before  use.  The  remaining 
costs  are  attributable  to  requirements  for 
additional  training  for  employees 
exposed  to  potential  hazards  involving 
work  on  scaffolds  ($5.30  million)  and 
for  fall  protection  for  employees 
erecting  and  dismantling  scaffolds' 
($1.47  million).  Table  ES-1  shows  the 
annual  costs  of  compliance  associated 
with  the  final  rule. 
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Table  ES-1.— Annual  Costs  of 
Compliance  With  the  Final  Rule 
FOR  Scaffolds  in  Construction 


Provision 

Annual  cost 

Training: 

$5,298,708 

Training  for  Wotfcers  Who 

Use  Scaffolds  

3,014,949 

Training  for  Scaffold  Erec- 

tors, Dismantfers,  Inspec- 

tors and  Repairers 

2,283,759 

Fall  Protection  for  Erectors 

and  Disniantlers  of  Scaf- 

folds'   

1.466.431 

Scaffold  Inspection  

5.851,823 

Total 

12.616.962 

Source:  US  Department  of  Labor,  OSHA, 
Office  of  Regulatory  Analysis,  1996. 

(1)  This  requirement  has  a  one  year 
delayed  implementation  date. 

Because  the  requirements  of  the  final 
standard  can  be  met  with  existing 
equipment  and  methods,  the  standard  is 
technologically  feasible. 

Economic  Impacts 

Compliance  with  the  requirements  of 
the  final  standard  has  been  determined 
to  be  economically  feasible  and  is  not 
expected  to  produce  significant  adverse 
economic  impacts  on  firms  in  the 
construction  industry.  The  estimated 
compliance  costs  represent  less  than 
0.002  percent  of  construction  revenues. 
Given  the  minimal  price  increase 
necessary  to  cover  the  costs  of  the  final 
standard,  employers  should  be  able  to 
pass  these  compliance  costs  on  their 
customers.  However,  even  if  all  costs 
were  absorbed  by  the  affected  firms  (a 
highly  imlikely  scenario),  the  average 
reduction  in  profits  would  be  only  0.04 
percent. 

Regulatory  Flexibility  Screening 
Analysis 

Pursuant  to  the  Regulatory  Flexibility 
Act  of  1980  as  amended  (5  U.S.C.  601 
et  seq.),  OSHA  has  assessed  the  small- 
business  impact  of  the  final  standard  for 
scaffolds  used  in  construction,  and  has 
certified  based  on  that  assessment  and 
the  underlying  data,  that  the  standard 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  controlling  consideration  for  a 
regulatory  flexibility  analysis  is  whether 
the  standard  would  impose  significant 
economic  impacts  on  a  substantial 
number  of  small  entities.  The 
significance  of  any  economic  impact  is 
■measured  by  the  effect  on  profits, 
market  share,  and  an  entity's  financial 
viability. 

The  small  establishment  size 
standards  established  by  the  U.S.  Small 
Business  Administration  (SBA)  for  the 


construction  industry,  which  are  based 
on  establishment  receipts,  are  $17 
million  for  establishments  in  SICs  15 
and  16,  and  $7  million  for 
establishments  in  SIC  17.  Of  the  572,850 
establishments  affected  by  the  revised 
standard,  493,637  '  establishments,  or 
about  86  percent  of  all  construction 
establishments,  are  considered  small 
establishments  as  defined  by  the  SBA. 

OSHA  assessed  the  potential 
economic  impacts  of  the  rule  on  all 
affected  establishments  and  has 
concluded  that  the  rule  is  economically 
feasible  and  will  not  impose  a 
substantial  burden  on  construction 
employers.  As  indicated  above,  firms 
would  only  have  to  increase  the  price 
charged  for  their  services  by,  at  most, 
0.002  percent  of  the  value  of  their  sales 
in  order  to  recover  the  money  they 
expended  on  compliance.  In  the 
unlikely  event  that  firms  could  not  pass 
any  of  diese  costs  to  their  customers  and 
had  to  absorb  all  of  the  costs  themselves 
(a  highly  unlikely  scenario),  the  average 
reduction  in  profits  caused  by  these 
costs  would  be  only  0.04  percent.  On 
average,  the  value  of  receipts  for 
establishments  in  the  construction 
industry  is  estimated  to  be  $1.12 
million.  Firms  with  sales  in  this  range 
clearly  fall  vnthin  the  SBA  size 
standard. 

To  ensure  that  even  the  smallest  firms 
in  this  industry  would  not  be 
significantly  impacted  by  the  costs  of 
compliance  associated  with  the  final 
standard,  OSHA  also  examined  the 
financial  profile  for  small  construction 
establishments  with  9  or  fewer 
employees  at  the  four-digit  SIC  code 
level,  which  constitutes  the 
overwhelming  majority  of  firms  in  this 
industry.  To  examine  the  impact  of  the 
standard  on  the  smallest  and  potentially 
most  affected  firms.  OSHA  made  a 
series  of  extreme-case  assumptions:  that 
all  employees  in  these  establishments 
use  scaffolds  in  the  course  of  their  work 
and  that  these  establishments  have  not 
implemented  any  of  the  new  work 
practices  or  procedures  required  by  the 
final  rule.  In  addition,  OSHA  assumed 
that  two  employees  at  each  firm  would 
require  fall  protection  systems  and 
training  in  the  erection  and  dismantling 
of  supported-scaffolds.  Assuming  a 
baseline  turnover  rate  of  15  percent,  and 
using  the  formulas  presented  in  Chapter 
V  of  the  Economic  Analysis,  such  a 
small  establishment,  which  represents 
an  extreme-case  impact  situation,  would 


incur  compliance  costs  of  $603  ^ 
annually. 

Table  ES-2  presents  the  results  of  this 
extreme-case  analysis.  It  shows 
estimated  compliance  costs  and 
economic  impacts  relative  to  revenues 
and  pre-tax  income  for  small  businesses 
by  four-digit  SIC  code  level.  OSHA 
compared  the  baseline  financial  data  for 
these  firms  with  OSHA's  estimate  of  the 
standard's  annual  compliance  cost  by 
computing  compliance  costs  as  a 
percentage  of  revenue.  This  approach 
(Table  ES-2)  reflects  extreme  case 
impacts  because  it  assumes  that 
employers  have  to  recover  the  costs  of 
achieving  compUance  by  increasing 
their  prices.  Under  this  full  cost  pass- 
through  scenario,  the  maximum  average 
expected  price  increase  required  to 
recover  the  full  costs  of  compliance 
v«rith  this  standard  would  be  extremely 
small,  approximately  0.1  percent.  The 
four-digit  industry  estimated  to 
experience  the  highest  potential  price 
increase  would  be  Painting  and  Paper 
Hanging  (SIC  1721),  where  firms  could 
have  to  increase  prices  by  0.18  percent. 
Again,  since  these  impacts  are  based  on 
extreme-case  costs,  they  are  likely  to  be 
overestimating. 

Under  the  second  scenario  used  to 
test  the  impacts  of  actions  on  markets — 
the  no  cost  pass-through  scenario — 
firms  are  assumed  not  to  be  able  to  pass 
any  of  their  costs  through  to  their 
customers  in  the  form  of  price  increases. 
If  no  costs  can  be  passed  on,  firms 
would  have  to  absorb  these  costs 
entirely  firom  their  profits  (a  highly 
unlikely  scenario).  Using  this 
assumption,  the  average  expected 
decline  in  profits  for  these  very  small 
firms  would  be  only  1.44  percent.  The 
largest  potential  impact  of  the  standard 
would  be  anticipated  in  the  Plastering, 
Drywall  and  Acoustical  industry  (SIC 
1742),  where  firms  could  experience  a 
decline  in  profits  of  2.71  percent.  Such 
iihpacts  are  not  large  enough  to  be 
significant  because  they  mean,  for 
example,  that  the  profit  rate  for  such  a 
company  would  decline  only  fi^m  5.0 
percent  to  4.9'  percent.  As  noted,  these 
figures  are  based  on  highly  conservative 
assumptions  and  are  therefore  likely  to 
overestimate  standard's  impact. 

Because  fixed  costs,  such  as  those  for 
preparing  training  materials,  are  larger 
as  a  percentage  of  revenues  the  smaller 
the  firm,  the  smallest  firms  will 
experience  the  greatest  economic 


■  144,671  establishments  in  SIC  15,  28,206 
establishments  in  SIC  16  and  320,637 
establishments  in  SIC  17. 


^Annual  IS  minule-training  for  workers  who  use 
scaffolds  =  $11,  annual  training  cost  for  erectors 
and  dismantlers  =  S130,  annual  cost  of  fall 
protection  =  S106,  and  annual  scaffold  inspection 
cost  =  S356. 

}$22,26S/$445,303  =  5.0%.  $22,265  X  (100  - 
2.71%) /$445.303  =  4.9%. 
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impacts.  If  the  i  imallest  finns,  with 
extreme-case  c^sts,  will  experience  no 
significant  impbct,  it  is  reasonable  to 
conclude  that  larger  firms  will  not 
experience  sigr  ificant  economic 


Table  ESl-2.— Economic  Impacts  of  the  Final  Scaffold  Stan6ard  on  Construction  Businesses  With  5 
Employees.  By  4-Digit  SIC,  Using  Worst-Case  Compliance  Assumptions 


impacts.  Thus,  because  this  standard 
will  not  have  a  significant  impact  either 
on  the  smallest  establishments  (those 
with  9  or  fewer  employees)  or  on  the 
typical  establishment  in  this  industry. 


OSHA  certifies  that  this  final  standard 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  as  defined  by  the  SBA. 


SIC  industry 


15  Building  Cbnstmction-General  Contractors  

1521  General  CDntractors-Single-Family  Houses _ 

1522  General  Qontractors-Residential  Buildings 

1531  Operative  Builders  

1541  General  Contractors-Industrial  Buildings  &  Warehouses 

1542  General  COntractors-Non-residential  Buildings  

16  Heavy  Construction  Other  than  Building  Construction  .... 

1622  Bridge,  Tuinel  and  Elevated  Highway  Constmction 

1623  Water,  Sewer,  Pipeline  and  Communications ~.. 

1629  Heavy  Construction,  nee 

17  Special  Trade  Contractors  .. 

1711  PlumtMng,  Heating  &  Air  Conditioning  .. 

1721  Painting  and  Paper  Hanging ........ . ~ 

1731  Electrical  yVor1<  

1741  Masonry,  Stone  Setting  „ 

1742  Plastehng,  Drywall,  Acoustical 

1743  Terrazzo,  Tile,  MartHe  and  Mosaic  Work  ._ 

1751  Carpentry  Work 

1752  Floor  Layilig  and  Ottier  Fkxx  Work,  nee 

1761  Roofing,  Skjing  and  Sheet  Metal  Work  

1771  Concrete  Work  

1791  Structural  Steel  Erection  _ 

1793  Glass  and  Glazing  Work 

1796  Installation  or  Erectkx)  of  Buikiing  Equipment,  nee 

1799  Special  TrUde  Contractors,  nee 


Average  4. 


Vakie  of  in- 
dustry re- 
ceipts per 
establish- 
ment [a] 

Pre-tax  in- 
come per 
establish- 
ment [b] 

Compliance 
costs  as  a 
percent  of 
revenues 

Compliance 
costs  as  a 
percent  of 
pre-tax  in- 
come 

$1,039,353 

$56,692 

0.06 

1.06 

824,664 

61,225 

.07 

0.98 

989,058 

73,430 

.06 

0.82 

2,459,972 

81.999 

.02 

0.73 

1,159,689 

52,713 

.06 

1.14 

1,278,174 

61,972 

.06 

0.97 

934,365 

59,460 

M 

1.01 

1,312,204 

47,717 

.06 

1.26 

832,093 

50,430 

.07 

1.19 

717,664 

50,019 

.08 

1.20 

471.876 

32,888 

.13 

1.83 

520.496 

31,545 

.12 

1.91 

331,775 

30,664 

.18 

1.96 

463,498 

34,411 

.13 

1.75 

357,551 

25,462 

.17 

2.37 

445,303 

22,265 

.14 

2.71 

404,702 

28,820 

.15 

2.09 

414,681 

32,672 

.15 

1.84 

573,175 

39,949 

.11 

1.51 

470.902 

30,680 

.13 

1.96 

510,955 

36,386 

.12 

1.66 

541,947 

36.130 

.11 

1.67 

555,960 

32,852 

.11 

1.83 

581,564 

30,841 

.10 

1.95 

504,453 

40,509 

.12 

1.49 

.10 

1.44 

Source:  U.S.  Diriment  of  Labor,  OSHA,  Office  of  Regulatory  Analysis,  1996. 

[a]  Based  on  Small  Business  Administration,  Office  of  Advocacy,  Table  3:  The  Number  of  Firms,  Establishments.  Emptoyment,  Annual  Payroll, 
and  Estimated  Receipts  by  Industry  and  Firm  Size,  1993. 

[b]  Average  revenue  per  establishment  x  mean  profit  rate  for  SIC  (derived  from  Dun  and  Bradstreet  Information  Sen/ices,  Industry  Norms  and 
Key  Business  RaSos  1 994-95)  x  conversion  formula  based  on  the  federal  corporate  tax  schedule. 

[c]  Annual  cost  of  compliance  of  603  per  establishment  assumes  that  all  workers  (5)  would  require  training  in  the  initial  year  and  that  all  new 
workers  in  subsequent  years  would  require  training.  Two  workers  will  be  trained  in  dismantling  and  erecting  procedures.  Estimates  also  assume 
that  fall  protection  will  be  required  for  erectors  and  dismantlers  and  that  inspectkms  of  non-suspended  scaffolds  will  be  required. 

nec^Not  elsewtiere  classified. 


In  addition,  ( )SHA  has  drafted  the 
final  standard  fpr  scaffolds  in  the 
construction  industry  to  achieve 
adequate  protection  for  affected 
employees  whije  imposing  minimal 
impacts  on  sm^I  employers.  For 
example,  the  fi^al  rule  maintains  the 
performance-oitented  approach  of  the 
'  proposed  standard,  allowing  employers 
the  flexibility  t^  take  workplace 
conditions  intojaccount  when  framing 
their  compliance  strategies.  In  addition, 
OSHA  considered  and  adopted  several 
alternatives  designed  to  minimize  small 
business  impac  ts.  For  example, 
revisions  reflected  in  the  final 
standard's  requirements  for  fall 
protection  (grandfathering  existing 
guardrail  systems  and  allowing  some 
u.se  of  crossbrai  ;ing  in  lieu  of  guardrails) 


will  enable  small  entities  to  minimize 
their  compliance  burdens.  Accordingly, 
OSHA  has  determined  that  the  final  rule 
effectively  addresses  small  employer 
concerns. 

V.  Environmental  Assessment 

Finding  of  No  Significant  Impact 

This  final  rule  and  its  major 
alternatives  have  been  reviewed  in 
accordance  with  the  requirements  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  (42  U.S.C.  4321  et  seq.). 
the  Guidelines  of  the  Council  on 
Environmental  Quality  (CEQ)  (40  CFR 
part  1500),  and  OSHA's  DOL  NEPA 
Procedures  (29  CFR  part  11).  As  a  result 
of  this  review,  the  Assistant  Secretary 
for  OSHA  has  determined  that  the  final 


rule  will  have  no  significant 
environmental  impact. 

The  revisions  to  Subpart  L — Scaff'olds 
focus  on  the  reduction  of  accidents  or 
injuries  by  means  of  work  practices  and 
procedures,  proper  use  and  handling  of 
equipment,  and  training,  as  well  as  on 
changes  in  language,  definition,  and 
format  of  the  standard.  These  revisions 
do  not  impact  on  air,  water,  or  soil 
quality,  plant  or  animal  life,  the  use  of 
land,  or  other  aspect  of  the 
environment.  As  such,  these  revisions 
are,  therefore,  categorized  as  excluded 
actions  according  to  subpart  B,  §  11.10, 
of  the  DOL  NEPA  regulation. 

VI.  Pertinent  Legal  Authority 

The  purpose  of  the  Occupational 
Safety  and  Health  Act,  29  U.S.C.  §§651 
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et  seq.  ("the  Act"),  is  "to  assure  so  far 
as  possible  every  working  man  and 
woman  in  the  Nation  safe  and  healthful 
working  conditions  and  to  preserve  our 
human  resources."  29  U.S.C.  §  651(b). 
To  achieve  this  goal.  Congress 
authorized  the  Secretary  of  Labor  to 
promulgate  and  enforce  occupational 
safety  and  health  standards.  29  U.S.C. 
§§  655(a)  (authorizing  summary 
adoption  of  existing  consensus  and 
federal  standards  within  two  years  of 
Act's  enactment),  655(b)  (authorizing 
promulgation  of  standards  pursuant  to 
notice  and  comment),  654(b)  (requiring 
employers  to  comply  with  OSHA 
standards). 

A  safety  or  health  standard  is  a 
standard  "which  requires  conditions,  or 
the  adoption  or  use  of  one  or  more 
practices,  means,  methods,  operations, 
or  processes,  reasonably  necessary  or 
appropriate  to  provide  safe  or  healthfid 
employment."  29  U.S.C.  §652(8). 

A  standard  is  reasonably  necessary  or 
appropriate  within  the  meaning  of 
Section  652(8)  if  it  substantially  reduces 
or  eliminates  significant  risk,  and  is 
economically  feasible,  technologically 
feasible,  cost  effective,  consistent  with 
prior  Agency  action  or  a  justified 
departure,  supported  by  substantial 
evidence,  and  is  better  able  to  effectuate 
the  Act's  purposes  than  any  national 
consensus  standard  it  supersedes.  See 
58  Fed.  Reg.  16612-16616  (March  30, 
1993). 

OSHA  has  generally  considered,  at 
minimum,  a  fatality  risk  of  1/1000  over 
a  45-year  working  lifetime  to  be  a 
significant  health  risk.  See  the  Benzene 
standard.  Industrial  Union  Dep'tv. 
American  Petroleum  Institute,  448  U.S. 
607,  646  (1980);  the  Asbestos  standard. 
Building  and  Constr.  Trades  Dep't,  AFL- 
CIOv.  Brock,  838  F.2d  1258,  1265  (D.C. 
Cir  1988);  the  Formaldehyde  standard. 
International  Union,  UAW  v. 
Pendergrass,  878  F.2d  389,  392  (D.C.  Qr 
1989). 

A  standard  is  technologically  feasible 
if  the  protective  measures  it  requires 
already  exist,  can  be  brought  into 
existence  with  available  technology,  or 
can  be  created  with  technology  that  can 
reasonably  be  expected  to  be  developed. 
American  Textile  Mfrs.  Institute  v. 
OSHA.  452  U.S.  490,  513  (1981) 
("ATAfl");  AISIv.  OSHA,  939  F.2d  975, 
980  (D.C.  Cir.  1991). 

A  standard  is  economically  feasible  if 
industry  can  absorb  or  pass  on  the  costs 
of  compliance  without  threatening  its 
long  term  profitability  or  competitive 
structure.  See  ATM,  452  U.S.  at  530  n. 
55;  AISI.  939  F.2d  at  980. 

A  standard  is  cost  effective  if  the 
protective  measures  it  requires  are  the 
least  costly  of  the  available  alternatives 


that  achieve  the  same  level  of 
protection.  ATMI,  453  U.S.  M  514  n.  32; 
International  Union,  UAW  v.  OSHA.  37 
F.3d  665,  668  (D.C.  Cir.  1994)  {"LOTO 

nr). 

Section  6(b)(7)  authorizes  OSHA  to 
include  among  a  standard's 
requirements  labeling,  monitoring, 
medical  testing  and  other  information 
gathering  and  transmittal  provisions.  29 
U.S.C.  §  655(b)(7). 

All  standards  must  be  highly 
protective.  See  58  Fed.  Reg.  at  16614- 
16615;  LOTO  III.  37  F.3d  at  669.  Finally, 
whenever  practical,  standards  shall  "be 
expressed  in  terms  of  objective  criteria 
and  of  the  performance  desired."  Id. 

Vn.  Recordkeeping 

The  Agency  has  estimated  the 
paperwork  burden  of  the  final  rule 
entitled  "Scaffolds  Used  in  the 
Construction  Industry"  under  the 
guidelines  of  the  Paperwork  Reduction 
Act  of  1995.  Under  that  Act,  burden  is 
defined  as  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  Agency.  The  Agency  has 
concluded  that  there  is  only  one 
collection  of  information  in  the  final 
rule  on  "Scaffolds  Used  in  the 
Construction  Industry"  that  potentially 
could  create  a  burden  (as  defined  above] 
for  the  construction  industry.  The 
collection  of  information  in  located  in 
§  1926.453(a)(2).  This  provision  requires 
the  employer  to  obtain  a  written 
certification  fi-om  the  manufacture  of 
aerial  lifts  under  certain  specified 
conditions.  In  particular,  the 
requirement  reads  as  follows: 

Aerial  lifts  may  he  "field  modified"  for 
uses  other  than  those  intended  by  the 
manufacturer  provided  the  modification  has 
been  certified  in  writing  by  the  manufecturer 
or  by  any  other  equivalent  entity,  such  as  a 
nationally  recognized  testing  laboratory,  to  be 
in  conformity  with  all  the  applicable 
provisions  of  the  ANSI  A92.2-1969  and  this 
section  and  to  be  at  least  as  safe  as  the 
equipment  was  before  modification. 

This  provision  was  adopted  by  OSHA 
in  May  1971  as  an  estabUshed  Federal 
standard  which  had  been  promulgated 
by  the  Bureau  of  Labor  Standards  for  the 
Construction  Industry  in  April  1971. 
OSHA  failed  to  identify  this  provision 
as  subject  to  the  Paperwork  Reduction 
Act  of  1995  (PRA-95)  and  did  not 
obtain  approval  fi-om  OMB  for  this 
collection  as  required  by  PRA-95.  This 
error  was  discovered  in  the  course  of 
preparing  the  final  rule  for  Scaffolds 
Used  in  the  Construction  Industry.  This 
provision,  currently  located  in 
§  1926.556(a)(2)  is  redesignated  as 
§  1926.453(a)(2)  and  removed 


unchanged  firom  its  present  location  in 
Subpart  N  to  Subpart  L  (Scaffolds  Used 
in  the  Construction  Industry).  Through 
this  final  rule,  OSHA  is  soliciting  • 
comments  on  the  burden  associated 
with  the  collection.  It  is  OSHA  intent  to 
review  and  analyze  all  comments 
received  on  the  collection  of 
information  and  then  to  seek  proper 
approvals  from  OMB  under  PRA-95. 
Once  approval  is  received,  OSHA  will 
publish  a  notice  in  the  Federal  Register 
to  indicate  the  OMB  Approval  Number 
and  the  effective  date  of  the  provision. 

Collections  of  Information:  Request  for 
Comments 

The  Department  of  Lat)or,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  conducts  a 
preclearance  consultation  program  to 
provide  the  general  public  and  Federal 
agencies  with  an  opportunity  to 
comment  on  proposed  and/or 
continuing  collections  of  information  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (PRA95)  (44 
U.S.C.  3506(c)(2)(A)).  This  program 
helps  to  ensure  that  requested  data  can 
be  provided  in  the  desired  format, 
reporting  burden  (time  and  financial 
resources)  is  minimized,  collection 
instruments  are  clearly  understood,  and 
the  impact  of  collection  requirements  on 
the  respondents  can  be  properly 
assessed.  Currently,  OSHA  is  soliciting 
comments  concerning  the  proposed 
approval  for  the  paperwork 
requirements  of  29  CFR  part  1926, 
subpart  L,  Scaffolds  used  in  the 
Construction  Industry.  Written 
comments  should: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
function  of  the  agency,  including 
whether  the  information  will  have  a 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

Background 

OSHA  in  its  final  rule  for  Scaffolds 
Used  in  the  Construction  Industry  is 
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redesignating  existing  §  1926.556 
(subpart  N).  Aerial  Lifts  to  §  1926.453 
(subpart  L),  >^erial  Lifts  because  these 
type  rffequipnent  are,  in  fact,  scaffolds. 
The  existing  i  egulation, 
§  1926.556(a)  2),  contained  a 
requirement  I  or  manufacturer 
certification  df  "field  modified"  aerial 
lifts.  This  provision,  along  with  the  rest 
of  §  1296.556  is  being  redesignated 
§  1926.453(a)  2)  in  this  final  rule. 

OSHA  beli(  ives  that  manufacturer 
certification  <if  "field  modified"  aerial 
lifts  is  necessary  to  ensure  that 
modifications  to  these  types  of  scaffolds 
will  not  adversely  affect  the  strength, 
stability,  or  o  her  characteristics 
necessary  for  their  safe  use. 

Current  Actic  ns 

This  notice  requests  0MB  approval  of 
the  paperwork  requirements  in 
Scaffolds  Use[din  the  Construction 
Industry  (29  CFR  1926,  subpart  L). 

Type  of  Review:  New. 

Agency:  Oocupational  Safety  and 
Health  Administration,  U.S.  Department 
of  Labor.       J 

Title:  Scaffolds  Used  in  the 
Construction  Industry  (29  CFR  1926, 
subpart  L).    j 

OMB  Number:  1218-AA40. 

Agency  Docket  No.:  S-205. 

Frequency."  On  occasion. 

Affected  Pmblic:  Business  or  other  for- 
profit,  Fede«  1  government.  State  and 
local  govemr  lents. 

Number  of  respondents:  10,000. 

Estimated  Vime  per  Respondent:  2 
hours. 

Tota]  Estin  \ated  Cost:  $513,200. 

Total  Burdkn  Hours:  20,000. 

Comments  submitted  in  response  to 
this  notice  w  11  be  summarized  and/or 
included  in  t  le  request  for  Office  of 
Management  and  Budget  approval  ol  the 
information  collection  request.  They 
will  also  bec(  tme  a  matter  of  public 
record. 

Vm.  state  Plui  Standards 

The  25  stales  and  territories  with  their 
own  OSHA-approved  occupational 
safety  and  hdalth  plans  must  adopt  a 
comparable  standard  within  6  months  of 
the  publication  date  of  the  final  rule. 
These  states  find  territories  are:  Alaska, 
Arizona,  CaUfomia,  Connecticut  (for 
State  and  loc^t  government  employees 
only),  Hawaii,  Indiana,  Iowa,  Kentucky, 
Maryland,  Michigan.  Minnesota,  New 
York  (for  State  and  local  government 
employees  only),  Nevada,  New  Mexico, 
North  Carolina,  Oregon,  Puerto  Rico, 
South  Carolina,  Tennessee,  Utah. 
Vermont,  Vitginia,  Virgin  Islands, 
Washington,  and  Wyoming.  Until  such 
time  as  a  conparable  standard  is 
promulgated,  Federal  OSHA  will 


provide  interim  enforcement  assistance, 
as  appropriate,  in  these  states  and 
territories. 

EX.  Federalism 

The  final  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12612 
(52  FR  41685,  October  30, 1987) 
regarding  Federalism.  The  Order 
requires  that  agencies,  to  the  extent 
possible,  refi^n  from  limiting  State 
policy  options,  consult  with  states  prior 
to  taking  any  actions  that  would  restrict 
State  policy  options,  and  take  such 
actions  only  when  there  is  clear 
constitutional  authority  and  the 
presence  of  a  problem  of  national  scope. 
The  Order  provides  for  preemption  of 
State  law  only  if  there  is  a  clear 
Congressional  intent  for  the  agency  to 
do  so.  Any  such  preemption  is  to  be 
limited  to  the  extent  possible. 

Section  18  of  the  Gtecupational  Safety 
and  Health  Act  (OSH  Act),  expresses 
Congress'  clear  intent  to  preempt  State 
laws  relating  to  issues  with  respect  to 
which  Federal  OSHA  has  promulgated 
occupational  safety  and  health 
standards.  Under  the  OSH  Act,  a  State 
can  avoid  preemption  only  if  it  submits, 
and  obtains  Federal  approval  of  a  plan 
for  the  development  of  such  standards 
and  their  enforcement.  Occupational 
safety  and  health  standards  developed 
by  such  Plan  States  must,  among  other 
things,  be  at  least  as  effective  in 
providing  safe  and  healthful 
employment  and  places  of  employment 
as  the  Federal  standards.  Where  such 
standards  are  applicable  to  products 
distributed  or  used  ii/ interstate 
commerce,  they  may  not  unduly  burden 
commerce  and  must  be  justified  by 
compelling  local  conditions,  see  section 
18(c)(2). 

The  Federal  standard  on  construction 
operations  involving  scaffolds  addresses 
hazards  that  are  not  unique  to  any  one 
state  or  region  of  the  country. 
Nonetheless,  States  with  occupational 
safety  and  health  plans  approved  under 
section  18  of  the  OSH  Act  will  be  able 
to  develop  their  own  State  standards  to 
deal  with  any  special  problems  which 
might  be  encountered  in  a  particular 
State.  Moreover,  because  this  standard 
is  written  in  general,  performance- 
oriented  terms,  there  is  considerable 
flexibility  to  State  plans  to  require,  and 
for  affected  employers  to  use.  methods 
of  compUance  which  are  appropriate  to 
the  working  conditions  covered  by  the 
standard. 

In  brief,  this  final  rule  addresses  a 
clear  national  problem  related  to 
occupational  safety  and  health  in  the 
construction  industry.  Those  states 
which  have  elected  to  participate  under 
section  18  of  the  OSH  Act  are  not 


preempted  by  this  standard,  and  will  be 
able  to  address  any  special  conditions 
within  the  framework  of  the  Federal  Act 
while  ensuring  that  the  state  standards 
are  at  least  as  effective  as  that  standard. 

List  of  Subjects  in  29  CFR  Part  1926 

Construction  industry,  Construction 
safety.  Occupational  safety  and  health, 
Protective  equipment,  Safety.  Scaffolds. 

Authority 

This  document  was  prepared  under 
the  direction  of  Joseph  A.  Dear. 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health.  U.S. 
Department  of  Labor.  200  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20210. 

Accordingly,  pursuant  to  sections  4, 
6,  and  8  of  Ae  Occupational  Safety  and 
Health  Act  of  1970  (29  U.S.C.  653.  655. 
657).  section  107  of  the  Contract  Work 
Hours  and  Safety  Standards  Act  (40 
U.S.C.  333).  Secretary  of  Labor's  Order 
No.  1-90  (55  FR  9033).  and  29  CFR  part 
1911.  29  CFR  part  1926  is  amended  as 
set  forth  below. 

Signed  at  Washington,  D.C,  this  16th  day 
of  August  1996. 
Joseph  A.  Dear, 
Assistant  Secretary  of  Labor. 

PART  1926— {AMENDED] 

1.  Subpart  L  of  Part  1926  is  revised  to^ 
read  as  follows: 

Subpart  L— Scaffolds 

Sec. 

1926.450  Scope,  application  and  definitions 
applicable  to  this  subpart. 

1926.451  General  requirements. 

1926.452  Additional  requirements 
applicable  to  specific  types  of  scaffolds. 

1926.453  Aerial  lifts. 

1926.454  Training. 

Appendix  A  to  Subpart  L — Scaffolds 
Appendbc  B  to  Subpart  L— Scaffolds 
Appendix  C  to  Subpart  L — Scaffolds 
Appendix  D  to  Subpart  L. — Scaffolds 
Appendix  E  to  Subpart  L — Scaffolds 

Authority:  Section  107,  Contract  Work 
Hours  and  Safety  Standards  Act 
(ConstrucUon  Safety  Act)  (40  U.S.C.  333); 
Sees.  4, 6, 8,  Occupational  Safety  and  Health 
Act  of  1970  (29  U.S.C.  653,  655.  657); 
Secretary  of  Labor's  Order  No.  1-90  (55  FR 
9033):  and  29  CFR  Part  1911. 

Subpart  L — Scaffolds 

§1926.450  Scope,  application  and 
definitions  appHcabia  to  ttils  subpart 

(a)  Scope  and  application.  This 
subpart  applies  to  all  scaffolds  used  in 
workplaces  covered  by  this  part.  It  does 
not  apply  to  crane  or  derrick  suspended 
personnel  platforms,  which  are  covered 
by  §  1926.550(g).  The  criteria  for  aerial 
lifts  are  set  out  exclusively  in 
§  1926.453. 
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(b)  Definitions.  Adjustable  suspension 
scaffold  means  a  suspension  scaffold 
equipped  with  a  hoist(s)  that  can  be 
operated  by  an  eniployee(s)  on  the 
scaffold. 

Bearer  (putlog)  means  a  horizontal 
transverse  scaffold  member  (which  may 
be  supported  by  ledgers  or  runners) 
upon  which  the  scaffold  platform  rests 
and  which  joins  scaffold  uprights,  posis, 
poles,  and  similar  members. 

Boatswains'  chair  means  a  single- 
point  adjustable  suspension  scaffold 
consisting  of  a  seat  or  sling  designed  to 
support  one  employee  in  a  sitting 
position. 

Body  belt  (safety  belt)  means  a  strap 
with  means  both  for  securing  it  about 
the  waist  and  for  attaching  it  to  a 
lanyard,  lifeUne,  or  deceleration  device. 
Body  harness  means  a  design  of  straps 
which  may  be  secured  about  the 
employee  in  a  manner  to  distribute  the 
fall  arrest  forces  over  at  least  the  thighs, 
pelvis,  waist,  chest  and  shoulders,  with 
means  for  attaching  it  to  other 
components  of  a  personal  fall  arrest 
system. 

Brace  means  a  rigid  connection  that 
holds  one  scaffold  member  in  a  fixed 
position  with  respect  to  another 
member,  or  to  a  building  or  structure. 
Bricklayers'  square  scaffold  means  a 
supported  scaffold  composed  of  framed 
squares  which  support  a  platform. 

Carpenters'  bracxet  scaffold  means  a 
supported  scaffold  consisting  of  a 
platform  supported  by  brackets  attached 
to  building  or  structural  walls. 

Catenary  scaffold  means  a  suspension 
scaffold  consisting  of  a  platform 
-  supported  by  two  essentially  horizontal 
and  parallel  ropes  attached  to  structural 
members  of  a  building  or  other 
structure.  Additional  support  may  be 
provided  by  vertical  pickups. 

Chimney  hoist  means  a  multi-point 
adjustable  suspension  scaffold  used  to 
provide  access  to  work  inside  chimneys. 
(See  "Multi-point  adjustable  suspension 
scaffold".) 

Cleat  means  a  structural  block  used  at 
the  end  of  a  platform  to  prevent  the 
platform  from  slipping  off  its  supports. 
Cleats  are  also  used  to  provide  footing 
on  sloped  surfaces  such  as  crawling 
boards. 

Competent  person  means  one  who  is 
capable  of  identifying  existing  and 
predictable  hazards  in  the  surroundings 
or  working  conditions  which  are 
unsanitary,  hazardous,  or  dangerous  to 
employees,  and  who  has  authorization 
to  take  prompt  corrective  measures  to 
eliminate  them. 

Continuous  run  scaffold  (Run 
scaffold)  means  a  two-  point  or  multi- 
point adjustable  suspension  scaffold 
constructed  using  a  series  of 


interconnected  braced  scaffold  members 
or  supporting  structures  erected  to  form 
a  continuous  scaffold. 

Coupler  means  a  device  for  locking 
together  the  tubes  of  a  tube  and  coupler 
scaffold. 

Crawling  board  (chicken  ladder) 
means  a  supported  scaffold  consisting  of 
a  plank  with  cleats  spaced  and  secured 
to  provide  footing,  for  use  on  sloped 
surfaces  such  as  roofs. 

Deceleration  device  means  any  ■ 
mechanism,  such  as  a  rope  grab,  rip- 
stitch  lanyard,  specially-woven  lanyard, 
tearing  or  deforming  lanyard,  or 
automatic  self-retracting  lifeline 
lanyard,  which  dissipates  a  substantial 
amount  of  energy  during  a  fall  arrest  or 
limits  the  energy  imposed  on  an 
employee  during  fall  arrest. 

Double  pole  (independent  pole) 
scaffold  means  a  supported  scaffold 
consisting  of  a  platform(s)  resting  on 
cross  beams  (bearers)  supported  by 
ledgers  and  a  double  row  of  uprights 
independent  of  support  (except  ties, 
guys,  braces)  from  any  structure. 

Equivalent  means  alternative  designs, 
materials  or  methods  to  protect  against 
a  hazard  which  the  employer  can 
demonstrate  will  provide  an  equal  or 
greater  degree  of  safety  for  employees 
than  the  methods,  materials  or  designs 
speciHed  in  the  standard. 

Exposed  power  lines  means  electrical 
power  lines  which  are  accessible  to 
employees  and  which  are  not  shielded 
from  contact.  Such  lines  do  not  include 
extension  cords  or  power  tool  cords. 

Eye  or  Eye  splice  means  a  loop  with 
or  without  a  thimble  at  the  end  of  a  wire 
rope. 

Fabricated  decking  and  planking 
means  manufactured  platforms  made  of 
wood  (including  laminated  wood,  and 
solid  sawn  wood  planks),  metal  or  other 
materials. 

Fabricated  frame  scaffold  (tubular 
welded  frame  scaffold)  means  a  scaffold 
consisting  of  a  platform(s)  supported  on 
fabricated  end  frames  with  integral 
posts,  horizontal  bearers,  and 
intermediate  members. 

Failure  means  load  refusal,  breakage, 
or  separation  of  component  parts.  Load 
refusal  is  the  point  where  the  ultimate 
strength  is  exceeded. 

Float  (ship)  scaffold  means  a 
suspension  scaffold  consisting  of  a 
braced  platform  resting  on  two  parallel 
bearers  and  hung  from  overhead 
supports  by  ropes  of  fixed  length. 

Form  scaffold  means  a  supported 
scaffold  consisting  of  a  platform 
supported  by  brackets  attached  to 
formwork. 

Guardrail  system  means  a  vertical 
barrier,  consisting  of,  but  not-limited  to, 
toprails,  midrails,  and  posts,  ierected  to 


preveni  employees  from  tailing  off  a 
scaffold  platform  or  walkway  to  lowei- 
levels. 

Hoist  means  a  manual  or  power- 
operated  mechanical  device  to  raise  or 
lower  a  suspended  scaffold. 

Horse  scaffold  means  a  supported 
scaffold  consisting  of  a  platform 
supported  by  construction  horses  (sav 
horses).  Horse  scaffolds  constructed  of 
metal  are  sometimes  known  as  trestle 
scaffolds. 

Independent  pole  scaffold  (see 
"Double  pole  scaffold"). 

Interior  hung  scaffold  means  a 
suspension  scaffold  consisting  of  a 
platform  suspended  from  the  ceiling  or 
roof  structure  by  fixed  length  supports 

Ladder  jack  scaffold  means  a 
supported  scaffold  consisting  of  a 
platform  resting  on  brackets  attached  co 
ladders. 

Ladder  stand  means  a  mobile,  fixed- 
size,  self-supporting  ladder  consisting  r; 
a  wide  flat  tread  ladder  in  the  form  of 
stairs. 

Landing  means  a  platform  at  the  end 
of  a  flight  of  stairs. 

Large  area  scaffold  means  a  pole 
scaffold,  tube  and  coupler  scaffold, 
systems  scaffold,  or  fabricated  frame 
scaffold  erected  over  substantially  the 
entire  work  area.  For  example:  a  scaffolfl 
erected  over  the  entire  floor  area  of  a 
room. 

Lean-to  scaffold  means  a  supported 
scaffold  which  is  kept  erect  by  tilting  it 
toward  and  resting  it  against  a  building 
or  structure. 

Lifeline  means  a  component 
consisting  of  a  flexible  line  that 
connects  to  an  anchorage  at  one  end  to 
hang  vertically  (vertical  lifeline),  or  that 
connects  to  anchorages  at  both  ends  tr 
stretch  horizontally  (horizontal  lifeline), 
and  which  serves  as  a  means  for 
connecting  other  components  of  a 
personal  fall  arrest  system  to  the 
anchorage. 

Lower  levels  means  areas  below  the 
level  where  the  employee  is  located  and 
to  which  an  employee  can  fall.  Such 
areas  include,  but  are  not  limited  to, 
ground  levels,  floors,  roofs,  ramps, 
runways,  excavations,  pits,  tanks, 
materials,  water,  and  equipment. 
Masons'  adjustable  supported 
scaffold  (see  "Self-contained  adjustable 
scaffold").        ' 

Masons'  multi-point  adjustable 
suspension  scaffold  means  a  continuous, 
run  suspension  scaffold  designed  and 
used  for  masonry  operations. 

Maximum  intended  load  means  the 
total  load  of  all  persons,  equipment, 
tools,  materials,  transmitted  loads,  and 
other  loads  reasonably  anticipated  to  bf 
applied  to  a  scaffold  or  scaffold 
component  at  any  one  time. 
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Mobile  scaffold  means  a  powered  or 
un powered,  oortable,  caster  or  wheel- 
mounted  supported  scaffold. 

Multi-level  suspended  scaffold  means 
a  two-point  or  multi-point  adjustable 
suspension  scaffold  with  a  series  of 
platforms  at  various  levels  resting  on 
common  stin  ups.         « 

Multi-poim  adjustable  suspension 
scaffold  meai  is  a  suspension  scaffold 
consisting  of  b  platforra(s)  which  is 
suspended  bV  more  than  two  ropes  from 
overhead  supiports  and  equipped  with 
means  to  rais^  and  lower  the  platform 
to  desired  wcjrk  levels.  Such  scaffolds 
include  chimney  hoists. 

Needle  beam  scaffold  means  a 
platform  suspended  from  needle  beams. 

Open  sides  and  ends  means  the  edges 
of  a  platform  ithat  are  more  than  14 
inches  (36  cii)  away  horizontally  from 
a  sturdy,  continuous,  vertical  surface 
(such  as  a  building  wall)  or  a  sturdy, 
continuous  hprizontal  surface  (such  as  a 
floor),  or  a  pdint  of  access.  Exception: 
For  plasterint  and  lathing  operations 
the  horizontd  threshold  distance  is  18 
inches  (46  cn^). 

Outrigger  means  the  structural 
member  of  a  Supported  scaffold  used  to 
increase  the  base  width  of  a  scaffold  in 
order  to  provide  support  for  and 
increased  stability  of  the  scaffold. 

Outrigger  aeam  (Thrustout)  means  the 
structural  mdmber  of  a  suspension 
sca^old  or  outrigger  scaffold  which 
provides  support  for  the  scaffold  by 
extending  thi  scaffold  point  of 
attachment  to  a  point  out  and  away  bom 
the  structure  or  building. 

Outrigger  scaffold  means  a  supported 
scaffold  consisting  of  a  platform  resting 
on  outrigger  beams  (thrustouts) 
projecting  be  pnd  the  wall  or  face  of  the 
building  or  si  ructure,  the  inboard  ends 
of  which  are  secured  inside  the  building 
or  structure. 

Overhand  mcklaying  means  the 
process  of  la;  ing  bricks  and  masonry 
units  such  tli  at  the  surface  of  the  wall 
to  be  jointed  is  on  the  opposite  side  of 
the  wall  fron  the  mason,  requiring  the 
mason  to  lea  i  over  the  wall  to  complete 
the  work.  It  i  icludes  mason  tending  and 
electrical  ins:allation  incorporated  into 
the  brick  wall  during  the  overhand 
bricklaying  process. 

Personal  fall  arrest  system  means  a 
system  used  ko  arrest  an  employee's  fall. 
It  consists  oflan  anchorage,  connectors, 
a  body  belt  or  body  harness  and  may 
include  a  lar  yard,  deceleration  device, 
lifeline,  or  c(  imbinations  of  these. 

Platform  means  a  work  surface 
elevated  above  lower  levels.  Platforms 
can  be  const  iicted  using  individual 
wood  planks,  fabricated  planks, 
fabricated  d^cks,  and  fabricated 
platforms. 


Pole  scaffold  (see  definitions  for 
"Single-pole  scaffold"  and  "Double 
(independent)  pole  scaffold"). 

Power  operated  hoist  means  a  hoist 
which  is  powered  by  other  than  human 
energy. 

Pump  jack  scaffold  means  a 
supported  scaffold  consisting  of  a 
platform  supported  by  vertical  poles 
and  movable  support  brackets. 

Qualified  means  one  who,  by 
possession  of  a  recognized  degree, 
certificate,  or  professional  standing,  or 
who  by  extensive  knowledge,  training, 
and  experience,  has  successfully 
demonstrated  his/her  ability  to  solve  or 
resolve  problems  related  to  the  subject 
matter,  the  work,  or  the  project. 

Rated  load  means  the  manufacturer's 
specified  maximum  load  to  be  lifted  by 
a  hoist  or  to  be  applied  to  a  scaffold  or 
scaffold  component. 

Repair  bracket  scaffold  means  a 
supported  scaffold  consisting  of  a 
platform  supported  by  brackets  which 
are  secured  in  place  aroiuid  the 
circumference  or  perimeter  of  a 
chimney,  stack,  tank  or  other  supporting 
structure  by  one  or  more  wire  ropes 
placed  around  the  supporting  structure. 

Roof  bracket  scaffold  means  a  rooftop 
supported  scaffold  consisting  of  a 
platform  resting  on  angular-shaped 
supports. 

Runner  (ledger  or  ribbon)  means  the 
lengthwise  horizontal  spacing  or  bracing 
member  which  may  support  the  bearers. 

Scaffold  means  any  temporary 
elevated  platform  (supported  or 
suspended)  and  its  supporting  structure 
(including  points  of  anchorage),  used  for 
supporting  employees  or  materials  or 
both. 

Self-contained  adjustable  scaffold 
means  a  combination  supported  and 
suspension  scaffold  consisting  of  an 
adjustable  platform(s)  mounted  on  an 
independent  supporting  frame(s)  not  a 
part  of  the  object  being  worked  on,  and 
which  is  equipped  with  a  means  to 
permit  the  raising  and  lowering  of  the   - 
platform(s).  Such  systems  include 
rolling  roof  rigs,  rolling  outrigger 
systems,  and  some  masons'  adjustable 
supported  scaffolds. 

Shore  scaffold  means  a  supported 
scaffold  which  is  placed  against  a 
building  or  structure  and  held  in  place 
with  props. 

Single-point  adjustable  suspension 
scaffold  means  a  suspension  scaffold 
consisting  of  a  platform  suspended  by 
one  rope  from  an  overhead  support  and 
equipped  with  means  tcpermit  the 
movement  of  the  platform  to  desired 
work  levels. 

Single-pole  scaffold  means  a 
supported  scaffold  consisting  of  a 
platform(s)  resting  on  bearers,  the 


outside  ends  of  which  are  supported  on 
runners  secured  to  a  single  row  of  posts 
or  uprights,  and  the  inner  ends  of  which 
are  supported  on  or  in  a  structure  or 
building  wall. 

Stair  tower  (Scaffold  stairway/tower) 
means  a  tower  comprised  of  scaffold 
components  and  which  contains 
internal  stairway  units  and  rest 
platforms.  These  towers  are  used  to 
provide  access  to  scaffold  platforms  and 
other  elevated  points  such  as  floors  and 
roofs. 

Stall  load  means  the  load  at  which  the 
prime-mover  of  a  power-operated  hoist 
stalls  or  the  power  to  the  prime-mover 
is  automatically  disconnected. 

Step,  platform,  and  trestle  ladder 
scaffold  means  a  platform  resting 
directly  on  the  rungs  of  step  ladders  or 
trestle  ladders. 

Stilts  means  a  pair  of  poles  or  similar 
supports  with  raised  footrests,  used  to 
permit  walking  above  the  ground  or 
working  surface. 

Stonesetters'  multi-point  adjustable 
suspension  scaffold  means  a  continuous 
run  suspension  scaffold  designed  and 
used  for  stonesetters'  operations. 

Supported  scaffold  means  one  or 
more  platforms  supported  by  outrigger 
beams,  brackets,  poles,  legs,  uprights, 
posts,  frames,  or  similar  rigid  support. 

Suspension  scaffold  means  one  or 
more  platforms  suspended  by  ropes  or 
other  non-rigid  means  from  an  overhead 
structure(s). 

System  scaffold  means  a  scaffold 
consisting  of  posts  with  fixed 
connection  points  that  accept  runners, 
bearers,  and  diagonals  that  can  be 
interconnected  at  predetermined  levels. 

Tank  builders'  scaffold  means  a 
supported  scaffold  consisting  of  a 
platform  resting  on  brackets  that  are 
either  directly  attached  to  a  cylindrical 
tank  or  attached  to  devices  that  are 
attached  to  such  a  tank. 

Top  plate  bracket  scaffold  means  a 
scaffold  supported  by  brackets  that  hook 
over  or  are  attached  to  the  top  of  a  wall. 
This  type  of  scaffold  is  similar  to 
carpenters'  bracket  scaffolds  and  form 
scaffolds  and  is  used  in  residential 
construction  for  setting  trusses. 

Tube  and  coupler  scaffold  means  a 
supported  or  suspended  scaffold 
consisting  of  a  platform(s)  supported  by 
tubing,  erected  with  coupling  devices 
connecting  uprights,  braces,  bearers, 
and  runners. 

Tubular  welded  fratne  scaffold  (see 
"Fabricated  frame  scaffold"). 

Two-point  suspension  scaffold  (swing 
stage)  means  a  suspension  scaffold 
consisting  of  a  platform  supported  by 
hangers  (stirrups)  suspended  by  two. 
ropes  from  overhead  supports  and 
equipped  with  means  to  permit  the 
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raising  and  lowering  of  the  platform  to 
desired  work  levels. 

Unstable  objects  means  items  whose 
strength,  configuration,  or  lack  of 
stability  may  allow  them  to  become 
dislocated  and  shift  and  therefore  may 
not  properly  support  the  loads  imposed 
on  them.  Unstable  objects  do  not 
constitute  a  safe  base  support  for 
scaffolds,  platforms,  or  employees. 
Examples  include,  but  are  not  limited 
to,  barrels,  boxes,  loose  brick,  and 
concrete  blocks. 

Vertical  pickup  means  a  rope  used  to 
support  the  horizontal  rope  in  catenary 
scaffolds. 

(Vdy/civay  means  a  portion  of  a 
scaffold  platform  used  only  for  access 
and  not  as  a  work  level. 

Window  jack  scaffold  means  a 
platform  resting  on  a  bracket  or  jack 
which  projects  through  a  window 
opening. 

§  1926.451    Qeneral  requirements. 

This  section  does  not  apply  to  aerial 
lifts,  the  criteria  for  which  are  set  out 
exclusively  in  §  1926.453. 

(a)  Capacity  [1)  Except  as  provided  in 
paragraphs  (a)(2),  (a)(3),  (a)(4),  (a)(5)  and 
(g)  of  this  section,  each  scaffold  and 
scaffold  component  shall  be  capable  of 
supporting,  without  failure,  its  own 
weight  and  at  least  4  times  the 
maximum  intended  load  applied  or 
transmitted  to  it. 

(2)  Direct  coimections  to  roofs  and 
floors,  and  counterweights  used  to     *^ 
balance  adjustable  suspension  scaffolds, 
shall  be  capable  of  resisting  at  least  4 
times  the  tipping  moment  imposed  by 
the  scaffold  operating  at  either  the  rated 
load  of  the  hoist,  or  1.5  (minimum) 
times  the  tipping  moment  imposed  by 
the  scaffold  operating  at  the  stall  load  of 
the  hoist,  whichever  is  greater. 

(3)  Each  suspension  rope,  including 
connecting  hardware,  used  on  non- 
adjustable  suspension  scaffolds  shall  be 
capable  of  supporting,  without  failure, 
at  least  6  times  the  maximum  intended 
load  applied  or  transmitted  to  that  rope. 

(4)  Each  suspension  rope,  including 
connecting  hardware,  used  on 
adjustable  suspension  scaffolds  shall  be 
capable  of  supporting,  without  failure, 
al  least  6  times  the  maximum  intended 
load  applied  or  transmitted  to  that  rope 
with  the  scaffold  operating  at  either  the 
rated  load  of  the  hoist,  or  2  (minimum) 
times  the  stall  load  of  the  hoist, 
whichever  is  greater. 

(5)  The  stall  load  of  any  scaffold  hoist 
shall  not  exceed  3  times  its  rated  load. 

(6)  Scaffolds  shall  be  designed  by  a 
qualified  person  and  shall  be 
constructed  and  loaded  in  accordance 
with  that  design.  Non-mandatory 
Appendix  A  to  this  subpart  contains 


examples  of  criteria  that  will  enable  an 
employer  to  comply  with  paragraph  (a) 
of  this  section. 

(b")  Scaffold  platform  construction.  (1) 
Each  platform  on  all  working  levels  of 
scaffolds  shall  be  fully  planked  or 
decked  between  the  front  uprights  and 
the  guardrail  supports  as  follows: 

(i)  Each  platform  unit  (e.g.,  scaffold 
plank,  fabricated  plank,  fabricated  deck, 
or  fabricated  platform)  shall  be  installed 
so  that  the  space  between  adjacent  units 
and  the  space  between  the  platform  and 
the  uprights  is  no  more  than  1  inch  (2.5 
cm)  wide,  except  where  the  employer 
can  demonstrate  that  a  wider  space  is 
necessary  (for  example,  to  fit  around 
uprights  when  side  brackets  are  used  to 
extend  the  width  of  the  platform). 

(ii)  Where  the  employer  makes  the 
demonstration  provided  for  in 
paragraph  (b)(l)(i)  of  this  section,  the 
platform  shall  be  planked  or  decked  as 
fully  as  possible  and  the  remaining  open 
space  between  the  platform  and  the 
uprights  shall  not  exceed  9V2  inches 
(24.1  cm). 

Exception  to  paragraph  (b)(1):  The 
requirement  in  paragraph  (b)(1)  to 
provide  full  planking  or  decking  does 
not  apply  to  platforms  used  solely  as 
walkways  or  solely  by  employees 
performing  scaffold  erection  or 
dismantling.  In  these  situations,  only 
the  planking  that  the  employer 
establishes  is  necessary  to  provide  safe 
working  conditions  is  required. 

(2)  Except  as  provided  in  paragraphs 
(b)(2)(i)  and  (b)(2)(ii)  of  this  section, 
each  scaffold  platform  and  walkway 
shall  be  at  least  18  inches  (46  cm)  wide. 

(i)  Each  ladder  jack  scaffold,  top  plate 
bracket  scaffold,  roof  bracket  scaffold, 
and  pump  jack  scaffold  shall  be  at  least 
12  inches  (30  cm)  wide.  There  is  no 
minimum  width  requirement  for 
boatswains'  chairs. 

(ii)  Where  scaffolds  must  be  used  in 
areas  that  the  employer  can  demonstrate 
are  so  narrow  that  platforms  and 
walkways  cannot  be  at  least  18  inches 
(46  cm)  wide,  such  platforms  and 
walkways  shall  be  as  wide  as  feasible, 
and  employees  on  those  platforms  and 
walkways  shall  be  protected  from  fall 
hazards  by  the  use  of  guardrails  and/or 
personal  fall  arrest  systems. 

(3)  Except  as  provided  in  paragraphs 
(b)(3)  (i)  and  (ii)  of  this  section,  the  front 
edge  of  all  platforms  shall  not  be  more 
than  14  inches  (36  cm)  from  the  face  of 
the  work,  unless  guardrail  systems  are 
erected  along  the  front  edge  and/or 
personal  fall  arrest  systems  are  used  in 
accordance  with  paragraph  (g)  of  this 
section  to  protect  employees  from 
falling. 


(i)  The  maximum  distance  from  the 
face  for  outrigger  scaffolds  shall  be  3 
inches  (8  cm); 

(ii)  The  maximum  distance  from  the 
face  for  plastering  and  lathing 
operations  shall  be  18  inches  (46  cm). 

(4)  Each  end  of  a  platform,  unless 
cleated  or  otherwise  restrained  by  hooks 
or  equivalent  means,  shall  extend  over 
the  centerline  of  its  support  at  least  6 
inches  (15  cm). 

(5)(i)  Each  end  of  a  platform  10  feet 
or  less  in  length  shall  not  extend  over 
its  support  more  than  12  inches  (30  cm) 
unless  the  platform  is  designed  and 
installed  so  that  the  canti levered  portion 
of  the  platform  is  able  to  support 
employees  and/or  materials  without 
tipping,  or  has  guardrails  which  block 
employee  access  to  the  cantilevered 
end. 

(ii)  Each  platform  greater  than  10  feet 
in  length  shall  not  extend  over  its 
support  more  than  18  inches  (46  cm), 
unless  it  is  designed  and  installed  so 
that  the  cantilevered  portion  of  the 
platform  is  able  to  sup(>ort  employees 
without  tipping,  or  has  guardrails  which 
block  employee  access  to  the 
cantilevered  end. 

(6)  On  scaffolds  where  scaffold  planks 
are  abutted  to  create  a  long  platform, 
each  abutted  end  shall  rest  on  a  separate 
support  surface.  This  provision  does  not 
preclude  the  use  of  common  support 
members,  such  as  "T"  sections,  to 
support  abutting  planks,  or  hook  on 
platforms  designed  to  rest  on  common 
supports. 

(7)  On  scaffolds  where  platforms  are 
overlapped  to  create  a  long  platform,  the 
overlap  shall  occur  only  over  supports, 
and  shall  not  be  less  than  12  inches  (30 
cm)  unless  the  platforms  are  nailed 
together  or  otherwise  restrained  to 
prevent  movement. 

(8)  At  all  points  of  a  scaffold  where 
the  platform  changes  direction,  such  as 
turning  a  comer,  any  platform  that  rests 
on  a  bearer  at  an  angle  other  than  a  right 
angle  shall  be  laid  first,  and  platforms 
which  rest  at  right  angles  over  the  same 
bearer  shall  be  laid  second,  on  top  of  the 
first  platform. 

(9)  Wood  platforms  shall  not  be 
covered  with  opaque  finishes,  except 
that  platform  edges  may  be  covered  or 
marked  for  identification.  Platforms  may 
be  coated  periodically  with  wood 
preservatives,  fire-retardant  finishes, 
and  slip-resistant  finishes;  however,  the 
coating  may  not  obscure  the  top  or 
bottom  wood  surfaces.  - 

(10)  Scaffold  components 
manufactured  by  different 
manufacturers  shall  not  be  intermixed 
unless  the  components  fit  together 
vtrithout  force  and  the  scaffold's 
structural  integrity  is  maintained  by  the 
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user.  Scaffold  components 
manufactured  by  different 
manufacturers  shall  not  be  modified  in 
order  to  intermix  them  unless  a 
competent  person  determines  the 
resulting  scaffold  is  structurally  sound. 

(11)  Scaffold  components  made  of 
dissimilar  metals  shall  not  be  used 
together  unlesi  a  competent  person  has 
determined  thit  galvanic  action  will  not 
reduce  the  strength  of  any  component  to 
a  level  below  t|iat  required  by  paragraph 
{a)(l)  of  this  s^ion. 

(c)  Criteria  fpr  supported  scaffolds.  (1) 
Supported  sca^olds  with  a  hei^t  to 
base  width  (including  outrigger 
supports,  if  used)  ratio  of  more  than  four 
to  one  (4:1)  shi  ill  be  restrained  from 
tipping  by  guying,  tying,  bracing,  or 
equivalent  metns,  as  follows: 

(i)  Guys,  tie^,  and  braces  shall  be 
installed  at  looations  where  horizontal 
members  support  both  inner  and  outer 
legs. 

(ii)  Guys,  tie^,  and  braces  shall  be 
installed  accoijding  to  the  scaffold 
manufacturer's  recommendations  or  at 
the  closest  honzontal  member  to  the  4:1 
height  and  be  repeated  vertically  at 
locations  of  horizontal  members  every 
20  feet  (6.1  m)ior  less  thereafter  for 
scaffolds  3  fee^  (0.91  m)  wide  or  less, 
and  every  26  fi^et  (7.9  m)  or  less 
thereafter  for  scaffolds  greater  than  3 
feet  (0.91  m)  wide.  The  top  guy,  tie  or 
brace  of  completed  scaffolds  shall  be 
placed  no  further  than  the  4:1  height 
from  the  top.  $uch  guys,  ties  and  braces 
shall  be  installed  at  each  end  of  the 
scaffold  and  al  horizontal  intervals  not 
to  exceed  30  f^et  (9.1  m)  (measured  from 
one  end  [not  both]  towards  the  other). 

(iii)  Ties,  guVs,  braces,  or  outriggers 
shall  be  used  tp  prevent  the  tipping  of 
supported  scaffolds  in  all  circumstances 
where  an  ecceptric  load,  such  as  a 
cantilevered  Work  platform,  is  applied 
or  is  transmitted  to  the  scaffold. 

(2)  Supported  scaffold  poles,  legs, 
posts,  frames,  md  uprights  shall  bear  on 
base  plates,  mud  sills  or  other  adequate 
firm  foundatidn. 

(i)  Footings  ihall  be  level,  soimd, 
rigid,  and  cap)  ible  of  supporting  the 
loaded  scaffoli  i  without  settling  or 
displacement. 

(ii)  Unstably  objects  shall  not  be  used 
to  support  scaffolds  or  platform  units. 

(iii)  Unstable  objects  shall  not  be  used 
as  working  platforms. 

(iv)  Front-end  loaders  and  similar 
pieces  of  equipment  shall  not  be  used  to 
support  scaffold  platforms  unless  they 
have  been  specifically  designed  by  the 
manufacturer  for  such  use. 

(v)  Fork-lifti  shall  not  be  used  to 
support  scaffo  d  platforms  unless  the 
entire  platforr  i  is  attached  to  the  fork 
and  the  fork-li  ft  is  not  moved 


horizontally  while  the  platform  is 
occupied. 

(3)  Supported  scaffold  poles,  legs, 
posts,  frames,  and  uprights  shall  be  ♦ 
plimib  and  braced  to  prevent  swaying 
and  displacement. 

(d)  Criteria  for  suspension  scaffolds. 
(1)  All  suspension  scaffold  support 
devices,  such  as  outrigger  beams, 
cornice  hooks,  parapet  clamps,  and 
similar  devices,  shall  rest  on  surfaces 
capable  of  supporting  at  least  4  times 
the  load  imposed  on  them  by  the 
scaffold  operating  at  the  rated  load  of 
the  hoist  (or  at  least  1.5  times  the  load 
imposed  on  them  by  the  scaffold  at  the 
stall  capacity  of  the  hoist,  whichever  is 
greater). 

.  (2)  Suspension  scaffold  outrigger 
beams,  when  used,  shall  be  made  of 
stmctural  metal  or  equivalent  strength 
material,  and  shall  be  restrained  to 
prevent  movement. 

(3)  The  inboard  ends  of  suspension 
scaffold  outrigger  beams  shall  be 
stabilized  by  bolts  or  other  direct 
connections  to  the  floor  or  roof  deck,  or 
they  shall  have  their  inboard  ends 
stabilized  by  counterweights,  except 
masons'  multi-point  adjustable 
suspension  scaffold  outrigger  beams 
shall  not  be  stabilized  by 
counterweights. 

(i)  Before  the  scaffold  is  used,  direct 
connections  shall  be  evaluated  by  a 
competent  person  who  shall  confirm, 
based  on  the  evaluation,  that  the 
supporting  surfaces  are  capable  of 
supporting  the  loads  to  be  imposed.  In 
addition,  masons'  multi-point  adjustable 
suspension  scaffold  connections  shall 
be  designed  by  an  engineer  experienced 
in  such  scaffold  design. 

(ii)  Counterweights  shall  be  made  of 
non-flowable  material.  Sand,  gravel  and 
similar  materials  that  can  be  easily 
dislocated  shall  not  be  used  as 
counterweights. 

(iii)  Only  those  items  specifically 
designed  as  counterweights  shall  be 
used  to  counterweight  scaffold  systems. 
Construction  materials  such  as,  but  not 
limited  to,  masonry  units  and  rolls  of 
roofing  felt,  shall  not  be  used  as 
counterweights. 

(iv)  Counterweights  shall  be  secured 
by  mechanical  means  to  the  outrigger 
beams  to  prevent  accidental 
displacement. 

(v)  Counterweights  shall  not  be 
removed  from  an  outrigger  beam  until 
the  scaffold  is  disassembled. 

(vi)  Outrigger  beams  which  are  not 
stabilized  by  bolts  or  other  direct 
connections  to  the  floor  or  roof  deck 
shall  be  secured  by  tiebacks. 

(vii)  Tiebacks  shall  be  equivalent  in 
strength  to  the  suspension  ropes. 


(viii)  Outrigger  beams  shall  be  placed 
perpendicular  to  its  bearing  support 
(usually  the  face  of  the  building  or 
structure).  However,  where  the 
employer  can  demonstrate  that  it  is  not 
possible  to  place  an  outrigger  beam 
perpendicular  to  the  face  of  the  building 
or  structure  because  of  obstructions  that 
cannot  be  moved,  the  outrigger  beam 
may  be  placed  at  some  other  angle, 
provided  opposing  angle  tiebacks  are 
used. 

(ix)  Tiebacks  shall  be  secured  to  a 
structurally  sound  anchorage  on  the 
building  or  structure.  Sound  anchorages 
include  structural  members,  but  do  not 
include  standpipes,  vents,  other  piping 
systems,  or  electrical  conduit. 

(x)  Tiebacks  shall  be  installed 
perpendicular  to  the  face  of  the  building 
or  structure,  or  opposing  angle  tiebacks 
shall  be  installed.  Single  tiebacks 
installed  at  an  angle  are  prohibited. 

(4)  Suspension  scaffold  outrigger 
beams  shall  be: 

(i)  Provided  with  stop  bolts  or 
shackles  at  both  ends; 

(ii)  Securely  fastened  together  with 
the  flanges  turned  out  when  channel 
iron  beams  are  used  in  place  of  I-beams; 

(iii)  Installed  with  all  bearing 
supports  perpendicular  to  the  beam 
center  line; 

(iv)  Set  and  maintained  with  the  web 
in  a  vertical  position;  and 

(v)  When  an  outrigger  beam  is  used, 
the  shackle  or  clevis  with  which  the 
repe  is  attached  to  the  outrigger  beam 
shall  be  placed  directly  over  the  center 
line  of  the  stirrup. 

(5)  Suspension  scaffold  support 
devices  such  as  cornice  hooks,  roof 
hooks,  roof  irons,  parapet  clamps,  or 
similar  devices  shall  be: 

(i)  Made  of  steel,  wrought  iron,  or 
materials  of  equivalent  strength; 

(ii)  Supported  by  bearing  blocks;  and 

(iii)  Secured  against  movement  by 
tiebacks  installed  at  right  angles  to  the 
face  of  the  building  or  structure,  or 
opposing  angle  tiebacks  shall  be 
installed  and  secured  to  a  structurally 
sound  point  of  anchorage  on  the 
building  or  structure.  Sound  points  of 
anchorage  include  structural  members, 
but  do  not  include  standpipes,  vents, 
other  piping  systems,  or  electrical 
conduit. 

(iv)  Tiebacks  shall  be  equivalent  in 
strength  to  the  hoisting  rope. 

(6)  When  winding  drum  hoists  are 
used  on  a  suspension  scaffold,  they 
shall  contain  not  less  than  four  wraps  of 
the  suspension  rope  at  the  lowest  point 
of  scaffold  travel.  When  other  types  of 
hoists  are  used,  the  suspension  ropes 
shall  be  long  enough  to  allow  the 
scaffold  to  be  lowered  to  the  level  below 
without  the  rope  end  passing  through 
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the  hoist,  or  the  rope  end  shall  be 
configured  or  provided  with  means  to 
prevent  the  end  from  passing  through 
the  hoist. 

(7)  The  use  of  repaired  .wire  rope  as 
suspension  rope  is  prohibited. 

(8)  Wire  suspension  ropes  shall  not  be 
joined  together  except  through  the  use 
of  eye  splice  thimbles  connected  with 
shackles  or  coverplates  and  bolts. 

(9)  The  load  end  of  wire  suspension 
ropes  shall  be  equipped  with  proper 
size  thimbles  and  seciu«d  by 
eyesplicing  or  equivalent  means. 

(10)  Ropes  shall  be  inspected  for 
defects  by  a  competent  person  prior  to 
each  workshift  and  after  every 
occurrence  which  could  affect  a  rope's 
integrity.  Ropes  shall  be  replaced  if  any 
of  the  following  conditions  exist: 

(i)  Any  physical  damage  which 
impairs  the  function  and  strength  of  the 
rope. 

(ii)  Kinks  that  might  impair  the 
trackiiig  or  wrapping  of  rope  around  the 
dnun(s)  or  sheave(s). 

(iii)  Six  randomly  distributed  broken 
wires  in  one  rope  lay  or  three  broken 
wires  in  one  strand  in  one  rope  lay. 

(iv)  Abrasion,  corrosion,  scrubbing, 
flattening  or  peening  causing  loss  of 
more  than  one-third  of  the  original 
diameter  of  the  outside  wires. 

(v)  Heat  damage  caused  by  a  torch  or 
any  damage  caused  by  contact  with 
electrical  wires. 

(vi)  Evidence  that  the  secondary  brake 
has  been  activated  during  an  overspeed 
condition  and  has  engaged  the 
suspension  rope. 

(11)  Swageci  attachments  or  spliced 
eyes  on  wire  suspension  ropes  shall  not 
be  used  unless  they  are  made  by  the 
wire  rope  manufacturer  or  a  qualified 
person. 

(12)  When  wire  rope  clips  are  used  on 
suspension  scaffolds: 

(i)  There  shall  be  a  minimum  of  3 
wire  rope  clips  installed,  with  the  clips 
a  minimum  of  6  rope  diameters  apart; 

(ii)  Clips  shall  be  installed  according 
to  the  manufactiu^r's  recommendations; 

(iii)  Clips  shall  be  retightened  to  the 
manufacturer's  recommendations  after 
the  initial  loading; 

(iv)  Clips  shall  oe  inspected  and 
retightened  to  the  manufacturer's 
recommendations  at  the  start  of  each 
workshift  thereafter; 

(v)  U-bolt  clips  shall  not  be  used  at 
the  point  of  suspension  for  any  scaffold 
hoist; 

(vi)  When  U-boU  clips  are  used,  the 
U-bolt  shall  be  placed  over  the  dead  end 
of  the  rope,  and  the  saddle  shall  be 
placed  oyer  the  live  end  of  the  rope. 

(13)  Suspension  scaffold  power- 
operated  hoists  and  manual  hoists  shall 
be  tested  and  listed  by  a  qualified 
testing  laboratory. 


(14)  Gasoline-powered  equipment  and 
hoists  shall  not  be  used  on  suspension 
scaffolds. 

(15)  Gears  and  brakes  of  power- 
operated  hoists  used  on  suspension 
scaffolds  shall  be  enclosed. 

(16)  In  addition  to  the  normal 
operating  brake,  suspension  scaffold 
power-operated  hoists  and  manually 
operated  hoists  shall  have  a  braking 
device  or  locking  pawl  which  engages 
automatically  when  a  hoist  makes  either 
of  the  following  uncontrolled 
movements:  an  instantaneous  change  in 
momentum  or  an  accelerated  overspeed. 

(17)  Manually  operated  hoists  shall 
require  a  positive  crank  force  to 
descend. 

(18)  Two-point  and  multi-point 
suspension  scaffolds  shall  be  tied  or 
otherwise  secured  to  prevent  them  from 
swaying,  as  determined  to  be  necessary 
based  on  an  evaluation  by  a  competent 
person.  Window  cleaners'  anchors  shall 
not  be  used  for  this  purpose. 

(19)  Devices  whose  sole  function  is  to 
provide  emergency  escape  and  rescue 
shall  not  be  used  as  working  platforms. 
This  provision  does  not  preclude  the 
use  of  systems  which  are  designed  to 
function  both  as  suspension  scaffolds 
and  emergency  systems. 

(e)  Access.  This  paragraph  applies  to 
scaffold  access  for  all  employees.  Access 
requirements  for  employees  erecting  or 
dismantling  supported  scaffolds  are 
specifically  addressed  in  paragraph 
(e)(9)  of  this  section. 

(1)  When  scaffold  platforms  are  more 
than  2  feet  (0.6  m)  above  or  below  a 
point  of  access,  portable  ladders,  hook- 
on  ladders,  attachable  ladders,  stair 
towers  (scaffold  stairways/towers), 
stairway-type  ladders  (such  as  ladder 
stands),  ramps,  walkways,  integral 
prefabricated  scaffold  access,  or  direct 
access  from  another  scaffold,  structure, 
personnel  hoist,  or  similar  surface  shall 
be  used.  Crossbraces  shall  not  be  used 
as  a  means  of  access. 

(2)  Portable,  hook-on,  and  attachable 
ladders  (Additional  requirements  for  the 
proper  construction  and  use  of  portable 
ladders  are  contained  in  subpart  X  of 
this  part — Stairways  and  Ladders): 

(i)  Portable,  hook-on,  and  attachable 
ladders  shall  be  positioned  so  as  not  to 
tip  the  scaffold; 

(ii)  Hook-on  and  attachable  ladders 
shall  be  positioned  so  that  their  bottom 
rung  is  not  more  than  24  inches  (61  cm) 
above  the  scaffold  supporting  level; 

(iii)  When  hook-on  and  attachable 
ladders  are  used  on  a  supported  scaffold 
more  than  35  feet  (10.7  m)  high,  they 
shall  have  rest  platforms  at  35-foot  (10.7 
m)  maximum  vertical  intervals. 


(iv)  Hook-on  and  attachable  ladders 
shall  be  specifically  designed  for  use 
with  the  type  of  scaffold  used; 

(v)  Hook-on  and  attachable  ladders 
shall  have  a  minimum  rung  length  of 
ll'/i  inches  (29  cm);  and 

(vi)  Hook-on  and  attachable  ladders 
shall  have  uniformly  spaced  rungs  with 
a  maximiun  spacing  between  nmgs  of 
16'/4  inches. 

(3)  Stairway-type  ladders  shall: 
(i)  Be  positioned  such  that  their 

bottom  step  is  not  more  than  24  inches 
(61  cm)  above  the  scaffold  supporting 
level; 

(ii)  Be  provided  with  rest  platforms  at 
12  foot  (3.7  m)  maximum  vertical 
intervals; 

(iii)  Have  a  minimum  step  width  of  16 
inches  (41  cm),  except  that  mobile 
scaffold  stairway-type  ladders  shall 
have  a  minimum  step  width  of  11% 
inches  (30  cm);  and 

(iv)  Have  slip-resistant  treads  on  all 
steps  and  landings. 

(4)  Stairtowers  (scaffold  stairway/ 
towers)  shall  be  positioned  such  that 
their  bottom  step  is  not  more  than  24 
inches  (61  cm.)  above  the  scaffold 
supporting  level. 

(i)  A  stairrail  consisting  of  a  toprail 
and  a  midrail  shall  be  provided  on  each 
side  of  each  scaffold  stairway. 

(ii)  The  toprail  of  each  stairrail  system 
shall  also  be  capable  of  serving  as  a 
handrail,  unless  a  separate  handrail  is 
provided. 

(iii)  Handrails,  and  toprails  that  serve 
as  handrails,  shall  provide  an  adequate 
handhold  for  employees  grasping  them 
to  avoid  falling. 

(iv)  Stairrail  systems  and  handrails 
shall  be  surfaced  to  prevent  injury  to 
employees  from  punctures  or 
lacerations,  and  to  prevent  snagging  of 
clothing. 

(v)  The  ends  of  stairrail  systems  and 
handrails  shall  be  constructed  so  that 
they  do  not  constitute  a  projection 
hazard. 

(vi)  Handrails,  and  toprails  that  are 
used  as  handrails,  shall  be  at  least  3 
inches  (7.6  cm)  from  other  objects. 

(vii)  Stairrails  shall  be  not  less  than  28 
inches  (71  cm)  nor  more  than  37  inches 
(94  cm)  from  the  upper  surface  of  the 
stairrail  to  the  surface  of  the  tread,  in 
line  with  the  face  of  the  riser  at  the 
forward  edge  of  the  tread. 

(viii)  A  landing  platform  at  least  18 
inches  (45.7  cm)  wide  by  at  least  18 
inches  (45.7  cm)  long  shall  be  provided 
at  each  level. 

(ix)  Each  scaffold  stairway  shall  be  at 
least  18  inches  (45.7  cm)  wide  between 
stairrails. 

(x)  Treads  and  landings  shall  have 
slip-resistant  surfaces. 
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(xiii)  Riser 
within  V*  inc. 
of  stairs.  Grea 
height  are  all 


(xi)  Stairways  shall  be  installed 
between  40  degrees  and  60  degrees  firom 
the  horizontair 

(xii)  Guardriils  meeting  the 
requirements  ^f  paragraph  (g)(4)  of  this 
section  shall  be  provided  on  the  open 
sides  and  end^  of  each  landing. 

eight  shall  be  uniform, 
,  (0.6  cm)  for  each  flight 
r  variations  in  riser 
ed  for  the  top  and 
botFom  steps  df  the  entire  system,  not 
for  each  flight  of  stairs. 

(xiv)  Tread  depth  shall  be  uniform, 
within  V4  inch,  for  each  flight  of  stairs. 

(5)  Ramps  ajid  walkways,  (i)  Ramps 
and  walkway^  6  feet  (1.8  ra)  or  more 
above  lower  levels  shall  have  guardrail 
systems  which  comply  with  subpart  M 
of  this  part — IfeU  Protection; 

(ii)  hfo  ramp  or  walkway  shall  be 
inclined  more  than  a  slope  of  one  (1) 
vertical  to  thr^e  (3)  horizontal  (20 
degrees  above  the  horizontal). 

(lii)  If  the  slppe  of  a  ramp  or  a 
walkway  is  stieper  than  one  (1)  vertical 
in  eight  (8)  hwizontal,  the  ramp  or 
walkway  shall  have  cleats  not  more  than 
fourteen  (14)  ihches  (35  cm)  apart  which 
are  securely  f^tened  to  the  planks  to 
provide  footing. 

(6)  Integral  prefabricated  scaffold 
access  frames  shall: 

(i)  Be  specifically  designed  and 
constructed  fqr  use  as  ladder  rungs; 
ng  length  of  at  least  8 


(ii)  Have  a 
inches  (20  cm) 

(iii)  Not  be  i 
when  rungs  a^ 


ised  as  work  platforms 
less  than  llVz  inches  in 
length,  unless' each  affected  employee 
uses  fall  protection,  or  a  positioning 
device,  which  complies  with 
§  1926.502; 

(iv)  Be  uniformly  spaced  within  each 
frame  section; 


Insulted  lines 
vdltage 


Less  than  300 
More  than  50 


volts 


Ic 


Less  ttian  50  kv 
More  than  50  Ic ' 


(v)  Be  provided  with  rest  platforms  at 
35-foot  (10.7  m)  maximum  vertical 
intervals  on  all  supported  scaffolds 
more  than  35  feet  (10.7  m)  high;  and 

(vi)  Have  a  maximum  spacing 
between  rungs  of  I6V4  inches  (43  cm). 
Non-uniform  rung  spacing  caused  by 
joining  end  frames  together  is  allowed, 
provided  the  resulting  spacing  does  not 
exceed  16%  inches  (43  cm). 

(7)  Steps  and  rungs  of  ladder  and 
stairway  type  access  shall  line  up 
vertically  with  each  other  between  rest 
platforms. 

(8)  Direct  access  to  or  from  another 
surface  shall  be  used  only  when  the 
scaffold  is  not  more  than  14  inches  (36 
an)  horizontally  and  not  more  than  24 
inches  (61  cm)  vertically  from  the  other 
surface. 

(9)  Effective  September  2, 1997, 
access  for  employees  erecting  or 
dismantling  supported  scaffolds  shall  be 
in  accordance  with  the  following: 

(i)  The  employer  shall  provide  safe 
means  of  access  for  each  employee 
erecting  or  dismantling  a  scaffold  where 
the  provision  of  safe  access  is  feasible 
and  does  not  create  a  greater  hazard. 
The  employer  shall  have  a  competent 
person  determine  whether  it  is  feasible 
or  would  pose  a  greater  hazard  to 
provide,  and  have  employees  use  a  safe 
means  of  access.  This  determination 
shall  be  based  on  site  conditions  and  the 
type  of  scaffold  being  erected  or 
dismantled. 

(ii)  Hook-on  or  attachable  laddera 
shall  be  installed  as  soon  as  scaff^old 
erection  has  progressed  to  a  point  that 
permits  safe  installation  and  use. 

(iii)  When  erecting  or  dismantling 
tubular  welded  fr^me  scaffolds,  (end) 
frames,  with  horizontal  members  that 


are  parallel,  level  and  are  not  more  than 
22  inches  apart  vertically  may  be  used 
as  climbing  devices  for  access,  provided 
they  are  erected  in  a  manner  that  creates 
a  usable  ladder  and  provides  good  hand 
hold  and  foot  space. 

(iv)  Cross  braces  on  tubular  welded 
frame  scaffolds  shall  not  be  used  as  a 
means  of  access  or  egress. 

(f)  Use.  (1)  Scaff^olds  and  scaffold 
components  shall  not  be  loaded  in 
excess  of  their  maximum  intended  loads 
or  rated  capacities,  whichever  is  less. 

(2)  The  use  of  shore  or  lean-to 
scaffolds  is  prohibited. 

(3)  Scaffolds  and  scaffold  components 
shall  be  inspected  for  visible  defects  by 
a  competent  person  before  each  work 
shift,  and  after  any  occurrence  which 
could  affect  a  scaffold's  structural 
integrity. 

(4)  Any  part  of  a  scaffold  damaged  or 
weakened  such  that  its  strength  is  less 
than  that  required  by  paragraph  (a)  of 
this  section  shall  be  imnibdiately 
repaired  or  replaced,  braced  to  meet 
those  provisions,  or  removed  from 
service  until  repaired. 

(5)  Scaffolds  shall  not  be  moved 
horizontally  while  employees  are  on 
them,  unless  they  have  been  designed 
by  a  registered  professional  engineer 
specifically  for  such  movement  or,  for 
mobile  scaffolds,  where  the  provisions 
of  §  1926.452(w)  are  followed. 

(6)  The  clearance  between  scaffolds 
and  power  lines  shall  be  as  follows: 
Scarfolds  shall  not  be  erected,  used, 
dismantled,  altered,  or  moved  such  that 
they  or  any  conductive  material  handled 
on  them  might  come  closer  to  exposed 
and  energized  power  lines  than  as 
follows: 


Minimum  distance 


3  feet  (0.9  M). 

10  ieet  (3.1  M)  plus  4.0  inches  (10  cm)  for  each  1 
kvover  50  kv. 


Alternatives 


2  times  the  length  of  the  line  insulator,  but  never 
less  than  10  feet  (3.1  m). 


UninsL  lated  lines 
vtittage 


Minimum  distance 


10  feet  (3.1  M). 

10  feet  (3.1  M)  plus  4.0  inches  (10  cm)  for  each  1 
kv  over  50  kv. 


Attematives 


2  times  the  length  of  the  line  insulator,  but  never 
less  than  10  feet  (3.1  m). 


Exception  to  paragraph  (b)(6): 

Scaffolds  and;  materials  may  be  closer  to 
power  lines  tl  lan  specified  above  where 
such  clearanc  b  is  necessary  for 
performance  of  work,  and  only  after  the 
utility  compa  ly,  or  electrical  system 
operator,  has  leen  notified  of  the  need 
to  work  close  •  and  the  utility  company, 
or  electrical  system  operator,  has 
deenergized  t  le  lines,  relocated  the 


lines,  or  installed  protective  coverings 
to  prevent  accidental  contact  with  the 


nnes. 


(7)  Scaffolds  shall  be  erected,  moved, 
dismantled,  or  altered  only  under  the 
supervision  and  direction  of  a 
competent  person  qualified  in  scaffold 
erection,  moving,  dismantling  or 
alteration.  Such  activities  shall  be 
performed  only  by  experienced  and 


trained  employees  selected  for  such 
work  by  the  competent  person. 

(8)  Employees  shall  be  prohibited 
from  working  on  scaffolds  covered  with 
snow,  ice,  or  other  slippery  material 
except  as  necessary  for  removal  of  such 
materials. 
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(9)  Where  swinging  loads  are  being 
hoisted  onto  or  near  scaff'olds  such  that 
the  loads  might  contact  the  scaffold,  tag 
lines  or  equivalent  measures  to  control 
the  loads  shall  be  used. 

(10)  Suspension  ropes  supporting 
adjustable  suspension  scaffolds  shall  be 
of  a  diameter  large  enough  to  provide 
sufficient  surface  area  for  the 
functioning  of  brake  and  hoist 
mechanisms. 

(11)  Suspension  ropes  shall  be 
shielded  from  heat-producing  processes. 
When  acids  or  other  corrosive 
substances  are  used  on  a  scaffold,  the 
ropes  shall  be  shielded,  treated  to 
protect  against  the  corrosive  substances, 
or  shall  be  of  a  material  that  will  not  be 
damaged  by  the  substance  being  used. 

(12)  Work  on  or  from  scaffolds  is 
prohibited  during  storms  or  high  winds 
unless  a  competent  person  has 
determined  that  it  is  safe  for  employees 
to  be  on  the  scaffold  and  those 
employees  are  protected  by  a  personal 
fall  arrest  system  or  wind  screens.  Wind 
screens  shall  not  be  used  unless  the 
scaffold  is  secured  against  the 
anticipated  wind  forces  imposed. 

(13)  Debris  shall  not  be  allowed  to 
accumulate  on  platforms. 

(14)  Makeshitt  devices,  such  as  but 
not  limited  to  boxes  and  barrels,  shall 
not  be  used  on  top  of  scaffold  platforms 
to  increase  the  working  level  height  of 
employees. 

(15)  Ladders  shall  not  be  used  on 
scaffolds  to  increase  the  working  level 
height  of  employees,  except  on  large 
area  scaffolds  where  employers  have 
satisfied  the  following  criteria: 

(i)  When  the  ladder  is  placed  against 
a  structure  which  is  not  a  part  of  the 
scaffold,  the  scaffold  shall  be  secured 
against  the  sideways  thrust  exerted  by 
the  ladder; 

(ii)  The  platform  units  shall  be 
secured  to  the  scaffold  to  prevent  their 
movement; 

(iii)  The  ladder  legs  shall  be  on  the 
same  platform  or  other  means  shall  be 
provided  to  stabilize  the  ladder  against 
unequal  platform  deflection,  and 

(iv)  The  ladder  legs  shall  be  secured 
to  prevent  them  from  slipping  or  being 
pushed  off  the  platform. 

(16)  Platforms  shall  not  deflect  more 
than  Veo  of  the  span  when  loaded. 

(17)  To  reduce  the  possibility  of 
welding  current  arcing  through  the 
suspension  wire  rope  when  performing 
welding  from  suspended  scaffolds,  the 
following  precautions  shall  be  taken,  as 
applicable: 

(i)  An  insulated  thimble  shall  be  used 
to  attach  each  suspension  wire  rope  to 
its  hanging  support  (such  as  cornice 
hook  or  outrigger).  Excess  suspension 
wire  rope  and  any  additional 


independent  lines  from  grounding  shall 
be  insulated; 

(ii)  The  suspension  wire  rope  shall  be 
covered  with  insulating  material 
extending  at  least  4  feet  (1.2  m)  above 
the  hoist.  If  there  is  a  tail  line  below  the 
hoist,  it  shall  be  insulated  to  prevent 
contact  with  the  platform.  The  portion 
of  the  tail  line  that  hangs  free  below  the 
scaffold  shall  be  guided  or  retained,  or 
both,  so  that  it  does  not  become 
grounded; 

(iii)  Each  hoist  shall  be  covered  with 
insulated  protective  covers; 

(iv)  In  addition  to  a  work  lead 
attachment  required  by  the  welding 
process,  a  grounding  conductor  shall  be 
connected  from  the  scaffold  to  the 
structure.  The  size  of  this  conductor 
shall  be  at  least  the  size  of  the  welding 
process  work  lead,  and  this  conductor 
shall  not  be  in  series  with  the  welding 
process  or  the  work  piece; 

(v)  If  the  scaffold  grounding  lead  is 
disconnected  at  any  time,  the  welding 
machine  shall  be  shut  off;  and 

(vi)  An  active  welding  rod  or 
uninsulated  welding  lead  shall  not  be 
allowed  to  contact  the  scaff^old  or  its 
suspension  system. 

(g)  Fall  protection.  (1)  Each  employee 
on  a  scaffold  more  than  10  feet  (3.1  m) 
above  a  lower  level  shall  be  protected 
from  falling  to  that  lower  level. 
Paragraphs  (g)(1)  (i)  through  (vii)  of  this 
section  establish  the  types  of  fall 
protection  to  be  provided  to  the 
employees  on  each  type  of  scaffold. 
Paragraph  (g)(2)  of  this  section 
addresses  fall  protection  for  scaffold 
erectors  and  dismantlers. 

Note  to  paragraph  (g)(1):  The  fall 
protection  requirements  for  employees 
installing  suspension  scaffold  support 
systems  on  floors,  roofs,  and  other  elevated 
surfaces  are  set  forth  in  subpart  M  of  this 
part. 

(i)  Each  employee  on  a  boatswains' 
chair,  catenary  scaffold,  float  scaffold, 
needle  beam  scaffold,  or  ladder  jack 
scaffold  shall  be  protected  by  a  personal 
fall  arrest  system; 

(ii)  Each  employee  on  a  single-point 
or  two-point  adjustable  suspension 
scaffold  shall  be  protected  by  both  a 
personal  fall  arrest  system  and  guardrail 
system; 

(iii)  Each  employee  on  a  crawling 
board  (chicken  ladder)  shall  be 
protected  by  a  personal  fall  arrest 
system,  a  guardrail  system  (with 
minimum  200  pound  toprail  capacity), 
or  by  a  three-fourth  inch  (1.9  cm) 
diameter  grabline  or  equivalent 
handhold  securely  fastened  beside  each 
crawling  board; 

(iv)  Each  employee  on  a  self- 
contained  adjustable  scaffold  shall  be 


protected  by  a  guardrail  system  (with 
minimum  200  pound  toprail  capacity) 
when  the  platform  is  supported  by  the 
frame  structure,  and  by  both  a  personal 
fall  arrest  system  and  a  guardrail  system 
(with  minimum  200  pound  toprail 
capacity)  when  the  platform  is 
supported  by  ropes; 

(v)  Each  employee  on  a  walkway 
located  within  a  scaffold  shall  be 
protected  by  a  guardrail  system  (with 
minimum  200  pound  toprail  capacity) 
installed  within  9V2  inches  (24.1  cm)  of 
and  along  at  least  one  side  of  the 
walkway. 

(vi)  Each  employee  performing 
overhand  bricklaying  operations  from  a 
supported  scafTold  shall  be  protected 
from  falling  from  all  open  sides  and 
ends  of  the  scaffold  (except  at  the  side 
next  to  the  wall  being  laid)  by  the  use 
of  a  personal  fall  arrest  system  or 
guardrail  system  (with  minimum  200 
pound  toprail  capacity). 

(vii)  For  all  scaffolds  not  otherwise 
specified  in  paragraphs  (g)(l)(i)  through 
(g)(l)(vi)  of  this  section,  each  employee 
shall  be  protected  by  the  use  of  personal 
fall  arrest  systems  or  guardrail  systems 
meeting  the  requirements  of  paragraph 
(g)(4)  of  this  section. 

(2)  Effective  September  2, 1997,  the 
employer  shall  have  a  competent  person 
determine  the  feasibility  and  safety  of 
providing  fall  protection  for  employees 
erecting  or  dismantling  supported 
scaffolds.  Employers  are  required  to 
provide  fall  protection  for  employees 
erecting  or  dismantling  supported 
scaffolds  where  the  installation  and  use 
of  such  protection  is  feasible  and  does 
not  create  a  greater  hazard. 

(3)  In  addition  to  meeting  the 
requirements  of  §  1926.502(d),  personal 
fall  arrest  systems  used  on  scaffolds 
shall  be  attached  by  lanyard  to  a  vertical 
lifeline,  horizontal  lifeline,  or  scaffold 
structural  member.  Vertical  lifelines 
shall  not  be  used  when  overhead 
components,  such  as  overhead 
protection  or  additional  platform  levels, 
are  part  of  a  single-point  or  two-point 
adjustable  suspension  scaffold. 

(i)  When  vertical  lifelines  are  used, 
they  shall  be  fastened  to  a  fixed  safe 
point  of  anchorage,  shall  be 
independent  of  the  scaffold,  and  shall 
be  protected  from  sharp  edges  and 
abrasion.  Safe  points  of  anchorage 
include  structural  members  of 
buildings,  but  do  not  include 
standpipes,  vents,  other  piping  systems, 
electrical  conduit,  outrigger  beams,  or 
counterweights. 

(ii)  When  horizontal  lifelines  are 
used,  they  shall  be  secured  to  two  or 
more  structural  members  of  the  scaffold, 
or  they  may  be  looped  around  both 
suspension  and  independent 
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suspension  l^es  (on  scaffolds  so 
equipped)  ab^ve  the  hoist  and  brake 
attached  to  the  end  of  the  scaffold.    ' 
Horizontal  lifelines  shall  not  be  attached 
only  to  the  suspension  ropes. 

(iii)  When  lanyards  are  connected  to 
horizontal  lifelines  or  structural 
members  on  •  single-point  or  two-point 
adjustable  suspension  scaffold,  the 
scaffold  shall  be  equipped  with 
additional  independent  support  lines 
and  automatic  locking  devices  capable 
of  stopping  the  fall  of  the  scaffold  in  the 
event  one  or  both  of  the  suspension 
ropes  fiail.  Thk  independent  support 
lines  shall  be  equal  in  number  and 
strength  to  the  suspension  ropes. 

(iv)  Vertical  lifelines,  inde{>endent 
support  lines^  and  suspension  ropes 
shall  not  be  attached  to  each  other,  nor 
shall  they  be  attached  to  or  use  the  same 
point  of  anchiorage,  nor  shall  they  be 
attached  to  the  same  point  on  the 
scaffold  or  personal  fall  arrest  system. 

(4)  Guardrail  systems  installed  to 
meet  the  requirements  of  this  section 
shall  comply  with  the  following 
provisions  (guardrail  systems  built  in 
accordance  with  Appendix  A  to  this 
subpart  will  be  deemed  to  meet  the 
requirements! of  paragraphs  (g)(4)  (vii), 
(viii),  and  (ix]  of  this  section): 

(i)  Guardrail  systems  shall  be  installed 
along  all  open  sides  and  ends  of 
platforms.  Guardrail  systems  shall  be 
installed  befc^  the  scaffold  is  released 
for  use  by  employees  other  than 
erection/dismantling  crews. 

(ii)  The  top  edge  height  of  toprails  or 
equivalent  member  on  supported 
scaffolds  manufactured  or  placed  in 
service  after  January  1,  2000  shall  be 
installed  between  38  inches  (0.97  m) 
and  45  inches  (1.2  m)  above  the 
platform  surface.  The  top  edge  height  on 
supported  scaffolds  manufactured  and 
placed  in  service  before  January  1,  2000, 
and  on  all  suspended  scaffolds  where 
both  a  guardrail  and  a  personal  fall 
arrest  system  are" required  shall  be 
between  36  inches  (0.9  m)  and  45  inches 
(1.2  m).  When  conditions  warrant,  the 
height  of  the  top  edge  may  exceed  the 
45-inch  heignt,  provided  the  guardrail 
system  meetslall  other  criteria  of 
paragraph  (g)l4). 

(iii)  When  midrails,  screens,  mesh, 
intermediate  vertical  members,  solid 
panels,  or  equivalent  structural 
members  are  jsed,  they  shall-be 
installed  betvreen  the  top  edge  of  the 
guardrail  system  and  the  scaffold 
platform. 

(iv)  When  liiidrails  are  used,  they 
shall  be  insta  led  at  a  height 
approximatel  f  midway  between  the  top 
edge  of  the  gi  ardrail  system  and  the 
platform  surfi  ice. 


(v)  When  screens  and  mesh  are  used, 
they  shall  extend  from  the  top  edge  of 
the  guardrail  system  to  the  scaffold 
platform,  and  along  the  entire  opening 
between  the  supports. 

(vi)  When  intermediate  members 
(such  as  balusters  or  additional  rails)  are 
used,  they  shall  not  be  more  than  19 
inches  (48  cm)  apart. 

(vii)  Each  toprail  or  equivalent 
member  of  a  guardrail  system  shall  be 
capable  of  withstanding,  without 
failure,  a  force  applied  in  any 
downward  or  horizontal  direction  at  any 
point  along  its  top  edge  of  at  least  100 
pounds  (445  n)  for  guardrail  systems 
installed  on  single-point  adjustable 
suspension  scaffolds  or  two-point 
adjustable  suspension  scaffolds,  and  at 
least  200  poimds  (890  n)  for  guardrail 
systems  installed  on  all  other  scaffolds. 

(viii)  When  the  loads  specified  in 
paragraph  (g)(4)(vii)  of  this  section  are 
appUed  in  a  downward  direction,  the 
top  edge  shall  not  drop  below  the  height 
above  the  platform  surface  that  is 
prescribed  in  paragraph  (g)(4)(ii)  of  this 
section. 

(ix)  Midrails,  screens,  mesh, 
intermediate  vertical  members,  solid 
panels,  and  equivalent  structinal 
members  of  a  guardrail  system  shall  be 
capable  of  withstanding,  without 
failure,  a  force  applied  in  any 
downward  or  horizontal  direction  at  any 
point  along  the  midrail  or  other  member 
of  at  least  75  pounds  (333  n)  for 
guardrail  systems  with  a  minimiun  100 
pound  toprail  capacity,  and  at  least  150 
pounds  (666  n)  for  guardrail  systems 
with  a  minimiun  200  pound  toprail 
capacity. 

(x)  Suspension  scaffold  hoists  and 
non-walk-through  stirrups  may  be  used 
as  end  guardrails,  if  the  space  between 
the  hoist  or  stirrup  and  the  side 
guardrail  or  structure  does  not  allow 
passage  of  an  employee  to  the  end  of  the 
scaffold. 

(xi)  Guardrails  shall  be  surfaced  to 
prevent  injiuy  to  an  employee  from 
punctures  or  lacerations,  and  to  prevent 
snagging  of  clothing. 

(xii)  Tne  ends  of  all  rails  shall  not 
overhang  the  terminal  posts  except 
when  such  overhang  does  not  constitute 
a  projection  hazard  to  employees. 

(xiii)  Steel  or  plastic  banding  shall  not 
be  used  as  a  toprail  or  midrail. 

(xiv)  Manila  or  plastic  (or  other 
synthetic)  rope  being  used  for  toprails  or 
midrails  shall  be  inspected  by  a 
competent  person  as  frequently  as 
necessary  to  ensure  that  it  continues  to 
meet  the  strength  requirements  of 
paragraph  (g)  of  this  section. 

(xv)  Crossbracing  is  acceptable  in 
place  of  a  midrail  when  the  crossing 
point  of  two  braces  is  between  20  inches 


(0.5  m)  and  30  inches  (0.8  m)  above  the 
work  platform  or  as  a  toprail  when  the 
crossing  point  of  two  braces  is  between 
38  inches  (0.97  m)  and  48  inches  (1.3  m) 
above  the  work  platform.  The  end 
points  at  each  upright  shall  be  no  more 
than  48  inches  (1.3  m)  apart. 

(h)  Falling  object  protection.  (1)  In 
addition  to  wearing  hardhats  each 
employee  on  a  scaffold  shall  be 
provided  with  additional  protection 
from  falling  hand  tools,  debris,  and 
other  small  objects  through  the 
installation  of  toeboards,  screens,  or 
guardrail  systems,  or  through  the 
erection  of  debris  nets,  catch  platforms, 
or  canopy  structures  that  contain  or 
deflect  the  falling  objects.  When  the 
falling  objects  are  too  large,  heavy  or 
massive  to  be  contained  or  deflected  by 
any  of  the  above-listed  measures,  the 
employer  shall  place  such  potential 
falling  objects  away  from  the  edge  of  the 
surface  from  which  they  could  fall  and 
shall  secure  those  materials  as  necessary 
to  prevent  their  falling. 

(2)  Where  there  is  a  danger  of  tools, 
materials,  or  equipment  falling  from  a 
scaffold  and  striking  employees  below, 
the  following  provisions  apply: 

(i)  The  area  oelow  the  scaffold  to 
which  objects  can  fall  shall  be 
barricaded,  and  employees  shall  not  be 
permitted  to  enter  the  hazard  area;  or 

(ii)  A  toeboard  shall  be  erected  along 
the  edge  of  platforms  more  than  10  feet 
(3.1  m)  above  lower  levels  for  a  distance 
sufficient  to  protect  employees  below, 
except  on  float  (ship)  scaffolds  where  an 
edging  of  %  x  1 V2  inch  (2x4  cm)  wood 
or  equivalent  may  be  used  in  lieu  of 
toeboards; 

(iii)  Where  tools,  materials,  or 
equipment  are  piled  to  a  height  higher 
than  the  top  edge  of  the  toeboard, 
paneling  or  screening  extending  from 
the  toeboard  or  platform  to  the  top  of 
the  guardrail  shall-be  erected  for  a 
distance  sufflcient  to  protect  employees 
below;  or 

(iv)  A  guardrail  system  shall  be 
installed  with  openings  small  enough  to 
prevent  passage  of  potential  falling 
objects;  or 

(v)  A  canopy  structure,  debris  net,  or 
catch  platform  strong  enough  to 
withstand  the  impact  forces  of  the 
potential  falling  objects  shall  be  erected 
over  the  employees  below. 

(3)  Canopies,  when  used  for  falling 
object  protection,  shall  comply  with  the 
following  criteria: 

(i)  Canopies  shall  be  installed 
between  the  falling  object  hazard  and 
the  employees. 

(ii)  When  canopies  are  used  on 
suspension  scaffolds  for  falling  object 
protection,  the  scaffold  shall  be 
equipped  with  additional  independent 
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support  lines  equal  in  number  to  the 
number  of  points  supported,  and 
equivalent  in  strength  to  the  strength  of 
the  suspension  ropes. 

(iii)  Independent  support  lines  and 
suspension  ropes  shall  not  be  attached 
to  the  same  points  of  anchorage. 

(4)  Where  used,  toeboards  shall  be: 

(i)  Capable  of  withstanding,  without 
failure,  a  force  of  at  least  50  pounds  (222 
n)  applied  in  any  downward  or 
horizontal  direction  at  any  point  along 
the  toeboard  (toeboards  built  in 
accordance  with  Appendix  A  to  this 
subpart  will  be  deemed  to  meet  this 
requirement);  and 

(ii)  At  least  three  and  one-half  inches 
(9  cm)  high  from  the  top  edge  of  the 
toeboard  to  the  level  of  the  walking/ 
working  surface.  Toeboards  shall  be 
securely  fastened  in  place  at  the 
outermost  edge  of  the  platform  and  have 
not  more  than  V*  inch  (0.7  cm)  clearance 
above  the  walking/working  surface. 
Toeboards  shall  be  solid  or  with 
openings  not  over  one  inch  (2.5  cm)  in 
the  greatest  dimension. 

§1926.452    Additional  requirements 
appiicable  to  specific  types  of  scaffolds. 

In  addition  to  the  applicable 
requirements  of  §  1926.451,  the 
following  requirements  apply  to  the 
specific  types  of  scaffolds  indicated. 
Scaffolds  not  specifically  addressed  by 
§  1926.452,  such  as  but  not  limited  to 
systems  scaffolds,  must  meet  the 
requirements  of  §  1926.451. 

(a)  Pole  scaffolds.  (1)  When  platforms 
are  being  moved  to  the  next  level,  the 
existing  platform  shall  be  left 
undisturbed  until  the  new  bearers  have 
been  set  in  place  and  braced,  prior  to 
receiving  the  new  platforms. 

(2)  Crossbracing  shall  be  installed 
between  the  inner  and  outer  sets  of 
poles  on  double  pole  scaffolds. 

(3)  Diagonal  bracing  in  both  directions 
shall  be  installed  across  the  entire 
inside  face  of  double-pole  scaffolds  used 
to  support  loads  equivalent  to  a 
uniformly  distributed  load  of  50  pounds 
(222  kg)  or  more  p)er  square  foot  (929 
square  cm). 

(4)  Diagonal  bracing  in  both  directions 
shall  be  installed  across  the  entire 
outside  face  of  all  double-  and  single- 
pole  scaffolds. 

(5)  Runners  and  bearers  shall  be 
installed  on  edge. 

(6)  Bearers  shall  extend  a  minimum  of 
3  inches  (7.6  cm)  over  the  outside  edges 
of  runners. 

(7)  Runners  shall  extend  over  a 
minimum  of  two  poles,  and  shall  be 
supported  by  bearing  blocks  securely 
attached  to  Uie  poles. 

(8)  Braces,  bearers,  and  runners  shall 
not  be  spliced  between  poles. 


(9)  Where  wooden  poles  are  spliced, 
the  ends  shall  be  squared  and  the  upper 
section  shall  rest  squarely  on  the  lower 
section.  Wood  splice  plates  shall  be 
provided  on  at  least  two  adjacent  sides, 
and  shall  extend  at  least  2  feet  (0.6  m) 
on  either  side  of  the  splice,  overlap  the 
abutted  ends  equally,  and  have  at  least 
the  same  cross-sectional  areas  as  the 
pole.  Splice  plates  of  other  materials  of 
equivalent  strength  may  be  used. 

(10)  Pole  scaff'olds  over  60  feet  in 
height  shall  be  designed  by  a  registered 
professional  engineer,  and  shall  be 
constructed  and  loaded  in  accordance 
with  that  design.  Non-mandatory 
Appendix  A  to  this  subpart  contains 
examples  of  criteria  that  will  enable  an 
employer  to  comply  with  design  and 
loading  requirements  for  pole  scaffolds 
under  60  feet  in  height. 

(b)  Tube  and  coupler  scaffolds.  (1) 
When  platforms  are  being  moved  to  the 
next  level,  the  existing  platform  shall  be 
left  undisturbed  until  the  new  bearers 
have  been  set  in  place  and  braced  prior 
to  receiving  the  new  platforms. 

(2)  Transverse  bracing  forming  an  "X" 
across  the  width  of  the  scaffold  shall  be 
installed  at  the  scaffold  ends  and  at  least 
at  every  third  set  of  posts  horizontally 
(measured  from  only  one  end)  and  every 
fourth  runner  vertically.  Bracing  shall 
extend  diagonally  from  the  inner  or 
outer  posts  or  runners  upward  to  the 
next  outer  or  inner  posts  or  runners. 
Building  ties  shall  be  installed  at  the 
bearer  levels  between  the  transverse 
bracing  and  shall  conform  to  the 
requirements  of  §  1926.451(c)(1). 

(3)  On  straight  run  scaff^olds, 
longitudinal  bracing  across  the  inner 
and  outgr  rows  of  posts  shall  be 
installed  diagonally  in  both  directions, 
and  shall  extend  from  the  base  of  the 
end  posts  upward  to  the  top  of  the 
scaffold  at  approximately  a  45  degree 
angle.  On  scaffolds  whose  length  is 
greater  than  their  height,  such  bracing 
shall  be  repeated  beginning  at  least  at 
every  fifth  post.  On  scaffolds  whose 
length  is  less  than  their  height,  such 
bracing  shall  be  installed  from  the  base 
of  the  end  posts  upward  to  the  opposite 
end  posts,  and  then  in  alternating 
directions  until  reaching  the  top  of  the 
scaffold.  Bracing  shall  be  installed  as 
close  as  possible  to  the  intersection  of 
the  bearer  and  post  or  runner  and  post. 

(4)  Where  conditions  preclude  the 
attachment  of  bracing  to  posts,  bracing 
shall  be  attached  to  the  runners  as  close 
to  the  post  as  possible. 

(5)  Bearers  shall  be  installed 
transversely  between  posts,  and  when 
coupled  to  the  posts,  shall  have  the 
inboard  coupler  bear  directly  on  the 
runner  coupler.  When  the  bearers  are 


coupled  to  the  runners,  the  couplers 
shall  be  as  close  to  the  posts  as  possible. 

(6)  Bearers  shall  extend  beyond  the 
posts  and  runners,  and  shall  provide 
full  contact  with  the  coupler. 

(7)  Runners  shall  be  installed  along 
the  length  of  the  scaffold,  located  on 
both  the  inside  and  outside  posts  at 
level  heights  (when  tube  and  coupler 
guardrails  and  midrails  are  used  on 
outside  posts,  they  may  he  used  in  lieu 
of  outside  runners). 

(8)  Runners  shall  be  interlocked  on 
straight  runs  to  form  continuous 
lengths,  and  shall  be  coupled  to  each 
post.  The  bottom  runners  and  bearers 
shall  be  located  as  close  to  the  base  as 
possible. 

(9)  Couplers  shall  be  of  a  structural 
metal,  such  as  drop-forged  steel, 
malleable  iron,  or  structural  grade 
aluminum.  The  use  of  gray  cast  iron  is 
prohibited. 

(10)  Tube  and  coupler  scaffolds  over 
125  feet  in  height  shall  be  designed  by 
a  registered  professional  engineer,  and 
shall  be  constructed  and  loaded  in 
accordance  with  such  design.  Non- 
mandatory  Appendix  A  to  this  subpart 
contains  examples  of  criteria  that  will 
enable  an  employer  to  comply  with 
design  and  loading  requirements  for 
tube  and  coupler  scaffolds  under  125 
feet  in  height. 

(c)  Fabricated  frame  scaffolds  (tubular 
welded  frame  scaffolds).  (1)  When 
moving  platforms  to  the  next  level,  the 
existing  platform  shall  be  left 
undisturbed  until  the  new  end  frames 
have  been  set  in  place  and  braced  prior 
to  receiving  the  new  platforms. 

(2)  Frames  and  panels  shall  be  braced 
by  cross,  horizontal,  or  diagonal  braces, 
or  combination  thereof,  which  secure 
vertical  members  together  laterally.  The 
cross  braces  shall  be  of  such  length  as 
will  automatically  square  and  align 
vertical  members  so  that  the  erected 
scaffold  is  always  plumb,  level,  and 
square.  All  brace  connections  shall  be 
secured. 

(3)  Frames  and  panels  shall  be  joined 
together  vertically  by  coupling  or 
stacking  pins  or  equivalent  means. 

(4)  Wnere  uplift  can  occur  which 
would  displace  scaffold  end  frames  or 
panels,  the  frames  or  panels  shall  be 
locked  together  vertically  by  pins  or 
equivalent  means. 

(5)  Brackets  used  to  support 
^^tilevered  loads  shall: 

(i)  Be  seated  with  side-brackets 
parallel  to  the  frames  and  end-brackets 
at  90  degrees  to  the  frames; 

(ii)  Not  be  bent  or  twisted  from  these 
positions;  and 

(iii)  Be  used  only  to  support 
personnel,  unless  the  scaffold  has  been 
designed  for  other  loads  by  a  qualified 
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engineer  and  built  to  withstand  the 
tipping  forced  caused  by  those  other 
loads  being  p  aced  on  the  bracket- 
supported  sedtion  of  the  scaffold. 

(6)  Scaffolds  over  125  feet  (38.0  m)  in 
height  above  iheir  base  plates  shall  be 
designed  by  a  registered  professional 
engineer,  and  shall  be  constructed  and 
loaded  in  accordance  with  such  design. 

(d)  Plasterers',  decorators',  and  large 
area  scaffolds.  Scaffolds  shall  be 
constructed  in  accordance  with 
paragraphs  (ai,  (b),  or  (c)  of  this  section, 
as  appropriate. 

(e)  Bricklayers'  square  scaffolds 
(squares).  (1)  Scaffolds  made  of  wood 
shall  be  reinforced  with  gussets  on  both 
sides  of  each  comer. 

(2)  Diagonal  braces  shall  be  installed 
on  all  sides  of  each  square. 

(3)  Diagonal  braces  shall  be  installed 
between  squares  on  the  rear  and  front 
sides  of  the  sdaffold,  and  shall  extend 
from  the  bottom  of  each  square  to  the 
top  of  the  ne?qt  square. 

(4)  Scaffoldk  shall  not  exceed  three 
tiers  in  height,  and  shall  be  so 
constructed  apd  arranged  that  one 
square  rests  directly  above  the  other. 
The  upper  tiers  shall  stand  on  a 
continuous  rdw  of  planks  laid  across  the 
next  lower  tiep-,  and  shall  be  nailed 
down  or  othehvise  seciu^d  to  prevent 
displacement] 

[t]  Horse  schffolds.  (1)  Scaffolds  shall  , 
not  be  constructed  or  arranged  more 
than  two  tiers  or  10  feet  (3.0  m)  in 
height,  whichjever  is  less. 

(2)  When  horses  are  arranged  in  tiers, 
each  horse  shall  be  placed  directly  over 
the  horse  in  tne  tier  below. 

(3)  When  horses  are  arranged  in  tiers, 
the  legs  of  eadh  horse  shall  be  nailed 
down  or  otherwise  seciuwl  to  prevent 
displacement] 

(4)  When  horses  are  arranged  in  tiers, 
each  tier  shall  be  crossbraced. 

(g)  Form  scaffolds  and  carpenters' 
bracket  scaff(uds.  (1)  Each  bracket, 
except  those  lor  wooden  bracket-form 
scaffolds,  shall  be  attached  to  the 
supporting  formwoilc  or  structiire  by 
means  of  one  or  more  of  the  following: 
nails;  a  metaljstud  attachment  device; 
welding;  hoo|ing  over  a  secured 
structural  su[^porting  member,  with  the 
form  wales  either  bolted  to  the  form  or 
secured  by  snap  ties  or  tie  bolts 
extending  thr  }ugh  the  form  and 
securely  anch  ored;  or,  for  carpenters' 
bracket  scaffo  Ids  only,  by  a  bolt 
extending  through  to  the  opposite  side 
of  the  structure's  wall. 

(2)  Wooder  bracket-form  scaffolds 
shall  be  an  in  egral  part  of  the  form 
panel. 

(3)  Folding  type  metal  brackets,  when 
extended  for  iise,  shall  be  either  bolted 
or  secured  wi  th  a  locking-type  pin. 


(h)  Roof  bracket  scaffolds.  (1)  Scaffold 
brackets  shall  be  constructed  to  fit  the 
pitch  of  the  roof  and  shall  provide  a 
level  support  for  the  platform. 

(2)  Brackets  (including  those  provided 
with  pointed  metal  projections)  shall  be 
anchored  in  place  by  nails  unless  it  is 
impractical  to  use  nails.  When  nails  are 
not  used,  brackets  shall  be  secured  in 
place  with  first-grade  manila  rope  of  at 
least  three-fourth  inch  (1.9  cm) 
diameter,  or  equivalent. 

(i)  Outrigger  scaffolds.  (1)  The  inboard 
end  of  outrigger  beams,  measured  fit)m 
the  fulcrum  point  to  the  extreme  point 
of  anchorage,  shall  be  not  less  than  one 
and  one-half  times  the  outboard  end  in 
length. 

(2)  Outrigger  beams  fabricated  in  the 
shape  of  an  I-beam  or  channel  shall  be 
placed  so  that  the  web  section  is 
vertical. 

(3)  The  fulcrum  point  of  outrigger 
beams  shall  rest  on  secure  bearings  at 
least  6  inches  (15.2  cm)  in  each 
horizontal  dimension. 

(4)  Outrigger  beams  shall  be  secured 
in  place  against  movement,  and  shall  be 
securely  braced  at  the  fulcrum  point 
against  tipping. 

(5)  The  inboard  ends  of  outrigger 
beams  shall  be  securely  anchored  either 
by  means  of  braced  struts  bearing 
against  sills  in  contact  with  the 
overhead  beams  or  ceiling,  or  by  means 
of  tension  members  secured  to  the  floor 
joists  underfoot,  or  by  both. 

(6)  The  entire  supporting  structure 
shall  be  securely  braced  to  prevent  any 
horizontal  movement. 

(7)  To  prevent  their  displacement, 
platform  units  shall  be  nailed,  bolted,  or 
otherwise  secured  to  outriggers. 

(8)  Scaffolds  and  scaffold  components 
shall  be  designed  by  a  registered 
professional  engineer  and  shall  be 
constructed  and  loaded  in  accordance 
with  such  design. 

(j)  Pump  jack  scaffolds.  (1)  Pump  jack 
brackets,  braces,  and  accessories  shall 
be  fabricated  from  metal  plates  and 
angles.  Each  pump  jack  bracket  shall 
have  two  positive  gripping  mechanisms 
to  prevent  any  failure  or  slippage. 

(2)  Poles  shall  be  secured  to  the 
structure  by  rigid  triangular  bracing  or 
equivalent  at  the  tjottom,  top,  and  other 
points  as  necessary.  When  the  pump 
jack  has  to  pass  bracing  already 
installed,  an  additional  brace  shall  be 
installed  approximately  4  feet  (1.2  m) 
above  the  brace  to  be  passed,  and  shall 
be  left  in  place  until  the  pump  jack  has 
been  moved  and  the  original  brace 
reinstalled. 

(3)  When  guardrails  are  used  for  fall 
protection,  a  workbench  may  be  used  as 
the  toprail  only  if  it  meets  all  the 


requirements  in  paragraphs  (g)(4)  (ii), 
(vii),  (viii).  and  (xiii)  of  §  1926.451. 

(4)  Work  benches  shall  not  be  used  as 
scaffold  platforms. 

(5)  When  poles  are  made  of  wood,  the 
pole  lumber  shall  be  straight-grained, 
free  of  shakes,  large  loose  or  dead  knots, 
and  other  defects  which  might  impair 
strength. 

(6)  When  wood  poles  are  constructed 
of  two  continuous  lengths,  they  shall  be 
joined  together  with  the  seam  parallel  to 
the  bracket. 

(7)  When  two  by  fours  are  spliced  to 
make  a  pole,  mending  plates  shall  be 
installed  at  all  splices  to  develop  the 
full  strength  of  the  member. 

(k)  Ladder  jack  scaffolds.  (1) 
Platforms  shall  not  exceed  a  height  of  20 
feet  (6.1  m). 

(2)  All  ladders  used  to  support  ladder 
jack  scaffolds  shall  meet  the 
requirements  of  subpart  X  of  this  part — 
Stairways  and  Ladders,  except  that  job- 
made  ladders  shall  not  be  used  to  ' 
support  ladder  jack  scaffolds. 

(3)  The  ladder  jack  shall  be  so 
designed  and  constructed  that  it  will 
bear  on  the  side  rails  and  ladder  rungs 
or  on  the  ladder  rungs  alone.  If  bearing 
on  rungs  only,  the  bearing  area  shall 
include  a  length  of  at  least  10  inches 
(25.4  cm)  on  each  rung. 

(4)  Ladders  used  to  support  ladder 
jacks  shall  be  placed,  fastened,  or 
equipped  with  devices  to  prevent 
slipping. 

(5)  Scaffold  platforms  shall  not  be 
bridged  one  to  another. 

(1)  Window  jack  scaffolds.  (1) 
Scaffolds  shall  be  securely  attached  to 
the  window  opening. 

(2)  Scaffolds  shall  be  used  only  for  the 
purpose  of  working  at  the  window 
opening  through  which  the  jack  is 
placed. 

(3)  Window  jacks  shall  not  be  used  to 
support  planks  placed  between  one 
window  jack  and  another,  or  for  other 
elements  of  scaffolding. 

(m)  Crawling  boards  (chicken 
ladders).  (1)  Crawling  boards  shall 
extend  from  the  roof  peak  to  the  eaves 
when  used  in  connection  with  roof 
construction,  repair,  or  maintenance. 

(2)  Crawling  boards  shall  be  sectu«d 
to  the  roof  by  ridge  hooks  or  by  means 
that  meet  equivalent  criteria  (e.g., 
strength  and  durability). 

(n)  Step,  platform,  and  trestle  ladder 
scaffolds.  (1)  Scaffold  platforms  shall 
not  be  placed  any  higher  than  the 
second  highest  rung  or  step  of  the 
ladder  supporting  die  platform. 

(2)  All  ladders  used  in  conjunction 
with  step,  platform  and  trestle  ladder 
scaffolds  shall  meet  the  pertinent 
requirements  of  subpart  X  of  this  part — 
Stairways  and  Ladders,  except  that  job- 


Federal  Register  /  Vol.  61,  No.  170  /  Friday,  August  30,  1996  /  Rules  and  Regulations        46115 


made  ladders  shall  not  be  used  to 
support  such  scafl'olds. 

(3)  Ladders  used  to  support  step, 
platform,  and  trestle  ladder  scaffolds 
shall  be  placed,  fastened,  or  equipped 
with  devices  to  prevent  slipping. 

(4)  Scaffolds  snail  not  be  bridged  one 
to  another. 

(o)  Single-point  adjustable  suspension 
scaffolds.  (1)  When  two  single-point 
adjustable  suspension  scaffolds  are 
combined  to  form  a  two-point  adjustable 
suspension  scaffold,  the  resulting  two- 
point  scaffold  shall  comply  with  the 
requirements  for  two-point  adjustable 
suspension  scaffolds  in  paragraph  (p)  of 
this  section. 

(2)  The  supporting  rope  between  the 
scaffold  and  the  suspension  device  shall 
be  kept  vertical  unless  all  of  the 
following  conditions  are  met: 

(i)  The  rigging  has  been  designed  by 
a  qualified  person,  and 

(ii)  The  scaffold  is  accessible  to 
rescuers,  and 

(iii)  The  supporting  rope  is  protected 
to  ensure  that  it  will  not  chafe  at  any 
point  where  a  change  in  direction 
occurs,  and 

(iv)  The  scaffold  is  positioned  so  that 
swinging  cannot  bring  the  scaffold  into 
contact  with  another  surface. 

(3)  Boatswains'  chair  tackle  shall 
consist  of  correct  size  ball  bearings  or 
bushed  blocks  containing  safety  hooks 
and  properiy  "eye-spliced"  minimum 
five-eighth  (Va)  inch  (1.6  cm)  diameter 
first-grade  manila  rope,  or  other  rope 
which  will  satisfy  the  criteria  (e.g., 
strength  and  durability)  of  manila  rope. 

(4)  Boatswains'  chair  seat  slings  shall 
be  reeved  through  four  comer  holes  in 
the  seat;  shall  cross  each  other  on  the 
underside  of  the  seat;  and  shall  be 
rigged  so  as  to  prevent  slippage  which 
could  cause  an  out-of-level  condition. 

(5)  Boatswains'  chair  seat  slings  shall 
be  a  minimum  of  five-eight  (Vb)  inch 
(1.6  cm)  diameter  fiber,  synthetic,  or 
other  rope  which  will  satisfy  the  criteria 
(e.g.,  strength,  slip  resistance,  durability, 
etc.)  of  first  grade  manila  rope. 

(6)  When  a  heat-producing  process 
such  as  gas  or  arc  welding  is  being 
conducted,  boatswains'  chair  seat  slings 
shall  be  a  minimum  of  three-eight  [Vb) 
inch  (1.0  cm)  wire  rope. 

(7)  Non-cross-laminated  wood 
boatswains'  chairs  shall  be  reinforced 
on  their  underside  by  cleats  securely 
fastened  to  prevent  the  board  from 
splitting. 

(p)  Two-point  adjustable  suspension 
scaffolds  (swing  stages).  The  following 
requirements  do  not  apply  to  two-point 
adjustable  suspension  scaffolds  used  as 
masons'  or  stonesetters'  scaffolds.  Such 
scaffolds  are  covered  by  paragraph  (q)  of 
this  section. 


(1)  Platforms  shall  not  be  more  than 
36  inches  (0.9  m)  wide  unless  designed 
by  a  qualified  person  to  prevent 
unstable  conditions. 

(2)  The  platform  shall  be  securely 
fastened  to  hangers  (stirrups)  by  U-bolts 
or  by  other  means  which  satisfy  the 
requirements  of  §  1926.451(a). 

(3)  The  blocks  for  fiber  or  synthetic 
ropes  shall  consist  of  at  least  one  double 
and  one  single  block.  The  sheaves  of  all 
blocks  shall  fit  the  size  of  the  rope  used. 

(4)  Platforms  shall  be  of  the  ladder- 
type,  plank-type,  beam-type,  or  light- 
metal  type.  light  metal-type  platforms 
having  a  rated  capacity  of  750  pounds 
or  less  and  platforms  40  feet  (12.2  m)  or 
less  in  length  shall  be  tested  and  listed 
by  a  nationally  recognized  testing 
laboratory. 

(5)  Two-point  scaffolds  shall  not  be 
bridged  or  otherwise  connected  one  to 
another  during  raising  and  lowering 
operations  unless  the  bridge 
connections  are  articulated  (attached), 
and  the  hoists  properly  sized. 

(6)  Passage  may  be  made  firom  one 
platform  to  another  only  when  the 
platforms  are  at  the  same  height,  are 
abutting,  and  walk-through  stirrups 
specifically  designed  for  this  purpose 
are  used. 

(q)  Multi-point  adjustable  suspension 
scaffolds,  stonesetters'  multi-point 
adjustable  suspension  scaffolds,  and 
masons'  multi-point  adjustable 
suspension  scaffolds.  (1)  When  two  or 
more  scaffolds  are  used  they  shall  not  be 
bridged  one  to  another  unless  they  are 
designed  to  be  bridged,  the  bridge 
connections  are  articulated,  and  the 
hoists  are  properly  sized. 

(2)  If  bridges  are  not  used,  passage 
may  be  made  from  one  platform  to 
another  only  when  the  platforms  are  at 
the  same  height  and  are  abutting. 

(3)  Scaffolds  shall  be  suspended  from 
metal  outriggers,  brackets,  wire  rope 
slings,  hooks,  or  means  that  meet 
equivalent  criteria  (e.g.,  strength, 
durability). 

(r)  Catenary  scaffolds.  (1)  No  more 
than  one  platform  shall  be  placed 
between  consecutive  vertical  pickups, 
and  no  more  than  two  platforms  shall  be 
used  on  a  catenary  scaffold. 

(2)  Platforms  supported  by  wire  ropes 
shall  have  hook-shaped  stops  on  each 
end  of  the  platforms  to  prevent  them 
fi"om  slipping  off  the  wire  ropes.  These 
hooks  shall  be  so  placed  that  they  will 
prevent  the  platform  from  falling  if  one 
of  the  horizontal  wire  ropes  breaks. 

(3)  Wire  ropes  shall  not  be  tightened 
to  the  extent  that  the  application  of  a 
scaffold  load  will  overstress  them. 

(4)  Wire  ropes  shall  be  continuous 
and  without  splices  between  anchors. 


(s)  Float  (ship)  scaffolds.  (1)  The 
platform  shall  be  supported  by  a 
minimum  of  two  bearers,  each  of  which 
shall  project  a  minimum  of  6  inches 
(15.2  cm)  beyond  the  platform  on  both 
sides.  Each  bearer  shall  be  securely 
fastened  to  the  platform. 

(2)  Rope  connections  shall  be  such 
that  the  platform  cannot  shift  or  slip. 

(3)  When  only  two  ropes  are  used 
with  each  float: 

(i)  They  shall  be  arranged  so  as  to 
provide  four  ends  which  are  securely 
fastened  to  overhead  supports. 

(ii)  Each  supporting  rope  shall  be 
hitched  aroujid  one  end  of  the  bearer 
and  pass  under  the  platform  to  the  othei' 
end  of  the  bearer  where  it  is  hitched 
again,  leaving  sufficient  rope  at  each 
end  for  the  supporting  ties. 

(t)  Interior  hung  scaffolds.  (1) 
Scaffolds  shall  be  suspended  only  from 
the  roof  structure  or  other  structural 
member  such  as  ceiling  beams. 

(2)  Overhead  supporting  members 
(roof  structure,  ceiling  beams,  or  other 
structural  members)  shall  be  inspected 
and  checked  for  strength  before  the 
scaffold  is  erected. 

(3)  Suspension  ropes  and  cables  shall 
be  connected  to  the  overhead 
supporting  members  by  shackles,  clips, 
thimbles,  or  other  means  that  meet 
equivalent  criteria  (e.g.,  strength, 
durability). 

(u)  Needle  beam  scaffolds.  (1) 
Scaffold  support  beams  shall  be 
installed  on  edge. 

(2)  Ropes  or  hangers  shall  be  used  for 
supports,  except  that  one  end  of  a 
needle  beam  scaffold  may  be  supported 
by  a  permanent  structural  member. 

(3)  The  ropes  shall  be  securely 
attached  to  the  needle  beams. 

(4)  The  support  connection  shall  be 
arranged  so  as  to  prevent  the  needle 
beam  from  rolling  or  becoming 
displaced. 

(5)  Platform  units  shall  be  securely 
attached  to  the  needle  beams  by  bolts  or 
equivalent  means.  Cleats  and  overhang 
are  not  considered  to  be  adequate  means 
of  attachment. 

(v)  Multi-level  suspended  scaffolds. 
(1)  Scaffolds  shall  be  equipped  with 
additional  independent  support  lines, 
equal  in  number  to  the  number  of  points 
supported,  and  of  equivalent  strength  to 
the  suspension  ropes,  and  rigged  to 
support  the  scaffold  in  the  event  the 
suspension  rope(s)  fail. 

(2)  Independent  support  lines  and 
suspension  ropes  shall  not  be  attached 
to  the  same  points  of  anchorage. 

(3)  Supports  for  platforms  shall  be 
attached  directly  to  the  support  stirrup 
and  not  to  any  other  platform. 

(w)  Mobile  scaffolds.  (1)  Scaffolds 
shall  be  braced  by  cross,  horizontal,  or 
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diagonal  braces,  or  combination  thereof, 
to  prevent  raclcing  or  collapse  of  the 
!>caf7old  and  ko  secure  vertical  members 
together  laterally  so  as  to  automatically 
square  and  align  the  vertical  members. 
Scaffolds  shall  be  plumb,  level,  and 
squared.  All  prace  connections  shall  be 
oecitfed. 

(i)  Scaffol 
coupler  com 
with  the  req 
of  this  secti 

fii)  Scaffol 


constructed  of  tube  and 
lonents  shall  also  comply 
lirements  of  paragraph  (b) 


is  constructed  of  fabricated 
frame  components  shall  also  comply 
with  the  reqi  irements  of  paragraph  (c) 
of  thissectioi. 

(2)  Scaffold  casters  and  wheels  shall 
be  loclced  wiih  positive  wheel  and/or 
wheel  and  sv  rivel  locJis,  or  equivalent 
means,  to  pre  vent  movement  of  the 
scaffold  while  the  scaffold  is  used  in  a 
stationary  manner. 

(3)  Manual  force  used  to  move  the 
i.caffold  shall  be  applied  as  close  to  the 
base  as  practicable,  but  not  more  than  ."^ 
'^eet  (1.5  m)  above  the  supporting 
surface. 

(4)  Power  s  ystems  used  to  propel 
Miobile  scaffoOds  shall  be  designed  for 
iuch  use.  Foriclifts,  trucks,  similar  motor 
vehicles  or  a(  Id-on  motors  shall  not  be 
used  to  prop<  1  scaffolds  unless  the 
.scaffold  is  designed  for  such  propulsion 
systems. 

(5)  Scaffolc  s  shall  be  stabiUzed  to 
prevent  tippi  ig  diuing  movement. 

(6)  Employ  3es  shall  not  be  allowed  to 
ride  on  scaffolds  unless  the  following 
conditions  e>  ist: 

(i)  The  surf  ice  on  which  the  scaffold 
is  being  mov(  d  is  within  3  degrees  of 
level,  and  freo  of  pits,  holes,  and 
obstructions; 

(ii)  The  hei  »ht  to  base  width  ratio  of 
the  scaffold  d  uring  movement  is  two  to 
one  or  less,  u  iless  the  scaffold  is 
designed  and  constructed  to  meet  or 
exceed  natior  ally  recognized  stability 
test  requiremi  mts  such  as  those  listed  in 
paragraph  {x)lof  Appendix  A  to  this 
subpart  (ANSt/SIA  A92.5  and  A92.6); 

(iii)  Outrigj  er  frames,  when  used,  are 
installed  on  b  oth  sides  of  the  scaffold; 

(iv)  When  power  systems  are  used, 
the  propellinj ;  force  is  applied  directly 
io  the  wheels  and  does  not  produce  a 
speed  in  exce  ;s  of  1  foot  per  second  (.3 
mps);  and 

(v)  No  emp  oyee  is  on  any  part  of  the 
scaffold  whic  i  extends  outward  beyond 
the  wheels,  a  sters,  or  other  supports. 

(7)  Platforn  s  shall  not  extend  outward 
beyond  the  bj  se  supports  of  the  scaffold 
unless  outrigj  er  frames  or  equivalent 
devices  are  us  ed  to  ensure  stability. 

(8)  Where  1  sveling  of  the  scaffold  is 
necessary,  sciew  jacks  or  equivalent 
means  shall  be  used. 


(9)  Caster  stems  and  wheel  stems  shall 
be  pinned  or  otherwise  secured  in 
scaffold  legs  or  adjustment  screws. 

(10)  Before  a  scaffold  is  moved,  each 
employee  on  the  scaffold  shall  be  mad& 
aware  of  the  move. 

(x)  Repair  bracket  scaffolds.  (1) 
Brackets  shall  be  secured  in  place  by  at 
least  one  wire  rope  at  least  Vz  inch  (1.27 
cm)  in  diameter. 

(2)  Each  bracket  shall  be  attached  to 
the  securing  wire  rope  (or  ropes)  by  a 
positive  locking  device  capable  of 
preventing  the  unintentional 
detachment  of  the  bracket  from  the  rope 
or  by  equivalent  means. 

(3)  Each  bracket,  at  the  contact  point 
between  the  supporting  structure  and 
the  bottom  of  the  bracket,  shall  be 
provided  with  a  shoe  (heel  block  or  foot] 
capable  of  preventing  the  lateral 
movement  of  the  bracket. 

(4)  Platforms  shall  be  secured  to  the 
brackets  in  a  manner  that  will  prevent 
the  separation  of  the  platforms  from  the 
brackets  and  the  movement  of  the 
platforms  or  the  brackets  on  a 
completed  scaffold. 

(5)  When  a  wire  rope  is  placed  around 
the  structure  in  order  to  provide  a  safe 
anchorage  for  personal  fall  arrest 
systems  used  by  employees  erecting  or 
dismantling  scaffolds,  the  wire  rope 
shall  meet  the  requirements  of  subpart 
M  of  this  part,  but  shall  be  at  least  Vic 
inch  (0.8  cm)  in  diameter. 

(6)  Each  wire  rope  used  for  securing 
brackets  in  place  or  as  an  anchorage  foi 
personal  fall  arrest  systems  shall  be 
protected  from  damage  due  to  contact 
with  edges,  comers,  protrusions,  or 
other  discontinuities  of  the  supporting 
structure  or  scaffold  components. 

(7)  Tensioning  of  each  wire  rope  usee, 
for  securing  brackets  in  place  or  as  an 
anchorage  for  personal  fall  arrest 
systems  shall  be  by  means  of  a 
tumbuckle  at  least  1  inch  (2.54  cm)  in 
diameter,  or  by  equivalent  means. 

(8)  Each  tumbuckle  shall  be 
connected  to  the  other  end  of  its  rope 
by  use  of  an  eyesplice  thimble  of  a  size 
appropriate  to  the  tumbuckle  to  which 
it  is  attached. 

(9)  U-bolt  wire  rope  clips  shall  not  bt 
used  on  any  wire  rope  used  to  secure 
brackets  or  to  serve  as  an  anchor  for 
personal  fall  arrest  systems. 

(10)  The  employer  shall  ensure  that 
materials  shall  not  be  dropped  to  the 
outside  of  the  supporting  structure. 

(11)  Scaffold  erection  shall  progress  in 
only  one  direction  around  any  structure. 

(y)  Stilts.  Stilts,  when  used,  shall  be 
used  in  accordance  with  the  following 
requirements: 

(1)  An  employee  may  wear  stilts  on  a 
scaffold  only  if  it  is  a  large  area  scaffold. 


(2)  When  an  employee  is  using  stilts 
on  a  large  area  scaffold  where  a 
guardrail  system  is  used  to  provide  fail 
protection,  the  guardrail  system  shall  be 
increased  in  height  by  an  amount  equel 
to  the  height  of  the  stilts  being  used  by 
the  employee. 

(3)  Surfaces  on  which  stilts  are  used 
shall  be  flat  and  free  of  pits,  holes  and 
obstructions,  such  as  debris,  as  w^ll  as 
other  tripping  and  falling  hazards. 

(4)  Stilts  shall  be  properly 
maintained.  Any  alteration  of  the  , 
original  equipment  shall  be  approved  by 
the  manufacturer. 

§1926.463    Aerial  lifts. 

(a)  General  requirements.  (1)  Unless 
otherwise  provided  in  this  section, 
aerial  lifts  acquired  for  use  on  or  after 
January  22, 1973  shall  be  designed  and 
constructed  in  conformance  with  the 
applicable  requirements  of  the 
American  National  Standards  for   . 
"Vehicle  Mounted  Elevating  and 
Rotating  Work  Platforms,"  ANSI  A92.2- 
1969,  including  appendix.  Aerial  lifts 
acquired  before  January  22,  1973  which 
do  not  meet  the  requirements  of  ANSI 
A92.2-1969,  may  not  be  used  after 
January  1,  1976,  unless  they  shall  have 
been  modified  so  as  to  conform  with  the 
applicable  design  and  construction 
requirements  of  ANSI  A92. 2-1969. 
Aerial  lifts  include  the  following  types 
of  vehicle-mounted  aerial  devices  used 
to  elevate  personnel  to  job-sites  above 
ground: 

(i)  Extensible  boom  platforms; 

(ii)  Aerial  ladders; 

(iii)  Articulating  boom  platforms; 

(iv)  Vertical  towers;  ana 

(v)  A  combination  of  any  such 
devices.  Aerial  equipment  may  be  made 
of  metal,  wood,  fiberglass  reinforced 
plastic  (FRP),  or  other  material;  may  be 
powered  or  manually  operated;  and  are 
deemed  to  be  aerial  lifts  whether  or  not 
they  are  capable  of  rotating  about  a 
substantially  vertical  axis. 

(2)  Aerial  lifts  may  be  "field 
modified"  for  uses  other  than  those 
intended  by  the  manufacturer  provided 
the  modification  has  been  certified  in 
writing  by  the  manufacturer  or  by  any 
other  equivalent  entity,  such  as  a 
nationally  recognized  testing  laboratory, 
to  be  in  conformity  with  all  applicable 
provisions  of  ANSI  A92.2-1969  and  this 
section  and  to  be  at  least  as  safe  as  the 
equipment  was  before  modiHcation. 

(b)  Specific  requirements.  (1)  Ladder 
trucks  and  tower  trucks.  Aerial  ladders 
shall  be  secured  in  the  lower  traveling 
position  by  the  locking  device  on  top  of 
the  truck  cab,  and  the  manually 
operated  device  at  the  base  of  the  ladder 
before  the  truck  is  moved  for  highway 
travel. 
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(2)  Extensible  and  articulating  boom 
platforms,  (i)  Lift  controls  shall  be  tested 
each  day  prior  to  use  to  determine  that 
such  controls  are  in  safe  working 
condition. 

(ii)  Only  authorized  persons  shall 
operate  an  aerial  lift. 

(iii)  Belting  off  to  an  adjacent  pole, 
structure,  or  equipment  while  working 
horn  an  aerial  lift  shall  not  be  permitted. 

(iv)  Employees  shall  always  stand 
firmly  on  the  floor  of  the  basket,  and 
shall  not  sit  or  climb  on  the  edge  of  the 
basket  or  use  planks,  ladders,  or  otlier 
devices  for  a  work  position. 

(v)  A  body  belt  snail  be  worn  and  a 
lanyard  attached  to  the  boom  or  basket 
when  working  from  an  aerial  lift. 

(vi)  Boom  and  basket  load  limits 
specified  by  the  manufacturer  shall  not 
be  exceeded. 

(vii)  The  brakes  shall  be  set  and  when 
outriggers  are  used,  they  shall  be 
positioned  on  pads  or  a  solid  surface. 
Wheel  chocks  shall  be  installed  before 
using  an  aerial  lift  on  an  incline, 
provided  they  can  be  safely  installed. 

(viii)  An  aerial  lift  truck  shall  not  be 
moved  when  the  boom  is  elevated  in  a 
working  position  with  men  in  the 
basket,  except  for  equipment  which  is 
specifically  designed  for  this  type  of 
operation  in  accordance  with  die 
provisions  of  paragraphs  (a)  (1)  and  (2) 
of  this  section. 

(ix)  Articulating  boom  and  extensible 
boom  platforms,  primarily  designed  as 
personnel  carriers,  shall  have  both 
platform  (upper)  and  lower  controls. 
Upper  controls  shall  be  in  or  beside  the 
platform  within  easy  reach  of  the 
operator.  Lower  controls  shall  provide 
for  overriding  the  upper  controls. 
Controls  shall  be  plainly  marked  as  to 
their  function.  Lower  level  controls 
shall  not  be  operated  unless  permission 
has  been  obtained  from  the  employee  in 
the  lift,  except  in  case  of  emergency. 

(x)  Climbers  shall  not  be  worn  while 
performing  work  from  an  aerial  lift. 

(xi)  The  insulated  portion  of  an  aerial 
lift  shall  not  be  altered  in  any  manner 
that  might  reduce  its  insulating  value. 

(xii)  Before  moving  an  aerial  lift  for 
travel,  the  boom(s)  shall  be  inspected  to 
see  that  it  is  properly  cradled  and 
outriggers  are  in  stowed  position  except 
as  provided  in  paragraph  (b)(2)(viii)  of 
this  section. 

(3)  Electrical  tests.  All  electrical  tests 
shall  conform  to  the  requirements  of 
ANSI  A92.2-1969  section  5.  However 
equivalent  d.c:  voltage  tests  may  be 
used  in  lieu  of  the  a.c.  voltage  specified 
in  A92. 2-1969;  d.c.  voltage  tests  which 
are  approved  by  the  equipment 
manufacturer  or  equivalent  entity  shall 
be  considered  an  equivalent  test  for  the 
purpose  of  this  paragraph  (b)(3). 


(4)  Bursting  safety  factor.  The 
provisions  of  the  American  National 
Standards  Institute  standard  ANSI 
A92.2-1969,  section  4.9  Bursting  Safety 
Factor  shall  apply  to  all  critical 
hydraulic  and  pneumatic  components. 
Critical  components  are  those  in  which 
a  failure  would  result  in  a  free  fall  or 
free  rotation  of  the  boom.  All  noncritical 
components  shall  have  a  bursting  safety 
factor  of  at  least  2  to  1. 

(5)  Welding  standards.  All  welding 
shall  conform  to  the  following  standards 
as  applicable: 

(i)  Standard  Qualification  Procedure, 
AWS  B3.0-41. 

(ii)  Recommended  Practices  for 
Automotive  Welding  Design,  AWS 
D8.4-61. 

(iii)  Standard  Qualification  of 
Welding  Procedures  and  Welders  for 
Piping  and  Tubing,  AWS  DlO.9-69. 

(iv)  Specifications  for  Welding 
Highway  and  Railway  Bridges,  AWS 
D2.0-69. 

Note  to  §  1926.453:  Non-mandatory 
Appendix  C  to  this  subpart  lists  examples  of 
national  consensus  standards  that  are 
considered  to  provide  employee  protection 
equivalent  to  that  provided  through  the 
application  of  ANSI  A92.2-1969,  where 
appropriate.  This  incorporation  by  reference 
was  approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  the  American  National  Standards 
Institute.  Copies  may  be  inspected  at  the 
Docket  Office,  Occupational  Safety  and 
Health  Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW.,  room 
N2634,  Washington,  DC  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street, 
NW.,  suite  700,  Washington.  DC. 

§  1926.454    Training  requirements. 

This  section  supplements  and 
clarifies  the  requirements  of 
§  1926.21(b)(2)  as  these  relate  to  the 
hazards  of  work  on  scaffolds. 

(a)  The  employer  shall  have  each 
employee  who  performs  work  while  on 
a  scaffold  trained  by  a  person  qualified 
in  the  subject  matter  to  recognize  the 
hazards  associated  with  the  type  of 
scaffold  being  used  and  to  understand 
the  procedures  to  control  or  minimize 
those  hazards.  The  training  shall 
include  the  following  areas,  as 
applicable: 

(1)  The  nature  of  any  electrical 
hazards,  fall  hazards  and  falling  object 
hazards  in  the  work  area; 

(2)  The  correct  procedures  for  dealing 
with  electrical  hazards  and  for  erecting, 
maintaining,  and  disassembling  the  fall 
protection  systems  and  falling  object 
protection  systems  being  used; 

(3)  The  proper  use  of  the  scaffold,  and 
the  proper  handling  of  materials  on  the 
scaffold; 


(4)  The  maximum  intended  load  and 
the  load-carrying  capacities  of  the 
scaffolds  used;  and 

(5)  Any  other  pertinent  requirements 
of  this  subpart. 

(b)  The  employer  shall  have  each 
employee  who  is  involved  in  erecting, 
disassembling,  moving,  operating, 
repairing,  maintaining,  or  inspecting  a 
scaffold  trained  by  a  competent  person 
to  recognize  any  hazards  associated 
with  the  work  in  question.  The  training 
shall  include  the  following  topics,  as 
applicable: 

(1)  The  nature  of  scaffold  hazards; 

(2)  The  correct  procedures  for 
erecting,  disassembling,  moving, 
operating,  repairing,  inspecting,  and 
maintaining  the  type  of  scaffold  in 
question; 

(3)  The  design  criteria,  maximum 
intended  load-carrying  capacity  and 
intended  use  of  the  scaffold; 

(4)  Any  other  pertinent  requirements 
of  this  subpart. 

(c)  When  the  employer  has  reason  to 
believe  that  an  employee  lacks  the  skill 
or  understanding  needed  for  safe  work 
involving  the  erection,  use  or 
dismantling  of  scaffolds,  the  employer 
shall  retrain  each  such  employee  so  that 
the  requisite  proficiency  is  regained. 
Retraining  is  required  in  at  least  the 
following  situations: 

(1)  Where  changes  at  the  worksite 
present  a  hazard  about  which  an 
employee  has  not  been  previously 
trained;  or 

(2)  Where  changes  in  the  types  of 
scaffolds,  fall  protection,  falling  object 
protection,  or  other  equipment  present  a 
hazard  about  which  an  employee  has 
not  been  previously  trained;  or 

(3)  Where  inadequacies  in  an  affected 
employee's  work  involving  scaffolds 
indicate  that  the  employee  has  not 
retained  the  requisite  proficiency. 

Non-Mandatory  Appendices 

(Non-mandatory)  Appendix  A  to  Subpart 
L — Scaffold  Specificatieaa 

This  Appendix  provides  non-mandatory 
guidelines  to  assist  employers  in  complying 
with  the  requirements  of  subpart  L  of  this 
part.  An  employer  may  use  these  guidelines 
and  tables  as  a  starting  point  for  designing 
scaffold  systems.  However,  the  guidelines  do 
not  provide  all  the  information  necessary  to 
build  a  complete  system,  and  the  employer 
is  still  responsible  for  designing  and 
assembling  these  components  in  such  a  way 
that  the  completed  system  will  meet  the 
requirements  of  §  1926.451(a).  Scaffold 
components  which  are  not  selected  and 
loaded  in  accordance  with  this  Appendix, 
and  components  for  which  no  specific 
guidelines  or  tables  are  given  in  this 
Ap(>endix  (e.g.,  joints,  ties,  components  for 
wood  [K)le  scaffolds  more  than  60  feet  in 
height,  components  for  heavy-duty  horse 
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scaffolds,  coraponents  made  with  other 
materials,  andjcomponents  with  other 
dimensions,  eku]  must  be  designed  and 
constructed  in  accordance  with  the  capacity 
requirements  qf  §  1926.4S1(a),  and  loaded  in 
accordance  wipi  §  1926.451(d)(1). 

Index  to  Appendix  A  for  Subpart  L 

1.  General  guidelines  and  tables. 

2.  Specific  guidelines  and  tables. 

(a)  Pole  scaflDlds: 
Single-pole  wood  pole  scaffolds. 
Independent  wood  pole  scaffolds. 

(b)  Tube  and  coupler  scaffolds. 

(c)  Fabricated  frame  scaffolds. 

(d)  Plasterer)',  decorators'  and  large  area 
scaffolds. 

(e)  Bricklaye^'  square  scaffolds. 

(f)  Horse  scaffolds. 

(g)  Fonn  scafolds  and  carpenters'  bracket 
scaffolds. 

(h)  Roof  bradtet  scaffolds. 

(i)  Outrigger  scaffolds  (one  level). 

(j)  Pump  jaclt  scaffolds. 

(k)  Ladder  jatik  scaffolds. 

(1)  Window  j^ck  scaffolds. 

(m)  Crawling  boards  (chicken  ladders). 

(n)  Step,  platform  and  tresde  ladder 
scaffolds.  ■ 

(o)  Single-fxant  adjustable  suspension 
scaffolds. 

(p)  Two-poic  t  adjustable  suspension 
scaffolds. 

(qKl)  Stones^tters'  multi-point  adjustable 
suspension  sea  lo\ds. 


(qK2)  Masons'  multi-point  adjustable 
suspension  scaffolds, 
(r)  Catenary  scaffolds, 
(s)  Float  (ship)  scaffolds, 
(t)  Interior  hung  scaffolds, 
(u)  Needle  beam  scaffolds, 
(v)  Multi-level  suspension  scaffolds, 
(w)  Mobile  scaffolds, 
(x)  Repair  bracket  scaffolds, 
(y)  Stilts, 
(z)  Tank  builders'  scaffolds. 

1.  General  Guidelines  and  Tables 

(a)  The  following  tables,  and  the  tables  in 
Part  2 — Specific  guidelines  and  tables, 
assume  that  all  load-carrying  timber  members 
(except  planks)  of  the  scaffold  are  a 
minimum  of  1,500  Ib-f/in^  (stress  grade) 
construction  grade  lumber.  All  dimensions 
are  nominal  sizes  as  provided  in  the 
American  Softwood  Lumber  Standards,  dated 
January  1970,  except  that,  where  rough  sizes 
are  noted,  only  rough  or  undressed  lumber  of 
the  size  specified  will  satisfy  minimum 
requirements. 

(b)  Solid  sawn  wood  used  as  scaffold 
planks  shall  be  selected  for  such  use 
following  the  grading  rules  established  by  a 
recognized  lumber  grading  association  or  by 
an  inidependent  lumber  grading  inspection 
agency.  Such  planks  shall  be  identified  by 
the  grade  stamp  of  such  association  or 
agency.  The  association  or  agency  and  the 
grading  rules  under  which  the  wood  is 
graded  shall  be  certified  by  the  Board  of 
Review,  American  Lumber  Standard 
Committee,  as  set  forth  in  the  American 


Softwood  Lumber  Standard  of  the  U.S. 
Department  of  Conmierce. 

(i)  Allowable  spans  shall  be  determined  in 
compliance  with  the  National  Design 
Specification  for  Wood  Construction 
published  by  the  National  Forest  Products 
Association;  paragraph  5  of  ANSI  A10.8- 
1988  Scaffolding-Safety  Requirements 
published  by  the  American  National 
Standards  Institute;  or  for  2x10  inch 
(nominal)  or  2  x  9  inch  (rough)  solid  sawn 
wood  planks,  as  shown  in  the  following 
table: 


Maximum 

intended 

nominal 

load 

(Ib/ft*) 

Maximum  per- 
misslt>te  span 

using  full 
ttiickness  un- 
dressed 
lumber 
(ft) 

Maximum  per- 
missible span 
using  nominal 
thickness 
lumber 
(ft) 

25 

50 

75 

10 
8 
6 

8 
6 

(ii)  The  maximum  permissible  span  for  1 V* 
X  9-inch  or  wider  wood  plank  of  full 
thickness  with  a  maximum  intended  load  of 
50  lb/ft.2  shall  be  4  feet. 

(c)  Fabricated  planks  and  platforms  may  be 
used  in  lieu  of  solid  sawn  wood  planks. 
Maximum  spans  for  such  imits  shall  be  as 
recommended  by  the  manu&cturer  based  on 
the  maximum  intended  load  being  calculated 
as  follows: 


Rated  load 
capacity 


Intended  load 


Light-duty  

Medium-duty  . 
Heavy-duty  .... 
One-person  ... 
Two-person  ... 
Three-person 


25  pounds  per  square  foot  applied  uniformly  over  the  entire  span  area. 

50  pournjs  per  square  foot  ajxXied  uniformly  over  the  entire  span  area. 

75  pounds  per  square  foot  applied  unlfomnly  over  the  entire  span  area. 

250  pounds  placed  at  the  center  of  the  span  (total  250  pounds). 

250  pounds  placed  18  inches  to  the  left  and  right  of  the  center  of  the  span  (total  500  pounds). 

250  pounds  placed  at  the  center  of  the  span  and  250  pounds  placed  18  Inches  to  the  left  and  right  of  the  center  of  the 

span  (total  750  pounds). 


Note:  Platforjn  units  used  to  make  scaffold 
platforms  intended  for  light-duty  use  shall  be 
capable  of  supporting  at  least  25  poimds  per 
square  foot  app  lied  uniformly  over  the  entire 
unit-span  area,  or  a  250-pound  point  load 
placed  on  the  unit  at  the  center  of  the  span, 
whichever  load  produces  the  greater  shear 
force. 

(d)  Guardrail)  shall  be  as  follows: 

(i)  Toprails  s^ll  be  equivalent  in  strength 

to  2  inch  by  4  ii  ich  lumber;  or 
1V«  inch  X  V«  inch  structural  angle  iron;  or 
1  inch  X  .070  inch  wall  steel  tubing;  or 

1.990  inch  x  .0^8  inch  wall  aluminum 

tubing. 


(ii)  Midrails  shall  be  equivalent  in  strength 
to  1  inch  by  6  inch  lumber;  or 

IV4  inch  X IV4  inch  x  'A  inch  structural 
angle  iron;  or 

1  inch  X  .070  inch  wall  steel  tubing;  or 

1.990  inch  x  .058  inch  wall  aluminum 
tubing. 

(iii)  Toeboards  shall  be  equivalent  in 
strength  to  1  inch  by  4  inch  lumber;  or 

IV4  inch  X  IV4  inch  structural  angle  iron; 
or 

1  inch  X  .070  inch  wall  steel  tubing;  or 

1.990  inch  x  .056  inch  wall  aluminum 
tubing. 

(iv)  Posts  shall  be  equivalent  in  strength  to 
2  inch  by  4  inch  lumber,  or 

Single  Pole  Wood  Pole  Scaffolds 


IV4  inch  X 1 V4  inch  x  ^/b  structural  angle 
iron;  or 

1  inch  X  .070  inch  wall  steel  tubing;  or 

1.990  inch  x  .058  inch  wall  aluminum 
tubing. 

(v)  Distance  between  posts  shall  not  exceed 
8  feet. 

(e)  Overhead  protection  shall  consist  of  2 
inch  nominal  planking  laid  tight,  or  y4-inch 
plywood. 

(f)  Screen  installed  between  toeboards  and 
midrails  or  toprails  shall  consist  of  No.  18 
gauge  U.S.  Standard  wire  one  inch  mesh. 

2.  Specific  guidelines  and  tables. 

(a)  Pole  Scaffolds. 


Light  duty  up  to  20 
feet  high 


Light  duty  up  to  60 
feet  high 

25  

4x4  in  

10  feet 

5  feet 


Medium  duty  up  to  60 
feet  high 

50  

4x4  in  

8  feet 

5  feet 


Heavy  duty  up  to  60 
feet  high 


Maximum  intenfted  load  (lt>s/ft^ 

Poles  or  uprights  

Meiximum  pole  ^pacing  (longitudinal) 
Maximum  pole  spacing  (transverse) 


25  

2x4  in 
6  feet 
5feet 


75 

4x6  in. 
6  feet 
5  feet 
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Single  Pole  Wood  Pole  Scaffolds— Continued 

Light  duty  up  to  20 
feet  high 

Light  duty  up  to  60 
feet  high 

Medium  duty  up  to  60 
feet  high 

Heavy  duty  up  to  60 
feet  high 

Runners  

Bearers  and  maximum  spacing  of  bearers: 
3  leet 

.1x4  in  

2x4  in  „.... 

2x6  in.  or  3x4  in 

1V4x9in 

2x4  in  ..'. „ 

2x10  in  

2x10  in.  or  3x4  in 

2x10  in.  or  3x4  in 

2x10  in.  or  3x4  in 

2x10  in.  or  3x4  in 

2x10  in  

7  feet 

2x10  in. 

2x10  in  or  3x5  in 

5  feet  

6  feet  

2x6  in.  or  3x4  in. 
(rough). 

2x10  in  

9  feet 

1x4  in  

2x10  in.  or  3x5  in. 
2x10  in.  or  3x5  in. 

8  feet  

Planking 

Maximum  vertical  spacing  of  horizontal  mem- 

bers. 
Bracing  tiorizontal 

iy4x9in 

7  feet 

2x10  in. 
6  ft  6  in 

1x4  in 

1x4  in  

1x4  in  

1x6  in.  or  1V4x4  in  .... 

1x4  in  

1x4  in  :. 

2x4  in 

Bracing  diagonal 

1x4  in  

1x4  in  

2x4  in 

Tie-ins  

1x4  in. 

Note:  All  members  except  planking  are  used  on  edge.  All  wood  bearers  shall  l>e  reinforced  with  Visx2  inch  steel  strip,  or  the 
equivalent,  secured  to  the  lower  edges  for  the  entire  length  of  the  bearer. 

Independent  Wood  Pole  Scaffolds 


Light  duty  up  to  20 
feet  high 


Light  duty  up  to  60 
feet  high 


Medium  duty  up  to  60 
feet  high 


Heavy  duty  up  to  60 
feet  high 


Maximum  intended  load  

Poles  or  uprights 

Maximum  pole  spacing  (longitudinal) 

Maximum  (transverse) ,... 

Runners 

Bearers  and  maximum  spacing  of  t)earers: 

3  feet  

6  feet  


25lt>s/ft2 
2x4  in  .... 

6  feet 

6  feet 

V/4xAm  . 


25  Ibs/ft2 
4x4  in  .... 
10  feet  ... 
10  feet  ... 
1V4x9in. 


8  feet  . 
10  feet 


Planking .-. 

Maximum  vertical  spacing  of  horizontal  mem- 
bers. 

Bracing  horizontal „ 

Bracing  diagonal 

Tie-ins  


2x4  in  

2x6  in.  or  3x4  in 

2x6  in.  or  3x4  in 

2x6  in.  or  3x4  in 


I'Axgin 
7  feet  .... 


2x4  in  

2x10  in.  (rough)  or 

3x8  in. 
2x10  in.  (rough)  or 

3x8  in. 
2x10  in. —  (rough)  or 

3x3  in. 

2x10  in  

7  feet 


50lbs/ft3 
4x4  in  .... 

8  feet  

8  feet  

2x10  in  .. 

2x10  in  .. 
2x10  in  .. 

2x10  in  .. 


75  Ibs/ft2. 
4x4  in. 
6  feet. 
8  feet. 
2x10  in. 

2x10  in.  (rough). 
2x10  in.  (rough). 


1x4  in 
1x4  in 
1x4  in 


1x4  in 
1x4  in 
1x4  in 


2x10  in 
6  feet  .. 


1x6  in.  or  1V4x4  in 

1x4  in  

1x4  in 


2x10  in. 
6  feet. 

2x4  ih. 
2x4  in. 
1x4  in. 


Note:  All  members  except  planking  are  used  on  edge.  All  wood  bearers  shall  be  reinforced  with  Vi6x2  inch  steel  strip,  or  the 
equivalent,  secured  to  the  lower  edges  for  the  entire  length  of  the  bearer. 

(b)  Tube  and  coupler  scaffolds. 

Minimum  Size  of  Members 


Light  duty 


Medium  duty 


Heavy  duty 


Maximum  intended  load  .... 
Posts,  runners  and  braces 


Bearers 


25  Ibs/ft2 

Nominal  2  in.  (1.90  inches)  OD 
steel  tube  or  pipe. 

Nominal  2  in.  (1.90  inches) 

OD  steel  tube  or  pipe  and  a  maxi- 
mum post  spacing  of  4  ft.x10  ft.. 


Maximum  runner  spacing  vertically 


6  ft.  6  in 


50  Ibs/ft2 

Nominal  2  in.  (1.90  inches)  OD 
steel  tube  or  pipe. 

Nominal  2  in.  (1.90  inches) 

OD  steel  tube  or  pipe  and  a  maxi- 
mum post  spacing  of  4  ft.x7  ft. 
or. 

Nominal  2^A  in.  (2.375  in.). 

OD  steel  tube  or  pipe  and  a  maxi- 
mum post  spacing  of  6  ft.x8  ft.*. 

6  ft.  6  in 


OD 


75  Ibs/ft2. 

Nominal  2  in.  (1.90  inches) 
steel  tube  or  pipe. 

Nominal  2V2  in.  (2.375  in.). 

OD  steel  tut>e  or  pipe  and  a  maxi- 
mum post  spacing  of  6  ft.x6  ft. 


6  ft.  6  in. 


*  Bearers  shall  be  installed  in  the  direction  of  the  shorter  dimension. 


Note:  Longitudinal  diagonal  bracing  shall  be  installed  at  an  angle  of  45°  (±5°). 
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Number  of  Woftdng  Levels: 

1  .._ 

2 

3 

4 


Maximum  Number  of  Planked  Levels 


Maximum  number  of  addi- 
tional planked  levels 


Light 
duty 


16 

11 

6 

1 


dkim 
duty 


11 
1 
0 
0 


Heavy 
duty 


Maximum 
height  of 
scaffold 
(in  feet) 


125 
125 
125 
125 


(c)  Fabricate  frame  scaffolds.  Because  of 
their  prefabricated  nature,  no  additional 
guidelines  or  tables  for  these  scaffolds  are 
being  adopted  In  this  Appendix. 

(d)  Plasterefs',  decorators',  and  large  area 
scaffolds.  The  guidelines  for  pole  scaffolds  or 
tube  and  coupler  scaffolds  (Appendix  A  (a) 
and  (b))  may  be  applied. 

(e)  Bricklayers'  square  scaffolds. 
Maximum  int^ded  load:  50  Ib/fL'* 
Maximum  wiqth:  5  ft. 
Maximum  height:  5  ft. 

Gussets:  1  X  6  m. 

Braces:  1  X  8  is. 

Legs:  2x6  in.  I 

Bearers  (horizontal  members):  2  x  6  in. 

(f)  Horse  scajffolds. 

Maximum  intended  load  (light  duty):  25  lb/ 

ft.^" 
Maximum  intanded  load  (medium  duty):  50 

Ib/ft.^" 
Horizontal  members  or  bearers: 

Light  duty: :  x  4  in. 

Medium  dul  y:  3  x  4  in. 
Legs:  2  x4  in. 

Longitudinal  l^race  between  legs:  1  x  6  in. 
Gusset  brace  a^  top  of  legs:  1  x  8  in. 
Half  diagonal  I  traces:  2  x  4  in. 

(g)  Fonn  sea  Jolds  and  carpenters'  bracket 
scaffolds. 

(1)  Brackets  shall  consist  of  a  triangular- 
shaped  frame  i  nade  of  wood  with  a  cross- 
section  not  les !  than  2  inches  by  3  inches, 
or  of  IV4  inch  Jc  V/*  inch  x  '/b  inch  structural 
angle  iron. 

(2)  Bolts  usekl  to  attach  brackets  to 
structures  shall  not  be  less  than  Vs  inches  in 
diameter. 

(3)  Maximu^  bracket  spacing  shall  be  8 
feet  on  centers , 

(4)  No  more  than  two  employees  shall 
occupy  any  gi'  'en  8  feet  of  a  bracket  or  form 
scaffold  at  any  one  time.  Tools  and  materials 
shall  not  excel  d  75  poimds  in  addition  to  the 
occujjancy. 

(5)  Wooden  ligure-four  scaffolds: 
Maximum  intc  nded  load:  25  Ib/ft.^ 


■  The  squares 
apart  for  light 
feet  apart  for  r„ 

"Horses  shall 
apart  for  light  di  t 
apart  for  mediuo  i 


dity 
mel 


dity 


ihall  be  set  not  more  than  8  feet 
scaffolds  and  not  more  than  5 

ium  duty  scaffolds. 

be  spaced  not  more  than  8  feet 
loads,  and  not  more  than  5  feet 

duty  loads. 


Uprights:  2  X  4  in.  or  2  X  6  in. 

Bearers  (two):  1  x  6  in. 

Braces:  1  x  6  in. 

Maximum  length  of  bearers  (unsupported):  3 

ft.  6  in.  ' 

(i)  Outrigger  bearers  shall  consist  of  two 
pieces  of  1  x  6  inch  lumber  nailed  on 
opposite  sides  of  the  vertical  support. 

(ii)  Bearers  for  wood  Bgure-four  brackets 
shall  project  not  more  than  3  fset  6  inches 
from  the  outside  of  the  form  support,  and 
shall  be  braced  and  secured  to  prevent 
tipping  or  turning.  The  knee  or  angle  brace 
shall  intersect  the  bearer  at  least  3  feet  from 
the  form  at  an  angle  of  approximately  45 
degrees,  and  the  lower  end  shall  be  ntuled  to 
a  vertical  support. 

(6)  Metal  bracket  scaffolds: 

Maximum  intended  load:  25  Ib/fL^ 
Uprights:  2x4  inch 
Bearers:  As  designed. 
Braces:  As  designed. 

(7)  Wood  bracket  scaffolds: 
Maximum  intended  load:  25  lb/ft ^ 
Uprights:  2x4inor2x6in 
Bearers:  2  x  6  in 

Maximum  scaffold  width:  3  ft  6  in 
Braces:  1  x  6  in 

(h)  Roof  bracket  scaffolds.  No  specific 
guidelines  or  tables  are  given. 

(i)  Outrigger  scaffolds  (single  level).  No 
specific  guidelines  or  tables  are  given. 

(j)  Pump  jack  scaffolds.  Wood  poles  shall 
not  exceed  30  feet  in  height.  Maximum 
intended  load — 500  lbs  between  poles; 
applied  at  the  center  of  the  span.  Not  more 
than  two  employees  shall  be  on  a  pump  jack 
scaffold  at  one  time  between  any  two 
supports.  When  2  x  4's  are  spliced  together 
to  make  a  4  x  4  inch  wood  pole,  they  shall 
be  spliced  with  "10  penny"  common  nails  no 
more  than  12  inches  center  to  center, 
staggered  uniformly  bom  the  opposite 
outside  edges. 

(k)  Ladder  jack  scaffolds.  Maximum 
intended  load — 25  Ib/ft^.  *iowever,  not  more 
than  two  employees  shall  occupy  any 
platform  at  any  one  time.  Maximum  span 
between  supports  shall  be  8  feet. 

(1)  Window  jack  scaffolds.  Not  more  than 
one  employee  shall  occupy  a  window  jack 
scaffold  at  any  one  time. 

(m)  Crawling  boards  (chicken  ladders). 
Crawling  boards  shall  be  not  less  than  10 


inches  wide  and  1  inch  thick,  vrith  cleats 
having  a  minimum  IxV/i  inch  cross- 
sectional  area.  The  cleats  shall  be  equal  in 
length  to  the  width  of  the  board  and  spaced 
at  equal  intervals  not  to  exceed  24  inches. 

(n)  Step,  platform,  and  trestle  ladder 
scaffolds.  No  additional  guidelines  or  tables 
are  given. 

(o)  Single-point  adjustable  suspension 
scaffolds.  Maximum  intended  load — 250  lbs. 
Wood  seats  for  boatswains'  chairs  shall  be 
not  iess  than  1  inch  thick  if  made  of  non- 
laminated  wood,  or  ^/a  inches  thick  if  made 
of  marine  quality  plywood. 

(p)  Two-point  adjustable  suspension 
scaffolds.  (1)  In  addition  to  direct 
connections  td  buildings  (except  window 
cleaners'  anchors)  acceptable  ways  to  prevent 
scaffold  sway  include  angulated  roping  and 
static  lines.  Angulated  roping  is  a  system  of 
platform  suspension  in  which  the  upper  wire 
rope  sheaves  or  suspension  points  are  closer 
to  the  plane  of  the  building  face  than  the 
corresponding  attachment  points  on  the 
platform,  thus  causing  the  platform  to  press 
against  the  fece  of  the  building.  Static  lines 
are  separate  ropes  secured  at  their  top  and 
bottom  ends  closer  to  the  plane  of  the 
building  fece  than  the  outermost  edge  of  the 
platform.  By  drawing  the  static  line  taut,  the 
platform  is  drawn  against  the  fece  of  the 
building. 

(2)  On  suspension  scaffolds  designed  for  a 
working  load  of  500  pounds,  no  more  than 
two  employees  shall  be  permitted  on  the 
scaffold  at  one  time.  On  suspension  scaffolds 
with  a  working  load  of  750  pounds,  no  more 
than  three  employees  shall  be  permitted  on 
the  scaffold  at  one  time. 

(3)  Ladder-type  platforms.  The  side  stringer 
shall  be  of  clear  straight-grained  spruce.  The 
rungs  shall  he  of  straight-grained  oak,  ash,  or 
hickory,  at  least  IVa  inches  in  diameter,  with 
Vs  inch  tenons  mortised  into  the  side 
stringers  at  least  Va  inch.  The  stringers  shall 
be  tied  together  with  tie  rods  not  less  than 

V4  inch  in  diameter,  passing  through  the 
stringers  and  riveted  up  tight  against  washers 
on  both  ends.  The  flooring  strips  shall  be 
spaced  not  more  than  Va  inch  apart,  except 
at  the  side  rails  where  the  space  may  be  1 
inch.  Ladder-type  platforms  shall  be 
constructed  in  accordance  with  the  following 
table: 
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Schedule  for  Ladder-Type  Platforms 


Length  of  Ratform 

Side  stringers,  minimum  cross  section  (finished  sizes): 

At  ends 

At  middle  

Reinforcing  strip  (minimum)  

Rungs .-. „ 

Tie  rods: 

Numt>er  (minimum)  „ 

Diameter  (minimum) 

Flooring,  minimum  finished  size 


12  feet 


14  &  16  feet 


18  &  20  feet. 


1%  X  2%  in 1%  X  2%  in 1%  x  3  in. 

1%  X  3%  in 1%  X  3%  in 1%  x  4  in. 

A  %  x  ^^  inch  steel  reinforcing  strip  shal  t>e  attached 

to  the  side  or  underside,  fuH  length. 
Rungs  shall  be  1%  inch  minimum  diameter  with  at 

least  %  inch  in  diameter  terKHis,  and  the  maximum 

spacing  shall  be  12  inches  to  center. 


3  

y*  iTKh 

'>fe  X  2%  in 


4  

'A  inch 

'A  X  2%  in 


4 

•A  inch 

'A  X  2%  in. 


Schedule  for  Ladder-Type  Platforms 


Length  of  Platform 

Side  stringers,  minimum  cross  section  (finished  sizes): 

At  ends 

At  middle » 

Reinforcing  strip  (minimum) 

Rungs , 


Number  (minimum)  

Diameter  (minimum)  

Flooring,  minimum  finished  size 


28  &  30  ft. 

1%x3  in 1%  X  3«A  in. 

1%x4y4in 1%x5in. 

A  %  X  '■/b-inch  steel  reinforcing 
strip  shall  be  attached  to  the  side 
or  underside,  full  length. 

Rungs  shall  be  1%  inch  minimum 
diameter  with  at  least  ^M  Inch  in 
diameter  tenons,  and  the  maxi- 
mum spacing  shall  be  12  inches 
to  center.  Tie  rods. 
6. 


5  

V4  in 

'/fe  X  2%  in 


'A  in. 

'A  X  2»A  in. 


(4)  Plank-Type  Platfonns.  Plank-typo 
platforms  shall  be  composed  of  not  less  than 
nominal  2x8  inch  unspliced  planks, 
connected  together  on  the  underside  with 
cleats  at  intervals  not  exceeding  4  feet, 
starting  6  inches  from  each  end.  A  bar  or 
other  effective  means  shall  be  securely 
fastened  to  the  platform  at  each  end  to 
prevent  the  platform  from  slipping  off  the 
hanger.  The  span  between  hangers  for  plank- 
type  platforms  shall  not  exceed  10  feet. 

(5)  Beam-Type  Platfonns.  Beam  platfonns 
shall  have  side  stringers  of  lumber  not  less 
than  2x6  inches  set  on  edge.  The  span 
between  hangers  shall  not  exceed  12  feet 
when  beam  platforms  are  used.  The  flooring 
shall  be  supported  on  2  x  6  inch  cross  beams, 
laid  flat  and  set  into  the  upper  edge  of  the 
stringers  with  a  snug  fit,  at  intervals  of  not 
more  than  4  feet,  securely  nailed  to  the  cross 
beams.  Floor-boards  shall  not  be  spaced  more 
than  Vz  inch  apart. 

(q)(l)  Multi-point  adjustable  suspension 
scaffolds  and  stonesetters'  multi-point 
adjustable  suspension  scaffolds.  No  specific 
guidelines  or  tables  are  given  for  these 
scaffolds. 

(q)(2)  Masons'  multi-point  adjustable 
suspension  scaffolds.  Maximum  intended 
load — 50  Ib/ft^.  Each  outrigger  beam  shall  be 
at  least  a  standard  7  inch,  15.3  pound  steel 
I-beam,  at  least  15  feet  long.  Such  beams 
shall  not  project  more  than  6  feet  6  inches 
beyond  the  bearing  point.  Where  the 
overhang  exceeds  6  feet  6  inches,  outrigger 
beams  shall  be  composed  of  stronger  beams 
or  multiple  beams. 

(r)  Catenary  scaffolds.  (1)  Maximum 
intended  load — 500  lbs. 


(2)  Not  more  than  two  employees  shall  be 
permitted  on  the  scaffold  at  one  time. 

(3)  Maximum  capacity  of  come-along  shall 
be  2,000  lbs. 

(4)  Vertical  pickups  shall  be  spaced  not 
more  than  50  feet  apart. 

(5)  Ropes  shall  be  equivalent  in  strength  to 
at  least  'A  inch  (1.3  cm)  diameter  improved 
plow  steel  wire  rope. 

(s)  Float  (ship)  scaffolds.  (1)  Maximum 
intended  load — 750  lbs. 

(2)  Platforms  shall  be  made  of  %  inch 
plywood,  equivalent  in  rating  to  American 
Plywood  Association  Grade  B-B,  Group  I. 
Exterior. 

(3)  Bearers  shall  be  made  from  2x4  inch, 

or  1x10  inch  rough  lumber.  They  shall  be  free 
of  knots  and  other  flaws. 

(4)  Ropes  shall  be  equivalent  in  strength  to 
at  least  1  inch  (2.5  cm)  diameter  first  grade 
manila  rope. 

(t)  Interior  hung  scaffolds. 
Bearers  (use  on  edge):  2x10  in. 
Maximum  intended  load:  Maximum  span 
25  lb/ft.2:  10  ft. 
50  lb/fl.2: 10  ft. 
75  lb/ft.z:  7  ft. 

(u)  Needle  beam  scaffolds. 
Maximum  intended  load:  25  lb/ft.* 
Beams:  4x6  in. 

Maximum  platform  span:  8  ft. 
Maximum  beam  span:  10  ft. 

(1)  Ropes  shall  be  attached  to  the  needle 
beams  by  a  scaffold  hitch  or  an  eye  splice. 
The  loose  end  of  the  rope  shall  be  tied  by  a 
bowline  knot  or  by  a  round  turn  and  a  half 
hitch. 


(2)  Ropes  shall  be  equivalent  in  strength  to 
at  least  1  inch  (2.5  cm)  diameter  first  grade 
manila  rope. 

(v)  Multi-level  suspension  scaffolds.  No 
additional  guidelines  or  tables  are  being 
given  for  these  scaffolds. 

(w)  Mobile  Scaffolds.  Stability  test  as 
described  in  the  ANSI  A92  series  documents, 
as  appropriate  for  the  type  of  scaffold,  can  be 
used  to  establish  stability  for  the  purpose  of 
§1926.452(w)(6). 

(x)  Repair  bmcket  scaffolds.  No  additional 
guidelines  or  tables  are  being  given  for  these 
scaffolds. 

(y)  Stilts.  No  specific  guidelines  or  tables 
are  given. 

(z)  Tank  builder's  scaffold. 

(1)  The  maximum  distance  between 
brackets  to  which  scaffolding  and  guardrail 
supports  are  attached  shall  be  no  more  than 
10  feet  6  inches. 

(2)  Not  more  than  three  employees  shall 
occupy  a  10  feet  6  inch  span  of  scaffold 
planking  at  any  time. 

(3)  A  taut  wire  or  synthetic  rope  supported 
on  the  scaffold  brackets  shall  be  installed  at 
the  scaffold  plank  level  between  the 
innermost  edge  of  the  scaffold  platform  and 
the  curved  plate  structure  of  the  tank  shell 
to  serve  as  a  safety  line  in  lieu  of  an  inner 
guardrail  assembly  where  the  space  between 
the  scaffold  platform  and  the  tank  exceeds  1 2 
inches  (30.48  cm).  In  the  event  the  open 
space  on  either  side  of  the  roj>e  exceeds  12 
inches  (30.48  cm),  a  second  wire  or  synthetic 
rope  appropriately  placed,  or  guardrails  in 
accordance  with  §  1926.451(e)(4),  shall  be 
installed  in  order  to  reduce  that  open  space 
to  less  than  12  inches  (30.48  cm). 
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(4)  Scaffok  planks  of  rough  full- 
dimensioned  2-inch  (5.1  cin)xl2-inch  (30.5 
cm)  Douglas  r  ir  or  Southern  Yellow  Pine  of 
Select  Structural  Grade  shall  be  used. 
Douglas  Fir  planks  shall  have  a  Bbar  stress 
of  at  least  IMO  Ib/in^  (130,929  nycm^)  and  a 
modulus  of  elasticity  of  at  least  1,900,000  lb/ 
in*  (130,929.doO  n/cm*),  while  Yellow  Pine 
planks  shall  have  a  fiber  stress  of  at  least 
2500  lb/in*  (172,275  nJcm')  and  a  modulus 
of  elasticity  a  [  at  least  2,000,000  lb/in* 
(137,820.000  i/cm*). 

(5)  Guardrails  shall  be  constructed  of  a  taut 
wire  or  synthetic  rope,  and  shall  be 
supported  by  langle  irons  attached  to  brackets 
welded  to  tha  steel  plates.  These  guardrails 
shall  comply ivith  §  1926.451(e)(4).  Guardrail 
supports  shall  be  located  at  no  greater  than 
10  feet  6  inchj  intervals. 

Non-Mandatory  Appendix  B  to  Subpart  L — 
Criteria  for  Determining  the  Feasibility  of 
Providing  Sale  Access  and  Fall  Protection 
for  Scaffold  Brectors  and  Dismantlers 

[Reserved  I 

Non-Mandatory  Appendix  C  to  Subpart  L — 
List  of  National  Consensus  Standards 

ANSI/SIA  A9e. 2-1990     Vehicle-Mounted 

Elevating  and  Rotating  Aerial  Devices 
ANSI/SIA  A9e .  3-1 990    Manually  Propelled 

Elevating  Aerial  Platforms 
ANSI/SIA  A9e.5-1990    Boom  Supported 

Elevatina  Work  Platfonns 
ANSI/SIA  A^.6-1990    Self-Pmpelled 

Elevating  Work  Platforms 
ANSI/SIA  A9g .  7-1 990    AiWine  Ground 

Support  YehiclezMounted  Vertical  Lift 

Devices 


396 


ANSI/SIA  A92.8-1993     Vehicle-Mounted 
Bridge  Inspection  and  Maintenance 
Devices 

ANSI/SIA  A92.»-1993    Mast-Qimbing  Work 
Platforms 

Non-Mandatory  AppoMiix  D  to  Subpart  L — 
List  of  Training  Topics  for  Scaffold  Erectors 
and  Dismantlers 

This  Appendix  D  is  provided  to  serve  as 
a  guide  to  assist  employers  when  evaluating 
the  training  needs  of  employees  erecting  or 
dismantling  supported  scaSblds. 

The  Agency  believes  that  employees 
erecting  or  dismantling  scaffolds  should  be 
trained  in  the  following  topics: 

•  General  Overview  of  Scaffolding 

•  regulations  and  standards 

•  erection/dismantling  planning 

•  PPE  and  proper  procedures 

•  fall  protection 

•  materials  handling 

•  access 

•  working  platforms 

•  foundations 

•  guys,  ties  and  braces 

•  Tubular  Welded  Frame  Scaffolds 

•  specific  regulations  and  standards 

•  components 

•  parts  inspection 

•  erection/dismantling  planning 

•  guys,  ties  and  braces 

•  fall  protection 

•  general  safety 

• '  access  and  platforms 

•  erection/dismantling  procedures 

•  rolling  scaffold  assembly 

•  putlogs 

•  Tube  and  Clamp  Scaffolds 


•  specific  regulations  and  standards 

•  components 

•  parts  inspection 

•  erection/dismantling  planning 

•  guys,  ties  and  braces 

•  fall  protection 

•  general  safety 

•  access  and  platforms 

•  erection/dismantling  procedures 

•  buttresses,  cantilevers,  &  bridges 
•  System  Scaffolds 

•  specific  regulations  and  standards 

•  components 

•  parts  inspection 

•  erection/dismantling  planning 

•  guys,  ties  and  braces 

•  fall  protection 

•  general  safety 

•  access  and  platforms 

•  erection/dismantling  procedures 

•  buttresses,  cantilevers,  &  bridges 
Scaffold  erectors  and  dismantlers  should 

all  receive  the  general  overview,  and.  In 
addition,  specific  training  for  the  type  of 
supported  scaffold  being  erected  or 
dismantled. 

(Non-mandatory)  Appendix  E  to  Subpart  L— 
Drawrings  and  Illustrations 

This  Appendix  provides  drawings  of 
particular  types  of  scaffolds  and  scaffold 
components,  and  graphic  illustrations  of 
bracing  patterns  and  tie  spacing  patterns. 

This  Appendix  is  intended  to  provide 
visual  guidance  to  assist  the  user  in 
complying  with  the  requirements  of  subpart 
L,  part  1926. 

BIUJN6  CODE  4S10-26-P 
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SUSPENDED  SCAFFOLD  PLATFORM  WELDING 

PRECAUTIONS 


insutand 
Tie-Back 

Insuiating  Material 

(Excess  wire  rope  stored 

on  insulating  materiaO 


WeldMlg  Surface 


Welding 
EledwteLead 


Worit  L#ad  Clamp 
(Located  dose 
wortung 

Work  Lead 


Lea 


Stage  Oround 


Non  Conductive 


BuMingFaci 


Electrically  isolate  Overtiead 
Support  Or  Insulated  Thimble 


NofvConductive 
1%ire  Rope  Cover 


Non-Conductive 
Hoist  Cover 


Electric  Hoist 
IntemaMy  Grounded 
(3rd  Wire) 


Power  Hoist  Electrical 
Cat)le  with  3rd  Wire  Ground 


Stage  (Platform) 

Wire  Rope 

End  of  Wire 
Insulated  From 
Structure  and  Ground 

To  Hoist  Power  Source 
With  3rd  Wire  Grounded 
at  Junction  Box 


Welding  Machine 
Power  Source 
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MAXIMUM  VERTICAL  TIE  SPACING 
WIDER  THAN  S'-O"  BASES 


TIE 


26'-0"  MAX.  BETWEEN 
INTERMEDIATE  TIES 


TIE 


TOP  OF  SCAFFOLD  PLATFORM  AND 

UPPER  MOST  TIE  NOT  TO 

EXCEED  4  TO  1  RATIO 


4  TIMES  MINIMUM  BASE 
''  TIE  AT  CLOSEST  FRAME 
HEADER  OR  BEARER 


FIRST  TIE  CLOSEST  FRAME  HEADER  OR  BEARER 
ABOVE  4  TIMES  THE  MINIMUM  BASE  DIMENSION 


WIDER  THAN  Z'-O" 


MINIMUM  BASE  DIMENSION 
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MAXIMUM  VERTICAL  TIE  SPACING 
3- 0"  AND  NARROWER  BASES 


TOP  OF  8CAFFOL0  PLATFORM 

UPPERMOST  TIE  NOT  TO 

EXCEED  4  T0 1  RATIO 


20--0--  MAX.  BETWEEN 
INTERMEDIATE  TIES 


A  TIMES  MINIMUM  BASE 

TIE  AT  CLOSEST  FRAME 

HEADER  OR  BEARER 


FIRST  TIE  AT  CLOSEST  FRAME  HEADER  OR  BEARER 
ABOVE  4  TIMES  THE  MINIMUM  BASE  DIMENSION 


J  L      3' -0"  AND  NARROWER 


MINIMUM  BASE  DIMENSION 
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SYSTEM  SCAFFOLD 


JOINT  CONNECTIONS 

VARY  ACCORDING 
TO  MANUFACTURER 


GUARD  RAIL  SYSTEM 


TOEBOARD 


STAIR 
TOWER 


WORKING 
LEVEL 


POSTS 


RUNNERS 


BEARERS 


SCREW 
JACK 


SILLS 


DIAGONAL  BRACES 
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TUBE  and  COUPLER  SCAFFOLD 


-PLANKING 


SWIVEL 
CLAMP 


RUNNER 
BEARER 


POST 


NOTE:  ALL  TIES  SHOULD  BE  LOCATED 
AT  CLAMP  LOCATIONS. 
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SCAFFOLDING  WORK  SURFACES 


LAMINATED 

VENIER 

LUMBER 

(LVD 
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OUTRIGGER  SCAFFOLD 


THIS  END 

RIGIDLY 

SECURED 


t/ 


OUTRIGGER  BEAM 

BLOCKED  FOR 
LATERAL  SUPPORT 


§1926.556-  [Removed] 

2.  Section  1926.556  is  removed. 
[FR  Doc.  96-21289  Filed  6-29-96;  8:45  am] 

BILUNQ  CODE  4610-26-P 


)96 


Friday 

August  30,  1996 


Part  III 


Library  of  Congress 

Copyright  Office 

Copyright  Restoration  of  Worics  in 
Accordance  With  the  Uruguay  Round 
Agreements  Act;  Notice 


46134 


Federal  Register  /  Vol.  61,  No.  170  /  Friday,  August  30,  1996  /  Notices 


UBRARY  O^  CONGRESS 

I 
Copyright  Otfice 

[Docket  No.  M-4] 

Copyright  Rtstoration  of  Works  in 
Accordance  With  the  Uruguay  Round 
Agreements  Act;  List  identifying    . 
Copyrights  Restored  Under  the 
Uruguay  Round  Agreements  Act  for 
Which  Notices  of  Intent  To  Enforce 
Restored  Copyrights  Were  Filed  in  the 
Copyright  Office 

aqbicy:  Cop^ight  Office,  Library  of 

Congress. 


ACTION:  Publi 
Notices  of  In) 
Restored  Un« 
Agreements 


lation  of  Second  List  of 
int  to  Enforce  Copyrights 
ler  the  Uruguay  Round 
ct. 


summary:  Thb  Copyright  Office  is 
publishing  it$  second  Ust  of  restored 
copyrights  foj-  which  it  has  received  and 
processed  No|tices  of  Intent  to  Enforce  a 
copyright  restored  under  the  Uruguay 
Round  Agreefnents  Act.  Publication  of 
the  lists  creatbs  a  record  for  the  public 
to  identify  restored  copyright  owners 
and  worlcs  for  which  Notices  of  Intent 
to  Enforce  have  been  filed  with  the 
Copyright  Office. 
EFFECTIVE  DA-^E:  August  30, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marilyn  }.  Kretsinger,  Acting  General 
Counsel,  or  Cnarlotte  Douglass, 
Principal  Legpl  Advisor  to  the  General 
Counsel,  Copyright  GC/I&R,  Post  Office 
Box  70400,  Sbuthwest  Station, 
Washington,  D.C.  20024.  Telephone: 
(202)  707-83f0.  Telefax:  (202)  707- 
8366. 

SUPPLBMENTARY  INFORMATION:  The 
Uruguay  Round  General  Agreement  on 
Tariffs  and  T^de  and  the  Uruguay 
Round  Agreements  Act  (URAA)  (Pub.L 
No.  103^65;  108  Stat.  4809  (1994)) 
provide  for  th  e  restoration  of  copyright 
in  certain  works  that  were  in  the  public 
domain  in  thd  United  States.  Under 
section  104A  of  title  17  "  of  the  United 
States  Code  a  i  provided  by  the  URAA, 
copyright  protection  was  restored  on 
January  1, 19^  16,  in  certain  worlcs  by 
foreign  natior  als  or  domiciliaries  of 
World  Trade  Organization  (WTO)  or 
Berne  countri  es  that  were  not  protected 
in  the  United  States  for  the  reasons 
listed  below.  17  U.S.C.  104A  (1994). 
Specifically,  I  o  qualify  for  restoration,  a 


I  The  URAA's 
replaces  section 
Free  Trade  Agreejnen 
No.  103-182.  107 
Uruguay  Round 
Agreements.  Imp  ement 
Administrative 
Statements.  ti.R 
324  (1994).  See 


76  I 


a  mendment  of  17  U.S.C.  104A 
1 04A  under  the  North  American 
t  Implementation  Act  (Pub.L. 
Stat.  2057.  2115  (1993)).  The 
1  rade  Agreements,  Texts  of 
ing  Bill,  Statement  of 
ion.  and  Required  Supporting 
Joe.  No.  316,  103d  Cong..  2d  Sess. 
FR  50414  (Sept.  29.  1995). 


!  A;t 


work  must  be  an  original  work  of 
authorship  that: 

(1)  is  not  in  the  public  domain  in  its 
source  country  through  expiraticm  of 
term  of  protection; 

(2)  is  in  the  public  domain  in  the 
United  States  due  to: 

(i)  noncompliance  with  formalities 
imposed  at  any  time  by  United  States 
copyright  law,  including  failtire  to 
renew,  publishing  the  work  without  a 
proper  notice,  or  failure  to  comply  with 
any  manufacturing  requirements; 

(ii)  lack  of  subject  matter  protection  in 
the  case  of  sound  recordings  fixed 
before  February  15, 1972;  or 

(iii)  lack  of  national  eligibility  (e.g., 
the  work  is  from  a  country  with  which 
the  United  States  did  not  have  copyright 
relations  at  the  time  of  the  work's 
publication);  and 

(3)  has  at  least  one  author  (or  in  the 
case  of  sound  recordings,  rightholder) 
who  was,  at  the  time  the  work  was 
created,  a  national  or  domiciliary  of  an 
eligible  country.  If  the  work  was' 
published,  it  must  have  been  first 
published  in  an  eligible  country  and  not 
published  in  the  United  States  within 
30-days  of  first  publication. 

See  17  U.S.C.  104A(h)(6).  A  work 
meeting  these  requirements  is  protected 
"for  the  remainder  of  the  term  of 
copyright  that  the  work  would  have 
otherwise  been  granted  in  the  United 
States  if  the  work  never  entered  the 
public  domain  in  the  United  States."  17 
U.S.C.  104A(a)(l)(B). 

Unlike  the  procedure  for  restoration 
under  the  North  American  Free  Trade 
Agreement  Implementation  Act,  under 
the  URAA,  copyright  in  restored  works 
vests  automatically  on  the  date  of 
restoration.  17  U.S.C.  104A(a)(l)(A). 
That  date  is  January  1, 1996,  if  the 
particular  nation  was  already  a  member 
of  the  World  Trade  Organization  (WTO) 
or  the  Berne  Convention.  Otherwise,  the 
effective  date  of  restoration  is  the  date 
of  a  particular  nation's  adherence  to  the 
WTO  or  the  Berne  Convention  or  the 
date  when  the  President  issues  a 
proclamation  extending  copyright 
restoration  to  that  nation. 

Although  the  copyright  owner  may 
immediately  enforce  the  restored 
copyright  against  individuals  who 
infringe  his  or  her  rights  on  or  after  the 
effective  date  of  restoration,  the 
copyright  owner's  right  to  enforce  the 
restored  copyright  is  delayed  against 
reliance  parties.  Typically,  a  reliance 
party  is  one  who  was  already  using  the 
work  before  December  8, 1994,  the  date 
the  URAA  was  enacted.  See  17  U.S.C. 
104A(h)(4).  Before  a  copyright  owner 
can  enforce  a  restored  copyright  against 
a  reliance  party,  the  copyright  owner 


must  first  file  or  serve  a  Notice  of  Intent 
to  Enforce  (NIE)  on  such  parties. 

A  copyright  owner  may  file  an  NIE  in 
the  Copyright  Office  within  two  years  of 
the  date  of  restoration  of  copyright. 
Alternatively,  an  owner  may  serve  an 
NIE  on  an  individual  reliance  party  at 
any  time  during  the  term  of  copyright; 
however,  such  notices  are  effective  only 
against  the  party  served  and  those  who 
have  actual  knowledge  of  the  notice  and 
its  contents.  NIEs  appropriately  filed 
with  the  Copyright  Office  and  published 
herein  serve  as  constructive  notice  to  all 
reliance  parties. 

Pursuant  to  the  URAA,  the  Office  is 
publishing  its  second  four  month  Ust 
identifying  restored  works  and  the 
ownership  for  Notices  of  Intent  to 
Enforce  a  restored  copyright  filed  with 
the  Office.  17  U.S.C.  104A(e)(l)(B).  The 
first  list  was  published  on  Miay  1, 1996. 
61  FR  19372.  The  NIEs  listed  herein  are 
those  entered  into  the  public  records  of 
the  Office  between  April  19, 1996,  and 
August  16,  1996. 

We  have  published  only  the  names  of 
the  owners  and  the  titles  listed  in  the 
NIEs  because  that  is  all  that  is  required 
by  law  and  we  do  not  have  the  funds  to 
include  any  additional  information.  By 
using  this  information,  one  may  search 
the  Office's  database  to  obtain 
additional  information  about  a 
particular  NIE.  NIEs  are  located  in  what 
is  known  as  the  Copyright  Office 
History  Documents  (COHD)  file  which 
is  available  from  computer  terminals 
located  in  the  Copyright  Office  itself  or 
from  terminals  located  in  other  parts  of 
the  Library  of  Congress;  it  is  also 
available  Uirough  Internet.  This 
information  may  be  obtained  through 
the  Library  of  Congress  Information 
System  (LOCIS).  The  hours  of 
availability  are  Monday  through  Friday 
8:30  a.m.-5:00  p.m.  U.S.  Eastern  Time 
(Copyright  Office)  or  over  the  Internet 
Monday-Friday  6:30  a.m.-9:30  p.m. 
U.S.  Eastern  Time,  Saturday  8:00  a.m.- 
5:00  p.m.,  and  Sunday  1:00  p.m.-5.00 
p.m.  Alternative  ways  to  connect 
through  Internet  are:  (i)  use  the 
Copyright  Office  Home  Page  on  the 
Worid  Wide  Web  at:  http:// 
lcweb.loc.gov/copyright;  (ii)  telnet  to 
locis.loc.gov  or  tlie  numeric  address 
140.147.254.3  and  log  in  as  marvel;  (iii) 
telnet  to  marvel.loc.gov,  or  the  numeric 
address  140.147.248.7  and  log  in  as 
marvel;  or  (iv)  use  a  Gopher  Client  to 
connect  to  marvel.loc.gov. 

Information  available  online  includes: 
the  title  or  brief  description  if  untitled: 
an  English  translation  of  the  title;  the 
alternative  titles  if  any;  the  name  of  the 
copyright  owner  or  owner  of  one  or 
more  exclusive  rights,  the  date  of  receipt 
of  the  NIE  in  the  Copyright  Office;  the 
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date  of  publication  in  the  Federal 
Register;  and  the  address,  telephone  and 
telefax  number  of  the  copjnight  owner. 
If  given  on  the  NIE,  the  online 
information  will  also  include  the 
author,  the  type  of  work,  and  the  rights 
covered  by  the  notice.  See  37  C.F.R. 
201.33(f).  For  the  purpose  of  researching 
the  full  Office  record  of  NIEs  on  the 
Internet,  the  Office  is  preparing  online 
search  instructions  that  v^U  soon  be 
accessible  through  the  Copyright  Homep 
Page.  When  these  instructions  become 
available,  a  researcher  can  access  them 
through  the  Library  of  Congress  Home 
Page  on  the  World  Wide  Web  by 
selecting  the  copyright  link. 
Additionally,  images  of  the  complete 
NIEs  as  filed  are  on  optical  disc  and 
available  from  the  Copyright  Office. 
The  following  restored  works  are 
listed  alphabetically  by  copyright 
owner;  multiple  works  owned  by  a 
particular  copyright  owner  are  Usted 
alphabetically  by  title.  Works  having 
more  than  one  copyright  proprietor  are 
listed  under  the  first  owner  and  cross- 
referenced  to  the  succeeding  owner(s). 
A  cross-reference  to  the  composite 
owner  (e.g..  Title  I  owned  by  "A  B  &  C") 
will  state,  "see  A  B  &  C"  at  the  listing 
for  each  individual  owner  (e.g.,  for 
Owner  A,  for  Owner  B  and  for  Owner 
C). 

Action  Research,  Royal  National 
Institute  for  the  Blind  &  Imperial 
Cancer  Research  Fund 

The  black  swan. 
Colimibus. 
The  gamester. 
King  in  Prussia. 
The  Marquis  of  Carabas. 
The  romantic  prince. 
The  sword  of  Islam. 
Turbulent  tales. 

Alexander,  David  Bradbury 

All  the  flowers  came  out  at  once. 

A  child  in  the  house. 

The  early  harvest. 

Finn  and  the  black  hag. 

A  furnished  room. 

Gospel  truth. 

If  he  hollers. 

A  light  dozen. 

My  Mend  Specs  McCann. 

The  other  side  of  the  wall. 

The  pattern  breakers. 

A  pinch  of  salt. 

Retvun  journey. 

Talk  to  me. 

Tea  at  four  o'clock. 

There's  a  man  in  that  tree. 

Ashbee,  Richmal 

Blind  man's  bluff. 
Just  Wilham's  lucL 
Just  William. 


More  Wilham. 
Still  WilUam. 
Sweet  William. 
William. 
William  again. 

William  and  the  brain's  trust. 
William  and  the  evacuees. 
William  and  the  moon  rocket. 
William  and  the  space  animal. 
William  and  the  tramp. 
Wilham  carries  on. 
William  does  his  bit. 
William  in  trouble. 
William  the  bad. 
William  the  bold. 
WilUam  the  conqueror. 
Willieun  the  detective. 
William  the  dictator. 
William  the  fourth. 
Wilham  the  gangster. 
WilUam  the  good. 
William  the  outlaw. 
William  the  pirate. 
William  the  rebel. 
William  the  showman. 
William's  bad  resolution. 
WilUam 's  crowded  hours. 
William's  happy  days. 
William's  treasure  trove. 

Ashton,  Paul.  SEE  Mommens,  Ursula, 
Lady  Darwin  &  Paul  Ashton 

Authors'  Contingency  Fund 

The  12.30  from  Croydon. 

Antidote  to  venom. 

Anything  to  declare. 

The  Groote  Park  miuder. 

The  hog's  back  mystery. 

Many  a  sUp. 

Murderers  make  mistakes. 

The  mystery  of  the  sleeping  car  express 

and  other  stories. 
Mystery  on  Southampton  water. 
The  pit  prop  syndicate. 
The  Ponson  case. 
Yoimg  Robin  Brand. 

Baring  (Maurice)  Will  Trust,  Trustees  of 

The  puppet  show  of  memory. 
Robert  Peckham. 
UnreUable  history. 

Barstow  Broivn,  Sara  Orczy-.  SEE 
Orczy-Barstow  Brown,  Sara 

Bell,  Jean 

Beware  of  the  trains. 
Buried  for  pleasure. 
The  case  of  the  gilded  fly. 
Frequent  hearses. 
Man  overboard. 
Merry-go-roimd. 
Swan  song. 

Berg,  Lelia 

The  adventiues  of  Chunky. 
A  box  for  Benny. 
Grown-ups  don't  understand. 
LlUipops. 


Trust  Chunky. 

Blair  &  Associates,  Ltd. 

Dark  eyes  of  London. 
The  door  with  seven  locks. 
Intimate  relations. 

Briant,  Winfred  Lydia 

As  a  thief  in  the  night. 
Cat's  eye. 

Dr.  Thomdyke  intervenes. 
Dr.  Thomdyke:  his  famous  cases. 
Flighty  PhylUs. 
Helen  Vardon's  confession. 
Mr.  Pottermack's  oversight. 
The  Penrose  mystery. 
The  stoneware  monkey. 
The  svuprising  experiences  of  Mr. 
Shuttlebury  Cobb. 

British  Home  Entertainment,  Ltd. 

An  evening  with  the  Royal  Ballet. 
Uncle  Vanya. 

Brown,  Sara  Orczy-Barstow.  SEE 
Orczy-Barstow  Brown,  Sara 

Cinematheque  Francaise 

Un  chapeau  de  paiUe  d'ltaUe. 

Calderon,  SA,  Cinematograiica 

A  ritmo  de  twist. 

Los  amantes. 

Amor  a  balazo  limpio. 

El  amor  abrio  los  ojos. 

Los  amores  de  un  torero. 

Anna  de  dos  filos. 

Aventura  en  Rio. 

Aventurera. 

Bellas  de  noche. 

Besos  prohibidos. 

La  bien  amada. 

Bikinis  y  rock. 

Bolero  inmortal. 

Cabellera  blanca. 

Cadetes  de  la  naval. 

Camino  del  deseo. 

Came  de  gallina. 

La  casa  embrujada. 

Casadas  en  apiu-os. 

Los  chiflados  del  rock  and  roll. 

Con  quien  andan  nuestros  locos. 

El  conde  de  montecristo. 

La  conquista  del  dorado. 

Coqueta. 

Guide  a  su  marido. 

De  hombre  a  hombre. 

I>e  ranchero  a  empresario. 

Del  can  can  al  mambo. 

Diana  la  cazadora. 

Duelo  de  pistoleros. 

Duelo  en  el  dorado. 

Espiritismo. 

Ferias  de  Mexico. 

Las  ficheras. 

Frankestine  el  vampiro  y  cia. 

La  fuerza  del  deseo. 

Una  gitana  en  JaUsco. 

El  hombre  invisible. 

La  horripilante  bestia  humane. 
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Huespedes  fainosos. 
La  ilegitima.  | 
La  isia  de  los  dinosaurios. 
Juventud  desnuda. 
La  ley  de  las  pistolas. 
Llevame  en  t«s  brazos. 
Las  lobas  del  jring. 
Locos  por  la  television. 
Lociira  musidal. 

Las  luchadons  vs.  el  medico  asesino. 
Las  luchadoras  vs.  la  momia. 
Las  luchadoris  vs.  robot  asesino. 
La  roaidicionjde  la  momia  azteca. 
Matemidad  iinposible. 
Mi  muJOT  no  as  mia. 
Mis  tres  padres. 
La  momia  azteca. 

La  momia  azt^a  vs.  robot  asesino. 
La  mujer  muicielago. 
Mujeres  de  teptro. 
Mujeres  en  mi  vida. 
Mujeres  encaptadoras. 
Las  mujeres  (kntera. 
Mujeres  sacri|icadas. 
Munecos  infetnales. 
Musica  y  din^ro. 
Nido  de  tiburpnes. 
La  nina  de  mis  ojos. 
No  niego  mi  ^asado. 
La  noche  es  n|uestra. 
Noches  de  ro4da.  • 

Nuestros  maridos. 
Ocho  hombrek  y  una  mujer. 
Palabras  de  mujer. 
Para  toda  la  vida. 
Pecado  de  seii  mujer. 
Pecadora. 

Peligros  de  ju  i^entud. 
Peor  que  los  1:  uitres. 
Perdida. 
Pervertida. 
Pistolas  inver  cibles. 
Los  pistoleros . 
Pokar  de  rein^s. 
Pompeyo  el  conquistador. 
Por  que  peca  a  mujer. 
Por  un  eunor. 
Puerto  de  per  licion. 
Recuedos  de  i  ni  valle. 
Revancha. 

El  revolver  sa  ragriento. 
Rondalla. 

San  Frandscc  i  de  Asis. 
San  Ignacio  d  9  Loyola. 
Santa  Claus. 

Santo  en  el  tesoro  de  dracula. 
Santo  en  la  v^nganza  de  la  llorona. 
Santo  en  la  venganza  de  la  momia. 
Santo  vs.  la  hija  de  Frankestein. 
Santo  vs.  los  pnetes  del  terror. 
Santo  y  Blue  pemon  vs.  Dracula  y  El 
Hombre  Lobo. 


Santo  y  Blue 

El  secreto  de 

El  seductor. 

Senora  Tentation 

Sensualidad. 

Siete  ninos  d4  Ecija. 

Sindicato  de  elemirones 


Demon  vs.  Frankenstein, 
uan  Palomo. 


Socios  para  la  aventura. 
El  sol  sale  para  todos. 
Sombra  verde. 
El  tigre  negro. 
Los  tres  rohemios. 
Tuya  en  cuerpo  y  alma. 
Un  tipo  dificil  de  matar. 
Una  golfa. 
El  vestido  de  novia. 
Victimas  del  divorcio. 
Victimas  del  pecado. 
Virgen  de  Guadalupe. 
La  virtud  desnuda. 
Yambao. 

Clark,  Charles  Gordon 

An  apology  for  lawyers. 

The  best  detective  stories  of  Cyril  Hare. 

The  Crime  of  William  Graves. 

Death  among  firiends. 

Death  is  no  sportsman. 

The  death  of  Amy  Robsart. 

An  English  murder. 

Friday's  child. 

He  should  have  died  hereafter. 

I  never  forget  a  face. 

The  magic  bottle. 

Miss  Bumside's  dilemma. 

Monday's  child. 

The  old  flame. 

The  rivals. 

Saturday's  child. 

Sister  Bessie. 

Suicide  excepted. 

A  surprise  for  Christmas. 

Tenant  for  death. 

That  yew  tree's  shade. 

Thursday's  child. 

Tragedy  at  law. 

Wednesday's  child. 

Weight  and  see. 

When  the  wind  blows. 

With  a  bare  bodkin. 

Clasa  Films  Mundiales,  SA  de  CV 

El  primer  amor. 

Comaissance  du  Cinema 

Prix  de  beaute. 

Compagnie  Mediterraneenne  de  Films 

Angele. 

Le  belle  menuiere. 

Cesar. 

Cigalon. 

Farmy. 

La  femme  du  boulanger. 

La  fille  du  puisatier. 

Le  gendre  de  Monsieur  Poirier. 

Jofroi. 

Les  letters  de  mon  mowlin  (I  &  II). 

Manon  des  sources. 

Marius. 

Merlusse. 

Nais. 

Regain. 

Le  schpountz. 

Topaze  (1933). 

Topaze  (1951).  ' 


Topaze. 
Ugolin. 

Connaissance  Du  Ciimna 

Les  has  fonds. 

Cooper,  Leo 

Fenny. 

National  Provincial. 

Cordon  Holding,  BV 

Acht  koppen. 

Andere  wereld. 

Balkon. 

Band  van  Mobius  n. 

Band. 

Belvedere. 

Bevryding. 

Bolspiralen. 

Boven  en  onder. 

Castrovalva. 

Qrkellimiet  I. 

Qrkellimiet  m. 

Concentrishe  schillen. 

Dag  en  nacht. 

Oaken  van  Siena. 

Debrug. 

Diepte. 

Draaikoiken. 

Draak. 

Drie  bollen  I. 

Drie  bollen. 

Drie  werelden. 

Droom  (mantis  religiosa). 

Druppel. 

Dubbele  planetoide. 

Emblemata 

Emblemata 

Emblemata 

Emblemata 

Emblemata 

Emblemata 

Emblemata 

Emblemata 

Emblemata 

Emblemata 

Emblemata 

Emblemata 

Emblemata 

Emblemata 

Emblemata 

Emblemata 

Emblemata 

Emblemata 

Emblemata 

Emblemata 

Emblemata 

Emblemata 

Emblemata 

Emblemata 

Emblemata 

Emblemata 

Emblemata 

Emblemata 


(colofon). 

(eerste  titelpagina). 
(I,  bloemvaas). 
(n,  aanbeeld). 
(in.  luit). 
(inhoudsopgave). 
(IV,  vlieger). 
(DC,  stoomwals). 
(tweede  titelpagina). 
(V,  boei). 
(VI,  palmboom). 
(Vn,  windvaan). 
(Vni,  zonnewyzer). 
(X,  vuurslag). 
(XI,  kaarsvlam). 
(Xn,  handwyzer). 
(Xm,  byenkorf). 
(XTV,  kikvorsch). 
(XLX.  vlinder). 
(XV,  eekhoom). 
(XVI,  paddestoel). 
(XVn,  weegschall). 
(XVm,  dobbelsteenen). 
(XX,  cactus). 
(XXI,  waterput). 
(XXII,  schuilnest). 
(XXin.  gieter). 
(XXIV,  hangslot). 


Galery. 

GemummiHceerde  priesters  in  Gangi, 

Sicilie. 
Hand  met  spiegelende  bol. 
Hoi  en  bol. 
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Kikker  mummie. 

Kleiner  en  kleiner.  i  .       •' 

Klimmen  en  dalen.  •      '  ' 

Knopen. 

Kringloop. 

Kubus  met  banden. 

Lichtende  zee. 

Lucht  en  water  I. 

Lucht  en  water  n. 

Luchtkasteel. 

Metamorphose  I. 

Metamorphose  n. 

Metamorphose  m. 

Modderplas. 

Nieuwjaarswens  1947  Nederlandsche  ex 

libris-kring,  den  haag. 
Omhulsel. 
Ontmoeting. 
Ontwikikeling  I. 
Ontwlkkeling  n. 
Oog. 

Orde  en  chaos  (II)  kompasroos. 
Platwormen. 
Predesinatie. 
Pretententoon  stelling. 
Regelmatige  vlakverdeling. 
Regelmatige  vlakvulling  met  vogels. 
Relativiteit. 
Reptielen. 
Rimpeling. 
Ringslagen. 
Ruiter. 

Scholastica  (illustratie,  pagina  19). 
Scholastica  (illustratie,  pagina  5). 
Scholastica  (illustratie,  pagina  11). 
Scholastica  (illustratie,  pagina  15). 
Scholastica  (illustratie,  pagina  21). 
Scholastica  (illustratie,  pagina  25). 
Scholastica  (initaal  D,  pagina  7). 
Scholastica  (initaal  T,  pagina  10). 
Scholastica  (initiaal  A). 
Scholastica  (initiaal  D,  pagina  24). 
Scholastica  (initiaal  H,  pagina  12). 
Scholastica  (initiaal  H,  pagina  13). 
Scholastica  (initiaal  O,  pagina  27). 
Scholastica  (initiaal  S,  pagina  3). 
Scholastica  (initiaal  S,  pagina  4). 
Scholastica  (initiaal  V,  pagina  17). 
Scholastica  (initiaal  V,  pagina  20). 
Scholastica  (vignette,  pagina  28). 
Scholastica  (voorkant  omslag). 
Spiralen. 
Sterren. 

Stilleven  en  straat. 
Stilleven  met  spiegel. 
Studie  voor  sterren. 
Tekenen. 
Toren  van  Babel. 
Toverspiegel. 
Trappenhuis. 
Twee  dorische  zuilen. 
Twee  snydende  vlakken. 
ValkvuUings  motief  met  reptielen. 
Verbiun. 
Vierkantlimiet. 
Viervlak-planetoid. 
Viseen. 

Vissen  en  schubben. 
Vissen  ent  kikkers. 


Vissen. 

Vlakvulling  I. 

VlakvulUng  U. 

Vlakvullingsmotief  met  vogels. 

Water. 

Waterval. 

Zelfportret. 

Zon  en  maan. 

Zwaartekracht. 

Zwanen. 

Cummings,  Diana 

A  bullet  for  Rhino. 

The  case  of  the  busy  bees. 

The  case  of  the  Michaelmas  goose. 

Catt  out  of  the  bag. 

Charles  Augustus  Milverton. 

Dead  on  time. 

Funny  peculiar. 

The  Knights  of  St.  Peerrins. 

Let  X  be  the  murderer. 

Measiue  for  murder. 

Midsummer  murder. 

Mischief  in  the  offing. 

The  quick  one. 

Silence  after  diimer. 

Subject:  murder. 

Villainous  saltpetre. 

DeAnda  (Raul)  SA  de  CV,  Producciones 

24  horas  de  vida. 
Acapulco  a  go  go. 
Alias  el  Alacran. 
Almas  rebeldes. 
Amanecer  ranchero. 
Amor  a  la  Mexicana. 
Angeles  de  arrabal. 
Apuros  de  mi  ahijada  los. 
Aqui  esta  Juan  Colorado. 
Asi  es  mi  Mexico. 
Una  aventura  en  la  noche. 
Baila  mi  amor. 
Bajo  el  cielo  de  sonora. 
Banda  del  Cuervo  la. 
Bataclan  Mexicano. 
Buscabullas  el. 
Caminos  de  sangre. 
Campeon  sin  corona. 
Una  cancion  a  la  Virgen. 
Carcel  de  cananea  la. 
Charro  negro  el. 
Charro  negro  en  el  norte  el. 
Ciel  rojo. 

Comisario  en  tumo. 
Con  los  dorados  de  villa. 
Con  todo  el  corazon. 
Cristeros  los. 
Cuarto  mandamiento  el. 
Cuatro  noches  contigo. 
Del  rancho  a  la  capital. 
Diablo  a  caballo  el. 
Diablo  desaparece  el. 
Dos  caballeros  de  espada. 
Dos  gallos  de  pelea. 
Duelo  en  el  desierto. 
Duquesa  diabolica  la. 
Enemigos. 
Espadachin  el. 
Espionaje  en  el  golfo. 


Estampida. 

Fe  en  Dios  la. 

Frontera  norte. 

Fuera  de  la  ley. 

Gaviota  la. 

Genio  y  figure. 

Guadalajara  pues. 

Guerra  de  los  sexos  la. 

Hay  angeles  sin  alas. 

Hija  del  ministro  la. 

Hijo  del  bandido  el. 

Hijo  del  charro  negro  el. 

Hombre  de  negro  el. 

Hombre  peligroso  un. 

Hombres  de  roca. 

Konga  roja. 

Leyenda  del  bandido  la. 

Leyenda  del  bandido  la. 

Limar  de  la  familia  el. 

Manzanas  de  Dorotea  las. 

Marcha  a  zacatecas  la. 

Mascaara  de  jade  la. 

Mascara  de  came  la. 

Matrimonio  y  mortaja. 

Muchacho  afegre  el. 

Muchacho  de  durango  el. 

Muerte  en  bikini  la. 

Muerte  en  la  feria. 

Una  mujer  decente. 

Mula  de  cuUen  baker  la. 

La  mula  de  Cullen  Baker. 

Negocio  del  odio  el. 

Padrino  es  mi  compadre  el. 

Pozo  el. 

Prohibido. 

Quien  mato  al  abuelo. 

Rancho  alegre. 

Reina  del  tropico  la. 

Remolino. 

Rio  escondido. 

RosaUnda. 

Sangre  en  el  barrio. 

Se  la  llevo  el  Remington. 

Senoritas. 

Si  quiero. 

Siete  evas  para  adan. 

Solitario  el. 

Sombra  de  chucho  el  roto  la. 

Sota  caballo  y  rey. 

Soy  puro  mexicano. 

Su  precio  unos  dolares. 

Tierra  de  violencia. 

Tierra  del  mariachi  la. 

Tormenta  en  la  cumbre. 

Toros  amor  y  gloria. 

Tres  de  presidio. 

Tres  hombres  malos. 

Ultimo  chinoco  el. 

Unidos  por  ei  eje. 

Vagabundo  en  lalluvia. 

Vengador  el. 

Venganza  del  chaarro  negro  la. 

Venganza  del  Diablo  la. 

Vuelo  701. 

Vuelta  del  chaarro  negro  la. 

Yo  mate  a  Juan  Charrasqueado. 

Yo  mate  a  Rosita  Alvirez. 

Zurdo  el. 

Diana  Inlemacional  Films,  SA  de  CV 

Aladino  y  la  lampara  maravillosa. 
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Alia  en  el  rar  cho  grande. 

Alia  en  el  tropico. 

Amor  aue  m^lo  eres. 

Las  aventurat  de  Pito  Perez. 

Bajo  el  cielo  de  Mexico. 

Los  Beverly  ae  Peralvillo. 

Cancion  de  c|ina. 

CapuUito  de  ^lehli. 

Una  carta  de  amor. 

Cartas  marcai  las. 

Cito  con  la  muerte. 

Las  colegiala$. 

Comicos.       ! 

Ckimo  atrapai  a  un  Don  Juan. 

Como  todas  las  madres. 

Con  la  musica  por  dentro. 

Corazon  de  fiiera. 

La  criada  bien  criada. 

El  criado  makriado. 

Crimen  y  cas^igo. 

Cuando  quiete  un  mexicano. 

Departamentp  de  soltero. 

IDespedida  d^  soltera. 

La  devoradorfi. 

Dios  los  cria.  | 

Dos  de  la  vid^  airada. 

Duro  pero  seguro. 

Educando  a  papa. 

En  tiempos  de  la  inquisicion. 

Entre  abogados  te  veas. 

Escuela  der  v&gabundos. 

Escuela  para  suegras. 

Fijate  que  su^ve. 

Flor  de  duraano. 

Hasta  que  petdio  Jalisco. 

Hay  muertos  que  no  hacen  ruido. 

El  hijo  desob  idiente. 

Los  hijos  de  I  daria  Morales. 

Hipolito  el  d4  santa. 

La  instrusa. 

Jalisco  canta  i  m  Sevilla. 

El  jefe  maxin  o. 

Juan  sin  miec  o. 

Ley  fuga. 

Lo  que  le  pas  3y  a  san  son.  ( 

Lo  que  va  de  lyer  a  hoy. 

Las  locuras  de  tin  tan. 

Los  maderos  de  San  Juan. 

La  madrecita 

Mama  Ines. 

Las  mananita  s. 

La  marca  del  coyote. 

Me  he  de  con  ler  esa  tuna. 

Medico  de  gu  ardia. 

Muchachas  q  Lie  trabajan. 

Una  mujer  qi  e  no  miente. 

La  mujer  sin  ilma. 

El  nino  y  el  li  idron. 

El  nino  y  el  r  luro. 

No  basta  ser  iharro. 

No  me  denemdas  compadre. 

Nosotros  dos 

Paco  el  elegante. 

Padre  nuestn  i. 

Papacito  lint!  d. 

Pena,  penita,  pena. 

Pina  madura 

Playa  prohib  da. 

Pobre  pero  h(  >nrada. 


Pobres  pero  sinverguenzas. 

Por  la  puerta  falsa. 

Que  familia  tan  cotorrra. 

Que  me  toquen  las  golondhnas. 

El  rey  se  divierte. 

Rogaciano  el  Huapanguero. 

La  selva  de  fuego. 

Senora  Ama. 

Si  adelita  se  fuera  con  otro. 

Si  me  han  de  matar  manana. 

Soledad. 

Solo  Veracruz  es  belle. 

La  sombra  del  otoro. 

Sonaron  cuatro  balazos. 

El  sultan  descalzo. 

El  tigre  de  Jalisco. 

Tu  y  las  nubes. 

Tonta  tonta  pero  no  tanto. 

Los  tres  mosqueteros  y  medio. 

La  ultima  noche. 

Vino  el  remolino  y  nos  alevanto. 

Earl  of  Oxford  and  Asquith 

Autoboiography  of  a  saint. 

Barchester  pilgrimage. 

The  belief  of  Catholics. 

The  body  in  the  silo. 

Bread  of  stone. 

Bridegroom  and  bride. 

Captive  flames. 

The  creed  in  slow  motion. 

EWfficulties. 

Double  cross  purposes. 

Enthusiasm. 

Essays  in  satire. 

The  footsteps  at  the  lock. 

God  and  the  atom. 

The  gospel  in  slow  motion. 

Heaven  and  Charing  Cross. 

The  hidden  stream. 

The  imitation  of  Christ. 

In  soft  garments. 

In  three  tongues. 

The  layman  and  his  conscience. 

Let  Dons  delight. 

Lightning  meditations. 

The  mass  in  slow  motion. 

Occasional  sermons. 

Other  eyes  than  ours. 

Pastoral  sermons. 

A  retreat  for  laymen. 

A  retreat  for  priests. 

Retreat  in  slow  motion. 

Solved  by  inspection. 

Still  dead. 

Stimuli. 

University  and  Anglican  sermons. 

Eldin,  Madame  V 

Mediterranean  scenes. 
The  religious  interregnum. 

Elvira  (Gonzalo)  SA  de  CV, 
Producciones 

La  ciudad  no  es  para  mi. 
Dos  anos  de  vacaciones. 
Palabras  de  amor. 
La  revoltosa. 
Rififi  en  el.convento. 


Estate  of  J.  R.  R.  Tolkien.  SEE  Tolkien 
(J.  R.  R.)  Estate  of 

Estate  of  W.  P.  Watt.  SEE  Watt  (W.  P.) 
Estate  of 

Executors  of  the  Estate  of  David 
Gamett.  SEE  Gamett  (David)  Executors 
bfthe  Estate  of 

Executors  of  the  Estate  of  Fiametta 
Oliver.  SEE  Oliver,  W.  R.,  &  the 
Executors  of  the  Estate  of  Fiametta 
Oliver 

Executors  of  the  Estate  of  Jim  Stewart. 
SEE  Stewart  (Jim)  Executors  of  the 
Estate  of  . 

Executors  of  the  Estate  of  K.  S.  P. 
McDowell.  SEE  McDowell  (K.  S.  P.) 
Executors  of  the  Estate  of 

Executors  of  the  Estate  of  Magdalen 
Perceval  Maxwell.  SEE  Maxwell 
(Magdalen  Perceval)  Executors  of  the 
Estate  of 

Fildebroc 

Cesar  et  Rosalie. 

Fildebroc,  Gueville 

Que  la  fete  commence. 

Fildebroc,  SFP,  FR3,  UGC 

L'a  rgent  des  autr^. 

Fildebroc,  United  Artists 

Le  diable  par  la  queue. 
Le  roi  de  coeur. 

Fildebroc-Capac 

Le  complexe  du  kangourou. 

Fildebroc-Capac  &  Somerville  House 
Production  (Montreal) 

Au  revoir  a  Lundi. 

Films  de  la  Pleiade 

La  chasse  au  lion  a  Tare. 

Fric-Frac. 

Jaguar. 

Les  maitres  fous. 

Martin  Soldat. 

Terre  sans  pain. 

Films  de  la  Pleide 

L'E  au  a  la  bouche. 

Films  du  Jeudi 

La  chienne. 

Fisher,  Wyn 

Back  to  ballyguUion. 
The  ballyguUion  bus. 
Dear  ducks. 
Lobster  salad. 
An  ulster  childhog. 

Flann  O'Brien,^  Estate  of 

Two  in  one. 
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FR3.  SEE  Filddiroc,  SFP,  FR3.  UGC 
Frazer,  Sir  James 

Aftermath:  a  supplement  to  the  golden 

bough. 
The  belief  in  immortaUty  and  the 

worship  of  the  dead. 
Condorcet  on  the  progress  of  the  human 

mind. 
Creation  and  evolution  in  primitive 

cosomogonies  and  other  pieces. 
The  fear  of  the  dead  in  primitive 

religion. 
The  gorgon's  head  and  other  Uterary 

pieces. 
Myths  of  the  origin  of  fire. 
Totemism  and  exogamy. 
The  worship  of  natiue. 

Friedrich  Wilhelm-Mumau-Stiftung. 
Legal  Successor  of  the  Majestic  Film/ 
Tobis  (Germany) 

Tanz  auf  dem  Vulkan. 

Friedrich  Wilhelm-Mumau-Stiitung. 
Legal  Successor  of  the  Terra-Filmkunst, 
GmbH  (Germany) 

Die  grosse  Freiheit  Nr . .  ?. 
Jud  Suess. 

Friedrich  Wilhelm-Mumau-Stiftung. 
Legal  Successor  of  the  Tobis-Filmkunst, 
GmbH  (Germany) 

Die  Geierwally. 
Der  grosse  Koenig. 
Ohm  Krueger. 
Titanic. 

Friedrich  Wilhelm-Mumau-Stiihmg, 
Legal  Successor  of  the  UFA  (Germany) 

Amphitryon. 

Asphalt. 

Bismarck. 

Der  blaue  Engel. 

Condottieri. 

Die  Drei  von  der  Tankstelle. 

Die  Entlassung. 

Es  war  eine  rauschende  Ballnacht. 

Faust. 

Der  Feuerteufel. 

Das  Floetenkonzert  von  Sanssouci. 

Fluechtlinge. 

FPl  antwortet  nicht. 

Friedrich  Schiller — Triumph  eines 

Genies. 
Geheimzeichen  LB  17. 
Gold. 

Die  goldene  Stadt. 
Der  Gouvemeur. 
Die  grosse  Liebe. 
Der  grosse  Schatten. 
Heimat. 

Hitlerjimge  Quex. 
Immensee. 

Der  Kaiser  von  Kalifomien. 
Kautschuk. 
Kolberg. 

Der  Kongress  tanzt. 
Der  letzte  Mann. 


Der  Maim,  der  Sherlock  Holmes  war. 

Metropolis. 

Morgenrot. 

Muenchhausen. 

Nibelungen  I  (Siegfried's  Tod). 

Nibelungen  II  (Kriemhilds  Rache). 

Nora. 

Opfergang. 

Quax  der  Bruchpilot. 

Reitet  fuer  Deutschland. 

Ritt  in  die  Freiheit. 

Romanze  in  Moll. 

Sensationsprozess  Casilla. 

Die  Strasse. 

Stukas. 

Trenck  der  Pandur. 

Truxa. 

Unter  heissem  Himmel. 

Urlaub  auf  Ehrenwort. 

Variete. 

Via  Mala. 

Victor  und  Viktoria. 

Wasser  fuer  Canitoga. 

Wiuischkonzert. 

Der  zerbrochene  Krug. 

Galubi,  SA,  Producciones 

El  agente  viajero. 

Al  son  del  mambo. 

La  alegria  de  vivir. 

Los  amores  de  Juan  Chaarrasqueado. 

La  bandida. 

Barridos  y  regados. 

Caballos  de  acero. 

Cafe  colon. 

Camino  del  mal. 

Cantando  nace  el  amor. 

Cementerio  del  terror. 

Cielito  lindo. 

Como  perros  y  gates. 

El  derecho  de  nacer. 

los  desalmados. 

Los  desarraigados. 

La  doncella  de  piedra. 

La  golfa  del  barrio. 

El  gran  campeon. 

Gritenme  piedras  del  campo. 

El  halcon  solitario. 

El  hijo  de  los  pobres. 

El  hijo  del  palenque. 

Impaciencia  del  corazon. 

Los  invisibles. 

Juan  Charrasqueado. 

Ladron  que  roba  a  ladron. 

Ladrones  de  nines. 

El  luchador  fenomeno. 

Magnmn  357. 

La  malaguena. 

Manos  de  seda. 

Me  quiero  casar. 

Mi  preferida. 

La  muerte  del  soplon. 

La  mugrosita. 

La  miuner  de  dos  caras. 

Nido  de  fieras. 

La  nina  de  la  mochila  azul. 

La  noche  del  Ku  Kux  Klan. 

Nosotras  las  sirvientas. 

Un  padre  a  toda  maquina. 


Un  par  a  todo  dar. 

Pecado  mortal. 

Pegando  con  tubo. 

Pilotos  de  combate. 

Pistoleros  bajo  el  sol. 

Pistoleros  del  diablo. 

El  plebeyo. 

Pobre  del  pobre. 

Que  perra  vida. 

Rescate  mortal. 

El  rey  de  la  selva. 

Santo  vs.  los  asesindos  de  otros 

mundos. 
Serenata  en  Acapulco. 
Sucedio  en  Acapulco. 
Un  sueno  de  amor. 
Los  tales  por  cuales. 
Vuelven  los  halcones. 
Yo  fui  novio  de  Rosita  Alviiez. 

Gamett  (David)  Executors  of  the  Estate 
of 

Beany-eye. 

The  familar  faces. 

The  flowers  of  the  forest. 

The  grasshoppers  come. 

Pocahontas,  or  the  nonpareil  of  Virginia. 

A  rabbit  in  the  air. 

War  in  the  air. 

Gaumont  and  UGC  D^.  International 

Rendez-vous  de  Juillet. 
Serie  noire. 

Gaumont.  SA 

Antoine  et  Antoinette. 

Assassins  et  voleurs. 

Carmen. 

Caroline  Cherie. 

Un  condamne  a  mort  s'est  echappe. 

Cousin  cousine. 

Les  dos  au  mur. 

La  passion  de  Jeanne  d'arc. 

La  poison. 

Les  teutons  flinguers. 

Les  trois  font  la  paire. 

Goebel  (W.)  Porzellanfabrik,  GmbH  & 
Co.  KG 

's  stimmt  net  (Dose).  ' 

's  stimmt  net. 

's  stimmt  net.  Ascher. 

53  IV. 

Abendlied,  Marterl. 

Abendlied. 

Adventsengel  m.  Harmonika, 

candleholder. 
Adventsengel  m.  Laute,  candleholder. 
Adventsengel  m.  Mandoline. 
Adventsengel  m.  Trompete. 

candleholder. 
Adventsengel  mit  Floete,  Baumbehang. 
Adventsengel  mit  Floete. 
Adventsengel  mit  Mandoline, 

Baumbehang. 
Adventsleuchter  mit  3  Engein. 
Das  Allemeuste. 
Am  Wegesrand,  bildstockl. 
Am  Wegesrand,  Weihkessel. 
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Angsthase,  B  Id. 

Angsthase. 

Apfeldieb,  Junge. 

AschenputteL 

Auf  der  Aim.  Bandoneonspieler. 

Auf  Wiedersahen. 

Baby  in  Wieg^  (Wandring). 

Bei  Mutter  Nferia,  Materl. 

Betendes  Kind  mit  Engelein. 

Der  BlumenfiiBund. 

Blumenmadohna  mit  Kind. 

Bruderlein  u4d  Schwesterlein. 

Bruederlein  ^nd  Schwesterlein,  table 

lamp. 
Der  Buecheniurm. 
Der  Buechervfurm/Junge. 
Der  Buechenfurm/Maedchen. 
Chef. 

Christkind. 

Christkindleiii  kommt,  Baumbehang. 
Christkindlein  kommt,  Engel. 
Dankgebet,  Baumbehang. 
Dorfbub. 
Dorfheld. 
Duett  Saengeipaar. 
Ehbote. 

Engel  in  Wolie,  Baumbehang. 
Engel  mit  Tninpete,  Baumbehang. 
Engel  rechts,  Weihkessel. 
Engel,  Weihkessel. 
Engelgruppchen,  Weihkessel. 
Entenmuettenphen. 
Entenmuttercnen. 
Der  erste  Einttauf. 
Erster  Schultag,  Junge. 
Erster  Schultag,  Maedchen. 
Esel. 

Ferien&eund^,  Bild. 
Freibiges  Lie^hen. 
Freunde  (Buchstutze). 
Freunde  Tiscfel«unpe. 
Freunde.      J 
Der  fromme  Heitersmann. 
Fromme  Weisen. 
Fruehling  ist's. 

Fruehling,  Maedchen  im  B  (Buchstutze). 
Fruehling,  Mfedchen  im  Baum. 
Fruehling,  Maedchen  in  Baum. 
Fruehlingsidjll. 


Fruehlingsli 
Fruhling  Ma 
Fuer's  Vaterl 
Gaenseliesl  ( 
Gaenseliesl 
I>as  Geheimn 
Geigerlein  m 
Geigerlein,  B 
Geigerlein 

Gesangsprob^  (Dose) 
Gesangsproba,  Ascher, 
Gesangsprobe. 
Glockenturmlmit  Engein 


en  im  Baum,  table  lamp. 
Rettichbub. 
uchstutze). 


Glueckskauf, 
Gratulant. 
Gratulanten 
Die  Gratulanttn 
Gretel. 
Grobreinemai  :hen 
Gute  Freundt 


[unge  mit  Schwein. 


Der  gute  Hirte,  Weihkessel. 

Der  gute  Hirte. 

Haendler-Aufstellschild  mit  Wanderbu. 

Haensel  und  Gretel. 

Hans  im  Glueck. 

Hasenvater  (Buchstuetze). 

Hasenvater  (Dose). 

Hasenvater. 

Hausmusik. 

Hausmutterchen. 

Heimkehr,  Babgeiger. 

Heini  Bandoneonspieler  (Dose). 

Heini,  Ascher. 

Heinl  Bandoneonspieler  (Dose). 

Heldentenor. 

Herbst  Jimge  im  Baum,  table  lamp. 

Herbst,  Junge  im  Baum  (Buchstutze). 

Herbst,  Junge  im  Baum. 

Der  Herr  Kapellmeister. 

Herr  Ober. 

Himmlische  Klaenge,  Baumbehang. 

Hinaus  in  die  Feme. 

Hoert  Ihr  Leute.  Nachtwaechter. 

Hui,  die  Hummel. 

Ich  bringe  Gluck,  Kaminfeger. 

Ich  gratuliere. 

Ich  hab's  vergessen. 

Im  Huehnerhof. 

Im  Huhnerhof  (Buchstutze). 

In  Sicherheit,  Madchen. 

In  tausend  Angsten. 

Jagerlein. 

Jesulein. 

Jesuskind,  Weihkessel. 

Junge  mit  Holzpferd  (Adv.  Leuchter). 

Junge  mit  Vogel,  ascher. 

Kammersanger. 

Kehrliesl. 

Kind  im  Bettchen  (Wandring). 

Kind  mit  Haengematte  (Wandbild). 

Die  kleine  Gaertnerin. 

£)er  Kleine  Konditor. 

E)er  kleine  Musikant. 

Kniender  Engel  mit  Horn. 

Kniender  Engel  mit  Kerze. 

Kniender  Engel  mit  Laute. 

Kuekenmutterchen  (Buchstuetze)  = 

Chick  girl,  book  end. 
Kuekenmutterchen  (Dose). 
Kuekenm  utterchen. 
Lamm. 
Lausbub. 

Leise  Tone,  Baiunbehang. 
Liebt  mich,  liebt  mich  nicht,  table  lamp. 
Liebt  mich,  liebt  mich  nicht. 
Liebt  mich,  liebt.  (Buchsstutze). 
Lobgesang,  Baumbehang. 
Madonna  mit  Heiligenschein. 
Madonna  ohne  HeiUgenschein. 
Madonnen — Bild. 
Maedchen  mit  Blumenstraub, 

Candleholder. 
Maedchen  mit  T'Baum  (Adventsl). 
Markt-Christel. 
Meister  Wichtig. 

Mutters  Liebste  (Maedchen]  table  lamp. 
Mutters  Liebste. 
Mutters  Stutze. 
O,  du  h-oehliche  *  *  *  Engel. 


O,  du  firoehHche. 

Ochse. 

Osterueberrashung. 

Puppendoktor. 

Puppenmutterchen. 

Das  Quarttet,  Bild. 

Ritter  St.  Georg. 

Schaeferbub. 

Schulschwanzer,  Junge. 

Schutzengel  (Weihkessel). 

Schutzengel  Weihkessel. 

Schutzengel. 

Schweinehirt  (Buchstutze). 

Schweinehirt. 

Sing  Kind  mit  Engelein. 

Sitz.  Engel  mit  Laute,  Baumbehang. 

Sitz.  Kind  m.  Schmetterling  (Wall  ring). 

Sitz.  Madonna  mit  Kind. 

Sitzender  Engel,  Weihkessel. 

Ski-Heil. 

Soldatenspiel. 

Spar-Hummelchen. 

Staendchen,  Junge  mit  Flote. 

Stehender  Jimge  m.  Herz  (Bild). 

Stemgucker. 

Stille  Nacht  Kerzenhalter. 

Stille  Nacht,  Jesuskind. 

Stille  Nacht. 

Der  Storenfried. 

Strickliesl  (Ascher). 

Strickliesl  (Dose). 

Strickliesl. 

Trara— die  Post  ist  da  (Bild). 

Trara — die  Post  ist  da. 

Trommler. 

Unter  einem  Dach. 

Vater's  G'scheitester. 

Vater's  G'scheitser,  table  lamp. 

Waldandacht. 

Wanderbub,  Bild. 

Wanderbub. 

Wanderlied,  Maedchen. 

Wandschmuck  in  Herzform. 

Weiber  Engel,  Weihkessel. 

Weihkessel. 

Wiegenlied,  Kerzenhalter. 

Wir  gratulieren. 

Zaungaste. 

Ziegenbub  (Buchstutze). 

Ziegenbub. 

Zum  Tanz.  Babgeiger. 

Grands  Films  Ciassiques 

L'  affaire  est  dans  le  ggc. 

Un  chien  Andalou. 

Drole  de  drame. 

Espoir. 

La  mort  en  ce  jardin. 

Voyage  surprise. 

Graves  (Robert)  Copyright  Trust, 
Trustees  of  ^ 

Adam's  rib. 

All  the  meaning  of  dreams. 

Another  future  of  poetry. 

But  it  still  goes  on. 

Catacrok! 

Collected  poems  (1914-47). 

Collected  poems  1938-45. 
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Collected  poems  1938. 

The  common  asphodel. 

Ck)ntemporary  techniques  of  poetry. 

English  and  Scottish  ballads. 

The  English  ballad. 

The  feather  bed. 

Impenetrability,  or  the  proper  habit  of 

Enghsh. 
The  infant  with  the  globe. 
Jesus  in  Rome. 
John  Kemp's  Wager. 
John  Skelton  (Laureate). 
King  Jesus. 
Lars  Porsena,  or  the  future  of  swearing 

and  improper  language. 
The  less  familiar  nursery  rhymes. 
Marmosite's  miscellany. 
The  meaning  of  dreams. 
Mock  beggar  hall. 
The  more  deserving  cases. 
More  poems  1961. 
Mrs.  Fisher  on  the  future  of  htunour. 
No  decency  left. 
No  more  ghosts. 
Oratio  creweiana. 
Pharsalia. 
Poems  (1914-27). 
Poems  1926-30. 
Poems  1929. 
Poems  1930-33. 
Poems  1938-45. 
Poems  1953. 
Poems  and  satires. 
Poems  selected  by  himself. 
Poetic  unreason. 
The  real  David  Copperfield. 
Robert  Graves. 
Selected  poetry  and  prose  of  Robert 

Graves. 
The  shout. 
Symptoms  of  love. 
Ten  poems  more. 
To  Magdalena  Mulet,  Margita  Mora  and 

Luda  Graves. 
To  whom  else? 
Welchman's  hose. 
Whipperginny. 
Winter  in  Majorca. 
Work  in  hand. 

Gueville.  SEE  Fildebroc,  Gueville 

Hale,  Crystal  &  Jocelyn  Herbert 

A  book  of  ballads. 

Codd's  last  case. 

Derby  day. 

Full  enjoyment  and  other  poems. 

Helen. 

Holy  deadlock. 

Indepmident  member. 

Look  back  and  laugh. 

Misleading  cases. 

More  misleading  cases. 

Mr.  Pewter. 

No  fine  on  fun. 

Number  nine. 

Sea  shanties. 

Silver  stream. 

Still  more  misleading  cases. 


Uncommon  law. 
The  water  gypsies. 

Hankinson,  Mn.  A.S. 

■  The  crime  at  Vanderlynden's. 
For  some  we  loved. 
No  one  will  ever  know. 
Sixty-four,  ninety-four. 
The  Spanish  farm. 
To  hell  with  Crabb  Robinson. 
Vanities  and  verities. 
Young  man's  fancies. 

Hannay,  Althea  C  &  Susan  Harper 

Angel's  adventiue. 
Appeasement. 
Daphene's  fishing. 
Golden  apple. 
Good  intentions. 
Goodly  pearls. 
The  grand  duchess. 
The  gun  runners. 
Laiua's  Bishop. 
Lieutenant  commander. 
The  lost  lawyer. 
Magilligan  strand. 
Milhcent's  comer. 
Miss  Maitland's  spy. 
Mrs.  Miller's  aunt. 
Murder  most  foul. 
Now  you  tell  one. 
Over  the  border. 
Piccadilly  lady. 
Poor  Sir  Edward. 
A  public  scandal. 
A  sea  battle. 
The  search  for  Susie. 
Ships  and  sealing  wax. 
The  silver  gilt  stardard. 
Spillikins. 
Two  fools. 
The  two  scamps. 
Wild  justice. 

Harper,  Susan.  SEE  Hannay,  Althea  C. 
&  Susan  Harper 

Hemisphere  Entertainment,  Inc. 

Tamango. 

Herbert,  Jocelyn.  SEE  Hale,  Crystal  k 
Joceljm  Herbert 

Holroyd,  Michael 

An  artist  of  life:  Havelock  Ellis. 

Common  misquotations. 

Conan  Doyle:  his  life  and  art. 

Dizzy. 

Doctor  Darwin. 

Down  to  earth. 

Farewell  to  argument. 

The  fool  of  love. 

Forward  to  nature. 

GBS,  a  postscript. 

Gilbert  and  Sullivan. 

The  hero  of  Delhi. 

An  hisbman's  England. 

Labby. 

The  last  actor  manager. 

A  life  of  Shakespeare. 


The  man  whistler. 

Marriage  and  genius. 

Modem  men  and  mummers. 

The  moving  waters. 

Paths  of  li^t. 

A  Persian  critic. 

The  pilgrim  daughters. 

Shaw. 

The  sounding  cataract. 

The  swan  of  Lichfield. 

Talking  of  Dick  Whittington. 

Thinking  it  over. 

Tom  Paine:  friend  of  mankind. 

The  triumph  of  the  tree. 

While  following  the  plough. 

Holtzman  (Elizabeth  McManus) 
Irrevocable  Trust 

Abstract  composition. 

Along  the  Amstel  (trees  along  the  Gein; 

Geinrust  farmhouse). 
Along  the  Amstel. 
Amaryllis. 
The  Amstel  (Cafe  't  Vissertje  on  the 

Amstel). 
The  Amstel  in  the  evening. 
The  Amstel  river,  evening  impression. 
The  Amstel:  haze  (Geinrust  farm  in  the 

mist). 
Anemones  in  a  vase. 
Apple  tree. 
Arum  lily  (calla  lily). 
At  the  Lappenbrink,  Winterswijk. 
At  work. 

Autumn  landscape. 
Banks  of  the  Seine. 

Barge- (study  for  the  Stadhouderskade). 
Bam  (farmhouse). 
Bams  at  Nistelrode. 
Beach  at  Domburg. 
Beech  forest. 
Birch  woods. 
Blue  chrysanthemum. 
Blue  facade;  composition  no.  9; 

(composition  no.  VI). 
Blue  Hly. 
Blue  rose. 

Blue  roses  with  yellow  background. 
Blue  tree. 

Boat  on  a  river  (landscape  with  a  boat). 
Brabant  farmyard. 
Branches  [recto]  trees  [verso) 

(sketchbook  IV,  no.  7  a/b). 
Breakwaters  at  Domburg. 
Bridge  on  the  Achter  Canal. 
Bridge  on  the  Achter  Canal:  (seen  fixtm 

the  Kostverlorenvaart). 
The  Broek  house  on  the 

Amstelveenseweg. 
Bull. 

Calla  lilies. 
Calla  lily. 
Calves  in  a  field  bordered  by  willow 

trees. 
Canal  in  the  Schinkel  area  of 

Amsterdam. 
Canal  in  the  Schinkel  area,  Amsterdam 

(the  Long  Bieekers  Channel,  seen  from 

the  Kostverlo. 
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Canal  scene. 

Castle  ruin:  Btederode. 

Cat's  tail  on  qark  ground  (cattail  on  dark 

ground).  Cattail  (cat's-tail). 
Cattail. 
Chrysanthem  im  (dying 

chrysanthepium). 
Chrysanthemum. 
Chrysanthemums. 
Church  apse  Khurch  seen  from  the 

rear).  | 

Church  at  Do^burg  (church  facade  I). 
Church  at  Dolnburg  (sketchbook  I). 
Church  at  Domburg  (steeple  of  the 

church  in  Elomburg). 
Church  at  Doinburg. 
Church  at  Wi<iterswijk. 
Church  at  ZoUtelande. 
Church  facad^  (sketchbook  III,  no.  9). 
Church  facade  2  (church  facade). 
Church  facad*  6. 
Church  faced*  of  Notre  Dame  des 

Champs  (sketchbook  lU,  no.  10). 
Church  facadr 
Church  in  Doinburg. 
Church  in  Zealand. 
Circular  composition:  church  facade. 
Color  study.  J 

Composition  (composition  I). 
Composition  (composition  with  blue, 

red,  yellow,  and  black). 
Composition  (composition  with  red, 
,  and  black), 
omposition  with  blue 


blue,  yello 
Composition 

and  red). 
Composition 

lozenge  coi 

lines) 
Composition 
Composition 

with  yello 

gray). 
Composition 
Composition 

compositio 
Composition 


i-A  (composition  no.  1; 
iposition  with  four  black 

[916. 
(tableau  2;  Composition 
black,  blue,  red,  and 


:  with  red  and  blue. 
i;  (composition  A; 
with  red  and  blue), 
with  grey  and  yellow 
(compositioh  B;  composition  with 
double  line  and  yellow  and  gray). 
Composition  B  with  red. 
Composition  blue-white. 
Composition  (]  (composition  A; 

compositioi  with  red  and  blue). 
Composition  gray-red. 
Composition  I  (composition  no.  I; 

composition  with  yellow). 
Composition  I  with  black  lines. 
Composition  1  with  blue  and  yellow 
(tableau  no.  1;  lozenge  composition 
with  three  lines  and  blue,  gray,  and 


yellow). 
Composition 

blue  (tableaj 

black,  blue. 
Composition 

blue. 
Composition 


with  red,  yellow,  and 
I:  composition  with  red, 
nd  yellow). 

with  red,  yellow,  and 

with  black  lines 


(compositio  i  in  white  and  black  II). 
Composition  $  with  red,  blue,  and 
yellow. 


Composition  n  with  yellow  and  blue. 
Composition  II  with  yellow  and  blue 

(composition  no.  II;  composition  with 

blue  and  yellow). 
Composition  III  (composition  with  red, 

blue,  yellow,  and  black). 
Composition  III  with  red,  yellow,  and 

blue. 
Composition  in  a  square  (composition 

with  blue,  yellow,  black,  and  red). 
Composition  in  a  square. 
Composition  in  black  and  white. 
Composition  in  blue  and  yellow. 
Composition  in  color  B. 
Composition  in  gray,  blue,  yellow,  and 

red. 
Composition  in  gray-blue. 
Composition  in  grey  and  ochre-brown. 
Composition  in  grey  and  ochre. 
Composition  in  grey  and  yellow. 
Composition  in  grey,  blue,  yellow,  and 

red. 
Composition  in  grey. 
Compositio.i  in  line  and  color  (tableau 

no.  1). 
Composition  in  line  (first  state- 
photograph]. 
Composition  in  line  [second  state] 

(composition  in  black  and  white). 
Composition  in  oval  (tableau  no.  3). 
Composition  in  oval  with  color  planes 

1. 
Composition  in  oval  with  color  planes 

U. 
Composition  in  red  and  white. 
Composition  in  white  and  black  (tableau 

I;  lozenge  composition  with  four  lines 

and  gray). 
Composition  in  white,  black,  and  red. 
Composition  in  white,  black,  red,  and 

blue. 
Composition  in  white,  red,  and  yellow. 
Composition  in  yellow,  blue,  and  white. 
Composition  no.  14. 
Composition  no.  3  (composition  with 

color  planes).  Composition  no.  3 

(trees)  (tableau  no.  4;  composition  no. 

Vffl). 
Composition  no.  7. 
Composition  no.  8. 
Composition  no.  I  (trees). 
Composition  no.  I;  composition  with 

black,  yellow,  and  blue. 
Composition  no.  I;  composition  with 

red. 
Composition  no.  n  (composition  with 

blue  and  red). 
Composition  no.  II;  composition  in  line 

and  color.  Composition  no.  VI 

(composition  no.  II:  composition  with 

black,  blue,  red,  yellow,  and  gray). 
Composition  with  black  and  blue 

(Schilderij  no.  1;  lozenge  composition 

with  two  lines  and  blue). 
Composition  with  black  lines. 
Composition  with  black,  white,  yellow 

(composition  with  yellow  square). 
Composition  with  blue  (composition  of 

lines  and  color.  III;  composition  with 

blue). 


Composition  with  blue  and  red. 
Composition  with  blue  and  yellow. 
Composition  with  blue  and  yellow 

(composition  with  yellow,  blue,  and 

double  line). 
Composition  with  blue,  black,  yellow, 

and  red. 
Composition  with  blue,  red,  and  yellow 

(painting  no.  11). 
Composition  with  blue,  yellow,  and 

white. 
Composition  with  blue. 
Composition  with  color  planes  2. 
Composition  with  color  planes  5. 
Composition  with  color  planes  and  gray 

lines  1. 
Composition  with  color  planes  and  gray 

lines  (composition  with  planes  in  gray 

and  ochre). 
Composition  with  color  planes  and  gray 

lines. 
Composition  with  color  planes. 
Composition  with  color  planes:  lozenge 

(composition  with  grid  7). 
Composition  with  colors  A. 
Composition  with  gray  and  red. 
Composition  with  gray  lines:  lozenge 

(composition  with  grid  4). 
Composition  with  grey  and  black 

(painting  no.  2). 
Composition  with  grey  lines 

(composition  with  grid  1:  lozenge) 

(lozenge  with  grey  lines). 
Composition  with  large  blue  plane 

(composition  with  large  blue  plane, 

red,  black,  yellow,  and  gray). 
Composition  with  large  red  plane,  gray- 
blue,  yellow,  black,  and  blue). 
Composition  with  light  colors  and  gray 

lines:  lozenge  (composition  with  grid 

6). 
Composition  with  pink,  blue,  yellow, 

and  white  (church  facade). 
Composition  with  planes  in  ochre  and 

gray:  lozenge  (composition  with  grid 

5). 
Composition  with  red  and  black 

(composition  with  blue,  grey,  red, 

white). 
Composition  with  red  and  black 

(composition  with  black,  red,  and 

gray). 
Composition  with  red  and  black 

(composition  no.  1;  composition  with 

red  and  black). 
Composition  with  red  and  black. 
Composition  with  red  and  blue. 
Composition  with  red  and  yellow 

(opposition  of  lines,  of  red  and 

yellow,  no.  I). 
Composition  with  red,  black,  and  white 

(composition  no.  I;  composition  with 

red,  blue,  and  yellow). 
Composition  with  red,  black,  blue, 

yellow,  and  gray. 
Composition  with  red,  black,  yellow, 

blue,  and  gray. 
Composition  with  red,  blue,  and 

greenish  yellow. 
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Composition  with  red,  blue,  and  yellow 
(composition  II;  composition  I; 
composition  in  red,  blue,  and  yellow). 
Composition  with  red,  blue,  black,  and 
yellow-green  (composition  C; 
composition  with  yellow,  red,  blue- 
gray,  blue). 
Composition  with  red,  yellow,  and  blue 
(composition  with  yellow,  red,  black, 
blue,  and  gray). 
Composition  with  red,  yellow,  and  blue 
(composition  with  yellow,  red,  black, 
red,  and  gray). 
Composition  with  red,  yellow,  and  blue 
(composition  with  red  plane,  black, 
blue,  yellow,  and  gray). 
Composition  with  red,  yellow,  and  blue 
(composition  with  red,  blue,  black, 
yellow,  and  gray). 
Composition  with  red,  yellow,  and  blue. 
Composition  with  red,  yellow,  and  blue 
(composition  with  red,  blue,  yellow, 
•     black,  and  gray). 
Composition  with  red,  yellow,  and  blue 
(composition  with  blue,  yellow,  red, 
black,  and  gray). 
Composition  with  red,  yellow,  and  blue 
(composition  no.  ID;  composition 
with  red,  yellow,  and  blue). 
Composition  with  red,  yellow,  and  blue 
(composition  C;  composition  no.  HI). 
Composition  with  red,  yellow,  blue,  and 
black  (composition  A;  composition 
with  black,  red,  gray,  yellow  and 
blue). 
Composition  with  red,  yellow,  blue,  and 

black. 
Composition  with  red,  yellow,  and  blue 
(composition  with  blue,  yellow,  red, 
and  black). 
Composition  with  red. 
Composition  with  white  and  red 

(composition  B). 
Composition  with  white,  grey,  yellow, 
and  blue  (composition  with  yellow, 
blue  and  blue-white). 
Composition  with  white,  red,  and 

yellow. 
Composition  with  yellow  (lozenge 

composition  with  four  yellow  lines). 
Composition  with  yellow  and  blue 
(composition  no.  II;  composition  with 
yellow  and  blue). 
Composition  with  yellow  and  blue. 
Composition  with  yellow  and  double 

line. 
Composition  with  yellow  and  red. 
Composition  with  yellow,  red,  and  blue. 
Composition  with  yellow,  red,  and  blue 
(tableau  Vn).  Composition  with 
yellow. 
Composition  [photograph]. 
Composition  (recto  and  verso]. 
Composition  [study]. 
Composition. 
Composition:  checkerboard  with  dark 

colors  (composition  with  grid  8). 

Composition:  checkerboard  with  light 

colors  (composition  with  grid  9). 


Composition:  trees  I. 

Composition:  trees  II. 

Cow  in  the  meadow  (cow). 

Cow  in  the  meadow. 

Cows  (study  of  cows). 

Cows  in  a  shed. 

Cows  in  the  meadow. 

The  departure  of  the  fishing  fleet; 
Zuiderzee  (the  Stadhouderskade  near 
the  Bewaring  house). 

Devotion. 

Diamond  composition  and  two 
rectangles. 

Diamond  composition. 

Diamond  compositions. 

Ditch  near  the  Kalfje  (tree  on  the  Kalf)e). 

Dredge  (the  Amstel  at  twilight). 

Dredge  on  the  Amstel  near  the  Omval. 

Dredge  [recto]  (on  the  Amstel  near  the 
Omval)  Haystack  [verso]. 

Drydock  at  Durgerdam. 

Duivendrecht  (farmhouse  on  the  Gein). 

Duivendrecht. 

Dune. 

Dune  (variation). 

Dune  I. 

Dune  II. 

Dune  m. 

Dune  rv. 

Dune  V. 

Dune  VI  (summer,  dune  in  Zeeland). 

Dunes. 

Dunes  and  sea  (sketchbook  III,  no.  2). 

Dunes  and  sea  (sketchbook  III,  no.  3). 

Dunes  and  sea  (sketchbook  III,  no.  1). 

Dunes  and  sea  (sketchbook  III,  no.  5). 

Dunes  and  sea  (sketchbook  HI,  no. 
4a/b). 

Dunes  and  sea  (sketchbook  HI,  no.  11). 

Dunes  and  sea  (sketchbook  III,  no.  13). 

Dunes  and  sea  (sketchbook  III,  no.  14). 

Dunes  and  sea. 

Dunes  at  Domburg. 

Dusk. 

Dutch  village  (village  view:  landscape 
with  mill  *  *  *  near  the 
Kostverlorenvaart). 
Dying  chrysanthemum. 
Empty  barges  and  sheds. 
Empty  barges. 
End  of  day. 

Eucalyptus  tree  in  gray  and  tan. 
Eucalyptus  tree. 
Eucalyptus  trees. 
Evening  on  the  Gein  (evening  on  the 

Gein  with  isolated  tree). 
Evening  on  the  Weesperside. 
Evening  sky. 
Evolution  (triptych). 
Facade  (sketchbook  VI,  no.  2). 
Facade  in  tan  and  gray  (composition  no. 

XII). 
Facade  in  tan  and  gray. 
Farm  at  Duivendrecht. 
Farm  at  Nistelrode  (recto  and  verso). 
Farm  at  Nistelrode. 
Farm  behind  willows. 
Farm  in  the  evening. 
Farm  near  Duivendrecht. 


Farm  on  a  canal  among  the  trees. 

Farm  on  a  canal. 

Farm  with  cattle. 

Farm  with  trees  and  water  (farm  behind 
trees  and  water). 

Farm  with  trees. 

Farmhouse. 

Farmhouse  at  Duivendrecht. 

Farmhouse  at  evening. 

Farmhouse  (bam). 

Farmhouse  on  the  Gein. 

Farmhouse  sheltered  by  trees. 

Farmhouse  with  clothesline. 

Farmhouse  with  peasant  woman  in  the 
snow:  Winterswijk. 

Farmhouse  with  peasant. 

Farmstead. 

Farmyard. 

Farmyard  at  Blaricum. 

Farmyard  in  the  moonlight.  • 

Farmyard  with  cattle  and  willows. 

Farmyard  with  peasant. 

Female  portrait. 

Field  bordered  by  trees. 

Fields  with  cows. 

Flowering  apple  tree. 

Flowering  trees. 

Flowers. 

Forest. 

Fox  trot  A  (composition  IV;  lozenge 

composition  with  three  black  lines). 
Fox  trot  B. 

The  French  mill  on  the  River  Gein. 
Gein  farmhouse  behind  trees. 
The  Gein  near  the  Geinrust  farmhouse. 
The  Gein:  trees  near  the  water. 
Geinrust  farm. 
Geinrust  farm  in  the  mist. 
Geinrust  farm  in  watery  landscape. 
Geinrust  farm  with  high  horizon. 
Geinrust  farm:  close  view. 
Girl  peeling  apples. 
Girl  writing. 
Gladioli. 

Gnarled  willow  beside  a  ditch. 
Golden  lily. 
Grain  barn  interior. 
Gray  tree. 

Hay  sheaves  in  a  field. 
Hayrick. 
Haystack. 
Haystacks  I. 
Haystacks  II. 
Haystacks  III. 
House  at  Abcoude. 
House  on  the  Gein. 
House  on  the  River  Gein. 
Houses  on  the  canal. 
Houses  with  poplars. 
Interior. 

Interior  at  Nistelrode. 
Interior  of  a  stable. 
Interior:  kitchen. 
Irises. 

Irrigation  ditch  near  the  Kal^e. 
Irrigation  ditch  near  the  Kdlf)e  (recto  no. 

85). 
Irrigation  ditch  overhung  with  trees. 
Isolated  farm. 
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Landscape. 

Landscape  (riverscape). 

Landscape  (waimte). 

Landscape  along  the  Gain. 

Landscape  at  evening. 

Landscape  by  moonlight. 

Landscape  near  Amsterdam. 

Landscape  nearjOele. 

Landscape  near  the  Kal^  Cafe  (tree  on 

the  Kalf)e). 
Landscape  of  a  river  scene. 
Landscape  with  a  ditch. 
Landscape  withi  boat 
Landscape  with  bridge  and  farmer. 
Landscape  with  cloudy  sky. 
Landscape  with(  cows  and  stream. 
Landscape  withj  cows. 
Landscape  witfal  dunes. 
Landscape  with  farmhouse. 
Landscape  with  Hayrick. 
Landscape  with  houses  and  canaL 
Landscape  with  houses. 
Landscape  with  mill  near  Abcoude. 
Landscape  with  orchard  and  guinea 

fowl.  I 

Landscape  with[  stream  at  evening. 
Landscape  with  stream. 
Landscape  with  trees  along  water. 
Landscape  with  trees  and  water. 
Landscape  with  trees. 
Landscape:  fiel^  and  sky. 
The  Lappenbriak. 
The  Lappenbriak  (farmyard  at 

Lappenbrink). 
The  Lappenbriak  with  farmer's  wdfe. 
Large  composition  with  red,  blue  and 

yellow. 
Large  landscape  (riverscape  with  pink 

and  yellow-gfeen  sky). 
Lighthouse  at  Westltapelle. 
Lighthouse  in  Westkapelle. 

Lily- 

The  Long  Bleekers  Channel  seen  from 

the  Wester  Church. 
Lotus  (verso  no.  84). 
Lozenge  (lozenge  composition  with  red, 

blade,  blue  and  yellow). 
Lozenge  composition  vnth  two  black 

lines. 
Lozenge  composition  with  yellow, 

black,  blue,  ned  and  gray. 
Lozenge  with  red,  yellow  and  blue 

(tableau  no.  |V;  lozenge  composition 

with  red,  gra^,  blue,  yellow,  and 

black). 
Male  nude. 

Mauve  chrysan  themiun. 
Mill  at  Blaricuin  in  the  moonlight. 
Mill  at  Dombulg. 

Mill  by  the  riv#r  (the  French  mill). 
Mill  by  the  water. 
Mill  in  moonlight  (mill  on  the  Winkel 

near  Abcoude). 
Mill  in  moonlight  (sketch)  (French  mill 

on  the  Gein),  Mill  in  moonlight. 
Mill  in  sunhght  (mill  on  the  Winkel 

near  Abcoude). 
Mill  in  sunlight  (Molen  [Mill]). 
Mill  in  the  evening. 


Mill  on  the  Gein  (the  French  mill  on  the 

Gein). 
Mill  on  the  Gein. 
The  mill. 
Mill. 

Moored  barges. 

Moored  steamboat  on  the  Weesperside. 
Moored  tugboat  on  the  Amstel. 
Notebook  page. 
Nude. 
Ocean. 

Ocean  1  (the  sea). 
Ocean  3. 
Ocean  4. 
Ocean  5. 

The  old  watermill  at  Oele  writh  moon. 
On  the  Amstel:  the  Omval  at  evening. 
On  the  dunes  (reclining  nude). 
On  the  land  (landscape  with  boat). 
On  the  shore. 
Oval  composition. 
Oval  composition  (painting  EQ). 
Oval  composition  (scaffold). 
Paris  buildings  (sketchbook  VI,  no.  1). 
Paris  courtyard  facades  (sketchbook 

vn).. 

Paris  hcade  (sketchbook  m,  no.  12). 
Partially  demolished  building  in  Paris 

(sketchbook  n). 
Partially  demolished  building  in  Paris 

(blue  facade)  (sketchbook  U,  no.  43). 
Partially  demolished  building 

(horizontal  pier)  (sketchbook  n,  no. 

46). 
Pasaon  flower. 
Pasture  with  five  cows. 
Picture  no.  Ill;  lozenge  composition 

writh  eight  lines  and  red  (red  comer). 
Pier  and  ocean. 
Pier  and  ocean  (composition  10  in  black 

and  white). 
Pier  and  ocean  (sketchbook  I,  no.  57). 
Pier  and  ocean  1. 
Pier  and    cean  3. 
Pier  n  \c    cean  4  (sea;  starry  sky  above 

th    -.d). 
Pier  and  ocean  5  (sea  and  starry  sky). 
Pier  at  Scheveningen. 
Polder-landscape. 
Pollard  willows. 
Pond  near  Saasveld. 
Portrait  of  a  girl  with  flowers. 
Portrait  of  a  girl. 
Portrait  of  a  lady. 
Portrait  of  a  praying  girl. 
Portrait  of  a  woman. 
Portrait  of  a  yoimg  girl. 
Portrait  of  a  Zeeland  gjrL 
Portrait  of  Agatha  Zethraeus. 
Portrait  of  Aunt  J.M.  Mondriaan-Desiree. 
Portrait  of  D.J.  Hulshoff. 
Portrait  of  Nephew  Frits. 
Portrait  of  Niece  Johanna  Mondriaan. 
Portrait  of  old  man. 
Portrait  of  Princess  Wilhehnina. 
Portrait  of  Uncle  Frits. 
Puppy. 

Red  amaryllis  with  blue. 
Red  cloud. 


Red  dahlia. 

Red  gladioli. 

Red  mill  (red  mill  at  Domburg). 

Red  tree  (evening;  red  tree). 

Rhododendron. 

Rhododendrons. 

The  River  Gein. 

River  scene  with  trees  and  windmill. 

Roofs  in  Paris  (sketchbook  VIII,  no.  1). 

Roofs  in  Paris  (sketchbook  VIII,  no.  2). 

Rose. 

Rose  (sketchbook  m,  no.  6). 

The  Royal  Wax  Candle  Factory  (on  the 

Boerenwetering). 
Rustic  house  (cottage). 
Saint  Jacob's  church  at  Winterswijk. 
Salon  de  Mme  B  *  *  *  a  Dresden  (for 

Mrs.  Ida  Bienert). 
Scaffolding. 
Schinkelbuurt  (factory  building  and  hay 

near  the  Schinkel). 
The  sea  (sketchbook  I). 
Sea  after  sunset. 
Sea  towards  sunset. 
The  sea. 
Seascape. 

Seascape  (sea-view  I). 
Seated  girl. 
Self  portrait. 

Self  portrait  (recto)  nude  (versol. 
Self  portrait:  eyes. 
Set  design  for  Michel  Seuphor  play, 

"L'Ephemere  est  I'Etemel". 
Sheds  on  the  water  (Schinkelbuurt). 
Sheepfold. 

Sheepfold  in  the  evening. 
Ships  in  the  moonlight. 
Shipworks. 
Side  facade. 

Side  view  of  a  house  in  Winterswijk. 
The  singel. 

Sketch  for  landscape  near  Oele. 
Solitary  tree. 
Spring. 
Spring  idyll. 
The  Stadhouderskade  near  the  Bewaring 

house. 
Stalk  with  two  Japanese  lilies. 
Still  life  with  apples  and  plate. 
SUll  life  with  dead  hare. 
Still  life  vtrith  gingerpot  I. 
Still  life  with  gingerpot  n. 
iStill  life  with  herrings. 
Still  life  with  jug  and  onions. 
Still  life  with  Moonwort. 
Still  life  with  plaster  bust. 
Study  for  "simimemight". 
Study  for  composition. 
Study  for  gray -tree. 
Study  for  gray  tree  (sketchbook  III,  no. 

7). 
Study  for  gray  tree  (sketchbook  HI,  no. 

8). 
Study  for  tableau  I. 
Study  of  a  chrysanthemimi. 
Study  of  a  figure. 
Study  of  a  rose. 
Study  of  trees. 
Study  of  trees  I. 
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Study  of  trees  II. 

Summer  night  (landscape  in  moonlight). 

Summer  night:  oil  sketch. 

Sunflower. 

Sunflower  I. 

Sunflower  H. 

Sunflowers. 

Tableau  I  [with  indications  for  yellow/ 
blue/gray].  Tableau  I. 

Tableau  I:  composition  with  black,  red, 
gray,  yellow  and  blue. 

Tableau  II. 

Tableau  II;  composition  with  red.  black, 
yellow,  blue  and  light  blue. 

Tableau  no.  2;  composition  no.  Vn. 

Tableau  no.  2;  composition  no.  V. 

Tableau  no.  I;  composition  no.  1; 
compositie  7. 

Tableau  no.  HI;  Ck)mposition  no.  14; 
Composition  with  red,  black,  yellow, 
blue  and  gray. 

"Tableau-Poeme"  [text:  Seuphor]. 

Tall  trees  along  the  river  (The  Gein  near 
the  Oostgein  farmhouse). 

Tall  trees  along  the  River;  (the  Gein  near 
the  Oostgein  farmhouse). 

Three  cattails. 

Three  compositions. 

Three  cows. 

Three  haystacks. 

Three  rectangle  compositions  [study]. 

Three  willow-herbs  (sketchbook  VI,  no. 

3). 
Tiger  lily. 
Tiger-lilies. 

Trafalgar  Square  [study]. 
Trafalgar  Square. 
Tree. 
Tree  (recto  and  verso)  (sketchbook  HI, 

no.  15a/b). 
Tree  (recto  and  verso)  (sketchbook  IV, 

no.  3a/b). 
Tree  (study)  (sketchbook  IV,  no.  4). 
Tree  (study)  (sketchbook  V). 
The  tree  A. 
Tree  I. 
Treell. 

Tree  on  the  KalQe. 
Trees. 

Trees  (sketchbook  IV,  no.  1  [recto]). 
Trees  (sketchbook  IV,  no.  2  [veirso]). 
Trees  (study)  (sketchbook  IV,  no.  5). 
Trees  along  the  Gein  (Weidenbaimie). 
Trees  along  the  Gein. 
Trees  along  the  Gein;  (the  Geinrust 

farmhouse). 
Trees  along  the  Gein;  Geinrust 

farmhouse  with  saplings  and  cows. 
Trees  along  the  river. 
Trees  bordering  a  river. 
Trees  by  the  River  Gein. 
Trees  I. 

Trees  near  the  water. 
Trees  on  the  Gein  (farmhouse  under 

trees). 
Trees  on  the  Gein. 
Trees  on  the  Gein:  moonrise. 
Trees  on  the  water. 
Trees  reflected  in  the  River  Gein. 


Trees  under  blue  sky. 

Trees  with  cornfield. 

Trees  [recto]  branches  [verso] 
(sketchbook  IV,  no.  6  a/b). 

Two  haystacks. 

Two  lozenge  compositions  [study]. 

Two  marigolds. 

Two  women  in  the  woods. 

Untitled  (oval  composition). 

Untitled  [verso  no.  610]. 

Upright  sunflower. 

Vertical  composition  with  blue  and 
white. 

View  of  Winterswijk. 

Village. 

Village  church;  Jacobskerk. 

Vinken  Bridge  at  Diemen. 

"Vrachtboot"  on  the  Amstel. 
Weaver's  house  in  Winterswijk. 
The  weaver's  house,  Winterswijk. 
The  Weltevreden  farmhouse  at 

Duivendrecht. 
The  white  calf. 
White  rose  in  a  tumbler. 
White  roses. 
Willow  tree. 

Willow  trees  on  the  Gein. 
Willow  trees. 
Windmill. 
Windmill  and  trees. 
Windmill  at  evening. 
Windmill  by  the  water. 
Windmill  in  the  evening. 
Windmill  near  Saasveld. 
Windmill  on  the  Gein  (the  French  Mill 

on  the  Gein). 
Windmill  on  the  water. 
Winter  landscape. 
Winter  landscape  with  farmhouse. 
Woman  (composition  no.  11). 
Woman  in  profile  with  young  boy. 
Women  washing  clothes. 
Women  with  child  in  front  of  a 

farmhouse. 
The  wooden  bridge. 
Woods  at  Oele. 
Woods  at  sunset. 
Woods  near  Oele. 
Woods  with  stream. 
Yellow  marigold. 
Zeeland  farmer. 

Horsley,  Mrs.  E.  M. 

Encyclopaedia  of  superstitions. 

Hubbard,  P.  M. 

Anna  Highbury. 
Flush  as  May. 

Humphreys,  Jill.  SEE  Humphreys, 
Robin  &  Jill 

Humphreys.  Humphreys,  Robin  &  Jill 
Humphreys 

And  Berry  came  too. 

As  berry  and  I  were  saying. 

B-Berry  and  I  look  back. 

Blood  comer. 

Blood  royal. 

An  eye  for  a  tooth. 


Fire  below. 

Gale  warning. 

The  house  that  Berry  built. 

Ne'er-do-well. 

Perishable  goods. 

She  fell  among  thieves. 

She  painted  her  face. 

Shoal  water. 

Hyams,  Sylvia  &  Michael  Simone 
O'ReiUy 

The  aesthetic  adventure. 
Arrows  of  desire. 
Bandits  in  a  landscape. 
The  lady  in  the  castle. 
The  march  of  the  modems. 
The  pre-Raphaelite  tragedy. 
Victorian  olympus. 

Imperial  Cancer  Research  Fund.  SEE 
Action  Research,  Royal  National 
Institute  for  the  Blind  &  Imperial 
Cancer  Research  Fund 

Internationale  Musikverlage  Hans 
Sikorski 

Sonato  no.  1  for  violin  and  piano  (1965). 

Jodorowsky,  Alejandro 

El  topo. 

Johns  (W.  E.)  (Publications)  Ltd. 

Adventure  unlimited. 

The  adventures  of  the  Junior  Detective 
Club. 

Another  job  for  Biggies. 

Biggies  air  commodore. 

Biggies  air  detective. 

Biggies  and  Co. 

Biggies  and  the  black  peril. 

Biggies  and  the  black  raider. 

Biggies  arul  the  pirate  treasure. 

Biggies  and  the  rescue  flight. 

Biggies  at  the  world's  end. 

The  Biggies  book  of  heroes. 

Biggies  book  of  treasure  hunting. 

Biggies  breaks  the  silence. 

Biggies  buries  a  hatchet. 

Biggies  cuts  it  fine. 

Biggies  defies  the  swastika. 

Biggies  delivers  the  goods. 

Biggies  fails  to  retum. 

Biggies  flies  again. 

Biggies  flies  east. 

Biggies  flies  north. 

Biggies  flies  south. 
Biggies  flies  to  work. 
Biggies  flies  west. 
Biggies  follows  on. 
Biggies  forms  a  syndicate. 
Biggies  gets  his  man. 
Biggies  goes  alone. 
Biggies  goes  to  school. 
Biggies  goes  to  war. 
Biggies  hits  the  trail. 
Biggies  hunts  Bigs  game. 
Biggies  in  Africa. 
Biggies  in  Australia. 
Biggies  in  Borneo. 
Biggies  in  Mexico. 
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Biggies  in  Spa  n. 
Biggies  in  the  Baltic. 
Biggies  in  the  plue. 
Biggies  in  the  Gobi. 
Biggies  in  the  jungle. 
Biggies  in  the  Orient. 
Biggies  in  the  South  Seas. 
Biggies  learns  to  fly. 
Biggies  makesj  ends  meet. 
Biggies  of  2661 

Biggies  of  the  fcamel  squardron. 
Biggies  of  the  Interpol. 
Biggies  of  the  special  air  police. 
Biggies  on  mi^tery  island. 
Biggies  on  thei  home  front. 
Biggies  pione#r  air  fighter. 
Biggies  press6|s  on. 
Biggies  scores  a  bull. 
Biggies  sees  it  through. 
Biggies  sets  a  trap. 
Biggies  sweeps  the  desert. 
Biggies  takes  charge. 
Biggies  takes  the  case. 
Biggies  works  it  out. 
Biggies'  Chin0se  puzzle. 
Biggies'  second  case. 
Biggies,  charter  pilot. 
Biggies,  Foreign  Legionnaire. 
Biggies,  secret  agent. 
Champion  of  the  main. 
Comrades  in  irms. 
The  cruise  of  Ithe  condor. 
Gimlet  bores  In. 
Gimlet  comes  home. 
Gimlet  gets  tl|e  answer. 
Gimlet  goes  again. 
Gimlet  lends  a  hand. 
Gimlet  mops  up. 
Gimlet  off  the  map. 
Gimlet  takes  » job. 
Gimlet's  oriental  quest. 
King  of  the  commandos. 
Kings  of  spade. 
The  man  whi  lost  his  way. 
Mossyface.    J 
No  rest  for  Boggles. 
Now  to  the  stars. 
Orchids  for  giggles. 
Return  to  Mafs. 

The  rustlers  if  Rattlesnake  Valley. 
Sergent  Bigglesworth  Cid. 
■   Spitfire  parage, 
llie  spy  flyefs. 
To  outer  space. 
True  tales  of  treasure. 
Worlds  of  winder. 

Lady  Darwiit.  SEE  Mommens,  Ursula, 
Lady  Darwin  &  Paul  Ashton 

Lady  Goodwin 

The  ghost  it  /tas. 

Invitation  to  an  inquest. 

Keep  it  quiel . 

Last  first. 

The  martine^u  murders. 

A  matter  of  serves. 


The  murder 


of  my  aunt. 


My  own  mu  derer, 


Landale,  Rita  E. 

The  cup  and  the  lip. 

Morgan's  daughter. 

Psyche. 

The  white  witch  of  Rosehall. 

Law,  Katharine 

The  anatomy  of  Puck. 

Hobberdy  Dick. 

Kate  Crackemuts. 

The  personnel  of  fairyland. 

Lessing,  Doris 

In  pursuit  of  the  English. 

Martha  Quest. 

A  proper  marriage. 

Literary  Executors  of  the  Estate  of  H.  G. 
Wells.  SEE  Wells  (H.G.)  Literary 
Executors  of  the  Estate  of 

Lumley-Smith,  Ruth 

Mary  Stuart  in  Scotland. 

Madrid,  Ediciones  Mnsicales 

2A.  obertiuB  compuesta  para  guitarra 
sola  por  Fernando  Carulli  P. 

A  donde  va  la  Nina. 

Ay,  madre  me  llevaron. 

Ay,  que  buena  jarana. 

Ay,  que  en  esta  tierra. 

Caminando  por  el  monte. 

En  la  boca  de  im  fandanguillo. 

Gloria  a  dios  en  las  alturas. 

Melodias  de  espana,  album  5. 

La  nana  del  nino. 

El  nino  querido. 

No  hay  tal  andar. 

Sonata,  codice  veneciano,  libro  I 
number  2. 

Sonata,  codice  veneciano,  libro  I 
niunber  7. 

Ven  a  belen. 

La  virgen  fue  lavendera. 

Majestic  Film/Tobis  (Germany).  SEE 
Friedrich  Wilhehn-Mumau-Stiflung, 
legal  successor  of  the  Majestic  Film/ 
Tobis  (Germany) 

Maxwell  (Magdalen  PerceraQ 
Executors  of  the  Estate  of 

18th  centiuy  story. 
The  diary  of  a  young  lady  of  fashion. 
The  life  and  death  of  the  wicked  lady 
skelton. 

McDowell  (K.S.P.)  Executors  of  the 
Estate  of 

And  no  bird  sings. 

As  we  are. 

As  we  were. 

The  comer  house. 

Expiation. 

The  face. 

The  flint  knife. 

The  hanging  of  Alfired  Wadham. 

Home  sweet  home. 

The  male  impersonator. 

Monkeys. 


More  spook  stories. 

Pirates. 

Queen  Victoria. 

The  sanctuary. 

Spinach. 

Spook  stories. 

The  step. 

The  wishing  well. 

McNeile  (H.  C)  Trustees  of  the  Estate  of 

Ask  for  Ronald  Standish. 

Qiallenge. 

The  female  of  the  species. 

The  finger  of  fate. 

Him  Brent 

The  Island  of  terror. 

Knock-out. 

The  retvuTi  of  bulldog  Dnimmond. 

Ronald  Standish. 

The  saving  clause. 

Shorty  Bill. 

Temple  tower. 

Tiny  carteret. 

When  carruthers  laughed. 

Mier  (F.)  SA. 

Aguila  o  sol. 

Amor  en  la  sombra. 

Asi  es  mi  tierra. 

La  calavera  negra. 

El  capitan  aventiwero. 

El  ceniciento. 

Chucho  elremendado. 

El  ciclon. 

Con  la  musica  por  dentro. 

El  correo  del  norte. 

Cuando  los  padres  se  quedan  solos. 

El  gavilan  poUero. 

Hay  muertos  que  no  hacen  ruido. 

La  hermana  blanca. 

El  hijo  desobediente. 

Las  interesadas. 

Isla  para  dos. 

El  jinete  sin  cabesa. 

La  marca  del  zorrillo. 

Mientras  el  cuerpo  aguante. 

Mujers  sin  manana. 

Musico,  poeta  y  loco. 

El  nino  perdido. 

Perjura. 

El  rey  del  barrio. 

El  signo  de  la  muerte. 

Sinbad  el  mareado. 

Soy  charro  de  levita. 

Tal  para  cual. 

Temporado  salvaje. 

El  tesora  de  Chucho  el  Roto. 

El  tesoro  de  Pancho  Villa. 

Las  tres  alegres  comadres. 

El  ultimo  cartucho. 

Vagabunda. 

EI  vagabundo. 

Vivo  o  muerto. 

Mitsuteru,  Yokoyama 

Tetsujin  niju  hachi  go. 

Mommens,  Ursula,  Lady  Darwin  &  Paul 
Ashton 

A  firiendly  round. 
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Green  memories. 
James  Braid. 
W.  G.  Grace. 

M orro  Music  Corporation 

Burundanga. 
Carino  verdad. 

Mofifilm  International.  SEE  MosFilm 
Studios,  d.b.a.  Mosfilm  International 

MosFilm  Studios  d.b.a.  Mosfilm 
International 

Ja  Kuba. 

Neill,  Ena  &  Zoe  Readhead 

A  dominie  abroad. 
A  dominie's  five. 
The  free  child. 
Hearts  not  heads  in  school. 
The  last  man  alive. 
The  problem  child. 
The  problem  family. 
The  problem  parent. 
The  problem  teacher. 
That  dreadful  school. 

Norway  (N.S.)  Trustees  of  the  Estate  of 

Landfall. 

Marazan. 

An  old  captivity. 

Pilotage. 

So  disdained. 

Stephen  Morris. 

Vinland  the  good. 

O'Reilly,  Michael  Simone.  SEE  Hyams, 
Sylvia  &  Michael  Simone  O'Reilly 

Oliver,  W.R.,  &  the  Rxecutors  of  the 
Estate  of  Fiametta  Oliver 

Arras  of  youth. 

Bells  rung  backwards. 

Collected  ghost  stories. 

The  Italian  chest. 

Leap  year  love. 

Love  and  a  rich  girl. 

The  pained  face. 

A  penny  for  the  harp. 

Poor  man's  tapestry. 

Romantic  afterthought. 

A  smile  for  the  past. 

The  story  of  ragged  Robyn. 

We  all  have  our  secrets. 

Whom  God  hath  sundered. 

Orczy-Barstow  Brown,  Sara 

Mam'zelle  Guillotine. 

Pimpernel  and  Rosemary. 

Sir  Percy  leads  the  band. 

The  triumph  of  the  Scarlet  Pimpernel. 

The  turbulent  duchess. 

The  way  of  the  Scarlet  Pimpernel. 

Peliculas  y  Videos  Intemacionales,  SA 
deCV. 

E!  abanico  de  lady  windermere. 

Abismos  de  pasion. 

Acapulco. 

Adan  Eva. 

Adulterio. 


Adventures  de  un  nuevo  rico. 
El  ahijado  de  la  muerte. 
Alma  de  acero. 
Ama  a  tu  projimo. 
Amar  es  vivir. 
El  ametral  ladora. 
El  amor  de  los  amores. 
Amor  perdido. 
Los  amores  de  marieta. 
El  angel  caido. 
Angel  del  infiemo. 
El  angel  del  silencio. 
Angel  o  Demonio. 
Los  anos  vacios. 
Aqui  Uego  el  valenton. 
Arriba  las  manos  Texano. 
Asesino,  S.A. 
Ave  de  peso. 
Ave  sin  rumbo. 
Ay  amor  como  me  has  puesto. 
Ay  chabela. 
Barrio  bajo. 
Barrio  de  pasiones. 
Bam  el  hombre  de  la  selve. 
El  hello  diumiente. 
Besos  de  a^na. 
Las  bravuconas. 
Buenas  noches  mi  amor. 
Cabaret  tragico. 
Cabo  de  homos. 
Cafe  Concordia. 
Cain  y  Abel. 
Camino  del  infiemo. 
El  campeon  ciclista. 
Cara  de  angel. 
_Las  carinosas. 
Carta  brava. 
La  casa  colorada. 
La  casa  de  la  zorra. 
Cautiva  del  pasado. 
Cazadores  de  cabezas. 
El  cementerio  de  las  aguilas. 
Los  chacales. 
Charro  a  la  fuerza. 
El  Charro  y  la  dama. 
Chucho  el  roto. 
Cielito  lindo. 
El  cielo  y  la  tierra. 
El  cielo  y  tu. 
Cien  gritos  de  terror. 
Cita  con  la  muerte. 
El  club  de  los  suicides. 
Comicos  de  la  legua. 
Como  yo  te  queria. 
La  complice. 

Con  el  diablo  en  el  cuerpo. 
Con  la  rabia  por  dentro. 
Contigo  a  la  distancia. 
Contra  la  ley  de  dios. 
Un  corazon  en  el  ruedo. 
Corazon  salvaje. 
Cristo  70. 

El  Cristo  de  mi  cabecera. 
Cristobal  Colon. 
Cuando  la  tierra  temblo. 
Cuando  me  vaya. 
Cuando  vuelvas  a  mi. 
Cuatro  horas  antes  de  morir. 
Cuatro  vidas. 


Cuentan  de  una  mujer. 

La  dama  de  las  camelias. 

Delirio  tropical. 

Deseada. 

Despedida  de  casada. 

Dios  sabra  juzgamos. 

Un  domingo  en  la  tarda. 

Dona  Clarines. 

Donde  nacen  los  pobres. 

Dos  cadetes. 

Dos  charros  y  una  gitana. 

Dos  gallos  en  palenque. 

La  dulce  enemiga. 

La  duquesda  del  tepetate. 

El. 

Ella  la  inolvidable. 

Ellas  tambien  son  rebeldes. 

En  came  propia. 

En  la  palma  de  tu  mano. 

En  los  altos  de  Jalisco. 

Entre  bala  y  bala. 

Esa  mi  raza. 

Escuadron  201. 

Esposa  o  amante. 

Estrategia  matrimonio. 

El  fantasma  de  la  opereta. 

La  feria  de  la  cancion. 

La  feria  de  la  flores. 

La  feria  de  San  Marcos. 

Fierecilla. 

El  final  de  norma. 

Flor  de  fango. 

Los  forajidos. 

Frente  al  destino. 

Frente  al  pecado  de  ayer. 

El  fuego  de  mi  ahijada. 

Fuego  en  la  came. 

La  fuerza  de  la  sangre. 

La  fuerza  inutil. 

El  fugitive. 

El  gato  sin  botes. 

Gemma. 

Una  gitanna  en  Mexico. 

Un  grito  en  la  noche. 

La  herencia  de  la  llorona. 

La  herencia  maldita. 

Las  hijas  de  Elena. 
EI  hijo  del  diablo. 

Los  hijos  de  satanas. 

Hipocrita. 

El  hombre  propone. 

Hombres  del  mar. 

Una  horca  para  el  Texano. 

Horizontes  de  sangre. 

La  India  bonita. 

Los  inocentes. 

La  insaciable. 

Jesusita  en  chihuahua. 

Juan  el  desalmado. 

Juan  Polainas. 

Kermesse. 

Lagrimas  de  amor. 

Las  ieandras. 

Una  leccion  de  amor. 

La  ley  del  mas  rapido. 

Los  lies  de  barba  azul. 

Lo  primero  es  vivir. 

El  lobo  bianco. 

Locura  pasional. 
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Lodo  y  armihal 

La  madrina  de  diablo. 

La  mal  casadan 

Mala  yerba. 

El  malvado  cai  abel. 

Manuel  Saldiviar  el  Texano. 

Marathon  de  beile. 

Los  margarito^ 

Maria  la  voz.   | 

El  mariachi  de$conocido. 

Mariachis.       j 

Marina.  J 

Mas  fuerte  qud  el  amor. 

Mater  nostra. 

Me  gustan  tod$s. 

Me  importa  paco. 

El  medico  de  las  locas. 

El  mejor  del  mjundo. 

La  mentira. 

Mexico  nunca  jduerme. 

Mi  mujer  necesita  marido. 

Mi  reino  por  un  torero. 

Los  milagros  de  San  Martin  de  porrres. 

Miradas  que  matan. 

Mis  secretaria  privadas. 

Mis  tres  viudas  alegres. 

Misericordia. 

El  misterioso  $enor  marqiiina. 

El  modemo  baf-ba  azul. 

Monte  escondido. 

Mujer.  I 

La  mujer  del  opo. 

La  mujer  del  pjuerto. 

La  mujer  legit&na. 

La  mujer  manaada. 

Un  mujer  sin  destino. 

La  mujer  y  la  bestia. 

Mulata. 

Los  murcielagos. 

No  me  olvides  nunca. 

No  te  ofendas  beatriz. 

La  noche  avan^. 

Noches  de  glo^a. 

La  nortena  de  inis  amores. 

Ojos  tapatios. 

Ole  Cuba. 

Ora  Ponciano. 

Los  orgulloso! . 

Orlak  o  el  infipmo  de  Frankestein. 

Otono  en  priniavera. 

Pacto  de  sangn. 

Padre  de  mas  de  cuatro. 

Para  siempre  9mor  mio. 

El  pecado  de  4na  madre. 

Piel  canela. 

Los  platillos  vjoladores. 

Pobre  huerfanita. 

Por  querer  a  e$a  mujer. 

Preciosa.        j 

La  princesa  hippie. 

Prisionera  delfpasado.  - 

Pueblo  de  odips. 

Pueblo  fantasina. 

El  puerto  de  Ids  siete  vicios. 

El  puma. 

Que  Undo  chs  cha  cha. 

Que  me  mateii  en  tus  brazos. 


Lo  que  solo  e 
Quiero  morir 


hombre  puede  sufrir. 
3n  camaval. 


El  rapto  de  las  Sabinas. 

Rateros  ultimo  modelo. 

Rayando  el  sol. 

La  razon  de  la  culpa. 

Recien  casados  no  molester. 

La  red. 

Refifi  entre  las  mujeres. 

Remolino  de  pasiones. 

Reto  a  la  vida. 

Retomo  a  la  juventud. 

El  revoltoso. 

Rincon  bnijo. 

El  rio  de  las  animas. 

Ritmos  del  caribe. 

El  rosario. 

El  rosario  de  amozoc. 

Las  rosas  del  milagro. 

Rumba  caliente. 

A  sablazo  limpio. 

San  Jiian  de  Dios  es  Jalisco. 

Sangre  en  la  barranca. 

La  santa  del  barrio. 

Santo  frente  a  la  muerte. 

Los  Santos  reyes. 

Se  acabanHi  la  mujeres. 

El  secreto  de  mi  mujer. 

El  secreto  del  Texano. 

Secuestro  en  Acapulco. 

Seda  sangre  y  sol. 

Sendas  del  destino. 

Sierra  Morena. 

El  siete  de  copas. 

El  siete  leguas. 

Sinfonia  de  una  vida. 

Soltera  y  con  gemelos. 

La  sombra  del  timco. 

La  sospechosa. 

El  suavecito. 

Sublime  melodia. 

El  supermacho. 

Tambien  de  dolor  se  canta. 

Las  tapatias  nimca  pierden. 

El  tesoro  del  rey  Salomon. 

El  Texano. 

Tierra  prohibida  o  la  moneda  rota. 

Tin  tan  el  hombre  mono. 

Un  tipo  a  todo  dar. 

Tirando  a  matar. 

A  tiro  limpio. 

Toda  una  vida. 

Traicion. 

El  tren  de  la  muerte. 

Los  tres  alegres  compadres. 

Las  tres  Elenas. 

Tres  valientes  camaradas. 

Los  tres  vivales. 

La  trinchera. 

Tropicana. 

Tu  solo  tu. 

El  tunco  maclovio. 

El  ultimo  amor  de  Goya. 

El  ultimo  round. 

Uitraje  al  amor. 

La  valentine. 

Los  valientes  no  mueren. 

Variedades  de  media  noche. 

La  venenosa. 

Una  vez  en  la  noche. 

Viaje  a  la  luna. 


La  vida  de  agustin  lara. 

La  vida  en  broma. 

Un  viejo  amor. 

El  violetero. 

Virgen  de  media  noehe. 

La  virgen  desnuda. 

La  virgen  morena. 

Vistete  Oristina. 

La  viuda  celosa. 

Viva  chihuahua. 

Viva  la  parranda. 

El  Vizconde  de  Montecristo. 

Voces  de  primavera. 

Vuelta  al  paraiso. 

Vuelve  el  Texano. 

Yo  el  gobemador. 

Yo  no  creo  en  los  hombres. 

Yo  pecador. 

Yo  quiero  ser  tonta. 

Yo  sabia  demasiado. 

Yo  tambien  soy  de  Jalisco. 

Las  zapatillas  verdes. 

Zorina. 

El  zorro  de  Jalisco. 

Pierce,  David 

Contraband. 
Dreaming  lips. 
Pastor  Hall. 
When  knights  were  bold. 

PoUand,  Madeleine 

Beom  the  proud. 
Children  of  the  red  king. 
The  Queen's  blessing. 
The  town  across  the  water. 
The  white  twilight. 

Postgate,  J 

The  ledger  is  kept. 
The  life  of  George  Lansbury. 
Somebody  at  the  door. 
The  story  of  a  year:  1848. 

Prescott, ).  W.  SEE  Thedinga,  Mrs.  S.C. 
&  J.W.  Prescott 

Procinema,  SA  de  CV 

Como  si  fueramos  novios. 
Los  dos  camales. 

Raymond,  Diana 

Back  to  humanity. 

The  Berg. 

The  chalice  and  the  sword. 

The  chatelaine. 

Child  of  Norman's  end. 

A  chorus  ending. 

The  city  and  the  dream. 

Corporal  of  the  guard. 

Don  John's  inountain  home. 

A  family  that  was. 

The  five  sons  of  Le  Faber. 

For  them  that  trespass. 

Gentle  greaves. 

In  the  steps  of  St.  Francis. 

In  the  steps  of  the  Brontes. 

The  Jesting  army. 

The  Kilburn  tale. 

The  last  to  rest. 


The  Lord  of  Wensley. 

The  marsh. 

Mary  Leith. 

The  itiiracle  of  brean. 

Morris  in  the  dance. 

The  Muhabello  road. 

The  nameless  places. 

Newtimber  Lane. 

The  old  tree  blossomed.  - 

One  of  our  brethren. 

Paris,  city  of  enchantment. 

The  quiet  shore. 

Rossenal. 

The  shout  of  the  King. 

A  song  of  the  tide. 

Through  literature  to  life. 

To  the  wood  no  more. 

Two  gentlemen  of  Rome. 

Wanderlight. 

Was  there  love  once? 

We  the  accused. 

The  witness  of  Canon  Welcome. 

Readhead,  Zee.  SEE  Neill,  Ena  &  Zee 
Readhead 

Reeves,  Sheila 

The  adventure  of  Tornado  Smith. 

At  a  Mayfair  luncheon. 

The  blackmailers. 

By  proxy. 

By  underground. 

Changing  'ats. 

Chemical. 

The  chocolate  cigarettes. 

The  colonel's  ring. 

The  crossword  alien. 

Dr.  Feldman. 

Dudley  &  Gilderoy:  a  nonsense. 

EliJM  among  the  chimney  sweeps. 

The  fire  body. 

The  fruit  stoners. 

The  fruit  stoners:  being  the  adventures 

of  Maria  among  the  fruit  stoners. 
Genius. 

How  the  circus  came  to  tea. 
The  Italian  conjuror. 
King's  evidence. 
The  land  of  green  ginger. 
Lost. 

The  magic  mirror. 
The  man  who  lived  backwards. 
The  man  who  was  milligan. 
The  man-eater. 

Maria  (of  England)  in  the  rain. 
Mr.  Cupboard,  or  the  furniture's 

holiday. 
Nephele. 
The  olive. 
Onanonanon. 
The  Pikestaffe  case. 
The  reformation  of  St.  Jules. 
Revenge. 
Roman  remains. 
Sambo  and  snitch. 

Sergeant  Poppett  and  Policeman  James. 
Shocks. 
The  stranger. 
The  survivors. 
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That  Mrs.  Winslow. 
A  threefold  cord. 
Toby's  birthday  presents. 
Tongues  of  fire. 
The  water  performance. 
What  the  black  chow  saw. 
When  Nick  dressed  up. 
The  wolves  of  God,  and  other  fey 
stories. 

Riefienstahl,  Leni 

Das  Blaue  Licht. 

Olympia,  1.  Teil:  Pest  der  Voelker. 
Olympia,  2.  Teil:  Fest  der  Schoenheit. 
Tiefland. 
.  Triumph  des  Willens. 

Right  Honorable  Lord  Tweedsmuir  of 
Elsfield,  CBE,  CD 

Canadian  occasions. 
The  clearing  house. 
Homilies  and  recreations. 
Huntingtower. 
JuUus  Caesar. 
The  massacre  of  Glencoe. 
The  runagate's  clue. 
Sir  Walter  Scott. 

Royal  Literary  Fund 

All  I  survey. 

All  is  grist. 

As  I  was  sayingr 

Avowals  and  denials. 

The  ballad  of  St.  Barbara  and  other 
verses. 

Chaucer. 

Christendon  in  Dublin. 

The  coloured  lands. 

Come  to  think  of  it. 

The  common  man. 

The  dragon  at  hide  and  seek. 

The  end  of  the  armistice. 

Eugenics  and  other  evils. 

Four  faultless  felons. 

Generally  speaking. 

GKC  as  MC. 

The  glass  walking  stick. 

A  handful  of  authors. 

The  judgement  of  Dr.  Johnson. 

Lunacy  and  letters. 

The  outline  of  sanity. 

The  paradoxes  of  Mr.  Pond. 

The  poet  and  the  lunatic. 

The  queen  of  seven  swords. 

The  resurrection  of  Rome. 

The  return  of  Don  Quixote. 

Sidelights:  New  London  and  Newer 

York. 
St.  Thomas  Aquinas. 
The  surprise. 
Tales  of  the  long  bow. 
The  thing. 

The  turkey  and  the  turk. 
UBI  ecclesia. 
The  way  of  the  cross. 
The  well  and  the  shallows. 


Royal  National  Institute  for  the  Blind. 
SEE  Action  Research,  Royal  National 
Institute  for  the  Blind  &  Imperial 
Cancer  Research  Fund 

Sayer,  Chloe 

The  technique  of  the  love  affair. 

Schinner  (G.),  Inc. 

100  devils  and  one  girl.  op.  15  (1963). 
1905-1917,  symphonic  monument  for 

large  orchestra  and  chorus,  op.  40 

(1925-26). 
1918  (part  two);  incidental  music  to 

film. 
24  preludes  and  fugues  for  piano,  op. 

87. 

24  preludes  for  piano,  op.  34. 

25  years  of  the  Red  army,  overture  for 
wind  orchestra,  op.  84. 

8  Japanese  melodies  for  voice  and 

piano,  op.  49A. 
About  our  native  country,  op.  82; 
cantata  for  children's  chorus  and 
symphony  orchestra. 
About  our  native  land,  op.  82,  cantata 
for  children's  chorus  and  symphony 
orchestra. 
About  our  young  pioneer  leader;  song 

for  children's  chorus  and  piano. 
About  Petya,  young  pioneer  ditties;  for 

voice  and  piano. 
About  the  bear;  song  of  children's 

chorus  and  piano. 
Academician  Ivan  Pavlov;  scenario  by 
M.  Papava,  directed  and  produced  by 
G.  Roshal,  incidental  music  to  film. 
Adventures  of  Korzinkina,  op.  59. 
Adygeya,  sextet  for  violin,  viola,  cello, 
horn,  clarinet  and  piano,  op.  48 
(1933). 
The  aerograd;  scenario  and  production 
by  A.  Dovzhenko,  Mosfilm,  and 
Ukrainfilm,  incidental  music  to  film. 
Air  for  trumpet  and  orchestra. 
Alastor,  symphonic  poem,  op.  14  (1912- 

13). 
Album  of  children's  pieces. 
Alexander  Nevsky  cantata,  op.  78. 
Allegro  rustico. 
Alone,  op.  26. 
Andantino  for  piano. 
Anna  Snegina,  op.  25  (1966). 
Anton  Ivanovich  is  angry,  incidental 

music  to  film. 
Aphorisms,  op.  13. 
Aria  for  chamber  orchestra  (1964). 
Aria  for  violin  and  string  orchestra 

(1963). 
At  the  circus,  suite  in  4  parts  (1968). 
At  the  festivity  from  the  cantata 

"Leninists,  op.  63.". 
At  the  summer  camp;  young  pioneer 

song  for  children's  chorus  and  piano. 
At  the  young  pioneer  summer  camp,  six 

pieces,  op.  3/86. 
Ballad  about  the  Motherland  for  bass 

and  orchestra. 
Ballad  for  piano,  op.  28. 
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Ballade  for  piaiiu,  up. 
Ballet  suite  no 
Ballet  suite  no, 
Ballet  suite  no 
Ballet  suite  nOi 
Beautiful  day, 
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2. 
3. 
4. 
op.  82. 


Before  the  monument  to  the  war  hero; 

song  for  chobis  and  piano. 
Belinsky,  op.  85. 
Belinsky,  op.  aSa  for  orchestra. 
Bleak  morning  {part  three);  incidental 

music  to  fili^. 
A  bonfire  at  thk  Dnieper,  song  for 

children's  cBorus  and  piano. 
Boris  Cudonoy,  op.  58. 
The  boy  giant  |1969). 
Bright  lights.   I 
The  bronze  hc^eman,  ballet  in  4  acts, 

op.  89.         J 
Buffoons  (1964). 
Bulgarian  folk  songs. 
Bylina  about  Lenin,  op.  58. 
The  camp  of  Mendship.  op.  66;  songs  of 

the  "Artek"  young  pioneer  summer 

camp,  for  cluldren's  chorus  and 

piano. 
Canon.  I 

Cantata-song  apout  Stalin,  for  soloist, 

chorus,  and  brchestra. 
Carnival  overture  (1957). 
Cello  concertino,  in  G,  op.  132. 
Cello  concertino,  op.  54  (1961). 
Cello  concerto  in  A  minor  by  R. 

Schumann,  op.  125. 
Cello  concerto  no.  1  in  E  flat  major,  op. 

107. 
Cello  concerto  no.  2  in  G  minor,  op.  126. 
Cello  sonata  ir  D  major,  op.  40. 
Chaconne. 

Chamber  symj  hony  (1967). 
Cheryomushki ,  op.  105a. 
Children's  notebook,  op.  69. 
Children's  suite  for  small  orchestra,  op. 

6  (1957). 
Cinderella. 

Clarinet  quint*  t  (1955). 
Club  of  the  fan  lous  captains;  songs  for 

voice  and  pi  mo  by  A.  Alexandrov,  D. 

Kabalevsky,  !k.  Molchanov  et  al. 
Concert  fantas^  on  Slovak  and 

Morovian  themes  for  violin  and  piano 

(1956).  I 

Concert  waltz  for  orchestra,  op.  90. 
Concertino  forlclarinet  and  piano. 
Concertino  fori  firench  horn  and  small 

orchestra,  op.  14,  no.  2. 
Concertino  for  two  pianos,  op.  94. 
Concertino  for  violin  and  small 

symphony  o  rchestra. 
Concerto. 
Concerto  buffa  for  chamber  orchestra 

(1966). 
Concerto  etud( »  for  trumpet  and 

orchestra,  o{  >.  49. 
Concerto  for  b  ilalaika  and  orchestra,  op. 

63. 
Concerto  for  c4llo  and  orchestra. 
Concerto  for  ciillo  and  orchestra,  op.  16 

(1964). 


Concerto  for  cello  and  orchestra  (1964). 
Concerto  for  cello  and  orchestra,  op.  87. 
Concerto  for  cello  and  orchestra,  op. 

112. 
Concerto  for  cello  and  orchestra,  op.  43 

(1948). 
Concerto  for  clarinet  and  chamber 

orchestra  (1957). 
Concerto  for  clarinet  and  orchestra,  op. 

135. 
Concerto  for  coloratura  soprano  and 

orchestra,  op.  82. 
Concerto  for  flute  and  orchestra,  op.  75 

(1961). 
Concerto  for  french  horn  and  orchestra 

op.  91. 
Concerto  for  firench  horn  and  orchestra, 

op.  136. 
Concerto  for  harp  and  orchestra,  op.  74. 
Concerto  for  harp  and  orchestra. 
Concerto  for  harp  and  wchestra,  op. 

126. 
Concerto  for  horn  and  orchestra,  op.  40. 
Concerto  for  oboe  and  strings,  op.  50 

(1959). 
Concerto  for  orchestra  after  the  legends 

of  Till  Eulenspiegel,  in  4  movements 

(1967). 
Concerto  for  orchestra  with  solo 

trumpet,  piano,  vibraphone  &  double 

bass  (1966). 
Concerto  for  organ  and  string  orchestra, 

op.  35. 
Concerto  for  piano  and  orchestra  (D-flal 

major). 
Concerto  for  piano  and  orchestra,  op. 

128. 
Concerto  foF  piano  and  orchestra,  no.  4, 

op.  53  (1931). 
Concerto  for  piano  with  orchestra,  op. 

21. 
Concerto  for  trumpet  and  orchestra,  op. 

94  (1967). 
Concerto  for  viola  and  chamber 

orchestra  (1967). 
Concerto  for  violin  and  orchestra  (1969). 
Concerto  for  violin  and  orchestra,  op. 

100. 
Concerto  for  violin  and  orchestra,  op.  67 

(1960). 
Concerto  for  violin  and  string  orchestra, 

op.  21. 
Concerto  for  violin  with  orchestra  no.  1 

(195),  op.  9/29. 
Concerto  in  E  flat  major  for  trumpet  and 

orchestra. 
Concerto  in  E-flat  major  for  trumpet  and 

orchestra  (1950). 
Concerto  in  E-flat  minor  for  trumpet  and 

orchestra,  op.  41. 
Concerto  no.  1. 
Concerto  no.  1  for  cello,  17  winds, 

percussions  and  harmonium,  op.  23. 
Concerto  no.  1  for  piano  and  orchestra 

(1946). 
Concerto  no.  1  for  piano  and  orchestra 

(1946). 
Concerto  no.  1  for  piano  and  string 

orchestra. 


Concerto  no.  1  for  violin  and  orchestra 

in  A  minor,  op.  77. 
Concerto  no.  1,  op.  1  for  piano  and 

orchestra  (1933). 
Concerto  no.  1,  op.  14  for  violin  and 

orchestra  (1958). 
Concerto  no.  2. 
Concerto  no.  2  for  piano  and  orchestra, 

op.  102. 
Concerto  no.  2  for  piano  and  orchestra 

(1965). 
Concerto  no.  2  for  piano  and  string 

orchestra. 
Concerto-poem  for  trumpet  and 

orchestra,  op.  113. 
Concerto-poem  for  viola  and  orchestra, 

op.  13  (1964). 
A  conversation  with  the  cactus,  op.  91; 

eight  children's  songs. 
Cossack  songs. 
Counterplam,  op.  33. 
Dance  no.  1  (B-flat  major)  for  violin  and 

piano. 
Dance  of  the  Russian  sailore  firom  the 

ballet  the  red  poppy. 
Dance  suite  for  harp. 
Dances  for  symphony  orchestra  firom  tha 

musical  comedy  Bridegroom  firom  the 

embassy. 
The  Decembrists,  opera  in  4  acts. 
Divertimento,  no.  2  for  piano. 
Divertisement  in  E-flat  major  for 

symphony  orchestra,  op.  80  (1948). 
Don  C^xote,  symphonic  engravings. 
Drawn-out  song. 
Dreams;  piano  piece. 
Duet  of  Sir  Peter  and  Lady  Teazle;  firom 

incidental  music  to  Sheridan's 

"School  for  scandal." 
Eastern  dance  for  clarinet  and  piano,  op. 

47. 
Easy  piano  pieces  on  folk  themes  of  the 

peoples  of  the  Volga  region  (1948). 
Eight  British  and  American  folksongs. 
Eight  concert  etudes  for  piano  left-hand, 

op.  82. 
Eight  romances  to  words  by  Mikhail 

Leromontov. 
Eight  songs,  op.  17;  for  children's 

chorus  and  piano. 
Elegy  for  string  orchestra,  op.  21. 
Encounter  with  a  miracle;  from  the 

opera  "The  sisters,  op.  83.". 
An  encounter;  song  for  children's 

chorus  and  piano. 
Epic  poem  on  Russian  folk  themes 

(1950). 
Etude  for  piano,  op.  1,  no.  1. 
Etude  for  piano,  op.  43. 
Etude  in  E  minor  for  piano  (1951). 
Events  for  piano,  op.  5. 
Excerpts  from  the  oj)era,  "Colas 

Breugnon"  for  singing  and  piano,  op. 

24. 
Excerpts  firom  the  operetta,  "Spring 

sings,  op.  58.". 
Execution  of  Stephen  Razin,  op.  119. 
The  exile. 
Exotic  suite,  op.  13. 


/ 


Federal  Register  /  Vol.  61.  No.  170  /  Friday,  August  30,  1996  /  Notices' 


46151 


Expression,  no.  1  of  two  pieces  for,  op. 

1. 
The  fair  at  Sorchinsk  completion  and 
orchestration  of  the  opera  by  Modest 
Musorgsky. 
Fall  of  Berlin,  for  chorus  and  orchestra, 

op.  82a. 
Fall  of  Berlin,  op.  82. 
Fantasia  for  cello  and  symphony 

orchestra,  op.  52  (1953). 
Far-off  youth,  songs  for  soprano  and 

piano,  op.  12. 
A  farewell  to  a  friend. 
The  fatherland,  opera  (1945). 
Festive  overture  (1970). 
Festive  overtvure  for  symphony  orchestra 

(1955). 
Festive  overture,  op.  97. 
Field  march  no.  1  in  A-flat  major  for 

wind  orchestra. 
Field  march  no.  2  in  F  minor  F. 
Field  march  of  the  Red  army  for  wind 

band,  op.  64. 
First  Chinese  suite  for  orchestra,  op.  60. 
First  concert  fantasia  for  violin  and 

orchestra  on  Finnish  themes  (1953). 
First  echelon,  op.  99. 
First  echelon,  op.  99a. 
First  suite  from  orchestra,  op.  18. 
First  suite  from  the  ballet  Genesis,  in  4 

movements  (1968). 
Fisherman  on  Lake  Ladoga. 
Five  choruses  to  words  by  Russian 

poets. 
Five  days,  five  nights,  op.  111. 
Five  days,  five  nights,  op.  Ilia. 
Five  lyric  poems  for  a  capella  chorus. 
Five  merry  songs,  for  soprano  and  piano 

(1961). 
Five  piano  preludes  (1966). 
Five  pieces  for  cello  and  piano,  op.  25. 
Five  pieces  for  flute  and  piano  (1947). 
Five  pieces  for  violin  and  piano,  op.  53. 
Five  preludes  for  orchestra. 
Five  preludes  for  piano. 
Five  romances  for  voice  and  piano  on 

texts  of  Pushkin,  op.  10. 
Five  romances  on  text  from  magazine, 
"Krokodil,"  for  bass  and  piano,  op. 
121. 
Five  romances  on  verses  of  V. 
Dolmatovsky  for  voice  and  piano,  op. 
98. 
Five  romances,  op.  76  to  words  by  Rasul 
Gamzatov;  for  mezzo  soprano  and 
piano. 
Five  songs  to  Shakespeare's  comedy, 
"Much  ado  about  nothing",  op.  7. 
The  flea,  comic  suite  for  orchesb'a,  op. 

8. 
Flute  sonata  no.  2,  op.  94. 
The  fountain  at  Bakhchisara  ballet-poem 

after  Pushkin. 
Four  children's  songs  for  piano  (1961). 
Four  easy  pieces  for  violin  and  piano. 
Four  girls,  song  for  medium  voice  and 

piano. 
Four  miniatures  on  Russian  folk  themes 
for  string  quartet  (1950). 


Four  monologues  on  verses  of  A. 

Pushkin  for  bass  and  piano,  op.  91. 
Four  pieces  for  basson  and  piano. 
Four  pieces  for  cello  or  viola  and  piano 
on  themes  of  lutenists  of  the  14th- 
16th-centuries,  op.  35. 
Four  pieces  for  children  for  soprano  and 

piano,  op.  27. 
Four  pieces  for  oboe  and  piano. 
Four  preludes,  op.  5;  for  piano. 
Four  romances  for  voice  and  piano,  op. 

44. 
Four  romances  for  voice  and  piano,  op. 

59. 
Four  romances  on  verses  of  A.  Pushkin 

for  bass  and  piano,  op.  46. 
Four  song-jokes,  op.  42;  for  voice  and 

piano. 
Four  songs  on  verses  of  V.  Dolmatovsky 

for  voice  and  piano,  op.  86. 
Fourth  (Arctic)  symphony,  op.  82. 
Fourth  suite  from  the  ballet, 

"Spartacus." 
The  friendship  of  the  people  op.  79. 
Friends,  op.  51. 
Friendship  overture  (1959). 
Frol  Skobeyev,  op. 12. 
From  days  of  youth  for  piano. 
From  Jewish  folk  poetry,  op.  79. 
From  pioneer  life,  op.  14,  pieces. 
From  Shakespeare. 
From  the  past,  6  improvisations  for 

piano,  op.  74  (1946). 
From  the  songs  of  Ossian,  3  musical 

pictures  for  orchestra,  op.  56. 
Funeral-ode  for  large  orchestra  &  mixed 

chorus  (in  memory  of  Lenin). 
Funeral-triumphal  prelude  for 

symphony  orchestra,  op.  130. 
Gadfly,  for  orchestra. 
Gadfly,  op.  97. 

Gavotte  and  minuet  for  orchestra. 
Gavotte  from  the  human  comedy,  op. 

37. 
The  general  from  the  Kremlin;  Red 
Army  song  for  two-part  chorus  and 
piano. 
German  notebook,  vocal  cycle. 
Ghazals  and  songs  for  voice  and  piano, 

op.  31. 
Girl  friends,  op.  41  (2). 
Glory  to  great  October,  ode  for  baritone 

and  orchestra. 
Glory  to  the  Soviet  army,  cantata,  op. 

93. 
Golden  mountains,  op.  30. 
Golden  mountains,  op.  30a  for  orchestra 

in  6  movements. 
Good  luck!;  sowing  song,  for  children's 
or  women's  two  or  three  part  chorus 
and  piano. 
Good-bye,  Girlie!;  song  for  medium 

voice  and  piano. 
Great  citizen,  op.  52. 
Great  citizen,  op.  55,  part  two  of  the 

film. 
Greeting  overture  (D-flat  major). 
Gyulsar,  music  drama. 
Gyulsara,  opera  in  4  acts,  op.  96. 


Hail  Taiga!;  song  for  chorus  and  piano. 

Hamlet,  op.  116a. 

Hamlet,  op.  32a. 

Happy  march  in  F  major  for  wind  band, 

op.  53,  no.  2  (1941). 
Her  first  year  at  school  (jointly  with  M. 

Ziv). 
Hero-city,  oratorio  for  soloists,  chorus, 

and  orchestra. 
Heroic  march  in  F  minor  for  wind  band, 

op.  53,  no.  1  (1941). 
Heroic  march  of  the  Buryat-Mongolian 

assr,  op.  71. 
Heroic  poem  for  high  bass  or  baritone, 

2  pianos  and  percussion  (1969). 
Hikers'  song;  for  children's  chorus  and 

piano. 
Hindu  suite  from  the  ballet-Pantomme 

noyya  for  orchestra,  op.  42A. 
Hiroshima  must  not  occur  again, 

oratorio,  op.  63  (1967). 
Hitler  calls  to  Ribbenthrop,  musical 

satire  for  bass  and  piano. 
Holiday  at  Ferghana,  overture  for 

orchestra,  op.  75. 
Holiday  overture  for  full  orchestra,  op. 

96. 
Hostile  whirlwinds;  incidental  music  to 

film. 
A  house  of  warm  welcome;  song  for 

children's  chorus  and  piano. 
How  long  shall  the  kite  soar?  op.  20. 
Humoresque  for  chamber  orchestra. 
The  Hungarian  album,  cycle  of  piano 

pieces  for  children  (1966). 
Hungarian  fantasy  for  violin  and 

orchestra  (1952). 
Hungarian  tunes  for  violin  and  orchesta 

(1952). 
I  feel  no  fear. 

Ice  and  steel,  opera,  op.  24. 
Impromptu  for  piano  op.  99,  no.  1. 
Improvisation,  op.  21;  for  violin  and 
piano  from  incidental  music  to  the 
film  "A  night  in  St.  Petersburg." 
In  a  fairy-tale  forest,  op.  62;  musical 
pictures  for  recitalist,  singing,  and 
piano. 
In  autumn. 
In  flames  (at  Moscow),  op.  37,  opera  in 

four  acts,  six  scenes. 
In  memory  of  our  dear  Sergo,  song  for 

children's  chorus  and  piano. 
In  memory  of  S. Y.A.  Marshak,  6  lyric 

epigrams  (1964). 
In  Mongolia,  suite  in  5  parts  for  small 
symphony  orcherstra.  op.  10  (1952). 
In  Nizhny  Novgorod. 
In  Rustaveli's  footsteps,  oratorio. 
In  the  rhythm  of  hearts  (We  want  to 

dance). 
In  these  days,  song  for  voice  or  chorus 

and  piano. 
The  intenationale. 
Into  the  storm  (1939). 
Invention  for  piano,  op.  15. 
Inventions,  suite  for  piano. 
The  iron  foundry,  op.  19. 
Ivan  Grozny. 
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Ivan  the  Terrible  oratorio  for  chorus, 

narrator,  soloists,  and  full  symphony 

oichestraj. 
A  jaunty  ydung  pioneer  song;  for 

children  Is  chorus  and  piano. 
Jeanne  d'A^c,  ballet  in  3  acts  (1957). 
Jeanne  d'Atc,  suite  from  the  ballet 

(1958).    I 
Jewish  orcnestra  at  the  Governor's  ball, 

suite  from  the  music  to  Gogol's  "The 

InspectoV  General,"  op.  41  (1926). 
Jewish  sonts,  op.  37  (1923-26). 
Joseph  the  beautiful,  ballet,  op.  50. 
Katerina  Izmailova,  op.  114  (op.  29/ 

114). 
King  Lear,  pp.  137. 
Kirov  is  wiih  us,  poem-cantata,  p.  61 

(1942-431). 
The  Komsomol  locomotive;  song  for 

voice,  twio-part  chorus  and  piano. 
The  Kremlin  by  night,  cantata-nocturne, 

op.  75  (lp47). 
Kurak  son^. 
The  land  o|  the  fathers. 
The  last  hojur  is  striking,  song  in 

memory  bf  Patrice  Lumumba  for 

chorus  and  piano. 
Laurencia,  ballet  in  3  acts. 
Legend. 

Legend  of  liove,  ballet  (1961). 
Lenin  in  our  hearts  (1957). 
Lenin  is  whh  us  (1968). 
Lenin,  draipatic  symphony,  op.  16. 
Leninists,  <ip.  63;  cantata  for  three 

chorusesi  and  full  symphony 

orchestrq. 
Let's  sing,  comrades;  song  for  two-part 

chorus  a|id  piano. 
Letter,  youiig  pioneer  song;  for  voice  or 

chorus  and  piano. 
Leyi  and  medzhun,  opera  in  4  acts,  op. 

94. 
Leyla  and  iiedshun.  poem  for 

symphony  orchestra  (1947). 
Light  overture  in  C  major. 
Lightnings,  symphonic  poem  for 

orchestra,  op.  39. 
Like  a  rosy  apple. 
The  Uttle  l^use  in  Colomna  musical 

choreograhic  episode-vaudeviUe. 
The  loneliness  of  Lermontov  cycle  of 

romance^  for  voice  and  piano. 
Love  (a  payable). 
Love's  pan^. 

The  low-bom  son-in-law  (1966). 
Loyalty,  op.  136. 

Lullaby  anp  dance  for  2  pianos  (1952). 
The  lyceum  years  of  A.S.  Pushkin,  vocal 

cycle,  op.  35. 
Major-min^r  studies,  op.  68;  for  solo 

ceUo.      ! 
Many  time^  I  have  put  up  at  hotels. 
March  for  piano,  op.  1  no.  2. 
March  from  the  film  "Zangezur." 
March  of  Kirov  followera. 
March  of  the  Red  army  for  wind 

orchestr*. 
March,  GaVotte  from  "The  comedians" 

suite:  frqm  incidental  music  to  M. 


Daniel's  play  "Inventor  and 

comedian,"  op.  26. 
March;  for  wind  band. 
Masha  is  fair,  song  for  women's  trio  or 

three-part  chorus  and  piano. 
Masquerade  opera  in  1  act. 
May  march;  song  for  two-part  chorus 

and  piano. 
May-day  banners;  song  for  two  part 

chorus  and  piano. 
Mazurka  for  piano. 
Maziirka-caprice  for  piano,  op,  41. 
Meditations,  7  pieces  for  piano,  op.  3. 
The  meeting  on  the  Elbe,  op.  80. 
Melody  and  dance  for  violin  and  piano 

(1950). 
Melody  for  piano,  op.  99,  no.  2. 
Melody,  no.  2  of  two  pieces  for  op.  1. 
A  merry  feast;  song  for  children's  chorus 

and  piano. 
Michurin,  op.  78. 
Mindia. 

Miniature  triptych. 
Moldavian  rhapsody  for  violin  and 

orchestra,  op.  47,  no.  2  (1949). 
Moldavian  suite  for  orchestra  (1950). 
A  monument  all  to  oneself,  satirical 

opera  in  3  acts  (1964). 
Moscow,  cantata,  op.  38. 
Moscow,  oratorio  for  soloists,  chorus 

and  orchestra. 
Moscow — Cheryomushki,  op.  105. 
Mother,  op.  13  (1956). 
Motherland  hears,  op.  86. 
Mtsyri,  symphonic  poem. 
Mtsyri,  symphonic  poem  after 

Lermontov,  op.  54. 
A  Muleteer,  op.  11. 
Music  for  chamber  orchestra. 
Mussorgsky;  scenario  by  A.  Abramova 

&nd  G.  Roshal,  directed  and  produced 

by  G.  Roshal,  incidental  music  to  film. 
My  father  is  a  peasant. 
New  Babylon,  op.  18. 
A  new  sea;  song  about  the 

Tsimlyanskoye  Storage  Lake,  for  voice 

or  chorus  and  piano. 
The  New- Year  tree,  children's  suite  in  6 

parts  for  small  symphony  orchestra, 

op.  11  (1951). 
Night  from  the  old  market,  sviite  for 

orchestra,  op.  38. 
A  night  in  St.  Petersburg;  scenario  by  G. 

Rc^hal  and  V.  Stroyeva  (on  the 

subject). 
Nikita  Vershinin,  op.  53;  opera  in  four 

acts,  eight  scenes. 
Nocturne  for  French  horn  and  piano 

(1955). 
Nonette,  ensemble  for  female  voice. 
O  wert  thou  in  the  cauld  blast. 
Octaves. 
Octet. 

October,  op.  131. 

Ode  in  memory  of  Vladimir  Ilich  Lenin. 
Ode  to  joy. 
Oldtime  romance. 
On  guard  for  peace  oratorio,  op.  124 

(1950). 


On  the  field  of  Kulikovo,  symphony- 
cantata,  op.  14. 
On  the  road;  song  for  children's  chorus 

and  piano. 
An  optimistic  tragedy,  opera,  op.  24 

(1964). 
Oratorio  pathetique. 
An  ordinary  girl,  operetta  in  3  acts 

(1959). 
Our  construction  projects  are  our 

common  concern;  song  for  children's 

chorus  and  piano. 
Our  great  native  country,  op.  35;  cantata 

for  two  soloists  (mezzo-soprano  and 

chorus  and  orchestra). 
Our  native  land;  song  for  children's 

chorus  and  piano. 
Our  Soviet  country,  song  for  two-  or 

three-part  chorus  and  piano. 
Our  yard,  op.  19  (1966). 
Overture  in  A  minor  (1961). 
Overture  on  Mari  themes  for  orchestra, 

op.  25. 
Overture  on  Russian  and  Kirghiz 

folksongs,  op.  115. 
Overture  on  Slavonic  folk  themes  for 

orchestra,  op.  77. 
Overture  pathetique  in  C  minor  for 

symphony  orchestra,  op.  76  (1947). 
Overture  to  music  drama  Gyulsara. 
Overture  to  the  opera  "Taras'  Family," 

op.  47. 
Overture  to  the  opera  Shakh-senem. 
The  path  of  thunder,  ballet  in  3  acts 

(1956-57). 
The  path  of  thunder,  suite  no.  1  from 

the  ballet  (1958). 
The  path  of  thunder,  suite  no.  2  from 

the  ballet  (1957). 
People's  avengers,  op.  36;  suite  for 

mixed  chorus  and  symphony 

orchestra. 
Peter  I,  suite  for  orchestra  from  the  film 

music. 
Piano  concerto  (1943). 
Piano  concerto  no.  1  in  C  minor,  op.  35. 
Piano  concerto  no.  1  in  F-sharp  minor 

(1954). 
Piano  concerto  no.  1  in  minor. 
Piano  pieces  for  children  (1970). 
Piano  quintet  (1961). 
Piano  quintet  (1962). 
Piano  quintet,  op.  18  (1944). 
Piano  sonata. 

Piano  sonata  no.  2  in  B  minor. 
Piano  sonata  no.  4,  op.  56  (1955). 
Piano  sonata  no.  5,  op.  58  (1956). 
Piano  sonata  no.  6,  op.  73  (I960). 
Piano  trio  (1953). 
Piano  trio  in  four  movements. 
Piano  trio,  op.  24  (1945). 
Pieces  for  piano. 

Pioneers  plant  the  forests,  op.  81. 
Pirogov,  op.  76. 
Pirogov,  op.  76A. 
Poem  for  cello  and  piano,  op.  10. 
Poem  for  organ,  strings,  4  trumpets.  2 

pianos,  and  percussion  (1966). 
Poem  for  piano. 
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Poem  in  C-sharp  minor  for  piano. 
Poem  in  memory  of  Sergei  Yesenin. 
The  poem  of  struggle,  op.  12;  for 

symphony  orchestra  and  chorus. 
Pohsh  tunes,  suite  for  symphony 
orchestra,  op.  47,  no.  2  (1950). 
Polyphonic  sketches  for  piano,  op.  78 

(1948). 
Prelude  and  scherzo  for  string  octet,  op. 

11. 
Prelude  for  organ,  trumpet,  harp,  and 

string  orchestra,  op.  24. 
Preludes  and  fugues,  op.  61. 
Prisoner  of  the  Caucasus,  ballet-poem 

after  Pushkin. 
Quartet  for  2  violins,  viola  and  cello,  op. 

58. 
Quartet  on  American  themes  for  flute, 
oboe,  clarinet,  and  bassoon,  op.  79. 
Quasi-sonata  for  piano. 
Quintet  for  piano,  violin,  clarinet,  horn. 

and  cello,  op.  50. 
Quintet  in  G-minor  for  viola,  2  violins. 

cello,  and  piano,  op.  57. 
Quintet  on  Turkmen  folk  themes  for 
flute,  oboe,  clarinet,  bassoon,  and 
small  drum,  op.  65. 
Rachel,  opera  in  1  act,  op.  81. 
Rada  an  Loiko.  a  symphony  poem  after 

the  story  by  M.  Gorky  (1954). 
Rails,  for  piano,  op.  16. 
The  raised  sword  oratorio. 
A  Raven  flies  towards  a  raven. 
Recitative  and  rondo  for  piano,  op.  84. 
Red  army  rhapsody  for  orchestra,  op.  71. 
The  red  poppy  ballet  in  3  acts.  op.  70. 
Repairs  station  song. 
Requiem  in  memory  of  the  fallen  heroes, 

op.  20  (1946). 
Restless  youth;  scenario  by  L.  Trauberg 
(jointly  with  G.  Roshal)  after  a  like- 
named  autobiographical  story. 
Return  of  Maxim,  op.  45. 
The  reward  vocal-symphonic  novella. 
Rhapsody  on  Moldavian  themes  for 

orchestra,  op.  47.  no.  1  (1949). 
Rhapsody  on  the  theme  of  the  song 
school  years;  for  piano  and  symphony 
orchestra,  op.  75. 
Romance  of  Benvolio;  from  incidental 
music  to  "Romeo  and  JuUet,  op.  56." 
for  medium  voice  and  piano. 
Romances  to  words  by  Mikhail 

Lermontov. 
Romeo  and  Juliet. 
Romeo  and  Juliet,  op.  56;  musical 
sketches  for  Shakespeare's  tragedy  for 
full  symphony  orchestra. 
Romeo  and  Juliet,  op.  75. 
The  rose  and  the  cross  for  orchestra,  op. 

26. 
Rothchild's  violin. 
Russia  the  wooden. 
Russian  fairy  tale,  symphonic  poem  for 

orchestra,  op.  50. 
Russian  fantasy-  for  symphony  orchestra. 
Russian  notebook,  vocal  cycle. 
Russian  overture  for  orchestra,  op.  31. 
Russian  song. 


Russian  suite  for  symphony  orchestra 

(1952). 
Russian  village  landscape,  4  romances 

on  verses  of  S.  Esenin,  op.  53. 
Sailor's  song. 

Satires  (pictiues  of  the  paSt).  op.  109. 
Scherzo  for  piano,  op.  6. 
School  song;  for  two-part  chorus  and 

piano. 
School  years;  song  for  children's  chorus 

and  piano. 
The  Seasons,  songs. 
Second  concert  fantasia  for  violin  and 

orchestra  (1965). 
Second  piano  concerto  in  G  minor,  op. 

23. 
Second  suite  from  the  ballet  Genesis,  in 

4  movements  (1969). 
Serenade  for  cello  and  piano,  op.  31. 
Serenade  for  symphony  orchestra,  op. 

47,  no.  4  (1952). 
Seven  artistic-instructional  pieces  for 

violin  and  piano,  op.  54. 
The  seven  beauties,  ballet  in  4  acts 

(1952). 
The  seven  beauties,  suite  for  symphony 

orchestra  (1949). 
Seven  nursery  rhymes,  op.  41,  for  voice 
and  piano,  &x>m  English  folk 
children's  songs. 
Seven  piano  pieces  (partita  in  F  minor). 
Seven  pieces  for  clarinet  and  piano. 
Seven  romances  on  poems  of  Alexander 
Blok  for  soprano,  violin,  cello,  and 
piano,  op.  127. 
Seven  songs  and  a  march  in  A,  op.  89. 
Seven  songs  for  voice  and  piano,  op.  23. 
Shakh-senem,  opera  in  4  acts.  op.  69. 
Shchors;  scenario  and  production  by  A. 
Dovzhenko,  incidental  music  to  film. 
Siberian  song. 
Signal  opera  in  1  act. 
Simple  folk.  op.  71. 
Simple  songs,  a  vocal  cycle  for  soprano, 

bass,  and  piano  (1956). 
Sinfonietta  for  string  orchestra. 
Sinfonietta  in  A  major,  op.  10  (1910). 
Sinfonietta  in  G  minor  for  string 

orchestra  (1953). 
Sinfonietta  no.  1  for  orchestra,  op.  41 

(1948). 
Sinfonietta  no.  2  for  string  quartet  and 

timpani,  op.  74  (1960). 
Sinfonietta  no.  2  in  A  minor  for  string 

quartet,  op.  68  (1945-46). 
Sinfonietta  on  Russian  themes  for 

orchestra,  op.  43. 
The  sisters  (part  one);  incidental  music 

to  film. 
The  sisters,  op.  83;  opera  in  three  parts, 

with  prologue  and  epilogue. 
Six  Hindu  melodies  for  voice  and  piano 

(+violin),  op.  51. 
Six  pieces  for  string  quartet  and  harp, 

op.  16  (1966). 
Six  romances  for  voice  and  piano,  op. 

45. 
Six  romances  on  verses  by  British  poets 
for  low  male  voice  and  piano,  op.  62. 


Six  romances  to  lyrics  by  Alexander 

Pushkin. 
The  Smolensk  horn. 
Snow  is  Calling. 
So  much  to  do  in  the  morning;  song  for 

children's  chorus  and  piano. 
Soldier's  marching  song,  op.  121. 
Solemn  march  for  wind  orchestra,  op. 

76. 
Solemn  march. 
Solemn  ode  (to  the  30th  anniversary  of 

October). 
Solemn  overture  for  orchestra,  op.  72. 
Some  songs  of  the  wise  crocodile  (from 
"The  talks  of  the  wise  crocodile" 
radio  program),  nos.  1-3. 
Some  songs  of  the  wise  crocodile  (from 
"The  talks  of  the  wise  crocodile" 
radio  program),  nos.  4-6. 
Son  of  the  sun,  opera,  op.  62. 
Sonata  for  cello  and  piano  (1966). 
Sonata  for  cello  and  piano  (1957). 
Sonata  for  cello  and  piano,  op.  49 

(1961). 
Sonata  for  cello  and  piano,  op.  51.  no. 

3. 
Sonata  for  cello  and  piano,  op.  21 

(1945). 
Sonata  for  clarinet  and  piano,  op.  1 

(1952). 
Sonata  for  clarinet  and  piano,  op.  28 

(1945). 
Sonata  for  flute  and  piano,  op.  44 

(1958). 
Sonata  for  flute  and  piano. 
Sonata  for  harp  and  piano,  op.  46. 
Sonata  for  oboe  and  piano. 
Sonata  for  piano  (1963). 
Sonata  for  piano  and  cello,  op.  88. 
Sonata  for  piano,  no.  1,  op.  12. 
Sonata  for  piano,  op.  10. 
Sonata  for  piano,  op.  34. 
Sonata  for  solo  violin  (1960). 
Sonata  for  solo  violin,  op.  115  (1947). 
Sonata  for  trumpet  and  piano. 
Sonata  for  viola  and  piano,  op.  51,  no. 

2. 
Sonata  for  viola  solo. 
Sonata  for  violin  and  piano  (1959). 
Sonata  for  violin  and  piano,  op.  134. 
Sonata  for  violin  and  piano,  op.  43 

(1928). 
Sonata  for  violin  and  piano,  op.  70 

(1947). 
Sonata  for  violin  and  piano,  op.  51,  no. 

1. 
Sonata  for  vioUn  and  viola,  op.  35. 
Sonata  in  D  minor. 
Sonata  in  E-flat  major  for  piano. 
Sonata  in  memory  of  Sergei  Prokofiev 

for  piano,  op.  4  (1956). 
Sonata  in  three  movements. 
Sonata  no.  1. 

Sonata  no.  1  for  cello  solo,  op.  18. 
Sonata  no.  1  for  clarinet  and  piano 

(1965). 
Sonata  no.  1  for  clarinet  and  piano. 
Sonata  no.  1  for  piano. 
Sonata  no.  1  for  piano,  op.  1. 
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Sonata  no.  1  for  piano,  op.  3 
Sonata  no.  1  for  piano,  op.  5 


ir  cello  solo.  op.  72 

ir  violin  and  piano,  op.  43 

ir  violin  and  piano,  op.  12 

3r  cello  and  piano,  op.  81 

or  cello  and  piano,  op.  63 

•  clarinet  and  piano 

or  piano,  op.  7. 
or  piano,  op.  17. 
or  violin  and  piano  (1970). 
'  piano,  op.  15. 


Sonata  no. 

(1960). 
Sonata  no.  1 

(1956). 
Sonata  no.  1 

(1943). 
Sonato  no.  2 
Sonata  no.  2 

(1948-^9). 
Sonata  no.  2 

(1965). 
Sonata  no.  2 

(1965). 
Sonata  no.  2 
Sonata  no.  2 
Sonata  no.  2 
Sonata  no.  3 
Sonata  no.  4 
Sonata  no.  5  for  piano,  p.  64.  no.  1 

(1907-08/1917/1944). 
Sonata  no.  5  for  violin  and  piano,  op.  53 

(1953).        1 
Sonata  no.  6  for  piano,  op.  64,  no.  2 

(1908/1917/1944). 
Sonata  no.  7  for  piano,  op.  82  (1949). 
Sonata  no.  8  for  piano,  op.  83  (1949). 
Sonata  no.  9  for  piano,  op.  84  (1949). 
Sonata-fantaafa,  piano  quartet,  op.  64 

(1945).        j 
Sonata-fanta^  for  piano. 
Sonatina. 

Sonatina  for  pboe  and  piano. 
Sonatina  for  itiano  (1950). 
Sonatina  for  uiolin  and  piano,  op.  61 

(1966). 
Sonatina  for  yiolin  and  piano,  op.  46 

(1949).        1 
Sonatina  in  U  major  for  piano. 
Sonatina  in  ^  minor  for  piano,  op.  57 

(1942).       I 
Sonatina  no.  l  for  harp. 
Sonatina  no.  |l  for  violin  and  piano. 
Sonatina  no.  2  for  harp. 
Sonatina  no.  2  for  piano. 
Sonatina  no.  2  for  violin  and  piano. 
Sonatina  no.  2.  For  piano. 
Sonatina  no.  3  for  harp. 
Sonatina  no.  3  for  piano. 
Sonatina  no.  4  for  piano  lyrical. 
Song  about  fjiendsnip  between  Soviet 

and  Chinese  children,  for  voice  and 


piano. 
Song  about  Moscow. 
Song  about  I^ssia;  for  voice,  men's 

chorus,  and  piano. 
Song  about  the  brightly  clad  hiker;  for 

children's  qhorus  and  piano. 
Song  about  the  locomotive  whistle,  for 

voice  and  piano. 
Song  about  tne  young  pioneer  banner; 

for  voice  and  piano. 
Song  for  violpn  and  piano,  op.  6BIS. 
Song  from  thje  radio  production  "Don 

Quixote";  for  voice  and  piano. 
Song  of  from  ier-guards,  for  voice  and 

piano. 
Song  of  moin  ling,  spring,  and  peace,  op. 

57,  cantatd  for  children's  chorus  & 

symphony!  orchestra. 


The  song  of  the  great  rivers,  op.  95. 
Song  of  the  old  captain;  ftom  a  stage 

version  of  Dicken's  "Dombey  and 

Son." 
Song  of  the  party  membership  card,  for 

low  voice-or  ciiorus  and  orchestra. 
Song  of  the  varicoloured  ties  league;  for 

children's  chorus  and  piano. 
Song  of  the  young  Muscovite  and  Song 

about  Moscow;  firom  the  opera  "In 

flames  (at  Moscow),  op.  37." 
Song  of  true  friends,  for  children's 

chorus  and  piano. 
Song  of  yoimg  girl. 
Song-poem  in  honor  of  the  Ashugs  for 

violin  and  piano. 
Songs  and  dances  of  death. 
Songs  from  the  film  "Anton  Ivanovich 

is  angry." 
Songs  from  the  fihn  "Her  first  year  at 

school."  scenario  by  A.  Zak. 
Songs  of  &«edom. 
Songs  of  freedom. 
Songs  of  the  present  day,  a  symphony 

cycle  in  9  movements  (1964). 
Songs  of  war  and  peace. 
Songs  to  words  by  Alexander  Prdcofiev. 
Songs  to  words  by  Robert  Bums. 
Songs,  op.  34;  for  voice  and  piano. 
The  Soviet  east,  suite  for  orchestra,  op. 

75. 
Spanish  songs  for  soprano  and  piano, 

op. 100. 
Spartacus. 

Spring  came  (1958).  v 

Spring  sings,  op.  58,  operetta  in  three 

acts.  i 

St.  Petersburg  song.  / 

Starlet:  song  for  children's  chorus' and 

piano. 
State  anthem  of  the  Armenian  SSR  for 

chorus  and  symphony  orchestra. 
The  stone. 
The  stone  flower. 
The  storm,  suite  for  orchestra  bom  the 

film  music.  The  story  of  a  real  man. 
Story  of  the  battle  for  the  Russian  land, 

op.  17. 
String  quartet  (1969). 
String  quartet  no.  1. 
String  quartet  no.  (1947). 
String  quartet  no.  1  (1964). 
String  quartet  no.  1  in  C-major,  op.  49. 
String  quartet  no.  1,  op.  2. 
String  quartet  no.  1.  op.  33,  no.  1  (1929- 

30). 
String  quartet  no.  1,  op.  33. 
String  quartet  no.  10,  op.  118  in  A-flat 

major. 
String  quartet  no.  10,  op.  67  no.  1  (1907/ 

rev.  1945). 
String  quartet  no.  11,  op.  122  in  F- 

minor. 
String  quartet  no.  11,  remembrances,  op. 

67  no.  2  (1945). 
String  quartet  no.  12  in  D  flat  major  in 

2  movements,  op.  133. 
String  quartet  no.  12,  op.  77  (1947). 
String  quartet  no.  13  in  B  flat  minor. 


String  quartet  no.  13.  op.  86  (1949). 

String  quartet  no.  2. 

String  quartet  no.  2  (1946). 

String  quartet  no.  2  (1956). 

String  quartet  no.  2  in  A-major,  op.  68. 

String  quartet  no.  2,  op.  33.  no.  2  (1930). 

String  quartet  no.  2.  op.  19. 

String  quartet  no.  2,  op.  75. 

String  quartet  no.  3  in  F  major,  op.  73. 

String  quartet  no.  3,  op.  28. 

String  quartet  no.  3,  op.  33,  no.  3  (1910). 

String  quartet  no.  3.  op.  67. 

String  quartet  no.  4  in  D-major  in  four 

movements,  op.  83. 
String  quartet  no.  4,  op.  20  (1945). 
String  quartet  no.  4,  op.  29. 
String  quartet  no.  4,  op.  33,  no.  4  (1909- 

10/rev.  1937). 
String  quartet  no.  4,  op.  83. 
String  quartet  no.  5  in  B  flat  major  in 

three  movements,  op.  92. 
String  quartet  no.  5,  op.  33. 
String  quartet  no.  5,  op.  47  (1936-39). 
String  quartet  no.  6  in  G-major  in  4 

movements,  op.  101. 
String  quartet  no.  6.  op.  34. 
String  quartet  no.  6.  op.  49  (1939-40). 
String  quartet  no.  7  in  F-sharp  minor. 

op.  108. 
String  quartet  no.  7,  op.  41. 
String  quartet  no.  7.  op.  55  (1941). 
String  quartet  no.  7,  op.  59  (1957). 
String  quartet  no.  8  in  C-minor,  op.  110. 
String  quartet  no.  8,  op.  53. 
String  quartet  no.  8,  op.  59  (1942). 
String  quartet  no.  8,  op.  66  (1959). 
String  quartet  no.  9  in  E-flat  major,  op. 

117.  I 

String  quartet  no.  9,  op.  58. 
String  quartet  no.  9,  op.  62  (1943). 
String  quartet  no.  9,  op.  80  (1963). 
String  quartet  number  2  (1961). 
String  quartet  number  3  (1967). 
Stylizations,  9  pieces  in  the  form  of 

ancient  dances  for  piano,  op.  73 

(1946). 
Suburban  settlement  lyrical  songs. 
Suite. 
Suite  for  balalaika  (or  violin)  and  piano, 

op.  69. 
Suite  for  full  orchestra  from  the  Vyborg 

side,  op.  50A. 
Suite  for  jazz  orchestra,  no.  1. 
Suite  for  piano. 
Suite  for  small  symphony  orchestra,  op. 

26  (1945). 
Suite  for  string  quartet  (1949). 
Suite  for  string  quartet  (from  film  music 

to  Peter  I). 
Suite  for  symphony  orchestra  (1950). 
Suite  for  viola  and  piano  (1959). 
Suite  for  violin  and  piano,  op.  58  (1956). 
Suite  from  incidental  music  to  "Don 

Quixote". 
Suite  from  incidental  music  to  "Much 

ado  about  nothing". 
Suite  from  music  to  Lavrenev's  play, 

"Lermontov." 
Suite  from  music  to  the  ballet 

Mirandolina,  op.  122A. 
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Suite  fttjm  music  to  the  film,  "Battle  of 

Stalingrad." 
Suite  from  the  ballet  Tarasbulba,  op. 

92A. 
Suite  from  the  ballet  The  bronze 

horseman,  op.  89A. 
Suite  from  the  ballet  The  shore  of  hope 

in  7  movements  (1959). 
Suite  from  the  ballet,  The  gypsies,  op. 

90A. 
Suite  no.  1  from  the  ballet  The  red 

poppy,  op.  70A. 
Suite  no.  2.  from  the  ballet  The  red 

poppy, op.  70B. 
Suite  on  folk  themes  for  violin  and 

piano,  op.  132. 
Suite  or  violin  solo. 
Summer  camp  song;  for  children's 

chorus  and  piano. 
Sun  over  the  steppe,  opera,  op.  27. 
The  Sun  shines  over  our  Motherland, 

op.  90. 
Symphonic  aria  for  cello  and  string 

orchestra,  op.  43. 
Symphonic  dances  on  man  themes 

(1951). 
Symphony  (1958). 
Symphony  for  mezzo-soprano  and 
chamber  orchestra,  op.  55  (1962). 
Symphony  for  string  orchestra  and 

percussion  in  3  movements  (1963). 
Symphony  in  C  minor,  op.  11. 
Symphony  no.  1. 
Sjmiphony  no.  1  (1945). 
Symphony  no.  1  E-flat  minor  (1959). 
Symphony  no.  1  for  large  orchestra,  op. 

35. 
Symphony  no.  1  for  symphony 

orchestra,  op.  20. 
Symphony  no.  1  in  B  minor  (1943). 
Symphony  no.  1  in  F  minor,  op.  6. 
Symphony  no.  1  in  F-minor,  op.  10. 
Symphony  no.  1  in  memory  of  Sergei 

Kirov. 
Symphony  no.  1,  op.  10  (1942). 
Symphony  no.  1,  op.  12  (1955). 
Symphony  no.  1,  op.  4  (1935). 
Symphony  no.  1,  op.  5. 
Symphony  no.  10  in  E  minor,  op.  93. 
Symphony  no.  11  in  G  minor,  op.  103. 
Symphony  no.  11,  op.  34  (1931-32). 
Symphony  no.  12  in  D-minor,  op.  112. 
Symphony  no.  12,  op  35  (1931-32). 
Symphony  no.  13  in  B  flat  minor,  op. 

113. 
Symphony  no.  13,  op.  36  (1933). 
Symphony  no.  14,  op.  135. 
Symphony  no.  15  in  A  major  for  full 

orchestra,  op.  141. 
Symphony  no.  17,  op.  41  (1936-37). 
Symphony  no.  18,  op.  42  (1937). 
Symphony  no.  2. 
Symphony  no.  2  (1946). 
Symphony  no.  2  (1968). 
Symphony  no.  2  in  a  major,  "glory  to 

light"  (1962). 
Symphony  no.  2  in  B  major,  op.  14 

(October,  a  symphonic  dedication). 
Symphony  no.  2  in  C  minor. 


Symphony  no.  2  in  E  minor. 
Symphony  no.  2,  Motherland,  op.  39. 
Symphony  no.  2,  Youth. 
Symphony  no.  2,  Greek  Epigrams 

(1963). 
Symphony  no.  2,  op.  11. 
Symphony  no.  2,  op.  222. 
Symphony  no.  2,  op.  9  (1942/1944). 
Symphony  no.  20,  op.  50  (1940). 
Symphony  no.  26,  op.  79  (1948). 
Symphony  no.  3. 
Symphony  no.  3  (1957). 
Symphony  no.  3  for  chamber  orchestra, 

op.  36. 
Sjmiphony  no.  3  in  C  major,  op.  17. 
Sjmiphony  no.  3,  Little  for  string 

orchestra. 
Sjrmphony  no.  3,  "in  memory  of  my 

father"  (1964). 
Symphony  no.  3,  op.  20  for  full 

orchestra  and  chorus. 
Symphony  no.  3,  op.  30. 
Symphony  no.  3,  op.  45  (1949). 
Symphony  no.  3,  romantic. 
Symphony  no.  4  (1965). 
Symphony  no.  4  for  full  orchestra,  op. 

43. 
Symphony  no.  4,  op.  1  (1957). 
Symphony  no.  4,  op.  17  (1917-18). 
Symphony  no.  4,  op.  24. 
Symphony  no.  5  (1968). 
Symphony  no.  5  in  D  minor,  op.  47. 
Symphony  no.  5,  B  flat,  op.  100  (1944). 
Symphony  no.  5,  op.  56. 
Symphony  no.  5,  op.  72  (1962). 
Symphony  no.  6  in  B  minor,  op.  54. 
Symphony  no.  6,  op.  79  (1963). 
Symphony  no.  7. 

Symphony  no.  7  in  C  major,  op.  60. 
Symphony  no.  7,  in  C,  op.  131  (1952). 
Symphony  no.  7,  op.  81  (1964). 
Symphony  no.  8,  op.  65. 
Symphony  no.  8,  op.  83  (1964). 
Symphony  no.  9  in  E  flat  major,  op.  70. 
Symphony  number  2  in  D  major  (1967). 
Symphony-overture  on  two  Russian 

themes  by  Mikhail  Glinka. 

Symphony-suite  no.  23,  op.  56  (1941). 

A  tale  about  a  woman  who  would  not 

recognize  the  Soviet  Republic  song. 

The  taming  of  the  shrew  comic  opera, 

op.  46. 
Tarantella  and  prelude  for  two  pianos. 
A  teacher's  song;  for  voice  and  chorus 

and  piano. 
The  tear  song. 

Telescope  II  for  large  orchestra. 
Tempo;  song  for  two-part  chorus  and 

piano. 
Ten  concerto  etudes  for  piano  in  two 

books,  book  1. 
Ten  concerto  etudes  for  piano  in  two 

books,  book  2. 
Ten  days  at  Kastomoye. 
Ten  poems  on  texts  by  revolutionary 
poets  for  chorus  a  capella,  op.  88. 
Ten  Russian  folksongs. 
Testament,  symphonic  poem,  op.  73. 
Theme  and  variations  for  cello  and 
piano,  op.  67  (1953). 


There's  a  girl  waiting  for  me;  song  for 
medium  voice  or  unison  chorus  and 
piano. 
Third  piano  concerto  in  D  major,  op.  50. 
Third  symphony  for  strings  and 

kettledrums  (1964). 
Those  black  eyes. 
Those  poor  hamlets. 
Thou  hast  left  me  ever,  Jamie,  for  voice 

and  piano. 
Three  concert  arias  for  high  voice  and 

orchestra. 
Threaeasy  pieces. 

Three  fantastic  dances  for  piano,  op.  5. 
Three  generations;  Komsomol  song  for 
voice  or  two-part  chorus  and  piano. 
Three  jazz  melodies  for  piano  (1969). 
Three  little  pieces  and  two  dances  for 

piano,  op.  23. 
Three  lyrical  poems  for  piano,  op.  80. 
Three  lyrical  songs  for  voice  and  piano. 
Three  mari  melodies  (1947). 
Three  mari  songs  (1948). 
Three  octaves  by  Rasul  Gamzatov;  for 

mezzo-soprano  and  piano,  op.  74. 
Three  piano  pieces,  op.  30;  transcription 
of  excerpts  from  the  opera  "Colas 
Breugnon.". 
Three  pieces  for  children  for  piano 

(1952). 
Three  pieces  for  piano,  op.  9. 
Three  pieces  for  two  pianos. 
Three  pieces  for  voice  and  orchestra,  op. 

33. 
Three  pieces  for  voice  and  piano  on 

texts  of  pushkin,  op.  31. 
Three  riddles  for  piano  no.  1,  op.  19. 
Three  Singalese  melodies  for  baritone 

and  piano,  op.  55. 
Three  sonatinas  for  piano,  op.  12. 
Three  song-dances,  op.  70;  for  voice  and 

piano. 
Three  songs  about  Lenin,  op.  92  for 
children,  choruses  with  piano 
accompaniment. 
Three  songs  to  the  verses  by  T. 
Tsvetayeva  for  middle  voice  and 
piano,  op.  48. 
Three  songs,  op.  16;  for  voice  and  piano. 
Three  young  pioneer  songs,  for 
children's  chorus  and  piano. 
To  her,  6  romances  for  voice  and  piano, 

op.  40. 
To  spring,  op.  138. 
To  the  heroes  of  the  patriotic  war. 
To  the  young  ones. 
The  tobacco  captain  musical  comedy. 
Toccata  for  piano  (1951). 
Toccata  in  E-flat  minor  for  piano. 
The  treasurer's  wife  opera. 
Trio. 

Trio  for  piano,  violin  and  cello  (1948). 
Trio  for  piano,  violin,  and  cello  "in 
memory  of  our  perished  children", 
op.  63  (1943). 
Trio  for  violin,  cello,  and  piano,  op.  39. 
Trio  for  violin,  cello,  and  piano,  op.  74. 
Trio  for  violin,  viola,  and  cello,  op.  2. 
Trio  no.  1  for  piano,  violin,  and  cello, 
op.  8. 
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Trio  no.  2  in  Ie  minor  for  piano,  violin, 

and  cello,  pp.  67. 
Triptych  for  yiolin  and  piano.' 
Triumphal  poem. 
Trombone  concerto. 
Turicish  fragments,  suite  no.  3,  op.  62. 
Turkish  march,  op.  55. 
Turkmen  poytraits,  suite  for  orchestra, 

op.  68. 
Twelve  inventions  for  organ,  op.  27. 
Twelve  pianp  pieces  (partita),  book  1 

(nos.  1-6). 
Twelve  pianj>  pieces  (partita),  book  2 

(nos.  7-12). 
Twelve  pieces  for  organ,  op.  84. 
Twelve  polyphonic  pieces  for  piano 

(1968). 
Twelve  preludes. 
Two  brother*:  song  for  two-part  chorus 

and  piano. 
Two  choruses  by  A.  Davidenko,  op.  124. 
Two  dance  nieces  for  piano  (1955). 
Two  fables  b^  Krylov,  op.  4. 
Two  fairy  tafes  for  piano,  op.  51. 
Two  fugues  lor  piano. 
Two  herbaic, songs  for  voice  and  piano, 

op.    29.  : 

Two  little  fiiitrees;  song  of  children's 

chorus  ana  piano. 
Two  lyrical  ?erses  of  A.  Pushkin  for 

voice  and  piano,  op.  22. 
Two  partitas,  no.  I. 
Two  partitas^  no.  II. 
Two  piano  siinatinas  (1960). 
Two  pieces  QDr  cello  and  orchestra,  op. 

93. 
Two  pieces  ()n  themes  of  Armenian  folk 

songs. 
Two  pieces  <^n  themes  of  Uzbek  folk 

songs.        I 
Two  Pushkin  waltzes  for  symphony 

orchestra,  op.  120. 
Two  romances,  op.  55  to  words  by  A. 

Kovalenkd;  for  tenor  and  piano. 
Two  Russiad  folk  songs,  op.  43;  for  bass 

or  baritone  and  piano. 
Two  Russiaq  folksongs  for  chorus  a 

capella,  o^.  104. 
Two  songs  fitom  incidental  music  to  the 

play  Don  Cesar  De  Bazan. 
Two  songs  from  incidental  music  to  the 

play  "Twq  songs"  by  N.  Shestakov, 

op.  25;  for  children's  chorus  and 

piano. 
Two  songs  qom  the  fihn  "The 

Aerograd"!  for  two-part  chorus  and 

piano.       I 
Two  songs  £|om  Victor  Hugo's  Ruy  Bias. 
Two  songs  ti  words  by  S.  Vilensky. 
Two  songs,  Op.  32;  for  voice  and  piano. 
The  underta^cer  musical-choreographic 

illustrations. 
The  unforgettable  year  1919,  op.  89. 
Unity,  op.  9$. 
USSR-the  shock  brigade  of  the  world 

proletariat,  symphonic  dithyramb  for 

speaker,  n  en's  chorus  collective. 
Uzbek  suite  or  orchestra,  op.  104. 
Variations  f(  r  cello  and  orchestra,  op. 

142. 


Variations  for  piano  (1953). 
Variations  for  solo  violin  (viola),  op.  46 

(1960). 
Variations  on  a  theme  by  Glinka. 
Variations  on  a  theme  of  Glinka. 
Variations  on  a  theme  of  Mozart  for 

french  horn  and  piano. 
Victorious  spring,  op  72. 
Victory,  overtxue,  op.  86. 
Violin  concerto  in  C  major,  op.  43. 
Violin  concerto  no.  1  in  G  minor  (1956). 
Violin  concerto  no.  2  in  C  sharp  minor, 

op.  129. 
Violin  concerto,  op.  12  (1964). 
Virinea:  the  Gallic  invasion. 
Visitors  to  the  kitchen-garden,  op.  67; 

action-game  (roimdelay)  for  children's 

chorus  and  piano. 
Vocal  monologues,  op.  33;  for  voice  and 

orchestra. 
Vocalise  in  A  minor  for  voice  and  piano 

(fir.  Three  vocalises,  op.  3). 
A  voice  from  the  chorus. 
The  Volga  and  the  Don;  song  for  chorus 

and  piano. 
Volochaevsk's  days,  op.  48. 
The  Vyborg  side,  op.  50. 
Waltz  from  "Pirogov",  op.  76a. 
Waltz  from  the  hiunan  comedy. 
Waltz  from  the  operetta  "Spring  sings," 

op.  58. 
Waltz,  Leamington,  from  incidental 

music  to  the  play  "Dombey  and  son" 

after  Charles  Dickens. 
Waltz-caprice  in  C-sharp  minor  for 

piano. 
War  and  peace. 
Wash  'em  clean,  1-act  opera  for  children 

(1955). 
We  can't  beUeve  (song  about  Lenin). 
We'll  walk  the  length  of  our  coimtry; 

song  for  voice  and  piano  from  T. 

Solodar's  play  "Leaving  footprints  on 

earth." 
The  wedding  musical  comedy  in  4  acts, 

op.  70. 
Wedding  suite  from  "The  tale  of  the 

stone  flower." 
White  night,  op.  17  (1967). 
Wind  quintet,  in  2  movements  (1964). 
Woodland. 
YCL  members'  battle  song;  for  two-part 

chorus  and  piano. 
The  year  1918  dawned  over  Russia;  song 

for  voice  and  piano. 
A  year  as  long  as  a  lifetime,  op.  120. 
A  year  as  long  as  a  lifetime,  op.  120a. 
The  young  girl  and  death,  oratorio  after 

M.  Gorky  (1963). 
The  young  guards,  op.  75. 
The  young  guards,  op.  75A. 
The  yoimg  pioneer  group;  song  for 

children's  chorus  and  piano. 
Young  pioneer  palace,  Oktyabryonok 

(primary  schoolchildren);  song  for 

voice  and  piano. 
Yoimg  pioneer  songs,  cantata  (1972). 
The  youth  of  Maxim,  op.  41  (1). 
YouUi  overtiu«,  op.  8  (1951). 


The  youth  sets  off  on  a  journey;  song  for 

voice  and  piano. 
The  Zaporozhy  Cossacks  symphonic 

pictxire-ballet.  op.  64. 
Zoya  (who  is  she?),  op.  64.  Schrimer 

(G.),  Inc. 
Fiery  ring  (a)  (1967). 
Lyric  verses. 
Motherland  (1957). 
Northern  landscape. 
Sonato  for  cello  and  piano  (1955). 
String  quartet  (1964). 
Virinea  (1967). 

SFF.  See  Fildebroc,  SFP,  FR3,  UGC 

Shepard,  David  H         : 

On  approval. 

Societe  du  Cinema  Pantheon 

Une  partie  de  campagne. 

Somerville  House  Production 
(Montreal).  See  Fildebroc-Capac  & 
Somerville  House  Production 

Son  et  Lumiere 

Petit  theatre  de  Jean  Renoir. 

So3ruzmultfilm  Studios 

Babushkin  zontik. 

Balerina  na  korable. 

Cheburashka. 

Chuzhie  sledi. 

Ded  Moroz  i  leto. 

Ded  Moroz  i  seriy  volk. 

Diadya  Misha. 

Falshivaya  nota. 

Fantik. 

Foca-na  vse  niki  doka. 

Gomi  master. 

Hrabrets-udalets. 

Icar  i  mudretsi. 

Kak  gribi  voevali  s  gorohom. 

Kak  livionok  i  cherepaha  pesniu  peli. 

Kak  Meisha  possorilas  s  podushkoj. 

Kak  utionok-muzikant  stal  futbolistom. 

Kapriznaya  printsessa. 

Kontakt  no.  1. 

Kuda  letish,  Vitar? 

Legendi  Peruanskikh  Indeitsev. 

Lisa,  medved  i  mototsikl  s  kaUaskoy. 

Masha  bolsme  ne  lentiaika. 

Meshok  yablok. . 

Mi  s  Dshekom. 

Mishonok  Pik. 

Molodilniye  yabloki. 

Nasledstvo  volshebnika  Bahrama. 

Nu  pogodi  no.  1. 

Nu  pogodi  no.  12. 

Nu  pogodi  no.  2. 

Nu  pogodi  no.  3. 

Nu  pogodi  no.  4. 

Nu  pogodi  no.  5. 

Nu  pogodi  no.  6. 

Nu  pogodi  no.  7. 

Nu  pogodi  no.  8. 

Nu  pogodi  no.  9. 

Nu  pogodi!  no.  10. 

Nu  pogodi!  no.  11. 


O  torn  kak  gnom  pokinul  dom. 

Obeziana  s  ostrova  Suragasima. 

Ostrov. 

Podarok  dlia  samogo  slabogo. 

Poni  begaet  po  krugu. 

Poslednaya  nevesta  zmeya  gorinicha. 

Pro  dudochku  i  ptichku. 

Proraetei. 

Rasskazi  starogo  moriaka. 

Shakalionok  i  verbliud. 

Shapokliak. 

Stoikiy  olovianiy  soldatik 

Talant  i  poklonniki. 

Umka. 

Utenok  kotoriy  ne  umel  igrat  v  futbol. 

V  gostiah  u  leta. 

V  tridesiatom  veke. 
Veselaya  karusel  no.  1. 
Volshebnaya  palochka. 
Vozvraschenie  s  Olimpa. 
Zaichonok  i  mooha. 
Zhiraf  i  ochki. 

Stewart  (Jim)  Executors  of  the  Estate  of 

Appleby  on  Ararat. 

Appleby  talking. 

Appleby  talks  again. 

Christmas  at  Candleshoe. 

From  London  far. 

The  guardians. 

Hamlet,  revenge! 

The  journeying  boy. 

The  man  from  the  sea. 

The  man  who  wrote  detective  stories. 

Mark  Lambert's  supper. 

The  new  Sonia  Wayward. 

Operation  Pax. 

A  private  view. 

The  secret  vanguard. 

There  came  both  mist  and  snow. 

Three  tales  of  Hamlet. 

A  use  of  riches. 

Succession  Picasso 

The  absinthe  drinker. 

Acrobate  a  la  boule  (fillette  e  la  boule). 

Acrobate  et  jeune  arlequin. 

L'acteur. 

Les  adieux  du  pecheur. 

Les  adolescents. 

Les  amants  de  la  rue. 

Angel  Fernandez  de  Soto  au  cafe. 

Angel  Fernandez  de  Soto  avec  une 

femme. 
Arcadi  mas  i  fontdevilla. 
Arlequin  a  cheval. 
Arlequin  accoude. 
Arlequin  assis. 

Au  lapin  agile  (arlequin  au  verre). 
L'aubade. 
Autoportrait. 
Autoportarit  en  gentllhomme  du  XVnie 

siecle. 
Autoportrait  (profil). 
Autoportrait  (tete  de  jeune  homme). 
Autoportrait  (Tete). 
Autoportrait  a  I'age  de  trente-six  ans. 
Autoportrait  a  la  palette. 
Autoportrait  aux  cheveux  courts. 
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Autoportrait  mal  coiffe. 

Autoportrait  yo. 

Azul  y  bianco. 

Bacchanalia. 

Baraque  de  foire,  montmartre. 

Bohemienne  devant  la  musciera. 

Bouffon  et  jeune  acrobate. 

Le  bouquet. 

Brasserie  a  montmartre. 

Bullfight. 

Bust  de  femme. 

Bust  of  a  young  man  (academic  study). 

Buste  D'home  au  chapeau. 

Buste  de  femme. 

La  buveuse  d 'absinthe. 

Cafe  a  royan. 

Caricatures. 

Une  carriere. 

Celestina. 

La  chambre  blue  (le  tub). 

Le  chemineau. 

Cheval  eventre. 

Claude  et  Paloma  dessinant. 

La  coiffure. 

Composition  a  la  tete  de  mort. 

Composition  a  la  tete  de  mort  (etude). 

Compotier  et  guitare. 

Contemplation. 

Corida. 

Cordia  et  la  mort  du  torero. 

Corida  la  mort  de  la  femme  torero. 

La  coruna. 

Le  couple. 

Course  de  taureaux. 

Course  de  taureaux  (corrida). 

Course  de  taureaux  et  pigeons. 

Les  courses. 

Dans  le  laboratoire  de  I'art. 

Les  demoiselles  torero. 

Les  deus  anmies. 

Les  deus  freres. 

Deux  buveurs  Catalans. 

Deux  enfants. 

Deux  femmes  nues. 

Les  deux  freres. 

Deux  modeles  vetus. 

Deux  nus  et  un  chat. 

Deux  personnages. 

Les  deux  saltimbanques  (Arlequin  et  sa 

compagne). 
Deux  saltimbanques  avec  un  chien. 
Le  divan. 

Don  quixote  and  Sancho  Panza. 
Dos  soldados  a  caballo  y  un  torreon. 
Double  study  of  a  bearded  man  in 

profile. 
Double  study  of  the  left  eye. 
The  dream. 
The  dwarf. 
L'enfant  au  pigeon. 
L'enfant  de  choeur. 
L'entree  de  la  plaza  a  barcelone. 
L'entrevue  (les  deux  soeurs). 
L'etreinte. 
Etude  acdemique. 

Etude  d'un  platre  (d'apres  I'antique). 
Etude  pour  femme  se  coifTant. 
Etude  pour  L'entrevue. 
Etude  pour  la  vie. 


Etude  pour  Les  Demoiselles  d'Avicnon 

(1). 
Etude  pour  Les  Demoiselles  d 'Avignon 

(2). 
Etude  pour  Les  Demoiselles  d'Avignon. 
Etudes  dans  un  livre  d'ecole. 

Etudes  des  bateaux  a  voiles. 

Etudes  pour  autoportrait  a  la  palette. 

Evocation  (L'enterrement  de  casagemas). 

Famile  d'acrobates  avec  singe. 

Famille  d'arlequin. 

Famille  de  bateleurs. 

La  famille  de  saltimbanques  (les 
bateleurs). 

Famille  de  saltimbanques. 

Le  famille  soler. 

The  family. 

Faune  devoilant  une  femme. 

Female  nude  from  behind  (after  arcadi 
mas  i  fontdevilla). 

Femme. 

Femme  a  I'eventail. 

Femme  a  la  chemise. 

Femme  a  la  comeille. 

Femme  accroupie  et  enfant. 

Femme  au  casque  de  cheveus  (la  femme 
de  I'acrobate). 

Femme  au  chapeau  a  plumes. 

Femme  au  collier  de  gemmes. 

Femme  au  mouchoir. 

Femme  aux  bijoux. 

Femme  couchee  sur  la  plage. 

Femme  dans  la  loge. 

Femme  ecrivant. 

Femme  en  bleu. 

Femme  lisant. 

Femme  nu  cochee  au  colier. 

Femme  nue  assise  et  femme  nue  debout. 

Femme  nue  assise. 

Femme  nue  aux  jambes  croisees. 

Femme  nue  couchee. 

Femme  nue  debout  de  profil. 

Femme  nue  sur  fond  rouge. 

Femme  s'appuyant  sur  une  table  e  trois 
visages  de  profil. 

Femme  se  coiffant. 

Femmes  a  leur  toilette. 

Femmes  algeriennes. 

La  fenetre  fermee. 

Feuilles  d'acanthe. 

Feuilles  d 'etudes  a  la  Greco. 

La  fillette  aux  pieds  nus. 

Fillette  nue  au  panier  de  fleurs. 

Fleurs  exotiques. 

Fleurs  sur  une  table. 

Le  fou. 

French  cancan. 

Garcon  a  la  pipe. 

Garcon  au  chien.  , 

Garcon  nu. 

Girl  before  a  mirror. 

Le  gourment  (Le  gourmand). 

Grande  nature  morte. 

Le  gueridon. 

Guitare,  partiyon,  verre. 

Gurenica. 

Le  harem.    ' 

Head  of  a  boy  (academic  study). 

Hercule  avec  sa  massue. 
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tele  de  jeune  femme). 


L'hetaire. 

Les  hirondelles. 

Hollandaise  a  la  coiffe. 

L'homme  a  la  casquette. 

L'homme  au  if  outon  (d'apres  I'antique). 

Homme  en  bidue  (portrait  d'homme). 

Homme  et  fenjme. 

Interieur  des  (^uatre  gats. 

L'ltalienne.     i 

Jacqueline  auimaiiis  croisees. 

Jaqueline  aux  lieu  res. 

Jeanne  (nu  coiclie). 

Jeune  espagndl. 

Jeune  fille  nu^  debout. 

Joie  de  vivre. 

Joueur  d'oTgu^  ^^  barbarie  et  petit 

arlequin. 
The  kiss. 
Landscape. 
La  lectiue. 
Le  livre  ouveH. 
La  madrilene 
La  maison  bleUe. 
Maison  de  caitipagane. 
Mansion  dansjun  ciiamp  de  ble. 
Le  maquereaul  (composition 

allegoriqueli 
The  matador. 
Maya  et  la  poif  pee. 
Menage  des  p$uvres. 
Meneur  de  cheval  nu. 
Menu  des  quatre  gats. 
La  mere  (mere  tenant  deus  enbnts). 
Mere  et  enfanj  (baladins). 
Mere  et  enfan^  au  bord  de  la  mer. 
Mere  et  enfant  au  fichu. 
Mere  et  enfanj  aux  fleurs. 
Mere  et  enfanj  et  etudes  de  mains. 
Mere  et  enfanj. 
"Minotaure  et  ^  proie. 
The  mirror.     ] 
Misereuse  ac(it)upie. 
La  mort  d'arebuin. 
La  moil  de  Casagemas  (Casagemas  dans 

son  cercueil). 
La  mort  de  casagemas. 
Le  moulin  de  la  galette. 
Le  moulin  de  la  Galette. 
Nature  morte  fie  dessert). 
Nature  morte  a  la  tete  de  toro  noire. 
Natiue  morte  devant  ime  feinetre. 
Nature  morte  sur  la  commode.  _ 
Neuf  tetes. 

Les  noces  de  Pierrette. 
Nu  coc^e.      I 

Le  palais  des  peaux-arts  a  Barcelone. 
Paul  en  arleqijiin. 
Paul  en  Pierrc^t. 
Les  pauvres  aii  bord  de  la  mer. 
Paysage  de  Juan-Les-Pins. 
Pierreuse,  la  yiain  sur  I'epaule. 
Pierreuses  au  bar. 
Pierrot  et  danseuse. 
Pigeons  et  ladins. 
Pigeons.         . 

Portrait  d'All^n  Stein.        * 
Portrait  de  bibi  la  puree. 
Portrait  de  Fernande  Olivier  au  foulard. 
Portrait  de  Q  rtrude  Stein. 


Portrait  de  Gustave  Coquoit. 
Portrait  de  Jaime  Sabartes. 
Portrait  de  Jime  Sabartes  (Le  bock). 
Portrait  de  Josep  Cardona  (Homme  a  la 

lampe). 
Portrait  de  Juan  Vidal  i  Ventosa. 
Portrait  de  la  mere  de  I'artiste. 
Portrait  de  la  tante  pepa. 
Portrait  de  madame  bendetta  canals. 
Portrait  de  Madame  Soler. 
Portrait  de  Mateu  Femandex  de  Soto. 
Portrait  de  Nusch  Eluard. 
Portrait  de  Philippe  IV  (d'apres 

Velazquez). 
Portrait  de  Sebastian  Jimyent. 
Portrait  de  Sebastian  Junyer- Vidal. 
Portrait  de  Sebastian  Junyer-vidal. 
Portrait  de  Suzanne  Block. 
Portrait  de  sylvette. 
Portrait  de  tailleur  Soler.     . 
Portrait  du  pere  de  I'artiste. ' 
Portrait  of  Dora  Maar. 
Portrait  of  Marie  Therese. 
Portrait  of  Pedro  Manach. 
La  premiere  communion. 
Reclining  nude. 

Reclining  nude  with  Picasso  at  her  feet. 
Le  repas  d'aveugle. 
Le  repas  frugal. 
La  repasseuse. 
Rone  des  enfants. 
Salome. 

Les  saltimbanques. 
Science  et  chrite. 
Sculpteur  et  modele  agenouille. 
Le  sculpteur. 
Seated  old  man. 

Seated  woman  in  front  of  window. 
La  sieste. 
Spanish  woman  from  Majorca  (study  for 

the  acrobats). 
Studio  with  plaster  head. 
Study  of  the  left  arm  (after  a  plaster 

cast). 
Tete. 

Tete  d'homme. 
Tete  d'homme  a  la  Greco. 
Tete  de  femme. 
Tete  de  femme  (fernande). 
Tete  de  femme  en  profil. 
La  toilette. 

La  toilette  de  la  mere. 
Les  toits  bleus. 
Toro  en  valauris. 
Les  trois  hoUandaises. 
Les  trois  musicians. 
Le  verre  bleu. 
La  vie. 

Le  vieux  guitariste  aveugle. 
Le  vieux  juif  (le  viellard). 
Vive  la  France. 
Vollard  suite  no.  85. 
Woman  with  a  flower. 
Woman  with  blue  hat. 
Yo  Picasso-self  portrait. 

Teledis  Company,  SA 

De  Mayerling  a  Sarajevo. 
Madame  De. 


Le  plaisir. 
Yoshiwara. 

Teledis 

Montpamasse  19. 
Pattes  blanches. 
Yeux  sans  visage. 

Thedinga,  Mrs.  S.C  &  J.W.  Prescott 

Dead  and  not  biuied. 

Jerusalem  joiuney. 

The  lost  fight. 

The  man  on  a  donkey. 

Son  of  dust. 

The  unhurrying  chase. 

Toei  Animation  Company,  Ltd. 

Ararara!  tama  ga  nai! 

Ayaushi!  Kuririn. 

Bulma  to  son  goku. 

Derukai!?  shugyo  no  iryoku. 

Deta!  Kyoteki  Gillan. 

Dragon  ball  ubawareru. 

Dragon  ball — makafushigi  dai  bouken. 

Dragon  ball — Mashinjo  no  nemurihime. 

Dragon  ball — Shenron  no  densetsun. 

Flying  pan  yama  no  gyumao. 

Fushigina  onnanoko  lunch. 

Gekitotsu!  pawa  tai  pawa. 

Goku  no  dai  henshin. 

Goku  no  ribal  sanjo! 

Goku  saidai  no  pinchi. 

Hitosarai  youkai  Oolong. 

Inochigake!  gyimyu  haitatsu. 

Kame  sennin  no  kinto  un. 

Kamesenryu  kitsui  shugyo. 

Kamke  sennin  no  kamenameha. 

Kesshosen  da!  kamehameha. 

Kuririn  Hisshi  no  daikobosen. 

Mayonaka  no  houmonsha  tachi. 

Shenron  eno  negai. 

Shugyou  ishi  sagashi. 

Tate  Goku!  osorubeki  tenku  pekejiken. 

Tenkaichi  budokai  hajimaru. 

Tsuini  dragon  arawaru! 

Tsuyokute  warui  sabaku  no  Yamucha. 

Usagi  oyabun  no  tokuiwaza. 

Yamucha  vs.  Jacky  Chun. 

Tolkien  (J.RJI.)  Estate  of 

Farmer  Giles  of  Ham. 

The  fellowship  of  the  ring. 

The  hobbit. 

Homecoming  of  Beorhthelm's  son. 

Leaf  by  Niggle. 

On  fairy  stories. 

The  return  of  the  king. 

The  two  towers. 

Trinity  College,  Oxford 

The  drum. 

Inspector  Hanaud  investigates. 

Trustees  of  the  Maurice  Baring  Will 
Trust.  SEE  Baring  (Maurice)  Will  Trust, 
Trustees  of 

Trustees  of  the  Robert  Graves  Copyright 
Trust.  SEE  Graves  (Robert)  Copyright 
Trust,  Trustees  of 

Ucelli  Production 

Interdit  aux  moins  de  13  ans. 


Remparts  d'argile. 
UGC  DA  International 

Le  caporal  epingle. 

Le  corbeau. 

Le  crime  de  Monsieur  Lange. 

Le  dejeuner  sur  I'herbe. 

Le  journal  d'un  cure  de  campagne. 

La  Marseillaise. 

Le  testament  du  Dr.  Cordelier. 

UGC.  SEE  Fildebroc.  SFP,  FR3,  UGC 

United  Artists.  SEE  Fildebroc,  United 
Artists 

Viscount  Montgmnery  of  Alamein  CBE 

An  approach  to  sanity:  a  study  in  East/ 

West  relations. 
Command  in  battle. 
El  Alamein  to  the  River  Sangro. 
Normandy  to  the  Baltic. 

Wame  (Frederick)  &  Company,  Ltd. 

The  fairy  necklaces. 
Flower  fairies  of  the  autumn. 
Flower  fairies  of  the  garden. 
Flower  fairies  of  the  spring. 
Flower  fairies  of  the  summer. 
Flower  fairies  of  the  trees. 
Flower  fairies  of  the  wayside. 
A  flower  fairy  alphabet. 
Old  rhymes  for  all  times. 

Watt  (A.P.),  Ltd. 

The  altar  of  honour. 
The  black  knight. 
By  request. 
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Charles  Rex. 

E)ona  Celestis. 

The  electric  torch. 

The  gate  marked  private. 

Honeyball  farm. 

The  house  of  happiness  and  other 

stories. 
The  juice  of  the  pomegranate. 
The  hve  bait  and  other  stories. 
A  man  under  authority. 
The  obstacle  race. 
The  odds  and  other  stories. 
The  passer-by  and  other  stories. 
The  prison  wall. 
Rosa  Mundi  and  other  stories. 
The  serpent  in  the  garden. 
The  silver  wedding. 
Sown  among  thorns. 
Storm  drift. 
Tetherstones. 
The  unkown  quantity. 
Verses. 
Where  three  roads  meet. 

Watt  (W.P.)  Estate  of 

The  bravo  of  London. 

The  celestial  ominbus. 

The  eyes  of  Max  Carradox. 

Kai  Lung  beneath  the  mulberry  tree. 

Kai  Lung  unrolls  his  M  at. 

Kai  Lung's  golden  hours. 

A  little  flutter. 

Max  Carrados  mysteries. 

The  moon  of  much  gladness. 

The  specimen  case. 


Wells  (H.G.)  Literary  Executing  of  the 
Estate  of 

After  democracy. 

Anatomy  of  frustration. 

The  Camford  visitation. 

The  common  sense  of  war  and  peace. 

The  conquest  of  time. 

Crux  Ansata. 

The  dream. 

The  fate  of  homo  sapiens. 

The  idea  of  a  world  encyclopaedia. 

Men  like  Gods. 

Mind  at  the  end  of  tether. 

The  outlook  for  homo  sapiens. 

Phoenix. 

The  rights  of  man. 

The  secret  places  of  the  heart. 

A  short  history  of  the  world. 

The  story  of  a  great  schoolmaster. 

Travels  of  a  repubUcan  radical  in  search 

of  hot  water. 
A  year  of  prophes)ring. 

Westside  International 

Eldedo en  el gatillo. 
El  halcon  de  Castilla. 
Las  siete  magnihcas. 

Yeats,  Anne 

The  speckled  bird. 

Dated:  August  26, 1996. 
Marybeth  Peters, 
Register  of  Copyrights. 
IFR  Doc.  96-22138  Filed  8-29-96;  8:45  amj 
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DEPARTMENt  OF  EDUCATION 

Intent  To  Rep«y  to  ttie  Maine 
Department  of  Education  Funds 
Recovered  as  a  Result  of  Final  Audit 
Determinations 

AQENCY:  Depaftment  of  Education. 
ACTION:  Notice  of  intent  to  award 
grantback  funis. 


SUMMARY:  Notice  is  hereby  given  that 
under  section  |459  of  the  General 
Education  Projirisions  Act  (GEPA).  20 
U.S.C.  1234h.  the  U.S.  Secretary  of 
Education  (Secretary)  intends  to  repay 
to  the  Maine  I  lepartment  of  Education 
(Maine),  unde*  a  grantback  arrangement, 
an  amount  eqial  to  75  percent  of  the 
$36,924  recovered  by  the  U.S. 
Department  of  Education  (Department) 
as  a  result  of  ajudit  findings  in  3  audits 
covering  fiscal  years  (FYs)  1987. 1988. 
and  1989  (ACjJs:  01-93025.  01-93245. 
and  01-13035G)  and  arising  from 
Maine's  administration  of  the  Perkins 
Vocational  EcSication  Program;  the 
Adult  Education  Program;  the  State 
Education  Agency  (SEA)  Desegregation" 
Program;  and  Title  II  of  the  Education 
for  Economic  Security  Act  of  1984 
(EESA.  Title  I|)  program.  The  $36,924  at 
issue  in  this  notice  of  proposed 
grantback  waa  recovered  by  the 
Department  ulider  the  terms  of  two 
settlement  agijeements  between  Maine 
and  the  Department  that  related  to 
findings  resulting  from  audits  of 
Maine's  administration  of  these  four 
programs.  In  t|iese  audits,  the  auditors 
reviewed  the  financial  and  program 
operations  of  the  Maine  Department  of 
Education,  including  an  evaluation  of 
Maine's  internal  administrative  control 
systems  for  a  variety  of  Maine's 
education  prt^rams  for  FYs  1987.  1988. 
and  1989.  This  notice  describes  Maine's 
plan  for  the  u$e  of  grantback  funds 
repaid  in  the  Specific  program  areas 
herein  descriQed  and  the  terms  and 
conditions  under  which  the  Secretary 
intends  to  make  those  funds  available. 
This  notice  invites  comments  on  the 
proposed  graotback. 
DATES:  All  coinments  must  be  received 
on  or  before  ^ptember  29. 1996. 
ADDRESSES:  Wll  written  comments 
should  be  ad4ressed  to  Dr.  Marcel  R. 
DuVall.  Chiel  Finance  Branch,  Division 
of  Vocationalf Technical  Education. 
Office  of  Vocational  and  AduU 
Education.  UjS.  Department  of 
Education,  600  Independence  Avenue. 
S.W..  (Mary  H.  Switzer  Building.  Room 
4320.  MS-73i4),  Washington,  D.C. 
20202-7324. 1 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Marcel  R.  DuVall.  Telephone:  (202) 
205-9502.  In^  iividuals  who  use  a 


telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-6339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Under  two  settlement  agreements 
entered  into  by  the  Department  and 
Maine,  the  Department  recovered 
$97,935  (ACNs:  01-93025.  01-93245, 
01-13035G)  and  $125,635  (ACNs:  01- 
93245  and  01-13035G)  from  Maine  in 
full  resolution  of  all  claims  arising  from 
audits  of  the  Maine  Department  of 
Education,  covering  FYs  1987, 1988, 
and  1989.  On  April  2, 1996.  the 
Department's  Office  of  Special 
Education  and  Rehabilitative  Services 
published  a  notice  of  intent  to  award 
grantback  funds  in  response  to  a 
grantback  request  submitted  by  Maine 
relative  to  the  settlement  repayments 
resolving  the  findings  arising  from 
Maine's  administration  of  Part  B  of  the 
then  Education  of  the  Handicapped  Act, 
Chapter  1  of  Title  I  of  the  Elementary 
and  Secondary  Act,  and  the  Chapter  1 
Migrant  Education  Program.  The 
grantback  request  that  is  the  subject  of 
this  notice  is  separate  and  apart  from 
the  grantback  request  that  was  the 
subject  of  the  Department's  April  2, 
1996  notice.  This  grantback  notice 
pertains  only  to  the  $36,924  that  was 
repaid  by  Maine  as  a  result  of  findings 
arising  from  Maine's  administration  of 
the  Adult  Education  Program,  the 
Perkins  Vocational  Education  Program, 
the  SEA  Desegregation  Program,  and  the 
EESA  Title  II  Program,  for  the  years  in 
question. 

The  Department's  original  claims 
arising  from  the  audits  conducted  for 
FYs  1987. 1988.  and  1989  were 
contained  in  program  determination 
letters  (PDLs)  issued  by  various 
Department  officials  on  March  27. 1991 
(ACN:  01-93025).  October  24. 1991,  and 
June  29, 1992  (ACN:  01-93245),  and 
March  31, 1992.  and  August  25. 1992 
(ACN:  01-13035G).  These  claims  arose, 
in  part,  from  findings  related  to  Maine's 
administration  of  funds  awarded  to 
Maine  under  the  Carl  D.  Perkins 
Vocational  Education  Act,  20  U.S.C. 
2301  et  seq.  (1988)  (Perkins  I);  the  Adult 
Education  Act,  as  amended  by  the 
National  Literacy  Act  of  1991;  SEA 
Desegregation  Program,  Title  IV  of  the 
Civil  Rights  Act  of  1964  (42  U.S.C. 
2000(c)-2000(c-5));  and  EESA,  Title  H. 

In  the  March  27, 1991,  October  24, 
1991.  and  March  31, 1992  PDLs,  the 
Assistant  Secretaries  for  the  program 
areas  for  which  the  auditors  issued 
findings  determined  that  Maine  had 


violated  a  variety  of  Federal  regulations 
by  improperly  charging  legal  fees 
incurred  by  Maine's  Attorney  General's 
Office  and  other  miscellaneous 
attorneys  to  certain  Federal  programs. 
The  Assistant  Secretaries  further 
determined  that  the  charges  incurred 
were  not  based  upon  actual  benefits 
received  or  provided  to  those  programs 
or  upon  any  cost  allocation  plan  that 
equitably  distributed  costs  to  programs 
benefiting  from  the  services  rendered. 

In  the  June  29, 1992  and  August  25, 
1992  PDLs,  the  Assistant  Secretaries  for 
the  program  areas  involved  determined, 
in  part,  that  Maine  had  failed  to 
maintain  accurate  time  distribution 
records  for  employees  who  worked  on 
more  than  one  cost  objective. 

The  settlement  negotiations  resulting 
fitjm  Maine's  appeals  of  the 
aforementioned  PDLs  culminated  in  two 
settlement  agreements.  The  settlement 
agreement  resolving  the  findings 
contained  in  the  March  27, 1991, 
October  24, 1991,  and  March  31, 1992 
PDLs  was  executed  on  December  2, 
1992.  On  January  8, 1993,  the 
Department  received  payment  of 
$97,935  in  full  settlement  of  the 
findings  contained  in  those  PDLs.  The 
settlement  agreement  resolving  the 
findings  contained  in  the  June  29, 1992 
and  August  25, 1992  PDLs  was  executed 
on  November  8, 1994.  On  November  4, 
1994,  the  Department  received  a 
payment  of  $125,635  in  full  settlement 
of  the  findings  contained  in  those  PDLs. 

B.  Authority  for  Awarding  a  Grantback 

Section  459(a)  of  GEPA,  20  U.S.C. 
1234h(a).  the  authority  applicable  to 
this  grantback  request,  provides  that 
whenever  the  Secretary  has  recovered 
funds  paid  under  an  applicable  program 
because  the  recipient  made  an 
expenditure  of  funds  that  was  not 
allowable,  or  otherwise  failed  to 
discharge  its  responsibility  to  account 
properly  for  funds,  the  Secretary  may 
consider  those  funds  to  be  additional 
funds  available  for  that  program  and 
may  arrange  to  repay  to  the  recipient 
affected  by  that  action  an  amount  not  to 
exceed  75  percent  of  the  recovered 
funds.  The  Secretary  may  enter  into  this 
grantback  arrangement  if  the  Secretary 
determines  that  the — 

(1)  Practices  or  procedures  of  the 
recipient  that  resiilted  in  the  violation  of 
law  have  been  corrected,  and  the 
recipient  is,  in  all  other  respects,  in 
compliance  with  the  requirements  of 
that  program,  provided  that  the 
recipient  was  notified  of  any 
noncompliance  with  those  requirements 
and  given  a  reasonable  period  of  time  to 
remedy  the  noncompliance; 


(2).  Recipient  has  submitted  to  the 
Secretary  a  plan  for  the  use  of  those 
funds  pursuant  to  the  requirements  of 
that  program  and,  to  the  extent  possible, 
for  the  benefit  of  the  population  that 
was  affected  by  the  failure  to  comply  or 
by  the  misuse  of  funds  that  resulted  in 
the  recovery;  and 

(3)  Use  of  the  funds  to  be  awarded 
under  the  grantback  arrangement  in 
accordance  with  that  plan  would  serve 
to  achieve  the  purposes  of  the  program 
under  which  the  funds  were  originally 
paid. 

C.  Plan  for  Use  of  Funds  Awarded 
Under  a  Grantback  Arrangement 

Pursuant  to  section  459  of  GEPA, 
Maine  has  applied  for  a  grantback  of 
$27,577,  or  75  percent  of  the  $36,924 
repaid  to  the  Etepartment  in  resolution 
of  the  findings  related  to  the  Adult 
Education  Program,  the  Perkins 
Vocational  Education  Program,  the  SEA 
Desegregation  program,  and  the  EESA, 
Title  II  Program,  in  relevant  portions  of 
the  two  settlement  agreements 
discussed  in  section  B  of  this  notice. 
Maine  has  submitted  a  plan  for  use  of 
the  $27,577  in  proposed  grantback 
funds,  consistent  with  the  Adult 
Education  Act,  as  amended  by  the 
National  Literacy  Act  of  1991;  the  Carl 

D.  Perkins  Vocational  and  Applied 
Technology  Education  Act  of  1990 
(Perkins  II),  20  U.S.C.  2301,  et  seq.. 
which  is  currently  in  effect;  Title  IV  of 
the  Civil  Rights  Act  of  1964;  and  Title 
II  of  the  Elementary  and  Secondary 
Education  Act  of  1965,  as  amended 
(Professional  Development  Program), 
which  is  the  successor  program  to  the 
EESA,  Title  II  Program.  Maine  has  stated 
that  it  plans  to  use  the  grantback  funds 
to  provide  monitoring  and  technical 
assistance  for  its  adult  education 
programs;  host  regional  meetings  and 
workshops  for  adult  education  programs 
at  the  local  educational  agency  (LEA) 
level;  provide  funds  for  vocational 
education  staff  development  activities; 
upgrade  computer  equipment  used  by 
State  vocational  education 
administrators;  host  a  conference  related 
to  the  SEA  Desegregation  programs;  and 
sponsor  regional  meetings  for  educators 
under  the  Professional  Development 
Program.  Specifically,  Maine  plans  to 
use  the  requested  grantback  funds 
totaling  $27,577,  to— 

(1)  Pay  travel  expenses  for  three 
consultants  who  will  monitor  Adult 
Basic  Education  (ABE)  programs.  The 
consultants  will  base  the  monitoring 
upon  the  performance  objectives 
contained  in  the  FY  1996  ABE 
application.  The  consultants  will  also 
provide  technical  assistance  for  adult 
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education  program  development  and 
improvement  ($500); 

(2)  Provide  at  least  two  regional 
meetings  and  workshops  for  adult  basic 
education  administrators  and  staff  who 
work  in  local  adult  education  programs. 
The  topics  covered  will  include  one  or 

.  more  of  the  following:  Interagency 
Collaboration,  Welfare  Reform  and 
Adult  Education,  FY  1996  ABE 
Standards,  and  an  FY  1997  ABE 
Proposal  Writing  Workshop  ($996); 

(3)  Purchase  computer  equipment 
using  vocational  education  funds  for 
personnel  in  the  Division  of  Applied 
Technology  (DAT).  This  equipment 
includes  one  color  Apple  Laser  Writer 
12/600  PS,  one  high  resolution  flatbed 
color  scanner,  one  CEKRom  drive/ 
recorder,  and  one  network  server.  The 
equipment  will  be  used  to  provide  more 
effective  technical  assistance  to  Maine's 
Regional  Workforce  Education  Center.  It 
will  also  allow  DAT  to  provide  better 
State  leadership  in  the  areas  of 
professional  development,  curriculum 
development,  program  improvement, 
and  accountability  by  giving  it  an 
enhanced  ability  to  collect  and  to 
disseminate  information  ($11,476); 

(4)  Facilitate  vocational  education 
staff  development  by  allowing 
participation  in  a  series  of  national 
conferences,  meetings,  workshops,  and 
seminars  sponsored  by  the  National 
School-To-Work  Opportunities  Office, 
the  Office  of  Vocational  and  Adult 
Education,  the  National  Governors 
Association,  the  Council  of  Chief  State 
School  Officers,  the  High  Skills  State 
Consortium,  Job  for  the  Future  and 
others.  The  topics  to  be  covered  include 
consolidation  of  performance  measures 
and  standards  and  occupational  and 
industrial  skill  standards  under  the 
Perkins  and  the  School-To-Work 
Opportunities  Acts;  integration  of 
occupational  skill  development  and 
related  academic  skill  training;  new 
formats  for  work-based  learning; 
articulation  of  secondary  and  post- 
secondary  occupational  and  technical 
education;  organization  of  connecting 
activities;  and  information  system 
development.  The  director  of  DAT  will 
serve  as  the  primary  participant; 
however,  other  DAT  professional  staff 
will  attend  activities  related  to  their 
specific  areas  of  responsibility  and 
expertise  ($10,000); 

l5)  Provide  a  two-day  conference,  co- 
sponsored  by  the  Maine  Leadership 
Consortium,  that  is  designed  to 
encourage  women  to  move  into  the  field 
of  public  school  administration  using 
SEA  Desegregation  funds.  The 
conference  would  explore  the  specific 
barriers  and  difficulties  experienced  by 
female  superintendents  in  the  State  and 


seek  to  recommend  actions  that  will 
allow  professional  organizations  to  more 
effectively  attract  and  retain  women  in 
the  superintendency  ($3,705);  and 

(6)  Sponsor  a  series  of  six  regional 
meetings  under  the  Professional 
Development  Program  that  are  designed 
to  bring  educators  from  elementary, 
secondary,  and  post-secondary 
institutions  together  to  discuss  methods 
of  alternative  assessment,  including 
portfolios  and  task  development  ($900). 

D.  The  Secretary's  Determination 

The  Secretary  has  carefully  reviewed 
the  plan  submitted  by  Maine  and  related 
,  relevant  documentation.  Based  upon 
that  review,  the  Secretary  has 
determined  that  the  conditions  under 
section  459  of  GEPA  have  been  met. 
This  determination  is  based  upon  the 
best  information  available  to  the 
Secretary  at  the  present  time.  If  this 
information  is  not  accurate  or  complete, 
the  Secretary  is  not  precluded  fi-om 
taking  appropriate  administrative  action 
at  a  later  date.  In  finding  that  the 
conditions  of  section  459  of  GEPA  have 
been  met,  the  Secretary  makes  no 
determination  concerning  any  pending 
audit  recommendations  or  final  audit 
determinations. 

E.  Notice  of  the  Secretary's  Intent  to 
Enter  into  a  Grantback  Arrangement 

Section  459(d)  of  GEPA  requires  that, 
at  least  30  days  before  entering  into  an 
arrangement  to  award  funds  under  a 
grantback,  the  Secretary  publish  in  the 
F'ederal  Register  a  notice  of  intent  to  do 
so,  and  the  terms  and  conditions  under 
which  the  payment  will  be  made. 

In  accordance  with  section  4'59(d)  of 
GEPA,  notice  is  hereby  given  that  the 
Secretary  intends  to  make  funds 
available  to  the  Maine  Department  of 
Education  under  a  grantback 
arrangement.  The  grantback  award  will 
be  in  the  amount  of  $27,577,  which  is 
75  percent — the  maximum  percentage 
authorized  by  the  statute — of  the 
relevant  portion  of  funds  recovered  by 
the  Department  as  a  result  of  the  three 
final  audit  determinations  and  two 
settlements  in  this  matter. 

F.  Terms  and  Conditions  Under  Which 
Payments  Under  a  Grantback 
Arrangement  Will  Be  Made 

Maine  agrees  to  comply  with  the 
following  terms  and  conditions  undet* 
which  payment  under  a  grantback 
arrangement  will  be  made: 

(1)  Maine  will  expend  the  funds 
awarded  under  the  grantback  in 
accordance  with — 

(a)  All  applicable  statutory  and 
regulatory  requirements; 
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(b)  The  plali  that  was  submitted  and 
any  amendments  in  that  plan  that  are 
approved  in  advance  of  the  grantback  by 
the  Secretary!  and 

(c)  The  buoget  that  was  submitted 
with  the  plan  and  any  amendments  to 
the  budget  that  are  approved  in  advance 
of  the  grantbaclc  by  the  Secretary. 

(2)  All  funics  received  under  the 
grantback  arrangement  must  be 
obligated  by  $eptember  30. 1996.  in 
accordance  With  section  459(c)  of  GEPA 
and  Maine's  >lan. 


)96 


(3)  Maine  will,  no  later  than 
December  30, 1996.  submit  a  report  to 
the  Secretary  that — 

(a)  Indicates  that  the  funds  awarded 
under  the  grantback  have  been  spent  in 
accordance  with  the  proposed  plan  and 
approved  budget;  and 

(b)  Describes  the  results  and 
effectiveness  of  the  project  for  which  the 
funds  were  spent. 

(4)  Separate  accounting  records  must 
be  maintained  to  document  the 
expendit\u«s  of  funds  awarded  under 
the  grantback  arrangement. 


(Catalog  of  Federal  Domestic  Assistance 
Numbers  84.002  Basic  State  Grants  for  Adult 
Education:  84.004  Title  IV  of  the  Qvil  Rights 
Act;  84.048  Basic  State  Grants  for  Vocational 
Education;  and  84.164  Title  II  of  the 
Education  for  Economic  Security  Act) 

Dated:  August  26, 1996. 
Patricia  W.  McNeil, 

Assistant  Secretary,  Office  of  Vocational  and 
Adult  Education. 
Gerald  N.  Tirozzi. 

Assistant  Secretary,  Office  of  Elementary  and 
Secondary  Education. 
(PR  Doc.  96-22173  Filed  8-29-96;  8:45  am) 
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department!  of  health  and 
human  services 

Health  Care  Financing  Administration 

42  CFR  Parts  412,  413,  and  489 
[BPD-847-F]      1 
RIN  093a-AH34  | 

Medicare  Program;  Changes  to  the 
Hospital  Inpatient  Prospective 
Payment  Systems  and  Fiscal  Year  1997 
Rates 

agency:  Health  Care  Financing 

Administratioi|  (HCFA).  HHS. 

action;  Final  ijile. 

SUMMARY:  We  4re  revising  the  Medicare 
hospital  inpatifent  prospective  payment 
systems  for  operating  costs  and  capital- 
related  costs  toj  implement  necessary 
changes  arising  from  our  continuing 
experience  with  the  systems.  In 
addition,  in  the  addendum  to  this  final 
rule,  we  are  de  scribing  changes  in  the 
amounts  and  Uctors  necessary  to 
determine  prospective  payment  rates  for 
Medicare  hospital  inpatient  services  for 
operating  costs  and  capital-related  costs. 
These  changes  are  applicable  to 
discharges  occurring  on  or  after  October 
1. 1996.  We  ar*  also  setting  forth  rate- 
of-increase  lim  its  as  well  as  policy 
changes  for  ho  ipitals  and  hospital  units 
excluded  from  the  prospective  payment 
systems. 

EFFECTIVE  DATI :  This  rule  is  a  major  rule 
as  defined  in  Title  5,  United  States 
Code.  siBCtion  904(2).  Piu-suant  to  5 
U.S.C.  section  JB01(a)(3),  this  rule  may 
not  take  effect  antil  60  days  after  the 
report  required  by  that  section  is 
submitted  to  tHe  Congress,  which  is 
October  29,  igbe.  However,  for 
purposes  of  the  policy  discussions  in 
this  document!  we  have  assumed  that 
the  effective  dfte  of  this  final  rule  will 
be  October  1, 1996,  the  earliest  date  by 
which  this  rule  could  take  effect  under 
5  U.S.C.  sectioii  801  and  the  Medicare 
statute. 

ADDRESSES:  Copies:  To  order  copies  of 
the  Federal  Register  containing  this 
document,  send  your  request  to:  New 
Orders,  Superintendent  of  Documents. 
P.O.  Box  371954,  Pittsburgh,  PA  15250- 
7954.  Specify  the  date  of  the  issue 
requested  and  lenclose  a  check  or  money 
order  payable  to  the  Superintendent  of 
Documents,  oi  enclose  your  Visa  or 
Master  Card  n  jmber  and  expiration 
date.  Credit  ca  rd  orders  can  also  be 
placed  by  call  ng  the  order  desk  at  (202) 
512-1800  or  h^  faxing  to  (202)  512- 
2250.  The  cosi  for  each  copy  is  $8.00. 
As  an  altemat  ve,  you  can  view  and 
photocopy  th^  Federal  Register 


document  at  most  libraries  designated 
as  Federal  Depository  Libraries  and  at 
many  other  public  and  academic 
libraries  throughout  the  country  that 
receive  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Edwards  (410)  786-4531: 
Operating  Prospective  Payment.  DRG, 
Wage  Index  Issues. 

Tzvi  Hefter  (410)  786-4529:  Capital 
Prospective  Payment.  Direct  Graduate 
Medical  Education,  Excluded 
Hospitals. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Summary 

Under  section  1886(d)  of  the  Social 
Seciuity  Act  (the  Act),  a  system  of 
payment  for  the  operating  costs  of  acute 
care  hospital  inpatient  stays  under 
Medicare  Part  A  (Hospital  Insurance) 
based  on  prospectively-set  rates  was 
established  effective  with  hospital  cost 
reporting  periods  beginning  on  or  after 
October  1, 1983.  Under  this  system, 
Medicare  payment  for  hospital  inpatient 
operating  costs  is  made  at  a 
predetermined,  specific  rate  for  each 
hospital  discharge.  All  discharges  are 
classified  according  to  a  list  of 
diagnosis-related  groups  (DRGs).  The 
regulations  governing  the  hospital 
inpatient  prospective  payment  system 
are  located  in  42  CFR  part  412. 

For  cost  reporting  periods  beginning 
before  October  1, 1991,  hospital 
inpatient  operating  costs  were  the  only 
costs  covered  under  the  prospective 
payment  system.  Payment  for  capital- 
related  costs  had  been  made  on  a 
reasonable  cost  basis  because,  \mder 
sections  1886(a)(4)  and  (d)(1)(A)  of  the 
Act,  those  costs  had  been  specifically 
excluded  from  the  definition  of 
inpatient  operating  costs.  However, 
section  4006(b)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1987  (Public  Law 
100-203)  revised  section  1886(g)(1)  of 
the  Act  to  require  that,  for  hospitals 
paid  imder  the  prospective  payment 
system  for  operating  costs,  capital- 
related  costs  would  also  be  paid  under 
a  prospective  payment  system  effective 
with  cost  reporting  periods  beginning 
on  or  after  October  1,  1991.  As  required 
by  section  1886(g)  of  the  Act,  we 
replaced  the  reasonable  cost-based 
payment  methodology  with  a 
prospective  payment  methodology  for 
hospital  inpatient  capital-related  costs. 
Under  the  new  methodology,  effective 
for  cost  reporting  periods  beginning  on 
or  after  October  1. 1991,  a 
predetermined  payment  amount  per 
discharge  is  made  for  Medicare 
inpatient  capital-related  costs.  (See 


subpart  M  of  42  CFR  part  412,  and  the 
August  30, 1991  final  rule  (56  FR  43358) 
for  a  complete  discussion  of  the 
prospective  payment  system  for  hospital 
inpatient  capital-related  costs.) 

B.  Major  Contents  of  the  Provisions  of 
the  May  31,  1996  Proposed  Rule 

On  May  31, 1996,  we  pubfished  a 
proposed  rule  in  the  Federal  Register 
(61  FR  27444)  setting  forth  proposed 
changes  to  the  Medicare  hospital 
inpatient  prospective  payment  systems 
for  both  operating  costs  and  capital- 
related  costs  which  would  be  effective 
for  discharges  occurring  on  or  after 
October  1, 1996.  The  following  is  a 
summary  of  the  major  issues  addressed 
and  changes  that  we  proposed  to  make: 

•  We  proposed  changes  for  FY  1997 
DRG  classifications  and  relative 
weighting  factors  as  required  by  section 
1886(d)(4)(c)  of  the  Act 

•  We  proposed  to  update  the  wage 
index  for  FY  1997.  We  also  solicited 
comments  on  the  possible  expansion  of 
the  types  of  contract  labor  costs 
included  in  the  wage  index  and  on 
possible  revisions  in  Puerto  Rico  labor 
market  areas. 

•  We  proposed  revisions  to  the 
regulations  governing  the  composition 
of  the  Medicare  Geographic 
Classification  Review  Board  (MGCRB). 

•  We  proposed  to  use  a  rebased  and 
revised  hospital  market  basket  in 
developing  the  FY  1997  update  factor 
for  the  operating  prospective  payment 
rates,  the  capital  prospective  payment 
rates,  and  the  excluded  hospital  rate-of- 
increase  limits. 

•  We  discussed  several  provisions  of 
the  regulations  in  42  CFR  parts  412. 413. 
and  489  and  set  forth  proposed  changes 
concerning  the  following: 

— Sole  community  hospitals. 

— Rural  referral  centers. 

— Disproportionate  share  adjustment. 

— Direct  graduate  medical  education 

payments. 
— Hospital  distribution  of  "An 

Important  Message  from  Medicare." 

•  We  discussed  several  provisions  of 
the  regulations  in  42  CFR  part  412 
concerning  the  prospective  payment 
system  for  capital-related  costs, 
including  possible  adjustments  to  the 
capital  Federal  and  hospital-specific 
rates,  and  set  forth  a  proposed  change 
concerning  the  use  of  simplified  cost 
accounting. 

•  We  discussed  clarifications 
concerning  the  calculation  of  payments 
to  hospitals  excluded  from  the 
prospective  payment  system. 

•  In  the  addendum  to  the  proposed 
rule,  we  set  forth  proposed  changes  to 
the  amounts  and  factors  for  determining 
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the  FY  1997  prospective  payment  rates 
for  operating  costs  and  capital-related 
costs.  We  also  proposed  new  update 
factors  for  determining  the  rate-of- 
increase  limits  for  cost  reporting  periods 
beginning  in  FY  1997  for  hospitals  and 
hospital  units  excluded  from  the 
prospective  payment  system. 

•  In  Appendix  A  to  the  proposed 
rule,  we  set  forth  an  analysis  of  the 
impact  that  the  proposed  changes  would 
have  on  affected  entities. 

•  In  Appendix  B  to  the  proposed  rule, 
we  set  forth  our  technical  appendix  on 
the  proposed  FY  1997  capital 
acquisition  model. 

•  In  Appendix  C  to  the  proposed  rule, 
we  set  forth  the  data  sources  used  to 
determine  the  market  basket  relative 
weights  and  choice  of  price  proxies. 

•  In  Appendix  D  to  the  proposed  rule, 
we  included  our  report  to  Congress  on 
our  initial  estimate  of  an  updata  factor 
for  FY  1997  for  both  hospitals  included 
in  and  hospitals  excluded  from  the 
prospective  payment  systems  as 
required  by  section  1886(e)(3)(B)  of  the 
Act. 

•  As  required  by  sections  1886(e)(4) 
and  (e)(5)  of  the  Act,  in  Appendix  E  we 
provided  our  recommendation  of  the 
appropriate  percentage  change  for  FY 
1997  for  the  following: 
— Large  urban  area  and  other  area 

average  standardized  amounts  (and 
hospital-speciHc  rates  appUcable  to 
sole  community  hospitals)  for 
hospital  inpatient  services  paid  for 
under  the  prospective  payment 
system  for  operating  costs. 
—Target  rate-of-increase  limits  to  the 
allowable  operating  costs  of  hospital 
inpatient  services  furnished  by 
hospitals  and  hospital  units  excluded 
from  the  prospective  payment  system. 
•  In  the  proposed  rule,  we  discussed 
in  detail  the  March  1,  1996 
recommendations  made  by  the 
Prospective  Payment  Assessment 
Commission  (ProPAC).  ProPAC  is 
directed  by  section  1886(e)(2)(A)  of  the 
Act  to  make  recommendations  on  the 
appropriate  percentage  change  factor  to 
be  used  in  updating  the  average 
standardized  amounts.  In  addition, 
section  1886(e)(2)(B)  of  the  Act  directs 
ProPAC  to  make  recommendations 
regarding  changes  in  each  of  the 
Medicare  payment  policies  under  which 
payments  to  an  institution  are 
prospectively  determined.  In  particular, 
the  recommendations  relating  to  the 
hospital  inpatient  prospective  payment 
systems  are  to  include 
recommendations  concerning  the 
numbe'-  of  DRGs  used  to  classify 
patients,  adjustments  to  the  DRGs  to 
reflect  severity  of  illness,  and  changes  in 


the  methods  under  which  hospitals  are 
paid  for  capital-related  costs.  Under 
section  1886(e)(3)(A)  of  the  Act,  the 
recommendations  required  of  ProPAC 
under  sections  1886(e)(2)  (A)  and  (B)  of 
the  Act  are  to  be  reported  to  Congress 
not  later  than  March  1  of  each  year. 

We  printed  ProPAC's  March  1, 1996 
report,  which  included  its 
recommendations,  as  Appendix  F  to  the 
proposed  rule.  The  recommendations, 
and  the  actions  we  proposed  to  take 
with  regard  to  them  (when  an  action  is  - 
recommended),  were  discussed  in  detail 
in  the  appropriate  sections  of  the 
preamble,  the  addendum,  or  the 
appendices  to  the  proposed  rule. 

Set  forth  below  in  this  preamble,  the 
addendum  to  this  final  rule,  and  the 
appendices  are  detailed  discussions  of 
the  May  31  proposed  rule,  the  public 
comments  received  in  response  to  the 
proposed  rule,  and  the  responses  to 
those  comments,  as  well  as  the  changes 
we  are  making.  In  addition,  in  section 
V.E.3  of  this  preamble,  we  address  a 
recent  statutory  amendment  to  the 
PubUc  Health  Service  Act  that  prohibits 
certain  abortion-related  discrimination 
by  the  Federal  Government  and  State 
and  local  govenunents.  The  new 
statutory  provision  requires  the  Federal 
Goverrunent  to  deem  accredited  for 
certain  purposes  any  postgraduate 
physician  training  program  that  would 
otherwise  be  accredited,  except  for  the 
accrediting  agency's  reliance  on  certain 
standards  concerning  induced 
abortions. 

C.  Public  Comments  Received  in 
Response  to  the  May  31  Proposed  Rule 

A  total  of  511  items  of 
correspondence  containing  comments 
on  the  proposed  rule  were  received 
timely.  We  received  over  300  letters  on 
payments  for  direct  graduate  medical 
education  programs.  The  main  other 
areas  of  concern  addressed  by  the 
commenters  were  the  following: 

•  Requests  for  changes  in  DRG 
classification  and  relative  weights. 

•  Issues  related  to  the  wage  index. 

•  Disproportionate  share  adjustment. 

•  Possible  adjustments  to  the  capital 
Federal  and  hospital-specific  rates. 

n.  Changes  to  DRG  Classifications  and 
Relative  Weights 

A.  Background 

Under  the  prospective  payment 
system,  we  pay  for  inpatient  hospital 
services  on  the  basis  of  a  rate  per 
discharge  that  varies  by  the  DRG  to 
which  a  beneficiary's  stay  is  assigned. 
The  formula  used  to  calculate  payment 
for  a  specific  case  takes  an  individual 
hospital's  payment  rate  per  case  and 


multiplies  it  by  the  weight  of  the  DRG 
to  which  the  case  is  assigned.  Each  DRG 
weight  represents  the  average  resources 
required  to  care  for  cases  in  that 
particular  DRG  relative  to  the  average 
resources  used  to  treat  cases  in  all 
DRGs. 

Congress  recognized  that  it  would  be 
necessary  to  recalculate  the  DRG 
relative  weights  periodically  to  account 
for  changes  in  resource  consiunption. 
Accordingly,  section  1886(d)(4)(C)  of 
the  Act  requires  that  the  Secretary 
adjust  the  DRG  classifications  and 
relative  weights  annually.  These 
adjustments  are  made  to  reflect  changes 
in  treatment  patterns,  technology,  and 
any  other  factors  that  may  change  the 
relative  use  of  hospital  resources.  The 
changes  to  the  DRG  classification 
system  and  the  recalibration  of  the  DRG 
weights  for  discharges  occurring  on  or 
after  October  1, 1996  are  discussed 
below. 

B.  DRG  Reclassification 

1.  General 

Cases  are  classified  into  DRGs  for 
payment  imder  the  prospective  payment 
system  based  on  the  principal  diagnosis, 
up  to  eight  additional  diagnoses,  and  up 
to  six  procedures  performed  during  the 
stay,  as  well  as  age,  sex,  and  discharge 
status  of  the  patient.  The  diagnosis  and 
procedure  information  is  reported  by 
the  hospital  using  codes  from  the 
International  Classification  of  Diseases, 
Ninth  Edition,  Clinical  Modification 
(ICD-9-CM).  The  Medicare  fiscal 
intermediary  enters  the  information  into 
its  claims  system  and  subjects  it  to  a 
series  of  automated  screens  called  the 
Medicare  Code  Editor  (MCE).  These 
screens  are  designed  to  identify  cases 
that  require  further  review  before 
classification  into  a  DRG  can  be 
accomplished. 

After  screening  through  the  MCE  and 
any  further  development  of  the  claims, 
cases  are  classified  by  the  GROUPER 
software  program  into  the  appropriate 
DRG.  The  GROUPER  program  was 
developed  as  a  means  of  classifying 
each  case  into  a  DRG  on  the  basis  of  the 
diagnosis  and  procedure  codes  and 
demographic  information  (that  is,  sex, 
age,  and  discharge  status).  It  is  used 
both  to  classify  past  cases  in  order  to 
measure  relative  hospital  resource 
consumption  to  establish  the  DRG 
weights  and  to  classify  current  cases  for 
purposes  of  determining  payment.  The 
records  for  all  Medicare  hospital 
inpatient  discharges  are  maintained  in 
the  Medicare  Provider  Analysis  and 
Review  (MedPAR)  file.  The  data  in  this 
file  are  used  to  evaluate  possible  DRG 
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classification  changes  and  to  recalibrate 
the  DRG  weights. 

Currently,  cases  are  assigned  to  one  of 
492  DRGs  in  25  major  diagnostic 
categories  (MpCs).  Most  MDCs  are 
based  on  a  particular  organ  system  of 
the  body  (for  example,  MDC  6,  Diseases 
and  Disorderf  of  the  Digestive  System); 
however,  soite  MDCs  are  not 
constructed  on  this  basis  since  they 
involve  multiple  organ  systems  (for 
example,  MDC  22,  Bums). 

In  general,  principal  diagnosis 
determines  MDC  assignment.  However, 
there  are  five  DRGs  to  which  cases  are 
assigned  on  the  basis  of  procedure  codes 
rather  than  first  assigning  them  to  an 
MDC  based  on  the  principal  diagnosis. 
These  are  tha  DRGs  for  liver,  bone 
marrow,  and  lung  transplant  pRGs  480, 
481,  and  495,  respectively)  and  the  two 
DRGs  for  tracheostomies  PRGs  482  and 
483).  Cases  are  assigned  to  these  DRGs 
before  classification  to  an  MDC. 

Within  mo6t  MDCs,  cases  are  then 
divided  into  surgical  DRGs  (based  on  a 
surgical  hierarchy  that  orders  individual 
procedures  or  groups  of  procedures  by 
resource  intensity)  and  medical  DRGs. 
Medical  DRGs  generally  are 
differentiate^  on  the  basis  of  diagnosis 
and  age.  Sonje  surgical  and  medical 
DRGs  are  further  differentiated  based  on 
the  presence  or  absence  of 
complications  or  comorbidities 
(hereafter  CCI). 

Generally,;GROUPER  does  not 
consider  othpr  procedures;  that  is, 
nonsiu^cal  procedures  or  minor 
surgical  procedures  generally  not 
performed  irt  an  operating  room  are  not 
listed  as  operating  room  (OR) 
procedures  ip  the  GROUPER  decision 
tables.  However,  there  are  a  few  non-OR 
procedures  that  do  affect  DRG 
assignment  ^or  certain  principal 
diagnoses,  s^ch  as  extracorporeal  shock 
wave  lithotripsy  for  patients  with  a 
principal  diagnosis  of  urinary  stones. 

We  propojed  to  make  several  changes 
to  the  DRG  dassification  system  for  FY 
1997  and  otl^er  decisions  concerning 
DRGs.  These  proposed  changes  and 
other  revisions,  the  comments  we 
received  concerning  them,  our 
responses  to  those  comments,  and  the 
final  DRG  clianges  are  set  forth  below. 

2.  Pre-MDC  DRGs 

Effective  (Pctober  1, 1994,  ICD-9-CM 
procedure  ci)de  41.04,  Autologous 
hematopoieiic  stem  cell  transplant,  was 
created  to  capture  the  transplantation  of 
stem  cells  obtained  from  bone  marrow 
or  peripheral  blood.  At  that  time,  we 
designated  the  code  as  non-OR.  When 
we  created  this  code,  we  received 
comments  requesting  that  it  be 
designated  as  an  OR  procedure  and 


assigned  to  DRG  481  (Bone  Marrow 
Transplant)  based  on  the  resource  use 
associated  with  the  type  of  transplant. 
However,  as  we  stated  in  the  September 
1, 1994  final  rule  (59  FR  45340),  when 
a  new  code  is  introduced,  our 
longstanding  practice  is  to  assign  it  to 
the  same  DRG  category  as  its 
predecessor  code.  Because  we  could  not 
separately  identify  the  stem  cell 
transplant  casee  from  the  other  cases 
coded  with  99.73  (the  code  previously 
used  for  stem  cell  transplant)  in  order  to 
reclassify  them  and  their  charges  to  a 
new  DRG,  we  were  unable  to  predict  the 
new  weights  of  both  the  DRGs  in  which 
this  code  currently  is  classified  and  the 
new  DRG  to  which  it  would  be  assigned. 
Therefore,  we  were  prevented  from 
redesignating  code  41.04  as  an  OR 
procedure  or  assigning  it  to  a  DRG. 
However,  we  stated  that  we  would 
analyze  the  stem  cell  cases  as  soon  as 
the  FY  1995  cases  were  available. 

This  year,  the  FY  1995  MedPAR  file 
is  available  for  use  in  DRG  analysis  and 
weight  setting  for  FY  1997.  Since  the 
average  resource  use  associated  with 
stem  cell  transplant  is  similar  to  that 
associated  with  bone  marrow  transplant, 
we  proposed  to  assign  procedure  code 
41.04  to  DRG  481  effective  with 
discharges  occmring  on  or  after  October 
1, 1996.  In  addition,  we  proposed  to 
designate  stem  cell  transplant  as  an  OR 
procedure.  In  the  proposed  rule,  we 
noted  that,  as  set  forth  in  the  Medicare 
Coverage  Issues  Manual  at  section  35- 
30.1  (see  Transmittal  No.  84,  April 
1996),  autologous  stem  cell  transplants 
are  not  covered  when  performed  for  the 
following  conditions: 

•  Acute  leukemia  not  in  remission 
(diagnosis  codes  204.00,  205.00,  206.00. 
207.00  and  208.00). 

•  Chronic  granulocytic  leukemia 
(diagnosis  codes  205.10  and  205.11). 

•  Solid  tumors  (other  than 
neuroblastomas)  (diagnosis  codes  140.0 
through  199.1). 

•  Multiple  myeloma  (diagnosis  codes 
203.00,  203.01,  and  238.6). 

We  received  five  comments 
supporting  our  proposal  to  assign 
procedure  code  41.04  to  DRG  481,  and 
we  will  include  this  change  in  the  final 
DRG  classifications.  Two  other 
commentera  had  specific  questions 
concerning  the  assignment  of  cases  to 
DRG  481. 

Comment:  One  commenter  questioned 
the  DRG  assignment  of  cases  in  which 
an  autologous  hematopoietic  stem  cell 
transplant  is  performed  for  one  of  the 
noncovered  conditions  such  as  acute 
leukemia  not  in  remission  or  multiple 
myeloma.  The  commenter  is  unsure 
whether  those  cases  would  be  assigned 


to  DRG  481  or  retain  their  ciurent  DRG 
assigiunent. 

Response:  When  a  stem  call 
transplant  is  performed  for  a 
noncovered  condition,  the  case  will  not 
be  assigned  to  DRG  481.  If  the  only 
reason  that  the  patient  is  admitted  to  the 
hospital  is  to  receive  the  noncovered 
procedure,  then  the  case  receives  no 
Medicare  payment  because  the  hospital 
stay  is  not  covered.  If  a  patient  receives 
a  noncovered  stem  cell  transplant 
during  an  otherwise  Medicare-covered 
stay,  then  the  case  is  assigned  to  a  DRG 
based  on  the  patient's  principal  and 
secondary  diagnoses  as  well  as  any 
other  covered  procedure  the  patient 
receives.  The  stem  cell  transplant  will 
not  be  considered  in  the  DRG 
assignment. 

Comment:  One  commenter  was 
concerned  about  the  assignment  of  a 
case  in  which  a  kidney  transplant 
patient  receives  an  allogeneic  bone 
marrow  transplant  (procediure  code 
41.03)  from  the  kidney  donor  to  reduce 
the  incidence  and  magnitude  of  organ 
rejection.  The  commenter  believes  it  is 
inappropriate  to  assign  such  a  case  to 
DRG  481  rather  than  DRG  302  (Kidney 
Transplant)  and  that  we  should 
therefore  revise  the  pre-MDC  surgical 
hierarchy. 

Response:  Allogeneic  bone  marrow 
transplants  performed  for  purposes  of 
reducing  rejection  during  a  kidney 
transplant  have  not  yet  beeirsubject  to 
a  national  coverage  decision.  Therefore, 
under  HCFA  policy,  the  Medicare 
contractors  (Part  A  fiscal  intermediaries 
and  Part  B  carriers)  determine,  on  a 
case-by-case  basis,  whether  or  not  to 
cover  and  pay  for  such  claims.  If  a 
contractor  did  decide  that  one  of  these 
claims  should  be  covered,  then  it  would 
be  paid  under  DRG  481.  If  the  contractor 
determines  that  the  bone  marrow 
transplant  is  not  covered,  the  claim 
would  be  assigned  to  a  DRG  without 
considering  the  bone  marrow  transplant. 
In  most  cases,  this  assignment  would  be 
DRG  302. 

3.  MDC  1  (Diseases  and  Disorders  of  the 
Nervous  System) 

a.  Sleep  apnea.  As  discussed  in  the 
proposed  rule,  we  have  received 
correspondence  requesting  that  we 
review  the  DRG  assignment  of  cases  in 
which  surgery  is  performed  to  correct 
obstructive  sleep  apnea  (diagnosis  code 
780.57).  When  coded  as  a  principal 
diagnosis,  sleep  apnea  is  assigned  to 
DRGS  34  and  35  (Other  Disorders  of  the 
Nervous  System) '  in  MDC  1. 


'  A  single  title  combined  with  two  DRG  numbers 
is  used  to  signify  pairs.  Generally,  the  first  DRG  is 
for  cases  with  CC  and  the  second  DRG  is  for  cases 
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Recently,  new  surgical  interventions 
to  correct  sleep  apnea  have  been 
introduced.  The  procedures  most 
frequently  performed  for  this  condition 
are  the  following: 


Code 


27.69  ... 

29.4 

29.59  ... 


Description 


OVher  ptastic  repair  of  palate. 
Plastic  operation  on  pharynx. 
Other  repair  of  pharynx. 


Since  none  of  these  surgical 
procedures  is  assigned  to  MDC  1,  cases 
of  sleep  apnea  treated  with  one  of  these 
surgeries  are  assigned  to  DRG  468 
(Extensive  OR  procedure  Unrelated  to 
Principal  Diagnosis)  or  to  DRG  477 
(Nonextensive  OR  Procedure  Unrelated 
to  Principal  Diagnosis),  depending  on 
the  procedure. 

We  proposed  to  address  this  situation 
by  assigning  the  three  surgical 
procedures  to  MDC  1.  Based  on  the 
charges  associated  with  these  cases  and 
the  fact  that  they  are  not  clinically 
similar  to  the  other  surgical  DRGs  in 
MDC  1,  we  proposed  to  include  them  in 
DRGs  7  and  8  (Peripheral  and  Cranial 
Nerve  and  Other  Nervous  System 
Procedures). 

We  received  two  comments  in 
support  of  the  addition  of  codes  27.69, 
29.4  and  29.59  to  DRGS  7  and  8.  The 
commenters  agree  that  these  procedures 
are  frequently  used  as  surgical 
interventions  to  correct  sleep  apnea  and 
are  appropriately  classified  to  DRGs  7 
and  8.  We  also  received  two  comments 
that  disagreed,  as  discussed  below. 

Comment:  One  commenter  was 
opposed  to  moving  the  procedure  codes 
to  DRGS  7  and  8.  The  commenter  stated 
that  if  the  patient  had  obstructive  sleep 
apnea,  the  more  appropriate  diagnosis 
code  would  be  the  underlying  cause  of 
the  obstruction,  such  as  upper  airway 
blockage  (diagnosis  code  528.9,  Other 
and  Unspecified  Diseases  of  the  Oral 
Soft  Tissues)  or  diagnosis  code  478.29, 
Other  Diseases  of  Pharynx  for 
Redundant  Pharyngeal  Mucosa. 

Response:  We  agree  that  if  the 
medical  record  provides  a  precise 
diagnosis  for  the  obstruction,  then  that 
condition  should  be  coded.  However, 
information  supporting  these  codes  is 
not  always  provided  in  the  medical 
record.  Physicians  frequently  document 
obstructive  sleep  apnea  as  the  reason  for 
the  surgery.  In  these  cases,  medical 
record  coders  are  assigning  code  780.57. 
As  explained  above,  we  believe  that  it 
is  inappropriate  to  continue  to  assign 


for  cases  with  CC  and  the  second  DRG  is  for  cases 
without  CC.  If  a  third  numtier  is  included,  it 
represents  cases  of  patients  who  are  age  0-17. 
Occasionally,  a  pair  of  DRGs  is  split  on  age>17  and 
age  0-17. 


these  cases  to  DRGS  468  and  477  and 
that  the  better  policy  is  to  assign  the 
procedures  to  MDC  1. 

Comment:  We  received  one  comment 
suggesting  that  obstructive  sleep  apnea 
reported  in  conjunction  with  procedure 
codes  27.69,  29.4,  or  29.59  would  be 
more  appropriately  classified  to  DRGs 
76  and  77  (Other  Respiratory  System 
Procedures)  in  MDC  4  (Diseases  of  the 
Respiratory  System).  In  addition,  the 
commenter  recommended  that 
obstructive  sleep  apnea  medical  cases 
be  assigned  to  DRGs  101  and  102  (Other 
Respiratory  Diagnoses). 

Response:  In  order  to  properly  classify 
each  case,  a  diagnosis  code  may  be 
assigned  to  only  one  MDC.  Diagnoses  in 
each  MDC  correspond  to  a  single  organ 
system  or  etiology  and  in  general  are 
associated  with  a  particular  medical 
specialty.  In  order  to  classify  cases  of 
obstructive  sleep  apnea  to  DRGs  76,  77, 
101,  and  102,  code  780.57  would  have 
to  be  reassigned  from  MDC  1  to  MDC  4. 
We  believe  that  obstructive  sleep  apnea 
is  more  appropriately  classified  to  MDC 
1;  therefore,  these  cases  cannot  be 
assigned  to  a  DRG  in  MDC  4. 

Comment:  One  commenter  noted  an 
error  in  the  discussion  of  sleep  apnea  in 
the  proposed  rule.  The  second  time  we 
referred  to  the  codes  to  be  moved  to 
MDC  1,  we  listed  them  as  25.59,  78.49, 
and  29.4  (see  61  FR  27447). 

Response:  In  the  proposed  rule,  we 
inadvertently  referred  to  procedures 
,  codes  25.59  and  78.49.  The  codes  that 
will  be  added  to  DRGs  7  and  8  are  27.69, 
29.4  and  29.59. 

b.  GuiUain-Barre  Syndrome.  Guillain- 
Barre  syndrome  (diagnosis  code  357.0) 
is  a  post-infectious  polyneuropathy  in 
which  severely  affected  patients  may 
require  ventilatory  assistance  and  long 
stays  in  intensive  care.  In  recognition  of 
the  high  resource  consumption 
associated  with  this  diagnosis,  effective 
with  FY  1991,  we  reassigned  code  357.0 
from  DRGs  18  and  19  (Cranial  and 
Peripheral  Nerve  Disorders)  to  DRG  20 
(Nervous  System  Infection  Except  Viral 
Meningitis).  (See  the  September  4, 1990 
final  rule  (55  FR  36024).) 

We  have  recently  received  requests 
that  we  again  review  this  assignment. 
These  commenters  stated  that  the 
treatment  for  these  cases  remains  very 
costly  and  often  entails  long  hospital 
stays.  Therefore,  we  conducted  an 
analysis  of  the  cases  assigned  to  DRG  20 
using  the  10  percent  random  sample  of 
the  FY  1995  MedPAR  file  that  we  use 
for  analyzing  possible  classification 
changes. 

Cases  coded  with  357.0  constitute 
approximately  20  percent  of  the  cases 
assigned  to  DRG  20.  The  average 
standardized  charges  for  these  cases. 


approximately  $22,400,  was  higher  than 
the  average  charge  for  the  DRG, 
approximately  $17,100.  However,  the 
length  of  stay  was  virtually  the  same. 
Since  we  believe  that  DRG  20  is  the 
appropriate  assignment  clinically  for 
GuiUain-Barre  cases,  we  reviewed  the 
other  cases  assigned  to  DRG  20  for 
possible  change. 

We  found  that  herpes  zoster  of  the 
nervous  system,  NOS  (diagnosis  code 
053.10)  and  herpes  zoster  of  the  nervous 
system,  NEC  (diagnosis  code  053.19) 
had  average  charges  of  only  $7,700  and 
$7,100,  respectively.  They  also  had 
lower  average  lengths  of  stay  (6.2  and 
6.1  days,  respectively).  (In  the  proposed 
rule,  we  mistakenly  cited  these  lengths 
of  stay  as  4.4  and  4.2,  respectively  (61 
FR  27447).)  Because  these  two 
diagnoses  account  for  approximately  20 
percent  of  the  cases  in  DRG  20.  their 
low  average  charge  has  the  effect  of 
significantly  lowering  the  average 
charge  for  the  DRG.  We  proposed  to 
reassign  these  codes  to  DRGs  18  and  19. 
Comment:  We  received  two  comments 
regarding  our  proposal  to  assign 
diagnosis  codes  053.10  and  053.19  to 
DRGs  18  and  19,  both  of  which 
supported  the  change.  However,  one 
commenter  noted  that  even  though 
these  cases  obviously  do  not  consume 
the  amount  of  resources  as  other  cases 
assigned  to  DRG  20,  clinically,  they  are 
more  closely  related  to  cases  in  DRG  20 
than  those  in  DRGs  18  and  19.  The 
commenter  also  expressed  an  interest  in 
the  length  of  stay  and  charges  for 
geniculate  herpes  zoster  (diagnosis  code 
053.11),  which  we  did  not  propose  to 
move  from  DRG  20. 

Response:  We  do  not  believe  that 
reassigning  these  codes  to  DRGs  18  and 
19  is  clinically  unsound.  There  are 
currently  two  other  herpes  zoster 
diagnoses  classified  to  those  DRGs 
(Postherpetic  trigeminal  neuralgia  (code 
053.12)  and  postherpetic 
polyneuropathy  (code  053.13)).  Further, 
as  the  commenter  noted,  the  charges 
and  length  of  stay  for  053.10  and  053.16 
are  very  close  to  those  for  the  cases 
assigned  to  DRGs  18  and  19. 

We  had  considered  moving  ail  three 
herpes  diagnosis  codes  (035.10,  053.11, 
and  053.19)  from  DRG  20  to  DRGs  18 
and  19.  However,  the  higher  charges 
associated  with  geniculate  herpes  zoster 
($11,000)  and  slightly  higher  length  of 
stay  (6.7  days)  led  us  to  decide  instead 
to  leave  053.11  in  DRG  20  and  to  closely 
monitor  these  cases  in  upcoming  years. 

4.  MDC  5  (Diseases  and  Disorders  of  the 
Circulatory  System) 

Effective  for  discharges  occurring  on 
or  after  October  1, 1995,  we  created  a 
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new  code  for  insertion  of  a  coronary 
artery  stent  (procedure  code  36.06). 
Until  creatiori  of  the  new  code,  insertion 
of  coronary  artery  stent  had  been 
included  in  ti  e  codes  for  percutaneous 
transluminal  coronary  angioplasty 
(PTCA)  (procedure  codes  36.01.  36.02, 
and  36.05).     I 

When  a  new  code  is  introduced,  our 
longstandingpractice  is  to  assign  it  to 
the  same  DRG  category  as  its 
predecessor  code  or  codes.  Therefore,  in 
the  Septembef  1, 1995  final  rule  (60  FR 
45785).  we  assigned  procedure  code 
36.06  to  DRG  112  (Percutaneous 
Cardiovascular  Procedures),  the  DRG  to 
which  PTCA  Is  assigned.  We  also  stated 
that  the  resource  use  and  other  data 
associated  w!m  procedure  code  36.06 
will  be  available  in  the  FY  1996 
Medicare  cas^s  which  are  used  for 
analysis  as  p*t  of  FY  1998  DRG 
changes.  We  will  evaluate  the  DRG 
assignment  ot  coronary  artery  stent 
insertion  at  tl^at  time. 

Since  publication  of  the  September  1, 
1995  final  rule,  we  have  received  data 
on  stent  case^  provided  by  the 
manufacturer  of  one  of  the  two  stent 
devices  currently  approved  by  the  Food 
and  Drug  Adi^inistration  (FDA).  In 
addition,  the  tnanufacturer  has  provided 
us  with  an  analysis  of  the  charges  and 
length  of  stay  of  approximately  7,500 
Medicare  patjents  who  received  stents 
in  FY  1995.  J 

The  manufacturer's  analysis  found 
that  the  FY  1^95  average  charge  for 
PTCA  cases  without  stent  is 
approximately  $15,700  and  the  average 
charge  for  ca^es  with  stent  is 
approximate^  $21,000.  However,  our 
analysis  of  thje  data  shows  that  there  is 
wide  variatioh  in  the  hospital 
standardized  charges  reported  for  cases 
with  implantj  of  coronary  artery  stent. 
Individual  hospital  average  charges  for 
these  cases  range  from  about  $9,000  to 
over  $4  5, 000 

This  inconsistency  in  the  data 
illustrates  w^y  our  policy  of  not 
reassigning  new  codes  imtil  we  have 
collected  an  ^ntire  year  of  coded 
Medicare  datk  for  analysis  is  prudent. 
The  uncertainty  associated  with  using 
incomplete  qata  collected  outside  the 
Medicare  program  that  cannot  be 
verified  remains  a  problem.  Therefore, 
we  did  not  pi  -opose  any  DRG  assignment 
change  for  implant  of  coronary  artery 
stent. 

Comment:  We  received  five  comments 
on  this  issue  One  commenter  agreed 
that  the  stratjgy  of  not  assigning  new 
codes  into  different  DRGs  until 
Medicare  data  have  been  collected  and 
reviewed  is  i  ppropriate.  Four 
commenters  requested  that  we  take 
action  this  y  far.  The  commenters 


suggested  various  options  for 
reassigning  code  36.06:  assign  the  code 
to  its  owm  DRG;  move  the  code  to  a 
higher-weighted  DRG  (DRG  116.  Other 
Permanent  Cardiac  Pacemaker  Implant 
or  AICD  Lead  or  Generator  Procedure 
was  suggested);  or  increase  the  weight 
for  DRG  112  to  recognize  that  some  of 
these  cases  involve  stents. 

One  commenter  believes  that  if  we 
delay  action,  hospitals  will  not  be  able 
to  provide  stent  therapy  to  Medicare 
beneficiaries,  thereby  depriving  them  of 
state-of-the-art  technology  and  better 
outcomes.  The  commenter  noted  that 
although  the  literature  has  reported 
higher  costs  (for  example,  cost  of  the 
device  itself,  increased  anticoagulation 
therapy,  more  frequent  monitoring) 
related  to  this  procedure,  there  has  also 
been  some  offset  noted  because  of  the 
reduction  in  foUowup  medical  costs. 
There  is  also  the  potential  that  further 
improvement  in  stent  design, 
implantation  techniques,  and  other 
anticoagulant  therapy  could  further 
increase  this  offset  by  reducing  vascular 
complications  or  length  of  stay. 

One  commenter.  the  manufacturer  of 
a  coronary  stent  device,  stated  that  the 
assignment  of  coronary  stent  implant  to 
DRG  112  is  inappropriate  in  light  of  the 
higher  average  lengUis  of  stay  and 
charges  associated  with  this  procedure 
compared  to  traditional  angioplasty. 
The  commenter  argued  that,  given  these 
differences,  DRG  reclassification  of 
procedure  code  36.06  would  be 
consistent  with  the  statutory  mandate  to 
adjust  the  DRG  classifications  and 
relative  weights  to  "reflect  changes  in 
treatment  patterns,  technology,  and 
other  factors  which  may  change  the 
relative  use  of  hospital  resources." 
(SecUon  1886(d)(4)(C)  of  the  Act.) 

The  commenter  also  cited  1.200  peer- 
reviewed  clinical  publications  that 
demonstrate  superior  clinical  outcomes 
with  coronary  stent  implant.  Finally,  the 
commenter  stated  that  the  variation  in 
hospital  standardized  charges  for 
coronary  stent  implant  cases  is  less  than 
the  variation  in  charges  for  all  PTCA 
cases  without  stent  implant. 

Response:  As  we  stated  in  the  . 
proposed  rule  (61  FR  27447)  and  in  the 
September  1, 1995  final  rule  (60  FR 
45785),  our  practice  is  to  assign  a  new 
code  to  the  same  DRG  or  DRGs  as  its 
predecessor  code.  One  compelling 
reason  for  this  practice  is  our  inability 
to  move  the  cases  associated  with  the 
new  code  to  a  new  DRG  assignment  as 
part  of  the  DRG  reclassification  and 
recalibration  process.  Because  the  code 
is  new,  we  cannot  identify  the  stent 
cases  in  DRG  112  to  remove  the  charges 
from  that  DRG.  revise  the  relative 
weight  accordingly,  and  move  those 


cases  to  another  DRG  and  establish  the 
revised  weight  of  that  DRG. 

We  do  not  disagree  with  the 
commenters  that  the  stent  implant  cases 
are  more  costly,  on  average,  than  other 
PTCA  cases.  We  also  do  not  dispute  the 
clinical  superiority  of  this  treatment  for 
certain  patients.  However,  until  we  can 
review  actual  Medicare  data  to 
determine  exactly  what  the  difference  in 
charges  is,  we  cannot  make  a  reasoned 
decision  as  to  whether  those  cases 
should  be  moved  to  another  DRG  or  be 
assigned  to  a  new  DRG.  We  believe  that 
waiting  for  appropriate  data  is  entirely 
consistent  with  our  statutory  duty  to 
adjust  DRG  classifications. 

Regarding  the  comment  on  the 
variation  in  charges  for  stent  versus 
nonstent  PTCA  cases,  we  note  that  the 
charges  for  a  specific  procedure  should 
vary  less  than  the  charges  for  a  set  of 
cases  that  vary  in  severity  and  for  which 
many  different  treatments  may  be 
performed.  That  is.  the  homogeneity  of 
the  patients  who  received  a  stent 
implant  should  reflect  a  lower  degree  of 
variation. 

Finally,  analysis  of  data  provided  by 
the  stent  manufacturer  convinced  us 
that  Medicare  beneficiaries  have  access 
to  stent  implants  that  is  at  least  equal  to 
the  general  population.  Moreover,  we 
note  that  it  is  a  violation  of  a  hospital's 
Medicare  provider  agreement  to  place 
restrictions  on  the  number  of  Medicare 
beneficiaries  it  will  accept  for  treatment 
imless  it  places  the  same  restrictions  on 
•all  other  patients.  We  will  carefully 
examine  the  PTCA  cases  with  and 
without  stent  implant  in  the  FY  1996 
claims  data  file  as  soon  as  it  is  available. 
Any  DRG  changes  we  determine  are 
supported  by  the  data  will  be  addressed 
in  the  FY  1998  proposed  rule. 

5.  MDC  8  (Diseases  and  Disorders  of  the 
Musculoskeletal  System  and  Connective 
Tissue) 

In  the  proposed  rule,  we  reviewed  the 
DRG  assignment  in  MDC  8  of  bipolar 
hip  replacement  cases  as  a  follow-up  to 
a  comment  received  last  year.  The 
commenter  believed  that  the  procedure 
for  partial  hip  replacement  (code  81.52). 
currently  assigned  to  DRG  209  (Major 
Joint  and  Limb  Reattachment 
Procedures  of  Lower  Extremity),  is  very 
similar  to  the  procedure  for  open  • 
reduction  of  fracture  of  the  femur  with 
internal  fixation  (code  79.35).  which  is 
assigned  to  DRGs  210,  211,  and  212  (Hip 
and  Femur  Procedures  Except  Major 
Joint).  Further,  the  commenter  noted 
that  partial  hip  replacement  patients  are 
more  frail  individuals  than  the 
population  that  elects  total  hip 
replacement  and  need  longer  hospital 
stays  to  recover. 
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After  reviewing  the  FY  1995  MedPAR 
file,  we  concluded  that  the  charges  and 
lengths  of  stay  for  partial  hip 
.  replacement  cases  assigned  to  DRG  209 
were  very  similar  to  the  other  cases 
assigned  to  DRG  209.  However,  the 
average  charge  for  cases  in  DRG  210  was 
significantly  less  than  the  partial  hip 
replacement  charges.  We  note  that  the 
length  of  stay  for  partial  hip 
replacement  cases  was  closer  to  the 
average  length  of  stay  for  DRG  210. 
However,  the  higher  charges  of  the 
partial  hip  replacement  cases  indicate 
that  they  are  more  resource-intensive 
than  the  cases  in  DRG  210  and  similar 
to  the  cases  in  DRG  209.  Therefore,  we 
proposed  to  retain  procedure  code  81.52 
in  DRG  209. 

We  received  three  comments,  all  of 
which  supported  our  proposal,  and  we 
will  continue  to  assign  partial  hip 
replacement  cases  to  DRG  209. 

6.  Surgical  Hierarchies 

Some  inpatient  stays  entail  multiple 
surgical  procedures,  each  one  of  which, 
occurring  by  itself,  could  result  in 
assignment  of  the  case  to  a  different 
DRG  vdthin  the  MDC  to  which  the 
principal  diagnosis  is  assigned.  It  is, 
therefore,  necessary  to  have  a  decision 
rule  by  which  these  cases  are  assigned 
to  a  single  DRG.  The  surgical  hierarchy, 
an  ordering  of  surgical  classes  fi"om 
most  to  least  resource-intensive, 
performs  that  function.  Its  application 
ensures  that  cases  involving  multiple 
surgical  procedures  are  assigned  to  the 
DRG  associated  with  the  most  resource- 
intensive  surgical  class. 

Because  the  relative  resource  intensity 
of  surgical  classes  can  shift  as  a  function 
of  DRG  reclassification  and 
recalibration,  we  reviewed  the  surgical 
hierarchy  of  each  MDC,  as  we  have  for 
previous  reclassifications,  to  determine 
if  the  ordering  of  classes  coincided  with 
the  intensity  of  resource  utilization,  as 
measured  by  the  same  billing  data  used 
to  compute  the  DRG  relative  weights. 

A  relative  class  can  be  composed  of 
one  or  more  DRGs.  For  example,  in 
MDC  5,  the  surgical  class  "heart 
transplant"  consists  of  a  single  DRG 
(DRG  103)  and  the  class  "coronary 
bypass"  consists  of  two  DRGs  (DRGS 
106  and  107).  Consequently,  in  many 
cases,  the  surgical  hierarchy  has  an 
impact  on  more  than  one  DRG.  The 
methodology  for  determining  the  most 
resource-intensive  surgical  class, 
therefore,  involves  weighting  each  DRG 
for  frequency  to  determine  the  average 
resources  for  each  surgical  class.  For 
example,  assume  surgical  class  A 
includes  DRGs  1  and  2  and  surgical 
class  B  includes  DRGs  3,  4,  and  5,  and 
that  the  average  charge  of  DRG  1  is 


higher  than  that  of  DRG  3,  but  the 
average  charges  of  DRGs  4  and  5  are 
higher  than  tiie  average  charge  of  DRG 
2.  To  determine  whether  surgical  class 
A  should  be  higher  or  lower  than 
surgical  class  B  in  the  surgical 
hierarchy,  we  would  weight  the  average 
charge  of  each  DRG  by  fmjuency  (that 
is,  by  the  number  of  cases  in  the  DRG) 
to  determine  average  resource 
consumption  for  the  surgical  class.  The 
surgical  classes  would  then  be  ordered 
ft"om  the  class  with  the  highest  average 
resource  utilization  to  that  with  the 
lowest,  with  the  exception  of  "other  OR 
procedures"  as  discussed  below. 

This  methodology  may  occasionally 
result  in  a  case  involving  multiple 
procedures  being  assigned  to  the  lower- 
weighted  DRG  (in  the  highest,  most 
resource-intensive  surgical  class)  of  the 
available  alternatives.  However,  given 
that  the  logic  underlying  the  siu^ical 
hierarchy  provides  that  the  GROUPER 
searches  for  the  procedure  in  the  most 
resource-intensive  surgical  class,  which 
may  sometimes  occur  in  cases  involving 
multiple  procedures,  this  result  is 
unavoidable. 

We  note  that,  notwithstanding  the 
foregoing  discussion,  there  are  a  few 
instances  when  a  surgical  class  with  a 
lower  average  relative  weight  is  ordered 
above  a  surgical  class  with  a  higher 
average  relative  weight.  For  example, 
the  "other  OR  procedure"  surgical  class 
is  uniformly  ordered  last  in  the  surgical 
hierarchy  of  each  MDC  in  which  it 
occurs,  regardless  of  the  fact  that  the 
relative  weights  for  the  DRG  or  DRGS  in 
that  surgical  class  may  be  higher  than 
that  for  other  surgical  classes  in  the 
MDC.  The  "other  OR  procedures"  class 
is  a  group  of  procedures  that  are  least 
likely  to  be  related  to  the  diagnosis  in 
the  MDC  but  are  occasionally  performed 
on  patients  with  these  diagnoses. 
Therefore,  these  procedures  should  only 
be  considered  if  no  other  procedure 
more  closely  related  to  the  diagnoses  in 
the  MDC  has  been  performed. 

A  second  example  occurs  when  the 
difference  between  the  average  weights 
for  two  surgical  classes  is  very  small. 
We  have  found  that  small  differences 
generally  do  not  warrant  reordering  of 
the  hierarchy  since,  by  virtue  of  the 
hierarchy  change,  the  relative  weights 
are  likely  to  shift  such  that  the  higher- 
ordered  surgical  class  has  a  lower 
average  weight  than  the  class  ordered 
below  it. 

Based  on  the  preliminary 
recalibration  of  the  DRGs,  we  proposed 
Ho  modify  the  surgical  hierarchy  as  set 
forth  below.  As  we  stated  in  the 
September  1, 1989  final  rule  (54  FR 
36457),  we  are  unable  to  test  the  effects 
of  the  proposed  revisions  to  the  surgical 


hierarchy  and  to  reflect  these  changes  in 
the  proposed  relative  weights  due  to  the 
unavailability  of  revised  GROUPER 
software  at  the  time  the  proposed  rule 
is  prepared.  Rather,  we  simulate  most 
major  classification  changes  to 
approximate  the  placement  of  cases 
under  the  proposed  reclassification  and 
then  determine  the  average  charge  for 
each  DRG.  These  average  charges  then 
serve  as  our  best  estimate  of  relative 
resource  use  for  each  surgical  class.  We 
test  the  proposed  surgical  hierarchy 
changes  after  the  revised  GROUPER  is 
received  and  reflect  the  final  changes  in 
the  DRG  relative  weights  in  the  final 
rule. 

We  proposed  to  revise  the  surgical 
hierarchy  for  the  Pre-MDC  DRGs,  MDC 
3  (Diseases  and  Disorders  of  the  Ear, 
Nose,  Mouth,  and  Throat),  and  MDC  10 
(Endocrine,  Nutritional  and  Metabolic 
Diseases  and  Disorders)  as  follows: 

•  In  the  Pre-MDC  DRGs,  we  proposed 
to  reorder  Tracheostomy  Except  for 
Face,  Mouth  and  Neck  diagnoses  (DRG 
483)  above  Liver  Transplant  (DRG  480). 

•  In  MDC  3,  we  proposed  to  reorder 
Cleft  Lip  and  Palate  Repair  (DRG  52) 
and  Sinus  and  Mastoid  Procedures 
(DRGs  53  and  54)  above  Tonsillectomy 
and  Adenoidectomy,  Except 
Tonsillectomy  and/or  Adenoidectomy 
Only  (DRGs  57  and  58). 

•  In  MDC  10,  we  proposed  to  reorder 
Adrenal  and  Pituitary  Procedures  (DRG 
286)  above  Amputation  of  Lower  Limb 
for  Endocrine,  Nutritional,  and 
Metabolic  Disorders  (DRG  285). 

We  received  two  comments  in 
support  of  the  three  surgical  hierarchy 
changes.  In  addition,  based  on  a  test  of 
the  proposed  changes  using  the  most 
recent  MedPAR  file  and  the  revised 
GROUPER  software,  we  have  found  that 
the  changes  are  still  supported  by  the 
data  and  no  additional  changes  are 
indicated.  Therefore,  we  are 
incorporating  these  changes  in  this  final 
rule. 

7.  Refinement  of  Complications  and 
Comorbidities  List 

a.  Addition  or  Deletion  ofCCs.  There 
is  a  standard  list  of  diagnoses  that  are 
considered  complications  or 
comorbidities  (CCs).  We  developed  this 
list  using  physician  panels  to  include 
those  diagnoses  that,  when  present  as  a 
secondary  condition,  would  be 
considered  a  substantial  complication  or 
comorbidity.  In  previous  years,  we  have 
made  changes  to  the  standard  list  of 
CCs,  either  by  adding  new  CCs  or 
deleting  any  of  the  diagnosis  codes  on 
the  CC  list. 

In  the  September  1,  1995  final  rule  (60 
FR  45782),  we  added  diagnosis  code 
008.49  (Bacterial  enteritis)  to  the  CC  list. 
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In  response  to  a  request  firom  one 
commenter  that  we  also  add  diagnosis 
code  008.45  (Clostridium  difficile),  we 
stated  that  welvould  review  that  request 
as  part  of  our  I)RG  analysis  for  FY  1997. 
We  have  reevaluated  diagnosis  code 
008.45  as  well  jas  the  remainder  of  the 
"family"  of  co^es  assigned  to  the 
category  of  Intestinal  infections  due  to 
other  specified  bacteria  (008.41,  008.42, 
008.43,  008.44J  008.46,  and  008.47).  Oiu 
analysis  show^  that  all  of  these 
diagnoses,  wh#n  present  as  a  secondary 
condition,  do  fead  to  higher  resource 
use.  Therefore,  we  proposed  to  add  the 
following  diagjiosis  codes  to  the  CC  list: 

008.41  Intestinal  infections  due  to 
staphylococcus 

008.42  Intestinal  infections  due  to 
pseudomon^s 

008.43  Intestinal  infections  due  to 
Campylobacter 

008.44  Intestinal  infections  due  to 
yersinia  ent^rocolitica 

008.45  Intestinal  infections  due  to 
Clostridium  difficile 

008.46  Intestinal  infections  due  to 
other  anaerobes 

008.47  Intestinal  infections  due  to 
other  gram-rtegative  bacteria 

These  diagntKes  would  be  considered 
CCs  for  any  principal  diagnosis  not 
shown  in  Tablb  6f,  Additions  to  the  CC 
Exclusions  Lisjt  (see  discussion  of  CC 
Exclusions  list  in  section  V  of  the 
addendum  below). 

This  same  commenter  also  requested 
that  we  add  th^  following  codes  to  the 
CC  list:  j 

331.0    Alzheimer's  disease 
423.9    Unspecified  disease  of  the 

pericardiumi 
348.5    Cerebral  edema 
333.4    Huntington's  chorea 
458.0    Orthogtatic  hypotension 
458.9    Hypotension,  not  otherwise 

specified 

Our  jmalysii  of  these  codes 
demonstrated  that  their  presence  as  a 
secondary  dia^osis  did  not 
significantly  a^d  to  the  resource  use  of 
the  case.  Therefore,  we  did  not  propose 
to  add  them  td  the  CC  list. 

Finally,  thejcommenter  suggested  that 
the  following  diagnoses  be  added  as 
cardiovasculaf  complications  for  DRG 
121  (Circulatci7  Disorders  with  AMI 
and  Cardiovascular  Complications, 
Discharged  A^ve): 

434. XX    Occlision  of  cerebral  arteries 
436    Acute,  out  ill-defined, 

cerebrovascular  disease 

Based  on  oyr  analysis,  charges 
associated  with  those  cases  were  indeed 
comparable  to  the  other  cases  assigned 
to  DRG  121.  I^owever,  when  we  sought 
the  advice  of  >ur  medical  specialists 


(physicians  who  work  directly  for  or 
under  contract  with  HCFA),  they 
strongly  opposed  adding  these  codes  to 
the  list  of  conditions  for  DRG  121  based 
on  the  fact  that  these  are  not 
cardiovascular  complications. 
Therefore,  they  are  not  clinically  similar 
to  other  cases  assigned  to  this  DRG. 

Our  analysis  of  DRG  121  did  reveal  a 
large  variation  in  the  charges  and 
lengths  of  stay  within  this  DRG.  We 
believe  that  a  close  examination  of  the 
list  of  complicating  conditions  assigned 
to  DRG  121  is  needed.  Therefore,  we 
plan  to  perform  a  thorough  analysis  of 
the  cases  assigned  to  that  DRG  as  part 
of  our  DRG  analysis  agenda  for  FY  1998. 
In  the  meantime,  we  did  not  propose 
any  change  to  DRG  121. 

We  received  three  comments 
supporting  the  addition  of  the 
remainder  of  the  "family"  of  codes  for 
intestinal  infection  due  to  bacteria  to  the 
CC  list.  We  received  one  comment  in 
support  of  our  decision  not  to  add 
331.0,  423.9.  348.5,  333.4,  458.0,  and 
458.9  to  the  CC  list. 

Comment:  Two  commenters.requested 
that  we  reconsider  our  decision  not  to 
add  codes  434. xx  (Occlusion  of  cerebral 
arteries)  and  436  (Acute,  but  ill-defined, 
cerebrovascular  disease)  to  the  list  of 
conditions  that  are  designated 
cardiovascidar  complications  for 
assignment  to  DRG  121  (Circulatory 
Disorders  with  AMI  and  Cardiovascular 
Complications.  Discharged  Alive).  One 
commenter  noted  that  even  though 
these  diagnoses  are  not  cardiac  in 
nature,  they  are  vascular  complications. 
The  other  commenter  stated  that  there 
are  other  conditions  assigned  to  DRG 
121,  such  as  acute  renal  failure,  that  are 
not  strictly  cardiovascular  conditions. 
The  commenter  supports  our  decisions 
to  completely  review  DRG  121,  but 
believes  diagnosis  codes  434.xx  and  436 
should  be  added  this  year. 

Response:  As  explained  in  the 
proposed  rule  (61  FR  27449),  in  our 
initial  analysis,  cases  assigned  to  DRG 
121  that  had  these  diagnpses  coded  as 
secondary  conditions  contained  charges 
that  were  indeed  comparable  to  the 
other  cases  assigned  to  DRG  121. 
However,  our  analysis  of  DRG  121  and 
the  list  of  cardiovascular  conditions 
revealed  large  variations  in  the  charges 
and  lengths  of  stay  for  cases  within  this 
DRG.  Because  the  diagnoses  associated 
with  codes  434.xx  and  436  are  not 
strictly  cardiovascular  in  nature,  we 
believe  the  better  course  would  be  to  do 
a  comprehensive  review  of  DRG  121, 
including  considering  adding  additional 
diagnosis  as  complicating  conditions. 
We  will  address  these  issues  as  part  of 
our  DRG  analysis  agenda  for  FY  1998. 


b.  CC  Exclusions  List.  In  the 
September  1, 1987  final  notice 
concerning  changes  to  the  DRG 
classification  system  (52  FR  33143),  we 
modified  the  GROUPER  logic  so  that 
certain  diagnoses  included  on  the 
standard  list  of  CCs  would  not  be 
considered  a  valid  CC  in  combination 
with  a  particular  principal  diagnosis. 
Thus,  we  created  the  CC  Exclusions 
List.  We  made  these  changes  to  preclude 
duplicative  coding  or  inconsistent 
coding  firom  being  treated  as  CCs,  and  to 
ensure  that  cases  are  appropriately 
classified  between  the  complicated  and 
uncomplicated  DRGs  in  a  pair. 

In  the  May  19, 1987  proposed  notice 
concerning  changes  to  the  DRG 
classification  system  (52  FR  18877),  we 
explained  that  the  excluded  secondary 
diagnoses  were  established  using  the 
following  five  principles: 

•  Chronic  and  acute  manifestations  of 
the  same  condition  should  not  be 
considered  CCs  for  one  another  (as 
subsequently  corrected  in  the 
September  1, 1987  final  notice  (52  FR 
33154)). 

•  Specific  and  nonspecific  (that  is. 
not  otherwise  specified  (NOS)) 
diagnosis  codes  for  a  condition  should 
not  be  considered  CCs  for  one  another. 

•  Conditions  that  may  not  co-exist, 
such  as  partial/total.  uniIateralA)ilateral. 
obstructed/ unobstructed,  and  benign/ 
malignant,  should  not  be  considered 
CCs  for  one  another. 

•  The  same  condition  in  anatomically 
proximal  sites  should  not  be  considered 
CCs  for  one  another. 

•  Closely  related  conditions  should 
not  be  considered  CCs  for  one  another. 

The  creation  of  the  CC  Exclusions  List 
was  a  major  project  involving  hundreds 
of  codes.  The  FY  1988  revisions  were 
intended  to  be  only  a  first  step  toward 
refinement  of  the  CC  list  in  that  the 
criteria  used  for  eliminating  certain 
diagnoses  from  consideration  as  CCS 
were  intended  to  identify  only  the  most 
obvious  diagnoses  that  should  not  be 
considered  complications  or 
comorbidities  of  another  diagnosis.  For 
that  reason,  and  in  light  of  comments 
and  questions  on  the  CC  list,  we  have 
continued  to  review  the  remaining  CCs 
to  identify  additional  exclusions  and  to 
remove  diagnoses  from  the  master  list 
that  have  been  shown  not  to  meet  the 
definition  a  CC.  (See  the  September  30. 
1988  final  rule  for  the  revisions  made 
for  the  discharges  occurring  in  FY  1989 
(53  FR  38485);  the  September  1. 1989 
final  rule  for  the  FY  1990  revisions  (54 
•FR  36552);  the  September  4. 1990  final 
rule  for  the  FY  1991  revisions  (55  FR 
36126);  the  August  30, 1991  final  rule 
for  the  FY  1992  revision  (56  FR  43209); 
the  September  1, 1992  final  rule  for  the 
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FY  1993  revisions  (57  FR  39753);  the 
September  1, 1993  final  rule  for  the  FY 

1994  revisions  (58  FR  46278);  the 
September  1, 1994  final  rule  for  the  FY 

1995  revisions  (59  FR  45334);  and  the 
September  1, 1995  rule  for  the  FY  1996 
revisions  (60  FR  45782).) 

The  proposed  rule  reflected  a  limited 
revision  of  the  CC  Exclusions  List  to 
take  into  account  the  changes  that  will 
be  made  in  the  ICE)-9-CM  diagnosis 
coding  system  effective  October  1, 1996, 
as  well  as  the  proposed  CC  changes 
described  above.  (See  section  II.B.8, 
below,  for  a  discussion  of  ICD-9-CM 
changes.)  These  changes  are  being  made 
in  accordance  with  the  principles 
established  when  we  created  the  CC 
Exclusions  List  in  1987. 

The  changes  discussed  above  have 
been  added  to  Table  6g,  Additions  to  the 
CC  Exclusions  List,  in  section  V  of  the 
addendum  to  this  final  rule. 

Table  6g  and  6h  in  section  V  of  the 
addendum  to  this  final  rule  contain  the 
revisions  to  the  CC  Exclusions  List  that 
will  be  effective  for  discharges  occurring 
on  or  after  October  1, 1996.  Each  table 
shows  the  principal  diagnoses  with  final 
changes  to  the  excluded  CCs.  Each  of 
these  principal  diagnoses  is  shown  with 
an  asterisk,  and  the  additions  or 
deletions  to  the  CC  Exclusions  List  are 
provided  in  an  indented  column 
immediately  following  the  affected 
principal  diagnosis. 

CCs  that  are  added  to  the  list  are  in 
Table  6g— Additions  to  the  CC 
Exclusions  List.  Beginning  with 
discharges  on  or  after  October  1, 1996, 
the  indented  diagnoses  will  not  be 
recognized  by  the  GROUPER  as  valid 
CCs  for  the  asterisked  principal 
diagnosis. 

CCs  that  are  deleted  from  the  list  are 
in  Table  6h — Deletions  from  the  CC 
Exclusions  List.  Beginning  with 
discharges  on  or  after  October  1, 1996, 
the  indented  diagnoses  will  be 
recognized  by  the  GROUPER  as  valid 
CCs  for  the  asterisked  principal 
diagnosis. 

Copies  of  the  original  CC  Exclusions 
List  applicable  to  FY  1988  can  be 
obtained  for  the  National  Technical 
Information  Service  (NTIS)  of  the 
Department  of  Commerce.  It  is  available 
in  hard  copy  for  $92.00  plus  $6.00 
shipping  and  handling  and  on 
microfiche  for  $20.50,  plus  $4.00  for 
shipping  and  handling.  A  request  for  the 
FY  1988  CC  Exclusions  List  (which 
should  include  the  identification 
■accession  number,  (PB)  88-133970) 
should  be  made  to  the  following 
address:  National  Technical  Information 
Service;  United  States  Department  of 
Commerce;  5285  Port  Royal  Road; 


Springfield,  Virginia  22161;  or  by 
calling  (703)  487-4650. 

Users  should  be  aware  of  the  fact  that 
all  revisions  to  the  CC  Exclusions  List 
(FYs  1989. 1990, 1991, 1992, 1993, 
1994, 1995,  and  1996)  and  those  in 
Tables  6g  and  6h  of  this  dociunent  must 
be  incorporated  into  the  list  purchased 
from  NTIS  in  order  to  obtain  the  CC 
Exclusions  List  applicable  for 
discharges  occurring  on  or  after  October 
1,  1996. 

Alternatively,  the  complete 
documentation  of  the  GROUPER  logic, 
including  the  current  CC  Exclusions 
List,  is  available  from  3M/Health 
Information  Systems  (HIS),  which  under 
contract  with  HCFA,  is  responsible  for 
updating  and  maintaining  the 
GROUPER  program.  The  current  DRG 
Definitions  Manual,  Version  13.0,  is 
available  for  $195.00,  which  includes 
$15.00  for  shipping  and  handUng. 
Version  14.0  of  this  manual,  which  will 
include  the  final  FY  1997  DRG  changes, 
will  be  available  in  October  1996  for 
$195.00.  These  manuals  may  be 
obtained  by  writing  3M/HIS  at  the 
following  address:  100  Barnes  Road; 
Wallingford,  Connecticut  06492;  or  by 
calling  (203)  949-0303.  Please  specify 
the  revision  or  revisions  requested. 

8.  Review  of  Procedure  Codes  in  DRGs 
468,  476,  and  477 

Each  year,  we  review  cases  assigned 
to  DRG  468  (Extensive  OR  Procedure 
Unrelated  to  Principal  Diagnosis),  DRG 
476  (Prostatic  OR  Procedure  Unrelated 
to  Principal  Diagnosis),  and  DRG  477 
(Nonextensive  OR  Procedure  Unrelated 
to  Principal  Diagnosis)  in  order  to 
determine  whether  it  would  be 
appropriate  to  change  the  procedures 
assigned  among  these  DRGs. 

DRGs  468,  476,  and  477  are  reserved 
for  those  cases  in  which  none  of  the  OR 
procedures  performed  is  related  to  the 
principal  diagnosis.  These  DRGs  are 
intended  to  capture  atypical  cases,  that 
is,  those  cases  not  occurring  with 
sufficient  frequency  to  represent  a 
distinct,  recognizable  clinical  group. 
DRG  476  is  assigned  to  those  discharges 
in  which  one  or  more  of  the  following 
prostatic  procedures  are  performed  and 
are  unrelated  to  the  principal  diagnosis: 
60.0    Incision  of  prostate 
60.12    Open  biopsy  of  prostate 
60.15    Biopsy  of  periprostatic  tissue 
60.18    Other  diagnostic  procedures  on 

prostate  and  periprostatic  tissue 
60.21    Transurethral  prostatectomy 
60.29    Other  transurethral 

prostatectomy 
60.61    Local  excision  of  lesion  of 

prostate 
60.69    Prostatectomy  NEC 
60.81     Incision  of  periprostatic  tissue 


60.82    Excision  of  periprostatic  tissue 

60.93  Repair  of  prostate 

60.94  Control  of  (postoperative) 
hemorrhage  of  prostate 

60.95  Transurethral  balloon  dilation  of 
the  prostatic  urethra 

60.99    Other  operations  on  prostate 
All  remaining  OR  procedures  are 
assigned  to  DRGs  468  and  477.  with 
DRG  477  assigned  to  those  discharges  in 
which  the  only  procedures  performed 
are  nonextensive  procedures  that  are 
unrelated  to  the  principal  diagnosis. 
The  original  list  of  the  ICD-9-CM 
procedure  codes  for  the  procedures  we 
consider  nonextensive  procedures  if 
performed  with  an  unrelated  principal 
diagnosis  was  published  in  Table  6c  in 
section  IV  of  the  addendum  to  the 
September  30,  1988  final  rule  (53  FR 
38591).  As  part  of  the  final  rules 
published  on  September  4,  1990.  August 
30. 1991,  September  1. 1992,  September 
1, 1993.  September  1, 1994,  and 
September  1. 1995.  we  moved  several 
other  procedures  from  DRG  468  to  477. 
(See  55  FR  36135.  56  FR  43212.  57  FR 
23625.  58  FR  46279.  59  FR  45336. and 
60  FR  45783.  respectively.) 

a.  Adding  Procedure  Codes  to  MDCs. 
We  annually  conduct  a  review  of 
procedures  producing  DRG  468  or  477 
assignments  on  the  basis  of  volume  of 
cases  in  these  DRGs  with  each 
procedure.  Our  medical  consultants 
then  identify  those  procedures 
occurring  in  conjunction  with  certain 
principal  diagnoses  with  sufficient 
ft^quency  to  justify  adding  them  to  one 
of  the  surgical  DRGs  for  the  MDC  in 
which  the  diagnosis  falls.  This  year's 
review  did  not  identify  any  necessary 
changes;  therefore,  we  did  not  propose 
to  move  any  procedures  from  DRG  468 
or  DRG  477  to  one  of  the  surgical  DRGs. 

b.  Reassignment  of  Procedures  Among 
DRGs  468,  476.  and  477.  We  also 
reviewed  the  list  of  procedures  that 
produce  assignments  to  DRGs  468,  476, 
and  477  to  ascertain  if  any  of  those 
procedures  should  be  moved  from  one 
of  these  DRGs  to  another  based  on 
average  charges  and  length  of  stay. 
Generally,  we  move  only  those 
procedures  for  which  we  have  an 
adequate  number  of  discharges  to 
analyze  the  data.  Based  on  our  review 
this  year,  we  moved  one  procedure  from 
DRG  468  to  DRG  477. 

In  reviewing  the  list  of  OR  procedures 
that  produce  DRG  468  assignments,  we 
analyzed  the  average  charge  and  length 
of  stay  data  for  cases  assigned  to  that 
DRG  to  identify  those  procedures  that 
are  more  similar  to  the  discharges  that 
currently  group  to  either  DRG  476  or 
477.  We  identified  one  procedure, 
Closed  endoscopic  biopsy  of  lung  (code 
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33.27),  a  needle  biopsy,  that  is 
significantly  less  resource-intensive 
than  the  othei  procedures  assigned  to 
DRG  468.  Therefore,  we  proposed  to 
move  procedure  code  33.27  to  the  list  of 
procedures  th  at  result  in  assigrunent  to 
DRG  477. 

In  reviewin  i  the  list  of  procedures 
assigned  to  DRG  477,  we  did  not 
identify  any  procedures  that  should  he 
assigned  to  either  DRG  468  or  476.  We 
did,  however,]  identify  the  following 


procedures 
reassigned 
designation: 
08.81    Linea 
eyelid  or  e 


at  we  believe  should  be 
an  OR  to  a  non-OR 


I  repair  of  laceration  of 
ebrow 

08.82  Repaid  of  laceration  involving 
lid  margin,  partial-thickness 

08.83  Other  tepair  of  laceration  of 
eyelid,  partjal-thickness 

08.84  Repaif  of  laceration  involving 
lid  margin,  full-thickness 

08.85  Otherprepair  of  laceration  of 
eyelid,  full-jthickness 

08.86  Lowei)  eyelid  rhytidectpmy 

08.87  Uppeit  eyelid  rhytidectomy 
08.89    Other  leyelid  repair 

Our  analyse  of  the  data  associated 
with  these  eyflid  repair  procedures 
leads  us  to  conclude  that  the  procedures 
are  performed  following  accidental 
injury  or  fallsj  incurred  while  the 
patient  is  in  tl  le  hospital.  These 
procedures,  v  hich  are  normally 
performed  at  )edside  and  do  not 
necessitate  a  I  rip  to  the  operating  room, 
are  significan  ly  less  resource-intensive 
than  other  procedures  designated  as  OR 
procedtues.  T  herefore,  we  proposed  to 
change  the  pr  jcedures  from  OR  to  non- 
OR  procedures.  We  noted  that  these 
procedures  ai^  assigned  to  surgical 
DRGs  in  MDGs  2,  9,  21,  22,  and  24.  With 
this  change,  c  ases  in  which  procedure 
codes  08.81  tl  irough  08.89  are  the  only 
OR  procedure  codes  listed  would  no 
longer  be  assi  pied  to  a  surgical  DRG. 

Comment: '  Ve  received  two  comments 
that  generally  supported  our  proposal  to 
move  procedure  code  33.27  to  the  list  of 
procedures  tli  at  result  in  assignment  to 
DRG  477.  Hoi  i^ever,  one  of  the 
coramenters  i  ras  concerned  because  this 
code  also  inc  udes  transbronchial  lung 
biopsy.  The  c  ammenter  believes  that 
transbronchi£  1  lung  biopsy  is  a  high-risk 
procedure  an^  1  questions  whether  this 
would  be  con  sidered  a  nonextensive 
procedure. 

Response:  1  n  analyzing  the  procedures 
that  produce  assignments  to  each  of 
DRG  468,  476 ,  and  477  for  possible 
reassignment!  we  evaluate  average 
charges  and  Ifengths  of  stay.  The  cases  in 
DRG  468  witl  procedure  code  33.27  are 
significantly  less  resource-intensive 
than  the  oth^  procedures  assigned  to 


DRG  468,  and  more  closely  resemble  the 
average  charge  and  length  of  stay  for 
procedures  classified  to  DRG  477. 
Although  transbronchial  lung  biopsy 
may  be  a  more  difficult  procedure  to 
perform  than  other  procedures  assigned 
to  33.27,  we  do  not  know  how  many  of 
these  cases  are  actually  assigned  to  DRG 
468,  that  is,  how  many  times  this 
procediKe  is  performed  for  an  unrelated 
principal  diagnosis.  It  is  possible  that 
the  lower  charges  associated  with  closed 
endoscopic  biopsy  of  lung  cases  in  DRG 
468  do  not  include  many  transbronchial 
"  lung  biopsy  cases.  We  also  note  that  in 
MDC  4,  procedure  code  33.27  is  not 
assigned  to  the  major  procedures  DRG 
(DRG  75).  In  any  case,  our  data  support 
the  reclassification  of  these  procedures 
to  DRG  477.  Therefore,  we  are 
reassigning  procedure  code  33.27  £rom 
DRG  468  to  DRG  477,  as  proposed. 

Comment:  We  received  four 
comments  regarding  our  proposal  to 
designate  procedure  code  category 
"other  repair  of  eyeUd"  (codes  08.81 
through  08.89)  as  non-OR.  Two 
commenters  supported  our  decision, 
although  one  of  those  commenters 
stated  that  even  though  these 
procedures  may  not  require  an  operating 
room,  they  may  require  a  specialist.  One 
commenter  requested  that  we  consider 
designating  these  eyelid  repair  codes  as 
non-OR  procedures  that  affect  DRG 
assignment  when  the  procedure  is  the 
only  one  performed  in  connection  with 
a  related  principal  diagnosis.  The  fourth 
commenter  understood  that  our  reason 
for  making  this  change  had  to  do  with 
our  belief  that  many  of  these  injuries  are 
sustained  during  hospital  stays.  That 
commenter  believes  that  the  causes 
surrounding  the  injury  are  not 
necessarily  indicative  of  the  nature  of 
the  services  furnished  or  the  procedures 
performed  and  that  we  should  not  make 
this  change  unless  we  reviewed  the 
resources  consumed  delivering  these 
services. 

Response:  Our  proposal  to  change  the 
OR  designation  for  these  procedures 
was  not  based  on  where  the  injuries 
were  incurred.  Rather,  we  based  the 
decision  on  our  analysis  of  claims  data 
as  part  of  our  annual  review  of 
procedures  that  result  in  assignment  to 
DRGs  468,  476,  and  477,  and  on  the 
clinical  opinions  of  our  physician    - 
consultants.  Gases  in  which  08.81  was 
coded  as  the  only  OR  procedure, 
unrelated  to  the  principal  diagnosis, 
were  the  second  most  frequently 
assigned  to  DRG  477.  Our  evaluation  of 
the  average  charges  and  length  of  stay 
for  these  cases  was  the  deciding  factor 
in  our  proposal.  Both  of  these  statistics 
were  much  lower  for  the  eyelid  repair 
cases  than  the  average  case  assigned  to 


DRG  477.  In  addition,  the  opinion  of  our 
medical  staff  was  that  these  repairs 
would  not  normally  necessitate  a  trip  to 
the  OR,  even  if  they  are  performed  by 
a  specialist.  Because  there  are  so  many 
cases  of  eyelid  repair  performed  for 
unrelated  diagnoses,  we  speculated  that 
they  were  the  result  of  injuries 
sustained  while  the  patient  was  in  the 
hospital. 

Regarding  the  request  to  designate 
codes  08.81  through  08.89  as  non-OR 
procedures  that  affect  DRG  assignment 
in  the  MDGs  to  which  they  were 
previously  assigned,  we  analyzed  the 
FY  1995  MedPAR  file  cases  in  which 
one  of  these  codes  is  assigned  to  DRG 
40  and  41  (Extraocular  Procedures 
Except  Orbit)  in  MDC  2  (Diseases  and 
Disorders  of  the  Eye)  and  DRG  268 
(Skin,  Subcutaneous  Tissue  and  Breast 
Plastic  Procedures)  in  MDC  9  (Disease 
and  Disorders  of  the  Skin,  Subcutaneous 
Tissue  and  Breast).  In  both  DRGs  40  and 
268  (no  cases  were  assigned  to  DRG  41 
in  FY  1995),  there  were  no  cases  in 
which  an  eyelid  repair  was  the  only 
related  procedure  coded.  That  is,  in 
every  case,  there  was  another  OR 
procediu"e  code  present  on  the  claim 
that  would  cause  it  to  be  assigned  to 
either  DRG  40  or  268.  This  means  that 
assignment  of  cases  to  these  DRGs  will 
not  be  affected  by  changing  the  OR 
designation  for  the  eyelid  repair  codes. 

9.  Changes  to  the  ICD-9-CM  Coding 
System 

As  discussed  above  in  section  II.B.l  of 
this  preamble,  the  ICI>-9-CM  is  a 
coding  system  that  is  used  for  the 
reporting  of  diagnoses  and  procedures 
performed  on  a  patient.  In  September 
1985,  the  ICD-9-CM  Coordination  and 
Maintenance  Committee  was  formed. 
This  is  a  Federal  interdepartmental 
committee  charged  with  the  mission  of 
maintaining  and  updating  the  ICD-9- 
CM.  That  mission  includes  approving 
coding  changes,  and  developing  errata, 
addenda,  and  other  modifications  to  the 
ICD-9-CM  to  reflect  newly  developed 
procedures  and  technologies  and  newly 
identified  diseases.  The  Committee  is 
also  responsible  for  promoting  the  use 
of  Federal  and  non-Federal  educational 
programs  and  other  communication 
techniques  with  a  view  toward 
standardizing  coding  applications  and 
upgrading  the  quality  of  the  system. 

The  Committee  is  co-chaired  by  the 
National  Center  for  Health  Statistics 
(NCHS)  and  HCFA.  The  NCHS  has  lead 
responsibility  for  the  ICI>-9-CM 
diagnosis  codes  included  in  Volume  1 — 
Diseases:  Tabular  List  and  Volume  2 — 
Diseases:  Alphabetic  Index,  while 
HCFA  has  lead  responsibility  for  the 
ICD-9-CM  procedure  codes  included  in 
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Volume  3 — Procedures:  Tabular  List 
and  Alphabetic  Index. 

The  Committee  encourages 
participation  in  the  above  process  by 
health-related  organizations.  In  this 
regard,  the  Committee  holds  public 
meetings  for  discussion  of  educational 
issues  and  proposed  coding  changes. 
These  meetings  provide  an  opportunity 
for  representatives  of  recognized 
.  organizations  in  the  coding  field,  such 
as  the  American  Health  Information 
Management  Association  (AHIMA) 
(formerly  American  Medical  Record 
Association  (AMRA)),  the  American 
Hospital  Association  (AHA),  and 
various  physician  specialty  groups  as 
well  as  physicians,  medical  record 
administrators,  health  information 
management  professionals,  and  other 
members  of  the  public  to  contribute 
ideas  on  coding  matters.  After 
considering  the  opinions  expressed  at 
the  public  meetings  and  in  writing,  the 
Committee  formulates 
recommendations,  which  then  must  be 
approved  by  the  agencies. 

The  Committee  presented  proposals 
for  coding  changes  at  public  meetings 
held  on  May  5  and  November  30, 1995, 
and  finalized  the  coding  changes  after 
consideration  of  comments  received  at 
the  meetings  and  in  writing  within  30 
days  following  the  November  1995 
meeting.  The  initial  meeting  for 
consideration  of  coding  issues  for 
implementation  in  FY  1998  was  held  on 
June  6, 1996.  Copies  of  the  minutes  of 
these  meetings  may  be  obtained  by 
writing  to  one  of  the  co-chairpersons 
representing  NCHS  and  HCFA.  We 
encoiuage  commenters  to  address 
suggestions  on  coding  issues  involving 
diagnosis  codes  to:  Donna  Pickett,  Co- 
Chairperson;  ICD-9-CM  Coordination 
and  Maintenance  Committee;  NCHS; 
Room  1100;  6525  Belcrest  Road; 
Hyattsville,  Maryland  20782.  Comments 
may  be  sent  by  E-mail  to: 
dfp4@nchlla.em.cdc.gov. 

Questions  and  comments  concerning 
the  procedure  codes  should  be 
addressed  to:  Patricia  E.  Brooks,  Co- 
Chairperson;  ICD-9-CM  Coordination 
and  Maintenance  Committee;  HCFA, 
Office  of  Hospital  Policy;  Division  of 
Prospective  Payment  System;  C5-06-27; 
7500  Security  Boulevard;  Baltimore, 
Maryland  21244-1850.  Comments  may 
be  sent  by  E-mail  to:  pbrooks@hcfa.gov. 

The  ICI>-9-CM  codes  changes  that 
have  been  approved  will  become 
effective  October  1, 1996.  The  new  ICD- 
9-CM  codes  are  listed,  along  with  their 
DRG  classifications,  in  Tables  6a  and  6b 
(New  Diagnosis  Codes  and  New 
Procedure  Codes,  respectively)  in 
section  V  of  the  addendum  to  this  final 
rule.  As  we  stated  above,  the  code 


numbers  and  their  titles  were  presented 
for  public  comment  in  the  ICI>-9-CM 
Coordination  and  Maintenance 
Committee  meetings.  Both  oral  and 
written  comments  were  considered 
before  the  codes  were  approved. 

Further,  the  Committee  has  approved 
the  expansion  of  certain  ICD-9-CM 
codes  to  require  an  additional  digit  for 
valid  code  assignment.  Diagnosis  codes 
that  have  been  replaced  by  expanded 
codes,  and  other  codes,  or  have  been 
deleted,  are  in  Table  6c  (Invalid 
Diagnosis  Codes).  The  procedure  codes 
that  have  been  replaced  by  expanded 
codes  or  have  been  deleted  are  in  Table 
6d  (Invalid  Procedure  Codes).  These 
invalid  diagnosis  and  procedure  codes 
will  not  be  recognized  by  the  GROUPER 
beginning  with  discharges  occurring  on 
or  after  October  1, 1996.  The 
corresponding  new  or  expanded  codes 
are  included  in  Tables  6a  and  6b. 
Revisions  to  diagnosis  and  procedure 
code  titles  are  in  Tables  6e  (Revised 
Diagnosis  Code  Titles)  and  6f  (Revised 
Procedure  Code  Titles),  which  also 
include  the  DRG  assignments  for  these 
revised  codes. 

Based  on  the  comments  received  and 
our  own  review,  we  have  corrected  a 
code  title  and  added  omitted  secondary 
DRG  assignments  to  several  codes  in 
Tables  6a  and  6b.  The  code  title 
corrected  is  995.59,  Other  child  abuse 
and  neglect.  The  codes  for  which  DRG 
changes  have  been  made  are  as  follows: 

•  In  Table  6a,  MDC  15  and  DRG  391 
were  added  to  752.51  and  752.52 
because  they  are  considered  "major 
problems"  in  this  DRG;  922.31,  922.32, 
and  922.33  were  modified  to  add  MDC 
24  and  DRGs  484,  485,  486,  and  487; 
and  MDC  15  and  DRGs  387  and  389 
were  added  to  998.11.  998.12,  998.13, 
998.51  and  998.59  because  they  are 
considered  "major  problems"  in  these 
DRGs. 

•  In  Table  6b,  DRG  303  was  added  to 
code  59.03. 

Comment:  One  commenter  supported 
the  creation  of  new  procedure  codes  for 
partial  cholecystectomies;  however,  the 
commenter  disagreed  with  their 
assignment  to  DRGs  193  and  194 
(Biliary  Tract  Procedures  except  only 
Cholecystectomy  with  or  without 
C.D.E.).  The  commenter  believes  that 
partial  cholecystectomy  (code  51.21)  is 
similar  to  cholecystectomy  (code  51.22) 
and  laparoscopic  partial 
cholecystectomy  (51.23)  is  similar  to 
laparoscopic  cholecystectomy  (51.24). 
Therefore,  procedure  codes  51.21  and 
51.23  should  be  assigned  to  the  same 
DRGs  as  51.22  and  51.24,  respectively. 

Response:  We  agree  with  the 
commenter.  Partial  cholecystectomies 
are  clinically  similar  to 


cholecystectomies  and  laparoscopic 
partial  cholecystectomies  are  clinically 
similar  to  laparoscopic 
cholecystectomies,  as  well  as  being 
similar  in  terms  of  resource  use. 
Therefore,  we  have  revised  Table  6b  to 
indicate  that  procedure  code  51.21  is 
assigned  to  DRGs  195  and  196 
(Cholecystectomy  with  C.D.E.)  and 
DRGs  197  and  198  (Cholecystectomy 
except  by  Laparoscope)  and  51.23  is 
assigned  to  DRGs  195  and  196  and  DRGs 
493  and  494  (Laparoscopic 
Cholecystectomy). 

Comment:  We  received  one  comment 
on  modifications  made  to  the  ICD-9- 
CM  codes  involving  psychiatric 
diagnoses.  The  commenter  had 
participated  in  the  ICD-9-CM 
Coordination  and  Maintenance 
Committee  meetings  and  had  submitted 
written  proposals  for  revisions.  The 
commenter  stated  that  although  the 
proposed  rule  listed  all  final  code 
revisions,  it  did  not  explain  the  final 
action  on  specific  proposals  or  why  that 
action  was  taken.  The  commenter 
suggested  that  this  information  be 
included  in  the  final  rule.  The 
commenter  also  objected  to  changing 
the  title  of  category  V61.1  from  "Marital 
Problems"  to  "Counseling  for  Marital 
and  Partner  Problems"  because  it 
narrows  the  use  of  the  category. 

Response:  The  National  Center  for 
Health  Statistics  (NCHS)  has  the  lead 
responsibility  for  maintaining  the 
diagnosis  part  of  ICD-9-CM.  As 
explained  above,  after  receiving 
comments  at  the  public  meetings  held 
by  the  Coordination  and  Maintenance 
Committee  and  reviewing  subsequent 
written  comments,  NCHS  proposes  final 
revisions  to  ICD-9-CM  diagnosis  codes. 
These  revisions  are  then  jointly 
approved  by  NCHS  and  HCFA.  The 
purpose  of  printing  the  final  codes  in 
the  Federal  Register  is  simply  to  notify 
the  public  and  solicit  comment  on  the 
proposed  DRG  classifications.  We 
recommend  that  the  commenter,  or  any 
other  interested  party,  contact  NCHS 
directly  to  discuss  the  final  codes.  If 
further  revisions  are  sought,  then  these 
can  be  handled  through  future  meetings 
of  the  Coordination  and  Maintenance 
Committee.  We  will  forward  the 
commenter's  concerns  on  category 
V61.1  to  NCHS  for  review. 

Comment:  One  commenter  supported 
the  ICD-9-CM  code  revisions  for 
October  1, 1996,  but  suggested  that  rules 
relating  to  the  sequencing  of  the  new 
code  V66.7,  Encounter  for  palliative 
care,  should  be  developed  prior  to  its 
use  beginning  on  October  1, 1996. 

Response:  We  agree  with  the 
commenter  that  medical  records 
technicians  and  administrators  will 
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need  advice  on  coding  this  diagnosis. 
Specific  directions  in  tlie  form  of  a  note 
within  the  tabular  section  of  the  ICD-9- 
CM  will  direct  the  coder  to  "code  first 
underlying  disepse"  when  coding  V66.7. 
The  NCHS  has  ^Iso  developed  an 
extensive  set  of  V  code  guidelines  that 
will  also  clarify  that  V66.7  should  be 
sequenced  secobd.  In  addition,  AHA 
routinely  includes  advice  on  the  use  of 
new  and  modified  codes  in  the  fourth 
quarter  issue  of  their  publication, 
Coding  Clinic  far  ICD-9-CM  Coding. 
This  year's  issu*  will  clarify  that  V66.7 
will  be  used  only  as  a  secondary 
diagnosis.  The  doding  advice  in  Coding 
Clinic  is  a  collaborative  effort  among 
HCFA.  NCHS.  AHA,  and  AHIMA. 
Information  on  erdering  Coding  Clinic 
can  be  obtained  from  the  following: 
American  Hospital  Association,  Central 
Office  on  ICD-9fCM,  One  North 
Frankhn,  Chicado,  IL  60606,  (312)  422- 
3366.  [ 

Comment:  Although  the  Committee 
made  no  revisions  to  the  pacemaker 
codes,  a  comme^ter  noted  that  there 
have  been  advai^es  in  pacemaker 
technology  that  taay  have  an  effect  on 
coding  and  DRG  classification.  One  new 
pacemaker  deviqe  functions  as  a  dual- 
chamber  pacemcjker  (procedure  code 
37.83)  but  has  odly  a  single  lead 
(procedure  codeJ37.71  or  37.73).  If  these 
pairs  of  codes  are  reported  on  a  claim, 
the  case  is  assigned  to  a  medical  DRG 
rather  than  DRG  ill5  or  116  (Permanent 
Cardiac  Pacemaker  Implant). 

Response:  Thif  coding  issue  was 
addressed  recentily  by  the  Editorial 
Advisory  Board  pf  the  Coding  Clinic  for 
ICD-9-CM.  Afteij  consultation  with  the 
manufacturer  of  me  new  pacemaker 
device,  the  Boar<|  decided  that,  although 
this  pacemaker  htas  a  single  lead,  it 

electrodes.  Therefore, 
the  insertion  of  t  lis  pacemaker  should 
be  coded  with  procedure  codes  37.83 
and  37.72  (dual  had  insertion).  If  a 
hospital  follows  his  coding  advice,  the 
case  will  be  class  ified  to  DRG  115  or 
116.  This  advice  will  be  included  in  an 
upcoming  issue  <if  Coding  Clinic.  We 


will  monitor  this 


situation  to  determine 


if  hospitals  are  following  this  coding 
advice  or  if  a  cha  [ige  in  the  DRG 
software  is  neces  >ary. 

C.  Recalibration  4>, 

We  used  the 
for  the  FY  1997 
for  FY  1996. 
final  rule  (60  FR 
recalibrated  the  ', 
data  for  Medicare 
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MedPAR  file, 
MedPAR  file.  Thi 
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on  fiilly-coded  diagnostic  and  surgical 
procedure  data  for  all  Medicare 
inpatient  hospital  bills. 

The  recalibrated  DRG  relative  weights 
are  constructed  from  FY  1995  MedPAR 
data,  based  on  bills  received  by  HCFA 
through  June  1996,  from  all  hospitals 
subject  to  the  prospective  payment 
system  and  short-term  acute  care 
hospitals  in  waiver  States.  The  FY  1995 
MedPAR  file  includes  data  for 
approximately  11.1  million  Medicare 
discharges. 

The  methodology  used  to  calculate 
the  DRG  relative  weights  from  the  FY 
1995  MedPAR  file  is  as  follows: 

•  All  the  claims  were  regrouped  using 
the  final  DRG  classification  revisions 
discussed  above  in  section  n.B  of  this 
preamble. 

•  Charges  were  standardized  to 
remove  the  effects  of  differences  in  area 
wage  levels,  indirect  medical  education 
costs,  disproportionate  share  payments, 
and  for  hospitals  in  Alaska  and  Hawaii, 
the  applicable  cost-of-living  adjustment. 

•  The  average  standardized  charge 
per  DRG  was  calculated  by  summing  the 
standardized  charges  for  all  cases  in  the 
DRG  and  dividing  that  amount  by  the 
number  of  cases  classified  in  the  DRG. 

•  We  then  eliminated  statistical 
outliers,  using  the  same  criteria  as  were 
used  in  computing  the  current  weights. 
That  is,  we  eliminated  all  cases  that  are 
outside  of  3.0  standard  deviations  from 
the  mean  of  the  log  distribution  of  both 
the  charges  per  case  and  the  charges  per 
day  for  each  DRG. 

•  The  average  charge  for  each  DRG 
was  then  recomputed  (excluding  the 
statistical  outliers)  and  divided  by  the 
national  average  standardized  charge 
per  case  to  determine  the  relative 
weight.  A  transfer  case  is  counted  as  a 
fraction  of  a  case  based  on  the  ratio  of 
its  length  of  stay  to  the  geometric  mean 
length  of  stay  of  the  cases  assigned  to 
the  DRG.  That  is,  a  5-day  length  of  stay 
transfer  case  assigned  to  a  DRG  with  a 
geometric  mean  length  of  stay  of  10  days 
is  counted  as  0.5  of  a  total  case. 

•  We  established  the  relative  weight 
for  heart  and  heart-lung,  liver,  and  lung 
transplants  (DRGs  103,  480,  and  495)  in 
a  manner  consistent  with  the 
methodology  for  all  other  DRGs  except 
that  the  transplant  cases  that  were  used 
to  establish  the  weights  were  limited  to 
those  Medicare-approved  heart,  heart- 
lung,  liver,  and  lung  transplant  centers 
that  have  cases  in  the  FY  1995  MedPAR 
file.  (Medicare  coverage  for  heart,  heart- 
lung,  liver,  and  lung  transplants  is 
limited  to  those  facilities  that  have 
received  approval  bom  HCFA  as 
transplant  centers.) 

•  Acquisition  cost  for  kidney,  heart, 
heart-lung,  liver,  and  lung  transplants 


continue  to  be  paid  on  a  reasonable  cost 
basis.  Unlike  other  excluded  costs,  the 
acquisition  costs  are  concentrated  in 
specific  DRGs  (DRG  302  (Kidney 
Transplant);  DRG  103  (Heart  Transplant 
for  heart  and  heart-lung  transplants); 
DRG  480  (Liver  Transplant);  and  DRG 
495  (Lung  Transplant)).  Because  these 
costs  are  paid  separately  from  the 
prospective  pajrment  rate,  it  is  necessary 
to  make  an  adjustment  to  prevent  the 
relative  weights  for  these  DRGs  from 
including  the  effect  of  the  acquisition 
costs.  Therefore,  we  subtracted  the 
acquisition  charges  from  the  total 
charges  on  each  transplant  bill  that 
showed  acquisition  charges  before 
computing  the  average  charge  for  the 
DRG  and  before  eliminating  statistical 
outliers. 

When  we  recalibrated  the  DRG 
weights  for  previous  years,  we  set  a 
threshold  of  10  cases  as  the  minimum 
number  of  cases  required  to  compute  a 
reasonable  weight.  We  proposed  to  use 
that  same  case  threshold  in  recalibrating 
the  DRG  weights  for  FY  1997.  For  this 
final  rule,  using  the  June  1996  FY  1995 
MedPAR  data  set,  there  are  37  DRGs 
that  contain  fewer  than  10  cases.  We 
computed  the  weights  for  the  37  low- 
voliune  DRGs  by  adjusting  the  FY  1996 
weights  of  these  DRGs  by  the  percentage 
change  in  the  average  weight  of  the 
cases  in  the  other  DRGs.  We  note  that 
the  FY  1996  weights  for  the  low-volume 
DRGs  were  recalculated  based  on  non- 
Medicare  data  we  acquired  from  19 
States.  This  was  the  first  update  of  the 
weights  since  they  were  initially 
calculated  for  FY  1984  based  on  data 
from  Maryland  and  Michigan.  For  a 
complete  description  of  this  process,  see 
the  September  1, 1995  final  rule  (60  FR 
45781). 

The  weights  developed  according  to 
the  methodology  described  above,  using 
the  DRG  classification  changes,  result  in 
an  average  case  weight  that  is  different 
from  the  average  case  weight  before 
recalibration.  Therefore,  the  new 
weights  are  normalized  by  an 
adjustment  factor,  so  that  the  average 
case  weight  after  recalibration  is  equal 
to  the  average  case  weight  before 
recalibration.  This  adjustment  is 
intended  to  ensure  that  recalibration  by 
itself  neither  increases  nor  decreases 
total  payments  under  the  prospective 
payment  system. 

Section  1886(d)(4)(C)(iii)  of  the  Act 
requires  that  beginning  with  FY  1991, 
reclassification  and  recalibration 
changes  be  made  in  a  manner  that 
assures  that  the  aggregate  payments  are 
neither  greater  than  nor  less  than  the 
aggregate  payments  that  would  have 
been  made  without  the  changes. 
Although  normalization  is  intended  to 
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achieve  this  effect,  equating  the  average 
case  weight  after  recalibration  to  the 
average  case  weight  before  recalibration 
does  not  necessarily  achieve  budget 
neutrality  with  respect  to  aggregate 
payments  to  hospitals  because  payment 
to  hospitals  is  affected  by  factors  other 
than  average  case  weight.  Therefore,  as 
we  have  done  in  past  years  and  as 
discussed  in  section  II.A.4.b.  of  the 
addendum  to  this  final  rule,  we  are 
making  a  budget  neutrality  adjustment 
to  assure  that  the  requirement  of  section 
1886(d)(4)(C)(iii)  of  the  Act  is  met. 

m.  Changes  to  the  Hospital  Wage  Index 

A.  Background 

Section  1886(d)(3)(E)  of  the  Act 
requires  that,  as  part  of  the  methodology 
for  determining  prospective  payments  to 
hospitals,  the  Secretary  must  adjust  the 
standardized  amounts  "for  area 
differences  in  hospital  wage  levels  by  a 
factor  (established  by  the  Secretary) 
reflecting  the  relative  hospital  wage 
level  in  the  geographic  area  of  the 
hospital  compared  to  the  national 
average  hospital  wage  level."  In 
accordance  with  the  broad  discretion 
conferred  by  this  provision,  we 
currently  define  hospital  labor  market 
areas  based  on  the  definitions  of 
Metropolitan  Statistical  Areas  (MSAs) 
(and  New  England  County  Metropolitan 
Areas),  issued  by  the  Office  of 
Management  and  Budget  (OMB).  In 
addition,  as  discussed  below,  we  adjust 
the  wage  index  to  take  into  account  the 
geographic  reclassification  of  hospitals 
in  accordance  with  sections 
1886(d)(8)(B)  and  1886(d)(10)  of  the  Act. 

Section  1886(d)(3)(E)  of  the  Act 
requires  that  the  wage  index  be  updated 
annually  beginning  CDctober  1, 1993. 
Furthermore,  this  section  provides  that 
the  Secretary  base  the  update  on  a 
survey  of  wages  and  wage-related  costs 
of  short-term,  acute  care  hospitals.  The 
survey  should  measure,  to  the  extent 
feasible,  the  earnings  and  paid  hours  of 
employment  by  occupational  category, 
and  must  exclude  the  wages  and  wage- 
related  costs  incurred  in  furnishing 
skilled  nursing  services. 

B.  FY  1997  Wage  Index  Update 

The  final  FY  1997  wage  index 
(effective  for  hospital  discharges 
occurring  on  or  after  October  1, 1996 
and  before  October  1, 1997)  is  based  on 
the  data  collected  from  the  Medicare 
cost  reports  submitted  by  hospitals  for 
cost  reporting  periods  beginning  in  FY 
1993  (the  FY  1996  wage  index  is  based 
on  FY  1992  wage  data).  We  used  the 
same  categories  of  data  that  were  used 
in  the  FY  1996  wage  index.  Therefore, 


the  FY  1997  wage  index  reflects  the 
following: 

•  Total  salaries  and  hours  firom  short- 
term,  acute  care  hospitals. 

•  Home  office  costs  and  hours. 

•  Fringe  benefits  associated  with 
hospital  and  home  office  salaries. 

•  Direct  patien^care  contract  labor 
costs  and  hours. 

•  The  exclusion  of  salaries  and  hours 
for  nonhospital  type  services  such  as 
skilled  nursing  facility  services,  home 
health  services,  or  other  subprovider 
components  that  are  not  subject  to  the 
prospective  payment  system. 

Finally,  we  are  making  a  minor 
revision  to  §412.63(s)(l)  to  state  clearly 
that  we  update  the  wage  index  annually 
as  required  by  section  1886(d)(3)(E)  of 
the  Act. 

Although  we  did  not  propose  any 
changes  in  the  reporting  of  hospital 
wage  index  data,  we  received  comments 
regarding  our  current  policies. 
(Comments  specifically  related  to  our 
policy  on  contract  labor  are  addressed 
below  in  section  III.D  of  this  preamble.) 

Comment:  We  received  several 
comments  concerning  the  treatment  of 
Medicare  Part  A  physician  salaries  in 
the  wage  index  calculation.  One 
commenter  stated  that  we  should 
immediately  exclude  all  of  these  costs, 
using  Worksheet  A-8-2  of  the  Medicare 
cost  report  to  identify  physician  Part  A 
costs.  Alternatively,  the  commenter 
suggested  that  we  should  include 
contracted  Part  A  physician  salaries  in 
those  States  where  hospitals  are 
prohibited  firom  employing  physicians. 
Two  other  commenters  suggested  we 
should  prepare  an  impact  analysis  of  the 
effects  of  the  exclusion  of  Part  A 
physician  salaries. 

Response:  As  stated  in  the  September 
1, 1994  final  rule  (59  FR  45355). 
effective  with  cost  reporting  periods 
begirming  on  or  after  October  1, 1994, 
we  revised  the  Medicare  cost  report  to 
provide  for  the  separate  reporting  of  all 
salary  costs  for  physicians  (including 
teaching  physicians),  interns  and 
residents,  and  certified  registered  nurse 
anesthetists.  After  evaluating  these  data, 
we  will  consider  appropriate  changes  in 
developing  the  FY  1999  wage  judex 
update. 

In  response  to  the  suggestion  that  we 
should  use  Worksheet  A-8-2  to 
expedite  our  evaluation  of  excluding 
physician  Part  A  salaries,  we  will 
explore  the  technical  feasibility  of  using 
the  data  from  that  worksheet.  Regarding 
the  suggestion  that  we  should  allow 
contracted  Part  A  physician  salaries  to 
be  included  in  the  wage  index 
calculation  in  those  States  that  do  not 
allow  hospitals  to  employ  physicians 
directly,  we  note  that,  if  we  were  to 


adopt  such  a  policy  it  would  not  be 
effective  until  hospitals'  FY  1997  cost 
reporting  periods.  Therefore,  the  data 
would  not  be  available  until  the  FY 
2001  wage  index.  Because  we  are 
already  collecting  data  that  would  allow 
us  to  exclude  all  physician  Part  A 
salaries  by  the  FY  1999  wage  index,  we 
are  not  adopting  this  comment. 

With  respect  to  the  comments  that  we 
should  prepare  an  analysis  of  the  impact 
on  the  wage  index  of  excluding  Part  A 
physician  salaries,  any  such  analysis  is, 
of  course,  contingent  upon  having 
reliable  data  to  analyze.  At  this  point, 
we  do  not  foresee  having  such  data  prior 
to  the  availability  of  hospitals'  FY  1995 
cost  reports. 

Comment:  A  commenter  stated  that 
the  wage  index  value  of  rural  hospitals 
with  swing-bed  programs  is  unfairly 
deflated  by  the  inclusion  of  the  lower 
salaries  related  to  skilled  nursing  level 
care  provided  to  patients  in  swing-beds. 
The  commenter  indicated  that  since 
hospitals  can  separately  identify  these 
salaries,  they  should  be  excluded  from 
total  salaries  to  be  consistent  with  the 
way  salaries  are  reported  for  hospitals 
witfiout  a  swing-bed  program. 

Response:  Salaries  related  to  skilled  - 
nursing  level  care  provided  to  patients 
in  swing-beds  are  not  reported 
separately  on  the  Medicare  cost  report. 
Salary  costs  for  swing-beds  are 
combined  with  those  for  general  adult 
and  pediatric  care  on  the  cost  report  at 
line  25  of  Worksheet  A.  Therefore,  it 
would  not  be  possible  under  the  current 
cost  report  format  to  remove  firom  the 
wage  index  calculation  these  costs  as  we 
do  for  direct  salaries  associated  with 
distinct  part  skilled  nursing  facilities 
and  units.  Furthermore,  given  the  nature 
of  the  swing-bed  program,  we  do  not 
believe  it  would  be  appropriate  to 
impose  on  hospitals  the  additional 
recordkeeping  requirements  that  would 
be  necessary  to  report  these  salaries. 

1.  Verification  of  Wage  Data  from  the 
Medicare  Cost  Report 

The  data  for  the  FY  1997  wage  index 
were  obtained  from  Worksheet  S-3,  Part 
H  of  the  Medicare  cost  report.  The  data 
file  used  to  construct  the  wage  index 
includes  FY  1993  data  submitted  to  the 
Hospital  Cost  Report  Information 
System  (HCRIS).  As  in  past  years,  we 
performed  an  intensive  review  of  the 
wage  data,  mostly  through  the  use  of 
edits  designed  to  identify  aberrant  data. 

In  the  proposed  rule,  we  discussed  in 
detail  our  review  of  the  wage  data  as 
well  as  the  process  that  hospitals  could 
use  to  verify  their  wage  data  and  submit 
requests  for  corrections  if  necessary  (61 
FR  27455).  To  be  reflected  in  the  final 
wage  index,  wage  data  corrections  had 
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to  be  reviewedl  verified,  and  transmitted 
to  HCFA  throu^  HCRIS  by  June  17, 

1996  (any  changes  after  this  date  are 
limited  to  errois  related  to  handling  the 
data,  as  described  below  in  section  ni.C 
of  this  preamble).  All  data  elements  that 
I'ailed  edits  ha^te  been  resolved  and  are 
reflected  in  thi|  final  rule. 

2.  Computation  of  the  Wage  Index 

As  noted  above,  we  are  basing  the  FY 

1997  wage  index  on  wage  data  reported 
on  the  nr  1993  cost  reports.  The  final 
wage  index  is  based  on  data  bom  5,231 
hospitals  paid  itnder  the  prospective 
payment  system  and  short-term  acute 
care  hospitals  in  waiver  States.  The 
method  used  to  compute  the  final  wage 
index  is  as  folio  ws: 

Step  1 — We  githered  data  fiT)m  each 
of  the  non-Fedefal  short-term,  acute  care 
hospitals  for  which  data  were  reported 
on  the  Worksheet  S-3,  Part  n  of  the 
Medicare  cost  report  for  the  hospital's 
cost  reporting  p>eriods  beginning  on  or 
after  October  1,  |l992  and  before  October 
1, 1993.  In  addition,  we  included  data 
from  a  few  hospitals  that  had  cost 
reporting  perioqs  beginning  in 
September  1992|  and  reported  a  cost 
reporting  period  exceeding  52  weeks. 
The  data  were  included  b^ause  no 
other  data  fi-om  hese  hospitals  would 
be  available  for '  he  cost  reporting  period 
described  above>  and  particular  labor 
market  areas  might  be  affected  due  to 
the  omission  of  i  hese  hospitals. 
However,  we  generally  describe  these 
wage  data  as  FY  1993  data. 

Step  2 — For  e4ch  hospital,  we 
subtracted  the  ejicluded  salaries  (that  is, 
direct  salaries  at  ributable  to  skilled 
nursing  facility  s  ervices,  home  health 
services,  and  other  subprovider 
'Components  not  subject  to  the 
prospective  payi  lent  system)  from  gross 
hospital  salaries  to  determine  net 
hospital  salaries.  To  determine  total 
salaries  plus  fringe  benefits,  we  added 
direct  patient  cai  e  contract  labor  costs, 
hospital  fringe  benefits,  and  any  home 
office  salaries  and  fringe  benefits 
reported  by  the  Y  ospital,  to  the  net 
hospital  salaries. 

Step  3 — For  ea  ::h  hospital,  we 
adjusted  the  tota  salaries  plus  fringe 
benefits  resulting  from  Step  2  to  a 
common  period  I  o  determine  total 
adjusted  wages. '  o  make  the  wage 
infiation  adjustment,  we  used  the 
percentage  chanj  e  in  average  hourly 
earnings  for  each]  30-day  increment  from 
October  14, 1992  through  September  15, 
^994,  for  hospita  industry  workers  from 
Standard  Industr  /  Classification  806, 
Bureau  of  Labor  I  ;tatistics  Employment 
and  Earnings  Bui  etin.  The  annual 
infiation  rates  usi  id  were  4.8  percent  for 
FY  1992,  3.6  pert  ent  for  FY  1993,  and 


2.7  percent  for  FY  1994.  The  inflation 
factors  used  to  inOate  the  hospital's  data 
were  based  on  the  midpoint  of  the  cost 
reporting  period  as  indicated  below. 

Midpoint  of  Cost  Reportikjg 
Period 


After 

Before 

Adjustment 
factor 

10/14/92 

11/15/92 

1.044482 

11/14/92 

12/15«2 

1.041408 

12/14/92 

01/15/93 

1.038343 

01/14/93 

02J^5/93 

1.035287 

02JW^3 

03/15/93 

1.032240 

03'1      2 

04/15/93 

1.029203 

OA'    d& 

05/15/93 

1.026174 

C3/14/93 

06/15/93 

1.023154 

06/14/93 

07/1 5«3 

1.020143 

07/14/93 

08/1 5«3 

1.017141 

08/14/93 

09/15/93 

1.014147 

09/14/93 

10/15«3 

1.011163 

10/14/93 

11/15/93 

1.008920 

11/14«3 

12/15«3 

1.006683 

12/14/93 

01/15«4 

1.004450 

01/14/94 

02/15/94 

1.002223 

02/14/94 

03/15/94 

1.000000 

03/14/94 

04/15/94 

0.997782 

04/14/94 

05/1 5«4 

0.995570 

05/14/94 

06/15/94 

0.993362 

06/14/94 

07/15/94 

0.991159 

07/14/94 

08/1 5«4 

0.988961 

08/14/94 

09/15/94 

0.986767 

For  example,  the  midpoint  of  a  cost 
reporting  period  beginning  January  1, 
1993  and  ending  December  31, 1993  is 
June  30, 1993.  An  inflation  adjustment 
factor  of  1.020143  would  be  applied  to 
the  wages  of  a  hospital  with  such  a  cost 
reporting  period.  In  addition,  for  the 
data  for  any  cost  reporting  period  that 
began  in  FY  1993  and  covers  a  period 
of  less  than  360  days  or  greater  than  370 
days,  we  annualized  the  data  to  reflect 
a  1-year  cost  report.  Annualization  is 
accomplished  by  dividing  the  data  by 
the  number  of  days  in  the  cost  report 
and  then  multiplying  the  resuUs  by  365. 

Step  4 — For  each  hospital,  we 
subtracted  the  reported  excluded  hours 
from  the  gross  hospital  hours  to 
determine  net  hospital  hours.  We 
increased  the  net  hours  by  the  addition 
of  any  direct  patient  care  contract  labor 
hours  and  home  office  hours  to 
determine  total  hours. 

Step  5 — As  part  of  our  editing 
process,  we  deleted  data  for  eight 
hospitals  for  which  we  lacked  sufficient 
documentation  to  verify  data  that  failed 
edits  because  the  hospitals  are  no  longer 
participating  in  the  Medicare  program 
or  are  in  bankruptcy  status.  We  retained 
the  data  for  other  hospitals  that  are  no 
longer  participating  in  the  Medicare 
program  because  these  hospitals 
reflected  the  relative  wage  levels  in  their 
labor  market  areas  during  their  FY  1993 
cost  reporting  period. 


Step  6 — Each  hospital  was  assigned  to 
its  appropriate  luban  or  rural  labor 
market  area  prior  to  any  reclassifications 
under  sections  1886(d)(B)(B)  or 
1886(d)(10)  of  the  Act.  Within  each 
urban  or  rural  labor  market  area,  we 
added  the  total  adjusted  wages  obtained 
in  Step  3  for  all  hospitals  in  that  area 
to  determine  the  total  adjusted  wages  for 
the  labor  market  area. 

Step  7— We  divided  the  total  adjusted 
wages  obtained  in  Step  6  by  the  siun  of 
the  total  hours  (from  Step  4)  for  all 
hospitals  in  each  labor  market  area  to 
determine  an  average  hourly  wage  for 
the  area. 

Step  8— We  added  the  total  adjusted 
wages  obtained  in  Step  3  for  all 
hospitals  in  the  nation  and  then  divided 
the  sum  by  the  national  sum  of  total 
hours  from  Step  4  to  arrive  at  a  national 
average  hourly  wage.  Using  the  data  as 
described  above,  the  national  average 
hoiu-ly  wage  is  $19.5533. 

Step  9 — For  each  urban  or  rural  labor 
market  area,  we  calculated  the  hospital 
wage  index  value  by  dividing  the  area 
average  hourly  wage  obtained  in  Step  7 
by  the  national  average  hourly  wage 
computed  in  Step  8. 

We  note  that  on  June  28, 1996,  0MB 
announced  the  designation  of  the 
Pocatello,  Idaho  MSA  comprising 
Bannock  County,  Idaho  and  the 
Jonesboro,  Arkansas  MSA  comprising 
Craighead  County,  Arkansas  and  the 
addition  of  Chester  County,  Tennessee 
to  the  Jackson,  Tennessee  MSA.  These 
changes  are  reflected  in  the  final  wage 
index. 

3.  Revisions  to  the  Wage  Index  Based  on 
Hospital  Redesignation 

Under  section  1886(d)(8)(B)  of  the 
Act,  hospitals  in  certain  rural  counties 
adjacent  to  one  or  more  MSAs  are 
considered  to  be  located  in  one  of  the 
adjacent  MSAs  if  certain  standards  are 
met.  Under  section  1886(d)(10)  of  the 
Act,  the  Medicare  Geographic 
Classification  Review  Board  (MGCRBj 
considers  applications  by  hospitals  for 
geographic  reclassification  for  purposes 
of  payment  under  the  prospective 
payment  system. 

The  methodology  for  determining  the 
wage  index  values  for  redesignated 
hospitals  is  applied  jointly  to  the 
hospitals  located  in  those  rural  counties 
that  were  deemed  urban  under  section 
1886(d)(8)(B)  of  the  Act  and  those 
hospitals  that  were  reclassified  as  a 
result  of  the  MGCRB  decisions  under 
section  1886(d)(10)  of  the  Act.  Section 
1886(d)(8)(C)  of  the  Act  provides  that 
the  application  of  the  wage  index  to 
redesignated  hospitals  is  dependent  on 
the  hypothetical  impact  that  the  wage 
data  from  these  hospitals  would  have  on 
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the  wage  index  value  for  the  area  to 
which  they  have  been  redesignated. 
Therefore,  as  provided  in  section 
1886(d)(8)(C)  of  the  Act,  the  wage  index 
values  were  determined  by  considering 
the  following: 

•  If  including  the  wage  data  for  the 
redesignated  hospitals  reduces  the  MSA 
wage  index  value  by  1  percentage  point 
or  less,  the  MSA  wage  index  value 
determined  exclusive  of  the  wage  data 
for  the  redesignated  hospitals  applies  to 
the  redesignated  hospitals. 

•  If  including  the  wage  data  for  the 
redesignated  hospitals  reduces  the  wage 
index  value  for  the  area  to  which  the 
hospitals  are  redesignated  by  more  than 
1  percentage  point,  the  hospitals  that  are 
redesignated  are  subject  to  the  wage 
index  value  of  the  area  that  results  from 
including  the  wage  data  of  the 
redesignated  hospitals  (the  "combined" 
wage  index  value).  However,  the  wage 
index  value  for  the  redesignated 
hospitals  cannot  be  reduced  below  the 
wage  index  value  for  the  rural  areas  of 
the  State  in  which  the  hospitals  are 
located. 

•  If  including  the  wage  data  for  the 
redesignated  hospitals  increases  the 
MSA  wage  index  value,  the  MSA  and 
the  redesignated  hospitals  receive  the 
combined  wage  index  value. 

•  Rural  areas  whose  wage  index 
values  would  be  reduced  by  excluding 
the  data  for  hospitals  that  have  been 
redesignated  to  another  area  continue  to 
have  their  wage  index  calculated  as  if 
no  redesignation  had  occurred.  Those 
rural  areas  whose  wage  index  values 
increase  as  a  result  of  excluding  the 
wage  data  for  the  hospitals  that  have 
been  redesignated  to  another  area  have 
their  wage  indexes  calculated  exclusive 
of  the  redesignated  hospitals. 

•  The  wage  index  value  for  an  urban 
area  is  calculated  exclusive  of  the  wage 
data  for  hospitals  that  have  been 
reclassiBed  to  another  area.  However, 
geographic  reclassiHcation  may  not 
reduce  the  wage  index  for  an  urban  area 
below  the  Statewide  rural  average, 
provided  the  wage  index  prior  to 
reclassification  was  greater  than  the 
Statewide  rural  wage  index  value. 

•  A  change  in  classification  of 
hospitals  from  one  area  to  another  may 
not  result  in  the  reduction  in  the  wage 
index  for  any  urban  area  whose  wage 
index  is  below  the  rural  wage  index  for 
the  State.  This  provision  also  applies  to 
any  urban  area  that  encompasses  an 
entire  State. 

We  note  that,  except  for  those  rural 
areas  where  redesignation  would  reduce 
the  rural  wage  index  value,  and  those 
urban  areas  whose  wage  index  values 
are  already  below  the  rural  wage  index 
and  would  be  reduced  by 


redesignations,  the  wage  index  value  for 
each  area  is  computed  exclusive  of  the 
data  for  hospitals  that  have  been 
redesignated  from  the  area  for  purposes 
of  their  wage  index.  As  a  result,  several 
MSAs  listed  in  Table  4a  have  no 
hospitals  remaining  in  the  MSA.  This  is 
because  all  the  hospitals  originally  in 
these  MSAs  have  been  reclassified  to 
another  area  by  the  MGCRB.  These  areas 
receive  the  prereclassified  wage  index 
value.  The  prereclassified  wage  index 
value  will  apply  as  long  as  the  MSA 
remains  empty. 

The  final  wage  index  values  for  FY 
1997  are  shown  in  Tables  4a,  4b,  and  4c 
in  the  Addendum  to  this  final  rule.  The 
FY  1997  wage  index  values  incorporate 
all  hospital  redesignations  for  FY  1997, 
withdrawals  of  requests  for 
reclassification,  wage  index  corrections, 
appeals,  and  the  Administrator's  review 
process.  For  FY  1997,  385  hospitals  are 
redesignated  for  purposes  of  the  wage 
index  (hospitals  redesignated  under 
section  1886(d)(8)(B)  or  1886(d)(10)  of 
the  Act).  For  hospitals  that  are 
redesignated,  the  wage  index  values  are 
shown  in  Table  4c.  For  some  areas. 
Table  4c  shows  more  than  one  wage 
index  value.  This  occurs  when  hospitals 
from  more  than  one  State  are  included 
in  the  group  of  redesignated  hospitals, 
and  one  State  has  a  higher  Statewide 
rural  wage  index  value  than  the  wage 
index  value  otherwise  applicable  to  the 
redesignated  hospitals. 

Tables  4d  and  4e  list  the  average 
hourly  wage  for  each  labor  market  area, 
prior  to  the  redesignation  of  hospitals, 
based  on  the  FY  1993  wage  data.  In 
addition.  Table  3C  in  the  addendum  to 
this  final  rule  includes  the  adjusted 
average  hourly  wage  for  each  hospital 
based  on  the  FY  1993  data.  Hospitals 
should  use  the  average  hourly  wage 
published  in  this  final  rule  in  applying 
to  the  MGCRB  for  wage  index 
reclassifications  that  would  be  effective 
for  FY  1998.  The  MGCRB  will  use  the 
average  hourly  wage  published  in  the 
final  rule  to  evaluate  a  hospital's 
application  for  reclassification,  unless 
that  average  hourly  wage  is  later  revised 
in  accordance  with  the  wage  data 
correction  policy  described  in 
§  412.63(s)(2).  In  such  cases,  the  MGCRB 
will  use  the  most  recent  revised  data 
used  for  purposes  of  the  hospital  wage 
index. 

C.  Requests  for  Wage  Data  Corrections 

In  the  proposed  rule,  we  noted  that 
we  would  make  a  diskette  available  in 
mid-August  that  contained  the  wage 
data  used  to  construct,the  wage  index 
values  in  this  final  rule.  As  with  the 
diskette  made  available  in  March  1996, 
HCFA  made  the  August  diskette 


available  to  hospital  associations  and 
the  public.  (Please  note  that  this  data 
file  is  also  available  on  HCFA's  World- 
Wide  Web  page,  public  use  files  address 
(http://www.hcfa.gov/stats/stats.html).) 
This  file  is  made  available  only  for  the 
purpose  of  identifying  any  potential 
errors  made  by  HCFA  or  the 
intermediary  in  the  handling  of  the  final 
wage  data  that  result  from  the  process 
described  above,  not  for  the  initiation  of 
new  wage  data  correction  requests. 

In  ad£tion,  as  noted  above.  Table  3C 
in  the  Addendum  to  this  final  rule 
contains  each  hospital's  adjusted 
average  hourly  wage  used  to  construct 
the  wage  index  values.  A  hospital  can 
verify  its  average  hourly  wage  as 
reflected  on  its  cost  report  (after  taking 
into  account  any  adjustments  made  by 
the  intermediary),  by  dividing  the 
adjusted  average  hourly  wage  in  Table 
3C  by  the  applicable  wage  inflation 
adjustment  factors  as  set  forth  above  in 
Step  3  of  the  computation  of  the  wage 
index. 

As  noted  in  the  proposed  rule,  after 
mid-August,  we  will  make  changes  to 
the  hospital  wage  data  only  in  those 
very  limited  situations  involving  an 
error  by  the  intermediary  or  HCFA  that 
the  hospital  could  not  have  known 
about  before  its  review  of  the  August 
diskette.  Specifically,  after  that  point, 
neither  the  intermediary  nor  HCFA  will 
accept  the  following  types  of  requests  in 
conjunction  with  this  process: 

•  Requests  for  wage  data  corrections 
that  were  submitted  too  late  to  be 
included  in  the  data  transmitted  to  the 
HCRIS  system  on  or  before  June  17, 
1996. 

•  Requests  for  correction  of  errors 
made  by  the  hospital  that  were  not,  but 
could  have  been,  identified  during  the 
hospital's  review  of  the  March  1996 
data. 

•  Requests  to  revisit  factual 
determinations  or  policy  interpretations 
made  by  the  intermediary  or  HCFA 
during  the  wage  data  correction  process. 

If.  after  reviewing  the  data  in  the 
August  diskette  or  this  final  rule,  a 
hospital  believes  that  its  wage  data  are 
incorrect  due  to  a  fiscal  intermediary  or 
HCFA  error  in  the  entry  or  tabulation  of 
the  final  wage  data,  it  should  send  a 
letter  to  both  its  fiscal  intermediary  and 
HCFA.  The  letters  should  outline  why 
the  hospital  believes  an  error  exists  and 
provide  all  supporting  information. 
These  requests  must  be  received  by 
HCFA  and  the  intermediaries  no  later 
than  September  16, 1996.  We  have  set 
this  year's  deadline  one  week  earlier 
than  last  year's  deadline  because  we 
found  the  later  deadline  made  it 
difficult  to  evaluate  the  requests  and 
recalculate  the  wage  index  values  before 
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tlie  start  of  FY  1997  (that  is.  October  1. 
1996).  Requesjs  sent  to  HCFA  should  be 
sent  to:  Health  Care  Financing 
Administratioi,  Office  of  Hospital 
Policy,  Attention:  Stephen  Phillips, 
Technical  Ad\  isor,  Division  of 
Prospective  Pa  yment  System;  C5-06-27, 
7500  Security  Boulevard,  Baltimore, 
Maryland  212^4-1850.  Each  request 

nt  to  the  hospital's  fiscal 
he  intermediary  will 
upon  receipt,  and,  if  it 
hat  an  intermediary  or 
sts,  the  fiscal 
ill  notify  HCFA 


must  also  be 
intermediary, 
review  reques 
is  determined 
HCFA  error  e: 
intermediary 
immediately. 
We  believe 
process  descri 


le  wage  data  correction 
S>ed  above  and  in  the 
proposed  rule  provides  hospitals  with 
sufficient  opportunity  to  bring  errors 
made  during  tlie  preparation  of  the 
Worksheet  S-3J  to  the  intermediary's 
attention.  Moreover,  because  hospitals 
had  access  to  the  wage  data  in  mid- 
August,  they  lAijill  have  had  the 
opportunity  to  detect  any  data  entry  or 
tabulation  errors  made  by  the 
intermediary  of  HCFA  before  the 
implementation  of  the  FY  1997  wage 
index  on  Octoqer  1, 1996.  If  hospitals 
avail  themselves  of  this  opportunity,  the 
wage  index  implemented  on  October  1 
should  be  free  of  such  errors. 
Nevertheless,  in  the  unlikely  event  that 
such  errors  shquld  occur,  we  retain  the 
right  to  make  niidyear  changes  to  the 
wage  index  under  very  limited 
circumstances.! 

Specifically,  in  accordance  with 
§412.63(s)(2).  we  may  make  midyear 
corrections  to  tne  wage  index  only  in 
those  limited  circumstances  where  a 
hospital  can  shpw:  (1)  That  the 
intermediary  of  HCFA  made  an  error  in 
tabulating  its  d^ta,  and  (2)  that  the 
hospital  could  hot  have  known  about 
the  error,  or  did  not  have  an  opportunity 
to  correct  the  error,  before  the  beginning 
of  FY  1997  (that  is,  by  the  September  16, 
1996  deadline).  As  indicated  earlier, 
since  a  hospitaj  will  have  had  the 
opportunity  to  Verify  its  data,  and  the 
intermediary  will  notify  the  hospital  of 
any  changes,  we  do  not  foresee  any 
specific  circumstances  under  which 
midyear  corrections  would  be  made. 
However,  should  a  midyear  correction 
be  necessary,  tlje  wage  index  change  for 
the  affected  arep  will  be  effective 
prospectively  f^m  the  date  the 
correction  is  mide. 

Comment:  Oie  commenter 
commended  us  for  making  the  wage 
data  file  available  on  the  HCFA  home 
page.  The  comitienter  also  suggested 
that  the  file  be  updated  fi^uently  and 
include  such  aaditional  informadon  as 
the  MSA  name  where  the  hospital  is 
located,  the  applicable  inflation 


adjustment  factors,  and  the  MSA  to 
which  each  hospital  has  been 
reclassified  by  the  MGCRB,  if 
applicable. 

Hesponse:  The  wage  data  file  is 
currently  updated  twice  a  year,  in  mid- 
March  and  mid-August,  in  conjunction 
with  the  issuances  of  the  proposed  and 
final  rules  for  the  hospital  inpatient 
prospective  payment  systems.  This 
effort  is  very  labor  intensive,  and  since 
hospitals  are  able  to  submit  cost  reports 
throughout  the  year,  it  is  impractical  to 
update  the  wage  data  file  more 
frequently.  In  addition,  we  would  point 
out  that  the  intent  of  making  these  data 
available  is  primarily  to  provide 
hospitals  the  opportunity  to  verify  the 
data  used  in  the  calculation  of  their 
wage  index.  Updating  this  file  more 
frequently  is  not  necessary  to  fulfill  this 
primary  objective. 

Regarding  the  suggestion  to  include 
additional  information  on  the  wage  data 
file  that  we  make  available  to  the  public, 
we  note  that  the  suggested  data 
elements  are  not  necessary  for  the 
purpose  of  allowing  an  opportunity  for 
providers  to  verify  the  acciiracy  of  their 
wage  data.  We  note  that  we  publish  the 
MSA  names  and  inflation  adjustment 
factors  in  the  proposed  and  final  rules, 
and  the  MSAs  to  which  hospitals  are 
reclassified  can  be  found  on  the  PPS 
Payment  Impact  Public  Use  File, 
available  shortly  after  publication  of  the 
proposed  and  filial  rules. 

D.  Contract  Labor — Costs  Included  in 
the  Hospital  Wage  Index 

Our  policy  concerning  inclusion  of 
contract  labor  costs  for  purposes  of 
calculating  the  wage  index  has  evolved 
over  the  past  several  years.  Primarily, 
this  has  occurred  as  we  recognized  the 
role  of  contract  labor  in  meeting  special 
personnel  needs  of  many  hospitals.  In 
addition,  improvements  in  the  wage 
data  have  allowed  us  to  more  accurately 
identify  contract  labor  costs  and  hours. 
As  a  result,  effective  with  the  FY  1994 
wage  index,  we  included  the  costs  of 
direct  patient  care  contract  services  in 
the  wage  index  calculation.  Effective 
with  the  FY  1999  wage  index,  which 
will  use  data  from  FY  1995  cost  reports, 
we  will  begin  to  include  the  costs  and 
hours  of  certain  management  contract 
services. 

In  the  proposed  rule,  we  provided  a 
general  overview  of  the  issues  related  to 
including  contract  labor  costs  in  the 
wage  index  calculation  and  solicited 
comments  from  the  public  regarding 
further  expansion  of  the  types  of 
contract  labor  costs  included  in  the 
wage  index.  We  also  listed  nine  specific 
issues  on  which  we  were  seeking  public 
comment.  The  following  background 


material  is  identical  to  the  overview 
included  in  the  proposed  rule,  but  we 
believe  it  is  useful  as  a  reference  for 
responding  to  many  of  the  comments  we 
received. 

1.  Background 

In  the  May  9, 1990  proposed  rule  (55 
FR  19442),  we  reported  the  results  of  the 
1988  wage  index  survey  which 
collected,  among  other  information,  data 
on  the  costs  and  hours  associated  with 
direct  patient  care  contract  labor.  All 
prospective  payment  hospitals 
completed  the  wage  survey  for  their- cost 
reporting  periods  ending  in  calendar 
year  1988.  The  survey  data  indicated 
that  hospitals  had  difficulty  in  tracking 
and  recording  the  actual  hovus  worked 
associated  with  the  contract  labor.  In 
addition,  there  were  reporting 
inconsistencies.  For  example,  some 
hospitals  inappropriately  reported 
patient  care  services  furnished  directly 
by  physicians,  which  are  not  included 
in  the  wage  data  because  they  are  paid 
under  Medicare  Part  B  rather  than  Part 
A. 

In  the  May  9, 1990  proposed  rule,  we 
also  discussed  public  comments  we 
received  in  response  to  issues  we  raised 
related  to  including  contract  labor  costs 
in  the  wage  index.  Specifically,  in  the 
May  8. 1989  proposed  rule  (54  FR 
19647),  we  requested  comment  on  the 
following  issues: 

•  Should  the  wage  index  include  data 
on  contract  labor? 

•  Should  the  definition  of  contract 
services  in  the  wage  index  siu^ey  be 
expanded  to  include  services  indirectly 
related  to  patient  care,  such  as  billing  or 
housekeeping  services? 

A  majority  of  the  commenters 
supported  the  inclusion  of  contract 
services,  and  many  argued  for  the 
expansion  of  contract  labor  services  to 
include  indirect  patient  care  services. 
Those  opposed  to  including  contract 
services,  in  addition  to  some 
commenters  who  supported  including 
contract  service  costs,  were  concerned 
about  the  difficulty  of  acciu^tely 
tracking  and  recording  hours  worked  for 
all  types  of  contract  labor.  Other 
commenters  were  also  concerned  that  if 
a  hospital  contracts  for  services  from 
outside  its  labor  market  area,  the 
contract  wages  could  artificially 
increase  or  decrease  the  hospital's  area 
wage  index.  Based  on  the  comments  and 
the  overall  poor  quality  of  the  1988 
survey  data,  we  decided  to  exclude  all 
contract  labor  from  the  FY  1991  wage 
index. 

We  stated  that  we  would  continue  our 
analysis  of  contract  labor.  In  addition, 
we  announced  that  we  would  develop  a  . 
new  wage  index  survey  with  improved 
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instructions  and  auditing  criteria  to 
facilitate  the  inclusion  of  contract  labor 
in  future  wage  index  updates.  The  new 
survey,  Worksheet  S-3,  Part  II,  was 
included  in  the  hospital  cost  report 
effective  with  cost  reporting  periods 
beginning  on  or  after  October  1, 1989. 

The  Worksheet  S-3,  Part  II  consists  of 
detailed  information  for  use  in  the 
hospital  wage  index  including  contract 
labor  for  direct  patient  care  services.  In 
the  instructions  for  completing  this 
worksheet,  contract  labor  costs  and 
hours  were  limited  to  labor-related 
payments  and  hours  attributable  to 
direct  patient  care  contract  services, 
such  as  nursing  services.  Specifically, 
we  instructed  hospitals  to  exclude 
indirect  patient  care  contract  services 
(for  example,  management  and 
housekeeping  services),  nonlabor- 
related  expenses  (for  example, 
equipment  and  supplies),  and  any 
contract  services  for  which  labor-related 
payments  and  hours  could  not  be 
acciuBtely  determined. 

In  the  September  4, 1990  final  rule  (55 
FR  36036),  we  discussed  additional 
comments  we  received  on  the  contract 
labor  issue.  Those  commenters  who 
supported  the  inclusion  of  contract 
labor  stated  that  some  hospitals, 
especially  rural  hospitals,  are  dependent 
on  contract  labor  for  nursing  services, 
and  it  would  be  unfair  not  to  include 
these  wage  data.  Other  commenters 
requested  that  the  definition  of  contract 
labor  be  expanded  to  include  indirect 
patient  care  services. 

We  also  received  several  comments 
requesting  that  we  continue  to  exclude 
contract  labor  firom  the  wage  index. 
These  commenters  stated  that  the 
contract  labor  data  are  not  reliable 
because  of  the  difficulty  in  tracking  and 
reporting  hours  and  the  lack  of 
consistency  in  the  reporting  of  contract 
labor.  In  addition,  inclusion  of  nonlabor 
contract  costs  would  inappropriately 
drive  up  labor  costs,  and  contract  labor 
brought  in  from  outside  the  labor  market 
area  would  artificially  increase  or 
decrease  the  area  wage  index  value. 
Finally,  commenters  were  concerned 
that  contract  labor  costs  are  too  variable, 
temjjorary,  and  not  reflective  of  true 
wage  costs.  Therefore,  some  suggested 
that  contract  labor  should  not  be 
included  in  the  wage  index. 

The  FY  1994  wage  index,  which  was 
based  on  the  data  collected  on  the 
Worksheet  S-3,  Part  n,  was  the  first  to 
include  direct  patient  care  contract 
labor  costs.  In  making  the  decision  to 
include  these  costs,  we  analyzed 
hospitals'  FY  1990  data  to  determine  if 
it  was  sufficiently  complete  for 
inclusion  in  the  wage  index  calculation 
(see  the  May  26, 1993  proposed  rule  (58 


FR  30236)).  We  noted  that,  in  most  labor 
market  areas,  including  contract  labor  in 
the  wage  index  computation  had  little 
effect  on  the  average  hourly  wage.  We 
further  stated  that,  based  on  our  analysis 
of  the  data,  including  direct  patient  care 
contract  labor  would  more  accurately 
and  fairly  reflect  wage  levels  across 
hospitals  and  MSAs.  In  the  September 
1, 1993  final  rule,  we  also  responded  to 
comments  from  the  hospital  industry 
expressing  concern  that  we  did  not 
recognize  the  costs  of  certain  contract 
management  services  (58  FR  46296).  In 
particular,  many  rural  hospitals  stated 
they  were  either  unable  to  recruit  or 
afford  top  managers  such  as  hospital 
administrators  and  must  contract  for 
these  services. 

In  the  September  1, 1994  final  rule  (59 
FR  45355),  we  expanded  the  definition 
of  contract  labor  for  purposes  of 
determining  the  hospital  wage  index  to 
include  the  personnel  costs  and  hours 
associated  with  certain  contract 
management  personnel.  Contract 
management  services  would  be  limited 
to  individuals  working  in  the  top  four 
positions  in  the  hospital:  the  Chief 
Executive  Officer/Hospital 
Administrator,  Chief  Operating  Officer, 
Chief  Financial  Officer,  and  Nursing 
Administrator.  We  noted  that  while 
exact  titles  may  vary,  individuals 
should  be  performing  essentially  the 
same  duties  as  customarily  assigned 
these  management  positions. 

We  further  noted  that,  since  the  cost 
report  did  not  provide  at  that  time  for 
the  collection  of  management  contract 
data,  this  revised  definition  would  not 
be  effective  until  cost  reporting  periods 
beginning  on  or  after  October  1,  1994 
(FY  1995).  Hospitals  were  instructed  to 
continue  to  exclude  all  management 
contract  costs  and  hours  until  the  FY 
1995  data  were  reported  (these  data  will 
be  used  to  compute  the  FY  1999  wage 
index).  In  addition,  we  began  requiring 
hospitals  to  provide  descriptions  and 
aggregate  totals  for  all  management 
contracts  and  complete  details  on  all 
direct  patient  care  contracts  on  the  Form 
HCFA-339  (the  Provider  Cost  Report 
Reimbursement  Questionnaire).  A 
hospital  must  file  this  form  with  its 
corresponding  cost  report. 

We  continue  to  receive  requests  that 
we  expand  our  contract  labor  definition 
to  include  more  types  of  contract 
services  in  the  wage  index.  In  particular, 
we  have  been  asked  to  include  the  costs 
for  pharmacy  and  laboratory  services  on 
the  basis  that  these  services  are 
consistent  with  our  definition  of  direct 
patient  care  (see  the  September  1, 1995 
final  rule  (60  FR  45792)).  Others  have 
asked  that  we  expand  our  definition  to 
include  all  contracted  services,  both 


direct  and  indirect  patient  care  services, 
in  order  to  more  appropriately  calculate 
relative  hospital  wage  costs. 

We  have  limited  tne  contract  services 
that  are  included  in  the  wage  index  to 
direct  patient  care  services  and  specific 
management  services  for  several 
reasons.  First,  hospitals  reported 
difficulty  in  accurately  tracking  the 
hours  associated  with  contract  services, 
especially  for  off-site  facilities  that  serve 
more  than  one  hospital.  Second,  we  are 
concerned  about  the  contractor^  ability 
to  separate  nonlabor  costs  fromlabor 
costs.  We  believe  that  the  generally 
higher  costs  for  contract  labor  compared 
to  salaried  labor,  due  at  least  in  part  to 
the  added  costs  of  overhead  and 
supplies  not  separately  identified  in 
most  contracts,  may  distort  the  wage 
index.  Finally,  we  are  concerned  that  it 
is  difficult  to  remove  the  costs  and 
hours  for  services  such  as  legal  and 
accounting  from  total  management 
contracts. 

Our  goal  is  to  ensure  that  our  wage 
index  policy  continues  to  be  responsive 
to  the  changing  need  for  contract  labor, 
allowing  those  hospitals  that  must 
depend  on  contract  labor  to  supply 
needed  services  to  reflect  those  costs  in 
their  wage  data.  At  the  same  time, 
however,  we  wish  to  avoid  providing  an 
opportunity  for  hospitals  to  inflate  their 
average  hourly  wage  inappropriately  by 
including  nonlabor  contract  costs.  The 
advantage  of  our  approach  of  including 
only  contract  labor  costs  and  hours 
associated  with  direct  patient  care  and 
specific  management  services  is  that  it 
minimizes  distortions  in  the  wage  index 
that  are  due  to  a  hospital's  inability  to 
identify  and  exclude  nonlabor  costs. 
While  changes  to  the  wage  index  values 
are  made  in  a  budget  neutral  manner 
and  are  not  expected  to  affect  aggregate 
payments,  we  strive  for  policies  that  are 
equitable  for  all  hospitals. 

Finally,  due  to  the  4-year  time  lag 
between  the  cost  reporting  period  itself 
and  the  fiscal  year  when  data  for  that 
period  are  used  in  calculating  the  wage 
index,  it  is  important  that  we  anticipate 
any  need  to  change  our  policy  on 
contract  labor.  Therefore,  in  order  to 
formulate  the  most  responsive  and 
responsible  policy,  we  solicited 
comments  on  the  following  issues: 

•  To  what  extent  do  hospitals  rely  on 
the  use  of  contract  services? 

•  For  which  services  are  contracts 
typically  used? 

•  Can  hospitals  accurately  determine 
hours  related  to  contract  services? 

•  Can  hospitals  accurately  isolate 
labor-related  costs  from  nonlabor- 
related  costs? 

•  Should  the  contract  labor  definition 
be  expanded  to  include  contract 
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services  indirectly  related  to  patient 
care? 

•  If  contract  labor  remains  limited  to 
direct  patient  care,  what  categories  of 
services,  if  any,  in  addition  to  those 
identified  abovQ,  should  be  included? 

•  Would  the  Wage  index  more 
accurately  reflect  relative  wage  levels  if 
we  did  not  limit  contract  labor  to  direct 
patient  care  (generally  high  wage) 
services? 

•  Would  expanding  the  types  of 
contract  lybor  that  are  included  in  the 
wage  index  provide  less  incentive  to 
hospitals  to  keep  their  labor  costs  low, 
as  higher  labor  costs  may  result  in  a 
higher  wage  ind^x  value  for  that 
hospital  or  allow  it  to  reclassify  to  a 
labor  market  with  a  higher  wage  index? 

•  What  other  issues  should  oe 
considered  in  rekdsing  the  policy  for 
including  contract  labor  in  the  wage 
index? 


iOfjCoE 


2.  Discussion  of  pimments 

We  received  "&  individual  letters 
addressing  the  i^sue  of  contract  labor  in 
the  wage  index.  We  appreciate  the  time 
and  attention  of  all  of  the  commenters. 
The  information!  provided  has  already 
increased  our  understanding  of  the 
issue,  and  we  intend  to  include  in  our 
future  analyses  an  evaluation  of  many  of 
the  points  made  by  commenters.  The 
remainder  of  thil  section  discusses  the 
comments — first!  by  responding  to  the 
general  comments  we  received  and 
some  specific  policy  questions,  then 
summarizing  all  )of  the  responses  we 
received  to  die  (^estions  listed  above. 
Although  we  do  hot  respond  directly  to 
these  latter  comments,  Oiey  will  aid  us 
in  our  future  conjsideration  of  this  issue. 

Comment:  One  commenter  who 
represents  a  national  association  of 
health  systems  noted  that  most  of  the 
issues  raised  by  ^is  in  the  proposed  rule 
were  addressed  by  a  special  wage  index 
Medicare  Techn^l  Advisory  Group 
(MTAG)  work  grOup.  The  commenter 
stated  that  "(a)ft«r  considering  all  these 
issues  in  the  MTAG  work  group.  HCFA 
decided  to  limit  the  inclusion  of 
contract  labor  to  idirect  patient  care 
services.  This  was  because,  in  general, 
these  services  ar«  in  revenue  producing 
cost  centers  that  pave  higher  personnel 
costs  (such  as  nursing  services)  where 
the  treatment  of  contract  labor  in 
determining  the  >vage  index  would  have 
the  greatest  impalct  on  hospitals.  Also, 
these  areas  geneifilly  have  had  fewer 
problems  than  contract  services 
provided  in  the  overhead  departments 
where  average  parsonnel  costs  are 
lower.  Patient  cafe  contract  labor  is 
more  often  biliec^  on  an  hourly  rate,  and 
because  these  an  direct  patient  care 
services,  they  art  generally  performed 


by  personnel  working  on  the  hospital 
premises  and  therefore  include  less 
indirect  overhead  cost  from  the  contract 
organization.  On  the  other  hand, 
contract  labor  costs  related  to  overhead 
departments  normally  has  lower  average 
cost,  often  includes  more  indirect 
overhead,  and  often  the  related  hoiu^ 
are  not  available." 

Response:  We  appreciate  this 
commenter's  past  contributions  into  the 
development  of  our  contract  labor 
policies  and  believe  that  the  commenter 
has  presented  a  generally  correct 
characterization  of  our  rationale  for  oiu* 
cturent  policy  on  contract  labor  costs. 
However,  as  noted  above,  we  are 
concerned  that  our  policy  continue  to 
acauately  measure  wage  costs  in  a 
rapidly  changing  hospital  enviroiunent 
and,  therefore,  have  solicited  public 
input  into  our  futiue  policy 
considerations. 

Comment:  Several  commenters, 
including  ProPAC,  supported  the 
principle  that  all  contract  labor  costs 
should  be  included  in  calculating  the 
wage  index  if  they  would  have  been 
included  had  the  contract  workera  been 
employees  of  the  hospital;  but  the 
commenters  recognized  the  problems  of 
accurately  collecting  contract  labor 
costs.  The  Commission  suggested  that, 
in  light  of  the  increasing  importance  of 
adjusting  payments  to  reflect  input  price 
variations  in  multiple  settings  with  the 
accelerating  integration  of  health  care 
delivery,  a  need  exists  for  a  more 
comprehensive  strategy  for  obtaining 
geographic  input  price  data.  Finally, 
ProPAC  indicated  it  would  "be  pleased 
to  work  with  HCFA  staff  to  develop  and 
explore  feasible  approaches  to  a 
solution." 

Response:  We  agree  that,  in  principle, 
the  wage  index  should  measure  labor 
costs  across  hospitals  without  regard  to 
who  employs  the  workers  if  such  costs 
reflect  relative  wage  levels  and  can  be 
identified.  We  also  agree  that,  as  health 
care  delivery  becomes  more  integrated, 
so  do  the  labor  costs.  Of  course,  we  have 
increasingly  been  concerned  with  this 
issue  as  we  have  worked  to  develop 
prospective  payment  systems  for 
various  provider  types.  Therefore,  we 
appreciate  ProPAC's  offer  of  cooperation 
in  this  regard  and  look  forward  to 
working  together  to  address  these 
issues. 

Comment:  Several  commentere  . 
disagreed  with  our  definition  of  direct 
patient  care  contract  labor,  specifically, 
the'exclusion  of  the  costs  of  contracted 
laboratory  and  pharmacy  services.  One 
commenter  stated  that  a  preferable 
definition  would  include  services  that 
are  directly  identifiable  and  billable  to 
individual  patients.  Laboratory  and 


pharmacy  services  would  be  included  in 
this  definition.  Another  commenter 
called  our  exclusion  discriminatory 
toward  rural  hospitals  as  rural  hospitals 
are  more  likely  to  contract  for  a 
pharmacist  than  are  urban  facilities. 
This  commenter  stated  that  pharmacists 
do  have  direct  patient  care  contact, 
noting  that  they  dispense  drugs  to 
patients,  provide  patient  education,  and 
are  required  to  participate  on 
"interdisciplinary  patient  care"  teams. 

Response:  While  there  may  be  some 
direct  patient  care  contact  in  providing 
laboratory  and  pharmacy  services,  the 
amount  varies  across  hospitals  and  is 
only  a  portion  of  the  total  time  spent 
providing  service  to  a  hospital.  As  we 
noted  in  the  proposed  rule,  one  of  the 
reasons  we  have  limited  the  types  of 
contract  services  included  in  the  wage 
index  calculation  is  that  hospitals 
reported  difficulty  tracking  the  houra 
associated  with  off-site  facilities  that 
serve  more  than  one  hospital.  Our 
experience  and  other  comments  we 
received  indicate  this  is  also  the  case  for 
contracted  laboratory  and  pharmacy 
services.  For  example,  it  is  possible  that 
a  contracted  pharmacist  would  spend 
part  of  an  hour  preparing  medications 
for  patients  in  more  than  one  hospital. 

We  recognize  the  necessity  for  many 
hospitals,  particularly  small  and  rural 
hospitals,  to  contract  for  pharmacy  and 
laboratory  services,  which  are  likely  to 
be  relatively  costly.  In  fact,  this  is  one 
of  the  issues  that  led  us  to  solicit  public 
input  into  how  our  contract  labor  policy 
may  be  improved.  We  believe  that  the 
insight  from  the  comments  we  received, 
as  well  as  continuing  conununication 
with  the  hospital  industry,  will 
ultimately  help  to  i«8olve  these  difficult 
issues. 

Comment:  Several  commenters 
representing  hospital  associations 
recommended  that  we  reinstitute  an 
MTAG  to  "assist  in  developing  the 
materials  and  definitions  needed  to 
implement  these  changes  in  collecting 
contract  labor  data  *  *  *"  Other 
commenters  recommended  the 
initiation  of  a  pilot  study  in  selected 
regions  to  determine  whether  "using 
(contract  labor)  costs  in  the  wage  index 
methodology  are  worth  the  collection 
effort." 

Response:  Again,  we  appreciate  the 
volume  of  the  responses  we  received. 
Over  the  next  few  weeks,  we  will  review 
our  options  for  pursuing  the 
reinstitution  of  an  MTAG  to  evaluate  the 
need  to  revise  our  policy  on  contract 
labor.  We  will  also  contact  many  of  the 
national  and  State  hospital  associations 
that  responded  to  our  solicitation  for 
further  input. 


Federal  Register  /  Vol.  61,  No.  170  /  Friday,  August  30,  1996  /  Rules  and  Regulations        46183 


Comment:  Several  commenters 
pointed  to  the  need  for  greater  clarity 
regarding  our  definition  of  contract 
labor.  There  was  a  call  for  a  "universal 
model  and  criteria"  for  fiscal 
intermediaries  to  follow  in  determining 
allowable  contract  labor  costs.  One 
commenter  submitted  an  example  of 
what  such  a  model  could  look  like. 

Response:  We  have  provided  more 
detailed  cost  report  instructions  for 
reporting  contract  labor  in  periods 
beginning  on  or  after  October  1, 1995. 
We  will  also  include  these  more 
detailed  instructions  in  the  desk  reviews 
of  the  FY  1995  cost  reports.  In  addition, 
on  FORM  HCFA-339  (the  Provider  Cost 
Report  Reimbursement  Questionnaire), 
we  require  hospitals  to  provide  detailed 
information  on  contract  labor  costs 
currently  included  in  the  wage  index 
calculation.  This  information  consists  of 
descriptions  and  aggregate  costs  and 
hours  for  top  management  contracts  and 
costs  and  hours  for  each  type  of  direct 
patient  care  contract. 

We  will,  however,  continue  to  pursue 
opportunities  for  policy  improvement. 
In  that  regard,  we  welcome  the 
suggestions  we  received  in  response  to 
the  proposed  rule,  and  encourage 
further  input  from  interested  parties  in 
the  future. 

Below,  we  summarize  the  comments 
we  received  in  response  to  the  specific 
questions  listed  in  the  proposed  rule. 
Again,  we  note  that  while  we  are  not 
responding  to  these  comments  here,  we 
intend  to  take  them  into  consideration 
in  our  future  analysis  of  this  issue. 

•  To  what  extent  do  hospitals  rely  on 
the  use  of  contract  services? 

According  to  the  comments  received, 
hospitals,  particularly  those  in  rural 
areas  and  smaller  cities,  rely  on  contract 
labor  for  a  variety  of  services.  In  general, 
hospitals  have  begim  to  reduce  ongoing 
labor  costs  by  employing  contract 
personnel  in  many  operational  areas. 
Because  of  fluctuating  patient  volumes, 
contract  labor  is  a  more  cost  effective 
alternative  to  direct  hiring.  Furthermore, 
some  States  prohibit  the  direct  hiring  of 
certain  health  care  personnel;  thus, 
these  positions  must  be  contracted. 
Hospitals  located  in  areas  experiencing 
shortages  in  health  care  personnel  such 
as  nurses  and  pharmacists  also  rely 
heavily  on  contract  labor. 

•  For  which  services  are  contracts 
typically  used?  Virtually  all  of  those 
who  commented  stated  that  hospitals 
contract  for  nursing  and  therapy 
(occupational,  physical,  respiratory, 
speech)  services.  Most  commenters 
mentioned  the  following  as  services  for 
which  hospitals  contract:  radiology 
(including  mammography  and 
ultrasound);  anesthesia;  dietary 


(including  therapeutic):  psychological 
and  social;  pharmacy;  laboratory  and 
pathology;  enlergency  room;  medical 
records;  housekeeping,  laundry,  and 
central  supply;  clerical;  legal; 
accounting  and  audit;  facility  and 
equipment  maintenance;  and 
environmental.  The  following  services 
were  also  mentioned  by  at  least  one 
commenter:  surgery  (technicians);  air 
ambulance;  management  (e.g.,  medical 
director);  information  systems 
management;  education;  and  biomedical 
engineering.  Based  on  these  comments, 
hospitals  contract  for  every  category  of 
labor. 

•  Can  hospitals  accurately  determine 
hours  related  to  contract  services? 

Most  commenters  stated  that  hospitals 
could  accurately  determine  hours 
related  to  contract  services,  particularly 
for  contracts  billed  on  an  hourly  basis 
and  for  services  such  as  laboratory, 
pharmacy,  and  management.  Some 
commenters  explained  that  their 
hospitals  have  established  methods  for 
tracking  hours,  such  as  time  sheets 
maintained  for  hourly  workers,  or 
invoices  that  include  the  hours  worked 
and  the  hourly  rate.  Others  commented 
that,  if  necessary,  systems  to  track  hours 
(for  example,  log-in  sheets)  could  easily 
be  instituted.  Several  others  suggested 
that  hospitals  could  more  accurately 
report  hours  associated  with  contract 
services  if  HCFA  clarified  the  contract 
labor  definition,  developed  acceptable 
methods  for  tracking  hours  and 
associated  costs,  and  developed  a 
universal  model  and  criteria  for  the 
fiscal  intermediaries  to  follow  in 
auditing  contract  labor  costs  and  hours. 

A  few  commenters  stated  concerns 
that  hospitals  may  not  be  able  to 
accurately  report  contract  labor  hours. 
One  suggested  there  may  be  difficulty  in 
reporting  hours  in  situations  where  the 
contractor  serves  more  than  one  client. 
One  hospital  explained  that  for  some 
services,  it  does  not  report  hours,  or  it 
relies  on  the  contractor  to  supply  the 
hours.  For  services  such  as  physical 
therapy,  this  hospital  pays  contractors 
based  on  a  percentage  of  revenue 
generated.  One  hospital  association 
stated  that  hospitals  may  not  be  able  to 
accurately  determine  the  hours  for 
services  such  as  laundry,  dietary, 
housekeeping,  and  maintenance. 
Another  association  explained  that, 
while  hospitals  in  its  area  are  required 
to  report  contract  hourly  rates  and  hours 
for  nonpatient  care  cost  centers, 
evidence  suggests  that  the  data  for  many 
hospitals  may  not  be  completely 
accurate,  reflecting  the  difficulty  of 
capturing  such  detailed  information. 


•  Can  hospitals  accurately  isolate 
labor-related  costs  from  nonlabor- 
related  costs? 

Several  commenters  stated  that 
hospitals  can  accurately  isolate  labor- 
related  costs  from  nonlabor-related  costs 
using  invoices.  One  commenter 
explained  that  for  services  with  little  or 
no  nonlabor  costs,  such  as  laboratory, 
pharmacy,  and  management,  there  is  no 
need  to  identify  and  isolate  these  costs. 

On  the  other  hand,  one  commenter 
suggested  there  may  be  difficulty  in 
reporting  hours  in  situations  where  the 
contractor  serves  more  than  one  client. 
One  hospital  stated  that  it  does  not 
separate  labor  and  nonlabor  costs.  One 
association  stated  that  contracts  for 
services  such  as  laundry,  dietary, 
housekeeping,  and  maintenance  may 
include  more  nonlabor  costs  and  may  be 
more  difficult  for  hospitals  to  isolate 
nonlabor  costs.  Another  association 
believes  that  intermediaries  are 
inconsistent  in  handling  nonlabor  costs 
and  that  HCFA  needs  to  develop  better 
guidelines. 

•  Should  the  contract  labor  definition 
be  expanded  to  include  contract 
services  indirectly  related  to  patient 
care? 

The  majority  of  the  commenters 
support  expanding  the  definition  of 
contract  labor  to  include  services 
indirectly  related  to  patient  care.  Two 
commentprs  stated  that,  in  principle,  all 
contract  labor  costs  and  hours  should  be 
included  if  they  would  have  been 
included  had  the  workers  been 
employed  by  the  hospital.  Two 
commenters  responded  that  excluding 
contract  labor  services  understates  the 
cost  of  providing  patient  services  and 
puts  hospitals  at  a  disadvantage.  Two 
others  commented  that  HCFA's 
definition  of  direct  patient  care  is  too 
restrictive  and  should  be  revised  to 
include  services  that  can  be  identified 
and  billed  separately  and  are  not 
included  in  the  routine  care  charge.  One 
commenter,  although  in  support  of 
including  indirect  patient  care  contract 
services,  recognized  that  considerable 
review  would  be  necessary  to  determine 
which  labor  costs  should  be  included  as 
contract  labor.  Another  commenter 
noted  that  reporting  additional  types  of 
contract  labor  should  not  be  considered 
an  unnecessary  burden.  Two 
associations  expressed  concern  that 
excluding  large  labor  expenses,  for 
services  such  as  dietary  and 
housekeeping,  may  create 
inconsistencies  across  labor  market 
areas.  Some  commenters  also  suggested 
that  we  include  the  following  services 
(that  wex:onsider  indirectly  related  to 
patient  care)  in  the  definition  of  contract 
labor:  pharmacy,  dietary,  clerical, 
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housekeepii^g  and  environmental, 
accounting  and  audit,  legale  consultant, 
and  medical;  director. 

Some  concenters,  including  five 
large  hospitdl  associations,  expressed 
concern  over  expanding  the  definition 
of  contract  libor  to  include  indirect 
patient  care  services.  Two  commented  it 
would  add  cbnsiderably  to  the 
complexity  6f  tracking  costs  and 
determining  which  services  should  be 
included  or  excluded.  One  coiflmenter 
added  that,  based  on  its  analyses,  it 
would  be  difficult  to  collect  reliable 
data  and  thai  including  contracted 
indirect  patient  care  costs  would  have 
only  a  minot  impact  on  the  wage  index. 
Another  conjmented  that  problems  that 
exist  with  cdntract  labor  data  are  more 
prevalent  in  ponrevenue  producing 
areas.  I 

•  If  contract  labor  remains  limited  to 
direct  patienjt  care,  what  categories  of 
services,  if  ahy,  in  addition  to  those 
identified  above,  should  be  included? 

Commentars  named  the  following 
services  as  those  that  should  be 
included  in  the  direct  patient  care 
definition  ofjcontract  labor:  dietary, 
anesthesia,  sbcial,  pharmacy,  laboratory, 
pathology,  medical  records,  equipment 
maintenanca,  environmental 
management;  central  supply,  and  all 
clinical  services. 

•  Would  t|ie  wage  index  more 
accurately  reiflect  relative  wage  levels  if 
we  did  not  linit  contract  labor  to  direct 
patient  care  (generally  high  wage 
services)?      , 

Five  hospitals  and  ProPAC 
commented  that  the  wage  index  would 
more  accurately  reflect  relative  wage 
levels  if  we  qid  not  limit  contract  labor 
to  direct  patiipnt  care.  One  stated  that 
failure  to  indude  all  contract  labor 
could  result  in  major  biases  in  the  wage 
index  becau^  contract  services  may 
vary  substantially  among  types  of 
hospitals  and  across  labor  market  areas. 
Two  rural  hospitals  argued  that  the 
current  poliqy  discriminates  against 
rural  hospitals  because  they  are  more 
likely  to  hav(  s  to  contract  pharmacists 
and  other  pe  "sonnel  because  of 
employee  shi)rtages  in  their  wage  areas. 

Three  associations  and  a  hospital 
commented  I  hat  the  wage  index  would 
not  more  ace  iirately  reflect  relative  wage 
levels  if  we  c  id  not  limit  contract  labor 
to  direct  patient  care.  One  explained 
that  the  resu  ts  would  not  be  more 
accurate  by  a  dding  or  subtracting 
categories  of  care;  rather,  the  key  to  an 
accurate  calculation  is  that  the 


components 


are  consistent  for  all 


hospitals,  no  t  how  many  components 
are  included  Another  added  that,  based 
on  its  analys  3S,  including  contracted 
indirect  patii  int  care  costs  would  have 


only  a  minor  impact  on  the  wage  index. 
A  third  commenter  expressed  concern 
that  the  time  necessary  at  the  hospital 
level  to  obtain  this  information  and  the 
time  necessary  for  the  intermediary  to 
review  such  information  would  not  be 
cost  efiiactive. 

•  Would  expanding  the  types  of 
contract  labor  that  are  included  in  the 
wage  index  provide  less  incentive  to 
hospitals  to  keep  their  labor  costs  low, 
as  higher  labor  costs  may  result  in  a 
higher  wage  index  value  for  that 
hospital  or  allow  it  to  reclassify  to  a 
labor  market  with  a  higher  wage  index? 

Commenters  were  unanimous  in  their 
belief  that  expanding  the  types  of 
contract  labor  that  are  included  in  the 
wage  index  would  not  provide  less 
incentive  to  hospitals  to  keep  their  labor 
costs  low.  Several  commenters 
explained  that  hospitals  in  today's 
envirorunent  have  every  incentive  to 
keep  their  costs  down.  Because 
Medicare  is  only  one  payer,  allowing 
labor  costs  to- increase  for  improved 
Medicare  payment  would  put  hospitals 
in  an  uncompetitive  position  as  far  as 
other  payers  are  concerned.  Also,  it 
would  take  4  years  for  those  costs  to  be 
reflected  in  the  wage  index.  One  of  them 
added  that  it  is  di^cult  to  conceive  of 
any  situation  in  which  a  hospital  would 
benefit  from  paying  higher  labor  rates 
than  necessary. 

•  What  other  issues  should  be 
considered  in  revising  the  policy  for 
including  contract  labor  in  the  wage 
index? 

An  association,  located  in  a  mostly 
rural  State,  suggested  that  changes  to 
expand  contract  labor  should  be  made 
as  soon  as  possible  to  provide  a  more 
accurate  and  equitable  wage  index  for 
all  hospitals. 

E.  Puerto  Rico  Wage  Index  Values 

For  several  years,  hospitals  in  fuerto 
Rico  have  experienced  large  swings  in 
their  wage  index  values.  We  recognize 
that  large  shifts  in  the  wage  index 
values  can  cause  shifts  in  the  payment 
levels  for  a  particular  MSA.  Because 
three  of  the  six  MSAs  in  Puerto  Rico 
(Aguadilla,  Arecibo,  and  Caguas)  as  well 
as  the  rural  area  have  four  or  fewer 
hospitals,  a  large  change  in  one 
hospital's  wage  data  can  cause  a  large 
increase  or  decrease  in  the  wage  index 
value  for  the  entire  MSA.  One  possible 
method  to  limit  these  annual  swings  in 
wage  index  values  would  be  to  create  a 
single  labor  market  area  encompassing 
all  the  hospitals  in  Puerto  Rico.  That  is, 
the  six  MSAs  and  the  rural  area  could 
be  combined  into  one  area  with  one 
wage  index  value.  A  single  labor  market 
area  would  create  a  much  larger  set  of 
hospitals  to  develop  aggregate  wage 


amounts  and  would  mitigate  situations 
where  a  change  in  the  wage  data  of  a 
single  hospital  has  a  large  effect  on  the 
wage  index  of  an  MSA. 

If  we  created  a  single  labor  market 
area  for  Puerto  Rico,  we  would  do  so  in 
a  budget  neutral  manner;  therefore,  the 
effect  would  be  to  raise  wage  index 
values  for  some  hospitals  in  Puerto  Rico 
and  to  lower  the  values  for  others. 
Because  of  the  negative  e^ect  on  some 
hospitals,  rather  than  propose  such  a 
change,  we  solicited  comment  on  this 
approach  for  mitigating  the  fluctuations 
in  wage  index  values  for  hospitals  in 
Puerto  Rico.  We  noted  that  the  potential 
change  would  have  no  impact  on 
hospitals  outside  Puerto  lUco.  We 
received  five  comments  in  response  to 
our  solicitation.  These  comments  and 
our  responses  are  set  forth  below. 

Comment:  All  of  the  commenters 
expressed  grave  concern  regarding  the 
creation  of  a  single  MSA  in  Puerto  Rico 
for  purposes  of  the  wage  index.  Most 
commenters  objected  to  the  negative 
impact  this  proposal  would  have  on  the 
wage  index  values  of  high  wage  areas. 
One  commenter  protested  the 
elimination  of  large  urban  status  for  the 
San  Juan  MSA.  Two  commenters  were 
concerned  about  the  efliect  this  change 
would  have  on  hospitals  that  are  able  to 
reclassify  through  the  MGCRB.  One 
commenter  noted  that  HCFA  relies  on 
OMB  for  MSA  designations  and  OMB 
has  not  approved  this  change.  Finally,  a 
commenter  stated  that  a  single  labor 
market  area  would  not  recognize  the 
difference  between  tertiary  and 
secondary  hospitals. 

Response:  We  solicited  comment  on 
consolidating  Puerto  Rico  into  one  labor 
market  area  because  it  was  one  method 
for  addressing  swings  in  wage  index 
values  within  Puerto  Rico  without 
adversely  affecting  hospitals  outside 
Puerto  Rico.  Since  commenters  do  not 
favor  this  approach,  we  will  not  pursue 
the  option.  We  note  that  this  approach 
would  not  have  eliminated  large  urban 
status  of  the  San  Juan  MSA  for 
standardized  amount  purposes.  Puerto 
Rico  would  have  been  treated  as  one 
labor  market  area  solely  for  wage  index 
purposes. 

We  have  recently  met  with 
representatives  of  the  Puerto  Rico 
Hospital  Association  to  explore  other 
solutions  to  the  problems  faced  by 
hospitals  in  the  Commonwealth.  In 
reviewing  the  latest  Medicare  cost 
report  data  available,  we  find  that 
hospitals  in  Puerto  Rico  continue  to 
demonstrate  average  Medicare  operating 
margins  comparable  to  all  other 
prospective  payment  hospitals. 

Comment:  One  commenter  urged  an 
add-on  adjustment  of  not  less  than  7 
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percent  to  the  Puerto  Rico  standardized 
amounts  to  account  for  the  penalty 
resulting  from  the  use  of  temporary  cost 
allocation  methods  by  government 
hospitals  with  a  noncharge  structure  in 
Puerto  Rico. 

Response:  We  do  not  believe  it  is 
appropriate  to  adjust  the  standardized 
amounts  of  Puerto  Rico  for  those 
government  hospitals  with  a  noncharge 
structure  when  we  have  not  adjusted  the 
national  standardized  amounts 
applicable  to  all  other  hospitals  to 
account  for  government  hospitals  with 
noncharge  structures  that  are  located  in 
the  50  States  and  the  District  of 
Columbia.  We  believe  the  prospective 
payment  system  should  be  fair  and 
equitable  to  all  hospitals,  no  matter 
where  they  are  located. 

Comment:  A  commenter  requested 
that  we  establish  a  wage  index  floor  for 
the  labor  market  areas  in  Puerto  Rico. 

Response:  The  wage  index  measures 
relative  wage  levels  across  labor  market 
areas.  Since  Puerto  Rico  labor  market 
areas  have  not  increased  wages  at  the 
same  average  rate  as  all  other  hospitals, 
their  wage  index  values  have  decreased 
accordingly.  If  we  were  to  create  a  floor, 
it  would  improperly  benefit  labor 
market  areas  whose  wages  are  not  in 
line  with  the  national  experience.  The 
hospitals  receiving  the  floor  wage  index 
would  receive  artificially  high  DRC 
payments. 

In  addition,  we  note  that,  if  such  a 
change  were  to  ever  be  adopted,  it 
would  be  implemented  in  a  budget 
neutral  manner.  Thus,  a  wage  index 
floor  for  hospitals  in  Puerto  Rico  would 
result  in  lower  payments  to  other 
hospitals. 

Comment:  Two  commenters  suggested 
that  we  eliminate  the  Puerto  Rico  rural 
area  classification  and  classify  those 
hospitals  to  the  nearest  MSA. 

Response:  We  do  not  believe  it  is 
appropriate  to  offer  special  treatment  to 
hospitals  located  in  the  rural  area  of 
Puerto  Rico.  While  we  acknowledge 
certain  limitations  in  the  current 
geographic  classification  system,  we 
have  yet  to  find  a  system  that  is 
demonstrably  better.  (See  the  discussion 
on  labor  market  area  research  in  the 
June  2, 1995  proposed  rule  (60  FR 
29218).)  Unless  we  decide  to  adopt  a 
new  method  for  defining  labor  market 
areas,  we  will  continue  to  use  rural 
areas  for  hospitals  in  counties  that  are 
not  designated  as  part  of  MSAs.  We  note 
that  rural  hospitals  in  Puerto  Rico  may 
apply  for  geographic  redesignation 
under  the  same  criteria  as  all  other 
hospitals  and  that  some  hospitals  in 
rural  Puerto  Rico  have  been  approved 
for  reclassification. 


Comment:  One  commenter  suggested 
that  OMB  review  the  San  Juan  MSA  for 
possible  redesignation  of  certain  San 
Juan  municipalities  to  other  urban  areas. 

Response:  As  acknowledged  by  the 
commenter,  it  is  OMB  that  makes  the 
determination  of  which  municipalities 
are  included  in  a  particular  MSA.  We 
believe  that  OMB  uses  the  same  criteria 
to  create  the  San  Juan  MSA  as  it  does 
for  all  other  MSAs.  We  urge  the 
commenter  to  forward  any  suggestions 
directly  to  OMB  for  its  consideration. 

F.  Changes  to  the  MGCRB  Composition 
and  Criteria 

Under  section  1886(d)(10)  of  the  Act, 
the  MGCRB  considers  applications  by 
hospitals  for  geographic  reclassification 
for  purposes  of  payment  under  the 
prospective  payment  system.  Guidelines 
concerning  the  criteria  and  conditions 
for  hospital  reclassification  are  located 
at  §§412.230  through  412.236.  The 
purpose  of  these  criteria  is  to  provide 
direction,  to  both  the  MGCRB  and  those 
hospitals  seeking  geographic 
reclassification,  with  respect  to  the 
situations  that  merit  an  exception  to  the 
rules  governing  the  geographic 
classification  of  hospitals  under  the 
prospective  payment  system.  The 
composition  of  the  MGCRB  and  the 
procedures  it  follows  in  making 
reclassification  determinations  are  set 
forth  in  §§412.246  through  412.280. 

In  the  May  31, 1996  proposed  rule,  we 
proposed  one  change  to  the  MGCRB 
regulations.  In  addition,  we  requested 
comments  on  sources  of  data  that  could 
be  used  to  identify  the  occupational  mix 
in  a  given  MSA. 

1.  MGCRB  Composition  (§412.246) 

Section  1886(d)(10)(B)(i)  of  the  Act 
provides  that  the  MGCRB  is  composed 
of  five  members  appointed  by  the 
Secretary.  This  provision  is 
implemented  in  regulations  at 
§  412.246(a).  Two  of  the  members  must 
be  representative  of  the  concerns  of 
rural  hospitals  and  at  least  one  member 
must  be  knowledgeable  in  the  field  of 
analyzing  costs  of  providing  inpatient 
hospital  services.  Under  current 
§  412.246(b),  the  term  of  office  for  an 
MGCRB  member  is  3  years,  and 
appointments  are  limited  to  two 
consecutive  3-year  terms.  This  section 
further  provides  that  to  permit  staggered 
terms  of  office,  initial  appointments 
may  be  for  shorter  terms.  Finally,  the 
Secretary  is  permitted  to  terminate  a 
member's  tenure  before  his  or  her  full 
term  has  expired. 

In  the  proposed  rule,  in  order  to  allow 
the  Secretary  maximum  flexibility  to 
recruit  and  retain  qualified  Board 
members,  we  proposed  to  eliminate  the 


current  requirentent  at  §  412.246(b)  that 
a  Board  member  can  serve  for  only  two 
consecutive  3-year  terms  and  to  provide 
that  an  appointment  to  the  MGCRB  may 
be  for  any  term  not  to  exceed  3  years. 

Under  the  proposed  revisions,  the 
Secretary  would  continue  to  be  able  to 
terminate  a  member's  tenure  before  his 
or  her  full  term  has  expired. 

We  received  no  comments  on  this 
proposal,  and  we  have  incorporated  it  as 
final  in  this  document. 

2.  Occupational  Mix  Adjustment 

Section  1886(d)(10)(D)(i)  of  the  Act 
requires  the  Secretary  to  publish 
guidelines  to  be  used  by  the  MGCRB  in 
rendering  decisions  on  applications 
submitted  for  geographic 
reclassification.  Those  are  to  include 
guidelines  for  "comparing  wages,  taking 
into  account  (to  the  extent  the  Secretary 
determines  appropriate)  occupational 
mix,  in  the  area  in  which  the  hospital 
is  classified  and  the  area  in  which  the 
hospital  is  applying  to  be  classified." 

Section  412.230(e)  describes  the 
criteria  for  hospital  reclassification  for 
purposes  of  the  wage  index.  One  of  the 
criteria  relates  to  the  relationship 
between  the  hospital's  wages  and  those 
of  the  area  to  which  it  seeks 
reclassification.  Specifically, 
§  412.230(e)(l)(iv)  provides  that  the 
hospital  must  demonstrate  that  its 
wages  are  at  least  84  percent  of  the 
average  hourly  wage  of  hospitals  in  the 
area  to  which  it  seeks  reclassification,  or 
that  the  hospital's  average  hourly  wage 
weighted  for  occupational  mix  is  at  least 
90  percent  of  the  average  hourly  wage 
of  hospitals  in  the  area  to  which  it  seeks 
reclassification.  Under  §§  412.232(c) 
and  412.234(b),  a  group  of  hospitals 
seeking  to  reclassify  must  demonstrate 
that  its  aggregate  average  hourly  wage  is 
at  least  85  percent  of  the  average  hourly 
wage  of  the  hospitals  in  the  area  to 
which  it  seeks  reclassification.  These 
sections  also  provide  that  the  threshold 
for  occupational-mix  adjusted  hourly 
wage  for  hospital  groups  is  the  same  as 
that  for  a  single  hospital,  that  is,  90 
percent. 

In  the  September  6, 1990  interim  final 
rule  (55  FR  36760),  we  stated  that  the 
acceptable  sources  for  occupational  mix 
data  were  the  American  Hospital 
Association  (AHA)  or  the  Bureau  of 
Labor  Statistics.  Since  publication  of 
that  document,  the  Bureau  of  Labor  has 
discontinued  its  hospital  wage  surveys. 
Thus,  the  only  currently  acceptable 
occupational  mix  data  source  is  the 
AHA  Survey  Data.  We  have  been 
informed  by  the  AHA  that  the  survey  for 
1993  will  be  the  last  survey  to  collect 
information  on  the  Hospital  Personnel 
by  Occupational  Category.  Therefore, 
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requests  filed  c  n  or  before  October  1, 
1996  for  FY  1998  reclassification,  which 
use  FY  1993  wage  data,  may  be  the  last 
for  which  we  tiave  an  appropriate 
source  of  occupational  mix  data. 

As  we  stateajin  the  June  4, 1991  final 
rule  with  comment  period  (56  FR 
25458),  the  reclassification  process 
requires  the  use  of  occupational  mix 
data  that  are  ccnn parable  across  areas 
and  can  be  consistently  applied.  We  are 
unaware  of  anj^  sources  other  than  the 
AHA  data  that  tneet  these  criteria. 

As  noted  in  tiie  proposed  rule  (61  FR 
27459),  we  didinot  propose  collecting 
occupational  mix  data  ourselves  in  light 
of  past  experieiice.  Instead,  we  solicited 
suggestions  ab0ut  any  occupational  mix 
data  sources  th^t  are  available  on  a 
national  basis.  In  addition,  we  indicated 
that  we  were  willing  to  consider 
suggestions  abdut  other  methods  that 
would  account  por  occupational  mix  in 
the  wage  index! reclassification  process. 

Comment:  We  received  three 
comments  on  tbis  issue.  One  commenter 
believes  that  ccfllection  of  the 
occupational  mjix  data  is  burdensome, 
that  the  data  ar^  unreliable,  and  that  we 
should  therefore  eliminate  the  use  of 
such  data.  One  commenter  urged  that 
the  AHA  continue  to  collect  the  data  for 
HCFA.  The  final  commenter  suggested 
that  we  consid0r  using  the  Geographic 
Reference  Repo^  to  obtain  occupational 
mix  information.  That  commenter 
noted,  howeven  that  this  collection 
effort  would  have  to  be  expanded  for 
our  use.  I 

Response:  Thie  AHA  has  notified  us 
that  it  does  not  have  enough  demand  for 
these  data  to  w^dnt  continued 
collection.  Generally,  the  AHA,  as  well 
as  HCFA,  have  found  that  hospitals  do 
not  want  to  proj^ide  occupational 
breakdowns  in  a  survey  format.  The 
Geographic  Reference  Report  would 
have  to  be  expanded  and  tailored  to  fit 
our  needs,  wiuoh  means  that  it  would 
be  unavailable  lor  at  least  several  years 
as  a  data  sourcel  for  this  purpose.  As 
there  is  no  readily  available  data  source 
that  can  be  used  immediately  to 
represent  occudational  mix  data  for  the 
purposes  of  reclassification 
applications,  it  appears  that  we  will  be 
unable  to  contii  lue  to  use  such  data  as 
an  alternative  f(  r  hospital 
reclassification  applications.  However, 
since  the  1993  i  IHA  data  are  available 
for  reclassification  requests  for  FY  1998, 
we  will  not  male  a  final  decision  in  this 
rule.  If  a  suitabi  a  soiut:e  of  occupational 
mix  data  becom|BS  available  in  the  next 
year,  we  will  colisider  using  it 
beginning  with  reclassifications  for  FY 
1999. 

Comment:  W(i  received  one  comment 
from  a  hospital  ^hat  was  concerned  that 


it  might  not  qualify  for  reclassification 
for  purposes  of  using  the  wage  index  of 
a  proximate  area  because  it  could  not 
meet  the  108  percent  qualifying  criteria. 
This  commenter  noted  that  the  hospital 
is  located  in  an  area  where  it  materially 
influences  the  average  hourly  wage  in 
its  area,  but  it  does  not  dominate  the 
area.  The  commenter  believes  that  the 
current  criteria  disadvantages  such  a 
hospital,  because  it  can  no  longer  meet 
the  108  percent  threshold  for 
reclassification. 

Response:  We  have  addressed  similar 
comments  a  number  of  times.  The 
purpose  of  the  reclassification  wage 
criteria  is  to  identify  situations  in  which 
a  hospital  would  receive  more 
appropriate  payments  if  it  were 
redesignated  to  another  area.  The  108 
percent  criterion  in  particuldt'  is 
designed  to  identify  situations  in  which 
a  hospital  is  significantly  disadvantaged 
by  its  cxurent  geographic  classification. 
If  a  hospital's  wages  are  less  than  8 
percent  higher  than  the  average  hourly 
wage  in  the  hospital's  labor  market  area, 
we  believe  the  hospital  is  not 
significantly  disadvantaged  by  the 
payments  it  would  receive  and, 
therefore,  geographic  reclassification  is 
not  appropriate. 

Comment:  One  commenter  requested 
confirmation  of  the  process  by  which  a 
group  of  hospitals  withdraw  its 
application  for  reclassification.  The 
commenter  believes  that  all  the 
hospitals  must  be  a  party  to  the 
withdrawal  request. 

Response:  The  commenter  is  correct. 
The  regulations  at  §  412.273(b)  clearly 
state  that  all  hospitals  that  are  party  to 
the  application  must  request  the 
withdrawal  in  writing.  Therefore,  a 
request  to  withdraw  an  approved 
application  by  the  MGCRB  must  be 
agreed  upon  and  requested  in  writing  by 
the  entire  group. 

rV.  Rebasing  and  Revising  of  the 
Hospital  Market  Baskets 

A.  Operating  Costs 

1.  Background 

Effective  for  cost  reporting  periods 
beginning  on  or  after  July  1, 1979,  we 
developed  and  adopted  a  hospital  input 
price  index  (that  is,  the  hospital  "market 
basket")  for  operating  costs.  Although 
"market  basket"  technically  describes 
the  mix  of  goods  and  services  used  to 
produce  hospital  care,  this  term  is  also 
commonly  used  to  denote  the  input 
price  index  (that  is,  cost  category 
weights  and  price  proxies  combined) 
derived  from  that  market  basket. 
Accordingly,  the  term  "market  basket" 
as  used  in  this  document  refers  to  the 
hospital  input  price  index. 


The  percentage  change  in  the  market 
basket  reflects  the  average  change  in  the 
price  of  goods  and  services  hospitals 
purchase  in  order  to  furnish  inpatient 
care.  We  first  used  the  market  basket  to 
adjust  hospital  cost  limits  by  an  amount 
that  reflected  the  average  increase  in  the 
prices  of  the  goods  and  services  used  to 
furnish  hospital  inpatient  care.  This 
approach  linked  the  increase  in  the  cost 
limits  to  the  efficient  utilization  of 
resources. 

With  the  inception  of  the  hospital 
inpatient  prospective  payment  system 
on  October  1,  1983,  we  continued  to  use 
the  hospital  market  basket  to  update 
each  hospital's  1981  inpatient  operating 
cost  per  discharge  used  in  establishing 
the  FY  1984  standardized  payment 
amounts.  In  addition,  the  projected 
change  in  the  hospital  market  basket  has 
been  the  integral  component  of  the 
update  factor  by  which  the  prospective 
payment  rates  are  updated  every  year. 
Under  section  1886(b)(3)(B)(i)(Xn)  of  the 
Act,  the  prospective  payment  rates  will 
be  updated  in  FY  1997  by  the  projected 
increase  in  the  hospital  market  basket 
minus  0.5  percentage  points.  A  detailed 
explanation  of  the  hospital  market 
basket  used  to  develop  the  prospective 
payment  rates  was  published  in  the 
Federal  Register  on  September  3, 1986    • 
(51  FR  31461).  For  additional 
background  information  on  general 
development  of  hospital  input  price 
indexes,  we  refer  the  reader  to  the 
article  by  Freeland,  Anderson,  and 
Schendler,  "National  Hospital  Input 
Price  Index,"  Health  Care  Financing 
Review.  Summer  1979,  pp  37-61.  We 
also  refer  the  reader  to  the  September  4, 
1990  Federal  Register  (55  FR  35990)  in 
which  we  discussed  the  previous 
rebasing  of  the  hospital  input  price 
index. 

The  hospital  market  basket  is  a  fixed- 
weight,  Laspeyres-type  price  index  that 
is  constructed  in  three  steps.  First,  a 
base  period  is  selected  and  total  base 
period  expenditures  are  estimated  for 
mutually  exclusive  and  exhaustive 
spending  categories  based  upon  type  of 
expenditure.  Then,  the  proportion  of 
total  costs  that  each  category  represents 
is  determined.  These  proportions  are 
called  cost  or  expenditure  weights. 
Second,  each  expenditure  category  is 
matched  to  an  appropriate  price/wage 
variable,  referred  to  as  a  price  proxy. 
These  price  proxies  are  price  levels 
derived  from  a  publicly  available 
statistical  series  published  on  a 
consistent  schedule,  preferably  at  least 
on  a  quarterly  basis.  Third  and  finally, 
the  price  level  for  each  spending 
category  is  multiplied  by  the 
expenditure  weight  for  that  category. 
The  sum  of  these  products  (that  is,  the 
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expenditure  weights  multiplied  by  the 
price  levels)  for  all  cost  categories  yields 
the  composite  index  level  in  the  market 
basket  in  a  given  year.  Repeating  this 
step  for  other  years  produces  a  series  of 
market  basket  index  levels  over  time. 
Dividing  one  index  level  by  an  earlier 
index  level  produces  rates  of  growth  in 
the  input  price  index. 

The  market  basket  is  described  as  a 
fixed-weight  index  because  it  answers 
the  question  of  how  much  it  would  cost, 
at  another  time,  to  purchase  the  same 
mix  of  goods  and  services  that  was 
purchased  in  the  base  period.  The 
effects  on  total  expenditures  resulting 
from  changes  in  the  quantity  or  mix  of 
goods  and  services  purchased 
subsequent  to  the  base  period  are  not 
considered.  For  example,  shifting  a 
traditionally  inpatient  type  of  care  to  an 
outpatient  setting  might  affect  the 
'volume  of  inpatient  goods  and  services 
purchased  by  the  hospital,  but  would 
not  be  factored  into  the  price  change 
measured  by  a  fixed  weight  hospital 
market  basket. 

We  believe  that  it  is  desirable  to 
rebase  the  market  basket  periodically  so 
the  cost  weights  reflect  changes  in  the 
mix  of  goods  and  services  that  hospitals 
purchase  (hospital  inputs)  in  furnishing 
inpatient  care.  We  last  rebased  the 
hospital  market  basket  cost  weights 
efiective  for  FY  1991.  This  market 
basket,  still  used  through  FY  1996, 
reflected  base  year  data  from  FY  1987  in 
the  construction  of  the  cost  weights. 

In  its  April  1, 1985  report  to  the 
Secretary  (Appendix  C  of  the  June  10, 
1985  proposed  rule  (50  FR  24446)), 
ProPAC  supported  HCFA's  position  on 
periodic  rebasing,  stating  that  the 
market  basket  cost  weights  should  be 
recalculated  or  "rebased"  at  least  every 
5  years,  or  more  frequently  if  significant 
changes  in  the  weights  occur.  We  note 
that  Uiere  are  separate  market  baskets 
for  prospective  payment  hospitals  and 
hospitals  and  hospital  units  excluded 
from  the  prospective  payment  system. 
The  separate,  excluded  hospital  market 
basket  is  set  forth  in  section  IV.A.5  of 
this  preamble. 

2.  Rebasing  and  Revising  the  Hospital 
Market  Basket 

The  terms  rebasing  and  revising, 
while  often  used  interchangeably, 
actually  denote  different  activities. 
Rebasing  means  moving  the  base  year 
for  the  structure  of  costs  of  an  input 
price  index  (for  example,  we  are  moving 
the  base  year  cost  structure  from  FY 
1987  to  FY  1992).  Revising  means 
changing  data  sources,  cost  categories, 
or  price  proxies  used  in  the  input  price 
index. 


We  are  adopting  a  rebased  and  revised 
hospital  market  basket  in  developing  the 
FY  1997  update  factor  for  the 
prospective  payment  rates.  The  new 
market  basket  has  been  rebased  to 
reflect  1992,  rather  than  1987,  cost  data. 

In  developing  the  rebased  and  revised 
market  basket,  we  reviewed  hospital 
operating  expenditure  data  for  the 
market  basket  cost  categories.  In  a 
change  from  the  previous  methodology, 
we  relied  primarily  on  Medicare 
hospital  cost  report  data  for  the 
rebasing.  For  the  rebased  market 
baskets,  we  used  data  on  hospital 
expenditures  for  four  major  expense 
categories  (wages  and  salaries,  employee 
benefits,  pharmaceuticals,  and  a 
residual  "all  other")  from  hospital  cost 
reporting  periods  beginning  in  FY  1992 
(that  is,  periods  tjeginning  on  or  after 
October  1, 1991  and  before  October  1, 
1992).  We  refer  to  these  as  FPS-9  cost 
reports  (the  9th  year  of  the  prospective 
payment  system  (PPS)).  The  market 
basket  was  previously  based  on  1987 
expense  data  from  the  1988  American 
Hospital  Association  (AHAJ  Annual 
Survey. 

Expenses  for  wages  and  salaries, 
employee  benefits,  and  pharmaceuticals 
were  determined  using  data  &t)m  PPS- 
9  cost  reports  as  reported  in  the  Hospital 
Cost  Report  Information  System  (HCRIS) 
files.  We  determined  total  professional 
fees  using  AHA  Annual  Survey  data. 
Total  professional  fees  include  medical 
and  nonmedical  professional  fees.  Since 
the  medical  professional  fees  included 
in  the  compensation  of  provider-based 
physicians  are  paid  under  Medicare  Part 
B,  we  analyzed  HCRIS  data  to  determine 
the  professional  component  of  provider- 
based  physician  compensation  and 
subtracted  it  bom  total  professional  fees 
to  obtain  an  estimate  of  nonmedical 
professional  fees.  Malpractice  insurance 
costs  were  determined  using  the  cost 
share  for  PPS-6  (cost  reporting  periods 
beginning  in  FY  1989),  the  last  year 
these  costs  had  to  be  treated  separately 
from  all  other  administrative  and 
general  costs,  trended  forward  to  1992 
based  on  the  relative  importance  of 
malpractice  costs  foimd  in  the  previous 
market  basket.  The  All  Other  Expenses 
category  was  calculated  in  two  steps. 
First,  from  PPS-9  cost  reports,  total 
operating  expenses  were  tabulated  by 
subtracting  capital-related  expenses, 
direct  medical  education  expenses,  and 
the  medical  professional  fees  from  total 
expenses.  Second,  we  subtracted  the 
total  of  the  five  cost  category  expenses 
already  determined  from  total  operating 
.  expenses  to  obtain  the  All  Other 
Expenses  category. 

After  totals  tor  these  main  cost 
categories  (wages  and  salaries,  employee 


benefits,  professional  fees, 
pharmaceuticals,  malpractice  insurance, 
and  all  other  exf>enses)  were  calculated, 
we  then  determined  the  proportion  each 
category  represents  of  the  total  costs. 
These  proportions  represent  the  major 
rebased  market  basket  weights.  The 
differences  between  the  six  major 
categories  for  the  1992-based  index  and 
the  previous  1987-based  index  are 
summarized  in  Table  1  belovy.  . 

Table  1  .—Comparison  of  1992  and 
1987  Prospective  Payment  Hos- 
pital Operating  Cost  Cat- 
egories AND  Weights 


Retxased 

1987- 

1992 

based 

Expense  categories 

hospital 

hosprtal 

market 

martlet 

basket 

basket 

Wages  and  salaries 

50.244 

52.2 

Employee  benefrts  .... 

11.146 

9.5 

Nonmedical  profes- 

sional fees  

2.127 

1.6 

Malpractice  insurance 

1.189 

1.4 

Pharmaceuticals 

4.162 

3.9 

All  other 

31.132 

31.4 

Total , 

100.000 

100.0 

Note:  Although  we  rounded  the  weights  to 

the  tenths  decimal  position  in  the  1987-t)ased 
mari<et  t>asket  as  published  in  the  September 
4,  1990  final  mle,  we  are  presenting  the  1992 
weights  in  greater  specificity. 

Table  2  sets  forth  the  market  twsket 
cost  categories,  weights,  and  price 
proxies.  Weights  for  the  "Utilities"  and 
the  "All  Other"  cost  categories,  as  well 
as  the  subcategories,  were  determined 
using  the  1987  Department  of 
Commerce's  Bureau  of  Economic 
Analysis  (BEA)  Input-Output  Table, 
from  which  data  for  the  hospital 
industry  were  extracted.  The  BEA  Input- 
Output  database,  which  is  updated  at  5- 
year  intervals,  was  most  recently 
described  in  the  Survey  of  Current 
Business,  "Benchmark  Input-Output 
Accounts  for  the  U.S.  Economy,  1987" 
(April  1994).  To  date,  the  Department  of 
Commerce  has  not  released  final  1992 
cosfdata.  Therefore,  we  plan  to 
incorporate  these  data  into  the  FY  1998 
proposed  rule. 

We  aged  the  1987  cost  shares  to  1992 
using  historical  price  changes  between 
1987  and  1992  for  each  category.  The 
aged  shares  were  normalized  to  be 
consistent  with  the  1992  hospital  cost 
report  data.  Relative  weights  for  the  new 
base  year  were  then  calculated  for 
various  expenditure  categories.  This 
work  resulted  in  the  identification  of  26 
separate  cost  categories  in  the  rebased 
hospital  market  basket,  two  fewer 
categories  than  were  included  in  the 
1987-based  market  basket.  Detailed 
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descriptions  if  each  category  and 

Table  2. 


— 1992-Based  Prospective  Payment  Hospital  Operating  Cost  Categories,  Weights,  and  Price 

Proxies 


respective  price  proxy  are  provided  in 
Appendix  C  to  this  final  rule. 


Expense  categories 


Ret>ased 

1992 
hospital 
mafket 
basket 


Price  proxy 


1.  Compensatior  

A.  Wages  and  salaries* 

B.  Employee  benefits*  ... 

2.  Professional  lees*  


3.  Utilities 

A.  Fuel,  <mI  and  gasoline  

B.  ElectridQ'  

C.  Natural  (as  

D.  Water  and  sewerage  

4.  Professtonai  liability  insurance 

5.  All  other ♦ 

A.  All  otheripro<Ajcts  

(1.)  Ptiermaceutlcals 

(2.)  Food 

a.  Direct  purctiase 

b.  extract  service  

(3.)  Cf)lBmicals 

(4.)  Medical  instruments  ......... 

(5.)  Photographic  supplies 

(6.)  Rubber  and  plastics 

(7.)  PaOer  products  /. 

(8.)  Apbarel  

(9.)  Mschinery  and  equipment 
(10.)  Miscellaneous  products  .. 

B.  AH  other  services  

*(1.)  Business  services*  


(2.)  Computer  services'  

(3.)  Tr9isportation  services  

(4.)  Telephone  services  

(5.)  Poitage*  

(6.)  All  pther:  labor  intensive*  .... 
(7.)  All  pther:  nonlat»r  intensive 


Total 


*  Labor-relatec 
Note: -Due  to 


ounding,  weights  may  not  sum  to  total. 


based : 


The  1987-1 
included  a 
category.  In 
basket.  Blood 
within  the  Chemicals 


th} 


61.390 

50.244 

11.146 

2.127 

2.469 
0.345 
1.349 
0.670 
0.106 
1.189 
32.824 
24.033 
4.162 
3.459 
2.363 
1.096 
3.795 
3.128 
0.399 
4.868 
2.062 
0.875 
0.211 
1.074 
8.792 
3.823 

1.927 
0.188 
0.531 
0.272 
1.707 
0.344 


100.000 


HCFA  occupational  wage  index. 
HCFA  occupational  benefits  index 
ECl — compensation  for  professional,  specialty  and 
technical. 

PPI  refined  petroleum  products. 

PPI  commercial  electric  power. 

PPI  commercial  natural  gas. 

CPMJ  water  and  sewerage  maintenance. 

HCFA  professional  liatiility  insurance  premium  index. 


PPI  ethical  (prescription)  drugs. 

PPI  processed  foods  and  feeds. 

CPI-U  food  away  from  home. 

PPI  industrial  chemicals. 

PPI  medical  instruments  and  equipment. 

PPI  photographic  supplies 

PPI  rubber  and  plastic  products. 

PPI  converted  paper  and  papertxiard  products. 

PPI  apparel. 

PPI  machinery  and  equipment. 

PPI  finished  goods. 

ECl — compensation  for  private  workers  in  txjsiness 

services. 
AHE  computer  and  data  processing  sen/ices. 
CPMJ  transportation. 
CPMJ  telephone  services. 
CPkU  postage. 

ECl — compensation  for  private  sennce  occupations. 
CPMJ  all  items. 


market  basket 

sef^rate  Blood  Services  cost 

1992-based  market 

Services  is  contained 

cost  category.  In 


addition,  the  1987-based  cost  category 
for  Fuel  Oil,  Coal,  etc.  has  been 
combined  with  the  1987-based  Motor 
Gasoline  cost  category  to  form  the  1992- 
based  Fuel,  Oil  and  Gasoline  cost 


category.  Both  of  these  changes  are 
based  on  revised  cost  categories  from 
BEA.  For  comparison  purposes,  the 
1987-based  cost  categories  are  set  forth 
in  Table  3. 


Table  3.4-1  987-Based  Prospective  Payment  Hospital  Operating  Cost  Categories,  Weights,  and  Price 

Proxies 


Expense  categories 


1 .  Compensation  

A.  Wages  and  salaries* 

B.  Employee  benefits  * 

2.  Professional  fees  * 


3.  Utilities 

A.  fuel,  oil,  doal.  etc. 

B.  Electricity 

C.  Natural  g  as 


1987 
hospital 
mariiet 
basket 


61.7 

52.2 

9.5 

1.6 

2.4 
0.6 
1.1 
0.3 


Price  proxy 


HCFA  occupational  wage  index. 
HCFA  occupational  benefits  index. 
ECl — wages  and  salaries  for  professk>nal,  specialty 
andtechnnal. 

WPI  light  fuel  oils. 
WPI  industrial  power. 
WPI  natural  gas. 
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Table  3.— 1987-Based  Prospective  Payment  Hospital  Operating  Cost  Categories,  Wbghts,  and  Price 

Proxies— Continued 


Expense  categories 


Price  proxy 


D.  Motor  gasoline -.. 

E.  Water  and  sewerage  „.. 

4.  Professional  liability  insurance 

5.  All  other 

A.  All  other  products  

(1.)  Ptiarmaceuticals 

(2.)  Food  

a.  Direct  purchase 

b.  Contract  service  - — 

(3.)  Chemicals 

(4.)  Medical  Instruments  

(5.)  Photographic  supplies 

(6.)  rubber  and  plastics 

(7.)  Paper  products 

(8.)  Apparel  

(9.)  machinery  and  equipment 
(10.)  Miscellaneous  products  .. 

All  other  services 

(1.)  Business  services* 

(2.)  Computer  services  *  

(3.)  Transportation  services  .... 

(4.)  Telephone  services  

(5.)  Blood  services*  

(6.)  Postage*  ...... 

(7.)  All  other:  labor  intensive* . 


B. 


(8.)  All  other:  nonlabor  intensive 
Total 


WPI  gasoline. 

CPMJ  water  and  sewerage  maintenarKe. 

HCFA  professional  liat>ility  insurance  premiums. 


WPI  prescription  drugs. 

WPI  processed  foods. 

CPMJ  food  away  from  home. 

WPI  industrial  chemicals. 

WPI  medical  instruments  and  equipment. 

WPI  photographic  supplies. 

WPI  mbber  and  plastic  products. 

PPI  converted  paper  and  papertxwrd  products. 

WPI  textile  house  tumishings. 

WPI  machinery  and  equipment. 

WPI  rinished  goods. 

AHE  business  services. 
AHE  computer  and  data  processing  services. 
CPMJ  transportation. 
CPMJ  telephone  services. 
WPI  blood  and  derivatives. 
CPMJ  postage. 

ECl — wages  and  salaries  for  private  service  occupa- 
tions. 
CPMJ  all  items. 


*  Labor-related. 

Note:  Due  to  rounding,  weights  may  not  sum  to  total. 


In  the  September  4, 1990  final  rule, 
for  purposes  of  determining  the  labor- 
related  portion  of  the  standardized 
amounts,  we  summed  the  percentages  of 
the  labor-related  items  (that  is,  wages 
and  salaries,  employee  benefits, 
professional  fees,  business  services, 
computer  and  data  processing,  blood 
services,  postage,  and  all  other  labor- 
intensive  services)  in  the  hospital 
market  basket.  This  summation  resulted 
in  a  labor-related  portion  of  the  hospital 
market  basket  of  71.4  percent  and 
nonlabor-relatefd  portion  of  28.6  percent. 
Under  sections  1886  (d)(2)(H)  and 
(d)(3)(E)  of  the  Act,  in  making  payments 
under  the  prospective  payment  system, 
the  Secretary  estimates  from  time  to 
time  the  proportion  of  payments  that  are 
labor-related.  Since  October  1. 1990, 
then,  we  have  considered  71.4  percent 
of  costs  to  be  labor-related  for  purposes 
of  the  prospective  payment  system. 

In  coimection  with  the  rebasing  of  the 
hospital  market  basket,  we  have 
reestimated  the  labor-related  share  of 
the  standardized  amounts.  Based  on  the 
relative  weights  of  the  1992-based 
prospective  payment  hospital  market 
basket,  as  described  in  Table  2,  the 
labor-related  portion  that  is  subject  to 
hospital  wage  index  adjustments  (based 


on  wages  and  salaries,  employee 
benefits,  professional  fees,  business 
services,  computer  and  data  processing, 
postage,  and  all  other  labor-intensive 
services)  is  71.246  percent  and  the 
nonlabor-related  portion  is  28.754 
percent.  To  implement  this  change, 
efiiactive  with  discharges  occurring  on 
or  after  October  1, 1996,  we  recomputed 
the  labor-related  and  nonlabor-related 
shares  of  the  large  urban  and  other 
areas'  standardized  amoimts  used  to 
estabUsh  the  prospective  payment  rates. 

The  amounts  in  Table  4  reflect  the 
revised  labor-related  and  nonlabor- 
related  portions.  Due  to  the  Bureau  of 
Economic  Analysis'  reclassification  of 
Blood  Services  to  Chemicals,  we  now 
allocate  Blood  Services  to  a  nonlabor 
cost  category.  We  note  that,  although 
there  are  revisions  of  the  labor  and 
nonlabor  portions,  due  to  both  weight 
changes  and  the  Blood  Services  category 
change,  the  labor-related  portions  of  the 
rates  published  in  Table  4  have 
remained  essentially  the  same.  The 
labor-related  portion  has  decreased  by 
0.146  percentage  points. 


Table  4.— Labor-Related  Share 


Cost  category 

Wages  and  salaries 

Employee  tjenefits  

Professional  fees  

Business  services 

Computer  services 

Postal  services 

All  other  I06r  intensive  .... 

Total  labor  related  

Total  nonlabor  related 


Weight 


50.244 
11.146 
2.127 
3.823 
1.927 
0.272 
1.707 


71.246 


28.754 


Comment:  Several  commenters  noted 
that  because  the  prospective  payment 
system  hospital  input  price  index 
directly  measures  changes  in  the  price 
of  labor  for  the  overall  economy  as  well 
as  tbe  changes  in  the  prices  of  goods 
and  services  purchased  by  hospitals,  if 
legislation  is  passed  increasing  the 
minimum  wage  in  the  United  States  the 
market  basket  update  should  be  revised 
to  reflect  this  change. 

Response:  The  commenters  are  correct 
in  asserting  that  an  increase  in  the 
minimum  wage  should  be  appropriately 
reflected  in  the  prospective  payment 
system  hospital  input  price  index.  The 
structure  of  the  prospective  payment 
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system  hospital  input  price  index  is 
designed  to  track  the  historical  increases 
in  compensatlori  for  workers 
comparable  to  those  employed  in  the 
hospital  sector  (as  well  as  the  prices  of 
goods  and  services  comparable  to  those 
purchased  by  hospitals).  The  blend  of 
occupational  data  represents  a 
composite  of  the  types  of  labor  that 
hospitals  employ  in  the  production  of 
their  services.  The  proxies  selected  by 
HCFA  to  repr^ent  these  inputs  are 
Employment  Cost  Indexes  (ECIs) 
compiled  by  the  Bureau  of  Labor 
Statistics  for  the  relevant  occupational 
categories.  W$en  the  historical  data  for 
the  period  of  the  minimum  wage 
increase  becomes  available,  the  EQs 
automatically  reflect  the  impacts  of 
increases  in  tlie  minimum  wage.  These 
proxies  will  tl^erefore  reflect  any 
increases  in  wages  and  benefits 
associated  with  the  legislated  increase 
in  the  minimum  wage. 

The  second  iquarter  1996  DRI/ 
McGraw-Hill  forecast  of  the  prospective 
payment  system  hospital  input  price 
index,  which  is  included  in  this  final 
rule,  reflects  api  anticipated  increase  in 
the  minimum  iwage. 

In  the  first  duarter  of  1996,  HCFA 
commissioned  DRI/McGraw-Hill  to 
consider  the  effects  of  an  increase  in  the 
minimiun  wage  on  the  HCFA  input 
price  indexesljln  its  analysis,  DRI/ 
McGraw-Hill  Stated  that  the  critical 
factor  in  determining  the  relative  impact 
on  each  of  HCt'A's  input  price  indexes 
in  comparisori  with  the  economy-wide 
impact  is  the  (^stribution  of  minimum 
wage  workers  associated  with  the 
occupational  mix  within  each  health 
sector.  Data  fr^m  the  1990,  5-percent 
Public  Use  Mibro  Data  Survey  (scaled 
for  consistency  with  the  nonfarm 
aggregate  from  the  1994  Current 
Population  Survey)  indicate  that  the 
share  of  all  hourly  workers  at  or  below 
the  minimum  jivage  is  approximately  3.3 
[)ercent  for  thq  health  sector  as  a  whole, 
versus  an  ecoiiomy  wide  share  of  3.6 
percent.  Thera  is  a  wide  variation  in  the 
importance  of  ininimum  wage  workers 
across  health  industry  sectors  as  well, 
ranging  from  aj  low  of  2.0  percent  for  the 
workforce  in  hospitals,  to  a  high  of  9.3 
percent  for  nutsing-care  related 
facilities.  For  me  key  wage  proxies  in 
the  prospective  payment  system 
hospital  input  price  index  (ECI  Civilian 
Hospital  workers  and  the  ECI  for 
Professional-TlBchnical  workers)  the 
share  of  minin  lum  wage  workers  is 
negligible.  Th(  expected  increase  in 
minimum  wag  b  will  likely  affect  the 
annual  rates  o  increase  in  the 
prospective  pa  yment  system  hospital 
input  price  in<  ex  in  the  range  of  about 
0.1  percent. 


Comment:  One  commenter  noted  that 
there  are  law  who  can  afford  to  spend 
the  time  necessary  to  study  the  proposal 
to  rebase  and  revise  the  hospital  market 
baskets  in  its  present  form  or  hire  an 
economist  for  an  interpretation.  The 
commenter  suggests  that  HCFA  could 
save  valuable  resources  and,  at  the  same 
time,  simplify  a  process  that  is 
extremely  complicated  by  using  the 
overall  cost  data  from  the  cost  reports  as 
a  means  of  simplifying  and  arriving  at 
an  accurate  market  basket. 

Response:  The  Medicare  cost  report  is 
designed  to  track  hospitals'  costs  for 
services  that  are  covered  by  Medicare. 
Expenditures  or  costs  are  determined  by 
the  price  of  inputs  for  a  particular  good 
or  service  times  the  quantity  of  that 
input  good  or  service  that  is  used.  An 
increase  in  costs  could  result  from  input 
price  growth  (inflation)  or  growth  in  the 
quantity  of  services  used.  It  is  essential 
to  understanding  the  growth  in 
Medicare  program  costs  to  have  a 
rigorous  firamework  for  distinguishing 
the  effects  of  input  price  growth  from 
the  effiects  of  increases  in  the  quantity 
of  inputs.  A  measure  based  upon  overall 
cost  data  from  the  cost  reports,  while 
appearing  to  simplify  the  process, 
would  not  separate  input  price  changes 
bom  changes  in  the  quantity  of  inputs 
and  consequently  would  not  serve  the 
needs  of  government  or  industry. 

We  do  appropriately  use  Medicare 
cost  report  data  in  developing  weights 
for  the  Medicare  input  price  indexes. 
The  1992  base  year  weights  for  the  foiu' 
core  operating  categories  (wages  and 
salaries,  employee  benefits, 
pharmaceuticals,  and  all  other)  were 
derived  from  Medicare  cost  report  data 
on  hospitals'  relative  shares  of  costs  in 
these  four  categories  in  1992.  By 
holding  the  weights  constant  at  their 
1992  relative  values,  and  applying 
proxies  to  measure  price  change  over 
time,  it  is  possible  to  estimate  the  effect 
of  pure  input  price  inflation  while 
holding  quantity  and  quality  oflnputs 
constant.  This  is  the  purpose  of  the 
prospective  payment  system  hospital 
input  price  index. 

Comment:  A  commenter  stated  that, 
in  rebasing  the  market  basket,  HCFA  has 
chosen  to  put  malpractice  costs  into  a 
separate  category.  In  doing  so,  this  cost 
was  taken  fi^m  1989  cost  reports  and 
"trended"  forward.  The  commenter 
suggested  that,  because  this  cost  cannot 
be  taken  from  cost  reports  in  future 
years,  it  would  be  better  to  consolidate 
malpractice  cost  within  an  "all  other" 
category. 

Response:  Malpractice  has 
appropriately  been  a  separate  cost 
category  since  the  inception  of  the 
prospective  payment  system  hospital 


input  price  index.  We  are  modifying  the 
Medicare  cost  report  to  again  include 
relevant  malpractice  cost  questions,  so 
that  we  will  not  have  to  estimate  the 
malpractice  share  of  costs. 

3.  Selection  of  Price  Proxies 

After  computing  the  1992  cost 
weights  for  the  rebased  hospital  market 
basket,  it  was  necessary  to  select 
appropriate  wage  and  price  proxies  to 
monitor  the  rate  of  increase  for  each 
expenditure  category.  Most  of  the 
indicators  are  based  on  Bureau  of  Labor 
Statistics  (BLS)  data  and  are  grouped 
into  one  of  the  following  BLS  categories: 

•  Producer  Price  Indexes — Producer 
Price  Indexes  (PPIs)  measure  price 
changes  for  goods  sold  in  other  than 
retail  markets.  For  example,  we  used  the 
PPI  for  ethical  drugs,  rather  than  the 
Consumer  Price  Index  (CPI)  for 
prescription  drugs.  PPIs  are  preferable 
price  proxies  for  goods  that  hospitals 
purchase  as  inputs  in  producing  their 
outputs.  The  PPIs  we  used  measure 
price  change  at  the  final  stage  of 
production. 

•  Consiuner  Price  Indexes — 
Consumer  Price  Indexes  (CPIs)  measure 
change  in  the  prices  of  final  goods  and 
services  bought  by  the  typical 
consumer.  Because  they  may  not 
represent  the  price  faced  by  the 
producer,  the  consumer  price  indexes 
were  used  if  no  appropriate  PPI  was 
available,  or  if  the  expenditure  was 
more  similar  to  that  of  retail  consumers 
in  general  rather  than  a  purchase  at  the 
wholesale  level.  For  example,  the  CPI 
for  food  purchased  away  from  home  was 
used  as  a  proxy  for  contracted  food 
services. 

•  Employment  Cost  Indexes — 
Employment  Cost  Indexes  (ECIs) 
measure  the  rate  of  change  in  employee 
wage  rates  and  employer  costs  for 
employee  benefits  per  hour  worked. 
These  indexes  are  fixed-weight  indexes 
and  strictly  measure  the  change  in  wage 
rates  and  employee  benefits  per  hour. 
They  are  not  affected  by  shifts  in 
employment  mix. 

•  Average  Hourly  Earnings — ^Average 
Hourly  Earnings  (AHEs)  measure  the 
rate  of  change  of  hourly  earnings  for 
various  occupations  within  a  given 
industry,  and,  therefore,  reflect  a 
weighted  occupational  mix  within  a 
particular  industry.  The  AHE  series  is 
calculated  by  dividing  gross  payrolls  by 
total  hours  and  measures  actual 
earnings  rather  than  pure  wage  rates.  It 
is  a  current-weight  series  rather  than  a 
fixed-weight  index  and  thus  reflects 
shifts  in  employment  mix.  An  AHE 
rather  than  an  ECI  is  used  when  there 

is  no  corresponding  ECI  category  that  is 
an  appropriate  measure  of  growth  for  a 
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given  labor  category  or  when  the  ECI 
does  not  have  sufficient  length  of  ' 
history  to  be  useful  for  our  purpose. 

Our  price  proxies  for  the  rebased 
prospective  payment  hospital  market 
basket  are  shown  in  Table  2  above  and 
are  summarized  in  Appendix  C  to  this 
final  rule. 

Comment:  One  commenter  believes 
that  the  most  recent  available  Medicare 
cost  report  and  other  data  should  be 
used  to  establish  the  cost  weights, 
particularly  because  the  hospital 
industry  and  its  cost  structure  are 
changing  so  rapidly. 

Response:  The  prospective  payment 
system  hospital  input  price  index  was 
designed  to  be  rebased  at  5-year 
intervals,  consistent  with  the  scheduled 
release  of  the  Commerce  Department 
data  on  detailed  cost  structure  by 
industrial  sector  of  the  U.S.  economy. 
The  Gross  Domestic  Product  (GDP)  and 
other  related  government  statistics  are 
on  the  same  schedule  of  5-year  intervals 
between  updates.  Therefore,  when 
planning  for  rebasing,  HCFA  adopted  a 
base  year  that  was  5  years  from  the  most 
recent  previous  base  year,  1987.  We 
note  that  the  Department  of  Commerce 
has  not  yet  made  its  planned  release  of 
the  1992  detailed  data  on  cost  structiu« 
by  industrial  sector  of  the  U.S. 
economy.  However,  in  the  proposed 
rule  for  FY  1998,  we  intend  to  modify 
the  input  price  indexes  for  both  the 
prospective  payment  system  and 
excluded  hospitals  by  incorporating  the 
1992  detailed  cost  structure  data. 

Comment:  One  commenter  requested 
that  we  provide  a  more  complete 
rationale  in  the  final  rule  concerning  the 
proposed  price-proxy  changes. 

Response:  The  following  discussion  is 
offered  to  further  explain  our  rationale 
for  the  price  proxy  changes  we  are 
adopting. 

a.  Nonmedical  professional  fees:  The 
ECI  for  Compensation  for  Professional 
and  Technical  Workers  replaced  the  ECI 
for  Wages  and  Salaries  for  Professional 
and  Technical  Workers.  The  new  index 
measiu«s  the  growth  in  input  prices 
associated  with  employee  beneBts  as 
well  as  wages  and  salaries.  Since  the 
nonmedical  professional  fees  category 
represents  the  hospital  costs  associated 
with  obtaining  these  services,  a  price 
measure  that  accounts  for  aggregate 
compensation  costs  is  preferable  to  one 
that  measures  only  the  wages  and 
salaries  component.  When  the  ECI  was 
Hrst  collected,  it  measured  only  growth 
in  wages  and  salaries  (not  employee 
benefits).  We  changed  the  price  proxy  to 
reflect  the  improved  data  from  the 
Bureau  of  Labor  Statistics  (BLS). 

b.  In  an  effort  to  improve  the  general 
accuracy  and  validity  of  the  index's 


measurement  of  price  growth,  we  made 
four  minor  producer  price  index 
changes: 

•  Fuel  Oil  and  Gasoline:  In  the  1992- 
based  index,  the  Fuel  Oil  and  Gasoline 
category  represents  a  combination  of  the 
Fuel  Oil  and  Coal  category  and  the 
Motor  Gasoline  category  from  the  1987- 
based  index.  The  weight  for  motor 
gasoline  was  too  small  to  keep  it  as  a 
separate  category.  The  price  proxy  used 
for  the  combined  group  in  the  1992- 
based  index,  the  Producer  Price  Index 
for  Refined  Petroleum  Products, 
encompasses  both  PPIs  used  in  the 
1987-based  index. 

•  Electricity:  The  PPI  for  Industrial 
Power  was  replaced  with  the  PPI  for 
Commercial  Electrical  Power  to  reflect 
information  from  the  hospital  industry 
and  utility  industry  that  commercial 
rates  of  change  for  utility  costs  are 
generally  more  appropriate  than 
industrial  rates. 

•  Paper  Products:  The  weighted 
average  of  the  percentage  change  in  the 
price  of  converted  paper  and 
paperboard  products  and  the  percentage 
change  in  the  price  of  paper  excluding 
newsprint  and  packaging  paper  was 
replaced  by  the  PPI  for  converted  paper 
and  paperboard  products  to  better 
reflect  the  composition  of  costs  in  . 
hospitals. 

•  Apparel:  The  PPI  for  textile  house 
furnishings  was  replaced  by  the  PPI  for 
Apparel  to  better  reflect  the  composition 
of  costs  in  hospitals. 

c.  Business  Services:  The  Average 
Hourly  Earnings  (AHE)  for  Business 
Services  (AHE73NS)  was  replaced  by 
the  ECI  for  Compensation  for  Business 
Services.  Compensation,  which  reflects 
both  fringe  benefits  and  wages,  more 
appropriately  measures  the  cost  of 
business  services.  In  addition,  the  ECI 
measurement  holds  the  skill. mix 
constant,  measuring  just  the  change  in 
the  cost  of  compensation,  whereas  a 
change  in  the  AHE  for  Business  Services 
can  reflect  a  change  in  skill  mix  as  well 
as  a  change  in  earnings.  At  the  time  of 
publication  of  the  1987-based  index,  the 
ECI  for  Business  Services  was  not 
available. 

d.  All  Other  Services,  Labor  Intensive: 
The  ECI  Wages  and  Salaries  for  Private 
ServiceTworkers  was  replaced  by  the  ECI 
Compensation  for  Private  Service 
workers.  A  compensation  price  proxy 
reflects  both  a  change  in  the  price  of 
benefits  as  well  as  a  change  in  the  price 
of  wages  and  salaries. 

4.  The  HCFA  Blended  Compensation 
Index 

Compensation  includes  the  two 
largest  categories  of  the  rebased  market 
basket:  wages  and  salaries,  and 


employee  benefits.  Wages  and  salaries 
account  for  50.244  percent  and 
employee  benefits  account  for  11.146 
percent  of  the  total  weight  in  the 
prospective  payment  hospital  market 
basket. 

The  HCFA  Blended  Compensation 
Index  groups  hospital  occupations  into 
nine  broad  categories.  For  eight  of  those 
occupational  groups,  we  believe  that 
hospitals  compete  for  labor  generally 
with  employers  outside  the  health  care 
sector.  Accordingly,  we  use  economy- 
wide  employment  cost  indexes  (EQ)  as 
price  proxies  for  these  eight 
occupational  groups.  In  the  case  of 
compensation  for  nurses,  as  well  as  for 
certain  other  health  care  technicians 
and  professionals,  the  hospital  labor 
market  may  be  predominant.  However, 
hospitals  do  compete  with  other 
industries  to  obtain  certain  skilled 
professional  and  technical  staff  (for 
example,  computer  programmers). 
Therefore,  for  professional  and  technical 
workers,  we  believe  a  price  proxy  that 
reflects  an  equal  blend  of  internal  and 
external  compensation  variables  is 
appropriate. 

Similar  to  the  methodology  used  for 
the  previous  rebasing,  the  weights  for 
the  nine  cost  categories  in  the 
occupational  blend  index  were  derived 
from  the  1992  Current  Population 
Survey  (GPS)  produced  by  BLS.  Using 
the  GPS,  private  hospital  workers  were 
classified  into  the  nine  occupational 
categories.  Private  hospitals  better 
reflect  the  mix  of  occupations  used  to 
produce  acute  care  services  for  the 
prospective  payment  system  hospital 
input  price  index.  Government  hospitals 
were  excluded  because  their 
occupational  mix  reflects  the  subset  of 
nonacute  care  hospitals.  Once  private 
hospital  workers  were  sorted  by 
occupation  into  one  of  the  nine 
occupational  groups,  weights  were 
estimated  using  the  share  of  wages  and 
salaries  for  each  of  the  nine 
occupations.  These  shares  formed  the 
basis  of  the  weights  that  were  used  for 
the  market  basket  of  occupational 
categories. 

An  additional  adjustment  was  made 
for  contract  labor  costs.  Rather  than  treat 
contract  labor  as  a  distinct 
noncompensation  cost  category,  it  was 
integrated  into  the  occupational  blend 
as  a  component  of  hospitals' 
compensation  costs  for  purposes  of  the 
market  basket  index.  Thus,  contract 
labor  is  treated  the  same  as  other  labor 
expenses.  Contract  labor  was  allocated 
to  the  professional  and  technical  and 
service  occupation  categories.  After 
adjusting  the  professional  and  technical 
and  service  workers'  shares  to  account 
for  contract  labor,  the  weights  for  the 
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nine  occupauonal  blend  categories  were    The  weights  and  proxies  for  the  nine 
renormalize4  to  equal  100.00  percent.         cost  categories  of  the  HCFA  Blended 


Wages  and  Salaries  Index  are  shown  in 
Table  5. 


Table  5.^-HCFA  Blended  Wages  and  Salaries  Index  (Wages  and  Salaries  Ck)MPONENT  of  the  1992-Based 

Market  Basket) 


Cost  category 


Weigtrt 


Price  proxy 


Professional  and  tectinical 


Managers  arxj  administrators 

Sales  

Cterical  worke 

Craft  and  kindiied  

Operatives  except  transport 

Transport  equipment  operatives 

Nonfarm  laborers  

Service  workers 

Total  wages  aid  salaries 


66.729 

9.564 
0.402 
12.379 
1.689 
0.437 
0.122 
0.084 
9.606 
100.000 


Equal  blend  of  ECl  for  wages  and  salaries  of  civilian  hospital  workers  and  ECl  for 

wages  and  salaries  of  professkmal,  specialty  and  technkal  workers. 
ECl  for  wages  arxJ  salaries  for  executive,  administrative  and  managerial  workers. 
ECl  for  wages  and  salaries  for  sales  wort<ers. 

ECl  for  wages  and  salaries  for  administrative  support  including  clerical  workers. 
ECl  for  wages  and  salaries  tor  precision  production,  craft  and  repair  workers. 
ECl  for  wages  and  salaries  for  machine  operators,  assemblers  and  Inspectors. 
ECl  for  wages  and  salaries  for  transportation  and  material  moving  workers. 
ECl  for  wages  and  salaries  for  handlers,  equipment  cleaners,  helpers  and  laborers. 
ECl  for  wages  and  salaries  tot  sen/k;e  occupations. 
Total  weight  for  wages  and  salaries  is  50.2. 


Note:  Due  tq  rounding,  weights  may  not  sum  to  total. 


Comment:  One  commenter  suggested 
that  the  mantier  in  which  hospital- 
specific  wages  and  benefits  price 
proxies  are  incorporated  into  the  market 
basket  shoul^  be  changed,  so  that  the 
internal  hospital  industry  wage  and 
benefit  price  proxies  represent  more  of 
the  compensation  weights  in  the  market 
basket.  The  BCH  for  hospital  workers 
should  be  blended  50-50  for  all  labor 
cost  categories,  not  just  the  professional 
and  technical  worker  cost  group. 
Although  no|iprofessional  and  technical 
workers  may  be  employed  in  other 
settings,  many  of  these  workers  have 
skills  that  are  specific  to  the  hospital 
industry.       i 

Response:  The  blended  compensation 
index  of  nina^broad  occupational  groups 
with  the  ECl  for  Hospital  Workers  that 
is  included  io  the  prospective  payment 
system  hospital  input  price  index 
reflects  HCFA's  judgment  that,  except 
for  the  prpfe^ional  and  technical 
occupational  category,  hospitals 
compete  prir^arily  in  the  economy-wide 
labor  market  J  Accordingly,  HCFA  uses 
Employment  Cost  Indexes  (EQs)  for  the 
private  sectof  of  the  economy  for  eight 
of  the  nine  o<tcupation  groups.  For  one 
broad  occupational  group,  professional 
and  technical  workers,  HCFA  has 
recognized  that  certain  subcategory 
occupations,  such  as  registered  nurses 
and  physical  therapists,  are  so 
speciaUzed  tkat  hospitals  are  the 
predominantjemployers.  Other  types  of 
professional  and  technical  workers  such 
as  computer  programers  and  biological 
researchers  ate  distributed  more  evenly 
throughout  tAe  private  sector  economy. 
Therefore,  a  blend  of  the  ECl  for 
"Private  Professional  Specialty  and 
Technical  Workers"  and  the  ECl  for 
Civilian  Hosiital  workers  is  used  to 
measure  growth  in  compensation  prices 
for  professioaal  and  technical.  Since 
none  of  the  other  eight  occupational 


categories  are  likely  to  use  substantial 
proportions  of  hospital  specific 
occupations,  extending  the  blend  to 
other  labor  categories  is  not  appropriate. 
As  a  practical  matter,  there  is  virtually 
no  difference  in  the  overall  hospital 
input  price  index  that  results  from  using 
only  a  50-50  blend  of  the  EQ  for 
Professional-Technical  Workers  and  the 
ECl  for  Hospital  Workers  versus  using  a 
50-50  blend  for  each  of  th6  nine  EQ 
occupation  groups  with  the  ECl  for 
Civilian  Hospital  Workers.  The 
following  table  illustrates  this  point: 

Difference  in  the  Rate  of  Increase  in  the 
Hospital  Index  50-50  Blend  of 
Professional-Technical  Workers  Versus 
50-50  Blend  of  All  Occupations 

Federal  Fiscal  Year  Percent 
Change 


1997 

1998 

1999 

50-^0  Wend  of  ECl 

P&T  and  ECl  civil- 

ian hospital  work- 

ers   

2.5 

2.9 

3.1 

50-50  blend  of  all 

nine  occupattons 

and  ECl  civilian 

hospital  workers ... 

2.5 

2.8 

3.1 

The  latest  forecast  of  the  rate  of 
increase  in  the  hospital  input  price 
index  indicates  that  there  is  no 
difference  for  the  FY  1997  update.  For 
FY  1998,  the  current  forecasts  have  a  0.1 
percent  difference.  For  FY  1999,  the 
forecasts  are  identical.  We  will  continue 
to  monitor  the  effect  on  the  hospital 
input  price  fndex  that  results  from  the 
alternative  construction  of  the 
compensation  sub-index.  If  a  material 
difference  develops  between  the  two 
versions,  we  will  reevaluate  our 
position  on  the  construction  of  the 
compensation  sub-index. 


Comment:  One  commenter,  noting 
Table  5,  "HCFA  Blended  Wages  and 
Salaries  Index  (Wages  and  Salaries 
Component  of  the  1992-Based  Market 
Basket)  (61  FR  27463),  which  Usts  the 
nine  occupational  categories,  stated  that 
HCFA  is  of  the  opinion  that  hospitals 
compete  with  the  general  labor  market 
with  the  first  category  entitled 
"Professional  and  Technical."  The 
commenter  questioned  how  HCFA 
arrives  at  this  conclusion.  The 
conunenter  recommended  that,  unless 
there  is  evidence  that  "Professional  and 
Technical"  workers  provide  an  accurate 
proxy  for  wages  in  the  hospital  industry, 
the  "blend"  be  dropped  and  be  replaced 
by  a  hospital  industry  measure. 

Response:  The  professional  and 
technical  workers  category  includes 
computer  programmers,  computer 
systems  analysts,  social  workers, 
accountants,  scientists,  and  lawyers.  To 
varying  degrees,  hospitals  employ  each 
of  these  types  of  personnel.  As  noted  in 
the  previous  comment  and  response, 
these  occupations  are  also  in  significant 
demand  outside  the  hospital  industry, 
and  hospitals  must  compete  with 
employers  in  other  industries  as  well  as 
with  other  hospitals.  For  these  types  of 
occupations,  competitive  market  forces 
that  affect  the  compensation  levels  paid 
to  workers  in  the  nonhospital  sector 
directly  influence  the  compensation  that 
prudent  buyer  hospitals  pay.  In  order  to 
account  for  this,  it  is  appropriate  to  use 
the  EQ  Compensation  for  Private 
Professional-Technical  Workers. 

Hospitals  are  also  major  employers  of 
other  types  of  workers  such  as  physical 
therapists,  respiratory  therapists,  and 
registered  nurses.  Because  hospitals 
demand  substantial  proportions  of  these 
types  of  workers,  it  is  appropriate  to 
reflect,  at  least  in  part,  hospital 
industry-specific  compensation. 
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The  blend  of  professional-technical 
workers  with  the  hospital  industry 
specific  compensation  ECI  is  also  used 
mitigate  the  effect  of  potential  labor 
market  imperfections  in  the  hospital 
industry.  Licensure  requirements  and 
the  existence  of  third  party  insurance 
are  believed  by  some  to  have  enabled 
certain  occupations  to  command 
compensation  premiums  that  are  above 
what  can  be  explained  by  traditional 
predictors  such  as  education,  skill, 
experience,  and  location.  Because 
certain  professional  and  technical 
workers  tend  to  have  licensure 
restrictions  that  are  more  limiting  than 
other  occupations  in  the  health  care 
industry,  there  is  some  reason  to  believe 
that  workers  with  the  strictest  licensure 
requirements  are  most  able  to  realize  a 
compensation  premium.  A  blend 
provides  a  reasonable  way  to  recognize 
that  hospital  compensation  of 
professional  and  technical  workers  is 
influenced  by  both  economy-wide  and 
hospital  sector-specific  forces  and  that 
licensure  requirements  may  influence 
compensation  in  ways  different  from  a 
competitive  market. 

The  advent  of  managed  care  may  have 
diminished  the  ability  of  certain  health 
sector  labor  occupations  to  achieve 
compensation  premiums.  This  is 
suggested  by  the  fact  that  recently  the 
rate  of  increase  in  the  ECI  for  Hospital 
workers  has  declined  relative  to  the  ECI 
for  economy-wide  professional- 
technical  workers  while  in  earlier 
periods  the  reverse  held.  Since  FY  1992, 
the  ECI  for  Hospital  Workers  has  grown 
at  a  slower  rate  than  the  ECI  for  Private 
Professional  and  Technical  workers.  We 
will  continue  to  monitor  the  ECIs  and 
other  data  to  detect  changes  in  the 
market  dynamics  for  the  types  of 
workers  that  hospitals  employ. 

Employment  Cost  Index  Hospital 
Industry  Workers  Versus  Economjrwide 
Professional  and  Technical 
Occupations 

Federal  Fiscal  Year  Percent 
Change 


1992 

1993 

1994 

1995 

ECI  civilian 

hospital 

industry 

workers 

4.3 

3.7 

3.1 

2.5 

ECI  private 

P&T  oc- 

cupations 

4.5 

4.0 

3.2 

2.6 

Comment:  One  commenter  believed 
that  the  hospital  industry  does  not 
compete  with  the  general  labor  market 
for  the  cost  category  entitled  "Managers 
and  Administrators."  Therefore,  the 


price  proxy  for  this  category  should  be 
the  ECI  for  hospital  workers,  a  hospital 
sector-specific  proxy. 

Response:  Occupations  in  this 
category  require  a  knowledge  of  and  the 
capability  to  put  into  effect  management 
principles,  practices  and  techniques. 
The  skills  that  these  personnel  possess 
are  in  demand  in  the  overall  economy 
as  well  as  the  hospital  sector. 

Since  FY  1994,  the  ECI  Compensation 
for  Hospital  Workers  has  grown  at  a 
slower  rate  than  the  EQ  Compensation 
for  Private  Executive  Administrative 
and  Managerial  Workers.  Recent 
projections  of  these  price  proxies  by 
DRI/McGraw-Hill  suggest  that  this  trend 
will  continue. 

Comment:  One  commenter  suggested 
that,  as  an  alternative  to  using  the  ECI 
for  Hospital  Industry  Workers  as  a  price 
proxy  for  all  nine  occupational 
categories,  HCFA  could  use  the  data 
base  it  has  developed  over  the  last  few 
years  dealing  with  hospital  wages. 

Response:  We  assume  that  the 
commenter's  reference  to  the  data  base 
that  HCFA  has  developed  over  the  last 
few  years  refers  to  the  Hospital  Area 
Wage  Index.  This  index  was  developed 
pursuant  to  a  statutory  requirement  that 
the  Secretary  adjust  the  standardized 
amounts  for  area  differences  in  hospital 
wage  levels.  This  index  is  designed  to 
measure  geographic  differences  in  wage 
levels,  not  changes  in  wages  over  time. 
Also,  because  the  area  wage  index  is 
computed  using  total  adjusted 
compensation  divided  by  the  sum  total 
hours  worked  in  a  labor  market  (see 
section  III  of  this  preamble),  it  does  not 
hold  constant  the  skill-mix  of 
employees  from  year  to  year.  Therefore, 
any  year-to-year  index  based  upon  the 
area  wage  index  would  include  both 
price  and  quantity  effects.  The  hospital 
input  price  index  is  appropriately 
designed  to  measure  pure  price 
inflation. 

5.  Separate  Market  Basket  for  Hospitals 
and  Hospital  Units  Excluded  from  the 
Prospective  Payment  System 

In  its  March  1,  1990  report,  ProPAC 
recommended  that  we  establish  a 
separate  market  basket  for  hospitals  and 
hospital  imits  excluded  from  the 
prospective  payment  system.  Effective 
with  FY  1991,  HCFA  adopted  ProPAC's 
recommendation  to  implement  separate 
market  baskets.  (See  the  September  4, 
1990  final  rule  (55  FR  36044).) 
Prospective  payment  and  excluded 
hospitals  tend  to  have  different  case 
mixes,  practice  patterns,  and 
composition  of  inputs.  The  fact  that 
these  hospitals  are  not  included  under 
the  prospective  payment  system  in  part 
reflects  Oiese  differences. 


Studies  completed  by  HCFA,  ProPAC, 
and  the  hospital  industry  have 
documented  diffierent  weights  for 
excluded  hospitals  and  prospective 
payment  hospitals.  Table  7  compares 
major  weights  in  the  rebased  1992 
market  basket  for  excluded  hospitals 
with  weights  in  the  rebased  1992  market 
basket  for  prospective  payment  system 
hospitals.  Wages  and  salaries  are  52.152 
percent  of  total  operating  costs  for 
excluded  hospitals  compared  to  50.244 
percent  for  prospective  payment 
hospitals.  Employee  benefits  are  11.569 
percent  for  excluded  hospitals 
compared  to  11.146  percent  for 
prospective  payment  hospitals.  As  a 
result,  compensation  costs  (wages  and 
salaries  plus  employee  beneBts)  for 
excluded  hospitals  are  63.721  percent  of 
costs  compared  to  61.390  percent  for 
prospective  payment  hospitals. 
Noncompensation  costs  are  36.279 
percent  for  excluded  hospitals  and 
38.610  of  costs  for  prospective  payment 
hospitals. 

Two  significant  differences  in  the 
category  weights  occur  in 
Pharmaceuticals  and  Business  Services. 
Pharmaceuticals  represent  4.162  percent 
of  costs  for  prospective  payment 
hospitals  and  3.070  percent  for 
excluded  hospitals.  Business  services 
represent  3.823  percent  of  costs  for 
prospective  payment  hospitals  and 
2.337  percent  for  excluded  hospitals. 
The  weights  for  the  excluded  hospital 
market  basket  were  derived  using  the 
same  data  sources  and  methods  as  for 
the  prospective  payment  market  basket 
(see  Appendix  C  to  this  final  rule). 

Differences  in  weights  between  the 
excluded  hospital  and  prospective 
payment  hospital  market  baskets  do  not 
necessarily  lead  to  significant 
differences  in  the  rate  of  price  growth 
for  the  two  market  baskets.  If  the 
individual  wages  and  prices  move  at  the 
approximately  same  annual  rate,  both 
market  baskets  may  have  about  the  same 
price  growth  even  though  weights  may 
differ  substantially  because  both  market 
baskets  use  the  same  wages  and  prices. 
Also,  offsetting  price  increases  for 
various  cost  components  can  result  in 
similar  composite  price  growth  in  both 
market  baskets. 

The  wage  and  price  proxies  are  the 
same  for  the  excluded  hospital  and 
prospective  payment  hospital  market 
baskets.  As  discussed  in  section  IV.A.2 
of  this  preamble,  all  of  the  cost 
expenditure  weights  for  both  the 
prospective  payment  and  excluded 
hospital  market  baskets  are  subject  to 
refinement  when  the  U.S.  Department  of 
Commerce  1992  data  are  released, 
analyzed  by  HCFA,  and  incorporated  in 
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sample  tu  hospitals  with  a  Medicare 
average  length  of  stay  within  15  percent 
of  the  total  facility  average  length  of  stay 
provides  a  more  accurate  reflection  of 
the  structure  of  costs  for  Medicare.  We 
note  that  the  forecast  for  FY  1997  differs 
by  only  0.1  percent  when  we  included 
ail  excluded  hospitals  in  the  calculation 
of  weights.  The  forecast  for  the  limited 
index  was  2.5  percent,  while  the 
forecast  for  the  full  set  of  excluded 
hospitals  was  2.6  percent. 


Table  6.— Comparison  of  Signifi- 
CAhfT  Weights  for  1992-Based 
Excluded  Hospital  and  Prospec- 
tive Payment  Hospital  Market 
Baskets 


tJie  PPS  and  exempt  Hnal  market 
baskets. 

The  exclude  d  hospital  market  basket 
is  a  composite  set  of  weights  for 
Medicare  part^ipating  psychiatric, 
!ong-term  carel  rehabilitation,  and 
children's  hospitals.  We  are  using  cost 
•-eport  data  for  excluded  hospitals  and 
units  whose  average  length  of  stay  for 
Medicare  patients  is  within  15  percent 
(that  is,  15  percent  higher  or  lower)  of 
the  facility  avejrage  length  of  stay  for  all 
patients.  This  Is  a  change  from  the  1987- 
based  market  qasket,  for  which  data  for 
all  excluded  hospitals  and  units  were 
used.  We  believe  that  limiting  our 

Table  7. —1992-Based  Excluded  Hospital  Operating  Cost  Categories,  Weights,  and  Price  Proxies 


Category 

Excluded 
hospitals 

Prospec- 
tive pay- 
ment 
hospitals 

Wages  and  setlaries 
Employee  tjenefrts  .... 

Professional  fees  

Pharmaceuticals 

All  other 

52.152 

11.569 

2.098 

3.070 

31.111 

100.000 

50.244 

11.146 

2.127 

4.162 

32.321 

Total 

100.000 

Expense  categories 


1.  Compensatior^ 

A.  Wages  and  salaries 
8.  Employee  benefits  .. 
2.  Professioital  fees  .... 


Ret>ased 
1992  ex- 
cluded 
hospital 
mailcet 
basket 


oil,  «r 


3.  Utilities 

A.  Fuel,  oil,  And  gasoline 

B.  Electricityi 

C.  Natural  g«s  

D.  Water  and  sewerage 

4.  Professional  li«t>«lity  insurance  .... 

5.  All  other j 

A.  All  other  aroducts  „ 

(1.)  Pharmaceuticais 

(2.)  Foci  

a.  Direct  purchase  

b.  Corttract  service  

(3.)  Chemicals 

(4.)  Meocal  instruments  ... 
(5.)  Photographic  supplies 
(6.)  Rubt>er  and  plastics  ... 


(7.) 
(8.) 

(9.)  Ma< 
(10.)  Mi: 
All  other 
(1.)  Busliess  services 


r  products  

irel  

inery  and  equipment 
llaneous  products  .. 
rvices  


(2.)  Conjputer  services  

(3.)  Transportation  services  

(4.)  Telephone  services  

(5.)  Postage  

(6.)  All  other:  \abOT  intensive 

All  cpher:  nonlabor  intensive 


Total  . 


NOTE;  Due  to  ri  lunding,  weights  may  not  sum  to  total. 


Tat)te  8,  below, 
data  for  all  excluded 


ahows  what  the  excluded  hospital  weights  would  be  if  cost 
hospitals  had  been  used. 


63.721 

52.152 

11.569 

2.098 

2.557 
0.357 
1.396 
0.694 
0.110 
1.081 
30.543 
23.642 
3.070 
3.581 
2.446 
1.135 
3.929 
3.238 
0.413 
5.039 
2.134 
0.906 
0.218 
1.112 
6.901 
2.337 

1.415 
0.195 
0.549 
0.282 
1.767 
0.356 
100.000 


Price  proxy 


HCFA  occupational  wage  index. 
HCFA  occupational  benefits  index. 
ECl — Compensation  for  professkmal,  specialty  and 
technical., 

PPI  refined  petroleum  products. 

PPI  commercial  electric  power. 

PPI  commercial  natural  gas. 

CPMJ  water  and  sewerage  maintenance. 

HCFA  professional  liat>ility  insurance  premiums  index. 


PPI  ethkal  (prescription)  drugs. 

PPI  processed  foods  and  feeds. 

CPI-U  food  away  from  home. 

PPI  industrial  chemicals. 

PPI  medical  instruments  and  equipment. 

PPI  photographic  supplies. 

PPI  rubt>er  and  plastic  products. 

PPI  converted  paper  and  paperboard  products. 

PPI  apparel. 

PPI  machinery  and  equipment. 

PPI  finished  goods. 

ECl — compensation  for  private  worfters  in  business 

services. 
AHE  computer  and  data  processing  services. 
CPMJ  transportation. 
CPMJ  telephone  services. 
CPMJ  postage. 

ECl — compensation  for  private  service  occupations. 
CPMJ  all  items. 
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Table  8.— 1992  Excluded  Hospital  Operating  Cost  Categories,  Weights,  and  Proxies  using  Data  from  all 

Excluded  Hospitals 


Expense  categories 


Rebased 
1992  ex- 
cluded 
hospital 
market 
t>asket 


Price  proxy 


1 .  Compensatkxi  _ 

A.  Wages  and  salaries 

B.  Emptoyee  t>enef(ts  .. 

2.  Professk>nal  fees 


3.  Utilities 

A.  Fuel,  oil,  and  gasoline  

B.  Electricity  

C.  Natural  gas 

D.  Water  and  sewerage ; 

4.  Professional  liability  insurance 

5.  AU  otfier 

A.  All  other  products  

(1.)  Pharmaceuticals 

(2.)  Food  „ 

a.  Direct  purchase 

b.  Contract  ServKe 

(3.)  Chemkxils 

(4.)  Medical  instruments  

(5.)  Photographic  supplies 

(6.)  Rubt>er  and  plastics  

(7.)  Paper  products _ 

(8.)  Apparel  

(9.)  Machinery  and  equipment 
(10.)  Miscellaneous  products  .. 

AH  other  services 

(1 .)  Business  servwes 


B. 


(2.)  Computer  servk:es  

(3.)  Transportation  sendees 

(4.)  Telephone  Servnes 

(5.)  Postage  

(6.)  All  Other:  Labor  Intensive  

(7.)  All  Other  Nonlabor  Intensive 
Total „ 


68.074 

55.714 

12.360 

2.073 

2.191 
0.306 
1.196 
0.595 
0.094 
1.081 
26.582 
20.333 
2.704 
3.069 
2.096 
0.973 
3.367 
2.775 
0.354 
4.319 
1.829 
0.777 
0.187 
0.953 
6.248 
2.337 

1.213 
0.167 
0.471 
0.242 
1.514 
0.305 
100.000 


HCFA  occupattonal  wage  index. 
HCFA  occupational  benefits  index. 
ECl — compensation   for  professional, 
technical. 


spedaity  and 


PPI  refined  petroleum  products. 

PPI  commercial  electric  power. 

PPI  commercial  natural  gas. 

CPI-U  water  and  sewerage  maintenance. 

HCFA  professk>nal  liability  insurance  premiums  index. 


PPI  ethical  (prescriptk>n)  dmgs. 

PPI  processed  foods  and  feeds. 

CPI-U  food  away  from  home. 

PPI  industrial  chemnals. 

PPI  medual  instruments  and  equipment. 

PPI  photographic  supplies. 

PPI  rubber  and  plastic  products. 

PPI  converted  paper  and  papertxnrd  products. 

PPI  apparel. 

PPI  machinery  and  equipment. 

PPI  finished  goods. 

ECl— compensation  for  private  wortters  in  business 

services. 
AHE  computer  and  data  processing  services. 
CPMJ  transportation. 
CPWJ  telephone  sen/ices. 
CPKJ  postage. 

ECl — compensatk>n  for  private  servrce  oocupatrans. 
CPI-U  all  rtems. 


The  relatively  small  differences  in 
weights  between  the  excluded  hospital 
market  basket  data  from  excluded 
hospitals  that  have  a  Medicare  length  of 
stay  within  15  percent  of  the  total 
facility  average  length  of  stay  and  the 
excluded  hospital  market  basket  using 
data  from  all  excluded  hospitals  do  not 
lead  to  significant  changes  in  the  rate  of 


price  growth  for  these  two  market 
baskets.  If  all  individual  wages  and 
prices  move  at  about  the  same  annual 
rate,  both  market  baskets  could  have 
about  the  same  price  growth  even  if 
weights  are  somewhat  different.  Also, 
offsetting  price  increases  for  various 
costs  components  can  result  in  the  price 
growth  being  the  same. 


To  examine  the  sensitivity  of  the 
change  to  the  limited  set  of  excluded 
hospitals,  we  developed  a  comparison 
for  the  period  1988-1998.  Using 
historical  data  and  forecasts  for  the 
market  baskets,  we  compared  limited 
and  full  sets  of  excluded  hospitals. 


Table  9.— A  Comparison  of  the  Excluded  Hospital  Market  Basket  and  the  Excluded  Hospital  Market  Basket 
Rebased  Using  All  Excluded  Hospitals,  Percef^  Change,  1988-1998 


Excluded 

Excluded 

hospital 

4/- 

mart(et 

/ 

15%) 

basket 

Federal  fiscal  year 

hospital 
marttet 

using  all 
excluded 

Difference 

basket— 

hos- 

. 

1992 

pitals— 

base 

1992 
base 

Historical:  1988 

4.9 
5.6 
4.6 
4.3 

4.8 
5.5 
4.7 
4.4 

0.1 

1989 

0.1 

1990 _ 

(0.1) 

(0.1) 
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Table  9.— A 


Comparison  of  the  Excluded  Hospital  Market  Basket  and  the  Excluded  Hospital  Market  Basket 
Rebased  Using  All  Excluded  Hospitals,  Percent  Change,  1988-1998— Continued 


Federal  fiscal  year 


Excluded 

Exduded 

hospital 

(+/- 

market 

15%) 

basket 

hospital 
market 

using  all 
excluded 

Difference 

basket— 

hos- 

1992 

pitals— 

base 

1992 
base 

3.0 

32 

(0.2) 

3.1 

3.1 

(0.0) 

2.6 

2.7 

(0.1) 

3.3 

3.2 

0.1 

2.5 

2.7 

(0.2) 

2.5 

2.6 

(0.1) 

2.8 

2.9 

(0.1) 

3.9 

4.0 

(0.1) 

2.6 

2.7 

(0.1) 

1992.. 
1993.. 
1994.. 

1995  ... 
Forecasted:. 
1997.. 
1996... 

Historical  average:  1988-1995  ... 
forecasted  average:  1996-1998 


,1916 


Note  that  tl  e  historical  average  rate  of 
growth  from  ^988  to  1995  for  the 
excluded  hospital  market  t)asket 
including  only  excluded  hospitals  with 
Medicare  average  length  of  stay  within 
15  percent  of  total  facility  average 
length  of  staylis  virtually  identical  to 
that  for  the  ejfcluded  hospital  market 
basket  with  all  excluded  hospitals.  The 
rates  of  growth  using  the  two 
methodologies  are  within  0.1  percent  for 
FY  1996.  1997.  and  1998. 

Comment:  A  commenter  requested  a 
more  detailed  explanation  about  the 
rationale  for  dropping  from  the 
calculation  ofjthe  excluded  facility 
market  basketj  those  excluded  hospitals 
and  units  witl^  Medicare  average  lengths 
of  stay  that  vary  by  more  than  15 
percent  from  the  facility's  overall 
average  length  of  stay.  The  commenter 
stated  that  thare  is  no  description  of  the 
hospitals  heing  dropped  or  their 
characteristic^  (e.g..  if  these  facilities 
have  low  Me<^care  shares,  it  may  be 
appropriate  td  exclude  them).  More 
information  ia  needed  before  the 
appropriateness  of  the  15-percent  screen 
can  be  assessed. 

Response:  "^o  the  extent  possible,  we 
used  total  reiitibursable  facility  costs  to 
determine  thej  weights  for  Medicare 
costs.  If  the  patterns  of  practice  for 
Medicare  patients  differ  signiRcantly 
from  the  overall  patient  population,  we 
believe  that  tdtal  facility  costs  for 
facilities  with  high  shares  of  Medicare 
patients  are  mjore  representative  of  the 
Medicare  population.  We  chose  to 
compare  the  average  length  of  stay  for 
all  patients  to  that  of  Medicare 
beneficiaries  a  s  the  test  of  the  similarity 
of  the  practice  patterns  for  non- 
Medicare  patients  versus  Medicare 
patients.  Our  method  results  in 
retaining  hosj:  itals  that  had  a  share  of 


patient  days  attributable  to  Medicare 
that  was  approximately  three  times  that 
of  hospitals  that  were  excluded.  Our 
goal  is  to  measure  cost  shares  that  are 
reflective  of  case  mix  and  practice 
patterns  associated  with  providing 
services  to  Medicare  beneficiaries. 

Comment:  A  commenter  questioned 
whether  there  will  be  a  need  for  a 
separate  market  basket  for  each  type  of 
excluded  hospital  once  prospective 
payment  systems  are  developed  for 
psychiatric  and  rehabilitation  hospitals 
and  units.  The  commenter 
recommended  that  HCFA  consider 
whether  it  would  be  t)eneficial  to  begin 
identifying  a  separate  market  basket  for 
each  type  of  excluded  hospital. 

Response:  We  agree  with  the 
commenter  that  HCFA  will  have  to 
consider  whether  to  use  separate  market 
baskets  for  each  type  of  excluded 
hospital  once  prospective  payment, 
systems  are  developed  for  psychiatric 
and  rehabilitation  hospitals.  However, 
until  those  systems  are  designed  we 
believe  it  is  premature  to  develop 
separate  market  baskets. 

B.  Capital  Costs 

Rebasing  the  Capital  Input  Price  Index 

1.  Background 

Effective  for  cost  reporting  periods 
beginning  on  or  after  October  1, 1995. 
the  Capital  Input  Price  Index  (CIPI)  is 
used  to  determine  the  price^ncrease 
associated  with  prospective  payment 
hospital  capital-related  expenses. 
Capital-related  expenses  are  defined  as 
depreciation  expenses,  capital-related 
interest  expenses,  and  other  capital- 
related  expenses,  such  as  insurance  and 
taxes.  The  CIPI  measures  the  input  price 
change  of  these  capital-related  expenses, 
and  is  included  in  the  capital 


prospective  payment  update  framework 
to  determine  a  rate  of  increase  in  capital 
prospective  payments. 

Like  the  prospective  payment  hospital 
operating  input  price  index,  the  CIPI  is 
a  fixed-weight  price  index.  A  fixed- 
weight  price  index  measures  how  much 
it  would  cost  at  a  later  date  to  purchase 
the  same  mix  of  goods  and  services 
purchased  in  the  base  period.  For  the 
prospective  pa)mient  hospital  operating 
and  capital  input  price  indexes,  the  base 
period  is  selected  and  cost  category 
weights  are  determined  using  available 
data  on  hospitals.  Next,  appropriate 
price  proxy  indexes  are  chosen  for  each 
cost  category.  Then  a  price  proxy  index 
level  for  each  expenditure  category  is 
multiplied  by  the  comparable  cost 
category  weight.  The  sum  of  these 
products  (that  is,  weights  multiplied  by 
price  proxy  index  levels)  for  all  cost 
categories  yields  the  composite  index 
level  of  the  market  basket  for  a  given 
year.  Repeating  the  step  for  other  years 
produces  a  time  series  of  composite 
market  basket  index  levels.  Dividing  an 
index  level  by  a  later  index  level 
produces  a  rate  of  growth  in  the  input 
price  index.  Since  the  percent  change  is 
computed  for  the  fixed  mix  of  total 
capital  inputs  with  a  1992  base,  the 
index  is  called  fixed-weight. 

Like  the  operating  input  price  index, 
the  CIPI  measures  the  price  changes 
associated  with  costs  during  a  given 
year.  In  order  to  do  so,  the  CIPI  must 
differ  from  the  operating  input  price 
index  in  one  important  aspect.  The  CIPI 
must  reflect  the  vintage  nature  of 
capital,  which  is  the  acquisition  and  use 
of  capital  over  time.  Capital  expenses  in 
any  given  year  are  determined  by  the 
stock  of  capital  in  that  year  (that  is, 
capital  that  remains  on  hand  from  all 
current  and  prior  capital  acquisitions). 
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An  index  measuring  capital  price 
changes  needs  to  reflect  this  vintage 
nature  of  capital.  Therefore,  the  Cffl 
was  developed  to  capture  the  vintage 
nature  of  capital  by  using  a  weighted- 
average  of  past  capital  purchase  prices 
up  to  and  including  the  current  year. 
Using  Medicare  cost  reports,  AHA  data, 
and  Securities  Data  Corporation  data,  a 
vintage-weighted  price  index  was 
developed  to  measure  price  increases 
associated  with  capital  expenses. 

Comment:  A  commenter  suggested 
that  HCFA's  model  is  overly 
complicated  and  relies  excessively  on 
assumptions  given  that  capital  costs 
make  up  approximately  10  percent  of 
total  hospital  costs.  The  commenter 
recommended  that  HCFA  adopt  a 
simpler  approach  to  update  the  Federal 
rate  for  capital-related  costs  for  hospital 
inpatient  services. 

Response:  Capital  payments  for 
prospective  payment  hospitals  are 
expected  to  be  about  $8.6  billion  in  FY 
1997,  a  significant  amount  that  warrants 
an  appropriate  input  price  index.  It 
would  not  be  appropriate  to  use  a 
simpler  index  if  it  does  not  accurately 
reflect  the  price  increases  associated 
with  capital  costs.  Capital  costs  are 
inherently  complicated  and  are 
determined  by  complex  capital 
purchasing  decisions  over  time,  which 
are  based  on  such  factors  as  interest 
rates  and  debt  financing  decisions.  Also, 
capital  is  depreciated  over  periods  of 
time  instead  of  being  consumed  in  the 
same  period  it  is  purchased.  The  CIPI 
accurately  reflects  the  annual  price 
increases  associated  with  capital  costs, 
and  is  a  useful  simplification  of  the 
actual  capital  accumulation  process.  By 
appropriately  accounting  for  the  vintage 
nature  of  capital  in  the  CIPI,  HCFA  is 
able  to  provide  an  accivate,  stable 
aiuiual  measure  of  price  increases. 
Annual,  non- vintage  price  changes  for 
capital  are  highly  unstable  due  to  the 
volatility  of  interest  rate  changes.  These 
unstable  aimual  price  changes  do  not 
reflect  the  actual  annual  price  changes 
for  Medicare  capital-related  costs.  The 
HCFA  aPI  reflects  the  underlying 
stability  of  the  capital  acquisition 
process  and  provides  hospitals  with  the 
ability  to  plan  for  changes  in  capital 
payments. 

The  most  recent  discussion  on  the 
CIPI  and  methodological  background 
was  published  in  the  May  31, 1996 
proposed  rule  (61  FR  27466).  The 
following  Federal  Register  dociunents 
describe  development  and  revisions  of 
the  methodology  involved  with  the 
construction  of  the  CIPI:  September  1, 
1992  (57  FR  40016),  May  26, 1993  (58 
FR  30448),  September  1, 1993  (58  FR 
46490),  May  27, 1994  (59  FR  27876), 


September  1, 1994  (59  FR  45517).  June 
2, 1995  (60  FR  29229),  and  September 
1, 1995  (60  FR  45815). 

We  periodically  update  the  base  year 
for  the  operating  and  capital  input 
prices  to  reflect  the  changing 
composition  of  inputs  for  operating  and 
capital  expenses.  Previously,  both  the 
operating  input  price  index  and  the  CIPI 
are  based  to  FY  1987.  We  are  updating 
the  base  year  cost  structure  to  FY  1992, 
the  most  recent  year  with  relatively 
complete  data  for  purposes  of  rebasing. 
We  explain  the  process  of  rebasing  the 
cost  structure  weights  for  the  CIPI 
below. 

2.  Rebasing  the  Capital  Input  Price 
Index 

We  are  using  a  rebased  capital  input 
price  index  (Cffl)  in  developing  the  FY 
1997  capital  update  factor  for  capital 
prospective  payment  rates.  The  new 
CIPI  is  rebased  to  reflect  the  1992,  rather 
than  the  1987,  structure  of  capital  costs. 
In  developing  the  rebased  CIPI,  we 
reviewed  hospital  capital  expenditure 
data  for  capital  cost  categories 
(depreciation,  interest,  and  other).  Two 
sets  of  weights  had  to  be  developed  in 
order  to  compute  the  rebased  CIPI:  (1) 
cost  category  weights  which  identify  the 
proportion  of  total  hospital  capital 
expenditures  attributable  to  each  capital 
expenditure  category,  and  (2)  relative 
vintage  weights  for  depreciation  and 
interest  which  identify  the  proportion  of 
capital  expenditures  within  a  cost 
category  that  are  attributable  to  each 
year  over  the  life  of  capital  assets  in  that 
category.  Because  capital  expense  data 
in  the  Medicare  Cost  Reports  is  not 
available  prior  to  1980  for  use  iiv 
computing  vintage  weights,  the  two  sets 
of  weights  are  measured  using  the  best 
data  sources  available  as  explained 
below  and  in  Appendix  C  to  this  final 
rule.  The  computations  involved  with 
rebasing  the  CIPI  are  explained  for  each 
of  these  sets  of  weights. 

a.  Capital  Cost  Category  Weights.  The 
capital  cost  category  weights  in  Table  10 
below  were  computed  using  a 
combination  of  the  FY  1992  Medicare 
Cost  Reports  and  1992  AHA  Aimual 
Survey  data.  FY  1992  marked  the  first 
year  for  expanded  capital  data  available 
in  the  Medicare  Cost  Reports.  After 
reviewing  the  data,  we  determined  that 
much  of  the  data  had  been  reclassified 
into  different  expense  categories. 
Therefore,  we  removed  prospective 
payment  hospital  reports  that  appeared 
to  have  reclassified  data,  and  matched 
the  remaining  reports  to  the 
corresponding  reports  in  the  AHA 
Annual  Survey  data  set.  These 
remaining  2724  prospective  payment 
hospital  reports  were  used  to  compute 


capital  cost  category  weights  and  the 
expected  life  of  capital,  which  is  used 
in  determining  vintage  weights  for 
depreciation  and  interest. 

In  reviewing  the  data,  we  determined 
that  the  Medicare  Cost  Reports  provided 
accurate  data  for  depreciation  and  other 
capital  expenses,  but  had  reclassified 
interest  data.  We  determined  that  AHA 
Annual  Survey  data  more  accurately 
reflected  interest  expense,  based  on  past 
trends  in  interest  rates.  Therefore,  we 
used  the  AHA  Annual  Survey  interest 
levels  along  with  the  Medicare  Cost 
Report  levels  for  depreciation  and  other 
capital  expenses  to  develop  a  more 
robust  capital  cost  data  base. 

After  removing  depreciation,  interest, 
and  other  capital  expenses  firom  total 
capital  expenses,  the  remainder 
constitutes  lease  expenses.  Lease 
expenses  are  not  a  separate  cost  category 
in  the  CIPI.  They  are  distributed  to  the 
other  cost  categories  (depreciation, 
interest,  other],  reflecting  an  assumption 
that  the  underlying  cost  structure  of 
leases  is  similar  to  capital  costs  in 
general.  We  assigned  10  percent  of  lease 
expenses  to  the  other  capital  expenses 
cost  category  as  overhead,  and  the 
remaining  lease  expenses  were 
distributed  to  the  three  cost  categories 
based  on  the  weights  of  depreciation, 
interest,  and  other  capital  expenses  not 
including  lease  expenses.  (We  base  this 
assigrunent  of  10  percent  of  lease 
expenses  to  overhead  on  the  common 
assumption  that  overhead  is  10  percent 
of  costs.) 

We  also  used  the  1992  Medicare  cost 
reports  to  determine  weights  for  the 
building  and  fixed  equipment  category 
and  the  movable  equipment  category. 
Expenses  for  building  and  fixed 
equipment  and  for  movable  equipment 
were  determined  using  the  same  sample 
of  prospective  payment  hospital  reports 
as  was  used  to  compute  the  major  cost 
category  weights.  The  split  between 
building  and  fixed  equipment  and 
movable  equipment  was  also  used  to 
compute  the  vintage  weights  described 
below.  Table  10  presents  a  comparison 
of  the  rebased  1992  capital  cost  weights 
and  the  1987  capital  cost  weights. 

We  only  used  those  hospital  reports 
which  we  considered  to  have  capital 
data  that  was  not  reclassified.  Because 
we  did  not  use  all  hospital  reports,  we 
were  concerned  that  the  hospitals  used 
may  not  be  representative  of  the 
universe.  Therefore,  we  compared  the 
distribution  of  costs  for  the  hospitals 
used  with  the  data  re-weighted  to  reflect 
the  characteristics  of  the  total  universe 
of  hospitals.  From  this  analysis  we 
validated  that  the  cost  weights  derived 
fit>m  the  subset  we  used  were 


46198         'ederal  Register  /  Vol.  61.  No.  170  /  Friday.  August  30.  1996  /  Rules  and  Regulations 


ti\|e  of  I 


representati\^e  of  the  cost  weights  for  the 
entire  unive4se  of  hospitals. 


Table  10.— Comparison  of  1987  and  1992  Cost  Category  Weights 


Expense  categones 


FY  1987 


Ret>ased 
FY  1992 


Price  proxy 


1 .  Building  anc  fixed  equipment  depreciation 

2.  Movable  eq^iipment  depredation  


Total  interest 

1 .  Govemmentfnonprofrt  interest 


2.  For-profit  int^est 


Other 

TotaJ  .... 
Total  debredation 


0.3054 

0.3456 

0.3274 
0.2783 

0.0491 

0.0216 
1.0000 
0.6510 


0.3009 

0.3475 

0.3184 
0.2706 

0.0478 

0.0332 
1.0000 
0.6484 


Boeckh  Institutional  Construction  Index — vintage  weighted 

(22yrs) 
PPI  for  machinery  and  equipment — vintage  weighted  (10 

yrs) 

Average  yield  on  domestic  municipal  bonds  (bond  buyer  20 

bonds)— vintage  weighted  (22  yrs) 
Average  yield  on  Moody's  Aaa  Bonds— vintage  weighted 

(22  yrs) 
CPI(U)  for  residential  rent 


Source:  199J  Medicare  Cost  Reports,  PPS  year  9;  1992  AHA  Annual  Survey. 


Note:  Due  to  rounding,  weights  may  not 
sum  to  totals. 

Comment:  Hie  price  proxy  for  "for- 
profit  interesr'  was  listed  in  Table  10  of 
the  May  31, 1)996  Federal  Register  (61 
FR  27468)  as  »he  Average  Yield  on 
Moody's  AaA  Corporate  Bonds.  A 
commenter  pointed  out  that  Moody's 
highest  ratings  is  Aaa  instead  of  AAA. 

Response:  As  the  commenter  pointed 
out,  the  correct  Moody's  rating  is  Aaa. 
While  publications  other  than  Moody's 
may  not  be  a^  precise  in  their 
presentation  ^f  Moody's  ratings,  HCFA 
will  use  the  rliore  precise  definition  of 
Aaa  and  refer  to  the  price  proxy  for  for- 
profit  interest  as  the  Average  Yield  on 
Moody's  Aaa  Corporate  Bonds 
throughout  th  is  final  rule. 

We  had  pla  nned  to  incorporate  the 
1992  data  from  the  Department  of 
Commerce  fof  developing  capital  cost 
category  wei^ts.  However,  these  data 
are  not  available  for  inclusion  in  this 
final  rule.       I 

b.  Relative  ^intage  Weights  for  Prices. 
As  we  have  explained  in  previous 
Federal  Regi^er  documents  (most 
recently  the  Sbptember  1,  1995  final 
rule  at  60  FR  «5817),  the  CIPI  was 
developed  to  capture  the  vintage  nature 
of  capital;  tha|  is,  because  capital  is 
acquired  and  consumed  over  time,  the 
capital  expenfes  in  any  given  year  are 
determined  by  past  and  current 
purchases  of  physical  and  financial 
capital.  There  "ore,  a  vintage-weighted 
QPI  was  deve  loped  which  used  vintage 
weights  for  d«  preciation  (physical 
capital)  and  interest  (financial  capital) 
to  capture  the  long-term  consumption  of 
capital.  These  vintage  weights  reflect 
the  purchase  patterns  of  building  and 
fixed  equipment  and  movable 
equipment  ovsr  time.  Because 
depreciation  i  nd  interest  expenses  are 
determined  by  the  amount  of  past  and 


current  capital  purchases,  we  use  the 
vintage  weights  to  compute  vintage- 
weighted  price  changes  associated  with 
depreciation  and  interest  expense, 
which  is  the  purpose  of  the  QPI. 

To  compute  the  vintage  weights  for 
depreciation  and  interest  expenses,  we 
used  a  time  series  of  capital  purchases 
for  building  and  fixed  equipment  and 
movable  equipment.  We  found  no  single 
source  that  provides  the  best  time  series 
of  capital  purchases  by  hospitals  for  all 
of  the  above  components  of  capital 
purchases.  The  Medicare  cost  reports 
did  not  have  sufficient  capital  data  to 
meet  this  need.  The  AHA  Panel  Survey 
provides  a  consistent  database  back  to 
1963.  While  the  AHA  Panel  Survey  data 
does  not  provide  annual  capital 
purchases,  it  does  provide  a  time  series 
of  depreciation  and  interest  expenses, 
which  can  be  used  to  infer  capital 
purchases  over  time.  The  process  of 
using  the  AHA  data  to  estimate  a  time 
series  of  capital  purchases,  and 
eventually  vintage  weights,  is  explained 
in  detail  below. 

In  order  to  estimate  capital  piutihases 
from  AHA  data  on  depreciation  and 
interest  expenses,  the  expected  life  for 
building  and  fixed  equipment,  for 
movable  equipment,  and  for  debt 
instruments  is  needed.  The  expected  life 
is  used  in  the  calculation  of  vintage 
weights  for  building  and  fixed 
equipment,  movable  equipment,  and 
debt  instruments  as  we  explain  below. 

We  used  the  same  sample  of 
prospective  payment  hospitals  from  FY 
1992  Medicare  cost  reports  and  the  1992 
AHA  Annual  Survey  explained  above  in 
computing  cost  category  weights  to 
compute  the  expected  life  of  building 
and  fixed  equipment  and  movable 
equipment.  (The  AHA  Panel  Survey  is 
a  monthly  survey  of  a  sample  of 
hospitals,  while  the  AHA  Annual 


Survey  is  a  more  detailed  survey  of  all 
hospitals.)  The  expected  life  of  any 
piece  of  equipment  can  be  determined 
by  dividing  the  historical  asset  cost 
(excluding  fully  depreciated  assets)  by 
the  current  year  depreciation  amount. 
This  calculation  yields  the  estimated 
useful  life  of  an  asset  if  depreciation 
continued  at  current  year  levels, 
assuming  straight-line  depreciation, 
which  is  the  only  depreciation  method 
allowed  under  Medicare.  From  the  FY 
1992  costs  reports,  the  expected  life  of 
building  and  fixed  equipment  was 
determined  to  be  22  years,  and  the 
expected  life  of  movable  equipment  was 
determined  to  be  10  years.  By 
comparison,  the  expected  life  using  FY 
1987  data  was  25  years  for  building  and 
fixed  equipment  and  10  years  for 
movable  equipment. 

It  was  also  necessary  to  compute  the 
expected  life  of  debt  instruments  held 
by  hospitals.  As  in  prior  exercises,  we 
used  hospital  issuances  of  municipal 
and  commercial  bonds  from  Securities 
Data  Corporation  to  determine  the 
expected  life  of  hospital  debt 
instruments,  which  is  used  in  the 
estimation  of  vintage  weights  for 
interest  expense.  This  data  source 
produced  a  weighted  average  life  for  the 
two  types  of  bonds  of  22  years  for  FY 
1992,  the  same  expected  life  as  was 
computed  for  the  1987-based  CIPI. 

An  annual  series  of  total  expenses  and 
depreciation  expenses  was  obtained 
ftt>m  the  AHA  Panel  Survey.  For  the 
calculation  of  vintage  weights,  this 
expense  data  was  needed  back  to  1963. 
However,  the  depreciation  expense  data 
in  the  AHA  Panel  survey  was  available 
only  back  to  1976.  We  noticed  an 
increasing  trend  in  depreciation 
expenses  as  a  percentage  of  total 
expenses.  We  performed  a  regression  on 
this  percentage,  and  used  the  regression 
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equation  to  estimate  depreciation 
expenses  back  to  1963.  We  then  used 
the  fixed  and  movable  weights  derived 
from  the  FY  1992  Medicare  cost  reports 
to  partition  the  AHA  Panel  Survey 
depreciation  expenses  into  annual 
amounts  of  building  and  fixed 
depreciation  and  movable  depreciation. 

Multiplying  the  annual  depreciation 
amounts  by  the  expected  life 
calculations  from  Uie  FY  1992  Medicare 
cost  reports,  year-end  asset  costs  for 
building  and  frxed  equipment  and 
movable  equipment  were  determined. 
Then  by  subtracting  the  previous  year 
asset  costs  from  the  current  year  asset 
costs,  annual  purchases  of  building  and 
frxed  equipment  and  movable 
equipment  were  estimated  back  to  1963. 
This  capital  purchase  time  series  is  then 
used  to  compute  the  vintage  weights  for 
building  and  fixed  equipment,  movable 
equipment,  and  debt  instrimients.  Each 
of  these  sets  of  vintage  weights  is 
explained  in  detail  below. 

For  building  and  fixed  equipment 
vintage  weights,  the  real  annual  capital 
purchase  amounts  for  building  and 
fixed  equipment  derived  from  the  AHA 
Panel  Survey  were  used.  The  real 
annual  purchase  amount  was  used  to 
capture  the  actual  amount  of  the 
physical  acquisition,  net  of  the  effect  of 
price  inflation.  This  real  annual 
purchase  amount  for  building  and  fixed 
equipment  was  produced  by  deflating 
the  nominal  annual  purchase  amount  by 
the  building  and  fixed  equipment  price 
proxy,  the  Boeckh  institutional 
construction  index.  Because  building 
and  fixed  equipment  has  an  expected 
life  of  22  years,  the  vintage  weights  for 
building  and  fixed  equipment  were 
deemed  to  represent  the  average 
purchase  pattern  of  building  and  fixed 
equipment  over  22-year  periods.  With 
real  building  and  fixed  equipment 
purchase  estimates  available  back  to 
1963,  nine  22-year  periods  could  be 
averaged  to  determine  the  average 
vintage  weights  for  building  and  fixed 
equipment.  Averaging  different  periods 
produces  vintage  weights  that  are 
representative  of  average  building  and 
fixed  equipment  purchase  patterns  over 


time.  Vintage  weights  for  each  22-year 
period  are  calculated  by  dividing  the 
real  building  and  fixed  capital  purchase 
amount  in  any  given  year  by  the  total 
amount  of  purchases  in  the  22-year 
period.  For  example,  for  the  22-year 
period  of  1964-1985.  the  vintage  weight 
for  year  1  is  calculated  by  dividing  the 
real  annual  capital  purchase  amount  of 
building  and  fixed  equipment  in  1964 
into  the  total  amount  of  real  annual 
capital  purchases  of  building  and  fixed 
equipment  over  the  entire  1964-1985 
period.  This  calculation  is  done  for  each 
year  in  the  22-year  period,  and  for  each 
of  the  nine  22-year  periods.  An  average 
is  taken  of  the  nine  22-year  periods  to 
determine  the  FY  1992  average  building 
and  fixed  equipment  vintage  weights, 
presented  in  Table  11  with  the  FY  1987 
vintage  weights. 

For  movable  equipment  vintage 
weights,  the  real  annual  capital 
purchase  amounts  for  movable 
equipment  derived  from  the  AHA  Panel 
Survey  were  used.  The  real  annual 
purchase  amount  was  used  to  capture 
the  actual  amount  of  the  physical 
acquisition,  net  of  price  inflation.  This 
real  annual  purchase  amount  for 
movable  equipment  was  produced  by 
deflating  the  nominal  annual  purchase 
amount  by  the  movable  equipment  price 
proxy,  the  Producer  Price  Index  for 
machinery  and  equipment.  Because 
movable  equipment  has  an  expected  life 
of  10  years,  the  vintage  weights  for 
movable  equipment  were  deemed  to 
represent  the  average  purchase  pattern 
of  movable  equipment  over  10-year 
periods.  With  real  movable  equipment 
purchase  estimates  available  back  to 
1963,  21  10-year  periods  could  be 
averaged  to  determine  the  average 
vintage  weights  for  movable  equipment. 
Averaging  different  periods  produces 
vintage  weights  which  are 
representative  of  average  movable 
equipment  purchase  patterns  over  time. 
Vintage  weights  for  each  10-year  period 
are  calculated  by  dividing  the  real 
movable  capital  purchase  amount  for 
any  given  year  by  the  total  amount  of 
purchases  in  the  10-year  period.  For 


example,  for  the  10-year  period  of  1976- 
1985,  the  vintage  weight  for  year  1  is 
calculated  by  dividing  the  real  annual 
capital  purchase  amount  of  movable 
equipment  in  1976  into  the  total  amount 
of  real  annual  capital  purchases  of 
movable  equipment  over  the  entire 
1976-1985  period.  This  calculation  is 
done  for  each  year  in  the  10-year  period, 
and  for  each  of  the  21  10-year  periods. 
The  average  of  the  21  10-year  periods  is 
used  to  determine  the  FY  1992  average 
movable  equipment  vintage  weights, 
presented  in  Table  11  with  the  FY  1987 
vintage  weights. 

For  interest  vintage  weights,  the 
nominal  annual  capital  purchase 
amounts  for  total  equipment  (building 
and  fixed,  and  movable)  derived  from 
the  AHA  Panel  Survey  were  used. 
Nominal  annual  purchase  amounts  were 
used  to  capture  the  value  of  the  debt 
instrument.  Because  debt  instruments 
have  an  expected  life  of  22  years,  the 
vintage  weights  for  interest  were 
deemed  to  represent  the  average 
purchase  pattern  of  total  equipment 
over  22-year  periods.  With  nominal  total 
equipment  purchase  estimates  available 
back  to  1963,  nine  22-year  periods  could 
be  averaged  to  determine  the  average 
vintage  weights  for  interest.  Averaging 
different  periods  produces  vintage 
weights  which  are  representative  of 
average  capital  purchase  patterns  over 
time.  Vintage  weights  for  each  22-year 
period  are  calculated  by  dividing  the 
nominal  total  capital  purchase  amount 
for  any  given  year  by  the  total  amount 
of  purchases  in  the  22-year  period.  For 
example,  for  the  22-year  period  of  1964- 
1985,  the  vintage  weight  for  year  1  is 
calculated  by  dividing  the  nominal 
annual  capital  purchase  amount  of  total 
equipment  in  1964  into  the  total  amount 
of  nominal  annual  capital  purchases  of 
total  equipment  over  the  entire  1964- 
1985  period.  This  calculation  is  done  for 
each  year  in  the  22-year  period,  and  for 
each  of  the  nine  22-year  periods.  The 
average  of  the  nine  22-year  periods  is 
used  to  determine  the  FY  1992  average 
interest  vintage  weights,  presented  in 
Table  11  with  the  FY  1987  weights. 
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24 
25 


Total 


Sources:  AHA 


'anel  Survey,  1963-1993;  1992  Medicare  Cost  Reports;  Securities  Data  Corporation. 


Table  1 1  .—Vintage  Weights  for  Capital-Related  Price  Proxies 


Year 


Building  and  fixed  equip- 
ment 


Fiscal  Year 

1987 

25yrs 


0.015 
0.019 
0.022 
0.024 
0.023 
0.022 
0.020 
0.021 
0.025 
0.030 
0.033 
0.034 
0.034 
0.035 
0.038 
0.043 
0.049 
0.053 
0.056 
0.057 
0.060 
0.066 
0.07f 
0.075 
0.077 


1.000 


Rebased 

Fiscal  Year 

1992 

22yrs 


0.019 
0.020 
0.023 
0.026 
0.028 
0.030 
0.031 
0.032 
0.036 
0.039 
0.043 
0.047 
0.050 
0.052 
0.055 
0.059 
0.062 
0.065 
0.067 
0.069 
0.072 
0.073 


1.000 


Movable  equipment 


Fiscal  Year 
1987 
lOyrs 


0.064 
0.072 
0.077 
0.085 
0.095 
0.101 
0.109 
0.122 
0.132 
0.142 


1.000 


Rebased 

Fiscal  Year 

1992 

lOyrs 


0.069 
0.075 
0.083 
0.091 
0.097 
0.103 
0.109 
0.115 
0.124 
0.133 


1.000 


Interest 


Fiscal  Year 

1987 

22yrs 


0.007 
0.009 
0.010 
0.011 
0.013 
0.015 
0.017 
0.020 
0.023 
0.027 
0.032 
0.038 
0.043 
0.050 
0.057 
0.064 
0.074 
0.083 
0.090 
0.098 
0.105 
0.114 


1.000 


Rebased 

Fiscal  Year 

1992 

22yrs 


0.007 
0.008 
0.010 
0.012 
0.014 
0.016 
0.018 
0.021 
0.024 
0.029 
0.035 
0.041 
0.047 
0.052 
0.059 
0.067 
0.074 
0.081 
0.088 
0.093 
0.099 
0.103 


1.000 
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Comment:  ProPAC  again  commented 
that  HCFA's  capital  update  framework 
could  be  improved,  and  that  ProPAC's 
capital  update  framework  is  similar  to 
the  operating  update  framework.  The 
ProPAC  framework  also  includes  a 
discretionary  financing  policy 
adjustment  for  use  in  extended  periods 
of  unusually  high  or  low  interest  rates. 

Response:  The  HCFA  CIPI  measures 
the  annual  price  increase  associated 
with  vintage-weighted  capital  expenses, 
making  it  consistent  with  the  HCFA 
operating  input  price  index,  which 
measures  the  annual  price  increase 
associated  with  operating  expenses.  The 
ProPAC  market  basket  reflects  the  price 
increase  of  capital  purchases  from  one 
year  to  the  next,  and  does  not  capture 
the  vintage  natiu^  of  capital  that  is 
captured  by  the  HCFA  CIPI.  Therefore, 
we  believe  the  HCFA  CIPI  accurately 
measures  annual  price  increases  in 
capital  expenses,  as  we  stated  before  in 
the  May  26, 1993  (58  FR  30451), 
September  1, 1993  (58  FR  46492),  May 
27, 1994  (59  FR  27889).  September  1, 
1994  (59  FR  45521),  June  2, 1&95  (60  FR 
29233),  and  the  September  1, 1995  (60 
FR  45823)  Federal  Registers.  ProPAC 
has  presented  no  criteria  (objective  or 
subjective)  for  determining  when  a 
discretionary  Hnancing  policy 
adjustment  would  be  appropriate.  HCFA 
believes  that  interest  rates  are  intrinsic 
to  a  technically  sound  and  fafr  measure 
of  price  increases  in  capital  expenses 


(which  are  defined  as  depreciation, 
interest,  and  lease  expenses,  and 
insurance  and  taxes),  just  as  all  expense 
components  are  appropriately  included 
in  the  HCFA  operating  input  price 
index. 

3.  Selection  of  Price  Proxies 

After  the  1992  capital  cost  category 
weights  were  computed,  it  was 
necessary  to  select  appropriate  price 
proxies  to  monitor  the  rate  of  increase 
for  each  expenditure  category.  Oiu"  price 
proxies  for  the  FY  1992  based  CIPI  are 
the  same  as  those  for  the  FY  1987  based 
CIPI.  The  rationale  for  selecting  the 
price  proxies  is  explained  in  the  Jime  2, 
1995  proposed  rule  (60  FR  29227jand 
the  September  1, 1995  final  rule  (60  FR 
45817).  The  price  proxies  are  presented 
in  Table  10. 

Comment:  A  commenter  contended 
the  average  yield  on  bonds  rated  Aaa  is 
not  representative  of  the  bond  rating  the 
for-profit  hospital  industry  is  obtaining. 
The  commenter  examined  the  bond 
rating  of  some  of  its  member  companies 
and  foimd  them  to  range  from  A3 
(highest)  to  Bl  (lowest).  The  commenter 
recommended  the  selection  of  a  price 
proxy  that  better  reflects  interest  costs  of 
taxpaying  hospitals. 

Response:  The  commenter  is  correct 
that  the  average  yield  on  lower-rated 
corporate  bonds  is  different  from  the 
average  yield  on  higher-rated  corporate 
bonds,  and  that  some  for-proHt  hospitals 


have  lower  ratings  than  Aaa.  However, 
the  interest  component  for  for-profit 
hospitals  in  the  HCFA  CIPI  is  based  on 
percent  changes  in  yields  and  not  the 
yields  themselves.  We  analyzed  the 
percent  change  in  the  yield  for  two  bona 
ratings:  Aaa  and  Baa.  Despite  the  yields 
for  the  two  bond  ratings  being 
significantly  different  for  the  15  years 
between  1981-1995,  the  percent 
changes  in  the  yields  for  the  two  bond 
ratings  were  nearly  identical.  We  used 
the  percent  changes  in  both  yields  to 
calculate  the  CIPI  and  determined  the 
impact  of  the  different  yields  on  the 
overall  CIPI  was  essentially  zero. 
Because  our  analysis  did  not  reveal  any 
significant  difference  in  the  percent 
change  in  yields  for  corporate  bonds 
with  different  ratings,  we  believe  the 
average  yield  for  Moody's  Aaa  corporate 
bonds  is  an  appropriate  price  proxy  for 
for-profit  interest  expense. 

4.  Forecast  of  the  CIPI  for  Federal  Fiscal 
Year  1997 

DRI  forecasts  a  1.3  percent  increase  in 
the  rebased  1992  CIPI  for  FY  1997,  as 
indicated  in  Table  12.  This  is  the 
outcomp  of  a  2.4  percent  increase  in 
projected  depreciation  prices  (building 
and  fixed  equipment,  and  movable 
equipment)  and  a  2.2  percent  increase 
in  other  capital  expense  prices  in  FY 
1997,  partially  offset  by  a  1.8  percent 
decline  in  vintage-weighted  interest 
rates  in  FY  1997. 
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Table  12.-JHCFA  Capital  Input  Price  Index  Percent  Changes,  Total  and  Components,  Fiscal  Years  1979  to 

2000 


Weights  (fiscal 


rear  1992) 


1979 
1960 
1961 
1982 
1963 
1964 
1985 
1986 
1987 
1988 
1989 
1990 
1991 
1992 
1993 
1994 
1995 
1996 
1997 
1998 
1999 
2000 


)96 


Fiscal  year 


Total 


1.0000 


Depreciation 


Total 


0.6484 


Building  and 
fixed  equip- 
ment 


0.3009 


Movat)le 
equipment 


0.3475 


Interest 


VINTAQE-WEIQHTEO  PRICE  CHANGES 


5.4 
6.9 

a/ 

9.2 
6.7 
6.3 
5.2 
3.7 
3.1 
3.0 
2.6 
2.3 
2.0 
1^ 
1.1 
1.1 
1.3 
1.1 
1.3 
1.2 
1.2 
1.3 


7.4 
8.0 
8.5 
8.5 
8.1 

6.3 
5.7 
5.1 
4.6 
4.4 
4.0 
3.6 
3.2 
2.9 
2.7 
2.6 
2.5 
2.4 
2.4 
2.4 
2.4 


7.0 
7.3 
7.7 
8.0 
7.9 
7.6 
7.0 
6.4 
5.9 
5.4 
5.2 
4.9 
4.6 
4.4 
4.1 
3.9 
3.8 
3.6 
3.5 
3.3 
3.3 
3.3 


0.3184 


7.7 

2.7 

8.5 

5.4 

9.1 

9.1 

9.0 

10.2 

8.2 

4.8 

7.1 

4.9 

5.8 

3.5 

5.1 

0.7 

4.5 

-0.1 

4.0 

0.3 

3.7 

-0.5 

3.2 

-0.7 

2.7 

-1.1 

2.1 

-2.0 

1.8 

-2.8 

1.7 

-2.7 

1.6 

-2.0 

1.5 

-2.4 

1.5 

-1.8 

1.5 

-22 

1.5 

-2.2 

1.5 

-2.3 

Other 


0.0332 


7.1 
8.6 
8.8 
8.0 
6.3 
5.0 
5.9 
6.2 
4.5 
3.8 
3.8 
4.2 
3.9 
2.6 
2.4 
2.3 
2.5 
2.4 
2.2 
3.1 
2.2 
3.1 
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5.  CompiirisGn  of  Percent  Changes  in  the 
FY  1992-Based  CIPI  and  the  FY  1987- 
BasedCIPI 

Rebasing  the  CIPI  from  1987  to  1992 
decreased  the  percent  change  in  the  FY 
1997  forecast  by  only  0.2  percentage 
points,  htim  1.5  to  1.3  as  indicated  in 
Table  13.  The  effect  of  rebasing  is 
analyzed  by  comparing  the  1992-based 
CIPI  forecasted  percent  changes  to  the 
1987-based  CIPI  forecasted  percent 
changes  using  the  same  DRI  forecast  of 
component  prices.  As  shown  in  Table 
13,  there  is  only  a  0.2  percentage  point 
difference  between  the  percent  changes 
in  the  1992-based  CIPI  and  the  1987- 
based  CIPI  using  the  second  quarter 
1996  forecast.  Tlie  difference  reflects 
changes  to:  (1)  cost  category  weights,  (2) 
expected  life,  and  (3)  vintage  weights. 
The  changes  to  cost  category  weights 
coupled  with  the  wide  disparity  in  price 
changes  between  the  different  cost 
categories  contributed  to  lowering  the 
aPI  percent  change  in  the  FY  1997 
forecast.  This  was  the  case  with  fixed 
depreciation,  which  has  faster  price 
growth  than  the  other  cost  categories 
and  now  has  a  lower  weight  by  nearly 
one-half  of  a  percentage  point  because 
of  rebasing  to  1992.  Also  contributing  to 
the  0.2  percentage  point  difference  in 
FY  1997  forecast  is  the  change  in  the 
expected  life  of  building  and  fixed 
equipment  and  the  change  in  the 
vintage  weights  for  all  three 
components:  building  and  fixed 
equipment,  movable  equipment,  and 
interest.  The  shorter  expected  life  (22 
years  in  1992  versus  25  years  in  1987) 
of  building  and  fixed  equipment  slightly 
decreased  the  FY  1997  forecast  CIPI 
percent  change  because  years  with 
higher  price  increases  were  not 
included  as  they  had  been  before.  The 
change  in  vintage  weights  also  tended  to 
decrease  the  FY  1997  CIPI  percent 
change  because  vintage  weights  in  all 
cases  changed  to  be  spread  more  evenly 
over  the  life  of  the  asset,  decreasing  the 
weight  of  more  recent  years  and 
increasing  the  weight  of  past  years.  In 
the  years  around  FY  1997,  prices  for 
depreciation  and  interest  are  projected 
to  increase  slightly  faster  than  prices  in 
earlier  years. 

Table  13.— Comparison  of  1987 
AND  1992  Based  Capital  Input 
Price  Index  Using  the  Same  DRI 
Forecast,  Percent  Change, 
1979-1997 


Table  13.— Comparison  of  1987 
AND  1992  Based  Capital  Input 
Price  Index  Using  the  Same  DRI 
Forecast,  Percent  Change, 
1 979-1 997— Continued 


CIPI 

Federal  fiscal  year 

1987 

Rebased 
1992 

1980 

7.1 
8.8 
9.3 
6.7 
6.3 
5.1 
3.7 
3.1 
3.0 
2.7 
2.4 
2.1 
1.7 
1.3 
1.3 
1.5 
1.4 
1.5 

69 

1981  

1982  

1983 

8.7 
9.2 
67 

1984  

63 

1985  

1986  ; 

5.2 
37 

1987  

1988  

1989  „.. 

1990 

1991  

3.1 
3.0 
2.6 
2.3 
20 

1992  

1  5 

1993  

1994  

1.1 
1  1 

1995  

1996  

1.3 
1  1 

1997  

1.3 

CIPI 

Federal  fiscal  year 

1987 

Rebased 
1992 

1979  „ 

5.6 

5.4 

V.  Other  Decisions  and  Changes  to  the 
Prospective  Pa3nnent  System  for 
Inpatient  Operating  Costs 

A.  Sole  Community  Hospital  Criteria 
(§412.92) 

Under  the  prospective  payment 
system,  special  payment  protections  are 
provided  to  hospitals  that,  by  reason  of 
factors  such  as  isolated  location, 
weather  conditions,  travel  conditions,  or 
absence  of  other  hospitals,  are  the  sole 
source  of  hospital  inpatient  services 
reasonably  available  to  Medicare 
beneficiaries.  The  criteria  a  hospital 
must  meet  to  be  classified  as  a  sole 
community  hospital  (SCH)  as  well  as 
the  special  payment  adjustments 
available  are  set  forth  in  the  regulations 
at  §412.92. 

One  of  the  ways  in  which  a  hospital 
can  qualify  for  sole  community  status  is 
to  be  located  between  25  and  35  miles 
fiom  other  like  hospitals  and  prove  that 
no  more  than  25  percent  of  residents 
who  become  inpatients  or  no  more  than 
25  percent  of  the  Medicare  beneficiaries 
who  become  inpatients  in  the  hospital's 
"service  area"  are  admitted  to  other  Uke 
hospitals  located  within  a  35-mile 
radius  of  the  hospital  (or  its  service  area, 
if  larger). 

In  the  final  rule  published  on 
September  30, 1988,  we  stated:  "A 
hospital  may  delineate  its  service  area 
by  identifying  the  zip  codes  of  all  its 
inpatients  for  the  cost  reporting  period 
ending  before  the  date  it  applies  for  SCH 
status.  The  lowest  number  of  zip  codes 
accounting  for  at  least  75  percent  of  its 
inpatients  would  then  constitute  its 
service  area."  (53  FR  35810). 


In  March  1990,  we  issued  a  revised 
manual  which  inadvertently  reflected 
policy  prior  to  October  1, 1988; 
specifically,  section  2810  A.2.C  of  the 
Medicare  Provider  Reimbursement 
Manual,  Part  1  (HCFA  Pub.  15-1)  stated, 
"A  hospital  may  define  its  service  area 
as  the  lowest  nimiber  of  contiguous  zip 
codes  &t)m  which  the  hospital  draws  at 
least  75  percent  of  its  inpatients." 
(Emphasis  added.)  As  discussed  in  the 
proposed  rule,  some  hospitals  have 
raised  questions  about  the  definition  of 
service  area.  Therefore,  we  clarified  that 
our  definition  of  "service  area"  for 
purposes  of  determining  SCH  status 
does  not  require  contiguous  zip  code 
areas.  We  have  applied  this  definition 
since  October  1, 1988  (the  effective  date 
of  the  September  30, 1988  final  rule). 
We  also  indicated  that  we  intended  to 
revise  the  current  manual  accordingly  at 
our  earliest  opportunity. 

Comment:  Two  commenters 
responded  to  our  clarification  on  the  use 
of  zip  codes  to  determine  a  hospital's 
service  area  for  SCH  purposes.  One 
commenter  did  not  object  to  the  poUcy 
clarification,  but  requested  that  we  also 
clarify  whether  use  of  zip  codes  and  use 
of  a  statewide  health  planning  agency 
are  the  only  two  methods  of  defining  a 
service  area.  The  other  commenter 
believes  our  ciurent  policy  may  lead  to 
unfair  results  for  some  hospitals  in 
sparsely  populated  areas.  The 
commenter  requested  that  we  permit  a 
hospital  to  use  either  the  lowest  number 
of  zip  codes  or  the  lowest  number  of 
contiguous  zip  codes  to  determine  its 
service  area. 

Response:  We  discussed  the 
definition  of  a  hospital's  service  area  for 
SCH  purposes  at  some  length  in  the 
preamble  of  the  September  30, 1988 
final  rule  (53  FR  38511).  In  that 
document,  we  stated  that  a  hospital's 
service  area  is  the  area  firom  which  it 
draws  at  least  75  percent  of  its 
inpatients  for  the  12-month  cost 
reporting  period  ending  before  it  applies 
for  SCH  classification. 

We  noted  that  not  all  States  have 
Statewide  health  planning  commissions 
that  identify  hospitals'  service  areas  and 
we  offered  the  zip  code  methodology  as 
one  alternative.  We  also  noted  that 
"(t)he  important  consideration  is  that  a 
hospital  be  able  to  define  its  service  area 
as  the  area  horn  which  it  draws  75 
percent  of  its  inpatient  admissions,  as 
stated  in  the  regulations  text  at 
§  412.92(c)(3)." 

We  have  not  restricted  a  hospital's 
source  of  data  for  defining  its  service 
area  to  the  use  of  zip  codes  or  to 
Statewide  planning  commissions.  These 
are  merely  the  two  most  common 
methods  and,  thus,  are  the  two  we  have 
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discussed  in  <|etail.  There  have  been 
instances  whdre  a  State  hospital 
association  h4s  been  the  source  of  data 
used  to  defin^  the  hospital's  service 
area.  If  a  hospital  does  not  wish  to  use 
the  zip  code  methodology  to  define  its 
service  area,  we  will  review  data  from 
■any  independent  source  that  can  supply 
documented  data  to  identify  the 
hospital's  service  area.  The  important 
consideration  I  is  that  we  must  be  able  to 
verify  suppor^ble  evidence  that  a 
hospital  drew  at  least  75  percent  of  its 
inpatients  from  the  defined  service  area. 

ui  regard  to  the  commenter  who 
requested  tha^  a  hospital  be  permitted  to 
define  its  service  area  using  either  the 
lowest  numbfljr  of  zip  codes  or  the 
lowest  numb*  of  contiguous  zip  codes, 
we  do  not  agr^e.  Since  October  1,  1988, 
any  hospital  (iioosing  to  define  its 
service  area  using  the  zip  code 
methodology  has  been  required  to  use 
the  lowest  number  of  zip  codes  from 
which  it  drew  at  least  75  percent  of  its 
inpatients  during  its  most  recently 
completed  coit  reporting  period. 

We  have  not  permitted  any  hospital  to 
define  its  servjice  area  using  the  lowest 
number  of  contiguous  zip  codes  because 
we  do  not  believe  this  method  presents 
as  accurate  a  picture  of  a  hospital's  true 
service  area  a$  does  the  actual  lowest 
number  of  zip^  codes.  Although  the 
commenter  pibsented  an  elaborate 
example  of  hqw  a  hospital  might  meet 
the  market  shire  test  if  its  service  area 
is  based  on  cqntiguous  zip  codes,  but 
not  meet  the  ijiarket  share  test  when 
service  area  ia  defined  strictly  as  the 
lowest  number  of  zip  codes,  we  do  not 
beheve  such  i  scenario  is  likely  to  occur 
with  any  frequency.  And,  as  noted 
above,  a  hospital  is  not  required  to  use 
the  zip  code  methodology  to  define  its 
service  area.  If  a  hospital  does  not 
qualify  using  the  lowest  number  of  zip 
codes,  it  can  Ipok  to  other  sources  such 
as  a  State  hospital  association, 
Statewide  planning  commission,  or  any 
other  independent  body  that  can  present 
documentabld  data  to  verify  that  at  least 
75  percent  of  its  inpatients  came  from 
the  identifiedjarea. 

Comment:  One  commenter  was 
concerned  about  the  interim  payments 
that  sole  community  hospitals  receive 
during  the  year.  Specifically,  the 
commenter  wps  troubled  by  the  method 
we  use  to  account  for  outlier  payments. 
Because  our  dricing  methodology 
assumes  that  all  sole  community 
hospitals  will!  receive  "average  "outlier 
payments,  the  aggregate  interim 
payments  for  |a  hospital  with  few 
outliers  are  leks  than  the  amount 
ultimately  du3  the  hospital.  Although 
the  difference  is  paid  to  the  hospital 
during  its  cost  report  settlement,  the 


commenter  claimed  that  the  delay  in 
receiving  the  money  due  the  hospital 
has  caused  dire  financial  consec^uences. 

Response:  One  of  the  difficulties  in 
making  interim  payments  during  the 
year  for  sole  community  hospitals  is  not 
knowing  precisely  the  amount  of  outlier 
payments  the  hospital  is  going  to 
receive.  Currently,  we  simply  use  the 
overall  national  expected  rate  of 
approximately  5.1  percent  to  adjust  the 
Federal  payment  rate.  That  is,  we  take 
the  hospital's  Federal  payment  rate, 
already  adjusted  for  the  wage  index, 
indirect  medical  education  factor,  and 
disproportionate  share  factor,  and 
further  adjust  the  rate  by  assuming  that 
the  hospital's  outlier  payments  will  be 
5.1  percent  of  its  total  DRG  payments. 
Then,  we  compare  this  amount  to  the 
hospital-specific  amount  and,  if  the 
hospital-specific  amount  is  higher,  we 
make  the  difference  an  add-on  to  the 
Federal  payment  rate  in  making  interim 
payments. 

Some  sole  community  hospitals, 
however,  actually  receive  much  less  in 
outlier  payments  than  the  national 
average  of  5.1  percent.  This  causes  our 
estimate  of  their  outlier-adjusted 
Federal  payments  to  be  higher  than  is 
really  the  case.  Therefore,  the  hospital 
does  not  receive  all  of  its  add-on 
payments  during  the  year,  because  the 
difference  between  the  hospital-specific 
rate  and  the  estimated  adjusted  Federal 
payment  rate  is  understated.  The  effect 
is  a  potentially  large  payment  to  the 
hospital  at  the  time  of  settlement.  We 
note  that  for  sole  community  hospitals 
with  higher  than  average  outlier 
payments,  the  opposite  problem  results. 
That  is,  the  hospitals  are  overpaid 
during  the  year  and  must  repay  monies 
to  the  Federal  Government  at  cost  report 
settlement. 

We  believe  an  assumption  based  on 
the  expected  percentage  of  overall 
national  outlier  payments  is  reasonable, 
but  we  will  explore  this  problem  in 
more  detail  during  the  next  year  and  try 
to  determine  if  use  of  a  hospital-specific 
outlier  adjustment  factor  for  this  limited 
purpose  would  be  more  appropriate,  as 
well  as  feasible. 

B.  Rural  Referral  Centers  (§  412.96) 

Under  the  authority  of  section 
1886(d)(5)(C)(i)  of  the  Act,  §412.96  sets 
forth  the  criteria  a  hospital  must  meet  in 
order  to  receive  special  treatment  under 
the  prospective  payment  system  as  a 
rural  referral  center.  For  discharges 
occurring  before  October  1, 1994,  rural 
referral  centers  received  the  benefit  of 
payment  based  on  the  other  urban  rather 
than  the  rural  standardized  amount.  As 
of  that  date,  the  other  urban  and  rural 
standardized  amounts  are  the  same. 


However,  rural  referral  centers  continue 
to  receive  special  treatment  under  both 
the  disproportionate  share  hospital 
payment  adjustment  and  the  criteria  for 
geographic  reclassification. 

One  of  the  criteria  under  which  a 
rural  hospital  may  qualify  as  a  referral 
center  is  to  have  275  or  more  beds 
available  for  use.  A  rural  hospital  that 
does  not  meet  the  bed  size  criterion  can 
qualify  as  a  nu-al  referral  center  if  the 
hospital  meets  two  mandatory  criteria 
(number  of  discharges  and  case-mix 
index)  and  at  least  one  of  three  optional 
criteria  (medical  staff,  source  of 
inpatients,  or  volume  of  referrals).  With 
respect  to  the  two  mandatory  criteria,  a 
hospital  may  be  classified  as  a  rural 
referral  center  if  its — 

•  Case-mix  index  is  at  least  equal  to 
the  lower  of  the  median  case-mix  index 
for  urban  hospitals  in  its  census  region, 
excluding  hospitals  with  approved 
teaching  programs,  or  the  median  case- 
mix  index  for  all  urban  hospitals 
nationally;  and 

•  Number  of  discharges  is  at  least 
5,000  discharges  per  year  or,  if  fewer, 
the  median  number  of  discharges  for 
urban  hospitals  in  the  census  region  in 
which  the  hospital  is  located.  (The 
number  of  discharges  criterion  for  an 
osteopathic  hospital  is  at  least  3,000 
discharges  per  year.) 

1.  Case-Mix  Index 

Section  412.96(c)(1)  provides  that 
HCFA  will  establish  updated  national 
and  regional  case-mix  index  values  in 
each  year's  annual  notice  of  prospective 
payment  rates  for  piuposes  of 
determining  rural  referral  center  status. 
In  determining  the  proposed  national 
and  regional  case-mix  index  values,  we 
follow  the  same  methodology  we  used 
in  the  November  24, 1986  final  rule,  as 
set  forth  in  regulations  at 
§412.96(c)(l){ii).  Therefore,  the 
proposed  national  case-mix  index  value 
included  all  urban  hospitals 
nationwide,  and  the  proposed  regional 
values  were  the  median  values  of  urban 
hospitals  within  each  census  region, 
excluding  those  with  approved  teaching 
programs  (that  is,  those  hospitals 
receiving  indirect  medical  education 
payments  as  provided  in  §  412.105). 

The  values  in  the  proposed  rule  were 
based  on  discharges  occurring  during 
FY  1995  (October  1,  1994  through 
September  30, 1995)  and  included  bills 
posted  to  HCFA's  records  through 
Decembw  1995.  Therefore,  in  addition 
to  meeting  other  criteria,  we  proposed 
that  to  qualify  for  initial  rural  referral 
center  status  or  to  meet  the  triennial 
review  standards  for  cost  reporting 
periods  beginning  on  or  after  October  1, 
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1996,  a  hospital's  case-mix  index  value 
for  FY  1995  would  have  to  be  at  least — 

•  1.3332;  or 

•  Equal  to  the  median  case-mix  index 
value  for  urban  hospitals  (excluding 
hospitals  with  approved  teaching 
programs  as  identified  in  §412.105) 
calculated  by  HCFA  for  the  census 
region  in  which  the  hospital  is  located. 
(See  the  table  set  forth  in  the  May  31, 
1996  proposed  rule  at  61  FR  27472.) 

Based  on  the  latest  data  available  (FY 
1995  bills  received  through  June  1996), 
the  final  national  case-mix  value  is 
1.3347  and  the  median  case-mix  values 
by  region  are  set  forth  in  the  table 
below: 


Region 

Csise-mix 
index  value 

1.  New  England  (CT,  ME.  MA, 
NH,  Rl,  VT)  

1  2249 

2.  Middle  Atlantic  (PA,  NJ,  NY) 

3.  South  Atlantic  (DE,  DC,  FL, 
GA,  MD,  NC,  SC,  VA.  WV)  ... 

4.  East  North  Central  (IL,  IN, 
Ml,  OH,  Wl)  

1.2230 
1.3396 
1.2471 

5.  East  Soutti  Central  (AL.  KY, 
MS,  TN) 

1J2933 

6.  West  North  Central  (lA.  KS, 
MN,  MO.  NE,  ND.  SD)  

7.  West  South  Central  (AR,  LA, 
OK,  TX)  

8.  Mountain  (AZ,  CO,  ID,  MT, 
NV,  NM,  UT.  WY)  

9.  Pacific  (AK,  CA,  HI,  OR, 
WA)  

1.2125 
1.3116 
1.3339 
1  3303 

For  the  benefit  of  hospitals  seeking  to 
qualify  as  referral  centers  or  those 
wishing  to  know  how  their  case-mix 
index  value  compares  to  the  criteria,  we 
are  publishing  each  hospital's  FY  1995 
case-mix  index  value  in  Table  3C  in 
section  V  of  the  Addendum  to  this  final 
rule.  In  keeping  with  our  policy  on 
discharges,  these  case-mix  index  values 
■  are  computed  based  on  all  Medicare 
patient  discharges  subject  to  DRG-based 
payment. 

2.  Discharges 

Section  412.96(c)(2)(i)  provides  that 
HCFA  will  set  forth  the  national  and 
regional  niunbers  of  discharges  in  each 
year's  annual  notice  of  prospective 
payment  rates  for  purposes  of 
determining  referral  center  status.  As 
specified  in  section  1886(d)(5)(C)(ii)  of 
the  Act,  the  national  standard  is  set  at 
5,000  discharges.  However,  we 
proposed  to  update  the  regional 
standards.  The  proposed  regional 
standards  were  based  on  discharges  for 
urban  hospitals'  cost  reporting  periods 
that  began  during  FY  1994  (that  is, 
October  1, 1993  through  September  30, 
1994).  That  is  the  latest  year  for  which 
we  have  complete  discharge  data 
available. 


Therefore,  in  addition  to  meeting 
other  criteria,  we  proposed  that  to 
qualify  for  initial  rural  referral  center 
status  or  to  meet  the  triennial  review 
standards  for  cost  reporting  periods 
beginning  on  or  after  October  1, 1996, 
the  number  of  discharges  a  hospital 
must  have  for  its  cost  reporting  period 
that  began  during  FY  1995  would  have 
to  be  at  least — 

•  5,000;  or 

•  Equal  to  the  median  number  of 
discharges  for  urban  hospitals  in  the 
census  region  in  which  the  hospital  is 
located.  (See  the  table  set  forth  in  the 
June  2, 1996  proposed  rule  at  61  FR 
27472.) 

Based  on  the  latest  discharge  data 
available,  the  final  median  numbers  of 
discharges  for  urban  hospitals  by  census 
regions  are  as  follows: 


Region 


1.  New  England  (CT,  ME,  MA, 
NH.  Rl.  VT)  

2.  Middle  Atlantic  (PA.  NJ.  NY) 

3.  South  Atlantic  (DE.  DC.  FL, 
GA.  MD.  NC.  SC.  VA.  WV) ... 

4.  East  North  Central  (IL.  IN, 
Ml,  OH.  Wl)  

5.  East  South  Central  (AL,  KY, 
MS,  TN) 

6.  West  North  Central  (lA,  KS, 
MN,  MO.  NE.  ND.  SD)  

7.  West  South  Central  (AR,  LA, 
OK,  TX)  

8.  Mountain  (AZ,  CO,  ID,  MT, 
NV,  NM,  UT,  WY)  

9.  Pacific  (AK,  CA,  HI,  OR, 
WA)  


Number  of 
discharges 


6771 
8486 

7504 

7384 

6386 

5794 

4806 

7553 

5617 


We  reiterate  that,  to  qualify  for  rural 
referral  center  status  for  cost  reporting 
periods  beginning  on  or  after  October  1, 
1996,  an  osteopathic  hospital's  number 
of  discharges  for  its  cost  reporting 
period  that  began  during  FY  1995  must 
be  at  least  3,000. 

3.  Retention  of  Referral  Center  Status 

Section  412.96(f)  states  that  each 
hospital  receiving  the  referral  center 
adjustment  is  reviewed  every  3  years  to 
determine  if  the  hospital  continues  to 
meet  the  criteria  for  referral  center 
status.  To  retain  status  as  a  referral 
center,  a  hospital  must  meet  the  criteria 
for  classification  as  a  referral  center 
specified  in  §412.96  {b){l)  or  (b)(2)  or 
(c)  for  2  of  the  last  3  years,  or  for  the 
current  year.  A  hospital  may  meet  any 
one  of  the  three  sets  of  criteria  for 
individual  years  during  the  3-year 
period  or  the  current  year.  For  example, 
a  hospital  may  meet  the  two  mandatory 
requirements  in  §412.96  (c)(1)  (case-mix 
index)  and  (c)(2)  (number  of  discharges) 
and  the  optional  criterion  in  paragraph 
(c)(3)  (medical  staff)  during  the  first 


year.  During  the  second  or  third  year, 
the  hospital  may  meet  the  criteria  under 
§  412.96(b)(1)  (rural  location  and 
appropriate  bed  size). 

A  hospital  must  meet  all  of  the 
criteria  within  any  one  of  these  three 
sections  of  the  regulations  in  order  to 
meet  the  retention  requirement  for  a 
given  year.  That  is.  it  will  have  to  meet 
all  the  criteria  of  §  412.96(b)(1)  or 
§  412.96(b)(2)  or  §  412.96(c).  For 
example,  if  a  hospital  meets  the  case- 
mix  index  standards  in  §  412.96(c)(1)  in 
years  1  and  3  and  the  number  of 
discharge  standards  in  §  412.96(c)(2)  in 
years  2  and  3,  it  will  not  meet  the 
retention  criteria.  All  of  the  standards 
would  have  to  be  met  in  the  same  year. 

In  accordance  with  §412.96(0(2),  the 
review  process  is  limited  to  the 
hospital's  compliance  during  the  last  3 
years.  Thus,  if  a  hospital  meets  the 
criteria  in  effect  for  at  least  2  of  the  last 
3  years  or  if  it  meets  the  criteria  in  effect 
for  the  current  year  (that  is,  the  criteria 
for  FY  1997  outlined  above  in  this 
section  of  the  preamble),  it  will  retain 
its  status  for  another  3  years.  We  have 
constructed  the  following  chart  and 
example  to  aid  hospitals  that  qualify  as 
referral  centers  under  the  criteria  in 
§  412.96(c)  in  projecting  whether  they 
will  retain  their  status  as  a  referral 
center. 

Under  §  412.96(f),  to  quafify  for  a  3- 
year  extension  effective  with  cost 
reporting  periods  beginning  in  FY  1997, 
a  hospital  must  meet  the  criteria  in 
§  412.96(c)  for  FY  1997  or  it  must  meet 
the  criteria  for  2  of  the  last  3  years  as 
follows: 


For 
the 
cost 
report- 
ing pe- 
nod 
begin- 
ning 
during 
FY 

Use 
hos- 
pital's 
case- 
mix 
index 
lor  FY 

Use  the 

dis- 
charges 
for  the 
hos- 
pital's 
cost  re- 
porting 
period 
begin- 
ning dur- 
ing FY 

Use  numerical 
standards  as 
published  in  the 
Federal  Reg- 
ister on 

1996 
1995 
1994 

1994  ... 
1993  ... 
1992  ... 

1994 

1993  ..... 
1992 

Septemtier  1, 

1995. 
September  1, 

1994. 
September  1, 

1993. 

Example:  A  hospital  with  a  cost 
reporting  period  beginning  July  1 
qualified  as  a  referral  center  effective 
July  1, 1994.  The  hospital  has  fewer 
than  275  beds.  Its  3-year  status  as  a 
referral  center  is  protected  through  June 
30,  1997  (the  end  of  its  cost  reporting 
period  beginning  July  1, 1996).  To 
determine  if  the  hospital  should  retain 
its  status  as  a  referral  center  for  an 
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additional  3-^rear  period,  we  will  review 
its  compliance  with  the  applicable 
criteria  for  it ;  cost  reporting  pwriods 
beginning  July  1,  1994,  July  1. 1995,  and 
July  1, 1996.  The  hospital  must  meet  the 
criteria  in  effect  either  for  its  cost 
reporting  petiod  beginning  July  1, 1997, 
or  for  two  out  of  the  three  past  periods. 
For  example^  to  be  found  to  have  met 
the  criteria  at  §  412.96(c)  for  its  cost 
reporting  peijiod  beginning  July  1, 1995, 
the  hospital's  case-mix  index  value 
during  FY  1993  must  have  equaled  or 
exceeded  tha  lower  of  the  national  or 
the  appropriate  regional  standard  as 
published  inlthe  September  1, 1994 
final  rule  wi(h  comment  period.  The 
hospital's  totbl  number  of  discharges 
during  its  coft  reporting  year  beginning 
July  1, 1993,  Imust  have  equaled  or 
exceeded  S.obo  or  the  regional  standard 
as  publishedlin  the  September  1, 1994 
final  rule  with  comment  period. 

For  those  qospitals  that  seek  to  retain 
referral  center  status  by  meeting  the 
criteria  of  §  412.96(b)(1)  (i)  and  (ii)  (that 
is,  rural  location  and  at  least  275  beds), 
we  will  lookat  the  niunber  of  beds 
shown  for  indirect  medical  education 
purposes  (as  defined  at  §  412.105(b))  on 
the  hospital's  cost  report  for  the 
appropriate  4ear.  We  will  consider  only 
full  cost  reporting  periods  when 
determining  a  hospital's  status  under 
§412.96(b)(lJ(ii).  This  definition  varies 
from  the  nuiiber  of  beds  criterion  used 
to  determine  a  hospital's  initial  status  as 
a  referral  cer  ler  because  we  believe  it  is 
important  foi  a  hospital  to  demonstrate 
that  it  has  maintained  at  least  275  beds 
throughout  H  s  entire  cost  reporting 
period,  not  ji  ist  for  a  particular  portion 
of  the  year.  \  ^e  received  no  comments 
on  the  rural  i  eferral  center  criteria. 

C.  Dispropor  \ionate  Share  Adjustment 
(§412.106) 

Section  18  J6(d)(5)(F)  of  the  Act 
provides  for  idditional  payments  for 
hospitals  that  serve  a  disproportionate 
share  of  low  income  patients.  The 
disproportio  late  share  adjustment, 
which  was  ai  Ided  to  the  prospective 
payment  sys  em  by  section  9105  of  the 
Consolidatec  Omnibus  Budget 
Reconciliation  Act  of  1985  (Public  Law 
99-272),  wa^  intended  to  address  the 
higher  Mediitare  costs  associated  with 
treating  a  lai^e  number  of  low-income 
patients.  Unier  this  provision,  patients 
who  are  eligi  ble  for  Medicaid  and 

Security  Income  (SSI) 
used  as  a  proxy  measure 
of  the  propo^ion  of  low-income 
patients. 

"'s  disproportionate  share 
adjustment  i  >  generally  determined  by 
calculating  t  le  sum  of  two  patient 
percentages  Medicare  Fart  A/ 


Supplemental  Seciu"ity  Income  (SSI) 
covered  days  to  total  Medicare  Part  A 
covered  days,  and  Medicaid  but  not 
Medicare  Part  A  covered  days  to  total 
inpatient  hospital  days).  Based  on  the 
location  and  size  of  the  hospital,  a 
formula  determines  if  the  hospital's 
patient  percentage  qualifies  the  hospital 
for  an  adjustment  and  how  much  that 
adjustment  will  be.  There  is  also  a 
limited  exception  providing  for 
disproportionate  share  adjustments  for 
large  urban  hospitals  that  receive 
substantial  state  and  local  revenues  for 
indigent  (non-Medicare,  non-Medicaid) 
care. 

With  respect  to  the  Medicare-SSI 
calculation,  hospitals  have  expressed 
dissatisfaction  with  these  proxy 
measures,  and  have  challenged  HCFA's 
implementation  of  them  in  recent 
litigation.  Since  SSI  beneficiary 
information  is  confidential,  hospitals  do 
not  have  access  to  lists  of  patients  who 
are  eligible  for  both  Medicare  Part  A  and 
SSI  benefits.  Hospitals  are  increasingly 
frustrated  by  their  inability  to  monitor 
these  data. 

With  respect  to  the  Medicaid  fraction, 
hospitals  have  complained  that,  because 
of  Medicaid  coverage  restrictions, 
Medicaid  covered  days  may  not  be  a 
consistent  measure  of  indigent  care 
across  States.  Medicaid  reforms  imder 
consideration  by  the  President  and 
Congress  may  further  interfere  with  the 
utility  of  Medicaid  covered  days  as  a 
measure  of  the  proportion  of  low- 
income  patients. 

Because  of  these  concerns,  we  have 
been  examining  alternative  measures  of 
indigent  care.  Some  of  the  measures  we 
have  explored  using  are  estimates  of 
patient  income  in  a  hospital's  service 
area,  hospital  levels  of  bad  debt,  and 
proportion  of  emergency  room 
admissions  in  a  hospital.  Because  of 
data  and  other  limitations,  however,  we 
have  yet  to  find  an  alternative  that 
appears  promising  as  a  replacement  to 
the  present  measure.  Therefore,  in  the 
proposed  rule,  we  solicited  comments 
from  the  industry  on  better  and  more 
direct  measures  of  indigent  care  than 
the  present  measure  that  relies  on  SSI 
and  Medicaid  data.  We  also  discussed 
ProPAC's  recommendations  concerning 
DSH  payments  (61  FR  27474). 

Comment:  A  large  number  of 
commenters  responded  to  our  request 
for  input  on  the  Medicare 
disproportionate  share  adjustment 
calculation  and  the  SSI  and  Medicaid 
data  that  go  into  its  development.  Some 
commenters  believe  that  the  current 
method  of  identifying  disproportionate 
share  hospitals  is  acceptable.  Other 
commenters  stated  that  we  should 
implement  a  revised  formula  only  if  it 


captures  the  current  base  of  eligible 
hospitals  as  well  as  additional  facilities. 
Finally,  several  commenters  believe  that 
the  current  calculation  is  flawed  beyond 
repair  and  that  we  should  reevaluate  the 
current  base  of  hospitals  that  are  eligible 
for  payments  under  the  disproportionate 
share  adjustment  and  revise  the  formula 
dramatically.  The  suggestions  we 
received  follow: 

•  Use  the  current  formula,  but  expand 
Medicaid  days  to  include  all  days  that 

a  person  eligible  for  Title  XIX  spends  in 
the  hospital,  whether  or  not  Medicaid 
paid.  Further,  in  the  case  of  States  that 
have  replaced  traditional  Medicaid 
programs  with  alternate  health  care 
programs  for  their  low-income 
population,  include  all  days  that  a 
person  who  is  covered  by  the  State's 
program  spends  in  the  hospital,  whether 
or  not  that  person  would  have  been 
eligible  for  Title  XIX  benefits. 

•  Use  the  ciurent  formula  and 
include  outpatient  data  as  well  as 
inpatient  data. 

•  Use  data  from  the  Department  of 
Commerce  based  on  income  levels  and 
zip  code  information  to  determine 
median  income  levels  within  designated 
service  areas.  These  data  can  then  be 
compared  to  Federal  poverty  guidelines 
to  establish  the  appropriate  level  of 
disbiu^ement  of  disproportionate  share 
payments. 

•  Combine  charity  care  and  bad  debts 
as  reported  on  the  hospital's  financial 
statements  and  multiply  by  the 
hospital's  overall  cost-to-charge  ratio. 
Then,  divide  these  costs  by  the 
hospital's  net  patient  revenue  excluding 
Medicare,  Medicaid,  Medicare  health 
maintenance  organization  (HMO),  and 
Medicaid  (HMO)  data.  This  method  is 
similar  to  the  current  qualifjring  criteria 
for  an  exception  under  the 
disproportionate  share  adjustment 
calculation  set  forth  at  §  412.106(c)(2). 

•  Use  the  low-income  utilization  rate 
that  is  currently  used  in  the 
administration  of  Medicaid  ♦ 
disproportionate  share  adjustments. 
This  is  a  combination  of  a  hospital's 
Medicaid  revenues  and  its  State  and 
local  subsidies  divided  by  its  total 
revenues  and  its  inpatient  charity  care 
charges  minus  its  State  and  local 
inpatient  subsidies  divided  by  total 
charges. 

Some  of  the  commenters  referred  to 
the  decisions  in  court  cases  in  the  6th 
and  the  8th  Circuits  that  require  the 
inclusion  of  days  that  would  have  been 
paid  by  Medicaid  but  for  a  State  day 
limitation  in  the  disproportionate  share 
calculation.  These  commenters 
encouraged  HCFA  to  implement  the 
Court's  ruling  at  the  national  level. 
Other  commenters  were  concerned 
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about  the  inclusion  of  HMO  and  other 
managed  care  utilization  data  in  the 
calculation.  Many  of  these  commenters 
suggested  that  HCFA  should  require 
States  to  more  accurately  identify  the 
Medicaid  enroUees  who  receive  services 
under  a  waiver  program,  possibly  by 
providing  these  enrollees  with 
encrypted  insurance  cards  to  reflect 
title  XIX  eligibility. 

Several  commenters  believe  that  the 
adjusted  average  per  capita  cost 
(AAPCC)  payment  rate  for  Medicare 
managed  care  plans  should  be  revised  to 
exclude  any  adjustment  for 
disproportionate  share  and  that  those 
payments  should  be  made  directly  to 
the  eligible  hospitals.  Several 
commenters  offered  to  work  with  HCFA 
on  this  issue. 

Response:  We  appreciate  the 
responses  that  we  received  on  the 
disproportionate  share  adjustment  issue. 
Members  of  the  hospital  industry  and  its 
representatives  carefully  considered  the 
question  of  data  sources,  targeted 
hospitals,  and  the  indigent  population. 
In  general,  commenters  believe  that 
compensation  for  hospitals  that  treat  a 
disproportionate  share  of  the  indigent 
population  is  valid.  However,  as  noted 
above,  there  are  conflicting  ideas  about 
how  to  target  that  set  of  hospitals. 

Although  many  of  these  comments 
will  require  further  analysis,  we  will 
address  some  suggestions  here.  First,  in 
the  current  formula,  we  believe  that 
Medicaid  covered  days  is  the  correct 
measure  and  the  correct  interpretation 
of  Congressional  intent  as  we  have 
outlined  on  numerous  previous 
occasions,  most  notably  in  the 
September  1, 1986  final  rule  (54  FR 
31460-31461).  Given  the  current  statute, 
we  believe  it  is  not  reasonable  to 
include  days  that  a  person  spent  in  the 
hospital  while  that  person  was  not 
eligible  for  Medicaid  under  any 
circumstances.  The  statute  clearly  states 
that  title  XIX  eligibility  is  a  requirement 
under  any  circumstances.  If  a  State 
chooses  to  adopt  some  sort  of  a  waiver 
program  and  elects  to  cover  people  who 
would  not  have  otherwise  been  eligible 
for  care,  those  persons  will  not  be 
included  as  Medicaid  days  in  the 
current  formula.  Further,  inpatient  data 
are  used  in  the  Medicare 
disproportionate  share  adjustment 
calculation  because  the  payment  add-on 
is  applied  to  the  Medicare  inpatient 
payment.  It  is  not  designed  to  reflect 
either  Medicaid  shortfalls  or  outpatient 
data,  since  there  is  a  separate  Medicaid 
disproportionate  share  adjustment,  and 
payment  for  outpatient  services  is  not 
made  through  a  prospective  payment 
system. 


Data  from  the  Department  of 
Conunerce  based  on  the  U.S.  Census  are 
collected  only  during  decennial  census 
periods.  Thus,  while  the  data  look 
promising  on  first  analysis,  they  become 
increasingly  luirepresentative  of  the 
population's  income  trends  as  they 
relate  to  geographic  areas  as  the  years 
pass  from  the  base  year  for  which  the 
data  are  collected.  We  also  have  a 
problem  with  any  data  that  may  be 
reported  on  a  hospital's  financial 
statements  but  that  are  not  reported  on 
its  annual  Medicare  cost  report.  The 
Medicare  cost  report  data  are  collected 
annually  and  subject  to  a  settlement 
process.  The  financial  statements  of 
hospitals  vary  from  facility  to  facility, 
are  audited  on  an  erratic  schedule,  and 
are  not  currently  collected  by  Medicare 
for  evaluation. 

Finally,  we  would  not  want  to 
duplicate  the  procedure  by  which  the 
Medicaid  disproportionate  share 
adjustment  is  determined  since  the 
Medicaid  program  already  pays 
hospitals  an  adjustment  under  Medicaid 
based  on  these  criteria. 

Regarding  conunenters'  concerns  on 
HMO  days,  currently  we  collect  data  on 
HMO  utilization  for  use  in  the 
disproportionate  share  adjustment 
calculation.  However,  it  is  up  to  the 
hospital,  in  securing  the  contract  with 
the  HMO,  to  obtain  an  agreement  from 
the  HMO  that  allows  the  hospital  to  be 
able  to  distinguish  those  Medicare  and 
Medicaid  patients  that  are  utilizing 
services  so  that  it  may  report  those  days 
to  the  fiscal  intermediary.  We  note  that 
the  President's  FY  1997  budget  includes 
a  provision  that  would  mandate  the 
removal  of  disproportionate  share 
payments  from  the  AAPCC  calculation 
and  allow  these  payments  to  be  made 
directly  to  the  eligible  hospital. 

While  there  appears  to  be  no  easy  or 
quick  solution  to  improving  the 
disproportionate  share  payment 
adjustment,  we  appreciate  the 
comments  that  the  hospital  industry 
provided  on  this  issue.  Our  concern  is 
that  Medicaid  data  will  continue  to  vary 
more  and  more  from  State  to  State  and 
SSI  data  will  continue  to  be  protected 
from  the  hospital  industry's 
examination  by  the  Privacy  Act. 
Therefore,  we  will  continue  to  examine 
the  inconsistencies  in  the  current 
Medicare  disproportionate  share 
adjustment  calculation  and  ways  to 
improve  the  data  and  the  calculation  to 
better  target  those  hospitals  that  treat  a 
disproportionate  share  of  the  indigent 
population. 


D.  Direct  Graduate  Medical  Education 
(§413.86) 

1.  Initial  Residency  Period  Limitations 

As  discussed  in  the  proposed  rule,  we 
are  updating  the  Initial  Residency 
Period  Limitations  for  direct  graduate 
medical  education  (GME),  originally 
published  in  the  Federal  Register  on 
September  29,  1989  (54  FR  40286).  The 
regulations  in  §  413.86(g)(1)  state  that, 
"(ejffective  July  i;  1995.  an  initial 
residency  period  is  defined  as  the 
minimum  number  of  years  required  for 
board  eligibility." 

The  update  reflects  the  following: 

•  Effective  July  1.  1995,  section 
1886(h)(5)(F)  of  the  Act.  as  amended  by 
Public  Law  103-66,  defines  an  initial 
residency  period  as  the  minimum 
number  of  years  required  for  initial 
board  eligibility.  Previously,  this  period 
had  been  defined  as  minimum  number 
of  years  "plus  one."  The  prior  listing 
had  included  the  additional  year,  not  to 
exceed  five  years. 

•  Changes  in  curriculum 
requirements  regarding  the  numl)er  of 
years  needed  for  board  eligibility  for 
previously  approved  programs. 

•  Addition  of  newly  approved 
graduate  medical  education  programs. 

The  table  of  initial  residency  periods 
published  in  the  proposed  rule  (61  FR 
27475)  did  not  constitute  a  proposal  in 
the  usual  rulemaking  sense  because  we 
were  simply  updating  the  tables  in 
accordance  with  current  policy. 
Nevertheless,  we  received  many 
comments  that  reflected  a 
misunderstanding  of  the  meaning  of 
"initial  residency  period"  in  general. 
The  initial  residency  period,  as  that 
term  is  used  in  section  1886(h)(5)  (F) 
and  (G)  of  the  Act  and  in  §413.86  refers 
to  the  minimum  number  of  years 
necessary  to  satisfy  the  requirements  for 
initial  board  eligibility  in  a  specialty. 
During  the  initial  residency  period,  each 
full-time  resident  is  weighted  at  1.0  full- 
time  equivalent  (FTE)  for  purposes  of 
determining  GME  payments.  Once  the 
resident  has  worked  the  minimum 
number  of  years  required  for  board 
eligibility  in  a  specialty,  any  subsequent 
training  in  an  approved  program  is 
weighted  at  0.5  FTE. 

The  comments  on  the  updated  listing 
also  brought  to  our  attention 
information  that  has  resulted  in  changes 
in  the  table  of  initial  residency  periods. 
We  have  added  allopathic  allergy  and 
immunology  with  an  initial  residency 
period  of  3  years,  osteopathic  preventive 
medicine/aerospace  medicine  with  an 
initial  residency  of  4  years,  and 
osteopathic  combined  programs  in 
internal  medicine/emergency  medicine 
and  internal  medicine/pediatrics  with 
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an  initial  residency  period  of  4  years. 
We  have  also  modified  the  table  by 
listing  pathology/anatomic  and 
pathology/clinical  with  respective 
initial  residency  jwriods  of  3  years  and 
pathology/anatomic  and  clinical  with  an 
initial  residency  period  of  4  years. 
Finally,  in  the  ]  iroposed  rule,  emergency 


medicine  was  listed  with  an  initial 
residency  period  of  3/4  years  due  to  our 
understanding  that  these  programs  have 
been  approved  for  both  3  and  4  years. 
However,  since  the  Accreditation 
Council  for  Graduate  Medical  Education 
(ACGME)  has  approved  3-year 
programs,  the  minimum  number  of 

Initial  Residency  Period  UMirATiONS 


years  of  training  to  become  board 
eligible  in  emergency  medicine  is 
actually  3  years.  Accordingly,  we  are 
including  the  appropriate  initial 
residency  perioid  limitation  of  3  years  in 
the  table  in  this  final  rule. 


t 


Residency  type 


ALLOPATHY 


ALLERGY  AND  IMMUNOLCX3Y 

ANESTHESIOLCX5Y  

Criticai  Care  Medicine  

Pain  Management  

COLON  AND  RECTAL  SURGERY  

DERMATOLOGY  - 

Dermatopathotogy  — — 

Clinical  &  Laboratory  Dermatological  Immunology 

EMERGENCY  MEDICINE  

Sports  Medidne 

FAMILY  PRACTICE ~ 

Geriatric  Medicine .~- ~~ — 

Sports  Medicine 

INTERNAL  MEDICINE 


Adolescent  Medicir>e — 

Cardiovascular  Disease 

Clinical  Cardbc  Electrophysiology  

Clinic  &  Laboratory  Immunotogy  

Critical  Care  Medicine 

Endocrinology.  Diat)etes.  and  Metabolism 

Gastroenterology  .. — . . 

Geriatric  Medicine 

Hematology 


Hematology  and  Oncology  

Infectious  Disease  ~ — 

Iwledicai  Onc«togy  

Nephrology  , 

FiirrHj.ory  Disease 

Pulmonary  Disease  and  Critical  Care  Medicine 

MncUiTiqiOIOQy  .....*•>«•■••••••••«•>*■*•••>•■■»■■■■■■•••••••**»- 

Sports  Medidne - 

MEDICAL  GENETICS 

NEUROLOGICAL  SURGERY 

Pediatric  Neurologicai  Surgery 

NEUROLOGY 

Child  Neurology  ~ 

Clinical  Neurophysiology  

NUCLEAR  MEDICINE 


OBSTETRICS  AND  GYNECOLOGY  — 

Critical  Care  Medicine  ~ 

Gynecological  Oncology  - 

Maternal  and  Fetal  Medicine 

Reproductive  Erxtocrinology 

OPHTHALMOLOGY  

ORTHOPAEDIC  SURGERY 

Adult  Reconstructive  OrttK>paedics  . 

Foot  and  Ankle  Orthopaedics 

Hand  Surgery , 

Musculoskeletal  Oncology 

Pediatric  Orttiopaedics  

Spinal  Cord  Injury 

Sports  Medicine  .... .... 

OTOLARYNGOLOGY 

NeurotologyOolaryngology  

Pediatric  Otolaryngology 

PATHOLOGY,  ANATOMIC 

PATHOLOGY.  CLINICAL  


,*■«*««  ******f  **•«**< 


PATHOLOGY,  ANATOMIC  AND  CLINICAL 
Blood  Bankirtg/Transfusion  MedKlne  ... 
Chemical  Pathology 


Initial  residency 

period  timitatkin 

(No.  of  years) 


3 
4 
4 
4 
5 
4 
4 
4 
3 
3 
3 
5 
3 
3 
3 
3 
3 
3 
3 
3 
3 
5 
3 
3 
3 
3 
3 
3 
3 
3 
3 
4 
5 
5 


5. 

5 

5 

5 

5 

5 

5 

5 

5 

5 

5 

3 

3 

4 

4 

4 
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Initial  Residency  Period  Limitations— Continued 


Residency  type 


Cytopathology 

Dermatopathology  „ , 

Forensic  Pathology , 

Hematology 

Immunopathology  . .., 

Medical  Microt>iology i 

Neuropathology 

Pediatric  Pathology 

PEDIATRICS  

Adolescent  Medicine 

Clinical  and  Latraratory  Immunology 

Neonatal-Perinatal  Medicine , 

Pediatric  Cardiology 

Pediatric  Critical  Care  Medicine 

Pediatric  Emergency  Medicine ^ 

Pediatric  Endocrinology  

Pediatric  Gastroenterology  

Pediatric  Hematology/Oncology  

Pediatric  Infectious  Disease 

Pediatric  Nephrology  , 

Pediatric  Opthamology  

Pediatric  Pulmonology 

Pediatric  Rheumatology , 

Pediatric  Sports  Medicine , 

PHYSICAL  MEDICINE  AND  REHABILITATION  .... 
PLASTIC  SURGERY  

Hand  Surgery 

PREVENTIVE  MEDICINE 

Aerospace  Medicine 

Medical  Toxicology 

Occupational  Medicine  

Public  Health  &  General  Preventive  Medicine 

PSYCHIATRY  

Addiction  Medicine 

Child  &  Adolescent  Psychiatry  

Forensic  Psychiatry  ...'. 

Geriatric  Psychiatry  ..'. ,. 

RADIOLOGY,  DIAGNOSTIC  

Neuroradiology 

Nudear  Radiology  

Pediatric  Radiology , 

Vascular  and  Interventional  Radiology , 

Radiation  Oncology  

SURGERY,  GENERAL 

Critical  Care  Medicine  , 

Hand  Surgery 

Pediatric  Surgery  

Thoracic  Surgery  

Vascular  Surgery 

UROLOGY  „ 

Pediatric  Urology 


Initial  residency 

period  limitation 

(No.  of  years) 


ANESTHESIOLOGY  

Critical  Care  Medicine  

DERMATOLOGY  

Dermatopathology  

MOHS  Micrographic  Surgery 

EMERGENCY  MEDICINE  

Sports  Medicine 

FAMILY  PRACTICE 

Adolescent  and  Young  Adult  Medicine 

Geriatrics 


OSTEOPATHY 


Sports  Medicine 

INTERNAL  MEDICINE 'ZZZ'ZZZZZZZIZ'ZZZ'Z"ZZ""'""""1 

Clinical  Allergy  and  Immunology „ !!!!!!!!!!!."!."!."."."!.".."'!!!.".™.."! 

Cardiology „•. .."!™™™.."™.""!.™!!™.."!!.".!™ 

Endocrinology „ „ !..!.!!."!!"!!!..™!™."™!!!!!!""™!!"~ 

Gastroenterology  « ..'.!."!!!"!!..."!!!!!""""!""!!!!!!"."!.""". 

Hematology !!.!!!!."... .."1.."!!."."."."!.""""."!."."."!.."."...""."!" 

Infectious  Diseases ^....,.„. . . !...!!!!!."!!!!."!""     I 


4 

4 

4 

4 

4 

4 

4 

4 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

4 

5 

5 

3 

3 

3 

3 

3 

4 

4 

4 

4 

5 

4 

4 

4 

4 

4 

4 

5 

5 

5 

5 

5 

5 

5 

5 

4 
4 
4 
4 
4 
4 
4 
3 
3 
5 
3 
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Initial  Residency  Period  Limitations— Continued 


Initial  residency 

period  limitation 

(No.  of  years) 


Nephrology 
ONCOLOGY 

Pulmonary  Diseases 

Rheumatology - 

Clinical  Cardial:  Electrophysioiogy  .... 

Critical  Care  Medicine  

Genatrics » 

Sports  Medicine .............. 

NUCLEAR  MEDICINE  

In-Vivo  and  In-Vitro  Nudear  MedkHne 

Nudear  Cardiology  

Nuclear  Imaging  and  Therapy 

NEUROLOGY 
Child  Neun 
PSYCHIATRY 

Child  Psychi 
OBSTETRICS/GYflECOLOGY 

Maternal  and  Fetal  Medicine .. 

Gynecological  Oncology ~. 

Reproductive  Endocrinology 

FACIAL  PLASTIC  SURGERY  

OPHTHALMOLOGY  

OTORHINO/FACIAL  PLASTIC  SURGERY 

OTORHINOLARYNGOLOGY  

ORTHOPEDIC  SURGERY  

PATHOLOGY,  ANATOMIC 

PATHOLOGY.  ANATOMIC/LABORATORY  MEDICINE 

PATHOLOGY,  LABORATORY  MEDICINE  

Forensic  PattHjIogy „ ~. 

Blood  Banking/Transfusion  Medictne 

Chemical  Pathology ™, 

Cytopathotogy 

DermatopatholQgy  ... 

Hematology  ..i . - 

Immunopattiolegy — . 

Medical  Microbiology  . 

Neuropathotoo^ ~... 

PEDIATRICS  .-..I 

Adolescent  ano  Young  Adult  MedMne  

Neonatal  Medicine -.. 

Pediafnc  Allergy/Immunology  „. ~. 

Pediatnc  Cardiology 

Pediatric  Hematology/Oncology  

Pediatric  Infectious  Diseases  

Pediatric  Inter^ive  Care  

Pediatric  Nephrology  

Pediatric  Pulmonology  ~ — 

Pediatric  Sports  Medicine . — 

PREVENTIVE  MEDICINE 

PREVENTIVE/AEROSPACE  MEDICINE  

PROCTOLOGY  ...i 

RADIATION  ONCOLOGY 

RADIOLOGY.  DIAGNOSTIC  '. -. 

Angiography  and  Interventional  Radiology 

Diagnostic  Ultrasound 

Neuroradiology  _ _ 

Nuclear  Radioiogy 

Radiological  Imaging  ™ 

Pediatric  Radiology 

REHABILITATION  MEDICINE 

Sports  Medicine 

GENERAL  SURGERY  

NEUROSURGERY  

PLASTIC  AND  RECONSTRUCTIVE  SURGERY 

THORACIC  CARDIOVASCULAR  SURGERY 

UROLOGICAL  SURGERY 

GENERAL  VASCULAR  SURGERY  „ 

CRITICAL  CARE  $URGERY : 

OSTEOPATHIC  M|(^NIPULATIVE  MEDICINE  


ROTATING  PODW  JRIC  RESIDENCY(PRIMARY  CARE) 


PODIATRY 


4 

4 

4 

4 

4 

4 

6 

4 

4 

4 

4 

4 

4 

4 

4 

4 

5 

5 

5 

5 

5 

4 

5 

5 

5 

4 

5 

4 

5 

5 

5 

5 

5 

5 

5 

5 

5 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

4 

4 

3 

4 

5 

5 

5 

5 

5 

5 

5 

4 

4 

S 

5 

5 

5 

5 

5 

5 

3 
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Initial  Residency  Period  Limitations— Continued 


Residency  type 


Initial  residency 

period  limitation 

(No.  ol  years) 


PODIATRIC  ORTHOPEDIC  RESIDENCY 
PODIATRIC  SURGICAL  RESIDENCY 


DENTISTRY 


DENTAL  PUBLIC  HEALTH  .- 

ENDODONTICS , 

ORAL  PATHOLOGY 

ORAL  AND  MAXILLOFACIAL  SURGERY 

ORTHODONTICS 

PEDIATRIC  DENTISTRY 

PERIODONTICS  ^. 

PROSTHODONTICS  _ 

PROSTHODONTICS/MAXILLOFACIAI 

GENERAL  DENTISTRY  

ADVANCED  GENERAL  DENTISTRY  


ALLOPATHY  COMBINED  PROGRAMS* 

FAMILY  PRACTICE(3)  AND  PSYCHIATRY(4)  

INTERNAL  MEDICINE(3)  &  EMERGENCY  MEDICINE(3)  „ 

INTERNAL  MEDICINE(3)  &  FAMILY  PRACTICE(3) .._ 

INTERNAL  MEDICINE{3)  &  NEUROLOGY(4)  

INTERNAL  MEDiCINE(3)  &  PEDIATRICS(3)  „.. 

INTERNAL  MED(3)  &  PHYS  MED  &  REHABILITATION(4)  

INTERNAL  ME0ICINE(3)  &  PREVENTIVE  MEDICINE(5)  .W. 

INTERNAL  MEDICINE(3)  &  PSYCHIATRY(4)  

NEUROLOGY(4)  &  PHYS  MEDICINE  AND  REHAB(4) 

PEDIATRICS(3)  &  EMERGENCY  MEDICINE(3) 

PEDIATRICS(3)  &  PHYSICAL  MEDICINE  AND  REHAB{4)  

PEDIATRICS(3)/PSYCHIATRY(4)/CHILD&ADOLPSYCH(4) 

PSYCHIATRY(4)  AND  NEUROLOGY(4) 

OSTEOPATHY  COMBINED  PROGRAMS* 

INTERNAL  MEDICINE/EMERGENCY  MEDICINE 

INTERNAL  MEDICINE/'PEDIATRICS 


2 
1 

3 
4 
2 
2 
3 
3 
3 
1 
2 


3 
4 
3 

4 
5 
4 

4 
3 
4 

4 

4 


*  For  residents  participating  in  comt>ined  programs,  Medicare  limits  the  initial  residency  period  to  the  time  required  for  individual  certification  in 
the  longer  of  the  two  programs. 


2.  Combined  Residency  Programs 

As  discussed  in  the  proposed  rule, 
when  we  updated  the  listing  of  the 
Initial  Residency  Period  Limitations  for 
GME,  we  noted  many  new  programs 
that  were  combined  specialty  residency 
programs.  The  combined  programs  run 
concurrently  for  a  period  of  time  that  is 
longer  than  the  required  time  for 
certification  in  either  specialty,  but 
shorter  than  would  be  required  if  the 
programs  were  taken  sequentially. 
Residents  completing  these  programs 
are  eligible  for  board  certification  in 
both  specialties. 

We  use  the  Internal  Medicine  and 
Pediatrics  combined  program  as  an 
example:  Taken  individually,  Internal 
Medicine  is  a  3-year  program  and 
Pediatrics  is  also  a  3-year  program. 
However,  taken  as  a  combined  program. 
Internal  Medicine  and  Pediatrics  is  a  4- 
year  program,  with  eligibility  for 
certification  in  both  specialties. 

Currently,  we  are  aware  of  13 
allopathic  and  2  osteopathic  combined 
programs,  including  Internal  Medicine/ 
Pediatrics,  Pediatrics/Emergency 
Medicine,  Family  Practice/Psychiatry, 
and  Neurology /Physical  Medicine  and 


Rehabilitation.  Due  to  the  increasing 
prevalence  of  combined  residency 
programs  since  our  September  29, 1989 
final  rule,  we  proposed  to  clarify  how 
the  definition  of  initial  residency  period 
applies  in  such  cases.  As  discussed  in 
detail  in  the  proposed  rule  (61  FR 
27477),  we  proposed  to  clarify  the 
definition  of  the  initial  residency  period 
for  combined  programs  as  the  time 
required  for  individual  certification  in 
the  longer  of  the  two  programs. 
Continuing  to  use  Internal  Medicine  and 
Pediatrics  as  an  example,  we  would 
define  the  initial  residency  for  Internal 
Medicine  and  Pediatrics  as  3  years.  The 
remaining  year  of  the  combined 
program  would  be  treated  as  0.5  FTE,  in 
accordance  with  §  413.86(g)(3).  We 
received  numerous  comments  on  this 
policy,  and  the  issues  raised  by  the 
commenters  are  discussed  below. 

Comment:  Many  commenters 
disagreed  with  our  clarification 
concerning  initial  residency  periods  for 
combined  programs.  These  commeriters 
stated  that  residents  in  combined 
programs  are  not  board  eligible  in  either 
specialty  until  they  have  completed  the 
entire  combined  program.  Some 


commenters  asserted  that  we  did  not 
understand  that  training  in  combined 
programs  does  not  occur  sequentially. 
One  commenter  noted  that  the  Graduate 
Medical  Education  Directory  states  that 
"applicants  may  not  appear  for 
certifying  examinations  until  all  training; 
has  been  completed."  Many 
commenters  stated  that  the  law  states 
that  a  resident  is  to  be  counted  as  a  1.0 
FTE  during  the  resident's  initial 
residency  period,  which  is  defined  as 
the  "period  of  board  eligibiUty"  in 
section  1886(h)(5)(F)  of  the  Act.  These 
commenters  do  not  believe  we  have  the 
authority  to  establish  an  initial 
residency  period  that  is  shorter  than  the 
length  of  the  combined  program, 
because  Medicare  will  not  be  paying  for 
residents  at  1.0  FTE  for  the  period  of 
initial  board  eligibility. 

Several  commenters  noted  that  a 
resident  enrolled  in  a  combined 
program  is  enrolling  in  one  program  and 
receives  a  single  certificate  upon 
completion.  One  commenter  stated  that 
the  directors  of  combined  programs 
have  not  sought  to  independently  certify 
their  graduates  with  a  single 
examination  administered  by  a  single 
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board.  This  coi  nmenter  added  that 
similar  to  fami  y  practice,  combined 
programs  are  niot  a  composite  of 
separate  specialties  and  should  be 
recognized  as  4  single  discipline.  Other 
commenters  noted  that  training  in 
combined  internal  medicine/pediatrics 
programs  is  m<^re  intensive  than  family 
practice  and  th|e  initial  residency  period 
should  recognfee  this  superior  training 
in  adult  and  pediatric  medicine.  Some 
commenters  believe  our  proposal 
implies  that  triining  in  a  second 
specialty  is  "superfluous,  nonessential 
or  less  importajnt." 

Response:  We  have  always  recognized 
that  the  trainii)g  in  combined  programs 
does  not  occiuj sequentially,  and  we 
acknowledge  teat  residents  participating 
in  combined  programs  are  not  board 
eligible  in  either  specialty  until  they 
have  completed  all  of  their  training 
requirements.  We  agree  that  combined 
training  is  mone  intensive  than  training 
in  each  specialty  taken  separately,  and 
we  never  state^  or  meant  to  imply  that 
training  in  a  second  specialty  is 
imimportant  or  superfluous.  Our  intent 
is  simply  to  establish  a  reasonable 
policy,  consistpnt  v\nth  the  statute,  that 
provides  for  fi^l  Medicare  payment  for 
training  in  ona  speciality. 

We  believe  (iur  policy  is  consistent 
with  section  1^86(h)(5)(F)  of  the  Act. 
which  defines  "initial  residency  period" 
as  "the  period  of  board  eligibility." 
Section  18860i)(5)(G)  defines  the 
"period  of  boatd  eligibility"  as  "the 
minimum  nuniber  of  years  of  formal 
training  necessary  to  satisfy  the 
requirements  (or  initial  board  eligibility 
in  the  particulkr  specialty  for  which  the 
resident  is  training."  (Emphasis  added.) 

The  statute  does  not  address  how  to 
count  the  initiW  residency  period  in 
combined  proframs,  perhaps  because 
such  programii  were  not  contemplated  at 
the  time  the  statute  was  enacted.  We 
believe  the  statutory  scheme  indicates 
congressional  intent  to  allow  "full" 
Medicare  payipent  only  for  the 
minimum  period  required  to  train  in 
one  specialty.  Contrary  to  the  suggestion 
of  the  commedters,  it  is  clear  that  the 
statute  does  n^t  require  Medicare  to 
apply  a  weighting  factor  of  1.0  for  a 
resident  until  the  resident  actually 
becomes  boar4  eligible.  Rather,  the 
statute  requires  a  weighting  factor  of  1.0 
only  for  the  "i^inimum  number  of  years 
necessary  to  satisfy  the  requirements  for 
initial  board  eligibility";  for  time 
t)eyond  the  "r  inimum"  period,  the 
statute  provid  )s  that  the  weighting 
factor  is  0.5. 1  hus,  the  statute 
contemplates  vledicare  payments  for  the 
costs  of  graduate  medical  education,  but 
it  does  not  im  )ose  an  open-ended 


obligation  for  Medicare  to  pay  full  costs 
until  a  resident  becomes  board  eligible. 

The  statute  defines  the  initial 
residency  period  as  the  "minimum 
number  of  years"  necessary  to  satisfy 
the  requirements  for  the  "particular 
specialty"  for  which  the  resident  is 
training.  Based  on  the  public  comments 
we  received,  we  are  not  persuaded  that 
combined  residency  programs  are 
"particular  specialties"  in  and  of 
themselves.  As  we  understand  it, 
graduates  of  these  combined  residency 
programs  are  not  certified  by  a  single 
examination  by  a  single  boaixi.  Rather, 
they  must  take  each  board's 
examination  separately.  Thus,  these 
residents  can  become  board  eligible  for 
each  distinct  specialty  (for  example. 
Internal  Medicine  and  Pediatrics).  It 
appears  that  combined  programs  simply 
combine  training  in  separate  specialties 
(whose  requirements  may  overlap).  As 
always,  we  are  willing  to  consider 
further  information  on  this  issue. 

We  believe  our  policy  on  combined 
programs  is  reasonable.  Residents  in 
combined  programs  complete  all  of  the 
training  requirements  for  two 
specialties,  but  the  minimum  number  of 
years  required  to  become  board  eligible 
in  either  specialty  is  less  than  the  length 
of  the  combined  program.  We  believe  it 
is  reasonable  to  define  the  initial 
residency  period  for  combined  programs 
as  the  longer  of  the  initial  residency 
periods  for  the  two  specialties.  Our 
policy  is  consistent  with  the  manner  in 
which  Medicare  payment  would  be 
made  if  the  resident  trained  in  two 
specialties  in  a  sequential  manner.  In 
such  cases,  the  resident  would  be 
coimted  as  a  full  1.0  FTE  during  the 
training  for  the  first  specialty,  and  as  0.5 
FTE  for  later  years. 

Comment:  Many  commenters  stated 
that  Congress  established  the  initial 
residency  period  limitation  with  the 
intent  of  discouraging  subspecialty 
training  and  increasing  the  primary  care 
work  force.  These  commenters  do  not 
believe  that  Congress  intended  to  limit 
training  in  combined  programs 
consisting  of  two  primary  care 
specialties.  Similarly,  other  commenters 
noted  that  graduates  of  combined 
programs  are  more  likely  to  enter 
primary  care  practice  in  rural  and 
medically  underserved  areas  than  are 
graduates  of  other  programs.  These 
commenters  said  that  our  proposal 
conflicts  with  Congress'  goal  to  provide 
medical  care  to  rural  and  medically 
underserved  areas. 

Response:  The  initial  residency 
period  limitation  on  full  Medicare 
payment  applies  to  all  types  of 
programs,  both  primary  care  and  non- 
primary  care,  and  is  not  intended  to 


discourage  primary  care  practice.  We 
agree  with  tiiese  commenters  that  in 
general  Federal  policy  should  encourage 
more  training  in  primary  care  and  that 
programs  designed  to  encourage 
practice  in  rural  and  medically 
underserved  areas  should  continue  to  be 
an  important  component  of  Federal 
health  policy.  However,  we  believe  that 
these  concerns  are  more  properly 
addressed  in  other  contexts.  We  note 
that  section  1886(h)(2)(D)  of  the  Act 
provides  updates  to  the  per  resident 
amounts  for  primary  care  residents,  but 
the  statute  does  not  distinguish  between 
primary  and  non-primary  care 
specialties  for  purposes  of  determining 
the  initial  residency  period. 

Comment:  Some  commenters  were 
concerned  that  our  policy  clarification 
would  lead  to  the  dismantling  of 
combined  residency  programs. 

Response:  As  we  have  stated,  we 
believe  this  policy  clarification  is 
necessary  to  avoid  full  Medicare 
payments,  beyond  the  time  required  to 
train  in  one  specialty.  We  note  that 
hospitals  will  continue  to  be  paid  for 
residents  in  combined  programs  beyond 
their  initial  residency  period,  with  the 
residents  weighted  at  0.5  FTE. 

Comment:  Several  commenters  were 
concerned  that  HCFA  developed  this 
policy,  in  part,  to  control  Medicare's 
graduate  medical  education  pajmients. 
These  commenters  noted  that  there  are 
few  of  these  programs  in  existence  with 
only  a  small  number  of  graduates  who 
will  be  affected.  Accordingly,  Medicare 
savings  resulting  from  this  policy 
clarification  will  be  small. 

Response:  This  policy  clarification  is 
based  on  considerations  concerning  the 
appropriate  application  of  the  statute 
and  does  not  arise  solely  from  a  goal  of 
limiting  payments.  However,  we 
acknowledge  that  Medicare's  payment 
liabilities  will  be  less  under  this  policy 
than  if  hospitals  were  allowed  to  wei^t 
residents  as  1.0  FTE  throughout  the 
entire  training  period  in  the  combined 
program.  We  believe  that  combined 
training  programs  may  have  grown  in 
recent  years  as  physicians  seek 
additional  qualifications  in  a 
competitive  job  market.  Our 
understanding  is  that  there  are  more 
than  1,400  students  in  combined 
programs.  Given  that  only  a  portion  of 
these  students  are  beyond  the  initial 
residency  period  under  this 
clarification,  we  agree  that  any 
budgetary  impact  is  small  relative  to  the 
total  number  of  residents  participating 
in  approved  programs. 

Comment:  One  commenter  noted  that 
osteopathic  residency  programs  allow  4 
years  for  internal  medicine  but  that 
allopathic  residency  programs  allow  3 
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years.  This  commenter  suggested  that  if 
we  modified  the  initial  residency 
periods  so  that  both  were  of  the  same 
duration,  the  4-year  combined  residency 
could  be  accommodated. 

Response:  Allopathic  and  osteopathic 
specialty  boards  set  different 
requirements  for  board  certification.  The 
first  year  of  postgraduate  osteopathic 
training  consists  of  a  rotating  internship 
which  is  followed  by  subsequent 
specialty  training.  Most  allopathic 
training  programs  do  not  require  similar 
training.  In  the  September  29, 1989 
GME  regulation  published  in  the 
Federal  Register  (54  FR  40293),  we 
stated  that  the  osteopathic  rotating 
internship,  like  the  transitional  year 
required  by  some  allopathic  medical 
residency  programs,  would  not  count  as 
an  additional  year  beyond  initial  board 
eligibility. 

Comment:  One  commenter  questioned 
the  limitation  on  the  number  of  years 
noted  on  the  table  for  geriatric 
psychiatry.  The  listing  of  the  initial 
residency  periods  permits  an  additional 
year  for  training  in  geriatric  medicine  as 
a  subspecialty  of  internal  medicine  and 
family  practice  but  not  as  a  subspecialty 
of  psychiatry.  This  commenter  noted 
that  there  is  a  minimiun  requirement  of 
4  years  of  training  in  psychiatry  and 
requested  that  the  initial  residency 
period  be  extended  to  5  years  for 
training  in  geriatric  psychiatry.  Another 
commenter  noted  that  section 
1886(h)(5)(F)  of  the  Act  provides  that  a 
2-year  geriatric  residency  or  fellowship 
program  is  treated  as  part  of  the  initial 
residency  period,  "but  shall  not  be 
counted  against  any  limitation  on  the 
initial  residency  period."  This 
commenter  stated  that  the  law  clearly 
provides  that  geriatric  psychiatry 
programs  should  be  eligible  for  hill 
funding  under  the  special  geriatric 
medical  education  provision  described 
in  the  law.  Other  commenters  noted  that 
the  Accreditation  Council  for  Graduate 
Medical  Education  (ACGME)  only 
accredited  geriatric  subspecialty 
programs  in  family  and  internal 
medicine  when  the  1989  regulations 
were  published  but  now  recognizes 
geriatric  subspecialty  programs  in 
psychiatry. 

Response:  We  agree  that  the  initial 
residency  period  for  geriatric  psychiatry 
programs  should  be  revised.  When  the 
September  29, 1989  regulation  (54  FR 
40286)  was  published,  the  ACGME  was 
in  the  process  of  approving  training 
programs  in  geriatrics  as  a  subspecialty 
of  Internal  medicine  and  family 
practice.  At  that  time,  we  proposed  to 
consider  expanding  the  exception  to  the 
initial  residency  period  limitation  to 
fellowships  In  other  programs  when  the 


appropriate  national  organizations 
establish  criteria  for  approving  these 
programs.  Subsequently,  the  ACGME 
established  criteria  for  accrediting  12- 
month  programs  in  geriatric  psychiatry, 
and  the  American  Board  of  Psychiatry 
and  Neurology  recognizes  applicants 
with  the  required  training  for 
certification  in  geriatric  psychiatry. 
Accordingly,  we  are  including  geriatric 
psychiatry  In  the  table  above  with  an 
initial  residency  period  of  5  years, 
which  includes  a  1-year  exception  to  the 
4-year  initial  residency  period  for 
psychiatry.  We  are  also  modifying  the 
definition  of  "approved  geriatric 
program"  in  §  413.86(b)  to  reflect  that 
the  ACGME  is  accrediting,  and  boards 
are  recognizing,  training  in  geriatric 
medicine  in  specialties  other  than 
internal  medicine  and  family  practice. 

3.  Statutory  Provision  Regarding 
Prohibition  on  Abortion-Related 
Discrimination  in  Training  and 
Licensing  of  Physicians  (§§  412.105(g) 
and  413.86(b)) 

Congress  recently  enacted  a  statutory 
provision  that  prohibits  certain 
abortion-related  discrimination  by  the 
Federal  Government  and  State  and  local 
governments.  In  section  515  of  the 
Departments  of  Labor,  Health  and 
Human  Services,  and  Education,  and 
Related  Agencies  Appropriations  Act  of 
1996  (see  section  101(d)  of  the  Omnibus 
Consolidated  Rescissions  and 
Appropriations  Act  of  1996,  Pub.  L.  No. 
104-134),  enacted  April  26,  1996, 
Congress  added  a  new  section  245  to  the 
Public  Health  Service  Act  to  provide 
that: 

"The  Federal  Government,  and  any  State  or 
local  government  that  receives  Federal 
financial  assistance,  may  not  subject  any 
health  care  entity  to  discrimination  on  the 
basis  that — 

(1)  the  enUty  refuses  to  undergo  training  in 
the  performance  of  induced  abortions,  to 
require  or  provide  such  training,  to  perform 
such  abortions,  or  to  provide  referrals  for 
such  training  or  such  abortions: 

(2)  the  entity  refuses  to  make  arrangements 
for  any  of  the  activiUes  specified  in 
paragraph  (1);  or 

(3)  the  entity  attends  (or  attended)  a  post- 
graduate physician  training  program,  or  any 
other  program  of  training  in  the  health 
professions,  that  does  not  (or  did  not) 
perform  induced  abortions  or  require, 
provide  or  refer  for  training  in  the 
performance  of  induced  abortions,  or  make 
arrangements  for  the  provision  of  such 
training." 

For  purposes  of  section  245,  the 
statute  defines  "financial  assistance"  to 
include  "governmental  payments 
provided  as  reimbursement  for  carrying 
out  health-related  activities,"  and 
defines  "health  care  entity"  to  include 


individual  physicians,  postgraduate 
physician  training  programs  (which 
includes  residency  training  programs), 
and  participants  in  a  program  of  training 
in  the  health  professions. 

The  new  section  also  addresses 
accreditation  of  postgraduate  physician 
training  programs.  Specifically,  the 
statute  provides  that: 

"In  determining  whether  to  grant  a  legal 
status  to  a  health  care  entity  (including  a 
license  or  certificate)  or  to  provide  such 
entity  with  financial  assistance,  services  or 
other  benefits,  the  Federal  government,  or 
any  State  or  local  government  that  receives 
Federal  financial  assistance,  shall  deem 
accredited  any  postgraduate  physician 
training  program  that  would  be  accredited 
but  for  the  accrediting  agency's  reliance  upon 
an  accreditation  standard  that  requires  an 
entity  to  perform  an  induced  abortion  or 
require,  provide,  or  refer  for  training  in  the 
performance  of  induced  abortions,  or  make 
arrangements  for  such  training,  regardless  of 
whether  such  accreditation  standard 
provides  exceptions  or  exemptions." 

The  statute  further  requires  that  the 
government  involved  "shall  formulate 
such  regulations  or  other  mechanisms, 
or  enter  into  such  agreements  with 
accrediting  agencies,  as  are  necessary  to 
comply  with  this  subsection." 

Under  the  terms  of  the  statute,  the 
provisions  of  section  245  shall  not 
"prevent  any  health  care  entity  fi-om 
voluntarily  electing  to  be  trained,  to 
train,  or  to  arrange  for  training  in  the 
performance  of,  to  perform,  or  to  make 
referrals  for  induced  abortions." 
Similarly,  the  provisions  of  section  245 
shall  not  "prevent  an  accTediting  agency 
or  a  Federal,  State  or  local  government 
fi-om  establishing  standards  of  medical 
competency  applicable  only  to  those 
individuals  who  have  voluntarily 
elected  to  perform  abortions." 

In  this  document,  we  are  making 
conforming  changes  to  the  regulations  at 
§  412.105(g)  and  §  413.86(b)  to  reflect 
the  accreditation  provisions  of  section 
245.  These  technical  changes  merely 
conform  the  regulations  text  to  the 
express  requirements  of  the  statute,  and 
do  not  involve  an  exercise  of  dlscr-  'ion 
by  the  agency. 

E.  Distribution  of  an  "Important 
Message  from  Medicare"  (§  489.27) 

Under  §-489.27  of  our  provider 
agreement  regulations,  all  hospitals  that 
participate  in  Medicare  (including  those 
not  paid  under  the  prospective  payment 
system)  must  agree  to  furnish  each 
Medicare  beneficiary  with  a  notice,  at  or 
about  the  time  of  admission,  that 
explains  the  patient's  discharge  rights. 
This  statement,  entitled  "An  Important 
Message  from  Medicare,"  advises  a 
beneficiary  of  his  or  her  rights  to  be 
fully  informed  about  decisions  affecting 
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Medicare  coverage  or  payment  and 
about  his  or  heijappeal  rights  in 
;-esponse  to  any  hospital's  notice  to  the 
effect  that  Medicare  will  no  longer  cover 
ihe  patient's  caiia.  The  "Important 
Message"  also  advises  the  patient  of 
what  to  do  when  he  or  she  receives  such 
a  hospital  staterjient  and  how  to  elicit 
more  informatidn. 

In  November  1993,  the  Medicare 
Technical  Adviiory  Group  (M-TAG) 
established  the  peneficiary  Protection 
and  Documentaiion  Issues  Task  Force. 
The  task  force  cbnsists  of  HCFA  staff  as 
well  as  representatives  from  health  care 
industry  organizations,  beneficiary 
advocate  groups,  fiscal  ntermediaries, 
and  peer  review  organizations  (PROs). 
The  task  force  vt as  charged  with 
reviewing  various  issues  that  impact 
ijeneficiaries  and  the  health  care 
community,  including  how  to  improve 
the  effectiveness  of  "An  Important 
Message  from  Medicare." 

We  proposed  to  adopt  a 
recommendatioi  of  this  task  force  that 
would  respond  to  numerous  requests  for 
clarification  on  jthe  timing  of  the  written 
:iotice  of  discharge  rights  that  must  be 
given  to  hospit^  inpatients.  As  noted 
above,  existing  §489.27  specifies  that  a 
hospital  must  distribute  the  statement 
"at  or  about  the  time  of  admission."  We 
understand  thalj  for  monitoring  purposes 
some  PROs  havfe  interpreted  this 
requirement  to  inean  "within  24  hoiirs 
preceding  or  following  the  admission." 
However,  we  aaee  with  the  task  force's 
determination  tjiat  the  PRO'S 
interpretation  i^  unnecessarily  narrow. 
We  believe  thatjduring  the  first  24  hours 
of  a  patient's  admission,  the  hospital  is 
primarily  concerned  with  ensuring 
appropriate  treatment  of  the  patient's 
illness  or  injurv.  Therefore,  we 
proposed  to  chinge  §  489.27  to  specify 
that  the  hospitn  must  provide  timely 
notice  during  tlie  course  of  the  hospital 
stay. 

For  purposes  of  this  requirement,  we 
would  considei  the  course  of  the 
hospital  stay  to  begin  when  the  hospital 
provides  the  individual  with  a  package 
of  information  Regarding  scheduled 
preadmission  testing  and  registration  for 
a  planned  hospital  admission.  This 
would  give  hospitals  more  flexibility  in 
meeting  the  recluirement,  as  well  as 
encourage  the  distribution  of  the 
"Important  Menage"  at  a  time  when  the 
beneficiary  is  better  able  to  receive  and 
more  likely  to  understand  its  contents. 
In  complying  with  the  requirement  to 
provide  timely  notice  during  the  course 
of  the  patient's  hospital  stay,  the 
hospital  must  ^ve  the  patient  the 
"Important  Mefsage"  far  enough  in 


advance  of  the 


regarding  continued  stay  to  provide  the 


lospital's  written  notice 


beneficiary  time  to  appeal  the  hospital's 
decision.  Finally,  "timely  notice"  would 
also  include  adherence  to  any  State 
requirements  on  the  provision  of  patient 
rights  notices. 

We  received  only  one  comment  on 
this  proposal. 

Comment:  One  commenter  agreed 
with  the  proposal  to  permit  hospitals  to 
provide  timely  notice  during  the  covu«e 
of  the  hospital  stay.  However,  the 
commenter  stated  that  the  "Important 
Message"  is  currently  ineffective  in 
meeting  its  intended  purpose,  regardless 
of  the  timing,  because  people  are  too 
sick  and  fri^tened  to  comprehend  the 
information  at  the  point  of 
hospitalization.  The  commenter 
suggested  instead  using  mass  mailings 
to  Medicare  beneficiaries  when  they  are 
healthy  and  have  no  immediate  plans  to 
be  hospitalized. 

Response:  While  we  agree  that  makinp 
this  information  available  to  the 
Medicare  beneficiary  prior  to 
hospitalization  may  enhance 
comprehension,  we  believe  that  the 
"Important  Message"  may  be  ignored 
during  a  mass  mailing  because  the 
information  would  not  be  considered 
needed  at  the  time.  Moreover,  it  is  a 
statutory  requirement  that  the 
"Important  Message"  be  provided 
during  an  individual's  hospitalization; 
therefore,  we  cannot  accept  the 
commenter's  suggestion.  Furthermore, 
in  our  proposal,  while  we  did  not 
intend  to  address  the  effectiveness  or 
the  content  of  the  "Important  Message" 
in  this  regulation,  we  recognize  the  need 
to  review  its  contents.  Therefore,  an 
internal  HCFA  workgroup  has  begun  the 
process  to  revise  the  "Important 
Message,"  including  further 
consideration  of  the  recommendations 
for  revision  made  by  the  Beneficiary 
Protection  and  Documentation  Issues 
Task  Force  of  the  Medicare  Technical 
Advisory  Group  (M-TAG).  The  goals  of 
the  Workgroup  are  to  improve  clarity  for 
increased  comprehension  and  to 
improve  efficiency  of  its  distribution  to 
Medicare  beneficiaries.  Comments  on 
the  revision  will  be  solicited  from 
selected  outside  parties  in  the  near 
future. 

VI.  Changes  and  Clarifications  to  the 
Prospective  Pa]rment  System  for 
Capital-Related  Costs 

A.  Consistent  Cost  Finding  During  the 
Capital  Transition  Period  (§41 2.302(d)) 

Section  412.302(d)  requires  that 
during  the  transition  period  to  full 
prospective  payment  for  capital-related 
costs,  a  hospital  must  follow  consistent 
cost-finding  methods  for  classifying  and 
allocating  capital-related  costs. 


Specifically,  the  regulation  requires  that 
unless  there  is  a  change  of  ownership, 
a  hospital  must  continue  the  same  cost- 
finding  methods  for  old  capital  costs, 
including  its  practices  for  direct 
assignment  of  costs  and  its  cost- 
allocation  bases,  that  were  in  effect  in 
the  hospital's  last  cost-reporting  period 
before  becoming  subject  to  payment 
under  the  capital  prospective  payment 
transition  system.  A  hospital  may 
request  a  change  in  its  cost-finding 
methods  for  new  capital,  provided  that 
the  request  is  made  in  a  timely  fashion 
as  provided  in  the  regulation,  the 
hospital  provides  justification  for  the 
change,  and  the  intermediary 
determines  that  the  justification  is 
reasonable. 

It  is  important  to  note  that,  while  the 
regulation  does  permit  changes  in  cost- 
finding  methods  for  new  capital,  such 
changes  are  only  permitted  where  they 
do  not  involve  any  changes  in  cost- 
finding  for  old  capital.  In  practice,  this 
means  that  if  a  hospital  claims  any  old 
capital,  the  intermediary  cannot  permit 
a  change  in  any  of  the  allocation  bases 
on  Worksheet  B-1  of  the  cost  report 
from  the  bases  used  in  the  last  cost 
reporting  period  prior  to  the  capital 
prospective  payment  system  transition 
period.  Otherwise,  the  consistency  rule 
governing  old  capital  cost-finding 
would  be  violated. 

In  response  to  concerns  expressed  by 
the  hospital  industry  about  the  costs  of 
the  recordkeeping  required  under  the 
cost-reporting  rules,  HCFA  has 
developed  new  cost  reporting 
instructions,  which  will  be  released 
later  this  year,  that  permit  hospitals  to 
voluntarily  adopt  a  simplified  cost 
allocation  methodology.  This 
methodology  reduces  the  number  of 
statistical  bases  that  a  hospital  is 
required  to  maintain.  Under  the  new 
instructions  for  HCFA  Form  2552-96 
(the  cost  report  instructions  for  FY  1996 
cost  reporting  periods),  hospitals  may 
request  the  simplified  cost  allocation 
methodology.  However,  hospitals  that 
elect  this  methodology  must  employ  a 
prescribed  list  of  statistical  bases  with 
no  deviations.  Hospitals  may  not  pick 
and  choose  among  the  prescribed 
statistics  for  the  combination  that  is 
most  advantageous.  The  election  of  the 
simplified  method  cannot  be  used  to 
shift  costs  inappropriately.  Furthermore, 
a  hospital  that  elects  the  simplified 
methodology  must  continue  to  use  it  for 
at  least  3  years,  unless  a  change  of 
ownership  occurs.  In  the  proposed  rule 
(61  FR  27478),  we  proposed  to  add  a 
new  paragraph  (d)(4)  to  §412.302,  to 
provide  that  hospitals  may  elect  to 
adopt  the  simplified  cost  allocation 
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methodology,  as  will  be  provided  in  the 
instructions  for  HCFA  Form  2552-96. 

Comment:  One  commenter  agreed 
with  our  proposal  to  revise 
§  412.302(d)(4)  to  allovy  for  a  simplified 
cost  allocation  methodology,  but 
suggested  that  we  make  a  technical 
change  to  existing  §  412.302(d)(1)  to 
reflect  the  availability  of  the  simplified 
methodology  option. 

Response:  We  are  adopting  the 
commenter's  recommended  change  to 
the  regulations.  Section  412.302(d)(1) 
will  now  read:  "For  cost  reporting 
periods  beginning  on  or  after  October  1, 
1991  and  before  October  1.  2001.  the 
hospital  must  follow  consistent  cost 
finding  methods  for  classifying  and 
allocating  capital-related  costs,  except 
as  otherwise  provided  in  paragraph 
(d)(4)  of  this  section." 

Comment:  In  response  to  our  proposal 
on  the  simplified  cost  allocation 
methodology,  one  commenter  argued 
that  the  general  capital  consistency  rule 
is  flawed.  The  commenter  stated  that  a 
provider  should  be  able  to  request  thai 
the  fiscal  intermediary  reassign  capital 
costs  from  the  acute  care  hospital 
portion  of  a  facility  to  exempt  areas  of 
the  facility  if  the  provider  is  using  the 
space  differently  than  it  was  used 
during  the  capital  base  year,  such  as 
using  the  space  as  a  skilled  nursing 
facility  or  a  rehabilitation  unit. 

Response:  This  comment  concerns  the 
underlying  intent  of  the  capital 
consistency  rule  itself  rather  than  the 
subject  of  our  May  31, 1995  proposed 
rule.  In  the  August  30, 1991  final  rule 
that  implemented  the  capital 
prospective  payment  system  (56  FR 
43396),  we  explained  the  rationale  for 
the  capital  consistency  rule.  We 
explained  that  the  capital  consistency 
rule  is  necessary:  (1)  to  prevent  cost 
shifting  to  outpatient  departments 
through  changes  in  cost  finding 
methods,  and  (2)  to  provide  consistency 
with  the  determination  of  the  hospital- 
specific  rate  used  in  the  base  year.  For 
these  reasons,  it  is  important  that  the 
hospital  continue  the  same  bases  of  cost 
allocation  for  old  capital  throughout  the 
transition. 

Throughout  the  transition  to  a  fiiUy 
prospective  payment  system  for  capital, 
the  provider  must  continue  to  allocate 
any  space  that  was  part  of  the  acute  care 
hospital  in  the  base  year  in  the  same 
way.  However,  if  the  provider  opens  a 
new  section  of  the  facility  as  a  skilled 
nursing  facility  or  excluded  unit,  capital 
costs  in  those  areas  could  be  allocated 
directly  to  those  areas. 


B.  Possible  Adjustments  to  the  Capital 
Prospective  Payment  System  Federal 
Rate  and  Hospital-Specific  Rates 
(§§  412.308(b)  and  412.328) 

In  the  proposed  and  final  rules  for  FY 
1996  (60  FR  29238-29239  and  60  FR 
45830-45831),  we  discussed  the  effects 
of  the  expiration  of  the  statutory  budget 
neutrality  provision  on  rates  and 
aggregate  payments  under  the  capital 
prospective  payment  system.  Under  the 
budget  neutrality  provision,  we  set  the 
capital-prospective  payment  system 
rates  during  FY  1992  through  FY  1995 
so  that  payments  were  projected  to 
equal  90  percent  of  Medicare  payments 
that  would  have  been  made  on  a 
reasonable  cost  basis  for  each  fiscal 
year.  As  a  result  of  the  provision's 
expiration  in  FY  1996,  the  capital- 
prospective  payment  system  rates  and 
payments  under  the  transition  system 
increased  significantly.  The  FY  1996 
Federal  rate  is  22.59  percent  higher  than 
the  FY  1995  Federal  rate.  We  now 
estimate  that  aggregate  capital  payments 
will  increase  27.5  percent  in  FY  1996 
relative  to  FY  1995,  and  that  payments 
will  exceed  capital  costs  by  8.8  percent 
in  FY  1996.  Under  current  law  and 
regulations,  we  estimate  that  aggregate 
payments  will  further  increase  by  6.8 
percent  in  FY  1997,  for  an  increase  of 
36.1  percent  over  2  years.  We  also 
estimate  that  payments  will  exceed 
capital  costs  by  7.5  percent  in  FY  1997. 

In  the  May  31, 1996  proposed  rule,  we 
stated  that  we  continue  to  believe  that 
such  large  increases  in  capital  payments 
are  neither  necessary  nor  warranted.  We 
identified  several  possible  approaches 
for  establishing  a  more  appropriate  level 
for  the  rates  and  discussed  the  options 
we  considered  in  developing  the 
proposed  rule  (61  FR  27479).  These 
options  included  freezing  the  inflation 
updates  for  the  rates  in  FY  1997  or 
making  downward  adjustments  in  the 
base  rates,  as  discussed  below: 

•  Reduce  the  standard  Federal  rate  by 
7.38  percent  and  the  hospital-specific 
rates  by  9.48  percent  to  reflect  revised 
data  on  base  year  costs  used  to 
determine  the  rates. 

•  Implement  the  provision  contained 
in  the  Administration's  budget  plan  to 
reduce  the  base  Federal  and  hospital- 
specific  rates  by  15.7  percent. 

As  discussed  in  detail  in  the  proposed 
rule,  the  rationale  for  reducing  the  base 
rate  derives  from  an  analysis  of  current 
data  compared  to  data  on  which  the  rate 
was  originally  based.  Under  §412.308, 
HCFA  determined  the  standard  Federal 
rate,  which  is  used  to  determine  the 
Federal  rate  for  each  fiscal  year,  on  the 
basis  of  an  estimate  of  the  FY  1992 
national  average  Medicare  capital  cost 


per  discharge.  The  FY  1992  national 
average  Medicare  capital  cost  per 
discharge  was  estimated  by  updating  the 
FY  1989  national  average  Medicare 
capital  cost  per  discharge  by  the 
estimated  increase  in  Medicare 
inpatient  capital  cost  per  discharge. 
Section  13501(a)(3)  of  Public  Law 
103-66  amended  section  1886(g)(1)(A) 
of  the  Social  Security  Act  to  require 
that,  for  discharges  occurring  after 
September  30, 1993,  the  unadjusted 
standard  Federal  rate  be  reduced  by  7.4 
percent.  The  purpose  of  that  reduction 
was  to  reflect  revised  inflation  estimates 
as  of  May  1993,  for  the  increases  in 
Medicare  capital  costs  per  discharge 
during  FY  1989  through  FY  1992.  We 
now  have  extensive  cost  report  data  for 
FY  1992  that  shows  an  audit-adjusted 
FY  1992  Medicare  inpatient  capital  cost 
per  discharge  that  is  an  additional  7.38 
percent  lower  that  the  estimate  on 
which  the  Federal  rate  is  currently 
based.  Accordingly,  the  rate  could  he 
reduced  to  reflect  acciuBte  FY  1992 
capital  cost  per  discharge  data. 

Under  §  412.328,  HCFA  determined 
the  FY  1992  hospital-specific  rate  by 
using  a  process  similar  to  the  process  for 
determining  the  FY  1992  Federal  rate. 
The  intermediary  determined  each 
hospital's  allowable  Medicare  inpatient 
capital  cost  per  discharge  for  the 
hospital's  latest  cost  reporting  period 
ending  on  or  before  December  31,  1990. 
The  intermediary  then  updated  each 
hospital's  FY  1990  allowable  Medicare 
capital  cost  per  discharge  to  FY  1992 
based  on  the  estimated  increase  in 
Medicare  inpatient  capital  cost  per  case. 
As  with  the  Federal  rate  updates, 
current  data  demonstrate  that  the 
estimates  used  to  update  the  hospital 
specific  rates  fitjm  FY  1990  to  FY  1992 
were  overstated.  In  order  to  adjust  the 
hospital-specific  rate  to  reflect  actual  FY 
1992  data,  the  rates  must  be  reduced  by 
9.48  percent. 

The  reduction  reflected  in  the 
President's  budget  plan  is  based  on  a   ' 
different  consideration.  That  reduction 
would  build  the  budget  neutrality 
adjustment  for  FY  1995  (0.8432,  or 
- 15.68  percent)  permanently  into  the 
base  rates,  effectively  using  the  FY  1995 
base  payment  rate  as  the  base  for  future 
years.  The  actual  payment  rates  for 
future  years  would  then  be  determined 
by  applying  the  analytical  update 
framework  that  we  adopted  in  the  final 
rule  for  FY  1996  (60  FR  45815-45829). 
Our  last  analysis  (60  FR  45826-45829) 
suggested  that  the  estimated  FY  1992 
capital  costs  used  to  set  the  Federal  and 
hospital-specific  capital  rates  exceeded 
by  approximately  28  percent  the  level 
that  could  be  accounted  for  by  known 
factors.  This  unaccounted  for  difference 
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in  the  rates  justifies  a  15.7  percent 
reduction  to  the  rates. 

We  seriously  considered  proposing 
one  of  these  options  in  the  proposed 
rule,  and  we  iilvited  public  comment  on 
their  merits  and  on  the  advisability  of 
implementing  one  or  the  other  in  the 
final  rule,  in  tl^  absence  of  legislative 
action.  I 

We  received  jmany  comments  on  our 
discussion  of  possible  adjustments  to 
the  capital  Federal  rate,  and  these 
comments  and  our  responses  are 
presented  belolv.  Although  we  continue 
to  believe  that  ^y  of  these  options  is 
justified  on  tha  basis  of  current  data  and 
analysis,  we  are  not  implementing  any 
freeze  or  reduction  to  the  capital  Federal 
rates  in  this  final  rule.  The  President's 
budget  bill  includes  numerous 
proposals  to  reform  the  Medicare 
program,  including  a  reduction  to  the 
capital  prospective  payment  rate.  At  this 
time,  we  believe  it  would  be  more 
appropriate  to  adopt  a  change  to  the  rate 
in  the  context  of  more  global  changes  to 
the  Medicare  program  than  to 
implement  this  one  specific  provision  of 
the  President's  budget  through 
regulation.  Therefore,  we  are  not 
implementing  tny  of  the  possible 
reductions  to  t)ie  capital  Federal  rate 
that  were  discussed  in  the  proposed  rule 
but  instead  are  updating  the  capital 
rates  in  accordance  with  the  capital 
update  framewbrk.  as  discussed  in 
section  III  of  toe  addendum  to  this  final 
rule.  I 

In  general,  commenters  opposed 
freezing  or  reducing  the  capital  Federal 
rate  as  suggested  in  the  proposed  rule. 
Commenters  dted  various  reasons  why 
the  suggested  changes  were 
inappropriate  or  unnecessary.  One 
commenter,  PrpPAC,  agreed  that 
continued  significant  increases  in 
capital  paymertts  are  unjustified  and 
supported  reductions  to  the  capital  rate. 
ProPAC  suggested  several  options  for 
our  consideration,  such  as  using  the  FY 
1995  rates  as  the  base  for  future  years, 
or  rebasing  the  FY  1992  capital  payment 
rates  and  updating  them  to  the  current 
year  using  an  afeialytic  framework.  As 
explained  earlier,  although  we  agree 
with  ProPAC  that  a  reduction  in  the 
rates  is  warranted,  we  have  decided  not 
to  proceed  witji  reducing  the  rates  by 
regulation  at  tl^is  time.  We  discuss  the 
comments  on  the  possible  changes  in 
more  detail  bek)w. 
'    Comment:  S0me  commenters 
contended  thad  it  would  be  illegal  for 
HCFA  to  impl^ent  any  of  the 
identified  reductions  to  the  rates 
(including  an  efficiency  adjustment) 
because  HCFAldoes  not  have  the 
authority  to  re^ase  the  capital  payment 
rate.  Two  comaienters  characterized  the 


rate  reduction  options  as  thinly 
disguised  attempts  to  rebase  hospitals' 
base  year  capital  costs,  and  asserted  that 
Congress  has  not  given  the  Secretary  of 
Health  and  Himian  Services  the 
authority  to  rebase  hospital  capital 
costs.  One  commenter  stated  that  the 
rate  revisions  discussed  in  the  proposed 
rule  would  violate  a  fundamental 
principle  of  prospective  payment:  that 
the  system  provide  certain  and 
predictable  payment  rates.  Another 
commenter  opposed  any  reduction  in 
the  capital  Federal  rate  undertaken 
without  legislative  direction. 

Finally,  one  commenter  noted  that 
when  Congress  specified  the  7.4  percent 
reduction  in  the  Federal  rate  as  part  of 
OBRA  93,  Congress  referenced  the 
capital  Federal  rate  "as  described  in 
§  412.308(c)."  That  regulation  describes 
the  methodology  for  defining  the 
Federal  rate.  The  commenter  believes 
that  the  regulation  does  not  contemplate 
the  substitution  of  actual  cost  data  for 
periods  in  which  estimated  data  were 
used  initially.  The  commenter  believes 
that  because  Congress  dted  this  section 
of  the  regulations,  it  implicitly  approved 
the  continued  use  of  estimated  data  for 
setting  the  rates  rather  than  the  use  of 
actual  data. 

Response:  Section  1886(g)  of  the  Act 
states  that  "the  Secretary  shall,  for 
hospital  cost  reporting  periods 
begiiming  on  or  after  October  1, 1991, 
provide  for  payments  for  [capital- 
related]  costs  in  accordance  with  a 
prospective  payment  system  established 
by  the  Secretary."  The  statute  gives  the 
Secretary  wide  discretion  in 
determining  the  particular  features  of 
the  prospective  payment  system  for 
capital-related  costs,  including  the 
appropriate  level  of  payment  rates. 

We  oeUeve  that,  consistent  with  this 
broad  authority,  it  is  appropriate  to 
make  prospective  adjustments  to  the 
capital  rates.  We  believe  that  any  rate 
revision  implemented  prospectively 
would  satisfy  the  principle  of  certainty 
and  predictability  under  a  prospective 
system.  We  have  never  contemplated  a 
retroactive  adjustment  to  payment  rates 
used  in  prior  years. 

The  provision  of  OBRA  93  dted  by 
the  commenter  does  not  indicate  that 
we  cannot  make  other  adjustments  to 
the  capital  Federal  rate  in  future  years. 
Section  412.308(c)  describes  the  process 
for  determining  the  Federal  rate  by 
adjusting  the  standard  Federal  rate  by 
an  update  factor  each  year.  We  believe 
that  Congress  dted  this  section  solely  to 
identify  the  rate  to  which  we  applied 
the  7.4  percent  reduction. 

Since  the  inception  of  the  capital 
prospective  payment  system,  rates  have 
been  set  on  die  basis  of  FY  1992  capital 


costs.  Since  we  set  initially  set  rates 
before  FY  1992  started,  we  necessarily 
had  to  project  capital  costs  for  FY  1992. 
We  used  FY  1989  costs  as  the  basis  for 
projecting  FY  1992  costs  because  they 
were  the  latest  cost  report  data  available 
at  that  time.  (Even  the  FY  1989  data 
required  an  estimated  adjustment  for  the 
effiect  of  audits  not  yet  performed.)  We 
applied  estimated  adjustment  factors  to 
the  FY  1989  data  to  derive  estimated  FY 
1992  capital  costs.  We  used  this 
estimated  FY  1992  cost  level  to  set  rates 
begiiming  in  FY  1992. 

When  Congress  legislated  that  the 
unadjusted  standard  Federal  rate  be 
reduced  by  7.4  percent  in  1993,  the  size 
of  the  adjustment  was  based  on  more 
recent  data  on  FY  1992  costs  available 
at  that  time.  The  latest  available  data 
now  indicate  an  additional  7.36  percent 
redudion  is  appropriate.  Again, 
although  we  are  not  implementing  this 
adjustment,  we  believe  that  we  have  the 
authority  to  do  so  and  that  it  would 
represent  a  logical  extension  of  our 
poUcy  of  basing  the  capital  Federal  rate 
on  FY  1992  capital  costs. 
^Comment:  Several  commenters  stated 
that  the  discussion  in  the  proposed  rule 
of  the  possibility  of  implementing 
reductions  to  the  capital  Federal  rate 
through  the  final  rule  did  not  constitute 
sufficient  notice  to  the  public  of 
proposed  regidatory  changes.  The 
commenters  asserted  that  before 
implementing  a  redudion  in  the  capital 
payment  rates,  HCFA  was  obligated  to 
provide  "formal"  public  notice  and  time 
for  the  public  to  respond. 

Response:  As  noted  above,  we  do  not 
intend  to  implement  any  reduction  to 
the  capital  Federal  rate  at  this  time. 
However,  we  believe  that  the  discussion 
in  the  proposed  rule  would  have 
satisfied  the  requirements  of  the 
Administrative  Procedure  Ad  by  (1) 
describing  in  some  detail  three  potential 
options  for  cutting  the  capital  rate,  (2) 
informing  the  public  that  we  might 
implement  one  of  these  options  if 
Congress  and  the  Administration  did 
not  ad  to  cut  the  rate,  and  (3)  soliciting 
pubUc  comment  on  the  possible 
options.  We  stated  that  it  was  our 
intention  to  consider  all  of  the  options 
in  light  of  the  comments  received. 
Moreover,  in  the  FY  1996  proposed  rule 
(60  FR  29238),  we  discussed  in  some 
detail  and  invited  comments  on  two 
options  for  adjusting  the  Federal  and 
hospital  specific  rate,  to  account  for  the 
overestimation  of  the  FY  1992  Medicare 
inpatient  capital  cost  per  discharge,  and 
to  compensate  for  the  effects  of  the 
expiration  of  budget  nelilrality.  Finally, 
since  FY  1992  we  have  printed  seven 
discussions  of  the  effidency  issue,  and 
providers  have  long  known  that  we 


might  make  an  adjustment  in  the  rate  to 
account  for  possible  inefHciency. 

Comment:  Some  commenters  stated 
that  we  should  not  adjust  the  Federal 
rate  to  reflect  the  actual  level  of  FY  1992 
capital  spending  because  the  FY  1992 
level  is  lower  than  was  projected.  The 
commenters  asserted  that  FY  1992 
capital  cost  levels  are  lower  than 
projected  because  hospitals  responded 
in  FY  1992  to  the  incentives  of  the 
prospective  payment  system  and 
modiHed  their  capital  spending 
behavior.  Some  commenters  argued  that 
hospitals  responded  to  the  possible 
implementation  of  a  capital  prospective 
payment  system  even  prior  to  FY  1992. 
These  commenters  asserted  that  in  order 
to  get  a  true  sense  of  the  impact  of  the 
capital  prospective  payment  system  on 
hospital  capital  expenditure  behavior, 
one  must  look  further  back  to  when 
hospitals  believed  implementation  of 
such  a  system  was  imminent. 

One  commenter  explained  that  one 
reason  actual  increases  in  capital  costs 
in  FY  1992  were  less  than  projected  was 
because  lengthy  certificate  of  need 
(CON)  approval  processes  prevented 
hospitals  from  beginning  building 
projects  as  planned.  The  commenter 
also  stated  that  if  rates  were  reduced, 
hospitals  in  States  with  strict  CON 
processes  should  not  be  subjected  to  the 
same  rate  reductions  as  hospitals  in 
States  without  such  processes.  The 
commenter  asserted  that  facilities  in  the 
commenter's  State  are  undercapitalised 
relative  to  facilities  in  the  rest  of  the 
country. 

Finally,  some  commenters  believe 
that  the  overestimation  of  FY  1992 
capital  costs  (discussed  above)  stems 
not  from  a  forecast  error  in  the  FY  1992 
capital  cost  per  case  but  from  a  change 
in  the  treatment  of  allowable  interest 
that  was  implemented  in  the  first  capital 
prospective  payment  system  final  rule 
published  on  August  30, 1991.  Thus, 
they  believe  the  overestimation  resulted 
from  a  change  in  the  rules  regarding 
capital  and  that  the  proposed  reduction 
based  on  a  revised  FY  1992  capital  cost 
data  is  not  justified. 

Response:  Since  the  inception  of  the 
capital  prospective  payment  system,  we 
have  based  capital  rates  on  FY  1992  cost 
levels.  We  believe  it  is  appropriate  for 
the  rate  to  reflect  actual  FY  1992  capital 
spending,  even  if  hospitals  had 
modified  capital  spending  behavior 
before  the  current  system  was 
implemented. 

We  agree  that  the  prospective 
payment  system  provides  an  incentive 
for  hospitals  to  modify  their  capital 
spending  behavior,  and  that  it  is  likely 
that  hospitals  have  done  so.  However, 
we  do  not  believe  that  the  magnitude  of 


the  difference  between  the  projection  for 
FY  1992  capital  costs  and  the  latest 
measurement  of  FY  1992  capital  costs 
can  be  completely  explained  by  changes 
in  capital  spending  behavior  caused  by 
the  incentives  of  the  prospective 
payment  system.  First,  most  of  the 
capital  costs  in  FY  1992  would  be 
attributable  to  capital  acquired  before 
FY  1992  that  was  still  being 
depreciated.  Second,  most  capital 
acquired  in  FY  1992  would  have  been 
pkinned  and  committed  prior  to  FY 
1992.  Thus,  only  a  small  proportion  of 
FY  1992  capital  spending  would  have 
been  impacted  by  the  implementation  of 
the  capital  prospective  payment  system. 
Consequently,  the  implementation  of 
the  prospective  payment  system  would 
have  had  little,  if  any,  effect  on  capital 
growth  in  FY  1992.  Moreover,  the 
anticipated  onset  of  the  prospective 
payment  system  for  capital-related  costs 
may  have  encouraged  some  hospitals  to 
limit  spending,  but  we  are  aware  of 
several  situations  in  which  hospitals 
actually  hastened  building  projects  in 
order  to  qualify  for  possible  old  capital 
protections. 

We  recognize  that  CON  processes  may 
well  delay  hospital  building  projects. 
However,  the  commenter  does  not 
explain  why  these  effects  would  have 
been  greater  in  FY  1992  than  in 
previous  years.  Our  data  on  the 
cumulative  percentage  change  in 
capital-related  cost  per  case,  which  we 
presented  in  the  September  1, 1995  final 
rule  (60  FR  45828),  demonstrate  that  the 
growth  of  capital  costs  has  slowed 
considerably  in  recent  years,  from  a 
high  of  19.9  percent  per  year  in  1986  to 
a  low  of  2.9  percent  per  year  in  1992. 
The  most  recent  FY  1992  HCRIS  data 
available  show  that  hospitals'  actual  FY 
1992  capital  costs  per  discharge  are  an 
additional  7.36  percent  lower  than  the 
estimate  on  which  the  capital  Federal 
rate  is  currently  based  (taking  into 
consideration  the  adjustment  mandated 
by  Public  Law  103-66).  We  believe  it  is 
appropriate  for  the  rate  to  reflect  actual 
costs. 

In  designing  the  prospective  payment 
system  for  capital  costs,  we  recognized 
the  unique  position  of  hospitals  in 
States  with  CON  programs  by 
developing  special  rules  with  regard  to 
obligated  capital.  Those  special  rules 
(see  §  412.302(c)(2),  "Lengthy 
certificate-of-need  process")  are 
designed  to  ensure  that  hospitals  in 
States  with  CON  programs  receive 
equitable  treatment  in  terms  of 
recognition  "old  capital  costs." 
Essentially,  this  provision  permits 
certain  obligated  capital  costs  in  CON 
States  to  be  treated  in  the  same  manner 
as  actual  capital  expenditures  in  non- 


CON  States.  We  believe  these  provisions 
adequately  address  the  concerns  of 
hospitals  in  states  with  CON  processes. 

Finally,  we  do  not  agree  that  the 
August  30, 1991  final  rule  implemented 
any  change  in  the  treatment  of  allowable 
interest.  Section  412.302(b)(2)(v),  which 
defines  old  capital  costs  for  purposes  of 
the  prospective  payment  system  for 
capital-related  costs,  states  that 
"Investment  income,  excluding  income 
from  funded  depreciation  accounts,  is 
used  to  reduce  old  capital  interest 
expense  based  on  the  ratio  of  total  old 
capital  interest  expense  to  total 
allowable  interest  expense  in  each  cost 
reporting  period.  "(Emphasis  added.) 
The  commenter  apparently  believes  that 
this  statement  reflects  a  change  in  the 
treatment  of  allowable  interest  because 
§  413.130(g)(2),  which  defines  capital- 
related  interest  expense  net  of 
investment  income  (under  our 
reasonable  cost  reimbursement  rules), 
provides  that  in  determining  the 
proportion  of  investment  income  to  be 
offset,  the  ratio  is  to  be  based  on  capital- 
related  interest  to  total  interest. 
However,  §  413.130(g)  derives  from 
§  413.130(a)(7),  and  §  413.130(a)(7) 
addresses  only  "allowable  interest 
expense"  (that  is,  interest  expense  as 
determined  under  §  413.153),  so  the 
ratio  expressed  in  §  413.130(g)  is 
reasonably  interpreted  to  refer  to  "total 
allowable  interest  expense." 

Comment:  Commenters  also 
addressed  the  possible  adjustment  based 
in  part  on  an  efficiency  analysis.  A  few 
commenters  stated  that  higher  than 
expected  capital  costs  per  case  for  FY 
1992  were  not  the  result  of  inefficient 
use  of  capital  resources,  but  rather  a 
reaction  to  pent-up  demand  in  States 
that  had  restrictive  certificate  of  need 
(CON)  policies.  Another  commenter 
argued  that  no  overexpansion  of  health 
facilities  has  occurred  in  the 
commenter's  State,  because  it  is  highly 
regulated,  and  that  the  average  age  of 
hospitals'  physical  plants  in  the  State  is 
among  the  oldest  in  the  country.  This 
commenter  too  believes  that  it  is 
inappropriate  to  apply  a  rate  reduction 
equally  in  all  States. 

Some  commenters  agreed  with  our 
statement  that  economic  theory  would 
suggest  incentives  for  the  overuse  of 
capital  during  a  period  in  which  capital 
was  paid  on  a  cost  basis  while  operating 
costs  were  paid  on  the  basis  of  a 
prospective  rate.  However,  the 
commenters  contended  that  economic 
theory  would  also  suggest  that,  if 
hospitals  over  purchased  capital,  they 
conversely  had  to  under  employ 
operating  inputs.  Thus,  the  commenters 
believe  that  reductions  to  the  capital 
Federal  rate  to  account  for  the 
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inefficient  ove^se  of  capital  should  be 
matched  by  increases  in  the  operating 
rates  to  account  for  inefficient 
underutilizatiQn  of  operating  inputs. 

Finally,  onejcommenter  suggested 
that  we  obtain!  an  independent 
evaluation  of  HCFA's  capital  model  and 
the  factors  that  account  for  the  known 
increase  in  costs  per  case,  such  as  the 
inflation  in  capital  input  prices,  quahty 
enhancing  intensity  increases,  and  real 
case-mix  growth,  as  well  as  the  feictors 
that  may  be  responsible  for  the 
unexplained  growth  in  capital  costs  per 
case. 

Response:  Ajs  noted  in  our  September 
1, 1995  final  rule  in  response  to  a 
similar  comment  (60  FR  45829),  we 
agree  that  the  conjunction  of  rate-based 
payment  for  operating  costs  and  cost- 
based  payment  for  capital  costs 
encouraged  hospitals  to  substitute 
capital  inputs  for  labor  and  other 
operating  inputs.  However,  we  do  not 
agree  that  an  iheffidently  high  level  of 
capital  inputs  under  those  conditions 
necessarily  implies  an  inefficiently  low 
level  of  operating  inputs.  Rather,  the 
conjunction  of  rate-based  payment  for 
operating  cost$  and  cost-based  payment 
for  capital  could  also  lead  to  the 
substitution  of  inefficient  capital  inputs 
for  inefficient  pperating  inputs.  Indeed, 
oiu"  previous  analysis  of  efficient 
operating  costs  for  hospitals  during  FY 
1985  through  FY  1991  (57  FR  40014) 
indicates  that  operating  prospective 
payments  during  that  period  were 
sufficient  for  me  efficient  and  cost- 
effective  delivery  of  quality  care.  In 
conjunction  wdth  the  analysis  of  capital 
spending  durihg  FY  1985  to  FY  1992, 
these  results  suggest  that  hospitals  may 
indeed  have  responded  to  the  existing 
incentives  by  substituting  an 
inefficiently  high  level  of  capital  inputs 
for  inefficient  operating  inputs.  Under 
these  circumstances,  it  would  not  be 
appropriate  toi  increase  operating  rates 
in  conjunction  with  a  decrease  in 
capital  rates,  decreased  capital  rates, 
along  with  th0  existing  level  of 
operating  rate$,  would  provide  the 
appropriate  incentives  for  hospitals  to 
achieve  efficient  levels  of  both  capital 
and  operatinglinputs. 

As  we  stated  in  our  September  1, 1995 
final  rule  in  response  to  a  similar 
comment  (60  FR  45828),  our  analysis 
suggests  a  sigQificant  measure  of 
inefficiency  \A  capital  costs,  and  was 
based  on  national  figures.  Therefore, 
since  we  are  ^aluating  an  efficiency 
adjustment  injthe  national  Federal  rate, 
our  analysis  does  not  consider  regional 
differences,  sach  as  the  existence  of 
CON  requirertents  in  some  States.  The 
national  Federal  rate  is  based  on  an 
average:  thus,  we  recognize  that  some 


States  will  have  higher  costs  than  the 
average  and  other  States  will  have  lower 
costs.  We  note,  however,  that  although 
we  did  not  make  adjustments  for  CON 
poUcies  for  piuposes  of  this  particular 
analysis,  §  412.302(c)(2)  does  provide 
for  differential  treatment  of  hospitals  in 
CON  States  in  terms  of  the  recognition 
of  obUgated  capital  (as  discussed  in 
more  detail  above). 

In  response  to  the  commenter's 
suggestion  that  a  group  of  independent 
ecenomists  should  evaluate  the  capital 
model  and  our  theory  about  the  possible 
cause  of  the  imexplained  growth  in 
capital  costs  per  case,  we  note  that 
ProPAC  has  also  analyzed  the  current 
capital  rate  and  has  discussed  possible 
reductions  to  the  capital  rate,  implicitly 
endorsing  a  reduction  to  the  capital  rate 
in  the  order  of  magnitude  that  we 
discussed  in  the  proposed  rule. 

Comment:  A  niunber  of  commenters 
contended  that  the  reductions  discussed 
in  the  proposed  rule  would  jeopardize 
the  ability  of  many  hospitals  to  meet 
ciurent  obligations  and  reduce  their 
ability  to  meet  future  capital  needs. 

Response:  Our  data  indicate  that  there 
is  ample  room  to  cut  the  capital  rate 
without  a  major  adverse  affect  on 
facilities  in  any  region.  Before  the 
implementation  of  the  prospective 
payment  system  for  capital-related 
costs,  facilities  were  paid  only  85 
percent  of  their  capital  costs.  In  the 
proposed  rule,  we  estimated  that 
payments  would  exceed  capital  costs  by 
9.6  percent  in  FY  1996  (61  FR  27479). 
We  now  estimate  that  capital  payments 
will  exceed  capital  costs  by  8.8  percent 
in  FY  1996  and  7.5  percent  in  FY  1997. 

C.  Possible  Adjustment  to  Capital 
Prospective  Payment  System  hdinimum 
Payment  Levels 

Section  412.348(b)  of  the  regulations 
provides  that,  during  the  capital 
prospective  payment  system  transition 
period,  a  hospital  may  receive  an 
additional  payment  under  an  exceptions 
process  if  its  total  inpatient  capital- 
related  payments  under  its  payment 
methodology  (that  is,  fully  prospective 
or  hold-harmless)  are  less  than  a 
minimum  percentage  of  its  allowable 
Medicare  inpatient  capital-related  costs. 
The  minimum  payment  levels  are 
established  by  class  of  hospitals  under 
§  412.348(c).  The  minimum  payment 
levels  for  portions  of  cost  reporting 
periods  occurring  in  FY  1996  are: 

•  Sole  community  hospitals  (located 
in  either  an  urban  or  rural  area),  90 
percent; 

•  Urban  hospitals  with  at  least  100 
beds  and  a  disproportionate  share 
patient  percentage  of  at  least  20.2 
percent  and  urban  hospitals  with  at 


least  100  beds  that  qualify  for 
disproportionate  share  payments  under 
§  412.106(c)(2),  80  percent;  and, 

•  All  other  hospitals,  70  percent. 

Under  §  412.348(d),  the  amount  of  the 
exceptions  payment  is  determined  by 
comparing  the  ciunulative  payments 
made  to  the  hospital  under  the  capital 
prospective  payment  system  to  the 
ciunulative  minimum  payment  levels 
applicable  to  the  hospital  for  each  cost 
reporting  period  subject  to  that  system. 
Any  amoimt  by  which  the  hospital's 
cumulative  payments  for  previous  cost 
reporting  periods  exceed  its  ciunulative 
minimum  payment  is  deducted  from  the 
additional  payment  that  would 
otherwise  be  payable  for  a  cost  reporting 
period. 

Section  412.348(h)  further  provides 
that  total  estimated  exceptions 
payments  under  the  exceptions  process 
may  not  exceed  10  percent  of  the  total 
estimated  capital  prosjjective  payments 
(exclusive  of  hold-harmless  payments 
for  old  capital)  for  the  same  fiscal  year. 
In  the  final  rule  implementing  the 
prospective  payment  system  for  capital- 
related  costs  we  stated  that  the 
minimum  payment  levels  in  subsequent 
transition  years  would  be  revised,  if 
necessary,  to  keep  the  projected 
percentage  of  payments  under  the 
exceptions  process  at  no  more  than  10 
percent  of  capital  prospective  payments. 

In  section  m  of  the  addendum  to  the 
proposed  rule  (61  FR  27499),  we 
discussed  the  factors  and  adjustments 
used  to  develop  the  FY  1997  Federal 
and  hospital-specific  rates.  In  particular, 
we  discussed  die  FY  1997  exceptions 
payment  reduction  factor.  This  factor 
adjusts  the  annual  payment  rates  for  the 
estimated  percentage  of  additional 
payments  for  exceptions  in  FY  1997.  In 
the  proposed  rule,  we  estimated  that 
exceptions  would  equal  6.07  percent  of 
aggregate  payments  based  on  the 
Federal  rate  and  the  hospital-specific 
rate.  We  indicated  that  it  might  be 
necessary  to  implement  adjustments  to 
the  minimum  payment  levels  in  the 
final  rule  and  that  it  will  almost 
certainly  be  necessary  to  adjust  the 
minimum  payment  levels  for  FY  1998. 
We  therefore  provided  public 
notification  that  adjustments  to  the 
minimum  payment  levels  were 
imminent,  discussed  our  ideas  on  the 
most  appropriate  method  for  adjusting 
the  minimum  payment  levels,  and 
solicited  public  comment. 

We  stated  that,  when  it  does  become 
necessary  to  adjust  the  minimum 
payment  levels,  we  intended  to  adjust 
each  of  the  existing  levels  (that  is,  90 
percent  for  sole  community  hospitals, 
80  percent  for  large  urban  DSH 
hospitals,  and  70  percent  for  all  other 
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hospitals)  by  5  percentage  point 
increments  until  estimated  exceptions 
payments  are  within  the  10  percent 
limit. 

Current  estimates  indicate  that  we 
will  not  reach  the  10  percent  exception 
limit  in  FY  1997.  Therefore,  we  are  not 
making  adjustments  to  the  minimum 
payment  levels  at  this  time;  the 
minimum  payment  levels  for  exception 
payments  will  remain  at  the  current 
levels. 

We  received  several  comments 
regarding  the  necessity  and 
methodology  of  adjustments  to  the 
minimum  payment  levels. 

Comment:  Some  commenters  objected 
to  the  proposed  method  for  handling 
necessary  reductions  to  the  minimum 
payment  levels.  One  commenter 
suggested  that  we  develop  a  more 
sophisticated  methodology  that  would 
allow  more  refined  adjustment  of  the 
minimum  payment  levels.  Another 
commenter  suggested  a  1  or  2  percent 
reduction  increment,  rather  than  the 
proposed  5  percent  increment. 

Response:  As  stated  above,  in  this 
final  rule  the  minimum  payment  levels 
for  exception  payments  will  remain  at 
the  current  levels,  since  our  current 
forecasts  indicate  that  we  will  not  reach 
the  10  percent  limit  in  FY  1997.  All 
comments  received  on  this  issue  will  be 
taken  under  advisement  and  considered 
at  such  time  as  it  becomes  necessary  to 
make  such  an  adjustment. 

Comment:  Some  commenters  believe 
that  HCFA's  capital  acquisition  model 
(see  appendix  B  to  this  final  rule  for  a 
detailed  discussion)  projects  excessive 
growth  in  exception  payments.  These 
commenters  objected  to  any  reduction 
in  the  capital  minimum  payment  levels 
based  on  projected  rapid  growth  in 
exceptions  and  requested  further 
explanation.  The  commenters  further 
stated  that  they  could  not  understand 
why  exception  payments  would  be  so 
large  when  average  payments  exceed 
costs. 

Response:  Since  payments  under  the 
capital  prospective  payment  system  are 
based  on  averages,  not  on  an  individual 
hospital's  costs,  some  hospitals  may 
receive  payments  exceeding  their  costs, 
while  other  hospitals  may  receive 
payments  less  than  their  costs.  Even  if 
aggregate  payments  exceed  aggregate 
costs,  some  hospitals  may  have  costs  so 
much  higher  than  payments  that  they 
qualify  for  large  exceptions  payments. 
It  is  these  large  exceptions  payments 
that  are  driving  the  aggregate  exception 
payments  toward  the  10  percent  ceiUng 
on  exception  payments;  We  have 
reviewed  the  cost  reports  for  the  first  3 
years  under  the  capital  prospective 
payment  system.  The  number  of 


hospitals  receiving  exceptions  payments 
and  the  aggregate  amount  paid  for 
exceptions  have  increased  each  year. 
We  expect  this  trend  to  continue 
throughout  the  transition  period,  as 
some  hospitals'  payments  deviate  even 
more  from  their  actual  costs.  Our  model 
is  consistent  with  these  findings.  The 
model  projects,  as  expected,  that 
exceptions  payments  will  continue  to 
grow. 

"Low  cost"  hospitals  are  paid  a  blend 
of  their  hospital-specific  rate,  and  a 
higher  Federal  rate.  "High  cost" 
hospitals  are  paid  85  percent  of  their  old 
capital  plus  their  ratio  of  new  capital  to 
total  capital  applied  to  the  Federal  rate. 
In  both  cases,  the  capital  the  hospitals 
had  at  the  time  the  capital  prospective 
payment  system  was  implemented  is 
addressed  by  the  standard  payments. 

Capital  prospective  payment  rates  for 
FY  1992  were  designed  to  adequately 
address  capital  costs  that  existed  at  the 
time  the  prospective  payment  system 
began.  Since  then,  hospitals  have 
acquired  additional  capital,  with  some 
hospitals  acquiring  more  than  others. 
With  each  passing  year,  more  additional 
capital  is  acomiulated.  In  some  cases, 
this  additional  capital  is  large,  and  the 
affected  hospitals'  capital  costs  greatly 
exceed  their  standard  payments. 
Exceptions  payments  mitigate  the 
financial  impact  on  these  hospitals. 

High  cost  hospitals  are  more  likely  to 
qualify  for  exceptions  payments.  Their 
old  capital  costs  are  encompassed  in  the 
hold  harmless  payments,  while  their 
new  capital  costs  are  reimbursed  at  a 
fraction  of  the  Federal  rate.  If  their  new 
capital  costs  are  high,  these  high  cost 
hospitals  will  need  the  full  benefit  of 
the  exceptions  process.  Since  high  cost 
hospitals  will  acquire  more  additional 
capital  overtime,  more  hospitals  will 
qualify  for  exceptions  payments.  In  fact, 
high  cost  hospitals  showed  rapid  growth 
in  exceptions  in  the  first  three  years 
under  the  capital  prospective  payment 
system.  We  expect  this  rapid  growth  to 
continue. 

Comment:  Regarding  minimum 
payment  levels,  one  commenter 
suggested  we  reconcile  exceptions 
payments  retrospectively  and  recoup 
any  overpayments  on  a  pro  rata  basis  by 
reducing  future  payments  to  hospitals. 
The  commenter  recommends  reductions 
in  subsequent  Medicare  payments  to 
hospitals. 

Response:  Section  412.348(d)  states 
that  "Total  estimated  payments  under 
the  exceptions  process  may  not  exceed 
10  percent  of  the  total  estimated  capital 
prospective  payments  (exclusive  of 
hold-harmless  payments  for  old  capital] 
for  the  same  fiscal  year."  (Emphasis 
added.)  We  believe  reconciling  actual 


exceptions  payments  with  estimated 
exceptions  payments  on  a  retroactive 
basis  would  fundamentally  undermine 
the  prospectivity  of  the  system. 
Moreover,  recouping  "overpayments" 
on  a  retroactive  basis  may  be  potentially 
unfair  to  individual  hospitals.  An 
individual  hospital  that  qualifies  for  an 
exception  payment  in  one  year  may  not 
also  qualify  for  an  exception  in  the  later 
year  in  which  a  "retroactive"  exception 
payment  is  to  be  made.  Hospitals  would 
not  be  able  to  predict  the  effects  of 
retroactive  adjustments  to  supposedly 
prospective  payment  rates. 

Vn.  Changes  for  Hospitals  and  Units 
Excluded  From  the  Prospective 
Payment  Systems 

Application  of  Ceiling  in  Calculating 
Payment  for  Hospital  Inpatient 
Operating  Costs  (§413.40  (d)  and  (g)) 

Section  1886(b)(1)(B)  of  the  Act 
provides  for  an  additional  payment  to  a 
hospital  excluded  frt)m  the  prospective 
payment  system  when  the  hospital's 
reasonable  operating  costs  exceed  its 
target  amount.  The  additional  payment 
is  based  on  the  lesser  of  50  percent  of 
the  amount  by  which  the  operating  costs 
exceed  the  target  amount,  or  10  percent 
of  the  target  amount.  The  Medicare 
statute  further  provides  that  this 
comparison  is  made  "after  any 
exceptions  or  adjustments  are  made  to 
such  target  amount  for  any  cost 
reporting  period."  The  regulations,  at  42 
CFR  §  413.40(d)(3),  state  that  the  total 
payment  to  the  hospital  for  inpatient 
operating  costs  (including  the  additional 
payment  described  above)  is  based  on 
the  lesser  of  the  following:  the  ceiling 
(target  amount  multiplied  by  the 
number  of  Medicare  discharges)  plus  50 
percent  of  the  allowable  net  inpatient 
operating  costs  in  excess  of  the  ceiling, 
or  1 10  percent  of  the  ceiling.  However, 
the  regulations  do  not  explicitly  include 
the  additional  statutory  requirement 
regarding  the  effect  of  exceptions  or 
adjustments. 

As  discussed  in  the  proposed  rule  (61 
FR  27481),  we  understand  that  there  are 
questions  about  the  calculation  of  the 
additional  payment  under  the 
regulations,  which  require  comparison 
of  two  amounts:  the  "ceiling"  plus  50 
percent  of  the  difference  between 
allowable  costs  and  the  ceiling,  and  110 
percent  of  the  "ceiling."  Specifically, 
where  a  hospital  has  received  an 
adjustment  to  the  target  amount  under 
§  413.40(g),  there  has  been  confusion  as 
to  whether  the  "ceiling"  used  for 
purposes  of  calculating  the  additional 
payment  under  §413. 40(d)  is  the 
unadjusted  ceiling  (the  amount 
determined  without  consideration  of 
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any  adjustments  granted  to  the  hospital) 
or  the  adjusted  ceiling. 

To  address  any  confusion  about  these 
issues,  we  proposed  to  revise 
§413.40(d)(a)  to  indicate  specifically 
that  calculation  of  payments  for  hospital 
inpatient  optrating  costs  under  that 
provision  reflects  the  adjusted  ceiling 
amount  (the  amount  determined  after  an 
adjustment  i^ider  §  413.40(g)).  This 
would  apply  to  all  adjustments, 
including  adjustments  based  on  a  longer 
average  leng^  of  stay  in  the  hospital's 
rate  year  as  dompared  to  the  base  year 
and  adjustments  for  increased  routine 
services. 

We  received  only  two  comments  on 
this  proposal .  Both  commenters 
supported  the  proposal,  and  we  will 
adopt  as  finql  the  proposed  changes  to 
the  regulaUohs  at  §  413.40(d)(3). 

Vm.  PtoPAC  Recommendations 

As  required  by  law,  we  reviewed  the 
March  1, 19^  report  submitted  by 
ProPAC  to  Congress  and  gave  its 
recommendations  careful  consideration 
in  conjunction  with  the  proposals  set 
forth  in  the  proposed  rule.  We  also 
responded  to  the  individual 
recommendations  in  the  proposed  rule 
(61  PR  2748^).  The  comments  we 
received  on  <he  treatment  of  the  ProPAC 
recommendations  are  set  forth  below 
along  with  our  responses  to  those 
comments,  however,  if  we  received  no 
comments  mom  the  public  concerning  a 
ProPAC  reccinmendation,  we  have  not 
repeated  the  recommendation  and 
response  in  the  discussion  below.  The 
update  factors  for  inpatient  operating 
costs  and  th^  update  factor  for  hospitals 
excluded  from  the  prospective  payment 
system  and  distinct-part  units  (ProPAC 
recommend4tions  10  and  12, 
respectively)  are  discussed  in  Appendix 
E  to  this  final  rule.  Capital  payment 
rates  (recommendation  11)  are 
discussed  in]  section  VI  of  this  final  rule. 
Disproportidnate  share  hospitals 
(recommenclations  17  and  18)  are 
discussed  im  section  V  of  this  final  rule. 
The  remaining  recommendations  on 
which  we  received  comments  are 
discussed  b^low. 

A.  Discharges  From  Hospitals  to  Other 
Facilities  (Recommendation  19) 

Recommendation:  Medicare  payments 
should  be  modified  to  account  for  the 
shift  in  services  from  acute  to  postacute 
settings.  Broadening  the  definition  of 
transfer  cases,  however,  is  not  an- 
appropriate  approach. 

Response  in  the  Proposed  Rule:  In 
both  the  September  1, 1994  and 


September  1 


expressed  oi  ir  concern  that  the  current 


trend  of  dec 


1995  final  rules,  we 


ining  average  lengths  of 


stay  as  hospitals  discharge  Medicare 
patients  into  alternative  health  care 
settings  (other  than  acute  care 
prospective  payment  hospitals)  in  less 
time  may  result  in  a  misalignment  of 
payments  and  costs  under  our  existing 
payment  systems  (59  FR  45362;  60  FR 
29221).  In  particular,  we  expressed 
concern  over  the  potential  for  hospitals 
paid  imder  the  prospective  payment 
system  to  shift  costs  (for  which  they  are 
compensated  through  the  DRG 
payments)  to  alternative  settings,  which 
are  in  turn  paid  on  a  cost  basis. 
Although  we  solicited  comments  on 
possible  solutions  to  this  problem,  we 
did  not  propose  any  change  in  policy. 

The  President's  FY  1997  budget 
includes  a  proposal  to  redefine 
discharges  from  acute  care  hospitals  to 
excluded  hospitals  and  units  and  skilled 
nursing  facilities  as  transfers  for 
payment  purposes.  Currently,  for  cases 
transferred  firom  one  acute  care  hospital 
paid  under  the  prospective  payment 
system  to  another  like  hospital,  the 
sending  hospital  is  paid  a  per  diem  rate 
instead  of  the  full  DRG  amount.  For 
cases  transferred  to  an  excluded 
hospital  or  unit  or  to  a  skilled  nursing 
facility  (as  well  as  cases  discharged 
home  or  home  with  home  health  care), 
hospitals  receive  the  full  DRG  payment 
amount,  regardless  of  the  length  of  stay 
in  the  hospital.  Under  the  per  diem 
transfer  payment  methodology, 
hospitals  receive  a  per  diem  amoimt 
(doubled  for  the  first  day  of  the  stay) 
until  the  full  DRG  amount  is  reached. 
Therefore,  under  the  President's  budget 
proposal,  hospitals  transferring  patients 
to  excluded  facilities  or  skilled  nursing 
facilities  prior  to  the  geometric  mean 
length  of  stay  for  the  DRG,  minus  one 
day  (to  account  for  the  double  per  diem 
on  the  first  day),  would  receive  less  than 
the  full  DRG  amount  for  that  case. 

The  basis  for  ProPAC's  opposition  to 
this  proposal  is  that  it  "*  *  *  thinks 
this  policy  would  discourage  the  use  of 
postacute  providers.  Moreover,  it  could 
result  in  longer  inpatient  stays,  which 
may  not  be  desirable  or  cost  effective  in 
the  long  nm."  We  acknowledge  that  the 
change  in  the  definition  of  a  transfer  is 
not  the  ultimate  solution  to  this  health 
care  trend.  In  response  to  immediate 
concerns  about  overpaying  hospitals  for 
the  reduced  services  they  are  providing 
and  the  rate  of  increase  in  expenditures 
for  postacute  care  services,  however,  we 
believe  this  is  an  appropriate  interim 
measvue  while  we  continue  to  explore 
long-term  policy  alternatives  that  will 
better  integrate  our  payment  systems  for 
care  provided  to  Medicare  beneficiaries 
across  the  acute  and  postacute  care 
settings. 


Comment:  We  received  several 
comments  on  this  response.  ProPAC 
repeated  its  concern  that  redefining 
transfers  may  not  be  the  right  approach, 
indicating  that  "(m)ore  needs  to  be 
known  about  the  relationships  among 
these  services  before  implementing  a 
policy  that  assumes  that  hospitals  are 
being  overpaid  for  cases  who  use  post- 
acute  care."  Two  other  conunenters 
expressed  their  objections  to  the 
redefinition  of  transfers  bom  acute  care 
hospitals.  Generally,  both  of  these 
commenters  agreed  with  ProPAC's 
assessment  that  this  would  lead  to 
longer  inpatient  stays  and  discourage 
the  use  of  postacute  care.  Also,  both 
commenters  objected  to  ProPAC's 
suggestion  that  HCFA  bundle  acute  and 
postacute  care  payments.  Finally,  one 
commenter  recommended  that  "the  total 
Medicare  funding  for  hospitals  be 
reduced  to  recognize  the  shift  of  patient 
days  away  from  the  hospital  setting." 

Response:  We  agree  with  ProPAC  that 
a  better  understanding  of  this 
phenomenon  is  needed,  and  we  are  well 
aware  of  the  improved  efficiency  claims 
made  by  those  who  advocate  even 
greater  use  of  postacute  care.  However, 
while  we  continue  to  explore  potential 
refinements  to  reflect  the  shift  in 
services  from  acute  to  postacute 
settings,  we  believe  it  is  appropriate  to 
concurrently  explore  interim  measures 
for  responding  to  the  undisputed  trends 
showing  continuing  declining  lengths  of 
hospital  inpatient  stays  and  increasing 
postacute  care  utilization,  particularly 
for  certain  DRGs.  The  present  overlaps 
between  our  acute  and  postacute 
payment  methodologies  demand 
immediate  attention,  given  our 
responsibility  for  preserving  the 
Medicare  Trust  Fund. 

We  also  understand  the  commenters' 
concerns  about  the  transfer  redefinition. 
In  evaluating  any  such  interim  measures 
two  fundamental  questions  need  to  be 
answered:  Will  this  approach  protect 
beneficiaries'  access  to  quality,  effective 
health  care  and  will  it  adequately 
compensate  the  providers  of  that  care 
for  their  costs?  To  the  extent  that 
increasing  utilization  of  postacute  care 
allows  hospitals  to  release  patients 
earlier,  redefining  transfers  would  better 
match  payments  with  costs,  as  well  as 
eliminate  some  of  the  potential 
incentive  for  premature  discharges. 

With  regard  to  the  comments  we 
received  about  ProPAC's  suggestion  that 
bundling  might  be  a  potential 
alternative,  we  intend  to  continue  to 
evaluate  all  potential  payment 
approaches.  For  example,  implementing 
an  offset  to  the  hospital  inpatient 
standardized  amounts  to  reflect  cost 
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shifting  is  another  approach  under' 
examination. 

B.  Prospective  Payment  for  Postacute 
Care  (Recommendation  20) 

Recommendation:  Prospective 
payment  systems  should  be 
implemented  for  all  postacute  services. 
The  payment  method  for  each  service 
should  be  consistent  across  delivery 
sites.  The  Secretary  should  explore 
methods  to  control  volume  of  postacute 
service  use,  such  as  bundling  services 
for  a  single  payment. 

Response  in  the  Proposed  Rule:  We 
agree  that  HCFA  should  develop 
prospective  payment  systems  for  all 
postacute  services,  and  we  have  made 
significant  progress  in  this  area.  As  we 
discuss  in  our  responses  to 
Recommendations  22  and  23,  we  have 
developed  detailed  implementation 
plans  for  interim  prospective  payment 
systems  for  skilled  nursing  facilities 
(SNFs)  and  home  health  agencies 
(HHAs)  that  do  not  require  patient 
classification  systems.  Execution  of 
these  plans  will,  of  course,  require 
legislative  action. 

Beyond  our  interim  plan,  we  have 
developed  a  strategy  for  developing  a 
full-fledged  prospective  payment  system 
for  SNFs.  In  the  absence  of  legislation, 
we  have  been  pursuing  data  that  could 
be  used  to  support  a  case-mix 
prospective  payment  system  through 
our  Multi-State  Case  Mix  E)emonstration 
Project.  This  demonstration  project, 
now  in  its  operational  phase,  is 
collecting  data  on  patient  case  mix 
using  a  modified  version  of  the 
minimum  data  set,  the  assessment  tool 
SNFs  use  in  developing  patient  care 
plans.  Through  the  course  of  the 
demonstration,  we  hope  to  gather  data 
on  the  full  range  of  SNF  resources 
needed  for  each  resource  utilization 
group.  We  are  proceeding  to  require  by 
regulation  that  all  facilities  provide 
resident  assessment  data.  Consolidated 
billing  of  SNF  services  (that  is,  requiring 
SNFs  to  bill  for  all  services  furnished  to 
their  patients)  and  uniform  coding  of 
SNF  services  are  also  prerequisites  for  a 
SNF  prospective  payment  system. 
Consolidated  billing  and  uniform 
coding  are  needed  to  determine  the 
appropriate  payment  for  the  ancillary 
services  component  of  SNF  services  and 
to  provide  useful  data  on  the  range  of 
services  SNFs  furnish. 

We  have  also  been  working  on  a 
strategy  to  develop  a  full-fledged 
prospective  payment  system  for  HHAs. 
We  have  funded  a  project  to  develop 
outcome  measures  for  home  care  that 
can  be  used  for  an  outcome-based 
quality  improvement  system>  These 
measures  will  be  based  largely  on  a  core 


standard  assessment  data  set  that 
includes  items  measuring 
sododemographic,  environmental, 
support  system,  health  status,  functional 
status,  and  health  service  utilization 
characteristics  of  patients.  Many  of  the 
data  items  included  in  the  core  standard 
assessment  data  set  are  not  only 
essential  for  assessing  patient  outcomes 
but  are  also  critical  for  designing  an 
adequate  case-mix  system  for  payment 
purposes.  To  test  and  refine  Medicare's 
approach  to  outcome  based  quality 
improvement  for  home  health  care, 
HCTA  is  currently  sponsoring  the 
Medicare  Quality  Assurance  and 
Improvement  Demonstration,  which 
uses  this  instrument.  We  plan  to  publish 
regulations  identifying  the  required  data 
elements  and  addressing  the  collection 
of  information  firom  the  core  standard 
assessment  data  set.  We  also  plan  to 
sponsor  additional  research  that  would 
lead  to  an  appropriate  case  mix  adjuster 
that  can  be  used  in  a  national 
prospective  payment  system. 

In  addition  to  the  developmental 
work  imderway  on  SNF  and  HHA 
prospective  payment  systems,  we  have 
begun  work  on  the  preliminary  steps 
necessary  for  the  development  of  a 
prospective  payment  system  for  hospital 
inpatient  rehabilitation  services.  The 
biggest  obstacle  we  have  faced  in  this 
effort  is  the  lack  of  appropriate  patient 
classification  systems  for  the  types  of 
patients  treated  by  rehabilitation 
hospitals.  We  have  recently  contracted 
with  the  Rand  Corporation  to  evaluate  a 
rehabilitation  coding  system  known  as 
the  Fimctional  Independence  Measure 
(FIM),  which  is  a  scoring  system  that 
measures  the  degree  of  fimctional 
independence  of  rehabilitation  patients. 
These  researchers  will  also  evaluate  the 
patient  classification  system  known  as 
function  related  groups  (FRGs),  which 
are  based  on  the  FIM,  as  a  possible  basis 
for  a  Medicare  prospective  payment 
system  for  rehabilitation  services.  If  the 
research  confirms  functional  status 
measures  can  be  used  to  develop  an 
appropriate  patient  classification 
system,  we  will  begin  the  additional 
work  necessary  to  put  a  prospective 
payment  system  into  place.  This  would 
require  collecting  patient  assessment 
data  from  Medicare  rehabilitation 
hospitals  and  units  and  developing  all 
the  necessary  components  of  the  new 
payment  system.  It  will  take  at  least  3 
years  to  design  and  implement  such  a 
system.  To  facilitate  implementation, 
we  are  considering  initiating  collection 
of  patient  assessment  data  in  advance  of 
legislation  establishing  a  prospective 
payment  system.  We  will  be  seeking 
public  input  on  whether  to  proceed 


with  a  requirement  for  patient 
assessment  data  in  the  absence  of 
legislation  and  what  data  elements 
should  be  included  in  a  core  data  set 
that  could  be  used  not  only  as  the  basis 
for  a  patient  classification  system  but 
also  to  assess  outcomes. 

We  recognize  that  there  are 
advantages  to  a  coordinated  approach  in 
developing  prospective  payment 
systems  for  postacute  services  and  we 
will  be  evaluating  how  to  make  them  as 
consistent  as  possible.  We  also 
recognize  that  the  demand  for 
implementation  of  prospective  payment 
systems  for  postacute  services  is 
sufficiently  immediate  so  that  there  may 
not  be  time  for  the  broad  study,  data 
collection,  and  research  needed  to 
develop  a  "unified"  system  using 
similar  resource  grouping  principles. 
Most  of  the  current  legislative 
proposals,  including  the 
Administration's  proposals,  would 
require  implementation  dates  within  the 
next  several  years.  It  may  not  be  feasible 
to  develop  a  "unified"  system  within 
the  time  fi-ames  contemplated  by  the 
current  legislative  proposals.  Trade-offe 
may  be  required  between  continuation 
of  the  interim  payment  systems  versus 
the  prospective  payment  systems  on  one 
hand,  and  the  separate  versus  "unified" 
prospective  payment  systems  on  the 
other  hand. 

Comment:  One  commenter  strongly 
supported  adoption  of  a  prospective 
payment  system  for  inpatient 
rehabilitation  and  believes  that  the 
RAND  research  project  will  likely 
produce  such  a  system.  The  commenter 
noted  that  we  are  considering  initiating 
the  collection  of  patient  assessment  data 
in  advance  of  legislation  establishing  a 
prospective  payment  system  and  urged  ■ 
us  to  begin  collecting  the  data  at  the 
earliest  possible  date.  The  commenter 
believes  that  imposition  of  a  reporting 
requirement  based  on  the  FIM  should 
not  be  a  great  burden  on  the  industry 
since  rehabilitation  hospitals  and  units 
are  already  using  the  FIM  or  similar 
patient  evaluation  measures. 
Systematizing  collection  of  such  data 
would  expedite  introduction  of  c 
prospective  payment  system  based  on 
FRGs  and  would  considerably  reduce 
the  3-year  minimum  implementation 
period  suggested  in  HCFA's  response  in 
the  proposed  rule.  The  commenter  also 
urged,  as  a  means  toward  developing  a 
payment  system  that  is  consistent  across 
payment  sites  based  on  patient 
characteristics,  that  HCFA  expand  the 
RAND  research  project  to  determine  the 
feasibility  of  using  an  FRG-based 
payment  system  for  rehabilitation 
patients  in  skilled  nursing  facilities. 
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Response:  ^ince  the  collection  of 
patient  assessment  data  in  advance  of 
legislation  esteblishing  a  prospective 
payment  system  would  expedite 
implementation  of  the  system,  we  are 
exploring  whither  we  can  initiate  the 
collection  of  data  firom  rehabilitation 
facilities  without  legislative  action.  Our 
estimate  of  3  years  to  design  and 
implement  a  Payment  system  includes 
beginning  dam  collection  at  the  earliest 
possible  time  land  continuing  the 
collection  ovar  a  period  sufficient  to 
ensure  the  validity  and  stability  of  the 
components  df  a  payment  system,  such 
as  payment  r^es,  relative  weights  of 
patient  group*,  outlier  payments,  and 
facility  payment  adjustments,  in 
addition  to  ei^suring  the  validity  of 
coding  withiii  and  across  hospitals. 

We  agree  with  the  commenter  that,  as 
a  step  towardjdeveloping  a  payment 
system  that  inconsistent  across  delivery 
sites,  it  woula  be  desirable  to  explore 
the  usefulness  of  FRCs  in  a  payment 
system  for  rehabilitation  services  in 
skilled  nursing  facilities.  We  will, 
therefore,  evaluate  our  ability  to  expand 
the  RAND  project  given  the  limits  of 
available  resciurces.  We  note  that  we  are 
also  engaged  in  research  on  other  case- 
mix  measures  for  SNF  and  home  health 
services  and  We  will  investigate  the 
suitability  of  jhese  measures  for 
rehabilitation  hospital  services. 

C.  Case-Mix  Measures  for  Postacute 
Services  (Recpmmendation  21) 

Recomwentiation:  Reliable  case-mix 
measurement  is  important  in 
prospective  payment  systems  to  accoimt 
for  resource  i^se  and  to  analyze 
treatment  patterns  and  costs  across  sites. 
The  Secretary  should  coordinate  case- 
mix  research  across  postacute  care 
settings,  using  consistent  methods  for 
measuring  paient  acuity  and  resource 
use. 

Response  ip  the  Proposed  Rule:  We 
are  attempting  to  coordinate  oiu*  work 
on  case-mix  Adjustment  for  home  health 
care,  long-tertn  and  SNF  care,  and 
rehabilitativa  services.  To  develop  a 
case-mix  adjustment  system  for  SNF 
care,  time  studies  were  conducted  in 
order  to  meagre  resource  utilization. 
Similarly,  as  noted  above  in  response  to 
Recommendation  20.  we  have  funded  a 
new  home  health  case-mix  study. 

In  additior^,  in  the  case-mix  work  to 
date  for  both  jhome  health  care  and  SNF 
care,  dependence  in  activities  of  daily 
living  is  the  biggest  predictor  of 
resource  utilization.  Some  of  the  other 
predictors  differ  across  SNF  care  and 
home  health  pare  due  to  differences  in 
the  treatment  settings  and  the 
availability  of  information  for  a 
classification  system. 


As  also  noted  in  the  preceding 
response,  researchers  at  the  University 
of  Pennsylvania  have  developed  a 
classification  system  based  on  FIMs 
called  Function  Related  Groups  (FIM- 
FRGs).  This  system  appears  promising 
for  use  in  a  case-mix  adjusted 
prospective  payment  system  for 
rehabilitation  and  long-term  care 
facilities,  and  we  are  working  with  the 
Rand  Corporation  on  a  research  project 
to  evaluate  the  suitability  of  FIM-FRGs 
for  this  purpose. 

We  agree  that  a  compatible  cross- 
provider  measure  of  resource  use  would 
be  the  best  multiplier  in  any  universal 
postacute  system.  We  also  believe  that 
such  measures  do  not  now  exist  and  to 
produce  them  would  require  the 
program  to  incur  significant  costs  and 
impose  significant  data  reporting  and 
collection  requirements  on  providers. 
We  would  prefer  to  obtain  explicit 
legislative  direction  before  we  inciu- 
these  costs  and  impose  these  biu'dens. 
Even  so,  we  believe  several  years  would 
be  required  to  gather  the  data  and 
develop  the  case-mix  measures.  For 
these  reasons,  we  believe  that  interim 
prospective  payment  systems  of  the 
types  contained  in  the  President's  FY 
1997  budget  should  be  put  in  place. 

Comment:  One  commenter  agreed 
with  ProPAC's  recommendation  to 
develop  a  imified  case-mix  prospective 
payment  system  for  postacute  care,  but 
expressed  concern  that  such  a 
prospective  payment  system  based  on 
ICD-9-CM  codes  will  require  the 
development  of  uniform  coding 
guidelines  that  do  not  currently  exist. 

Response:  We  have  not  yet  decided 
whether  it  would  be  appropriate  to  use 
ICI>-»-CM  codes  in  connection  with  a 
postacute  prospective  payment  system. 
We  will  keep  the  overall  concern  of 
uniform  coding  guidelines  in  mind  as 
we  progress  in  our  evaluation  of 
postacute  prospective  payment. 

D.  Update  to  the  Composite  Rate  for 
Dialysis  Services  (Recommendation  24)^ 

Recommendation:  The  Secretary 
should  develop  methods  to  control  total 
Medicare  per  capita  expenditures  for 
end  stage  renal  disease  (ESRD) 
beneficiaries.  In  the  meantime,  the 
composite  rate  should  be  updated  by  2.7 
percent  for  hospital-based  dialysis 
facilities  and  by  2.0  percent  for 
freestanding  facilities  for  fiscal  year 
1997.  The  Secretary  should  also  develop 
reliable  measures  of  patient  severity  and 
outcomes  to  analyze  the  relationships 
among  treatment  processes,  patient 
outcomes,  and  costs.  These  factors 
should  be  considered  in  evaluating  the 
need  for  and  the  level  of  future  payment 
updates. 


Response  in  the  Proposed  Rule:  One 
of  ProPAC's  suggestions  is  that  HCFA 
consider  opening  enrollment  for  ESRD 
beneficiaries  to  participate  in  Medicare 
risk  programs.  The  reason  for  this 
recommendation  is  the  rapid  growth  in 
total  Medicare  spending  for  ESRD 
beneficiaries.  A  large  part  of  this 
increase  is  attributable  to  the  expanding 
ESRD  population,  especially  older 
patients  who  require  more  services. 
These  beneficiaries  are  using  more  acute 
inpatient,  skilled  nursing  and  other 
dialysis-related  services  than  ever 
before.  ProPAC  suggests  that  to  control 
these  expenditures,  Medicare  examine 
the  possibility  of  adopting  a  capitation 
pajmient  system  for  ESRD  services, 
since  capitation  rates  have  been 
successfiil  in  controlling  expenditure 
growth  for  other  populations.  At  a 
minimum,  they  are  recommending  that 
utilization  review  or  other  managed  care 
techniques  be  used  to  control  the  total 
volume  of  services  provided  to  ESRD 
beneficiaries  across  all  sites  of  care. 

Section  1876(d)  of  the  Act  currently 
prevents  an  individual  with  ESRD  from 
enrolling  in  an  HMO  or  a  competitive 
medical  plan.  However,  an  individual 
who  is  enrolled  in  a  prepaid  health  plan 
when  he  or  she  is  determined  to  have 
ESRD  may  continue  enrollment  in  that 
plan.  A  prepaid  health  plan  may  only 
disermill  a  beneficiary  as  provided  by 
regulations  at  §417.460. 

Congress  addressed  the  issue  of 
paying  for  ESRD  services  in  a  capitation 
setting  in  legislation.  Section  13567(b) 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1993  (Pub.  L.  103-66)  (August  10, 
1993)  amended  section  2355  of  Public 
Law  98-369  by  requiring  the  Secretary 
to  include  the  integration  of  acute  and 
chronic  care  management  for  patients 
with  ESRD  through  expanded 
community  care  case  management 
services  in  a  social  health  maintenance 
organization  (SHMO).  Initial  legislation 
required  the  Secretary  to  grant 
demonstration  waivers  for  SHMOs  that 
'  provide  for  the  integration  of  health  and 
social  services  at  a  fixed  annual  prepaid 
capitation  rate.  In  the  January  26, 1996 
Federal  Register,  we  published  a  notice 
informing  interested  parties  of  the 
opportunity  to  apply  for  funds  for  a 
cooperative  agreement  to  operate  an 
ESRD  Managed  Care  Demonstration  (61 
FR  2516).  Two  of  the  demonstration's 
purposes  would  be  to  test  whether 
ESRD  beneficiaries  can  and  should  be 
given  access  to  HMOs  during  open 
enrollment  and  whether  the  statewide 
capitation  rate  can  and  should  be 
adjusted.  The  demonstration  would 
adjust  rates  for  treatment  status  (such  as 
dialysis,  transplant,  or  a  functioning 
graft),  age  groups  and  the  cause  of  renal 
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failure  (for  example,  diabetes).  As  the 
legislation  requires,  rates  would  be 
based  on  100  percent  of  the  adjusted 
average  per  capita  costs  (AAPCC); 
additional  non-Medicare-covered 
benefits  would  be  offered  by  the 
provider  to  justify  the  additional  5 
jjercent  beyond  the  95  percent  of  the 
AAPCC  paid  to  Medicare  risk- 
contracting  HMOs  on  behalf  of  ESRD 
enrollees.  Based  on  the  results  of  this 
demonstration,  we  would  make 
recommendations  to  Congress 
concerning  the  appropriateness  of 
paying  for  dialysis  services  in  a 
capitation  setting. 

To  improve  the  quality  of  eare  ESRD 
patients  are  receiving,  we  are  in  the 
process  of  developing  proposed  rules  for 
ESRD  conditions  for  coverage.  The 
essence  of  the  regulation  is  patient- 
centered  and  outcome-oriented.  The 
proposed  conditions  for  coverage  will 
focus  on  facilities  achieving  an  optimal 
level  of  health  and  well-being  for  all 
dialysis  patients.  The  proposed  rules 
will  be  pubhshed  in  Spring  1996  with 
expected  implementation  in  late  fiscal 
year  1997. 

While  we  shav  Prcrf'AC's  concern 
that  payment  rates  be  sufficient  to 
assure  quality  care  for  ESRD  patients, 
we  do  not  believe  there  is  sufficient 
evidence  at  this  point  to  conclude  that 
more  money  is  needed  to  provide 
appropriate  care.  Currently,  the 
University  of  Michigan,  as  part  of  a 
National  Institute  of  Health  grant,  is 
examining  the  relationship  between 
facilities'  costs  and  the  level  of  KT/V. 
Also  the  National  Institute  of  Diabetes 
and  Digestive  and  Kidney  Diseases  is 
sponsoring  a  study  on  the  impact  of 
increasing  dialysis  as  measured  by  KT/ 
V  and  the  use  of  high-flux-dialysis  on 
ESRD  patients.  The  results  of  these 
studies  should  help  us  analyze  the 
relationship  between  patient  outcomes 
and  costs,  and  thus  provide  us  with  a 
basis  for  recommending  an  appropriate 
payment  rate  increase. 

While  we  acknowledge  that  an 
increase  in  the  composite  rate  may  be 
appropriate  in  the  next  few  years,  we 
believe  that  any  rate  increase  should  be 
linked  to  implementation  of  the  revised 
conditions  for  coverage.  Moreover,  any 
ESRD  rate  increase  must  be  considered 
within  the  context  of  Medicare 
budgetary  concerns  and  should  have  a 
direct  link  to  improved  patient 
outcomes.  We  will  continue  to  monitor 
ESRD  facility  costs,  and.  if  appropriate, 
we  may  recommend  an  update  to  the 
ESRD  composite  rate  for  FY  1998. 

We  note  that  ProPAC's 
recommendation  provides  for  an  across- 
the-board  rate  increase  for  all  renal 
facilities.  However,  data  show  that  high 


volume  independent  facilities  (over 
6,000  treatments  per  year)  account  for 
about  85  percent  of  independent 
dialysis  lreatments.*These  high  volume 
facilities  report  margins  between 
Medicare  payments  and  costs  that  are 
higher  than  average.  Therefore,  in 
proposing  a  future  rate  increase,  we 
would  want  to  exam  me  the  need  to 
adjust  payment  increases  for  volume.  In 
addition,  we  believe  that  any  update  to 
the  composite  rate  should  include  an 
update  to  the  wage  index  currently  used 
to  adjust  the  labor  portion  of  the  rate. 
We  are  currently  using  an  outdated 
wage  index  which  is  a  blend  of  1980 
Bureau  of  Labor  Statistics  (BLS)  and 
1984  prospective  payment  system  wage 
data  and  does  not  reflect  the  MSA 
revisions  resulting  from  the  1990 
census. 

The  Commission's  final 
recommendation  is  that  the  Secretary 
closely  monitor  treatment  patterns  and 
patient  outcomes  to  ensure  that  facilities 
use  the  payment  increase  to  improve 
quality  of  care.  The  proposed  ESRD 
conditions  for  coverage  should  address 
this  issue.  We  expect  the  proposed  rule 
to  be  published  in  the  Federal  Register 
before  Summer  1996.  Between  the 
publication  of  the  proposed  and  final 
rules,  HCFA  is  planning  to  meet  with 
the  renal  community  to  develop 
complete  clinical  data  sets  to  monitor 
patient  outcomes  and  medical 
conditions.  These  data  will  then  be  used 
to  evaluate  the  quality  of  dialysis 
services  furnished  by  individual 
facilities.  Of  course,  this  is  a  long-term 
project.  In  the  short  term,  we  are 
exploring  the  possibility  of  collecting 
limited  patient  outcome  data  such  as 
KT/V  and  URR. 

Comment:  One  commenter  and  the 
Commission  reiterated  that  ProPAC's 
recommended  update  framework  was 
appropriate.  According  to  ProPAC,  its 
analysis  suggests  that  input  costs  are 
rising  and  large  productivity  gains  may 
no  longer  be  possible.  Consequently, 
renal  facilities  may  be  unable  to 
continue  to  provide  quality  dialysis 
without  some  payment  increase. 

Response:  As  discussed  above,  we 
recognize  that  an  increase  in  the 
composite  payment  rate  may  be 
appropriate  in  the  future,  but  we  believe 
that  any  rate  increase  should  be  finked 
to  implementation  of  the  revised 
conditions  for  coverage  for  ESRD 
facilities.  Until  such  implementation, 
we  will  continue  to  monitor  facility 
costs  and  other  factors  to  determine  if  it 
is  appropriate  to  recommend  a  payment 
rate  increase.  At  this  time,  the 
composite  payment  rate  is  set  by  statute. 


IX.  Other  Required  Infbnnatioii 

A.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1995 
provides  for  notice  and  comment  when 
a  collection  of  information  requirement 
is  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval.  In  order  to  fairly 
evaluate  whether  an  information 
collection  should  be  approved  by  OMB, 
section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  requires  that  we 
solicit  comment  on  the  following  issues: 

•  Whether  the  information  collection 
is  necessary  and  useful  to  carry  out  the 
proper  functions  of  the  agency; 

•  The  accuracy  of  the  agency's 
estimate  of  the  information  collection 
burden; 

•  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected;  and 

•  Recommendations  to  minimize  the 
information  collection  biu-den  on  the 
affected  public,  including  automated 
collection  techniques. 

Therefore,  in  the  proposed  rule,  we 
solicited  public  comment  on  each  of 
these  issues  for  the  information 
collection  requirement  discussed  below. 

The  only  information  collection  or 
paperwork  burden  item  contained  in  the 
FY  1997  proposed  or  final  rules 
involves  the  requirement  under  §  489.27 
that  a  hospital  furnish  each  Medicare 
beneficiary  with  a  notice  of  discharge 
rights  supplied  by  HCFA,  that  is,  "An 
Important  Message  from  Medicare." 

As  discussed  in  section  V  of  this 
preamble,  we  are  revising  the  current 
requirement  that  a  hospital  must 
distribute  the  "Important  Message"  to 
each  Medicare  beneficiary  at  or  about 
the  time  of  admission.  In  order  to  permit 
hospitals  more  flexibility,  but  still 
ensure  that  beneficiaries  are  aware  of 
their  discharge  rights,  we  are  revising 
§489.27  to  specify  that  a  hospital  must 
provide  the  notice  of  discharge  rights 
"during  the  course  of  the  hospital  stay." 
We  estimated  that  the  paperwork 
burden  associated  with  the  requirement 
that  hospital  personnel  distribute  the 
"Important  Message"  to  each  Medicare 
beneficiary  is  approximately  1  minute 
per  admission.  Based  on  our  most  recent 
available  data  (1995  Data  Compendium. 
HCFA  Pub.  No.  03364),  there  are 
approximately  11  million  Medicare 
beneficiaries  admitted  to  hospitals  each 
year,  resulting  in  an  annual  burden  of 
approximately  183.000  hours. 

This  paperwork  burden  is  not 
effective  until  it  has  been  approved  by 
OMB.  A  notice  will  be  published  in  the 
Federal  Register  when  approval  is 
obtained. 
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B.  Requests  ft  t  Data  From  the  Publie 

In  order  to  respond  promptly  to 
public  requests  for  data  related  to  the 
prospective  payment  system,  we  have 
set  up  a  process  under  which 
commenters  qan  gain  access  to  the  raw 
data  on  an  expedited  basis.  Generally, 
the  data  are  available  in  computer  tape 
format  or  cartridges:  however,  some  files 
are  available  pn  diskette,  and  on  the 
internet  at  HtrP://WWW.HCFA.GOV/ 
STATS/PUBKILES.HTML.  bx  our  May 
31, 1996  projiosed  rule,  we  published  a 
list  of  data  sei  s  that  are  available  for 
purchase  (61  =1127490). 

C.  Waiver  of  I  Mice  of  Proposed 
Rulemaking 

We  ordinar  ly  publish  a  notice  of 
proposed  ruU  making  for  a  rule  to 
provide  a  per  od  for  public  comment. 
However,  we  may  waive  that  procedure 
if  we  find  goqd  cause  that  prior  notice 
and  comment  are  impracticable, 
unnecessary,  lor  contrary  to  public 
interest. 

Most  proviiions  of  this  final  rule  were 
directly  addrissed  in  the  May  31, 1996 
proposed  ruli  (61  FR  27444)  or  were 
made  in  response  to  comments  on  that 
proposed  rul^.  The  only  issue  raised  in 
this  final  rula  for  which  we  have  not 
provided  an  <  pportunity  for  notice  and 
comment  cor  cems  a  recently  enacted 
statutory  provision.  On  April  26, 1996, 
Congress  enacted  the  Omnibus 
Consolidated  Rescissions  and 
Appropriatio:  is  Act  of  1996.  Among 
other  things,  he  new  statute  requires 
that,  for  certain  purposes,  the  Federal 
Government  'sj»all  deem  accredited  any 
postgraduate  physician  training  program 
that  would  b<  accredited  but  for  the 
accrediting  a|  ;ency's  reliance  upon  an 
accreditation  standard  that  requires  an 
entity  to  perf  )rm  an  induced  abortion  or 
require,  prov  de,  or  refer  for  training  in 
the  performai  ice  of  induced  abortions, 
or  make  arrat  gements  for  such  training, 
regardless  of  whether  such  standard 
provides  exa  iptions  or  exemptions." 

In  this  fina  rule,  we  are  revising  the 
regulations  a  §  412.105  and  §  413.86  to 
conform  the  i  egulations  to  the  new 
statutory  pro  asion.  We  find  good  cause 
to  waive  the  >rocedure  for  notice  and 
comment  wit  i  respect  to  these 
conforming  c  langes.  We  find  that  the 
procedure  foi  notice  and  comment  is 
unnecessary  >ecause  these  technical 
changes  men  ly  conform  the  regulations 
lext  to  the  ex  jress  requirements  of  the 
statute  and  d  )  not  involve  an  exercise 
of  agency  discretion;  moreover,  delaying 
these  technical  changes  would  be 
contrary  to  Xle  public  interest  because 
any  perceive  1  discrepancy  between  the 


regulations  and  the  statute  might  cause 
confusion. 

List  of  Subjects         . 

42  CFR  Part  412 

Administrative  practice  and 
procediue.  Health  facilities,  Medicare, 
Puerto  Rico,  Reporting  and 
recordkeeping  requirements. 

42  CFR  Part  413 

Health  facilities,  Kidney  diseases. 
Medicare,  Puerto  Rico,  Reporting  and 
recordkeeping  requirements. 

42  CFR  Part  489' 

Health  facilities,  Medicare. 

42  CFR  chapter  IV  is  amended  as  set 
forth  below: 

A.  Part  412  is  amended  as  follows: 

PART  412— PROSPECTIVE  PAYMENT 
SYSTEMS  FOR  INPATIENT  HOSPITAL 
SERVICES 

1.  The  authority  citation  for  part  412 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

Sut>part  D— Basic  Methodology  for 
Determining  Prospective  Payment 
Federal  Rates  for  Inpatient  Operating 
Costs 

2.  In  §  412.63(s)(l),  a  new  sentence  is 
added  at  the  end  to  read  as  follows: 

§  412.63  Federal  rates  for  inpatient 
operating  costs  for  fiscal  years  after 
Federal  fiscal  year  1984. 


(s)*  • 
(D*   * 
annually. 


The  wage  index  is  updated 


for  the  purpose  of  determining  the 
indirect  medioal  education  adjustment 
is  determined  as  follows: 

(i)  The  resident  must  be  enrolled  in  an 
approved  teaching  program.  An 
approved  teaching  program  is  one  that 
meets  one  of  the  following 
requirements: 
•        *        *        *        • 

(D)  Is  a  program  that  would  be 
accredited  except  for  the  accrediting 
agency's  reliance  upon  an  accreditation 
standard  that  requires  an  entity  to 
perform  an  induced  abortion  or  require, 
provide,  or  refer  for  training  in  the 
performance  of  induced  abortions,  or 
make  arrangements  for  such  training, 
regardless  of  whether  the  standard 
provides  exceptions  or  exemptions. 


Subpart  L— The  Medicare  Geographic 
Classification  Review  Board 

4.  In  §  412.246.  paragraph  (b)  is 
revised  to  read  as  follows: 

§  41 2.246  MGCRB  member^. 

***** 

(b)  Term  of  office.  The  term  of  office 
for  an  MGCRB  member  may  not  exceed 
3  years.  A  member  may  serve  more  than 
one  term.  The  Secretary  may  terminate 
a  member's  tenure  prior  to  its  full  tenn. 

Subpart  M — Prospective  Payment 
System  for  Inpatient  Hospital  Capital 
Costs 

5.  hi  §  412.302,  paragraph  (d)(1)  is 
revised  and  a  new  paragraph  (d)(4)  is 
added  to  read  as  follows: 

§  41 2.302    Introduction  to  capital  costs. 


Sut>part  G — Special  Treatment  of 
Certain  Facilities  Under  the 
Prospective  Payment  System  for 
Inpatient  Operating  Costs 

3.  In  §412.105,  the  introductory  text 
of  both  paragraph  (g)(1)  and  paragraph 
(g)(l)(i)  is  republished  and  a  new 
paragraph  (g)(l)(i)(D)  is  added  to  read  as 
follows: 

§412.105  Special  treatment:  Hospitals  ttiat 
incur  Indirect  costs  for  graduate  medical 
education  programs. 

***** 

(g)  Determining  the  total  number  of 
full-time  equivalent  residents  for  cost 
reporting  periods  beginning  on  or  after 
July  1,1991. 

(1)  For  cost  reporting  periods 
beginning  on  or  after  July  1, 1991,  the 
count  of  full-time  equivalent  residents 


(d)  Consistency  in  cost  reporting — f  1) 
General  rule.  For  cost  reporting  periods 
beginning  on  or  after  October  1 ,  1991 , 
and  before  October  1,  2001,  the  hospital 
must  follow  consistent  cost  finding 
methods  for  classifying  and  allocating 
capital-related  costs,  except  as 
otherwise  provided  in  paragraph  (d)(4) 
of  this  section. 
***** 

(4)  Hospitals  may  elect  the  simplified 
cost  allocation  methodology  under  the 
terms  and  conditions  provided  in  the 
instructions  for  HCFA  Form  2552. 

B.  Part  413  is  amended  as  follows: 
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PART  413— PRINCIPLES  OF 
REASONABLE  COST 
REIMBURSEMENT;  PAYMENT  FOR 
END-STAGE  RENAL  DISEASE 
SERVICES;  OPTIONAL 
PROSPECTIVELY  DETERMINED 
PAYMENT  RATES  FOR  SKILLED 
NURSING  FACILITIES 

1.  The  authority  citation  for  part  413 
continues  to  read  as  follows: 

Authority:  Sees.  1102, 1861(v)(l)(A).  and 
1871  of  the  Social  Security  Act  (42  U.S.C. 
1302. 1395x(v)(l)(A).  and  1395hh). 

Subpart  C — Limits  on  Cost 
Reimbursement 

2.  In  §  413.40,  paragraph  (d)(3)  is 
revised  to  read  as  follows: 

§  413.40    Celling  on  the  rate  of  Increase  in 
hospital  Inpatient  costs. 

•        *        »        «        » 

(d)  *  •  * 

(3)  Net  inpatient  operating  costs  are 
greater  than  the  ceiling.  For  cost 
reporting  periods  beginning  on  or  after 
October  1, 1991,  if  a  hospital's  allowable 
net  inpatient  operating  costs  exceed  the 
hospital's  ceiling  (or  the  adjusted 
ceiling,  if  applicable),  payment  will  be 
based  on  the  lower  of  the — 

(i)  Ceiling  (or  the  adjusted  ceiling,  if 
appUcable)  plus  50  percent  of  the 
allowable  net  inpatient  operating  costs 
in  excess  of  the  ceiling  (or  the  adjusted 
ceiling,  if  applicable);  or 

(ii)  One  hundred-ten  percent  of  the 
ceiling  (or  the  adjusted  ceiling,  if 
applicable). 


Subpart  F— Specific  Categories  of 
Costs 

3.  In  §  413.86,  under  paragraph  (b), 
the  deflnition  of  "Approved  geriatric 
program"  is  revised  and  a  new 
paragraph  (4)  is  added  to  the  definition 
of  "Approved  medical  residency 
program"  and  a  new  sentence  is  added 
at  the  end  of  paragraph  (g)(1) 
introductory  text  to  read  as  follows: 

§413.86    Direct  graduate  medical 
education  paynients. 

***** 

(b)  Definitions. 

***** 

Approved  geriatric  program  means  a 
fellowship  program  of  one  or  more  years 
in  length  that  is  approved  by  the 
Accreditation  Coimcil  for  Graduate 
Medical  Education  (ACGME)  under  the 
ACGME's  criteria  for  geriatric 
fellowship  programs. 

Approved  medico]  residency  program 

*  *  * 

(4)  Is  a  program  that  would  be 
accredited  except  for  the  accrediting 


agency's  reliance  upon  an  accreditation 
standard  that  requires  an  entity  to 
perform  an  induced  abortion  or  require, 
provide,  or  refer  for  training  in  the 
performance  of  induced  abortions,  or 
make  arrangements  for  such  training, 
regardless  of  whether  the  standard 
provides  exceptions  or  exemptions. 
***** 

(g)*** 

(1)  *  *  *  For  combined  residency 
programs,  an  initial  residency  period  is 
defined  as  the  time  required  for 
individual  certification  in  the  longer  of 
the  programs. 
***** 

C.  Part  489  would  be  amended  as 
follows: 

PART  489— PROVIDER  AGREEMENTS 
AND  SUPPLIER  APPROVAL 

1.  The  authority  citation  for  part  489 
continues  to  read  as  follows: 

Authority:  Sees.  1102,  and  1871  of  the 
Social  Secority  Act  (42  U.S.C.  1302,  and 
ISOShh). 

Subpart  B — Essentials  of  Provider 
Agreements  ^> 

2.  Section  489.27  is  revised  to  read  as 
follows: 

§  489.27    Beneficiary  notice  of  discharge 
rights. 

A  hospital  that  participates  in  the 
Medicare  program  must  furnish  each 
Medicare  beneficiary,  or  an  individual 
acting  on  his  or  her  behalf,  the  notice  of 
discharge  rights  HCFA  supplies  to  the 
hospital  to  implement  section 
1886(a)(l)(M)  of  the  Act.  The  hospital 
must  provide  timely  notice  during  the 
course  of  the  hospital  stay.  For  purposes 
of  this  paragraph,  the  course  of  the 
hospital  stay  may  begin  with  the 
provision  of  a  package  of  information 
regarding  scheduled  preadmission 
testing  and  registration  for  a  planned 
hospital  admission.  The  hospital  must 
be  able  to  demonstrate  compliance  with 
this^  requirement. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance;  and  Program  No.  93.774, 
Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  August  23, 1996. 
Bruce  C.  Vladeck, 

Administrator,  Health  Care  Financing 
Administration. 

Dated:  August  23, 1996. 
Donna  E.  Shalala, 

Secretary. 

[Note:  The  following  addendum  and 
appendixes  will  not  appear  in  the  Code  of 
Federal  Regulations.) 


Addendum — Schedule  of  Standardized 
Amounts  ESRective  With  Discharges  On 
or  After  October  1, 1996  and  Update 
Factors  and  Rate-of-Increase 
Percentages  Effective  With  Cost 
Reporting  Periods  Beginning  On  or 
After  October  1 , 1 996 

I.  Summary  and  Background 

In  this  addendum,  we  are  setting  forth 
the  amounts  and  factors  for  determining 
prospective  payment  rates  for  Medicare 
inpatient  operating  costs  and  Medicare 
inpatient  capital-related  costs.  We  are 
also  setting  forth  rate-of-increase 
percentages  for  updating  the  target 
amounts  for  hospitals  and  hospital  imits 
excluded  from  the  prospective  payment 
system. 

For  discharges  occurring  on  or  after 
October  1, 1996,  except  for  sole 
community  hospitals  and  hospitals 
located  in  Puerto  Rico,  each  hospital's 
payment  per  discharge  under  the 
prospective  payment  system  will  be 
based  on  100  percent  of  the  Federal 
national  rate. 

Sole  commimity  hospitals  are  paid 
based  on  whichever  of  the  following 
rates  yields  the  greatest  aggregate 
payment:  the  Federal  national  rate,  the 
updated  hospital-specific  rate  based  on 
FY  1982  cost  per  discharge,  or  the 
updated  hospital-specific  rate  based  on 
FY  1987  cost  per  discharge.  For 
hospitals  in  Puerto  Rico,  the  payment 
per  discharge  is  based  on  the  sum  of  75 
percent  of  a  Puerto  Rico  rate  and  25 
percent  of  a  national  rate  (section 
1886(d)(9)(A)  of  the  Act). 

As  discussed  below  in  section  n,  we 
are  making  changes  in  the 
determination  of  the  prospective 
payment  rates  for  Medicare  inpatient 
operating  costs.  The  changes,  to  be 
applied  prospectively,  will  affect  the 
calculation  of  the  Federal  rates.  In 
section  m,  we  discuss  changes  we  are 
making  in  determining  the  prospective 
payment  rates  for  Medicare  inpatient 
capital-related  costs.  Section  IV  sets 
forth  our  changes  for  determining  the 
rate-of-increase  limits  for  hospitals 
excluded  from  the  prospective  payment 
system.  The  tables  to  which  we  refer  in 
the  preamble  to  this  final  rule  are 
presented  at  the  end  of  this  addendum 
in  section  V. 

II.  Changes  to  Prospective  Payment 
Rates  for  Inpatient  Operating  Costs  for 
FY  1997 

The  basic  methodology  for 
determining  prospective  payment  rates 
for  inpatient  operating  costs  is  set  forth 
at  §412.63  for  hospitals  located  outside 
of  Puerto  Rico.  The  basic  methodology 
for  determining  the  prospective 
payment  rates  for  inpatient  operating 
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costs  for  hospitals  located  in  Puerto 
Rico  is  set  forth  at  §§412.210  and 
412.212.  Bel<  w.  we  discuss  the  manner 
in  which  we  ere  changing  some  of  the 
factors  used  tpr  determining  the 
prospective  payment  rates.  The  Federal 
and  Puerto  Rico  rate  changes  are 
effective  wiUi  discharges  occurring  on 
or  after  October  1, 1996.  As  required  by 
section  1886(id)(4)(C)  of  the  Act.  we 

St  the  DRG  classifications 
factors  for  discharges  in 


must  also  ad 
and  weighti 
FY  1997. 

hi  summ 
amounts  set 
section  V  of 

•  Updates 


,  the  standardized 
rth  in  Tables  la  and  Ic  of 
is  addendum  reflect — 
f  2.0  percent  for  all  areas 
(that  is.  the  nfarket  basket  percentage 
increase  of  2£  percent  minus  0.5 
percentage  points); 

•  An  adju^ment  to  ensure  budget 
neutrality  as  provided  for  in  sections 
1886(d)(4)(C)^iii)  and  (d)(3)(E)  of  the  Act 
by  applying  i|ew  budget  neutraUty 
adjustment  factors  to  the  large  urban 
and  other  sta|idardized  amounts; 

•  An  adjustment  to  ensure  budget 
neutraUty  as  provided  for  in  section 
1886(d)(8)(Dfof  the  Act  by  removing  the 
FY  1996  budget  neutrality  factor  and 
applying  a  reprised  factor;  and 

•  An  adjustment  to  apply  the  revised 
outlier  offset  jby  removing  the  FY  1996 
outlier  offsets  and  applying  a  new  offset. 


A.  Calculatii 
Standardizec 


of  Adjusted 
'  Amounts 


1.  Standardisation  of  Base- Year  Costs  or 
Target  Amounts 

Section  1886(d)(2)(A)  of  the  Act 
required  the  establishment  of  base-year 
cost  data  con(taining  allowable  operating 
costs  per  discharge  of  inpatient  hospital 
services  for  eiach  hospital.  The  preamble 
to  the  Septei^ber  1. 1983  interim  final 
rule  (48  FR  3l9763)  contains  a  detailed 
explanation  of  how  base-year  cost  data 
were  established  in  the  initial 
development  of  standardized  amounts 
for  the  prospfective  payment  system  and 
how  they  ara  used  in  computing  the 
Federal  ratesl 

Section  1886(d)(9)(B){i)  of  the  Act 
required  thai]  Medicare  target  amounts 
be  determined  for  each  hospital  located 
in  Puerto  Ric  o  for  its  cost  reporting 
period  beginiing  in  FY  1987.  The 
September  1  1987  final  rule  contains  a 
detailed  exp  anation  of  how  the  target 
amounts  wene  determined  and  how  they 
are  used  in  computing  the  Puerto  Rico 
rates  (52  FR  ^3043,  33066). 

The  standardized  amounts  are  based 
on  per  disch  irge  averages  of  adjusted 
hospital  cost  s  from  a  base  period  or.  for 
Puerto  Rico,  adjusted  target  amounts 
from  a  base  [leriod,  updated  and 
otherwise  ac  justed  in  accordance  with 


the  provisions  of  section  1886(d)  of  the 
Act.  Sections  1886(d)(2)(C)  and 
(d)(9)(B)(ii)  of  the  Act  required  that  the 
updated  base-year  per  discharge  costs 
and.  for  Puerto  Rico,  the  updated  target 
amounts,  respectively,  be  standardized 
in  order  to  remove  from  the  cost  data 
the  effects  of  certain  sources  of  variation 
in  cost  among  hospitals.  These  include 
case  mix.  differences  in  area  wage 
levels,  cost  of  living  adjustments  for 
Alaska  and  Hawaii,  indirect  medical 
education  costs,  and  payments  to 
hospitals  serving  a  disproportionate 
share  of  low-income  patients. 

Since  the  standardized  amounts  have 
already  been  adjusted  for  differences  in 
case  mix.  wages,  cost-of-living,  indirect 
medical  education  costs,  and  payments 
to  hospitals  serving  a  disproportionate 
share  of  low-income  patients,  no 
additional  adjustments  for  these  factors 
for  FY  1997  were  made.  That  is,  the 
standardization  adjustments  reflected  in 
the  FY  1997  standardized  amounts  are 
the  same  as  those  reflected  in  the  FY 
1996  standardized  amounts. 

Under  sections  1886(d)(2)(H)  and 
(d)(3j(E)  of  the  Act,  in  making  payments 
under  the  prospective  payment  system, 
the  Secretary  estimates  from  time  to 
time  the  proportion  of  costs  that  are 
wages  and  wage-related  costs.  Since 
October  1, 1990,  when  the  market  basket 
was  last  rebased.  we  have  considered 
71.4  percent  of  costs  to  be  labor-related 
for  purposes  of  the  prospective  payment 
system.  As  discussed  in  section  IV  of 
the  preamble,  we  are  using  a  rebased 
market  basket  effective  for  FY  1997. 
Based  on  the  rebased  market  basket,  we 
are  revising  the  labor  and  nonlabor 
proportions  of  the  standardized 
amounts.  Effective  with  discharges 
occurring  on  or  after  October  1, 1996. 
we  are  establishing  a  labor-related 
proportion  of  71.2  percent  and  a 
nonlabor-  related  proportion  of  28.8 
percent.  The  standardized  amounts  in 
Table  la  of  section  V  of  this  addendum 
have  been  recomputed  to  reflect  the 
revised  labor-related  and  nonlabor- 
related  proportions.  (We  are  revising  the 
Puerto  Rico  standardized  amounts  by 
the  average  labor  share  in  Puerto  Rico  of 
82.8  percent.  We  are  also  revising  the 
discharged-weighted  national 
standardized  amount  to  reflect  the 
proportion  of  discharges  in  large  urban 
and  other  areas  from  the  FY  1995 
MedPAR  file.) 

2.  Computing  Large  Urban  and  Other 
Averages  Within  Geographic  Areas 

Section  1886(d)(3)  of  the  Act  requires 
the  Secretary  to  compute  two  average 
standardized  amounts  for  discharges 
occurring  in  a  fiscal  year:  one  for 
hospitals  located  in  large  urban  areas 


and  one  for  hospitals  located  in  other 
areas.  In  addition,  under  sections 
1886(d)(9)(B)(iii)  and  (C)(i)  of  the  Act, 
the  average  standardized  amount  per 
discharge  must  be  determined  for 
hospitals  located  in  urban  and  other 
areas  in  Puerto  Rico.  Hospitals  in  Puerto 
Rico  are  paid  a  blend  of  75  percent  of 
the  applicable  Puerto  Rico  standardized 
amount  and  25  percent  of  a  national 
standardized  payment  amount. 

Section  1886(d)(2)(D)  of  the  Act 
defines  "urban  areas"  as  those  areas 
within  a  Metropofitan  Statistical  Area 
(MSA).  A  "large  urban  area"  is  defined 
as  an  urban  area  with  a  population  of 
more  than  1.000,000.  In  addition, 
section  4009(i)  of  Public  Law  100-203 
provides  that  a  New  England  County 
Metropolitan  Area  (NECMA)  with  a 
population  of  more  than  970,000  is 
classified  as  a  large  urban  area.  As 
required  by  section  1886(d)(2)(D)  of  the 
Act,  population  size  is  determined  by 
the  Secretary  based  on  the  latest 
population  data  published  by  the 
Bureau  of  the  Census.  Urban  areas  that 
do  not  meet  the  definition  of  a  "large 
urban  area"  are  referred  to  as  "other 
urban  areas."  Areas  that  are  not 
included  in  MSAs  are  considered  "rural 
areas"  under  section  1886(d)(2)(D). 
Payment  for  discharges  from  hospitals 
located  in  large  urban  areas  will  be 
based  on  the  large  urban  standardized 
amount.  Payment  for  discharges  from 
hospitals  located  in  other  urban  and 
rural  areas  will  be  based  on  the  other 
standardized  amount. 

Based  on  1995  population  estimates 
published  by  the  Bureau  of  the  Census, 
56  areas  meet  the  criteria  to  be  defined 
as  large  urban  areas  for  FY  1997.  These 
areas  are  identified  by  an  asterisk-in 
Table  4a. 

Table  la  contains  the  two  national 
standardized  amounts  that  are 
applicable  to  all  hospitals,  except  for 
sole  community  hospitals  and  hospitals 
in  Puerto  Rico.  For  a  number  of  years. 
Table  lb  had  been  used  to  set  forth  the 
18  regional  standardized  amounts 
applicable  for  hospitals  located  in 
census  areas  subject  to  the  regional 
floor.  However,  as  provided  in  section 
1886(d)(l)(A)(iii)(II)  of  the  Act.  the 
regional  floor  expires  effective  with 
discharges  occurring  on  or  after  October 
1, 1996.  Therefore,  all  hospitals  (except 
sole  community  hospitals  and  hospitals 
in  Puerto  Rico)  will  be  paid  solely  on 
the  basis  of  the  national  standardized 
amounts.  Under  section 
1886(d)(9)(A)(ii)  of  the  Act.  the  national 
standardized  payment  amount 
applicable  to  hospitals  in  Puerto  Rico 
consists  of  the  discharge-weighted 
average  of  the  national  large  urban 
standardized  amount  and  the  national 
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other  standardized  amount  (as  set  forth 
in  Table  la).  The  national  average 
standardized  amount  for  Puerto  Rico  is 
set  forth  in  Table  Ic.  This  table  also 
includes  the  two  standardized  amoimts 
that  will  be  applicable  to  most  hospitals 
in  Puerto  Rico. 

We  note  that  on  June  28, 1996,  the 
Office  of  Management  and  Budget 
announced  the  designation  of  the 
Pocatello,  Idaho  MSA  and  the 
Jonesboro,  Arkansas  MSA.  In  addition, 
Chester  County  was  added  to  the 
Jackson,  Tennessee  MSA.  We  have 
incorporated  these  changes  in  this  final 
rule. 

3.  Updating  the  Average  Standardized 
Amounts 

In  accordance  with  section 
'  1886(d)(3)(A)(iv)  of  the  Act,  we  are 
updating  the  large  urban  and  the  other 
areas  average  standardized  amounts  for 
FY  1997  using  the  applicable  percentage 
increases  specified  in  section 
1886(b)(3)(B)(i)  of  the  Act.  Section 
188(B(b)(3)(BKi)(Xn)  of  the  Act  specifies 
that,  for  hospitals  in  all  areas,  the 
update  factor  for  the  standardized 
amounts  for  FY  1997  is  the  market 
basket  percentage  increase  minus  0.5 
percentage  points. 

The  percentage  change  in  the  market 
basket  reflects  the  average  change  in  the 
price  of  goods  and  services  purchased 
by  hospitals  to  furnish  inpatient  care. 
The  most  recent  forecast  of  the  rebased 
hospital  market  basket  increase  for  FY 
1997  is  2.5  percent.  For  FY  1997,  this 
yields  an  update  to  the  average 
standardized  amounts  of  2.0  percent 
(2.5  percent  minus  0.5  percent).  (See 
section  IV  of  the  preamble  to  this  final 
rule  for  a  discussion  of  the  market 
basket  rebasing.) 

As  in  the  past,  we  are  adjusting  the 
FY  1996  standardized  amounts  to 
remove  the  effects  of  the  FY  1996 
geographic  reclassifications  and  outlier 
payments  before  applying  the  FY  1997 
updates.  That  is,  we  are  increasing  the 
standardized  amounts  to  restore  the 
reductions  that  were  made  for  the 
effects  of  geographic  reclassification  and 
outliers.  After  including  the  FY  1997 
offsets  to  the  standardized  amounts  for 
outliers  and  geographic  reclassification, 
we  estimate  that  there  will  be  an  actual 
increase  of  1.8  percent  to  the  large  urban 
and  other  area  standardized  amounts. 

We  note  that  the  FY  1996 
standardized  amounts  reflected  a  budget 
neutrahty  factor  of  0.997575  to  account 
for  the  change  in  transfer  payment 
policy  implemented  in  FY  1996.  See  60 
FR  45854.  In  the  proposed  rule  we 
stated  that  "there  will  be  no  need  for  a 
further  budget  neutrality  adjustment" 
(61  FR  27573).  but  we  incorrectly 


suggested  that  the  FY  1996  budget 
neutrality  adjustment  for  transfers 
should  be  removed  in  setting  the  FY 
1997  rates.  The  budget  neutrality 
adjustment  for  the  transfer  policy  is 
built  permanently  into  the  unadjusted 
rates. 

Although  the  update  factor  for  FY 
1997  is  set  by  law,  we  were  required  by 
section  1886(e)(3)(B)  of  the  Act  to  report 
to  Congress  on  our  initial 
recommendation  of  update  factors  for 
FY  1997  for  both  prospective  payment 
hospitals  and  hospitals  excluded  from 
the  prospective  payment  system.  For 
general  information  purposes,  we 
published  the  report  to  Congress  as 
Appendix  D  to  the  proposed  rule.  That 
recommendation  was  based  on  an 
earUer  forecast  of  the  market  basket 
increase.  Chu-  final  recommendation  on 
the  update  factors  (which  is  required  by 
sections  1886(e)(4)(A)  and  (e)(5)(A)  of 
the  Act)  is  set  forth  as  Appendix  D  to 
this  final  rule. 

4.  Other  Adjustments  to  the  Average 
Standardized  Amounts 

a.  Recalibration  ofDRG  Weights  and 
Updated  Wage  Index — Budget 
Neutrality  Adjustment. — Section 
1886(d)(4)(C)(iii)  of  the  Act  specifies 
that  beginning  in  FY  1991,  the  annual 
DRG  reclassification  and  recalibration  of 
the  relative  weights  must  be  made  in  a 
manner  that  ensures  that  aggregate 
payments  to  hospitals  are  not  affected. 
As  discussed  in  section  n  of  the 
preamble,  we  normalized  the 
recalibrated,DRG  weights  by  an 
adjustment  factor,  so  that  the  average 
case  weight  after  recalibration  is  equal 
to  the  average  case  weight  prior  to 
recalibration. 

Section  1886(d)(3)(E)  of  the  Act 
specifies  that  the  hospital  wage  index 
must  be  updated  on  an  annual  basis 
beginning  October  1, 1993.  This 
provision  also  requires  that  any  updates 
or  adjustments  to  the  wage  index  must 
be  made  in  a  manner  that  ensures  that 
aggregate  payments  to  hospitals  are  not 
affected  by  the  change  in  the  wage 
index. 

To  comply  with  the  requirement  of 
section  1886(d)(4)(C)(iii)  of  the  Act  that 
DRG  reclassification  and  recalibration  of 
the  relative  weights  be  budget  neutral, 
and  the  requirement  in  section 
1886(d)(3)(E)  of  the  Act  that  the  updated 
wage  index  be  budget  neutral,  we 
compared  aggregate  payments  using  the 
FY  1996  relative  weights  and  wage 
index  to  aggregate  payments  using  the 
FY  1997  relative  weights  and  wage 
index.  The  same  methodology  was  used 
for  the  FY  1996  budget  neutrality 
adjustment.  (See  the  discussion  in  the 
September  1, 1992  final  rule  (57  FR 


39832).)  Based  on  this  comparison,  we 
computed  a  proposed  budget  neutrality 
adjustment  factor  equal  to  0.998509. 
Based  on  the  final  FY  1997  relative 
weights  and  wage  index,  the  final 
budget  neutraUty  adjustment  factor  is 
0.998703.  This  budget  neutrality 
adjustment  factor  is  applied  to  the 
standardized  amounts  without  removing 
the  effects  of  the  FY  1996  budget 
neutrality  adjustment.  We  do  not 
remove  the  prior  budget  neutrality 
adjustment  because  estimated  aggregate 
payments  after  the  changes  in  the  DRG 
relative  weights  and  wage  index  should 
equal  estimated  aggregate  payments 
prior  to  the  changes.  If  we  removed  the 
prior  year  adjustment,  we  wou|^  not 
satisfy  this  condition. 

In  addition,  we  will  continue  to  apply 
the  same  FY  1997  adjustment  factor  to 
the  hospital-specific  rates  that  are 
effective  for  cost  reporting  periods 
beginning  on  or  after  October  1, 1996,  in 
order  to  ensure  that  we  meet  the 
statutory  requirement  that  aggregate 
payments  neither  increase  nor  decrease 
as  a  result  of  the  implementation  of  the 
FY  1997  DRG  weights  and  updated 
wage  index.  (See  the  discussion  in  the 
September  4, 1990  final  rule  (55  FR 
36073).) 

b.  Reclassified  Hospitals — Budget 
Neutrality  Adjustment. — Section 
1886(d)(8)(B)  of  the  Act  provides  that 
certain  rural  hospitals  are  deemed  urban 
effective  with  discharges  occurring  on 
or  after  October  1, 1988.  In  addition, 
section  1886(d)(10)  of  the  Act  provides 
for  the  reclassification  of  hospitals 
based  on  determinations  by  the 
Medicare  Geographic  Classification 
Review  Board  (MGCRB).  Under  section 
1886(d)(10)  of  the  Act,  a  hospital  may  be 
reclassified  for  purposes  of  the 
standardized  amount  or  the  wage  index, 
or  both. 

Under  section  1886(d)(8)(D)  of  the 
Act,  the  Secretary  is  required  to  adjust 
the  standardized  amounts  so  as  to 
ensure  that  total  aggregate  payments 
under  the  prospective  payment  system 
after  implementation  of  the  provisions 
of  sections  1886(d)(8)  (B)  and  (C)  and 
1886(d)(10)  of  the  Act  are  equal  to  the 
aggregate  prospective  payments  that 
would  have  been  made  absent  these 
provisions.  To  calculate  this  budget 
neutrality  factor,  we  used  historical 
discharge  data  to  simulate  payments, 
and  compared  total  prospective 
payments  (including  indirect  medical 
education  and  disproportionate  share 
payments)  prior  to  any  reclassifications 
to  total  prospective  payments  after 
reclassifications.  In  the  proposed  rule, 
we  applied  an  adjustment  factor  of 
0.994059  to  ensure  that  the  effects  of 
reclassification  are  budget  neutral.  The 
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final  budget  neutrality  adjustment  factor 
is  0.993514. 

The  adjustmient  factor  is  applied  to 
the  standardized  amounts  after 
removing  the  ^fects  of  the  FY  1996 
budget  neutrality  adjustment  factor.  We 
note  that  the  ph)posed  FY  1997 
adjustment  reflected  wage  index  and 
standardized  amount  reclassifications 
approved  by  tlje  MGCRB  or  the 
Administrator's  of  March  14, 1996.  The 
final  budget  n^trality  adjustment  factor 
reflects  the  effects  of  all  reclassification 
changes  resulting  from  appeals  and 
reviews  of  the  MGCRB  decisions  for  FY 
1997  or  from  ajhospital's  request  for  the 
withdrawal  of  a  reclassification  request. 

c.  Outliers.-J^ection  1886(d)(5)(A)  of 
the  Act  provides  for  payments  in 
addition  to  thej  basic  prospective 
payments  for  'Vjutlier"  cases,  cases 
involving  extraordinarily  high  costs 
(cost  outliers)  ar  long  lengths  of  stay 
(day  outliers).  Section  1886(d)(3)(B)  of 
the  Act  requires  the  Secretary  to  adjust 
both  the  large  urban  and  other  area 
national  standardized  amounts  by  the 
same  factor  to  ^ccoimt  for  the  estimated 
proportion  of  total  DRG  payments  made 
to  outlier  cases.  Similarly,  section 
1886(d)(9)(B)(Uir)  of  the  Act  requires  the 
Secretary  to  a(^ust  the  large  urban  and 
other  standardized  amounts  applicable 
to  hospitals  inVuerto  Rico  by  the  same 
factor  to  accouht  for  the  estimated 
proportion  of  tptal  DRG  payments  made 
to  outlier  case^.  Furthermore,  under 
section  1886(d)(5)(A)(iv)  of  the  Act, 
outlier  payments  for  any  year  must  be 
projected  to  be|  not  less  than  5  percent 
nor  more  than  |5  percent  of  total 
payments  based  on  DRG  prospective 
payment  rates. | 

Beginning  w^th  FY  1995,  section 
1886(d)(5)(A)  (if  the  Act  requires  the 
Secretary  to  phase  out  payments  for  day 
outliers  (corre^ondingly,  payments  for 
cost  outliers  wfiuld  increase).  Under  the 
requirements  df  section 
1886(d)(5)(A)(T),  the  proportion  of  day 
outlier  payments  to  total  outlier 
payments  is  reduced  from  FY  1994 
levels  as  follows:  75  percent  of  FY  1994 
levels  in  FY  1^95,  50  percent  of  FY  1994 
levels  in  FY  1996,  and  25  percent  of  FY 
1994  levels  in  pY  1997.  We  estimated 
the  FY  1994  proportion  of  day  outlier 
payments  to  total  outlier  payments  at 
31.3  percent  in  our  September  1,  1993 
final  rule  (58  ^  46348).  Thus,  the 
proportion  of  (Jay  outlier  payments  to 
total  outlier  p«iyments  in  FY  1997  will 
be  approximately  8  percent  (25  percent 
of  31.3  percent).  For  discharges 
occurring  afteij  September  30, 1997,  the 
Secretary  will  no  longer  pay  for  day 
outliers  under  jthe  provisions  of  section 
1886(d)(5)(A)(  )  of  the  Act. 


i.  FY  1997  Outlier  Payment  Policies, 
Including  Outlier  Thresholds 

For  FY  1996,  the  day  outlier  threshold 
is  the  geometric  mean  length  of  stay  for 
each  DRG  plus  the  lesser  of  23  days  or 
3.0  standard  deviations.  The  marginal 
cost  factor  for  day  outliers  (the  percent 
of  Medicare's  average  per  diem  payment 
paid  for  each  outlier  day)  is  44  percent 
for  FY  1996.  The  fixed  loss  cost  outlier 
threshold  is  equal  to  the  prospective 
payment  for  the  DRG  plus  $15,150 
($13,800  for  hospitals  that  have  not  yet 
entered  the  prospective  payment  system 
for  capital-related  costs).  The  marginal 
cost  factor  for  cost  outliers  (the  percent 
of  costs  paid  after  costs  for  the  case 
exceed  the  threshold)  is  80  percent.  We 
applied  an  outlier  adjustment  to  the  FY 

1996  standardized  amounts  of  0.949054 
for  the  large  urban  and  other  areas  rates 
and  0.9526  for  the  capital  Federal  rate. 

For  FY  1997,  we  proposed  to  set  the 
day  outlier  threshold  at  the  geometric 
mean  length  of  stay  for  each  DRG  plus 
the  lesser  of  24  days  or  3.0  standard 
deviations.  Section  1886(d)(5)(A)(iii)  of 
the  Act,  as  amended  by  section 
13501(c)(3)  of  Public  Law  103-66, 
provides  that  additional  payments  for 
day  outlier  cases  may  be  reduced  below 
the  marginal  cost  of  care  to  meet  the 
requirements  of  section  1886(d)(5)(A)(v) 
of  the  Act.  We  also  proposed  to  reduce 
the  marginal  cost  factor  for  each  outlier 
day  fitim  44  percent  to  35  percent  in  FY 
1997.  The  thresholds  that  we  are 
establishing  in  this  final  rule  will  be  the 
geometric  mean  length  of  stay  for  eac:h 
DRG  plus  the  lesser  of  24  days  or  3.0 
standard  deviations.  Based  on  updated 
simulations,  we  are  establishing  in  this 
final  rule  a  marginal  cost  factor  of  33 
percent  for  each  outlier  day  in  FY  1997. 
We  estimate  that  these  policies  will 
reduce  the  proportion  of  outlier 
payments  paid  to  day  outliers  to 
approximately  8  percent,  in  accordance 
with  section  1886(d)(5)(A)  of  the  Act. 

In  the  proposed  rule,  we  proposed  to 
maintain  the  marginal  cost  factor  for 
cost  outliers  at  80  percent  and  proposed 
a  fixed  loss  cost  outlier  threshold  in  FY 

1997  equal  to  the  prospective  payment 
rate  for  the  DRG  plus  $11,050  ($10,075 
for  hospitals  that  have  not  yet  entered  • 
the  prospective  payment  system  for 
capital-related  costs).  In  this  final  rule, 
based  on  simulations  using  updated 
data  and  a  revised  cost  inflation  factor 
(discussed  below),  we  are  establishing  a 
fixed  loss  cost  outlier  threshold  in  FY 
1997  equal  to  the  prospective  payment 
rate  for  the  DRG  plus  $9,700  ($8,850  for 
hospitals  that  have  not  yet  entered  the 
prospective  payment  system  for  capital- 
related  costs).  We  are  also  establishing 

a  marginal  cost  factor  for  cost  outliers  of 


80  percent,  as  proposed.  We  note  that 
the  FY  1997  cost  outlier  calculations  are 
tQ  be  completed  using  the  revised  labor/ 
nonlabor  shares  discussed  above  in 
section  II. A.  1  in  this  Addendum. 

The  final  FY  1997  cost  outlier 
threshold  reflects  a  revised  cost 
inflation  factor.  As  explained  in  the 
proposed  rule,  in  setting  the  proposed 
FY  1997  cost  outlier  threshold,  we  used 
a  cost  infliUion  factor  of  0.0  percent  to 
simulate  payments  using  FY  1995 
hospital  bills  (61  FR  27497).  That  is.  to 
determine  when  a  case  should  qualify 
for  cost  outlier  payments  in  FY  1997,  we 
calculated  FY  1997  "costs"  for  each  bill 
in  the  FY  1995  MedPAR  file  by  applying 
a  cost  inflation  factor  of  0.0  percent.  We 
indicated  that  we  would  reevaluate  this 
factor  in  developing  the  final  rule. 

The  latest  available  Medicare  cost 
reports  indicate  that  hospital  cost  per 
case  decreased  from  FY  1993  to  FY  1994 
as  well  as  fi-om  FY  1994  to  FY  1995. 
Cost  report  data  for  4,600  hospitals  for 
cost  reporting  periods  beginning  in  FYs 

1993  and  1994  show  that  cost  per  case 
decreased  1.906  percent  &t)m  FY  1993 
to  FY  1994.  Preliminary  data  for  cost 
reports  beginiiing  in  FY  1995,  which 
were  imavailable  when  we  developed 
the  proposed  rule,  show  that  cost  per 
case  decreased  2.392  percent  from  FY 

1994  to  FY  1995.  The  latter  figure  is 
preliminary  to  the  extent  that  it  reflects 
only  1,800  hospitals  and  also  reflects 
"as  submitted"  cost  reports. 
Nevertheless,  it  suggests  a  continued 
trend  in  cost  deflation.  Accordingly, 
based  on  the  more  complete  data  for 
hospital  cost  reporting  periods 
begirming  in  FYs  1993  and  1994,  we 
have  decided  to  use  a  cost  inflation 
factor  of  minus  1.906  percent  (a  cost  per 
case  dec:rease  of  1.906  percent)  for 
purposes  of  setting  the  final  FY  1997  ■ 
outlier  thresholds  (as  compared  with 
our  proposed  FY  1997  cost  inflation 
factor  of  0.0  percent).  We  note  that  this 
is  the  first  time  we  have  deflated  costs 
in  making  the  outlier  projection. 

The  use  of  a  negative  cost  inflation 
factor  results  in  lower  FY  1997  "costs" 
for  the  set  of  cases  analyzed.  For 
example,  if  a  bill  in  the  FY  1995 
MedPAR  file  reflects  FY  1995  "costs"  of 
$1,000.  thePY  1997  "costs"  will  be 
$1,000  X  (1  -  0.01906)  X  (1  -  0.01906) 
(reflecting  2  years  of  cost  deflation),  or 
$962.24.  These  lower  costs,  in  turn, 
result  in  a  lower  cost  outlier  threshold 
relative  to  a  methodology  using  a 
positive  or  zero  cost  inflation  factor 
(other  things  being  equal).  As  stated 
above,  the  final  FY  1997  cost  outlier 
threshold  is  the  DRG  amount  plus 
$9,700,  rather  than  $11,050  as  indicated 
in  the  proposed  rule. 
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In  accordance  with  section 
1886(d)(5)(A)(iv)  of  the  Act,  we 
calculated  outlier  thresholds  so  that 
outlier  payments  are  projected  to  equal 
5.1  percent  of  total  payments  based  on 
DRG  prospective  payment  rates.  In 
accordance  with  section  1886(d)(3)(E), 
we  reduced  the  FY  1997  standardized 
amounts  by  the  same  percentage  to 
account  for  the  projected  proportion  of 
payments  paid  to  outliers. 
.    As  stated  in  the  September  1, 1993 
final  rule  (58  FR  46348).  wo  establish 
outlier  thresholds  that  are  applicable  to 
both  inpatient  operating  costs  and 
inpatient  capital-related  costs.  When  we 
•  modeled  the  combined  operating  and 
capital  outlier  payments,  we  found  that 
using  a  common  set  of  thresholds 
resulted  in  a  higher  percentage  of  outlier 
payments  for  capital-related  costs  than 
for  operating  costs.  We  project  that  the 
thresholds  for  FY  1997  will  result  in 
outlier  payments  equal  to  5.1  percent  of 
operating  DRG  payments  and  5.2 
percent  of  capital  payments  based  on 
the  Federal  rate. 

The  proposed  outlier  adjustment 
factors  applied  to  the  standardized 
amounts  and  the  capital  Federal  rate  for 
FY  1997  were  as  follows: 


Operating  standard- 
ized amounts 

Capital  Federal  rate 

0.948766  

0.9476 

The  final  outlier  adjustment  factors 
applied  to  the  standardized  amounts 
and  the  capital  Federal  rate  for  FY  1997 
are  as  follows: 


Operating  standard-  . 
ized  arTKMjnts 

Capital  Federal  rate 

0.949001   

0.9481 

As  in  the  proposed  rule,  we  apply  the 
final  outlier  adjustment  factors  after 
removing  the  effects  of  the  FY  1996 
outlier  adjustment  factors  on  the 
standardized  amounts  and  the  capital 
Federal  rate. 

//'.  Other  Changes  Concerning  Outliers 

Table  5  of  section  V  of  this  addendum 
contains  the  DRG  relative  weights, 
geometric  and  arithmetic  meap  lengths 
of  stay,  as  well  as  the  day  outlier 
threshold  for  each  DRG.  When  we 
recalibrate  DRG  weights,  we  set  a 
threshold  of  10  cases  as  the  minimum 
number  of  cases  required  to  compute  a 
reasonable  weight  and  geometric  mean 
length  of  stay.  DRGs  that  do  not  have  at 
least  10  cases  are  considered  to  be  low 
volume  DRGs.  For  the  low  volume 
DRGs,  we  use  the  original  geometric 
mean  lengths  of  stay,  because  no 


arithmetic  mean  length  of  stay  was 
calculated  based  on  the  original  data. 

Table  8a  in  section  V  of  this 
addendum  contains  the  updated 
Statewide  average  operating  cost-to- 
charge  ratios  for  urban  hospitals  and  for 
rural  hospitals  to  be  used  in  calculating 
cost  outlier  payments  for  those  hospitals 
,  for  which  the  intermediary  is  unable  to 
compute  a  reasonable  hospital-specific 
cost-to-charge  ratio.  These  Statewide 
average  ratios  will  replace  the  ratios 
published  in  the  September  1, 1995 
final  rule  (60  FR  45922),  effective 
October  1, 1996.  Table  8b  contains 
comparable  Statewide  average  capital 
cost-to-charge  ratios.  These  average 
ratios  will  be  used  to  calculate  cost 
outlier  payments  for  those  hospitals  for 
which  the  intermediary  computes 
operating  cost-to-charge  ratios  lower 
than  0.24265  or  greater  than  1.28879 
and  capital  cost-to-charge  ratios  lower 
than  0.013243  or  greater  than  0.19730. 
This  range  represents  3.0  standard 
deviations  (plus  or  minus)  from  the 
mean  of  the  log  distribution  of  cost-to- 
charge  ratios  for  all  hospitals.  We  note 
that  the  cost-to-charge  ratios  in  Tables 
8a  and  8b  will  be  used  for  all  cost 
reports  settled  during  FY  1997 
(regardless  of  the  actual  cost  reporting 
period)  when  hospital-specific  cost-to- 
charge  ratios  are  either  not  available  or 
outside  the  three  standard  deviations 
range. 

Hi.  FY  1995  and  FY  J  996  Outlier 
Payments 

In  the  proposed  rule,  we  estimated 
that  actual  outlier  payments  for  FY  1995 
were  approximately  3.7  percent  of 
actual  total  DRG  payinents  (lower  than 
the  5.1  percent  we  projected  in  setting 
outlier  policies  for  FY  1995).  This 
percentage  was  computed  by  simulating 
payments  using  actual  FY  1995  bill  data 
available  at  the  time  of  the  proposed 
rule.  Our  current  estimate  is  that  actual 
outlier  payments  for  FY  1995  were 
approximately  3.8  percent  of  actual  total 
DRG  payments.  These  estimates  are 
based  on  simulations  using  the  July 
1996  update  of  the  provider-specific  file 
and  the  June  1996  update  of  the  FY 
1995  MedPAR  file. 

In  the  proposed  rule,  we  estimated 
that  actual  outlier  payments  for  FY  1996 
would  be  approximately  4.2  percent  of 
actual  total  DRG  payments  (lower  than 
the  5.1  percent  we  projected  in  setting 
outlier  policies  for  FY  1996).  We 
currently  estimate  that  FY  1996  outlier 
payments  will  approximate  4.0  percent 
of  total  DRG  payments.  This  current 
estimate  is  based  on  simulations  using 
the  July  1996  update  of  the  provider- 
specific  file  and  the  June  1996  update  of 
the  FY  1995  MedPAR  file.  We  used 


these  data  to  calculate  an  estimate  of  the 
actual  outlier  percentage  for  FY  1996  by 
applying  FY  1996  rates  and  policies  to 
the  FY  1995  bills. 

In  the  proposed  rule,  we  discussed  in 
detail  our  methodology  for  setting 
outlier  thresholds,  our  periodic 
refinements  to  that  methodology,  and 
some  possible  explanations  for  the 
recent  differences  between  projected 
and  actual  outlier  percentages  (61  FR 
27496).  We  invited  comments  and 
suggestions  for  further  refinements  to 
the  methodology.  The  comments  on  our 
outlier  policies  and  methodology  and 
our  responses  are  set  forth  below. 

Comment:  A  number  of  commenters 
are  concerned  that  the  percentages  of 
actual  outlier  payments  for  FYs  1995 
and  1996  are  lower  than  we  projected 
when  we  set  the  respective  thresholds 
for  those  years.  Some  commenters 
requested  that  we  monitor  outlier 
payments  during  a  fiscal  year,  so  that 
we  can  change  the  thresholds  in  the 
middle  of  the  year  in  the  event  that 
projected  actual  outlier  payments  are 
not  between  5  and  6  percent  of 
projected  actual  total  DRG  payments. 
Other  commenters  requested  that  any 
difference  between  outlier  payments 
and  the  amount  set  aside  be  used  to 
oflset  the  amount  required  in  the  next 
year.  One  commenter  argued  that  it  is 
fundamentally  inequitable,  even 
assuming  that  it  is  not  illegal,  not  to 
make  additional  outlier  payments  after 
the  end  of  the  fiscal  year  to  assure  that 
we  meet  our  5.1  percent  goal.  The 
commenter  cited  historical  figures  on 
outlier  payments  from  a  pending  court 
case  in  the  United  States  District  Court 
for  the  District  of  Columbia,  County  of 
Los  Angeles  v.  Shalala,  C.A.  No.  93- 
0146  SSH  (D.D.C). 

Response:  We  have  responded  to 
similar  comments  a  number  of  times, 
including  the  final  rules  for  FY  1993  (57 
FR  39784),  FY  1994  (58  FR  46347),  FY 
1995  (59  FR  45408),  and  FY  1996  (60  FR 
45856).  As  we  have  explained  before 
and  as  explained  below,  we  believe  our 
outlier  policies  are  consistent  with  the 
statute  and  the  goals  of  the  prospective 
payment  system  and  are  not  inequitable. 

In  accordance  with  section 
1886(d)(5){A)(iv)  of  the  Act,  we  set 
outlier  thresholds  before  a  fiscal  year  so 
that  outlier  payments  for  the  fiscal  year 
are  projected  to  be  5.1  percent  of  total 
DRG  payments.  In  doing  so,  we  use  the 
best  available  Medicare  discharge  data 
and  hospital-specific  data. 

Many  of  the  factors  used  to  set 
prospective  payment  amounts  for  a 
given  fiscal  year  are  based  on  estimates. 
These  factors  include  not  only  the 
outlier  thresholds,  but  also  the  market 
basket  rate  of  increase  used  to  establish 
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the  update  faitors,  the  recalibration  of 
the  DRG  waists,  and  the  various 
required  budget  neutrality  provisions. 
We  do  not  bejieve  that  Congress 
intended  for  is  to  revise  these  factors  in 
midyear.  Similarly,  we  do  not  believe 
that  Congress!  intended  that  the 
standardized  amounts  for  a  given  fiscal 
year  should  he  adjusted  (upward  or 
downward)  tq  reflect  any  difference 
between  proj^ted  and  actual  outlier 
payments  for  a  past  fiscal  year. 
Payments  foria  given  discharge  in  a 
given  fiscal  year  are  generally  intended 
to  reflect  or  address  the  average  costs  of 
that  discharge  in  that  year;  that  goal 
would  be  undermined  if  we  adjusted 
prospective  riayment  system  payments 
to  account  fof  "imderpayments"  or 
" overpayments"  in  other  years. 

Moreover,  the  midyear  or  retroactive 
adjustments  contemplated  by  the 
commenters  would  be  extremely 
difficuh  or  impracticable  (if  not 
impossible)  t^  administer.  Hospital  bill 
data  with  resbect  to  a  given  fiscal  year 
continues  to  be  added  to  the  MedPAR 
file  for  some  time  after  the  end  of  the 
fiscal  year.  (We  update  the  MedPAR  file 
for  2  full  yeaits  after  the  end  of  the 
respective  fisfcal  year.)  Therefore, 
precise  figiu^  on  actual  outlier 
payments  forla  given  fiscal  year  cannot 
be  determined  until  well  after  that  fiscal 
year  ends.  We  do  publish  estimates  of 
"actual"  outl  er  payments  for  recent 
fiscal  years,  1:  ut  those  estimates  are 
based  on  aval  lable  bills  (and  sometimes 
based  on  sim  ilations  using  bills  for  a 
previous  yeai ,  adjusted  for  estimates  of 
inflation). 

In  short,  wi  i  believe  our  outlier 
policies  are  c  onsistent  with  the  statute 
and  the  goalsjof  the  prospective 
payment  systjem.  In  a  recent  court 
decision,  thehjnited  States  District 
Court  for  the  Central  District  of 
California  upneld  the  agency's 
interpretatioif  of  the  statute  as 
reasonable,  viriting  in  part  that  "[ajny 
retroactive  a(  justment  would  be 
inconsistent  vith  (prospective  payment 
system]  because  the  incentives  for  cost 
reduction  am  1  efficiency  would  be 
eliminated."  Alvarado  Community 
Hospital  v.  S  lalala.  Case  No.  CV  94- 
0972  RMT  (E  k)  (CD.  Cal  May  6, 1996), 
appeal  filed.  No.  96-55967  (9th  Cir.). 
(There  is  pending  litigation  on  the  same 
issues  in  the  U.S.  District  Court  for  the 
District  of  Cc  lumbia.) 

Finally,  wd  do  not  agree  that  our 
outlier  policies  eire  fundamentally 
inequitable. .  ^s  we  discussed  in  the 
proposed  rul  3.  we  t)elieve  that  one 
reason  outlie  r  payments  have  been 
lower  than  expected  is  that  hospital 
costs  are  not  increasing  at  the  rate  we 
expected,  an  \  costs  may  even  be 


decreasing.  Available  data  show  that, 
beginning  in  FY  1994,  for  the  first  time 
since  the  inception  of  the  prospective 
payment  system,  hospitals  are 
experiencing  actual  decreases  in  cost 
per  case  from  one  year  to  the  next.  This 
information  is  confirmed  by  ProPAC  in 
its  June  1996  Report  to  Congress 
"Medicare  and  the  American  Health 
Care  System"  (Table  3-3,  Annual 
Change  in  PPS  Operating  Costs  and 
Payments,  First  11  Years  of  PPS,  p.  65). 
These  actual  decreases  in  cost  per  case 
follow  a  period  of  several  years  in 
which  the  rate  of  increase  in  operating 
cost  per  case  declined  irom.  one  year  to 
the  next. 

The  thresholds  for  a  given  fiscal  year 
reflect  a  certain  level  of  costs,  so  if 
hospitals  are  generally  holding  costs 
down,  then  fewer  cases  qualify  for 
outlier  payments  and  outlier  payments 
are  lower  than  expected.  But  if  lower 
hospital  costs  result  in  lower  than 
expected  outlier  payments,  it  also 
results  in  higher  than  expected  "profits" 
(at  least  with  respect  to  nonoutlier 
cases).  Hospital,  Medicare  profit 
margins  have  rebounded  to  levels  not 
seen  since  the  middle  of  the  1980s.  In 
the  June  1996  report,  ProPAC  found  the 
aggregate  prospective  payment  system 
operating  margin  to  be  6.0  percent  for 
FY  1994  (Figure  3-2,  Aggregate  PPS 
Operating  Margin,  First  13  Years  of  PPS 
p.  68).  ProPAC  believes  that  aggregate 
prospective  payment  system  margins  are 
even  higher  for  FYs  1995  and  1996. 

Therefore,  we  believe  that 
"underpayments"  for  outliers  are  not 
fundamentally  inequitable  because  one 
factor  contributing  to  this  result — lower 
hospital  costs — results  in 
"overpayments"  with  respect  to  the 
standard  DRG  payments.  We  do  not 
make  retroactive  adjustments  to  the 
standard  DRG  payments  to  account  for 
the  effect  of  actual  costs  being  lower 
than  expected;  similarly,  we  do  not 
make  retroactive  adjustments  to  outlier 
payments. 

As  we  have  stated  previously,  we 
believe  the  more  appropriate  action  for 
addressing  outlier  payments  is  to 
continue  to  examine  the  outlier  policy 
and  try  to  refine  our  estimation 
methodology. 

Comment:  Two  commenters  stated 
that,  after  modeling  the  outlier 
payments,  they  were  able  to  replicate 
HCFA's  resuh  of  5.1  percent  for 
operating  outlier  payments,  but  that 
their  analysis  yielded  only  4.8  percent 
for  capital  outlier  payments  as 
compared  with  HCFA's  result  of  5.2  , 
percent: 

Response:  We  have  determined  that 
the  methodology  used  by  the 


commenters  contained  several  technical 
errors. 

Comment:  Two  commenters  requested 
that  we  develop  an  econometric  hospital 
cost  model  to  help  us  predict  the  cost 
inflation  factors  used  for  purposes  of 
setting  outlier  thresholds. 

Response:  Currently,  we  calculate  the 
cost  inflation  factor  used  to  set  outlier 
thresholds  by  analyzing  hospital  cost 
report  data  on  cost  per  case  for  recent 
cost  reporting  periods.  The  nature  of  the 
econometric  cost  model  contemplated 
by  the  commenters  is  not  entirely  clear 
to  us,  but  we  are  interested  in  exploring 
such  an  approach  and  welcome  specific 
suggestions  for  developing  an 
econometric  model.  We  believe  such  an 
approach  might  be  helpful  if  the  model 
could  analyze  data  that  are  more  recent 
than  the  data  available  in  hospital  cost 
reports. 

We  did  not  receive  any  specific 
suggestions  for  refinements  to  our 
outlier  estimation  methodology.  We 
note  that  one  commenter  believes  that 
the  0.0  percent  cost  inflation  factor 
reflected  in  the  proposed  rule  is 
warranted.  As  explained  above,  in  this 
final  rule,  we  are  using  a  cost  inflation 
factor  of  minus  1.906  percent  to  further 
reflect  the  decreases  in  cost  per  case. 

B.  Adjustments  for  Area  Wage  Levels 
and  Cost  of  Living 

The  adjusted  standardized  amounts 
are  divided  into  labor  and  nonlabor 
portions.  Tables  la  and  Ic,  as  set  forth 
in  this  addendum,  contain  the  actual 
labor-related  and  nonlabor-related 
shares  that  will  be  used  to  calculate  the 
prospective  payment  rates  for  hospitals 
located  in  the  50  States,  the  District  of 
Columbia,  and  Puerto  Rico.  This  section 
addresses  two  types  of  adjustments  to 
the  standardized  amounts  that  are  made 
in  determining  the  prospective  payment 
rates  as  described  in  this  addendum. 

I.  Adjustment  for  Area  Wage  Levels 

Sections  1886(d)(3)(E)  and 
1886(d)(9)(C)(iv)  of  the  Act  require  that 
an  adjustment  be  made  to  the  labor- 
related  portion  of  the  prospective 
payment  rates  to  account  for  area 
differences  in  hospital  wage  levels.  This 
adjustment  is  made  by  multiplying  the 
labor-related  portion  of  the  adjusted 
standardized  amounts  by  the 
appropriate  wage  index  for  the  area  in 
which  the  hospital  is  located.  In  section 
in  of  the  preamble,  we  discuss  certain 
revisions  we  are  making  to  the  wage 
index.  This  index  is  set  forth  in  Tables 
4a  through  4e  of  this  addendum. 
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2.  Adjustment  for  Cost  of  Living  in 
Alaska  and  Hawaii 

Section  1886(d)(5)(H)  of  the  Act 
authorizes  an  adjustment  to  take  into 
account  the  unique  circumstances  of 
hospitals  in  Alaska  and  Hawaii.  Higher 
labor-related  costs  for  these  two  States 
are  taken  into  account  in  the  adjustment 
for  area  wages  described  above.  For  FY 
1997,  we  are  adjusting  the  payments  for 
hospitals  in  Alaska  and  Hawaii  by 
multiplying  the  nonlabor  portion  of  the 
standardized  amounts  by  the 
appropriate  adjustment  factor  contained 
in  the  table  below. 

Table  of  Cost-of-Living  Adjust- 
MENT  Factors,  Alaska  and  Hawaii 
Hospitals 


Alaska— All  areas  

Hawaii: 

County  of  Honolulu 

County  of  Hawaii  ... 

County  of  Kauai 

County  of  Maui  

County  of  Kalawao 


1.25 

1.225 

1.15 

1.20 

1.225 

1.225 


(The  above  factors  are  based  on  data  ob- 
tained from  the  U.S.  Office  of  Personnel  Man- 
agement.) 

C.  DRG  Relative  Weights 

As  discussed  in  section  II  of  the 
preamble,  we  have  developed  a 
classification  system  for  all  hospital 
discharges,  assigning  them  into  DRGs, 
and  have  developed  relative  weights  for 
each  DRG  that  reflect  the  resource 
utilization  of  cases  in  each  DRG  relative 
to  Medicare  cases  in  other  DRGs.  Table 
5  of  section  V  of  this  addendum 
contains  the  relative  weights  that  we 
will  use  for  discharges  occurring  in  FY 
1997.  These  factors  have  been 
recalibrated  as  explained  in  section  II  of 
the  preamble. 

D.  Calculation  of  Prospective  Payment 
Rates  for  FY  1997 

General  Formula  for  Calculation  of 
Prospective  Payment  Rates  for  FY  1997 

Prospective  payment  rate  for  all 
hospitals  located  outside  Puerto  Rico 
except  sole  community  hospitals  = 
Federal  rate. 

Prospective  payment  rate  for  sole 
community  hospitals  =  Whichever  of 
the  following  rates  yields  the  greatest 
aggregate  payment:  100  percent  of  the 
Federal  rate,  100  percent  of  the  updated 
FY  1982  hospital-specific  rate,  or  100 
percent  of  the  updated  FY  1987 
hospital-specific  rate. 

Prospective  payment  rate  for  Puerto 
Rico  =  75  percent  of  the  Puerto  Rico  rate 
+  25  percent  of  a  discharge-weighted 
average  of  the  national  large  urban 


standardized  amount  and  the  national 
other  standardized  amount. 

1.  Federal  Rate 

For  discharges  occurring  on  or  after 
October  1, 1996  and  before  October  1, 
1997,  except  for  sole  community 
hospitals  and  hospitals  in  Puerto  Rico, 
the  hospital's  payment  is  based 
exclusively  on  the  Federal  national  rate. 
Section  1866(d)(l)(A)(iii)  of  the  Act 
provides  that  the  Federal  rate  is 
comprised  of  100  percent  of  the  Federal 
national  rate. 

The  payment  amount  is  determined  as 
follows: 

Step  1 — Select  the  appropriate 
national  standardized  amoimt 
considering  the  type  of  hospital  and 
designation  of  the  hospital  as  large 
urban  or  other  (see  Tables  la,  section  V 
of  this  addendum). 

Step  2— Multiply  the  labor-related 
portion  of  the  standardized  amount  by 
the  applicable  wage  index  for  the 
geographic  area  in  which  the  hospital  is 
located  (see  Tables  4a,  4b,  and  4c, 
section  V  of  this  addendum). 

Step  3 — For  hospitals  in  Alaska  and 
Hawaii,  multiply  the  nonlabor-related 
portion  of  the  standardized  amount  by 
the  appropriate  cost-of-living 
adjustment  factor. 

Step  4 — Add  the  amount  from  Step  2 
and  the  nonlabor-related  portion  of  the 
standardized  amount  (adjusted  if 
appropriate  under  Step  3). 

Step  5 — Multiply  the  final  amount 
from  Step  4  by  the  relative  weight 
corresponding  to  the  appropriate  DRG 
(see  Table  5,  section  V  of  this 
addendum). 

2.  Hospital-Specific  Rate  (Applicable 
Only  to  Sole  Community  Hospitals) 

Sections  1886(d)(5)(D)(i)  and  (b)(3)(C) 
of  the  Act  provide  that  sole  community 
hospitals  are  paid  based  on  whichever 
of  the  following  rates  yields  the  greatest 
aggregate  payment:  the  Federal  rate,  the 
updated  hospital-specific  rate  based  on 
FY  1982  cost  per  discharge,  or  the 
updated  hospital-specific  rate  based  on 
FY  1987  cost  per  discharge. 

Hospital-specific  rates  nave  been 
determined  for  each  of  these  hospitals 
based  on  both  the  FY  1982  cost  per 
discharge  and  the  FY  1987  cost  per 
discharge.  For  a  more  detailed 
discussion  of  the  calculation  of  the  FY 
1982  hospital-specific  rate  and  the  FY 
1987  hospital-specific  rate,  we  refer  the 
reader  to  the  September  1. 1983  interim 
final  rule  (48  FR  39772);  the  April  20. 
1990  final  rule  with  comment  (55  FR 
15150);  and  the  September  4,  1990  final 
rule  (55  FR  35994). 

a.  Updating  the  FY  1982  and  FY  1987 
Hospital-Specific  Rates  for  FY  1 997.— 


We  are  increasing  the  hospital-specific 
rates  by  2.0  percent  (the  hospital  market 
basket  percentage  increase  of  2.5 
percent  minus  0.5  percentage  points)  for 
sole  community  hospitals  located  in  all 
areas  in  FY  1997.  Section 
1886(b)(3)(C)(ii)  of  the  Act  provides  that 
the  update  factor  applicable  to  the 
hospital-specific  rates  for  sole 
community  hospitals  equals  the  update 
factor  provided  under  section 
1886(b)(3)(B)(ii)  of  tiie  Act,  which,  for 
FY  1997,  is  the  market  basket  rate  of 
increase  minus  0.5  percentage  points. 
b.  Calculation  of  Hospital-Specific 
Rate. — For  sole  community  hospitals, 
the  applicable  FY  1997  hospital-specific 
rate  will  be  calculated  by  multiplying  a 
hospital's  hospital-specific  rate  for  the 
preceding  fiscal  year  by  the  applicable 
update  factor  (2.0  percent),  which  is  the 
same  as  the  update  for  all  prospective 
payment  hospitals.  In  addition,  the 
hospital-specific  rate  will  be  adjusted  bj' 
the  budget  neutrality  adjustment  factor 
(that  is,  0.998703)  as  discussed  in 
section  II.A.4.a  of  this  addendum.  This 
resulting  rate  will  be  used  in 
determining  under  which  rate  a  sole 
commimity  hospital  is  paid  for  its 
discharges  beginning  on  or  after  Octobei 
1, 1996,  based  on  the  formula  set  forth 
above. 

3.  General  Formula  for  Calculation  of 
Prospective  Payment  Rates  for  Hospitals 
Located  in  Puerto  Rico  Beginning  On  or 
After  October  1. 1996  and  Before 
October  1, 1997 

a.  Puerto  Rico  Rate. — ^The  Puerto  Rice 
prospective  payment  rate  is  determined 
as  follows: 

Step  1 — Select  the  appropriate 
adjusted  average  standardized  amount 
considering  the  large  urban  or  other 
designation  of  the  hospital  (see  Table 
Ic,  section  V  of  the  addendum). 

Step  2 — Multiply  the  labor-related 
portion  of  the  standardized  amount  by 
the  appropriate  wage  index  (see  Tables 
4a  and  4b,  section  V  of  the  addendum). 

Step  3 — Add  the  amount  from  Step  2 
and  the  nonlabor-related  portion  of  the 
standardized  amount. 

Step  4 — Multiply  the  result  in  Step  3 
by  75  percent. 

Step  5 — Multiply  the  amount  from 
Step  4  by  the  appropriate  DRG  relative 
weight  (see  Table  5,  section  V  of  the 
addendum). 

b.  National  Rate. — ^The  national 
prospective  payment  rate  is  determined 
as  follows: 

Step  1 — Multiply  the  labor-related 
portion  of  the  national  average 
standardized  amount  (see  Table  Ic, 
section  V  of  the  addendum)  by  the 
appropriate  wage  index. 
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the  amount  from  Step  1 
jr-related  portion  of  the 

(e  standardized  amount. 

tiply  the  result  in  Step  2 

tiply  the  amount  from 
ipropriate  DRG  relative 
lie  5,  section  V  of  the 


Step  2— Ad 
and  the  nonla 
national  avera 

Step  3— Mu 
by  25  percent 

Step  4 — Mu 
Step  3  by  the 
weight  (see  Ta 
addendum). 

The  sum  of  me  Puerto  Rico  rate  and 
the  national  rate  computed  above  equals 
the  prospective  payment  for  a  given 
discharge  for  ai  hospital  located  in 
Puerto  Rico. 

III.  Changes  to  Payment  Rates  for 
Inpatient  Capital-Related  Costs  for  FY 
1997 

The  prospec  ive  payment  system  for 
hospital  inpatiant  capital-related  costs 
was  implemen  ted  for  cost  reporting 
periods  beginning  on  or  after  October  1, 
1991.  Effect! VQ  with  that  cost  reporting 
period  and  dui  ing  a  10-year  transition 
period  extending  through  FY  2001, 
hospital  inpati  ent  capital-related  costs 
are  paid  based  on  an  increasing 
proportion  of  the  capital  prospective 
payment  system  Federal  rate  and  a 
decreasing  projportion  of  the  hospital's 
historical  costi  for  capital. 

The  basic  methodology  for 
determining  Federal  capital  prospective 
rates  is  set  form  at  §§  412.308  through 
412.352.  Belovir  we  discuss  the  factors 
that  we  used  ti  determine  the  Federal 
rate  and  the  hbspital-specific  rates  for 
FY  1997.  The  fates  will  be  effective  for 
discharges  ocqurring  on  or  after  October 
1, 1996. 

For  FY  1992L  we  computed  the 
standard  Federal  payment  rate  for 
capital-relatea  costs  under  the 
prospective  payment  system  by 
updating  the  ify  1989  Medicare 
inpatient  capital  cost  per  case  by  an 
actuarial  estin  ate  of  the  increase  in 
Medicare  inpa  tient  capital  costs  per 
case.  Each  year  after  FY  1992  we  update 
the  standard  Federal  rate,  as  provided  in 
§412.308(c)(li.  to  account  for  capital 
input  price  increases  and  other  factors. 
Also.  §  412.308(c)(2)  provides  that  the 
Federal  rate  is  adjusted  annually  by  a 
factor  equal  to  the  estimated  additional 
payments  undpr  the  Federal  rate  for 
outlier  cases,  determined  as  a 
proportion  of  total  capital  payments 
under  the  Fedferal  rate.  Section 
412.308(c)(3)  further  requires  that  the 
Federal  rate  b*  reduced  by  an 
adjustment  factor  equal  to  the  estimated 
additional  payments  made  for 
exceptions  under  §  412.348,  and 
§  412.308(c)(41(ii)  requires  that  the 
Federal  rate  be  adjusted  so  that  the 
annual  DRG  rtciassification  and  the 
recalibration  ( if  DRG  weights  and 
changes  in  th(  geographic  adjustment 


factor  are  budget  neutral.  For  FY  1992 
through  FY  1995,  §412.352  required 
that  the  Federal  rate  also  be  adjusted  by 
a  budget  neutrality  factor  so  that 
estimated  aggregate  payments  for  ' 
inpatient  hospital  capital  costs  were 
projected  to  equal  90  percent  of  the 
estimated  payments  that  would  have 
been  made  for  capital-related  costs  on  a 
reasonable  cost  basis  during  the  fiscal 
year.  That  provision  expired  in  FY  1996. 

The  hospital-specific  rate  for  each 
hospital  was  calculated  by  dividing  the 
hospital's  Medicare  inpatient  capital- 
related  costs  for  a  specified  base  year  by 
its  Medicare  discharges  (adjusted  for 
transfers),  and  dividing  the  result  by  the 
hospital's  case  mix  index  (also  adjusted 
for  transfers).  The  resulting  case-mix 
adjusted  average  cost  per  discharge  was 
then  updated  to  FY  1992  based  on  the 
national  average  increase  in  Medicare's 
inpatient  capital  cost  per  discharge  and 
adjusted  by  the  exceptions  payment 
adjustment  factor  and  the  budget 
neutrality  adjustment  factor  to  yield  the 
FY  1992  hospital-specific  rate.  The 
hospital-specific  rate  is  updated  each 
year  after  FY  1992  for  inflation  and  for 
changes  in  the  exceptions  payment 
adjustment  factor.  For  FY  1992  through 
FY  1995,  the  hospital-specific  rate  was 
also  adjusted  by  a  budget  neutrality 
adjustment  factor. 

To  determine  the  appropriate  budget 
neutrality  adjustment  factors  and  the 
exceptions  payment  adjustment  factor, 
.we  developed  a  dynamic  model  of 
Medicare  inpatient  capital-related  costs, 
that  is,  a  model  that  projects  changes  in 
Medicare  inpatient  capital-related  costs 
over  time.  With  the  expiration  of  the 
budget  neutrality  provision,  the  model 
is  still  used  to  estimate  the  exceptions 
payment  adjustment  and  other  factors. 
The  model  and  its  application  are 
described  more  fully  in  Appendix  B. 

In  accordance  with  section 
1886(d)(9)(A)  of  the  Act,  under  the 
prospective  payment  system  for 
inpatient  operating  costs,  hospitals 
located  in  Puerto  Rico  are  paid  for 
operating  costs  under  a  special  payment 
formula.  These  hospitals  are  paid  a 
blended  rate  that  consists  of  75  percent 
of  the  applicable  standardized  amount 
specific  to  Puerto  Rico  hospitals  and  25 
percent  of  the  applicable  national 
average  standardized  amount.  Section 
412.374  provides  for  this  blended 
payment  system  for  payments  to  Puerto 
Rico  hospitals  under  the  prospective 
payment  system  for  inpatient  capital- 
related  costs.  Accordingly,  for  capital- 
related  costs  we  tompute  a  separate 
payment  rate  specific  to  Puerto  Rico 
hospitals  using  the  same  methodology 
used  to  compute  the  national  Federal 
rate  for  capital.  Hospitals  in  Puerto  Rico 


are  paid  based  on  75  percent  of  the 
Puerto  Rico  rate  and  25  percent  of  the 
Federal  rate. 

A.  Determination  of  Federal  Inpatient 
Capital-Related  Prospective  Payment 
Rate  Update 

For  FY  1996,  the  Federal  rate  was 
$461.96.  In  the  proposed  rule,  we  stated^ 
that  the  proposed  FY  1997  Federal  rate  ' 
was  $441.84.  In  this  final  rule,  we  are 
establishing  an  FY  1997  Federal  rate  of 
$438.92. 

In  the  discussion  that  follows,  we 
explain  the  factors  that  were  used  to 
determine  the  FY  1997  Federal  rate.  In 
particular,  we  explain  why  the  FY  1997 
Federal  rate  has  decreased  4.99  percent 
compared  to  the  FY  1996  Federal  rate. 
We  also  explain  that  capital  payments 
per  case  are  estimated  to  increase  by 
3.92  percent.  Taking  into  account  the 
effects  of  increases  in  projected 
discharges,  we  estimate  that  aggregate 
capital  payments  will  increase  6.77 
percent. 

The  major  factor  contributing  to  the 
decrease  in  the  FY  1997  rate  in 
comparison  to  FY  1996  is  the  change  in 
the  exceptions  reduction  factor.  We 
have  expected  the  number  and  amount 
of  exceptions  payments  generally  to 
increase  throughout  the  transition 
period. 

Total  payments  to  hospitals  under  the 
prospective  payment  system  are 
relatively  insensitive  to  changes  in  the 
capital  prospective  payments.  Since 
capital  payments  are  about  10  percent  of 
hospital  payments,  a  1  percent  change 
in  the  capital  Federal  rate  yields  only 
about  0.1  percent  change  in  actual 
payments  to  hospitals.  Aggregate 
payments  under  the  capital  prospective 
payment  transition  system  are  estimated 
to  increase  in  FY  1997  compared  to  FY 
1996.  Specifically,  we  estimate  that 
aggregate  payments  in  FY  1997  will  be 
6.77  percent  higher  than  they  were  in 
FY  1996.  Changes  in  aggregate  payments 
include  changes  in  capital  payments  per 
discharge  and  changes  in  the  number  of 
discharges.  Under  the  prospective 
payment  system  for  capital-related 
costs,  payments  per  discharge  (or  case) 
are  estimated  to  increase  3.92  percent  in 
FY  1997  compared  to  FY  1996. 

1.  Standard  Federal  Rate  Update 
■  Section  412.308{c)(l)(ii)  has  provided 
that  the  standard  Federal  rate  is  updated 
based  on  an  analytical  framework  that 
takes  into  account  changes  in  a  capital 
input  price  index  and  other  factors.  The 
update  framework  consists  of  a  capital 
input  price  index  and  several  policy 
adjustment  factors.  Specifically,  we 
have  adjusted  the  projected  CIPI  rate  of 
increase  as  appropriate  each  year  for 
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case-mix  index  related  changes,  for 
intensity,  and  for  errors  in  previous  CIPI 
forecasts.  The  proposed  rule  reflected  an 
update  factor  of  1.0  percent,  based  on 
the  data  available  at  the  time.  The  final 
update  factor  for  FY  1997  under  that 
framework  is  0.7  percent.  This  update 
factor  is  based  on  a  projected  1.3 
percent  increase  in  the  CIPI,  and  on 
policy  adjustment  factors  of  -  0.6 
percent.  We  explain  the  basis  for  the  FY 
1997  CIPI  projection  in  section  IV.B  of 
the  preamble  to  this  final  rule.  Here  we  - 
describe  the  policy  adjustments  that 
have  been  applied. 

The  case-mix  index  (CMI)  is  the 
measiue  of  the  average  DRG  weight  for 
cases  paid  under  the  prospective 
payment  system.  Because  the  DRG 
weight  determines  the  prospective 
payment  for  each  case,  any  percentage 
increase  in  the  CMI  corresponds  to  an 
equal  percentage  increase  in  hospital 
payments. 

The  CMI  can  change  for  any  of  several 
reasons:  because  the  average  resource 
use  of  Medicare  patients  changes  ("real" 
case-mix  change);  because  changes  in 
hospital  coding  of  patient  records  result 
in  higher  weight  DRG  assignments 
("coding  effects");  and  because  the 
annual  DRG  reclassification  and 
recalibration  changes  may  not  be  budget 
neutral  ("reclassification  effect").  We 
define  real  case-mix  change  as  actual 
changes  in  the  mix  (and  resource 
requirements)  of  Medicare  patients  as 
opposed  to  changes  in  coding  behavior 
that  result  in  assignment  of  cases  to 
higher-weighted  DRGs  but  do  not  reflect 
higher  resource  requirements.  In  the 
update  &"amework  for  the  prospective 
payment  system  for  operating  costs,  we 
adjust  the  update  upwards  to  allow  for 
real  case-mix  change,  but  remove  the 
effects  of  coding  changes  on  the  CMI. 
We  also  remove  the  effect  on  total 
payments  of  prior  changes  to  the  DRG 
classifications  and  relative  weights,  in 
order  to  retain  budget  neutrality  for  all 
CMI-related  changes  other  than  patient 
severity.  (For  example,  we  adjusted  for 
the  effects  of  the  FY  1992  DRG 
reclassification  and  recalibration  as  part 
of  our  FY  1994  update 
recommendation.)  The  operating 
adjustment  consists  of  a  reduction  for 
total  observed  case-mix  change,  an 
increase  for  the  portion  of  case-mix 
change  that  we  determine  is  due  to  real 
case-mix  change  rather  than  coding 
modifications,  and  an  adjustment  for  the 
effect  of  prior  DRG  reclassification  and 
recalibration  changes.  We  have  adopted 
this  CMI  adjustment  in  the  capital 
update  framework  as  well. 

For  FY  1997,  we  are  projecting  a  1.6 
percent  increase  in  the  case-mix  index. 
We  now  estimate  that  real  case-mix 


increase  will  be  1.0  percent  in  FV  1997. 
In  previous  years,  we  have  assumed  that 
real  case  mix  will  increase  at  about  1.0 
percent  per  year.  We  expect  this  pattern 
to  continue.  The  final  net  adjustment  for 
case-mix  change  in  FY  1997  is  therefore 
0.6  percentage  points. 

We  estimate  that  DRG  reclassification 
and  recalibration  resulted  in  a  0.0 
percent  change  in  the  case  mix  when 
compared  with  the  case-mix  index  that 
would  have  resulted  if  we  had  not  made 
the  reclassification  and  recalibration 
changes  to  the  DRGs. 

The  ciurent  operating  update 
framework  contains  an  adjustment  for 
forecast  error.  The  input  price  index 
forecast  is  based  on  historical  trends 
and  relationships  ascertainable  at  the 
time  the  update  factor  is  established  for 
the  upcoming  year.  In  any  given  year 
there  may  be  imanticipated  price 
fluctuations  that  may  result  in 
differences  between  the  actual  increase 
in  prices  faced  by  hospitals  and  the 
forecast  used  in  calculating  the  update 
factors.  In  setting  a  prospective  payment 
rate  under  the  proposed  fi-amework,  we 
make  an  adjustment  for  forecast  error 
only  if  our  estimate  of  the  capital  input 
price  index  rate  of  increase  for  any  year 
is  off  by  0.25  percentage  points  or  more. 
There  is  a  2-year  lag  between  the 
forecast  and  the  measurement  of  the 
forecast  error.  Thus,  for  example,  we 
would  adjust  for  a  forecast  error  made 
in  FY  1996  through  an  adjustment  to  the 
FY  1998  update.  Because  we  only 
introduced  this  analytical  framework  in 
FY  1996,  FY  1998  is  the  first  year  in 
which  a  forecast  error  adjustment  could 
be  required. 

Under  the  capital  prospective 
payment  system  framework,  we  also 
make  an  adjustment  for  changes  in 
intensity.  We  calculate  this  adjustment 
using  the  same  methodology  and  data  as 
in  the  framework  for  the  operating 
prospective  payment  system.  The 
intensity  factor  for  the  operating  update 
ft-amework  reflects  how  hospital 
services  aire  utilized  to  produce  the  final 
product,  that  is,  the  discharge.  This 
Component  accounts  for  changes  in  the 
use  of  quality-enhancing  services, 
changes  in  within-DRG  severity,  and 
expected  modification  of  practice 
patterns  to  remove  cost-ineffective 
services. 

We  calculate  case-mix  constant 
intensity  as  the  change  in  total  charges 
per  admission,  adjusted  for  price  level 
changes  (the  CPI  hospital  component) 
and  changes  in  real  case  mix.  The  use 
of  total  charges  in  the  calculation  of  the 
proposed  intensity  factor  makes  it  a 
total  intensity  factor,  that  is,  charges  for 
capital  services  are  already  built  into  the 
calculation  of  the  factor.  We  have 


therefore  incorporated  the  intensity 
adjustment  from  the  operating  update 
fi^meworic  into  the  capital  update 
framework.  Without  reliable  estimates 
of  the  proportions  of  the  overall  annual 
intensity  increases  that  are  due, 
respectively,  to  ineffective  practice 
patterns  and  to  the  combination  of 
quality-enhancing  new  technologies  and 
within-DRG  complexity,  we  assume,  as 
in  the  revised  operating  update 
framework,  that  one-half  of  the  annual 
increase  is  due  to  each  of  these  factors. 
The  capital  update  framework  thus 
provides  an  add-on  to  the  input  price 
index  rate  of  increase  of  one-half  of  the 
estimated  annual  increase  in  intensity  to 
allow  for  within-DRG  severity  increases 
and  the  adoption  of  quality-enhancing 
technology. 

For  FY  1997,  we  have  developed  a 
Medicare-specific  intensity  measure 
based  on  a  5-year  average  using  FY 
1991-1995.  In  determining  case-mix 
constant  intensity,  we  found  that 
observed  case-mix  increase  was  2.8 
percent  in  FY  1991, 1.8  percent  in  FY 
1992,  0.9  percent  in  FY  1993,  0.8 
percent  in  FY  1994,  and  1.6  percent  in 
FY  1995.  For  FY  1991.  FY  1992  and  FY 
1995,  we  estimate  that  real  case-mix 
increase  was  1.0  to  1.4  percent  each 
year.  The  estimate  for  those  years  is 
supported  by  past  studies  of  case-mix 
change  by  the  RAND  Corporation.  The 
most  recent  study  was  "Has  DRG  Creep 
Crept  Up?  Decomposing  the  Case  Mix 
Index  Change  Between  1987  and  1988" 
by  G.M.  Carter,  J.P.  Newhouse,  and  D.A. 
Relies,  R-4098-HCFA/ProPAC  (1991). 
The  study  suggested  that  real  case-mix 
change  was  not  dependent  on  total 
change,  but  was  rather  a  fairly  steady 
1.0  to  1.5  percent  per  year.  We  use  1.4 
percent  as  the  upper  bound  because  the 
RAND  study  did  not  take  into  account 
that  hospitals  may  have  induced  doctors 
to  document  medical  records  more 
completely  in  order  to  improve 
payment.  Following  that  study,  we 
consider  up  to  1.4  percent  of  observed 
case-mix  change  as  real  for  FY  1991 
through  FY  1995. 

Given  estimates  of  real  case-mix 
increase  of  1.0  percent  for  FY  1991  and 
FY  1992,  0.9  percent  for  FY  1993,  0.8 
percent  for  FY  1994,  and  1.0  percent  for 
FY  1995,  we  estiihate  that  case-mix 
constant  intensity  declined  by  an 
average  1.1  percent  during  FY  1991 
through  FY  1995^  for  a  cumulative 
decrease  of  5.3  percent.  If  we  assume 
that  real  case-mix  increase  was  1.4 
percent  for  FY  1991  and  FY  1992,  0.9 
percent  for  FY  1993,  0.8  percent  for  FY 
1994,  and  1.4  percent  for  FY  1995,  we 
estimate  that  case-mix  constant 
intensity  declined  by  an  average  1.2 
percent  during  FY  1991  throu^  FY 
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1995,  for  a  cur  mlative  decrease  of  5.8 
percent.  Since  we  estimate  that  intensity 
has  declined  (Juring  that  period,  we  are 
recommending  a  0.0  percent  intensity 
adjustment  foijFY  1997. 

2.  Outlier  Payihent  Adjustment  Factor 

Section  412J312(c)  establishes  a 
unified  outlier  methodology  for 
inpatient  operating  and  inpatient 
capital-related  costs.  A  single  set  of 
thresholds  is  ysed  to  identify  outlier 
cases  for  both  inpatient  operating  and 
inpatient  capifal-related  payments. 
Outlier  payments  are  made  only  on  the 
portion  of  the  Federal  rate  used  to 
calculate  the  Hospital's  inpatient 
capital-relatedi  payments  (for  example, 
60  percent  foricost  reporting  periods 
beginning  in  pnc  1997  for  hospitals  paid 
under  the  fullj  prospective 
methodology).  Section  412.308(c)(2) 
provides  that  the  standard  Federal  rate 
for  inpatient  capital-related  costs  be 
reduced  by  an  adjustment  factor  equal 
to  the  estimated  additional  payments 
under  the  Federal  rate  for  outlier  cases, 
determined  asja  proportion  of  inpatient 
capital-relateq^payments  under  the 
Federal  rate.  1  he  outUer  thresholds  are 
set  so  that  esti  mated  outlier  payments 
are  5.1  percen:  of  estimated  total  DRG 
payments.  Th(  i  inpatient  capital-related 
outlier  reducti  on  factor  is  then  set 
according  to  the  estimated  inpatient 
capital-related  outlier  payments  that 
would  be  made  if  all  hospitals  were 
paid  according  to  100  percent  of  the 
Federal  rate.  For  purposes  of  calculating 
the  outlier  thresholds  and  the  outlier 
reduction  factbr,  we  model  all  hospitals 
as  if  paid  100  percent  of  the  Federal  rate 
because,  as  explained  above,  outlier 
payments  are  made  only  on  the  portion 
of  the  Federal  rate  that  is  included  in 
the  hospital's  inpatient  capital-related 
payments. 

in  the  September  1, 1995  final  rule, 
we  estimated  [hat  outlier  payments  for- 
capital  in  FY  1996  would  equal  4.64 
percent  of  inp  atient  capital-related 
payments  bas  3d  on  the  Federal  rate. 
Accordingly,  we  applied  an  outlier 
adjustment  fafctor  of  0.9536  to  the 
Federal  rate.  Based  on  the  thresholds  as 
set  forth  in  sefction  II.A.4.d  of  the 
addendum,  we  estimate  that  outlier 
payments  wilj  equal  5.19  percent  of 
inpatient  capital-related  payments  based 
on  the  Federafl  rate  in  FY  1997.  We  are, 
therefore,  applying  an  outlier 
adjustment  fitor  of  0.9481  to  the 
Federal  rate.  "Thus,  estimated  capital 
outlier  payments  for  FY  1997  represent 
a  higher  percentage  of  total  capital 
payments  thaii  in  FY  1996. 

The  outlier  reduction  factors  are  not 
built  permanuntly  into  the  rates;  that  is, 
they  are  not  a  pplied  cumulatively  in 


determining  the  Federal  rate.  Therefore, 
the  net  change  in  the  outlier  adjustment 
to  the  Federal  rate  for  FY  1997  is  0.9942 
(.9481/.9536).  Thus,  the  outlier 
adjustment  decreases  the  FY  1997 
Federal  rate  by  0.58  percent  (1-0.9942) 
compared  with  the  FY  1996  outlier 
adjustment. 

3.  Budget  Neutrality  Adjustment  Factor 
for  Changes  in  DRG  Classifications  and 
Weights  and  the  Geographic  Adjustment 
Factor 

Section  412.308(c)(4)(ii)  requires  that 
the  Federal  rate  be  adjusted  so  that 
estimated  aggregate  payments  for  the 
fiscal  year  based  on  the  Federal  rate 
after  any  changes  resulting  imm  the 
annual  DRG  reclassification  and 
recalibration  and  changes  in  the 
geographic  adjustment  factor  equal 
estimated  aggregate  payments  that 
would  have  been  made  based  on  the 
Federal  rate  without  such  changes.  We 
use  the  actuarial  model  described  in 
Appendix  B  to  estimate  the  aggregate 
payments  that  would  have  been  made 
on  the  basis  of  the  Federal  rate  without 
changes  in  the  DRG  classifications  and 
weights  and  in  the  geographic 
adjustment  factor.  We  also  use  the 
model  to  estimate  aggregate  payments 
that  would  be  made  on  the  basis  of  the 
Federal  rate  as  a  result  of  those  changes. 
We  then  use  these  figures  to  compute 
the  adjustment  required  to  maintain 
budget  neutrality  for  changes  in  DRG 
wei^ts  and  in  the  geographic 
adjustment  factor. 

For  FY  1996,  we  calculated  a  GAF/ 
DRG  budget  neutrality  factor  of  0.9994. 
In  the  proposed  rule  for  FY  1997,  we 
proposed  a  GAF/DRG  budget  neutrality 
factor  of  0.9992.  In  tiiis  final  rule,  based 
on  calculations  using  updated  data,  we 
are  applying  a  factor  of  0.9987  to  meet 
this  requirement.  The  GAF/DRG  budget 
neutrality  factors  are  built  permanently 
into  the  rates;  that  is,  they  are  applied 
cumulatively  in  determining  the  Federal 
rate.  This  follows  from  the  requirement 
that  estimated  aggregate  payments  each 
year  be  no  more  than  they  would  have 
been  in  the  absence  of  the  annual  DRG 
reclassification  and  recalibration  and 
changes  in  the  geographic  adjustment 
factor.  The  incremental  change  in  the 
adjustment  ft-om  FY  1996  to  FY  1997  is 
0.9987.  The  cumulative  change  in  the 
rate  due  to  this  adjustment  is  1.0012 
(the  product  of  the  incremental  factors 
for  FY  1993,  FY  1994,  FY  1995,  FY 
1996,  and  FY  1397:  0.9980  x  1.0053  x 
0.9998  X  0.9994  x  0.9987  =  1.0012). 

This  factor  accounts  for  DRG 
reclassifications  and  recalibration  and 
for  changes  in  the  geographic 
adjustment  factor.  It  also  incorporates 
the  effects  on  the  geographic  adjustment 


factor  of  FY  1997  geographic 
reclassification  decisions  made  by  the 
MGCRB  compared  to  FY  1996  decisions. 
However,  it  does  not  account  for 
changes  in  payments  due  to  changes  in 
the  disproportionate  share  and  indirect 
medical  education  adjustment  factors  or 
in  the  large  urban  add-on. 

4.  Exceptions  Payment  Adjustment 
Factor 

Section  412.308(c)(3)  requires  that  the 
Standard  Federal  rate  for  inpatient 
capital-related  costs  be  reduced  by  an 
adjustment  factor  equal  to  the  estimated 
additional  payments  for  exceptions 
under  §  412.348  determined  as  a 
proportion  of  total  payments  under  the 
hospital-specific  rate  and  Federal  rate. 
We  use  the  model  originally  developed 
for  determining  the  budget  neutrality 
adjustment  factor  to  estimate  payments 
under  the  exceptions  payment  process 
and  to  determine  the  exceptions 
payment  adjustment  factor.  We  describe 
that  model  in  Appendix  B  to  this  final 
rule. 

For  FY  1996,  we  estimated  that 
exceptions  payments  would  equal  1.51 
percent  of  aggregate  payments  based  on 
the  Federal  rate  and  the  hospital- 
specific  rate.  Therefore,  we  applied  an 
exceptions  reduction  factor  of  0.9849 
(1-.0151)  in  determining  the  Federal 
rate.  For  FY  1997,  we  estimated  in  the 
May  31, 1996,  proposed  rule  that 
exceptions  payments  would  equal  6.07 
percent  of  aggregate  payments  based  on 
the  Federal  rate  and  the  hospital- 
specific  rate.  Therefore,  we  proposed  to 
apply  an  exceptions  reduction  factor  of 
0.9393  (1-0.0607)  to  determine  the  FY 
1997  Federal  rate.  For  this  final  rule,  we 
estimate  that  exceptions  payments  for 
FY  1997  will  equal  6.42  percent  of 
aggregate  payments  based  on  the 
Federal  rate  and  the  hospital-specific 
rate.  We  are,  therefore,  applying  an 
exceptions  payment  reduction  factor  of 
0.9358  to  the  Federal  rate  for  FY  1997. 

The  final  exceptions  reduction  factor 
for  FY  1997  is  thus  4.99  percent  lower 
than  the  factor  for  FY  1996,  and  0.37 
percent  lower  than  the  factor  in  the  FY 
1997  proposed  rule.  As  we  have  stated 
before,  we  have  expected  the  number 
and  amount  of  exceptions  payments 
generally  to  increase  throughout  the 
transition  period. 

The  exceptions  reduction  factors  are 
not  built  permanently  into  the  rates;  that 
is,  the  factors  are  not  applied 
ciunulatively  in  determining  the  Federal 
rate.  Therefore,  the  net  adjustment  to 
the  FY  1997  Federal  rate  is  0.9358/ 
0.9849,  or  0.9501. 
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5.  Standard  Capital  Federal  Rate  for  FY 
1997 

For  FY  1996,  the  capital  Federal  rate 
was  $461.96.  With  the  changes  we 
proposed  to  the  factors  used  to  establish 
the  Federal  rate,  we  proposed  that  the 
FY  1997  Federal  rate  would  be  $441.84. 
In  this  final  rule,  we  are  establishing  an 
FY  1997  Federal  rate  of  $438.92.  The 
final  Federal  rate  for  FY  1997  was 
calculated  as  follows: 

•  The  FY  1997  update  factor  is 
1.0070,  that  is,  the  update  is  0.70 
percent. 

•  The  FY  1997  outlier  adjustment 
factor  is  0.9481. 

•  The  FY  1997  budget  neutrality 
adjustment  factor  applied  to  the 
standard  Federal  payment  rate  for 


changes  in  the  DRG  relative  weights  and 
in  the  geographic  adjustment  factor  is 
0.9987. 

•  The  FY  1997  exceptions  payments 
adjustment  factor  is  0.9358. 

Since  the  Federal  rate  has  already 
been  adjusted  for  differences  in  case 
mix,  wages,  cost  of  living,  indirect 
medical  education  costs,  and  payments 
to  hospitals  serving  a  disproportionate 
share  of  low-income  patients,  we  are 
making  no  additional  adjustments  in  the 
standard  Federal  rate  for  these  factors 
other  than  the  budget  neutrality  factor 
for  changes  in  the  DRG  relative  weights 
and  the  geographic  adjustment  factor. 

We  are  providing  a  chart  that  shows 
how  each  of  the  factors  and  adjustments 
for  FY  1997  affected  the  computation  of 


the  final  FY  1997  Federal  rate  in 
comparison  to  the  FY  1996  Federal  rate. 
The  final  FY  1997  update  factor 
increases  the  Federal  rate  0.70  percent 
compared  to  the  rate  in  FY  1996,  while 
the  final  geographic  and  DRG  budget 
neutrality  factor  decreases  the  Federal 
rate  by  0.13  percent.  The  final  FY  1997 
outlier  adjustment  factor  decreases  the 
Federal  rate  by  0.58  percent  compared 
to  FY  1996.  The  final  FY  1997 
exceptions  reduction  factor  decreases 
the  Federal  rate  by  4.99  percent 
compared  to  the  exceptions  reduction 
for  FY  1996.  The  combined  effect  of  all 
the  changes  is  to  decrease  the  Federal 
rate  by  4.99  percent  compared  to  the 
Federal  rate  for  FY  1996. 


Comparison  of  Factors  and  Adjustments:  FY  1996  Federal  Rate  and  FY  1997  Federal  Rate 


Update  factor^: 

FY  1996  

FY  1997 

GAF/DRG  adjustment  factor  <: 

FY  1996 

FY  1997 

Outlier  adjustment  factor*: 

FY  1996 

FY  1997 _.. 

Exceptions  adjustment  factor  *: 

FY  1996 

FY  1997 : _... 

Federal  Rate: 

FY  1996 

FY  1997 


1.0120 
1.0070 

0.9994 
0.9987 

0.9536 
0.9481 

0.9849 
0.9358 

$461.96 
$438.92 


Change 


1.0070 


0.9987 


0.9942 


0.9501 
6.9501 


Percent  change 


0.70 
^.13 

-^"99 
^.99 


f  Jm^l^lJ^i?!?',^^,  ^^^  GAF/DRG  budget  neutrality  factors  are  built  pemnanently  into  the  rates.  Thus,  for  example,  the  incremental  change 
j^tT^  1W6  to  FY  1997  resulting  from  the  application  of  the  0.9987  GAF/DRG  budget  neutrality  factor  for  FY  1997  is  0  9987 
-fJlie  ouUier  reduction  factor  and  the  exceptions  reduction  factor  are  not  built  pennanently  into  the  rates;  that  is,  these  factors  are  not  aoolied 

!^o  Q!fi2f5^!r>.o®  ®'T?«c'iS  ^*^^  '^^^-  ^^"*'  *°^  example,  the  net  change  resulting  from  the  application  of  the  FY  1997  exceptions  reductionfactor 
ts  U.SM9<vU.ao49,  or  0.9501. 


We  are  also  providing  a  chart  that 
shows  how  the  final  FY  1997  Federal 
rate  differs  from  the  proposed  FY  1997 
Federal  rate. 

This  chart  shows  the  factors  that 
contributed  to  the  0.66  percent  decrease 


in  the  rate  since  the  proposed  rule.  The 
update  factor  decreased  0.30  percent 
since  the  proposed  rule.  Anodier  change 
since  the  proposed  rule  is  seen  in  the 
exceptions  reduction  factor,  decreasing 
0.37  percent  fit)m  the  earlier  estimate. 


The  GAF/DRG  reductipn  factor 
decreased  only  0.05  percent  since  the 
proposed  rule  and  the  outlier  reduction 
factor  increased  0.05  percent  since  the 
proposed  estimate. 


Comparison  of  Factors  and  Adjustments:  Proposed  FY  1997  Federal  Rate  and  Final  FY  1997  Federal  Rate 


Update  factor: 

Proposed  FY  1997 

Final  FY  1997 

Outlier  reduction  factor 

Proposed  FY  1997 

Final  FY  1997 

GAF/DRG  reduction  factor: 

Proposed  FY  1997 

Final  FY  1997 

Exceptions  reduction  factor 

Proposed  FY  1997 

Final  FY  1997 

Federal  rate: 

Proposed  FY  1997 

Final  FY  1997 


1.0100 
1.0070 

0.9476 
0.9481 

0.9992 
0.9987 

0.9393 
0.9358 

$441.84 
$438.92 


Net  adjustment 


0.9970 


Percent  change 


1.0005 


0.9995 


0.9963 


-0.30 


005 


-0.05 


-0.37 


0.9934 


-0.66 
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6.  Special  Rati  for  Puerto  Rico  Hospitals 

For  FY  199^,  the  special  rate  for 
Puerto  Rico  h<>spitals  was  $355.35.  With 
the  changes  wie  proposed  to  the  factors 
used  to  detemine  the  rate,  the  proposed 
FY  1997  specilal  rate  for  Puerto  Rico  was 
$339.87.  In  this  final  rule,  the  FY  1997 
capital  rate  for  Puerto  Rico  is  $337.63. 

B.  Detenninat  on  of  Hospital-Specific 
Rate  Update  I 

Section  4121328(6)  of  the  regulations 
provides  that  the  hospital-specific  rate 
for  FY  1997  hi  determined  by  adjusting 
the  FY  1996  hospital-specific  rate  by  the 
following  factors: 

1.  Hospital-Specific  Rate  Update  Factor 

The  hospitai-specific  rate  is  updated 
in  accordancejwith  the  update  factor  for 
the  standard  Federal  rate  determined 
under  §  412.3lD8(c)(l).  For  FY  1997,  the 
hospital-speci  Sc  rate  will  be  updated  by 
a  factor  of  l.OI  I70. 


2.  Exceptions  Payment  Adjustment 
Factor 

For  FY  1992  through  FY  2001,  the 
updated  hospital-specific  rate  is 
multiplied  by  an  adjustment  factor  to 
account  for  estimated  exceptions 
payments  for  capital-related  costs  under 
§  412.348,  determined  as  a  proportion  of 
the  total  amount  of  payments  under  the 
hospital-specific  rate  and  the  Federal 
rate.  For  FY  1997,  we  estimated  in  the 
proposed  rule  that  exceptions  payments 
would  be  6.07  percent  o^aggregate 
payments  based  on  the  Federal  rate  and 
the  hospital-specific  rate.  We  therefore 
proposed  that  the  updated  hospital- 
specific  rate  be  reduced  by  a  factor  of 
0.9393.  In  this  final  rule,  we  estimate 
that  exceptions  payments  will  be  6.42 
percent  of  aggregate  payments  based  on 
the  Federal  rate  and  the  hospital- 
specific  rate.  We  are  therefore  applying 
an  exceptions  reduction  factor  of  0.9358 


to  the  hospital-specific  rate.  The 
exceptions  reduction  factors  are  not 
built  permanently  into  the  rates;  that  is, 
the  factors  are  not  applied  cumulatively 
in  determining  the  hospital-specific 
rate.  Therefore,  the  net  adjustment  to 
the  FY  1997  hospital-specific  rate  is 
0.9358/0.9849,  or  0.9501. 

3.  Net  Change  to  Hospital-Specific  Rate 

We  are  providing  a  chart  to  show  the 
net  change  to  the  hospital-specific  rate. 
The  chart  shows  the  factors  for  FY  1996 
and  FY  1997  and  the  net  adjustment  for 
each  factor.  It  also  shows  that  the 
cumulative  net  adjustment  fi-om  FY 
1996  to  FY  1997  is  0.9568,  which 
represents  a  decrease  of  4.32  percent  to 
the  hospital-specific  rate.  The  FY  1997 
hospital-specific  rate  for  each  hospital  is 
determined  by  multiplying  the  FY  1996 
hospital-specific  rate  by  the  cxunulative 
net  adjustment  of  0.9568. 


FY  1997  Update  and  Adjustments  to  Hospital-Specific  Rates 


Update  factor 

PC  1996.. 

FY  1997  .. 
Exceptions  payi^ent  ac^ustment  (actor: 

FY  1996 

FY  1997 
Cumulative  adjustments: 

FY  1996 

FY  1997 


1.0100 
1.0070 

0.9849 
0.9358 

0.9947 
0.9518 


Net  adjustment 


1.0070 


0.9501 
a9568 


Percent  change 


0.70 


-4.99 
-4!32 


Note-  The  uptete  factor  for  the  hosprtal-speafic  rate  is  applied  cumulatively  in  determining  the  rates.  Thus,  the  itwemental  inorease  m  the  up- 
date factor  from  FY  1996  to  FY  1997  is  1.0070.  In  contrast,  the  exceptions  payment  adjustment  factor  ^^^^,^"^^\^l^°L,^'^J!°^ 
applied  cumulatively.  Thus,  for  example,  the  incremental  increase  in  the  exceptions  reduction  factor  from  FY  1996  to  FY  1997  is  0.9358/0.a84a. 


or  0.9501. 


of  Inpatient  Capital- 
Prosfifsctive  Payments  for  FY 


C.  Calculatioi  i 

Related 

1997 

During  the  capital  prospective 
payment  systi  im  transition  period,  a 
hospital  is  paid  for  inpatient  capital- 
related  costs  under  one  of  two 
alternative  pa  ^ent  methodologies:  the 
fully  prospec^ve  payment  methodology 
or  the  hold-hirmless  methodology.  The 
payment  methodology  applicable  to  a 
particular  hospital  is  determined  when 
a  hospital  cor  les  under  the  prospective 
payment  system  for  capital-related  costs 
by  comparing  its  hospital-specific  rate 
to  the  Federa  rate  applicable  to  the 
hospital's  first  cost  reporting  period 
under  the  pre  spective  payment  system. 
The  applicab  e  Federal  rate  is 
determined  by  adjusting: 

•  For  outlii  jrs  by  dividing  the 
standard  Fedi  iral  rate  by  the  outlier 
reduction  fac  or  for  that  fiscal  year;  and, 
For  the  pByment  adjustment  factors 


applicable  to 


the  hospital  (that  is,  the 


hospital's  geographic  adjustment  factor. 


the  disproportionate  share  adjustment 
factor,  and  the  indirect  medical 
education  adjustment  factor,  when 
appropriate). 

If  the  hospital-specific  rate  is  above 
the  applicable  Federal  rate,  the  hospital 
is  paid  under  the  hold-harmless 
methodology.  If  the  hospital-specific 
rate  is  below  the  applicable  Federal  rate, 
the  hospital  is  paid  imder  the  fully 
prospective  methodology. 

For  purposes  of  calculating  payments 
for  Qodti  discharge  under  both  the  hold- 
harmless  payment  methodology  and  the 
fully  prospective  payment  methodology, 
the  standard  Federal  rate  is  adjusted  as 
follows: 

(Standard  Federal  Rate)  x  (DRG  weight) 
X  (Geographic  Adjustment  Factor)  x 
(Large  Urban  Add-on,  if  applicable)  x 
(COLA  adjustment  for  hospitals  located 
in  Alaska  and  Hawaii)  x  (1  + 
Disproportionate  Share  Adjustment 
Factor  +  Indirect  Medical  Education 
Adjustment  Factor,  if  applicable). 


The  result  is  termed  the  adjusted 
Federal  rate. 

Payments  under  the  hold-harmless 
methodology  are  determined  under  one 
of  two  formulas.  A  hold-harmless 
hospital  is  paid  the  higher  of: 

•  100  percent  of  the  adjusted  Federal 
rate  for  each  discharge;  or 

•  An  old  capital  payment  equal  to  85 
percent  (100  percent  for  sole  community 
hospitals)  of  the  hospital's  allowable 
Medicare  inpatient  old  capital  costs  per 
discharge  for  the  cost  reporting  period 
plus  a  new  capital  payment  based  on  a 
percentage  of  the  adjusted  Federal  rate 
for  each  discharge.  The  percentage  of 
{he  adjusted  Federal  rate  equals  the  ratio 
of  the  hospital's  allowable  Medicare 
new  capital  costs  to  its  total  Medicare 
inpatient  capital-related  costs  in  the  cost 
reporting  period. 

Once  a  hospital  receives  payment 
based  on  100  percent  of  the  adjusted 
Federal  rate  in  a  cost  reporting  period 
beginning  on  or  after  October  1, 1994  (or 
the  first  cost  reporting  period  after 
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obligated  capita)  that  is  recognized  as 
old  capital  under  §  412.302(c)  is  put  in 
use  for  patient  cure,  if  later),  the  hospital 
continues  to  receive  capital  prospective 
payment  system  payments  on  that  basis 
for  the  remainder  of  the  transition 
period. 

Payment  for  each  discharge  under  the 
fully  prospective  methodology  is  the 
sum  of: 

•  The  hospital-specific  rate 
multiplied  by  the  DRG  relative  vtreight 
for  the  discharge  and  by  the  appHcable 
hospital-specific  transition  blend 
percentage  for  the  cost  reporting  period; 
and 

•  The  adjusted  Federal  rate 
multiplied  by  the  Federal  transition 
blend  percentage. 

The  blend  percentages  for  cost 
reporting  periods  beginning  in  FY  1997 
are  60  percent  of  the  adjusted  Federal 
rate  and  40  percent  of  the  hospital- 
specific  rate. 

Hospitals  may  also  receive  outlier 
payments  for  those  cases  that  qualify 
under  the  thresholds  established  for 
each  fiscal  year.  Section  412.312(c) 
provides  for  a  single  set  of  thresholds  to 
identify  outlier  cases  for  both  inpatient 
operating  and  inpatient  capital-related 
payments.  Outlier  payments  are  made 
only  on  that  portion  of  the  hospital's 
inpatient  capital-related  payments  that 
is  based  on  the  Federal  rate.  For  fully 
prospective  hospitals,  that  portion  is  60 
percent  Federal  rate  for  discharges 
occurring  in  cost  reporting  periods 
beginning  during  FY  1997.  Thus,  a  fiilly 
prospective  hospital  will  receive  60 
percent  of  the  capital-related  outlier 
payment  calculated  for  the  case  for 
discharges  occurring  in  cost  reporting 
periods  beginning  in  FY  1997.  For  hold- 
harmless  hospitals  paid  85  percent  of 
their  reasonable  costs  for  old  inpatient 
capital,  the  portion  of  the  Federal  rate 
that  is  included  in  the  hospital's  outlier 
payments  is  based  on  the  hospital's  ratio 
■  of  Medicare  inpatient  costs  for  new 
capital  to  total  Medicare  inpatient 
capital  costs.  For  hold-harmless 
hospitals  that  are  paid  based  on  100 
percent  of  the  Federal  rate,  100  percent 
of  the  Federal  rate  is  included  in  the 
hospital's  outlier  payments. 

The  outlier  thresholds  for  FY  1997  are 
published  in  section  II.A.4.C  of  this 
addendum.  For  FY  1997,  a  case  quaUfies 
as  a  cost  outlier  if  the  cost  for  the  case 
(after  standardization  for  the  indirect 
teaching  adjustment  and 
disproportionate  share  adjustment)  is 
greater  than  the  prospective  payment 
rate  for  the  DRG  plus  $9,700.  A  case 
qualifies  as  a  day  outlier  for  FY  1997  if 
the  length  of  stay  is  greater  than  the 
geometric  mean  length  of  stay  for  the 
DRG  plus  the  lesser  of  3  standard 


deviations  of  the  length  of  stay  or  24 
days. 

During  the  capital  prospective 
payment  system  transition  period,  a 
hospital  may  also  receive  an  additional 
payment  under  an  exceptions  process  if 
its  total  inpatient  capital-related 
payments  are  less  than  a  minimum 
percentage  of  its  allowable  Medicare 
inpatient  capital-related  costs.  The 
minimum  payment  level  is  established 
by  class  of  hospital  under  §  412.348. 
The  minimum  payment  levels  for 
portions  of  cost  reporting  periods 
occurring  in  FY  1997  are: 

•  Sole  community  hospitals  (located 
in  either  an  urban  or  rural  area),  90 
percent; 

•  Urban  hospitals  vnih  at  least  100 
beds  and  a  disproportionate  share 
patient  percentage  of  at  least  20.2 
percent  and  urban  hospitals  with  at 
least  100  beds  that  qualify  for 
disproportionate  share  pcjmients  under 
§  412.106(c)(2),  80  percent;  and, 

•  All  other  hospitals,  70  percent. 

Under  §  412.348(d),  the  amount  of  the 
exceptions  payment  is  determined  by 
comparing  the  cumulative  payments 
made  to  the  hospital  under  the  capital 
prospective  payment  system  to  the 
cumulative  minimum  payment  levels 
applicable  to  the  hospital  for  each  cost 
reporting  period  subject  to  that  system. 
Any  amount  by  which  the  hospital's 
cumulative  payments  exceed  its 
cumulative  minimum  payment  is 
deducted  from  the  additional  payment 
that  would  otherwise  be  payable  for  a 
cost  reporting  period. 

New  hospitals  are  exempted  from  the 
capital  prospective  payment  system  for 
their  first  2  years  of  operation  and  are 
paid  85  percent  of  their  reasonable  costs 
during  that  period.  A  new  hospital's  old 
capital  costs  are  its  allowable  costs  for 
capital  assets  that  were  put  in  use  for 
patient  care  on  or  before  the  later  of 
December  31, 1990  or  the  last  day  of  the 
hospital's  base  year  cost  reporting 
period,  and  are  subject  to  the  rules 
pertaining  to  old  capital  and  obligated 
capital  as  of  the  applicable  date. 
Effective  with  the  third  year  of 
operation,  we  will  pay  the  hospital 
under  either  the  fully  prospective 
methodology,  using  the  appropriate 
transition  blend  in  that  Federal  fiscal 
year,  or  the  hold-harmless  methodology. 
If  the  hold-harmless  methodology  is 
applicable,  the  hold-harmless  payment 
for  assets  in  use  during  the  base  period 
would  extend  for  8  years,  even  if  the 
hold-harmless  payments  extend  beyond 
the  normal  transition  period. 


rv.  Oianges  to  Payment  Rates  for 
Excluded  Hospitals  and  Hospital  Units 

A.  Rate-of-Increase  Percentages  for 
Excluded  Hospitals  and  Hmspitaf  Units 

The  inpatient  operating  costs  of 
hospitals  and  hospital  units  excluded 
from  the  prospective  payment  system 
are  subject  to  rate-of-increase  limits 
established  under  the  authority  of 
section  188G(b)  of  the  Act,  which  is 
implemented  in  §413.40  of  the 
regulations.  Under  these  limits,  an 
annual  target  amount  (expressed  in 
terms  of  the  inpatient  operating  cost  per 
discharge)  is  set  lor  each  hospital,  based 
on  the  hospital's  own  historical  cost 
experience  trended  forward  by  the 
applicable  rate-of-increase  percentages 
(update  factors).  The  target  amount  is 
multiplied  by  the  number  of  Medicare 
discharges  in  a  hospital's  cost  reporting 
period,  yielding  the  ceiling  on  aggregate 
Medicare  inpatient  operating  costs  for 
the  cost  reporting  period. 

Effective  with  cost  reporting  periods 
beginning  on  or  after  October  1,  1991,  a 
hospital  that  has  Medicare  inpatient 
operating  costs  in  excess  of  its  ceiling  is 
paid  its  ceiling  plus  50  percent  of  its 
costs  in  excess  of  the  ceiling.  Total 
payment  may  not  exceed  110  percent  of 
the  ceiling.  A  hospital  that  has  inpatient 
operating  costs  less  than  its  ceiling  is 
paid  its  costs  plus  the  lower  of— 

•  Fifty  percent  of  the  difference 
between  the  allowable  inpatient 
operating  costs  and  the  ceiling;  or 

•  Five  percent  of  the  ceiling. 
Each  hospital's  target  amount  is 

adjusted  annually,  at  the  beginning  of 
its  cost  reporting  period,  by  an 
applicable  rate-of-increase  percentage. 
Section  1886(b)(3)(B)  of  the  Act 
provides  that  for  cost  reporting  periods 
beginning  on  or  after  October  1, 1993 
and  before  October  1, 1994.  the 
applicable  rate-of-increase  percentage  is 
the  market  basket  percentage  increase 
minus  the  lesser  of  1  percentage  point 
or  the  percentage  point  difference 
between  10  percent  and  the  hospital's 
"update  adjustment  percentage"  except 
for  hospitals  with  an  "update 
adjustment  percentage"  of  at  least  10 
percent.  The  rate-of-increase  percentage 
for  hospitals  in  the  latter  case  is  the 
market  basket  percentage  increase.  The 
"update  adjustment  percentage"  is  the 
percentage  by  which  a  hospital's 
allowable  inpatient  operating  costs 
exceeds  the  hospital's  ceiling  for  the 
cost  reporting  period  beginning  in  FY 
1990.  For  cost  reporting  periods 
beginning  on  or  after  Cictober  1,  1994 
and  before  October  1, 1997,  the  update 
adjustment  percentage  is  the  update 
adjustment  percentage  from  the 
previous  year  plus  the  previous  year's 
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applicable  reduction.  The  applicable 
reduction  and]  applicable  rate  of 
increase  percentage  are  then  determined 
in  the  same  manner  as  for  FY  1994.  The 
most  recent  fd^ecast  of  the  market  basket 
increase  for  FY  1997  for  hospitals  and 
hospital  units  excluded  from  the 
prospective  p)  lyment  system  is  2.5 
percent. 

B.  Wage  Index  Exceptions  for  Excluded 
Hospitals  and  Units 

In  the  Augukt  30. 1991  final  rule  (56 
FR  43232),  wq  set  forth  our  policy  for 
target  amountladjustments  for 
significant  wa|ge  increases.  Effective 
with  cost  reporting  periods  beginning 
on  or  after  ApHl  1,  1990,  significant 
increases  in  wages  since  the  base  period 
are  recognizee  as  a  basis  for  an 
adjustment  in  the  target  amount  under 
§  413.40(b). 

To  qualify  for  an  adjustment,  the 
excluded  hospital  or  hospital  unit  must 
be  located  in  i  labor  market  area  for 
which  the  avarage  hourly  wage 
increased  significantly  more  than  the 
national  average  hourly  wage  between 
the  hospital'slbase  period  and  the 
period  subjecj  to  the  ceiling.  We  use  the 
hospital  wag©  index  for  prospective 
payment  hospitals  to  determine  the  rate 
of  increase  inlthe  average  hourly  wage 
in  the  labor  m  arket  area.  For  a  hospital 
to  qualify  for  m  adjustment,  the  wage 
index  value  fqr  the  cost  reporting  period 
subject  to  theiceiling  must  be  at  least  8 
percent  higher  than  the  wage  index 
based  on  wag^  survey  data  collected  for 
the  base  year  post  reporting  period.  If 
survey  data  a^  not  available  for  one  (or 
both)  of  the  cost  reporting  periods  used 
in  the  compaiison.  the  wage  index 
based  on  the  latest  available  survey  data 
collected  befqre  that  cost  reporting 
period  will  b<i  used.  For  example,  to 
make  the  con  parison  between  a  1983 
base  period  a  id  a  hospital's  cost 
reporting  period  beginning  in  FY  1994, 
we  would  use  the  rate  of  increase 
between  the  wage  index  based  on  1982 
wage  data  an(  I  the  wage  index  based  on 
the  FY  1993  <  ata.  since  the  FY  1993 
data  are  the  n  lost  recent  data  currently 
available.  Further,  the  comparison  is 
made  withou .  regard  to  geographic 
reclassificatidns  made  by  the  MGCRB 
under  sections  1886(d)  (8)  and  (10)  of 
the  Act.  Therefore,  the  comparison  is 
made  based  c  n  the  wage  index  value  of 
the  labor  mai  set  area  in  which  the 
hospital  is  ac:ually  located. 

We  determ  ne  the  amount  of  the 
adjustment  f<  r  wage  increases  by 
considering  t  iree  factors  for  the  time 
between  the  )ase  period  and  the  period 
for  which  an  adjustment  is  requested: 
the  rate  of  in  irease  in  the  hospital's 
average  hour  y  wage;  the  rate  of  increase 


in  the  average  hourly  wage  in  the  labor 
market  area  in  which  the  hospital  is 
located;  and,  the  rate  of  increase  in  the 
national  average  hourly  wage  for 
hospital  workers.  The  adjustment  is 
limited  to  the  amount  by  which  the 
lower  of  the  hospital's  or  the  labor 
market  area's  rate  of  increase  in  average 
hourly  wages  significantly  exceeds  the 
national  increase  (that  is.  exceeds  the 
national  rate  of  increase  by  more  than  8 
percent).  For  purposes  of  computing  the 
adjustment,  the  relative  rate  of  increase 
in  the  average  hourly  wage  for  the  labor 
market  area  is  assumed  to  have  been  the 
same  over  each  of  the  intervening  years 
between  the  wage  surveys. 

To  determine  the  rate  of  increase  in 
the  national  average  hourly  wage,  we 
use  the  average  hourly  earnings  (AHE) 
component  of  the  wages  and  salaries 
portion  of  the  market  basket.  This 
measure  is  derived  fix)m  the  1982-based 
market  basket  since  the  1987-based 
market  basket  uses  the  employment  cost 
index  (EQ)  for  hospital  workers  as  the 
price  proxy  for  this  component.  Unlike 
the  AHE,  the  ECl  for  hospital  workers 
can  be  measured  historically  only  back 
to  1986.  In  addition,  the  EQ  does  not 
adjust  for  skill-mix  shifts  and.  therefore, 
measiures  only  the  change  in  wage  rates 
per  hour. 

The  average  hourly  earnings  for 
hospital  workers  as  measured  by  the 
market  basket  show  the  following 
increases: 

1992  =  4.8  percent 

1993  =  3.6  percent 

1994  =  2.7  percent 

1995  =  3.3  percent 

1996  =  3.3  percent 

1997  =  3.2  percent 

We  note  that  this  section  merely 
provides  updated  information  with 
respect  to  areas  that  would  qualify  for 
the  wage  index  adjustment  under 
§  413.30(g).  This  information  was 
calculated  in  accordance  with 
established  policy  and  does  not  reflect 
any  change  in  that  policy.  The 
geographic  areas  in  which  the 
percentage  difference  in  wage  indexes 
was  sufficient  to  qualify  for  a  wage 
index  adjustment  are  listed  in  Table  10 
of  section  V  of  the  addendum  to  this 
final  rule.  The  table  is  constructed  with 
old  MSAs  instead  of  the  revised  MSAs 
effective  October  1,  1993  because 
current  adjustment  requests  are  for  years 
prior  to  FY  1995. 

V.  Tables 

This  section  contains  the  tables 
referred  to  throughout  the  preamble  to 
this  final  rule  and  in  this  Addendum. 
For  purposes  of  this  final  rule,  and  to 
avoid  confusion,  we  have  retained  the 


designations  of  Tables  1  through  5  that 

were  first  used  in  the  September  1. 1983 

initial  prospective  payment  final  rule 

(48  FR  39844).  Tables  lA.  IC.  ID.  3C. 

4a.  4b.  4c.  4d.  4e.  5.  6A.  6B.  6C.  6D,  6E, 

6F.  6G.  6H.  7A.  7B,  8A,-8B.  and  10  are 

presented  below.  The  tables  presented 

below  are  as  follows: 

Table  lA— National  Adjusted  Operating 
Standardized  Amounts.  Labor/ 
Nonlabor 

Table  IC — Adjusted  Operating 
Standardized  Amoimts  for  Puerto 
Rico.  Labor/Nonlabor 

Table  ID— Capital  Standard  Federal 
Payment  Rate 

Table  3C— Hospital  Case  Mix  Indexes 
for  Discharges  Occurring  in  Federal 
Fiscal  Year  1995  and  Hospital 
Average  Hourly  Wage  for  Federal 
Fiscal  Year  1997  Wage  Index 

Table  4a — Wage  Index  and  Capital 
Geographic  Adjustment  Factor  (GAF) 
for  Urban  Areas 

Table  4b — Wage  Index  and  Capital 
Geographic  Adjustment  Factor  (GAF) 
for  Rural  Areas 

Table  4c — Wage  Index  and  Capital 
Geographic  Adjustment  Factor  (GAF) 
for  Hospitals  That  Are  Reclassified 

Table  4d— Average  Hourly  Wage  for 
Urban  Areas 

Table  4e — Average  Hourly  Wage  for 
Rural  Areas 

Table  5 — List  of  Diagnosis  Related 
Groups  (DRGs),  Relative  Weighting 
Factors,  Geometric  Mean  Length  of 
Stay,  and  Length  of  Stay  Outlier 
Cutoff  Points  Used  in  the  Prospective 
Payment  System 

Table  6A — New  Diagnosis  Codes 

Table  6B — New  Procedure  Codes 

Table  6C — InvaUd  Diagnosis  Codes 

Table  6D — InvaUd  Procedure  Codes 

Table  6E— Revised  Diagnosis  Code 
Titles 

Table  6F— Revised  Procedure  Code 
Titles 

Table  6G— Additions  to  the  CC 
Exclusions  List 

Table  6H— Deletions  to  the  CC 
Exclusions  List 

Table  7A — Medicare  Prospective 
Payment  System  Selected  Percentile 
Lengths  of  Stay  FY  95  MEDPAR 
Update  06/95  GROUPER  V13.0 

Table  7B — Medicare  Prospective 
Payment  System  Selected  Percentile 
Lengths  of  Stay  FY  95  MEDPAR 
Update  06/95  GROUPER  V14.0 

Table  8A — Statewide  Average  Operating 
Cost-to-Charge  Ratios  for  Urban  and 
Rural  Hospitals  (Case  Weighted) 
August  1996 

Table  88 — Statewide  Average  Capital 
Cost-to-Charge  Ratios  for  Urban  and 
Rural  Hospitals  (Case  Weighted) 
August  1996 
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Table  10 — ^Percentage  Difference  in 
Wage  Indexes  for  Areas  that  Qualify 
for  a  Wage  Index  Exception  for 
Excluded  Hospitals  and  Units 


Table  i  A.— National  Adjusted  Op- 
erating Standardized  Amounts, 
Labor/Nonlabor 


Large  urban  areas 

Ottier  areas 

Labor-re- 
lated 

Nonlabor- 
related 

Labor-re- 
lated 

Nonlatoor- 
reiated 

$2,782.84 

$1,125.64 

$2,738.79 

$1,107.83 

Table  1C.— Adjusted  Operating  Standardized  Amounts  for  Puerto  Rico,  Labor/Nonlabor 


Large  urban  areas 

Other  areas 

Labor 

Nonlabor 

«    tatxy 

Nonlabor 

National 

$2,75922 
2,488.70 

$1,116.09 
518.65 

$2,759.22 
2,449.31 

$1  116  09 

Puerto  Rico .T. 

510  446 

Table  l  D.— Capital  Standard  Federal  Payment  Rate 

Rate 

National 

$438.92 

Puerto  Rico 

337.63 
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Tabie  3c.— Hospital  Case  Mix  Indexes  for  Discharges  Occurring  in  Federal  Fiscal  Year  1995 
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Avg. 

Case 

Avg. 

Case 

Avg. 

Case 

Avg. 

Case 

Avg. 

Provider 

n 

IX 

hour        ProMdar 

mix 

hour        Provider 

mix 

hour        Provider 

mix 

hour 

Provider 

mix 

hwr 

n 

«x 

wage 

index 

wage 

index 

wage 

index 

wage 

index 

wage 

010001  

01. 

1404 

14.82     010095 

00.9193 

1155  j  030004 

01.0049 

13.48     040003 

01.0725 

1353 

040106  

01.2549 

12.84 

010004  

004 

1693 

11.10     010087 

00.9352 

15.20  1  030006 

01.5554 

17.52 

040004  

01.4587 

14.83 

040107  

01.1909 

14.95 

010005  

01. 

626 

15.40 

010098  

01.1820 

11.02     030007 

01.3159 

16.41 

040005  

01.0378 

11.59 

040109  

01.1653 

12.69 

010006  

01. ^ 

1724 

15.23 

01 0099  

01.1144 

15.49     030008 

02,0964 

20.42 

040007  

01.8743 

18.12 

040114  

01.8503 

16.64 

010007  

01. 

025 

13.12 

010100  

01.1699 

14.77     030009 

01.2852 

15.58 

040008  

01.0326 

10.77 

040116  

01.3868 

1955 

010008  

01. 

344 

09.54 

010101  

01.1120 

14i1      030010 

01.4117 

17.75 

040010  

01.2297 

13.78 

040118  

01.1263 

1459 

010009  

01. 

393 

14.82 

010102  

00.9570 

13.63 

030011  

01.5040 

17.66 

040011  

00.9313 

10.75 

040119  

01.0928 

14.34 

010010  

01. 

289 

14.33 

010103  

01.7657 

17.15 

030012 

01.2238 

15.81 

040014  

01.1961 

16.07 

040124  

01^159 

14  JO 

010011  

01 -i 

1182 

18.94 

010104 

016869 

17.90     030013 

01.2435 

18.99 

040015  

01.1979 

12.12     040126 

00.9606 

11.74 

010012  

014 

■fisa 

16.27 

010108  ...„ 

01.1476 

13.68     030014 

01.4396 

17.86 

040016  

01.7360 

16.43     050002 

01.5608 

25.91 

010015  

01. 

676 

15.63 

010106  

01.0643 

11.48     030016 

01.2487 

17.09 

040017  

015593 

11.68     050006 

01.3917 

19.15 

010016  

Olj 

!642 

16.76 

010110  „... 

01.0158 

13.44^030017 

01.5214 

18.98 

040018  

01.1718 

16.66     050007 

01.5863 

2559 

010018  

00( 

1019 

16.19 

010112  

01.1218 

14.09 

030018  

01.7970 

19.57 

040019  

01.1544 

13.52     050008 

01.5106 

25.48 

010019  

014 

!853 

14.99 

010113  

01.6345 

13.69 

030019  

01.2020 

19.31 

040020 

01.5961 

14.08 

050009  

01.7160 

31.63 

010021  

014 

030 

12.20 

010114  

01.3192 

15.37 

030022  

01.5026 

17.41 

040021  

015317 

14.69 

050013  

01.8083 

22.05 

010022  ... 

0V( 

B14 

16.89 

010115  

00.8472 

11.98 

030023  

01.2631 

17.64 

040022  

01.6987 

14.73 

050014  

01.1762 

22.55 

010023  

01  .^ 

^798 

14.71  1 

010117  

00.8122 

13.54 

030024  

01.7885 

21.04 

040024  

01.1694 

12.16 

050015  

01.3901 

22.18 

010024  

01. 

un\ 

15.62 

010118  

01.2505 

15.07 

030025  

01.1635 

12.76 

040025  

00.9192 

11.81 

050016  

01.1490 

18.51 

010025  

01.^ 

|>321 

13.16 

010119  

01.4921 

16.38 

030027  

01.0796 

14.69 

040026  

01.5567 

16.35 

050017  

02.0442 

24.39 

010027  

004 

060 

13.55 

010120  

00  9671 

14.32 

030030  

01.6610 

18.19 

040027  

015885 

12.56 

050018  

01.3313 

18.49 

010029  

01.^ 

}936 

14.84 

010121  

01.2282 

12.92 

030033  

01.2472 

16.40 

040028  

01.0910 

11.40 

050021  

01.4226 

23.40 

010031  

01. 

845 

14.58 

010123  

01.2531 

16.95 

030034  

01.0470 

15.89 

040029 

015512 

14.12 

060022  

01.4532 

22.63 

010032  

004 

1480 

12.45 

010124  

01.2863 

16.15 

030035  

01.3434 

20.77 

040030  

00.8948 

11.09 

060024  

01.3916 

21.31 

010033  

01.! 

^156 

17.61 

010125  

01.0231 

12.86 

030038  

01.1448 

18.23 

040032 

01.0009 

11.18 

050025  

01.7849 

21.97 

010034  

014 

1754 

13.48 

010126  

01.1654 

13.13 

030037  

02.0261 

19.60 

040036  

01.0269 

1054 

050026  

01.4559 

21.79 

010035  

014 

!416 

15.13 

010127  

01.2974 

16.29 

030038  

01.6224 

18.82 

040036  

01:4885 

16.45 

060028  

01.4384 

15.33 

010036  

01. 

248 

15.34 

010128  

00.9619 

12.34 

030040  

01  1863 

15.88 

040037  

01.1075 

11.55 

050029  

01.3835 

25.56 

010038  

014 

476 

16.70 

010129  

01.0826 

13.29 

030041  

00.9847 

13.68 

040039  

015413 

1253 

050030  

01.3340 

1954 

010039  

01.1 

027 

16.14 

010130  

01.0405 

15.28 

030043  

01. -.901 

18.25 

040040  

01.0021 

15.73 

050032  

015750 

22.76 

010040  

014 

024 

18.21 

010131  

01.3556 

17.75 

030044  

01.0338 

13.19 

040041  

01.3902 

13.95 

050033  

01.4227 

25.47 

010043  

01. 

075 

10.35 

010134  

00.9077 

13.36 

030046 

00.9532 

16.38 

040042  

015961 

12.03 

050036  

01.6184 

ia6i 

jn0044  

01. i 

1962 

11.01 

010137  

01.2701 

16.36 

030047  

00.9496 

19.91 

040044  

00.9581 

10.04 

060038  

01.4467 

29.05 

010045  

014 

1215 

10.79 

010138  

ro.9454 

09.85 

030049  

00.9747 

17.30 

040045  

01.0339 

1458 

050039  

01.6003 

21.04 

010046  

OU 

i270 

15.51 
10.05 

010139  

01.6545 

19.67 

030054  

00.8681 

12.63 

040047  

01.0992 

14.78 

050040 

01.0789 

22.92 

010047  

014 

1203 

010143  

01.1818 

15.83 

030055  

01.2107 

16.85 

040048  

015128 

13.48 

050041  

02.8307 

2251 

010049  

01. 

130 

15.66 

010144  

01.3065 

ia42 

030059  

01.2755 

19.95 

040050  

01.1009 

11.66 

050042  

01.3156 

2050 

010060  

01. 

1631 

13.48 

010145  

01.3277 

14.59 

030060  

01.2055 

13.90 

040051  

01.0953 

12.64 

050043 

01.5742 

30.15 

010061  

004 

1526 

10.24 

010146  

01.1731 

15.59 

030061  

01.6515 

16.75 

040053  

01.1051 

11.67 

050045  

015631 

17.44 

010052  

004 

•891 

12.78 

010148  

00.9991 

12.83 

030062  

01.2298 

15.56 

040054  

01.0313 

12.44 

050046  

01.1948 

23.81 

010053  

01 4 

1623 

12.67 

010149  

01.3548 

16.86 

030064  

01.6287 

17.31      040056 

01.4492 

14.51 

050047  

01.6384 

29.15 

010064  

01. 

715 

16.17 

010150  

01.0458 

16.29 

030065  

01.6560 

18.87     040058 

01.0595 

13.61 

050051  

01.1160 

16.63 

010055  

01. 

1799 

16.35 

010152  

01.5001 

16.29 

030067  

01.0493 

15.92 

040060  

00.9905 

09.85 

050054  

01.1945 

20.55 

010056  

01 -i 

1958 

17.99 

010155 

01.0155 

09.42 

030068  

00.9633 

14.04 

040062  

01.6183 

16.66 

050055  

01.3688 

27.48 

010068  

01. i 

1940 

12.96 
14.17 

020001  

01.4893 

25.53 

030069  

01.3387 

19.11 

040063  

01.4690 

15.67     050056 

01.3269 

2553 

010059  

01. 

1172 

020002  

01.0275 

24.16 

030071  

00.9564 

040064 

01.0568 

10.49     060067 

01.4831 

2052 

010061  

014 
014 

1121 
1056 

14.70 
13.45 

020004  

020005  

01.1018 
00.9023 

25.46 
28.36 

030072  

030073  

00  8597 
00.9795 

040066  

040067  

01.1450 
01.0823 

14.63 
11.34 

050058  

050060  

01.4657 
01.5871 

22  78 

010062  

2455 

010064  

014 

M»fi 

17.86 

020006  

01.1404 

23.19 

030074  

00.8590 

040069  

01.1002 

14.90 

050061  

01.4278 

22.12 

010065  

01. 

1671 

14.30 

020007  

00.8988 

21.82 

030075  

00.8591 

040070 

00  9422 

14  98 

050063 

01  4169 

21  44 

010066  

00.1 

1765 

10.87 

020008  

01.1004 

26.45 

030076  

00.9802 

040071 

01.5971 

15.42 

050065  

01.6154 

22.37 

010068  

01. 

1347 

18.82 

020009  

00.9164 

21.29 

030077  

00.8769 

040072  

01.0869 

13.39 

050066  

01.2719 

24.33 

010069  

01. 

593 

13.06 

020010  

00.9035 

22.13 

030078  

01.0972 

040074  

015491 

14.51 

050067  

01.3827 

21.09 

010072  

014 

1165 

12.72 

020011  

01.0329 

22.27 

030079  

00.7727 

040075  

01.0588 

11  57 

050068 

01  0946 

1905 

010073  

004 

1681 

09.66 

020012  

01.3114 

23  99 

030080  

01.6582 

20.82 

040076  

01.0307 

14.71 

050069  

01.6194 

23.15 

010078  

01. 

766 

15.50 

020013  

01.0331 

24.03 

030083  

01.3074 

21.70 

040077 

00.9164 

10.72 

050070  

015861 

30.65 

010079  .... 

oi4 

1797 

13.72 

020014  

01.0795 

24.52 

030084  

00.9397 

040078  

01.4848 

1759 

050071  

01.3190 

30.60 

010080  

01. 

M10 

12.99 

020017  

01.5155 

26.83 

030086  

01.5017 

20.21 

040080  

01.0736 

15.45 

050072  

01.3045 

30.90 

010081  

01 

1870 

16.16 

020018  

00.8963 

030086  

01  3255 

1876 

040081 

00  9292 

09  91 

050073 

01.3242 
015333 

3158 
3353 
30.63 
29.53 
22.83 

010083  

01  1 

MA? 

13.25 

020019  

00.8718 

030087 

01  6136 

18  r/ 

040082 

015135 

1369 

050074 

010084  

01^ 

1758 

16.64 

020020  

00.8462 

030088  .. 

01  3630 

1990 

040084 

01  0970 

1483 

050075 

01.4037 
01.7727 
01.6129 

010085  

o^\ 

1193 

17.11 

020021  

00.8338 

030089 

01  5845 

1866 

040085 

015469 

15  18 

050076  

050077  

010086  

01. 

1497 

13.54 

020024  

01.0892 

22  64 

030092  

01.5679 

2C.62 

040088  

01.3050 

13.73 

010087  

014 

H25 

16.88 

020025  

01.0122 

24.44 

030093  

01.3720 

18.08 

040090  

00.8995 

13.78 

050078  

01.3591 

24.44 

010089  

01 

896 

15.13 

020026  

01.3245 

030094 

01  2482 

18  57 

040091 

015939 

18.25 
in  Qft 

050079  

060080  

050081  

01.5793 
01.2370 
01.6631 

28.30 
16.56 
24.01 

010090  

oil 

>738 

16.40     020027 

01. 01 32 

030096 

01.2170 

1309 

040093 

00  9710 

010091  

004 

1216 

13.43     030001  

01.3125 

19.28 

030098  

00.9899 

040095  

00.9117 

10.56 

010092  

01. 

1203 

15.35     030002 

01.8022 

20.25 

040001  

01.1237 

12.37 

040100  

015420 

12.81 

050082  

01.5000 

21.34 

010094  

01. 

427 

16.76     030003 

01.8995 

21.05 

040002  

01.1641 

13.07 

040105  

01.0034 

11.90 

050084  

01.5602 

22.33 
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Case 

Avg. 

Case 

Avg. 

Case 

Avg. 

Case 

Avg. 

Caae 

Avg. 

Provider 

mix 

hour 

Provider 

mix 

hour 

Provider 

mix 

hour 

Provider 

mix 

hour 

Provider 

mw 

hour 

index 

wage 

index 

wage 

index 

wage 

index 

wage 

index 

wage 

050088  

01.1393 

21.94 

050188  

01.3477 

25.25 

1  050295  

01.4128 

20.86 

050419  

01.3115 

18.88 

050542  

01.2233 

13.79 

050089  

01.3622 

19.92 

050189  

00.9734 

21.50 

050296  

01.2084 

22.69 

050420  

01.4349 

26.15 

050543  

00.9225 

21.68 

050090  

01.2815 

21.75 

050191  

01.5035 

20.64 

050298  

01.2991 

20.77 

050421  

01.4202 

24  62 

060545  

00.8302 

20.39 

, 

050091  

01.2000 

24.42  050192 

01.1398 

18.74 

050299  

01.3639 

22.49 

050423  

00.9862 

19.26 

050546  

00.7201 

21.10 

050092  

00.8597 

16.12 

050193  

01.3513 

22.56 

050300  

01.3143 

18.87 

050424  

01.8327 

22.16 

050647  

00.9283 

20  65 

050093  

01.5911 

22.35 

050194  

01.2422 

25.03 

050301  

01.3882 

21.54 

050425  

01.2730 

30.30 

050549  

01.7151 

25.86 

050096  

01.1293 

12.95 

050195  

01.5895 

31.26 

050302  

01.4072 

24.31 

050426  

01.3016 

23.89 

050550  

02.3039 

23.34 

050097  

01.4914 

18.40 

050196  

01.4171 

16.40 

050305  

01.5823 

29.82 

050427  

00.9243 

18.44 

050551  

01.3441 

24.20 

050099  

01.4623 

22.91 

050197  

01.8264 

29.07 

050307  

01.4384 

20.51 

050430  

00.9414 

15.94 

050552  

01.1681 

22.44 

050100  

01.7468 

29.38 

050199  

00.8980 

19.48 

050308  

01.5751 

29.77 

050431  

01.0690 

22.58 

050557  

01.4977 

21.08 

050101  

01.4057 

25.12 

050204  

01.5012 

23.12 

050309  

01.3320 

23.63 

050432  

01.5759 

23.69 

050569  

01.3565 

24.18 

050102  

050103  

01.4495 
01.6149 

22.34 
26.74 

050205  

050207  

01.4071 
01.2968 

19.99 
20.58 

060310  

050312  

01.2559 
01.9778 

22.24 
23.66 

050433  

050434  

01.0471 
01.1429 

17.37 
18.08 

050560  

050561  

01.1958 
01.2258 

30.34 

050104  

01.3954 

21.73 

050208  

00.9598 

27.60 

050313  

01.1978 

20.90 

050435  

01.2450 

18.98 

050564  

01.2054 

24.02 

050107  

01.4293 

22.92 

050211  

01.3146 

29.60 

050315  

01.1780 

20.82 

050436  

01.0070 

15.77 

050565  

01.1520 

21.26 

050108 

01.5836 

22.79 

050213  

01.3874 

21.12 

050317  

01.3273 

20.90 

050438  

01.6314 

23  33 

050566  

00.8825 

19.75 

050109  

02.3476 

24.68 

050214  

01.4375 

21.76 

050320  

01.3287 

27.27 

050440  

01.3954 

19.93 

050567  

01.6587 

23.01 

050110  

01.2507 

18.72 

050215  

01.5190 

27.75 

050324  

01.8319 

25.93 

050441  

01.9149 

28.55 

050568  

01.4204 

18.28 

050111  

01J798 

18.81 

050217  

01.3643 

18.44 

050325  

01.2523 

20.87 

050443  

00.9587 

15.95 

060569  

01.3542 

22.93 

050112  

01.5220 

22.15 

050219  

01.3321 

20.37 

050327  

01.6010 

21.00 

050444  

01.3523 

22.19 

050570  

01.6980 

24.91 

060113  

01.2853 

28.23 

050222  

01.5922 

24.56 

050328  

01.4495 

32.92 

050446  

00.8940 

17.25 

050571  

01.4204 

22.37 

050114  

01.3991 

21.65 

050224  

01.5653 

22.17 

050329  

01.3164 

20.34 

050447  

01.0844 

18.59 

050573  

01.6397 

23.66 

050115  ...„ 

01.5990 

21.11 

050225  

01.3294 

20.67 

050331  

01.4127 

27.08 

050448  

01.1051 

19.82 

050575  

01.2273 

050116  

01.4567 

22.73 

050226  

01.3370 

22.58 

050333  

00.9784 

18.66 

050449  

01.3604 

2199 

050577  

01.3597 

20.32 

050117  

01.2834 

20.93 

050228  ..... 

01.3736 

29.90 

050334  

01.7734 

28.22 

050454  

01.8370 

26.64 

050578  

01.1992 

23.70 

' 

050118  

01.2808 

23.24 

050230  

01.2918 

26.22 

050335  

01.2452 

19.62 

050455  

01.9214 

22.89 

050579  

01.5677 

26.94 

050121  

01.4021 

19.96 

050231  

01.6412 

24.14 

050336  

01.3479 

21.04 

050456  

01.1402 

20.24  050580 

01.3586 

23.47 

050122  

01.7000 

22.90 

050232  

01.7744 

24.17 

050337  

01.1692 

23.87 

050457  

01.9338 

28.66  050581  

01.4202 

24.63 

050124  

01.2720 

19.72 

050233  

01.2916 

30.88 

050342  ..„. 

01.3725 

17.55 

050459  

01.1867 

28.20 

050583  

01.5832 

23.08 

050125  

01.3166 

25.98 

050234  

01.3192 

22.00 

050343  

01.0360 

18.56 

050464  

01.8999 

22.62 

050584  

015104 

22.39 

050126  

01.4674 

23.23 

050235  

01.5083 

25.00 

050348  

01.5885 

22.83 

050468  

01.3992 

16.26 

050585  

015578 

23.70 

050127  

01.2913 

22.89 

050236  

01.6581 

24.28 

050349 

00.9126 

14.28 

050469  

01.0927 

17.33 

050586  

01.3811 

21.76 

050128  

01.5432 

20.97 

050238  

01.4934 

22.95 

050350  

01.3885 

22.68 

050470  

01.1184 

21.29 

050588  

01.3856 

26.55 

050129  

01.5533 

22.11 

050239  

01.5043 

21.24 

050351  

01.4758 

24.81 

050471  

01.7401 

24.07 

050589  

01.3208 

25.37 

050131  

01.2667 

27.78 

050240  

01.3972 

22.82 

050352  

01.2909 

23.35 

060476  

01.3455 

19.12 

050590  

01.4063 

23.00 

050132  

01.4398 

24.55 

050241  

01.2317 

25.78 

050353  

01.5639 

21.45 

050477  

01.5165 

24.50 

050591  

01.2961 

22.97 

050133  

01.3529 

20.16 

050242  

01.4661 

27.10 

050355  

00.9639 

15.53 

050478  

00.9231 

21.73 

050592  

01.3448 

20  34 

050135  

01.3822 

26.86 

050243  

01.5339 

21.58 

050367  

01.7182 

23.17 

050481  

01.4226 

24.85 

050593  

01.5312 

24.40 

050136  

01.3787 

21.89 

050245  

01.3997 

21.74 

050359  

01.2130 

18.78 

050482  

00.9467 

14.55 
23.89 

050594  

02.0186 

23.81 

050137  

01.3809 

31.46 

050248  

01.2055 

24.50 

050360  

01.4693 

30.15 

050483  

01.1688 

050597  

015823 

21.91 

050138  

01.8792 

32.07 

050251  

01.0803 

17.68 

050366  

01.3068 

20.47 

060485  

01.6321 

22.34 

050598  

01.4008 

26.87 

050139  

01.3410 

31.14 

050253  

00.7756 

18.87 

050367  

01.2858 

27.02 

050486  

01.4321 

24.94 

050599  

01.6761 

22.70 

060140  

01.4209 

30.76 

050254  

01.1917 

22.13 

050369  

01.3286 

23.30 

050488  

01.3939 

30.41 

050601  

01.3057 

29.03 

050144  

01.5867 

26.03 

050256  

01.7682 

19.70 

050373  

01.4241 

23.83 

050489  

00.9463 

27.10 

050603  

01.4202 

23.50 

050145  

01.3536 

27.67 

050257  

01.0737 

20.65 

050376  

01.3722 

25.86 

050491  

01.2864 

23.76 

050604  

01.5879 

29.45 

050146  

050147  

01.3368 
00.6982 

050260  

060261  

01.0937 
01.1916 

21.96 
17.91 

050377  

050378  

00.9038 
01.1132 

15.01 
22.45 

050492  

050494  

01.2463 
01.1689 

23.05 
24.95 

050607  

050608  

01.2965 
01.3088 

21.79 
15.23 

20.55 

050148  

01.1363 

19.62 

050262  

01.9314 

26.89 

050379  

01.0922 

19.04 

050496  

01.7816 

31.64 

050609  

01.4337 

31.39 

050149 

01  4384 

21  97 

050263 

01  2879 

24  44 

050380 

01  6730 

28  31 

050497 

00  7940 

050613  

01.1371 

22.70 

050150  

015549 

23.23 

050264  

01.3787 

26.01 

050382  

01.4475 

20.97 

060498  

01.2605 

22.42 

050615  

01.7184 

23.31 

050152  

01.4365 

24.60 

050267  

01.5206 

24.88 

050385  

01.3946 

24.83 

050502  

01.6552 

23.61 

050616  

01.3002 

20.68 

050153  

01.6526 

30.53 

050270  

01.2597 

23.60 

050388  

00.9121 

14.19 

050503  

01.3025 

23.01 

050618  

01.0773 

19.37 

050155  

01.1138 

23.60 

050272  

01.3290 

19.69 

050390  

01.2239 

20.80 

050606  

01.4050 

25,57 

050623  

01.1535 

24.40 

050158  

01.6868 

27.88 

050274  

00.9762 

18.36 

060391  

01.2734 

21.61 

050510  

01.3660 

30.46 

050624  

01.3672 

26.95 

050159  

01.2594 

22.01 

050276  

01.2209 

26.99 

050392  

00.9526 

17.49 

050512  

01.4632 

31.27 

050625  

01.5887 

24.00 

050167  

01.4435 

21.67 

050277  

01.3813 

21.30 

050393  

01.4172 

21.56 

050515  

01.3623 

30.78 

050630  

01.3492 

21.26 

050168  

01.6111 

24.83 

050278  

01.5176 

23.01 

050394  

01.5474 

2a71 

050516  

01.6598 

24.33 

050633  

01.2939 

21.76 

050169  

01.5874 

24.53 

050279  

01.2425 

20.58 

050396  

01.6173 

21.89 

050517  

01.2778 

19.15 

050635  

01.4086 

31.06 

050170  

01.5243 

21.58  1 

050280  

01.6603 

22.80 

050397  

01.0096 

19.97 

050522  

01.3194 

30.40 

050636  

01.4306 

20.37 

050172  

01.2559 

19.96 

050281  

01.4482 

22.74 

050401  

01.1146 

19.09 

050523  

01.2674 

27.65 

050638  

01.0967 

24.28 

050T73  

01.2322 

23.70 

050282  

01.3406 

21.42 

050404  

01.1459 

16.51 

050526  

01.3671 

24.28 

050641  

01.2440 

12.26 

050174  

050175  

01.6918 
01.38// 

97  RQ 

050283  

050286  

01  1645 

27.24 

050406 

01  1157 

1529 

050528 

01  3348 

16  46 

050643 

00  7692 

21.97 

01.0345 

17.99 

050407  

01.3194 

27.06 

050531  

01.3097 

23.60 

050644  

00.9068 

26.86 

050177  

050179  

01.2949 
01.2634 

1ft  7fi 

050289  

050290  

ni  74SQ 

27  38 

050410 

01  0758 

17  45 

050634 

01  3868 

23  83 

050660 

01  3466 

17.29 

01.6280 

32.31 

050411  

01.4012 

29.35 

050535  .... 

01.3837 

22.46 

050661  

00.8839 

2051 

050180  

01.5556 

30.12 

050291  

01.2616 

24.46 

050414  

015883 

24.32 

050537  

015702 

21  30 

050662  

00.8598 

21.17 

050183  

01.1975 

19.09 

050292  

01.0830 

21.20 

050417  

01.3024 

21.14 

060539  

01.2222 

21.90 

050663  

01.0612 

23.61 

050186  

01.2894 

24.12  050293 

01.0595 

19.93 

060418  

01.4205 

24.24  1 

050541  

01.5919 

30.97  050666 

00.7408 

22.84 

• 
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Avg. 

Case 

Avg. 

Case 

Avg. 

Case 

Avg. 

Case 

Avg. 

Providef 

mic 

hour 

Provider 

mix 

hour 

Provider 

mix 

hour 

Provider 

mix 

hour 

Provider 

mix 

hour 

indix 

wage 

index 

wage 

index 

wage 

index 

wage 

mdex 

wage 

060667  

01.1  J7e 

24.88 

060043  .„.. 

00.9469 

11.78 

080003  

01J117 

19.32 

100069  

01.3696 

1729 

100166  

01.3116 

13.45 

050668  

01.1691 

28.20 

060044  

012667 

17.32 

080004  

01.2876 

17.69 

100070  

01.4431 

17.56 

100166  

01.4649 

20.31 

060670  

00.7^82 

20.12 

060046 

01.1210 

16.56 

060005  

01.3302 

16.82 

100071  

01.2985 

16.98 

100167  

01.3941 

20.54 

060672  

00.6W 

23.77 

060047  

00.9812 

11.40 

080006  ..... 

01.3946 

20.49 

100072  

01.2499 

17.24 

100168  

01.3762 

19.36 

060674  

01.21103 

29.09 

060049  

01.3584 

17.47 

080007  

01.3606 

17.99 

100073  

01.7985 

2a61 

100169  ..... 

01.8614 

18.29 

060675  

01.7^7 

16.32 

060060  

01.1733 

13.77 

090001  

01.4141 

19.64 

100075  

01.6343 

1786 

100170  

01.5053 

16.56 

050676  

01.0181 

13.83 

060062  

01.1025 

12.56 

090002  

01.2979 

20.51 

100076  

01.3934 

1715 

100172  

01.3679 

13.38 

050677  

01.4^91 

32.99 

060053  

00.9924 

13.73 

090003  

01.3037 

24.74 

100077  

01.3130 

17.26 

100173  

01.6821 

16.33 

050678  

01.0696 

24.07 

060054  

01.3339 

16.80 

090004  

01.7183 

23.49 

100078  

01.1660 

15.14 

100174  

01.5414 

18.20 

050680  

012184 

26.13 

060066  

00.9638 

13.37 

090005  

01.3403 

27.07 

100079  

01.8349 

16.01 

100175  .-.. 

01.2188 

16.18 

060682  

00.8664 

14.98 

060067  

01.0526 

21.45 

090006  

01.3699 

19.52 

100080  

01.6186 

19.40 

100176  

0^0480 

21.95 

050684  

012032 

21.30 

060058  

00.9353 

12.54 

090007  

01.4082 

19.58 

100081  

01.1190 

13.33 

100177  

01.3381 

18.55 

050686  

01.2265 

26.94 

060060  

,00.9689 

12.21 

090008  

01.5337 

24.06 

100082  

01.5411 

17.93 

100179  

01.6547 

19.03 

050686  

01.3481 

30.96 

060062  

00.9518 

15.86 

090010  

00.9987 

21.70 

100083  .-.. 

01.3214 

17.50 

100180  

01.4234 

17.67 

050688  

01.2759 

27.89 

060063  

01.0378 

11.12 

090011  

01.9774 

24.77 

100084  

01.5306 

16.53 

100181  

01.2716 

1759 

050689  

01.4006 

29.12 

060064  

01.4255 

2021 

090015  

01.1670 

100085  

01.4393 

19.50 

100183  

01.3672 

19.33 

050690  

01.4«17 

3029 

060065  

01.3431 

19.98 

100001  

01.5420 

18.86 

100088  

01.3389 

21.32 

100186  

01.4766 

16.70 

050693  

01.9J23 

28.80 

060066  

00.9927 

13.10 

100002  

01.4781 

19.71 

100087  

01.8063 

20.83 

100187  

01.4519 

18.35 

060694  

01.3722 

2120 

060068  

01.2574 

14.00 

100004  

01.0281 

11.81 

100088  

01.6818 

17.41 

100189  

01.3788 

23.13 

050696  

01.1715 

24.30 

060070  

01.0379 

14.99 

100005  

01.0125 

16.26 

100090  ..„. 

01.4281 

16.49 

100191  

01.3328 

19.19 

050696  

02.0081 

27.85 

060071  

01.2272 

14.69 

100006  

01.5475 

18.99 

100092  

01.4493 

16.91 

100199  

01.4388 

21.91 

050697  

01.1$96 

17.93 

060073  

00.9804 

14.32 

100007  

01.8482 

19.61 

100093  

01.5191 

14.28 

100200  

01.3968 

21.55 

050698  

01.1420 

22.83 

060075  

01.3519 

20.27 

100008  

01.7482 

19.80 

100098  

01.1444 

17.43 

100203  

01.2665 

19.34 

060699  

00.5^36 

23.13 

060076  

01.3688 

15.97 

100009  

01.5619 

18.17 

100099 

01.2518 

13.09 

100204  

01.6212 

19.95 

050700  

014«16 

32.46 

060086  

00.9849 

1028 

100010  

01.5539 

20.58 

100102  

01.1013 

16.44 

100206  

01.3436 

19.47 

050701  

01.3067 

27.13 

060087  

01.6543 

18.67 

100012  

01.6867 

16.73 

100103  

01.1795 

14.46 

100207  

01.4708 

19.86 

050702  -... 

00.8021 

16.98 

060088  

01.0424 

15J8 

100014  

01.4263 

18.57 

100105  

01.4672 

18.08 

100208  

01.6280 

21.86 

050704  

01.2122 

20.48 

060090  

00.9636 

14.23 

100015  

01.2474 

17.60 

100106  

01.0473 

16.46 

100209  

01.6581 

22.39 

060706  

00.9t34 

16.16 

060096  

01.0000 

21.70 

100017  

01.6iJ90 

1718 

100107  

01.4667 

18.26 

100210  

01.6673 

16.51 

060707  

01.1#51 

25.62 

060100  

01.4179 

20.95 

100018  _... 

01.2838 

19.94 

100108  

01.1067 

15.45 

100211  

01.3462 

19.17 

050708  

00.9454 

15.13 

060103  

01.2446 

21.10 

100019  

01.4953 

18.81 

100109  

01.3492 

16.81 

100212  

01.6712 

18.54 

060709  

01.3(69 

060104  

01.3185 

20.32 

100020  

01.3391 

18.31 

100110  

01.4144 

18.91 

100213  

01.5487 

20.00 

050710  

01.4  32 

070001  

01.7660 

24.78 

100022  

01.8412 

23.06 

100112  

00.9727 

10.84 

100217  

01.2995 

17.06 

050711  

02.3  04 

070002  

01.8658 

24.78 

100023  

01.3492 

15.88 

100113  

02.0782 

18.19 

100220  

01.9606 

19.66 

050712  

02.1109 

070003  

01.1262 

24.50 

100024  

01.3428 

19.54 

100114  

01.4899 

17.73 

100221  

01.5710 

20.68 

060001  

01.5J08 

18.96 

070004 

01.1725 

23.70 

100025  

01.8824 

16.22 

100117  

01.3400 

18.32 

100222  

01.3999 

18.80 

060003  

012148 

16.17 

070006  

01.3749 

25.45 

100026  

01.6407 

15.52 

100118  

01.2643 

16.03 

100223  

01.4671 

18.53 

060004  

01.2527 

19.46 

070006  

01.3549 

26.73 

100027  

00.9771 

11.53 

100121  

01.3066 

15.44 

100224  

01.4719 

19.83 

060006  

01.H75 

16.19 

070007  

01.3479 

24.08 

100028  

012652 

16.38 

100122  

01.4506 

16.39 

100225  

01.3254 

19.52 

060007  

01.2004 

13.06 

070008  

01.3150 

23.47 

100029  

01.4199 

ia94 

100124  

01.3826 

19.41 

100226  

01.3465 

16.58 

060008  

01.0187 

14.31   070009 

01.2763 

25.01 

100030  

01.2742 

18.25 

100125  

01.1588 

17.77 

100228  

01.3104 

21.73 

060009  

01.4(56 

19.88 

070010  

01.5525 

22.46 

100032  

01.9211 

17.39 

100126  

01.4979 

18.74 

100229  

01.3245 

16.27 

060010  

01.5i60 

20.98 

070011  

01.3234 

22.80 

100034  

01.7396 

18.34 

100127  

01.6887 

17.42 

100230  

01.5387 

18.97 

060011  

01.3:70 

20.75 

070012  

01.2607 

23.38 

100035  

01.6148 

16.60 

100128  

02.2486 

20.13  100231  

01.6719 

17.53 

060012  

01.3)30 

15.79 

070013  

012967 

24.01 

100038  

01.6027 

21.18 

100129  

012547 

17.46 

100232  

01.2671 

17.95 

060013  

01.2175 

18.83 

070015  

01.3575 

23.82 

100039  

01.7141 

21.15 

100130  

01.2030 

17.45 

100234  

01.5302 

19.03 

060014  

01.7(36 

20.52 

070016  

01.3214 

26.46 

100040  

01.6660 

1704 

100131  

01.3906 

20.00 

100236  

01.4767 

17.51 

060015  

01.5(&4 

19.33 

070017  

01.3822 

23.54 

100043  

01.4572 

17.78 

100132  

01.4161 

15.67 

100236  ..... 

01.4469 

1714 

060016  

01.04  99 

11.42 
16.36 

070018  

070019  

01.3711 
01.2155 

27.83 
24.04 

100044  

100045  

01.5020 
01.4043 

19.01 
1712 

100134  

100136  

01.0906 
01.5238 

14.50 
16.11 

100237  

100238  

02.1542 
01.4815 

22.65 

060018  

01.2065 

T8.68 

060020  

015157 

16.73 

070020  

01.3663 

24.32 

100046  

01.5110 

18.53 

100137  

01.3214 

18.42 

100239  

01.4625 

19.34 

060022  

01.61 

03 

17.89 

070021  

01.3063 

25.47 

100047  

01.9063 

18.62 

100138  

00.9490 

13.00 

100240  

00.8493 

15.06 

060023  

01. &i 

52 

16.65 

070022  

01.7748 

24.30 
23.81 

100048  

01.0049 

11.69 

100139  

01.0446 

14.54 

100241  

00.9419 

12.47 

060024  

01. K 

38 

21.86 

070024  

01.3666 

100049  

01.3205 

18.04 

100140  

01.2494 

16.91 

100242  

01.4130 

16.29 

060026  

01.4; 

57 

19.44 

070025  

01.7832 

24.06 

100050  

01.2217 

15.06 

100142  

01.1996 

16.68 

100243  

01.4202 

18.82 

060027  

01.61 

10 

19,41 

070026  

01.2095 

23.07 

100051  

01.1641 

16.60 

100144  

01.1391 

13.65 

100244  

01.4365 

17.32 

060028  

01.41 

13 

21.26 

070027  

01.2527 

24.31 

100052  

01.3742 

15.60 

100145  

01.3457 

14.87 

100246  

01.3480 

20.92 

060029  

oo.a 

61 

13  93 

070028  

01.4842 

24.67 

100053  

01.2969 

17.36 

100146  

01.2636 

14.27 

100248  

01.7029 

17.88 

060030  

01.33 

02 

20.36 

070029  

01.3530 

21.65 

100054  

01.2845 

17.74 

100147  

01.1046 

13.43 

100249  

01.3523 

18.87 

060031  

01.61 

25 

18.60 

070030  

01.3017 

24.71 

100055  

01.3733 

17.47 

100150  

01.3716 

18.64 

100252  

01.2487 

19.21 

060032  

01.5; 

98 

19.35 

070031  

012736 

22.24 

100056  

01.4638 

19.83 

100151  

01.8558 

18.63 

100253  

01.4795 

20.60 

060033  

01.1! 

92 

11.96 

070033  

012328 

28.25 

100067  

01.3486 

16.78 

100154  

01.5652 

17.95 

100254 

01.5994 

17.50 

060034  

01 .4i 

18 

15.10 

070034  

01.3756 

24.74 

100060  

01.8674 

17.64 

100156  

01.2197 

18.65  100255 | 

01.3326 

19.11 

060036  

01. 1( 

76 

14.12 

070036  

01.3467 

24.31 

100061  

01.5097 

20.88 

100157  

01.6104 

19J1 

100256  

01.8928 

19.32 

060037  

01 .0< 

82 

1322 

070036  

01.4357 

26.98 

100062  

01.7312 

17.34 

100159  

00.9792 

12.76 

100258  

01.6487 

21.12 

060038  

01.01 

66 

1225 

070039  

00.9163 

100063  

01.3440 

16.12 

100160  

01.1077 

18.07 

100259  

01.4550 

16.36 

060041  

00.91 

31 

16.53 

080001  

01.6108 

23.66 

100067  

01.4273 

16.38 

100161  

01.5218 

19.76 

100260  

01.4008 

20.44 

060042  

010s 

63 

15.65 

080002  

01.1901 

17.34 

100068  

01.3898 

17.42 

100162  

01.3906 

14.53 

100262  

01.4078 

19.32 

■ 

» 

3 

• 

Federal  Register  /  Vol.  61. 

No.  • 

170  /  Friday.  August  30.  1996  /  Rules  and  Regulations    46243 

Page  4  OF  16 

Case 

Avg. 

Case 

Avg. 

Case 

Avg. 

Case 

Avg. 

Case 

Avg 
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mn 

hour 

Providef 

mix 

hour 

Provider 

mix 

hour 

Provider 

mix 

hour 

Provider 

mix 

hour 

index 

wage 

index 

wage 

index 

wage 

index 

wage 

index 

wage 

100263  

01.3780 

16.44 

110061  

01.0125 

10.61 

110154  

00.8337 

12.68 

130009  

00.9607 

14.78 

140042  

01.0486 

13.30 

100264  

01.3927 

18.24 

110062  

00.9133 

09.73 

110155  

01.2457 

12.27 

130010  

00.9378 

15.04 

140043  

140046  

01.1788 

16.37 

100265  

01.3736 

17.47 

110063  

01.0733 

11.44 

110156  

01.0063 

12.68 

130011  

01.2462 

16.74 

01.0658 

1451 

100266  

01.2340 

16.64 

110064  

01.2886 

15.87 

110161  

01.3364 

20.79 

130012  

01.0306 

18.53 

140046  

01.3024 

14.83 

100267  

01.3054 

16.39 

110066  

01.0226 

12.00 

110162  

00.8869 

130013  

01.2406 

17.21 

140047  

01.1337 

13.20 

100268  

01.1963 

22.00 

110066  

01.4492 

15.93 

110163  

01.4519 

18.62 

130014  

01.3064 

16.43 

140048  

01.2861 

21.68 

100269  

01.3576 

19.07 

110069  

01.1724 

15.22 

110164  

01.4148 

19.63 

130015  

00.8661 

12.43 

140049  

01.5736 

19.35 

100270  

00.8215 

12.96 

110070  

01.1711 

11.37 

110165  

01.3220 

17.47 

130016  

00.9236 

16.18 

140061  

01.4909 

19.14 

100271  

01.6484 

19.22 

110071  

01.0312 

10.29 

110166  

01.4938 

16.67 

130017  

01.3329 

13.03 

140052  

01.3125 

17.02 

100273  

00.5356 

19.72 

110072  

01.0247 

11.53 

110168 

01.6566 

19.22 

130018  

01.6907 

17.60 

140063  

01.8943 

17.53 

100275  

01.4323 

21.96 

110073  

01.2039 

12.67 

110169  

00.7217 

19.70 

130019  

01.1299 

13.74 

140054  

01.3596 

100276  

01.3023 

21.94 

110074  

01.4766 

18.11 

110171  

01.4668 

21.21 

130021  

01.0465 

11.96 

140056  

00.9522 

13.00 

100277  

01.0092 

12.71 

110076  

01.2078 

15.29 

110172  

01.3364 

22.83 

130022  

01.1801 

16.79 

140058  

015417 

1556 

100279  

01.3749 

18.35 

110076  

01.3901 

18.01 

110174  

01.0421 

17.57 

130024  

01.0502 

15.26 

140059  

01.1373 

13.62 

100280  

01.3702 

16.93 

110078  

01.6719 

20.46 

110176  

01.1237 

19.42 

130025  

01.1504 

15.21 

140061  

01.0923 

13.80 

100281  

01.2549 

20.85 

110079  

01.3994 

21.08 

110177  

01.4754 

19.21 

130026  

01.1837 

17.88 

140062  

015440 

23.10 

100282  

01.0458 

16.99 

110080  

01.1584 

17.55 

110178  

01.3367 

16.78 

130027  

00.9647 

17.18 

140063  

01.4167 

22.48 

100283  

110001  

01.5652 
01.2981 

110082  

110083  

02.0181 
01.7259 

20.36 
20.66 

110179  

110181  

01.2418 
00.9808 

21.56 
12.59 

130028  

130029  

01.2487 
01.0228 

16.08 
17.07 

140064  

140065  

01.3103 
01.4933 

16.15 
23.68 

17.40 

110002  

01.2392 

15.22 

110086 

01.2202 

13.76 

110183  

01.3677 

17.07 

130030  

01.0169 

1650 

140066  

01.3703 

13.39 

110003  

01.3058 

15.41 

110087  

01.3382 

19.17 

110184  

01.1756 

17.58 

130031  

01.0188 

13.26 

140067  

01.8244 

18.24 

110004  

01.3077 

16.17 

110088  

00.9695 

11.17 

110185  

01.0884 

12.23 

130034  

01.0391 

16.38 

140068  

01.3717 

19.00 

110005  

01.1844 

21.40 

110089 

01.2124 

16.37 

110186  

01.3073 

15.75 

130036  

01.0662 

15.37 

140069  

01.0074 

1453 

110006  

01.3576 

18.87 

110091  

01.3396 

19.15 

110187  

01.2468 

17.19 

130036  

01.2648 

12.50 

140070  

015760 

16.18 

110007  

01.4631 

16.31 

110092  

01.1806 

12.55 

110188  

01.4230 

18.00 

130037  

01.2740 

14.58 

140074  

00.9717 

14.60 

110008  

01.2394 

15.47 

110093  

01.0117 

09.61 

110189  

01.1632 

19.78 

130043  

00.9612 

14.61 

140075  

01.4676 

21.63 

110009  

01.0428 

15.71 

110094  

00.9605 

12.06 

110190  

01.0880 

14.41 

130044  

01.1521 

12.37 

140077  

01.1406 

17.06 

110010  

02.1537 

21.39 

110096  

01.2790 

13.86 

110191  

01.3522 

18.06 

130045  

01.0312 

12.15 

140079  

015381 

20.90 

110011  

01.2831 

16.01 

110096  

01,1394 

14.30 

110192  

01.3947 

22.17 

130048  

01.0694 

11.90 

140080  

01.5767 

19.60 

110013  

01.1303 

14.36 

110097  

01.0211 

15.68 

110193  

01.2332 

16.16 

130049  

01.2951 

17.56 

140081  

01.0786 

13.92 

110014  

01.0358 

14.48 

110098  

01.0943 

11.76 

110194  

00.9677 

11.77 

130054  

00.9652 

17.12 

140082  

01.5017 

22.10 

110015  

01.3568 

16.52 

110100  

01.0963 

12.27 

110195  

01.0807 

10.50 

130056  

00.8422 

09.46 

140083  

01.2613 

16.61 

110016  

01.2935 

14.21 

110101  

01.0963 

09.24 

110198  

01.3336 

22.58 

130058  „... 

00.9768 

12.87 

140084  

015323 

17.94 

110017  

00.8913 

11.01 

110103 

00.9600 

10.35 

110200  

01.9391 

15.79 

130060  

01.1395 

18.38 

140086  

01.1440 

13.93 

110018 

01  1312 

1720 

110104 

01  1190 

13  28 

110201 

01  4669 

16  13 

130061 

00  9484 

140087  .... 

01.3815 

17.10 

110020  

01.2347 

17.30 

110105 

01.1311 

15.17 

110203  

00.9716 

14.94 

140001  

01.2991 

14.63 

140088  

01.6591 

23.33 

110023  

01.2424 

17.63 

110107  

01.8265 

17.61 

110204  

00.8136 

13.48 

140002  

01.2823 

17.06 

140089  

01.2280 

15.85 

110024  

01.4719 

16.51 

110108  

00.9766 

11.27 

110205  

01.1045 

11.84 

140003  

01.0185 

13.14 

140090  

01.5067 

23.62 

110025  

01.4105 

16.85 

110109  

01.1048 

12.14 

110207  

01.0934 

16.69 

140004  

01.0772 

13.75 

140091  

01.8655 

17.70 

110026  

01.1893 

14.02 

110111  

01.1961 

15.43 

110208  

00.9744 

14.94 

140005  

00.9515 

09.98 

140093  

01.1968 

17.17 

110027  

01.1003 

14.56 

110112  

01.1626 

16:i9 

110209  

00.8260 

140007  

01.4661 

20.56 

140094  

01.2893 

18.81 

110028  

110029  

01.6029 
01.3446 

17.75 
17.71 

110113  

110114  

01  117? 

1286 

120001 

01  7306 

24  22 

140008 

01  4816 

20  57 

140095  

140097  

01  4263 

01.0725 

13.76 

120002  

01.1982 

21.46 

140010  

01.3912 

22.14 

00.9264 

14.16 

110030  

01.2789 

16.60 

110115  

01.6206 

21.82 

120003  

01.1664 

21.82 

140011  

01.1461 

15.31 

140100  

015257 

17.62 

110031  

01.3373 

19.59 

110118  

01.0282 

13.18 

120004  

01.2809 

20.56 

140012  

01.2864 

17.69 

140101  

01.2060 

18.04 

110032  

01.2263 

16.31 

110120  

01.0844 

13.35 

120005  

01.2640 

18.34 

140013  

01.6683 

16.49 

140102  

01.0399 

14.09 

110033  

01.5143 

20.32 

110121  

01.1813 

11.84 

120006  

01.2131 

22.75 

140014  

01.0788 

16.53 

140103  

01.3226 

16.66 

110034 

01.5234 

16.64 

110122  

01.3672 

16.03 

120007  

01.6283 

20.27 

140015  

01.2919 

13.45 

140105  

01.3087 

1855 

110035  

01.4060 

18.53 

110124  

01.0707 

15.32 

120009  

00.9840 

18.05 

140016  

00.9315 

11.59 

140107  

01.0822 

11.63 

110036  

110037  

01.6813 
01.0852 

110126  

110127  

015239 
00.9160 

15.97 
14.43 

120010  

120011  

01.8462 
01.2509 

22.11 
30.31 

140018  

140019  

01.4646 
00.9900 

18.86 
11.80 

140108  

140109  

01.3622 
01.1367 

20.00 
12.96 

10.18 

110038  

01.4649 

15.04 

110128  

01.2069 

17.54 

120012  

00.9944 

20.30 

140024  

01.0188 

13.59 

140110  

01.2343 

14.51 

110039  

01.3761 

17.93 

110129  

01.6793 

14.06 

120014  

01.3609 

21.25 

140025  

01.0804 

15.88 

140112  

01.1043 

13.55 

110040  

01.0393 

16.26 

110130  

01.0709 

10.57 

120015  

00.8375 

21.01 

140026  

01.1408 

15.58 

140113  

01.4630 

1951 

110041  

01.2212 

16.43 

110132  

01.1622 

12.87 

120016  

00.8646 

21.94 

140027  

01.3210 

15.96 

140114  

01.3392 

18.95 

110042  

01.2049 

14.63 

110134  

00.8920 

11.65 

120018  

01.0071 

21.16 

140029  

01.3790 

19.62 

140115  

01.2253 

19.32 

110043  

01.7109 

16.17 

110135  

01.1993 

13.83 

120019  

01.1783 

19.48 

140030  

01.6766 

21.46 

140116  

01.2899 

19.68 

110044  

01.0962 

14.31 

110136  

01.1192 

13.74 

120021  

01.0173 

19.68 

140031  

01.1664 

13.02 

140117  

01.4908 

17.63 

110045  

01.2460 

22.04 

110140  

00.8194 

16.03 

120022  

01.7340 

17.83 

140032  

01.2628 

16.44 

140118  

01.6836 

23.01 

110046  

01.1964 

15.07 

110141  

00.9075 

11.66 

120026  

01.2870 

22.30 

140033  

01.2626 

19.10 

140119  

01.6901 

19.58 

110048  

01.3166 

12.97 

110142  

00.9799 

11.16 

120027  

01.5254 

21.16 

140034  

01.1754 

16.74 

140120  

01.6071 

14.72 

110049  

01.0670 

13.71 

110143  

01.4049 

18.27 

130001  

01.0618 

17.21 

140035  

01.0183 

10.70 

140121  

01.6269 

10.91 

110050  ..... 

01.0687 

14.00 

110144  

01.1632 

16.44 

130002  

01.3744 

14.66 

140036  

01.2342 

15.03 

140122  

01.6667 

21.02 

110061  

00.9846 

16.35 

110146  

01.0267 

09.43 

130003  

01.3166 

18.11 

140037  

00.9837 

12  24 

140124  

01.1235 

23.06 

110052  

00.9986 

09.11 

110149  

01.1280 

12.17 

130005  

01.4466 

18.49 

140038  

01.1512 

15.00 

140126  

01.3444 

15.60 

110054  

01.2820 

16.57 

110150  

01.3562 

16.66 

130006  

01.9033 

18.19 

140039  

00.9224 

11.51 

140127  

01.3521 

17.11 

110056  

00.9698 

12.61 

110152  

01.1389 

13.06 

130007  

01.6435 

19.46 

140040  

01.3038 

1434 

140128  

01.0617 

16.10 

110059  

01.2862 

14.39 

110153  

01.0201 

16.49 

130008  

00.9993 

10.28 

140041  

01.2502 

15.01 

140129  

01.0511 

13.18 

{ 
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Ca 

ie 

Avg. 

Case 

Avg. 

Case 

Avfl. 

Case 

Avg. 

Case 

Avg. 

Provider 

m 

X 

hour 

Provider 

mix 

hour 

Provider 

mix 

hour 

Provider 

mix 

hour 

Provider 

mix 

hour 

ind 

M 

wage 

index 

wage 

index 

wage 

index 

wage 

index 

wage 

140130 

01 J 

732 

21.67 

140224  

013678 

22.10 

150039  

01.0056 

14.51 

150125  

01.4257 

18.17 

160068  

01.1088 

13.30 

140132 

01.^ 

192 

18.58 

140228  

01.7080 

17.36 

150042  

01.2901 

15.47 

150126  

01.5188 

19.24 

160069  

01.4027 

16.06 

140133 

01 -J 

737 

19.77 

140230  

00.9428 

15.48 

150043  

01.0529 

16.65 

150127  

01.0449 

14.34 

160070  

01.0379 

13.84 

140135  

01.: 

nn6 

14.29 

140231  

01.6699 

19.79 

150044  

01.2628 

17.63 

150128  

01.2306 

18.59 

160072  

01.0673 

12.08 

140137  

01 .( 

318 

13.61 

140233  

01.7418 

16.57 

150046  

01.0901 

15.00 

150129  

01.2088 

20.35 

160073  

01.0129 

11.50 

140138  

OO.S 

KW 

12.15 

140234  

01.1961 

16.03 

150046  

01.5910 

16.06 

150130  

01.1433 

16.23 

160074  

01.1103 

12.98 

140138 

01  .C 

713 

13.46 

140236  

01.0474 

12.82 

150047  

01.6262 

17.74 

150132  

01.3406 

19.17 

160075  

01.1107 

'  13.84 

140140  .„. 

01.1 

363 

13.05 

140239  

01.5891 

18.81 

150048  

01.1670 

16.18 

150133  

01.2048 

14.96 

160076  

01.0695 

16.33 

140141  

OO.S 

105 

13.30 

140240  

01.5067 

20.90 

150049  

01.0814 

13.72 

150134  

01.3003 

16.53 

160077  

01.1365 

10.97 

140143  ..... 

01  .C 

710 

15.95 

140242  

01.5840 

22.51 

150060  

01.1867 

14.50 

150136  

00.9384 

18.69 

160079  

01.4258 

15.22 

140144 

oos 

314 

16  67 

140245  

01.1287 

13.55 

150051  

01.3842 

16.92 

150138  

01.1552 

160080  

01.2094 

15.46 

140145  ..... 

ni  1 

WA 

14.80 

140246  

01.0647 

12.03 

150052  

01.0656 

12.93 

150139  

01.5412 

160081  

01.0669 

14.36 

140146 

oos 

34S 

14  86 

140250  

01.3128 

21.35 

150063  

01.0612 

16.69 

150141  

01.1063 

160082  

01.7526 

17.09 

140147  

ni  1 

ms 

13.32 

140251  

01.3100 

18.25 

150064  

01.1373- 

12.39 

150142  

02.4300 

160083  

01.5750 

17.49 

140148 

01.7 

)84 

16.51 

140252  ..... 

01.4282 

21.53 

150066  

01.7062 

21.58 

160001  

01.2713 

16.39  160086 

01.0913 

12.79 

140150 

01  .s 
01.1 

793 
169 

26.00 
17.61 

140253  

140258  

01.4398 
01.5311 

150057  

150058  

0e.3O94 
01.6859 

15.06 
18.64 

160002  

160003  

01.1942 
01.0183 

13.14 
11.87 

160088  

160088  

01.0153 
01.0346 

12.88 

140151  

20.98 

13.10 

140152  -... 

01 -C 

70^ 

22.68 

140271  

01.0187 

13.54 

150059  

01.3219 

18.93 

160005  

01.1028 

12.93 

160089  

01.1654 

14.12 

140156  

01.1 

»2 

16.91 

140275  ..„. 

01.2297 

18.20 

150060  

01.1301 

1i79 

160007  

01.0097 

12.02 

160090  

01.0018 

13.98 

140158  -... 

01^ 

323 

21.41 

140276  ...„ 

01.9808 

20.48 

150061  

01.3042 

15.86 

160008  

01.1070 

13.93 

160091  

01.1032 

10.56 

140160  

01  i 

ao 

15.34 

140280  

01.2730 

16.16 

150062  

01.0694 

15.20 

160009  

01.1682 

13.54 

160092  

00.9729 

12.93 

140161  

01.1 

m 

17.05 

140281  .„.. 

01.6371 

20.19 

150063  

01.0497 

16.86 

160012  

01.0622 

14.05 

160093  

01.1433 

15.20 

140162  

01.7 

r33 

18.38 

140285  

01.1995 

14.75 

150064  

01JJ128 

16.46 

160013  

01.2233 

16.64 

160094  

01.2151 

14.79 

140164  

01.2 

IfW 

16.01 

140286  

01.1484 

17.69 

150065  

01.1479 

15.94 

160014  

01.0356 

12.21 

1600« 

01.0295 

12.30 

140165 

01.1 

122 

13.06 

140288  

01.7729 

22.68 

150066  ...- 

01.0006 

12.89 

160016  

01.2891 

15.68 

160097  

01.0918 

13.47 

140166  

01.2 

>45 

16.62 

140289  

01.3068 

15.73 

150067  

01.1174 

14.35 

160018  

00.9441 

13.19 

160098  

01.0813 

13.90 

140167  

01.1 

»W 

14.64 

140290  

01.3353 

19.21 

150069  

01.2347 

16.53 

160020  

01.0864 

12.11 

160099  

00.9773 

12.80 

140168  

01.1 

566 

15.02 

140291  

01.2791 

22.84 

150070  

01.0425 

16.70 

160021  

01.0514 

13.85 

160101  

01.1119 

17.71 

140170  

01.1 

>92 

12.39 

140292  ..... 

01.1677 

19.04 

150071  

01.1521 

12.69 

160023  

01.1553 

13.66 

160102  

01.3846 

15.69 

140171  

00.9 

125 

12.53 

140294  

01.1871 

16.10 

150072  

01.1943 

15.32 

160024  

01.5685 

17.39 

160103  

01.0159 

12.96 

140172  

01.5 

»7 

18.29 

140297  

01.2576 

21.42 

150073  

01.0179 

15.49 

160026  

01.0997 

15.21 

160104  

01.2441 

19.21 

140173  

OO.S 

-87 

13.11 

140300  

01.6558 

24.90 

150074  

01.5921 

18.63 

160027  

01.1632 

13.22 

160106  

01.0809 

14.18 

140174 

01.4 

!89 

18.88 

150001  

01.0902 

16.95 

150075  

01.2188 

13.82 

160028  

01.3375 

17.78 

160107  

01.1459 

13.78 

140176  

01.2 

i09 

18.83 

150002  

01.4428 

19.23 

150076  

01.1446 

19.89 

160029  

01.4982 

17.46 

160108  

01.1575 

14.09 

140177  

01.2 

^94 

16.44 

150003  

01.7127 

18.32 

150077  

01.2631 

16.21 

160030  

01.2329 

16.67 

160109  

01.1710 

12.01 

140179  

01 J 

113 

19.51 

150004  

01.4240 

20.15 

150078  

01.0858 

17.20 

160031  

01.1857 

13.26 

160110  

01.5061 

^  17.76 

140180 

01.5 

!79 

20.22 

150005  

01.1897 

17.17 

150079  

01.1456 

13.01 

160032  

01.1518 

14.66 

16(Jll1  

01.1008 

10.75 

140181  

01.3 

m 

18.82 

150006  ..... 

01.2020 

16.72 

150082  

01.4952 

18.38 

160033  

01.7266 

15.82 

160112  

01.4058 

14.48 

140182  

01.3 

!45 

19.11 

150007  

01.2261 

17.95 

150084  

01.8742 

21.80 

160034  

01.0638 

13.81 

160113  

00.9632 

11.39 

140184  

01.1 

08 

14.20 

150008  

01.3450 

ia38 

150086  

01.3003 

15.76 

160035  

00.9589 

11.91 

160114  

01.0691 

14.13 

140185  

01.4 

i63 

16.35 

150009  

01.3279 

16.97 

150088  

01.1875 

16.71 

160036  

01.0735 

12.83 

160115  

01.0315 

13.87 

140186  

01 J 

97 

18.48 

150010  

01.2026 

16.10 

150089  

01.4010 

18.99 

160037  

01.1648 

14.80 

160116  

01.1763 

15.46 

140187  

01.4 

ei 

16.33 

150011  

01.2227 

16.76 

150090  

01.2547 

19.34 

160039  

01.0629 

15.23 

160117  

01.3429 

15.52 

140188 

oo.g 

>24 

10.54 

150012  

01.6885 

20.57 

150091  

01.0744 

15.66 

160040  

01.3465 

16.04 

160118  

01.0327 

12.42 

140189  

01.1 

-23 

15.74 

150013  

01.1612 

13.09 

150092  

01.0659 

12.44 

160041  

01.0613 

12.88 

160120  

01.0161 

09.94 

140190 

01.1 

104 

13.36 

150014  

01.4250 

18.85 

150094  

00.9984 

16.65 

160043  

01.0335 

13.38 

160122  

01.1556 

14.96 

140191  

01.3 

147 

23.16 

150015..-. 

01.2351 

17.85 

150095  

01.1097 

15.78 

160044  

01.1566 

13.36 

160123  

01.1606 

12.18 

140192  

01.1 

187 

16.51 

150017  

01.8496 

17.26 

'50096  

01.1003 

17.15 

160045  

01.6893 

17.48 

160124  

01.2587 

15.35 

140193  

01.0 

50 

12.24 

15001S  

01.2888 

17.47 

0097 

01.1268 

16.64 

160046  

01.0357 

11.92 

160126  „... 

01.1486 

13.82 

140197  

01.2 

70 

16.05 

150019  

01.1204 

1?  ' 

i50098  

01.1387 

11.81 

160047  

01.3556 

15.87 

160129  

01.0397 

13.07 

140199  

01.0 

79 

15.13 

150020  

01.1507 

1C  .- 

150099  

01.2979 

17.10 

160048  

01.0230 

11.76 

160130  

01.1619 

13.04 

140200 

01.4 

163 

20.12 

150021  

01.6805 

18.22 

150100  

01.6831 

18.15 

160049  

00.9816 

12.04 

160131  

01.0980 

12.63 

140202  

01.3 

08 

20.09 

150022  

01.1445 

17.62 

150101  

01.0919 

14.46 

160060  

01.0242 

14.12 

160134  

00.9706 

11.37 

140203  

01.1 

i67 

19.02 

150023  

01.4993 

17.81 

150102  

01.0920 

14.61 

160051  

00.9990 

12.90 

160135  

01.0543 

13.24 

140205  

00.9 

05 

13.88 

150024  

01.4398 

16.96 

150103  

01.0356 

17.63 

160052  

01.0699 

14.80 

160138  

01.0612 

13.48 

140206  

01.0 

179. 

19.58 

150025  

01.4540 

16.32 

150104  

01.1461 

15.09 

160054  

01.0268 

10.82 

160140  

01.0940 

14.86 

140207  

01.3 

73 

26.85 

150026  

01.1855 

16.69 

150105  

01.4058 

16.61 

160055  

01.0383 

11.48 

160142  

01.0318 

13.60 

140208  

01.6 

55 

23.94 

150027  

01.0681 

16.04 

150106  

01.1387 

15.58 

160056  

01.0434 

12.84 

160143  

01.1292 

13.03 

140209  

01.7 

)14 

17.46 

150029  

01.2766 

20.57 

150109  

01.4513 

16.04 

160057  

01.3212 

15.92 

160145  

01.0839 

13.74 

140210  

01.0 

130 

12.87 

150030  

01.1946 

16.20 

150110 

00.9917 

14.72 

160058  

01.6811 

18.42 

160146  

01.4188 

15.32 

140211  

01.2 

157 

20.44 

160031  

01.0622 

15.93 

150111  

01.2066 

12.88 

160060  

01.0858 

13.82 

160147  

01.2744 

15.02 

140212  

015 

170 

22.65 

150032  

01.7930 

18.85 

150112  

01.2228 

16.84 

160061  

01.0104 

14.19 

160151  

01.0694 

12.75 

140213  

01.2 

192 

20.44 

150033  

01.6075 

20.07 

150113  

01.1843 

16.78 

160062  

00.9605 

11.95 

160152  

01.0169 

13.30 

140215  

01.1 

(40 

13.22 

150034  

01.4013 

18.15 

150114  

01.0253 

13.44 

160063  

01.2810 

14.24 

160153  

01.7061 

17.06 

140217  

01.2 

188 

2109 

150035  

01.4004 

17.90 

150115  

01.4004 

17.31 

160064  

01.6369 

16.41 

170001  

01.2005 

15.90 

140218  

01.0 

02 

13.64 

150036  

01.0404 

17.35 

150122  

01.1415 

17.55 

160065  

01.0755 

14.51 

170004  

01.0839 

13.18 

140220  

01.1 

166 

14.22 

150037  

01.2647 

17.06 

150123  

01.1703 

12.81 

160066  

01.1226 

14.06 

170006  

01.1973 

13.48 

140223  

01.5 

m 

25.37 

150038  

01.2712 

16.65 

150124  

01.1239 

15.00 

160067  

01.3756 

16.70 

170008  

00.9787 

13.35 
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Case 

Avg. 

Case 

Avg. 

Case 

Avg. 

Case 

Avg. 

Case 

Avg. 

Provider 

mix 

hour 

Provider 

mix 

hour 

Provider 

rmx 

hour 

Provider 

mix 

hour 

Provider 

mix 

hour 

index 

wage 

index 

wage 

index 

wage 

index 

wage 

index 

wage 

170009  

01.1209 

16.81 

170089  

00.9887 

14.21 

180011  

01.1747 

15.71 

180103  

02.0746 

17.86 

190060  

01.4965 

16.51 

170010  

01.2604 

16.38 

170090  

01.0970 

09.58 

180012  

01.3355 

17.14 

180104  

01.5020 

16.55 

190064  

015617 

17.46 

170011  

01.4042 

14.59 

170092  

00.8625 

11.45 

180013  

01.5057 

17.38 

180105  

00.9303 

12.23 

190065  

01.4781 

15.75 

170012  

01.4938 

15.48 

170093  

00.9308 

11.58 

180014  

01.6061 

19.67 

180106  ... 

00.9112 

12.65 

190071  

00.8601 

11.38 

170013  

01.3148 

13.27 

170094  

010437 

12.81 

180015  

01.2422 

14.91 

180108.... 

00.8502 

12.49 

190077  

00.9184 

13.41 

170014  

01.0357 

15.18 

170095  

01.0793 

13.80 

180016  

01.3158 

14.91 

180115  

01.0276 

14.18 

190078  

01.1344 

11.21 

170015  

00.9779 

13.74 

170097  

01.0290 

13.42 

180017  

01.2736 

13.52 

180116... 

01.3708 

14.92 

190079  

012606 

13.61 

170016  

01.6634 

21.80 

170098  

01.0823 

16.21 

180018  

01.2225 

15.73 

180117  

01.1829 

16.14 

190081  

00.8818 

09.70 

170017  

01.1668 

16.76 

170099  

01.3430 

11.00 

180019  

01.3412 

17.22 

180118  .... 

01.0472 

11.72 

190083  

00.9480 

12.46 

170018  

01.0636 

12.23 

170100  

00.9977 

14.63 

180020  

01.0343 

15.37 

180120  ... 

01.0465 

12.49 

190086  

01.3623 

14.02 

170019  

01.1792 

15.13 

170101  

00.9112 

14.13 

180021  

01.1778 

13.25 

180121  ... 

01.2193 

13.09 

190088  

01.1960 

16.01 

170020  

01.3277 

14.54 

170102  

010195 

12.78 

180023  

00.8339 

11.27 

180122  ._. 

01.0457 

14.47 

190089  

01.1207 

09.60 

170022  

01.1643 

14.15 

170103  

01.2461 

15.28 

180024  

01.3934 

15.69 

180123  ... 

01.4536 

19.34 

190090  

01.0617 

15.75 

170023  

01.4219 

15.57 

170104  

01.4212 

19.52 

180025  

01.1240 

16.18 

180124  .... 

01.4782 

16.00 

190092  

01.3320 

20.14 

170024  

01.1563 

12.71 

170105  

01.0263 

14.45 

180026  

01.1079 

13.66 

180125  ... 

00.9495 

16.23 

190096  

00.9953 

14.04 

170025  

01.1622 

18.37 

170106  

00.8380 

12.54 

180027  

01.2747 

14.17 

180126  

01.1697 

11.90 

190098  

01.5422 

17.56 

170026  

01.0141 

16.38 

170108  

00.9468 

10.88 

180028  

00.9964 

16.19 

180127  

01.2380 

16.63 

190099  

01.1497 

17.3' 

170027  

01.3730 

15.02 

170109  

01.0494 

14.67 

180029  

01.2190 

15.99 

180128   . 

01.1870 

15.40 

190102  

01.5854 

16.15 

170030  

01.0399 

13.61 

170110  

01.0197 

13.62 

180030  

01.1777 

12.89 

180129  .... 

01.0306 

13.93 

190103  

00.8408 

09.66 

170031  

00.9163 

12.36 

170112  

00.9254 

13.44 

180031  

01.0461 

12.38 

18013Q  

01.4219 

17.87 

190106  

01.1388 

17.27 

170032  

01.1121 

14.18 

170113  

01.1501 

13.43 

180032  

00.9926 

15.30 

180132  ... 

01.2453 

15.43 

190109  

01.1894 

14.20 

170033  

01.3417 

14.08 

170114  

00.9540 

12.96 

180033  

01.1325 

12.57 

180133  ... 

01.2455 

18.31 

190110  

00.9431 

1196 

170034  

00.9579 

13.74 

170115  

00.9905 

11.01 

180034  

01.0720 

13.61 

180134... 

01.0124 

13.71 

190111  

01.5456 

17.24 

170035  

00.9370 

12.37 

170116  

01.0367 

13.94 

180035  

01.5668 

18.26 

180136  

01.5752 

16.63 

190112  

01.5143 

20.35 

170036  

00.8755 

12.31 

170117  

00.9947 

12.63 

180036  

01.2433 

17.38 

180137  

01.6637 

17.00 

190113  

01.3748 

17.85 

170037  

01.1197 

15.02 

170119  

00.9470 

11.32 

180037  

01.2824 

20.29 

180138  

01.2089 

17.02 

190114  .„.. 

01.0043 

11.51 

170038  

00.9180 

10.94 

170120  

01.2814 

14.66 

180038  

01.4336 

14.73 

180139  .  ... 

01.0714 

16.41 

190115  

01.2409 

16.75 

170039 

01  1372 

11  69 

170122 

01  9013 

19.69 

180040  .. 

02.0237 

19.04 

180140  . ... 

01.0106 

190116  

01.2969 

14.97 

170040  

01.5594 

18.21 

170123  

017740 

17.69 

180041  

01.0904 

13.03 

190001  

00.9354 

16.67 

190118  

01.0464 

11.87 

170041  

00.9886 

11.41 

170124  

00.9495 

12.10 

180042  

01.1215 

13.43 

190002   . 

01.6389 

16.28 

190120  .. .. 

00.9281 

12.89 

170043  

00.9329 

13.41 

170126  

00.9261 

11.07 

180043  

01.0168 

15.31 

190003  .... 

01.4461 

17.16 

190122  

01.2732 

12.96 

170044  

01.1174 

14.73 

170128  

01.0762 

14.31 

180044  

01.0336 

14.68 

190004  

01.3781 

14.81 

190124  

01.5748 

18.80 

170045  

01.0311 

13.54 

170131  

01.0910 

10.54 

180045  

01.2089 

16.86 

190005  

01.6913 

14.94 

190125  

01.5826 

16.74 

170049  

01.3345 

18.05 

170133  

01.1401 

14.09 

180046  

01.2073 

16.81 

190006  

01.2839 

14.07 

190128  

01.2172 

17.04 

170050  

00.8380 

09.63 

170134  

00.9226 

12.10 

180047  

01.0087 

13.79 

190007  

01.0054 

12.79 

190130  

00.9983 

11.74 

170051  

00.9591 

13.31 

170137  

01.1832 

16.81 

180048  

01.1345 

15.53 

190008  

01.6481 

17.79 

190131  

01.2691 

17.33 

170052  

01.0675 

13.31 

170139  

00.983« 

11.66 

180049  

01.3619 

14.47 

190009  

01.1897 

13.40 

190133  

01.0618 

15.09 

170053  

01.0064 

13.09 

170140  

00.9990 

11.17 

180050  

01.2650 

15.58 

190010 

01.1104 

15.31 

190134  

00.9992 

12.16 

170054  

01.0821 

12.86 

170142  

01.2590 

16.10 

180051  

01.4236 

14.35 

190011  

01.1162 

14.08 

190135  

01.4027 

17.70 

170055  

01.0629 

17.05 

170143  

01.1201 

12.53 

180053  

01.1138 

14.22 

190013  

01.4152 

15.27 

190136  

01.1264 

10.66 

170056  

00.9467 

10.99 

170144  

01.6225 

18.74 

180054  

01.1573 

14.02 

190014  ... 

01.0568 

15.36 

190138  

00.7080 

15.62 

170067  

01.0529 

13.75 

170145  

01.1678 

17.02 

180055  

01.0383 

13.61 

190015  

01.2394 

16.38 

190140  

00.9434 

11.60 

170058  

01.1738 

17.54 

170146  

01.4164 

17.58 

180056  

01.1035 

16.68 

190017  

01.3740 

17.22 

190142  

00.9384 

12.20 

170060  

01.1254 

12.73 

170147  

01.2279 

18.33 

180058  

01.0125 

12.86 

190018  ... 

01.1705 

13.78 

190144  

01.2227 

18.82 

170061  

01.1532 

12.59 

170148  

01.4736 

18.35 

180059  

00.9719 

11.98 

190019  ..  . 

01.5074 

17.57 

190145  

00.9867 

13.77 

170062  

00.9501 

10.45 

170150  

01.0772 

13.13 

180060  

00.7427 

13.48 

190020  

01.1936 

15.83 

190146  

01.5911 

18.99 

170063  

00.8993 

09.30 

170151  

00.9962 

11.69 

180063  

00.9643 

10.28 

190025  

01.2979 

12.36 

190147  

00.9929 

13.30 

170064  

00.9472 

11.38 

170152  

00.9812 

13.27 

180064  

01.3019 

14.40 

190026  

01.4497 

15.65 

190148  

00.8949 

11.81 

170066  

00.9901 

12.26 

170160  

01.0305 

11.25 

180065  

00.9850 

09.05 

190027  

01.4805 

15.62 

190149  

00.9972 

11.02 

170067  

01.0335 

11.05 

170164  

01.0288 

13.87 

180066  

01.2107 

16.87 

190029  

01.1364 

14.09 

190151  

01.1567 

12.30 

170068  

01.3864 

14.01 

170166  

01.1446 

13.49 

180067  

01.8972 

15.96 

190033  

00.9673 

09.64 

190152  

01.4477 

20.50 

170069  

01.1712 

13.20 

170168  

00.9486 

09.97 

180069  

01.0363 

16.08 

190034  ... 

01.2482 

14.93 

190155- 

00.9246 

10.54 

170070  

01.0193 

11.83 

170171  

01.0923 

11.15 

180070  

01.0919 

14.86 

190035  

01.4173 

20.27 

190156  

00.8872 

11.89 

170072  

00.9565 

11.53 

170172  

00.9841 

11.07 

180072  

01.0544 

13.80 

190036  .. 

01.6581 

21.15 

190158  

01.2399 

20.36 

170073  

01.1115 

12.66 

170174  

01.0916 

11.58 

180075  

00.9745 

13.08 

190037  

00.9667 

11.05 

190160  

01.2163 

15.56 

170074  

01.1546 

12.86 

170175  

01.2906 

16.30 

180078  

01.1237 

17.35 

190039  

01.4275 

16.41 

190161  

01.0457 

12.98 

170075  

00.8688 

10.56 

170176  

01.5023 

18.40 

180079  

01.2461 

13.75 

190040  

01.3850 

19.03 

190162  

01.1677 

21.04 

170076  

170077  

170079  

170080  

01.0722 
00.9683 
01.0838 
00.9559 

11.15 
11.12 
11.81 
11.05 

170181  

170182  

170183  

180001  

01.0745 
00.8647 
02.1585 
01.2298 

180080  

180085  

180087  

180088  

01.0640 
01.2920 
01.0844 
01.5754 

15.16 
17.49 
13.72 
19.42 

190041  ... 

190043  

190044  

190045  

01.4986 
01.1369 
01.1725 
01.3644 

19.72 
12.38 
18.27 
19.09 

190164  

190166  

190167  

190170  

01.2267 
01.0709 
01.2039 
00.9613 

16.86 
14.81 
16.09 
12.34 

16.16 

1/0081  

00.9254 

10.42 

180002  

01.0070 

17.16 

180092  

01.0511 

14.43 

190046  .. .. 

01.4846 

16.87 

190173  

01.4616 

19.47 

170082  

170084  

01.0572 
00.9830 

10.60 
11.06 

180004  

180005  

01.0887 
01.0375 

13.54 
17.40 

180093  

180094  

01  3575 

14  76 

190048 

01  0651 

1455 

190175 

01.2790 

01.0158 

11.93 

190049  ... 

00.9679 

14.74 

190176  

01.7076 

18.06 

170085  

00.9074 

12.01 

180006  

00.9157 

08.63 

180096  

01.1597 

12.78 

190050  .*... 

01.0446 

13.90 

190177  

01.6056 

22.02 

170086  

01.7241 

18.04 

180007  

01.5430 

14.17 

180099  

01.2008 

11.72 

190053  

01.0575 

11.98 

190178  

00.9842 

11.20 

170087  

01.4580 

18.87 

180009  

01.3358 

17.70 

180101  

01.3403 

18.84 

190054  

01.4118 

13.67 

190182  

01.1627 

20.12 

170088  

00.9068 

10.59 

180010  

01.8318 

16.91 

180102  

01.5134 

16.31 

190059  .  . 

00.9449 

13.58 

190183  

01.1310 

13.81 

- 
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Clse 

Avg. 

Case 

Ava 

Case 

Avg.  1 

Case 

Avg. 

Case 

Avg. 

Provider 

nix 

hour 

Provider 

mix 

hoGr 

Provider 

mix 

hour  n  Provider 

mix 

hour 

Provldef 

mix 

hour 

iTKex 

wage 

index 

wage 

index 

w«ge 

index 

wage 

index 

wage 

190184  .... 
190186  .:... 

01.1674 
01.;  1141 

19  n 

210002 

01  9575 

16  84 

220028 

01  4867 

2245 

220162 

01  0805 

230102  .... 

01.1047 

19.03 

210003  

01.5314 

22.97 

220029  

01.1906 

22.25 

220163  

02.0697 

24.73 

230103  

01.0214 

17.37 

190186  ..... 

00.!  615 

11.69 

210004  

01.3228 

20.30 

220030  

01.0642 

16.42 

220171  

01.6908 

22.55 

230104  

01.6223 

20.32 

190187  

007862 

14.05 

210005  

01 .2352 

17.70 

220031  

02.0234 

27.21 

230001  

01.2061 

15.98 

230106  

01.6171 

19.46 

190189  ..... 

O0.»439 

14.54 

210006  

01.1253 

16.84 

220033  

01.3931 

19.40 

230002 

01.2210 

19.28 

230106  .... 

01.1730 

18.07 

190190  ..._ 

00.9294 

18.74 

210007  

01.6144 

18.82 

220036  

01.2748 

19.72 

230003  

01.0891 

18.07 

230107  

00.8972 

1256 

190191  .._ 

01.M46 

18.47 

210006  .„„ 

01J146 

21.21 

220036...- 

01.6198 

23.26 

230004  

01.6087 

20.95 

230108  

01.2387 

16.64 

190194  ...» 

01.  471 
00.1064 

19.16 

210009  ..... 

01.7113 

18.57 

220038  

01.2797 

21.85 

230005  

01.2812 

18.02 

230110  

01.3356 

17.10 

190196  

16.48 

210010  

01.2016 

17.00 

220041  ...„ 

01.2446 

20.87 

230006  

01.1331 

16.19 

230111  

00.9762 

15.13 

190197  

01.;  631 

19.06 

210011  

01.2066 

20.12 

220042  

01.2043 

24.10 

230007  

01.0869 

1651 

230113  

00.9500 

17.66 

190199  

01.;  667 

12.82 

210012  

01.4880 

21.27 

220046  

01.3991 

21.48 

230013  

01.2823 

20.70 

230114  

00.6368 

23.27 

190200  

01.M22 

21.33 

210013  

01.2756 

20.65 

220049  ..... 

01.2668 

2158 

230015  ..... 

01.1305 

18.28 

230115  

01.0218 

15.14 

190201  ..... 

01.;  417 

18J24 

210015  .._. 

012700 

1&48 

220060  

01.0666 

17.45 

230017  

01.5161 

20.40 

230116 

00.9079 

15.58 

190202  ..... 

01  .'412 

18.34 

210016  

01.7323 

20.37 

220061  

01.2701 

19.70  1  230019 

22.76  R  230020 

01.5116 

20.50 

230117  

01.9633 

23.81 

190203  

01.1963 

19.50 

210017  

01.1297 

15J5 

220062  ..„. 

01.2969 

01.7218 

21.17  230118 

01.2381 

17.25 

190204  

01. i 211 

20.12 

210018  ..„. 

01.2426 

20.93 

220053  

01.2476 

18.86 

230021  

01.5949 

17.25  230119 

01.3182 

21.13 

190205  ..... 

01.1669 

17.63 

210019  

01.3992 

17.42 

220065  

01.3472 

20.61 

230022  

01.2454 

17.62  230120 

01.2209 

19.00 

190206  

01.<848 

21.17 

210022.. 

01.4541 

20.07 

220057  

01.4402 

20.91 

230024  ..... 

01.4230 

21.79  230121  

01.2308 

19.67 

190207  

01.  759 

19.43 

210023  

01.2870 

20.31 

220058  

01.0628 

1755 

230027  

01.0568 

16.25  230122 

01.3310 

18.32 

190208  

00.1  210 

10.20 

210024  

01.5093 

18.06 

220060  

01.2667 

24.78 

230029  

015980 

20.91  230124 

01.1514 

16.49 

190218  

01.  418 

15.05 

210025  

01.3259 

17.84 

220062  

00.6041 

19.30 

230030..™ 

01.2372 

16.55  230125 

01.3587 

13.01 

190223  

00.4998 

12.04 

210026  

01.3221 

24.54 

220063  

01.2982 

ia42 

230031  

01.4622 

ia32 

230128  

01.3796 

19.33 

190227  

00.1050 

30.01 

210027  

01.2047 

17.47 

220064  

01.2108 

20.66 

230032  

01.7401 

18.97 

230129  

01.8851 

19.07 

190230  

190231  

00.4611 
01.J052 

210028  

210029  

01.236? 
01.3022 

16.66 
20.04 

220065  

220066  

01.2162 
01.2825 

20.00 
19.39 

230034  

230035  

01.1»36 
01.1374 

16.64 
15.84 

230130  

230132  

01.6896 
01.5360 

22.37 
22.92 

190232  

190233  

190234  

200001  

01 .( 
01. t 

fi23 

210030  

210031  

21(KK« 

210083  

01.0938 
01.6379 
01.2064 
01.1813 

15.77 
16.97 
1&42 
17.38 

220067  

220068  

220070  .„.. 

220071  ..... 

01.2910 
00.6210 
01.2683 
01.8660 

22.82 
15.95 
17.77 
24.38 

230036  

230037  

230038  

230040  

01.2859 
01.1680 
01.6453 
01.1967 

19.78 
16.96 
21.18 
18.36 

230133  

230134  

230135  

230137  

01.2321 
01.1066 
01.2023 
01.1666 

14.06 
15.87 
19.88 
17.78 

7S.1 

01.(977 
01.;  668 

15.74 

200002  

01.(219 

16.15 

210034  

01.3999 

20.29 

220073  

01.3821 

25.34 

230041  

01.2106 

19.17 

230141  

01.6842 

20.84 

200003  

01.  282 

15.90 

210036  

01.1960 

17.25 

220074  

01.2579 

21.18 

230042  

01.1517 

19.03 

230142  

01.2118 

18.71 

200006  

01.(627 

14.96 

210037  

01.2862 

16.14 

220075  

01.3236 

20.09 

230046  

01.8323 

24.66 

230143  

01.1404 

15.23 

200007  

01.(052 

16.86 

210038  

01J397 

19.90 

220076  

01.1791 

22.47 

230047  

01.3036 

19.61   230144 

01.1171 

21.06 

200008  

01J463 

18.34 

210039  ..._ 

01.1588 

15.25 

220077  

01.7206 

22.32 

230063  

01.5335 

23.82  230145 

01.1817 

15.41 

200009  

01.;  644 

19.84  210040 

01.2948 

20.32 

220079  

01.1871 

21.28 

230064  

01.8246 

19.74 

230146  

01.2933 

19.49 

200012  

01.  610 

16.11  210043 

01.2538 

20.04 

[220080 

01.2723 

17.77 

230056  

01.1799 

17.36 

230147  

01.4832 

19.34 

200013  

01.  360 

15.32  210044 

01.2025 

20.28  220081  

00.9625 

23.55 

230056  ..... 

00.9746 

14.17 

230149  

01.2487 

14.92 

200015  

01 .1341 

17.16  210045 

01.0197 

11.73  220082 

01.2932 

19.28 

230068  

01.0807 

17.42 

230151  

01.3634 

21.32 

200016  

01.(283 

16.10 

210046  

01.1047 

12.34  220083 

01.1845 

19.80 

230069  

01.4913 

19.00 

230153  

01.1246 

15.61 

200017  

01J444 

16.86 

210048  

01.1780 

22.47  220084 

01.2361 

22.24 

230060  

01.2802 

16.90 

230154  

00.9519 

12.09 

200018  

01.  671 

14.27 

210049  

01.1482 

16.67  220086 

81.5481 

24.60 

230062  

01.0313 

13.61   230156 

00.9759 

13.80 

200019  

01 J  446 

18.01 

210051  ._.. 

01.4488 

13.94  220088 

01.5772 

21.76 

230063  

01.3188 

18.41   230156 

01.7043 

21.57 

200020  

01.  821 

19.86 

210054  

01.2726 

20.17  220089 

01.3301 

22.99 

230065  

015013 

18.63  230157 

01.2036 

19.67 

200021  

01.1844 

17.66 

210066  

01.2866 

22.48 

220090 

01.2380 

20.78 

230066  

01.3628 

18.72 

230159  

01.3967 

18.93 

200023  

200024  

0O.< 
014 

848 
892 

14.61 
19.16 

210066  

210057  

01.4106 
01J623 

16.61 


220092  

220094  

01.2548 
01.2796 

20.86 
19.76 

230068  

230069  .„.. 

01.4399 
01.1716 

22.29 
18.86 

230162  

230166  

00.9886 
01.8687 

13.73 
20.92 

200025  

01.; 

698 

18.81 

210058  

01.6823 

18.09 

220095  

01.2220 

17.77 

230070  

01.4873 

19.30 

230167  

01.3648 

19.16 

200026  

01. ( 

913 

1§.20 

210069  

01.2586 

21.91 

220098  

01.2874 

19.81 

230071  

01.1375 

20.78 

230169  

01.4359 

21.16 

200027  

01. 

419 

16.61 

210060  

01.1661 

25.28 

220099  

01.1836 

16.97 

230072  

01.2839 

18.87 

230171  

00.9842 

14.18 

200028 

oo.s 

343 

14.83 

210061  ..„. 

01.0947 

14.25 

220100  

01.2742 

23.48 

230075  

015188 

19.29 

230172  

01.3154 

17.86 

200031  

01.3 

9ftfi 

14.96 

220001  

01.1632 

20.98 

220101  

01.5044 

22.58 

230076  

01.3263 

21.53 

230174  

01.2886 

19.11 

200032  

01.; 

528 

17.72 

220002  

01.5425 

21.62 

220104  

01.2488 

23.12 

230077  

01.9786 

18.44 

230175  

04.1740 

14.83 

200033  

01.; 

115 

19.67 

220003  

01.0771 

16.92 

220105  

01.2188 

21.97 

230078  

01.0937 

14.82 

230176  

01.2360 

20.89 

200034  

01. 

951 

17.19 

220004  

01.1778 

18.85 

220106  

01.2489 

21.83 

230080  

01.1934 

20.41 

230178  

01.0602 

16.02 

200037  

01.; 

200 

15.53 

220006  

01.4287 

21.79 

220107  

01.1696 

18.46 

230081  

01.2169 

16.56 

230180  

01.0710 

15.03 

200038  

01.' 

115 

17.66 

220008  

01.2538 

19.26 

220108  

01.1491 

20.96 

230082 

01.1611 

14.88 

230184  

01.2276 

16.99 

• 

200039  

01.; 

613 

18.06 

220010  

01.2956 

20.94 

220110 

01.9412 

30.07 

230086  ._.. 

01.1161 

17.10 

230186  

01.3686 

15.81 

200040  

01 .( 

917 

16.48 

220011  

01.1560 

27.96 

220111  

01.2575 

21.21 

230086  

00.9918 

14.03 

230188  

01.1727 

15.49 

200041  

01.; 

221 

17.37 

220012  

01.3666 

27.84 

220116  

01.9442 

23.95 

230087  

01.0641 

13.65 

230189  

00.8937 

14.50 

200043  

00.! 

614 

16.96 

220015  

01.1777 

20.35 

220118  

02.0624 

26.47 

230089 

01.3393 

21.56 

230190  

01.0395 

22.66 

200050  

01.1 

978 

16.71  1 

220016  

01.3747 

20.16 

220119  

01.3288 

24.40 

230092  

01.3264 

17.77 

230191  

00.8900 

14.99 

200061  .... 

OO.i 

rzi 

17.70 

220017  

01.4278 

23.78 

220123  

01.0371 

23.85 

230093  

01.2267 

17.37 

230193  

01.2471 

16.03 

200052  

00.! 

716 

13.07 

220019  

01.1780 

17.06 

220126  ..... 

01J041 

19.39 

230095  

01.2357 

15.53 

230194  

01.2111 

14.37 

200066  

01.1 

557 

14.56 

220020  

01.2188 

18.47 

220128  

01.1441 

20.86 

230096  

01.1957 

19.85 

230195  

01.2822 

19.80 

200062  

00.! 

198 

14.64 

220021  

01.3862 

23.21 

220133  

00.8406 

30.53 

230097  

015406 

17.75 

230197  

01.2640 

22.00 

200063  

01. 

662 

16.63 

220023  

01.1469 

19.37 

220136  .-.. 

01.2550 

23.97 

230099  

01.2173 

19.06 

230199  

01.1553 

17.72 

200066  

01. 

689 

14.34 

220024  

01.1752 

20.14 

220153  

01.0402 

19.74 

230100  

01.1533 

15.19 

230201  

01.2138 

14.02 

210001  . ... 

01.' 

102 

17.94 

220025  

01.1804 

18.87 

220154  

00.9268 

18.96 

230101  

01.0668 

16.79 

230204  

01.3660 

19.78 

^ 

• 

■ 

- 
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1 

Case 

Avg. 

1 

Case 

Avg. 

Case 

Avg. 
hour 

ProvKlef 

mix 

hour 

Providef 

mix 

hour 

Provider 

mix 

hour 

Provider 

mix 

hour    Providef 

mix 

index 

wage 

index 

wage 

index 

wage 

index 

wage 

irxlex 

wage 

230205  

01.0570 

14.54 

240044  

01.2004 

16.02 

240129  

01.0159 

12.18 

1  250032  

01.2599 

15.70  250134 

00.9882 

12.70 

230207  

01.2586 

19.85 

240045  

01.0731 

18.49 

240130  

01.0112 

14.54 

250033  

00.9948 

1157  250136 

00.7904 

16.84 

230208  

01.1857 

16.10 

240047  

01.5172 

18.27 

240132  

01.2360 

21.80 

250034  

01.5348 

12.99 

250138  

01.3513 

1694 

230211  

00.9823 

13.86 

240048  

01.2728 

20.43 

240133  

01.1709 

16.16 

250035  .  , 

00.9044 

11.82 

250140  

00.9213 

09.37 

230212  

01.0970 

21.13 

240049  

01.7768 

20.33 

240135  

00.8166 

11.38 

250036  

00.9786 

11.34 

250141  

01.2098 

15.50 

230213  

01.0251 

12.69 

240050  

01.1319 

19.89 

240137  

01.2521 

15.40 

250037  .  .. 

00.8704 

09.53 

250144  

00.9384 

11.18 

230216  

230217  

01.5269 
01.2172 

17.91 
18.06 

240051  

240052  

00.9956 
01.2612 

15.97 
17.21 

240138  

240139  

00.8994 
00.9643 

13.09 
14.24 

250038  

250039  

00.9851 
01.0021 

12.52 
11.71 

260145  

250146  

00.9432 
01.0011 

13.25 

230219  

230221  

230222  

01.0186 
01.1845 
01.3604 

15.18  J  240053 

01.5152 
01.2438 
01.7426 

19.67 
20.13 
22.04 

240141  

240142  

240143  

01.0919 
01.1289 
01.0597 

19.12 
15.16 
12.48 

250040  .... 
250042  .... 
260043  

01.2981 
01.1494 
01.0352 

15.65 
13.78 
10.49 

250148  

250149  

260001  

01.1518 
00.9174 
01.6549 

18.15 
18.98 

240056  

240057  

16.08 

230223  

01.3187 

19.85 

240058  

00.9668 

09.64 

240144  

00.9459 

13.39 

250044  

00.9822 

13.98 

260002  

01.4877 

20.05 

230227  

01.5187 

22.00 

240059  

01.0942 

17.98 

240145  

00.9654 

12.37 

250045  

01.1477 

17.17 

260003  

00.9467 

12.45 

230228  

01.2121 

17.29 

240061  

01.7512 

20.93 

240146  

00.9209 

17J20 

250047  ..  . 

00.9674 

09.12 

260004  

01.0314 

11.86 

230230  

01.5400 

20.38 

240063  

01.4674 

20  88 

240148  

00.9490 

11.34 

250048   . 

01.4542 

13.51 

260005  

01.6146 

19.68 

230232  

01.0356 

15.87 

240064  

01.2630 

18.13 

240150  

00.8906 

11.72 

260049  

00.9037 

09.93 

260006  

01.5247 

16.72 

230235  

01.1038 

14.65 

240065  

01.1600 

11.14 

240152  

01.0128 

17.85 

250050  

01.2407 

12.30 

260007  

01.4679 

16.03 

230236  

01.3542 

21.07 

240066  

01.4040 

19.08 

240153  

01.0199 

14.30 

250051  

00.8548 

09.44 

260008  

01.2220 

15.65 

230239  

01.1770 

16.07 

240069  

01.1629 

18.35 

240154  

01.0158 

13.15 

250057  

01.1806 

14.06 

260009  

01.2407 

15.63 

230241  

01.1553 

17.08 

240071  

01.1200 

18.05 

240155  

00.9827 

14.39 

250058  

01.1385 

13.65 

260011  

01.6765 

16.87 

230244  

01.3134 

20.14 

240072  

240073  

01.0257 

16.08 

240157  

01.1226 

13.92 

250059  

01.0304 

12.16 

260012  

01.0472 

11.96 

230253  

01.0735 

17.39 

00.9213 

15.13 

240160  

01.0116 

14.65 

250060  

00.8121 

12.19 

260013  

01.1520 

14.0P 

230254  

01.2785 

22.64 

240075  

01.2132 

18.79 

240161  

00.9351 

14.56 

250061  

00.8654 

10.75 

260014  

01.7769 

■/?4 

230257  

01.1031 

19.01 

240076  

01.1434 

19.94 

240162  

00.9629 

15.28 

250063  

00.8615 

12.68 

260015  

01.2698 

■  '6 

230269  

01.1967 

19.06 

240077  

01.0646 

14.15 

240163  

00.9381 

14.10 

250066  

00.8878 

11.72 

260017  

01.2272 

I0.94 

230264  

00.9614 

16.74 

240078  

01.4510 

21.46 

240166  

01.1661 

14.67 

250066  

00.9422 

12.17 

260018  

00.9658 

09.56 

230269  

01.3062 

21.71 

240079  

01.0143 

12.57 

240169  

00.9528 

15.25 

250067  

01.1241 

14.14 

260019  

00.9862 

12.63 

230270  

01.2238 

20.08 

240080  

01.3766 

20.87 

240170  

01.1518 

14.42 

250068  

00.8546 

11.19 

260020  

01.7312 

19.29 

230273  

01.6568 

22.11   240082 

01.1233 

14.55 

240171  

00.9973 

14.02 

260069  

01.1820 

13.42 

260021  

01.5117 

18,47 

230275  

00.5764 

16.53  240083  

01.3779 

16.60 

240172  

01.0856 

14.50 

250071  

00.9499 

08.06 

260022  

01.3423 

18.69 

230276  

00.8113 

16JJ3  240084 

01.3446 

17.20 

240173  

00.9609 

14.82 

260072  

01.2933 

17.40 

260023  

01.2569 

15.58 

230277  

01.2440 

21.76  240085 

00.9356 

14.90 

240179  

00.9990 

14.30 

250076  

00.9378 

10JJ2 

260024  

01.0179 

12.28 

230278  

02.1143 

19.50  240086 

01.0496 

15.23 

240180  

01.0157 

10.51 

250077  

00.9481 

11.08 

260025  

01.3240 

13.61 

230279  

00.7080 

240087 

01  1088 

15  69 

240184 

01  0352 

11  31 

250078 

ni  AVtA 

14  91 

260027  

01.5963 
01.1241 
01.0922 
01.6029 

18.92 
15.76 
09.73 
18.49 

230280  

01 .0737 

240088 

01.4423 

18  10 

240187 

01  2576 

1656 

250079 

00  8573 

15  12 

230281  

01.8228 

240089  .  . 

00  9966 

15  23 

240193 

01  0505 

14  73 

250081 

01.3046 
01.2852 

15.19  260030 

12.30  260031  

240001  

01.5705 

21.24 

240090  

01.0889 

13.57 

240196  

00.6134 

22.50 

250082  

240002  

01.6951 

19.40 

240093  

01.3149 

16.49 

240200  

00.8945 

13.34 

250083  

01.0297 

11.01  260032 

01.5699 

17.59 

240004  

01.4733 

20.16 

240094  

01.0470 

17.26 

240205  

00.9066 

250084  

01.0930 

13.92  260034 

00.9820 

14.22 

240005  

240006  

00.9911 
01.1243 

13.49 
19.75 

240096  

240097  

01.0126 
01.1262 

14.12 
17.05 

240206  

240207  

00.8405 
01.2516 

250085  

250088  

01.0146 
00.9555 

1 1  42  9tmmF, 

01.0725 
01.0697 

11.44 
15.72 

21.47 

16.43 

260036  

240007  

01.1114 

15.15  240098 

00.9639 

16.41 

240210  

01.2558 

21.44 

250089  

01.0349 

11.77 

260037  

01.3946 

15.17 

240008  

01.0447 

15.22  240099 

01.1186 

11.00 

240211  

00.9295 

11.18 

250093  

01.1144 

12.t7 

260039  

01,1393 

11.17 

240009  

00.9722 

14.18  240100 

01.3180 

19.58 

240212  

01.9942 

250094  

01.2380 

14.41 

260040  .... 

01.6081 

14.92 

240010  

01.9804 

20.17 

240101  

01.1585 

17.32 

260001  

01.6860 

15.91 

250095  

00.9763 

13.57 

260042  

01.4179 

15.65 

240011  

01.1378 

15.69 

240102  

00.8877 

12.27 

250002  

00.7948 

13.34 

250096  .... 

013058 

16.49 

260044  

01.0453 

14.29 

240013  

01.3077 

15.90 

240103  

01.0788 

14.10 

250003  

01.0260 

14.13 

250097  

01.1879 

13.83 

260047  

01,3608 

14.19 

240014  

01.0825 

17.79 

240104  

01.2317 

21.71 

250004  

01.4695 

15.12 

250098  

00.8668 

13.73 

260048  

01,2801 

18.05 

240016  

01.3045 

15.46 

240105  

01.0024 

12.70 

250005  

00.9707 

09.15 

250099  

01.2736 

12.73 

260050  

01.0896 

14.71 

240017  

01.1365 

15.15 

240106  

01.3351 

23.68 

250006  

00.9603 

12.27 

250100  .... 

01.2423 

14.53 

260052  

01.3429 

15.95 

240018  

01.2985 

15.82 

240107  

00.9779 

15.07 

250007  

01.2699 

16.88 

250101  

00.9416 

09.89 

260053  

01.1239 

09,46 

240019  

01.2259 

19.58 

240108  

00.9570 

11.64 

250008  

00.9041 

11.36 

250102  

01.5340 

14.80 

260054  

01.3205 

16,08 

240020  

01.1410 

18.11 

240109  

00.9926 

13.59 

250009  

01.1772 

15.04 

250104  

01.3615 

15.58 

260055  

01.0344 

13.67 

240021  

00.9545 

12.49 

240110  

01.0347 

15.18 

250010  

01.0374 

11.07 

250105  

00.9185 

13.13 

260057  

01.1563 

13.85 

240022  

01.1265 

17.33 

240111  

00.9806 

13.06 

250012  

00.9543 

13.77 

250107  

00.9101 

14.16 

260059  

01.1218 

14.17 

240023  

010070 

15.86 

240112  

01.0585 

13.30 

250015  

01.0921 

09.75 

250109  

00.9351 

11.54 

260061  

01.1737 

10.87 

240025  

01.1710 

15.02 

2401 14  

00.9961 

11.13 

250017  

01.0049 

13.77 

250112  

00.9915 

14.22 

260062  

01.1677 

19.89 

240027  

00.9990 

12.60 

240115  

01.6186 

22.30 

250018  

00.9576 

09.81 

250117  

01.0706 

13.28 

260063  

01.1867 

14.82 

240028  

01.1340 

16.50 

240116  

00.9450 

12.43 

250019  

01.4239 

17.43 

250119  

01.2057 

10.80 

260064  

01.3241 

15.40 

240029  

01.1619 

15.70 

240117  

01.0688 

16.21 

250020  

01.0024 

10.78 

250120  

01.0683 

12.04 

260065  

01.7807 

15.31 

240030  

01.2995 

16.78 

240119  

00  8459 

16.93 

250021  

00.8612 

07.74 

250122  

01.2814 

15.87 

260066  

01.0907 

12  78 

240031  

00.9285 

13.50 

240121  

00.8986 

17.10 

250023  _... 

00.8655 

11.22 

250123  

01.3253 

17.72 

260067  

00.9812 

10.43 

240036  

01.5566 

19.05 

240122  

01.0462 

16.80 

250024  

00.9845 

08.25 

250124  

00.9123 

10.69 

260068  

01.6696 

18,49 

240037  

01.0463 

16.40 

240123  

01,0513 

13.30 

250025  

01.1440 

13.58 

250125  

01.3189 

18.35 

260070  

01.0868 

11,09 

240038  

01.4513 

22.50 

240124  

01.0123 

15.71 

250027  

01.0290 

10.40 

250126  

00.9867 

10.22 

260073  

00.9754 

11,58 

240040  

240041  

01.2271 
01.3105 

17.67 
14.43 

240125  

240127  

00.9399 
01.0272 

10.75 
12.51 

250029  

250030  

00.8857 
00.9703 

11.87 
11.39 

250127  

250128  

00.7659 
01.0941 

260074  

260077  

01.2444 
01.7237 

11,49 
16.30 

12.64 

240043  

01.2029 

16.83 

240128  

01.1234 

14.55  1 

250031  

01.3147 

17.20 

250131  

01.0545 

09.36  1 

260078  

01.1752 

12.39 

• 
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^ase 

Avg. 

Case 

Avg. 

Case 

Avg.  1 

Case 

Ava 

Case 

Avg. 

Provider 

mix 

hour 

Provkjflr 

mx 

hour 

Provider 

mix 

hour  1  Provider 

mix 

hour 

Provider 

mix 

hour 

ndex 

wage 

irxlex 

wage 

index 

wage 

index 

wage 

indw 

wage 

260079  

C 

3.9808 

11.78 

270002  

01.1914 

13.92 

280024  

01.0190 

13.22 

280111  

01.2501 

16.06 

310014  

01.7262 

23.69 

260080  

\   " 

5.9748 

09.77 

270003  ..... 

01.2463 

18.65 

280026 

00.9834 

11.07 

280114  

00.9302 

10.26 

310015  

01.7788 

24.34 

260081  

c 

1.4994 

16.44  270004 

01.6543 

17.33 

280026  

01.1268 

12.80 

280116  „... 

00.9762 

13.59 

310016  

01.2218 

22.93 

260062  

c 

1.1249 

13.50  270006 

01.0348 

18.67 

280028  

01.0603 

13.64 

280117  

01.2367 

14.48 

310017... 

01.3316 

21.96 

260085  

r 

1.5663 

18.92  270007 

00.9630 

12.26 

280029  

01.0513 

12.62 

280118  

0a9917 

13.47 

310018  

01.2149 

21.06 

260066  

260089  

r 

1.0538 
}.9596 

12.67  270009 

13.31  270011  

01.0369 
01.1240 

14  91 

280030 

01  7482 

23  06 

280119 

00.8442 

310019  

01.6444 

20.84 

f 

16.46 

280031  

01.0457 

12.48 

280123  

00.7968 

310020  

01.1914 

19.66 

260091  

c] 

1.6036 

18.96 

270012  

01.5997 

17.10 

280032  

01.3205 

15.11 

290001  

01.6296 

22.35 

310021  

01.3462 

21.15 

- 

260094  

q 

1.1818 

15.98 

270013  

01.2868 

16.78 

280033  

ra.968i 

13.62 

290002  

00.9009 

17.99 

310022  

01.2391 

19.38 

26009S  

r 

1.4416 

16.05 

270014  

01.7155 

15.97 

280034  

01.2104 

13.41 

290003  

01.6155 

21.15 

310024  

01.2539 

22.60 

260096  

0 

1.5553 

21.52 

270016  

00.8195 

11.51 

280035  

00.9439 

11.75 

290006  

01.4321 

19.66 

310025  

01.2317 

21.92 

260097  

a 

1.1803 

15.82 

270017  

01.2264 

18.32 

280037  

01.0150 

13.55 

290006 

01.2223 

16.54 

310026  

01.2770 

21.91 

260100  

a 

).9672 

13.12 

270019  

01.0747 

13.34 

280038  

01.0733 

13.39 

290007  

01.9023 

25.07 

310027  

01.3756 

18.17 

260102  

0 

1.0113 

16.75 

270021  

01.1036 

15.55 

280039  

01.1841 

14.24 

290008  

01.2244 

17.14 

310028  

01.1453 

20.46 

260103  

a 

1.3826 

16.73 

270023  

01.2906 

18.76 

280040  

01.5869 

18.30 

290009 

01.6096 

21.07 

310029  

01.8972 

20.69 

260104  

0 

1.6337 

19.67 

270024  

00.9931 

11.15 

280041  

00.9988 

10.95 

290010  

01.2116 

19.33  1  310031  

02.6282 

24.14 

260105  

G 

1.8722 

19.18 

270026  

00.8677 

11.95 

280042  

01.0970 

13.22 

290011  

00.8854 

14.39  310032 

01.2962 

20.00 

260107  

G 

1.3844 

18.55 

270027  

01.0389 

12.69 

280043  

01.1236 

12.75 

290012  

01.4484 

19.97  310034 

01.2537 

19.14 

260108  -. 

G 

1.8066 

18.26 

270028  

01.0735 

14.91 

280045  _... 

01.1409 

13.48 

290013  

01.0180 

14.85  310036 

01.2137 

18.44 

260109  

a 

).9922 

11.92 

270029  

00.9056 

14.51 

280046  

280047  

280048  

01.0729 

11.09 

290014  

01.0424 

16.52  310037 

01.3032 

25.43 

260110  

c 

1.6069 

14.16 

270031  

00.8747 

09.71 

01.1632 

15.70 

290015  

00.9691 

15.38 

310038  

01.9189 

22.82 

260111  

a 

}.9994 

08.04 

270032  

01.1776 

16.46 

01.0813 

11.17 

290016  

01.1476 

18.71 

310039  

01.2906 

20.51 

260112  

a 

1.4123 

17.47 

270033  

00.8822 

11.39 

280049  

280050  

01.0363 

13.82 

290019  

01.2779 

17.92 

310040  

01.2680 

23.12 

260113  

a 

1.1111 

14.05 

270035  

01.0294 

15.87 

00.9263 

13.11 

290020  

01.0783 

17.65 

310041  

01.3192 

22.90 

260115  

0 

1.2400 

14.92 

270036  

00.9483 

10.42 

280051  

01.0572 

13.72 

290021  

01.5602 

19.17 

310042  

01.2513 

21.74 

260116  

a 

1.1317 

13.70 

270039  

01.0661 

11.99 

280052  

01.0352 

11.85 

290022  

01.7398 

22.47 

310043  

01.2027 

20.60 

260119  

n 

1.1592 

16.01 

270040  

01.0819 

17.60 

280054  

01.2613 

15.54 

290027  

00.9516 

14.68 

310044  

01.2981 

20.16 

260120  

260122  

m 

1.1606 
1.1407 

15.72 
13.12 

97nrv4i 

01  0700 

11  14 

280065 

00  9274 

11  63 

290029 

00  9400 

310046  

01.3866 

25.76 

G 

270044  

01.1997 

13.40 

280066 

00.9925 

10.99 

290032  

01.4088 

18.66 

310047  

01.3405 

23.05 

260123  

260127  

260128  

nl 

1.0309 
).9517 
).9877 

11  17 

270046 

00  9328 

1350 

280057 

01.0060 

14.48 

290036  

01.4927 

310048  

01.1853 

20.69 

n 

n  71 

270048 

01  0968 

13  30 

280058 

01  3349 

13  75 

290038  . ... 

01.1066 

310049  

01.3247 

23.54 

n 

08.95 

270049  

01.8369 

18.19 

280060  

01.5930 

18.38 

300001  

01.3969 

20.70 

31006(r 

01.2623 

20.88 

260129  

Q 

1.2126 

13.51 

270050  

01.0374 

15.96 

280061  

01.4692 

14.76 

300003  

01.8661 

20.92 

310051  

01.3232 

24.26 

260131  ..„. 

C 

1.3183 

16.32 

270051  

01.2969 

18.02 

280062  

01.2236 

11.92 

300005  

01.2669 

18.65 

310052  

01.2516 

20.53 

260134  „... 

c 

1.1486 

13.87 

270052  

01.0663 

18.02 

280064  

01.0732 

12.61 

300006  

01.1225 

16.24 

310054  

01.2937 

23.19 

260137  

c 

1.2636 

13.71 

270053  

00.8716 

09.53 

280065  

01.2934 

16.22 

300007  

01.1477 

16.76 

310056  

01.1800 

20.11 

260138  

c 

L9683 

20.66 

270067  

01.1700 

17.35 

280066 

01.0101 

11.38 

300008  

01.2466 

1695 

310057  

01.2906 

20.10 

260141  

G 

1.8936 

16.53 

270058  

00.9419 

11.20 

280068  

00.9716 

09.31 

300009  

01.1071 

17.45 

310058  

01.1047 

25.35 

260142  

01 

1.1604 

14.50 
10.52 
12.81 

270059  

00.8676 

19.21 

280070  

01.0712 

10.75 

300010  

01.2360 

17.80 

310060  

01.2112 

17.55 

260143  

G 

).9437 

270060  

00.9663 

11.92 

280073  

01.0399 

12.78 

300011  

01.3508 

21.36 

310061  

01.2156 

19.85 

260147  

C 

1.0490 

270063  

00.8933 

12.94 

280074 

01.0981 

12.87 

300012  

01.2779 

21.64 

310062  

01.2941 

23  90 

260148  

G 

1.9639 

09.33 

270068  

00.8629 

12.38 

280075  

01.2063 

12.90 

300013  

01.2250 

16.87 

310063  

013515 

20.78 

260158  

a 

1.1356 

11.80 

270072  

00.8626 

14.88 

280076  

01.0602 

12.54 

300014  

01.2336 

18.41 

310064  

01.2988 

21.35 

260159  

0 

1.2962 

18.17 

270073  

01.0764 

11.06 

280077  

01.3589 

17.36 

300015  

01.1776 

17.37  310067 

01.3199 

21.14 

260160  

n| 

1.0683 

14.07 

270074  

00.8861 

280079  

01.0649 

09.40 

300016  

01.3172 

17.41   310069 

01.1308 

18.19 

260162  

a 

1.6912 

17.70 

270075  

00.8706 

280080  

01.0842 

11.34 

300017  

01.2081 

20.49  310070 

01.3980 

22.16 

260163 

0 
0 

1.3188 
).9955 

14.11 
12.07 

270076  

270079  

00.8386 
00.9563 

2800B1  

280082  

01.5683 
01.1154 

17.24 
13.03 

300018  

300019  

01.2333 
01.2621 

18.85  310072 

01.2980 
01.5552 

20.74 
22.31 

260164  

13.36 

18.43 

310073  

260166  

G 

1.2126 

21.51 

270080  

01.1536 

14.27 

280083  

01.0646 

15.64 

300020  

01.2622 

19.78 

310074  

01.4149 

21.08 

260172  

0 

1.0128 

12.07 

270081  

01.0790 

09.77 

280084  

01.0366 

10.92 

300021  

01.1644 

15.69 

310075  

01.2933 

21.67 

260173  

G 

).9588 

11.15 

270082  

01.0039 

16.10 

280088  

00.7201 

14.02 

300022  

01.1031 

17.08 

310076  

01.3854 

28.16 

260175  

0 

1.1310 

1460 

270083  

01.1160 

10.96 

280088.... 

01.8032 

18.12 

300023  

01.3278 

20.13 

310077  

01.5172 

23.09 

260176  

C 

1.6716 

19.26 

270084  

00.9034 

12.77 

280089  

01.0548 

13.79 

300024  

01.2736 

16.56 

310078  

01.3568 

22.70 

260177  

G 

1.3854 

19.46 

280001  

01.0830 

14.11 

280090  

00.9850 

11.70 

300028  

01.2674 

15.52 

310081  

01.2644 

20.80 

260178  

C 

1.4707 

19.06 

280003  

01.9484 

18.11 

280091  

01.1370 

13.17 

300029  

01.3084 

21.29 

310083  

01.2592 

22.20 

260179  

0 

1.5633 

18.48 

280005  

01.3783 

16.64 

280092  

00.8990 

11.63 

300033  

01.1012 

13.70 

310084  

01.2622 

20.43 

260180  

C 

1.6919 

18.45 

280009  

01.7335 

16.70 

280094  

01.1464 

13.32 

300034  

01.9356 

21.31   310086  

01.1738 

20.89 

260183  

C 

1.6448 

16.51 

280011  

00.9513 

11.56 

280097  

01.0552 

12.56 

310001  ..„. 

01.7775 

24.91   310087 

01.2345 

18.95 

260186  

C 

1.2538 

15.20 

280012  

01.2413 

14.88 

280098  

01.0077 

09.68 

310002  

01.7278 

25.68 

310088  

01.2566 

19.57 

260188  

C 

IJ2759 

15.70 

280013  

02.0235 

19.71 

280101  

01.1173 

10.92 

310003  

01.2230 

23.16 

310090  

01.1884 

22.86 

260189  

C 

>.940e 

11.23 

280014  

00.9990 

10.78 

280102  

01.1321 

11.77 

310005  

01.2257 

19.20 

310091  

01.2193 

21.35 

260190  

C 

1.2003 

18.46 

280016  

01.0254 

13.78 

280104  

00.9599 

09.88 

310006  

01.2209 

19.02 

310092  

01.3080 

20.52 

260191  

C 

1.1725 

19.44 

280017  

01.1524 

13.42 

280105  

01.2988 

16.46 

310008  

01.2785 

21.23 

310093  

01.2193 

19.52 

260193  ..„. 

C 

1.2262 

19.13 

280018  

01.1939 

12.25 

280106  

00.9481 

13.23 

310009  

01.2877 

21.35 

310096  

01.9014 

21.19 

260195  

C 
C 

1.1678 
1.3273 

280020  

280021  

01.5198 
01.3322 

18.97 
14.01 

280107  

280108  

01.0284 
01.1433 

12.36 
13.26 

310010  

310011  

01.2966 
01.3050 

21.05 
21.71 

310105  

310108  

01.1914 
01.3940 

22.41 
21.08 

260197  

20.38 

260198  

c 

1.2292 

14.98 

280022  

00.9740 

11.07 

280109  

00.9424 

10.61 

310012  

01.5915 

23.53 

310110  

01.2108 

19.69 

260200  

c 

1.3542 

19.14  280023 

01.3802 

13.73 

280110  

01.0201 

10.88 

310013  

01.2813 

19.91 

310111  

01.2536 

19.70 

«* 
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Case 

Avg. 

Case 

Avfl. 

Case 

Avg.  II 

Case 

Avg. 

Case 

Avg. 
hour 

Provider 

mix 

hour 

Provider 

mix 

hour 

Provider 

mx 

hoSr 

Provider 

mix 

how 

Provider 

mix 

index 

wage 

Index 

wage 

irtdex 

wage 

index 

wage 

Index 

wage 

310112  

01.2441 

20.58 

330024  

01.9152 

30.03 

330126  

01.2229 

20.35 

330230  

01.5076 

26.44 

330396  

01.2740 

25.30 

310113  

01.2115 

20.70 

330025  

01.1879 

13.80 

330127  

01.3974 

25.01 

330231  

01.1364 

27.67 

330397  

01.3146 

26.82 

310115  

01.1964 

19.78 

330027  

01.4751 

28.56 

330128  

01.3390 

25.26 

330232  

01.2180 

15.46 

330398  

01.2362 

26.59 

310116  

01.2905 

21.67  J  330028 

01.3453 

23.76 

330132  

01.1636 

13.74 

330233  

01.5344 

29.08 

330399  

01.3284 

29.65 

310118  

01.1883 

21.86 

330029  

01.1091 

17.36 

330133  

01.3526 

28.31 

330234  

02.1947 

24.17 

340001  

01.4939 

19.54 

310119  

01.5440 

27.27 

330030  

01.2330 

16.20 

330135  

01.2522 

16.25 

330235  

01.1384 

17.37 

340002  

01.8814 

18.53 

310120  

01.0653 

17.24 

330033  

01.2702 

13.46 

330136  

015620 

20.45 

330236  

01.3965 

26.57 

340003  

01.1186 

16.56 

310121  

01.0416 

16.61 

330034  

00.7745 

36.61 

330140  

01.7171 

17.19 

330238  

01.1734 

14.53  1  340004 

01.4952 

17.21 

320001  

01.4645 

16.76 

330036  

01.3260 

21.00 

330141  

01.3544 

23.17 

330239 

01.2034 

15.44 

340005  

01.2172 

14.57 

320002  

01.4190 

21.55 

330037  

01.1403 

15.17 

330144  

00.9809 

13.27 

330240  

01.3472 

26.47 

340006  

01.2315 

14.56 

320003  

01.1694 

15.57 

330038  

01.2154 

14.91 

330148  

01.0806 

-14.39 

330241  

01.8842 

20.92 

340007  

01.1793 

14.81 

320004  

01.2647 

17.86 

330039  

00.8474 

13.18 

330151  

01.0508 

13.77 

330242  

01.3486 

22.98 

340008  

01.1505 

16.90 

320005  

01.3207 

17.86  330041  

01.3957 

27.81 

330152  

01.4256 

27.77 

330246  

01.2684 

17.15 

340009  

01.3744 

19.12 

320006  

01.3742 

15.20  330043 

01.2516 

26.92 

330153  

01.6484 

17.44 

330246  

01.2600 

22.99 

340010  

01.3111 

16.41 

320009  

01.5332 

16.49  330044 

01.2413 

17.05 

330154  

01.5904 

330247  

00.7043 

26.49 

340011  

01.1105 

13  98 

320011  

00.9883 

17.79  330045 

01.4206 

24.83 

330157  

01.3111 

18.41 

330249  

01.2271 

15.89 

340012  

01.2599 

15.82 

320012' 

01.0365 

16.57  330046 

01.5166 

30.08 

330158  

01.3798 

24.33 

330250  

01.3148 

16.01 

340013  

01.2783 

16.58 

320013  

01.2196 

18.28  330047 

01.2282 

16.63 

330159  

01.3217 

17.55 

330252  

00.9107 

15.40 

340014  

01.5898 

22.15 

320014  

01.0172 

13.13 

330048  

01.3029 

16.10 

330160  

01.4707 

26.09 

330254  

01.0280 

15.94 

340015  

01.2409 

16.44 

320016  

01.1611 

12.00 

330049  

01JJ452 

17.52 

330161  

00.7237 

16.00 

330258  

01.4226 

26.28 

340016  

01.2062 

15.18 

320017  

01.2209 

17.34 

330053  

01.1285 

14.39 

330162  

01.2663 

26.18 

330259  

01.4498 

21.99 

340017  

01.2587 

15.96 

320018  

01.4884 

16.61 

330055  

01.5084 

29.02 

330163  

01.2137 

17.75 

330261  

01.2244 

24.35 

340018  

01.1282 

14.78 

320019  

01.4863 

19.01 

330056  

01.4474 

28.37 

330164  

01.3963 

18.96 

330263  

00.9929 

17.00 

340019  

01.0519 

13.69 

320021  ...„ 

01.7092 

20.62 

330057  

01.7158 

16.48 

330166  

00.9723 

14.11 

330264  

01.2681 

20.00 

340020  

01.1686 

17.33 

320022  

01.1787 

16.34 

330058  

01.3270 

15.85 

330167  

01.6440 

27.45 

330265  

01.3106 

15.78 

340021  

01.2198 

15.08 

320023  

01.0348 

13.29 

330059  

01.6224 

29.66 

330169  

01.4303 

31.95 

330267  

01.2786 

22.78 

340022  

01.0527 

14.56 

320030  

00.9822 

16.54 

330061  

01.2977 

23.38 

330171  

01.2804 

22.28 

330268  

00.9740 

15.79 

340023  

01.3923 

18.44 

320031  

00.9008 

14.78 

330062  

01.1779 

14.99 

330175  

01.1255 

14.11 

330270  

01.9665 

30.33 

340024  

01.2228 

15.49 

320032  

00.9936 

16.66  330064 

01.3752 

28.38 

330177  

01.0208 

12.46 

330273  

01.2942 

21.36 

340025  

01.1893 

14.38 

320033  

01.1484 

19.23  330065 

01.1890 

17.14 

330179  

00.8617 

14.09 

330275  

01.2178 

18.34 

340027  

01.1954 

15.46 

320035  

01.0033 

14.82  330066 

01.2343 

17.26 

330180  

01.1952 

16.36 

330276  

01.1877 

16.61 

340028  

01.5380 

17.48 

320037  

01.2052 

15.17  330067 

01.3770 

19.68 

330181  

01.3076 

28.32 

330277  

01.1372 

16.35 

340030  

02.0110 

19.06 

320038  ..... 

01.1660 

15.62  330072 

01.3458 

26.89 

330182  

02.5837 

26.92 

330279  

01.2893 

17.24 

340031  

00.9808 

12.56 

320046 

01.1839 

18.23  330073 

01.1820 

14.32 

330183  

01.4389 

18.88 

330285  

01.8218 

21.81   340032 

01.3999 

17.87 

320048  

01.3187 

13.90  330074 

01.1874 

17.35 

330184  

01.3396 

25.83 

330286  

01.3203 

22.59  340035  

01.1695 

14.97 

320056  

00.9819 

330075  

01.0879 

16.48 

330185 

01  2256 

24  23 

330290 

01  7578 

28  28  340036 

01.1713 
01  1725 

17.04 
15.50 
14.52 

320057  

01.0673 

330078  

01.4454 

16.90 

330186 

00  9205 

18  79 

330293 

01  1689 

13  72  340037 

320068  

00.9038 

_ 330079 

01.3130 

16.60 

330188  

01.1850 

17.75 

330304  

01.2689 

25.52  340038 

0l!l103 

320069  

00.9778 

330080  

01.4167 

24  95 

330189 

01  3177 

16  20 

330306 

01  4522 

26  59 

'KAncan 

01  P7dfl 

19.18 
17  7«> 

320060  

00.9187 

330082  

01  1199 

1629 

330191 

01  2688 

17  18 

330307 

01.2171 

18  33 

340040 

01  7746 

320061  

01.1051 

330084  . 

00  9919 

15  59 

330193 

01  3066 

27  34 

330308 

01  1772 

28  68 

340041 

01.2471 

1<>  (M 

320062  

00.9353 

330088 

01.3266 

18.66 

330194 

01  8119 

26  07 

330309 

01  2334 

24  67 

340042 

01  1864 

13  80 

320063  

01.3272 

15.84  330086 

16.76  330088 

01.2540 

24.13 

330195  

01.6272 

29.02 

330314  

01.3526 

21.07 

340044  

01.1056 

13.26 

320065  

01.2822 

01.1094 

24.41 

330196  

01.3367 

25.53 

330315  

01.2568 

24.58 

340045  

01.0365 

10.95 

320067  

00.8203 

09.19 

330090  

01.5534 

16.86 

330197  

01.0945 

14.43 

330316  

01.3037 

26.23 

340047  

01.9028 

17.98 

320068  

00.9119 

17.98 

330091  

01.3842 

17.64 

330198  

01.3399 

22.17 

330327  

00.9253 

15.30  340048 

00.9065 

09.39 

320069  

01.0454 

09.08 

330092  

01.1025 

13.64 

330199  ..... 

01.4635 

24.80 

330331  

01.2220 

27.78 

340049  

00.6394 

15.10 

320070  

01.0243 

330094 

01.2299 

15  78 

330201 

01  5377 

27  83 

330332 

01.2606 

24  30 

340050 

01  1904 

14  A9 

320074  

01.1107 

17.15 

330095  

01.2598 

16.49 

330202  

01.4872 

25.07 

330333  

01.3624 

22.00 

340051  

01.2639 

16.23 

320079  

01.2049 

17.41 

330096  

01.0679 

14.88 

330203  

01.3994 

19.16 

330336  

01.3438 

27.39 

340052  

01.0447 

18.62 

330001  

01.1955 

24.84 

330097  

01.1652 

14.63 

330204  

01.4236 

24.90 

330338  

01.1329 

22.52 

340053  

01.6969 

18.96 

330002  

01.4938 

24.26 

330100  

00.6895 

25.95 

330205  

01.1568 

19.46 

330339  

00.8034 

18.09  340054 | 

01.0901 

12.68 

330003  

01.3393 

19.29 

330101  

01.8031 

33.09 

330208 

01.2061 

23.16 

330340  

01.2081 

23.91 

340055  

01.2079 

16.69 

330004  

01.2785 

19.10 

330102  

01.3004 

16.32 

330209 

01.1871 

21.17 

330350  

01.8138 

27.96 

340060  

01.1390 

16.38 

330005  

01.8133 

19.53  330103 

01.2486 

15.94 

330211  

01.2093 

16.31 

330353  

01.3975 

27.49 

340061  

01.7128 

19.20 

330006  

330007  

01.3128 
01.3289 

24.11  330104 

17.43  330106 

01.3604 
01.5666 

25.44 
33.04 

330212  

330213  

01.1755 
01.1241 

20.25 
16.19 

.\T0354 

330357  

01.3898 
01.3757 

340063  

340064  

01.0555 
01.2278 

13.01 
17.24 

32.07 

330008  

01.1187 

15.77  330107 

01.2590 

24.38 

330214  

01.7379 

28.90 

330359  

00.9471 

23.70 

340065  

01.3129 

12.82 

330009  

01.3480 

28.08  330108 

01.2119 

15.85 

330215  

01.2197 

15.65 

330372  

01.2689 

22.53 

340067  

01.1907 

12.84 

330010  

01.1648 

15.34  330111  

01.0877 

14.62 

330218  

01.1661 

17.16 

330381  

01.1945 

27.09 

340068  

012333 

14.21 

330011  

01.2464 

17.22 

330114  

00.8876 

15.48 

330219  

01.6358 

18.39 

330385  

01.1735 

29.27 
20.82 
23.28 

340069  

01.7159 

18.31 

330012  

01.6173 

27.84 

330115  

01.2008 

14.46 

330221  

01.3421 

26.57 

330386  

01.1478 

340070  

01.3795 

16.78 

330013  

02.0611 

16.93 

330116  

00.9149 

13.82 

330222  

01.2611 

15.28 

330387  

00.8589 

340071  

01.0726 

14.30 

330014  ,.... 

01.3852 

27.12 

330118  

01.6360 

18.19 

330223  

01.0811 

15.10 

330389  

01.8045 

29.95 

340072  

01.1400 

13.86 

330016  

01.0249 

14.55  330119 

01.7390 

29.88 

330224  

01.2647 

18.85 

330390  

01.2567 

28.38 

340073  

01.4546 

20.50 

330019  

01.1339 

23.60  330121  

01.0050 

14.35 

330225  

01.1856 

23.23 

330393  

01.7319 

25.24 

340075  

01.1558 

15.98 

330020  

01.0573 

14.25  330122 

01.2081 

20.92 

330226  

01.2808 

16.83 

330394  

01.5114 

17.27 

340080  

01.1240 

13.55 

330023  

0i;2492 

22.80  330125 

01.8059   19.91  1 

330229  

01.3242 

14.92  1 

330395  

01.3557 

30.16 

340084  

01.0689 

14.51 

k 

« 
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Ci 

se 

Avg. 

Case 

Avg. 

1 

Case 

Avg.  \ 

Case 

Avg.  j 

Case 

Avg. 

Provider 

m 

X 

hour 

Provider 

mix 

hour 

Provider 

mix 

hour  I  Provider 

mu 

hour  1  Provider 

mix 

hour 

inc 

9X 

wage 

mdex 

wage 

index 

wage 

index 

wage 

index 

wage 

340085  

01.; 

597 

15.46 

350008  

01.0366 

15.15 

360032  

01.0867 

16.18 

360108  

01.0267 

15.08 

360197  

01.2031 

16.76 

340087  

01. 

439 

16.80 

360009  .„.. 

01.1592 

15.74 

360034  

01.1593 

13.30 

360109  

01.0942 

17.43 

360200  

01.0011 

13.48 

340088 

01. 

199 

16.46 

350010  

01.1821 

12.30 

360035  

01.5736 

19.90 

360112  

01.7663 

21.61 

360203  

360204  

01.1469 

15.55 

340089 

00.1 

632 

12.28 

360011  

01.9090 

17.37 

360036  

01.3217 

17.31 

360113  

01.3031 

18.24 

01.2935 

16.96 

340090  

01. 

321 

16.30 

360012  

01.1445 

12.36 

360037  

02.1482 

20.14 

360114  

01.1423 

16.05 

360210  

01.2312 

19.23 

340091  

01 .( 

457 

18.32 

350013  

01.0749 

14.58 

360038  

01.5947 

ia3i 

360115 

01.3193 

18.08 

360211  

01.2323 

17.25 

340093  

01 .( 

won 

11.60 

360014  

01.0469 

14.29 

360039  

01.2539 

15.34 

360116 

01.1312 

16.04 

360212  

01.3976 

20.25 

340004  ..„. 

01.; 

349 

16.83 

360015  

01.7084 

15.42 

360040 

01J179 

17.72 

360118  

01.3243 

17.37 

360213  

01.1708 

15.77 

340096... 

01 J 

029 

17.18 

360016  

01.0584 

10.35 

360041  

01.3771 

18.25 

360121  

01.2823 

16.74 

360218  

01.2976 

16.21 

340097  

01. 

577 

16.04 

350017  

01.4608 

14.88 

360042  

01.1043 

16.74 

360122  

01.3977 

17.77 

360230  

360231  

01.3323 

20.27 

340098 

01 .( 

813 

19.06 

350018  ..... 

01.1666 

10.67 

360044  

01.1490 

15.84 

360123  

01.2541 

17.60 

01.1369 

12.45 

340099  

01. 

U2U 

13.36 

350019  

01.8065 

18.69 

360045  

01.4036 

19.25 

360124  :.... 

01.2534 

17.08 

360234  

01.3572 

17.90 

340101  

01 .( 

289 

11.11 

360020  

01.4956 

18.57 

360046  

01.1278 

18.52 

360125  

01.1047 

16.87 

360236  

01.1905 

18.56 

340104  

00.! 

432 

10.60 

360021  

01.0704 

10.94 

360047  

01.2351 

13.85 

360126  

01.2042 

18.97 

360238  

01.2400 

18.70 

340106  

01.; 

861 

17.75 

360023  

00.8923 

15.59 

380048  

01.7480 

21.00 

360127  

01.1566 

16.28 

360241  

00.5347 

17.69 

340106  

340107  

01.1 

01.; 

062 

17  79 

360024 

01  1031 

13  69 

360049 

01.2653 

1736 

360128  

01.1287 

13.85 

360242  

01.7176 

146 

16.17 

350025  

01.0668 

12.60 

360050  

01.1666 

12.43 

360129  

01.0400 

14.06 

380243  

00.7473 

14.35 

340109  

01.; 

269 

15.91 

360027  

00.9712 

12.57 

360061  

01.5445 

21.82 

360130  

01.1366 

15.16 

360244  

00.7208 

16.77 

340111  

01.1 

875 

13.78 

350029  

01.0062 

12.34 

360062  

01.7086 

17.88 

360131  

01.4162 

16.27 

360245  

00.8023 

12.10 

340112  

01.4 

f»3» 

14.03 

350030  

01.0917 

15.42 

360054  ..... 

01.2621 

15.55 

360132  

01.2311 

20.78 

360246  

00.8798 

15.06 

340113  

340114  

02.( 

01  .d 

ifin 

19.50 
19.16 

TfinOM 

00  9596 

1323 

360056 

01  2391 

18  92 

360133 

01  4596 

17  61 

360247 

00  4357 

131 

350034  

01.0671 

13.58 

360066  

01.3529 

16.92 

360134  

01.5973 

18.25 

370001  

01.6944 

18.41 

340115  

01  .e 

S3? 

17.23 

350035  

00.9015 

10.11 

360057  

01.0445 

13.04 

360135  

01.1672 

17.12 

370002  

01.2462 

13.60 

340118  

01 .5 

191 

20.30 

350038  

01.0538 

13.26 

360058  

01.2628 

15.35 

360136  

01.0628 

14.73 

370004  

01.2787 

15.30 

340119  

01.: 

339 

15.21 

360039  

00.9706 

13.53 

360059  

01.5433 

20.00 

360137  

01.5604 

18.98 

370005  

01.0273 

14.12 

340120  

01.1 

296 

12.33 

350041  

01.0446 

13.06 

360062  

01.4697 

18.40 

360140  

01.0178 

15.47 

370006  

01.3096 

14.88 

340121  

01 .( 

«60 

14.52 

350042  ._.. 

01.0604 

12.39 

360063  

01.1243 

17.19 

360141  _... 

01.4412 

19.84 

370007  ..„. 

01.1404 

12.80 

340122  

oo.< 

921 

10.30 

350043  

01.6433 

16.58 

360064  

01.6667 

19.65 

360142  

01.0184 

14.99 

370008  

01.4080 

16.02 

340123  

01.1 

i«i 

14.07 

360044  

00.9113 

10.01 

360065  

01.2287 

16.97 

360143  

01.2979 

17.74 

370011  

01.0616 

12.47 

340124  

01  .c 

275 

12.27 

360047  

01.2204 

16.64 

360066  

01.3889 

17.16 

360144  

01.3148 

20.19 

370012  

00.8457 

10.06 

340125  

01.4 

146 

16.94 

360049  

01.2419 

10.38 

360067  

01.2670 

12.11 

360146  

01.6244 

16.84  370013 

01.7611 

18.61 

14ni9A 

01  i 

363 

16.23 

360050 

00  9371 

10.24 

360068 

01  6676 

21  91 

360147 

01  2662 

370014  

01.3196 

17.14 

340127  

01.2 

999 

16.30 

350061  

00.9466 

14.13 

360069  

01.1437 

16.38 

360148  

01.0715 

16.50 

370015  

Ot.2617 

13.84 

340129  

01 .2 

429 

18.65 

350063 

01.0767 

09.58 

360070  

01.6677 

16.57 

360149  

01.1450 

20.33 

370016  

01.3790 

14.25 

340130 

01.2 

W? 

16.03 

360066  

00.9216 

11.50 

360071  

01.2655 

15.42 

360150  

01.2826 

17.70 

370017  

01.1042 

12.14 

340131  

01.4 

267 

16.05 

350056  

00.9601 

12.92 

360072  

01.1448 

16.29 

360151  

01.3167 

16.55 

370018  

01.2647 

14.06 

340132  

01.2 

;>22 

12.41 

350058  

00.9496 

12.18 

360074  

01.3535 

19.15 

380152  

01.4765 

17.73 

370019  

01.3066 

11.91 

340133  

01  .C 

518 

13.87 

360060  

00.7458 

08.17 

360075  

01.4875 

20.80 

360153  

01.1500 

13.64 

370020  

015884 

12.53 

340136  

00.7 

386 

24.45 

350061  

01.0625 

13.77 

360076  

01.3060 

18.84 

360154  

01.0235 

12.39 

370021  

00.9781 

10.01 

340137  

01  : 

1S4 

12.68 

350063 

00.8969 

360077  

01.4820 

18.59 

360155  

01.3290 

18.75 

370022  

01.2741 

15.13 

340138 

01.1 

01  .e 

B11 
320 

17.60 
18.27 

360064  

350066  

00.9840 
00.7996 

360078  

360079  

01.2768 
01.7538 

18.97 
19.31 

360156  

360159  

01.3403 
01.1943 

16.47 
18.50 

370023  

370025  

01.3301 
01.4024 

14.95 

340141  

15.37 

340142  

01.1 

998 

14.94 

360001  

01.3171 

17.88 

360080  

01.1168 

14.39 

360161  

01.2798 

18.78 

370026  

01.4279 

16.08 

340143  

01.2 

874 

18.50 

380002  

01.2012 

15.33 

360081  

01.3664 

17.96 

360162  

01.2593 

17.27 

370028  

01.8659 

17.67 

340144  

01.4 

263 

14.86 

360003  

01.7460 

20.67 

360082  

01.3158 

19.81 

380163  

01.8617 

19.87 

370029  

01.2335 

12.79 

340145  

01 J 

230 

16.80 

360006  

01.7465 

19.53 

360083  

01.2516 

15.77 

360164  

00.8576 

13.98 

370030  

01.2425 

12.05 

340146  

01  .c 

175 

15.42 

360007  

01.0623 

15.41 

360084 

01.6097 

18.16 

360165  

01.2134 

14.31 

370032  

01.5284 

14.28 

340147  

01 J 

925 

17.80 

360008  

01.2956 

16.20 

360085  „... 

01.8261 

19.63 

360166  

01.1750 

15.83 

370033  

01.0754 

11.23 

340148  

01.4 

»27 

18^ 

360009..... 

01.3969 

17.35 

380086  

01.4494 

16.75 

360169  

00.9869 

16.99 

370034  

01.2609 

12.79 

340151  

01.1 

215 

14.05 

360010  

01.2298 

15.38 

360087  

01.4106 

17.32 

360170  

01.2826 

15.68 

370035  

01.6338 

15.21 

340153  

01.9 

740 

21.08 

360011  

01.2267 

17.83 

360088  

01.2136 

15.48 

360172  

01.3727 

16.62 

370036  

01.0298 

09.22 

340155  

01 J 

941 

20.91 

360012  

01.2961 

17.61 

360089  

01.1654 

16.92 

360174  

01.2295 

19.24 

370037  

01.7224 

16.37 

340156  

00.8 
01.ll 

M2 
785 

360013  

360014  

01.0861 
01.1236 

16.71 
17.57 

360090  

360001  

01.2325 
01.2663 

17.90 
18.90 

360175  

360176  

01.2416 
01.1811 

17.61 
15.62 

370038  

370039  

00.9103 
01.4595 

12.01 

340158  

15.94 

17.22 

340159  

01.1 

571 

16.88 

360016  

01.5988 

17.81 

360092  

01.2754 

17.85 

360177  

01.2619 

16.30 

370040  

01.1036 

10.89 

340160  

01  .c 

V» 

12.88 

360017  

01.7484 

19.82 

360093  

01.2219 

16.66 

360178  

01.2206 

15.58 

370041  

01.0290 

13.52 

340162  

01  i 

211 

17.78 

360018  

01A417 

18.51 

360094  

01.3012 

20.27 

360179  

01.2895 

19.01 

370042  

00.8626 

11.22 

340164  

01.4 

594 

18.17 

360019  

01.2939 

18.22 

360095  

01.3299 

16.68 

360180  

02.0595 

22.07 

370043  ..... 

00.9753 

12.91 

340166  

01.4 

192 

18.51 

360020  

01.4334 

20.05 

360096  

01.1102 

16.20 

360184  

00.4913 

17.11 

370046  

01.1501 

10.20 

340168  

00.9 

J28 

14.78 

360021  

01.2759 

18.04 

360098  

01.3988 

18.00 

360185  

01.2472 

17.09 

370046  

00.9820 

09.22 

340171 

01.1 

01  .q 

220 
370 

360024  

360025  

01.4300 
01.2331 

17.76 
17.66 

360099  

360100  

01.1087 
01.3108 

16.91 
15.63 

360186  

360187  

01.1741 
01.2880 

15.04 
16.00 

370047  

370048  

01.3236 
01.1790 

15.40 

360001  

11.08 

13.46 

350002  

01.7 

570 

16.04 

360026  

01.1939 

15.59 

360101  

01.7511 

19.71 

360188  

01.0028 

14.77 

370049  

01.3544 

16.07 

350003  

01.1 

wa 

15.67 

360027  

01.5318 

19.06 

360102  

01.2675 

19.68 

360189  

01.0113 

15.40 

370061  

00.9604 

13.31 

350004  

01  .s 

399 

17.94 

380028  

01.4723 

15.28 

360103  

01.3274 

18.70 

360192  

01.2451 

19.28 

370054  

01.3882 

14.79 

350005  

01. c 

794 

13.14 

360029  

01.1573 

16.41 

360104  

01.9146 

20.28 

360193  

01.3171 

16.77 

370056  

01.5659 

15.41 

350006  

01.2 

398 

16.16 

360030  

01.1350 

14.82 

360106  „... 

01.0657 

13.89 

360194  

01.1176 

16.14 

370057  

01.1762 

15.05 

350007  

00.3 

506 

12.20 

380031  

01.3576 

18.42 

360107  

01.2429 

16.98 

360195  

01.1297 

17.72 

370069  

01.1142 

13.63 

- 

- 

- 
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Case 

Avg.  1 

Case 

Avg. 

Case 

Avg.  1 

Case 

Avg. 

Case 

Avg 

Providef 

mix 

hour 

Provider 

mix 

hour 

Provider 

mix 

hour  1  Provider 

mix 

hour    Provider 

mix 

hour 

index 

wage 

index 

wage 

index 

wage 

index 

wage 

index 

wage 

370060  

01.0828 

12.88 

370190  

01.6289 

17.49 

1  390002  

01.3694 

17.03 

390078  

01.0673 

15.98  390164 

01.9539 

19.14 

370063  

01.0959 

13.12 

370192  

01.1353 

390003  

01.2§50 
01  3802 

15.57 

390079 

01  7078 

16  83  H  390166 

01  1034 

1740 

370064  . 

00  9954 

10  14 

370194  

02.0879 

390004 

16  70 

390080 

01.2568 

18  66  390167 

01  2653 

20  71 

370065  

01.0424 

14.76 

370195  

05.4526 

390005  

01.0808 

1482 

390081 

01  3530 

2053  390168 

01  2043 

17  54 

370071  

01.0343 

10.18 

380001  

01.3214 

19.27 

390006  

01.7350 

17.39 

390083  

01.2270 

20.87  390169 

015058 

18.63 

370072  

00.9116 

11.67 

380002  

01.2073 

22.74 

390007  

01.1796 

21.33 

390084  

01.2421 

15.29  390170 

01.8570 

22.43 

370076  

013116 

12.42 

380003  

01.1475 

18.75 

390008  

01.1300 

15.08 

390086  

01.1340 

16.87 

390173  

01.1954 

17.08 

370077  

01.2139 

16.30 

380004  

01.8006 

22.89 

390009  

01.6087 

18.07 

390088  

01.3283 

18.42 

390174  

01.7088 

24.17 

370078  

01.7084 

14.58 

380005  

01.1861 

19.47 

390010  

01.1790 

16.58 

390090  

01.8006 

19.41 

390176  

01.1460 

16.79 

370079  

00.9678 

11.98 

380006  

01.3890 

18.29 

390011  

01.2467 

16.49 

390091  

01.1700 

17.09  1390178 

015822 

17.74 

370080  

00.9908 

11.12  1  380007 

01.5689 

22.66 

390012  

01.1943 

19.15 

390093  .  .. 

01.1538 

1550  1  390179 

015710 

22.80 

370082  

00.9103 

12.48  1  380008 

01.0706 

18.69 

390013  

01.2311 

16.77 

390095  

01.1758 

13.95 

390180  

01.5397 

22.83 

370083  

00.9505 

10.95 

380009  ..... 

01.8307 

22.17 

390014  

01.6424 

16.42 

390096  

015633 

16.88 

390181  

01.0583 

17.80 

370084  

01.0351 

08.88 

380010  

01.0879 

24.15 

390015  

01.2054 

13.06 

390097  

01.3262 

20.91 

390183  

01.1883 

17.16 

370086  

00.8092 

12.94 

380011  

01.1042 

14.95 

390016  

01.2233 

15.58 

390098  

01.7539 

20.06 

390184  

01.1032 

17.69 

370086  

01.1831 

09.89 

380013  

01.2681 

21.54 

390017  

01.1747 

14.20 

390100  

01.6286 

19.30 

390185  

01.2281 

16.12 

370089  

015759 

14.01 

380014  

01.4266 

18.89 

390018  

01.2261 

19.47 

390101  

015027 

15.70 

390189  

01.0384 

18.41 

370091  

01.6816 

16.13 

380017  

01.7014 

21.77 

390019  

01.1185 

14.63 

390102  

01.3636 

20.34 

390191  

01.0441 

13.91 

370092  

01.0706 

12.73 

380018  

01.8329 

19.21 

390022  

01.3887 

21.81 

390103  

01.0941 

17.17 

390192  

01.1158 

17.15 

370093  

01.8716 

18.67 

380019  

01.2061 

18.88 

390023  

01.2485 

19.71 

390104  

01.0526 

15:15 

390193  

01.1854 

1539 

370094  

01.4235 

16.67 

380020  

01.4312 

20.06 

390024  

00.8664 

22.60 

390106  

01.0134 

14.85 

390194  

01.1543 

18.97 

370095  

00.9189 

11.62 

380021  

01.2831 

19.10 

390025  

00.6470 

16.64 

390107  

015490 

18.66 

390195  

01.8317 

22.08 

370097  

01.36.'S? 
01.1641 

18.99 
12.91 

380022  

380023  

01.1731 
01.2312 

19.92 
17.76 

390026  

390027  

01.2710 
01.9535 

20.58 
23.48 

390108  

390109  

01.4094 
01.1447 

19.97 
14.44 

390196  

390197  

01.3947 
01.3094 

370099  

18.40 

370100  

01.0343 

13.02 

380026  

01.2677 

21.90 

390028  

01.7850 

ia54 

390110  

01.6460 

17.36  390198 

01.1948 

1551 

370103  

00.9027 

11.77 

380026  

01.1914 

16.87 

390029  

01.9570 

18.73 

390111  

01.8484 

26.22  390199 

01.2026 

14.89 

370105  

02.0050 

17.06 

380027  

01.2567 

20.25 

390030  

01.2446 

16.29 

390112  

01.1486 

12.16  390200 

01.0202 

14.67 

370106  

01.5501 

16.96 

380029  

01.1523 

17.29 

390031  

01.1536 

16.93 

390113  

015136 

16.04  390201  

015674 

18.75 

370108  

01.0589 

10.82 

380031  

01.0334 

15.92 

390032  

01.2594 

17.80 

390114  

01.1068 

21.07  390203 

01.3159 

20.45 

370112  

01.0733 

12.33 

380033  

01.7873 

22.97 

390035  

01.2733 

17.28 

390115  

01.3311 

21.40  390204 

01.2627 

20.05 

370113  ...;. 

01.1633 

12.33 

380035  

01.3604 

18.58 

390036  

01.3360 

17.63 

390116  

01.2395 

19.91  390205 

01.3660 

22.42 

370114  

01.6326 

14.69 

380036  

01.1184 

17.27 

390037  

01.3511 

18.49 

390117  

01.1590 

15.65  390206 

01.3418 

19.91 

370121  

01.1757 

15.78 

380037  

01.2075 

18.24 

390039  

01.0973 

15.60 

390118  

01.1514 

16.34  390209 

01.0388 

15.48 

370122  

01.1255 

09.78 

380038  

01.3358 

21.15 

390040  

01.0015 

12.71 

390119  

01.3484 

17.17  390211  

01.1864 

17.10 

370123  

01.2080 

14.12 

380039  

01.3285 

18.89 

390041  

01.2566 

16.82 

390121  

01.3362 

18.95 

390213  

00.9413 

14.55 

370125  

01.0313 

11.90 

380040  

01.2529 

19.23 

390042  

01.4303 

21.35 

390122  

01.0707 

16.06 

390215  

01.1567 

20.69 

370126  

00.9473 

10.66 

380042  

01.1547 

18.06 

390043  

01.1059 

15.65 

390123  

01.3002 

20.58 

390217  

015820 

17.92 

370131  

01.0515 

12.93 

380047  

01.6980 

19.84 

390044  

01.6035 

18.80 

390125  

015243 

15.08 

390219  

01.3126 

18.57 

370133  

01.1108 

09.82 

380048  

01.0877 

13.92 

390045  

01.7250 

17.35 

390126  

01.3270 

20.07 

390220  

015051 

19.33 

370138  

01.1139 

14.40 

380060  

01.3535 

16.37 

390046  

01.5479 

18.49 

390127  

01.2341 

20.26 

390222  

01.3047 

20.42 

370139  

01.0952 

10.62 

380051  

01.5153 

19.13 

390047  

01.6934 

23.83 

390128  

015022 

17.96 

390223  

01.6436 

23.15 

370140  

00.9914 

11.71 

380052  

01.1886 

16.70 

390048  

01.1867 

16.26 

390130  

01.1400 

16.62 

390224  

00.9380 

13.04 

370141  

01.3994 

19.17 

380055  

01.2332 

23.88 

390049  

01.5481 

19.82 

390131  

01.2704 

16.24 

390225  

015136 

15.42 

370146  

01.0334 

12.03 

380056  

01.0805 

15.78 

390050  

02.1410 

21.21 

390132  

01.2472 

20.25 

390226  

01.7849 

23.22 

370148  

01.5867 

19.01 

380060  

01.5427 

21.51 

390051  

02.1789 

24.98 

390133  .  .. 

01.7840 

20.57 

390228  

01.2097 

18.67 

370149  

01.2406 

15.19 

380061  

01.5190 

21.85 

390052  

01.1942 

16.68 

390136  

01.2903 

19.73 

390231  

01.3073 

21.89 

370153  

01.0980 

13.17 

380062  

01.1022 

15.07 

390054  

01.2238 

14.56 

390136  

01.2304 

15.66 

390233  

01.3224 

16.71 

370154  

01.0184 

12.31 

380063  

01.3291 

19.90 

390055  

01.7758 

21.82 

390137  

01.3205 

17.80 

390235  

01.5737 

23.94 

370156  

01.0910 

13.37 

380064  

01.4379 

18.47 

390056  

01.1158 

15.73 

390138  

01.3335 

17.41 

390236  

01.1730 

15.90 

370158  

01.0520 

12.08 

380065  

01.0522 

19.24 

390057  

01.3213 

18.94 

390139  

01.5034 

23.50 

390237  ...A? 

01.6110 

20.17 

370159  

01.3498 

13.95 

380066  

01.3198 

17.60 

390058  

01.3256 

17.46 

390142  

01.6703 

22.64 

390238  

01.3009 

16.12 

370163  

00.8598 

10.99 

380068  

01.0572 

19.31 

390060  

01.1441 

16.68 

390145  

01.3568 

18.64 

390242  

015706 

18.69 

370165  

01.0906 

11.74 

380069  ..... 

01.1302 

17.51 

390061  

01.4388 

20.47 

390146  

01.3133 

16.19 

390244  

00.9314 

13.32 

370166  

01.0846 

15.48 

380070  

01.3936 

21.21 

390062  

01.1400 

15.76 

390147  

01.2593 

19.22 

390245  

01.3505 

23.15 

370169  

01.1130 

10.66 

380071  

01.2923 

18.06 

390063  

01.7390 

19.30 

390149  

01.2546 

19.59 

390246  

01.2343 

15.91 

370170  

00.9813 
01.0235 
00.8846 
01.2880 

380072  

380075  

380078  

380081  

00.9776 
01.4343 
01.1630 
01.1420 

14.15 
20.90 
16.95 
17.66 

390064  

390065  

390066  

390067  

01.5536 
01.2840 
01.2949 
01.8124 

16.30 
18.86 
17.15 
18.03 

390150  

390151  

390152  

390153  

01.1045 
015950 
01.0397 
01.2439 

17.50 
18.26 
17.07 
21.93 

390247  

390249  

390256  

390258  

01.0532 

oi.owg 

01.7863 
015630 

17.11 

370171  

10.81 

370172  

23.51 

370173  

19.78 

370174  

00.9656 
01.1460 

380082  

380083  

01.2830 
01.2473 

20.35 
18.93 

390068  

390069  

01.3206 
01.3149 

18.13 
19.23 

390154  

390155  

01.1846 
015947 

13.93 
20.56 

390260  

390262  

01.1752 
01.9683 

20.02 

370176  

16.48 

17.25 

370177  

00.9746 

10.10 

380084  

01.2083 

20.61 

390070  

01.2872 

19.49 

390156  

01.4292 

22.61 

390263  

01.4329 

16.66 

370178  

01.0093 

12.17 

380087  

01.0126 

12.30 

390071  

01.1143 

13.36 

390157  

01.3465 

17.97 

390265  

01.3177 

17.72 

370179 

00  8839 

14  28 

380088 

01  0041 

15  71 

390072 

01  1098 

15  76 

390158 

01  5904 

390266  .. 

01.2130 

16.69 

370180  

01.0671 
01.0923 

380089  

380090  

01.2966 
01.3003 

21.87 
24.41 

390073  

390074  

01.5899 
01.2338 

1&94 
16.26 

390160  

390161  .. 

015106 
01.0926 

•17.51 
14.87 

390267  

390268  

01.2925 
01.3885 

18.93 

370183  

14.00 

19.94 

370186  

01.0180 

12.72 

380091  

01.2100 

23.79 

390075  

01.2463 

15.92 

390162  

01.4285 

19.03 

390270  

01.3067 

15.89 

370189 

00.9704 

10.13 

390001  

01.3711 

18.16 

390076  

01.3156 

20.45 

390163  

01.2240 

16.55 

390272  

00.4528 

46252 

Federal  Register  /  Vol.  61, 

No.  170  /  Friday,  August  30,  1996 

/  Rules  and  Regulations 

OL 

Page  13  OF  16                                                                            1 

Case 

Avg. 

Case 

Avg.   f 

Case 

Avg.    i 

Case 

Avg. 

Case 

Avg. 

Provider 

mix 

hour 

Provider 

mix 

hour   1    Provider 

mix 

hour 

Provider 

mix 

hour 

Provider 

mix 

hour 

index 

wage 

index 

wage 

index 

wage 

index 

wage 

index 

wage 

0^        ^ 

390277  

0.5603 

20.34 

420002  

01.3814 

18.80 

430011  

01.3374 

14.33 

1  440024  

01.3270 

16.22 

440146 

00.9338 

11.06 

51 

390278  

0.7678 

17.52 

420004  

01.8677 

18.35 

430012  

01.3054 

14.99 

440025  

01.1364 

13.01 

440147  

01.1985 

17.06 

390279  

1.0751 

13.63 

420006  

01.2066 

14.35 

430013  

01.2411 

15.06 

440029  

01.2900 

16.30 

440148  

01.1378 

14.37 

390281  

3.2278 

420006  

01.2691 

18.90 

430014  

01.2803 

16.77 

440030  

01.2038 

1321 

440149  

012007 

15.19 

400001  

1.2220 

06.25 

420007  .._. 

01.5104 

16.31 

430016  

01.1797 

14.41 

440031  

00.9661 

12.29 

440150  

012814 

19.58 

400002  

1.4856 

10.96 

420009  

01.2122 

15.70 

430016  

01.8135 

17.59 

440032  

01.0524 

12.65 

440151  

01.3711 

15.86 

400003 

1.2332 

08.92 

420010  

01.1103 

14.35 

430018  

00.9842 

14.06 

440033  

01.0675 

14.84 

440152  

01.5691 

16.91 

400004  

1.1483 

07.59 

420011  

01.0948 

14.89 

430022  

00.9711 

10.91 

440034  

015752 

16.64 

440153  

012623 

15.10 

400005  

1.1206 

06.10 

420014  

01.1243 

14.11 

430023  

00.9247 

09.96 

440035  

01.3207 

15.66 

440156  

01.5611 

18.86 

400006  

1.2016 

08.16 

420015  

01.3249 

15.96 

430024  

00.9133 

12.28 

440039  

01.6370 

16.76 

440157  

01.0908 

13.64 

400007  

1.2693 

07.55 

420016  

01.0738 

14.39 

430026  

01.0802 

11.36 

440040  

00.9724 

17.03 

440159  

012247 

14.83 

400009  

1.0262 

07.68 

420018  

01.7297 

18.63 

430027  

01.8126 

16.64 

440041  

01.0380 

12.39 

440161  

01.6915 

20.63 

400010  

0.9203 

07.94 

420019  

01.2334 

14.90 

430028  

01.0919 

13.68 

440046  

01.3297 

13.59 

440166  

01.4435 

17.80 

cc 

400011  

0.9992 

08.66 

420020  

01.3863 

15.98 

430029  

00.9946 

13.10 

440047  

00.9562 

15.31 

440168  

01.0268 

13.03 

oo 

400012  

1.2240 

07.45 

420023  

01.4196 

18.07 

430031  

00.9633 

11.31 

440048  

01.7962 

16.64 

440173  

01.5203 

16.91 

400013  

1.3026 

07.90 

420026  

01.9243 

18.06 

430033  

01.0190 

11.90 

440049  

01.6599 

15.62 

440174  

00.9800 

13.30 

400014  

1.3669 

07.72 

420027  

01.3766 

15.51 

430034 

01J0691 

11.58 

440050  

01.2144 

16.03 

440175  

012313 

18.06 

400015  

1.2460 

10.88 

420030  

01.3136 

15.83 

430036  

01.0403 

10.11 

440051  

00.9274 

13.29 

440178  

012943 

18.36 

400016  

1.3669 

10.57 

420031  

00.9596 

12.15 

430037  .:... 

00.9746 

12.89 

440052  

012208 

14.25 

440178  

01.1828 

2020 

i 

400017  

1.2323 

06.27 

420033  

01.2169 

19.24 

430038  

01.0102 

10.77 

440063  

01.3082 

15.64 

440180  

01.1590 

16.68 

1 

400018  

1.3497 

00.15 

420036  

00.8201 

12.43 

430039  

01.0851 

11.53 

440054... 

01.2219 

12.82 

440181  

01.0247 

11.75 

400019  

1.6713 

09.52 

420036  

01.2109 

15.61 

430040  

00.9125 

12.17 

440066  

01.0837 

13.46 

440182  

00.9496 

15.33 

7 

400021  

1.4363 

07.63 

420037  

01.2790 

19.65 

430041  

00.9368 

11  91 

440057  

01.0173 

10.77 

440183  

01.5317 

15.06 

f 

400022  

1.3221 

09.94 

420038  

01.3043 

14.43 

430042  

00.9807 

10.63 

440058  

01.3195 

14.96 

440184  

01.3454 

18.63 

^^_ 

400024  

( 

1.0278 

08.62 

420039  

01.1575 

14.52 

430043  

01.1884 

12.02 

440059  

01.3263 

15.63 

440185  

01.1231 

14.24 

0 

400026  

0.9618 

05.90 

420042  

01.2023 

12.15 

430044  

00.9113 

13.17 

440060  

01.1970 

14.76 

440186  

01.1936 

1621 

400027  

1.1389 

08.01 

420043  

01.1809 

18.82 

430047  

01.1401 

12.24 

440061  

01.2086 

15.46 

440187  

01.2024 

14.85 

400028  

1.0186 

07.77 

420048 

01.1316 

14.26 

430048  

01.2003 

15.01 

440063  

01.6128 

17.43 

440189  

01.4803 

18.81 

400029  

1.1282 

06.64 

420049  

01.1758 

14.56 

430049  

00.9292 

12.66 

440064  

01.1917 

15.06 

440192  

01.1477 

14.18 

400081  

1.1362 

08.00 

420051  

01.5589 

17.99 

430051  

01.0196 

13.48 

440066  

01.2342 

16.18 

440193  

012835 

17.88 

400032 

1.1227 

07.75 

420053  

01.1416 

14.03 

430054  

01.0137 

13.13 

440067  

01.1944 

15.54 

440194  

01.4255 

16.89 

400044  

1.2346 

09.09 

420054  

01.3673 

16.39 

430056  

00.8653 

oa93 

440068  

01.2212 

16.43 

440196  

00.9505 

13.32 

400048 

1.1349 

07.30 

420065  

01.0608 

12.51 

430057  

00.9283 

10.47 

440069  

01.1286 

14.17 

440197  

01.4034 

19.15 

400061  

1.6729 

11.80 

420066 

01.1544 

13.41 

430060  

01.1566 

08.46 

440070  

01.1243 

12.52 

440200  

01.1971 

15.41 

400079..-. 

1.2619 

08.43 

420057  

01.1466 

14.96 

430062  

00.8743 

10.31 

440071  

01.3952 

14.87 

440203  

00.9399 

13.17 

400067  

1.3682 

07.87 

420069  

00.9934 

13.96 

430064  

01.1303 

11.89 

440072  

01.5223 

13.92     440205  

01.0953 

14.15 

^^ 

400094  

1.0449 

07.49 

420061  

01.1508 

16.16 

430M6 

00.9479 

09.93 

440073  

01.3496 

16.96     440206 

01.0265 

13.82 

^WC^^H 

400098  

400102  

400103  

1.2488 
I.IBflfi 
1.3822 

07.50 
08.67 
08.80 

420062  

420064  

420065  

01.4491 
01.1139 
01.3039 

15.65 
13.45 
16.72 

430066  

4.10073 

430076  

00.9678 
01.0704 
00.9751 

10.93 

440078  

440081  

440082  

01.0256 
01.1542 
01.9853 

1328     440208 

15.31      AfrKKt? 

20.54     450004 

01.8205 
01.4669 
01.1678 

19.35 

09.41 

12.38 

400104  

1.3757 

08.97 

420066  

00.9103 

14.40 

430077 

01.5817 

16.53 

440083  

01.1097 

10.96 

450006  

01.1514 

13.79 

400105  

1.1767 

08.37 

420067  

01.2427 

16.24 

430079  

00.9610 

11.47 

440084  

01.1791 

11.41 

450007  

01.2393 

13.73 

400106  

1.2375 

08.39 

420068  

01.2907 

16.08 

430080  

01.1317 

08.89 

440087  

00.9425 

14.44 

450008  

01.3554 

14.96 

w«^ 

400109  

t.5324 

00.13 

420069  

01.1030 

13.71 

430081  

01.0291 

440090  

00.9368 

1329 

450010  

01.3345 

15.37 

400110  

400111  

400112  

400113  

1.1163 
1.1S23 
1.2541 
1.2466 

07.65 
07.98 
06.01 
08.20 

420070  

420071  

420072  

420073  

01.2642 
01.3101 
01.0775 
01.3072 

15.05 
16.13 
10.64 
18.13 

430082  

430083  

430084  

430085  

00.8067 
00.8649 
00.9278 
00.9194 

440091  

440100  

440102 

440103  

01.5497 
01.0343 
01.0720 
01.2317 

16.53 
12.82 
1226 
1724 

4,«)0011  

460014  

460015  

450016  

01.5020 
01.0617 
01.5403 
01.6194 

17.43 

13.84 

15.15 

17.57 

40Ct14 

1.0462 

06.50 

420074  

00.9037 

11.72 

430087  

00.9027 

09.29 

440104  

01.6500 

17.68 

450018  

01.6073 

21.75 

400115  

1.0096 

07.56 

420075  

00.9694 

12.66 

440001  

01.1291 

12.18 

440105  

01.3509 

16.69 

460020  

01.0239 

15.47 

400117  

1.1759 

09.23 

420078  

01.8104 

18.59 

440002  

01.6019 

15.73 

440109  

01.1368 

12.28 

450021  

01.8149 

21.11 

400118  

).1868 

08.61 

420079  

01.5628 

16.94 

440003  

01.0727 

15.23 

440110  

00.9697 

16.06 

450023  

01.4758 

15.45 

400120  

(.3057 

09.14 

420080  

01.2627 

19.18 

440006  

01.6333 

17.55 

440111  

01.3691 

18.00 

450024  

01.3739 

16.46 

400121  ,.... 

1.0090 

05.80 

420082  

01.3944 

19.13 

440007  

01.0099 

11.83 

440114  

01.0453 

12.68 

450025  

01.5088 

16.23 

400122  

).9993 

05.88 

420083  

01.1937 

18J6 

440008  

00.9877 

13.50 

440115  

01.1184 

14.66 

450028  

01.6360 

17.17 

1  O^ 

400123  

1.1685 

08.24 

420084  

00.7413 

13.56 

440009  

01.1773 

13.22 

440120  

01.5405 

16.14 

450029  

01.3996 

12.98 

7  %70 

400124  

2.6681 

09.27 

420085  

01.3941 

16.86 

440010  

00.9181 

08.75 

440125  

01.4435 

16.09 

450031  

01.5825 

18.72 

410001  

1.3237 

23.02 

420086  

01.3585 

16.90 

440011  

01.2884 

16.28 

440130  

01.1726 

14.16 

450032  

01.2733 

13.63 

410004  

1.3672 

21.15 

420087  

01.5958 

16.53 

440012  

01.4781 

17.72 

440131  

01.1390 

13.44 

460033  

01.6352 

16.84 

410006  

1.3477 

21.90 

420088  

01.1487 

15.05 

440014  

01.0633 

09.06 

440132  

01.1117 

14.01 

450034  

01.6414 

16.28 

410006  

1.2581 

21.40 

420089  

01.2296 

19.40 

440015  

01.6236 

16.42 

440133  

01.5475 

17.78 

450035  

01.4498 

1891 

410007  

1.6598 

20.37 

420091  

01.2145 

13.16 

440016  

01.0124 

11.35 

440135  

01.3052 

17.20 

460037  

01.6198 

17.78 

410008  

1.1681 

21.05 

430004  

01.0941 

17.25 

440017  

01.6214 

18.42 

440137  

00.9781 

12.14 

450039  

01.3536 

18.70 

410009  

1.2979 

20.66 

430005  

01.3166 

14.06 

440018  

01.4781 

16.10 

440141  

01.0780 

13.59     450040 

01.5551 

17  75 

410010  -... 

1.0163 

25.40 

430007  

01.0466 

12.56 

440019  

01.6266 

19.06 

440142  

01.0334 

10.75     450042 

01.6664 

16.75 

410011  

1.2082 

22.25 

430008  

01.1342 

14.01 

440020  

01.2332 

15.43 

440143  

01.1007 

1721      460043 

01.4465 

20.40 

410012  .._. 

1.7245 

19.51 

430009  

01.0881 

11.86 

440022  

01.2045 

13.72 

440144  

01.3344 

18.35     450044 

01.6233 

20.51 

410013  

1.3149 

24.63     430010 

01.1233 

09.23 

440023  

01.0084 

11.58 

440146  

01.0427 

10.99     450046 

01.3659 

14.67 

• 

• 

« 

Ml 

« 
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Case 

Avg. 

Case 

Avq. 

Case 

Avg. 

Case 

Avg. 

Case 

Avg. 

Provfctef 

mix 

hoor 

ProvKJef 

mix 

hour 

Provider 

mix 

hour 

Provider 

mix 

hour 

Provider 

.  mix 

hour 

index 

wage 

index 

wage 

index 

wage 

index 

wage 

index 

wage 

450047  

01.1220 

13.43 

450152  

01.2.S84 

16.04 

1  450292  

01.2041 

20.69 

1  450473  

01.0026 

17.83 

460648  

01.0330 

11.36 

450050  

01.0646 

16.00 

450153  

01.5860 

17.97 

450293  

00.9718 

13.55 

450475  . . 

01.1382 

14.13 

460649  

01.0760 

14.64 

450051  

01.5938 

1822 

450154  

01.1993 

12.23 

460296  

01.3113 

16.46 

450484  ... 

01.4918 

18.63 

450651  

01.8202 

21.97 

450052  

01.0170 

13.18 

460156  

01.0180 

12.61 

460297  

01.0190 

12.01 

450488  

01.2564 

15.04 

450652  

00.9227 

13.44 

450053  

01.1464 

13.11 

450157  

01.0066 

12.97 

450299  

01.3347 

17.02 

450489  . 

00.9782 

11.56 

450653  

01.2431 

18.84 

450054  

01.7192 

21.32 

450160  

00.9923 

17.50 

460303  

00.9406 

09.97 

450497  ..  . 

01.1271 

12.05 

450654  

01.0022 

11.11 

450055  

01.1447 

12.92  I  450162 

01.1938 

16.77 

460306  

01.0863 

12.60 

450498  . 

01.2476 

13.88 

450656  

01.4892 

16.48 

4S0056  ..„. 

01.6156 

18.26 

450163  

01.0440 

15.34 

460307  

00.8981 

.  13.62 

450508  

01.5513 

16.37 

450658  

00.9782 

14.01 

450058  

01.5801 

14.76 

450164  

01.0742 

12.56 

450309  

01.0640 

12.74 

450514  

01.2130 

18.78 

450669  

01.5709 

21.98 

450069  

01.2624 

13.14 

450165  

00.9692 

14.34 

450315  

01.1187 

19.65 

450517  

00.9987 

10.94 

1  460660  

01.5676 

21.86 

450060 

01.3645 

22.17 

450166  

00.9684 

10.06 

450320  

01.3390 

18.20 

1  450518  ... 

01.5364 

16.84 

450661  

01.1458 

19.26 

460063  

00.9796 

11.51 

450169  

00.9080 

13.82 

450321  

00.9695 

12.45 

450523  

01.6274 

21.38 

460662  

01.6776 

16.53 

460064  

01.6134 

15.34 

460170  

00.9791 

11.32 

460322  

00.7161 

16.40 

460530  .. 

01.4471 

21.64 

450666  

00.9352 

11.46 

450065  

01.1489 

14.75 

450176  

01.2251 

16.23 

450324  

01.6544 

16.19 

450534  ... 

00.9729 

20.29 

450666  

01.2706 

19.71 

450068  

01.7905 

20.31 

450177  

01.0924 

13.18 

450326  

01.2253 

11.93 

450635  

01.2548 

14.12 

450668  

01.5402 

18.90 

450070 

01.2681 

15.46  450178 

01.0088 

14.65 

450327  

00.9860 

12.11 

460537  . . 

01.3601 

17.80 

450669  

01.2864 

19.1C 

450072  

01.2416 

18.19  450181  

01.0019 

15.15 

460330  

01.2227 

16.86 

450538  ... 

01.3999 

21.17 

450670  

01.3009 

19.44 

450073 

01.1264 

12.84  450184 

01.5407 

23.27 

460334  

01.0534 

11.65 

450639  ... 

01.2984 

13.27 

450672  ..._ 

01.6641 

19.75 

460076  

01.5782 

450186  

01.1327 

08.47 

450337  

01.2371 

17  14 

450544 

01  4369 

22  65 

460673 

01  1436 

11  38 

450078  

00.9932 

11.17 

450187  

01.2814 

16.44 

450340  

01.3187 

14.54 

450645  

01.2718 

14.13 

460674  

01.0111 

22.09 

450079  

01.4322 

19.03 

450188  

01.0119 

12.46 

450341  

01.0248 

16.26 

450546  

01.8222 

18.37 

450676  

01.6087 

17.94 

450080  

01.2955 

15.79 

460190  

01.1860 

19.53 

450346  

01.3451 

16.27 

450647  

01.1713 

15.09 

450677  

01.4313 

19.18 

460081  

01.0995 

12.87 

450191  

01.0888 

16.75 

450347  

01.1474 

16.48 

460560  .. 

00.9808 

17.01 

450678  

01.4822 

20.45 

450082 

00.9666 

12.75 

450192  

01.2364 

16.25 

450348  

01.0026 

10.99 

450551 

01.1921 

13.75 

460681  

03.0551 

17.29 

450083  

01.7113 

17.42 

450193  

02.0587 

21.32 

460361  

01.1765 

18.65 

450568  

01.7741" 

17.17 

460683  

01.3220 

20.22 

450085  

01.0883 

14.38 

450194  

01.2395 

18.11 

450352  

01.1091 

16.21 

450559  .  . 

00.9492 

12.75 

450684  

01.2741 

18.53 

450087  

01.4226 

19.35 

460196  

01.5055 

17.58 

450353  

01.3200 

17.98 

450561   .. 

01.6456 

17.65 

450686  

01.5540 

14.30 

450090  

01.2033 

12.40 

450197  

01.0524 

19.66 

450366  

01.1377 

11.18 

450563  

01.2363 

21.98 

450688  

012881 

18.65 

460092  

01.2143 

13.12 

450200  

01.3821 

16.35 

450358  

02.0797 

20.67 

460666  .  . 

01.3067 

15.63 

450690  

01.4332 

20.17 

450094  

01.2606 

19.39 

450201  

01.0166 

15.38 

450362  

01.1880 

18.62 

450570  

01.0343 

11.74 

450691  

01.0990 

14.91 

460096  

01.5374 

19.25 

450203  

01.1911 

16.13 

450369  

01.0899 

1021 

450571   .. 

01.4975 

14.62 

450694  

01.2392 

15.91 

450097  

01.4469 

18.33 

450209  

01.6470 

16.62 

460370  

01.1322 

13.02 

450673  .. 

01.0043 

13.58 

460696  

01.6532 

23.37 

450098  

01.1700 

1375 

450210  

01.1942 

1203 

450371  

01.1439 

11.02 

460674  

00.9401 

13.41 

450697  

01.5296 

16.28 

450099  

01.2845 

17.70 

450211  

01.3875 

16.53 

450372  

01.2685 

20.49 

450575  

01.0688 

16.98 

450698  

00.9741 

11.66 

450101  

01.4874 

15.03  450213 

01.5136 

16.27 

450373  

01.1458 

13.68 

450578  .... 

00.9188 

12.94 

450700  

00.9361 

12.68 

450102  

01.7024 

21.87  450214 

01.3724 

18.61 

450374  

00.9606 

12.20 

450680  . 

01.1043 

12.59 

450702  

01.6116 

17.58 

450104  

01.2215 

13.74  450217  

01.0493 

12.61 

460376  

01.6130 

16.26 

450583  ... 

01.0101 

12.24 

450703  

01.6347 

22.71 

450107  

01.6114 

18.75  450219 

01.1376 

14.22 

450378  

01.0872 

21.56 

450684  

01.2252 

12.86 

450704  

01.3686 

17.86 

450108  

00.9951 

14.49  1  460221  

01.0919 

14.06 

450379  

01.5119 

21.28 

450586  ... 

00.9990 

11.26 

450705  

01.0325 

16.80 

450109  

00.9937 

15.36 

450222  

01.6683 

17.32 

450381  

01.0501 

12.56 

450587  

01.2284 

16.93 

450706 

01.2203 

21.90 

450110  

01.2581 

19.34 

450224  

01.3804 

16.16 

450388  

01.7618 

17.41 

450591  

01.1443 

►  16  28 

450709 

01.2258 

20.05 

450111  

01.2467 

19.56 

450229  

01.5720 

16.17 

450389  

01.2091 

16.74 

450596  

01.3111 

17.29 

450711  

01.6446 

17.90 

450112  

01.3458 

13.87 

450231  

01.5952 

18.09 

450393  

01.3286 

20.94 

450597  

01.0568 

14.23 

450712  

00.7326 

15.03 

450113  

01.2354 

16.99 

450234  

00.9894 

11.27 

460395  

01.0373 

14.68 

460603  .... 

00.8313 

16.27 

460713  

01.4796 

18.10 

450118  

01.5684 

21.60 

450235  

01.0641 

13.47 

450399  

00.9972 

13.37 

460604  

01.3843 

13.57 

450715  

01.4608 

1989 

450119  

01.2883 

16.37 

450236  

01.0680 

14.17 

450400  

01.1629 

13.70 

450605  

01.4572 

17.91 

450716  

01.2763 

19.64 

450121  

01.4394 

18.70 

450237  

01.5497 

1660 

450403  

01.3696 

19.91 

460609  

00.8873 

12.25 

460717  

01.3876 

22.95 

450123  

01.1501 

17.47 

450239  

01.2041 

12.36 

450411  

00.9528 

11.46 

450610  ... 

01.4526 

16.09 

450718  

01.2410 

20.52 

450124  

01.6911 

19.48 

450241  

01.0376 

15.67 

460417  

01.0620 

12.95 

450614  .... 

01.0500 

12.43 

450723  

01.3596 

18.17 

450126  

01.3790 

11.95 

450243  

00.8397 

11.57 

450418  

01.3231 

17.42 

460615  

01.0751 

11.70 

450724  

01.2949 

16.59 

450128  

01.2417 

14.78 

450246  

00.9745 

15.02 

450419  

01.2764 

22.40 

460617  

01.2961 

20.82 

460726  

01.0238 

20.88 

450130  

01.5026 

16.34 

450249  

00.9682 

10.70 

460422  

00.8069 

23.47 

460620  

01.0721 

12.48 

460726  

00.8634 

14.54 

450131  

01.3704 

21.35 

450260  

00.9525 

09.93 

450423 

01.4345 

21.03 

450623  

01.1422 

17.62 

450727  

00.9554 

09.78 

450132  

01.6500 

16.45 

450263  

01.3238 

13.51 

450424  

01.2052 

16.33 

450626  

01.0899 

14.09 

450728  

00.9742 

14.31 

450133  

01.6434 

16.49 

450258  

01.0987 

11.17 

460429  

01.1218 

13.35 

450628  

00.9432 

15.48 

450730  

01.3696 

21.14 

450135  

01.7232 

21.81 

460259  

01.2053 

17.44 

460431  

01.6621 

17.30 

450630  

01.6460 

20.60 

450733  

01.3642 

16.91 

450137  

01.5052 

24.28 

450264' 

00.8888 

11.94 

460438 

01.1814 

14.39 

460631  .:... 

01.7443 

18.24 

450736  

00.8814 

12.70 

450140  

00.8514 

16.46 

450269  

01.1627 

12.62 

450446 

00.8562 

13.07 

450632  

01.0136 

11.17 

450742  

01.3392 

21.43 

450142  

01.4322 

19.50 
12.23 

450270  

01.1746 

10.16 

450447  

01.3578 

17.69 

450633  

01.6966 

19.99 

450743  

01.4612 

18.56 

450143  

01.0933 

450271  

01.2706 

14.41 

450450 

01.0892 

16.43 

450634  

01.6915 

21.67 

450746  

01.0348 

13.39 

450144  

01.1100 

16.23 

450272  

01.2918 

16.29 

460451  

01.1189 

20.23 

450637  

01.3801 

18.24 

450747  

01.3696 

16.61 

450145  

00.8715 

12.46 

450276  

01.1012 

10.44 

460457  

01.7888 

17.14 

450638  

01.5960 

22.52 

450749  

01.0066 

12.35 

450146  

01.0002 

16.63 

450278  

00.8518 

18.12 

450460 

01.0391 

12.06 

450639  

01.4075 

21.41 

450760  

01.0207 

11.86 

450147  

01.4238 

17.66 

450280  

01.5267 

20.58 

460462  

01.8388 

19.89 

450641  

01.0270 

12.60 

460751  

0U180 

21.80 

460148  

01.3128 

19.02 

450283  

01.0634 

12.09 

460464 

00.9829 

13.41 

460643  

01.2616 

17.57 

450754  

00.8914 

13.19 

450149  

01.3635 

19.71  450286 

01.0404 

14.64 

460465  

01.3156 

14.66 

450644  

01.4772 

20.30 

450755  

01.1576 

13.66 

450150  

00.8833 

13.62  450288 

01.2198 

12.68 

450467  

00.9614 

14.39 

450646  

01.6091 

19.59 

450757  

00.9791 

13.32 

450151  

01.1042 

13.27  450289 

01.4806 

17.37 

460469  

01.3764 

16.94 

460647  

02.0177 

20.35 

450758  

01.2161 

13.21 
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^asa 

Avg. 

Case 

Avg. 

Caee 

Avg. 

Case 

Avg. 

Case 

1^- 

Provider 

mix 

hour 

Prowider 

mix 

hnSr 

Provider 

mix 

hour 

Provider 

mix 

hour 

Provider 

mix 

hour 

^idex 

wage 

index 

wage 

index 

wage 

Index 

wage 

index 

wage 

450760  

01.1996 

16.97 

460047  

01.7910 

19.49 

490067  

01.2068 

14.96 

500028  

01.0863 

14.76 

500139  

01.4762 

21 J3 

450761  

01.0624 

09.63 

460049 

01.9373 

17.36 

490069  

01.4041 

15.74 

500029„  . 

00.9240 

14.30 

500141  

01.3389 

21.93 

460763  

01.0137 

16.27 

460060  

01J229 

20.35 

490071  

01.4437 

17.56 

600030  

01.4741 

22.13 

500143  

00.7548 

14.92 

4,«i0786 

450789  

0(3026 
01030? 
OP.9569 

21.39 
13.28 

460061  

470001  

01.1889 
01.2042 

490073 

01  3672 

21  49 

500031  ... 

01.2906 

20.19  500146 

01.0356 

17.11 

490074  

01.3267 

16.06 

500033  

01.2023 

18.05  510001  

01.7170 

17.08 

450770  

13.59 

470003  

01.8186 

20.22 

490075  ..... 

01.3360 

16.62 

500038  

01.3243 

19.11 

510002  

01.2688 

16.31 

450771  

op  .9684 

19.78 

470004  

01.1082 

14.18 

490077  

01.1612 

16.87 

500037  

01.1182 

17.63 

510004  ...„ 

00.9340 

12.62 

450774  _... 

0).9O29 
01.2196 

23.99 

470006  

01.2621 

18.71 

480079  

01J172 

14.30 

500039  

01.3818 

21.32 

510005  

00.9906 

13.71 

450775  -... 

19.26 

470006  

01.1890 

17.06 

490083 

00.6451 

14.63 

500041  .„.. 

01.2847 

22.09 

510006  

01.2547 

17.08 

460776 

0p.92O3 
0f.0133 

470008  

470010  

01.2515 
01.1785 

15.41 
18.58 

490084  

490085  

01.2474 
01.2069 

15.98 
13.36 

500042  

500043 

01.3841 
01.2/90 

20.95 
18.56 

510007  

510008  

01.4719 
01.1392 

17.81 

450777  

15.01 

15.33 

450779  ..... 

01.3433 

20.59 

470011  

01.1576 

19.30 

490088  

01.2040 

13.97 

500044  

01.8929 

20.56 

510012  

01.0689 

14.26 

450780  

01.6395 

19.78 

470012  

01.2641 

17.52 

490089  

01.0777 

14.37 

500046  

01.1206 

20.66 

510013  

01.1401 

15.10 

450781  

01.5121 

16.23 

470013  

01.1730 

ia38 

490090  

01.1910 

14.25 

500048  

00.9121 

16.01 

510015  

00.9645 

12.51 

450785  

01.0081 

26.08 

470015  

01.0821 

16.29 

490091  

01.2048 

20.14  500049 

14.32  500050 

01.4662 

19.34 

510016  

00.9894 

11.27 

450788  

01.4240 

470018  

01.1960 

17.37 

490092  

01.2073 

01.4048 

20.41 

510018  

01.1325 

14.40 

450793  

0  .6623 

470020  

00.9790 

14.50 

490093  

01.2886 

15.31 

500061  

500052  

01.6400 

22.71 

510020  

01.0439 

10.16 

450794 

01.4607 

470023 

01.3026 

17.20 

490094  

01.0703 

14.57 

01.2844 

.„ 

510022  

01.6032 

19.52 

450795  

n 

).8583 

470024  

480001  

01.1065 
01.0865 

17.08 
19.41 

490095  

490097  

01.4704 
01.1309 

16.32 
13.69 

500063  

500054  .... 
500056  

01.2764 
01.8765 

20.10 
20.41 

510023  

510024  

01.1453 
01.4123 

15.14 

460797  

a 

).6907 

17.94 

450798  

0).8914 

460002 

01.0634 

13.61 

490098  

01.3117 

11.69 

01.0919 

20.32 

510026  

00.9431 

12.19 

450799  

01.4105 

490003  — 

00.6013 

17.56 

490099  

00.9354 

15.29 

500057  

01.3473 

16.24 

510027  

00.9624 

13.86 

450800  

01.3490 

490004  

01.2276 

16.67 

490100  

01.3718 

16.69 

500058 

01.5008 

19.82 

510088  

01.0722 

14.90 

450801  

0  .4786 

490005  

01.5366 

16.10 

490101  ..... 

01.1882 

23.64 

500059  

01.1568 

20.02 

510029  

01.2911 

16.69 

450602  

01.0743 

490006  

01.1560 

13.27 

490104  

00.8827 

14.46 

500060  

01.4862 

20.70 

510030  

01.1024 

14.87 

460803  

oc 

).a537 



490007  

490009  

490010  ..„. 

02.0173 
01.8300 
01.0896 

17.19 

iao8 

17.08 

490105  

490106  

490107  

00.7368 
00.8894 
01.3168 

16.55 
14.86 
22.66 

500061  

500062  

500064  

00.9874 
01.0681 
01.5317 

17.95 
17.16 
21.69 

510031  

510033  

510036  

01.3462 
01.2683 
01.1333 

16.27 

460804  .. 

Op  .531 7 
01.1690 

14.42 

4S0806  

' 

16.46 

450807  

0  1.9104 

490011  

01.4141 

17.03  490108 

00.8682 

13.78 

500066  

01.2988 

17.67 

510036  

01.0124 

09.34 

450809 

0  .6695 

490012  

01.2074 

15.55 

490109 

00.9193 

14.09 

500068  

01.0249 

17.17 

510038  

01.1602 

13.71 

460001  

0  .7915 

19.82 

490013  ...„ 

01.2459 

14.82 

490110  

01.3951 

15.90 

500069... 

01.1604 

18.62 

510039  

01.3713 

15-02 

460003  

0  .7205 

18J8 

490014  

01.3874 

21.04 

490111  ..-. 

01.2384 

16.79 

500071  

01.3704 

19.46 

510043  

00.9246 

11.33 

460004  

0  .7759 

20.68 

490015  

01.4613 

17.30 

490112  

01.7317 

19.07 

500072  

01.1966 

21.19 

610046  

01.2634 

15.26 

460005  

0  .5660 

18.80 

490017  

01.3610 

16.58 

490113  

01.2998 

20.96 

500073  

01.0893 

16.85 

510047  

01.2119 

17.26 

460006  

0  .4316 

18.71 

480018  

01.2531 

16.88 

490114 

01.1055 

15.00 

500074  

01.1764 

14.80 
20.25 

510048  

01.0836 

17.39 

460007  

01.5439 

19.27 

480019  

01.2029 

16.60 

490115  

01.2378 

14.25 

500075  

03.7376 

510060  

01.4644 

15.34 

460008  

0  .3622 

16.02 

490020  

01.1532 

14.16 

490116  

01.2262 

15.61 

500077  

01.3928 

21.63 

510053  

01.0373 

13.50 

460009  

01.8868 

18.11 

490021  ..... 

01.1440 

17.12  490117 

01.1727 

13.62 

500079  

01.4051 

19.87 

510055  

01.2326 

19.41 

460010  

0  .9311 

20.15 

490022 

01.4164 

J  7.59 

490118  

01.7640 

21.32 

500060  

00.8347 

11  56 

510058  

01.1980 

16.2? 

460011  

0  .3873 

16.16 

490023  

012??? 

17.03 

490119  

01.3430 

16.41 

500084  

01.1384 

20.05 
17.19 

510069  

01.2369 

13.65 

460013  

01.5121 

18A4 

490024* 

01.7777 

17.06 

490120  

01.3210 

16.90 

500085  

01.0600 

510060  

01.1653 

15.36 

460014  

01.0302 

15.38 

490027  

01.1366 

13.11 

490122  

01.5068 

20.86 

500086  

01.4233 

18.48 

510061  

01.0684 

12.69 

460015  

01.2578 

19.75 

490028 

01.3505 

18.42 

490123  

01.1433 

14.80 

500088  

01.3681 

22.86 

510062  

01.2001 

15.38 

460016  

n 

).8966 

13.54 
16.52 

490030  

490031  

01.0966 
01.1399 

11.16 
12.61 

490124  

490126  

01.1494 
01.3829 

16.99 
14.72 

500089  

500090  

00.9699 
00.9942 

13.99 
12.60 

510063  

510065  

01.0086 
01.0067 

10.63 

460017  

Ol 

.4587 

12.04 

460018  

0  ).9760 

13.59 

490032  

01.7447 

19.08 

490127  

01.0153 

14.44 

500092  

01.0866 

15.65 

510066  

01.1328 

12.02 

460019  

01.1474 

12.90 

490033  

01.1930 

15.58 

490129  

01.4271 

17.98 

500094  

00.9216 

15.53 

510067  

01.2442 

15.9; 

460020  

01.0550 

14.21 

490035  ..„. 

01.2134 

09.64 

490130  

01.3112 

16.58 

500096  

01.0818 

17.13 

510068  

01.1194 

14.01 

460021  

01.3930 

19.20 

490037  

•01.1236 

13.27 

490131  

01.0313 

14.06 

500097  

01.1361 

16.12 

510070  

01.2176 

16.05 

460022  

0).9379 

19.41 

490038  

01.2160 

12.54 

500001  

01.3320 

20.92 

500098  

00.9259 

13.66 

510071  

01.2805 

14.49 

460023  

01.1852 

20.75 

490040  

01.4126 

21.19 

500002  

01.4806 

18.75 

500101  

01.0231 

17.84  510072 

01.0631 

13.50 

460024  

0)8925 

13.88 

490041  

01.3528 

16.82 

500003  

01.4107 

21.28 

500102  

00.9438 

18.43  510077 

01.1112 

14.36 

460025 

0».8072 

12.63 

490042  

01.3424 

15.18 

500005  

01.8423 

22.52 

500104  

01.2581 

18.71  510080 

01.1526 

09.36 

460026  

■0  .0894 

16.96 

490043  

01.3567 

16.74 

500007  

01.4103 

20.14 

500106  

00.9357 

15.53  510081  

01.0273 

13.19 

460027  „... 

0  1.9427 

18.71 

490044  

01.3662 

16.65 

500008  

01.8638 

22.88 

500107  

01.1326 

15.58  510082 

01.0492 

12.06 

460029  

0  .0225 

15.71 

490045  

01.1326 

18.60 

500009  

01.2784 

21.07 

500108  

01.8728 

21.40  510084 

00.9917 

13.26 

460030  

0  1.2159 

15.78 

490046 

01.4684 

17.24 

500011  

01.3857 

21.44 

5001 1C  

01.2764 

ia75  510086  

01.2369 

17.99 

460032  

0  1.0099 

19.00 

490047  

01.0719 

16.34 

500012  

01.5255 

20.94 

500118  

01.1356 

20,88  510086 

01.0561 

15.6f 

460033  

0).9544 

18.22 

490048  

01.4849 

17.53 

500014  

01.5705 

22.36 

500119  

01J3328 

20.48  520002 

01.2922 

17.24 

460035  

n 

).9610 

11.43 
19.41 

490050  

490052  

01.4304 
01.6110 

20.06 
15.34 

500015  

500016  

01.3611 
01.4832 

20.92 
22.76 

500122  

500123  

01.1907 
00.8633 

20.27  520003 

01.1620 
01.1559 

15.19 

460036  

a 

).9397 

14.78 

520004  

16.53 

460037  

01.0591 

15.92 

490063  

01.2900 

14.14 

500019  

01J350 

19.82 

500124  

01.3276 

22.39 

520006  

01.0574 

i8.oe 

460039  

01.0976 

21.08 

490054  

01.1202 

13.91 

500021  

01.5313 

20.77 

500125  

00.9883 

10.72 

520007  .„.. 

01.2421 

14.14 

460041  

01.2170 

18.29 

490067  

01.5395 

17.05 

500023  

01.1880 

19.09 

500129  

01.7287 

22.41 

520008  

01.5505 

20.54 

460042  

CI. 4763 

16.14 

490059  

01.5677 

18.24 

500024  

01.6344 

21.06 

500132  ._.. 

00.9951 

19.79 

520009  

01.5958 

16.88 

460043  

(1 

).9968 

20.44 
19.41 

490060  

490063  ...„ 

01.0692 
01.6593 

16.72 
22.34 

500025  

500026  

01.8829 
01.4296 

21.69 
22.42 

500134  

500137  

00.8092 
00.7050 

15.75 
19.99 

520010  

520011  

01.1719 
01.2046 

19.34 

460044  

0( 

1.2081 

16.46 

460046 

on  7A"w 

10.23 

490066  ..... 

01.2205 

17.58 

500027  

01.5358 

23.68 

500138  ..... 

03.4209 

520013  

01.2869 

17.88 

- 
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Case 

^ 

Case 

Avg. 

Case 

Avg. 

Case 

Avg. 

Case 

(IS 

PnwWer 

mix 

hour 

F»rovidef 

mix 

hour        Prwidef 

mix 

hour        Provider 

mix 

hmk 

Provider 

mix 

index 

wage 

mdex 

wage 

index 

wage 

index 

wage 

index 

wage 

520014  

01.2027 

15.55 

520103  

01.3253 

17.70 

530025  

01.3617 

17.99 

520015  

01.1208 

16.65 

520107  

01.2590 

17.46 

530026  

01.0649 

14.63 

,    520016  

01.0906 

12.75 

520109  

0a9991 

17.25 

530027  

00.8298 

09.56 

520017  

01.1856 

16.87 

520110  

01.1737 

16.47 

530029  

00.9607 

13.49 

520018  

01.0817 

15.88 

520111  

00.9881 

14.44 

530031  

00.8790 

10.96 

520019  

01.2831 

16.65 

520112  

01.0774 

18.15 

530032  

01.1497 

17.34 

520021  

01.3689 

19.16 

620113  

01.1649 

17.80 

520024  

01.0340 

13.33     620114 

01.1065 

12.61 

520025  

01.1366 

15.19     520115 

01.3241 

15.89 

520026  

01.0973 

17.48     520116 

01.2614 

17.66 

520027  

01.2310 

19.22     520117 

01.0328 

15.40 

520028  

01.3213 

17.60 

520118  

00.9426 

10.95 

520029  

00.9672 

16.70 

520120  

00.8716 

11.95 

520030  

01.6756 

20.19 

520121  

00.9752 

14.18 

• 

520031  „... 

01.1149 

16.11 

520122  

00.9991 

13.96 

520032  

01.1627 

14.56 

520123  

01.1304 

16.55 

520033  

01.1838 

15.91 

520124  

01.1231 

14.34 

> 

520034  

01.1326 

17.17     520130 

01.0848 

12.60 

H 

^ 

520035  

01.2520 

14.67     520131  

01.0608 

15.82 

1 

520037  

01.6626 

18.23     520132 

01.1759 

14.31 

\ 

520038  

01.4892 

17.14     520134 

01.0288 

15.14 

f 

520039  

01.0077 

16.24     520135 

00.9463 

13.84 

520040 

01.4307 

20.05     520136 

01.4791 

18.87 

520041  

01.1426 

14.54     520138 

01.8806 

18.18 

520042  

01.0710 

16.25     520139 

01.2886 

18.50 

520044  

01.3714 

16.09 

520140  

01.6140 

19.31 

520045  

01.6919 

17.97 

520141  

01.1169 

15.63 

520047  

01.0188 

14.50 

520142  

00.9147 

12.48 

520048 

01.4400 

17.67     520144 

01.0393 

16.10 

520049  

01.9960 

17.97     520145 

00.9143 

16.57 

520051  

02.0353 

19.41      520146 

01.0746 

13.71 

520053  

01.0992 

14.78     520148 

01.1623 

15.34 

520054  

01.0858 

16.40  j  520149 

00.9565 

13.31 

( 

520056  

01.3107 

17.77     520151  

01.0897 

14.43 

520057  

01.1288 

16.08     520152  .„.. 

01.1331 

16.38 

520058  

01.0509 

17.87     520153 

00.9798 

13.19 

520059  

01.3228 

18.17     520154 

01.1472 

16.15 

520060  

01.2997 

15.15     520156 

01.1203 

16.37 

520062  

01.2655 

16.18     520157 

00.9424 

13.70 

520063  

01.2607 

17.61  1  520159 

00.9388 

16.25 

520064  

01.7082 

18.60     520160 

01.7678 

17.77 

520066  

01.4098 

17.73     520161  

01.0250 

14.76 

520068  

00.8915 

15.82     520170 

01.2443 

18.51 

520069  

01.1870 

16.75     520171  

00.9943 

13.69 

. 

520070  

01.5908 

16.93     520173 

01.1567 

17.36 

:i 

520071  

01.1171 

17.71      520174 

01.4333 

20.57 

520074  

01.0987 

14.96 

520177  

01.6449 

20.33 

520075  

01.4698 

17.44 

520178  

01.0569 

14.61 

520076  

520077  

01.1236 
01.0257 

14.40 
14.50 

520186  

530002  

02.5906 
01.1980 

18.07 

520078  

01.5135 

17.89 

530003  

00.9289 

12.59 

520082  ..... 

01.3440 

15.25 

530004  

01.0262 

13.17 

520083  

01.5917 

21.59 

530005  

01.1380 

13.19 

520084  

01.0815 

15.73 

530006  

01.1263 

16.83 

520087  

01>6157 

17.16     530007 

01.0519 

11.52 

520088  

01.2441 

17.56     530008 

01.2819 

17.75 

520089  

01.5181 

18.76     530009 

00.9693 

20.60 

520090  

01.2798 

16.16     530010 

01.2110 

16.30 

520091  

01.3653 

17.25     530011  

01.0901 

15.27 

520092  

01.1109 

15.11      530012 

01.5887 

17.25 

■ 

520094  

01.0028 

16.07     530014 

01.3344 

15.01 

520096  

01.3845 

18.56 

530015  

01.1465 

19.22 

520096  

01.4966 

17.78 

530016  .„.. 

01.2083 

11.87 

520097  

01.3301 

17.90 

530017  

00.9927 

16.09 

520098  

01.7373 

19.40 

530018  

01.0650 

14.57 

520100  

01.2315 

15.91 

530019  

00.9451 

14.32 

520101  

01.1002 

15.75 

530022  

01.1165 

15.94 

520102  

01.2175 

19.00     530023 

00.8533 

17.76  1 

^kMe:Case 

mix  index* 

)sdonot 

Include  disch. 
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PPS-exe 
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semixinde 

xesmciu 
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Table  4a.4-Wage  Index  and  Capital 
GECX3RAi>Hicr  Adjustment  Factor 
(GAF)  F0R  Urban  Areas 


Urban  area  (constituent 

counties  o^  county 

equivalents) 


0040    Abilent,  TX 

Taylor,  TX  I 
0060    Aguacflia,  PR 

Aguada,  P^ 

AguadiUa,  i^R 

Moca,  PR 
0080    Akron.  OH 

Portage,  OH 

Summit,  OH 
0120    Albany  GA  

Dougherty,lGA 

Lee,  GA     I 
0160    Albany-Scbenec- 

tady-Troy,  IIY  

Atoany,  NY] 

Montgomery,  NY 

Rensselaer,  NY 

Saratoga,  MY 

Schenectady,  NY 

Schoharie,  NY 
0200    Albuqi|erque,  IMM 

Bemalilto.  fjIM 

Sandoval,  MM 

Valencia,  ffA 
0220    Alexandria,  LA  ... 

Rapides,  LA 
0240    Allentqwn-Beth- 

lehem-Eastbn,  PA  

Carbon,  PA 

Lehigh,  PA 

Northampton,  PA 
0280    Altoonb.  PA  

Blair,  PA    J 
0320    Amarllo,  TX. 

Potter,  TX  I 

Randall,  TX 
0380    Anchorage,  AK 

Anchorage,,  AK 
0440    Ann  Mbor,  Ml  .... 

Lenawee,  Ml 

Livingston,  Ml 

Washtenaw,  Ml 
0450    AnnistJHi,  AL 

Calhoun,  aL 
0460    Appletim-Osh- 

kosh-Neen«h,  Wl 

Calumet,  vyi 

Outagamiei  Wl 

Winnebago|  Wl 
0470    Arecibb,  PR  

Aredbo,  PB 

Camuy,  Ph 

Hatilto,  PR 
0480    Ashevfle,  NC 

Buncombe,  NC 

Madison,  NC 
0500    Athen»,  GA  

Clarke,  GAi 

Madison.  dA 

Oconee,  GA 
0520    'Atlania,  GA 

Barrow,  GA 

Bartow,  GA 

Carroll,  GAJ 

Cherokee,  GA 

Clayton,  Gk 

Cobb,  GA  1 

Coweta,  G.  k 


Wage 

index 


0.8147 
0.4237 

0.9853 
0.8597 

0.8624 


0.9350 

0.8194 
0.9992 

0.9510 

0.8730 
1.3255 
1.1662 

0.8023 
0.8890 

0.4397 

0.9344 
0.9408 

1.0033 


GAF 


0.8691 
0.5554 

0.9899 
0.9017 

0.9036 


0.9550 

0.8725 
0.9995 

0.9662 

0.9112 
1.2128 
1.1110 

0.8600 
0.9226* 

0.5697 

0.9546 
0.9591 

1.0023 


Table  4a.— Wage  Index  and  Capital   Table  4a.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor      Geographic  Adjustment  Factor 
(GAF)  FOR  Urban  Areas— Contin-   (GAF)  for  Urban  Areas— Contin- 
ued ued 


Urban  area  (constituent 
counties  or  county 

Wage 
index 

GAF 

equivalents) 

DeKaR),  GA 

Douglas.  GA 

Fayette,  GA 

Forsyth,  GA 

Fulton.  GA 

Gwinnett,  GA 

Henry,  GA 

Newton,  GA 

Paulding,  GA 

Pickens.  GA 

Rockdale,  GA 

Spalding,  GA 

Walton,  GA 

0560    Atlantrc-Cape 

May,  NJ  

1.1077 

1.0726 

Atiantk:,  NJ 

Cape  May,  NJ 

0600    Augusta-Aiken, 

GA-SC  

0.8836 

0.9187 

Columbia.  GA 

McDuffie,  GA 

Rrchmond,  GA 

Aiken.  SC 

Edgefield.  SC 

0640    Austin-San 

Marcos.  TX  

0.9254 

0.9483 

Bastrop.  TX 

Caldwell.  TX 

Hays,  TX 

Travis,  TX 

Williamson.  TX 

0680    BakersfiekJ.  CA 

1.0189' 

1.0129 

Kern.  CA 

0720    •Baltimore,  MD 

0.9798 

0.9861 

Anne  Arundel.  MD 

Baltimore,  MD 

Baltimore  City,  MD 

Carroll,  MD 

Harford,  MD 

Howard,  MD 

Queen  Anne's.  MD 

0733    Bangor.  ME  

0.9391 

0.9579 

Penobscot,  ME 

0743    Barnstable-Yar- 

mouth. MA  

1.3651 

1.2375 

Barnstable,  MA 

0760    Baton  Rouge,  LA 

0.8433 

0.8898 

Ascension,  LA 

East  Baton  Rouge.  LA 

Livingston,  LA 

West  Baton  Rouge, 

LA 

0840    Beaumont-Port 

Arthur,  TX  

0.8576 

0.9001 

Hardin.  TX 

Jefferson.  TX 

Orange,  TX 

0860    Bellingham,  WA 

1.1317 

1.0884 

Whatcom,  WA 

0870    Benton  Harbor, 

Ml 

0.8550 

0.8983 

Benien,  Ml 

0875    'Bergen-Passak:, 

NJ  

1.1785 

1.1190 

Bergen.  NJ 

Passaic,  NJ 

0880    Billings.  MT 

0.9086 

0.9365 

Urt>an  area  (constituent 

counties  or  county 

equivalents) 


Yeitowstone,  MT 
0920    Bitoxi-Gutfport- 

Pascagoula,  MS 

Hancock,  MS 

Harrison,  MS 

Jackson,  MS 
0960    Binghamton,  NY 

Broome.  NY 

Twga.  NY 
1000    Birmingham,  AL 

Bkxjnt,  AL 

Jefferson.  AL 

St.  Clair.  AL 

Shelby,  AL 
1010    Bismarck,  ND  .... 

Burieigh.  ND 

Morton,  ND 
1020    Bloomington,  IN 

Monroe,  IN 
1040    Bloomington-Nor- 

mal,  IL 

McLean,  IL 
1080    Boise  City,  ID  .... 

Ada.  ID 

Canyon.  ID 
1 1 23    'Boston-Worces- 

ter-Lawrence-Lowell- 

Brockton.  MA-NH 

Bristol,  MA 

Essex,  MA 

Middlesex,  MA 

Norfolk,  MA 

Plymouth,  MA 

Suffolk,  MA 

Worcester,  MA 

Hillsborough,  NH 

Men-imack,  NH 

Rockingham,  NH 

Strafford,  NH 
1125    Boulder- 

Longmont,  CO 

Boulder,  CO 
1145    Brazoria.  TX  

Brazoria,  TX 
1150    Bremerton,  WA 

Kitsap.  WA 
1240    Brownsville-Har- 

lingen-San  Benito.  TX 

Cameron,  TX 
1260    Bryan-College 

Station.  TX 

Brazos,  TX 
1280    *Buffalo-Niagara 

Falls.  NY 

Erie.  NY 

Niagara,  NY 
1303    Buriington.  VT  .... 

Chittenden.  VT 

Franklin,  VT 

Grand  Isle,  VT 
1310    Caguas,  PR 

Caguas,  PR 

Cayey,  PR 

Cidra,  PR 

Gurabo,  PR 

San  Lorenzo.  PR 


Wage 
index 


0.8554 

0.8822 
0.9036 

0.8074 

0.8652 

0.8990 
0.9383 

1.1613 


0.9522 
0.8845 
1.0901 

0.8542 

0.8851 

0.9107 

1.0068 

0.4589 


GAF 


0.8986 

0.9178 
0.9329 

0.8637 

0.9056 

0.9297 
0.9573 

1.1078 


0.9670 
0.9194 
1.0609 

0.8977 

0.9198 

0.9380 

1.0047 

0.5866 
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Table  4a.— Wage  Index  and  Capital   Table  4a.— Wage  Index  and  Capital 

Table  4a.— Wage  Index  and  Capital 

Geographic  Adjustment  Factor      Geographic  Adjustment  Factor 

Geographic  Adjustment  Factor 

(GAF)  FOR  Urban  Areas— Contin-   (GAF)  for  Urban  Areas— Contin-   (GAR  for  Urban  Areas— Contin-          1 

ued 

ued 

ued 

Urban  area  (constituent 

counties  or  county 

equivalents) 

Wage 
index 

Urt>an  area  (constituent 
GAF            counties  or  county 
equivalents) 

Wage 
index 

GAF 

Urban  area  (cortstituent 

counties  or  county 

equivalents) 

Wage 
index 

OAF 

1320    Canton- 

Brown,  OH 

Miami,  OH 

Massillon,  OH  

0.8648 

0.9053        Clemiont,OH 

Montgomery,  OH 

Caaoll,  OH 

Hamilton,  OH 

2020    Daytona  Beach, 

Stark,  OH 

Warren,  OH 

FL  

0.8871 

0.9212 

1350    Casper.  WY 

0.8821 

0.9177     1660    Clari<sv»lle-Hop- 

Flagler,  FL 

Natrona,  WY 

kinsville.  TN-KY  

0.7716 

0.8373 

Volusia,  FL 

1360    Cedar  Rapids,  lA 

0.8458 

T).8916        Christian,  KY 

2030    Decatur,  AL  ...... 

0.8384 

0.8863 

Linn,  lA 

Montgomery,  TN 

Lawrence.  AL 

1400-  Champaigr>-Ur- 

1680    *Cleveland-Lo- 

Morgan.  AL 

l>ana,  IL  

0.9391 

0.9579        rain-Elvria  OH 

09886 

09922 

2040    Decatur,  IL 

Macon,  IL 

0.7848 

0.8471 

Champaign,  IL 

Ashtabula,  OH 

w>9WW 

W>99££ 

1440    Charleston-North 

Cuyahoga,  OH 

2080    'Denver,  CO  

1.0166 

1.0113 

Charleston,  SC 

0.8963 

0.9278        Geauga,  OH 
Lake,  OH 

Adams,  CO 
Arapahoe,  CO 

Berkeley.  SC 

Charleston,  SC 

Lorain,  OH 

Denver,  CO 

[)orchester,  SC 

Medina,  OH 

Douglas,  CO 

1480    Charleston,  WV 

0.9526 

0.9673     1720    Cotorado 

Jefferson,  CO 

Kanawha,  WV 

Springs,  CO 

0.9341 

0.9544 

2120    Des  Moines,  lA 

0.8815 

0.9173 

Putnam,  WV 

El  Paso,  CO 

Dallas.  lA 

1520    "Chartotte-Gasto- 

1740    Columbia,  MO  ... 

0.8904 

0.9236 

Pole,  lA 

nia-Rock  Hill,  NC-SC 

0.9620 

0.9738        Boone,  MO 

Wan-en,  lA 

Cat)arrus,  NC 

1760    Columbia,  SC  .... 

0.9160 

0.9417 

2160    'Detroit,  Ml  

1.0724 

1.0490 

Gaston,  NC 

Lexington,  SC 

Lapeer,  Ml 

Lincoln,  NC 

Richland,  SC 

Macomb,  Ml 

Mecklenburg,  NC 

1800    Columbus,  GA- 

Monroe,  Ml 

Rowan,  NC 

AL. 

Oakland,  Ml 

Union,  NC 

Russell.  AL 

0.///9 

0.8420 

St.  Clair,  Ml 

York,  SC 

Chattanoochee,  GA 

Wayne,  Ml 

1540    ChartottesvMIe, 

Harris,  GA 

2180    Dothan,  AL  

0.7740 

0.8391 

VA 

0.9155 

0.9413        Muscogee,  GA 

Dale,  AL 

Atoemarie,  VA 

1840    'Columbus,  OH 

0.9681 

0.9780 

Houston.  AL 

Chariottesville  City, 

Delaware,  OH 
Fairfield,  OH 

2190    Dover.  DE 

0.8997 

0.9302 

VA 

Kent.  DE 

Fluvanna,  VA 

Franklin,  OH 

2200    Dubuque,  lA  

0.8112 

0.8665 

Greene,  VA 

Lk:king,  OH 

Dubuque,  lA 

1560    Chattanooga, 

Madison,  OH 

2240    Duluth-Superior. 

TN-GA 

0.8847 

0.9195        PKkaway,  OH 

1880    Corpus  Christi, 

MN-WI 

0.9416 

0.9596 

Catoosa,  GA 

(VIIV^Twl    ....................... 

St.  Louis,  MN 

Dade,  GA 

TX 

0.8881 

0.9219 

Douglas,  Wl 

Walker,  GA 

Nueces,  TX 

2281    Dutchess  Coun- 

Hamilton, TN 

San  Patricio,  TX 

ty,  NY 

1.0589 

1.0400 

Marion,  TN 

1900-  Cumberiand, 

Dutchess,  NY 

1580    Cheyenne,  WY 

0.7678 

0.8345        MD-WV  

0.8671 

0.9070 

2290    Eau  Claire.  Wl  ... 

0.8678 

0.9075 

Laramie,  WY 

Allegany,  MD 

Chippewa.  Wl 

1600    *Chkago,  IL 

1.0760 

1.0514        Mineral,  WV 

Eau  Claire.  Wl 

Cook,  IL 

1920    'Dallas,  TX  

0.9729 

0.9814 

2320    El  Paso.  TX  

0.9464 

0.9630 

DeKalb,  IL 

Collin,  TX 

El  Paso,  TX 

DuPage,  IL 

Dallas,  TX 

2330    Elkhart-Goshen, 

Grundy,  IL 

Denton,  TX 
Ellis,  TX 

IN  

0.8801 

0.9163 

Kane.  IL 

Elchart,  IN 

Kendall,  IL 

Henderson,  TX 

2335    Elmira,  NY  

0.8417 

0.8887 

Lake,  IL 

Hunt,  TX 

Chemung,  NY 

McHenry,  IL 

Kaufman,  TX 

2340    Enid.  OK  

0.7862 

0.8481 

Will,  IL 

Rockwall,  TX 

GarfieM,  OK 

1620    Chk»-Paradtse, 

1960    Danville,  VA 

0.8497 

0.8945 

'2360    Erie,  PA  

0.9159 

0.9416 

CA 

1.0417 

1.0284        DanviMe  City,  VA 
Pittsylvania,  VA 

Erie,  PA 
2400    Eugene-Spring- 

Butte,  CA 

1640    'Cincinnati,  OH- 

1960    Davenport-Mo- 

fieW.  OR  

1.1477 

1.0989 

KY-IN  

0.9568 

0.9702        line-Rock  Island,  lA- 

Lane,  OR 

- 

Deart)om,  IN 

IL 

0.8388 

0.8866 

2440    Evansville-Hen- 

Ohio,  IN 

Scott,  lA 

derson,  IN-KY 

0.8983 

0.9292 

Boone,  KY 

Henry,  IL 

Posey.  IN 

Campbell,  KY 

Rock  Island,  IL 

Vanderburgh.  IN 

Gallatin,  KY 

2000    Dayton-Spring- 

Warrick.  IN 

Grant,  KY 

fieW,  OH  

0.9559 

0.9696 

Henderson.  KY 

Kenton.  KY 

• 

Clart<,  OH 

2520    Fargo-Moortiead. 

Pendleton,  KY 

Greene,  OH 

- 

ND-MN 

0.9045 

0.9336 
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Table  4a.-I-Wage  Index  and  Capital   Table  4a.— Wage  Index  and  Capital    Table  4a.— Wage  Index  and  Capital 
Geogr>«»hic  Adjustment  Factor      Geographic  Adjustment  Factor      Geographic  Adjustment  Factor 
(GAF)   for   Urban  Areas— Contin-    (GAF)   for   Urban  Areas— Contin-   (GAF)   for   Urban  Areas— Contin- 
ued ued  ued 


Urt)an  area  (coristituent 

counties  ir  county 

equivalents) 


Clay.  MN 

Cass,  ND 
2560    Fayetteville,  NC 

CumberlafKl,  NC 
2580    Fayetteville- 

Springdaler  Rogers, 

AR ., 

Benton,  Afi 

Washington.  AR 
2620    Flagstaff,  AZ-UT 

Coconino,  fiZ 

Kane,  UT  . 
2640    Flint,  Ml 

Genesee,  Ml 
2650    Floreilce,  AL 

Colljert,  AU 

Lauderdale,  AL 
2655    FlorerKe,  SC  

Florence,  $C 
2670    Fort  dollins- 

Loveland,  CO  

Larimer,  Cp 
2680    'Ft.  Lauderdale. 

FL  

Broward,  F  L 
2700    Fort  K  yers-Cape 

Coral,  FL 

Lee,  FL 
2710    Fort  P  ierc8-Port 

St.  Lucie,  (L 

Martin,  FL 

St.  Lucie,  RL 
2720    Fort  Sinitti,  AR- 

OK  j. 

Crawford,  Ar 

Sebastian,  jAR 

Sequoyah,  OK 
2750    Fortvyalton 

Beach,  FL 

Okaloosa, 
2760    Fort  Vtayne.  IN 

Adams,  IN 

ARen,  IN 

DeKalb,  IN 

Huntington 

Wells.  IN 

Whitley,  IN 
2800    'Forth  1 

lington,  TX 

Hood,  TX 

Johnson,  Ti(. 

Parker,  TX 

Tarrant,  T> 
2840    Fresm  >,  CA 

Fresno,  Cfi 

Madera,  C  ^ 
2880    Gads(ien,  AL 

Etowah,  AL 
2900    Gainesville,  FL  ... 

Alachua,  FL 
2920    Galve$ton-Texas 

City,  TX 

Galveston. 
2960    Gary, 

Lake.  IN 

Porter.  IN 
2975    Glens  Fate,  NY 


TX 
IN  . 


0.9007 

0.7220 

0.9019 

1.1248 
0.8111 

0.8594 

1.0562 

1.0586 

0.9032 

1.0169 

0.7867 

0.9192 
0.8800 


1.0153 

1.1177 

0.8881 
0.9434 

1.0997 
0.9155 

0.8562 


GAF 


0.9309 

0.8001 

0.9317 

1.0839 
0.8664 

0.9014 

1.0382 

1.0398 

0.9327 

1.0115 

0.8485 

0.9439 
0.9162 


1.0105 

1.0792 

0.9219 
0.9609 

1.0672 
0.9413 

0.8991 


Urt)an  area  (constituent 

Wage 
index 

counties  or  county 

GAF 

equivalents) 

Warren,  NY 

Washington,  NY 

2980    Gokteboro.  NC  ... 

0.8393 

0.8869 

Wayne,  NC 

2985    Grand  Forks, 

' 

ND-MN  

0.9207 

0.9450 

Polk,  MN 

Grand  Forks,  ND 

2995    Grand  Junctkxi, 

CO  

0.8825 

0.9180 

Mesa.  CO 

3000    Grand  Rapids- 

Muskegon-Holtand,  Ml 

1.0119 

1.0081 

Allegan,  Ml 

Kent,  Ml 

Muskegon,  Ml 

Ottawa,  Ml 

3040    Great  Falls,  MI 

0.9015 

0.9315 

Cascade,  MT 

3060    Greeley,  CO  

0.9690 

0.9787 

Weld,  CO 

3080    Green  Bay.  Wl  ... 

0.9366 

0.9561 

Brown.  Wl 

3120    'Greensboro- 

Winston-Salem-High 

Point.  NC 

0.9314 

0.9525 

Alamance,  NC 

Davidson,  NC 

Davie,  NC 

Forsyth,  NC 

Guilford,  NC 

Randolph,  NC 

Stokes,  NC 

Yadkin.  NC 

3150    Greenville.  NC  ... 

0.9078 

0.9359 

Pitt.  NC 

3160    Greenville- 

Spartanburg- Ander- 

son, SC 

0.8927 

0.9252 

Anderson.  SC 

Cherokee,  SC 

Greenville,  SC 

PKkens,  SC 

Spartanburg,  SC 

3180    Hagerstown,  MD 

0.9175 

0.9427 

Washington.  MD 

3200    Hamilton-Middle- 

town,  OH 

0.9490 

0.9648 

Butler,  OH 

3240    Harrisburg-Let>- 

anon-Carlisle,  PA  

1.0158 

1.0108 

Cumberland,  PA 

Dauphin,  PA 

Lebanon,  PA 

Perry,  PA 

3283    'Hartford,  CT  

1.2367 

1.1566 

Hartford,  CT 

Litchfield,  CT 

Middlesex,  CT 

Tolland,  CT 

3285    Hattiesburg,  MS 

0.7252 

0.8025 

Forrest,  MS 

Lamar,  MS 

3290    Hk*ory-Morgan- 

ton-Lenotr,  NC  

0.7953 

0.8648 

Alexander,  NC 

Burke,  NC 

Urban  area  (constituent 

Wage 
index 

counties  or  county 

GAF 

equivalents) 

Caklwelt.  NC 

Catawba.  NC 

3320    Honolulu,  HI 

1.1461 

1.0979 

Honoiuiu,  HI 

3350    Houma.  LA  

0.7853 

0.8475 

LafQ|^rche,  LA 

Terrebonne,  LA 

3360    'Houston.  TX  

1.0000 

1.0000 

Chambers,  TX 

Fort  Bend.  TX 

Harris.  TX 

Liberty.  TX 

Morrtgomery,  TX 

Waller,  TX 

3400    HuntingtorvAsh- 

land.  WV-KY-OH 

0.9174 

0.9427 

Boyd,  KY 

Carter,  KY 

Greenup.  KY 

Lawrence.  OH 

Cabell.  WV 

Wayne.  WV 

3440    Huntsville.  AL  .... 

0.8206 

0.8734 

Limestone,  AL 

Madison,  AL 

3480    'Indianapolis,  IN 

0.9903 

0.9933 

Boone,  IN 

Hamilton.  IN 

Hancock.  IN 

Hendrk*s.  IN 

Johnson,  IN 

Madison.  IN 

Marion.  IN 

Morgan,  IN 

Shelby,  IN 

3500    Iowa  City.  lA 

0.9361 

0.9558 

Johnson.  lA 

3520    Jackson.  Ml  

0.9045 

0.9336 

Jackson,  Ml 

3560    Jackson,  MS 

0.7928 

0.8530 

Hinds.  MS 

Madison,  MS 

Rankin.  MS 

3580    Jackson.  TN  

0.8288 

0.8793 

Chester,  TN 

Madison,  TN 

3600    Jacksonville.  FL 

0.9089 

0.9367 

Clay.  FL 

Duval,  FL 

Nassau.  FL 

St.  Johns.  FL 

3605    Jacksonville,  NC 

0.7055 

0.7875 

Onslow.  NC 

3610    Jamestown,  NY 

0.7670 

0.8339 

Chautaqua.  NY 

3620    Janesville-Betoit. 

Wl  

0.8645 

0.9051 

Rock.  Wl 

3640    Jersey  City.  NJ 

1.1382 

1.0927 

Hudson.  NJ 

3660    Johnson  City- 

Kingsport-Bristol.  TN- 

/ 

VA 

0.8901 

0.9234 

Carter,  TN 

Hawkins.  TN 

Sullivan.  TN 

Unkx)i.  TN 
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Table  4a.— Wage  Index  and  Capital   Table  4a.— Wage  Index  and  Capital   Table  4a.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor      Geographic  Adjustment  Factor      Geographic  Adjustment  Factor 
(GAF)  FOR  Urban  Areas— Contin-   (GAF)  for  Urban  Areas— Contin-   (GAF)  for  Urban  Areas— Contin- 
ued ued  ued 


UrtMUi  area  (constituent 

Wage 
index 

Urban  area  (constituent 

Wage 
index 

UrtMin  area  (constituent 

counties  or  county 
equivalents) 

GAF 

counties  or  county 
equivalents) 

GAF            counties  or  county 
equivalents) 

Wage 
index 

GAF 

Washington.  TN 

1 

4040    Lansing-East 

Jones,  GA 

Bristol  City,  VA 

Lansing,  Ml 

1.0010 

1.0007        Peach.  GA 

Scott,  VA 

Clinton,  Ml 

Twiggs,  GA 

Washington,  VA 

Eaton,  Ml 

4720    Madison,  Wl  

1.0021 

1.0014 

3680    Johnstown,  PA 

0.8398 

0.8873 

Ingham,  Ml 

Dane,  Wl 

Cambria,  PA 

4080    Laredo,  TX 

0.7073 

0.7889     4800    Mansfield,  OH  .... 

0.8524 

0.8964 

Somerset,  PA 

Webb,  TX 

Crawford,  OH 

3700    Jonestwro.  AR  ... 

0.7220 

0.8001 

4100    Las  Cnjces,  NM 

0.8497 

0.8945        Richland.  OH 

Craighead,  AR 

Dona  Ana,  NM 

4840    Mayaguez,  PR  ... 

0.4215 

0.5534 

3710    Joplin,  MO  

0.7659 

0.8331 

4120    *Las  Vegas.  NV- 

Anasco,  PR 

Jasper,  MO 

AZ 

1.0870 

1.0588        Cabo  Rojo,  PR 

Newton,  MO 

Mohave,  AZ 

Hormigueros,  PR 

3720    Kalamazoo- 

Clark,  NV 

Mayaguez,  PR 

Battlecreek,  Ml  

1.0542 

1.0368 

Nye,  NV 

Sabana  Grande,  PR 

Calhoun,  Ml 

4150    Lawrence.  KS  .... 

0.8597 

0.9017        San  Gemian,  PR 

Kalamazoo,  Ml 

Douglas,  KS 

4880    McAllen-Edin- 

Van  Buren,  Ml 

4200    Lawton,  OK 

0.8365 

0.8849        burg-Mission.  TX  

0.8485 

0.8936 

3740    Kankakee,  IL  

0.9115 

0.9385 

Comanche,  OK 

Hkjalgo,  TX 

Kankakee,  IL 

4243    Lewiston-Auburn. 

4890    Medford-Ash- 

3760    -Kansas  City, 

0.9478 

0.9640 

ME  

Androscoggin,  ME 

0.9410 

0.9592        land,  OR  

1.0082 

1  now 

KS-MO 

Jackson,  OR 

Johnson,  KS 

4280    Lexington,  KY  .... 

0.8303 

0.8804    4900    Melboume- 

Leavenworth,  KS 

Bourbon,  KY 

Titusville-Palm  Bay, 

Miami,  KS 

Clark,  KY 

FL  

0.9068 

0.9352 

Wyandotte,  KS 

Fayette,  KY 

Brevard,  FL 

Cass,  MO 

Jessamine,  KY 

4920    'Memphis.  TN- 

Clay,  MO 

Madison.  KY 

•       AR-MS  

0.8166 

0.8705 

Clinton,  MO 

Scott.  KY 

Crittenden.  AR 

Jackson,  MO 

Woodford.  KY 

DeSoto.  MS 

Lafayette,  MO 

4320    Lima.  OH  

0.8732 

0.9113        Fayette,  TN 
Shelby,  TN 

Platte,  MO 

Allen,  OH 

Ray,  MO 

Auglaize,  OH 

Tipton,  TN 

3800    Kenosha,  Wl 

0.9145 

0.9406 

4360    Lincoln,  NE  

0.9161 

0.9418    4940    Merced,  CA  

1.0660 

1.0447 

Kenosha,  Wl 

Lancaster,  NE 

Merced,  CA 

3810    Killeen-Temple, 

4400    Little  Rock-North 

5000    'Miami,  FL  

0.9938 

0.9958 

TX 

1.0392 

1.0267 

Little  Rock  AR 

0  8597 

0.9017        Dade.  FL 

5015    -Middlesex-Som- 

Bell,  TX 

* 

Faulkner.  AR 

V>0^/9f 

Coryell,  TX 

Lonoke,  AR 

erset-Hunterdon,  Ki 

1.0688 

1.0466 

3840    Knoxville.  TN  

0.8502 

0.8948 

Pulaski.  AR 

Hunterdon.  NJ 

Anderson,  TN 

Saline,  AR 

Middlesex,  NJ 

Btount,  TN 

4420    Longview-Mar- 

Somerset,  NJ 

Knox,  TN 

i^ 

shall,  TX  

0.8645 

0.9051     5080    -Milwaukee- 

Loudon,  TN 

Gregg,  TX 

Waukesha,  Wl- 

0.9645 

0.9756 

Sevier,  TN 

Harrison,  TX 

Milwaukee,  Wl 

Union,  TN 

Upshur,  TX 

Ozaukee,  Wl 

3850    Kokomo,  IN 

0.8590 

0.9012 

4480    *Los  Angeles- 

Washington,  Wl 

Howard,  IN 

Long  Beach,  CA  

1.238? 

1.1576        Waukesha.  Wl 

Tipton,  IN 

Los  Angeles,  CA 

5120    *Minneapolis-St. 

3870    Lacrosse,  Wl- 

4520    Louisville,  KY-IN 

0.9447 

0.9618        Paul.  MN-WI  

1.0777 

1.0526 

MN „. 

0.8618 

0.9032 

Qark.  IN 

Anoka.  MN 

Houston,  MN 

Ftoyd.  IN     ' 

Carver,  MN 

U  Crosse,  Wl 

Harrison,  IN 

Chisago,  MN 

3880    Lafayette,  LA  

0.8165 

0.8704 

Scott,  IN 

Dakota,  MN 

Acadia,  LA 

Bullitt,  KY 

Hennepin.  MN 

Lafayette,  LA 

Jefferson,  KY 

Isanti,  MN 

St.  Landry,  LA 

OkJham,  KY 

Ramsey,  MN 

St.  Martin,  LA 

4600    Lubbock,  TX  

0.8510 

0.8954        Scott,  MN 

3920    Lafayette,  IN 

0.8804 

0.9165 

Lubbock,  TX 

Sherburne,  MN 

ainton,  IN 

4640    Lynchburg,  VA  ... 

0.8052 

0.8621         Washington,  MN 

Tippecanoe,  IN 

Amherst,  VA 

Wright,  MN 

3960    Lake  Charles,  LA 

0.8034 

0.8608 

Bedford,  VA 

Pierce,  Wl 

Cataasieu,  LA 

Bedford  City,  VA 

St.  Croix.  Wl 

3980    Ukeland-Winter 

Campbell,  VA 

5160    Mobile.  AL  

0.7981 

0.8569 

Haven,  FL 

0.8668 

0.9067 

Lynchburg  City,  VA 

BakJwin,  AL 

Polk,  FL 

4680    Macon,  GA  

0.8824 

0.9179        Mobile,  AL 

4000    Lancaster,  PA  .... 

0.9583 

0.9713 

Bibb,  GA 

5170    Modesto,  CA 

1.0112 

1.0077 

Lancaster,  PA 

Houston,  GA 

Stanislaus,  CA             1 
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Table  4a.— Wage  Index  and  Capital   Table  4a.— Wage  Index  and  Capital   Table  4a.— Wage  Index  and  Capital 
Geograpwig  Adjustment  Factor      Geographic  Adjustment  Factor      Geographic  Adjustment  Factor 
(GAF)   FOR  Urban  Areas— Contin-   (GAF)   for  Urban  Areas— Contin-   (GAF)   for  Urban  Areas— Contin- 
ued        j  ued  ued 


Ufban  area  (oinstrtuent 

counties  or  county 

equivaleilts) 


LA 


"^L  ._. 


■5190    'MonrTKUth- 

Ocean,  NJ  

Monmouth,  ffJ 

Ocean,  NJ 
5200    MonroeJ  I 

Ouachita,  LA 
5240    Montgomery,  AL 

Autauga,  AL 

Ehnore,  AL 

Montgomery,;  AL 
5280    Munde,  IN  

Delaware,  IN: 
5330    Myrtle  B|each, 

SC 

Horry,  SC 
5345    Naples, 

Collier,  PL 
5360    'Nashville,  TN 

Cheatham.  TN 

Davidson,  T^ 

Dickson,  TN 

Robertson,  TfJ 

Rutherford,  Tfi 

Sumner,  TN 

Williamson,  1]N 

Wilson,  TN 
5380    'NassaU-Suffolk, 

NY 

Nassau,  NY 

Suffolk.  NY 
5483    'NewHaven- 

Bridgeport-Sttimford- 

Watertxjry- 

Danbury,  CT 

FairfieW,  CT 

New  Haven,  CT 
5523    New  Loil 

Norwich,  CT 

New  London  J  CT 
5660    'NewOileans. 

LA 

Jefferson.  LA 

Orleans,  LA 

Plaquemines,  LA 

St.  Bernard,  lA 

St.  Charles.  I A 

St.  James,  U  \ 

St.  John  The 

LA 

St.  Tamman^  LA 
5600    'NewY^rk.  NY 

Bronx,  NY 

Kings,  NY 

New  York,  N" ' 

Putnam,  NY 

Queens.  NY 

RichmoTKJ,  NV 

Rockland,  N> 

Westchester, 
5640    'Newark  NJ 

Essex,  NJ 

Morris,  NJ 

Sussex,  NJ 

Unnn.  NJ 

Warren,  NJ 
5660    Newburdh,  NY- 
PA  ... 


Lortdon- 

^T  

onJCT 
Oiieans. 


Baptist, 


NY 


Wage 
index 


1.0996 

0.8211 
0.7876 

0.9714 

0.7790 
1.0199 
0.9081 


1.3547 

1.2750 

1.2317 
0.9294 


1.4154 


1.1036 


1.0803 


1.0672 

0.8737 
0.8492 

0.9803 

0.8428 
1.0136 
0.9361 


1.2311 

1.1810 

1.1534 
0.9511 


12686 


1.0698 


1.0543 


Urban  area  (constituent 

counties  or  county 

equivalents) 

Orange,  NY 

Pke,  PA 
5720    'Norfolk-Virginia 

Beach-Newport  News, 

VA-NC 

Currituck,  NC 

Chesapeake  City,  VA 

Gtoucester,  VA 

Hampton  City.  VA 

isle  of  Wight,  VA 

James  City,  VA 

Mathews,  VA 

Newport  News  City, 

VA 

Norfolk  City,  VA 

Poquoson  City,  VA 

Portsmouth  City,  VA 

Suffolk  City,  VA 

Virginia  Beach  City, 

VA 

Williamsburg  City,  VA 

York,  VA 
5775    'Oakland,  CA 

Alameda,  CA 

Contra  Costa,  CA 
5790    Ocala,  FL 

Marion,  FL 
5800    Odessa-MkJIand, 

TX 

Ector.  TX 

MkJiand,  TX 
5880    'Oklahoma  City. 

OK  

Canadian,  OK 

Cleveland,  OK 

Logan,  OK 

McClain,  OK 

Oklahoma,  OK 

Pottawatomie,  OK 
5910    Olympia,  WA  

Thurston,  WA 
5920    Omaha.  NE-IA 

Pottawattamie,  lA 

Cass,  NE 

Douglas,  NE 

Sarpy,  NE 

Washington,  NE 
5945    'Orange  County, 

CA 

Orange,  CA 
5960    'Orlando,  FL 

Lake,  FL 

Orange,  FL 

Osceola,  FL 

Seminole,  FL 
5990    Owensboro,  KY 

Daviess,  KY 
6015    Panama  City,  FL 

Bay,  FL 
6020    Parkersburg- 

Marietta,  WV-OH  

Washington,  OH 

Wood,  WV 
6080    Pensacola,  FL  ... 

Escambia,  FL 

Santa  Rosa,  FL 
6120    Peoria-Pekin,  IL 


Wage 
index 


0.8348 


1.5069 
0.9105 
0.8566 

0.8371 


1.0689 
0.9480 


1.1902 
0.9470 

0.7575 
0.8061 

0.7877 

0.8202 

0.8905 


GAF 


0.8837 


1.3242 
0.9378 
0.8994 

0.8854 


1.0467 
0.9641 


1.1266 
0.9634 

0.8268 
0.8628 

0.8492 

0.8731 

0.9237 


UrtMui  area  (constituerrt 

Wage 
index 

counties  or  county 

GAF 

equivalents) 

Peoria,  IL 

Tazewell,  IL 

Woodford,  IL 

6160    'Philadelphia. 

PA-fiJ 

1.1237 

1.0831 

Burlington.  NJ 

Camden,  NJ 

GkMJcester.  NJ 

Salem.  NJ 

Bucks,  PA 

Chester.  PA 

Delaware,  PA 

, 

Montgomery,  PA 

Philadelphia,  PA 

6200    'Phoenix-Mesa, 

AZ 

0.9810 

0.9870 

Maricopa,  AZ 

Pinal,  AZ 

6240    Pine  Bluff,  AR  .... 

0.7886 

0.8499 

Jefferson,  AR 

6280    'Pittsburgh.  PA 

0.9701 

0.9794 

Allegheny,  PA 

Beaver,  PA 

Butter,  PA 

Fayette,  PA 

* 

Washington,  PA 

Westmoreland,  PA 

6323    Pittsfield.  MA  

1.0552 

1.0375 

Berkshire,  MA 

6340    Pocatello,  ID  

0.8784 

0.9150 

Bannock,  ID 

6360    Ponce.  PR  

0.4685 

0.5950 

Guayanilla.  PR 

Juana  Diaz.  PR 

Penuelas,  PR 

Ponce,  PR 

Vfllalba,  PR 

Yauco.  PR 

6403    Portland,  ME 

0.9619 

0.9738 

Cumberland,  ME 

Sagadahoc,  ME 

■- 

Yori<,  ME 

6440    'Portland-Van- 

couver, OR-WA  

1.1235 

1.0830 

Clackamas,  OR 

Columbia,  OR 

- 

Multnomah,  OR 

Washington,  OR 

Yamhill.  OR 

Clark.  WA 

6483    ProvkJence-War- 

wk*-Pawtucket.  Rl  .... 

1.1092 

t.0736 

Bristol.  Rl 

Kent,  Rl 

Newport,  Rl 

Providence,  Rl 

Washington,  Rl 

6520    Provo-Orem",  UT 

1.0116 

1.0079 

Utah,  UT 

6560    Puebto.CO 

0.8284 

0.8790 

Puebto,  CO 

6580    Punta  Gorda,  FL 

0.8353 

0.8841 

Chariotte,  FL 

' 

6600    Racine,  Wl 

0.8835 

0.9187 

Racine,  Wl 

6640    Raleigh-Durham- 

Chapel  HiU,  NC 

0.9728 

0.9813 
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Table  4a.— Wage  Index  and  Capital   Table  4a.— Wage  Index  and  Capital   Table  4a.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor      Geographic  Adjustment  Factor      Geographic  Adjustment  Factor 
(GAF)  FOR  Urban  Areas— Contin-   (GAF)   for  Urban  Areas— Contin-   (GAF)  for  Urban  Areas— Contin- 
ued ued  ued 


Urt>aii  area  (consMuent 

counties  or  county 

equivalents) 


Chatham,  NC 

Durham,  NC 

Franklin.  NC 

Johnston,  NC 

Orange,  NC 

Wake.  NC 
6660    Rapid  City,  SD  .. 

Pennington,  SD 
6680    Reading,  PA  

Berks,  PA 
6690    Redding,  CA 

Shasta,  CA 
6720    Reno,  NV 

Washoe,  NV 
6740    Richland- 

KennewKk-Pasco, 

WA 

Benton,  WA 

Franklin,  WA 
6760    Richmond-Pe- 
tersburg, VA  

Charles  City  County, 

VA 

Chesterfiekj,  VA 

Colonial  Heights  City, 

VA 

Dinwiddle,  VA 

Goochland,  VA 

Hanover,  VA 

Henrico,  VA 

Hopewell  City,  VA 

New  Kent,  VA 

Petersburg  City,  VA 

Powhatan,  VA 

Prince  George,  VA 

Richmond  City,  VA 
6780    *RiverskJe-San 

Bernardino,  CA 

Riverside,  CA 

San  Bernardino,  CA 
6800    Roanoke,  VA  

Botetourt,  VA 

Roanoke.  VA 

Roanoke  City,  VA 

Salem  City,  VA 
6820    Rochester,  MN 

amsted.  MN 
6840    'Rochester,  NY 

Genesee,  NY 

Livingston,  NY 

Monroe,  NY 

Ontario,  NY 

Orleans,  NY 

Wayne,  NY 
6880    Rockford,  IL  

Boone,  IL 

Ogle,  IL 

Winnebago,  IL 
6895    Rocky  Mount, 

NC  

Edgecombe,  NC 

Nash,  NC 
6920    'Sacramento,  CA 

El  Dorado.  CA 

Placer.  CA 
Sacramento,  CA 


0.8458 
0.9445 
1.1605 
1.1018 

0.9970 

0.9194 


1.1234 
0.8702 

1.0428 
0.9649 


0.8994 

0.8955 
1.2351 


1.0829 
0.9092 

1.0291 
0.9758 


0.9300 


0.9272 


1.1556 


0.8916 
0.9617 
1.1073 
1.0686 

0.9979 

0.9441 


Urban  area  (constituent 

Wage 
index 

Urban  area  (constituent 

Wage 
index 

counties  or  county 
equivalents) 

GAF 

counties  or  county 

equivalents) 

GAF 

6960    Saginaw-Bay 

Junoos.  PR 

City-MWIand,  Ml  

0.9667 

0.9771 

Los  Piedras.  PR 

Bay.  Ml 

Loiza,  PR 

Midland,  Ml 

« 

Luguilk).  PR 

Saginaw,  Ml 

Manati,  PR 

6980    SL  Ctoud,  MN  .... 

0.9457 

0.9625 

Mofovis,  PR 

Benton,  MN 

Naguabo.  PR 

Steams,  MN 

Naranjito,  PR 

7000    St  Joseph,  MO 

0.8551 

0.8983 

Rto  Grande,  PR 

Andrews.  MO 

San  Jutm.  PR 

Buchanan,  MO 

,     Toa  Alta,  PR 

7040    'St.  Lotiis.  MO- 

Toa Baja,  PR 

IL 

0.9022 

0.9319 

Trujilto  Alto.  PR 

CHnton,  IL 

Vega  Atta,  PR 

Jersey,  IL 

Vega  Baja.  PR 

Madison,  IL 

Yabucoa.  PR 

Monroe,  IL 

7460    San  Luis  Obispo- 

St.  Clair.  IL 

Atascadero-Paso 

FrankKn,  MO 

RoWes.  CA  

1.1561 

1.1044 

Jefferson,  MO 

San  Luis  Obispo.  CA 

Lincoln,  MO 

7480    Santa  Bartwra- 

St.  Charles.  MO 

Santa  Maria-Lompoc, 

St.  Louis,  MO 

CA 

1.1242 

1.0835 

St.  Louis  City,  MO 

Santa  Bartiara,  CA 

Wan-en,  MO 

7485    Santa  Cmz- 

7080    Salem.  OR 

09728 

0.9813 

Watsonville,  CA 

1.3520 

1.2294 

Marion,  OR 

Santa  Cruz,  CA 

Polk,  OR 

7490    Santa  Fe,  NM  .... 

1.0823 

1.0557 

7120    Salinas,  CA 

1.3803 

1.2470 

Los  Alamos,  NM 

Monterey,  CA 

Santa  Fe.  NM 

7160    'Salt  Lake  City- 

7500    Santa  Rosa,  CA 

1.2487 

1.1643 

Ogden,  UT 

0.9677 

0.9778 

Sonoma,  CA 

Davis,  UT 

7510    Sar^sota-Bra- 

Salt  Lake,  UT 

denton,  FL  

0.9789 

0.9855 

Weber,  UT 

Manatee,  FL 

7200    SanAngeto,TX 

0.7577 

0.8270 

Sarasota,  FL 

Tom  Green,  TX 

7520    Savannah,  GA  ... 

0.9649 

0.9758 

7240    'San  Antonk).  TX 

0.8390 

0.8867 

Bryan,  GA 

Bexar,  TX 

Chatham,  GA 

Comal,  TX 

Effingham.  GA 

Guadalupe,  TX 

7560    Scranton— 

Wilson,  TX 

Wilkes-Ban-e— Hazle- 

7320    'San  Diego,  CA 

1.2154 

1.1429 

ton.  PA 

0.8752 

0.9128 

San  Diego,  CA 

Columbia.  PA 

7360    *San  Francisco, 

Lackawanna,  PA 

CA 

1.4211 

1.2/21 

Luzeme,  PA 

Marin,  CA 

Wyoming,  PA 

San  Francisco,  CA 

7600    *Seattle-Belle- 

San  Mateo.  CA 

vue-Everett,  WA  

1.1384 

1.0928 

7400    *San  Jose,  CA  ... 

1.4455 

1.2870 

Island,  WA 

Santa  Clara,  CA 

King.  WA 

7440    *San  Juan-Baya- 

Snohomish.  WA 

mon,  PR  

0.4506 

0.5793 

7610    Sharon.  PA 

088R5 

0.9222 

Aguas  Buenas,  PR 

Mercer,  PA 

Barceloneta,  PR 

7620    Sheboygan.  Wl 

0.7764 

0.8409 

Bayamon.  PR 

Sheboygan.  Wl 

Canovanas,  PR 

7640    Sherman- 

Carolina,  PR 

Dentson,  TX 

0.8631 

0.9041 

Catano.  PR 

Grayson,  TX 

Ceiba,  PR 

7680    Shreveport-Ros- 

Comerio,  PR 

sier  City.  LA 

0.9359 

0.95.56 

Corozal,  PR 

Bossier.  LA 

Dorado.  PR 

Caddo.  LA 

Fajardo.  PR 

Webster.  LA 

Florida.  PR 

7720    Sk)ux  City.  lA- 

Guaynabo,  PR 

NE 

0.8313 

0.8812 

Humacao,  PR 

Woodbury,  lA 
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Table  4a.*-Wage  Index  and  Capital  Table  4a.— Wage  Index  and  Capital  Table  4a.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor  Geographic  Adjustment  Factor  Geographic  Adjustment  Factor 
(GAF)  ifoR  Urban  Areas— Corrtin-  (GAF)  for  Urban  Areas— Contin-  (GAF)  for  Urban  Areas— Contin- 
ued      i  ued  ued 


Urt)an  area  {constituent 

counties  or  county 

equivalents) 


Dakota,  NE 
7760    Sioux  Fans.  SD 

Lincotn,  SO 

Minnetahf^SD 
7800    South  Bend,  IN 

SL  Joseph.  IN 
7840    SptMne.  WA  ... 

Spokane,  WA 
7880    SpnngTield,  IL  ... 

Menard,  IL 

Sangamon,  IL 
7920    Springfield.  MO 

Ctmstian.  MO 

Greene,  MO 

Webster,  MO 
8003    Springfield.  MA 

Hampden.  MA 

Hampshire,  MA 
8050    State  College, 

PA - 

Centre,  PA 
8080    Steubenvilie- 

Weirton,  OH-WV  . 

Jefferson,  OH 

Brooke.  WV 

Hancock.  WV 
8120    Stocktpn-Lodi, 

CA 4 

San  Joaqufi.  CA 
8140    Sumtet,  SC 

Sumter.  SG 
8160    Syracuse,  NY  ... 

Cayuga,  NY 

Madison.  MY 

Onondaga,  NY 

Oswego,  NV 
8200    Taconia.  WA 

Pierce,  WA 
8240    Tallahassee.  FL 

Gadsden,  FL 

Leon,  FL 
8280    'Tamda-St.  Pe- 
tersburg-Clearwater, 

FL  1 

Hernando,  FL 

Hillsborough,  FL 

Pasco.  FL 

Pinellas,  FL 
8320    Terre  ^aute,  IN 

Clay,  IN 

Vermillion,  JN 

Vigo.  IN 
8360    TexarHana,  AR- 

Texarkana,  TX 

MUler,  AR 

Bowie,  TX 
8400    Tol€ 

Fulton.  OH  I 

Lucas,  OH 
-    Wood.  OH  j 
8440    To 

Shawnee,  ((S 
8480    Trenton.  NJ 

Mercer,  NJ 
8520    Tucsof),  AZ 

Pima.  AZ 
8560    Tulsa. 


Wage 

index 


0.8620 

0J934 
1.0S24 
0.8671 

0.7842 

1.0586 

0.9538 
0.8266 

1.1391 
0.7699 
0.9396 

1.0866 
0.8313 

0.9302 

0.8591 

0.8509 
1.0361 

1.0086 
1.0549 
0.9075 
0.8095 


GAF 


0.9033 

0.9955 
1.0356 
0.9070 

0.8466 

1.0398 

0.9681 
0.8777 

1.0933 
0.8360 
0.9582 

1.0585 
0.8812 

0.9517 

0.9012 

0.8953 
1.0246 

1.0059 
1.0373 
0.9357 
0.8653 


UrtMn  area  (constituent 
counties  or  county 

Wage 
mdex 

GAF 

equivatonts) 

Creek,  OK 

Osage,  OK 

Rogers.  OK 

Tulsa.  OK 

Wagoner,  OK 

8600    Tuscakwsa.  AL 

0.7784 

0.8424 

Tuscakx>sa,  AL 

8640    Tyler.  TX 

0.9996 

0.9997 

Smith,  TX 

8680    UtKa-Rome,  NY 

0.8413 

0.8884 

Herkimer,  NY 

Onekta,  NY 

8720    Vaile^o^'airfieW- 

^4apa.  CA 

1.3452 

1.2252 

Napa.  CA 

Solano.  CA 

8735    Ventura.  CA 

1.1052 

1.0709 

Ventura,  CA 

8750    Vk:tona,TX 

0.8393 

0.8869 

Vctoria,TX 

8760    Vineland^^ittvine- 

Brkjgeton.  NJ 

0.9993 

0.9995 

Cumberland.  NJ 

8780    VisaUa-Tulare- 

Porterville,  CA  

1.0151 

1.0103 

Tulare,  CA 

8800    Waco.  TX 

0.7772 

0.8415 

McLennan,  TX 

8840    'Washington, 

DC-^D-VA-WV  

1.0823 

1.0557 

District  of  Columbia, 

DC 

Calvert,  MD- 

Charles.  MD 

Frederick,  MD 

Montgomery,  MD 

Prince  Georges,  MD 

' 

Alexandria  City,  VA 

' 

Ariington,  VA 

C\atke.  VA 

Culpepper,  VA 

Fairfax,  VA 

Fairfax  City.  VA 

Falls  Church  City,  VA 

Fauquier.  VA 

Fredericksburg  City. 

VA 

King  George,  VA 

Loudoun,  VA 

Manassas  City,  VA 

Manassas  Pari<  City, 

VA 

Prince  William.  VA 

Spotsylvania,  VA 

Stafford,  VA 

Warren.  VA 

Berkeley.  WV 

Jefferson,  WV 

8920    Waterioo-Cedar 

Falls,  lA  

0.8705 

0.9094 

Black  Hawk,  lA 

8940    Wausau,  Wl 

1.0323 

1.0220 

Marathon,  Wl 

^ 

8960    West  Palm 

Beach-Boca  Raton, 

FL  

1.0002 

1.0001 

Palm  Beach,  FL 

Urban  area  (constituent 
counties  or  county 

Wage 
index 

GAF 

equivalents) 

9000    Wheeling.  OH- 

WV  

0.7563 

0.8259 

Belmont,  OH 

Marshall.  WV 

Ohk),  WV 

9040    Wichita,  KS 

0.9369 

0.9563 

Butler,  KS 

Harvey,  KS 

SedgwKk,KS 

9080    Wk:hita  FaHs,  TX 

0.8041 

0.8613 

Archer,  TX 

Wichita,  TX 

9140    Williamsport.  PA 

0.8467 

0.8923 

Lycoming,  PA 

9160    Wilmington-New- 

aik,  DE-MD 

1.1315 

1.0883 

Newcastle,  DE 

Cecil,  MD 

9200    Wilmington,  NC 

0.9046 

0.9336 

New  Hanover,  NC 

Bmnswk*.  NC 

9260    Yakima.  WA 

1.0026 

1.0018 

Yakima.  WA 

9270    Yoto.  CA 

1.1444 

1.0968 

Yoto,  CA 

9280    Yorit.  PA  

0.9104 

0.9377 

York,  PA 

9320    Youngstown- 

Wan^en,  OH  

0.9742 

0.9823 

Columbiana,  OH 

Mahoning,  OH 

Tmmbull,  OH 

9340    Yuba  City,  CA  .... 

1.0414 

1.0282 

Sutter,  CA 

Yuba,  CA 

9360    Yuma,  AZ  

0.9497 

0.9653 

Yuma,  AZ 

'Large  Urt>an  Area 

Table  4b.— Wage  Index  and 
Geographic  Adjustment 
(GAF)  for  Rural  Areas 


Capital 
Factor 


Nonurt)an  area 

Wage 
index 

GAF 

Alabama 

0.7150 

0.7947 

Alaska  

1.2444 

1.1615 

Arizona 

0.7928 

0.8530 

Aritansas  „ 

0.6954 

0.7798 

California 

1.0002 

1.0001 

Cotorado 

0.8092 

0.8650 

ConnectknJt  

12759 

1.1816 

Delaware 

0.9447 

0.9618 

Florida  

0.8668 

0.9067 

Georgia 

0.7653 

0.8326 

Hawaii  ,. 

1.0245 

1.0167 

Idaho 

0.8277 

0.8785 

Illinois  

0.7553 

0.8252 

Indiana 

0.8124 

0.8674 

Iowa 

0.7366 

0.8111 

Kansas  ' 

0.7107 

0.7915 

Kentucky  

0.7753 

0.8401 

Louisiana 

0.7253 

0.8026 

Maine  

0.8317 

0.8814 
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Table  4b.— Wage  Index  and  Capital  Table  4c.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor  Geographic  Adjustment  Factor 
(GAF)  FOR  Rural  Areas— Contin-  (GAF)  for  Hospitals  that  are 
ued  Reclassified— Continued 


Table  4c.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  FOR  Hospitals  that  are 
Reclassified— Continued 


Nonurban  area 


Maryland  

Massachusetts  .. 

Michigan 

Minnesota 

Mississippi 

Missouri 

Montana 

Nebraska 

Nevada  

New  Hampshire 

New  Jersey  ^  

New  Mexico  ...... 

New  Yo(i<  

North  Carolina  ... 

North  Dakota 

Ohk) 

Oklahoma 

Oregon 

Pennsylvania 

Puerto  Rico  

Rhode  Island  ^  ... 
South  Carolina  .. 
South  Dakota  .... 

Tennessee  

Texas  

Utah 

Vermont 

Virginia  

Washington 

West  Virginia 

Wisconsin 

Wyoming  


Wage 
index 


0.8427 
1.0770 
0.8836 
0.8144 
0.6793 
0.7261 
0.8128 
0.7214 
0.8775 
0.9751 

OJBOOO 
0.8558 
0.7953 
0.7358 
0.8332 
0.6942 
0.9664 
0.8459 
0.4026 


GAF 


0.8894 
1.0521 
0.9187 
0.8688 
0.7674 
0.8032 
0.8677 
0.7996 
0.9144 
0.9829 

a8583 
0.8989 
0.8548 
0.8105 
0.8825 
0.7788 
0.9769 
0.8917 
0.5363 


0.7668 

0.8337 

0.7063 

0.7881 

0.7341 

0.8092 

0.7462 

0.8183 

0.8848 

0.9196 

0.8921 

0.9248 

0.7729 

0.8383 

0.9933 

0.9954 

0.7923 

0.8526 

0.8430 

0.8896 

0.8177 

0.8713 

^  All  counties  within  the  State  are  classified 
as  urt>an. 

Table  4c.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  FOR  Hospitals  that  are 
Reclassified 


Area  reclassified  to 

Wage 
index 

GAF 

Abilene,  TX  

0.8147 

0.8691 

Albuquerque,  NM 

0.9350 

0.9550 

Alexandria,  LA 

0.8194 

0.8725 

Allentown-Bethlehem- 

Easton,  PA  

0.9992 

0.9995 

Amarillo.  TX  

0.8730 

0.9112 

Anchorage,  AK 

1.3255 

1.2128 

AsheviMe,  NC  

0.9344 

0.9546 

Atlanta.  GA 

1.0033 

1.0023 

Bangor.  ME 

0.9391 

0.9579 

Baton  Rouge,  LA  

0.8433 

0.8898 

Benton  Hartx)r,  Ml  

0.8550 

0.8983 

Benton  Hartwr,  Ml 

(Rural  Mk:higan 

Hosp.)  

0.8836 

0.9187 

Billings,  MT  

0.9086 

0.9365 

Binningham,  AL  

0.9036 

0.9329 

Bismarck,  ND  ....„ 

0.8074 

0.8637 

Boise  City.  ID 

0.9383 

0.9573 

Boston-Worcester-Law- 

rence-Lowell-Brock- 

ton, MA-NH  

1.1613 

1.1078 

Caguas,  PR 

0.4589 

0.5866 

Area  reclassified  to 

Wage 
index 

GAF 

Champalgn-Urt)ana,  IL 

0.8978 

0.9288 

Charleston-North 

Charleston,  SC  

0.8963 

0.9278 

Chariotte-Gastonia-Rock 

Hill,  NC-SC  

0.9620 

0.9738 

Charlottesville,  VA 

0.8990 

0.9297 

Chattanooga,  TN-GA  ... 

0.8847 

0.9195 

Chteago,  IL 

1.0658 

1.0446 

Cincinnati,  OH-KY-IN 

0.9568 

0.9702 

Cleveland-Lorain-Elyria, 

OH  

0.9886 

0.9922 

Columt>ta,  MO 

0.8904 
0.9681 
0.9729 

0.9236 

Columbus,  OH  

0.9780 

Dallas,  TX  

0.9814 

Davenport-Moline-Rock 

Island.  lA-IL  

0.8388 
1.0166 

0.8866 

Denver,  CO 

1.0113 

Des  Moines,  lA  

0.8714 
0.9416 

0.9100 

Duluth-Superior,  MN-WI 

0.9596 

Dutchess  County.  NY  ... 

1.0291 

1.0198 

Elkhart-Goshen,  IN  

0.8801 

0.9163 

Eugene-SpringfiekJ.  OR 

1.1477 

1.0989 

Fargo-Moorhead,  ND- 

MN  

0.8879 

0.9218 

Fayetteville,  NC 

0.8640 

0.9047 

Flagstaff,  AR-UT  

0.8828 

0.9182 

Rint,  Ml  

1.1248 
0.8111 

1.0839 

Fkjrence,  AL ,. 

0.8664 

Florence,  SC 

0.8594 
1.0686 

0.9014 

Fort  Lauderdale,  FL  

1.0398 

Fort  Pierce-Port  St. 

Lucie,  FL 

1.0027 

1.0018 

Fort  Smith,  AR-OK 

0.7867 

0.8485 

Fort  Walton  Beach,  FL 

0.8980 

0.9290 

Fort  Worth-Arlington,  TX 

1.0153 

1.0106 

Gadsden,  AL 

0.8881 

0.9219 

Gary,  IN 

0.9155 

0.9413 

Grand  Forks,  ND-MN  ... 

0.9207 

0.9450 

Grand  Junction,  CO  

0.8825 

0.9180 

Grand  Rapids-Muske- 

gon-Holland,  Ml  „ 

1.0119 

1.0081 

Great  Falls,  MT 

0.9015 

0.9315 

Greeley,  CO 

0.9388 

0.9577 

Green  Bay,  Wl  

0.9366 

0.9561 

Greensboro-Winston- 

Salem-High  Point,  NC 

0.9314 

0.9525 

Greenville-Spartanburg- 

Anderson,  SC 

0.8927 

0.9252 

Hartford  CT  

1.2191 
1.1461 

1.1453 

Honolulu.  HI  „. 

1.0979 

Houston,  TX  

1.0000 

1.0000 

Huntington-Ashland, 

WV-KY-OH  

0.9174 

0.9427 

Huntsville,  AL 

0.8081 

0.8642 

Indianapolis,  IN  

0.9796 

0.9860 

Jackson,  MS  

0.7928 

0.8530 

Jacksonville,  FL  

0.9089 

0.9367 

Johnson  City-Kingsport- 

Bristol,  TN-VA 

0.8901 

0.9234 

Joplin,  MO 

0.7659 

0.8331 

Kalamazoo-Batttecreek, 

Ml 

1.0542 

1.0368 

Kansas  City.  KS-MO  .... 

0.9478 

0.9640 

Knoxville,  TN 

0.8502 

0.8948 

Ufayette,  LA 

0.8165 

0.8704 

Lansing-East  Lansing, 

Ml 

1.0010 

1.0007 

Area  reclassified  to 


Las  Vegas,  NV-AZ  

Lexington,  KY 

Lima,  OH 

Lincoln,  NE 

Little  Rock-North  Little 

Rock,  AR  

Longview-Marshall,  TX 
Los  Angeles-Long 

Beach,  CA  

Louisville,  KY-IN 

Macon,  GA 

Madison,  Wl  

Mansfield,  OH  

Medford-Ashland,  OR  ... 
Memphis,  TN-AR-MS 
MkJdlesex-Somerset- 

Hunterdon,  NJ  

Milwaukee-Waukesha, 

Wl  

Minneapolts-St.  Paul. 

MN-WI 

Modesto,  CA  _ 

Monmouth-Ocean,  NJ  ... 

Montgomery,  AL 

Nashville,  TN 

New  Haven-Bridgeport- 

Stamford-Watertjury- 

Danbury,  CT 

New  Londo(vNorwk:h, 

CT 

New  Orleans,  LA 

New  York,  NY  

Newark.  NJ  

Oakland,  CA 

Odessa-Midland,  TX  

Oklahoma  City,  OK 

Omaha,  NE-IA 

Orange  County,  CA  

Peoria-Pekin,  IL  

Philadelphia,  PA-NJ  

Pittsburgh,  PA 

Portland,  ME  

Portland-Vancouver, 

OR-WA  

Provo-Orem,  UT 

Raleigh-Durtiam-Chapel 

Hill,  NC  

Rapkl  City,  SD  .. 

Roanoke,  VA 

Rochester,  MN 

Rockford,  IL 

Sacramento,  CA 

Saginaw-Bay  City-Mkl- 

land,  Ml 

St.  Ckxjd,  MN  

St.  Louis.  MO-IL 

Salt  Lake  City-Ogden, 

UT 

San  Diego,  CA 

San  Francisco,  CA 

San  Jose,  CA 

Santa  Rosa,  CA 

Sarasota-Bradenton,  FL 
SeatUe-BeUevue-Everett. 

WA 

Sharon,  PA 

Sherman-Deruson,  TX 


Wage 
index 


1.0870 
0.8303 
0.8732 
0.9030 

0.8597 
0.8504 

1.2382 
0.9447 
0.8468 
1.0021 
0.8524 
1.0082 
0.8166 

1.0688 

0.9645 

1.0777 
1.0112 
1.0764 
0.7876 
0.9081 


12750 

1.2317 
0.9294 
1.4010 
1.1036 
1.5069 
0.8566 
0.8371 
0.9480 
1.1902 
0.8905 
1.1237 
0.9539 
0.9619 

1.1235 
1.0116 

0.9602 
0.8458 
0.8702 
1.0428 
0.8994 
12351 

0.9667 
0.9457 
0.9022 

0.9677 
12154 
1.4211 
1.4455 
12363 
0.9789 

1.1384 
0.8885 
0.8631 


GAF 


1.0588 
0.8804 
0.9113 
0.9325 

0.9017 
0.8950 

1.1576 
0.9618 
0.8924 
1.0014 
08964 
1.0056 
0.8705 

1.0466 

0.9756 

1.0526 
1.0077 
1.0517 
0.8492 
0.9361 


1.1810 

1.1534 
0.9511 
1.2597 
1.0698 
1.3242 
0.8994 
0.8854 
0.9641 
1.1266 
0.9237 
1.0831 
0.9682 
0.973P 

1.0830 
1.0079 

0.9726 
0.8916 
0.9092 
1.0291 
0.9300 
1.1556 

0.9771 
0.9625 
0.9319 

0.9778 
1.1429 
12721 
12870 
1.1563 
0.9855 

1.0928 
0.9222 
0.9041 
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Table  4c.-i-Wage  Index  and  Capital 
-   GEOGRAifHic  Adjustment  Factor 

(GAF)  Ft)R  Hospitals  that  are 

Reclassified— Continued 


Area  n 


ified  to 


Sioux  Falls, 
South  Bend, 
Springtield, 
Springfield, 

Stockton-Lodi]  CA 

Syracuse.  NY; 

Taconia,  WA  [ 

Tampa-St.  Pewrsburg- 

Oeanwater.  FL 

Texarkana,  Ap-Tex- 

arkana,  TX 
Toledo,  OH  .. 
Topeka,  KS  . 
Tucson,  AZ  .. 
Tulsa.  OK  .... 

Tyler.  TX  

VkSoria.  TX  . 
Washington.  (t>C-MD- 

VA-WV  .. 
Watertoo-Ced^r  Falls.  lA 
Wausau.  Wl 
Wichita,  KS 
Rural  AJabamli 
Rural  Florida 
Rural  Kentucky 
Rural  Louisiana 

Rural  Michigan 

Rural  Minnesota 

Rural  New  Hampshire 
Rural  North  darolina  .. 
Rural  Virginia 
Rural  Virginia 

Kentucky  HlDsp.) 
Rural  Washington  . 
Rural  West  Virginia 
Rural  Wyomirta  


(Rural 


Table  4d.-[-Average  Hourly  Wage 
p  )R  Urban  Areas 


Wage 
index 


0.8620 
0.9934 
0.8671 
0.7842 
1.1391 
0.9396 
1.0866 

0.9302 

0.8509 
1.0361 
0.9795 
0.9075 
0.8095 
0.9605 
0.8185 

1.0823 
0.8591 
0.9698 
0.9211 
0.7150 
0.6668 
0.7753 
0.7253 
0.8836 
0.8144 
0.9751 
0.7953 
0.7729 

0.7753 
0.9933 
0.7923 
0.8177 


GAF 


0.9033 
0.9955 
0.9070 
0.8466 
1.0933 
0.9582 
1.0585 

0.9517 

0.8953 
1.0246 
0.9859 
0.9357 
0.8653 
0.9728 
0.8718 

1.0557 
0.9012 
0.9792 
0.9453 
0.7947 
0.9067 
0.8401 
0.8026 
0.9187 
0.8688 
0.9829 
0.8548 
0.8383 

0.8401 
0.9954 
0.8526 
0.8713 


Ui  3an  area 


Abilene,  TX 
Aguadilla.  PR  . 
Akron,  OH  ., 
Albany.  GA 
Albany-Schenlectady-Troy,  NY  ...'. 

Albuquerque,  NM 

Alexandria.  Uk  

Allentown-Befilehem-Easton,  PA 

Altoona.  PA  . 

Amarilk},  TX 

Anchorage,  AK 

Ann  Arbor,  M 

Anniston,  AL 

Appleton-Osh^osh-Neenah,  Wl 

Arecibo,  PR 

Asheville.  NO 

Athens.  GA 

Atlanta,  GA 

Atlantic-Cape  I 

Augusta-Aiketi.  GA-SC 

Austin-San  M&rcos,  TX  . 

Bakersfiekj.  QA 

Baltimore,  Ml  i 


May.  NJ 


Average 
hourly 
wage 


15.7361 
8.2856 
19.2662 
16.8101 
16.8634 
18.2712 
15.8746 
19.5376 
18.5951 
17.0704 
25.8567 
22.8035 
15.6871 
17.3836 
8.5979 
18.2517 
18.3967 
19.6186 
21.6594 
17.2764 
18.0941 
19.9230 
19.1581 


Table  4d.— Average  Hourly  Wage 
FOR  Urban  Areas— Continued 


Urt>an  area 


Bangor,  ME 

Bamstat)le-Yarmouth,  MA  „..„. 

Baton  Rouge.  LA  

Beaumont-Port  Arthur,  TX 

Bellingham.  WA  ^ 

Benton  Hartxw,  Ml 

Bergen-Passaic,  NJ 

Billings.  MT  _ 

BitoxTGulfport-Pascagoula,  MS  .... 

Binghamton.  NY ^ 

Birmingham.  AL  - 

Bismarck,  ND 

Bloomington.  IN  

Bloomington-Normal.  IL 

Boise  City.  ID 

Boston-Worcester-Lawrence-Low- 
ell-Brockton. MA-NH 

Boulder-Longmont,  CO 

Brazoria,  TX 

Bremerton.  WA  

Brownsville-HarlingervSan  Benito, 

TX  : 

Bryan-College  Station,  TX  

Buffalo-Niagara  Falls,  NY 

Burtington.  VT 

Caguas,  PR 

Canton-MassiUon,  OH 

Casper.  WY  

Cedar  Rapids,  lA  ; — 

Champaign-Urbana,  IL  

Charleston-North  Charieston,  SC 

Charieston,  WV 

Chariotte-Gastonia-Rock  HHI.  NC- 

SC  

Charlottesville,  VA  

Chattanooga.  TN-GA  

Cheyenne,  WY 

ChKago.  IL 

ChkxvParadise,  CA  

Cincinnati,  OH-KY-IN  

Ctari<sville-Hopkinsville,  TN-KY  ... 

Cleveland-Lorain- Ely ria,  OH  

Cokjrado  Springs.  CO  

Columbia.  MO 

Columbia,  SC 

Columbus,  GA-AL 

Columbus.  OH  ,.~ 

Corpus  Christi,  TX  

Cumberland.  MD-WV 

Dallas.  TX  

Danville,  VA 

Oavenport-Moline-Rock       Island, 

lA-IL  

Dayton-Springfield,  OH _.. 

Daytona  Beach,  FL „ 

Decatur,  AL .. 

Decatur.  IL  

Denver.  CO 

Des  Moines.  lA  

Detroit,  Ml  „ 

Dothan.  AL 

Dover.  DE  

Dubuque.  lA 

Dukjth-Superfor,  MN-WI 

Dutchess  County,  NY  .„. .. 

Eau  Claire,  Wl  

El  Paso.  TX . 

Elkhart-Goshen,  IN  

Elmira,  NY 


Average 
hourly 
wage 


18.3630 
26.6928 
16.4888 
16.7698 
22.1285 
16.6319 
23.0426 
17.7662 
16.7252 
172505 
17.6684 
15.4928 
16.9184 
17.5793 
18.3461 

22.7074 
18.6194 
17.9908 
21.3152 

16.7030 
17.3076 
17.8073 
19.6864 
8.9423 
16.9098 
17.2484 
16.5386 
18.3634 
17.5265 
18.6261 

18.8112 
17.9005 
17.2991 
15.0126 
21.0400 
20.3689 
18.7085 
15.0873 
19.3308 
18.2642 
17.4002 
17.9118 
15.2114 
18.9295 
17.3648 
16.9547 
19.0236 
16.6152 

16.4021 
18.6913 
17.3459 
16.3934 
15.3452 
19.8786 
172370 
20.9694 
15.1351 
17.5916 
15.8624 
18.4105 
20.7053 
16.9692 
18.5069 
17.2083 
16.4576 


Table  4d.— Average  Hourly  Wage 
FOR  Urban  Areas— Continued 


Urban  area 


Enkl.  OK  

Erie,  PA .- 

Eugene-SpringfieW,  OR 

Evansville,  Henderson,  IN-KY  

Fargo-Moorhead.  ND-MN  

Fayetteville.  NC  

Fayetteville-Springdale- Rogers. 

AR  

Flagstaff,  AZ-UT 

Flint.  Ml  

Ftorence.  AL  

Ftorence.  SC 

Fort  Collins-Loveland.  CO 

Fort  Lauderdale,  FL 

Fort  Myers-Cape  Coral.  FL 

Fort  Pierce-Port  St.  Lucie.  FL 

Fort  Smith.  AR-OK 

Fort  Walton  Beach,  FL  

Fort  Wayne,  IN  

Fort  Worth-Ariington,  TX 

Fresno,  CA 

Gadsden,  AL 

Gainesville.  FL 

Galveston-Texas  City,  TX 

Gary.  IN  

Glens  Falls.  NY 

Goklsboro.  NC 

Grand  Forks,  ND-MH 

Grand  Junction,  CO 

Grand  Rapids-Muskegon-Holland. 

Ml  

Great  Falls,  MT 

Greeley,  CO 

Green  Bay.  Wl  

Greensboro-WinstofvSalem-High 

Point,  NC 

Greenville,  NC  

Greenville-Spartanburg-Anderson, 

SC  

Hagerstown,  MD 

Hamilton-Middletown,  OH 

Harrisburg-Lebanon-Cariisle,  PA 

Hartford.  CT „ 

Hattiesburg.  MS 

Hickory-Morganton-Lenoir,  NC 

Honolulu.  HI  

Houma,  LA 

Houston,  TX 

Huntington-Ashland,  WV-KY-OH 

Huntsville,  AL 

Indianapolis,  IN _ _ 

Iowa  City,  lA  „ 

Jackson,  Ml .. _ 

Jackson,  MS  

Jackson.  TN 

Jacksonville,  FL _ 

Jacksonville,  NC ~ ~ 

Jamestown,  NY 

Janesville-Betoit,  Wl  „ 

Jersey  City,  NJ  

Johnson       City-Klngsport-Bristol, 

TN-VA 

Johnstown,  PA 

Jonesboro.  AR 

Joplin.  MO ».... 

Kalamazoo-Battlecreek,  Ml 

Kankakee.  IL 

Kansas  City.  KS-MO 

Kenosha,  Wl  


Average 
hourly 
wage 


15.3724 
17.9082 
22.0384 
17.5644 
17.6861 
17.6113 

14.1177 
17.6344 
21.9933 
15.5219 
16.8047 
20.6529 
20.6250 
17.6607 
19.8836 
15.3772 
17.9727 
17.2067 
19.8533 
21.8549 
17.3656 
18.4465 
21.5032 
18.8504 
16.7411 
16.4109 
17.6200 
16.2997 

19.7853 
16.9748 
18.9481 
17.6730 

18.2112 
17.7503 

17.4559 
17.9394 
18.5562 
19.8630 
24.1823 
14.1809 
16.8672 
22.4099 
15.3561 
19.5534 
17.9378 
16.0449 
19.3630 
18.3037 
17.6864 
15.4167 
16.2068 
17.7663 
13.7955 
14.9979 
16.9030 
22.2562 

17.3717 
16.4213 
14.1168 
14.9353 
20.6127 
17.8236 
18.5333 
17.8819 
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Table  4d.— Average  Hourly  Wage 
FOR  Urban  Areas— Continued 


Urt)an  area 


Kllleen-TempJe.  TX  

KnoxviUe.  TN 

Kokomo,  IN 

La  Crosse,  Wk-MN  

Lafayette,  LA 

Lafayette,  IN  

Lake  Charles,  LA 

Lakeland-Winter  Haver),  FL 

Lancaster,  PA  

Lansing-East  Lansing,  Ml 

Laredo,  TX 

Las  Cruces,  NM 

Las  Vegas,  NV-AZ 

Lawrence,  KS  

Lawton,  OK 

Lewiston-Aubum,  ME  

Lexington,  KY  

Lima,  OH 

Lincoln,  NE  

Little  Rock-North  Little  Rock,  AR 

Longview-Marshall,  TX  

Los  Angeles-Long  Beach,  CA 

Louisville,  KY-IN 

LubtXKk,  TX 

Lynchburg,  VA 

Macon,  GA  _ 

Madison,  Wl 

MansfieW,  OH 

Mayaguez,  PR  

McAilen-Edlnburg-Misston,  TX  

Medford-Ashland,  OR  

Melboume-Titusville-Palm  Bay,  FL 

Memphis,  TN-AR-MS 

Merced,  CA 

Miami,  FL _ 

Middlesex-Somerset-Hunterdon, 

NJ  

Milwaukee-Waukesha,  Wl  

Minneapolis-St.  Paul,  MN-WI 

Mobile,  AL 

Modesto,  CA 

Monmouth-Ocean,  NJ 

Monroe,  LA  

Montgomery,  AL  

Munde,  IN 

Myrtle  Beach,  SC 

Naples,  FL  

Nashville,  TN  

Nassau-Suffolk,  NY  

New    Haven-Bridgeport-Stamford- 

Waterbury-Danbury,  CT 

New  London-Norwk:h,  CT  

New  Orleans,  LA  

New  York,  NY „ 

Newark,  HJ  

Newburgh,  NY-PA 

Norfolk-Virginia       Beach-Newport 

News,  VA-NC  

Oakland,  CA  

Ocala,  FL  _ 

Odessa-Midland,  TX 

Oklahoma  City,  OK 

Olympia,  WA 

Omaha,  NE-IA 

Orange  County,  CA  

Orlando,  FL _ „... 

Owensboro,  KY 

Panama  City,  FL 

Parkersburg-fterietta,  WV-OH 


Average 
hourly 
wage 


20.3189 
16.6250 
16.7962 
16.8513 
15.9607 
17.1690 
15.7084 
17.1559 
18.7384 
19.5719 
13.8306 
16.6145 
21.2545 
16.8098 
16.3566 
18.3998 
16.2159 
17.0746 
17.9136 
16.8095 
16.9037 
24.1347 
18.4730 
16.6400 
15.7441 
17.2534 
19.5953 
16.6677 
8.2422 
16.5901 
19.6857 
17.7314 
15.9681 
20.8439 
19.4323 

21.2792 
18.8591 
21.0727 
15.6052 
20.7262 
21.1825 
16.0553 
15.4009 
18.9936 
15.2321 
19.9423 
17.7573 
26.4893 

24.8405 
23.9754 
18.1738 
27.6763 
22.9987 
21.1229 

16.3222 
29.3127 
17.8031 
16.5854 
16.3683 
20.9003 
18.5371 
23.3969 
18.5164 
14.8119 
15.7629 
15.4018 


Table  4d.— Average  Hourly  Wage 
FOR  Urban  Areas— Continued 


Urtianarea 


Pensacola,  FL _, 

Peoria- Pekin,  IL  

Philadelphia,  PA-NJ ._ 

Phoenix-Mesa,  AZ  

Pine  Bluff,  AR , 

Pittsburgh,  PA 

PittsfieW,  MA 

Pocatelto,  ID  

Ponce,  PR 

Portland,  ME 

Portland-Vancouver,  OR-WA 

Providence-Warwck,  Rl  

Provo-Orem,  UT  

Puebk),  CO  

Punta  Gorda,  FL 

Racine,  Wl  

Raleigh-Durtuim-Chapel  Hill,  NO 

Rapid  City,  SD 

Reading,  PA _ 

Redding,  CA  

Reno,  NV  

Richland-Kennewwk-Pasco,  WA 

Richmond-Petersburg,  VA  

Riverside-San  Bernardino,  CA  

Roanoke,  VA 

Rochester,  MN 

Rochester,  NY  

Rockford,  IL  

Rocky  Mount,  NC  

Saaamento,  CA 

Saginaw-Bay  City-MkJIand,  Ml  

St.  Ctoud,  MN  

St.  Joseph,  MO 

St.  Louis,  MCML 

Salem.  OR  

Salinas,  CA 

Salt  Lake  City-Ogden,  UT  

San  Angek),  TX  

San  Antonio,  TX  

San  Diego,  CA 

San  Francisco,  CA 

San  Jose,  CA 

San  Juan-Bayamon,  PR  

San  Luis  Obispo-Atascadero-Paso 

Robles,  CA  

Santa      Bart>ara-Santa      Maria- 

Lompoc,  CA  „ 

Santa  Cruz-Watsonville,  CA 

Santa  Fe,  NM 

Santa  Rosa,  CA 

Sarasota-Bradenton,  FL  

Savannah,  GA  

Scranton-Wilkes    Barre-Hazleton, 

PA 

Seattle-Bellevue-Everett.  WA 

Sharon,  PA  

Sheboygan,  Wl 

Sherman-Denison,  TX 

Shreveport-Bossier  City,  LA  

Sioux  City,  lA-NE 

Sioux  Falls,  SD 

South  Bend,  IN  

Spokane,  WA 

SpringfieM,  IL 

SpringfieW,  MO 

SpringfiekJ,  MA 

State  College,  PA 

Steubenville-Weirton,  OH-WV  

Stockton-Lodi,  CA 


Average 
hourly 
wage 


16.0371 
17.4120 
21.9722 
19.1821 
15.4205 
18.9688 
20.6334 
17.1752 

9.1599 
18.8079 
21.9679 
21.6876 
19.7809 
16.1970 
16.3323 
17.2751 
19.0221 
16.5325 
18.4690 
22.6922 
21.5443 
19.4956 
17.9776 
22.2475 
17.0151 
20.3908 
18.8662 
17.5872 
17.5097 
24.1510 
18.7939 
18.4907 
16.7196 
17.6400 
19.0205 
26.9904 
18.921 1 
14.8158 
16.4044 
23.7268 
27.8836 
28.3887 

8.8111 

22.6053 

21.9816 
26.4364 
21.1622 
24.4155 
19.1406 
18.8663 

17.1121 
22.2595 
17.3726 
15.1817 
16.8423 
18.2999 
16.2539 
16.8540 
19.4248 
20.5788 
16.9538 
15.2957 
20.6983 
18.6507 
16.1632 
22.1532 


TABLE  4D.— AVERAGE  HOURLY  WAGE 

FOR  Urban  A?ieas— Continued 


Uiban  area 


Sumter,  SC  

Syracuse,  NY ...... 

Tacoma,  WA .„„.„ 

Tallahassee,  FL 

Tampa-St.  Petersburg-Clearwater, 

FL  

Terre  Haute,  IN 

Texarkana,  AR-Texarkana,  TX 

Toledo,  OH  

Topeka,  KS 

Trenton,  NJ 

Tucson,  AZ  „ 

Tulsa,  OK ... 

Tuscakx>sa,  AL 

Tyler.  TX  

Utka-Rome,  NY 

Vallejo-Fairfield-Napa,  CA 

Ventura,  CA  

Victoria,  TX  

Vineland-MilMlle-Bridgeton,  NJ  .... 

Visalia-Tulare-Porterville,  CA 

Waco,  TX 

Washington,  DC-MD-VA-WV  

Waterioo-Cedar  Falls,  lA  

Wausau,  Wl  

West  Palm  Beach-Boca  Raton,  FL 

Wheeling,  OH-WV 

Wichita,  KS  „ 

Wrchita  Falls,  TX 

Williamsport,  PA  

Wilmington-Newark.  DE-MD  

Wilmington,  NC  . 

Yakima,  WA 

Yolo.  CA 

York.  PA 

Youngstown-Warren.  OH 

Yuba  aty.  CA , 

Yuma.  AZ 


Average 
houdy 
wage 


15.0640 
18.3703 
212354 
16.2555 

18.0869 
16.7989 
16.6266 
20.2601 
19.7210 
20.6259 
17.7311 
15.8281 
15.2197 
19.5462 
16.4509 
27.2708 
22.3964 
16.4116 
19.5394 
19.8483 
15.1959 
21.1632 
17.0208 
20.1856 
19.9482 
14.7877 
18.3188 
15.7237 
16.5567 
22.1249 
17.6887 
19.6049 
22.3769 
17.8006 
19.0484 
20.3622 
18.5693 


Table  4e.— Average  Hourly  Wage 
FOR  Rural  Areas 


Nonufban  area 

Average 
houriy 
wage 

Alabama 

13.9255 

Alaska 

24.3314 

Arizona 

Arkansas 

California 

15.5012 
13.5966 
19.5577 

Cotorado  

Connecticut „ 

Delaware 

15.8231 
24.9480 
18.4711 

Florida 

16.9485 

Cieorgia 

14.9642 

Hawaii 

20.0330 

Idaho 

Illinois 

16.1848 
14.7683 

Indiana _ „ 

Iowa  

15.8851 
14.4039 

Kansas  

13.8962 

Kentucky  

15.1598 

Louisiana _ 

Maine  

14.1417 
16.2618 

Maryland 

16.4777 

Massachusetts _ 

Mrchigan  .-. 

21.0582 
17.2651 
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Table  4e.-^Avera9e  Hourly  Wage 
FOR  RufliAL  Areas— Continued 


URAL 


Table  4e.— Average  Hourly  Wage 
FOR  Rural  Areas— Continued 


Table  4e.— Average  Hourly  Wage 
for  Rural  Areas— Continued 


N<XH|it)an  area 


Minnesota  .... 
Mississippi .... 

Missouri 

Montana 

Nebraska 

Nevada  

New  Hampsliii 
New  Jersey '  . 
New  Mexico  . 

New  York  

Nort^  Carolina 


Average 
hourty 
wage 


Nonurt)an  area 


15.9249 
13.2829 
14.1978 
15.6928 
14.1063 
17.1588 
19.0549 

15!6424 
16.7329 
15.5456 


Nortti  Dakota.- 

Ohio  

Oklahoma 

Oregon _... 

Pennsylvania ... 

Puerto  Rico 

Rhode  Island  ^ 
South  Carolina 
South  Dakota  .. 

Tennessee  

Texas  


Average 

hourly 
wage 


14.3865 
16.2910 
13.5735 
18.8958 
16.5277 
7.8716 

14!9937 
13.8107 
14.3532 
14.5903 


Nonurt)an 

area 

Average 
hourly 
wage 

Utah  „ 

17.3014 

Vermont  

Virginia 

17.4440 
15.0809 

Washinoton 

19.4229 

West  Virainia 

15.4544 

Wisconsin 

WvomifKi 

16.4842 
15.9886 

1  Ail  counties  within  the  State 
asurt>an. 

are  classified 

Table  5.—  List  of  Diagnosis  Related  Groups  (ORGS),  Relative  Weighting  Factors,  Geometric  Mean  Length 
OF  :5tay,  and  Length  of  Stay  Outlier  Cutoff  Points  Used  in  the  Prospective  Payment  System 


1  .. 

2  .. 

3  » 

4  .. 

5  .. 

6  .. 

7  .. 

8  .. 

9  .. 
10 
11 
12 
13 
14 

15 

16 
17 

18 
19 
20 

21 
22 
23 
24 
25 
26 
27 
28 

29 

30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 

41 


111 

111 
111 
111 
111 
(II 
111 
iG 
112 
1(2 
112 
02 

»2 


SURG 
SURG 
SURG 
SURG 
SURG 
SURG 
SURG 

SURG 

MED 
MED 
MED 
MED 
MED 
MED 

MED 

MED 
MED 

MED 
MED 
MED 

MED 
MED 
MED 
MED 
MED 
MED 
MED 
MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG 


craniotomy  AGE  >17  EXCEPT  FOR  TRAUMA  

craniotomy  FOR  TRAUMA  AGE  >17  

•CRANIOTOMY  AGE  0-17 

SPINAL  PROCEDURES  

EXTRACRANIAL  VASCULAR  PROCEDURES 

CARPAL  TUNNEL  RELEASE 

PERIPH  &  CRANIAL  NERVE  &  OTHER  NERV  SYST 
PROC  W  CC 

PERIPH  &  CRANIAL  NERVE  &  OTHER  NERV  SYST 
PROC  W/O  CC 

SPINAL  DISORDERS  &  INJURIES 

NERVOUS  SYSTEM  NEOPLASMS  W  CC  

NERVOUS  SYSTEM  NEOPLASMS  W/O  CC  

DEGENERATIVE  NERVOUS  SYSTEM  DISORDERS 

MULTIPLE  SCLEROSIS  &  CEREBELLAR  ATAXIA 

SPECIFIC  CEREBROVASCULAR  DISORDERS  EXCEPT 
TIA. 

TRANSIENT  ISCHEMIC  ATTACK  &  PRECEREBRAL  OC- 
CLUSIONS. 

NONSPECIFIC  CEREBROVASCULAR  DISORDERS  W  CC 

NONSPECIFIC  CEREBROVASCULAR  DISORDERS  W/O 
CC 

CRANIAL  &  PERIPHERAL  NERVE  DISORDERS  W  CC  

CRANIAL  &  PERIPHERAL  NERVE  DISORDERS  W/O  CC 

NERVOUS  SYSTEM  INFECTION  EXCEPT  VIRAL  MEN- 
INGITIS. 

VIRAL  MENINGITIS  

HYPERTENSIVE  ENCEPHALOPATHY  

NONTRAUMATIC  STUPOR  &  COMA _.. 

SEIZURE  &  HEADACHE  AGE  >17  W  CC  

SEIZURE  &  HEADACHE  AGE  >17  W/O  CC  

SEIZURE  &  HEADACHE  AGE  0-17  

TRAUMATIC  STUPOR  &  COMA.  COMA>1  HR  

TRAUMATIC  STUPOR  &  COMA.  COMA  <1  HR  AGE  >17 
WCC. 

TRAUMATIC  STUPOR  &  COMA.  COMA  <1  HR  AGE  >17 
W/OCC. 

•TRAUMATIC  STUPOR  &  COMA.  COMA  <1  HR  AGE  0-17 

CONCUSSION  AGE  >17  W  CC  

CONCUSSION  AGE  >17  W/O  CC  

•CONCUSSION  AGE  0-17 

OTHER  DISORDERS  OF  NERVOUS  SYSTEM  W  CC  

OTHER  DISORDERS  OF  NERVOUS  SYSTEM  W/O  CC  .... 

RETINAL  PROCEDURES 

ORBITAL  PROCEDURES  - 

PRIMARY  IRIS  PROCEDURES  

LENS  PROCEDURES  WITH  OR  WITHOUT  VITRECTOMY 

EXTRAOCULAR  PROCEDURES  EXCEPT  ORBIT  AGE 
>17. 

•EXTRAOCULAR  PROCEDURES  EXCEPT  ORBIT  AGE  0- 
17! 


Relative 
weights 


3.0486 
3.0134 
1.9167 
2.3399 
1.5143 
.7419 
2.4886 

1.0962 

1.2677 

12196 

.8000 

.9457 

.7770 

1.1999 

.7231 

1.0371 
.6331 

.9319 

.6230 

2.4854 

1.4910 
.8353 
.8089 
.9694 
.5793 
.7387 
1.3060 
1.2033 

.6371 

.3241 
.8412 
.4861 
.2037 
1.0673 
.6149 
.6134 
.9323 
.4282 
.5184 
.7072 

.3299 


Geometric 
mean  LOS 


7.7 
8.4 
12.7 
5.9 
3.4 
2.4 
8.1 

2.6 

5.4 
5.7 
3.5 
5.4 
5.0 
5.5 

3.5 

4.9 
3.0 

4.8 
3.4 
8.6 

5.8 
3.8 
3.6 
4.2 
3.0 
3.3 
3.6 
4.8 

3.0 

2.0 
3.7 
2.3 
1.6 
4.6 
3.2 
1.3 
2.7 
1.9 
1.6 
2.2 

1.6 


Arithmetic 
mean  LOS 


11.1 

11.6 

12.7 

9.1 

4.4 

3.4 

12.6 

3.9 

7.8 
8.1 
5.0 
7.7 
6.2 
7.5 

4.5 

6.6 
4.0 

6.4 

4.5 

11.6 

7.8 
4.9 
5.1 
5.8 
3.9 
4.6 
6.3 
7.1 

4.1 

2.0 
5.4 
3.1 
1.6 
6.5 
4.3 
1.6 
4.0 
2.6 
2.0 
3.4 

1.6 


Outlier 
threshold 


32 
32 
37 
30 
26 
26 
32 

27 

29 
30 
28 
29 
29 
30 

27 

29 
26 

29 
27 

33 

30 
28 
28 
28 
24 
27 
28 
29 

27 

17 
28 
20 

9 
29 
27 

6 
27 
17 
10 
26 
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Table  6.— List  of  Diagnosis  Related  Groups  (ORGS),  Relative  Weighting  Factors,  Geometric  Mean  Length 
OF  Stay,  and  Length  of  Stay  Outlier  Cutoff  Points  Used  in  the  Prospective  Payment  System— Continued 


42 

43 
44 
45 
46 
47 
48 
49 
50 
51 

52 
53 
54 
55 

56 
57 

58 

59 

60  . 

61  . 

62  . 

63  . 

64  . 

65  . 

66  . 

67  . 

68  . 

69  . 

70  . 

71  . 

72  . 

73  . 

74  . 

75  . 

76  . 

77  . 

78  . 

79  . 

80  .. 

81  .. 

82  .. 

83  .. 

84  .. 

85  .. 

86  .. 

87  .. 

88  .. 

89  .. 

90  .. 

91  .. 

92  .. 

93  .. 

94  .. 

95  .. 

96  .. 

97  .. 

98  .. 


02 

02 
02 
02 
02 
02 
02 
03 
03 
03 

03 
03 
03 
03 

03 
03 

03 

03 

03 

03 
03 
03 

03 
03 
03 
03 
03 
03 
03 
03 
03 
03 

03 

04 
04 
04 
04 
04 

04 

04 

04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 


SURG 

MED  - 

MED 

MED 

MED 

MED 

MED 

SURG 

SURG 

SURG 

SURG 
SURG 
SURG 
SURG 

SURG 
SURG 

SURG 

SURG 

SURG 

SURG 
SURG 
SURG 

MED 
MED 
MED 
MED 
MED 
MED 
MED 
MED 
MED 
MED 

MED 

SURG 

SURG 

SURG 

MED 

MED 

MED 

MED 

MED 
MED 
MED 
MED 
MED 
MED 
MED 
MED 
MED 
MED 
MED 
MED 
MED 
MED 
MED 
MED 
MED 


intraocular  PROCEDURES  EXCEPT  RETINA.  IRIS  & 
LENS. 

hyphema 

ACUTE  MAJOR  EYE  INFECTIONS  

NEUROLOGICAL  EYE  DISORDERS  „ 

OTHER  DISORDERS  OF  THE  EYE  AGE  >17  W  CC  

OTHER  DISORDERS  OF  THE  EYE  AGE  >17  W/O  CC  

•OTHER  DISORDERS  OF  THE  EYE  AGE  0-17 _ 

MAJOR  HEAD  &  NECK  PROCEDURES  

SIALOADENECTOMY  

SALIVARY         GLAND  PROCEDURES  EXCEPT 

SIALOADENECTOMY. 

CLEFT  LIP  &  PALATE  REPAIR  

SINUS  &  MASTOID  PROCEDURES  AGE  >17 

•SINUS  &  MASTOID  PROCEDURES  AGE  0-17  

MISCELLANEOUS  EAR,  NOSE.  MOUTH  &  THROAT  PRO- 
CEDURES. 

RHINOPLASTY  

T&A       PROC.       EXCEPT       TONSILLECTOMY       &/0R 
ADENOIDECTOMY  ONLY.  AGE  >17. 

•T&A       PROC.       EXCEPT      TONSILLECTOMY      &/0R 
ADENOIDECTOMY  ONLY.  AGE  0-17. 

TONSILLECTOMY  8J0R  ADENOIDECTOMY  ONLY,  AGE 
>17. 

•TONSILLECTOMY  &/OR  ADENOIDECTOMY  ONLY.  AGE 
0-17. 

MYRINGOTOMY  W  TUBE  INSERTION  AGE  >17 

•MYRINGOTOMY  W  TUBE  INSERTION  AGE  0-17  

OTHER  EAR,  NOSE,  MOUTH  &  THROAT  O.R.  PROCE- 
DURES. 

EAR.  NOSE.  MOUTH  &  THROAT  MALIGNANCY 

DYSEQUILIBRIUM 

EPISTAXIS 

EPIGLOTTITIS  

OTITIS  MEDIA  &  URI  AGE  >17  W  CC  

OTITIS  MEDIA  &  URI  AGE  >17  W/O  CC  

OTITIS  MEDIA  &  URI  AGE  0-17  .. 

LARYNGOTRACHEITIS  

NASAL  TRAUMA  &  DEFORMITY  

OTHER  EAR.  NOSE,  MOUTH  &  THROAT  DIAGNOSES 
AGE  >17. 

•OTHER  EAR.  NOSE.  MOUTH  &  THROAT  DIAGNOSES 
AGE  0-17. 

MAJOR  CHEST  PROCEDURES 

OTHER  RESP  SYSTEM  O.R.  PROCEDURES  W  CC 

OTHER  RESP  SYSTEM  O.R.  PROCEDURES  W/O  CC  

PULMONARY  EMBOLISM   

RESPIRATORY   INFECTIONS   &   INFLAMMATIONS   AGE 

>17WCC. 
RESPIRATORY   INFECTIONS   &   INFLAMMATIONS   AGE 

>17W/0CC. 
RESPIRATORY  INFECTIONS  &  INFLAMMATIONS  AGE  0- 
17. 

RESPIRATORY  NEOPLASMS  

MAJOR  CHEST  TRAUMA  W  CC  

MAJOR  CHEST  TRAUMA  W/O  CC  

PLEURAL  EFFUSION  W  CC ; 

PLEURAL  EFFUSION  W/O  CC  

PULMONARY  EDEMA  &  RESPIRATORY  FAILURE 

CHRONIC  OBSTRUCTIVE  PULMONARY  DISEASE  

SIMPLE  PNEUMONIA  &  PLEURISY  AGE  >17  W  CC 

SIMPLE  PNEUMONIA  &  PLEURISY  AGE  >17  W/O  CC 

SIMPLE  PNEUMONIA  &  PLEURISY  AGE  0-17 

INTERSTITIAL  LUNG  DISEASE  W  CC 

INTERSTITIAL  LUNG  DISEASE  W/O  CC 

PNEUMOTHORAX  W  CC 

PNEUMOTHORAX  W/O  CC  

BRONCHITIS  &  ASTHMA  AGE  >17  W  CC  

BRONCHITIS  &  ASTHMA  AGE  >17  W/O  CC  _ 

BRONCHITIS  &  ASTHMA  AGE  0-17  


Relative 
weights 


.5816 

.4520 
.6237 
.6525 
.7656 
.4664 
.2907 
1.7245 
.7686 
.7345 

1.0271 

1.0128 

.4712 

.7880 

.8283 
.9325 

.2676 

.7439 

.2038 

1.1960 

.2885 

12168 

1.1737 
.5195 
.5366 
.8397 
.7098 
.5239 
.3727 
.7702 
.6532 
.7505 

.3278 

3.1951 
2.6036 
1.1593 
1.4292 
1.6300 

.9436 

1.4845 


Geometric 
mean  LOS 


1.6 

3.3 
4.7 
3.1 
4.0 
2.8 
2.9 
4.1 
1.7 
1.9 

2.1 
2.2 
3.2 
2.0 

2.1 
2.8 

1.5 

2.3 

1.5 

2.7 
1.3 
3.2 

4.8 
2.7 
2.9 
3.4 
3.9 
3.1 
2.4 
3.1 
3.1 
3.7 

2.1 

8.8 
9.1 
3.8 
7.0 
7.2 

5.3 

6.3 


Arithmetic 
mean  LOS 


22 

4.2 
5.7 
3.8 
5:6 
3.8 
2.9 
5.7 
2.1 
2.9 

3.4 
3.6 
32 
3.0 

2.7 

4.1 

1.5 

3.6 

1.5 

5.1 
1.3 
4.7 

7.6 
3.4 
3.6 
42 
4.8 
3.8 
2.9 
4.0 
4.4 
5.0 

2.1 

112 

12.5 

5.5 

8.3 

9.3 

6.6 

7.8 


OutHer 
threshold 


13 

27 
29 
22 
28 
27 
27 
28 
9 
20 

24 
26 
22 
22 

18 
27 


26 


27 

5 

27 

29 
20 
21 
24 
27 
20 
15 
27 
27 
28 

20 

33 
33 
28 
31 

31 

29 
30 


1.3319 

5.7 

7.9 

30 

.9782 

4.9 

6.4 

29 

.5319 

2.9 

3.7 

23 

12200 

5£ 

7.4 

30 

.7117 

3.4 

4.5 

27 

1.3615 

5.1 

6.9 

29 

.9846 

4.9 

6.1 

29 

1.1156 

5.8 

7.1 

30 

.6978 

4.3 

5.1 

24 

.7524 

3.5 

4.5 

27 

1.2029 

5.6 

7.3 

30 

.7498 

4.0 

4.9 

28 

1.1780 

5.3 

7.1 

29 

.5996 

3.3 

4.1 

25 

.8272 

4.5 

5.5 

29 

.6035 

3.6 

4.3 

22 

.7807 

2.9 

4.3 

27 
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Table  S.-tList  of  Diagnosis  Related  Groups  (ORGS),  Relative  Weighting  Factors,  Geometric  Mean  Length 


OF  Stay, 


AND  Length  of  Stay  Outlier  Cutoff  Points  Used  in  the  Prospective  Payment  System— Continued 


Relative 

Geometric 

Arithmetic 

Outlier 

weights 

mean  LOS 

mean  LOS 

threshold 

.6869 

2.7 

3.5 

22 

.5113 

2.0 

2.4 

12 

.8748 

3.9 

5.2 

28 

.5335 

2.4 

3.1 

20 

15.3358 

28.4 

40.0 

52 

7.3199 

12.0 

14.6 

36 

5.5998 

9.0 

11.0 

33 

5.5564 

10.3 

11.7 

34 

4.0685 

7.8 

8.8 

32 

5.9135 

9.8 

12.6 

34 

.0000 

.0 

.0 

0 

4.1589 

8.2 

10.9 

32 

2.2875 

5.9 

6.7 

30 

2.0946 

3.5 

4.7 

27 

2.6935 

10.6 

14.4 

'35 

1.5152 

6.8 

9.5 

31 

3.6827 

9.1 

11.5 

33 

2.4150 

3.9 

5.4 

28 

1.1764 

2.7 

4.1 

27 

1.5825 

2.1 

3.2 

25 

1.1435 

3.3 

5.5 

27 

1.9318 

5.4 

9.2 

29 

1.6482 

6.4 

7.8 

30 

1.1617 

4.4 

5.3 

28 

1.4555 

2.7 

4.7 

27 

1.3258 

3.8 

5.0 

28 

.9246 

2.3 

3.1 

20 

2.5379 

11.0 

14.3 

35 

1.0265 

4.8 

6.2 

29 

.7861 

5.9 

6.7 

27 

1.1316 

2.0 

3.5 

26 

.9352 

5.3 

6.7 

29 

.6038 

4.3 

52 

28 

.6840 

2.9 

3.6 

20 

.5537 

2.3 

2.9 

16 

.5787 

3.0 

3.9 

23 

.8838 

3.7 

5.0 

28 

.5629 

2.6 

3.3 

18 

.7999 

3.3 

3.3 

27 

.8008 

3.5 

4.6 

27 

.4971 

2.4 

2.9 

16 

.6205 

2.8 

3.5 

20 

.7128 

3.4 

4.5 

27 

.5288 

2.5 

3.2 

18 

.5223 

2.1 

2.6 

14 

1.0857 

4.1 

5.7 

28 

.6208 

2.5 

3.2 

20 

2.6363 

9.8 

11.2 

34 

1.6018 

6.7 

7.3 

27 

3.3710 

11.2 

13.5 

35 

1.5999 

7.0 

7.7 

25 

2.6828 

9.5 

11.7 

34 

1.2910 

5.2 

.    6.5 

29 

1.9311 

7.6 

9.0 

32 

99  .. 

100 

101 
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109 

110 

111 
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115 

116 

117 

118 
119 
120 
121 

122  . 

123  . 

124  . 

125  . 

126  . 

127  . 

128  . 

129  . 

130  . 

131  . 

132  . 

133  . 

134  . 

135  . 

136  . 

137  . 

138  . 

139  . 

140  . 

141  . 

142  . 

143  . 

144  . 

145  . 

146  . 

147  . 

148  . 

149  . 

150  . 

151  . 

152  . 


04 

M 
)4 
)4 
)5 
» 
» 
1)5 
)5 

e 

1)6 

)5 

115 

115 

16 

16 

16 

16 

16 
(6 
16 
16 

(6 

16 
16 

16 

(6 
(6 
(6 
(6 
(6 
(6 
(6 
(6 
(6 
(6 

(6 

(6 

(6 

(5 

(6 
(5 
(6 
(6 
(5 
(6 
(6 
(6 
(6 
(6 

(6 
(6 
(6 


MED 

MED 

MED 

MED 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG 
SURG 
SURG 
SURG 

SURG 

SURG 

SURG 

SURG 

SURG 
SURG 
SURG 
MED 

MED 

MED 
MED 

MED 

MED 
MED 
MED 
MED 
MED 
MED 
MED 
MED 
MED 
MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

SURG 

SURG 

SURG 

SURG 

SURG 
SURG 
SURG 


RESPIRATORY  SIGNS  &  SYMPTOMS  W  CC 

RESPIRATORY  SIGNS  &  SYMPTOMS  W/O  CC  

OTHER  RESPIRATORY  SYSTEM  DIAGNOSES  W  CC  

OTHER  RESPIRATORY  SYSTEM  DIAGNOSES  WAD  CC  ... 

HEART  TRANSPLANT  

CARDIAC  VALVE  PROCEDURES  W  CARDIAC  CATH  

CARDIAC  VALVE  PROCEDURES  W/O  CARDIAC  CATH  ... 

CORONARY  BYPASS  W  CARDIAC  CATH 

CORONARY  BYPASS  W/O  CARDIAC  CATH  

OTHER  CARDIOTHORACIC  PROCEDURES  

NO  LONGER  VALID  

MAJOR  CARDIOVASCULAR  PROCEDURES  W  CC 

MAJOR  CARDIOVASCULAR  PROCEDURES  W/O  CC 

PERCUTANEOUS  CARDIOVASCULAR  PROCEDURES  .... 
AMPUTATION  FOR  CIRC  SYSTEM  DISORDERS  EXCEPT 

UPPER  LIMB  &  TOE. 
UPPER  LIMB  &  TOE  /IMPUTATION  FOR  CIRC  SYSTEM 

DISORDERS. 
PERM  CARDIAC  PACEMAKER  IMPLANT  W  AMI,  HEART 

FAILURE  OR  SHOCK 
OTH  PERM  CARDIAC  PACEMAKER  IMPLANT  OR  AICD 

LEAD  OR  GENERATOR  PROC. 
CARDIAC  PACEMAKER  REVISION  EXCEPT  DEVICE  RE- 
PLACEMENT. 

CARDIAC  PACEMAKER  DEVICE  REPLACEMENT 

VEIN  LIGATION  &  STRIPPING  

OTHER  CIRCULATORY  SYSTEM  O.R.  PROCEDURES 

CIRCULATORY  DISORDERS  W  AMI  &  C.V.  COMP  DISCH 

ALIVE. 
CIRCULATORY   DISORDERS  W  AMI  W/O  C.V.   COMP 

DISCH  ALIVE. 

CIRCULATORY  DISORDERS  W  AMI,  EXPIRED 

CIRCULATORY    DISORDERS    EXCEPT   AMI,    W   CARD 

CATH  &  COMPLEX  DIAG. 
CIRCULATORY    DISORDERS    EXCEPT    AMI.    W    CARD 

CATH  W/O  COMPLEX  DIAG. 

ACUTE  &  SUBACUTE  ENDOCARDITIS 

HEART  FAILURE  &  SHOCK 

DEEP  VEIN  THROMBOPHLEBITIS  

CARDIAC  ARREST,  UNEXPLAINED  

PERIPHERAL  VASCULAR  DISORDERS  W  CC 

PERIPHERAL  VASCULAR  DISORDERS  W/O  CC 

ATHEROSCLEROSIS  W  CC  

ATHEROSCLEROSIS  W/O  CC  

HYPERTENSION  

CARDIAC  CONGENITAL  &  VALVULAR  DISORDERS  AGE 

>17  W  CC. 
CARDIAC  CONGENITAL  &  VALVULAR  DISORDERS  AGE 

>17  W/O  CC. 
•CARDIAC  CONGENITAL  &  VALVULAR  DISORDERS  AGE 

0-17. 
CARDIAC  ARRHYTHMIA  &  CONDUCTION  DISORDERS 

WCC. 
CARDIAC  ARRHYTHMIA  &  CONDUCTION  DISORDERS 

W/O  CC. 

ANGINA  PECTORIS  _ 

SYNCOPE  &  COLLAPSE  W  CC  

SYNCOPE  &  COLLAPSE  W/O  CC  i 

CHEST  PAIN „ 

OTHER  CIRCULATORY  SYSTEM  DIAGNOSES  W  CC  

OTHER  CIRCULATORY  SYSTEM  DIAGNOSES  W/O  CC  ... 

RECTAL  RESECTION  W  CC  

RECTAL  RESECTION  W/O  CC  

MAJOR  SMALL  &  LARGE  BOWEL  PROCEDURES  W  CC 
MAJOR  SMALL  &  LARGE  BOWEL  PROCEDURES  W/O 

CC 

PERITONEAL  ADHESIOLYSIS  W  CC  

PERITONEAL  ADHESIOLYSIS  W/O  CC 

MINOR  SMALL  &  LARGE  BOWEL  PROCEDURES  W  CC 
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06 
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06 
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06 
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06 
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03 

169  ... 

03 
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06 
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06 

172  ... 

06 
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06 
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06 

176  ... 

06 
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06 
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06 
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06 

180  ... 

06 

181  ... 

06 
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06 
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06 
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06 
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03 

186  ... 

03 

187  ... 

03 

188  ... 

06 

189  ... 

06 

190  ... 

06 

191  ... 

07 

192  ... 

07 

193  ... 

07 

194  ... 

07 

195  ... 

07 

196  ... 

07 

197  ... 

07 

198  ... 

07 

SURG 

SURG 

SURG 

SURG 

SURG 
SURG 
SURG 

SURG 

SURG 

SURG 

SURG 
SURG 

SURG 

SURG 

SURG 

SURG 
SURG 
SURG 
SURG 

MED 
MED 
MED 
MED 
MED 
MED 
MED 
MED 
MED 
MED 
MED 

MED 

MED 

MED 

MED 

MED 
MED 

MED 

MED 
SURG 
SURG 
SURG 

SURG 

SURG 
SURG 
SURG 

SURG 


MINOR  SMALL  &  LARGE  BOWEL  PROCEDURES  W/0 

cc 

•STOMACH,  ESOPHAGEAL  &  DUODENAL  PROCE- 
DURES AGE  >1 7  W  CC. 

STOMACH,  ESOPHAGEAL  &  DUODENAL  PROCEDURES 
AGE  >17  W/O  CC. 

•STOMACH,  ESOPHAGEAL  &  DUODENAL  PROCE- 
DURES AGE  0-17. 

ANAL  &  STOMAL  PROCEDURES  W  CC  

ANAL  &  STOMAL  PROCEDURES  W/O  CC  

HERNIA  PROCEDURES  EXCEPT  INGUINAL  &  FEMORAL 
AGE  >17  W  CC. 

HERNIA  PROCEDURES  EXCEPT  INGUINAL  &  FEMORAL 
AGE  >17  W/O  CC. 

INGUINAL  &  FEMORAL  HERNIA  PROCEDURES  AGE  >17 
WCC. 

INGUINAL  &  FEMORAL  HERNIA  PROCEDURES  AGE  >17 
W/OCC. 

•HERNIA  PROCEDURES  AGE  0-17 

APPENDECTOMY  W  COMPLICATED  PRINCIPAL  DIAG  W 
CC 

APPENDECTOMY  W  COMPLICATED  PRINCIPAL  DIAG 
W/OCC. 

APPENDECTOMY  W/O  COMPLICATED  PRINCIPAL  DIAG 
WCC. 

APPENDECTOMY  W/O  COMPLICATED  PRINCIPAL  DIAG 
W/O  CC. 

MOUTH  PROCEDURES  W  CC 

MOUTH  PROCEDURES  W/O  CC  

OTHER  DIGESTIVE  SYSTEM  OR.  PROCEDURES  W  CC 

OTHER  DIGESTIVE  SYSTEM  O.R.  PROCEDURES  W/O 
CC. 

DIGESTIVE  MALIGNANCY  W  CC  _. 

DIGESTIVE  MALIGNANCY  W/O  CC  

G.I.  HEMORRHAGE  W  CC  

G.I.  HEMORRHAGE  W/O  CC  

COMPLICATED  PEPTIC  ULCER 

UNCOMPLICATED  PEPTIC  ULCER  W  CC 

UNCOMPLICATED  PEPTIC  ULCER  W/O  CC 

INFLAMMATORY  BOWEL  DISEASE  

G.I.  OBSTRUCTION  W  CC  

G.I.  OBSTRUCTION  W/O  CC  

ESOPHAGITIS.  GASTROENT  &  MISC  DIGEST  DIS- 
ORDERS AGE  >17  W  CC. 

ESOPHAGITIS,  GASTROENT  &  MISC  DIGEST  DIS- 
ORDERS AGE  >17  W/O  CC. 

ESOPHAGITIS.  GASTROENT  &  MISC  DIGEST  DIS- 
ORDERS AGE  0-17. 

DENTAL  &  ORAL  DIS  EXCEPT  EXTRACTIONS  &  RES- 
TORATIONS, AGE  >1 7. 

•DENTAL  &  ORAL  DIS  EXCEPT  EXTRACTIONS  &  RES- 
TORATIONS. AGE  0-17. 

DENTAL  EXTRACTIONS  &  RESTORATIONS  

OTHER  DIGESTIVE  SYSTEM  DIAGNOSES  AGE  >17  W 
CC 

OTHER  DIGESTIVE  SYSTEM  DIAGNOSES  AGE  >17  W/O 
CC 

OTHER  DIGESTIVE  SYSTEM  DIAGNOSES  AGE  0-17 

PANCREAS.  LIVER  &  SHUNT  PROCEDURES  W  CC  

PANCREAS.  LIVER  &  SHUNT  PROCEDURES  W/O  CC 

BILIARY  TRACT  PROC  EXCEPT  ONLY  CHOLECYST  W 
OR  W/O  C.D.E.  W  CC. 

BILIARY  TRACT  PROC  EXCEPT  ONLY  CHOLECYST  W 
OR  W/O  C.D.E.  W/O  CC. 

CHOLECYSTECTOMY  W  C.D.E.  W  CC „ 

CHOLECYSTECTOMY  W  C.D.E.  W/O  CC 

CHOLECYSTECTOMY  EXCEPT  BY  LAPAROSCOPE  W/O 
C.D.E.  W  CC. 

CHOLECYSTECTOMY  EXCEPT  BY  LAPAROSCOPE  W/O 
C.D.E.  W/O  CC. 
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4.1817 

1.4059 
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.7026 

1.0066 
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1.7 
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2.0 
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4.0 
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3.3 
3.8 


.5553 
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.5414 

2.8 

.8424 

3.7 

.3140 

2.9 

.7104 
1.0591 

3.1 
4.5 

.5640 

2.7 

.8769 
4.4543 
1.7889 
3.2878 

3.9 

12.1 

6.2 

11.4 

1.7549 

6.8 

2.6894 
1.6127 
25679 

8.8 
5.8 
7.5 

4.3 


62 

15.0 

5.9 

6.0 

2.9 
5.3 

3.0 

AA 

22 

2.1 
9.4 

5.8 

5.7 

3.2 

5.0 
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12.5 

5.4 
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62 
5.0 
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72 
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42 
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OuHier 
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2.3728 

8.4 

112 

32 

3.1772 

7.9 

12.4 

32 

3.7669 

12.1 

16J 

36 

1.3675 
1.2486 

5.7 
5.5 

7.8 
7.7 

30 
30 

1.2004 
1.2194 

5.1 
5.3 

6.8 
7.3 

29 
29 

.7159 

3.6 

4.7 

28 

1.0508 

.6045" 

22606 

4.4 
2.6 
5.9 
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35 
6.7 

28 
21 
23 

1.8460 

7.2 

8.6 

31 

1.2740 

5.6 

6J 

23 

1.1487 

11.1 

11.1 

35 

1.7049 

7.0 

9.7 

31 

1.9256 
1.1119 
2.0784 

4.9 
3.0 
7.9 

6.5 

3.7 

11.1 

29 

20 
32 

2.8812 

10.2 

15.4 

34 

1.4574 

4.8 

62 

29 

.9553 

3.1 

3.8 

19 

.5706 

5.3 

5.3 

29 

1.8340 

1.0177 

.8720 

5.8 
3.1 
2.2 

8.1 
4.0 
2.9 

30 
27 
16 

.7417 

1.9 

2.3 

10 

1.0020 

1.3831 

.7449 

.9349 

3.3 
4.4 
2.3 
2.3 

5.0 
6.7 
3.0 
3.5 

27 
28 
18 
26 

.6512 

1.8 

2.4 

13 

1.0567 

3.3 

52 

27 

15263 

3.3 

5.1 

27 

1.0884 
2.0170 

2.6 
6.4 

4.5 
9.1 

27 
30 

1.0675 

3.1 

4.1 

27 

.8395 
.7620 
.5637 

4.7 

4.7 

3.3 

6.9 
6.4 
4.4 

29 
29 
27 

1.3796 
1.0115 

7.6 
5.8 

10.1 
7.6 

32 
30 

1.2112 

.6029 

1.0492 

5.5 
3.5 
5.8 

7.5 
4.6 
7.7 

30 
28 
30 
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200  ... 

201  ... 

202  ... 

203  ... 

204  ... 

205  .„ 

206  ... 

207  ... 

208  ... 

209  ... 
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223  ... 

224  ... 

225  ... 

226  ... 

227  ... 

228  ... 

229  ... 

230  ... 

231  ... 

232  ... 

233  ... 

234  ... 

235  ... 

236  ... 

237  ... 

238  ... 

239  ... 

240  ... 

241  ... 

242  ... 


or 
or 

00 


00 


01 

ot 
ot 

OS 

OS 
OS 
OS 

OS 
OS 

OS 

oe 

06 


SURG 

SURG 

SURG 

MED 
MED 

MED 
MED 

MED 

MED 
MED 
SURG 

SURG 

SURG 

SURG 

SURG 

SURG 
SURG 
SURG 

SURG 

SURG 

SURG 

SURG 

SURG 
SURG 
SURG 

SURG 

SURG 
SURG 
SURG 
SURG 

SURG 

SURG 

SURG 

SURG 
SURG 

SURG 

MED 
MED 
MED 

MED   ' 
MED 

MED 

MED 
MED 


HEPATOBILIARY  DIAGNOSTIC  PROCEDURE  FOR  MA- 
UGNANCY. 

HEPATOBILIARY  DIAGNOSTIC  PROCEDURE  FOR  NON- 
MALIGNANCY. 

OTHER  HEPATOBILIARY  OR  PANCREAS  O.R.  PROCE- 
DURES. 

CIRRHOSIS  &  ALCOHOLIC  HEPATmS  

MALIGNANCY  OF  flEPATOBIUARY  SYSTEM  OR  PAN- 
CREAS. 

DISORDERS  OF  PANCREAS  EXCEPT  MALIGNANCY  

DISORDERS  OF  UVER  EXCEPT  MAUG,  CIRR,  ALC 
HEPA  W  CC. 

DISORDERS  OF  LIVER  EXCEPT  MAUG,  CIRR.  ALC 
HEPA  W/0  CC. 

DISORDERS  OF  THE  BILIARY  TRACT  W  CC  

DISORDERS  OF  THE  BILIARY  TRACT  W/O  CC 

MAJOR  JOINT  &  LIMB  REATTACHMENT  PROCEDURES 
OF  LOWER  EXTREMITY. 

HIP  &  FEMUR  PROCEDURES  EXCEPT  MAJOR  JOINT 
AGE  >17  W  CC. 

HIP  &  FEMUR  PROCEDURES  EXCEPT  MAJOR  JOINT 
AGE>17W/OCC. 

•HIP  &  FEMUR  PROCEDURES  EXCEPT  MAJOR  JOINT 
AGE  0-17. 

AMPUTATION  FOR  MUSCULOSKELETAL  SYSTEM  & 
CONN  TISSUE  DISORDERS. 

BACK  &  NECK  PROCEDURES  W  CC  

BACK  &  NECK  PROCEDURES  W/O  CC 

BK)PSIES  OF  MUSCULOSKELETAL  SYSTEM  &  CON- 
NECTIVE TISSUE. 

WND  DEBRID  &  SKN  GRFT  EXCEPT  HAND.  FOR 
MUSCSKELET  &  CONN  TISS  DIS. 

LOWER  EXTREM  &  HUMER  PROC  EXCEPT  HIP,  FOOT. 
FEMUR  AGE>17  WCC. 

LOWER  EXTREM  &  HUMER  PROC  EXCEPT  HIP.  FOOT. 
FEMUR  AGE  >17  W/O  CC. 

•LOWER  EXTREM  &  HUMER  PROC  EXCEPT  HIP.  FOOT. 
FEMUR  AGE  0-17. 

KNEE  PROCEDURES  W  CC 

KNEE  PROCEDURES  W/O  CC  

MAJOR  SHOULDER/ELBOW  PROC.  OR  OTHER  UPPER 
EXTREMITY  PROC  W  CC. 

SHOULDER,  ELBOW  OR  FOREARM  PROC,  EXC  MAJOR 
JOINT  PROC,  W/O  CC. 

FOOT  PROCEDURES ; 

SOFT  TISSUE  PROCEDURES  W  CC  

SOFT  TISSUE  PROCEDURES  W/O  CC  

MAJOR  THUMB  OR  JOINT  PROC,  OR  OTH  HAND  OR 
WRIST  PROC  W  CC. 

HAND  OR  WRIST  PROC.  EXCEPT  MAJOR  JOINT  PROC. 
W/O  CC. 

LOCAL  EXCISION  &  REMOVAL  OF  INT  FIX  DEVICES  OF 
HIP  &  FEMUR. 

LOCAL  EXCISION  &  REMOVAL  OF  INT  FIX  DEVICES  EX- 
CEPT HIP  &  FEMUR. 

ARTHROSCOPY 

OTHER  MUSCULOSKELET  SYS  &  CONN  TISS  O.R. 
PROC  W  CC. 

OTHER  MUSCULOSKELET  SYS  &  CONN  TISS  O.R. 
PROC  W/O  CC. 

FRACTURES  OF  FEMUR  

FRACTURES  OF  HIP  &  PELVIS 

SPRAINS,  STRAINS.  &  DISLOCATIONS  OF  HIP.  PELVIS 
&  THIGH. 

OSTEOMYELITIS  

PATHOLOGICAL  FRACTURES  &  MUSCULOSKELETAL  & 
CONN  TISS  MALIGNANCY. 

CONNECTIVE  TISSUE  DISORDERS  W  CC  _ 

CONNECTIVE  TISSUE  DISORDERS  W/O  CC  

SEPTIC  ARTHRITIS  
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SURG 

SURG 


09  SURG 


SURG 
SURG 

SURG 

SURG 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 
MED 
SURG 

SURG 
SURG 

SURG 
SURG 
SURG 


MEDICAL  BACK  PROBLEMS  

BONE  DISEASES  &  SPECIFIC  ARTHROPATHIES  W  CC 
BONE  DISEASES  &  SPECIRC  ARTHROPATHIES  W/0 

CC. 

NON-SPECIFIC  ARTHROPATHIES , 

SIGNS  &  SYMPTOMS  OF  MUSCULOSKELETAL  SYSTEM 

&  CONN  TISSUE. 

TENDONITIS,  MYOSITIS  &  BURSITIS 

AFTERCARE,    MUSCULOSKELETAL    SYSTEM   &   CON- 
NECTIVE TISSUE. 
FX,  SPRN,  STRN  &  DISL  OF  FOREARM,  HAND,  FOOT 

AGE>17WCC. 
FX,  SPRN.  STRN  &  DISLJOF  FOREARM,  HAND,  FOOT 

AGE  >17  W/O  CC. 
•FX.  SPRN,  STRN  &  DISL  OF  FOREARM.  HAND,  FOOT 

AGE  0-17. 
FX.  SPRN,  STRN  &  DISL  OF  UPARM.  LOWLEG  EX  FOOT 

AGE  >17  W  CC. 
FX.  SPRN.  STRN  &  DISL  OF  UPARM,  LOWLEG  EX  FOOT 

AGE  >17  W/O  CC. 
•FX.  SPRN.  STRN  &  piSL  OF  UPARM.  LOWLEG  EX 

FOOT  AGE  6-17. 
OTHER  MUSCULOSKELETAL  SYSTEM  &  CONNECTIVE 

TISSUE  DIAGNOSES. 

TOTAL  MASTECTOMY  FOR  MALIGNANCY  W  CC 

TOTAL  MASTECTOMY  FOR  MALIGNANCY  W/O  CC 

SUBTOTAL  MASTECTOMY  FOR  MALIGNANCY  W  CC  

SUBTOTAL  MASTECTOMY  FOR  MALIGNANCY  W/O  CC 
BREAST   PROC   FOR   NON-MALIGNANCY   EXCEPT   BI- 
OPSY &  LOCAL  EXCISION. 
BREAST  BIOPSY  &  LOCAL  EXCISION  FOR  NON-MALIG- 
NANCY. 
SKIN    GRAFT    &/OR    DEBRID    FOR    SKIN    ULCER   OR 

CELLULITIS  W  CC. 
SKIN    GRAFT    &/OR    DEBRID    FOR    SKIN    ULCER    OR 

CELLULITIS  W/O  CC. 
SKIN  GRAFT  &/0R  DEBRID  EXCEPT  FOR  SKIN  ULCER 

OR  CELLULITIS  W  CC. 
SKIN  GRAFT  &/0R  DEBRID  EXCEPT  FOR  SKIN  ULCER 

OR  CELLULITIS  W/O  CC. 

PERIANAL  &  PILONIDAL  PROCEDURES  

SKIN,   SUBCUTANEOUS  TISSUE  &   BREAST  PLASTIC 

PROCEDURES. 

OTHER  SKIN,  SUBCUT  TISS  &  BREAST  PROC  W  CC  

OTHER  SKIN,  SUBCUT  TISS  &  BREAST  PROC  W/O  CC 

SKIN  ULCERS  „ 

MAJOR  SKIN  DISORDERS  W  CC 

MAJOR  SKIN  DISORDERS  W/O  CC 

MALIGNANT  BREAST  DISORDERS  W  CC  

MALIGNANT  BREAST  DISORDERS  W/O  CC 

NON-MALIGNANT  BREAST  DISORDERS  „.... 

CELLULITIS  AGE  >17  W  CC  

CELLULITIS  AGE  >17  W/O  CC  

•CELLULITIS  AGE  0-17 

TRAUMA  TO  THE  SKIN,  SUBCUT  TISS  &  BREAST  AGE 

>17  W  CC. 
TRAUMA  TO  THE  SKIN,  SUBCUT  TISS  &  BREAST  AGE 

>17  W/O  CC. 
•TRAUMA  TO  THE  SKIN,  SUBCUT  TISS  &  BREAST  AGE 

0-17. 

MINOR  SKIN  DISORDERS  W  CC  

MINOR  SKIN  DISORDERS  W/O  CC  

AMPUTAT  OF  LOWER  LIMB  FOR  ENDOCRINE,  NUTRIT, 

&  METABOL  DISORDERS. 

ADRENAL  &  PITUITARY  PROCEDURES  

SKIN  GRAFTS  &  WOUND  DEBRID  FOR  ENDOC,  NUTRIT 

&  METAB  DISORDERS. 

O.R.  PROCEDURES  FOR  OBESITY 

PARATHYROID  PROCEDURES 

THYROID  PROCEDURES 


Relative 
weights 


.7241 
.7279 
.4954 

.5887 
.5623 

.7325 
.6522 

.6915 

.4640 

.2479 

.7438 

.4451 

.2886 

.7651 

.9015 
.7087 
.8640 
.6083 
.8286 

.7695 
2.1226 
1.1270 
1.4993 

.7629 

.8330 
.9916 

1.6416 
.7003 

1.0816 

1.0158 
.6346 

1.0760 
.5085 
.6374 
.8526 
.5774 
.7190 
.6750 

.4560 

2509 

.6990 

.4340 

2.2015 

2.3775 
1.9765 

2.0104 

1.0198 

.8798 


Geometric 
mean  LOS 


4.3 
4.3 
3.2 

3.6 
2.9 

3.9 
2.9 

3.6 

2.5 

1.8 

4.3 

2.9 

2.9 

4.0 

2.8 
22 
2.3 
1.6 
1.9 

2.7 

9.9 

6.0 

4.8 

2.7 

2.8 
2.5 

6.3 
2.4 
6.6 
5.6 
4.1 
5.3 
2.5 
3.9 
5.5 
4.3 
42 
3.7 

2.7 

22 

4.1 
2.9 
9.5 

6.6 
9.4 

52 
2.7 
2.1 


Arithmetic 
mean  LOS 


; 


5.6 

5.8 
4.3 

4.6 
4.0 

5.3 
4.3 

5.1 

3.3 

1.8 

5.8 

3.9 

2.9 

5.7 

3.4 
2.5 
3.5 
1.9 
2.3 

3.9 

13.9 

8.3 

7.7 

3.7 

4.3 
4.1 

9.3 
3.4 
8.5 
7.5 
5.5 
7.9 
3.7 
5.0 
6.7 
52 
42 
5.1 

3.6 

22 

5.5 

3.8 

13.7 

8.7 
13.4 

6.9 
4.0 
2.8 


Outlier 
threshold 


28 
28 
27 

28 
27 

28 
27 

28 

22 

15 

28 

25 

27 

28 

17 
10 
26 
8 
12 

27 

34 

30 

29 

27 

27 
27 

30 
26 
31 
30 
28 
29 
27 
28 
29 
25 
24 
28 

24 

19 

28 
26 
34 

31 
33 

29 
27 
15 
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291 
292 

293 

294 
295 
296 

297 

298 

299 
300 
301 
302 
303 

304 

305 

306 
307 
308 
309 
310 
311 
312 
313 
314 
315 
316 
317 
318 
319 
320 

321 

322 
323 
324 
325 

326 

327 

328 
329 
330 
331 

332 

333 

334 
335 
336 
337 
338 
339 
340 
341 
342 
343 


SURG 
SURG 

SURG 

MED 
MED 
MED 

MED 

MED 

MED 

MED 

MED 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG 

MED 

MED 

MED 

MED 

MED 

MED 

MED 
MED 
MED 
MED 

MED 

MED 

MED 
MED 
MED 
MED 

MED 

MED 

SURG 
SURG 
SURG 
SURG 
SURG 
SURG 
SURG 
SURG 
SURG 
SURG 


THYROGLOSSAL  PROCEDURES  — 

OTHER  ENDOCRINE.  NUTRIT  &  METAB  O.R.  PnOC  W 

CC. 
OTHER  ENDOCRINE.  NUTRIT  &  METAB  O.R.  PROC  W/O 

CC 

DIABETES  AGE  >35 

DIABETES  AGE  0-35  

NUTRITIONAL  &  MISC  METABOUC  DISORDERS  AGE 

>17  W  CC. 
NUTRITIONAL  &  MISC  METABOLIC  DISORDERS  AGE 

>17W/0CC. 
NUTRITIONAL  &  MISC  METABOLIC  DISORDERS  AGE  0- 

17. 

INBORN  ERRORS  OF  METABOLISM 

ENDOCRINE  DISORDERS  W  CC  - 

ENDOCRINE  DISORDERS  W/O  CC  

KIDNEY  TRANSPLANT 

KIDNEY,  URETER  &  MAJOR  BLADDER  PROCEDURES 

FOR  NEOPLASM 
KIDNEY,  URETER  &  MAJOR  BLADDER  PROC  FOR  NON- 

NEOPL  W  CC. 
KIDNEY.  URETER  &  MAJOR  BLADDER  PROC  FOR  NON- 

NEOPL  W/O  CC. 

PROSTATECTOMY  W  CC 

PROSTATECTOMY  W/O  CC  

MINOR  BLADDER  PROCEDURES  W  CC - 

MINOR  BLADDER  PROCEDURES  W/O  CC - 

TRANSURETHRAL  PROCEDURES  W  CC  

TRANSURETHRAL  PROCEDURES  W/O  CC 

URETHRAL  PROCEDURES.  AGE  >17  W  CC  

URETHRAL  PROCEDURES.  AGE  >17  W/O  CC 

•URETHRAL  PROCEDURES.  AGE  0-17  „ 

OTHER  KIDNEY  &  URINARY  TRACT  O.R.  PROCEDURES 

RENAL  FAILURE  

ADMIT  FOR  RENAL  DIALYSIS 

KIDNEY  &  URINARY  TRACT  NEOPLASMS  W  CC  

KIDNEY  &  URINARY  TRACT  NEOPLASMS  W/O  CC 

KIDNEY  &  URINARY  TRACT  INFECTIONS  AGE  >17  W 

CC 
KIDNEY  &  URINARY  TRACT  INFECTIONS  AGE  >17  W/O 

CC 

KIDNEY  &  URINARY  TRACT  INFECTIONS  AGE  0-17 

URINARY  STONES  W  CC,  &/OR  ESW  LITHOTRIPSY  

URINARY  STONES  W/O  CC  

KIDNEY  &  URINARY  TRACT  SIGNS  &  SYMPTOMS  AGE 

>17WCC. 
KIDNEY  &  URINARY  TRACT  SIGNS  &  SYMPTOMS  AGE 

>17  W/O  CC. 
•KIDNEY  &  URINARY  TRACT  SIGNS  &  SYMPTOMS  AGE 

0-17. 

URETHRAL  STRICTURE  AGE  >17  W  CC  

URETHRAL  STRICTURE  AGE  >17  W/O  CC  

•URETHRAL  STRICTURE  AGE  0-17  „ 

OTHER  KIDNEY  &  URINARY  TRACT  DIAGNOSES  AGE 

>17WCC. 
OTHER  KIDNEY  &  URINARY  TRACT  DIAGNOSES  AGE 

>17  W/O  CC. 
OTHER  KIDNEY  &  URINARY  TRACT  DIAGNOSES  AGE 

0-17. 

MAJOR  MALE  PELVIC  PROCEDURES  W  CC  

MAJOR  MALE  PELVIC  PROCEDURES  W/O  CC 

TRANSURETHRAL  PROSTATECTOMY  W  CC  

TRANSURETHRAL  PROSTATECTOMY  W/O  CC 

TESTES  PROCEDURES.  FOR  MALIGNANCY  

TESTES  PROCEDURES.  NON-MALIGNANCY  AGE  >17  .... 
•TESTES  PROCEDURES.  NON-MALIGNANCY  AGE  0-17 

PENIS  PROCEDURES  ™ 

CIRCUMCISION  AGE  >17 ..„ ~ 

•CIRCUMCISION  AGE  0-17  


Relative 
weights 


3189 
2.6460 

1.2671 

.7594 
.7159 
.8929 

.5364 

.5221 

J330 
1.0950 

.6182 
3.9047 
2.6409 

2.3716 

1.1776 

1.2258 
.6708 

1.5252 
.8860 

1.0015 
.5670 
.9124 
.5223 
.4836 

2.0674 

1.3034 
.4845 

1.1296 
.5772 
.9048 

.6077 

.5133 
.7496 
.4159 
.6377 

.4320 

J2341 

.6886 
.4567 
.3115 
.9914 

.6070 

.8562 

1.6653 

1.2610 

.8848 

.6147 

1.0499 

1.0194 

.2769 

1.0745 

.7578 

.1504 


Geometric 
mean  LOS 


1.4 
8.4 

4.6 

4.3 
3.3 
4.7 

3.3 

2.5 

3.9 
5.5 
3.4 
10.4 
8.4 

7.5 

3.9 

4.3 
2.4 
4.7 
2.3 
3.2 
1.8 
3.2 
1.8 
2.3 
5.3 
5.4 
1.9 
5.0 
2.3 
5.1 

3.9 

3.6 
2.7 
1.7 
3.4 

2.4 

3.1 

3.1 
2.1 
1.6 
4.6 

2.8 

4.3 

5.3 
4.2 
3.2 
2.3 
3.5 
3.1 
2.4 
2.3 
2.7 
1.7 


Arithmetic 
mean  LOS 


1.8 
12.8 

6.8 

5.7 
4.3 
6.4 

4.3 

3.4 

5.4 

7.3 

4.4 

12.3 

10.2 

10.3 

4.9 

6.2 
3.0 
7.0 
3.0 
4.6 
2.2 
4.8 
2.3 
2.3 
9.3 
7.6 
2.9 
12 
3.2 
6.4 

4.7 

4.4 
3.6 
2.1 
4.6 

3.4 

3.1 

4.3 
2.8 
1.6 
62 

3.9 

5.8 

6.1 
4.6 
4.1 
2.7 
5.3 
5.3 
2.4 
3.3 
4.0 
1.7 


OuUier 
threshotd 


8 
32 

29 

28 
27 
29 

26 

23 

28 
30 
27 
34 
32 

31 

28 

28 
15 
29 
18 
27 
11 
27 
13 
26 
29 
29 
20 
29 
24 
29 

24 

23 

24 
10 
27 

19 

27 

27 

17 

9 

29 

27 

28 

23 
17 
24 
11 
27 
27 
13 
21 
27 
6 
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344  ... 

345  ... 

346  ... 

347  ... 

348  ... 

349  ... 

350  ... 


12 

12 

12 
12 

12 
12 
12 


SURG 

SURG 

MED 
MED 

MED 
MED 
MED 


351  ... 

352  ... 

353  ... 

12 
12 
13 

MED 
MED 
SURG 

354  ... 

13 

SURG 

355  ... 

13 

SURG 

356  ... 

13 

SURG 

357  ... 

13 

SURG 

358  ... 

13 

SURG 

359  ... 

13 

SURG 

360  ... 

361  ... 

362  ... 

363  ... 

13 
13 
13 
13 

SURG 
SURG 
SURG 
SURG 

364  ... 

365  ... 

13 
13 

^URG 
SURG 

366  ... 

367  ... 

13 
13 

MED 
MED 

368  ... 

369  ... 

13 
13 

MED 
MED 

370  ... 

371  ... 

372  ... 

373  ... 

374  ... 

375  ... 

14 
14 
14 
14 
14 
14 

SURG 

SURG 

MED 

MED 

SURG 

SURG 

376  ... 

14 

MED 

377  ... 

14 

SURG 

378  ... 

379  ... 

380  ... 

381  ... 

14 
14 
14 
14 

MED 
MED 
MED 
SURG 

382  ... 

383  ... 

14 
14 

MED 
MED 

384  ... 

14 

MED 

385  ... 

15 

386  ... 

15 

387  ... 

388  ... 

389  ... 

390  ... 

15 
15 
15 
15 

OTHER  MALE  REPRODUCTIVE  SYSTEM  O.R.  PROCE- 
DURES FOR  MALIGNANCY. 

OTHER  MALE  REPRODUCTIVE  SYSTEM  O.R.  PROC  EX- 
CEPT FOR  MALIGNANCY. 

MALIGNANCY,  MALE  REPRODUCTIVE  SYSTEM,  W  CC 

MALIGNANCY,   MALE   REPRODUCTIVE   SYSTEM,   W/0 
CC 

BENIGN  PROSTATIC  HYPERTROPHY  W  CC  

BENIGN  PROSTATIC  HYPERTROPHY  W/0  CC 

INFLAMMATION  OF  THE  MALE  REPRODUCTIVE  SYS- 
TEM. 

•STERILIZATION,  MALE  

OTHER  MALE  REPRODUCTIVE  SYSTEM  DIAGNOSES  .... 

PELVIC  EVISCERATION,   RADICAL  HYSTERECTOMY  & 
RADICAL  VULVECTOMY. 

UTERINE.      ADNEXA      PROC      FOR      NON-OVARIAN/ 
ADNEXAL  MALIG  W  CC. 

UTERINE,      ADNEXA      PROC      FOR      NON-OVARIAN/ 
ADNEXAL  MALIG  W/O  CC. 

FEMALE  REPRODUCTIVE  SYSTEM  RECONSTRUCTIVE 
PROCEDURES. 

UTERINE     &     ADNEXA     PROC     FOR     OVARIAN     OR 
ADNEXAL  MALIGNANCY. 

UTERINE  &  ADNEXA  PROC  FOR  NON-MALIGNANCY  W 
CC 

UTERINE  &  ADNEXA  PROC  FOR  NON-MALIGNANCY  W/ 
OCC. 

VAGINA,  CERVIX  &  VULVA  PROCEDURES  

LAPAROSCOPY  &  INCISIONAL  TUBAL  INTERRUPTION 

•ENDOSCOPIC  TUBAL  INTERRUPTION  

D&C,    CONIZATION    &    RADIO-IMPLANT,    FOR    MALIG- 
NANCY. 

D&C,  CONIZATION  EXCEPT  FOR  MALIGNANCY  

OTHER  FEMALE  REPRODUCTIVE  SYSTEM  O.R.  PRO- 
CEDURES. 

MALIGNANCY,  FEMALE  REPRODUCTIVE  SYSTEM  W  CC 

MALIGNANCY,  FEMALE  REPRODUCTIVE  SYSTEM  W/O 
CC 

INFECTIONS,  FEMALE  REPRODUCTIVE  SYSTEM  

MENSTRUAL  &  OTHER  FEMALE  REPRODUCTIVE  SYS- 
TEM DISORDERS. 

CESAREAN  SECTION  W  CC  

CESAREAN  SECTION  W/O  CC 

VAGINAL  DELIVERY  W  COMPLICATING  DIAGNOSES  

VAGINAL  DELIVERY  W/0  COMPLICATING  DIAGNOSES 

VAGINAL  DELIVERY  W  STERILIZATION  &/0R  D&C 

•VAGINAL  DELIVERY  W  O.R.  PROC  EXCEPT  STERIL  &J 
OR  D&C 

POSTPARTUM  &  POST  ABORTION   DIAGNOSES  W/0 
Q  p   PROCEDURE 

POSTPARTUM  &  POST  ABORTION  DIAGNOSES  W  O.R. 
PROCEDURE. 

ECTOPIC  PREGNANCY  ; 

THREATENED  ABORTION  

ABORTION  W/0  D&C 

ABORTION    W    D&C,    ASPIRATION    CURETTAGE    OR 
HYSTEROTOMY. 

FALSE  LABOR 

OTHER  ANTEPARTUM  DIAGNOSES  WM^^ 
PLICATIONS. 

OTHER     ANTEPARTUM     DIAGNOSES    W/O    MEDICAL 
COMPLICATIONS. 

•NEONATES,   DIED  OR  TRANSFERRED  TO  ANOTHER 
ACUTE  CARE  FACILITY. 

•EXTREME  IMMATURITY  OR  RESPIRATORY 
SYNDROME,  NEONATE. 

•PREMATURITY  W  MAJOR  PROBLEMS 

•PREMATURITY  W/0  MAJOR  PROBLEMS  

FULL  TERM  NEONATE  W  MAJOR  PROBLEMS  . 

NEONATE  W  OTHER  SIGNIFICANT  PROBLEMS 


Relative 
weights 


DISTRESS 


1.0083 

.8422 

.9559 
.5096 

.7107 
.3974 
.6611 

.2309 

.5877 

1.9174 

1.4643 

.9056 

.7376 

2.3824 

1.1713 

.8285 

.8459 

1.1148 

.2951 

.6911 

.6739 
1.7237 

1.1941 
.5216 

1.0230 
.5454 

1.0401 
.6838 
.5439 
.3602 
.6775 
.6698 

.5638 

.8188 

.8054 
.3591 
.4775 
.5151 

.2013 
.4655 

.3921 

1.3443 

4.4329 

3.0276 
1.8268 
2.2451 
1.2845 


Geometric 
mean  LOS 


2.3 

2.8 

4.8 
2.4 

3.6 
2.2 
3.9 

1.3 
2.8 
6.7 

5.2 

3.6 

2.6 

8.0 

4.1 

3.0 

2.9 
2.5 

1.4 
2.6 

2.6 
5.3 

5.3 
2.3 

5.3 
2.6 

4.3 
3.2 
2.4 
1.7 
2.0 
4.4 

2.3 

2.1 

2.4 
2.0 
1.7 
1.7 

1.3 
2.8 

1.8 

1.8 

17.9 

13.3 
8.6 
7.9 
3.6 


Arithmetic 
mean  LOS 


3.5 

4.0 

6.8 
3.3 

4.9 
3.0 
4.8 

1.3 
3.9 
8.3 

6.3 

3.9 

3.0 

9.8 

4.8 

3.3 

3.5 
3.5 
1.4 
3.5 

3.6 
8.1 

7.8 
32 

6.9 
3.7 

5.6 
3.6 
3.4 
1.9 
2.6 
4.4 

3.4 

3.3 

2.9 
.3.0 
2.3 

2.3 

1.6 
4.1 

3.1 

1.8 

17.9 

13.3 
8.6 

10.7 
4.7 


OutKer 
threshold 


25 

27 

29 
25 

28 
20 
24 

5 
27 
31 

28 

11 

12 

32 

19 

10 

17 

23 

5 

21 

27 
29 

29 
24 

29 
27 

26 
11 
20 
7 
11 
28 

25 

26 

15 
21 
12 
14 

6 
27 

22 

26 

42 

37 
33 
32 
28 
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Table  5 
OF  Stay, 


— LST 


Alio 


391  .» 

392  ... 

393  ... 

394  .„ 

395  ... 

396  .„ 

397  ... 

398  ... 

399  ... 

400  ... 

401  ... 

402  ... 

403  ... 

404  ... 

405  ... 

406  ... 

407  ... 

408  ... 

409  ... 

410  ... 

411  ... 

412  ... 

413  ... 

414  ... 

415  ... 

416  ... 

417  ... 
418»... 

419  ... 

420  ... 

421  ... 

422  ... 

423  ... 

424  ... 

425  ... 

426  ... 

427  ... 

428  ... 

429  ... 

430  .- 

431  ... 

432  ... 

433  ... 

434  ... 

435  ... 

436  ... 

437  ... 

438  ... 

439  ... 
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15 
16 
16 
16 

16 
16 
16 
16 

16 

17 
17 

17 

17 
17 
17 

17 

17 

17 

17 
17 

17 
17 
17 

17 

18 

18 
18 
18 
18 
18 
18 
18 

18 

19 

19 

19 
19 

IS 
IS 
19 

19 
19 
2G 

20 

20 
20 
20 


21     SURG 


SURG 
SURG 
SURG 

MED 
MED 
MED 
MED 

MED 

SURG 
SURG 

SURG 

MED 
MED. 


SURG 

SURG 

SURG 

MED 
MED 

MED 
MED 
MED 

MED 

SURG 

MED 
MED 
MED 
MED 
MED 
MED 
MED 

MED 

SURG 

MED 

MED 
MED 
MED 
MED 
MED 
MED 
MED 


•normal  NEWBORN -.. 

SPLENECTOMY  AGE  >17  -... 

•SPLENECTOMY  AGE  0-17  

OTHER  O.R.  PROCEDURES  OF  THE  BLOOD  AND 
BLOOD  FORMING  ORGANS. 

RED  BLOOD  CELL  DISORDERS  AGE  >17  

RED  BLOOD  CELL  DISORDERS  AGE  0-17  

COAGULATION  DISORDERS - - 

RETICULOENDOTHELIAL  &  IMMUNITY  DISORDERS  W 

cc 

RETICULOENDOTHELIAL  &  IMMUNITY  DISORDERS  W/0 
CC 

LYMPHOMA  &  LEUKEMIA  W  MAJOR  O.R.  PROCEDURE 

LYMPHOMA  &  NON-ACUTE  LEUKEMIA  W  OTHER  O.R. 
PROC  W  CC 

LYMPHOMA  &  NON-ACUTE  LEUKEMIA  W  OTHER  O.R. 
PROC  W/O  CC. 

LYMPHOMA  &  NON-ACUTE  LEUKEMIA  W  CC  

LYMPHOMA  &  NON-ACUTE  LEUKEMIA  W/O  CC 

•ACUTE  LEUKEMIA  W/O  MAJOR  O.R.  PROCEDURE  AGE 
0-17. 

MYELOPROLIF  DISORD  OR  POORLY  DIFF  NEOPL  W 
MAJ  O.R.  PROC  W  CC. 

MYELOPROLIF  DISORD  OR  POORLY  DIFF  NEOPL  W 
MAJ  OR.  PROC  W/O  CC. 

MYELOPROLIF  DISORD  OR  POORLY  DIFF  NEOPL  W 
OTHER  O.R.  PROC. 

RADIOTHERAPY  

CHEMOTHERAPY  W/O  ACUTE  LEUKEMIA  AS  SECOND- 
ARY DIAGNOSIS. 

HISTORY  OF  MALIGNANCY  W/O  ENDOSCOPY 

HISTORY  OF  MALIGNANCY  W  ENDOSCOPY 

OTHER  MYELOPROLIF  DIS  OR  POORLY  DIFF  NEOPL 
DIAG  W  CC. 

OTHER  MYELOPROLIF  DIS  OR  POORLY  DIFF  NEOPL 
DIAG  W/O  CC. 

O.R.  PROCEDURE  FOR  INFECTIOUS  &  PARASITIC  DIS- 
EASES. 

SEPTICEMIA  AGE  >17 

SEPTICEMIA  AGE  0-17 

POSTOPERATIVE  &  POST-TRAUMATIC  INFECTIONS  

FEVER  OF  UNKNOWN  ORIGIN  AGE  >17  W  CC 

FEVER  OF  UNKNOWN  ORIGIN  AGE  >17  W/O  CC  

VIRAL  ILLNESS  AGE  >17  

VIRAL  ILLNESS  &  FEVER  OF  UNKNOWN  ORIGIN  AGE 
0-17. 

OTHER  INFECTIOUS  &  PARASITIC  DISEASES  DIAG- 
NOSES. 

O.R.  PROCEDURE  W  PRINCIPAL  DIAGNOSES  OF  MEN- 
TAL ILLNESS. 

ACUTE  ADJUST  REACT  &  DISTURBANCES  OF 
PSYCHOSOCIAL  DYSFUNCTION. 

DEPRESSIVE  NEUROSES  

NEUROSES  EXCEPT  DEPRESSIVE  „ _.... 

DISORDERS  OF  PERSONALITY  &  IMPULSE  CONTROL 

ORGANIC  DISTURBANCES  &  MENTAL  RETARDATION  ... 

PSYCHOSES 

CHILDHOOD  MENTAL  OlsbRDERS 

OTHER  MENTAL  DISORDER  DIAGNOSES  

ALCOHOL/DRUG  ABUSE  OR  DEPENDENCE,  LEFT  AMA 

ALC/DRUG  ABUSE  OR  DEPEND,  DETOX  OR  OTH 
SYMPT  TREAT  W  CC. 

ALC/DRUG  ABUSE  OR  DEPEND,  DETOX  OR  OTH 
SYMPT  TREAT  W/O  CC. 

ALC/DRUG  DEPENDENCE  W  REHABILITATION  THER- 
APY. 

ALC/DRUG  DEPENDENCE,  COMBINED  REHAB  &  DETOX 
THERAPY. 

NO  LONGER  VALID  - _ 

SKIN  GRAFTS  FOR  INJURIES 


Relative 
weights 


.1490 
3iJ443 
1.3168 
1.5994 

.8362 

.6966 

1.2612 

1.2106 

.7030 

2.5572 
2.4834 

1.0255 

1.6925 

.8059 

1.8669 

2.6841 

1.1787 

1.7393 

.9763 
.7514 

.3837 

.4080 

1.3257 

.7337 

3.4430 

1.4838 
.8089 
.9697 
.8991 
.6264 
.7153 
.5347 

1.5947 

2.3637 

.7051 

.5680 
.5495 
.7303 
.9075 
.8391 
.6556 
.7363 
.2986 
.7141 

.4164 

.8183 

.7657 

.0000 
1.6144 


Geometric 
mean  LOS 


3.1 
8.9 
9.1 
4.5 

3.9 
2.7 
4.4 
5.2 

3.5 

6.7 
8.5 

3.1 

6.5 
3.7 
4.9 

8.1 

3.8 

5.0 

4.7 
2.6 

2.1 
2.1 
6.0 

3.7 

11.4 

6.2 
3.7 
5.4 
4.4 
3.5 
3.6 
2.9 

6.3 

10.9 

3.5 

3.9 
3.7 
5.2 
5.9 
6.9 
4.9 
3.9 
2.5 
4.3 

3.8 

12.1 

9.2 

.0 
5.9 


Arithmetic 
mean  LOS 


3.1 

11.7 

9.1 

8.0 

5.4 
3.8 
6.1 
6.6 

4.4 

10.4 
12.4 

4.7 

9.3 
5.1 
4.9 

11.3 

4.9 

8.2 

6.7 
3.4 

2.7 
3.0 
8.4 

5.2 

15.8 

8.3 
4.6 
6.8 
5.7 
4.3 
4.7 
3.8 

8.8 

18.0 

4.9 

5.5 
5.2 
8.4 
9.0 
9.8 
7.2 
6.5 
3.4 
5.8 

4.8 

14.8 

10.9 

.0 

8.9 


Outlier 
threshold 


11 
33 
33 
28 

28 
27 
28 
29 

27 

31 
32 

27 

30 
28 
29 

32 

28 

29 

29 
20 

16 
23 
30 

28 

35 

30 
28 
29 
28 
24 
28 
25 

30 

35 

27 

28 
28 
29 
30 
31 
29 
28 
25 
28 

28 

36 

33 

0 

30 
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Relative 

Geometric 

Arittimetic 

Outlier 

weights 

mean  LOS 

mean  LOS 

ttvesnokj 

1.7725 

6.3 

9.9 

30 

.9294 

2.4 

4.4 

26 

2.1663 

5.6 

8.7 

30 

.8849 

2.5 

3.6 

26 

.7312 

4.0 

5.3 

28 

.4845 

2.9 

3.9 

25 

J2894 

2.4 

2.4 

22 

.4918 

2.1 

2.8 

17 

.0777 

1.0 

1.0 

1 

.7902 

3.0 

4.5 

27 

.4274 

1.8 

2.3 

13 

2570 

2.1 

2.1 

17 

.9473 

3.8 

5.4 

28 

.4822 

2.4 

32 

20 

.8575 

3.4 

5.1 

27 

.4467 

2.1 

2.8 

18 

i.av7 

4.1 

8.4 

28 

1.4657 

2.4 

4.8 

26 

3.4991 

11.9 

16.9 

36 

1.6538 

6.7 

10.3 

31 

.9547 

4.6 

6.6 

29 

.9963 

2.5 

4.9 

27 

1.4298 

11.0 

13.9 

35 

.7101 

3.8 

52 

28 

.5028 

2.8 

3.8 

24 

.5571 

2.3 

3.9 

26 

.5905 

2.5 

4.8 

27 

.4588 

2.4 

4.1 

26 

3.6028 

10.6 

15.3 

35 

.0000 

.0 

.0 

0 

.0000 

.0 

.0 

0 

3.5980 

6.8 

8.1 

31 

10.9989 

17.0 

302 

41 

3.5740 

8.5 

14.7 

33 

.0000 

.0 

.0 

0 

3.6765 

8.6 

12.3 

33 

22479 

10.3 

13.9 

34 

1.7266 

5.9 

9.3 

30 

2.2883 

5.6 

8.3 

30 

1.4080 

3.5 

4.6 

27 

13.9424 

26.4 

32.6 

50 

11.2299 

29.7 

32.6 

54 

3.6578 

11.4 

14.9 

35 

16.0413 

36.0 

46.4 

60 

5.6821 

10.6 

15.9 

35 

32058 

9.2 

11.7 

33 

4.7915 

9.0 

13.6 

33 

2.0305 

62 

9.1 

30 

4.7905 

14.3 

20.5 

•■       38 

1.8141 

72 

10.7 

31 

440  ... 

21 

SURG 

441  ... 

21 

SURG 

442  ... 

21 

SURG 

443  ... 

21 

SURG 

444  ... 

21 

MED 

446  ... 

21 

MED 

446  ... 

21 

MED 

447  ... 

21 

MED 

448  ... 

21 

MED 

449  ... 

21 

MED 

450  ... 

21 

MED 

451  ... 

21 

MED 

452  ... 

21 

MED 

453  ... 

21 

MED 

454  ... 

21 

MED 

455  ... 

21 

MED 

456  ... 

22 

MED 

457  ... 

22 

MED 

458  ... 

22 

SURG 

459... 

22 

SURG 

460  ... 

22 

MED 

461  ... 

23 

SURG 

462  ... 

23 

MED 

463  ... 

23 

MED 

464  ... 

23 

MED 

465  ... 

23 

MED 

466  ... 

23 

MED 

467  ... 

23 

MED 

468  ... 

469  ... 

470  ... 

471  ... 

08 

SURG 

472  ... 

22 

SURG 

473  ... 

17 

474  ... 

475  ... 

04 

MED 

476  ... 

SURG 

477  ... 

SURG 

478  ... 

05 

SURG 

479  ... 

05 

SURG 

480  ... 

SURG 

481  ... 

SURG 

482  ... 

SURG 

483  ... 

SURG 

484  ... 

24 

SURG 

485  ... 

24 

SURG 

486  ... 

24 

SURG 

487  ... 

24 

MED 

488  ... 

25 

SURG 

489  ... 

25 

MED 

W/OUND  DEBRIDEMENTS  FOR  INJURIES  

HAND  PROCEDURES  FOR  INJURIES  

OTHER  O.R.  PROCEDURES  FOR  INJURIES  W  CC  

OTHER  O.R.  PROCEDURES  FOR  INJURIES  W/O  CC 

TRAUMATIC  INJURY  AGE  >17  W  CC  

TRAUMATIC  INJURY  AGE  >17  W/O  CC  

•TRAUMATIC  INJURY  AGE  0-17  

ALLERGIC  REACTIONS  AGE  >17  

ALLERGIC  REACTIONS  AGE  0-17  

POISONING  &  TOXIC  EFFECTS  OF  DRUGS  AGE  >17  W 
CC 

POISONING  &  TOXIC  EFFECTS  OF  DRUGS  AGE  >17  W/ 
OCC. 

•POISONING  &  TOXIC  EFFECTS  OF  DRUGS  AGE  0-17 

COMPLICATIONS  OF  TREATMENT  W  CC  

COMPLICATIONS  OF  TREATMENT  W/O  CC 

OTHER  INJURY,  POISONING  &  TOXIC  EFFECT  DIAG  W 
CC 

OTHER  INJURY,  POISONING  &  TOXIC  EFFECT  DIAG  W/ 
OCC. 

BURNS.  TRANSFERRED  TO  ANOTHER  ACUTE  CARE 
FACILITY. 

EXTENSIVE  BURNS  W/O  O.R.  PROCEDURE  

NON-EXTENSIVE  BURNS  W  SKIN  GRAFT 

NON-EXTENSIVE    BURNS   W   W/OUND    DEBRIDEMENT 
OR  OTHER  O.R.  PROC. 

NON-EXTENSIVE  BURNS  W/O  O.R.  PROCEDURE  

O.R.  PROC  W  DIAGNOSES  OF  OTHER  CONTACT  W 
HEALTH  SERVICES. 

REHABILITATION  

SIGNS  &  SYMPTOMS  W  CC  

SIGNS  &  SYMPTOMS  W/O  CC  

AFTERCARE  W  HISTORY  OF  MALIGNANCY  AS  SEC- 
ONDARY DIAGNOSIS. 

AFTERCARE  W/O  HISTORY  OF  MALIGNANCY  AS  SEC- 
ONDARY DIAGNOSIS. 

OTHER  FACTORS  INFLUENCING  HEALTH  STATUS  

EXTENSIVE  O.R.  PROCEDURE  UNRELATED  TO  PRIN- 
CIPAL DIAGNOSIS. 

••PRINCIPAL  DIAGNOSIS  INVALID  AS  DISCHARGE  DI- 
AGNOSIS. 

"UNGROUPABLE  

BILATERAL  OR  MULTIPLE  MAJOR  JOINT  PROCS  OF 
LOWER  EXTREMITY. 

EXTENSIVE  BURNS  W  O.R.  PROCEDURE  

ACUTE  LEUKEMIA  W/O  MAJOR  O.R.  PROCEDURE  AGE 
>17. 

NO  LONGER  VALID  

RESPIRATORY  SYSTEM  DIAGNOSIS  WITH  VENTILATOR 
SUPPORT. 

PROSTATIC  O.R.  PROCEDURE  UNRELATED  TO  PRIN- 
CIPAL DIAGNOSIS. 

NON-EXTENSIVE   O.R.    PROCEDURE   UNRELATED  TO 
PRINCIPAL  DIAGNOSIS. 

OTHER  VASCULAR  PROCEDURES  W  CC 

OTHER  VASCULAR  PROCEDURES  W/O  CC  

LIVER  TRANSPLANT  

BONE  MARROW  TRANSPLANT  ....! 

TRACHEOSTOMY  FOR  FACE,  MOUTH  &  NECK  DIAG- 
NOSES. 

TRACHEOSTOMY  EXCEPT  FOR  FACE,  MOUTH  &  NECK 
DIAGNOSES. 

CRANIOTOMY  FOR  MULTIPLE  SIGNIFICANT  TRAUMA  ... 

LIMB   REATTACHMENT,   HIP  AND   FEMUR   PROC  FOR 
MULTIPLE  SIGNIFICANT  TR. 

OTHER  O.R.   PROCEDURES   FOR  MULTIPLE  SIGNIFI- 
CANT TRAUMA. 

OTHER  MULTIPLE  SIGNIFICANT  TRAUMA 

HIV  W  EXTENSIVE  O.R.  PROCEDURE 

HIV  W  MAJOR  RELATED  CONDITION 
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490  ... 

491  ... 

492  ... 

493  .~ 

494  ... 

495  ... 


25 
08 

17 

07 

07 


MED 
SURG 

MED 

SURG 

SURG 

SURG 


HIV  W  Ofl  W/O  OTHER  RELATED  CONDITION  

MAJOR  JOINT  &  LIMB  REATTACHMENT  PROCEDURES 
OF  UPPER  EXTREMITY. 

CHEMOTHERAPY  W  ACUTE  LEUKEMIA  AS  SECOND- 
ARY DIAGNOSIS. 

LAPAROSCOPIC  CHOLECYSTECTOMY  W/O  C.D.E.  W 
CC 

LAPAROSCOPIC  CHOLECYSTECTOMY  W/O  C.D.E.  W/O 
CC 

LUNG  TRANSPLANT  


Relative 
weigtits 


1.0116 
1.6308 

4.0299 

1.7100 

.9169 

9.2870 


Geometric 
mean  LOS 


4.4 
3.6 

11.2 
4.2 
1.8 

18.0 


Arithmetic 
mean  LOS 


6.6 
4.3 

17.4 
5.9 
2.4 

22.7 


Outlier 
ttireshotd 


28 

19 

35 
28 
15 
42 


*  Medicare  data  have  t>een  supplemented  by  data  from  19  States  (or  low  volume  DRGS. 

**  DRGS  469  and  470  contain  cases  which  could  not  be  assigned  to  valid  DRGS. 

Note:  Geometric  mean  is  used  only  to  detemiine  payment  tor  transfer  cases. 

Note:  Arithmetic  mean  is  used  only  to  determine  payment  for  outlier  cases. 

Note:  Relative  »/eights  are  based  on  Medicare  patient  data  and  may  not  be  appropnate  (or  other  patients. 

Table  6a.— New  Diagnosis  Codes 


Diagnosis 
code 


079.6 

291.81 
291.89 
293.84 
300.82 
315.32 
414.04 
414.05 
466.11 
466.19 
483.1 

574.60 

574.61 
574.70 

574.71 
574.80 

574.81 
574.90 
574.91 
575.10 
575.11 
575.12 
752.51 

752.52 

752.61 
752.62 
752.63 
752.64 
752.65 
752.69 
753.20 
753.21 
753.22 
753.23 
753.29 
758.81 

758.89 

922.31 


Description 


(Respiratory  syncytial  virus  (RSV) 


fifcottcA  wittKJrawaJ  - - ■•— 

Other  specified  alcoholic  psychosis,  not  elsewtiere  dassiTied 

Organic  anxiety  syndrome  

Undifferentiated  somatoform  disorder  — ......~.. ... 

Receptive  language  disorder  (mixed) 

Qoronary  atherosclerosis  of  artery  bypass  graft  

Qoronary  atherosclerosis  of  unspecified  type  of  bypass  graft 
Acute  bronchiolitis  due  to  respiratory  syncytial  virus  (RSV)  ... 

Acute  bronchiolitis  due  to  other  intectious  organisms 

Rieumonia  due  to  Chlamydia  


ulus  of  gallbladder  and  bile  duct  with  acute  cholecystitis  without  mention  of  obstruc- 
n. 

jIus  of  gallbladder  and  bile  duct  with  acute  cholecystitis  with  otjstruction 

jIus  of  gallbladder  and  bile  duct  with  other  cholecystitis  without  mention  of  ot>struc- 
I. 

ilus  of  gallbladder  and  bile  duct  with  other  cholecystitis  with  obstruction  

Iculus  of  gallbladder  and  bile  duct  with  acute  and  chronic  cholecystitis  without  mention 
of  ot)struction. 

ilculus  of  gallbladder  and  bile  duct  with  acute  and  chronic  cholecystitis  with  obstmction 
Qalculus  of  gallbladder  and  bile  duct  without  cholecystitis  without  mention  of  obstmction 

Qakxilus  o1  gallbladder  and  bile  duct  wittKMJt  cholecystitis  with  obstruction . 

stitis,  unspecified 

ironic  cholecystitis 

te  and  chronic  cholecystitis  

Indescended  testis  . — 


letractile  testis 


ypospadias 

Epispadias — ■ 

Congenital  ctiordee „ — 

Siaopenis _ - 
idden  penis - 

er  penile  anomalies 

nspecified  obstructive  defect  of  renal  pelvis  and  ureter  . — .. 

genital  ot)struction  of  ureteropelvic  junction — 

genital  obstruction  of  ureterovesical  junction 

Qongenital  ureterocele ™ 

Obstmctive  defects  of  renal  pelvis  and  ureter,  not  elsewtwre  dassifed 
Other  conditions  due  to  sex  chromosonre  anomalies 


CC 


( Xher  condMorts  due  to  ctvomosome  arramalies,  not  elsewtiere  classified 


I  lack  contusion 


Y 
Y 

Y 
Y 

Y 
Y 
Y 
N 
N 
Y 
N 

N 

N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 

N 

N 


MDC 


15 

.18 

20 

20 

19 

19 

19 

5 

5 

4 

4 

4 

15 

7 

7 
7 

7 
7 

7 

7 

7 

7 

7 

7 

12 

15 

12 

15 

12 

12 

12 

12 

12 

12 

11 

11 

11 

11 

11 

12 

13 

12 

13 

9 

24 


DRG 


387,' 389' 

421,422 

434,  435,  436.  437 

434,  435,  436,  437 

429 

427 

431 

132.  133 

132.133 

96,  97.  98 

96,  97,  98 

89. 90.  91 

387.' 389' 

207,  208 

207,  208 
207,  208 

207.  208 
207.208 


207. 

207, 

207, 

207, 

207. 

207. 

352 

391' 

352 

391' 

352 

362 

352 

352 

352 

352 

331, 

331, 

331. 

331. 

331, 

352 

358. 

352 

358, 

280, 

484. 


208 
208 
208 
208 
208 
208 


332,333 
332.333 
332,333 
332.333 
332,333 

359.  369 

359.369 
281.282 
485,  486,  487 
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Table  6a.— New  Diagnosis  Codes— Continued 


Diagnosis 
code 


922.32 

922.33 

995.50 
995.51 
995.52 
995.53 
995.54 
995.55 
995.59 
995.80 
995.82 
995.83 
995.84 
995.85 
998.11 

998.12 

998.13 

998.51 

998.59 

998.83 
VI  5.41 
VI  5.42 
VI  5.49 
V61.10 
V61.11 
V61.12 
V61.22 
V62.83 
V66.7 


Description - 


Buttock  contusion 


Interscapular  region  contusion 


Child  abuse,  unspecified 

Child  emotional/psychological  abuse ... 

Child  neglect  (nutritional)  

Child  sexual  abuse  

Child  physical  abuse 

Shaken  infant  syndrome 

Other  child  abuse  and  neglect 

Adult  maltreatment,  unspecified  

Adult  emotional/psychological  abuse ... 

Adult  sexual  abuse  

Adult  neglect  (nutritional)  

Other  adult  abuse  and  neglect 

Hemorrhage  complicating  a  procedure 


CC 


Hematoma  complicating  a  procedure 

Seroma  complicating  a  procedure 

Infected  postoperative  seroma  


Other  postoperative  infection 


Non-healing  surgical  wound 

History  of  physical  abuse •. 

History  of  emotional  abuse , 

Psychological  trauma,  not  elsewhere  classified 

Counseling  for  marital  and  partner  problems,  unspecified 

Counseling  for  vk:tim  of  spousal  and  partner  abuse 

Counseling  for  perpetrator  of  spousal  and  partner  abuse  . 

Counseling  for  perpetrator  of  parental  child  abuse 

Counseling  for  perpetrator  of  physical/sexual  abuse  , 

Encounter  for  palliative  care 


N 

N 

N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
Y 

Y 

Y 

Y 


MOC 


9 
24 

9 
24 
21 
21 
21 
21 
21 
21 
21 
21 
21 
21 
21 
21 
15 
21 
15 
21 
15 
21 
15 
18 
15 
18 
21 
23 
23 
23 
23 
23 
23 
23 
23 
23 


ORG 


280,281,282 

484,  485.  486,  487 

280,  281,  282 

484,  485,  486,  487 

454,  455 

454.  455 

454,456 

454,455 

454,  455 

454.  455 

454,  455 

454,  455 

454,  455 

454,  455 

454,  455 

454,455 

387,'  389' 

452,  453 

387,'  389' 

452,453 

387,'  389 ' 

452,  453 

387,'  389 ' 

418 

387.'  389 ' 

418 

452.  453 

467 

467 

467 

467 

467 

467 

467 

467 

467 


'  Diagnosis  code  is  classified  as  a  "major  problem"  in  these  DRGs. 


Table  6b.— New  Procedure  Codes 


Procedure 
code 


36.17 
39.90 
47.01 
47.09 
47.11 


47.19 


51.21 


51.24 


52.84 
52.85 
52.86 
54.51 


Description 


Atxjominal-coronary  artery  bypass 

Insertion  of  non-coronary  artery  stent  or  stents 

Laparoscopic  appendectomy 

Other  appendectomy  

Laparoscopic  incidental  appendectomy 

Other  incidental  appendectomy 

Other  partial  cholecystectomy  


OR 


MDC 


Laparoscopic  partial  cholecystectomy 


AutotransplantatkMi  of  cells  of  Islets  of  Langerhans  

Allotransplantation  of  cells  of  Islets  of  Langerhans 

Transplantatkm  of  cells  of  Islets  of  Langerhans,  not  otherwise  specified 
Laparoscopwiysis  of  peritoneal  adhesions „ 


DRG 


106,  107 


6 

164.  165,  166. 

167 

6 

164,  165,  166, 

167 

13 

365 

21 

442,  443 

24 

486 

13 

365 

21 

442,  443 

24 

486 

7 

195.  196.  197, 

198 

17 

400,  406, 

17 

407 

21 

442,  443 

24 

486 

7 

195,  196.  493. 

494 

17 

400.  406, 

17 

407, 

21 

442.  443 

24 

486 

■ 

6 

150.  151 

7 

201 

13 

365 
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Procedure 
code 


54.59 


59.03 


59.12 


65.01 
65.09 
65.13 
65.14 
65.23 
65.24 

65.25 
65.31 
65.39 
65.41 
65.49 
65.53 

65.54 

65.63 

65.64 
65.74 

65.75 

65.76 


C  therlys  is  of  perilorieal  adhesions 


Laparoscopic  lysis  of  perirenal  or  periureteral  adhesions 


L  iparoscopic  lysis  of  perivesical  adhesions 


ether  ( 


Laparoscopic  oophorotomy 

oophorotomy - 

L^iparoscoptc  biopsy  of  ovary „ 

Oher  laparoscopic  diagnostic  procedures  on  ovaries 

L^iparoscopic  marsupialization  of  ovarian  cyst 

L  iparoscopic  wedge  resection  of  ovary — .. 


Table  6b.— New  Procedure  Cooes— Cofitinued 


Description 


Other  laparoscopic  local  excision  or  destruction  of  ovwy 

Laparoscopic  unilateral  oophorectomy ~. 

Other  unilateral  oophorectomy  ._ ~ 

L^iparoscopic  unilateral  salpingo-oophorectomy  

Other  unilateral  salpingo-oophorectomy _ _. 

Lkparoscopic  removal  of  tx>th  ovaries  at  same  operative  episode 


L  iparoscopic  renwval  of  remaining  ovary 


L  iparoscopic  removal  of  tx>th  ovaries  and  tubes  at  sanrte  operative  episode 


L  aparoscopic  removal  of  remaining  ovary  and  tiibe 
L  iparoscopic  simple  suture  of  ovary „... 


L  iparoscopic  reimplantation  of  ovary 


L  aparoscopic  salpingo-oophoroplasty 


OR 


KADC 


21 
24 
6 
7 
13 
21 
24 
11 
12 
13 
17 
17 
21 
24 
11 
12 
13 
17 
17 
21 
24 
13 

13 

13 

13 

13 

10 
13 

13 

13 

13 

13 

13 

9 
13 
13 

9 
13 
13 

9 
13 
13 
13 

13 
13 
13 
21 
24 
13 
13 
13 
21 
24 
13 
13 
13 
21 
24 


ORG 


442,443 

486 

150,  151 

201 

365 

442,443 

486 

303,304, 

365 

400 

406,  407 

442,443 

486 

308,309 

344,345 

365 

400 

406. 407 

442,443 

486 

354.355, 

359 
354,355, 

359 
354.355, 

359 
354,355, 

359 
354,355, 

359 
292.293 
354.355. 

359 
354,355, 

359 
354,355, 

359 
354,355, 

359 
354.355. 

359 
354.355, 

359 
269.  270 
354.355 
357,  358, 
269.  270 
354.355. 
357.358. 
269.  270 
354.355. 
357.358. 
354.355. 

359 
354.355. 
357.358. 
359 

442.443 
486 

354.355. 
357.358. 
359 

442.443 
486 

354.355. 
357.358. 
359 

442.443 
486 


305 


357.358. 

357.358, 

357.358. 

357.358. 

357.358. 

357.358. 
357,358. 
357.358, 
357,358, 
357,358, 
357.358. 

359 
359 


359 
357.358, 
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Table  6b.— New  Procedure  Codes— Continued 


Procedure 
code 

Description 

OR 

MDC 

ORG 

65.81 

Laparoscopic  lysis  of  adhesions  of  ovary  and  fallopian  tube 

Y 

13 

354,355. 
357,358. 

13 

13 

359 

21 

442.443 

24 

486 

65.89, 

Other  lysis  of  adhesions  of  ovary  and  fallopian  tube _ 

Y 

13 
13 
13 
21 
24 

354.355, 

357.358. 

359 

442.443 

486 

68.23 

Endometrial  ablation  

Y 

13 

354.  355. 357.  358. 
359 

68.51 

Laparoscopically  assisted  vaginal  hysterectomy  (LAVH) 

Y 

13 

354  355 

13 

357,358, 

13 

359 

14 

375 

22 

477 

68.59 

Other  vaginal  hysterectomy _ _ 

Y 

13 

354  355 

* 

13 

357,358. 

13 
14 
22 

359 
375 
477 

TABLE  6c.— Invalid  Diagnosis  Codes 


D»gnosis 
code 


Descnption 


CO 


MDC 


DRQ 


291.8 
466.1 
575.1 
752.5 
752.6 
753.2 
758.8 

922.3 


995.5 
998.1 

998.5 

VI  5.4 
V61.1 


Other  specified  alcoholic  psychosis _.. 

Acute  t)ronchio)itis 

Other  cholecystitis _ 

Undescended  testlde 

Hypospadias  and  epispadias 

Obstructive  defects  of  renal  pelvis  and  ureter 

Other  conditions  due  to  sex  chromosome  anomalies 


Contusion  of  back 


Child  maltreatment  syndrome 

Hemorrhage  or  hematoma  complicating  a  procedure 


Postoperative  Infection 


Psychological  trauma 
Marital  problems  


20 

4 

7 

12 

12 

11 

12 

13 

9 

9 

24 

21 

15 

21 

15 

18 

23 

23 


434.  435.  436.  437 

96.  97.  98 

207,208 

352 

352 

331.332,333 

352 

358,  359,  369 

280,281. 

282 

484,  486,  486.  487 

454,455 

387,'  389' 

452,  453 

387,1389' 

418 

467 

467 


'  Diagnosis  code  Is  classified  as  a  "major  problem"  in  these  DRGs. 

Table  6D.—INVAUD  PROCEDURE  Codes 


Procedure 
code 

Description 

.OR 

MDC 

DRG 

47.0 

Appendectomy 

Y 

6 

164,  165,  166,  167 

47.1 

Jnddental  appendectomy 

Y 

13 
21 
24 

365. 

442,  443, 
486 

54.5 

Lysis  of  peritoneal  adhesions 

Y 

6 
7 

150,  151. 
201 

13 
21 
24 

365 

442,443 

486 

59.01 

Ureterolysis  with  freeing  or  repositioning  of  ureter  for  retroperitoneal  fibrosis  ... 

Y 

11 
11 
12 

303,304, 

305 

344,345 

13 
17 

365 
400.406, 
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Procedure 
code 


66.0 
66.3 
66.4 
66.8 

68.5 


Diagnosis 
code 


Table  6d.— Invalid  Procedure  Codes— Continued 


Description 


Oophorotomy  

Unilateral  oophorectomy 

Unilateral  salpingo-oophorectomy  

Lysis  of  adhesions  of  ovary  and  fallopian  tube 

Vaginal  hysterectomy 


OR 


MDC 


DRG 


17 

407 

21 

442.443 

24 

486 

13 

354.  355  357. 
359 

358. 

13 

354.  355  357. 
359 

358. 

13 

354.  355.  357 
359 

358. 

13 

354.355. 

13 

357.358. 

13 

359 

21 

442.443 

24 

486 

13 

354,355. 

13 

357.358. 

13 

359 

14 

375 

22 

477 

Table  6e.— Revised  Diagnosis  Code  Titles 


414.00 
995.81 
997.6Q 
997.611 
997.62 
997.69 
V61.2a 
V61.21 
V67.4  ! 


Description 


Coronary  atherosclerosis  of  unspecified  type  of  vessel,  native  or  graft 

Adult  physical  abuse — 

Amputation  stump  complication,  unspecified  complication 

Amputation  stump  comjjlication,  neuroma  of  amputation  stump 

Amputation  stump  complication,  infection  (chronic) - 

Amputation  stump  complication,  not  elsewhere  classified 

Counseling  for  parent-chikj  prot>lem,  unspecified  

Counseling  for  victim  of  child  atxjse 

Follow-up  examination,  following  treatment  of  healed  fracture 


CC 


MDC 


DRG 


5 

132.133 

21 

454.455 

8 

256 

8 

256 

8 

256 

8 

256 

23 

467 

23 

467 

23 

465.  466 

^96 
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Table  6f.— Revised  Procedure  Code  Titles 


Procedure 
code 


59.11 


65.51 

65.52 

65.61 

65.62 
65.71 

65.72 

65.73 


Description 


Other  lysis  of  perivesical  adhesions 


Other  recnoval  of  both  ovaries  at  same  operative  episode  , 

Other  removal  of  remaining  ovary  ..'. 

Other  removal  of  both  ovaries  and  tubes  at  same  operative  episode 


Other  removal  of  remaining  ovary  and  tube 
Other  simple  suture  of  ovary 


Other  reimplantation  of  ovary  , 


OR 


Other  salpingo-oophoroplasty 


MDC 


11 
12 
13 
17 
17 
21 
24 

9 
13 
13 

9 
13 
13 

9 
13 
13 
13 

13 
13 
13 
21 
24 
13 
13 
13 
21 
24 
11 
12 
13 
17 
17 
21 
24 


DRG 


308,309 

344,345 

365 

400,  406, 

407 

442,443 

486 

269,  270 

354,355 

357,  358,  369 

269,  270 

364,355 

357,  358,  359 

269,  270 

354,355. 

357,  358,  359 

354,  355,  357,  358, 

359 
354,  355, 
357,  358, 
359 

442,  443 
486 

354,355, 
357,358, 
359 

442.443 
486 

308,309, 
344.345 
365 

400,  406. 
407 

442.443 
486 
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Table  6g.- 

—Additions  to  the  CC  Exclusions  List 

*» 

Page  1  of  5  Pages 

CCs  that  are  ad 

ted  to  the  list  are  in  Tabte  6G— Additions  to  the  CC  Exduslons  List.  Each  of  the  principal  diagnoses  is 

shown  with  an  asterisk. 

and  the  revi 

sions  to  the  CC  Exclusions  List  are  provided  in  an 

indented  column  \mme(Aat^  following  the  affected  pnnapal  diagnosis. 

•0011 

00844 

•00800 

00844 

•0085 

00844 

•01133 

•01182 

00841' 

00845 

00841 

0O845 

00841 

00845 

4831 

4831 

00842 

00846 

00842 

00846 

00642 

00646 

•01134 

•01183 

00843 

00847 

00843 

0O847 

00643 

00647 

4831 

4631 

00844 

•0061 

00844 

•00641 

00844 

•0068 

•01135 

•01184 

00845 

00841 

00845 

00841 

00845 

00641 

4831 

4831 

00846 

00842 

00846 

00642 

00846 

00642 

•01136 

•01185 

00847 

00843 

00847 

00843 

00847 

00643 

4831 

4831 

•0020 

00844 

•00801 

00844 

•00661 

00844 

•01140 

•01186 

00841 

00845 

00841 

00845 

00841 

00645 

4831 

4831 

00842 

00846 

00842 

00846 

00842 

00646 

•01141 

•01190 

00843 

00847 

00843 

00847 

00843 

00847 

4831 

4831 

00844 

•0062 

00844 

•00842 

00844 

•0090 

•01 142 

•01191 

00845 

00B41 

00845 

00841 

00845 

00641 

4831 

4831 

00846 

00842 

00846 

00842 

00846 

00642 

•01143 

'01192 

00847 

00843 

00847  , 

00843 

00847 

00843 

4631 

4831 

•0029 

00844 

•00802 

00844 

•0086? 

00644 

•01144 

•01193 

00841 

00845 

00841 

00845 

00841 

00645 

4831 

4831 

00842 

00846 

00842 

00846 

00842 

00846 

•01145 

•01194 

00843 

00847 

00843 

00847 

00843 

00847 

4831 

4831 

00844 

•0069 

00844 

•00843 

00844 

•01100 

•01146 

•01195 

00845 

00641 

00845 

00841 

00845 

4831 

4831 

4831 

00846 

00642 

00846 

00842 

00846 

•01101 

•01150 

•01196 

00847 

00843 

00847 

00843 

00847 

4831 

4831 

4831 

•0030 

00844 

•00803 

00844 

•00863 

•01102  - 

•01151 

•01200 

00841 

00845 

00841 

00845 

00841 

4831 

4831 

4831 

00842 

00846 

00842 

00646 

00842 

•01103 

•01 152 

•01201 

00843 

00847 

00843 

00847 

00843 

4831 

4831 

4831 

00844 

•0071 

00844 

•00844 

00844 

•01104 

•01153 

•01202 

00845 

00641 

00845 

00841 

00845 

4831 

4631 

4831 

00846 

00842 

00846 

00842 

00846 

•01105 

•01154 

•01203 

00847 

00843 

00847 

00843 

00847 

4831 

4831 

4831 

•0049 

00844 

•00804 

00844 

•00864 

•01106 

•01 155 

•01204 

00841 

00845 

00841 

00845 

00841 

4831 

4831 

4831 

00842 

00846 

00842 

00846 

00842 

•01110 

•01156 

•01205 

00843 

00847 

00843 

00847 

00843 

4831 

4831 

4831 

00844 

•0072 

00844 

•00845 

00844 

•01111 

•01160 

•01206 

00645 

00841 

00845 

00841 

00845 

4831 

4831 

4831 

00646 

00842 

00846 

00842 

00846 

•01112 

•01161 

•01210 

00847 

00643 

00847 

00843 

00847 

4831 

4831 

4831 

•0060 

00644 

•00809 

00844 

•00865 

•01113 

•01162 

•01211 

00841 

00645 

00841 

00845 

00841 

4831 

4831 

4831 

00842 

00846 

00842 

00846 

00642 

•01114 

•01163 

•01212 

00843 

00847 

00843 

00847 

00843 

4831 

4831 

4831 

00844 

•0073 

00844 

•00846 

00844 

•01115 

•01164 

•01213 

00845 

00841 

00845 

00841 

'     00845 

4631 

4831 

4831 

00846 

00842 

00846 

00842 

00846 

•01116 

•01165 

•01214 

00847 

00843 

00847 

00843 

00847 

4831 

4831 

4831 

•0051 

00844 

•0081 

00844 

•00666 

•01120 

•01166 

•01215 

00841 

00845 

00841 

00845 

00841 

4631 

4831 

4831 

00842 

00846 

00842 

00846 

00842 

•01121 

•01170 

•01216 

00843 

00647 

00843 

00847 

00843 

4831 

4831 

4831 

00844 

•0076 

00844 

•00847 

00644 

•01122 

•01171 

•01280 

00645 

00841 

00845 

00841 

00845 

4831 

4831 

4831 

00846 

00842 

00846 

00842 

00846 

•01123 

•01172 

•01281 

00847 

00843 

00847 

00843 

00847 

4831 

4831 

4831 

•0052 

00844 

•0082 

00844 

•00867 

•01124 

•01173 

•01282 

00841 

00845 

00841 

00845 

00841 

4831 

4831 

4831 

00842 

00846 

00842 

00846 

00842 

•01125 

•01174 

•01283 

00843 

00847 

00843 

00847 

00843 

4831 

4831 

4831 

00844 

•0079 

00844 

•00849 

00844 

•01126 

•01175 

•01284 

00845 

00841 

00845 

00841 

00845 

4831 

4831 

4831 

00846 

00842 

00846 

00842 

00846 

•01130 

•01176 

•01285 

0084^ 

00843 

00847 

00843 

00847 

4831 

4831 

4831 

•0060 

00844 

•0083 

.  00844 

•00869 

•01131 

•01180 

•01286 

00841 

00845 

00841 

00845 

00841 

4831 

4831 

4831 

00842 

00846 

00842 

00846 

00842 

•01132 

•01181 

•01480 

00643 

00847 

00843 

00847 

00843 

4831 

4831 

00841 

■ 
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00642 

4831 

29382 

29284 

•29212 

?93a^ 

29614 

29181 

U0843 

•11285 

293a3 

29289 

29181 

29384 

29634 

29189 

00844 

00841 

29384 

2929 

29189 

7105 

29644 

29384 

00845 

00842 

30300 

29381 

29384 

•29389 

29654 

•3O420 

00846 

00843 

■  30301 

29382 

•2922 

29181 

29664 

29181 

00847 

00844 

30302 

29383 

29181 

29189 

2980 

29189 

•01481 

00845 

30390 

29384 

29189 

29384 

2983 

29384 

00841 

00846 

30391 

30300 

29384 

•2939 

2984 

•30421 

00842 

00847 

30392 

30301 

•29281 

29181 

29900 

29181 

00843 

•11505 

30400 

30302 

29181 

29189 

29910 

29189 

00844 

4831 

30401 

30390 

29189 

29384 

29980 

29384 

00845 

•11515 

30402 

30391 

29384 

•2940 

29990 

•30422 

00846 

4831 

30410 

30392 

•29282 

29181 

•30300 

29181 

00847 

•11595 

30411 

30400 

29181 

29189 

29181 

29189 

•01482 

4831 

30412 

30401 

29189 

29384 

29189 

29384 

00841 

•1221 

30420 

30402 

29384 

•2941 

29384 

•30423 

00842 

4831 

30421 

30410 

•29283 

29181 

•30301 

29181 

00843 

•129 

30422 

•  30411 

29181 

29189 

29181 

29189 

00844 

00841 

30440 

30412 

29189 

29384 

29189 

29384 
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5845 

00842 

•99799 

99669 

5846 

00843 

99811 

99670 

)96 

5847 
5849 

00844 
00845 

99812 
99813 

99671 
99672 

585 

00846 

99851 

99673 

5996 

00847 

99859 

99674 

- 

78820 

•7755 

99883 

99675 

788P9 

00841 

•9980 

99676 

•75322 

00842 

99811 

99677 

5845 

00843 

99812 

99678 

5846 

00844 

99813 

99679 

5847 

00845 

•99811 

99690 

5849 

00846 

,  9585 

99691 

• 

585 

00847 

9954 

99692 

5996 

•7756 

9980 

99693 

78820 

00841 

99811 

99694 

78829 

00842 

99812 

99695 

•75323 

00843 

99813 

9969o 

5845 

00844 

•99812 

99699 

, 

5846 

00845 

9585 

99700 

5847 

00846 

9954 

99701 

5849 

00847 

9980 

99702 

585 

•7757 

99811 

99709 

Ml 
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Table  6h.— Deletions  to  the  CC  Exclusions  List 
Page  l  of  l  Page 
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•2910 

30502 

2918 

2918 

2918 

9981 

57421 

2918 

30630 

•30303 

•30471 

•30563 

•53261 

57430 

•2911 

30531 

2918 

2918 

2918 

9981 

57431 

2918 

3053? 

•30390 

•30472 

•30570 

•53300 

57440 

•2912 

30540 

2918 

2918 

2918 

9981 

57441 

2918 

30541 

•30391 

•30473 

•30571 

•53301 

57450 

•2913 

30542 

2918 

2918 

2918 

9981 

57451 

2918 

30550 

•30392 

•30480 

•30572 

•.•)33?0 

5750 

•2914 

30551 

2918 

2918 

2918 

9981 

•5780 

2918 

30552 

•30393 

•30481 

•30573 

•53321 

9981 

•2915 

30560 

2918 

2918 

2918 

9981 

•5781 

2918 

30561 

•30400 

•30482 

•30580 

•53340 

9981 

. 

•2918 

30562 

2918 

2918 

2918 

9981 

•5789 

2910 

30570 

•30401 

•30483 

•30581 

•.•ia-vti 

9981 

2911 

30571 

2918 

2918 

2918 

9981 

•7526 

2912 

30572 

•30402 

•30490 

•30582 

•53360 

5970 

2913 

30590 

2918 

2918 

2918 

9981 

5981 

2914 

30591 

'30493 

•30491 

•30583 

•53361 

5982 

2918 

30592 

2918 

2918 

2918 

9981 

5994 

2919 

•2919 

•30410 

•30492 

•30590 

•53400 

•7«>32 

2920 

2918 

2918 

2918 

2918 

9981 

5845 

29211 

•2920 

•30411 

•30493 

•30591 

•53401 

*5846 

29212 

2918 

2918 

2918 

2918 

9981 

5847 

2922 

•29211 

•30412 

•30500 

•30592 

•53420 

5849 

29281 

2918 

2918 

2918 

2918 

9981 

585 

29282 

•29212 

•30413 

•30501 

•30593 

•53421 

29283 

2918 

2918 

2918 

2918 

9981 

78820 

29284 

•2922 

•30420 

•30502 

•4560 

•53440 

78829 

29289 

2918 

2918 

2918 

9981 

9981 

•7724 

2929 

•29281 

•30421 

•30503 

•45620 

.  •53441 

9981 

29381 

2918 

2918 

2918 

9981 

9981 

•7903 

29382 

•29282 

•30422 

•30520 

•53081 

•53460 

2918 

29383 

2918 

2918 

2918 

9981 

9981 

•99791 

30300 

•29283 

•30423 

•30521 

•53082 

•53461 

9981 

30301 

2918 

2918 

2918 

9981 

9981 

9985 

30302 

•29284 

•30430 

•30522 

•53083 

•53501 

•99799 

30390 

2918 

2918 

2918 

9981 

9981 

9981 

30391 

•29289 

•30431 

•30523 

•53089 

•53511 

9985 

30392 

2918 

2918 

2918 

9981 

9981 

•9980 

30400 

•2929 

•30432 

•30530 

•53100 

•53521 

9981 

30401 

2918 

2918 

2918 

9981 

9981 

•9981 

30402 

•2930 

•30433 

•30531 

•53101 

•53531 

9585 

30410 

2918 

2918 

2918 

9981 

9981 

9954 

30411 

•2931 

•30440 

•305J» 

•53120 

•53541 

9980 

30412 

2918 

2918 

2918 

9981 

9981 

9981 

30420 

•29381 

•30441 

•30533 

•53121 

•53651 

•9985 

30421 

2918 

2918 

2918 

9981 

9981 

9985 

30422 

•29382 

•30442 

•30540 

•53140 

•53561 

•99881 

30440 

2918 

2918 

2918 

9981 

9981 

9981 

30441 

•29383 

•30443 

•30541 

•53141 

•53783 

9985 

30442 

2918 

2918 

2918 

9981 

9981 

•99889 

. 

30450 

•29389 

•30450 

•30542 

•53160 

•56202 

9981 

30451 

2918 

2918 

2918 

9981 

9981 

9985 

30452 

•2939 

•30451 

•30543 

•53161 

•56203 

•9989 

30460 

2918 

2918 

2918 

9981 

9981 

9981 

• 

30461 

•2940 

•30452 

•30550 

•53200 

•56212 

9985 

30462 

2918 

2918 

2918 

9981 

9981 

30470 

•2941 

30453 

•30551 

•53201 

•56213 

30471 

2918 

2918 

2918 

.9981 

9981 

30472 

•2948 

•30460 

•30552- 

•53220 

•5693 

30480 

2918 

2918 

2918 

9981 

9981 

- 

30481 

•2949 

•30461 

•30553 

•53221 

'56985 

30482 

2918 

2918 

2918 

9981 

9981 

30490 

•30300 

•30462 

•30560 

•53240 

•5751 

30491 

2918 

2918 

2918 

9981 

57400 

30492 

•30301 

•30463 

•30561 

•53241 

57401 

30500 

2918 

2918 

2918 

9981 

57410 

30501 

•30302 

•30470 

•30562 

•53260 

57411 
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1  ... 
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11  . 

12  . 

13  . 

14  . 

15  . 

16  . 

17  . 

18  . 

19  . 

20  . 

21  . 

22  . 

23  . 

24  . 

25  . 

26  . 

27  . 

28  . 
29 
31  , 
32 
34 
35 
36 
37 
38 
39 
40 
42 
43 
44 
45 
46 
47 
49 
50 
51 
52 
53 
54 
55 
56 
57 
59 
60 
61 
62 
63 


65 
66 
67 
68 
69 
70 
71 
72 
73 
75 
76 


tWe  7a.— Medicare  Prospective  Payment  System  Selected  Percentile  Lengths  of  Stay 

IFY95  MEDPAR  Update  06/96  Grouper  VI  3.0] 


DRG 


Number 
discharges 


Arithmetic 
mean  LOS 


34442 
6577 
1 
6221 
100697 
464 
11182 
2377 
1768 
20201 
3044 
24534 
6348 
368912 
145736 
12479 
3377 
22488 
7265 
8354 
1176 
2753 
6038 
56498 
23104 
48 
3729 
11872 
3959 
3381 
1848 
17083 
3832 
9404 
1995 
246 
3436 
2958 
7697 
105 
1705 
2545 
3116 
1417 
2260 
3511 
323 
84 
3546 
2 
2035 
766 
677 
94 
3 
226 
1 
4238 
3550 
30917 
6878 
532 
10392 
3353 
32 
96 
612 
6332 
41590 
40960 


11.0870 
11.5545 
10.0000 
9.1249 
4.4155 
3.4030 
12.6678 
4.1586 
7.6697 
7.9723 
4.9152 
7.6319 
6.2098 
7.4277 
4.4476 
6.5732 
4.0269 
6.3283 
4.5076 
10.1263 
7.8180 
4.8554 
5.0600 
5.8137 
3.8625 
4.5625 
6^130 
7.0601 
4.0054 
5.4590 
3.1483 
6.4969 
4.3072 
1.6325 
4.0551 
2.6098 
1.9744 
3.3966 
2.2076 
4.1524 
5.7238 
3.8310 
5.5209 
3.7890 
5.6518 
2.1191 
2.9195 
3.5357 
3.5491 
4.0000 
2.9666 
2.7454 
4.0694 
3.6064 
1.0000 
5.1372 
2.0000 
4.6487 
7.5346 
3.4293 
3.5650 
4.1992 
4.7941 
3.7739 
2.9375 
4.0313 
4.4167 
4.9588 
11.1419 
12.4911 


lOth 
percentile 


3 

3 

10 

2 

2 
1 
3 
1 
2 

^ 
1 
2 
2 
2 
1 
2 
1 
2 
1 
2 
2 
2 
1 
2 


25th 
percentile 


4 

5 

10 

3 

2+ 
1 
5 
1 
3 
3 
2 
3 
4 
3 
2 
3 
2 
3 
2 
4 
3 
2 
2 
3 
2 
2 
1 
3 
2 
2 
1 
3 
2 
1 
1 
1 
1 
1 
1 
2 
3 
2 
2 
1 
2 


50th 
percentile 


75th 
percentile 


8 
8 

10 
6 
3 
2 
8 
3 
5 
6 
4 
5 
5 
6 
3 
5 
3 
5 
4 
8 
6 
4 
4 
4 
3 
3 
4 
5 
3 
4 
2 
5 
3 
1 
3 
2 
1 
2 
1 
3 
5 
3 
4 
3 
4 
2 
1 
2 
2 
7 
2 
2 
3 
2 
1 
2 
2 
3 
5 
3 
3 
3 
4 
3 
3 
3 
3 
4 
8 
10 


14 

14 

10 

11 
5 
4 

14 
5 
9 

10 
6 
9 
7 

.  9 
5 
8 
5 
8 
6 

13 

10 

6 

6 

7 

5 

6 

7 

8 

5 

6 

4 

8 

5 

2 

5 

3 

2 

4 

2 

5 

7 

5 

7 

5 

7 

2 

2 

3 

4 

7 

3 

3 

5 

4 

1 

7 

2 

5 

9 

4 

4 

5 

6 

5 

3 

5 

5 

6 

14 

15 


90th 
percentile 


23 
23 

10 

20 

9 

7 

25 
9 

16 

16 

10 

14 

11 

14 
8 

12 
7 

12 
8 

20 

•16 
9 

10 

11 
7 

10 

14 

14 
8 

10 
6 

13 
8 
3 
8 
5 
4 
7 
5 
8 

10 
7 

10 
7 

11 
3 
7 
8 
8 
7 
6 
6 
8 
7 
1 
14 
2 
10 
16 
6 
6 
8 
9 
7 
5 
8 
9 
9 
22 
24 
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77  . 

78  , 

79  . 

80  . 

81  . 

82  . 

83  . 

84  . 

85  . 

86  . 

87  . 

88  . 

89  . 

90  . 

91  . 

92  . 

93  . 

94  . 

95  . 

96  . 

97  . 

98  . 

99  . 
100 
101 
102 
103 
104 
105 
106 
107 
108 
110 
111 
112 
113 
114 
115 
116 
117 
118 
119 
120 
121 

122  . 

123  . 

124  . 

125  . 

126  . 

127  . 

128  . 

129  . 

130  . 

131  . 

132  . 

133  . 

134  . 

135  . 

136  . 

138  . 

139  . 

140  . 

141  . 

142  . 

143  . 

144  . 

145  . 

146  .. 

147  ., 

148  .. 


ORG 


Number 
discharges 


2446 
30530 
220024 
9456 
10 
72211 
7541 
1582 
19391 
1444 
62143 
368008 
442736 
43190 
53 
12548 
1332 
13242 
1468 
65710 
27798 
20 
26552 
10746 
20899 
4669 
487 
24152 
20847 
101038 
64206 
6883 
62140 
6119 
201028 
47381 
9250 
11017 
85879 
4837 
7120 
1791 
42743 
167116 
91508 
48692 
145526 
62240 
4864 
705511 
20583 
4847 
96345 
26865 
133374 
6162 
30025 
7497 
1079 
205732 
70666 
184595 
80056 
37589 
138969 
70455 
7063 
9116 
1716 
147240 


Arithmetic 
mean  LOS 


5.5200 
8.2292 
9.2606 
6.6214 
7.4000 
7.8884 
6.3896 
3.6846 
7.3326 
4.5062 
6.8199 
6.0847 
7.0834 
5.1359 
4.4151 
7.2620 
4.9234 
7.0497 
4.1221 
5.5228 
4.2826 
4.3000 
3.4947 
2.4205 
5.1925 
3.1371 
39.8973 
14.5670 
10.9617 
11.7331 
8.8424 
12.5720 
10.7845 
6.6568 
4.7049 
14.3687 
9.4685 
11.4341 
5.4281 
4.1211 
3.2142 
5.5366 
9.1977 
7.4255 
5.0063 
4.6628 
4.9010 
3.0708 
14.0113 
6.2183 
6.7301 
3.5251 
6.6835 
5.1799 
3.5805 
2.9761 
3.9084 
4.9941 
3.2586 
4.5589 
2.9401 
3.4847 
4.4979 
3.2040 
2.6105 
5.7(K1 
3.^90 
11.2399 
7.3462 
13.4390 


10th 
percentile 


1 

4 

3 

2 

1 

2 

2 

1 

2 

1 

1 

2 

3 

2 

1 

2 

1 

2 

1 

2. 

2 

1 

1 

1 

1 

1 

10 

6 

5 

6 

5 

4 

3 

3 

1 

4 

2 

4 

1 

1 

1 

1 

1 

2 

1 

1 

1 

1 

4 

2 

3 

1 

2 

1 

1 

1 

1 

1 

1 

1 

i 
1 
1 
1 
1 
1 
1 

6 

4 
6 


25th 
percentile 


2 
5 
5 

4 
4 
3 
3 
2 
3 
2 
3 
3 
4 
3 
2 
4 
3 
3 
2 
3 
2 
1 
2 
1 
2 
1 
15 
8 
7 
8 
6 
7 
6 
5 
2 
6 
4 
6 
2 
1 
1 
1 
2 
4 
3 
1 
2 
1 
7 
3 
4 
1 
4 
3 
2 
1 
2 
2 
2 
2 
1 
2 
2 
2 
1 
2 
1 
7 
6 
8 


50th 
percentile 


4 
7 
7 
5 
6 
6 
5 
3 
6 
4 
6 
5 
6 
4 
3 
6 
4 
5 
3 
S 
4 
3 
3 
2 
4 
2 

29 

12 
9 

10 
7 

10 
9 
7 

4 

10 

7 

9 

4 

2 

2 

3 

6 

6 

5 

2 

4 

2 

11 

5 

6 

1 

6 

5 

3 

2 

3 

4 

3 

3 

2 

3 

3 

3 

2 

4 

2 

9 

7 
11 


75th 
percentile 


8 
10 
11 
8 
12 
10 
8 
5 
9 
6 
9 
7 
9 
6 
6 
9 
6 
9 
5 
7 
5 
6 
4 
3 
7 
4 

54 

18 

13 

14 

10 

15 

13 
8 
6 

17 

12 

14 
7 
5 
4 
7 

12 
9 
7 
6 
6 
4 

17 
8 
8 
4 
8 
7 
4 

4 

5 

6 

4 

6 

4 

4 

5 

4 

3 

7 

4 
13 

9 
16 


90th 
percentile 


12 
13 
17 
12 
15 
16 
12 

7 
14 

9 
13 
11 
12 

9 

8 
13 

9 
14 

8 
10 

7 
10 

7 

4 
10 

6 
82 
26 
10 
19 
14 
23 
20 
10 
9 
9B 
18 
20 
11 
8 
7 
13 
21 
13 
9 
11 
9 
6 
29 
12 
11 
8 
12 
8 
6 
S 
7 
9 
6 
9 
S 
6 
8 
6 
5 
11 
6 
18 
11 
24 
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Table  7^.— Medicare  Prospective  Payment  System  Selected  Percentile  Lengths  of  Stay— Continued 

[FY95  MEDPAR  Update  06/96  Grouper  V13.0] 


ORG 


149  . 

150  . 

151  . 

152  . 

153  . 

154  . 
156  . 

156  . 

157  . 

158  . 

159  . 

160  . 

161  . 

162  . 

163  . 

164  . 
166  . 

166  . 

167  . 

168  . 

169  . 

170  . 

171  . 

172  . 

173  . 

174  . 

175  . 

176  . 

177  . 

178  . 

179  . 

180  . 

181  . 

182  . 

183  . 

184  . 

185  . 

186  . 

187  . 

188  . 

189  . 
190 
191 
192 
193 
194 
195 
196 
197 
198 
199 
200 
201 
202 
203 
204 
206 
206 
207 
206 
209 
210 
211 
212 
213 
214 
215 
216 
217 
218 


Number 
discharges 


16479 
23661 
4727 
4681 
1810 
37523 
4800 
4 
11976 
5338 
18014 
10461 
15500 
8397 
8 
5240 
1757 
3440 
2409 
1870 
1091 
13152 
1205 
32440 
2286 
243520 
24208 
16840 
12619 
4386 
11791 
82971 
23209 
237577 
75774 
77 
AQIST 
2 
944 
64209 
8146 
68 
11098 
930 
8975 
847 
9686 
845 
29491 
8311 
2348 
1655 
1557 
26477 
30205 
51448 
22675 
1783 
37006 
10751 
344259 
138205 
26619 
9 
7164 
53836 
43190 
6760 
20436 
23224 


Aiithmetic 
mean  LOS 


7.7172 
11.7462 
6.4637 
9.0306 
6.1663 
14.9701 
5.8863 
15.7500 
5.8075 
2.9039 
5.3347 
2.9524 
4.3536 
2.1870 
3.0000 
9.3945 
5.7518 
5.7122 
3.2333 
4.9610 
2.5371 
12.4993 
5.4008 
8.1497 
4.3994 
5.5478 
3.5122 
6.1428 
4.9756 
3.6147 
7.1640 
6.0508 
3.9601 
4.9658 
3.4541 
3.8831 
5.1850 
1.5000 
42108 
6.1263 
3.6866 
5.0882 
162616 
7.9161 
13.9348 
8.4652 
10.4650 
6.7136 
9.1586 
4.9344 
11.1661 
12.3329 
16.7534 
7.7437 
7.6570 
6.7152 
72389 
4.7196 
5.7262 
3.5105 
6.6642 
8.5738 
62716 
5.0000 
9.7067 
6.4605 
3.6846 
11.0719 
15.3636 
62155 


10th 
percentiie 


4 
4 
2 
4 
3 
5 
2 
4 
1 
1 
1 
1 
1 
1 
1 
4 
3 
2 
1 
1 
1 
2 
1 
2 
1 
2 
1 
2 
2 
1 
2 
2 
1 
2 
1 
1 
1 
1 
1 
2 
1 
1 
5 
2 
5 
3 
4 
3 
4 
2 
3 
2 
'  4 
2 
2 
2 
2 
1 
2 
1 
3 
4 
3 
2 
3 
2 
1 
2 
3 
2 


25th 
percentile 


T 


6 

7 

4 

6 

4 

8 

3 

4 

2 

1 

2 

1 

2 

1 

1 

6 

4 

3 

2 

2 

1 

5 

2 

3 

2 

3 

2 

3 

3 

2 

4 

3 

2 

2 

2 

2 

2 

1 

2 

3 

1 

2 

8 

4 

8 

5 

6 

4 

5 

3 

5 

4 

7 

3 

3 

3 

3 

2 

3 

2 

4 

5 

4 

3 

4 

3 

2 

5 

6 

3 


50th 
percentile 


75th 
percentile 


90th 
percentile 


7 

9 

11 

10 

14 

21 

6 

8 

11 

8 

10 

15 

6 

8 

9 

12 

18 

28 

5 

8 

10 

10 

22 

27 

4 

7 

11 

2 

4 

6 

4 

7 

10 

2 

4 

5 

3 

5 

9 

2 

3 

4 

3 

4 

5 

8 

11 

16 

5 

7 

9 

4 

7 

10 

3 

4 

6 

3 

6 

10 

2 

3 

5 

9 

15 

26 

4 

7 

11 

6 

10 

16 

3 

5 

9 

4 

7 

10 

3 

4 

6 

5 

7 

11 

4 

6 

9 

3 

6 

7 

6 

9 

14 

5 

7 

11 

3 

5 

7 

4 

6 

9 

3 

4 

6 

2 

4 

7 

4 

6 

10 

2 

2 

2 

3 

6 

8 

5 

8 

12 

3 

5 

7 

4 

7 

10 

12 

20 

32 

7 

10 

14 

11 

17 

25 

7 

10 

15 

9 

12 

18 

6 

8 

11 

7 

11 

16 

4 

6 

8 

9 

14 

22 

8 

15 

26 

13 

21 

34 

6 

10 

15 

6 

10 

15 

5 

8 

13 

5 

9 

14 

4 

6 

10 

4 

-  7 

11 

3 

4 

6 

6 

7 

10 

7 

10 

14 

6 

7 

10 

4 

5 

8 

7 

12 

19 

5 

8 

12 

3 

5 

7 

8 

14 

22 

10 

18 

31 

5 

7 

11 
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219 

220 

221 

222 

223 

224 

225 

226 

227 

228 

229 

230 

231 

232 

233 

234 

235 

236 

237 

238 

239 

240 

241 

242 

243  . 

244  . 
246  , 

246  . 

247  . 

248  . 

249  . 

250  . 

251  . 

252  . 

253  . 

254  . 

255  . 

256  . 

257  . 

258  . 

259  . 

260  . 

261  . 

262  . 

263  . 

264  . 

265  . 

266  .. 

267  ., 

268  .. 

269  .. 

270  .. 

271  .. 

272  .. 

273  .. 

274  .. 

275  .. 

276  .'. 

277  .. 

278  .. 

279  .. 

280  .. 

281  .. 

283  .. 

284  .. 

285  .. 

286  .. 

287  .. 

288  ... 

289  ... 


DRG 


Number 
discharges 


Arithmetic 
mean  LOS 


19076 

3.7567 

2 

5.5000 

5227 

8.1037 

3750 

4.0496 

19410 

2.8704 

8378 

22731 

6594 

5.0069 

5651 

6.7383 

4846 

2.9610 

3199 

3.5261 

1427 

2.4043 

2578 

5.2002 

10890 

5.0626 

602 

4.4651 

4808 

9.0422 

2363 

4.1727 

5827 

6.7833 

39844 

6.2907 

1586 

4.4067 

7925 

10.0430 

62430 

7.6248 

12701 

7.5282 

3183 

4.5922 

2644 

7.6539 

84034 

5.6150 

12036 

5.8284 

4477 

4.3044 

1391 

4.6161 

11132 

3.9656 

7135 

5.2685 

10593 

42878 

3359 

5.0473 

2228 

3.3039 

1 

1.0000 

18452 

5.8248 

9735 

3.8ai7 

1 

2.0000 

4819 

5.6921 

24829 

3.4343 

19718 

2.4910 

4225 

3.5089 

5083 

1.8702 

2489 

2.3403 

749 

3.9439 

30581 

13.9228 

3723 

8.3503 

4517 

7.6810 

2850 

3.7140 

238 

4.3361 

983 

4.0651 

10745 

92352 

3643 

3.4161 

22531 

8.5207 

6142 

7.4650 

1500 

5.4860 

2654 

7.7939 

258 

3.6705 

928 

5.0151 

82879 

6.7243 

27272 

5.1610 

6 

4.1667 

13880 

5.0710 

6277 

3.6108 

5522 

5.4681 

1841 

3.8403 

5132 

13.6613 

2035 

8.6993 

6605 

13.3889 

1020 

6.8824 

5276 

3.9780 

10th 
percentile 


1 

5 

2 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

2 

1 

1 

2 

1 

3 

2 

2 

1 

2 

2 

2 

1 

1 

1 

1 

1 

1 

1 

1 

2 

1 

2 

1 

1 

1 

1 

1 

1 

1 

4 

2 

1 

1 

1 

1 

2 

1 

3 

2 

2 

2 

1 

1 

3 

2 

1 

1 

1 

2 

1 

3 

3 

3 

3 

1 


25th 
percentile 


2 

5 

4 

2 

1 

1 

2 

2 

1 

1 

1 

2 

2 

1 

4 

2 

3 

3 

2 

5 

4 

3 

2 

4 

3 

3 

2 

2 

2 

2 

1 

2 

1 

1 

3 

2 

2 

2 

2 

2 

1 

1 

1 

1 

6 

4 

3 

1 

1 

1 

4 

1 

4 

3 

2 

3 
1 

2 

4 

3 

2 

2 

2 

2 

2 

6 

4 

6 

4 

2 


50th 
percentile 


3 
6 
6 
3 
2 
2 
.  3 
4 
2 
2 
2 
3 
3 
2 
7 
3 
4 
5 
3 
7 
6 
5 
4 
6 
4 
4 
3 

4 
3 

4 

3 

4 

3 
1 

4 

3 

2 

4 

3 

2 

2 

2 

2 

2 
10 

6 

5 

3 

3 

2 

T 

2 

7 

6 

4 

5 

2 

4 

5 

4 

3 

4 

3 

4 

3 
10 
6 
9 
6 
2 


75th 
percentile 


V 


5 
6 
10 
5 
3 
3 
6 
8 
4 
4 
3 
6 
6 
5 
11 
5 
7 
7 
5 
12 
9 
9 
5 
9 
7 
7 
5 
6 
5 
6 
5 
6 
4 
1 
7 
5 
2 
7 
4 
3 
3 
2 
3 
5 
16 
10 
9 
5 
5 
'    4 
12 
4 
10 
9 
7 
9 
4 
6 
8 
6 
4 
6 
4 
7 
5 
16 
9 
16 
7 
4 


90th 
percentite 


6 

6 

16 

8 

6 

'     4 

11 

14 

6 

7 

5 

11 

11  - 
10 
18 
8 
13 
12 
8 
19 
14 
IS 
9 
15 
10 
11 
8 
9 
8 
10 
9 
9 
6 
1 
11 
7 
2 
11 
6 
4 
7 
3 
4 
8 
28 
17 
16 
8 
9 
9 
19 
8 
15 
14 
11 
16 
8 
9 
12 
9 
4 
9 
7 
10 
7 
26 

1^^ 
26 
11 
8 
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290 

291 

292 

293 

294 

295 

296 

297 

298 

299 

300 

301 

302 

303 

304 

305 

306 

307 

308 

309 

310 

311 

312 

313 

314 

315 

316 

317 

318 

319 

320 

321 

322 

323 

324 

325 

326 

327 

328 

329 

330 

331 

332 

333 

334 

335 

336 

337 

338 

339 

340 

341 

342 

344 

345 

346 

347 

348 

349 

350 

352 

353 

354 

355 

356 

357 

358 

359 

360 

361 


DRG 


Number 
discharges 


91 

5308 

310 

90532 

3894 

230295 

33134 

108 

927 

14815 

2247 

8314 

19404 

13543 

2681 

11853 

2696 

9673 

3563 

30025 

10221 

2120 

788 

1 

29516 

73804 

838 

6303 

522 

177322 

26732 

87 

18552 

9159 

7781 

2305 

9 

853 

113 

1 

40267 

4973 

379 

19978 

10312 

63889 

40544 

5063 

2416 

2 

6766 

231 

4022 

1428 

5626 

443 

.      3187 

734 

7234 

603 

2743 

10187 

5884 

30093 

6842 

28152 

28825 

17592 

655 


Arithmetic 
mean  LOS 


2.8289 
1.7692 
12.7491 
6.7935 
5.6749 
42766 
6.3598 
4.2911 
3.3796 
5.4132 
7.2798 
4.3796 
12.3018 
102201 
102916 
4.9276 
62378 
2.9841 
7.0330 
3.0230 
4.6157 
2.1764 
4.8198 
22855 
5.0000 
9.3027 
7.4996 
2.9033 
7.1525 
32184 
6.4439 
4.7118 
4.3333 
3.5564 
2.0887 
4.5729 
3.4265 
3.3333 
42579 
2.7965 
1.0000 
6.1796 
3.8520 
5.7968 
6.0539 
4.6223 
4.1249 
2.6722 
52558 
52562 
3.0000 
32573 
4.0649 
3.4510 
4.0210 
6.7600 
32899 
4.8892 
2.9646 
4.7432 
3.9005 
8.3252 
6.3342 
3.8600 
3.0252 
9.8297 
4.7532 
32709 
3.5444 
3.4580 


10th 
percentile 


1 

1 

2 

1 

2 

1 

2 

1 

1 

1 

2 

1 

« 

4 

3 

1 

2 

1 

1 

1 

1 

1 

1 

1 

5 

1 

2 

1 

2 

1 

2 

2 

2 

1 

1 

1 

1 

1 

1 

1 

i 

2 

1 

1 

3 

2 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

2 

1 

3 

3 

2 

1 

4 

2 

2 

1 

1 


25th 

50th 

75th 

90th 

percentile 

percentile 

percentile 

percentile 

1 

2 

3 

5 

1 

1 

2 

3 

5 

9 

16 

25 

3 

5 

8 

14 

3 

4 

7 

10 

2 

3 

5 

8 

3 

5 

8 

12 

2 

3 

5 

8 

1 

2 

4 

ft 

2 

4 

7 

10 

3 

6 

9 

14 

2 

3 

5 

9 

7 

9 

14 

21 

6 

8 

12 

18 

5 

7 

13 

21 

3 

4 

6 

9 

2 

4 

8 

13 

2 

2 

3 

5 

2 

5 

9 

15 

1 

2 

4 

6 

2 

3 

6 

9 

1 

2 

3 

4 

2 

3 

6 

10 

1 

2 

3 

5 

5 

5 

5 

5 

2 

6 

12 

20 

3 

6 

9 

IS 

1 

2 

3 

6 

3 

5 

9 

14 

1 

2 

4 

7 

3 

5 

8 

11 

3 

4 

6 

8 

2 

4 

5 

8 

2 

^    3 

4 

7 

1 

2 

3 

4 

2 

3 

5 

9 

1 

2 

4 

6 

2 

2 

4 

5 

2 

3 

6 

•  8 

1 

2 

3 

5 

1 

1 

1 

1 

3 

5 

8 

12 

2 

3 

5 

8 

3 

4 

7 

13 

4 

5 

7 

9 

3 

4 

6 

7 

2 

3 

5 

8 

2 

2 

3 

4 

2 

3 

6 

11 

2 

3 

6 

11 

1 

5 

5 

5 

1 

2 

4 

6 

1 

2 

5 

8 

1 

2 

4 

■      7 

2 

3 

5 

9 

3 

5 

8 

U 

1 

2 

4 

7 

2 

4 

6 

9 

1 

2 

-4 

6 

3 

4 

6 

8 

1 

3 

5 

8 

4 

6 

9 

15 

4 

5 

7 

11 

3 

4 

4 

6 

2 

3 

4 

5 

5 

8 

12 

18 

3 

4 

5 

8 

3 

3 

4 

5 

2 

3 

4 

6 

1 

2 

4 

7 
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363 

364 

365 

366 

367 

368 

369 

370 

371 

372 

373 

374 

375 

376 

377 

378 

379* 

380 

381 

382  . 

383  . 

384  . 

385  . 
386- 

389  . 

390  . 
392  . 

394  . 

395  . 

396  . 

397  . 

398  . 

399  . 

400  . 

401  . 

402  . 

403  . 

404  . 

406  . 

407  . 

408  . 

409  . 

410  .. 

411  ., 

412  .. 

413  .. 

414  .. 

415  .. 

416  .. 

417  .. 

418  .. 

419  .. 

420  .. 

421  .. 

422  .. 

423  .. 

424  .. 

425  .. 

426  .. 

427  .. 

428  .. 

429  .. 

430  ... 

431  ... 

432  ... 

433  .:. 

434  ... 

435  ... 

436  ... 

437  ... 


ORG 


Number 
discharges 


Arithmetic 
mean  LOS 


4555 

3.5139 

1879 

3.6003 

2522 

8.1257 

4694 

7.6877 

571 

3.3135 

2408 

6.9049 

2531 

3.7246 

1201 

5.5679 

1044 

3.6236 

872 

3.3601 

3961 

1.9258 

141 

2.5957 

5 

22000 

164 

3.3537 

27 

3.2963 

172 

2.9186 

332 

3.0361 

75 

2.2800 

209 

2.2967 

54 

1.5741 

1557 

4.0873 

135 

3.1481 

4 

13.5000 

1 

36.0000 

23 

10.7391 

11 

4.7273 

2622 

11.6484 

1734 

7.9862 

69281 

5.3835 

19 

3.7895 

16238 

6.0846 

17490 

6.5883 

1505 

4.4399 

7877 

10.4160 

6683 

12.3822 

1621 

4.7218 

36569 

9.2960 

4137 

5.1047 

3407 

11.2548 

761 

4.9304 

3100 

8.1632 

5931 

6.7132 

89997 

3.3583 

58 

2.6724 

37 

2.9730 

8878 

8.3323 

845 

5.1361 

40783 

15.7224 

201554 

8.2165 

54 

4.5741 

19614 

6.7661 

16484 

5.6830 

3023 

4.3126 

12216 

4.6523 

97 

3.8041 

9588 

8.7110 

2102 

17.9139 

16010 

4.8731 

4920 

5.5150 

1856 

5.2333 

956 

8.3347 

40733 

8.9700 

55753 

9.7545 

200 

7.1500 

457 

6.5252 

8283 

3.4066 

21933 

5.8212 

16378 

4.8060 

3128 

14.3744 

14927 

10.8952 

10th 
percentile 


1 
1 
2 
2 
1 
2 
1 
3 
2 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
36 

3 
1 

4 
1 
1 
1 

2 

2 

1 

2 

2 

1 

2 

1 

3 

1 

1 

2 

1 

1 

1 

2 

1 

4 

2 

1 

2 

2 

2 

2 

1 

2 

3 

1 

1 

1 

1 
2 
2 

1 

1 

1 
2 

1 
4 
4 


25th 
percerTtHe 


2 

1 

3 

3 

1 

3 

1 

3 

3 

2 

1 

2 

1 

1 

1 

2 

1 

1 

1 

1 

2 

1 

1 

36 
4 
2 
6 
2 
2 
1 
3 
3 
2 
4 
5 
1 
4 
2 
5 

2 

2 

3 

2 
1 
1 

3 

2 

7 

4 

2 

3 

3 

2 

2 

2 

4 

6 

2 

2 

2 

3 

3 

4 

3 

2 

1 

3 

3 

8 

6 


50th 
percentile 


2 

2 

5 

5 

2 

5 

3 

4 

3 

2 

2 

2 

2 

2 

2 

3 

2 

2 

1 

1 

3 

1 

1 

36 
8 

3 

8 

5 

4 

3 

5 

5 

4 

7 

9 

3 
'7 

4 

8 

4 

S 

4 

3 

2 

2 

6 

4 
12 

7 

4 

5 

4 

4 

4 

3 

6 
12 

3 

4 

4 

S 

6 

7 

5 
4 
2 
4 
4 
14 
10 


75th 
percentile 


3 
4 
10 
10 
4 
8 
5 
5 
4 
3 
2 
3 
3 
4 
3 
3 
3 
2 
2 
1 
5 
2 
3 

36 

10 
5 

14 
9 
7 
5 
7 
8 
6 

13 

16 
6 

12 
7 

14 
6 

10 
6 
4 
3 

4 

10 
7 

19 

10 

7 

8 

7 

5 

5 

4 

10 
20 

6 

7 

6 
10 
10 
12 

9 

6 

4 

7 

6 
21 
14 


90lh 
percentile 


6 
8 
18 
16 
7 
13 
7 
9 
5 
6 
3 
4 
4 
7 
8 
5 
5 
4 
5 
3 
8 
7 
49 
36 
18 
9 
24 
16 
10 
8 
12 
12 
8 
23 
25 
10 
19 
10 
23 
9 
18 
15 
5 
7 
5 
17 
11 
31 
15 
10 
13 
10 
8 
8 
7 
18 
36 
10 
11 
11 
18 
17 
19 
13 
11 
7 
11 
8 
28 
20 


)96 


46294        ffederal  Register  /  Vol 

,  61,  No.  170  /  Friday.  August  30,  1996  /  Rules  and  Regulations 

Table? 
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ORG 

Number 
disdiarges 

Arittimetic 
mean  LOS 

10th 
percentile 

25th 
percentile 

50th 
percentile 

75th 
percentile 

90th 
percentile 

439  

910 

5007 

648 

14653 

3469 

3543 

1415 

1 

3991 

88 

30264 

7178 

8 

20326 

3831 

5391 

t181 

213 

135 

1650 

582 

2437 

3230 

9786 

12587 

3225 

202 

1943 

1820 

62094 

9604 

159 

8650 

94974 

7275 

29790 

123960 

18606 

43 

122 

7121 

38597 

366 

3426 

2316 

4136 

1694 

18721 

5263 

9897 

2139 

54769 

28573 

131 

8.9264 

9.8364 

4.4213 

8.7421 

35509 

5.2882 

3.9046 

1.0000 

2.8013 

1.0000 

4.4273 

23403 

6.0000 

5.4275 

3.1929 

5.1330 

2.8442 

8.3803 

4.822? 

16.8358 

10.2887 

6.6422 

4.8920 

13.7570 

5.1722 

3.7479 

3.8762 

4.8101 

4.1264 

155184 

8.0717 

30.1635 

14.3808 

12.1639 

13.8367 

8.9095 

8.3140 

4.5577 

33.5581 

36.2787 

14.8666 

45.9566 

15.8115 

11.6985 

13.4473 

8.9350 

17.6251 

10.4348 

6.5565 

4.2698 

17.3703 

5.8892 

2.4247 

22.7176 

2 

2 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
2 
1 
1 
1 
1 
1 
1 
3 
2 

1 

4 
1 
1 
1 
t 
1 
3 
4 
1 
2 
2 
3 
1 
1 
1 

12 

21 
5 

15 
2 
4 
1 
1 
5 
2 
1 
2 
3 
1 
1 

10 

3 
3 
1 
3 
1 
3 
2 
1 
1 
1 
2 
1 
3 
2 
1 
2 
1 
1 
1 
7 
4 
3 
1 
6 
2 
2 
1 
1 
1 
7 
5 
9 
4 
5 
7 
3 
3 
2 
16 
25 
8 
23 
6 
6 
6 
3 
8 
•4 
2 
3 
5 
2 
1 
12 

6 
6 
2 
6 
2 
4 
3 
1 
2 
1 
3 
2 
4 
4 
2 
3 
2 
4 
2 

13 
7 
5 
2 

12 
4 
3 
2 
2 
2 

12 
6 

28 
8 

10 

'  11 

6 

6 

4 

24 

31 

11 

37 

12 
9 

11 
7 

13 
7 
4 
3 

10 
5 
2 

17 

11 

12 

4 

11 

5 

6 

5 

1 

3 

1 

5 

3 

5 

6 

4 

6 

3 

9 

5 

22 

13 

8 

5 

18 

6 

5 

4 

4 

4 

19 

9 

40 

21 

16 

17 

11 

10 

6 

39 

42 

17 

56 

22 

14 

18 

11 

22 

13 

8 

5 

28 

8 

3 

26 

18 

440          

■    21 

441   „ 

442     



8 
18 

443  .„ 

.     7 

444 

10 

445      

7 

446    

1 

447  ...„ 

448             



5 
1 

449     

9 

450       

5 

451       

7 

452  

453       



11 
6 

454  

465      ; 

10 
5 

456  J 

21 

457    _ J 

12 

458  

459  

460  

461   



36 
21 
13 
12 

462  

463      

•..«v— ....... 

26 
10 

464  _ 

465  

466  ...» 

467  ...„ 

468  



7 

7 
10 

8 
30 

471   J 

14 

472  

61 

473  

475    

36 
24 

476     

25 

477  

18 

478  

17 

479        

9 

480  - 

481  ...» 

482  



61 
60 
28 

483  

484  . 

485  ...„ 

486  



85 
32 
22 
28 

487  

488  

489     



18 
35 
22 

490  ...„ 

14 

491   

7 

492     

37 

493    „ 

11 

494  

5 

495    _: 

39 

11135858 

ABLE  7B.— MEDICARE  F 

'ROSPECTivE  Payment  System  Selected  Percentile  Lengths  of  Stay 

[FY95  MEDPAR  Update  06/96  Grouper  V14.01 

DRC 

Number 
discharges 

Arrthmetic 
mean  LOS 

10th 
percentile 

25th 
percentile 

50th 
percentile 

75th 
percentile 

90th 
percentile 

1  J 

2  „ 

34442 

6577 

1 

6221 

100697 

464 

11.0870 

11.5545 

10.0000 

9.1249 

4.4155 

3.4030 

3 
3 
10 
2 
2 
1 

4 
5 
10 
3 
2 
1 

8 
8 

'           to 

6 
3 
2 

14 
14 
10 
11 
5 
4 

23 
23 

3     

10 

4  - 

5  



20 
9 

6  

7 
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Table  7b.— Medicare  Prospective  Payment  System  Selected  Percentile  Lengths  of  Stay— Continued 

IFY95  MEDPAR  Update  06/96  Grouper  VI  4.01 


DRG 


7  . 

8  . 

9  . 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
31 
32 
34 

35  , 

36  . 

37  , 

38  . 

39  . 

40  . 

42  . 

43  . 

44  . 

45  . 

46  . 

47  . 

49  . 

50  . 

51  . 

52  . 

53  . 

54  . 

55  . 

56  . 

57  . 

59  ., 

60  .. 

61  ., 

62  ., 

63  .. 

64  .. 

65  .. 

66  .. 

67  .. 

68  .. 

69  .. 

70  .. 

71  .. 

72  .. 

73  .. 

75  .. 

76  .. 

77  .. 

78  .. 

79  .. 

80  .. 

81  .. 

82  .. 


Number 
discharges 


Arithmetic 
mean  LOS 


11326 

12.5507 

2651 

3.8989 

1768 

7.6697 

20201 

7.9723 

3044 

4.9152 

24534 

7.6319 

6348 

6.2098 

368912 

7.4277 

145736 

4.4476 

12480 

6.5737 

3376 

4.0243 

23963 

6.3732 

7792 

4.5249 

6352 

11.2835 

1176 

7.8180 

2753 

4.8554 

6038 

5.0600 

56509 

5.8142 

23093 

3.8603 

48 

4.5625 

3729 

6.3130 

11873 

7.0603 

3958 

4.0341 

3382 

5.4595 

1847 

3.1462 

17085 

6.4968 

3830 

4.3065 

9404 

1.6325 

1994 

4.0341 

246 

2.6098 

3436 

1.9744 

2958 

3.3966 

7697 

2.2076 

105 

4.1524 

1705 

5.7238 

2545 

3.8310 

3117 

5.5201 

1416 

3.7895 

2260 

5.6518 

3511 

2.1191 

323 

2.9195 

100 

3.3600 

3624 

3.5566 

2 

4.0000 

2035 

2.9666 

766 

2.7454 

637 

4.1334 

94 

3.6064 

3 

1.0000 

226 

5.1372 

1 

2.0000 

4238 

4.6487 

3550 

7.5346 

30917 

3.4293 

6878 

3.5650 

532 

4.1992 

10400 

4.7953 

3345 

3.7677 

32 

2.9375 

96 

4.0313 

612 

4.4167 

6332 

4.9588 

41590 

11.1419 

40962 

12.4917 

2444 

5.5041 

30530 

8.2292 

220099 

9.2617 

9381 

6.5760 

10 

7.4000 

72211 

7.8884 

10th 
percentile 


2 

1 
2 

2 

1 

2 

2 

2 

1 

2 

1 

2 

1 

3 

2 

2 

1 

2 

1 

1 

1 

1 

1 

1 

1 

2 

1 

1 

1 

1 

1 

1 

1 

1 

2 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

2 

1 

1 

1 

1 

2 

2 

1 

1 

1 

1 

1 

4 

3 

1 

4 

3 

2 

1 

2 


2Sth 
percentile 


5 

1 

3 

3 

2 

3 

4 

3 

2 

3 

2 

3 

2 

5 

3 

2 

2 

3 

2 

2 

1 

3 

2 

2 

1 

3 

2 

1 

1 

1 

1 

1 

1 

2 

3 

2 

2 

1 

2 


50th 
percentie 


2 
2 
2 
2 
2 
2 
3 
2 
2 
2 
2 
2 
6 
6 
2 
5 
5 
4 
4 
3 


8 
2 
5 
6 

4 
5 
5 
« 
3 
5 
.     3 
5 
4 
9 
6 
4 
4 
4 
3 
3 
4 
5 
3 
4 
2 
5 
3 
1 
3 
2 
1 
2 
1 
3 
5 
3 
4 
3 
4 
2 
1 
2 
2 
7 
2 
2 
3 
2 
1 
2 
2 
3 
5 
3 
3 
3 
4 
3 
3 
3 
3 
4 
8 
10 
4 
7 
7 
5 
6 
6 


75th 
percentile 


14 
5 
9 
10 
6 
9 
7 
9 
5 
8 
5 
8 
6 
15 
10 
6 
6 
7 
5 
6 
7 
8 
5 
6 
4 
8 
5 
2 
5 
3 
2 
4 
2 
5 
7 
5 
7 
5 
7 
2 
2 
3 
4 
7 
3 
3 
5 
4 
1 
7 
2 
5 
9 
4 
4 
5 
6 
5 
3 
5 
5 
6 

14 

15 
8 

10 

11 
8 

12 

10 


90th 
percentile 


25 
9 
16 
16 
10 
14 
11 
14 
8 
12 
7 
12 
8 
22 
16 
9 
10 
11 
7 
10 
14 
14 
8 
10 
6 
13 
8 
3 
8 
5 
4 
7. 
5 
8 
10 
7 
10 
7 

11 
3 
7 
7 
8 
7 
6 
6 
8 
7 
1 

14 
2 

10 

16 
6 
6 
6 
9 
7 
5 
8 
9 
9 

22 

24 

12 

13 

17 

12 

15 

16 
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;  'B.— Medicare  Prospective  PAYME^f^  System  Selected  PERCEffriLE  Lengths  of  Stay— Continued 

[FY95  MEDPAR  update  06/96  Grouper  V14.01 


ORG 


83 
84 
85 
86 
87 


90  ... 

91  ... 

92  ... 

93  ... 

94  ... 

95  .„ 

96  ... 

97  ... 

98  ... 

99  ... 

100  . 

101  , 
102 

103  . 

104  . 
106 
106 
107 
108 
110  . 
Ill 
112 
113 
114 
115 
116 
117 
118 
119 
120 
121 
122 
123 
124 
125 
126 
127 
128 
129 
130 
131 
132 
133 
134 
135 
136 
138 
139 
140 
141 
142 
143 
144 
145 
146 
147 
148 
149 
150 
151 
152 
153 
154 


Number 
discharges 


7541 

1582 

19393 

.1442 

62143 

368008 

442908 

43018 

53 

12552 

1328 

13243 

1457 

65750 

27758 

20 

26556 

10742 

20903 

4665 

487 

24152 

20847 

101038 

64206 

6883 

62161 

6098 

201028 

47381 

9250 

11017 

85879 

4837 

7120 

1791 

42743 

167116 

91508 

48692 

145526 

62240 

4864 

706511 

20583 

4847 

96377 

26833 

133378 

6158 

30025 

7497 

1079 

205779 

70619 

184595 

80072 

37573 

138969 

70462 

7056 

9120 

1712 

147283 

16436 

23670 

4718 

4688 

1803 

37530 


Arithmetic 
mean  LOS 


6.3896 

3.6846 

7.3333 

4.4938 

6.8199 

6.0847 

7.0843 

5.1184 

4.4151 

7.2631 

4.9059 

7.0498 

4.1187 

5.5233 

42796 

4.3000 

3.4948 

2.4197 

5.1927 

3.1346 

39.8973 

14.5670 

10.9617 

11.7331 

8.8424 

12.5720 

10.7839 

6.6496 

4.7049 

14.3687 

9.4685 

11.4341 

5.4281 

4.1211 

3.2142 

5.5366 

9.1977 

7.4255 

5.0063 

4.6628 

4.9010 

3.0708 

14.0113 

6.2183 

6.7301 

3.5251 

6.6838 

5.1772 

3.5806 

2.9737 

3.9084 

4.9941 

3.2586 

4.5592 

2.9382 

3.4847 

4.4984 

32025 

2.6105 

5.7020 

32372 

112398 

7.3376 

13.4382 

7.7095 

11.7463 

6.4532 

9.0299 

6.1570 

14.9694 


10th 
percentile 


2 

1 
2 
1 
1 
2 
3 
2 
1 
2 

.1 
2 
1 
2 
2 
1 
1 
1 
1 
1 

10 
6 
5 
6 
5 
4 
3 
3 
1 
4 
2 
4 
1 
1 
1 
1 
1 
2 
1 
1 
1 
1 
4 
2 
3 
1 
2 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
6 
4 
6 
4 
4 
2 
4 
3 
5 


25th 
percentile 


3 

2 
3 
2 
3 
3 
4 
3 
2 
4 
3 
3 
2 
3 
2 
1 
2 
1 
2 
1 
15 
8 
7 
8 
6 
7 
6 
5 
2 
6 
4 
6 
2 
1 
1 
1 
2 
4 
3 
1 
2 
1 
7 
3 
4 
1 
4 
3 
2 
1 
2 
2 
2 
2 
1 
2 
2 
2 
1 
2 
1 
7 
6 
8 
6 
7 
4 
6 
4 
8 


50th 
percentile 


5 
3 
6 
4 
6 
5 
6 
4 
3 
6 
4 
5 
3 
5 
4 
3 
3 
2 
4 
2 

29 

12 
9 

10 
7 

10 
9 
6 
4 

10 
7 
9 
4 
2 
2 
3 
6 
6 
5 
2 
4 
2 

11 
5 
6 
1 
6 
5 
3 
2 
3 
4 
3 
3 
2 
3 
3 
3 
2 
4 
2 
9 
7 

11 
7 

10 

6 

8 

6 

12 


75th 
percentile 


8 

5 

9 

6 

9 

7 

9 

6 

6 

9 

6 

9 

5 

7 

5 

6 

4 

3 

7 

4 

54 

18 

13 

14 

10 

IS 

13 

8 

6 

17 

12 

14 

7 

5 

4 

7 

12 

9 

7 

6 

6 

4 

17 

8 

8 

4 

8 

7 

4 

.  4 

5 

6 

4 

6 

4 

4 

5 

4 

3 

7 

4 

13 

9 

16 

9 

14 

8 

10 

8 

18 


90th 
percentile 


12 

7 

14 

9 

13 

11 

12 

9 

8 

13 

9 

14 

8 

10 

7 

10 

7 

4 

10 

6 

82 

26 

19 

19 

14 

23 

20 

10 

9 

28 

18 

20 

11 

8 

7 

13 

21 

13 

9 

11 

9 

6 

29 

12 

11 

8 

12 

8 

6 

5 

7 

9 

6 

9 

5 

6 

8 

6 

5 

11 

6 

18 

11 

24 

11 

21 

11 

15 

9 

28 
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[FY95  MEDPAR  Update  06/96  Giwpef  V14.01 


DRG 


155 

156 

157 

158 

159 

160 

161 

162 

163 

164 

165 

166 

167 

168 

169 

170 

171 

172 

173  , 

174  . 

175  . 

176  . 

177  . 

178  . 

179  . 

180  . 

181  . 

182  . 

183  . 

184  . 

185  . 

186  . 

187  . 

188  . 

189  . 

190  . 

191  . 

192  . 

193  ., 

194  .. 

195  .. 

196  .. 

197  .. 

198  .. 

199  .. 

200  .. 

201  .. 

202  .. 

203  .. 

204  .. 

205  .. 

206  .. 

207  .. 

208  .. 

209  .. 

210  ... 

211  .. 

212  ... 

213  ... 

214  ... 

215  ... 

216  ... 

217  ... 

218  ... 

219  ... 

220  ... 

221  ... 

222  ... 

223  ... 

224  ... 


Numt)er 
discharges 


Arithmetic 
mean  LOS 


4793 

5.8782 

4 

15.7500 

11982 

5.8109 

5332 

2.8931 

18017 

5.3350 

10458 

2.9512 

15509 

4.3541 

8388 

2.1838 

8 

3.0000 

5242 

9.3937 

1755 

5.7499 

3444 

5.7134 

2405 

3.2274 

1837 

4.9559 

1070 

2.5421 

13155 

12.5003 

1202 

5.3719 

32447 

8.1498 

2279 

4.3857 

243715 

5.5466 

24013 

3.5080 

16840 

6.1428 

12681 

4.9738 

4324 

3.6004 

11791 

7.1640 

83016 

6.0517 

23164 

3.9529 

237845 

4.9666 

75506 

3.4460 

77 

3.8831 

4037 

5.1850 

2 

1.5000 

944 

4.2108 

64238 

6.1261 

8117 

3.6789 

68 

5.0882 

11104 

16.2586 

924 

7.8983 

8979 

13.9328 

843 

8.4603 

9690 

10.4638 

841 

6.7099 

29506 

9.1575 

8296 

4.9306 

2348 

11.1661 

1655 

12.3329 

1557 

16.7534 

26477 

7.7437 

30205 

7.6570 

51448 

6.7152 

22678 

7.2389 

1780 

4.7163 

37033 

5.7267 

10724 

3.5030 

344259 

6.6642 

138220 

8.5746 

26604 

6.2664 

9 

5.0000 

7164 

9.7067 

53845 

6.4613 

43181 

3.6830 

6760 

11.0719 

20436 

15.3636 

23230 

6.2178 

19070 

3.7531 

2 

5.5000 

5230 

8.1076 

3747 

4.0408 

19412 

2.8709 

8377 

2.2724 

10th 
percentile 


2 

4 

1 

1 

1 

1 

1 

1 

1 

4 

3 

2 

1 

1 

1 

2 

1 

2 

1 

2 

1 

2 

2 

1 

2 

2 

1 

2 

1 

1 

1 

1 

1 

2 

1 

1 

5 

2 

5 

3 

4 

3 

4 

2 

3 

2 

4 

2 

2 

2 

2 

1 

2 

1 

3 

4 

3 

2 

3 

2 

1 

2 

3 

2 

1 

5 

2 

1 

1 

1 


25th 
percentile 


3 

4 

2 

1 

2 

1 

2 

1 

1 

6 

4 

3 

2 

2 

1 

5 

2 

3 

2 

3 

2 

3 

3 

2 

4 

3 

2 

2 

2 

2 

2 

1 

2 

3 

1 

2 

8 

4 

8 

5 

6 

4 

5 

3 

5 

4 

7 

3 

3 

3 

3 

2 

3 

2 

4 

5 

4 

3 

4 

3 

2 

5 

6 

3 

2 

5 

4 

2 

1 

1 


50th 
percentile 


5 
10 
4 
2 
4 
2 
3 
2 
3 
8 
5 
4 
3 
3 
2 
9 
4 
6 
3 
4 
3 
5 
4 
3 
6 
5 
3 
4 
3 
2 
4 
2 
3 
5 
3 
4 
12 
7 
11 
7 
9 
6 
7 
4 
9 
8 
13 
6 
6 
5 
5 
4 
4 
3 
6 
7 
6 
4 
7 
5 
3 
8 
10 
5 
3 
6 
6 
3 
2 
2 


75th 
percentile 


8 
22 

7 

4 

7 

4 

5 

3 

4 

11 

7 

7 

4 

6 

3 

15 

7 

10 

5 

7 

4 

7 

6 

5 

9 

7 

5 

6 

4 

4 

6 

2 

6 

8 

5 

7 

20 
9 

17 

10 

12 
8 

11 
6 

14 

15 

21 

10 

10 
8 

9 

6 
7 

4 

7 

10 

7 

5 

12 

8 

5 

14 

18 

7 

5 

6 
10 

5 

3 

3 


90th 
percentile 


10 

27 

11 

6 

10 

5 

^ 

4 

5 

16 

9 

10 
5 

10 
5 

25 

11 

16 
9 

10 
6 

11 
9 
7 

14 

11 
7 
9 
6 
7 

10 
2 
8 

12 
7 

10 

32 

14 

25 

15 

18 

11 

16 
.  8 

22 

26 

34 

15 

16 

13 

14 

10 

11 

6 

10 

14 

10 

8 

19 

12 

7- 
22 
31 

11 

6 

6 
16 

8 

5 

4 


)96 


46298         F( 

ideral  Register  /  Vo 

.  61,  No.  170  /  Friday,  August  30,  1996  /  Rules  and  Regulations 

Table  7i 

(.—MEDICARE  Prospective  Payment  System  Selected  Percentile  Lengths  of  Stay— Continued 

[FY95  MEDPAR  Update  06/96  Grouper  V14.01 

ORG 

Number 
discharges 

Arithnwtic 
mean  LOS 

lOh 
percentile 

25th 
percentile 

50th 
percentile 

75tti 
percentile 

90th 
percentile 

225          

6594 
5654 
4843 
3200 
1426 
2578 
10890 
601 
4811 
2360 
5827 
39844 
1586 
7925 
62429 
12705 
3179 
2644 
84034 
12041 
4472 
1391 
11132 
7135 
10593 
3360 
2227 
1 
18457 
9730 
1 
4819 
24832 
19715 
4225 
5083 
2489 
749 
30590 
3714 
4518 
2849 
238 
983 
10750 
3638 
22531 
6144 
1498 
2654 
258 
928 
82941 
27210 
6 
13881 
6276 
5623 
1840 
5132 
2035 
6605 
1020 
5276 
8909 
91 
5308 
310 
90632 
3894 

5.0059 

6.7386 

2.9583 

3.5291 

2.3969 

5200? 

5.0626 

4.4609 

9.0518 

4.1470 

6.7833 

62907 

4.4067 

10.0430 

7.6246 

7.5277 

4.5906 

7.6539 

5.6150 

5.8294 

4.3001 

4.6161 

3.9656 

52685 

42878 

5.0461 

3.3049 

1.0000 

5.8264 

3.8776 

2.0000 

5.6921 

3.4341 

2.4910 

3.5089 

1.8702 

2.3403 

3.9439 

13.9231 

8.3341 

7.6835 

3.7087 

4.3361 

4.0651 

92391 

3.3966 

8.5207 

7.4653 

5.4820 

7.7939 

3.6705 

5.0151 

6.7266 

5.1505 

4.1667 

5.0709 

3.6109 

5.4677 

3.8408 

13.6613 

8.6993 

13.3889 

6.8824 

3.9780 

2.8289 

1.7692 

12.7491 

6.7935 

5.6749 

42766 

1 

1 

1 

1 

1 

1 

1 

1 

2 

1 

1 

2 

1 

3 

2 

2 

1 

2 

2 

2 

1 

1 

1 

1 

1 

1 

1 

1 

2 

1 

2 

1 

1 

1 

1 

1 

1 

1 

4 

2 

1 

1 

1 

1 

2 

1 

3 

2 

2 

2 

1 

1 

3 

2 

1 

1 

1 

2 

1 

3 

3 

3 

3 

1 

1 

1 

2 

1 

2 

1 

2 

2 

1 

1 

1 

2 

2 

1 

4 

2 

3 

3 

2 

5 

4 

3 

2 

4 

3 

3 

2 

2 

2 

2 

1 

2 

1 

1 

3 

2 

2 

2 

2 

2 

1 

1 

1 

1 

6 

4 

3 

1 

1 

1 

4 

1 

4 

3 

2 

3 

1 

2 

4 

3 

2 

2 

2 

2 

2 

6 

4 

6 

4 

2 

1 

1 

5 

3 

3 

2 

3 
4 
2 
2 
2 
3 
3 
2 
7 
3 
4 
5 
3 
7 
6 
5 
4 
6 
4 
4 
3 
4 
3 
4 
3 
3 
3 
1 
4 
3 
2 
4 
3 
2 
2 
2 
2 
2 
10 
6 
5 
3 
3 
2 
7 
2 
7 
6 
4 
5 
2 
4 
5 
4 
3 
4 
3 
4 
3 
10 
6 
9 
5 
2 
2 
1 
9 
5 
4 
3 

6 

8 

4 

4 

3 

6 

6 

4 

11 

5 

7 

7 

5 

12 

9 

9 

5 

9 

7 

7 

5 

6 

5 

6 

5 

6 

4 

1 

7 

5 

2 

7 

4 

3 

3 

2 

3 

5 

16 

10 

9 

5 

5 

4 

12 

4 

10 

9 

7 

9 

4 

6 

8 

6 

4 

6 

4 

7 

5 

16 

9 

16 

7 

4 

3 

2 

16 

8 

7 

5 

11 

226  

14- 

227     

6 

228    

7 

229  

5 

230     

11 

231  ...-. 

232  

233 



11 
10 
18 

234  „.... 

236  

8 
13 

236  

237  

12 
8 

238     

19 

239 

14 

240  

15 

241    

9 

242  

243      , 

15 
10 

244  ..._ , 

11 

245      , 

8 

246         

9 

247    

8 

248 „... 

10 

249      

9 

250  

251   

9 
6 

252        

1 

253  

11 

254  

255    

7 
2 

256  _ 

11 

257  

258  



6 

4 

259     

7 

260         .  

3 

261       

4 

262  

8 

263  

28 

264    

16 

266  - 

266  

16 
8 

267  

268    

9 
9 

269  

19 

270- 

8 

271   

15 

272  

14 

273    

11 

274  

16 

275       

8 

276 

9 

277  ..._ 

12 

278     

9 

279  

4 

280  

9 

281 

7 

283  

10 

284  , 

7 

286    

26 

286  

16 

287  

26 

288    

11 

289  

8 

290  

5 

291  

3 

292  

25 

293  

14 

294  

10 

295  „ 

8 

Federal  Register  /  Vol.  61,  No.  170  /  Friday,  August  30,  1996  /  Rules  and  Regulations        46299 
Table  7b.— Medicare  Prospective  Payment  System  Selected  Percentile  Lengths  of  Stay— Continued 
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DRG 


296 
297 
298 
299 
300 
301 
302 
303 
304 
305 
306 
307 
308 
309 
310 
311 
312 
313 
314 
315 
316 
317 
318 
319 
320 
321 

322  . 

323  . 

324  . 

325  . 

326  . 

327  . 

328  . 

329  . 

330  . 

331  . 

332  . 

333  . 

334  . 

335  . 

336  . 

337  . 

338  . 

339  . 

340  . 

341  . 

342  . 

344  .. 

345  .. 

346  .. 

347  .. 

348  .. 

349  .. 

350  .. 

352  .. 

353  „ 

354  .. 

355  .. 

356  .. 

357  .. 

358  .. 

359  .. 

360  .. 

361  .. 

363  .. 

364  .. 

365  .. 

366  .. 

367  ... 

368  .. 


Number 
discharges 


230483 
32946 
108 
927 
14816 
2246 
8314 
19404 
13549 
2675 
11854 
2695 
9574 
3562 
30028 
10218 
2120 
788 
1 
29516 
73804 
838 
6305 
520 
177433 
26621 
87 
18556 
9155 
7785 
2301 
9 
853 
113 
1 
40274 
4966 
379 
19982 
10308 
63893 
40540 
5063 
2416 
2 
6766 
231 
4022 
1428 
5626 
443 
3188 
733 
7234 
603 
2743 
10191 
5880 
30093 
6842 
28157 
28820 
17592 
655 
4555 
1879 
2522 
4697 
568 
2408 


Arithinetic 
mean  LOS 


6.3598 
4.2799 
3.3796 
5.4132 
72798 
4.3780 
12.3018 
10.2201 
10.2932 
4.9073 
6.2386 
-  2.9796 
7.0326 
3.0230 
4.6161 
2.1747 
4.8198 
2.2855 
5.0000 
9.3027 
7.4996 
2.9033 
7.1543 
3.1808 
6.4459 
4.6916 
4.3333 
3.5o6o 
2.0877 
4.5742 
3.4203 
3.3333 
4.2579 
2.7965 
1.0000 
6.1795 
3.8494 
5.7968 
6.0546 
4.6203 
4.1251 
2.6719 
5.2558 
52562 
3.0000 
32573 
4.0649 
3.4510 
4.0210 
6.7600 
32889 
4.8943 
2.9400 
4.7432 
3.9005 
8.3252- 
6.3351 
3.8566 
3.0252 
9.8297 
4.7538 
32702 
3.5444 
3.4580 
3.5139 
3.6003 
8.1257 
7.6915 
32588 
6.9049 


lOtti 
percentile 


2 

1 

1 

1 

2 

1 

6 

4 

3 

1 

2 

1 

1 

1 

1 

1 

1 

1 

5 

1 

2 

1 

2 

1 

2 

2 

2 

1 

1 

1 

1 

1 

1 

1 

1 

2 

1 

1 

3 

2 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

2 

1 

3 

3 

2 

1 

4 

2 

2 

1 

1 

1 

1 

2 

2 

1 

2 


25tfi 
percentile 


3 

2 

1 

2 

3 

2 

7 

6 

5 

3 

2 

2 

2 

1 

2 

1 

2 

1 

5 

2 

3 

1 

3 

1 

3 

3 

2 

2 

1 

2 

1 

2 

2 

1 

1 

3 

2 

3 

4 

3 

2 

2 

2 

2 

1 

1 

1 

1 

2 

3 

1 

2 

1 

3 

1 

4 

4 

3 

2 

5 

3 

3 

2 

1 

2 

1 

3 

3 

1 

3 


50tti 
percentile 


5 

3 

2 

4 

6 

3 

9 

8 

7 

4 

4 

2 

5 

2 

3 

2 

3 

2 

5 

6 

6 

2 

5 

2 

5 

4 

4 

3 

2 

3 

2 

2 

3 

2 

1 

5 

3 

4 

5 

4 

3 

2 

3 

3 

5 

2 

2 

2 

3 

5 

2 

4 

2 

4 

3 

6 

5 

4 

3 

8 

4 

3 

3 

2 

2 

2 

S 

S 

2 

5 


7Sth 
percentile 


8 
5 
4 
7 
9 
6 

14 

12 

13 
6 
8 
3 
9 
4 
6 
3 
6 
3 
5 

12 
9 
3 
9 
4 
8 
6 
5 
4 
S 
5 
4 
4 
6 
3 
1 

8 
5 
7 

7 

6 

5 

3 

6 

6 

5 

4 

5 

4 

5^ 

8 

4 

6 


4 
6 
5 
9 

7 

4 

4 

12 

5 

4 

4 

4 

3 

4 

10 

10 

4 

8 


90th 
percentile 


12 
8 
6 
10 
14 
9 
21 
18 
21 
9 
13 
5 
16 
6 
9 
4 
10 
5 
5 
20 
IS 
6 
14 
7 
11 
8 
8 
■7 
4 
9 
6 
5 
8 
5 
1 
12 
8 
13 
9 
.7 
8 
4 
11 
11 
5 
6 
8 
7 
9 
14 
7 
9 
6 
8 
8 
15 
11 
6 
5 
18 
8 
5 
6 
7 
6 
8 
18 
16 
7 
13 
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Table  7BH^ECMCAnE  Prospective  PAYMEhfr  System  Selected  Percentile  Lengths  of  Stay— Continued 

[FY95  MEDPAR  Update  06/96  Grouper  V1 4.0)  \ 


ORG 


369  .. 

370  .. 

371  .. 

372  .. 

373  .. 

374  .. 

375  .. 

376  .. 

377  . 

378  . 

379  . 

380  . 

381  . 

382  . 

383  . 

384  . 

385  . 

386  . 

389  . 

390  . 
392  . 

394  . 

395  . 

396  . 

397  . 

398  . 

399  . 

400  . 

401  . 

402  . 

403  . 

404  . 

406  . 

407  . 

408  . 

409  . 

410  . 

411  . 

412  . 

413  . 

414  . 

415  . 

416  . 

417  , 
418 
419 
420 
421 
422 
423 
424 
425 
426 
427 
428 
429 
430 
431 
432 
433 
434 
435 
436 
437 
439 
440 
441 
442 
443 
444 


Number 
discharges 


2531 

1201 

1044 

872 

3961 

141 

5 

164 

27 

172 

332 

75 

209 

54 

1557 

136 

4 

1 

23 

11 

2622 

1734 

69281 

19 

16238 

17498 

1496 

7875 

6682 

1619 

36528 

4124 

3407 

761 

3100 

5931 


Arithmetic 
mean  LOS 


58 

37 

8878 

845 

40783 

201554 

54 

19614 

16497 

3010 

12216 

97 

9588 

2102 

16010 

4920 

1856 

OKA 

40733 

55753 

200 

457 

8283 

21935 

16376 

3128 

14927 

910 

5007 

648 

14657 

3465 

3543 


10th 
percentile 


3.7246 
5.5679 
3.6236 
3.3601 
1.9258 
2.5957 
2.2000 
3.3537 
32963 
2.9186 
3.0361 
22800 
22967 
1.5741 
4.0873 
3.1481 
13.5000 
36.0000 
10.7391 
4.7273 
11.6484 
7.9862 
5.3835 
3.7895 
6.0846 
6.5878 
4.4285 
10.4036 
12.3664 
4.7140 
92740 
5.0902 
112548 
4.9304 
8.1632 
6.7132 
3.3580 
2.6724 
2.9730 
8.3323 
5.1361 
15.7224 
82165 
4.5741 
6.7661 
5.6833 
4.3050 
4.6523 
3.8041 
8.7110 
17.9139 
4.8731 
5.5150 
5.2333 
8.3347 
8.9700 
9.7545 
7.1500 
6.5252 
3.4066 
5J210 
4.8062 
14.3744 
10.8952 
8.9264 
9.8354 
4.4213 
8.7406 
3.5612 
52882 


25th 
percentile 


1 
3 
2 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
36 

a 
1 

4 

1 

1 

1 

2 

2 

1 

2 

2 

1 

2 

1 

3 

1 

1 

2 

1 

1 

1 

2 

1 

4 

2 

1 

2 

2 

2 

2 

1 

2 

3 

1 

1 

1 

1 

2 

2 

1 

1 

1 

2 

1 

4 

4 

2 

2 

1 

1 

1 

1 


50th 
percentile 


36 
4 
2 
6 
2 
2 
1 
3 
3 
2 
4 
5 
1 
4 
2 
5 
2 
2 
3 
2 
1 
1 
3 
2 
7 
4 
2 
3 
3 
2 
2 
2 
4 
6 
2 
2 
2 
3 
3 
4 
3 
2 
1 
3 
3 
8 
6 
3 
3 
1 
3 
1 
3 


75th 
percentile 


3 
4 
3 
2 
2 
2 
2 
2 
2 
3 
2 
2 
1 
1 
3 
1 
1 
36 
8 
3 
8 
5 
4 
3 
S 
5 
4 
7 
9 
3 
7 
4 
8 
4 
5 
4 
3 
2 
2 
6 
4 
12 
7 
4 
5 
4 
4 
4 
3 
6 
12 
3 
4 
■A 
5 
6 
.7 
5 
4 
2 
4 
4 
14 
10 
6 
6 
2 
6 
2 
4 


90th 
percentile 


5 
5 

4 
3 
2 
3 
3 
4 
3 
3 
3 
2 
2 
1 
5 
2 
3 
36 
10 
S 
14 
9 
7 
5 
7 
8 
6 
13 
16 
6 
12 
7 
14 
6 
10 
6 
4 
3 
4 
10 
7 
19 
10 
7 
8 
7 
5 
5 
4 
10 
20 
6 
7 


10 

10 

12 

9 

6 

4 

7 

6 

21 

14 

11 

12 

4 

11 

I 


7 
9 
5 
6 
3 
4 
4 
7 
8 
5 
5 
4 
5 
3 
8 
7 
49 
36 
18 
9 
24 
16 
10 
8 
12 
12 
8 
23 
25 
10 
19 
10 
23 
9 
18 
IS 
5 
7 
5 
17 
11 
31 
15 
10 
13 
10 
8 
8 
7 
18 
35 
TO 
11 
11 
18 
17 

19. 
13 
11 

7 
11 

8 
28 
20 
18 
21 

8 
18 

7 
10 
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Table  7b.^Medicare  Prospective  Payment  System  Selected  Percentile  Lengths  of  Stay— Continued 

[FY95  MEDPAR  Update  06/96  Grouper  V14.0| 


445 

446 

447 

448 

449 

450 

451 

452 

453 

454 

455 

456 

457 

458 

459 

460 

461 

462 

463 

464 

465 

466 

467 

468 

471 

472 

473 

475 

476  . 

477  . 

478  . 

479  . 

480  . 

481  . 

482  . 

483  . 

484  . 

485  . 

486  . 

487  . 

488  . 

489  . 

490  . 

491  . 

492  . 

493  . 

494  . 

495  . 


DRG 


Number 
discharges 


Arithmetic 
mean  LOS 


1415 

3.9046 

1 

1.0000 

3991 

2.8013 

88 

1.0000 

30267 

4.4278 

7175 

2.3376 

8 

6.0000 

20338 

5.4282 

3819 

3.1825 

5391 

5.1330 

1181 

2.8442 

213 

8.3803 

135 

4.8222 

1650 

16.B358 

582 

10.2887 

2437 

6.6422 

3230 

4.8920 

9786 

13.7570 

12591 

5.1721 

3221 

3.7464 

202 

3.8762 

1943 

4.8101 

1820 

4.1264 

59655 

15.3127 

9604 

8.0717 

159 

30.1635 

8643 

14.3722 

94974 

12.1639 

7280 

13.8379 

31806 

9.3027 

123973 

8.3143 

18593 

4.5529 

40 

32.5750 

193 

32.6166 

7121 

14.8666 

38600 

45.9567 

366 

15.8115 

3426 

11.6985 

2316 

13.4473 

4136 

8.9350 

843 

20.4152 

19523 

10.6298 

5312 

6.5849 

9897 

4.2698 

•2139 

17.3703 

54799 

5.8913 

28543 

2.4171 

131 

22.7176 

11135858 


10th 
percentile 


1 

1 

1 

1 

1 

1 

2 

1 

1 

1 

1 

1 

1 

3 

2 

1 

1 

4 

1 

1 

1 

1 

1 

3 

4 

1 

2 

2 

3 

1 

1 

1 

12 

19 
5 

IS 
2 
4 
1 
1 
5 
2 
1 
2 
3 
1 
1 

10 


25th 
percentile 


2 

1 

1 

1 

2 

1 

3 

2 

1 

2 

1 

1 

1 

7 

4 

3 

1 

6 

2 

2 

1 

1 

1 

7 

5 

9 

4 

5 

7 

3 

3 

2 

16 

22 
8 

23 
6 
6 
6 
3 
8 
4 
2 
3 
5 
2 
1 

12 


50th 
percentiie 


3 
1 
2 
1 
3 
2 
4 
4 
2 
3 
2 
4 
2 

13 
7 
5 
2 

12 
4 
3 
2- 
2 
2 

12 
6 

28 
8 

10 

11 
7 
6 
4 

24 

28 

11 

37 

12 
9 

11 
7 

14 
7 
4 
3 

10 
5 
2 

17 


75th 
percentile 


5 
1 

3 
1 
S 
3 
5 
6 
4 
6 
3 
9 
5 

22 

13 
8 
5 

18 
6 
5' 
4 
4- 
4 

19 
9 

40 

21 

16 

17 

12 

10 
6 

34 

36 

17 

56 

22 

14 

18 

11 

25 

13 
8 
5 

28 
8 
3 

26 


90th 
percentile 


7 
1 
5 
1 
9 
6 
7 
11 
6 
10 
5 
21 
12 
35 
21 
13 
12 
26 
10 
7 
7 
10 
8 
30 
14 
61 
36 
24 
25 
19 
17 
9 
66 
53 
28 
86 
32 
22 
28 
18 
41 
22 
14 
7 
37 
11 
5 
38 


Table  8a.— Statewide  Average  Op- 
erating Cost-To-Charge  Ratios 
FOR  Urban  and  Rural  Hospitals 
(Case  Weighted)  August  1996 


state 

Urban 

Rural 

ALABAMA  

0.420 

0.476 

ALASKA  

ooo 

0  796 

AfllZONA  

0568 

ARKANSAS 

0.495 

CALIFORNIA „ 

0.405 

0.540 

COLORADO 

0.513 

0.604 

CONNECTICUT 

0.553 

0.551 

DELAWARE  

0.503 

0.500 

DISTRICT  OF  COLUMBIA 

0.525 
0.414 

FLORIDA 

0.418 

Table  8a.— Statewide  Average  Op-   Table  8a.— Statewide  Average  Op- 
erating Cost-To-Charge  Ratios       erating  Cost-To-Charge  Ratios 
FOR  Urban  and  Rural  Hospitals      for  Urban  and  Rural  Hospitals 
(Case   Weighted)   August   1996—   (Case   Weighted)   August   1996— 
Continued  Continued 


state 

Urtjan 

Rural 

GEORGIA  

HAWAII  

IDAHO 

ILLINOIS  

0.527 
0.484 
0.580 
0.478 
0.564 
0.540 
0.449 
0.506 

0.53? 
0.567 
0.635 
0.599 

INDIANA 

IOWA 

KANSAS  ._ 

0.613 
0.684 
0  649 

KENTUCKY  

0.574 

State 

UrtMn 

Rural 

LOUISIANA 

0.475 

0.540 

MAINE 

0.593 

0.570 

MARYLAND 

0.765 

0.816 

MASSACHUSETTS  

0.574 

0.600 

MICHIGAN  

0.489 

0.594 

MINNESOTA 

0.563 

0.641 

MISSISSIPPI  

0.525 

0.527 

MISSOURI  

0.459 

0.529 
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Table  8a— Statewide  Average  Op-   Table     8b.-^tatewide     Average 

ERATING    QOST-TO-CHARGE    RATIOS         CAPITAL    COST-ToChARGE    RATIOS 

FOR  UrbaTand  Rural  Hospitals      (Case  Weighted)  August  1996 


(Case   Weighted) 
Continued 


state 


August   1996- 


State 


0.513 
0.526 
0.321 
0.591 
0.479 
0.484 
0.584 
0.539 
0.651 
0.567 
0.489 
0.577 
0.436 
0.495 
0.587 
0.477 
0.559 
0.536 
0.462 
0.462 
0.576 
0.499 
0.634 
0.578 
0.604 
WYOMING  I „ I     0.496 


MONTANA  . 
NEBRASKA 
NEVADA  .... 
NEW  HAMPSH*^E 
NEW  JERSEY 
NEW  MEXICO 
NEW  YORK  ... 
NORTH  CAROUINA 
NORTH  DAKOTA 

OHIO  

OKLAHOMA 
OREGON  .... 
PENNSYLVANIA 
PUERTO  RICO 
RHODE  ISLAND 
SOUTH  CAROlilNA 
SOUTH  DAKOtA 
TENNESSEE 

TEXAS  

UTAH  

VERMONT  ... 

VIRGINIA  

WASHINGTON 
WEST  VIRGINIA 
WISCONSIN 


Urtjan 


Rural 


Table 


10.H 


0.615 
0.684 
0.563 
0.611 

6.546 
0.679 
0.498 
0.694 
0.594 
0.558 
0.671 
0.580 
0.643 

asoi 

0.648 
0.572 
0.565 
0.675 
0.587 
0.536 
0.688 
0.542 
0.665 
0.734 


0.055 
0.077 
0.050 
0.056 
0.040 
0.052 
0.037 
0.064 
0.042 
0.051 
0.062 
0.061 
0.064 
0.044 
0.058 
0.056 
0.065 
0.066 
0.069 
0.044 
0.013 
0.060 
0.049 
0.055 
0.056 
0.063 
0.061 
0.058 
NEVADA  „ I     0.034 


ALABAMA 

rtL./\o^^   .4 •••••••**•••••••••••■••••"* 

ARIZONA  

ARKANSAS  

CALIFORNIA 

COLORADO  

CONNECTICUT 

DELAWARE » 

DISTRICT  OF  COLUMBIA 

FLORIDA  

GEORGIA  

HAWAII  

IDAHO 

ILLINOIS  

INDIANA  

IOWA  

KANSAS  

KENTUCKY  

LOUISIANA  „ - 

MAINE — 

MARYLAND  

MASSACHUSETTS 

MICHIGAN  

MINNESOTA 

MISSISSIPPI 

MISSOURI  

MONTANA  

NEBRASKA 


TABLE     8b.— Statewide     Average 
Capital  Cost-To-Charge  Ratios 
(Case  Weighted)  August   1996— 
Continued 


Ratio 


state 


NEW  HAMPSHIRE  .. 

NEW  JERSEY  

NEV'  MEXICO  

NEW  YORK  

NORTH  CAROLINA  . 
NORTH  DAKOTA  ... 

OHIO 

OKLAHOMA 

OREGON  

PENNSYLVANIA  .... 

PUERTO  RICO 

RHODE  ISLAND 

SOUTH  CAROUNA 
SOUTH  DAKOTA  ... 

TENNESSEE  

TEXAS  

UTAH 

VERMONT  

VIRGINIA 

WASHINGTON  

WEST  VIRGINIA 

WISCONSIN  

WYOMING  


Ratio 


0.066 
0.045 
0.056 
0.056 
0.049 
0.074 
0.056 
0.066 
0.062 
0.045 
0.090 
0.039 
0.054 
0.066 
0.067 
0.055 
0.066 
0.049 
0.067 
0.063 
0.059 
0.048 
0.067 


PERCENTAGE  DIFFERENCE  IN  WAGE  INDEXES  FOR  AREAS  THAT  QUALIFY  FOR  A  WAGE  INDEX  EXCLUDED 

HOSPITALS  AND  UNITS 


Area 


Nl 


Rural  Connectl(  ut 
Rural  Delaware 
Rural  Hawaii 
Rural  Massachusetts 
Rural  New  Hampshire 
Albany,  GA 
Anchorage,  AK 
Andreson,  SC 
Arecibo,  PR  ... 
Athens,  GA  .... 
Atlanta,  GA 
Atlantic  City, 
Bergen-Passaii,  NJ 

Biloxi-Gullport,  MS  .~ 

Boise  City.  ID  , 

Boston-Lowe»-$rodrton-Lawrence-Salem,  MA 

Bremerton,  WA  

Bndgepoft-Stainford-Norwalk.-Danbury,  CT 

Burlington,  NC 

Burlington,  VT  _ — 

Caguas,  PR 

Charleston,  WV -•• 

Chartotte-Gastonia-Rock  HiU.  NC-SC 

Clarksville-Ho<*insville,  TN-KY 

Columbia.  SC  ' 
Danville,  VA 


1982-1993 
difference 


22.9642 
8.2430 

26!2198 


16.1448 


Decatur,  AL 
El  Paso,  TX  .1. 
Eugene-Sprinc  lieid,  OR 
Fayetteville,  Np 

Rint,  Ml  

Florence,  AL  . 
Florence,  SC 


10.6317 


1984-1993 
difference 


25.4064 
11.4258 
15.9060 
24.1342 
9.8512 
10.3681 


21.0619 

8.6086 

12.4784 


1988-1993 
difference 


8.2051 


9.1948 
11.1448 
13.7293 


11.9762 
10.0485 
112298 


9.0029 


12.7213 


11.9746 
11.5654 


12.4189 
11.1443 

14.3717 
10.6209 

9  8216 

13.8828 
14  3994 

14.2288 

14.5664 

8.8170 

15  1271 

9.4207 
9.1074 

8.3229 

14  9051 

12.9637 

8  4912 

11.3907 

13.3721 

8  5187 

13.1106 
11.9044 

10.5206 
10.4192 

10.8031 
8.4909 

1990-1993 
difference 


9.1337 


8.2863 
17.8927 
18.6084 
13.6463 


12.4040 
8.3390 


14.3007 


1991-1993 
difference 


16.7978 


12.7288 


1992-1993 
difference 


18.7777 


9.8283 


9.2030 


10.3206 
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Table  10.— Percentage  Difference  in  Wage  Indexes  for  Areas  That  Qualify  for  a  Wage  Index  Excluded 

Hospitals  and  Units— Continued 


Area 


1982-1993 
dillerence 


1984-1993 
difference 


1988-1993 
difference 


1990-1993 
difference 


1991-1993 
difference 


1992-1993 
c^ffererKe 


Fort  Walton  Beach,  FL »... _ 

Fresno,  CA 

Gadsden,  AL — 

Galveston-Texas  City,  TX 

Greeley,  CO _ 

Greensboro-Winston-Salem-High  Point,  NC 

Hamilton-Middleton,  OH  ..._ 

Hartford-Middletown-New  Britain,  CT 

Houma-Thibodaux,  LA 

Jackson,  TN _ 

Jersey  City,  NJ .'. 

Killeen-Tenipte,  TX  _... 

Lima,  OH _ .-. 

Macon-Wamer  Robins,  GA 

McAllen-Edinburg-Mission,  TX 

Medford,  OR  _ ™ ........ 

Merced,  CA 

Middlesex-Somerset-Hunterdon,  1^  .„ 

Monmouth-Ocean,  NJ 

Munice,  IN 

Nassau-Suffolk,  NY 

New  Bedford-Fall  River-Attleboro,  MA  

New  Haven-West  Haven-Waterbury,  CT  ...... 

New  London-hJonwch,  CT 

Newark,.  HS  .. 

Ocala,  FL  

Orange  County,  NY  

Portsmouth- Dover-Rochester,  NH 

Poughkeepsie,  NY  

Provkjence-Pawtucket-Woonsocket,  Rl 

Provo-Orem,  UT 

Redding.  CA „. 

Richland-KennewKk,  WA  .„ 

Salinas-Seaside-Monterey,  CA ~ 

Santa  Cruz,  CA 

Santa  Fe,  NM - 

Sarasota,  FL  „ .-. 

Savannah,  GA 

Topeka,  KS  

Tyler.  TX  

Vallejo-Fairfield-Napa,  CA  „ 

Wilmington,  DE-NJ-MD  

Wilmington,  NC 

Worcester-Fitchburg-Leomister.  MA 

Yuma,  AZ 


9.2662 
8!7767 


18.3848 


t0.0345 


13.7683 
11.8620 
11.3300 


17.1382 
9.0870 


10.6879 

9.6319 

11.2207 

9!b766 


10.9147 


12.3564 


12.4966 
9!6429 


13.0975 
10.4962 


9.6183 
15.4149 

11.9105 
16.6368 
16.2147 
14.9405 
8.8979 
11.8261 
21.4157 

8.8610 
13.9497 

9.0782 
17.2205 

9.7202 
9.7120 

14.0809 
8.9573 

14.6762 


13.6478 

8.9989 

12.2020 

17.9463 


8.2379 
16.5166 


3.7059 
9.3263 

ab391 

3!2156 

9.8809 


9.3349 
20.3096 


10.4385 


11.8518 


9.9157 


18.3339 

15.^68 
8.3342 


10.8664 
14.6656 
11.3722 
11.0971 


2.2400 


9.4732 
9.8985 
8.4081 


8.0939 


8.1472 
-0.1050 


8.0733 
-0.1775 


8.0133 


8.1676 


13.5593 


8.1102 


8.2941 

1l7l239 
9.2849 
9.5202 

11.7807 


9.4870 


Appendix  A — Regulatory  Impact 
Analysis 

I.  Introduction 

We  generally  prepare  a  regulatory 
flexibility  analysis  that  is  consistent 
with  the  Regulatory  Flexibility  Act 
(RFA)  (5  U.S.C.  601  through  612),  unless 
the  Secretary  certines  that  a  final  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  For  purposes  of  the  RFA,  we 
consider  all  hospitals  to  be  small 
entities. 

Also,  section  1102(b)  of  the  Social 
Security  Act  (the  Act)  requires  the 
Secretary  to  prepare  a  regulatory  impact 
analysis  for  any  final  rule  that  may  have 
a  significant  impact  on  the  operations  of 


a  substantial  number  of  small  rural 
hospitals.  Such  an  analysis  must 
conform  to  the  provisions  of  section  603 
of  the  RFA.  With  the  exception  of 
hospitals  located  in  certain  New 
England  counties,  for  purposes  of 
section  1102(b)  of  the  Act,  we  define  a 
small  rural  hospital  as  a  hospital  with 
fewer  than  100  beds  that  is  located 
outside  of  a  Metropolitan  Statistical 
Area  (MSA)  or  New  England  County 
Metropolitan  Area  (NECMA).  Section 
601(g)  of  the  Social  Security 
Amendments  of  1983  (Public  Law  98- 
21)  designated  hospitals  in  certain  New 
■England  counties  as  belonging  to  the 
adjacent  NECMA.  Thus,  for  purposes  of 
the  prospective  payment  system,  we 


classify  these  hospitals  as  urban 
hospitals. 

It  is  clear  that  the  changes  in  this 
document  would  affect  both  a 
substantial  number  of  small  rural 
hospitals  as  well  as  other  classes  of 
hospitals,  and  the  effects  on  some  may 
be  significant.  Therefore,  the  discussion 
below,  in  combination  with  the  rest  of 
this  final  rule,  constitutes  a  combined 
regulatory  impact  analysis  and 
regulatory  flexibility  analysis. 

II.  Changes  in  the  Final  Rule 

Any  differences  in  this  final  rule 
impact  analysis  compared  to  that  in  the 
proposed  rule  are  the  result  of  using 
more  recent  or  more  complete  hospital 
data.  For  example,  a  more  complete  FY 
1995  MedPAR  file  (June  1996  update)  is 
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now  available  compared  to  the  one 
available  at  the  time  of  the  proposed 
rule.  In  addition,  more  recent  hospital- 
sped  He  data,  ncluding  cost  reports,  are 
used  in  this  analysis. 

Our  most  recent  hospital  market 
basket  forecasts  are:  2.5  percent  for 
prospective  pa|yment  system  hospitals 
and  2.5  percent  for  hospitals  excluded 
from  the  prospective  payment  system. 
The  respective;  update  factors  in  the 
proposed  rule  Were  both  2.7  percent. 
Beyond  this  cqange  in  the  hospital 
market  basket  forecast,  there  are  no 
operating  or  capital  prospective 
payment  policV  changes  firom  those 
discussecl  in  tl|e  impact  analysis  in  the 
proposed  rule.l 

m.  Limitatioii$  of  Oiu-  Analysis 

As  has  been  ^e  case  in  previously 
published  regulatory  impact  analyses, 
the  following  quantitative  analysis 
presents  the  projected  effects  of  our 
final  policy  difnges,  as  well  as  statutory 
changes  effective  for  FY  1997,  on 
various  hospital  groups.  We  estimate  the 
effects  of  individual  policy  changes  by 
estimating  payments  per  case  while 
holding  all  other  payment  poUdes 
constant.  We  u^  the  best  data  available, 
but  we  do  not  attempt  to  predict 
behavioral  responses  to  our  policy 
changes,  and  v^e  do  not  make 
adjustments  tot  future  changes  in  such 
variables  as  adtnissions,  lengths  of  stay, 
or  case  mix.      j 

We  received  ^o  comments  on  the 
methodology  u|sed  for  the  impact 
analysis  in  the  proposed  rule. 

rV.  Hospitals  Included  In  and  Excluded 
From  the  Prospective  Payment  System 

The  prospecl|ive  payment  systems  for 
hospital  inpatient  operating  and  capital- 
related  costs  encompass  nearly  all 
general,  short-term,  acute  care  hospitals 
that  participate^  in  the  Medicare 
program.  TheH  were  46  Indibn  Health 
Service  hospitals  in  our  data  base, 
which  we  excluded  from  the  analysis 
due  to  the  special  characteristics  of  the 
prospective  payment  method  for  these 
hospitals.  Amo^g  other  short-term, 
acute  care  hospitals,  only  the  50  such 
hospitals  in  Maryland  remain  excluded 
from  the  prospective  payment  system 
luider  the  waivpr  at  section  1814(b)(3)  of 
the  Act.  Thus,  We  have  included  5,129 
hospitals  in  ouf  analysis.  This 
represents  aboiit  82  percent  of  all 
Medicare-participating  hospitals.  The 
majority  of  this  impact  analysis  focuses 
on  this  set  of  hospitals. 

The  remainir  g  18  percent  are 
specialty  hospitals  that  are  excluded 
from  the  prospective  payment  system 
and  continue  to  be  paid  on  the  basis  of 
their  reasonable  costs  (subject  to  a  rate- 


of-increase  ceiling  on  their  inpatient 
operating  costs  per  discharge).  These 
hospitals  include  psychiatric, 
rehabilitation,  long-term  care, 
childrens',  and  cancer  hospitals.  The 
impacts  of  our  policy  changes  on  these 
hospitals  are  discussed  below. 

V.  Impact  on  Excluded  Hospitala  and 
Units 

As  of  August  1996,  there  were  1,125 
spedalty  hospitals  excluded  from  the 
prospective  payment  system  and  instead 
paid  on  a  reasonable  cost  basis  subject 
to  the  rate-of-increase  ceiling  imder 
§413.40.  In  addition,  there  were  2,315 
psychiatric  and  rehabilitation  units  in 
hospitals  otherwise  subject  to  the 
prospective  payment  system.  These 
excluded  imits  are  also  paid  in 
accordance  with  §413.40. 

In  accordance  with  section 
1886(b)(3)(B)(ii)(V)  of  the  Act,  the 
update  factor  applicable  to  the  rate-of- 
increase  limit  for  excluded  hospitals 
and  units  for  FY  1997  is  1.5  percent 
(excluded  hospital  market  basket  minus 
1.0  percentage  points),  adjusted  to 
account  for  the  relationship  between  the 
hospital's  allowable  operating  cost  p>er 
case  and  its  target  amoimts. 

The  impact  on  excluded  hospitals  and 
units  of  the  final  update  in  the  rate-of- 
increase  limit  depends  on  the 
cumulative  cost  increases  experienced 
by  each  excluded  hospital  and  excluded 
unit  since  its  applicable  base  period.  For 
excluded  hospitals  and  units  that  have 
maintained  their  cost  increases  at  a  level 
below  the  percentage  increases  in  the 
rate-of-increase  limits  since  their  base 
period,  the  major  effect  will  be  on  the 
level  of  incentive  payments  these 
hospitals  and  units  receive.  Conversely, 
for  excluded  hospitals  and  units  with 
per-case  cost  increases  above  the 
cumulative  update  in  their  rate-of- 
increase  limit,  the  major  effect  will  be 
the  amount  of  excess  costs  that  the 
hospitals  would  have  to  absorb. 

In  this  context,  we  note  that,  under 
§  413.40(d)(3),  an  excluded  hospital  or 
unit  whose  costs  exceed  the  rate-of- 
increase  limit  is  allowed  to  receive  the 
lower  of  its  rate-of-increase  ceiling  plus 
50  percent  of  reasonable  costs  in  excess 
of  the  ceiling,  or  110  percent  of  its 
ceiling.  In  addition,  imder  the  various 
provisions  set  forth  in  §  413.40. 
excluded  hospitals  and  units  can  ditain 
payment  adjustments  for  significant  and 
justifiable  increases  in  operating  costs 
that  exceed  the  limit.  At  the  same  time, 
however,  by  generally  limiting  payment 
increases,  we  continue  to  provide  an 
incentive  for  excluded  hospitals  and 
units  to  restrain  the  growth  in  their 
spending  for  patient  services. 


VI.  Quantitative  Impact  Analysis  of  the 
Final  Policy  Changes  Under  the 
Prospective  Payment  System  for 
Operating  Costs 

/.  Basis  and  Methodology  of  Estimates 

In  this  final  rule,  we  are  announcing 
policy  changes  and  payment  rate 
updates  for  the  prospective  payment 
systems  for  operating  and  capital-related 
costs.  We  have  prepared  separate 
analyses  of  the  final  changes  to  each 
system,  beginning  here  with  changes  to 
the  operating  prospective  payment 
system.  Estimated  payment  impacts  of 
final  FY  1997  changes  to  the  capital 
prospective  payment  system  are 
discussed  below  in  section  VII  of  this 
Appendix. 

The  data  used  in  developing  the 
quantitative  analyses  presented  below 
are  taken  fi-om  the  FY  1995  MedPAR  file 
and  the  most  current  provider-specific 
file  that  is  used  for  payment  purposes. 
Although  the  analyses  of  the  changes  to 
the  operating  prospective  payment 
system  do  not  incorporate  cost  data,  the 
most  recently  available  hospital  cost 
report  data  were  used  to  create  some  of 
the  variables  by  which  hospitals  are 
categorized.  Our  analysis  has  several 
qualifications.  First,  we  do  not  make 
adjustments  for  behavioral  changes  that 
hospitals  may  adopt  in  response  to  these 
pobcy  changes.  Second,  due  to  the 
interdependent  nature  of  the 
prospective  payment  system,  it  is  very 
difficult  to  precisely  quantify  the  impact 
associated  with  each  change.  Third,  we 
draw  upon  various  sources  for  the  data 
used  to  categorize  hospitals  in  the 
tables.  In  some  cases,  particularly  the 
number  of  beds,  there  is  a  fair  degree  of 
variation  in  the  data  from  different 
sources.  We  have  attempted  to  construct 
these  variables  with  the  best  available 
source  overall.  For  individual  hospitals, 
however,  some  miscategorizations  are 
possible. 

Using  cases  in  the  FY  1995  MedPAR 
file,  we  simulated  payments  under  the 
operating  prospective  payment  system 
given  various  combinations  of  payment 
parameters.  Any  short-term,  acute  care 
hospitals  not  paid  under  the  general 
prospective  payment  systems  (Indian 
Health  Service  hospitals  and  hospitals 
in  Maryland)  are  excluded  torn  the 
simulations.  Payments  under  the  capital 
prospective  payment  system,  or 
payments  for  costs  other  than  inpatient 
operating  costs,  are  not  analyzed  here. 

The  following  changes  are  discussed 
separately  below: 

•  The  effects  of  the  annual 
reclassification  of  diagnoses  and 
procedures  and  the  recalibration  of  the 
diagnosis-related  group  (DRG)  relative 
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weights  required  by  section 
1886(d)(4)(C)  of  the  Act. 

•  The  effects  of  changes  in  hospitals' 
wage  index  values  reflecting  the  wage 
index  update  (FY  1993  data). 

•  The  effects  of  geographic 
reclassifications  by  the  Medicare 
Geographic  Classification  Review  Board 
(MGCRB)  that  will  be  effective  in  FY 
1997. 

•  The  effects  of  phasing  out  pa)mients 
for  extraordinarily  lengthy  cases  (day 
outlier  cases)  with  a  corresponding 
increase  in  payments  for  extraordinarily 
costly  cases  (cost  outliers),  in 
accordance  with  section 
1886(d)(5)(A)(v)  of  the  Act. 

•  The  total  change  in  payments  based 
on  FY  1997  policies  relative  to 
paym«its  based  on  FY  1996  policies. 

To  illustrate  the  impacts  of  the  FY 
1997  final  changes,  our  analysis  begins 
with  an  FY  1997  baseline  simulation 
model  using:  the  FY  1996  GROUPER 
(version  13.0);  the  FY  1996  wage 
indexes  (based  on  FY  1992  data);  no 
MGCRB  reclassifications;  and  current 
outlier  policy  (50  percent  phase-out  of 
day  outlier  payments).  Outlier  payments 
are  estimated  to  be  5.1  percent  of  total 
DRG  payments. 

Eacn  policy  change  is  then  added 
incrementally  to  this  baseline  model, 
finally  arriving  at  an  FY  1997  model 
incorporating  all  of  the  final  rule  and 
statutory  changes.  This  allows  us  to 
isolate  the  effects  of  each  change. 

Our  final  comparison  illustrates  the 
percent  change  in  payments  per  case 
from  FY  1996  to  FY  1997.  Four  factors 
not  displayed  in  the  previous  five 
columns  have  significant  impacts  here. 
First  is  the  update  to  the  standardized 
amounts  for  FY  1997.  In  accordance 
with  section  1886(d)(3)(A)(iv)  of  the 
Act,  we  are  updating  the  large  urban 
and  the  other  areas  average  standardized 
amounts  for  FT  1997  using  the  most 
recently  forecasted  hospital  market 
basket  increase  for  FY  1997  of  2.5 
percent,  minus  0.5  percentage  points. 
Thus,  the  update  to  the  large  urban  and 
other  areas  standardized  amounts  is  2.0 
percent.  Similarly,  section 
1886(b)(3)(C)(ii)  of  the  Act  provides  that 
the  update  factor  applicable  to  the 
hospital-specific  rates  for  sole 
community  hospitals  (SCHs)  and 
essential  access  commimity  hospitals 
(EACHs)  (which  are  treated  as  SCHs  for 
payment  purposes)  is  also  the  market 
basket  increase  minus  0.5  percent,  or  2.0 
percent. 

A  second  significant  factor  impacting 
changes  in  hospitals'  payments  per  case 
from  FY  1996  to  FY  1997  is  a  change  in 
MGCRB  reclassification  status  from  one 
year  to  the  next.  That  is,  hospitals 
reclassified  in  FY  1996  that  are  no 


longer  reclassified  in  FY  1997  may  have 
a  negative  payment  impact  going  from 
FY  1996  to  FY  1997;  conversely, 
hospitals  not  reclassified  in  FY  1996 
that  are  reclassified  in  FY  1997  may 
have  a  positive  impact.  In  some  cases, 
these  impacts  can  be  quite  substantial, 
so  that  if  a  relatively  small  number  of 
hospitals  in  a  particular  category  lose 
their  reclassification  status,  the 
percentage  increase  in  payments  for  the 
category  may  be  below  the  national 
mean. 

A  third  significant  fector  is  that  we 
currently  estimate  that  actual  outlier 
payments  during  FY  1996  will  be  4.0 
percent  of  actual  total  DRG  payments. 
When  the  FY  1996  final  rule  was 
published,  we  projected  FY  1996  outlier 
payments  would  be  5.1  percent  of  total 
DRG  payments,  and  the  standardized 
amounts  were  reduced  correspondingly. 
The  effects  of  the  lower  than  expected 
outlier  payments  during  FY  1996  (as 
discussed  in  the  Addendum  to  this  final 
rule)  are  reflected  in  the  analyses  below 
comparing  our  ciurent  estimates  of  FY 

1996  payments  per  case  to  estimated  FY 

1997  payments  per  case. 

Finally,  the  regional  floor  provision 
(section  1886(d)(l)(A)(iii)(II)  of  the  Act) 
expires  effective  with  discharges 
occurring  on  or  after  October  1, 1996. 
Under  this  provision  (applicable  during 
FY  1996),  hospitals  within  any  census 
division  havii)g  a  regional  standardized 
amount  greater  than  the  national 
standardized  amount  (large  urban  or 
other,  depending  on  which  amount  was 
applicable)  received  a  blend  of  85 
percent  of  the  national  amount  and  15 
percent  of  the  regional  amount. 
Hospitals  in  census  divisions  where  the 
regional  floor  was  applicable  during  FY 
1996  will  be  negatively  impacted  by  its 
expiration  when  comparing  FY  1996  to 
FY  1997. 

Table  I  demonstrates  the  results  of  our 
analysis.  This  table  categorizes  hospitals 
by  various  geographic  and  special 
payment  consideration  groups  to 
illustrate  the  varying  impacts  on 
different  types  of  hospitals.  The  top  row 
of  the  table  shows  the  overall  impact  on 
the  5,129  hospitals  included  in  the 
analysis.  This  is  78  fewer  hospitals  than 
were  included  in  the  impact  analysis  in 
the  FY  1996  final  rule  (60  FR  45924). 
Data  for.lOS  hospitals  that  were 
included  in  last  year's  analysis  were  not 
available  for  analysis  this  year;  however, 
data  were  available  this  year  for  30 
hospitals  for  which  data  were  not 
available  last  year. 

The  next  four  rows  of  Table  I  contain 
hospitals  categorized  according  to  their 
geographic  location  (all  urban,  which  is 
fur&er  divided  into  large  urban  and 
other  urban,  or  rural).  TTiere  are  2,881 


hospitals  located  in  urban  areas  (MSAs 
or  NECMAs)  included  in  our  analysis. 
Among  these,  there  are  1,596  hospitals 
located  in  large  urban  areas 
(populations  over  1  million),  and  1,285 
hospitals  in  other  urban  areas 
(populations  of  1  million  or  fewer).  In 
addition,  there  are  2,248  hospitals  in 
rural  areas.  The  next  two  groupings  are 
by  bed  size  categories,  shown  separately 
for  urban  and  rural  hospitals.  The  final 
groupings  by  geographic  location  are  by 
census  divisions,  also  shown  separately 
for  urban  and  rural  hospitals. 

The  second  part  of  Table  I  shows 
hospital  groups  based  on  hospitals'  FY 
1997  payment  classifications,  including 
any  reclassifications  under  section 
1886(d)(10)  of  the  Act.  For  example,  the 
rows  labeled  urban,  large  urban,  other 
urban,  and  rural,  show  the  numbers  of 
hospitals  being  paid  based  on  these 
categorizations  (after  consideration  of 
geographic  reclassifications),  are  2,981, 
1,791,  1,190,  and  2,148,  respectively. 

The  next  three  groupings  examine  the 
impacts  of  the  final  changes  on 
hospitals  grouped  by  whether  or  not 
they  have  residency  programs  (teaching 
hospitals  that  receive  an  indirect 
medical  education  (IM£)  adjustment), 
receive  disproportionate  share  (DSH) 
payments,  or  some  combination  of  these 
two  adjustments.  There  are  4,044 
nonteaching  hospitals  in  our  analysis, 
850  teaching  hospitals  with  fewer  than 
100  residents,  and  235  teaching 
hospitals  with  100  or  more  residents. 

In  the  DSH  categories,  hospitals  are 
grouped  according  to  their  DSH 
payment  status,  and  whether  they  are 
considered  urban  or  rural  after  MGCRB 
reclassifications.  Hospitals  in  the  rural 
DSH  categories,  therefore,  represent 
hospitals  that  were  not  reclassified  for 
purposes  of  the  standardized  amount. 
(They  may,  however,  have  been 
reclassified  for  purposes  of  the  wage 
index.)  The  next  category  groups 
hospitals  considered  urban  after 
geographic  reclassification,  in  terms  of 
whether  they  receive  the  IME 
adjustment,  the  DSH  adjustment,  both, 
or  neither. 

The  next  four  rows  examine  the 
impacts  of  the  final  changes  on  rural 
hospitals  by  special  payment  groups 
(SCHs,  rural  referral  centers  (RRCs),  and 
EACHs),  as  well  as  rural  hospitals  not 
receiving  a  special  payment  designation. 
Rural  hospitals  reclassified  for  FY  1997 
for  purposes  of  the  standardized  amount 
are  not  included  here. 

The  RRCs  (90),  SCH/EACHs  (645), 
and  SCH/EACH  and  RRCs  (38)  showrn 
here  were  not  reclassified  for  purposes 
of  ihe  standardized  amount.  There  are 
seven  EACHs  included  in  our  analysis 
and  four  EACH/RRCs. 
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There  are  two  RRCs  and  three  SCHs 
that  will  be  reclassified  for  the 
standardized  atnount  in  FY  1997  that, 
therefore,  are  not  included  in  these 
rows.  There  are  significantly  fewer 
reclassifications  among  these  groups 
than  there  were  in  FY  1996,  owing  to 
the  new  criterion  under 
§412.230(a)(5)iii)  that  a  hospital  may 
not  be  reclassi|ied  for  purposes  of  the 
standardized  amount  if  the  ana  to 
which  the  hospital  seeks  reclassification 
does  not  have  a  higher  standardized 
amount  than  that  currently  received  by 
the  hospital.  (See  the  September  1, 1995 
final  rule  (60  FR  45799).)  Before  this 
change  (effective  with  reclassifications 
for  FY  1997),  some  rural  hospitab 


reclassified  to  other  urban  areas  in  order 
to  qualify  for  urban  DSH  payments.  For 
odier  rural  hospitals  that  already 
qualified  for  DSH  payments,  the  urban 
designation  enabled  them  to  quaUfy  for 
a  hi^er  DSH  adjustment  than  they 
would  receive  as  a  rural  hospital. 

The  next  two  groupings  are  based  on 
type  of  ownershiip  and  the  hospital's 
Medicare  utilization  expressed  as  a 
percent  of  total  patient  days.  These  data 
are  taken  primarily  from  the  FY  1994 
Medicare  cost  report  files,  if  available 
(otherwise  FY  1993  data  are  used).  Cost 
report  data  needed  to  determine 
hospital  ownership  and  to  calculate 
Medicare  utilization  percentages  were 
unavailable  for  116  hospitals.  For  the 


most  part,  these  are  either  new  hospitals 
or  hospitals  filing  manual  cost  reports 
that  are  not  yet  entered  intone  data 
baise. 

The  next  series  of  groupings  concern 
the  geographic  recla^ification  status  of 
hospitals.  The  first  three  groupings 
display  hospitals  that  were  reclassified 
by  the  MGCRB  for  either  FY  1996  or  FY 
1997,  or  for  both  years,  by  urban/rural 
status.  The  next  rows  illustrate  the 
overall  number  of  FY  1997 
reclassifications,  as  well  as  the  niunbers 
of  reclassified  hospitals  grouped  by 
urban  and  rural  location.  The  final  row 
in  Table  I  contains  hospitals  located  in 
rural  coimties  but  deemed  to  be  urban 
under  section  1886(d)(8)(B)  of  the  Act; 


TabU  I.— Impact  Analysis  of  Changes  for  FY  1997  Operating  Prospective  Payment  System 

[Percent  changes  in  payments  per  case] 


Numt>er  of 
hosprtals^ 

(0) 


DRG  recaii- 
bration^ 

(1) 


New  wage 
(jata^ 


(2) 


ContNTied 

wage  and 

recal' 

(3) 


MovHd 

redassifi- 
catio»B 

(4) 


Day  ouWer 

policy 
changes" 

(5) 


All  FY  97 
changes^ 

(6) 


(By  QaograpNc  Location) 


beds 


beds 


All  hospitals 

Urt>an  hospitals  1 

Large  urt>an 

Ottier  urban 
Rural  hospitals  .. ,. 
Bed  size  (urten): 

0-99  beds 

100-199  beds 

200-299  beds 

300-499  bedB 

500  or  more 
Bed  size  (ruraO: 

0^9  beds  .. 

50-99  beds 

100-149  beds 

150-199  bedi 

200  or  more 
Ort)an  by  census  division: 

New  England 

Middte  Atlandc  . 

South  Atlantic -»... 

East  North  Central  .... 

East  South  Central .... 

West  North  Central  ... 

West  Soulti  tergal ... 

Mountain  ....» _.,. 

Pacific ., _. 

Puerto  Rico  

Rural  by  census  <iivision: 

New  Englam^ 

Middle  AttanHc 

South  Atlantic 

East  North  Qsntral  .... 

East  South  Central  .... 

West  North  Central  ... 

West  South  Central ... 

Mountain _. 

Pacific 

Puerto  Rico 


Urt>an  hospilais 


5,129 
2,881 
1,596 
1,285 
2248 

715 
945 
576 
478 
167 

1.177 

657 

241 

98 

75 

160 
434 
419 
483 
163 
193 
378 
127 
478 
48 

53 
85 
297 
304 
278 
525 
349 
211 
141 
5 


0.1 
0.1 
0.1 
0.1 
0.0 

0.0 
0.0 
0.1 
0.1 
0.1 

-0.1 

-0.1 

0.0 

0.1 

0.1 

0.1 
0.0 
0.1 
0.1 
0.1 
0.1 
0.1 
0.2 
0.1 

-ai 

0.1 
0.0 

-0.1 
0.1 

-0.1 
0.0 

-0.1 
0.1 
0.1 

-0.2 


0.1 
0.1 
0.1 
0.1 
0.0 

-0.1 

-0.1 

0.0 

0.1 

0.1 

0.1 
0.1 
0.1 
0.0 
-0.1 

0.0 

0.4 

-0.2 

0.4 

-0.2 

0.0 

0.1 

-0.3 

-0.4 

-1.2 

-0.9 

-0.5 

-0.4 

0.3 

0.3 

0.1 

0.5 

-0.1 

0.6 

-4.2 


0.0 
0.0 
0.0 
0.0 
-0.1 

-0.3 

-0.2 

0.0 

0.1 

0.1 

-0.1 
-0.1 
-0.1 
0.0 
-0.1 

0.0 

0.3 

-0.2 

0.4 

-0.2 

0.0 

0.0 

-0.3 

-0.4 

-1.4 

-1.0 

-0.6 

-0.5 

0.3 

0.1 

0.0 

0.2 

-0.1 

0.5 

4.5 


0.0 
-0.4 
-0.4 
-0.2 

2.3 

-0.5 
-0.4 
-0.4 
-0.4 
-0.2 

0.0 
1.0 
3.1 
2.7 
4.9 

-0.2 
-0.2 
-0.4 
-0.3 
-0.5 
-0.5 
-0.5 
-0.4 
-0.5 
-0.5 

2.0 
0.9 
3.0 
2.0 
2.4 
2.1 
3.1 
0.8 
2.3 
3.3 


0.0 

-0.1 

-0.1 

0.1 

0.1 

0.1 

0.1 

0.0 

-0.1 

-0J2 

0.1 
0.1 
0.1 
0.1 
0.1 

-0.1 
-0.7 
0.1 
0.1 
0.2 
0.2 
0.2 
0.2 
0.1 
0.0 

0.2 
-0.1 
0.1 
0.1 
0.1 
0.1 
0.1 
0.1 
0.1 
0.0 


2.9 
2.9 
2.9 
3.0 
2.4 

2.7 
2.6 
2.9 
3.1 
3.1 

2.4 
2.4 
2.6 
2.7 
1.9 

2.0 
3.3 
3.1 
2.5 
3.1 
3.3 
3.6 
2.9 
2.5 
1.9 

^2 
1.7 
2.3 
2.6 
1.9 
2.5 
2.8 
2.6 
3.7 
1.7 


(By  Paymant  CMsgortM) 


2.981 


0.1 


0.1 


0.0 


-0.3  I 


0.0 


2.9 
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Table  I.— Impact  Analysis  of  Changes  for  FY  1997  Operating  Prospective  Payment  System— Continued 

(Percent  changes  in  paynnents  per  case] 


Large  Lirt>an 

Other  urtjan 

Rural  hospitais  

Teaching  status: 

Norvteaching 

Less  ttian  100  residents  

100+  residents  

Disproportionate  Share  Hospitals  (DSH): 

Non-DSH  

Urt)an  DSH: 

100  t)eds  or  more 

Fewer  than  100t>eds 

Rural  DSH: 

Sole  con¥nunity  (SCH)  

Referral  centers  (RRC) 

Other  mral  DSH  hospitals: 

100  t)edsor  more  

Fewer  than  100  t)eds 

Urban  teaching  and  DSH: 

Both  teaching  and  DSH 

Teaching  and  no  DSH  

No  teaching  and  DSH ; 

No  teaching  and  no  DSH 

Rural  hospital  types  Nonspecial  status: 

Hospitals  

RRC 

SCH/each 

SCH/each  and  RRC 

Type  of  ownership: 

Voluntary 

Proprietary 

Govemment  

Unknown  

Medicare  utilization  as  a  percerrt  of  inpa- 
tient days: 

0-25  

25-60  

50-65  _ 

Over  65  

Unknown  


Numt)erof 
hospitals^ 

(0) 


1.791 
1.190 
2.148 

4,044 
850 
235 

3.201 

1.410 
101 

156 
27 

83 

151 

692 

339 

819 

1.131 

1.375 

90 

645 

38 

2,951 


1.366 
116 


258 

1.284 

2.097 

1,374 

116 


DRG  recali- 
txation^ 


(1) 


0.1 
0.1 
0.0 

0.0 
0.1 
0.1 

0.1 

0.0 
-0.2 

-0.1 
0.0 

0.0 
-0^ 

0.0 
0.2 
0.0 
0.1 

0.0 

0.1 

-0.1 

0.1 

0.1 

0.0 

0.0 

-0.2 


■0.1 
0.1 
0.1 
0.0 

■0.2 


New  wage 
data^ 


(2) 


0.1 
0.0 
0.0 

0.0 
0.1 
0.2 

0.0 

0.1 
-0.3 

0.0 
0.1 

-0.1 
0.0 

0.2 

0.0 

-0.1 

0.0 

0.0 
0.1 
0.0 
0.1 

0.1 

■0.2 

0.0 

0.6 


■0.1 
0.0 
0.1 
0.0 
0.6 


Comtxned 

wage  and 

recal^ 

(3) 


0.0 
"0.0 
-0.1 

-0.1 
0.0 
0.2 

0.0 

0.0 
-0.6 

-0.3 
-0.1 

-0.2 
-0.3 

0.1 

0.1 

-0.2 

-0.1 

-0.1 
0.1 

-0.2 
0.0 

0.1 
■0.4 
-0.1 

0.3 


■0.3 
0.0 
0.0 

-0.1 
0.3 


MGCRB 
reclassifi- 
cation & 

(4) 


-0.2 

-0.4 

1.9 

0.3 
-0.3 
-0.2 

0.2 

-0.3 
-0.3 

0.3 
3.7 

2.4 
-0.3 

-0.4 

-0.1 

0.0 

-0.3 

1.7 
5.0 
0.3 
1.1 

-0.1 
0.3 
0.1 

■0.4 


-0.4 

■0.2 

0.2 

0.2 

-0.4 


Day  outlier 

F>olicy 
changes" 

(5) 


-0.1 
0.1 
0.1 

0.1 

0.0 

-0.4 

0.1 

-0.1 
0.2 

0.0 
0.0 

0.2 

0.1 

-0.2 
0.0 
0.1 
0.2 

0.1 

0.1 

OJO 

-0.1 

-0.1 
0.2 
0.0 

■1.3 


-0.2 

-0.1 

0.0 

0.1 

■1.3 


AH  FY  97 
changes' 

(6) 


2.9 
3.0 
22 

2.8 
3.0 
2.8 

2.9 

2.9 
22 

3.6 
3.3 

0.3 
2.0 

2.8 
3.0 
3.0 
3.1 

1.6 
3.4 
2.6 
2.7 

2.9 
2.9 
2.6 
2.1 


2.0 
2.9 
2.9 
2.9 
2.1 


Hospitals  Reclassified  by  the  Medicare  Geographic  Review  Board 


Reclassification  status  during  FY96  and 
FY97: 
Reclassified  during  tx>th  FY96  and 
FY97  

Urtan 

Rural  

Reclassified  during  FY97  only 

Urtjan 

Rural  

Reclassified  during  FY96  only 

Urban 

Rural  

FY  97  redassificatnns: 

All  reclassified  hospitais  

Standard  anrwunt  only  

Wage  index  only 

Both 

Nonreclassified  

AH  uit>an  reclassifed  

Standard  amount  only 

Wage  index  only 

Both 


379 

0.1 

02 

130 

0.1 

0.4 

249 

0.0 

0.0 

98 

02 

0.3 

29 

02 

0.4 

69 

0.0 

-0.1 

253 

0.1 

-0.5 

91 

0.1 

-0.8 

162 

0.0 

0.0 

477 

0.1 

02 

119 

0.1 

0.1 

272 

0.1 

-02 

86 

0.1 

0.9 

,625 

0.1 

0.0 

159 

.  0.1 

0.4 

62 

0.1 

02 

27 

02 

-0.6 

70 

0.1 

1.0 

02 

0.4 

-0.1 

0.3 

0.5 

-0.1 

-0.5 

-0.8 

-0.1 

02 
0.1 

-02 
0.9 
0.0 
0.4 
0.1 

-0.5 
1.0 


5.9 

3.5 

8.9 

3.8 

2.5 

7.1 

-12 

-1.7 

-0.4 

5.4 
1.7 
82 
4.7 
-0.6 
3.3 
0.9 
72 
3.4 


0.0 

-0.1 

0.1 

-0.3 

-0.5 

0.1 

0.1 

0.0 

02 

-0.1 

0.0 

-0.1 

-02 

0.0 

-02 

0.0 

■0.4 

■02 


2.7 

3.0 

2.5 

8.3 

7.6 

102 

-0.5 

0.6 

-22 

3.8 
2.8 
3.3 
5.5 
2.8 
4.1 
2.9 
3.7 
5.1 


fU 
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Table  I.— tImpact  Analysis  of  Changes  for  FY  1997  Operating  Prospective  Payment  System— Continued 

Percent  changes  in  payments  per  case] 


Number  of 
hospttais' 

(0) 


DRGrecaB- 
txalion' 

(1) 


rWW  W8Q0 


(2) 


Comt)ined 
wage  and 

recal* 

(3) 


MGCRB 

redassifi- 

cations 

(4) 


Day  outlier 

policy 


(5) 


All  FY  97 
changes^ 

(6) 


Nonredgssified  .....__^~~ 

All  rural  reclassified 

Standanj  amount  onty  .„ 

Wage  index  only 

Both  ...i >.^.....>._ 

^4onreciassified  

Other  reclassifed 

Hospitals  (section  1886(d)(8)(B)) 


2.722 

318 

57 

245 

16 

1.903 

27 


0.1 
0.0 
0.1 
0.0 

ai 

0.0 

0.1 


0.0 

0.0 

-0.1 

0.0 

-ai 

0.1 
0.2 


0.0 
-0.1 
-0.1 
-0.1 
-0.1 
-0.1 

0.1 


-0.6 

ao 

4.4 

8.6 

1&5 

-0.4 

1.2 


OJO 
0.1 
0.2 
0.1 
0.2 
0.1 

0.1 


2.9 
3.5 
23 
3.2 
92 
1.9 

2.7 


^  Because  data  necessary  to  classify  some  hospitals  t>y  category  were  missing,  the  total  nrrber  ol  hospitals  in  each  category  may  not  equal 
the  national  total.  Oischaroe  data  are  from  FY  1995.  and  hospital  cost  report  data  are  from  reportira  periods  beginning  in  FY  f993  and  FY  19947 

'This  column  deplays  me  paymerrt  impacts  of  the  recalibration  of  the  DRG  weights,  txtsed  on  FY  1995  MedPAR  data  and  the  DRG  classifica- 
tion changes,  in  accordance  with  section  1886(d)(4)(C)  of  the  Act. 

3This  column  shows  the  payment  effects  of  updattng  the  data  used  to  calculate  the  wage  index  with  data  from  the  FY  1993  cost  reports. 

<This  column  displays  the  combined  impacts  of  the  reclassification  arvi  recalibration  of  the  ORGs,  tt)e  updated  wage  data  used  to  calculate 
the  wage  index,  and  the  budget  neutrality  adKstment  factor  for  these  two  changes,  in  accordance  with  sections  1886(d)(4)(C)0ii)  and 
1886(d)(3)(E)  of  ttw  Act.  Thus,  it  represents  ttie  combined  irrpacts  shown  in  columns  1  and  2,  and  the  FY  1997  budget  neutraWy  factor  of 
0.996702. 

»Shown  here  4re  the  combined  effects  of  geographic  reclassification  by  the  Medkare  Geographic  Classification  Review  Board  (MGCRB).  The 
effects  shown  here  demonstrate  the  FY  1997  payment  impacts  of  going  from  no  reclassifications  to  the  reclassifications  scheduled  to  be  in  effect 
tor  FY  1997.  Reclassification  for  prior  years  has  no  bearing  on  the  payment  Impacts  shown  here. 

sThis  column  llustrates  the  payment  impacts  of  phasing  out  day  outlier  payments  and  increasing  cost  outlier  payments,  in  accordance  with 
section  1886(d)(5)  of  the  Act  t,  k-j 

^This  column  shows  changes  in  payments  from  FY  1996  to  FY  1997.  It  incorporates  al  of  the  changes  displayed  in  columns  3  through  5  (the 
changes  dtoplayed  in  columns  1  and  2  are  included  in  column  3).  It  also  displays  the  impacts  of  me  updates  to  the  FY  1997  standardized 
amounts,  changas  in  hospitals'  reclassification  status  in  FY  1997  compared  to  FY  1996,  the  expiration  of  the  regional  floor  provision  at  section 
1886(d)(1)(A)(iii)<jl)  of  the  Act,  and  the  dWference  in  outlier  payments  from  FY  1996  to  FY  1997.  The  sum  of  the  columns  3  through  5  plus  these 
effects  may  be  dfferent  from  the  percentage  changes  shown  here  due  to  ctianges  in  hospitals'  geographic  reclassification  status  from  FY  1996 
to  FY  1997,  rounding  errors  and  interactive  effects. 


B.  The  Impact  of  the  Final  Changes  to 
the  DRG  Classifications  and  Relative 
Weights  (Column  1) 

In  column  1  pf  Table  I.  we  present  the 
combined  effecits  of  the  DRG 
reclassifications  and  recalibration.  as 
discussed  in  section  II  of  the  preamble 
to  this  final  rulp.  Section 
1886(d)(4)(C)(ii  of  the  Act  requires  us 
each  year  to  mike  appropriate 
classification  changes  and  to  recaUbrate 
the  DRG  weights  in  order  to  reflect 
changes  in  treannent  patterns, 
technology,  and  any  other  factors  that 
may  change  thf  relative  use  of  hospital 
resources.         I 

Consistent  with  the  minor  changes  we 
are  proposing  ror  the  FY  1997 
GROUPER,  the  redistributional  impacts 
across  hospital  groups  are  very  small  (an 
increase  of  0.1  for  large  and  odier  urban 
hospitals).  Am^ng  other  hospital 
categories,  the  tiet  effects  are  slightly 
negative  changes  for  small  (up  to  99 
beds)  rural  hospitals  and  slightly 
positive  changf  s  for  larger  rural  (over 
150  beds)  and  »rban  (over  200  beds) 
hospitals.         I 

The  largest  njegative  effect  on  any  of 
the  hospital  categories  examined  is  a  0.2 
percent  decrease  in  payments  for 
smaller  urban  (.100  or  fewer  beds)  and 
rural  hospitals  |hat  receive  DSH 


payments,  as  well  as  rural  hospitals  in 
Puerto  Rico. 

We  attribute  these  negative  changes  to 
the  increasing  gap  between  the  relative 
weights  for  medical,  diagnostic,  and  less 
complicated  surgical  DRC^s  and  the 
wei^ts  for  the  more  compUcated 
surgical  DRGs.  Since  the  cases 
associated  with  the  former  DRGs  tend  to 
be  treated  more  often  in  smaller 
hospitals  with  fewer  resources  available, 
lowering  the  relative  weights  associated 
with  those  cases  would 
disproportionately  affect  these 
hospitals.  In  general,  small  hospitals 
that  serve  a  dUsproportionate  share  of 
low-income  patients  and  hospitals  in 
rural  Puerto  Rico  fit  this  definition.  We 
note,  however,  that  these  negative 
impacts  are  relatively  minor  and  do  not 
result  solely  from  the  limited  DRG 
revisions  we  are  making  for  FY  1997. 

C.  The  Impact  of  Updating  the  Wage 
Data  (Column  2) 

Section  1886(d)(3)(E)  of  the  Act 
requires  that,  beginning  October  1. 1993, 
we  annually  update  the  wage  data  used 
to  calculate  the  wage  index.  In 
accordance  with  this  requirement,  the 
final  wage  index  for  FY  1997  is  based 
on  data  submitted  for  hospital  cost 
reporting  periods  beginning  on  or  after 
October  1. 1992  and  before  October  1. 


1993.  As  with  the  previous  colimin.  the 
impact  of  the  new  data  on  hospital 
payments  is  isolated  by  holding  the 
other  payment  parameters  constant  in 
the  two  simulations.  That  is,  column  2 
shows  the  percentage  changes  in 
payments  when  going  from  a  model 
using  the  FY  1996  wage  index  before 
geographic  reclassifications  based  on  FY 
1992  wage  data  to  a  model  using  the  FY 
1997  prereclassification  wage  index 
based  on  FY  1993  wage  data. 

The  results  indicate  that  the  new 
wage  data  do  not  have  a  significant 
overall  impact  on  hospital  payments. 
Thus,  hospitals  with  significant  changes 
in  their  wage  indexes  are  not 
concentrated  within  any  particular 
hospital  group.  Some  of  the  largest 
changes  are  found  among  both  urban 
and  nual  hospitals  grouped  by  census 
division.  Chir  review  of  the  wage  data 
(as  described  below)  indicates  that  these 
changes  were  attributable  to  improved 
reporting,  as  well  as  relative  changes  in 
labor  costs. 

Among  urban  hospitals  in  the  50 
States  and  the  District  of  Columbia,  the 
largest  increases  (0.4  percent)  are  in  the 
Middle  Atlantic  and  the  East  North 
Central  census  divisions.  Significantly, 
New  York  Qty's  wage  index  rises  by 
over  2.4  percent  (this  also  contributes  to 
the  0.2  percent  increase  among  major 
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teaching  hospitals  and  the  0.6  percent 
increase  in  the  Unknown  category  under 
the  Type  of  Ownership  and  the 
Medicare  Utilization  rows,  where  a 
cluster  of  New  York  City  hospitals  that 
file  manual  cost  reports  are  grouped). 
Last  year,  the  Middle  Atlantic 
experienced  one  of  the  largest  decreases 
(0.6  percent),  which  contributed  to  the 
0.4  percent  decline  among  major 
teaching  hospitals — New  York  City's 
wage  index  fell  by  nearly  2.0  percent  in 
FY  1996  (60  FR  45929).  The  largest 
decrease  among  urban  hospitals  (outside 
of  Puerto  Rico,  which  is  discussed 
separately  below)  occurs  in  the  Pacific 
census  division,  with  a  decline  of  0.4 
percent. 

Among  the  rural  hospitals,  the  largest 
increases  are  in  the  Pacific  census 
division  (0.6  percent)  and  the  West 
South  Central  census  division  (0.5 
percent);  the  largest  decreases  are  in  the 
census  divisions  of  New  England  (0.9 
percent),  the  Middle  Atlantic  (0.5 
percent)  and  the  South  Atlantic  (0.4 
percent).  The  decrease  among  rural  New 
England  hospitals  is  primarily  due  to  a 
2.7  percent  decrease  in  the  wage  index 
for  rural  Connecticut  and  rural  New 
liampshire  hospitals.  Among  rural 
hospitals  last  year,  the  Pacific  rural 
hospitals  experienced  one  of  the  greatest 
increases  (0.6  percent),  while  the  rural 
West  South  Central  hospitals 
experienced  one  of  the  greatest 
decreases  (0.4  percent). 

In  Puerto  Rico,  payments  decline  by 
4.2  percent  for  the  five  rural  hospitals 
and  by  1.2  percent  for  the  urban 
hospitals.  The  average  hourly  wages 
reported  in  FY  1993  by  two  rural  Puerto 
Rico  hospitals  fell  from  those  reported 
in  FY  1992  by  22.4  percent  and  18.1 
percent,  leading  to  die  4.2  percent 
overall  decline.  Also,  all  six  urban  areas 
in  Puerto  Rico  experience  decreases  in 
their  wage  index  values.  Two  of  these 
six  experience  a  decline  of  more  than  5 
percent.  These  MSAs  have  relatively 
few  hospitals  (two  and  five),  thus  the 
decreases  appear  to  be  the  result  of  one 
hospital  in  each  area  having  a  decrease 
of  more  than  5  percent  in  its  average 
hourly  wage. 

The  final  FY  1997  wage  index 
represents  the  fourth  annual  update  to 
the  wage  data,  and  will  continue  to 
include  salaries,  fringe  benefits,  home 
office  salaries,  and  certain  contract  labor 
costs.  In  the  past,  updates  to  the  wage 
data  have  resulted  in  significant 
payment  shifts  among  hospitals.  Since 
the  wage  index  is  now  updated 
aimually,  we  expect  these  payment 
fluctuations  will  continue  to  decrease. 

This  expectation  is  home  out  by 
comparing  the  FY  1997  wage  index 
(after  reclassifications  under  sections 


1886(d)(8)(B)  and  1886(d)(10)  of  the 
Act)  to  the  FY  1996  wage  index.  The 
following  chart  compares  the  shifts  in 
wage  index  values  (after 
reclassifications)  for  labor  markets  for 
FY  1997  with  those  from  FY  1996.  The 
majority  of  labor  market  areas  (334) 
experience  less  than  a  5  percent  change. 
Only  19  labor  market  areas  experience 
a  change  between  5  and  10  percent;  10 
of  those  experience  increases.  Still 
fewer  labor  markets  experience  a  change 
of  more  than  10  percent;  one 
experiences  an  increase  and  three 
experience  decreases.  For  FY  1996,  by 
comparison,  10  labor  market  areas 
experienced  an  increase  in  their  wage 
index  value  of  more  than  10  percent. 


Percentage  change  in 
area  wage  index  values 


.  Numt>er  of  labor 
market  areas 


Inaease  more  than  10 
percent 

Increase  between  5  and 
10  percent,  (inclusive) 

Increase/decrease 
below  5  percent 

Decrease  between  5 
and  10  percent,  (in- 
clusive)   

Decrease  more  than  10 
percent 


Note:  There  are  two  new  MSAs  in  FY 
1997.  Also,  there  are  some  MSAs  that,  after 
geographic  reclassification  tiave  no  providers 
remaining  and,  therefore,  are  not  reflected  in 
this  table. 

Under  the  final  FY  1997  wage  index, 
96.6  percent  of  urban  hospitals  and  93.9 
percent  of  rural  hospitals  would 
experience  a  change  in  their  wage  index 
of  less  than  5  percent.  Approximately 
2.6  percent  of  urban  hospitals  and  1.4 
percent  of  rural  hospitals  would 
experience  a  change  of  between  5  and 
10  percent,  and  0.9  percent  of  urban 
hospitals  and  4.6  percent  of  rural 
hospitals  would  experience  a  change  of 
more  than  10  percent.  The  following 
chart  shows  the  projected  impact  for 
urban  and  rural  hospitals. 


Percentage  change  In 
area  wage  index  values 

Percent  of  hos- 
pitals (by  urt>an/ 
oiral) 

Urt>an 

Rural 

Increase  more  than  10 
percent 

Increase  between  5  and 
10  percent  (inclusive) 

Increase  or  decrease 
less  than  5  percent .... 

Decrease  between  5 
and  10  percent  (inclu- 
sive)   

0.3 

1.5 

96.6 

1.1 

2.6 

0.4 

93.9 
1.0 

Percentage  change  in 
area  wage  index  values 

Percent  of  hos- 
pitals (by  urt>an/ 
mral) 

Urban 

Rural 

Decrease  more  than  10 
percent 

0.6 

2.0 

Note:  The  sum  of  the  columns  may  not 
total  to  100  due  to  rounding. 

D.  Combined  Impact  ofDRG  and  Wage 
Index  Changes — Including  Budget 
Neutrality  Adjustment  (Cofumn  3) 

The  impact  of  ORG  reclassifications 
and  recalibration  on  aggregate  payments 
is  required  by  section  1886(d)(4)(C)(iii) 
of  the  Act  to  be  budget  neutral.  In 
addition,  section  1886(d)(3)(E)  of  the 
Act  specifies  that  any  updates  or 
adjustments  to  the  wage  index  are 
budget  neutral.  As  pointed  out  in  the 
Addendum  to  this  final  rule,  we 
compared  aggregate  payments  using  the 
FY  1996  DRG  relative  weights  and  wage 
index  to  aggregate  payments  using  the 
FY  1997  DRG  relative  weights  and  wage 
index.  Based  on  this  comparison,  we 
computed  a  wage  and  recalibration 
budget  neutrality  factor  of  0.998509.  In 
Table  I,  the  combined  overall  impacts  of 
the  effects  of  both  the  DRG 
reclassifications  and  recalibration  and 
the  updated  wage  index  are  shown  in 
column  3.  The  0.0  percent  impact  for 
All  Hospitals  demonstrates  that  these 
changes,  in  combination  with  the 
budget  neutrality  factor,  are  budget 
neutral. 

For  the  most  part,  the  changes  in  this 
column  are  the  sum  of  the  changes  in 
coliunns  1  and  2,  minus  the 
approximately  0.2  percent  decrease 
attributable  to  the  budget  neutrality 
factor.  In  calculating  the  total  changes 
shown  in  column  6,  readers  should 
begin  with  this  colmnn  and  add  across, 
excluding  the  impacts  shown  in 
columns  1  and  2. 

E.  The  Impact  of  MGCRB 
Reclassifications  (Column  4) 

Our  impact  analysis  to  this  point  has 
assiuned  hospitals  are  paid  on  the  basis 
of  their  actual  geographic  location  (with 
the  exception  of  ongoing  policies  that 
provide  that  certain  hospitals  receive 
payments  on  bases  other  than  where 
they  are  geographically  located,  such  as 
hospitals  in  rural  coimties  that  are 
deemed  urban  under  section 
1886(d)(8)(B)  of  the  Act).  The  changes  in 
column  4  reflect  the  per  case  payment 
impact  of  moving  from  this  baseline  to 
a  simulation  incorporating  the  MGCRB 
decisions  for  FY  1997.  As  noted  below, 
these  decisions  afliect  hospitals' 
standardized  amount  and  wage  index 
area  assignments.  In  addition,  rural 
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hospitals  reclassifiect  for  purposes  of 
receiving  the  laree  urban  standardized 
amount  also  qualify  to  be  treated  as 
urban  for  purposes  of  the  DSH 
adjustment.  However,  effective  FY  1997, 
rural  hospitals  can  no  longer  be 
reclassified  to  m  other  urban  area  for 
purposes  of  the  standardized  amount  in 
order  to  receive  a  higher  DSH 
adjustment. 

By  March  30  of  each  year,  the  MGCRB 
makes  reclassiQcation  determinations 
that  will  be  effective  for  the  next  Bscal 
year,  which  begins  on  October  1.  The 
MGCRB  may  reclassify  a  hospital  for  the 
purpose  of  using  the  other  area's 
standardized  anount,  wage  index  value, 
or  both.  (RRCs  and  SCHs  are  exempt 
from  the  proximity  requirement.) 

This  impact  analysis  incorporates  all 
of  the  MGCRB'S:  reclassification 
decisions  for  FV}  1997.  It  also  reflects 
any  decisions  miade  by  the  HCFA 
Administrator  through  the  appeals  and 
review  process.  Additional  changes  that 
resulted  from  a  request  by  a  hospital  to 
withdraw  its  application  are  also 
reflected  in  this  final  rule. 

The  overall  effect  of  geographic 
reclassification  \s  required  to  be  budget 
neutral  by  section  1886(d)(8)(D)  of  the 
Act.  Therefore,  we  applied  an 
adjustment  of  0.993511  to  ensure  that 
the  effects  of  reqlassification  are  budget 
neutral.  (See  seqtion  n.A.4  of  the 
Addendum  to  this  final  rule). 

As  a  group,  rural  hospitals  benefit 
from  geographic  reclassification.  Their 
payments  rise  2^  percent,  while 
payments  to  urb^  hospitals  decline  0.4 
percent.  Large  ui4>an  hospitals  lose  0.4 
percent  because,  as  a  group,  they  have 
the  smallest  percentage  of  hospitals  that 
are  reclassified  (jfewer  than  3  percent  of 
large  urban  hospitals  are  reclassified). 
There  are  enough  hospitals  in  other 
urban  areas  that  are  reclassified  to  limit 
the  decrease  in  Payments  to  these  urban 
hospitals  stemnung  fit>m  the  budget 
neutrality  offset  lo  0.2  percent.  Among 
urban  hospital  groups  generally  (that  is, 
bed  size,  census  division,  and  special 
payment  status)J  payments  fall  between 
0.1  and  0.5  percent. 

A  positive  impact  is  evident  among 
all  rural  hospita]  groups  except  rural 
hospitals  with  ub  to  49  beds,  which 
experience  a  O.Olpercent  impact.  The 
smallest  effect  ainong  all  rural  census 
divisions  is  0.8  percent  for  the 
Mountain  division.  This  division  has 
relatively  few  MjGCRB  reclassifications. 
Among  urban  cefisus  divisions,  the  New 
England  and  the  Middle  Atlantic 
display  the  smallest  negative  impact,  0.2 
percent. 

Among  the  9o!ruraI  hospitals 
designated  as  RitCs,  50  hospitals  are 
reclassified  for  purposes  of  the  wage 


index  only  and  experience  a  9.5  percent 
increase  in  payments  due  to  MGCRB 
reclassification.  This  group  is  not  shown 
separately  in  the  table,  but  this  large 
increase  is  reflected  in  several  of  the 
rural  hospital  categories.  For  example, 
rural  hospitals  with  200  or  mote  beds 
have  a  4.9  percent  increase  in  payments 
in  column  4,  lareely  due  to  this  effect. 

Rural  hospital  reclassified  for  FY 
1996  and  FY  1997  experience  an  8.9 
percent  increase  in  payments,  the 
greatest  of  any  group  in  the  category. 
This  may  be  due  to  the  fact  that  these 
hospitals  have  the  most  to  gain  from 
reclassification  and  have  been 
reclassified  for  a  period  of  years.  Rural 
hospitals  reclassified  for  FY  1997  only 
experience  a  7.1  percent  increase  in 
payments  while  rural  hospitals 
reclassified  for  FY  1996  only  experience 
a  0.4  decrease  in  payments.  This  is  due 
to  the  budget  neutrality  adjustment, 
since  the  changes  in  this  column  reflect 
FY  1997  payments  relative  to  no 
reclassifications,  rather  than  to  FY  1996 
reclassifications.  Urban  hospitals 
reclassified  for  FY  1996  but  not  FY  1997 
experience  a  1.7  percent  decline  in 
payments  overall.  This  appears  to  be 
due  to  the  combined  impacts  of  the 
budget  neutrality  adjustment  and  a 
number  of  hospitals  in  this  category  that 
experience  a  6  percent  drop  in  their 
wage  index  after  reclassification.  Urban 
hospitals  reclassified  for  FY  1997  but 
not  for  FY  1996  experience  a  2.5  percent 
increase  in  payments. 

The  FY  1997  Reclassification  rows  of 
Table  I  show  the  changes  in  payments 
per  case  for  all  FY  1997  reclassified  and 
nonreclassified  hospitals  in  urban  and 
rural  locations  for  each  of  the  three 
reclassification  categories  (standardized 
amount  only,  wage  index  only,  or  both). 
The  table  illustrates  that  the  largest 
impact  for  reclassified  rural  hospitals  is 
for  those  hospitals  reclassified  for  both 
the  standardized  amount  and  the  wage 
index.  These  hospitals  receive  an  18.5 
percent  increase  in  payments.  The 
number  of  hospitals  in  this  category  has 
declined  from  42  in  FY  1996  to  16  in  FY 
1997.  In  addition,  245  rural  hospitals 
reclassified  for  the  wage  index  receive 
an  8.6  percent  payment  increase.  The 
overall  impact  on  reclassified  hospitals 
is  to  increase  their  payments  per  case  by 
an  average  of  5.4  percent  for  FY  1997. 

Among  the  27  rural  hospitals  deemed 
to  be  urban  under  section  1886(d)(8)(B) 
of  the  Act,  payments  increase  1.2 
percent  due  to  MGCRB  reclassification. 
This  is  because,  although  these 
hospitals  are  treated  as  being  attached  to 
an  urban  area  in  our  baseline  (their 
redesignation  is  ongoing,  rather  than 
subject  to  annual  review,  like  the 
MGCRB  reclassifications),  they  are  still 


eligible  for  MGCRB  reclassification.  For 
FY  1997,  one  hospital  in  this  category 
reclassified  to  a  large  urban  area, 
resulting  in  a  net  increase  due  to 
reclassifications  of  1.2  percent. 

The  reclassification  of  hospitals 
primarily  affiects  payment  to 
nonreclassified  hospitals  through 
changes  in  the  wage  index  and  the 
^ographic  reclassification  budget 
neutrality  adjustment  required  by 
section  1886(d)(8)(D)  of  the  Act.  Among 
hospitals  that  are  not  reclassified,  the 
overall  impact  of  hospital 
reclassifications  is  an  average  decrease 
in  payments  per  case  of  0.6  percent, 
which  corresponds  closely  with  the 
geographic  reclassification  budget 
neutrality  factor.  Rural  nonreclassified 
hospitals  decrease  sUghtly  less,  a  0.4 
percent  decrease.  This  occurs  because 
the  wage  index  values  in  some  rural 
areas  increase  after  reclassified  hospitals 
are  excluded  from  the  calculation  of 
those  index  values. 

The  number  of  reclassifications  for 
purposes  of  the  standardized  amount,  or 
for  both  the  standardized  amount  and 
the  wage  index,  has  declined  &t)m  358 
in  FY  1996  to  205  in  FY  1997.  This  is 
not  surprising  because  of  the 
elimination  of  standardized  amount 
reclassifications  from  rural  to  other    ■ 
urban  areas  for  individual  hospitals. 
Individual  rural  (and  other  urban) 
hospitals  can  continue  to  reclassify  to 
large  urban  areas  for  purposes  of  the 
standardized  amount.  The  number  of 
wage  index  only  reclassifications 
increased  slightly  from  260  in  FY  1996 
to  272  in  FY  1997. 

F.  Outlier  Changes  (Column  5) 

Medicare  provides  extra  payment  in 
addition  to  the  basic  DRG  payment 
amount  for  extremely  costly  or 
extraordinarily  lengthy  cases  (cost 
outliers  and  day  outliers,  respectively). 
Section  1886(d)(5)(A)(v)  of  the  Act 
requires  the  Secretary  to  phase  out 
payment  for  day  outliers  from  FY  1994 
day  outlier  levels  in  25  percent 
increments  beginning  in  FY  1995.  Day 
outliers  in  FY  1997  should  account  for 
approximately  8  percent  of  total  outlier 
payments  (25  percent  of  FY  1994 
levels).  This  reduction  in  day  outlier 
pa)mients  will  be  offset  by  an  increase 
in  cost  outlier  payments. 

As  discussed  in  the  Addendum,  for 
FY  1997,  the  day  outlier  threshold  will 
be  equal  to  the  geometric  mean  length 
of  stay  for  each  DRG  plus  the  lesser  of 
24  days  or  3.0  standard  deviations.  The 
marginal  cost  factor  for  day  outliers  is 
33  percent.  For  FY  1997,  a  case  would 
receive  cost  outlier  payments  if  its  costs 
exceed  the  DRG  payment  plus  $9,700. 
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We  are  maintaining  the  marginal  cost 
factor  for  cost  outliers  at  80  percent. 

The  payment  impacts  of  these 
changes  are  minimal.  Hospital 
categories  negatively  affected  by 
phasing  out  day  outliers  are  consistent 
with  the  categories  negatively  affected 
in  previous  years:  urban  New  England 
(0.1  percent  decline);  urban  and  rural 
Middle  Atlantic  census  divisions  (0.7 
percent  and  0.1  percent  declines, 
respectively);  urban  hospitals  with  300- 
499  beds  and  those  with  500  or  more 
beds  (0.1  and  0.2  percent  declines, 
respectively);  teaching  hospitals  with 
100  or  more  residents  (0.4  percent 
decline);  and  hospitals  for  which  data 
were  unavailable  to  calculate  type  of 
ownership  or  Medicare  utilization  rates 
(1.3  percent  decline).  As  noted 
previously  in  the  wage  index 
discussion,  this  last  category  contains  a 
number  of  New  York  City  hospitals 
because  they  file  manual  cost  reports. 
Because  the  changes  to  outlier  policy 
result  in  a  shift  in  payments  from  cases 
paid  as  day  outhers  to  cases  paid  as  cost 
outliers,  this  indicates  that  these 
categories  have  higher  percentages  of 
day  outliers.  The  largest  positive  impact 
of  0.2  percent  affected  numerous 
hospital  groups. 

G.  All  Changes  (Column  6) 

Column  6  compares  our  estimate  of 
payments  per  case  incorporating  all  of 
our  changes  for  FY  1997  to  our  estimate 
of  payments  per  case  in  FY  1996.  It  also 
includes  the  effects  of  the  2.0  percent 
update  to  the  standardized  amoimts  and 
the  hospital-specific  rates  for  SCHs  and 
EACHs,  and  the  difference  between  the 
percentage  of  projected  outlier 
payments  in  FY  1997  (5.1  percent)  and 
the  current  estimate  of  the  percentage  of 
actual  outlier  payments  in  FY  1996  (4.0 
percent),  as  described  in  the 
introduction  to  this  Appendix  and  the 
Addendum. 

Also,  column  6  includes  the  impacts 
of  FY  1997  MGCRB  reclassifications 
compared  to  the  payment  impacts  of  FY 

1996  reclassifications.  Therefore,  when 
comparing  FY  1997  payments  to  FY 
1996,  the  percent  changes  due  to  FY 

1997  reclassifications  shown  in  column 
4  are  offset  by  the  effects  of 
reclassification  on  hospitals'  FY  1996 
payments  (column  4  of  Table  I, 
September  1, 1995  final  rule;  60  FR 
45926).  That  is,  column  4  of  Table  I 
shows  the  impacts  of  going  from  no 
MGCRB  reclassifications  to  the  FY  1997 
reclassifications.  When  comparing  FY 
1996  and  FY  1997  payments,  hospitals 
similarly  reclassified  during  FY  1996 
would  not  experience  the  full  extent  of 
the  change  shown  in  column  4.  For 
example,  the  impact  of  MGCRB 


reclassifications  on  rural  hospitals'  FY 

1996  payments  was  approximately  a 
2.3-percent  increase,  equal  to  the  2.3- 
percent  increase  for  FY  1997.  Therefore, 
the  net  increase  in  FY  1997  payments 
due  to  reclassification  for  rural  hospitals 
is  0.0  percent. 

The  FY  1996  standardized  amounts 
were  adjusted  by  a  budget  neutrality 
factor  of  0.997575,  in  accordance  with 
section  1886(d)(5)(I)  of  the  Act,  so  that 
the  change  to  the  transfer  payment 
methodology  we  implemented  last  year 
(doubling  the  per  diem  payment  for  the 
first  day  of  a  transfer)  would  not  affect 
aggregate  payments.  As  we  indicated  in 
last  year's  final  rule  (60  FR  45854),  this 
adjustment  was  applied  on  a  one-time 
basis  to  the  FY  1996  standardized 
amounts.  In  the  proposed  rule,  we 
indicated  that  this  was  interpreted  to 
mean  that  there  was  no  transfer  budget 
neutrality  factor  applied  after  FY  1996, 
and  we  estimated  the  impact  of  this  to 
be  a  0.2  percent  increase  in  FY  1997 
pajmients.  As  discussed  in  the 
Addendum  to  this  final  rule,  we  have 
corrected  this  interpretation  so  that  we 
will  continue  to  apply  this  budget 
neutrality  factor  of  0.997575  in  FY  1997, 
and  in  the  future. 

In  addition,  eliminating  the  regional 
floor  provision  effective  for  discharges 
occurring  on  or  after  October  1, 1996, 
results  in  approximately  a  0.2  percent 
lower  average  payment  in  FY  1997  than 
would  occur  otherwise.  This  effect  is 
attributable  to  particular  census 
divisions,  as  discussed  below. 

There  may  also  be  interactive  effects 
among  the  various  factors  comprising 
the  payment  system  that  we  are  not  able 
to  isolate.  For  these  reasons,  the  values 
in  column  6  may  not  equal  the  sum  of 
columns  3  through  5  plus  the  other 
impacts  that  we  are  able  to  identify.  The 
point  should  be  repeated  here,  as  well, 
that  when  comparing  the  percent 
changes  in  column  6  attributable  to  the 
isolated  changes  in  the  prior  columns  in 
this  table,  columns  1  and  2  are 
incorporated  into  column  3.  Therefore, 
just  the  effect  in  column  3  should  be 
added  into  the  total  change  shown  in 
column  6. 

The  overall  payment  increase  from  FY 

1997  to  FY  1996  for  all  hospitals  is  a  2.9 
percent  increase.  This  reflects  the  0.0 
percent  net  change  in  total  payments 
due  to  the  final  changes  for  FY  1997 
shown  in  columns  3  through  5,  the  2.0 
percent  update  for  FY  1997,  the  1.1 
percent  higher  outlier  payments  in  FY 
1997  compared  to  FY  1996,  and  the  0.2 
overall  negative  effect  of  eliminating  the 
regional  floor. 

Hospitals  in  urban  areas  experience  a 
2.9  percent  rise  in  payments  per  case 
over  FY  1996.  Similar  to  all  hospitals 


nationally,  this  is  primarily  due  to  the 
factors  discussed  above:  the  2.0  percent 
update;  a  1.1  {tercent  im{>act  of  the 
higher  level  of  outlier  payments 
estimated  for  FY  1997;  and  the  effect  of 
the  expiration  of  the  regional  floor. 

Hospitals  in  large  and  other  urt>an 
areas  experience  2.9  ptercent  and  3.0 
percent  increases,  respectively.  The 
lower  increase  for  hospitals  in  large 
urban  areas  appears  to  be  attributable 
primarily  to  the  0.1  percent  negative 
impact  of  the  continuing  phase-out  of 
day  outliers. 

Hospitals  in  rural  areas  experience  a 
2.4  percent  increase.  Their  FY  1997 
payments  are  estimated  to  be  0.4 
percent  higher  than  for  FY  1996  due  to 
higher  outlier  payments,  in  contrast  to 
the  national  average  of  1.1  percent.  Like 
urban  hospitals,  the  impact  of 
geographic  reclassification  in  FY  1997  is 
offset  by  an  identical  2.3  percent 
increase  in  FY  1996. 

Among  urban  bed  size  groups, 
column  6  shows  changes  in  payments 
are  higher  for  the  largest  urban  hospitals 
compared  to  smaller  urban  hospitals. 
The  relatively  smaller  increases  for  the 
smaller  urban  hospitals  appear  to  be  due 
to  the  negative  impacts  of  Uie  new  wage 
data,  as  shown  in  colimin  2.  Among 
rural  bed  size  groups,  the  impacts  range 
from  2.4  percent  to  2.7  percent,  with  the 
exception  of  rural  hospitals  with  200  or 
more  beds.  Payments  per  case  for  this 
group  of  hospitals  are  estimated  to 
increase  1.9  percent  during  FY  1997. 
This  below  average  increase  appears  to 
be  attributable  primarily  to  a  smaller, 
though  still  significant,  impact  of 
MGCRB  reclassifications  for  FY  1997 
compared  to  FY  1996.  In  column  4,  the 
FY  1997  impact  of  reclassification  is 
shown  to  be  4.9  percent.  For  FY  1996, 
however,  this  impact  was  5.4  percent. 
Thus,  the  increase  is  0.5  percent  less  for 
FY  1997  due  to  a  smaller  reclassification 
impact. 

As  discussed  previously,  effective  for 
discharges  on  or  after  October  1, 1996, 
the  regional  floor,  which  benefitted 
certain  census  divisions,  expires.  The 
regional  floor  provided  that,  in  those 
census  divisions  where  the  regional 
standardized  amount  exceeded  the 
national  standardized  amount,  hospitals 
would  be  paid  a  blend  of  85  percent  of 
the  national  amoimt  and  15  percent  of 
the  regional  amount.  The  census 
divisions  affected  by  the  regional  floor 
during  FY  1996  are  New  England  and 
East  North  Central.  In  New  England,  the 
impacts  of  eliminating  the  regional  floor 
are  a  0.7  percent  decrease  for  urban 
hospitals  and  a  0.6  percent  decrease 
among  rural  hospitals.  In  the  East  North 
Central  census  division,  the  impacts  are 
a  1.0  percent  reduction  for  urban 
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hospitals,  anq  a  0.7  percent  reduction 
for  rural  hospitals.  The  negative  impacts 
of  losing  the  ^ional  floor  for  urban 
hospitals  in  tie  East  North  Central 
census  divisian  are  largely  offiset  by 
higher  estimated  outlier  payments  in  FY 
1997  compar^  to  FY  1996.  the  0.4 
percent  higher  payments  due  to  the  FY 
1993  wage  data  (column  2),  and  the  0.1 
percent  increase  due  to  the  phase-out  of 
day  outliers  (<tolunin  5).  Urban  New 
England  hosp  tals'  higher  outlier 
payments  in  9Y  1997  are  also  offset  by 
the  negative  impacts  of  the  expiration  of 
the  regional  fV^or.  Rural  New  England 
hospitals  alsoj  see  a  0.9  percent  decrease 
in  payments  stemming  from  the  FY 
1993  wage  data. 

Other  censi^s  divisions  below  the 
average  payment  increase  are  urban 
Pacific,  urbanj  Puerto  Rico,  nual  Nffiddle 
Atlantic,  nual  East  South  Central,  and 
rural  Puerto  Wco.  With  the  exception  of 
the  rural  East  South  Central,  the  below 
average  overall  payment  impacts  of 
these  census  divisions  are  related  to 
negative  impajcts  of  introducing  the  FY 
1993  wage  daja.  In  the  rural  Middle 
Atlantic,  the  liegative  impact  of  the  new 
wage  data  is  cbmbined  with  a  smaller 
impact  stemming  from  MGCRB 
reclassificatiotis  in  FY  1997  (0.9  percent 
compared  to  1.5  percent  in  FY  1996).  A 
smaller  FY  1967  reclassification  impact 
(2.4  percent  compared  to  3.7  percent  in 
FY  1996J  is  also  the  reason  for  the 
relatively  small  (1.9  percent)  rate  of 
increase  in  thf  rural  East  South  Central 
census  divisicln.  In  nu^l  Puerto  Rico, 
although  hospitals  experience  the 
greatest  negative  impact  due  to  the 
updated  wage!  data,  this  group  benefits 
firom  reclassi  Rations  by  the  MGCRB  in 
FY  1997  (of  the  five  niral  Puerto  Rico 
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hospitals,  one  is  reclassified),  with  a  3.3 
percent  increase  compared  to  a  0.5 
percent  decrease  in  their  FY  1996 
pajrments  due  to  the  reclassification 
budget  neutrality  factor. 

Conversely,  the  urban  Middle 
Atlantic,  luban  West  North  Central, 
urban  West  South  Central,  and  rural 
Pacific  census  divisions  all  have  overall 
increases  at  least  0.4  percent  above  the 
national  average.  The  urban  West  South 
Central  gains  from  the  continued  phase- 
out  of  day  outliers,  as  well  as  higher 
estimated  FY  1997  outlier  payments 
compared  to  FY  1996  (1.5  percent).  As 
noted  previously,  the  urban  Middle 
Atlantic  benefits  significantly  firun  the 
updated  wage  index  data.  These 
hospitals  also  have  higher  estimated  FY 
1997  outlier  payments,  which  ofket 
their  0.7  percent  decrease  due  to  the 
phase-out  of  day  outliers.  Rural  Pacific 
hospitals  benefit  from  geographic 
reclassification  in  FY  1997  (2.3  percent 
compared  to  1.4  percent  in  FY  1996) 
and  the  new  wage  data  (0.5  percent). 

The  only  hospital  groups  with 
negative  payment  impacts  from  FY  1996 
to  FY  1997  are  hospitals  that  were 
reclassified  for  FY  1996  and  are  not 
reclassified  for  FY  1997.  Overall,  these 
hospitals  lose  0.5  percent.  The  urban 
hospitals  in  this  category  actually 
experience  a  slight  {>ayment  increase 
over  FY  1996  (0.6  percent),  while  the 
rural  hospitals  lose  2.2  percent.  On  the 
other  hand,  hospitals  reclassified  for  FY 
1997  that  were  not  reclassified  for  FY 
1996  experience  the  greatest  payment 
increases:  10.2  percent  for  69  rural 
hospitals  in  this  category  and  7.8 
percent  for  29  urban  hospitals. 

Reclassification  appears  to  be  a 
significant  factor  influencing  the 


payment  increases  for  a  number  of  rural 
hospital  groups  with  above  average 
overall  payment  increases  in  column  6. 
For  example,  among  hospital  groups 
identified  in  the  discussion  of  the 
impacts  of  MGCRB  reclassifications  for 
FY  1997  (column  4),  all  have  overall 
increases  above  the  national  average. 
This  outcome  highlights  the 
redistributive  effects  of  reclassification 
decisions  upon  hospital  payments.  This 
impact  is  illustrated  even  more  clearly 
when  one  examines  the  rows 
categorizing  hospitals  by  their 
reclassification  status  for  FY  1997.  All 
nonreclassified  hospitals  have  an 
average  payment  increase  of  2.8  percent. 
The  average  payment  increase  for  all 
reclassified  hospitals  is  3.8  percent. 

Among  SCH/EACHs,  the  payment 
increase  is  2.6  percent.  Because  these 
hospital  groups  receive  their  hospital- 
specific  rate  if  it  exceeds  the  applicable 
Federal  amount  (including  outliers), 
there  is  less  of  an  impact  due  to  changes 
in  outlier  payment  levels,  which  are  not 
applied  to  the  hospital-specific  rate.  In 
addition,  nonspecial  status  rural 
hospitals  experience  only  a  1.6  percent 
increase.  This  below  average  increase  is 
largely  attributable  to  123  hospitals  in 
this  category  that  lost  their 
reclassification  status  from  FY  1996  to 
FY  1997. 

Another  notably  small  increase 
appearing  in  this,  column  is  the  0.3 
percent  increase  for  rural  DSH  hospitals 
with  100  or  more  beds.  This  impact  is 
primarily  due  to  a  number  of  hospitals 
in  this  category  that  lost  their  MGCRB 
reclassification  from  FY  1996  to  FY 
1997,  stemming  from  the  elimination  of 
standardized  amount  reclassifications 
solely  for  higher  DSH  payments. 


Number  of 
hospitals 

(1) 


Average  FY 
1996  pay- 
ment per 
case 

(2)1 


Average  FY 
1997  pay- 
ment per 
case 

(3)' 


All  ctianges 


(4) 


(By  Geographic  Location) 


All  hospitals  . 
Urt>an  hospitals 

Large  urban  arelas 

Other  urtjan  are  is 

Rural  areas  

Bed  size  (urban  : 

0-99  beds  ! 

100-199  b«ds 

200-299  b«ds 

300-499  bflds 

500  or  mort  beds 
Bed  size  (rural):; 

0-49  Beds 

50-99  beds  . 


5,129 

6.478 

6,664 

2.881 

7,013 

7,218 

1.596 

7,544 

7.762 

1.285 

6,313 

6,502 

2.248 

4.297 

4,400 

715 

4,705 

4332 

945 

5,951 

6,108 

576 

6,527 

6,715 

478 

7,444 

7.674 

167 

9.147 

9.426 

1.177 

3,538 

3.622 

657 

3,992 

4,090 

2.9 
2.9 
2.9 
3.0 
2.4 

2.7 
2.6 
2.9 
3.1 
3.1 

2.4 
2.4 
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Table  II.— Impact  Analysis  of  Changes  for  FY  1997  Operating  Prospective  Payment  System— Continued 

[Payments  per  case] 


Number  of 
hospitals 


(1) 


Average  FY 
1996  pay- 
ment per 
case 

(2)' 


Average  FY 
1997  pay- 
ment per 
case 

(3)' 


All  changes 


(4) 


100-149  beds 

150-199  beds 

200  or  more  beds  ... 
Urt>an  by  census  div.: 

New  England 

Middle  Atlantic 

South  Atlantic  

East  North  Central .. 

East  South  Central  . 

West  North  Central  . 

West  South  Central 

Mountain 

Pacific 

Puerto  Rico 

Rural  by  census  div.: 

New  England 

Middle  Atlantic 

South  Atlantic  

East  North  Central .. 

East  South  Central  . 

West  North  Central . 

West  South  Central 

Mountain 

Pacific 

Puerto  Rico 


241 
98 
75 

160 
434 
419 
483 
163 
193 
376 
127 
478 
48 

53 
85 

297 
304 
278 
525 
349 
211 
141 
5 


4,462 
4,594 
5.417 

7,525 
7,718 
6,682 
6.735 
6,181 
6.645 
6,508 
6,766 
8.102 
2.595 

5,242 
4.691 
4,473 
4,321 
3,969 
4,004 
3,845 
4,569 
5,307 
2,038 


(By  Payntent  Categories) 


Urt>an  hospitals 

Large  urtjan  areas 

Other  urt>an  areas  ~ - 

Rural  areas 

Teaching  status: 

Non-teaching  ; 

Fewer  than  100  Residents  ._ 

*    100  or  More  residents 

Disproportionate  share  hospitals  (DSH): 

Non-DSH  

Urtjan  DSH: 

100  beds  or  more ■. 

Fewer  than  100  beds 

Rural  DSH: 

Sole  community  (SCH)  

Refenral  centers  (RRC)  _ 

Other  Rural  DSH  hosp.: 

100  beds  or  more 

Fewer  than  100  beds 

Urtjan  teaching  and  DSH: 

Both  teaching  and  DSH 

Teaching  and  no  DSH „ 

No  teaching  and  DSH  

No  teaching  and  no  DSH _ 

Rural  hospital  types: 

Nonspecial  status  hospitals 

RRC 

SCH/Each 

SCH/Each  and  RRC „ 

Type  of  ownership: 

Voluntary 

Proprietary ._. — ^ 

Government — 

Unknown _.^ .... 

Medicare  Utilization  as  a  percent  of  Inpatient  days: 

0-25 

25-50 

50-65 


2.981 
1.791 
1.190 
2,148 

4,044 
850 
235 

3,201 

1.410 
101 

156 
27 

83 

151 

692 

339 

819 

1,131 

1,375 

90 

645 

38 

2,951 
696 

1,366 
116 

258 
1,284 
2,097 


6,968 
7.370 
6.317 
4,263 

5,288 

6,895 

10,565 

5.595 

7,614 
4.806 

4,349 
5,179 

4,198 
3,432 

8.587 
7.095 
6,126 
5,438 

3.895 
5.076 
4.405 
5,213 

6.629 
5.948 
6,040 
7,564 

8.741 
7,878 
5,947 


4.579 
4.716 
5,518 

7,672 
7,973 
6,889 
6,905 
6.374 
6.866 
6.743 
6,962 
8,304 
2,644 

5.304 
4,769 
4.578 
4.434 
4,045 
4,105 
3,952 
4,689 
5,505 
2,073 


7,174 
7,586 
6.504 
4,358 

5.437 

7,099 

10,865 

5.755 

7.834 
4,911 

4,507 
5,352 

4,211 
3,500 

8,832 
7.310 
6,309 
5,605 

3,958 
5,246 
4,519 
5,352 

6.823 
6.120 
6,195 
7.724 

8,917 
8.103 
6.122 


2.6 
2.7 
1.9 

2.0 
3.3 
3.1 
2.5 
3.1 
3.3 
3.6 
2.9 
2.5 
1.9 

1.2 
1.7 
2.3 
2.6 
1.9 
2.5 
2.8 
2.6 
3.7 
1.7 


2.9 
2J 
3.0 
2.2 

2.8 
3.0 
2.8 

2.9 

2.9 
2.2 

3.6 
3.3 

0.3 

2.0 

2.8 
3.0 
3.0 
3.1 

1.6 
3.4 
2.6 
2.7 

2.9 
2.9 
2.6 
2.1 

2.0 
2.9 
2.9 
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Table  I  H— Impact  Analysis  of  Changes  for  FY  1997  Operating  Prospective  Payment  Systei*— Continued 

{Payments  per  case] 


Number  o( 
hospitals 


(1) 


Average  FY 
1996  pay- 
ment p^ 
case 

(2)' 


Average  FY 
1997  pay- 
ment per 
case 

(3)' 


Al  changes 


(4) 


Over  65 
Unknown 


1.374 
116 


5,055 
7,564 


5,204 
7,724 


2.9 
2.1 


Hospltato  Redassifled  by  ttia  Medicare  Qeograplitc  Review  Board 


Redassificatian  status  during  FY96  and  FY97 
RedassiflBd  during  t)oth  FY96  and  FY97  . 

{JftoaH - 

Rural 

Redassifibd  during  FY97  only  

Urbaji 

Rural 

Redassifibd  during  FY96  only  

Urt)al» 

Rura< 

FY97  Reciassificabons: 

AH  reclassified  hosp 

Stand,  amt.  only  .„ 

Wag«  index  only  

Qodh  i _.w.... 

All  urban  redass -™...~. ... 

Stand,  amt.  only 

Wage  index  only . .. 

Nonredass  

All  Rural  Redass 

Stand,  amt.  only 

Wag4  index  only  

Both  

Nonredass  

Other  redassiled: 

Hospitals  (Sedion  1886(d)(8)(B))  


379 

130 

249 

96 

29 

69 

253 

91 

162 

477 

119 

272 

86 

4,625 

159 

62 

27 

70 

2,722 

•318 

57 

245 

16 

1,903 

27 


5.780 
6,606 
5,012 
6,132 
7,307 
4,369 
5.893 
7.497 
4.503 

5.845 
5,753 
5,665 
6,254 
6,563 
6.760 
6.218 
8.949 
6.446 
7.031 
4.916 
4.622 
4.977 
4,904 
4.051 

4,620 


5.939 
6.802 
5.136 
6.642 
7.860 
4.815 
5,861 
7,543 
4.403 

6,069 
5.914 
5,854 
6,600 
6,744 
7,035 
6,398 
9,282 
6,777 
7,231 
5,088 
4.737 
5.136 
5,354 
4,127 

4,743 


2.7 

ao 

Z5 

8.3 

7J 

102 

-0.5 

0.6 

-2.2 

3J 
2.8 
3.3 
5.5 
2.8 
4.1 
2.9 
3.7 
5.1 
2.9 
3^ 
2.5 
3.2 
9.2 
1.9 

2.7 


^  These  payment  amounts  per  case  do  not  refled  any  estimates  of  annual  case-mix  increase. 


aylni 


Table  n  pilesents  the  projected  impact 
of  the  final  (iianges  for  FY  1997  for 
urban  and  niral  hospitals  and  for  the 
different  cat^ories  of  hospitals  shown 
in  Table  I.  It  compares  the  projected 
payments  par  case  for  FY  1997  with  the 
average  estiifiated  per  case  payments  for 
FY  1996,  as  calculated  under  our 
models.  Thus,  this  table  presents,  in 
terms  of  the  average  dollar  amoimts 
paid  per  dis<:harge,  the  combined  effects 
of  the  changes  presented  in  Table  I.  The 
percentage  changes  shown  in  the  last 
column  of  Table  I  equal  the  percentage 
changes  in  aVerage  payments  from 
column  6  of  fTable  I. 

Vn.  Impact  of  Changes  in  the  Capital 
Proepective  Pajrment  System 

A.  General  Considerations 

We  now  h  ive  data  that  were 
unavailable  in  previous  impact  analyses 
for  the  capital  prospective  payment 
system.  Specifically,  we  have  cost  report 
data  for  the  third  year  of  the  capital 
prospective  payment  system  (cost 


reports  beginning  in  FY  1994)  available 
through  the  June  1996  update  of  the 
Hospital  Cost  Report  Information 
System  (HCRIS).  We  also  have  updated 
information  on  the  projected  aggregate 
amount  of  obligated  capital  approved  by 
the  fiscal  intermediaries.  However,  our 
impact  analysis  of  payment  changes  for 
capital-related  costs  is  still  limited  by 
the  lack  of  hospital-specific  data  on 
several  items.  These  are  the  hospital's 
projected  new  capital  costs  for  each 
year,  its  projected  old  capital  costs  for 
each  year,  and  the  actual  amoimts  of 
obligated  capital  that  will  be  put  in  use 
for  patient  care  and  recognized  as 
Medicare  old  capital  costs  in  each  year. 

The  lack  of  such  information  affects 
our  impact  analysis  in  several  ways. 
Specifically,  major  investment  in 
hospital  capital  assets  (for  example  in 
building  and  major  fixed  equipment) 
occurs  at  irregular  intervals.  As  a  result, 
there  can  be  significant  variation  in  the 
growth  rates  of  Medicare  capital-related 
costs  per  case  among  hospitals.  We  do 


not  have  the  necessary  hospital-specific 
budget  data  to  project  the  hospital 
capital  growth  rate  for  individual 
hospitals.  Moreover,  our  policy  of 
recognizing  certain  obligated  capital  as 
old  capital  makes  it  difficult  to  project 
futiue  capital-related  costs  for 
individual  hospitals.  Under 
§  412.302(c),  a  hospital  is  required  to 
notify  its  intermediary  that  it  has 
obligated  capital  by  the  later  of  October 
1, 1992,  or  90  days  after  the  begiiming 
of  the  hospital's  first  cost  reporting 
period  under  the  capital  prospective 
payment  system.  The  intermediary  must 
then  notify  the  hospital  of  its 
determination  whether  the  criteria  for 
recognition  of  obUgated  capital  have 
been  met  by  the  later  of  the  end  of  the 
hospital's  first  cost  reporting  period 
subject  to  the  capital  prospective 
payment  system  or  9  months  after  the 
receipt  of  the  hospital's  notification. 
The  amount  that  is  recognized  as  old 
capital  is  limited  to  the  lesser  of  the 
actual  allowable  costs  when  the  asset  is 
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put  in  use  for  patient  care  or  the 
estimated  costs  of  the  capital 
expenditiue  at  the  time  it  was  obligated. 
We  have  substantial  information 
regarding  intermediary  determinations 
of  projected  aggregate  obligated  capital 
amounts.  However,  we  still  do  not  know 
when  these  projects  will  actually  be  put 
into  use  for  patient  care,  the  actual 
amoimt  that  will  be  recognized  as 
obligated  capital  when  the  project  is  put 
into  use,  or  the  Medicare  share  of  the 
recognized  costs.  Therefore,  we  do  not 
know  actual  obligated  capital 
commitments  for  purposes  of  the  FY 
1997  capital  cost  projections.  We 
discuss  in  Appendix  B  the  assumptions 
and  computations  we  employ  to 
generate  the  amoimt  of  obligated  capital 
commitments  for  use  in  the  FY  1997 
capital  cost  projections. 

In  Table  in  of  this  appendix,  we 
present  the  redistributive  effects  that  are 
expected  to  occur  between  "hold- 
harmless"  hospitals  and  "fully 
prospective"  hospitals  in  FY  1997.  In 
addition,  we  have  integrated  sufficient 
hospital-specific  information  into  our 
actuarial  model  to  project  the  impact  of 
the  FY  1997  capital  payment  policies  by 
the  standard  prospective  payment 
system  hospital  groupings.  We  caution 
that  while  we  now  have  actual 
information  on  the  effects  of  the 
transition  payment  methodology  and 
interim  payments  under  the  capital 
prospective  payment  system  and  cost 
report  data  for  most  hospitals,  we  need 
to  randomly  generate  numbers  for  the 
change  in  old  capital  costs,  new  capital 
costs  for  each  year,  and  obligated 
amounts  that  will  be  put  in  use  for 
patient  care  services  and  recognized  as 
old  capital  each  year.  We  continue  to  be 
unable  to  predict  accurately  FY  1997 
capital  costs  for  individual  hospitals, 
but  with  the  more  recent  data  on  the 
experience  to  date  under  the  capital 
prospective  payment  system,  there  is 


adequate  information  to  estimate  the 
aggregate  impact  on  most  hospital 
groupings. 

We  present  the  transition  payment 
methodology  by  hospital  grouping  in 
Table  IV.  In  Table  V  we  present  the 
results  of  the  cross-sectional  analysis 
using  the  results  of  our  actuarial  model. 
This  table  presents  the  aggregate  impact 
of  the  FY  1997  payment  policies. 

B.  Projected  Impact  Based  on  the  FY 
1 997  Actuarial  Model 

1.  Assumptions 

In  this  impact  analysis,  we  model 
dynamically  the  impact  of  the  capital 
prospective  payment  system  from  FY 
1996  to  FY  1997  using  a  capital 
acquisition  model.  The  FY  1997  model, 
described  in  Appendix  B  of  this  final 
rule,  integrates  actual  data  from 
individual  hospitals  with  randomly 
generated  capital  cost  amounts.  We  have 
capital  cost  data  from  cost  reports 
beginning  in  FY  1989  through  FY  1994 
received  through  the  June  1996  update 
of  the  Hospital  Cost  Reporting 
Information  System  (HCRIS),  interim 
payment  data  for  hospitals  already 
receiving  capital  prospective  payments 
through  FRICER,  and  data  reported  by 
the  intermediaries  that  include  the 
hospital-specific  rate  determinations 
that  have  been  made  through  July  1, 
1996  in  the  Provider-Specific  file.  We 
used  this  data  to  determine  the  FY  1997 
capital  rales.  However,  we  do  not  have 
individual  hospital  data  on  old  capital 
changes,  new  capital  formation,  and 
actual  obligated  capital  costs.  We  have 
data  on  costs  for  capital  in  use  in  FY 
1994,  and  we  age  that  capital  by  a 
formula  described  in  Appendix  B.  We 
therefore  need  to  randomly  generate 
only  new  capital  acquisitions  for  any 
year  after  FY  1994.  All  Federal  rate 
payment  parameters  are  assigned  to  the 
applicable  hospital. 


For  purposes  of  this  impact  analysis, 
the  FY  1997  actuarial  model  includes 
the  following  assiunptions: 

•  Medicare  inpatient  capital  costs  per 
discharge  will  increase  at  the  following 
rates  diuing  these  periods: 

Average  PERCEhfTAGE  Increase  in 
Capital 


Fiscal  year 

Costs  per 
discharge 

1995 

-0.53 

1996 

1 997 _ 

5.06 
5.21 

•  The  Medicare  case-mix  index  will 
increase  by  1.4  percent  in  FY  1996  and 
1.6  percent  in  FY  1997. 

•  The  Federal  capital  rate  as  well  as 
the  hospital-specific  rate  is  updated  in 
FY  1996  by  an  analytical  framework  that 
considers  changes  in  the  prices 
associated  with  capital-related  costs, 
and  adjustments  to  account  for  forecast 
error,  changes  in  the  case-mix  index, 
allowable  changes  in  intensity,  and 
other  factors.  The  FY  1997  update  factor 
is  .7  percent,  (see  Addendum,  Fart  III). 

2.  Results 

We  have  used  the  actuarial  model  to 
estimate  the  change  in  payment  for 
capital-related  costs  from  FY  1996  to  FY 
1997.  Table  III  shows  the  effect  of  the 
capital  prospective  payment  system  on 
low  capital  cost  hospitals  and  high 
capital  cost  hospitals.  We  consider  a 
hospital  to  be  a  low  capital  cost  hospital 
if,  based  on  a  comparison  of  its  initial 
hospital-specific  rate  and  the  applicable 
Federal  rate,  it  will  be  paid  under  the 
fully  prospective  payment  methodology. 
A  high  capital  cost  hospital  is  a  hospital 
that,  based  on  its  initial  hospital- 
specific  rate,  will  be  paid  under  the 
hold-harmless  payment  methodology. 
Based  on  our  actuarial  model,  the 
breakdown  of  hospitals  is  as  follows: 


Capital  Transition  Payment  Methodolcxsy 


Type  of  hospital 


Percent  of 
tiospitals 


FY  1997 
percent  of 
discharges 


FY  1997 

percent  of 

capital  costs 


FY  1997 
percent  of 
capital  pay- 
ments 


Low  Cost  Hospital 
High  Cost  Hospital 


66 

34 


62 
38 


52 
48 


56 
44 


A  low  capital  cost  hospital  may 
request  to  have  its  hospital-specific  rate 
redetermined  based  on  old  capital  costs 
in  the  current  year,  through  the  later  of 
the  hospital's  cost  reporting  period 
beginning  in  FY  1994  or  the  first  cost 
reporting  period  beginning  after 
obligated  capital  comes  into  use  (within 


the  limits  established  in  §  412.302(e)  for 
putting  obligated  capital  in  use  for 
patient  care).  If  the  redetermined 
hospital-specific  rate  is  greater  than  the 
adjusted  Federal  rate,  these  hospitals 
will  be  paid  under  the  hold-harmless 
payment  methodology.  Regardless  of 
whether  the  hospital  became  a  hold- 


harmless  payment  hospital  as  a  result  of 
a  redetermination,  we  have  continued  to 
show  these  hospitals  as  low  capital  cost 
hospitals  in  Table  III. 

Assuming  no  behavioral  changes  in 
capital  expenditures,  Jable  III  displays 
the  percentage  change  in  payments  from 
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FY  1996  to  FH  1997  using  the  above 
described  actiiarial  model. 

Tabi^  III.— Impact  of  Final  Changes  for  FY  1997  on  Payments  Per  Discharge 

FY  1996  payments  per  discharge 


Number  of 
hoapitais 


Discharges 


Adjusted 
federal  pay- 


Average 
federal  per- 
cent 


Hosp«al 
specific 
paymeol 


HoUrnrm- 
Ies8  pay- 
ment 


Exceptions 
payment 


Total  pay- 
ment 


LcfM  Cost  Hospitali ,„ 

Fully  Prospecfve 

Ret»se — FuUj  Prospective 

Retxase— 100%  Federal  Rate 

Ret>ase — Hold  Harmless 

High  Cost  Hosprtab 

100%  Federal  Rate  

Hold  Harmless 

Total  HoaOitals 


3,363 

1,548 

1.483 

226 

104 

1.741 

1.136 

606 

5.104 


6.888,406 

3,287,821 

2,743.888 

643.922 

192,764 

4,288.642 

3.010,570 

1,278,072 

11.157,046 


$411.84 
375.12 
371.61 
793.64 
335.30 
668.50 
785.30 
393.38 
510.50 


54.85 
50.00 
50.00 

100.00 
46.49 
86.23 

100.00 
52.33 
67.  f 5 


$200.68 
237.10 
218.24 


123.54 


$15.75 


561.32 
145.12 

486.96 
66.48 


$18.28 
11.40 
27.88 

0.25 
59.11 
19.59 

2.23 
60.48 
18.78 


$646.55 
623.62 
617.74 
793.89 
955.72 
833.21 
787.53 
940.81 
718^ 


FY  1997  pflynMnti  p6r  dtoduvQS 


Number  of 
hoepitals 


Dtscharges 


Ac^usted 
federal  pay- 
ment 


Average 
federal  per- 
cent 


Hospital 
specific 
payment 


Holdhami- 
less  pay- 


Exceptions 
payment 


Total  pay- 
mertf 


Percent 
change 


Low  Cost  Hosprtart 

Fully  Prospective  

Ret)ase— FuM  Prospective 

Rebase— 100^  Federal 
Rate i 

Ret)ase— Hod  Harmless  .... 
High  Cost  Hosprtate  

100%  Federal  Rate 

Hold  Harmless  

Total  Hospitals  . 


3,363 
1,548 
1,483 

238 

94 

1.741 

1,173 

568 
5,104 


7,066.663 
3,377,933 
2,819.103 

677,500 

182,117 

4,406.184 

3.160.803 

1,245,382 

11.462,838 


$471.51 
441.20 
43&15 

778.75 
407.13 
694.20 
779  JO 
478.21 
557.11 


63.97 
60.00 
60.00 

100.00 
56.47 
69.74 

100.00 
63.00 
74.17 


$157.25 
185.78 
171.01 


$12.43 


96.80 


481.80 
117.32 

415.08 
52.75 


$40.25 
30.53 
54.23 

2.63 

144.04 

49.69 

11.40 

146.89 

43.88 


$681.44 
657.51 
663.39 

781.38 
1,032.97 

861.21 

790.70 
1,040.17 

750.54 


5.40 
5.43 
7.39 

-158 
8.08 
3.36 
0.40 

10.56 
4.49 


Under  sectidn  1886(g)(1)(A)  of  the 
Act,  aggregate  payments  under  the 
capital  prospective  payment  system  for 
FY  1992  through  1995  respectively. 
were  projected  to  equal  90  percent  of 
payments  that  iwould  have  been  payable 
on  a  reasonable  cost  basis  in  each  year. 
With  the  expiration  of  the  capital  budget 
neutrality  provision,  we  now  estimate 
that  there  was  an  aggregate  27.50 
percent  increai  ;e  in  FY  1996  Medicare 
capital  paymeilts  over  the  FY  1995 
payments.  We  estimate  aggregate 
Medicare  capiial  payments  will  increase 
by  6.77  percent  in  FY  1997. 

We  project  tnat  low  capital  cost 
hospitals  paid  {under  the  fully 
prospective  p^mnent  methodology  will 
experience  an  ^verage  increase  in 
payments  per  Case  of  4.75  percent,  and 
high  capital  cofit  hospitals  will 
experience  an  average  increase  of  2.86 
percent. 

For  hospital^  paid  under  the  fully 
prospective  pa  rment  methodology,  the 
Federal  rate  pa  yment  percentage  will 
increase  from  !  0  percent  to  60  percent 
and  the  hospiti  1-specific  rate  payment 
percentage  wil  decrease  from  50  to  40 
percent  in  FY  :  997.  The  Federal  rate 


payment  percentage  for  hospitals  paid 
under  the  hold-harmless  payment 
methodology  is  based  on  the  hospital's 
ratio  of  new  capital  costs  to  total  capital 
costs.  The  average  Federal  rate  payment 
percentage  for  hospitals  receiving  a 
hold-harmless  payment  for  old  capital 
will  increase  from  52.33  percent  to 
62.81  percent.  (We  estimate  the 
percentage  of  hold-harmless  hospitals 
paid  based  on  100  percent  of  the  Federal 
rate  wiU  increase  from  65.8  percent  to 
67.8  percent.) 

We  expect  that  the  average  hospital- 
specifrc  rate  payment  per  discharge  will 
decrease  bom  $123.54  in  FY  1996  to 
$96.10  in  FY  1997.  This  is  partly  due  to 
the  4.32  percent  decrease  in  the  FY  1997 
hospital-specific  rate  compared  to  FY 
1996. 

We  proposed  no  changes  in  our 
exceptions  policies  for  FY  19i97.  As  a 
result,  the  minimum  payment  levels 
will  be: 

•  90  percent  for  sole  community 
hospitals; 

•  80  percent  for  urban  hospitals  with 
100  or  more  beds  and  a  disproportionate 
share  patient  percentage  of  20.2  percent 
or  more;  or, 

•  70  percent  for  all  other  hospitals. 


We  estimate  that  exceptions  payments 
will  increase  from  2.61  pendent  of  total 
capital  payments  in  FY  1996  to  5.97 
percent  of  payments  in  FY  1997.  The 
number  and  amount  of  exceptions 
payments  is  expected  to  increase 
throughout  the  transition  period.  The 
projected  distribution  of  the  payments  is 
shown  in  the  table  below: 

Estimated  FY  1997  Exceptions 
Payments 


Type  of  hospital 

Numt>er  of 
hospitals 

Percent  of 
exceptions 
payments 

Low  Capital  Cost 
High  Capital 
Cost  

464 
348 

57 
43 

Total 

812 

100 

C.  Cross-Sectional  Comparison  of 
Capital  Prospective  Payment 
Methodologies 

Table  IV  presents  a  cross-sectional 
summary  of  hospital  groupings  by 
capital  prospective  payment 
methodology.  This  distribution  is 
generated  by  our  actuarial  model. 
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Table  IV.— Distribution  by  Method  of  Payment  (Hold-Harmless/Fully  Prospective)  of  Hospitals  Receiving 

Capital  Payments 


(1)  Total 
No.  of  hos- 
pitals 


(2)  Hold-harmless 


Percentage 
paid  hold- 
harmless 
(A) 


Percentage 

paid  fully 

federal 

(B) 


(3)  Percent- 
age paid 
fully  pro- 
specftive 
rate 


By  Geographic  Location: 

All  hospitals  

Large  urt>an  areas  (populations  over  1  million)  

Other  urt)an  areas  (populations  of  1  million  or  fewer)  .... 

Rural  areas 

Urt>an  hospitals  

0-99  beds  

100-199  t)eds 

200-299  beds  

300-499  beds , 

500  Of  more  beds <. — 

Rural  hospitals — 

0-49  beds  

50-99  beds  „ 

1 00-1 49  beds  

150-199  beds  

200  or  more  beds 

By  Region:  - 

Urban  by  Region  .. 

New  England _ 

Middle  Atlantic 

South  Atlantic ~ _ 

East  North  Central  

East  South  Central ».. 

West  North  Central  

West  South  Central 

Mountain 

Pacific .: 

Puerto  Rico - 

Rural  by  Region 

New  England 

Middle  Atlantic 

South  Atlantic 

East  North  Central  _ 

East  South  Central _ 

West  North  Central  

West  South  Central .... 

Mountain _ 

Pacific 

Large  urt>an  areas  (populations  over  1  million) 

Other  urtan  areas  (populations  over  1  million  or  fewer) 

Rural  areas 

Teaching  Status: 

Non-teaching 

Fewer  than  100  Residents 

100  or  more  Residents  

Disproportionate  share  hospitals  (DSH): 

Non-DSH  

Urban  DSH: 

100  or  more  beds  „ -.... 

Less  than  100  beds  

Rural  DSH: 

Sole  Community  (SCH/EACH)  

Refen-al  Center  (RRC/EACH)  

Other  Rural: 

100  or  more  beds  

Less  than  100  beds , 

Urt)an  teaching  and  DSH: 

Both  teaching  and  DSH  ;. 

Teaching  and  no  DSH  „ 

No  teaching  and  DSH 

No  teaching  and  no  DSH 

Rural  Hospital  Types: 

Non  special  status  hospitals 

RRC/EACH - 

SCH/EACH  


5.104 

1,584 

1,275 

2,245 

2,859 

697 

941 

576 

478 

167 

2.245 

1.175 

656 

241 

98 

75 

2.859 

160 

434 

418 

480 

162 

190 

367 

126 

474 

48 

2.245 

53 

84 

297 

304 

278 

525 

347 

211 

141 

1.779 

1.180 

2.145 

4.019 
850 
235 

3.178 

1,409 
100 

156 
27 

83 
151 

692 

339 

817 

1,111 

1,372 

90 

645 


13.0 
15.3 
15.8 

9.7 
15.5 
164 
19.2 
14.4 
10.3 
10.2 

9.7 

7.0 
12.5 
13.7 
15.3 

8.0 

15.5 

6.9 

10.1 

20.1 

9.6 

22.8 

18.4 

27.8 

15.9 

12.7 

10.4 

9.7 

7.5 

10.7 

11.8 

10.2 

9.7 

7.0 

9.2 

12.3 

11.3 

15.2 

15.8 

9.6 

13.5 

11.3 

9.4 

12.3 

154 
17.0 

11.5 
74 

8.4 
7.3 

11.1 
11.2 
192 
16.7 

7.7 
10.0 
13.3 


27.6 
34.8 
32.9 
19.6 
34.0 
274 
36.9 
36.6 
34.5 
34.1 
19.6 
14.6 
21.6 
30.7 
224 
41.3 

34.0 
25.0 
29.7 
402 
30.0 
34.6 
274 
46.0 
42.1 
312 
25.0 
19.6 
15.1 
15.5 
25.6 
11.8 
31.3 
152 
24.8 
152 
15.6 
34.5 
322 
19.5 

26.6 
324 
27.7 

24.0 

36.1 
23.0 

18.6 
37.0 

45.8 
25.8 

322 
29.8 
37.7 
32.5 

19.5 
344 
172 


594 
49.9 
51.3 
70.7 
50.5 
562 
43.9 
49.0 
552 
55.7 
70.7 
78.5 
65.9 
55.6 
622 
50.7 

50.5 
681 
60.1 
39.7 
60.4 
42.6 
542 
262 
42.1 
56.1 
64.6 
70.7 
774 
73.8 
62.6 
78.0 
59.0 
77.7 
66.0 
72.5 
73.0 
504 
51.9 
71.0 

59.8 
56.4 
63.0 

63.7 

48.5 
60.0 

69.9 
56.6 

45.8 
66.9 

56.6 
59.0 
43.1 
50.9 

72.8 
55.6 
69.5 
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Table  IV.— Pistributkdn  by  Method  of  Payment  (Hold-Harmless/Fully  Prospective)  of  Hospitals  Receiving 

Capital  Payments— Continued 


SCH.  RRC  and  EACH  _ 

Type  <rf  Ownership: 

Voluntaiy  - — 

Proprielify , 

Govemmefit 

Medicare  Utization  as  a  Peroent  of  Inpatient  Days: 

0-25  ..., 

25-60 


50-65  . 
Over  66 


(1)  Total 
No.  of  hos- 
pitals 


38 

2,951 

AAA 
DVD 

1,366 

258 
1,284 
2.087 
1,374 


(2)  Hoid-harmless 


Percentage 
paid  how- 
harmless 
(A) 


13.2 

12.3 

23.4 

8.7 

15.1 
14.5 
12J 
10J 


Percentage 

paid  fully 

federal 

(B) 


21.1 

27.6 
46.7 
17.6 

25.2 
33.4 
28.0 
21.6 


(3)  Percent- 
age paid 
(uity  pro- 
spedh/e 
rate 


65.8 

60.1 
29.9 
73.7 

59.7 
52.1 
59.1 
67.5 


As  we  explam  in  Appendix  B,  we 
were  not  able  tp  detennine  a  hospital- 
specific  rate  fo^  25  of  the  5,129  hospitals 
in  our  data  bas6.  Consequently,  the 
payment  methodology  distribution  is 
based  on  5.104  hospitals.  This  data 
should  be  fully  representative  of  the 
payment  methodologies  that  will  be 
applicable  to  hospitals. 

The  cross-sectional  distribution  of 
hospital  by  pa^lment  methodology  is 
presented  by:  yk)  geographic  location, 
(2)  region,  and  (3)  payment 
classification.  This  provides  an 
indication  of  the  percentage  of  hospitals 
within  a  particular  hospital  grouping 
that  will  be  paid  under  the  fully 
prospective  payment  methodology  and 
under  the  holdrharmless  methodology. 

The  percent^e  of  hospitals  paid  fully 
Federal  (100  percent  of  the  Federal  rate) 
as  hold-harmless  hospitals  is  expected 
to  increase  to  27.5  percent  in  FY  1997. 

Table  IV  indicates  that  59.4  percent  of 
hospitals  are  paid  under  the  fully 
prospective  payment  methodology. 
(This  figure,  unlike  the  figiu^  of  66 
percent  for  loW  cost  capital  hospitals  in 
the  previous  sclction,  takes  account  of 
the  effects  of  redeterminations.  In  other 
words,  this  figure  does  not  include  low 
cost  hospitals  l^t.  following  a  hospital- 
specific  rate  redetermination,  are  now 
paid  under  the  hold-harmless 
methodology.)  As  expected,  a  relatively 
higher  percentage  of  rural  and 
governmental  kospitals  (70.7  percent 
and  73.7  percetit,  respectively  by 
payment  classification)  are  being  paid 
imder  the  fully  prospective 
methodology.  This  is  a  reflecdon  of 
their  lower  thap  average  capital  costs 
per  case.  In  contrast,  only  29.9  percent 
of  proprietary  hospitals  are  being  paid 
under  the  fullyprospective 
methodology.  This  is  a  reflection  of 
their  higher  than  average  capital  costs 
per  case.  (We  bund  at  the  time  of  the 


August  30. 1991  final  rule  (56  FR  43430) 
that  62.7  percent  of  proprietary 
hospitals  had  a  capital  cost  per  case 
above  the  national  average  cost  per 
case.) 

D.  Cross-Sectional  Analysis  of  Changes 
in  Aggregate  Payments 

We  used  our  FY  1997  actuarial  model 
to  estimate  the  potential  impact  of  our 
changes  for  FY  1997  on  total  capital 
payments  per  case,  using  a  universe  of 
5,104  hospitals.  The  individual  hospital 
payment  parameters  are  taken  from  the 
best  available  data,  including:  the  July  1, 
1996  update  to  the  Provider-Specific 
file,  cost  report  data,  and  audit 
information  supplied  by  intermediaries. 
Table  V  presents  estimates  of  payments 
per  case  under  our  model  for  FY  1996 
and  FY  1997  (columns  2  and  3).  Column 
4  shows  the  total  percentage  change  in 
payments  from  FY  1996  to  FY  1997. 
Column  5  presents  the  percentage 
change  in  payments  that  can  he 
attributed  to  Federal  rate  changes  alone. 

Federal  rate  changes  represented  in 
Colimm  5  include  the  4.99  percent 
decrease  in  the  Federal  rate,  a  1.6 
percent  increase  in  case  mix,  changes  in 
the  adjustments  to  the  Federal  rate  (for 
example,  the  eSiect  of  the  new  hospital 
wage  index  on  the  geographic 
adjustment  factor),  and  reclassifications 
by  the  Medicare  Geographic 
Classification  Review  Board.  Column  4 
includes  the  effects  of  the  Federal  rate 
changes  represented  in  column  3. 
Column  4  also  reflects  the  effects  of  all 
other  changes,  including:  the  change 
from  50  percent  to  60  percent  in  the 
portion  of  the  Federal  rate  for  fully 
prosp)ective  hospitals,  the  hospital- 
specific  rate  update,  changes  in  the 
proportion  of  new  to  total  capital  for 
hold-harmless  hospitals,  changes  in  old 
capital  (for  example,  obligated  capital 
put  in  use),  hospital-specific  rate 


redeterminations,  and  exceptions.  The 
comparisons  are  provided  by:  (1) 
geographic  location  and  (2)  payment 
classification  and  payment  region. 

The  simulation  results  show  that,  on 
average,  capital  payments  per  case  can 
be  expected  to  increase  3.9  percent  in 
FY  1997.  The  results  show  that  the 
effect  of  the  Federal  rate  changes  alone 
is  to  decrease  payments  by  1.3  percent. 
The  decrease  attributable  to  the  Federal 
rate  changes  is  more  than  offset  by  a  5.2 
percent  increase  attributable  to  the 
effects  of  all  other  changes. 

Our  comparison  by  geographic 
location  shows  that  overall,  urban 
hospitals  will  gain  slightly  less  than 
rural  hospitals  from  the  final  rule 
changes  (increases  of  3.8  percent  and 
4.7  percent,  respectively).  Payments  per 
case  for  urban  hospitals  will  decrease  at 
about  the  same  rate  as  payments  per 
case  for  rural  hospitals  (1.2  percent  and 
1.7  percent,  respectively)  from  the 
Federal  rate  changes  alone.  Urban 
hospitals  will  gain  slightly  less  than 
rural  Hospitals  (5.0  percent  compared  to 
6.4  percent)  from  the  effects  of  all  other 
changes. 

By  region,  there  is  relatively  little 
variation  compared  to  some  previous 
years.  All  regions  are  estimated  to 
receive  increases  in  total  capital 
payments  per  case.  Changes  by  region 
vary  from  a  low  of  2.1  percent  increase 
(rural  hospitals  of  the  West  South 
Central  region)  to  a  high  of  15.2  percent 
increase  (rural  hospitals  of  the  New 
England  region). 

By  type  of  ownership,  government 
hospitals  are  projected  to  have  the 
largest  rate  of  increase  (5.1  percent,  -1.5 
percent  due  to  Federal  rate  changes  and 
a  6.6  percent  positive  offset  from  the 
effects  of  all  other  changes).  Payments  to 
voluntary  hospitals  will  increase  3.8 
percent  (a  1.3  percent  decrease  due  to 
Federal  rate  changes  and  a  5.1  percent 
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positive  ofTset  from  the  effects  of  all 
other  changes)  and  payments  to 
proprietary  hospitals  will  increase  3.4 
percent  (a  0.9  percent  decrease  due  to 
Federal  rate  changes  and  a  4.3  percent 
positive  offset  from  the  effiects  of  all 
other  changes). 

Section  1886(d)(10)  of  the  Act 
established  the  Medicare  Geographic 
Classification  Review  Board  (MGCRB). 
Hospitals  may  apply  for  reclassification 
for  purposes  of  the  standardized 
amount,  wage  index,  or  both.  Although 
the  Federal  capital  rate  is  not  afiected, 
a  hospital's  geographic  classification  for 
purposes  of  the  operating  standardized 
amount  does  affect  a  hospital's  capital 
payments  as  a  result  of  the  large  urban 
adjustment  factor  and  the 
disproportionate  share  adjustment  for 


urban  hospitals  with  100  or  more  beds. 
Reclassification  for  wage  index 
purposes  aff^ects  the  geographic 
adjustment  factor  since  that  factor  is 
constructed  from  the  hospital  wage 
index. 

To  present  the  effects  of  the  hospitals 
being  reclassified  for  FY  1997  compared 
to  the  effects  of  reclassification  for  FY 
1996,  we  show  the  average  payment 
percentage  increase  for  hospitals 
reclassified  in  each  fiscal  year  and  in 
total.  For  FY  1997  reclassifications,  we 
indicate  those  hospitals  reclassified  for 
standardized  amount  purposes  only,  for 
wage  index  purposes  only,  and  for  both 
purposes.  The  reclassified  groups  are 
compared  to  all  other  nonreclassified 
hospitals.  These  categories  are  further 


identified  by  urban  and  rural 
designation. 

Hospitals  reclassified  for  FY  1997  as 
a  whole  are  projected  to  experience  a 
4.5  percent  increase  in  payments  (a  0.8 
percent  decrease  attributable  to  Federal 
rate  changes  and  a  5.3  percent  positive 
ofi'set  attributable  to  the  effects  of  all 
other  changes).  Payments  to 
nonreclassified  hospitals  will  increase 
slightly  less  (3.9  percent)  than 
reclassified  hospitals  (4.5  percent). 
Payments  to  nonreclassified  hospitals 
will  decrease  slightly  more  than 
reclassified  hospitals  from  the  Federal 
rate  changes  (1.3  percent  compared  to 
0.8  percent),  but  they  will  gain  about  the 
same  from  the  effects  of  all  other 
changes  (5.2  percent  compared  to  5.3 
percent). 


Table  v.— Comparison  Of  Total  Payments  Per  Case 

[FY  1996  Payments  Compared  to  FY  1997  Payments] 


By  Geographic  Location: 

All  hospitals  

Large  urtian  areas  (populations  over  1  million)  

Other  urt}an  areas  (populations  of  1  million  of  fewer) 

Rural  areas _ 

Urt)an  hospitals 

0-99  beds „ 

1 00-1 99  beds '. 

200-299  beds 

300^99  beds 

500  or  more  beds „ 

Rural  hospitals 

0^9  beds ...„ 

50-99  beds . 

100-149  beds 

150-199  beds 

200  or  more  beds 

By  Region: 

Urt>an  by  Region  

New  England „ 

Middle  Atlantic „ _ „... 

South  Atlantic r. 

East  North  Central 

East  South  Central , 

West  North  Central , 

West  South  Central 

Mountain , 

Pacific 

Puerto  Rico 

Rural  by  Region 

New  England „ .' 

Middle  Atlantic i 

South  Atlantic  

East  North  Central „ 

East  South  Central 

West  North  Central  „ 

West  South  Central 

Mountain _. 

Pacific 

By  Payment  Classification: 

All  hospitals  

Large  urt)an  areas  (populations  over  1  million)  

Other  urt>an  areas  (populations  of  1  million  of  fewer)  . 
Rural  areas 


Number  of 
hospitals 


5,104 

1.584 

1,275 

2,245 

2.859 

697 

941 

576 

478 

167 

2,245 

1,175 

656 

241 

98 

75 

2,859 
160 
434 
418 
480 
162 
190 
367 
126 
474 
48 
2.245 
53 
84 
297 
304 
278 
525 
347 
211 
141 

5,104 
1,779 
1,180 
2,145 


Average  FY 
1996  pay- 
ments/case 


718 
823 
715 
478 
776 
566 
705 
744 
801 
944 
478 
367 
447 
511 
511 
612 


Average  FY 
1997  pay- 
ments/case 


746 
852 
745 
501 
806 
589 
732 
774 
830 
980 
501 
385 
468 
532 
540 
638 


776 

806 

784 

817 

813 

848 

780 

814 

727 

749 

707 

733 

772 

809 

796 

823 

775 

797 

855 

883 

305 

326 

478 

501 

606 

698 

497 

525 

498 

511 

482 

510 

446 

463 

454 

477 

440 

449 

504 

534 

555 

587 

718 

746 

807 

836 

715 

746 

472 

494 

Portion 

attibutatHe 

to  federal 

rate  change 

3.9 

-1.3 

3.6 

-12 

4.1 

-1.1 

4.7 

-1.7 

3.8 

-12 

4.0 

-1.3 

3.7 

-1.3 

4.0 

-1.3 

3.7 

-12 

3.8 

-0.9 

4.7 

-1.7 

5.0 

-2.0 

4.8 

-1.6 

42 

-1.7 

5.6 

-1.4 

4.3 

-2.0 

3.8 

-12 

4.3 

-1.9 

42 

-12 

4.3 

-1.1 

3.1 

-12 

3.7 

-0.8 

4.8 

-1.0 

3.4 

-0.4 

2.7 

-1.5 

3.3 

-1.7 

6.8 

-0.4 

4.7 

-1.7 

152 

-2.3 

5.6 

-2.7 

2.8 

-2.0 

5.9 

-1.3 

3.8 

-1.8 

52 

-1.7 

2.1 

-1.3 

6.1 

-0.8 

5.9 

-1.3 

3.9 

-1.3 

3.6 

-12 

42 

-1.1 

4.7 

-1.8 
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Table  v.— Comparison  Of  Total  Payments  Per  Case— Continued 

[FY  1996  Payments  Compared  to  FY  1997  Payments] 


Teachingi  Status: 

Non-teactiing  .". _*..— — ...... — 

Fewirthan  100  Residents — • 

100  i>r  more  Residents — 

Urbaii  DSH: 

f  00  or  more  beds ~ • • 

Less  than  100  lieds  - 

Rur4  DSH: 

So)e  Community  (SCH/EACH) 

Peterral  Center  (RRC/EACH)  ~ 

rher  Rural: 
100  or  more  beds  ; 
Less  than  100  beds  - '. 

Urt>an  teaching  and  DSH: 

Both  teaching  and  DSH  

Tea<Jiing  and  no  DHS 

No  teaching  and  DSH  

No  teaching  and  no  DSH  

Rural  Hospital  Types: 

Non  special  status  hospitals ~ — 

RRC/EA^H  

SCH/EACH  

SCH,  RRC  and  EACH 

Hospitals  Reclassified  by  the  Medicare  Geographic  Classification  Re- 
view Board: 
Reclassification  Status  During  FY96  and  FY97: 

Reclassified  During  Both  FY96  and  FY97  

Reclassified  Dunng  FY97  Only  .'..... 

Reclassified  During  FY96  Only  

FY  97  R*dassifications: 

All  Rieclassified  Hospitals 

All  Nonreclassified  Hospitals 

All  Urban  Reclassified  Hospitals  — 

Urtjan  Nonreclassified  Hospitals — ; 

All  Rieclassified  Rural  Hospitals  .,...- 

Ruraf  Nonreclassified  Hospitals  

Other  R€*tessified  Hospitals  (Section  1886  (D)(8)(B)) 

Type  of  Ownership: 

Voluntary 

Proprietary  — 

Government ~ 

Medicare  Utilisation  as  a  Percent  of  Inpatient  Days: 


0-25 

25-50  ... 
50-60  .. 
Over  65 


Number  of 
hospitals 


4.019 
850 
235 

1.409 
100 

156 
27 

83 

151 

692 

339 

817 

1.111 

1.372 

90 

645 

38 


379 

98 

230 

477 
4.600 

159 
2.700 

318 

1.900 

27 

2,951 

696 

1.366 

258 
1.284 
2.097 
1.374 


Average  FY 
1996  pay- 
ments/case 


622 

757 
1,034 

813 
576 

449 
533 

488 
367 

879 
786 
710 
673 

439 
559 
470 
582 


662 
673 
652 

664 
726 
756 
778 
570 
442 
541 

731 
751 
625 

797 
843 
676 
603 


Average  FY 
1997  pay- 
ments/case 


645 

787 

1,079 

843 
607 

486 
.  541 

504 
379 

911 
821 
737 
697 

458 
573 
502 
6.5 


685 
732 
661 

694 
754 
782 
808 
604 
460 
561 

760 
777 
657 

830 
875 
703 
627 


Alt  changes 


Portion 

attibutable 

jes 

to  federal 

rate  change 

3.8 

-1.3 

3.9 

-1.2 

4.3 

-1.2 

3.7 

-1.2 

5.4 

-1.2 

8.1 

-1.5 

1.5 

-1.0 

3.3 

-2.5 

3.3 

-2.2 

3.6 

-1.2 

4.5 

-1.1 

3.9 

-1.2 

3.6 

-1.1 

4.2 

-2.2 

2.6 

-1.1 

6.8 

-1.6 

5.7 

-1.4 

3.5 

-1.5 

8.7 

2.0 

1.4 

-3.9 

4.5 

-0.8 

3.9 

-1.3 

3.5 

-1.0 

3.8 

-1.2 

5.9 

-0.7 

4.1 

-2.2 

3.7 

-1.8 

3.8 

-1.3 

3.4 

-0.9 

5.1 

-1.5 

4.1 

-2.0 

3.9 

-1.2 

4.0 

-1.2 

4.0 

-1.3 

Appendix  B:  Technical  Appendix  on 
the  Capital  Acquisition  Model  and 
Required  Adjustments 

Under  section  1886(g)(1)(A)  of  the 
Act.  we  set  capital  prospective  payment 
rates  for  FY|i992  through  FY  1995  so 
that  aggregate  prospective  payments  for 
capital  cost!  were  projected  to  be  10 
percent  low  jr  than  the  amount  that 
would  have  been  payable  on  a 
reasonable  <  ost  basis  for  capital-related 
costs  in  thai  year.  To  implement  this 
requiremen  ,  we  developed  the  capital 
acquisition  nodel  to  determine  the 
budget  neut  rality  adjustment  factor. 
Even  thougl  i  the  budget  neutrality 


requirement  expires  effective  with  FY 
1996.  we  must  continue  to  determine 
the  recalibration  and  geographic 
reclassification  budget  neutrality 
adjustment  factor,  and  the  reduction  in 
the  Federal  and  hospital-speciHc  rates 
for  exceptions  payments.  We  continue 
to  use  the  capital  acquisition  model  to 
determine  these  factors. 

The  following  data  are  used  in  the 
capital  acquisition  model  for  FY  1997: 
the  June  30. 1996  update  of  the  cost 
reports  for  PPS-IX  (cost  reporting 
periods  beginning  in  FY  1992).  PPS-X 
(cost  reporting  periods  beginning  in  FY 
1993)  and  PPS-XI  (cost  reporting 
periods  beginning  in  FY  1994).  the  July 


1, 1996  update  of  the  provider-specific 
file,  and  Uie  March  1994  update  of  the 
intermediary  audit  file.  The  available 
data  still  lack  certain  items  that  were 
required  for  the  determination  of  budget 
neutrality,  including  each  hospital's 
projected  new  capital  costs  for  each 
year,  its  projected  old  capital  costs  for 
each  year,  and  the  projected  obligated 
capital  amounts  that  will  be  put  in  use 
for  patient  care  services  and  recognized 
as  old  capital  each  year. 

Since  hospitals  under  alternative 
payment  system  waivers  (that  is. 
hospitals  in  Maryland)  are  currently 
excluded  from  the  capital  prospective 
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payment  system,  we  excluded  these 
hospitals  from  our  model. 

We  then  developed  FY  1992,  FY  1993, 
FY  1994,  FY  1995,  and  FY  1996 
hospital-specific  rates  using  the 
provider-specific  file,  the  intermediary 
audit  file,  and,  when  available,  cost 
reports.  (We  used  the  ciunulative 
provider-specific  file,  which  includes 
all  updates  to  each  hospital's  records, 
and  chose  the  latest  record  for  each 
fiscal  year.)  We  checked  the  consistency 
between  the  provider-specific  file  and 
the  intermediary  audit  file.  We  also 
ensiued  that  the  FY  1993  increase  in  the 
hospital-specific  rate  was  at  least  0.62 
percent  (the  net  FY  1993  update),  that 
the  FY  1994  hospital-specific  rate  was  at 
least  as  large  as  Uie  FY  1993  hospital- 
specific  rate  decreased  by  2.16  percent 
(the  net  FY  1994  update),  that  the  FY 
1995  increase  in  the  hospital-specific 
rate  was  at  least  0.05  percent  (the  net  FY 
1995  update),  and  that  the  FY  1996 
increase  in  the  hospital-specific  rate  was 
at  least  21.10  percent  (the  net  FY  1996 
update).  We  were  able  to  match 
hospitals  to  the  files  as  shown  in  the 
following  table. 


Source 

Numt>er  of 
hospitals 

Provider-Specific  File  Only  

Provider-Specific  and  Audit  FHe 
Other 

99 

5029 

1 

Total  

5129 

Sixty-six  of  these  hospitals  had 
unusable  or  missing  data.  We  were  able 
to  backfill  a  hospital-specific  rate  for  41 
of  these  hospitals  firom  the  cost  reports 
as  shown  in  the  following  table. 


Source 

Number  of 
hospitals 

PPS-VII  Cost  Reports „ 

PPS-VIII  Cost  Reports 

PPS-IX  Cost  Reports 

1 
2 
3 

PPS-X  Cost  Reports 

7 

PPS-XI  Cost  Reports 

28 

Total 

41 

We  did  not  have  data  for  25  hospitals, 
and  had  to  eliminate  them  from  the 
capital  analysis.  These  hospitals  likely 
are  new  hospitals  or  hospitals  with  very 
few  Medicare  admissions.  This  leaves 
us  with  5104  hospitals  and  should  not 
affect  the  precision  of  the  required 
adjustment  factors. 

Next,  we  determined  old  and  new 
capital  amounts  for  FY  1992  using  the 
PPS-IX  cost  reports  as  the  first  source  of 
data.  For  FY  1993  amounts,  we  used 
PPS-IX  and  PPS-X  cost  reports  as  the 
first  source  of  data,  weighting  each  cost 
report  by  the  number  of  days  in  FY 


1993.  For  FY  1994  amounts,  we  used 
PPS-X  and  PPS-XI  cost  reports  as  the 
first  source  of  data,  weighting  each  cost 
report  by  the  number  of  days  in  FY 

1994.  We  were  able  to  match  5,049  PPS- 
IX  cost  reports,  5,064  PPS-X  cost 
reports,  and  4,924  PPS-XI  cost  reports. 
In  cases  where  cost  reports  could  not  be 
matched,  we  used  the  provider-specific 
file  for  old  capital  information.  Even  in 
cases  where  a  cost  report  was  available, 
the  breakout  of  old  and  new  capital  was 
not  always  available.  In  these  cases,  we 
used  the  old  capital  amounts  and  new 
capital  ratios  fit)m  the  provider-specific 
file.  If  these  were  missing,  we  derived 
the  old  capital  amoimt  from  the 
hospital-specific  rate. 

Finally,  we  used  the  intermediary 
audit  file  to  develop  obligated  capital 
amounts.  Since  the  obUgated  amounts 
are  aggregate  projected  amounts,  we 
computed  a  Medicare  capital  cost  per 
admission  associated  with  these 
amoimts.  We  adjusted  the  aggregate 
amoimts  by  the  following  factors: 

(1)  Medicare  inpatient  share  of 
capital.  This  was  derived  from  cost 
reports  and  was  limited  to  the  Medicare 
share  of  total  inpatient  days.  It  was 
necessary  to  limit  the  Medicare  share 
because  of  data  integrity  problems. 
Medicare  share  of  inpatient  days  is  a 
reasonably  good  proxy  for  allocating 
capital.  However,  it  may  be  understated 
if  Medicare  utilization  is  high,  and  may 
be  overstated  because  it  does  not  reflect 
the  outpatient  share  of  capital. 

(2)  Capitalization  factor.  This  factor 
allocates  the  aggregate  amount  of 
obligated  capital  to  depreciation  and 
interest  amounts.  Consistent  with  the 
assumptions  in  the  capital  input  price 
index,  we  used  a  25-year  life  for  fixed 
capital  and  a  10-year  life  for  movable 
capital,  and  an  average  projected 
interest  rate  of  6.7  percent.  We  also 
assumed  that  fixed  capital  acquisitions 
are  about  one-half  of  total  capital.  In 
conjunction  with  the  useful  life  and 
interest  rate  assumptions,  the  resulting 
capitalized  fixed  capital  is  about  one- 
half  of  total  capitalization.  This  is 
consistent  with  the  allocations  between 
fixed  and  movable  capital  found  on  the 
cost  reports.  The  ratio  we  developed  is 
0.137,  which  produces  the  first  year 
capitalization  based  on  the  aggregate 
amount. 

(3)  A  divisor  of  Medicare  admissions 
to  derive  the  capital  costs  per  discharge 
amount.  Since  we  must  project  capital 
amounts  for  each  hospital,  we 
continued  to  use  a  Monte  Carlo 
simulation  to  develop  these  amounts. 
(This  model  is  described  in  detail  in  the 
August  30,  1991  final  rule  (56  FR 
43517).)  The  Monte  Carlo  simulation  is 
now  used  only  to  project  capital  costs 


per  discharge  amounts  for  each  hospital. 
We  analyzed  the  distributions  of  capital 
increases,  and  noted  a  slightly  negative 
correlation  between  the  dollar  level  of 
capital  cost  per  admission,  and  the  rate 
of  increase  in  capital.  To  determine  the 
rate  of  increase  in  capital  cost  per 
admission,  we  multiplied  the  lesser  of 
$3,000  or  the  capital  cost  per  admission 
by  .00006  and  subtracted  this  result 
firom  1.2.  (Increases  for  capital  levels 
over  $3,000  were  not  influenced  by  the 
level  of  capital,  so  this  part  of  the 
calculation  was  capped  at  $3,000.)  We 
selected  a  random  number  from  the 
normal  distribution,  multiplied  it  by    - 
0.17  (the  standard  deviation)  and  added 
it  to  —0.04  (the  mean)  and  then  added 
1  to  create  a  multiplier.  This  random 
result  was  multiplied  by  the  previous 
result  to  assign  a  rate  of  increase  factor 
which  was  multiplied  by  the  prior 
year's  capital  per  discharge  amount  to 
develop  a  capital  per  discharge  amount 
for  the  projected  year. 

To  model  a  projected  year,  we  used 
the  old  and  new  capital  for  the  prior 
year  multiplied  by  0.85  (aging  factor). 
The  0.85  aging  factor  is  the  average  of 
changes  in  capital  over  its  life  due  to  the 
gradual  decrease  in  interest  payments 
and  the  retirement  of  fully  depreciated 
capital.  The  aged  new  and  old  capital  is 
subtracted  from  the  projected  capital 
described  in  the  previous  paragraph. 
The  difference  represents  newly 
acquired  capital.  If  the  hospital  has 
obligated  capital,  any  increase  in  "old" 
capital  up  to  the  total  amount  of 
obHgated  capital  in  FY  1993  and  FY 
1994  is  assigned  to  obligated  capital. 
Any  remaining  obligated  capital  is 
assigned  to  FY  1995  up  to  the  amount 
of  the  modeled  increase  in  capital  for 
FY  1995.  Even  though  obligated  capital 
must  be  put  in  use  for  patient  care  by 
October  1, 1994,  the  use  of  the  obligated 
capital  may  have  started  late  in  FY  1994 
with  only  part  of  the  "first  year" 
depreciation  and  interest  realized  in  FY 
1994.  The  remainder  of  the  "first  year" 
depreciation  and  interest  would  be 
realized  in  FY  1995.  With  the  exception 
of  certain  hospitals  about  whom  we 
have  information  to  the  contrary,  we 
assume  that  hospitals  would  meet  the 
expiration  dates  provided  under  the 
obligated  capital  provision.  Hence,  no 
obligated  capital  is  assigned  to  years  FY 
1996  and  later.  Once  obligated  capital  is 
assigned,  it  is  included  with  the  "old" 
capital  and  is  capitalized  into  futiue 
years  as  part  of  "old"  capital.  The  on- 
line obligated  amounts  are  added  to  old 
capital  and  subtracted  from  the  newly 
acquired  capital  to  yield  residual  newly 
acquired  capital,  which  is  then  added  to 
new  capital.  The  residual  newly 
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acquired  capital  is  never  pennitted  to  be 
less  than  zeit>. 

Next,  we  domputed  the  average  total 
capital  cost  per  discharge  from  the 
capital  costs! that  were  generated  by  the 
model  and  compared  the  results  to  total 
capital  costsjper  discharge  that  we  had 
projected  independently  of  the  model. 
We  adjusted  the  newly  acquired  capital 
amounts  proportionately,  so  that  the 
total  capital  ^osts  per  discharge 
generated  by  the  model  match  the 
independenlily  projected  capital  costs 
per  discharge. 

Once  eacE  hospital's  capital-related 
costs  are  genierated,  the  model  projects 
capital  paynients.  We  use  the  actual 
payment  parameters  (for  example,  the 
case-mix  index  and  the  geographic 
adjustment  ractor)  that  are  applicable  to 
the  speciflc  ^ospital. 

To  project  capital  payments,  the 
model  first  assigns  the  applicable 
payment  methodology  (fully  prospective 
or  hold-hamlless)  to  die  hospital.  If 
available,  th^  model  uses  the  pa)mient 
methodology  indicated  in  the  PPS-IX 
cost  reports  cr  the  provider-specific  file. 
Otherwise,  the  model  determines  the 
methodology  by  comparing  the 
hospital's  FY  1992  hospital-specific  rate 
to  the  adjusted  Federal  rate  applicable 
to  the  hospital.  The  model  simulates 
Federal  rate  payments  using  the 
assigned  pajnnent  parameters  and 
hospital-specific  estimated  outlier 
payments.  Ttie  cJase-raix  index  for  a 
hospital  is  derived  from  the  FY  1995 
MedPAR  fild  using  the  FY  1997  DRG 
relative  weights  published  in  this  final 
rule.  The  caae-mix  index  is  increased 
each  year  afmr  FY  1995  based  on 
analysis  of  pest  experiences  in  case-mix 
increases.     I 

We  analyid  the  case-mix  increases 
for  the  recent  past  and  found  that  case- 
mix  increaseB  have  decelerated  to  about 
1.53  percentlin  FY  1992,  0.80  percent  in 
FY  1993,  an<^  0.75  percent  in  FY  1994. 
It  appears  that  the  case-mix  increase  for 
FY  1995  accelerated  to  around  1.6 
percent.  Early  indications  show  that  FY 
1996  case-mfx  is  increasing  at  FY  1995 
level,  that  isj  approximately  1.6  percent. 
Thus,  it  appiiars  that  the  deceleration  of 
case-mix  increases  in  FY  1993  and  FY 
1994  were  aiiamolous,  rather  than  the 
beginning  of  a  trend.  Therefore,  in  the 
model  we  ar )  using  the  recent 
experience  a  nd  have  used  a  case-mix 
increase  of  1.6  percent  in  FY  1995  and 
a  projected  dase-mix  increase  of  1.6 
percent  in  b|th  FY  1996  and  FY  1997. 
(Since  we  arfe  using  FY  1995  cases  for 
our  analysis]  the  FY  1995  increase  in 
case  mix  ha^  no  effect  on  projected 
capital  paynients.) 

Changes  ii  i  geographic  classification 
and  revision  s  to  the  hospital  wage  data 


used  to  establish  the  hospital  wage 
index  affect  the  geographic  adjustment 
factor.  Changes  in  the  DRG  classification 
system  and  the  relative  weights  affect 
the  case-mix  index. 

Section  1886(g)(1)(A)  of  the  Act 
requires  that,  for  discharges  occurring 
after  September  30, 1993,  the 
unadjusted  standard  Federal  rate  be 
reduced  by  7.4  percent.  Consequently, 
the  model  reduces  the  unadjusted 
standard  Federal  rate  by  7.4  percent 
effective  in  FY  1994.  Since  budget 
neutrality  expires  effective  with  FY 
1996,  this  adjustment  affects  the 
adjusted  Federal  rate  starting  in  FY 
1996. 

Section  412.308(c)(4)(ii)  requires  that 
the  estimated  aggregate  payments  for  the 
fiscal  year,  based  on  the  Federal  rate 
after  any  changes  resulting  from  DRG 
reclassifications  and  recalibration  and 
the  geographic  adjustment  factor,  equal 
the  estimated  aggregate  payments  based 
on  the  Federal  rate  that  would  have 
been  made  without  such  changes.  For 
FY  1996,  the  budget  neutrality 
adjustment  factor  was  1.0025.  To 
determine  the  factor  for  FY  1997,  we 
first  determined  the  portion  of  the 
Federal  rate  that  would  be  paid  for  each 
hospital  in  FY  1997  based  on  its 
applicable  payment  methodology.  Using 
our  model,  we  then  compared  estimated 
aggregate  Federal  rate  payments  based 
on  the  FY  1996  DRG  relative  weights 
and  the  FY  1996  geographic  adjustment 
factor  to  estimated  aggregate  Federal 
rate  payments  based  on  the  FY  1997 
relative  weights  and  the  FY  1997 
geographic  adjustment  factor.  In  making 
the  comparison,  we  held  the  FY  1997 
Federal  rate  portion  constant  and  set  the 
other  budget  neutrality  adjustment 
factor  and  the  exceptions  reduction 
factor  to  1.00.  We  determined  that  to 
achieve  budget  neutrality  for  the 
changes  in  the  geographic  adjustment 
factor  and  DRG  classifications  and 
relative  weights,  an  incremental  budget 
neutrality  adjustment  of  0.9987  for  FY 
1997  should  be  applied  to  the  previous 
cumulative  FY  1996  adjustment  of 
1.0025  (die  product  of  the  FY  1993 
incremental  adjustment  of  0.9980,  the 
FY  1994  incremental  adjustment  of 
1.0053,  the  FY  1995  incremental 
adjustment  of  0.9998,  and  the  FY  1996 
incremental  adjustment  of  0.9994), 
yielding  a  cumulative  adjustment  of 
1.0012  through  FY  1997. 

The  methodology  used  to  determine 
the  recalibration  and  geographic  (DRG/ 
GAF)  budget  neutrality  .adjustment 
factor  is  similar  to  that  used  in 
establishing  budget  neutrality 
adjustments  under  the  prospective 
payment  system  for  operating  costs.  One 
difference  is  that  under  the  operating 


prospective  payment  system,  the  budget 
neutrality  adjustments  for  the  effect  of 
geographic  reclassifications  are 
determined  separately  bom  the  effects 
of  other  changes  in  the  hospital  wage 
index  and  the  DRG  relative  weights. 
Under,the  capital  prospective  payment 
system,  there  is  a  single  DRG/GAF 
bud^  neutrality  adjustment  factor  for 
changes  in  the  geographic  adjustment 
factor  (including  geographic 
reclassification)  and  the  DRG  relative 
weights.  In  addition,  there  is  no 
adjustment  for  the  effects  that 
geographic  reclassification  has  on  the 
other  payment  parameters,  such  as  the 
payffrents  for  serving  low  income 
patients  or  the  large  urban  add-on. 

In  addition  to  computing  the  DRG/ 
GAF  budget  neutrality  adjustment 
factor,  we  used  the  model  to  simulate 
total  payments  under  the  prospective 
payment  system. 

Additional  payments  under  the 
exceptions  process  are  accounted  for 
through  a  reduction  in  the  Federal  and 
hospital-specific  rates.  Therefore,  we 
used  the  model  to  calculate  the 
exceptions  reduction  factor.  This 
exceptions  reduction  factor  ensures  that 
aggregate  payments  under  the  capital 
prospective  payment  system,  including 
exceptions  payments,  are  projected  to 
equal  the  aggregate  payments  that 
would  have  been  made  under  the 
capital  prospective  pajmient  system 
without  an  exceptions  process.  Since 
changes  in  the  level  of  the  payment 
rates  change  the  level  of  payments 
under  the  exceptions  process,  the 
exceptions  reduction  factor  must  be 
determined  through  iteration. 

In  the  August  30, 1991  final  rule  (56 
FR  43517),  we  indicated  that  we  would 
publish  each  year  the  estimated 
payment  factors  generated  by  the  model 
to  determine  payments  for  the  next  5 
years.  The  table  below  provides  the 
actual  factors  for  FY  1992,  FY  1993,  FY 
1994,  FY  1995,  FY  1996,  the  final  FY 
1997  factor,  and  the  estimated  factors 
that  would  be  applicable  through  FY 
2001.  We  caution  that,  except  with 
respect  to  FY  1992,  FY  1993,  FY  1994, 
FY  1995,  FY  1996  and  FY  1997,  these 
are  estimates  only,  and  are  subject  to 
revisions  resulting  from  continued 
methodological  refinements,  more 
recent  data,  and  any  payment  policy 
changes  that  may  occur.  In  this  regard, 
we  note  that  in  making  these  projections 
we  have  assumed  that  the  cumulative 
DRG/GAF  adjustment  factor  will  remain 
at  1.0012  for  FY  1997  and  later  because 
we  do  not  have  sufficient  information  to 
estimate  the  change  that  will  occur  in 
the  factor  for  years  after  FY  1997. 

The  projections  are  as  follows: 
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Fiscal  year 


1992 
1993 
1994 
1995 
1996 
1997 
1998 
1999 
2000 
2001 


Update  (ac- 
tor 


N/A 
6.07 
3.04 
3.44 
1.20 
0.70 
1.20 
1.20 
1.30 
1.30 


Exceptions 

reduction 

factor 


0.9813 
.9756 
.9485 
.9734 
.9849 
.9358 
.9121 
.9206 
9148 
•N/A 


Budget  neu- 
trality factor 


0.9602 

.9162 

.8947 

.8432 

N/A 

N/fTf 

N/A 

N/A 

N/A 

N/A 


Federal  rate 

(after 
outlier)  re- 
duction) 


415.59 

'  417.29 

*  378.34 

3  376.83 

'•461.96 

5  438.92 

432.94 

442.22 

445.15 

492.93 


1  Note:  Includes  the  DRG/GAF  ac^ustment  factor  of  0.9980  and  the  change  in  the  outlier  adjustment  from  0.9497  in  FY  1992  to  0.9496  in  FY 
1993. 

2  NOTE:  Includes  the  7.4  percent  reduction  in  the  unadjusted  standard  Federal  rate.  Also  includes  the  DRG/GAF  adjustment  factor  of  1iX)33 
and  the  change  in  the  outlier  adjustment  from  0.9496  in  FY  1993  to  0.9454  in  FY  1994. 

3N0TE:  Incfudes  the  DRG/GAF  adjustment  factor  of  1.0031  and  the  change  in  the  outlier  adjustment  from  0.9454  in  FY  1994  to  0 9414  in  FY 
1995. 

^NOte:  Includes  the  transfer  adjustment  of  .9972.  Also  includes  the  DRG/GAF  adjustment  factor  of  1.0025  and  the  change  in  the  outHer  ad- 
justment from  0.9414  in  FY  1995  to  0.9536  in  FY  1996. 

sfvJOTE:  Includes  the  DRG/GAF  adjustment  factor  of  1.0012  and  the  change  in  the  outlier  adjustment  from  0.9536  in  FY  1996  to  0.9481  in  FY 
1997.  Future  adjustments  are,  for  purposes  of  this  projection,  assumed  to  remsun  at  the  same  level. 

•NOTE:  We  are  unable  to  estimate  exceptions  payments  for  the  year  under  the  special  exceptions  provision  (§4 12.348(g)  of  the  regulations) 
because  the  regular  exceptions  provision  (§4 12.348(e))  expires. 


Appendix  C:  Rebased  Market  Basket 
Data  Sources 

L  Data  Sources  Used  to  Determine  the 
Market  Basket  Relative  Weights  and 
Choice  of  Price  Proxy  Variables  for  the 
Operating  Hospital  Input  Price  Indexes 

As  discussed  in  section  IV  of  the 
preamble  to  this  final  rule,  we  are 
rebasing  and  revising  the  hospital 
market  baskets.  This  appendix  describes 
the  technical  features  of  the  19g2-based 
indexes  that  we  are  implementing  in 
this  rule.  For  both  the  prospective 
payment  and  excluded  hospital  market 
baskets,  the  differences  between  the 
1992-based  market  basket  and  the 
previous  1987-based  market  basket  are 
noted.  In  the  September  4, 1990  final 
rule  (55  FR  36170),  we  discussed  in 
detail  the  1987-based  hospital  market 
baskets. 

We  present  this  description  of  the 
hospital  operating  market  baskets  in 
three  steps: 

•  A  synopsis  of  the  structural 
differences  between  the  1987-based 
market  baskets  and  the  proposed  1992- 
based  market  baskets. 

•  A  description  of  the  methodology 
used  to  develop  the  cost  category 
weights  in  the  1992-based  market 
baskets,  making  note  of  the  differences 
from  the  methodology  used  to  develop 
the  1987-based  market  baskets. 

•  A  description  of  the  data  sources 
used  to  measure  price  change  for  each 
component  of  the  ig92-based  market 
baskets,  making  note  of  the  differences 
from  the  price  proxies  used  in  the  1987- 
based  hospital  market  baskets. 


A.  Synopsis  of  Structural  Changes 
Adopted  in  the  Rebased  1992  Operating 
Hospital  Market  Baskets. 

Three  major  structural  differences 
exist  between  the  1987-based  and  the 
1992-based  operating  hospital  market 
baskets. 

•  The  1992-based  hospital  market 
baskets  are  based  on  more  recent 
hospital  expenditure  data.  The  1987- 
based  market  baskets  contained  skeletal 
cost  shares  that  were  derived  from  the 
1987  cost  data  from  the  1988  Aimual 
Survey  of  the  American  Hospital 
Association  (AHA).  The  1992-based 
market  baskets  use  data  frx>m  the 
hospital  cost  reports  for  cost  reporting 
periods  beginning  on  or  after  October  1, 
1991  and  before  October  1, 1992. 

•  Some  cost  categories  have  been 
combined,  namely  Fuel,  Oil,  Ck>al,  and 
Other  Fuel  with  Motor  Gasoline,  and 
Blood  Services  writh  Chemicals.  These 
category  mergers  reflect  the  Bureau  of 
Economic  Analysis  (BEA) 
reclassification  decisions  in  the  1987 
update  of  the  BEA  Input-Output  Tables. 

•  In  the  1992-based  market  basket, 
the  sample  of  excluded  hospitals  is 
restricted  to  more  closely  reflect  the 
average  Medicare  length  of  stay  in 
excluded  hospitals.  We  have  used  cost 
report  data  for  excluded  hospitals  from 
only  those  hospitals  in  which  the 
average  length  of  stay  of  Medicare 
patients  in  the  hospital  is  within  15 
percent  of  the  average  length  of  stay  of 
all  patients  in  the  hospital  to  more 
accurately  reflect  the  structure  of  costs 
for  Medicare  cases.  This  is  a  change 
from  the  FY  1987-based  market  basket, 
for  which  data  from  all  excluded 
hospitals  were  used. 


B.  Methodology  for  Developing  the  Cost 
Category  Weights. 

Cost  category  weights  for  the  1992- 
based  market  baskets  were  developed  in 
foiu-  stages.  First,  base  weights  for  three 
(Wages  and  Salaries,  Employee  Benefits, 
Pharmaceuticals)  of  the  six  main 
categories  were  derived  from  the  1992 
Medicare  cost  reports  for  operating 
costs.  Second,  the  weight  for 
Nonmedical  Professional  Fees  was 
developed  by  subtracting  Medical 
Professional  Fees  reported  in  the 
Hospital  Cost  Report  Information 
System  (HCRIS)  file  from  AHA  AAnual 
Survey  Total  Professional  Fees  to  obtain 
Nonmedical  Professional  Fees,  and  the 
weight  for  Professional  Liability 
Insiu'ance  was  developed  using  1989 
HCRIS  data  trended  forward  to  1992, 
using  the  relative  importance  values  in 
the  previous  market  baskets.  Third,  the 
sum  of  Wages  and  Salaries,  Employee 
Benefits,  Pharmaceuticals,  Nonmedical 
Professional  Fees,  and  Professional 
Liability  Insurance  was  subtracted  from 
total  expenses  to  obtain  All  Other 
Expenses.  Finally,  the  weight  for  All 
Other  Expenses  was  divided  into 
subcategories  using  cost  shares  from  the 
1987  Input-Output  Table  for  the 
hospital  industry,  produced  by  the  U.S. 
Department  of  Commerce,  Bureau  of 
Economic  Analysis,  aged  to  1992  using 
price  changes.  As  of  this  writing  the 
Department  of  Commerce  has  not 
released  final  1992  cost  data.  Therefore 
we  plan  to  incorporate  these  data  into 
the  FY  1998  proposed  rule. 

Below,  we  describe  the  source  of  the 
six  main  category  weights  and  their 
subcategories  in  the  1992-based  market 
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baskets.  We  tnake  note  of  the  differences 
between  the  jmethodologies  used  to 
develop  the  i987-based  and  the  1992- 
based  market  baskets. 

1.  Wages  and  Salaries 

The  cost  weight  for  the  Wages  and 
Salaries  category  was  derived  using  the 
1992  Medicare  cost  reports.  Contract 
Labor,  which  is  also  derived  from  the 
1992  Medicare  cost  reports,  is  split 
.between  the  Wages  and  Salaries  and 
Employee  Benefits  cost  categories,  using 
the  relationship  for  employed  workers. 
Examples  of  Contract  Labor  are 
registered  niirses  and  workers  in 
hospital  food  service  or  security  who  are 
employed  and  paid  by  firms  that 
contract  for  <heir  work  with  the 
hospital.  Th#  Wages  and  Salaries  cost 
category  wa^  disaggregated  into  nine 
occupational  subcategories  (professional 
and  technical,  managers  and 
administration,  sales,  clerical,  craft  and 
kindred,  op^tives  excluding  transport, 
transport  equipment  operatives, 
nonfarm  laborers  and  service  workers) 
to  reflect  the;  mix  of  occupational  inputs 
used  by  hospitals.  The  Contract  Labor 
wages  and  salaries  component  was 
allocated  proportionally  to  Professional- 
Technical  and  Service  occupations.  The 
1987-based  heights  were  developed 
from  the  1987  Current  Population 
Survey,  while  the  1992-based  weights 
were  developed  from  the  1992  Current 
Population  S  urvey. 

2.  Employee  Benefits 

The  cost  weight  for  the  employee 
benefits  category  was  derived  from  the 
1992  cost  reports.  Like  wages  and 
salaries,  the  employee  benefit  weight  in 
each  1992-based  market  basket  is  a 
composite  ot  nine  labor  subcategories. 
The  employae  benefits  categories  in  the 
1987-based  market  baskets  were 
developed  fnom  the  1987  AHA  Annual 
Survey  and  ysed  the  1987  Current 
Population  Survey.  In  1987  Contract 
Labor's  implied  fringe  benefits  were 
allocated  proportionally  to  Professional 
and  Techni™!  occupations,  while  in 
1992  they  were  allocated  to 
ProfessionalJTechnical  and  Service 
occupations] 

3.  Norunedioal  Professional  Fees 

The  cost  weight  for  the  nonmedical 
professional! fees  category  was  derived 
from  the  19^2  Medicare  Cost  Reports 
and  AHA  Annual  Survey  data.  Total 
professional' fees  were  split  into  the 
subcategorieis  medical  and  other 
(nonmedical)  fees  using  AHA  Total 
Professionalfpees  minus  HCRIS  Medical 
Professional!  Fees  to  equal  Nonmedical 
Professional! Fees.  The  1987-based 
nonmedical  jprofessional  fees  cost 


category  was  derived  from  the  1987. 
AHA  Annual  Survey  and  American 
Medical  Association  (AMA)  data.  It  was 
split  into  the  subcategories  medical  and 
other  fees  using  data  derived  from  the 
American  Medical  Association.  The 
medical  professional  fees  category  is 
excluded  from  the  hospital  market 
basket  since  it  is  paid  under  Medicare 
Parte. 

4.  Professional  Liability  Insurance 

The  1987-based  market  baskets  have 
weights  for  professional  liability 
insurance  that  were  derived  from  the 
June  30  and  December  31, 1987  HAS/ 
Monitrend  surveys.  The  cost  weight  for 
the  1992-based  professional  liability 
insurance  category  was  derived  fttjm 
1989  HCRIS  cost  shares  trended  to  1992 
using  the  change  in  the  relative 
importance  factor  for  professional 
liability  insurance  (malpractice)  from 
the  previous  1987-based  prospective 
payment  hospital  and  excluded  hospital 
market  baskets. 

5.  Utilities 

For  the  1987-based  market  baskets, 
the  cost  weight  for  utilities  was  derived 
by  extrapolating  the  1985  AHA  Annual 
Siirvey  utilities  cost  weight  forward  to 
1987  using  the  rate  of  growth  in  the 
HAS/Moni trend  cost  weight  for  utilities 
between  1985  and  1987.  The  1987 
Utility  subcategory  weights  were  aged 
from  their  1982-based  index  subcategory 
weights  using  price  changes  from  1982 
to  1987.  The  1992-based  market  basket 
cost  weights  for  the  subcategories  (fuel, 
oil  and  gasoline;  electricity;  natural  gas; 
and  water  and  sewage)  were  derived 
from  the  Bureau  of  Economic  Analysis' 
1987  Input-Output  table  for  the  hospital 
industry,  aged  forward  to  1992  by  price 
changes  and  summed  to  a  weight  for 
utilities. 

6.  All  Other  Goods  and  Services 

The  all  other  goods  and  services 
category  has  more  subcategories  than 
any  other  market  basket  category.  Goods 
foimd  in  this  category  include:  direct 
service  food,  contract  service  food, 
pharmaceuticals,  chemicals,  medical 
instruments,  photo  supplies,  rubber  and 
plastics,  paper  products,  apparel, 
machinery  and  equipment  and 
miscellaneous  products.  Services  found 
in  this  category  include:  business 
services,  computer  services, 
transportation  and  shipping,  telephone, 
postage,  other  labor-intensive  services, 
and  other  nonlabor-intensive  services. 
The  share  for  pharmaceuticals  was 
derived  from  the  1992  Medicare  cost 
reports.  Relative  shares  for  the  other 
subcategories  were  derived  from  the 
1987  Bureau  of  Economic  Analysis' 


Input-Output  table  for  the  hospital 
industry  and  were  aged  forward  to  1992 
using  price  changes. 

C.  Price  Proxies  Used  To  Measure  Cost 
Category  Growth 

1.  Wages  and  Salaries 

For  measuring  price  growth  in  the 
1992-based  market  basket,  10  price 
proxies  are  applied  to  the  9 
occupational  subcategories  within  the 
wages  and  salaries  component.  As  in  the 
1987-based  market  basket,  the 
professional  and  technical  subcategory 
was  split  in  half.  An  Employee  Cost 
Index  (ECI)  for  hourly  wages  paid  to 
civilian  hospital  workers  was  applied  to 
one  half.  An  EQ  of  hourly  wages  and 
salaries  paid  to  professional  and 
technical  workers  in  private  industry 
was  applied  to  the  other  half  of  the 
professional  and  technical  component. 
The  other  eight  occupations 
subcategories  of  the  wages  and  salaries 
component  were  proxied  using  ECIs  for 
wages  and  salaries  for  private  industry 
workers  in  their  respective  occupational 
categories. 

2.  Employee  Benefits 

The  1992-based  hospital  market 
baskets  use  occupation-specific  ECIs  for 
employee  benefits.  The  distribution  of 
weights  and  price  proxies  is  the  same  as 
for  wages  and  salaries  discussed  above, 
but  occupation-specific  employee 
benefit  ECIs  replace  occupation-specific 
wages  and  salaries  ECIs.  The 
components  are  summed  into  a 
composite  index,  just  as  was  done  for 
the  1987-based  market  basket. 

3.  Nonmedical  Professional  Fees 

The  ECI  for  compensation  for 
professional  and  technical  workers  in 
private  industry  is  applied  to  this 
category.  This  is  a  revision  from  the 
1987-based  market  basket  in  which  the 
EQ  for  wages  and  salaries  for 
professional  and  technical  workers  in 
private  industry  was  used. 

4.  Fuel,  Oil,  and  Gasoline 

The  percentage  change  in  the  price  of 
refined  petroleum  products  as  measured 
by  the  Producer  Price  Index  (PPI) 
(ConMnodity  Code  #057)  was  applied  to 
this  component.  This  is  a  revision  from 
the  1987-based  indexes  in  which  the 
PPIs  for  Light  Fuel  Oil  (Commodity 
-Code  #0573)  and  Gasoline  (Commodity 
Code  #0571)  were  used. 

5.  Electricity 

The  percentage  change  in  the  price  of 
commercial  electric  power  as  measured 
by  the  PPI  (Commodity  Code  #0542)  was 
applied  to  this  component.  This  is  a 
revision  from  the  1987-based  indexes  in 
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which  the  PPI  for  industrial  power 
(Cpimnodity  Code  #0543)  was  used. 

6.  Natural  Gas 

The  percentage  change  in  the  price  of 
gas  fiiels  as  measured  by  the  PPI 
(Commodity  Code  #0552)  was  applied  to 
this  component.  This  is  a  revision  from 
the  1987-based  indexes  in  which  the  PPI 
for  Natural  Gas  (Commodity  Code 
#0531)  was  used. 

7.  Water  and  Sewerage 

The  percentage  change  in  the  price  of 
water  and  sewerage  maintenance  as 
measured  by  the  Consimier  Price  Index 
(CPI)  for  all  urban  consumers  was 
applied  to  this  component.  The  same 
price  measure  was  used  in  the  1987- 
based  market  baskets. 

8.  Professional  Liability  Insurance 

The  percentage  change  in  the  hospital 
professional  liability  insurance  price  as 
estimated  by  hospital  industry 
professional  liability  insurance 
premium  increase  was  applied  to  this 
component.  The  same  price  measure 
was  used  in  the  1987-based  market 
baskets. 

9.  Pharmaceuticals 

The  percentage  change  in  the  price  of 
ethical  preparations  as  measured  by  the 
PPI  (Commodity  Code  #0635)  was 
applied  to  this  variable.  The  same  price 
measure  was  used  in  the  1987-based 
market  baskets. 

10.  Food,  Direct  Purchases 

The  percentage  change  in  the  price  of 
processed  foods  and  feeds  as  measured 
by  the  PPI  (Commodity  Code  #02)  was 
applied  to  this  component.  The  same 
price  measure  was  used  in  the  1987- 
based  market  baskets. 

11.  Food,  Contract  Services 

The  percentage  change  in  the  price  of 
food  piu-chased  away  from  home  as 
measured  by  the  CPI  for  all  urban 
consumers  was  applied  to  this 
component.  The  same  price  measure 
was  used  in  the  1987-biased  market 
baskets. 

12.  Chemicals 

The  percentage  change  in  the  price  of 
industrial  chemical  products  as 
measured  by  the  PPI  (Commodity  Code 
#061)  was  applied  to  this  component. 
The  same  price  measure  was  used  in  the 
1987-based  market  baskets. 

13.  Surgical  and  Medical  Equipment 

The  percentage  change  in  the  price  of 
medical  and  surgical  instruments  as 
measured  by  the  PPI  (Commodity  Code 
#1562)  was  applied  to  this  component. 


The  same  price  measure  was  used  in  the 
1987-based  market  baskets. 

14.  Photographic  Supplies 

The  percentage  change  in  the  price  of 
photographic  supplies  as  measured  by 
the  PPI  (Commodity  Code  #1542)  was 
applied  to  this  component.  The  same 
price  measure  was  used  in  the  1987- 
based  market  baskets. 

15.  Rubber  and  Plastics 

The  percentage  change  in  the  price  of 
rubber  and  plastic  products  as  measured 
by  the  PPI  (Commodity  Code  #07)  was 
applied  to  this  component.  The  same 
price  measure  was  used  in  the  1987- 
based  market  baskets. 

16.  Paper  Products 

The  percentage  change  in  the  price  of 
converted  paper  and  paperboard 
products  as  measured  by  the  PPI 
(Conunodity  Code  #0915)  was  used. 
This  is  a  revision  from  the  1987-based 
indexes  in  which  a  weighted  average  of 
the  percentage  change  in  the  price  of 
converted  paper  and  paperboard 
products  and  the  percentage  change  in 
the  price  of  paper  excluding  newsprint 
and  packaging  pap>er  (Commodity  Code 
#091301)  was  used. 

17.  Apparel 

The  percentage  change  in  the  price  of 
apparel  as  measured  by  the  PPI 
(Commodity  Code  #381)  was  applied  to 
this  component.  This  is  a  revision  from 
the  1987-based  indexes  in  which  the  PPI 
for  textile  house  furnishings 
(Commodity  Code  #0382)  was  used. 

18.  Minor  Machinery  and  Equipment 

The  percentage  change  in  the  price  of 
machinery  and  equipment  as  measured 
by  the  PPI  (Commodity  Code  #11)  was 
applied  to  this  component.  The  same 
price  measure  was  used  in  the  1987- 
based  market  baskets. 

19.  Miscellaneous  Products 

The  percentage  change  in  the  price  of 
all  finished  goods  as  measured  by  the 
PPI  was  applied  to  this  component.  The 
same  price  measure  was  used  in  the 
1987-based  market  baskets. 

20.  Business  Services 

The  ECI  for  compensation  for  workers 
in  the  business  services  industry  was 
applied  to  this  component.  This  is  a 
revision  from  the  1987-based  indexes  in 
which  the  percentage  change  in  the 
AHE  for  wages  and  salaries  for 
production  and  nonsupervisory  workers 
in  the  business  services  industiy  as 
measured  by  the  Bureau  of  Labor 
Statistics  (SIC  Code  73)  was  used. 


21.  Computer  and  Data  Processing 
Services 

The  percentage  change  in  the  AHE  of 
production  and  nonsupervisory  workers 
engaged  in  firms  furnishing  computer 
data  processing  services  (SIC  Code  737) 
was  applied  to  this  component.  The 
same  price  measure  was  used  in  the 
1987-based  market  baskets. 

22.  Transportation  and  Shipping 

The  percentage  change  in  the 
transportation  component  of  the  CPI  for 
all  uiWi  consumers  was  applied  to  this 
component.  The  same  price  measure 
was  used  in  the  1987-based  market 
baskets. 

23.  Telephone 

The  percentage  change  in  the  price  of 
telephone  services  as  measured  by  the 
CPI  for  all  lu'ban  consumers  was  applied 
to  this  component.  The  same  price 
measiue  was  used  in  the  1987-based 
market  baskets. 

24.  Postage 

The  percentage  change  in  the  price  of 
postage  as  measured  by  the  CPI  for  all 
urban  consumers  was  applied  to  this 
component.  The  same  price  measure 
was  used  in  the  1987-based  market 
baskets. 

25.  All  Other  Services,  Labor  Intensive 

The  percentage  change  in  the  EQ  for 
compensation  paid  to  service  workers 
employed  in  private  industry  was 
applied  to  this  component.  This  is  a 
revision  from  the  1987-based  indexes  in 
which  the  EQ  for  wages  and  salaries 
paid  to  service  workers  employed  in 
private  industry  was  used. 

26.  All  Other  Services,  Nonlabor 
Intensive 

The  percentage  change  in  the  all- 
items  component  of  the  CPI  for  all  urban 
consumers  was  applied  to  this 
component.  The  same  price  measure 
was  used  in  the  1987-biased  market 
baskets. 

For  further  discussion  of  the  rationale 
for  choosing  specific  price  proxies,  we 
refer  the  reader  to  the  September  3, 1986 
final  rule  (51  FR  31582). 

n.  Data  Sources  Used  to  Determine  the 
Cost  Category  Weights  and  Vintage 
Weights,  and  Choices  of  Price  Proxy 
Variables  for  the  Hospital  Capital  Input 
Price  Index 

In  the  preamble  to  this  final  rule,  we- 
discuss  the  rebasing  of  the  capital  input 
price  index  (QPI).  This  appendix 
describes  certain  technical  features  of 
the  1992-based  index,  as  well  as 
differences  between  the  1992-based  CIPI 
and  the  1987-based  QPI.  We  discussed 
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the  1987-based  CIPI  in  the  September  1, 
1995  final  Tule  (60  FR  45817.) 

This  discussion  has  the  following 
three  part4: 

•  A  synopsis  of  the  differences 
between  ti)e  1987-based  CIPI  and  the 
1992-base4  CIPI. 

•  A  description  of  the  methodology 
used  to  develop  the  cost  category 
weights  and  vintage  weights  in  the 
1992-base^  CIPI,  making  note  of  the 
difference!  from  the  methodology  used 
to  develop  the  1987-based  CIPI. 

•  A  des^ption  of  the  data  sources 
used  to  measure  price  change  for  each 
component  of  the  19g2-based  CIPI, 
making  note  of  the  differences  from  the 
price  proxies  used  in  the  1987-based 

api. 

A.  Synops,  s  of  Changes  Adopted  in  the 
Rebased  1992  CIPI 

We  mad0  no  structural  changes  in  the 
1992-base^  CIPI.  The  only  ma)or  change 
is  the  use  ^f  more  recent  hospital  capital 
expenditure  data.  The  1987-based  CIPI 
contained  cost  category  weights  that 
were  derived  from  1987  Medicare  cost 
report  dat^  and  the  1987  Annual  Survey 
of  the  AHA.  The  1992-based  CIPI  uses 
data  from  the  hospital  Medicare  cost 
reports  for  cost  periods  beginning 
between  Ottober  1, 1991  and  September 
30, 1992.  Ihe  1992-based  CIPI  also  uses 
data  from  <he  1992  Annual  Survey  of 
the  AHA.  I 

The  198^-based  CIPI  contained 
vintage  weights  that  were  derived  from 
1987  Medicare  cost  report  data,  the 
1963-1987  Panel  Survey  of  the  AHA, 
and  the  1980-1989  Securities  Data 
Corporation  data  on  hospital  bonds.  The 
1992-base(l  CIPI  uses  data  from  the  1992 
Medicare  cost  reports,  the  1963-1992 
Panel  Sunijey  of  the  AHA,  and  1980- 
1992  Securities  Data  Corporation  data 
on  hospital  bonds. 

B.  Methodology  for  Developing  Cost 
Category  Weights  and  Vintage  Weights 
for  the  'l992-based  CIPI 

There  are  five  cost  categories  in  the 
CIPI:  Building  and  fixed  equipment 
depreciation,  movable  equipment 
depreciation,  capital-related  interest 
expense  frpm  government/nonprofit 
debt  instn^ents,  capital-related  interest 
expense  fr()m  for-profit  debt 
instrumen|s,  and  other  capital-related 
expenses,  $uch  as  taxes  and  insurance. 
The  methodology  for  developing  each  of 
these  cost  category  weights  is  described 
t)elow:       j 

1.  Build jng  and  Fixed  Equipment 
Depreciation 

The  199Z-based  cost  weight  for 
building  and  fixed  equipment 
depreciation  was  derived  using  the  1992 
Medicare  <  ost  reports.  The  proportion  of 


lease  expenses  attributable  to  building 
and  fixed  equipment  was  included  in 
the  cost  weight  based  on  the  proportion 
of  overall  capital  expenses  allocated  to 
building  and  fixed  equipment 
depreciation.  The  1987-based  weight 
was  developed  from  the  1987  Medicare 
cost  reports  and  the  1987  AHA  Annual 
Survey. 

2.  Movable  Equipment  Depreciation 

The  1992-ba8ed  cost  weight  for 
movable  equipment  depreciation  was 
derived  using  the  1992  Medicare  Cost 
Reports.  The  proportion  of  lease 
expenses  attributable  to  movable 
equipment  was  included  in  the  cost 
wei^t  based  on  the  proportion  of 
overall  capital  expenses  allocated  to 
movable  equipment  depreciation.  The 
1987-based  weight  was  developed  bora 
the  1987  Medicare  cost  reports  and  the 
1987  AHA  Annual  Survey. 

3.  Government/Nonprofit  Interest 

The  1992-ba8ed  cost  weight  for 
government/nonprofit  interest  was 
derived  using  the  1992  AHA  Annual 
Siuvey  data.  The  government/nonprofit 
interest  is  85  percent  of  total  interest, 
reflecting  the  relative  debts  of  the 
government/nonprofit  hospital  sector 
and  the  for-profit  hospital  sector.  The 
proportion  of  lease  expenses  attributable 
to  government/nonprofit  interest  was 
included  in  the  cost  weight  based  on  the 
proportion  of  overall  capital  expenses 
allocated  to  government/non-profit 
interest  expense.  The  1987-based  weight 
was  developed  from  the  1987  AHA 
Annual  Survey. 

4.  For-Profit  Interest 

The  1992-based  cost  weight  of  for- 
profit  interest  was  derived  using  the 
1992  AHA  Annual  Survey  data.  The  for- 
profit  interest  is  15  percent  of  total 
interest,  reflecting  the  relative  debts  of 
the  government/nonprofit  hospital 
sector  and  the  for-profit  hospital  sector. 
The  proportion  of  lease  expenses 
attributable  to  for-profit  interest  was 
included  in  the  cost  weight  based  on  the 
proportion  of  overall  capital  expenses 
allocated  to  for-profit  interest  expense. 
The  1987-based  weight  was  developed 
from  the  1987  AHA  Annual  Survey. 

5.  Other  Capital-Related  Expenses 

The  1992-based  cost  weight  for  other 
capital-related  expenses  was  derived 
using  1992  Medicare  cost  reports.  The 
proportion  of  lease  expenses  attributable 
to  other  capital-related  expenses  was 
included  in  the  cost  weight  based  on  the 
proportion  of  overall  capital  expenses 
allocated  to  other  capital-related 
expenses.  The  1987-based  weight  was 
developed  from  the  1987  Medicare  cost 


reports  and  the  1987  Capital 
Expenditure  Survey. 

6.  There  are  three  sets  of  vintage  weights 
in  the  CIPI 

Building  and  fixed  equipment 
depreciation,  movable  equipment 
depreciation,  and  interest  expense.  The 
methodology  for  developing  each  of 
these  vintage  weights  is  described 
below. 

a.  Building  and  Fixed  Equipment:  The 
1992-based  building  and  fijced 
equipment  vintage  weights  were  derived 
from  the  1992  Medicare  cost  reports  and 
the  1963-1992  AHA  Panel  Survey.  The 
1987-based  weights  were  developed 
fit>m  the  1987  Medicare  cost  reports  and 
the  1963-1987  AHA  Panel  Survey. 

b.  Movable  Equipment:  The  1992- 
based  movable  equipment  vintage 
weights  were  derived  bora  the  1992 
Medicare  cost  reports  and  the  1963— 
1992  AHA  Panel  Survey.  The  1987- 
based  weights  were  developed  from  the 
1987  Medicare  cost  reports  and  the 
1963-1987  AHA  Panel  Survey. 

c.  Capital-Related  Interest:  The  1992- 
based  movable  equipment  vintage 
weights  were  derived  from  the  1980- 
1992  Securities  Data  Corporation  data 
on  hospital  bonds  and  the  1963-1992 
AHA  Panel  Survey.  The  1987-based 
weights  were  developed  from  the  1980- 
1989  Securities  Data  Corporation  data 
on  hospital  bonds  and  the  1963-1987 
AHA  Panel  Survey. 

C.  Price  Proxies  Used  to  Measure  Cost 
Category  Growth  in  the  CIPI 

1.  Building  and  Fixed  Equipment 
Depreciation 

The  percentage  change  in  the  vintage- 
weighted  price  of  building  and  fixed 
equipment  depreciation  as  measured  by 
the  Boeckh  institutional  construction 
index  was  applied  to  this  category  in  the 
1992-based  QPI.  The  same  price  proxy 
was  used  in  the  1987-based  QPI. 

2.  Movable  Equipment  E)epreciation 

The  percentage  change  in  the  vintage- 
weighted  price  of  movable  equipment 
depreciation  as  measured  by  the 
Producer  Price  Index  (PPI)  for 
machinery  and  equipment  was  applied 
to  this  category  in  the  1992-based  CIPI. 
The  same  price  proxy  was  used  in  the 
1987-based  CIPL 

3.  Government/Nonprofit  Interest 
Expense 

The  percentage  change  in  the  vintage- 
weighted  price  of  government/nonprofit 
interest  expense  as  measured  by  the 
Average  yield  on  Domestic  Municipal 
Bonds  fix>m  the  Bond  Buyer  index  of  20 
bonds  was  applied  to  this  category  in 
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the  1992-based  OPI.  The  same  price 
proxy  was  used  in  the  1987-based  QPI. 

4.  For-Profit  Interest  Expense 

The  percentage  change  in  the  vintage- 
weighted  price  of  for-profit  interest 
expense  as  measured  by  the  Average 
yield  on  Moody's  Aaa  Bonds  was 
applied  to  this  category  in  the  1992- 
based  CIPI.  The  same  price  proxy  was 
used  in  the  1987-based  OPI. 

5.  Other  Capital-Related  Expenses 

The  percentage  change  in  the  price  of 
other  capital-related  expenses  as 
measured  by  the  CPl  for  all  urban 
consumers  for  residential  rent  was 
appUed  to  this  category  in  the  1992- 
based  OPI.  The  same  price  proxy  was 
used  in  the  1987-based  CIPI. 

We  provided  more  detailed 
discussion  of  the  rationale  for  the  choice 
of  these  price  proxies  in  the  June  2, 
1995  proposed  rule  (60  FR  29227)  and 
in  the  September  1, 1995  final  rule  (60 
FR  45815). 

Appendix  D:  Recommendation  of 
Update  Factors  for  Operating  Cost 
Rates  of  Pa3nnent  for  Inpatient  Hospital 
Services 

I.  Background 

Several  provisions  of  the  Social 
Seomty  Act  (the  Act)  address  the 
setting  of  update  factors  for  inpatient 
services  furnished  in  FY  1997  by 
hospitals  subject  to  the  prospective 
payment  system  and  those  excluded 
from  the  prospective  payment  system. 
Section  1886(b)(3)(B)(i)(Xn)  of  the  Act 
sets  the  FY  1997  percentage  increase  in 
the  operating  cost  standardized  amounts 
equal  to  the  rate  of  increase  in  the 
hospital  market  basket  minus  0.5 
percentage  points  for  prospective 
payment  hospitals  in  all  areas.  Section 
1886(b)(3)(B)(iv)  of  the  Act  sets  the  FY 
1997  percentage  increase  in  the 
hospital-specific  rates  applicable  to  sole 
commimity  hospitals  equal  to  the  rate 
set  forth  in  section  1886(b)(3)(B)(i)  of 
the  Act,  that  is,  the  same  update  factor 
as  all  other  hospitals  subject  to  the 
prospective  payment  system,  or  the  rate 
of  increase  in  the  market  basket  minus 
0.5  percentage  points.  Section 
1886(b)(3)(B)(ii)  of  the  Act  sets  'iie  FY 
1997  percentage  increase  in  the  rate  of 
increase  limits  for  hospitals  excluded 
from  the  prospective  payment  system 
equal  to  the  rate  of  increase  in  the 
excluded  hospital  market  basket  minus 
the  applicable  reduction  or,  in  the  case 
of  a  hospital  in  a  fiscal  year  for  which 
the  hospital's  update  adjustment 
percentage  is  at  least  10  percent,  the 
excluded  hospital  market  basket 
percentage  increase.  Under  section 


1886(b)(3)(B)(v)  of  the  Act,  a  hospital's 
update  adjustment  percentage  increase 
for  FY  1997  is  the  percentage  increase 
by  which  the  hospital's  allowable 
operating  costs  of  inpatient  hospital 
services  recognized  under  this  title  for 
the  cost  reporting  period  beginning  in 
FY  1990  exceed  the  hospital's  target 
amount  for  such  cost  reporting  period, 
increased  for  each  fiscal  year  (beginning 
with  FY  1994)  by  the  sum  of  any  of  the 
hospital's  applicable  reductions  for 
previous  years.  The  applicable 
reduction  with  respect  to  a  hospital  for 
FY  1997  is  the  lesser  of  1  percentage 
point  or  the  percentage  point  difference 
between  10  percent  and  the  hospital's 
update  adjustment  percentage  for  FY 
1997. 

In  accordance  with  section 
1886(d)(3)(A)  of  the  Act,  we  are 
updating  the  standardized  amounts,  the 
hospital-specific  rates,  and  the  rate-of- 
increase  limits  for  hospitals  excluded 
for  the  prospective  payment  system  as 
provided  in  section  1886(b)(3)(B)  of  the 
Act.  Based  on  the  second  quarter  1996 
forecast  of  the  FY  1997  rebiased  market 
basket  increase  of  2.5  percent  for 
hospitals  subject  to  the  prospective 
payment  system,  the  updates  in  the 
standardized  amoimts  are  2.0  percent 
for  hospitals  in  both  large  iui)an  and 
other  areas.  The  update  in  the  hospital- 
specific  rate  applicable  to  sole 
community  hospitals  is  2.0  percent  (that 
is,  the  market  basket  rate  of  increase  of 
2.5  percent  minus  0.5  percentage 
points).  The  update  for  hospitals 
excluded  from  the  prospective  payment 
system  is  based  on  the  percentage 
increase  in  the  excluded  hospital  market 
basket  (currently  estimated  at  2.5 
percent)  minus  the  applicable  reduction 
factor.  The  applicable  reduction  factor  is 
the  lesser  of  1  percentage  point  or  the 
percentage  point  difference  between  10 
percent  and  the  hospital's  update 
adjustment  percentage.  Therefore,  for 
excluded  hospitals,  the  hospital-specific 
update  can  vary  between  1.5  and  2.5 
percent. 

Sections  1886(e)(2)(A)  and  (3)(A>of 
the  Act  require  that  the  Prospective 
Payment  Assessment  Commission 
(ProPAC)  recommend  to  the  Congress  by 
March  1  of  each  year  an  update  factor 
that  takes  into  account  changes  in  the 
market  basket  rate  of  increase  index, 
hospital  productivity,  technological  and 
scientific  advances,  the  quality  of  health 
care  provided  in  hospitals,  and  long- 
term  cost  effectiveness  in  the  provision 
of  inpatient  hospital  services. 

Section  1886(e)(4)  of  the  Act  requires 
that  the  Secretary,  taking  into 
consideration  the  recommendations  of 
ProPAC,  recommend  update  factors  for 
each  fiscal  year  that  take  into  account 


the  amounts  necessary  for  the  efficient 
and  effective  delivery  of  medically 
appropriate  and  necessary  care  of  high 
quality.  Under  section  1886(e)(5)  of  Uie 
Act,  we  published  the  FY  1996  update 
factors  recommended  under  section 
1886(e)(4)  of  the  Act  as  Appendix  E  of 
the  May  31, 1996  final  rule  (61  FR 
27591). 

n.  Secretary's  Final  Recommendation 
for  Updating  the  Prospective  Payment 
System  Standardized  Amounts 

We  did  not  receive  any  public 
comments  concerning  our  proposed 
recommendation.  Therefore,  oiu*  final 
recommendation  will  be  the  same  as  our 
proposed  recommendation.  That  is,  we 
are  recommending  that  the  standardized 
amounts  be  increased  by  an  amount 
equal  to  the  market  basket  rate  of 
increase  minus  1.5  percentage  points  for 
hospitals  located  in  large  urban  and 
other  areas.  We  are  also  recommending 
an  update  of  the  market  basket  rate  of 
increase  minus  1.5  percentage  points  to 
the  hospital-specific  rate  for  sole 
community  hospitals.  These  figures  are 
consistent  with  the  President's  budget 
recommendation. 

In  recommending  these  increases,  we 
have  followed  section  1886(e)(4)  of  the 
Act,  which  requires  that  we  take  into 
account  the  amounts  necessary  for  the 
efficient  and  effective  delivery  of 
medically  appropriate  and  necessary 
care  of  high  quality.  In  addition,  as 
required  by  section  1886(e)(4)  of  the 
Act,  we  have  taken  into  consideration 
the  recommendations  of  ProPAC.  We 
believe  our  analyses,  which  measure 
changes  in  hospital  productivity, 
scientific  and  technological  advances, 
practice  pattern  changes,  and  changes  in 
case  mix,  support  our 
recommendations.  These  figures  are 
consistent  with  the  President's  FY  1997 
budget  recommendation,  which 
continues  the  reductions  imposed  by 
section  13501  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993  (PubUc  Law 
103-66),  that  is,  reductions  in  the 
hospital  market  basket  of  2.5  percentage 
points  for  FYs  1994  and  1995  and  2.0 
percentage  points  for  FY  1996.  We 
believe  these  recommended  changes  in 
the  update  factor  would  ensure  that 
Medicare  acts  as  a  prudent  purchaser 
and  provide  incentives  to  hospitals  for 
increased  efficiency,  thereby 
contributing  to  the  solvency  of  the 
Medicare  Part  A  Trust  Fund.  When  the 
President's  budget  was  submitted,  the 
market  basket  rate  of  increase  was 
projected  at  3.6  percent.  As  noted  above, 
our  final  recommendation  is  based  on 
the  most  recent  forecast  of  the  rebased 
market  basket.  (See  section  IV  of  the 
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preamble  ta  this  final  rule  for  a  detailed 
discussion  of  the  market  basket.) 

in.  Secretaly's  Final  Recommendation 
for  Updating  the  Rate-of-Increase 
Limits  for  Occluded  Hospitals  and  Units 

Our  final  Recommendation  is  that 
hospitals  and  hospital  units  excluded 
from  the  prospective  payment  system 
receive  an  u  pdate  equal  to  percentage 


)96 


increase  in  the  rebased  market  basket 
that  measiues  input  price  increases  for 
services  furnished  by  excluded 
hospitals  minus  1.5  percentage  points. 
Thus,  given  the  current  estimate  of  the 
change  in  the  market  basket  rate  of 
increase  for  excluded  hospitals  of  2.5 
percent  (compared  with  the  earlier 
estimate  of  2.7  percent  used  in  the 
proposed  rule),  our  final 


recommendation  is  for  an  update  of  1.0 
percent.  This  recommendation  is 
consistent  with  the  President's  budget, 
acknowledging  that  the  market  basket 
rate  of  increase  for  these  hospitals  was 
forecast  at  3.6  percent  at  the  time  the 
budget  was  submitted. 
(PR  Doc.  96-22145  Filed  fr-28-96;  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Parts  65.  70,  and72 
RIN  30e7-ACS3 

ktontification  and  Mapping  of  Special 
Flopd  Hazard  Areas,  Procedures  for 
Map  Correction,  and  Procedures  and 
Fees  for  l>rocessing  Map  Ctianges 

AQBCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Intedm  final  rule. 

SUMMARY:  lYils  interim  final  rule  will 
revise  the  National  Flood  Insurance 
Program  (NFIP)  regulations  concerning 
the  identification  and  mapping  of 
Special  Flo^d  Hazard  Areas  (SFHAs) 
and  revisioD  of  NFIP  maps  by  revising 
the  fee  requirements  and  schedule  for 
processing  certain  changes  to  NFIP 
maps.  Unde^  this  interim  final  rule,  the 
fees  will  be  adjusted  periodically,  but 
no  more  thaii  once  annually,  to  provide 
for  changes  in  the  prevailing  private- 
sector  labor  rate  on  which  the  fees  are 
predicated.  Kevised  fees  will  be 
published  ijk  the  Federal  Register. 
DATES:  This 'interim  final  rule  is 
effective  August  30. 1996.  We  invite 
your  comments  on  this  interim  final 
rule.  Please  submit  comments  on  or 
before  October  1. 1996. 
ADDRESSES:  Please  send  written 
comments  to  the  Rules  Docket  Clerk, 
Office  of  the  General  Counsel,  Federal 
Emergency  Management  Agency,  500  C 
Street  SW.,  Washington,  DC  20472,  or 
by  facsimilelat  (202)  646-4536  (not  a 
toll-firee  cailj. 

FOR  FURTHEft  INFORMATION  CONTACT": 
Michael  K.  $uckley,  P.E.,  Chief,  Hazard 
Identificaticii  Branch,  Mitigation 
Directorate,  500  C  Street  SW., 
Washington!  DC  20472;  (202)  646-2756 
or  by  facsimile  at  (202)  646-4596  (not 
toll-free  calls). 
SUPPLEMENTARY  INFORMATION:  This 

interim  final  rule  will  revise  the 
National  Flood  Insurance  Program 
(NFIP)  reguljations  concerning  the 
identificaticki  and  mapping  of  Special 
Flood  Hazard  Areas  (SFHAs)  and 
revision  of  f  IFIP  maps  by  revising  the 
fee  requirements  and  schedule  for 
processing  oertain  changes  to  NFIP 
maps.  The  c  urrent  fee  requirements  and 
schedule  wc  re-established  under  a  final 
rule  published  in  the  Federal  Register 
on  June  30,  ^992.  57  FR  29036. 

This  action  will  reduce  expenses  to 
the  NFIP  ami  will  contribute  to  the 
NFBP's  self-4upport  by:  (1)  Establishing 
flat  user  fee^  for  most  requests  for 
Conditional  Letters  of  Map  Amendment 
(CLOMAs),  .otters  of  Map  Revision 


Based  on  Fill  (LOMR-Fs).  Conditional 
Letters  of  Map  Revision  Based  on  Fill 
(CLOMR-Fs),  Letters  of  Map  Revision 
(LOMRs),  Conditional  Letters  of  Map 
Revision  (CLOMRs),  and  Physical  Map 
Revisions  (PMRs);  (2)  reducing  the 
number  of  user  fee  categories;  (3) 
requiring  payment  of  user  fees  in  fiill 
before  beginning  work  on  a  request;  (4) 
changing  the  initial  fee  and  hourly  rate 
for  LOMR,  CLOMR,  and  PMR  requests 
based  on  structural  measures  on  alluvial 
fans;  (5)  limiting  fee  exemptions  for 
requests  involving  LOMAs  and  requests 
to  correct  mapping  or  analysis  errors; 
and  (6)  replacing  the  mechanism  for 
recovering  the  cartographic  proditction 
costs  related  to  incorporating  map 
changes  made  by  letter  in  Flood 
Insurance  Rate  Maps  (FIRMs)  and  Flood 
Boundary  and  Floodway  Maps  (FBFMs). 

This  interim  final  rule  supersedes  the 
fee  schedules  that  were  established  on 
Jime  30, 1992.  It  also  expands  the 
payment  method  to  include  credit  card 
payments. 

Under  this  interim  final  rule,  the  fees 
will  be  adjusted  periodically,  but  no 
more  than  once  annually,  to  proAade  for 
changes  in  the  prevailing  private-sector 
labor  rate  on  which  the  fees  are 
predicated.  Revised  fees  will  be 
published  as  a  notice  in  the  Federal 
Register. 

These  amendments  to  the  NFIP 
criteria  for  identification  and  mapping 
of  SFHAs  are  a  result  of  the  continuing 
reappraisal  of  the  NFIP  for  the  purposes 
of  achieving  greater  administrative  and 
fiscal  effectiveness  and  encoiuaging 
sound  floodplain  management  so  that 
reductions  in  the  loss  of  life  and 
property  and  in  disaster-related 
expenditmes  can  be  realized. 

Establishment  of  Flat  User  Fees 

The  existing  fee  collection  process  is 
complex  and  its  administration  requires 
time-intensive  efforts  on  the  part  of 
FEMA.  It  also  increases  the  time 
required  to  provide  requesters  with  the 
Letter  of  Map  Change  (LOMC)  product 
or  PMR  they  require.  The  current  system 
"requires  requesters  to  submit  an  initial 
fee  that  is  not  intended  to  cover  the  full 
review  and  processing  costs  or  the 
cartographic  production  costs. 
Requesters  subsequently  receive 
invoices  for  the  balance.  The  aurent 
system  is  further  complicated  by  the 
pre-authorized  spending  limits  placed 
on  each  product.  When  FEMA 
determines  that  these  limits  will  be 
exceeded,  written  authorization  must  be 
obtained  before  proceeding  with  their 
review.  Processing  the  request  is 
delayed  until  the  written  authorization 
is  received. 


Under  this  interim  final  rule,  FEMA 
will  charge  a  single  flat  user  fee  for  most 
LOMC  and  PMR  requests,  thereby 
reducing  the  tiunaround  time  for 
preparing  and  issuing  determination 
letters  and  reducing  FEMA  costs  of 
administering  the  fee-charge  system. 
FEMA  could  recover  more  of  the  actual 
costs  than  are  recovered  by  the  current 
system  and  redistribute  the  overall  cost 
of  operations. 

Requirement  for  Full  Up-Front  Payment 

Under  this  interim  final  rule,  the 
requester  will  be  required  to  submit  the 
fiill  fee  payment  before  any  work  is 
begun  on  most  map  change  requests. 
This  will  minimize  the  need  for  follow- 
up  invoicing  and  ensure  FEMA  collects 
appropriate  fees  for  services  rendered. 

Consolidation  of  Product  Categories 

Under  this  interim  final  rule,  LOMC 
services  and  PMRs  with  similar  review 
and  p>rocessing  requirements  will  be 
consolidated  into  the  same  fee  category. 
As  a  result,  the  number  of  fee  categories 
is  reduced  from  19  to  10. 

Limitation  of  Fee  Exemptions 

Under  current  standards,  requesters 
are  exempted  from  paying  user  fees 
when  they  submit  requests  for  changes 
to  (1)  remove  properties  or  structures 
from  the  SFHA  shown  on  the  FIRM  that 
were  inadvertently  included  in  the 
SFHA  because  of  map  scale  limitations. 
This  is  handled  by  the  LOMA  process 
detailed  in  part  70  of  the  NFIP 
regulations;  (2)  reflect  more  detailed 
information  on  flooding  sources, 
floodways,  or  topographic  data;  (3) 
correct  mapping  errors  or  errors  in  the 
effective  Flood  Insurance  Study 
analysis;  or  (4)  reflect  projects  that  are 
for  public  benefit  and  are  primarily 
intended  for  flood  loss  reduction  to 
insurable  structures  in  identified  flood 
hazard  areas  that  were  in  existence  prior 
to  the  commencement  of  the  projects. 
Such  exemptions  preclude  FEMA  from 
recovering  fees  for  a  substantial  volume 
of  work. 

Under  this  interim  final  rule, 
exemptions  are  maintained  only  for 
requests  for  LOMAs  and  requests  to 
correct  mapping  or  analysis  errors. 

Maintenance  of  Initial  Fee  for  Requests 
Based  on  Structural  Measures  on 
Alluvial  Fans 

Under  this  interim  final  rule,  the 
initial  fee  for  LOMC  requests  based  on 
structural  measures  on  alluvial  fans  will 
be  maintained  because  these  requests 
are  rare,  the  FEMA  engineering  review 
for  these  requests  is  usually  very 
complex,  and  FEMA's  costs  for 
processing  these  requests  can  fluctuate 
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significantly.  Based  on  a  review  of 
actual  processing  costs  for  Fiscal  Year 
1995,  $5,000  will  be  established  as  the 
initial  fee  for  such  requests,  with  the 
remaining  costs  to  be  recovered  before 
'  the  LOMC  is  issued,  consistent  with 
current  fee-reimbursement  practices. 
Under  this  interim  final  rule,  the  hourly 
rate  used  to  calculate  the  total  fees  that 
must  be  reimbiu-sed  is  increased  to  $50. 

National  Environmental  Policy  Act 

This  interim  final  rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  part  10,  Environmental 
Consideration.  No  environmental 
impact  assessment  has  been  prepared. 

Regulatory  Flexibility  Act 

The  Acting  Associate  Director, 
Mitigation  Directorate,  certifies  that  this 
interim  final  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  in 
accordance  with  the  Regulatory 
Flexibility  Act.  5  U.S.C.  610  et  seq., 
because  it  is  not  expected  (1)  to  have 
significant  secondary  or  incidental 
effects  on  a  substantial  number  of  small 
entities,  nor  (2)  to  create  any  additional 
burden  on  small  entities.  A  regulatory 
flexibility  analysis  has  not  been 
prepared. 

Executive  Order  12612,  Federalism 

This  interim  final  rule  involves  no 
policies  that  have  federalism 
implications  under  Executive  Order 
12612,  Federalism,  dated  October  26, 
1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  interim  final  rule  meets  the 
applicable  standards  of  Section  2(b)(2) 
of  Executive  Order  12778,  Civil  Justice 
Reform. 

Executive  Order  12866,  Regulatory 
Planning  and  Review 

Promulgation  of  this  interim  final  rule 
is  required  by  statute,  42  U.S.C.  4014(f), 
which  also  specifies  the  regulatory 
approach  taken  in  the  interim  final  rule. 
To  the  extent  possible  under  the 
statutory  requirements  of  42  U.S.C. 
4014(f),  this  interim  final  rule  adheres  to 
the  principles  of  regulation  as  set  forth 
in  Executive  Order  12866,  Regulatory 
Planning  and  Review. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  Flood  Insurance) 

List  of  Subjects  in  44  CFR  Parts  65,  70, 
and  72 

Administrative  practice  and 
procedure,  Flood  insurance, 
Floodplains,  and  Reporting  and 
recordkeeping  requirements. 


Accordingly.  44  CFR  Parts  65,  70,  and 
72  are  amended  as  follows: 

PART  65— IDENTIRCATION  AND 
MAPPING  OF  SPEaAL  FLOOD 
HAZARD  AREAS 

1.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  etseq.; 
Reorganization  Plan  No.  3  of  1978,  43  FR 
41943,  3  CFR,  1978  Comp.,  p.  329;  E.G. 
12127,  44  FR  19367,  3  CFR,  1979  Comp.,  p. 
376. 

2.  Section  65.4(c)  is  revised  to  read  as 
follows: 

§  65.4    Right  to  submit  new  technical  data 

•        *        •        •        * 

(c)  Requests  for  changes  to  efi'ective 
Flood  Insurance  Rate  Maps  and  Flood 
Boundary  and  Floodway  Maps  are 
subject  to  the  cost  recovery  procedures 
described  in  part  72  of  this  subchapter. 
As  indicated  in  part  72,  revisions 
requested  to  correct  mapping  errors  or 
"errors  in  the  Flood  Insurance  Study 
analysis  are  not  subject  to  cost-recovery 
procedures. 

3.  Section  65.5(d)  is  revised  to  read  as 
follows: 

§  65.5    Revision  to  special  hazard  area 
boundaries  witti  no  change  to  base  flood 
elevation  determinations. 

*  *  *  Ik  *  , 

(d)  Submission  procedures.  All 
requests  shall  be  submitted  to  the  FEMA 
Regional  Office  servicing  the 
community's  geographic  area  or  to  the 
FEMA  Headquarters  Office  in 
Washington,  DC,  and  shall  be 
accompanied  by  the  appropriate 
payment,  in  accordance  with  part  72  of 
this  subchapter. 

4.  Section  65.6(g)  is  revised  to  read  as 
follows: 

§  65.6    Revision  of  base  flood  elevation 
determinations. 

***** 

(g)  Submission  procedures.  All 
requests  shall  be  submitted  to  the  FEMA 
Regional  Office  servicing  the 
community's  geographic  area  or  the 
FEMA  Headquarters  Office  in 
Washington,  DC,  and  shall  be 
accompanied  by  the  appropriate 
payment,  in  accordance  with  part  72  of 
this  subchapter. 

5.  Section  65.8  is  revised  to  read  as 
follows: 

§  65.8    Review  of  proposed  projects. 

A  community,  or  an  individual 
through  the  community,  may  request 
FEMA's  comments  on  whether  a 
proposed  project  will  justify  a  map 
revision,  if  built  as  proposed.  FEMA's 
comments  will  be  issued  in  the  form  of 


a  letter,  termed  a  Conditional  Letter  of 
Map  Revision,  in  accordance  with  part 
72  of  this  subchapter.  The  data  required 
to  support  such  requests  are  the  same  as 
those  required  for  final  revisions  in 
accordance  with  §§  65.5, 65.6,  and  65.7, 
except  as-built  certification  is  not 
required.  All  such  requests  shall  be 
submitted  to  the  FEMA  Headquarters 
Office  in  Washington,  E)C,  and  shall  be 
accompanied  by  the  appropriate 
payment,  in  accordance  with  part  72  of 
this  subchapter. 

6.  Section  65.9(h)  is  added  to  read  as 
follows: 

§  65.9    Review  and  response  by  the 
Administrator. 

***** 

(h)  The  required  payment,  in 
accordance  with  part  72  of  this 
subchapter,  has  not  been  submitted,  and 
no  review  will  be  conducted  and  no 
determination  will  be  issued  until 
payment  is  received. 

PART  70— PROCEDURE  FOR  MAP 
CORRECTION 

7.  The  authority  citation  for  part  70  is 
revised  to  read  as  follows: 

Authority:  42  U.S.C.  4001  etseq.; 
Reorganization  Plan  No.  3  of  1978,  43  FR 
41943,  3  CFR,  1978  Comp.,  p.  329;  E.G. 
12127,  44  FR  19367,  3  CFR.  1979  Comp..  p. 
376. 

8.  Section  70.9  is  revised  to  read  as 
follows: 

§  70.9    Review  of  proposed  projects. 

An  individual  who  proposes  to  build 
one  or  more  structures  on  a  portion  of 
property  that  may  be  inadvertently 
included  in  a  Special  Flood  Hazard 
Area  (SFHA)  may  request  FEMA's 
comments  on  whether  the  proposed 
structure(s)  will  be  in  the  SFHA  if  built 
as  proposed.  FEMA's  comments  will  be 
issued  in  the  form  of  a  letter,  termed  a 
Conditional  Letter  of  Map  Amendment 
(CLMA).  The  data  required  to  support 
such  requests  are  the  same  as  those 
required  for  final  Letters  of  Map 
Amendment  in  accordance  with  §  70.3, 
except  as-built  certification  is  not 
required  and  the  requests  shall  be 
accompanied  by  the  appropriate 
payment,  in  accordance  with  part  72  of 
this  subchapter.  All  such  requests  for 
CLOMAs  shall  be  submitted  to  the 
FEMA  Regional  Office  ser\'icing  the 
community's  geographic  area  or  the 
FEMA  Headquarters  Office  in 
Washington,  DC. 

PART  72— PROCEDURES  AND  FEES 
FOR  PROCESSING  MAP  CHANGES 

9.  The  authority  citation  for  part  72  is 
revised  to  read  as  follows: 
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Aothority:  ^2  U.S.C  4001  et  seq.; 
Reorganizatioti  Plan  No.  3  of  1978,  43  FR 
41943,  3  CFR,  1978  Comp..  p.  329;  B.O. 
12127.  44  FR  ^9367.  3  CFR.  1379  Comp.,  p. 
376. 

10.  Sectioi  72.1  is  revised  to  read  as 
follows: 

1 72.1    Purp<ise  of  part 

The  purpose  of  this  part  is  to  provide 
administrative  and  cost-recovery 
procedures  for  the  engineering  review 
and  administrative  processing 
associated  viith  FEMA's  response  to 
requests  for  Conditional  Letters  of  Map 
Amendment  (CLOMAs),  Conditional 
Letters  of  Map  Revision  (CLOMRs), 
Conditional  Letters  of  Map  Revision 
Based  on  Fi^  (CLOMR-Fs),  Letters  of 
Map  Revision  Based  on  Fill  (LOMR-Fs), 
Letters  of  Map  Revision  (LOMRs),  and 
Physical  Map  Revisions  (PMRs).  Such 
requests  are  based  on  proposed  or  actual 
manmade  alterations  within  the 
floodplain,  ^ch  as  the  placement  of  Gil; 
modificatioa  of  a  channel;  construction 
or  modification  of  a  bridge,  culvert, 
levee,  or  sin^lar  measure;  or 
construction  of  single  or  multiple 
residential  a  r  commercial  structiu^  on 
single  or  mu  Itiple  lots. 

11.  Section  72.2  is  revised  to  read  as 
follows: 

f72.2    Definitions. 

Except  as  otherwise  provided  in  this 
part,  the  deflnitions  set  forth  in  Part  59 
of  this  subchapter  are  applicable  to  this 
part.  For  the  purpose  of  this  part,  the 
products  are  defined  as  follows: 

CLOMA.  A  CLOMA  is  FEMA's 
comment  on  a  proposed  structiu«  or     ' 
group  of  structures  that  upon 
construction,  will  be  located  on  existing 
natural  ground  above  the  base  (1- 
percent  anneal  chance)  flood  elevation 
on  a  portionlof  a  legally  defined  parcel 
of  land  that  is  partially  inundated  by  the 
base  flood. 

GLOME.  /|  CLOMR  is  FEMA's 
comment  on(  a  proposed  project  that 
upon  construction  will  affect  the 
hydrologic  or  hydraulic  characteristics 
of  a  flooding  source  and  thus  result  in 
the  modification  of  the  existing  effective 
base  flood  elevations,  the  Special  Flood 
Hazard  Area  (SFHA),  or  the  regulatory 
flood  way. 

CLOMR-R  A  CLOMR-F  is  FEMA's 
comment  oi^  a  proposed  project  that 
upon  construction  will  result  in  a 
modification  of  the  SFHA  through  the 
placement  ojf  fill  outside  the  regulatory 
flood  way. 

LOMR.  A  LOMR  is  FEMA's 
modification  to  an  effective  Flood 
Insurance  Rite  Map  (FIRM)  or  Flood 
Boundary  and  Floodway  Map  (FBFM), 
or  both,  ba»id  on  the  implementation  of 


physical  measures  that  affect  tne 
hydrologic  or  hydraulic  characteristics 
of  a  flooding  source  and  thus  result  in 
the  modification  of  the  existing 
regulatory  floodway,  the  effective  base 
flood  elevations,  or  the  SFHA.  The 
LOMR  officially  revises  the  FIRM  or 
FBFM,  and  sometimes  the  Flood 
Insurance  Study  (FIS)  report,  and  when 
appropriate,  includes  a  description  of 
the  modifications.  The  LOMR  is 
generally  accompanied  by  an  aimotated 
copy  of  the  affected  portions  of  the 
FIRM,  FBFM,  or  FIS  report. 

LOMR-F.  A  LOMR-F  is  FEMA's 
modification  of  the  SFHA  showoi  on  the 
FIRM  based  on  the  placement  of  fill 
outside  the  regulatory  floodway. 

Physical  Map  Revision.  A  Physical 
Map  Revision  (PMR)  is  FEMA's  revision 
and  republication  of  an  effective  FIRM, 
FBFM,  or  FIS  report  based  on  physical 
measures  that  affect  the  hydrologic  or 
hydraulic  characteristics  of  a  flooding 
source  and  thus  result  in  the 
modification  of  the  existing  regulatory 
floodway,  the  effective  base  flood 
elevations,  or  the  SFHA. 

12.  Section  72.3  is  revised  to  read  as 
follows: 

§  72.3    Fee  schedule. 

(a)  For  requests  for  CLOMRs,  LOMRs, 
and  Physical  Map  Revisions  based  on 
structural  measures  on  alluvial  fans,  an 
initial  fee  subject  to  the  provisions  of 

§  72.4,  shall  be  paid  to  FEMA  before 
FEMA  begins  review  of  the  request.  The 
initial  fee  represents  the  minimum  cost 
for  reviewing  these  requests  and  is 
based  on  the  prevailing  private-sector 
labor  rate.  A  revision  to  this  initial  fee, 
if  necessary,  will  be  published  as  a 
notice  in  the  Federal  Register. 

(b)  For  requests  for  CLOMRs,  LOMRs. 
and  Physical  Map  Revisions  based  on 
structural  measures  on  alluvial  fans,  the 
total  fee  is  to  be  calculated  based  on  the 
total  hours  expended  by  FEMA  in 
reviewing  and  processing  the  request 
multiplied  by  an  hourly  rate  based  on 
the  prevailing  private-sector  labor  rate. 
The  hourly  rate  is  published  as  a  notice 
in  the  Federal  Register.  A  revision  to 
the  hourly  rate,  if  necessary,  will  be 
published  as  a  notice  in  the  Federal 
Register. 

(c)  For  conditional  and  final  map 
revision  requests  for  the  following 
categories,  flat  user  fees,  subject  to  the 
provisions  of  §  72.4,  shall  be  paid  to 
FEMA  before  FEMA  begins  review  of 
the  request. 

(1)  Requests  for  CLOMAs.  CLOMR- 
Fs,  and  LOMR-Fs  for  single  structures 
or  single  lots; 

(2)  Requests  for  CLOMAs  for  multiple 
structures  or  multiple  lots; 


(3)  Requests  for  CLOMR-Fs  and 
LOMR-Fs  for  multiple  structures  or 
multiple  lots; 

(4)  Requests  for  LOMRs  and  Physical 
Map  Revisions  based  on  projects 
involving  bridges,  culverts,  or  chaimels, 
or  combinations  thereof; 

(5)  Requests  for  LOMRs  and  Physical 
Map  Revisions  based  on  projects 
involving  levees,  berms,  or  other 
structural  measures; 

(6)  Requests  for  LOMRs  and  Physical 
Map  Revisions  based  on  as-built 
information  for  projects  for  which 
CLOMRs  were  issued  previously  by 
FEMA; 

(7)  Requests  for  LOMRs  and  Physical 
Map  Revisions  based  solely  on  more 
detailed  data; 

(8)  Requests  for  CLOMRs  based  on 
projects  involving  new  hydrologic 
information,  bridiges,  culverts,  or 
channels,  or  combinations  thereof;  and 

(9)  Requests  for  CLOMRs  based  on 
projects  involving  levees,  berms,  or 
other  structural  measures. 

(d)  The  flat  user  fees  for  conditional 
and  final  map  amendments  and  map 
revisions  are  based  on  the  actual  costs 
for  reviewing  and  processing  the 
requests.  The  fees  for  requests  for 
LOMR-Fs,  LOMRs,  and  PMRs  also  shall 
include  FEMA's  costs  for  physically 
revising  affected  FIRM  and  FBFM 
panels  to  reflect  map  changes  at  a  later 
date. 

(e)  In  addition  to  the  flat  user  fees  for 
Physical  Map  Revisions,  payment  of  a 
fee  for  FEMA's  cartographic  production 
costs,  based  on  actual  per-panel  costs, 
shall  be  required. 

(f)  Revisions  to  the  fees,  if  necessary, 
will  be  published  as  a  notice  in  the 
Federal  Register. 

13.  Section  72.  4  is  revised  to  read  as 
follows: 

§  72.4    SutHnmaVpayment  procedures  and 
FEMA  response. 

(a)  The  initial  fee  shall  be  submitted 
with  a  request  for  FEMA  review  and 
processing  of  CLOMRs,  LOMRs,  and 
Physical  Map  Revisions  based  on 
structural  measures  on  alluvial  fans;  the 
appropriate  flat  user  fee  shall  be 
submitted  with  all  other  requests  for 
FEMA  review  and  processing. 

(b)  FEMA  must  receive  initial  and  flat 
user  fees  before  it  will  begin  any  review. 
The  fee  is  non-refundable  when  FEMA 
begins  its  review. 

(c)  Following  completion  of  FEMA's 
review  for  any  CLOMR,  LOMR,  or 
Physical  Map  Revision  based  on 
structural  measures  on  alluvial  fans, 
FEMA  shall  invoice  the  requester  at  the 
established  hourly  rate  for  any  actual 
costs  exceeding  the  initial  fee  incurred 
for  review  and  processing.  FEMA  will 
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not  issue  a  determination  letter  or 
revised  map  panels  until  the  invoice 
amount  is  received. 

(d)  For  all  map  revision  requests, 
FEMA  will  bear  the  cost  of  reprinting 
and  distributing  the  revised  FIRM  or 
FBFM  panels,  or  combination. 

(e)  The  entity  that  applies  to  FEMA 
through  the  local  community  for  review 
is  responsible  for  the  cost  of  the  review. 
The  local  community  incurs  no 
financial  obligation  imder  the 
reimbursement  procedures  set  forth  in 
this  part  as  a  result  of  transmitting  the 
application  by  another  party  to  FEMA. 

(f)  Requesters  shall  submit  payments 
by  check  or  money  order  or  by  credit 
card.  Checks  or  money  orders,  in  U.S. 
funds,  shall  be  made  payable  to  the 
National  Flood  Insurance  Program. 

(g)  For  CLOMA,  CLOMR-F.  LOMA. 
and  LOMR-F  requests,  FEMA  shall: 

(1)  Notify  the  requester  and  the 
commimity  within  30  days  as  to  the 
adequacy  of  the  submittal,  and 

(2)  Provide  to  the  requester  and  the 
commimity,  within  60  days  of  receipt  of 
adequate  information  and  fee,  a 
determination  letter  or  other  written 
comment  in  response  to  the  request. 

(h)  For  CLOMR,  LOMR,  and  PMR 
requests,  FEMA  shall: 

(1)  Notify  the  requester  and  the 
community  within  60  days  as  to  the 
adequacy  of  the  submittal;  and 

(2)  Provide  to  the  requester  and  the 
commimity,  within  90  days  of  receipt  of 
adequate  information  and  fee,  a 
CLOMR.  a  LOMR,  other  written 
conunent  in  response  to  the  request,  or 
preliminary  copies  of  the  revised  FIRM 
panels,  FBFM  panels,  or  affected 
portions  of  the  FIS  report  to  the 


community  and  the  requester  for  review 
and  comment. 

14.  In  §  72.5,  paragraphs  (a)  and  (b) 
are  revised  to  read  as  follows: 

§72.5    Exemptions. 

(a)  Requests  for  map  changes  based  on 
mapping  or  analysis  errors  or  the  effects 
of  natural  changes  within  Special  Flood 
Hazard  Areas  shall  be  exempt  from  fees. 

(b)  Requests  for  LOMAs  shall  be 
exempt  from  fees. 

•        *        •        •        * 

15.  Section  72.6  is  revised  to  read  as 
follows: 

§72.6    Unfavorable  response. 

(a)  A  request  for  a  CLOMA,  CLOMR, 
or  CLOMR-F  may  be  denied  or  the 
determination  may  contain  specific 
comments,  concerns,  or  conditions 
regarding  a  proposed  project  or  design 
and  its  impacts  on  flood  hazards  in  a 
community.  A  requester  is  not  entitled 
to  any  refund  of  the  fees  paid  if  the 
determination  contains  such  comments, 
concerns,  or  conditions,  or  if  the  request 
is  denied.  A  requester  is  not  entitled  to 
any  refund  of  the  fees  paid  if  the 
requester  is  imable  to  provide  the 
appropriate  scientific  or  technical 
documentation  or  to  obtain  required 
authorizations,  permits,  financing,  etc.. 
for  which  the  CLOMA,  CLOMR,  or 
CLOMR-F  was  sought. 

(b)  A  request  for  a  LOMR,  LOMR-F, 
or  Physical  Map  Revision  may  be 
denied  or  the  revisions  to  the  FIRM, 
FBFM,  or  both,  may  not  be  in  the 
manner  or  to  the  extent  desired  by  the 
requester.  A  requester  is  not  entitled  to 
any  refund  of  the  fees  paid  if  the 
revision  request  is  denied  or  if  the 
LOMR,  LOMR-F,  or  Physical  Map 


Revision  action  does  not  revise  the  map 
specifically  as  requested. 

16.  Section  72.7  is  revised  to  read  as 
follows: 

§72.7    Resubmraate. 

(a)  Any  resu^mittal  of  a  CLOMA, 
CLOMR,  CLOMR-F,  LOMR,  LOMR-F, 
or  Physical  Map  Revision  request  more 
than  90  days  after  FEMA  notification 
that  the  request  has  been  denied  or  after 
the  review  has  been  terminated  because 
insufficient  information  was  provided 
by  the  requester  will  be  treated  as  an 
original  submission  and  subject  to  all 
submittal/payment  procedures 
described  in  §  72.4.  The  procedure  in 

§  72.4  also  applies  to  any  resubmitted 
request  (regardless  of  when  it  is 
submitted)  if  the  project  on  which  the 
request  is  based  has  been  altered 
significantly  in  design  ur  scope  other 
than  as  necessary  to  respond  to 
comments,  concerns,  or  other  findings 
made  by  FEMA  regarding  the  original 
submission. 

(b)  When  a  LOMR,  LCMR-F,  or 
Physical  Map  Revision  request  is  made 
following  a  CLOMR  or  CLOMR-F  issued 
previously  by  FEMA,  the  procedures  in 
§  72.4  and  the  appropriate  fee,  as 
referenced  in  §  72.3(c),  apply  when  the 
as-built  conditions  differ  from  the 
proposed  conditions  on  which  the 
issuance  of  the  CLOMR  or  CLOMR-F 
was  based. 

Dated:  August  23. 1996. 

Richard  W.  Krimm, 

Acting  Associate  Director,  Mitigation 
Directorate. 

(FR  Doc.  96-22077  Filed  8-29-96;  8:45  am) 
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FEDERAL  EMERGENCY 
MANAQEM6NT  AGENCY 

Fee  Schedule  for  Proceeeing  Requests 
for  Map  Changes  and  for  fHood 
Insurance  Study  Backup  Data  for  FY 
1997  • 

agency:  Fedbral  Emergency 
Management  Agency  (FEMA).    ■ 

action:  Notice. 

1 

SUMMARY:  Ttiis  notice  contains  the 
revised  fee  schedules  for  processing 
certain  requ9sts  for  changes  to  National 
Flood  hisuraince  Program  (NFIP)  maps 
and  for  processing  requests  for  Flood 
Insurance  Study  (FIS)  backup  data.  The 
changes  in  the  fee  schedules  will  allow 
FEVfA  to  reduce  further  the  expenses  to 
the  NFIP  by  recovering  more  fully  the 
costs  associated  with  (1)  processing 
conditional  «nd  final  map  change 
requests  and|  (2)  retrieving,  reproducing, 
and  distributing  technical  and 
administrative  support  data  related  to 
FIS  analyses  and  mapping. 
DATES:  The  revised  fee  schedules  are 
effective  October  1. 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Buckley,  PJE.,  Chief.  Hazard 
Identification  Branch,  500  C  Street  SW., 
Washington.  DC  20472;  (202)  646-2756 
or  by  facsimile  at  (202)  646-4596  (not 
toll-free  calll). 

SUPPLBMBaARY  INFORMATION:  This 
notice  contains  the  revised  fee 
schedules  for  processing  certain 
requests  for  changes  to  National  Flood 
Insurance  Piiogram  (NFIP)  maps  and  for 
processing  requests  for  Flood  Insurance 
Study  (FIS)  ^ckup  data.  The  revised  fee 
schedule  forimap  changes  is  effective 
October  1, 1^96,  in  accordance  with  the 
rule  for  changes  to  44  CFR  parts  65,  70, 
and  72,  published  elsewhere  in  this 
edition  of  the  Federal  Register,  and 
supersedes  the  current  fee  schedule 
established  On  June  30, 1992. 

The  revis^  fee  schedule  for  requests 
for  FIS  backup  data  also  is  effective 
October  1, 1996,  and  supersedes  the 
current  fee  schedule,  also  published  in 
the  Federal  kegister. 

The  basis  for  the  initial  fees,  flat  user 
fees,  and  hourly  rates  for  requests  for 
Conditional |Letters  of  Map  Amendment 
(CLOMAs).  Conditional  Letters  of  Map 
Revision  Ba$ed  on  Fill  (CLOMR-Fs), 
Conditional  |Letters  of  Map  Revision 
(CLOMRs),  Letters  of  Map  Revision 
Based  on  Fiji  (LOMR-Fs),  Letters  of 
Map  Revision  (LOMRs),  and  Physical 
Map  Revisidns  and  requests  for  FIS 
backup  data]  received  by  FEMA  on  or 
after  (Jctobetr  1. 1996  are  provided  in  the 
separately  published  rule. 
-  A  primary  component  of  the  fees  is 
the  prevailii  ig  private-sector  rates 


charged  to  FEMA  for  labor  and 
materials.  Because  these  rates  and  the 
actual  review  and  processing  costs  may 
vary  from  year  to  year.  FEMA  will 
publish  revise<ll  fee  schedules 
periodically,  when  needed,  as  notices  in 
the  FedCTal  Register. 

Simplification  of  Fee  Schedule  for 
Conditional  and  Final  Map  Changes 

The  existing  fee  collection  process  is 
complex  and  its  administration  requires 
time-intensive  efforts  on  the  part  of 
FEMA.  It  also  increases  the  time 
required  to  provide  requesters  with  the 
product  they  require.  The  current 
system  requires  requesters  to  submit  an 
initial  fee  that  is  not  intended  to  cover 
the  full  review  and  processing  costs  or 
the  cartographic  production  costs. 
Requesters  subsequently  receive 
invoices  for  the  balance.  The  current 
system  is  complicated  further  by  the 
pre-authorized  spending  limits  placed 
on  each  product.  When  FEMA 
determines  that  these  limits  will  be 
exceeded,  written  authorization  must  be 
obtained  before  proceeding  with  their 
review.  Processing  the  request  is 
delayed  until  the  written  authorization 
is  received. 

FEMA  has  streamlined  the  process  by 
(1)  charging  flat  user  fees  for  most  map 
change  products  and  services;  (2) 
requiring  full  payment  of  fees  before 
work  is  begun  on  most  map  change 
requests;  (3)  consolidating  similar 
products  or  services  into  a  limited 
number  of  user  fee  categories;  and  (4) 
limiting  the  number  of  products  for 
which  requesters  may  receive 
exemptions  from  payment  of  fees.  As  a 
result,  requesters  and  FEMA  know  the 
cost  of  providing  a  product  or  service 
before  any  work  is  begun. 

The  initial  fee  for  requests  for  LOMRs 
and  CLOMRs  based  on  structural 
measures  on  alluvial  fans  has  been 
maintained  because  (1)  such  requests 
are  rare,  (2)  the  FEMA  review  for  these 
requests  is  usually  very  complex,  and 
(3)  the  costs  involved  in  processing  the 
requests  can  fluctuate  significantly. 

Fees  for  Conditional  and  Final  Map 
Revisions  Based  on  Structural 
Measures  on  Alluvial  Fans 

Based  on  a  review  of  actual  cost  data 
for  Fiscal  Year  1995,  FEMA  estabUshed 
$5,000  as  the  initial  fee  for  requests  for 
LOMRs  and  CLOMRs  based  on 
structiual  measures  on  alluvial  fans. 
The  remainder  of  the  review  and  costs 
is  to  be  recovered  by  invoicing  the 
requester  before  FEMA  issues  a 
determination  letter,  consistent  with 
current  practice.  The  prevailing  private- 
sector  labor  rate  charged  to  FEMA  ($50/ 


hour)  shall  be  used  to  calculate  the  total 
fees  Uiat  must  be  reimbursed. 

Fee  Schedule  fm  Conditioiial  Letters  of 
Map  Amendment  and  Conditional  and 
Final  Letters  of  Map  Revision  Based  on 
Fill 

Based  on  a  review  of  actual  cost  data 
for  Fiscal  Year  1995,  FEMA  established 
the  following  flat  user  fees,  which  are  to 
be  submitted  by  requesters  with 
requests  received  by  FEMA  on  and  after 
October  1, 1996: 

Single-lot/single-stiucture  CLOMA, 

CLOMR-F,  and  LOMR-^ .$400 

Multiple-lot/multiple-stnictuie 

CLOMA $700 

Muitiple-lot/multiple-structure 

CLOMR-F  and  LOMR-F $800 

Fee  Schedule  for  Map  Revisions 

Unless  the  request  is  otherwise 
exempted  under  44  CFR  72.5,  the  flat 
user  fees  shown  below  are  to  be 
submitted  by  requesters  with  requests 
for  LOMRs  and  Physical  Map  Revisions 
that  are  not  based  on  structiu-al 
measures  on  alluvial  fans  that  are 
received  by  FEMA  on  and  after  October 
1, 1996.  These  fees  are  based  on  a 
review  of  actual  cost  data  for  Fiscal  Year 
1995. 

Request  based  on  bridge,  culvert, 

channel,  or  combination  thereof $3,700 

Request  based  on  levee,  berm,  or  other 

structural  measure $4,300 

Request  submitted  as  fbllowup  to  CLOMR. 
Request  based  solely  on  submission  of 

more  detailed  data „ $2,300 

Fee  Schedule  for  Conditional  Map 
Revisions 

Unless  the  request  is  otherwise 
exempted  under  44  CFR  72.5,  the  flat 
user  fees  shown  below  are  to  be 
submitted  by  requesters  with  requests 
for  CLOMRs  that  are  not  based  on 
structural  measures  on  alluvial  fans  that 
are  received  by  FEMA  on  and  after 
October  1, 1996.  These  fees  are  based  on 
a  review  of  actual  cost  data  for  Fiscal 
Year  1995. 

Request  based  on  new  hydrolc^, 

bridge,  culvert,  channel,  or 

combination $3,100 

Request  based  on  levee,  berm,  or  other 

structural  measure $3,300 

Fee  Schedule  for  Requests  for  Flood 
Insurance  Study  Backup  Data 

The  user  fees  shown  below  are  to  be 
submitted  by  requesters  with  requests 
for  FIS  backup  data  that  are  received  by 
FEMA  on  and  after  October  1, 1996. 
These  fees  are  based  on  a  review  of 
actual  cost  data  for  Fiscal  Year  1995. 
They  are  based  on  the  complete 
recovery  of  FEMA's  costs  for  retrieving, 
reproducing,  and  distributing  the  data, 
as  well  as  a  pro  rata  share  of  the  costs 
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for  maintaining  the  data  and  operating 
the  fee  reimbursement  system. 

As  under  the  previous  fee  schedule, 
all  entities  except  FEMA's  Study 
Contractors,  FEMA's  Technical 
Evaluation  Contractors,  and  the  Federal 
agencies  involved  in  performing  FISs 
(i.e.,  U.S.  Army  Corps  of  Engineers,  U.S. 
Geological  Survey,  Natural  Resources 
Conservation  Service,  National  Oceanic 
and  Atmospheric  Administration,  and 
Tennessee  Valley  Authority)  will  be 
charged  for  requests  for  FIS  backup 
data.  The  only  exception  is  that  one 
copy  of  the  FIS  backup  data  will  be 
provided  to  a  community  free  of  charge 
if  the  data  are  requested  during  the 
statutory  90-day  appeal  period  for  an 
FIS. 

FEMA  has  established  seven 
categories  into  which  requests  for  FIS 
backup  data  are  separated.  These 
categories  are: 

(1 J  Category  1 — ^Faper  copies  or 
microfiche  of  hydrologic  and  hydraulic 
backup  data  for  ciurent  FIS 

(2)  Category  2 — ^Paper  copies  of 
topographic  mapping  developed  diiring 
FIS  process 

(3)  Category  3 — ^Paper  copies  of  siuvey 
notes  developed  during  FIS  process 

(4)  Category  4 — Paper  copies  of 
individual  Letters  of  Map  Change 

(5)  Category  5 — Paper  copies  of 
preliminary  map  panels 


(6)  Category  6 — Computer  tapes  of 
Digital  Line  Graph  files 

(7)  Category  7 — Computer  diskettes 
and  user's  manuals  for  FEMA  programs 

The  costs  of  processing  requests  in 
Categories  1,  2,  and  3  above  will  vary 
based  on  the  complexity  of  the  research 
involved  in  retrieving  the  data  and  the 
volimie  and  medium  of  data  to  be 
reproduced  and  distributed.  For  these 
categories  of  requests,  FEMA  will 
require  the  pajmnent  of  an  initial 
minimum  fee,  shown  below,  to  cover 
the  preliminary  costs  of  research  and 
retrieval.  This  fee  will  then  be  applied 
against  the  total  labor  costs,  and  the 
requester  will  be  invoiced  for  the 
remainder  of  the  fees.  No  data  will  be 
provided  to  a  requester  until  all 
required  fees  have  been  paid. 

The  costs  for  processing  requests 
under  Categories  4  through  7  at)ove  will 
not  vary.  Therefore,  FEMA  has 
established  flat  user  fees  for  these 
categories  of  requests. 

Initial  Fee  for  Requests  in  Categories  1, 

2,  and  3  (per  request) $90 

Labor  Fee  for  Requests  in  Categories  1, 

2,  and  3  (per  hour) $33 

Library  Maintenance  Fee  for  Requests 
in  Categories  1,  2,  and  3  (per 
request). $28 

MicronchH  Production  Fee  for 

Requests  in  Categories  1,  2,  and  3 

(per  request) $22 


Overhead  Fee  for  Requests  in 

Categories  1,  2,  and  3  (per 

request) _ $43 

Total  Fee  for  Category  4  Requests  (per 

letter) $40 

Total  Fee  for  Category  5  Requests  (first 

panel) $35 

Total  Fee  for  Category  5  Requests 

(additional  panels) $2 

Total  Fee  for  Category  6  Requests  (per 

community) $150 

Total  Pee  for  Category  7  Requests  (per 

copy) $25 

Payment  Submission  Requirements 

Fee  payments  must  be  made  in 
advance  of  services  being  rendered. 
These  payments  are  to  be  in  the  form  of 
a  check  or  money  order  or  by  credit  card 
payment.  Checlcs  and  money  orders  are 
to  be  made  payable,  in  U.S.  funds,  to  the 
National  Flood  Insurance  Program. 
FEMA  will  provide  receipts  to 
requesters  for  their  records  or  billing 
piuposes. 

The  fees  collected  will  be  deposited  to 
the  National  Flood  Insurance  Fund, 
which  is  the  source  of  funding  for 
providing  these  services. 

Dated:  August  23. 1996. 
Richard  W.  Krimm, 

Acting  Associate  Director,  Mitigation 

Directorate. 

[FR  Doc.  96-22076  Filed  8-29-96:  8:45  am] 
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DEPARTMENT  OF  EDUCATION 
34CFRPart24 

RIN1810-AA79    | 

Indian  Fellowstiip  and  Professional 
Development  Programs 

agency:  Departtient  of  Education. 
action:  Final  regulations. 


regul 


summary:  The  Secretary  amends  the 
regulations  governing  grants  for  the 
Indian  Fellowship  Program.  This 
program  is  authorized  under  Title  IX  of 
the  Elementary  tod  Secondary 
Education  Act  (ESEA)  of  1965,  as 
amended  by  the  Improving  America's 
Schools  Act  of  1994,  enacted  October 
20, 1994.  These  regulations  identify 
eligible  applicants  for  the  program  and 
the  specific  application  and  other 
program  requirepients  that  applicants 
must  meet  in  or^er  to  be  considered  for 
funding.  These  tegulations  also  provide 
certain  general  provisions  and 
requirements  for  the  new  payback 
provisions  that  ipply  to  both  the  Indian 
Fellowship  Program  and  the 
Professional  Defelopment  Program. 
EFFECTIVE  DATE:  These  regulations  take 
effect  September  29, 1996. 
FOB  FURTHER  INFORMATION  CONTACT: 
Cathie  Martin.  U.S.  Department  of 
Education,  600  Independence  Avenue, 
SW.,  Room  430d  Portals  Building, 
Washington,  DQ  20202-6335. 
Telephone:  (2O20  260-1683.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  tiijie,  Monday  through 
Friday.  ' 

SUPPLEMENTARY  INFORMATION:  On 
October  20, 199*  the  Professional 
Development  Pnogram  and  the  Indian 
Fellowship  Program  were  substantially 
revised  and  recodified,  respectively,  as 
sections  9122  a^d  9123  of  Subpart  2  of 
Part  A  of  Title  Ia  of  the  Elementary  and 
Secondary  Eduqation  Act  of  1965,  as 
amended  by  Pu^.  L.  103-382.  These 
regulations  iderjtify  eligible  applicants 
for  the  Indian  Fellowship  Program  and 
address  the  specific  program 
requirements,  iiicluding  application 
requirements  and  requirements 
concerning  the  jiew  payback  provisions 
that  applicants  must  meet  in  order  to  be 
considered  for  nmding  for  both  new  and 
continuation  awards.  The  criteria  for 
selecting  partich)ants  for  the 
Professional  Development  Program  are 
not  included  in 'these  regulations.  The 
selection  criteria  in  the  Education 
Department  Geheral  Administrative 
Regulations  (EE  GAR).  34  CFR  part  75, 


are  used  for  competitions  under  the 
Professional  Development  Program. 

In  addition,  certain  of  these 
regulations  govern  the  Professional 
Development  Program  (§  263.3, 
(definitions).  §  263.1  (b)  and  (c).  and 
§§263.35  through  263.37  (the  new 
payback  provisions  that  also  apply  to 
this  program)). 

With  regard  to  the  payback 
provisions,  the  Indian  Fellowship 
Program  and  Professional  Development 
Program  now  require  that  an  individual 
receiving  financial  assistance  either  (1) 
perform  work  related  to  the  training  for 
which  assistance  was  received  and  that 
benefits  Indian  people;  or  (2)  repay  all 
or  a  prorated  portion  of  the  assistance. 

These  regulations  apply  to  all  FY 
1996  awards,  both  new  and 
continuation,  and  subsequent  fiscal 
years'  awards. 

On  July  26. 1996  the  Secretary 
published  a  notice  of  proposed 
rulemaking  (NPRM)  for  these  programs 
in  the  Federal  Register  (61  FR  39246). 
Except  for  minor  editorial  and  technical 
revisions,  there  are  no  differences 
between  the  NPRM  and  these  final 
regulations. 

Public  Comment 

In  the  NPRM  the  Secretary  invited 
comments  on  the  proposed  regulations. 
The  Secretary  did  not  receive  any 
comments. 

Paperwork  Reduction  Act  of  1995 

Under  the  Paperwork  Reduction  Act 
of  1995.  no  persons  are  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  valid  OMB  control 
number.  The  v^d  OMB  control  number 
assigned  to  the  collection  of  information 
in  these  final  regulations  is  displayed  at 
the  end  of  the  affected  sections  of  the 
regulations. 

Intergovernmental  Review 

The  Indian  Fellowship  Program  is  not 
subject  to  the  requirements  of  Executive 
Order  12372  and  the  regulations  in  34 
CFR  part  79. 

The  Professional  Development 
Program,  with  the  exception  of 
assistance  to  federally  recognized  tribes, 
is  subject  to  the  requirements  of 
Executive  Order  12372  and  the 
regulations  in  34  CFR  part  79.  The 
objective  of  the  Executive  order  is  to 
foster  an  intergovernmental  partnership 
and  a  strengthened  federalism  by 
relying  on  processes  developed  by  State 
and  local  governments  for  coordination 
and  review  of  proposed  Federal 
financial  assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 


notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Assessment  of  Educational  Impact 

In  the  notice  of  proposed  rulemaking, 
the  Secretary  requested  comments  on 
whether  the  proposed  regulations  would ' 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  firom 
any  other  agency  or  authority  of  the 
United  States. 

Based  on  the  response  to  the  proposed 
rules  and  on  its  own  review,  the 
Department  has  determined  that  the 
regulations  in  this  document  do  not 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Subjects  in  34  CFR  Part  263 

Grant  programs — education.  Indians^— 
education.  Reporting  and  recordkeeping 
requirements,  Scholarships  and 
fellowships. 

Dated:  August  27, 1996. 

(Catalog  of  Federal  Domestic  Assistance 
Numbers:  84.087  Indian  Education — 
Fellowships  for  Indian  Students;  and  84.299 
Indian  Education — Special  Programs.) 
Gerald  N.  Tirozxi, 

Assistant  Secretary  for  Elementary  and 
Secondary  Education. 

The  Secretary  amends  tiUe  34  of  the 
Code  of  Federal  Regulations  by  revising 
part  263  to  read  as  follows: 

PART  263— INDIAN  FELLOWSHIP  AND 
PROFESSIONAL  DEVELOPMENT 
PROGRAMS 

Subpart  A — Qeneral 

Sec. 

263.1  What  are  the  Indian  Fellowship  and 
the  Professional  Development  Programs? 

263.2  Who  is  eligible  to  apply  under  the 
Indian  Fellowship  Program? 

263.3  What  definitions  apply  to  the  Indian 
Fellowship  and  Professional 
Development  Programs? 

263.4  What  are  the  allowable  fields  of  study 
in  the  Indian  Fellowship  Program? 

263.5  What  does  a  fellowship  award 
include? 

263.6  What  is  the  time  period  for  a 
fellowship  award? 

Subpart  B — How  Does  the  Secretary  Select 
Fellows? 

263.20  What  priority  is  given  to  certain 
applicants? 

263.21  What  should  the  fellowship 
application  contain? 

263.22  How  does  the  Secretary  evaluate 
applications? 

Sutipart  C— What  Conditions  Must  be  Met 
by  Fellows? 

263.30  What  are  the  basic  requirements  of 
a  fellow? 

263.31  What  information  must  be  submitted 
after  a  fellowship  is  awarded? 
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263.32  What  are^e  requirements  for  a 
leave  of  absence? 

263.33  What  is  required  for  continued 
funding  under  a  fellowship? 

263.34  When  is  a  fellowship  discontinued? 

263.35  What  are  the  paybadc  requirements? 

263.36  When  does  payback  begin? 

263.37  What  are  the  payback  reporting 
requirements? 

Subf>art  D— How  Are  Feliowship  Payments 
Made? 

263.40    How  are  payments  made? 

Authority:  20  U.S.C.  7832  and  7833,  unless 
otherwise  noted. 

Subpart  A — General 

§  263. 1    What  are  ttie  Indian  Fellowship  and 
the  Professional  Development  Programs? 

(a)  The  Indian  Fellowship  Program 
provides  fellowships  to  enable  Indian 
students  to  pursue  a  course  of  study 
leading  to — 

(1)  A  postbaccalaureate  degree  in 
medicine,  law,  education,  psychology, 
clinical  psychology,  or  a  related  field;  or 

(2)  An  undergraduate  or 
postbaccalaureate  degree  in  business 
administration,  engineering,  natural 
resources,  or  a  related  field. 

(b)  The  Professional  Development 
Program  provides  grants  to  eligible 
entities  to — 

(1)  Increase  the  niunber  of  qualified 
Indian  individuals  in  professions  that 
serve  Indian  people; 

(2)  Provide  training  to  qualified 
Indian  individuals  to  become  teachers, 
administrators,  teacher  aides,  social 
workers,  and  ancillary  educational 
persormel;  and 

(3)  Improve  the  skills  of  qualified 
Indian  individuals  who  serve  in  the 
capacities  described  in  paragraph  (b)(2) 
of  this  section. 

(c)  The  Indian  Fellowship  and  the 
Professional  Development  Programs 
require  individuals  who  receive  training 
under  either  program  to — 

(1)  Perform  work  that  is  related  to  the 
training  received  under  either  program 
and  that  benefits  Indian  people  or  to 
repay  all  or  a  prorated  part  of  the 
assistance  received  under  the  program; 
and 

(2)  Report  to  the  Secretary  on  the 
individual's  compliance  vtdth  the  work 
requirement. 

(Authority:  20  U.S.C.  7832  and  7833) 

§  263.2    Who  is  eligible  to  apply  under  the 
Indian  Fellowship  Program? 

In  order  to  be  eligible  for  a  fellowship, 
an  applicant  must  be — 

(a)  An  Indian  as  defined  in  §  263.3; 

(b)  A  United  States  citizen; 

(c)  Currently  in  attendance  or  have 
been  accepted  for  admission  as  a  full- 
time  undergraduate  or  graduate  student 
at  an  accredited  institution  of  higher 


education  in  one  of  the  fields  listed  in 
§  263.4  or  a  related  field; 

(d)  Recognized  by  the  institution  as  a 
degree  candidate;  and 

(e)  Eligible  under  34  CFR  75.60. 

(Authority:  20  U.S.C  7833;  20  U.S.C  1221e- 
3(a)(1)  and  3474) 

S  263.3    What  definitions  apply  to  tlM 
Indian  Fellowship  and  Professional 
Development  Programs? 

(a)  Definitions  in  EDGAR.  The 
following  terms  used  in  this  part  are 
defined  in  34  CFR  77.1: 
Department 

Secretary 

(b)  Other  definitions.  The  following 
definitions  also  apply  to  this  part: 

Dependent  allowance  means  costs  for  ' 
the  care  of  minor  children  who  reside 
with  the  fellow  and  for  whom  the  fellow 
has  responsibility. 

Expenses  means  tuition  and  required 
fees;  required  university  health 
insurance;  room,  personal  living 
expenses,  and  board  at  or  near  the 
institution;  dependent  allowance; 
instructional  supplies;  and  reasonable 
travel  and  research  costs  associated  with 
doctoral  dissertation  completion. 

Fellow  means  the  recipient  of  a 
fellowship  under  the  Indian  Fellowship 
Program.  The  term  "fellow"  also 
includes  individual  project  participants 
under  the  Professional  Development 
Program  with  regard  to  the  payback 
provisions  contained  in  §§  263.35 
through  263.37. 

Fellowship  means  an  award  under  the 
Indian  Fellowship  Program. 

Full  course  load  means  the  number  of 
credit  hours  that  the  institution  requires 
of  a  full-time  student. 

Full-time  student  means  a  student 
who — 

(1)  Is  a  degree  candidate; 

(2)  Carries  a  full  course  load;  and 

(3)  Is  not  employed  for  more  than  20 
hours  a  week. 

Good  standing  means  a  cumulative 
grade  point  average  of  at  least  2.0  on  a 
4.0  grade  point  scale  in  which  failing 
grades  are  computed  as  part  of  the 
average,  or  another  appropriate  standard 
established  by  the  institution. 

Graduate  degree  meems  a 
postbaccalaureate  degree  awarded  by  an 
institution  of  higher  education  beyond 
the  undergraduate  level. 

Indian  means  an  individual  who  is — 

(1)  A  member  of  an  Indian  tribe  or 
band,  as  membership  is  defined  by  the 
Indian  tribe  or  band,  including  any  tribe 
or  band  terminated  since  1940,  and  any 
tribe  or  band  recognized  by  the  State  in 
which  the  tribe  or  band  resides;  or 

(2)  A  descendant,  in  the  first  or 
second  degree,  of  an4ndividual 


described  in  paragraph  (1)  of  this 
definition;  or 

(3)  Considered  by  the  Secretary  of  the 
Interior  to  be  an  Indian  for  any  purpose; 
or 

(4)  An  Eskimo,  Aleut,  or  other  Alaska 
Native;  or 

(5)  A  member  of  an  organized  Indian 
group  that  received  a  grant  under  the 
Indian  Education  Act  of  1988  as  it  was 
in  effect  on  October  19, 1994. 

Institution  of  higher  education  means 
an  accredited  college  or  university 
within  the  United  States  that  offers  a 
baccalaureate  or  postbaccalaureate 
degree. 

Payback  means  work-related  service 
or  cash  reimbursement  to  the 
Department  of  Education  for  the  training 
received  under  the  Indian  Fellowship  or 
the  Professional  Development  Program. 

Stipend  means  that  portion  of  an 
award  that  is  used  for  room  and  board 
and  personal  living  expenses. 

Undergraduate  degree  means  a 
baccalaureate  (bachelor's)  degree 
awarded  by  an  institution  of  higher 
education. 

(Authority:  20  U.S.C.  7832,  7833,  and  7881) 

§  263.4    What  are  the  allowable  fields  of 
study  in  the  Indian  Fellowship  Program? 

(a)  The  following  are  allowable  fields 
for  an  undergraduate  degree  under  this 
program: 

(1)  Business  administration. 

(2)  Engineering. 

(3)  Natural  resources. 

(b)  The  following  are  allowable  fields 
for  a  graduate  degree  under  this 
program: 

(1)  Medicine. 

(2)  Clinical  psychology. 

(3)  Law. 

(4)  Education. 

(5)  Psychology. 

(6)  Engineering. 

(7)  Natural  resources. 

(8)  Business  administration. 

(c)  The  Secretary  considers  under 
paragraphs  (a)  and  (b)  of  this  section,  on 
a  case-by-case  basis,  the  eligibility  of 
applications  for  fellowships  in  related 
fields  of  study. 

(Authority:  20  U.S.C.  7833) 

S  263.5    What  does  a  fellowship  award 
include? 

(a)  The  Secretary  awards  a  fellowship 
in  an  amount  up  to,  but  not  more  than, 
the  expenses  as  defined  in  this  part.  The 
assistance  provided  by  the  program 
either — 

(1)  Fully  finances  a  student's 
educational  expenses;  or 

(2)  Supplements  other  sources  of 
financial  aid,  including  other  Federal 
financial  aid  other  than  loans,  for 
meeting  educational  expenses. 
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(b)  The  Secretary  announces  the 
expected  maxiittum  amounts  for 
subsistence  and  other  fellowship  costs 
in  the  annual  amplication  notice 
published  in  th4  Federal  Register. 

(Authority:  20  U.ic.  7833) 

$263.6    What  is  ^  time  period  tor  a 
MiowaMp  awrardt 

(a)  The  Secretary  awards  a  fellowship 
for  a  period  of  time  not  exceeding — 

(1)  Four  academic  years  for  an 
undergraduate  or  doctorate  degree;  and 

(2)  Two  academic  years  for  a  master's 
degree. 

(b)  With  prior!  approval  from  the 
Secretary,  summer  school  may  be 
allowed  for  eligible  continuation 
students  after  c(^mpletion  of  the  first 
academic  year.  I 

(Authority:  20  U.^.C.  7833) 

Sut)part  B— How  Does  the  Secretary 
Select  Fellows? 

$263.20    What  prtorHy  is  given  to  certain 
applicants? 

The  Secretary  awards  not  more  than 
10  percent  of  the  fellowships,  on  a 
priority  basis,  tp  persons  receiving 
training  in  guid^ce  coimseling  with  a 
specialty  in  the  area  of  alcohol  and 
substance  abuse  counseling  and 
education. 

(Authority:  20  U.J  .C  7833) 

S  263.21    What  siwuld  the  feilowsMp 
application  contain? 

In  addition  tolthe  requirements 
specified  in  §  2^3.22,  an  applicant  shall 
provide —  I 

(a)  Evidence  that  the  applicant  is  an 
Indian  as  defined  in  §  263.3.  Evidence 
may  be  in  the  fdrm  of — 

(l)(i)  A  copy  ef  the  applicant's 
documentation  bf  tribal  enrollment  or 
membership;  orj 

(ii)  A  copy  of  fthe  parent's  or 
grandparent's  documentation  of  tribal 
enrollment  or  niembership,  with 
supporting  birth  certificates  or  similar 
dociunents  showing  the  applicant's 
descendance  frpm  the  enrolled  member; 

(2)  A  letter  ofjcertification  on  official 
letterhead  with  the  appropriate 
signature  from  d  federally  or  State 
recognized  tribe  or  band;  or 

(3)  A  certificjite  of  degree  of  Indian 
blood  (CDIB)  issued  by  an  authorized 
representative  of  the  Bureau  of  Indian 
Affairs  or  an  official  of  a  federally 
recognized  tribe: 

(bKl)  Evidence  that  the  applicant  is 
currently  in  attt  ndance  or  has  been 
accepted  for  admission  as  a  full-time 
student  at  an  aooredited  institution  of 
higher  educa^oki  in  one  of  the  eligible 
fields  of  study  Ksted  in  §  263.4;  or 

(2)  For  an  applicant  who  has  not  yet 
been  accepted  |or  admission. 


documentation  of  having  been  accepted 
by  an  accredited  institution  of  higher 
education  by  a  date  to  be  specified  by 
the  Secretary; 

(c)(1)  The  most  current  official  high 
school  and,  if  appropriate, 
undergraduate  transcripts  for 
undergraduate  applicants;  or 

(2)  The  most  cturent  official 
undeigraduate  and,  if  appropriate, 
graduate  transcripts  for  graduate 
applicants; 

(d)  The  certification  required  imder 
34  CFR  75.61;  and 

(e)  The  certification  contained  within 
the  application  regarding  agreement  to 
fulfill  the  requirements  of  the  payback 
provision  that  is  signed  and  dated  by 
the  applicant. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1810-6020] 
(Authwity:  20  U.S.C  7833;  20  U.S.C  1221e- 
3(aKl)  and  3474) 

$263.22    How  doee  the  Secretary  evaluate 
applications? 

(a)  the  Secretary  reviews  and  ranks 
an  application  with  other  applications 
for  the  same  field  and  related  fields  of 
study. 

(b)  The  following  criteria,  with  the 
total  number  of  points  available  in 
parenthesis,  are  used  to  evaluate  an 
application  for  a  new  fellowship  award: 

(1)  Official  academic  record  (60 
points).  The  Secretary  considers  the 
quality  of  the  applicant's  academic 
record  by  reviewing — 

(i)  The  applicant's  grade  point  average 
and,  if  applicable,  scores  fit>m  such 
standardized  tests  as  the  Scholastic 
Aptitude  Test  (SAT),  American  College 
Testing  Assessment  Program  (ACT), 
Graduate  Record  Examination  (GRE), 
Law  School  Admisaions  Test  (LSAT), 
Medical  College  Admission  Test 
(MCAT),  and  achievement  tests;  and 

(ii)  The  applicant's  official  transcripts 
and  any  grade  reports. 

(2)  Letters  of  recommendation  (15 
points).  The  Secretary  considers  the 
applicant's  potential  for  success  in 
completing  the  academic  requirements 
for  his  or  her  field  of  study  by  reviewing 
one  letter  of  recommendation  fitim  each 
of  the  following  categories: 

(i)  A  school  principal,  teacher, 
academic  or  non-academic  instructor  or 
cotmselor,  a  college  professor,  or 
academic  advisor. 

(ii)  A  member  of  the  commimity  or 
civic  leader  who  has  observed  the 
applicant  in  educational,  social,  or  civic 
activities. 

(iii)  A  tribal  representative  or  an 
Indian  community  member. 

(3)  Commitment  essay  (25  points). 
The  Secretary  considers  the  applicant's 
commitment  by  redwing  an  essay. 


written  by  the  applicanfthat 
addresses — 

(i)  The  applicant's  career  goals  and 
why  the  chosen  field  of  study  will 
benefit  Indian  people; 

(ii)  The  apphcant's  life  experiences 
and  personal  and  family  expectations 
that  will  enhance  the  applicant's 
anticipated  career  accomplishments; 
and 

(iii)  The  applicant's  anticipated 
commitment  to  providing  service  to 
Indian  people. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  nimiber  1810-^X)20) 
(Authority:  20  U.S.C.  7833) 

Sutipart  C— What  Conditions  Must  be 
Met  t>y  Fellows? 

$  263.30    What  are  the  basic  requirements 
ofsMlow? 

A  fellow  shall — 

(a)  Start  school  diuing  the  first 
semester  of  the  award  at  the  institution 
named  on  the  grant  award  document 
and  complete  at  least  one  full  academic 
term; 

(b)  Submit  to  the  Secretary  two  copies 
of  his  or  her  official  grade  report  at  the 
close  of  each  academic  term  and  upon 
completion  of  the  training  program  at 
that  institution; 

(c)  Submit  an  annual  continuation 
application,  in  the  form  and  timeframes 
specified  by  the  Secretary,  to  request 
funding  for  each  remaining  academic 
year  approved  under  the  initial 
application; 

fd)  Request  fittm  the  Secretary  a 
written  leave  of  absence  at  least  30  days 
prior  to  withdrawal,  unless  an 
emergency  situation  has  occurred,  for 
any  interruption  in  his  or  her  program 
of  academic  studies;  and 

(e)  Sign  an  agreement  with  the 
E)epartment  to  meet  the  provisions  of 
the  payback  requirement. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1810-0020) 

(Authority:  20  U.S.C.  7833) 

$  263.31    What  information  must  be 
sulMnlttad  after  a  feiiowship  is  awarded? 

To  verify  further  the  accuracy  of  the 
information  provided  in  the  application, 
the  applicant  shall  provide  all 
information  and  documents  as 
requested  by  the  Secretary,  including 
information  on  other  financial  aid 
sources  for  educational  purposes.  The 
applicant's  failure  to  provide  the 
requested  information  and  documents 
invalidates  the  application,  and  the 
Secretary  will  not  consider  it  for 
funding. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1810-0020) 
(Authority:  20  U.S.C  7833) 
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§  263.32    What  are  the  requirements  for  a 
leave  of  absenc9^ 

(a)  The  Secretary  may  approve  a  leave 
of  absence  for  a  period  not  longer  than 
one  academic  year  if  a  fellow  has 
successfully  completed  at  least  one 
academic  year. 

(b)  A  wrritten  request  for  a  leave  of 
absence  must  be  submitted  to  the 
Secretary  not  less  than  30  days  prior  to 
withdrawal  or  completion  of  a  grading 
period,  unless  an  emergency  situation 
has  occurred  and  the  Secretary  waives 
the  prior  notification  requirement. 

(c)  The  Secretary  permits  a  leave  of 
absence  only  if  the  institution  certifies 
that  the  fellow  is  eligible  to  resume  his 
or  her  course  of  study  at  the  end  of  the 
leave  of  absence. 

(d)  The  Secretary  withdraws  any 
remaining  funds  of  the  fellow's  award  if 
a  leave  of  absence  occurs  prior  to  the 
end  of  an  academic  term. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1810-0020) 
(Authority:  20  U.S.C.  7833) 

f  263.33    What  is  required  for  continued 
funding  under  a  fellowship? 

(a)  The  Secretary  reviews  the  status  of 
each  fellow  at  the  end  of  each  year  and 
continues  support  only  if  the  fellow — 

(1)  Has  complied  with  requirements 
under  this  part; 

(2)  Has  remained  a  full-time  student 
in  good  standing  in  the  Held  in  which 
the  fellowship  was  awarded;  and 

(3)  Has  submitted  a  noncompeting 
continuation  application  requesting 
additional  support. 

(b)  A  fellowsnip  terminates  when  the 
fellow  receives  the  degree  being  sought 
or  after  the  fellow  has  received  the 
fellowship  for  the  maximum  niunber  of 
years  allowed  as  defined  in  §  263.6, 
whichever  comes  first. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1810-0020) 

(Authority:  20  U.S.C.  7833) 

§263.34    When  is  a  fellowship 
discontinued? 

(a)  The  Secretary  may  discontinue  the 
fellowship  if  the  fellow — 

(1)  Fails  to  comply  with  the 
provisions  imder  this  part,  including 
failure  to  obtain  an  approved  leave  of 
absence  under  §  263.32,  or  with  the 
terms  and  conditions  of  the  fellowship 
award;  or 

(2)  Fails  to  report  any  change  in  his 
or  her  academic  status. 

(b)  The  Secretary  discontinues  a 
fellowship  only  after  providing 
reasonable  notice  and  an  opportunity 
for  the  fellow  to  rebut,  in  writing  or  in 
an  informal  meeting  with  the 
responsible  official  in  the  Department  of 
Education,  the  basis  for  the  decision. 


(Authority:  20  U.S.C.  7833) 

§263.35    What  are  the  payiMCk 
requirements? 

(a)  Individuals  receiving  assistance 
under  the  Indian  Fellowship  Program  or 
the  Profiassional  Development  Program 
are  required  to — 

(1)  Perform  work  related  to  the 
training  received  and  that  benefits 
Indian  people;  or 

(2)  Repay  all  or  a  prorated  part  of  the 
assistance  received. 

(b)  The  period  of  time  required  for  a 
work-related  payback  is  equivalent  to 
the  total  period  of  time  for  which 
training  was  actually  received  under  the 
Indian  Fellovvship  Program  or  the 
Professional  Development  Program. 

(c)  The  cash  payback  required  must  be 
equivalent  to  the  total  amoimt  of  funds 
received  and  expended  for  training 
received  under  either  of  these  programs 
and  may  be  prorated  based  on  any 
approved  work-related  service  the 
participant  performs. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1810-0020) 
(Authority:  20  U.S.C.  7832  and  7833) 

§  263.36    When  does  paytiack  t)egln? 

(a)  For  all  fellows  who  csmplete  their 
training  imder  the  Indian  Fellowship 
Program  or  the  Professional 
Development  Program,  except  for 
medical  degree  and  doctoral  degree 
candidates,  payback  must  begin  within 
six  months  from  the  date  of  completion 
of  the  training. 

(b)  For  fellows  in  a  doctoral  degree 
program  requiring  a  dissertation, 
payback  must  begin  not  later  than  two 
years  after  the  program's  academic 
coiu^e  work  has  been  completed  or  the 
institution  determines  the  student  is  no 
longer  eligible  to  participate  in  the 
training  program,  whichever  occurs 
first. 

(1)  After  academic  course  work  has 
been  completed,  fellows  in  a  doctoral 
degree  program  shall  submit  an  annual 
written  report  to  the  Secretary  on  the 
status  of  the  dissertation. 

(2)  Within  30  days  of  completion  of 
the  dissertation,  fellows  in  a  doctoral 
degree  program  shall  provide  written 
notification  to  the  Secretary  of 
completion  of  the  dissertation  and  of  the 
participant's  plans  for  completing  a 
work-related  or  cash  payback. 

(c)  For  fellows  in  a  doctoral  degree 
program  with  clinical  or  internship 
requirements,  payback  must  begin 
within  six  months  after  the  clinical  or 
internship  requirements  have  been  met 
or  the  institution  determines  the  student 
is  no  longer  eligible  to  participate  in  the 
training  program,  whichever  occurs 
first. 


(1)  After  academic  course  work  has 
been  completed,  fellows  in  a  doctoral 
degree  program  with  clinical  or 
internship  requirements  shall  submit  an 
aimual  written  report  to  the  Secretary 
on  the  status  of  completion  of  the 
clinical  or  internship  requirements. 

(2)  Within  30  days  of  completion  of 
the  clinical  or  internship  requirements, 
fellows  shall  provide  written 
notification  to  the  Secretary  of 
completion  of  those  requirements  and 
the  participant's  plans  for  completing  a 
work-related  or  cash  payback. 

(d)  For  fellows  in  a  medical  degree 
program,  payback  must  begin  six 
months  from  the  date  that  all  residency 
requirements  of  the  program  have  been 
met  or  the  institution  determines  the 
student  is  no  longer  eligible  to 
participate  in  the  training  program, 
whichever  occurs  first. 

(1)  After  academic  course  work  has 
been  completed,  fellows  in  a  medical 
degree  program  shall  submit  an  annual 
written  report  to  the  Secretary  on  the 
status  of  completion  of  the  residency 
requirements  of  the  program. 

(2)  Within  30  days  of  completion  of 
the  residency  requirements,  fellows  in  a 
medical  degree  program  shall  provide 
written  notification  to  the  Secretary  of 
completion  of  the  residency 
requirements  and  of  the  participant's 
plans  for  completing  a  work-related  or 
cash  payback. 

(e)  For  fellows  who  do  not  complete 
their  training  under  the  Indian 
Fellowship  Program  or  the  Professional 
Development  Program,  payback  must 
begin  within  six  months  from  the  date 
the  fellow  leaves  the  Indian  Fellowship 
Program  or  the  Professional 
Development  Program,  unless  he  or  she 
continues  as  a  full-time  student,  without 
interruption,  in  a  program  leading  to  a 
degree  in  an  accredited  institution  of 
higher  education. 

(1)  If  the  fellow  leaves  the  Indian 
Fellowship  Program  or  the  Professional 
Development  Program,  but  plans  to 
continue  his  or  her  education  as  a  full- 
time  student,  the  Secretary  may  defer 
the  payback  requirement  until  the 
participant  has  completed  his  or  her 
educational  program.  Written  requests 
for  deferment  must  be  submitted  to  the 
Secretary  within  30  days  of  leaving  the 
Indian  Fellowship  Program  or  the 
Professional  Development  Program  and 
must  provide  the  following  information: 

(i)  "The  name  of  the  accredited 
institution  the  student  will  be  attending. 

(ii)  A  copy  of  the  letter  of  admission 
firom  the  institution. 

(iii)  The  degree  being  sought. 

(iv)  The  projected  date  of  completion. 

(2)  After  approval  by  the  Secretary  of 
the  deferment  of  the  payback  provision 
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on  the  basis  of  cdntinuing  as  a  full-time 
student,  former  fellows  are  required  to 
submit  to  the  Secretary,  after  every 
grading  period,  i  status  report  from  an 
academic  advisor  or  other  authorized 
representative  of  the  institution  of 
higher  education  showing  verification  of 
enrollment  and  status. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1810-0020) 
(Authority:  20  U.sjc  7832  and  7833) 

§  263.37    What  an  the  paytMCk  reporting 

requirements?      i 

(a)  Written  notfce.  Participants  shall 
submit  to  the  Seiretary,  within  30  days 
of  completion  of  their  training  program, 
a  written  notice  of  intent  to  complete  a 
work-related  or  Qash  payback  or  to 
continue  in  a  decree  program  as  a  full- 
time  student. 

(b)  Work-related  payback.  If  the 
pMirticipant  proposes  a  work-related 
payback,  the  written  notice  of  intent 
must  include  information  explaining 
how  the  work-related  service  is  related 
to  the  training  retceived  and  benefits 
Indian  people. 

(1)  For  work-r«lated  service,  the 
Secretary  reviews  each  participant's 
payback  plan  to  determine  if  the  work- 
related  service  isj  related  to  the  training 
received  and  benefits  Indian  people. 


The  Secretary  approves  the  payback 
plan  if  a  determination  is  made  that  the 
work-related  service  to  be  performed  is 
related  to  the  training  received  and 
benefits  Indian  people,  meets  all 
applicable  statutory  and  regulatory 
requirements,  and  is  otherwise 
appropriate. 

(2)  The  payback  plan  for  work-related 
service  must  identify  where,  when,  the 
type  of  service,  and  for  whom  the  work 
will  be  performed. 

(3)  A  participant  shall  notify  the 
Secretary  in  writing  of  any  change  in  the 
work-related  service  being  performed 
within  30  days  of  such  a  diange. 

(4)  For  work-related  payback, 
individuals  shall  submit  a -status  report 
every  six  months  beginning  from  the 
date  tbe  work-related  service  is  to  begin. 
The  reports  must  include  a  certification 
from  the  participant's  employer  that  the 
service  or  services  have  been  performed 
without  interruption. 

(5)  Upon  written  request,  and  if 
appropriate,  the  Secretary  may  extend 
the  period  for  completing  a  work-related 
paybacJc  by  a  total  of  18  months. 

(6)  For  participants  who  initiate,  but 
cannot  complete,  a  work-related 
payback,  the  payback  reverts  to  a  cash 
payback. 

(c)  Cash  payback.  If  a  cash  payback  is 
to  be  made,  the  Department  will  contact 


the  participant  to  establish  an 
appropriate  schedule  for  payments. 

(Approved  by  the  Office  of  Management  and   ' 
Budget  under  control  number  1810-0020) 
(Authority:  20  U.S.C.  7832  and  7833) 

Subpart  D— How  Are  Fellowship 
Payments  Made? 

§  263.40    How  are  payments  made? 

(a)  Fellowship  payments  are  made 
directly  to  the  institution  of  higher 
education  where  a  fellow  is  enrolled, 
with  stipends  provided  to  the  fellow  in 
installments  by  the  institution.  No  fewer 
than  two  installments  per  academic  year 
may  be  made. 

(b)  If  a  fellow  transfers  to  another 
institution,  the  fiellowship  may  also  be 
transferred  provided  the  fellow 
maintains  basic  eligibility  for  the  award. 

(c)  A  fellow  who  officially  or 
imofficially  withdraws  or  is  expelled 
from  an  institution  before  completion  of 
a  term  shall  refund  a  prorated  portion  of 
the  stipends  received,  as  determined  by 
the  Secretary.  The  Secretary  requires  the 
institution  to  rettun  any  unexpended 
funds. 

(Authority:  20  U.S.C  7833) 

(FR  Doc.  96-22216  Filed  8-29-96;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Parts  913  and  950 

[DoGint  No.  FIM080-I-01] 
RIN2S77-AB96  I 

Offica  of  ttw  Assistant  Sacratary  for 
Public  and  Indian  Housing;  Optional 
Eamad  Income  Exclusions 

AQB4CY:  Office  Of  the  Assistant 
Secretary  for  P\iblic  and  Indian 
Housing.  HUD. 
ACTION:  Interim  jule. 

4 ■ 

summary:  This  rule  amends  HUD's 
regulations  for  Oie  definition  of  "annual 
income"  applicable  to  Public  Housing 
Agencies  and  Indian  Housing 
Authorities  (cottectively  called  Housing 
Agencies  or  HAp)  in  the  operation  of 
pubUc  housing  and  Indian  housing 
programs.  The  change  is  not  applicable 
to  the  Section  8  Housing  Assistance 
Payments  progmm.  The  rule  is 
necessary  to  entourage  HAs  to  take 
action  to  furthet  the  efforts  of  applicants 
and  tenants  to  seek  employment  and  to 
increase  their  e«med  income.  The 
intended  effiect  is  to  permit  HAs  to 
adopt  an  excluaion  for  earned  income, 
tailored  to  theiii  own  circumstances,  to 
support  the  effdrts  of  working  families. 
dates:  Effective  date:  September  30, 
1996.  \ 

Comment  dui  date:  October  29, 1996. 

ADDRESSES:  Interested  persons  are 
invited  to  submdt  comments  regarding 
this  rule  to  the  Office  of  the  General 
Coiuisel,  Rules  pocket  Clerk,  Room 
10276,  Departn^nt  of  Housing  and 
Urban  Developtient,  451  Seventh  Street, 
SW.,  Washington,  DC  20410-0500. 
Comments  shot) Id  refer  to  the  above 
docket  number  jand  title.  A  copy  of  each 
commimicatiori  submitted  will  be 
available  for  pinlic  inspection  and 
copying  during  regular  business  hours 
(weekdays  7:30(a.m.  to  5:30  p.m.  Eastern 
time)  at  the  abojve  address.  Facsimile 
(FAX)  comments  are  not  acceptable. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
the  public  housing  program,  contact 
Linda  Campbell.  Director,  Marketing 
and  Leasing  Management  Division, 
Office  of  Public  and  Assisted  Housing 
Operations,  Department  of  Housing  and 
Urban  Developjnent,  451  Seventh  Street, 
SW.,  Washington.  DC  20410,  telephone 
(voice):  (202)  708-0744.  extension  4020. 
(This  is  not  a  tdll-free  number.)  For 
hearing-  and  spieech-impaired  persons, 
this  number  may  be  accessed  via  text 
telephone  by  dialing  the  Federal 
Information  Re  ay  Service  at  1-800- 
877-8339. 


For  the  Indian  housing  programs, 
contact  Deborah  Lalancette,  Director, 
Housing  Management  Division,  Office  of 
Native  American  Programs,  Department 
of  Housing  and  Urban  Development. 
Room  B-133. 451  Seventh  Street,  SW., 
Washington,  DC  20410,  telephone 
(voice):  (202)  755-0088,  extension  122. 
(This  is  not  a  toll-free  number.)  For 
hearing-  and  speech-impaired  persons, 
this  number  may  be  accessed  via  text 
telephone  by  dialing  the  Federal 
Information  Relay  Service  at  1-600- 
877-8339. 

suppi.a»irARY  information: 
L  General 

This  rule  amends  HUD's  regulations 
for  the  public  housing  and  Indian 
housing  programs  that  govern  the 
definition  of  annual  income,  which  the 
Secretary  is  authorized  to  define.  Since 
income  eligibility  for  the  public  and 
Indian  housing  programs  is  determined 
based  on  this  term,  and  rents  are  based 
on  aimual  income,  as  modified  by 
statutorily  prescribed  adjustments, 
changes  in  this  definition  influence  who 
lives  in  these  types  of  housing  and  how 
much  they  are  required  to  pay.  (The 
change  is  not  applicable  to  the  Section 
8  Housing  Assistance  Payments 
program.) 

lihe  rule  is  necessary  to  encourage 
public  housing  agencies  and  Indian 
Housing  Authorities  (collectively  called 
housing  authorities  or  HAs)  to  take 
action  to  further  the  efforts  of  applicants 
and  tenants  to  seek  employment  and  to 
increase  their  earned  income.  The 
intended  effect  is  to  permit  HAs  to 
adopt  an  exclusion  for  earned  income, 
t*  ilored  t     heir  own  drcxunstances.  to 
supp  d  offorts  of  working  families. 

Tht  uepartment  believes  that,  in  light 
of  the  shortfall  in  funding  full  HA 
eligibility  for  the  Performance  Fimding 
System  (PFS)  expected  over  the  next 
two  years  and  the  possibility  that  an  HA 
can  develop  a  higher  income  base  by 
use  of  this  type  of  exclusion,  it  is  in  the 
best  interests  of  the  program  to 
encourage  occupancy  in  these  programs 
by  working  families. 

n.  The  Nature  of  Special  Treatment  for 
Earned  Income 

The  Balanced  Budget  Downpayment 
Act  I,  enacted  on  January  26, 1996  (Pub. 
L.  No.  104-99),  also  known  as  the 
Continuing  Resolution  or  "CR", 
specifically  authorized  housing  agencies 
to  allow  earned  income  adjustments,  as 
long  as  HUD's  operating  subsidy 
obligation  was  not  affected.  That 
provision  and  others  were  implemented 
by  HUD  by  issuance  of  a  Notice  to  HAs 
(PIH  96-6)  on  February  13, 1996,  which 


expires  on  September  30, 1996,  based 
on  the  expiration  of  the  CR  on  that  date. 

The  CR  enacted  by  Congress,  effective 
for  Federal  Fiscal  Year  1996,  permitted 
htnsing  agencies  to  take  actions  to 
attract  and  retain  working  families  in 
occupancy  such  as  the  adoption  of 
ceiling  rents  and  the  adoption  of  earned 
income  adjustments  that  would  ease  the 
impact  on  working  tenants.  The  Act  also 
repealed  Federal  admissions 
preferences,  permitting  HAs  to  use 
working  preferences  to  greater 
advantage.  This  rule  codifies  for  Federal 
Fiscal  Years  1997  and  1998  a  provision 
permitting  housing  agencies  to  provide 
for  special  treatment  of  earned  income. 

The  rationale  for  making  this 
provision  effective  via  a  rule  is  to  ensure 
some  degree  of  consistency  in 
Departmental  policy,  on  which  HAs  can 
rely.  The  Department  believes  that  this 
measiue  can  contribute  to  improving  the 
stability  of  HAs  by  permitting  them  to 
improve  the  income  mix  in  their 
developments,  thus  increasing  dwelling 
rental  income. 

There  is  a  difference  between  the 
special  treatment  of  earned  income 
specifically  authorized  by  the  CR  and 
that  authorized  by  this  rule.  There  are 
two  defined  terms  related  to  income 
imder  the  United  States  Housing  Act  of 
1937:  "annual  income"  and  "adjusted 
income."  The  former  is  a  gross  income 
amount,  which  is  used  to  determine  the 
eligibility  of  a  family  for  participation  in 
the  program  based  on  whether  that 
amoimt  is  less  that  50%  or  80%  of 
median  income  for  the  area  (adjusted  by 
family  size).  The  latter  is  a  net  amount 
after  adjustments  are  made  to  the  gross 
income,  which  is  used  to  determine  the 
amoimt  of  rent  a  family  pays  under  the 
affected  programs  because  rent  is 
generally  based  on  a  percentage  of 
"adjusted  income."  The  CR  authorized 
an  "adjustment"  to  income  affecting  the 
amoimt  of  "adjusted  income",  while 
this  rule  authorizes  an  "exclusion"  from 
income,  whidi  affects  income  at  an 
earlier  stage — the  definition  of  "annual 
income." 

The  reason  that  this  rule  authorizes  an 
exclusion  rather  than  an  adjustment  is 
that  the  scope  of  the  Department's 
authority  does  not  clearly  include 
authorizing  "adjustments"  without 
specific  Congressional  action.  The 
statute  prescribes  the  definition  of 
"adjusted  income"  but  leaves  to  the 
Secretary  of  HUD  the  authority  (under     , 
section  3  of  the  United  States  Housing 
Act  of  1937,  42  U.S.C.  1437a)  to  define 
the  term  "income,"  as  it  is  used  for 
purposes  of  determining  eligibility  and 
rental  payment  in  the  public  and  Indian 
housing  programs.  The  term  HUD  uses 
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that  conresponds  to  this  statutory  term  is 
"annual  income." 

Although  the  CR  provision  expires  at 
the  end  of  the  current  fiscal  year 
(September  30, 1996),  a  change  made  by 
the  Secretary  in  the  definition  of  income 
permitting  an  exclusion  for  earned 
income  can  have  longer  lasting  effect. 
The  Secretary  is  exercising  this  - 
authority  in  this  rule. 

Under  this  rule,  HAs  have  the 
authority  to  establish  their  own  earned 
income  exclusion,  as  a  means  of 
attracting  and  retaining  more  tenants 
with  earned  income.  The  "exclusion" 
an  HA  adopts  may  be  similar  or 
identical  to  the  "adjustment"  it  had 
adopted  under  the  CR. 

The  adoption  of  an  earned  income 
exclusion  under  this  rule  will  have  the 
same  effect  on  an  HA's  operating 
subsidy  as  the  adoption  of  an  earned 
income  adjustment  under  the  previously 
issued  HUD  Notice.  (See  discussion 
below.)  In  general,  HAs  that  opt  to  adopt 
earned  income  exclusions  will  increase 
their  total  income  if  they  are  successful    . 
in  obtaining  more  and/or  higher  income 
working  tenants  but  will  lose  income  if 
their  policies  do  not  produce  a  net 
increase  in  rent  revenues. 

m.  SpecilBc  Changes  in  Existing  Rules 

For  the  public  housing  program,  this 
change  to  permit  a  new  exclusion  is 
accomplished  by  adding  a  new 
paragraph  (d)  to  §913.106,  which  states 
the  definition  of  "annual  income."  The 
change  to  the  Indian  housing  program 
occurs  in  §950.102,  in  the  definition  of 
"annual  income,"  where  a  new 
paragraph  (3)  is  added.  The  new 
paragraphs  authorize  an  HA  to  adopt  a 
written  earned  income  exclusion,  aifter 
considering  certain  enumerated 
possibilities.  No  HUD  approval  is 
required  for  adoption  of  such  an 
exclusion.  However,  if  the  HA 
experiences  a  decrease  in  dwelling 
rental  income  as  a  result,  it  will  have  to 
absorb  the  cost. 

IV.  E£Bect  on  Operating  Subsidy 

In  addition  to  the  HUD  Notice  to 
housing  agencies  described  above,  HUD 
issued  a  second  Notice  (PIH  96-24)  in 
tlie  spring  of  1996,  implementing  the  CR 
with  respect  to  its  impact  on  the 
Performance  Funding  System  of 
determining  operating  subsidy 
eligibility.  Specifically,  that  Notice 
permitted  HAs  to  offset  PFS  funding 
shortfalls  by  retaining  increases  in 
dwelling  rental  income  that  result  from 
increases  in  residents'  earned  incomes 
and  non-dwelling  rental  income  earned 
by  the  HAs  through  entrepreneurial 
activities.  That  Notice  made  the  changes 
effective  for  the  shorter  period  through 


Federal  Fiscal  Year  1998  or  the  time  by 
which  HUD  no  longer  has  a  shortfall  in 
the  availability  of  funds  to  pay'fuU 
operating  subsidy  eligibiUty  to  all  HAs. 
Under  this  rule,  as  under  that  Notice, 
the  special  treatment  given  earned 
income  by  an  HA  will  not  affect  its  PFS 
subsidy  eUgibility.  That  eligibility  will 
be  calculated  without  respect  to  either 
decreases  in  rental  income  resulting 
from  the  exclusion,  or  increases 
resulting  fi-om  higher  rents  received 
from  households  with  earned  income. 
Another  pending  rulemaking  (FR-4072) 
codifies  those  changes. 

V.  Scope  of  rule 

The  CR  authorized  the  earned  income 
adjustment  only  for  the  public  and 
Indian  housing  programs  and  only 
based  on  the  premise  that  operating 
subsidy  obligations  of  the  Department 
would  not  be  affected.  This  rule  follows 
those  limits  on  the  scope  of  the  optional 
special  treatment  of  earned  income. 
Therefore,  the  change  is  not  applied  to 
other  programs  usually  governed  by  the 
same  definition  of  "annual  income," 
such  as  the  Section  8,  Section  236,  and 
Rent  Supplement  programs. 

Findings  and  Certificatioiis 

Justification  for  Interim  Rule 

The  Department  generally  publishes  a 
rule  for  public  comment  before  issuing 
a  rule  for  effect,  in  accordance  with  its 
regulations  on  rulemaking  in  24  CFR 
part  10.  However,  part  10  provides  that 
prior  public  procedure  will  be  omitted 
if  HUD  determines  that  it  is 
"impracticable,  unnecessary,  or  contrary 
to  the  public  interest"  (24  CFR  10.1). 

The  change  made  by  this  interim  rule 
merely  adds  an  optional  exclusion  to 
the  definition  of  income  used  by 
Housing  Agencies,  which  supports  the 
policy  of  obtaining  a  broad  range  of 
income  levels  in  public  housing  and 
Indian  housing  developments  and  the 
Secretary's  policy  of  encouraging  HAs  to 
increase  the  number  of  working  families 
residing  in  these  developments.  As 
noted  earlier,  the  Department  has 
already  authorized  the  use  of  such 
income  exclusions  for  a  limited  period 
of  time,  based  on  the  Balanced  Budget 
Downpayment  Act  I,  in  a  Notice. 
Authorization  of  such  an  optional 
exclusion  in  this  rule  is  expected  to 
increase  the  number  of  HAs  using  it, 
helping  to  encourage  the  participation 
of  working  families  in  these  programs. 

Implementation  of  the  rule's 
provisions  is  needed  as  soon  as  possible 
to  facilitate  the  adoption  of  this  type  of 
exclusion  to  realize  the  benefits  of 
increasing  the  incentives  for  working 
families  to  participate  and  to  prevent 


HAs  that  are  now  deducting  earned 
income  fi^om  having  to  change  their 
policy  starting  on  October  1,  1996,  only 
to  institute  earned  income  exclusions 
later.  Therefore,  the  Department  has 
determined  that  good  cause  exists  to 
omit  prior  public  procedure  for  this 
interim  rule  because  such  delay  would 
be  contrary  to  the  public  interest  and 
unnecessary. 

In  the  interest  of  obtaining  the  fullest 
participation  possible  in  determining 
the  factors  that  should  be  considered  in 
an  HA's  determination  to  adopt  an 
earned  income  exclusion,  the 
Department  does  invite  public  comment 
on  the  rule.  The  comments  received 
within  the  60-day  comment  period  will 
be  considered  during  development  of  a 
final  rule  that  will  supersede  this 
interim  rule. 

Impact  on  the  Environment 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50  that 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969,  42  U.S.C.  4332.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  and  copying  during  regular 
business  hours  (7:30  a.m.  to  5:30  p.m.) 
in  the  Office  of  the  Rules  Docket  Clerk, 
Room  10276,  451  Seventh  Street.  SW., 
Washington.  DC  20410-0500. 

Federalism  Impact 

The  General  Counsel,  as  the 
E>esignated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  do  not  have  significant 
impact  on  States  or  their  political 
subdivisions  since  the  provisions  of  this 
interim  rule  simply  add  an  option  for 
housing  agencies  to  adopt.  To  the  extent 
there  is  an  impact,  it  is  advantageous  to 
the  HAs.  which  are  creatures  of  State  or 
local  government. 

Impact  on  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  rule  does  not  have 
potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being.  Therefore,  the  rule  is 
not  subject  to  review  under  the  Order. 
The  rule  merely  broadens  the  options 
for  housing  agencies  in  managing  their 
public  housing  or  Indian  housing 
programs  to  encourage  families  to  obtain 
employment  and  to  increase  their 
earnings. 
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Impact  on  Snail  Entities 

The  Secretary,  in  accordance  with  the 
Regulatory  Flbxibility  Act  (5  U.S.C. 
605(b)),  has  raviewed  this  rule  before 
publication  and  by  approving  it  certifies 
that  this  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities,  became  it  makes  available 
additional  options  for  housing  agencies 
but  does  not  Impose  mandatory 
obligations,    i 

Catalog  I 

The  Catalog  ^f  Federal  Domestic 
Assistance  nuntber  for  the  programs  affected 
by  this  rule  is  M.850. 

Listof  Subiects 

24  CFR  Part  913 

Grant  progipms — housing  and 
community  development,  Public 
housing,  Reporting  and  recordkeeping 
requirements^ 

24  CFR  Part  sisO 

Aged,  Grant  programs — housing  and 
community  development,  Grant 
programs — Indians,  Indians,  Individuals 
with  disabilities.  Low  and  moderate 
income  housihg.'Public  housing. 
Reporting  and  recordkeeping 
requirements, 

Accordingly,  parts  913  and  950  of  title 
24  of  the  Code  of  Federal  Regulations 
are  amended  as  follows: 

PART  913— DEFINITION  OF  INCOME. 
INCOME  UMfTS,  RENT  AND 
REEXAMINATION  OF  FAMILY  INCOME 
FOR  THE  PUBUC  HOUSING 
PROGRAM 

1.  The  authority  citation  for  part  913 
continues  to  iead  as  follows: 

Authority:  41  U.S.C.  1437a,  1437d,  1437n 
and  3535(d). 

2.  In  §  913.106,  paragraphs  (d)  and  (e) 
are  redesignated  as  paragraphs  (e)  and 
(0.  and  a  new  paragraph  (d)  is  added,  to 
read  as  follow  s: 

§913.106    AmUai  income. 

***** 

(d)  In  addition  to  the  exclusions  from 
annual  income  covered  in  paragraph  (c) 
of  this  section,  a  housing  agency  may 
adopt  additional  exclusions  for  earned 
income  pursuant  to  an  established 
written  polict- 

(1)  In  establishing  such  a  policy,  a 
housing  agenty  must  adopt  one  or  more 
of  the  following  types  of  earned  income 
exclusions,  iilcluding  variations  thereof: 

(i)  Exclude  all  or  part  of  the  family's 
earned  income; 

(ii)  Apply  t  le  exclusion  only  to  new 
sources  of  earned  income  or  only  to 
increases  in  darned  income; 


(iii)  Apply  the  exclusion  to  the  earned 
income  of  the  head,  the  spouse,  or  any 
other  fomily  member  age  18  or  older; 

(iv)  Apply  the  exclusion  only  to  the 
earned  income  of  persons  other  than  the 
primary  earner; 

(v)  Apply  the  exclusion  to  applicants, 
newly  admitted  families,  existing 
tenants,  or  persons  joining  the  family; 

(vi)  Make  the  exclusion  temporary  or 
permanent,  for  the  HA,  the  family,  or 
the  affected  family  member; 

(vii)  Make  the  exclusion  graduated,  so 
that  more  earner!  income  is  excluded  at 
first  and  less  earned  income  is  excluded 
after  a  period  of  time; 

(viii)  Exclude  any  or  all  of  the  costs 
that  are  incurred  in  order  to  go  to  work 
but  are  not  compensated,  such  as  the 
cost  of  special  tools,  equipment,  or 
clothing; 

(ix)  Exclude  any  or  all  of  the  costs  that 
result  from  earning  income,  such  as 
social  security  taxes  or  other  items  that 
are  withheld  in  pajooU  deductions; 

(x)  Exclude  any  portion  of  the  earned 
income  that  is  not  available  to  meet  the 
family's  own  needs,  such  as  amoimts 
that  are  paid  to  someone  outside  the 
family  for  alimony  or  child  support;  and 

(xi)  Exclude  any  portion  of  the  earned 
income  that  is  necessary  to  replace 
benefits  lost  because  a  family  member 
becomes  employed,  such  as  amounts 
that  the  family  pays  for  medical  costs  or 
to  obtain  medical  insurance. 

(2)  Any  amoimts  that  are  excluded 
from  annual  income  under  this 
paragraph  (d)  may  not  also  be  deducted 
in  determining  adjusted  income,  as 
defined  in  §913.102. 

(3)  Housing  agencies  do  not  need 
HUD  approval  to  adopt  optional  earned 
income  exclusions. 

(4)  In  the  calculation  of  Performance 
Funding  System  operating  subsidy 
eligibility,  housing  agencies  will  have  to 
absorb  any  loss  in  rental  income  that 
results  from  the  adoption  of  any  of  the 
optional  earned  income  exclusions 
discussed  in  paragraph  (d)(1)  of  this 
section,  including  any  variations  of  the 
listed  options. 

PART  95&-INDIAN  HOUSING 
PROGRAMS 

3.  The  authority  citation  for  part  950 
continues  to  read  as  follows: 

Authority:  25  U.S.C.  4S0e(b);  42  U.S.C. 
1437aa-1437ee  and  3535(d). 

4.  In  the  definition  of  "Annual 
income"  in  §  950.102,  paragraphs  (3) 
and  (4)  are  redesignated  as  paragraphs 
(4)  and  (5),  and  a  new  paragraph  (3)  is 
added,  to  read  as  follows: 

S960.102    Definraons. 


Annual  income.  *  *  * 

(3)  In  addition  to  the  exclusions  from 
annual  income  covered  in  paragraph  (2) 
of  this  definition,  an  IHA  may  adopt 
additional  exclusions  for  earned  income 
pursuant  to  an  established  written 
policy. 

(i)  in  establishing  such  a  policy,  an 
IHA  must  adopt  one  or  more  of  the 
following  types  of  earned  income 
exclusions,  including  variations  thereof: 

(A)  Exclude  all  or  part  of  the  family's 
earned  income; 

(B)  Apply  the  exclusion  only  to  new 
soiut»s  of  earned  income  or  only  to 
increases  in  earned  Income; 

(C)  Apply  the  exclusion  to  the  earned 
income  of  die  head,  the  spouse,  or  any 
other  family  member  age  18  or  older; 

(D)  Apply  the  exclusion  only  to  the 
earned  income  of  persons  other  than  the 
primary  earner; 

(E)  Apply  the  exclusion  to  applicants, 
newly  admitted  families,  existing 
residents,  or  persons  joining  the  family; 

(F)  Make  the  exclusion  temporary  ok 
permanent,  for  the  IHA,  the  family,  or 
the  affected  family  member; 

(G)  Make  the  exclusion  graduated,  so 
that  more  earned  income  is  excluded  at 
first  and  less  earned  income  is  excluded 
after  a  period  of  time; 

(H)  Exclude  any  or  all  of  the  costs  that 
are  incurred  in  order  to  go  to  work  but 
are  not  compensated,  such  as  the  cost  of 
sp>ecial  tools,  equipment,  or  clothing; 

(I)  Exclude  any  or  all  of  the  costs  that 
result  from  earning  income,  such  as 
social  security  taxes  or  other  items  that 
are  withheld  in  payroll  deductions; 

(J)  Exclude  any  portion  of  the  earned 
income  that  is  not  available  to  meet  the 
family's  own  needs,  such  as  amounts 
that  are  paid  to  someone  outside  the 
family  for  alimony  or  child  support;  and 

(K)  Exclude  any  portion  of  tne  earned 
income  that  is  necessary  to  replace 
benefits  lost  because  a  family  member 
becomes  employed,  such  as  amounts 
that  the  family  pays  for  medical  costs  or 
to  obtain  medical  insurance. 

(ii)  Any  amounts  that  are  excluded 
from  aimual  income  under  paragraph  (3) 
of  this  definition  may  not  also  be 
deducted  in  determining  adjusted 
income,  as  defined  in  this  section. 

(iii)  IHAs  do  not  need  HUD  approval 
to  adopt  optional  earned  income 
exclusions. 

(iv)  In  the  calculation  of  Performance 
Funding  System  operating  subsidy 
eligibility,  IHAs  will  have  to  absorb  any 
loss  in  rental  income  that  results  from 
the  adoption  of  any  of  the  optional 
earned  income  exclusions  discussed  in 
paragraph  (3)(i)  of  this  definition, 
including  any  variations  of  the  listed 
options. 
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♦ 

Dated:  August  6, 1996. 
Kevin  Emanuel  Marcfaman, 
Acting  Assistant  Secretary  for  Public  and 
Indian  Housing. 

[FR  Doc.  96-22214  Filed  S-29-96;  8:45  am]  J 

BNJJNG  COOC  4210-33-P 


^ 


Friday 

August  30,  1996 


7        S 


Part  IX 


Department  of  the 
Interior 

Fish  and  Wildlife  Service 

50  CFR  Part  20 

Migratory  Bird  Hunting;  Harvest 
Information  Program;  Hunting  Regulations 
on  Certain  Federal  Indian  Reservations 
and  Ceded  Lands;  Eariy  Seasons  and 
Bag  and  Possession  Limits;  Final  Rules 


r      i       i 

i  i 


46350        Fed«iral  Register  /  Vol.  61,  No.  170  /  Friday,  August  30.  1996  /  Rules  and  Regulations 


* 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  20 
RIN  1018-ADOe 

Migratory  Bird  Harvest  Information 
Program  i 

agency:  Fish  anc^  Wildlife  Service, 

Interior. 

ACTION:  Final  rul^ 


SUMMARY:  The  Fi<h  and  Wildlife  Service 
(Service)  and  State  wildlife  agencies 
(States)  are  coofiarativeiy  establishing  a 
national  Migratoi|y  Bird  Harvest 
Information  Progtam  (Program).  The 
Program  requires  licensed  migratory 
game  bird  hunters  to  supply  their 
names,  addressee  and  other  necessary 
information  to  the  himting  licensing 
authority  of  the  State  in  which  they 
hunt.  The  Program  improves  the  quality 
and  extent  of  information  about  the 
harvests  of  migratory  game  birds  to 
better  manage  these  populations.  The 
Program  requires  hunters  to  have 
evidence  of  cxurcDt  Program 
participation  (Prdgram  validation)  on 
their  person  white  hunting  migratory 
game  birds  in  participating  States. 
Hunters'  names  and  addresses  will 
provide  a  samplei  frame  for  voluntary 
himter  surveys  needed  to  improve 
harvest  estimates  for  all  migratory  game 
birds.  States  will  gather  migratory  bird 
himters'  names  and  addresses  emd  the 
Service  will  conduct  the  harvest 
surveys.  This  specific  action  adds  7 
States  to  the  list  of  those  participating 
in  the  Program,  bringing  the  total  to  17. 
EFFECTIVE  DATE:  jhis  rule  takes  effect  on 
September  1,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  J.  Hindmari,  Migratory  Bird 
Harvest  Informadon  Program 
Coordinator.  Office  of  Migratory  Bird 
Management,  U.S.  Fish  and  Wildlife 
Service,  (410)  827-6612,  FAX  (410) 
827-5186.  I 

SUPPt-EMBfTARY  INFORMATION:  This  final 
rule  facilitates  the  collection  of  needed 
information  about  migratory  game  birds 
harvests.  A  proposed  rule  was 
published  in  the  April  29, 1996,  Federal 
Register  (61  FR  i8936).  This  final  rule 
amends  Section  20.20  of  50  CFR  by 
adding  Alabama,  Georgia,  Idaho, 
Illinois,  Maine,  Minnesota,  Mississippi. 
Pennsylvania,  Tennessee,  and  Vermont 
to  the  list  of  participating  States. 
Licensed  hunter$,  as  a  condition  for 
hunting  migratory  game  birds  in  these 
States,  would  be  required  to  annually 
provide  their  natnes,  addresses,  and 
other  necessary  information  to  the 


licensing  authority  of  the  State  in  which 
they  hunt.  This  information  will 
provide  a  nationwide  sampling  frame  of 
migratory  bird  hunters,  from  which 
representative  samples  of  hunters  will 
be  selected  and  asked  to  participate  in 
voluntary  harvest  surveys  that  the 
Service  will  conduct  annually. 

The  Service  and  States  are  currently 
implementing  this  l*rogram  over  a  5- 
year  period,  starting  with  the  1994-95 
himting  season.  During  this 
implementation,  the  Program's 
participation  requirement  will  not  apply 
on  Federal  Indian  Reservations  or  to 
tribal  members  hunting  on  ceded  lands. 
Participating  States  will  provide  the 
sample  frame  by  annually  collecting  the 
name,  address,  and  date  of  birth  of  each 
State  licensed  migratory  bird  hunter.  To 
reduce  survey  costs  and  to  identify 
hunters  who  hunt  less  commonly- 
hunted  species.  States  will  also  request 
that  each  migratory  bird  hunter  provide 
a  brief  summary  of  his  or  her  migratory 
bird  himting  activity  for  the  previous 
year.  States  will  send  this  information  to 
the  Service,  and  the  Service  will  sample 
himters  and  conduct  national  hunter 
activity  and  harvest  surveys. 

A  notice  of  intent  to  estabUsh  the 
Program  was  published  in  the  June  24, 
1991,  Federal  Register  (56  FR  28812).  A 
final  rule  establishing  the  Program  and 
initiating  a  2-year  pilot  phase  in  three 
volimteer  States  (California,  Missouri, 
and  South  Dakota)  was  published  in  the 
March  19, 1993,  Federal  Register  (58  FR 
15093).  The  pilot  phase  was  completed 
following  the  1993-94  migratory  bird 
himting  seasons  in  California,  Missouri, 
and  South  Dakota. 

A  State/Federal  group  was  formed  to 
evaluate  Program  requirements,  the 
different  approaches  used  by  the  pilot 
States,  and  the  Service's  survey 
procedures  during  the  pilot  phase.  Their 
evaluation  resulted  in  Program  changes 
specified  in  a  final  rule,  published  in 
the  October  21, 1994,  Federal  Register 
(59  FR  53334).  initiating  the 
implementation  phase  of  the  Program. 

CurrenUy,  all  hcensed  migratory  game 
bird  hunters  in  participating  States  are 
required  to  have  a  Program  validation, 
indicating  that  they  have  identified 
themselves  as  migratory  bird  hunters 
and  have  provided  the  required 
information  to  the  State  wildlife  agency. 
Hunters  must  provide  the  required 
information  to  each  State  in  which  they 
hunt  migratory  birds.  Validations  are 
printed  on  or  attached  to  the  annual 
State  hunting  license  or  on  a  State- 
specific  supplementary  permit, 

The  StateA^ederal  technical  group 
continues  evaluating  the  Program  to 
determine  the  adequacy  and  timeliness 
of  the  sample  frame,  time  burden,  cost. 


and  other  impacts  on  hunters,  State 
license  agents,  State  wildlife  agencies, 
and  the  Service.  Current  emphasis  is  on 
the  time  requirement  for  the  sample 
frame  and  alternative  survey  methods 
for  special  groups  of  unlicensed  hunters 
(e.g.,  junior  and  senior  hunters). 

Names,  addresses,  and  other 
information  are  needed  in  time  to 
distribute  hunting  record  forms  to 
selected  hunters  before  they  forget  the 
details  of  their  hunts.  Previously,  the 
Service's  survey  design  required 
participating  States  to  send  the  required 
information  to  the  Service  within  5 
business  days  of  the  hunting  license  or 
permit  issuemce  (10  business  days  if  the 
information  is  in  electronic  form). 
Several  States  expressed  concern  that 
they  could  not  meet  this  time 
requirement.  The  Service  conducted  an 
experiment  during  the  1994-95  hunting 
season  to  determine  whether  extending 
the  time  requirement  would  adversely 
affect  the  accuracy  of  survey  results. 
Based  on  the  results  of  that  experiment, 
the  Service  now  requires  participating 
States  to  forward  hunter  information  to 
the  Service  within  30  calendar  days 
frt>m  the  date  of  license  or  permit 
issuance. 

The  Service  does  not  require  hunters 
exempted  from  State  permit  and 
licensing  requirements  to  participate  in 
the  Program.  This  would  include  junior 
hunters,  senior  hunters,  landowners, 
and  other  special  categories. 
Exemptions  vary  on  a  State-by-State 
basis.  Excluding  these  hunters  from  the 
Program  also  excludes  their  harvest 
from  the  estimates  which  may  result  in 
serious  bias.  Thus  States  may  require 
exempted  hunters  to  participate;  and  the 
Service  encourages  States  to  provide 
any  available  information  about  these 
groups  (for  example,  junior  hunter 
safety  course  participant  lists,  names 
and  addresses  of  landowners.  State 
harvest  estimates  for  exempted 
categories)  to  the  Service  for  use  in 
improving  harvest  estimates. 
Methodology  may  vary  by  State  and  will 
be  incorporated  into  individual 
Memoranda  of  Agreement  with  the 
Service. 

The  Service  will  use  the  names  and 
addresses  only  for  conducting  hunter 
surveys.  Names  and  addresses  will  be 
deleted  after  the  surveys.  State  uses  of 
these  names  and  addresses  will  be 
governed  by  State  laws. 

Under  5  U.S.C.  553(d)(3)  at  least  30 
days  is  required  for  a  rule  to  become 
effective  unless  an  agency  has  good 
cause  to  make  it  sooner.  The  Service 
and  the  States  are  currently 
implementing  this  Program  over  a  five- 
year  period  at  the  request  of  the 
International  Association  of  Fish  and 
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Wildlife  Agencies.  The  States  added  by 
this  rule  to  the  list  of  participating 
States,  Alabama,  Georgia,  Idaho,  Illinois, 
Maine,  Minnesota,  Mississippi, 
Pennsylvania,  Tennessee,  and  Vermont, 
have  all  prepared  for  a  September  1 
implementation  date  of  the  Program. 
Generally,  migratory  game  bird  hunting 
seasons  may  begin  as  early  as  September 
1, 1996,  and  since  migratory  game  bird 
himters  are  required  to  have  a  Program 
validation  on  tihieir  person  while 
hunting  migratory  game  birds  in  these 
States,  the  Service  believes  this  rule 
should  be  effective  on  September  1, 
1996. 

Review  of  Comments  and  the  Service's 
Response 

The  Service  received  comments  on 
the  proposed  rule  from  six  States.  All 
supported  the  Program,  but  requested  a 
delay  in  their  implementation  date. 

1.  Implementation  Phase — Schedule  of 
State  Participation 

Comment:  North  Carolina  requested 
implementation  be  delayed  to  1997. 
North  Carolina  is  considering  a  major 
license  system  change  in  1997  and 
wants  to  implement  the  Harvest 
Information  Program  with  this  change. 
Arkansas,  Colorado,  Virginia,  and 
Wisconsin  requested  implementation  be 
delayed  to  1998,  due  to  anticipated 
changes  in  their  licensing  systems. 
South  Carolina  requested 
implementation  be  delayed  to  1998  to 
obtain  approval  from  their  State 
legislature  to  implement  the  Program. 

Service  Response:  The  Service  has 
consistently  encouraged  States  to 
advance  in  the  implementation 
schedule,  and  discourage  any  delays. 
However,  the  proposed  delays  by 
Arkansas,  Colorado,  North  Carolina, 
Virginia,  and  Wisconsin  are  premised 
on  improved  license  procedures  that 
will  better  accommodate  the  Program. 
South  Carolina's  proposed  delay  is 
based  on  implementing  the  Program 
with  the  endorsement  of  their  State 
legislature  which  will  help  ensure 
successful  implementation.  Thus,  the 
Service  agrees  to  North  Carolina's 
Program  implementation  and 
implementation  in  1998  for  Arkansas, 
Colorado,  South  Carolina,  Virginia,  and 
Wisconsin. 

NEPA  Consideration 

The  Service  considered  the 
establishment  of  this  Harvest 
Information  Program  and  options  in  the 
"Environmental  Assessment:  Migratory 
Bird  Harvest  Information  Program." 
Copies  of  this  document  are  available 
from  the  Service  at  the  address 


indicated  under  the  caption  FOR 
FURTHER  INFORMATION  CONTACT. 

Regulatory  Flexibility  Act  and  the 
Paperwork  Reduction  Act 

On  June  14, 1991,  the  Assistant 
Secretary  for  Fish  and  Wildlife  and 
Parks  concluded  the  rule  would  not 
have  a  significant  effiact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  FlexibiUty  Act  5  USC  601  et 
seq.  This  rule  will  eventually  affect 
about  3-5  milhon  migratory  game  bird 
hunters  when  it  is  fully  implemented.  It 
will  require  licensed  migratory  game 
bird  hunters  to  identify  themselves  and 
to  supply  their  names,  addresses,  and 
birth  dates  to  the  State  licensing 
authority.  Additional  information  will 
be  requested  in  order  that  they  can  be 
efficiently  sampled  for  a  voluntary 
national  harvest  survey.  Hunters  will  be 
required  to  have  Program  vaUdation  on 
their  person  while  himting  migratory 
game  birds. 

The  States  may  require  a  fee  to  cover 
their  administrative  costs.  State 
himting-Ucense  vendors  range  from 
small  to  very  large  entities.  TTiis  rule 
should  not  economically  impact  any 
vendors/agents.  Only  migratory  game 
bird  hunters  (individuals)  must  provide 
this  information,  so  this  rule  should  not 
adversely  affect  small  entities. 

The  collection  of  information 
contained  in  this  rule  was  approved  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501  et  seq.  and 
assigned  clearance  number  1018-0015. 
The  Service  requires  information  from 
licensed  hunters  before  they  can  hunt 
mira^tory  game  birds. 

ine  public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  0.015  ho\iis  per  response.  This 
includes  the  time  needed  to  review 
instructions;  search  existing  data 
sources;  gather  and  maintain  data;  and 
complete  and  review  the  collection  of 
information.  Comments  regarding  the 
burden  estimate  or  any  other  aspect  of 
these  reporting  requirements  should  be 
directed  to  the  Service  Information 
Collection  Clearance  Officer,  ms  224 
ARLSQ,  U.S.  Fish  and  Wildlife  Service, 
1849  C  Street.  NW.,  Washington,  DC 
20240,  or  the  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
1018-0015,  Washington,  DC  20503. 

Executive  Order  12866 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866. 

Executive  Order  12612 — Federalism 

The  regulations  do  not  have 
significant  Federalism  effects  as 
provided  in  Executive  Order  12612.  Due 


to  the  migratory  nature  of  certain  bird 
species,  the  Federal  Government  was 
given  responsibility  for  their 
management  under  the  Migratory  Bird 
Treaty  Act.  State  harvest  surveys 
presently  cannot  provide  adequate 
national  estimates  of  migratory  game 
bird  harvests  for  the  following  reasons: 
(1)  Some  States  do  not  now  conduct 
annual  harvest  surveys  or  maintain 
accessible  lists  of  hunter  names  and 
addresses;  (2)  comparable  information  is 
not  available  fit)m  all  States  because 
States  have  different  survey  procedures; 
(3)  many  State  license  lists  are  not 
available  in  time  to  permit  distribution 
of  hunter  records  early  in  the  hunting 
season;  and  (4)  budget  constraints  often 
prevent  States  from  conducting  harvest 
surveys  during  certain  years  and  may 
cause  some  States  to  eliminate  them 
completely. 

The  regulations  do  not  have  a 
substantial  direct  effect  on  fiscal 
capacity;  do  not  change  the  roles  or 
responsibilities  of  Federal  or  State 
Governments;  and  do  not  intrude  on 
State  poUcy  or  administration. 
Therefore,  these  regulations  have  no 
significant  Federafism  effects  and  do  not 
warrant  the  preparing  of  a  Federalism 
Assessment.  In  fact,  they  promote 
Federal/State  cooperation  and  reduce 
duplication  of  survey  efforts. 

These  regulations  do  not  constitute  a 
significant  regulatory  action  as  defined 
by  Executive  Order  12866.  Therefore  an 
assessment  of  their  effects  on  State 
governments,  under  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104—4),  is  not  required.  The  States  may 
require  a  handling  fee  from  licensed 
migratory  bird  himters  to  cover  the 
administrative  costs  of  implementing 
the  Program.  Thus  these  regulations  will 
not  have  a  significant  economic  impact 
on  the  States. 

Executive  Order  12360— Taking  of 
Individual  Property  Rights 

Executive  Order  12360  discussed 
gmdelines  for  the  taking  of  individual 
property  rights.  These  regulations, 
authorized  by  the  Migratory  Bird  Treaty 
Act,  do  not  affect  any  constitutionally- 
protected  property  rights.  They  would 
not  result  in  the  physical  occupancy, 
physical  invasion,  or  regulatory  taking 
of  any  property. 

Authorship 

The  primary  author  of  this  rule  is 
Larry  J.  Hindman,  Office  of  Migratory 
Bird  Management. 

List  of  Subjects  in  50  CFR  Part  20 

Exports,  Hunting,  Imports.  Reporting 
and  record  keeping  requirements, 
Transportation,  Wildlife. 
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For  the  reasoos  set  out  in  the 
preamble,  50  CfR  Part  20  is  amended  as 
set  forth  below.. 

PART  20— {AMENDED] 

1.  The  authority  citation  for  Part  20 
continues  to  re^d  as  follows: 

Authority:  16  li.S.C.  703-712  and  16 
U.S.C  742  a-j      I 

2.  Section  20^0  is  amended  by 
revising  paragraphs  (b)  and  (e)  to  read 
as  follows: 

§20.20    Migratory  Bird  Harvest  Information 
Program. 

•  *        •        •        • 

(b)  General  provisions.  Each  person 
hunting  migratory  game  birds  in 
Alabama,  Qdifomia,  Georgia,  Idaho, 
Illinois,  Maine,  Maryland,  Michigan, 
Minnesota,  Mississippi,  Missouri, 
Oklahoma.  Oregon,  Pennsylvania,  South 
Dakota,  Tennessee,  and  Vermont  must 
identify  himself  or  herself  as  a  migratory 
bird  hunter  and  give  his  or  her  name, 
address,  and  date  of  birth  to  the 
respective  Statej  himting  licensing 
authority  and  njust  have  on  his  or  her 
person  evidenc^,  provided  by  that  State, 
of  compliance  With  this  requirement. 

•  »        *      I  »        * 

(e)  Implementation  schedule.  The 
Service  continuies  to  implement  the 
Program  over  the  next  2-year  period 
from  1997-199^.  States  must  participate 
on  or  before  thel  follov«dng  schedule: 

1997 — Anzoi^a,  Florida,  Kentucky, 
Ohio,  North  Carolina,  and  Texas. 

1998 — Alaska,  Arkansas,  Colorado, 
Connecticut,  D(  laware,  Indiana,  Iowa, 
Kansas,  Louisiana,  Massachusetts, 
Montana,  Nebraska,  Nevada,  New 
Hampshire,  Nef/  Jersey,  New  Mexico, 
New  York,  Norl|i  Dakota,  Rhode  Island, 
South  Carolina  J  Utah,  Virginia, 
Washington,  Wpst  Virginia,  Wisconsin, 
and  Wyoming.  . 

Dated:  August  ^7, 1996. 
George  T.  Framp^on,  Jr., 

Assistant  Secretaty  for  Fish  and  Wildlife  and 

Parks. 

[PR  Doc.  96-2224(5  Filed  8-29-96;  8:45  am) 
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action:  Final  rule. 


50  CFR  Part  201 
RIN  1018-AD69 


Migratory  Bird  Hunting;  Migratory  Bird 
Hunting  Regulations  on  Certain 
Federal  Indian  Reservations  and 
Ceded  l^nds  ff  r  the  1996-07  Early 
Season 

AGENCY:  Fish  ai^d  Wildlife  Service, 
Interior. 


SUMMARY:  This  rule  prescribes  special 
early  season  migratory  bird  himting 
regulations  for  certain  tribes  on  Federal 
Indian  reservations,  off-reservation  trust 
lands  and  ceded  lands.  This  responds  to 
tribal  requests  for  U.S.  Fish  and  WildUfe 
Service  (hereinafter  Service)  recognition 
of  their  authority  to  regulate  hunting 
under  established  guidelines.  This  rule 
allows  the  establishment  of  season  bag 
limits  and,  thus,  harvest  at  levels 
compatible  with  populations  and 
habitat  conditions. 

EFFECTIVE  DATE:  This  rule  takes  effect  on 
September  1, 1996. 

ADDRESSES:  The  pubUc  may  inspect 
comments  received,  if  any,  on  the 
proposed  special  hunting  regulations 
and  tribal  proposals  during  normal 
business  hours  in  Room  634,  Arlington 
Square  Building,  4401  N.  Fairfax  Drive, 
Arlington,  Virginia.  The  public  should 
send  commimications  regarding  the 
documents  to:  Director  (FWS/MBMO), 
U.S.  Fish  and  Wildlife  Service,  Room 
634-ARLSQ.  1849  C  Street,  NW., 
Washington,  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT:  Ron 
W.  Kokel,  Office  of  Migratory  Bird 
Management,  U.S.  Fish  and  Wildlife 
Service,  (703/358-1714). 

SUPPLEMENTARY  INFORMATION:  The 
Migratory  Bird  Treaty  Act  of  July  3, 
1918  (40  Stat.  755;  16  U.S.C.  703  et 
seq.),  authorizes  and  directs  the 
Secretary  of  the  Department  of  the 
Interior,  having  due  fegard  for  the  zones 
of  temperatiue  and  for  the  distribution, 
abundance,  economic  value,  breeding 
habits,  and  times  and  lines  of  flight  of 
migratory  game  birds,  to  determine 
when,  to  what  extent,  and  by  what 
means  such  birds  or  any  part,  nest  or 
egg  thereof  may  be  taken,  hiuited. 
captured,  killed,  possessed,  sold, 
purchased,  shipped,  carried,  exported  or 
transported. 

In  the  August  16, 1996,  Federal 
Register  (61  FR  42730),  the  Service 
proposed  special  migratory  bird  hunting 
regulations  for  the  1996-97  hunting 
season  for  certain  Indian  tribes,  imder 
the  guidelines  described  in  the  June  4, 
1985,  Federal  Register  (50  FR  23467). 
The  guidelines  responds  to  tribal 
requests  for  Service  recognition  of  their 
reserved  hiuiting  rights,  and  for  some 
tribes,  recognition  of  their  authority  to 
regulate  hunting  by  both  tribal  members 
and  nonmembers  on  their  reservations. 
The  guidelines  include  possibilities  for: 

(1)  On-reservation  hunting  by  both 
tribal  members  and  nonmembers,  with 
himting  by  nontribal  members  on  some 


reservations  to  take  place  within  Federal 
ftame works  but  on  dates  different  from 
those  selected  by  the  surrounding 
State(s); 

(2)  On-reservation  hunting  by  tribal 
members  only,  outside  of  usual  Federal 
frameworks  for  season  dates  and  length, 
and  for  daily  bag  and  possession  limits; 
and 

(3)  Off-reservation  hunting  by  tribal 
members  on  ceded  lands,  outside  of 
usual  framework  dates  and  season 
length,  with  some  added  flexibility  in 
daily  bag  and  possession  limits. 

In  all  cases,  the  regulations 
established  under  the  guidelines  must 
be  consistent  with  the  March  10- 
September  1  closed  season  mandated  by 
the  1916  Migratory  Bird  Treaty  with 
Canada. 

In  the  March  22, 1996,  Federal 
Register  (61  FR  11986),  the  Service 
requested  that  tribes  desiring  special 
hunting  regulations  in  the  1996-97 
hunting  season  submit  a  proposal 
including  details  on: 

(1)  Requested  season  dates  and  other 
regulations  to  be  observed; 

(2)  Harvest  anticipated  under  the 
requested  regulations; 

(3)  Methods  that  will  be  employed  to 
measure  or  monitor  harvest; 

(4)  Steps  that  will  be  taken  to  limit 
level  of  harvest,  where  it  could  be 
shown  that  failure  to  limit  such  harvest 
would  impact  seriously  on  the 
migratory  bird  resource;  and 

(5)  Tribal  capabilities  to  establish  and 
enforce  migratory  bird  himting 
regulations. 

No  action  is  required  if  a  tribe  wishes 
to  observe  the  hunting  regulations 
established  by  the  State(s)  in  which  an 
Indian  reservation  is  located.  The 
Service  has  successfully  used  the 
guidelines  since  the  1985-86  hunting 
season.  The  Service  finalized  the 
guidelines  beginning  with  the  1988-89 
himUng  season  (August  18,  1988, 
Federal  Register  [53  FR  31612]). 

Although  the  proposed  rule  included 
generalized  regulations  for  both  early- 
and  late-season  hunting,  this 
rulemaking  addresses  only  the  early- 
season  proposals.  Late-season  hunting 
will  be  addressed  in  late-September.  As 
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a  general  rule,  early  seasons  begin 
during  September  each  year  and  have  a 
primary  emphasis  on  such  species  as 
mourning  and  white-winged  dove.  Late 
seasons  begin  about  October  1  or  later 
each  year  and  have  a  primary  emphasis 
on  waterfowl. 

Comments  and  Issues  Concerning 
Tribal  Proposab 

For  the  1996-97  migratory  bird 
hunting  season,  the  Service  proposed 
regulations  for  22  tribes  and/or  Indian 
groups  that  followed  the  1985 
guidelines  and  were  considered 
appropriate  for  final  rulemaking.  Some 
of  the  proposals  submitted  by  the  tribes 
had  both  early-  and  late-season 
elements.  However,  as  noted  earlier, 
only  those  with  early-season  proposals 
are  included  in  this  final  rulemaking;  10 
tribes  have  proposals  with  early 
seasons.  Comments  and  revised 
proposals  received  to  date  are  addressed 
in  the  following  section.  The  comment 
period  for  the  proposed  rule,  published 
on  August  16, 1996,  closed  on  August 
26, 1996.  Because  of  the  necessary  brief 
comment  period,  the  Service  will 
respond  to  any  comments  received  on 
the  proposed  rule  and/or  these  early- 
season  regulations  not  responded  to 
herein  in  the  September  late-season 
final  rule. 

Great  Lakes  Indian  Fish  and  Wildlife 
Commission,  Odanah,  Wisconsin 

To  date,  the  Service  has  received  one 
comment  letter.  The  Wisconsin 
Department  of  Natiu'al  Resources 
(WIDNR)  July  5, 1996,  letter  to  the  Great 
Lakes  Indian  Fish  and  Wildlife 
Commission  (GLIFWC),  was  copied  to 
the  Service,  hi  this  letter,  the  WIDNR 
communicated  concerns  regarding:  (1) 
The  suggested  monitoring  of  harvest 
impacts  on  giant  Canada  geese;  (2)  the 
consistency  between  the  length  of  other 
goose  seasons  and  bag  limits  for  the 
GLIFWC  and  the  State  of  Wisconsin;  (3) 
the  initiation  and  completion  of  studies 
on  the  impacts  of  a  September  15  duct 
season  op>ening  on  local  breeding 
populations;  and  (4)  honoring  the  noon 
opening  for  shooting  hours  for  the  first 
day  of  the  State's  duck  season  and  the 
State's  open  water  himting  restrictions. 

The  Service  believes  it  is  necessary  to 
place  this  GLIFWC  proposal  in  the 
context  of  a  tribal  entity  having  court 
established  legal  rights  on  ceded  lands. 
Further,  the  Service's  policy  is  to 
recognize  treaty  rights  wherever  there  is 
substantial  proof  that  they  occur,  e.g., 
more  recently  in  the  Michigan  1836 
Treaty  area.  Thus,  the  GLIFWC  proposal 
has  as  its  umbrella  the  recognition  by 
the  Federal  Government  of  those 
reserved  rights  by  bands  to  an 


unquantified  amount  of  any  harvestable 
migratory  bird  surpluses  in  the  ceded 
areas.  Our  position  derives  from  the 
special  status  that  Native  Americans 
have  with  regard  to  the  Federal 
Government's  trust  responsibility,  as 
well  as  precedent  setting  court  decisions 
in  Wisconsin  and  elsewhere  when  these 
reserved  treaty  rights  have  been  at  issue. 

As  to  the  details  of  the  proposal 
comments,  our  response  remains  that 
the  current  populations  of  birds  can 
support  the  bands'  limited  harvest.  In 
past  years,  the  GLIFWC's  member  bands 
have  annually  harvested  about  2,000 
and  500  ducks  and  geese,  respectively. 
In  1995-96,  under  nearly  identical 
regulations,  2,747  ducks  and  319  geese 
were  harvested.  Under  the  proposed 
regulations,  the  GLIFWC  anticipates  an 
annual  harvest  of  approximately  3,000 
ducks  and  900  geese.  Further,  the 
GLIFWC's  proposed  specific  sex  and 
species  considerations  are  in  line  with 
current  management  concerns.  If 
approved,  the  GLIFWC  is  obligated  to 
monitor  harvest  to  ensiure  that  local 
breeding  populations  of  ducks  are  not 
being  adversely  affected. 

The  September  15  opening  date  for 
the  GLIFWC  meets  the  Service's 
established  framework  for  approval  of 
tribal  duck  seasons.  This  date  should 
provide  ample  time  for  even  late  broods 
and  molting  ducks  to  be  flighted. 
Originally  established  by  the  Service's 
Region  3  Office  in  the  Twin  Cities, 
Minnesota,  for  use  in  the  Great  Lakes 
areas,  these  guidelines  have  been 
generally  applied  elsewhere  in  the 
States,  as  appropriate.  The  Service  also 
requests  that  tribal  members  honor  both 
the  noon  opening  for  shooting  hours  for 
the  first  day  of  the  State's  duck  season 
and  Wisconsin's  open  rvater  hunting 
restrictions. 

As  the  Service  is  approving  these 
regulations  in  this  early  season  final 
rule,  it  is  incumbent  upon  the  GLIFWC 
to  continue  to  closely  monitor  both 
duck  and  goose  harvests  to  ensure  that 
local  and/or  regional  breeding 
populations  are  not  being  negatively 
impacted  by  harvest. 

NEPA  Consideration 

NEPA  considerations  are  covered  by 
the  programmatic  docvunent,  "Final 
Supplemental  Environmental  Impact 
Statement:  Issuance  of  Annual 
Regulations  Permitting  the  Sport 
Hunting  of  Migratory  Birds  (FSES  88- 
14),"  filed  with  EPA  on  June  9, 1988. 
The  Service  published  a  Notice  of 
Availability  in  the  June  16, 1988, 
Federal  Register  (53  FR  22582).  The 
Service  published  its  Record  of  Decision 
on  August  18, 1988  (53  FR  31341). 
Copies  of  these  documents  are  available 


from  the  Service  at  the  address 
indicated  under  the  caption  ADDRESSES. 

Endangered  Species  Act  Consideration 

As  in  the  past,  the  Service  designs 
hunting  regulations  to  remove  or 
alleviate  chances  of  conflict  between 
migratory  game  bird  hunting  seasons 
and  the  protection  and  conservation  of 
endangered  and  threatened  species. 
Consultations  were  conducted  to  ensure 
that  actions  resulting  from  these 
regulatory  proposals  will  not  likely 
jeopardize  the  continued  existence  of 
endangered  or  threatened  species  or 
'  result  in  the  destruction  or  adverse 
modification  of  their  critical  habitat. 
Findings  from  these  consultations  are 
included  in  a  biological  opinion  and 
may  have  caused  modification  of  some 
regulatory  measures  previously 
proposed.  The  final  frameworks  reflect 
any  modifications.  The  Service's 
biological  opinions  resulting  bom  its 
Section  7  consultation  are  pubUc 
documents  available  for  public 
inspection  in  the  Service's  Division  of 
Endangered  Species  and  MBMO,  at  the 
address  indicated  under  the  caption 
ADDRESSES. 

Regulatory  Flexibility  Act;  ExecutiTe 
Order  (E.O.)  12866  and  the  Paperwork 
Reduction  Act 

In  the  March  22, 1996,  Federal 
Register,  the  Service  reported  measures 
it  took  to  comply  with  requirements  of 
the  Regulatory  Flexibility  Act  and  E.O. 
12866.  One  measure  was  to  prepare  a 
Small  Entity  Flexibility  Analysis 
(Analysis)  in  1995  documenting  the 
significant  beneficial  economic  effect  on 
a  substantial  number  of  small  entities. 
The  Analysis  estimated  that  migratory 
bird  hunters  would  spend  between  $258 
and  $586  million  at  small  businesses. 
Copies  of  the  Analysis  are  available 
upon  request  &t)m  the  Offi<!e^f 
Migratory  Bird  Management.  The 
Service  is  currently  updating  and  ^ 

expanding  the  1995  Analysis.  This  rule 
was  not  subject  to  review  by  the  Office 
of  Management  and  Budget  under  E.O. 
12866. 

The  Department  examined  these 
proposed  regulations  under  the 
Paperwork  Reduction  Act  of  1995  and 
found  no  information  collection 
requirements. 

Regulations  Promulgation 

The  rulemaking  process  for  migratory 
game  bird  hunting  must,  by  its  nature, 
operate  under  severe  time  constraints. 
However,  the  Service  intends  that  the 
public  be  given  the  greatest  possible 
opportunity  to  comment  on  the 
regulations.  Thus,  when  the  prelimihary 
proposed  rulemaking  was  pubUshed, 
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the  Service  established  what  it  lielieved 
were  the  longest  periods  possible  for 
public  comment.  In  doing  this,  the 
Service  recognized  that  when  the 
comment  period  closed,  time  would  be 
of  the  essence.  That  is,  if  there  were  a 
delay  in  the  effective  date  of  these 
regulations  after  this  final  rulemaking, 
the  States  would  have  insufficient  time 
to  select  season  dates  and  limits;  to 
communicate  those  selections  to  the 
Service;  and  tlo  estabUsh  and  publicize 
the  necessary  regulations  and 
procedures  to  implement  their 
decisions. 

Therefore,  Ifae  Service,  under 
authority  of  t^e  Migratory  Bird  Treaty 
Act  (July  3, 1918).  as  amended,  (16 
U.S.C.  703-7^1),  prescribes  final 
frameworks  setting  forth  the  species  to 
be  hunted,  the  daily  bag  and  possession 
limits,  the  shooting  hours,  the  season 
lengths,  the  earliest  op>ening  and  latest 
closing  seasoQ  dates,  and  himting  areas, 
from  which  State  conservation  agency 
officials  may  telect  hunting  season  dates 
and  other  options.  Upon  receipt  of 
season  and  option  selections  from  these 
officials,  the  Service  will  publish  in  the 
Federal  Register  a  final  rulemaking 
amending  50  CFR  part  20  to  reflect 
seasons,  limits,  and  shooting  hours  for 
the  conterminous  United  States  for  the 
1996-97  season. 

The  Service^  therefore  finds  that  "good 
cause"  exists,  within  the  terms  of  5 
U.S.C.  553(d)(3)  of  the  Administrative 
Procedure  Act,  and  these  frameworks 
will,  therefore,  take  effect  immediately 
upon  pubUcation. 

Unfunded  Matodates 

The  Service!  has  determined  and 
certifies  in  cotnpliance  with  the 
requirements  bf  the  Unfunded  Mandates 
Act,  2  U.S.C.  t502  et  seq.,  that  this 
rulemaking  w^ll  not  impose  a  cost  of 
$100  million  (tr  more  in  any  given  year 
on  local  or  St^te  government  or  private 

entities.  i 

«» 

Civil  Justice  Reform — Executive  Order 
12988 

The  Departi^ient,  in  promulgating  this 
proposed  rulei  has  determined  that 
these  regulations  meet  the  applicable 
standards  provided  in  Sections  3(a)  and 
3(b)(2)  of  Exeihitive  Order  12988. 

List  of  Subjects  in  50  CFR  Part  20 

Exports,  Hunting,  Imports,  Reporting 
and  recordkeeping  requirements. 
Transportation,  Wildlife. 

1.  Tne  authority  citation  for  part  20 
continues  to  read  as  follows: 

Authority:  1&  U.S.C.  703-712  and  16 
U.S.C  742  a-i- 

(Editorial  Note:  The  following  himting 
regulations  provided  for  by  §20.110  of 


50  CFR  Part  20  will  not  appear  in  the 
Code  of  Federal  Regulations  because  of 
their  seasonal  nature.) 

2.  Section  20.110  is  revised  to  read  as 
follows: 

S20.1 1 0    Seasons,  limits  and  ottwr 
regulations  for  certain  Faderal  Indian 
resafvatkms,  Indian  Tarrttory,  and  cadad 
lands. 

(a)  Colorado  River  Indian  Tribes.  Parker, 
Arizona  (Tribal  Members  and  Non- 
Tribal  Hunters) 

Doves 

Season  Dates:  Open  September  1, 
close  September  15, 1996;  then  open 
November  16,  close  January  15,  1997. 

Daily  Bag  and  Possession  Limits:  For 
the  early  season,  daily  b{ig  limit  is  10 
mourning  or  10  white-winged  doves, 
singly,  or  in  the  aggregate.  For  the  late 
season,  the  daily  bag  limit  is  10 
mourning  doves.  Possession  limits  are 
twice  the  daily  bag  limits. 

General  Conditions:  A  valid  Colorado 
River  Inditm  Reservation  hunting  permit 
is  required  for  all  persons  14  years  and 
older  and  must  be  in  possession  before 
taking  any  wildlife  on  tribal  lands.  Any 
person  transporting  game  birds  off  the 
Colorado  River  Indian  Reservation  must 
have  a  valid  transport  declaration  form. 
Other  tribal  regulations  apply,  and  may 
be  obtained  at  the  Fish  and  Game  Office 
in  Parker,  Arizona. 

(b)  Fond  du  Lac  Band  of  Lake  Superior 
Chippewa  Indians,  Cloquet,  Minnesota 
(Tribal  Members  Only) 

Ehicks 

Minnesota  1854  Zone: 

Season  Dates:  Open  September  14, 
close  November  24, 1996. 

Daily  Bag  Limit:  20  ducks,  including 
no  more  than  10  mallards;  only  5  of 
which  may  be  hen  mallards;  4  black 
ducks;  4  redheads,  4  pintails  and  2 
canvasbacks. 

Mergansers 

Minnesota  1854  Zone: 

Season  Dates:  Open  September  14, 
close  November  24, 1996. 

Daily  Bag  Limit:  5  mergansers, 
including  no  more  than  1  hooded 
merganser. 

Geese 

Minnesota  1854  Zone: 
Season  Dates:  Open  Septentber  7, 
close  November  24, 1996. 
Daily  Bag  Limit:  10  geese. 

Coots  and  Common  Moorhens 
(Gallinule) 

Minnesota  1854  Zone: 
Season  Dates:  Open  September  14, 
close  November  24, 1996. 


Daily  Bag  Limit:  20  coots  and 
common  moorhens,  singly  or  in  the 
aggregate. 

Sora  and  Virginia  Rails 

Minnesota  1854  Zone: 

Season  Dates:  Open  September  7, 
close  November  24, 1996. 

Daily  Bag  Limit:  25  sora  and  Virginia 
rails,  singly  or  in  the  aggregate.  The 
possession  limit  is  25. 

Common  Snipe 

Minnesota  1854  Zone: 
Season  Dates:  Open  September  1, 
close  November  24, 1996. 
Daily  Bag  Limit:  8  snipe. 

Woodcock 

Minnesota  1854  Zone: 

Season  Dates:  Open  September  1, 
close  November  24, 1996. 

Daily  Bag  Limit:  5  woodcock. 

General  Conditions: 

(i)  While  hunting  waterfowl,  a  tribal 
member  must  carry  on  his/her  person  a 
valid  tribal  waterfowl  hunting  permit. 

(ii)  Except  as  otherwise  noted,  tribal 
members  will  be  required  to  comply 
with  tribal  codes  that  will  be  no  less 
restrictive  than  the  provisions  of 
Chapter  10  of  the  Model  Off-Reservation 
Code.  This  Model  Code  was  the  subject 
of  the  stipulation  in  Lac  Courte  Oreilles 
V.  State  of  Wisconsin  regarding 
migratory  bird  hunting.  Except  as 
modified  herein,  these  amended 
regulations  parallel  Federal 
requirements,  50  CFR  Part  20,  and 
shooting  hour  regidations  in  50  CFR 
Part  20,  subpart  K,  as  to  hunting 
methods,  transportation,  sale, 
exportation  and  other  conditions 
generally  applicable  to  migratory  bird 
hunting. 

(iii)  Tribal  members  in  each  zone  will 
comply  with  State  regulations  providing 
for  closed  and  restricted  waterfowl 
himting  areas. 

(iv)  Minnesota — Duck  Blinds  and 
Decoys.  Tribal  members  hunting  in 
Minnesota  will  comply  with  tribal  codes 
that  contain  provisions  parallel  to 
applicable  State  statutes. 

(v)  Possession  limits  for  each  species 
are  double  the  daily  bag  limit,  except  on 
the  opening  day  of  the  season,  when  the 
possession  limit  equals  the  daily  bag 
limit,  unless  otherwise  specified. 

(vi)  Possession  limits  are  applicable 
only  to  transportation  and  do  not 
include  birds  which  are  cleaned, 
dressed,  and  at  a  member's  primary 
residence.  For  purposes  of  enforcing  bag 
and  possession  limits,  all  migratory 
birds  in  the  possession  or  custody  of 
tribal  members  on  ceded  lands  will  be 
considered  to  have  been  taken  on  those 
lands  unless  tagged  by  a  tribal  or  State 
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conservation  warden  as  having  beeiv 
taken  on-reservation.  In  Wisconsin, 
such  tagging  will  comply  with 
applicable  State  statutes.  ^11  migratory 
birds  which  fall  on  reservation  lands 
will  not  coimt  as  part  of  any  off- 
reservation  bag  or  possession  limit. 

(c)  Gmnd  Traverse  Band  of  Ottawa  and 
Chippewa  Indians,  Suttons  Bay, 
Michigan  (Tribal  Members  Only) 

Ducks 

Michigan,  1836  Treaty  Zone: 
Season  Dates:  Open  September  15, 
close  November  30, 1996. 

Daily  Bag  Limit:  7  ducks,  which  may 
include  no  more  than  1  pintail,  1 
canvasback,  1  black  duck,  2  wood 
ducks,  2  redheads,  and  2  hen  mallards. 

Canada  Geese 

Michigan.  1836  Treaty  Zone: 

Season  Dates:  Open  September  1, 
close  November  30, 1996,  and  open 
January  1,  close  February  7, 1997. 

Daily  Bag  Limit:  5  geese. 

General  Conditions:  A  valid  Grand 
Traverse  Band  Tribal  license  is  required 
for  all  persons  12  years  and  older  and 
must  be  in  possession  before  taking  any 
wildlife.  All  other  basic  regulations 
contained  in  50  CFR  part  20  are  valid. 
Other  tribal  regulations  apply,  and  may 
be  obtained  at  the  tribal  office  in 
Suttons  Bay,  Michigan. 

(d)  Great  Lakes  Indian  Fish  and  Wildlife 
Commission,  Odanah.  Wisconsin  (Tribal 
Members  Only) 

Ducks 

Wisconsin  and  Minnesota  1837  and 
1842  Zones: 

Season  Dates:  Open  September  15, 
close  November  7, 1996. 

Daily  Bag  Limit:  20  ducks,  including 
no  more  than  10  mallards;  only  5  of 
which  may  be  hen  mallards;  4  black 
ducks;  4  redheads,  4  pintails  and  2 
canvasbacks. 

Mergansers 

Wisconsin  and  Minnesota  1837  and 
1842  Zones: 

Season  Dates:  Open  September  15, 
close  November  7, 1996. 

Daily  Bag  Limit:  5  mergansers, 
including  no  more  than  1  hooded 
mergemser. 

Canada  Geese 

Wisconsin  and  Minnesota  1837  and 
1842  Zones: 

Season  Dates:  Open  September  15, 
close  December  1, 1996. 

Daily  Bag  Limit:  10  geese,  minus  the 
number  of  blue,  snow  or  white-fronted 
geese  taken. 

Michigan.  1842  Treaty  Zone:       i 


Season  Dates:  Open  September  1, 
close  September  10, 1996. 

Daily  Bag  Limit:  5  geese. 

Michigan,  1836  Treaty  Zone: 

Season  Dates:  Open  September  1, 
close  September  10, 1996,  except  for 
that  small  portion  of  the  ceded  territory 
which  coincides  with  the  State  of 
Michigan's  Southern  Zone  will  open 
September  1  and  close  on  September  15. 

Lhily  Bag  Limit:  5  geese. 

Other  Geese  (Blue,  Snow,  and  White- 
fronted) 

Wisconsin  and  Minnesota  1837  and 
1842  Zones: 

Season  Dates:  Open  September  15, 
close  December  1, 1996. 

Daily  Bag  Limit:  10  geese,  minus  the 
number  of  Canada  geese  taken. 

Coots  and  Common  Moorhens 
(Gallinules) 

Wisconsin  and  Minnesota  1837  and 
1842  Zones: 

Season  Dates:  Open  September  15, 
close  November  7, 1996. 

Daily  Bag  Limit:  20  coots  and 
common  moorhens,  singly  or  in  the 
aggregate. 

Sora  and  Virginia  Rails 

Wisconsin  and  Minnesota  1837  and 
1842  Zones: 

Season  Dates:  Open  September  15, 
close  November  7, 1996. 

Daily  Bag  Limit:  25  sora  and  Virginia 
rails,  singly  or  in  the  aggregate.  The 
possession  limit  is  25. 

Michigan,  1842  and  1836  Zones: 

Season  Dates:  Open  September  15, 
close  November  14, 1996. 

Daily  Bag  and  Possession  Umits:  25 
sora  and  Virginia  rails,  singly  or  in 
aggregate.  The  possession  limit  is  25. 

Common  Snipe 

Wisconsin  and  Minnesota  1837  and 
1842  Zones: 

Season  Dates:  Open  September  15, 
close  November  7, 1996. 

Daily  Bag  Limit:  8  snipe. 

Michigan,  1842  and  1836  Zones: 

Season  Dates:  Open  September  15. 
close  November  14, 1996. 

Daily  Bag  Limit:  8  snipe. 

Woodcock 

Wisconsin  and  Minnesota  1837  and 
1842  Zones: 

Season  Dates:  Open  September  3, 
close  November  30, 1996. 

Daily  Bag  Limit:  5  woodcock. 

Michigan,  1842  and  1836  Zones: 

Season  Dates:  Open  September  15, 
close  November  14, 1996. 

Daily  Bag  Limit:  5  woodcock. 

General  Conditions: 

(i)  While  hunting  waterfowl,  a  tribal 
member  must  carry  on  his/her  person  a 
valid  tribal  waterfowl  hunting  permit. 


(ii)  Except  as  otherwise  noted,  tribal 
members  will  be  required  to  comply 
with  tribal  codes  that  will  be  no  less 
restrictive  than  the  provisions  of 
Chapter  10  of  the  Model  Off-Reservation 
Code.  This  Model  Code  was  the  subject 
of  the  stipulation  in  Lac  Courte  Oreilles 
v.  State  of  Wisconsin  regarding 
migratory  bird  hunting.  Except  as 
modified  herein,  these  amended 
regulations  parallel  Federal 
requirements,  50  CFR  Part  20,  and 
shooting  hour  regulations  in  50  CFR 
Part  20,  subpart  K,  as  to  hunting 
methods,  transportation,  sale, 
exportation  and  other  conditions 
generally  applicable  to  migratory  bird 
hunting. 

(iii)  Tribal  members  in  each  zone  will 
comply  with  State  regulations  providing 
for  closed  and  restricted  waterfowl 
hunting  areas. 

(iv)  Minnesota  and  Michigan — Duck 
Blinds  and  Decoys.  Tribal  members 
hunting  in  Minnesota  will  comply  with 
tribal  codes  that  contain  provisions 
parallel  to  applicable  State  statutes. 
Tribal  members  hunting  in  Michigan 
will  comply  with  tribal  codes  that 
contain  provisions  parallel  to  Michigan 
law  regarding  duck  blinds  and  decoys. 

(v)  Possession  limits  for  each  species 
are  double  the  daily  bag  limit,  except  on 
the  opening  day  of  the  season,  when  the 
possession  limit  equals  the  daily  bag 
limit,  unless  otherwise  specified. 

(vi)  Possession  limits  are  applicable 
only  to  transportation  and  do  not 
include  birds  which  are  cleaned, 
dressed,  and  at  a  member's  primary 
residence.  For  purposes  of  enforcing  bag 
and  possession  limits,  all  migratory 
birds  in  the  possession  or  custody  of 
tribal  members  on  ceded  lands  will  be 
considered  to  have  been  taken  on  those 
lands  unless  tagged  by  a  tribal  or  State 
conservation  warden  as  having  been 
taken  on-reservation.  In  Wisconsin, 
such  tagging  will  comply  with 
applicable  State  statutes.  All  migratory 
birds  which  fall  on  reservation  lands 
will  not  count  as  part  of  any  ofi'- 
reservation  bag  or  possession  limit. 

(e)  Navajo  Indian  Reservation,  Window 
Rock,  Arizona  (Tribal  Members  and 
Nonmembers) 

Band-tailed  Pigeons 

Season  Dates:  Open  September  1, 
close  September  30, 1996. 

Daily  Bag  and  Possession  Limits:  5 
and  10  pigeons,  respectively. 

Mourning  Doves 

Season  Dates:  Open  September  1, 
close  September  30,  1996. 

Daily  Bag  and  Possession  Limits:  10 
and  20  doves,  respectively. 
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General  CoAditions:  Tribal  and 
nontribal  himnrs  will  comply  with  all 
basic  Federal  nigratory  bird  hunting 
regulations  in  50  CFR  Part  20,  regarding 
shooting  hour$  and  manner  of  taking.  In 
addition,  each]  waterfowl  hunter  16 
years  of  age  or|  over  must  carry  on  his/ 
her  person  a  valid  Migratory  Bird 
Hunting  and  Conservation  Stamp  (Duck 
Stamp)  signed]  in  ink  across  the  £ace. 
Special  regulations  established  by  the 
Navajo  Nation^  also  apply  on  the 
reservation,     i 

(f)  Oneida  Tribe  of  Indians  of 
Wisconsin,  Oi\eida,  Wisconsin  (Tribal 
Members) 

Ducks 

Season  Dat4s:  Open  September  15, 
close  November  30, 1996. 

Daily  Bag  and  Possession  Limits:  5 
ducks,  including  no  more  than  3 
mallards  (oniy  1  of  which  can  be  a 
mallard  hen),  4  wood  ducks,  1 
canvasback,  1  redhead,  2  pintails,  and  1 
hooded  mergahser.  Possession  limit  is 
tvace  the  dailV  bag  limit. 

Season  Datgs:  Open  September  1, 
close  November  30, 1996. 

Daily  Bag  and  Limits:  2  Canada  geese, 
that  must  be  tagged  after  harvest  with 
tribal  tags.  The  tribe  will  reissue  tags 
upon  registration  of  the  daily  bag  limit. 
A  season  quoti  of  150  birds  is  adopted. 
If  the  quota  is  reached  before  the  season 
concludes,  thq  season  will  be  closed  at 
that  time. 

Mourning  Dov 

Season  Dat^:  Open  September  1. 
close  November  30, 1996. 

Daily  Bag  arfd  Possession  Limits:  10 
and  20  doves,  Irespectively. 

Woodcock 

Season  Dates:  Open  September  1, 
close  November  30. 1996. 

Daily  Bag  a^d  Possession  Limits:  6 
and  12  woodcbck,  respectively. 

General  Conditions:  Indians  and  non- 
Indians  hunting  on  the  Oneida  Indian 
Reservation  oij  on  lands  under  the 
jurisdiction  ofltheTDneida  Nation  will 
observe  all  basic  Federal  migratory  bird 
hiuiting  regulations  found  in  50  CFR. 
Indian  hunters  are  exempt  from  the 
requirement  tq  purchase  a  Migratory 
Waterfowl  Hunting  and  Conservation 
Stamp  (Duck  2  tamp)  and  the  plugging  of 
shotgun  to  Mm  it  capacity  to  3  shells. 


Ig)  Point  No  Point 
Kingston,  Washingti 
Tribal  Hunter. ) 


Mourning  Dov  es 

Season  Date  s 
close  Septemb  er 


Treaty  Tribes, 
on  (Tribal  and  Non- 


:  Open  September  1, 
15, 1996. 


Daily  Bag  and  Possession  Limits:  10 
and  20  doves,  respectively. 

Snipe 

Season  Dates:  Open  September  1. 
close  December  16, 1996. 

Daily  Bag  and  Possession  Limits:  8 
and  16  snipe,  respectively. 

(h)  Seminole  Tribe  of  Florida,  Big 
Cypress  Seminole  Reservation, 
Clewiston,  Florida  (Tribal  and  Non- 
Tribal  Hunters) 

Mourning  Doves 

Season  Dates:  Open  September  22, 
1996,  close  January  15,  1997. 

Daily  Bag  and  Possession  Limits:  12 
and  24  doves,  respectively. 

General  Conditions:  Hunting  would 
be  on  Sundays  only  from  1:00  p.m.  to 
sxmset.  All  other  Federal  regulations 
contained  in  50  CFR  part  20  would 
apply.       - 

(i)  Squaxin  Island  Tribe,  Squaxin  Island 
Reservation,  Shelton,  Washington 
(Tribal  Members) 

Ducks 

Season  Dates:  Open  September  15, 
1996,  close  January  15, 1997. 

Daily  Bag  and  Possession  Limits:  5 
ducks,  including  no  more  than  1 
canvasback.  The  season  on  harlequin 
ducks  is  closed.  Possession  limit  is 
twice  the  daily  bag  limit. 

Geese 

Season  Dates:  Open  September  15, 
1996,  close  January  15, 1997. 

DoiVy  Bag  and  Possession  Limits:  4 
geese,  and  may  include  no  more  than  2 
snow  geese  and  1  dusky  Canada  goose. 
The  season  on  Aleutian  and  Cackling 
Canada  geese  is  closed.  Possession  limit 
is  twice  the  daily  bag  limit. 

Brant 

Season  Dates:  Open  September  15, 
close  December  31, 1996. 

Daily  Bag  and  Possession  Limits:  2 
and  4  brant,  respectively. 

Coots 

Season  Dates:  Open  September  15, 
1996,  close  January  15, 1997. 
Daily  Bag  Limits:  25  coots. 

Snipe 

Season  Dates:  Open  September  15, 
1996,  and  close  January  15, 1997. 

Daj7y  Bag  and  Possession  Limits:  8 
and  16  snipe,  respectively. 

Band-tailed  Pigeons 

Season  Dates:  Open  September  15, 
close  December  1, 1996. 


Daily  Bag  and  Possession  Limits:  2 
and  4  pigeons,  respectively. 

General  Conditions:  All  tribal  himters 
must  obtain  a  ^bal  Himting  Tag  and 
Permit  from  the  tribe's  Natural 
Resoiut%s  Department  and  must  have 
the  permit,  along  with  the  member's 
treaty  enrollment  card,  on  his  or  her 
person  while  hunting.  Shooting  hours 
are  one-half  hoiu'  before  sunrise  to  one- 
half  hour  after  simset  and  steel  shot  is 
required  for  fill  migratory  bird  hunting. 
Other  special  regulations  are  available  at 
the  tribal  office  in  Shelton,  Washington. 

(j)  Tulalip  Tribes  of  Washington.  Tulalip 
Indian  Reservation,  Marysville, 
Washington  (Tribal  Members) 

Ducks/Coot 

Season  Dates:  Open  September  15. 
1996,  and  close  February  1, 1997. 

Daily  Bag  and  Possession  Limits:  6 
and  12  ducks,  respectively;  except  that 
bag  and  possession  limits  are  restricted 
for  blue-winged  teal,  canvasback. 
harlequin,  pintail  and  wood  duck  to 
those  estabhshed  for  the  Pacific  Flyway 
by  final  Federal  frameworks,  to  be 
announced. 

L>eese 

Season  Dates:  Open  September  15, 
1996,  and  close  February  1, 1997. 

Daily  Bag  and  Possession  Limits:  6 
and  12  geese,  respectively;  except  that 
the  bag  limits  for  brant  and  cackling  and 
dusky  Canada  geese  are  those 
established  for  the  Pacific  Flyway  in 
accordance  with  final  Federal 
frameworks,  to  be  announced.  The 
tribes  also  set  a  maximum  annual  bag 
limit  on  ducks  and  geese  for  those  tribal 
members  who  engage  in  subsistence 
himting. 

Snipe 

Season  Dates:  Open  September  15, 
1996,  and  close  February  1.  1997. 

Daily  Bag  and  Possession  Limits:  6 
and  12  snipe,  respectively. 

General  Conditions:  All  waterfowl 
himters,  members  and  non-members, 
must  obtain  and  possess  while  hunting 
a  valid  hunting  permit  from  the  Tulalip 
tribes.  Also,  non-tribal  members  sixteen 
years  of  age  and  older,  hunting  pursuant 
to  Tulahp  Tribes'  Ordinance  No.  67, 
must  possess  a  validated  Federal 
Migratory  Bird  Hunting  and 
Conservation  Stamp  and  a  validated 
State  of  Washington  Migratory 
Waterfowl  Stamp.  All  Tulahp  tribal 
members  must  have  in  their  possession 
while  hunting,  or  accompanying 
another,  their  valid  tribal  identification 
card.  All  hunters  are  required  to  adhere 
to  a  number  of  other  special  regulations 
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enforced  by  the  tribes  and  avfdlable  at 
the  tribal  ofiBce. 

(k)  White  Mountain  Apache  Tribe.  Fort 
Apache  Indian  Reservation.  Whiteriver, 
Arizona  (Tribal  Members  and  Non-tribal 
Hunters) 

Band-Tailed  Pigeons 

Season  Dates:  Open  September  6, 
close  September  15, 1996. 

Daily  Bag  and  Possession  Limits:  3 
and  6  pigeons,  respectively.    . 

Mourning  Doves 

Season  Dates:  Open  September  6, 
close  September  15, 1996. 

Daily  Bag  and  Possession  Limits:  8 
and  16  doves,  respectively. 

General  Conditions:  All  non-tribal 
hunters  hunting  band-tailed  pigeons 
and  mourning  doves  on  Reservation 
lands  shall  have  in  their  possession  a 
valid  White  Moimtain  Apache  Daily  or 
Yearly  Small  Game  Permit.  In  addition 
to  a  small  game  permit,  all  non-tribal 
hunters  hunting  band-tailed  pigeons 
must  have  in  their  possession  a  White 
Moimtain  Special  Band-tailed  Pigeon 
Permit.  Other  special  regulations 
established  by  die  White  Mountain 
Apache  Tribe  apply  on  the  reservation. 
Tribal  and  nontribal  himters  will 
comply  with  all  basic  Federal  migratory 
bird  hunting  regiUations  in  50  CFR  Part 
20  regarding  shooting  hours  and  manner 
of  taking. 

Dated:  August  27, 1996. 

George  T.  Frampton,  Jr., 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

(FR  Doc.  96-22249  Filed  8-29-96;  8:45  am] 
MLLMQ  CODE  4310-S6-F 


50  CFR  Part  20 
RIN  1018-AD69 

Migratory  Bird  Hunting;  Early  Seasons 
and  Bag  and  Possession  Limits  for 
Certain  Migratory  Game  Birds  In  the 
Contiguous  United  States,  Alaslca, 
Hawaii,  Puerto  Rico,  and  the  Virgin 
Islands 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

action:  Final  rule. 

SUMMARY:  This  rule  prescribes  the 
himting  seasons,  hours,  areas,  and  daily 
bag  and  possession  limits  of  moiuning, 
white-winged,  and  white-tipped  doves; 
band-tailed  pigeons;  rails;  moorhens 
and  gallinules;  woodcock;  common 
snipe;  sandhill  cranes;  sea  ducks;  early 
(September)  waterfowl  seasons; 
migratory  game  birds  in  Alaska,  Hawaii, 


Puerto  Rico,  and  the  Virgin  Islands;  and 
some  extended  falcomy  seasons.  Taking 
of  migratory  birds  is  prohibited  unless 
specifically  provided  for  by  annual 
regulations.  This  rule  permits  taking  of 
designated  species  during  the  1996-97 
season. 

EFFECTIVE  DATE:  August  30,  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
R.  Schmidt,  Chief,  Office  of  Migratory 
Bird  Management,  U.S.  Fish  and 
Wildlife  Service,  Department  of  the 
Interior,  ms  634-ARLSQ,  1849  C  Street, 
NW.,  Washington,  DC  20240  (703)  358- 
1714. 

SUPPLEMENTARY  INFORMATKM: 

Regulations  Schedule  for  1996 

On  March  22, 1996,  the  Service 
published  in  the  Federal  Register  (61 
FR  11992)  a  proposal  to  amend  50  CFR 
part  20.  The  proposal  dealt  with  the 
establishment  of  seasons,  limits,  and 
other  regulations  for  migratory  game 
birds  under  Sections  20.101  through 
20.107.  20.109,  and  20.110  of  subpart  K. 
On  June  13, 1996,  the  Service  published 
in  the  Federal  Register  (61  FR  30114)  a 
second  dociunent  providing 
supplemental  proposals  for  early-  and 
late-season  migratory  bird  hunting 
regulations  frameworks.  The  Jime  13 
supplement  also  provided  detailed 
information  on  the  1996-97  regulatory 
schedule  and  announced  the  Service 
Migratory  Bird  Regulations  Committee 
and  Fl)rway  Council  meetings.  On  jtme 
14, 1996.  the  Service  published  in  the 
Federal  Register  (61  FR  30490)  a  third 
dociunent  describing  the  Service's 
proposed  1996-97  regulatory 
alternatives  for  duck  hunting  and  its 
intent  to  consider  establishing  a  special 
youth  waterfowl  hunting  day. 

On  June  27, 1996,  the  Service  held  a 
pubhc  hearing  in  Washington,  DC,  as 
announced  in  the  March  22  and  June  14 
Federal  Registers  to  review  the  status  of 
migratory  shore  and  upland  game  birds. 
The  Service  discussed  himting 
regulations  for  these  species  and  for 
other  early  seasons.  On  July  22, 1996, 
the  Service  published  in  the  Federal 
Register  (61  FR  37994)  a  fourth 
document  specifically  dealing  with 
proposed  early-season  frameworks  for 
the  1996-97  season.  This  document  also 
extended  the  public  comment  period  to 
August  1, 1996,  for  early-season 
proposals. 

On  August  2, 1996,  the  Service  held 
a  public  hearing  in  Washington,  £)C,  as 
announced  in  the  March  22,  June  14, 
and  July  22  Federal  Registers  to  review 
the  status  of  waterfowl.  Proposed 
hunting  regulations  were  discussed  for 
late  seasons.  On  August  15, 1996,  (61  FR 
42506),  the  Service  published  a  fifth  and 


sixth  document  on  migratory  bird 
hunting.  The  fifth  document  dealt 
specifically  with  proposed  frameworks 
for  the  1996-97  late-season  migratory 
bird  hunting  regulations.  The  sixth 
document  proposed  establishing  a  youth 
waterfowl  hunting  day  for  the  1996-97 
duck-himting  season.  On  August  29, 
1996,  the  Service  published  a  seventh 
document  containing  final  fi'ameworks 
for  early  migratory  bird  hunting  seasons 
from  which  wildlife  conservation 
agency  officials  bom  the  States,  Puerto 
Rico,  and  the  Virgin  Islands  selected 
early-season  hunting  dates,  hours,  areas, 
and  limits.  The  final  rule  described  here 
is  the  eighth  in  the  series  of  proposed, 
supplemental,  and  final  rulemaking 
documents  for  migratory  game  bird 
hunting  regulations  and  deals 
specifically  with  amending  subpart  K  of 
50  CFR  20.  It  sets  hunting  seasons, 
hours,  areas,  and  limits  for  mourning, 
white-winged,  and  white-tipped  doves; 
band-tailed  pigeons;  rails;  moorhens 
and  gallinules:  woodcock;  common 
sni{>e;  sandhill  cranes;  sea  ducks;  early 
(September)  waterfowl  seasons; 
mourning  doves  in  Hawaii;  migratory 
game  birds  in  Alaska,  Puerto  Rico,  and 
the  Virgin  Islands;  and  some  extended 
falconry  seasons. 

NEPA  Consideration 

NEPA  considerations  are  covered  by 
the  programmatic  document,  "Final 
Supplemental  Environmental  Impact 
Statement:  Issuance  of  Aimual 
Regulations  Permitting  the  Sport 
Hunting  of  Migratory  Birds  (FSES  88- 
14),"  filed  wi\h  EPA  on  June  9,  1988. 
The  Service  published  a  Notice  of 
Availability  in  the  June  16, 1988, 
Federal  Register  (53  FR  22582).  The 
Service  pubUshed  its  Record  of  Decision 
on  August  18,  1988  (53  FR  31341). 
Copies  of  these  documents  are  available 
fit)m  the  Service  at  the  address 
indicated  under  the  caption  ADDRESSES. 

Endangered  Species  Act  Consideration 

As  in  the  past,  the  Service  designs 
hunting  regulations  to  remove  or 
alleviate  chances  of  conflict  between 
migratory  game  bird  hunting  seasons 
and  the  protection  and  conservation  of 
endangered  and  threatened  species. 
Consultations  were  conducted  to  ensure 
that  actions  resulting  from  these 
regulatory  proposals  will  not  likely 
jeopardize  the  continued  existence  of 
endangered  or  threatened  species  or 
result  in  the  destruction  or  adverse 
modification  of  their  critical  habitat. 
Findings  fit>m  these  consultations  are 
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included  in  a  {biological  opinion  and 
may  have  modified  some  regulatory 
measures  previously  proposed.  The 
final  frameworks  here  reflect  any  such 
modifications.  The  Service's  biological 
opinions  resulting  from  its  Section  7 
consultation  Are  public  doounents 
available  for  public  inspection  in  the 
Service's  Division  of  Endangered 
Species  and  Office  of  Migratory  Bird 
Management,  at  the  address  indicated 
under  the  caption  ADDRESSES. 

Regulatory  Flexibility  Act;  Executive 
Order  12866  and  the  Paperwork 
Reduction  AOI 

In  the  March  22, 1996,  Federal 
Register,  the  $ervice  reported  measures 
it  took  to  comply  with  requirements  of 
the  Regulator^  Flexibility  Act  and  E.O. 
12866.  One  measure  was  to  prepare  a 
Small  Entity  Flexibility  Analysis 
(Analysis)  in  (996  documenting  the 
significant  beneficial  economic  effect  on 
a  substantial  aumber  of  small  entities. 
The  Analysis  estimated  that  migratory 
bird  hunters  would  spend  between  $254 
and  $592  million  at  small  businesses. 
Copies  of  the  Analysis  are  available 
upon  request  from  the  Office  of 
Migratory  Bird  Management.  This  rule 
was  not  subjett  to  review  by  the  Office 
of  Management  and  Budget  under  E.O. 
12866. 

The  Depart^nent  examined  these 
proposed  regulations  imder  the 
Paperwork  R^uction  Act  of  1995.  The 
various  infontiation  collection 
requirements  are  utilized  in  the 
formulation  of  migratory  game  bird 
himting  regulations.  0MB  has  approved 
these  information  collection 
requirements  and  assigned  clearance 
numbers  lOld-0015  and  1018-0023. 


)96 


Regulations  Promalgation 

llie  rulemaking  process  for  migratory 
game  bird  hunting  must,  by  its  nature, 
operate  under  severe  time  constraints. 
However,  the  Service  intends  that  the 
public  be  given  the  greatest  possible 
opportunity  to  comment  on  the 
regulations.  Thus,  when  the  preliminary 
proposed  rulemaking  was  published, 
the  Service  established  what  it  believed 
were  the  longest  periods  possible  for 
public  comment.  In  doing  this,  the 
Service  recognized  that  when  the 
comment  period  closed,  time  would  be 
of  the  essence.  That  is,  if  there  were  a 
delay  in  the  effective  date  of  these 
regulations  after  this  final  rulemaking, 
the  States  would  have  insufficient  time 
to  select  season  dates  and  limits;  to 
communicate  those  selections  to  the 
Service;  and  to  establish  and  publicize 
the  necessary  regulations  and 
procediues  to  implement  their 
decisions.  Therefore,  the  Service,  imder 
authority  of  the  Migratory  Bird  Treaty 
Act  (July  3, 1918),  as  amended,  (16 
U.S.C.  703-711),  prescribes  final 
fitmieworks  setting  forth  the  species  to 
be  hunted,  the  daily  bag  and  possession 
limits,  the  shooting  hours,  the  season 
lengths,  the  earliest  opening  and  latest 
closing  season  dates,  and  hunting  areas, 
&t)m  which  State  conservation  agency 
officials  may  select  hunting  sc-ason  dates 
and  other  options.  Upon  receipt  of 
season  and  option  selections  from  these 
officials,  the  Service  will  pubUsh  in  the 
Federal  Register  a  final  rulemaking 
amending  50  CFR  part  20  to  reflect 
seasons,  limits,  and  shooting  hours  for 
the  conterminous  United  States  for  the 
1996-97  season. 

The  Service  therefore  finds  that  "good 
cause"  exists,  within  the  terms  of  5 


U.S.C.  553(d)(3)  of  the  Administrative 
Procediu©  Act,  and  these  frame worics 
will,  therefore,  take  effect  inunediately 
upon  publication. 

Unfunded  Mandates 

The  Service  has  determined  and 
certifies  in  compliance  with  the 
requirements  of  the  Unfunded  Mandates 
Act,  2  U.S.C.  1502  et  seq..  that  this 
rulemaking  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  local  or  State  government  or  private 
entities. 

CItU  Justice  Reform — Executive  Order 
12988 

The  Department,  in  promulgating  this 
proposed  rule,  has  determined  that 
these  regulations  meet  the  applicable 
standards  provided  in  Sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988. 

List  of  Subjects  in  50  CFR  Part  20 

Exports,  Hunting,  Imports,  Reporting 
and  recordkeeping  requirements, 
Transportation,  Wildlife. 

Dated:  August  27, 1996. 
George  T.  Frampton,  Jr., 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

PART  20— {AMENDED] 

For  the  reasons  set  out  in  the 
preamble,  title  50,  chapter  I,  subchapter 
B,  Part  20,  subpart  K  is  amended  as 
follows. 

1.  The  authority  citation  for  Part  20  is 
revised  to  read  as  follows: 

Authority:  16  U.S.C.  703-712  and  16 
U.S.C.  742  a-j. 

BILUNQ  CODE  4310-6S-P 
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60 40501 
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54 41991 

70 41991,  42222.  45379 

71 .41991 

80 42827 

81 41371,  41759,  41764, 

40501 
131 45379 


153 41764 

159 41784 

180 „ 44269 

185 44269 

260 41  111,  40501 

261 41111.  42318,  40501 

262 41 1 1 1 

264 _ 41  111,  40501 

266.._ 40501 

266 40501 

268 „ 41 1 1 1 

269 41 1 1 1 

270 „ 40501 

271 41111.42318,40501 

281 40592 

300 40371 .  42402.  42404, 

43203,  43205,  44025.  44269, 
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REMINDERS 

The  items  in  ttils  list  were 
editorially  compiled  as  an  aid   . 
to  Federal  Register  users. 
Irx^kision  or  exclusion  from 
ttiis  list  has  no  legal 
significartce. 

RULES  GOING  INTO 
EFFECT  TODAY 

AGRICULTURE 
DEPARTMENT 
Commodity  Crwlit 
Corporation 

Export  programs: 
Supplier  credit  guarantee 
program;  published  7-1-96 
AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 
Telephone  loans:  . 
RUS  borrowers;  accounting 
system  requirements; 
puljlished  7-31-96 
DEFENSE  DEPARTMENT 
Army  Department 
Loan  of  army  materiel; 
policies,  procedures,  and 
reimtxjrsement  requirements 
Correction;  published  8-30- 
96 
ENERGY  DEPARTMENT 
Det>amient  and  suspension 
(procurement)  and 
govemmentwide  debamnent 
and  suspension 
(nonprocurentent);  drug-free 
wori^ace  requirements; 
putjiished  7-31-96 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Clean  Air  Act 
State  operating  permits 
programs- 
Virgin  Islands;  put)lished 
7-31-96 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Common  carrier  services: 
Omnipoint  Communications 
New  York  MTA  frequency 
Bloct(  A;  estat)lishment  of 
new  personal 
communications  services; 
published  8-30-96 
FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 
Flood  insurance  program: 
Identification  and  mapping 
of  special  liazard  areas 
and  procedures  and  fees 
for  processing  map 
changes;  published  8-30- 
96 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  for  human  consumption: 


Food  additives- 
Enzyme-nrwdified  lecitNn; 
published  8-30-96 
HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 

Community  development  block 
grants: 

Indian  trit>es  and  Alaskan 
Native  villages;  put)lished 
7-31-96 

INTERIOR  DEPARTMENT 
Fish  and  WIMIIfe  Service 
Migratory  bird  hunting: 
Early  seasons  arxj  beg  and 
possession  limits  for 
certain  migratory  game 
t)irds  in  the  contiguous 
United  States,  Alaska, 
Hawaii,  Puerto  Rico,  arxl 
ttie  Virgin  Is 
lands;  put)llshed  8-30-96 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Credit  Unions: 
Organizatk>ns  and 
operatrons- 

Chief  Financial  Offk:er  et 
al.;  published  8-30-96 

TRANSPORTATION 
DEPARTMENT 

Conflict  of  interests;  published 
7-31-96 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Adminlsiration 

Class  E  airspace;  published  6- 
11-96 

VETERANS  AFFAIRS 
DEPARTMENT 

Disat)ilities  rating  schedule: 
Infectious  diseases,  immune 
disorders  and  nutritional 
deficiencies  (systemic 
corxJitk)ns);  published  7- 
31-96 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Agricultural  Martceting 
Service 

Kiwifruit  grown  in.  Califomia; 

comments  due  t)y  9-4-96; 

published  8-5-96 
Marketing  orders;  expenses 

and  assessment  rates; 

comments  due  by  9-6-96; 

published  8-7-96 
Olives  grown  in  Califomia  and 

imoorted;  comments  due  by 

9^-96;  published  8-5-96 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Animal  welfare: 


Humane  treatment  of  dogs 
and  cats- 
Tethering  and  temperature 
requirements;  comments 
due  by  9-3-96; 
published  7-2-96 
Wire  fkxxing;  comments 
due  by  9-3-96; 
putjiished  7-2-96 
Plant-related  quarantine, 
domestic: 

Karnal  bunt  disease- 
Arizona  et  al.;  comments 
due  by  9-3-96; 
published  7-15-96 
Publk:  forum;  comments 
due  by  9-3-96; 
published  7-15-96 
Seed  planting  and 
regulated  articles 
movement;  comments 
due  by  9-3-96; 
published  8-2-96 
Seed  planting  and 
regulated  articles 
rrrovement;  comments 
due  by  9-3-96; 
published  8-19-96 
Plant-related  quarantine, 
foreign: 

Camellia,  gardenia. 
rtKxJodendron,  rose,  and 
lilac;  Imported  cut  flowers; 
comments  due  by  9-3-96; 
pulihshed  8-2-96 
Fruits  and  vegetables; 
importatkxi;  comments 
due  by  9-3-96;  published 
8-16-96 
AGRICULTURE 
DEPARTMENT 

Food  and  Consumer  Service 
Child  nutrition  programs: 
National  school  lunch, 
school  breakfast,  chikj 
and  adult  care  food,  and 
summer  food  service 
programs- 
Meat  alternates; 
comments  due  by  9-3- 
96;  published  8-15-96 
AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 
Electrk:  loans: 
Electric  txjrrowers;  merger 
and  consolidation  policies; 
comments  due  by  9-6-96; 
published  8-7-96 
COMMERCE  DEPARTMENT 
Patents: 
Acquisitkm  arxJ  protection  of 
foreign  rights  in 
inventk>ns,  licensing  of 
foreign  patents  acquired 
by  Govemment,  etc. 
Federal  regulatory  reform; 
comments  due  by  9-6- 
96;  published  8-7-96 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 


Bering  Sea  and  Aleutian 

Islands  grourxlfish; 

comments  due  by  9-5-96; 

published  8-27-96 
Summer  fkxjrxter  and  scup; 

comments  due  t>y  9-3-96; 

published  8-6-96 

COMMERCE  DEPARTMENT 
Patent  and  Trademark  Office 
Patents: 
Acquisitkxi  and  protectkxt  of 
foreign  rights  in 
inventions,  licensing  of 
foreign  patents  acquired 
by  Govemment,  etc. 
Federal  regulatory  reform; 
comments  due  by  9-6- 
96;  published  8-7-96 

ENERGY  DEPARTMENT 

Conf1k:t  of  interests;  comments 
due  by  9-3-96;  published  7- 
5-96 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  imptementatwn 
plans;  approval  and 
pronxjigation;  various 
States: 
Mchigan;  comments  due  t>y 

9-4-96;  published  8-5-96 
Missouri;  comments  due  by 
9-4-96;  put)lished  8-5-96 
Air  quality  implementation 
plans;  VAVapproval  and 
promulgatkxi;  various 
States;  air  quality  plarviing 
purposes;  designatkxi  of 
areas: 

Mchigan;  comments  due  by 
9-4-96;  published  8-5-96 
Hazardous  waste  program 
authorizatk>ns: 

Illinois;  comments  due  by  9- 
4-96;  published  8-5-96     . 
Superfurxj  program: 
Natk>nal  oil  and  hazardous 
sut>stances  contingency 
plan- 

NatkMial  priorities  list 
update;  comments  due 
by  9-3-96;  put>lished  8- 
2-96 
Toxk:  chemical  release 
reporting;  community  right- 
to^cnow- 

Metal  mining,  coal  mimng, 
etc.;  irKJustry  group  list 
additk>ns;  comments 
due  by  9-4-96; 
published  8-21-96 
Water  pollutk>n;  effluent 
guidelines  for  point  source 
categories: 
Leather  tanning  arxJ 
finishing;  comments  due 
by  9-6-96;  published  7-8- 
96 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Convnon  carrier  sen/ices: 


VI 
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Aeronauctical ;  services 
provision  via  International 
Maritime  Sateltite 
Organizatiofi  (INMARSAT) 
system;  comments  due  by 
9-3-96;  published  9-3-96 
Satellite  communications- 
Licensing  proce<Jures; 
comment!  due  by  9-3- 
96;  pubii3hed  8^96 

Telecommunioatiorfs  Act  of 
1996;  Implementation- 

Telemessaging,  electronic 
publishing,  and  alarm 
monitenng  services; 
comments  due  by  9-4- 
96;  published  7-29-96 
Radio  stations;  table  of 
assignments: 

Mississippi;  comments  due 
by  9-3-96;  |M>l>shed  8-15- 
96 
Virginia;  comftwnts  due  by 
9-3-96;  pub^hed  8-23-96 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

Assessments: 
Dakar  Institutions; 
Interpretive  rules; 
comments  due  by  9-3-96; 
published  7.3-96 
Contractors  suspension  and 
exdusxxi  arxj  contracts 
termination;  comments  due 
by  9-3-96;  putrilshed  7-5-96 

FEDERAL  ELECTION 
COMMISSION 

RulemaKIng  petitions: 
Democratic  Senatorial 
Campaign  Committee  et 
al.;  commerjts  due  by  9-6- 
96;  published  8-7-96 

FEDERAL  HOUSING 
FINANCE  BOARD 

Federal  home  loan  bank 
system: 

Advances;  terfns  arxj 
conditkxis;  Comments  due 
by  9-3-96;  published  8-2- 
96 

FEDERAL  RESERVE 
SYSTEM     I 

Electronic  fund  i'ansfers 
(Regula&on  E): 

Home  banking  sen/ices 
disctosure;  t)ew  accounts 
error  resolution,  and 
store- value  cards,  etc.; 
comments  due  by  9-6-96; 
published  7.17-96 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Informalon  Resources 
Management  Regulation: 
Federal  Informatxxi 

processing  rnultiple  award 

schedule  contracts; 

provisions  rertxjved; 

comments  (Jue  by  9-6-96; 

published  7^96 


HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Administrative  practice  and 
procedure: 

Miscellaneous  amendments; 
Federal  regulatory  review; 
comments  due  t>y  9-3-96; 
published  6-4-96 
Animal  drugs,  feeds,  and 
related  products: 
Ceirclrxjgentcity  testing  of 
compouryjs  used  in  food- 
producing  animals; 
commcits  due    /  9-3-96; 
publisfied  P-'^C     , 

HEALTH  AND        .WAN 
SERVICES  DEi'ARTMENT 
Health  Care  Financing 
Actoninlstration 
Medicare: 
Physcian  tee  schedule 

(1997  CY);  payment 

policies;  revisions; 

convnents  due  by  9-3-96; 

putjiished  7-2-96 

HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Lead-t>ased  paint  hazards  in 
federally  owned  reskJential 
property  and  housing 
receiving  Federal 
assistance;  notification, 
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conxnents  due  by  9-5-96; 
published  8-15-96 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Pollutkxi: 
Tank  vessel  and  facility 
response  plans; 
hazardous  sut>s^jarKes 
response  equipment; 
comments  due  by  9-3-96; 
published  5-3-96 

TRANSPORTATION 
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9-3-96;  pU)lished  7-5-96 
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Southern  Crop  Site,  FL.  46462-46463 

Export-Import  Bank 

NOTICES 
Meetings: 
Advisory  committee,  46464 

Federal  Aviation  Administration 

NOTICES 

Meetings: 

RTCA,  Inc..  46504 
Passenger  facility  charges;  applications,  etc.: 

Harrisburg  International  Airport,  PA,  46504-46505 

Johnstown-Cambria  County  Airport,  PA,  46505 

Tri-State  Alport,  WV,  46505-46506 

Federal  Communications  Commiaaion 

PROPOSED  RULES 
Common  carrier  services: 
Aeronautical  services  provision  via  International 

Maritime  Satellite  Organization  (INMARSAT)  system, 
46419-46420 
Commercial  mobile  racm)  services — 
Competitive  service  safeguards  for  local  exchange 
carrier  provision.  46420—46430 
Satellite  communications — 
SateUite  oarth  stations;  local  zoning  regulations 
preei^ption,  46420 
Radio  stations;  table  of  assignments: 
Arlcansas.  46430 

Federal  Crop  Insurance  Corporation 

PBOPOSED  RULES 

Crop  insuxanoe  regulations: 
Cotton  crop,  46401-46403 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Illinois  Power  Co.  et  al.,  46458-46460 

Warbasse-C<>generation  Technologies  Partnership  L.P., 
46460 
Environmental  statements;  availability,  etc.: 

Appalachian  Power  Co.,  46460 

Egan  Hub  Partners,  L.P.;  correction,  46460 
Applications,  hearings,  determinations,  etc.: 

ANR  Pipeline  Co.,  46450 

Canyon  Creek  Compression  Co.,  46450-46451 

Carnegie  Interstate  Pipeline  Co.,  46451 

CNG  Transmission  Corp.,  46451 


East  Tennessee  Gas  Transmission  Co.,  464S1 

El  Paso  Natural  Gas  Co.,  46451-46452 

Florida  Gas  Transmission  Co.,  46452,  46452 

Kentucky  West  Virginia  Gas  Co.,  L.L.C.,  46452-46453 

KN  Interstate  Gas  Transmission  Co.,  46453 

Koch  Gateway  Pipeline  Co.,  46453 

Mississippi  River  Transmission  Corp.,  46453 

Mojave  Pipeline  Co.,  46453-46454 

Natural  Gas  Pipeline  Co.  of  America,  46454 

Nora  Transmission  Co.,  46454 

Overthrust  Pipeline  Co.,  46454 

Ozark  Gas  Transmission  System,  46454-46455 

Panhandle  Eastern  Pipe  Line  Co.,  46455 

Public  Utihty  District  No.  1  of  Douglas  County,  WA, 

46455 
Questar  Pipeline  Co.,  46455 
Sabine  Pipe  Line  Co.,  46455-46456 
Southern  Natural  Gas  Co.,  46456 
South  Georgia  Natural  Gas  Co.,  46456 
Stingray  Pipeline  Co.,  46456-46457 
Tennessee  Gas  Pipeline  Co.,  46457 
Texas-Ohio  Pipeline,  Inc.,  46457-46458 
Trailblazer  Pipeline  Co.,  46458 
Transcontinental  Gas  Pipe  Line  Corp.,  46458 

Federal  Maritime  Commiaaion 

NOTICES 

Agreements  filed,  etc.,  46464-46465 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 
Change  in  bank  control,  46465 

Rsh  and  Wildlife  Service 

MILES 

Himting  and  fishing: 

Refuge-specific  regulations,  46390-46399 
PROPOSED  RULES 
Endangered  and  threatened  species: 

Lane  Mountain  milk-vetch,  etc.,  46430-46431 
Migratory  bird  permits: 

Canada  geese,  injurious;  control  permits;  environmental 
assessment,  46431 

Food  and  Drug  Administration 

RULES 

Food  additives: 
Peroxyacetic  add,  acetic  add,  and  hydrogen  peroxide, 

46376-46378 
Peroxyacetic  acid,  acetic  add,  hydrogen  peroxide  and  1- 
hydroxyethyUdene-l.l-diphosphonic  add  (HEDP), 
46374-46376 
NOTICES 
Himian  drugs: 
Patent  extension;  regulatory  review-  period 
determinations — 
CEDAX  capsules,  46465-46466 

Foreign  Agriculturai  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  46432 

Forest  Service 

NOTICES 
Meetings: 
Southwest  Oregon  Provincial  Interagency  Executive 
Committee  Advisory  Committee,  46432 
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Qrain  Inspaclkm,  Packers  and  Stockyards  Admlnlstrstion 

NOTICES 

Agency  designation  actions: 
Illinois  et  al.,  46432-46433 
Iowa  et  al.,  46433-46434 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Health  Care  Financing  Administration 
See  National  Institutes  of  Health 

Health  Care  Financing  Administration 

RULES 

Medicare  and  Medicaid: 
Health  maintenance  organizations,  competitive  medical 
plans,  and  health  care  prepayment  plans — 
Prepaid  health  care  organizations;  physician  incentive 
plan  requirements;  correction,  46384-46385 
NOTICES 

Medicare: 
Skilled  nursing  facilities — 
Inpatient  routine  service  costs;  payment  rates,  46466- 
46478 

Housing  and  Urt)an  Development  Department 

RULES 

Real  Estate  Settlement  Procedures  Act: 
Uiihecessary  or  illustrative  regulations;  streamlining; 
Federal  regulatory  reform 
Correction,  46510 
PROPOSED  RULES 

Real  Estate  Settlement  Procedures  Act: 
Escrow  accoimting  procedures,  46511-46527 

Immigration  and  Naturalization  Service 

RULES 

Immigration: 
Fees  for  motions  to  reop^i  or  reconsider  when  filed 
concurrently  with  any  application  for  reiiiaf  under 
immigration  laws  for  which  fee  is  chargeable,  46373- 
46374 

Information  Security  Oversight  Office 

NOTICES 
Meetings: 
National  Industrial  Security  Program  Policy  Advisory 
Committee,  46490-46491 

Interior  Department 

See  Fish  and  Wildhfe  Service 
See  Land  Management  Bureau 
See  Minerals  Management  Service 
See  National  Park  Service 

International  Development  Cooperation  Agency 

See  Agency  for  International  Development 

International  Trade  Administration 

NOTICES 

Antidumping: 
Fresh  kiwifiruit  from — 

New  Zealand,  46438-46440 
Porcelain  on  steel  cookware  from — 

China,  46440 
Sebadc  add  from — 
China.  46440-46444 
Antidumping  duty  orders  and  findings: 
Intent  to  revoke,  46437-46438 


Justice  Department 

See  Antitrust  Division 
See  Drug  Enforcement  Administration 
See  Immigration  and  Naturalization  Service 
See  Justice  Programs  Office 

Justice  Programs  Office 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  46489- 
46490 

Land  Managen>ent  Bureau 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  46480-46481- 
Oil  and  gas  leases: 

Utah,  46481 
OjMning  of  public  lands: 

CaUfomia,  46481-46482 
Survey  plat  filings: 

Idaho. 46482 

Minerals  Management  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Outer  Continental  Shelf  oil  and  gas  leasing  program 
(1997-2002),  46482-46483 

National  Aeronautics  and  Space  Administration 

NOTICES 
Meetings: 

Aeronautics  Advisory  Committee,  46490 
Patent  licenses;  non-exclusive,  exdusive,  or  partially 
exclusive: 

Honeywell,  Inc.,  46490 

National  Archives  and  Records  Administration 

See  Information  Security  Oversight  Office 

National  Foundation  on  the  Arts  and  ttte  Humanities 

NOTICES 
Meetings: 
Himianities  Panel,  46435 

National  Highway  Traffic  Safety  Administration 

RULES 

Motor  vehicle  content  labeling;  passenger  cars  and  Ught 

vehicles;  domestic  and  foreign  content  information, 

46385-46390 

National  institute  of  Standards  and  Technology  . 

NOTICES 

Information  processing  standards.  Federal: 
Code  for  information  interchange,  its  representations, 
subsets,  and  extension,  etc.;  proposed  withdrawal, 
46444-46445 

National  institutes  of  Health 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Fusion  proteins  that  include  antibody  and  nor -antibody 
portions;  scientific  and  conunercial  development, 
46478-46479 
Meetings: 
National  Institute  on  Deafriess  and  Other  Communication 

Disorders,  46479-46480 
Research  Grants  Division  spedal  emphasis  panels,  46480 
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National  Oceanic  and  Atmoapheric  Administration 

RULES 

Fishery  conservation  and  management: 

Alaska  scallop,  46399-46400 
NOTICES  I 

Meetings:      I 

Mid-Atlant)c  Fishery  Management  Council,  46445 
Permits: 

Endangered  and  threatened  species,  46445—46446 


National  Part  Service    • 

RULES  I 

Special  regulations: 

Lassen  Volcanic  National  Park,  CA;  boating,  fishing,  and 
limit  of  catch;  regulations  removed,  46379-46380 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  46483 
Environmental  statements;  availability,  etc.: 

Independence  National  Historical  Park,  PA.  46483-46484 

Navy  Department 

RULES 

Navigation.  OOLREGS  compliance  exemptions: 

USS  Hopper.  46378-46379 
NOTICES 

Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 

Davis  Liquid  Crystals,  Inc.,  et  al.,  46446 

Panama  CanM  Commission  ■ 

PROPOSED  RULES 
Shipping  and  navigation: 
Canal  tolls  rates  and  vessel  management  rules — 
Toll  rate$  increase  and  on-deck  container  capacity 
measurement,  46407-46410 

Personnel  Management  Office 

NOTICES 

Agency  infortiation  collection  activities: 

Submission  for  OMB  review;  comment  request,  46491 
Excepted  service: 

Schedules  ^,  B,  and  C;  positions  placed  or  revoked — 
Update,  46491-46492 

I 

Put)lic  Health  Service 

See  Centers  for  Disease  Control  and  Preventicm 

See  Food  and  Drug  Administration^ 

See  National  institutes  of  Health 

i 

Rural  Utilities  Service 

NOTICES 

Water  and  wastewater  loan  program: 
Refinancing  policies,  eligible  borrowers  list,  and  loan 
portfolio  participation,  46434 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 

Chicago  Board  Options  Exchange,  Inc.,  46497-46498 

Depository  Trust  Co..  46498-46499 

Options  Clearing  Corp.,  46499-46502 
Applications,  hearings,  determinations,  etc.: 

Arizona  Li^iited  Matiuity  Mimicip>als  Portfolio,  46492- 
46493 

First  American  Strategy  Funds,  Inc.,  et  al.,  46493-46496 

North  Carolina  Limited  Maturity  Municipals  Portfolio, 
46496 


Virginia  Limited  Maturity  Mimidpals  Portfolio.  46496- 
46497 

Social  Security  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  46502—46503 

Surface  Transportation  Board 

NOTICES 

Railroad  services  abandonment: 
Missouri  Pacific  Railroad  Co.,  46506 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Thrift  Supervision  Office 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  46507 
Applications,  bearings,  determinations,  etc.: 

Fulton  Savings  Bank.  FSB,  46507-46508 

Transportation  Department 

See  Federal  Aviation  Administration 

See  National  Highway  Traffic  Safety  Administration 

See  Surface  Transportation  Board 

NOTICES 

Air  carrier  operations;  resiunption:  ^ 

Valujet  Airlines,  Inc.,  46503 
Meetings: 

Aviation  Safety  and  Security  White  House  Commission. 
46504 

Treasury  Department 

See  Alcohol,  Tobacco  and  Firearms  Bureau 
See  Thrift  Supervision  Office 

United  States  Institute  of  Peace 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Solicited  grants — 
Post-settlement  peacebuilding,  etc.,  46508 


Separate  Parts  In  This  Issue 

Part  II 

Housing  and  Urban  Development  Department,  46510-46527 
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DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

8  CFR  Paris  3. 103.  and  242 

[EOtR  No.  1141;  A.a  Order  No.  2051-Oq 

RIN112S^AA15 


Fees  for  Motions  To  Reopen  or 
Reconsider 

AGENCY:  Department  of  Justice. 
ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  This  interim  rule  clarifies 
when  and  how  fees  must  be  paid  when 
a  motion  to  reopen  or  reconsider  is  filed 
concurrently  with  any  application  for 
relief  imder  the  immigration  laws  for 
which  a  fee  is  chargeable.  This  interim 
rule  applies  to  motions  to  reopen  or 
reconsider  that  are  filed  in  all  types  of 
immigration  proceedings,  including 
those  over  which  the  Immigration  and 
Naturalization  Service  (the  "Service") 
and  the  Board  of  Immigration  Appeals 
(the  "Board")  have  appellate 
jurisdiction,  respectively. 
DATES:  This  interim  rule  is  effective 
September  3, 1996.  Written  comments 
must  be  received  on  or  before  November 
4, 1996. 

A00RESSE8:  Please  sulmit  written 
comments  to  Margaret  M.  Philbin, 
General  Counsel,  Executive  Office  for 
Immigration  Review,  Suite  2400,  5107 
Leesburg  Pike,  Falls  Church,  Virgima 
22041,  and  Ernest  B.  Duarte,  Branch 
Chief,  Immigration  and  Naturalization 
Service,  425  I  Street  NW.,  Suite  3214. 
Washington,  DC  20536. 

FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  M.  Philbin,  General  Coimsel, 
Executive  Office  for  Immigration 
Review,  Suite  2400,  5107  Leesburg  Pike, 
Falls  Church.  Virginia  22041,  teleph(»ie 
(703)  305-0470,  or  Ernest  B.  Duarte, 
Branch  Chief,  Immigration  and 
Naturalization  Service,  425 1  Street  NW., 


Suite  3214.  Washington,  DC  20536, 
telephone  (202)  307-3587. 
SUPPLEMENTARY  V4FORMATION:  This 
interim  rule  amends  8  CFR  parts  ^,103, 
and  242  by  clarifying  when  the  required 
fees  must  be  paid  when  a  motion  to 
reopen  or  reconsider  is  filed 
concurrently  with  any  application  for 
relief  under  the  immigration  laws  for 
which  a  fee  is  chargeable.  This  interim 
rule  applies  to  motions  to  reopen  or 
reconsider  that  are  filed  in  all  types  of 
immigration  proceedings,  including 
those  over  which  the  Service  and  the 
Board  of  Immigration  Appeals  have 
appellate  jurisdiction,  respectively. 

This  interim  rule  is  necessary  to 
eliminate  questions  that  have  arisen 
regarding  the  payment  of  fees  for 
applications  for  reUef  that  require  their 
own  separate  fees  when  filed 
concurrently  with  motions  to  reopen  or 
reconsider.  For  example,  if  an 
individual  files  a  motion  to  reopen  his 
or  her  deportation  case  in  order  to  apply 
for  suspension  of  deportation,  is  the 
individual  required  to  pay  only  one  fee 
for  the  motion  to  reopen,  or  one  fee  for 
the  motion,  and  a  second  fee  for  the 
application? 

Prior  to  April  4, 1989,  the  provision 
at  8  CFR  103.7(b)  regarding  motions  to 
reopen  or  reconsider  contained  a 
sentence  that  specified  that  "[wlhen  the 
motion  to  reopen  or  reconsider  is  made 
concurrently  with  any  application 
under  the  immigration  laws,  the 
application  will  be  considered  an 
integral  part  of  the  motion  and  only  for 
the  fee  for  filing  the  motion  or  the  fee 
for  filing  the  application,  whichever  is 
greater,  is  payable."  When  this 
provision  was  amended  in  April  1989. 
see  54  FR  13515,  this  sentence  was 
deleted  without  explanation.  During  the 
ensuing  years,  confusion  mounted  as  to 
the  meaning,  if  any,  of  this  deletion 
fiom  the  regulation  and  its  effect  on  the 
fee  requirements.  The  Executive  Office 
for  Immigration  Review  ("EOIR")  and 
the  Service  are  prepared  to  eliminate 
this  confusion  by  amending  the  fee 
requirement  for  motions  to  reopen  or 
reconsider  as  follows: 

If  a  motion  to  reopen  or  reconsider  is 
filed  by  an  individual  conciurently  with 
any  appUcation  for  relief  under  the 
immigration  laws  for  which  a  fee  is 
chargeable  (e.g.,  an  application  for 
suspension  of  deportation,  adjustment 
of  status,  or  registry),  the  individual 
initiedly  must  pay  only  the  fee  required 


for  Ae  motion  (currently,  $110).  unless 
a  fee  waiver  has  been  granted  pursuant 
to  8  CFR  103.7(c)(1).  If  the  motion  to 
reopen  or  reconsider  is  granted,  the 
individual  then  will  have  to  pay  the  fee 
set  forth  in  8  CFR  103.7(b)  required  for 
the  underlying  application  for  relief  in 
order  to  complete  the  application.  Fee 
remittance  for  the  underlying 
application  for  reUef  should  be  made 
payable  to  the  "Immigration  and 
Naturalization  Service".  Unless  a  fee 
waiver  has  been  granted  pursuant  to  8 
CFR  103.7(c)(1),  failure  to  pay  the 
subsequent  fee  for  the  underlying 
application  for  relief  will  result  in  the 
denial  of  the  application.  If  the  motion 
to  reopen  or  reconsider  is  denied,  no 
further  fee  will  be  required  becatise  the 
underlying  applicaticm  for  relief,  in 
effect,  will  be  moot.  This  procedure 
provides  a  fair  and  equitable  fee 
structure  for  motions  and  their 
underlying  applications  by  requiring 
payment  of  a  fee  for  the  underlying 
application  only  if  the  motion  to  reopen 
or  reconsider  is  granted.  This  will 
prevent  imposing  undue  financial 
burdens  on  those  individuals  filing  such 
motions. 

The  implementation  of  this  rule  as  an 
interim  rule,  Mdth  provisions  for  post- 
promulgation  public  comment,  is  based 
upon  the  "good  cause"  exceptions 
found  at  5  U.S.C.  553  (b)(B)  and  (d)(3). 
The  reasons  and  the  necessity  for 
immediate  implementation  of  this 
interim  rule  without  prior  notice  and 
comment  are  as  follows:  Immediate 
implementation  of  this  rule  will  ensure 
that  fees  for  motions  to  reopen  or 
reconsider,  and  their  underlying 
applications  for  relief,  are  acceptable  in 
a  consistent  manner  by  all  immigration 
courts  and  the  Board.  Immediate 
implementation  of  this  rule  also  will 
eliminate  any  existing  confusion  with 
regard  to  the  payment  of  such  fees  at  the 
earliest  possible  time,  while  still 
affording  the  agencies  the  opportimity 
to  solicit  and  consider  all  public 
comments  that  are  timely  submitted. 
Finally,  this  interim  rule  provides  a 
benefit  to  individuals  who  wish  to  file 
motions  to  reopen  or  reconsider.  Hence, 
inmiediate  implementation  will  make 
this  benefit  available  without  any 
further  delay,  which  would  be  contrary 
to  the  public  interest. 

In  accordance  with  5  U.S.C  605(b), 
the  Attorney  General  certifies  that  this 
rule  affiects  only  individuals  filing 
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motions  to  reop>en  or  reconsider 
concurrently  with  applications  for  the 
relief  from  deportation.  Therefore,  this 
rule  does  not  bave  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  Attorney 
General  has  determined  that  this  rule  is 
not  a  significant  regulatory  action  under 
Executive  Order  No.  12866,  and 
accordingly  this  rule  has  not  been 
reviewed  by  t^e  Office  of  Management 
and  Budget.  Tliis  rule  has  no  federalism 
implications  warranting  the  preparation 
of  a  Federalism  Assessment  in 
accordance  with  Executive  Order  No. 
12612.  The  rule  meets  the  applicable 
standards  provided  in  sections  J(a)  and 
3(b)(2)  of  Executive  Order  No.  12988. 

List  of  Subjects 

a  CF^  Part  3 

Administrative  practice  and 
procedure,  Imtnigration,  Lawyers, 
Organizations^  and  functions 
(Government  ^ndes),  Reporting  and 
recordkeeping  requirements. 

8CFRPartl03 

i 

Administrative  practice  and 
procediuv.  Authority  delegations 
(Government  agencies),  Freedom  of 
Information,  Privacy,  Reporting  and 
recordkeeping  requirements,  Sinety 
bonds. 

8  CFR  Part  2 

Administrative  practice  and 
procedure.  Aliens. 

Accordingly,  chapter  I  of  Title  8  of  the 
Code  of  Fedeml  Regulations  is  amended 
as  follows: 

PART  3— EXSCUnVE  OFFICE  FOR 
IMMIQRATION  REVIEW 

Subpart  C — Rules  of  Procedure  for 
Immigration  Judge  Proceedings 

1.  The  authority  citation  for  part  3 
continues  to  read  as  follows: 

Authority:  5  tl.S.Q  301;  8US.C  1103, 
1252  note,  125ib,  1324b.  1362. 1362;  28 
U.S.C  509, 1746;  sec.  2,  Reorg.  Plan  No.  2  of 
1950,  3  CFR  19#9-1953  Comp.,  p.  1002. 

2.  In  §  3.31,  paragraph  (b)  is  amended 
by  revising  the  first  sentence  to  read  as 
follows:  I 

1 3^1    Filing  documents  and  appHcations. 

•        •        •  I     •        • 

(b)  Except  ^  provided  in  8  CFR 
242.17(e),  all  documents  or  applications 
requiring  the  payment  of  a  fee  must  be 
accompanied  by  a  fee  receipt  from  the 


Service  or  by 


an  application  for  a  waiver 


of  fees  pursuant  to  8  CFR  3.24. 


PART  109— POWERS  AND  DUTIES  OF 
SERVICE  OFFICERS;  AVAILABILITY 
OF  SERVICE  RECORDS 

3.  The  authority  citation  for  part  103 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552, 552(a);  8  U.S.C 
1101, 1103, 1201, 1252  note,  1252b,  1304. 
1356:  31  U.S.C  9701,  E.0. 12356,  47  FR 
14874;  1S557;  3  CFR.  1982.  Comp.,  p.  166;  8 
CFR  part  2. 

4.  In  §  103.7,  paragraph  (b)(1)  is 
amended  by  revising  the  two  entries  for 
"Motion",  respectively,  to  read  as 
follows: 

S103.7    Fees. 

•  •        •        •        • 

(b)*  •  • 
(D*  •  * 

•  •       •       *       • 

Motion.  For  filing  a  motion  to  reopen 
or  reconsider  any  decision  under  the 
immigration  laws  in  any  type  of 
proceeding  over  which  the  Board  of 
Immigration  Appeals  has  appellate 
jurisdiction.  No  fee  shall  be  charged  for 
a  motion  to  reopen  or  reconsider  a 
decision  on  an  application  for  relief  for 
which  no  fee  is  chargeable.  (The  fee  of 
$1 10  shall  be  charged  whenever  an 
appeal  or  motion  is  filed  by  or  on  behalf 
of  two  or  more  aliens  and  all  such  aliens 
are  covered  by  one  decision.  When  a 
motion  to  reopen  or  reconsider  is  made 
concurrently  with  any  application  for 
relief  under  the  immigration  laws  for 
which  a  fee  is  chargeable,  the  fee  of 
$110  will  be  charged  when  the  motion 
is  filed  and,  if  the  motion  is  granted,  the 
requisite  fee  for  filing  the  application  for 
relief  will  be  charged  and  must  be  paid 
within  the  time  specified  in  order  to 
complete  the  application. )-^l  10. 

Motion.  For  nling  a  motion  to  reopen 
or  reconsider  any  decision  imder  the 
immigra^on  laws  in  any  type  of 
proceeding  over  which  the  Board  of 
Immigration  Appeals  does  not  have 
appellate  jurisdiction.  No  fee  shall  be 
charged  for  a  motion  to  reopen  or 
reconsider  a  decision  on  an  application 
for  relief  for  which  no  fiee  is  chargeable. 
(The  fee  of  $110  shall  be  charged 
whenever  an  appeal  or  motion  is  filed 
by  on  or  behalf  of  two  or  more  aliens 
and  all  such  aliens  are  covered  by  one 
decision.  When  a  motion  to  reopen  or 
reconsider  is  made  concurrenUy  with 
any  application  for  relief  under  the 
immigration  laws  for  which  a  fee  is 
chargeable,  the  fiae  of  $110  will  be 
charged  when  the  motion  is  filed  and, 
if  the  motion  is  granted,  the  requisite  fee 
for  filing  the  application  for  relief  will 
be  charged  and  must  be  paid  within  the 
time  specified  in  order  to  complete  the 
application.) — $110. 


PART  242— PROCEEDINGS  TO 
DETERMINE  DEPORTABILITY  OF 
ALIENS  IN  THE  UNITED  STATES: 
APPREHENSION.  CUSTODY, 
HEARING,  AND  APPEAL 

5.  The  authority  citation  for  part  242 
continues  to  read  as  follows: 

Authority:  8  U.S.C  1103, 1182, 1186a, 
1251, 1252, 1252  note,  12S2a,  1252b,  1524, 
1362;  8  CFR  .  part  2. 

6.  In  §  242.17,  paragraph  (e)  is 
amended  by  adding  two  new  sentences 
after  the  4th  sentence,  to  read  as 
follows: 

f  242.17    Ancillary  matters,  applications. 

(e)  *   *   *  When  a  motion  to  reopen  or 
reconsider  is  made  concurrently  with  an 
application  for  relief  seeking  one  of  the 
inunigration  benefits  set  forth  in 
paragraphs  (a)  and  (c)  of  this  section, 
only  the  fee  set  forth  in  §  103.7(b)(1)  of 
this  chapter  for  the  motion  must 
accompany  the  motion  and  application 
for  relief.  If  such  a  motion  is  granted, 
the  appropriate  fee  for  the  application 
for  relief,  if  any,  set  forth  in  8  CFR 
103.7(b)(1),  must  be  paid  within  the 
time  specified  in  order  to  complete  the 
application.*  *  * 

Dated:  August  26, 1996. 

Janet- Reno, 

Attorney  General. 

(FR  Doc.  96-22335  Filed  8-30-96;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  173 
[Docket  No.  95F-0160] 

Secondary  Direct  Food  Additives 
Permitted  in  Food  for  Human 
Consumption 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  a  mixture  of  peroxyacetic 
acid,  acetic  acid,  hydrogen  peroxide  and 
l-hydroxyethylidene-l,l-diphosphonic 
acid  (HEDP)  to  reduce  the  microbial 
load  in  water  used  to  wash  certain  fruits 
and  vegetables.  Elsewhere  in  this  issue 
of  the  Federal  Register,  FDA  is 
publishing  a  dociunent  that  provides  for 
the  safe  use  of  a  mixture  of  peroxyacetic 
acid,  acetic  acid,  and  hydrogen  peroxide 
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to  reduce  the  microbial  load  in  water 
used  to  wash  certain  fruits  and 
vegetables.  This  action  is  in  response  to 
a  petition  filed  by  Ecolab  Inc. 
DATES:  Effective  September  3. 1996; 
written  ob)ections  and  requests  for  a 
hearing  by  October  3, 1996. 
ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  fHFA- 
305).  Food  and  Drug  Administration, 
12420  Parklawn  Dr.,  rm.  1-23, 
Rockville,  MD  20857. 
FOR  FURTHER  INFORMAtlON  CONTACT: 
Mary  E.  LaVecchia,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
217),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204- 
0001,  202-418-3072. 
SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
July  13. 1995  (60  FR  36150),  FDA 
announced  that  a  food  additive  petition 
(FAP  5A4460)  had  been  filed  by  Ecolab 
Inc.,  370  North  Wabasha  St.,  St.  Paul, 
MN  55102.  The  petition  proposed  to 
amend  the  food  additive  regulations  in 
§173.315  Chemicals  used  in  washing  or 
to  assist  in  the  lye  peeling  of  fruits  and 
vegetables  (21  CFR  173.315)  to  provide 
for  the  safe  use  of  a  mixtm*  of 
peroxyacetic  add,  acetic  acid,  hydrogen 
peroxide  and  l-hydroxyethylidene-1,1- 
diphosphonic  acid  (HEX)?)  to  control 
microbial  growth  in  water  contacting 
fhiits  and  vegetables. 

An  antimicrobial  solution  used  to 
wash  fruits  and  vegetables  is  potentially 
subject  to  regulation  as  a  food  additive 
under  section  409  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  348),  or  as  a  pesticide  chemical 
imder  the  Federal  Insecticide, 
Fimgicide,  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C.  136(u)),  depending  upon  the 
status  of  the  fruit  or  vegetable.  FDA 
regulates  antimicrobial  solutions  as  food 
additives  under  the  act  when  such 
solutions  are  used  on  processed  food. 
The  Environmental  Protection  Agency 
(EPA)  regulates  antimicrobial  solutions 
as  pesticide  chemicals  under  FIFRA 
when  the  solutions  are  used  on  raw 
agricultural  commodities. 

Under  section  201(q)(l)  of  the  act  (21 
U.S.C.  321(q)(l)),  as  amended  by  the 
Food  Quality  Protection  Act  of  1996.  the 
term  "pesticide  chemical"  means  a 
pesticide  as  defined  in  FIFRA.  Under 
FIFRA 's  regulatory  scheme,  an 
antimicrobial  solution  used  on  or  in 
processed  food  does  not  come  within 
the  definition  of  the  term  pesticide. 
FIFRA  defines  a  pesticide  as  any 
substance  intended  for  preventing, 
destroying,  repelling,  or  mitigating  any 
pest  (7  U.S.C.  136(u));  the  definition  of 
pest  includes  "fungus"  (7  U.S.C.  136(t)). 
However,  excluded  from  the  definition 


of  fungus  are  rust,  smut,  mildew,  mold, 
yeast,  and  bacteria  on  or  in  processed 
food  (7  U.S.C.  136(k)).  Therefore,  by 
definition,  an  antimicrobial  solution 
used  on  or  in  processed  food  is  not  a 
pesticide  because  it  does  not  prevent, 
destroy,  repel,  or  mitigate  a  "pest," 
within  the  meaning  of  that  term  (7 
U.S.C.  136{t)).  Thus,  such  a  solution  is 
not  a  pesticide  chemical  under  the  act. 

FDA  received  one  comment  in 
response  to  the  notice  of  filing  of  this 
petition.  The  comment  expressed 
concern  that  the  chemical  mixture 
appeared  to  be  a  biocide  and  may 
require  FIFRA  pesticide  registration. 
The  comment  also  stated  that  the 
preparation  would  be  regulated  more 
accurately  under  §  178.1010  Sanitizing 
solutions  (21  CFR  178.1010).  Lastiy,  the 
comment  stated  that  one  of  the 
components  of  the  mixture  contained 
phosphoric  add,  which  needed  to  be 
declared  as  an  ingredient. 

As  noted  above,  an  antimicrobial 
formulation  used  on  raw  agricultural 
commodities  is  regulated  as  a  pesticide 
chemical  and  thus,  may  require 
registration,  under  FIFRA,  as  well  as  a 
tolerance  established  under  section  408 
of  the  act  (21  U.S.C.  346a).  Similariy, 
FDA  has  jurisdiction  over  antimicrobial 
solutions  used  on  processed  foods. 
Thus,  consistent  with  FDA's 
jurisdiction,  FDA's  approval  of  this 
formulation  is  limited  to  its  use  in 
washing  finits  and  vegetables  other  than 
those  that  are  raw  agricultural 
commodities.  This  approval  is 
consistent  with  the  division  of 
responsibility  between  FDA  and  EPA 
over  solutions  of  this  type.  FDA  has, 
however,  referred  the  p>etitioner  to  EPA 
in  order  to  ascertain  whether  FIFRA 
I}estidde  registration  and  a  tolerance 
under  section  408  of  the  act  are  required 
for  any  uses  not  regulated  by  FDA. 
Thus,  FDA's  decision  in  this  final  rule 
takes  into  consideration  the 
jurisdictional  question  between  FDA 
and  EPA  raised  by  the  comment. 

FDA  disagrees  with  the  comment  to 
the  extent  that  it  suggests  that  the 
solution  in  question  should  be  regulated 
as  a  sanitizing  solution.  FDA  notes  that 
this  formulation  is  presently  approved 
for  use  as  a  sanitizing  solution,  under 
§  178.1010(b)(30).  However,  the 
petitioned  use  for  this  formulation  is  to 
reduce  the  microbial  load  in  water  used 
to  wash  fruits  and  vegetables,  consistent 
with  the  technical  effect  listed  in  21 
CFR  170.3(o)(2).  This  use  is  different 
from  its  use  as  a  sanitizing  solution. 
Because  the  petitioned  conditions  of  use 
differ  from  those  for  a  sanitizing 
solution,  approval  under  §  173.315  is 
necessary  and  appropriate.  The  point  of 
this  comment  is  not  entirely  clear.  To 


the  extent  that  this  comment  suggests 
that  the  solution  is  not  safe  for  use  as 
a  washing  solution  for  fruits  and 
vegetables,  the  agency  has  determined 
that  the  petitioned  use  is  safe.  To  the 
extent  that  the  comment  suggests  that 
the  solution  should  be  regulated  as  a 
sanitizing  solution  under  §  178.1010, 
the  comment  is  meaningless  because  the 
solution  is  already  approved  for  such 
use(§178.1010(b)(30)). 

Finally,  the  agency  disagrees  with  the 
comment  to  the  extent  that  it  asserts  that 
one  of  the  components  of  the  mixture 
contains  phosphoric  acid,  which  should 
be  considered  an  ingredient. 
Importantly,  there  is  no  phosphoric  add 
in  the  formulation  and  thus  there  is  no 
need  to  consider  it  as  an  ingredient. 
Commerdal  HEDP  does  contain  a  low 
level  (approximately  3  percent  by 
weight)  of  phosphorous  acid,  not 
phosphoric  acid  (Ref.  1),  which  is  used 
as  a  reactant  in  the  preparation  of  HEDP. 
The  agency  has  evaluated  the  level  of 
phosphorous  acid  in  HEDP  and 
concludes  that  essentially  no  residue  of 
phosphorous  acid  would  remain  on 
treated  produce  and  that  this  use  of 
HEDP  is  safe.  Because  this  antimicrobial 
solution  contains  no  phosphoric  acid, 
FDA  finds  no  merit  in  the  comment 
stating  that  phosphoric  acid  needs  to  be 
disclosed  as  an  ingredients 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material.  As 
part  of  its  review,  FDA  evaluated  the 
safety  of  each  of  the  components  of  the 
antimicrobial  solution.  Based  on  this 
information,  the  agency  condudes  that 
the  proposed  use  of  the  additive  is  safe, 
that  it  will  achieve  its  intended 
technical  effed  of  redudng  the 
microbial  load  in  water  used  to  wash 
fruits  and  vegetables,  and  that  therefore, 
the  regulations  in  §  173.315  should  be 
amended  as  set  forth  below. 

fa  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
insp>ection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  §  171.1(h), 
the  agency  will  delete  irom  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effeds  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impad 
on  the  human  environment,  and  that  an 
environmental  impad  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impad  and  the  evidence 
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supporting  that  finding,  contained  in  an 
environmeatal  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  am.  and  4 
p.m.,  Monday  through  Friday- 

Any  person  who  will  be  aaversely 
affected  by  this  regulation  may  at  any 
time  on  or  liefore  October  3. 1996,  file 
with  the  Dolckets  Management  Branch 
(address  above)  written  objections 
thereto.  Eadi  objection  shall  be 
separately  numbered,  and  each 
numbered  abjection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  rtquest  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  tl)e  right  to  a  hearing  on  that 
objection.  Qach  niunbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
infonnatioa  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  heariiig  is  held.  Failure  to  include 


such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  dooiments 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Reference 

The  following  reference  has  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

1.  Monsanto  Material  Safety  Data  Sheet  for 
Monsanto  Product  Name  DEQUES!  2010 
DEFLOCCULANT  and  SEQUESTRANT. 

List  of  Subjects  in  21  CFR  Part  173 

Food  additives. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 


authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  rede  legated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition,  21  CFR  part  173  is 
amended  as  follows: 

PART  173— SECONDARY  DIRECT 
FOOD  ADDITIVES  PERMTTTED  IN 
FOOD  FOR  HUMAN  CONSUMPTION 

1.  The  authority  citation  for  21  CFR 
part  173  continues  to  read  as  follows: 

Autbority:  Sees.  201, 402, 409  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C  321,  342,  348). 

2.  Section  173.315  is  amended  in  the 
table  in  paragraph  (a)(2)  by 
alphabetically  adding  a  new  entry  under 
the  headings  "Substances"  and 
"Limitations"  to  read  as  follows: 

§173.315    Chemicals  used  in  washing  or  to 
assist  in  ttM  lye  paeHng  of  fruits  and 
vegetables. 

*        •        *        •        * 

(a)  •  •  • 
(2)*** 


May  be  used  only  with  peroxyacetic  acid.  Not  to  exceed  4.8  ppm  in  wash  water. 
Limited  to  use  on  fruits  and  vegelat>ies  tttat  are  not  raw  agriculturai  convnod- 
ities. 


Dated:  August  26, 1996. 

Fred  A.  Skmak. 

Director,  Cenferfor  Food  Safety  and  Applied 
Nutrition.      ' 

(PR  Doc.  96-^2286  Filed  8-30-96;  8:45  am) 
mujHa  CODE  in^-«y-* 
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21  CFR  Part  173 
[Docket  No.  96F-0161] 

Secondary  Direct  Food  Additives 
Permitted  iti  Food  for  Human 
Consumption 

AQBICY:  Fobd  and  Drug  Administration, 
HHS. 

ACTION:  Finil  rule. 


rrThe 


SUMMARY:  Tlie  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  a  mixture  of  peroxyacetic 
acid,  acetic <acid,  and  hydn^n  peroxide 
to  reduce  the  microbial  load  in  water 
used  to  waah  certain  fruits  and 


vegetables.  Elsewhere  in  this  issue  of 
the  Federal  Register,  FDA  is  also 
publishing  a  document  that  provides  for 
the  safe  use  of  a  mixture  of  peroxyacetic 
acid,  acetic  acid,  hydrogen  peroxide, 
and  l-hydroxyethyUdene-1,1- 
diphosphonic  acid  (PiEDP)  to  reduce  the 
microbial  load  in  water  used  to  wash 
certain  fixiits  and  vegetables.  This  action 
is  in  response  to  a  petition  filed  by 
Ecolab  Inc. 

DATES:  Effective  September  3, 1996; 
written  objections  and  requests  for  a 
hearing  by  October  3, 1996. 
ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Parklavm  Dr.,  rm.  1-23, 
Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  E.  LaVecchia,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
217),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204- 
0001,  202-418-3072. 
SUP(>LEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 


July  13. 1995  (60  FR  36150).  FDA 
announced  that  a  food  additive  petition 
(FAP  5A4459)  had  been  filed  by  Ecolab 
Inc..  370  North  Wabasha  St..  St.  Paul, 
MN  55102.  The  petition  proposed  to 
amend  the  food  additive  regulations  in 
§  173.315  Chemicals  used  in  washing  or 
to  assist  in  the  lye  peeling  of  fruits  and 
vegetables  (21  CFR  173.315)  to  provide 
for  the  safe  use  of  a  mixture  of 
peroxyacetic  add,  acetic  acid  and 
hydrogen  peroxide  to  control  microbial 
growth  in  water  contacting  fruits  and 
vegetables. 

An  antimicrobial  solution  used  to 
wash  fruits  and  vegetables  is  potentially 
subject  to  regulation  as  a  food  additive 
under  section  409  of  the  Federal  Food,     . 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  348),  or  as  a  pesticide  chemical 
under  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C  136(u)),  depending  upon  the 
status  of  the  fhiit  or  vegetable.  FDA 
regulates  antimicrobial  solutions  as  food 
additives  under  the  act  when  such 
solutions  are  used  on  processed  food. 
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The  Environmental  Protection  Agency 
(EPA)  regulates  antimicrobial  solutions 
as  pesticide  chemicals  under  FIFRA 
when  the  solutions  are  used  on  raw 
agricultural  conunodities. 

Under  section  201(q)(l)  of  the  act  (21 
U.S.C.  321(q)(l)).  as  amended  by  the 
Food  Quality  Protection  Act  of  1996,  the 
term  "pesticide  chemical"  means  a 
pesticide  as  defined  in  FIFRA.  Under 
FIFRA 's  regulatory  scheme,  an 
antimicrobial  solution  used  on  or  in 
'  processed  food  does  not  come  within 
the  definition  of  the  term  pesticide. 
FIFRA  defines  a  pesticide  as  any 
substance  intended  for  preventing, 
destroying,  repelUng,  or  mitigating  any 
pest  (7  U.S.C.  136(u));  the  definition  of 
pest  includes  "fungus"  (7  U.S.C.  136(t)). 
However,  excluded  from  the  definition 
of  fungus  are  rust,  smut,  mildew,  mold, 
yeast,  and  bacteria  on  or  in  processed 
food  (7  U.S.C.  136(k)).  Therefore,  by 
definition,  an  antimicrobial  solution 
used  on  or  in  processed  food  is  not  a 
pesticide  because  it  does  not  prevent, 
destroy,  repel,  or  mitigate  a  "f>est," 
within  the  meaning  of  that  term  (7 
U.S.C.  136(t)).  Thus,  such  a  solution  is 
not  a  pesticide  chemical  imder  the  act. 

FDA  received  one  comment  in 
response  to  the  notice  of  filing  of  this 
petition.  The  comment  expressed 
concern  that  the  chemical  mixture 
appeared  to  be  a  biocide  and  may 
require  FIFRA  pesticide- registration. 
The  comment  also  stated  that  the 
preparation  would  be  regulated  more 
accurately  imder  §  178.1010  Sanitizing 
solutions  (21  CFR  178.1010). 

As  noted  above,  an  antimicrobial 
formulation  used  on  raw  agricultural 
commodities  is  regulated  as  a  pesticide 
chemical  and  thus,  may  require 
registration  under  FIFRA,  as  well  as  a 
tolerance  established  under  section  408 
of  the  act  (21  U.S.C.  346a).  Similarly, 
FDA  has  jiuisdiction  over  antimicrobial 
solutions  used  on  processed  foods. 
Thus,  consistent  with  FDA's 
jurisdiction,  FDA's  approval  of  this 
formulation  is  limited  to  its  use  in 
washing  fruits  and  vegetables  other  than 
those  that  are  raw  agricultural 
commodities.  This  approval  is 
consistent  with  the  division  of 
responsibility  between  FDA  and  EPA 
over  solutions  of  this  type.  FDA  has, 
however,  referred  the  petitioner  to  EPA 
in  order  to  ascertain  whether  FIFRA 
pesticide  registration  and  a  tolerance 
under  section  408  of  the  act  are  required 
for  any  uses  not  regulated  by  FDA. 
Thus,  FDA's  decision  in  this  final  rule 
takes  into  consideration  the 


jurisdictional  question  between  FDA 
and  EPA  raised  by  the  conunent. 

FDA  disagrees  with  the  comment  to 
the  extent  that  it  suggests  that  the 
solution  in  question  should  be  regulated 
as  a  sanitizing  solution.  The  petitioned 
use  for  this  formulation  is  to  reduce  the 
microbial  load  in  water  used  to  wash 
fruits  and  vegetables,  consistent  with 
the  technical  effect  listed  in  21  CFR 
170.3(o)(2).  This  use  is  different  from  its 
use  as  a  sanitizing  solution.  Because  the 
petitioned  conditions  of  use  differ  fit)m 
those  for  a  sanitizing  solution,  approval 
under  §  173.315  is  necessary  and 
appropriate.  The  point  of  this  comment 
is  not  entirely  clear.  To  the  extent  that 
this  comment  suggests  that  the  solution 
is  not  safe  for  use  as  a  washing  solution 
for  fruits  and  vegetables,  the  agency  has 
determined  that  the  petitioned  use  is 
safe. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material.  As 
j>art  of  its  review,  FDA  evaluated  the 
safety  of  each  of  the  components  of  the 
antimicrobial  solution.  Based  on  this 
information,  the  agency  concludes  that 
the  proposed  use  of  the  additive  is  safe, 
that  it  will  achieve  its  intended 
technical  effect  of  reducing  the 
microbial  load  in  water  used  to  wash 
fruits  and  vegetables,  and  that  therefore, 
the  regulations  in  §  173.315  should  be 
amended  as  set  forth  below.  

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
dociunents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  §  171.1(h), 
the  agency  will  delete  from  the 
doaunents  any  materials  that  are  not 
available  for  public  disclosiue  before 
making  the  documents  available  for 
inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above]  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  October  3, 1996,  file 


with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
wbich  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  tne  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  173 

Food  additives. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutintion,  21  CFR  part  173  is 
amended  as  follows: 

PART  173— SECONDARY  DIRECT 
FOOD  ADDITIVES  PERMITTED  IN 
FOOD  FOR  HUMAN  CONSUMPTION 

-  1.  The  authority  citation  for  21  CFR 
^art  173  continues  to  read  as  follows: 

Authority:  Sees.  201.  402.  409  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C.  321,  342,  348). 

2.  Section  173.315  is  amended  in  the 
table  in  paragraph  (a)(2)  by 
alphabetically  adding  two  new  entries 
under  the  headings  "Substances"  and 
"Limitations"  to  read  as  follows: 

§  173.315    Chemicals  used  In  washing  or  to 
assist  in  the  lye  peeling  of  fruits  and 
vegetables. 

***** 

(a)  •  •  • 
(2)  *  *  * 
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Limttabons 


Hydrogsn  peroxide 
Peroxyacete  acU. 


in  coflftiination  with  acetic  acid  to  term  peroxyacetic  acid.  Not  to  exceed  58 
ppm  in  wash  water.  Limited  to  use  on  fnits  and  vegetables  that  are  not  raw  agri- 
cultural commodtties. 
Prepared  by  reacting  acetic  acid  with  hydrogen  peroxide.  Not  to  exceed  80  ppm  in 
wash  water.  Limited  to  use  on  fruits  and  vegetables  that  are  not  raw  agricuitural 
comnrxxities. 


Dated:  August  26, 1996. 
Frad  R.  Slunk, 

Director,  Center/or  Food  Safety  and  Applied 
Nutrition.  I 

(FR  Doc.  96-22^87  Filed  8-30-96;  8:45  am] 
WUJNO  cooc  4iaMi-^ 


DEPARTMENT  OF  DEFENSE 

Depanment  of  the  Navy 

32CFRPart706 

Certifications  and  Exemptions  Under 
ttte  Intemationai  Regulations  for 
Preventing  Collisions  at  Sea,  1972; 
Amendment 

AGENCY:  Department  of  the  Navy.  DOD. 
ACnON:  Final  ^\e. 

SUMMARY:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  under  the  Intemationai 
Regulations  for  Preventing  Collisions  at 
Sea,  1972  (72  COUiEGS),  to  reflect  that 
the  Deputy  Assistant  Judge  Advocate 
General  (Admiralty)  of  the  Navy  has 
determined  that  USS  HOPPER  (DDG  70) 
is  a  vessel  of  &ie  Navy  which,  due  to  its 
special  construction  and  purpose, 
cannot  fully  comply  with  certain 
provisions  of  the  72  COLREGS  without 
interfering  with  its  special  function  as  a 
naval  ship.  Tl^e  intended  effect  of  this 
rule  is  to  warfi  mariners  in  waters  where 
72  COLREGS  apply. 
EFFECTIVE  DATE:  August  1. 1996. 
FOR  FURTHER  MF0RMATK3N  CONTACT: 
Lieutenant  M«W.  Kems,  JAGC,  U.S. 
Navy,  Assistant  Admiralty  Counsel, 
Office  of  the  Judge  Advocate  General, 
Navy  Departitent,  200  Stovall  Street,. 
Alexandria,  VA  22332-2400,  Telephone 
number.  (703)  325-9744. 
SUPPt.EMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C 
1605,  the  Department  of  the  Navy 
amends  32  OfR  Part  706.  This 


amendment  proAddes  notice  that  the 
Deputy  Assistant  Judge  Advocate 
General  (Admiralty)  of  the  Navy,  under 
authority  delegated  by  the  Secretary  of 
the  Navy,  has  certified  that  USS 
HOPPER  (DDG  70)  is  a  vessel  of  the 
Navy  which,  due  to  its  special 
construction  and  piirpose,  cannot  fully 
comply  with  the  following  specific 
provisions  of  72  COLREGS  without 
interfering  with  its  special  function  as  a 
naval  ship:  Annex  I,  paragraph  2(f)(i) 
pertaining  to  placement  of  the  masthead 
light  or  lights  above  and  clear  of  all 
other  lights  and  obstructions;  Annex  I, 
paragraph  3(a)  pertaining  to  the  location 
of  the  forward  masthead  light  in  the 
forward  quarter  of  the  vessel,  and  the 
horizontal  distance  between  the  forward 
and  after  masthead  lights;  and,  Annex  I, 
paragraph  3(c)  {>ertaining  to  placement 
of  tasic  hghts  not  less  than  two  meters 
from  the  fore  and  aft  centerline  of  the 
ship  in  the  athwartship  direction.  The 
Deputy  Assistant  Judge  Advocate 
General  (Admiralty)  has  also  certified 
that  the  lights  involved  are  located  in 
closest  possible  compliance  with  the 
applicable  72  COLREGS  requirements. 
Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  Parts  296  and 
701,  that  publication  of  this  amendment 
for  public  conunent  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 
placement  of  lights  on  this  vessel  in  a 
manner  differently  from  that  prescribed 
herein  will  adversely  affect  the  vessel's 
ability  to  perform  its  military  functions. 

List  of  Subiects  in  32  CFR  Part  706 

Marine  safety.  Navigation  (water),  and 
Vessels. 

Accordingly,  32  CFR  Part  706  is 
amended  as  follows: 

PART  706— [AMENDED] 

1.  The  authority  citation  for  32  CFR 
Part  706  continues  to  read: 


Aitffaority:  33  U.S.C  160S. 

2.  Table  Four,  Paragraph  15  of  §  706.2 
is  am«ided  by  adding  the  follov«ring 
entry: 

f706^       Certtflcations  of  ttM  Secretary  of 
ttie  Navy  under  Executtve  Ordarl  1964  and 
33  UAC.  ie06L 


Horizontal 

distance 

from  ttw  fore 

Vessel 

Num- 

and aft  cen- 

ber 

terline  of  the 

vessel  in  the 

athwartship 

direction 

•                        • 

• 

•             • 

USS  HOPPER  .... 

...    DDG 
70 

1.83  meters. 

•                             • 

• 

*              * 

3.  Table  Four,  Paragraph  16  of  §  706.2 
is  amended  by  adding  the  following 
entry: 

§  706^    Certifications  of  ttw  Secretary  of 
the  Navy  under  Executive  Order  11964  and 
33  U.S.C.  1605. 


Vessel 


Num^ 
ber 


Ot)struction 
angle  rel- 
ative ship's 
heacings 


USS  HOPPER 


DDG 
70 


102.25  thm 
112.50" 


4.  Table  Five  of  §  706.2  is  amended  by 
adding  the  following  entry: 

1706.2  Certifications  of  the  Secretary  of  the 
Navy  under  Executive  Order  11664  and  33 
U.8.C.  1605. 


Federal  Register  /  Vol.  61,  No.  171  /  Tuesday,  September  3,  1996  /  Rules  and  Regulations     46379 


Table  Five 


Vessel 


No. 


Masthead 
lights  not 

overall 
other  lights 

andob- 
structions. 

annex  I, 

sec.  2(1) 


Forward 
masttiead 
ligtit  not  in 

forward 

quarter  of 

stiip.  annex 

I,  sec.  3(a) 


After  mast- 
head light 
less  than  ^h. 

ship's 

ler>gth  aft  of 

forward 

masttiead 

light  annex 

I,  sec  3(a) 


Percentage 

txxizontai 

separation 

attained 


USS  HOPPER  ..» „ DDG70 


20.4 


Dated:  August  1. 1996. 
M.W.  Kerns, 

LT.JAGC,  U.S.  Navy,  Acting  Deputy  Assistant 
Judge  Advocate  General  (Admiralty). 
(FR  Doc.  96-22288  Filed  8-30-96:  8:45  am] 
BIUJNQ  COOe  3S10-FF-P 

Department  of  the  Air  Force 

32  CFR  Part  801 

Industrial  Lat>or  Relations  Activities 

AGENCY:  Department  of  the  Air  Force, 
Department  of  Defense. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  of  the  Air 
Force  is  removing  the  rule  on  Industrial 
Labor  Relations  Activities  because  it  has 
limited  applicability  to  the  general 
pubUc.  This  action  is  the  result  of 
departmental  review.  The  intended 
effect  is  to  ensure  that  only  rules  which 
substantially  affect  the  public  are 
maintained  in  the  Air  Force  portion  of 
the  Code  of  Federal  Regulations. 

EFFECTIVE  DATE:  September  3, 1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms 
Patsy  Conner,  Air  Force  Federal  Register 
Liaison  Officer,  SAF/AAX,  1720  Air 
Force  Pentagon,  Washington  DC  20330- 
1720. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  32  CFR  Part  801 

Equal  employment  opportimity. 
Federal  buildings  and  fecilities, 
CJovemment  contracts,  Investigations, 
Labor  unions,  Military  personnel. 

PART  801— [REMOVED] 

Accordingly  under  the  authority  10 
U.S.C.  8013,  32  CFR  (3xapter  VII  is 
amended  by  removing  Part  801. 
Patsy  ).  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  96-22388  Filed  8-30-96;  8:45  am] 
Baxmo  COOE  3910-ei-w 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

36 CFR  Part? 
RIN  1024-ACS2 

Lassen  Volcanic  National  Park 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Final  rule. 

SUMMARY:  The  National  Park  Service 
(NPS)  is  removing  the  ciurent 
regulations  concerning  boating,  fishing 
and  limit  of  catch  in  Lassen  Volcanic 
National  Park.  With  this  deletion,  the 
park  will  allow  for  catch  and  release 
fishing  only,  using  a  barbless  hook, 
when  fishing  at  Manzanita  Lake.  The 
existing  regulation  allows  for  the  taking 
of  native  fish  species  (rainbow  trout)  in 
this  small  fishery.  The  taking  of  the 
native  species  has  and  would  continue 
to  adversely  affect  native  species 
composition  if  allowed  to  continue.  The 
NPS  intends  to  maintain  and,  where 
necessary,  restore  the  aquatic  ecosystem 
to  a  natiu'al  state  while  allowing 
recreational  fishing  to  continue  at  levels 
that  allow  natural  processes  to  continue. 
The  park  will  continue  to  manage 
boating,  a  restricted  fishing  season, 
closed  waters,  limits  of  catch  and  the 
catch  and  release  program  through  the 
Superintendent's  Compendium. 
EFFECTIVE  DATE:  This  final  rule  becomes 
effective  on  September  3, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gilbert  E.  Blinn,  Lassen  Volcanic 
National  Park.  P.O.  Box  100,  Mineral, 
CA  96063. 

SUPPLEMENTARY  INFORMATION: 

Background 

This  final  rule  addresses  a  problem 
where  a  special  park  regulation  (36  CFR 
7.11)  was  not  removed  at  the  time 
improved  management  means  were 
instituted  to  manage  boating,  fishing 
and  limit  of  catch  at  Lassen  Volcanic 


National  Park.  Operation  of  motorboats 
on  all  waters  in  the  park  and  the  closure 
to  all  vessels  on  four  of  the  lakes  within 
the  park  is  now  documented  and 
addressed  in  Superintendent's 
Comp>endium  under  the  authority  found 
at  36  CFR  1.5,  Closures  and  public  use 
limits.  Fishing  restrictions  on  Grassy 
Creek  during  certain  months  of  the  year, 
and  closure  of  certain  other  waters  to 
fishing  is  also  documented  and 
addressed  in  the  Superintendent's 
Compendium. 

In  1976,  fish  stocking  of  Manzanita 
Lake  was  discontinued  after  44  years  of 
almost  annual  stocking  due  to  the  policy 
of  the  NPS  to  cease  artificial 
management  of  natural  resources.  In 
1982,  due  to  observations  that  the 
fishery  at  Manzanita  Lake  was 
declining,  a  fisheries  study  of  the  lake 
was  conducted.  As  a  result  of  this  study, 
two  recommendations  were  made  for 
Manzanita  Lake:  (1)  Reduce  the  current  "» 
hmit  of  5  trout  or  5  pounds  and  1  trout, 
to  1  or  2  fish  of  18  inches  or  more;  or 
(2)  designate  the  lake  as  catch  and 
release  only,  using  artificial  lures  and 
barbless  hooks.  In  1984,  the  (California 
Ckune  and  Fish  Commission 
recommended  that  the  NPS  adopt 
regulations  for  catch  and  release  fishing 
only  using  artificial  lures  with  a 
barbless  hook  in  Manzanita  Lake. 

In  March  of  1985,  in  order  to  restore 
natural  aquatic  ecosystems  while 
allowing  recreational  fishing  in 
Manzanita  Lake,  the  park  adopted  catch 
and  release  fishing  with  artificial  lures 
and  barbless  hooks.  This  is  addressed  in 
the  Superintendent's  Compendium. 

Other  management  options 
considered  included  leaving  the  current 
regulation  in  place  and  returning  to 
more  consumptive  methods  of  fishing. 
Ck>ntinuing  fishery  studies  and  public 
comment  favor  the  catch  and  release 
fishing  method.  Closures  and 
restrictions  are  documented  and 
addressed  in  the  Superintendent's 
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Compendiuin  and  need  not  be  repeated 
in  the  special  regulations. 

The  cieletion  of  the  existing  rule 
allows  the  park  to  continue  to  restore 
the  natural  aquatic  ecosystem  while 
allowing  recreational  Ashing  in  all  park 
waters.  Closijres  and  restrictions  have 
been  in  placai  in  the  park  for  over  20 
years  and  are  fully  accepted  and 
supported  by  the  visiting  public  and  the 
State  of  Califi>mia. 

Administrathre  Procedure  Act 

In  accordance  with  the 
Administrative  Procedure  Act  (5  U.S.C 
S53(b)(B)),  tfa^  NPS  is  promulgating  this 
rule  under  the  "good  cause"  exception 
of  the  Act  from  general  notice  and 
comment  rulemaking.  As  discussed 
above,  the  N?S  believes  this  exception 
is  warranted  because  the  existing 
regulations  are  no  longer  used  and  have 
not  been  used  for  over  20  years.  This 
final  rule  wil^  not  impose  any  additional 
restrictions  on  the  public  and  comments 
on  this  rule  are  deemed  uimecessary. 
Based  upon  this  discussion,  the  NPS 
finds  pursuant  to  5  U.S.C  533(b)(B)  that 
it  would  be  ODntrary  to  the  public 
interest  to  publish  Oiis  rule  through 
general  notice  and  comment 
rulemaking. 

The  NPS  also  believes  that  publishing 
this  final  rul«  30  days  prior  to  the  rule 
becoming  effective  would  be 
counterprod active  and  unnecessary  for 
the  reasons  discussed  above.  A  30-day 
delay  in  this  instance  would  be 
unnecessary  and  contrary  to  the  public 
interest.  The^fore,  under  the  "good 
cause"  excedtion  of  the  Administrative 
Procedure  Ait  (5  U.S.C  553(d)(3)).  it 
has  been  determined  that  this  final 
rulemaking  is  excepted  from  the  30-day 
delay  in  the  effective  date  and  will 
therefore  become  effective  on  the  date 
published  in  the  Federal  Register. 

Drafting  Information 

The  primely  authors  of  this  rule  are 
Bryan  Swift,  jChief  Ranger  of  Lassen 
Volcanic  Naljional  Park,  and  Dennis 
Burnett,  Washington  Office  of  Ranger 
Activities,  National  Park  Service. 

Paperwork  Reduction  Act 

This  final  Kila  does  not  contain 
collections  oif  information  requiring 
approval  by  the  Office  of  Management 
and  Budget  i^der  the  Paperwork 
Reduction  At:t  of  1995. 

Compliance  With  Other  Laws 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  imder 
Executive  Older  12866.  The  Department 
of  the  Interior  determined  that  this 
dociunent  will  not  have  a  significant 
economic  effect  on  a  substantial  number 


of  small  entities  imder  the  Regulatory 
Flexibility  Act  (5  U.S.C  601  et  seq.). 
The  economic  efiiacts  of  this  rulMnaking 
are  local  in  nature  and  negligible  in 
scope. 

The  NPS  has  determined  and  certifies 
pursuant  to  the  Unfunded  Mandates 
Reform  Act  (2  U.S.C  1502  et  seq.),  that 
this  rule  will  not  impose  a  cost  of  $100 
million  or  more  in  any  given  year  on 
local,  State  or  tribal  governments  or 
private  entities. 

The  NPS  has  determined  that  this  rule 
will  not  have  a  significant  effect  on  the 
quality  of  the  human  environment, 
health  and  safety  because  it  is  not 
expected  to: 

(a)  Increase  public  use  to  the  extent  of 
comprising  the  nature  and  character  of 
the  area  or  causing  physical  damage  to 
it; 

(b)  Introduce  non-compatible  uses 
that  may  compromise  the  nature  and 
characteristics  of  the  area,  or  cause 
physical  damage  to  it; 

(c)  Conflict  with  adjacent  ownerships 
or  lands  uses;  or 

(d)  Cause  a  nuisance  to  adjacent 
owners  or  occupants. 

Based  upon  this  determination,  this 
final  rule  is  categorically  excluded  from 
the  procedural  requirements  of  the 
National  Policy  Act  (NEPA)  by 
Departmental  regulations  in  516  DM  6 
(49  FR  21438).  As  such,  neither  an 
Enviroimiental  Assessment  (EA)  nor  an 
Environmental  Impact  Statement  (EIS) 
has  been  prepared. 

List  of  Subjects  in  36  CFR  Part  7 

National  parks.  Reporting  and 
recordkeeping  requirements. 

In  consideration  of  the  foregoing,  36 
CFR  Chapter  I  is  amended  as  follows: 

PAFTT  7— SPECIAL  REGULATIONS, 
AREAS  OF  THE  NATIONAL  PARK 
SYSTEM 

1.  The  authority  citation  for  Part  7 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1,  3,  9a,  460(q). 
462(k);  Sec.  7.96  also  issued  under  D.C.  Code 
8-137  (1981)  and  D.C  Code  40-721  (1981). 

§7.11    [Removed] 

2.  Section  7.11  is  removed. 

Dated:  August  15. 1996. 
George  T.  Frunpton,  Jr.. 

Assistant  Secretary  for  Fish  and  Wildlife  and 

Parks. 

[FR  Doc.  96-22331  Filed  8-30-96:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart261 
[SW-FRL-6602-e] 

Hazardous  Waste  Management 
System;  kJentlflcation  and  Listing  of 
Hazardous  Waste;  Final  Exclusion 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Final  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  today  is  granting  a 
p>etition  submitted  by  Giant  Refining 
Company  (Giant)  to  exclude  from 
hazardous  waste  control  (delist)  certain 
solid  wastes.  The  wastes  being  delisted 
consist  of  excavated  soils  contaminated 
with  K051  currently  being  stored  in  an 
on-site  waste  pile.  This  action  responds 
to  Giant's  petition  to  deUst  these  wastes 
on  a  one-time  basis  from  the  hazardous 
waste  lists.  After  careful  analysis,  EPA 
has  concluded  that  the  petitioned  waste 
is  not  hazardous  waste  when  disposed 
of  in  Subtitle  D  landfills.  This  exclusion 
appUes  only  to  excavated  soils 
generated  at  Giant's  Bloomfield,  New 
Mexico  faciUty.  Accordingly,  this  final 
rule  excludes  the  petitioned  waste  fit>m 
the  requirements  of  hazardous  waste 
regulations  under  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
when  disposed  of  in  Subtitle  D  landfills. 
EFFECTIVE  DATE:  September  3, 1996. 
ADDRESSES:  The  public  docket  for  this 
final  rule  is  located  at  the 
Environmental  Protection  Agency 
Region  6, 1445  Ross  Avenue,  Dallas, 
Texas  75202,  and  is  available  for 
viewing  in  the  EPA  Library  of  the  12th 
floor  from  9:00  a.m.  to  4:00  p.m., 
Monday  through  Friday,  excluding 
Federal  hohdays.  Call  (214)  665-6444 
for  appointments.  The  reference  number 
for  this  docket  is  "F-96-NMDEL- 
GIANT."  The  public  may  copy  material 
from  any  regulatory  docket  at  no  cost  for 
the  first  100  pages  and  at  a  cost  of  $0.15 
per  page  for  additional  copies. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  and  technical  information 
concerning  this  document,  contact 
Michelle  Peace,  Environmental 
Protection  Agency.  1445  Ross  Avenue, 
Dallas,  Texas,  (214)  665-7430. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

A.  Authority 

Under  40  CFR  260.20  and  260.22, 
facilities  may  petition  EPA  to  remove 
their  wastes  from  hazardous  waste 
control  by  excluding  them  from  the  lists 
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of  hazardous  wastes  contained  in 
§§261.31  and  261.32.  Specifically. 
§  260.20  allows  any  person  to  petition 
the  Administrator  to  modify  or  revoke 
any  provision  of  Parts  260  through  265 
and  268  of  Title  40  of  the  Code  of 
Federal  Regulations;  and  §  260.22 
provides  generators  the  opportunity  to 
petition  the  Administrator  to  exclude  a 
waste  on  a  "generator-specific"  basis 
from  the  hazardous  waste  lists. 
Petitioners  must  provide  sufficient 
information  to  EPA  to  allow  EPA  to 
determine  that  the  waste  to  be  excluded 
does  not  meet  any  of  the  criteria  under 
which  the  waste  was  listed  as  a 
hazardous  waste.  In  addition,  the 
Administrator  must  determine,  where 
he/she  has  a  reasonable  basis  to  believe 
that  factors  (including  additional 
constituents)  other  than  those  for  which 
the  waste  was  listed  could  cause  the 
waste  to  be  a  hazardous  waste,  that  such 
factors  do  not  warrant  retaining  the 
waste  as  a  hazardous  waste. 

B.  History  of  This  Rulemaking 

Giant  petitioned  EPA  to  exclude  firom 
hazardous  waste  control  the  excavated 
soils  contaminated  with  K051-API 
separator  sludge  waste  presently  stored 
in  an  on-site  waste  pile  at  Bloomfield, 
New  Mexico  facility.  After  evaluating 
the  petition.  EPA  proposed,  on  May  20, 
1996  to  exclude  Giant's  waste  ftx)m  the 
lists  of  hazardous  wastes  under 
§§  261.31  and  261.32  (See  61  FR  25175). 
This  rulemaking  addresses  public 
comments  received  on  the  proposal  and 
finalizes  the  proposed  decision  to  grant 
Giant's  petition. 

U.  Disposition  of  Petition 

Giant  Refining  Company,  Bloomfield, 
New  Mexico 

A.  Proposed  Exclusion 

Giant  petitioned  EPA  to  exclude  horn 
the  lists  of  hazardous  wastes  contained 
in  40  CFR  261.31  and  261.32.  a  discrete 
volume  of  contaminated  soil  excavated 
from  its  wastewater  treatment 
impoundments.  Specifically,  in  its 
petition.  Giant  requested  that  EPA  grant 
a  one-time  exclusion  for  2.000  cubic 
yards  of  excavated  soil  presently  stored  . 
in  an  on-site  waste  pile.  The  soil  is 
classified  as  EPA  Hazardous  Waste  No. 
K051 — "API  separator  sludge  from  the 
petroleum  refining  industry."  The  listed 
constituents  of  concern  for  EPA 
Hazardous  Waste  No.  K051  are 
hexavalent  chromiiun  and  lead  (see  Part 
261.  Appendix  Vn).  Giant  petitioned  the 
EPA  to  exclude  this  discrete  volume  of 
excavated  soil  because  it  does  not 
believe  that  the  waste  meets  the  criteria 
for  which  it  was  listed.  Giant  also 
believes  that  the  waste  does  not  contain 


any  other  constituents  that  would 
render  it  hazardous.  Review  of  this 
petition  included  consideration  of  the 
original  Usting  criteria,  as  well  as  the 
additional  factors  required  by  the 
Hazardous  and  Solid  Waste 
Amendments  (HSWA)  of  1984.  See 
Section  222  of  HSWA.  42  U.S.C.  6921(f). 
and  40  CFR  260.22(d)  (2)-(4). 

In  support  of  its  petition.  Giant 
submitted:  (1)  descriptions  of  its 
wastewater  treatment  processes  and  the 
excavation  activities  associated  with  the 
petitioned  waste;  (2)  results  from  total 
constituent  analyses  for  the  eight 
Toxicity  Characteristic  (TC)  metals 
listed  in  §  261.24  (i.e..  the  TC  metals) 
antimony,  berylliimi.  cyanide,  nickel, 
vanadium,  and  zinc  from  representative 
samples  of  the  stockpiled  waste;  (3) 
results  from  the  Toxicity  Characteristic 
Leaching  Procedure  (TCLP.  SW-846 
Method  1311)  for  the  eight  TC  metals. 
antimony,  beryllium,  cyanide,  nickel, 
vanadium,  and  zinc  from  representative 
samples  of  the  stockpiled  waste;  (4) 
results  from  the  Oily  Waste  Extraction 
Procedure  (OWEP.  SW-846  Method 
1330)  for  the  eight  TC  metals,  antimony, 
beryllium,  nickel,  vanadium,  and  zinc 
from  representative  samples  of  the 
stockpiled  waste;  (5)  results  from  the 
Extraction  Procedure  Toxicity  Test  (EP. 
SW-«46  Method  1310)  for  the  eight 
metals  listed  in  §  261.24  from 
representative  samples  of  the  stockpiled 
waste;  (6)  results  from  total  oil  and 
grease  analyses  from  representative 
samples  of  the  stockpiled  waste;  (7)  test 
results  and  information  regarding  the 
hazardous  characteristics  of  ignitability, 
corrosivity,  and  reactivity;  and  (8) 
results  from  total  constituent  and  TCLP 
analyses  for  certain  volatile  and  semi- 
volatile  organic  compounds  from 
representative  samples  of  the  stockpiled 
waste. 

B.  Summary  of  Responses  to  Public 
Comments 

The  EPA  received  public  comment  on 
the  May  20. 1996.  proposal  from  two 
interested  parties,  the  American  Zinc 
Association  (AZA)  and  Horsehead 
Resource  Development  Company  (HRD). 
The  comments  consisted  of  the  concern 
that  zinc  is  incorrectly  viewed  as  a 
hazardous  constituent  to  which  the  EPA 
Composite  Model  for  Landfills 
(EPACML)  must  be  applied  and  the 
need  to  evaluate  delisting  decisions  in 
relation  to  the  Pollution  Prevention  Act 
and  the  Land  Disposal  Restrictions. 

Classification  of  Zinc  as  a  Hazardous 
Constituent 

Comment:  The  AZA  is  concerned 
that,  for  some  reason,  EPA  in 
connection  with  the  delisting  petition 


filed  by  Giant  Refining  Company 
appears  to  view  zinc  as  a  "hazardous 
constituent"  to  which  the  EPACML 
must  be  applied.  The  AZA  contends 
that  zinc  is  not  considered  a  "hazardous 
constituent"  as  defined  under  RCRA.  is 
not  listed  on  Appendix  VIII  to  40  CFR 
Part  261  and  is  specifically  excluded 
ftx)m  the  definition  of  "underlying 
hazardous  constituents"  in  40  CFR 
268.2  (i).  The  AZA  requests  that  the 
final  rule  be  changed  to  exclude  zinc. 

Response:  The  criteria  for  making  a 
successful  petition  to  amend  Part  261  to 
exclude  a  waste  produced  at  a  particular 
facility  can  be  found  in  40  CFR  Part 
260.22.  The  regulations  in  40  CFR  Part 
260.22(a)(2)  states  that  based  on  a 
complete  application,  the  Administrator 
must  determine  where  there  is  a 
reasonable  basis  to  believe  that  factors 
(including  additional  constituents)  other 
than  those  for  which  the  waste  was 
listed  could  cause  the  waste  to  be  a 
hazardous  waste,  that  such  factors  do 
not  warrant  retaining  the  waste  as  a 
hazardous  waste. 

The  EPA  understands  the  AZA's 
concern  regarding  implication  that  zinc 
is  being  viewed  as  a  "hazardous 
constituent"  in  this  delisting  petition.  In 
response  to  this  concern,  EPA  will 
revise  the  preamble  language  to  future 
rulemakings  to  read  that  "  the  EPACML 
will  be  used  to  predict  the 
concentrations  of  constituents  that  may 
be  released  from  the  petitioned  waste, 
once  it  is  disposed."  To  evaluate 
delisting  petitions,  any  constituent 
detected  in  the  leachate  of  the 
petitioned  waste  must  be  evaluated  by 
the  EPACML.  All  organic  and  inorganic 
constituents  detected  in  the  leachate  of 
a  petitioned  waste  are  evaluated  for 
their  potential  hazard  to  human  health 
and  the  environment.  Zinc,  while  it  may 
not  meet  the  definitions  of  hazardous 
constituent  or  "underlying  hazardous 
constituent"  as  defined  under  the  Land 
Disposal  Restrictions,  is  a  constituent 
foimd  in  Giant  Refining's  waste  and 
moreover,  in  the  leachate  of  the 
petitioned  waste.  Therefore,  to  meet  the 
delisting  criteria,  zinc  must  be  evaluated 
to  determine  if  as  a  result  of  leaching 
into  the  groundwater  the  concentration 
of  zinc  would  pose  a  hazard  to  human 
health  or  the  environment. 

In  the  analysis  of  the  leachate  from 
Giant's  waste,  levels  of  zinc  were 
detected  and  the  maximum  value  is 
reported  on  the  list  of  inorganic 
constituents  found  in  Table  1  of  the  May 
20. 1996.  notice.  The  evaluation  of  zinc 
as  an  "additional  constituent"  is 
conducted  and  compared  to  its  health- 
based  value  and  the  secondary  drinking 
water  regulations  to  determine  whether 
the  levels  of  zinc  detected  could  cause 


46382     Ffederal  Register  /  Vol.  61,  No.  171  /  Tuesday,  September  3,  1996  /  Rules  and  Regulations 


the  waste  td  be  a  potential  hazard.  In  the 
case  of  Giant's  waste,  the  value  for  zinc 
is  below  the  level  of  regulatory  concern 
and  should  not  present  a  hazard  to 
human  health  or  the  environment. 

Impact  of  T)iis  Delisting  Upon  Recycling 
ofKOSl 

Commentt  The  commenter  did  not 
object  to  the  proposed  decision  to  delist 
Giant's  waste,  since  the  constituent 
levels  in  the  waste  were  low  enough 
that  HRD  did  not  feel  that  any  statutory 
mandates  were  violated.  The  commenter 
summarize<|  two  principal  statutory 
requirements  that  HRD  feels  must  be 
accounted  for  in  order  for  any  delisting 
decision  to  be  valid: 

(a)  The  Pcdlution  Prevention  Act  of 
1990  estabhshed  a  hierarchy  of  waste 
management  methods,  in  order  of 
decreasing  preference  as:  (1)  source 
reduction,  (%)  recycling,  (3)  treatment, 
and  (4)  land  disposal.  The  commenter 
emphasized  that  recycling,  such  as  high 
temperature  metal  recovery,  is  favored 
over  waste  treatment  methods,  such  as 
stabilization^  The  commenter  also  stated 
that  the  low  levels  of  metals  in  the 
petitioned  waste  were  not  amenable  to 
recvcling;  and 

(d)  The  Land  Disposal  Restrictions 
(LDR)  of  RCRA  include  stringent 
treatment  standards  which  must  be  met 
prior  to  land  disposal  of  hazardous 
wastes.  The  commenter  felt  that  LDR 
treatment  standards  should  be  one  of 
the  "factors  (including  additional 
constituents)  other  than  those  for  which 
the  waste  was  listed"  that  could  cause 
the  waste  to  be  a  hazardous  waste  or  to 
be  retained  as  a  hazardous  waste  (see  40 
CFR  260.22(d)(2)).  Again,  the 
commenter  did  not  feel  that  the 
constituent  levels  in  the  petitioned 
waste  were  high  enough  to  exceed  LDR 
treatment  standards. 

i?esponse:  The  EPA  agrees  with  the 
commenter  that  the  statutory  mandates 
summarized  above  are  very  important 
consideratio|is.  The  EPA  also  agrees  that 
the  decision  ito  deUst  the  waste  which 
is  the  subject  of  this  final  rule  is  not  in 
conflict  with  either  of  these  mandates. 
It  is  also  EPA's  position  that  if  the 
evaluation  of  a  delisting  p>etition  reveals 
that  the  petitioned  waste  meets  all  the 
appropriate  criteria  in  Petitions  to  Delist 
Hazardous  Wastes — A  Guidance 
Manual,  Secpnd  Edition.  EPA 
Publication  l^o.  EPAy530-R-93-007, 
March  1993,  the  conditions  specified  in 
40  CFR  260.22(d)(2)  have  been  met.  and 
the  waste  ne^  not  be  subject  to  RCRA 
Subtitle  C.  That  is  to  say,  the  delisting 
levels  established  by  EPA  are  protective 
of  human  health  and  the  environment, 
and  a  waste  that  meets  these  levels  does 
not  have  faclprs  that  "could  cause  the 


waste  to  be  a  hazardous  waste."  Many 
LDR  treatment  standards  are 
concentration  levels  below  those  that 
would  be  protective  of  human  health 
and  the  environment,  because  they  are 
based  on  what  is  technologicaUy 
achievable,  rather  than  on  risk.  ^ 

The  EPA  has  responded,  in  an  earlier 
rulemaking,  to  similar  comment  by  HRD 
concerning  the  effect  that  delisting 
stabilized  wastes  might  have  on  the 
recycling  of  wastes  to  recover  metals 
(see  60  FR  31109,  June  13, 1995).  The 
EPA's  position  continues  to  be  that  no 
policies  are  undermined  nor  regulations 
violated  by  the  dehsting  of  a  waste 
which  meets  all  applicable  criteria  for 
delisting.  Specifically,  the  existence  of 
an  alternate  treatment  and/or  recycling 
technology  is  not  a  factor  that  "could 
cause  the  waste  to  be  a  hazardous 
waste." 

C.  Final  Agency  Decision 

For  reasons  stated  in  both  the 
proposal  and  this  document,  EPA 
believes  that  Giant's  excavated  soil 
shovdd  be  excluded  from  hazardous 
waste  control.  The  EPA.  therefore,  is 
granting  a  final  exclusion  to  Giant 
Refining  Company.  Bloomfield.  New 
Mexico  for  its  2,000  cubic  yards  of 
excavated  soil,  described  in  its  petition 
as  EPA  Hazardous  Waste  No.  K051.  This 
exclusion  only  applies  to  the  waste 
described  in  the  petition.  The  maximimi 
volume  of  contaminated  soil  covered  by 
this  exclusion  is  2.000  cubic  yards. 

Although  management  of  the  waste 
covered  by  this  petition  is  relieved  from 
Subtitle  C  jurisdiction,  the  generator  of 
the  delisted  waste  must  either  treat, 
store,  or  dispose  of  the  waste  in  an  on- 
site  facility,  or  ensure  that  the  waste  is 
delivered  to  an  off-site  storage, 
treatment,  or  disposal  facility,  either  of 
which  is  permitted,  licensed  or 
registered  by  a  State  to  manage 
municipal  or  industrial  solid  waste. 
Alternatively,  the  deUsted  waste  may  be 
deliv^ered  to  a  facility  that  beneficially 
uses  or  reuses,  or  legitimately  recycles 
or  reclaims  the  waste,  or  treats  the  waste 
prior  to  such  beneficial  use,  reuse, 
recycling,  or  reclamation  (see  40  CFR 
part  260.  Appendix  I). 

m.  Limited  Effect  of  Federal  Exclusion 

The  final  exclusion  being  granted 
today  is  issued  under  the  Federal 
(RCRA)  delisting  program.  States, 
however,  are  allowed  to  impose  their 
own,  non-RCRA  regulatory 
requirements  that  are  more  stringent 
than  EPA's.  pursuant  to  section  3009  of 
RCRA.  These  more  stringent 
requirements  may  include  a  provision 
which  prohibits  a  Federally-issued 
exclusion  fiom  taking  effect  in  the  State. 


Because  a  petitioner's  waste  may  be 
regulated  under  a  dual  system  (i.e.,  both 
Federal  (RCRA)  and  State  (non-RCRA) 
programs),  petitioners  are  urged  to 
contact  the  State  regulatory  authority  to 
determine  the  cvurent  statiis  of  their 
wastes  under  the  State  law. 

Flirthermore,  some  States  (e.g., 
Louisiana,  Georgia,  UUnois)  are 
authorized  to  administer  a  delisting 
program  in  lieu  of  the  Federal  program, 
i.e.,  to  make  their  own  delisting 
decisions.  Therefore,  this  exclusion 
does  not  apply  in  those  authorized 
States.  If  the  petitioned  waste  will  be 
transported  to  and  managed  in  any  State 
with  delisting  authorization,  Giant  must 
obtain  delisting  authorization  bom  that 
State  before  the  waste  can  be  managed 
as  non-hazardous  in  the  State. 

IV.  Effective  Date 

This  rule  is  effective  September  3, 
1996.  The  Hazardous  and  Solid  Waste 
Amendments  of  1984  amended  Section 
3010  of  RCRA  to  allow  rules  to  become 
effective  in  less  than  six  months  when 
the  regulated  community  does  not  need 
the  six-month  period  to  come  into 
compliance.  That  is  the  case  here 
because  this  rule  reduces,  rather  than 
increases,  the  existing  requirements  for 
persons  generating  hazardous  wastes. 
These  reasons  also  provide  a  basis  for 
making  this  rule  effective  immediately, 
upon  pubhcation,  imder  the 
Administrative  Procedure  Act,  pursuant 
to  5  U.S.C.  553(d). 

V.  Regulatory  Impact 

Under  Executive  Order  12866,  EPA 
must  conduct  an  "assessment  of  the 
potential  costs  and  benefits"  for  all 
"significant"  regulatory  actions.  The 
effect  of  this  rule  is  to  reduce  the  overall 
costs  and  economic  impact  of  EPA's 
hazardous  waste  management 
regulations.  The  reduction  is  achieved 
by  excluding  waste  from  EPA's  lists  of    - 
hazardous  wastes,  thereby  enabling  a 
facility  to  treat  its  waste  as  non- 
hazardous.  As  discussed  in  EPA's 
response  to  public  comments,  this  rule 
is  unlikely  to  have  an  adverse  annual 
effect  on  the  economy  of  $100  million 
or  more.  Therefore,  this  rule  does  not 
represent  a  significant  regulatory  action 
under  the  Executive  Order,  and  no 
assessment  of  costs  and  benefits  is 
necessary.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
rule  from  the  requirement  for  OMB 
review  under  Section  (6)  of  Executive 
Order  12866. 

VI.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  §§  601-612.  whenever  an 
agency  is  required  to  publish  a  general 
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notice  of  rulemaking  for  any  proposed 
or  final  rule,  it  must  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibility  analysis  which 
describes  the  impact  of  the  rule  on  small 
entities  (i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  No  regulatory  flexibility 
analysis  is  required,  however,  if  the 
Administrator  or  delegated 
representative  certifies  that  the  rule  will 
not  have  any  impact  on  any  small 
entities. 

This  regulation  will  not  have  an 
adverse  impact  on  any  small  entities 
since  its  effect  will  be  to  reduce  the 
overall  costs  of  EPA's  hazardous  waste 
regulations.  Accordingly,  I  hereby 
certify  that  this  regulation  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  regulation,  therefore,  does  not 

require  a  regulatory  flexibility  analysis. 

• 

Vn.  Paperwork  Reduction  Act 

Information  collection  and 
recordkeeping  requirements  associated 
with  this  final  rule  have  been  approved 
by  OMB  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (Pub. 
L.  96-511,  44  U.S.C.  3501  et  seq.)  and 
have  been  assigned  OMB  Control 
Number  2050-0053. 

Vm.  Unfunded  Mandates  Reform  Act 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA), 
Pub.  L.  104-4,  which  was  signed  into 


law  on  March  22, 1995,  EPA  generally 
must  prepare  a  written  statement  for 
rules  with  Federal  mandates  that  may 
result  in  estimated  costs  to  State,  local, 
and  tribal  governments  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  When  such  a 
statement  is  required  for  EPA  rules, 
under  section  205  of  the  UMRA.  EPA 
must  identify  and  consider  alternatives, 
including  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  EPA  must  select  that  alternative, 
unless  the  Administrator  explains  in  the 
final  rule  why  it  was  not  selected  or  it 
is  inconsistent  with  law.  Before  EPA 
establishes  regulatory  requirements  that 
may  significantly  or  uniquely  affect 
small  governments,  including  tribal 
governments,  it  must  develop  under 
section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  giving  them 
meaningful  and  timely  input  in  the 
^development  of  EPA  regulatory 
'proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising  them 
on  compliance  with  the  regulatory 
requirements. 

The  UMRA  generally  defines  a 
Federal  mandate  for  regulatory  purposes 
as  one  that  imposes  an  enforceable  duty 
upon  State,  local,  or  tribal  governments 
or  the  private  sector.  The  EPA  finds  that 
today's  delisting  decision  is 


deregulatory  in  nature  and  does  not 
impose  any  enforceable  duty  on  any 
State,  local,  or  tribal  governments  or  the 
private  sector.  In  addition,  today's 
delisting  decision  does  not  establish  any 
regulatory  requirements  for  small 
governments  and  so  does  not  require  a 
small  government  agency  plan  under 
UMRA  section  203. 

List  of  Subjects  in  40  CFR  Fart  261 

Environmental  protection.  Hazardous 
waste.  Recycling,  Reporting  and 
recordkeeping  requirements. 

Anthority:  Sec.  3001(f)  RCRA.  42  U.S.C. 
6921(f). 

Dated:  August  21. 1996. 
Jane  N.  Saginaw, 
Regional  Administrator. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  Part  261  is  amended 
as  follows: 

PART  261— IDENTIFICATION  AND 
LISTING  OF  HAZARDOUS  WASTE 

1.  The  authority  citation  for  Part  261 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905,  6912(a).  6921, . 
6922.  and  6938. 

2.  In  Table  2  of  Appendix  IX,  Part  261 
add  the  following  waste  stream  in 
alphabetical  order  by  facility  to  read  as 
follows: 

Appendix  IX — Wastes  Excluded  Under 
§§  260.20  and  260.22 


Table  2.— Wastes  Excluded  From  Specific  Sources 


Facility 


Address 


Waste  description 


Giant  Refining  Company,  Inc Bloomfield,  New  Mexico 


Waste  generated  during  the  excavation  of  soils  from  two  wastewater 
treatment  impoundments  (referred  to  as  the  South  and  North  Oily 
Water  Ponds)  used  to  contain  water  outflow  from  an  API  separator 
(EPA  Hazardous  Waste  No.  K051).  This  is  a  one-time  exclusion  for 
approximately  2,000  cubic  yards  of  stockpiled  waste.  This  exclusion 
was  p)ub)ished  on  SepterrtDer  3,  1996. 

Notification  Requirements:  Giant  Refining  Company  must  provide  a 
one-time  written  notification  to  any  State  Regulatory  Agency  to  which- 
or  through  which  the  delisted  waste  descrit>ed  above  will  be  trans- 
ported for  disposal  at  least  60  days  prior  to  tf>e  commencement  of 
such  activities.  Failure  to  provide  such  a  notification  will  result  in  a 
violation  of  tfie  delisting  petition  arxl  a  possit)»e  revocation  of  the  de- 
cision. 
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DEPARTMiNT  OF  HEALTH  AND 
HUMAN  S9VICES 

Health  Carf  Financing  Administration 

42  CFR  Part  417 
(OMC-010-pq 

RIN  0938-AP74 

Medicare  and  Medicaid  Programs; 
Raquiremefits  for  Physician  Incentive 
Plans  in  Prtpaid  Health  Care 
Organizations 

AGENCY:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
ACTION:  Final  rule  correction;  Notice  of 
changes  in  compliance  dates,  with 
comment  period. 

i 

SUMMARY:  la  the  March  27, 1996,  issue 
of  the  Federal  Register,  we  published,  at 
61  FR  13430.  a  final  rule  with  comment 
period  that  implements  requirements  in 
sections  42(H(a)  and  4731  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990  that  concern  physician  incentive 
plans.  In  the  preamble  of  that  rule,  we 
set  forth  dates  by  which  prepaid  health 
plans  had  t0  comply  with  certain  of  the 
rule's  provisions.  This  document 
clarifies  and  changes  some  of  those 
deadlines,  ^d~provides  an  opportimity 
for  public  comments  on  them.  It  does 
not  otherwise  change  the  requirements 
set  forth  in  the  rule. 

In  addition  this  dociunent  corrects  the 
March  27  rule's  inadvertent  reversal  of 
the  nomenclature  change  made  by  a 
previous  final  rule. 

DATES:  Effective  date:  September  3, 
1996. 

Commeni  dates:  Comments  on  the 
decision  to  change  the  compliance  dates 
published  i|i  the  March  27, 1996 
preamble  will  be  considered  if  received 
at  the  appropriate  address  provided 
below,  no  later  than  5  p.m.  on 
November  \,  1996. 

ADDRESSES:  Mail  written  comments  (1 
original  and  3  copies)  to  the  following 
address:  Health  Care  Financing 
Administration,  Department  of  Health 
and  Human,  Services,  Attention:  OMC- 
010-CN,  P.O.  Box  26688,  Baltimore,  MD 
21207.         , 

If  you  prefer,  you  may  deUver  your 
written  comments  (1  original  and  3 
copies)  to  one  of  the  following 
addresses:  Room  309-G,  Hubert  H. 
Humphrey  Building,  200  Independence 
Avenue,  SVf.,  Washington,  DC  20201,  or 
Room  C5-0©-26,  7500  Security 
Boulevard,  Baltimore,  MD  21244-1850. 


Because  of  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  Eacsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
OMC-010-CN.  Comments  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
generally  beginning  approximately  3 
weeks  after  publication  of  a  document, 
in  Room  309-G  of  the  Department's 
offices  at  200  Independence  Avenue, 
SW.,  Washington,  DC,  on  Monday 
through  Friday  of  each  week  from  8:30 
a.m.  to  5  p.m.  (phone:  (202)  690-7890). 
FOR  FURTHER  INFORMATION  CONTACT: 
Medicare:  Tony  Hausner,  (410)  786- 
1093.  Medicaid:  Beth  Sullivan.  (410) 
786-^596. 

SUPPLEMENTARY  INFORMATION: 

I.  Change  in  Compliance  Dates 

The  preamble  for  the  March  27, 1996, 
rule  (61  FR  13430)  stated  that  the 
regulation  was  effective  on  April  26, 
1996.  The  preamble  also  set  forth  a  set 
of  "compliance  dates,"  by  which  times 
the  prepaid  health  plans  affected  by  the  * 
regulation  would  be  required  to  have 
taken  actions  to  be  in  compliance  with 
the  regulation.  These  dates  varied, 
depending  on  the  specific  requirements 
of  the  regulations.  I'heyalso  varied 
depending  on  whether  the  prepaid 
health  plan  had  a  contract  with 
Medicare  or  Medicaid  in  place  on 
March  27, 1996,  or  entered  into  its 
initial  contract  at  a  later  date. 

These  compliance  dates  ranged  from 
a  date  certain — May  28, 1996 — to  a  date 
determined  by  when  the  prepaid  health 
plan  applied  for  a  contract,  renewed  an 
existing  contract,  or  took  other  actions 
specified  in  the  regulation.  For  example, 
most  of  the  requirements  that  prepaid 
health  plans  disclose  specified  elements 
of  information  to  us  would  become 
applicable  by  May  28, 1996,  or  by  the 
renewal  date  of  the  plan's  contract  with 
us,  whichever  is  later.  Since  all 
Medicare  risk  contracts  with  prepaid 
health  plans  are  put  on  a  January  1 
renewal  cycle,  this  meant  that,  for 
practical  purposes,  these  requirements 
would  all  become  effective  on  January  1, 
1997. 

The  explanation  of  these  compliance 
dates  in  the  March  27, 1996,  preamble, 
however,  was  not  sufficiently 
comprehensive  and  imambiguous  to  be 
fully  imderstood.  There  has  been 
considerable  confusion,  doubt,  and 
misunderstanding  about  them, 
particularly  with  respect  to  their 
applicability  to  new  contracts  entered 
into  subsequent  to  March  27, 1996.  It  is 
also  now  apparent  that  some  of  the 
compliance  dates  were  clearly 
impracticable.  Most  notably,  the 


regulation  requires  plans,  under  certain 
circumstances,  to  obtain  "stop-loss" 
insiuance;  the  compliance  date  set  forth 
for  doing  so  was  May  28, 1996.  This  was 
not  only  unreaUsUc,  but  it  was  also 
inconsistent  with  the  related  disclosure 
requirements  that  would  not  go  into 
effect  until  January  1, 1997,  and  with 
the  wording  in  the  congressional 
authorizing  legislation  stating  that  the 
law  should  become  effective  with  the 
start  of  a  contract  year.  We  notified 
prepaid  health  plans  on  May  28  that  this 
requirement  would  not  be  enforced 
before  January  1, 1997. 

Because  of  these  difficulties  with  the 
compliance  dates  set  forth  in  the  March 
27  publication,  we  have  decided  to 
simplify  and  clarify  all  of  the 
compliance  dates.  Stated  in  general 
terms,  the  compliance  date  for  all 
provisions  (other  than  the  two 
exceptions  noted  below)  is  now  the  first 
renewal  date  falling  on  or  after  January 
1, 1997,  or  the  effective  date  of  a  new 
contract  or  agreement  having  an 
effective  date  on  or  after  January  1, 
1997.  To  explain  how  this  statement 
applies  to  contracts  and  agreements 
having  various  renewal  dates  or 
effective  dates,  and  how  it  applies 
differently  to  Medicare  contracts  and  to 
Medicaid  contracts  or  agreements,  we 
provide  the  following  details: 

•  For  all  affected  health  maintenance 
organizations  (HMOs),  competitive 
medical  plans  (CMPs),  and  health 
insuring  organizations  (HIOs)  that  have 
contracts  or  agreements  with  HCFA  or 
State  Medicaid  Agencies  in  effect  on  the 
date  of  this  notice,  the  March  27, 1996, 
regulation  becomes  applicable 
(according  to  the  terms  set  forth  in  the 
regulation)  at  the  time  the  contract  or 
agreement  is  next  renewed  on  or  after 
January  1, 1997.  For  all  plans  with 
Medicare  risk  contracts,  this  means  the 
compliance  date  is  January  1, 1997, 
since  that  is  uniformly  the  renewal  date 
for  all  risk  contracts.  That  is  also  the 
renewal  date  for  the  majority  of 
Medicare  cost  contracts,  although  there 
are  a  few  for  which  the  renewal  date 
will  occiu'  later  in  1997,  at  which  time 
this  regulation  becomes  applicable  to 
them.  Medicaid  agreements  have 
varying  dates  for  renewal  and  some  of 
them  are  written  as  multi-year 
agreements.  For  Medicaid  agreements, 
compliance  is  required  for  all  plans  at 

a  date  diuing  calendar  year  1997.  That 
date  is  the  date  on  which  the  agreement 
is  renewed  or,  in  the  case  of  multi-year 
agreements,  the  anniversary  date  of  the 
effective  date  of  the  agreement. 

•  For  all  affected  HMOs  and  CMPs 
that  enter  into  Medicare  contracts 
between  the  date  of  this  notice  and  the 
end  of  calendar  year  1996,  the 
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compliance  date  is  January  1, 1997.  For 
HMOs  and  HIOs  entering  into  Medicaid 
contracts  or  agreements  during  this 
period,  the  regulation  becomes 
applicable  on  the  first  anniversary  date 
in  1997  of  the  effective  date  of  their 
contract  or  a^eement. 

•  For  all  affected  HMOs,  CMPs.  and 
HIOs  that  enter  into  contracts  or 
agreements  on  or  after  January  1, 1997, 
whether  for  Medicare  or  Medicaid,  the 
regulation  becomes  applicable  on  the 
effective  date  of  the  contract  or 
agreement. 

There  are  two  exceptions  to  the 
general  rule  set  forth  above: 

•  The  requirement  in  §  417.479(g)(1) 
that  surveys  be  conducted  of  plan 
enrollees  and  disenrollees  under 
specified  circiunstances  must  be  met 
within  1  year  of  the  compliance  date  for 
the  plan  in  question,  as  set  forth  above. 
This  allows  affected  HMOs,  CMPs,  and 
HIOs  discretion  on  the  timing  of  the 
survey  and  permits  them  to  combine  it 
vrith  a  survey  they  may  already  be 
conducting  and  to  survey  all  the 
enrollees  in  their  sample  at  the  same 
time. 

•  The  requirement  in 
§417.479(h)(l)(vi)  that  plans  disclose 
capitation  payments  for  the  most  recent 
year  must  be  met,  by  all  plans  with 
contracts  or  agreements  in  effiect  on 
December  31, 1996,  by  April  1, 1997, 
disclosing  information  for  calendar  year 
1996.  Plans  with  new  agreements  on  or 
after  January  1, 1997,  must  comply  by 
April  1  of  the  first  year  after  the  year  of 
the  effective  date,  disclosing  data  for  the 
calendar  year  of  the  effective  date. 

n.  Other  Provisions  of  the  March  27 
Regulation 

This  document  does  not  address  any 
of  the  requirements  set  forth  in  the 
March  27, 1996,  final  rule  other  than  the 
compliance  dates.  All  of  the  obligations 
of  prepaid  plans  set  forth  in  the 
regulation  remain  intact.  The  March  27, 
1996,  rule  provided  a  60-day 
opportunity  for  comment.  We  have 
received  a  variety  of  comments  in  - 
response  to  it.  We  will  be  publishing  a 
dociunent  in  the  Federal  Register  later, 
evaluating  and  responding  to  these 
comments.  In  the  meantime,  prepaid 
plans  affected  by  this  regulation  should 
be  making  arrangements  to  comply  with 
the  requirements  as  set  forth  on  March 
27,  in  accordance  with  the  compliance 
dates  established  in  this  document. 

ni.  Technical  Corrections  in 
Nomenclature 

The  March  27  rule  inadvertently 
reversed  a  nomenclature  change  that  a 
previous  final  rule  identified  as  OCC- 
015  (published  on  July  15, 1993.  at  58 


FR  134)  had  made  throughout  part  417. 
This  document  corrects  the  oversight  by 
restoring  the  precise  terms  "HMO"  and 
"CMP"  that  are  currently  used 
throughout  part  417  instead  of  the 
generic  "organization". 

IV.  Waiver  of  Prior  Notice  and 
Comment 

Changes  in  final  regulations  are 
ordinarily  published  in  proposed  form 
to  provide  for  a  period  of  public 
comment  prior  to  the  change  taking 
effect.  However,  we  may  waive  this 
procedure  if  we  find  good  cause  that 
prior  notice  and  comment  are 
impractical,  unnecessary,  or  contrary  to 
public  interest.  We  find  good  cause  to 
implement  the  changes  made  in  this 
notice  without  prior  notice  and 
comment  because  the  delay  in  prior 
notice  a)^d  comment  would  be 
impractical  and  contrary  to  the  pubUc 
interest.  As  set  forth  above,  we  do  not 
believe  that  it  would  be  reasonable  to 
expect  HMOs,  CMPs,  and  HIOs  to  be  in 
compliance  with  the  requirements  that 
the  final  rule  indicated  these  entities 
were  required  to  comply  with  by  May 
28, 1996.  We  have  aheady 
communicated  with  affected  entities  the 
fact  that  we  were  planning  to  publish  a 
notice  changing  these  compliance  dates 
and  would  not  take  enforcement  actions 
under  the  regulations  pending  this 
change.  We  believe  that  it  is  not  in  the 
public  interest  for  regulatory 
compliance  obligations  to  be  imposed 
under  a  timefi'ame  that  both  the  entities 
affected  and  we  believe  to  be 
imreasonable  and  impractical.  Given  the 
fact  that  some  of  these  compliance 
obligations  have  already  taken  effect,  we 
believe  that  it  would  be  impractical  to 
leave  these  obligations  in  place  pending 
a  public  notice  and  comment  process. 

Corrections 

§417.479    [Corrected] 

1.  On  page  13446,  column  3,  in 
§  417.479(a)  inUtjductory  text, 
"organization"  is  revised  to  read  "HMO 
or  CMP". 

2.  On  page  13447.  column  1,  in 
paragraph  (b).  "eligible  organizations"  is 
revised  to  read  "HMOs  and  CMPs";  in 
the  definitions  in  paragraph  (c)  of 
"bonus",  "payments",  and  "physician 
incentive  plan",  "organization", 
wherever  it  appears,  is  revised  to  read 
"HMO  or  CMP",  and  in  the  definition 
of  "payments",  "this  subpart"  is  revised 
to  read  "this  section". 

3.  On  page  13447,  column  2,  in  th"^ 
definition  of  "withhold", 
"organization"  is  revised  to  read  "HMO 
or  CMP",  and  in  paragraph  (d). 


"organization's"  is  revised  to  read 
"HMO's  or  CMP's". 

4.  On  page  13447,  column  3,  in 
paragraph  (g)  introductory  text, 
"organizations"  is  revised  to  read 
"HMOs  and  CMPs",  and  in  paragraph 
(g)(l)(i),  "organization"  is  revis^  to 
read  "HMO  or  CMP '.  and 
"organization's"  is  revised  to  read 
"HMO's  or  CMP's". 

5.  On  page  13448,  column  1.  in 
paragraph  (g)(2)(ii)  introductory  text  and 
paragraph  (g)(2)(iii],  "organization", 
wherever  it  appears,  is  revised  to  read 
"HMO  or  Ovff ",  and  in  paragraphs 
(h)(1)  intit)ductory  text  and  (h)(l)(v)(B), 
"organization"  is  revised  to  read  "HMO 
or  CMP". 

6.  On  page  13448,  column  2.  in 
paragraphs  (h)(2)(i)  introductory  text. 
(h)(2)(ii)  introductory  text,  (h)(3) 
introductory  text,  and  paragraph  (i)(l) 
introductory  text,  "organization"  is 
revised  to  read  "HMO  or  CMP". 

7.  On  page  13448,  column  3,  in 
paragraph  (i)(2)  introductory  text,  and 
the  heading  of  paragraph  (j), 
"organization"  is  revised  to  read  "HMO 
or  CMP",  and  in  the  text  of  paragraph 
(j),  "eligible  organization"  is  revised  to 
read  "HMO  or  CMP". 

(Catalog  of  FederalDomestic  Assistance 
Prograin  No.  93.733 — Medicare — Hospital 
Insurance  Program;  No.  93.774 — Medicare 
Supplementary  Medical  Insurance  Program; 
No.  93.778 — Medical  Assistance  Program) 

Dated:  August  4, 1996. 
Bruce  C  Vladeck, 

Administrator,  Health  Care  Financing 
Administration. 

Dated:  August  14, 1996. 
Donna  E.  SliaUU. 
Secretary. 
[FR  Doc.  96-22147  Filed  8-30-96;  8:45  am] 

MLLMG  COOe  4120-Ot-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  583 

[Docket  No.  92-«4;  Notice  9] 

RIN  2127-AG46 

IMotor  Vehicle  Content  Labeling 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation  (DOT). 
ACTION:  Temporary  final  rule;  Request 
for  comments. 

SUMMARY:  Under  NHTSA 's  content 
labeling  program,  passenger  motor 
vehicles  (passenger  cars  and  other  light 
vehicles)  are  required  to  be  labeled  with 
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information  ^bout  their  domestic  and 
foreign  partsicontent.  In  response  to 
petitions  for  rulemaking  submitted  by 
the  American  Automobile 
Manufactures  Association  and  General 
Motors,  the  ^ency  is  making  a  limited, 
temporary  aitiendment  to  its  content 
calculation  procedures  to  provide 
vehicle  mangfacturers  added  flexibility 
in  making  content  determinations  where 
outside  suppliers  have  not  responded  to 
requests  for  content  information.  This 
flexibility  will  only  be  available  for  up 
to  10  percent,  by  value,  of  a  carUne's 
total  parts  content  from  outside 
suppliers,  and  only  for  carlines  offiered 
for  sale  prior  to  January  1,  1997.  It  will 
also  only  be  available  where 
manufacturets  or  allied  suppliers  have 
made  a  good  faith  effort  to  obtain  the 
information.  The  agency  is  requesting 
comments  oii  whedier  to  provide  this  or 
similar  added  flexibility  for  a  longer 
period  of  time. 

DATES:  Effective  date:  The  amendments 
made  by  this  temporary  rule  are 
effective  September  3, 1996. 

Comments:  Comments  must  be 
received  on  qt  before  October  3, 1996. 
ADDRESSES:  Comments  should  refer  to 
the  docket  and  notice  number  of  this 
notice  and  be  submitted  to:  E>ocket 
Section,  Room  5109,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street,  SW..  Washington,  DC 
20590.  (Dockfit  Room  hours  are  9:30 
a.m.— 4  p.m.,  Monday  through  Friday.) 
FOR  FURTHER  INFORMATION  CONTACT:  For 
non-legal  issues:  Mr.  Orron  Kee,  Office 
of  Planning  and  Consumer  Programs, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street, 
SW.,  Washington,  DC  20590  (202-366- 
0846).  1 

For  legal  issues;  Mr.  J.  Edward 
Clancy,  Offiqe  of  Chief  Coimsel, 
National  Hig|iway  Traffic  Safety 
Administratibn,  400  Seventh  Street, 
SW.,  Washington.  DC  20590  (202-366- 
2992). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  July  21^  1994,  NHTSA  published 
in  the  Federal  Register  (59  FR  37294)  a 
new  regulation.  49  CFR  Part  583, 
Automobile  Parts  Content  Labeling,  to 
implement  the  American  Automobile 
Labeling  Act  {(Labeling  Act).  That  Act, 
which  is  codified  at  49  U.S.C.  32304, 
requires  passenger  motor  vehicles  to  be 
labeled  with  information  about  their 
domestic  and  foreign  parts  content. 
Interested  persons  are  encouraged  to 
read  the  July  1994  notice  for  a  detailed 
explanation  of  this  program. 

NHTSA  received  several  petitions  for 
reconsideration  of  the  July  1994  final 


rule,  and  has  subsequently  published 
three  notices  addressing  issues  raised  in 
those  or  subsequent  petitions.  In  a  final 
rule  published  in  the  Federal  Register 
(60  FR  14228)  on  March  16.  1995, 
NHTSA  partially  responded  to  the 
petitions  for  reconsideration  by 
extending,  for  an  additional  year,  a 
temporary  alternative  approach  for  data 
collection  and  calculations.  This  option, 
which  ceased  to  be  available  effective 
June  1, 1996,  permitted  manufacturers 
and  suppliers  to  use  procedures  that  are 
expected  to  yield  similar  results  to  the 
full  procedures  set  forth  in  Part  583. 
NHTSA  provided  this  temporary 
alternative  approach  in  the  1994  final 
rule  because  there  was  insufficient 
remaining  time,  before  the  statutory  date 
for  beginning  to  provide  labeling 
information,  for  manufacturers  to 
complete  the  full  procedures.  The 
agency  provided  the  one-year  e^ension 
of  the  temporary  approach  in  light  of  a 
substantial  number  of  complex  issues 
raised   bout  the  full  procedures  in  the 
pet '  i '    ,  for  reconsideration  and  the 
tir       aeded  by  the  agency  to  address 
those  issues. 

The  agency  completed  its  response  to 
the  initial  set  of  petitions  in  a  final  rule 
published  in  the  Federal  Register  (60 
FR  47878)  on  September  15, 1995.  The 
agency  made  a  number  of  changes  to 
reduce  the  burdens  associated  with 
making  content  calculations  and  to 
produce  more  acciuate  information. 

NHTSA  received  one  petition  for 
reconsideration  of  the  September  1995 
final  rule,  from  the  American 
Automobile  Manufacturers  Association 
(AAMA).  That  organization  re-raised  an 
issue  that  it  had  raised  in  its  first 
petition,  concerning  a  provision  in.Part 
583  which  specifies  that  the  U.S./ 
Canadian  content  of  components  is 
defaulted  to  zero  if  outside  suppliers  fail 
to  respond  to  a  manufactuirer's  or  allied 
supplier's  request  for  content 
information. 

On  April  19, 1996.  NHTSA  published 
in  the  Federal  Register  (61  FR  17253)  a 
notice  denying  AAMA's  petition.  The 
agency  explained  that  it  believes  that 
the  ability  to  obtain  the  necessary 
content  information  bom  suppliers  is 
within  the  control  of  the  vehicle 
manufacturers. 

Petitions  for  Rulemaking 

NHTSA  has  received  petitions  for 
rulemaking  ft-om  AAMA  (on  behalf  of 
some  of  its  members)  and  General 
Motors  (GM)  which  again  raise  concerns 
about  the  provision  in  Part  583  which 
specifies  that  the  U.S./Canadian  content 
of  components  is  defaulted  to  zero  if 
suppliers  fail  to  respond  to  a 
manufacturer's  or  allied  supplier's 


request  for  content  information. 
According  to  the  petitioners,  although  a 
great  deal  of  effort  has  been  put  forth  to 
obtain  certificates  fit)m  suppliers,  some 
vehicle  manufacturers  continue  to  have 
difficulty  with  non-responsive 
suppliers.  The  petitioners  requested  that 
the  agency  immediately  extend  for  an 
additional  six  months  the  temporary 
procedures  that  have  been  in  place  for 
the  last  two  years.  The  petitioners  also 
requested  again  that  NHTSA  permit 
vehicle  manufacturers  and  allied 
suppliers  to  make  good-faith  content 
determinations  when  their  outside 
suppliers  fail  to  do  so. 

AAMA  and  GM  made  several 
arguments  in  support  of  their  petitions. 
First,  the  petitioners  stated  that  NHTSA 
took  six  months  to  respond  to  the  earlier 
petition  for  reconsideration,  leaving 
only  six  weeks  for  manufacturers  to 
calculate  U.S./Canadian  content  for 
1997  model  year  vehicles  imder  new 
rules.  They  argued  that  it  is 
imreasonable  to  expect  compliance  with 
this  provision  of  the  rule  when  the 
agency  took  so  long  to  respond  to  the 
earlier  petition. 

Second.  AAMA  and  GM  stated  that 
while  NHTSA  has  concluded  that 
automakers  can  easily  cause  supplier 
compliance  by  contract,  the  supplier 
relationship  is  much  more  complex  than 
whether  the  supplier  provides  one  piece 
of  data  to  the  purchaser.  They  argued 
that  to  expect  a  shift  in  production  irom 
one  supplier  to  another  for  not 
supplying  AALA  data  is  not  realistic. 
The  petitioners  also  argued  that  even  if 
a  non-responsive  supplier  is  penalized 
under  the  contract,  the  penalty  paid  to 
the  manufacturer  is  not  compensatory 
because  the  "damages"  that  result  are 
not  financial  but  result  in  an 
understated  U.S./Canadian  content 
value  for  the  manufacturer's  vehicles. 

Third.  AAMA  and  GM  argued  that 
any  procedure  that  requires  100  percent 
compliance  and  does  not  provide 
alternative  approaches  to  determine  the 
result  will  understate  the  U.S./Canadian 
value  and  provide  false  information  to 
the  consumer.  Finally.  AAMA  and  GM 
stated  that  NHTSA  permits  outside 
suppliers  to  make  certain  "best  effort"  . 
determinations  of  where  value  was 
added,  and  argued  that  it  is  inequitable 
not  to  permit  allied  suppliers  and 
vehicle  manufacturers  this  same 
flexibility. 

Representatives  of  GM  met  with 
NHTSA  staff  on  Jime  12  to  provide 
additional  information  in  support  of 
that  company's  petition.  Among  other 
things,  they  discussed  a  letter  which 
Chrysler  had  sent  to  NHTSA  Deputy 
Administrator  Philip  R.  Recht  on  May  9 
concerning  Chrysler's  success  in 
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obtaining  infonnation  from  suppliers. 
Chrysler's  letter,  bom  Vice  Chairman 
and  Chief  Administrative  Officer  T.  G. 
Denonune,  read  as  follows: 

At  our  recent  meeting  with  Secretary  Pena, 
I  mentioned  that  we  were  not  experiencing 
much  success  with  our  suppliers  on 
submitting  information  required  under 
labeling  legislation.  You  asked  if  we  had 
leveraged  our  suppliers  on  this  issue. 

After  our  meeting,  I  got  into  the  issue  in 
more  detail.  As  it  turns  out,  you  were  correct 
on  this  one.  We  had  not  pushed  the  suppliers 
hard  enough.  On  April  25,  only  46%  of  our 
suppliers  had  returned  the  labeling  forms 
(873  suppliers  out  of  1,924  total].  With  a 
renewed  effort  on  our  part,  by  May  7  we  had 
pushed  that  figure  to  81%  response  with  an 
expectation  of  getting  well  into  the  90%  level 
by  this  summer. 

I  send  you  this  because  I  did  not  want  to 
leave  you  with  the  wrong  impression  on  this 
issue.  It  now  appears  Chrysler  should  be  in 
position  to  not  only  comply  with  the  terms 
of  the  legislation,  but  also  to  have  virtually 
all  of  our  suppliers  reporting  as  well. 

The  GM  representatives  stated  that 
GM's  situation  is  different  than 
Chrysler's  because  of  several  foctors. 
GM  said  it  has  more  than  13,000 
suppliers,  while  Chrysler  has  1,924.  GM 
is  highly  vertically  integrated;  Chrysler 
is  not.  Because*of  vertical  integration, 
GM  must  trace  parts  through  multiple 
tiers  internally  and  externally.  Finally, 
the  GM  representatives  stated  that  their 
company's  multiplicity  of  carlines 
makes  the  determination  of  domestic 
content  more  complex. 

The  GM  representatives  also 
discussed  their  efforts  to  obtain 
certificates  from  outside  suppliers.  A  ' 
number  of  GM  employees  have  been 
working  full-time  for  the  past  several 
weeks  to  obtain  certificates  from  outside 
suppliers  who  have  not  responded  to 
previous  requests. 

The  GM  representatives  indicated 
that,  despite  these  efforts,  the  stated 
domestic  content  of  some  of  GM's  cars 
will  fall  by  about  10  percentage  points 
(e.g.,  from  95%  in  model  year  1996  to 
85%  in  model  year  1997),  solely  as  a 
result  of  defaulting  non-reporting 
supplier  content  to  zero  domestic 
content.  They  also  discussed,  by  way  of 
example,  a  vehicle  for  which  GM  has 
had  particular  difficulty  "getting  the  last 
9%  (of  content)  identified." 

The  GM  representatives  argued  that, 
unless  the  agency  provides  inmiediate 
relief,  consumers  will  receive 
information  about  that  company's 
vehicles  which  is  inaccurate.  The  need 
for  immediate  relief  arises  from  the  fact 
that  the  vehicle  manufactiuers  are  in  the 
final  stages  of  making  content 
calculations  for  their  model  year  1997 
vehicles.  Under  the  content  labeling 
program,  these  calculations  are  made 


only  once  per  model  year  for  a  carline. 
Subsequent  to  the  meeting,  GM  sent  the 
agency  a  list  of  its  1997  model  year 
startup  dates.  Most  of  the  startup  dates 
were  between  late  June  and  very  early 
August,  with  many  in  the  middle  of 
July. 

Response  to  Petitions 

NHTSA  notes  that  the  AAMA  and  GM 
•  petitions  re-raise  many  issues  which  the 
agency  has  addressed  at  length  in 
responding  to  previous  petitions.  Since 
the  petitions  did  not  provide  any  new 
argtiments  significantly  different  frt>m 
the  ones  previously  offered  by  the 
petitioners,  the  agency  is  not  changing 
its  views  with  respect  to  those  basic 
issues. 

However,  based  on  the  new 
information  provided  by  AAMA  and 
GM.  NHTSA  has  decided  that  a  very 
narrow,  temporary  change  should  be 
made  in  the  content  calculation 
procedures.  The  agency  is  amending 
Part  583  to  provide  that,  in  limited 
situations  where  outside  suppliers  have 
not  responded  to  requests  for  content 
information,  allied  suppliers  and 
manufacturers  are  permitted  to  make 
those  content  calculations.  This 
flexibility  will  only  be  available  if  the 
alUed  supplier  or  manufacturer  has  a 
good  faith  basis  for  making  the 
calculation.  Moreover,  this  flexibility 
vtrill  only  be  available  for  up  to  10 
percent,  by  value,  of  a  carline's  total 
parts  content  from  outside  suppliers. 
Finally,  the  flexibiUty  will  only  be 
available  where  manufactiuers  or  alUed 
suppliers  have  made  a  good  faith  effort 
to  obtain  the  information. 

Today's  amendment  applies  only  to 
carlines  offered  for  sale  before  January 
1, 1997.  The  agency  has  not  decided 
whether  the  appUcability  of  the 
amendment,  or  a  similar  one,  should  be 
extended  past  that  date.  However,  the 
agency  is  requesting  comments  on  that 
issue. 

'NHTSA  is  issuing  today's  amendment 
in  light  of  several  factors.  On  the  one 
hand,  NHTSA  beUeves  that  Chrysler's 
experience  demonstrates  that  the  ability 
to  obtain  the  necessary  content 
information  from  suppliers  is  within  the 
control  of  the  vehicle  manufacturers. 
However,  the  agency  also  agrees  that 
there  are  differences  between  Chrysler 
and  GM,  related  to  number  of  suppHers 
and  degree  of  vertical  integration,  which 
make  efforts  by  GM  to  obtain  content 
information  from  its  suppliers 
considerably  more  complex. 

The  agency  has  previously  recognized 
that  a  certain  amount  of  confusion  is 
likely  during  the  time  period  when  a 
new  program,  such  as  content  labeling, 
is  implemented.  The  content  labeling 


program  is  still  a  relatively  new 
program.  Indeed,  model  year  1997  is  the 
first  year  for  which  the  full  content 
calculation  procedures  of  Part  583  are 
required,  i.e.,  the  temporary  alternative 
procedures  are  not  available. 

The  agency  believes  that  GM  has 
demonstrated  that  it  has  been  making 
significant  efforts  in  recent  months  to 
obtain  content  infonnation  from  non- 
responsive  suppliers.  Moreover,  GM  has 
shown  that,  despite  those  efforts,  it  is 
having  difficulty  obtaining  infonnation 
for  the  last  portion  of  a  carline's  content 

Finally.  NHTSA  befieves  that,  all 
other  things  being  equal,  a  good  faith 
content  determination  by  a  vehicle 
manufacturer  or  allied  supplier  of 
equipment  it  receives  is  likely  to  be 
more  accurate  than  simply  applying  a 
"default-to-zero"  provision.  Thus, 
adoption  of  today's  amendment  should 
result  in  more  accurate  information  for 
consumers. 

The  agency  recognizes,  of  course,  that 
the  most  accurate  determinations  are 
those  provided  by  the  outside  suppUers 
themselves,  since  they  obviously  have 
much  more  complete  information  about 
the  content  of  the  equipment  they 
manufacture  than  the  purchaser. 
Therefore,  the  agency  must  consider 
whether  its  actions  would  have  the 
effect  of  reducing  the  incentives  for 
outside  suppliers  to  provide  the 
required  information,  or  for  the  vehicle 
manufacturers  to  make  efforts  to  obtain 
the  information. 

NHTSA  has  concluded  that  adoption 
of  today's  temporary  amendment  will 
not  reduce  incentives  for  outside 
suppliers  or  vehicle  manufacturers  for 
model  year  1997.  Given  that  the  vehicle 
manufacturers  are  already  in  the  final 
stages  of  making  content  calculations  for 
these  vehicles,  today's  amendment 
should  not  have  any  effect  on  whether 
outside  suppliers  provide,  or  do  not 
provide,  the  required  information  for 
model  year  1997.  However,  the  agency 
will  consider  this  issue  further  in 
deciding  whether  to  extend  the 
applicabiUty  of  today's  temporary 
amendment.  NHTSA  also  emphasizes 
that  today's  amendment  does  not  excuse 
outside  suppliers  for  failure  to  comply 
with  Part  583. 

The  agency  notes  that  today's 
temporary  amendment  is  much 
narrower  than  the  temporary  one 
requested  by  AAMA  and  GM.  The 
petitioners  requested  a  six-month 
extension  of  the  temporary  procedures 
that  have  been  in  place  for  the  last  two 
years.  However,  they  raised  concerns 
about  only  one  of  Part  583's  provisions, 
the  one  concerning  non-responsive 
outside  suppliers.  AAMA  and  GM  did 
not  give  any  reasons  why  the  agency 
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should  provide  flexibility  for  other 
aspects  of  the  content  labeling 
calculation  procedures.  Therefore,  the 
agency  declines  to  provide  relief  related 
to  other  sections. 

In  addition,  as  noted  above,  the  added 
flexibility  i$  limited  to  no  more  than  10 
percent,  by  value,  of  a  carline's  total 
I>arts  content  from  outside  suppliers. 
The  relief  is  thus  tailored  to  the  fact  that 
the  problem  fiaced  by  the  vehicle 
manufacturers  is  in  obtaining  the  last 
portion  of  outside  content  value  for 
particular  oariines.  Also,  the 
amendment  ensures  that  the  added 
flexibility  oan  only  be  used  for  a  very 
small  portion  of  a  carline's  total  outside 
content,  and  that  the  vast  majority  of 
U.S./Canadian  content  determinations 
will  be  bas4d  on  supplier  certificates. 

This  flexibility  wiu  also  only  be 
available  where  manufacturers  or  allied 
suppliers  have  made  a  good  faith  effort 
to  c»)tain  thie  information.  NHTSA  is  not 
including  a  specific  definition  of  what 
constitutes  "good  faith  effort"  in  today's 
final  rule.  However,  the  agency  intends 
the  term  to  mean  at  least  some  effort 
beyond  the  request  for  information  and 
certificates  that  is  required  by  Part  583, 
e.g.,  some  kind  of  follow-up  effort. 

NHTSA  will  not  provide  specific 
responses  t0  all  of  the  other  issues 
raised  by  AAMA  and  GM  in  their 
petitions,  because  the  agency  has 
responded  jo  many  of  those  issues  in 
previous  il(}tices.  The  agency 
specifically  incorporates  by  reference  its 
responses  to  these  issues  set  forth  in  the 
September  15,  1995  and  April  19. 1996 
notices  referenced  earlier  in  this 
docimient. 

However^  the  agency  will  address  two 
issues.  First,  NHTSA  rejects  the 
suggestion  that  it  should  amend  Part 
583  because  it  took  six  months  to 
respond  to  )\AMA's  earlier  petition  for 
reconsidersltion.  NHTSA's  regulations 
clearly  specify  that  the  filing  of  a 
petition  for  reconsideration  does  not 
mean  that  a  rule  does  not  take  effect. 
See  49  CnU  553.35(d). 

Second,  the  agency  does  not  believe 
there  is  anything  inequitable  about 
providing  (^fferent  procedures  for 
outside  and  allied  suppliers.  The 
Labeling  Act  establishes  vastly  different 
procedures  for  outside  and  allied 
suppliers.  Por  example,  in  making 
domestic  cc^ntent  calculations,  outside 
suppliers  need  determine  only  whether 
an  item  of  equipment  has  at  least  70 
percent  U.S./Canadian  content,  while 
allied  suppliers  must  make  precise 
calculation!  based  on  certificates  fi^m 
outside  suppliers.  The  differences  in 
Part  583 's  procedures  for  outside  and 
allied  suppliers  reflect  the  specific 
statutory  dijrfeTences  for  these  two 


groups  and/or  the  agency's  efforts  to 
limit  the  regulatory  burdens  associated 
with  the  content  labeling  program.  For 
example,  a  significant  reason  why  the 
agency  permits  outside  suppliers  to 
make  good  £aith  estimates  of  the  U.S./ 
Canadian  content  of  the  materials  they 
purchase  is  that,  unlike  the  situation  for 
allied  suppliers,  suppliers  to  outside 
suppliers  are  not  required,  by  statute  or 
regulation,  to  provide  certificates  of 
content 

NHTSA  finds  that  the  issuance  of  this 
final  rule  without  prior  opportunity  for 
comment  is  necessary  in  view  of  the 
immediate  difficulties  that  some 
manufacturers,  including  GM,  are 
having  obtaining  content  information 
from  a  number  of  outside  suppliers,  and 
the  fact  that  the  manufacturers  are 
necessarily  in  the  final  stages  of  making 
content  determinations  for  their  model 
year  1997  vehicles.  Unless  the  agency 
amends  the  standard  on  an  immediate 
basis,  consumers  will  receive  less 
accurate  content  information  for  model 
year  1997  vehicles.  NHTSA  also  finds 
good  cause  to  establish  an  immediate 
effective  date  for  this  final  rule.  In  the 
absence  of  an  immediate  effective  date, 
the  manufacturers  could  not  avail 
themselves  of  the  added  flexibility  in 
making  content  determinations  for  their 
model  year  1997  vehicles.  The  final  rule 
does  not  impose  any  new  requirements 
but  instead  provides  additional 
flexibility  to  manufactiuers  in  making 
content  determinations. 

NHTSA  notes  that,  since  model  year 
1997  production  has  begun  for  some 
carlines,  some  vehicles  have  probably 
already  been  labeled.  Given  the 
circumstances  of  today's  final  rule,  the 
agency  believes  it  would  be  appropriate 
for  manufacturers  to  re-label  diese 
vehicles,  should  they  wish  to  do  so. '  In 
such  an  instance,  however,  NHTSA 
urges  manufacturers  to  take  steps  to 
prevent  confusion  when  consumers 
compare  the  labels  of  vehicles  within 
the  same  carline  manufactured  at 
different  times.  For  example, 
manufacturers  could  take  steps  to  re- 
label all  of  the  vehicles  within  a  carline 
that  have  not  yet  been  sold  to  a 
consumer.  Alternatively,  the  revised 
label  could  include  a  note  indicating 
that  the  carline  percentages  have  been 
revised  during  the  model  year. 

The  second  issue  to  be  considered  is 
whether  the  applicability  of  today's 
amendment,  or  a  similar  one,  should  be 


'  While  content  percentages  are  ordinarily 
calculated  only  once  for  a  carline  for  a  particular 
model  year,  NHTSA  has  previously  concluded  that, 
under  special  circumstances,  manufacturers  may 
revise  the  carline  percentages.  See  interpretation 
letter  to  Diamond  Star  Motors  dated  February  10, 
1995. 


extended  for  a  longer  period  of  time. 
The  agency  believes  that  the  guiding 
principle  for  making  this  decision 
should  be  the  statutory  direction 
specifying  that  regulations  promulgated 
under  the  Labeling  Act  are  to  provide 
the  ultimate  purchaser  of  a  new 
passenger  motor  vehicle  with  the  best 
and  most  imderstandable  information 
possible  about  the  foreign  and  U.S./ 
Canadian  origin  of  the  equipment  of  the 
vehicles  without  imposing  costly  and 
uimecessary  burdens  on  the 
manufacturers.  49  U.S.C.  32304(e). 

There  is  no  question  that  the  "best" 
determinations  of  the  content  of 
equipment  provided  by  outside 
suppliers  are  those  provided  by  the 
suppliers  themselves,  since  they 
obviously  have  much  more  complete 
information  about  the  content  of  the 
equipment  they  manufacture  than  the 
purchaser.  There  is  also  no  question  that 
the  Labeling  Act  contemplates  the 
vehicle  manufactiu«rs  basing  their 
content  calculations  on  certificates 
provided  by  the  outside  suppliers,  and 
that  outside  suppliers  are  statutorily 
required  to  provide  this  information. 
See  49  U.S.C.  32304(e).  Thus,  the  only 
question  is  the  extent,  if  aily,  to  which 
the  agency  should  provide  alternatives 
to  address  situations  where  outside 
suppliers  fail  to  provide  the  required 
information  despite  being  asked  to  do  so 
by  the  vehicle  manufacturers. 

As  indicated  above,  an  important 
consideration  is  whether  such 
alternatives  would  have  the  effect  of 
reducing  the  incentives  for  outside 
suppliers  to  provide  the  required 
information,  or  for  the  vehicle 
manufacturers  to  make  efforts  to  obtain 
the  information.  It  is  clear  that  the 
"default-to-zero"  provision  does 
provide  significant  incentives  in  this 
regard.  Therefore,  the  agency  will  not 
simply  drop  that  provision. 

To  the  extent  that  the  non-responsive 
supplier  problem  experienced  by  GM  is 
likely  to  continue,  it  could  be  argued 
that,  at  some  point,  the  costs  of 
obtaining  the  last  portion  of  outside 
supplier  content  value  for  a  particular 
carline  become  unreasonable.  This 
argument  could  be  used  to  support 
extending  the  temporary  amendment. 
The  length  of  such  extension  would 
depend  on  how  long  the  problem  was 
likely  to  continue. 

On  the  other  hand.  NHTSA  is  not 
convinced  that  the  vehicle 
manufacturers  cannot  ultimately  obtain 
the  necessary  content  information  from 
essentially  100  percent  of  their 
suppliers,  without  costly  efforts.  The   • 
agency  included  the  following 
discussion  in  its  March  16, 1996  notice 
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denying  AAMA's  earlier  petition  on  this 
subject: 

NHTSA  notes  that  AAMA's  petition  did 
not  discuss  whether  its  member  companies 
experienced  difficulty  in  obtaining  content 
information  from  suppliers  in  the  presence  or 
absence  of  specific  contractual  provisions 
intended  to  ensure  the  provision  of  content 
information  by  suppliers.  As  stated  in  the 
September  1995  notice,  outside  suppliers  are 
dependent  on  the  vehicle  manufecturers  for 
their  business.  Therefore,  the  agency 
believed,  and  continues  to  believe,  that  the 
ability  to  obtain  the  necessary  content 
information  is  within  the  control  of  the 
vehicle  manufacturers. 

The  purpose  of  including  any  specific 
provision  in  a  business  contract  is  to  make 
observance  of  the  terms  of  that  provision  a 
required  element  of  the  business 
relationship.  ]ust  as  such  things  as  meeting 
material  specifications,  strength  requirements 
and  specified  time  of  delivery  are  a  necessary 
part  of  a  supplier's  doing  business  with  a 
vehicle  manufacturer  and  are  ensured  by 
provisions  included  in  contractual 
agreements,  the  providing  of  content 
information  can  also  be  made  a  necessary 
part  of  that  business  relationship  and  be 
reflected  in  the  purchase  contract. 

Moreover,  just  as  liquidated  damages 
clauses  can  bie  inserted  in  a  contract  for 
iiailure  to  comply  with  any  other  part  of  the 
contract,  so  can  such  a  provision  be  included 
for  failure  to  provide  timely  content  reports. 
If  a  supplier  knows  that  it  will  be  paid  less 
money  if  it  fails  to  provide  content 
information,  it  will  have  a  strong  incentive  to 
provide  the  information. 

The  agency  also  notes  that  the  supplier 
industry  is  highly  competitive.  If  one 
supplier  is  unwilling  to  agree  to  provide 
content  information  (an  agreement  to  do  no 
more  than  comply  with  existing  Federal  law), 
other  suppliers  would  step  in  to  take 
advantage  of  the  opportunity  for  new 
business. 

For  the  above  reasons,  including  those 
presented  in  the  September  1995  notice, 
NHTSA  continues  to  believe  that  the  vehicle 
manufacturers  will  be  able  to  obtain  the 
required  content  information  from  their 
suppliers. 

As  indicated  above,  AAMA  and  GM 
argued  in  their  new  petitions  that  even 
if  a  non -responsive  supplier  is 
penalized  under  the  contract,  the 
penalty  paid  to  the  manufacturer  is  not 
compensatory  because  the  "damages" 
cannot  offset  the  effects  of  understating 
the  U.S./Canadian  content  value  for  the 
manufactiuer's  vehicles.  ^4HTSA 
believes,  in  contrast,  that  the  contractual 
provisions  would  help  ensure  that 
outside  suppliers  provide  content 
information  without  the  need  to  actually 
impose  "damages."  The  agency  believes 
outside  suppliers  would  not  sign 
contracts  that  they  planned  to  violate. 
Also,  given  that  it  is  not  very  costly  to 
provide  content  information,  it  would 
be  irrational  for  outside  suppliers  to 
decide  to  pay  damages  instead  of  simply 


providing  the  information  (information 
that  they  are,  in  any  event,  required  by 
Federal  law  to  provide). 

In  addition  to  providing  an  extra 
incentive  for  outside  suppliers,  such 
contractual  provisions  would  provide 
an  educational  function.  AAMA  stated 
in  its  petition  that  "suppliers  that 
deliberately  do  not  respond  cite  the 
uncompensated  cost  to  establish  the 
information  on  content  in  their  parts, 
the  increased  employees  to  calculate  the 
data,  and  the  burdens  they  already  face 
in  generating  multiple  content  reports 
such  as  for  NAFTA,  AALA,  CAFE  and 
others  each  with  its  own  rules."  These 
sorts  of  explanations  by  suppliers 
suggest  that  they  were  unaware  of  the 
need  to  provide  content  information 
when  they  signed  their  contracts.  The 
inclusion  of  a  sptecific  contract 
provision  concerning  the  need  to 
provide  content  information  would 
make  suppliers  aware  of  this  obligation. 
While  the  costs  of  providing  content 
information  may  not  be  compensated 
directly,  such  costs  are  simply  a 
necessary  part  of  doing  business. 
Assuming  that  suppliers  are  aware  of 
these  costs,  they  will  presumably 
consider  them  in  negotiating  their 
contracts,  just  as  they  consider  other 
costs  of  doing  business. 

As  indicated  above,  NHTSA  has  not 
decided  whether  to  extend  today's 
amendment  beyond  December  31  of  this 
year,  but  is  requesting  comments  on  this 
issue.  The  agency  requests  commenters 
to  address  the  foUowing  questions: 

1.  Can  the  problems  being 
experienced  by  some  vehicle 
manufacturers  wnth  non-responsive 
suppliers  be  resolved  by  contractual 
provisions?  Have  the  vehicle 
manufacturers  experiencing  these 
problems  included  specific  provisions 
concerning  content  labeling  in  their 
contracts?  If  not,  why?  If  such 
provisions  are  not  included  in  contracts, 
how  long  would  it  take  to  add  them? 
Are  there  other  ways  to  resolve  these 
problems,  particularly  without  costly 
efforts  by  the  vehicle  manufacturers? 

2.  If  the  agency  were  to  extend  the 
applicability  of  today's  amendment 
beyond  December  31  of  this  year,  how 
long  should  the  extension  be?  Should 
such  an  extension  continue  to  provide 
the  same  type  and  degree  of  flexibility, 
i.e.,  flexibility  for  up  to  10  percent,  by 
value,  of  a  carline's  total  parts  content 
from  outside  suppliers?  Would  another 
value,  or  a  somewhat  different  means 
for  providing  flexibility,  be  more 
appropriate? 

3.  If  the  agency  provides  flexibility 
past  December  31  of  this  year,  should 
the  flexibility  be  limited  to  situations 
Where  the  vehicle  manufacturers  have 


made  specified  good-feith  efforts  to 
obtain  the  information  from  an  outside 
suppUer  (beyond  the  initial  request  to 
the  supplier)?  If  so,  what  good-faith 
efforts  ^ould  be  specified  in  the 
regulation,  e.g.,  certain  contractual 
provisions,  follow-up  letters  and/or 
phone  calls,  etc.? 

NHTSA  recognizes  that,  to  the  extent 
commenters  argue  that  a  somewhat 
different  amendment  should  apply  to 
models  introduced  after  December  31  of 
this  year,  those  arguments  may  bear  also 
on  the  appropriateness  of  the  relief 
provided  up  to  that  date.  However, 
given  the  imminence  of  the  introduction 
of  most  model  year  1997  vehicles,  it  is 
not  clear  whether  it  would  be  feasible  to 
consider  amendments  to  the  relief 
provided  for  models  introduced  before 
December  31.  Nonetheless,  the  agency 
invites  commenters  to  address  this 
issue.  Moreover,  to  accommodate  the 
possibility  of  making  such  an 
amendment,  the  agency  expediting  the 
comment  process  by  limiting  the 
comment  period  to  30  days. 

For  the  reasons  discussed  above, 
NHTSA  is  granting  the  AAMA  and  GM 
petitions  to  the  extent  reflected  in 
today's  final  rule  and  request  for 
comments.  The  petitions  are  otherwise 
denied. 

Rulemaking  Analyses  and  Notices 

A.  Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

This  rulemaking  document  was  not 
reviewed  under  Executive  Order  12866. 
NHTSA  has  considered  the  economic 
implications  of  this  regulation  and 
determined  that  it  is  not  significant 
within  the  meaning  of  the  DOT 
Regulatory  Policies  and  Procediu*. 
Today's  amendments  will  not  affect 
manufacturer  or  supplier  costs.  They 
simply  provide  additional  flexibility  to 
vehicle  manufacturers  and  their  alUed 
suppliers  in  making  content 
calculations. 

B.  Regulatory  Flexibility  Act 

In  accordance  with  the  Regulatory 
Flexibility  Act,  NHTSA  has  evaluated 
the  effects  of  this  action  on  small 
entities.  Based  upon  this  evaluation,  I 
certify  that  the  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Today's  amendments  simply  provide 
additional  flexibility  to  vehicle 
jnanufacturers  and  their  allied  suppliers 
in  making  content  calculations. 
Therefore,  a  regulatory  flexibility 
analysis  is  not  required  for  this  action. 
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C.  Executive  Order  12612  (Federalism) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  coatained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  final  rule  did. not  have  sufficient 
Federalism  implications  to  warrant 
preparation  of  a  Federalism  Assessment 
No  state  laws  are  affected. 

D.  Executive  Order  12778  (Civil  Justice 
Reform) 

This  fin4l  rule  does  not  have  any 
retroactive  effect.  States  are  preempted 
from  promulgating  laws  and  regidations 
contrary  to  the  provisions  of  this  rule. 
The  rule  d0es  not  require  submission  of 
a  petition  lor  reconsideration  or  other 
administrative  proceedings  before 
parties  may  file  suit  in  court. 

E.  Nationai  Environmental  Policy  Act 

The  agency  has  considered  the 
environmental  implications  of  this  rule 
in  accordaace  with  the  National 
Environmental  PoUcy  Act  of  1969  and 
determined  that  this  rule  will  not 
significantly  affect  the  himian 
environmept 

Comments 

Interested  persons  are  invited  to 
submit  coniments  on  this  document.  It 
is  requested  but  not  required  that  10 
copies  be  submitted. 

All  comnients  must  not  exceed  15 
pages  in  leagth  (49  CFR  553.21). 
Necessary  Attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenteits  to  detail  their  primary 

Tments  |n  a  concise  fashion, 
a  commenter  wishes  to  submit 
certain  infi}rmation  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including  the 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA,  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  NHTSA  Docket 
Section.  A  request  for  confidentiality 
should  be  accompanied  by  a  cover  letter 
setting  forth  the  information  specified  in 
the  agency's  confidential  business 
informatioa  regulation.  49  CFR  Part  512. 

All  comiaents  received  by  NHTSA 
before  the  Qlose  of  business  on  the 
comment  closing  date  indicated  above 
will  be  considered,  and  will  be  available 
for  examination  in  the  docket  at  the 
above  address  both  before  and  after  that 
date.  To  the  extent  possible,  comments  , 
filed  after  the  closing  date  will  also  be 
considered*  Comments  received  too  late 
for  conside^tion  in  regard  to  this 


rulemaking  action  will  be  considered  as 
suggestions  for  further  rulemaking 
action.  Comments  on  the  docximent  will 
be  available  fcv  insf>ection  in  the  docket. 
The  NHTSA  will  continue  to  file 
relevant  information  as  it  becomes 
available  in  the  docket  after  the  closing 
date,  and  recommends  that  interested 
persons  continue  to  examine  the  docket 
for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

List  of  Subiects  in  49  CFR  Part  583 

Motor  vehicles.  Imports,  Labeling, 
Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  49 
CFR  part  583  is  amended  as  follows: 

PART  583— AUTOMOBILE  PARTS 
CONTENT  LABELING 

1.  The  authority  for  part  583 
continues  to  read  as  follows: 

Autlwrity:  49  U.S.C  32304.  49  CFR  1.50^ 
501.2(f).  *«. 

2.  Section  583.6  is  amended  by 
revising  paragraph  (c)(5)  and  adding 
paragraph  (c)(6)  to  read  as  follows: 

§583.8    Procedure  for  determining  l^.&/ 
Canadian  parts  content 

(c)  *  •  • 

(5)  Except  as  provided  in  paragraph 
(c)(6)  of  this  section,  if  a  manufacturer 
or  allied  supplier  does  not  receive 
information  from  one  or  more  of  its 
suppliers  concerning  the  U.S./Canadian 
content  of  particular  equipment,  the 
U.S./Canadian  content  of  that 
equipment  is  considered  zero.  This 
provision  does  not  affect  the  obligation 
of  manufacturers  and  allied  suppliers  to 
request  this  information  from  their 
suppliers  or  the  obligation  of  the 
suppliers  to  provide  the  information. 

16)  For  carlines  which  are  first  offered 
for  sale  to  ultimate  parchasers  before 
January  1, 1997,  if  a  manufacturer  or 
aUied  suppUer  requests  information  in  a 
timely  manner  from  one  or  more  of  its 
outside  suppliers  concerning  the  U.S./ 
Canadian  content  of  particular 
equipment,  but  does  not  receive  that 
information  despite  a  good  feith  effort  to 
obtain  it,  the  manufacturer  or  allied 
supplier  may  make  its  own  good  faith 
value  added  determinations,  subject  to 
the  following  provisions: 

(i)  The  manufacturer  or  allied 
supplier  shall  make  the  same  value       ' 


added  determinations  as  would  be  made 
by  the  outside  supplier,  i.e.,  whether  70 
percent  or  more  of  the  value  of 
equipment  is  added  in  the  United  States 
and/or  Canada; 

(ii)  The  manufacturer  or  allied 
suppliCT  shall  consider  the  amount  of 
value  added  and  the  location  in  which 
the  value  was  added  for  all  of  the  stages 
that  the  outside  supplier  would  be 
required  to  consider; 

(iii)  The  manufacturer  or  allied 
supplier  may  determine  that  the  value 
added  in  the  United  States  and/or 
Canada  is  70  percent  or  more  only  if  it 
has  a  good  faith  basis  to  make  that 
determination; 

(iv)  A  manufacturer  and  its  allied 
suppliers  may,  on  a  combined  basis, 
make  value  added  determinations  for  no 
more  than  10  percent,  by  vahie,  of  a 
cariine's  total  parts  content  frt»m  outside 
suppliers; 

(v)  Value  added  determinations  made 
by  a  manufacturer  or  allied  supplier 
imder  this  paragraph  shall  have  the 
same  effect  as  if  they  were  made  by  the 
outside  supplier; 

(vi)  This  provision  does  not  affect  the 
obligation  of  outside  suppliers  to 
{HDvide  the  requested  information. 

■  bsued  on:  August  28, 1996. 
Ricardo  Martiiiez,    -    - 

Administrator 

[FR  Doc.  96-22409  Filed  8-28-96;  5:08  pml 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50CFRPart32 
RIN  1018-AD76 

1996-97  Refuge-Specific  Hunting  and 
Sport  Fishing  Regulations 

agency:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Fmal  rule. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  amends  certain  regulations 
that  pertain  to  migratory  game  bird 
hunting,  upland  game  himting,  big  game 
himting  and  sport  fishing  on  individual 
national  wildlife  refuges  for  the  1996-97 
seasons.  Refuge  hunting  and  fishing 
programs  are  reviewed  annually  to 
determine  whether  the  individual  refuge 
regulations  governing  these  programs 
should  be  modified,  deleted  or  have 
additions  made  to  them.  Changing 
environmental  conditions.  State  and 
Federal  regulations,  and  other  factors 
affecting  wildUfe  populations  and 
habitat  may  warrant  modifications 
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ensuring  continued  compatibility  of 
hunting  and  fishing  with  the  purposes 
for  which  individual  refuges  were 
established.  The  Service  determines  that 
such  use  is  compatible  with  the 
purposes  for  which  these  refuges  were 
established.  The  Service  further 
determines  that  this  action  is  in 
accordance  with  the  provisions  of  all 
applicable  laws,  is  consistent  with 
principles  of  soimd  fish  and  wildlife 
management,  and  is  otherwise  in  the 
public  interest  by  providing  additional 
recreational  opportimities  at  national 
wildlife  refuges. 

EFFECTIVE  DATE:  This  rule  is  effective 
September  3, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  R.  Vehrs,  (703)  358-2397. 
SUPPLEMENTARY  INFORMATION:  50  CFR 
part  32  contains  provisions  governing 
inmting  and  fishing  on  national  wildlife 
refuges.  Hunting  and  fishing  are 
regulated  on  refuges  to: 

•  Ensure  compatibility  with  refuge 
purposes; 

•  Properly  manage  the  fish  and 
wildlife  resource; 

•  Protect  other  refuge  values;  and 

•  Ensure  refuge  user  safety. 

On  many  refuges,  the  Service  policy 
of  adopting  State  hunting  and  fishing 
regulations  is  adequate  in  meeting  these 
objectives.  On  other  refuges,  it  is 
necessary  to  supplement  State 
regulations  with  more  restrictive 
Federal  regulations  to  ensure  that  the 
Service  meets  its  management 
responsibilities,  as  outlined  under  the 
section  entitled  "Statutory  Authority." 
Refuge-specific  hunting  and  fishing 
regulations  may  be  issued  only  after  a 
wildhfe  refu^  is  opened  to  migratory 
game  bird  hunting,  upland  game 
hunting,  big  game  himting  or  sport 
fishing  through  publication  in  the 
Federal  Register.  These  regulations  may 
list  the  wildlife  species  that  may  be 
himted  or  are  subject  to  sport  fishing, 
seasons,'  bag  limits,  methods  of  hunting 
or  fishing,  descriptions  of  open  areas, 
and  other  provisions  as  appropriate. 
Previously  issued  refuge-specific 
regulations  Yor  himting  and  fishing  are 
contained  in  50  CFR  part  32.  Many  of 
the  amendments  to  these  sections  are 
being  promulgated  to  standardize  and 
clarify  the  existing  language  of  these 
regulations. 

Text  in  this  final  rule  is  somewhat 
different  than  that  used  in  the  proposed 
rule  because  it  reflects  conformity  to 
plain  English  writing  standards.  In  the 
June  24. 1996.  issue  of  the  Federal 
Register  (61  FR  32415-32422)  tiie 
Service  published  a  proposed 
rulemaking  containing  a  description  of 
the  refuges,  their  proposed  hunting  and/ 


or  fishing  programs  and  invited  public 
comment. 

The  State  of  New  Jersey,  Department 
of  Environmental  Protection,  Division  of 
Fish.  Game  and  WildUfe,  commented 
that  the  proposed  rule  did  not  include 
any  openings  for  sport  fishing  in  New 
Jersey.  This  concern  has  been  forwarded 
to  the  Service's  Regional  Director, 
having  jurisdiction  in  New  Jersey.  To 
open  new  fishing  programs  in  New 
Jersey,  a  separate  rulemaking  is 
necessary.  The  refuge  managers,  in 
consultation  with  other  Fish  and 
Wildlife  Service  offices  and  the  New 
Jersey  Division  of  Fish,  Game  and 
Wildlife,  will  determine  whether  to 
open  additional  public  fishing  areas  on 
refuges  in  New  Jersey  through  a 
compatible  use  determination  process. 

The  State  of  Utah.  Department  of 
Natural  Resources,  Division  of  Wildlife 
Resoim»s  commented  that  the  proposed 
regulations  for  Bear  River  Migratory 
Bird  Refuge  were  overly  restrictive 
regarding:  (1)  The  requirement  for  cased 
or  dismantled  firearms  while  being 
carried  and/or  transported  on  the  refuge, 
since  this  regulation  is  more  restrictive 
than  State  law;  (2)  refuge  closure  90 
minutes  after  hunting  hours,  where  at 
least  two  hours  should  be  allowed;  and 
(3)  a  ten-shell  limit  for  swan  himting 
could  create  a  significant  law 
enforcement  problem. 

The  Humane  Society  of  the  United 
States  (HSUS)  generally  supports  the 
changes  made  to  the  refuge  regulations, 
but  expressed  concern  about  hunting 
tundra  swans  on  this  refuge  and  other 
national  wildlife  refuges.  They  were 
supportive  of  steps  taken  by  the  refuge 
manager  to  better  regulate  the  swan 
hunt.  The  HSUS  further  recommends 
that  the  number  of  shotshells  used  to 
.  hunt  swans  be  limited  to  five  shells. 

The  Fund  for  Animals  Inc. 
commented  on  the  proposed  1995-96 
late  season  migratory  bird  hunting 
fiameworks,  60  FR  44463  (August  28, 
1995),  and  the  Draft  Bear  River  Refuge 
Hunt  Plan  Environmental  Assessment 
(DEA).  Both  of  these  documents  follow 
a  separate  public  comment  process  and 
therefore  will  be  responded  to 
elsewhere  and  not  addressed  in  this 
rulemaking. 

The  Biooiversity  Legal  Foundation 
(BLF)  commented  that  regulations  for 
Bear  River  Migratory  Bird  Refuge  are 
insufficient  to  protect  and  encourage 
adequate  restoration  of  the  trumpeter 
swan  in  Utah.  They  specifically 
recommend:  (1)  The  refuge  be  closed  60 
minutes  after  shooting  time  to 
discourage  sky-busting  and  the  resultant 
crippling  of  swans.  They  fieel  this  is 
more  than  sufficient  time  to  accumulate 
all  equipment  and  depart  from  the 


refuge;  (2)  illegal  shooting  from  dikes  is 
well  documented  and  the  Service 
should  take  all  necessary  steps  to 
eliminate  this  activity,  particularly  on 
those  areas  that  lie  between  closed 
(security)  areas  where  low  flying 
trumpeters  are  observed;  and  (3)  the 
Service  should  consider  the  kind  of 
regulations  and  recovery  effects  that 
would  exist  if  the  trumpeter  were  listed 
under  the  ESA.  They  suggest  that  these 
same  recovery  goals  should  be  in  effect 
at  this  time;  and  refuge  regulations 
clearly  allow  for  an  excessive  and 
unreasonable  incidental  take  (mortality) 
of  trumpeters  in  contradiction  to  the 
Minatory  Bird  Treaty  Act. 

The  Service  has  reviewed  the  above 
comments  regarding  proposed  changes 
in  waterfowl  hunting  regulations  at  the 
Bear  River  Migratory  Bird  Refuge.  A 
number  of  alternatives  were  considered 
while  trying  to  improve  the  swan  hunt 
with  a  minimum  impact  to  waterfowlers 
and  birdwatchers.  The  Service 
considered:  assigning  blinds;  limiting 
hunter  numbers;  closing  portions  of  the 
Refuge  to  swan  hunting;  requiring 
check-in  and  check-out;  limiting 
shooting  hours  and  requiring  swan 
hunters  to  pass  a  special  training  class. 
'  The  requirement  for  all  guns,  when 
not  being  used  in  the  act  of  hunting,  to 
be  dismantled  or  cased  when  in  vehicles 
is  a  System-wide  regulation  contained 
in  50  CFR  27.42(b),  therefore,  the 
proposed  refuge  specific  regulation  for 
Bear  River  is  removed  bom  this  final 
rule. 

The  Service  will  extend  the  refuge 
closing  time  from  the  proposed  ninety 
minutes  to  two  hours  after  shooting  time 
ends.  This  will  allow  adequate  time  for 
avid  hunters  with  decoys  to  traverse 
remote  areas  of  the  refuge  during 
daikness.  However,  we  remain 
concerned  with  the  possibility  of 
increased  wildlife  disturbance,  lost  or 
injured  hunters  and  those  who  may 
avoid  being  checked  by  enforcement 
officers.  Refuge  patrol  plans  will  be 
made  to  specifically  address  these 
issues. 

The  Service  feels  it  is  important  to 
retain  the  regulation  requiring  a  10-shell 
possession  limit  for  swan  hunting. 
Hunters  may  reasonably  expect  to  be 
successful  within  this  10-shell  limit. 
This  technique  has  worked  well  at  other 
refiiges,  along  with  modified  law 
enforcement  techniques,  to  minimize 
shooting  at  out-of-range  birds. 

In  an  effort  to  improve  the  overall 
quality  of  refuge  visits  for  both  hunters 
and  birdwatchers,  time  and  sptace 
zoning  will  be  used  to  better  separate 
the  two  activities. 

The  Refuge  Manager  understands  the 
above  concerns  about  hunting  at  the 
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Bear  Rivet  NfWR,  and  will  continue  to 
consult  wjth  representatives  of  the  Utah 
Division  (^WildUfe  Resources,  The 
Humane  Society  of  the  United  States, 
The  Fund  for  Animals,  Inc.  and  the 
Biodiversilty  Legal  Foundation.  The 
Refuge  Manager  will  closely  monitor 
this  year'si  hunt  program  and  has  ample 
authority  to  place  greater  restrictions, 
amend,  and/or  relax  these  refuge 
specific  hinting  requirements  during 
the  course!  of  the  season  with  local, 
public/hutiter  notice  in  accordance  with 
50  CFR,32.3(0. 

This  rula  is  effective  upon 
publication.  The  Service  has  determined 
that  any  further  delay  in  the 
implementation  of  these  refuge-specific 
hunting  ai|d  sport  fishing  regulations* 
would  notj  be  in  the  public  interest  in 
that  it  would  hinder  the  effective 
planning  and  administration  of  the 
hunting  aijd  fishing  programs.  The 
Service  received  public  comment  on 
these  proposals  during  the  30-day 
comment  period  and  delay  of  an 
additional  30  days  would  jeopardize 
holding  this  hunting  and/or  fishing 
programs  this  year,  or  shorten  their 
duration  and  thereby  lessen  the 
management  effectiveness  of  this 
regulation,  Therefore,  the  Service  finds 
good  causf  to  make  this  rule  effiective 
upon  publication  (5  U.S.C  553(d)(3)). 

Statutory  Authority 

The  National  Wildlife  Refuge  System 
AdministTption  Act  (NWRSAA)  of  1966, 
as  amende^  (16  U.S.C.  668dd),  and  the 
Refuge  Recreation  Act  of  1962  (16 
U.S.C.  46alc)  govern  the  administration 
and  publiQ  use  of  national  wildlife 
refuges.  Specifically,  Section  4(d)(1)(A) 
of  the  NWRSAA  authorizes  the 
Secretary  of  the  Interior  to  permit  the 
use  of  any  area  within  the  Refuge 
System  fot  any  purpose,  including  but 
not  limite<^  to,  hunting,  fishing?  and 
public  recfeation,  accommodations,  and 
access,  whien  he  determines  that  such 
uses  are  compatible  with  the  major 
purpose(sj  for  which  the  area  was 
established. 

The  Refuge  Recreation  Act  (RRA) 
authorizesi  the  Secretary  to  administer 
areas  within  the  Refuge  System  for 
public  recfeation  as  an  appropriate 
incidental  or  secondary  use  only  to  the 
extent  that  it  is  practicable  and  not 
inconsiste^it  with  the  primary 
purposefsj  for  which  the  areas  were 
established.  The  NWRSAA  and  the  RRA 
also  authorize  the  Secretary  to  issue 
regulation^  to  carry  out  the  purposes  of 
the  Acts  aid  regulate  uses. 

The  Service  develops  hunting  and 
sport  fishing  plans  for  each  existing 
refuge  pri0r  to  opening  it  to  himting  or 
fishing.  It  ilso  develops  refuge-specific 


regulations,  in  many  cases,  to  ensure  the 
compatibility  of  the  programs  with  the 
purposes  for  which  the  refuge  was 
established.  An  interim  determination 
of  compatibility  for  himting  and  sport 
fishing  on  newly  acquired  refuges,  made 
at  the  time  of  acquisition,  ensures  initial 
compliance  with  the  NWRSAA  and  the 
RRA.  This  process  ensures  the 
determinations  required  by  these  acts 
were  made  prior  to  the  addition  of 
refuges  to  the  lists  of  areas  open  to 
hunting  and  fishing  in  50  CFR  part  32. 
The  Service  ensures  continued 
compliance  by  the  development  of  long- 
term  himting  and  sport  fishing  plans 
and  by  annual  review  of  hunting  and 
sport  fishing  programs  and  regulations. 

The  Service  determines  that  this 
action  is  in  accordance  with  the 
provisions  of  all  applicable  laws,  is 
consistent  with  principles  of  sound  fish 
and  wildlife  management,  helps 
implement  Executive  Order  12962 
(Recreational  Fisheries),  and  is 
otherwise  in  the  public  interest  by 
providing  additional  recreational 
opportunities  at  national  wildlifie 
refuges.  Sufficient  funds  are  available 
within  the  refuge  budgets  to  operate  the 
hunting  and  sport  fishing  programs  as 
proposed. 

Paperwork  Reduction  Act 

The  Service  has  examined  this 
regulation  under  the  Paperwork 
Reduction  Act  of  1995  and  has  found  it 
to  contain  no  information  collection 
requirements. 

Economic  Effect 

Service  review  has  revealed  that  the 
rulemaking  will  increase  hunter  and 
fishermen  visitation  to  the  surrounding 
area  of  the  refuges  before,  during  or  after 
the  recreational  uses,  compared  to 
closing  the  refuges  to  these  recreational 
uses.  When  the  Service  acquired  these 
lands,  all  public  use  ceased  under  law 
until  opened  to  the  public  in  accordance 
with  this  rulemaking. 

Refuges  generally  are  located  away 
&t)m  large  metropolitan  areas. 
Businesses  in  the  area  of  the  refuges 
consist  primarily  of  small  family-owned 
stores,  restaurants,  gas  stations  and 
other  small  commercial  enterprises.  In 
addition,  there  are  several  small 
commercial  and  recreational  fishing  and 
hunting  camps  and  marinas  in  the 
general  areas.  This  rule  has  a  positive 
effect  on  such  entities;  however,  the 
amount  of  revenue  generated  is  not 
large. 

Many  area  residents  enjoy  a  rural 
lifestyle  that  includes  frequent 
recreational  use  of  the  abundant 
resources  of  the  area.  A  high  percentage 
of  the  households  enjoy  hunting, 


fishing,  and  boating  in  area  wetlands, 
rivers  and  lakes.  Refuge  lands  generally 
were  not  available  for  public  use  prior 
to  government  acquisition;  however, 
friends  and  relatives  of  the  landowners 
fished  and  hunted  there  and  some  lands 
operated  under  commercial  hunting  and 
fishing  leases.  Many  nearby  residents 
also  participate  in  other  forms  of 
nonconsumptive  outdoor  recreation 
such  as  biking,  hiking,  camping, 
birdwatching,  canoeing,  and  other 
outdoor  sports. 

Economic  impacts  of  refuge  fishing 
and  hunting  programs  on  local 
communities  are  calculated  from 
average  expenditures  in  the  "1995 
National  Survey  of  Fishing,  Hunting, 
and  Wildlife-Associated  Recreation".  In 
1995, 42  miUion  U.S.  residents  16  years 
old  and  older  hunted  and/or  fished. 
More  specifically,  37  million  fished  and 
14.5  million  hunted.  Those  who  both 
fished  and  hunted  account  for  the  9.5 
million  overage.  Nationwide 
expenditures  by  sportsmen  totaled  $42 
biUion.  Trip-related  exjienditures  for 
food,  lodging,  and  transportation  were 
$16  billion  or  37  percent  of  all  fishing 
and  hunting  expenditures;  equipment 
expenditures  amounted  to  $19  billion, 
or  46  percent  of  the  total;  other 
expenditures  such  as  those  for 
magazines,  membership  dues, 
contributions,  land  leasing,  ownership, 
licenses,  stamps,  tags,  and  permits 
accounted  for  $6.9  billion,  or  16  percent 
of  all  expenditures.  Overall,  anglers 
spent  an  average  of  $41  per  day.  For 
each  day  of  hunting,  big  game  hunters 
averaged  spending  $40,  small  game 
hunters  $20,  and  migratory  bird  hunters 
$33. 

At  these  40  National  Wildlife  Refuges 
in  24  states,  816,000  fisherman  are 
expected  to  spend  $33.5  million 
annually  in  pursuit  of  their  sport,  while 
an  estimated  203,000  hunters  will  spend 
$6.7  million  annually  hunting  on  the 
refuges.  While  many  of  these  fishermen 
and  hunters  already  made  expenditures 
prior  to  the  refuge  opening,  additional 
expenditures  directly  are  due  to  the  new 
recreational  opportunities  being 
provided  by  the  land  now  being  open  to 
the  general  public. 

This  rulemaking  was  not  subject  to 
Office  of  Management  and  Budget 
review  under  Executive  Order  12866.  A 
review  under  the  Regulatory  Flexibility 
Act  of  1980  (5  U.S.C.  601  et  seq.)  has 
revealed  that  although  the  rulemaking 
would  increase  visitation  and 
exf>enditures  in  the  surrounding  area  of 
the  refuge,  it  would  not  have  a 
significant  effect  on  a  substantial 
number  of  small  entities  in  the  area, 
such  as  businesses,  organizations  and 
governmental  jurisdictions. 
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Environmental  Considerations 

The  Service  ensures  compliance  with 
the  National  Environmental  Policy  Act 
of  1969  (NEPA)  (42  U.S.C.  4332(C)) 
when  it  develops  hunting  and  sport 
fishing  plans,  and  the  required 
determinations  are  made  prior  to  the 
addition  of  rehiges  to  the  lists  of  areas 
open  to  hunting  and  fishing  in  50  CFR 
part  32.  The  Service  reviewed  the 
changes  in  hunting  and  fishing  herein 
adopted  with  regard  to  Section  7  of  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1543)  and  foimd  them  to 
either  have  no  effect  on  or  not  likely  to 
adversely  affect  listed  species  or  critical 
habitat.  The  amendments  of  refuge- 
specific  hunting  and  fishing  regulations 
are  subject  to  a  categorical  exclusion 
from  the  NEPA  process  if  they  do  not 
significantly  alter  the  existing  use  of  a 
particular  national  wildlife  refuge.  The 
Service  employs  the  exclusion  found  at 
516  DM  6,  App.1.4  B(5)  as  these 
amendments  are  "(mjinor  changes  in 
the  amounts  or  types  of  public  use  on 
FWS  or  State-managed  lands,  in 
accordance  with  regulations, 
management  plans,  and  procedures." 
These  refuge-specific  hunting  and 
fishing  revisions  to  existing  regulations 
qualify  or  otherwise  define  an  existing 
hunting  or  fishing  activity, /or  purposes 
of  resource  management.  These 
documents  are  on  file  in  the  offices  of 
the  Service  and  may  be  viewed  by 
contacting  the  primary  author  noted 
t>elow.  Information  regarding  hunting 
and  fishing  permits  and  the  conditions 
that  apply  to  individual  refuge  hunts 
and  sport  fishing  activities,  and  maps  of 
the  respective  areas  are  at  refuge 
headquarters  and  can  be  obtained  from 
the  regional  offices  of  the  U.S.  Fish  and 
Wildlife  Service  at  the  addresses  listed 
below: 

Region  1 — California,  Hawaii,  Idaho, 
Nevada,  Oregon,  and  Washington. 
Assistant  Regional  Director — Refuges 
and  Wildlife,  U.S.  Fish  and  WildHfe 
Service,  Eastside  Federal  Complex, 
Suite  1692.  911  N.E.  11th  Avenue, 
Portland.  Oregon  97232-4181; 
Telephone  (503)  231-6214. 

Region  2 — Arizona,  New  Mexico, 
Oklahoma  and  Texas.  Assistant 
Regional  Director — Refuges  and 
Wildlife,  U.S.  Fish  and  Wildlife 
Service,  Box  1306,  Albuquerque.  New 
Mexico  87103;  Telephone  (505)  766- 
1829. 

Region  3 — Illinois,  Indiana,  Iowa, 
Michigan,  Minnesota,  Missouri,  Ohio 
and  Wisconsin.  Assistant  Regional 
Director — Refuges  and  Wildfife,  U.S. 
Fish  and  Wildlife  Service,  Federal 
Building.  Fort  Snelling,  Twin  Qties, 


Miimesota  55111;  Telephone  (612) 
725-3507. 

Region  4 — Alabama,  Arkansas,  Florida, 
Georgia,  Kentucky,  Louisiana, 
Mississippi,  North  Carolina, 
Tennessee,  South  Carolina,  Puerto 
Rico  and  the  Virgin  Islands.  Assistant 
Regional  Director — Refuges  and 
Wildlife,  U.S.  Fish  and  Wildlife 
Service.  1875  Century  Boulevard, 
Room  324,  Atlanta,  Georgia  30345; 
Telephone  (404)  679-7152. 

Region  5 — Connecticut,  Delaware, 
District  of  Columbia,  Maine, 
Maryland,  Massachusetts,  New 
Hampshire,  New  jersey.  New  York. 
Pennsylvania,  Rhode  Island,  Vermont, 
Virginia  and  West  Virginia.  Assistant 
Regional  Director — Refuges  and 
Wildlife.  U.S.  Fish  and  Wildlife 
Service.  300  Westgate  Center  Drive, 
Hadley,  Massachusetts  01035; 
Telephone  (413)  253-8550. 

Region  6 — Colorado,  Kansas,  Montana, 
Nebraska.  North  Dakota.  South 
Dakota.  Utah  and  Wyoming.  Assistant 
Regional  Director — Refuges  and 
Wildlife.  U.S.  Fish  and  Wildlife 
Service,  Box  25486,  Denver  Federal  . 
Center.  Denver.  Colorado  80225; 
Telephone  (303)  236-8145. 

Region  7 — Alaska.  Assistant  Regional 
Director— Refuges  and  Wildlife,  U.S. 
Fish  and  Wildlife  Service,  1011  E. 
Tudor  Rd..  Anchorage,  Alaska  99503; 
Telephone  (907)  786-3545. 

Unfunded  Mandates 

The  Service  has  determined  and 
certifies  pursuant  to  the  Unfunded 
Mandates  Act,  2  U.S.C.  1502  et  saq.,  that 
this  rulemaking  will  not  impose  a  cost 
of  $100  million  or  more  in  any  given 
year  on  local  or  State  governments  or 
private  entities. 

Gvil  Justice  Reform 

The  Department  has  determined  that 
these  final  regulations  meet  the 
applicable  standards  provided  in 
Sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988. 

Primary  Author 

Stephen  R.  Vehrs,  Division  of  Refuges, 
U.S.  Fish  and  Wildlife  Service, 
Washington.  DC  20240.  is  the  primary 
author  of  this  rulemaking  docimient. 

List  of  Subjects  in  50  CFR  Part  32 

Fishing.  Hunting,  Reporting  and 
recordkeeping  requirements,  Wildlife, 
Wildlife  refuges. 

Accordingly,  Part  32  of  Chapter  I  of 
Title  50  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 


PART  32— [AMENDED] 

1.  The  authority  citation  for  Part  32 
continues  to  read  as  follows: 

Authority:  5  U.S.C  301;  16  U.S.C  460k, 
664,  668dd.  and  715i. 

§32.7    [Amended] 

2.  Section  32.7    List  of  refuge  units 
open  to  hunting  and/or  fishing  is 
amended  by  alphabetically  adding  the 
listings  "Windom  Wetland  Management 
District"  to  the  State  of  Minnesota; 
"William  L  Finley  National  Wildlife 
Refuge"  to  the  State  of  Oregon;  "Upper 
Mississippi  River  National  Wildlife  and 
Fish  Refuge"  to  the  State  of  Wisconsin; 
and  revising  the  existing  name  of 
"Patuxent  Wildlife  Research  Center"  to 
read  "Patuxent  Research  Refuge"  in  the 
State  of  Maryland. 

3.  Section  32.23  Arkansas  is  amended 
by  adding  paragraph  D.3.  to  Cache  River 
National  Wildlife  Refuge  to  read  as 
follows: 

$32.23    Arkansas. 


Cache  River  National  Wildlife  Refvgc 


D.  Sport  Fishing.  *  *  * 

*        •        •        •        • 

3.  Fishermen  must  fish  and  frog  in 
accordance  with  refuge  regulations  and 
applicable  state  fishing  and  frogging 
regulations. 

4.  Section  32.24  California  is 
amended  by  revising  paragraph  A. 7.,  of 
Lower  Klamath  National  Wildlife 
Refuge;  and  by  revising  paragraph  A.2., 
of  Salton  Sea  National  Wildlife  Refuge 
to  read  as  follows: 

132^4    Calif omia. 


Lower  Klamath  National  Wildlife 
Refuge 

A.  Hunting  of  Migratory  Game  Birds. 


7.  Hunters  may  only  use 
nonmotorized  boats  and  boats  with 
electric  motors  on  units  4b  and  4c  from 
the  start  of  hunting  season  through 
November  30.  Hunters  may  use 
motorized  boats  on  units  4b  and  4c  from 
December  1  through  the  end  of  hunting 
season. 


Salton  Sea  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 


2.  Hunters  must  hunt  fixim  assigned 
blinds  on  the  Union  Tract  and  within 
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100  feet  (.9144  meters)  of  blind  sites  on 
the  Hazard  Tract,  except  when  shooting 
to  retrieve'Crippled  birds. 

*        •      I  •        *        • 

; 

5.  Sectidn  32.28  Florida  is  amended 
by  revising  paragraphs  A.  and  D.  of 
Merritt  Island  National  Wildlife  Refuge 
to  read  as  follows: 


132.28 


"|r 


Merritt  Island  National  Wildlifie  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Himters  mfiy  himt  ducks  and  coots  in 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

1.  Himtars  must  possess  a  valid  refuge 
hunting  permit  at  «dl  times  while 
hunting  oit  the  refuge. 

2.  Hunto^  may  hunt  only  on 
Wednesday,  Saturday,  Sunday,  and  the 
following  holidays:  Thanksgiving, 
Christmas,!  and  New  Years  Day  only 
within  the  designated  state  season. 

3.  Hunters  may  hunt  only  in  four 
designated  areas  of  the  refuge  subject  to 
delineatioa  in  the  refuge  hunting  map 
and  brochiMe,  including  the  open  waters 
of  Mosquito  Lagoon,  Indian  River,  and 
designated  impoundments  outside  the 
NASA  security  area. 

4.  Huntitig  hours  are  one-half  hour 
before  sunrise  xuitil  1:00  pm.  each 
hunting  day. 

5.  Hunters  in  Areas  1,  2  or  4  must 
ccanplete  and  carry  proof  of  completing 
an  approved  hunter  safety  training 
course.  Hufiters  in  Area  3  bom  after 
June  1, 1975  must  complete  and  carry 
proof  of  completing  an  approved  hunter 
safety  training  course  in  accordance 
with  State  law. 

6.  An  ad|ilt  21  years  of  age  or  older 
must  supervise  and  remain  in  sight  and 
normal  voijce  contact  with  hunters 
imder  the  4ge  of  16. 

7.  The  public  must  not  enter  the 
refuge  between  sunset  and  sunrise 
except:  hutiters  may  access  the  refuge 
for  waterfciwl  hunting  only  after  2:00  am 
each  huntihg  day  during  waterfowl 
himting  season;  and  a  valid  refuge 
hunting  permit  must  be  in  possession 
during  the$e  times. 

8.  Hunters  may  not  park  along 
Blackpoint  Wildlife  Drive  or  Playahnda 
Beach  Road  for  the  purposes  of 
waterfowl  hunting. 

9.  Hunte^  may  not  trespass  or  hunt 
migratory  game  birds  in  refuge  areas 
posted  "AREA  CLOSED". 

10.  Vehif:les  must  use  only  designated 
public  acc^s  routes  and  boat  launching 
areas  north  and  south  of  Haulover 
Canal.       J 

11.  Hunters  must  not  construct 
permanent]  above  groimd,  or  pit  blinds, 
nor  dig  int^  dikes. 


12.  Himters  must  not  shoot  from 
within  10  feet  of  any  dike,  roadway,  or 
railroad  fill. 

13.  Hunters  must  remove  decoys, 
boats,  and  other  personal  property  from 
the  refuge  by  2:00  pm  daily. 

14.  Refuge  guides  must  piutrhase  and 
have  Guide  Permits  on  their  person 
while  in  the  field  hunting. 

15.  Hunters  may  not  launch  boats  off 
Black  Point  Wildlife  Drive. 

16.  Hunters  may  not  use  air  thrust 
boats,  hovercraft,  jetskis  or  similar  craft 
on  refuge  waters. 

17.  Boats  must  not  exceed  "Idle 
Speed"  in  Bairs  Cove  nor  8  mph  or 
"Slow  speed-Mininnun  Wake"  in 
Haulover  Canal. 

•  •        •        •        • 

D.  Sport  Fishing.  Fishermen  may  fish, 
crab,  clam,  oyster  and  shrimp  in 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

1.  Fishermen  may  night  fish  frtim  a 
boat  only  in  Mosquito  Lagoon,  Indian 
River,  Banana  River,  and  Haulover 
Canal.  All  fishermen  must  possess  a 
valid  refuge  night  fishing  permit. 

2.  Fishermen  must  attend  their  lines 
at  all  times. 

3.  Vehicles  must  use  only  designated 
public  access  routes  and  boat  launching 
areas  north  and  south  of  Haulover 
Canal. 

4.  Fishermen  may  not  launch  boats 
from  Black  Point  Wildlife  Drive. 

5.  Fishermen  naay  not  use  air  thrust 
boats,  hovercraft,  jetskis  or  similar  craft 
on  refuee  waters. 

6.  Fishermen  may  launch  or  moor 
boats  only  between  sunset  and  sunrise 
at  Beacon  42  fish  camp  and  Bairs  Cove 
at  Haulover  Canal  Recreation  Area. 

7.  The  public  must  not  use  motorized 
boats  in  the  Banana  River  Manatee 
sanctuary  (irorth  of  KARS  Park  on  the 
west  side  of  the  Barge  Channel  and 
north  of  the  Air  Force  power  line  on  the 
east  side  of  the  Barge  Channel).  This 
includes  any  boat  having  an  attached 
motor  or  a  non-attached  motor  that  is 
capable  of  use  (including  electric 
trolling  motors).  This  regulation  is  in 
effect  throughout  the  year. 

8.  Boats  must  not  exceed  "Idle  Speed" 
in  Bairs  Cove  and  KARS  Marina  nor  8 
mph  or  "Slow  speed-Minimum  Wake" 
in  Haulover  Canal. 

9.  The  public  must  not  enter  the 
refuge  between  sunset  and  suiuise 
except  fishermen  may  launch  boats 
while  fishing  from  Beacon  42  Fish 
Camp  or  Bairs  Cove  at  Haulover  Canal. 
Nighttime  fishermen  must  also  possess 
a  valid  refuge  fishing  permit  while 
fishing  on  the  refuge. 

*  *        •        •        * 

6.  Section  32.32  Illinois  is  amended 
by  removing  paragraph  A.4.,  and 


revising  paragraphs  D.2.  and  D.5  of 
Chautauqua  National  Wildlife  Refuge; 
by  revising  paragraphs  C.l.  and  D.l.  of 
&ab  Orchard  National  Wildlife  Refuge; 
by  revising  Mark  Twain  National 
Wildlife  Refuge;  by  revising  paragraphs 
D.l.,  D.2.,  D.3.,  adding  paragraph  D.4.  of 
Meredosia  National  Wildlife  Refuge; 
and  revising  paragraph  A.I.,  adding 
paragraph  A.3.,  revising  paragraphs  B.I., 
B.2.  and  B.3.;  revising  paragraphs  C.I., 
C.2.,  and  C.3.  of  Upper  Mississippi 
River  Wildlife  and  Fish  Refuge  to  read 
as  follows: 

§32.32    Illinois. 


Chautauqua  National  Wildlife  Refuge 

***** 

D.  Sport  Fishing.  *  *  * 

***** 

2.  Anglers  must  not  use  more  than 
two  poles  and  each  pole  may  not  have 
more  than  two  hooks  or  lures  attached 
while  fishing  in  the  Kikunessa  Pool  of 
Chautauqua  National  Wildlife  Refuge. 
***** 

5.  The  public  may  not  enter  Weis 
Lake  on  the  Cameron-Billsbach  Unit  of 
Chautauqua  National  Wildlife  Refuge 
from  October  16  through  January  14,  to 
provide  sanctuary  for  migratory  birds. 

Crab  Orchard  National  Wildlifie  Refiige 

*  *  *  *  * 

C.  Big  Game  Hunting.  *  *  • 

1.  Hunters  must  possess  a  special 
permit  issued  by  the  Illinois  Department 
of  Natural  Resoim:es. 
•        •**•' 

D.  Sport  Fishing.  *  *  * 

1.  Fishermen  may  fish  from  boats  all 
year  west  of  Wolf  Creek  Road. 

2.  From  March  15  through  September 
30  fishermen  may  fish  from  boats  east 
of  Wolf  Creek  Road. 

3.  Fishermen  may  fish  frt>m  the  bank 
east  of  Wolf  Creek  Road  all  year,  but 
only  at  the  Wolf  Creek  and  Route  148 
causeways. 

4.  Fishermen  must  remove  trotlines 
and  jugs  west  of  Wolf  Creek  Road  from 
sunrise  to  sunset  frtim  Memorial  Day 
through  Labor  Day. 

5.  Fishermen  must  remove  trotlines 
and  jugs  from  the  entire  lake  on  the  last 
day  of  use. 

6.  Fishermen  may  anchor  trotlines 
only  with  portable  weights  that  are 
removed  from  the  water,  along  with  the 
trotlines  and  jugs. 

7.  Fishermen  must  not  use  stakes  or 
employ  any  floatation  device  which  has 
previously  contained  any  petroleum 
based  materials  or  toxic  substances. 

8.  Fishermen  may  use  all  non- 
commercial fishing  methods  except 
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those  requiring  underwater  breathing 
apparatus. 

•        •        •        *        • 

Mark  Twain  National  Wildlife  Refuge 

A.  Hunting  ofMigtatory  Game  Birds. 
Hunters  may  hunt  migratory  game  birds 
on  designated  areas  of  the  refuge  subject 
to  posted  regulations. 

B.  Upland  Game  Hunting.  Hunters 
may  hunt  upland  game  on  designated 
areas  of  the  refuge  subject  to  posted 
regulations. 

1.  Hunters  must  possess  and  use  only 
nontoxic  shot  while  hunting  all 
permitted  birds,  except  wild  turkbys. 
Hunters  may  possess  and  use  lead  shot 
for  hunting  wild  turkey. 

C.  Big  Game  Hunting.  Himters  may 
hunt  white-tailed  deer  on  designated 
areas  of  the  refuge  subject  to  posted 
regulations. 

D.  Sport  Fishing.  Fishermen  may  fish 
on  designated  areas  of  the  refuge  subject 
to  posted  regulations. 


D.  Sport  Fishing.  *  *  * 

1.  Fishermen  may  sport  fish  on  all 
refuge  waters  during  daylight  hours 
from  January  15  through  October  15. 

2.  From  October  16  through  January 
14,  fishermen  may  fish  south  of  Carver 
Lake  by  foot  access  only. 

3.  Private  boats  may  not  be  left  in 
refuge  waters  overnight. 

4.  Motorboats  must  not  exceed  "slow 
speed/minimum  wake." 

Upper  Mississippi  River  National 
Wildlife  and  Fish  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 

*  *  • 

1.  Hunters  may  not  hunt  migratory 
birds  on  refuge  closed  areas  posted 
"Area  Closed",  on  the  Goose  Island  "No 
Hunting"  zone  in  Pool  8,  and  on  the 
Upper  Halfway  Creek  Marsh  "No 
Hunting"  zone  in  Pool  7. 
***** 

3.  Hunters  may  only  use  and  possess 
nontoxic  shot  when  hunting  for  any 
permitted  migratory  bird. 

B.  Upland  Game  Hunting.  *  *  * 

1.  Hunters  may  not  hunt  or  possess 
firearms  between  March  15  and  the 
opening  of  the  State  fall  hunting  seasons 
except  that  hunters  may  himt  wild 
turkeys  diu-ing  the  State  spring  turkey 
season. 

2.  Himters  may  hunt  on  refuge  areas 
posted  as  "Area  Closed"  beginning  the 
day  after  the  close  of  the  applicable 
State  duck  hunting  season  imtil  season 
closure  or  March  15,  whichever  occurs 
first,  except  that  hunters  may  himt  wild 
tinkey  during  the  State  spring  wild 
turkey  season. 


3.  Hunters  must  not  hunt  at  any  time 
within  the  Goose  Island  "No  Himting" 
zone  in  Pool  8,  nor  Upper  Halfway 
Creek  Marsh  "No  Hunting"  zone  in  Pool 
7. 

•  •         *         •         * 

C.  Big  Game  Hunting.  *  *  * 

1.  Hunters  may  only  himt  until  season 
closure  or  March  15,  whichever  date 
occurs  first. 

2.  Hunters  may  hunt  on  refuge  areas 
posted  "Area  Closed"  beginning  the  day 
after  the  close  of  the  applicable  State 
duck  hunting  season  until  season 
closure  or  March  15,  whichever  date 
occurs  first. 

3.  Hunters  must  not  hunt  at  any  time 
on  the  Goose  Island  "No  Hunting"  zone 
in  Pool  8  and  Upper  Halfway  Creek 
Marsh  "No  Hunting"  zone  in  Pool  7. 

*  *        •        •        * 

7.  Section  32.34  Iowa  is  amended  by 
removing  paragraph  C.2.,  and 
roi1f"iij7natinj^jw3jjrnphs  <"  ?,  nnd  T  4- — 
as  paragraphs  C.2.  and  C.3.  of  Desoto 
National  Wildlife  Refuge;  and  by 
removing  paragraphs  C.6.  and  C.7.  of 
Driftless  Area  National  Wildlife  Refuge; 
and  revising  the  introductory  text  of 
paragraph  B.  and  paragraph  B.2.  of 
Walnut  Creek  National  Wildlife  Refuge 
to  read  as  follows: 

§32.34    Iowa. 


DeSoto  National  Wildlifie  Refuge 

***** 

C.  Big  Game  Hunting.  *  *  * 

***** 

2.  Hunters  must  not  construct  or  use 
permanent  blinds,  platforms  or  ladders 
at  any  time. 

3.  Hunters  must  remove  all  hunting 
stands  from  the  refuge  by  the  close  of 
the  season. 


Walnut  Creek  National  Wildlifie  Refuge 

***** 

B.  Upland  Game  Hunting.  Hunters 
may  hunt  ringnecked  pheasants, 
bobwhite  quail,  cottontail  rabbits,  and 
squirrels  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions: 
***** 

2.  Himters  may  hunt  from  the  opening 
of  state  season  until  closed  on  the  dates 
posted  by  the  refuge  manager. 

***** 

8.  Section  32.36  Kentucky  is  amended 
by  revising  paragraphs  A.,  B.,  and  C,  of 
Ohio  River  Islands  National  Wildlifie 
Refuge  to  read  as  follows: 

§32.36    Kentucky. 


Ohio  River  Islands  National  WildUfe 
Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunters  may  hunt  migratory  game  birds 
on  designated  areas  of  the  refuge  subject 
to  the  following  conditions: 

1 .  Each  hunter  must  have  in  his 
possession  a  current  copy  of  the  Ohio 
River  Islands  National  Wildlife  Refuge 
Hunting  Regulations  Leaflet  while 
participating  in  a  refuge  hunt. 

B.  Uplana  Game  Hunting.  Hunters 
may  hunt  rabbit  and  squirrel  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

1.  Hunters  must  not  use  dogs  for 
pursuit  while  rabbit  hunting. 

2.  Hunters  may  only  use  ^otguns  for 
taking  squirrels  and  rabbits. 

3.  Each  hunter  must  have  in  his 
possession  a  current  copy  of  the  Ohio 
River  Islands  National  Wildlife  Refuge 
Hunting  Regulations  Leaflet  while 

-participating  in-aTefuge  hunt. 

4.  Hunters  will  possess  and  use,  wdiile 
in  the  field,  only  nontoxic  shot. 

C.  Big  Game  Hunting.  Hunters  may 
hunt  white-tailed  deer  on  designated 
areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Hunters  may  only  archery  hunt. 

2.  Hunters  may  not  hunt  by  organized 
deer  drives  of  two  or  more  hunters.  The 
definition  of  a  drive  is:  the  act  of 
chasing,  pursuing,  disturbing  or 
otherwise  directing  deer  so  as  to  make 
the  animals  more  susceptible  to  harvest. 

3.  Hunters  may  not  bait  deer  on  refuge 
lands. 

4.  Each  hunter  must  have  in  his 
possession  a  current  copy  of  the  Ohio 
River  Islands  National  Wildlife  Refuge 
Regulations  Leaflet  while  participating 
in  a  refuge  hunt. 
***** 

9.  Section  32.37  Louisiana  is  amended 
by  revising  paragraph  C.I.,  of 
D'Arbonne  National  Wildlife  Refuge;  by 
revising  paragraph  A.  of  Lake  Ophelia 
National  Wildlife  Refuge;  and  revising 
paragraph  C.l.  of  Upper  Ouachita 
National  Wildlife  Refuge  to  read  as 
follows: 

§32.37    Louisiana. 


D'Arbonne  National  Wildlife  Refuge 

***** 

C.  Big  Game  Hunting.  *  *  * 
1.  Hunters  may  hunt  either-sex  deer 
with  firearms  during  the  second  and 
third  either-sex  firearms  seasons  for 
Union  Parish. 


L,ake  Ophelia  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunters  may  hunt  ducks  and  coots  on 
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designated  areas  of  the  refuge  subject  to 
the  following  condition: 

1.  Huntdrs  must  possess  a  refuge  daily 
permit,      j 
•        •       I*        •        • 

Upper  Ouachita  Natimal  Wildlife 
Refiige 


C.  Big  G^me  Hunting.  *  •  * 

1.  Hiuiters  may  hunt  either-sex  deer 

with  firearms  during  the  second  and 

third  either-sex  firearms  seasons  for 

Union  Parjsh. 

***** 

10.  Sectibn  32.38  Maine  is  amended 
by  revising  paragraphs  A.,  B.,  and  C,  of 
Rachel  CaiBon  National  Wildlife  Refuge 
to  read  as  loUows: 

«32.38    IMiM. 

*         *        I*         *         *  - 

Rachel  Canon  Natiimal  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunters  m«y  hunt  ducks,  geese,  coots, 
woodcock  and  snipe  on  designated 
areas  of  th#  refuge  subject  to  the 
following  Conditions: 

1.  HunteH  must  possess  a  refuge 
{>ermit.       j 

2.  Huntel^  must  remove  all  personal 
property  frpm  the  refuge  after  each  day's 
hunt.  i 

B.  Upland  Game  Hunting.  Hunters 
may  hunt  upland  game  birds,  gray 
squirrel,  cqttontail  rabbit,  snowshoe 
hare,  fox  a^d  coyote  on  designated  areas 
of  the  refuge  subject  to  the  following 
conditionsi 

1.  Hunters  must  possess  a  refuge 
permit. 

2.  Himters  may  hunt  fox  and  coyote 
only  duhnc  the  State  fireann  deer 
season.       j 

3.  Hunters  during  firearms  big  game 
season  mu$t  wear  in  a  conspicuous 
manner  on  head,  chest  and  back  a 
minimum  t>f  400  square  inches  (10.16 
square  meters)  of  solid-colored  hunter 
orange  clothing  or  material. 

4.  Hunters  will  possess  and  use,  while 
in  the  fielci  only  nontoxic  shot. 

C.  Big  Gume  Hunting.  Himters  may 
hunt  deer  i)n  designated  areas  of  the 
refuge  subject  to  the.  following 
conditions; 

1.  Huntel^  must  possess  a  refuge 
permit.      ' 

2.  Himte^  during  firearms  big  game 
season  mutt  wear  in  a  conspicuous 
manner  oUihead,  chest  and  back  a 
minimum  <»f  400  square  inches  (10.16 
square  meters)  of  solid-colored  hunter 
orange  clothing  or  material. 


11.  Sectibn  32.39  Maryland  is 
amended  b^  revising  the  refuge  heading. 


the  introductory  text  of  paragraphs  A., 
B.,  and  C;  and  revising  paragraph  O.,  of 
Patuxent  Research  Refuge,  to  read  as 
follows: 

S32.39    MarylMd 


Patuxent  Research  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunters  may  hunt  migratory  game  birds 
on  designated  areas  of  the  refuge  subject 
to  the  following  conditions: 

B.  Upland  Game  Hunting.  Hunters 
may  hunt  upland  game  on  designated 
areas  of  the  refuge  subject  to  the 
following  conditions: 

***** 

C.  Big  Game  Hunting.  Hunters  may 
hunt  deer  on  designated  areas  of  the 
refiige  subject  to  the  following 
conditions: 

*        *        •       I  j>        * 

D.  Sport  Fishing.  Fishermen  may  fish 
in  designated  waters  of  the  refuge  at 
designated  times  subject  to  the 
following  conditions: 

1 .  Fishermen  may  fish  only  in 
delineated  areas  as  shown  on  a  map 
available  at  the  refuge. 

2.  Fresh  water  fishing  and  boating 
laws  of  the  State  of  Maryland  apply  to 
include  opening/closing  of  seasons  and 
creel  limits. 

3.  Fishermen  may  use  hook  and  line  - 
tackle  and  baits  permitted  by  Maryland 
law,  with  the  exception  of  live  minnows 
or  other  fish. 

4.  Special  provisions:  Cash  Lake,  a  54 
acre  lake  located  on  the  South  Tract 
requires  a  federal  permit  to  fish,  and  a 
limit  of  25  daily  permits  will  be  issued. 
Persons  may  request  a  permit 
application  by  contacting:  National 
Wildlife  Visitor  Center,  Laurel, 
Maryland,  during  normal  working 
hours.  Each  request  must  include  the 
person's  name,  address,  and  phone 
number,  and  the  model,  year  and 
license  number  of  the  vehicle  that  will 
drive  to  the  refuge.  You  may  request  a 
fishing  date  1  week  prior  to  when  you 
plan  to  fish.  One  licensed  angler  or  up 
to  two  children  imder  the  age  of  16  may 
accompany  the  permit  holder.  Open 
season  is  Jime  15  through  October  15:  6 
a.m.  to  legal  sunset  daily.  You  may  fish 
for  the  following  species:  Bass,  pickerel, 
catfish,  and  stmfish.  Daily  creel  limits: 
bass,  catch  and  release  only;  pickerel, 
catch  and  release  only  except  you  may 
keep  one  pickerel  greater  than  15  inches 
in  length;  simfish  and  catfish,  15  per 
day  total  fish  limit.  Permittees  may  use 
boats  subject  to  the  following 
conditions:  no  gasoline  motors 
permitted;  You  may  not  trailer  boats  to 


the  water;  boats  other  than  canoes  may 
not  exceed  14  feet;  you  may  not  use 
sailboats  or  kayaks. 

12.  Section  32.40  Massachusetts  is 
amended  by  revising  paragraph  C,  of 
Parker  River  National  Wildlife  Rehige  to 
read  as  follows: 

132.40    Massacttuaatta. 


Parker  River  National  Wildlife  Refuge 


C  Big  Game  Hunting.  Himters  may 
hunt  white-tailed  deer  on  designated 
areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Hunters  must  possess  a  refuge 
permit. 
•        *        •        •        * 

13.  Section  32.42  Minnesota  is 
amended  by  revising  introductory  text 
of  paragraph  B.,  of  Rice  Lake  National 
Wildlife  Refuge;  by  adding  in 
alphabetical  order  Windom  Wetland 
Management  District  to  read  as  follows: 

S  32.42    Minnesota. 


Rice  Lake  National  Wildlife  Refuge 

***** 

B.  Upland  Gam^  Hunting.  Hunters 
may  hunt  ruffed  grouse,  spruce  grouse, 
grey  and  fox  squirrels,  cottontail  rabbit 
and  snowshoe  hare  on  designated  areas 
of  the  refuge. 

Windom  Wetland  Management  District 

A.  Hunting  of  Migratory  Game  Birds. 
Hunters  may  hunt  migratory  game  birds 
throughout  the  district  except  that 
hunters  may  not  hunt  on  the 
Worthington  Waterfowl  Production 
Area  in  Nobles  County. 

B.  Upland  Game  Hunting.  Hunters 
may  hunt  upland  game  throughout  the 
district  except  that  hunters  may  not 
hunt  on  the  Worthington  Waterfowl 
Production  Area  in  Nobles  County. 

C.  Big  Game  Hunting.  Hunters  may 
hunt  big  game  throughout  the  district 
except  that  hunters  may  not  hunt  on  the 
Worthington  Waterfowl  Production 
Area  in  Nobles  County. 

D.  Sport  Fishing.  Fishermen  may  fish 
throughout  the  district. 

14.  Section  32.43  Mississippi  is 
amended  by  revising  paragraph  D.,  of 
Dahomey  National  Wildlife  Refuge  to 
read  as  follows: 

§32.43    Mississippi. 


Dahomey  National  Wildlife  Refuge 

***** 

D.  Sport  Fishing.  Fishermen  may  fish 
on  designated  areas  of  the  refuge  subject 
to  the  following  condition: 
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1.  Fishermen  must  possess  a  refuge 
permit. 

*        *        *        •        • 

15.  Section  32.44  Missouri  is  amended 
by  revising  paragraphs  B.,  C.,  and  D.,  of 
Mingo  National  Wildlife  Refuge  to  read 
as  follows: 

§32.44    Missouri. 


Mingo  National  Wildlife  Refuge 

***** 

B.  Upland  Game  Hunting.  Hunters 
may  hunt  upland  game  on  designated 
areas  of  the  refuge  subject  to  posted 
regulations. 

C.  Big  Game  Hunting.  Hunters  may 
himt  big  game  on  designated  areas  of  the 
refuge  subject  to  posted  regulations. 

D.  Sport  Fishing.  Fishermen  may  fish 
on  designated  areas  of  the  refuge  subject 
to  posted  regulations. 
***** 

16.  Section  32.47  Nevada  is  amended 
by  revising  paragraph  B.,  of  Ash 
Meadows  National  Wildlife  Refuge;  and 
by  revising  paragraphs  D.2,  D.4.,  D.5., 
and  D.8.  of  Ruby  Lake  National  Wildlife 
Refuge  to  read  as  follows: 

§32.47    Nevada. 


Ash  Meadows  National  Wildlife  Refuge 

***** 

B.  Upland  Game  Hunting.  Himters 
may  hunt  quail,  cottontail  rabbits,  and 
jackrabbits  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions: 

1.  Himters  may  hunt  cottontail  rabbits 
and  jackrabbits  only  during  the  State 
quail  himting  season. 

2.  Himters  must  only  use  shotgims. 

*        *        *        *        • 

Ruby  Lake  National  Wildlife  Refuge 


D.  Sport  Fishing.  •  *  * 

*  •        •        •        • 

2.  Fishermen  may  only  fish  on  dike& 
in  the  areas  north  of  the  Brown  Dike  and 
east  of  the  Collection  Ditch  with  the 
exception  that  you  may  fish  by  wading 
and  from  personal  flotation  devices 
(float  tubes)  in  Unit  21. 

•  *        •        •        • 

4.  Fishermen  may  aimually,  beginning 
Jime  15  and  continuing  until  December 
31,  only  use  motorless  boats  or  boats 
with  battery  powered  electric  motors  on 
the  South  Marsh. 

5. fishermen  may  annually,  beginning 
August  1  and  continuing  until 
De^mber  31,  use  boats  propelled  with 
a  motor  or  combination  of  motors  in  the 


aggregate,  but  not  to  exceed  10  horse- 
power rating,  on  the  South  Marsh. 

***** 

8.  Fishermen  may  bank  fish  in  the 
South  Marsh  only  at  Brown  Dike,  the 
Main  Boat  Landing,  and  Narciss  Boat 
Landing. 

***** 

17.  Section  32.49  New  Jersey  is 
amended  by  revising  p>aragraph  A.  and 
adding  paragraphs  A.I.,  A.2.,  and  A.3., 
of  Cape  May  National  Wildlife  Refuge  to 
read  as  follows: 


§32.49    New  Jersey. 


Cape  May  National  Wildlife  Refuge 

A.  Hunting  pf  Migratory  Game  Birds. 
Hunting  of  waterfowl,  coots,  moorhens 
and  rails,  common  snipe,  and  woodcock 
is  permitted  in  designated  areas  of  the 
refuge  subject  to  State  of  New  Jersey 
regulations  and  the  following  special 
refuge  conditions: 

1.  All  persons  while  himting 
migratory  game  birds,  except  waterfowl, 
must  wear  in  a  conspicuous  manner  on 
head,  chest  and  back  a  minimum  of  400 
square  inches  of  solid-colored  hunter 
orange  clothing  or  material. 

2.  All  hunting  blind  materials,  boats, 
and  decoys  must  be  removed  at  the  end 
of  each  hunting  day.  Permanent  and  pit 
blinds  are  not  permitted. 

3.  The  common  snipe  season  on  the 
refuge  begins  with  the  early  woodcock 
south  zone  season.  (The  refuge  common 
snipe  season  will  continue  through  the 
end  of  the  State-set  common  snipe 
season.) 

*        *        •        *        • 

18.  Section  32.50  New  Mexico  is 
amended  by  revising  paragraphs  A.l. 
and  D.,  of  Bitter  Lake  National  Wildlife 
Refuge  to  read  as  follows: 

§32.50    New  Mexico. 


Bitter  Lake  National  Wildlifie  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 

*  *  * 

1.  Himters  may  hunt  for  migratory 
game  birds  only  on  Tuesdays, 
Thursdays,  and  Saturdays  of  each  week 
until  1  p.m. 

•  *        •        •        * 

D.  Sport  Fishing.  [Reserved] 

***** 

19.  Section  32.52  North  Carolina  is 
amended  by  revising  paragraphs  C.  and 
D.3.,  of  Mattamuskeet  National  Wildlife 
Refuge;  and  revising  introductory 
language  of  paragraphs  A.,  B.,  C.  and  D., 
and  revising  paragraphs  B.I.,  D.1-5;  and 
removing  paragraphs  B.2-4  of  Pee  Dee 


National  Wildlife  Refuge  to  read  as 
follows: 

§32.52    North  Carolina 

*        •        •        •        * 

Mattamuskeet  National  Wildlifie  Refuge 

C.  Big  Game  Hunting.  Hunters  may 
hunt  white-tailed  deer  on  designated 
areas  of  the  refuge  subject  to  the 
following  condition: 

1.  Hunters  must  possess  a  refuge 
permit. 

D.  Sport  Fishing.  *  *  * 
***** 

3.  Fishermen  may  not  dip  herring 
(alewife). 


Fee  Dee  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunters  may  hunt  mourning  doves  on 
designated  areas  of  the  refuge  subject  to 
the  following  condition: 

1.  Hunters  must  possess  a  refuge 
permit. 

B.  Upland  Game  Hunting.  Hunters 
may  hunt  quail,  squirrel,  rabbit,  raccoon 
and  opossum  on  designated  areas  of  the 
refuge  subject  to  the  following 
condition: 

1.  Hunters  must  possess  a  refuge 
permit. 

C.  Big  Game  Hunting.  Hunters  may 
hunt  white-tailed  deer  on  designated 
areas  of  the  refuge  subject  to  the 
following  condition: 

1.  Hunters  always  must  possess  a 
refuge  permit  and  a  special  quota  permit 
for  gun  deer  hunts. 

D.  Sport  Fishing.  Fishermen  may  fish 
in  designated  waters  of  the  refuge 
subject  to  the  following  conditions: 

1.  Fishermen  may  fish  with  a  pole  and 
line  or  rod  and  reel  from  March  15  to 
October  15  during  daylight  hours  only. 

2.  Fishermen  may  use  boats  in 
Andrews  Pond,  Beaver  Ponds,  and 
Arrowhead  Lake  only. 

3.  Fishermen  may  only  use  electric 
motors  in  refuge  waters. 

4.  Fishermen  may  not  possess  or  use 
of  trotlines,  set  hooks,  gigs,  yo-yo's,  jug- 
lines,  limblines,  nets,  seines,  fish  traps, 
and  other  similar  equipment  on  the 
refuge. 

5.  Fishermen  may  not  possess  or  use 
minnows  as  bait  on  the  refuge. 

6.  Fishermen  may  not  frog  or  turtle  on 
the  refuge. 

7.  The  refuge  may  close  certain 
fishing  areas  at  anytime  for  management 
purposes. 

20.  Section  32.55  Oklahoma  is 
amended  by  revising  paragraphs  B.  and 
C,  of  Deep  Fork  National  Wildlife 


I 
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Refiige;  and  by  revising  paragraphs  A., 
B.I..  B.2.,  p.  and  D.I.:  adding 
paragraphs  B.3,  B.4.,  B.5.  and  D.4.,  of 
Sequoyah  National  Wildlife  Refuge  to 
read  as  follows: 

13^55    OHlahoma. 


Deep  Fork  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved! 

B.  UplaMd  Game  Hunting.  Hunters 
may  hunt  squirrels  on  portions  of  the 
refuge  in  accordance  with  State  hunting 
regulation^  subject  to  the  following 
exceptions  and  conditions: 

1.  Hunters  may  not  hunt  squirrels  on 
the  refuge  during  the  first  half  of  the 
archery  daer  season. 

2.  Himters  may  use  only  shotguns 
with  non-tioxic  shot. 

3.  The  refuge  leaflet  designates 
parking  and  hunting  areas. 

C.  Big  G(mie  Hunting.  Hunters  may 
hunt  whit^tailed  deer  on  designated 
portions  of  Deep  Fork  NWR  subject  to 
the  following  conditions: 

1.  Hunters  must  pay  fees  and  obtain 
a  refuge  permit. 

2.  Huntdrs  must  not  drive  off 
designated  refuge  roads. 

3.  Each  (junter  entering  the  refuge 
must  possess  a  refuge  permit. 


Sequoyah  hiational  Wildlife  Refuge 

A.  Hunt  ng  of  Migratory  Game  Birds. 
Hunters  may  hunt  waterfowl,  dove, 
coots,  rail,  snipe  and  woodcock  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

1.  The  Sequoyah  National  Wildlife 
Refuge  is  dpen  during  seasons,  dates, 
and  times  as  posted  by  signs  and/or 
indicated  in  refuge  leaflets,  special 
regulations,  permits,  and  maps. 

2.  All  hunters  shall  possess  and  use, 
while  in  the  field,  only  nontoxic  shot. 

3.  Hunters  may  not  build  pits  or 
permanenll  blinds. 

4.  Neither  hunters  nor  dogs  may  enter 
closed  areas  to  retrieve  game. 

5.  Huntffl^  may  not  himt  or  shoot 
within  50  ft.  (15.24  meters)  of 
designateq  roads  or  parking  areas. 

6.  Huntdrs  may  only  himt  with 
shotgims  and  bows  with  arrows 
(excluding  broadhead  arrows). 

7.  Huntqrs  must  remove  decoys,  boats 
and  other  personal  property  from  the 
refuge  following  each  days  hunt. 

B.  Upland  Game  Hunting.   •  *  * 

1.  The  Sequoyah  National  Wildlife 
Refuge  is  qpen  during  seasons,  dates, 
and  times  ^  posted  by  signs  and/or 
indicated  on  refuge  leaflets,  special 
regulationf ,  permits,  and  maps. 

2.  AU  hunters  shall  possess  and  use, 
while  in  tl  e  field,  only  nontoxic  shot 


3.  Neither  hunters  nor  dogs  may  enter 
closed  areas  to  retrieve  game. 

4.  Hunters  may  not  shoot  or  hunt 
within  50  ft. (15. 24  meters)  of  designated 
roads  or  parking  areas. 

5.  Hunters  may  only  hunt  with 
shotguns  and  bows  with  arrows 
(excluding  broadhead  arrows). 

C.  Big  Game  Hunting.  Hunters  may 
hunt  white-tailed  deer  on  designated 
areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Hunters  must  pay  fees  and  obtain 
a  refuge  permit. 

2.  All  hunters  must  attend  a  hunter 
orientation  briefing  prior  to  each  hunt. 

D.  Sport  Fishing.  *  *  * 

1.  The  Sequoye^  National  Wildlife 
Refuge  is  open  to  fishing  as  specified  on 
refuge  leaflets,  special  regulations, 
permits,  maps,  or  as  posted  on  signs. 

•  *        *        *        • 

4.  Fishermen  may  not  take  turtles  or 
mussels. 

•  •        •        •        • 

21.  Section  32.56  Oregon  is  amended 
by  revising  paragraphs  B.3,  of  Cold 
Springs  National  Wildlife  Refuge;  by 
revising  paragraph  B.3.  of  McKay  Creek 
National  Wildlife  Refuge,  and  by 
revising  paragraph  B.3.  of  Umatilla 
National  Wildlife  Refuge  to  read  as 
follows: 

§32.56    Oregon. 

•  •        *        •        • 

Cold  Springs  National  Wildlifie  Refuge 

***** 

B.  Upland  Game  Hunting.  *  *  * 

***** 

3.  Hunters  shall  possess  and  use, 
while  in  the  field,  only  nontoxic  shot. 

•  *        *  .     *        • 

McKay  Creek  National  Wildlife  Refuge 

***** 

B.  Upland  Game  Hunting.  *  *  * 

***** 

3.  Himters  shall  possess  and  use, 
while  in  the  field,  only  nontoxic  shot. 

•  *        *        •        * 

Umatilla  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game 
Birds.  *  *  * 

•  *        •        •        •  '*    ' 

B.  Upland  Game  Hunting.  *  *  * 

***** 

3.  Hunters  shall  possess  and  use. 
while  in  the  field,  only  nontoxic  shot. 

***** 

22.  Section  32.57  Pennsylvania  is 
amended  by  revising  paragraphs  A.,  B. 
and  C  of  (Dhio  River  Islands  National 
Wildlife  Refuge  to  read  as  follows: 

§32.57    Pennsylvania. 

***** 


Ohio  River  Islands  National  Wildlife 
Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunters  may  hunt  migratory  game  birds 
on  designated  areas  of  the  refiige  subject 
to  the  following  conditions: 

1.  Each  hunter  must  have  in  his 
possession  a  current  copy  of  the  Ohio 
River  Islands  National  Wildlife  Refuge 
Hunting  Regulations  Leaflet  while 
participating  in  a  refuge  hunt. 

B.  Upland  Game  Hunting.  Hunters 
may  hunt  rabbits  and  squirrels  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

1.  Hunters  may  not  use  dogs  for 
piu^uit  while  rabbit  hunting. 

2.  Hunters  may  only  use  shotguns  for 
hunting  squirrels  and  rabbits. 

3.  Each  hunter  must  have  in  his 
possession  a  current  copy  of  the  Ohio 
River  Islands  National  Wildlife  Refuge 
Himting  Regulations  Leaflet  while 
participating  in  a  refuge  hunt. 

4.  Hunters  will  possess  and  use,  while 
in  the  field,  only  nontoxic  shot. 

C.  Big  Game  Hunting.  Hunters  may 
hunt  white-tailed  deer  on  designated 
areas  of  the  refuge  subject  to  the 
following  conditions: . 

1.  Hunters  may  only  archery  hunt. 

2.  Hunters  may  not  hunt  deer  with 
organized  deer  drives  by  two  or  more 
hunters.  A  drive  hereby  is  defined  as  the 
act  of  chasing,  pursuing,  disturbing  or 
otherwise  directing  deer  so  as  to  make 
the  animals  more  susceptible  to  harvest. 

3.  Hunters  must  not  bait  deer  on 
refuge  lands. 

4.  Each  hunter  must  have  in  his 
possession  a  current  copy  of  the  Ohio 
River  Islands  National  Wildlife  Refuge 
Regulations  Leaflet  while  participating 
in  a  refuge  hunt. 
***** 

23.  Section  32.64  Utah  is  amended  by 
revising  paragraphs  A.,  B.  and  D.  of  Bear 
River  Migratory  Bird  Refuge  to  read  as 
follows: 

§32.64    Utah. 


Bear  River  Migratory  Bird  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Himters  may  hunt  geese,  ducks,  coots, 
and  tundra  swan  on  designated  areas  of 
the  refuge  subject  to  the  following 
conditions: 

1.  Himters  may  not  shoot  or  hunt 
within  100  yards  (30.48  meters)  of 
principal  refuge  roads  (the  tour  route). 

2.  While  in  the  field,  hunters  shall 
possess  and  use  only  nontoxic  shot. 

3.  Hunters  may  not  use  pits  or 
permanent  blinds. 

4.  Aiiixtats  are  permitted  only  in  Unit 
9  and  in  Block  C  of  the  Refuge. 
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5.  Refuge  closes  two  (2)  hours  after 
sunset  (end  of  shooting  hours), 
including  parking  sites.  Decoys,  boats, 
vehicles  and  other  personal  property 
may  not  be  left  on  the  refuge  overnight. 

6.  Hunters  may  only  park  in 
designated  parking  sites. 

7.  Hunters  who  take  or  attempt  to  take 
timdra  swans  must  possess  a  Utah  State 
Swan  Permit  and  may  not  possess  or  use 
more  than  10  shells  per  day  while 
hunting  swans. 

8.  Any  person  entering,  using  or 
occupying  the  refuge  for  waterfowl 
hunting  must  abide  by  all  the  terms  and 
conditions  in  the  Refuge  Hunting 
Brochiue. 

B.  Upland  Game  Hunting.  Hunters 
may  himt  pheasants  on  designated  areas 
of  the  refuge  subject  to  the  following 
conditions: 

1.  While  in  the  field,  himters  shall 
possess  and  use  only  nontoxic  shot. 

C.  Big  Game  Huntine.  *  »  • 

D.  Sport  Fishing.  Fishermen  may  fish 
on  designated  areas  of  the  refuge  subject 
to  the  following  conditions: 

1.  Fishermen  may  fish  year-roimd  in 
designated  areas  of  the  Refuge. 

•  «        *        *        * 

24.  Section  32.65  Vermont  is 
amended  by  revising  introductory  text 
of  paragraph  B.,  and  revising  paragraph 
B.2.  of  Missisquoi  National  Wildlife 
Refuge  to  read  as  follows: 

§32.65    Vermont 

•  •         •         •         • 

Missisquoi  National  Wildlife  Refuge 

•  •        •        •        * 

B.  Upland  Game  Hunting.  Himters 
may  hunt  rabbits,  ruffed  grouse  and 
squirrels  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions: 
***** 

2.  Hunters  may  not  use  rifles  on  that 
portion  of  the  refuge  lying  east  of  the 
Missisguo/ River. 

***** 

25.  Section  32.66  Virginia  is  amended 
by  revising  paragraph  C,  of 
Qiincoteague  National  Wildlife  Refuge 
to  read  as  follows: 


§32.66    Virginia 

***** 

Chincoteague  National  Wildlife  Refuge 

***** 

C.  Big  Game  Hunting.  Hunters  may 
himt  white-tailed  deer  and  sika  in 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

1.  Hunters  must  possess  a  refuge 
permit. 


26.  Section  32.67  Washington  is 
amended  by  revising  paragraph  A.,  of 
Ridgefield  National  Wildlife  Refuge;  and 
by  revising  paragraph  B.2.,  of  Toppenish 
National  Wildlife  Refuge  to  read  as 
follows: 

§32.67    Washington. 


Ridgefield  National  WUdlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunters  may  hunt  geese,  ducks,  and 
coots  on  designated  areas  of  the  refuge 
subject  to  the  following  condition: 

1.  Hunting  is  by  permit  only. 


Toppenidi  National  Wildlife  Refuge 


B.  Upland  Game  Hunting.  *  *  * 

***** 

2.  Himters  shall  possess  and  use, 
while  in  the  field,  only  nontoxic  shot. 

•  •        •        •        * 

27.  Section  32.69  Wisconsin  is 
amended  by  revising  paragraphs  B.I.. 
B.2.,  C.4.  and  D.,  of  Necedah  National 
Wildlife  Refuge;  and  adding  Upper 
Mississippi  River  National  Wildlife  and 
Fish  Refiige  alphabetically  to  read  as 
follows: 

§32.69    Wisconsin. 

•  *         •         *         • 

Necedah  National  Wildlife  Refuge 


B.  Upland  Game  Hunting.  *  *  * 

1.  Hunters  must  unload  or  case  guns 
in  the  retrieval  zone  of  Refuge  Area  7 
during  the  State  waterfowl  hunting 
season. 

2.  During  the  spring  turkey  hunting 
season  only,  persons  with  an  unexpired 
State  spring  turkey  permit  in  possession 
may  enter  and  hunt  wild  turkeys  in  all 
open  refuge  areas. 
***** 

C.  Big  Game  Hunting.  *  *  * 

***** 

4.  Refuge  Areas  1,  2,  4,  5,  6  and  7  are 
open  to  deer  hunting. 

***** 

D.  Sport  Fishing.  Fishermen  may  fish 
in  designated  waters  of  the  refuge  at 
designated  times  subject  to  the 
following  conditions. 

1.  Fishermen  may  use  non-motorized 
boats  in  Sprague-Goose  Pools  only  when 
these  pools  are  open  to  fishing. 
Fishermen  may  use  motorized  boats  in 
Suk  Cemey  Pool. 


Upper  Mississippi  River  National 
WildlifB  and  Fish  Refuge  Refer  to  32.32 
Illinois  for  regulations. 

28.  Section  32.71  Pacific  Islands 
Territory  is  amended  by  revising 
paragraphs  D.I..  D.3.,  D.4..  removing 
paragraph  D.5.,  and  redesignating 
paragraph  D.6  as  paragraph  D.5.  of 
Johnson  Atoll  National  Wildlife  Refuge 
to  read  as  follows: 

§  32.71    f>acific  islands  Territory. 


Johnson  Atoll  National  Wildlifie  Refuge 


D.  Sport  Fishing.  *  •  • 

1.  Fishermen  may  take  lobsters  of  3V4- 
inch  carapace  length  or  more  in  the 
lagoon  area  from  September  1  through 
May  31,  but  not  by  spearing,  traps,  or 
the  use  of  pry  bars  or  related  methods 
destructive  to  coral;  fishermen  may  not 
take  female  lobsters  bearing  eggs  at  any 
time. 
***** 

3.  Fishermen  or  divers  may  not  take    ' 
fish  by  the  use  of  a  spear  "gun",  either 
above  or  below  the  water.  Hand- 
propelled  spears  or  "Hawaiian  Slings" 
consisting  of  a  single  shaft  propelled  by 
a  rubber  tube  are  permitted  for 
underwater  fishing. 

4.  The  public  may  not,  by  any  means, 
collect,  export  or  take  any  form  of  live 
or  dead  coral. 
***** 

Dated:  August  27. 1996. 
George  T.  Frampton,  Jr., 

Assistant  Secretary  for  Fish  and  Wildiife  and 

Parks. 

[FR  Doc.  96-22507  Filed  8-30-96;  8:45  am) 

BIUJNO  CODE  4310-S5-P 


DEPARTMErfT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Doclcet  No.  960502124-6190-02;  I.D. 
082796E] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Scallop  Fishery; 
Closure  in  Registration  Area  H 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closure. 

SUMMARY:  NMFS  is  closing  the  scallop 
fishery  in  the  Kamishak  Bay  District  of 
Registration  Area  H  (Cook  Inlet).  This 
action  is  necessary  to  prevent  exceeding 
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the  scallop  total  allowable  catch  (TAG) 
in  this  area. 

EFFECTIVE  pATE:  800  hrs,  Alaska  local 
time  (A.l.tJ,  August  27. 1996.  until  1159 
hrs,  A.l.t..  July  1,1997. 

FOR  FURTHER  MFORMATION  CONTACT: 
Andrew  Smoker,  907-586-7228. 

SUPPLEMEMTARY  INFORMATION:  The 
scallop  fishery  in  the  exclusive 
economic  tone  off  Alaska  is  managed  by 
NMFS  according  to  the  Fishery 
Management  Plan  for  Scallop  Fishery 
off  Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson 
Fishery  Qyiservation  and  Management 


)96 


Act.  Fishing  for  scallops  is  governed  by 
regulations  appearing  at  50  CFR  parts 
600  and  679. 

In  accordance  with  §  679.62(b)  the 
1996  scallop  TAG  for  the  Kamishak  Bay 
District  of  Registration  Area  H  was 
established  by  the  Final  1996-97 
Harvest  Specifications  of  Scallops  (61 
FR  38099,  July  23, 1996Tas  20,000  lb 
(9,074  kg]  shucked  meat. 

The  Director,  Alaska  Region,  NMFS, 
has  determined,  in  accordance  with 
§  679.62(c),  that  the  scallop  TAG  for  the 
Kamishak  Bay  District  of  Registration 
Area  H  has  been  reached.  Therefore, 
NMFS  is  prohibiting  the  taking  and 
retention  of  scallops  in  the  Kamishak 


Bay  District  of  Registration  Area  H  firom 
800  hrs,  Alaska  local  time  (A.l.t.), 
August  27, 1996  through  1159  hrs,  A.Lt., 
July  1, 1997. 

Classification 

This  action  is  taken  under  §  679.62     • 
and  is  exempt  from  review  under  E.O. 
12866. 

Authority:  16  U.S.C  1801  et  seq. 
Dated:  August  27, 1996. 
Gary  C.  Matlock, 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 
[FR  Doc.  96-22369  Filed  8-28-96;  12:07  pmj 
BIUJNQCOOC  3S10-2a-F 
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Proposed  Rules 


Ffldaral  Regixtar 

VoL  61.  No.  171 

Tuesday,  September  3.  1996 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  ttiese  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  o(  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Federal  Crop  Insurance  Corporation 
7  CFR  Part  457 

RIN06e»-AB53 

Common  Crop  Insurance  Regulations; 
Cotton  Crop  Insurance  Provisions 

AQBICY:  Federal  Crop  Insurance 
Corporation. 


ACTION:  Proposed  rule. 


summary:  The  Federal  Crop  Insurance 
Corporation  (FQC)  proposes  to  amend 
the  Cotton  Crop  Insurance  Provisions. 
The  intended  effect  of  this  action  is  to 
provide  policy  changes  to  better  meet 
the  needs  of  the  insured  and  implement 
changes  made  to  the  Federal  Crop 
Insurance  Act  by  the  Federal  Crop 
Insurance  Reform  Act  of  1994. 

DATES:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  will  be 
accepted  until  close  of  business  October 
3, 1996  and  will  be  considered  when  the 
rule  is  to  be  made  final.  The  comment 
period  for  information  collection  under 
the  Paperwork  Reduction  Act  of  1995 
continues  through  October  29. 1996. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments  to 
the  Chief,  Product  Development  Branch, 
Federal  Crop  Insurance  Corporation, 
U.S.  E)epartment  of  Agriculture,  9435 
Holmes  Road.  Kansas  City,  MO  64131. 
Written  comments  will  be  available  for 
public  inspection  and  copying  in  room 
0324,  South  Building,  14th  and 
Independence  Avenue,  S.W., 
Washington,  D.C.,  8:15  a.m.-5:45  p.m., 
Monday  through  Friday. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Stephen  Hoy,  Program  Analyst, 
Research  and  Development  Division, 
Product  Development  Branch,  FQC,  at 
9435  Hohnes  Road,  Kansas  City,  MO 
64131,  telephone  (816)  926-7730. 


SUPPI.EMENTARY  iNFORMATHM: 

Executive  Order  No.  12866  and 
Departmental  Regulation  1512-1 

This  action  has  been  reviewed  under 
United  States  Department  of  Agriculture 
(USDA)  procedures  established  by 
Executive  Order  No.  12866  and 
Departmental  Regulation  1512-1.  This 
action  constitutes  a  review  as  to  the 
need,  currency,  clarity,  and 
effectiveness  of  these  regulations  under 
those  procedures.  The  sunset  review 
date  established  for  these  regulations  is 
March  1,1999. 

This  rule  has  been  determined  to  be 
not  significant  for  the  purposes  of 
Executive  Order  No.  12866  and, 
therefore,  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget 
(OMB). 

PaperwcH-k  Reduction  Act  of  1995 

The  information  collection 
requirements  contained  in  the 
regulations  were  previously  approved 
by  OMB  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
chapter  35)  under  OMB  control  niunber 
0563-0003  through  September  30, 1998. 

The  amendments  set  forth  in  this 
proposed  rule  do  not  contain  additional 
information  collections  that  require 
clearance  by  the  OMB  under  the 
provisions  of  44  U.S.C.  chapter  35. 

The  title  of  this  information  collection 
is  "Catastrophic  Risk  Protection  Plan 
and  Related  Requirements  including. 
Common  Crop  hisurance  Regulations; 
Cotton  Crop  Provisions."  The 
information  to  be  collected  includes:  a 
crop  insurance  acreage  report,  an 
insurance  application,  and  continuous 
contract.  Information  collected  from  the 
acreage  report  and  application  is 
electronically  submitted  to  FCIC  by  the 
reinsured  companies.  Potential 
respondents  to  this  information 
collection  are  producers  of  cotton  that 
are  eligible  for  Federal  crop  insurance. 

The  information  requested  is 
necessary  for  the  insimmce  company 
and  FCIC  to  provide  insurance,  provide 
reinsurance,  determine  eligibility, 
determine  the  correct  parties  to  the 
agreement  or  contract,  determine  and 
collect  premiums  or  other  monetary 
amounts,  and  pay  benefits. 

All  information  is  reported  annually. 
The  reporting  burden  for  this  collection 
of  information  is  estimated  to  average 
16.9  minutes  per  response  for  each  of 
the  3.6  responses  from  approximately 


1,755.015  respondents.  The  total  annual 
burden  on  the  public  for  this 
information  collection  is  2,676.932 
hours. 

The  conunent  period  for  information 
collections  under  the  Paperwork 
Reduction  Act  of  1995  continues  for  the 
following:  (a)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information:  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  gathering 
technology. 

Comments  regarding  paperwork 
reduction  should  be  submitted  to  the 
Desk  Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  D.C.  20503  and  to  Bonnie 
Hart,  Advisory  and  Corporate 
Operations  Staff,  Regulatory  Review 
Group,  Farm  Service  Agency,  P.O.  Box 
2415,  Ag  Box  0570.  U.S.  Department  of 
Agriculture,  Washington.  D.C.  20013- 
2415.  Telephone  (202)690-2857.  Copies 
of  the  information  collection  may  be 
obtained  from  Bonnie  Hart  at  the  above- 
stated  address. 

Unfunded  Mandate  Reform  Act  of  1995 

Title  n  of  the  Unfunded  Mandate 
Reform  of  1995  (UMRA),  Pub.  L  104- 
4,  establishes  requirements  for  Federal 
agencies  to  assess  the  effects  of  their 
regulatory  actions  on  State,  local,  and 
tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
FCIC  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  of  State,  local,  or 
tribal  governments,  in  the  aggregate,  or 
to  the  private  sector,  of  $100  million  or 
more  in  any  1  year.  When  such  a 
statement  is  needed  for  a  rule,  section 
205  of  the  UMRA  generally  requires 
FCIC  to  identify  and  consider  a 
reasonable  number  of  i«gulatory 
alternatives  and  adopt  the  least  costly, 
more  cost-effective  or  least  burdensome 
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alternative  that  achieves  the  objectives 
of  the  rule. 

This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  D  of  the  UMRA)  for 
State,  local,  and  tribal  governments  or 
the  private  fector.  Thus,  this  rule  is  not 
subject  to  the  requirements  of  section 
202  and  209  of  the  UMRA. 

ExecutiTe  Order  No.  12612 

It  has  been  determined  under  section 
6(a)  of  Executive  Order  No.  12612, 
Federalism,  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  The  provisions  contained 
in  this  rule  will  not  have  a  substantial 
direct  effect  on  States  or  their  political  , 
sutxlivisions  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 

Regulatory  Flexibility  Act 

This  regulation  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Under  the 
current  regulations,  a  producer  is 
required  to  complete  an  application  and 
acreage  report.  If  the  crop  is  damaged  or 
destroyed,  the  insured  is  required  to 
give  notice  of  loss  and  provide  the 
necessary  information  to  complete  a 
claim  for  inflemnity.  If  the  insured 
elects  to  use  actual  records  of  acreage 
and  production  as  the  basis  for  the 
production  guarantee,  the  insured  may 
elect  to  report  this  information  on  a 
yearly  basisi  This  regulation  does  not 
alter  those  requirements.  Therefore,  the 
amount  of  work  required  of  the 
insurance  companies  deUvering  and 
servicing  these  policies  will  not  increase 
significantly  from  the  amount  of  work 
currently  required.  This  rule  does  not 
have  any  greater  or  lesser  impact  on  the 
producer.  Therefore,  this  action  is 
determined  to  be  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.Q.  605).  and  no  Regulatory 
Flexibility  Analysis  was  prepared. 

Federal  Aaaiatance  Program 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  imder 
No.  10.450. 

Executive  Oder  No.l2372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Older  No. 
12372,  which  require  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115,  Junel 24, 1983. 

Executive  Order  No.  12778 

The  Office  of  the  General  Counsel  has 
determined  ^at  these  regulations  meet 


the  applicable  standards  provided  in 
sections  2(a)  and  2(b)(2)  of  Executive 
Order  No.  12778.  The  provisions  of  this 
rule  will  not  have  a  retroactive  effect 
prior  to  the  effective  date.  The 
provisions  of  this  rule  will  preempt 
State  and  local  laws  to  the  extent  such 
State  and  local  laws  are  inconsistent 
herewith.  The  administrative  appeal 
provisions  in  7  CFR  parts  11  and  780 
must  be  exhausted  before  action  fat 
judicial  review  may  be  brought. 

Environmental  Evaluation 

This  action  is  not  expected  to  have  a 
significant  impact  on  the  quality  of  the 
human  environment,  health,  and  safety. 
Therefore,  neither  an  Environmental 
Assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

National  Performance  Review 

This  regulatory  action  is  being  taken 
as  part  of  the  National  Performance 
Review  Initiative  to  eliminate 
unnecessary  or  duplicative  regulations 
and  improve  those  that  remain  in  force. 

Background 

FQC  proposes  to  amend  the  Common 
Crop  Insurance  Regulations  (7  CFR  part 
457)  by  revising  7  CFR  Section  457.104 
effective  for  the  1997  and  succeeding 
crop  years.  The  principal  changes  to  the 
provisions  for  insiuing  cotton  are  as 
follows: 

1.  Section  1 — Specify  that  the  yield 
conversion  factor  normally  applied  to 
non-iirigated  skip-row  cotton  acreage 
will  not  be  used  if  the  land  between  the 
rows  of  cotton  is  planted  to  any  other 
spring-planted  crop.  Current  regulations 
specify  that  the  yield  conversion  factor 
cannot  be  applied  if  the  land  between 
the  rows  of  cotton  is  planted  to  any 
crop.  This  conflicts  with  the  definition 
of  "skip-row"  in  section  l(q)(l),  which 
allows  a  planting  pattern  of  altemating 
rows  of  cotton  and  land  planted  to 
another  crop  the  previous  fall.  Change 
"ASCS"  to  "Farm  Service  Agency 
(FSA)"  to  conform  with  the  United 
States  Department  of  Agriculture 
Reorganization  Act  of  1994.  Amend  the 
definition  of  "written  agreement"  to 
move  the  substantive  provision  to 
section  13. 

2.  Sections  2(d)  (1)  and  T^j— Change 
"ASCS"  to  "FSA." 

3.  Section  2(d)(2)— Clarify  unit 
division  for  non-irrigated  comers  of 
center-pivot  irrigation  systems. 

4.  Section  5 — Change  the  cancellation 
and  termination  dates  of  February  15  to 
January  15.  This  change  is  necessary  to 
correspond  with  the  requirement  of  the 
Federal  Crop  Insurance  Reform  Act  of 
1994  that  moved  the  sales  closing  dates 
for  spring-planted  crops  to  30  days 


earlier.  Those  areas  with  the  present 
cancellation  and  termination  dates  of 
February  28  and  March  15  will  remain 
the  same  because  these  dates  have 
already  been  moved  30  days  earlier  in 
the  1995  crop  year. 

List  of  Subjects  in  7  CFR  Part  457 

Cotton,  Crop  insurance. 

Pursuant  to  the  authority  contained  in 
the  Federal  Crop  Insurance  Act,  as 
amended  (7  U.S.C.  1501  et  seq.],  the 
Federal  Crop  Insurance  Corporation 
hereby  proposes  to  amend  the  Common 
Crop  Instuance  Regulations  (7  CFR  part 
457),  effective  for  tiie  1997  and 
succeeding  crop  years,  to  read  as 
follows: 

PART  457— [AMENDED] 

1.  The  authority  citation  for  7  CFR 
part  457  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1506(1)  and  1506(p) 

2.  Section  457.104  is  amended  by 
revising  1(1)  as  follows: 

$4&7.104    Cotton  crop  Insurance 
provisions. 

•        •        *        •        • 

1.  Definitions 


(1)  Planted  acreage — ^Land  in  which 
seed  has  been  placed  by  a  machine 
appropriate  for  the  insured  crop  and 
planting  method,  at  the  correct  depth, 
into  a  seedbed  which  has  been  properly 
prepared  for  the  planting  method  and 
production  practice.  Cotton  must  be 
planted  in  rows  to  be  considered 
planted.  Planting  in  any  other  manner 
will  be  considered  as  a  failure  to  follow 
recognized  good  farming  practices  and 
any  loss  of  production  will  not  be 
insuired  imless  otherwise  provided  by 
the  Special  Provisions  or  by  written 
agreement  to  insure  such  crop.  The 
jdeld  conversion  factor  normally 
applied  to  non-irrigated  skip-row  cotton 
acreage  will  not  be  used  if  the  land 
between  the  rows  of  cotton  is  planted  to 
any  other  spring-planted  crop. 

•        •        •        •        • 

3.  Subsection  l(q)(2)  is  revised  to  read 
as  follows: 

(q)*  *  • 
(D*  *  * 

(2)  Qualifies  as  a  skip-row  planting 
pattern  as  defined  by  the  Farm  Service 
Agency  (FSA). 
***** 

4.  Subsection  l(s)  is  revised  to  read  as 
follows: 

(s)  Written  agreement — A  written 
dociunent  that  alters  designated  terms  of 
a  policy  in  accordance  with  section  13. 
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5.  Subsection  2(d)(1)  is  amended  by 
removing  "ASCS"  and  inserting  in  its 
place  "FSA." 

*        •        •        •        • 

6.  Subsection  2(d)2  is  revised  to  read 
as  follows: 

2.  Unit  Division 


(d)*  •  • 

(1) '  '  • 

(2)  Optional  Units  on  Acreage 
Including  Both  Irrigated  and  Non- 
Irrigated  Practices:  In  addition  to,  or 
instead  of,  establishing  optional  units  by 
Section,  section  equivalent,  or  FSA 
Farm  Serial  Number,  optional  imits  may 
be  based  on  irrigated  acreage  or  non- 
irrigated  acreage  if  both  are  located  in 
the  same  section,  section  equivalent,  or 


FSA  Farm  Serial  Number.  To  qualify  as 
separate  irrigated  and  non-irrigated 
optional  units,  the  non-irrigated  acreage 
may  not  continue  into  the  irrigated 
acreage  in  the  same  rows  or  planting 
pattern.  The  irrigated  acreage  may  not 
extend  beyond  the  point  at  which  the 
irrigation  system  can  deliver  the. 
quantity  of  water  needed  to  produce  the 
yield  on  which  the  guarantee  is  based, 
except  that  the  comers  of  a  field  in 
which  a  center-pivot  irrigation  system  is 
used  will  be  considered  as  irrigated 
acreage  unless  separate  acceptable 
records  of  production  from  the  comers 
are  provided  indicating  otherwise.  If  the 
comers  of  a  field  in  which  a  center- 
pivot  irrigation  system  is  used  do  not 
qualify  as  a  separate  non-irrigated 


optional  imit,  they  will  be  considered 
part  of  the  unit  containing  the  irrigated 
acreage.  Non-irrigated  acreage  that  is  not 
a  part  of  a  field  in  which  a  center-pivot 
irrigation  system  is  used  may  qualify  as 
a  separate  optional  unit  provided  that 
all  other  requirements  of  this  section  are 
met. 


7.  Section  5  is  revised  to  read  as 
follows: 

5.  Cancellation  and  Termination  Etetes 

In  accordance  with  section  2  (Life  of 
Policy,  Cancellation,  and  Termination) 
of  the  Common  Crop  Insurance  Policy 
(§  457.8),  the  cancellation  and 
termination  dates  are: 


Slate  and  county 


Cancellation  and 
termination  dates 


VaJ  Verde,  Edwards,  Kerr,  Kendall,  Bexar,  Wilson,  Karnes,  Goliad,  Victoria,  and  Jackson  Counties,  Texas,  and  all  Texas 
counties  lying  south  ttiereof. 

Alabama;  Arizona;  Arkansas;  California;  Ftorida;  Georgia;  Louisiana;  Mississippi;  Nevada:  UotVn  Carolina;  South  Carolina;  El 
Paso,  Hudspetti,  Cult>erson,  Reeves,  Loving,  Winkler,  Ector,  Upton,  Reagon,  Sterling,  Coke,  Tom  Green,  Concho, 
McCulkx^h,  San  Saba,  Mills,  Hamilton,  Bosque,  Johnson.  Tarrant,  Wise,  and  Cooke  Counties,  Texas,  arxl  all  Texas  courv 
ties  lying  south  and  east  ttwreof  to  and  irx^luding  Terrell,  Crocket,  Sutton,  Kimble,  Gillespie,  Blanco,  Comal,  Guadalupe, 
Gonzales,  De  Witt.  Lavaca.  Cok>rado.  Wharton.  Matagorda  Counties,  Texas. 

AM  otfier  Texas  counties  and  all  other  ^tes _ „ 


January  15. 
February  28. 

March  15. 


8.  Section  13  is  added  to  read  as 
follows: 

13.  Written  Agreements 

Designated  terms  of  this  policy  may 
be  altered  by  written  agreement.  The 
following  conditions  will  apply: 

(a)  You  must  apply  in  writing  for  each 
written  agreement  no  later  than  the  sales 
closing  date,  except  as  provided  in 
section  13(e). 

(b)  The  application  for  written 
agreement  must  contain  all  terms  of  the 
contract  between  the  insurance  provider 
and  the  insiu^d  that  will  be  in  effect  if 
the  written  agreement  is  not  approved. 

(c)  If  approved,  the  written  agreement 
will  include  all  variable  terms  of  the 
contract,  including,  but  not  limited  to, 
crop  type  or  variety,  the  guarantee, 
premium  rate,  and  price  election. 

(d)  Each  written  agreement  will  only 
be  valid  for  1  year.  If  the  written 
agreement  is  not  specifically  renewed 
the  following  year,  insurance  coverage 
for  subsequent  crop  years  will  be  in 
accordance  with  the  printed  policy. 

(e)  An  application  for  written 
agreement  submitted  after  the  sales 
closing  date  may  be  approved  if,  after 
physical  inspection  of  the  acreage,  it  is 
determined  that  no  loss  has  occurred 
and  the  crop  is  insurable  in  accordance 
with  the  policy  and  written  agreement 
provisions. 


Signed  in  Washington,  D.C,  on  August  23, 
1996. 
Kenneth  D.  Ackennan, 

Manager,  Federal  Crop  Insurance 
Corporation. 

(FR  Doc  96-22320  Filed  8-30-96;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

Z7CFRPart9 
[Notice  No.  838] 
RIN  1512-AA07 

Redwood  Valley  Vlticuttural  Area  (95R- 
053P) 

AGENCY:  Bureau  of  Alcohol,  Tobacco 

and  Firearms  (ATF),  Treasury. 

ACTION:  Notice  of  Proposed  Rulemaking. 

SUMMARY:  The  Bureau  of  Alcohol, 
Tobacco  and  Firearms  (ATF),  has 
received  a  petition  for  the  establishment 
of  a  viticultural  area  located  within  the 
east  central  interior  portion  of 
Mendocino  County,  Califomia  to  be 
known  as  "Redwood  Valley,"  under  27 
CFR  part  9.  This  proposal  is  the  result 
of  a  petition  submitted  by  Mr.  Timothy 
R.  Buckner  and  prepared  by  Mr. 
Buckner,  Mr.  Jefferson  Hinchliffe,  Mr. 


Ulysses  Lolonis,  and  Rudolph  H.  Light. 
The  petition  was  signed  by  20  growers 
and  winemakers  in  "Redwood  Valley." 
In  addition,  4  letters  of  support  for  the 
proposed  area  have  been  received  &om 
growers  and  winemakers  in  the 
proposed  area.  "Redwood  Valley"  is  an 
unincorporated  rural  community  in 
Mendocino  County  of  northwestern 
Califomia  with  approximately  6,000 
people  spread  out  over  about  35  square 
miles.  It  is  currently  the  home  of  seven 
wineries  that  produce  varietal  wines 
distributed  around  the  world.  There  are 
66  vineyard  owners  farming  2,371  acres 
of  wine  grapes. 

DATES:  Written  comments  must  be 
received  by  October  18, 1996. 
ADDRESS:  Send  written  comments  to: 
Chief,  Wine,  Beer,  and  Spirits 
Regulations  Branch,  Bureau  of  Alcohol. 
Tobacco  and  Firearms,  PO  Box  50221, 
Washington,  DC  20091-0221  (Attn:  . 
Notice  No.  838).  Copies  of  the  petition, 
the  proposed  regulations,  the 
appropriate  maps,  and  written 
comments  will  be  available  for  public 
inspection  during  normal  business 
hours  at:  ATF  Public  Reading  Room, 
Office  of  Public  Affairs  and  Disclosure. 
Room  6480,  650  Massachusetts  Avenue, 
NW,  Washington,  DC. 
FOR  FURTHER  INF0RMATK3N  CONTACT: 
David  W.  Brokaw.  Wine.  Beer,  and 
Spirits  Regulations  Branch.  Bureau  of 
AJcohol.  Tobacco  and  Firearms,  650 
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Massachusttts  Avenue,  NW, 
Washingtoa,  DC  20226,  (202)  927-6230. 

SUPPLEMENTARY  WPOnMATION: 

Background 

On  August  23, 1978,  ATF  published 
Treasiiry  Decision  ATF-53  (43  FR 
37672,  546^4)  revising  regulations  in  27 
CFR  part  4.  These  regulations  allow  the 
establishment  of  definitive  viticultural 
areas.  The  regulations  allow  the  name  of 
an  approved  viticultural  area  to  be  used 
as  an  appellation  of  origin  on  wine 
labels  and  in  wine  advertisements.  On 
October  2.  1979,  ATF  published 
Treasury  Decision  ATF-60  (44  FR 
56692)  which  added  a  new  part  9  to  27 
CFR,  providing  for  the  listing  of 
approved  American  viticultural  areas, 
the  names  of  which  may  be  used  as 
appellations  of  origin. 

Section  4.25a(e)(l),  title  27.  CFR, 
defines  an  American  viticultural  area  as 
a  delimited  grape-growing  region 
distinguishable  by  geographic  features, 
the  boundaries  of  which  have  been 
delineated  in  subpart  C  of  part  9. 

Section  4i.25a(e)(2),  title  27,  CFR, 
outlines  th0  procedure  for  proposing  an 
American  ^ticultiiral  area.  Any 
interested  person  may  petition  ATF  to 
establish  a  grape-growing  region  as  a 
viticultiiraliarea.  The  petition  should 
include: 

(a)  Evidence  that  the  name  of  the 
proposed  viticultural  area  is  locally 
andyor  nationally  known  as  referring  to 
the  area  specified  in  the  petition: 

(b)  Historical  or  current  evidence  that 
the  boundaries  of  the  viticultural  area 
are  as  specified  in  the  petition; 

(c)  Evidence  relating  to  the 
geographical  characteristics  (climate, 
soil,  elevation,  physical  features,  etc.) 
which  distinguish  the  viticultural 
features  of  the  proposed  area  from 
surrounding  areas; 

(d)  A  description  of  the  specific 
boundaries  of  the  viticultural  area, 
based  on  features  which  can  be  found 
on  United  States  Geological  Survey 
(U.S.G.S.)  inaps  of  the  largest  applicable 
scale,  and; 

(e)  A  cop)r  (or  copies)  of  the 
appropriate  U.S.G.S.  map(s)  with  the 
proposed  boundaries  prominently 
marieed. 

Petition 

ATF  has  teceived  a  petition  from  Mr. 
Timothy  Bilckner  proposing  to  estabUsh 
a  new  viticultural  area  located  within 
the  east  central  interior  portion  of 
MendocinojCounty,  California  to  be 
known  as  "Redwood  Valley,"  imder  27 
CFR  part  9. 

There  are  currently  seven  wineries  in 
"Redwood  Valley."  The  dates  they  were 


bonded  are  as  follows:  Fetier  (1968), 
Weibel  (1972),  Frey  (1980),-Lolonis 
(1983),  EUzabeth  (1987),  Konrad  (1989), 
and  Gabrielli  (1991). 

Evidence  That  the  Name  of  the 
Proposed  Area  Is  Locally  or  Nationally 
Known 

The  petitioner  states  that,  "Redwood 
Valley"  is  an  imincorporated  rural 
community  in  Mendocino  County  of 
northwestern  California  with 
approximately  6,000  people  spread  out 
over  about  35  square  miles.  According 
to  the  petitioner,  it  is  currently  the 
home  of  seven  wineries  that  produce 
premium  to  ultra  premium  varietal 
wines  distributed  around  the  world. 
According  to  the  petitioner,  "Redwood 
Valley"  grapes  are  used  in  vineyard 
designated  wines  made  by  wineries 
throughout  the  region.  The  petitioner 
further  states  that,  there  are  66  vineyard 
owners  farming  2,371  acres  of  wine 
grapes  in  Redwood  Valley.  There  are 
855  acres  of  white  winegrapes  (36%) 
and  1,516  (64%)  planted. in  red  varieties 
in  Redwood  Valley  according  to  the 
petitioner. 

History  and  Tradition 

According  to  the  petitioner,  the  area 
has  been  known  by  the  proposed 
viticultural  area  name  for  over  a 
century.  The  petitioner  states  that  some 
early  settlers  arrived  in  "Redwood 
Valley"  in  the  mid  1850s,  and  that  there 
was  a  thriving  community  by  1900.  The 
petitioner  states  that  from  as  early  as  the 
1870s,  grape  growing  and  wine  making 
were  an  important  part  of  the  economy 
and  culture  of  "Redwood  Valley." 
According  to  the  petitioner,  one  of  the 
earliest  pubUshed  mentions  of 
"Redwood  Valley"  as  a  grape  groAving 
region  was  in  a  March  7, 1913,  article 
in  the  Ukiah  Republican  Press  (1885- 
1954),  which  described  "Redwood 
Valley"  as  "*  *  *  admirably  adapted 
for  the  grape  and  fruit  land  in  Northern 
California." 

hi  the  March  17, 1913  issue  of  the 
Ukiah  Dispatch  Democrat,  the  petitioner 
found  the  following  article:  The 
Redwood  Valley  Improvement  Club 
Accomplishing  Splendid  Results  By 
Concentrated  Action  and 
Progressiveness,  which  stated  as 
follows:  'This  is  perhaps  at  the  present 
time  one  of  the  most  important 
industries  of  the  valley,  with  himdreds 
of  acres  in  vineyards  and  several 
important  wineries  in  active  operation, 
and  because  of  the  statements 
made  *  •  •  by  Professor  Bioletti,  the 
grape  question  has  taken  on  a  renewed 
activity.  Redwood  Valley  grapes  are 
exceptionally  rich  in  sugar  and  are  in 
demand  because  they  raise  the  quality 


of  wine.  Much  of  the  valley's  product  is 
contracted  for  over  a  term  of 
years  *  *  •  (g)rapes  produce 
splendidly  on  the  bench  lands  of  the 
valley,  and  because  of  the  sunshine  and 
climatic  conditions  mature  and  produce 
the  ideal  wine  grapes." 

In  the  Santa  Rosa  Press  Democrat,  the 
petitioner  found  an  article  printed  on 
July  31, 1949,  and  titled,  "It's  Howdy 
Neighbor  To  Calpella,  Redwood 
Valley,"  by  Mike  Pardee.  According  to 
the  petitioner,  this  article  states  that, 
"(alpproximately  half  of  Mendocino 
Coimty's  present  grape  acreage  of  7,700 
acres  is  in  Redwood  Valley.  Farm 
Advisor  RD.  Foote  of  Mendocino 
County  said.  "The  Valley  thus  raised 
about  half  of  the  county's  17,000  tons 
produced  last  year  (1948)  *  *  * 
Redwood  Valley  for  years  has  been  one 
of  Mendocino  Coimty's  most  important 
farming  sections.  Its  314  families  for  the 
most  part  farmers  *  *  *.  They'll  tell 
you  that  those  grapes  make  the  finest 
wines  in  the  region'." 

Name  Evidence 

"Redwood  Valley"  is  recognized  by 
the  United  States  Postal  Service  as  a 
distinct  community  with  the  Zip  Code 
95470.  The  U.S.G.S.  uses  the  name 
"Redwood  Valley"  Quadrangle  on  its 
1:24,000  topographic  map.  "The 
petitioner  states  that  the  valley  has  a 
domestic  and  irrigation  water  supplier 
known  as  "Redwood  Valley  County 
Water  District."  The  petitioner  points 
out  that  a  number  of  entities  give  the 
area  its  sense  of  identity,  including  the 
"Redwood  Valley  Grange,''  "Redwood 
Valley  School,"  "Redwood  Valley 
Shopping  Center,"  "Redwood  Valley 
Industrial  Park."  According  to  the 
petitioner,  businesses  and  organizations 
using  the  "Redwood  Valley"  name 
include  a  large  vineyard,  a  gravel  plant, 
2  churches,  a  Pomo  Indian  Rancheria, 
and  so  on.  The  petitioner  provided 
photocopies  of  stationery  and  business 
cards  from  six  private  and  three  public 
entities  that  use  the  name  "Redwood 
Valley"  in  their  title.  According  to  the 
petitioner,  each  of  the  entities  are 
currently  in  business  and  located  in 
"Redwood  Valley." 

Historical  or  Current  Evidence  That  the 
Boundaries  of  the  Proposed  Viticultural 
Area  Are  as  Specified  in  the  Petition 

According  to  the  petitioner,  the 
proposed  "Redwood  Valley"  viticultural 
area  boundaries  are  roughly  the 
watershed  that  forms  the  headwaters  of 
the  west  fork  of  the  Russian  River, 
including  Forsythe  Creek.  Starting  at  the 
northern  tip  of  the  valley  and  following 
the  ridge  tops,  the  area  widens  out  to 
the  south  as  far  as  State  Highway  20. 
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Across  Highway  20  to  the  south  is  the 
community  of  Calpella.  Highway  20 

Sirovides  a  distinct  southern  boundary 
or  the  proposed  viticultural  area.  The 
petitioner  states  that  Calpella  has  a 
different  zip  code,  water  district,  school, 
etc.  than  Redwood  Valley.  Furthermore, 
according  to  the  petitioner,  the  soils  and 
climate  of  Calpella  occupy  a  transition 
zone  between  Ukiah  and  "Redwood 
Valley." 

Evidence  Relating  to  the  Geographical 
Features  (Climate,  Soil,  Elevation, 
Physical  Features,  Etc.)  Which 
Distinguish  the  Viticultural  Features  of 
the  Proposed  Area  From  Surrounding 
Areas 

Topography 

According  to  the  petitioner,  the 
geography  of  the  area  sets  it  apart  from 
surrounding  areas  in  several  respects. 
The  petitioner  states  that,  "Redwood 
Valley"  is  clearly  defined  by  the  ridges 
of  the  coastal  mountain  range  that 
surrounds  it  and  that  the  Valley  floor 
sloftes  gently  up  in  elevation  from 
aroimd  TSC  to  900'  above  sea  level.  The 
petitioner  states  that  the  moimtain 
ridges  rise  steeply  from  the  valley  floor 
to  over  3,350'  elevation.  The  petitioner 
states  that  most  of  the  grapes  are  grown 
at  an  elevation  between  750'  and  1,500' 
above  sea  level.  At  the  south  end  of  the 
valley  the  foothills  close  in  from  the  east 
and  west  to  form  a  narrowed  throat 
through  which  the  Russian  River  flows 
south.  This  narrowing  is  also  where 
Highway  20  crosses  the  valley  and  the 
river  to  intersect  with  Highway  101.  The 
petitioner  states  that  this  combination  of 
landforms  provides  a  natural  set  of 
boundaries  for  the  proposed  viticiiltural 
area.  These  featiues  combine  in  several 
ways  to  produce  growing  conditions 
which  distinguish  the  proposed  area 
from  surroimding  areas,  according  to  the 
petitioner.  The  petition  contends  that 
the  soils,  as  well  as  the  micro,  meso, 
and  macro  climates  are  all  factors  that 
distinguish  the  proposed  viticultiiral 
area  from  surrounding  areas.- 

Soils 

According  to  the  petitioner,  while  all 
of  the  specific  soil  series  that  are  foimd 
in  "Redwood  Valley"  also  exist  in  the 
siUTOimding  areas,  the  proportions  of 
the  soils  in  "Redwood  Valley" 
distinguish  it  from  the  surroimding 
areas.  The  petitioner  states  that.  The 
Wine  Regions  of  America,  a  book 
written  by  John  J.  Baxevanis  in  1992, 
gives  the  following  description  of  the 
Redwood  Valley  area.  "Redwood  Valley, 
the  northernmost  of  the  string  of 
Russian  River  Valleys,  Ues  (eight)  miles 
north  of  Ukiah  and  Lake  Mendocino  on 


a  series  of  higher  terraces.  R<)presenting 
the  birthplace  of  Mendocino 
winemaking,  it  is  the  home  of  some  of 
the  county's  largest  wineries.  With  more 
than  40  percent  of  the  county's  acreage, 
it  is  the  most  important  of  all  the 
producing  regions  in  the  two  county 
region  (Lake  and  Mendocino].  A  region 
n  area,  it  produces  above-average 
quaUty  Zinfandel,  Cabernet  Sauvignon, 
Chardonnay,  Petite  Sirah,  and 
Sauvignon  Blanc.  One  of  its  elements  of 
celebrity  is  the  considerable  quantity  of 
Manzanita  soil."  (pg.  295).  The 
petitioner  was  uqable  to  ascertain  the 
origin  of  the  term  "Manzanita  soil." 
However,  he  states  that,  "Redwood 
Valley  does  contain  the  largest  deposit 
of  the  famous  Redvine  soil  in  the  region 
and  perhaps  it  is  this  to  which 
Baxevanis  refers." 

According  to  the  petitioner,  the  soils 
in  the  proposed  area  have  several 
unique  features  as  determined  by  the 
U.S.D.A.  Soil  Conservation  Service 
(SCS). 

The  1991  Soil  Survey  of  Mendocino 
County,  Eastern  Part,  and  Trinity 
County.  Southwestern  Part,  California, 
was  used  extensively  by  the  petitioner 
to  determine  the  identity  and  areas  of 
soils  for  comparison.  Whereas  all  of  the 
specific  soil  series  that  are  found  in 
"Redwood  Valley"  occur  in  the 
surroimding  area,  it  is  the  proportions 
in  which  they  appear  in  "Redwood 
Valley"  that  are  unique. 

The  petitioner  states  that  "Redwood 
Valley"  has  by  far  the  largest  deposit  of 
Redvine  Series  soil  (#184-186  SCS 
Survey)  in  the  area.  According  to  the 
petitioner,  nearly  one  quarter  of  the 
proposed  viticultural  area's  plantable 
acreage  is  composed  of  soils  of  the 
Redvine  Series.  Potter  Valley 
Viticultural  Area  to  the  east  has  no 
Redvine  Series  soib.  The  petitioner 
contends  that  the  Calpella/Ukiah  area  to 
the  south  of  "Redwood  Valley"  ha*s  a 
few  small  and  isolated  pockets  of 
Redvine  soils  but  their  combined  area 
amounts  to  less  than  10%  of  the  area 
covered  by  Redvine  Series  soils  in 
"Redwood  Valley." 

Another  soil  series  that  stands  out, 
according  to  the  petitioner,  is  the  Pinole 
Gravelly  Loam  (#178-180  SCS  Survey), 
which  also  occurs  in  the  Potter  Valley 
and  Ukiah  areas,  but  is  a  much  smaller 
component  of  the  areas'  overall 
composition.  According  to  the 
petitioner,  "Redwood  Valley"  has  three 
times  as  much  Pinole  Gravelly  Loam  as 
either  of  these  other  two  areas.  The 
petitioner  states  that  this  soil  type 
makes  up  nearly  a  third  of  "Redwood 
Valley's"  ^wing  area. 

The  petitioner  states  that  the  Redvine 
and  Pinole  Gravelly  Loam  soil  series 


comprise  over  half  of  the  vineyard 
acreage  of  "Redwood  Valley."  and  that 
the  rest  are  an  amalgam  of  six  other 
types:  Feliz,  Pinnobie,  Yokayo,  Russian. 
Tahnage,  and  Yokayo/Pinole/Pinobie. 
According  to  the  petitioner,  these  last 
six  general  types  (plus  traces  of  a  few 
more  types)  evidence  themselves  in  the 
neighboring  areas  in  varying  proportion, 
but  all  play  a  larger  role  elsewhere  than 
they  do  in  "Redwood  Valley." 

Tne  petitioner  provided  a  table 
illustrating  the  proportions  of  soil  types 
in  the  "Redwood  Valley"  area  compared 
with  the  Ukian/Calpella  area.  These 
figures  were  derived  from  SCS  maps     * 
and  soil  descriptions,  and  were 
measured  with  a  Compensating  Polar 
Planimeter.  The  table  indicates  that, 
while  "Redwood  Valley"  contains  most 
of  the  same  soil  types  as  the  Ukia 
Valley,  such  soils  are  present  in 
difi'erent  quantities  in  the  respective 
areas. 

Climate 

One  local  winemaker,  Jefferson 
Hinchliffe  of  Gabrielli  Winery  stated  as 
follows  about  the  way  "Redwood 
Valley's"  unique  climate  and  soils 
manifest  themselves  in  the  wine:  "I 
have  been  making  wines  from  the  many 
districts  of  Mendocino  County  for  (t)en 
years.  During  that  period  I  have 
developed  a  sense  of  what  distinguishes 
the  wines  of  Redwood  Valley  •   *   * . 
The  wines  in  general  are  of  higher 
acidity  and  later  maturity  than  of  Ukiah 
Valley.  The  typical  picking  schedule  for 
a  given  variety  would  begin  with  the 
Hopland-Sanel  area,  followed  by  Ukiah- 
Calpella,  and  then  Redwood  Valley. 
Comparisons  with  Potter  Valley  are 
based  on  fewer  varieties  since  Potter 
Valley  is  planted  mainly  to  early 
ripening  Pinot  and  Chardonnay. 
Anderson  Valley  north  of  Boonville 
ripens  later  than  Redwood  Valley  *  •  • 
Acidity,  color  (especially  in  Pinot  Noir), 
and  phenolic  content  are  higher  in 
Redwood  Valley  than  in  adjacent 
regions.  Higher  temperatures  in  general 
lower  phenoUc  content,  color,  and 
acidity  *  *  *.  Late  ripening  varieties 
can  have  difficulty  ripening  in  Redwood 
Valley.  Cabernet  in  general  is  able  to 
tolerate  the  rain  associated  with  the  late 
season,  but  more  fragile  varieties  such 
as  Petite  Sirah,  Carignane,  and 
Sangiovese  can  rot  before  ripening  in 
heavier  soils  when  bearing  large  crops. 
Conservative  farming  can  produce 
stellar  examples  of  these  varieties 


*  *  •  " 


Another  wine  maker,  Jed  Steele,  of 
Steele  Wines  submitted  a  letter  of 
support  for  the  petition,  in  which  he 
stated  as  follows.  "[T]he  REDWOOD 
VALLEY  of  Mendocino  County  is  an 
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excellent  a^d  singular  grape  growing 
region,  certainly  worthy  of  receiving  a 
separate  viticultural  district  designation 
•  •   ".It  appears  that  REDWOOD 
VALLEY'S  particular  climate  allows  for 
attaining  n|any  of  the  positive  quality 
factors  fouiid  in  grapes  grown  in  the 
cooler  regions  of  Mendocino  (Anderson 
Valley,  etcO  as  well  as  giving  harvests 
that  allow  for  more  consistent  maturity 
found  in  the  more  interior  valleys 
(Potter  Valley,  etc.)  of  this  county." 

In  addition,  the  February  15, 1993 
issue  of  The  Wine  Spectator,  page  11, 
contains  an  article  entitled  "Cahfomia's 
Redwood  Valley  Moves  Out  of  the 
Shadows,"  by  Robyn  BuUard,  which 
states  as  follows.  "Wineries  such  as 
Fetzer,  Weibel,  and  Frey  have  been  in 
Redwood  Valley  for  years,  but  now  four 
more  wineries  have  cropped  up.  The 
region  boasts  good  soil  and  operating 
costs  that  are  cheaper  than  other  areas 
in  Northern  California  •  •  *  Costs 
aside.  Redwood  Valley  vineyards  have 
long  yielded  quality  grapes  •  *  • 
Compared  to  the  hot  Ukiah. Valley, 
Redwood  Valley  is  much  cooler.  The 
area  rarely  gets  fog,  but  the  terrain  and 
location  allow  ocean  breezes — the  same 
winds  that  cool  Anderson  Valley." 

According  to  the  petitioner,  there  are 
a  niunber  of  factors  that  make 
"Redwood  Valley"  climatically  distinct. 
The  petitioner  provided  a  table  Usting 
the  major  agricultural  areas  of 
Mendodnd  County  and  their  respective 
climatic  reiion  and  number  of  degree 
days,  as  refiected  in  the  SCS  Soil 
Survey,  19jl,  pg.  4.  Degree  day  figures 
for  Anders4>n  Valley  were  unavailable. 
The  table  indicates  that  "Redwood 
Valley"  hal  2,914  degree  days  and  is  the 
only  Region  n  Qimate  in  Mendocino 
County,  factors  that  the  petitioner  states 
are  significBnt.  In  support  of  this 
assertion,  the  petitioner  cites  the  grape 
growing  textbook  General  Viticulture, 
1974.  by  Winkler  et  al.,  which  he  states 
contains  th|B  following  excerpt:  "Region 
n. — An  area  of  great  importance.  The 
valleys  can  produce  most  of  the 
premium-quality  and  good  standard 
white  and  red  table  wines  of  California. 
The  less  prtxiuctive  slopes  and  hillsides 
vineyards  cannot  compete  in  growing 
grapes  for  standard  wines,  because  of 
lower  yield,  but,  nevertheless,  can 
produce  favorable  yields  of  fine  wines" 
(p^.  66-6?). 

The  petitioner  states  that,  "(s)ince 
November  of  1987,  Light  Vineyard  of 
Redwood  Valley  (Latitude  39  degrees 
18.32',  Longitude  123  degrees  12.46', 
elevation  aOO')  has  maintained  a  U.S. 
Weather  Bureau  standard  weather 
station  including  the  following 
instrumentiB:  maximum/minimum 
thermometjer,  Belfort  Recording 


Hygrothennograph,  Belfort  Recording 
Pyranograph,  Totalizing  Anemometer, 
Evaporation  Pan,  and  Rain  Gauge. 
Readings  are  taken  daily,  and  data  are 
transmitted  monthly  to  the  California 
Irrigation  Management  Information 
Service  in  Sacramento." 

According  to  the  petitioner,  records 
from  this  station  show  that,  in  the  most 
recent  eight  year  period,  the  "Redwood 
Valley"  received  22%  more  rainfall  than 
the  Ukiah  Valley.  The  petitioner 
provided  a  table  comparing  the  monthly 
totals  for  rainfall  in  "Redwood  Valley" 
and  Ukiah,  for  the  eight  year  period  for 
which  they  have  maintained  records. 
The  table  and  charts  were  prepared  from 
data  gathered  frt>m  the  Light  Vineyard 
Weaker  station  which  meets  U.S. 
Weather  Bureau  standards.  According  to 
these  records,  the  average  total  monthly 
rainfall  in  Ukiah  Valley  was  32.48 
inches  during  the  period  of  July  through 
Jime  compared  to  an  average  total  of 
39.62  inches  for  "Redwood  Valley" 
during  the  same  period.  The  petitioner 
also  provided  a  graph  comparing  the 
annual  rainfall  values  for  "Redwood 
Valley"  and  Ukiah  Valley  averaged  over 
a  six  year  period.  The  graph  indicates 
that  the  precipitation  values  for 
"Redwood  Valley"  were  consistently 
higher  than  those  for  Ukia  Valley  over 
the  six  year  period  measured. 

According  to  the  petitioner, 
"Redwood  Valley's"  temperatures  are 
several  degrees  lower  in  daily  lows  than 
Ukiah  Valley.  The  petitioner  states  that, 
"(t)his  accounts  for  the  lower  growing 
degree  day  totals  in  Redwood  Valley 
and  its  placement  in  Region  II.  So, 
although  Redwood  Valley  may  reach 
daily  high  temperatures  similar  to  the 
Ukiah  area,  because  of  cooler  nights 
there  remains  a  longer  morning  cool 
period.  The  petitioner  also  provided  a 
chart  comparing  monthly  average 
temperatiues  for  the  two  areas  averaged 
over  a  six  year  period. 

This  chart  supports  the  petitioner's 
contentions  regarding  average  maximum 
and  minimum  temperatures. 

Proposed  Boundaries 

The  proposed  "Redwood  Valley" 
viticultural  area  is  located  in  east 
central  Mendocino  County,  California. 
The  proposed  boundaries  of  the 
viticultural  area  can  be  found  on  four 
U.S.  Geological  Survey  Quadrangle 
Maps  labeled.  "Redwood  Valley,  Calif." 
1960,  photorevised  1975,  "Ukiah, 
Calif."  1958,  photorevised  1975, 
"Laughlin  Range,  Calif."  1991  and.  "Orr 
Springs,  California,  provisional  edition" 
1991.  All  are  7.5  minute  series  maps.  It 
should  be  noted  that  the  entire  eastern 
boundary  of  the  proposed  "Redwood 
Valley"  viticultiiral  area  abuts  the 


western  boundary  of  the  Potter  Valley 
viticultural  area. 

Public  Participation — ^Written 
Conunents 

ATF  requests  comments  from  all 
interested  persons.  Comments  received 
on  or  before  the  closing  date  will  be 
carefully  considered.  Comments 
received  after  that  date  will  be  given  the 
same  consideration  if  it  is  practical  to 
do  so.  However,  assurance  of 
consideration  can  only  be  given  to 
comments  received  on  or  before  the 
closmg  date. 

ATF  will  not  recognize  any  submitted 
material  as  confidential  and  comments 
may  be  disclosed  to  the  public.  Any 
material  which  the  commenter 
considers  to  be  confidential  or 
inappropriate  for  disclosure  to  the 
public  should  not  be  included  in  the 
comments.  The  name  of  the  person 
submitting  a  comment  is  not  exempt 
from  disclosure. 

Comments  may  be  submitted  by 
facsimile  transmission  to  (202)  927- 
8602,  provided  the  comments:  (1)  Are 
legible;  (2)  are  8V2"xll"  in  size,  (3) 
contain  a  written  signature,  and  (4)  are 
three  pages  or  less  in  length.  This 
limitation  is  necessary  to  assiure 
reasonable  access  to  the  equipment. 
Comments  sent  by  FAX  in  excess  of 
three  pages  will  not  be  accepted. 
Receipt  of  FAX  transmittals  will  not  be 
acknowledged.  Facsimile  transmitted 
comments  will  be  treated  as  originals. 

Any  person  who  desires  an 
opportunity  to  comment  orally  at  a 
public  hearing  on  the  proposed 
regulation  should  submit  his  or  her 
request,  in  writing,  to  the  Director 
within  the  45-day  conunent  period.  The 
Director,  however,  reserves  the  right  to 
determine,  in  light  of  all  circumstances, 
whether  a  public  hearing  will  be  held. 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1995.  Pub.  L.  96-511, 
44  U.S.C.  Chapter  35,  and  its 
implementing  regulations,  5  CFR  part 
1320,  do  not  apply  to  this  notice 
because  no  requirement  to  collect 
information  is  proposed. 

Regulatory  Flexibility  Act 

It  is  hereby  certified  that  this 
proposed  regulation  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The 
establishment  of  a  viticidtural  area  is 
neither  an  endorsement  nor  approval  by 
ATF  of  the  quality  of  wine  produced  in 
the  area,  but  rather  an  identification  of 
an  area  that  is  distinct  from  siurounding 
areas.  ATF  beUeves  that  the 
establishment  of  viticultural  areas 
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merely  allows  wineries  to  more 
accurately  describe  the  origin  of  their 
wines  to  consumers,  and  helps 
consumers  identiiy  the  wines  they 
purchase.  Thus,  any  benefit  derived 
from  the  use  of  a  viticultiuBl  area  name 
is  the  result  of  the  proprietor's  own 
efforts  and  consumer  acceptance  of 
wines  firom  that  region. 

Accordingly,  a  regulatory  flexibility 
analysis  is  not  required  because  the 
proposal,  if  promulgated  as  a  final  rule, 
is  not  expected  (1)  to  have  significant 
secondary,  or  incidental  effects  on  a 
substantial  number  of  small  entities;  or 
(2)  to  impose,  or  otherwise  cause  a 
significant  increase  in  the  reporting, 
recordkeeping,  or  other  compliance 
burdens  on  a  substantial  number  of 
small  entities. 

Executive  Order  12866 

It  has  been  determined  that  this 
proposed  regulation  is  not  a  significant 
regulatory  action  as  defined  by 
Executive  Order  12866.  Accordingly, 
this  proposal  is  not  subject  to  the 
analysis  required  by  this  executive 
order. 

Drafting  Information 

The  prLadpal  author  of  this  doounent 
is  David  W.  Bn^w,  Wine,  Beer,  and 
Spirits  Regulations  Branch,  Bureau  of 
AJcohol,  Tobacco  and  Firearms. 

List  of  Subjects  in  27  CFR  Part  9 

Administrative  practices  and 
procedures.  Consumer  protection, 
Viticultural  areas,  and  Wine. 

Anthority  and  Issuance 

Title  27.  Code  of  Federal  Regulations, 
part  9,  American  Viticultural  Areas,  is 
proposed  to  be  amended  as  follows: 

PART  9— AMERICAN  VmCULTURAL 
AREAS 

Paragraph  1.  The  authority  citation 
for  Part  9  continues  to  read  as  follows: 

Authority:  27  U.S.C  205. 

Subpart  C— Approved  American 
Viticultural  Areas 

Par.  2.  Subpart  C  is  amended  by 
adding  §  9.  to  read  as  follows: 


§9    Redwood  Valley. 

(a)  Name.  The  nemie  of  the  viticultiual 
area  described  in  this  section  is 
"Redwood  Valley." 

(b)  Approved  maps.  The  appropriate 
maps  for  determining  the  boundary  of 
the  Redwood  Valley  viticultiual  area  are 
four  Quadrangle  7.5  minute  series 
1:24,000  scale  U.S.G.S.  topographical 
maps.  They  are  titled: 


(1)  "Redwood  Valley,  Calif."  1960, 
photorevised  1975. 

(2)  "Ukiah,  Calif."  1958,  photorevised 
1975. 

(3)  "Laughlin  Range,  Calif."  1991. 

(4)  "Orr  Springs,  California, 
provisional  edition"  1991. 

(c)  Boundary.  The  Redwood  Valley 
viticultural  area  is  located  in  the  east 
central  interior  portion  of  Mendocino 
County,  California.  The  boundaries  of 
the  Redwood  Valley  viticultural  area, 
using  landmarks  and  points  of  reference 
found  on  appropriate  U.S.G.S.  maps, 
follow. 

(1)  The  beginning  point  is  the 
intersection  of  State  Highway  20  with 
the  eastern  boundary  of  Section  13, 
T16N/R12W  located  in  the  extreme 
northeast  portion  of  the  U.S.G.S.  map, 
"Ukiah,  Calif."; 

(2)  Then  north  along  the  east 
boundary  line  of  Sections  12  and  1  to 
the  northeast  comer  of  Section  1,  T16N/ 
R12W  on  the  U.S.G.S.  map.  "Redwood 
Valley.  CaUf."; 

(3)  Then  west  along  the  northern 
boundary  line  of  Section  1  to  the 
northwest  comer  of  Section  1,  T16N/ 
R12W; 

(4)  Then  north  along  the  east 
boimdary  line  of  sections  35.  26.  23. 14. 
11.  and  2  to  the  northeast  comer  of 
Section  2.  T17N/R12W; 

(5)  Then  west  along  the  northem 
boundary  of  Sections  2.  3, 4,  5,  and  6 
to  the  northwest  comer  of  Section  6, 
T17N/R12W; 

(6)  Then  10  degrees  southwest  cutting 
diagonally  across  Sections  1, 12, 13,  24, 
25,  and  36  to  a  point  at  the  northwest 
comer  of  Section  1,  T16N/R13W  on  the 
U.S.G.S.  map,  "Laughlin,  Range,  Calif."; 

(7)  Then  south  along  the  western 
boundary  line  of  Sections  1  and  12  to 
the  southwest  comer  of  Section  12, 
T16N/R13W; 

(8)  Then  13  degrees  southeast  across 
Sections  13, 18,  and  17  to  the 
intersection  of  State  Highway  20  and 
U.S.  Highway  101,  T16N/R12W  on  the 
U.S.G.S.  map,  Ukiah,  Calif."; 

(9)  Then  easterly  along  a  line 
following  State  Highway  20  back  to  the 
beginning  point  at  the  eastern  boundary 
of  Section  13,  T16N/R12W  located  in 
the  extreme  northeast  portion  of  the 
U.S.G.S.  map  "Ukiah,  CaUf." 

Dated:  August  23. 1996. 
John  W.  Magaw. 
Director. 

[FR  Doc.  96-22346  Filed  8-30-96;  8:45  am] 
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PANAMA  CANAL  COMMISSION 

35  CFR  Parts  133  and  135 
R1N3207-AA38 

Tolls  for  Use  of  Canal;  Rules  for 
Measurement  of  Vessels 

AGENCY:  Panama  Canal  Commission. 
ACTION:  Notice  of  proposed  rulemaking; 
request  for  comments;  notice  of  hearing. 

SUMMARY:  The  Panama  Canal 
Commission  (PCC)  proposes  increasing 
the  general  toll  rates  for  the  Canal  and 
applying  certain  rules  of  measurement 
for  on-deck  container  capacity. 

Current  toll  rates  will  not  produce 
revenues  sufficient  to  cover  costs  of 
operations  and  maintenance  and  PCC's 
capital  program  for  plant  replacement, 
expansion  and  modernization.  For  FYs 
1996-1998  alone,  the  toll  deficiencies 
projected  are  $2.2,  $34.5  and  $69.7 
million,  respectively.  To  address  this, 
the  F*CC  here  proposes  a  two-phase  toll- 
rate  increase — 8.2  percent  in  FY  1997 
and  7.5  percent  in  FY  1998— coupled 
with  an  amendment  to  apply  mles  of 
measurement  to  on-deck  container 
capacity  as  well  as  the  voliune  of  the 
vessel  itself.  If  for  any  reason  mles  of 
measurement  are  not  applied  as 
proposed  here,  the  general  toll-rate 
increase  will  be  adjusted  to  8.7  and  7.9 
percent,  respectively. 

The  proposed  increases  comply  with 
the  statutory  requirement  that  tolls  be 
set  at  rates  that  produce  revenues 
sufficient  to  cover  Canal  costs  of 
operation  and  maintenance,  including 
capital  for  plant  replacement,  expansion 
and  improvements,  and  working  capital. 

PCC  anticipates  that,  in  FYs  1996- 
1998  alone,  it  will  experience,  in  the 
aggregate,  a  significant  deficit  resulting 
from  increased  traffic  demands  on 
capacity  and  the  resultant  capital 
program.  To  meet  this  challenge,  PCC's 
Board  of  Directors  approved 
management's  recommendation  to 
increase  and  accelerate  the  capital 
program  to  ensure  a  Canal  operating 
capacity  that  meets  future  traffic 
demands  and  an  acceptable  long-term 
quality  of  transit  service.  More 
specifically,  the  PCC's  capital  program 
for  FYs  1996-1998  totals  $248  million; 
an  additional  $228  million  is 
programmed  for  FYs  1999-2000.  This 
capital  program  will  augment  and 
advance  the  implementation  Of  many 
modernization  and  improvement 
programs  in  response  to  projected 
customer  requirements. 

The  maximum  general  toll  rate 
increases  that  could  result  from  this 
proposal  are  8.7  percent,  effective 
January  1. 1997.  and  7.9  percent. 
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efliective  January  1, 1998.  However,  if 
Canal  measurement  rules  are  adopted  so 
as  to  apply  to  on-deck  container 
capacity,  the  general  toll  rate  increases 
will  be  8.2  percent  and  7.5  percent, 
respectively. 

In  1994,  PCC  completely  revised  the 
Rules  for  Measurement  of  Vessels  for 
the  Canal  in  35  CFR  Part  135.  This 
change  simplified  PCC's  measurement 
procedures  and  brought  measurement 
rules  at  the  Canal  in  line  with  the 
worldwide  standard  of  tonnage 
measiuemeiit.  These  new  rules  are 
referred  to  collectively  as  PC/UMS. 
This  proposal  will  allow  PCC  to 
charge  its  customers  more  equitably  for 
revenue  producing  capacity. 
Specifically,  the  adjustments  proposed 
here  include  in  the  PC/UMS  Net 
Tonnage  a  portion  of  the  volume  of  the 
maximum  capacity  of  containers  carried 
on  or  above  the  upper  deck  (VMC).  The 
proposed  rule  authorizes  PCC  to 
determine  which  ships  qualify  for  the 
assessment  and  to  calculate  their  VMC. 
The  VMC  multiplied  by  an  appropriate 
factor,  desaibed  below,  produces  the 
portion  to  be  included  in  the  PC/UMS 
Net  Tonnage. 

This  not«»  also  announces  the  „ 
availability  from  PCC  of  an  analysis 
showing  the  basis  and  justification  for 
the  proposed  changes,  solicits  written 
data,  view^  or  arguments  from 
interested  parties,  and  sets  the  time  and 
place  for  two  public  hearings,  one  in  the 
United  States  and  one  in  Panama. 
DATES:  Written  comments  and  requests 
to  present  oral  testimony  must  be 
received  oii  or  before  September  25, 
1996;  public  hearings  will  be  held  on 
October  8,  ]1996,  in  Washington,  DC; 
and  in  Panama.  Republic  of  Panama  on 
October  10,  1996. 

ADORESSESt  Comments  and  requests  to 
testify  at  the  hearings  in  Panama  City, 
Panama  and  in  Washington,  DC  may  be 
mailed  to:  John  A.  Mills,  Secretary,  . 
Panama  C^al  Commission,  1825  I 
3treet  NWJ  Suite  1050.  Washington,  DC 
20O06-540i2,  Telephone:  (202)  634- 
6441,  Fax:J[202)  634-6439,  Internet  E- 
MaU:  PanCbnalWOeAOL.COM;  or  the 
Office  of  Financial  Management, 
Panama  Canal  Commission,  Balboa 
Heights.  Republic  of  Panama 
(Telephone:  011-507-272-3194,  Fax: 
011-507-2  72-3040). 

For  the  first  time,  the  PCC  will  be 
holding  iwp  hearings  on  the  same  toll- 
rate/measi^ment-rule  proposal.  Those 
hearings  vwiill  be  held  at  the  ANA 
HOTEL,  Ballroom  I,  2401  M  Street,  NW, 
Washington,  DC,  at  8:00  a.m.;  and  at 
MIRAFLORES  VISITOR'S  PAVIUON 
THEATER]  Building  6-A,  Miraflores 
Locks,  Republic  of  Panama  (accessible 


from  Geillard  Hi^way),  at  9:00  a.m. 
Oral  presentations  should  be  limited  to 
20  minutes.  Regulations  governing  the 
content  of  the  notice  of  appearance  or 
intention  to  present  supplementary  data 
at  the  hearing  appear  at  35  CFR  70.8  and 
70.10. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
A.  Mills  at  the  above  address, 
(telephone:  (202)  634-6441).  Copies  of 
PCC's  analysis  showing  the  detailed 
basis  and  justification  for  the  proposed 
changes  are  available  from  PCC  (at  the 
above  addresses). 

SUPPLEMENTARY  INFORMATION:  Section 
1602(b)  of  the  Panama  Canal  Act  of 
1979,  as  amended,  22  U.S.C.  3792(b), 
requires  that  Canal  tolls  be  prescribed  at 
rates  calculated  to  produce  revenues  to 
cover  as  nearly  as  practicable  all  costs 
of  maintaining  and  operating  the 
Panama  Canal  and  the  facilities  and 
appurtenances  related  thereto,  as  well  as 
to  provide  capital  for  plant  replacement, 
expansion  and  improvements,  and 
working  capital. 

Toll  rates  were  last  increased  on 
October  1, 1992.  The  1992  rate  increase 
was  adequate  to  recover  operating  costs 
and  capital  expenditiues  through  FY 
1995.  However,  record-breaking  traffic 
levels  are  rapidly  approaching  the 
Canal's  existing  operating  capacity,  and 
have  caused  the  PCC  to  re-evaluate  its 
financial  requirements  to  meet  its 
longstanding  commitment  to  quality 
customer  service  which  includes  an 
average  24-hour  Canal  Waters  Time 
(CWT).  Average  CWT  in  FY  1995  rose 
to  28.2  hours  and  has  increased  further 
during  the  first  ten  months  of  FY  1996 
to  32.6  hours.  Unless  major 
improvements  to  increase  Canal 
capacity  are  completed,  CWT  cannot  be 
meaningfully  improved  as  Canal  traffic 
,  continues  to  grow  and  strain  the 
existing  operating  capacity. 

PCC  will  increase  Canal  capacity  by 
implementing  a  number  of 
modernization  and  improvement 
projects,  including  the  acceleration  of 
the  Gail  lard  Cut  widening  project, 
augmentation  of  the  tugboat  fleet,  design 
and  procurement  of  additional 
locomotives,  modernization  of  the 
vessel  traffic  management  system, 
hydraulic  conversion  of  miter  gates  and 
rising  stem  valves  moving  machinery, 
and  automation  of  locks  machinery 
controls.  As  a  result,  at  present  toll 
rates,  total  operating  expenses  and 
capital  expenditure  requirements  are 
estimated  to  exceed  revenues  by  $2.2 
million  in  FY  1996,  $34.5  million  in  FY 
1997,  and  $69.7  million  in  FY  1998. 
This  necessitates  an  increase  in  the 
general  toll  rate.  As  noted  above,  a 
detailed  written  analysis  is  available 


further  explaining  the  basis  and 
justification  for  the  changes. 

The  1994  revision  of  the  Rules  for 
Measiuement  of  Vessels  was  designed  to 
simplify  the  measurement  procedures  in 
effect  at  the  Canal  and  to  bring  those 
rules  in  line  with  the  worldwide 
standard  of  tonnage  measurement 
contained  in  the  1969  International 
Convention  of  Tonnage  Measurement  of 
Ships.  Those  rules,  which  are  currently 
in  effect  and  which  are  referred  to 
collectively  as  the  Panama  Canal/ 
Universal  Measiuement  System  (or  PC/ 
UMS),  presently  do  not  include  in  the 
calculation  of  a  ship's  earning  capacity 
any  open  spaces  available  for  the 
carriage  of  containers  on  or  above  the 
main  deck. 

The  evolution  of  container  ships  has 
resulted  in  improved  design  and 
increased  capacity  to  permit  far  greater 
use  of  on-deck  space.  Today,  40  to  60 
percent  of  useable  capacity  of  modem 
container  ships  is  on  or  above  the  main 
deck.  Thus,  these  ships  have  increased 
their  earning  capacity  in  terms  of 
volume,  whereas  their  PC/UMS  Net 
Tonnage  calculation  under  current  rules 
does  not  include  this  revenue-producing 
space.  The  same  is  true  with  respect  to 
a  significant  number  of  other  ships 
which,  in  addition  to  the  bulk  and  other 
cargoes  they  carry  below  deck,  also  have 
the  capacity  to  carry  containers  on  and 
above  the  main  deck.  In  other  words, 
PCC  is  not  currently  charging  equitably 
for  full  revenue  producing  space. 

The  costs  of  PCC's  expanded  capital 
program  have  prompted  PCC  to  focus  on 
this  practice  and  conclude  that  it  is 
inconsistent  with  the  basic  principle 
governing  all  Canal  toll  assessments, 
i.e.,  that  tolls  are  to  be  based  on  net 
vessel  tons  of  earning  capacity. 
Containers  carried  on  or  above  the  main 
deck  expand  the  earning  capacity.  That 
added  capacity  should  therefore  be 
taken  into  account  in  setting  Canal  tolls. 

This  proposal  includes  in  PC/UMS 
Net  Tonnage  a  portion  of  the  voliune  of 
the  capacity  of  containers  carried  on  or 
above  the  main  deck.  The  rules  would 
authorize  the  PCC  to  determine  which 
ships  qualify  for  the  assessment  and  to 
calculate  the  voliune  of  their  on-deck 
container  capacity  (VMC).  The  VMC 
would  then  be  multiplied  against  an 
appropriate  factor  (designated  in  the 
amendments  as  "OFi")  to  produce  the 
portion  to  be  included  in  PC/UMS  Net 
Tonnage. 

Section  1604  of  the  Panama  Canal  Act 
of  1979,  as  amended,  22  U.S.C.  3794, 
establishes  procedures  for  proposing  toll 
rate  increases  and  changes  in  die  rules 
for  measurement  of  vessels.  Those 
procedures  have  been  supplemented  by 
regulations  in  35  CFR  Part  70,  which 
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also  provide  interested  parties  with 
instructions  for  p>artidpating  in  the 
process  governing  changes  in  toll  rates 
and  measurement  rules. 

PCC  will  consider  and  strongly 
encourages  all  interested  parties  to 
present  in  writing  or  orally  at  the 
hearings,  pertinent  data,  views  or 
arguments,  along  with  other  relevant 
information,  before  PCC  publishes  its 
final  rules  in  the  Federal  Register.  The 
final  rules,  as  approved  and  published 
by  the  PCC,  will  be  effective  no  earlier 
than  30  days  from  the  date  of  their 
publication  in  the  Federal  Register. 

PCC  is  exempt  from  Executive  Order 
12866.  Accordingly,  provisions  of  that 
directive  do  not  apply  to  this  rule.  Even 
if  the  Order  were  applicable,  the  change 
would  not  constitute  a  "rule"  as  that 
term  is  defined  in  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601(2))  because 
it  concerns  "rates"  and  "practices 
relating"  thereto. 

Further,  PCC  has  determined  that 
implementation  of  this  rule  will  have  no 
adverse  effect  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  the 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

The  Secretary  of  the  PCC  certifies  that 
these  proposed  regulatory  changes  meet 
the  applicable  standards  in  sections  3(a) 
and  3(b)(2)  of  Executive  Order  No. 
12988  of  February  7. 1996. 

List  of  SnbiecU  in  35  CFR  Part  133  and 
135 

Measurement,  Navigation,  Panama 
Canal,  Vessels. 

Accordingly,  it  is  proposed  that  35 
CFR  parts  133  and  135  be  amended  as 
follows: 

PART  133— TOLLS  FOR  USE  OF 
CANAL 

1.  The  authority  citation  for  part  133 
is  revised  to  read  as  follows: 

Authority:  22  U.S.C  3791. 

2.  Section  133.1  is  revised  to  read  as 
follows  (Note:  Alternative  versions  of 
toll  rates  are  shown  in  this  proposed 
rule): 

S  133.1    Rata*  of  Ton. 

The  foUovtring  rates  of  toll  shall  be 
paid  by  vessels  using  the  Panama  Canal 
to  become  effective  January  1, 1997  and 
January  1, 1998: 

(a)  On  merchant  vessels,  yachts,  aimy 
and  navy  transports,  coUiers,  hospital 
ships,  and  supply  ships,  when  carrying 
passengers  or  cargo,  per  PCAJMS  Net 
Ton  that  is,  the  Net  Tonnage  determined 
in  accordance  with  part  135  of  this 
chapter 


Effective 

WWi  amend- 
ment 

WHhoiit 
Amendment 

date 

Per- 
cent 

Toll 
rate 

Per- 
cent 

Tol 
rate 

1/1/97 

1/1/98 

8.2 
7.5 

$2.39 
2.57 

8.7 
7.9 

$2.40 
$2.59 

(b)  On  vessels  in  ballast  without 
passengers  or  cargo,  per  PC/UMS  Net 
Ton. 


Effective 

With  amend- 
ment 

Wittwut 
amendment 

date 

Per- 
cent 

Toll 
rate 

Per- 
cent 

Tol 
rate 

1/1/97 

1/1/98 

8.2 
7.5 

$1.90 

8.7 
7.9 

$1.91 
2.06 

(c)  On  other  floating  craft  including 
warships,  other  than  transports,  colliers, 
hospital  ships,  and  supply  ships,  per 
ton  of  displacement: 


Effective 

With  amend- 
ment 

Without 
amertdment 

date 

Per- 
cent 

TOM 
rate 

Per- 
cent 

Ton 
rate 

1/1/97 

1/1/98 

8.2 
7.5 

$1.33 
1.43 

8.7 
7.9 

$1.34 
1.45 

PART  135— RULES  FOR 
MEASUREMENT  OF  VESSELS 

1.  The  authority  citation  for  part  135 
is  revised  to  read  as  follows: 

Authority:  22  U.S.C.  3791. 

2.  Section  135.2  is  amended  by 
adding  at  the  end  thereof  a  new 
sentence  to  read  as  follows: 

S  135.2    Vassele  generally  to  pfesent 
tonnage  ceftincala  or  be  maesurad. 

•  *  *  In  addition,  these  same  vessels 
shall  provide  documentation,  such  as 
plans  and  classification  certificates, 
with  sufficient  information  to  determine 
the  volume  of  the  maximum  capacity  of 
containers  that  may  be  carried  on  or 
above  the  upper  deck,  or  VMC  as 
defined  in  §  135.13  (a)(ll). 

3.  In  §  135.3  the  heading  and 
paragraph  (a)  are  revised  to  read  as 
follows: 

§  1 35.3    Determination  of  total  volume  and 
VMC. 

(a)  Determination  of  total  volimie  and 
VMC  used  to  calculate  PC/UMS  Net 
Tonnage  shall  be  carried  out  by  the 
Panama  Canal  Commission.  In  so  doing, 
however,  the  Commission  may  rely 
upon  total  volume  and  VMC 
information  provided  by  such  officials 
as  are  authorized  by  national 
governments  to  undertake  surveys  and 
issue  national  tonnage  certificates.  Total 


volume  and  VMC  information  presented 
to  the  Commission  shall  be  subject  to 
verification,  and  if  necessary,  correction 
as  necessary  to  ensure  accuracy  to  a 
degree  acceptable  to  the  Commission. 

4.  Section  135.13  is  amended  by 
revising  the  formula  for  determining  PC/ 
UMS  Net  Tonnage  in  paragraph  (a),  by 
adding  new  paragraphs  (a)(10)  and 
(a)(ll),  and  by  revising  paragraph  (b)  to 
read  as  follows: 

f  139.13    Determination  of  PC/UMS  Net 
Tonnage. 

(a)*  •  • 
PC/UMS  Net  Tonnage  = 
K4(V)+Ks(V)+CF,(VMC) 

(10)  "CF,"  =  .031  for  ships  which  the 
Commission  determines  are  designed  to 
carry  containers  on  or  above  the  upper 
deck;  otherwise  "CFi"  =  0.  In  making 
the  foregoing  determination,  the 
Commission  may  consider 
documentation  provided  by  such 
officials  as  are  authorized  by  national 
governments  to  undertake  surveys  and 
issue  national  tonnage  certificates. 

(11)  "VMC"  =  the  volume  (in  cubic 
meters)  of  maximum  capacity  of  the 
containers  that  can  be  carried  on  or 
above  the  upper  deck.  This  volume  may 
be  calculated  by  multiplying  the 
maximum  number  of  containers  by  29.2 
m',  or  by  other  generally  accepted 
methods  that  meet  the  Commission's 
accuracy  standards.  VMC  will  not 
include  any  container  capacity  that  is 
included  in  "V". 

(b)  For  vessels  subject  to  transitional 
relief  measures,  the  existing  Panama 
Canal  Net  Tonnage  as  s{>ecified  on  the 
certificate  issued  by  the  Commission 
plus  CF,  (VMC)  shall  be  the  PaUMS 
Net  Tonnage.  In  such  case,  the  formula 
for  determining  PC/UMS  Net  Tormage 
is:  PC/UMS  Net  Tonnage=Panama  Canal 
Net  Tonnage+CFi(VMC). 

5.  Section  135.14,  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

f  135.14    Change  of  PCrUMS  Net  Tonnage. 

•  •        •        •        • 

(d)  If  the  VMC  of  a  vessel  is  changed 
due  to  any  physical  modification  after 
the  vessel's  PC/UMS  Net  Tonnage  has 
been  determined  at  the  Canal,  the  PC/ 
UMS  Net  Tonnage  may  be  revised  by 
the  Commission. 

6.  Section  135.15  is  amended  by 
adding  new  paragraphs  (d)  and  (e),  to 
read  as  follows: 

S  135.15    Calculation  of  volumes. 

•  *        •        •        • 
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(d)  VMOmay  be  calculated  by 
multiplying  the  maximum  number  of 
containers  by  29.2  m^,  or  by  other 
generally  accepted  methods  that  meet 
the  Commission's  accuracy  standards. 

(e)  Few  purposes  of  this  part,  the 
outside  diitiensicm  of  a  container  is  8  ft. 
X  8  ft.  X  20  ft.  or  36.25  m^.  These 
parameters  will  be  used  for  determining 
the  maximum  above-deck  container 
capacity. 

7.  SectioU  135.31  is  amended  by 
adding  at  the  end  thereof  a  new 
sentence  to  read  as  follows: 

f  135J1    T^Mtsitlonel  reNaf  m— euree. 

*  *  •  Vessels  subject  to  relief 
measures  shall  provide  Canal 
authorities  i with  sufficient 
documentation,  such  as  plans  and 
classification  certificates,  for  the 
CommissicD  to  determine  the  VMC 

8.  Section  135.41  is  amended  by 
revising  tb*  first  sentence  to  read  as 
follows:     i 


f  laMI    MewuremeHt  of 
vdunte  infofineilon  toitotevaiiebie. 

When  an  ITC  69  or  smtable  substitute 
and  docimientation  for  the  calculation 
of  the  VMC  are  not  presented,  or  when 
the  certificate,  substitute  or  VMC 
documentation  presented  does  not  meet 
accuracy  standards  acceptable  to  the 
Commission,  vessels  will  be  measured 
in  a  mann^  that  will  include  the  entire 
cubical  contents  of  V  and  VMC  as 
defined  in  this  part.  •   •   • 

9.  Sectioh  135.42  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 

follows: 

f  13S.42    MMsursmant  of  vessels  wtten 
tonnsQe  cannot  be  otttenvtee  asoeftahied. 


(c)  VMC  may  be  determined  by  any 
accepted  method  or  combination  of 
methods,  including  but  not  limited  to, 
simple  geometric  formulas, 
multiplication  of  a  container  by  29.2  m', 
or  other  standard  mathematical  formula. 
The  on-deck  container  capacity  of  a    ' 
vessel  for  VMC  purposes  will  be 
determined  by  the  Commission. 

Dated:  August  28. 1996. 
John  A.  Mil^. 

Secretary,  Panama  Canal  Commission. 
(FR  Doc  9fr|22398  Filed  8-30-96;  8:45  am) 
esjjNO  cooclmo  o<  p 


ENVIRONMEMTAL  PROTECTION 
AQENCY 

40CFRPartS0 
[AD-FRL-6604-1] 

National  Volatile  Organic  Compotmd 
Emlaaion  StafKtords  for  Arehitaetural 
Coatings 

AQEMCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule;  extension  of 
pid)Uc  comment  poiod. 

summary:  The  EPA  is  publishing  the 
proposed  regulatory  text  and  extending 
the  public  comment  period  for  the 
prt^osed  National  Volatile  Organic 
Emission  Standards  for  Architectural 
Coatings.  As  initially  published  in  the 
Federal  Register  on  Jime  25, 1996  (61 
FR  32729),  written  comments  on  the 
proposed  rule  were  to  be  submitted  to 
the  EPA  on  or  before  August  30, 1996 
(a  60-day  public  comment  period).  The 
public  comment  period  is  being 
extended  and  will  end  on  September  30, 
1996. 

Two  WTors  in  the  proposed  rule  are 
being  corrected  in  this  notice,  and  the 
text  of  the  corrected  proposed  rule  is 
printed  herein  for  the  convenience  of 
interested  parties. 

In  addition,  this  document  discusses 
the  definition  of  "small  entity"  used  to 
evaluate  impacts  under  the  Regulatory 
Flexibility  Act  since  it  is  different  than 
the  definition  used  by  the  Small 
Business  Administration  (SBA).  The 
EPA  requests  comments  on  this 
alternative  definition. 
DATES:  Written  comments  must  be 
submitted  by  September  30, 1996. 
ADDRESSES:  Comments.  Comments 
should  be  submitted  (in  duplicate)  to: 
Air  and  Radiation  Docket  and 
Information  Center  (6102),  Attention: 
Docket  No.  A-92-18,  U.S. 
Environmental  Protection  Agency,  401 
M  StEeet.  SW,  Washington,  DC  20460. 
Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  a-and-r- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  diskette  in  WordPerfect  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
A-g2-18.  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail. 

Docket.  The  proposed  regulatory  text 
and  other  materials  related  to  this 


rulemaking,  excepting  any  information 
claimed  as  CBI,  are  available  for  public 
review.  This  public  record  has  been 
established  for  the  rulemaking  imder 
Docket  No.  A-92-18  and  contains 
supporting  information  used  in 
developing  the  proposed  rule.  The 
docket,  including  paper  versions  of 
electronic  comments,  is  available  for 
public  inspection  and  copying  between 
8:30  a.m.  and  5:30  p.m.,  Monday 
through  Friday,  at  the  U.S. 
Environmentfd  Protection  Agency  Air 
and  Radiation  Docket  and  Information 
Center  (6102),  Waterside  Mall,  Room 
M1500. 401  M  Street,  SW.  Washington, 
DC  20460;  telephone  number  (202)  260- 
7548.  FAX  (202)  260-4400.  A 
reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATKM  COflTACT:  Ms. 
Ellen  Ducey,  Coatings  and  Consumer 
Products  Group.  Emission  Standards 
Division  (MD-13).  U.S.  Environmental 
Protection  Agency,  Office  of  Air  Quality 
Planning  and  Standards,  Research 
Triangle  Park,  North  Carolina  27711, 
telephone  number  (919)  541-5408. 
SUPPI^MENTARY  INFORMATION:  On  June 
25, 1996.  at  61  FR  32729.  the  EPA 
published  the  proposed  National 
Volatile  Organic  Compound  Emission 
Standards  for  Architectural  Coatings 
and  provided  a  60-day  public  comment 
period.  Requests  have  been  received  to 
extend  the  public  comment  period 
beyond  the  60  days  originally  provided. 
In  considerati(m  of  these  requests,  some 
of  which  were  from  small  businesses 
that  will  be  affected  by  the  rule,  the  EPA 
is  extending  the  comment  period  by  30 
days  (until  September  30. 1996),  in 
order  to  give  all  interested  persons  the 
opportimity  to  comment  fully. 

The  profKJsed  rule  text  is  included  in 
this  notice  to  enhance  its  availability  to 
commenters.  Corrections  of  two  errors 
in  the  previous  version  of  the  rule  text 
are  hi^lighted  below. 

The  first  correction  is  in  the  definition 
of  volatile  organic  compound  (VOC) 
content  in  Section  59.401.  Both 
Equation  1  and  Equation  2  define  the 
term  W,.  This  term  is  used  to  represent 
"the  wei^t  of  volatiles,  in  grams."  In 
the  previous  version  of  the  proposed 
rule,  it  was  incorrectly  defined  as  "the 
weight  of  VOC.  in  grams."  The  EPA's 
Method  24 — Determination  of  volatile 
matter  content,  water  content,  density, 
volume  solids,  and  weight  solids  of 
sxirface  coatings  details  the  standard 
methods  used  to  determine  the  VOC 
content  of  a  coating,  including  the 
volatile  content  of  coatings. 

The  second  correction  is  in  Section 
59.403  which  details  container  labeling 
requirements.  The  error  in  the  rule  text 
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was  in  paragraph  (a)(3),  which  describes 
the  VOC  content  type  of  information 
that  must  be  on  the  label.  The  incorrect 
portion  of  the  proposed  rule  text 
required  the  label  to  include  a  statement 
of  the  VOC  content  in  the  container. 
This  is  being  corrected  to  specify  that 
the  VOC  content  statement  on  the  label 
shall  refer  to  the  maximum  VOC  content 
of  the  coating  in  the  container, 
displayed  in  units  of  grams  of  VOC  per 
liter  of  coating  thinned  to  the 
manufacturer's  recommendation, 
excluding  the  volume  of  any  water, 
exempt  compounds,  or  colorant  added 
to  tint  bases. 

Information  on  the  label  about  the 
maximum  VOC  content  of  the  coating 
may  not  allow  consumers  to  compare 
VOC  contents  of  different  coatings.  This 
is  because  manufacttuers  would  tend  to 
specify  on  the  label  that  the  maximum 
VOC  content  of  the  coating  is  the 
applicable  standard.  Use  of  a  maximum 
VOC  content  on  the  label  that  is  well 
above  the  actual  VOC  content  of  the 
coating  woidd  allow  a  manufactiu«r  to 
accoimt  for  fluctuations  in  VOC  content 
of  the  coating  due  to  batch  veiriation,  as 
well  as  formulation  modifications 
without  requiring  a  label  change  to 
reflect  the  actual  VOC  content 
adjustment.  The  EPA  requests  comment 
on  whether  consiuners  would  benefit 
from  a  VOC  labeling  reqtiirement  that 
more  accurately  reflects  the  actual  VOC 
content  of  the  coating.  For  example,  the 
requirement  could  specify  that  the  VOC 
content  of  the  coating  must  be  within  75 
grams  of  the  VOC  content  on  the  label. 
Alternatively,  the  EPA  requests 
comment  on  the  use  of  a  label  which 
would  specify  "this  coating  meets  all 
appUcable  State  and  Federal  VOC 
requirements." 

Request  for  Comment  on  Definition  of 
Small  Business 

The  Regulatory  Flexibility  Act  of  1980 
requires  special  consideration  of  the 
effect  of  Federal  regulations  on  small 
entities.  Results  of  the  initial  regvdatory 
flexibility  analysis  were  stunmarized  in 
Section  VII.D  of  the  June  25, 1996 
Federal  Register  notice  for  the 
architectural  coatings  proposed  rule. 
Docket  No.  A-92-18  contains  the 
complete  initial  regulatory  flexibility 
analysis. 

To  conduct  a  regulatory  flexibility 
analysis,  small  entities  may  be  defined 
using  the  criteria  prescribed  in  the 
Regulatory  Flexibility  Act  or  some  other 
criteria  identified  by  the  EPA.  The 
SBA's  general  size  standard  definitions 
for  Standard  Industrial  Classification 
(SIC)  codes  is  one  way  to  define  small 
businesses.  These  size  standards  are 
presented  either  by  number  of 


employees  or  by  annual  receipt  levels, 
depending  on  the  SIC  code.  For  SIC 
2851.  Paint  and  AUied  Products,  the 
SBA  defines  small  business  as  fewer 
than  500  employees.  Because  the 
coating  manufacturing  industry  is  not 
labor  intensive,  a  revenue  value  cut-off 
rather  than  a  number  of  employees  cut- 
off appears  to  be  a  better  measiue  to 
reflect  the  ability  of  a  manufactiu^r  to 
devote  time  as  well  as  research  and 
development  resources  to  meet 
regulation  requirements.  Based  on  input 
from  stakeholders,  the  EPA  has  defined 
small  manufacturers  as  having  less  than 
$10  million  in  annual  architectural 
coating  sales  and  less  than  S50  million 
in  total  annual  sales  of  all  products. 
Using  this  alternative  definition, 
between  70  and  85  percent  of  the 
architectiu^l  coating  industry  would  be 
classified  as  small.  The  EPA  requests 
comment  on  use  of  this  alternative 
definition  to  identify  small  entities 
under  the  Regulatory  Flexibility  Act 

List  of  Subjects  in  40  CFR  Part  50 

Environmental  protection.  Air 
pollution  control.  Architectural 
coatings.  Ozone,  Volatile  organic 
compound. 

Dated:  August  23, 1996. 

Mary  D.  Nichob. 

Assistant  Administrator  for  Air  and 
Radiation. 

For  the  reasons  set  out  in  the 
preamble,  it  is  proposed  that  40  CFR 
Part  59  be  added  consisting  of  subpart 
D  to  read  as  follows: 

PART  5»— NATIONAL  VOLATILE 
ORGANIC  COMPOUND  EMISSION 
STANDARDS  FOR  CONSUMER  AND 
COMMERCIAL  PRODUCTS 

Subpart  D— National  Volatile  Organic 
Compound  Emission  Standards  tor 
Architectural  Coatings 

Sees. 

59.400  Applicability  and  designation  of 
source. 

59.401  Definitions. 

59.402  Standards. 

59.403  Container  labeling  requirements. 

59.404  Test  methods. 

59.405  Recordkeeping  requirements. 

59.406  Reporting  requirements. 

59.407  Variances. 
Authority:  42  U.S.C.  7401  et  seq. 

Subpart  D— National  Volatile  Organic 
Compound  Emission  Standards  for 
Architectural  Coatings 


§59.400 
source. 


Applicability  and  designation  of 


(a)  The  provisions  of  this  subpart 
apply  to  architectural  coatings 
manufactured  or  imported  on  or  after 


April  1, 1997  for  sale  or  distribution  in 
the  United  States. 

(b)  The  provisions  of  this  subpart 
apply  to  each  manufacttirer  or  importer 
of  architectural  coatings  that  sells  or 
distributes  these  coatings  in  the  United 
States. 

(c)  The  provisions  of  this  subpart  do 
not  apply  to  architectiual  coatings 
meeting  the  requirements  in  paragraphs 
(c)(1),  (c)(2).  (c)(3),  (c)(4),  or  (c)(5)  of  this 
section. 

(1)  Coatings  that  are  manufactured 
exclusively  for  sale  or  distribution 
outside  the  United  States. 

(2)  Coatings  that  are  manubcttued  or 
imported  prior  to  April  1, 1997. 

(3)  Coatings  that  are  sold  in 
nonrefiUable  aerosol  containers. 

(4)  Coatings  that  are  collected  and 
redistributed  at  community-based  paint 
exchanges. 

(5)  Coatings  that  are  sold  in  containers 
with  a  volume  of  one  liter  or  less. 

f  50.401    Definitions. 

Administrator  means  the 
Administrator  of  the  United  States 
Environmental  Protection  Agency  (U.S. 
EPA)  or  his  or  her  authorized 
representative. 

Antenna  coating  means  a  coating 
formulated  and  recommended  for 
application  to  equipment  and  associated 
structural  appurtenances  that  are  used 
to  receive  or  transmit  electromagnetic 
signals. 

Anti-fouling  coating  means  a  coating 
formulated  and  recommended  for 
application  to  submerged  stationary 
structures  and  their  appurtenances  to 
prevent  or  reduce  the  attachment  of 
marine  or  &«shwater  biological 
organisms,  including,  but  not  limited  to, 
coatings  registered  with  the  EPA  under 
the  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (7  U.S.C.  136.  et  seq.) 
and  nontoxic  foul-release  coatings. 

Anti-grafftti  coating  means  a  clear  or 
opaque  high  performance  coating 
specifically  labeled  as  an  anti-graffiti 
coating  and  formulated  and 
recommended  for  application  to  interior 
and  exterior  walls,  doors,  partitions, 
fences,  signs,  and  murals  to  deter 
adhesion  of  graffiti  and  to  resist 
repeated  scrubbing  and  exposure  to 
harah  solvents,  cleansers,  or  scouring 
agents  used  to  remove  graffiti. 

Appurtenance  means  any  accessory  to 
a  stationary  structure,  whether  Installed 
or  detached  at  the  proximate  site  of 
installation,  including  but  not  limited 
to:  bathroom  and  kitchen  fixtiues; 
cabinets;  concrete  forms;  doors; 
elevators;  fences;  hand  railings;  heating 
equipment,  air  conditioning  equipment, 
and  other  fixed  mechanical  equipment 
or  stationary  tools;  lamp  posts; 
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partitions;  pi^es  and  piping  systems; 
rain  gutters  atid  downspouts;  stairways, 
fixed  ladders,  catwalks,  and  fire 
escapes;  and  window  screens. 

Architectumi  coating  means  a  coating 
recommended  for  field  application  to 
stationary  structures  and  their 
appurtenances,  to  portable  buildings,  to 
pavements,  or  to  curbs. 

Architectumi  coating  importer  or 
importer  meatis  a  company,  group,  or 
individual  that  brings  architectural 
coatings  from  a  location  outside  the 
United  States  into  the  United  States  for 
sale  or  distribution  within  the  United 
States. 

Architectural  coating  manufacturer  or 
monu/actu/er  means  a  company,  group, 
or  individual  that  produces,  packages, 
or  repackages  architectural  coatings  for 
sale  or  distribution  in  the  United  States. 
A  company  J  9'oup,  or  individual  that 
repackages  architectural  coatings  as  part 
of  a  community-based  paint  exchange, 
and  does  not  produce,  package,  or 
repackage  any  other  architectural 
coatings  for  siile  or  distribution  in  the 
United  States^  is  excluded  from  this 
definition. 

Below-ground  wood  preservative 
means  a  coating  that  is  form\ilated  and 
recommended  to  protect  below-ground 
wood  from  decay  or  insect  attad^  and 
that  is  registered  with  the  EPA  under 
the  Federal  Insecticide,  Fungicide,  and 
RodenUdde  Act  (7  U.S.C.  136,  et  seq.). 

Bituminousi  coating  and  mastic  means 
a  coating  or  mastic  formulated  and 
recommended  for  roofing,  pavement 
sealing,  or  waterproofing  that 
incorporates  bitiunens.  Bitumens  are 
black  or  browti  materials  including,  but 
not  limited  to,  asphalt,  tar,  pitch,  and 
asphaltite  that  are  soluble  in  carbon 
disulfide,  consist  mainly  of 
hydrocarbons,  and  are  obtained  from 
natural  deposits  of  asphalt  or  as 
residues  from  the  distillation  of  crude 
petroleum  or  coal. 

Bond  breaker  means  a  coating 
formulated  anid  recommended  for 
application  between  layers  of  concrete 
to  prevent  a  freshly  poured  top  layer  of 
concrete  from  bonding  to  the  layer  over 
which  it  is  poiired. 

Chalkboard  resurfacer  means  a 
coating  formulated  and  recommended 
for  appUcatioi  to  chalkboards  to  restore 
a  suitable  siuQice  for  writing  with  chalk. 

Clear  coatii^g  means  a  coating  that 
produces  a  dry  film  that  allows  light  to 
pass  through,  so  that  the  substrate  may 
be  distinctly  seen. 

Clear  ana  skmitransparent  wood 
preservative  nieans  a  coating  that  is 
formulated  and  recommended  to  protect 
exposed  wood  froia  decay  or  insect 
attack,  registered  with  the  EPA  under 
the  Federal  Insecticide,  Fungicide,  and 


Rodenticide  Act  (7  U.S.C.  136,  et  seq.). 
that  may  change  the  color  of  the 
substrate  but  does  not  conceal  the 
substrate. 

Coating  means  a  protective, 
decorative,  or  functional  film  applied  to 
a  surface.  Such  materials  include,  but 
are  not  limited  to,  paints,  topcoats, 
varnishes,  sealers,  stains,  washcoats, 
basecoats,  enamels,  and  temporary 
protective  coatings. 

Coating  product  means  all  coatings 
produced  by  one  manufactiuer  or 
imported  by  one  importer  that  have  the 
same  formulation  and  are  defined 
within  the  same  architectural  coating 
category  listed  in  Table  1  of  this 
subpart. 

Colorant  means  a  concentrated 
pigment  dispersion  of  water,  solvent, 
and/or  binder  that  is  added  to  an 
architectural  coating  in  a  paint  store  or 
on-site  to  produce  the  desired  color. 

Community-based  paint  exchange 
means  a  program  in  which  members  of 
the  general  public  may  drop  off  and 
pick  up  usable  post-consiuner 
architectural  coatings  in  order  to  reduce 
household  hazardous  waste. 

Concrete  curing  compound  means  a 
coating  formulated  and  recommended 
for  application  to  freshly  placed 
concrete  to  retard  the  evaporation  of 
water. 

Concrete  protective  coating  means  a 
high  build  coating  formulated  and 
recommended  for  application  in  a  single 
coat  over  concrete,  plaster,  or  other 
cementitious  surfaces.  These  coatings 
are  formulated  to  be  primerless,  one- 
coat  systems  that  can  be  applied  over 
form  oils  and/or  unciued  concrete. 
These  coatings  prevent  spalling  of 
concrete  in  freezing  temperatures  by 
providing  long-term  protection  from 
water  and  chloride  ion  intrusion. 

Container  means  the  individual 
receptacle  that  holds  the  coating  for 
storage  and  distribution. 

Dry  fog  coating  means  a  coating 
formulated  and  recommended  only  for 
spray  application  such  that  overspray 
droplets  dry  before  subsequent  contact 
with  incidental  surfaces  in  the  vicinity 
of  the  surface  coating  activity. 

Exempt  compounds  means  specific 
organic  compounds  that  are  not 
considered  volatile  organic  compoimds 
due  to  negligible  photochemical 
reactivity.  The  exempt  compounds  are 
specified  in  §  51.100(s)  of  this  chapter. 

Exterior  coating  means  an 
architectural  coating  formulated  and 
recommended  for  use  in  conditions 
exposed  to  the  weather. 

Extreme  high  durability  coating 
means  an  air  dry  fluoropolymer-based 
coating  that  is  formulated  and 
recommended  for  the  protection  of 


architectural  subsections  and  that  meets 
the  weathering  requirements  of 
American  Architectural  Manufacturer's 
Association  specification  605.2  Section 
7.9. 

Fire-retardant/resistive  coating  means 
a  clear  or  opaque  coating  formulated 
and  recommended  to  retard  ignition  and 
flame  spread,  or  to  delay  melting  or 
structural  weakening  due  to  high  heat 
that  has  been  fire  tested  and  rated  by  a 
certified  laboratory  for  use  in  bringing 
buildings  and  construction  materials 
into  compliance  with  Federal,  State,  and 
local  building  code  requirements. 

Flat  coating  means  a  coating  that  is 
not  defined  under  any  other  definition 
in  this  section  and  that  registers  gloss 
less  than  15  on  an  85-degree  meter  or 
less  than  5  on  a  60-degree  meter 
according  to  American  Society  for 
Testing  and  Materials  Method  D523, 
Standard  Test  Method  for  Specular 
Gloss. 

Floor  coating  means  a  coating  that  is 
formulated  and  recommended  for 
application  to  flooring  including,  but 
not  limited  to,  decks,  porches,  and  steps 
and  that  has  a  high  degree  of  abrasion 
resistance. 

Flow  coating  means  a  coating  that  is 
used  by  electric  power  companies  or 
their  subcontractors  to  mainteiin  the 
protective  coating  systems  present  on 
utility  transformer  units. 

Form  release  compound  means  a 
coating  formulated  and  recommended 
for  appUcation  to  a  concrete  form  to 
prevent  the  freshly  placed  concrete  from 
bonding  to  the  form.  The  form  may 
consist  of  wood,  metal,  or  some  material 
other  than  concrete. 

Graphic  arts  coating  or  sign  paint 
means  a  coating  formulated  and 
recommended  for  hand-application 
either  on  site  or  in  shop  by  artists  using 
brush  or  roller  techniques  to  indoor  or 
outdoor  signs  (excluding  structural 
components)  and  murals  including 
lettering  enamels,  poster  colors,  copy 
blockers,  and  bulletin  enamels. 

Heat  reactive  coating  means  a  high 
performance  phenolic-based  coating 
requiring  a  minimiun  temperatiue  of 
191  'C  (375  *F)  to  204  "C  (400  "F)  to 
obtain  complete  polymerization  or  cure. 
These  coatings  are  formulated  and 
recommended  for  commercial  and 
industrial  use  to  protect  substrates  bom 
degradation  and  maintain  product 
purity  in  which  one  or  more  of  the 
following  extreme  conditions  exist: 

(1)  Continuous  or  repeated  immersion 
exposiue  to  90  to  98  percent  sulfuric 
acid  or  oleum; 

(2)  Continuous  or  repeated  immersion 
exposure  to  strong  organic  solvents; 
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(3)  Continuous  or  repeated  immersion 
exposure  to  petroleum  processing  at 
high  temperatures  and  pressures;  and 

(4)  Continuous  or  repeated  immersion 
exposure  to  food  or  pharmaceutical 
products  which  may  or  may  not  require 
high  temperature  sterilization. 

High  temperature  coating  means  a 
high  performance  coating  formulated 
and  recommended  for  appUcation  to 
substrates  exposed  continuously  or 
intermittently  to  temperatures  above 
260  °C  (500  "F). 

Impacted  immersion  coating  means  a 
high  performance  maintenance  coating 
formulated  and  recommended  for 
application  to  steel  structures  subject  to 
immersion  in  turbulent,  debris-laden 
water.  These  coatings  are  specifically 
resistant  to  high-energy  impact  damage 
caused  by  floating  ice  or  debris. 

Importer  (See  the  definition  for 
architectiual  coating  importer.) 

Industrial  maintenance  coatings  mean 
high  performance  architectural  coatings 
including  primers,  sealers, 
undercoaters,  and  intermediate  and 
topcoats  formulated  for  substrates  in 
industrial,  commercial,  or  institutional 
situations  that  are  exposed  to  one  or 
more  of  the  following  extreme 
environmental  conditions: 

(1)  Immersion  in  water,  wastewater, 
or  chemical  solutions  (aqueous  and 
nonaqueous  solutions),  or  chronic 
exposure  of  interior  surfaces  to  moisture 
condensation; 

(2)  Acute  or  chronic  exposure  to 
corrosive,  caustic,  or  acidic  agents,  or  to 
chemicals,  chemical  fumes,  or  chemical 
mixtures  or  solutions; 

(3)  Repeated  exposure  to  temperatures 
above  120  "C  (250  "F); 

(4)  Repeated  (frequent)  heavy 
abrasion,  including  mechanical  wear 
and  repeated  (frequent)  scrubbing  with 
industrial  solvents,  cleansers,  or 
scouring  agents;  or 

(5)  Exterior  exposure  of  metal 
structures  and  structural  components. 

Interior  clear  wood  sealer  means  a 
low  viscosity  coating  formulated  and 
recommended  for  sealing  and  preparing 
porous  wood  by  penetrating  the  wood 
and  creating  a  imiform  smooth  substrate 
for  a  finish  coat  of  paint  or  varnish. 

Interior  coating  means  an 
architectural  coating  formulated  and 
recommended  for  use  in  conditions  not 
exposed  to  natural  weathering. 

Label  means  any  written,  printed,  or 
graphic  matter  affixed  to,  applied  to, 
attached  to,  blown  into,  formed,  molded 
into,  embossed  on,  or  appearing  upon 
any  architectvual  coating  container  for 
purposes  of  branding,  identifying,  or 
giving  information  with  respect  to  the 
product,  use  of  the  product,  or  contents 
of  the  container. 


Lacquer  means  a  clear  or  pigmented 
wood  finish  including  clear  lacquer 
sanding  sealers  formulated  with 
cellulosic  or  synthetic  resins  to  dry  by 
evaporation  without  chemical  reaction 
and  to  provide  a  solid,  protective  film. 

Low  solids  stain  means  a  stain 
containing  one  pound  or  less  of  soUds 
per  gallon  (0.12  kilograms  per  Uter)  of 
coating  material  and  for  which  at  least 
half  of  the  volatile  component  is  water. 

Low  solids  wood  preservative  means  a 
wood  preservative  containing  one 
pound  or  less  of  soUds  per  gallon  (0.12 
kilograms  per  liter)  of  coating  material 
and  for  wUch  at  least  half  of  the  volatile 
component  is  water. 

Manufacturer  (See  the  definition  for 
architectural  coating  manufactiuer.) 

Magnesite  cement  coating  means  a 
coating  formulated  and  recommended 
for  appUcation  to  magnesite  cement 
decking  to  protect  the  magnesite  cement 
substrate  fit}m  erosion  by  water. 

Mastic  texture  coating  means  a 
coating  formulated  and  recommended  to 
cover  holes  and  minor  cracks  and  to 
conceal  surface  irregularities,  and  is 
applied  in  a  single  coat  of  at  least  10 
mils  (0.010  inches;  dry  film  thickness). 

Metallic  pigmented  coating  means  a 
nonbituminous  coating  containing  at 
least  0.4  poimds  of  metalhc  pigment  per 
gallon  (0.048  kilograms  per  liter)  of 
coating  including,  but  not  limited  to, 
zinc  pigment. 

Multi-colored  coating  means  a  coating 
that  is  packaged  in  a  single  container 
and  exhibits  more  than  one  color  when 
applied. 

Nonferrous  ornamental  metal 
lacquers  and  surface  protectant  means  a 
clear  coating  formulated  and 
recommended  for  application  to 
ornamental  architectural  metal 
substrates  (bronze,  stainless  steel, 
copper,  brass,  and  anodized  aluminiun) 
to  prevent  oxidation,  corrosion,  and 
surface  degradation. 

Nonflat  coating  means  a  coating  that 
is  not  defined  under  any  other 
definition  in  this  section  and  that 
registers  a  gloss  of  15  or  greater  on  an 
85-degree  meter  or  five  or  greater  on  a 
60-degree  meter  according  to  American 
Society  for  Testing  and  Materials 
Method  D523,  Standard  Test  Method  for 
Specular  Gloss. 

Nuclear  coating  means  any  protective 
coating  used  to  seal  porous  siufaces 
such  as  steel  (or  concrete)  that  otherwise 
would  be  subject  to  intrusion  by 
radioactive  materials.  These  coatings 
must  be  resistant  to  long-term  (service 
life)  cumulative  radiation  exposure 
(American  Society  for  Testing  and 
Materials  Method  D4082),  relatively 
easy  to  decontaminate  (American 
Society  for  Testing  and  Materials 


Method  D4256),  and  resistant  to  various 
chemicals  to  which  the  coatings  are 
likely  to  be  exposed  (American  Society 
for  Testing  and  Materials  Method 
D3912).  General  protective  requiremeats 
are  outlined  by  the  Department  of 
Energy  (formerly  U.S.  Atomic  Energy 
Commission  Regulatory  Guide  1.54). 

Opaque  coating  means  a  coating 
producing  a  dry  film  that  does  not  allow 
Ught  to  pass  through,  so  that  the 
substrate  is  concealed  from  view. 

Opaque  stain  means  a  coating  labeled 
as  a  stain  and  formulated  and 
recommended  to  hide  the  sur&ce  but 
not  conceal  its  textiue. 

Opaque  wood  preservative  means  a 
coating  formulated  and  recommended  to 
protect  wood  from  decay  or  insect  attack 
that  is  not  classified  as  a  clear, 
semitransparent,  or  below-ground  wood 
preservative  and  that  is  registered  with 
the  EPA  under  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (7 
U.S.C.  136etseq.). 

Pigmented  means  containing  finely 
ground  insoluble  powder  dispersed  to 
give  a  characteristic  color. 

Post-consumer  coating  means  an 
architectiual  coating  that  has  previously 
been  purchased  or  distributed  but  not 
appUed,  and  reenters  the  marketplace  to 
be  purchased  by  or  distributed  to  a 
consiuner.  Post-consumer  coatings 
include,  but  are  not  limited  to,  coatings 
collected  during  community-based 
household  hazardous  waste  collection 
programs  for  repackaging  or  blending 
with  virgin  coating  materials. 

Pretreatment  wash  primer  means  a 
primer  that  contains  a  minimum  of  0.5 
percent  acid,  by  weight,  that  is  applied 
directly  to  bare  metal  surfaces  in  thin 
films  to  provide  corrosion  resistance 
and  to  promote  adhesion  of  subsequent 
topcoats. 

Primer  means  a  coating  formulated 
and  recommended  for  application  to 
substrates  to  provide  a  finn  bond 
between  the  substrate  and  subsequent 
coats. 

Quick-dry  enamel  means  a  nonflat 
coating  that  has  the  following 
characteristics: 

(1)  Is  capable  of  being  appUed  directly 
from  the  container  under  normal 
conditions  with  ambient  temperatures 
between  16  and  27  "C  (60  and  80  "F); 

(2)  When  tested  in  accordance  with 
American  Society  for  Testing  Materials 
Method  D1640,  Standard  Test  Methods 
for  Drying,  Curing,  or  Film  Formation  of 
Organic  Coatings  at  Room  Temperature, 
sets  to  touch  in  two  hours  or  less,  is  tack 
free  in  four  hoius  or  less,  and  dries  hard 
in  eight  hours  or  less  by  the  mechanical 
test  method;  and 

(3)  Has  a  dried  film  gloss  of  70  or 
above  on  a  60  degree  meter. 
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Quick-dryprimer,  sealer,  and 
undercoater  means  a  primer,  sealer,  or 
imdercoater  that  is  dry  to  the  touch  in 
one-half  hoif  and  can  be  recoated  in 
two  hours  ^en  tested  in  accordance 
with  American  Society  for  Testing  and 
Materials  Method  D1640,  Standard  Test 
Methods  for  Drying,  Curing,  or  Film 
Formation  of  Organic  Coatings  at  Room 
Temperature. 

Recycled  coating  means  an 
architectural  coating  that  contains  some 
portion  of  past-consumer  coating. 
Recycled  architectural  coatings  include, 
but  are  not  limited  to,  post-consumer 
coatings  that  have  been  repackaged  or 
blended  mtl^  virgin  coating  materials. 

Repackaging  means  to  transfer  an 
architectural  coating  from  one  container 
to  another  coctfuner  for  sale  or 
distribution  In  the  final  container. 

Repair  and  maintenance 
thermoplastic  coating  means  an 
industrial  maintenance  coating  that  has 
vinyl  or  chlorinated  rubber  as  a  primary 
resin  and  is  recommended  solely  for  the 
repair  of  existing  vinyl  or  chlorinated 
ruober  coatii^s  without  the  full  removal 
of  the  existing  coating  system. 

Roof  coatiikg  means  a  nonbituminous 
coating  or  a  nonthermoplastic  rubber 
coating  formulated  and  recommended 
for  application  to  exterior  roofs  for  the 
primary  purpose  of  preventing 
penetration  of  the  substrate  by  water  or 
reflecting  heat  and  reflecting  ultraviolet 
radiation. 

Rust  preventive  coating  means  a 
coating  formulated  and  recommended 
for  use  in  preventing  the  corrosion  of 
ferrous  metal  surfaces  in  residential 
situations. 

Sales  meanp  the  introduction  of  a 
coating  product  into  U.S.  commerce. 
Sanding  sealer  means  a  clear  wood 
coating  formulated  and  recommended 
for  apphcatloc  to  bare  wood  to  seal  the 
wood  and  to  provide  a  coat  that  can  be 
sanded  to  create  a  smooth  surface.  A 
sanding  sealer  that  also  meets  the 
definition  of  4  lacquer  sanding  sealer 
shall  not  be  considered  in  this  category, 
but  shall  be  considered  to  be  in  the 
lacquer  category. 

Sealer  mea»s  a  coating  formulated 
and  recommehded  for  application  to 
substrates  for  one  or  more  of  the 
following  purposes:  to  prevent 
subsequent  coatings  from  being 
absorbed  by  tke  substrate;  to  prevent 
harm  to  subseiquent  coatings  by 
materials  in  the  substrate;  to  block 
stains,  odors,  or  efflorescence;  to  seal 


fire,  smoke,  or  water  damage;  or  to 
condition  chalky  surfaces. 

Semitransparent  stain  means  a 
coating  formiilated  and  recommended 
for  application  to  substrates  to  impart  a 
desired  color  without  completely 
concealing  the  siuface  or  its  natural 
texture  or  grain  pattern. 

Shellac  moans  a  clear  or  pigmented 
coating  formulated  with  natural  resins 
soluble  in  alcohol  (including,  but  not 
limited  to,  the  resinous  secretions  of  the 
lac  beetle,  Laciffer  lacca).  Shellacs  dry 
by  evaporation  without  chemical 
reaction  and  provide  a  quick-drying, 
solid  protective  film  that  may  be  u^d 
for  blocking  stains. 

Swimming  pool  coating  means  a 
coating  formulated  and  recommended  to 
coat  the  interior  of  swimming  pools  and 
to  resist  swimming  pool  chemicals. 

Thermoplastic  rubber  coating  and 
mastic  means  a  coating  or  mastic 
formulated  and  recommended  for 
application  to  roofing  or  other  structimd 
surfaces  and  that  incorporates  no  less 
than  40  percent  by  weight  of 
thermoplastic  rubbers  in  the  total  resin 
soUds  {md  may  also  contain  other 
ingredients  including,  but  not  limited 
to,  fillers,  pigments,  and  modifying 
resins. 

Tint  Base  means  a  coating  to  which 
colorant  is  added  to  produce  a  desired 
color. 

Traffic  marking  coating  means  a 
coating  formulated  and  recommended 
for  maridng  and  striping  streets, 
highways,  and  other  traffic  surfaces 
including,  but  not  limited  to,  curbs, 
berms.  driveways,  parking  lots,  and 
airport  nmways. 

Undercoater  means  a  coating 
formulated  and  recommended  to 
provide  a  smooth  surface  for  subsequent 
coats. 

Varnish  means  a  clear  or  semi- 
transparent  coating  (excluding  lacquers 
and  shellacs)  formulated  to  provide  a 
durable,  soUd,  protective  film. 
Varnishes  may  contain  small  amoimts  of 
pigment  to  color  a  siuface,  or  to  control 
the  final  sheen  or  gloss  of  the  finish. 

Volatile  organic  compound  or  VOC 
means  any  organic  compound  that 
participates  in  atmospheric 
photochemical  reactions,  that  is,  any 
organic  compound  other  than  those 
which  the  Administrator  designates  as 
having  negligible  photochemical 
reactivity.  For  a  list  of  compounds  that 
the  Administrator  has  designated  as 
having  negligible  photochemical 


reactivity,  also  referred  to  as  exempt 
compoimds,  refer  to  40  CFR  51.100. 

VOC  content.  (1)  VOC  content  means 
the  amount  of  VOC,  in  grams,  in  one 
liter  of  coating  thinned  to  the 
manufacturer's  maximum 
recommendation  excluding  the  voliune 
of  any  water,  exempt  compounds,  or 
colorant  added  to  tint  bases.  Grams  of 
VOC  per  liter  of  material  means  the 
wei^t  of  VOC  per  volvune  of  material 
and  is  calculated  by  using  equation  1 
unless  the  coating  meets  the  definition 
of  a  "low  solids"  stain  or  wood 
preservative,  in  which  case.  Equation  2 
is  used. 

VOC  =  i-^ 2 ££i    (Equation  1) 

(v.-v^-v.,) 

where: 

VOC  =  grams  of  VOC  per  liter  of  coating 
W,  =  weight  of  volatiles,  in  grams 
Ww  =  weight  of  water,  in  grams 
Wee  =  weight  of  exempt  compounds,  in 

grams 
V„  =  volume  of  coating,  in  liters 
Vw  =  voliune  of  water,  in  liters 
Vcc  =  volume  of  exempt  compounds,  in 

liters 

(2)  Equation  2  may  be  used  to 
calculate  the  VOC  content  of  the  coating 
for  low  solids  stains  and  wood 
preservatives: 

VOC,,  = — (Equation  2) 

\    m) 

where: 

VOCb  =  the  VOC  content  of  a  low  solids 
coating  in  grams  of  VOC  per  liter  of 
coating 
W,  =  weight  of  volatiles,  in  grams 
Ww  =  weight  of  water,  in  grams 
Wee  =  weight  of  exempt  compounds,  in 

grams 
Vm  =  volume  of  coating,  in  liters 

Waterproofing  (treatment)  sealer 
means  a  coating  that  is  applied  to 
porous  substrates  for  the  primary 
purpose  of  preventing  the  penetration  of 
water. 

§59.402    Standards. 

(a)  Effective  April  1, 1997  and 
thereafter,  manufactiirers  and  importers 
of  architectural  coatings  subject  to  this 
subpart  shall  limit  the  VOC  content  of 
each  architectural  coating  manufactured 
or  imported  to  the  VOC  levels  in  Table 
1,  except  as  provided  in  §  59.407. 
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Table  1  .—Architectural  Coating  Volatile  Organic  Compound  Content  levels 

[Unless  othofwise  specified,  units  are  in  grams  of  VOC  per  liter  of  coating  thinned  to  the  manufacturer's  maximum  recommendation  exckxing  Itie 

volume  of  any  water,  exempt  compounds,  or  colorant  added  to  tint  bases] 


Coating  category 


Effective 

April. 

1997 


Arrtenna  coatings 

Anti-fouling  coatings  - 

Anti-graffit)  coatings  — 

Bituminous  coatings  and  mastics 

Bond  txeakers  — 

Chalktx>ard  resurfacers - 

Concrete  curing  compounds 

Corx^rete  protective  coatings 

Dry  fog  coatings ... 

Extreme  high  durability  coatings  .. 
Fire-retardant/resistive  coatings: 
Clear  


Opaque 


Flat  coatings: 

Exterior  ~ — 

Interior - 

Floor  coatings  _ 

Flow  coatings _ 

Form  release  compounds - — 

Graphic  arts  coatings  (sign  paints) - 

Heat  reactive  coatings _ 

High  temperature  coatings - 

Impacted  immersion  coatings 

Industrial  maintenance  coatings  _ 

Lacquers  (including  lacquer  sanding  sealers) 

Magnesite  cement  coatings ~ 

Mastic  texture  coatings ~ ~........ 

Metallic  pigmented  coatings  ~ 

Multi-colored  coatings - 

Nonfen-ous  omamental  metal  lacquers  and  surface  protectants 

Nonflat  coatings: 


Exterior 


Interior _ 

Nuclear  coatings 

Pretreatment  wash  primers 
Primers  and  undercoaters  . 
Quick-dry  coatings: 


Enamels 


Primers,  sealers,  and  urxlercoaters  .„ 

Repair  and  maintenance  thermoplastic  coatings  

Roof  coatings - 

Rust  preventative  coatings  

SarxJing  sealers  (other  ttian  lacquer  sarxling  sealers) 

Sealers  (including  intenor  dear  wood  sealers)  ~ 

Shellacs: 


Clear 


Opaque  _ 

Stains: 

Clear  and  semitiansparent „ 

Opaque » 

Low  solids - ..... 

Swimming  pool  coatings 

ThemrK}plastic  rubber  coatings  and  mastics 

Traffic  meriting  coatings 

Vamishes  - 

Waterproofing  sealers  and  treatments: 

Clear 

Wood  preservatives: 

Below  ground  wood  preservatives  

Clear  and  semitransparent _.. 

Opaque 

Low  solids - 


530 
400 
600 

soo 
eoo 

450 
350 
400 
400 
800 

860 
450 

250 
250 
400 
650 
450 
SOO 
420 
650 
780 
450 
680 
600 
300 
500 
580 
870 

380 
380 
420 
780 
350 

450 
450 
650 
250 
400 
550 
400 

650 
550 

550 
350 
•120 
600 
550 
150 
450 

800 

400 

550 
550 
350 

•120 


•Units  are  grams  of  VOC  per  liter  of  coating,  including  water  and  exempt  compounds,  ttiinned  to  ttie  maximum  thinning  recommerxJed  by  the 
manufacturer. 
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(b)  If  anywhere  on  the  container  of 
any  architectiiral  coating,  or  any  label  or 
sticker  affixed  to  the  container,  or  in  any 
sales,  advertising,  or  technical  literature 
supplied  by  a  manufacturer  or  importer 
or  anyone  acting  on  their  behalf,  any 
representation  is  made  that  the  coating 
may  be  suitable  for  use  in  more  than  one 
of  the  coating  categories  listed  in  Table 
1,  then  the  mast  restrictive  VOC  level 
shall  apply.  Tltis  requirement  does  not 
apply  to  the  r^resentation  of  the 
following  coatings  in  paragraphs  (b)(1) 
through  (b)(7). 

(1)  High  temperature  coatings  that 
may  also  be  suitable  for  use  as  metallic 
pigmented  costings  shall  only  be  subject 
to  the  VOC  level  in  Table  1  for  high 
temperature  coatings. 

(2)  Lacquer  ^ding  sealers  that  may 
also  be  suitable  for  use  as  sanding 
sealers  in  conjunction  with  clear  lacquer 
topcoats  shall  only  be  subject  to  the 
VCXD  level  in  fable  1  for  lacquer  sanding 
sealers. 


(3)  Metallic  pigmented  coatings  that 
may  also  be  suitable  for  use  as  roof 
coatings,  industrial  maintenance 
coatings,  or  primers  shall  only  be 
subject  to  the  VOC  level  in  Table  1  for 
metallic  pigmented  coatings. 

(4]  Shellacs  that  may  also  be  suitable 
for  use  as  primers,  sealers,  or 
imdercoaters  shall  only  be  subject  to  the 
VOC  level  in  Table  1  for  shellacs. 

(5)  Fire-retardant/resistive  coatings 
that  may  be  suitable  for  use  as  any  other 
architectural  coating  shall  only  be 
subject  to  the  VOC  level  in  Table  1  for 
fire-retardant/resistive  coatings. 

(6)  Pretreatment  wash  primers  that 
may  be  suitable  for  use  as  primers  shall 
only  be  subject  to  the  VOC  level  in 
Table  1  for  pretreatment  wash  primers. 

(7)  Industrial  maintenance  coatings 
that  may  also  be  suitable  for  use  as 
primers  shall  only  be  subject  to  the  VOC 
level  in  Table  1  for  industrial 
maintenance  coatings. 

(c)  For  the  purpose  of  determining 
compliance  with  the  standards  of  this 


subpart,  the  VOC  content  shall  be 
determined  using  the  procedure  in  . 
§  59.404.  With  the  exception  of  low 
sohds  stains  and  low  solids  wood 
preservatives,  the  VOC  content  shall  be 
determined  in  grams  of  VOC  per  liter  of 
coating  thinned  to  the  manufactiirer's 
maximiun  recommendation  excluding 
the  volume  of  any  water,  exempt 
compounds,  or  colorant  added  to  tint 
bases.  For  low  solids  stains  and  low 
solids  wood  preservatives,  the  VOC 
content  shall  be  determined  in  units  of 
grams  of  VOC  per  Uter  of  coating 
thinned  to  the  manufacturer's  maximiun 
recommendation  including  the  voliune 
of  any  water  and  exempt  compounds. 

(d)  For  the  purpose  of  determining 
compliance  with  the  requirements  of 
this  subpart,  manufacturers  or  importers 
of  recycled  architectiual  coatings  may 
calculate  an  adjusted  VOC  content  to 
account  for  the  post-consumer  coating 
content.  The  adjusted  VOC  content  shall 
be  determined  using  Equation  3. 


Adjusted  VOC  -  Actual  VOC  - 


Actual  VOC 


Percent  Post-consumer  Coating 


100 


(Equation  3) 


Where: 

Adjusted  VOC'=  The  VOC  content 

assigned  to  the  recycled  coating  for 
purposes  0f  complying  vnth 
provisions  of  this  section  (grams 
VOC  per  liter  of  coating  thinned  to 
the  manu&ctiu«r's  maximum 
recommendation  excluding  the 
volume  of !any  water,  exempt 


Percent  Post-consumer  -  ■ 


compounds,  or  colorant  added  to 
tint  bases.) 

Actual  VOC  =  The  VOC  content  of  the 
coating  product  as  determined 
using  the  procedure  in  §  59.404. 

Percent  Post-consumer  Coating  =  The 
volume  percent  of  the  coating 
product  that  is  post-consiuner 

Volume  of  Post-c(Misumer  Coating 


architectural  coating  as  determined 
in  paragraph  (e)  of  this  section, 
(e)  Manufacturers  or  importers  of 
recycled  architectural  coatings 
calculating  an  adjusted  VOC  as 
described  in  §  59.402(d)  of  this  section 
shall  determine  the  post-consumer 
architectiual  coating  content  of  each 
recycled  coating  using  Equation  4. 


(Volume  of  Post-consumer  Coating  +  Volume  of  Virgin  Materials) 


X 1 00  Percent        (Equation  4) 


Whrae: 

Percent  Post-a  insumer  =  The  volume 
percent  of  la  recycled  coating  that  is 
post-consumer  coating  materials. 

Volume  of  Post-consumer  Coating  =  The 
-    voliune  of  post-consumer  coating 
materials  per  gallon  used  in  the 
producUoa  of  a  recycled  coating. 

Volume  of  Virgin  Materials  =  The 
volume  of  Virgin  coating  materials 
per  gallon  used  in  the  production  of 
a  recycled  coating. 

§  59.403    Containar  latMling  raqulrwnanls. 

(a)  Manufacturers  and  importers 
subject  to  the  provisions  of  this  subpart- 
shall  include  Ute  information  Usted  in 
paragraphs  (a)Cl]  through  (a)(3)  of  this 
section  on  the  abel  or  Ud  of  all 
architectural  cAatings  subject  to  this 


subpart  that  are  manufactured  or 
imported  on  or  after  April  1, 1997. 

(1)  The  date  of  manufacture  of  the 
contents  or  a  code  indicating  the  date  of 
manufacture. 

(2)  A  statement  of  the  manufacturer's 
recommendation  regarding  thinning  of 
the  coating.  This  requirement  does  not 
apply  to  the  thinning  of  architectural 
coatings  with  water.  If  thinning  of  the 
coating  prior  to  use  is  not  necessary,  the 
recommendation  shall  specify  that  the 
coating  is  to  be  applied  without 
thinning. 

(3)  The  maximum  VOC  content  of  the 
coating  in  the  container,  including  any 
recommended  thinning  With  the 
exception  of  low  sohds  stains  and  low 
soUds  wood  preservatives,  this  VOC 
content  shall  be  displayed  in  units  of 


grams  of  VOC  per  liter  of  coating 
thinned  to  the  manufacturer's  maximum 
recommendation  excluding  the  volume 
of  any  water,  exempt  compounds,  or 
colorant  added  to  tint  bases.  For  low 
solids  stains  and  low  solids  wood 
preservatives,  the  VOC  content  shall  be 
displayed  in  units  of  grams  of  VOC  per 
liter  of  coating  thinned  to  the 
manufacturer's  maximum 
recommendation  including  the  volume 
of  any  water  and  exempt  compounds. 

(b)  Manufacturers  and  importers  of 
industrial  maintenance  coatings 
manufactured  or  imported  on  or  after 
April  1, 1997  that  are  subject  to  the 
provisions  of  this  subpart  shall  display 
on  the  label  or  lid  of  the  container  the 
phrase  "NOT  INTENDED  FOR 
RESIDENTIAL  USE." 
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(c)  Manufacturers  or  importers  of 
recycled  coatings  complying  with  the 
reqiiirements  of  §  59.402(d)  shall 
indicate  the  post-consiuner  coating 
content  by  including  the  following 
statement  on  the  container  label  or  lid: 
"CXDNTAINS  NOT  LESS  THAN  X 
PERCENT  BY  VOLUME  POST- 
CONSUMER  COATING,"  where  "X"  is 
replaced  by  the  percent,  by  volume,  of 
post-consumer  architectiual  coating. 

159.404   Test  methods. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  the  EPA's  Reference 
Method  24  of  Appendix  A  of  Part  60  of 
this  chapter  shall  be  used  to  determine 
compliance  with  the  VOC  levels  in 
Table  1  of  §  59.402.  Analysis  of 
waterbome  coating  VOC  content 
determined  by  Reference  Method  24 
shall  be  adjusted  as  described  in  Section 
4.4  of  Reference  Method  24. 

(b)  The  Administrator  may  approve, 
on  a  case-by-case  basis,  alternative 
ijiethods  of  determining  the  VOC 
content  of  coatings  if  they  are 
demonstrated  to  the  Administrator's 
satisfaction  to  provide  results  equivalent 
to  or  more  acciuvte  than  those  oiitained 
using  Reference  Method  24. 

§59.405    Recordkeeping  requirements, 
(a)  Each  manufacturer  or  importer 
complying  with  the  recycled  coating 
provisions  in  §  59.402(d]  shall  maintain 
records  in  written  or  electronic  form  of 
the  information  specified  in  paragraphs 
(a)(1)  through  (a)(6)  of  this  section  for  a 
period  of  three  years. 

(1)  The  minimum  percent  post- 
consumer  coating  content  for  each 
recycled  coating. 

(2)  Calculations  of  the  adjusted  VOC 
as  determined  using  Equation  3  in 

§  59.402(d)  for  each  recycled  coating. 

(3)  The  volume  of  coating  received  for 
recycling. 

(4)  The  volxime  of  coating  received 
that  was  unusable. 

(5)  The  volume  of  virgin  materials. 

(6)  The  volume  of  the  final  recycled 
coating  manufactiued  or  imported. 

§  59.406    Reporting  requirements. 

(a)  All  reports  in  this  section  shall  be 
submitted  to  the  appropriate  address  as 
listed  in  §  60.4  of  subpart  A  of  this 
chapter. 

(d)  Each  manufacturer  and  importer  of 
coatings  subject  to  the  provisions  of  this 
subpart  shall  submit  an  initial  report  no 
later  than  April  1, 1997  or  within  180 
days  after  the  date  of  the  first 
architectiuBl  coating  manufactured  or 
imported.  The  initial  report  shall 
include  the  information  in  paragraphs 
(b)(1)  and  (b)(2)  of  this  section. 

(1)  The  name  and  mailing  address  of 
the  manufactiuer  or  importer. 


(2)  A  list  of  the  categories  from  Table 
1  in  §  59.402  in  which  coating  products 
are  manu&ctxired  or  imported. 

(c)  Manufacturers  or  importers  of 
recycled  architectural  coatings  shall 
report  to  the  Administrator  the 
information  in  paragraphs  (c)(1)  through 
(c)(5)  of  this  section  for  each  coating 
product  for  which  the  adjusted  VOC 
content,  as  determined  in  §  59.402(d)  is 
to  be  used  to  demonstrate  compliance. 
This  report  shall  be  submitted  by 
February  1  of  the  calendar  year 
following  the  year  in  which  the 
coating(s)  is  (are)  introduced  into 
commerce. 

(1)  The  volume  of  coating  received  for 
recycling. 

(2)  The  voliune  of  coating  received 
that  was  unusable. 

(3)  The  volume  of  virgin  materials 
used. 

(4)  The  minimum  post-consumer 
content  of  the  coatings  manu&ctured  or 
imported. 

(5)  The  volume  of  the  final  recycled 
coating  manufactiu«d  or  imported. 

(d)  In  cases  where  codes  are  used  to 
represent  the  date  of  manufactiue,  as 
provided  m  §  59.403fa)(l).  the 
manufacturer  or  importer  shall  submit 
an  explanation  of  each  date  code  to  the 
Administrator  by  April  1,  1997  or 
within  30  days  after  becoming  subject  to 
the  requirements  of  this  subpart.  This 
report  may  be  included  with  the  initial 
compliance  report.  An  explanation  of 
any  new  date  codes  shall  be  filed  with 
the  Administrator  no  later  than  30  days 
after  the  new  data  code  is  first 
introduced  into  commerce. 

§59.407    Variances. 

(a)  Any  manufacturer  or  importer  of 
architectiu^l  coatings  subject  to  the 
provisions  of  this  subpart  that  cannot 
comply  with  the  requirements  of  this 
subpart  because  of  extraordinary 
circiunstances  beyond  reasonable 
control  may  apply  in  writing  to  the 
Administrator  for  a  variance.  The 
variance  application  shall  include  the 
information  specified  in  paragraphs 
(a)(1)  through  (a)(3). 

(1)  The  specific  groimds  upon  which 
the  variance  is  sought. 

(2)  The  proposed  date(s)  by  which 
compliance  with  the  provisions  of  this 
subpart  will  be  achieved. 

(3)  A  compliance  report  reasonably 
detailing  the  method(s)  by  which 
compliance  will  be  achieved. 

(b)  Upon  receipt  of  a  variance 
application  containing  the  information 
required  in  paragraph  (a)  of  this  section, 
the  Administrator  will  hold  a  public 
hearing  to  determine  whether,  under 
what  conditions,  and  to  what  extent,  a 
variance  from  the  requirements  in  this 


subpart  is  necessary  and  will  be 
permitted.  A  hearing  will  be  initiated  no 
later  than  75  days  after  receipt  of  a 
variance  application.  Notice  of  the  time 
and  place  of  the  hearing  will  be  sent  to 
the  applicant  by  certified  mail  not  less 
than  30  days  prior  to  the  hearing.  Notice 
of  the  hearing  will  also  be  published  in 
the  Fedo-al  Register  and  sent  to  every 
person  who  requests  such  notice,  not 
less  than  30  days  prior  to  the  hearing. 
At  least  30  days  prior  to  the  hearing,  the 
variance  appUcation  will  be  made 
available  to  the  pubUc  for  inspection. 
Information  submitted  to  the 
Administrator  by  a  variance  applicant 
may  be  claimed  as  confidential.  The 
Administrator  may  consider  such 
confidential  information  in  reaching  a 
decision  on  a  variance  application. 
Interested  members  of  the  public  will  be 
allowed  a  reasonable  opportunity  to 
testify  at  the  hearing  and  their  testimony 
will  be  considered. 

(c)  The  Administrator  may  grant  a 
variance  if  the  criteria  specified  in 
paragraphs  (c)(1)  throu^  (c)(3)  are  met. 

(1)  If  there  are  reasons  beyond  the 
reasonable  control  of  the  applicant  that 
complying  with  the  provisions  of  this 
subpart  would  result  in  economic 
hardship, 

(2)  The  public  interest  in  mitigating 
the  extraordinary  hardship  to  the 
applicant  by  issuing  the  variance 
outweighs  the  public  interest  in 
avoiding  any  increased  emissions  or  air 
contaminants  that  would  result  from 
issuing  the  variance,  and 

(3)  The  compliance  report  proposed 
by  the  applicant  can  reasonably  be 
implemented  and  will  achieve 
compliance  as  expeditiously  as  possible. 

(d)  Any  variance  order  will  specify  a 
final  compliance  date  by  which  the 
requirements  of  this  subpart  will  be 
achieved.  Any  variance  order  will 
contain  a  condition  that  specifies 
increments  of  progress  necessary  to 
assure  timely  comphance.. 

(e)  A  variance  shall  cease  to  be 
effective  upon  failure  of  the  party  to 
whom  the  variance  was  granted  to 
comply  with  any  term  or  condition  of 
the  variance. 

(f)  Upon  the  application  of  any  party, 
the  Administrator  may  review,  and  for 
good  cause,  modify,  or  revoke  a  variance 
fit)m  requirements  of  this  subpart  after 
holding  a  public  hearing  in  accordance 
with  the  provisions  of  paragraph  (b)  of 
this  section. 

[PR  Doc.  96-22266  Filed  8-30-96;  8:45  am] 

BILLMOCOOE  6660-SO-P 
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40  CFR  Parts  64, 70,  and  71 
[FRL-S606-1] 

Complianca  Asaurence  Monitoring 

agency:  Environmental  ProtectiaD 

Agency  (EPA). 

ACTION:  Correction  to  notice  of  public 

meeting;  notice  of  docmnent 

availability. 

SUMMARY:  The  August  13. 1996,  notice 
concerning  the  availability  of  the  draft 
Compliance  Assurance  Monitoring 
(CAM)  rule  and  the  notice  of  public 
meeting  (61  FR  41991)  included  a 
statement  that  the  draft  dociunents 
concerning  required  impact  analyses 
would  be  available  no  later  than  August 
30, 1996.  This  was  a  misstatement  and 
the  dociunents  will  not  be  available 
until  the  CAM  rule  is  promulgated. 
FOR  FURTHER  MFORMATION  CONTACT: 
Peter  Westlin,  Office  of  Air  Quality 
Planning  and  Standards,  (919)  541- 
1058. 

Dated:  Augiut  29, 1996. 
JalinS.S«tti. 

Director.  OfpctiofAir  Quality  Manning  and 
Standards. 

{FR  Doc  96-22^05  Filed  8-30-96;  8:45  am] 
BUJNO  COOC  tOlil  M  M 


40  CFR  Part  aOO 
[FRL-66S7-7]  I 

National  Oil  and  hiazardous 
SulMtancea  Continganqf  Plan  National 
Prioritias  Ual 

AGENCY:  Enviionmental  Protection 
Agency  (EPAJ 

ACTION:  Notice  of  intent  to  delete  the 
Seldon  Clark  property  from  the  General 
Electric/Shepherd  Farm  Superfund  Site 
from  the  National  Priorities  List  (NPL). 

SUMMARY:  The  Environmental  Protection 
Agency  (EPAX  Region  IV,  annovmces  its 
intent  to  delete  the  Seldon  Clark 
Property  from  the  General  Electric/ 
Shepherd  Farm  Superfund  Site  from  the 
National  Priofities  List  (NPL),  and 
requests  public  comment  on  this 
proposed  action.  The  NPL  constitutes 
Appendix  B  erf  40  CFR  part  300  which 
is  the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP),  promulgated  by  EPA,  pursuant  to 
Section  105  of  the  Comprehensive 
Environmental  Response, 
Compensatioa.  and  Liability  Act 
(CERCLA)  of  1980,  as  amended.  EPA 
and  the  State  of  North  Carolina 
Department  oj  Environment,  Health, 
and  Natural  I^lesources  have  determined 
that  the  Seldoti  Clark  Property  poses  no 


significant  threat  to  public  health  or  the 
environment  and  therefore,  CERCLA 
remedial  measures  are  not  appropriate. 
DATES:  Comments  must  be  submitted  by 
October  3. 1996. 

ADDRESSES:  Comments  may  be  mailed 
to:  Giezelle  S.  Bennett,  Remedial  Project 
Manager,  U.S.  Environmental  Protection 
Agency,  Region  FV,  345  Coiutland 
Street.  NE.  Atlanta.  GA  30365. 

Comprehensive  information  on  this 
Site  is  available  through  the  EPA  Region 
rv  public  docket,  whidi  is  located  at 
EPA's  Region  IV  office  and  is  available 
for  viewing  by  appointment  bom  9:00 
ajn.  to  4:00  p.m.,  Monday  through 
Friday,  excluding  holidays.  Requests  for 
appointments  or  copies  of  the 
background  information  frtim  the 
regional  public  docket  should  be 
directed  to  the  EPA  Region  IV  docket 
office. 

The  address  for  the  regional  docket 
office  is  Ms.  D^bie  Joiirdan,  U.S.  EPA, 
Region  IV.  345  Courtland  St,  NE, 
Atlanta.  GA  30365.  The  telephone 
number  is  404-347-5059,  ext  6217. 

Backgroimd  information  from  the 
regional  public  docket  is  also  available 
for  viewing  at  the  Site  information 
repository  located  at  the  Henderson 
County  Public  Library.  301  N. 
Washington  Street,  Hendersonville,  NC 
28792.  The  telephone  number  is  704- 
697-4725.  The  library  is  open  Monday 
through  Thursday  from  9:00  a.m.  to  9:00 
p.m..  and  on  Friday  and  Saturday  from 
9:00  a.m.  until  6:00  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Please  contact  either  Giezelle  Bennett  or 
Diane  Barrett.  U.S.  EPA.  Region  IV.  345 
Courtland  Street.  N.E..  Atlanta.  GA 
30365.  1-800-435-9233  ext.  2065  or 
2073. 

SUPPt^MENTARY  INFORMATION: 

L  Introductian 

This  notice  is  to  annoimce  EPA's 
intent  to  delete  the  Seldon  Clark 
Property  portion  of  the  General  Electric/ 
Shepherd  Farm  Superfund  Site  from  the 
NPL.  It  also  serves  to  request  public 
comments  on  the  deletion  proposal. 
EPA  will  accept  comments  on  this 
proposed  action  for  deletion  for  thirty 
days  after  publication  of  this  dociiment 
in  the  Federal  Register. 

EPA  identifies  sites  that  appear  to 
present  a  significant  risk  to  public 
health,  welfare,  or  environment  and 
maintains  the  NPL  as  the  list  of  these 
sites.  Sites  on  the  NPL  qualify  for 
remedial  responses  financed  by  the 
Hazardous  Substances  Response  Trust 
Fund  (Fund).  As  described  in  §  300.425 
(e)(3)  of  the  NCP,  sites  deleted  from  the 
NPL  remain  eligible  for  Fund-financed 
remedial  actions  in  the  imlikely  event 


that  conditions  at  the  site  warrant  such 
actions. 

n.  NPL  Deletion  Criteria 

The  NCP  establishes  the  criteria  that 
EPA  uses  to  delete  sites  from  the  NPL. 
In  accordance  with  Section  300.425(e) 
of  the  NCP.  sites  may  be  deleted  bom 
the  NPL  where  no  further  response  is 
appropriate.  In  making  this 
determination.  EPA.  in  consultation 
with  the  State,  considers  whether  the 
site  has  met  any  of  the  following  criteria 
for  site  deletion: 

(i)  Responsible  or  other  parties  have 
implemented  all  appropriate  response 
actions  required; 

(ii)  All  appropriate  response  actions 
imder  CERCIA  have  been  implemented 
and  no  further  response  actions  are 
deemed  necessary;  or 

(iii)  The  remedial  investigation  has 
determined  that  the  release  poses  no 
significant  threat  to  public  health  or  the 
environment  and.  therefore,  no  remedial 
action  is  appropriate. 

m.  Deletion  Procedures 

EPA  Region  FV  will  accept  and 
evaluate  public  comments  before 
making  a  final  decision  to  delete. 
Comments  from  the  local  community 
may  be  the  most  pertinent  to  deletion 
decisions.  The  following  procediues 
were  used  for  the  intended  deletion  of 
the  Seldon  Clark  Property  portion  of  the 
General  Electric/Shepherd  Farm  Site:  (1) 
EPA  Region  IV  has  recommended 
deletion  and  has  prepared  the  relevant 
documents.  (2)  The  State  has  concurred 
with  the  decision  to  delete  the  Seldon 
Qark  property.  (3)  Concurrent  with  this 
annoimcement,  a  notice  has  been 
published  in  the  local  newspaper  and 
has  been  distributed  to  appropriate 
federal,  state,  and  local  officials 
announcing  the  commencement  of  a  30- 
day  public  comment  period  on  the 
Notice  of  Intent  to  Delete.  (4)  EPA  has 
made  aU  relevant  documents  available 
for  public  review  at  the  information 
repository  and  in  the  Regional  Office. 

Partial  deletion  of  a  site  bom  the  NPL 
does  not  itself  create,  alter,  or  revoke 
any  individual's  rights  or  obligations. 
The  NPL  is  designed  primarily  for 
information  piuposes  and  to  assist  EPA 
management.  As  mentioned  earlier. 
Section  300.425(e)(30)  of  the  NCP  states 
that  deletion  of  a  site  from  the  NPL  does 
not  preclude  eligibility  of  the  site  for 
future  Fund-financed  response  actions. 

For  the  partial  deletion  of  this  Site. 
EPA  will  accept  and  evaluate  public 
comments  on  this  Notice  of  Intent  to 
Delete  before  finalizing  the  decision. 
The  Agency  will  prepare  a 
Responsiveness  Summary  to  address 
any  significant  public  comments 
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received  during  the  comment  period. 
The  deletion  is  finalized  after  the 
Regional  Administrator  places  a  Notice 
of  Eteletion  in  the  Federal  Renster. 

The  NPL  will  reflect  any  deletions  in 
the  next  publication  of  the  final  rule; 
Public  notices  and  copies  of  the 
Responsiveness  Siunmary  will  be  made 
available  to  local  residents  by- Region  TV. 

IV.  Basis  for  Intended  Seldon  Qaric 
Property  Deletion 

The  following  Site  summary  provides 
the  Agency's  rationale  for  the  proposed 
intent  for  partial  deletion  of  this  Site 
from  the  NPL. 

The  General  Electric/Shepherd  Farm 
Site  consists  of  three  non-contiguous 
disposal  areas  in  East  Flat  Rock, 
Henderson  County,  North  Carolina. 
These  disposal  areas  (subsites)  are 
knowrn  as  the  GE  property,  the  Shepherd 
Farm  property,  and  the  Seldon  Clark 
property. 

Tne  GE  Subsite  is  approximately  50 
acres  in  size  and  located  at  the 
southeastern  comer  of  Spartanburg 
Highway  and  Tabor  Road.  The 
Shepherd  Farm  Subsite  is 
approximately  31  acres  in  size  and  is 
located  on  Roper  Road,  approximately 
2500  feet  southwest  of  the  GE  Subsite. 

The  Seldon  Clark  Subsite  is  1  acre  in 
size  and  is  located  at  the  northeastern 
comer  of  Spartanbvug  Highway  and 
Tabor  Road,  directly  across  the  street 
from  the  GE  Subsite.  Geographically,  the 
center  of  the  subsite  is  located  at 
35''16'35"N  latitude  and  82''25'00"W 
longitude  according  to  the 
Henderson ville,  North  Carolina.  USGS 
7.5  minute  topographic  map. 

From  1955  to  present,  the  GE  facility 
has  been  used  to  develop,  design,  and 
manufactiu«  complete  high  intensity 
discharge  luminaire  systems,  which 
consists  of  the  assembly  of  optical 
components,  ballasts,  mountings,  and 
high  mast  lowering  devices.  From  about 
1955  until  1975,  GE  also  manufactiu^d 
"constant-ciurent"  transformers  at  this 
facility.  These  transformers  were  fiUed 
with  PCB-containing  oil,  which  were 
dehvered  to  the  facility  in  railroad  tank 
cars. 

Waste  streams  generated  by  GE's 
facility  from  the  beginning  of  plant 
operations  have  included  construction 
wastes,  buffing  compound,  epoxy 
compound,  phenolic  residue,  paint 
sludges,  PCB  capacitors,  solvents, 
transformer  oil,  electrical  insulators/ 
capacitors,  waste  acids,  dye  cast  mold 
released  hydrocarbons,  heavy  petroleiun 
greases,  and  varnish  residues.  These 
waste  streams  contain  many  VCK^, 
heavy  metals,  adds,  and  PCBs. 

The  GE  facility  contains  three 
landfills,  two  imlined  wastewater 


treatment  ponds,  26  acres  of 
landspreading  plots,  and  18  areas  where 
imderground  storage  tanks  were  located. 
From  approximately  1957  to  1970.  GE 
wastes  were  also  intermittently 
deposited  at  the  Shepherd  Farm 
property  where  it  was  diunped.  bumed, 
and  buUdozed  in  an  approximate  3-acre 
area  onsite.  The  Spring  Haven 
community  was  later  constructed  over  a 
portion  of  this  diunping  area. 

During  the  1960s  ana  early  1970s,  GE 
wastes  were  also  dumped  in  an 
approximate  0.3  acre  ravine  on  the 
Seldon  Clark  property.  GE  reported  that 
the  property  was  used  for  the  disposal 
of  construction  rubble  only,  but 
according  to  Mr.  Clark,  the  ravine  was 
also  filled  in  with  drums  of  aluminiun 
paint  and  drums  of  cleaning  fluid  from 
dye-casting  machinery.  Old 
transformers  are  also  reported  to  have 
been  deposited  in  the  ravine.  However, 
none  of  these  items  were  foimd  during 
EPA's  investigation. 

In  1988  and  1989,  EPA  conducted  Site 
hispections  and  investigations  at  all 
three  Subsites.  The  Site  was  proposed 
for  inclusion  on  the  NPL  in  February 
1992  and  finalized  on  the  NPL  in 
December  1994. 

EPA  performed  a  Remedial 
Investigation  of  all  three  subsites  in 
September  1994.  This  Notice  of  Intent  to 
Delete  (NOID)  is  limited  to  the  Seldon 
Clark  Subsite. 

Five  soil  samples  were  collected  from 
two  soil  borings  on  the  Seldon  Clark 
Subsite.  Semi-volatile  organic 
compounds,  pesticides  and  PCBs  were 
found,  but  all  were  at  concentrations 
under  the  soil  cleanup  levels  (SCLs) 
determined  in  the  feasibility  study.  One 
siuface  water/sediment  sample  was 
taken  downgradient  of  this  Subsite. 
Again,  semi-volatiles  and  PCBs  were 
found  at  concentrations  below  the  SCLs. 
One  groundwater  sample  was  collected 
downgradient  of  the  suspected  fill  area. 
This  sample  contained  one  semi-volatile 
compound  at  trace  concentrations. 

A  Record  of  Decision  (ROD)  for  the 
Site  was  signed  on  September  29, 1995. 
The  ROD  recommended  soil  and 
groimdwater  remediation  at  the  GE 
Subsite  and  the  Shepherd  Farm  Subsite. 
but  not  for  the  Seldon  Clark  Subsite. 

The  EPA  community  relations 
activities  at  the  Site  included  a  public 
meeting  on  August  3, 1995  to  present  to 
the  public  the  Agency's  Proposed  Plan 
for  remediation  at  the  Site.  Public 
comments  received  during  the  60-day 
public  comment  period  were  considered 
and  addressed  in  the  Responsiveness 
Summary.  This  document  was  included 
as  an  appendix  to  the  ROD. 

There  are  no  institutional  controls  for 
this  Subsite.  A  five-year  review  will  not 


be  conducted  at  the  Subsite,  due  to  the 
fact  that  soil  and  groundwater 
contaminants  are  below  the  SCLs.  The 
concentrations  found  in  the  samples 
taken  do  not  present  a  current  or  future 
threat  to  public  health  or  the 
environment. 

EPA,  with  conoirrence  of  the  State  of 
North  Carolina,  has  determined  that  all 
appropriate  Fund- financed  responses 
under  CERCLA  for  the  Seldon  Clark 
Subsite  have  been  completed,  and  that 
no  further  activities  by  responsible 
parties  are  appropriate.  Therefore,  EPA 
proposes  to  delete  this  Subsite  from  the 
NPL. 

Dated:  June  11. 1996. 
A.  Stanley  Meibui^g. 

Deputy  Regional  Administrator,  Region  IV, 
U.S.  Environmental  Protection  Agency. 
[PR  Doc.  96-21823  Filed  8-30-96;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

4^  CFR  Chapter  I 
[CC  Docket  No.  87-75] 

Provision  of  Aeronautical  Services  via 
the  Inmarsat  System 

action:  Proposed  rule;  extension  of 
comment  date. 

summary:  BT  North  America,  Inc. 
(BTNA)  requested  a  45-day  extension  of 
time  to  file  comments  in  response  to  the 
Further  Notice  of  Proposed  Rulemaking. 
BTNA  pointed  to  the  numerous  changes 
in  the  marketplace  since  the  initial 
petition  was  filed  and  the  Further 
Notice  was  issued,  and  the  need  for  an 
in-depth  analysis  of  these  changes.  The 
Commission  found  that  the  public 
interest  would  be  served  by  allowing 
additional  time  for  an  in-depth  analysis 
of  the  technical  and  policy  issues 
presented  in  the  Further  Notice.  The 
Commission  granted  BTNA's  extension 
request  and  the  comment  deadline  is 
extended  to  September  3, 1996. 
DATES:  Comments  are  due  on  or  before 
September  3, 1996.  Replies  are  due  on 
or  before  October  4,  1996. 
ADDRESSES:  Federal  Communications 
Commission,  1919  M  Street.  NW.. 
Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT:  Olga 
Madruga-Forti  at  (202)  418-0749. 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  Public 
Notice,  Report  No.  SPB-52  (released 
June  26, 1996): 

The  Commission  issued  a  Further 
Notice  of  Proposed  Rulemaking  in 
Provision  of  Aeronautical  Services  via 
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the  Inmarsat  System,  FCC  96-161,  61 
FR  30579  (June  17,  1996).  Based  on  the 
publication  d^te,  comments  are  due  July 
17, 1996  and  replies  are  due  Augvist  16, 
1996. 

BT  North  Ataerica.  Inc.  (BTNA)  has 
filed  a  Motion  for  an  Extension  of  Time 
to  extend  the  comment  date  an 
additional  45  days,  or  75  days  from 
publication  in  the  Federal  Register. 
BTNA  states  tkat  more  time  is  needed 
for  parties  to  provide  in-depth 
comments  based  on  changes  in  the 
industry  over  the  past  seven  years  and 
to  conduct  the  complex  technical 
analysis  required  to  address  the 
Commission's  tentative  conclusions. 

Accordingly,  pursuant  to  section 
0.261  of  the  Commission's  rules  on 
delegations  of  authority,  47  CFR  0.261. 
and  for  good  cause  shown,  BTNA's 
motion  is  granted. 

Comments  may  be  filed  on  or  before 
September  3,  ^996.  Replies  may  be  filed 
on  or  before  October  4, 1996. 

Federal  Communications  Commission 

William  F.  Caton, 

Acting  Secretart. 

[FR  Doc.  96-22198  Filed  8-30-96;  8:45  am] 

MUJNacooc  (7is-ei-u 
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47  CFR  Parts  1  and  25 
PB  DocfcM  No.  95-69] 

Preemption  of  Local  Zoning  Regulation 
of  Sateilita  Earth  Stations 

AGENCY:  Federal  Communications 
Conunission. 

ACTION:  Proposed  rule;  request  for 
comments. 

SUMMARY:  The  Commission  issued  a 
Report  and  Order  and  Further  Notice  of 
Proposed  Rulemaking  adopting  rules 
implementing  Section  207  of  the 
Teleconununications  Act  of  1996 
relating  to  nonfederal  restrictions  on 
installation  of  satellite  and  certain  other 
antennas.  The  Public  Notice  seeks  to 
refi'esh  the  record  and  requests 
comments  on  any  remaining  issues 
pertaining  to  satellite  earth  station 
anteimas  and  local  restrictions. 
DATES:  Comments  are  due  on  or  before 
September  27, 1996.  Replies  are  due  on 
or  before  October  28, 1996. 

ADDRESSES:  Federal  Communications 
Commission,  1919  M  Street.  NW., 
Washington.  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT. 
Rosalee  Chiara  at  (202)  418-0749. 
SUPPtEMENTARY  INFORMATKM:  The 
following  is  a  summary  of  Public 
Notice,  Report  No.  SPB-55  (released 
August  7, 199«): 


On  August  6, 1996,  the  Commission 
released  a  Report  and  Order  and  Further 
Notice  of  Proposed  Ridemaking       '•:''«'• ' 
adopting  rules  implementing  Section 
207  of  the  Telecommunications  Act 
with  respect  to  nonfederal  restrictions 
on  installation  of  satelUte  and  certain 
other  anteimas  used  to  receive  video 
programming.  (See  FCC  96-328 
(released  August  6, 1996))  In  this  order, 
the  Commission  stated  that  the 
International  Bureau  would  issue  this 
public  notice  soliciting  comment  to 
update  and  refresh  the  record  with 
respect  to  issues  that  are  not  addressed 
in  the  August  6  order  but  which  remain 
pending  in  IB  Docket  95-59. 
Accordingly,  we  seek  comment  on  any 
issues  pertaining  to  satellite  earth 
station  antennas  and  local  restrictions 
that  remain  in  light  of  the  Commission's 
August  6  action. 

Comments  filed  in  response  to  this 
public  notice  shoiild  be  filed  on  or 
before  September  27. 1996  and  replies 
should  be  filed  on  or  before  October  28, 
1996.  Copies  of  relevant  docimients  can 
be  obtained  in  the  FCC  Reference 
Center,  1919  M  Street.  NW.,  Room  239, 
Washington,  DC.  and  also  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service.  (202)  857-3800.  2100  M  Street. 
NW.,  Suite  140.  Washington.  DC  20037. 
For  further  information  contact  Rosalee 
Chiara,  202-418-0749. 

Federal  Comnlunications  Commission. 

William  F.  Caton. 

Acting  Secretary. 

[FR  Doc.  96-22199  Filed  8-30-96;  8:45  am] 

BajjNG  cooc  ant-oi-p 


47  CFR  Part  22 

[WT  Docket  No.  96-182;  QEN  Docket  No. 
90-314;  FCC  9ft-31 9] 

Competitive  Seivice  Safeguards  for 
Local  Exchange  Carrier  Provision  of 
Commarclal  Mobila  Radio  Services 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Nodce  of  proposed  rulemaking. 

SUMMARY:  In  this  Notice  of  Proposed 
Rulemaking  [NPRM\.  in  WT  Docket  No. 
96-162  and  GEN  Docket  No.  90-314,  the 
Conunission  initiates  a  comprehensive 
review  of  the  existing  regulatory 
framework  of  structmal  and 
nonstructural  safeguards  for  local 
exchange  carrier  (LEC)  provision  of 
commercial  mobile  radio  services 
(CMRS).  The  Commission  proposes  to 
eliminate  the  ciurent  requirement  that 
Bell  Operating  Companies  (BOCs)  must 
provide  cellular  service  through  a 


structurally  separate  corporation.  The 
Commission  also  proposes  rule  changes 
necessary  to  implement  those 
provisions  of  the  Telecommunications 
Act  of  1996,  Public  Law  104-104, 110 
Stat.  56  (1996)  ("the  1996  Act")  that 
govern  the  joint  marketing  of  CMRS  and 
landline  services,  protections  for 
customer  proprietary  network 
information  (CPNI)  and  network 
information  disclosure.  The 
Commission's  objective  is  to  implement 
further  the  mandate  of  the  Omnibus 
Budget  Reconciliation  Act  of  1993,  Title 
VI,  Sections  6002(b)(2)(A), 
6002(b)(2)(B),  Public  Uw  No.  103-66, 
107  Stat.  312,  392  (1993)  to  treat  similar 
commercial  mobile  radio  services 
similarly  by  placing  all  CMRS  licensees 
under  a  imifbrm  set  of  nonstructural 
safeguards. 

DATES:  Comments  must  be  filed  on  or 
before  October  3, 1996.  Reply  comments 
are  to  be  filed  on  or  before  October  24, 
1996.  Comment  of  the  Office  of 
Management  and  Budget  on  the 
information  collections  contained 
herein  are  due  November  4. 1996. 
ADDRESSES:  Federal  Commimications 
Commission,  1919  M  Street,  NW., 
Washington.  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT:  Jane 
Halprin  or  Mika  Savir.  Commercial 
Wireless  Division,  Wireless 
Telecommunications  Bureau,  at  (202) 
418-0620. 

SUPPLEMENTARY  INFORMATION:  This 
Notice  of  Proposed  Rulemaking  in  WT 
Docket  No.  96-162  and  GEN  Docket  No. 
90-314,  adopted  on  July  25, 1996  and 
released  on  Augiist  13. 1996,  is  available 
for  inspection  and  copying  diuing 
normal  business  hours  in  the  FCC 
Reference  Center,  Room  575.  2000  M 
Street,  NW..  Washington,  DC.  The 
complete  text  may  also  be  purchased 
fit)m  the  Commission's  copy  contractor. 
International  Transcription  Service. 
Inc.,  2100  M  Street.  NW..  Suite  140, 
Washington.  DC  20037,  (202)  857-3800. 
Synopsis  of  the  Notice  of  Proposed 
Rulemaking: 

I.  Background 

1.  Currently,  there  are  distinct  rules 
for  BOC  provision  of  cellular  service 
versus  non-BOC  provision  of  personal 
communications  service  (PCS)  and  other 
commercial  mobile  radio  services.  BOCs 
are  required  to  provide  cellular  service 
through  structurally  separate  subsidiary 
corporations,  whereas  all  other  LECs 
may  provide  cellular  service  on  an 
unseparated  basis.  Moreover,  the 
Commission  has  declined  to  impose 
these  restrictions  on  LEC,  including 
BOC,  provision  of  other  CMRS,  such  as 
PCS  and  specialized  mobile  radio  (SMR) 
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service.  The  BOCs  have  sought  relief 
from  the  Commission's  cellular 
structiual  separation  rule  on  the 
grounds  of  changed  circumstances  and 
competitive  necessity.  The  BCX]s' 
challenges  to  the  continued  viability  of 
the  restrictions  contained  in  Section 
22.903  are  premised  on  two  points:  (1) 
the  Commission's  existing 
interconnection  rules  and  accounting 
safeguards  are  sufficient  to  protect 
against  anti-competitive  behavior  by  the 
BOCs;  and  (2)  LECs  that  are  not  BOCs 
are  treated  differently  with  respect  to 
the  provision  of  cellular  service  and 
other  conunercial  mobile  radio  services. 
In  response,  parties  opposing  grant  of 
such  waivers  have  cited  the  broader 
competitive  implications  of  the 
individual  waiver  requests,  and  have 
generally  disputed  the  BOC  claims. 

2.  A  central  purpose  of  the  1996  Act 
is  to  provide  open  access  to  local  and 
other  telecommunications  markets  in 
order  to  encourage  entry  by  new 
competitors.  Structural  separation  was 
originally  imposed  over  a  decade  ago  on 
certain  L£Cs  to  prevent  them  from 
leveraging  their  market  power  in  the 
local  exchange  market  into  other 
competitive  markets,  such  as  cellular 
service.  The  Conunission  notes  that 
CMRS  providers  will,  in  the  very  near 
term,  need  to  enter  into  a  series  of 
agreements  with  local  exchange 
incumbents  for  such  things  as  the 
mutual  exchange  of  traffic,  the  location 
of  equipment,  and  the  sharing  of 
network  functionalities.  Effective 
competitive  safeguards,  where  a 
demonstrated  need  exists,  should 
permit  competitors  to  construct  their 
networks,  implement  their  business 
plans,  and  begin  offering  service  to 
customers  with  the  reasonable 
assurance  that  the  inciunbent  LEC  will 
not  be  able  to  extend  its  market  power 
into  the  critical  new  PCS  market. 

3.  The  original  version  of  Section 
22.903  was  adopted  as  Section  22.901  in 
1981  when  the  Commission  amended 
Part  22  of  the  rules  to  provide  for  the 
authorization  of  two  cellular  licensees 
in  each  market — one  wireline  carrier 
and  one  non-wireline  carrier.  To 
preserve  the  competitive  potential  of  the 
non-wireline  cellular  provider,  the 
Commission  required  the  wireline 
carrier  to  provide  its  cellular  service 
through  a  structurally  separate 
subsidiary,  i.e.,  an  independent 
corporation  with  separate  officers, 
separate  books  of  account,  and  separate 
operating,  marketing,  installation  and 
maintenance  personnel,  and  also 
prohibited  cellular  hcensees  affiliated 
with  landline  LECs  from  owning 
facilities  for  the  provision  of  landline 
telephone  service.  The  structural 


separation  requirement  was  intended  to 
protect  against  improper  cross- 
subsidization,  to  assiue  equitable 
interconnection  arrangements,  and  to 
make  the  detection  of  anti-competitive 
conduct  somewhat  easier  for  regulatory 
authorities. 

4.  In  1982,  the  Commission  revised 
Section  22.901  to  apply  only  to  AT&T 
and  its  affiliates.  In  1983,  the 
Commission  further  amended  Section 
22.901  in  response  to  the  breakup  of 
AT&T  under  the  divestitive  agreement 
entered  into  by  AT&T  and  the 
Department  of  Justice.  A  final  revision 
of  the  cellular  structural  separation 
requirement  occiured  in  the  Part  22 
Rewrite  Order,  Revision  of  Part  22  of  the 
Commission's  Rules  Governing  the 
Public  Mobile  Services,  CC  Docket  No. 
92-115,  Report  and  Order.  59  FR  59502 
(November  17, 1994)  (Part  22  Rewrite 
Order),  reconsideration  pending,  as  part 
of  the  Commission's  comprehensive 
reorganization  of  Part  22  of  the  rules.  In 
the  Part  22  Rewrite  Order,  Section 
22.903  was  amended  to  incorporate  the 
provisions  of  former  Section  22.901. 
Section  22.903  essentially  consists  of 
two  parts:  (1)  the  requirement  that  BOCs 
provide  cellular  service  through  a 
separate  corporation;  and  (2)  a  series  of 
restrictions  on  the  operation  of  that 
separate  affiliate,  including  restrictions 
on  use  and  ownership  of  landline 
transmission  facilities  and  requirements 
for  the  independent  operation  of  the 
separate  cellular  affiliate  through 
separate  books  of  accovmt,  officers, 
operating,  marketing,  installation  and 
maintenance  personnel  and  utilization 
of  separate  computer  and  transmission 
facilities  in  the  provision  of  cellidar 
service.  In  addition.  Section  22.903(d) 
requires  that  all  transactions  between 
the  BOC  and  the  cellular  subsidiary  or 
its  affiliates  be  reduced  to  writing  and 
that  a  copy  of  all  agreements  (other  than 
interconnection  agreements)  between 
such  entities  be  kept  available  for 
inspection  upon  reasonable  request  by 
the  Commission.  It  also  requires  that  all 
affiliate  contracts  with  respect  to 
celliUar/landline  interconnection  be 
filed  with  the  Commission;  however, 
this  requirement  does  not  apply  to  any 
transaction  governed  by  an  effective 
state  or  federal  tariff.  Section  22.903(e) 
prohibits  BOCs  from  engaging  in  the 
sale  or  promotion  of  cellular  service  on 
behalf  of  the  separate  corporation.  This 
prohibition  does  not  extend  to  joint 
advertising  or  promotions  by  the 
landline  carrier  and  its  celliilar  affiUate. 
Finally,  the  rule  prohibits  the  provision 
of  BOC  customer  proprietary  network 
information  (CPNI)  to  the  cellular 
affiUate,  imless  such  CPNI  is  made 


pubUcly  available  on  the  same  terms 
and  conditions. 

5.  The  Broadband  PCS  Order, 
Amendment  of  the  Conmiission's  Rules 
to  Establish  New  Personal 
Communications  Services,  GEN  Docket 
No.  90-314,  Second  Report  and  Order, 
58  FR  59174  (November  8, 1993). 
reconsideration,  59  FR  32830  (June  24, 
1994)  (Broadband  PCS  Order),  found 
that  allowing  LECs  to  participate  in  PCS 
may  produce  significant  economies  of 
scope  between  wireline  and  PCS 
networks,  and  that  these  economies  will 
promote  more  rapid  development  of 
PCS,  yield  a  broader  range  of  PCS 
services  at  lower  costs  to  consumers, 
and  should  encourage  LECs  to  develop 
their  wireline  architectiues  to  better 
accommodate  all  PCS.  Thus,  the 
Commission  declined  to  impose 
structural  separation  for  PCS  providers 
affiliated  with  LECs,  including  the 
BOCs,  reasoning  that  such  limitations 
on  the  ability  of  LECs  to  take  advantage 
of  their  potential  economies  of  scope 
would  jeopardize,  if  not  eliminate,  the 
pubUc  interest  benefits  sought  through 
LEC  participation  in  PCS.  The 
Commission  further  concluded  that  the 
cellular-PCS  cross-ownership  policies 
are  adequate  to  ensure  that  LECs  do  not 
behave  in  an  anti-com)>etitive  manner. 
The  Commission  also  found  that 
existing  accounting  safeguards  were 
sufficient  to  protect  against  cross- 
subsidization  by  the  LECs.  and  therefore 
declined  to  impose  additional  cost- 
accounting  rules  on  LECs  that  provide 
PCS  service.  The  Broadband  PCS  Order 
also  reiterated  that  commencement  of 
PCS  operations  by  LECs  woiUd  be 
contingent  on  the  LEC  implementing  an 
acceptable  non-structural  safeguards 
plan. 

6.  In  the  CMRS  Second  Report  and 
Order,  Implementation  of  Sections  3(n) 
and  332  of  the  Communications  Act, 
Regulatory  Treatment  of  Mobile 
Services,  GEN  Docket  No.  93-252, 
Second  Report  and  Order,  59  FR  18493 
(April  19, 1994)  CMRS  Second  Report 
and  Order),  reconsideration  pending, 
the  Commission  concluded  that  all  LECs 
with  CMRS  affiliates  must  follow  the 
same  accounting  safegiiards  that  were 
adopted  in  the  PCS  proceeding.  Tlie 
Commission  observed  that  these 
safeguards  were  necessary  to  prevent 
cost-shifting  fit)m  the  non-regidated 
affiliates  to  the  regulated  ratebase  of  the 
LEC.  The  Commission  also  noted  that 
the  commenters  had  raised  important 
issues  with  respect  to  the  potential  role 
of  accounting,  structural  separation,  and 
other  safeguards  in  promoting  a 
competitive  CMRS  environment.  At  that 
time,  due  to  inadequate  notice  and  an 
insufficient  record,  the  Commission 
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again  declined  to  address  the  issue  of 
removing  the  cellular  structiiral 
separations  requirements  for  the  BOCs. 

7.  In  CincSnnati  Bell,  Cincinnati  Bell 
Telephone  ▼.  FCC,  69  F.3d  752  (6th  Cir. 
1995)  (Cincinnati  Bell),  the  Sixth  Circuit 
Court  of  Appeals  found  that  the 
Conunissioii  had  failed  to  adequately 
justify  its  retention  of  Section  22.903,  in 
light  of  the  Commission's  decision 
permitting  LECs  (including  BOCs)  to 
provide  PC$  imder  nonstructural 
safeguards.  The  court  stated  that  the 
Commission  was  required  to  give  a 
reasoned  enilanation  of  its  disparate 
treatment  of  the  Bell  companies. 
Accordingly,  the  court  remanded  the 
matter  to  the  Commission  with 
instructions  to  promptly  conduct  an 
inquiry  intq  whether  the  structural 
separation  requirement  continues  to 
serve  as  a  necessary  regulatory 
restriction  on  BellSouth  and  other  Bell 
Operating  Companies.  Both  before  and 
after  Cincinnati  Bell,  a  number  of  BOCs 
filed  waiver  petitions  seeking  varying 
forms  of  relief  from  the  requirements  of 
Section  22.903.  The  Commission  has 
granted  one  such  waiver 

(South westtm),  another  has  been 
withdrawn  (BellSouth),  and  the 
remainder  (US  West,  Bell  Atlantic)  are 
pending. 

8.  The  1996  Act  contains  specific 
requirements  that  BOCs  be  permitted  to 
enter  into  previously  prohibited  or 
constrained  lines  of  business,  including, 
inter  alia,  ia-region  interLATA 
telecommunications  services, 
interLATA  manufacturing,  information, 
and  electroaic  publishing  services 
through  a  separate  affiliate.  In  certain 
cases,  this  separate  subsidiary 
requirement  "sunsets"  after  a  niunber  of 
years.  With  respect  to  in-region 
interLATA  ^rvice,  these  separate 
affiliates  ar#  imder  additional  structural 
and  transactional  constraints  including 
the  requirement  that  the  BOC  deal  with 
the  separata  affiliate  on  an  arm's  length 
basis.  Section  272(c),  47  U.S.C.  §  272(c), 
imposes  additional  nondiscrimination 
safeguards  on  a  BOC"s  dealings  with  its 
separate  affiliate.  With  the  addition  of 
Section  60lj(d),  Public  Law  104-104. 
110  Stat.  56  (1996).  the  1996  Act 
expressly  p>ermits  BOCs  to  market 
jointly  and  sell  CMRS  together  with  a 
variety  of  l^dline  services.  Section  222. 
47  U.S.C.  §  fe22.  contains  new 
requirements  for  maintaining  the 
confidentiality  of  proprietary 
informatioq. 

n.  Notice  o^Pn^xMed  Rulemaking 

A.  BOC  Cellular  Safeguards 

In  this  NfRM,  the  Commission 
addresses  o^e  of  the  issues  remanded  by 


the  Sixth  Circuit  in  Gncinnati  Bell: 
whether  the  structural  separation 
requirement  continues  to  serve  as  a 
necessary  regulatory  restriction  on  the 
BOCs.  The  Conunission  proposes  a 
series  of  amendments  to  the  rule 
intended  to  provide  BOCs  sufficient 
flexibility  in  serving  the  public,  while 
preserving  the  ability  to  detect  and 
correct  any  potential  anti-competitive 
behavior,  whether  that  be  cost  shifting, 
interconnection  discrimination,  or  some 
other  form  of  leveraging  the  BOCs' 
dominant  position  in  the  local  exchange 
market.  The  Commission  also  seeks 
comment  on  whether  the  public  interest 
would  be  better  served  by  (1)  a 
transitional  arrangement  whereby  some 
aspects  of  the  ciurent  structiual 
separation  requirements  would  be 
retained  during  an  interim  period;  or  (2) 
immediate  replacement  of  Section 
22.903  with  the  uniform  streamlined 
safeguards  proposed  for  in-region  LEC 
PCS  and  other  commercial  mobile  radio 
services. 

10.  One  of  the  primary  objectives 
imderlying  the  Commission's  adoption 
of  structural  separations  was  to  prevent 
interconnection  discrimination  by  BOCs 
in  their  relationship  with  affiliated  and 
unaffiliated  cellular  carriers.  In 
considering  whether  to  retain  structural 
separation  for  BOC  cellular  service,  the 
Commission  is  taking  into  account 
whether  proposed  changes  to  the 
existing  LEC  CMRS  interconnection 
pohcies  either  support  retention  of 
Section  22.903,  or  demonstrate  its 
obsolescence.  In  addition,  the  1996  Act 
contains  significant  new  provisions 
with  respect  to  interconnection.  The 
Commission  has  examined  LEC  CMRS 
interconnection  issues  in  recent 
dockets.  In  the  Interconnection 
Compensation  NPRM,  Interconnection 
Between  Local  Exchange  Carriers  and 
Commercial  Mobile  Radio  Service 
Providers.  CC  Docket  No.  95-185, 
Notice  of  Proposed  Rulemaking,  61  FR 
03644  (February  1. 1996) 
(Interconnection  Compensation  NPRM), 
the  Commission  foimd  that  if  the 
commercial  mobile  radio  services  are  to 
compete  directly  against  LEC  landline 
services,  it  is  important  that  the  prices, 
terms  and  conditions  of  interconnection 
arrangements  not  serve  to  buttress  LEC 
market  power  against  erosion  by 
competition.  Section  251,  47  U.S.C. 
§  251,  imposes  extensive 
interconnection  obligations  on  all 
telecommunications  carriers,  and 
particiUarly  on  LECs  and  incumbent 
LECs.  Section  251(a)  imposes  a  general 
duty  on  all  telecommunications  carriers 
(1)  to  interconnect  directly  or  indirectly 
with  the  facilities  and  equipment  of 


other  telecommunications  carriers;  and 
(2)  not  to  install  network  features, 
functions,  or  capabilities  that  do  not 
comply  with  the  guidelines  and 
standards  established  pursuant  to 
Section  255  or  256.  The  new 
interconnection  obligations  in  Section 
251(b)  for  LECs  govern  LEC  provision  of 
resale,  niunber  portability,  dialing 
parity,  access  to  rights-of-way,  and 
reciprocal  compensation  for  the 
transport  and  termination  of  traffic 
originating  on  another  carrier's 
facilities.  Section  251(c)  contains 
additional  obligations  for  incumbent 
LECs,  which  include,  inter  alia:  (1)  good 
faith  negotiation  of  terms  and 
conditions  of  agreements  to  fulfill 
Section  251  (b)  and  (c)  interconnection 
obligations;  (2)  provision  of 
interconnection  with  the  LECs  network 
for  transmission  and  routing  of 
telephone  exchange  and  exchange 
access  service,  at  any  technically 
feasible  point,  that  is  at  least  equal  in 
quality  to  that  provided  by  the  LEC  to 
itself  or  any  affiliate  or  other  party,  on 
rates,  terms  and  conditions  that  are  just, 
reasonable  and  nondiscriminatory;  (3) 
provision  of  vmbundled. 
nondiscriminatory  access  to  network 
elements  to  any  requesting 
telecommunications  carrier,  at  any 
technically  feasible  point  on  rates,  terms 
and  conditions  that  are  just,  reasonable 
and  nondiscriminatory;  (4)  provision  of 
public  notice  of  changes  in  the 
information  necessary  for  transmission 
and  routing  of  services  using  the  LECs 
network  or  of  changes  that  would  affect 
interoperabililty;  and  (5)  the  duty  to 
provide  physical  collocation  of 
equipment  necessary  for 
interconnection  or  access  to  unbimdled 
network  elements  at  the  premises  of  the 
LEC,  on  reasonable  and 
nondiscriminatory  rates,  terms  and 
conditions,  unless  the  LEC  demonstrates 
to  the  State  commission  that  physical 
collodstion  is  not  practical  due  to 
technical  reasons  or  space  limitations, 
in  which  case  the  LEC  may  provide 
virtual  collocation.  Section  252  contains 
procediues  for  negotiation,  arbitration, 
and  approval  of  agreements,  and  gives 
the  States  authority  to  resolve 
interconnection  disputes  arising  imder 
Sections  251  and  252.  In  addition,  a  LEC 
must  make  available  to  any  requesting 
carrier,  on  the  same  terms  and 
conditions,  any  interconnection, 
service,  or  network  element  provided 
under  an  approved  agreement  to  which 
it  is  a  party. 

11.  The  question  remanded  by  the 
Sixth  Circuit  is  whether  the  structural 
separation  requirements  of  Section 
22.903  continue  to  serve  as  a  necessary 
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regulatory  restriction  on  the  BOCs,  or 
whether  changed  circumstances  have 
either  obviated  the  need  for  such 
restrictions,  or  rendered  them  contrary 
to  the  public  interest.  The  Section 
22.903  restrictions  on  the  BOCs  were 
imposed,  as  a  general  matter,  to  prevent 
them  from  leveraging  their  dominance 
into  the  newly  created  cellular  service 
markets.  The  structural  separation 
requirements  were  specifically  intended 
to  protect  BOC  local  exchange 
ratejwyers  by  preventing  cross- 
subsichzation  of  the  more  competitive 
cellular  service,  and  to  prevent 
discriminatcHy  interconnection 
practices  with  respect  to  the  non- 
wireline  cellular  provider,  by  requiring 
that  the  wireline  and  non-wireline 
entities  exist  independently  from  one 
another  with  respect  to  facilities, 
operations,  management  and  other 
personnel.  With  respect  to  both  cross- 
subsidization  and  interconnection, 
structural  separation  was  believed  to 
permit  easier  detection  and  disclosiue 
of  improper  activities  and  to  reduce 
unnecessary  regulatory  intrusion  into 
competitive  or  imregulated  operations. 

12.  The  Commission  has  also 
recognized  that  structural  separation 
entails  costs  to  the  carriers,  in  the  form 
of  lost  efficiencies  of  scope  and  added 
costs  of  estabUshing  separate  facilities, 
operations,  and  personnel,  as  well  as 
lost  opportunities  for  customers  to 
obtain  integrated  and  innovative  service 
packages.  In  the  case  of  CPE  and 
enhanced  services,  the  Commission 
recognized  costs  to  small  business  anci 
residential  customers  because  the  BOCs, 
which  already  had  existing  marketing 
contacts  with  households  in  their 
service  regions,  could  not  inform  them 
of  new  and  desirable  enhanced  service 
offerings,  such  as  voice  messaging, 
through  existing  marketing  contacts. 
The  result,  in  many  cases,  was  that  such 
customers  would  never  learn  of  the 
availability  of  such  desired  offerings  at 
all.  Thus,  the  pubUc  benefit  of 
dissemination  of  advanced  telephone 
offerings  that  has  been  the  product  of 
joint  marketing  of  basic  and  enhanced 
services  and  CPE  was  found  to  outweigh 
the  costs  to  competition  of  integrated 
BOC  offerings,  if  such  integrated 
services  were  provided  pursuant  to 
appropriate  nonstructiual  safeguards. 

13.  The  Commission  referred  to  the 
economies  of  scope  arising  fi-om  the  use 
of  wireless  loops  and  wireless  tails  in 
the  broadband  PCS  orders,  but  there 
were  no  specific  findings  about  the 
pubUc  benefits  of  integrated  operations 
or  joint  marketing  of  BOC  cellular  and 
landline  services.  The  only 
nonstructural  safeguards  specifically 
addressed  in  the  broadband  PCS 


proceeding  were  the  cost  accounting 
and  allocation  rules  contained  in  Parts 
32  and  64  of  the  Commission's  rxiles. 
Thus,  the  nat\ire  of  the  nonstructural 
safeguards,  other  than  the  accounting 
rules,  that  might  be  applied  in  Ueu  of 
structural  separations  to  LEC-provided 
CMRS  has  never  been  squarely 
addressed  by  this  Commission  imtil  this 
NPRM. 

14.  The  Commission  observes  that 
Congress  has  concluded  as  a  general 
matter  that  such  reqiiirements,  together 
with  associated  nondiscrimination 
safeguards,  constitute  an  appropriate 
initial  safeguard  for  BOC  entry  into  the 
provision  of  certain  competitive 
services,  which  can  be  phased  out  as 
markets  become  more  competitive.  At 
the  same  time,  the  Commission  notes 
that  the  BOCs  have  been  subject  to 
structiual  separation  requirements  for 
their  cellular  operations  since  their 
inception,  and  that  the  BOCs  are 
generally  incimibents  in  CMRS  markets, 
facing  market  entry  by  PCS  competitors. 
In  this  NPRM,  the  Commission  explores 
varying  approaches  to  separate  affiliate 
and  nondiscrimination  safegiiards  for 
BOC  cellular  operations,  while 
proposing  to  give  full  expression  to 
Congressional  intent  regarding  joint 
marketing,  customer  proprietary 
information  and  network  information 
disclosure  requirements. 

15.  The  Commission  finds  that 
although  there  have  been  vast  changes 
in  the  nature  of  the  wireless  market 
since  the  1981  imposition  of  the  BOC 
cellular  structiiral  separation 
requirement,  the  market  power  of  the 
BOCs  in  &e  landline  local  exchange  and 
exchange  access  markets  has  remained 
relatively  stable,  and  is  likely  to  remain 
so  imtil  the  market  entry  and 
interconnection  changes  authorized  by 
the  1996  Act  occur.  The  BOCs  thus 
currently  retain  market  power  in  the 
local  exchange  market,  and  therefore 
control  over  public  switched  network 
interconnection  within  their  in-region 
states.  The  Commission  seeks  comment 
as  to  whether  in-region  application  of 
separate  affiliate  and  nondiscrimination 
requirements  would  continue  to  serve  as 
an  important  regulatory  check  on  the 
BOCs'  market  power  in  local  exchange. 

16.  Interconnection.  Prevention  of 
interconnection  discrimination  was  one 
of  the  central  justifications  for  imposing 
structural  separation.  A  separate  cellular 
affiliate  provides  a  template  by  which  to 
measure  the  rates,  terms,  and  conditions 
of  these  entities'  interconnection 
agreements  with  their  affiliated  LECs. 
Tlie  effective  enforcement  of 
nondiscrimination  rules  depends  on  the 
visibihty  of  the  transactions  under 
scrutiny.  Such  visibility  does  not 


dep>end  on  structural  separation  per  se, 
but  could  be  achieved  through  a  more 
limited  separate  affiliate  requirement, 
including  one  that  permitted  integrated 
management  with  affiUates  providing 
landline  services.  The  Commission 
beUeves  that  it  will  be  partiodarly 
crucial  to  retain  some  form  of  separate 
affiliate  requirement,  either  structural  or 
non-structural,  as  the  new  CMRS 
entrants  begin  to  negotiate  their 
interconnection  arrangements  with  the 
incumbent  BOCs.  The  Commission 
seeks  comment  on  this  analysis. 

17.  Price  Discrimination.  The 
Commission  is  concerned  that  the 
possibility  of  discrimination  by  a  BOC 
or  incumbent  LEC  in  favor  of  its  own 
cellular  operations  and  against  other 
CMRS  providers  could  be  increased 
absent  some  form  of  separate  subsidiary 
requirement,  either  structural  or  non- 
structural, and  that  the  Commission's 
tasks  of  detecting  such  discrimination 
and  determining  whether  it  is 
reasonable  or  imreasonable  would  be 
greatly  complicated.  The  Commission 
seeks  comment  on  the  value  of  separate 
affiUates  in  detecting  and  deterring 
pricing  discrimination,  and  whether  the 
degree  of  separation  {i.e.,  structural 
versus  non-structural]  has  any  effect  on 
the  value  of  this  safeguard. 

18.  Cross-subsidization.  The 
Commission  observes  that  some 
commenters  continue  to  argue  that 
cross-subsidization  is  possible  even 
under  a  price  cap  regime,  for  those 
services  that  are  either  not  subject  to  a 
pure  price  cap  option,  or  continue  to  be 
regulated  under  a  rate-of-retiun  system 
at  the  intrastate  level.  Presumably,  the 
cost-shifting  these  parties  are  concerned 
with  would  occur  between  the  as-yet 
primarily  intrastate  competitive  cellular 
service  and  the  intrastate  as-yet 
primarily  monopoly  local  exchange 
service.  The  Commission  seeks  further 
comment  on  these  issues,  and  urges  the 
parties  alleging  continued  cross-subsidy 
problems  under  price  caps  to  provide 
specific  data  in  support  of  their  claims 
and  to  address  the  relative  value  of 
structural  and  non-structvual  separate 
affiliate  requirements  in  this  regard. 

19.  Leveraging  of  Market  Power.  The 
Conunission  notes  that  one  concern 
with  respect  to  integrated  landUne  and 
cellular  operations  has  been  the 
incentives  and  opportimities  such  a 
corporate  structvue  provides  for 
leveraging  of  the  LECs  local  exchange 
market  power  into  the  more  competitive 
cellular  market.  The  Commission  is 
concerned  about  the  potential  for  abuses 
in  provisioning,  installation, 
maintenance  and  customer  network 
design  that  might  not  be  addressed 
adequately  by  the  imiform  nonstructural 
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safeguards  proposed  for  LEC  provision 
of  C^^RS.  at  least  during  the  transitional 
period  before  implementation  of  the 
1996  Act's  iiiteiconnection  and  netwoil 
unbundling  provisions.  Structural 
separation,  if  continued  on  an  interim 
basis,  could  prevent,  for  example,  the 
BOC  from  tasking  a  single  set  of  officers 
and  personnel  with  the  interconnection 
arrangements  for  its  cellular  unit's  PCS 
competitor  as  well  as  dealings  with  that 
competitor's  major  customers  to  provide 
local  exchange  service,  or  cellular 
service,  or  both.  The  Commission  notes 
that  nonstructural  safeguards  would  not 
prevent  such  sharing  of  personnel  and 
integrated  management  decisionmaking. 
The  Commission  seeks  comment  on 
whether  such  integrated  operations 
would  present  realistic  opportimities  for 
anti-competitive  conduct  and,  if  so, 
whether  safeguards  less  restrictive  than 
our  ciurent  structural  separation  rules 
would  sufficiently  constrain  such 
conduct. 

20.  Costs  «nd  Benefits  of  Integrated 
Versus  Structurally  Separated 
Operations.  The  Commission  notes  that 
the  BOCs  have  sought  relief  from 
Section  22.903  primarily  so  that  they 
could  benefil  from  the  cost  efficiencies 
of  integrated  operations,  and  so  that 
their  customers  could  benefit  from 
"one-stop-shopping,"  i.e.,  a  single  point 
of  contact  for  all  service,  repair  and 
billing  needs.  The  Commission  observes 
Section  601(d)  increases  the  flexibility 
afforded  the  BOCs  to  meet  customer 
demands  without  necessarily 
eliminating  the  remainder  of  the 
structural  sef>aration  reqiiiremenL  The 
Commission  seeks  conunent  on  this 
analysis.  Additionally,  the  Commission 
seeks  data  on  the  relative  benefit  of 
integrated  o|>erations  other  than  those 
relating  to  joint  marketing.  The 
Commission  seeks  comment  on  specific 
public  benetts  from  integrated  cellular/ 
landline  operations  that  structural 
separation  precludes.  Parties  submitting 
comments  should  provide  specific 
instances  of  savings,  economies  of  scale 
and/or  scop#,  or  other  consumer 
benefits  that  they  contend  would  be 
impossible  without  integrated 
operations.  The  Commission  is 
particularly  interested  in  receiving 
information  and  comment  on  the  effect 
on  the  cost -benefit  analysis  of  recent 
initiatives  seeking  to  introduce  greater 
flexibility  for  CMRS  Ucensees'  use  of 
their  spectrum. 

21.  Proposed  revisions  to  Section 
22.903 — limitation  to  in-region  BOC 
cellular  services.  The  Commission 
tentatively  qoncludes  that,  at  a 
minimum,  certain  aspects  of  Section 
22.903  may  he  safely  relaxed  to  permit 
the  BOCs  incased  flexibility  in 


meeting  ciistomer  needs,  while  at  the 
same  time  protecting  BOC  ratepayers 
and  wireless  competitors.  The 
Conunission  believes  that  for  out-of- 
region  combined  service  offerings,  the 
costs  to  the  carrier  of  establishing  a 
subsidiary  in  addition  to  their 
structurally  separate  cellular  subsidiary 
to  provide  integrated  competitive 
landline  local  exchange  (CI.I.E)  and 
cellular  services  outweigh  any  possible 
benefits  to  the  public  of  such 
fragmented  operations.  The  Commission 
also  believes  that  additional  relief  is 
warranted  for  BOC  provision  of  out-of- 
region  cellular  service.  The  Commission 
tentatively  concludes  that  Section 
22.903  should  be  limited  in  scope  to  in- 
region  services  of  the  BOC  and  its 
cellular  operations,  or,  in  the  case  of  a 
joint  ventiue  between  two  or  more 
BOCs,  the  in-region  services  of  all  of  the 
joint  venture  participants  together.  The 
Commission  tentatively  concludes  that 
such  relief  would  promote  local 
exchange  competition  in  those  areas  in 
which  the  affiliated  LEC  is  not  the 
incumbent  local  exchange  provider.  The 
Commission  seeks  comment  on  these 
tentative  conclusions. 

22.  Proposed  revisions  to  Section 
22.903 — interim  relief  for  out-of-region 
operations.  The  Commission  eliminates 
any  out-of-region  effect  of  Section 
22.903,  as  part  of  the  effort  to  narrowly 
tailor  restrictions  to  reach  only  the 
relationship  between  the  incumbent 
BOC  and  its  cellular  subsidiary  in  the 
incxmibent's  in-region  service  area.  The 
Conunission  concludes  that  the  public 
interest  wouJd  be  served  by  granting  the 
BOCs  interim  relief  from  the  out-of- 
region  reach  of  our  existing  Section 
22.903  requirements.  The  Conunission 
also  concludes  that  Immediate  out-of- 
region  relief  from  Section  22.903  will 
benefit  consiuners  by  promoting 
competition  in  those  areas  in  which  the 
BOC  cellular  operation  is  not  affiUated 
with  the  incumbent  LEC  by  permitting 
the  BOCs  to  structure  their  out-of-region 
offerings  to  suit  their  business 
judgment.  The  Commission  further 
concludes  that  the  BOCs  may  exercise 
this  degree  of  flexibility  in  provisioning 
their  out-of-region  ceUular  services 
without  imdermining  the  core 
protections  of  the  rule  for  either  the 
BOCs'  in-region  local  exchange 
ratepayera,  or  their  cellular  competitors. 
The  Commission  is  granting  to  all  BOCs 
a  waiver  of  the  requirements  of  Section 
22.903  with  respect  to  the  provision  of 
cellular  service  outside  of  their  in- 
region  service  areas. 

23.  Ownership  of  Landline  Facilities. 
Section  22.903(a)  prohibits,  inter  alia, 
BOC  separate  cellular  affiliates  from 
owning  any  facilities  for  the  provision 


of  landline  service.  The  Commission 
proposes  to  amend  the  portion  of 
Section  22.903(a)  prohibiting  the 
cellular  affiliate  from  owning  any 
facilities  for  the  provision  of  landline 
service  to  permit  a  BOC  cellular  affiliate 
to  own  landline  facilities  for  the 
provision  of  landline  services,  including 
competitive  landline  local  exchange 
(CLLE)  and  interexchange  service,  in  the 
same  market  with  the  affiliated 
incumbent  LEC.  Thus,  the  rule  would  be 
modified  only  to  prohibit  the  cellular 
affiliate  from  owning,  including  jointly 
owning  with  the  incumbent  affiliated 
LEC,  landline  facilities  that  the  latter 
uses  in  the  provision  of  landline  local 
exchange  services.  The  Conunission 
believes  that  retention  of  this 
prohibition  is  appropriate  for  the  same 
reasons  that  the  Commission  proposes 
to  include  a  limited  separate  affiliate 
requirement  in  the  proposed  viniform 
LEC/CMRS  safeguards,  i.e.,  to 
distinguish  clearly  between  charges 
applied  to  all  interconnectors  and  joint 
cost  allocations  resulting  frtim 
integrated  operations.  The  Commission 
believes  that  such  relief  would  benefit 
the  public  by  enabling  a  new  entrant  to 
the  local  exchange  market  to  provide  a 
package  of  services  without  the  risk  of 
LEC  monopoly  cross-subsidization  or 
interconnection  discrimination.  The 
Commission  seeks  comment  on  this 
proposal. 

24.  BOC  CMRS  Joint  Marketing  and 
Resale;  Section  222  CPNI  Requirements; 
and  Section  251(c)(5)  Network 
Information  Disclosure  Obligations.  The 
1996  Act  expressly  permits  a  BOC  to     , 
market  jointly  and  sell  CMRS  in 
conjunction  with  several  types  of 
landline  service  in  Section  601(d).  The 
Commission  tentatively  concludes  that 
Section  601(d)  does  not  necessarily 
require  the  elimination  of  the  remainder 
of  our  ciurent  structural  separation 
requirements.  As  support  for  this 
conclusion,  the  Commission  notes  that 
the  authority  to  engage  in  joint 
marketing  and  sale  of  landline  and 
CMRS  services  is  expressly  made 
subject  to  the  provisions  of  Section  272, 
which  include  separate  affiliate 
requirements.  The  Commission  believes 
that  it  retains  authority  and 
responsibility  to  determine  the  scope  of 
Section  601(d),  the  definition  of  joint 
marketing  intended,  and  the  rules  to 
define  the  relationship  between  the 
affiliated  entities  engaged  in  such  joint 
marketing.  The  Commission  seeks 
comment  on  this  interpretation  of  the 
effect  of  Section  601(d). 

25.  The  Commission  proposes  to 
define  "joint  marketing"  as  referenced 
in  that  provision  as  the  advertising, 
promotion,  and  sale,  at  a  single  point  of 
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contact,  of  the  CMRS,  telephone 
exchange  service,  exchange  access, 
intraLATA  and  interLATA 
telecommunications,  and  information 
services  provided  by  the  BCX].  Such 
joint  marketing  also  includes,  but  is  not 
limited  to,  activities  such  as  promotion, 
advertising  and  in-bound  service 
marketing.  The  Ck)mmission  further 
tentatively  concludes  that  Section 
601(d)  restores  the  ability  of  the  BOCs 
to  engage  in  the  joint  sale  or  promotion 
of  cellular  and  landline  service.  The 
Conunission  tentatively  concludes  that 
the  public  interest  in  preventing,  and 
permitting  easy  detection  of,  cross- 
subsidization  requires  that  such  joint 
marketing  be  done  on  behalf  of  the 
separate  affiliate,  subject  to  affiUate 
transaction  rules  and  classified  as  a  non- 
regiilated  activity,  on  a  compensatory, 
arms-length  basis.  The  Commission 
seeks  comment  on  these  tentative 
conclusions,  and  whether  it  should 
impose  a  requirement  similar  to  that  of 
Section  272(b)(5)  requiring  that  all 
transactions  be  reduced  to  writing  and 
made  available  for  pubUc  inspection. 

26.  Integrated  sales  and  marketing  of 
resold  cellular  and  incumbent  LEG 
landline  local  exchange  service  are 
clearly  permitted  imder  Section  601(d). 
The  Commission  seeks  comment  on 
whether  it  should  impose  conditions 
implementing  the  resale  authority  imder 
Section  601(d)  of  the  1996  Act,  and  if 
so,  what  these  conditions  should  be.  In 
addition,  the  Commission  seeks 
comment  on  whether  it  should  mandate 
public  disclosiue  of  rates,  terms,  and 
conditions  of  service  in  cases  where  the 
LEC  is  reselling  its  cellular  affiliate's 
service.  In  the  alternative,  the 
Commission  seeks  comment  on  whether 
the  general  proscription  against  unjust 
or  unreasonable  discrimination  in 
Section  202(a)  and  the  formal  complaint 
process  are  sufficient  deterrents  to 
discriminatory  resale  practices.  In 
addition,  the  Commission  seeks 
comment  as  to  how  implementation  of 
Section  601(d)  should  affect  potentially 
related  joint  marketing  and  sale 
activities  that  are  currently  prohibited 
under  Section  22.903,  such  as  joint 
installation,  maintenance,  and  repair  of 
BOC  cellular  and  landline  local 
exchange  services.  The  Commission  also 
seeks  comment  on  the  effect  of  the  joint 
marketing  authorization  on  activities 
such  as  billing  and  collection. 

27.  Section  22.903(f)  ciurently 
prohibits  BOCs  from  providing  any 
customer  proprietary  information  to  a 
cellular  affiliate  unless  such  information 
is  pubUcly  available  on  the  same  terms 
and  conditions.  The  Commission  seeks 
comment  whether  the  current  CPNI  rule 
in  Part  22  is  inconsistent  with  Section 


222.  The  Commission  notes  that 
continued  application  of  the  existing 
rule  would  limit  a  customer's  options  in 
granting  approval  for  use  or  disclosure 
of,  or  access  to,  individiially  identifiable 
CPNI  under  Section  222(c)(1)  and  (2).  In 
addition,  the  Commission  seeks 
comment  whether  it  should  eliminate 
Section  22.903(f)  even  if  it  were  to 
determine  that  continued  application  of 
this  rule  is  not  inconsistent  with  Section 
222,  on  the  grounds  that  the  ciurent  rule 
would  be  superfluous  in  light  of  the 
comprehensive  statutory  scbeme  put  in 
place  by  Section  222.  In  addition,  the 
Commission  seeks  comment  on 
whether,  in  considering  the  joint 
marketing  authorization  in  Section 
601(d)  of  the  1996  Act  together  with  the 
CPNI  requirements  contained  in  the 
new  Section  222,  the  Commission 
shovdd  require  any  particular  BOC 
organizational  structvire  or  procedures 
to  guard  against  the  luiauthorized 
disclosure  of  CPNI  in  the  context  of 
joint  marketing  of  CMRS  and  other 
BOC-provided  services.  The 
Commission  asks  for  comment  on  the 
need  for,  and  formulation  of, 
appropriate  organizational  and 
procediual  guidelines  specific  to  the 
BOC/CMRS  joint  marketing  situation 
that  would  be  in  accord  with  both 
Section  601(d)  and  Section  222. 

28.  The  Commission  tentatively 
concludes  that  no  specific  Part  22  rule 
pertaining  to  network  information 
disclosure  by  the  BOCs  is  necessary  or 
appropriate.  The  Commission  seeks 
comment  on  this  tentative  conclusion. 
Commenters  supporting  a  specific  Part 
22  rule  should  provide  information 
about  particular  technical  or  regulatory 
issues  to  be  addressed  by  such  a  rule. 

29.  Sunset/Elimination  of  Section 
22.903.  Section  22.903  and  its 
predecessor,  Section  22.901,  were 
established  without  sunset  provisions, 
or  the  requirement  that  the  Conunission 
periodically  review  the  continued  need 
for  the  restrictions  contained  therein.  In 
contrast,  the  general  approach  of  the 
1996  Act  to  BOC-provided  competitive 
services  is  initial  entry  pursuant  to 
establishment  of  separate  subsidiary 
corporations,  through  which  the 
competitive  service  must  be  provided 
for  a  period  of  years.  In  the  case  of  BOC 
entry  into  interLATA  services,  a 
competitive  checklist  must  be  met  prior 
to  BOC  entry  into  that  competitive 
market,  and  such  entry  must  be  through 
a  structurally  separate  corporation.  This 
structural  separation  continues  for  three 
years  after  the  BOC  receives  in-region 
interLATA  authorization,  unless 
extended  by  order  of  this  Commission. 
With  respect  to  other  competitive 


services,  the  Act  imposes  sunset 
provisions  of  varying  lengths. 

30.  The  Commission  seeks  ultimately 
to  eliminate  any  regulatory  asymmetry 
between  BOC  provision  of  cellular 
services,  on  the  one  hand,  and  BOC 
provision  of  other  CMRS  as  well  as  LEC 
provision  of  any  CMRS,  on  the  other. 
Yet,  the  competitive  safeguards 
contained  in  Section  22.903,  as 
modified  through  the  proposals  above, 
may  continue  to  serve  the  public 
interest  during  the  present  crucial  phase 
of  entry  of  new  wireless  competitors 
into  the  CMRS  markets.  Further,  the 
realization  of  the  fundamental 
regulatory  reforms  contained  in  the 
1996  Act,  including  the  opening  of  the 
LEC  network  for  purposes  of  local 
exchange  competition  pursuant  to 
Section  251,  would  reduce  the  need  for 
these  safeguards  in  the  not  too  distant 
fut\ue,  and  would  provide  a  convenient 
milepost  to  mark  a  transition  period. 
The  Commission  therefore  seeks 
comment  on  the  addition  of  a  sunset 
provision  to  Section  22.903,  similar  to 
those  contained  in  the  1996  Act  for  BOC 
provision  of  other  competitive  services. 
Upon  the  sunset  of  the  Section  22.903 
requirements  for  each  BOC's  cellular 
operations,  the  Commission  proposes 
that  such  service  would  be  governed  by 
the  uniform  set  of  competitive 
safeguards  proposed  below  for  all  in- 
region  LEC  CMRS. 

31.  The  Commission  proposes  to 
sunset  the  effectiveness  of  the  Section 
22.903  requirements  for  a  particular 
BOC  in  tandem  with  that  BOC's  receipt 
of  authorization  piu^uant  to  Section 
271(d)  to  provide  interLATA  service 
originating  in  any  in-region  State.  In 
addition  to  the  interconnection 
requirements,  the  competitive  checldist 
requires  BOCs  to  provide,  inter  alia, 
further  unbundling  of  local  loops, 
switching  and  transport; 
nondiscriminatory  access  to  911  and 
E911  services;  directory  assistance,  and 
operator  call  completion  services;  and 
nondiscriminatory  access  to  databases 
and  associated  signahng  necessary  for 
call  routing  and  completing.  The 
effective  implementation  of  these 
requirements  should  provide  potential 
CMRS  competitors  with  sufficient 
protection  from  interconnection 
discrimination  and  mono{}oly 
leveraging  such  that  the  Commission 
may  safely  relax  the  degree  of  separation 
required  for  BOC  cellular  operations. 
The  Commission  believes  that 
effectively  conditioning  relief  from 
Section  22.903  upon  each  BOC's 
meeting  a  "competitive  checldist"  may 
be  a  viable  approach  to  assure  that,  fixim 
the  regulator's  and  the  competitor's 
standpoint,  a  sufficiently  level  playing 
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field  is  in  ptace  such  that  structural 
safsguards  may  safely  be  eliminated. 
Moreover,  this  approach  to  sunsetting 
Section  22.903  would  provide  the  BOGs 
with  an  added  incentive  to  meet  the 
requirements  of  the  competitive     "•"■«''" 
checklist.  The  Commission  seeks 
comment  on  this  formulation  of  an 
approach  to  simsetting  Section  22.903. 

32.  The  Commission  also  seeks 
comment  oa  alternative  sunset  dates. 
Parties  advocating  a  different  simset 
should  provide  information  supporting 
their  recomtnendations.  Parties 
proposing  a  simset  date  and/or 
competitiva  checklist  different  than  that 
contained  in  Section  271  (c)(2}(B]  and 
(d)  should  detail  why  their  proposed 
factors  are  relevant  to  the  question  of 
BOC  cellular  safeguards.  Parties  may 
also  suggest  alterations  to  the  list  for 
purposes  of  setting  a  sunset  date  for  our 
Section  22.903  requirements.  The 
Commission  also  notes  that  BOC  entry 
in  some  areas  could  potentially  occur 
without  a  single  facilities-based 
competitor  actually  obtaining 
interconnection  arrangements  consistent 
with  Sections  251  and  252  as  long  as  the 
BOC  is  generally  offering  access  and 
interconnection  in  a  manner  that  meets 
the  requirements  of  the  competitive 
checklist  The  Commission  seeks 
comment  on  the  effect  of  this  aspect  of 
Section  271  on  the  proposal  to  tie  simset 
of  Section  22.903  to  BOC  entry  into  in- 
region  interl^TA  markets. 

33.  The  Commission  seeks  comment 
on  whether  it  should  forgo  the  transition 
period  described  above,  where  a 
streamlined  Section  22.903  would  be  in 
effect  for  BOC  cellular  operations  until 

a  designated  simset,  in  favor  of 
immediate  elimination  of  Section 
22.903  and  its  replacement  by  the 
uniform  set  of  safeguards  proposed 
below.  The  Commission  is  concerned 
about  whether  transitional  structural 
separation  for  BOC  provision  of  cellular 
service,  which  is  more  restrictive  than 
any  rules  ap{>lying  to  other  cellular 
providers  or  any  provision  of  PCS,  will 
promote  or  inhibit  the  development  of 
competition.  The  Conunission  seeks 
comment  on  this  aspect  of  our  two 
alternative  safeguards  proposals,  and 
whether  immediate  elimination  of 
Section  22.903  in  favor  of  uniform  LEC 
CMRS  safeguards  will  promote 
competition;  and  the  public  interest 
more  effectively  than  the  simset    . 
approach  outlined  above. 

34.  The  Commission  seeks  comment 
on  the  relative  costs  and  benefits  for  the 
public  and  the  BOCs  if  the  independent 
operation  and  joint  research 
requirements  were  eliminated  before  the 
BOCs  meet  tbe  requirements  of  the 
competitive  checklist  in  Section  271. 


Parties  should  focus  specifically  on  how 
the  relative  costs  and  benefits  of 
independent  versus  integrated 
management  and  personnel  bear  upon 
the  competitive  equity  issues  discussed 
above. 

35.  BOC  Provision  of  Incidental 
InterLATA  CMRS.  The  Commission 
does  not  believe  that  the  authorization 
contained  in  Sections  271(g)(3)  and 
272(a)(2)(B)(i)  for  immediate  BOC 
provision  of  in-region,  incidental 
interLATA  service,  defined  £is 
commercial  mobile  radio  smvice,  limits 
the  Commission's  authority  to  retain  the 
current  BOC  cellular  separate  affiliate 
rules,  or  to  prescribe  alternative  rules, 
should  the  Commission  determine  that 
such  rules  constitute  an  appropriate 
competitive  safeguard.  The  Commission 
notes  that  Section  271(f)(3)  preserves 
the  Commission's  authority  to  prescribe 
safeguards  conastent  with  the  public 
interest,  convenience,  and  necessity. 
The  Commission  seeks  comment  on  this 
analysis. 

B.  Symmetry  of  Cellular  Safeguards 

36.  The  Commission  notes  that  one  of 
the  principal  criticisms  of  the  cellular 
structural  se[>aration  requirement  is  that 
it  applies  only  to  the  BOCs.  but  not  to 
other  large  LECs  with  similar 
characteristics,  particularly  GTE.  The 
lack  of  regulatory  symmetry  between 
BOC-provided  cellular  service  and  LEC- 
provided  cellular  service  under  Section 
22.903  presents  a  difficult  problem  in 
this  period  of  transition  to  more 
competitive  landline  and  wireless 
markets.  Rather  than  distinguish 
between  BOCs  and  other  LECs,  it  would 
arguably  be  more  consistent  to  apply 
Section  22.903  to  GTE,  which  is  similar 
in  size  to  the  BOCs,  or  to  all  LECs  above 
a  particular  size,  e.g.,  all  Tier  1  LECs. 
The  rationale  for  imposing  structural 
separation  on  the  BOCs'  cellular  service 
would  appear  to  apply  to  all  Tier  1 
LECs.  The  Conmiission  does  not 
propose  to  apply  Section  22.903  to  any 
additional  LECs  at  this  time.  The 
Commission  seeks  comment  on  this 
approach. 

37.  The  Commission  also  proposes  to 
require  all  the  Tier  1  LECs  to  implement 
the  same  service  safeguards  for  their  in- 
region  cellular  service  that  is  proposed 
for  in-region  PCS  and  other  CMRS 
below.  The  Commission  seeks  conmient 
on  the  costs  to  the  Tier  1  LECs  of 
establishing  nonstructurally  separate 
affiliates,  llie  Commission  does  not 
believe  it  appropriate  to  impose  either  a 
streamlined  Section  22.903  or  the 
proposed  nonstructural  competitive 
safeguards  on  any  non-Tier  1 
independent  and  rural  LECs  because,  on 
balance,  the  cost  and  potential 


disruption  of  requiring  non-Tier  1  LECs 
to  establish  new  separate  affiliates  for 
the  provision  of  cellular  service  would 
likely  be  significant,  both  in  terms  of  the 
direct  costs  of  incorporation  and  lost 
efficiencies  of  joint  operations,  facilities, 
and  staff.  These  costs  are  obviously 
different  than  the  going-forward  costs  of 
retaining  a  structurally  separate 
corporate  entity,  discussed  above.  The 
Commission  seeks  comment  on  the 
nature  and  extent  of  such  costs,  and 
asks  that  commenters  be  specific  in 
their  quantification  of  both  direct  costs 
of  separate  incorporation,  and  of  lost 
economies  of  scope.  The  Commission 
seeks  comment  on  the  tentative 
conclusion  that  such  costs  likely 
outweigh  the  benefits  of  imposing  a 
limited  separate  affiliate  requirement. 

C.  Safeguards  for  Provision  of  CMRS  by 
LECS 

38.  Cellular/PCS  Regulatory  Parity. 
The  Commission  seeks  comment  on 
whether  there  are  differences  between 
cellular  and  PCS  that  justify  different 
regulatory  treatment,  at  least  in  the  short 
term.  The  Commission  notes  that  PCS 
was  intended  to  be  competitive  with 
both  incumbent  cellular  systems  and 
landline  networks,  and  its  identity  as  a 
new  entrant  places  PCS  providers  in  a 
different  competitive  situation  from 
incumbent  cellular  carriers.  The 
Commission  intended  that  PCS  would 
compete  with  cellular  service  at  the 
outset,  and  eventually  compete  with, 
complement,  or,  where  appropriate, 
replace  landline  local  exchange  service. 
In  addition,  PCS  providers  face 
competitive  hurdles  unlike  those 
existing  when  the  cellular  service  was 
established,  such  as  auction  payments, 
competition  with  incumbent  cellular 
providers  themselves,  and  the  need,  in 
some  cases,  to  relocate  incumbent 
microwave  users  before  PCS  can  become 
fully  operational.  Permitting  LECs 
greater  flexibility  in  the  provision  of 
PCS  than  the  BOCs  enjoy  with  respect 
to  cellular  was  part  of  the  Commission's 
plan  to  get  PCS  into  the  market  quickly, 
and  to  encourage  the  LECs  to  engineer 
their  network  architectures  in  a  "PCS- 
fiiendly"  manner.  This  added  degree  of 
flexibility  may  act  as  a  counterbalance 
to  the  competitive  hurdles  unique  to 
PCS.  The  Commission  seeks  comment 
on  whether  this  analysis  pertains  today 
in  the  same  way  as  when  PCS  was 
established  as  a  new  service. 

39.  Need  for  Uniform  Safeguards.  The 
Commission  believes  that  the 
imposition  of  competitive  safeguards  in 
addition  to  accounting  safeguards  for 
LEC  provision  of  in-region  broadband 
PCS  will  serve  the  public  interest.  The 
Commission  believes  it  is  time  to 
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replace  the  initial  case-by-case  approach 
with  a  uniform  set  of  requirements.  This 
should  be  more  efficient  for  both  the 
carriers  and  the  Commission,  as  it  will 
streamline  the  review  process  and 
provide  a  consistent  regulatory 
framework  for  futvire  competition.  The 
Commission  seeks  comment  on  this 
analysis.  The  potential  costs  of 
imposing  additional  nonstructural 
safeguards  on  LEC  provision  of  PCS  at 
this  time  are  different  from  the  costs  for 
either  retaining  structural  separation  for 
BCXZ  cellular  service,  or  for  extending 
such  structural  separation  requirements 
for  the  first  time  to  other  LECs,  such  as 
GTE.  In  the  case  of  BOC  cellular  service, 
the  costs  of  establishing  the  subsidiary 
have  already  been  incurred,  whereas  in 
the  case  of  the  independent  LECs,  the 
re-arrangement  of  existing  corporate 
structures  would  entail  additional  costs 
of  a  particiUar  scope  and  nature.  The 
Commission  also  recognizes  that,  in  the 
case  of  an  entirely  new  service  such  as 
in-region  LEC  broadband  PCS,  the  start- 
up costs  of  structural  separation  would 
likely  be  of  a  different  nature  and  scope 
altogether.  Few  LECs  currently  have  in- 
region  PCS  Ucenses  as  a  result  of  the 
cellular-PCS  cross-ownership  and 
spectnun  cap  requirements.  It  is  also  not 
clear  how  far  along  those  other  LECs  are 
in  building-out  their  PCS  networks  and 
in  structuriiig  their  PCS  operations  firoiii 
an  organizational  perspective.  The 
Commission  seeks  comment  on  this 
analysis  and  on  the  relative  costs  of 
imi>osing  the  requirements  proposed 
herein. 

40.  In-Region/Spectrum  Allocation 
Limitations.  With  respect  to  the 
imposition  of  nonstructural  safeguards, 
the  Broadband  PCS  Order  did  not 
distinguish  between  in-region  versus 
out-of-region  PCS,  nor  did  it  distinguish 
among  LEC  PCS  providers  on  the  basis 
of  the  amoimt  of  PCS  spectrum  they 
would  be  utilizing  to  provide  service. 
The  Commission  does  not  believe  that 
the  competitive  dangers  of  integrated 
LEC  provision  of  landline  and  PCS 
outside  of  the  local  exchange  service 
areas  in  which  they  are  the  inounbent 
LEC  raises  the  same  concerns  as  in- 
region  integrated  services.  In  fact,  the 
Commission  has  foiuid  that  out-of- 
region  competition  from  LECs  offering 
integrated  service  packages  will 
promote  local  exchange  competition. 
The  Commission  therefore  proposes  to 
limit  LEC  PCS  nonstructiiral  safeguards 
to  in-region  broadband  PCS  service.  The 
Commission  seeks  comment  on  this 
tentative  conclusion.  In  addition,  the 
Commission  seeks  comment  on  the 
relevance  of  the  distinction  raised  in  the 
record  between  LEC  holders  of  30  MHz 


versus  10  MHz  in-region  PCS  Ucenses 
for  the  proposed  imiform  nonstructural 
safeguards.  Specifically,  the 
Commission  seeks  conunent  on  whether 
it  should  exempt  LEC  Ucensees  with  no 
more  than  10  MHz  of  PCS  spectrum 
from  some  or  all  of  the  competitive 
safeguards  discussed  herein,  with  the 
exception  of  those  safeguards  which 
arise  from  the  provisions  of  the  1996 
Act. 

41.  Applicability  to  Tier  1  LECs.  The 
Commission  believes  that  the  goal  of 
regulatory  symmetry  should  be 
tempered  by  a  reaUstic  assessment  of 
the  costs  and  benefits  of  applying  the 
proposed  competitive  safeguards  to 
small  telephone  companies.  The 
Commission  notes  that  small  telephone 
companies,  particularly  those  operating 
in  rural  areas,  are  uniquely  positioned 
to  provide  wireless  services  to 
populations  which  might  otherwise  not 
receive  them.  The  Commission  does  not 
want  to  imduly  burden  or  discoiu^ge 
small  telephone  company  entry  into 
cellular  and  PCS  markets.  The 
Commission  does  not  beheve  that  these 
companies  pose  a  significant  threat  of 
anti-competitive  conduct  toward 
potential  wireless  competitors,  as  their 
abiUty  to  leverage  their  bottleneck  local 
exchange  facilities  is  limited  as 
compared  to  that  of  the  BOCs  and  the 
larger  independents.  The  Commission 
also  seeks  to  ensure  that  the  local 
exchange  and  exchange  access 
customers  of  the  small  telephone 
companies  are  not  unduly  burdened 
with  the  costs  of  these  companies' 
ventvues  in  competitive  wireless 
markets.  Tlie  Commission  therefore 
would  apply  the  uniform  set  of 
competitive  safeguards  proposed  here 
only  to  the  Tier  1  LECs.  The 
Commission  seeks  comment  on  this 
proposal  and  on  what  changes,  if  any, 
to  our  accounting  rules  are  necessary  or 
appropriate  to  ensure  that  LECs  not 
subject  to  the  proposed  competitive 
safeguards  wiU  not  cross-subsidize  PCS 
activities  from  the  reg\dated  telephone  ' 
ratebase. 

42.  The  Conunission  proposes  that  all 
Tier  1  LECs  providing  broadband  PCS 
within  their  in-region  states  implement 
a  nonstructural  safeguard  plan,  and  file 
the  plan  for  approval  with  the 
Commission.  The  plan  would  include 
the  follov«ring  elements:  (1)  a  description 
of  a  separate  affiliate,  as  defined  herein, 
for  the  provision  of  PCS;  (2)  a 
description  of  compliance  with  Part  64 
and  Part  32  accounting  rules,  with 
copies  of  the  relevant  CAM  changes 
attached;  (3)  a  description  of  planned 
compliance  with  all  outstanding 
interconnection  obligations;  (4)  a 
description  of  compliance  with  all 


outstanding  network  disclosure  rules; 
and  (5)  a  description  of  plaimed 
compliance  with  the  CPNI  requirements 
in  new  Section  222.  Additionally,  the 
Commission  proposes  to  require  that 
LEC  in-region  broadband  PCS  services 
should  be  provided  through  a  corporate 
affiUate  that  is  separate  from  the  LEC. 

43.  The  Commission  proposes  to 
require  the  affiliate  to  meet  the 
following  separation  conditions:  the 
affiliate  must  (1)  maintain  separate 
books  of  accoimt;  (2)  not  jointly  own 
transmission  or  switching  faciUties  with 
the  exchange  telephone  company;  and 
(3)  obtain  any  exdiange  telephone 
company-provided  communications 
services  at  tariffed  rates  and  conditions. 
The  Commission  proposes  to  modify  the 
second  requirement  to  conform  with  the 
proposed  modification  of  the  facilities- 
sharing  prohibition  of  Section  22.903(a). 
That  is,  the  separate  PCS  affiliate  would 
not  be  permitted  to  have  joint 
ownership  with  the  incumbent  LEC  of 
transmission  and  switching  faciUties 
that  the  latter  uses  in  the  provision  of 
landline  services  in  the  same  in-region 
market.  The  Commission  seeks 
comment  on  these  proposals. 

44.  The  Commission  tentatively 
concludes  that  these  requirements  will 
not  impose  excessive  burdens  on  LECs, 
while  providing  some  protection  against 
cost-shifting  and  anti-competiUve 
conduct,  in  the  case  of  Tier  1  LEC  in- 
region  PCS.  The  Commission  tentatively 
concludes  that  the  separate  affiUate 
requirement  permits  greater  flexibiUty 
for  the  LEC  than  the  Section  22.903 
structural  separation  requirement,  while 
preserving  the  competitive  safeguards  of 
separate  books  of  account,  faciUties,  and 
tariffed  services  between  the  PCS 
affiliate  and  its  affiliated  LEC.  The 
Commission  seeks  comment  on  the 
effect  that  changes  in  interconnection 
tariffing  requirements  imder  Sections 
251  and  252  have  on  the  requirement 
that  the  separate  affiUate  obtain  any 
exchange  telephone  company  service  at 
tariffed  rates  and  conditions.  In 
addition,  the  Commission  tentatively 
concludes  that  joint  marketing  of  PCS 
and  LEC  landline  services  should  be 
permitted  on  a  compensatory,  arm's 
length  basis.  Any  such  joint  marketing 
must  be  subject  to  the  Part  64  cost 
allocation  and  affiUate  transaction  rule 
and  the  CPNI  requirements.  The 
Commission  seeks  comment  on  these 
tentative  conclusions. 

45.  The  Commission  beUeves  that  the 
nonstructural  safeguards  plan  should 
address  the  separation  of  costs 
engendered  by  joint  marketing 
operations.  The  Commission  beUeves 
that  even  with  these  filing  requirements 
only  an- annual  audit  wiU  help 
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detennine  tompliance  with  the 
accounting,  affiliate  transaction  and  cost 
allocation  rules.  The  Commission  notes 
that  all  CAM  changes  are  also  subject  to 
comment  and  review  by  the 
Commissicm  and  interested  parties.  The 
Commission  believes  that  a  description 
of  the  carrier's  procedures  to  ensure 
compliance  with  the  Part  32  and  64 
rules,  together  with  copies  of  the 
relevant  CAM  changes,  is  sufficient  for 
purposes  of  initial  review  of  the  carriers' 
nonstructuial  safeguards  plans.  This 
initial  revlaw  will  determine  whether 
adequate  accounting  procedures  are  in 
place.  The  company's  compliance  with 
these  procedures,  however,  can  only  be 
determined  through  the  existing  annual 
audit  process.  The  Commission  seeks 
comment  on  this  analysis. 

46.  The  Commission  seeks  comment 
on  whether  the  same  type  of 
organizational  and  procedural 
guidelines  {or  the  protection  and 
dissemination  of  CPNI  for  which  the 
Commission  is  seeking  comment 
relating  to  BOC  cellular  operations, 
should  apply  to  the  PCS  operations  of 
any  LEC  (including  non-Tier  1  LECs)  or 
interexchaqge  carrier  possessing  CPNI 
gathered  in  the  provision  of  landline 
services.  The  Commission  also  seeks 
conunent  a^  to  whether  there  are  any 
dromistances  imder  which  the 
Commission  should  forbear  from 
requiring  a  description  of  such 
organizational  structiues  and 
procediues,  and  rely  instead  on 
enforcement  procedures  for  any 
violations  of  the  CPNI  statutory 
mandates.  Such  circumstances  could 
include  a  weighing  of  relative  costs  and 
benefits,  as  well  as  the  significance  of 
the  CPNI  at  issue.  The  Commission 
tentatively  concludes  that  the  filing  of 
such  descriptions  by  non-Tier  1  LECs 
and  non-dominant  interexchange 
carriers  holding  PCS  hcenses  is  not 
needed.  The  Commission  seeks 
comment  on  this  tentative  conclusion 
and  this  issue  generally.  In  addition,  the 
Conunission  seeks  comment  on 
whether,  for  pxixposes  of  applying 
Section  22%  cellular  service  and  PCS 
should  be  considered  the  same  service 
[i.e..  CMRS)  such  that  CPNI  gained  in 
the  provision  of  one  could  be  utilized 
without  restriction  in  the  marketing  of 
the  other.  Ttie  Commission  also  seeks 
comment  whether  other  CMRS.  such  as 
paging  and  Specialized  Mobile  Radio, 
should  be  considered  the  same  service 
as  cellular  service  and  PCS  for  purposes 
of  implementing  Section  222  and  what 
distinctions,  if  any,  should  be  made 
among  these  different  types  of  CMRS. 
Finally,  the  Commission  seeks  comment 
whether  a  tell  service  provided  by 


means  of  CMRS  [e.g.,  cellular  long 
distance)  should  be  treated  as  a  distinct 
telecommunications  service  for 
purposes  of  implementing  the  new 
Section  222. 

47.  The  Commission  believes  that  in 
the  case  of  LEC  PCS  two  factors  render 
a  lesser  degree  of  separation 
appropriate.  First,  and  most 
importantly,  the  public  interest  benefits 
the  Conunission  anticipates  from 
permitting  LECs  somewhat  more 
flexibility  in  establishing  their  PCS 
operations  counterbalance  the  loss  of 
the  added  level  of  protection  that 
complete  structural  separation  under 
Section  22.903  provides.  The 
Commission's  proposal  that  LECs 
establish  nonstructurally  separate 
affiliates  for  the  provision  of  in-region 
PCS  is  intended  as  an  interconnection 
safeguard  that  will  render  visible  the 
LECs  interconnection  arrangements 
with  its  affiliate.  The  second  factor  is 
one  of  timing.  The  Commission  believes 
that  the  possible  retention  of  structiual 
separation  for  the  in-region  BOC  cellular 
service  may  act  as  additional  protection 
against  anti-competitive  actions  with 
respect  to  PCS  competitors  of  the  BOC 
cellular  providers  who  are  seeking 
interconnection  arrangements.  The 
Commission  seeks  comment  on  this, 
and  asks  that  parties  disagreeing  with 
this  analysis  provide  specific  examples 
and  argument  in  support  of  their 
position. 

48.  In  light  of  the  statutory  provision 
regarding  public  notice  by  inciunbent 
LECs  of  network  technical  changes  and 
the  implementation  of  that  provision, 
the  Commission  seeks  conunent  on  the 
need  for  specific  PCS  rules  pertaining  to 
network  information  disclosiue. 
Commenters  supporting  a  specific  Part 
24  rule  should  provide  information 
about  particular  technical  or  regulatory 
issues  to  be  addressed  by  such  a  rule. 

49.  With  respect  to  LEC  in-region 
broadband  PCS,  the  Commission  has 
proposed  a  set  of  flexible  service 
safeguards  that  strike  an  appropriate 
balance  between  the  Conunission's  pro- 
competitive  goals  and  the  goal  of 
expediting  in-region  LEC-provlded 
broadband  PCS  service.  Nonetheless, 
assuming  that  competition  in  the  local 
exchange  marifwet  increases  to  the  point 
where  LECs  do  not  have  market  power 
in  the  provision  of  local  exchange 
service,  those  safeguards  that  are  not 
mandated  by  statute  could  be  relaxed  or 
eliminated.  The  Commission  seeks 
comment  on  whether  the  rules  proposed 
here  should  be  subject  to  a  simset 
provision.  The  Commission  also  seeks 
comment  on  the  appropriate  term  of 
such  a  provision,  or  the  conditions  that 


would  justify  relaxing  or  eliminating 
these  restrictions  in  the  futiue. 

50.  The  Commission  notes  that 
Congress  created  the  CMRS  regulatory 
classification  and  mandated  that  similar 
commercial  mobile  radio  services  be 
accorded  similar  regulatory  treatment 
under  the  rules.  Therefore,  the 
Commission  tentatively  concludes  that 
the  nonstructural  safeguards  discussed 
above  for  LEC  provision  of  PCS  should 
apply  to  Tier  1  LEC  provision  of  other 
in-region  CMRS.  The  Commission  seeks 
conunent  on  this  proposal. 

m.  Conclusion 

51.  The  Conunission  believes  that  the 
proposals  in  this  NPRM  are  consistent 
with  the  legislative  mandate  in  the  1996 
Act  and  will  promote  competition  in 
wireless  conununications  markets  by 
applying  the  least  intrusive  means  to 
curb  the  residual  market  power  of  the 
LECs.  The  Conunission  intends  to  move 
rapidly  to  complete  the  comprehensive 
review  of  the  CMRS  safeguards  initiated 
by  this  NPRM,  and  to  put  into  place 
nerit,  streamlined  rules  which 
accomplish  the  goals  of  promoting 
wireless  competition,  limiting  the 
exercise  of  market  power,  and 
establishing  regulatory  symmetry. 

IV.  Procedural  Matters  and  Ordering 
Clauses 

A.  Regulatory  Flexibility  Act 

Summary:  As  required  by  Section  603 
of  the  Regulatory  Flexibility  Act,  the 
Commission  has  prepared  an  Initial 
Regulatory  Flexibility  Analysis  (KFA) 
of  the  expected  impact  on  small  entities 
of  the  policies  and  rules  proposed  in 
this  NPRM.  Written  public  comments 
are  requested  on  the  IRFA. 

Reason  for  Action:  The  Conunission  is 
issuing  this  NPRM  to  review  the 
regulatory  regime  for  the  provision  of 
commercial  mobile  services,  and  to 
implement  certain  provisions  of  the 
Telecommimications  Act  of  1996.  The 
proposals  advanced  in  the  NPRM  are 
designed  to  explore  whether  the  BOC 
separate  subsidiary  requirement  of 
ScKrtion  22.903  continues  to  be  relevant 
in  today's  marketplace.  The  NPRM  also 
proposes  streamlined  safeguards  for  Tier 
1  LECs  seeking  to  provide  PCS  and 
other  commercial  mobile  services. 

Objectives:  The  objective  of  the  NPRM 
is  to  provide  an  opportunity  for  public 
comment  and  to  provide  a  record  for  a 
Commission  decision  regarding 
appropriate  competitive  safeguards  for 
landline  telephone  companies  seeking 
to  provide  wireless  services.  The  NPRM 
proposes  two  alternatives  for 
modification  of  Section  22.903,  the 
BOC/cellular  separate  subsidiary 
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requirement.  The  first  alternative  is  to 
retain  the  rule  for  in-region  provision  of 
oellular  service,  subject  to  a  sunset 
period.  The  second  alternative  is  to 
eliminate  the  rule  immediately  for  in- 
region  cellular  services.  (The 
Commission  waives  the  requirement  for 
out-of-region  cellular  service.)  Further, 
the  NPRM  proposes  a  uniform  set  of 
safeguards  for  Tier  1  LECs  seeking  to 
provide  PCS  and  other  CMRS  services. 

Reporting,  Recordkeeping  and  Other 
Compliance  Requirements:  The  LEG/ 
PCS  safeguards  proposed  in  the  NPRM 
would  require  that  Tier  1  LECs  submit 
to  the  Commission  a  nonstructural 
safaguards  plan.  Smaller  LECs  would 
not  be  subject  to  this  requirement 

Federal  Rules  Which  Overlap, 
Duplicate  or  Conflict  With  These  Rules: 
None. 

Description  and  Number  of  Small 
Entities  Involved:  Because  Section 
22.903  only  applies  to  the  BOCs  and 
because  the  proposed  LEG/PCS 
safeguards  would  apply  only  to  the  23 
Tier  1  LECs  (including  the  BOCs),  no 
small  entities  would  be  affected  by  the 
proposals  included  in  the  NPRM. 

Significant  Alternatives  Minimizing 
the  Impact  on  Small  Entities  Consistent 
With  the  Stated  Objectives:  The  NPRM 
proposes  to  adopt  LEC/PCS  safeguards 
only  for  Tier  1  LECs  and  not  for  smaller 
LECs.  A  Tier  1  LEC  is  a  local  exchange 
carrier  with  over  SlOO  milUon  in 
revenues  firom  regulated 
telecommunications  operations  that  are 
subject  to  the  CAM  filing  requirements 
of  Section  64.903  of  the  Commission's 
Rules.  The  Commission  notes  that  small 
telephone  companies  are  imiquely 
positioned  to  provide  wireless  services 
to  populations  that  might  otherwise 
receive  them.  The  NPRM  points  out  that 
the  Commission  wishes  to  take  no 
action  that  would  unduly  burden  or 
discourage  small  telephone  company 
entry  into  cellular  and  PCS  markets,  nor 
do  we  believe  that  these  companies  pose 
a  significant  threat  of  anti-competitive 
conduct  toward  potential  wireless 
competitors. 

Legal  Basis.  The  NPRM  is  adopted 
pursuant  to  Sections  1,  2,  4,  and  332  of 
the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  §§  151. 152. 154. 

and  332. 

IRFA  Comments.  The  Commission 
requests  written  public  comment  on  the 
foregoing  Initial  Regulatory  Flexibility 
Analysis.  Comments  must  have  a 
separate  and  distinct  heading 
designating  them  as  responses  of  the 
IRFA  and  must  be  filed  by  the  deadline 
for  comments  in  response  to  the  NPRM. 


B.  Paperwork  Reduction  Act 

This  NPAAf  contains  a  proposed 
information  collection.  As  part  of  its 
continuing  effort  to  reduce  paperwork 
burdens,  die  Commission  invites  the 
general  public  and  the  Office  of 
Management  and  Budget  (OMB)  to  take 
this  opportunity  to  comment  on  the 
information  collections  contained  in 
this  NPRM  as  required  by  the  Paperwork 
Reduction  Act  of  1995.  Public  Law  No. 
104-13.  Public  and  agency  comments 
are  due  October  3, 1996;  OMB 
notification  of  action  is  due  November 
4, 1996.  Comments  should  address  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  acciuBcy  of  the  Commission's 
burden  estimates:  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

Dates:  Written  comments  by  the 
public  on  the  proposed  information 
collections  are  due  October  3, 1996. 
Written  comments  must  be  submitted  by 
the  Office  of  Management  and  Budget 
(OMB)  on  the  proposed  information 
collections  on  or  before  November  4, 
1996. 

Address:  In  addition  to  filing 
comments  with  the  Secretary,  a  copy  of 
any  comments  on  the  information 
collections  contained  herein  should  be 
submitted  to  Dorothy  Conway,  Federal 
Communications  Commission,  Room 
234, 1919  M  Street,  N.W.,  Washington, 
D.C.  20554,  or  via  the  Internet  to 
dconway@fcc.gov,  and  to  Timothy  Fain, 
OMB  Desk  Officer.  10236  NEOB,  725- 
17th  Street,  N.W.,  Washington,  D.C. 
20503  or  via  the  Internet  to 
fain t@al.eop.gov. 

Further  Information:  For  additional 
information  concerning  the  information 
collections  contained  in  this  NPRM 
contact  Dorothy  Conway  at  (202)  418- 
0217,  or  via  the  Internet  at 
dconwav@fcc.gov. 

Supplementary  Information: 

Title:  Amendment  of  the 
Commission's  Rules  to  Establish 
Competitive  Service  Safeguards  for 
Local  Exchange  Carrier  Provision  of 
Commercial  Mobile  Radio  Services. 

Type  of  Review:  New  Collection. 

Respondents:  Business  or  other  for 
profit. 

Number  of  Respondents:  We  estimate 
that  approximately  25  Tier  1  LECs  may 
submit  a  nonstructural  safeguard  plan. 


Estimated  Time  Per  Response:  The 
average  burden  on  the  LEC  is  30  hours 
to  do  the  research  and  development  and 
30  hotu^  to  write  and  review  the  plan. 
25  plansx60  hours=l,500  hours. 

estimated  Cost  to  the  Respondent:  We 
presume  that  the  LECs  would  use 
attorneys  and  engineers  (average  $200 
per  hour)  to  prepare  the  information.  25 
plansx$200  per  hourx60 
hour8=$300,000. 

Needs  and  Uses:  This  proceeding 
initiates  a  comprehensive  review  of  the 
existing  regulatory  framework  of 
structural  and  nonstructural  safeguards 
for  local  exchange  carrier  (LEC) 
provision  of  commercial  mobile  radio 
services  (CMRS).  All  Tier  1  LECs 
providing  broadband  Personal 
Communications  Service  (PCS)  within 
their  in-region  states  will  be  required  to 
implement  a  nonstnictiiral  safeguard 
plan  and  file  the  plan  for  approval  with 
the  Commission.  The  plan  should 
include  the  following  elements:  (1)  a 
description  of  a  separate  affihate  for  the 
provision  of  PCS;  (2)  a  description  of 
compliance  with  Part  64  and  Part  32 
accounting  rules,  with  copies  of  the 
relevant  Cost  Allocation  Manual  (CAM) 
changes  attached;  (3)  a  description  of 
planned  compliance  with  all 
outstanding  interconnection  obligations; 
(4)  a  description  of  compliance  with  all 
outstanding  network  disclosure  rules; 
and  (5)  a  description  of  planned 
compliance  with  the  Customer  Propriety 
Network  hiformation  (CPNI) 
requirements  in  Section  702  of  the 
Telecommunications  Act  of  1996 
(which  creates  a  new  Section  222  of  the 
Communications  Act).  The  Commission 
will  use  the  information  to  determine  if 
the  Tier  1  LECs  are  in  compliance  with 
our  rules. 

C.  Ex  Parte  Presentations — Non- 
Restricted  Proceeding 

This  is  a  non-restricted  notice  and 
comment  rulemaking  proceeding.  Ex 
parte  presentations  are  permitted, 
except  during  the  Sunshine  Agenda 
period,  provided  that  they  are  disclosed 
as  provided  in  the  Commission's  rules. 
See  generally  *7  CFR  1.1202, 1.1203. 
1.1206(a). 

D.  Comment  Period 

Piirsuant  to  applicable  procediues  set 
forth  in  Sections  1.415  and  1.419  of  the 
Commission's  rules,  47  CFR  1.415, 
1.419,  interested  parties  may  file 
comments  on  or  before  October  3, 1996. 
Reply  comments  are  to  be  filed  on  or 
before  October  24, 1996.  To  file  formally  , 
in  this  proceeding,  you  must  file  an 
original  and  four  copies  of  all 
comments,  reply  comments,  and 
supporting  comments.  If  you  want  each 
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Commissioner  to  receive  a  personal 
copy  of  your  comments,  you  must  file 
an  original  and  nine  copies.  Comments 
and  reply  comments  should  be  sent  to 
Office  of  the  Secretary,  Federal 
Commimications  Commission,  1919  M 
Street,  N.>V.,  Room  222,  Washington, 
D.C  20554.  Parties  should  also  submit 
two  copiei  of  comments  and  reply 
comments  to  Bobby  Brown,  Commercial 
Wireless  Division,  Wireless 
Telecommunications  Bureau,  2025  M 
Street,  N.W.,  Room  7130.  Washington, 
D.C  20554.  Parties  should  also  file  one 
copy  of  any  documents  filed  in  this 
docket  with  the  Commission's  copy 
contractor,  International  Transcription 
Services.  Inc..  2100  M  Street.  N.W., 
Suite  140,  Washington,  D.C  20037. 

E.  Authority 

The  above  action  is  authorized  under 
the  Communications  Act  of  1934,  §§  1, 
4,  222,  253(c)(5),  301.  and  303,  47  U.S.C 
§§151. 154.  222,  252(c)(5),  301,  and 
303,  as  amended,  and  Section  601(d)  of 
the  Telecommunications  Act  of  1996, 
Section  601(d).  Public  Law  104-104, 
110  Stat.  56  (1096). 

F.  Ordering  Clauses 

It  is  ordered  that  pursuant  to  Sections 
1,  4,  222,  252(c)(5),  301,  and  303  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C  §§  151, 154,  222. 
252(c)(5),  301,  and  303,  and  Section 
601(d)  of  the  Telecommunications  Act 
of  1996,  Section  601(d),  Public  Law 
104-104.  mo  Stat.  56  (1996),  a  notice  of 
proposed  rulemaking  is  hereby  adopted. 

It  is  further  ordered  that  comments  in 
,  WT  Docket  No.  96-162  will  be  due 
October  3, 1996  and  reply  comments 
will  be  due  October  24. 1996. 

It  is  further  ordered  that,  pursuant  to 
Sections  1.3  and  22.19  of  the 
Commission's  Rules.  47  CFR  1.3,  22.19, 
all  Bell  Operating  Companies  are  hereby 
granted  a  WAIVER  of  the  provisions  of 
Section  22.903  of  the  Commission's 
Rules.  47  CFR  22.903  with  respect  to  the 
provision  of  cellular  service  outside  of 
their  in-region  service  areas  as  defined 
herein.       I 

It  is  further  ordered  that,  pursuant  to 
Sections  1.3  and  22.19  of  the 
Commissicti's  Rules,  47  CFR  §§  1.3.  • 
22.19,  a  w^ver  of  Section  22.903  with 
respect  to  the  provision  of  cellular 
service  outside  of  their  in-region  service 
areas  as  denned  herein,  is  GRANTED  to 
Bell  Atlantic  NYNEX  Mobile,  Inc.  and 
US  West,  I«c. 

It  is  further  ordered  that,  the  Secretary 
shall  send  •  copy  of  this  Notice  of 
Proposed  Rulemaking,  including  the 
regulatory  flexibility  certification,  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration,  in  accordance 


with  paragraph  603(a)  of  the  Regulatory 
FlexibiUty  Act,  5  U.S.C  §§  601  et  seq. 

List  of  Subjects  in  47  CFR  Part  22 

Communications  common  carriers. 
Reporting  and  recordkeeping 
requirements. 

Federal  CommunicatitMis  Commission. 

William  F.  Catim, 

Acting  Secretary. 

[FR  Doc.  96-22348  Filed  8-30-96;  8:45  am] 

BILLMO  COOC  (Mt^M-P 

47CFRPart73 

[MM  Docfcat  Na  9ft-153;  RM-8804] 

Radio  Broadcasting  Services; 
Batesvilla,  AR 

AQENCV:  Federal  Communications 

Commission. 

ACTKM:  Proposed  rule. 

SUMMARY:  This  docimient  requests 
comments  on  a  petition  for  rule  making 
filed  by  Arkansas  Radio  Broadcasters, 
seeking  the  allotment  of  Channel  258A 
to  Batesville,  Arkansas,  as  that 
community's  second  local  FM  service. 
Coordinates  used  for  this  proposal  are 
35-50-28  and  91-34-45. 
DATES:  Comments  must  be  filed  on  or 
before  September  16. 1996,  and  reply 
comments  on  or  before  October  1, 1996. 
ADDRESSES:  Secretary,  Federal 
Communications  Commission, 
Washington.  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner,  as  follows:  Arkansas  Radio 
Broadcasters,  Attn:  Carol  B.  Ingram, 
President,  P.O.  Box  73.  Batesville.  MS 
38606. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
96-153.  adopted  May  24. 1996,  and 
released  July  26, 1996.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Refierence  Center  (Room  239),  1919  M 
Street.  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service.  Inc.,  (202)  857- 
3800,  2100  M  Street.  NW.,  Suite  140. 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  me  public  shoidd  note 
that  from  the  time  a  Notice  of  Proposed 


Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  chauonel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments.  See  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
John  A.  KarouMM, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

[FR  Doc.  96-22347  Filed  8-30-96;  8:45  am] 
MLUNO  COM  tm^i-r 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50CFRPart17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Notice  of  Reopening  of 
Comment  Period  on  Proposed 
Threatened  and  Endangered  Status  for 
Seven  Desert  IMillt-Vetch  Taxa  From 
Califomia  and  Nevada 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Proposed  rule;  Notice  of 

reopening  of  comment  period. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service),  pursuant  to  the  Endangered 
Species  Act  of  1973,  as  amended  (Act), 
provides  notice  of  reopening  of  the 
comment  period  for  five  plants  that 
have  been  proposed  as  endangered: 
Lane  Moimtain  milk-vetch  (Astragalus 
jaegerianus),  Coachella  Valley  milk- 
vetch  (Astragalus  lentiginosus  var. 
coachellae).  Fish  Slough  milk- vetch 
(Astragalus  lentiginosus  var. 
piscinensis).  Peirson's  milk-vetch 
(Astragalus  magdalenae  var.  peirsonii), 
and  triple-ribbed  milk-vetch  (Astragalus 
lentiginosus  var.  micans);  and  two 
plants  that  have  been  proposed  as 
threatened:  shining  milk-vetch 
(Astragalus  tricarinatus)  and  Sodaville 
milk-vetch  (Astragalus  lentiginosus  var. 
sesquimetralis).  The  comment  period 
has  been  reop>ened  to  acquire  additional 
information  from  interested  parties,  and 
to  reconsider  the  proposed  listing 
actions. 

DATES:  The  public  comment  period 
closes  October  18,  1996.  Any  comments 
received  by  the  closing  date  will  be 
considered  in  the  final  decision  on  this 
proposal. 
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ADDRESSES:  Written  comments  and 
materials  concerning  this  proposal 
should  be  sent  directly  to  the  Field 
Supervisor,  Ventura  Field  Office.  2493 
Portola  Road.  Suite  B.  Ventura.    ■ 
California  93003.  Comments  and 
materials  received  will  be  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Steeck  (see  ADDRESSES  section)  at 
805/644-1766. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  seven  taxa  included  within  the 
proposed  rule  occur  in  hiyo,  Mono, 
Riverside,  San  Bernardino,  and  Imperial 
Counties  within  California;  Mineral  and 
Nye  Counties  in  Nevada;  and 
northeastern  Baja  California,  Mexico. 
Like  many  taxa  in  the  genus  Astragalus, 
these  seven  taxa  are  endemic  to  habitats 
with  specific  substrate  or  hydrologic 
conditions  and  are,  therefore,  naturally 
limited  in  distribution  by  the 
availability  of  habitat.  Five  of  the  seven 
taxa  occxu-  primarily  on  public  lands. 

The  seven  plant  taxa  may  be 
threatened  by  one  or  more  of  the 
following:  off-road  vehicle  (ORV)  use, 
grazing  and  trampling  by  livestock  and 
feral  burros,  competition  from  alien 
plants,  luban  development,  alteration  of 
soil  hydrology,  and  construction  related 
to  fisheries  development.  Several  of  the 
plants  may  also  be  threatened  with 
random  naturally  occurring  events  by 
virtue  of  their  small  numbers  and 
population  sizes. 

On  May  8, 1992,  the  Service 
pubUshed  a  rule  proposing  endangered 
status  for  Astragalus  jaegerianus,  A. 
lentiginosus  var.  coachellae,  A. 
lentiginosus  var.  piscinensis,  A. 
magdalenae  var.  peirsonii,  and  A. 
lentiginosus  var.  micans;  and  threatened 
status  for  A.  tricarinatus  and  A. 
lentiginosus  var.  sesquimetralis  (57  FR 
19844).  The  original  comment  period 
closed  on  July  7, 1992. 

The  Service  was  imable  to  make  a 
final  listing  determination  on  these 
species  because  of  a  limited  budget, 
other  endangered  species  assignments 
driven  by  court  orders,  and  higher 
listing  priorities.  In  addition,  a 
moratorium  on  hsting  actions  (PubUc 
Law  104-6),  which  took  affect  on  April 
10, 1995,  stipulated  that  no  funds  could 
be  used  to  make  final  hsting  or  critical 
habitat  determinations.  Now  that 
limited  funding  has  been  restored  and 


the  President  has  waived  the 
moratorium  on  the  use  of  appropriated    ' 
funds  for  final  listing  and  critical  habitat 
determinations,  the  Service  is 
proceeding  with  a  final  determination 
for  these  seven  plants.  This  final 
decision,  however,  must  address  and 
consider  any  changes  in  the 
administration  of  desert  lands  since 
1992,  like  the  lands  transferred  from  the 
Bureau  of  Land  Management  to  the 
National  Park  Service,  and  any 
conservation  efforts,  like  the  West 
Mohave  Conservation  Plan,  that  may 
have  influenced  management  of  desert 
areas. 

Due  to  the  length  of  time  that  has 
elapsed  since  the  close  of  the  initial 
comment  period,  changing  procedural 
and  biological  circumstances  and  the 
need  to  review  the  best  scientific  and 
commercial  information  available 
during  the  decision-making  process,  the 
comment  period  is  being  reopened.  The 
Service  particularly  seeks  information 
that  has  become  available  in  the  last 
four  years,  concerning: 

(1)  Biological,  commercial,  or  other 
relevant  data  on  any  threat  (or  lack 
thereof)  to  these  species; 

(2)  Additional  information  on  the 
size,  number,  or  distribution  of 
populations;  and 

(3)  Whether  one  or  more  of  these 
plant  species  are  subject  to  conservation 
agreements  or  other  protection 
instruments,  and  their  possible  impacts 
to  such  species, 

Written  comments  may  now  be 
submitted  imtil  October  18, 1996  to  the 
Service  office  in  the  ADDRESSES  section. 

Author 

The  primary  author  of  this  notice  is 
Diane  Steeck  (see  ADDRESSES  section). 

Authority:  The  authority  for  this  action  is 
the  Endangered  Species  Act  of  1973  (16 
U.S.Q  1531  etseq.). 

Dated:  August  26, 1996. 
Thomas  Dw3rer, 

Acting  Regional  Director,  Begion  1. 
[PR  Doc.  96-22332  Filed  6-3Q-96;  8:45  am] 

BILLMO  OOOe  4310-66-U 


50CFRPart21 

Availability  of  a  Draft  Environmental 
Assassment  on  Permits  for  Control  of 
Injurious  Canada  Geese  and  Request 
for  Comments  on  Potential 
Regulations 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 


ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  advises  the  pubhc 
that  a  Draft  Environmental  Assessment 
on  Permits  for  Control  of  Injurious 
Canada  Geese  is  available  for  pubUc 
review  and  annoimces  the  U.S.  Fish  and 
Wildlife  Service's  (hereinafter  Service) 
intent  to  consider  regulatory  changes  to 
the  process  for  issuing  these  permits. 
Comments  and  suggestions  are 
requested. 

DATES:  Written  comments  are  requested 
by  October  18, 1996. 

ADDRESSES:  Copies  of  the  Draft 
Environmental  Assessment  can  be 
obtained  by  writing  to  the  Chief,  Office 
of  Migratory  Bird  Management,  U.S. 
Fish  and  Wildlife  Service,  room  634 — 
Arlington  Square,  Washington,  DC 
20240.  Written  comments  can  be  sent  to 
the  same  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Paul  R.  Schmidt,  Chief.  Office  of 
Migratory  Bird  Management.  U.S.  Fish 
and  Wildhfe  Service.  (703)  358-1714. 

SUPPLEMENTARY  INFORMATION:  The  Draft 
Environmental  Assessment  reviews  the 
existing  regulations  governing  issuance 
of  permits  to  control  injurious  Canada 
geese.  The  Assessment  was  prompted  by 
requests  from  States  and  the  U.  S. 
Department  of  Agriculture  to  improve 
the  permit  issuance  process.  The 
Assessment  deals  only  with  how 
permits  are  issued  and  does  not  address 
specific  control  measiues  used  to 
control  injury  problems  in  the  field.  The 
Service's  proposed  action  is  to  issue  a 
blanket  permit  to  State  Conservation 
Agencies  and/or  the  U.  S.  Department  of 
Agriculture  on  a  State-specific  basis. 
This  permit  will  be  limited  to  the  period 
March  11  through  August  31  to  avoid 
conflicts  with  existing  himting  seasons. 
This  approach  is  intended  to  provide  a 
quicker  response  time  to  problem 
situations,  allow  for  greater  local 
oversight  in  control  actions,  and  reduce 
government  administrative  costs  and 
overhead  related  to  issuance  of  these 
permits.  Three  alternatives,  including 
the  proposed  action,  are  considered. 

Dated:  August  23. 1996 
George  T.  Frampton,  Jr. 
Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks 

[FR  Doc.  96-22194  Filed  8-30-96;  8:45  am] 
MLUNQ  CODE  4310-a6-P 
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DEPARTMENT  OF  AGRICULTURE 

Foreign  Agricultural  Service 

Notice  of  Request  for  Extension  of 
Currently  Approved  Information 
Collection 

AGENCY:  Foreign  Agricultural  Service. 
action:  Notice  and  request  for 
comments, 

SUMMARY:  tn  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Foreign 
Agricultural  Service's  (FAS)  intention  to 
request  an  extension  for  a  currently 
approved  information  collection  in 
support  of  the  Pub.  L.  480.  Title  I 
program.  < 

DATES:  Cotunents  on  this  notice  must  be 
received  by  November  4, 1996  to  be 
assured  of  consideration. 
FOR  FURTHER  INFORMATION  CTDNTACT: 
Connie  B.  pelaplane.  Director,  P.L.  480 
Operationi  Division,  Export  Credits, 
Foreign  Agricultural  Service,  Room 
4549  Soutk  Building,  Stop  1033,  U.S. 
IDepartme^t  of  Agricultiu*,  1400 
Independekice  Ave..  SW.  Washington. 
DC  20250-|l033.  Telephone:  (202)  720- 
3664. 

SUPPLEMEHTARY  INFORMATION: 

Title:  Dejclaration  of  Sale,  Form  FAS- 
359. 

OMB  Number-  0551-0009. 

Expimtibn  Date  of  Approval: 
December  81. 1996. 

Type  of  Request:  Extension  of  a 
currently  approved  information 
collection.. 

Abstract:  Title  I  of  the  Agricultiu^l 
Trade  Envelopment  and  Assistance  Act 
of  1954,  as,  amended.  (Pub.  L.  480) 
authorizes  ithe  Commodity  Credit 
Corporation  (CCC)  to  finance  the  sale 
and  exportation  of  agricultural 
commodity  on  concessional  credit 
terms.  7  UiS.C.  1701  et  seq.  Commodity 
suppliers  must  report  details  of  sales  for 
price  approval.  Form  FAS-359, 


"Declaration  of  Sale,"  is  the  written 
record,  signed  by  the  commodity 
supplier,  of  the  terms  of  sale  as  reported 
by  telephone.  When  signed  for  the 
General  Sales  Manager,  it  provides 
evidence  of  the  USDA  price  approval 
required  for  CCC  financing. 

Estimate  of  Burden:  The  public 
reporting  burden  is  15  minutes  per 
response  for  commodity  suppliers 
reporting  details  of  sales. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
15. 

Estimated  Total  Annual  Burden  on 
Respondents:  36.25  hoius. 

Copies  of  this  information  collection 
can  be  obtained  from  Valerie  Countiss. 
the  Agency  Information  Collection 
Coordinator,  at  (202)  720-6713. 

Request  for  Comments 

Comments  are  invited  on  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assiunptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent  to 
Connie  B.  Delaplane.  Director,  P.L.  480 
Operations  Division.  Export  Credits. 
Foreign  Agricultiual  Service,  Room 
4549  South  Building,  Stop  1033  U.S. 
Department  of  Agricultiure.  1400 
Independence  Ave..  SW.  Washington, 
DC  20250-1033.  Telephone  (202)  720- 
3664. 

All  responses  to  this  notice  will  be 
siunmarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
become  a  matter  of  public  record. 


Signed  at  Washington,  DC  on  August  26, 
1996. 

Christopher  E.  Goldthwait, 

General  Sales  Manager,  Foreign  Agricultural 
Service,  and  Vice  President,  Commodity 
Credit  Corporation. 

(FR  Doc.  96-22367  Filed  8-30-96;  8:45  am] 

MLUNQ  CODE  3410-10-M 


Forest  Service 

Soutfiwest  Oregon  Provincial 
Interagency  Executive  Committee 
(PIEC),  Advisory  Committee 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Southwest  Oregon  PIEC 
Advisory  Committee  will  meet  on 
September  17, 1996  at  J.  Herbert  Stone 
Nursery,  Central  Point,  Oregon.  The 
meeting  will  begin  at  9:00  a.m.  and 
continue  until  4:15  p.m.  Agenda  items 
to  be  covered  include:  (1)  Local  area 
issues  presentation;  (2)  Subcommittee 
assignments;  (3)  Riparian  reserves  and 
grazing;  (4)  Implementation  monitoring 
results  approval;  (5)  Presentation  on  the 
Applegate  AMA  Drafl  Guide;  and  (6)  . 
Public  comments. 

All  Province  Advisory  committee 
meetings  are  open  to  the  public. 
Interested  citizens  are  encouraged  to 
attend. 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Kurt  Austermann.  Province  Advisory 
Committee  staff,  USDI,  Medford  District, 
Bureau  of  Land  Management,  3040 
Biddle  Rd..  Medford.  Oregon  97504. 
phone  541-770-2200. 

Dated:  August  26. 1996. 
James  T.  Gladen. 

Forest  Supervisor,  Designated  Federal 
Official. 
(FR  Doc.  96-22394  Filed  8-30-96;  8:45  am] 

BHJJNO  CODE  3410-11-M 


Grain  Inspection,  Packers  and 
Stockyards  Administration 

Opportunity  for  Designation  In  the 
Springfield  (IL)  Area  and  the  State  of 
Alat>ania 

AGENCY:  Grain  Inspection.  Packers  and 
Stockyards  Administration  (GIPSA). 
ACTION:  Notice. 

SUMMARY:  The  United  States  Grain 
Standards  Act,  as  amended  (Act), 
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provides  that  official  agency 
designations  will  end  not  later  than 
triennially  and  may  be  renewed.  The 
designation  of  Springfield  Grain 
bispection,  Inc.  (Springfield),  will  end 
March  31. 1997,  according  to  the  Act 
and  the  designation  of  Alabama 
Department  of  Agriculture  and 
Industries  (Alabama)  will  end  February 
28, 1997,  according  to  the  Act,  and 
GIPSA  is  asking  persons  interested  in 
providing  official  services  in  the 
Springfield  and  Alabama  areas  to 
submit  an  application  for  designation. 
DATES:  Applications  must  be 
postmarked  or  sent  by  telecopier  (FAX) 
on  or  before  October  3, 1996. 
ADDRESSES:  Applications  must  be 
submitted  to  USDA,  GIPSA,  Janet  M. 
Hart,  Chief,  Review  Branch,  Compliance 
Division,  STOP  3604, 1400 
Independence  Ave.  S.W.,  Washington, 
DC  20250-3604.  Telecopier  (FAX)  users 
may  send  applications  to  the  automatic 
telecopier  machine  at  202-690-2755, 
attention:  Janet  M.  Hart.  If  an 
application  is  submitted  by  telecopier, 
GIPSA  reserves  the  right  to  request  an 
original  application.  All  applications 
will  be  made  available  for  pubUc 
inspection  at  this  address  located  at 
1400  Independence  Avenue,  S.W., 
diMng  regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  M.  Hart,  telephone  202-720-6525. 
SUPPLEMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

Section  7(f)(1)  of  the  Act  authorizes 
GIPSA's  Administrator  to  designate  a 
qualified  applicant  to  provide  official 
services  in  a  specified  area  after 
determining  that  the  applicant  is  better 
able  than  any  other  applicant  to  provide 
such  official  services.  GIPSA  designated 
Springfield,  main  office  located  in 
Springfield,  Illinois,  to  provide  official 
inspection  services  under  the  Act  on 
April  1, 1994,  and  Alabama,  main  office 
located  in  Mobile,  Alabama,  to  provide 
official  inspection  services  under  the 
Act  on  March  1, 1994. 

Section  7(g)(1)  of  the  Act  provides 
that  designations  of  official  agencies 
shall  end  not  later  than  triennially  and 
may  be  renewed  according  to  the 
criteria  and  procedures  prescribed  in 
Section  7(f)  of  the  Act.  The  designation 
of  Springfield  ends  on  March  31, 1997, 
and  the  designation  of  Alabama  ends  on 
February  28. 1997. 

Pursuant  to  Section  7(f)(2)  of  the  Act, 
the  following  geographic  area,  in  the 


State  of  Illinois,  is  assigned  to 
Springfield. 

Bounded  on  the  North  by  the  northern 
Schuyler,  Cass,  and  Menard  County 
lines;  the  western  Logan  Coimty  line 
north  to  State  Route  10;  State  Route  10 
east  to  the  west  side  of  Beason; 

Bounded  on  the  East  by  a  straight  line 
fit>m  the  west  side  of  Beason  southwest 
to  Elkhart  on  Interstate  55;  a  straight 
line  from  Elkhart  southeast  to 
Stonington  on  State  Route  48;  a  straight 
line  from  Stonington  southwest  to  Irving 
on  State  Route  16; 

Bounded  on  the  South  by  State  Route 
16  west  to  the  eastern  Macoupin  Coimty 
line;  the  eastern,  southern,  and  western 
Macoupin  County  lines;  the  southern 
and  western  Greene  County  lines;  the 
southern  Pike  County  line;  and 

Bounded  on  the  West  by  the  western 
Pike  County  line  west  to  U.S.  route  54; 
U.S.  Route  54  northeast  to  State  Route 
107;  State  Route  107  northeast  to  State 
Route  104;  State  Route  104  east  to  the 
western  Morgan  County  line.  The 
western  Morgan,  Cass,  and  Schuyler 
County  lines. 

The  following  grain  elevator,  located 
outside  of  the  above  contiguous 
geographic  area,  is  part  of  this 
geographic  area  assignment:  East 
Lincoln  Farmers  Grain  Co.,  Lincoln, 
Logan  County  (located  inside  Central 
Illkiois  Grain  Inspection,  Inc's,  area). 

Pursuant  to  Section  7(f)(2)  of  the  Act, 
the  following  geographic  area,  the  entire 
State  of  Alabama,  except  those  export 
port  locations  within  the  State,  is 
assigned  to  Alabama. 

Interested  persons,  including 
Springfield,  and  Alabama,  are  hereby 
given  the  opportunity  to  apply  for 
designation  to  provide  official  services 
in  the  geographic  areas  specified  above 
under  the  provisions  of  Section  7(f)  of 
the  Act  and  section  800.196(d)  of  the 
regulations  issued  thereunder. 
Designation  in  the  Springfield 
geographic  area  is  for  the  period 
begiiming  April  1, 1997,  and  ending 
February  29,  2000.  Designation  in  the 
Alabama  geographic  area  is  for  the 
period  beginning  March  1, 1997,  and 
ending  February  29,  2000.  Persons 
wishing  to  apply  for  designation  should 
contact  the  Compliance  Division  at  the 
address  listed  above  for  forms  and 
information. 

Applications  and  other  available 
information  will  be  considered  in 
detennining  which  applicant  will  be 
designated. 

AUTHORdY:  Pub.  L  94-582. 90  Stat.  2867, 
as  amended  (7  U.S.C  71  et  seq.) 


Dated;  August  22. 1996. 
NeiiE.Poiter 

Director,  Compliance  Division 
IFR  Doc  96-22109  Filed  8-30-96;  8:45  am) 
MLUNQ  COM  3410-CN-F 


Designation  for  th«  Mid-Iowa  (lA)  Area 
and  the  Stata  of  Oregon 

AGENCY:  Grain  Inspection,  Packers  and 
Stockyards  Administration  (GIPSA). 

ACTION:  Notice. 

s 

SUMMARY:  GIPSA  announces  the 
designation  of  Mid-Iowa  Grain 
Inspection,  Inc.  (Mid-Iowa),  and  Oregon 
Department  of  Agricult\ire  (Oregon)  to 
provide  official  services  under  the 
United  States  Grain  Standards  Act,  as 
amended  (Act). 

EFFECTIVE  DATES:  October  1, 1996. 
ADDRESSES:  USDA.  GIPSA.  Janet  M. 
Hart.  Chief.  Review  Branch.  Compliance 
Division,  STOP  3604.  1400 
Independence  Ave.  S.W.,  Washington, 
DC  20250-3604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janet  M.  Hart,  telephone  202-720-8525. 
SUPPLEMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

In  the  April  1, 1996.  Federal  Register 
(61  FR 14289).  GIPSA  asked  persons 
riiterested  in  providing  official  services 
in  the  geographic  areas  assigned  to  Mid- 
Iowa  and  Oregon  to  submit  an 
application  for  designation. 
Applications  were  due  by  May  1, 1996. 
Mid-Iowa  and  Oregon,  the  only 
applicants,  each  applied  for  designation 
to  provide  official  services  in  the  entire 
areas  cvurently  assigned  to  them. 

Since  Mid-Iowa  and  Oregon  were  the 
only  applicants,  GIPSA  did  not  ask  for 
comments  on  the  applicants. 

GIPSA  evaluated  all  available 
information  regarding  the  designation 
criteria  in  Section  7(0(1)(A)  of  the  Act; 
and  according  to  Section  7(f)(1)(B). 
determined  that  Mid-Iowa  and  Oregon 
are  able  to  provide  official  services  in 
the  geographic  areas  for  which  they 
applied.  Effective  October  1. 1996.  and 
ending  September  30, 1999,  Mid-Iowa 
and  Oregon  are  designated  to  provide 
official  services  in  the  geographic  areas 
specified  in  the  April  1, 1996.  Federal 
Register. 

fiterested  persons  may  obtain  official 
services  by  contacting  Mid-Iowa  at  319- 
363-0239  and  Oregon  at  503-276-0939. 

Authority:  Pub.  L  94-582,  90  Stat.  2867. 
as  amended  (7  U.S.C  71  et  seq.) 
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Dated:  August  22, 1996 
Neil  E.  Porter 

Director.  C^pliance  Division 
[FR  Doc.  94-22373  Filed  8-30-96;  8:45  am] 
BNJJNO  cooe  M^0-O^^f 


Rural  Utilties  Service 

Reflnanckig  Water  and  Wastewater 
Loans 


f.m 


AGENCY:  Rural  Utilities  Service,  USDA. 
ACTION:  Notice. 


SUMMARY:{This  Notice  describes  the 
Rural  Utiaties  Service's  Water  and 
Wastewater  (WW)  loan  program 
refinancing  policies,  informs 
commercial  lenders  of  the  availability  of 
a  hst  of  eligible  WW  borrowers  that 
have  the  potential  to  refinance 
outstandiag  debt,  and  invites 
cooperatives  and  private  credit  sources 
to  participate  in  refinancing  loans  from 
the  Agency's  loan  portfolio. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  Pope,  Loan  Specialist,  Rural 
Utilities  Service,  USDA,  Room  6336. 
South  Agifculture  Building,  1400 
Independence  Avenue  S.W., 
Washington.  D.C.  20250,  Telephone: 
(202)  720-fl938. 

SUPPt^MENTARr  INFORMATION:  The 
Agency  pnovides  credit  to  public 
entities  such  as  municipalities, 
counties,  special-purpose  districts, 
Indian  tribes,  tribal  organizations  and 
nonprofit  corporations.  The  eHgible  WW 
loan  purposes  are  to  construct,  enlarge, 
extend,  oriotherwise  improve  water  and 
wastewater  systems.  The  Agency's 
credit  programs  are  administered  in  a 
manner  which  ensures  that  they  do  not 
compete  with  credit  available  from 
other  reliable  sources.  Loan  agreements 
require  fin|ancially  capable  borrowers  to 
refinance  4ebts  owed  to  the  Agency 
when  otheir  credit  is  available  at 
reasonable  rates  and  terms  fiom  a 
cooperativje  or  private  credit  source. 
The  Agebcy  would  Uke  to  further 
develop  itf  public/private  partnerships 
while  enhancing  its  refinancing  efibrts. 
As  part  of  these  efforts,  each  Rural 
Development  State  office,  which 
administees  the  WW  program  in  the 
field,  will  maintain  a  current  listing  of 
borrowers  Uiat  have  the  potential  to 
refinance.  The  Agency  requests  that  any 
interested  lenders  contact  the  State 
office  in  edch  State  for  the  current  list 
of  borrowep^  with  potential  to  graduate. 
The  Agenqy  will  develop  a  unified 
database  of  lenders  interested  in  this 
refinancing  initiative  as  part  of  their 
ongoing  effort  to  estabUsh  a  stronger 
alliance  wjth  private  sector  lenders. 
Each  interested  lender  should  submit  its 


name  and  address  to  the  State  office 
located  in  its  residing  State.  Each  State 
office  will  be  required  to  provide  a  copy 
of  its  ciuTent  list  of  lenders  annually  to 
the  National  office  for  compilation  of  a 
nationwide  database.  This  list  should  be 
submitted  to  the  National  office  by 
October  1,  of  each  year. 

Dated:  August  21, 1996. 
Waliy  Beyer, 

AdminstratoT,  Rural  Utilities  Service. 
(FR  Doc  96-22368  FUed  8-30-96;  8:45  am] 

BIUJNQ  COOC  341»-15-M 


ARCHfTECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

Teiecoromunications  Access  Advisory 
Committee;  Meeting 

AGENCY:  Architectural  and 

Transportation  Beirriers  Compliance 

Board. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Architectural  and 
Transportation  Barriers  Compliance 
Board  (Access  Board)  gives  notice  of  the 
dates  and  location  of  the  meetings  of  the 
Telecommunications  Access  Advisory 
Committee. 

DATES:  The  Telecommunications  Access 
Advisory  Committee  will  meet  on 
September  25,  26,  and  27, 1996.  The 
meetings  will  begin  at  9:30  a.m.  and  end 
no  later  than  5:00  p.m. 
ADDRESSES:  The  meetings  will  be  held 
in  the  Steptoe  &  Johnson  building,  1330 
Connecticut  Avenue,  NW.,  Washington, 
DC  on  the  concourse  level.  The 
meetings  are  open  to  the  public.  The 
facility  is  accessible  to  individuals  with 
disabilities.  Sign  language  interpreters, 
assistive  listening  systems  and  real-time 
transcription  will  be  available. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  regarding  the 
meetings,  please  contact  Dennis 
Cannon,  Office  of  Technical  and 
Information  Services,  Architectural  and 
Transportation  Barriers  Compliance 
Board,  1331  F  Street.  NW.,  Suite  1000. 
Washington,  D.C.  20004-1111. 
Telephone  number  (202)  272-5434 
extension  35  (voice);  (202)  272-5449 
(TTY).  Electronic  mail  address: 
cannon@access-l)oard.gov.  This 
document  is  available  in  alternate 
formats  (cassette  tape,  braille,  large 
print,  or  computer  disk)  upon  request. 
SUPPLEMENTARY  INFORMATION:  On  May 
24, 1996,  the  Access  Board  published  a 
notice  appointing  members  to  its 
Telecommunications  Access  Advisory 
Committee  (Committee).  61  FR  26155 
(May  24, 1996).  The  Committee  will 


make  recommendations  to  the  Access 
Board  on  accessibility  guidelines  for 
telecommunications  equipment  and 
customer  premises  equipment.  These 
recommendations  will  be  used  by  the 
Access  Board  to  develop  accessibility 
guidelines  under  section  255(e)  of  the 
Telecommunications  Act  of  1996.  The 
Committee  is  composed  of 
representatives  of  manufacturers  of 
telecommunications  equipment  and 
customer  premises  equipment; 
organizations  representing  the  access 
needs  of  individuals  with  disabilities; 
telecommunications  providers  and 
carriers;  and  other  persons  affected  by 
the  guidelines.  At  its  first  meeting  on 
June  12-14, 1996,  the  Committee  took 
the  following  actions: 

•  The  statutory  definitions  of 
telecommunications, 
telecommunications  equipment  and 
customer  premises  equipment  are  to  be 
construed  broadly. 

•  Providing  access  is  not  a  "change  in 
form"  of  information  within  the 
meaning  of  the  statute's  definition  of 
telecommunications  and,  therefore,  not 
excluded. 

•  A  listserv  was  created  through  the 
Trace  Center:  taac-l@trace.wisc.edu.  To 
subscribe,  send  e-mail  to 
listproc@trace.wisc.edu  with  the 
message  subscribe  taac-1  <firstname 
lastname>. 

At  its  second  meeting  on  August  14- 
16, 1996,  the  Committee  agreed  on  the 
following  points: 

•  In  customer  premises  equipment 
(CPE),  it  is  not  always  possible  to 
separate  the  effects  of  software  from 
hardware  and  one  manufacturer  may 
choose  to  perform  the  same  function 
with  one  or  the  other.  Therefore,  the 
guidelines  must  cover  both. 

•  It  is  not  always  possible  to 
determine  whether  a  particular  function 
resides  with  the  CPE,  the 
telecommunications  carrier  or  the 
source  material.  Therefore,  the 
guidelines  will  be  developed  with  the 
assumption  that  the  function  resides  in 
the  CPE  and  urge  the  FCC  to  apply  the 
same  guidelines  to  entities  and  services 
under  its  jurisdiction. 

•  The  Committee  also  agreed  that  the 
existing  definitions  of  CPE  and 
telecommunications  equipment  are 
sufficient. 

The  Committee  also  took  the 
following  administrative  and  procedural 
actions: 

•  While  the  definition  of  "readily 
achievable"  in  the  Telecommunications 
Act  is  the  same  as  in  the  Americans 
with  Disabilities  Act  (ADA),  the  term  is 
applied  differently.  In  the  ADA,  the 
term  applies  to  barrier  removal  in 
existing  facilities  whereas  the 
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Telecommunications  Act  applies  the 
tenn  to  the  manufacture  of  new 
equipment.  An  ad  hoc  task  group  was 
formed  to  develop  criteria  to  assess 
"readily  achievable"  in  this  new 
context. 

•  Subcommittees  on  Compliance 
Assessment  and  Guidelines  content 
were  created.  Discussions  will  be 
conducted  primarily  by  e-mail.  To 
participate  in  a  subcommittee,  send  e- 
mail  to  cannon@access-board.gov  or 
rbreden@tia.eia.org. 

The  Committee  will  meet  again  on: 
November  6-8,  December  16-18,  and 
January  14-15.  Subsequent  meetings 
will  be  held  at  locations  to  be 
announced. 

The  Committee  will  meet  on  the  dates 
and  at  the  location  announced  in  this 
notice.  There  will  be  a  public  comment 
period  each  day  for  persons  interested 
in  presenting  their  views  to  the 
Committee. 
Lawrence  W.  RofiEra, 
Executive  Director. 

(FR  Doc.  96-22336  Filed  8-30-96;  8:45  am] 
BMXMQ  CODE  81S0-ei-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Meeting  of  Humanities  Panel 

AGENCY:  National  Endowment  for  the 

Humanities. 

ACnON:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463,  as  amended), 
notice  is  hereby  given  that  the  following 
meeting  of  the  Humanities  Panel  will  be 
held  at  the  Old  Post  Office,  1100 
Pennsylvania  Avenue,  N.W., 
Washington,  D.C.  20506. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  I.  Block,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Humanities, 
Washington,  D.C.  20506;  telephone 
(202)  606-8322.  Hearing-impaired 
individuals  are  advised  that  information 
on  this  matter  may  be  obtained  by 
contacting  the  Endowment's  TDD 
terminal  on  (202)  606-8282. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  meeting  is  for  the  purpose  of 
panel  review,  discussion,  evaluation 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foimdation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by  the 
grant  applicants.  Because  the  proposed 
meeting  will  consider  information  that 


is  likely  to  disclose:  (1)  Trade  secrets 
and  commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential;  or  (2)  information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  pursuant 
to  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority  to 
Close  Advisory  Committee  meetings, 
dated  July  19, 1993, 1  have  determined 
that  this  meeting  will  be  closed  to  the 
public  pursuant  to  subsections  (c)  (4), 
and  (6)  of  section  552b  of  Title  5,  United 
States  Code. 

Date:  September  26-27. 1996. 

Time:  8:30  a.m.  to  5:00  p.m. 

/?oo/n;317. 

Program:  This  meeting  will  review 
applications  for  Education  Development  and 
Demonstration  submitted  to  the  Division  of 
Research  and  Education  Programs,  for 
projects  at  the  September  15, 1996  deadline. 

Michael  S.  Shapiro, 

Acting.  Advisory  Committee  Management 

Officer. 

[FR  Doc.  96-22374  Filed  8-30-96;  8:45  am] 

BHJJNO  CODE  783e-01-M 


Department  of  Commerce 

Submission  for  0MB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Patent  and  Trademark  Office 
(PTO), 

Title:  Trademark  Registration 
Processing. 

Agency  Approval  Number:  0651- 
0009. 

Form  Numbers:  PTO  Forms  1478, 
1478a,  4.8,  4.9,  4.17a,  1553,  and  1581. 

Type  of  Request:  Reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Burden:  193,988  hours. 

Number  of  Respondents:  239,571. 

Avg.  Hours  Per  Response:  1  hour  for 
PTO  Forms  1478, 1478s,  4.8  and  4.9, 
and  4.17a;  .25  hour  for  PTO  Form  1553. 

Needs  and  Uses:  This  collection  of 
information  is  required  by  the 
Trademark  Act,  15  U.S.C.  1501,  et.  eq, 
which  provides  for  the  Federal 
registration  of  trademarks  and  service 
marks.  Any  individual  or  business 
owning  a  valid  mark,  that  is  used  in 
connection  with  goods  or  services 
traveling  in  commerce  regulable  by  the 
U.S.  Congress,  may  apply  to  federally 


register  its  mark.  A  registration  is  valid 
for  ten  years  and  renewable,  by 
affidavit,  for  like  periods. 

The  Patent  and  Trademark  Office 
administers  the  Trademark  Act 
according  to  37  CFR  Part  2,  containing 
the  rules  that  implement  the  Trademark 
Act.  Registration  is  not  required  to 
obtain  rights  in  a  mark;  however, 
registration  provides  certain  benefits, 
such  as  access  to  the  Federal  court 
system  and  nationwide  constructive 
notice  of  the  Registrant's  rights.  No 
individual  or  business  is  required  to 
register  a  trademark,  or  to  use  the  forms 
in  this  collection.  The  forms  are 
provided  as  a  convenience  to  the  public, 
and  serve  as  guidance  on  what 
information  is  legally  mandated,  should 
an  individual  or  business  desire 
registration. 

The  PTO  uses  this  information  to 
determine  the  eligibility  of  each  mark 
for  registration  and  to  maintain  a  public 
search  library  where  copies  of  the 
registration  certificates  for  marks  can  be 
searched.  The  PTO  also  provides  the 
information  to  the  Patent  and  Trade 
Depository  Libraries  (PTDLs)  that  also 
maintain  the  information  for  use  by  the 
public. 

The  information  is  a  matter  of  public 
record,  and  used  by  the  public  for  a 
variety  of  private  business  purposes 
related  to  establishing  and  reinforcing 
trademark  rights.  This  information  is 
important  to  the  public,  since  both 
common  law  trademark  owners  and 
Federal  trademark  registrants  must 
actively  protect  their  own  rights. 

Affected  Public:  Trademark  Owners 
and  Trademark  Practitioners. 

Frequency:  When  fiUng  a  mark 
application. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Maya  A.  Bernstein, 
(202)  395-^816. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
a  calling  or  writing  Linda  Engelmeier, 
Acting  DOC  Forms  Clearance  Officer, 
(202)  482-3272,  Department  of 
Commerce,  Room  5312, 14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Maya  Bernstein,  OMB  Desk 
Officer,  Room  10236,  New  Executive 
Office  Building,  Washington,  DC  20503. 
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Dated:  August  27, 1996. 
Linda  Engelveier, 

Acting  Depattmental  Forms  Oearance 
Officer,  Office  of  Management  and 
Organization. 
|FR  Doc-  96-22282  Filed  »-30-96;  8:45  amj 

■LLMQ  COM  |S10-1«-M 


DEPARTMENT  OF  COMMERCE 

Submissioii  for  0MB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S^C.  Chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  199^  Vehicle  Liventory.and  Use 
Survey.        ^ 

Form  Number(s):  TC-9501,  TC-9502, 
TC-9503.  TC-9504. 

Agency  Approval  Number:  None. 

Type  of  Request:  New  collection. 

Burden:  103.257  hours  in  FY  1998. 

Number  of  Respondents:  140,000. 

Avg  Hour$  Per  Response:  45  minutes. 

Needs  an^  Uses:  The  1997  Vehicle 
Inventory  aiid  Use  Survey  (VIUS),  a 
component  pf  the  economic  census,  will 
survey  a  sai^iple  of  private  and 
commercial  trucks,  automobiles,  and 
buses  registered  in  the  50  States  and  the 
District  of  Columbia.  Government 
vehicles  wil|  not  be  sampled.  The  VIUS 
will  produce  basic  statistics  on  the 
physical  and  operational  characteristics 
of  the  nation's  trucks,  automobiles,  and 
buses.  It  also  will  yield  a  variety  of 
subject  statistics,  including  vehicles  by 
annual  milef ,  major  use,  fuel  type,  miles 
per  gallon,  a^d  products  carried.  The 
Census  Bureau  will  publish  truck 
estimates  at  the  state  and  national  level, 
and  automobile  and  bus  estimates  at  the 
national  level.  Federal,  state,  and  local 
transportation  agencies  will  use  VIUS 
data  for  analjysis  of  safety  issues, 
proposed  investments  in  new  roads  and 
technology,  irehicle  size  and  weight 
issues,  user  (ees,  cost  allocation,  energy 
and  environlnental  constraints, 
hazardous  njaterials  transport,  and  other 
aspects  of  the  Federal-aid  highway 
program.  Although  the  1997  Vehicle 
Inventory  aiid  Use  Survey  is  being 
submitted  a^  a  new  collection,  similar 
data  are  collected  every  five  years  as 
part  of  the  economic  census.  The  1992 
collection  was  known  as  the  Truck 
Inventory  an  d  Use  Survey  (TIUS).  The 
VIUS  was  renamed  for  this  census  to 
reflect  a  change  in  the  scope  of  the 
survey  to  indlude  two  additional  modes 
of  transportation — automobiles  and 


busses.  The  Bureau  of  Transportation 
Statistics,  Department  of  Transportation 
is  contributing  funds  to  sponsor  the 
inclusion  of  these  two  types  of  motor 
vehicles. 

Affected  Public:  Individuals  or 
households.  Businesses  or  other  for- 
profit.  Not-for-profit  institutions.  Farms. 

Frequency:  One-time. 

Respondent's  Obligation:  Mandatory. 

Legal  Authority:  Title  13  USC, 
Sections  131  and  224. 

OMB  Desk  Officer:  Jerry  Coffey.  (202) 
395-7314. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeir, 
Acting  DOC  Forms  Clearance  Officer, 
(202)  482-3272.  Department  of 
Commerce,  Room  5312, 14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Jerry  Coffey,  OMB  Desk 
Officer,  Room  10201,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  August  27, 1996. 
Linda  Engelmeir, 

Acting  Departmental  Forms  Clearance 
Officer,  Office  of  Management  and 
Organization. 

[FR  Doc.  96-22410  Filed  8-30-96;  8:45  am) 

BNJJNG  CODE  3510-07-M 


Sut>mission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  1997  American  Community 
Survey. 

Form  Numberis}:  TACS-1/lA, 
10/lOA,  12(L)/12A(L),  13(L)/13A(L), 
14(L)/14A(L),  16(L)/16A(L),  20/20A,  30/ 
30A. 

Agency  Approval  Number;  0607- 
0810. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  72,325  houirs. 

Number  of  Respondents:  144,650. 

Avg  Hours  Per  Response:  30  minutes. 

Needs  and  Uses:  Tne  Census  Bureau 
is  developing  a  methodology  known  as 
"Continuous  Measurement"  which  will 
produce  socioeconomic  data  on  a 
continual  basis  throughout  the  decade 
for  small  areas  and  small 
subpopulations.  The  American 


Community  Survey  (ACS),  implemented 
in  November  1995,  is  a  continuing  full- 
scale  operation  of  a  continuous 
measurement  system  in  four  survey  sites 
'  (three  urban  and  one  rural)  designed  to 
determine  the  feasibility  of  a  continuous 
measurement  system.  TTie  survey  also 
includes  a  national  sample  to  test 
response  rates  and  our  ability  to  obtain 
telephone  numbers  for  nonresponse 
households.  The  data  collected  in  this 
survey  will  be  within  the  general  scope 
and  nature  of  those  inquiries  covered  in 
the  decennial  census  every  ten  years. 
We  plan  to  continue  sampling  and 
enumeration  in  the  ACS  in  1997  and 
1998.  We  also  plan  to  add  testing  of 
procedures  for  identification,  sampling, 
and  data  collection  for  persons  living  in 
special  situations  such  as  Indian 
reservations,  military  bases,  and  large 
institutional  and  noninstitutional  group 
quarters.  We  will  also  develop  and 
implement  procedures  to  create  listing 
procedures  and  a  national  list  of  special 
places.  In  addition  to  the  present  survey 
sites,  we  plan  to  add  sites  in  IDouglas 
County,  Nebraska;  Otero  Coimty,  New 
Mexico;  Harris  and  Fort  Bend  Counties, 
Texas;  and  Franklin  Coimty,  Ohio, 
including  the  entire  city  of  Coliunbus. 

Affected  Public:  Individuals  or 
households. 

Frequency:  Monthly. 

Respondent's  (^ligation:  Mandatory. 

Legal  Authority:  Title  13  USC,  Section 
182. 

OMB  Desk  Officer:  Jerry  Coffey,  (202) 
395-7314. 

Copies  of  the  above  information 
collection  proposal  cein  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
Acting  DCC  Forms  Clearance  Officer, 
(202)  482-3272,  Department  of 
Commerce,  Room  5312, 14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Jerry  Coffey,  OMB  Desk 
Officer,  room  10201,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  August  27, 1996. 

Linda  Engelmeier, 

Acting  Departmental  Forms  Clearance 
Officer,  Office  of  Management  and 
Organization. 

(FR  Doc.  96-22411  Filed  8-30-96;  8:45  am] 
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Bureau  of  the  Census 

1997  Economic  Census  of  the  Outlying 
Areas  Including  Puerto  Rico,  Guam, 
Northern  Mariana  Islands  and  the  U.S. 
Virgin  Islands 

ACTION:  Proposed  agency  information 
collection  activity;  comment  request. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C.  3506 
(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  November  4, 
1996. 

ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Acting 
Departmental  Forms  Clearance  Officer, 
Department  of  Commerce,  Room  5327, 
14di  and  Constitution  Avenue,  NW.. 
Washington,  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Joseph  T.  Reilly,  Bureau 
of  the  Census,  Agriculture  and  Financial 
Statistics  Division,  Room  437.  Iverson 
Mall,  Washington,  DC  20233.  Phone: 
(301) 763-8557. 

SUPPLEMENTARY  INFORMATION: 

L  Abstract 

The  Census  Bureau  is  the  preeminent 
collector  and  provider  of  timely, 
relevant  and  quality  data  about  the 
people  and  economy  of  the  United 
States  including  Puerto  Rico,  Guam,  ° 
Northern  Mariana  Islands,  and  the 
Virgin  Islands.  Economic  data  are  the 
Census  Bureau's  primary  program 
commitment  diuing  nondecennial 
census  years.  The  economic  census, 
conducted  under  the  authority  of  Title 
13,  United  States  Code,  is  the  primary 
source  of  dependable  £acts  about  each  of 
the  outlying  areas'  economy,  and 
featiues  the  only  recognized  source  of 
data  at  a  geographic  level  equivalent  to 
U.S.  counties.  Outlying  areas  economic 
census  statistics  serve  to  benchmark 
estimates  of  net  income  and  gross 
product,  and  provide  essential 
information  for  government  (Federal 
and  local),  business,  and  the  general 
public.  The  1997  Economic  Census  of 
the  Outlying  Areas  will  cover  the 
following  sectors:  retail  and  wholesale 
trades,  certain  services  industries, 
construction,  and  manufactures. 


The  information  collected  in  the  1997 
Economic  Census  of  the  Outlying  Areas 
will  produce  basic  statistics  by  Idnd  of 
business  for  number  of  establishments, 
sales,  payroll,  and  employment.  It  also 
will  yield  a  variety  of  industry-specific 
statistics,  including  value  of  shipments, 
sales  by  commodity  and  merchandise 
lines,  and  number  of  hotel  rooms. 

n.  Method  of  Collection 

The  1997  Economic  Census  of  the 
Outlying  Areas  will  be  conducted  using 
mailout/mailback  procedures.  Mailout/ 
mailback  procedures  will  replace 
canvassing  for  Guam,  Northern 
Marianas,  and  the  Virgin  Islands.  The 
use  of  the  mail  helps  reduce  respondent 
biuden  for  establishments  that  are  not 
within  the  scope  of  the  census  while 
allowing  in-scope  establishments  the 
flexibility  to  complete  the  form  when 
convenient.  As  in  the  1992  census,  only 
one  form  covering  all  economic  activity 
within  the  scope  of  the  census  is  used 
for  each  area.  Since  administrative 
records  for  the  outlying  areas  sometimes 
have  classification  deficiencies  the  use 
of  one  form  eliminates  time  spent  by  the 
respondent  requesting  a  sector- 
appropriate  form.  Establishments  will 
be  selected  from  the  Census  Biu«au's 
Standard  Statistical  Establishment  List. 
An  establishment  will  be  included  in 
the  1997  Economic  Census  of  the 
Outlying  Areas  if:  (a)  It  is  engaged  in 
retail,  wholesale,  certain  services 
activities,  construction,  or 
manufacturing;  (b)  it  is  an  active 
establishment  with  payroll;  and  (c)  it  is 
located  in  Puerto  Rico,  Guam,  Northern 
Mariana  Islands  or  the  Virgin  Islands. 
No  data  are  tabulated  for  establishments 
without  payroll. 

m.  Data 

OMB  Number:  Not  Available. 

Form  Number:  OA9819  (Puerto  Rico 
Spanish),  OA9820  (Puerto  Rico  English), 
OA9B63  (Guam).  OA9883  (Northern 
Mariana  Islands),  and  OA9873  (Virgin 
Islands). 

Type  of  Review:  Regular  Review. 

Affected  Public:  Businesses  or  Other 
For-Profit  Organizations. 

Estimated  Number  of  Respondents: 
Puerto  Rico — 45.000 
Guam — 4,000 

Northern  Mariana  Islands — 2,000 
Virgin  Islands— 3,000 
Total— 54,000 

Estimated  Time  Per  Response: 
Puerto  Rico — 1  hr. 
Guam — .5  hr. 

Northern  Mariana  Islands — .5  hr. 
Virgin  Islands — .5  hr. 
Total— 2.5  hrs. 

Estimated  Total  Annual  Burden 
Hours: 


Puerto  Rico — 45,000 

Guam— 2,000 

Northern  Mariana  Islands — 1,000 

Virgin  Islands— 1,500 

Total— 49.500 

Estimated  Total  Annual  Cost:  The 
total  cost  to  the  government  for  this 
work  is  included  in  the  total  cost  of  the 
1997  Economic  Census,  estimated  at 
$218  million. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  tihe  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  biuden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  August  28, 1996. 
Linda  Engelmeier. 

Acting  Departmental  Forms  Qeamnce 
Officer,  Office  of  Management  and 
Organization. 
[FR  Doc.  96-22421  Filed  d-30-96;  8:45  ami 

BIUJNQ  CODE  3S10-07-M 


International  Trade  Administration 

Intent  To  Revoke  Antidumping  Duty 
Orders  and  Findings  and  To  Terminate 
Suspended  investigations 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Intent  To  Revoke 
Antidumping  Duty  Orders  and  Findings 
and  To  Terminate  Suspended 
Investigations. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  notifying  the  public 
of  its  intent  to  revoke  the  antidiunping 
duty  orders  and  findings  and  to 
terminate  the  suspended  investigations 
listed  below.  Domestic  interested  parties 
who  object  to  these  revocations  and 
terminations  must  submit  their 
comments  in  writing  no  later  than  the 
last  day  of  September  1996. 
EFFECTIVE  DATE:  September  3, 1996. 
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FOR  FURTHER  INFORMATtON  CONTACT: 
Michael  Panfeld  or  the  analyst  listed 
under  Aiitidumping  Proceeding  at: 
Imp>ort  ^Administration,  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  14th  Street  &  Constitution 
Avenue,  NW.,  Washington.  DC  20230. 

SUPPLEMENTARY  INFORMATION: 

Backgroiind 

The  Department  may  revoke  an 
antidumping  duty  order  or  finding  or 
terminate  a  suspended  investigation  if 
the  Secr^ary  of  Commerce  concludes 
that  it  is  ho  longer  of  interest  to 
interested  parties.  Accordingly,  as 
required  by  §  353.25(d)(4)  of  the 
Department's  regulations,  we  are 
notifying  the  public  of  our  intent  to 
revoke  the  follovvring  antidumping  duty 
orders  and  findings  and  to  terminate  the 
suspended  investigations  for  which  the 
Department  has  not  received  a  request 
to  condutt  an  administrative  review  for 
the  most  recent  four  consecutive  annual 
anniversary  months: 

Antiduiii|>ing  Proceeding 

Germany 

Certairt  Forged  Steel  Crankshafts 

A-428-604 

52  FR  $5751 

September  23, 1987 

Contat*:  Amy  Wei  at  (202)  482-1131 
Italy         i 

Pads  f<^r  Woodwind  Instrument  Keys 

49  FR  $7137 

September  21. 1984 

Contact:  Lyn  Johnson  at  (202)  482- 
5287^ 
The  People's  Republic  of  China 

Greige  Polyester/Cotton  Printcloth 

A-570-rlOl 

48  FR  41614 

September  16. 1983 

Contac|:  Amy  Wei  at  (202)  482-1131 

If  no  initerested  party  requests  an 
administ^tive  review  in  accordance 
with  the  (Department's  notice  of 
opportunity  to  request  administrative 
review,  and  no  domestic*mterested 
party  objects  to  the  Department's  intent 
to  revoke  or  terminate  pursuant  to  this 
notice,  we  shall  conclude  that  the 
antidumping  duty  orders,  findings,  and 
suspended  investigations  are  no  longer 
of  interest  to  interested  parties  and  shall 
proceed  with  the  revocation  or 
termination. 

Opportunity  To  Object 

Domesiic  interested  parties,  as 
defined  it  §  353.2(k)  (3),  (4),  (5).  and  (6) 
of  the  Department's  regulations,  may 
object  to  the  Department's  intent  to 
revoke  these  antidumping  duty  orders 
and  findings  or  to  terminate  the 


suspended  investigations  by  the  last  day 
of  September  1996.  Any  submission  to 
the  Dhspartment  must  contain  the  name 
and  case  number  of  the  proceeding  and 
a  statement  that  explains  how  the 
objecting  party  qualifies  as  a  domestic 
interested  party  under  §  353.2(k)  (3).  (4). 
(5),  and  (6)  of  the  Department's 
regulations. 

Seven  copies  of  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administration, 
Room  B-099,  U.S.  Department  of 
Conunerce,  Washington,  DC  20230.  You 
must  also  include  the  pertinent 
certification(s)  in  accordance  with 
§  353.31(g)  and  §  353.31(i)  of  the 
Department's  regulations.  In  addition, 
the  Department  requests  that  a  copy  of 
the  objection  be  sent  to  Michael  F. 
Panfeld  in  Room  4203.  This  notice  is  in 
accordance  with  19  CFR  353.25(d)(4)(i). 

Dated:  August  26. 1996. 

Baibora  IL  StaCford, 

Deputy  Assistant  Secretary  for  AD/CVD 
Eixforcement. 

(FR  Doc.  9&-22415  Filed  S-30-g6;  8:45  am] 

BILUNQ  CODE  3StO-OS-P 


[A-614-801] 

Fresh  Kiwrifruit  From  New  Zealand; 
Final  Results  of  Antidumping 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Commerce. 

ACTION:  Notice  of  Final  Results  of 
Antidumping  Duty  Administrative 
Review. 

SUMMARY:  On  April  10,  1996.  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  its  administrative  review  of 
the  antidumping  duty  order  on  fresh 
kiwifruit  from  New  Zealand.  The  review 
cover  one  exporter,  the  New  Zealand 
Kiwi&iiit  Marketing  Board  (NZKMB). 
and  the  period  from  Jime  1,  1994. 
through  May  31,  1995.  Based  on  our 
analysis  of  the  comments  received,  we 
have  revised  the  dumping  margin  for 
NZKMB. 

EFFECTIVE  DATES:  September  3,  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
M.  Stolz  or  Thomas  F.  Futtner,  Import 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone  (202)  482-4474  or  482-3814, 
respectively. 


SUPPLEMENTARY  INFORMATION: 
Background 

On  April  10, 1996,  the  Department 
published  the  preliminary  results  (61  FR 
15924)  of  its  administrative  review  of 
the  antidimiping  duty  order  on  fresh 
kiwifrxiit  from  New  Zealand  (57  FR 
23203  (June  2, 1992)).  The  Department 
has  now  completed  this  administrative 
review  in  accordance  with  section  751 
of  the  Tariff  Act  of  1930,  as  amended 
(the  Act).  Unless  otherwise  indicated, 
all  citations  to  the  statute  are  references 
to  the  provisions  effective  January  1, 
1995,  Uie  effective  date  of  the 
amendments  made  to  the  Tariff  Act  of 
1930  (the  Act),  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Departments  regulations  are  to  the 
current  regulations,  as  amended  by  the 
interim  regulations  published  in  the 
Federal  Register  on  May  11, 1995  (60 
FR  25130). 

Scope  of  the  Review 

The  product  covered  by  the  order 
imder  review  is  fr«sh  Idwifruit. 
Processed  kiwifruit,  including  fiiiit 
jams,  jellies,  pastes,  purees,  mineral 
waters,  or  juices  made  itom  or 
containing  kiwifruit,  are  not  covered 
und^r  the  scope  of  the  order.  The 
subject  merchandise  is  currently 
classifiable  under  subheading 
0810.90.20.60  of  the  Harmonized  Tariff 
Schedule  (HTS).  Although  the  HTS 
number  is  provided  for  convenience  and 
customs  purposes,  our  written 
description  of  the  scop>e  of  this  review 
is  dispositive. 

Analysis  of  Comments  Received 

We  invited  interested  parties  to 
comment  on  the  preliminary  results.  We 
received  timely  comments  from 
respondent,  the  New  Zealand  Kiwifruit 
Marketing  Board  (NZKMB).  and 
petitioner,  the  California  Kiwifruit 
Commission. 

Comment  1 

The  petitioner  alleged  a  number  of 
specific  ministerial  errors  pertaining  to 
the  application  of  the  computer  program 
used  by  the  Department  and  submitted 
specific  suggested  program  edits. 

Respondents  also  alleged  ministerial 
errors  pertaining  to  the  computer 
program.  In  one  instance,  respondent 
alleged  a  ministerial  error  with  regard  to 
transportation  insurance,  and  petitioner 
argued  that  this  was  not  an  error.  This 
issue  is  considered  in  comment  2.  In  all 
other  instances  there  was  no 
disagreement  between  the  petitioner 
and  respondent  concerning  the  alleged 
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ministerial  errors  made  by  the 
Department. 

The  errors  alleged  by  the  p>etitioner 
and  respondent  related  to  the  following: 
1)  exchange  rates  were  incorrectly 
applied;  2)  certain  indirect  selling 
expenses  were  erroneously  labeled  as 
direct  expenses  while  certain  direct 
expensed  were  labeled  as  indirect;  3) 
delivery  premiums  were  not  added  to 
the  starting  price  for  both  U.S.  and  New 
Zealand  sales;  4)  inventory  carrying 
costs  were  not  included  in  home  market 
indirect  selling  expenses;  5)  imputed 
credit  expenses  were  deducted  from  the 
price  in  performing  the  cost  test;  6) 
General  and  Administrative  (G&A) 
expenses  were  double  counted. 

DOC  Position 

With  respect  to  the  ministerial  error 
allegations  other  than  that  which  is 
considered  in  comment  2,  the 
Department  has  incorporated  the. 
suggested  edits  into  the  computer 
program.  [See  memorandum  to  the  file 
dated  July  22. 1996.  for  a  detailed 
description  of  all  adjustments  made.) 

Comment  2 

Respondent  claims  that  transportation 
insurance  expenses  to  U.S.  sales  should 
not  be  deducted  from  the  constructed 
export  price  (CEP)  starting  price  as  this 
is  an  indirect  selling  expense. 
Respondent  states  that  these  expenses 
are  incurred  in  New  Zealand  and  are 
therefore  not  direct  U.S.  expenses. 
Furthermore,  respondent  states  that  in 
the  Department's  analysis  memorandum 
for  the  preliminary  determination  in 
this  proceeding,  the  Department  stated 
that  it  intended  to  treat  transportation 
insurance  as  an  indirect  selling  expense. 

Petitioner  states  that  transportation 
insurance  should  be  deducted  from  the 
CEP  starting  price  because  it  is  an 
expense  identifiable  with  U.S.  sales 
regardless  of  whether  respondent 
considers  it  to  be  a  direct  or  indirect 
selling  expense, 

DOC  Position 

Although  the  Department  did  indicate 
in  its  analysis  memorandum  for  the 
preliminary  results  that  it  was  treating 
transportation  insurance  as  an  indirect 
selling  expense,  upon  reassessment  of 
this  point,  we  agree  with  petitioner  that 
transportation  insiu'ance  should  be 
deducted  from  CEP  as  it  should 
similarly  be  deducted  bom  New 
Zealand  normal  value  (NV). 
Transportation  insurance  is  a  movement 
expense  and  can  be  linked  to  specific 
shipments  to  different  markets.  We  have 
made  the  appropriate  adjustments  to  the 
computer  program  to  deduct  the  amount 
of  transportation  insurance  allocated  to 


U.S.  sales  for  the  CEP  starting-prioe  and 
New  Zealand  NV. 

Comment  3 

Petitioner  argues  that  although  New 
Zealand  home  market  sales  exceeded 
five  percent  of  U.S.  sales  during  the 
period  of  review  (POR),  particular 
market  conditions  in  New  Zealand 
during  the  POR  were  such  that  the 
Department  should  not  consider  that 
market  to  be  viable.  Petitioner  claims 
that  particular  market  conditions  in 
New  Zealand  did  not  permit  proper 
comparisons  between  New  Zealand 
sales  and  U.S.  sales.  Petitioner  relies  on 
an  exception  outlined  in  the  URAA 
Statement  of  Administrative  Action 
(SAA)  at  151-152:  "The  Administration 
intends  that  Commerce  will  normally 
use  the  five  percent  threshold  except 
where  some  unusual  situation  renders 
its  application  inappropriate.  *  *  *  la. 
unusual  situations  *  *  *  home  market 
sales  constituting  more  than  five  percent 
of  sales  to  the  United  States  could  be 
considered  not  viable."  Petitioner  states 
that  the  New  Zealand  market  was 
distorted  because  New  Zealand  law  and 
respondent's  own  regulations  establish 
respondent  as  the  exclusive  exporter  of 
export  quality  kiwi  fruit  from  New 
Zealand.  Petitioner  cleiims  that  New 
Zealand  has  been  a  "dumping  ground" 
for  production  that  cannot  be  sold  in 
export  markets,  thus  driving  down 
domestic  prices.  Finally,  petitioner 
claims  that  all  home  market  sales  are 
below  cost,  and  that  this  should  be  a 
factor  in  evaluating  the  viability  of  the 
market.  Petitioner  requested  that  the 
Department  require  respondent  to 
submit  Japtmese  sales  and  that  the 
Department  use  this  information  to 
establish  NV. 

The  respondent  asserts  that  the  URAA 
explicitly  and  clearly  estabUshes  that  a 
home  market  is  considered  viable  if 
home  market  sales  equal  or  exceed  five 
percent  of  U.S.  sales.  Respondent  notes 
that  the  SAA  at  151,  establishes  an 
exception  to  this  rule  for  "particular 
market  situations."  Respondent  notes 
that  such  circumstances  only  exist 
where  "*  *  *  a  single  sale  in  the  home 
market  constitutes  five  percent  of  sales 
to  the  United  States  or  there  is 
government  control  over  pricing  to  such 
an  extent  that  home  market  prices 
cannot  be  considered  to  be 
competitively  set.  It  may  also  be  the 
case  that  a  particular  market  situation 
could  arise  from  differing  patterns  of 
demand  in  the  United  States  and  in  the 
foreign  market.  For  example,  if 
significant  price  changes  are  closely 
correlated  with  holidays  which  occur  at 
diffierent  times  of  the  year  in  the  two 
markets,  the  prices  in  the  foreign  maricet 


may  not  be  suitable  for  comparison  to 
prices  in  the  United  States." 
Respondeint  asserts  that  none  of  these 
situations  prevailed  in  the  New  Zealand 
home  market  during  the  POR. 

DOC  Position 

We  disagree  with  petitioner.  The 
home  market  clearly  meets  the 
quantitative  standard  set  forth  in  19 
U.S.C.  1677b{a){l)(C).  We  note  that,  in 
past  reviews  of  kiwifruit  fit>m  New 
Zealand,  where  the  quantitative  test  was 
based  on  third  country  markets  rather 
than  the  U.S.  market,  the  New  Zealand 
home  market  was  not  viable.  Under  the 
new  law,  viability  is  determined  on  the  • 
basis  of  the  relationship  between  home 
market  sales  and  U.S.  sales.  Since  sales 
of  subject  merchandise  in  New  Zealand 
substantially  exceeded  five  percent  of 
those  in  the  U.S.  market,  the 
quantitative  test  of  the  home  market 
under  current  law  is  satisfied. 

Petitioner  alleges  that  the  New 
Zealand  market  is  an  inappropriate 
basis  for  normal  value  because  the 
"particular  market  situation  in  the 
exporting  country  does  not  permit  a 
proper  comparison  with  the  export  price 
or  constructed  export  price,"  as  these 
terms  are  used  in  19  U.S.C. 
1677b(a)(l)(C)(iii).  The  SAA  that 
accompanied  the  URAA,  at  822, 
establishes  that  a  "particular  market 
situation"  might  exist  where  a  single 
sale  in  the  home  market  exceeds  the 
quantitative  viability  threshold  or  where 
there  is  government  control  over  pricing 
to  such  an  e)ttent  that  home  market 
prices  cannot  be  considered  to  be 
competitively  set.  The  SAA  also 
mentions  situations  in  which  demand 
patterns  are  different  in  the  foreign 
market  and  the  United  States. 

As  the  language  of  the  SAA  makes 
clear,  we  are  not  limited  by  the 
examples  of  "particular  market 
situations"  described  in  that  document. 
However,  based  on  the  evidence  on  the 
record,  we  find  that  there  is  no 
"particular  market  situation,"  within 
the  meaning  of  19  U.S.C. 
1677b(a)(l)(c)(iii)  which  warrants  a 
departure  from  the  normal  five  percent 
test.  We  are  not  {>ersuaded  by 
petitioner's  assertion  that,  during  the 
POR,  New  2^aland  was  used  as  a 
"dumping  ground"  for  production  that 
could  not  be  sold  in  export  markets.  The 
record  does  not  demonstrate  that 
kivtrifhiit  sold  in  export  markets  by  the 
NZKMB  is  of  higher  quality  than 
kiwifruit  sold  in  the  home  market  by  the 
NZKMB.  Nor  does  NZKMB's  dominance 
in  the  exportation  of  kiwifiiiit  from  New 
Zealand  establish  that  there  were  price 
controls  in  the  New  Zealand  kiv^  fruit 
market.  Indeed,  evidence  on  the  record 
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demonstrates  that  the  NZKMB  is  not 
strictly  the  exclusive  exporter  of  . 
kiwifiruit  from  New  Zealand.  Sales  of 
kiwifruit  by  any  grower,  reseller  or  other 
party,  to  the  Australian  market  is 
permissible  under  New  Zealand  law. 
Also,  New  Zealand  resellers  of  kiwifruit 
are  permitted  to  export  to  other  markets 
if  they  are  licensed  by  the  NZKMB. 
Thus  export  markets  and  export  pricing 
are  not  subjjsct  to  absolute  control  and 
manipulatien  by  the  NZKMB.  Even  if 
the  NZKMB  were  in  a  position  to 
manipulate  export  prices,  there  is  no 
evidence  oO  the  record  that  the  NZKMB 
acts  on  behalf  of  the  New  Zealand 
government  to  control  prices  in  the 
home  market.  As  a  result,  we  find  that 
petitioners  have  not  presented  evidence 
of  "price  control"  sufficient  to  satisfy 
the  "particular  market  situation" 
standard  under  the  new  law. 

A  finding  of  sales  below  cost  of 
production  does  not,  in  and  of  itself, 
establish  that  a  "particular  market 
situation"  exists.  It  is  the  Department's 
longstanding  practice  to  first  determine 
whether  the  home  market  is  viable  and 
then  to  determine  whether  sales  are 
made  below  cost  of  production,  hi  this 
review,  we  applied  the  below-cost  test, 
as  described  in  the  prelinunary  results 
of  review,  aid  found  that  within  an 
extended  period  of  time,  substantially 
more  than  80  percent  of  the  home 
market  sales  were  sold  at  prices  below 
the  CXDP,  wl^ich  would  not  permit  the 
recovery  of  $11  costs  within  a  reasonable 
period  of  time.  Since  a  substantial 
number  of  s^les  were  made  below  cost 
we  relied  ori  constructed  value  (CV). 
Since  the  refnaining  above-cost  sale(s) 
in  this  review  segment  had  no 
correspondi|ig  model  matches,  we  also 
relied  on  CV  where  sale(s)  were  above- 
cost. 

For  these  reasons,  based  on  the 
evidence  on:  the  record,  we  find  that  the 
New  Zealand  market  does  not  represent 
a  "particular  market  situation"  within 
the  meaning  of  19  U.S.C. 
1677b(a)(l)(C)(iii).  As  a  result,  we 
reaffirm  ourjprelinjinary  determination 
on  this  issue. 

Final  ResultJB  of  Review 

As  a  resul|  of  comments  received  and 
programming  errors  corrected,  we  have 
revised  our  oreliminary  results. 


ManufaclUer/exporter 


New  Zealand  jOwifmit  Market- 
ing Board  ..* 


Margin 
(Percent) 


2.81 


The  Custo^  Service  shall  assess 
antidiunping  duties  on  all  appropriate 
entries.  Individual  differences  between 


U.S.  price  and  NV  may  vary  fix>m  the 
percentage  stated  above.  The 
Department  will  issue  appraisement 
instructions  concerning  the  respondent 
directly  to  the  U.S.  Customs  Service. 

Furthermore,  the  following  deposit 
requirements  will  be  efiiactive  for  all 
shipments  of  the  subject  merchandise, 
entered,  or  withdrawn  from  warehouse, 
for  consimiption  on  or  after  the 
publication  date  of  these  final  results  of 
administrative  review,  as  provided  for 
by  section  751(a)(1)  of  the  Act:  (1)  the 
cash  deposit  rate  for  the  review  firm 
will  be  2.81  percent;  and  (2)  the  cash 
deposit  rate  for  merchandise  exported 
by  all  other  manufacturers  and  exporters 
will  be  the  "all  others"  rate  of  98.60 
percent  established  in  the  less-than-fair- 
value  investigation;  in  accordance  with 
the  Department  practice.  See  Floral 
Trade  Council  v.  United  States,  822  F. 
Supp.  766  (1993),  and  Federal  Mogul 
Corporation.  822  F.  Supp.  782  (1993). 

These  deposit  requirements  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review.  This  notice  serves  as  the  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d).  Timely  written 
notification  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  the  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.22. 


Dated:  August  22, 1996. 

Robert  S.  La  Russa, 

Acting  Assistant  Secretary  for  Import 
Administration. 

(PR  Doc.  96-22412  Filed  8-30-96;  8:45  am] 

BHXMO  COOe  3610-OS-M 


[A-670-508] 

Porcelain  on  Steel  Cookware  From  the 
People's  Republic  of  China; 
Antidumping  Duty  Administrative 
Review;  Extension  of  Time  Limits  for 
Antidumping  Duty  Administrative 
Review 

agency:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTKM:  Notice  of  extension  of  time 
limits  for  antidumping  duty 
administrative  review. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limits  of  the  preliminary  and  final 
results  of  this  antidumping  duty 
administrative  review  of  Porcelain  on 
Steel  Cookware  bom  the  People's 
RepubUc  of  China.  The  review  covers 
the  period  December  1, 1994,  through 
November  30,  1995. 
EFFECTIVE  DATE:  September  3. 1996.     . 
FOR  FURTHER  INFORMATION  CONTACT:  Judy 
Komfeld,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW.. 
Washington,  DC  20230,  telephone:  (202) 
482-3146. 

SUPPLEMENTARY  INFORMATION:  Because  it 
is  not  practicable  to  complete  this 
review  within  the  original  time  limit, 
the  Department  is  extending  the  time 
limits  for  the  completion  of  the 
preliminary  results  until  January  21. 
1997  and  of  the  final  results  until  120 
days  after  publication  of  the  preliminary 
results  of  this  review,  in  accordance 
with  section  751(a)(3)(A)  of  the  Tariff 
Act  of  1930,  as  amended  by  the  Uruguay 
Round  Agreements  Act  (URAA).  [See 
Memorandum  to  the  file  from  Jeffrey  P. 
Bialos  to  Robert  S.  LaRussa.) 

These  extensions  are  in  accordance 
with  section  751(a)(3)(A)  of  the  Tariff 
Act  of  1930,  as  amended  by  the  URAA 
(19  U.S.C.  1675(a)(3)(A)). 

Dated:  August  28, 1996. 
Jeffivy  P.  Bialos, 

Principal  Deputy  Assistant  Secretary  for 

Import  Administration. 

(PR  Doc.  96-22414  Piled  8-30-96;  8:45  am] 

BILUNQ  CODE  3510-OS-P 


[A^70-825] 

Sebacic  Acid  From  the  People's 
Republic  of  China;  Preliminary  Results 
of  Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department,  of  Commerce. 
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ACnON:  Notice  of  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review  of  S^acic  Acid  from  the 
People's  Republic  of  China. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  sebacic  acid 
from  the  People's  Republic  of  China 
(PRC)  in  response  to  requests  from 
petitioner,  Union  Camp  Corporation  and 
three  respondents:  Tianjin  Chemicals 
Import  and  Export  Corporation 
(Tianjin).  Guangdong  Chemicals  Import 
and  Export  Corporation  (Guangdong) 
and  Sinochem  International  Chemicals 
Company,  Ltd.  (SICC).  This  review 
covers  four  exporters  of  the  subject 
merchandise,  including  the  three 
respondent  companies  above  and 
Sinochem  Jiangsu  Import  and  Export 
Corporation  (Jiangsu).  The  period  of 
review  (POR)  is  July  13, 1994  through 
Jime  30, 1995. 

We  have  preliminarily  determined 
that  sales  have  been  made  below  normal 
value  (NV)  during  this  period.  If  these 
preliminary  results  are  adopted  in  our 
final  results  of  administrative  review, 
we  will  instruct  the  U.S.  Customs 
Service  to  assess  antidumping  duties 
equal  to  the  difference  between  United 
States  price  (USP)  and  NV.  Interested 
parties  are  invited  to  comment  on  these 
preliminary  results. 
EFFECTIVE  DATE:  September  3, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 

Elizabeth  Patience  or  Jean  Kemp,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-3793. 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  elective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Roimd  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
current  regulations,  as  amended  by  the 
interim  regulations  published  in  the 
Federal  Register  on  May  11, 1995  (60 
FR  25130). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  published  in  the 
Federal  Register  an  antidumping  duty 
order  on  sebacic  acid  from  the  PRC  on 
July  14, 1994  (59  FR  35909).  On  July  3, 
1995,  the  Department  published  in  the 
Federal  Register  (60  FR  34511)  a  notice 


of  opportunity  to  request  an 
administrative  review  of  the 
antidiunping  duty  order  on  sebacic  acid 
from  the  PRC  covering  the  period  July 
13, 1994  through  June  30. 1995. 

On  July  26, 1995,  in  accordance  with 
19  CFR  353.22(a).  Union  Camp 
requested  that  we  conduct  an 
administrative  review  of  Tianjin, 
Guangdong,  SICC,  and  Jiangsu.  On  July 
28, 1996,  Tianjin,  Guangdong  and  SICC 
requested  that  we  conduct  an 
administrative  review.  We  published  a 
notice  of  initiation  of  this  antidumping 
duty  administrative  review  on 
September  15, 1995  (60  FR  47930).  The 
Department  is  conducting  this 
administrative  review  in  accordance 
with  section  751  of  the  Act. 

Scope  of  Review 

The  products  covered  by  this  order 
are  all  grades  of  sebacic  acid,  a 
dicarboxylic  acid  with  the  formula 
(CH2)8(COOH)2,  which  include  but  are 
not  limited  to  CP  Grade  (500ppm 
maximum  ash,  25  maximum  APHA 
color).  Purified  Grade  (lOOOppm 
maximum  ash,  50  maximiun  APHA 
color),  and  Nylon  Grade  (500ppm 
maximum  ash,  70  maximum  ICV  color). 
The  principal  difference  between  the 
grades  is  the  quantity  of  ash  and  color. 
Sebacic  acid  contains  a  minimiun  of  85 
percent  dibasic  acids  of  which  the 
predominant  species  is  tlie  CIO  dibasic 
acid.  Sebacic  acid  is  sold  generally  as  a 
free-flowing  powder/flake. 

Sebacic  acid  has  niunerous  industrial 
uses,  including  the  production  of  nylon 
6/10  (a  polymer  used  for  paintbrush  and 
toothbrush  bristles  and  paper  machine 
felts),  plasticizers,  esters,  automotive 
coolants,  polyamides,  polyester  castings 
and  films,  inks  and  adhesives, 
lubricants,  and  polyurethane  castings 
and  coatings. 

Sebacic  acid  is  currently  classifiable 
under  subheading  2917.13.00.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Although  the 
HTSUS  subheading  is  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
proceeding  remains  dispositive. 

This  review  covers  the  period  July  13, 
1994  through  June  30, 1995,  and  four 
exporters  of  Chinese  sebacic  acid. 

Verification 

We  conducted  verifipations  of  the 
sales  and  factor  information  provided  by 
SICC  and  Tianjin  Zhong  He  Chemical 
Plant  (Zhong  He)  in  Beijing  and  Tianjin, 
PRC.  We  conducted  the  verifications 
using  standard  verification  procedures,, 
including  onsite  inspection  of  the 
manufacturer's  facilities,  the 
examination  of  relevant  sales  fmd 


financial  records,  and  selection  of 
original  documentation  containing 
relevant  information.  Our  verification 
results  are  outlined  in  the  public 
versions  of  the  verification  reports. 

Separate  Rates 

1.  Background  and  Summary  of 
Findings 

It  is  the  Department's  standard  policy 
to  assign  all  exporters  of  the 
merchandise  subject  to  review  in  non- 
market-economy  countries  a  single  rate, 
unless  an  exporter  can  demonstrate  an 
absence  of  government  control,  both  in 
law  and  in  fact,  with  respect  to  exports. 
To  establish  whether  an  exporter  is 
sufficiently  independent  of  government 
control  to  be  entitled  to  a  separate  rate, 
the  Department  analyzes  the  exporter  in 
light  of  the  criteria  established  in  the 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Sparklers  from  the 
People's  Republic  of  China  (56  FR 
20588,  May  6,  1991)  (Sparklers),  as 
amplified  in  the  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Silicon 
Carbide  from  the  People's  Republic  of 
China  (59  FR  22585.  May  2.  1994) 
(Silicon  Carbide).  Evidence  supporting, 
though  not  requiring,  a  finding  of  de 
jure  absence  of  government  control  over 
export  activities  includes:  (1)  An 
absence  of  restrictive  stipulations 
associated  with  an  individual  exporter's 
business  and  export  licenses;  (2)  any 
legislative  enactments  decentralizing 
control  of  companies;  and  (3)  any  other 
formal  measures  by  the  government 
decentralizing  control  of  companies. 
Evidence  relevant  to  a  de  facto  absence 
of  government  control  with  respect  to 
exports  is  based  on  four  factors,  whether 
the  respondent:  (1)  Sets  its  own  export 
prices  independent  from  the 
government  and  other  exporters;  (2)  can 
retain  the  proceeds  from  its  export  sales; 
(3)  has  the  authority  to  negotiate  and 
sign  contracts;  and  (4)  has  autonomy 
from  the  government  regarding  the 
selection  of  management.  See  Silicon 
Carbide  at  22587;  see  also  Sparklers  at 
20589. 

In  our  final  determination  of  sales  at 
less  than  fair  value,  the  Department 
determined  that  there  was  de  jure  and 
de  facto  absence  of  government  control 
and  determined  that  each  company 
warranted  a  company-specific  dumping 
margin.  See  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Sebacic 
Acid  From  the  People's  Republic  of 
China,  59  FR  28053  (May  31. 1994) 
(Sebacic  Acid).  For  this  period  of 
review,  SICC.  Tianjin.  and  Guangdong 
have  responded  to  the  Department's 
request  for  information  regarding 
separate  rates.  We  have  found  that  the 
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evidence  on  the  record  is  consistent 
with  the  fipal  determination  in  the 
LTFV  invastigation  and  continues  to 
demonstrate  an  absence  of  government 
control,  both  in  law  and  in  fact,  with 
respect  to  their  exports,  in  accordance 
with  the  c|iteria  identified  rn  Sparklers 
and  Silicon  Carbide.  For  SICC,  although 
we  applied  the  PRC,  coimtry-wide  rate 
to  two  sales  repwDrted  by  SICC,  we  have 
preUminaifly  determined  that  SICC  is 
separate  from  government  control  and 
Jiangsu.  Ehiring  verification  of  SICC,  we 
examined  Its  business  license  and 
charter,  government  notices  announcing 
its  separation  from  the  government,  its 
tax  registration  certificate,  company 
management  election  ballots,  and 
financial  statements.  These  documents 
showed  nq  evidence  of  government 
control  of  SICC  or  of  any  affiliation 
between  Jiingsu  and  SICC. 

2.  Separat^  Rate  Determination  for  Non- 
responsivel  Company 

For  Jian^,  which  did  not  respond  to 
the  questionnaire,  we  preliminarily 
determine  that  this  company  does  not 
merit  a  seplarate  rate.  Although  Jiangsu 
met  the  Debartment's  criteria  for 
separate  rates  in  the  LTFV  investigation, 
because  it  tailed  to  respond  in  this 
review,  we  have  no  information  to 
support  cotitinued  application  of  a 
separate  rate.  Therefore,  because  the 
Department  assigns  a  single  rate  to 
companies  in  a  non-market  economy 
unless  an  e^orter  can  demonstrate 
absence  of  jovemment  control,  we 
preliminarfiy  determine  that  Jiangsu  is 
subject  to  the  country-wide  rate  for  this 
case. 

United  Stales  Price 

For  SICQ  Tianjin,  and  Guangdong, 
the  Departitient  based  USP  on  export 
price  (EP),  In  accordance  with  section 
772(a)  of  the  Act.  We  made  deductions 
from  EP,  where  appropriate,  for  foreign 
inland  freight,  ocean  freight,  brokerage 
and  handli|ig,  and  marine  insurance. 
We  valued  these  adjustments  using 
surrogate  d^ta  based  on  Indian  internal 
freight  cost$  and  international  shipping 
costs.  We  selected  India  as  the  surrogate 
country  for' the  reasons  explained  in  the 
"Normal  Value"  section  of  this  notice. 

Normal  Value 

Section  773{c)(l]  of  the  Act  provides 
that  the  Detartment  shall  determine  the 
normal  val^e  (NV)  using  a  factors-of- 
production  methodology  if:  (1)  The 
merchandise  is  exported  frxtm  an  NME 
country;  anii  (2)  the  information  does 
not  permit  the  calculation  of  NV  using 
home-market  prices,  third-country 
prices,  or  constructed  value  under 
section  773  a)  of  the  Act. 


The  Department  baa  treated  the  PRC 
as  an  NME  country  in  all  previous 
antidumping  cases.  In  accordance  with 
section  77l(l8){C)(i)  of  the  Act,  any 
determination  that  a  foreign  coiutry  is 
a  NME  country  shall  remain  in  effect 
until  revoked  by  the  administering 
authority.  None  of  the  parties  to  this 
proceeding  has  contested  such 
treatment  in  this  review.  Furthermore, 
available  information  does  not  permit 
the  calculation  of  NV  using  home 
market  prices,  third  country  prices  or 
CV  under  section  773(a)  of  the  Act. 
Therefore,  we  treated  the  PRC  as  a  NME 
coimtry  for  purposes  of  this  review  and 
calculated  NV  by  valuing  the  factors  of 
production  in  a  comparable  market 
economy  country  which  is  a  significant 
producer  of  comparable  merchandise.  In 
such  cases,  the  factors  include,  but  are 
not  limited  to:  (1)  Hours  of  labor 
required;  (2)  quantities  of  raw  materials 
employed;  (3)  amounts  of  energy  and 
other  utilities  consumed;  emd  (4) 
representative  capital  cost,  including 
depreciation. 

m  accordance  with  section  773(c)(4) 
of  the  Act  and  section  353.52(b)  of  the 
Department's  regulations,  we 
determined  that  India  is  comparable  to 
the  PRC  in  terms  of  per  capita  gross 
national  product  (GNP),  the  growrth  rate 
in  per  capita  GNP,  and  the  national 
distribution  of  labor.  (See  Memorandum 
from  Director,  Office  of  Policy,  to 
Division  Director,  Office  of 
Antidumping  Compliance,  dated  March 
4, 1996.)  The  statute  directs  us  to  select 
a  country  that  is  comparable 
economically  to  the  PRC.  Based  on  the 
Ust  of  possible  surrogate  countries,  we 
find  that  India  is  a  comparable  economy 
to  the  PRC 

The  statute  also  requires  that,  to  the 
extent  possible,  the  Etepartment  use  a 
surrogate  country  that  is  a  significant 
producer  of  merchandise  comparable  to 
sebacic  acid.  The  countries  that  we  were 
able  to  confirm  still  produce  sebacic 
acid,  such  as  Japan  and  the  United 
States,  do  not  have  economies 
comparable  to  the  PRC.  However,  we 
found  that  India  was  a  significant 
producer  of  comparable  merchandise 
(e.g.,  oxalic  acid)  during  the  POR. 
Though  sebacic  acid  and  oxalic  acid 
have  different  end  uses,  both  are 
dicarboxylic  acids.  In  addition,  many  of 
the  inputs  used  to  produce  sebacic  acid 
are  also  used  to  produce  oxalic  acid. 
Therefore,  we  find  mat  India  fulfills 
both  requirements  of  the  statute. 

For  purposes  of  calculating  NV,  we 
valued  PRC  factors  of  production,  in 
accordance  with  section  773(c)(1)  of  the 
Act.  In  determining  which  surrogate 
value  to  use  for  valuing  each  factor  of 
production,  we  selected,  where 


possible,  the  publicly  available 
published  value  which  was:  (1)  An 
average  non-export  value;  (2) 
representative  of  a  range  of  prices 
within  the  POR  if  submitted  by  an 
intwested  party,  or  most 
contemporaneous  with  the  POR;  (3) 
product-specific;  and  (4)  tax-exclusive. 
We  chose  values  with  a  preference  for 
prices  representative  of  the  POR  because 
these  prices  more  closely  reflect  the 
prices  paid  for  inputs  in  the  surrogate 
during  the  POR.  Where  we  could  not 
obtain  a  POR-representative  price  for  an 
input,  we  selected  a  value  in  accordance 
with  the  remaining  criteria  mentioned 
above  and  which  was  closest  in  time  to 
the  POR.  In  accordance  with  this  section 
methodology,  we  valued  the  factors  of 
production  as  follows: 

For  castor  oil,  the  Department  valued 
this  material  at  the  market  rate  as* 
reported  in  The  Economic  Times 
(Bombay)  for  Calcutta,  Delhi, 
Hyderabad,  Kanpur,  and  Madras  during 
the  months  of  July,  August,  and 
November  1994.  These  values  were 
reported  by  counsel  for  the  respondents. 
The  Etepartment  adjusted  these  values  to 
account  for  fi^ight  costs  between  the 
supplier  and  the  respondents'  sebacic 
acid  manufacturing  facilities. 

For  caustic  soda,  the  Department  used 
the  value  reported  in  the  publication 
Indian  Chemical  Weekly,  using  data 
fitjm  the  months  of  October-Etecember 
1994,  and  January  and  April,  1995. 
These  reported  values  were  adjusted  to 
include  freight  expense  incurred  from 
the  suppliers  to  the  respondents'  sebacic 
acid  manufacturing  facilities. 

For  cresol,  also  referred  to  as  orthol 
cresol,  respondents  reported  the  market 
value  as  indicated  in  Chemical  Weekly. 
Respondents  provided  information 
concerning  prices  during  the  months  of 
October  and  November,  1994.  The 
Etepartment  reviewed  pricing 
information  for  other  months  of  the  POR 
which  indicated  that  the  market  prices 
reported  by  respondents  is 
representative  of  the  market  price  of  the 
material  for  the  entire  POR. 

The  valuation  of  activated  carbon, 
which  is  interchangeable  with 
macropore  resin,  was  based  upon 
information  found  in  the  publication 
India's  Imports  by  Commodities- 
Countries  (Monthly  Statistics  of  the 
Foreign  Trade  of  India  (IMF).  This 
pricing  information  reflects  the  average 
unit  price  for  the  period  April-October, 
1994.  This  average  imit  value  was 
adjusted  to  account  for  inland  freight 
expense. 

The  market  value  for  sodium  chloride 
(also  referred  to  as  sodium  chlorite  or 
vacuum  salt)  and  zinc  oxide  was  based 
upon  the  published  market  prices 
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reported  in  Chemical  Weekly. 
Respondents  provided  informatiyn 
concerning  the  market  price  of  sodium 
chloride  on  December  27, 1994  and 
March  28, 1995,  and  of  zinc  oxide  on 
March  28, 1995.  The  Department     . 
reviewed  other  dates  throughout  the 
POR  and  determined  that  the  market 
prices  published  on  these  dates  were 
representative  of  the  prices  for  the  entire 
POR. 

For  direct  labor,  we  used  1994  data 
from  Investing,  Licensing  &■  Trading 
Conditions  Abroad,  India,  published  in 
November  1994  by  the  Economist 
Intelligence  Unit.  We  then  adjusted  the 

1994  labor  value  to  the  POR  to  reflect 
inflation  using  wholesale  price  indices 
(WPI)  of  India  as  published  in  the 
International  Financial  Statistics  by  the 
International  Monetary  Fund  (IMF). 

For  factory  overhead,  we  used 
information  obtained  from  the  April 

1995  Reserve  Bank  of  India  Bulletin. 
From  "Statement  1— Combined  Income, 
Value  of  Production,  Expenditiire  and 
Appropriation  Accounts,  Industry 
Group-wise"  of  that  report  for  the 
Indian  metals  and  chemicals  industries, 
we  summed  those  components  which 
pertain  to  overhead  expenses  and 
divided  them  by  the  sum  of  those 
components  pertaining  to  the  cost  of* 
manufacturing  to  calculate  an  overhead 
rate  of  10.74  percent. 

For  coal  we  used  prices  published  in 
the  Gazette  of  India  for  June  1994;  for 
electricity  we  used  information  obtained 
from  the  Current  Energy  Scene  in  India 
for  July  1995. 

For  selling,  general,  and 
administrative  (SG&A)  expenses,  we 
used  information  from  the  same  source 
as  was  used  for  factory  overhead.  We 
summed  the  values  which  comprised 
the  components  of  SG&A  and  divided 
that  figure  by  the  same  cost  of 
manufacturing  figure  used  to  determine 
factory  overhead,  to  arrive  at  an  SG&A 
rate  of  17.99  percent. 

For  the  calculation  of  profit,  we  used 
information  from  the  same  Reserve  Bank 
of  India  Bulletin.  We  divided  the 
reported  before-tax  profit  by  the  sum  of 
those  components  pertaining  to  the  cost 
of  manufacturing  plus  SG&A  to 
calculate  a  profit  rate  of  5.71  peroent. 


For  the  value  of  export  packing 
(plastic  bags),  the  Department  used  the 
value  of  imports  into  India  during  April 
1994-February  1995  and  for  April  1995, 
as  obtained  from  the  Indian  Import 
Statistics,  for  HTS  number  3923.21. 

For  foreign  inland  freight,  the 
Department  relied  upon  the  trucking 
freight  rates  reported  to  the  Department 
in  an  August  1993  embassy  cable  from 
India,  pursuant  to  the  less-than-fair- 
value  investigation  of  certain  helical 
spring  lock  washers  from  the  PRC  This 
is  the  same  information  we  used  in  the 
sebadc  acid  less-than-fair-value 
investigation.  We  adjusted  these  rates  to 
the  POR  to  reflect  inflation. 

For  ocean  freight,  the  Department 
used  the  information  provided  by 
respondents,  which  is  based  upon  the 
common  rates  tariff  filed  by  Nippon 
Yusen  Kaisha  with  the  Federal  Maritime 
Conmiission  for  rates  from  China  to 
New  York. 

To  calculate  the  expense  for  marine 
insurance,  the  Department  used 
information  from  a  publicly 
summarized  version  of  the 
questiormaire  response  for  the 
investigation  of  sales  of  less  than  fair 
value  of  sulphur  dyes  from  India.  The 
marine  insurance  rate  reported  in  the 
public  version  of  the  October  8, 1992 
response  was  adjusted  to  reflect  marine 
insurance  charges  during  the  POR. 

To  value  fatty  acid,  we  used  publicly 
available  published  information  from 
the  Monthly  Statistics  of  the  Foreign 
Trade  of  India  (Monthly  Statistics)  and 
adjusted  the  value  to  accoimt  for 
inflation  between  the  time  period 
applicable  to  the  value  in  question  and 
the  POR  using  wholesale  price  indices 
(WPI)  published  in  International 
Financial  Statistics  (IFS)  by  the  IMF.  To 
value  glycerine,  we  used  a  value  for 
crude  glycerine  in  the  publication 
Monthly  Statistics  of  the  Foreign  Trade 
of  India  and  adjusted  the  value  to 
account  for  inflation  between  the  time 
period  applicable  to  the  value  in 
question  and  the  POR  using  WPI 
published  in  IFS  by  the  IMF.  Consistent 
with  the  methodology  employed  in  the 
final  determination  in  the  less-than-fair- 
value  investigation,  we  have  determined 
that  fatty  acid  and  glycerine  are  by- 
products. See  Sebacic  Acid  at  28056. 


Therefore,  as  by-products,  we  subtracted 
the  sales  revenue  of  fatty  acid  and 
glycerine  from  the  production  costs  of 
sebacic  acid.  This  treatment  of  by- 
products is  consistent  with  generally 
accepted  accounting  principles.  (See 
Cost  Accounting:  A  Managerial 
Emphasis  (1991)  at  pages  539-544). 
To  value  caproyl  alcohol,  we  used 
publicly  available  published 
information  from  Chemical  Weekly. 
Consistent  with  the  methodology 
employed  in  the  final  determination  in 
the  less-than-fair-value  investigation,  we 
have  determined  that  caproyl  alcohol  is 
a  co-product.  Therefore,  we  have 
allocated  the  factor  inputs,  based  on  the 
relative  quantity  of  output  of  this 
product  and  sebacic  acid.  Additionally, 
we  have  used  the  production  times 
necessary  to  complete  each  production 
stage  of  sebacic  acid  as  a  basis  for 
allocating  the  amount  of  labor,  energy 
usage,  and  factory  overhead  among  the 
products.  This  treatment  of  co-products 
is  consistent  with  generally  accepted 
accounting  principles.  (See  Cost 
Accounting:  A  Managerial  Emphasis 
(1991)  at  pages  528-533). 

Margin  Calculation 

For  SICC,  at  verification  we  found 
that  certain  sales  reported  as  SICC  sales 
were  in  fact  sales  by  another  respondent 
company,  Jiangsu,  (See  Memorandum 
from  Analyst  to  File:  Verification  of 
Sales  Questionnaire  Response  of 
Sinochem  International  Chemicals 
Company,  dated  August  26, 1996.) 
Therefore,  for  these  sales,  we  applied 
the  rate  applicable  to  Jiangsu's  sales, 
243.40  percent,  and  then  weighted  these 
sales  into  the  overall  calculation  of 
SICC's  margin.  (See  Memorandum  from 
Edward  Yang,  Office  Director  for  AD/ 
CVD  Enforcement  to  Joseph  Spetrini, 
Deputy  Assistant  Secretary  for  AD/CVD 
Enforcement:  Appropriate  Rate  for 
Certain  Sales  Reported  by  Sinochem 
International  Chemical  Corporation, 
First  Administrative  Review  of  the 
Antidumping  Duty  Order  on  Sebacic 
Acid  from  the  People's  Republic  of 
China,  dated  August  27). 

Preliminary  Results  of  Review 

We  preliminarily  determine  that  the 
following  dumping  margins  exist: 


Manufacturer/expofter 


Tirne  period 


Margin 
(percent) 


Ttanjin  Chemicals  l/E  Corp 

Guangdong  Chemicals  l/E  Corp 

SiTKX^hem  International  Chemicals  Corp 
Country-Wide  Rate 


7/13/94-6/30/95 
7/13/94-6/30/95 
7/13/94-6/30/95 
7/13^4-6/30^ 


35.42 

14.06 

70.55 

243.40 
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Parties  to  the  proceeding  may  request 
disclosure  within  5  days  of  the  date  of 
publicatioi^  of  this  notice.  Any 
interested  barty  may  request  a  hearing 
within  10  days  of  publication.  Any 
hearing,  if  tequested,  will  be  held  44 
days  after  the  publication  of  this  notice, 
or  the  first  workday  theretifter. 
biterested  parties  may  submit  written 
comments  (case  briefs)  within  30  days 
of  the  date  pf  publication  of  this  notice. 
Rebuttal  cohiments  (rebuttal  briefs), 
which  must  be  limited  to  issues  raised 
in  the  case  briefs,  may  be  filed  not  later 
than  37  daj|s  after  the  date  of 
publication^  The  Department  will 
publish  a  notice  of  final  results  of  this 
administrative  review,  which  will 
include  thei  results  of  its  analysis  of 
issues  raisefi  in  any  such  comments, 
within  180  days  of  publication  of  these 
preliminary  results. 

The  Department  shall  determine,  and 
the  Custom^  Service  shall  assess, 
antidumpiiig  duties  on  all  appropriate 
entries.  Individual  di^erences  between 
USP  and  NV  may  vary  from  the 
percentages  stated  above.  The 
Department!  will  issue  appraisement 
instruction^  directly  to  die  Customs 
Service. 

Furthermore,  the  following  cash 
deposit  requirements  will  be  effective 
upon  publit^tion  of  the  final  results  of 
this  administrative  review  for  all 
shipments  of  the  subject  merchandise 
entered,  or  Withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publicationldate,  as  provided  for  by 
section  751(a)(1)  of  the  Act:  (1)  the  cash 
deposit  ratep  for  the  reviewed 
companies  <>amed  above  which  have 
separate  rat^  (SICC.  Tianjin  and 
Guangdong]  will  be  the  rates  for  those 
firms  established  in  the  final  results  of 
this  admini$trative  review;  (2)  for  all 
other  PRC  e)q)oriers,  the  cash  deposit 
rates  will  bd  243.40  percent;  and  (3)  the 
cash  deposit  rates  for  non-PRC  exporters 
of  subject  mjerchandise  from  the  PRC 
will  be  the  riates  applicable  to  the  PRC 
supplier  of  yiat  exporter.  These  deposit 
rates,  when  imposed,  shall  remain  in 
efi^ect  until  publication  of  the  final 
results  of  the  next  administrative 
review. 

NotificationI  of  Interested  Parties 

This  notiqe  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
353.26  to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  duri|ig  this  review  period. 
Failure  to  cdmply  with  this  requirement 
could  resuhjin  the  Secretary's 
presiunptioB  that  reimbursement  of 
antidimipin|  duties  occurred  and  the 


subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and 
section  353.22  of  the  Department's 
regulations. 

Dated:  August  26. 1996. 

Robert  S.  LaRussa. 

ActJng  Assistant  Secretary  for  Import 
Administration. 

[PR  Doc.  96-22413  Filed  8-30-96;  8:45  ami 
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National  Institute  of  Standards  and 
Technology 

[Docket  No.  96072«208-6208-01] 

RIN  0693-XX21 

Proposed  Withdrawal  of  Thirty-two 
Federal  Information  Processing 
Standards  (FiPS)  Publications 

AGENCY:  National  Institute  of  Standards 
and  Technology  (NIST),  Commerce. 
ACTION:  Notice;  Request  for  comments. 

SUMMARY:  The  following  Federal 
Information  Processing  Standards  (FTPS) 
Publications  are  proposed  for 
withdrawal  bom  the  FIPS  series: 

— nPS  1-2,  Code  for  InformaUon 

Interchange,  Its  Representations,  Subsets, 

and  Extension  (ANSI  X3.4-1986/R1992, 

X3.32-1990,  X3.41-1990) 
— FIPS  11-3,  Guideline:  American  National 

Dictionary  for  Information  Systems  (ANSI 

X3.172-1990  8t  X3.172A-1992) 
— nPS  16-1,  Bit  Sequencing  of  Code  for 

Information  Interchange  in  Serial-By-Bit 

Data  Transmission  (ANSI  X3.15-1976/ 

R1983&R1990) 
FIPS  17-1,  Character  Structure  and  Character 

Parity  Sense  for  Serial-By-Bit  Data 

Communication  in  the  Code  for 

Information  Interchange  (ANSI  X3.16- 

1976/R1983&R1990) 
— nPS  19-2,  Catalog  of  Widely  Used  Code 

Sets 
—FIPS  22-1 .  Synchronous  Signaling  Rates 

Between  Data  Terminal  and  Data 

Conununication  Equipment  (ANSI  X3.1- 

1976) 
— FIPS  34.  Guide  for  the  Use  of  International 

System  of  Units  (SI)  in  Federal  Information 

Processing  Standards  Publications 
— FIPS  49,  Guideline  on  Computer 

Performance  "Management:  An  Introduction 
— FIPS  57,  Guidelines  for  the  Measurement 

of  Interactive  Computer  Service  Response 

Time  and  Turnaround  Time 
— FIPS  58-1,  Representations  of  Local  Time 

of  the  Day  for  Information  Interchange 

(ANSI  X3.43-1986) 
— FIPS  59,  Representations  of  Universal 

Time,  Local  Time  Differentials,  and  United 

States  Time  Zone  References  for 

Information  Interchange  (ANSI  X3.51- 

1975) 
— nPS  68-2,  BASIC  (ANSI  X3.113-1987) 


— FIPS  70-1.  Representation  of  Geographic 

Point  Locations  for  Information 

Interchange  (ANSI  X3.61-1986) 
— FIPS  75,  Guideline  on  Constructing 

Benchmarks  for  AEtf*  System  Acquisitions 
—FIPS  76,  Guideline  for  Planning  and  Using 

a  I>ata  Dictionary  System 
— FIPS  77,  Guideline  for  Planning  and 

Management  of  Database  Applications 
—FIPS  86,  Additional  ConUtjls  for  Use  with 

American  National  Standard  Code  for 

Information  Interchange  (ANSI  X3.64- 

1979/R1990) 
— FIPS  88,  Guideline  on  Integrity  Assurance 

and  Control  in  Database  Administration 
— FIPS  94,' Guideline  on  Electrical  Power  for 

ADP  Installations 
— FIPS  96,  Guideline  for  Developing  and 

Implementing  a  Charging  System  for  Data 

Processing  Services 
—FIPS  99,  Guideline:  A  Framework  for  the 

Evaluation  and  Comparison  of  Software 

Development  Tools 
—FIPS  103.  Codes  for  the  Identification  of 

Hydrologic  Units  in  the  United  States  and 

the  Caribbean  Outlying  Areas  (USGS/ 

QRGULAR  »878-A  &  ANSI  X3.145-1986) 
—FIPS  104-1 ,  ANS  Codes  for  the 

Representation  of  Names  of  Countries, 

Dependencies,  and  Areas  of  Special- 
Sovereignty  for  Information  Interchange 
— nPS  109.  Pascal  (ANSI/IEEE  770X3.97- 

1983/R1990) 
— FIPS  110,  Guideline  for  Choosing  a  Data 

Management  Approach 
—FIPS  123,  Specification  for  a  Data 

Ejpscriptive  File  for  Information 

Interchange  (DDF)  (ANSI/ISO  8211-1985/ 

R1992) 
—FIPS  124,  Guideline  on  Functional 

Specifications  for  Database  Management 

Systems 
—FIPS  126,  Database  Language  NDL  (ANSI 

X3.1 33-1986) 
—FIPS  152,  Standard  Generalized  Markup 

Language  (SGML)  (ISO  8879-1986) 
— FIPS  156,  Information  Resource  Dictionary 

System  (IRDS)  (ANSI  X3.13&- 

1988&X3.138A-1991) 
—FIPS  157,  Guideline  for  Quality  Control  of 

Image  Scanners  (ANSI/AIIM  MS44-1988) 
—FIPS  158-1,  The  User  Interface  Component 

of  the  Applications  Portability  Profile  (MIT 

X  Version  11,  Release  5) 

Many  of  these  FIPS  adopt  voluntary 
industry  standards  for  Federal 
government  use,  but  the  FIPS 
dociunents  have  not  been  updated  to 
reference  current  or  revised  voluntary 
industry  standards.  In  some  cases, 
commercial  products  implementing  the 
voluntary  industry  standards,  such  as 
the  American  National  Code  for 
Information  Interchange,  are  widely 
available.  In  other  cases,  the  industry 
specifications  have  not  been 
implemented  in  commercial  off-the- 
shelf  products.  As  a  result,  it  is  no 
longer  necessary  for  the  government  to 
mandate  standards  in  these  areas. 

Others  of  these  FffS  provide  advisory 
guidance  to  Federal  agencies  with  no 
requirements  for  compulsory  and 
binding  use.  They  explain  and 
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recomniend  practices  in  the 
management  and  selection  of  systems. 
The  earliest  of  these  guidelines  is  nearly 
twenty  years  old,  and  the  most  recent 
guideline  is  ten  years  old.  Information 
technology  has  changed  considerably 
since  they  were  issued  during  the  era  of 
centralized  computing  on  main&ame 
computers.  Today,  Federal 
organizations  use  a  wide  variety  of 
hardware,  software,  distributed  systems, 
and  networks,  and  there  are  many 
sources  of  information  on  all  aspects  of 
managing  these  resources. 

NIST  believes  that  it  would  not  be 
cost  effective  to  revise  these  standards 
and  guidelines,  thereby  duplicating 
information  that  is  broadly  available 
firom  a  variety  of  sources.  Withdrawal 
means  that  the  FTPS  standards  and 
guidelines  will  no  longer  be  part  of  a 
subscription  service  that  is  provided  by 
the  National  Technical  Information 
Service,  and  that  NIST  will  no  longer  be 
able  to  revise  or  answer  questions  about 
the  PIPS. 

Current  voluntary  industry  standards 
should  be  used  by  agencies  in  their 
procurement  actions  where  appropriate, 
in  accordance  with  0MB  Circular  A- 
119,  Federal  Participation  and  Use  of 
Voluntary  Industry  Standards.  NIST 
will  continue  to  provide  information 
about  good  information  technology 
practices  through  publications, 
electronic  bulletin  boards  and  Internet 
pages. 

Prior  to  the  submission  of  this 
proposed  withdrawal  to  the  Secretary  of 
Commerce  for  review  and  approval,  it  is 
essential  to  assure  that  consideration  is 
given  to  the  needs  and  views  of 
manufacturers,  the  public,  and  State  and 
local  governments.  The  purpose  of  this 
notice  is  to  solicit  such  views. 

Interested  parties  may  obtain  copies 
of  these  standards  and  guidelines  from 
the  National  Technical  Information 
Service,  U.S.  Department  of  Commerce, 
Springfield,  VA  22161,  telephone  (703) 
487-4650. 

DATE:  Comments  on  this  proposed 
withdrawal  of  these  FIPS  must  be 
received  on  or  before  December  2, 1996. 
ADDRESSES:  Written  comments 
concerning  the  withdrawal  should  be 
sent  to:  Director,  Computer  Systems 
Laboratory,  ATTN:  Proposed 
Withdrawal  of  32  FIPS,  Technology 
Building,  Room  A-231,  National 
Institute  of  Standards  and  Technology, 
Gaithersburg,  MD  20899.  Electronic 
comments  should  be  sent  to: 
fips.comments@nist.gov. 

Comments  received  in  response  to 
this  notice  will  be  made  part  of  the 
public  record  and  will  be  made 
available  for  inspection  and  copying  in 


the  Central  Reference  and  Records 
Inspection  Facility,  Room  6020,  Herbert 
C.  Hoover  Building,  14th  Street  between 
Pennsylvania  and  Constitution 
Avenues,  NW,  Washington,  DC  2023d. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Shirley  M.  Radack,  telephone  (301)  975- 
2833.  National  Institute  of  Standards 
and  Technology.  Gaithersburg,  MD 
20899. 

Authority:  Federal  Infonnation  Processing 
Standards  Publications  (FIPS  PUBS)  are 
issued  by  the  National  Institute  of  Standards 
and  Technology  after  approval  by  the 
Secretary  of  Commerce  pursuant  to  Section 
5131  of  the  Information  Technology 
Management  Reform  Act  of  1996  and  the 
Computer  Security  Act  of  1987,  Public  Law 
104-106. 

Dated:  August  28, 1996. 
Samuel  Kramer, 
Associate  Director. 
[PR  Doc.  96-22404  Filed  8-30-96;  8:45  am) 
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National  Oceanic  and  Atmospheric 
Administration 

P.D.  082696A] 

Mid-Atlantic  Fishery  Management 
Council;  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings; 

request  for  comments. 

SUMMARY:  The  Mid-Atlantic  Fishery 
Management  Council  (Council)  and  its 
Demersal  Species  Committee,  together 
Math  the  Atlantic  States  Marine 
Fisheries  Commission's  (ASMFC) 
Summer  Flounder,  Scup,  and  Black  Sea 
Bass  Board,  and  the  Law  Enforcement 
Committee  will  hold  a  public  meeting. 
There  will  also  be  opportunity  for 
Council  to  hear  comments  on  the  Maine 
mahogany  ocean  quahog  experimental 
fishery. 

DATES:  The  meetings  will  be  held  on 
September  17-19, 1996.  See 
SUPPLEMENTARY  INFORMATION  for  specific 
dates  and  times. 

ADDRESSES:  The  meetings  will  be  held  at 
the  Doubletree  Guest  Suites,  4101  Island 
Avenue,  Philadelphia,  PA;  telephone: 
(215) 365-6600. 

Council  Address:  Mid-Atlantic 
Fishery  Management  Council,  300  S. 
New  Street,  Dover,  DE  19901;  telephone: 
(302) 674-2331. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  R.  Keifer,  Executive  Director; 
telephone:  (302)  674-2331. 
SUPPLEMENTARY  INFORMATION:  On 

September  17,  the  Council  will  hold 


Election  of  Officers  between  8:00-8:30 
a.m.  From  8:30  a.m.  until  5:00  p.m.,  the 
Demersal  Species  Committee  will  meet 
virith  the  ASMFC  Summer  Flounder, 
Scup,  and  Black  Sea  Bass  Board  as  a 
Council  Committee  of  the  Whole.  On 
September  18,  the  Demersal  Species 
Committee  with  the  ASMFC  Summer 
Floiinder,  Scup,  and  Black  Sea  Bass 
Board  will  meet  again  until  noon.  The 
full  Council  will  meet  from  1:00-4:00 
p.m.  The  Enforcement  Committee  will 
meet  from  4:00-5:00  p.m.  On  September 
19,  the  Council  will  meet  frotn  8:00  a.m. 
until  early  afternoon. 

The  NMFS  Northeast  Regional 
Administrator  is  seeking  comment  on  a 
proposed  experimental  fishery  for 
mahogany  ocean  quahogs  in  the  Gulf  of 
Maine.  This  experiment  was  Jointly 
requested  by  the  Council  and  the  State 
of  Maine  to  test  the  operational  aspects 
of  a  management  program  under 
consideration  for  this  fishery.  This 
experimental  fishery  will  provide 
information  on  the  logistical  operation 
of  this  management  program  prior  to  its 
adoption  for  implementation  by  the 
Council.  Written  comments  must  be 
received  by  this  date. 

The  purpose  of  this  meeting  is  to 
decide  the  1997  allowable  catch, 
commercial  quota,  commercial 
management  measures,  and  recreational 
target  harvest  levels  for  summer 
flounder  and  scup;  adopt  the  scup 
regulatory  amendment  for  Secretarial 
approval;  consider  enforceable 
regulations  for  filleting  at  sea,  and  other 
fishery  management  matters. 

Special  Accomidodations 

This  meeting  is  physically  accessible 
to  p>eople  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Joanna  Davis  at  least  5  days  prior  to  the 
meeting  dates. 

Dated:  August  26. 1996. 
Gary  C.  Matlock, 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 
(FR  Doc.  96-22321  Filed  8-30-96;  8:45  am) 
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P.D.  082796q 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Issuance  of  modification  2  to 
permit  921  (P503P)  and  notification  of 
withdrawal  of  an  application  for  a 
permit  (P510C). 
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SUMMARY:  Noticf  is  hereby  given  that 
NMFS  has  issuefi  a  modification  to  a 
permit  that  authorizes  takes  of  an 
Endangered  Species  Act-listed  species 
for  the  purpose  of  scientific  research/ 
enhancement,  subject  to  certain 
conditions  set  forth  therein,  to  the  Idaho 
Department  of  Fish  and  Game  at  Boise, 
ID  (IDFG)  and  has  received  a 
notification  of  Withdrawal  of  an 
application  for  an  incidental  take  permit 
from  the  Shoshone-Bannock  Tribes  at 
Fort  Hall.  ID  (S^. 
ADDRESSES:  The  applications  and 
related  docimieats  are  available  for 
review  in  the  following  offices,  by 
appointment: 

Office  of  Prot0cted  Resources,  FAPR8. 
NMFS,  1315  East- West  Highway,  Silver 
Spring.  MD  20910-3226  (301-713-1401); 
and  I 

Environmental  and  Technical 
Services  Division,  525  NE  Oregon 
Street,  Suite  500.  Portland,  OR  97232- 
4169  (503-230-5400). 
SUPPI.EMENTARY  INFORMATION:  The 
modification  to  a  permit  was  issued 
under  the  authority  of  section  10  of  the 
Endangered  Spodes  Act  of  1973  (ESA) 
(16  U.S.C.  1531-1543)  and  the  NMFS 
regulations  governing  ESA-listed  fish 
and  wildlife  peonits  (50  CFR  parts  217- 
222). 

An  appUcatioQ  was  submitted  by 
IDFG  (P503P)  for  modification  2  to 
scientific  research/enhancement  permit 
921.  Modification  2  to  permit  921  was 
issued  to  IDFG  on  August  2, 1996. 
Permit  921  authorizes  IDFG  annual 
takes  of  adult  and  juvenile,  threatened, 
Snake  River  spring/summer  chinook 
salmon  [Oncorltynchus  tshawytscha) 
associated  with  'a  supplementation 
program  at  McGall  Hatchery.  For 
Modification  2,  IDFG  is  authorized  to 
allow  a  proportion  of  the  adult,  ESA- 
listed.  natural-origin  fish  that  are 
released  upstream  of  IDFG's  weir  at  the 
South  Fork  of  the  Salmon  River  each 
year  for  natural  spawning  to  migrate 
volitionally  to  their  respective  spawning 
locations.  IDFGimay  transport  the 
remaining  adult,  ESA-listed.  natural- 
origin  fish  to  be  released  for  natural 
spawning  to  Stdlle  Meadows. 
Previously,  NVffS  had  required  IDFG  to 
transport  all  of  the  adult.  ESA-listed, 
natural-origin  fish  to  be  released  for 
natural  spawni|ig  to  StoUe  Meadows. 
Modification  2  is  valid  for  the  duration 
of  the  permit.  Permit  921  expires  on 
December  31.  1998. 

Notice  was  p^blished  on  Jime  20. 
1996  (61  FR  3lil0)  that  an  application 
had  been  filed  hy  SBT  (P510C)  for  an 
incidental  take  permit.  SBT  requested  a 
5-year  permit  for  an  annual  incidental 
take  of  juveniley  threatened,  Snake  River 


spring/summer  chinook  salmon 
[Oncorhynchus  tshawytscha)  associated 
with  a  study  designed  to  determine  the 
distribution  and  abundance  of  bull  trout 
{Salvelinus  confluentus)  in  the  Herd 
Creek  watershed  of  the  East  Fork 
Salmon  River  and  Burnt  Creelcof  the 
Pahsimeroi  River.  NMFS  has  received 
notification  that  SBT  would  like  to 
withdraw  their  request  for  an  incidental 
take  permit.  SBT  now  believe  that  their 
sampling  in  the  East  Fork  Salmon  River 
drainage  will  not  result  in  a  take  of  ESA- 
listed  salmon  because  no  chinook 
salmon  redds  or  parr  were  observed 
recently  in  the  areas  where  SBT  propose 
to  conduct  their  research.  Furthermore, 
SBT  will  survey  their  chosen  research 
sites  by  snorkeling  prior  to  sampling  to 
confirm  the  absence  of  ESA-listed  fish. 
Issuance  of  the  permit  modification, 
as  required  by  the  ESA.  was  based  on 
a  finding  that  such  action:  (1)  Was 
requested  in  good  faith,  (2)  will  not 
operate  to  the  disadvantage  of  the  ESA- 
listed  species  that  is  the  subject  of  the 
permit,  and  (3)  is  consistent  with  the 
purposes  and  policies  set  forth  in 
section  2  of  the  ESA  and  the  NMFS 
regulations  governing  ESA-listed 
species  permits. 

Dated:  August  27, 1996. 
Robert  C  Ziobro, 

Acting  Chief.  Endangered  Species  Division, 
Office  of  Protected  Hesources,  National 
Marine  Fisheries  Service. 
(FR  Doc.  96-22322  Filed  8-30-96;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Prospective  Exclusive  or 
Partially  Exclusive  License(s);  Davis 
Liquid  Crystals,  Inc.  and 
Thermographic  Measurements 
incorporated 

SUMMARY:  Davis  Liquid  Crystals,  Inc.  has 
applied  for  an  exclusive  license  to 
practice  the  Government-owned 
invention  described  in  U.S.  Patent  No. 
5,480,482  entitled  "Reversible 
TTiermochromic  Pigments"  issued 
January  2, 1996,  and  Thermographic 
Measurements  Incorporated  has  also 
applied  for  an  exclusive  license  to 
practice  the  same  invention.  The 
Department  of  the  Navy  is  considering 
the  granting  to  either  one  or  both  of 
these  entities  of  revocable, 
nonassignable,  exclusive  or  partially 
exclusive  license(s)  to  practice  this 
invention  in  the  United  States. 

Anyone  wishing  to  object  to  the 
granting  of  licenses  to  either  or  both  of 
these  prospective  licensees  has  60  days 


from  the  date  of  this  notice  to  file 
written  objections  along  with 
supporting  evidence,  if  any.  Written 
objections  are  to  be  filed  with  the  Office 
of  Naval  Research,  ONR  OOCC,  Ballston 
Tower  One,  Arlington.  Virginia  22217- 
5660. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  R.  J.  Erickson,  Staff  Patent  Attorney, 
Office  of  Naval  Research,  ONR  OOCC, 
Ballston  Tower  One,  800  North  Quincy 
Street,  Arlington,  Virginia  22217-5660, 
telephone  (703)  696-4001. 

Dated:  August  22. 1996. 
D.  E.Koenig, 

LCDR.  JAGC.  USN,  Federal  Begiater  Liaison 
Officer. 

[FR  Doc  96-22271  Filed  8-3&4I6: 8:45  am) 
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DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AQENCY:  Department  of  Education. 
ACTION:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Director.  Information 
Resources  Group,  invites  comments  on 
the  prof>osed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
November  4, 1996. 
ADDRESSES:  Written  comments  and 
requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill, 
Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
5624,  Regional  Office  Building  3, 
Washington,  DC  20202-4651. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patiick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommimications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
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with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Director  of  the 
Information  Resources  Group  publishes 
this  notice  containing  proposed 
information  collection  requests  prior  to 
submission  of  these  requests  to  0MB. 
Each  proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g..  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Summary 
of  the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  jind/or  Recordkeeping 
burden.  0MB  invites  public  comment  at 
the  address  specified  above.'Copies  of 
the  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department,  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner,  (3)  is  the  estimate 
of  burden  accurate,  (4)  how  might  the 
Department  enhance  the  quality,  utihty, 
and  clarity  of  the  information  to  be 
collected,  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  August  27, 1996. 
Gloria  Parker, 
Director,  Information  Resources  Group. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  Reinstatement. 

Title:  Application  for  Grants  Under 
the  Library  Services  and  Construction 
Act,  Titles  I,  II  and  m. 

Frequency:  Annually. 

Affected  PublicuNot-for-profit 
institutions;  State,  local  or  Tribal  Gov't, 
SEAs  or  LEAs. 

Reporting  Burden  and  Recordkeeping: 

Responses:  55. 

Burden  Hoiu«:  2,475. 

Abstract:  The  Office  of  Library 
Programs  needs  the  information  to  know 
how  the  respondents  plan  to  use  the 
funds.  The  information  is  used  to 
determine  compliance  with  matching, 
four  separate  maintenance-of-effort 
requirements,  and  use  of  funds  for 
allowable  activities.  The  respondents 
are  State  Library  Administrative 
Agencies. 

(FR  Doc.  96-22277  Filed  8-30-96;  8:45  am] 

BILUNa  CODE  4000-01-U 


Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
ACTION:  Submission  for  OMB  review; 
comment  request. 

SUMMARY:  The  Director,  Information 
Resources  Group,  invites  comments  on 
the  proposed  information  collection 
requests  as  required  by  the  Paperworic 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  October 
3, 1996. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Wendy  Taylor,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street.  NW..  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503.  Requests  for  copies  of  the 
proposed  information  collection 
requests  should  be  addressed  to  Patrick 
J.  Sherrill,  Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
5624,  Regional  Office  Building  3, 
Washington,  DC  20202^651. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.  S.  C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Director  of  the 
Information  Resources  Group  publishes 
this  notice  containing  proposed 
information  collection  requests  prior  to 
submission  of  these  requests  to  OMB. 
Each  proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Summary 
of  the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 


burden.  OMB  invites  pi^lic  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

Dated:  August  27. 1996. 
Gloria  Parker, 
Director,  Information  Resources  Group. 

Office  of  the  Under  Secretary 

Type  of  Review:  New. 

Title:  Survey  of  State  Correctional 
Education. 

Frequency:  One-time. 

Affected  Public:  State,  local  or  Tribal 
Government,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  51. 
Burden  Hours:  510. 

Abstract:  This  survey  is  part  of  the 
Evaluation  of  State  Correctional 
Education  that  the  Department  of 
Education  is  conducting  to  be  able  to 
provide  federal  and  state  policymakers 
with  information  about  which 
approaches  to  correctional  education  are 
associated  with  the  most  positive 
outcomes. 

Office  of  Postsecondary  Education 

Type  of  Review:  Reinstatement. 

Title:  Performance  Report  for  the 
Robert  C.  Byrd  Honors  Scholarship 
Program. 

Frequency:  Annually. 

Affected  Public:  Individuals  or 
households;  State,  local  or  Tribal  Gov't, 
SEAs  or  LEAs. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  59. 
Burden  Hours:  148. 

Abstract:  This  performance  report  is 
used  by  State  educational  agencies  that 
have  participated  in  the  Robert  C.  Byrd 
Honors  Scholarship  Program.  The  U.S. 
Department  of  Education  uses  the 
information  collected  to  assess  the 
accomplishments  of  project  goals  and 
objectives  and  to  aid  in  effective 
management. 

[FR  Doc.  96-22276  Filed  8-30-96;  8:45  am) 

BH.UNG  CODE  4000-01-U 


President's  Board  of  Advisors  on 
Historicaily  Black  Colleges  and 
Universities;  Meeting 

AGENCY:  President's  Board  of  Advisors 
on  Historically  Black  Colleges  and 
Universities,  Department  of  Education. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  agenda  of  the  meeting  of 
the  President's  Board  of  Advisors  on 
Historically  Black  Colleges  and 
Universities.  This  notice  also  describes 
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the  functions  qf  the  Board.  Notice  of  this 
meeting  is  required  under  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Ad. 

DATE  AND  TME:  September  23, 1996  from 
9  a.m.  to  11  a.m. 

ADDRESS:  The  meeting  will  be  held  at 
the  Park  Hyatt  Hotel  located  at  1201 
24th  Street  NW,  Washington,  DC. 
FOR  FURTHER  INFORMATION,  CONTACT: 
Amy  Billingsley.  White  House  Initiative 
on  Historically  Black  Colleges  and 
Universities,  l|.S.  Department  of 
Education,  600  Independence  Avenue, 
SW,  the  Portals  Building,  Suite  605, 
Washington.  DC  20202-5120. 
Telephone:  (202)  70»-8667. 
SUPPLEMENTARV  INFORMATION:  The 
President's  Bo«rd  of  Advisors  on 
Historically  Black  Colleges  and 
Universities  was  established  under 
Executive  order  12876  of  November  1, 
1993.  The  Board  is  established  to  advise 
on  the  financial  stability  of  Historically 
Black  Colleges  and  Universities,  to  issue 
an  annual  report  to  the  President  on 
HBCU  participation  in  Federal 
programs,  and  to  advise  the  Secretary  of 
Education  on  ^creasing  the  private 
sector  role  in  strengthening  HBCUs. 

The  meeting  of  the  Board  is  open  to 
the  public.  The  meeting  will  be 
primarily  devoted  to  the  adoption  of  the 
Board's  Annual  Report  and 
Recommendations. 

Records  are  kept  of  all  Board 
procediu-es,  and  are  available  for  public 
inspection  at  t)ie  White  House  Initiative 
on  Historically  Black  Colleges  and 
Universities  located  at  1250  Maryland 
Avenue,  S.W.,  The  Portals  Building. 
Suite  605,  Wafhington,  DC  20202,  from 
the  hours  of  QUO  a.m.  to  5:00  p.m. 
David  A.  Longaiiecker, 
Assistant  Secre^ryfor  Postsecondary 
Education.         i 
|FR  Doc.  96-224l6  Filed  8-30-96;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Hanford  Site 


AGENCY 

action:  Notic<  I 


Department  of  Energy, 
of  open  meeting. 


SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92--i63.  86  Stat.  770)  notice 
is  hereby  giv^  of  the  following 
Advisory  Conjmittee  meeting: 
Environmental  Management  Site- 
Specific  Advi^ry  Board  (EM  SSAB), 
Hanford  Site. ' 

DATES:  Friday^  September  6, 1996:  8:30 
a.m.-4:00  p.nj. 


ADDRESSES:  Cavanaugh's,  1101 
Columbia  Center  Boulevard, 
Kennewick,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Jon 
Yerxa,  Public  Participation  Coordinator, 
Department  of  Energy  Richland 
Operations  Office,  P.O.  Box  550, 
Richland,  WA.  99352. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda 

September  Meeting  Topics 

The  Hanford  Advisory  Board  will 
receive  information  on  and  discuss 
issues  related  to:  Introduction  of  Fluor 
Daniels  Hanford  Company.  DOE  Ten- 
Year  Plan  and  Strategic  I^ues,  Vadose 
Zone  Data  Gathering.  Proposed  Use  of 
Effluent  Treatment  FaciUty.  and 
Proposed  Comments  on  Tri-Party 
Agreement  M-33  (Milestone  33).  The 
Board  will  also  receive  updates  from 
various  Subcommittees,  including 
updates  on:  the  Hanford  Technology 
Development  Center,  National  Eqtiity 
Dialogue,  Plutonium  Roundtable, 
Community  Relations  Plan, 
Environmental  Management  Science 
Program,  and  the  status  of  the  Board's 
Request  for  Proposal  for  Administrative 
Management  and  Facilitation  Contract. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Joa  Yerxa 's  office  at  the  address 
or  telephone  number  listed  above. 
Requests  must  be  received  5  days  prior 
to  the  meeting  and  reasonable  provision 
will  be  made  to  include  the  presentation 
in  the  agenda.  The  Designated  Federal 
Official  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business.  Each 
individual  wishing  to  make  public 
comment  will  be  provided  a  maximum 
of  5  minutes  to  present  their  comments. 
This  notice  is  being  published  less  than 
15  days  before  the  date  of  the  meeting 
due  to  programmatic  issues  that  had  to 
be  resolved. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.  Washington,  EX:  20585  between  9 
a.m.  and  4  p.m.,  Monday-Friday,  except 
Federal  holidays.  Minutes  will  also  be 
available  by  writing  to  Jon  Yerxa, 


Department  of  Energy  Richland 
Operations  Office,  P.O.  Box  550, 
Richland,  WA  99352,  or  by  calling  him 
at  (509)  376-9628. 

Issued  at  Washington.  DC  on  August  27, 
1996. 

Rachel  M.  Samuel, 
Acting  Depu  ty  A  dvisory  Committee 
Management  Officer. 

[FR  Doc  96-22397  Filed  8-30-96;  8:45  am] 
aaxMO  coot  Mso-oi-p 


Environmental  Management  Site- 
Specific  Advisory  Board,  Rocky  Flats 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463,  86  Stat.  770)  notice 
is  hereby  given  of  the  following 
Advisory  Committee  meeting: 
Environmental  Management  Site- 
Specific  Advisory  Board  (EM  SSAB), 
Rocky  Flats. 

DATES:  Thursday,  September  5, 1996, 
6:00  pm-9:30  pm. 

ADDRESSES:  Westminster  City  Hall,  4800 
West  92nd  Avenue,  Westminster,  CO 
80030  (lower  level  Multi-Purpose 
Room). 

FOR  FURTHER  INFORMATION  CONTACT:  Ken 
Korkia,  Board/Staff  Coordinator,  EM 
SSAB-Rocky  Flats,  9035  North 
Wadsworth  Parkway.  Suite  2250. 
Westminster.  CO  80021,  phone:  (303) 
420-7855,  fax:  (303)  420-7579. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  piupose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda 

(1)  Presentation  from  an  expert  panel 
that  is  reviewing  past  studies  of  the 
movement  of  plutonivun  in  the  soil 
around  Rocky  Flats.  This  evaluation 
will  lead  to  a  set  of  recommendations 
for  futiu*  research  in  this  area.  This 
review  was  prompted  by  research  data 
collected  in  May  of  1995  which 
indicated  that  plutonium  was  moving  in 
areas  on-site  where  it  was  thought  to 
have  been  immobile. 

(2)  Presentation  on  Kaiser-Hill's  Fiscal 
Year  1997  Performemce  Measures. 

(3)  Plans  to  complete  work  on  a  set  of 
principles  that  the  agencies  should  use 
to  guide  environmental  cleanup  plans  at 
Rocky  Flats. 

(4)  Discussion  of  current  options  for 
privatizing  work  at  Rocky  Flats. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
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may  be  filed  witb  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Ken  Korkia  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  5  days  prior 
to  the  meeting  and  reasonable  provision 
will  be  made  to  include  the  presentation 
in  the  agenda.  The  Designated  Federal 
Official  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business.  Each 
individual  wishing  to  make  public 
comment  will  be  provided  a  maximum 
of  5  minutes  to  present  their  comments. 
This  notice  is  being  published  less  than 
15  days  in  advance  of  the  meeting  due 
to  programmatic  issues  that  needed  to 
be  resolved. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190.  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  at  the  Public  Reading 
Room  located  at  the  Board's  office  at 
9035  North  Wadsworth  Parkway,  Suite 
2250,  Westminster,  CO  80021; 
telephone  (303)  420-7855.  Hours  of 
operation  for  the  Public  Reading  Room 
are  9:00  am  and  4:00  pm  on  Monday 
through  Friday.  Minutes  will  also  be 
made  available  by  writing  or  calling  Deb 
Thompson  at  the  Board's  office  address 
or  telephone  nimiber  listed  above. 

Issued  at  Washington,  DC,  on  August  27, 
1996. 

Rachel  M.  Samuel, 

Acting  Deputy  Advisory  Committee 
Management  Officer. 

[PR  Doc.  96-22399  Filed  8-30-96;  8:45  am) 

BILUNO  CODE  S4S0-01-P 


Environmental  Management  Site- 
Specific  Advisory  Board,  Oalc  Ridge 
Reservation 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUINMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463, 86  Stat.  770)  notice 
is  hereby  given  of  the  following 
Advisory  Committee  meeting: 
Environmental  Management  Site- 
Specific  Advisory  Board  (EM  SSAB), 
Oak  Ridge  Reservation. 

DATES:  Wednesday,  September  11,  6:00 
pm-9:00  pm. 

ADDRESSES:  Oak  Ridge  Inn  (formerly 
Holiday  Inn),  420  South- Illinois 
Avenue,  Oak  Ridge,  Tennessee. 


FOR  FURTHER  INFORMATION  CONTACT: 

Sandy  Perkins,  Site-Specific  Advisory 
Board  Coordinator,  Department  of 
Energy  Oak  Ridge  Operations  Office, 
105  Broadway,  Oak  Ridge,  TN  37830, 
(423)  576-1590. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  in  the  areas  of  environmental 
restoration,  waste  management,  and 
related  activities. 

Tentative  Agenda 

September  Meeting  Topics 

This  meeting  will  be  a  business 
meeting  with  no  technical  presentations 
planned.  The  Board  will  be  working  on 
the  1996  Self  Evaluation  and  it's  Annual 
Report. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wash  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Sandy  Perkins  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  5  days  prior 
to  the  meeting  and  reasonable  provision 
will  be  made  to  include  the  presentation 
in  the  agenda.  The  Designated  Federal 
Official  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business.  Each 
individual  wishing  to  make  public 
conmient  will  be  provided  a  maximum 
of  5  minutes  to  present  their  comments. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  at  the  Department  of 
Energy's  Information  Resource  Center  at 
105  Broadway,  Oak  Ridge,  TN  between 
8:30  am  and  5:00  pm  on  Monday, 
Wednesday,  and  Friday;  8:30  am  and 
7:00  pm  on  Tuesday  and  Thursday;  and 
9:00  am  and  1:00  pm  on  Saturday,  or  by 
writing  to  Sandy  Perkins,  Department  of 
Energy  Oak  Ridge  Operations  Office, 
105  Broadway,  Oak  Ridge,  TN  37830,  or 
by  calling  her  at  (423)  576-1590. 

Issued  at  Washington,  DC  on  August  27, 
1996. 

Rachel  M.  Samuel,  . 

Acting  Deputy  Advisory  Committee 

Management  Officer. 

(PR  Doc.  96-22400  Filed  8-30-96;  8:45  am] 

BILUNO  CODE  64SO-01-P 


Environmental  Management  Sit»> 
Specific  Advisory  Board,  Femaid 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pubhc  Law  92-463,  86  Stat.  770)  notice 
is  hereby  given  of  the  following 
Advisory  Committee  meeting: 
Environmental  Management  Site- 
Specific  Advisory  Board  (EM  SSAB), 
Femaid. 

DATES:  Saturday,  September  28,  8:30 

am — 12:30  pm  (public  comment  session, 

12:15  pm— 12:30  pm). 

ADDRESSES:  The  Alpha  Building,  10967 

Hamilton  Cleves  Highway,  Harrison, 

Ohio. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
S.  Applegate,  Chair  of  the  Femaid 
Citizens  Task  Force.  P.O.  Box  544,  Ross, 
Ohio  45061,  or  call  the  Femaid  Citizens 
Task  Force  office  (513)  648-6478. 

SUPPl£MENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  in  the  areas  of  future  use, 
cleanup  levels,  waste  disposition  and 
cleanup  priorities  at  the  Femaid  site. 

Tentative  Agenda 

8:30  am    Call  to  Order 

8:30-8:45     Chair's  Remarks  and  New 

Business 
8:45-9:15    Committee  Chairs'  Reports 
9:15-9:25     Report  on  FERMCO/Labor 

Initiatives 
9:25-9:35     Report  on  Progress  Toward 

Task  Force  Recommendations 
9:35-9:50    Site  Development  Map  for 

the  Community  Reuse  Organization 
9:50-10:15    Overview  of  Contaminant 

Screening  Process 
10:15-10:30    Break 
10:30-11:15    Review  of  Comments  of 

the  Integrated  Environmental 

Monitoring  Plan 
11:1 5-1 2 :00    Discuss  Proposed 

Changes  to  Silo  3  Recommendation 
12:00-12:15    Task  Force  Planning 

Issues 
12:15-12:30    Opportimity  for  Public 

Input 
12:30  pm    Adjourn 

A  final  agenda  will  be  available  at  the 
meeting,  Saturday,  September  28, 1996. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Board  chair  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  the  Board  chair  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  5  days  prior 
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to  the  meeting  jand  reasonable  provision 
will  be  made  t6  include  the  presentation 
in  the  agenda.  The  Deputy  Designated 
Federal  Officef,  Gary  Stegner.  Public 
Affairs  Officer^  Ohio  Field  Office.  U.S. 
Department  of  Energy,  is  empowered  to 
conduct  the  meeting  in  a  fashion  that 
will  facilitate  tne  orderly  conduct  of 
business.  Eacl^  individual  wishing  to 
make  public  comment  will  be  provided 
a  maximum  ofj  5  minutes  to  present 
their  comments. 

Minutes:  Th)  minutes  of  this  meeting 
will  be  availabtte  for  public  review  and 
copying  at  theiFreedoni  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  lOOQ  Independence  Avenue, 
SW,  Washington,  DC  20585  between 
9:00  a.m.  and  4:00  p.m.,  Monday- 
Friday,  except  Federal  holidays. 
Minutes  will  also  be  available  by 
writing  to  John  S.  Applegate,  Chair,  the 
Femald  Citizens  Task  Force,  P.O.  Box 
544,  Ross,  Ohip  45061  or  by  calling  the 
Task  Force  mepsage  line  at  (513)  648- 
6478.  j 

Issued  at  Wasiiington,  DC  on  August  27, 
1996. 
Rachel  M.  Sami»el 

Acting  Deputy  Advisory  Committee 

Management  Officer. 

(PR  Doc  96-22401  Filed  8-30-96;  8:45  am] 

BILUNQ  CODE  M8«.41-P 


Office  of  Enefgy  Research 

High  Energy  Physics  Advisory  Panel; 
Notice  of  Open  Meeting 

AGENCY:  Department  of  Energy. 

ACTION:  Notice  of  open  meeting. 

1 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463,  86  Stat.  770), 
notice  is  giver)  of  a  meeting  of  the  High 
Energy  Physiqs  Advisory  Panel. 

DATES:  Monday.  October  7, 1996;  9:00 
a.m.  to  6:00  pjn.;  and  Tuesday,  October 
8. 1996;  9:00  ^.m.  to  4:00  p.m. 

ADDRESSES:  Btookhaven  National 
Laboratory,  B#rkner  Hall,  Upton,  New 
York  11973. 

FURTHER  INFORMATION  CONTACT:  Dr. 

Robert  Diebold,  Executive  Secretary, 
High  Energy  Physics  Advisory  Panel, 
U.S.  Department  of  Energy,  ER-22, 
GTN,  Germantovra,  Maryland  20874( 
Telephone:  (301)  903-5490. 

SUPPl£MENTAAY  INFORMATION: 

Purpose  of  the  Meeting:  To  provide 
advice  and  guidance  on  a  continuing 
basis  with  respect  to  the  high  energy 
physics  reseai  ch  program. 


Tentative  Agenda 

Monday.  October  7. 1996  and  Tuesday, 
October  a.  1996 

Discussion  of  Department  of  Energy 

High  Energy  Physics  Programs  and  FY 

1997  Budget 
Discussion  of  National  Science 

Foundation  Elementary  Particle 

Physics  Programs  and  FY  1997  Budget 
Discussion  of  the  Status  of  the  Large 

Hadron  Collider  Project  and  U.S. 

Participation 
Discussion  of  the  Brookhaven  High 

Energy  Physics  Program 
Discussion  of  the  Snowmass  Workshop 

on  New  Directions  for  High  Energy 

Physics 
Discussion  Of  University-based  High 

Energy  Physics  Programs 
Reports  on  and  Discussions  of  Topics  of 

General  Interest  in  High  Energy 

Physics 
Pubhc  Comment  (10  minute  rule) 

Public  Participation:  The  two-day 
meeting  is  open  to  the  public.  The 
Chairperson  of  the  Panel  is  empowered 
to  conduct  the  meeting  in  a  fashion  that 
will,  in  his  judgment,  facilitate  the 
orderly  conduct  of  business.  Any 
member  of  the  public  who  wishes  to 
make  oral  statements  pertaining  to 
agenda  items  should  contact  the 
Executive  Secretary  at  the  address  or 
telephone  nuiml>er  listed  above. 
Requests  must  be  received  at  least  5 
days  prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  on  the  agenda. 

Minutes:  Available  for  pubUc  review 
and  copying  at  the  Public  Reading 
Room,  Room  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
S.W..  Washington,  D.C.  between  9:00 
a.m.  and  4:00  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

Issued  at  Washington,  D.C.  on  August  28, 
1996. 

Rachel  M.  Samuel. 
Acting  Deputy  Advisory  Committee 
Management  Officer. 
[PR  Doc.  96-22396  Filed  8-30-96;  8:45  am) 

BILUNG  CODE  6«aO-01-P 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP95-182-0071 

ANR  Pipeline  Company;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

August  27, 1996. 

Take  notice  that  on  August  20, 1996, 
ANR  Pipeline  Company  (ANR)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  the 
following  tariff  sheets,  to  become 
effective  September  1, 1996: 


Fourth  Revised  Sheet  No.  120 
Fourth  Revised  Sheet  No.  121 
Fourth  Revised  Sheet  No.  153 

ANR  states  that  the  above-referenced 
tariff  sheets  are  being  filed  pursuant  to 
the  Commission's  August  5, 1996 
"Order  on  Rehearing  and  Clarification, 
and  Accepting  Compliance  Filing 
Subject  to  Conditions"  in  the  captioned 
proceeding.  The  revised  tariff  sheets 
address  directed  changes  to  ANR's  tariff 
provisions  regarding  the  segmentation 
of  capacity. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.  Washington,  D.C. 
02426,  in  accordance  with  18  CFR 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.Cashell, 
Secretary. 
[FR  Doc.  96-22299  Filed  8-30-96;  8:45  am) 

BILUNQ  COOE  S717-01-M 


[Doclcet  No.  TM97-1-67-000] 

Canyon  Creek  Compression  Company; 
Notice  of  Proposed  Changes  In  FERC 
Qas  Tariff 

August  27, 1996. 

Take  notice  that  on  August  23, 1996, 
TCanyon  Creek  Compression  Company 
(Canyon)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1,  Fourth  Revised  Sheet  No.  6.  to  be 
effective  October  1, 1996. 

Canyon  states  that  the  purpose  of  the 
filing  is  to  implement  the  Annual 
Charges  Adjustment  (ACA)  charge 
necessary  for  Canyon  to  recover  from  its 
customers  annual  charges  assessed  it  by 
the  Federal  Energy  Regulatory 
Commission  (Commission)  pursuant  to 
Part  382  of  the  Commission's 
Regulations.  The  rate  authorized  by  the 
Commission  to  be  effective  October  1, 
1996  is  $.00203  per  Mcf.  Under 
Canyon's  billing  basis,  this  rate  converts 
to  $.0019  per  MMBtu. 

Canyon  states  that  a  copy  of  the  filing 
is  being  mailed  to  Canyon's 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
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Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington.  DC 
20426,  in  accordance  with  Sections 
.  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  96-22289  Filed  8-30-96;  8:45  am) 

BiLUNO  CODE  f717-01-M 

[Docket  No.  RP9ft-81-000] 

Carnegie  Interstate  Pipeline  Company; 
Notice  of  Informal  Settlement 
Conference 

August  27. 1996. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  September  5, 
1996.  at  10:00  a.m.,  at  the  offices  of  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E.,  Washington,  DC, 
for  the  purposes  of  exploring  the 
possible  settlement  of  the  referenced 
docket. 

Any  party,  as  defined  by  18  CFR 
385.102(c)  or  any  participant,  as  defined 
by  18  CFR  385.102(b)  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  contact 
Kathleen  Dias  at  (202)  208-0524  or 
Loma  Hadlock  at  (202)  208-0737. 
Lois  D.  Cashell. 
Secretary. 
(FR  Doc.  96-22297  Filed  8-30-96;  8:45  am) 

BILUNG  CODE  e717-01-M 

[Docket  No.  CP96-734-000] 

CNG  Transmission  Corporation;  Notice 
of  Request  Under  Blanket 
Auttiorization 

August  27, 1996. 

Take  notice  that  on  August  21, 1996. 
CNG  Transmission  Corporation  (CNG), 
445  West  Main  Street,  Clarksburg.  West 
Virginia  26301,  filed  in  Docket  No. 
CP96-734-000,  a  request  pursuant  to 
Sections  157.205  and  157.212  of  the 
^   Commission's  Regulations  under  the 


Natural  Gas  Act  (18  CFR  157.205  and 
157.212)  for  authorization  to  construct  a 
new  tap  and  appurtenant  facilities  to 
serve  as  a  new  delivery  point  to  Hope 
Gas,  Inc.  (Hope)  in  Monongalia  County, 
WV,  under  CNG's  blanket  certificate 
issued  in  Docket  No.  CP82-537-000, 
pursuant  to  Section  7(c)  of  the  Natural 
Gas  Act.  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

CNG  states  that  Hope,  a  local 
distribution  company  in  West  Virginia 
and  an  affiliate  of  CNG,  needs  the  new 
delivery  point  in  order  to  provide 
natural  gas  services  to  Swanson  Plating 
Co.,  Inc.,  ViTech  Enterprises,  Inc.,  and 
Morgantown  Construction  Group,  Inc. 
(Customer  Group)  in  Monongalia 
County.  West  Virginia.  CNG  relates  that 
it  will  transport  quantities  of  natural  gas 
to  Hope  destined  for  the  Customer 
Group  under  existing  certificated 
transportation  arrangements  with  Hope. 
CNG  says  it  has  sufficient  system 
delivery  capacity  to  deliver  these 
quantities,  vtrithout  disadvantaging  its 
existing  customers. 

CNG  explains  that  is  will  construct  a 
two-inch  "hot"  tap  and  valve  on  its  TL- 
323'  pipeline.  Hope  will  be  installing  a 
new  meter  and  regulator  (M&R)  within 
a  20-foot  by  20-foot  fenced  euea,  which 
is  within  CNG's  existing  TL-323  right- 
of-way.  and  approximately  7.675  feet  of 
3-inch  connecting  line  to  the  Customer 
Group.  CNG  indicates  the  maximum 
design  capacity  of  the  2-inch  tap  and 
M&R  is  960  Mcf  per  day.  CNG  states  that 
the  total  cost  of  CNG's  construction  will 
be  fully  reimbursed  by  Hope. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  96-22312  Filed  8-30-96;  8:45  am) 

BILLING  CODE  6717-01-M 


[Docket  Na  RP9»-344-000] 

East  Tennessee  Gas  Transmission 
Company;  Notice  of  Cashout  Report 

August  27. 1996. 

Take  notice  that  on  August  22, 1996. 
East  Tennessee  Gas  Transmission 
Company  (East  Tennessee)  tendered  for 
filing  its  cashout  report  for  the 
November  1994  through  October  1995 
period. 

East  Tennessee  states  that  the  cashout 
report  reflects  a  total  cashout  loss 
during  this  period  of  $28,822. 

East  Tennessee  states  that  copies  of 
the  filing  have  been  mailed  to  all 
affected  parties  and  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  fiUng  should  file  a  motion 
to  intervene  or  protest  this  filing  should 
file  a  motion  to  intervene  or  protest  with 
the  Federal  Energy  Regulatory 
Commission,  Washington,  D.C.  20426. 
in  accordance  with  18  CFR  385.214  and 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  on  or  before 
September  3. 1996.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  96-22293  Filed  8-30-96;  8:45  am) 

BILLMO  COOC  (717-01-M 


Pocket  No.  MT96-24-000] 

El  Paso  Natural  Gas  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

August  27,  1996. 

Take  notice  that  on  August  21, 1996. 
El  Paso  Natural  Gas  Company  (El  Paso) 
tendered  for  filing  to  become  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1-A,  the  following  tariff 
sheets,  to  become  effective  September 
20.  1996: 

First  Revised  Sheet  No.  200 
Second  Revised  Sheet  No.  293 
Third  Revised  Sheet  No.  357 

Additionally,  El  Paso  states  that  it 
tendered  for  filing  and  acceptance  a 
revised  Statement  on  Standards  of 
Conduct  (Statement)  pursuant  to 
Section  161. 3(i)  of  the  Commission's 
Regulations. 

£1  Paso  states  that  its  revised 
Statement  on  Standards  of  Conduct  and 
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the  tendered  tariff  sheets  identify  El 
Paso  Energy  Marketing  Company, 
Cornerstone  Natural  Gas,  Inc..  and  El 
Paso  Gas  Marketing  Company  as 
marketing  affiliates  of  EI  Paso.  El  Paso 
also  reports  that  it  has  revised  its  tariff 
to  state  that  it  no  longer  shares  opwrating 
facilities  with  itp  marketing  affiliates. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filiag  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E,  Washington,  D.C. 
20426.  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motioils  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  w|Il  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies' 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

iD.Coshdl. 


Secretary. 

[PR  Doc.  96-2230 

BILLaiG  CO06  (Ttr-i 


Filed  a-30-96:  8:45  am] 


[Doctot  No.  TM«t-2-34-000] 

I 

Florida  Gas  Transmission  Company; 
Notice  of  Proposed  Changes  Ip  FERC 
Gas  Tariff 

August  27, 1996. ' 

Take  notice  that  on  August  22, 1996, 
Florida  Gas  Transmission  Company 
(FGT)  tendered  for  filing  to  become  part 
of  its  FERC  Gas  Tariff.  Third  Revised 
Volume  No.  1.  effective  October  1, 1996, 
the  following  tariff  sheets: 

Seventeenth  Revised  Sheet  No.  8A 
Tenth  Revised  Slieet  No.  8A.01 
Ninth  Revised  Sheet  No.  8A.02 
Fifteenth  Revised  Sheet  No.  8B 
Eighth  Revised  Sheet  No.  8B.01 

FGT  states  that  Section  27  of  the 
General  Terms  and  Conditions  (GTC)  of 
FGT's  Tariff  provides  for  the  recovery 
by  FGT  of  gas  used  in  the  operation  of 
its  system  and  ^as  lost  fitim  the  system 
or  otherwise  ui^accounted  for.  The  fuel 
reimbursement!  charges  pursuant  to 
Section  27  consist  of  the  Fuel 
Reimbursement  Charge  Percentage 
(FRCP),  design^  to  recover  current  fuel 
usage  on  an  in4dnd  basis,  and  the  Unit 
Fuel  Surcharge  (UFS).  designed  to 
recover  or  refund  previous  imder  or 
ov6rcollection9  on  a  cash  basis.  Both  the 
FRCP  and  the  IJJFS  are  applicable  to 
Market  Area  deliveries  and  are  effective 


for  seasoiial  periods,  changing  effective 
each  April  1  (for  the  Summer  Period) 
and  each  October  1  (for  the  Winter 
Period). 

FGT  states  that  it  is  filing  to  establish 
an  FRCP  of  3.06%  to  become  effective 
October  1, 1996  based  on  the  actual 
company  fuel  use,  lost  and  unaccounted 
for  volumes,  and  Market  Area  Deliveries 
for  the  period  from  October  1, 1995 
through  March  31, 1996.  FGT  states  that 
it  is  also  fiUng  to  establish  the  Initial 
Winter  Period  UFS  pursuant  to  Section 
27.D  of  the  GTC  to  be  effective  October 
1, 1996.  The  proposed  Initial  Winter 
Period  Unit  Fuel  Surcharge  is  calculated 
to  be  <$0.0087>  per  MMBtu. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888  ' 
First  Street,  NE,  Washington.  DC  20426 
in  accordance  with  Sections  385.211 
and  385.214  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  CasheU. 
Secretary. 
[FR  Doc.  96-22308  Filed  8-30-96;  8:45  am] 

BILUNQ  CODE  (TIT-OI-M 


[Docket  No.  TM97-1-34-000] 

Rorida  Gas  Transmission  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

August  27. 1996. 

Take  notice  that  on  August  21, 1996, 
Florida  Gas  Transmission  Company 
(FGT)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1,  the  following  tariff  sheets  to 
become     "'ective  August  1, 1996. 

Sixt'        .  Re  \nsed  Sheet  No.  8A 
Nint.1  Revised  Sheet  No.  8A.01 
Eighth  Revised  Sheet  No.  8A02 
Fourteenth  Revised  Sheet  No.  8B 
Seventh  Revised  Sheet  No.  88.01 

FGT  states  that  the  above  referenced 
tariff  sheets  are  being  filed  pursuant  to 
Section  22  of  the  General  Terms  and 
Conditions  ("GTC")  of  FGT's  Tariff  to 
reflect  a  decrease  of  the  ACA  charge  to 
0.22t  per  MMBtu  based  on  the 
Commission's  Annual  Charge  Billing  for 
Fiscal  Year  1996. 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Stiwt,  NE.  Washington,  DC.  20426, 
in  accordance  with  Sections  385.211 
and  385.214  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken;  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
bcicome  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  pubic  inspection  in  the 
Public  Reference  Room. 
Lois  D.  CasheU, 
Secretary. 
[FR  Doc.  96-22319  Filed  8-30-96;  8:45  am] 

BMUNO  CODE  C717-01-M 


[Dodtet  No.  TM97-1-4ft-000] 

Kentuclcy  West  Virginia  Gas  Company, 
LLC;  Notice  of  Proposed  Changes  in 
FERC  Gas  Tariff 

August  27, 1996. 

Take  notice  that  on  August  23, 1996, 
Kentucky  West  Virginia  Gas  Company, 
L.LC.  (Kentucky  West),  tendered  for 
filing  to  become  part  of  its  FERC  Gas 
Tariff,  Third  Revised  Volume  No.  1,  the 
following  tariff  sheets  to  be  effiective 
October  1, 1996: 

Second  Revised  Sheet  No.  4 
Second  Revised  Sheet  No.  5 
Fifth  Revised  Sheet  No.  163 

Pxirsuant  to  Order  No.  472,  the 
Commission  has  authorized  pipeline 
companies  to  track  and  pass  through  to 
their  customers  their  annual  charges 
under  an  Annual  Charge  Adjustment 
(ACA)  clause.  The  1996  ACA  unit 
surcharge  approved  by  the  Commission 
is  $.0020  per  Mcf.  Kentucky  West  has 
converted  this  Mcf  rate  to  a  dekatherm 
(Dth)  rate  of  $.0016  per  Dth. 

Kentucky  West  states  that  a  copy  of  its 
filing  has  been  served  upon  its 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  fiUng  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.211  and  385.214  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
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in  detennining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
Protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  fiUng  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  ,;  . 

Lois  D.  Cashell, 

Secretary.  - 

[FR  Doc.  96-22314  Filed  8-30-96;  8:45  am] 
BILUNa  CODE  6717-01-M 


Pocket  No.  RP96-296-002] 

K  N  Interstate  Gas  Transmission 
Company;  Notice  of  Compliance  Filing 

August  27,  1996. 

Take  notice  that  on  August  22, 1996. 
K  N  Interstate  Gas  Transmission 
Company  (K  N  Interstate)  tendered  for 
filing  to  become  part  of  its  FERC  Gas 
Tariff.  Third  Revised  Volume  No.  1-B, 
Second  Substitute  Original  Sheet  No. 
86,  in  compliance  with  the 
Commission's  July  31, 1996  order  in  the 
above-referenced  proceeding.  K  N 
Interstate  proposes  an  effective  date  of 
August  1, 1996. 

K  N  Interstate  states  that  copies  of  the 
fiUng  have  been  served  upon  each 
person  designated  on  the  official  service 
list  compiled  by  the  Secretary  in  this 
proceeding. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  wall  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  • 

Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  96-22295  Filed  8-3(K96;  8:45  am] 

BILLmO  CODE  «n7-01-M 


[Docket  No.  RP96-1 72-003] 

Koch  Gateway  Pipeline  Company; 
Notice  of  Compliance  Filing 

August  27, 1996. 

Take  notice  that  on  August  22, 1996, 
Koch  Gateway  Pipeline  Company 
(Koch)  tendered  for  filing  as  part  of  its 
FERC  GAS  Tariff,  Fifth  Revised  Volume 


No.  1,  the  following  tariff  sheet,  with  an 
effective  date  of  April  12, 1996: 

2nd  Sub  First  Revised  Sheet  No.  1408 

Koch  states  that  the  purpose  of  this 
filing  is  to  correct  a  section  reference 
which  incorrectly  references  a  section 
which  was  deleted  in  Koch's  August  7, 
1996  compliance  filing. 

Koch  states  that  copies  of  the  filing 
will  be  served  upon  all  parties  on  the 
official  service  list  created  by  the 
Secretary  in  this  proceeding. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  as  provided  by  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  96-22315  Filed  8-30-96;  8:45  am] 
BiLUNo  CODE  enr-oi-M 


[Docket  No.  RP96-343-000] 

Mississippi  River  Transmission 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

August  27, 1996. 

Take  notice  that  on  August  22, 1996, 
Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  fihng  to 
become  part  of  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1.  the 
following  tariff  sheets  to  be  effective 
July  1,1996: 

Seventeenth  Revised  Sheet  No.  5 
Seventeenth  Revised  Sheet  No.  6 
Fourteenth  Revised  Sheet  No.  7 

MRT  states  that  the  purpose  of  this 
filing  is  to  adjust  its  rates  to  reflect  the 
removal  of  its  Gas  Supply  Realignment 
Costs  (GSRC)  included  in  MRT's  GSRC 
Reservation  Surcharges  and  that  portion 
of  the  GSRC  included  in  the  volumetric 
rates  charged  to  MRT's  ITS  customers. 
MRT  collects  such  GSRC  pursuant  to 
Section  16.3  of  the  General  Terms  and 
Conditions  of  its  FERC  Gas  Tariff.  Third 
Revised  Volume  No.  1,  and  the  Base 
Stipulation  and  Agreement  approved  by 
the  Federal  Energy  Regulatory 
Commission  in  E)ocket  Nos.  RP93-4, 
RP94-68  and  RP94-190.  MRT's  current 
recovery  period  expired  March  31, 1996 


for  its  price  differential  GSRC  and  June 
30,  1996  for  its  buyout/buydown  GSRC. 
both  as  approved  for  recovery  in  Docket 
No.  RP96-890.  Personnel  changes  and  a 
company-wide  restructuring  of  MRT's 
operations  is  the  reason  for  failure  to  file 
to  remove  its  GSRC  prior  to  the 
conclusion  of  its  permitted  recovery 
periods. 

MRT  further  states  it  discovered  this 
oversight  in  time  to  remove  all  GSRC  for 
its  customers'  July,  1996  invoices,  and 
any  overcollection  of  the  Price 
Differential  GSRC  that  MRT  has 
collected  will  be  credited  or  refunded  to 
customers,  with  interest,  when  MRT 
makes  its  next  Price  Differential  GSRC 
recovery  filing,  with  a  proposed 
effective  date  of  October  1. 1996. 

MRT  states  that  copies  of  its  filing 
have  been  mailed  to  all  of  its  affected 
customers  and  State  Commissions  of 
Arkansas,  Missouri,  Illinois  and 
Louisiana. 

Any  person  desiring  to  be  heard  or 
protest  the  subject  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.  Washington,  D.C. 
20426.  in  accordance  with  Sections 
385.211  and  CFR  385.211  and  385.214. 
All  such  motions  and  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
insf>ection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  96-22294  Filed  8-30-96;  8:45  am) 


BILLING  CODE  6717-01-M 


Pocket  No.  MT96-23-000] 

Mojave  Pipeline  Company;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

August  27, 1996. 

Take  notice  that  on  August  19, 1996, 
Mojave  Pipeline  Company  (Mojave) 
tendered  for  filing  to  become  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  the  following  tariff  sheets,  to 
become  effective  September  18, 1996: 

First  Revised  Sheet  No.  128 
Original  Sheet  No.  128A 

Additionally,  Mojave  states  that  it 
tendered  for  filing  and  acceptance  a 
Statement  on  Standards  of  Conduct 
("Statement")  pursuant  to  Section 
161. 3(i)  of  the  Commission's 
Regulations. 
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Mojave  states  that  copies  of  the  filing 
were  served  upon  all  of  Mojave 's 
interstate  pipeline  system  transportation 
customers  aad  interested  state 
regulatory  commissions. 

Any  perscti  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  ^.E..  Washington.  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Ckimmission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determinitig  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filingjare  on  file  with  the 
Commission  and  are  available  for  public 
inspection  io  the  Public  Reference 
Room. 

Laic  D.  CailieU, 
Secretary. 
IFR  Doc  96-^2306  Filed  8-30-96;  8:45  ami 

HLUNQ  COM  CriT-OI-M 

4 

[Docket  No.  11IM7-1-2e-00(q 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Proposed  Changes 
in  FERC  Gas  Tariff 

August  27, 19  96. 

Take  noti<  e  that  on  August  23. 1996. 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1 ,  Fifth  Revised 
Sheet  No.  2$,  to  be  effective  October 
1.1996. 

Natiiral  states  that  the  purpose  of  the 
filing  is  to  ii^iplement  the  Annual 
Charges  Adjustment  (ACA)  charge 
necessary  for  Natural  to  recover  bom  its 
customers  annual  charges  assessed  to 
Natural  by  the  Federal  Energy 
Regulatory  (|k>mmission  (Commission) 
pursuant  to  Part  382  of  the 
Commission's  Regulations.  The  rate 
authorized  by  the  Commission  to  be 
efiiective  October  1, 1996  is  $.0023  per 
Mcf.  Under  h4atura]'s  billing  basis,  this 
rate  converts  to  $.0020  per  MMBtu. 

Natural  states  that  a  copy  of  the  filing 
is  being  mailed  to  Natural's 
jurisdictional  customer  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene!  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington.  D.C. 
20426.  in  agcordance  with  Sections 


385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell. 
Secretary. 

IFR  Doc  96-22290  Filed  8-30-96:  8:45  am] 
SILUNQ  COM  tnT-ei-M 


[Docket  No.  TM97-1-100-000] 

Nora  Transmission  Company;  Notice 
of  Proposed  Ctianges  in  FERC  Gas 
Tariff 

August  27. 1996. 

Take  notice  that  on  August  23. 1996. 
Nora  Transmission  Company  (Nora) 
tendered  for  fifing  to  become  part  of  its 
FERC  Gas  Tariff.  First  Revised  Volimie 
No.  1 .  the  following  tariff  sheets  to  be 
effective  October  1,  1996. 

Second  Revised  Sheet  Na  4 
Third  Revised  Sheet  No.  163 

Pursuant  to  Order  No.  472.  the 
Commission  has  authorized  pipeUne 
companies  to  track  and  pass  through  to 
their  customers  their  annual  charges 
under  an  Annual  Charge  Adjustment 
(ACA)  clause.  The  1996  ACA  imit 
surcharge  approved  by  the  Commission 
is  $.0020  per  Mcf.  Nora  has  converted 
this  Mcf  rate  to  a  dekatherm  (Dth)  rate 
of  $.0019  per  Dth. 

Nora  states  that  a  copy  of  its  filing  has 
been  served  upon  its  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  thi^filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Section 
385.211  and  385.214  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
Protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Q)pies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 


inspection  in  the  Public  Reference 

Room. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  96-22313  Piled  8-30-96;  8:45  am) 

HLUNQ  COM  9m-9*-m 

[Docket  No.  MT96-26-000] 

Overthrust  Pipeline  Company;  Notice 
of  Tariff  Rling 

August  27, 1996. 

Take  notice  that  on  August  21, 1996, 
Overthrust  PipeUne  Company,  tendered 
for  filing  to  become  part  of  its  FERC  Gas 
Tariff.  First  Revised  Volume  No.  1-A. 
Second  Revised  Sheet  No.  76  and  Third 
Revised  Sheet  No.  77.  to  be  effective 
September  21. 1996.  The  proposed  tariff 
sheets  update  §  28.  Affiliate-Related 
hiformation,  as  reqtiired  by  18  CFR 
250.16  (b)(1). 

Overthrust  states  that  a  copy  of  this 
filing  has  been  served  upon  its 
customers  and  the  Wyoming  Public 
Service  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington.  D.C 
20426,  in  accordance  with  Rules 
385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
must  be  filed  as  provided  in  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
avaialble  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  96-22303  Filed  8-30-96: 8:45  amj 

SaUNQ  COM  <717-ei-M 


[Docket  No.  RP96-189-000] 

Ozartt  Gas  Transmission  System; 
Notice  of  infomiai  Settlement 
Conference 

August  27. 1996. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  Wednesday. 
September  18, 1996.  at  1  p.m.,  to  be 
continued  if  needed  on  Thursday. 
September  19, 1996,  at  10  ajn.  at  the 
offices  of  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  DC  20426  for  the  purpose 
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of  exploring  the  possible  settlement  of 
the  above-referenced  docket.    

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
by  18  CFR  385.102(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  please 
contact  Robert  A.  Young  at  (202)  208- 
5705  or  Michael  D.  Cotleur  at  (202)  208- 
1076. 

Lois  D.  CadieO, 
Secretary. 

|FR  Doc.  96-22296  Filed  8-30-96;  8:45  am] 
BIUMO  COOC  STU-OI-M 


[Docket  Nos.  RP91 -229-000  and  RP02-166- 
000,etal.] 

Panhandle  Eastern  Pipe  Line 
Company;  Notice  of  Informal 
Settlement  Conference 

August  27. 1996. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  Tuesday, 
September  10, 1996,  at  9:00  a.m.  The 
settlement  conference  will  be  held  at  the 
offices  of  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  E)C,  for  the  purpose  of 
exploring  the  possible  settlement  of  the 
above-referenced  dockets.        

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
in  18  CFR  385.102(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervener  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  please 
contact  Carmen  Gastilo  at  (202)  208- 
2182  or  Kathleen  M.  Dias  (202)  208- 
0524. 

Lois  D.  Casbell, 
Secretary. 
[FR  Doc.  96-22300  Filed  8-30-96;  8:45  am) 

MLLMG  CODE  STIT-OI-M 

[Pro)act  No.  2149-059] 

Public  Utility  District  No.  1  of  Douglas 
County,  Washington;  Notice  of 
Application  for  Approval  of  Contracts 
for  the  Sale  of  Power  for  a  Period 
Extending  Beyond  the  Term  of  the 
License 

August  27, 1996. 

On  August  5, 1996,  pursuant  to 
Section  22  of  the  Federal  Power  Act,  16 
U.S.C.  815.  Public  UtiUty  District  No.  1 
of  Douglas  County,  Washington 


(Douglas  County  PUD),  filed  an 
application  requesting  Commission 
approval  of  contracts  for  the  sale  of 
power  for  the  Wells  Project  No.  2149, 
for  the  approximately  six  years  that  the 
power  sales  contracts  extend  beyond  the 
2012  expiration  date  of  the  license.  The 
project  is  located  on  the  Columbia  River 
in  Douglas,  Chelan,  and  Okanogan 
Counties,  Washington. 

Section  22  provides  that  contracts  for 
the  sale  and  delivery  of  power  for 
periods  extending  beyond  the 
termination  date  of  a  license  may  be 
entered  into  upon  the  joint  approval  of 
the  Commission  and  the  appropuiate 
state  public  service  Commission  or 
other  similar  authority  in  the  state  in 
which  the  sale  or  dehvery  of  power  is 
made.  Douglas  Coimty  PUD  states  in  its 
application  that  Commission  approval 
of  the  Wells  Project  power  sales 
contracts  is  in  the  public  interest 
I  because  the  revenues  &t>m  those 
contracts  have  been  pledged  to  secure 
repayment  of  bonds  (which  expire  when 
the  power  sales  contracts  expire)  that 
Douglas  County  PUD  issued  to  finance 
construction  of  the  Wells  Project  and 
that  the  contracts  were  essential  to  the 
development  of  the  project. 

Anyone  may  submit  comments,  a 
protest,  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  practice  and 
procedure,  18  CFR  385.210,  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  and  other 
comments,  but  only  those  who  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  rules  may  become  a 
party  to  the  proceeding.  Comments, 
protests,  or  motions  to  intervene  must 
be  filed  by  October  3, 1996;  must  bear 
in  all  capital  letters  the  title 
"COMMENTS,"  "PROTEST."  or 
"MOTION  TO  INTERVENE,"  as 
applicable,  and  "Project  No.  2149-059." 
Send  the  filings  (original  and  14  copies) 
to:  The  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  D.C.  20426.  A 
copy  of  any  filing  must  also  be  served 
upon  each  representative  of  the  ficensee 
specified  in  its  application. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  96-22302  Filed  8-30-96;  8:45  am) 

BILUNQ  CODE  «717-01-M 


[Docket  No.  MT96-2S-000] 

Questar  Pipeline  Company;  Notice  of 
Tariff  Filing 

August  27. 1996. 

Take  notice  that  on  August  21. 1996, 
Questar  Pipeline  Company  (Questar) 
tendered  for  filing  to  become  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1.  Third  Revised  Sheet  No.  96.  The 
proposed  tariff  sheet  updates  §  24, 
Affiliate-Related  Information,  as 
required  by  18  CFR  250.16(b)(1). 

Questar  states  that  a  copy  of  this  filing 
has  been  served  upon  its  customers,  the 
Public  Service  Commission  of  Utah  and 
the  Wyoming  Public  Service 
Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
Firet  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules 
385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
must  be  filed  as  provided  in  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  v  ill 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  pubUc  inspection. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  96-22304  Filed  8-30-96:  8:45  am) 

BILUNG  CODE  6717-01-M 


Pocket  No.  TM97-1 -79-000] 

Sabine  Pipe  Line  Company;  Notice  of 
Proposed  Changes  in  FEpc  Gas  Tariff 

August  27, 1996. 

Take  notice  that  on  August  21, 1996, 
Sabine  Pipe  Line  Company  (Sabine) 
tendered  for  filing  the  following 
proposed  change  to  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  to  be 
effective  October  1, 1996: 

Third  Revised  Sheet  No.  20 

Sabine  states  that  the  Commission  has 
specified  the  Annual  Charge 
Adjustment  (ACA)  unit  charge  of 
$.0023111291/Mcf  to  be  applied  to  rates 
in  1996  for  recovery  of  1995  annual 
charges.  The  ACA  unit  rate  of 
$.00231 11291/Mcf  converts  to  $.0022/ 
MMBtu  under  Sabine's  basis  for  billing. 

Sabine  states  that  copies  of  the  filing 
were  served  upon  Sabine's  customers, 
the  State  of  Louisiana,  Department  of 
Natural  Resources,  Office  of 
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Conservation  and  the  Railroad    ■ 
Commission  t)f  Texas. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  Hie  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E..  Washington.  D.C. 
20426.  in  accordance  with  18  CFR, 
Sections  385.^14  and  385.211  of  the 
Commission'!  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
Protestants  jjorties  to  the  proceeding. 
Any  person  Wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Refierence 
Room. 

Lois  D.  Caahelli 
Secretary. 
IFR  Doc.  96-22309  Filed  »-30-96;  8:45  am] 

MUJNQ  COM  (TV-OI-M 


[Docket  No.  Rf*9«-64-002] 

South  Georgia  Natural  Gas  Company; 
Notice  of  Proposed  Changes  to  FERC 
Gas  Tariff 

August  27. 199^. 

Take  notice  that  on  August  22, 1996, 
South  Georgia  Natural  Gas  Company 
(South  Georgia)  tendered  for  filing  as 
part  of  its  htkc  Gas  Tariff,  First  Revised 
Volume-No.  1,  the  following  tariff  sheets 
to  become  effective  as  shown: 


Effective  date 

Fourth  Revised  Sheet  No.  5 

Jan.  1,  1996. 

Fourth  Revised  Sheet  Kk).  6 

Jan.  1.  1996. 

First  Revised  First  Sheet 

Jan.  1.  1996. 

No.  14. 

Third  Revised  Sheet  No.  14 

Jan.  29.  1996. 

Third  Revised  Sheet  No.  32 

Jan.  1,  1996. 

South  Geor^a  states  that  the  purpose 
of  this  filing  is  to  implement  Tariff 
revisions  proposed  by  South  Georgia  in 
its  StipuladoQ  and  agreement  filed  on 
June  10. 1996,  in  Docket  Nos.  RP96-64- 
000,  et  al.,  and  approved  by  the 
Commission  m  its  order  issued  on  July 
18, 1996.  Under  the  Stipulation  and 
Agreement,  Which  addresses  South 
Georgia's  recovery  to  its  costs  under 
Financial  Acqounting  Standards  No.  106 
(SFAS  106),  Slouth  Georgia  is  required  to 
implement  these  revisions  retroactively 
to  January  1, 1996. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
88  First  Street  N.E.,  Washington,  D.C. 


20426,  in  accordance  with  Rule  211  of 
the  Commission's  Rules  of  Practice  and 
Procedures  (18  CFR  Section  385.211). 
All  such  protests  must  be  filed  as 
provided  in  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  fiUng  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  96-22316  Filed  8-30-96;  8:45  am) 
BiLUNQ  cooe  tn7-«1-M 

[Docket  No.  RP96-346-000] 

Southern  Natural  Gas  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

August  27. 1996. 

Take  notice  that  on  August  23, 1996. 
Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Seventh  Revised 
Volume  No.  1,  the  following  tariff  sheets 
to  become  effective  September  1, 1996: 

Second  Revised  Sheet  No.  139a 
Third  Revised  Sheet  No.  140 
First  Revised  Sheet  No.  140a 
Second  Revised  Sheet  No.  141 
Second  Revised  Sheet  No.  142 

Southern  states  that  the  purpose  of 
this  filing  is  to  revise  the  monthly 
cashout  mechanism  of  its  imbalance 
resolution  procedures  to  provide  that 
the  tolerance  level  for  shippers  who 
accrue  monthly  imbalances  in  the  same 
direction  as  the  net  system  imbalance 
for  that  month  will  change  from  two 
percent  to  one  percent  and  that 
imbalance  percentages  will  be  based  on 
the  actual  imbalance  at  the  end  of  the 
month.  Southern  also  states  that 
monthly  imbalances  of  less  than  or 
equal  to  1,000  MMBtu  will  be  priced  at 
the  index  price  and  that  the  last  weekly 
posting  used  from  Natural  Gas 
Intelligence  Gas  Price  Index  for 
determining  the  monthly  low  price, 
high  price,  and  index  price  will  be  the 
posting  in  the  last  issue  of  the  month. 
Southern  has  requested  that  these  sheets 
be  made  effective  as  of  September  1, 
1996. 

Southern  states  that  copies  of  the 
filing  will  be  served  upon  its  shippers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  fihng  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  DC 


20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
Sections  385.211  and  385.214).  All  such 
motions  and  protests  must  be  filed  as 
provided  in  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Casheir, 
Secretary. 
(FR  Doc.  96-22291  Filed  8-30-96;  8:45  am] 

BILUNO  CODE  fTIT-OI-M 

[Docket  No.  TM97-1-89-000] 

Stingray  Pipeline  Company;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

August  27. 1996. 

Take  notice  that  on  August  23, 1996.  . 
Stingray  Pipeline  Company  (Stingray) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Third  Revised  Volume  No.  1, 
Sixth  Revised  Sheet  No.  5,  to  be 
effective  October  1,  1996. 

Stingray  states  that  the  purpose  of  the 
filing  is  to  implement  the  Annual 
Charges  Adjustment  (ACA)  charge 
necessary  for  Stingray  to  recover  from 
its  customers  annual  charges  assessed  it 
by  the  Federal  Energy  Regulatory 
Commission  (Commission)  pursuant  to 
Part  382  of  the  Commission's 
Regulations.  The  rate  authorized  by  the 
Commission  to  be  effective  October  1, 
1996  is  $.00203  per  Mcf.  Under 
Stingray's  billing  basis,  this  rate 
converts  to  $.0020  per  MMBtu. 

Stingray  states  that  a  copy  of  the  filing 
is  being  mailed  to  Stingray's 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
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of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  public  reference  room. 

LoisD.CuheU, 

Secretary. 

(FR  Doc.  9&-22310  Filed  &-30-96;  8:45  am] 

BHJJNQ  COOe  •717-ei-M 


[Docket  No.  RP96-34&-000] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

August  27, 1996. 

Take  notice  that  on  August  23, 1996, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  submitted  for  filing  to 
become  part  of  its  FERC  Gas  Tariff.  Fifth 
Revised  Volume  1,  the  following  revised 
tariff  sheets,  to  be  effective  on 
September  23, 1996: 

Third  Revised  Sheet  No.  319 
Third  Revised  Sheet  No.  319A 

Tennessee  states  that  the  purpose  of 
this  filing  is  to  correct  an  inadvertent 
error  in  its  October  4, 1995  compliance 
filing  in  Docket  No.  RP95-1 12-000,  et 
al.  Tennessee  states  that  the  revised 
tariff  sheets  reinstate  its  Unscheduled 
Flow  provision  that  governs  the  flow  of 
gas  at  receipt  or  delivery  point(s)  where 
a  nomination  has  not  been  made  for 
such  flow. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  18  CFR 
385.211  and  385.214  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  this  proceeding. 
Any  person  wishing  to  become  a  party 
roust  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  96-22292  Filed  »-30-96:  8:45  am) 

BILUNO  COOE  a717-01-M 


[Docfcrt  No.  RP9»-275-001] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Compliance  FIHng 

August  27. 1996. 

Take  notice  that  on  August  15, 1996, 
Tennessee  Gas  PipeUne  Company 
(Tennessee],  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheets  with  a  proposed  effective 
date  of  August  1, 1996: 

Substitute  First  Revised  Sheet  No.  405 
Substitute  Original  Sheet  No.  405A 
Substitute  Original  Sheet  No.  405B 
Substitute  Original  Sheet  No.  405C 

Tennessee  states  that  it  is  filing  the 
revised  tariff  sheets  in  compUance  with 
the  Commission's  July  31  C5rder  in  the 
above  referenced  proceeding.  The 
Commission  directed  Tennessee  to 
make  certain  modifications  to  its  filings 
in  this  docket  and  to  more  thoroughly 
explain  certain  aspects  of  its  net  present 
value  criteria  which  the  pipeline  will 
utilize  to  evaluate  bids  for  available 
capacity  posted  dunng  open  seasons. 

Any  person  desiring  to  make  any 
protest  with  reference  to  said  filing 
should  file  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street  N.E.,  Washington.  D.C. 
20426,  in  accordance  vdth  Section  211 
of  the  Commission's  Rules  of  Practice 
and  Procedure,  18  CFR  385.211.  All 
such  protests  were  due  to  be  filed  as 
provided  in  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  this  proceeding. 
Copies  of  this  filing  are  on  file  and 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Louis  D.  Cashell, 
Secretary. 
(FR  Doc.  96-22349  Filed  8-30-96;  8:45  am) 

BILUNO  COOE  6717-01-M 


[Doclcet  No.  CP96-737-000] 

Texas-Ohio  Pipeline,  Inc.;  Notice  of 
Application 

August  27, 1996. 

Take  notice  that  on  August  21, 1996, 
Texas-Ohio  Pipeline,  Inc.  (Texas-Ohio), 
800  Gessner,  Suite  900,  Houston,  Texas 
77024,  filed  an  application  pursuant  to 
Section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon,  by 
sale  to  Total  Compression  Incorporated 
(TQ),  two  compressors  and  appurtenant 
equipment  from  its  existing  facilities 
located  in  Garrard  County,  Kentucky, 
and  for  the  authority  to  lease  back  from 


TCI  one  of  the  compressors  for 
continued  service  on  its  existing 
pipeline  faciUties,  all  as  more  fully  set 
forth  in  the  apphcation  whidi  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Texas-Ohio  requests  that  the 
Commission  treat  the  proposed 
abandonment  and  leaseback 
arrangement  as  one  transaction  for 
purposes  of  granting  the  necessary 
authorizations.  Texas-Ohio  further 
requests  that  the  Commission  grant  the 
requested  abandonment  and  leaseback 
authority  retroactive  to  October  1, 1995, 
the  date  the  abandonment  and  leaseback 
transaction  actually  took  place,  or 
alternatively,  grant  whatever  waivers  of 
the  Commission's  rules  and  regulations 
are  necessary  to  amend  Texas-Ohio's 
NGA  Section  7(c)  certificate  to  reflect 
these  transactions. 

Texas-Ohio  states  that  it  was 
constructed  to  operate  as  a  winter 
peaking  service  which  allowed  gas  flow 
around  historical  bottlenecks  created  in 
Tennessee  Gas  Pipeline  Company's 
(Tennessee)  and  Texas  Eastern 
Transmission  Corporation's  (TETCO) 
supply  area.  Texas-Ohio  states  that  its 
facilities  consist  of  approximately  600 
feet  of  10-inch  pipeline  and  two  gas 
compression  units  each  with 
approximately  980  horsepower.  With 
the  advent  of  Order  No.  636  and  the 
restructuring  of  the  interstate  pipeline 
industry.  Texas-Ohio  states  that  its 
pipeline  operations  have  significantly 
changed.  It  is  stated  that  unbundling  of 
pipeline  services  and  rate  structure 
changes  on  the  interstate  pipelines  have 
changed  the  economics  and  the  flow  of 
natural  gas  on  both  the  interconnecting 
pipelines  of  Texas-Ohio's  system  to  a 
point  where  historical  bottlenecks  occur 
less  often,  requiring  substantially  less 
peaking  service.  It  is  stated  that  the 
original  transportation  design  capacity 
of  Texas-Ohio's  facilities  is  60,000  Mcf 
per  day.  At  present,  Texas-Ohio  states 
that  it  has  no  long-term  firm 
transportation  shippers;  it  only 
transports  gas  pursuant  to  interruptible 
and  short-term  firm  (less  than  30  days) 
transportation  agreements. 

Texas-Ohio  states  that  in  early  1995, 
it  began  evaluating  alternatives  to 
reduce  the  costs  of  operating  its 
facilities  in  light  of  a  significant 
reduction  in  system  throughput  since 
the  advent  of  Order  No.  636.  Since 
Order  No.  636,  which  has  led  to  the 
increased  use  of  released  firm  capacity 
at  the  expense  of  interruptible  capacity 
on  both  Tennessee  and  TETCO, 
shippers  have  become  for  less  reliant  on 
interruptible  transportation,  alleviating 
much  of  the  bottlenecks  that  historically 
occurred  on  these  systems,  and,  more 
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importantly,  dramatically  lessening  the 
throughput  on  Texas-Ohio's  facilities. 
Texas-Ohio  jtates  that  in  an  effort  to 
reduce  operating  costs,  in  the  Spring  of 
1995  it  explored  various  business 
opportunities,  including  the  potential 
abandonment  ^d  sale  of  surplus 
compression  facilities  that  it  owned  and 
the  leasing  back  of  such  facilities  at 
lower  operating  expenses,  tnus  reducing 
its  overall  costrof-service  and  rates. 
Specifically,  Ttaxas-Ohio  estimates  that  a 
net  rate  reduction  from  5.18«/MMBtu  to 
approximately  4. 5c/MMBtu  would 
occur  (on  a  100  percent  volumetric 
basis)  as  a  resiilt  of  the  proposed 
transaction  with  TQ. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  shbuld  on  or  before 
September  17, 1996,  file  with  the 
Federal  Energy  Regulatory  Commission, 
Washington.  q.C.  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requitements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  imder  the  Natiiral 
Gas  Act  (18  CfR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by'it  in  determining  the 
appropriate  acjtion  to  be  taken  but  will 
not  serve  to  m^e  the  protestants  parties 
to  the  proceecBng.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  die  a  motion  to  intervene 
in  accordanceiwith  the  Commission's 
Rules. 

Take  furthef  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  wall 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  ho  motion  to  intervene  is 
filed  within  ti}e  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  bjy  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  bearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otl^erwise  advised,  it  will  be 
uimecessary  for  Texas-Ohio  to  appear  or 
be  represented  at  the  hearing. 
Lois  D.  Cashelli 
Secretary.         ' 
IFR  Doc  96-22307  Filed  8-30-96;  8:45  am) 

BMJJNQ  COOE  f7f7-01-M 


[Docket  No.  TM97-1-«8-000] 

Trailblazer  Pipeline  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

August  27, 1996. 

Take  notice  that  on  August  23, 1996, 
Trailblazer  Pipeline  Company 
(Trailblazer)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  Fourth  Revised  Sheet 
Nos.  5  and  6,  to  be  effective  October  1, 
1996. 

Trailblazer  states  that  the  purpose  of 
the  filing  is  to  implement  the  Annual 
Charges  Adjustment  (ACA)  charge 
necessary  for  Trailblazer  to  recover  fium 
its  customers  annual  charges  assessed  it 
by  the  Federal  Energy  Regulatory 
Commission  (Commission)  pursuant  to 
Part  382  of  the  Commission's 
Regulations.  The  rate  authorized  by  the 
Commission  to  be  effective  October  1, 
1996  is  $.00203  per  Mcf.  Under 
Trailblazer's  billing  basis,  this  rate 
converts  to  $.0019  per  MMBtu. 

Trailblazer  states  that  a  copy  of  the 
filing  is  being  mailed  to  Trailblazer's 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  [Mrties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Casheli. 
Secretary. 
[PR  Doc  96-22311  Filed  8-30-96;  8:45  ami 

WLUNO  COOE  6717-01-M 


[Docket  Nos.  RP95-197-015  and  RP96-211- 
002] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Compliance 
Filing 

August  27, 1996. 

Take  notice  that  on  August  19, 1996, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  certain  revised  tariff  sheets  to  its 
FERC  Gas  Tariff,  Third  Revised  Volume 


No.  1  which  tariff  sheets  are  listed 
below.  The  proposed  effective  date  is 
June  1, 1996: 

Substihite  First  revised  Sheet  No.  261 

2nd  Sub  3rd  Revised  First  Revised  Sheet  No. 

339 
2nd  Sub  4th  Revised  First  Revised  Sheet  No. 

339 

Transco  states  that  the  purpose  of  the 
instant  filing  is  to  comply  with  the 
Commission's  letter  order  issued  August 
2, 1996  in  Docket  Nos.  RP55-197-012 
and  RP96-21 1-001  (August  2  Order). 
The  August  2  Order  accepted  certain 
tariff  sheets  to  be  effective  June  1, 1996 
and  directed  Transco  to  file,  within  15 
days  of  such  order,  revised  tariff  sheets 
to  provide  the  same  curtailment  priority 
for  primary  and  secondary  receipt  and 
delivery  points.  The43ommission  states 
that  such  directive  is  consistent  with  the 
Commission's  "Opinion  and  Order  on 
Initial  Decision"  (Opinion  No.  405), 
issued  July  3. 1996,  in  Docket  No. 
RP92-137-016.  et  al.  In  compliance 
with  the  Commission's  August  2  Order. 
Transco  has  revised  Sections  11.3(b) 
and  28.4(c)  of  its  General  Terms  and 
Conditions. 

Transco  is  serving  copies  of  the 
instant  filing  to  customers,  State 
Commissions  and  other  interested 
parties. 

Any  person  desiring  to  jMOtest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  DC. 
20426,  in  accordance  with  18  CFR 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filwl  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  CasheU, 
Secretary. 
IFR  Doc.  96-22298  Filed  8-30-96;  8:45  am] 

BtLLOia  COOE  STIT-OI-M 

[Docket  No.  ERM-2728-000.  et  al.] 

Illinois  Power  Company,  et  al.;  Electric 
Rate  and  Corporate  Regulation  Filings 

August  26, 1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Illinois  Power  Company 

[Docket  No.  ER96-2728-0001 

Take  notice  that  on  August  14, 1996, 
Illinois  Power  Company  (Illinois 
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Power),  500  South  27th  Street.  Decatur. 
Illinois  62526,  tendered  for  filing  a 
Power  Sales  Tariff,  Service  Agreement 
under  which  Coastal  Electric  Service 
Ck)nipany  will  take  service  under 
Illinois  Power  Company's  Power  Sales 
Tariff.  The  agreements  are  based  on  the 
Form  of  Service  Agreement  in  Illinois 
Power's  tariff. 

Illinois  Power  has  requested  an 
effective  date  of  July  15, 1996. 

Comment  date:  September  9, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Consolidated  Edison  Company  of 
New  York,  Inc. 

(Docket  No.  ER96-272&-O00J 

Take  notice  that  on  August  14, 1996, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison),  tendered  for 
filing  a  Supplement  to  Con  Edison's 
Rate  Schedule  FERC  No.  128,  the  PARS 
Facilities  Agreement  under  which  Con 
Edison  is  responsible  for  the  purchase, 
installation,  operation,  and  maintenance 
of  phase  angle  regulators  at  the 
Branchburg-Ramapo  Interconnection 
between  the  New  York  Power  Pool 
(NYPP)  and  the  Pennsylvania-New 
Jersey-Maryland  (PJM)  Intercoimection. 
Con  Edison  has  requested  waiver  of 
notice  requirements  so  that  the 
decreases  in  charges  under  the 
Supplement  can  be  made  effective  as  of 
January  1, 1995. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
NYPP  and  PJM. 

Comment  date:  September  9, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Louisville  Gas  and  Electric  Company 

[Docket  No.  ER96-2 7 30-000) 

Take  notice  that  on  August  14. 1996. 
Louisville  Gas  and  Electric  Company 
(LG&E).  tendered  for  filing  a  copy  of  a 
Non-Firm  Transmission  Agreement 
between  Louisville  Gas  and  Electric 
Company  and  Federal  Energy  Sales,  Inc. 
under  Rate  TS. 

Comment  date:  September  9. 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Idaho  Power  Company 

(Docket  No.  ER96-2731-0001 

Take  notice  that  on  August  15, 1996. 
Idaho  Power  Company  (IPC),  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  a  Service 
Agreement  under  Idaho  Power 
Company's  FERC  Electric  Tariff,  Second 
Revised,  Volume  No.  1  between  Questar 
Energy  Trading  Company  and  Idaho 
Power  Company,  and  a  Certificate  of 
Concurrence. 


Comment  date:  September  9, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Duke  Power  Company 

(Docket  No.  ER9&-2732-000] 

Take  notice  that  on  August  15. 1996. 
Duke  Power  Company  (Duke),  tendered 
for  filing  a  Service  Agreement  for 
Market  Rate  (Schedule  MR)  Sales 
between  Duke  and  Calpine  Power 
Service. 

Comment  date:  September  9. 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Central  Illinois  Public  Service 
Company 

(Docket  No.  ER96-2733-000) 

Take  notice  that  on  August  14. 1996. 
Central  Illinois  Public  Service  Company 
(CIPS),  submitted  a  service  agreement, 
dated  July  19. 1996.  estabfishiag  LG&E 
Power  Marketing.  Inc.  (LG&E)  as  a 
customer  under  the  terms  of  CIPS'  Open 
Access  Transmission  Tariff 

CIPS  requests  an  effective  date  of  July 
19, 1996  for  the  service  agreements. 
Accordingly,  CIPS  requests  waiver  of 
the  Commission's  notice  requirements. 
Copies  of  this  filing  were  served  upon 
LG&E  and  the  Illinois  Commerce 
Commission. 

Comment  date:  September  9, 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Southern  Indiana  Gas  &  Electric 
Company 

(Docket  No.  ER96-2  734-000] 

Take  notice  that  on  August  16. 1996. 
Southern  Indiana  Gas  &  Electric 
Company  (SIGECO).  filed  its  proposed 
Wholesale  Power  Sales  Tariff.  The 
proposed  tariff  would  allow  SIGECO  to 
sell  capacity  and  energy  to  eligible 
customers  at  market-based  rates. 

Comment  date:  September  9,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  PacifiCorp 

(Docket  No.  ER96-2735-000] 

Take  notice  that  on  August  16. 1996, 
PacifiCorp.  tendered  for  filing  in 
accordance  with  18  CFR  Part  35  of  the 
Commission's  Rules  and  Regulations,  a 
copy  of  the  fully  executed  Power 
Marketing  and  Resoiu-ce  Management 
Service  Agreement  (Agreement)  dated 
July  26.  1996  between  PacifiCorp  and 
Deseret  Generation  &  Transmission 
Cooperative. 

PacifiCorp  requests  that  the 
Commission  grant  a  waiver  of  prior 
notice  pursuant  to  18  CFR  35.11  of  the 
Commission's  Rules  and  Regulations 
and  that  an  effective  date  of  July  26, 
1996  be  assigned  to  the  Agreement. 


Copies  of  this  fiUng  were  supplied  to 
the  P^bUc  Utility  Commission  of 
Oregon  and  the  PubUc  Service 
Commission  of  Utah. 

A  copy  of  this  filing  may  be  obtained 
from  PacifiCorp 's  Reflation 
Administration  Department's  Bulletin 
Board  System  through  a  personal 
computer  by  calling  (502)  464-0122 
(9600  baud.  8  bits,  no  parity,  1  stop  bit). 

Comment  date:  September  9. 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Ohio  Power  Company 

(Docket  No.  ER96-2 7 36-0001 

Take  notice  that  on  August  16, 1996, 
American  Electric  Power  Service 
Corporation  (AEPSC).  on  behalf  of  Ohio 
Power  Company  (OPCO),  tendered  for 
filing  a  borderline  agreement,  dated 
March  27. 1996.  between  OPCO  and  the 
Ohio  Edison  Company  (OE).  This 
agreement  provides  for  OPCO  to  deliver 
power  and  energy  to  the  distribution 
system  of  OE,  under  a  state  approved 
retail  rate,  for  resale  by  OE  to  end-use 
customers  in  the  immediate  vicinity  of 
Myers  Lake.  The  parties  have  requested 
an  effective  date  of  July  17,  1996. 

A  copy  of  the  filing  was  served  upon 
OE  and  the  Public  Utility  Commission 
of  Ohio. 

Comment  date:  September  9. 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Louisville  Gas  and  Electric 
Company 

(Docket  No.  ER96-2737-000] 

Take  notice  that  on  August  16, 1996, 
Louisville  Gas  and  Electric  Company 
(LG&E).  tendered  for  filing  a  letter  fit)m 
the  Executive  Committee  of  the  Western 
Systems  Power  Pool  (WSPP)  indicating 
that  it  had  approved  LG&E's  appUcation 
for  good  membership.  LG&E  requests 
that  the  Commission  amend  the  WSPP 
Agreement  to  include  it  as  a  member. 

LG&E  requests  an  effective  date  of 
August  13, 1996.  for  the  proposed 
amendment.  Accordingly.  LG&E 
requests  waiver  of  the  Commission's 
notice  requirements  for  good  cause 
shown. 

Copies  of  the  fifing  were  served  upon 
the  WSPP  Executive  Committee. 

Comment  date:  Septmeber  9, 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Portland  General  Electric  Company 

(Docket  No.  ER96-2738-000I 

Take  notice  that  on  August  16. 1996, 
Portland  General  Electric  Company 
(PGE),  tendered  for  filing  under  FERC 
Electric  Tariff.  1st  Revised  Volume  No. 
2,  an  executed  Service  Agreement 
between  PGE  and  City  of  Shasta  Lake. 
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Pursuant  to  18  CFR  35.11  and  the 
Commissionfs  order  issued  July  30, 1993 
(Docket  No.  f  L93-2-002).  PGE 
respectfully  requests  the  Comoiission 
grant  a  waiver  of  the  notice 
requireraenti  of  18  CFR  35.3  to  allow 
the  executed  Service  Agreement  to 
become  effective  August  1, 1996. 

Copies  of  this  filing  were  served  upon 
City  of  Shasta  Lake. 

Comment  date:  September  9. 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Delmanrii  Power  &  Light  Company 

[Docket  No.  E^96-2739-000] 

Take  notide  that  on  August  16, 1996, 
Delmarva  Pofwer  &  Light  Company 
(Delmarva),  tendered  for  filing  a  service 
agreement  providing  for  non-firm  point- 
to-point  transmission  service  from  time 
to  time  to  th^  Qty  of  Dover  pursuant  to 
Delmarva's  Open  access  transmissioii 
tariff.  Delmarva  asks  that  the 
Commission  set  an  effective  date  for  the 
service  agreement  of  July  23, 1996,  the 
date  on  whi<th  it  was  executed. 

Comment  date:  September  9,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  ofithis  notice, 

Standard  Paragraph 

E.  Any  pefson  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Ene^y  Regulatory  Commission, 
888  First  Str^t.  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  885.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  !the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  Wishing  to  become  a  party 
must  file  a  niotion  to  intervene.  Copies 
of  this  filingjare  on  file  with  the 
Commission!  and  are  available  for  public 
inspection. 
Lois  D.  Cashe|l, 
Secretary. 
IFR  Doc.  96-212350  Filed  8-30-96;  8:45  ami 

BILLMG  CODE  cflT-OI-P 


[Docket  No.  qF88-438-003] 

Warbasse-Qogeneration  Technologies 
Partnership  LP.;  Notice  of  Amendment 
to  Filing 

August  27, 19^. 

On  Augusi  21,  1996,  Warbasse- 
Cogeneratioii  Technologies  Partnership 
L.P.  tendered  for  filing  a  supplement  to 
its  filing  in  t)iis  docket. 


The  supplement  pertains  to  the 
technical  aspects  of  the  fedlity.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  D.C  20426.  in 
accordance  with  rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  A  motion  or  protest  must  be 
filed  within  15  days  after  the  date  of 
publication  of  this  notice  and  must  be 
served  on  the  applicant.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding.  A 
person  who  wishes  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 

(FR  Doc.  96-22318  Filed  8-30-96;  8:45  am] 
BiLUNQ  cooe  cnr-oi-M 


[Prelect  No.  2210-010] 

Appalachian  Power  Company;  Notice 
of  Availability  of  Environmental 
Assessment 

August  27, 1996. 

An  environmental  assessment  (EA)  is 
available  for  public  review.  The  EA  is 
for  an  application  to  amend  the  license 
for  the  Smith  Mountain  Hydroelectric 
Project.  The  application  is  to:  (1)  Make 
an  administrative  correction  to  the 
project's  licensed  installed  capacity;  and 
(2)  upgrade  two  turbine  runners  at  the 
project's  Smith  Moimtain  Powerhouse. 
The  EA  finds  that  approval  of  the 
application  would  not  constitute  a 
major  federal  action  significantly 
affecting  the  quality  of  the  human 
environment.  The  Smith  Mountain 
Hydroelectric  Project  is  located  on  the 
Roanoke  River  in  Bedford,  Franklin, 
Pittsylvania,  Cambell,  and  Roanoke 
Coimties,  Virginia. 

The  EA  was  written  by  staff  in  the 
Office  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission. 
Copies  of  the  EA  can  be  viewed  at  the 
Commission's  Reference  and 
Information  Center,  Room  2A,  888  First 
Street,  N.E.,  Washington,  D.C.  20426. 
Copies  can  also  be  obtained  by  calling 


the  project  manager,  John  Mudre,  at 

(202) 219-1208. 

Lois  D.  Cashell. 

Secretary. 

(FR  Doc.  96-22301  Filed  8-30-96;  8:45  am] 

MUJNO  COOE  cnr-Ai-M 

[Doctot  No.  CP9ft-19»-000] 

Egan  Hub  Partners,  LP.;  Errata  Notice 
to  Notice  of  Availability  of  the 
Environmental  Assessment  for  the 
Proposed  Egan  Gas  Storage 
Expansion  Project 

August  27, 1996. 

"The  comment  expiration  date  of 
September  23, 1996  should  be  replaced 
with  September  18, 1996,  in  the  notice 
issued  August  19, 1996  (61  FR  43539, 
August  23, 1996),  and  in  the  letter 
transmitting  the  environmental 
assessment  in  Docket  No.  CP96-199- 
000  to  the  parties  addressed. 
Lois  D.  Casheil. 
Secretary. 
IFR  Doc.  96-22317  Filed  8-30-96;  8:45  am] 

BIUMO  COOC  t717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6604-6] 

Proposed  Partial  Consent  Decree, 
Clean  Air  Act  Petition  Citizen  Suit 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACtlON:  Notice  of  proposed  partial 

consent  decree:  request  for  public 

comment. 

SUMMARY:  In  accordance  with  section 
113(g)  of  the  Clean  Air  Act,  as  amended 
("Act"),  notice  is  hereby  given  of  a 
proposed  partial  consent  decree  in  the 
following  case:  Sierra  Club  v.  Carol  M. 
Browner,  and  U.S.  Environmental 
Protection  Agency,  No.  96-436  (D.C); 
(consolidated  with  No.  95-1747).  This 
action  was  filed  under  section  304(a)(2) 
of  the  Act,  42  U.S.C.  7604(a)(2), 
contesting  among  other  matters  EPA's 
failure  to  promulgate  regulations 
containing  standards  applicable  to 
emissions  from  new  locomotives  and 
new  locomotive  engines  piusuant  to 
section  213(a)(5)  of  the  Act. 

For  a  period  of  thirty  (30)  days 
following  the  date  of  publication  of  this 
notice,  the  Agency  will  receive  woitten  • 
comments  relating  to  the  proposed 
partial  consent  decree  £rom  persons  who 
were  not  named  as  parties  or 
intervenors  to  the  litigation  in  question. 
EPA  or  the  Department  of  Justice  may 
withhold  or  withdraw  consent  to  the 
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proposed  decree  if  the  comments 
disclose  facts  or  drciuistances  that 
indicate  that  such  agreement  is 
inappropriate,  improper,  inadequate,  or 
inconsistent  with  the  requirements  of 
the  Act. 

A  copy  of  the  proposed  partial 
consent  decree  is  available  from  Phyllis 
).  Cochran,  Air  and  Radiation  Division 
(2344).  Office  of  General  Counsel.  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  S.W.,  Washington,  D.C.  20460. 
(202)  260-7606.  Written  .;onunents 
should  be  sent  to  John  T.  Hannon,  Esq. 
at  the  above  address  and  must  be 
submitted  on  or  before  October  3, 1996. 

Dated:  August  19. 1996. 
Scott  C.  Fuhon, 

Acting  General  Counsel. 

(FR  Doc  96-22379  Piled  8-30-96;  8:45  amj 


[FRL-S602-7I 

Common  Sense  Initiative  Council 
(CSIC) 

AQENCY:  Envirtmmental  Protection 
Agency  (EPA). 

ACTION:  Notification  of  public  advisory 
CSIC  Computers  and  Electronics  Sector 
Subcommittee  meeting;  Common  Sense 
Initiative  Council  meeting;  and  CSIC 
Metal  Finishing  and  Iron  and  Steel 
Sector  Subcommittee  meetings:  open 
meetings. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  Public  Law 
92-463,  notice  is  hereby  given  that  the 
CSIC  Computers  and  Electronics  Sector 
Subcommittee,  the  Common  Sense 
Initiative  Cotmcil.  and  the  Metal 
Finishing  and  Iron  and  Steel  Sector 
Subcommittees  of  the  Common  Sense 
Initiative  Coimcil,  will  meet  on  the 
dates  and  times  described  below.  All 
meetings  are  open  to  the  public.  Seating 
at  all  four  meetings  vail  be  on  a  first- 
come  basis  and  limited  time  will  be 
provided  for  pubUc  comment.  For 
further  information  concerning  specific 
meetings,  please  contact  the  individuals 
listed  with  the  Coimcil  and  three  Sector 
Subcommittee  announcements  below. 

(1)  Computers  and  Electronics  Sector 
Subcommittee — September  17  and  18, 
1996 

Notice  is  hereby  given  that  the 
Environmental  Protection  Agency  will 
hold  an  open  meeting  of  the  Computers 
and  Electronics  Sector  Subcommittee  on 
Tuesday.  September  17, 1996,  fit>m  8:30 
a.m.  EDT  to  5:00  p.m.,  EDT,  and 
Wednesday,  September  18, 1996.  from 
8:30  a.m.  EDT  to  3:00  p.m.  EDT,  at  the 
One  Washington  Circle  Hotel,  One 


Washington  Circle.  NW.  Washington, 
DC  20037. 

The  first  day  of  the  meeting, 
September  17.  will  be  devoted  partly  to 
breakout  sessions  for  the  three 
subcommittee  workgroups  (Reporting 
and  Public  Access  to  Information; 
Overcoming  Barriers  to  Pollution 
Prevention.  Product  Stewardship,  and 
Recycling;  and  integrated  and 
Sustainable  Alternative  Strategies  for 
the  Electronics  Industry)  and  partly  to 
plenary  session.  The  second  day. 
September  18,  will  also  consist  of  both 
workgroup  and  plenary  sessions.  Over 
the  coiu^e  of  the  two  days,  the 
Subcommittee  will  be  discussing 
ongoing  reporting  reinvention  projects, 
management  of  the  end  of  Ufe  of 
consumer  electronic  products,  and  the 
development  of  pilots  to  test  alternative 
regulatory  strategies.  Opportunity  for 
public  comment  on  major  issues  under 
discussion  will  be  provided  at  intervals 
throughout  the  meeting. 

For  further  information  concerning 
this  meeting  of  the  Computers  and 
Electronics  Sector  Subcommittee,  please 
contact  Gina  Bushong  at  202-260-3797, 
Fax  202-260-1096,  or  by  mail  at  US 
EPA  (MC  7405),  401  M  Street.  SW, 
Washington,  DC  20460;  Mark  Mahoney, 
Region  1,  US  EPA  at  617-565-1155;  or 
David  Jones.  Region  9.  US  EPA  at  415- 
744-2266. 

(2)  Common  Sense  Initiative  Council— 
September  19  and  20, 1996 

Notice  is  hereby  given  that  the 
Environmental  Protection  Agency  will 
hold  an  open  meeting  of  the  Common 
Sense  Initiative  Coimcil  on  Thursday. 
September  19. 1996  fit)m  12:30  p.m. 
EDT,  to  5:30  p.m.  EDT  and  on  Friday. 
September  20, 1996,  from  8:30  a.m.  EDT 
to  1:00  p.m.  EDT.  The  meeting  will  be 
held  at  the  Dupont  Plaza  Hotel.  1500 
New  Hampshire  Avenue,  N.W., 
Washington,  DC  20036.  The  telephone 
number  is  202-483-6000. 

The  Council  agenda  will  focus  on  a 
variety  of  topics  including:  Updates  on 
actions  taken  since  the  June  1996 
Council  Meeting  and  the  CSI  budget;  the 
President's  Coimcil  on  Sustainable 
Development;  One  Stop  Reporting 
Guide;  economic  assessments  relating  to 
environmental  regulations;  and 
community  involvementyoutreach.  In 
addition,  the  Iron  and  Steel.  Automobile 
Manufacturing,  and  Printing  Sector 
Subcommittees  will  make  presentations 
to  the  Council  on  examples  of  their 
projects  that  are  addressing  community 
involvement/outreach.  Presentations 
will  also  be  given  by  the  Metal 
Finishing  Sector  on  their  National  Goals 
Project;  the  Petroleum  Sector  on  One 
Stop  Reporting  and  the  Computers  and 


Electronics  sector  on  managing  End  of 
Lifie  issues  for  Computer  and  Sectronic 
Eouipment. 

For  further  information  concerning 
this  meeting  of  the  Common  Sense 
Initiative  Council,  please  coiltact 
Prudence  Goforth,  Designated  Federal 
Officer  (DFO)  on  (202)  260-7417,  or  by 
e-mail  on 
goforth.prudenceOepamail.epa.gov. 

(3)  Metal  Finishing  Sector 
Subcommittee — September  25  and  26, 
1996 

Notice  is  hereby  given  that  the 
Environmental  Protection  Agency  will 
hold  an  open  meeting  of  the  Metal 
Finishing  Sector  Subcommittee  on 
Wednesday.  September  25  and 
Thursday,  September  26. 1996.  from 
approximately  9:00  a.m.  EDT  to  4:00 
pjn.  EDT.,  and  will  include  breakout 
sessions  for  the  sector  subcommittee 
workgroups.  The  meeting  will  be  held  at 
the  Hyatt  Regency  Hotel,  (Crystal  City) 
2799  Jefferson  Davis  Highway. 
Arlington,  VA  22202.  l^e  telephone 
number  is  703-418-1234. 

The  Metal  Finishing  Sector 
Subcommittee  anticipates  focusing  on  a 
number  of  topics  including:  the 
Strategic  Goals  Project;  the  Strategic 
Research  Plan,  the  Tier  4  targeted 
enforcement  project;  and  the  Tier  3 
environmentally  responsible  site 
transition  case  studies.  The  topics  of 
discussion  are  subject  to  change; 
however,  an  agenda  will  be  available  in 
mid-September. 

For  further  information  concerning 
meeting  times  and  agenda  of  the  Metal 
Finishing  Sector  Subcommittee,  please 
contact  Bob  Benson.  DFO.at  202-260- 
8668  in  Washington,  EK],  or  e-mail  him 
at  benson.robert  @  epamail.epa.gov. 

(4)  Iron  and  Steel  Sector 
Subcommittee — September  26, 1996 

Notice  is  hereby  given  that  the 
Environmental  Protection  Agency  will 
hold  an  open  meeting  of  the  Iron  and 
Steel  Sector  Subcommittee  on 
Thursday,  September  26,  1996.  The 
meeting  will  begin  at  8:00  a.m.  CDT  and 
will  run  until  4:00  p.m.  CDT.  The 
meeting  will  be  held  at  the  Metcalf 
Federal  Building,  Great  Lakes 
Conference  Center,  12th  floor,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604.  Picture  identification  will  be 
required  for  entry  into  the  building. 

The  Iron  and  Steel  Sector 
Subcommittee  has  created  four  work 
groups  which  are  responsible  for 
proposing  to  the  full  Subcommittee,  for 
its  review  and  approval,  potential 
activities  or  projects  that  the  Iron  and 
Steel  Sector  Subcommittee  will 
undertake,  and  for  canrying  out  projects 
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once  approTed.  The  subcommittee  has 
approved  nine  projects  (Brownfields, 
Consolidated  Multi-media  Reporting. 
Alternative  Compliance  Strategy,  Iron 
and  Steel  Web  Site,  Barriers  to  the  Use 
of  Innovative  Technology,  Spent  Pickle 
Liquor  Conference,  Multi-media 
Permitting,  Permit  Issues,  and 
Community  Involvement).  The  purpose 
of  this  meeting  is  to  discuss  the  status 
of  these  projects  and  to  review  any 
recommendations  that  the  workgroups 
propose.  Additionally,  the 
subcommittee  will  be  discussing  the 
status  of  an  effort  to  analyze  compliance 
data  and  of  a  potential  self-evaluation 
and  EPA  wJU  give  a  brief  presentation 
on  its  current  activities  regulating  air 
particulate!  and  potential  revisions  to 
the  existing  standard.  The 
Subcommittee's  four  workgroups  will 
meet  the  preceding  day,  Wednesday, 
September  25,  1996,  firom 
approximately  10:00  a.m.  CDT  to  5:00 
p.m.  CDT  ^  the  Metcalf  Building. 

For  furthfer  information  concerning 
this  Iron  and  Steel  Sector  Subcommittee 
Meeting,  please  call  either  Ms.  Judith 
Hecht  at  202-260-5682  in  Washington, 
DC.,  or  by  e-mail  on 
hecht.judy^pamail. epa.gov. 
INSPECTION  pf  SUBCOMIimEE 
OOCUMENTafc  Documents  relating  to  the 
above  Sector  Subcommittee 
announcements,  will  be  publicly 
available  at  the  meeting.  Thereafter, 
these  documents,  together  with  the 
official  minutes  for  the  meetings,  will  be 
available  for  public  inspection  in  room 
282 IM  of  BPA  Headquarters,  Common 
Sense  Initiative  Staff,  401  M  Street,  SW, 
Washington,  DC  20460,  telephone 
number  202-260-7417.  Common  Sense 
Initiative  information  can  be  accessed 
electronically  through  contacting 
Katherine  ^rown  at 
brown  .katlierinesdepamail.epa.gov. 

Dated:  August  26, 1996. 
Pnulenoe  G#forth, 
Designated  federal  Officer. 
(FR  Doc.  96-i-22385  Filed  8-30-96;  8:45  am] 
BiLLiNO  code;  «5«o-eo-p 


IFRL-S604.S] 

Public  Meetings  of  the  Urban  Wet 
Weather  Rows  Advisory  Committee, 
ttie  Storm  Water  Phase  II  Advisory 
Subcommittee,  and  the  Sanitary  Sewer 
Overflow  Advisory  Subcommittee 

AGENCYr  Environmental  Protection 

Agency,     j 

ACnow;  Nijtice.       

SUMMARY:  l^otice  is  given  that  the 
Environmental  Protection  Agency  (EP.\) 
is  conveni^ig  separate  public  meetings 


for  the  Urban  Wet  Weather  Flows 
(UWWF)  Advisory  Committee;  the 
Storm  Water  Phase  II  Advisory 
Subcommittee;  and  the  Sanitary  Sewer 
Overflow  (SSO)  Advisory 
Subcommittee.  These  meetings  are  open 
to  the  public  without  need  for  advance 
registration.  The  UWWF  Advisory 
Conunittee  will  continue  discussions  of 
issues  related  to  monitoring,  watershed 
framework,  storm  water  effluent 
limitations,  no  exposure,  physical 
impacts,  and  water  quality  standards  in 
a  wet  weather  context.  The  Storm  Water 
Phase  n  Advisory  Subconunrttee  will 
continue  discussions  on  issues 
concerning  the  framework  for  Phase  II 
implementation.  The  SSO  Advisory 
Subcommittee  will  continue  discussions 
on  key  issues  and  the  overall  SSO 
strategy. 

DATES: 

(1)  Urban  Wet  Weather  Flows  (UWWF) 

Advisory-  Committee: 

•  September  26-27, 1996 

•  November  18-19, 1996 

(2)  Storm  Water  Phase  II  Advisory 

Subcommittee: 

•  October  17-18, 1996 

•  December  12-13, 1996 

(3)  Sanitary  Sewer  Overflow  Advisory 

Subcommittee: 

•  September  9-10, 1996 

•  October  21-22, 1996  (tentative) 
The  UWWF  Advisory  Conunittee 

meetings  will  begin  at  10  a.m.  EST  and 
end  at  approximately  5:30  p.m.  On  the 
second  day,  the  meetings  will  run  from 
8:00  a.m.  until  3:30  p.m.  The  Storm 
Water  Phase  II  meeting  will  begin  at 
9:00  a.m.  EST  and  end  at  approximately 
5:30  p.m.  On  the  second  day,  the 
meeting  will  begin  at  9:00  a.m.  and  end 
at  approximately  4:30  p.m.  The  SSO 
Advisory  Subcommittee  meetings  will 
begin  at  10:00  a.m.  EST  and  end  at 
approximately  5:00  p.m.  On  the  second 
day.  the  meetings  will  begin  at  8:30  a.m. 
and  end  at  approximately  4:00  p.m.  A 
decision  will  be  made  at  the  September 
SSO  meeting  on  the  necessity  of  holding 
the  October  21-22  meeting.  If  the 
decision  is  made  to  not  hold  the  October 
meeting,  a  notice  of  cancellation  will  be 
published  in  the  Federal  Register  by  the 
end  of  September. 

ADDRESSES:  All  meetings  will  be  held  at 
the  Holiday  Inn  Historic-District,  625 
First  Street,  Alexandria,  Virginia.  The 
Holiday  Inn's  telephone  number  is  (703) 
548-6300. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  the  UWWF  Advisory  Committee 
meeting,  contact  Will  Hall,  Office  of 
Wastewater  Management,  at  (202) 
260-1458,  or  Internet: 
hall.william@epamail.epa.gov 


For  the  Phase  n  Subcommittee  meeting, 
contact  Sharie  Centilla,  Office  of 
Wastewater  Management,  at  (202) 
260-6052  or  Internet: 
centilla.sharie^pamail.epa.gov 

For  the  SSO  meeting,  contact  Charles 
Vanderlyn.  Office  of  Wastewater 
Management,  at  (202)  260-7277  or 
Internet: 
vanderlyn.charles@epamail.epa.gov 

Dated:  August  21, 1996. 
Alfred  W.  Lindaey, 

Deputy  Director.  Office  of  Wastewater 
Management  Designated  Federal  Official 
[FR  Doc.  96-22380  Filed  8-30-96;  8:45  ami 

BILUNQ  CODE  aSM-a»-H 


[FRL-5604-3] 

Southern  Crop  Site;  Amendment 
Notice  of  Proposed  Purchaser 
Agreement 

Notice  is  hereby  given  that  a  proposed 
prospective  purchaser  agreement 
associated  with  Southern  Crop 
Superfund  Site  in  Palm  Beach,  Florida 
has  been  approved  by  the  Agency  and 
by  the  Department  of  Justice.  The 
Prospective  Purchaser  Agreement  would 
resolve  certain  potential  EPA  claims 
under  Sections  106  and  107  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980,  as  Amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986 
("CERCLA"),  against  John  McCrocklin, 
the  prospective  purchaser  ("the 
purchaser").  The  Settlement  would 
require  the  purchaser  to  pay  to  EPA  the 
sum  of  $150,000.00  within  120  calendar 
days  of  tbe  effective  date  of  the 
Agreement,  provide  EPA  access  to  the 
Site,  and  place  certain  deed  restrictions 
on  the  property.  EPA  will  consider 
public  comments  on  the  proposed 
agreement  for  thirty  (30)  days.  EPA  may 
withdraw  from  or  modify  the  proposed 
purchaser  agreement  should  such 
comments  disclose  facts  or 
considerations  which  indicate  the 
proposed  agreement  is  inappropriate, 
improper,  or  inadequate.  Copies  of  the 
agreement  are  available  from:  Paula  V. 
Batchelor,  U.S.  Environmental 
Protection  Agency,  Region  4,  Waste 
Management  Division.  345  Courtland 
Street,  N.E.,  Atlanta,  Georgia  30365, 
404/347-5059,  vmx.  6169. 

Written  comments  must  be  submitted 
to  Ms.  Batchelor  at  the  above  address 
vtrithin  thirty  (30)  days  bom  the  date  of 
publication. 
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Dated:  August  21. 1996. 
Junes  S.  Kutzmm, 

Acting  Director,  Waste  Management  Divisibn. 
[FR  Doc.  96-22383  Filed  8-30-96;  8:45  am) 

WLUNQ  COOg  1860  80  M 

[FRL-5602-0] 

Notice  of  Proposed  Adgfiinistrative 
Settlement  Pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice;  request  for  public 

comment. 

SUMMARY:  In  accordance  witb  Section 
122(i)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act,  as 
amended  ("CERCLA"),  42  U.S.C. 
§  9622(i),  notice  is  hereby  given  of  a 
proposed  administrative  settlement 
concerning  the  Marco  of  Iota  Superfund 
Site  in  Iota;  Louisiana,  with  the  settling 
parties  referenced  in  the  Supplementary 
Information  portion  of  this  Notice. 

The  settlement  requires  the  settling 
parties  to  pay  $1,081,025.69  to  the 
Hazardous  Substances  Superfund.  The 
settlement  is  designed  to  resolve  fully 
the  de  minimis  and  de  micromis  settling 
parties'  liability  at  the  site  through  a 
covenant  not  to  sue  under  Sections  106 
and  107  of  CERCLA,  42  U.S.C.  §§9606 
and  9607,  and  Section  7003  of  the 
Resource  Conservaticm  and  Recovery 
Act.  42  ("RCRA"),  U.S.C.  §6973,  and  to 
resolve  the  past  liabilities  of  the  settling 
npn-de  minimis/de  micromis  parties 
under  Section  107  of  CERCLA,  42  U.S.C. 
§9607. 

For  thirty  (30)  days  following  the  date 
of  publication  of  this  notice,  the  Agency 
will  receive  written  comments  relating 
to  the  settlement.  The  Agency  will 
consider  all  comments  received  and 
may  modify  or  withdraw  its  consent  to 
the  settlement  if  comments  received 
disclose  facts  or  considerations  which 
indicate  that  the  settlement  is 
inappropriate,  improper,  or  inadequate. 
The  Agency's  response  to  any  comments 
received  will  be  available  for  public 
inspection  at  1445  Ross  Avenue,  Dallas, 
Texas,  75202-2733.  Com'menters  may 
request  an  opportunity  for  a  public 
meeting  in  the  affected  area  in 
accordance  with  Section  7003(d)  of 
RCRA,  42  U.S.C.  §  6973(d). 
DATES:  Comments  must  be  submitted  on 
or  before  October  3. 1996. 
ADDRESSES:  The  proposed  settlement 
and  additional  background  information 
relating  to  the  settlement  are  available 


for  public  inspection  at  1445  Ross 
Avenue,  Dallas,  Texas,  75202-2733.  A 
copy  of  the  proposed  settlement  may  be 
obtained  firom  Carl  Bolden,  1445  Ross 
Avenue.  Dallas,  Texas,  75202-2733  at 
(214)  665-6713.  Comments  should 
reference  the  Marco  of  Iota  Superfund 
Site  in  Iota.  Louisiana,  and  EPA  Docket 
No.  6-22-95,  and  should  be  addressed 
to  Carl  Bolden  at  the  address  Usted 
above. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Dugdale,  1445  Ross  Avenue.  Dallas, 
Texas.  75202-2733  at  (214)  665-8027. 

SUPPLEMENTARY  INFOMATION: 

3M  (Minnesota  Mining  &  Manufactiuing 

Company) 
Acadian  Shipyard,  Inc 
Aero  Technologies.  Inc 
Agrico  Chemical  Company  (IMC  Agrico) 
Agrolinz.  Inc. 

Airco,  Inc.  (The  HOC  Group,  Inc.) 
Alamo  Heights  I.S.D. 
Alimiax,  Inc.  (Alumax  Mill  Products, 

Inc.) 
Alza  Corporation 
Americold 
Ameritech  Services 
Ampad  Corporation 
Baton  Rouge  Machine  Works 
BFI  (Browning-Ferris  Industries 

Chemiqal  Services) 
Brown  &  McKenzie.  Inc. 
Butterfleld  Building  Supply 
Buttes  Resources  (Reunion  Energy 

Company) 
C.  Thomas  Pearson.  Jr. 
C.M.I/Megahertz  Corp.  (Component 

Manufacturing.  Inc.) 
Cardiopulmonics,  Inc.  (InnerDyne.  Inc.) 
CBS  Metering 

Central  Detroit  Diesel-Allison.  Inc. 
Central  Park  Apartments 
Central  Washington  University 
Chemical  Waste  Disposal  Corporation 
Chevron  U.S.A..  Inc. 
Citgo  Petroleum  Corporation 
Cities  Service  Company 
Cities  Service  Trading  Company 
Columbia  Gulf  Transmissions 

(Colimibia  Gulf  Transmission 

Company) 
Commonwealth  of  Kentucky 
Conoco,  Inc. 
Continental  Grain  Rail  Shop 

(Continental  Oain  Company) 
Continental-COF  (Continental  Grain 

Company) 
Cook  Composites  &  Polymers 
Cooper  Industries.  Inc. 
Core  Labs  (Western  Atlas  International, 

Inc.) 
Crown  Zellerbach  (Hanson  Natural 

Resources  Company) 
Cummins  &  Walker  c5il  Co.,  Inc. 
Dearborn  Chemical  Company  (W.R. 

Grace  &  Co.-Conn's.  Dearborn  Unit) 
Delgado  Community  College 


Diamond  Shamrock  (Maxus  Energy 

Corporation) 
Dresser  Industries 
Dupre  Transport.  Inc. 
Dynamic  Exploration,  Inc. 
Eastern  Washington  University 
Eastman  Christensen  (Baker  Hughes) 
Edmonds  District  Community  College 
Eimco  Process  Equipment  Company 

(Baker  Hughes) 
Empak,  Inc. 

Enron  Oil  Trading  and  Transportation 
Company  (EOTT  Energy  Operating 
Ltd.  Ptrshp.) 
ENSCO 

Environmental  SpeciaUsts,  Inc 
Everco  Industries 
Exchange  Parts 

Exxon  Co.  USA  (Exxon  Corporation) 
FaKouri  Construction  Ctxnpany,  Inc. 
Fashion  Tech 
Firestone  Tire  &  Rubber  (Bridgestolne/ 

Firestone,  Inc.) 
Fisher  Scientific  Company 
Flexel,  Inc. 

Florida  Gas  (Enron  Corporation) 
Freeport  Oil  Company/Freeport- 

McMoran  (Crescent  Technology,  Inc) 
G&B  Oil  Products 
Gem  Seal  of  Texas,  Inc. 
Genmark 

Georgia  Institute  of  Technology 
Georgia-Pacific  Corporation 
GMAC  (General  Motors  Corporation) 
Good  Nature  Laboratory  (Nestle  USA, 

Inc.) 
Goodrich  Oil  Company  (Brammer 

Engineering,  Inc.) 
Great  Western  Manufacturing 
Gulf  States  Utilities  Company  (Entergy 

Services,  Inc.) 
Hayward  Unified  School  District 
HESCO  (Laidlaw  Environmental 

Services) 
Histotec 

Holy  Cross  Hospital 
Houston  Oil  &  Minerals  Corporation 
Hoyt.  U.S.A. 

Hughes  Tool  Division  (Baker  Hughes) 
Hunt  Oil  Co. 
Immunex  Corporation 
Independent  VW 
Industrial  Solvents 
Inspectorate  America  Corporation 
International  Oilfield  Services/Petrotest, 

Inc 
J.M.  Huber  Corporation 
John  W.  McGowan  (McGowan  Woriung 

Partners) 
Johnson  Controls,  Inc. 
Kansas  City  Kansas  Community  College 
Kennedy  Print  Shop,  Inc. 
Lases  Company.  Inc. 
Lee  Scientific  (Dionex  Corporation) 
Leger  Production  Company,  Inc 
Lig  Liquids  Corporation 
Louisiana  Department  of  Corrections 

(Dept.  Of  Public  Safety  &  Corrections) 
Louisiana  State  University  (L.S.U.) 


46464 


Federal  Register  /  Vol.  61,  No.  171  /  Tuesday,  September  3,  1996  /  Notices 


Louisiana  Department  of  Wildlife  and 

Fisheries 
L.S.U.  Dental  School 
L.S.U.  Medical  Center 
Lubriport  Laboratories,  Inc. 
Lucas  Western,  Inc. 
Marathon  0il  Co./Marathon  Petroleiun 

Co.  ' 

Master  Well  Works,  Inc. 
Melamine  Chemicals,  Inc 
Merrill  Bean  Chevrolet 
Metricor  (Goming.  Inc.) 
Metro  Environmental  Laboratory 
Metro  Transit  Power  Distribution 
Metro  West  Point  Treatment  Plant 
Metropolitan  Water  District  of  Salt  Lake 

City 
Missouri  Southern  State  College 
Moimtain  States  Analytical 
Multichemical  Products,  Inc. 
Natchez  Boat  Store  (Canal  Barge 

Company,  Inc.) 
New  Orleans  Spice  Co.  Labs 
Newark  Un|ified  School  District 
North  Seattle  Commimity  College 
Northeast  Louisiana  University 
NPI  (Agridyne) 
Nuclear  Sources  &  Services 
Occidental  Chemical  Corporation 

(OxyChem) 
Oregon  Regional  Primate  Center 
Our  Lady  of  the  Lake  Medical  Center 
Oxwell,  Inc. 

Packard  Instrument  Company 
PATCO  (Port  Arthxir  Towing  Company) 
Pepperidga  Farm,  Inc. 
Pepsi  Cola  pottUng  of  Ogden 
Peterson/Pimtan,  Inc.  (CCL  Custom 

Manufacturing) 
Petrofunds,  Inc. 
Petroleum  Stripping,  Inc. 
Phillips  66iCompany  (Phillips 

PetroleuSi  Company) 
Phillips  Philtex  (PhilUps  Petroleum 

Company) 
Physio-CoQtrol  Corporation  (Eli  Lilly  & 

Company) 
Placid  Refining  Company 
Plantation  Pipe  Line  Company 
Plaza  Point  Investment 
Portland  Slate  University 
Providence  Medical  Center  Hospital 

(Sisters  of  Providence) 
Puget  Sound  Power  &  Light  Company 
Rayne  City]  Hall 
Rent-It  Cedter,  Inc. 
Rexene  Pniducts  Co./El  Paso  Products 

Company  (Rexene  Corporation) 
Safelite  Industries  (Safelite  Glass  Corp.) 
Salt  Lake  Qity 
Sears,  Roebuck  and  Co. 
Sherwin-Williams  Company 
Smith  Flodring,  Inc. 
South  Seattle  Commimity  College 
Southern  Research  Institute 
Southern  University,  Baton  Rouge,  and 

Southern  University,  New  Orleans 
Southwall  Technologies 
Spell  Brothers  Trucking 


St.  Tammany  Parish  Hospital 
Sterling  Drug  Co.  (Sterling  Winthrop, 

Inc.) 
Tenneco  Oil  Company 
Tennessee  Gas  Pipeline  (Tenneco 

Energy) 
Texas  City  Refining,  Inc. 
Texas  Eastern  Transmission  Corporation 
Texas  Gas  Transmission  Corporation 
Texas  Southern  University 
Texas  Tech  University 
The  Woodlands  Technology  Center 

(Pennzoil  Company) 
Tidewater  Marine,  Inc. 
Transco/Transcontinental  Gas  Pipe  Line 

Corporation 
Trumbull  Asphalt  (Owens-Coming) 
U.S.  Post  Office 
University  of  Alabama 
University  of  Arkansas 
University  of  California,  Riverside 
University  of  Houston 
University  of  South  Alabama 
University  of  Southern  Mississippi 
University  of  Texas 
University  of  Utah 
Utah  Correctional  Industries 
Utah  Correctional  Institute 
Utah  State  University 
Varian  Associates,  Inc. 
Virginia  Mason  Hospital  (Virginia 

Mason  Medical  Center) 
Washington  State  Department  of 

Transportation 
Welchem,  Inc.  (Amoco  Corporation) 
Westlake  Polymers  Corporation 
Weyerhaeuser  Technology  Center 
Wil-Cor,  Inc. 
Wilson  Supply  Co./Wilson  Industries, 

Inc. 
Xavier  University  of  Louisiana 

Dated:  August  22, 1996. 
Jane  N.  Saginaw, 
Regional  Administrator. 
(FR  Doc.  96-22384  Filed  8-30-96;  8:45  am) 

BtLLMQ  CODE  a6W-80-P 


EXPORT-IMPORT  BANK  OF  THE 
UNITED  STATES 

Notice  of  Open  Special  Meeting  of  ttie 
Advisory  Committee  of  the  Export- 
Import  Bank  of  the  United  States 

SliMMARY:  The  Advisory  Committee  was 
established  by  Pub.  L.  98-181, 
November  30, 1983,  to  advise  the 
Export-Import  Bank  on  its  programs  and 
to  provide  conmients  for  inclusion  in 
the  reports  of  the  Export-Import  Bank  to 
the  United  States  Congress. 

Time  and  Place:  Thursday,  September  26, 
1996,  at  9:30  a.m.  to  12:00  noon.  The  meeting 
will  be  held  at  EX-IM  Bank  in  Room  1143, 
811  Vermont  Avenue,  N.W.,  Washington, 
D.C  20571. 

Agenda:  The  meeting  agenda  will  include 
a  discussion  of  the  following:  Reports  from 


the  3  Working  Groups,  Discussion  on  GAO 
Ideas,  Next  Steps  and  other  topics. 

Public  Participation:  The  meeting  wrill  be 
open  to  public  participation;  and  the  last  10 
minutes  will  be  set  aside  for  oral  questions 
or  comments.  Members  of  the  public  may 
also  &le  written  statement(s)  before  or  after 
the  meeting.  In  order  to  permit  the  Export- 
Import  Bank  to  arrange  suitable 
accommodations,  members  of  the  public  who 
plan  to  attend  the^neeting  should  notify 
Joyce  Heiron,  Room  1215,  811  Vermont 
Avenue,  N.W.,  Washington.  D.C  20571,  (2q?) 
565-3503,  not  later  than  September  23, 1996. 
If  any  person  wishes  auxiliary  aids  (such  as 
a  sign  language  interpreter)  or  other  special 
accommodations,  please  contact,  prior  to 
September  26, 1996,  Joyce  Herron,  Room 
1215,  811  Vermont  Avenue,  N.W., 
Washington.  DC  20571.  Voice:  (202)  565- 
3955  or  TDD:  (303)  565-3377. 

FURTHER  INFORMATION:  For  further 

information,  contact  Joyce  Herron, 

Room  1215. 811  Vermont  Avenue,  N.W., 

Washington,  D.C  20571,  (202)  565- 

3503. 

Kenneth  Hansen, 

General  Counsel. 

(FR  Doc.  96-22268  Filed  8-30-96;  8:45  am) 

BMJJNOCOOE  6M0-01-M 


FEDERAL  MARITIME  COMMISSION . 

Notice  of  Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984, 

Interested  parties  may  inspect  and 
obtain  a  copy  of  eadi  agreement  at  the 
Washington,  D.C.  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street,  N.W.,  9th  Floor. 
Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  D.C.  20573.  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  foimd  in 
section  572.603  of  Title  46  of  the  Code 
of  Federal  Regulations.  Interested 
persons  should  consult  this  section 
before  commimicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  232-010786-008. 

Title:  Contship  Containerlines 
Limited/Italia  di  Navigazione  SPA 
Space  Charter  and  Sailing  Agreement. 

Parties:  Contship  Containerlines 
Limited  Italia  di  Navigazione  S.P.A. 

Synopsis:  The  proposed  amendment 
revises  Article  5.7  by  deleting  the 
Agreement's  authority  to  agree  upon 
rates,  rules,  regulations  and  other  tari£f 
items.  It  also  deletes  Article  5.8. 

Agreement  No.:  232-011553. 
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Title:  CSAV/Nacional  Space  Charter 
Agreement. 

Parties:  Compania  Sud  Americana  de 
Vapores  ("CSAV")  Companhia  Maritima 
Nacional  ("Nacional"). 

Synopsis:  The  proptosed  Agreement 
permits  Nacional  to  charter  space  on 
CSAV's  vessels  and  coordinate  sailings 
in  the  trade  between  East  Coast  ports  in 
South  America  and  U.S.  Atlantic  Coast 
p>orts  and  points. 

Dated:  August  28, 1996. 
By  Order  of  the  Federal  Maritime 
Commission. 

Joseph  C.  PoUdng, 

Secretary. 

[FR  Doc.  96-22355  Filed  8-30-96;  8:45  am] 

BIUMG  COM  STIO-ei-M 


FEDERAL  RESERVE  SYSTEM 

Chang*  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banlts  or 
Banic  Holding  Companies 

The  notificants  listed  below  have 
applied  imder  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  I8l7(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  September  17, 1996. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (Karen  L.  Grandstrand, 
Vice  President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Raye  Plahn  Revocable  Trust 
(Trustee  is  Ms.  Raye  Plahn),  both  of 
Shell  Lake,  Wisconsin;  to  retain  a  total 
of  10.52  percent  of  the  voting  shares  of 
Shell  Lake  Bancorp,  Inc.,  Shell  Lake, 
Wisconsin,  and  thereby  indirectly 
acquire  Shell  Lake  State  Bank,  Shell 
Lake,  Wisconsin. 

B.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short.  Vice  President)  2200 
North  Pearl  Street.  Dallas.  Texas  75201- 
2272: 

1.  Joe  Dan  Coe,  Winnsboro,  Texas;  to 
retain  a  total  of  14.09  percent  of  the 
voting  shares  of  Franklin  National 
Bankshares.  Inc.,  Mt.  Vernon,  Texas, 
and  thereby  indirectly  acquire  Franklin 
National  Bank,  Mt  Vernon,  Texas. 


Board  of  Govemois  of  the  Federal  Reserve 
System,  August  27, 1996. 
WiUiuaW.WilM 
Secretary  of  the  Board. 
IFR  Doc.  9&-22281  Filed  8-30-96;  8:45  am} 

BILUNO  COOC  aiO-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Diseasa  Control  and 
Prevention 

Advisory  Committee  to  the  Director, 
Centers  for  Disease  Control  and 
Prevention:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting. 

Name:  Advisory  Committee  to  the  Director, 
CDC 

Time  and  Date:  8:30  a.m.-3  p.m.. 
September  19, 1996. 

Place:  CDC.  Auditorium  A.  1600  Clifton 
Road,  NE,  Atlanta,  Georgia  30333. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  This  committee  advises  the 
Director,  CDC,  on  policy  issues  and  broad 
strategies  that  will  enable  CDC,  the  Nation's 
prevention  agency,  to  fulfill  its  mission  of 
promoting  health  and  quality  of  life  by 
preventing  and  controlling  disease,  injury, 
and  disability.  The  Committee  recommends 
ways  to  incorporate  prevention  activities 
more  fully  into  health  care.  It  also  provides 
guidance  to  help  CDC  work  more  effectively 
with  its  various  constitaents,  in  both  the 
private  and  public  sectors,  to  make 
prevention  a  practical  reality. 

Matters  to  be  Discussed:  Agenda  items  will 
include  updates  from  CDC  Director,  David 
Satcher.  M.D.,  Fh.D.,  followed  by  cenunittee 
discussion  on  strategic  thinking  about  the 
future  of  CDC  and  public  health,  and  on 
lessons  from  the  Los  Angeles  measles  vaccine 
study. 

Agenda  items  are  subiect  to  change  as 
priorities  dictate. 

Contact  Person  For  More  information: 
Linda  Kay  McGowan,  Acting  Executive 
Secretary,  Advisory  Committee  to  the 
Director,  CDC,  1600  Clifton  Road,  NE,  M/S 
D-24.  Atlanta,  Geoigia  30333,  telephone  404/ 
639-7080. 

Dated:  August  27, 1996. 
Caroljm  I.  Rusaell, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 
(FR  Doc  96-22333  Filed  8-30-96;  8:45  am) 

BILLma  COOC  41«»>1S-M 


Food  and  Drug  Administration 
[DoctotNo.96E-0102] 

DetaiTnination  of  Regulatory  Raviaw 
Period  for  Purposes  of  Patent 
Extension;  CEDAXcs)  Capsules 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  fteriod  for 
CtUAX®  capsules  and  is  publishing 
this  notice  of  that  determination  as 
required  by  law.  FDA  has  made  the 
determination  because  of  the 
submission  of  an  application  to  the 
Commissioner  of  Patents  and 
Trademarks.  Department  of  Commerce, 
for  the  extension  of  a  patent  which 
claims  that  human  drug  product. 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Parklawn  Dr..  rm.  1-23. 
Rockville.  MD  20857. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Brian  J.  Malkin,  Office  of  Health  Affairs 
(HFY-20).  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-1382. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  {)ermit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
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subtracted  as  well  as  any  time  that  may 
have  occuned  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatpry  review  period  for 
a  human  drug  product  will  include  all 
of  the  testily  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  pnxluct  CEDAX® 
capsules  (c0ftibuten  dihydrate). 
CEDAX®  capsules  is  indicated  for  the 
treatment  of  individuals  with  mild-to- 
moderate  infections  caused  by 
susceptible  strains  of  the  designated 
microorganisms  in  the  specific 
conditions:  Acute  Bacterial 
Exacerbations  of  Chronic  Bronchitis  due 
to  Haemophilus  influenzae  (including 
B-lactamas9-producing  strains). 
Moraxella  oatorr/ia7js  (including  B- 
lactamase  paroducing  strains)  or 
Streptoccocus  pneumoniae  (penicillin- 
susceptible  strains  only).  Acute 
Bacterial  Otitis  Media  due  to  H.  '^'~ 

influenzae  (including  B-lactamase 
producing  strains),  M.  catarrhalis 
(including  B-lactamase  producing 
strains),  or  JS.  pyogenes,  or  Pharyngitis 
and  Tonsillitis  due  to  S.  pyogenes. 
Subsequent  to  this  approval,  the  Patent 
and  Trademark  Office  received  a  patent 
term  restoration  appUcation  for 
CEDAX®  capsules  (U.S.  Patent  No.  4, 
634,697)  from  Schering-Plough  Corp. 
and  the  Patent  and  Trademark  Office 
requested  PDA's  assistance  in 
determining  this  patent's  eUgibility  for 
patent  term  restoration.  In  a  letter  dated 
April  10,  1996,  FDA  advised  the  Patent 
and  Trademark  Office  that  this  human 
drug  product  had  undergone  a 
regulatory  review  period  and  that  the 
approval  of  CEDAX®  capsules 
represented  the  first  permitted 
commercial  mtirketing  or  use  of  the 
product.  Shortly  thereafter,  the  Patent 
and  Trademark  Office  requested  that 
FDA  determine  the  product's  regulatory 
review  period. 

FDA  nas  determined  that  the 
applicable  regulatory  review  period  for 
CEDAX®  capsules  is  3,065  days.  Of  this 
time,  1,603  days  occurred  during  the 
testing  phase  of  the  regulatory  review 
period,  while  1,462  days  occurred 
during  the  approval  phase.  These 
periods  of  time  were  derived  from  the 
following  dates: 

1.  The  dtte  an  exemption  under 
section  509(i)  of  the  Federal  Food.  Drug, 
and  Cosmic  Act  (21  U.S.C.  355(i)) 
became  effective:  August  1, 1987.  "The 
appUcant  claims  August  2, 1987,  as  the 
date  the  investigational  new  drug 
applicatioQ  (IND)  became  effective. 
However.  FDA  records  indicate  that  the 
IND  efl^ective  date  was  August  1, 1987, 
which  waa  30  days  after  FDA  receipt  of 
the  IND. 


2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section  507 
of  the  Fed^al  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  357):  December  20. 1991. 
FDA  has  verified  the  applicant's  claim 
that  the  new  drug  application  (NDA)  for 
CEDAX®  capsules  (NDA  20-685)  was 
initially  submitted  on  December  20, 
1991. 

3.  The  date  the  application  was 
approved:  December  20, 1995.  FDA  has 
verified  the  applicant's  claim  that  NDA 
20-685  was  approved  on  December  20, 
1995. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  1,826  days  of  patent 
term  restoration. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  November  4, 1996,  submit 
to  the  Dockets  Management  Branch 
(address  above)  written  comiiients  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA, 
on  or  befcve  March  %  1997,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  dtiring  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Kept.  857, 
part  1,  98th  Cong.,  2d  sess.,  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m:,  Monday  through 
Friday. 

Dated:  August  16, 1996. 
Stuart  L.  Nightingale. 
Associate  Commissioner  for  Health  Affairs. 
(PR  Doc.  96-22285  Filed  8-30-96;  8:45  am) 
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Health  Care  Financing  Administration 

[BPD-842-NC] 
raN0938-AH76 

miodicare  Program;  Schedule  of 
Prospectively  Determined  Payment 
Rates  for  Skilled  Nursing  Facility 
Inpatient  Routine  Service  Costs 

AGENCY:  Health  Care  Financing 
AdministraUon  (HCFA),  HHS. 
action:  Final  notice  with  comment 
period. 

summary:  This  final  notice  with 
comment  period  sets  forth  the  schedule 
of  payment  rates  for  low  Medicare 
volume  skilled  nursing  facilities  for 
prospective  payments  for  routine 
service  costs  for  Federal  fiscal  year  1997 
(cost  reporting  periods  beginning  on  or 
after  October  1, 1996  and  before  October 
1. 1997).  Section  1888(d)  of  the  Social 
Security  Act  requires  the  Secretary  to 
establish  and  publish  the  prospectively 
determined  payment  rates  90  days  prior 
to  the  beginning  of  the  affected  Federal 
fiscal  year. 

DATES:  Effective  date:  The  schedule  of 
payment  rates  is  effective  for  cost 
'  reporting  periods  beginning  on  or  after 
October  1,1996. 

Comment  date:  Written  comments 
will  be  considered  if  we  receive  them  at 
the  appropriate  address,  as  provided 
below,  no  later  than  5:00  p.m.  on 
November  4, 1996. 

ADDRESSES:  Mail  written  comments  (an 
original  and  three  copies)  to  the 
following  address:  Health  Care 
Financing  Administration,  Department 
of  Health  and  Human  Services, 
Attention:  BPD-842-^C.  P.O.  Box  7517, 
Baltimore,  MD  21244-0517. 

If  you  prefer,  you  may  deliver  your 
written  comments  (an  original  and  three 
copies)  to  one  of  the  following 
addresses:  Room  309-G,  Hubert  H. 
Humphrey  Building,  200  Independence 
Avenue,  SW,  Washington,  DC  20201,  or 
C5-09-26,  7500  Security  Boulevard. 
Baltimore,  MD  21244-1850. 

Comments  may  also  be  submitted 
electronically  to  the  following  e-mail 
address:  BPD-842-NC@hcfa.gov.  E-mail 
comments  must  include  the  full  name 
and  address  of  the  sender  and  must  be 
submitted  to  the  referenced  address  in 
order  to  be  considered.  All  comments 
must  be  incorporated  in  the  e-mail 
message  because  we  may  not  be  able  to 
access  attachments.  Electronically 
submitted  comments  will  be  available 
for  public  inspection  at  the 
Independence  Avenue  address,  below. 

Because  of  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
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commenting,  please  refer  to  file  code 
BPD-842-NC.  Comments  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
generally  beginning  approximately  3 
weeks  after  publication  of  a  document, 
in  Room  309-G  of  the  Department's 
offices  at  200  Independence  Avenue, 
SW,  Washington,  DC.  on  Monday 
through  Friday  of  each  week  firom  8:30 
a.m.  to  5  p.m.  (phone:  (202)  690-7890). 

Copies:  To  order  copies  of  the  Federal 
Register  containing  this  docximent,  send 
your  request  to:  New  Orders, 
Superintendent  of  Documents,  P.O.  Box 
371954,  Pittsburgh.  PA  15250-7954. 
Specify  the  date  of  the  issue  requested 
and  enclose  a  check  or  money  order 
payable  to  the  Superintendent  of 
Documents,  or  enclose  your  Visa  or 
Master  Card  number  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 
512-1800  or  by  faxing  to  (202)  512- 
2250.  The  cost  for  each  copy  is  $8.00. 
As  an  alternative,  you  can  view  and 
photocopy  the  Federal  Register 
document  at  most  libraries  designated 
as  Federal  Depository  Libraries  and  at 
many  other  public  and  academic 
libraries  throughout  the  coimtry  that 
receive  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Menning  (410)  786—4594. 

SUPPl£MENTARY  INFORMATION: 
I.  Background 

Section  1888  of  the  Social  Security 
Act  (the  Act)  sets  forth  the  statutory 
requirements  concerning  Medicare 
payments  to  skilled  nursing  facilities 
(SNFs)  for  their  routine  service  costs  for 
services  furnished  to  Medicare 
beneficiaries.  Most  SNFs  are  paid  on  a 
reasonable  cost  basis  up  to  a  schedule 
of  routine  service  per  diem  cost  limits 
established  in  accordance  with  the 
general  reasonable  cost  provisions  of 
section  1861(v)(l)  of  the  Act  and  the 
specific  SNF  payment  provisions  of 
section  1888  of  the  Act.  However,  under 
the  provision  at  section  1888(d)  of  the 
Act,  for  cost  reporting  periods  beginning 
on  or  after  October  1. 1986.  a  SNF  with 
fewer  than  1,500  Medicare  covered  days 
in  a  given  cost  reporting  period  may 
choose  to  receive  payment  based  on  a 
prospectively  determined  payment  rate 
in  the  subsequent  cost  reporting  period. 
The  prospectively  determined  payment 
rates  for  low  Medicare  volume  SNFs  are 
established  on  a  per  diem  basis  and 
include  payment  for  the  cost  of 
furnishing  general  inpatient  routine 
services  and  capital-related  costs 
associated  with  routine  services. 

The  per  diem  amounts  may  not 
exceed  the  limit  on  routine  service  costs 


set  forth  in  section  1888(a)  of  the  Act 
with  respect  to  the  facility,  adjusted  to 
take  into  accoimt  average  capital-related 
costs  with  respect  to  the  type  and 
location  of  the  facility.  The  limit  used 
for  this  purpose  is  the  applicable 
routine  service  cost  limit  in  effect  when 
the  provider  elects  to  be  paid  under  the 
prospectively  determined  payment 
rates. 

For  SNFs  located  in  an  urban  area,  the 
prospectively  determined  payment 
amount  is  equal  to  105  percent  of  the 
mean  of  the  per  diem  reasonable  routine 
service  and  routine  capital-related  costs 
of  services  for  SNFs  in  urban  areas 
within  the  same  census  region.  The 
mean  per  diem  is  determined  without 
regard  to  the  limitations  of  section 
1888(a)  of  the  Act  and  is  adjusted  for 
difiierent  area  wage  levels. 

For  SNFs  located  in  a  rural  area,  the 
prospectively  determined  payment 
amount  is  equal  to  105  percent  of  the 
mean  of  the  per  diem  reasonable  routine 
service  and  routine  capital-related  costs 
of  covered  services  for  SNFs  in  rural 
areas  within  the  same  census  region. 
The  mean  per  diem  is  determined 
without  regard  to  the  limitations  of 
section  1888(a)  of  the  Act  and  is 
adjusted  for  different  area  wage  levels. 

Prior  to  the  enactment  of  the  Omnibus 
Budget  Reconciliation  Act  of  1993 
(OBRA  1993;  Public  Uw  103-66).  we 
published  guidelines  specifying  the 
methodology  and  data  used  and  the 
actual  prospectively  determined 
payment  rates  armually  in  the  Medicare 
Provider  Reimbursement  Manual  (HCFA 
Pub.  15-1).  The  general  requirements 
for  the  rates  were  included  under 
sections  2820  and  2821  of  the  manual 
and  the  actual  rates,  the  most  recent 
effective  for  Federal  fiscal  year  1993, 
were  in  section  2828  of  the  manual. 

Section  13503(b)  of  OBRA  1993 
prohibited  changes  to  the  Federal  fiscal 
year  1993  prospectively  determined 
payment  rates  paid  under  section 
1888(d)  of  the  Act  for  services  furnished 
during  cost  reporting  periods  beginning 
in  Federal  fiscal  year  1994  and  in 
Federal  fiscal  year  1995,  except  as  may 
be  necessary  to  take  into  account  the 
amendments  made  by  section  13503(c). 
Section  13503(c)  of  OBRA  1993 
amended  sections  1861(v)(l)(B)  and 
1878(f)(2)  of  die  Act  by  eliminating 
return  on  owner's  equity  for  services 
furnished  on  or  after  October  1, 1993. 

On  July  21, 1995,  we  published  in  the 
Federal  Register  a  final  rule  (60  FR 
37590)  that  codified  in  the  Code  of 
Federal  Regulations  the  statutory 
requirements  for  the  optional 
prospectively  determined  payment 
system  for  low  Medicare  volume  SNFs 
and  the  guidelines  on  the  methodology 


and  data  used  that  were  in  the  Provider 
Reimbursement  Manual.  These 
implementing  regulations,  effective  aa 
August  21, 1995.  appear  at  42  CFR 
413.1,  413.24  and  413.300  through 
413.321. 

Under  the  provisions  of 
§  413.312(a)(1),  to  caicuUte  the 
prospeetively  determined  payment 
rates,  we  use  the  SNF  cost  data  that 
were  used  to  develop  the  applicable 
SNF  inpatient  routine  service  cost 
limits,  a  wage  index  to  adjust  for  area 
wage  differences,  and  the  most  recent 
projections  of  increases  in  the  costs 
from  the  SNF  market  basket  (inflation 
factors).  Section  413.312(a)(2)  provides 
that  we  will  annoimce  in  the  Federal 
Register  the  wage  index  and  the  annual 
percentage  increases  in  the  market 
basket  used  in  the  calculation  of  the 
rates.  In  addition.  §413.320  provides 
that  at  least  90  days  before  the 
beginning  of  a  Federal  fiscal  year  to 
which  revised  prosp>ectively  determined 
payment  rates  are  to  be  appHed.  HCFA 
will  publish  a  notice  in  the  Federal 
Register  establishing  the  rates  for 
routine  services  and  explaining  the 
basis  on  which  the  rates  are  calculated. 

This  notice  announces  the  schedule  of 
payment  rates  for  prospective  payments 
for  routine  service  costs  in  Federal  fiscal 
year  1997  (cost  reporting  periods 
beginning  on  or  after  October  1. 1996 
and  before  October  1, 1997)  for  low 
Medicare  volume  SNFs  that  elect  this 
method  of  payment.  This  notice 
represents  the  first  schedule  of 
prospectively  determined  payment  rates 
published  in  a  Federal  Register  notice 
after  the  effective  date  of  the  July  1995 
implementing  regulations.  In  addition, 
this  notice  includes  the  inflation  factors 
to  update  the  routine  service  cost  limits 
applicable  for  Federal  fiscal  year  1997, 
which  are  necessary  to  compute  a  SNF's 
prospectively  determined  payment  rate. 

n.  Update  of  the  Schedule  of 
ProspectiTely  Determined  Pajrment 
Rates 

As  mentioned  earlier,  the  statute 
provided  that  both  the  SNF  routine 
service  cost  limits  and  the  prospectively 
determined  payment  rates  be  frozen  at 
the  Federal  fiscal  year  1993  amounts  for. 
cost  reporting  periods  beginning  in 
Federal  fiscal  year  1994  and  in  FedOTal 
fiscal  year  1995.  As  a  result  of  these 
rates  and  limits  remaining  at  the  Federal 
fiscal  year  1993  levels,  the  Medicare 
program  experienced  a  savings  in 
Medicare  trust  funds.  We  had 
anticipated  that,  because  of  these  prior 
years'  savings,  we  would  have 
legislative  support  to  preserve  these 
program  savings  for  Federal  fiscal  year 
1996  and  later.  We  expected  to  do  this 
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by  trending  the  Federal  fiscal  year  1993 
limits  and  rates  to  cost  reporting  periods 
beginning  In  Federal  fiscal  year  1996, 
except  that  the  inflation  factors  for 
Federal  fiscal  year  1994  and  Federal 
fiscal  year  1995  would  not  be  included. 
However,  such  legislation  has  not  been 
enacted.  Therefore,  in  the  interim  for 
Federal  fiscal  year  1996,  we  prodded 
the  Medicare  intermediaries  with 
updated  Federal  fiscal  year  1996  limits 
and  rates  by  trending  the  Federal  fiscal 
1993  data  to  Federal  fiscal  1996  by 
using  the  projected  inflation  factors  and 
the  methodology  described  in  the 
October  7, 1992  Federal  Register  notice 
(57  FR  46177)  that  annoimced  the 
Federal  fiscal  year  1993  limits 
(including  the  inflation  factors  for 
Federal  fiscal  years  1994  and  1995). 

In  addition,  in  May  1996,  we 
provided  all  Medicare  intermediaries 
with  revisions  to  the  Federal  fiscal  year 
1993  cost  limits  and  prospectively 
determined  payment  rates  that  reflected 
correction$  to  the  projected  inflation 
factors  usqd  in  the  October  7, 1992 
notice.  (An  explanation  of  the 
circumstances  under  which  HCFA 
corrects  projected  inflation  factors  is  in 
the  October  7, 1992  notice  (57  FR  46179 
through  4Q180).)  These  revised  Federal 
fiscal  year  1993  limits  and  rates  were 
also  used  to  compute  updated  limits 
and  rates  tor  cost  reporting  periods 
beginning  in  Federal  fiscal  year  1996. 
However,  these  revisions  did  not  a£fect 
prospectively  determined  payment  rates 
issued  before  the  May  1996  notification 
to  the  intermediaries. 

In  develpping  the  prospectively 
determined  payment  rates  elective  with 
this  notice,  we  are  using  the  basic 
methodology  and  cost  report  data 
specified  in  §413.312  of  the  regulations 
(and  described  in  section  2828  of  the 
Provider  Reimbursement  Manual).  We 
will  continue  to  use  the  same  wage 
indexes  and  the  same  urban  and  rural 
designations  used  to  compute  the 
Federal  fiscal  year  1993  cost  limits  and 
prospectiilely  determined  rates,  as 
specified  in  the  October  7, 1992  Federal 
Register  nptice  and  described  in  section 
2828  of  th^  Provider  Reimbursement 
Manual,  respectively.  In  addition,  we 
will  continue  to  provide  a  per  diem  add- 
on to  the  prospectively  determined 
ptayment  mtes  to  account  for  costs 
incurred  by  SNFs  in  complying  with  the 
nursing  home  reform  provisions 
specified  in  section  1819  of  the  Act 
(enacted  by  OBRA  1987),  including  the 
costs  of  conducting  nurse  aide  training 
and  competency  evaluations,  and  for 
costs  associated  with  the  Occupational 
Safety  and  Health  Administration 
(OSHA)  u^iiversal  precaution 
requiremehts. 


Tables  I  and  II  under  section  IV.  of 
this  notice  contain  the  Federal  fiscal 
year  1997  prospectively  determined 
payment  rates.  Table  III  under  section 
rv.  of  this  notice  contains  the  Federal 
fiscal  year  1997  routine  service  cost 
limits.  Table  FV  under  section  IV.  of  this 
notice  contains  the  monthly  inflation 
factors  to  be  applied  to  full  12  month 
cost  reporting  periods  beginning  in 
Federal  fiscal  year  1997. 

m.  Methodology  for  Determining 
Prospectively  Determined  Per  Diem 
Payment  Rates 

The  schedule  of  rates  set  forth  in 
tables  I  and  11  under  section  IV.  of  this 
•notice  applies  to  all  SNFs  that  qualify 
and  request  to  receive  the  optional 
prospective  payment  rate  for  routine 
services  under  the  provisions  of  subpart 
I  of  part  413.  Under  §  413.314(d),  a 
SNF's  prospective  payment  rate, 
excluding  capital-related  costs,  cannot 
exceed  its  actual  routine  service  cost 
limit  (without  regard  to  exceptions, 
exemptions,  or  retroactive  adjustments) 
in  effect  at  the  time  of  the  election  to  be 
paid  a  prospectively  determined 
payment  rate.  The  prospectively 
determined  payment  rate  is  in  place  of 
payment  that  would  otherwise  be  made 
for  routine  service  costs  and  associated 
capital-related  costs  under  section 
1861(v)  of  the  Act.  There  are  no 
retroactive  adjustments  to  these  rates 
and  under  §  413.308(c),  an  SNF  may  not 
revoke  its  request  to  be  paid  under  this 
provision  after  it  has  received  the  initial 
determination  of  eligibility  from  the 
intermediary  and  the  cost  reporting 
period  has  begun. 

A.  Data 

The  actual  cost  data  used  to  develop 
the  prospectively  determined  payment 
rates  for  cost  reporting  periods 
beginning  in  FY  1993  were  obtained 
bom  settled  freestanding  SNF  Medicare 
cost  reports  for  periods  ending  on  or 
after  June  30, 1989,  and  through  May  31, 
1990.  Comparable  data  for  hospital- 
based  SNFs  were  obtained  from  settled 
Medicare  cost  reports  for  periods  ending 
on  or  after  October  31, 1988,  and 
through  September  30, 1989.  We  are 
continuing  to  use  the  same  cost  report 
data  to  develop  the  prospectively 
determined  payment  rates  in  this  notice. 

B.  Use  of  the  Most  Recent  Available 
Inflation  Factors 

We  are  continuing  to  use  the  SNF 
input  price  market  basket  index 
(inflation  factor)  to  adjust  the  cost  report 
data  to  the  initial  cost  reporting  period 
to  which  the  prospectively  determined 
payment  rates  apply,  llie  inflation 
factors  are  comprised  of  a  "market 


basket"  of  the  most  commonly  used 
categories  of  SNF  routine  service 
expenses.  The  categories  used  are  based 
primarily  on  those  used  in  the  National 
Center  for  Health  Statistics  in  its 
National  Nursing  Home  Surveys.  The 
categories  are  weighted  according  to  the 
estimated  proportion  of  SNF  routine 
service  cost  attributable  to  each 
category.  The  Appendix  to  this  notice 
specifies  the  weights  used  in  each 
category. 

We  are  adjusting  the  cost  report  data 
described  above  using  the  most  recent 
available  inflation  fectors  shown  below. 
These  inflation  factors  are  similar  to 
those  used  in  the  May  1996  notification 
to  the  intermediaries  described  in 
section  n.  of  this  notice.  These  inflation 
factors,  representing  the  annual 
percentage  increases  in  the  market 
basket  over  the  previous  year,  are: 

„.5.l 


1988. 
1989. 
1990. 
1991. 
1992. 
1993. 
1994. 
1995. 
1996. 
1997. 
1998. 


.6.6 
.6.3 
.4.4 
.3.8 
.3.7 
.3.4 
.2.9 
..2.9 
..3.2 
,.3.4 


If  a  facility  has  a  cost  reporting  period 
beginning  in  a  month  after  October  1, 
1996,  the  intermediary  increases  the 
adjusted  routine  operating  portion  of  the 
rate  that  otherwise  apply  to  the  SNF  by 
the  factor  &t)m  Table  IV  of  this  notice 
that  corresponds  to  the  month  and  year 
in  which  the  cost  reporting  period 
begins.  Each  factor  represents  the 
compoimded  monthly  increase  derived 
from  the  annual  increase  in  the  market 
basket  index  and  is  used  to  account  for 
inflation  in  costs  that  occur  after  the 
date  on  which  the  prospective  payment 
rates  are  effective. 

If  a  facility  uses  a  cost  reporting 
period  that  is  not  12  months  in 
diu^tion,  a  special  adjustment  factor 
will  be  calculated.  This  is  necessary 
because  market  basket  increases  are 
computed  to  the  midpoint  of  a  cost 
reporting  period  and  the  adjustment 
factors  in  Table  IV  of  this  notice  are 
based  on  an  assumed  12-month  cost 
reporting  period.  For  cost  reporting 
periods  of  other  than  12  months,  the 
calculation  is  done  for  the  midpoint  of 
the  specific  cost  reporting  period.  The 
SNF's  intermediary  obtains  this 
adjustment  factor  fit>m  HCFA  central 
office. 

C.  Use  of  Wage  Index  to  Adjust  Labor- 
Related  Cost 

We  are  continuing  to  use  the  hospital 
industry  wage  index  to  accoimt  for  area 
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wage  differences.  We  are  continuing  to 
apply  the  wage  index  to  five  categories 
of  labor-related  costs:  wages,  employee 
benefits,  health  service  costs,  business 
service  costs,  and  other  miscellaneous 
costs.  The  portion  of  labor-related  costs 
remains  at  the  level  of  83.1  percent.  In 
addition,  the  same  wage  index  values 
and  urban/rural  designations,  as  shown 
in  Tables  V  and  VI  of  this  notice,  are  to 
be  applied  to  the  labor-related  pcHlion  of 
the  prospectively  determined  payment 
rates  in  this  notice.  (These  are  the  same 
wage  index  values  and  urban/riiral 
designations  shown  in  the  October  7, 
1992  cost  limit  notice  and  section  2828 
of  the  Provider  Reimbursement 
Manual.) 

D.  Use  of  Classification  System 

We  will  retain  the  classification 
system  based  on  grouping  SNFs  by 
census  regions  and  by  uiban  or  nual 
area  designation  within  the  region.  As 
required  by  sections  1888(d)(3)  and 
1886(d)(2)(D)  of  the  Act,  the  term 
"region"  means  one  of  the  nine  census 
divisions,  comprising  the  fifty  States 
and  the  District  of  Columbia, 
established  by  the  Bureau  of  Census  for 
statistical  and  reporting  purposes.  The 
term  "urban  area"  means  an  area  within 
a  Metropolitan  Statistical  Area  (MSA) 
(as  defined  by  the  Office  of  Management 


and  Budget  (OMBJ,  with  exceptions  for 
certain  New  England  Coimty 
Metropolitan  Areas  (NECMAs),  as 
described  in  a  notice  published  in  the 
Federal  Register  on  April  1, 1991  (56  FR 
13319)).  The  term  "rural  area"  means  an 
area  outside  of  an  MSA. 

E.  Use  ofOBRA  1967  and  OSHA  Per 
Diem  Add-on 

Section  l861(v)(l)(E)  of  the  Act 
provides  for  payment  for  costs  incurred 
by  SNFs  in  complying  with  the  nursing 
home  reform  provisions  specified  in 
section  1819  of  the  Act,  including  the 
costs  of  conducting  nurse  aide  training 
and  competency  evaluations  (referred  to 
as  the  OBRA  1987  nursing  home 
reform).  Since  the  cost  report  data  used 
in  this  notice  does  not  accoimt  for  the 
costs  of  implementing  the  OBRA  1987 
niusing  home  reform  provisions,  we 
will  continue  to  provide  a  per  diem  add- 
on for  these  costs.  In  addition,  we  will 
continue  to  provide  a  per  diem  add-on 
for  the  costs  associated  with  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  universal 
precaution  requirements.  A  detailed 
description  of  the  derivation  of  the  per 
diem  add-on  is  contained  in  section 
2828  of  the  Provider  Reimbursement 
Manual.  The  amount  of  the  OBRA/ 
OSHA  per  diem  add-on  to  determine 


prospectively  determined  payment  rates 
for  cost  reporting  periods  beginning  in 
PedOTal  fiscal  year  1997  is  $2.06.  (For 
cost  limit  purposes,  the  per  diem  add- 
on is  $2.20  for  Federal  fiscal  year  1997.) 

F.  Comparison  of  Provider's  Prospective 
Payment  Rate  with  Provider's  Cost  Limit 

Below  is  an  example  of  the 
calculation  of  the  prospectively 
determined  payment  rate  for  a  provider ' 
including  the  comparison  of  the 
adjusted  routine  operating  portion  of  the 
rate  with  the  applicable  routine 
operating  cost  limit  applicable  to  the 
specific  provider.  The  capital-related 
component  of  the  rate  is  added  to  the 
lower  of  the  SNF's  specific  cost  limit  or 
its  adjusted  routine  operating  portion  of 
the  rate  to  arrive  at  the  provider's  actual 
prospectively  determined  payment  rate. 

Example:  In  this  case,  the  adjusted 
cost  limit  is  less  than  the  adjusted 
routine  operating  portion  of  the  rate  for 
a  fireestanding  SNF  located  in 
Providence,  Rhode  Island  (MSA  Region 
1),  with  a  cost  reporting  period 
beginning  January  1, 1997.  Therefore, 
the  (Hospectively  determined  payment 
rate  for  this  SNF  is  the  adjusted  cost 
limit  plus  the  capital-related  component 
ofthe  rate  ($126.12). 


Limit  (From  Table  III) 
Rate  (FroiTi  Table  I) .. 


Latxx-relat- 
ed  compo- 
nent 


$88.45 
$116.46 


Non-tabor 

related 
cofrponent 


$18.99 
$22.21 


Capital-re- 
lated com- 
ponent 


$10.00 


Calculation  of  Prospective  Payment  Rate 


Labor-Related  Comporwnt „ 

Wage  Index „ 

Adjusted  Labor  Corrponent 

NofvLatxx  Component ,. . 

OBRA/OSHA  Per  Diem  Add-on „ 

Adjusted  Limit/Rate 

CoJst  Reporting  Year  Adjustment  Factor 

Applicable  Limit  and  Operating  Rate  Portion 

Cajwtal-Related  Component 

Prospectively  Determined  Payment  Rate 


Limit 


$88.45 

xl.0630 
$94.02 
S18.99 
>$2.20 

$115.21 
x1 .00796 

$116.12 
••■10.00 

$126.12 


Rate 


$116.46 

xl.0630 

$123.80 

22^1 

f$2.06 

$148.07 

x1 .00796 

$149.25 


Rate  source 


(Table  I). 
(Table  V). 

(Table  I). 
(Sec  III.E). 

(Table  IV). 

(Table  I). 


Table  I.— Prospective  Rates— MSA  Locations,  Effective  for  Cost  Reporting  Periods  Beginning  in  FY  1997 


Region^ 


1.  New  England  (CT,  ME.  MA,  NH,  Rl,  VT)  

2.  Middle  Atlantic  (PA,  NJ,  NY) 

3.  South  Atlanfic  (DE,  DC,  FL,  GA,  MD,  NC,  SC,  VA,  WV) 

4.  East  North  Central  (IL,  IN,  Ml,  OH,  Wl) 

5.  East  South  Central  (AL,  KY,  MS,  TN)  

6.  West  North  Central  (lA,  KS,  MN,  MO,  NB,  ND,  SD) 

7.  West  South  Central  (AR,  LA,  OK,  TX)  _. _.. 


Labor-relat- 
ed 


$116.46 

112.33 

100.69 

95.68 

96.25 

102.64 

89.81 


Noniabor- 
related 


$2221 
20.30 
16.19 
15.90 
14.16 
17.05 
14.03 


$10.00 
9.79 
9.81 
9.18 
7.32 
10.23 
10.06 
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Table  I.— Prospective  Rates— MSA  Locatkdns,  Effective  for  Cost  Reporting  Periods  Beginning  in  FY  1997— 

Continued 


Region^ 


8.  Mountain  (AZ.  CO.  ID.  MT.  NV.  NM.  UT.  WY) 

9.  Pacific  (ak;  ca.  hi.  or.  WA) 


Labor-relat- 
ed 


106.86 
97.24 


Nonlabor- 
retated 


18.25 
19.93 


13.04 
8.40 


'  There  are  16  MSAs  that  have  counties  in  two  or  more  regions.  For  each  of  these  MSAs,  the  region  in  which  a  majority  of  the  SNFs  are  lo- 
cated determfcies  the  regtonal  rate  thai  is  paid  as  shown  below.  This  is  the  same  methodology  as  that  used  to  implement  the  requirements  of 
section  1886W(2)(D)  of  the  Act  as  they  apply  to  the  hospital  prospective  payment 


saL 


The  MSAs  are  as  follows: 


MSA 


Ctiattanooga.  TN-GA  ....^..._...„~~~ — -.~. 

Cincinnati.  OM-KY-IN  

Columbus,  GA-AL „ 

Davenport-Rock  Island-Mofine,  lA-ll 

Duluth-Superior.  MN-WI 

Evansville-Handerson,  IN-KY 

Huntington-A$h<and,  WV-KY-OH  

Johnson  City-Kingsport-Bristol,  TN-VA 

Louisville,  KY-IN  

Memphis,  TN-AR-*4S  

Minneapofe-SL  Paul.  MN-4/VI 


Parkersburg-Marietta,  WV-OH  ... 

St  Louis,  MO-^L  

SteubenviMe-Weirton,  OH-WV  ..„ 

Wheeling.  WV-OH 

Wilnwigton-Newark,  DE-Ni-MO 


Region 


5 

4 
3 
4 
6 
4 
3 
5 
5 
5 
6 
3 
6 
4 
3 
3 


Table  ll.-t-PROSPECTivE  Rates— Non-MSA  Locations  Effective  for  Cost  Reporting  Periods  Beginning  in  FY 

1997 


Regkm 


1.  New  Engt*xJ  (CT.  ME.  MA.  NH.  Rl.  VT)  

2.  Middle  Atlantic  (PA,  NJ.  NY) — 

3.  South  Adantic  (DE.  DC.  FL,  GA,  MD,  NC.  SC.  VA.  WV)  .„.. 

4.  East  Uortty  Central  (IL,  IN,  Ml,  OH.  Wl) 

5.  East  Soutti  Central  (AL.  KY.  MS,  TN)  

6.  West  North  Central  (lA.  KS.  MN.  MO.  NB.  ND.  SD) 

7.  West  South  Central  (AR.  LA,  OK.  TX)  

8.  Mountain  ^^Z.  CO.  ID.  MT.  NV.  NM.  UT.  WY) 

9.  Pacific  (AK.  CA.  HI,  OR.  WA)  _„ „ _. 


Labor-relat- 
ed 


$125.72 
117.44 
111.02 
104.72 
105.49 
108.01 
102.51 
107.03 
119.77 


Nonlabor- 
related 


$20.96 
16.86 
15.09 
14.62 
13.28 
14.37 
13.03 
15.69 
20.11 


Capital-re- 
lated 


$10.58 
7.94 
9.19 
8.28 
6.77 
6.66 
9.22 
8.36 
10.16 


Table  III,— Routine  Service  Cost  Limits  in  Effect  for  Cost  Reporting  Periods  Beginning  in  Federal  Fiscal 

Year  1997 


Provider  type/kx»lk)n 


Freestanding 

MSA  ....^ 

Non-MSA 

Hospital  bas«d: 

MSA  llmjt 

Non-MSA  Nmit 


Labor-relat- 
ed compo- 
nent 


$88.45 
89.81 

124!76 
114.31 


Non-labor- 
related 
component 


$18.99 
15.16 


26.45 
19.01 


obra/ 
OSHA  add- 
ons 


$2.20 


2.20 
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Table  IV.— Cost  Reporting  Year 
Adjustment  Factors  ^  Effective 
FOR  Cost  Reporting  Periods  Be- 
ginning in  FY  1997 


If  an  SNF  cost  reporting  period 
t)egins: 

The  ad- 
justment 
factor  is: 

November  1. 1996 

December  1, 1996 „ 

January  1, 1997 

1.00268 
1.00528 
1.00796 

F^f^mry  1    1997  

1.01083 

March  1, 1997 „ 

1.01343 

April  1. 1997  _ 

May  1,  1997 __ 

1.01631 
1.01910 

June  1. 1997 

July  1, 1997 

1.02200 
1.02481 

August  1. 1997  

September  1, 1997 

1.02773 
1.03066 

^  Based  on  compounded  actual  market  bas- 
ket inflatkKi  rates  of  3.70  percent  for  1993, 
3.40  percent  for  1994  and  projected  rates  of 
2.90  percent  for  1995,  2.90  percent  for  1996, 
3.20  percent  for  1997.  and  3.40  percent  for 
1998. 

Table  V— Wage  Index  for  Urban 
Areas 


Utten  area  (constituer^  counties 

Wage 

or  county  equivalents) 

^  index 

AWtene  TX  _.. 

0.9220 

Taytor.TX 

AguadiBa,  PR 

0.4568 

Aguada.PR 

Aguadilla.  PR 

Isabella.  PR 

Moca.  PR 

Akron.  OH  > „ 

0.9493 

Portage.  OH 

Summit  OH 

Abany.  GA „ _ 

0.8050 

Dougherty.  GA 

Lee.  GA 

Abany-Schenectady-Troy,  NY  

0.8922 

Albany.  NY 

Greene.  NY 

Montgomery,  NY 

Rensselaer,  NY 

Saratoga,  NY 

Schenectady,  NY 

Atxjquerque,  NM „.... 

1.0123 

BemallHo.  NM 

Alexandria,  LA _ 

0.8275 

Rapides,  LA 

Alientown-Bethlehem.  PA-NJ 

0.9857 

Wanen,  NJ 

Carbon.  PA 

Lehigh.  PA 

Northampton,  PA 

Altoona.  PA ^ 

0.9238 

Biair.  PA 

Amarfllo.  TX  _...._.... _............. 

0.8739 

Potter.  TX 

Randall,  TX 

Anaheim-Santa  Ana,  CA  _ 

1.2130 

Orange,  CA 

Anchorage,  AK 

1.4176 

Anchorage,  AK 

Anderson,  IN — 

0.9583 

Madteon,  IN 

nfJOOtoOft^  Ow    ■••••••■•■•••■•••••••••••••••  a^ 

0.7258 

Table  V— Wage  Index  for  Urban 
Areas — Continued 


Urban  area  (coratituent  counties 

Wage 

or  county  equivalents) 

index 

Anderson,  SC 

Ann  Aibor,  Ml  , 

1  1384 

Washtenaw.  Ml 

Annlston.  AL  

0.7931 

Calhoun.  AL 

AppietonOshkosh-Neenah.  Wl  „.. 

0.9179 

Calumet  Wl 

Outagamie.  Wl 

Winnebago.  Wl 

Aredbo.  PR 

0.3853 

Arecitx),  PR 

Camuy,  PR 

Hatilto,  PR 

QuebradiHas.  PR 

AsheviUe.  NC  „ 

0.8739 

Buncombe.  NC 

Athens.  GA  „.. 

0.8209 

.    Clarke.  GA 

Jackson,  GA 

Madnon,  GA 

Oconee,  GA 

Atlanta,  GA  

0.9506 

Barrow,  GA 

Butts,  GA 

Cherokee,  GA 

Clayton,  GA 

Cobb,GA 

Coweta,  GA 

DeKalb,  GA 

Douglas,  GA 

Fayette,  GA 

Forsyth,  GA 

Futton,  GA 

Gwinnett,  GA 
Henry,  GA 
Newton,  GA 
PaukJing,  GA 
Rockdale,  GA 
SpakHng.  GA 
Walton.  GA 

Atlantfc  City,  NJ  

Atlantic  City  ,  liJ 
Cape  May,  NJ 

Augusta,  GA-SC  

Cokimbia,  GA 
McDuffie.  GA 
Rk:hmond,  GA 
Aiken.  SC 

Aurora-Elgin,  IL 

Kane.  IL 
Kendall,  IL 

Austin,  TX  „....„_.. 

Hays.  TX 
Travis.  TX 
Williamson,  TX 

Bakersfiekl.  CA 

Kern,  CA 

Baltimore,  MD 

Anne  ArurKlel,  MD 
Baltimore.  MD 
Baltimore  City.  MD 
Carroll.  MO 
Harford.  MD 
Howard.  MD 
Queen  Annes,  MD 

Bangor,  ME  ..._ 

Penobscot  ME 

Baton  Rouge.  LA 


1.0507 
0.9401 

0.9665 
0.9599 

1.0868 
1.0156 


Table  V— Wage  Index  for  urban 
Areas — Continued 


Urban  area  (coratituent  couniiee 
oroourity  equivalents) 


0.9064 
0.9080 


Ascensk>n.  LA 

East  Baton  Rouge.  LA 

Livingston,  LA 

West  Baton  Rouge.  LA 
Battle  Creek,  Ml ™ 

Calhoun.  Ml 
Beaumont-Port  Arthur.  TX 

Hardin.  TX 

Jefferson,  TX 

Orange,  TX 
Beaver  County,  PA . 

Beaver,  PA 
Belingham.  WA  _ , 

Whatcom.  WA 
Benton  Harbor.  Ml  

Berrien.  Ml 
BergervPassak:.  NJ .,.. 

Bergen,  NJ 

Passaic,  NJ 
Billings.  MT  _ _ 

YeHowstone.  MT 
Bitoxi-Gutfport  MS 

Hancock,MS 

Harrison.  MS 
Binghamton,  NY _.... 

Broome,  NY 

Toga,  NY 
Birmingham,  AL 

Btount  AL 

Jefferson,  AL 

Saint  Clair,  AL 

Shet>y.  AL 

Waker,  AL 
Bismarck,  NO 

Burleigh.  ND 

Morton.  ND 
BkXKTiington.  IN  _ 

Monroe.  IN 
Bkx>mingtor>-NorTTtal,  IL 

McLean,  IL 
Boise  City,  ID 

Ada,  ID 
BostorvLawrence-Salem-LoweH- 
Brockton,  MA 

Essex,  MA 

Mkldlesex.  MA 
-     Norfolk,  MA 

Plymouth,  MA 

Suffolk,  MA 
BoukJer-Longmont,  CO  „ 

BouWer,  GO 
Bradenton,  FL 

Manatee,  FL 
Brazoria,  TX 

Brazoria,  TX 
Bremerton,  WA 

Kitsap,  WA 
Brklgeport-Stamford-NonMa>(-Dar>- 
bury  

FairfieW,  CT 
Brownsvile-Hartingen,  TX  

Cameron,  TX 
Bryan'College  Station,  TX 

Brazos,  TX 
Buffak),  NY 

Erie,  NY 
Burtinglon.  NC  ._ 

Alamarxse,  NC 
Burtington,  VT 


Wags 
Max 


0J465 
0J604 

1.0165 
1.0407 
0.8406 
1.0295 

0.9325 
0.8062 

0.9260 

0.8769 


0.8812 

0J639 
0.8658 
0.9757 

1.1809 


1.0149 
0.9262 
0.9314 
0.9535 

1.2032 
0J601 
0.9488 
0.8908 
0.7986 
0.9368 
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Table  V-^Wage  Index  for  Urban 
Areas— Continued 


Urban  area  (constituent  counties 
or  county  equivalent^ 


Chittenden.  VT 

Grand  Isle,  VT 
Caguas,  PR  _ 

Caguas,  PR 

Gurabo,  PR 

San  Loranz.  PR 

Agues  Bvenas,  PR 

Cayey.  PR 

Cidra.  PI4 
Canton,  OH  I _..>..««_^....~_ 

Carroll.  OH. 

StartcOH 
Casper.  WY  ...._ _ 

Natrona.  WY 
Cedar  Rapids,  lA  ™ 

Linn,  lA 
ChanripaigrvUrt>ana-Rantout,  IL  .... 

Champaign,  IL 
Charleston,  3C  

BerKeley^SC 

Char4eston.se 

Dorchester,  SC 
Charleston.  V^ 

Kanawha,  WV 

Putnam,  WV 
Charlotle-Gaftonia-Rock  Hi,  NC- 
SC  

Cabarrus.  NO 

Gaston.  NC 

Lincoln,  NC 

Meddenburg.  NC 

Rowan,  NC 

Union,  NC 

York.  SG 
Charlottesville.  VA  „ _.... 

Atjermaile,  VA 

Charlottesville  City,  VA 

Fluvanna,  VA 

Greene.  VA 
Chattanooga,  TN-<3A  _. 

Catoosa,  GA 

Dade.  GiA 

Walker.  GA 

Hamittori.  TN 

Marion.  TN 

Sequatchie,  TN 
Cheyenne,  \^ 

LaramieiWY 
Chicago,  IL  I 

Cook.  lU 

Du  Paga,  IL 

McHenri.  IL 
Chico,  CA  ..I — 

Butte.  CjfV 
Cincinnati,  OH-KY-IN  

DeartX)m,  IN 

Boone.  KY 

Campbtf.  KY 

Kenton.  KY 

ClerTTionl,OH 

Hamittoit,  OH 

Warren,  OH 
ClarksvHIe-Hopkinsville.  m-KY  .. 

Christiari.  KY 

Montgomery.  TN 
Cleveland,  OH  ..„ — 


Wage 
irxlex 


0.4479 


0J811 

0J891 
0.8807 
0.8745 
03331 

0.9682 

0.9486 


0.9615 


0.9198 


0.7908 
1.0618 

1.0981 
0.9621 


TABLE  V— Wage  index  for  Urban 
Areas— Continued 


0.7319 


1.0739 


Urban  area  (constituent  counties 
or  cowTty  equivalents) 

Cuyahoga.  OH 

Geauga.  OH 

Lake.  OH 

Medna,OH 
Cotorado  Springs.  CO  

El  Paso.  CO 
Columbia.  MO 

Boone.  MO 

Lexington.  SC 

Richland.  SC 
Columbus.  GA-AL 

RusseM,  AL 

Chattanoochee,  GA 

Muscogee,  GA 
Cohjmbus.  OH 

Delaware.  OH 

FairfieU,  OH 

Franklin,  OH 

Licking.OH 

Madteon.  OH 

Pickaway.  OH 

Uraon.  OH 
Corpus  Chrlsti,  TX  

Nueces,  TX 

San  Patrick),  TX 
Cumberland,  MD-WV 

AHegany.  MD 
.    Mineral,  WV 

Collin,  TX 

Danes.  TX 

Denton.  TX 

EIS.TX 

Kaufman,  TX 

Rockwall,  TX 
Danville,  VA  

Danville  City,  VA 

Pittsylvania,  VA 
Davenport-Rock       Isiand-Moline. 
lA-IL 

ScottlA 

Henry,  IL 

Rock  Island,  IL    ' 
Dayton-Springfiekl,  OH . 

Clark,  OH 

Greene.  OH 

Mtairi.OH 

Montgomery,  OH 
Daytona  Beach.  FL 

Volusia,  FL 
Decatur,  AL ™ _.. 

Lawrerx»,  AL 

Morgan.  AL 
Decatur,  IL 

Macon.  IL 
Denver.  CO 

Adams,  CO 

Arapahoe.  CO 

Denver.  CO 

Douglas.  CO 

Jefferson.  CO 
Des  Moines,  lA  — 

DaBas,  lA 

PolcIA 

Warren,  lA 
Detroit.  Ml  ».. 


Wage 


09616 
0.9506 
0.8940 

0.7482 
0.9673 


03594 
0.8188 
0.9638 


0.7506 
03471 
0.9664 

0.8943 
0.7487 

0.8286 
1.0758 


TABLE  V— Wage  Index  for  Urban 
Areas— Continued 


0.9171 


1.0624 


Urtnn  area  (constituent  counties 
orcourity  equivalents) 

Lapeer,  Ml 

Livingston,  Ml 

Macomb,  Ml 

Monroe,  Mi 

Oakland.  Ml 

Saint  Clair.  Ml 

Wayne,  Ml 
Dothan,  AL _.....~.... 

Dale.AL 

Houston.  AL 
Dubuque.  lA - 

Dubuque,  lA 
DukJth,  MN-WI  

SL  Louis.  MN 

Douglas,  Wl 
Eau  Claire.  Wl  ~ 

Chippewa,  Wl 

Eau  Claire,  Wl 
El  Paso,  TX „ 

El  Paso,  TX 
Elchart-Goshen.  IN  

Elkhart.  IN 
Elmira,  NY -.. 

Chemung,  NY 
EnW.  OK  „ ™ 

GarfieM.OK 
Erie.  PA -... 

€rie  PA 
Eugene-SpringfieU.  OR 

Lane.  OR 
EvansvHIe.  IN-KY  ...._ 

Posey.  IN 

Vanderburgh,  IN 

Warrick,  IN 

Henderson,  KY 
Fargo-Moorhead.  ND-MN  

Clay.  MN 

Cass,  ND 
Fayettevifle,  NC  

Cumberiand,  NC 
FayetteviHe-Springdale,  AR 

Washington,  AR 
FHnl.  Ml » — 

Ger>esee,  Ml 
Fkxence.  AL  -.. 

Cobert.  AL 

Lauderdale.  AL 
Fkxence,  SC '.. 

Fkxence,  SC 
Fort  Collins-Loveland,  CO  

Larimor.  CO 
Ft      Lauderdale-HoHywood-Ponv 
parw  Beach,  FL » 

Broward,  FL 
Fort  Myers-Cape  Coral.  FL 

Lee.  FL 
Fort  Pierce,  FL ~ ~ 

Martin,  FL 

St.  Lucie,  FL 
Fort  Smith,  AR-OK 

Crawford,  AR  -   .    , 

Sebastian.  AR 

Sequoyah.  OK 
Fort  Walton  Beach,  FL  

Okakx>sa,  FL 
Fort  Wayne,  IN 

Anen,  IN 

De  Kalb,  IN 

Whitley,  IN 
Forth  Worth-Arlington.  TX 


Wage 


0.7555 

0.8374 
0.9617 

03478 

03/14 
0.8949 
0.8810 
03912 
0.9155 
1.0164 
0.9276 

0.9707 

03296 
0.7990 
1.1544 
0.7679 

0.8429 
1.0238 

1.0356 
0.9799 
1.1041 

0.7931 

0.8916 
03901 

0.9747 
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Table  v— Wage  index  for  Urban 
Areas— Continued 


Urtjan  area  (constituent  counties 

Wage 

or  county  equivaients) 

index 

Johnson.  TX 

Palcer.TX 

Tarrant,  TX 

Fresno  CA 

1.0737 

Fresno,  CA 

VaSOSOOn,  AL  ■••••••••••••■■■•«•••••*••••••••• 

0.8199 

EtOMrah.AL 

Gainesville.  FL .. 

0.8798 

Alachua,  FL 

Bradford,  FL 

Galveston-Texas  City,  TX  .» 

0.9431 

Galveston,  TX 

Garv-Hanvnond.  IN 

0.9866 

Lake.  IN 

Porter,  IN 

Glens  FaHs,  NY ,. -.. 

0.9231 

Warren,  NY 

Washington,  NY 

Grand  Forks  ND  

0.9577 

Grand  Forks.  ND 

Grand  Raoids.  Ml  

0.9883 

Kent,  Ml 

Ottawa,  Ml 

Great  Falls,  MT 

0.9992 

Cascade,  MT 

Greeley.  CO -.. 

0.9358 

WekJ.CO 

Green  Bay  Wl 

0.9585 

Brown.  Wl 

Greensboro-Winstorv-Salem-High 

Point,  NC 

0.9165 

Davidson,  NC 

Davie,  NC 

Forsyth,  NC 

Guilford.  NC 

Randolph,  NC 

Stokes.  NC 

Yadkin,  NC 

Greenvaie-Spartanburg,  SC 

0.8923 

Greenville,  SC 

Pickens,  SC 

Spartanburg,  SC 

Hagerstown.  MD -... 

0.9157 

Washington.  MD 

Hamilton-Mtddletown  OH  

0.9384 

Butler,  OH 

Hanisburg-Lebanon-Carlisle,  PA 

0.9919 

Cumberland,  PA 

Dauphin,  PA 

• 

Lebanon,  PA 

Perry,  PA 

Hartford-M(ddletown-New    Britain- 

Bristol,  CT  

1.1916 

Hartford,  CT 

LitchfieM,  CT 

» 

Middlesex,  CT 

Tolland,  CT 

Htekory.  NC — 

0.8741 

Alexander,  NC 

Burke.  NC 

Catawba,  NC 

Honolulu,  HI 

1.1580 

Honolulu,  HI 

Hourrw-Thibodaux  LA 

0.7344 

Lafourche,  LA 

Terrebonne,  LA 

Houston,  TX 

0.9935 

TABLE  V— Wage  Index  for  Urban 
AREAS— Continued 


Urt)an  area  (constituent  cour^les 
orcourity  equivalents) 


Fort  Bend,  TX 

Harris,  TX 

Liberty,  TX 

Montgomery,  TX 

Waller  TX 
Huntington^Ashland,  WV-^<Y-0H 

Boyd,  KY 

Carter,  KY 

Greenup,  KY 

Lawrence,  OH 

Cabell,  WV 

Wayne,  WV 
Huntsvaie.  AL  .: 

Madison,  AL 
Indianapolis,  IN 

Boone,  IN 

Hamilton,  IN 

Hancock,  IN 

Hendricks,  IN 

Johnson,  IN 

Markxi,  IN 

Morgan,  IN 

Shelby,  IN 
Iowa  City,  lA  - 

Johnson.  lA 
Jackson,  Ml ~ 

Jackson, Ml 
Jackson,  MS  

Hinds.  MS 

Madison.  MS 

Rankin,  MS 
Jackson,  TN - 

Madteon,  TN 
Jacksonville,  FL 

Clay,  FL 

Duval.  FL 

Nassau,  FL 

St.  Johns,  FL 
Jacksonville,  NC  

Onskjw,  NC 
Janrwstown-Dunkirti,  NY  

Chautaqua,  NY 
Janesville-Betoit  Wl  

Rock,WI 
Jersey  City,  NJ  „ 

Hudson.  NJ 
Johnson       City-Kingsport-Bristol, 
TN-VA 

Carter,  TN 

Hawkins.  TN 

SuHivan,  TN 

Unicoi,  TN 

Washington,  TN 

Bristol  City,  VA 

Scott,  VA 

Washington,  VA 

vOiWK^ivwilf  tfy  ..■.■»■■>••■•■••••••■•••■■•» 

Cambria,  PA 
Somerset.  PA 

JoBet,  IL  - 

Grundy,  IL 
WM,IL 

Jasper,  MO 

Newton.  MO 
Kalamazoo.  Ml — 

Kalamazoo,  Ml 
Kankakee,  IL 

Kankakee,  IL 
Kansas  City,  KS-MO -.... 


Wage 
irxJex 


0.9438 


0.8835 
0.9663 


0.9528 
0.9664 
0.7733 

0.7910 
0.9051 

0.7154 
0.7735 
0.8466 
1.0526 

0.8668 


0.9067 

1.0278 

0.7957 

1.1709 
0.8489 
0.9588 


Table  V— Wage  Index  for  Urban 
Areas — Continued 


Urtnn  area  (constituent  counties 
or  county  equtvalents) 


Johnson.  KS 
Leavenworth,  KS 
Miami.  KS 
Wyandotte.  KS 
Cass,  MO 
Clay.  MO 
Jackson,  MO 
Lafayette.  MO 
Platte,  MO 
Ray,  MO 

Kenosha,  Wl 

Kenosha,  Wl 

Bell,TX 

CoryeM,TX 
KnoxvHIe.  TN 

Anderson,  TN 
. Blount.  TN 

Grainger,  TN 

Jefferson,  TN 

Knox,  TN 

Sevier,  TN 

Union.  TN 
KokOTTK).  IN  

Howard.  IN 

Tipton,  IN 
LaCrosse,  Wl 

LaCrosse.  Wl 
Lafayette,  LA 

Lafayette.  LA 

St.  Martin.  LA 
Lafayette,  IN  — . 

Tippecanoe.  IN 
Lake  Charies.  LA 

Calcasieu,  LA 
Lake  County,  IL  

Lake,  IL 
Lakeland-Winter  Haven,  FL 

Polk,  FL 
Lancaster,  PA  ~ 

Lancaster,  PA 
Lansing-East  Lansirtg.  Ml  

Clinton,  Ml 

Eaton.  Ml 

Ingham,  Ml 
Laredo,  TX - 

Webb,  TX 
Las  Cmces,  NM 

Dona  Ana,  NM 
Las  Vegas,  NV „ 

Clartt.  NV 
Lawrence,  KS  

Douglas,  KS 
Lawton,  OK ~ 

Comanche,  OK 
LewistofvAubum,  ME  

Androscoggin,  ME 
Lexington-Fayette,  KY 

Bourtxxi,  KY 

Claris.  KY 

Fayette.  KY 

Jessamirw,  KY 

Scott,  KY 

Woodford,  KY 
Lima.  OH 

AHen,  OH 

Auglaize,  OH 
Lincoln,  NE  

Lancaster,  NE 
Little  Rock-North  Utile  Rock.  AR 


Wage 

Index 


0.8855 
1.1295 

0.8693 


0.9435 

0.8856 
0.8227 

0.8432 
0.8374 
0.9994 
0.8171 
0.9258 
1.0222 

0.7278 
0.7909 
1.0631 
0.8937 
0.8388 
0.9057 
0.8446 


0.8062 

0.8956 
0.8420 
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Table  V— Wage  Index  for  Urban 
Areas— Continued 


Urban  area  (constituent  counties 
or  county  equivalents) 


Faulcner,  AR 

Lonoke,  Aitt 

Pulastd.Art 

Saline,  AR 
Longview-Marshai,  TX  

Gregg.  TX 

Hanison,  "TX 
Lorain-Elyria,  OH 

Lorain,  OH 
Los  Angeie»-Lang  Beach,  CA 

Los  Angelas,  CA 
Louisvile,  KY-IN 

CtarKIN 

Royd.  IN   I 

Hanison,  Wjt 

BuHitt,KY 

Jefferson.  KY 

OWhafn,KY 

Shelby,  KY( 
Lubbock,  TX  ...^ ._. ...,....._ 

Lubbock.  TX 
Lynchburg,  VA  .„..„>......„...... 

Amherst,  VIA 

Campbell,  VA 

Lynchburg  City,  VA 
Macon-Warner  Robins,  GA  

Bibb,  QA 

Huston,  GA 

Jones,  GA 

Peach.  GA 
Madson,  Wl 

Dane.  Wl 
Manchester-Nashua,  NH  

Hillsborough,  NH 

Menimack.  NH 
Mansfield.  OH  ^ 

Richtand.QH 
Mayaguez,  PR „ 

Anasco,  PR 

Cabo  Rojo.  PR 

Hormigueros,  PR 

Mayaguez.  PR 

San  Gennan.  PR 
McAllen-Edinbug-Misskxi.  TX 

Hidalgo.  T)< 
Medford.  OR  ..1 

Jackson,  OR 
Metxxjme-TituavUle  R  ._ „. 

Brevard,  R 
Memphis.  TN-AR-MS _ , 

Crittenden,  AR 

DeSoto.  MS 

Shet>y,  TN, 

Tptat\,TU 
Merced,  CA 

Merced,  > 
Miami-Hlaleah, 

Dade.  FL 
Middtesex-Somtrset-Hunterdon, 
NJ 

Hunterdon,  NJ 

KMdiesex.  NJ 

Somerset,  NJ 
Mktend,  TX 

Mktand.T) 
Milwaukee,  Wl 


Wage 
naex 


0.8681 

0.8969 
1.2364 
0.9092 


0.8790 
08644 

0.8804 

1.0811 
1.0261 

0.8392 
0.4771 


0.7715 
1.0045 
0.9199 
0.9060 

1.0312 
1.0188 

liMOl 

1.0877 
0J719 


Table  V— Wage  Index  for  Urban 
Areas — Continued 


Urt)en  area  (coratituent  counties 
or  courrty  equivalents) 

Milwaukee.  Wl 
Ozaukee.  Wl 
Washington,  Wl 
Waukesha.  Wl 

Minneapolis-St  Paul.  MN-WI 

Anoka.  MN 
Canw.  MN 
Chisago,  MN 
Dakota,  MN 
Henrwpin,  MN 
Isanti,  MN 
Ramsey.  MN 
ScotLMN 
Washington,  MN 
Wright.  MN 
SL  Croix.  Wl 

BakKvin.  AL 
Mobile.  AL 

Stanislaus,  CA 
MonmouttvOcean,  NJ 

Monmouth.  NJ 

Ooaan.NJ 
Monroe,  LA . 

Ouachita.  LA 

Autauga.  AL 

Elmore,  AL 

Montgomery.  AL 
Muncte,  IN _.„.....„. 

Delaware,  IN 
Muskegon,  Ml  „ 

Muskegon.  Ml 
Naples.  FL  

Collier,  FL 
Nashville,  TN  

Cheatham.  TN 

DavfcJson.  TN 

Dfckson.  TN 

Robertson.  TN 
,       RultwrfordTN 

Sumrwr.  TN 

Wiiamson.  TN 

Wilson.  TN 
Nassau-Suffolk.  NY  „.„ 

Nassau.  NY 

SuffolcNY 

New  Bedford-Fan  River-AtUeboro. 
MA 

Bristol.  MA 
New   Haven   Wataibury-Meriden. 
CT 

New  Haven.  CT 
New  London,  Lorxton-NorvMch  

New  Lorxlon,  CT 
New  Orleans,  LA  

Jefferson,  LA 

Orleans,  LA 

SL  Bernard,  LA 

St  Charles,  LA 

St  John  The  Baptist.  LA 

St  Tammany,  LA 
New  York.  NY 


Wage 

index 


1.0818 


0.8319 

1.1577 
0.9900 

0.7884 
0.7738 

0J068 
0.9568 
1.0324 
0.9387 


1.2938 

1.0002 

1.2085 
1.1571 
0.8908 


Table  V— Wage  Index  for  urban 
Areas — Continued 


Urt»n  area  (constituent  courses 
orcourity  equivaleflts) 


Beach-Newport 


1.3460 


Bronx.  NY 

Kings.  NY 

New  York  City.  NY 

Putnam,  NY 

Queens,  NY 

Richmond,  NY 

Rockland.NY 

Westchester.  NY 
Newark.  NJ  

Essex.  NJ 

Monis,  NJ 

Sussex.  NJ 

Union,  NJ 
Niagara  Falls,  NY 

Niagara.  NY 
Norfok-Virginia 
News.  VA  

Chesapeake  City,  VA 

Gfoucester,  VA 

Hampton  City.  VA 

James  City  Co..  VA 

Newport  News  City.  VA 

Norfolk  City,  VA 

Poquoson,  VA 

Portsmouth  City,  VA 

Suffolk  City.  VA 

Virginia  Beach  City,  VA 

Williamsburg  City,  VA 

Yo«k,VA 
Oakland.  CA  .;.., 

Alameda,  CA 

Contra  Costa.  CA 
Ocala.  FL 

Manon,  FL 
Odessa.  TX 

Ector,  TX 
Oklahoma  City.  OK 

Canadian,  OK 

Cleveland.  OK 

Logan,  OK 

McClain,  OK 

Oklahoma,  OK 

Pottawatomie,  OK 
Olympia.  WA ..„ 

Thurston,  WA 
Omaha.  NE-IA 

Pottawattamie,  lA 

Douglas.  NE 

Sarpy,  NE 

Washington,  NE 
Orange,  County,  NY  

Orange.  NY 
Orlando,  FL 

Orange,  FL 

Osceola,  FL 

Seminole,  FL 
Owensboro.  KY 

Daviess.  KY 
Oxnard-Ventura.  CA 

Verttura.  CA 
Panama  City,  FL „ 

Bay,  FL 
Parkersburg-Marietta.  WV-OH 

Washington,  OH 

Wood,WV 
Paacagoula.  MS .. 

Jackson,  MS 
Perttacola,  FL 


Wage 
index 


1.1232 

0.8382 
0.8515 


1.4283 

0.8614 
1.0817 
0J145 


1.1002 


0.9653 
0.9621 

0.8114 
1.2309 
0.8632 
0.8540 

0.8755 
0.8623 
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Table  V— Wage  index  for  Urban 
Areas— Continued 


Urban  area  (constituent  counties 
or  county  equivalents) 


Escambia,  FL 
Santa  Rosa.  FL 

Peoria.  IL  

Peoria.  IL 
Tazewefl,  IL 
Woodford,  IL 

Ptiiladelphia.  PA-NJ 

Burlington,  Hi 
Camden,  NJ 
Gloucester,  NJ 
Bucks,  PA 
Chester.  PA 
Delaware,  PA 
Montgomery,  PA 
Philadelphia,  PA 

Ptoenix,  AZ  

Maricopa,  AZ 

Pine  Bluff,  AR  ._ 

Jefferson,  AR 

Pittsburgh,  PA 

Allegheny,  PA 
Fayette,  PA 
WasNngton,  PA 
Westmoreland,  PA 

PittsfieW.  MA „ 

Beri(shire,  MA 

Ponce.  PR 

Juana  Diaz,  PR 
Ponce,  PR 

Portland,  ME 

Cumberland,  ME 
Sagadahoc,  ME 
Yorit,  ME 

Portland,  OR 

Clackamas,  OR 
Multnomah.  OR 
Washington,  OR 
Yamhill.  OR 
Portsmouth-Dover-Rochester,  NH 
Rockingham.  NH 
Strafford,  NH 

Poughkeepsie,  NY 

Dutchess.  NY 
Providence-Pawtucket- 

Woonsocket,  Rl 

Bristol.  Rl 
Kent.RI 
Newport.  Rl 
Providence.  Rl 
Washington.  Rl 

ProvoOrem,  UT  

Utah,  UT 

Puebto.  CO  

Puebk),  CO 

Racine.  Wl  - 

Racine.  Wl 

RaleigtvDurham.  NC  

Durham.  NC 
Franklin.  NC 
Orange.  NC 
Wake,  NC 

Rapid  City,  SD 

Pennington.  SD 

Reading,  PA 

Berio.  PA 

Reddkig,  CA  

Shasta,  CA 

Reno,  NV  

Washoe,  NV 
Rwhtend-Kennewk*.  WA  


Wage 
irxlex 


0.8710 


1.0952 


1.0429 
0.7872 
1.0127 

"i"b782 
a4601 

0.9292 
1.1576 

1.0080 
1.0447 
1.0630 


1.0230 
0.8722 
0.8849 
0.9465 

0.8400 
0.8814 
1.0549 
1.1618 
0.9402 


TABLE  V— Wage  Index  for  Urban 
AREAS— Continued 


Table  V— Wage  index  for  Urban 
Areas— Continued 


Urtjan  area  (constituent  counties 
or  county  equivalents) 


•  VA 


Benton,  WA 

Franklin,  WA 
Richmond-Petersburg,  VA 

Charies  City  Co.,  VA 

ChesterfieW,  VA 

CokKiial  Heights  City, 

Dinwkldie,  VA 

Goochland.  VA 

Hanover,  VA 

Henrico,  VA 

Hopewell  City.  VA 

New  Kent  VA 

Petersburg  City,  VA 

Powhatan.  VA 

Prince  George,  VA 

Richmond  City,  VA 
Riverside-San  Bernardino,  CA  . 

RiverskJe,  CA 

San  Bemardmo,  CA 
Roanoke,  VA - 

Botetourt  VA 

Roanoke,  VA 

Roanoke  City.  VA 

Salem  City.  VA 
Rochester,  MN 

Olmsted,  MN 
Rochester,  NY  

Livingston,  NY 

Monroe,  NY 

Ontario.  NY 

Orteans.  1^ 

Wayne.  N/ 
Rockford.  IL 

Boone,  IL 

Winnebago,  IL 
Sacramento,  CA  

Ekk>rado.  CA 

Placer,  CA 

Sacramento,  CA 

Yoto,  CA 
Saginaw-Bay  City-Mkland.  Ml  . 

Bay,  Ml 

Midland,  Ml 

Saginaw,  Ml 
St  Cloud.  MN ».. 

Benton,  MN 

Sherburne,  MN 

Steams.  MN 
St  Joseph,  MO  ...- 

Buchanan,  MO 
St  Louis.  MO-IL 

CKnton,  IL 

Jersey,  IL 

Madison,  IL 

Monroe,  IL 

St  Clair,  IL 

Franklin,  MO 

Jefferson,  MO 

St  Charies,  MO 

St  Louis.  MO 

St  Louis  City,  MO 

Sullivan  City.  MO 
Salem,  OR  

Marion,  OR 

PoHc,  OR 
Salinas-Seaskle-Monterey,  CA 

Morrterey.  CA 
Salt  Lake  City-Ogden,  UT 


Wage 
index 


Urtian  area  (comtituent  oourlies 
orcourity  equivalents) 


T 


0.9417 


1.1160 
0.8284 

1.1030 
0.9710 


0.9283 
1.2232 

1.0451 

0.9420 

0.9414 
0.9388 


1.0445 

1.3041 
0.9932 


Davis,  UT 
Salt  Lake.  UT 
Weber.  UT 
San  Angek),  TX  

Tom  Green.  TX 
San  Anionk),  TX  

Bexar,  TX 

Comal,  TX 

Guad^upe.TX 
San  Diego.  CA 

San  [^ego.  CA 
San  Francisco,  CA 

Marin,  CA 

San  Francisco,  CA 

San  Mateo,  CA 
San  Jose.  CA 

Santa  Clara,  CA 
San  Juan,  PR  » 

BarcekKUt,  PR 

Bayoman,  PR 

Canovanas,  PR 

Carolina,  PR 

Catano,  PR 

Corozal,  PR 

Dorado,  PR 

Fajardo,  PR 

Ftorida,  PR 

Guaynabo.  PR 

Humacao,  PR 

Juncos.  PR 

LosPiedras.  PR 

Loiza.  PR 

Luguito.  PR 

Manati,  PR 

Naranjito,  PR 

Rk)  Grande,  PR 

San  Juan,  PR 

Toa  Alta,  PR 

ToaBaJa.  PR 

TrojiJto  Alto.  PR 

Vega  Alta,  PR 

VegaBajaPR 
Santa      Bart>ara-Santa 
Lompoc.  CA  

Santa  Barbara.  CA     ^ 
Santa  Cruz,  CA 

Santa  Cruz.  CA 
Santa  Fe.  NM  

Los  Alamos.  NM 

Santa  Fe.  NM 
Santa  Rosa-Petaluma,  CA 

SoTKKna,  CA 
Sarasota,  FL 

Sarasota.  FL 
Savannah,  GA  ~.... 

Chatham,  GA 

Effingham,  GA 
Scranton.  WHkes  Barre.  PA 

Cokjmbia.  PA 

Lackawanna,  PA 

Luzerrra.  PA 

Monroe.  PA 

Wyoming,  PA 
Seattle,  WA _ 

King.  WA 

Snohomish,  WA 
Sharon.  PA  -.... 

Mercer.  PA 
Sheboygan.  Wl  ....„ 


Wage 
index 


0.6139 
0.8452 

1.1934 
1.4530 

1.4900 
0.4987 


Maria- 


1.1768 
1.2784 
0.9139 

12957 
0.9781 
0.8327 

0.8952 


1.0871 

0.9061 
0.8872 
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Table  v-j-Wage  Index  for  Urban 
Areas — Continued 


Urt)an  area  (jconstituerK  counties 
or  courty  equivalents) 


Sheboygan,  Wt 
Sherman-Dertsoa  TX  

Grayson.  TX 
onreveporl,  LA  ,.—....«.......„„„...., 

Bossier,  |A 

Caddo,  LA 
Sioux  City,  lA-NE 

Woodbury,  lA 

Dakota.  NE 
Sioux  Palis,  SD 

Minnehaha,  SD 
South  Bend-Mishawalca.  IN 

St  Joseph,  IN 
Spoione,  WA 

Spo»<ane,  WA 
Springfield,  IL J 

Menard,  IL 

Sanganxxi,  IL 
Springfield.  MO „„ .„ 

Christian.  MO 

Greene,  MO 
Springfield,  MA  

Hampden,  MA 

HamJDshira,  MA 
State  College,  PA  _ 

Centre,  PA 
SteutsenviHe-Weirton,  OH-WV  

Jefferson,  OH 

Brootte.  vyv 

Hancoci(.WV 
Stockton,  CA  i. .. „.. 

San  Joaqipin,  CA 
Syracuse,  NY  L...„ 

Madison,  ^ 

Onondaga,  NY 
Oswego,  NY 
Tatxxna,  WA  

Pierce,  WA 

Tallahassee,  fL  ._ 

Gadsden,  PL 
Leon,  FL 
Tanpa-St  PetjBrstxjrg-Cleafvwtar. 

Hernando.  FL 

Hillsborough,  FL 

Pasco,  FL| 

Pinellas, 
Terre  Haute,  II 

Clay.  IN 

Vigo,  IN 
TexariJana,  TXf  AR 

Miller.  AR 

Bowie,  TX 
Toledo.  OH  ... 

Fiiton.  Of 

Lucas,  Of^ 

Wood,  OH 
Topeka,  KS  ... 

Shawnee. 
Trenton,  NJ  ... 

Mercer,  N.. 
Tucson,  AZ  .. 

Pima.  AZ 
Tulsa,  OK 

Creeks,  0»  i 

Osage.  OK 

Rogers,  OK 

Tulsa,  OK 

Wagoner,  CK 
Tuscakx>sa.  AL  .„ 


Wage 

index 


Njgn,  rL 


<S 


0.9069 
0.9299 

0.8504 

0.8833 
1.0067 
1X691 
0.9295 

0.8082 

1.0316 

0.9901 
0J712 

1.1612 
0.9917 

1.0317 
a9220 

0.9188 

0.8758 
0.7892 
1.0097 

0.9302 
1.0038 
0.9591 
0.8532 


Table  V— Wage  Index  for  Urban 
Areas — Continued 


Table  V— Wage  Index  for  Urban 
Areas — Continued 


UrtMwi  area  (corwtituent  counties 
or  courity  equivalents) 


0.8S21 


Tuscakx)sa,  AL 
Tyler,  TX  

Smith.  TX 
Utka-Ronw,  NY 

Herkimer,  NY 

Oneida.  NY 
Val^FairfieW-Nspa.  CA 

Napa,CA 

Solano,  CA 
Vancouver,  WA 

CtarKWA 
Victoria.  TX  

Victoria,  TX 
Vineland-Minville-Bridgeton.  NJ  ... 

CumtMriand.  NJ 
Visalia-Tulare-Porterville,  CA 

Tulare.  CA 
Waco,  TX  

McLennan,  TX 
Washington,  DC-MD-VA  

District  of  Columbia,  DC 

Calvert  MD 

Charies.  MO 

Frederick,  MD 

Montgomery,  MD 

Prince  Georges,  MD 

Alexandria  City,  VA 

Ariington.  VA 

Fairfax,  VA 

Fairfax  City,  VA 

Falls  Church  City.  VA 

Loudoun,  VA 

ManassaS'Ctty.  VA 

Manassas  Pari<  City,  VA 

Prince  William.  VA 

Stafford,  VA 
Waterioo-Cedar  FaBs,  lA 

Black  Hawk.  lA 

Bremer,  lA 
Wausau.  Wl  

Marathon,  Wl 
West  Palm   Beach-Boca  Ratorv 
Delray  Beach,  FL 

Palm  Beach,  FL 
Wheefing.  WV-OH 

Belmont  OH 

Marshall.  WV 

Ohk),  WV 
Wichita,  KS  

Butler,  KS 

Harvey.  KS 

Sedgwwk,KS 
Wichita  Fals,  TX 

Wichita.  TX 
Williamsport  PA  

Lycoming,  PA 

Wilmington,  DE-NJ-MD 

Newcastle,  DE 
Cecil,  MD 
Salem,  NJ 

Wilmington,  NC 

New  Harwver,  NC 
Worcester-Fitchburg-Leonwister, 
MA 

Worcester,  MA 
Yakima,  WA . 

Yakima,  WA 
Yortc  PA 


Wage 
index 


0.9838 


0.8512 


1.3203 


1.0798 


0.8994 


Urban  area  (constituent  counties 
or  county  equivalertts) 

Adams,  PA 

Yortt,  PA 
Youngstown-Warren.  OH 

Mahoning.  OH 

TnjmbuH.OH 
Yuba  City.  CA 

SuOer,  CA 

Yuba,CA 
Yuma.  AZ „ 

Yuma,AZ 


Wage 

index 


0.1 

1.0167 

0.8885 


Table  VI.— Wage  Index  for  Rural 
0.9760  Areas 


1.0392 
0.7814 
1.0941 


0.8642 

0.9748 

1.0135 
0.8067 

0.9809 


Nor>-urt>an  areas 


ALABAMA  ..„ 

ALASKA 

ARIZONA  

ARKANSAS  „ 

CALIFORNIA  > 

COLORADO  

CONNECTICUT  ...... 

DELAWARE  „ , 

FLORIDA  

GEORGIA  

HAWAII 

IDAHO 

ILUNOIS 

INDIANA  

K>WA  _ 

KANSAS •.».•■ 

KENTUCKY  

LOUISIANA 

MAINE 

MARYLAND  

MASSACHUSETTS 

MICHIGAN 

MINNESOTA 

MISSISSIPPI 

MISSOURI  

MONTANA 

NEBRASKA  

NEVADA  „. 

NEW  HAMPSHIRE  . 

NEW  JERSEY  

NEW  MEXICO  

NEW  YORK  , 

NORTH  CAROLINA  , 

NORTH  DAKOTA  ... 

OHIO 

OKUVHOMA 

OREGON 

PENNSYLVANIA 

PUERTO  RICO 

RHODE  ISLAND 

SOUTH  CAROLINA 

SOUTH  DAKOTA 

TENNESSEE 

TEXAS 

UTAH 

VERMONT  

VIRGINIA  _ 

VIRGIN  ISLANDS 
WASHINGTON  .... 
WEST  VIRGINIA .. 
WISCONSIN  


Wage 
index 


0.7121 

1.3426 

0.8747 

0.6966 

1.0142 

0.8415 

1.1905 

0.8572 

0.8730 

0.7767 

0.9618 

0.8953 

0.7700 

0.7806 

0.7532 

0.7446 

0.7793 

0.7384 

0.8328 

0.8061 

1.1654 

0.8826 

0.8309 

0.6957 

0.7249 

0.8255 

0.6995 

0.9702 

0.9547 

0.8318 
0.8402 
0.7936 
0.7719 
0.8453 
0.7400 
0.9607 
0.8613 
20.4333 

V) 
0.7650 
0.7168 
0.7340 
0.7591 
0.8983 
0.9035 
0.7815 

20.5734 
0.9635 
0.8488 

.0.8447 
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Table  VI.— Wage  Index  for  Rural 
Areas— Continued 


Non-uft)an  areas 

Wage 
index 

WYOMING 

0.8457 

^AH  counties  within  State  are  classified 
urtien. 
2  Approximate  value  for  area. 

V.  Impact  Statement 

For  notices  such  as  this,  we  generally 
prepare  a  regulatory  flexibility  analysis 
that  is  consistent  with  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601 
through  612)  unless  we  certify  that  a 
notice  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  For  piuposes 
of  the  RFA,  all  SNFs  are  considered  to 
be  small  entities,  hulividuals  and  States 
are  not  included  in  the  definition  of  a 
small  entity. 

The  purpose  of  the  July  21, 1995  final 
rule  was  to  allow  SNFs  that  provide 
fewer  than  1 ,500  days  of  care  to 
Medicare  beneficiaries  in  a  cost 
reporting  period  to  have  the  option  of 
receiving  prospectively  determined 
payment  rates  in  the  following  cost 
reporting  period.  In  our  analysis  of  the 
impact  of  the  July  21  final  rule  (60  FR 
37593),  we  noted  that  Medicare 
payments  to  SNFs  constitute  only  about 
5.3  percent  of  total  SNF  revenues  and 
indicated  that  the  rule  would  have  only 
a  small  impact  on  those  revenues.  We 
estimate  that  the  prospectively 
dlBtermined  payment  rates  contained  in 
this  notice  will  result  in  a  cost  to  the 
Medicare  program  of  $10  to  $20  million 
for  FY  1997.  These  costs  represent  the 
difference  between  estimated  aggregate 
payments  to  SNFs  that  elect  to  be  paid 
under  the4)rospectively  determined 
payment  rates  and  estimated  aggregate 
payments  to  the  same  SNFs  if  paid  on 
a  reasonable  cost  basis  imder  the  routine 
SNF  cost  limits.  Thus,  we  continue  to 
believe  that  this  optional  payment 
system  will  have  a  positive  impact  on 
small  entities,  while  easing  their  cost 
reporting  bxutien. 

In  addition,  section  1102(b)  of  the  Act 
requires  us  to  prepare  a  regulatory 
impact  analysis  if  a  final  notice  such  as 


this  may  have  a  significant  impact  on 
the  operations  of  a  substantial  number 
of  small  rural  hospitals.  Such  an 
analysis  must  conform  to  the  provisions 
of  section  604  of  the  RFA.  For  purposes 
of  section  1102(b)  of  the  Act,  we  define 
a  small  rural  hospital  as  a  hospital  that 
is  located  outside  of  a  Metropolitan 
Statistical  Area  and  has  fewer  than  50 
beds. 

We  are  not  preparing  analyses  for 
either  the  RFA  or  section  1102(b)  of  the 
Act  because  we  have  determined,  and 
we  certify,  that  this  final  notice  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  or 
a  significant  impact  on  the  opjerations  of 
a  substantial  number  of  small  rural 
hospitals. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  final  notice 
was  reviewed  by  the  Office  of 
Management  and  Budget. 

Unaer  the  provisions  of  Public  Law 
104-121,  we  have  determined  that  this 
notice  is  not  a  major  rule. 

VI.  Other  Required  Information 

A.  Collection  of  Information 
Requirements 

This  final  notice  with  comment 
period  does  not  impose  information 
collection  and  recordkeeping 
requirements.  Consequently,  it  need  not 
be  reviewed  by  the  Office  of 
Management  and  Budget  imder  the 
authority  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 

B.  Waiver  of  Proposed  Notice  and  30- 
Day  Delay  in  the  Effective  Date 

In  adopting  notices  such  as  this,  we 
ordinarily  publish  a  proposed  notice  in 
the  Federal  Register  with  a  60-day 
period  for  pubUc  conunent  as  required 
under  section  1871(b)(1)  of  the  Act.  We 
also  normally  provide  a  delay  of  30  days 
in  the  effective  date  for  documents  such 
as  this.  However,  we  may  waive  these 
procedures  if  we  find  good  cause  that 
prior  notice  and  comment  or  a  delay  in 
the  effective  date  are  impracticable, 
unnecessary,  or  contrary  to  the  pubUc 
interest. 

As  discussed  in  section  II  of  this 
notice,  we  have  used  the  same  basic 


methodology  to  develop  this  schedule  of 
rates  that  was  used  in  setting  the  rates 
published  in  section  2828  of  the 
Provider  Reimbursement  Manual  for 
cost  reporting  periods  beginning  in 
Federal  fiscal  year  1993.  As  discussed 
above,  section  13503(b)  of  OBRA  1993 
delayed  the  update  to  the  schedule  of 
prospectively  determined  payment  rates 
imtil  Federal  fiscal  year  1996.  However, 
the  delay  in  passing  the  proposed 
Federal  fiscal  year  1996  budget 
legislation,  which  contained  provisions 
affecting  the  Federal  fiscal  year  1996 
and  Federal  fiscal  year  1997 
prospectively  determined  payment 
rates,  resulted  in  a  delay  in  publishing 
updated  Federal  fiscal  year  1996  rates. 
Regardless  of  that  delay  and  in 
conformance  with  the  clear  direction  of 
section  1888(d)  of  the  Act  and 
§413.320,  this  notice  announces  the 
update  to  the  schedule  of  prospectively 
determined  payment  rates  for  SNF 
inpatient  service  costs  for  cost  reporting 
periods  beginning  in  Federal  fiscal  year 
1997.  However,  given  the  pubUshing 
time  constraints  mandated  in  §413.320, 
it  wovdd  not  have  been  possible  to 
pubUsh  a  proposed  notice  and  still 
implement  the  updated  prospectively 
determined  payment  rates  set  forth  in 
this  notice.  To  do  so  would  have  been 
impractical,  unnecessary,  and  contrary 
to  the  public  interest.  Therefore,  we  find 
good  cause  to  waive  pubUcation  of  a 
proposed  notice  and  the  30-day  delay  in 
the  effective  date  of  this  notice  with 
comment  period.  However,  we  are 
providing  a  60-day  period  for  pubUc 
comment,  as  indicated  at  the  beginning 
of  this  notice. 

C.  Response  to  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  Federal  Register  dociunents 
published  for  comment,  we  are  not  able 
to  acknowledge  or  respond  to  them 
individually.  We  will  consider  all 
comments  we  receive  by  the  date  and 
time  specified  in  the  DATES  section  of 
this  notice,  and,  if  we  proceed  with  a 
subsequent  document,  we  will  respond 
to  the  comments  in  that  document. 


APPENDIX.— DERIVATION  OF  "MARKET  BASKET'  INDEX  FOR  SNF  ROUTINE  SERVICE  COSTS 


Category  of  costs 


Payroll  Expense 


Relative^ 

importarKe 

1993 


64.0 


Price  variat)le  used^ 


Percentage  changes  in  average  hourly  earnings  of  employees  in  nursing  and  personal  care  fa- 
cility. (SIC  805)  Source:  U.S.  Dept.  of  Latxjr,  Bureau  of  Lalx>r  Statistics,  Emptoyment  and 
Earnings  (monthly).  Tat)te  C-2. 
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APPENDtX.— DERIVATION  OF  "MARKET  BASKET  INDEX  FOR  SNF  FfcOUTINE  SERVICE  00873— Continued 


Price  vaiiable  u8ed> 


Supptemerts  to  wages  and  salaries  per  vrarker  in  nonagricultural  esti^)iishments.  For  suppte- 
mente  to  wages.  Souee:  U.S.  Dept  of  Conwnaroe.  Bureeu  of  Economic  Analysis.  Survay  of 
CUranrauMlnsss.  Table  1.11.  / 

For  total  snvtoymenL  Source:  U.S.  Dept  of  Labor.  Bureau  of  Labor  Statistics.  Envkfmenl 
and  Earnings  {mor»*f).TM«B^.  ' 

Processed  foods  and  feeds  component  of  producer  price  index.  Source:  U.S.  Dept  of  Labor 
Bweau  of  Labor  Statistics.  A4ontfi^  Labor  A?evieiy,Teble  23. 

Food  and  beverage  conponenl  of  Consumer  Price  Index,  al  urbea  Source:  U.S  DeoL  of 
Labor.  Bureeu  of  Labor  Statistics.  MonMyLitf)orRevfew,Tab<e  22.  ^^ 

Services  component  of  Consumer  Price  Index,  all  urbea  Source:  U.S.  Dept  of  Labor  Bureau 
of  L^Statlstics.A*)nf«y  Labor  «evfew,  Table  23. 

A.  hnpldl  price  deftatoiHxxwuniption  of  fuel  on  and  coal  (derived  from  fuel  oU  corr^xsnent  of 
Consumer  Price  Index).  Source:  U.S.  Oept  of  Commerce.  Bureau  of  Econorrtc  Analysis 
Survjro^ Currwif  Business  (monthly).  Table  7.1 1 . 

B.  Implcit  price  deflator-consumer  of  electricity  (derived  from  electricity  corrponent  of 
,.  ^^^fUT  ****  '"'*"''•  ^°^*^'  us  Dept.  of  Commerce,  Bureau  of  Economic  Analysis 

C.  Impicit  price  deflator  for  natural  gas  (derived  from  utility  (piped)  gas  conmonent  of 
Conswner  Price  Index).  Source:  Same  as  electricity  above. 

D.  Water  and  sewage  maintenance  component  of  the  Consumer  Price  Index.  Source-  U  S 
Dept  of  Labor,  Bureau  of  Labor  Statistics,  Adtontfi/y  Labor  Review,  Table  23. 

A«  Item  Consumer  Price  Index,  all  urban.  Source:  U.S.  Dept  of  Labor.  Bureau  of  Labor  Statis- 
tics, Atonwy  Labor  flewew.  Table  23.  w.ua«.o«ii«- 

Phamiaceutical  preparations,  ethical  component  of  producer  price  index.  Source:  U.S  Dept  of 
Lebor,  Bureau  of  Labor  Statistics,  Producer  Prices  and  Price  Indexes  (monthly).  Table  6 

Physician  services  component  of  Consumer  Price  index  for  all  urban  consumers  Source-  U  S 
Dept  of  Labor,  Bureau  of  Labor  Statistics,  Morrthfy  Labor  Review.  Table  23. 

AH  item  Consumer  Price  Index.  aU  urban.  Source:  U.S.  Dept  of  Labor.  Bureau  of  Labor  Statis- 
tics, MorMy  Labor  Review,  Table  23. 


AL^peyres  price  ">*«  was  Qonstm^  using  1977  weights  and  price  variables  indicated  in  this  table  In  calendar  year  1977  each  "orice" 
variabte  tas  ar  index  of  100.0.  The  relative  rouSw  service  cost  weights  change  each  period  in  aa<^mce  v^^o^  Sa^  w  ^'^SL 
"^7^  ?2!*P2f'82^^  '«*«^«^  ^^'  "P^"  increases  getnSS^^^rtS^BrcSt^^^  '^  ^^^  for  each  pnce 

^Forecasted  by  5RI/McGraw  HOI,  Hea/S^  Care  Costs,  First  Quarter.  '^17^srNW,^Kito?D  020006 


Authority:  ^.  1102, 1814(b),  1861(vHl). 
1866(a),  1871,  and  1888  of  the  Social 
Security  Act  (42  U.S.Q  1302, 1395f(b), 
1395x(v)(l),  I395cc(a),  1395hh,  and  1395yy); 
sec.  13503(b)  snd  (c)  of  Pub.  L  103-66  (42 
U.S.C  1395x(^)(l)(B)  and  1395yy  (note))  and 
42  CFR  413.1. 413.24,  and  413.300  through 
413.321).         I 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  98.773.  Medicare— Hospital 
Insurance) 

Dated:  July  ^.  1996. 
iCVladeck. 


AdministTatoT,  Health  Care  Financing 
Administiatiok. 

Dated:  August  2, 1996. 
Donna  E.  ShalaJa, 
Secretary. 
[PR  Doc  96-2?376  Filed  fr-30-g6:  8:45  am] 

BUJNQ  C006  41tD-01-P 


National  institutes  of  Health 

National  Cancer  Institute:  Opportunity 
for  a  Cooperative  Research  and 
Development  Agreement  (CRAOA)  for 
the  Scientific  and  Commercial 
Development  of  Fusion  Proteins  That 
include  Antibody  and  Non-Antitxxdy 
Portions 

AGENCY:  Natioaal  Cancer  Institute, 
National  Institutes  of  Health.  PHS, 
DHHS. 
ACTKM:  Notice. 


SUMMARY:  The  Department  of  Health  and 
Human  Services  (DHHS)  seeks  one  or 
more  companies  that  can  collaboratively 
pursue  the  pre-clinical  and  clinical 
development  of  Fiision  Proteins  That 
Include  Antibody  and  Non-Antibody 
Portions.  The  following  disease  states 
are  of  interest:  neoplasia, 
arteriosclerosis,  tumor  vascularization, 
fibrotic  diseases,  psoriasis  and  woimd 
healing.  The  National  Cancer  Institute, 
Laboratory  of  Cellular  and  Molecular 
Biology  has  developed  an  assay  system 
to  identify  receptor  agonists  and 
antagonists  using  fusion  protein 


technology.  The  selected  sponsor  will 
be  awarded  a  CRADA  with  the  National 
Cancer  Institute  for  the  co-development 
of  agents  identified  usii^  the  fusion 
protein  technology. 

AIX>RESS:  Questions  about  this ' 
opportimity  may  be  addressed  to  Jeremy 
A.  Cubert.  M.S..  J.D.,  Office  of 
Technology  Development.  NQ.  6120 
Executive  Blvd.  MSC  7182.  Bethesda, 
MD  20892-7182.  Phone:  (301)  496- 
0477.  Facsimile:  (301)  402-2117.  from 
whom  further  information  may  be 
obtained. 

DATE:  In  view  of  the  important  priority 
of  developing  new  agents  for  the 
treatment  or  prevention  of  cancer, 
interested  parties  should  notify  this 
office  in  writing  no  later  than  October 
18, 1996.  Respondents  will  then  be 
provided  an  additional  30  days  for  the 
filing  of  formal  proposals. 

SUPPLEMENTARY  INFORMATION: 
"Cooperative  Research  and 
Development  Agreement"  or  "CRADA" 
means  the  anticipated  joint  agreement  to 
be  entered  into  by  NCI  pursuant  to  the 
Federal  Technology  Transfer  Act  of 
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1986  and  amendments  (including  104 
P.L.  133)  and  Executive  Order  12591  of 
October  10. 1987  to  collaborate  on  the 
specific  research  pro)ect  described 
below. 

The  Government  is  seeking  one  or 
more  companies  which,  in  accordance 
with  the  requirements  of  the  regulations 
governing  the  transfer  of  agents  in 
which  the  Government  has  taken  an 
active  role  in  developing  (37  CFR 
404.8),  can  further  develop  the 
identified  compounds  and  related 
diagnostic  methods  through  Federal 
Food  and  Drug  Adnunistration  approval 
and  to  a  commercially  available  status 
to  meet  the  needs  of  (he  public  and  with 
the  best  terms  for  the  Government.  The 
government  has  applied  for  domestic 
and  foreign  patent  applications  directed 
to  Fusion  Proteins  TTiat  Include 
Antibody  and  Non-Antibody  Portions. 
The  Fusion  Proteins  comprise  an  IgG 
sequence  covalently  joined  at  the  IgG 
hinge  and  Fc  domain  to  a  non-antibody 
effector  domain  such  as  a  Ugand,  toxin, 
or  receptor.  The  effector  domain  or  IgG 
non-antibody  portion  may  be  linked  to 
a  heterologous  signal  peptide  to 
&cilitate  secretion.  The  resulting  fusion 
protein  exhibits  the  effector  properties 
of  both  the  antibody  and  non-antibody 
portions.  Applications  of  this 
technology  include  development  of 
diagnostic  methods  to  monitor  binding 
and  expression  of  a  protein  of  interest 
in  vitro,  in  vivo  and  in  situ  (i.e. 
immunohistochemistry).  In  addition, 
the  technology  can  be  used  to  identify 
agonists  and  antagonists  that  modulate 
the  binding  of  an  effector  molecule  to  its 
target.  Fusion  proteins  may  also  be 
employed  as  a  therapeutic  to  deliver 
radiation,  a  cytotoxic  agent  or  a  drug 
directly  to  a  target  cell. 

The  LCMB,  Division  of  Basic 
Sciences,  NQ  is  interested  in 
establishing  a  CRADA  with  one  or  more 
companies  to  assist  in  the  development 
of  diagnostic,  screening  and  therapeutic 
applications  of  the  technology.  The 
Government  will  provide  all  available 
expertise  and  information  to  date  and 
wiU  jointly  pursue  pre-clinical  and 
clinical  studies  as  required,  giving  the 
company  full  access  to  existing  data  and 
data  developed  pursuant  to  the  CRADA. 
The  successful  company  will  provide 
the  necessary  scientific,  financial  and 
organizational  support  to  establish 
clinical  efficacy  and  possible 
commercial  status  of  subject  compounds 
and/or  diagnostic  and  therapeutic 
applications. 

The  expected  duration  of  the  CRADA 
vnll  be  two  (2)  to  five  (5)  years. 

The  role  of  the  National  Cancer 
Institute,  includes  the  following: 


1.  Construction  of  fusioa  proteins 
comprising  a  molecule  of  interest 
covalently  joined  to  an  IgG  hinge  and 
FC  antibody  regions. 

2.  ^pression  and  harvesting  of  the 
resulting  fusion  protein  from 
conditioned  medium  of  a  suitable 
transfectant  such  as  NIH  3T3  cells. 

3.  Develop  a  screen  of  ligand-HFc  on 
receptor  or  receptor-HFc  on  ligand  to 
identify  putative  agonists  and 
antagonists. 

4.  Conduct  in  vitro  studies  to  identify 
putative  agonists  and/or  antagonists  by 
screening  libraries  of  compoimds. 

5.  Conduct  in  vitro  and  m  vivo 
studies  to  characterize  the  properties  of 
putative  agonists  and/or  antagonists. 

6.  Evaluation  of  test  results. 

7.  Preparation  of  manuscripts  for 
publication. 

Relevant  Government  intellectual 
property  rights  are  available  for 
licensing  through  the  Office  of 
Technology  Transfer,  National  Institutes 
of  Health. 

FOR  FURTHER  INFORMATION  CONTACT 
Susan  Rucker,  J.D.,  NIH  Office  of 
Technology  Transfer,  6011  Executive 
Blvd,  Suite  325,  Rockville,  MD  20852, 
Phone:  (301)  496-7056  (ext.  245); 
Facsimile:  (301)  402-0220. 

The  role  of  the  collaborator  company, 
includes  the  following 

For  agonist/antagonist  screening: 

1.  Provide  growth  factor  or  receptor 
cDNA  clones  for  fusion  protein 
construction  if  not  available  in  NO/ 
LCMB  clone  bank 

2.  Scale-up  production  of  fusion 
proteins  constructed  by  NQ  if 
required 

3.  Conduct  in  vitro  studies  to  identify 
putative  antagonists/agonists  by 
screening  hbraries  of  compounds 

4.  Conduct  in  vitro  and  in  vivo  studies 
to  characterize  the  properties  of 
putative  antagonists/agonists 

5.  Conduct  clinical  studies  of  best 
candidates 

For  ligand-mediated  histochemical 
experiments: 

1.  Test  conditioned  medium  for 
suitability  in  histochemical 
experiments 

2.  Screen  tmnor  samples  or  biopsies  for 
reactivity 

3.  Conduct  clinical  studies  of  diagnostic 
test 

Criteria  for  choosing  the  company 
include  its  demonstrated  experience 
and  commitment  to  the  following: 

1.  Scientific  expertise  in  and 
demonstrated  commitment  to  the 
treatment  of  neoplasia,  arteriosclerosis, 
fibrotic  diseases  and  related  disorders. 

2.  Scientific  expertise  in  and 
demonstrated  commitment  to  the 
development  of  drug  deUvery  sjrstems. 


3.  Experience  in  preclinical  and 
clinical  drug  development. 

4.  Experience  and  ability  to  produce, 
package,  market  and  distribute 
pharmaceutical  products. 

5.  Experience  m  the  monitoring, 
evaluation  and  interpretation  of  the  data 
from  investigational  agent  clinical 
studies  under  an  IND. 

6.  A  willingness  to  cooperate  with  the 
NCI  in  the  collection,  evaluation, 
publication  and  maintaining  of  data 
from  pre-clinical  stydies  and  clinical 
trials  regarding  the  subject  comp>oimds. 

7.  Provide  defined  financial  and 
personnel  support  for  the  CRADA  to  be 
mutually  agreed  upon. 

8.  An  agreement  to  be  botmd  by  the 
DHHS  rules  involving  human  and 
animal  subjects. 

9.  The  aggressiveness  of  the 
development  plan,  including  the 
appropriateness  of  milestones  and 
deadl^es  for  preclinical  and  clinical 
development. 

10.  Revisions  for  equitable 
distribution  of  patent  rights  to  any 
CRADA  inventions.  Generally  the  rights 
of  ownership  are  retained  by  the 
organization  which  is  the  employer  of 
the  inventor,  with  (1)  an  irrevocable, 
nonexclusive,  royalty-free  license  to  the 
Government  and  (2)  an  option  for  the 
collaborator  to  elect  an  exclusive  or 
nonexclusive  license  to  Government 
owned  rights  under  terms  that  comply 
with  the  appropriate  hcensing  statutes 
and  regulations. 

I>ated:  August  14, 1996. 
Thomaa  D.  Mays, 

Director,  Office  of  Technology  Development, 
OD,  Na. 

[PR  Doc.  96-22393  Filed  8-30-96;  8:45  am) 

BILUNO  COM  414IMM0-M 


National  Institute  on  Deafness  and 
Othar  Communication  Disorders; 
Notice  of  Closed  lAeating 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  United  States  Code 
Appendix  2),  notice  is  hereby  given  of 
the  following  meeting: 

Name  of  Committee:  National  Institute  on 
Deafiaess  and  Other  Communication 
Disorders  Special  Emphasis  Panel. 

Date:  September  10-11, 1996. 

rime:  September  10-8  am  to  5  pm; 
September  11-8  am  to  adjournment. 

Place:  Holiday  Inn,  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Mary  Nekola,  Ph.D., 
Scientific  Review  Administrator,  NIDCD/ 
DEA/SRB,  EPS  Room  400C,  6120  Executive 
Boulevard.  MSC  7180,  Bethesda.  MD  20892- 
7180,  301-496-8683. 

Purpose/Agenda:  To  review  and  evaluate 
grant  applications.  The  meeting  will  be 
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cloaed  in  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and552b(cH6). 
Title  5,  Uniteti  States  Code.  The  applications 
and/or  proposals  and  the  discussion  could 
reveal  conndtntial  trade  secrets  or 
commercial  propierty  such  as  p>ateatable 
material  and  personal  information 
concerning  individuals  associated  with  the 
applications  snd/or  proposals,  the  disclosure 
of  which  could  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  beine  published  less  than 
Sfteen  days  ptior  to  the  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  review  and  funding  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.173  Biological  Research 
Related  to  Detfness  and  Communication 
Disorders] 

Dated:  August  28, 1996. 
Suun  K.  FfllchMB, 
Committee  Management  Officer.  NIH. 
(FR  Doc.  96-22392  Piled  S-30-96;  8:45 «ml 
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Division  of  Resaarch  Grants;  Notice  of 
Closed  MaeHngs 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U-S.C  Appendix  2).  notice 
is  hereby  givten  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  tieetings: 

Purpose/ Agenda:  To  review  individiial 
grant  applications. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  September  11. 1996. 

Time.  11:00  a.m. 

Place:  NIH,  Rockledge  2.  Room  4190. 
Telephone  Cotference. 

Contact  Person:  Dr.  Garrett  Keefisr, 
Scientific  Review  Administrator,  671 
Rockledge  Dri?e,  Room  4190,  Bethesda, 
Maryland  208$2.  (301)  435-1152. 

Name  of  SEP:  Clinical  Sciences. 

Date:  September  16, 1996. 

Time:  1:00  p.m. 

P/oce:  NIH,  Rockledge  2,  Room  410O;. 
Telephone  Conference. 

Contact  Person:  Dr.  ]eaime  Ketley. 
Scientific  Review  Administrator,  671 
Rockledge  DriTe,  Room  4100.  Bethesda, 
Maryland  20892,  (301)  435-1788. 

This  notice  ia  being  published  less  than  15 
days  prior  to  tie  above  meetings  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  tht  grant  review  and  funding 
cycle. 

The  meeting^  will  be  closed  in  accivdance 
with  the  provitions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6).  Title  5,  U.S.C 
Applications  and/or  proposals  and  the 
discussions  coiild  reveal  ronfidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  aad/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  persooal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Noa.  93.306.  93.333, 93.337. 93.393- 


93.396,  93.837-^.844,  93.846-93.878, 
93.892, 93.893,  National  Institutes  of  Health. 

HHS) 

Dated:  August  28, 1996. 
Susan  K.  Feldnun, 
Committee  Management  Of^cer,  NIH. 
(FR  Doc  96-22391  Filed  6-30-96;  8:45  am) 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  l.and  Management 
[WO-310-1310-01-24-1A] 

Extension  of  Cuirentiy  Approved 
Information^  Coitection;  0MB  Approval 
Numtjer  1004-0074 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Bureau  of  Land  Management  (BLM)  is 
aimoimcing  its  intention  to  request  an 
extension  of  approval  for  the  collection 
of  information  which  will  be  used  to 
determine  the  highest  qualified  bonus 
bid  submitted  for  a  competitive  oil  and 
gas  or  geothermal  lease  (Form  3000-2) 
and  enable  the  BLM  to  complete 
environmental  reviews  in  compliance 
with  the  National  Environmental  Policy 
Act  of  1969  (Form  3200-9).  The 
information  supplied  allows  the  BLM  to 
determine  whether  a  bidder  is  qualified 
to  hold  a  lease  and  to  conduct 
geothermal  resource  operations  imder 
the  terms  of  the  Mineral  Leasing  Act  of 
1920  and  the  Geothermal  Steam  Act  of 
1969. 

DATE:  Comments  must  be  submitted  on 
or  before  November  4. 1996. 
ADDRESSES:  Comments  may  be  mailed 
to:  Regulatory  Management  Team  (420), 
Biu^au  of  Land  Management.  1849  C 
Street  NW.  Room  401  LS  Bldg., 
Washington.  D.C  20240. 

Comments  may  be  sent  via  Internet  to: 
WOComment®WO0033wp.wo.bhn.gov. 

Comments  may  be  hand  dehvered  to 
the  Bureau  of  Land  Management 
Administrative  Record,  Room  401. 1620 
L  Street  N.W.,  Washington,  D.C. 

Comments  will  be  available  for  public 
review  at  the  L  Street  address  during 
regular  business  hours  (7:45  a.m.  to  4:15 
p.m.,  Monday  through  Friday). 
FOR  FURTHER  INFORMATION  CONTACT: 
Gloria  J.  Austin,  (202)  452-0340. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  CFR  1320.8(d).  the 
BLM  is  required  to  provide  a  60-day 
notice  in  the  Federa)  Register 
concerning  a  proposed  collection  of 


information  to  solicit  comments- on  (a) 
whether  the  proposed  collection  of 
infonnaticm  is  necessary  for  the  proper 
performance  of  the-fimctions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed 
collection,  including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quahty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technolo^. 

The  Mineral  Leasing  Act  of  1920,  as 
amended  (30  U.S.C.  181  et  seq.)  gives 
the  Secretary  of  the  Interior 
responsibility  for  oil  and  gas  leasing  on 
approximately  600  million  acres  of 
public  lands  and  national  forests,  and 
private  lands  where  minerals  have  been 
reserved  by  the  Federal  Government. 
The  Federal  Onshore  Oil  and  Gas 
Leasing  Reform  Act  of  1987  was  passed 
by  Congress  to  require  that  all  puoUc 
lands  that  are  available  for  oil  and  gas 
leasing  be  ofiiered  first  by  competitive 
oral  bidding.  The  Department  of  the 
Interior  Appropriations  Act  of  1981  (43 
U.S.C.  6508)  provides  for  the 
competitive  leasing  of  the  lands  in  the 
National  Petroleum  Reserve- Alaska 
(NPR-A).  The  Geothermal  Steam  Act  of  • 
1970  (30  U.S.C.  1001-1025)  authorizes 
the  Secret  vy  of  the  Interior  to  issue 
leases  for  geothermal  development.  The 
lands  available  for  exploration  and 
leasing  include  public,  withdrawn, 
reserved,  and  acquired  lands 
administered  by  the  Bureau  of  Land 
Management  (BLM).  The  National 
Environmental  PoUcy  Act  (NEPA)  of 
1969  established  a  national  policy  to 
protect  the  environment. 

The  regulations  within  43  CFR  Group 
3100  outline  procedures  for  obtaining  a 
lease  to  explore  for,  develop,  and 
produce  oil  and  gas  resources  located  on 
Federal  lands.  The  regulations  within  43 
CFR  Group  3200  provide  for  the 
issuance  of  geothermal  leases  and  the 
exploration,  development  and 
utilization  of  Federally-owned 
geothermal  resources.  The  BLM  needs 
the  information  requested  on  the  two 
forms  to  process  bids  for  oil  and  gas  and 
geothermal  lands  and  to  complete 
environmental  reviews  required  by  the 
NEPA. 

The  information  will  be  used  to 
determine  the  highest' qualified  bonus 
bid  submitted  for  a  competitive  oil  and 
gas  or  geothermal  resourt^es  parcel  on 
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form  3000-2,  "Competitive  Oil  and  Gas 
or  Geothennal  Resources  Lease  Bid".  In 
the  case  of  form  3200-9,  "Notice  of 
Intent  to  conduct  Geothennal  Resources 
Exploration  Operations",  the 
information  will  be  used  to  enable  the 
BLM  to  complete  environmental 
reviews  in  compliance  with  the 
National  Environmental  Policy  Act  of 
1969.  The  BLM  needs  the  information 
requested  to  determine  the  eligibility  of 
an  applicant  to  hold,  explore  for, 
develop  and  produce  oil  and  gas  and 
geothermal  resources  on  Federal  lands. 
The  forms  are  submitted  in  person  or 
by  mail  to  the  proper  BLM  Office.  For 
Form  3000-2,  the  name  and  address  of 
the  bidder  is  needed  to  identify  the 
bidder  and  allow  the  authorized  officer 
to  ensure  that  the  bidder  meets  the 
requirements  of  the  regulations.  The 
total  bid  and  payment  submitted  with 
bid  is  necessary  to  determine  the 
specific  bid  and  that  the  bid  is 
accompanied  by  one-fifth  of  the  amoimt 
bid  as  required  by  the  regulations  for  a 
Geothermal  bid  or  the  minimum 
acceptable  bid,  first  year's  rental  and 
administrative  fee  as  required  by  the 
regulations  for  an  oil  and  gas  bid.  For 
Form  3200-9,  names  and  addresses  are 
needed  to  identify  entities  who  wrill  be 
conducting  operations  on  the  land.  The 
description  of  land  is  necessary  to 
determine  the  area  to  be  entered  or 
disturbed  by  the  proposed  exploration 
operation.  Dates  of  commencement  and 
completion  are  necessary  to  determine 
how  long  the  applicant/operator/ 
contractor  intends  to  conduct  operations 
on  the  land.  The  forms  were  developed 
in  1990  and  1986  respectively  and  the 
information  required  from  the  public 
remains  the  same. 

Based  on  past  experience  conducting 
oil  and  gas  and  geothermal  lease  sales 
and  administering  geothermal 
exploration  operations,  the  BLM 
estimates  that  the  public  reporting 
burden  for  completing  to  be  two  hours. 
The  bidder/lessee/operator/contractor 
has  access  to  records,  plats,  and  maps 
necessary  for  providing  land 
descriptions.  The  estimate  includes  time 
spent  researching  bids  and  assembling 
information  as  well  as  the  time  of 
clerical  personnel. 

It  is  estimated  that  approximately  393 
Form  3000-2  will  be  filed  annually  for 
a  total  of  786  reporting  hours  and 
approximately  50  form  3200-9  will  be 
filed  annually  for  a  total  of  100 
reporting  hours.  Respondents  vary  bom 
individuals  and  small  businesses  to 
large  corporations. 

Any  interested  member  of  the  public 
may  request  and  obtain,  without  charge, 
a  copy  of  Form  3000-2  or  3200-9  by 
contacting  the  person  identified  imder 


FOR  FURTHER  INFORMATION  CONTACT.  All 
responses  to  the  notice  will  be 
summarized  and  included  in  the  request 
for  Office  of  Management  and  Budget 
approval.  All  comments  will  also 
become  part  of  the  pubUc  record. 

Dated:  August  23, 1996. 
AnnetUi  Oieck, 

Leader,  Regulatory  Management  Team. 
IFR  Doc.  96-22362  Filed  8-30-96;  8:45  am) 
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[UTU-720331 

Utah;  Proposed  Reinstatement  of 
Termlnatad  Oil  and  Gas  Lease 

In  accordance  with  Title  FV  of  the 
Federal  Oil  and  Gas  Royalty 
Management  Act  (P.L.  97-451),  a 
petition  for  reinstatement  of  oil  and  gas 
lease  irnJ-72033  for  lands  in  San  Juan 
County,  Utah,  was  timely  filed  and 
required  rentals  accruing  from  July  1, 
1996,  the  date  of  termination,  have  been 
paid. 

The  lessees  have  agreed  to  new  lease 
terms  for  rentals  and  royalties  at  rates  of 
$10  per  acre  and  16%  percent, 
respectively.  The  $500  administrative 
fee  has  been  paid  and  the  lessees  have 
reimbursed  the  Bureau  of  Land 
Management  for  the  cost  of  publishing 
this  notice. 

Having  Aet  all  the  requirements  for 
reinstatement  of  the  lease  and  set  out  in 
Section  31  (d)  and  (e)  of  the  Mineral 
Leasing  Act  of  1920  (30  U.S.C.  188).  the 
Bureau  of  Land  Management  is 
proposing  to  reinstate  lease  UTU-72033, 
effective  July  1, 1996,  subject  to  the 
original  terms  and  conditions  of  the 
lease  and  the  increased  rental  and 
royalty  rates  cited  above. 
Robert  Lopez, 

Group  Leader,  Minerals  Adjudication  Group. 
(PR  Doc.  96-22390  Filed  8-30-96;  8:45  am] 
BH.UNQ  CODE  4310-OQ-M 


[CA-056-1430-01  and  CA-059-1 430-01; 
CACA  7337,  CACA  7366,  and  CAS  585] 

Termination  of  Classifications  of 
Public  Lands  for  Small  Tract 
Classification  Number  506,  Recreation 
and  Public  Purpose,  and  Multiple-Use 
Management,  and  Opening  Order; 
California 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  This  notice  terminates  the 
following  classifications  of  public  lands, 
either  in  their  entirety  or  in  part:  CACA 
7337 — Small  Tract  Classification 
Number  506,  CACA  7366— Recreation 


and  Public  Purposes,  and  CAS  585 — 
Multiple-Use  Management  The  lands 
will  bie  opened  to  the  operation  of  the 
public  land  laws  including  the  mining 
laws,  subject  to  valid  existing  rights,  the 
provisions  of  existing  withdrawals, 
other  segregations  of  record,  and  the 
requirements  of  applicable  law.  The 
lands  have  been  and  remain  open  to  the 
operation  of  the  mineral  leasing  laws. 
EFFECTIVE  DATE:  Termination  of  the 
classifications  are  effective  on 
September  3, 1996.  The  lands  will  be 
open  to  entry  at  10  a.m.  on  October  3, 
1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Gary  or  Ehiane  Marti.  BLM 
California  State  Office  (CA-931),  2135 
Butano  Drive,  Sacramento,  California 
95825-0451;  telephone  number  916- 
979-2858. 

SUPPl£MENTARY  INFORMATION: 

(1).  CACA  7337— Small  Tract  Act 
Classification  Number  506 

On  January  4, 1957, 1.581.65  acres  of 
public  lands  were  classified  as  suitable 
for  lease  under  the  Act  of  Jime  1, 1938, 
as  amended  (43  U.S.C.  682a-e).  The 
lands  were  segregated  from 
appropriation  under  the  public  land 
laws  and  the  general  mining  laws.  The 
classification  decision  was  published  in 
the  Federal  Register  on  January  11, 
1957  (22FR245).  On  March  25, 1992, 
that  classification  was  terminated  for  all 
but  180  acres,  which  are  described 
below.  The  decision  to  terminate  the 
classification,  in  part,  was  published  in 
the  Federal  Register  on  February  24. 
1992  (57FR6331). 

Pureuant  to  the  Federal  Land  PoUcy 
and  Management  Act  of  1976,  as 
amended  (43  U.S.C.  1701  et  seq.).  and 
the  regulations  contained  in  43  CFR 
2091.7-l(b)(2),  Small  Tract  Act 
Classification  Number  506  is  hereby 
terminated  in  its  entirety  and  the 
segregation  for  the  follov«ng  described 
land  is  hereby  terminated: 

Mount  Diablo  Meridian 

T.  33  N..  R.  low.. 
Sec.  13,  lots  4  through  18.  inclusive, 
W>/^NEV4.  E'/iNE'/iNWV., 
E'/iNWV4NEV4NWV4. 
The  area  described  aggregates  180  acres  in 
Trinity  Coimty. 

The  classification  no  longer  serves  a 
needed  purpose  as  to  the  land  described 
above  and  is  hereby  terminated. 

(2).  CACA  7366 — Recreation  and  PubUc 
Piirposes  Classification  Number  C3- 
1131 

On  May  20, 1971.  231.85  acres  of 
public  lands  were  classified  as  suitable 
for  lease  or  sale  under  the  Recreation 
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and  Public  Purposes  Act  of  June  14, 
1926,  as  anlended  (43  U.S.Q  869  et 
seqj.  The  land  was  segregated  from 
appropriation  under  the  public  lands 
laws  and  the  general  mining  laws. 

Pursuant  1o  the  Federal  Land  Policy 
and  Management  Act  of  1976,  as 
amended  (43  U.S.C.  1701  et  seq.),  and 
the  regulations  contained  in  43  CFR 
2091.7-l(bl(l),  Recreation  and  Public 
Purposes  Classification  Number  C3- 
1131  is  heraby  terminated,  in  part,  and 
the  segregation  for  the  following 
described  land  is  hereby  terminated: 

T.  33N..  R.  9^.. 

Sec.  5,  NBV«SBV4 

Sea  6,  k)ts{7, 11, 18  and  19; 

Sec  18.  lo«91  and  tract  86. 

The  areas  described  aggregate  168.69  acres 
in  Trinity  County. 

The  classification  no  longer  serves  a 
needed  purpose  as  to  the  land  described 
above  and  it  hereby  terminated. 

(3).  CAS  58$— Classification  of  Public 
Lands  for  Multiple-Use  Management 

On  Januafy  25, 1968,  approximately 
103,683  acr*s  of  public  lands  were 
classified  for  multiple-use  management 
under  the  Act  of  September  19,  1964  (43 
U.S.C.  1411-rl8).  The  lands  were 
segregated  from  appropriation  only 
under  the  agricultiual  land  laws  (43 
U.S.C,  Chs.  7  and  9.  25  U.S.C.  334)  and 
from  sale  under  section  2455  of  the 
Revised  Statutes  (43  U.S.C.  1171). 

Pursuant  to  the  Federal  Land  Policy 
and  Management  Act  of  1976,  as 
amended  (43  U.S.C.  1701  et  seq.),  and 
the  regidatiqns  contained  in  43  CFR 
2091.7-l(b)|3)  and  2461.5(c)(2).  the 
classification  of  public  lands  for 
multiple-usa  management,  CAS  585.  is 
hereby  tnmlnated  in  its  entirety  and  the 
segregation  for  the  following  described 
land  is  herel^y  terminated: 

Mount  Diablo  Maridiaa 

All  public  lands  in 

T.  42N.,R.  9fe., 

Sees.  1.  2  .3  10, 11, 12, 14.  and  15; 
T.  41  N..  R.  1(  E., 
Sees.  1  to  3,  inclusive,  and  10  to  13, 
inclusive; 
T.  42  N..  R.  IC  E.. 

Sees.  1  to  i: :,  inclusive; 
T.  40  N..  R  11  E., 
Sees.  1  to  4,  inclusive,  9  to  16,  inclusive, 
21  to  27,  bclusive.  34.  and  35; 
T.  41  N.,  R.  11  E.. 
Sees.  1  to  2t  I,  inclusive,  and  32  to  36, 
inclusive; 
T.  42  N.,  R.  11  E, 

Sees.  1  to  i; ,  inclusive; 
T.  40  N.,  R.  12  E.. 
Sees.  3  to  II .  inclusive,  15  to  20,  inclusive. 
22.  and  3p: 
T.  41N..R.1^E., 
Sees.  4  to  9.1  inclusive,  16  to  22,  inclusive, 
24.  25.  anil  28  to  34.  inclusive; 
T.  42  N..  R.  12  E.. 


Sees.  5  to  7.  inclusive.  28.  29, 32, 33.  and 
34; 
T.  43  N..  R.  12  £.. 

Sees.  22  to  27.  inclusive; 
T.  39N..R.13E.. 

Sees.  1  to  5,  inclusive.  11.  and  12; 
Tps.  40to4lN..R.13E.. 
T.  42N..R.13E.. 

Sec.  1,  SEV4NEV«; 

Sees.  23  to  26.  inclusive,  and  35; 
T.  43  N..  R.  13  £.. 

Sees.  2.  3, 10. 13.  and  IS; 

Sees.  19^  to  24.  inclusive,  and  26  to  30. 
inclusive; 
T.  44  N..  R.  13  E., 

Sees.  1.2.  3. 10.  and  11; 

Sees..  14  to  16,  inchuive.  22,  23,  26,  27. 
34.  and  35; 
T.  45  N..  R.  13  E.. 

Sees.  27,  34.  and  35; 
T.  39  N.,  R.  14  E.. 

Sees.  5  and  6; 
T.  40  N..  R.  14  E., 

Sees.  4  to  9.  inclusive^  16  to  20,  inclusive, 
and  29  to  32,  inclusive; 
T.  42  N.,  R.  14  E., 

Sees.  6  to  8,  inclusive,  17, 19,  30,  and  31; 
T.  43  N.,  R.  14  E.. 

Sees.  4.  5,  7.  and  17  to  19.  inclusive; 
T.  44  N..  R.  14  E.. 

Sacs.  3, 17. 19  to  21,  inclusive.  28  to  32, 
inclusive; 

Sea  33,  NEV«NE%; 
T.  46  N.,  R.  14  E., 

T.47N.,R.14E., 
Sea  25. 

The  aieas  described  aggregate 
approximately  103,683  acres  in  Modoc 
County. 

The  classification  no  longer  serves  a 
needed  purpose  as  to  the  lands 
described  above  and  is  hereby 
terminated. 

At  10  a.m.  on  October  3. 1996,  the 
lands  described  above  will  be  opened  to 
the  operation  of  the  public  land  laws 
generally,  subject  to  valid  existing 
rights,  the  provision  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirement  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  10  a.m.  on 
October  3, 1996  shall  be  considered  as 
simultaneously  filed  at  that  time.  Those 
received  thereafter  shall  be  considered 
in  the  order  of  filing. 

At  10  a.m.  on  October  3, 1996.  the 
lands  described  ^mve  will  be  opened  to 
location  and  entry  under  the  United 
States  mining  laws,  subject  to  valid 
existing  rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law.  Appropriation  of  any  of 
the  lands  described  in  this  notice  under 
the  genera]  mining  laws  prior  to  the  date 
and  time  of  restoration  is  imauthorized. 
Any  stich  attempted  appropriation, 
including  attempted  adverse  possession 
under  30  U.S.C.  38  (1988).  shall  vest  no 
rights  against  the  United  States.  Acts 


required  to  establish  a  location  and  to 
initiate  a  right  of  possession  are 
governed  by  State  law  where  not  in 
conflict  with  Federal  law.  The  Bureau  of 
Land  Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determination  in  local 
courts. 

Dated:  August  23. 1906. 
EdHaatejr. 

State  Director. 

(FR  Doe.  96-22270  Filed  8-30-96;  8:45  am] 
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PD-e57-1220-0(q  . 

Idaho:  Filing  of  Plats  of  Survey 

The  plat  of  the  following  described 
land  was  officially  filed  in  the  Idaho 
State  Office.  Bureau  of  Land 
Management,  Boise,  Idaho,  efiisctive 
9:00  a.m.  August  22.  1996. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the 
subdivisional  lines,  the  subdivision  of 
section  28,  and  the  survey  of  lot  1  in 
section  28,  T.  9  N.,  R.  36  E.,  Boise 
Meridian,  Idaho.  Group  No.  971,  was 
accepted,  August  22, 1996. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management.  All 
inquiries  concerning  the  survey  of  the 
above  described  land  must  be  sent  to  the 
Chief,  Cadastral  Survey,  Idaho  State 
Office,  Bureau  of  Land  Management, 
3380  Americana  Terrace.  Boiae,  Idaho, 
83706-2500. 

Dated:  August  22, 1996. 
Duane  E.  Olsen, 

Chief  Cadastral  Surveyor  for  Idaho. 
[FR  Doc.  96-22269  Filed  8-30-96;  8:45  am] 
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Minerals  Management  Service 
[FES  96-43] 

Notice  of  Availability  of  the  Final 
Environmental  impact  Statement  for 
the  Proposed  Outer  Continental  Shelf 
Oil  and  Gas  Leasing  Program  for  1997- 
2002 

The  Minerals  Management  Service 
has  prepared  a  final  Environmental 
Impact  Statement  (EIS)  relating  to  the 
Proposed  Outer  Continental  Shelf  Oil 
and  Gas  Leasing  Program  for  1997-2002 
pursuant  to  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969. 

Information  on  the  availability  of  the 
final  EIS  can  be  obtained  from:  Regional 
Director,  Alaska  Region,  Minerals 
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Management  Service,  949  East  36th 
Avenue,  Anchorage,  Alaska  99508- 
4302,  attention:  Public  Infonnation, 
telephone  (907)  271-6070  or  (800)  764- 
2627.  For  availability  of  the  final  EIS 
along  the  Pacific  Coast,  contact: 
Regional  Director,  Pacific  Region, 
Minerals  Management  Service,  770 
Paseo,  Camarillo,  California  93010, 
attention:  Public  Infonnation,  telephone 
(805) 389-7520  or  (800) 672-2627.  For 
availability  of  the  final  EIS  along  the 
Gulf  of  Mexico  Coast  and  Atlantic  Coast, 
contact  Regional  Director,  Gulf  of 
Mexico  Region,  Minerals  Management 
Service,  1201  Ehnwood  Park  Boulevard, 
New  Orleans,  Louisiana  70123-2394, 
attention:  Public  Information,  telephone 
(504)  736-2519  or  (800)  20(>-GULF. 
Infonnation  on  the  availabiUty  of  the 
final  EIS  can  be  obtained  from  Chief, 
Environmental  Projects  Coordination 
Branch,  Minerals  Management  Service, 
381  Elden  Street,  Hemdon.  Virginia 
20170-4817,  telephone  (703)  787-1674. 

Copies  of  the  final  EIS  will  be 
available  for  review  in  public  libraries 
located  throughout  the  coastal  States. 
Infonnation  regarding  the  locations  of 
Ubraries  where  copies  of  the  final  EIS 
will  be  available  may  be  obtained  from 
the  offices  listed  above. 

Lucy  R.  Querques, 

Acting  Associate  Director  for  Offshore 
Minerals  Management. 

Approved:  August  27, 1996. 
Willie  R.  Taylor, 

Director,  Office  of  Environmental  Policy  and 
Compliance. 

[FR  Doc.  96-22338  Filed  8-30-96;  8:45  am) 
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National  Park  Service 

Notice  of  Request  for  Reinstatement, 
With  Change,  of  a  Previously 
Approved  Information  Collection 

AQB«CY:  National  Park  Service,  DOI. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  National  Park 
Service's  (NFS')  intention  to  request  a 
reinstatement  of,  and  revisions  to,  a 
previously  approved  information 
collection  for  certain  activities  related  to 
36  CFR  61,  Procedures  for  State,  Tribal.  ' 
and  Local  Historic  Preservation 
Programs.  The  proposed  revisions  are 
based  on  program  changes  made  since 
1989. 

DATES:  Comments  to  this  notice  must  be 
received  by  November  4, 1996  to  be 
assured  of  consideration. 


ADOmONAL  INFORMATKM  OR  COMMENTS: 
Contact  John  W.  Renaud,  Project 
Coordinator.  Branch  of  State,  Tribal,  and 
Local  Programs,  Heritage  Preservation 
Services  Division,  National  Park 
Service,  U.S.  Department  of  the  Interior, 
P.O.  Box  37127,  Washington  D.C 
20013-7127,  (202)  343-1059. 

SUPPLEMENTARY  INFORMATKM: 

Title:  36  CFR  61,  Procedures  for  State, 
Tribal,  and  Local  Government  Historic 
Preservation  Programs. 

OMB  Number:  1024-0038. 

Type  of  Request:  Reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Abstract:  This  information  collection 
has  an  impact  on  State  and  local 
governments  that  wish  to  participate 
formally  in  the  national  historic 
preservation  program  and  who  wish  to 
apply  for  Historic  Preservation  Fund 
grant  assistance.  The  National  Park 
Service  uses  the  information  to  ensure 
compUance  with  the  National  Historic 
Preservatioii  Act  and  government-wide 
grant  requirements. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  infonnation 
is  estimated  to  average  14.06  hours  per 
response. 

Respondents:  State  and  Local 
Governments. 

Estimated  Number  of  Respondents: 
363.  This  is  the  gross  number  of 
respondents  for  all  of  the  docmnents 
included  in  this  information  collection. 
The  net  nimiber  of  States  and  local 
governments  participating  in  this 
infonnation  collection  annually  is  119. 

Estimated  Number  of  Responses  per 
Respondent:  1.07. 

Estimated  Total  Annual  Burden  on 
Respondents:  5,384  hours. 

Copies  of  this  information  collection 
can  be  obtained  from  Mr.  John  W. 
Renaud,  Project  Coordinator,  at  (202 
343-1059). 

Send  comments  regarding  the 
accuracy  of  the  burden  estimate,  ways  to 
minimize  the  burden,  including  through 
the  use  of  automated  collection  or  other 
forms  of  information  technology,  or  any 
other  aspect  of  this  collection  of 
information  to: 

Mr.  John  W.  Renaud,  Project 
Coordinator,  Branch  of  State,  Tribal,  and 
Local  Programs,  Heritage  Preservation 
Services,  National  Park  Service,  U.S. 
Department  of  the  Interior,  P.O.  Box 
37127,  Washington,  DC  20013-7127. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 


for  OMB  approval.  All  comments  will 

also  become  a  matter  of  pubUc  record. 

Teny  N.  Teur, 

Infonnation  Collection  Coordinator 

[FR  Doc  96-22329  Filed  8-30-96;  8:45  am] 
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Draft  General  Management  Plan/ 
Environmental  Impact  Statement, 
Independence  National  Historical  ParK 
PA;  Notice  of  Public  Meeting 

Pursuant  to  Council  on 
Environmental  Quality  regulations  and 
National  Park  Service  policy,  the 
National  Park  Service  (NPS)  aimounces 
two  public  meetings  to  gather  public 
comments  on  a  September,  1996 
Supplement  to  the  draft  Independence 
National  Historical  Park  General 
Management  Plan/Environmental 
Impact  Statement  and  newsletter. 

hi  accordance  with  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969,  the  National  Park  Service 
has  prepared  a  general  management 
plan/environmental  impact  statement 
for  Independence  National  Historical 
Park  which  was  on  public  review  during 
September,  October,  and  November, 
1995.  A  Supplement  has  been  produced 
and  will  be  distributed  to  cooperating 
agencies,  interested  groups,  individuals, 
and  institutions.  The  Supplement,  as 
well  as  the  GMP/EIS,  are  available  by 
telephoning  215-597-1841  and  also  will 
be  available  at  the  Independence 
National  Historical  Park  Visitor  Center, 
Third  and  Chestnut  Streets  during 
pubUc  meetings. 

Further  written  pubhc  comments  will 
be  accepted  on  die  GMP/EIS  and 
Supplement  up  to  October  18,  1996  and 
ond  comments  will  be  accepted  at  the 
public  meetings  to  be  held  in  the 
Independence  National  Historical  Park 
Visitor  Center  between  the  hours  of  2:00 
p.m.  and  4:00  p.m.  on  September  24, 
1996  and  again  on  September  25,  1996 
between  the  hours  of  7:00  p.m.  and  9:00 
p.m.  The  Visitor  Center  is  located  at 
Third  and  Chestnut  Streets, 
Philadelphia,  Pennsylvania. 

The  GMP/EIS  analyzes  the  issues, 
needs,  and  concerns  of  Independence 
National  Historical  Park  and  attempts  to 
address  them.  Examples  of  such  items 
include  preservation  and  use  of  historic 
structures,  visitor  orientation  and 
circulation,  facilities  use  and 
development,  park  interpretation,  and 
the  proposed  redevelopment  of  the 
Independence  Mall.  Six  alternatives  for 
addressing  these  issues,  needs  and 
concerns  are  outlined  within  the 
document.  The  Supplement  addresses 
revisions  to  the  preferred  alternative 
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being  considered  as  a  result  of  public 
comment  on  the  plan. 

Written  oomments  may  be  sent  to 
Independence  National  Historical  Park, 
313  Walnut  Street.  Philadelphia. 
Pennsylvania  19106. 

Dated:  Aufust  20. 1996. 

Warran  D.  BMck, 

Associate  Fi^d  Director,  Northeast  Field 
Area. 

IFR  Doc  96^2330  Piled  8-30-96;  8:45  am) 
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AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

SutNnission  for  0MB  Emergency 
Review,  Camment  Request 

U.S.  Agency  for  International 
Development  has  submitted  the 
following  information  collection  (ICR), 
utilizing  emergency  review  procedures, 
to  the  Office  of  Management  Budget 
(OMB)  for  review  and  clearance 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  P.L.  104-13.  44 
use.  Chapter  35).  OMB  approval  has 
been  requeued  by  September  20, 1996. 
A  copy  of  this  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  Mary  Ann  Ball,  M/ 
AS/ISS,  (202)  736-4743  or  via  email 
MABalieuSAID.GOV. 

Written  comments  and  questions 
about  ICR  listed  below  should  be 
forwarded  t^  Victoria  Wassmer,  OMB 
Desk  Office!,  Room  10202,  New 
Executive  Office  Building,  Washington, 
D.C.  20503. 

The  Office  of  Management  and  Budget 
is  particulaiiy  interested  in  comments 
which:  (a)  Evaluate  whether  the 
collection  of  information  is  necessary 
for  the  prop^  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility,  (b)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  vahdity  of 
the  methodology  and  assumptions  used; 
(c)  Enhance  the  quahty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  Minimize  the  burden 
of  the  collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  pi  information  technology. 
SUPPt-EMENTARY  INFORMATION: 

Title:  Financial  Status  Report. 

OMB  Nuntber:  None. 

Type  ofR^ew:  New  Collection. 


Description:  US  AID  for  Eastern 
Europe  and  Newly  Independent  States 
(ENI),  requests  a  class  deviation  from  22 
CFR  226.52  concerning  the  use  of 
standard  forms  269-26gA  and  272/272A 
for  financial  reporting.  22  CFR 
226.52(b)(1)  states  that  "when 
additioiud  information  is  needed  to 
comply  with  legislative  requirements, 
USAID  shall  issue  instructions  to 
require  recipients  to  submit  such 
information  in  the  "remariLs"  section 
that  is  not  legislatively  required  and, 
therefore  seeks  a  class  deviation  to  the 
statute  from  the  Office  of  Management 
and  Budget  (OMB)  in  accordance  with 
22  CFR  2276.4.  The  ENI  Bureau  wants 
to  require  that  grant  and  cooperative 
agreement  recipients  working  in 
multiple  countries  submit  expenditure 
reports  by  country. 
ANNUAL  REPORTttlQ  BURDEN: 

Number  of  Respondents:  80. 

TotaJ  Annucd  Responses:  640. 

Total  Annual  Hours  requested:  320. 

Dated:  August  13, 1996. 

Gtatmmae  E.  Pettigiew. 

Chief.  Information  Support  Services  Division, 
Office  of  Administrative  Services.  Bureau  of 
Management. 

(FR  Doc.  96-22389  Filed  8-30-96;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 
Antitrust  Division 

United  States  v.  Universal  Stiippers 
Association.  Inc.;  Proposed  Final 
Judgment  and  Competitive  Impact 
Statement 

Notice  is  hereby  given  piursuant  to  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  §  16(b)-{h),  tiiat  a  proposed 
Final  Judgment,  Stipulation,  and 
Com{>etitive  Impact  Statement  have 
been  filed  with  the  United  States 
District  Court  for  the  Eastern  District  of 
Virginia  in  United  States  v.  Universal 
Shippers  Association,  Inc.,  Civil  No.  96- 
1154-A  as  to  Universal  Shippers 
Association,  Inc. 

The  Complaint  alleges  that  the 
defendant  and  Lykes  Bros.  Steamship 
Co.,  Inc.  entered  into  a  contract 
containing  an  "automatic  rate 
differential  clause,"  which  required 
Lykes  to  charge  competing  shippers  of 
wine  and  spirits  bom  Europe  to  the 
United  States  rates  for  ocean 
transportation  services  that  were  at  least 
5%  higher  than  Unlversal's  for  any 


lesser  volume  of  cargo.  This  clause 
required  maintenance  of  a  5% 
difiiarential  in  favor  of  Universal  at  all 
times,  thereby  placing  shippers  who 
compete  with  Univenal  at  a  competitive 
disadvantage. 

The  proposed  Final  Judgment  enjoins 
the  defendant  frtMn  noaintaining, 
agreeing  to,  or  enforcing  an  automatic 
rate  differential  clause  in  any  of  its 
contracts,  and  also  requires  defendant  to 
establish  an  antitrust  compliance 
program. 

Public  comment  on  the  proposed 
Final  Judgment  is  invited  within  the 
statutory  60-day  comment  period.  Such 
comments  and  responses  thereto  will  be 
published  in  the  Federal  Register  and 
filed  with  the  Court.  Comments  should 
be  directed  to  Roger  W.  Fones,  Chief, 
Transportation,  Energy  and  Agriculture 
Section,  Suite  500.  U.S.  Department  of 
Justice.  Antitrust  Division.  325  Seventh 
Street,  N.W.,  Washington,  D.C.  20530 
(telephone:  202/307-6351). 
Rebecca  P.  Dick, 

Deputy  Director,  Office  of  Operations, 
Antitrust  Division. 


Stipulation 

It  is  stipulated  by  and  between  the 
imdersigned  parties,  by  their  respective 
attorneys  that: 

1.  The  Court  has  jurisdiction  over  the 
subject  matter  of  this  action  and  over 
each  of  the  parties  thereto,  and  venue  of 
this  action  is  proper  in  the  Eastern 
District  of  Virginia; 

2.  The  parties  consent  that  a  Final 
Judgment  in  the  form  hereto  attached 
may  be  filed  and  entered  by  the  Court, 
upon  the  motion  of  any  party  or  upon 
the  Court's  own  motion,  at  any  time 
after  compliance  with  the  requirements 
of  the  Antitrust  Procedures  and 
Penalties  Act  (15  U.S.C.  §  16),  and 
without  further  notice  to  any  party  or 
other  proceedings,  provided  that 
Plaintiff  has  not  withdrawn  its  consent, 
which  it  may  do  at  any  time  before  the 
entry  of  the  proposed  Final  Judgment  by 
serving  notice  thereof  on  Defendants 
and  by  filing  that  notice  with  the  Court; 

3.  In  the  event  Plaintiff  withdraws  its 
consent  or  if  the  proposed  Final 
Judgment  is  not  entered  pursuant  to  this 
Stipulation,  this  Stipulation  shall  be  of 
no  effect  whatsoever,  and  the  making  of 
this  Stipulation  shall  be  without 
prejudice  to  any  party  in  this  or  in  any 
other  proceeding. 

This  22nd  day  of  August,  1996. 
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For  the  Plaintiff  United  States  of  America: 

Rogor  W.  Pones, 

Chief,  Tmnsportation,  Energy  and  Afficultuie 
Section. 

Donna  N.  Kooperstein. 

Assistant  Chief,  Transportation.  Energy  and 

Agriculture  Section. 

Michele  B.  Cano, 

Attorney.  Transportation,  Energy  and 
Agriculture  Section. 

Dennis  E.  Szybala, 

Assistant  United  States  Attorney  V.S.B.  * 

22785. 

For  the  Defiradant  Universal  Shippers 
Association,  Inc.: 
Ronald  N.  Cobert,  Esquire, 

Grove,  Jaskiewicz  and  Cobert.  Suite  400, 1 730 
M Street, N.W..  Washington, D.C.  20036-4579. 


Final  Judgment 

Plaintiff,  United  States  of  America, 
filed  its  Complaint  on  August  22, 1996. 
United  States  of  America  and  Universal 
Shippers  Association,  Inc.,  by  their 
respective  attorneys,  have  consented  to 
the  entry  of  this  Final  Judgment  without 
trial  or  adjudication  of  any  issue  of  feet 
or  law.  This  Final  Judgment  shall  not  be 
evidence  against  nor  an  admission  by 
any  party  with  respect  to  any  issue  of 
Cact  or  law.  Therefore,  before  the  taking 
of  any  testimony  and  without  trial  or 
adjudication  of  any  issue  of  fact  or  law 
herein,  and  upon  consent  of  the  parties, 
it  is  hereby 

Orderea,  Adjudged,  and  Decreed,  as 
follows: 

I 

Jurisdiction 

This  Court  has  jurisdiction  over  the 
subject  matter  of  this  action  and  over 
each  of  the  parties  consenting  hereto. 
The  Complaint  states  a  claim  upon 
which  relief  may  be  granted  against  the 
defendant  under  Section  1  of  the 
Sherman  Act,  15  U.S.C.  §  1. 


Definitions 

As  used  herein,  the  term: 

(A)  Automatic  rate  differential  clause 
means  any  provision  in  a  contract  the 
defendant  has  with  an  ocean  common 
carrier  or  conference  that  requires  the 
ocean  common  carrier  or  conference  to 
maintain  h  differential  in  rates,  whether 
expressed  as  a  percentage  or  as  a 
specific  amoimt,  between  rates  charged 
by  the  ocean  common  carrier  or 
conference  to  the  defendant  under  the 
contract  and  rates  charged  by  the  ocean 
common  carrier  or  conference  to  any 
other  shipper  of  the  same  or  competing 
commodities  for  lesser  volmnes. 

(B)  Contivct  means  any  contract  for 
the  provision  of  ocean  liner 
transportation  services,  including  a 


service  contract.  "Contract"  does  not 
include  any  contract  for  charter  services 
or  for  ocean  common  carriage  provided 
at  a  tariff  rate  filed  pursuant  to  46  U.S.C. 
App.Sl707. 

(C)  Conference  means  an  association 
of  ocean  common  carriers  permitted, 
pursuant  to  an  approved  or  effective 
agreement,  to  engage  in  concerted 
activity  and  to  utilize  a  common  tariff 
in  accordance  with  46  U.S.C.  App. 
§1701,etseq. 

(D)  Defendant  means  Universal 
Shippers  Association,  Inc.,  each  of  its 
predecessors,  successors,  divisions,  and 
subsidiaries,  each  other  person  directly 
or  indirectly,  wholly  or  in  jiart,  owned 
or  controlled  by  it,  and  each  partnership 
or  joint  venture  to  which  any  of  them 

is  a  party,  and  all  present  and  former 
employees,  directors,  officers,  agents, 
consultants  or  other  persons  acting  for 
or  on  behalf  of  any  of  them. 

(E)  Service  contract  means  any 
contract  between  a  shipper  and  an 
ocean  common  carrier  or  conference  in 
which  the  shipper  makes  a  commitment 
to  provide  a  certain  minimum  quantity 
of  cargo  over  a  fixed  time  period,  and 
the  ocean  common  carrier  or  conference 
commits  to  a  certain  rate  or  rate 
schedule  as  well  as  a  defined  service 
level. 

(F)  Shipper  means  the  owner  of  cargo 
transported  or  the  person  for  whose 
account  the  ocean  transportation  of 
cargo  is  provided  or  the  person  to  whom 
delivery  of  cargo  is  made;  "shipper" 
also  means  any  group  of  shippers, 
including  a  shippers'  association. 

(G)  Shippers '  association  means  a 
group  of  shippers  that  consolidates  or 
distributes  freight  on  a  nonprofit  basis 
for  the  members  of  the  group  in  order 
to  seciu«  carload,  truckload,  or  other 
volume  rates  or  service  contracts. 

m 

Applicability 

(A)  This  Final  Judgment  applies  to  the 
defendant,  and  to  each  of  its 
subsidiaries,  successors,  assigns, 
officers,  directors,  employees,  and 
agents. 

IV 

Prohibited  Conduct 

Defendant  is  restrained  and  enjoined 
fit>m  maintaining,  adopting,  agreeing  to, 
abiding  by,  or  enforcing  an  automatic 
rate  diffierential  clause  in  any  contract 


Nullification 

Any  aut(Hnadc  rate  difiiarential  clause 
in  any  of  defendant's  contracts  shall  be 
null  and  void  by  virtue  of  this  Final 


Judgment.  Promptly  upon  entry  of  this 
Final  Judgment,  defendant  shall  notify 
in  writing  each  ocean  common  carrier  at 
conference  with  whom  defendant  has  a 
contract  containing  an  automatic  rate 
differential  clause  that  this  Final 
Judgment  prc^bits  such  clause. 

VI 

Compliance  Measures 

Defendant  is  ordered: 

(A)  To  send,  promptly  upon  entry  of 
this  Final  Judgment,  a  copy  of  this  Final 
Judgment  to  each  ocean  common  carrier 
or  conference  whose  contract  with 
defendant  contains  an  automatic  rate 
differential  clause; 

(B)  To  provide  a  copy  of  this  Final 
Judgjnent  to  each  director  and  officer  at 
the  time  they  take  office,  and  to  those 
employees  that  negotiate  contracts,  and 
to  maintain  a  record  or  log  of  signatures 
of  those  persons  that  they  received, 
read,  imderstand  to  the  best  of  their 
ability,  and  agree  to  abide  by  this  Final 
Judgment  and  that  they  have  been 
advised  and  understand  that 
noncompliance  with  the  Final  Judgment 
may  result  in  disciplinary  measures  and 
also  may  result  in  conviction  of  the 
person  for  criminal  contempt  of  court; 

(C)  To  maintain  an  antitrust 
compliance  program  which  shall 
include  an  annual  briefing  of  the 
defendant's  Board  of  Directors,  officers 
and  non-clerical  employees  on  this 
Final  Judgment  and  the  antitrust  laws. 

vn 

Plaintiff  Access 

(A)  To  determine  or  secure 
compliance  with  this  Final  Judgment 
and  for  no  other  purpose,  duly 
authorized  representatives  of  the 
plaintiff  shall,  upon  written  request  of 
the  Assistant  Attorney  General  in  charge 
of  the  Antitrust  Division,  and  on 
reasonable  notice  to  the  defendant  made 
to  its  principal  office,  be  permitted, 
subject  to  any  legally  recognized 
privilege: 

(1)  Access  during  the  defendant's 
office  hours  to  inspect  and  copy  all 
documents  in  the  possession  or  under 
the  control  of  the  defendant,  who  may 
have  counsel  present,  relating  to  any 
matters  contained  in  this  Final 
Judranent;  and 

(2)  Subject  to  the  reasonable 
convenience  of  the  defendant  and 
without  restraint  or  interference  fit>m  it, 
to  interview  officers,  employees  or 
agents  of  the  defendant,  who  may  have 
counsel  present,  regarding  such  matters. 

(B)  Upon  the  written  request  of  the 
Assistant  Attorney  General  in  chai^  of 
the  Antitrust  Division  made  to  the 
defendant's  principal  office,  the 
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defendant  shall  submit  such  written 
reports,  under  oath  if  requested,  relating 
to  any  matters  contained  in  this  Final 
Judgment  as  may  be  reasonably 
requested,  subject  to  any  legally 
recognized  privilege. 

(C)  No  information  or  documents 
obtained  by  the  means  provided  in 
Section  VHI  shall  be  divulged  by  the 
plaintiff  to  any  person  other  than  a  duly 
authorized  representative  of  the 
Executive  Branch  of  the  United  States, 
except  in  the  course  of  legal  proceedings 
to  which  tha  United  States  is  a  party,  or 
for  the  purpose  of  securing  compUance 
with  this  Final  Judgment,  or  as 
otherwise  required  by  law. 

(D)  If  at  the  time  information  or 
documents  are  furnished  by  the 
defendant  to  plaintiff,  the  defendant 
represents  apd  identifies  in  writing  the 
material  in  any  such  information  or 
documents  tio  which  a  claim  of 
protection  may  be  asserted  under  Rule 
26(c)(7)  of  the  Federal  Rules  of  Qvil 
Procedure,  and  defendant  marks  each 
pertinent  page  of  such  material, 
"Subject  to  claim  of  protection  imder 
Rule  26(c)(7)  of  the  Federal  Rules  of 
Qvil  Proce<|ure,"  then  10  days  notice 
shall  be  givoi  by  plaintiff  to  defendant 
prior  to  divulging  such  material  in  any 
legal  proceeding  (other  than  a  grand  jury 
proceeding)  to  which  defendant  is  not  a 
party. 

vm 

Ftirther  Eler,  lents  of  the  Final  Judgment 

(A)  This  Final  Judgment  shall  expire 
ten  years  fro^  the  date  of  entry. 

(B)  Jurisdljction  is  retained  by  this 
Court  for  th^  purpose  of  enabling  the 
parties  to  this  Final  Judgment  to  apply 
to  this  Court  at  any  time  for  further 
orders  and  directions  as  may  be 
necessary  ot  appropriate  to  carry  out  or 
construe  thi^  Final  Judgment,  to  modify 
or  terminate  any  of  its  provisions,  to 
enforce  conmliance,  and  to  punish 
violations  of  its  provisions. 

(C)  Entry  of  this  Final  Judgment  is  in 
the  public  interest. 

Dated:  . 

» 

United  States  District  Judge 

Competitive  Impact  Statement 

Pursuant  io  Section  2(b)  of  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  §  I6(b)-(h),  the  United  States 
submits  this  Competitive  Impact 
Statement  relating  to  the  proposed  Final 
Judgment  submitted  for  entry  against 
and  with  the  consent  of  defendant 
Universal  Shippers  Association,  Inc. 
("Universal*')  in  this  civil  proceeding. 


I 

Nature  and  Purpose  of  the  Proceeding 

On  August  22, 1996.  the  United  States 
filed  a  dvil  antitrust  Complaint  alleging 
that  Universal  Shippers  Association. 
Inc.  ("Universal")  entered  into  an 
agreement  with  an  ocean  common 
carrier  that  unreasonably  restrains 
competition  for  ocean  transportation 
services  in  violation  of  Section  1  of  the 
Sherman  Act,  15  U.S.C.  §  1. 

On  the  same  date,  the  United  States 
and  Universal  filed  a  Stipulation  by 
which  they  consented  to  the  entry  of  a 
proposed  Final  Judgment  designed  to 
imdo  the  challenged  agreement  and 
prevent  any  recurrence  of  such 
agreements  in  the  future. 

Entry  of  the  proposed  Final  Judgment 
will  terminate  this  action,  except  that 
the  Court  will  retain  jurisdiction  over 
the  matter  for  any  further  proceedings 
that  may  be  required  to  interpret, 
enforce  or  modify  the  Judgment  or  to 
puni^     violations  of  any  of  its 
pr   /     ^ns. 

D 

Practices  Giving  Rise  to  the  Alleged 
Violation 

Defendant  Universal  is  a  Delaware 
corporation  with  its  principal  place  of 
business  in  Bedford,  Virginia.  A 
shippers'  association  is  a  group  of  ocean 
transportation  customers  ("shippers") 
that  consolidates  or  distributes  freight 
for  its  members  on  a  nonprofit  basis  in 
order  to  seciire  volume  discounts. 
Universal  is  itself  a  shippers' 
association  and  is  composed  of  member 
shippers'  associations  and  large 
independent  distillers  that  ship  their 
own  products.  Universal  accoimts  for 
about  half  of  the  wine  and  spirits 
carried  across  the  North  Atlantic. 

Prices  in  the  ocean  shipping  industry 
are  not  set  in  a  vigorously  competitive 
market.  The  ocean  shipping  industry  is 
comi»ised  of  both  conference  and 
independent  ocean  common  carriers.  A 
conference  is  a  legal  cartel  of  ocean 
conmuMi  carriers;  its  members  receive 
immunity  from  the  antitrust  laws  (46 
U.S.C.  App.  §  1701.  et  seq.,  "1984 
Shipping  Act")  to  agree  on  prices  and 
engage  in  other  otherwise  illegal 
concerted  activity.  There  are  over  15 
carriers  that  serve  the  North  Atlantic 
trade  between  the  United  States  and 
Europe,  but  the  majority  of  these  are 
members  of  the  Trans- Atlantic 
Conference  Agreement  ("TACA"). 
TACA  is  a  conference  that  has  received 
antitrust  immunity  to  jointiy  fix  prices 
and  Umit  capacity  in  the  North  Atlantic 
trade.  Their  prices  are  set  forth  in  tariffis 
filed  with  the  Federal  Maritime 


Commission  ("FMC")  and  are  available 
to  all  shippers.  Lykes  Bros.  Steamship 
Co.,  Inc.  ("Lykes")  is  not  a  member  of 
TACA.  Lykes  is  an  ocean  common 
carrier  that  provides  ocean 
transportation  services  for  cargo 
worldwide,  including  services  in  the 
North  Atlantic  trade  between  the  United 
States  and  Northern  Europe.  It  operates 
as  an  independent  carrier  in  the  North 
Atlantic,  offering  transportation  services 
to  all  shippers  at  tariff  prices  that  it  sets 
independently.  In  trades  with  a 
significant  conference,  such  as  the 
North  Atlantic  trade,  independents  as 
well  as  the  conference  possess  some 
degree  of  market  power  over  freight 
rates  because  there  are  relatively  few 
separate  sellers. 

Under  the  1984  Shipping  Act. 
independent  carriers  or  conferences 
may  enter  into  service  contracts  with 
shippers  or  shippers'  associations.  In  a 
service  contract,  a  shipper  or  shippers' 
association  commits  to  provide  a  certain 
minimum  quantity  of  cargo  over  a  fixed 
period,  and  the  ocean  carrier  or 
conference  conunits  to  a  certain  price 
schedule  based  on  that  volume.  Service 
contract  prices  are  typically  lower  than 
the  tariff  prices.* 

Universal  entered  into  a  service 
contract  with  Lykes  on  or  about  October 
26, 1993.  for  the  ocean  transportation  of 
wine  and  spirits  from  Northern  Europe 
to  the  United  States.  The  Lykes/ 
Universal  contract  contained  the 
following  "automatic  rate  differential 
clause": 

Carrier  guarantees  that  rates  and  charges  in 
this  Contract  shall  at  all  times  be  at  least  5% 
lower  than  any  other  tariff.  Time  Voltune  or 
other  service  contract  rates  for  similar 
commodities  at  a  lesser  volume  and 
essentially  similar  transportation  service.  As 
necessary,  Carrier  shall  reduce  rates/charges 
in  this  Contract  as  necessary  to  honor  this 
guarantee,  promptly  informing  the 
Association  and  the  FMC 

This  clause  requires  Lykes  to  charge 
competing  shippers  or  shippers' 
associations  that  purchase  lesser 
volimies  than  Universal  a  rate  that  is  at 
least  5%  higher  than  Universal's. 

Other  shippers  and  shippers' 
associations  compete  with  Universal 
and  its  members  for  importing  wines 
and  spirits  into  the  United  States. 
Universal's  competitors  seek  to 
minimize  their  costs  by,  inter  alia, 
obtaining  the  lowest  possible  rates  for 
the  ocean  transportation  of  wine.and 


*  Independent  cairiera  and  conferences  may  also 
enter  into  service  contracts  with  non-vesMi 
operating  common  carrieis  ("NVOCCs").  An 
NVOCC  offers  transportation  services  to  shippers 
Init  does  not  operate  the  vessels.  NVCXXIs  typically 
consolidate  the  fireight  of  small  shippers  and  then 
arrange  for  carriage  of  the  consolidated  freight 
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spirits.  But  the  automatic  rate 
differential  clause  limited  Lykes' 
incentive  to  offer  to  Universal's 
competitors  transportation  rates  as 
favorable  as  Lykes  coidd  otherwise 
offer.  To  comply  with  the  clause,  Lykes 
must  either  offer  these  shippers  prices 
that  are  at  least  5%  higher  than  the 
prices  in  Universal's  service  contract,  or 
it  must  lower  Universal's  price  for  all  of 
Universal's  service  contract  shipments 
in  order  to  maintain  the  5%  differential. 
The  latter  is  not  an  attractive  alternative 
for  Lykes,  given  Universal's  volume. 
And  in  either  case,  Universal's 
competitors  pay  prices  5%  higher  than 
Universal — regardless  of  Lykes'  cost  of 
providing  them  with  transportation — 
which  adversely  affects  their  ability  to 
compete  with  Universal. 

Wnere  there  are  few  separate  sellers, 
as  is  the  case  here,  an  automatic  rate 
differential  clause  in  effect  places  a  tax 
on  the  buyer's  competitors.  There  is  a 
danger  that  this  tax  will  protect  the 
buyer  from  competition  from  firms 
whose  costs  may  otherwise  be  lower 
than  its  own,  thus  erecting  barriers  to 
competition.  It  is  the  raising  of  these 
barriera  to  competition  with  Universal, 
which  already  has  a  substantial  market 
presence,  that  constitutes  the 
unreasonable  restraint  of  trade  in  this 
case. 

ni 

Explanation  of  the  Proposed  Final 
Judgment 

The  Plaintiff  and  Universal  have 
stipulated  that  the  Court  may  enter  the 
proposed  Final  Judgment  after 
comphance  with  the  Antitrust 
Procedures  and  Penalties  Act,  15  U.S.C. 
§  16  (bHh).  The  proposed  Final 
Judgment  provides  that  its  entry  does 
not  constitute  any  evidence  against  or 
admission  of  any  party  concerning  any 
issue  of  fact  or  law. 

Under  the  provisions  of  Section  2(e) 
of  the  Antitrust  Procedures  and 
Penalties  Act  15  U.S.C.  §  16(e),  the 
proposed  Final  Judgment  may  not  be 
entered  unless  the  Court  finds  that  entry 
is  in  the  public  interest.  Section  VIII(C) 
of  the  proposed  Final  Judgment  sets 
forth  such  a  finding. 

The  proposed  Final  Judgment  is 
designed  to  eliminate  the  automatic 
differential  clause  from  defendant's 
contracts  for  the  provision  of  ocean  liner 
transportation  services  with  ocean 
common  carriers  or  conferences.  Under 
Section  IV  of  the  proposed  Final 
Judgment,  Universal  is  restrained  and 
enjoined  from  maintaining,  adopting, 
agreeing  to,  abiding  by,  or  enforcing  an 
automatic  rate  differential  clause  in  any 
contract  with  an  ocean  conunon  carrier 


or  conference.  Section  Vin(A)  of  the 
proposed  Final  Judgment  provides  for  a 
term  often  years.  Section  V  nuUifies 
any  automatic  rate  differential  clauses 
currently  in  effiect  in  any  of  Universal's 
contracts  with  an  ocean  common  carrier 
or  conference. 

Section  VI(A)  of  the  proposed  Final 
Judgment  requires  Universal  to  send  a 
copy  of  the  Final  Judgment  to  each 
ocean  common  carrier  whose  contract 
with  Universal  contains  an  automatic 
rate  differential  clause.  Section  IV(B) 
requires  Universal  to  provide  a  copy  of 
the  Final  Judgment  to  each  director  and 
officer  at  the  time  they  take  office,  and 
to  those  employees  that  negotiate 
contracts  for  the  provision  of  ocean  liner 
transportation  services,  and  to  maintain 
a  record  and  log  of  those  signatures  that 
they  received,  read,  imderstand,  and 
agree  to  abide  by  the  Final  Judgment. 
Section  VI  also  obligates  Universal  to 
maintain  an  antitrust  compliance 
program  that,  meets  the  obUgations 
specified  in  Section  VI(C).  In  addition. 
Section  VII  of  the  Final  Judgment  sets 
forth  a  series  of  measiu«s  by  which  the 
plaintiff  may  have  access  to  information 
needed  to  determine  or  secure 
Universal's  compliance  with  the  Final 
Judgment. 

line  relief  in  the  proposed  Final 
Judgment  removes  the  contractual 
clause  that  requires  the  ocean  common 
carrier  or  conference  to  place  in  essence 
a  5%  "tax"  on  the  shipping  costs  of 
Universal's  competitors.  It  restores  to 
Universal's  competitors  the  ability  to 
compete  for  the  lowest  shipping  prices. 

IV 

Alternative  to  the  Proposed  Final 
Judgment 

The  alternative  to  the  pro{!bsed  Final 
Judgment  would  be  a  full  trial  on  the 
merits  of  the  case.  In  the  view  of  the 
Department  of  Justice,  such  a  trial 
would  involve  substantial  costs  to  both 
the  United  States  and  Universal  and  is 
not  warranted  because  the  proposed 
Final  Judgment  provides  rehef  that  will 
fully  remedy  the  violations  of  the 
Sherman  Act  alleged  in  the  United 
States'  Complaint. 


Remedies  Available  to  Private  litigants 

Section  4  of  the  Clayton  Act,  15 
U.S.C.  §  15,  provides  diat  any  person 
who  has  been  injured  as  a  resiilt  of 
conduct  prohibited  by  the  antitrust  laws 
may  bring  suit  in  federal  court  to 
recover  three  times  the  damage  suffered, 
as  well  as  costs  and  reasonable 
attorney's  fees.  Entry  of  the  proposed 
Final  Judgment  will  neither  impair  nor 
assist  in  the  bringing  of  such  actions. 


Under  the  provisions  of  Section  5(a)  of 
the  Clayton  Act,  15  U.S.C.  §  16(a),  the 
proposed  Final  Judgment  has  no  prima 
facie  effect  in  any  subsequent  action 
that  may  be  brought  against  the 
defendcmt  in  this  matter. 

VI 

Procedures  Available  for  Modification  of 
the  Proposed  Final  Judgment 

As  provided  by  the  Antitrust 
Procedures  and  Penalties  Act,  any 
peraon  believing  that  the  proposed 
Judgment  should  be  modified  may 
submit  written  comments  to  Roger  W. 
Fones,  Chief;  Transportation,  Energy, 
and  Agriculture  Section;  Department  of 
Justice,  Antitrust  Division;  Liberty  Place 
Building,  Suite  500;  325  Seventh  Street, 
N.W.;  Washington,  D.C.  20530,  within 
the  60-day  period  provided  by  the  Act. 
Comments  received,  and  the 
Government's  responses  to  them,  will  be 
filed  with  the  Court  and  published  in 
the  Federal  Register.  All  comments  will 
be  given  due  consideration  by  the 
Department  of  Justice,  which  remains 
free,  pursuant  to  Paragraph  2  of  the 
StipiUation,  to  withdraw  its  consent  to 
the  proposed  Final  Judgment  at  any 
time  before  its  entry  if  the  Department 
should  determine  that  some 
modification  of  the  Judgment  is 
warranted  in  the  public  interest.  The 
proposed  Judgment  itself  provides  that 
the  Court  will  retain  jurisdiction  over 
this  action,  and  that  the  parties  may 
apply  to  the  Court  for  such  orders  as 
may  be  necessary  or  appropriate  for  the 
modification,  interpretation,  or 
enforcement  of  the  Judgment. 

vn 

Determinative  Documents 

No  materials  and  dociunents  of  the 
type  described  in  Section  2(b)  of  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  §  16(b),  were  considered  in 
formulating  the  proposed  Judgment, 
consequently,  none  are  filed  herewith. 

Dated:  August  22, 1996. 
Respectfully  submitted, 
Michele  B.  Cano, 

Attorney,  Antitrust  Division,  U.S.  Department 
of  Justice,  325  Seventh  Street,  N.W.,  Suite 
500.  Washington,  D.C  2530,  (a02)  307-0813. 
Dennis  f.  Szybala, 

Assistant  United  States  Attorney.  V.S.B. 
»22785. 

Certificate  of  Service 

I  hereby  certify  that,  on  this  day 
August  22, 1996, 1  have  caused  to  be 
served,  by  hand  delivery,  a  copy  of  the 
foregoing  Complaint,  Stipulation, 
proposed  Final  Judgment,  and 
Competitive  Impact  Statement  on 
counsel  for  Universal  Shippers 
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Association,  Inc.  at  the  address  below; 

Ronald  N.  Cobert,  Esq.,  Grove, 

Jaskiewicziand  Cobert,  1730  M  Street, 

N.W.,  Suitt)  400,  Washington,  D.C 

20036-45^9. 

Micfaeie  B.  Omo, 

United  Statts  Department  of  Justice.  Antitrust 

Division.  326  Seventh  Street,  N.  W.,  Suite  500, 

Washingtot\  D.C.  20530. 

(FR  Doc.  96^22274  Filed  8-30-96:  8:45  ami 

MLLMQ  OOOe  44ie-01-M 

1 

Notic«  Pulsuant  to  the  National 
Cooperatiire  Research  and  Production 
Act  of  1998— The  ATM  Forum 

Notice  is  hereby  given  that,  on  August 
1, 1996,  pursuant  to  §  6(a)  of  the 
National  Ckx)perative  Research  and 
Production  Act  of  1993, 15  U.S.C. 
§  4301  et  seq.  ("the  Act"),  the  ATM 
Forum  ("Forum")  has  filed  written 
notifications  simultaneously  with  the 
Attorney  Cjeneral  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  notifications  were 
filed  for  th^  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plainti^s  to  actual  damages 
imder  specified  drciimstances. 
Specifically,  the  changes  are  as  follows: 
CYLINK  Corporation.  Sunnyvale,  CA; 
Cahfomia  Eastern  Labs,  Santa  Clara,  CA; 
Canon,  Inq.,  Tokyo,  JAPAN;  Global  One, 
Reston.  V^:  Lucent  Technologies, 
Holmdel,  Nj;  Netro  Corporation,  Santa 
Qara,  CA;  and  Vebacom,  Koln, 
GERMANY  have  been  added  to  the 
ventxire.  Company  name  changes 
include  the  following:  ABB  HAFO  to 
Mitel  Semiconductor  AB;  Anritsu 
Wiltron  to  Anritsu  Corporation;  and 
Cellstream  Networks  to  Sentient 
Networks.  Stratacom  has  withdrawn 
from  the  venture.  The  following 
members  have  changed  fiom  auditing 
members  to  principal  members:  Coreel 
Microsystems;  Olivetti  Research;  and 
UNI  Inc.    j 

No  changes  have  been  made  in  the 
planning  activities  of  the  Forum. 
Membership  remains  open,  and  the 
members  ititQuid  to  file  additional 
written  notifications  disclosing  all 
changes  in.  membership. 

Oa  ApriJ  19, 1993,  the  Forum  filed  its 
original  ndtification  pursuant  to  §  6(a)  of 
the  Act.  The  Department  of  Justice 
published  a  notice  in  the  Federal 
Register  pursuant  to  §  6(b)  of  the  Act  on 
June  2, 1993  (58  FR  31415).  The  last 
notification  was  filed  on  May  3, 1996. 
The  Department  of  Justice  published  a 


notice  in  the  Federal  Register  on  June 
3. 1996  (61  FR  27935). 
Conatanoe  K.  RoblnMni, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  96-22273  Filed  8-30-96;  8:45  am) 
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Drug  Enforcement  Administration 

Importation  of  Controlled  Sutwtances; 
Notice  of  Application 

Pursuant  to  Section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C.  958(i)),  the 
Attorney  General  shall,  prior  to  issuing 
a  registration  imder  this  Section  to  a 
bulk  manufacturer  of  a  controlled 
substance  in  Schedule  I  or  II  and  prior 
to  issviing  a  regulation  imder  Section 
1002(a)  authorizing  the  impcHtation  of  . 
such  a  substance,  provide 
manufacturers  holding  registrations  for 
the  bulk  manufacture  of  the  substance 
an  opportimity  for  a  hearing. 

Therefore,  in  accordance  with  Section 
1311.42  of  Tide  21.  Code  of  Federal 
Regulations  (CFR),  notice  is  hereby 
given  that  on  July  16, 1996,  Calbiochem- 
Novabiochem  Corporation,  10394 
Pacific  Center  Court,  Attn:  Receiving 
Inspector,  San  Ehego,  CaUfomia  92121— 
4340,  made  application  to  the  Drug 
Enforcement  Administration  to  be 
registered  as  an  importer  of  the  basic 
classes  of  controlled  substances  listed 
below: 


Dnjg 

Sched- 
ule 

Tetrahydrocannabinols  (7370)  

Mescaline  (7381) 

1 
1 

• 

Dfug 

Sched- 
ule 

Amphetamine  (1100) 

Ptiencycltdine  (7471) 

Phenylacetone  (8501) 

Cocaine  (9041) ...... 

II 
II 
11 
II 

The  firm  plans  to  import  small 
quantities  of  the  listed  controlled 
substances  to  make  reagents  for 
distribution  to  the  biomedical  research 
community. 

Any  manufacturer  holding,  or 
applying  for,  registration  as  a  bulk 
manufacturer  of  these  basic  classes  of 
controlled  substances  may  file  writteil 
conoments  on  or  objections  to  the 
application  described  above  and  may,  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.54  in 
such  form  as  prescribed  by  21  CFR 
1316.47. 


Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  I>epartment  of  Justice, 
Washington,  D.C.  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  (30  days 
itam  publication). 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent 
of  the  procedtires  described  in  21  CFR 
1311.42  (b),  (c),  (d),  (e),  and  (f).  As  noted 
in  a  previous  notice  at  40  FR  43745-46 
(September  23, 1975),  all  applicants  for 
registration  to  import  basic  classes  of 
any  controlled  substances  in  Schedide  I 
or  n  are  and  will  continue  to  be  required 
to  demonstrate  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration  that  the  requirements 
for  such  registration  pursuant  to  21 
U.S.C.  958(a),  21  U.S.C  823(a),  and  21 
CFR  1311.42  (a),  (b),  (c),  (d),  (e),  and  (f) 
are  satisfied. 

Dated:  August  21. 1996. 
GeneR.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

[FR  Doc.  96-22353  Filed  8-30-96;  8:45  am) 
BIUINO  COOE  441»-0»-M 


Importation  Of  Controlled  Substances; 
Notice  of  Application 

Pursuant  to  Section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C.  958(i)),  the 
Attorney  General  shall,  prior  to  issuing 
a  registration  under  this  Section  to  a 
bulk  manufacturer  of  a  controlled 
substance  in  Schedule  I  or  II  and  prior 
to  issuing  a  regulation  imder  Section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  provide 
manufacturers  holding  registrations  for 
the  bulk  manufacture  of  the  substance 
an  opportiuiity  for  a  hearing. 

Therefore,  in  accordance  with  Section 
1311.42  of  Title  21,  Code  of  Federal 
Regulations  (CFR),  notice  is  hereby 
given  that  on  July  25, 1996,  Radian 
International  LLC,  8501  North  Mopac 
Blvd.,  P.O.  Box  201088,  Austin,  Texas 
78720,  made  application  to  the  Drug 
Enforcement  Administration  to  be 
registered  as  an  importer  of  the  basic 
classes  of  controlled  substances  Usted 
below: 


Drug 


3,4-Methytenedioxy-N- 
ethytamphetamine  (7404). 


Sched- 
ule 
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Drug 


3.4- 

Methytenedkucymethamphetami- 

ne(7405). 

4-Mettx»yannphetafTiine  (7411)  

Banzoytecgonine  (9180) > 


Sched- 
ule 


The  firm  plans  to  import  the  listed 
controlled  substances  to  make 
deuterated  and  non-deuterated  drug 
reference  standards  for  analytical  and 
forensic  laboratories. 

Any  manufacturer  holding,  or 
applying  for.  registration  as  a  bulk 
manufactiuer  of  this  basic  class  of 
controlled  substance  may  file  written 
comments  on  or  objections  to  the 
application  described  above  and  may,  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.54  in 
such  form  as  prescribed  by  21  CFR 
1316.47. 

Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator. 
Office  of  Diversion  Control.  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  D.C.  20537.  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  (30  days 
from  publication). 

This  procedure  is  to  be  conducted 
simultaneously' with  and  independent 
of  the  procedures  described  in  21  CFR 
1311.42  (b),  (c),  (d),  (e).  and  (f).  As  noted 
in  a  previous  notice  at  40  FR  43745-46 
(September  23. 1975).  all  applicants  for 
registration  to  import  basic  classes  of 
any  controlled  substances  in  Schedule  I 
or  II  are  and  will  continue  to  be  required 
to  demonstrate  to  the  E)eputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration  that  the  reqiureraents 
for  such  registration  piu^uant  to  21 
U.S.C.  958(a),  21  U.S.C.  823(a),  and  21 
CFR  1311.42  (a),  (b),  (c),  (d),  (e),  and  (f) 
are  satisfied. 

Dated:  August  21. 1996. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator.  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 
[FR  Doc.  96-22354  Piled  8-30-96;  8:45  am] 
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Importer  of  Controlled  Substances 
Notice  of  Registration 

By  Notice  dated  June  27, 1996,  and 
published  in  the  Federal  Register  on 
July  5, 1996.  (61  FR  35265),  Research 
Triangle  Institute,  Kenneth  H.  Davis,  Jr., 
Hermann  Building,  East  Institute  Drive, 


P.O.  Box  12194,  Research  Triangle  Park. 
North  Carolina  27709,  made  application 
to  the  Drug  Enforcement  Administration 
(DEA)  to  be  registered  as  an  importer  of 
the  basic  classes  of  controUed 
substances  Usted  below: 


Drug 


Marihuana  (7360) 
Cocaine  (9041)  .... 


Sched- 
ule 


II 


No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code, 
Section  823(a)  and  determined  that  the 
registration  of  Research  Triangle 
Institute  to  import  the  listed  controlled 
substances  is  consistent  with  the  public 
interest  and  with  United  States 
obligations  under  international  treaties, 
conventions,  or  protocols  in  effect  on 
May  1, 1971,  at  this  time.  Therefore, 
pursuant  to  Section  1008(a)  of  the 
Controlled  Substances  Import  and 
Export  Act  and  in  accordance  with  Title 
21.  Code  of  Federal  Regiilations.  Section 
1311.42,  the  above  firm  is  granted 
registration  as  an  importer  of  the  basic 
classes  of  controlled  substances  listed 
above. 

Dated:  August  22, 1996. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

[FR  Doc.  96-22352  Filed  8-30-96;  8:45  am] 
SajJNQ  COK4410-M-M 


Office  of  Justice  Programs 
Bureau  of  Justice  Statistics 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

action:  Notice  of  Information  Collection 
Under  Review:  Capital  Punishment 
Annual  Data  Collection. 

Office  of  Management  and  Budget 
(OMB)  approval  is  being  sought  for  the 
information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  and  allowed  60  days  for  public 
comment. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments  from  the  date  listed  at  the  top 
of  this  page  in  the  Federal  Register. 
This  process  is  conducted  in  accordance 
with  Code  of  Federal  Regulations.  Part 
1320.10.  Written  comments  and/or 
suggestions  regarding  the  item(s) 
contained  in  this  notice,  especially 
regarding  the  estimated  public  burden 


and  associated  response  time,  should  be 
directed  to  the  Office  of  Management 
and  Budget.  Office  of  Information  and 
Regulatory  Affairs.  Attention: 
Department  of  Justice  Desk  Officer. 
Washington.  DC,  20530.  Additionally, 
comments  may  be  submitted  to  OMB  via 
facsimile  to  202-395-7285.  Comments 
may  also  be  submitted  to  the  United 
States  Department  of  Justice.  Justice 
Management  Division,  Information 
Management  and  Secvirity  Staff, 
Attention:  Department  Clearance 
Officer,  Suite  850,  Washington  Center, 
1001  G  Street.  NW.  Washington,  DC 
20530.  AdditionaUy,  comments  may  be 
sent  to  DOJ  via  fecsimile  to  202-514- 
1534. 

Requests  written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  address  one  or 
more  of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

(2)  Evaluate  tlie  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

(3)  Enhance  the  quahty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  collection: 
Reinstatement,  without  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

(2)  Title  of  the  Form/Collection: 
Capital  Pimishment  Report  of  Inmates 
Under  Sentence  of  Death. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Forms:  NPS-6  Report  of 
Inmates  Under  Sentence  of  Death;  NPS- 
8A  Update  Report  of  Inmates  Under 
Sentence  of  Death;  NPS-8B  Status  of 
Death  Penalty — No  Statute  in  Force; 
NPS-8C  Status  of  Death  Penalty- 
Statute  in  Force.  Bureau  of  Justice 
Statistics,  Office  of  Justice  Programs, 
United  States  Department  of  Justice. 

(4)  Affected  puolic  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
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abstract:  Primary:  State  or  Local 
governments-  Others:  Individuals  or 
households,  and  Federal  Government. 
Approximately  52  Attorneys  General 
and  52  designated  officials  responsible 
for  keeping  records  of  inmates  under 
sentence  of  death  will  be  asked  to 
provide  information  on  condemned 
inmates'  deknographic  characteristics, 
legal  status  at  the  time  of  capital  offense, 
capital  offense  for  which  imprisoned, 
number  of  (ieath  sentences  imposed, 
criminal  hi$tory  information,  reason  for 
removal  if  i|o  longer  under  sentence  of 
death,  method  of  execution,  and  cause 
of  death  other  than  by  execution.  This 
program  analyzes  capital  pimishment 
statutes,  and  persons  under  sent«ice  of 
death  in  State  and  Federal  correctional 
institutions.  The  Bvireau  of  Justice 
Statistics  uses  this  information  in 
pubhshed  reports,  and  for  the  U.S. 
Congress,  EJcecutive  Office  of  the 
President,  practitioners,  researchers, 
students,  the  media,  and  others  in  the 
criminal  justice  community. 

(5)  An  estimate  of  the  total  number  of 
respondent!  and  the  amoimt  of  time 
estimated  for  an  average  respondent  to 
respond.  304  responses  at  1  hour  each 
for  the  NPS.-8;  2,890  responses  at  V-i 
hour  each  f^r  the  NPS-8A;  and  52 
responses  at  Vs  hour  each  for  the  NPS- 
8B  or  NPS-6C. 

(6)  An  estimate  of  the  total  public 
burden  (in  Incurs)  associated  with  the 
collection:  ^,775  annual  burden  hours. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff.  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW,  Washington,  DC 
20530. 

Dated:  Aug|ust  27, 1996. 
Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 
Department  qf  Justice. 
[FR  Doc.  96-^2334  Filed  »-3(>-96;  8:45  am] 

MJJNQ  COOE  4410-1S-M 


NATIONAL  AERONAimCS  AND 
SPACE  ADMINISTRATION 

[Notlc*  96-192] 

NASA  Advisory  Council  (NAC), 
Aeronauticf  Advisory  Committee, 
Subcommlftee  on  Human  Factors; 
Meeting 

AQBICY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  meeting  cancellation. 

* 

FEDERAL  REGISTER  CITATKM  OF  PREVIOUS 
ANNOUNCEMENT:  61  FR  40662,  Notice 
Number  96-^089,  August  5, 1996. 


PREVKXJSLV  ANNOUNCED  DATES  OF 
MEETMQ:  August  27, 1996,  August  28, 
1996,  and  August  29, 1996.  Meeting  has 
been  canceled. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
P.  Douglas  Arbuckle,  National 
Aeronautics  and  Space  Administration. 
Langley  Research  Center,  Hampton,  VA 
23681,  804/864-4072. 

Dated:  August  22, 1996. 
Lfl>U«  M.  Nolan, 

Advisory  Committee  Management  Officer. 
[FR  Doc.  96-22339  FUed  8-30-96;  8:45  am] 
BNJJNO  COM  7B10-01-M 

[Hotice  96-101] 

NASA  Advisory  Council,  Aeronautics 
Advisory  Committee,  Air  Traffic 
Management  Research  and 
Development  Executive  Steering 
Committee;  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92—463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  NASA  Advisory  Council, 
Aeronautics  Advisory  Conmiittee,  Air 
Traffic  Management  Research  and 
Development  Executive  Steering 
Committee  meeting. 
DATES:  September  25,  1996,  9:00  a.m.  to 
5:00  p.m.;  September  26, 1996,  8:30  a.m. 
to  Noon. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration,  Ames  Research 
Center,  Building  262,  Room  100,  Moffett 
Field,  CA  94035. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Herbert  W.  Schlickerunaier, 
National  Aeronautics  and  Space 
Administration,  Headquarters, 
Washington,  DC  20546,  202/358-4638. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room. 
Agenda  topics  for  the  meeting  are  as 
follows: 
— National  Perspective:  NASA 

Aeronautics  Update 
—Report  on  Status  of  FAA-NASA 

Interagency  Air  Traffic  Management 

Integrated  Product  Team 
— Report  on  On-Going  Air  Traffic 

Management-Related  Research  a|id 

Technology  at  NASA 
— Report  on  Advanced  Air  Traffic 

Technology  Element  of  NASA 

Advanced  Subsonic  Technology 

Program 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 


scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitors  register. 

Dated:  August  23, 1996. 
Leslie  M.  Nolan, 

Advisory  Committee  Management  Officer. 
[FR  Doc.  96-22340  Filed  8-30-96;  8:45  am] 
■LUNQ  COOE  7Bt<M>1-M 

[Notice  96-lbO] 

Notice  of  Prospective  Patent  Ucensa 

AOENCY:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  prospective  patent 

license. 

SUMMARY:  NASA  hereby  gives  notice 
that  Honeywell,  Inc.,  of  Glendale, 
Arizona,  has  requested  an  exclusive 
license  to  practice  the  invention 
described  in  U.S.  Patent  No.  5,173,944, 
entitled  "Head  Related  Transfer 
Function  Pseudo-Stereophony,"  which 
is  assigned  to  the  United  States  of 
America  as  represented  by  the 
Administrator  of  the  National 
Aeronautics  and  Space  Administration. 
Written  objections  to  the  prospective 
grant  of  a  license  shoiild  be  sent  to  Mr. 
Ken  Warsh,  Patent  Counsel,  Ames 
Research  Center. 

DATES:  Responses  to  this  notice  must  be 
received  by  November  4,  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ken  Warsh,  Patent  Counsel,  Ames 
Research  Center,  Mail  Code  202 A-3, 
Moffett  Field,  CA  94035;  telephone 
(415)  604-5104,  fax  (415)  604-1592. 

Dated:  August  26, 1996. 
Edward  A.  Frankle, 

General  Counsei. 

[FR  Doc.  96-22341  Filed  8-30-96;  8:45  am] 

BIUJNQ  CODE  7S10-01-4I 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Information  Security  Oversight  Office 

National  Industrial  Security  Program 
Policy  Advisory  Committee;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  App. 
2)  and  implementing  regulation  41  CFK 
101-6,  announcement  is  made  of  the 
following  committee  meeting: 

Name  of  Committee:  Natipral  Industrial 
Security  Program  Policy  Advisory  Committee 
(NISPPAC). 

Date  of  Meeting:  September  24, 1996. 

Time  of  Meeting:  10:00  a.m.  to  12:00  p.m. 

I^ace  of  Meeting:  National  Archives  and 
Records  Administration,  Room  41  Or  Seventh 
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Street  and  Pennsylvania  Avenue,  NW, 
Washington,  DC 

Purpose:  To  discuss  National  Industrial 
Seciuity  Program  policy  matters.  The  agenda 
will  include  a  discussion  on  the  current 
status  of  the  program,  an  update  on  reporting 
on  security  costs  pertaining  to  industry,  a 
discussion  of  possible  approaches  to  bring 
greater  consistency  and  uniformity  to  the 
National  Industrie  Security  Program 
Operating  Manual  chaptw  od  automated 
information  systems  security,  and  an  update 
on  the  most  recent  draft  safeguarding 
directive. 

This  meeting  will  be  open  to  the  public. 
However,  due  to  space  limitations  and  access 
procedures,  the  names  and  telephone 
nimibers  of  individuals  planning  to  attend 
mtist  be  submitted  to  the  Information 
Security  Oversight  Office  (ISOCfl  no  later 
than  September  20, 1996.  Written  statements 
from  the  public  will  be  accepted  in  lieu  of 
an  opportunity  for  conunent. 

FOR  FURTHER  mFORMATtON  CONTACT: 

Steven  Garfinkel,  Director,  ISCXD, 

National  Archives  Building,  700 

Pennsylvania  Avenue,  NW,  Room  100, 

WashJJigton,  DC  20408,  telephone  (202) 

219-5250. 

L.  Reynolds  Calioon, 

Assistant  Archivist  for  Policy  and  IBM 

Services. 

[FR  Doc.  96-22272  Filed  8-30-96;  8:45  am] 

BIUJNOCOD6  aS20-AF-M      . 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

[RI3&-«] 

Submission  for  0MB  Review; 
Comment  Request  for  Reciearance  of 
Information  Collection 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Notice. 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13,  May  22,  1995),  this 
notice  annoimces  that  the  Office  of 
Personnel  Management  will  submit  to 
the  Office  of  Management  and  Budget  a 
request  for  reciearance  of  the  following 
information  collection.  RI  30-9, 
Reinstatement  of  Disability  Annuity 
Previously  Terminated  Because  of 
Restoration  to  Earning  Capacity,  informs 
former  disabiUty  annuitants  of  their 
right  to  request  restoration  imder  title  5, 
U.S.C,  Section  8337.  It  also  specifies 
the  conditions  to  be  met  and  the 
documentation  required  for  a  person  to 
request  reinstatement. 

Approximately  200  forms  are 
completed  annually.  The  form  takes 
approximately  60  minutes  to  respond, 
including  a  medical  examination.  The 
annual  estimated  burden  is  200  hours. 


Burden  may  vary  depending  on  the  time 

required  for  a  medical  examination, 
for  copies  of  this  proposal,  contact 

Jim  Farron  on  (202)  418-3208,  or  E-mail 

to  }m&rr(m@mail.opm.gov 

DATES:  Comments  on  this  proposal 

should  be  received  on  or  before  October 

3, 1996. 

ADDRESSES:  Send  or  deliver  comments 

to— 

Lorraine  E.  Dettman,  Chief,  Operations 
Support  Division,  Retirement  and 
Insurance  Service,  U.S.  Office.of 
Personnel  Management,  1900  E  Street, 
NW,  Room  3349,  Washington,  DC 
20415-0001 

and 

Joseph  Lackey,  OPM  Desk  Officer, 
Office  of  Iniormation  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office 
Building,  NW.,  Room  3002, 
Washington,  DC  20503 

FOR  INFORMATION  REQARDINQ 

ADMINISTRATIVE  COORDINATION— CONTACT: 

Mary  Beth  Smith-Toomey,  Management 

Services  Division,  (202)  606-0623. 

U.S.  Office  of  Personnel  Management. 

Lorraine  A.  Green, 

Deputy  Dierctor. 

[FR  Doc.  9&-22364  Filed  8-30-96;  8:45  am) 

BH.IJNQ  CODE  M2S-01-M 


Excepted  Service 

AGENCY:  Office  of  Personnel 

Management. 

action:  Notice. 

SUMMARY:  This  gives  notice  of  positions 
placed  or  revoked  under  Schedules  A 
and  B,  and  placed  imder  Schedule  C  in 
the  excepted  service,  as  required  by 
Civil  Service  Rule  VI,  Exceptions  from 
the  Competitive  Service. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Patricia  Paige,  (202)  606-0830. 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  Personnel  Management  published  its 
last  monthly  notice  updating  appointing 
authorities  established  or  revoked  under 
the  Excepted  Service  provisions  of  5 
CFR  213  on  Monday,  July  29, 1996  (61 
FR  39483).  Individual  authorities 
established  or  revoked  under  Schedules 
A  and  B  and  established  under 
Schedule  C  between  July  1, 1996,  and 
July  31, 1996,  appear  in  the  listing 
below.  Future  notices  will  be  published 
on  the  fourth  Tuesday  of  each  month,  or 
as  soon  as  possible  thereafter.  A 
consolidated  listing  of  all  authorities  as 
of  June  30  will  also  be  pubUshed. 

Schedule  A 

No  Schedule  A  authorities  were 
established  or  revoked  in  July  1996. 


Schedule  B 

No  Schedule  B  authorities  vtrere 
established  or  revoked  in  July  1996. 

Schedule  C 

The  foUovnng  Schedule  C  authorities 
were  established  July  1996: 

Council  on  Envimnwental  Quality 

Special  Assistant  to  the  Chair. 
Effective  July  12, 1996. 

Department  of  Agriculture 

Confidential  Assistant  to  the  Under 
Secretary  for  Rural  Economic  and 
Community  Development.  Effective  July 
3. 1996. 

Special  Assistant  to  the. 
Administrator,  Farm  Service  Agency. 
Effective  July  3, 1996. 

Confidential  Assistant  to  the 
Administrator,  Rural  Business  Service. 
Effective  July  3, 1996. 

Confidential  Assistant  to  the  Chief, 
Natural  Resources  Conservation  Service. 
Effective  July  3,  1996. 

Director,  Congressional  Relations  to 
the  Assistant  Secretary  for 
Congressional  Relations.  Effective  July 
3,1996. 

Confidential  Assistant  to  the 
Administrator,  Food,  Nutrition  and 
Consumer  Service.  Effective  July  23, 
1996. 

Confidential  Assistant  to  the 
Administrator,  Agricultiu^l  Research 
Service.  Effective  July  26, 1996. 

Department  of  Commerce 

Senior  Advisor  to  the  Assistant 
Secretary  for  Import  Administration. 
Effective  July  2,  1996. 

Special  Assistant  to  the  Senior 
Advisor  to  the  IDepartment  for  Puerto 
Rico  Initiatives.  Effective  July  8, 1996. 

Deputy  Assistant  Secretary  for  Policy 
and  Planning  to  the  Assistant  to  the 
Secretary  and  Director,  Office  of  Policy 
and  Strategic  Planning.  E^ctive  July 
26.1996.  " 

Department  of  Defense 

Office  Director  and  Special 
Coordinator  for  Cooperative  Threat 
Reduction  to  the  Deputy  Assistant 
Secretary  of  Defense  for  Threat 
Reduction  Policy.  Effective  July  3, 1996. 

Special  Assistant  to  the  Assistant 
Secretary  of  Defense,  International 
Security  Policy.  Effective  July  11, 1996. 

Department  of  Education 

Special  Assistant  to  the  Director, 
Office  of  Educational  Technology. 
Effective  July  3, 1996. 

Special  Assistant  to  the  Deputy 
Secretary  of  Agriculture.  Effective  July 
31, 1996. 
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Department  of  Energy 

Director,  Office  of  Scheduling  and 
Logistics  to  the  Assistant  Secretary  for 
Human  Resources  and  Management. 
Effective  Juty  30,  1996. 

Department  of  Health  and  Human 
Services 

Director.  Office  of  Scheduling  to  the 
Chief  of  Staff,  Office  of  the  Secretary. 
Effective  Jufy  19, 1996. 

Department  of  Housing  and  Urban 
Development 

Assistant  for  Gsngressional  Relations 
to  the  Deputy  Assistant  Secretary  for 
Congressional  Relations,  Office  of 
Congressional  and  Intergovernmental 
Affairs.  Effective  July  10,  1996. 

Special  Assistant  to  the  Senior 
Advisor  to  the  Secretary.  Effective  July 
26, 1996. 

Director,  Office  of  Executive 
Scheduling  to  the  Deputy  Secretary. 
Effective  July  30.  1996. 

Deputy  Assistant  Secretary  for 
Intergovemiaental  Relations  to  the 
Assistant  Sqcretary  for  Congressional 
and  Intergovernmental  Relations. 
Effective  July  30,  1996. 

Deputy  D6«ctor,  Office  of  Executive 
Scheduling  to  the  Director,  Office  of 
Executive  S^iheduling.  Effective  July  30, 
1996. 

Departmenrof  the  Interior 

Special  Assistant  to  the  Secretary  of 
the  Interior.  Effective  July  30,  1996. 

Special  Assistant  to  the  Assistant 
Secretary  for  Policy,  Management  and 
Budget.  Effective  July  31, 1996. 

Special  Assistant  to  the  Deputy 
Secretary.  Effective  July  31, 1996. 

Department\of  Justice 

Chief  of  Staff  to  the  Assistant 
Attorney  Geiieral,  Office  of  Justice 
Programs.  Effective  July  3, 1996. 

Departmentiof  Labor 

Special  Assistant  to  the  Deputy 
Assistant  Secretary,  Office  of 
Congressional  and  Intergovernmental 
Affairs.  Effective  July  18,  1996. 

Staff  Assistant  to  the  Chief  of  Staff. 
Effective  July  29, 1996. 

Department\of  the  Navy  (DOD) 

Special  Assistant  to  the  Principal 
Deputy  Secretary  of  the  Navy 
(Manpower  and  Reserve  Affairs). 
Effective  July  15,  1996. 

Department  \of  State 

Special  Assistant  to  the  Under 
Secretary  for  Economic  Affairs.  Effective 
July  2, 1996, 

Senior  W()men's  Coordinator  to  the 
Under  Secretary  for  Global  Affiairs. 
Effective  July  10, 1996. 


Special  Assistant  to  the  Assistant 
Secretary,  International  Organizational 
Affairs.  Effective  July  12, 1996. 

Policy  Advisor  to  the  Assistant 
Secretary,  Bureau  of  European  and 
Canadian  Affairs.  Effective  July  30, 
1996. 

Department  of  Transportation 

Special  Assistant  to  the  Secretary  of 
Transportation.  Effective  July  19, 1996. 

Department  of  the  Treasury 

Special  Assistant  to  the  Deputy 
Assistant  Secretary  (Public  Liaison). 
Effective  July  3, 1996. 

Senior  Advisor,  Public  Affairs  to  the 
Director  of  the  U.S.  Mint  Effective  July 
3, 1996. 

Public  ABaiis  Specialist  to  the 
Assistant  Secretary  for  Public  Affairs. 
Effective  July  26. 1996. 

Export-Import  Bank  of  the  United  States 

Personal  and  Confidential  Assistant  to 
the  President  and  Chairman.  Effective 
July  12. 1996. 

National  Credit  Union  Administration 

Staff  Assistant  to  the  Board  Member. 
Effective  July  2. 1996. 

Selective  Service  System 

Special  Assistant  to  the  Director  of 
Selective  Service.  Effiective  July  10. 
1996. 

Small  Business  Administration 

Director  of  Scheduling  to  the  Chief  of 
Staff.  Effective  July  2. 1996. 

Senior  Advisor  to  the  Deputy 
Administrator,  Small  Business 
Administration.  Effective  July  3, 1996. 

Special  Assistant  to  the  Associate 
Administrator  for  Communications  and 
Public  Liaison.  Effective  July  19, 1996. 

Special  Assistant  to  the  Assistant 
Administrator  for  Field  Operations. 
Effective  July  22, 1996. 

U.S.  International  Trade  Commission 

Confidential  Assistant  to  the 
Commissioner.  Effective  July  23. 1996. 

United  States  Tax  Court 

Trial  Clerk  to  the  Judge.  Effective  July 
12. 1996. 

Trial  Cleric  to  the  Judge.  Effective  July 
19. 1996. 

Trial  Clerk  to  the  Judge.  Effective  July 
23. 1996. 

Audmrity:  5  U.S.C.  3301  and  3302;  EO. 
10577,  3  CFR 1954-1958  Ccmp.,  P.218. ' 
Office  of  Personnel  Management. 
Lorraine  A.  Green, 
Deputy  Director.  < 

[FR  Doc.  96-22365  Filed  S-30-96;  8:45  am] 
■ajJNQ  C006  aai9-«i-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

pavestnient  Company  Act  Reltaae  No. 
22175;  811-8708] 

Arizona  Umltad  Maturity  Municipals 
Portfolio;  Notica  of  Application 

August  26, 1996. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  AppUcation  for 

Deregistration  xmder  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANT:  Arizona  Limited  Maturity 
Municipals  Portfolio. 
RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPUCATION:  Applicant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FHJNQ  DATE:  The  application  was  filed 
on  June  28, 1996  and  an  amendment 
thereto  on  August  14, 1996. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  apphcation  will  be 
issued  imless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
September  20, 1996,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or. 
for  lawyere.  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street.  N.W..  Washii^on.  D.C.  20549. 
Applicant,  24  Federal  Street,  Boston. 
Massachusetts  02110. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  L.  Titus,  Paralegal  Specialist,  at 
(202)  942-0584,  or  Alison  E.  Baur, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  an  open-end,  non- 
diversified  management  investment 
company  organized  as  a  New  York  trust. 
Applicant  is  a  master  fund  in  a  master- 
feeder  structure. 

2.  On  August  19, 1994,  applicant 
registered  under  the  Act  and  filed  a 
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registration  statement  on  Form  N-lA. 
No  registration  was  filed  under  the 
Securities  Act  of  1933  ("Securities  Act") 
because  applicant's  beneficial  interests 
were  issued  solely  in  private  placement 
transactions  that  did  not  involve  any 
public  offering  within  the  meaning  of 
section  4(2)  of  the  Securities  Act. 

3.  Applicant's  sole  feeder  fund 
terminated  its  operations  and,  therefore, 
applicant  is  doing  the  same.  On 
November  20, 1995,  applicant's  Board  of 
Trustees  imanimously  approved  the 
liquidation  of  applicant,  effective 
January  31, 1996.  No  shareholder 
approval  was  requested  by  the 
Declaration  of  Trust  of  Applicant,  or  by 
applicable  law. 

4.  By  May  2,  1996,  applicant 
redeemed  both  of  its  beneficial  interests 
which  were  held  by  Eaton  Vance 
Arizona  Limited  Matiirity  Municipals 
Fund,  a  series  of  Eaton  Vance 
Investment  Trust,  and  Eaton  Vance 
Management.  Each  interest  holder 
received  cash  equal  to  the  net  asset 
value  of  its  interest  in  applicant. 

5.  Applicant  has  no  securityholders, 
liabilities  or  assets.  Applicant  is  not  a 
party  to  any  litigation  or  administrative 
proceeding.  Applicant  is  not  now 
engaged,  nor  does  it  propose  to  engage, 
in  any  business  activities  other  than 
those  necessary  for  the  winding  up  of  its 
affairs. 

6.  Applicant  will  take  all  required 
actions  to  terminate  its  existence  as  a 
New  York  trust  upon  receipt  of  an  order 
from  the  SEC  that  it  has  ceased  to  be  an 
investment  company. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  imder  delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  96-22360  Filed  6-30-96;  8:45  am] 

BILUNO  COOE  8010-01-M 


pnvestment  Company  Act  Roleos*  No. 
22173;  812-10236] 

First  American  Strategy  Funds,  Inc.,  at 
al.;  Notice  of  Application 

August  26, 1996. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for  an 

Order  under  the  Investment  Company 

Act  of  1940  ("Act"). 

APPUCANTS:  First  American  Strategy 
Funds,  Inc.  ("FASF");  First  American 
Investment  Funds,  Inc.  ("FAIF");  First 
American  Funds,  Inc.  ("FAF");  First 
Bank  National  Association  ("First 
Bank");  SEI  Financial  Services 
Company  ("SEI"). 


RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  6(c)  of  the  Act  for  an 
exemption  from  section  12(d)(1)  of  the 
Act  and  under  sections  6(c)  and  17(b)  of 
the  Act  for  an  exemption  from  section 
17(a)  of  the  Act. 

SUMMARY  OF  APPUCATION:  AppUcants 
request  an  order  that  would  permit 
FASF  to  invest  primarily  in  the 
securities  of  certain  affiliated 
investment  companies  in  excess  of  the 
limits  of  section  12(d)(1). 
FIUNQ  DATE:  The  application  was  filed 
on  )idy  5, 1996,  and  amended  on  August 
22, 1996. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
September  20, 1996,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit, 
or,  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicants:  FASF.  FAIF,  FAF  and  SEI, 
680  East  Swedesford  Road,  Wayne, 
Pennsylvania,  19087;  First  Bank,  601 
Second  Avenue  South,  Minneapolis, 
Minnesota  55402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mercer  E.  BuUard,  Branch  Chief,  at  (202) 
942-0564,  or  Ehzabeth  G.  Osterman, 
Assistant  Director,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  smnmary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicants'  RepresentatioiiB 

1.  FASF,  a  Minnesota  corporation,  is 
registered  as  an  op>en-end  management 
investment  company  imder  the  Act.  On 
July  2, 1996,  FASF  filed  a  registration 
statement  under  the  Secvuities  Act  of 
1933  for  the  offering  of  four  series: 
Income  Fund,  Growth  and  Income 
Fund,  Growth  Fund,  and  Aggressive 
Growth  Fund  (collectively,  "FASF 
Portfolios").  Each  FASF  Portfolio  will 
be  separately  managed  and  pursue  a 
distinct  set  of  investment  objectives  and 
policies.  The  FASF  Portfolios  will 


pursue  their  ob)ectives  by  investing 

Primarily  in  series  of  FAIF  and  FAF 
'Underlying  Portfolios").  Additional 
FASF  Portfolios  may  be  organized  in  the 
future.' 

2.  The  FASF  Portfolios  initially  will 
offer  their  shares  in  one  class  that  will 
be  subject  to  an  annual  shareholder 
servicing  fee  equal  to  .25%  of  average 
daily  assets.  This  class  will  not  be 
subject  to  fi-ont-end  or  deferred  sales 
charges,  redemptions  fees,  or  Rule  12b- 
1  distribution  fees,  although  such 
charges  and  fees  may  be  imposed  in  the 
future. 

3.  FAIF  is  organized  under  Maryland 
law  and  registered  as  an  open-end 
management  investment  company 
under  the  Act.  FAIF  offers  its  shares  in 
20  series  with  varying  investment 
objectives  and  policies.  The  series  of 
FAIF  that  are  currently  proposed  to  be 
used  as  Underlying  PortfoUos  are: 
Equity  Income  Fund,  Stock  Fimd, 
Diversified  Growth  Fund,  Emerging 
Growth  Fund,  Regional  Equity  Fund, 
Special  Equity  Fund,  International 
Fund,  Technology  Fimd,  Health 
Sciences  Fund,  Real  Estate  Securities 
Fund,  and  Fixed  Income  Fund.  FAF  is 
organized  under  Minnesota  law  and 
registered  as  an  open-end  management 
investment  company  under  the  Act. 
FAF  offers  its  shares  in  three  series. 
Each  series  holds  itself  out  to  the  pubhc 
as  a  money  market  fund  and  is  subject 
to  the  requirements  of  rule  2a-7  imder 
the  Act.  The  series  of  FAF  that  is 
currently  proposed  to  be  used  as  an 
Underlying  PortfoUo  is  the  Prime 
Obligations  Fund.  Additional  series  of 
FAIF  and  FAF  that  comply  with  the 
conditions  set  forth  herein  may  be  used 
as  Underlying  Portfolios  in  the  future. 

4.  The  Underlying  Portfolios  offer 
their  shares  in  several  classes.  The 
FASF  Portfolios  initially  wrill  invest 
only  in  a  class  of  an  Underlying 
Portfolio  which  is  not  subject  to  fitint- 
end  of  deferred  sales  charges, 
redemption  fees,  rule  12b-l  distribution 
fees,  or  shareholder  servicing  fees.  The 
FASF  PortfoUos  in  the  future  may  invest 
in  one  or  more  classes  of  the  Underlying 
Portfolios  which  bear  such  charges  and 
tees. 

5.  First  Bank,  a  national  banking 
association,  is  the  investment  adviser 
for  each  of  the  FASF  Portfolios  and  the 
Underlying  Portfolios.  First  Bank  is  a 
wholly-owned  subsidiary  of  First  Bank 
System,  Inc.  ("FBS").  a  bank  holding 
company.  First  Bank's  investment 
advisory  fees  with  respect  to  each  FASF 
Portfolio  and  Underlying  Portfolio  are 


>  Applicants  request  relief  for  such  additional 
FASF  Portfolios,  subject  to  the  terms  and  conditions 
set  forth  herein. 
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calculated  as  a  per  annum  percentage  of 
net  assets  of  each  Portfolio.  With  respect 
to  one  of  the  Underlying  Portfolios 
(FAIF's  International  Fund),  First  Bank 
has  engaged  a  subadvlser.  Marvin  & 
Palmer  Associates.  Inc.,  which  is  not 
affiliated  with  First  Bank  or  any  of  its 
affiliates.  First  Trust  National 
Association,  a  wholly-owned  subsidiary 
of  FBS,  is  the  custodian  for  the  FASF 
Portfolios  and  the  Underlying  Portfolios. 

6.  SEI,  Miich  is  not  afGliated  with 
First  Bank,  is  principal  underwriter  for 
each  FASF  Portfolio  and  Underlying 
Portfolio.  Applicants  request  relief  for 
SEI  only  in  its  capacity  as  principal 
imderwritv  for  the  FASF  Portfolios  and 
Underlying  Portfolios  and  not  in  its 
capacity  as  principal  underwriter  for 
other  groups  of  investment  companies.^ 
Applicants  request  that  the  relief  extend 
to  any  future  principal  underwriter  for 
the  FASF  Portfolios  and  the  Underlying 
Portfolios,  provided  the  conditions  set 
forth  herein  are  satisfied. 

7.  The  investment  objectives  of  the 
FASF  Portfolios  are  intended  to  provide 
difiarlng  balances  between  the 
objectives  of  current  income  and  growth 
of  capital.  First  Bank  will  allocate  and 
re-allocate  the  FASF  Portfolios'  assets 
among  the  Underlying  Portfolios 
according  to  initial  percentage  ranges  as 
described  in  the  application. 

8.  The  FASF  Portfolios  will  Invest 
primarily  U  Underlying  Portfolio 
shares.  The!  FASF  PortfoUos  also  may 
Invest  in  cash  and  cash  item  for 
temporary  defensive  purposes  and  to 
maintain  liqmdity,  and  in  futures 
contracts  and  options  on  futures  in 
order  to:  remain  fully  invested  in 
proportions  consistent  with  their 
current  ass#t  allocation  strategy  in  a  cost 
effective  manner;  re-allocate  assets 
among  asset  categories  while 
minimizing  transaction  costs;  maintain 
cash  reserves  while  simulating  full 
Investment]  facilitate  trading:  or  seek 
higher  investment  returns  when  a 
futures  contract  is  priced  more 
attractively  than  the  imderlying  seciuity 
or  index 

9.  The  FASF  Portfolios  may  redeem 
Underlying  Portfolio  shares  through  in- 
kind  distributions  of  portfolio  securities 
of  Underlying  Portfolios.  The  FASF 
Portfolio  would  hold  such  securities 
until  its  adTlser  determined  that  is  was 
appropriate  to  dispose  of  them.  Such  in- 
kind  distributions  would  be  made  only 
in  order  to  Resolve  potential  conflicts  of 


'  SEI  previowly  rocaived  an  SEC  order  to  permit 
the  operation  at  a  "fund  or  funda"  similar  to  tiiat 
proposed  herein  where  all  of  the  funds  were 
advised  or  distributed  by  SEI.  SEI  InsiitutionaJ 
Managed  Trust  Investment  Company  Act  Release 
No.  21539  (Not.  22. 1995)  (notice)  and  21615  (Dec. 
20.  1995)  (order). 


interest  between  an  FASF  Portfolio  and 
an  Underlying  Portfolio.  For  example, 
when  a  redemption  by  an  FASF 
Portfolio  would  cause  the  Underlying 
Portfolio  to  incur  sizable  brokerage 
commissions,  the  transaction  may  be 
effected  in-kind  so  that  the  brokerage 
costs  would  be  borne  only  by  the  FASF 
Portfolio  and  not  by  the  Underlying 
Portfolio's  shareholders.  Any  such  in- 
kind  redemption  would  be  made  pro 
rata  and  comply  with  paragraph  (a) 
through  (f)  of  rule  17a-7  under  the  Act, 
except  that  the  consideration  for  the 
secuirities  distributed  by  the  Underlying 
Portfolio  would  be  the  Underlying 
Portfolio's  shares  rather  than  cash. 

10.  Applicants  request  that  any  relief 
granted  pursuant  to  the  application  also 
apply  to  any  open-end  management 
investment  company  that  is  or  will  be 
part  of  the  same  "group  of  Investment 
companies,"  as  defined  in  rule  lla-3 
under  the  Act.  as  FASF.^ 

Applicant's  Legal  Analysis 

1.  Section  12(d)(1)(A)  of  the  Act 
provides  that  no  registered  investment 
company  may  acquire  securities  of 
another  investment  company  if  such 
securities  represent  more  than  3%  of  the 
acquired  company's  outstanding  voting 
stock,  more  than  5%  of  the  acquiring 
company's  total  assets,  or  if'such 
securities,  together  with  the  securities  of 
any  other  acquired  investment 
companies,  represent  more  than  10%  of 
the  acquiring  company's  total  assets. 
Section  12(d)(1)(B)  provides  that  no 
registered  open-end  investment 
company  may  sell  its  securities  to 
another  investment  company  if  the  sale 
will  cause  the  acquiring  company  to 
own  more  than  3%  of  the  acquired 
company's  voting  stock,  or  if  the  sale 
will  cause  more  than  10%  of  the 
acquired  company's  voting  stock  to  be 
owned  by  investment  companies. 

2.  Section  6(c)  of  the  Act  provides  that 
the  SEC  may  exempt  persons  or 
transactions  from  any  provision  of  the 
Act  if  such  exemption  is  necessary  or 
appropriate  In  the  public  Interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

3.  Hie  restrictions  in  section  12(d)(1) 
were  Intended  to  prevent  certain  abuses 
perceived  to  be  associated  with  the 
pyramiding  of  investment  companies, 
including:  (1)  Unnecessary  duplication 
of  costs  [e.g.  sales  loads,  advisory  fees. 


*Rule  lla-3  under  the  Act  defmes  "group  of 
investment  companies"  as  two  or  more  companies 
that:  (1)  Hold  themselves  out  to  investors  as  related 
companies  for  purposes  of  investment  and  investor 
services,  and  (2)  have  a  common  investment  adviser 
or  principal  underwriter. 


and  administrative  costs):  (2)  undue 
Influence  by  the  fund  holding  company 
over  its  underlying  funds:  (3)  the  threat 
of  large  scale  redemptions  of  the 
securities  of  the  imderlying  Investment 
companies;  and  (4)  unnecessary 
complexity.  For  the  following  reasons, 
applicants  beUeve  that  the  proposed 
arrangements  will  not  give  rise  to  these . 
dangers. 

4.  Applicants  contend  that  the 
proposed  structure  will  not  raise  the 
sales  charge  layering  concerns 
imderlying  section  12(d)(1).  The  FASF 
initially  will  offer  one  class  of  shares 
that  charges  an  annual  shareholder 
servicing  fee  of  .25%  of  average  daily 
assets.  11118  class  will  not  be  subject  to 
any  front-end  or  deferred  sales  charges, 
redemption  fees,  or  rule  12b-l 
distribution  fees.  The  class  of 
Underlying  Portfolio  shares  in  which 
the  FASF  Portfolios  will  invest  initially 
will  not  be  subject  to  any  front-end  or 
deferred  sales  charges,  redemption  fees, 
rule  12b-l  distribution  fees,  or 
shareholder  servicing  fees.  Although 
future  classes  of  FASF  Portfolios  and 
classes  of  Underlying  Portfolios  in 
which  the  FASF  Portfolios  invest  may 
be  subject  to  such  charges  and  fees,  any 
sales  charges  or  service  fees  relating  to 
the  shares  of  an  FASF  Portfolio  will  not 
exceed  the  limits  set  forth  in  rule  2830 
of  the  NASD's  Conduct  Rules  when 
aggregated  with  any  sales  charges  or 
service  fees  that  the  FASF  Portfolio  pays 
relating  to  Underlying  Portfolio  shares. 

5.  With  regard  to  concerns  about 
layering  of  advisory  fees,  applicants 
state  that,  before  approving  any  advisory 
contract  under  section  15  of  the  Act,  the 
board  of  directors  of  FASF,  including  a 
majority  of  the  directors  who  are  not 
"interested  persons,"  as  defined  in 
section  2(a)(19)  of  the  Act,  wall  find  that 
any  advisory  fees  charged  under  the 
contract  are  based  on  services  provided 
that  are  in  addition  to,  rather  than 
duplicative  of,  services  provided  under 
any  Underlying  Portfolio  advisory 
contract. 

6.  Applicants  believe  that,  while 
administrative  and  other  fees  are 
expected  to  be  charged  at  both  the  FASF 
Portfolio  and  Underlying  Portfolio 
levels,  overall  expenses  may  be  reduced 
under  the  proposed  arrangement. 
Applicants  anticipate  that  the  total 
expense  ratio  of  the  FASF  Portfolios, 
including  the  expenses  borne  directly  at 
the  FASF  Portfolio  level  and  indirectly 
at  the  Underlying  Portfolio  level,  will  be 
disclosed  in  the  FASF  Portfolios' 
prospectuses.  Applicants  contend  that 
investors  will  have  a  means  for 
determining  whether  the  layering  of 
administrative  and  other  expenses 
results  in  total  expense  ratios  which  are 
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out  of  line  from  those  of  other  mutual 
funds. 

7.  Applicants  believe  that  the  FASF 
PortfoUos  will  provide  a  simple  means 
through  which  investors  can  (Aitain 
professional  allocation  services. 
Applicants  also  believe  that  any 
additional  expenses  associated  with 
investing  in  FASF  will  be  deemed  by 
many  investors  to  be  outweighed  by  the 
benefits  received  by  such  investors  in 
the  form  of  such  asset  allocation 
services. 

8.  Applicants  contend  that  the  risk 
that  a  "fund  of  funds"  may  be  able  to 
control  the  management  decisions  of  the 
underlying  funds  by  threatening  large 
redemptions  is  not  relevant  to  the 
proposed  arrangements.  The  FASF 
Portfolios  and  the  Underlying  Portfolios 
will  be  part  of  the  same  "group  of 
investment  companies,"  as  defined  in 
rule  lla-3  under  the  Act,  and  the  FASF 
Portfolios  and  Underlying  Portfohos 
therefore  will  share  the  same  or 
affiliated  investment  advisers  or 
principal  underwriters.  Applicants 
argue  that,  where  the  FASF  Portfolios 
and  Underlying  Portfolios  have  a 
common  investment  adviser  and 
investment  decisions  for  the  Underlying 
Portfolios  already  are  controlled  by  the 
adviser  for  the  FASF  Portfolios,  the 
adviser  has  no  incentive  to  wield  this 
control  in  a  manner  which  is 
detrimental  to  the  Underlying 
Portfolios. 

9.  Applicants  contend  that  the  FASF 
PortfoUos  will  be  structured  in  a  manner 
intended  to  minimize  problems  related 
to  the  impact  that  large  scale 
redemptions  may  have  on  the  orderly 
management  of  the  Underlying 
PortfoUos.  The  FASF  PortfoUos 
generally  are  designed  for  long-term 
investors,  which  appUcants  assert 
should  reduce  the  possibility  of  the 
FASF  PortfoUos  being  used  as  short- 
term  trading  vehicles  and  further  protect 
the  FASF  PortfoUos  and  the  Underlying 
PortfoUos  from  unexpected  large 
redemptions. 

10.  AppUcants  beUeve  that  the 
problem  of  unnecessarily  complex 
investment  vehicles  is  addressed  by  the 
condition  set  forth  herein  that  prohibits 
Underlying  PortfoUos  from  acquiring 
securities  in  another  investment 
company  in  excess  of  the  limits  of 
section  12(d)(1)(A),  except  as  authorized 
imder  a  prior  SEC  order  that  permits 
series  of  FAIF  to  invest  in  series  of  FAF 
in  excess  of  the  Umits  of  section 
12(d)(l)(A)(ii)  of  the  Act  up  to  the 
greater  of  S2.5  milUon  or  5%  of  the 


FAIF  series'  assets  ("Cash  Sweep 
Order").* 

11.  Section  17(a)  of  the  Act  makes  it 
unlawfel  for  an  affiliated  person  of  a 
registered  investment  company  to  sell 
securities  to,  or  purchase  securities 
from,  the  company.  AppUcants  beUeve 
that  die  FASF  Portfolios  and  the 
Underlying  PortfoUos  could  be  deraned 
"affiUated  persons"  of  each  other,  as 
defined  in  section  2(a)(3)  of  the  Act,  by 
virtue  of  being  under  the  control  of  a 
common  investment  adviser.  First  Bank, 
or  because  an  FASF  PortfoUo  owns  5% 
or  more  of  the  shares  of  an  Underlying 
PortfoUo.  AppUcants  believe  that 
purchases  by  the  FASF  Portfolios  of 
Underlying  PortfoUo  shares  and  sales  by 
the  Underlying  PortfoUos  of  their  shares 
to  the  FASF  PortfoUos  may  be  deemed 
to  be  principal  transactions  between 
affiUated  persons  under  section  17(a). 

12.  Section  17(b)  of  the  Act  provides 
that  the  SEC  shall  exempt  a  proposed 
transaction  from  section  17(a)  if 
evidence  estabUshes  that:  (1)  The  terms 
of  the  proposed  transaction  are 
reasonable  and  ^r  and  do  not  involve 
overreaching;  (2)  the  proposed 
transaction  is  consistent  with  the 
poUcies  of  the  registered  investment 
company  involved;  and  (3)  the  proposed 
transaction  is  consistent  with  the 
general  provisions  of  the  Act. 

13.  AppUcants  request  an  exemption 
imder  section  6(c)  from  the  Umits  of 
sections  12(d)(1)  (A)  and  (B),  and  under 
sections  6(c)  and  17(b)  from  section 
17(a),  to  permit  the  transactions 
described  above.  Applicants  beUeve  that 
the  requested  exemptions  are  fully 
consistent  with  the  poUcies  and 
purposes  of  the  Act  and  that,  for  the 
reasons  provided  above,  it  would  be 
appropriate  for  the  SEC  to  grant  the 
requested  reUef  umder  section  6(c). 

14.  AppUcants  also  beUeve  that  the 
section  17(b)  standard  has  been  satisfied 
for  the  foUowing  reasons.  First,  the 
consideration  paid  for  the  sale  and 
redemption  of  Underlying  PortfoUo 
shares  will  be  based  on  the  net  asset 
values  of  the  PortfoUos,  subject  to  any 
appUcable  sales  charges.  Second,  the 
investment  of  assets  of  the  FASF 
Portfolios  in  Underlying  Portfolio  shares 
and  the  issuance  of  Underlying  Portfolio 
shares  wiU  be  effected  in  accordance 
with  each  FASF  PortfoUo 's  investment 
restrictions  and  wtU  be  consistent  with 
the  policies  as  set  forth  in  each  FASF 
PortfoUo's  registration  statement. 
Finally,  the  Proposed  arrangement  does 
not  involve  overreaching  by  appUcants 


■•First  American  Investment  Funds,  Inc., 
Investment  Company  Act  Releese  Nos.  21722  (Jan. 
30. 1996)  (notice)  and  21784  (FA.  27. 1996)  (order). 


and  is  consistent  with  the  purposes  of 
the  Act  for  the  reasons  discussed  above. 

Applicants'  Cooditions 

Applicants  agree  that  the  order 
granting  the  requested  relief  shall  be 
subject  to  the  followinc  conditions: 

1.  Each  F.\SF  Portfolio  and  each 
Underlying  PortfoUo  wiU  be  part  of  the 
same  "group  of  investment  companies." 
as  defined  in  rule  lla-3  imder  the  Act. 

2.  No  Underlying  Portfolio  will 
acquire  securities  of  any  other 
investment  company  in  excess  of  the 
limits  contained  in  Section  12(d)(lKA) 
of  the  1940  Act,  except  as  permitted 
imder  the  Cash  Sweep  Order. 

3.  A  majority  of  the  Board  of  Directors 
of  FASF  will  not  be  "interested 
persons,"  as  defined  in  section  2(a)(19) 
of  the  Act. 

4.  Any  sales  charges  or  service  fees 
charged  relating  to  the  shares  of  an 
FASF  P(wtfoUo,  when  aggregated  with 
any  sales  charges  or  service  fees  paid  by 
the  FASF  PortfoUo  relating  to  its 
acquisition,  holding  or  disposition  of 
shares  of  the  Underlying  PortfoUos,  will 
not  exceed  the  Umits  set  forth  in  rule 
2830  of  the  NASD's  Conduct  Rules. 

5.  Before  approving  any  advisory 
contract  under  section  15  of  the  Act,  the 
Board  of  Directors  of  FASF,  including  a 
majority  of  Directors  who  are  not 
"interested  persons,"  as  defined  in 
section  2(a)(19),  will  find  that  the 
advisory  fees  charged  imder  the  contract 
are  based  on  services  provided  that  are 
in  addition  to,  rather  than  dupUcative 
of.  services  provided  under  any 
Underlying  PortfoUo  advisory  contract. 
The  finding,  and  the  basis  upon  which 
the  finding  was  made,  will  be  recorded 
fuUy  in  the  minute  books  of  the  FASF 
PortfoUos. 

6.  AppUcants  agree  to  provide  the 
following  information,  in  electronic 
format,  to  the  Chief  Financial  Analyst  of 
the  SEC's  Division  of  hivestment 
Management:  monthly  average  total 
assets  of  each  FASF  PortfoUo  and 
Underlying  PortfoUo;  monthly 
purchases  and  redemptions  (other  than 
by  exchange)  for  each  FASF  PortfoUo 
and  each  Underlying  PortfoUo;  monthly 
exchanges  into  and  out  of  each  FASF 
PortfoUo  and  each  Underlying  PortfoUo; 
month-end  allocations  of  each  FASF 
Portfolio's  assets  among  the  Underlying 
PortfoUos;  annual  expense  ratios  for 
each  FASF  PortfoUo  and  each 
Underlying  PortfoUo;  and  a  description 
of  any  vote  taken  by  the  shareholders  of 
any  Underlying  PortfoUo,  including  a 
statement  of  the  percentage  of  votes  case 
for  and  against  the  proposal  by  the 
FASF  PortfoUos  and  by  the  other 
shareholders  of  the  Underlying 
PortfoUo.  The  information  will  be 
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provided  asisoon  as  reasonably 
practicable  following  each  fiscal  year- 
end  of  the  FASF  Portfolio  (unless  the 
Chief  Financial  Analyst  shall  notify 
applicants  in  writing  that  such 
information  need  no  longer  be 
submitted). 

For  the  Coqunission.  by  the  Division  of 
Investment  Vfenagement,  under  delegated 
authority. 

MugaretH.  IjIcFariuid, 

Deputy  Secrehiy. 

(FR  Doc.  96-32356  Filed  8-3(V-96;  8:45  ami 

■UMQ  COM  I^O-OI-M 


PnvMtFTMnt  Company  Act 
22174:811-6712] 


Ratoaa*  No. 


North  Carolina  Umitad  Maturity 
Municipals  Portfolio;  Notice  of 
Application 

August  26,  1996. 

AQENCY:  Securities  and  Exchange 

Commission!  ("SEC"). 

ACTION:  Notice  of  Application  for 

Deregistration  under  the  Investment 

Company  A^  of  1940  (the  "Act"). 

APPUCANT:  North  Carolina  Limited 
Maturity  Municipals  Portfolio. 
RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  Of  APPUCATKM:  Applicant 
requests  an  order  declaring  that  it  lias 
ceased  to  be  :an  investment  company. 
FILING  DATE:  The  application  was  filed 
on  June  28,  1996  and  an  amendment 
thereto  on  AJugust  14. 1996. 
HEARINQ  OR  llOTIf  ICATION  OF  HEARINQ:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  vtriting  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  Oie  SEC  by  5:30  p.m.  on 
September  20,  1996.  and  should  be 
accompanied  by  proof  of  service  on  the 
appUcant,  ini  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  reqiiests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  vtriting  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street,  N.W..  Washington.  D.C.  20549. 
Applicant,  24  Federal  Street,  Boston, 
Massachusetts  02110. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  L.  Titi)s,  Paralegal  Specialist,  at  * 
(202)  942-0d84,  or  Allison  E.  Bavu-. 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 


SUPPLEMENTARY  INFORMATKM:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Refisrence  Branch. 

Applicant's  Representatioiis 

1.  Applicant  is  an  open-end,  non- 
diversified  management  investment 
company  organized  as  a  New  Ycn-k  trust. 
Applicant  is  a  master  fund  in  a  master- 
feeder  structure. 

2.  On  August  19. 1994,  applicant 

registered  imder  the  Act  and  filed  a 
registration  statement  on  Form  N-IA. 
No  registration  was  filed  under  the 
Securities  Act  of  1933  ("Securities  Act") 
because  appUcant 's  beneficial  interests 
were  issued  solely  in  private  placement 
transactions  that  did  not  involve  any 
public  offering  within  the  meaning  of 
section  4(2)  of  the  Seciirities  Act. 

3.  Applicant's  sole  feeder  fund 
terminated  its  operations  and.  therefore, 
applicant  is  doing  the  same.  On 
November  20.  1995.  applicant's  Board  of 
Trustees  unanimously  approved  the 
liquidation  of  applicant,  effective 
January  31. 1996.  No  shareholder 
approval  was  required  by  the 
Declaration  of  Trust  of  Applicant,  or  by 
applicable  law. 

4.  By  March  7, 1996,  applicant 
redeemed  both  of  its  beneficial  interests 
which  were  held  by  Eaton  Vance  North 
Carolina  Limited  Maturity  Municipals 
Fund,  a  series  of  Eaton  Vance 
Investment  Trust,  and  Eaton  Vance 
Management.  Each  interest  holder 
received  cash  equal  to  the  net  asset 
value  of  its  interest  in  applicant. 

5.  Applicant  has  no  securityholders, 
liabilities  or  assets.  Applicant  is  not  a 
party  to  any  litigation  or  administrative 
proceeding.  Applicant  is  not  now 
engaged,  nor  does  it  propose  to  engage, 
in  any  business  activities  other  than 
those  necessary  for  the  winding  up  of  its 
affiairs. 

6.  Applicant  will  take  all  required 
actions  to  terminate  its  existence  as  a 
New  York  trust  upon  receipt  of  an  order 
from  the  SEC  that  it  has  ceased  to  be  an 
investment  company. 

For  the  SEC.  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Mai^garet  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  96-22359  Filed  8-30-96;  8:45  am) 
BILUNQ  COOC  M10-M-M 


Pnvestment  Company  Act  Release  No. 
22176;  81 1-871<q 

Virginia  Umitad  Maturity  Municipais 
Portfolio;  Notica  of  Application 

August  26, 1996. 

AQENCY:  Securities  and  Excliange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANT:  Virginia  Limited  Maturity 
Municipals  Portfolio. 
RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPUCATION:  Applicant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FIUNQ  DATE:  The  application  was  filed 
on  June  28, 1996  and  an  amendment 
thereto  on  August  14. 1996. 
HEARING  OR  NOTIFICATION  OF  HEARINQ:  An 
order  granting  the  application  will  be 
issued  imless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be  receive 
by  the  SEC  by  5:30  p.m.  on  September 
20, 1996,  and  should  be  accompanied 
by  proof  of  service  on  the  applicant,  in 
the  form  of  an  affidavit  or,  for  lawyers, 
a  certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  may 
request  notification  of  a  hearing  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary.  SEC.  450  Fifth 
Street.  N.W.,  Washington,  D.C.  20549. 
Applicant,  24  Federal  Street.  Boston, 
Massachusetts  02110. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  L.  Titus,  Paralegal  Specialist,  at 
(202)  942-0584,  or  Alison  E.  Baur, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  sununary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  an  open-end,  non- 
diversified  management  investment 
company  organized  as  a  New  York  trust. 
Applicant  is  a  master  fund  in  a  master- 
feeder  structure. 

2.  On  August  19, 1994.  applicant 
registered  under  the  Act  and  filed  a 
registration  statement  on  Form  N-IA. 
No  registration  was  filed  under  the 
Securities  Act  of  1933  ("Securities  Act") 
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because  applicant's  beneficial  interests 
were  issued  solely  in  private  placement 
transactions  that  did  not  involve  any 
public  offering  within  the  meaning  of 
section  4(2)  of  the  Securities  Act. 

3.  Applicant's  sole  feeder  fund 
terminated  its  operations  and,  therefore, 
applicant  is  doing  the  same.  On 
November  20, 1995,  applicant's  Board  of 
Trustees  unanimously  approved  the 
liquidation  of  appUcant,  effiective 
January  31, 1996.  No  shareholder 
approval  was  required  by  the 
Declaration  of  Trust  of  Applicant,  or  by 
applicable  law. 

4.  By  March  7,  1996,  applicant 
redeemed  both  of  its  beneficial  interests 
which  were  held  by  Eaton  Vance 
Virginia  Limited  Maturity  Municipals 
Fund,  a  series  of  Eaton  Vance 
Investment  Trust,  and  Eaton  Vance 
Management.  Each  interest  holder 
received  cash  equal  to  the  net  asset 
value  of  its  interest  in  applicant. 

5.  Applicant  has  no  security  holders, 
liabilities  or  assets.  Applicant  is  not  a 
party  to  any  litigation  or  administrative 
proceeding.  Applicant  is  not  now 
engaged,  nor  does  it  propose  to  engage, 
in  any  business  activities  other  than 
those  necessary  for  the  winding  up  of  its 
affairs. 

6.  Applicant  will  take  all  required 
actions  to  terminate  its  existence  as  a 
New  York  trust  upon  receipt  of  an  order 
from  the  SEC  that  it  has  ceased  to  be  an 
investment  company. 

For  the  SEC,  by  the  Division  of  InvesUnent 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
(PR  Doc.  96-22361  Filed  8-30-96;  8:45  am) 

BILLING  CODE  8010-01-M 


[Ftolease  No.  34-37612;  File  No.  SR-CBOE- 

96-61] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  Chicago  Board 
Options  Exchange,  Incorporated 
Relating  to  Eligibility  Requirements  for 
Partici|»tion  on  the  RAES  System  in 
SPX  Options 

August  27,  1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),^  and  Rule  19b-4  ^  thereunder, 
notice  is  hereby  given  that  on  July  26, 
1996,  the  Chicago  Board  Options 
Exchange,  Incorporated  ("CBOE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 


("Conunission")  the  proposed  rule 
change  as  described  in  Items  I  and  II 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  On 
August  22, 1996,  the  Exchange  filed 
with  the  Commission  Amendment  No.  1 
to  the  proposed  rule  change.^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons  and  to 
grant  accelerated  approval  of  the 
proposed  rule  change,  as  amended. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  conform 
the  qualifications  that  members 
participating  through  joint  accounts 
must  meet  in  order  to  participate  on  the 
Retail  Automatic  Execution  System 
("RAES")  in  Standard  &  Poor's  500 
options  ("SPX")  to  those  quaUfications 
that  must  be  met  by  market-makers 
trading  on  RAES  through  their 
individual  accounts.*  Pursuant  to  the 
change,  members  of  joints  accounts  who 
execute  at  least  50%,  instead  of  75%  (as 
Rule  24.16  currently  states),  of  their 
market-maker  contracts  for  the 
preceding  calender  month  in  SPX  may 
participate  on  RAES.  The  text  of  the 
proposed  rule  change  is  available  at  the 
Office  of  the  Secretary,  CBOE  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


>lSU.S.C§78t(b)(l). 
»17CFR240.19b-». 


>  Amendment  No.  1  i*  a  technical  aniendment 
clarifying  the  term  "preceding  month"  as  used  in 
Rules  24.16  and  24.17.  See  letter  from  Timothy 
Thompson,  Senior  Anomey,  CBOE  to  )ohn 
Ayanian,  Attorney,  Office  of  Market  Supervision, 
Division  of  Market  Regulation,  Commission,  dated 
August  20, 1996. 

*  See  Securities  Exchange  Act  Release  No.  37348 
Qune  21. 1996),  61  FR  33788  Quae  28, 1996)  (File 
No.  SR-CBOE-96-t9). 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  amend  the  quahfications  for 
members  of  joint  accoimts  to  participate 
in  SPX  RAES.*  Specifically,  die 
Exchange  is  proposing  to  specify  that 
market-makers  participating  in  RAES 
Uirough  joint  accoimts  must  meet  the 
same  eligibility  requirements  for 
market-makers  participating  through 
individual  accoimts.  Currently,  the  one 
difference  in  tHe  requirements  is  that 
each  member  of  a  joint  account  that 
participates  on  RAES  must  execute  at 
least  75%  of  his  or  her  market-maker 
contracts  for  the  preceding  month  in 
SPX,  while  those  participating  through 
individual  accounts  have  a  50% 
requirement,  as  recently  approved  by 
the  Commission.^ 

The  Exchange  notes  that  at  the  time 
it  proposed  to  change  the  eligibiUty 
requirements  for  market-makers 
participating  in  RAES  through 
individual  accounts,  the  Exchange 
intended  to  make  the  same  eligibility 
change  for  market-makers  participating 
in  RAES  through  joint  accounts. 
Through  an  oversight,  however,  the 
Exchange  did  not  revise  the  Rule 
24.16(c)(i)  language  describing  the 
eligibiUty  requirements  for  market- 
makers  participating  in  joint  accounts. 

The  Exchange  believes  that  the 
rational  for  minimum  eligibility 
requirements  is  the  same  for  market- 
mdcers  participating  through  individual 
accounts  and  those  participating 
through  joint  accounts.  Accordingly,  the 
Exchange  beheves  that  the  minimum 
eligibility  requirements  for  individual 
and  joint  accounts  should  be  set  at  the 
same  threshold.  In  both  cases,  the 
eligibility  requirements  generally  ensure 
that  those  market-makers  who  are 
satisfying  the  public  customer  orders  at 
the  prevailing  bid  or  offer  are  the  same 
market-makers  who  have  made  a 
commitment  to  make  markets  on  a 
regular  basis  at  the  SPX  post. 

The  Exchange  notes  that  whether  a 
particular  market-maker  participates  in 


'RAES  is  the  Exchange's  automatic  execution 
system  for  small  (generally  less  than  10  contracts) 
public  customer  market  or  marketable  limit  orders. 
When  an  order  is  entered  through  RAES,  the  system 
automatically  attaches  to  the  order  its  execution 
price,  determined  by  the  prevailing  market  quote  at 
the  time  or  the  order's  entry  into  the  system.  A  buy 
order  pays  the  offer  a  sell  order  sells  at  the  bid.  An 
eligible  SPX  market nnaker  who  is  signed  onto  the 
system  at  the  time  the  order  is  received  will  be 
designated  to  trade  with  the  public  customer  order 
at  the  assigned  price. 

*  See  Release  No.  34-37348,  nipra  note  4. 
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RAES  through  an  individual  or  a  joint 
account  is  a  business  decision  of  the 
market-maker^  and  should  not  affect  that 
market-maker'b  eligibility  to  participate 
in  RAES.  The  Exchange  believes  that 
without  making  this  change  to  equalize 
the  eligibility  Requirements,  those 
maiket-maker^  who,  for  business 
reasons,  have  decided  to  participate 
through  joint  accounts  would  have 
stricter  eligibility  requirements  than 
those  market-markers  participating  on 
RAES  through  individual  accounts. 

2.  Statutory  B4sis 

By  equalizing  the  eligibility 
requirements  of  all  market-makers  to 
participate  on  SPX  RAES.  the  CBOE    • 
believes  that  the  proposed  rule  change 
will  treat  all  market-makers  more  fairly. 
As  such,  the  ^cchange  believes  the  rule 
proposal  is  consistent  with  and  furthers 
the  objectives  of  Section  6(b)(5)  of  the 
Act.  in  that  it  Is  designed  to  perfect  the 
mechanisms  of  a  free  and  open  market 
and  to  protect  investors  and  the  public 
interest.  I . 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  impose 
no  burden  on  competition. 

C.  Self-Regulcgory  Organization's 
Statement  on  Comments  on  the 
Proposed  Ruh  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Conunission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Exchange  has  requested  that  the 
proposed  rule  change  be  given 
accelerated  effectiveness  pursuant  to 
Section  19(b)(2)  of  the  Act  The 
Commission  finds  that  the  proposed 
rule  change  i^  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  there\inder  applicable  to 
a  national  sequrities  exchange  and,  in 
particiilar,  wi^i  the  requirements  of 
Section  6(b)  of  the  Act.  Specifically,  the 
Commission  believes  that  the  proposal 
is  consistent  ivith  the  Section  6(b)(5) 
requirements  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
prevent  fraudulent  and  manipulative 
acts,  and.  in  general,  to  protect  investors 
and  the  public  interest. 

The  Commission  believes  that  the 
presence  of  an  adequate  number  of 
'  market-makers  protects  investors  and 
contributes  to  the  maintenance  of  a  fair 
and  orderly  market.  The  Commission 
also  believes  it  is  reasonable  for  the 


Exchange  to  apply  the  same  minimum 
eligibility  requirements  for  participation 
in  SPX  RAES  through  joint  accoimts  as 
apply  to  participation  through 
individual  accounts.  The  Commission 
believes  that  the  Exchange's  proposal 
help  ensure  continued  availability  of 
RAES  for  SPX  options,  thereby 
contributing  to  the  efl^ective  and 
efficient  execution  of  public  investor 
orders  at  the  best  available  prices.  The 
Commission  believes  that  requiring 
market-makers,  whether  participating 
throtigh  joint  or  individual  accounts,  to 
execute  at  least  50%  of  their  contracts 
in  SPX  in  the  preceding  month  to 
participate  in  SPX  RAES  is  a  reasonable 
means  for  achieving  this  goal. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  thereof  in  the 
Federal  Register.  Specifically,  as  stated 
above,  the  Commission  believes  that  the 
presence  of  an  adequate  nvunber  of 
market-makers  protects  investors  and 
contributes  to  the  maintenance  of  a  fair 
and  orderly  market.  The  Commission 
also  believes  that  the  CBOE  proposal  to 
conform  its  rules  for  eligibility 
requirements  for  market-makers 
participating  on  RAES  through  joint 
accounts  with  the  eligibility 
requirements  for  those  participating 
through  individual  accounts  raises  no 
new  regulatory  issues.  Additionally,  as 
noted  above,  Ae  Exchange  recently 
proposed  the  same  minimum  SPX  RAES 
eligibility  requirements  for  individual 
accoimts.  The  proposal  regarding  SPX 
RAES  eligibility  for  Individual  accounts 
was  published  in  the  Federal  Register.^ 
and  was  subject  to  a  full  notice  and 
comment  period.  No  comments  were 
received  on  the  proposal.  Accordingly, 
the  Commission  beUeves.  consistent 
with  Section  6(b)(5)  of  the  Act,  that 
good  cause  exists  to  approve  the 
proposed  rule  change  on  an  accelerated 
basis. 

The  Commission  also  finds  good 
cause  for  approving  Amendment  No.  1 
to  the  proposed  rule  change  prior  to  the 
thirtieth  day  after  the  day  of  publication 
of  notice  hereof  in  the  Federal  Register. 
Specifically,  Amendment  No.  1  clarifies 
that  the  "preceding  month"  reviewed  by 
the  Exchange^o  determine  both  SPX 
and  OEX  RAES  eligibility  is  the 
preceding  calendar  month.  The 
Commission  believes  that  the 
Amendment  further  clarifies  and 
strengthens  the  rule  language,  and  raises 
no  new  regulatory  issues.  Accordingly, 
the  Commission  believes,  consistent 
with  Section  6(b)(5)  of  the  Act,  that 
good  cause  exists  to  approve 


Amendment  No.  1  to  the  proposed  rule 
change  on  an  accelerated  basis. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N.W., 
Washington,  D.C  20549.  Copies  of  the 
siibmission.  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Pubhc  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  Inspection  and  copying,  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-96-51  and  should  be 
submitted  by  September  24. 1996. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,«  that  the 
proposed  rule  change  (SR-CBOE-96- 
51).  as  amended,  is  hereby  approved  on 
an  accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  McFariand, 
Deputy  Secretary. 
[FR  Doc.  96-22358  Filed  8-30-96;  8:45  am) 

BtLLMO  CODE  aOIO-OI-M 


[Ratoaae  No.  34-47608;  FUe  No.  SR-DTC-    ■ 
96-111 

Self-Reguiatofy  Organizations;  The 
Depository  Trust  Company;  Order 
Approving  a  Proposed  Rule  Change 
Seeking  Authority  To  Releale  Clearing 
Data  Relating  to  Participants 

August  26, 1996. 

On  May  28, 1996,  The  Depository 
Trust  Company  ("DTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  a  proposed  rule  change 
(File  No.  SR-DTC-96-11)  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act").^  Notice 
of  the  proposal  was  published  in  the 
Federal  Register  on  July  ;9, 1996.2  fio 


'  See  Raleue  No.  34-37348,  lupia  note  4. 


•15U.S.C.  578«(b)(2). 
•  17  CFR  200.3»-3(a)(12). 
>  15  U.S.C  §  788(b)(1)  (1988). 
»  Securities  Exchange  Act  Release  No.  37433  Quly 
12. 1996),  61  FR  37783. 
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comment  letters  were  received.  For  the 
reasons  discussed  below,  the 
Commission  is  approving  the  proposed 
rule  change. 

L  Description  of  the  Proposal 

The  rule  change  establishes  Rule  2, 
Section  6,  of  DTC's  rules  to  govern  the 
release  of  certain  participant 
information  which  ETTC  obtained  during 
its  ordinary  course  of  business.  The  new 
rule  authorizes  DTC  to  release 
information  relating  to  a  participant's 
participants  fund  deposit,  collateral,  net 
credit  balance,  and  net  debit  balance 
(referred  to  herein  as  "clearing 
information")  to  authorized  parties. 
Such  authorized  parties  include  other 
clearing  agencies  registered  with  the 
Commission  at  which  the  participant  is 
a  member;  any  clearing  organization 
that  is  affihated  with  or  has  been 
designated  by  a  futures  contract  market 
under  the  oversight  of  the  Commodities 
Futures  Trading  Commission  of  which 
the  participsmt  is  a  member;  and  upon 
the  request  of  the  participant,  to  such 
other  entities  as  the  participant  may 
designate. 

The  rule  change  wrill  permit  DTC  to 
release  clearing  information  to  the 
National  Securities  Clearing  Corporation 
("NSCC")  for  use  in  its  Collateral 
Management  Service  ("CMS").^  CMS 
provides  collateral  information 
regarding  a  pMrticipant  to  the  participant 
and  to  other  clearing  agencies  at  which 
the  participant  is  a  member. 

n.  Discussion 

Section  17A(b)(3)(F)  of  the  Act 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  assure  the 
safeguarding  of  securities  and  funds 
which  are  in  the  custody  or  control  of 
the  clearing  agency  or  for  which  it  is 
responsible.*  The  Commission  beUeves 
the  proposed  rule  change  is  consistent 
with  DTC's  obligation  under  Section 
1 7A(b)(3)(F)  because  the  proposal  sets 
forth  DTC's  responsibiUties  and 
obligations  with  regard  to  releasing 
participants'  clearing  data  and  faciUtates 
DTC's  participation  in  NSCC'sCMS  by 
enabling  DTC  to  provide  participant 
information  to  NSCC  for  use  in  its  CMS. 
DTC's  and  its  participants'  participation 
in  NSCC's  CMS  should  help  DTC  and 
other  clearing  agencies  to  better  monitor 
their  members'  clearing  fund,  margin, 
and  other  similar  by  required  deposits 
that  protect  the  clearing  agencies  against 
loss  should  a  member  default  on  its 
obUgations.  Furthermore,  NSCC's  CMS 


will  be  especially  beneficial  to  those 
participating  clearing  entities  that  have 
executed  cross-guaranty  agreements  or 
other  similar  cross-guarantee 
arrangements.  5 

m.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  requirements  of 
Section  17A{b)(3)(F)  of  the  Act  and  the 
rules  and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
DTC-96-11)  be.  and  hereby  is, 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margarst  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  9&-22357  Filed  8-30-96;  8:45  am] 

BH.LINQ  CODE  SOIO-OI-M 


[Release  No.  34-37602;  File  No.  SR-OCC- 
95-17] 

Self-Regulatory  Organizations;  the 
Options  Clearing  Corporation;  Order 
Approving  a  Proposed  Rule  Change 
Modifying  the  Escrow  Deposit  Program 

August  26, 1996. 

On  November  2, 1995,  the  Options 
Clearing  Corporation  ("OCC")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  a 
proposed  rule  change  (File  No.  SR— 
OCC-95-17)  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act").i  Notice  of  the  proposal 
was  published  in  the  Federal  Register 
on  June  7,  1996.^  OCC  amended  the 
proposed  rule  change  on  March  22, 
1996,  and  on  July  22, 1996.3  Nq 


>  For  a  complete  description  of  the  CMS,  refer  to 
Securities  Exchange  Act  Release  No.  36091  (August 
5. 1995).  60  FR  30912  (File  No.  SR-NSCC-95-06] 
(order  approving  the  CMS). 

«15U.S.CS78q-l(bK3)(F)(19ee).         ', 


>  Currently,  DTC  and  NSCC  operate  pursuant  to 

a  netting  and  limited  cross-guaranty  agreement.  The 
agreement  provides  that  in  the  event  of  a  default  of 
a  common  member,  any  resources  remaining  after 
the  failed  common  member's  obligations  to  the 
guaranteeing  clearing  agency  have  been  satisfied 
will  be  made  available  to  the  other  clearing  agency. 
The  guaranty  is  not  absolute  but  rather  is  limited 
to  the  extent  of  the  resources  relative  to  the  biled 
member  remaining  at  the  guaranteeing  clearing 
agency.  The  principal  resources  will  be  the  (ailed 
member's  settlement  net  credit  balances  and 
deposits  to  the  clearing  agencies'  clearing  funds. 
For  a  complete  description  of  DTC's  and  NSCC's 
agreement,  refer  to  Securities  Exchange  Act  Release 
No.  33S4B  (January  31.  1994),  59  FR  5638  [File  Nos. 
SR-DTC-93-08  and  SR-NSCG-93-07J. 
•  17  CFR  200.3O-3(a)(12)  (1996). 

>  15  U.S.C  §78s(b)(l)  (1988). 

'Securities  Exchange  Act  Release  No.  37258  (May 
30, 1996),  61  FR  29160. 

>  Letters  from  )ean  M.  Cawley,  OCC.  to  Jerry  W. 
Carpenter,  Assistant  Director,  Division  of  Market 
Regulation  ("Division"),  Commission  (March  20, 
1996,  and  July  22,  1996).  Because  the  amendments 
are  technical  rather  than  substantive  in  nature,  the 


comment  letters  were  received.  For  the 
reasons  discussed  below,  the 
Commission  is  approving  the  proposed 
rule  change. 

I.  Description  of  the  Proposal 

OCC  is  modifying  its  escrow  deposit 
program  to  (i)  permit  escrow  deposits 
for  stock  put  options  and  stock  index 
put  options;  (ii)  delete  provisions 
regarding  OCC's  batch  system  for 
processing  escrow  receipts;  (iii)  change 
provisions  regarding  the  timing  of  the 
release  of  escrow  deposits;  and  (iv) 
delete  provisions  for  bulk  deposits  for 
call  options  and  deposits  of  Treasury 
bills  for  put  options.  In  addition,  OCC 
is  modifying  other  OCC  rules  and  the 
On-line  Escrow  Deposit  Agreement  to 
conform  to  this  rule  change. 

Pursuant  to  OCC  rules,  clearing 
members  may  deposit,  which  deposit 
may  be  in  the  form  of  an  escrow  deposit, 
with  an  OCC  approved  custodian  shares 
of  stock  underlying  certain  options  in 
lieu  of  margin.  Escrow  deposits  are 
specific  deposits  of  assets  held  by  OCC 
at  an  approved  custodian  for  the 
accoimt  of  a  sjjecific  customer. 
Presentiy.  OCC's  rules  restrict  escrow 
deposits  to  short  positions  in  stock  call 
option  contracts  and  stock  index  call 
option  contracts.  For  stock  call  options, 
the  imderlying  security  may  be 
deposited  in  escrow,  and  for  stock  index 
call  options,  any  combination  of  cash, 
short-term  government  securities,  or 
marginable  equity  securities  may  be 
deposited  in  escrow. 

Permitting  escrow  deposits  with 
respect  to  short  positions  in  stock  put 
option  contracts  and  short  positions  in 
stock  index  put  option  contracts  had 
been  deferred  until  sufficient  interest 
existed  and  an  acceptable  system  was 
developed  to  process  escrow  deposits 
for  put  options.  After  receiving  requests 
to  expand  its  escrow  program  to  include 
such  deposits  for  stodc  and  stock  index 
puts,  OCC  determined  to  make  several 
enhancements  and  modifications  to  its 
escrow  program. 

First,  OCC  is  expanding  its  escrow 
program  to  permit  escrow  deposits  for 
short  positions  in  stock  put  option 
contracts  and  in  stock  index  put  option 
contracts  and  to  process  those  deposits 
through  its  on-line  Escrow  Receipt 
Depository  ("ERD")  system.*  To 
accomphsh  the  proposed  expansion  of 


Commission  believes  it  is  not  neceasary  to  re-notice 
the  proposed  rule  change. 

*  For  a  complete  description  of  the  batch  ERD 
system  and  the  transition  to  the  on-line  ERD 
system,  refer  to  Securities  Exchange  Act  Release  No. 
31595  (December  11.  1992),  57  FR  61139  (SR-OCC- 
92-30]  (order  approving  on  an  accelerated  basis  a 
proposed  rule  change  relating  to  the  conversion  of 
CXX's  current  batch  ERD  system  to  an  on-line 
system). 
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its  escrow  pr^tgram.  ceitain  changes  to 
OCC  Rules  610  and  1801  are  necessary. 
In  general,  the  changes  will 
acconunodatf  the  deposit  of  any 
combination  bf  cash  and  short-term 
government  securities  '  for  short 
positions  in  put  contracts,  will  provide 
for  the  valuatjion  and  substitution  of 
deposited  as^ts,  and  in  the  event  of  the 
value  of  the  property  declines  below  a 
specified  amount,  will  permit  OCC  to 
disregard  the  escrow  deposit  and 
require  the  cijearing  member  to  deposit 
margin  uponpaotice. 

Swrona,  OCC  is  eliminating  its  batch 
ERD  system  fior  processing  escrow 
receipts.  OClQ  contemplated  the 
eventual  repfecement  of  the  batch  ERD 
system  with  Jts  on-line  ERD  system. 
OCC  behevea  that  all  its  clearing 
members  and  custodian  banks  now  have 
completed  thjeir  transition  to  the  on-lin»< 
system  because  the  batch  ERD  system  is 
no  longer  used.  Therefore  OCC  is 
elinunating  references  to  escrow 
receipts  in  R<de  610  and  1801  and  to  the 
batch  processing  system  described  in 
Rule  613(a). 

Third.  OCC  is  amending  Rule  613  to 
modify  the  time  at  which  it  releases 
escrow  deposits.  OCC  currently  releases 
an  escrow  de^>osit  on  the  second 
business  day  following  the  expiration  of 
the  short  position  covered  by  the 
deposit,  and  thereafter  if  assigned, 
collects  mardin  for  the  position  formerly 
covered  by  tfie  deposit  imtil  the  next 
business  day  after  the  exercise 
settlement  d^te.  With  this  proposed  rule 
change  OCC  will  hold  an  escrow  deposit 
covering  a  shprt  position  to  which  an 
exercise  has  been  allocated  imtil  the 
business  day  after  the  exercise 
settlement  date  and  will  no  longer 
collect  margili. 

Foiuth.  OCJC  is  amending  Rule  610  to 
eliminate  bulk  deposits  of  underlying 
secvirities  for  call  options  juid  the 
deposit  of  Treasury  biUs  for  put  options 
because  these  capabilities  have  been 
rarely,  if  eve^,  used  by  clearing 
members.  Furthermore,  the  provisions 
for  depositing  Treasury  bills  for  put 
options  is  being  superseded  by  the  new 
provisions  far  providing  escrow 
deposits  for  jbut  option  contracts. 

Finally,  OCC  is  modifying  rules  that 
relate  to  the  $uspension  and  liquidation 
of  a  clearing  Member  to  conform  to 
OCC's  escrow  deposit  program 
described  above.  Specifically,  OCC  is 
amending  Rule  1 106(b)(2)  to  make 
explicit  that  iOCC  would  make  timely 
settlement  oik  an  exercise  assigned  to  a 


'As  defined  ig  Rule  610.  proposed  Interpretation 
.02,  short-tern)  gpvenunent  securities  is  defined  as 
securities  with  a  fixed  principal  amount  issued  or 
guaranteed  by  thfi  United  States  and  having  one 
year  or  leas  to  maturity. 


covered  short  position  of  a  suspended 
clearing  member  even  if  the  depository 
had  not  turned  over  the  deposited 
property  to  OCC  at  the  time  of 
settlement.  OCC  would  be  entitled  to 
reimburse  itself  for  the  cost  of  effecting 
such  settlement  from  the  deposited 
property  when  such  property  is  remitted 
to  OCC.  Similarly,  Rule  1107(b)(2)  is 
being  amended  to  reflect  the  same 
principles  to  assignments  pending  at  the 
time  of  a  clearing  member's  suspension. 
Also.  OCC  amended  its  Restated  On- 
line Escrow  Deposit  Agreement  which 
is  to  be  executed  between  OCC  and  each 
approved  escrow  deposit  bank.  The 
amended  agreement  parallels  the 
principal  purposes  of  the  filing,  which 
are  to  provide  for  the  expansion  of  the 
program  to  include  escrow  deposits  for 
short  positions  in  stock  and  stock  index 
put  options,  the  elimination  of  hard 
copy  receipts,  and  the  modification  of 
the  time  at  which  escrow  deposits  are 
released. 

n.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder  and 
particularly  with  the  requirements  of 
Section  17A(b)(3)(F).8  Section 
17A(b)(3)(F)  requires  that  the  rules  of  a 
clearing  agency  be  designed  to  promote 
the  prompt  and  accurate  clearance  and 
settlement  of  securities  transactions  and 
to  assure  the  safeguarding  of  securities 
and  funds  in  the  custody  or  control  of  . 
the  clearing  agency  or  for  which  it  is 
responsible.  "Hie  Commission  beUeves 
that  OCC's  proposed  rule  change  meets 
these  requirements  by  establishing  a 
homework  in  which  existing  OCC 
systems,  rules,  and  procedures  are 
extended  to  allow  escrow  deposits  for 
short  positions  in  stock  put  option 
contracts  and  stock  index  put  option 
contracts.  The  elimination  of  the  batch 
ERD  system  and  the  designation  of  the 
on-line  ERD  system  as  the  means  of 
processing  escrow  deposits  should  make 
prt)cessing  such  deposits  more  efficient 
and  should  promote  the  safeguarding  of 
the  deposits  in  the  possession  of  OCC  or 
for  which  it  is  responsible.  By 
expanding  the  escrow  receipt 
framework  to  include  short  positions  in 
stock  put  and  stock  index  put  option 
contracts  and  by  eliminating 
unnecessary  steps  in  the  escrow  receipt 
process  (e.g.,  release  of  deposits 
followed  by  margin  collection  and  bulk 
deposits  for  put  options),  OCC  is 
creating  more  efficient  procedures  in 
order  to  streamline  the  processing  of 
escrow  receipts.  As  a  result,  the  prompt 


and  accurate  clearance  and  settlement  of 
securities  transactions  should  be 
promoted. 

m.  Conclusion 

The  Commission  finds  that  the 
proposal  is  consistent  with  the 
requirements  of  the  Act.  particularly 
with  Section  17A(b)(3)(F)  of  the  Act, 
and  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
OCC-95-17)  be,  and  hereby  is,  . 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Maigust  H.  McFarUnd. 
Deputy  Secretary. 

[FR  Doc.  96-22278  Filed  S-30-96:  8:45  am] 
BIUMQ  CODE  a010-01-M 


[Retoase  No.  34-37603;  FMe  No.  SR-OCC- 
95-20] 

Self-Regulatory  Organizations;  The 
Options  Clearing  Corporation;  Order 
Approving  a  Proposed  Rule  Change 
Relating  to  the  Issuance,  Clearance, 
and  Settlement  of  Buy-Write  Options 
Unitary  Derivatives 

August  26, 1996. 

On  December  27, 1995,  the  Options 
Clearing  Corporation  ("OCC")  filed  vrith 
the  Securities  and  Exchange 
Commission  ("Commission")  a 
proposed  rule  change  (File  No.  SR- 
OCC-95-20)  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act").i  On  February  5,  1996, 
OCC  filed  Amendment  No.  1  to  the 
proposed  rule  change.^  Notice  of  the 
proposed  rule  change,  as  amended,  was 
published  in  the  Federal  Register  on 
March  20, 1996.^  No  comment  letters 
were  received.  On  March  20, 1996,  OCC 
filed  Amendment  No.  2.*  Notice  of  the 
amendment  was  published  in  the 
Federal  Register  on  May  15, 1996.*  No 
comment  letters  were  received.  For  the 
reasons  discussed  below,  the 


•  15  U.&C  §  78q^l(bX3)(F)  (108S). 


'  17  CFR  200.3O-3(a)(12)  UWS). 

>  IS  U.S.C.  §  78s(b)(l)  (lt*88). 

'  Latter  from  James  C  Yong.  First  Vice  President 
and  General  Counsel,  OCC,  to  Jerry  W.  Carpenter, 
Assistant  Director,  Division  of  Market  Regulation 
("Division"),  Commission  (February  5, 1996). 

^  Securities  Exchange  Act  Release  No.  36960 
(March  13, 1996),  61  FR  11458. 

♦  Letter  bom  lames  C.  Yong,  First  Vice  President 
and  General  Counsel,  CXXi:,  to  Jerry  W.  Carpenter, 
Esq.,  Assistant  Director,  Division,  Commission 
(March  19, 1996). 

>  Securities  Exchange  Act  Release  No.  37203  (May 
10,  1996),  61  FR  24995. 
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Commission  is  approving  the  proposed 
rule  change. 

I.  Description  of  the  Proposal 

The  purpose  of  the  proposed  rule 
change  is  to  amend  certain  OCC  By- 
Laws  and  Rules  and  to  add  new  sections 
to  CKX's  By-Laws  and  Rules  to  provide 
for  the  issuance,  clearance,  and 
settlement  of  a  new  equity  derivatives 
product  referred  to  as  Buy- Write 
Options  Unitary  Derivatives 
{"BOUNDS").  The  Commission  recently 
approved  proposed  rule  changes  filed 
hy  the  American  Stock  Exchange 
("Amex"),  the  Chicago  Board  Options 
Exchange  ("CBOE"),  and  the  Pacific 
Stock  Exchange  ("PSE")  (collectively 
referred  to  as  the  "exchanges")  to  Ust 
and  trade  BOUNDs.e 

The  purchase  of  a  BOUND  is  intended 
to  be  substantially  equivalent  to  a  buy- 
write  transaction  (i.e.,  the  simultaneous 
writing  of  a  call  option  and  purchase  of 
the  underlying  stock).  However,  unlike 
an  actual  buy-write  transaction,  the 
purchase  of  a  BOUND  is  effected  in  a 
single  exchange  transaction.  As  with  all 
OCC  issued  options,  BOUNDs  will  be 
created  when  an  opening  buy  and  an 
opening  sell  order  are  executed.  The 
execution  of  every  such  order  will 
increase  the  open  interest  in  BOUNDs.' 

The  exchanges  have  indicated  that 
BOUNDS  will  be  listed  on  the  same 
securities  on  which  Long-Term  Equity 
Options  Series  ("LEAPS") »  are  fisted 
because  the  criteria  used  for  stocks 
underlying  BOUNDs  will  be  the  same 
criteria  that  is  used  for  stocks 
underlying  LEAPS.  The  exchanges 
expect  that  BOUNDs  will  be  listed  with 
a  diuration  equal  to  that  of  LEAPS, 
which  is  currently  thirty-nine  months 
from  the  date  of  issuance. 

A  BOUND  holder  will  be  in 
essentially  the  same  economic  position 
as  a  covered  writer  of  a  European-style 
call  option.  BOUND  holders  will  profit 
bom  the  stock's  movement  up  to  the 
strike  price  and  will  receive  payments 
equivalent  to  any  cash  dividends  paid 
on  the  underlying  stocks  ("dividend 
equivalent").  Non-cash  distributions 
may  be  reflected  either  through  the 


■  For  a  complete  description  of  the  characteristics 
of  BOUNDS,  refer  to  Securities  Exchange  Act 
Release  No.  36710  (January  11. 1996).  61  FR  1791 
[File  Nos.  SR-AMEX-94-56,  SR-CBOE-95-14,  and 
SR-PSE-95-01)  (order  approving  proposed  rule 
changes  relating  to  BOUNDs). 

'  Open  interest  refers  to  the  total  number  of 
contracts  that  have  neither  been  closed  out  nor  been 
allowed  to  expire. 

■Generally,  LEAPS  are  long-term  equity  option 
securities  that  expire  up  to  39  months  from  ^e  date 
of  issuance.  For  a  complete  description  of  LEAPS, 
refer  to  Securities  Exchange  Act  Release  No.  2ft890 
(February  15, 1991),  56  FR  7439  (File  No.  SR- 
CBOE-90-32J  (order  approving  proposed  rule 
change  regarding  the  listing  of  LEAPS). 


delivery  of  the  distributed  property  or 
by  means  of  adjustments  in  the  terms  of 
the  BOUNDS.  The  right  of  a  BOUND 
holder  to  receive  and  the  obUgation  of 
a  BOUND  writer  to  pay  or  deliver  a 
dividend  equivalent  will  be  fixed  at  the 
close  of  trading  on  the  business  day 
preceding  the  ex  dividend  date.  The 
actual  payment  of  the  dividend 
equivalent  may  occur  days  or  weeks 
later  to  coincide  with  the  payable  date 
for  the  corresponding  dividend  on  the 
underlying  stock.^ 

BOUNDs  are  European  style  options 
because  the  holder  cannot  exercise  a 
BOUND  prior  to  expiration.  In  contrast, 
LEAPS  are  American  style  options, 
which  can  be  exercised  at  any  time  prior 
to  expiration.  At  the  expiration  of  a 
BOUND,  either  defivery  of  the 
underl)ang  stock  or  payment  of  the 
strike  price  is  always  required,  and 
notice  of  exercise  is  not  required. 
Therefore,  the  concepts  of  exercise  and 
assignment  are  not  used  in  relation  to 
BOUNDS. 

Under  the  proposed  rule  change,  the 
expiration  settlement  date  of  a  BOUND 
contract  is  the  third  business  day 
following  the  expiration  date.  The 
expiration  settlement  date  for  a 
paTticuJar  BOUND  contract  will  not 
depend  on  whether  the  contract  is  to  be 
settled  by  cash  or  by  the  deUvery  of 
stock.  BOUNDs  to  be  settled  in  cash  will 
be  settled  through  OCC's  cash 
settlement  system.  BOUNDs  that  are  to 
be  settled  by  delivery  of  stock  ordinarily 
will  be  settled  in  the  same  manner  that 
exercised  stock  options  are  settled  (i.e., 
through  stock  clraring  corporations).!" 

Like  put  and  call  stock  options, 
BOUNDs  ordinarily  will  trade  in 
standardized  contract  units  of  one 
hundred  shares  of  underlying  stock  per 
BOUND  contract.  Positions  in  BOUNDs 
will  be  included  in  the  formula  to 
determine  a  clearing  member's  stock 
clearing  fund  contribution,  and 
BOUNDs  will  be  included  with  stock 
options  for  purposes  of  margin 
calculations.  The  clearing  fund  pool  for 
BOUNDs  will  be  the  same  fund  pool 
used  for  stock  options,  and  the  ri4e 
change  amends  the  definition  of  a 


"It  is  possible  that  an  obligation  to  pay  or  a  right 
to  receive  a  dividend  equivalent  that  accrued  prior 
to  the  expiration  date  of  a  BOUND  will  remain 
outstanding  after  the  expiration  date  and  even  after 
expiration  settlement  has  been  completed.  iXXD 
simply  will  continue  to  carry  the  dividend 
equivalent  right  or  obligation  in  a  manner  similar 
to  a  settlement  obUgation  of  an  exercised  option.  It 
will  be  margined  and  marked  to  the  market  each 
day  similar  to  other  settlement  obligations. 

">In  the  event  the  BOUND  transaction  cannot  be 
settled  through  regular-way  settlement  (i.e.,  on  the 
third  business  day  following  the  expiration  date), 
the  contract  will  be  settled  on  a  brokar-to-brokor 


"stock  clearing  member"  to  be  a  clearing 
member  approved  to  clear  transactions 
in  stock  options  and  BOUNDs. 
Accordingly,  stock  clearing  members 
will  be  qualified  automatically  to  engage 
in  transactions  in  BOUNDs  without  any 
additional  quaUfication. 

At  expiration,  if  on  the  last  day  of 
trading  the  imderlying  stock  closes  at  or 
below  the  strike  price,  BOUND  holders 
will  receive  one  himdred  shares  of  the 
underlying  stock  for  each  BOUND 
contract  held,  and  BOUND  writers  will 
be  required  to  deliver  one  himdred 
shares  of  the  underiying  stock  for  each 
BOUND  contract  written.  If  at  expiration 
the  imderlying  stock  closes  above  the 
strike  price,  the  BOUND  holder  will 
receive  a  payment  equal  to  one  hundred 
times  the  BOUND'S  strike  price  for  each 
BOUND  contract  held,  and  BOUND 
writers  will  be  required  to  make 
payment  equal  to  one  hundred  times  the 
BOUND'S  strike  price  for  each  BOUND 
contract  written.  In  either  case,  the 
BOUND  holder  ordinarily  will  be  left  in 
the  same  economic  position  as  a 
covered  call  writer  that  holds  the 
position  until  the  expiration  of  the  call 
option. 

Technically,  there  is  no  premium  in  a 
BOUND  transaction  because  that  term 
generally  is  used  to  denote  the  purchase 
price  of  an  option.  However,  in  order  to 
accommodate  transactions  in  BOUNDs, 
the  proposed  rule  change  amends  the 
definition  of  the  term  "premium"  to 
permit  the  term  to  include  the  trade 
price  with  respect  to  BOUNDs. 

Pursuant  to  the  rule  change,  OCC  will 
margin  BOUNDs  as  part  of  the  stock 
option  product  group  and  will  include 
BOUNDs  in  the  same  class  group  with 
put  and  call  options  on  the  same 
imderlying  stock.  Special  provisions 
have  been  added  to  the  definition  of 
"premium  margin"  to  provide  an 
appropriate  definition  of  the  term  when 
appUed  to  an  expired  but  unsettled 
BOUND  contract.  The  added  provisions 
reflect  that  premium  margin  with 
respect  to  an  expired  long  or  short 
position  in  a  BOUND  may  call  for  either 
the  marking  price  of  such  underlying 
security  due  to  be  settled  by  defivery  or 
the  payment  of  the  strike  price 
depyending  upon  the  closing  price  of  the 
underlying  stock  when  the  BOUND 
expires.  The  definition  of  the  term 
"marking  price"  with  respect  to  margins 
on  options  and  BOUNDs  has  been 
changed  to  reflect  that  OCC  will  use  the 
highest  reported  asked  quotation  in 
valuing  an  underlying  security  if  no  last 
sale  price  is  available.  The  minimum 
margin  required  for  the  stock  option 
product  group  includes  protection 
against  the  bid/ask  spread;  therefore,  it 
is  not  necessary  to  use  a  different 
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quotation  for  puts  than  for  calls  [i.e., 
highest  repotted  ask  quotation  for  call 
options  and  ^e  lowest  reported  bid 
quotation  for  put  options). 

The  term  "dosing  price"  is  defined 
under  the  riile  change  to  mean  the 
closing  price  for  the  imderlying  security 
on  the  primary  market  on  the  business 
day  prior  to  the  expiration  date  of  the 
BOUND  contiact.  However,  the 
exchange(s)  cm  which  any  series  of 
BOUNDS  trades  may  provide  that  the 
closing  price  of  a  BOUND  be  based  on 
an  average  of  prices  of  the  underlying 
security  near  the  close  of  trading  on 
such  businesl  day.^^  The  rule  change 
also  sets  forth  the  steps  OCC  may  take 
in  the  event  the  closing  price  for  an 
underlying  seciirity  is  imreported  or 
otherwise  unavailable.  In  addition  to 
any  other  actions  OCC  may  be  entitled 
to  take  under  its  By-Laws  and  Rules, 
OCC  may  8u^)end  settlement 
obligations  fv  the  affected  BOUNDs 
until  a  closing  price  is  available  or  until 
OCC  determines  the  closing  price.  OCC 
has  the  authority  to  determine  the 
closing  price  for  BOUNDs  by  means  of 
a  panel  consisting  of  two  designated 
representatives  of  each  exchange  on 
which  the  effected  series  is  open  for 
trading  and  OCC's  Chairman. 

The  rule  change  adds  a  provision  to 
OCC's  By-Laws  to  specify  that  the 
closing  price  for  the  underlying  seciirity 
of  a  BOUND  is  conclusively  presumed 
to  be  acciirate  and  shall  be  final  for 
piuposes  of  determining  settlement 
rights  and  obligations  with  respect  to  a 
BOUND.  The  rule  change  also  adds  an 
Interpretation  to  OCC's  By-Laws  to 
provide  that  except  in  extraordinary 
drciunstances  OCC  will  not  adjust  an 
officially  reported  closing  price  for 
exercise  settlement  purposes  even  if  the 
closing  price  is  subsequently  found  to 
have  been  erroneous. 

OCC's  Securities  Committee  shall 
have  the  authority  to  make  adjustments 
in  BOUNDs  contracts  through  the  same 
procedures  a4  in  the  case  of  option 
adjustments. ^2  BOUNDs  ordinarily  will 
be  adjusted  according  to  existing 
adjustment  rules,  and  adjustments  are 
expected  to  ordinarily  conform  to 
adjiistments  i|iade  with  respect  to 
LEAPs  on  the  same  undwlying  stock. 
Whenever  additional  shares  or  other 
property  Are  distributed  with  respect  to 
shares  of  an  underlying  security  (i.e.,  a 
stock  split  or  stock  dividend)  and  the 
number  of  BOUND  contracts 
outstanding  is  adjusted  to  reflect  the 


>*  The  axcfaangtU)  must  specify  that  an  average 
of  prices  will  be  ased  prior  to  the  opening  of  trading 
in  any  BOUNDs  vriet. 

"  OCCs  SecuHlies  Committee  consists  of  one 
doeignated  reprevntative  of  each  exchange  and  the 
ChainnanofOCC. 


number  of  shares  distributed  or  the  unit 
of  trading  for  such  BOUND  contract  is 
adjusted  to  include  the  distributed 
property,  then  such  adjustment  will  not 
include  the  obligation  to  pay  and 
received  a  dividend  equivalent. 
However,  when  the  strike  price  of  a 
BOUND  is  reduced  to  reflect  the  value 
of  a  distribution,  the  writer  of  the 
BOUND  will  be  obligated  to  pay  a 
dividend  equilvant  to  the  holder  of  the 
BOUND.  This  will  occur  because,  imllke 
in  the  case  of  adjusting  an  option,  lower 
the  strike  price  of  a  BOUND  will  not 
give  the  holder  the  benefit  of  the 
distribution  because  the  holder  does  not 
pay  the  strike  price  (The  strike  price  of 
a  BOUND  caps  the  value  that  the  holder 
will  receive  upon  expiration  of  the 
BOUND.)  Therefore,  it  is  appropriate  to 
give  the  holder  the  benefit  of  certain 
extraordinary  distributions  through  a 
dividend  eqmvalent  at  the  time  the 
distribution  is  made  and  also  to  reduce 
the  strike  price  so  that  the  BOUND 
holder  caimot  again  receive  the  benefit 
of  the  distribution  when  the  BOUND 
expires. 

In  the  case  of  a  cash-out  merger  of 
similar  transaction,  a  BOUND  will  be 
adjusted  to  require  the  writer  to  pay 
expiration  an  amount  equal  to  the  lesser 
of  the  price  paid  for  the  underlying 
security  in  the  merger  or  the  strike  price 
of  the  BOUND.  Because  there  no  longer 
will  be  an  underlying  security,  the 
expiration  date  of  the  BOUND  will  be 
accelerated  so  that  the  cash  will  be  paid 
to  the  BOUND  holder  at  or  about  the 
same  time  that  payment  of  the  cash-out 
value  is  paid  to  holden  of  the 
underlying  security.  While  the 
mechanics  are  somewhat  different  from 
the  adjustment  ordinarily  made  for  the  '■ 
same  event  in  the  case  of  an  option,  the 
economic  result  is  quite  similar. 
Because  the  value  of  an  option  because 
fixed  as  the  result  of  adjusting  for  a 
cash-out  merger,  in-the-money  options 
are  effectively  terminated  because  they 
have  no  time  value  and  because  holders 
have  every  incentive  to  exercise  them 
immediately  to  receive  the  cash.  The 
expiration  date  of  the  BOUND  will  be 
accelerated  because  BOUNDs  are 
European  style  and  cannot  be  exercised 
prior  to  expiration. 

n.  Diflcuasion 

Section  17A(b)(3)(F) "  requires  that 
the  rules  of  a  clearing  agency  be 
designed  to  assure  the  safeguarding  of 
securities  and  funds  in  the  custody  or 
control  of  the  clearing  agency  or  for 
which  it  is  responsible.  The 
Commission  believes  that  OCC's 
proposal  is  consistent  with  OCC's 


obligations  tmder  Section  17A(3)(F)  to 
^  asstire  the  safeguarding  of  securities  and 
funds  in  its  custody  or  control  because 
the  proposal  provides  that  OCC  will 
proceas  BOUNDs  transactions  in 
accordance  with  its  existing  risk- 
reduction  methodology.  For  example, 
under  the  proposal,  BOUNDs  will  be 
included  with  stock  options  for 
purposes  of  margin  calculations,  and 
positions  in  BOUNDs  will  be  included 
in  the  formula  to  determine  a  clearing 
member's  proportionate  share  of 
contribution  to  the  clearing  fimd. 
Therefore,  a  clearing  member's  activity 
in  BOUNDS  will  be  reflected  in  the 
amount  of  fimds  collected  (e.g.,  margin 
and  clearing  fund  deposits)  by  OCC  to 
safeguard  it  against  losses  resulting  from 
a  clearing  member's  failure  to  settle.   . 

m.  Qmchisioii 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  requirements  of 
Section  71A(b)(3)(F)  of  the  Act  and  the 
rules  and  regulations  thereimder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
OCC-95-20)  be,  and  hereby  is, 
approved. 

For  the  Coounission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFarUnd, 

Deputy  Secretary. 

[FR  Doc.  96-22279  Ftied  8-30-96;  8:45  am] 

■■JJNO  CODE  aOIO-OI-M 


SOaAL  SECURITY  ADMINISTRATION 

Agency  Information  Collection 
ActivHies:  Proposed  Collection 
Request 

The  Social  Security  Administration 
publishes  a  list  of  ioformation  collecticm 
packages  that  will  require  submission  to 
the  Office  of  Management  and  Budget 
(OMB)  for  clearance  in  compUance  with 
P.L.  104-13  effective  October  1,  1995, 
The  Paperwork  Reduction  Act  of  1995. 
The  information  collection(s)  listed 
below  requires  extension  of  the  ciurrent 
OMB  approval(s). 

(Call  the  S^A  Reports  Clearance  Officer  on 
(410)  965-4125  for  a  copy  of  the  fonn(s)  or 
package(s),  or  write  to  her  at  the  address 
listed  below  the  infoimation  collections.) 

1 .  Application  for  Supplemen  tal 
Security  Income — 0960-0229.  The 
information  on  form  SSA-dOOO  is  used 
by  the  Social  Security  Administration  to 
determine  a  claimant's  eligibility  for 


IS  VS.C.  §  78q-ia>X3)(F)  (1988). 


>«  17  CFR  2O0.3O-3(aXl2)  (1998). 
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benefits  and  the  amount  payable  in 
claims  for  Supplemental  Security 
Income  (SSI).  The  respondents  ate 
certain  applicants  for  SSI. 

Number  of  Respondents:  1,316,678. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response: 
25  minutes  for  paper  application. 
35  minutes  for  automated  collection 
of  information. 

Estimated  Annual  Burden:  581,533 
hours. 

2.  Statement  of  Living  Arrangements, 
In-Kind  Support  and  Maintenance — 
0960-01 74.  The  information  on  form 
SSA-8006  is  used  by  the  Social  Security 
Administration  to  determine  if  an 
applicant  or  recipient  meets  the  income 
criteria  for  eligibility  to  Supplemental 
Secvuity  Income  (SSI)  benefits.  The 
respondents  are  individuals  who  apply 
for  or  are  receiving  SSI  payments. 

Number  of  Respondents:  438,400. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  7 
minutes. 

Estimated  Annual  Burden:  51,147 
hours. 

Written  comments  and 
recommendations  regarding  these 
information  collections  should  be  sent 
within  60  days  from  the  date  of  this 
publication,  directly  to  the  SSA  Reports 
Clearance  Officer  at  the  following 
address:  Social  Security  Administration, 
OCFAM,  Attn:  Judith  T.  Hasche,  6401 
Security  Blvd.,  l-A-21  Operations 
Bldg.,  Baltimore,  K4D  21235. 

In  addition  to  your  comments  on  the 
accuracy  of  the  agency's  burden 
estimate,  we  are  soliciting  comments  on 
the  need  for  the  information;  its 
practical  utility;  ways  to  enhance  its 
quality,  utility  and  clarity;  and  on  ways 
to  minimize  burden  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

Dated:  August  26. 1996. 
Juditfi  T.  Huche, 

Reports  Clearance  Officer,  Social  Security 

Administration. 

(FR  Doc  96-22191  Filed  8-30-96;  8:45  am] 

BILUNQCOOE  41«»-»-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Cancellation  of  a  Limit  «id  Guaranteed 
Access  Level  for  Certain  Cotton  and 
Man-Made  Fiber  Textile  Products 
Produced  or  Manufactured  in  Jamaica 

August  27, 1996. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 


ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  cancellin^a 
limit  and  guaranteed  access  level. 

EFFECTIVE  DATE:  September  3,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212. 

SUPPLEMENTARY  INFORMATION: 

Ai^oritjr:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854);  Uruguay  Round  Agreements 
Act. 

The  United  States  Government  has 
decided  to  cancel  the  limit  and 
guaranteed  access  level  (GAL)  on 
imports  of  cotton  and  pian-made  fiber 
nightwear  in  Categories  351/651  from 
Jamaica  established  for  the  period 
beginning  on  January  1, 1996  and 
extending  through  Etecember  31, 1996. 

In  the  letter  published  below,  the 
Chairman  of  CTTA  directs  the 
Commissioner  of  Customs,  effective  on 
September  3,  1996,  to  cancel  the  1996 
limit  and  GAL  for  Categories  351/651. 
Also,  U.S.  Customs  Service  is  directed 
not  to  sign  the  form  rTA-370P  for  export 
of  U.S.  formed  and  cut  parts  in 
Categories  351/651. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  60  FR  65299, 
published  on  December  19, 1995).  Also 
see  61  FR  1360,  published  on  January 
19, 1996. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing,  but 
are  designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions, 
niilip  J.  Martello, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
AgreemenlB 

August  27,  1996. 
Conunissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Conunissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  January  11, 1996,  by  the 
Chaiiman,  Conunittee  fbr  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber  and  other  vegetable  fiber 


textiles  and  textile  products,  produced  or 
manu&ctured  in  Jamaica  and  exported 
during  the  period  which  began  on  January  1, 
1996  and  extends  through  December  31, 
1996. 

Effective  on  September  3, 1996,  you  are 
directed  to  cancel  the  current  limit  and 
guaranteed  access  level  for  Categories  351/ 
651. 

Also  effective  on  September  3, 1996,  U.S. 
Customs  Service  is  directed  to  no  longer  sign ' 
the  form  ITA-370P  for  export  of  U.S.  formed 
and  cut  parts  in  Categories  351/651. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  afbirs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C553(a)(l). 

Sincerely, 
Philip  J.  Martello, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  A^eements. 
[FR  Doc. 96-22351  Filed  8-30-96;  8:45  am] 

BILUNQ  CODE  3S10-OR-F 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

[Dockets  OST-e6-1548] 

Application  of  Valujet  Airlines,  inc.  for 
an  Exemption 

AGENCY:  Department  of  Transportation. 
ACTION:  Notice  of  Order  to  Show  Cause 
(Order  96-8-45). 

SUMMARY:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should 
not  issue  an  order  finding  Valujet 
Airlines,  Inc.,  fit,  willing,  and  able,  to 
resume  air  transportation  operations. 
DATES:  Persons  wishing  to  file 
objections  should  do  so  no  later  than 
September  5,  1996. 

ADDRESSES:  Objections  and  answers  to 
objections  should  be  filed  in  Docket 
OST-96-1548  and  addressed  to  the 
Docimientary  Services  Division  (C-55, 
Room  PL-401),  U.S.  Department  of 
Transportation,  400  Seventh  Street, 
SW.,  Washington,  DC  20590,  and  should 
be  served  upon  the  parties  Usted  in 
Attachment  A  to  the  order. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Delores  King.  Air  Carrier  Fitness 
Division  (X-56,  Room  6401),  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590,  (202)  366-2343. 

Dated:  August  29, 1996, 
Charies  A.  Hunnicutt, 

Assistant  Secretary  for  Aviation  and 

International  Affairs. 

[FR  Doc  96-22594  Filed  8-30-96;  8:57  am] 

BILUNO  CODE  4aiO-U-P 
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Whit*  Hous»  Commission  on  Aviation 
Safety  and  Security;  Change  to  Notice 
of  Meeting 


OfBfie  of  the  Secretary  (OST). 
ACTION:  Chan  ^  to  notice  of  meeting. 


AQEMCY: 
DOT. 


summary:  The  White  House 
Commission  on  Aviation  Safety  and 
Security  has  had  to  change  the  time  and 
place  of  the  meeting  on  September  5, 
1996  to  discuss  aviation  safety  and 
security  issues,  and  to  close  part  of  it  to 
the  public. 

DATES:  As  chtnged,  the  openportion  of 
the  meeting  will  be  held  on  Thursday, 
September  5..  1996.  from  12:00  noon  to 
1:00  PM;  from  1:00  PM  to  2:00  PM,  the 
meeting  will  continue  but  will  be  closed 
to  the  public  because  matters  will  be 
disciissed  that  are  classified  in  the 
interest  of  national  security. 

ADDRESSES:  As  changed,  the  meeting 
will  take  place  in  the  Commerce 
Department  Auditorium,  14th  Street 
between  Constitution  and  Pennsylvania 
Avenues,  NVf ,  Washington,  DC.     ' 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  K.  Ptmberton,  Administrative 
Officer,  Rooi|i  6210,  General  Services 
Administration  Headquarters  Building, 
18th  &  F  StreiBts,  NW.  Washington,  DC 
20405;  telephone  202.501.3863; 
telecopier  202501. 6160. 

Issued  in  Washington,  DC  on  August  27, 
1996. 
Thomas  W.  iWlifay. 

Acting  General  Counsel,  Department  of 

Transportation . 

(FR  Doc.  96-2J419  Filed  8-30-96;  8:45  am) 

MLUNQ  COOe  4M0-a2-P 
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Federal  Aviation  Administration 

RTCA,  Inc.;  RTCA  Special  Committee 
188,  Minimum  Aviation  System 
Performance  Standards  for  High 
Frequency  Data  Linic  (HFDL) 

Pursuant  to  section  10(a)  (2)  of  the 
Federal  Advkory  Committee  Act  (P.L. 
92-463.  5  U.S.C,  Appendix  2),  notice  is 
hereby  given  for  an  RTCA  Special 
Committee  188  meeting  to  be  held 
September  23-26, 1996,  starting  at  9:30 
a.m.  on  Monday,  September  23,  and  at 
9:00  am  on  September  23,  25,  and  26. 
The  meeting  will  be  held  at  RTCA,  Inc., 
1140  Connecticut  Avenue,  N.W.,  Suite 
1020,  Washijigton,  DC,  20036. 

Septemben  23:  Working  Group  1 
MASPS;  September  24:  Working  Group 
1  and  begin  Working  Group  2  MOPS; 
September  2$:  Working  Group  2, 
continued;  September  26:  Plenary 
Session. 


The  agenda  of  the  Plenary  Session 

will  be  as  follows:  (1)  Introductory 
Remarks;  (2)  Review  and  Approval  of 
Meeting  Agenda;  (3)  Approval  of  the 
Summary  of  the  Previous  Meeting;  (4) 
Presentations;  (5)  Reports  from  Woriting 
Groups  1  and  2;  (6)  Other  Business;  (7) 
Set  Agenda  for  Next  Meeting;  (8)  Date 
and  Place  of  Next  Meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
N.W.,  Suite  1020.  Washington,  DC. 
20036;  (202)  833-9339  (phone)  or  (202) 
833-9434  (fax).  Members  of  the  public 
may  present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington,  DC,  August  27, 
1996. 

Janice  L.  Peters, 
Designated  Official. 
IFR  Doc  96-22408  Filed  8-30-96;  8:45  am] 

BK.UNQ  COOf  4«ie-1S-«l 


Notice  of  intent  to  Rule  on  Application 
(96-01 -C-OO-MDT)  to  Impose  and  Use 
the  Revenue  From  a  Passenger  Facility 
Charge  (PCF)  at  Harrist>urg 
Intemationai  Airport,  Harrisburg,  PA 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  Intent  to  Rule  on 
Application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Harrisburg 
Intemationai  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  October  3, 1996. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Mr.  Lawrence  W.  Walsh, 
Manager,  Harrisburg  Airports  District 
Office.  3911  Hartzdale  Dr.,  suite  1, 
Camp  Hill,  PA  17011. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Charles  H. 
Hostetter,  Director  of  the  Bureau  of 
Aviation  of  the  Pennsylvania 
Department  of  Transportation  at  the 
following  address:  208  Airport  Road, 


Harri^urg  Intemationai  Airport. 
Middletown,  Pennsylvania  17057. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Bureau  of 
Aviation  of  the  Pennsylvania 
Department  of  Transportation  under 
section  158.23  of  Part  158. 
FOR  FURTHER  MFORMATION  CONTACT: 
L.W.  Walsh,  Manager  Harrisburg 
Airports  District  Office,  3911  Hartzdale 
Dr.,  suite  1.  Camp  Hill.  PA  17011.  717- 
782-4548.  The  application  may  be 
reviewed  in  person  at  this  same 
location. 

SUPPIEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Harrisburg  Intemationai  Airport  under 
the  provisions  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990 
(Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  August  23, 1996.  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Bureau  of  Aviation  of 
the  Pennsylvania  Department  of 
Transportation  was  substantially 
complete  within  the  requirements  of 
section  158.25  of  Part  158.  The  FAA 
will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  November  28, 1996. 

The  following  is  a  brief  overview  of 
the  application. 

Application  number:  96-01-C-OO- 
MDT. 

Level  of  the  pmposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
Febmary  1, 1997. 

Proposed  charge  expiration  date: 
September  1, 1999. 

Total  estimated  PFC  revenue: 
$4,047,000. 

Brief  description  of  proposed  projects: 
The  PFC  funds  will  be  utilized  to  fund 
the  local  share  of  the  following  AIP 
project. 
— Overlay  of  Runway  13-31 — Phase  II 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Taxi/ 
Commercial  Operators  filing  FAA  Form 
1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  Airports  office  located  at: 
Fitzgerald  Federal  Building,  John  F. 
Kennedy  Intemationai  Airport,  Jamaica. 
New  York.  11430. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
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and  other  documents  germane  to  the 
application  in  p>erson  at  the  Bureau  of 
Aviation  of  the  Pennsylvania 
Department  of  Transportation  Airport 

Issued  in  Jamaica,  New  York  oil  August  23, 
1996. 
Thomas  Felix. 

Acting  Manager,  Planning  &  Pn^nunmii^ 
Branch,  Eastern  Region. 

[FR  Doc.  96-22406  Filed  8-30-96;  8:45  am] 

MLUNG  COOC  4*ia-13-M 


Notice  of  Intent  to  Rule  on  Application 
(96-02-C-OO^JST)  to  impose  and  Use 
the  Revenue  from  a  Passenger  Pacillty 
Ciiarge  (PFC)  at  Joiinstown-Caml>r1a 
Airport,  John8tO¥m,  PA 

AQENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

summary:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Johnstown- 
Cambria  County  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  October  3, 1996. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Mr.  Lawrence  W.  Walsh, 
Manager,  Harrisbiug  Airports  District 
Office,  3911  Hartzdale  Dr.,  smte  1, 
Camp  Hill,  PA  17011. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  William 
L.  Santoro,  Manager  of  the  Johnstown- 
Cambria  Airport  Authority  at  the 
following  address:  Johnstown-Cambria 
Airport,  479  Airport  Road,  Suite  1, 
Johnstown,  Pennsylvania  15904. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Johnstown- 
Cambria  Airport  Authority  under 
section  158.23  of  Part  158. 
FOR  FURTHER  INFORMATTON  CONTACT: 
L.W.  Walsh,  Manager  Harrisburg 
Airports  District  Office,  3911  Hartzdale 
Dr.,  suite  1.  Camp  Hill,  PA  17011.  717- 
782-4548.  The  application  may  be 
reviewed  in  person  at  this  same 
location. 

SUPPt-EMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  pubUc 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 


Johnstown-Cambria  County  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  August  23, 1996,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Johnstown-Cambria 
Airport  Authority  was  substantially 
complete  within  the  requirements  of 
section  158.25  of  Part  158.  The  FAA 
will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  December  2, 1996. 

The  following  is  a  brief  overview  of 
the  application. 

Application  number:  96-02-C-OO- 
JST. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
December  1, 1996. 

Proposed  charge  expiration  date: 
February  1, 1998. 

Total  estimated  PFC  revenue: 
$201,250. 

Brief  description  of  proposed  projects: 
The  PFC  funds  will  be  utilized  to  fund 
the  local  share  of  the  following  AIP 
projects. 

— ^Ihirchase  Tow  Snow  Removal 
Equipment 

— Seal  Coat  Terminal  Apron 

— Conduct  Terminal  Building 
Renovation  Study 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Taxi/ 
Commercial  Operators  filing  FAA  Form 
1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  Airports  office  located  at: 
Fitzgerald  Federal  Building,  John  F. 
Kennedy  International  Airport,  Jamaica, 
New  York.  11430. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
apphcation  in  person  at  the  Johnstown- 
Cambria  Auport  Authority. 

Issued  in  Jamaica,  New  York  on  August  23, 
1996. 
Thomas  Felix. 

Acting  Manager,  Planning  Sr  Programming 
Branch  Eastern  Region. 
[FR  Doc.  96-22407  Filed  8-30-96;  8:45  am] 
BIUJNQ  COOC  4«10-1S-M 


Notica  of  Intent  to  Rule  on  Applicatfon 
(9fr-02-C-00-HTS)  to  Impose  and  use 
the  revenue  from  a  passenger  facility 
charge  (PFC)  at  Tri-State  Airport, 
Huntington,  West  Virginia 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Intent  to  Rule  on 
Apphcation. 

summary:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Tri-State  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  DC  of  the  Omnibus  Budget 
RecondUation  Act  of  1990)  (PubUc  Law 
101-508)  and  Pari  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  October  3, 1996. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  deUvered 
in  tripUcate  to  the  FAA  at  the  following 
address:  Mr.  Elonza  Turner,  Beckley 
Airports  Field  Office,  Main  Terminal 
building,  1 76  Airport  Circle,  Beaver, 
West  Virginia  25813-9350. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Larry  G. 
Salyers,  Airport  Director  of  the  Tri-State 
Airport  Authority  at  the  following 
address:  Tri-State  Airport  Authority, 
1449  Airport  Road,  Unit  1,  Box, 
Huntington,  West  Virginia  26505. 

Air  carriers  and  foreign  air  earners 
may  submit  copies  of  written  comments 
previously  provided  to  the  Tri-State 
Airport  AuUiority  under  section  158.23 
of  Part  158. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Elonza  Turner,  Beckley  Airports 
Field  Office,  Main  Terminal  building 
176  Airport  Circle,  Beaver,  West 
Virginia  25813-9350  (Tel.  304-252- 
6216).  The  apphcation  may  be  reviewed 
in  person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  pubUc 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at  Tri- 
State  Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(PubUc  Law  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  158). 

On  August  12, 1996,  the  FAA 
determined  that  the  apphcation  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Tri-State  Airport 
Authority  was  substantially  complete 
within  the  requirements  of  section 
158.25  of  Part  158.  The  FAA  will 
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approve  or  disapprove  the  application, 
in  whole  of  in  part,  no  later  than 
December  6.  1996. 

The  follqwing  is  a  brief  overview  of 
the  applicakion. 

Application  number:  96-02-C-OO- 
HTS.  I 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
October  1,1996. 

Proposed  charge  expiration  date:  July 
1,  1998. 

Total  es^mated  PFC  revenue: 
$366,600.   ; 

Brief  description  of  proposed  projects: 
The  PFC  fuBids  will  be  utilized  to  fund 
the  local  share  of  the  following 
proposed  AIP  project. 
— ^Repair  L4nd  Slide  in  Runway  30 

Safety  A|ea 

Class  or  glasses  of  air  carriers  which 
the  public  agency  has  requested  not  to 
be  required  to  collect  PFCs:  Non- 
Scheduled  fart  135  and  121  charter 
operators. 

Any  per^n  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  Airports  office  located  at: 
Fitzgerald  federal  Building,  John  F. 
Kennedy  International  Airport,  Jamaica, 
New  York.  |l  1430. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  doctiments  germane  to  the 
application!  in  person  at  the  Tri-State 
Airport  Authcwrity. 

Issued  in  J^aica.  New  York  on  August  23, 
1996. 

Thomas  Felik, 

"  Acting  Ma/iqger,  Planning  &■  Pro^amming 
Branch.  Eastern  Region. 
IFR  Doc.  96-22405  Filed  &-30-96;  8:45  am) 
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Surface  Transportation  Board  > 
[STB  Docket  No.  AB-3  (Sub-No.  138X] 

Missouri  Pacific  Railroad  Company— 
At>andonment  and  Discontinuance 
Exemptionr-in  Dougias  County,  NE 

Missouri  iPacific  Railroad  Company 
(MP)  has  filed  a  notice  of  exemption 
under  49  CfR  1152  Subpart  F— Exempt 
Abandonmlents  and  Discontinuances  of 
Trackage  Plights  over  approximately 
0.61-mile  portion  of  the  Omaha  Belt 


'  The  ICC  Tatmination  Ad  of  1995,  Pub.  L.  No. 
104-88.  109  Stet.  803.  which  was  enacted  on 
December  29. 1995,  and  took  effect  on  January  1, 
1996,  abolished  the  Interstate  Commerce 
Commission  a|id  transferred  certain  functions  to  the 
Surface  Transportation  Board  CBoard).  This  notice 
relates  to  funclions  that  are  subject  to  the  Board's 
jurisdiction  pursuant  to  49  U.S.C  10903. 


Line  from  milepost  485.55  to  the  end  of 
the  line  at  milepost  486.16,  near  Omaha, 
in  Douglas  County,  NE.^ 

MP  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2}  there  is  no  overhead 
traffic  on  the  line;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Board  or  with  any  U.S.  EKstrict  Court  or 
has  been  decided  in  favor  of 
complainant  within  the  2-year  period; 
and  (4)  the  requirements  at  49  CFR 

1105.7  (environmental  reports),  49  CFR 

1105.8  (historic  reports),  49  CFR 

1105.11  (transmittal  letter),  49  CFR 

1105.12  (newspaper  pubhcation),  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  afiiected  by  the 
abandonment  shaU  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360  I.CC.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  October 
3, 1996,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues, ^ 
formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2),*  and 
trail  use/rail  banking  requests  imder  49 
CFR  1152.29'  must  be  filed  by 
September  13,  1996.  Petitions  to  reopen 
or  requests  for  public  use  conditions 
under  49  CFR  1152.28  must  be  filed  by 
September  23, 1996,  with:  Office  of  the 
Secretary,  Case  Control  Branch,  Surface 


'The  Douglas  County  Environmental  Services 
(County)  filed  a  request  for  an  issuance  of  a  notice 
of  interim  trail  use  (hJITU]  for  the  line  pursuant  to 
section  8(d)  of  the  National  Trails  System  Act,  16 
U.S.C  1247(d).  The  Board  will  address  the  County's 
trail  use  request,  and  any  others  that  may  be  filed, 
in  a  subsequent  decision. 

'  The  Board  will  grant  a  stay  if  an  informed 
decision  on  enviroiunental  issues  (whether  raised 
by  a  party  or  by  the  Board's  Section  of 
Environmental  Analysis  in  its  independent 
investigation)  cannot  be  made  before  the 
exemption's  efiective  date.  See  Exemption  ofOut- 
of-Serrice  Rail  Lines.  5  LCC.  2d  377  (1989).  Any 
request  for  a  stay  should  be  Bled  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemption's  effective  date. 

'See  Exempt  of  Rail  Abandonment — OSers  of 
Finan.  Assist,  4  I.CC.  2d  164  (1987). 

'  The  Board  will  accept  late-filed  trail  use 
requests  so  long  as  the  abandonment  has  not  been 
consummated  and  the  abandoning  railroad  is 
willing  to  negotiate  an  agreement 


Transportation  Board,  1201  Constitution 
Avenue,  N.W.,  Washington.  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  applicant's 
representative:  Joseph  D.  Anthofer, 
General  Attorney,  Missouri  Pacific 
Railroad  Company,  1416  Dodge  Street. 
Room  830,  Omaha,  NE  68179. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

MP  has  filed  an  environmental  report 
which  addresses  the  abandonment's 
effects,  if  any,  on  the  environment  and 
historic  resources.  The  Section  of 
Environmental  Analysis  (SEA)  will 
issue  an  environmental  assessment  (EA) 
by  September  6, 1996.  Interested 
persons  may  obtain  a  copy  of  the  EA  by 
writing  to  SEA  (Room  3219,  Surface 
Transportation  Board,  Washington.  DC 
20423)  or  by  calling  Elaine  Kaiser,  Chief 
of  SEA,  at  (202)  927-6248.  Comments 
on  environmental  and  historic 
preservation  matters  must  be  filed 
within  15  days  after  the  EA  becomes 
available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  August  28, 1996. 

By  the  Board,  Joseph  H.  Dettmar,  Acting 
Director,  Office  of  Proceedings. 
Vernon  A.  Wiilianu, 
Secretary. 

[PR  Doc.  96-22455  Filed  8-30-96;  8:45  am] 
aaxmo  code  49is-oo-p 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohoi,  Tobacco  and 
Firearms 

Proposed  Collection;  Comment 
Request 

action:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
PubUc  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soUciting  comments  concerning  the 
Grape  Variety  Names,  Varietal  (Grape- 
Type  Labeling)  and  Approval  of  New 
Grape  Variety  Names. 
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DATES:  Written  comments  should  be 
received  on  or  before  November  4, 1996 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Linda  Barnes,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8930. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Charles  N.  Bacon, 
Wine,  Beer  and  Spirits  Regulations 
Branch,  650  Massachusetts  Avenue, 
NW.,  Washington,  DC  20226,  (202)  927- 
8518. 
SUPPLEMENTARY  INFORMATION: 

Title:  Grape  Variety  Names,  Varietal 
(Grape-Type  Labeling)  and  Approval  of 
New  Grape  Variety  Names. 

OMB  Number:  1512-0513. 

Recordkeeping  Requirement  ID 
Number:  ATF  REC  5100/2. 

Abstract:  The  type  of  grape  wine  may 
be  described  in  labeling  and  advertising 
by  using  the  variety  name  of  the  grape 
firom  which  the  wine  is  made.  Grape 
variety  names  have  been  listed  in 
regulations  to  assure  accuracy.  This 
collection  provides  ATF  with 
information  about  new  grape  varieties  in 
use.  This  information  collection  is 
voluntary.  There  is  no  record  retention 
requirement. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents:  5. 

Estimated  Time  Per  Respondent:  2 
hours. 

Estimated  Total  Annual  Burden 
Hours:  10. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  acciiracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Also,  ATF  requests  information 


regarding  any  monetary  expenses  you 
may  incur  while  completiiig  these 
forms. 

Dated:  August  26. 1996. 
John  W.  Magaw. 

Director. 

(FR  Doc.  96-22280  Filed  &-30-96;  8:45  ami 

BIUJNQ  CODE  4C10-31-P 

[Notice  No.  837] 

Appointments  of  individuais  to  Serve 
as  Members  of  the  Performance 
Review  Board  (PRB);  Senior  Executive 
Service 

SUMMARY:  Pursuant  to  5  U.S.C. 
4314(c)(4),  this  notice  aimoimces  the 
appointment  of  members  of  the 
Performance  Review  Board  for  the 
Bureau  of  Alcohol,  Tobacco  and 
Firearms  (ATF)  for  the  rating  period 
beginning  July  1, 1995,  and  ending 
September  30, 1996.  This  notice  effects 
changes  in  the  membership  of  the  ATF 
PRB  previously  appointed  May  17, 1995 
(60  FR  26478). 

The  names  and  titles  of  the  ATF  PRB 
members  are  as  follows: 
Stephen  J.  McHale,  Chief  Counsel, 
Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Department  of  the  Treasiu^ 
John  A.  Dooher,  Director,  Washington 
Office,  Federal  Law  Enforcement 
Training  Center,  Department  of  the 
Treasury 
Snellen  P.  Hamby,  Executive  Director, 
Treasury  Executive  Institute, 
Department  of  the  Treasury. 
FOR  FURTHER  INFORMATION  CONTACT: 
Clarence  Wheeler,  Jr.,  Personnel 
Division,  Bureau  of  Alcohol,  Tobacco 
and  Firearms,  650  Massachusetts 
Avenue,  NW..  Washington,  DC  20226; 
telephone  (202)  927-8600. 

Dated:  August  27, 1996. 
John  W.  Magaw. 
Director. 

[FR  Doc.  96-22345  Filed  8-30-96;  8:45  am] 
BH.UNQ  CODE  4aiO-31-M 


Office  of  Thrift  Supervision 

SutNnisslon  for  OMB  Review;  comment 
request 

August  27, 1996. 

The  Office  of  Thrift  Supervision 
(OTS)  has  submitted  the  following 
public  information  collection 
requirement(s)  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995,  Public  Law  104- 
13.  Copies  of  the  submission(s)  may  be 
obtained  by  calling  the  OTS  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  shoiild  be 


addressed  to  the  OMB  reviewer  listed 
and  to  the  OTS  Clearance  Officer,  Office 
of  Thrift  Supervision,  1700  G  Street, 
N.W.,  Washington,  D.C.  20552. 

OMB  Number:  1550-0029. 

Form  Number:  OTS  Form  1583. 

Type  of  Review:  Extension  without 
change. 

Title:  Capital  Distributions. 

Description:  The  information 
collection  provides  uniform  treatment 
for  capital  distributions  made  by  savings 
associations.  It  ensures  adequate 
supervision  of  distributions  of  capital  by 
savings  associations,  thereby  fostering 
safety  and  soimdness  of  the  thrift 
industry. 

Respondents:  Savings  and  Loan 
Associations  and  Savings  Banks. 

Estimated  Number  of  Respondents: 
1,027. 

Estimated  Burden  Hours  Per 
Response:  4. 

Frequency  of  Response:  4. 

Estimated  Total  Reporting  Burden: 
16,432. 

Clearance  Officer:  Colleen  M.  Devine, 
(202)  906-6025,  Office  of  Thrift 
Supervision,  1700  G  Street,  N.  W., 
Washington,  D.C.  20552. 

OMB  Reviewer:  Alexander  Himt,  (202) 
395-7860,  Office  of  Management  and 
Budget,  Room  10226,  New  Executive 
Office  Building,  Washington,  D.C 
20503. 
Catherine  C.  M.  Teti, 

Director.  Records  Management  and 
Information  Policy. 

(FR  Doc.  96-22283  Filed  8-30-96;  8:45  am] 

BILUNO  CODE  6720-01-P 


[AC-44;  OTS  No.  4921] 

Fulton  Savings  Bank,  FSB,  Fulton, 
Missouri;  Approval  of  Conversion 
Application 

Notice  is  hereby  given  that  on  August 
15, 1996,  the  Director,  Corporate 
Activities,  Office  of  Thrift  Supervision, 
or  her  designee,  acting  pursuant  to 
delegated  authority,  approved  the 
application  of  Fulton  Savings  Bank, 
FSB,  Fulton,  Missouri,  to  convert  to  the 
stock  form  of  organization.  Copies  of  the 
appUcation  are  available  for  inspection 
at  the  Dissemination  Branch,  Office  of 
Thrift  Supervision,  1700  G  Street.  N.W., 
Washington,  D.C.  20552,  and  the 
Midwest  Regional  Office,  Office  of 
Thrift  Supervision,  122  W.  John 
Carpenter  Freeway,  Suite  600,  Irving, 
Texas  7503^-2010. 

By  the  Office  of  Thrift  Supervision. 
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Dated:  August  28. 1996. 
Nadine  Y.  Washington, 
Corporate  Secretary. 
(FR  Doc.  9&-22344  Filed  8-30-96;  8:45  am] 

■LUNQ  COOC  ITIO-OI-M 

i  -  : 

UNITED  STATES  INSTITUTE  OF 
PEACE 

Announcenent  of  ttw  1997  Solidted 
Qrant  Topks 

AGENCY:  United  States  Institute  of  Peace. 
ACTION:  Notice. 

SUMMARY:  The  Agency  is  Soliciting 
Applications  for  its  1997  Solicited  Grant 
Competitio».  The  1997  Themes/Topics 
are: 

•  Solicitation  A:  Post-Settlement 
Peacebuildteg. 

•  Solicitation  B:  Negotiation, 
Mediation,  and  "Track  11"  Diplomacy. 
Subtopic:  Ttmning  of  International 
Affairs  Proftssionals  and  Practitioners. 
Subtopic:  Mediation. 

•  Solicitation  C:  Regional  Security 
Issues  And  Conflicts.  Subtopic: 
European  Security.  Subtopic:  South  and 
Southeast  Asia. 

•  Solicitation  D:  Cross  Cultural 
Negotiation  Country  Studies. 
DATES:  Application  material  available 
upon  request.  Receipt  date  for  retiun  of 
application?:  January  2,  1997. 
Notification  of  awards:  March  1997. 
ADDRESSES:  For  Application  Package: 
United  States  Institute  of  Peace,  Grant 
Program,  Solicited  Grants,  1550  M 
Street,  NW.,  Suite  700,  Washington,  DC 
20005-1708.  (202)  429-6063  (fax),  (202) 

429-1719  (TTY),  E-mail:  grant 

program@usip.org. 

FOR  FURTHEII  INFORMATION  CONTACT:  The 
Grant  Progr^,  Phone  (202)  429-3842. 

Dated:  August  19, 1996. 
Bemice  ).  Carney, 
Duector,  Offi^  of  Administration. 
|FR  Doc.  96-J2363  Filed  8-30-96;  8:45  am) 

MLUNQ  COM  ai6S-01-M 


Tuesday 
September  3,  1996 


Part  II 


Department  of 
Housing  and  Urban 
Development 

24  CFR  Part  3500 

Real  Estate  Settlement  Procedures  Act: 
Streamlining  Regulatory  Reform  and 
Escrow  Accounting  Procedures;  Final 
Rule  and  Proposed  Rule 


46510    Federal  Regigter  /  Vol.  61.  No.  171  /  Tuesday.  September  3,  1996  /  Rules  and  Regulations 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24CFRPart3500 
[Docket  Na  FR-402»-f-0q 
raN2S02-AQIO 

Office  Of  tiM  Assistant  Secretary  for 
Housing-Fe^ecai  Housing 
Commissloiier  Real  Estate  Settlement 
Procedures  Act;  Streamlining  Hnai 
Rule;  Correction  and  Clarification 

AQENCY:  Office  of  the  Assistant 

Secretary  for  Housing-Federal  Housing 

Commissioner,  HUD. 

ACTION:  Correction  to  final  rule  and 

clarification, 

SUMMARY:  Oq  March  26, 1996  (61  FR 
13232),  the  Department  published  a 
final  rule  streamlining  its  regulations 
under  the  Real  Estate  Settlement 
Procedures  Act  (RESPA).  That  rule, 
when  published,  left  unchanged 
references  in  the  rule  to  "effective 
datels]"  in  certain  provisions.  HUD's 
intent  was  that  these  references  should 
continue  to  refer  to  the  effective  date  of 
the  escrow  accounting  procedures  rule, 
which  was  May  24,  1995,  not  to  the 
effective  date  of  the  streamUning  rule. 
By  this  docujnent,  the  text  of  the 
streamlining  rule  is  corrected  to  include 
expressly  the  May  24,  1995,  effective 
date  in  the  applicable  provisions. 

In  addition,  this  dociunent  contains  a 
technical  clarification  of  the 
streamlining  rule  concerning  the  use  of 
toll-free  numbers. 
EFFECTIVE  DATE:  October  8,  1996. 
FOR  FURTHER  INFORMA-PCN  CONTACT: 
David  R.  Williamson,  Director,  Office  of 
Consumer  and  Regulatory  Affiairs,  Room 
5241,  Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW, 
Washington,  DC  20410.  telephone 
number  (202)  708-4560  (this  is  not  a 
toll-free  numlwr);  or  for  legal  questions: 
Kenneth  A.  Markison,  Assistant  General 
Counsel  for  GSE/RESPA,  Grant 
Mitchell,  Sealer  Attorney  for  RESPA,  or 
Richard  S.  Bennett,  Attorney,  Room 
9262,  Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW, 
Washington,  DC  20410,  telephone 


nimiber  (202 


toU-fi«e  num  )er).  For  hearing-  or 


708-1550  (this  is  not  a 


speech-impaired  persons,  this  number 
may  be  accessed  via  TTY  (text 
telephone)  by  calling  the  Federal 
Information  Relay  Service  at  1-800- 
877-8339. 

SUPPLEMENTARY  INFORMATION: 

Correctioiis 

The  March  26, 1996  (61  FR  13232) 
streamlining  rule  left  unchanged 
references  in  §§  3500.17(b)  and  (c)(4)(i) 
to  the  "effective  date  of  this  rule",  the 
"effective  date  of  this  final  rule",  and 
"effective  date  of  this  section".  These 
references  appeared  in  the  definitions  of 
"phase-in  period",  "post  rule  account", 
and  "pre-rule  account".  HUD  is  issuing 
this  correction  to  substitute  the  May  24, 
1995,  effective  date  of  the  applicable 
rule  escrow  accounting  procedures  rule 
(60  FR  8812,  February  15, 1995),  for  the 
unclear  references  in  those  provisions. 

Technical  CUrification 

The  streamlining  rule  was  first 
corrected  on  April  29, 1996  (61  FR 
18674).  Subsequently,  some  servicers 
have  noted  that  the  streamlining  rule 
rembved  &x>m  the  Code  of  Federal 
Regulations  (CFR)  a  number  of  examples 
of  Initial  and  Annual  Escrow  Account 
Statements.  Each  example  of  the 
statements  referenced  "[Servicer's 
name,  address  and  toll-fi«e  number]" 
under  the  format's  title.  Some  have 
questioned  whether  the  removal  of  these 
formats  frtjm  the  CFR  constitutes  a 
change  in  the  requirements  pertaining  to 
toll-free  numbers. 

.  The  requirements  have  not  changed. 
As  the  preamble  to  the  streamlining  rule 
makes  clear,  while  the  Department 
removed  from  codification  several  of  the 
appendices  that  previously 
accompanied  part  3500,  these  materials 
have  been  preserved  and  are  available  as 
Public  Guidance  IDocuments.  Because 
the  removal  of  these  formats  from 
codification  did  not  change  any 
requirements,  including  those  for  toll- 
bee  numbers  (see,  e.g.,  paragraph 
6(b)(3)(B)  of  RESPA;  12  U.S.C 
2605(b)(3)(B)),  HUD  does  not  believe 
that  any  change  to  the  rule  text  is 
required  to  make  this  clarification. 

List  ofSubiects  in  24  CFR  Part  3500 

Consmner  protection.  Condominiums, 
Housing,  Mortgages,  Mortgage  servicing. 


Reporting  and  recordkeeping 
requirements. 

Accordingly,  part  3500  of  title  24  of 
the  Code  of  Federal  Regulations  is 
corrected  by  making  the  following 
correcting  amendments: 

PART  3500-REAL  ESTATE 
SETTLEMENT  PROCEDURES  ACT 

1.  The  authority  citation  is  revised  to 
read  as  follows: 

Authority:  12  U.S.C  2601  etseq.;  42  U.S.C 
3535(d). 

2.  Section  3500.17  is  amended: 

a.  In  paragraph  (b)  by  revising  the 
definitions  of  "Phase-in  period",  "Post- 
rule  account",  and  "Pre-rule  account"; 
and 

b.  In  paragraph  (c)(4)(i)  by  revising  the 
last  sentence,  to  read  as  follows: 

13500.17    Escrow  Accounts. 

(b)*  *  • 

Phase-in  period  means  the  period 
beginning  on  May  24, 1995,  and  ending 
on  the  conversion  date,  i.e.,  October  27, 
1997,  by  which  date  all  servicers  shall 
use  the  aggregate  accounting  method  in 
conducting  escrow  account  analyses. 

Post-rule  account  means  an  escrow 
account  established  in  connection  with 
a  federally  related  mortgage  loan  whose 
setUement  date  is  on  or  after  May  24, 
1995. 


Pre-rule  account  is  an  escrow  account 
established  in  connection  with  a 
federally  related  mortgage  loan  whose 
settlement  date  is  before  May  24, 1995. 

*  •        •        •        • 

(c)  •  *  • 

(4)*  •  * 

(i)*  •  *  After  May  24, 1995, 
refinancing  transactions  (as  defined  in 
§  3500.2)  shall  comply  with  the 
requirements  for  post-rule  accounts. 

•  •        •        »        » 

Dated:  August  27, 1996. 

^ncol■s  p.  Retsinas, 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

[FR  Doc.  96-22370  Filed  8-30-96;  8:45  am] 
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DEPARTMENT  OF  HOUSINQ  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  3500 
[Doctot  No.  FR-4079-P-011 
RIN  2S02-AQ75 

Office  Of  the  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner  Real  Estate  Settlement 
Procedures  Act  (Regulation  X):  Escrow 
Accounting  Procedures 

agency:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  addresses 
three  problems  that  have  arisen  in 
applying  HUD's  cxurent  escrow 
accoimting  rule  imder  the  Real  Estate 
Settlement  Procedures  Act  (RESPA), 
proposes  a  minor  additional  change  to 
the  RESPA  rule,  and  provides  public 
notice  of  certain  technical  clarifications 
to  the  rule.  This  proposed  rule  includes 
several  appendices,  which  in  the  final 
rule  are  likely  to  be  pubUshed  as  Public 
Guidance  Dociunents  (rather  than 
codified  appendices),  in  the  interests  of 
regulatory  streamlining.  However,  these 
materials  are  set  forth  in  this  proposed 
rule  as  appendices,  for  the  convenience 
of  commenters  during  the  review 
period. 

The  first  problem  addressed  in  this 
rule  involves  the  appUcation  of 
requirements  respecting  the  method  of 
servicers'  disbursements  from  mortgage 
escrow  accounts  where  the  payee  (i.e., 
the  entity  to  which  escrow  items  are 
owed,  such  as  a  taxing  jiuisdiction) 
offers  a  choice  of  disbursements  on  an 
annual  or  installment  basis.  Because  of 
perceived  ambiguities  in  the  ciurent 
rule,  there  have  been  disparities  in 
performance  among  mortgage  servicers. 
Some  servicers  switched  to  making 
annual  disbxu^ements  for  escrow  items, 
such  as  property  taxes,  where  discounts 
for  these  payments  were  available, 
while  other  servicers  switched  to 
installment  disbursements  for  items 
where  installments  were  allowed.  The 
choice  of  disbursement  methods  has 
consequences  for  borrowers,  including 
increasing  or  decreasing  the  amounts 
required  to  be  deposited  into  the  escrow 
account  at  closing  and  during  the  life  of 
the  escrow  account.  The  disbiusement 
method  may  also  have  income  tax 
ramifications,  depending  on  the  timing 
of  disbtusements  for  deductible  items. 
Because  of  these  consequences,  this  rule 
proposes  several  alternatives  for 
addressing  this  problem,  including,  as 
the  prefeiied  option,  offering  the 


borrower  the  choice  of  disbvtrsement 
method. 

The  second  problem  involves  cases 
where  the  servicer  anticipates  that 
disbursements  for  items  such  as 
property  taxes  will  increase 
substantially  in  the  second  year  of  the 
escrow  account.  Because  HUD's  current 
escrow  rule  provides  for  calculating 
escrow  payments  based  on  the 
projection  of  escrow  disbxusements  for 
a  12-month  period,  when  escrow  items 
increase  substantially  after  the  initial 
12-month  period,  the  result  coiUd  be 
that  the  servicer  may  require  of  the 
borrower  a  substantial  increase  in 
monthly  payments  for  the  second  year, 
not  only  to  reflect  the  higher 
disbiusements,  but  to  make  up  a 
deficiency  or  shortage  in  the  escrow 
account.  To  avoid  this  type  of  siuprise 
for  the  borrower,  who  may  not  be 
prepared  to  make  the  higher  payments, 
the  rule  proposes  several  solutions  to 
this  problem,  including,  as  a  preferred 
option,  ofiiering  the  borrower  the  choice 
at  closing  of  how  the  accoimt  is  to  be 
calculated. 

A  third  problem  that  this  rule 
proposes  to  address,  in  the  interest  of 
avoiding  confusion,  is  the  means  of 
disclosure  on  the  HUD-1  and  HUD-IA 
settlement  forms  of  amounts  required 
for  the  escrow  account.  HUD  is  also 
proposing  a  minor  additional  change  to 
the  RESPA  nde  and  is  clarifying 
existing  regulations  regarding  matters 
that  do  not  require  substantive 
modifications  to  the  regulatory 
language. 

DATES:  Comment  due  date:  November  4, 
1996. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposed  rule  to  the  Rules  Docket 
Clerk,  Office  of  General  Coiuisel,  Room 
10276,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW,  Washington,  DC  20410-0500. 
Communications  should  reiet  to  the 
above  docket  niunber  and  title. 
Facsimile  (FAX)  comments  are  not 
acceptable.  A  copy  of  each 
communication  submitted  will  be 
available  for  public  inspection  and 
copying  between  7:30  ajn.  and  5:30 
p.m.  weekdays  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  R.  Williamson,  Director,  Office  of 
Constuner  and  Regulatory  Afiairs,  Room 
5241,  telephone  202-708-4560;  or,  for 
legal  questions,  Richard  S.  Bennett, 
Attorney;  Grant  Mitchell,  Senior 
Attorney  for  RESPA;  or  Kenneth  A. 
Markison,  Assistant  General  Counsel  for 
GSE/RESPA,  Room  9262.  telephone 
202-708-3137  (these  are  not  toll-free 
telephone  numbers).  For  hearing-  and 


speech-impaired  persons,  these 
telephone  numbers  may  be  accessed  via 
TTY  (text  telephone)  by  calling  the 
Federal  hiformation  Relay  Service  at  1- 
800-677-8339  (toll-free).  The  address 
for  each  of  these  persons  is:  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street,  SW,  Washington, 
DC  20410-0500. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  10  of  the  Real  Estate 
Settlement  Procedures  Act  of  1974 
(RESPA)  (12  U.S.C.  2609)  establishes  the 
statutory  limits  on  the  amounts  that 
mortgage  servicers '  may  require  a 
borrower  to  deposit  into  an  escrow 
account  if  the  servicer  chooses  to 
estabhsh  one.  (RESPA  does  not  require 
the  use  of  escrow  accounts.)  Section 
10(a)(1)  prohibits  a  servicer,  at  the  time 
the  escrow  accoimt  is  created,  from 
requiring  the  borrower  to  make 
payments  to  the  escrow  accoimt  that 
exceed  the  maximum  amoimts 
calculated  in  accordance  with  the 
statute.  These  maximiun  amounts  are 
calculated  by  analyzing  how  much 
money  will  be  needed  to  cover 
disbursements  for  the  mortgaged 
property,  such  as  taxes  and  insurance, 
and  to  maintain  a  cushion  no  greater 
than  one-sixth  of  the  estimated  total 
annual  disbursements  from  the  account. 
Section  10(a)(2)  prohibits  the  lender, 
over  the  rest  of  the  life  of  the  escrow 
accoimt,  from  requiring  the  borrower  to 
make  payments  to  the  escrow  account 
that  exceed  the  amounts  allowed  under 
RESPA.  The  maximiun  monthly  amount 
that  may  be  collected  from  the  borrower 
is  equal  to  one-twelfth  of  the  total 
annual  escrow  disbursements  that  the 
lender  reasonably  anticipates  paying 
from  that  account  during  a  year,  plus 
the  amount  necessary  to  maintain  the 
one-sixth  cushion.  No  provision  of 
Section  10  requires  that  the  servicer 
collect  the  maximums  allowable  under 
the  statute;  the  servicer  may  always 
collect  less  and  is  not  required  to  collect 
any  cushion  at  all. 

Section  10  and  section  6(g)  of  RESPA 
(12  U.S.C.  2605(g))  govern  the  timing  of 
disbursements  from  escrow  accounts.  In 
choosing  a. disbursement  date,  section 
10  requires  that  the  servicer  follow 
"normal  lending  practices  of  the  lender 
and  local  custom,  provided  that  the 
selection  of  each  such  date  constitutes 
prudent  lending  practice."  Section  6(g) 


■  At  times  RESPA  uses  the  tenn  "lender"  and  at 
other  times  it  uses  the  term  "servicer."  A  lender 
create*  a  loan  obligation,  but  may  or  may  not 
service  the  loan.  Within  this  proposed  rule,  HUD 
uses  the  term  "servicer"  to  include  the  lender  wfaan 
the  lender  parfotms  the  servicing  function. 
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requires  servicers  to  "make  payments 
from  the  escoow  account  for  such  taxes, 
insurance  premiums,  and  other  charges 
in  a  timely  manner  as  such  payments 
become  due." 

On  October  26.  1994  (59  FR  53890) 
(October  1994  rule),  HUD  published  a 
final  rule  implementing  sections  6(g] 
and  10  of  RESPA  and  changes  to  RESPA 
made  in  section  942  of  the  National 
Affordable  Hbusing  Act  (Pub.  L.  101- 
625.  approved  November  28, 1990).  The 
effective  data  of  this  rule  was  extended 
to  May  24. 1995.  as  a  resiilt  of  a 
February  15. 1995,  rulemaking  (60  FR 
8812),  which:  also  modified  and  clarified 
the  October  1994  rule,  because  of 
questions  on  the  rule.  HUD  issued 
further  clarifications  and  corrections  on 
December  19, 1994  (50  FR  65442); 
March  1, 1996  (60  FR  11194);  and  May 
9, 1995  (60  FR  24734).  and  published  a 
notice  of  software  availability  on  April 
4, 1995  (60  FR  16985).  Further,  HUD's 
RESPA  regulations  were  streamlined  on 
March  26, 19©6  (61  FR  13232)  to  comply 
with  the  President's  regulatory  reform 
initiatives. 

Today,  HUD  is  proposing  a  rule 
primarily  to  address  three  problems 
under  HUD's  existing  escrow 
accounting  procedures.  These  problems, 
explained  in  greater  detail  below,  are 
designated  for  purposes  of  discussion 
as: 

1.  Annual  ^s.  Installment 
Disbursements; 

2.  Payment  Shock;  and 

3.  Single-item  Analysis  with 
A^'egate  Adjustment. 

Tnese  problems  were  brou^t  to 
HUD's  attention  by  borrowers,  members 
of  Congress,  local  government  officials, 
and  industry  representatives. 

This  proposed  rule  is  consistent  with 
three  principles  articulated  by  the 
Secretary  in  the  preamble  to  die  October 
1994  rule: 

(1)  Reduce  the  cost  of 
homeownership,  by  ensuring  that  funds 
are  not  held  in  escrow  accounts  in 
excess  of  the  ^mounts  that  are  necessary 
to  pay  expenaes  for  the  mortgaged 
property  and  allowed  by  law; 

(2)  Establish  reasonable,  uniform 
practices  for  escrow  accounting;  and 

(3)  Provide  jservicers  with  dear, 
specific  guidance  on  the  requirements  of 
Section  10. 

With  respect  to  the  first  two  identified 
prd)lems.  HUD  is  proposing  to  revise 
the  escrow  niles  in  ways  that  would 
give  borrowens  more  choices.  For  these 
two  problems,  HUD  is  proposing  to 
require  that  disclosures  be  given  to 
borrowers  so  that  they  can  make 
informed  choices  as  to  their  prefierences. 
The  proposal  would  require  escrow 
accounts  to  ba  maintained  according  to 


those  preferences.  At  the  same  time, 
HUD  recognizes  that  providing 
borrowers  this  choice  may  impose 
additional  burdens  and  costs  on 
servicers,  which  are  frequently  passed 
on  to  borrowers.  Thus,  this  pro{>osed 
rule  also  highlights  approaches  that 
have  been  proposed  by  industry 
representatives.  HUD  seeks  comments 
on  all  approaches  and  is  also  asking  a 
number  of  questions  that  are  designed  to 
help  HUD  make  decisions  among 
alternatives  for  the  final  rule. 

n.  Annual  vs.  Installmenl 
Disbursements 

A.  Statement  of  Problem 

The  first  problem  HUD  is  proposing  to 
address  arises  when  a  servicer  is 
confronted  with  the  option  of  disbursing 
escrow  items,  such  as  taxes,  either  in  an 
annual  Ixunp  sum  or  in  installments 
diuing  the  year.  In  general,  payments 
fitsm  an  escrow  account  in  installments 
work  to  the  borrower's  benefit,  because, 
on  average,  they  result  in  lower  up-front 
payments  to  establish  the  account  (i.e., 
lower  closing  costs). ^  However, 
sometimes  payees  offer  a  discount  to  the 
borrower  if  disbursements  are  made  on 
an  annual  basis.  These  discoimts  are 
most  commonly  offered  by  taxing 
jurisdictions,  which  may  offer  a 
discount  for  anmmt  payments  of 
property  taxes. 

After  publication  of  HUD's  October 
1994  rule  (discussed  below  in  this 
preamble),  many  servicers  who  had 
been  disbursing  escrow  payments  in 
installments  switched  to  annual 
disbursements  where  discounts  were 
available.  There  were  many 
consequences  of  the  switch  that  have 
been  described  to  liUD,  and  other 
consequences  that  HUD  specidates  may 
have  resulted. 

Most  of  these  actual  or  expected 
consequences  would  affect  borrowers, 
and  it  is  borrowers  who  have  expressed 
the  greatest  concern  about  this  problem. 
After  HUD  issued  the  escrow  nile,  some 


'The  choice  of  installmsnt,  rather  than  annual, 
diabunements  often  results  in  substantial 
reductions  in  up-front  cash  requirements  for  the 
buyer.  For  example,  if  two  equal  installments  could 
be  paid  6  months  apart  instead  of  paying  the  entire 
bill  on  one  of  the  installment  dates,  then 
homebuyen  who  close  on  their  loans  less  than  6 
months  before  the  date  on  which  the  entire  bill 
would  otherwise  have  been  due  could  come  to 
settlement  with  6  months  less  in  tax  deposits  to  the 
escrow  account.  This  results  from  the  accrued  taxes 
-being  a  half-year's  taxes  less  for  those  homebuyers. 
Assuming  closings  are  evenly  distributed 
throughout  the  year,  households  with  the  option  of 
two  equal  instalment  payments  6  months  apart, 
will,  on  average,  be  able  to  reduce  the  average  up- 
front cash  required  at  settlement  by  3-months' 
worth  of  taxes.  In  general,  as  the  number  of 
installments  grows,  so  doe*  the  average  up-front 
savings. 


borrowers  may  have  been  required  by 
their  servicers  to  make  up  substantial 
shortages  in  their  escrow  accounts 
(generally  in  increased  monthly 
payments  over  a  year),  which  arose 
when  taxes  were  switched  fitim 
installment  disbursements  to  one 
annual  lump  sum  disbursement.  Some 
borrowers  with  loans  that  were 
switched  from  installments  to  annual 
disbursement  may  have  faced  financial 
hardship  in  meeting  the  higher 
payments.  Some  borrowers  may  have 
believed  that  the  outlay  to  make  up  the 
shortage  created  with  die  switch  to 
annual  disbursements  simply  was  not 
worth  the  discount  offered.  Other 
borrowers  who  were  applying  for  loans 
may  have  been  unable  to  come  up  with 
the  cash  required  to  close  as  a  residt  of 
the  escrow  account  being  calculated 
based  on  annual  disbursements  instead 
of  installments. 

In  contrast,  some  borrowers  whose 
servicers  switched  fixara  annual  to 
installment  disbursements  may  have 
preferred  to  pay  more  at  closing  or  to 
have  disbursements  from  an  existing 
escrow  accoimt  paid  in  annual 
disbursements,  in  order  to  receive  a 
discount  and  thereby  reduce  the  overall 
amoimt  paid  or  to  accelerate  property 
tax  deductions  on  their  income  tax 
Some  of  these  borrowers  may  have  lost 
a  significant  portion  of  their  property 
tax  deductions  for  the  year  in  which  the 
switch  was  made  and  may  have  been 
imhappy  with  that  consequence. 

Of  course,  although  some  borrowers 
may  have  been  adversely  affected  by  a 
change  in  disbursement  method,  there 
may  have  been  othera  who  benefited, 
perhaps  unknowingly,  from  such  a 
change.  For  example,  a  change  fit)m 
installment  to  annual  disbursements  to 
take  advantage  of  a  discount  lowered 
the  total  tax  burden  for  many 
homeowners.  Similarly,  a  change  horn 
annual  to  installment  disbursements 
resulted  in  lower  escrow  payments  and, 
possibly,  refunds  for  many 
homeowners.  HUD  has  not  heard  much 
about  these  positive  effects.  Finally,  for 
many  borrowers,  HUD's  nUes 
apparently  have  not  resulted  in  any 
change  to  the  disbursement  method  for 
their  escrow  accounts. 

Some  taxing  jurisdictions  may  also 
have  been  adversely  affected  by  a 
change  in  disbursement  method.  As  a 
result  of  the  servicers  changing  from 
annual  to  installment  disbursements, 
some  taxing  jurisdictions  may  have 
faced  an  imexpected  temporary  shortfall 
in  receipts  of  property  taxes,  either 
taxing  jurisdictions  may  have  foimd  that 
servicers  changed  from  installment 
payments  to  annual  disbursements;  this 
could  have  resulted  in  unexpected 
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changes  to  receipts  of  property  taxes  or 
could  have  led  to  shoitMls  in  income 
tax  receipts  as  deductions  increased  for 
the  year  the  switch  was  made. 

HUD  recognizes  that  promulgating 
new  rules  that  result  in  switching 
accoimts  from  one  disbursement 
method  to  another  could  again  afiect 
borrowers  and  taxing  jurisdictions  and 
is  seeking  a  way  to  clear  up  the  problem 
that  resulted  from  the  prior  rule  while 
minimiring  any  further  disruption. 

B.  HUD'S  Current  Regulations 

HUD'S  regulation  at  24  CFR 
3500.17(k)(l)  provides:  "In  calculating 
the  disbiusement  date,  the  servicer  shall 
use  a  date  on  or  before  the  earlier  of  the 
deadline  to  take  advantage  of  discounts, 
if  available,  or  the  deadline  to  avoid  a 
penalty."  See  also  §§  3500.17(b) 
(definition  of  "disbiusement  date"), 
3500.17(c)(2)  and  (c)(3),  and 
3500.17(d)(l)(i)(A)  and  (2)(i)(A).  Some 
mortgage  servicers  have  interpreted  this 
rule  to  require  that  a  servicer,  when 
offered  an  option  of  making  a 
disbursement  from  the  escrow  account 
in  installments  or  in  an  annual 
disbursement  with  a  discoimt,  choose 
the  lump  sum  annual  disbursement 
with  a  discoimt,  no  matter  how  small 
the  discount  is,  even  if  the  borrower  and 
the  servicer  woiild  othervdse  agree  to 
forego  the  discount  and  have  the  escrow 
accoimt  computed  for  disbursements  on 
an  installment  basis. 

Chi  the  other  hand,  other  servicers 
have  interpreted  HUD's  rule,  in  light  of 
preamble  language,  to  require 
installments  where  available  and  allow, 
but  not  require,  annual  disbursement  at 
the  servicer's  discretion  where  a 
discount  is  offered  for  annual 
disbursement.^  This  approach  is  in 
keeping  with  HUD's  intention  that  the 
regulations  generally  favor  installment 
payments,  because  in  many  cases  they 
restilt  in  lower  up-frtmt  payments  and 
lower  average  escrow  balances  for  the 
borrower.  HUD  also  sought  for  servicers 
to  take  advantage  of  discounts  that 
would  benefit  borrowers. 

In  response  to  further  questions  on 
this  issue,  HUD  indicated  in  its 
February  1995  clarifications  of  the  rule 
that  the  rule's  focus  had  been  to  deal 
"with  a  practice,  previously  engaged  in 
by  some  servicers,  of  collecting  and 
paying  a  full-year's  taxes  in  advance, 
although  they  were  billed  on  an 
installment  basis."  59  FR  8813.  In  the 
preamble  to  a  May  1995  rule,  HUD 
stated  that  "servicers  were  permitted 


3  The  preamble  to  the  October  1994  rule 
explained,  "Unless  there  is  a  discount  to  the 
borrower  for  early  payments,  the  regulation  does 
not  allow  servicers  to  pay  installment  payments  on 
an  annual  or  other  prepayment  basis."  59  FR  53893. 


(but  not  required)  to  make 
disbursements  on  an  annual  basis  if  a 
discoimt  were  available."  The  preamble 
explained: 

[T]he  Department  received  a  number  of 
questions  regarding  circumstances  in  which 
the  payee  offered  an  option  of  either 
installment  payments  or  a  one-time  payment 
with  a  discount.  The  preamble  to  the  October 
26, 1994,  and  February  15, 1995,  rules 
indicated  that  when  a  choice  was  available, 
servicers  should  make  disbursements  on  an 
installment  basis,  rather  than  an  annual 
basis;  however,  servicers  were  permitted  (but 
not  required)  to  make  disbursements  on  an 
annual  basis  if  a  discount  were  available. 
Once  the  choice  of  fiayment  basis  is  made, 
the  disbursement  date  chosen  for  that  basis 
depends  on  discoimt  and  penalty  dates. 
Section  3500. 17(k)  states  that  "(i]n 
calculating  the  disbursement  date,  the 
servicer  shall  use  a  date  on  or  before  the 
earlier  of  the  deadline  to  take  advantage  of 
discounts,  if  available,  or  the  deadline  to 
avoid  a  penalty."  This  provision  is  consistent 
with  the  rule,  which  is  designed  to  avoid 
excessive  up£ront  payments  and  balances  in 
escrow  accounts  and,  therefore,  fovors 
installment  payments,  unless  there  are 
penalties  or  discounts  that  make  annual 
payments  advantageous  for  the  consimier. 
Also,  after  settlement  a  servicer  and  borrower 
are  not  prevented  by  this  rule  from  mutually 
agreeing,  on  an  individual  case  basis,  to  a 
di^rent  payment  basis  (installment  or 
annual)  or  disbursement  date. 

60  FR  24734. 

HUD  recognizes  that  the  rule  text  and 
the  preamble  language  may  have  created 
confusion.  Until  such  time  as  HUD 
publishes  a  final  rule  on  this  subject, 
servicers  should  adhere  to  the  following 
approach,  consistent  with  HUD's  prior 
guidance:  Where  a  payee  offers  the 
option  of  installment  disbursements  or 
a  discount  for  annual  disbursements, 
the  servicer  should  make  disbursements 
on  an  installment  basis,  but  may,  at  the 
servicer's  discretion  (but  is  not  required 
by  RESPA  to),  make  annual 
disbursements,  in  order  to  take 
advantage  of  the  discount  for  the 
borrower;  HUD  encourages  (but  does  not 
require)  servicers  to  follow  the 
preference  of  the  borrower.  Where  the 
payee  offers  the  option  of  either  annual 
disbursements  with  no  discount  or 
installment  payments,  the  servicer  is 
required  to  make  installment  payments. 

C.  Possible  Revisions  to  Regulations  to 
Address  Problem 

There  are  several  rulemaking 
alternatives  to  address  whether  servicers 
are  to  make  installment  or  annual 
disbursements.  These  alternatives 
propose  to  distinguish  between  escrow 
accounts  for  loans  that  settle  on  or  after 
the  efiiective  date  of  a  final  rule  and 
escrow  accounts  for  loans  that  settle  or 


settled  before  the  effective  date  of  a  final 
rule. 

Each  alternative  proposes  that  once  a 
disbursement  method  has  been  selected 
in  accordance  with  the  requirements  of 
the  alternative,  servicers  would  be 
prohibited  from  switching  disbursement 
methods  without  the  borrower's 
consent.  This  would  mean  that  even 
where  one  servicer  acquires  servicing 
from  another  servicer,  the  second 
servicer  would  be  required  to  apply  the 
same  disbursement  method  as  the  first 
servicer,  as  long  as  that  option  is  offered 
by  the  payee,  unless  the  borrower 
consents  to  changing  disbursement 
methods.  The  reason  for  this  approach 
is  that  many  loans  shifted  disbursement 
dates  as  a  result  of  the  1994  rule.  HUD 
seeks  to  develop  an  approach  with  the 
minimum  negative  impact  for 
borrowers,  servicers,  and  third  parties, 
such  as  taxing  jurisdictions.  HUD  is 
concerned  that,  if  the  approach  adopted 
results  in  a  large  number  of  additional 
shifts  in  the  way  escrows  are  disbursed, 
HUD  will  create  new  problems  while 
attempting  to  solve  old  ones.  HUD 
believes  the  approach  proposed,  if 
ultimately  adopted,  would  be  the 
approach  that  would  minimize 
disruption. 

If  borrowers  could  be  involuntarily 
switched  frt>m  annual  disbursements  to 
installment  disbursements  as  a  result  of 
a  transfer  of  servicing  or  unilateral 
change  by  the  servicer,  some  borrowers 
would  face  consequences  they  did  not 
desire.  A  switch  could  result  in  a 
surplus  that  a  servicer  would  be 
required  to  return  to  a  borrower,  but 
coiUd  also  reduce  the  amount  of  the 
borrower's  tax  deduction  for  escrow 
items,  such  as  property  taxes,  in  the 
year  of  the  switch.  If  a  borrower  could 
be  involuntarily  switched  from 
installment  disbursements  to  annual 
disbursements  as  a  result  of  a  transfer  of 
servicing  or  unilateral  change  by  the 
servicer,  the  transfer  or  change  could 
increase  the  tax  deductions  for  escrow 
items  such  as  property  taxes  in  the  year 
of  the  switch,  but  could  result  in 
shortages  for  many  borrowers. 

The  approach  of  prohibiting  a  servicer 
from  switching  disbursement  methods 
without  the  borrower's  consent, 
including  requiring  a  servicer  to  use  the 
disbursement  method  used  by  the 
former  servicer  when  there  is  a  transfer 
of  servicing,  does  not  mean  that  the 
borrower  would  have  to  consent  to  a 
transfer  of  servicing  or  would  have  veto 
authority  over  such  a  transfer.  Transfer 
of  servicing  is  governed  by  section  6  of 
RESPA  and  regulations  at  24  CFR 
3500.21.  However,  this  approach  would 
mean  that  a  borrower  would  have  to 
consent  to  a  change  in  the  disbursement 
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method,  including  a  change  proposed 
by  a  subsequent  servicer.  HLTD  seeks 
comments  on  whether  this  policy  would 
adversely  a^ct  the  value,  and 
efficiency  of  the  transfer,  of  servicing 
rights. 

This  proposed  rule  contains  the  main 
substance  of  proposed  rule  language  to 
implement  the  various  alternatives 
discussed.  Additional  conforming 
amendments  to  the  rule,  appropriate  to 
whichever  alternative  is  ultimately 
adopted,  would  be  required. 

Ahemative  i:  Consumer  Choice 

New  loanSi  For  escrow  accounts  on 
any  loan  closed  on  or  after  the  effective 
date  of  a  final  rule,  servicers  would  be 
required  to  give  borrowers  the  choice  of 
making  disbursements  of  property  taxes 
on  an  installment  or  on  an  annual  basis, 
when  those  Options  are  offered  by  the 
taxing  jiuisdlction.  HUD's  proposal  does 
not  currently  address  the  choice 
between  installments  and  annual 
disbursements  for  other  escrow  items, 
because  the  question  has  only  been 
raised  to  HUt)  in  the  context  of  property 
taxes;  however,  HUD  would  consider 
addressing  other  escrow  items, 
depending  on  comments  received.^ 

This  alternative  would  require 
servicers,  at  some  time  before 
settlement,  to  provide  a  disclosiu«  form 
(in  the  format  of  Appendix  F)  to 
borrowers  whose  property  taxes  will  be 
paid  from  an  escrow  account  and  whose 
taxing  iurisdictions  offer  the  choice 
between  disbursements  on  an 
installment  or  an  annual  basis.  The  form 
indicates  soite  of  the  advantages  and 
disadvantages  to  the  borrower  of 
installment  and  aimual  disbursements 
and  asks  the  borrower  to  make  a  choice 
between  the  two  methods.  If  the 
borrower  does  not  make  a  choice,  the 
servicer  will  be  required  to  make 
installment  disbursements  of  property 
taxes. 

This  alternative  also  provides  that 
once  the  consumer  has  made  a  choice 
(or  installments  are  required  because  the 
consumer  has  failed  to  make  a  choice), 
the  servicer  and  subsequent  servicers 
are  prohibited  from  changing  the 
method  of  disbursement  for  property 
taxes,  as  long  as  the  taxing  jurisdiction 
offers  a  choice,  without  the  borrower's 
prior  written!  consent. 


*If  the  servicet  is  given  a  choice  between 
installment  or  annual  disbursements  for  other 
escrow  items  (such  as  property  or  hazard 
iiisurance).  HUHs  rule  would  require  the  servicer 
to  make  disbura«ments  by  a  date  that  avoids  a 
penalty,  but  the  servicer  would  otherwise  be  free  to 
make  disbursements  on  such  date  as  complies  with 
normal  lending  practice  of  the  lender  and  local 
custom,  provide!)  that  the  selection  of  each  such 
date  constitutes  prudent  lending  practice. 


Existing  loans.  For  loans  that  settled 
prior  to  the  effective  date  of  a  final  rule, 
the  servicer  and  subsequent  servicers 
would  be  prohibited  from  changing  the 
method  of  disbursement  for  property 
taxes  without  the  borrower's  prior 
written  consent  where  the  taxing 
jurisdiction  offers  a  choice  between 
installments  and  annual  disbursements. 
In  addition,  no  later  than  the  first 
escrow  analysis  for  such  escrow 
accounts  performed  after  the  effective 
date  of  a  final  rule,  servicers  would  be 
required  to  offer  borrowers,  in  writing, 
an  opportunity  to  switch  from  one 
method  of  disbursement  for  property 
taxes  to  another. 

This  approach  provides  the  greatest 
flexibility  to  the  borrower.  However,  it 
may  impose  higher  costs  on  servicers: 
servicers  will  likely  need  two  different 
disbursement  systems  to  reflect  the 
disbursement  preferences  of  borrowers. 

Alternative  2:  Servicer  Flexibility 

Under  this  alternative,  HUD  woidd 
revise  the  rule  to  provide  that  a  servicer 
must  make  disbuirsements  by  a  date  that 
avoids  a  penalty,  but  the  servicer  is 
otherwise  bee  to  make  disbursements 
on  such  date  as  complies  with  normal 
lending  practice  of  the  lender  and  local 
custom,  provided  that  the  selection  of 
each  sudi  date  constitutes  prudent 
lending  practice.  Under  this  alternative, 
once  the  servicer  has  made  a  choice  of 
the  disbursement  method,  the  servicer 
and  subsequent  servicers  are  prohibited 
frt>m  rhanging  the  method  of 
disbursement,  as  long  as  a  choice 
continues  to  exist  in  the  taxing 
jurisdiction,  without  the  borrower's 
prior  written  consent. 

The  benefit  of  this  alternative  is  that 
it  is  the  least-intrusive  regulatory 
approach  for  HUD  to  take.  In  addition, 
it  provides  flexibility  to  servicers.  This 
alternative  would  also  leave  servicers 
free  to  accommodate  borrowers  writh  a 
particular  preference,  as  long  as  the 
borrower's  preference  is  in  accordance 
with  normal  lending  practice  of  the 
lender  and  local  custom  and  constitutes 
prudent  lending  practice.  The 
disadvantage  of  this  alternative  is  that  it 
would  not  guarantee  that  servicers 
would  accommodate  the  preferences  of 
individual  borrowers  and,  therefore, 
provides  less  choice  for  borrowers. 

Alternative  3:  Keep,  But  Clarify,  Current 
Requirements 

Under  this  ahemative,  HUD  would 
clear  up  any  inconsistencies  between 
the  regulatory  text  and  the  earher 
preamble  language  that  have  created 
confusion,  as  discussed  above  in  this 
preamble.  The  rule  would  be  revised  to 
provide  that,  generally,  servicers  must 


make  disbursements  from  escrow 
accoimts  on  an  installment  basis,  where 
payees  offer  that  option  as  an  alternative 
to  annual  disbursements.  Where  a  payee 
offers  the  option  of  installment 
disbursements  or  a  discount  for  annual' 
disbursements,  the  servicer  may,  at  the 
servicer's  discretion  (but  would  not  be 
required  as  a  residt  of  RESPA  to),  make 
annual  disbursements,  in  order  to  take 
advantage  of  the  discount  for  the 
borrower.  Where  the  payee  offers  the 
option  of  annual  disbursements  with  no 
discount  or  installment  payments,  the 
servicer  would  be  required  to  make 
installment  payments.  Where  a  payee 
offers  the  option  of  installment 
disbursements  or  a  discount  for  annual 
disbursements,  the  ride  would  provide 
that  HUD  encourages  (but  does  not 
require)  servicers  to  follow  the 
preference  of  the  borrower  on  whether 
to  make  disbursements  on  an  annual  or 
installment  basis. 

In  addition,  the  servicer  and 
subsequent  servicers  are  prohibited 
from  changing  the  method  of 
disbuirsement,  as  long  as  a  choice 
continues  to  exist  in  the  taxing 
jurisdiction,  without  the  borrower's 
prior  written  consent. 

The  advantage  of  this  option  is  that, 
like  Alternative  2  (discussed  above  in 
this  preamble),  it  provides  flexibility  to 
servicers.  It  would  also  allow  servicers 
to  accommodate  borrowers  with  a 
particular  preference.  Hie  disadvantage 
of  this  alternative  is  that  it  would  not 
guarantee  that  servicers  would 
accommodate  the  preferences  of 
individual  borrowers,  providing  less 
choice  for  borrowers. 

D.  Questions  for  Commenters 

While  the  description  of  each 
alternative  discussed  under  the  heading 
"Annual  vs.  Installment  Disbursements" 
in  this  preamble,  indicates  some  of  the 
possible  advantages  and  disadvantages, 
there  covdd  be  other  alternatives,  as  well 
as  imanticipated  negative  consequences 
for  the  industry,  borrowers,  taxing 
authorities,  or  others.  HUD  seeks 
comments  fix>m  the  public  on  which,  if 
any,  of  these  alternative  approaches 
should  result  from  this  rulemaking,  or 
whether  other  permissible  approaches 
under  RESPA  would  better  serve  the 
interests  of  the  public  and  the  intent  of 
the  statute.  HUD  also  invites 
commenters  to  comment  on  HUD's 
proposed  regulatory  language  and  to 
submit  specific  regulatory  language  to 
implement  their  proposals. 

HUD  is  particularly  interested  in 
comments  on  the  following  issues: 

1.  How  are  servicers  currently 
addressing  the  problem  of  setting  the 
appropriate  disbursement  date  when 
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given  a  choice  of  annual  or  installment 
disbursements? 

2.  What  would  be  the  impact  of 
changing  the  requirements  on  particular 
servicers  operating  under  existing 
RESPA  regulations,  particularly  with 
respect  to  any  changes  in  the 
requirements  for  loans  settled  before  the 
effective  date  of  a  final  rule? 

3.  What  are  the  discounts  obtained  by 
servicers  for  borrowers?  How  large  are 
the  discounts?  When  must 
disbursements  be  made  in  order  to 
receive  the  discounts? 

4.  What  would  be  the  impact  on 
servicers  of  requiring  them  to  provide 
borrowers  with  a  choice?  Should  this  be 
limited  to  a  one-time  choice  at  closing 
or  should  the  borrower  be  free  to  switch 
disbiusement  methods  diuing  the  life  of 
the  loan,  and,  if  so,  how  often  and  under 
what  circvmist£uices? 

5.  What  are  the  relative  benefits  and 
disadvantages  of  an  approach  that  treats 
loans  that  settle  on  or  after  the  effective 
date  of  a  final  rule  differently  frtim  loans 
that  have  settled  before  the  effective 
date  of  a  final  rule — e.g.,  minimizing  the 
need  for  a  servicer  to  switch  from  one 
method  to  another  for  existing  loans,  but 
potentially  requiring  servicers  to  use 
different  disbursement  methods  for 
different  borrowers  within  a  single 
ta}dng  authority? 

6.  Should  the  size  of  an  available 
discount  matter  and,  if  so,  how?  Should 
HUD  provide  that  once  the  discount 
meets  a  certain  percentage  or  other 
threshold  that:  (a)  Annual 
disbursements  with  a  discount  must  be 
used;  (b)  it  becomes  the  borrower's 
choice  whether  to  make  disbursements 
in  that  manner;  or  (c)  it  becomes  the 
servicer's  choice  whether  to  make 
disbursements  in  that  manner?  Should 
the  threshold  that  determines  whether 
to  take  the  discoimt  be  tied  to  a 
particular  maiket  rate  that  varies  over 
time,  e.g.,  some  percentage  above  or 
below  the  discount  rate,  the  rate  on  3- 
month  Treasiuy  Bills,  etc.?  Should  a 
"reasonable  servicer"  standard  be 
applied,  i.e.,  allowing  a  servicer  to 
choose  whether  to  take  advantage  of  the 
discount  if  a  reasonable  person  would 
make  such  a  decision  with  his  or  her 
own  money? 

7.  If  an  approach  is  adopted  in  which 
the  borrower's  preference  for 
installments  or  annual  disbursements  is 
controlling,  when  should  the  servicer 
give  the  borrower  the  disclosure?  If  the 
borrower  is  required  to  designate  which 
option  is  preferred  before  loan  approval, 
how  can  the  borrower  be  protected  from 
pressure  to  select  an  option  that  is 
merely  the  lender's  preference  and  not 
necessarily  in  the  borrowrer's  best 
interest?  Because  the  method  selected 


could  afiiect  escrow  payments  due  at 
closing  and  each  month  thereafter,  what 
timing  would  be  necessary  for  the 
servicer  to  prepare  the  closing 
docimaents  and  perform  related  work? 
How  will  the  option  selected  affect 
underwriting? 

8.  If  an  approach  is  adopted  in  which 
the  borrower's  preference  for 
installments  or  annual  disbursements  is 
controlling,  should  HUD  prescribe  a 
disclosing  format  as  proposed?  Is  the 
information  HUD  proposes  to  provide 
on  the  disclosure  format  appropriate  for 
providing  the  borrower  with  a  fair  and 
informed  choice? 

9.  If  an  approach  is  adopted  in  which 
the  borrower's  preference  for 
installments  or  annual  disbursements  is 
controlling,  what  period  of  time  is 
needed  for  the  servicer  to  change  the 
disbursement  method? 

10.  The  issue  of  annual  or  installment 
disbursements  most  often  arises  in  the 
context  of  property  taxes,  ff  an  approach 
is  adopted  in  which  the  borrower's 
preference  for  installments  or  annual 
disbursements  is  controlling,  should 
this  approach  apply  only  to 
disbursements  for  property  taxes,  as 
proposed,  or  should  it  extend  to  other 
escrow  items  for  which  a  choice 
between  installments  and  annual 
disbursements  may  be  offered?  What 
should  be  the  rule  for  other  escrow 
items  when  a  choice  is  offered? 

11.  What  rules  should  apply  to  loans 
that  settle  before  the  effective  date  of  a 
final  rule?  What  rules  should  apply  to 
loans  that  settle  after  the  effective  date 
of  the  final  rule,  once  those  loans  have 
settled?  What  rules  should  apply  when 
there  is  a  transfer  of  servicing? 

m.  Payment  Shock 

A.  Statement  of  Problem 

Another  problem  HUD  is  proposing  to 
address  arises  when  disbursements  for 
escrow  items  such  as  property  tax 
disbiusements  are  expected  by  the 
servicer  to  be  much  higher  in  the  second 
year  of  the  escrow  accoimt  than  in  the 
first  year.  As  a  result,  the  borrower  will 
be  faced  with  a  substantial  increase  in 
the  monthly  escrow  payment  during  the 
second  year  and,  possibly,  a  lump  sum 
payment  to  eliminate  a  deficiency  bom. 
the  account.'  For  purposes  of  this  rule. 


a  substantial  increase  is  defined  as  an 
increase  of  50  percent  or  more  in  the 
monthly  escrow  payment  between  the 
payment  under  the  initial  escrow 
accounting  and  the  payment  in  the 
second  year  of  the  escrow  account  A 
substantial  increase  in  property  taxes  in 
the  second  year  often  occurs  in  cases  of 
new  construction.  In  many  jiuisdictions, 
the  taxes  the  locality  charges  for  the  first 
year  are  based  on  the  assessed  value  of 
the  unimproved  property,  while  for  the 
second  year  the  taxes  are  based  on  the 
improved  value.  A  substantial  increase 
in  payments  may  also  occur  whore  a  tax 
disbursement  that  would  normally 
appear  on  the  projection  for  the  coming 
year  is  paid  prior  to  the  borrower's  first 
regular  payment,  i.e.,  these  regularly 
occiuring  taxes  do  not  appear  in  the 
projection.  Reassessments  after  a 
property  is  sold  may  also  cause  a 
substantial  second  year  increase.  While 
the  servicer  could  alert  the  borrower  at 
closing  that  an  increase  will  occur,  if  the 
servicer  does  not,  the  borrower  may  be 
unpleasantly  surprised  by  the  increase. 

This  situation  results  in  several 
problems.  Disclosures  received  at 
closing  show  low  payment  amounts 
throughout  the  first  year  when,  in  fact, 
the  escrow  payment  will  substantially 
increase  for  the  second  year,  or  even 
during  the  first  year  if  a  short  year 
statement  is  issued  at  the  point  when 
the  higher  disbursement  shows  up  in 
the  12-month  projection.^  Some 
borrowers  may  be  unable  to  meet  the 
increased  escrow  payments  because  the 
shortage  will  raise  payments  even  more. 
A  customer  relations  issue  may  be 
created  for  servicers  who  have  to 
explain  to  borrowers  why  the  payment 
is  increased  so  much. 

These  concerns  have  come  largely 
bom  industry  representatives  who  have 
responded  to  n\unerous  borrower 
inquiries  and  complaints  about 
increases  in  escrow  payments  to  reflect 
higher  disbiusements  and  make  up 
shortages.  Mortgage  servicers  have 
indicated  that  they  would  like  to  avoid 
any  payment  change  in  subsequent 
years  by  collecting  more  money  in  the 
first  year  of  servicing. 


'  The  increaie  in  the  monthly  payment  can  be 
broken  down  into  two  components.  Any  time  an 
escrow  account  disbursement  increases,  it  will  have 
the  effect  of  raising  the  monthly  borrower  escrow 
payment  by  approximately  oue-twelfth  of  that 
increase.  In  addition,  the  projection  for  the  coming 
year  shows  what  the  target  balance  (accruals  plus 
the  cushion)  should  be  at  the  beginning  of  the 
coming  year.  To  the  extent  that  expected 
disbursements  in  the  second  year  exceed  w^t  they 
ware  ii^  the  first,  the  beginning  target  balance  for  the 


second  year  may  be  in  excess  of  the  actual  balance 
at  the  end  of  the  first  year.  If  so,  then  there  is  a 
shortage  to  be  made  up  as  well  If  the  12-month 
approach  is  taken  to  eliminate  the  shortage,  then 
monthly,  payments  will  also  rise  by  approximately 
one-twelfth  of  the  shortage.  If  a  cushion  is  used,  ttw 
payment  increases  will  be  slightly  higher,  until  the 
cushion  is  built  up. 

«HUD  regulations  at  24  CTK  3500.17(f)(1)  (i)  and 
(ii)  provide  that,  aside  from  conducting  an  escrow 
account  analysis  when  an  escrow  account  is 
established  and  at  completion  of  the  escrow 
account  computation  year,  a  servicer  may  conduct 
an  escrow  account  analysis  at  other  times.  The 
escrow  account  analyses  conducted  at  other  times 
result  in  short-year  statements. 
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B.  Analysis  Utider  HUD's  Current 
Regulations 

Consistent  with  Section  10  of  RESPA. 
HUD  regulations  specify  the  maximum 
amount  that  a  servicer  may  legally 
require  borrowers  to  deposit  in  escrow 
accoimts.  HUD  regulations  prescribe 
that  in  conducting  an  escrow  account 
analysis,  the  servicer  considers  odly  the 
disbursement!  that  are  expected  to  come 
due  for  a  12-nlonth  period.  See,  e.g., 
§§  3500.17(b)  (definition  of  "escrow 
account  computation  year")  and 
3500.17(c)  (limits  on  payments  to 
escrow  accounts).  While  the  servicer 
can  take  into  tccount  expected  changes 
to  disbursemants  over  the  12-month 
period.''  even  If  the  servicer  knows  that 
payments  froiti  an  escrow  accoimt  will 
substantially  increase  at  a  time  more 
than  12  months  in  the  future,  the 
servicer  cann0t,  when  preparing  the 
initial  escrow  account  statement, 
calculate  the  borrower's  payments  to 
cover  the  expected  increases.  However, 
HUD's  existiii(g  regulations 
(3500.17(f)(l)(ii))  allow  the  servicer  to 
j>erform  short  year  statements.  The 
regulations  al$o  allow  borrowers  to 
make  additioiial  escrow  payments 
voluntarily  to  avoid  a  shortage  in  the 
following  year.  HUD's  existing 
regulations  provide  that  if  the  borrower 
makes  such  additional  payments,  they 
must  normally  be  retiimed  to  the 
borrower  if  they  result  in  a  siuplus  the 
next  time  the  escrow  account  analysis  is 
performed.  S^e  59  FR  53893  (voluntarily 
escrowed  funds  not  excluded  from  the 
trial  running  balance  calculations).*  If 
the  additional  payments  do  not  result  in 
a  siuplus  the  tiext  time  the  escrow 
account  analysis  is  performed  [i.e., 
where  disbursements  will  substantially 
increase),  the  additional  payments  do 
not  have  to  ba  returned  to  the  borrower. 

^  HUD's  cuirent  regulations  address  the  issue  of 
estimating  disburtement  amounts  for  the  12-month 
computation  yeart 

To  conduct  an  tscrow  account  analysis,  the 
servicer  shall  estimate  the  amount  of  escrow 
account  items  to  l>e  disbursed.  If  the  servicer  kno%vs 
the  charge  for  an  Escrow  item  in  the  next 
computation  year^  then  the  servicer  shall  use  that 
amount  in  estimating  disbursement  amounts.  If  the 
charge  is  unknown  to  the  servicer,  the  servicer  may 
base  the  estimate  on  the  preceding  year's  charge  as 
modified  by  an  amount  not  exceeding  the  most 
recent  year's  chaise  in  the  national  Consumer  Price 
Index  for  all  urbaii  consumers  (CFI,  all  items).  In 
cases  of  unassessod  new  construction,  the  servicer 
may  base  an  estimate  on  the  assessment  of 
comparable  residential  property  in  the  market  area. 

24CFR3500.1^c)(7). 

'Surpluses  gen^ted by  voluntary  borrower 
prepayments  (freduently  of  principal,  interest,  and 
escrow  account  a^ujunts)  do  not  constitute  a 
violation  of  the  escrow  account  limits,  even  if  they 
remain  in  the  acc(>unt  in  the  next  escrow  account 
computation  yearl  60  FR  8813. 


C.  Possible  Revisions  to  Relations  to 
Address  Problem 

There  are  many  possible  ways  to 
respond  to  the  Payment  Shock  problem 
identified.  Jtist  as  in  the  case  of  the 
Annual  vs.  Installment  Disbursements 
problem  discussed  above  in  this 
preamble,  the  Secretary  believes  that 
providing  the  consumer  with 
information  to  make  an  informed 
choice,  and  allowing  the  consiuner's 
choice  to  control,  is  likely  the  best 
approach  for  addressing  this  problem. 
Set  forth  below  are  three  alternatives, 
some  of  which  contain  options  within 
the  alternatives.  This  proposed  rule 
contains  the  main  substance  of 
proposed  regulatory  language  to 
implement  the  various  alternatives 
discussed.  Additional  conforming 
amendments  to  the  regulations  would 
be  required,  consistent  with  whichever 
alternative  is  ultimately  adopted. 

Alternative  1:  Consumer  Choice 

Under  this  alternative,  when  the 
servicer  expects  that  the  bills  paid  out 
of  the  escrow  account  will  increase 
substantially  after  the  first  year,  the 
servicer  would  provide  to  the  borrower, 
at  some  time  prior  to  closing,  a  written 
disclosure  in  the  format  of  appendix  G 
to  this  proposed  rule  or  a  similar  format. 
The  borrower  would  make  a  choice  from 
several  accounting  options  for  his  or  her 
accoimt  on  a  format  that  would  indicate, 
tmder  each  option,  the  amount  due  at 
closing;  the  monthly  escrow  payments 
in  the  first,  second,  and  third  years;  and 
the  corresponding  surpluses  anticipated 
at  the  end  of  the  first  year.^  The 
borrower  would  therefore  have  the 
opportunity  to  make  a  volimtary  choice 
to  limit  payment  changes  in  the  second 
year  of  the  escrow  account.  As  would  be 
explained  on  the  disclosure  format,  if 
the  borrower  did  not  make  a  choice,  the 
accounting  method  would  "defaidt"  to 
the  method  prescribed  under  the  ciurent 
regulations  (which  may  result  in 
substantially  increased  payments  in  the 
second  year).  Once  an  escrow  \^ 

accounting  method  is  selected  by  choice 
or  default,  that  method  may  not  be 
changed  without  the  consent  of  the 
borrower,  even  if  the  servicing  rights  are 
transferred  to  another  servicer. 

Under  this  alternative,  the  following 
accoimting  methods  (illustrated  in  "The 
Payment  Shock  Problem,"  Appendix  H- 
1  to  this  proposed  rule)  would  be 


*  Whether  disbursements  from  escrow  accounts 
will  be  mede  on  an  aiuiual  or  installment  basis  and 
whether  there  is  a  discount  for  annual  disbursement 
will  affect  the  numbers  to  be  filled  in  and, 
potentially,  the  number  of  calculations  on  the 
Escrow  Accounting  Method  Selection  Format. 


presented  to  the  borrower  for  his  or  her 

selection: 
Method  A.  Analysis  of  the  account 

using  the  accounting  method  required 

under  the  current  rule,  which  results  in 

a  shortage  at  the  end  of  the  first  year  and 

higher  payments  in  the  second  year. 
Method  B.  Analysis  of  the  accoimt 

using  an  accounting  method  that  has  the 

following  characteristics: 

— ^Requires  an  initial  deposit  of  $0  into 
the  escrow  account  at  closing; 

— Requires  a  monthly  payment  in  the 
first  year  equal  to  one-twelfth  of  the 
estimated  total  annual  disbursements 
from  the  escrow  account  for  the 
second  year; 

— Causes  surpluses  or  smaller  shortages 
at  the  end  of  the  first  year,  which 
causes  escrow  payments  to  increase  in 
the  second  year  less  than  under 
Method  A  or  not  at  all. 
Method  C.  Analysis  of  the  account 

using  an  alternative  accounting 

method '°  that  has  the  following 

characteristics: 

— Requires  an  initial  deposit  into  the 
escrow  account  at  closing  greater  than 
the  initial  deposits  required  under 
Method  B; 

— Requires  the  same  monthly  pajrment 
during  the  first  year  as  under  Method 
B,  which  is  greater  than  under 
Method  A; 

— Generates  month-end  balances  such 
that  the  lowest  month-end  balance  for 
the  first  year  equals  one-sixth  of  the 
estimated  total  annual  disbursements 
for  the  second  year  (the  initial  deposit 
is  not  considered  in  finding  the 
lowest  month-end  balance); 

— Requires  an  initial  deposit  into 
escrow  at  closing  greater  than  the 
initial  deposits  required  under     ~ 
Method  B; 

— Generates  even  larger  balances  at  the 
end  of  the  first  year  than  under 
Method  B,  eliminating  shortages  and 
increasing  surpluses  that  must  be 
returned  to  the  borrower; 

— Causes  no  increase  in  escrow 
payments  in  the  second  year. 

Note:  If  the  consumer  selects  Methods  B  or 
C.  the  amounts  held  in  escrow  could  be 
greater  than  allowed  under  Section  10.  In 
order  to  permit  these  options,  the  Secretary 
would  invoke  his  exemption  authority  imder 
section  19(a)  of  RESPA,  12  U.S.C.  2617. 

Alternative  2:  Make  No  Change 

Under  this  alternative,  even  where  the 
servicer  expects  that  the  bills  paid  out 
of  the  escrow  account  will  increase 
substantially  after  the  first  year,  the 
current  requirements  for  escrow 


■°The  Mortgage  Bankers  Association  indicated  to 
HUD  that  it  (avors  this  alternative  in 
correspondence  to  HUD  dated  April  10, 1906. 
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analysis  would  continue  to  apply.  This 
alternative  would  not  specifically 
prevent  the  problems  of  shortages  at  the 
end  of  the  first  year  of  the  escrow 
accoimt  and  substantial  escrow  payment 
increases  in  the  second  year  as  a  result 
of  large  increases  in  escrow 
disbursements  during  the  second  year  of 
servicing.  However,  under  the  existing 
rule,  servicers  may  disclose  the  problem 
to  bonoweis.  and  borrowers  may  make 
voluntary  overpayments  to  escrow 
accounts.  Servicers  may  also  calculate 
short-year  statements.  Thus,  under  the 
existing  rule,  some  methods  are 
available  to  alleviate  the  payment  shock 
problem,  although  they  are  not  required. 

Alternative  3:  Mandate  First  Year 
Overpayment 

Under  this  alternative,  when  the 
servicer  expects  that  the  bills  paid  out 
of  the  escrow  accoimt  will  increase 
substantially  after  the  first  year,  HUD 
would  require  the  servicer  to  calculate 
the  escrow  account  under  a  procedure 
that  has  the  characteristics  described 
under  Alternative  1,  Method  C, 
described  above  (illustrated  in  "The 
Payment  ^ock  Problem,"  Appendix  H- 
2  to  this  proposed  rule).  This  approach 
would  result  in  reqiiiring  amounts  held 
in  escrow  to  be  greater  than  allowed 
under  Section  10.  The  Secretary  could, 
however,  mandate  the  use  of  this  escrow 
accounting  method  pursuant  to  his 
exemption  authority  under  section  19(a) 
of  RESPA,  12  U.S.C.  2617. 

D.  Questions  for  Commenters  . 

HUD  seeks  comments  from  the  public 
on  which,  if  any,  of  these  alternative 
approaches  should  result  from  this 
rulemaking,  or  whether  other 
permissible  approaches  would  better 
serve  the  interests  of  the  public  and  the 
intent  of  the  statute.  Other  possible 
alternatives  on  which  HUD  would 
welcome  comment  include: 

1.  As  variations  on  Alternative  2, 
either: 

(A)  Require  servicers  to  disclose  to 
borrowers  that  it  is  anticipated  that  they 
will  have  a  substantial  payment  increase 
In  the  second  year,  so  borrowers  will  be 
less  surprised  when  such  an  increase 
occurs,  but  do  not  require  servicers  to 
indicate  specifically  to  borrowers 
methods  of  avoiding  the  shortage;  or 

(B)  Require  servicers  to  disclose  to 
borrowers  that  it  Is  anticipated  that  they 
will  have  a  substantial  payment  Increase 
In  the  second  year  and  to  Inform 
borrowers  of  the  amount  of  the  expected 
shortage  at  the  end  of  the  first  year  and 
of  the  opportimlty  to  make  additional 
payments  to  escrow  ahead  of  schedule 
to  avoid  Payment  Shock. 


2.  As  a  variation  on  Alternative  1, 
Method  C,  calculate  the  cushion  as  one- 
sixth  of  the  estimated  annual 
disbursements  for  the  first  year,  instead 
of  2  months  of  the  escrow  payments  for 
the  first  year. 

3.  For  each  new  account  for  which  It 
is  anticipated  that  there  will  be  a 
substantial  i>ayment  increase  in  the 
second  year  for  one  or  more  escrow 
items,  allow  the  servicer,  with  the 
consent  of  the  borrower,  the  option  of 
calculating  the  escrow  payments  on  a 
24-month  basis.  This  would  allow  the 
servicer  to  look  ahead  to  the  second  year 
and  estimate  the  payment  that  would  be 
due,  thereby  mitigating  the  deficiency  or 
shortage  after  the  first  year,  leaving  a 
smaller  deficiency  or  shortage  after  the 
second  year.  (Using  an  escrow  account 
period  of  more  than  one  year  has 
precedent.  See  the  treatment  of  flood 
Insurance  and  water  purification  escrow 
funds  in  §  3500.17(c)(9).)  Under  this 
option,  since  the  amounts  held  In 
escrow  would  be  greater  than  allowed 
under  Section  10,  it  would  be  necessary 
for  the  Secretary  to  invoke  his 
exemption  authority  imder  section  19(a) 
of  RESPA,  12  U.S.C.  2617. 

HUD  invites  commenters  to  submit 
specific  regulatory  language  to 
Implement  their  proposals  and  to 
comment  on  HUD's  proposed  regulatory 
language.  HUD  is  also  interested  in 
comments  on  the  following  issues: 

1.  How  are  servicers  dealing  writh 
payment  Increases  in  the  second  year 
under  the  current  rule? 

2.  How  should  mortgage  servicers 
determine  whether  bills  paid  out  of 
escrow  accounts  are  expected  to 
increase  substantially  eJter  the  first 
year?  Is  it  appropriate  to  define  a 
substantial  increase  as  an  increase  of  50 
percent  or  more  in  the  monthly  escrow 
payment  between  the  payment  under 
the  Initial  escrow  accounting  and  the 
payment  in  the  second  year  of  the 
escrow  account,  and  is  it  appropriate  for 
this  threshold  to  trigger  additional 
requirements?  What  method  should  be 
used  in  calculating  the  expected 
payments? 

3.  What,  if  any,  impact  would  there  be 
In  changing  the  requirements  regarding 
payment  Increases  on  servicers 
operating  imder  existing  RESPA 
regulations? 

4.  What,  if  any.  Impact  would  there  be 
on  servicers  if  they  are  required  to 
provide  borrowers  a  one-time  choice  at 
closing?  What  would  be  the  impact  on 
servicers  of  requiring  them  to  provide 
borrowers  a  choice  at  other  times?  What 
would  be  the  biuden  in  having  different 
procedures  for  different  borrowers? 

5.  If  the  consiuner  choice  option  Is 
adopted,  what  should  be  the  timing  of 


the  servicer's  inquiry  to  the  borrower 
and  the  tx)rrower's  response?  If 'the 
borrowo'  is  required  to  designate  before 
loan  approval  which  option  he  or  she 
prefers,  would  the  borrower  be 
pressiued  into  selecting  an  option  that 
may  not  be  In  the  borrower's  best 
Interest?  Because  the  method  selected 
could  affect  escrow  payments  due  at 
closing  and  each  month  thereafter,  what 
timing  would  be  sufficient  for  the 
closing  agent  to  prepare  the  closing 
documents  and  perform  related  woiii? 
How  would  the  option  selected  affect 
imderwritlng? 

6.  If  the  consiuner  choice  option  Is 
adopted,  should  HUD  prescribe  a 
disclosure  format  as  proposed?  Is  the 
Information  HUD  Is  proposing  to 
provide  on  the  disclosure  format 
appropriate? 

7.  Should  there  be  limits  on  the 
borrower's  opportimlty  to  switch  escrow 
accounting  methods?  How  frequently 
should  the  borrower  be  allowed  to 
change  methods  and  under  what 
circumstances?  Should  the  borrower  be 
allowed  to  make  only  a  one-time  choice 
at  closing? 

8.  Should  any  alternatives  be  offered 
to  borrowers  whose  escrow  payments 
are  not  expected  to  Increase 
substantially  after  the  first  year? 

IV.  Single-Item  Analysis  With 
Aggregate  Adjustment  Problem 

A.  Statement  of  Problem  and  HUD's 
Current  Regulations 

The  October  1994  escrow  rule 
estabUshed  a  uniform  nationwide 
standard  accounting  method  known  as 
aggregate  accounting.  This  replaced  the 
common  method  of  accounting  in  the 
industry — treating  each  escrow  account 
item  as  a  separate  or  single  item.  The 
amounts  on  the  HUD-1  in  the  1000 
series  historically  were  shoMm  in  a 
single-item  mode — that  is,  the  reserve 
amoimt  for  each  separate  escrow 
account  item  was  listed. 

When  the  October  1994  rule  was 
being  developed.  Federal  Reserve  Board 
staff  indicated  that  It  needed  a  single- 
item  amount  for  private  mortgage 
insurance  (PMI)  reserves  in  order  to 
make  annual  percentage  rate  (APR) 
calculations  under  the  Truth  In  Lending 
Act.  For  this  reason,  and  In  an  effort  to 
avoid  altering  the  basic  format  of  the 
HUD-1  or  HUD-IA  in  the  October  1994 
rule,  the  Department  required  that  an 
aggregate  adjustment  (either  zero  or  a 
negative  number)  be  made  after  each 
individual  item  was  listed  in  the  1000 
series,  so  that  the  reserve  amount  for 
escrow  account  items  conformed  to  the 
aggregate  accounting  method.  Before  the 
October  1994  escrow  rule.  Section  L  of 


1 
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the  HUD-l  and  HUD-lA  only  showed 
positive  numbers,  that  is,  payments  that 
were  being  located  to  various 
settlement  oosts.  After  pubUcation  of  the 
October  1994  final  rule,  the  Department 
received  complaints  that  the  itemi^tion 
of  the  reserve  amounts  wiLb  an  aggregate 
adjustment  was  conftising  and  the 
information  was  not  useful  to 
borrowers.  Settlement  agents  and  others 
indicated  that  individual  itemization  of 
reserves  in  the  1000  series  imposed  an 
additional  pt^rwork  and  explanation 
burden,  wh#n  the  only  relevant  number 
for  calculations  is  the  aggregate  deposit 
amount. 

B.  Possible  Bevisions  to  Address 
Problem 

This  rule  proposes  a  method  of 
correcting  the  problem:  HUD  would  no 
longer  requite  the  single-item  listing  of 
escrow  deposits  on  the  HUD-l  or  HUD- 
lA.  The  rule  would  create  a  new  option 
in  the  instructions  for  the  1000  series  of 
these  forms  to  reflect  the  aggregate 
deposit.  As  proposed,  the  settlement 
agent  could  also  continue  to  itemize  the 
1000-series  reserves,  at  the  settlement 
agent's  discretion.  If  the  charges  are  not 
itemized,  ani  asterisk  (*)  would  have  to 
be  placed  nsxt  to  each  item  in  the  1000 
series  for  which  a  reserve  is  taken.  The 
amount  collected  would  be  described  as 
"Aggregate  Escrow  Deposit  for  Items 
Marked  (*)  Above"  on  a  line  at  the  end 
of  the  1000  series.  In  the  discussion 
"aerifications  of  Existing  Rule"  in  Part 
V  of  this  preamble,  HUD  has  made  clear 
that  entries  On  the  Good  Faith  Estimate 
may  be  base^  on  single-item  analysis, 
with  a  maxionun  1 -month  cushion.  The 
rule  is  proposed  to  be  amended  to  make 
clear  that  th9  use  of  the  estimating 
method  remains  available  after  the  end 
of  the  phase-in  period  (October  24, 
1997). 

Federal  Raserve  Board  staff  has 
indicated  th^t  it  generally  concurs  with 
this  approach,  inasmuch  as  the  FMI 
mmater  for  APR  calculations  is 
otherwise  available.  HUD  seeks 
comments  from  the  public  on  this 
proposal,  as  well  as  other  approaches 
that  would  be  permissible  under  RESPA 
and  might  batter  serve  the  interests  of 
the  public  aijd  the  intent  of  the  statute. 
HUD  also  intites  commenters  to  submit 
specific  regulatory  language  to 
implement  tlkeir  proposals. 

V.  Additional  Proposed  Change 

HUD  proposes  to  add  information  to 
the  Good  Faith  Estimate  format  to  help 
make  purchasers  of  pre-1978  residential 
dwellings  aware  that,  piusuant  to  42 
U.S.C.  4852dl  (implemented  by  HUD  in 
regulations  published  on  March  6, 1996, 
61  FR  9064),  they  have  the  right  to 


arrange  for  a  timely  paint  inspection  or 
risk  assessment  for  the  presence  of  lead- 
based  paint  or  lead-based  paint  hazards 
before  becoming  obligated  imder  a  sales 
contract.  Generally,  a  prospective 
purchaser  has  10  days  to  conduct  such 
a  lead-based  paint  evaluation  of  the 
property.  A  prospective  purchaser, 
however,  may  waive  in  writing  the 
opportunity  to  conduct  this  evaluation. 
Therefore,  HUD  proposes  to  add 
language  to  the  Good  Faith  Estimate 
format  (appendix  C)  to  reference  a  lead- 
based  paint  inspection  or  risk 
assessment  and  to  add  a  reference  to 
such  inspections  or  assessments  in  the 
instructions  for  completing  the  1300 
series  of  the  HUD-l  or  HUD-lA.  HUD 
anticipates  that  a  more  detailed 
explanation  of  purchasers'  rights  in  this 
regard  will  be  contained  in  the  next 
revision  of  the  HUD  Settlement  Costs 
booklet. 

VI.  Qarifications  to  Existing  Rule 

The  following  paragraphs  discuss 
clarifications  of  the  escrow  rule  that  do 
not  require  substantive  modifications  to 
language  in  the  existing  provisions. 
These  clarifications  are  in  response  to 
questions  that  have  been  raised  about 
the  escrow  rule. 

(a)  Question:  Does  the  rule  permit  a 
cushion  to  be  taken  on  private  mortgage 
insurance  (PMI)  premium  payments? 

Answer:  Yes.  Nothing  in  the  rule 
distinguishes  these  payments  from  any 
other  payments  into  the  escrow  account 
and,  thus,  a  cushion  may  be  based  on 
such  payments.  The  question  arises 
because  Federal  Housing 
Administration  (FHA)  program  rules  do 
prohibit  a  cushion  on  the  FHA  Mortgage 
Insurance  Premium  (MIP),  but  the  FHA 
limitation  is  applicable  only  to  the  FHA 
mortgage  insurance. 

(b)  Question:  During  the  phase-in 
period  imder  the  escrow  rule  for 
accounts  existing  prior  to  May  24, 1995, 
there  is  an  alternative  approach 
permitted  for  disclosing  potential 
escrow  charges  under  §  3500.8(c)(2), 
involving  the  use  of  single-item  analysis 
with  a  1-month  cushion.  In  the  final 
rule  of  February  15.  1995  (60  FR  8812). 
the  clarifications  indicated  that  for  Good 
Faith  Estimate  purposes,  as  well  as  for 
the  HUD-l  or  HUD-lA.  a  single-item 
analysis  with  a  maximum  1 -month 
cushion  is  acceptable.  See  60  FR  at  8812 
and  8813.  Is  the  single-item  analysis 
with  a  1-month-cushion  approach 
acceptable  on  the  Good  Faith  Estimate, 
even  when  the  aggregate  approach  is 
subsequently  used  on  the  HUD-l  or 
HUD-lA,  and  will  this  be  true  after  the 
phase-in  period  ends? 

Answer:  Yes.  The  good  faith  estimate 
is  an  estimate  and  HUD  does  not  impose 


strict  methodologies  for  delivering 
information  that  frequently  is 
imavailable  or  difficult  to  obtain.  As 
long  as  the  estimates  are  developed  in 
good  faith,  the  use  of  single-item 
analysis  with  a  maximum  1-mOnth 
cushion  to  establish  a  range  or  amount 
for  Good  Faith  Estimate  purposes  will 
be  acceptable.  The  Good  Faith  Estimate 
instructions  in  §  3500.7(c)(2)  are 
proposed  to  be  amended  to  clarify  that 
this  method  of  estimation  is  available 
after  the  phase-in  period  has  passed. 

(c)  Question:  Appendix  E  assimies 
that  the  same  cushion  applies  to  all 
escrow  items.  However,  lenders  may 
prefer  to  use,  for  instance,  a  2-month 
cushion  for  hazard  insiuance  and  a  1- 
month  cushion  for  property  taxes.  Is 
that  permissible? 

Answer:  Yes.  The  rule  does  not 
require  that  the  cushion  be  the  same 
fraction  of  annual  anticipated 
disbiusements  for  each  escrow  item, 
provided,  of  course,  that  no  cushion 
exceeds  the  limit  of  2  months' 
disbursements. 

(d)  Questjo/i;  When  filling  out  the 
HUD-l,  it  is  necessary  to  calculate  the 
aggregate  adjustment  so  that  the  amount 
the  borrower  has  to  pay  into  the  escrow 
account  at  closing  will  not  exceed  the 
RESPA  limits  (which  are  defined  in 
terms  of  aggregate  accounting,  whereas 
the  rest  of  the  1000  series  of  the  HUD- 

1  is  reported  using  single-item 
accounting).  The  aggregate  adjustment  is 
the  difference  between  the  deposit 
calculated  under  the  aggregate 
accounting  method  and  the  sum  of  the 
deposits  that  would  be  calculated  using 
single-item  accoimting.  Must  the  same 
cushion  be  used  when  making  the 
^gg^^Bite  calculations  as  was  used  when 
making  the  single-item  calculations? 

Answer:  Yes.  So,  for  example,  if  a  1- 
month  cushion  were  taken  for  taxes  and 
a  2-month  ciishion  were  taken  for 
insiuance  in  making  the  single-item 
entries,  then  the  ciishion  in  making  the 
aggregate  calculations  would  be  the  siun 
of  one-twelfth  of  the  projected  taxes  and 
one-sixth  of  the  projected  insurance. 

Other  Matters 

Paperwork  Reduction  Act  Statement 

The  proposed  information  collection 
requirements  contained  in  §  3500.17 
and  Appendices  A  and  C  of  this  rule 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

(a)  In  accordance  wi\h  5  CFR 
1320.5(a)(l)(iv),  the  Department  is 
setting  forth  the  following  concerning 
the  proposed  collection  of  information: 
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(1)  Title  of  the  information  collection 
proposal:  Escrow  account  tax 
disbursement  method  disclosure; 
escrow  account  tax  calculation 
procedure  disclosure;  and  changes  to 
lines  pertaining  to  lead-based  paint  risk 
assessments  or  inspections  in  settlement 
statements  and  good  faith  estimates. 

(2)  Summary  of  the  collection  of 
information:  The  escrow  accoimt  tax 
disbursement  method  disclosure  will 
allow  the  consumer  to  choose  whether 
taxes  are  paid  on  an  annual,  a 
semianniial,  or  other  basis.  The  escrow 
account  tax  calculation  procedure 
disclosure  allows  consumers  to  choose 
the  procedLue  that  is  used  to  calculate 
the  escrow  account,  when  it  is 
anticipated  that  the  second-year  charges 
for  an  item  will  be  substantially  higher 
than  the  first-year  charges. 

(3)  Description  of  the  need  for  the 
information  and  its  proposed  use:  (i) 
Escrow  account  tax  disbursement 
method  disclosure.  The  Real  Estate 
Settlement  Procedures  Act  (RESPA)  at 
12  U.S.C  2609  provides  for  escrow 
accounts.  The  implementing  regulations 
at  24  CFR  3S00.17(k)  provide  that  the 
servicer  shall  use  as  the  disbursement 
date  a  date  on  or  before  the  earlier  of  the 
deadline  to  take  advantage  of  discounts, 
if  available,  or  the  deadline  to  avoid  a 
penalty.  Consequently,  some  lenders 
changed  disbursement  methods  and 
some  borrowers  were  adversely  affected 
by  the  change.  The  proposed  rule 
suggests  three  alternatives  in  addressing 
this  problem.  One  alternative  will 
require  an  escrow  tax  disbursement 
method  disclosvire  which  will  allow  the 


consumer  to  choose  whether  taxes  are 
paid  on  annual,  semi-aimual  or  other 
basis.  The  other  two  alternatives  do  not 
require  a  new  disclosure. 

(ii)  Escrow  account  tax  calculation 
procedure  disclosure.  Another  problem 
the  rule  addresses  is  where  the  charges 
for  an  item  are  expected  to  be 
substantially  higher  the  second  year 
than  in  the  first  year.  The  increased 
charges  may  result  in  payment  shock  as 
well  as  a  deficiency  in  the  escrow 
accoimt  and  substantially  increased 
escrow  payments  the  following  year.  For 
example,  in  the  case  of  new 
construction,  the  real  estate  tax  amoimt 
may  be  estimated  on  the  unimproved 
value  of  the  property.  Frequently, 
borrowers  are  then  required  to  pay  taxes 
based  on  the  improved  value  of  the 
property. 

Current  regulations  limit  the  amount 
that  the  lender  mayxequire  the  borrower 
to  deposit  in  an  escrow  accoimt  at 
settlement  and  the  amount  the  lender 
may  require  the  borrower  to  maintain  in 
an  account.  The  regulations  at  24  CFR 
3500.17  prescribe  the  method  for 
determining  these  amounts.  The 
proposed  rule  offers  three  alternative 
solutions.  One  alternative  requires  a 
disclosure  that  allows  the  consumer  to 
choose  the  procedure  for  calculating 
escrow  payments.  Another  alternative 
would  require  lenders  to  calculate  the 
escrow  under  a  new  procedure  which  is 
also  a  consumer  choice  under  the  first 
alternative.  Both  of  these  alternatives 
would  require  lenders  to  make 
adjustments  to  escrow  calculation 

Reporting  Burden 


software.  The  third  alternative  does  not 
require  an  additional  burden. 

(iii)  Changes  for  lead-based  paint.  In 
addition,  information  is  proposed  to  be 
added  in  the  Good  Faith  Estimate  format 
to  make  purchasers  of  pre-1978 
residential  dwellings  aware  that, 
pursuant  to  42  U.S.C.  4852d,  they  have  . 
the  right  to  arrange  for  a  lead-based 
paint  inspection  or  risk  assessment.   ~ 

(4)  Description  of  the  likely 
respondents,  including  the  estimated 
number  of  likely  respondents,  and 
proposed  frequency  of  resp>onse  to  the 
collection  of  information:  The  2,000 
respondents  for  both  disclosures  are 
mortgage  lenders/servicers.  (i)  It  is 
estimated  that  respondents  must  give  a 
one-time  disclosure  to  34.9  million 
borrowers  who  establish  or  maintain 
mortgage  loan  escrow  accounts,  (ii)  It  is 
estimated  that  respondents  must  give  a 
one-time  disclosure  to  1  million 
borrowers  who  are  identified  as  having 
a  substantially  increased  tax  charge  the 
second  year  of  the  loan,  (iii)  Settlement 
statements  and  good  feith  estimates 
currently  provide  for  inclusion  of  costs 
associated  for  lead-based  paint 
inspection  costs,  but  not  as  a  discrete 
line  item.  The  number  of  respondents 
will  not  change  as  a  result  of  this  rule. 

(5)  Estimate  of  the  total  reporting  and 
recordkeeping  burden  that  will  result 
fiom  the  collection  of  information: 
(There  is  no  additional  burden  expected 
to  result  from  specifying  a  discrete  line 
for  lead-based  paint  risk  assessment  or 
inspection  costs  in  the  settlement 
statements  (appendix  A)  or  good  faith 
estimate  format  (appendix  C).) 


Reference 


Number  of  re- 
spondents 


Frequency 
of  response 


Est.  ave.  re- 
sponse time 

(hfS.) 


Annual  burden 
hrs. 


Disbursement  Disclosure 

Method  C  Calculation 

Calculation  and  Disclosure  (Borrower  Choice) 


34.9  mill 
2.000  .... 
I.Orr^il.. 


0.0833 
10 
0.3333 


2.908,332 

20,000 

333.000 


Recordkeeping  Burden 


No.  recordkeepers 

Hrs.  per 
record- 
keeper 

Annual  bur- 
den hours 

Disbursement  Disclosure:  2,000 - -» 

Calculation  Disclosure:  2.000  .~...~-»„-.„ 

1.454 
42 

2,908.000 
84.000 

Total  Burden  Hours 

6.253.332 

(b)  In  accordance  with  5  CFR 
1320.8(d)(1),  the  Department  is 
soliciting  comments  from  members  of 
the  public  and  affected  agencies 


concerning  the  proposed  collection  of 
information  to: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 


functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 
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(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
prop<^ed  collection  of  infonnation: 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  thei  information  to  be 
collected:  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respoi|d;  including  through  the 
use  of  appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  f  .g.,  permitting  electronic 
submission  of  responses. 

Interested  persons  are  invited  to 
submit  comments  regarding  the 
information  collection  requirements  in 
this  proposal.  Under  the  provisions  of  5 
CFR  part  1320.  OMB  is  required  to  make 
a  decision  concerning  this  collection  of 
information  between  30  and  60  days 
after  today's  bublication  date.  Therefore, 
a  comment  on  the  information 
collection  reauirements  is  best  assiued 
of  having  its  full  effect  if  OMB  receives 
the  comment  within  30  days  of  today's 
publication.  This  time  frame  does  not 
affiact  the  deadline  for  comments  to  the 
agency  on  the  proposed  rule,  however. 
Comments  must  refer  to  the  proposal  by 
name  and  docket  number  (FR-4079)  and 
must  be  sent  to: 

Joseph  F.  Lackey,  Jr..  HUD  Desk  Officer. 
Office  of  Management  and  Budget, 
New  Executive  Office  Building, 
Washiiu[toa,  DC  20503 
and 
Reports  Liaison  Officer,  Office  of  the 
Assistant  Secretary  for  Housing, 
Federal  Housing  Commissioner, 
Department  of  Housing  and  Urban 
Developmept,  451— 7th  Street.  SW. 
Room  9116;  Washington.  DC  20410 
Status:  Extension  of  currently 
approved  collection  (2502-0501J. 

Executive  Onfer  12866 

The  Office  ^f  Management  and  Budget 
reviewed  this  proposed  rule  under 
Executive  Order  12866,  Regulatory 
Planning  and  Review.  Any  changes 
made  to  the  nple  as  a  result  of  that 
review  are  cleiarly  identified  in  the 
docket  file,  which  is  available  for  public 
inspection  at  the  Office  of  the  Rules 
Docket  Clerk.  Office  of  General  Counsel, 
Room  10276,  Department  of  Housing 
and  Urban  Development.  451  Seventh 
Street,  SW,  Washington,  DC  20410- 
0500. 

Regulatory  Fl^bility  Act 

The  Secretaty,  in  accordance  with  the 
Regulatory  Flsxibility  Act  (5  U.S.C. 
605(b)),  has  rqviewed  this  rule  before 
publication  ai^d  by  approving  it  certifies 
that  this  proposed  rule  does  not  have  a 


significant  economic  impact  on  a 
substaritial  munber  of  small  entities.  ■ 
There  are  no  anticompetitive 
discriminatory  aspects  of  this  proposed 
rule  with  regard  to  small  entities,  nor 
are  there  any  imusual  procediues  that 
would  need  to  be  complied  with  by 
small  entities.  The  requirements  of 
RESPA  must  be  imiformly  adhered  to  by 
all  lenders  and  servicers.  To  the  extent 
that  small  entitles  are  affected  by  any  of 
the  provisions  in  the  proposed  rule,  the 
Impact  is  expected  to  be  relatively 
insignificant  and  will  be  reviewed  in 
developing  the  final  rule. 

However,  this  proposed  rule  describes 
possible  alternative  requirements  and 
seeks  comments  to  help  the  Department 
make  a  final  decision  regarding  these 
alternatives.  Although  a  complete  and 
thorough  analysis  of  all  the  possible 
permutations  in  the  rule  is  impractical, 
the  proposed  rule  provides  sufficient 
information  for  the  public  to  provide  the 
Department  with  informed  comments 
and,  to  the  extent  feasible,  otherwise 
addresses  areas  that  would  be  Included 
in  a  regulatory  flexibility  analysis. 

Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  part  50  that 
Implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4332).  The  finding  is 
available  for  public  inspection  during 
regular  business  hours  in  the  Office  of 
the  General  Counsel,  Rules  Docket 
Clerk,  room  10276.  451  Seventh  Street. 
SW.  Washington.  DC  20410. 

Executive  Order  12612.  Federalism  ' 

The  General  Coimsel.  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612.  Federalism,  has 
determined  that  the  policies  contained 
in  this  proposed  rule  will  not  have 
substantial  direct  effects  on  States  or 
their  political  subdivisions,  or  the 
relationship  between  the  Federal 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  As  a  result,  the 
rule  is  not  subject  to  review  under  the 
Order.  Promulgation  of  this  rule 
expands  coverage  of  the  applicable 
regulatory  requirements  pursuant  to 
statutory  dlrectloa. 

Executive  Order  12606.  The  Family 

The  General  Coimsel.  as  the 
Designated  Official  tmder  Executive 
Order  12606.  The  Family,  has 


determined  that  this  proposed  rule  does 
not  have  potential  for  significant  impact 
on  family  formation,  maintenance,  and 
general  well-being,  and,  thus,  is  not 
subject  to  review  under  the  order.  No 
significant  change  in  existing  HUD 
policies  or  programs  wiU  result  fit)m 
promulgation  of  this  rule,  as  those 
policies  and  programs  relate  to  family 
concerns. 

List  of  Subjects  in  24  CFR  Part  3500 

Consimier  protection.  Condominiums, 
Housing.  Mortgages.  Mortgage  servicing, 
Repeating  and  Recordkeeping 
reqiiirements. 

For  the  reasons  stated  In  the 
preamble,  part  3500  of  Title  24  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows. 

PART  350&-REAL  ESTATE 
SETTLEMENT  PROCEDURES  ACT 

1.  The  authority  citation  for  part  3500 
continues  to  read  as  follows: 

Audiarttjr- 12  U.S.C  2601  etseq.:A2  U.S.C 
3535(d). 

2.  Appendix  A  is  amended  in  Section 
L  imder  the  text  heading  "Line  Item 
Instructions"  as  follows: 

a.  By  revising  the  paragraph  beginning 
with  the  i^irase  "Lines  1301  and  1302"; 

b.  In  the  paragraph  beginning  with  the 
phrase  "Lines  1303-1305",  by  removing 
the  number  "1303"  and  adding  in  its 
place  the  number  "1304";  and 

c.  By  adding  a  new  paragraph  after  the 
paragraph  beginning  with  the  phrase 
"Lines  1301  and  1302",  to  read  as 
follows: 

Appendix  A  to  Fart  3500 — Instructioiis 
for  Completing  HUD-1  and  HUD-lA 
Settlement  Statements;  Sample  HUD-1 
and  HU&-1A  Statements 

»        *        •        »        • 

Lines  1301  and  1302  are  used  for  fees  for 
survey,  pest  inspection,  radon  inspection,  o» 
other  similar  insp>ectioas. 

Line  1303  is  used  for  lead-based  paint 
hazard  risk  assessments,  lead-based  paint 
inspections,  or  other  lead-based  paint 
evaluatioDS. 
•         *         *         •         » 

3.  Appendix  C,  Sample  Form  of  Good 
Faith  Estimate,  is  amended  in  the  chart 
by  adding  a  new  row,  with  three 
columns,  after  the  row  with  the  phrase 

"Pest  inspection "  in  the  first 

column,  to  read  as  follows: 

Appendix  C  to  Part  3500— Sample 
Form  of  Good  Faith  Estimate 
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itoma 


HUO-1  or  HUD-       »,^,^  «  ,..^ 
.•A  Amount  or  range 


LeacH)ased  paM  inapedion 


1303 


^Footnote  remains  unchar^ged. 


Annual  Vs.  Installment  Didmrsements 
(Items  4-5] 

4.  Section  3500.17  is  amended  by 
revising  the  definition  of  "disburseinent 
date"  in  paragraph  (b)  and  by  revising 
paragraphs  (c)(2)  and  (3),  to  read  as 
follows: 

§  3500.17    Escrow  accounts. 

(b)*  •  • 

Disbursement  date  means  the  date  on 
which  the  servicer  actually  pays  an 
escrow  item  from  the  escrow  account. 


(c)*  •  * 

(2)  Escrow  analysis  at  creation  of 
escrow  account.  Before  establishing  {m 
escrow  account,  the  servicer  shall 
conduct  an  escrow  account  analysis  to 
determine  the  amount  the  borrower 
shall  deposit  into  the  escrow  accoimt, 
subject  to  the  limitations  of  paragraph 
(c)(l)(i)  of  this  section  and  the  amoimt 
of  the  borrower's  periodic  payments 
into  the  escrow  accoimt,  subject  to  the 
limitations  of  paragraph  (c)(l)(ii)  of  this 
section.  In  conducting  the  escrow 
account  analysis,  the  servicer  shall 
estimate  the  disbursement  amoimts 
according  to  paragraph  (c)(7)  of  this 
section.  Pxirsuant  to  paragraph  (k)  of  this 
section,  the  servicer  shall  use  a  date  on 
or  Before  the  deadline  to  avoid  a  penalty 
as  the  disbursement  date  for  the  escrow 
item.  Upon  completing  the  initial 
escrow  account  analysis,  the  servicer 
shall  prepare  and  deliver  an  initial 
escrow  accoimt  statement  to  the 
borrower,  as  set  forth  in  paragraph  (g)  of 
this  section.  The  servicer  shall  use  the 
escrow  account  analysis  to  determine 
whether  a  surplus,  shortage,  or 
deficiency  exists  since  settlement  and 
shall  make  any  adjustments  to  the 
accoimt  pursuant  to  paragraph  (f)  of  this 
section. 

(3)  Subsequent  escrow  account 
analyses.  For  each  escrow  account,  the 
servicer  shall  conduct  an  escrow 
account  analysis  at  the  completion  of 
the  escrow  accoimt  computation  year  to 
determine  the  borrower's  monthly 
escrow  account  payments  for  the  next 
computation  year,  subject  to  the 
limitations  of  paragraph  (c)(l)(ii)  of  this 
section.  In  conducting  the  escrow 
account  analysis,  the  servicer  shall 


estimate  the  disbursement  amounts 
according  to  paragraph  (c)(7)  of  this 
section.  Pursuant  to  paragraph  (k)  of  this 
section,  the  servicer  shall  use  a  date  on 
or  before  the  deadline  to  avoid  a  penalty 
as  the  disbursement  date  for  the  escrow 
item.  The  servicer  shall  use  the  escrow 
account  analysis  to  determine  whether  a 
surplus,  shortage,  or  deficiency  exists 
and  shall  make  any  adjustments  to  the 
accoimt  pursuant  to  paragraph  (f)  of  this 
section.  Upon  completing  an  escrow 
account  analysis,  the  servicer  shall 
prepare  and  submit  an  annual  escrow 
account  statement  to  the  borrower,  as 
set  forth  in  paragraph  (i)  of  this  section. 

5.  Section  3500.17  is  further  amended 
and,  if  applicable.  Appendix  F  is  added 
to  part  3500  in  accoitlance  with  one  of 
the  following  alternatives: 

a.  Under  ALTERNATIVE  1  (Consumer 
Choice):  By  revising  paragraph  (k)  and 
adding  Appendix  F  to  part  3500,  to  read 
as  follows;  or 

b.  Under  ALTERNATIVE  2  (Servicer 
Flexibility):  By  revising  paragraph  (k),  to 
read  as  follows;  or 

c.  Under  ALTERNATIVE  3  (Keep,  But 
Clarify,  Current  Requirements):  By 
revising  paragraph  (k),  to  read  as 
follows: 

S  3500.17    Escrow  accounts. 


[Alternative  1  (Consumer  Choice)] 

(k)  Timely  payments.  (1)  If  the  terms 
of  any  federally  related  mortgage  loan 
require  the  borrower  to  make  payments 
to  an  escrow  account,  the  servicer  shall 
pay  the  disbursements  in  a  timely 
manner,  that  is,  on  or  before  the 
deadline  to  avoid  a  penalty,  as  long  as 
the  borrower's  payment  is  not  more  than 
30  days  overdue. 

(2)  The  servicer  shall  advance  fimds 
to  make  disbursements  in  a  timely 
manner,  as  long  as  the  borrower's 
payment  is  not  more  than  30  dajrs 
overdue.  Upon  advancing  funds  to  pay 
a  disbursement,  the  servicer  may  seek 
repayment  from  the  borrower  for  the 
deficiency  pursuant  to  paragraph  (f)  of 
this  section. 

(3)  For  those  borrowers  whose 
property  taxes  will  be  paid  from  an 
escrow  account  where  the  applicable 


taxing  jurisdiction  offers  the  choice 
between  disbursements  on  an 
installment  or  an  annual  basis,  at  s(Hne 
time  before  closing  the  servicw  shall 
provide  to  the  borrower  an  Escrow 
Account  Property  Tax  Disbursement 
Alternatives  Selection  sheet  in  the 
format  of  Appendix  F  to  this  part  and 
shall  provide  the  borrower  with  an 
opportunity  to  make  a  selection. 

[4]  For  a  loan  that  settles  on  or  after 
[INSERT  EFFECTIVE  DATE  OF  HNAL 
RULE],  when  the  taxing  jurisdiction 
offers  the  servicer  the  option  of  making 
disbursements  for  property  taxes  on  an 
installment  or  an  annual  basis,  the 
servicer  must  make  disbursements  for 
property  taxes  on  an  installment  basis, 
unless  the  borrower  has  indicated  on 
the  Escrow  Account  Property  Tax 
Disbursement  Alternatives  Selection 
sheet  that  disbursements  for  property 
taxes  are  to  be  made  on  an  annual  basis. 
The  servicer  and  subsequent  servicers 
are  prohibited  from  changing  the 
method  of  disbursement  for  property 
taxes  from  the  method  the  borrower 
selected  on  the  Escrow  Account 
Property  Tax  Disbursement  Alternatives 
Selection  sheet,  without  the  borrower's 
prior  written  consent. 

(5)  For  a  loan  that  has  settled  prior  to 
[INSERT  EFFECTIVE  DA  TE  OF  FINAL 
RULE],  when  the  taxing  jurisdiction 
offers  the  servicer  the  option  of  making 
disbursements  for  property  taxes  on  an 
installment  or  an  annual  basis,  the 
servicer  and  subsequent  servicers  are 
prohibited  from  changing  the  method  of 
disbursement  for  property  taxes  from 
the  method  that  was  used  on  [INSERT 
DATE  OF  PUBUCA  TION  OF  FINAL 
RULE]  or  the  date  of  settlement 
(whichever  is  later),  without  the 
borrower's  prior  written  consent,  as  long 
as  such  mediod  of  disbursement 
complies  with  normal  lending  practice 
of  the  lender  and  local  custom  and 
constitutes  prudent  lending  practice.  In 
addition,  no  later  than  the  first  escrow 
account  analysis  pterformed  after 
[INSERT  EFFECTIVE  DA  TE  OF  FIN."^  I 
RULE],  a  servicer  shall  offer  a  borrower, 
in  writing,  the  opportunity  to  switch 
from  one  disbursement  method  for 
property  taxes  to  the  other. 

(6)  If  the  payee  for  escrow  items  other 
than  property  taxes  offers  the  servicer 
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the  option  of  making  disbursements  on 
an  installment  or  an  annual  basis,  the 
servicer  must  make  disbursements  by  a 
date  that  avoids  a  penalty,  but  may 
otherwise  make  disbursements  on  either 
an  installment  or  an  annual  basis  as  the 
servicer  prelers,  as  long  as  such  method 
of  disbursenlent  complies  with  normal 
lending  practice  of  the  lender  and  local 
custom  and  constitutes  prudent  lending 
practice.      I 

Appendix  F— Escrow  Account  Property 
Tax  Disbursement  Alternatives 
Selection  Fcrmat 

Your  propefty  taxes  will  be  disbursed  out 
of  your  escrow  account  by  your  loan  servicer. 
Your  juhsdictioD  provides  the  option  of 
paying  the  property  taxes  in  installment 
payments  spread  out  over  the  year,  or  in  one 
annual  limip  turn  payment. 

You  are  being  offered  alternative  methods 
for  these  property  taxes  to  be  p>aid.  They  are 
described  below. 

As  shown  by  the  choices  below,  if  you 
choose  installnient  payments,  the  amount 
you  have  to  dtposit  into  your  escrow  account 
at  closing  may  be  less.  On  the  other  hand,  if 
you  choose  annual  payments,  the  total 
amoimt  of  prcfjerty  taxes  you  will  pay  may 
be  less  if  your  taxing  jurisdiction  provides  a 
discount  for  annual  payments.  Tfaiia 
alternative  you  choose  could  also  affect  the 
amoimt  of  your  tax  deductions  during  the 
first  year  of  the  loan,  if  you  itemize — ^you 
may  wish  to  ctmsult  a  tax  advisor. 

If  you  do  not  make  a  selection, 
disbursement)  will  be  made  on  an 
installment  bqsis. 

Escrow  Account  Property  Tax 
Disbursement  Alternatives 


Propefty  tax  bfl  for  next 
12  months.  | 

Due  at  closing 

MontWy  escrow  pay- 
ment first  y« 


Instan- 
merrt 
pay- 

merits 


Annual 
pay- 
ments 


I  prefer  the  indicated  option  (chec](  one  and 
sign  belo\^) 
O  Installment  Payments 
D  Annual  Payments 


Si^s 


Borrower's  Signature 

[Or  Altemat^e  2  (Servicer  Flexibility)] 

(k)  Timel}/ payments.  (1)  If  the  terms 
of  any  federally  related  mortgage  loan 
require  the  borrower  to  make  payments 
to  an  escrow  account,  the  servicer  shall 
pay  the  disbursements  in  a  timely 
manner,  that|  is,  on  or  before  the 
deadline  to  4void  a  penalty,  as  long  as 
the  borrower's  pajmient  is  not  more  than 
30  days  oveidue. 


(2)  The  servicer  shall  advance  fimds 
to  make  disbursements  in  a  timely 
manner  as  long  as  the  borrower's 
payment  is  not  more  than  30  days 
overdue.  Upon  advancing  funds  to  pay 
a  disbursement,  the  servicer  may  seek 
repayment  from  the  borrower  for  the 
deficiency,  pursuant  to  paragraph  (f)  of 
this  section. 

(3)  If  the  payee  for  escrow  items 
(including  property  taxes)  offers  the 
servicer  the  option  of  making 
disbursements  on  an  installment  basis 
or  a  lump  sum  annual  basis,  the  servicer 
must  make  disbursements  by  a  date  that 
avoids  a  penalty,  but  may  otherwise 
make  di^ursements  on  either  an 
installment  basis  or  a  lump  sum  annual 
basis  as  the  servicer  prefers,  as  long  as 
such  method  of  disbursement  complies 
with  normal  lending  practice  of  the 
lender  and  local  custom  and  constitutes 
prudent  lending  practice. 

(4)  The  servicer  and  subsequent 
servicers  are  prohibited  from  changing 
the  method  of  disbursement  as  long  as 
a  choice  continues  to  exist,  without  the 
borrower's  prior  written  consent. 

•        *.*«• 

[Qr  Alternative  3  (Keep,  But  Clarify, 
Current  Requirements)] 

(k)  Timely  payments.  (1)  If  the  terms 
of  any  federally  related  mortgage  loan 
require  the  borrower  to  make  payments 
to  an  escrow  account,  the  servicer  shall 
pay  the  disbursements  in  a  timely 
manner,  that  is,  on  or  before  the 
deadline  to  avoid  a  penalty,  as  long  as 
the  borrower's  payment  is  not  more  than 
30  days  overdue. 

(2)  The  servicer  shaU  advance  funds 
to  make  disbursements  in  a  timely 
manner  as  long  as  the  borrower's 
payment  is  not  more  than  30  days 
overdue.  Upon  advancing  funds  to  pay 
a  disbursement,  the  servicer  may  seek 
repayment  from  the  borrower  for  the 
deficiency  pursuant  to  paragraph  (f)  of 
this  section. 

(3)  If  the  payee  for  escrow  items 
(including  property  taxes)  offers  the 
servicer  the  option  of  making 
disbursements  on  an  installment  or  a 
lump  sum  annual  basis,  the  servicer 
shall  make  disbursements  by  a  date  that 
avoids  a  penalty.  If  such  payee  does  not 
ofier  a  discount  for  disbursements  on  a 
lump  sum  annual  basis,  the  servicer 
must  make  disbursements  on  an 
installment  basis.  If,  however,  the  payee 
offers  a  discount  for  disbursements  on  a 
lump  sum  annual  basis,  the  servicer 
may,  at  the  servicer's  discretion  (but  is 
not  required  by  RESPA  to),  make  lump 
siun  annual  disbursements  in  order  to 
take  advantage  of  the  discount  for  the 
borrower,  as  long  as  such  method  of 
disbursement  selected  by  the  servicer 


comphes  with  normal  lending  practice 
of  the  lender  and  local  custom  and 
constitutes  prudent  lending  practice. 
Where  the  payee  offers  the  option  of 
installment  disbursements  or  a  discoimt 
for  lump  siun  annual  disbursements, 
HUD  encourages,  but  does  not  require, 
the  servicer  to  follow  the  preference  of 
the  borrower  as  to  whether  to  make 
disbursements  on  a  lump  sum  annual  or 
installment  basis,  if  such  preference  is 
known  to  the  servicer. 

(4)  The  servicer  and  subsequent 
servicers  for  an  escrow  account  are 
prohibited  from  changing  the  method  of 
disbursement  as  long  as  a  choice  of 
disbursement  methods  exists,  without 
the  borrower's  prior  written  consent. 

Payment  Shock  [Item  6] 

6.  Except  with  respect  to  Alternative 
2  in  this  amendatory  instruction, 
§  3500.17  is  further  amended  and,  if 
applicable,  appendices  are  added  to  part 
3500,  in  accordance  with  either 
Alternative  1  or  Alternative  3,  as 
follows:  

a.  Under  ALTERNATIVE  1  (Consumer 
Choice):  By  adding,  in  alphabetical 
order,  a  definition  of  "Substantial 
increase";  by  revising  the  introductory 
text  of  paragraph  (c);  by  revising 
paragraph  (d);  by  adding  new 
paragraphs  to  be  designated  later;  and 
by  adding  Appendices  G  and  H-1,  to 
read  as  follows;  or 

b.  ALTERNATIVE  2  (Make  No 
Change);  or     

c.  Under  ALTERNATIVE  3  (Mandate 
First  Year  Overpayment):  By  adding,  in 
alphabetical  order,  in  paragraph  (b),  a 
definition  of  "Substantial  increase";  by 
revising  the  introductory  text  of 
paragraph  (c);  by  revising  paragraph  (d); 
by  adding  new  paragraphs,  to  be 
designated  later;  and  by  adding 
Appendix  H-2,  to  read  as  follows: 

f  3500.17    Escrow  accounts. 

***** 

Alternative  1  (Consumer  Choice) 

(b)*  *  • 

Substantial  increase  means  an 
increase  of  50  percent  or  more  in  the 
monthly  escrow  payment  in  the  second 
year  of  an  escrow  account  is  projected 
as  compared  to  the  payment  under  the 
initial  escrow  accounting. 
***•*■ 

(c)  Limits  an  payments  to  escrow 
accounts;  acceptable  accounting 
methods  to  determine  limits.  Except  as 
otherwise  provided  in  paragraph  (_)  of 
this  section,  the  following  applies: 
***** 

(d)  Methods  of  escrow  account 
analysis.  Paragraph  (c)  of  this  section 
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prescribes  acceptable  accounting 
methods  except  as  otherwise  provided 

in  paragraph  ( )  of  this  section.  The 

following  sets  forth  the  steps  servicers 
shall  use  to  determine  whether  their  use 
of  an  acceptable  accounting  method 
conforms  with  the  limitations  in 
paragraph  (c)(1)  of  this  section.  The 
steps  set  forth  in  this  section  derive 
maximiun  limits.  Servicers  may  use 
accounting  procedures  that  result  in 
lower  target  baleinces.  In  particular, 
servicers  may  use  a  cushion  less  than 
the  permissible  ciishion  or  no  cushion 
at  all.  This  section  does  not  require  the 
use  of  a  cushion. 
*       •        •        •        • 

( )  Rules  of  special  applicability 

when  servicer  expects  a  substantial 
increase  in  bills  paid  out  of  escrow 
account  after  the  first  year  for  loans  that 
settle  on  or  after  [INSERT  EFFECTIVE 
DATE  OF  HNAL  RULE]. 

(X)  Opportunity  for  Selection  of 
Escrow  Account  Method.  When  a 
servicer  expects  that  there  will  be  a 
substantial  increase  in  the  bills  paid  out 
of  an  escrow  accoxmt  after  the  first  year, 
at  some  time  before  closing,  the  servicer 
shall  provide  to  the  borrower  an  Escrow 
Accoimting  Method  Selection  sheet  in 
the  format  of  Appendix  G  to  this  part 
and  shall  provide  the  borrower  with  an 
opportimity  to  make  a  selection.  The 
servicer  must  perform  the  escrow 
accounting  in  accordance  with  the 
method  selected  by  the  borrower.  If  the 
borrower  does  not  make  a  selection,  the 
servicer  must  perform  the  escrow 
accoimting  in  accordance  with  Method 
A. 

(XX)  No  Change  in  Escrow 
Accounting  Method  without  Borrower 
Consent.  (1)  Once  an  escrow  accoimting 
method  is  determined  by  the  process  in 
paragraph  (X)  of  this  section,  the 
servicer  and  subsequent  servicers  are 
prohibited  from  changing  the  escrow 
accounting  method  unless  either 
paragraph  ( )(XX)  (i)  or  (ii)  applies: 

(i)  The  borrower  provides  his  or  her 
prior  written  consent;  or 

(ii)  The  servicer  no  longer  projects 
that  there  will  be  a  substantial  increase 
in  bills  paid  out  of  the  escrow  account 
after  the  12-month  period  covered  in  the 
projection  for  the  coming  year. 

(2)  If  the  servicer  changes  escrow 
account  methods  in  reliance  on 
paragraph  (_J(XX)(ii)  of  this  section, 


the  servicer  may  switch  only  to  the 
escrow  accounting  procedure  in 
paragraph  (d)  of  this  section. 

(XXXJ  LUnits  on  payments  to  escrow 
accounts;  acceptable  accounting 
methods  to  determine  limits  when 
servicer  expects  substantial  increase  in 
bills  paid  out  of  escrow  account  after 
the  first  year  for  loans  which  settle  on 
or  after  [INSERT  EFFECTIVE  DATE  OF 
RULE].  When  the  servicer  expects  a 
substantial  increase  in  bills  paid  out  of 
the  escrow  account  after  the  first  year, 
the  servicer  may  deviate  from  the 
requirements  of  paragraph  (c)  of  this 
section  to  the  extent  necessary  to 
comply  with  paragraph  (XXXX)  of  this 
section. 

(XXXX)  Methods  of  escrow  account 
analysis  for  the  initial  statement  when 
the  servicer  expects  a  substantial 
increase  in  bills  paid  out  of  the  escrow 
account  after  the  first  year.  When  the 
servicer  expects  a  substantial  increase  in 
the  bills  paid  out  of  the  escrow  account 
aher  the  first  year,  the  servicer  shall  use 
the  following  steps  in  producing  the 
projection  for  the  initial  statement: 

(1)  Method  A.  When  a  servicer  uses 
Method  A  in  conducting  the  initial 
escrow  account  analysis,  paragraph  (d) 
of  this  section  applies. 

(2)  Method  B.  When  a  servicer  uses 
Method  B  in  conducting  the  initial 
escrow  account  analysis,  the  target 
beilances  may  not  exceed  the  balances 
computed  according  to  the  following 
aritlunetic  operations:  The  servicer 
projects  a  trial  balance  for  the  account 
as  a  whole  over  the  next  computation 
year  (a  trial  running  balance)  with  a 
beginning  balance  of  0.  The  servicer 
may  include  as  disbursements  only 
those  amounts  that  are  expected  to  be 
paid  in  the  12-month  period  covered  by 
the  projection.  In  doing  so,  the  servicer 
assumes  that  it  will  make  estimated 
disbursements  on  or  before  the  deadline 
to  avoid  a  penalty.  The  servicer  does  not 
use  pre-accrual  on  the  disbursement 
dates.  The  servicer  also  assumes  that  the 
borrower  will  make  monthly  payments 
equal  to  one-twelfth  of  the  estimated 
total  annual  escrow  account 
disbursements  for  the  second  year. 

(3)  Method  C.  When  a  servicer  uses 
Method  C  in  conducting  the  initial 
escrow  account  analysis,  the  target 
bfdances  may  not  exceed  the  balances 
computed  according  to  the  following 
aritlunetic  operations: 

Escrow  Accouht  Alternatives 


(i)  The  servicer  first  projects  a  trial 
balance  for  the  account  as  a  whole  over 
the  next  computation  year  (a  trial 
running  balance).  The  servicer  may 
include  as  disbiusements  only  those 
amounts  that  are  expected  to  be  paid  in 
the  12-month  period  covered  by  the 
projection.  In  doing  so,  the  servicer 
assumes  that  it  will  make  estimated 
disbursements  on  or  before  the  deadline 
to  avoid  a  penalty.  The  servicer  does  not 
use  pre-accrual  on  these  disbursement 
dates.  The  servicer  also  assumes  that  the 
borrower  will  make  monthly  payments 
equal  to  one-twelfth  of  the  estimated 
total  annual  escrow  account 
disbursements  for  the  second  year. 

(ii)  The  servicer  then  examines  the 
monthly  trial  balances  and  adds  to  the 
initial  deposit  an  amount  just  sufficient 
to  bring  the  lowest  monthly  trial  balance 
(not  considering  the  initial  deposit)  to 
zero,  and  adjusts  all  other  monthly 
balances  and  the  initial  deposit 
accordingly. 

(iii)  The  servicer  then  adds  to  the 
initial  deposit  the  permissible  cushion. 
The  cushion  is  one-sixth  of  the 
estimated  total  aimual  escrow  account 
disbursements  for  the  second  year  or  a 
lesser  amount  specified  by  State  law  or 
the  mortgage  document. 

(4)  The  steps  set  forth  in  this 
paragraph  (XXXX)  derive  maximum  - 
limits.  Servicers  may  use  accounting 
procedures  that  result  in  lower  target 
balances.  In  particular,  servicers  may 
use  a  cushion  less  than  the  permissible 
cushion  or  no  cushion  at  all.  This 
paragraph  (XXXX)  does  not  require  the 
use  of  a  cushion. 


Appendix  G — Sample  Escrow 
Accounting  Method  Selection  Format 

The  bills  paid  out  of  your  escrow  account 
are  expected  to  increase  substantially  after 
the  first  year.  Under  narmal  escrow  practices, 
your  monthly  escrow  payment  in  the  second 
year  could  be  much  higher  than  in  the  first, 
both  to  pay  the  larger  bills  and  to  make  up 
for  a  shortage  at  the  end  of  the  first  year.  (See 
Method  A.)  You  may  voluntarily  choose  to 
make  higher  payments  during  the  first  year 
to  reduce  or  eliminate  the  monthly  payment 
increase  in  the  second  year.  (See  Methods  B 
or  C.)  You  are  being  offered  alternative 
escrow  payment  schedules.  They  are 
described  below.  If  you  do  not  make  a 
selection.  Method  A  will  be  used. 


Due  at  closing  — 

MontWy  escrow  peyment  first  year 

Estimated  surplus  refunded  at  end  of  first  year  .... 
Estimated  montiiiy  escrow  payment  secortd  year 


MethodA 


l^tothodB 


Method  C 
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Escrow  Accxxint  Alternatives— CJontinued 


MelhodA 


Methods 


MethodC 


Estimated  monttily  escrow  payment  tNrd  year 


I  prefiBr  the  iqdicated  method  (check  one  and 
sign  beloW) 
A  D 
B  D  j 

CD  i 

Borrower's  Si^ature 


lixB- 


■1 — The  Payment  Shock 


Append 
Problem 

Instructions  abd  Sample  Mathematical 
Calculations  ior  Completing  Escrow 
Accounting  Method  Selection  Format 

Assumptions\ 

Oisbursemenii 

Yearl 

$720  for  insu^ce— disbursed  in  April 
$288  for  property  taxes — disbursed  in 
November 

Year  2 

$720  for  insuiance — disbursed  in  April 
$2,880  for  pn^rty  taxes — disbursed  in 

November 
First  FaymenI:  June  15 

Method  A 

IDemonstratei  calculation  for  completing 
Method  A  of  tscrow  Accounting  Method 
Selection  Forfiat  (Appendix  G).] 

Assumptio4:  Cushion  selected  by  servicer 
equals  one-sbith  of  estimated  total  annual 
disbursement^. 

Step  1. — ProMCtion  for  Year  1 

See  24  CFR 13500. 17(k)  for  instructions  and 
Appendix  E  te  Fart  3500  for  sample 
calculation  (e)cample  below  use$  aggregate 
analysis). 


Yean 

Pay- 
ment 

Dtsburs 

Bal- 
ance 

Initial  deposit: 

Jun 

Jul 

.... 

84 
84 
84 
84 
84 
84 
84 
84 
84 
84 
84 
84 

0 
0 
0 
0 
6 

288 
0 
0 
0 
0 

720 
0 

252 
336 
420 

Aug  

Sep 

„.. 

504 
588 
672 

Nov  

Dec 

Jan 

Feb 

Mar  

Apr 

Ktey 

468 
552 
636 
720 
804 
168 
252 

Step  2.—Proje 

::tion  for  Year  2 

Year  2 

Pay- 
ment 

Dtsburs 

Bal- 
ance 

Starting  balani 

Jun 

Jul 

Aug ™. 

«r. 

300 
300 
300 

0 
0 
0 

1680 
1980 
2280 
2580 

Year  2 

1 
Pay- 
ment 

Diaburs 

Bal- 
ance 

Sep 

Oct  .„ _.... 

Nov 

Dec 

Jan >.... 

Feb 

300 
300 
300 
300 
300 
300 
300 
300 
300 

oogoooooo 

2880 
3180 
600 
900, 
1200 
1500 

Mar 

Apr 

May 

1800 
1380 
1680 

Shortage  (or  surplus)  =  Desired  starting 
balance — ^Actual  starting  balance 
=  1680-252 
=  1428 
Additional  Monthly  Escrow  Payment » 
Shortage/12 
=  1428/12 
=  119 
Monthly  escrow  payment  =  Shortage/ 
12  +  Disbvirsement8/12 
=  119-t-300 
=  419 

Step  3. — Projection  for  Year  3 

Same  as  year  2.  Since  there  is  no  shortage 
or  surplus,  the  monthly  payment  is  $300 
per  month. 

Method  A  Summary  To  Appear  on 
Disclosure 

Due  at  closing  =  $252 

Monthly  escrow  payment  first  year = $84/ 

month 
Estimated  surplus  refunded  at  end  of  first 

year  =  $0 
Estimated  monthly  escrow  {>ayment  second 

year  =  $419 
Estimated  monthly  escrow  payment  third 

year  =  $300 

MetiiodB 

(Demonstrates  calculation  for  completing 
Method  B  of  Escrow  Accounting  Method 
Selection  Format  (Ap{>endix  G).] 

Assumption:  On  the  initial  statement,  the 
initial  deposit  equals  $0  and  the  monthly 
deposit  equals  V12  of  second  year's  estimated 
total  aimual  disbursements.  Any  subsequent 
analysis  uses  the  escrow  accounting 
technique  in  24  CFR  3500.17(c)(3). 

Step  1 . — Projection  for  Year  1 


Yearl 

Pay- 
ment 

Disburs 

Bal- 
ance 

Initial  deposit 

Jun  ..„ 

Jul 

Aug 

Sep 

Oct 

Nov  

Dec  

Jan 

Feb  

300 
300 
300 
300 
300 
300 
300 
300 
300 

0 
0 
0 
0 
0 
288 
0 
0 
0 

0 

300 

600 

900 

1200 

1500 

1512 

1812 

2112 

2412 

Yearl 

rrant 

Disburs 

Bal- 
ance 

Mar  

Apr 

May 

300 
300 
300 

0 

720 

0 

2712 
2292 
2592 

Step  2. — Projection  for  Year  2 
Projection  same  as  for  Method  A. 

Shortage/Surplus  =  Desired  starting 
balance  -  Actual  balance 

=1680-2592 

=  -  912  (912  surplus) 

This  $912  surplus  is  refunded  to  borrower 
at  end  of  Year  1.  Thus,  the  borrower  starts 
Year  2  with  the  desired  starting  balance  of 
1680  and  the  monthly  payment  is  S300. 

Step  3. — Projection  for  Year  3 

Same  as  year  2.  Since  there  is  no  shortage 
or  surplus,  the  monthly  payment  is  $300  per 
month. 

Method  B  Summary  To  Appear  on  Disclosiue 

Due  at  closing  =  $0 

Monthly  escrow  [>ayment  first  year  =  $300/ 

month 
Estimated  siirplus  refunded  at  end  of  first 

year  =  $91 2 
Estimated  monthly  escrow  payment  second 

year  =  $300 
Estimated  monthly  escrow  payment  third 

year  =  $300 

MethodC 

[Demonstrates  calculation  for  completing 
Method  C  of  Escrow  Accounting  Method 
Selection  Format  (Appendix  G).] 

Assumption:  On  the  initial  statement,  the 
cushion  selected  by  servicer  equals  ^/a  of 
estimated  total  aimual  disbursements  for  the 
second  year  and  the  Monthly  deposit  equals 
V12  of  estimated  total  annual  disbursements 
for  the  second  year.  Any  subsequent  analysis 
uses  the  escrow  accounting  technique  in  24 
CFR  3500.17(c)(3). 

Step  1. — Projection  for  Year  J 


Yearl 


Initial  deposit 

Jan 

Feb  .- 

Mar  

Apr 

May 

Jun 

Jul 

Aug 

Sep 

Oct 

Nov  

Dec 


Pay- 
ment 


300 
300 
300 
300 
300 
300 
300 
300 
300 
300 
300 
300 


Disburs 


0 
0 
0 
0 
0 

288 
0 
0 
0 
0 

720 
0 


Bal- 
ance 


300 

600 
900 
1200 
1500 
1800 
1812 
2112 
2412 
2712 
3012 
2592 
2892 
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Step  2. — Projection  for  Year  2 

Projection  same  as  for  methods  A  and  B. 

Shortage/Surplus  =  Desired  starting 
balance  -  Actual  balance 

< 1680-2892 

3-1212(1212  surplus) 

This  S1212  surplus  is  refunded  to  bomnver 
at  end  of  Year  1.  Thus,  the  borrower  starts 
Year  2  with  the  desired  starting  balance  of 
$1680  and  the  monthly  payment  is  $300. 

Step  3. — Projection  for  Year  3 

Same  as  year  2.  Since  there  is  no  shcHlage 
or  suirplus,  the  monthly  payment  is  $300  per 
month. 

Method  C  Summary  To  Appear  on  Disclosure 

Due  at  closings $300 

Monthly  escrow  payment  first  year  =$300/ 

month 
Estimated  surplus  refunded  at  end  of  first 

year  =  $1212 
Estimated  monthly  escrow  payment  second 

year  =  $300 
Estimated  monthly,  escrow  payment  third 

year  =  $300 

Comparative  Illustrations 

1.  The  escrow  account  methods  for  the 
example  shown  in  the  text,  with  insurance 
disbursed  in  the  eleventh  month  and  taxes 
disbursed  in  the  sixth  month  of  the  escrow 
cycle,  are  shown  below: 


Methods 

A 

B 

C 

Due  at  closing  ... 

Morrthly  esaow 
payment  first 
year 

Estimated  sur- 
plus refunded 
at  end  of  first 
year 

Estimated 
rrwnthly  es- 
crow payment 
second  year  ... 

Estimated 
monthly  es- 
crow payment 
third  year 

252 
84 

0 

419 

300 

0 
300 

912 

300 

300 

300 
300 

1212 

300 

300 

2.  The  following  set  of  cations  shows  the 
resulting  values  if,  as  before,  insurance  were 
disbiu'sed  in  the  eleventh  month  of  the 
escrow  cycle,  but  taxes  were  disbursed  in  the 
first  rather  than  the  sixth  month  of  the 
escrow  cycle.  Note  how  payments  change  as 
the  month  in  which  the  taxes  are  disbursed 
changes  and  all  other  foctors  remain 
constant. 


Methods 

A 

B 

C 

Due  at  closing  ... 

Monthly  escrow 
payment  first 
year  ....„ 

372 
84 

0 
300 

588 
300 

Methods 

A 

B 

C 

Estimated  sur- 

plus refunded 

at  end  of  first 

year 

0 

0 

0 

Estimated 

monthly  es- 

crow payment 

secorxj  year  ... 

534 

349 

300 

Estimated 

monttVy  es- 

crow payment 

third  year 

300 

300 

300 

3.  The  final  set  of  options  shows  the 
resulting  values  if,  as  before,  insurance  were 
disbursed  in  the  eleventh  month  of  the 
escrow  cycle,  but  taxes  were  disbursed  in  the 
last  month  of  the  escrow  cycle. 


Methods 

A 

B 

C 

Due  at  closing  ... 

168 

0 

300 

Morrthly  escrow 

payment  first 

year _ 

84 

300 

300 

Estimated  sur- 

plus refunded 

at  end  of  first 

year 

0 

1992 

2292 

Estimated 

monthly  es- 

crow payment 

second  year  ... 

336 

300 

300 

Estimated 

monthly  es- 

crow payment 

third  year 

330 

300 

300 

[or  Alternative  3  (Mandate  First  Year 
Overpayment)] 

(b)  *  *  * 

Substantial  increase  means  an 
increase  of  50  percent  or  more  in  the 
monthly  escrow  payment  in  the  second 
year  of  an  escrow  account  is  projected 
as  compared  to  the  payment  under  the 
initial  escrow  accounting. 
***** 

(c)  Limits  on  payments  to  escrow 
accounts;  acceptable  accounting 
methods  to  determine  limits.  Except  as 

provided  in  paragraph  ( )  of  this 

section,  the  following  applies: 
***** 

(d)  Methods  of  escrow  account 
analysis.  Paragraph  (c)  of  this  section 
prescribes  acceptable  accounting 
methods  except  as  otherwise  provided 

in  para^ph  ( )  of  this  section.  The 

following  sets  forth  the  steps  servicers 
shall  use  to  determine  whether  their  use 
of  an  acceptable  accounting  method 
conforms  with  the  limitations  in 
paragraph  (c)(1)  of  this  section.  The 
steps  set  forth  in  this  section  derive 
maximiun  liRiits.  Servicers  may  use 


accounting  procedures  that  result  in 
lower  target  balances,  hi  particular, 
servicers  may  use  a  cushion  less  than 
the  permissible  cushion  or  no  ciishion 
at  all.  This  section  does  not  require  the 
use  of  a  cushion. 
***** 

( )  Rules  of  special  applicability 

where  servicer  expects  substantial 
increase  in  bills  paid  out  of  escrow 
account  after  the  first  year  for  loans 
which  settle  on  or  after  [INSERT 
EFFECTIVE  DATE  OF  HNAL  RULE}. 

(X)  limits  on  payments  to  escrow 
accounts;  acceptable  accounting 
methods  to  determine  limits  when 
servicer  expects  substantial  increase  in 
bills  paid  out  of  escrow  account  after 
the  first  year  for  loans  which  settle  on 
or  after  [INSERT  EFFECTIVE  DATE  OF 
FINAL  RULE].  When  the  servicer 
expects  a  substantial  increase  in  bills 
paid  out  of  escrow  account  af^er  the  first 
year,  the  servicer  may  deviate  &x)m  the 
requirements  of  paragraph  (c)  of  this 
section  to  the  extent  necessary  to 
comply  writh  paragraph  (XX)  of  this 
section. 

(XX)  Methods  of  escrow  account 
analysis  for  the  initial  statement  when 
the  servicer  expects  a  substantial 
increase  in  the  bills  paid  out  of  the 
escrow  account  after  the  first  year. 
When  the  servicer  expects  a  substantial 
increase  in  the  bills  paid  out  of  the 
escrow  account  after  the  first  year,  the 
servicer  shall  use  the  followring  steps  in 
producing  the  projection  for  the  initial 
statement: 

(1)  When  a  servicer  uses  this  method 
of  escrow  accounting  in  conducting  the 
initial  escrow  account  analysis,  the 
target  balances  may^t  exceed  the 
balances  computed  according  to  the 
following  arithmetic  operations: 

(i)  The  servicer  first  projects  a  trial 
balance  for  the  accoimt  as  a  whole  over 
the  next  computation  year  (a  trial 
running  balance).  The  servicer  may 
include  as  disbursements  only  those 
amoimts  that  are  expected  to  be  paid  in 
the  12-month  period  covered  by  the 
projection.  In  doing  so,  the  servicer 
assiunes  that  it  will  make  estimated 
disbiusements  on  or  before  the  deadhne 
to  avoid  a  penalty.  The  servicer  does  not 
use  pre-accrual  on  these  disbursement 
dates.  The  servicer  also  assumes  that  the 
borrower  will  make  monthly  payments 
equal  to  one-twelith  of  the  estimated 
total  aimual  escrow  account 
disbursements  for  the  second  year. 

(ii)  The  servicer  then  examines  the 
monthly  trial  balances  and  adds  to  the 
initial  deposit  an  amount  just  sufficient 
to  bring  the  lowest  monthly  trial  balance 
(not  considering  the  initial  deposit)  to 
zero,  and  adjiists  all  other  monthly 
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balances  and  the  initial  deposit 
accordingly. 

(iii)  The  servicer  then  adds  to  the 
initial  deposit  the  permissible  cushion. 
The  cushion  is  one-sixth  of  the 
estimated  tottl  annual  escrow  account 
disbursements  for  the  second  year  or  a 
lesser  amount  specified  by  State  law  or 
the  mortgage  dociunent. 

(2)  The  steBs  set  forth  in  this 
paragraph  (^QC)  derive  maximum  limits. 
Servicers  may  use  accounting 
procediu^s  that  result  in  lower  target 
balances.  In  particular,  servicers  may 
use  a  cushion  less  than  the  permissible 
cushion  or  no  cushion  at  all.  This 
paragraph  (XX)  does  not  require  the  use 
of  a  cushion. 


Yetf2 


Appendix  H-2 

The  Payment  $hock  Problem 

Instructions  and  Sample  Mathematical 
Calculations  far  Alternative  Escrow 
Accounting  Method 

Assumptions 

Diabunemsntsi 

rear  I 

$720  for  insurance — disbursed  in  April 
$288  for  propetty  taxes — disbursed  in 
November 

Year  2 

$720  for  insui^ce — disbursed  in  April 
$2,880  for  pro{)erty  taxes — disbursed  in 

November 
First  Payment:  June  15 

Asstmiptionj  On  the  initial  statement,  the 
cushion  selected  by  servicer  equals  */b  of 
estimated  total  annual  disbtirsements  for  the 
second  year  and  the  Monthly  deposit  equals 
Vi2  of  estimated  total  annual  disbursements 
for  the  second  year.  Any  subsequent  analysis 
uses  the  escrow  accounting  technique  in  24 
CFR  3500.17(c)(3). 


Step  l.—Projei 

■tio 

n  /or  Year  1 

Yearl 

Pay- 
ment 

Disburs 

Bal- 
ance 

Initial  deposit 

Jan 

Feb 

Mv 

Apr 

May 

Jun 

Jul 

„ 

300 
300 
300 
300 
300 
300 
300 
300 
300 
300 
300 
300 

0 
0 
0 
0 
0 

288 
0 
0 
0 
0 

720 
0 

300 
600 
900 
1200 
1500 
1800 
1812 
2112 

Aug 

Sep ™ 

Oct 

Nov 

Dec 

... 

2412 
2712 
3012 
2582 
2882 

Step  2.—Prof» 

Hon  for  Year  2 

Year  2 

Pay- 
ment 

Disburs 

Bal- 
ance 

Starting  baianc 

9: 

1680 

Jun  — 

Jul 

Aug 

Oct  .M.^ 

Nov 

Dec  — 
Jan  ....... 

Feb 

Mar 

Apr 

May  .... 


Pay- 


300 
300 
300 
300 
300 
300 
300 
300 
300 
300 
300 
300 


Disburs 


0 
0 
0 
0 
0 
2880 
0 
0 
0 
0 
720 
0 


Bal- 
ance 


1980 
2280 
2580 
2880 
3180 
600 
900 
1200 
1500 
1800 
1380 
1680 


Shortage/Surplus  =>  Desired  starting 
balance  -  Actual  balance 

=  1680-2892 

=  -1212  (1212  surplus) 

This  $1212  surplus  is  refunded  to  borrower 
at  end  of  Year  1.  Thus,  the  borrower  starts 
Year  2  with  the  desired  starting  balance  of 
$1680  and  the  monthly  payment  is  $300. 

Step  3. — Projection  for  Year  3 

Same  as  year  2.  Since  there  is  no  shortage 
or  siirplus,  the  monthly  payment  is  $300  per 
month. 

Single-Itam  Anal3rsis  With  Aggregate 
Ad|u8tinent  Problem  [Items  7-9] 

7.  Section  3500.7  is  amended  by 
revising  paragraph  (c)(2),  to  read  as 
follows: 

f360a7    Good  Faith  Esttonala. 

*        •        •        *        • 

(c)  •  •  • 

(2)  The  borrower  will  normally  pay  or 
incur  at  or  before  settlement,  based 
upon  common  practice  in  the  locality  of 
the  mortgaged  property.  Each  such 
estimate  must  be  made  in  good  faith  and 
bear  a  reasonable  relationship  to  the 
charge  a  borrower  is  likely  to  be 
required  to  pay  at  settlement  and  must 
be  based  upon  experience  in  the  locality 
of  the  mortgaged  property.  Reserves  to 
be  deposited  with  the  lenders  for  the 
1000  series  in  the  HJJD-l  and  HUD-lA 
may  be  estimated  using  a  1 -month 
single  item  amoimt  for  each  item.  For 
each  charge  for  which  the  lender 
requires  a  particular  settlement  service 
provider  to  be  used,  the  lender  shall 
make  its  estimate  based  upon  the 
lender's  knowledge  of  the  amoimts 
charged  by  such  provider. 

8.  Section  3500.8  is  amended  by 
revising  paragraph  (c),  to  read  as 
follows: 

S350a8    UaeofHUD-landHUD-IA 
settleinent  statements. 

(c)  Aggregate  Accounting  At 
Settlement.  Servicers  may  choose 
Option  1  or  Option  2  of  this  paragraph: 

(1)  Option  1.  The  servicer  may  choose 
the  method  in  either  paragraph  (c)(l)(i) 
or  (ii)  of  this  section: 


(i)  After  computing  individual 
deposits  in  the  1000  series  using  single- 
item  accoimting,  the  servicer  shall  make 
an  adjustment  based  on  aggregate 
accoimting.  This  adjustment  equals  the 
difference  in  the  deposit  required  under 
aggregate  accoimting  and  the  sum  of  the 
deposits  required  under  single-item 
accounting,  wnth  both  sets  of 
calculations  using  the  same  cushion. 
The  computation  steps  for  both 
accounting  methods  are  set  out  in 
§  3500.17(d).  The  adjustment  will 
always  be  a  negative  number  or  zero 
(-0-).  The  settlement  agent  shall  enter 
the  aggregate  adjustment  amount  on  a 
line  at  the  end  of  the  1000  series  of  the 
HUD-1  or  HUI>-1A  statement. 

(ii)  The  settlement  agent  may  initially 
calculate  the  lOOO-series  deposits  for  the 
HUD-1  and  HUD-1  A  settlement 
statement  using  single-item  analysis 
with  a  maximum  1 -month  cushion 
(unless  the  mortgage  loan  documents 
indicate  a  smaller  amount).  In  the 
escrow  account  analysis  conducted 
within  45  days  of  settlement,  however, 
the  servicer  shall  adjust  the  escrow 
account  to  reflect  the  aggregate 
accounting  balance.  Appendix  A  to  this 
part  contains  instructions  for 
completing  the  HUD-1  or  HUD-lA 
settlement  statements  using  single  item 
analysis  with  an  aggregate  adjustment 
and  the  alternative  process  during  the 
phase-in  period  Appendix  E  to  this  part 
illustrates  the  arithmetic  steps  for 
aggregate  analysis. 

(2)  Option  2.  The  servicer  may 
complete  the  aggregate  computation,  as 
set  forth  in  24  CTR  3500.17(d),  and 
record  the  aggregate  deposit  by  inserting 
the  words  "Aggregate  ^crow  Deposit 
for  Items  Marked  (*)  Above"  on  a  line 
at  the  end  of  the  1000  series  and  placing 
the  total  on  that  line.  While  no 
individual  deposits  are  to  be  recorded 
on  the  other  lines  of  the  1000  series,  an 
asterisk  (*)  shall  be  placed  next  to  each 
item  in  the  1000  series  for  which  a 
reserve  has  been  collected. 

9.  Appendix  A  is  amended  in  Section 
L,  under  the  text-heading  "Line  Item 
Instructions,"  by  revising  in  the 
discussion  of  "Lines  1000-1008"  the 
second  paragraph  and  the  second 
sentence  of  the  third  paragraph  and  by 
adding  a  new  fourth  paragraph,  to  read 
as  follows: 

Appendix  A  to  Part  3500 — ^Instructions 
for  Completing  HUD-1  and  HUD-lA 
Settlement  Statements;  Sample  HUD-1 
and  HUD-lA  Statements 


Lines  1000-1008.  *  *  • 

The  servicer  shall  pick  Option  1  or  Option 
2.  Option  1.  After  itemizing  individual 
deposits  in  the  1000  series  using  single-item 
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accounting,  the  settlement  agent  shall  make 
an  adjustment  based  on  an  aggregate  analysis 
to  reflect  the  difference  between  the  dep)osit 
required  under  aggregate  accounting  and  the 
sum  of  the  deposits  required  under  single- 
item  accounting,  with  both  sets  of 
calculations  using  the  same  cushion.  The 
computation  steps  for  both  accounting 
inethods  are  set  out  in  24  CFR  3500.17(d). 
The  adjustment  will  always  be  either  a 
negative  number  or  zero  (-0-).  The  servicer 
shall  enter  the  aggregate  adjustment  amount 
on  a  final  line  in  the  1000  series  of  the  HUD- 
1  or  HUD-lA  statement. 


•  •  *  If  a  servicer  has  not  yet  conducted 
the  escrow  account  analysis  to  determine  the 
aggregate  accounting  starting  balance,  the 
settlement  agent  may  initially  calculate  the 
1000  series  deposits  for  the  HUD-1  and 
HUD-IA  settlement  statement  using  single- 
item  analysis  with  a  maYimnm  i-month 
cushion  (unless  the  mortgage  loan  documents 
indicate  a  smaller  amount).  *  *  * 

Option  2.  The  servicer  may  complete  the 
aggregate  computation,  as  set  forth  in  24  CFR 
3500.17(d),  and  record  the  aggregate  deposit 
by  inserting  the  words  "Aggregate  Escrow 
Cteposit  for  Items  Marked  (*)  Above"  on  a 


line  at  the  end  of  the  1000  series  and  placing 
the  total  on  that  line.  While  no  individual 
deposits  are  to  be  recorded  on  the  other  lines 
of  the  1000  series,  an  asterisk  (*]  shall  be 
placed  next  to  each  item  in  the  1000  series 
for  which  a  reserve  has  been  collected. 
•         •         •         •         • 

Dated:  July  5, 1996. 
Nicolas  P.  Retsinas, 

Assistant  Secretary  for  Housing — Federal 

Housing  Commissioner. 

(FR  Doc.  96-22371  Filed  8-30-96;  8:45  am] 
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Laws 
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Executive  orders  and  proclamations  ^23-6227 
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Oltier  Services 
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Privacy  Act  Compilation  523-3187 
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Federal  Register  finding  aids,  and  list  of  documents  on  public 
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You  may  access  our  Fax-On-Demand  service.  You  only  need  a  £bx 
machine  and  there  is  no  charge  for  the  service  except  for  long 
distance  telephone  charges  the  user  may  incur.  The  list  of 
docimients  on  public  inspection  and  the  daily  Federal  Register's 
table  of  contents  are  available  using  this  service.  The  document 
nimibers  are  7050-Public  Inspection  list  and  7051-Table  of 
Contents  list.  The  public  inspection  list  will  be  updated 
immediately  for  documents  filed  on  an  emergency  basis. 

NOTE:  YOU  WILL  ONLY  GET  A  USTING  OF  DOCUMENTS  ON 
FILE  AND  NOT  THE  ACTUAL  DOCUMENT.  Documents  on 
public  inspection  may  be  viewed  and  copied  in  our  office  located 
at  800  North  Capitol  Street,  N.W..  Suite  700.  The  Pax-On-Demand 
telephone  number  is:  301-713-6905 

FEDERAL  REGISTER  PAGES  AND  DATES,  SEPTEMBER 


CFR  PARTS  AFFECTED  DURING  SEPTEMBER 

At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA).  which 
lists  parts  and  sections  aSscted  by  documents  published  since 
the  revision  date  of  each  title. 
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REMNDERS 

The  items  in  this  Kst  were 
edtoriaily  compMed  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  1st  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  TODAY 

DEFENSE  DEPARTMENT 

Air  Force  Deperlment 

Industrial  labor  relations 
activities;  CFR  part 
rernoved;  pubished  9-3-96 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  fuels  and  fuel 
addHives: 

Deposit  control  gasolne 
addKives;  certification 
standards;  published  7-6- 
96 
Hazardous  waste: 
W^ntificaiion  and  lisling- 
Exdusions:  pubished  9-3- 
96 

FEDERAL  H0V8INQ 
FINANCE  BO/IRD 

Federal  home  ban  bank 
system: 

Bark  or  trust  company 
deposits;  definition 
modificatiofi:  pubished  6- 
2-96 

HEALTH  AND  HUMAN 
SERVICES  D8>ARTMENT 
Food  and  Drug 
AdwInlelialkMi 

Food  addttives: 

Peroxyacetic  add,  aoeflc 
acid,  and  liydrogen 
peroxide;  put)ished  9-3-96 

Peroxyacetic  add,  acetic 
add,  hydrogen  peroxide 
and  1-hydRMyettTyiidene- 
1,1-diphosphonic  add 
(HEDP);  pubished  9-3-96 
IMedk::al  devices: 

Protective  restraints; 
premarket  notification 
procedures  and  current 
good  manufacturing 
practices  requirements; 
exemptions  revocation: 
published  M-96 

HEALTH  AND  HUMAN 
SERVICES  DSPARTMENT 
Health  Care  Finar>cing 
AdmlnlstratkMt 

MedKaid: 
Healtfi  maintenance 
organizations,  competrtive 
medical  plans,  arxl  health 
care  prepayment  plans- 
Prepaid  health  care 
organizations;  physician 
incentive  plan 


requirements;  correction: 
pubished  9-3-96 

Medicare: 

Special  enrolment  periods 
arxl  waiting  period; 
published  8-2-96 

INTERIOR  DEPARTMENT 

FM)  ar>d  Wildlife  Service 

Hunting  and  fishing: 

Refuge-spedfic  regulations; 
pubished  9-3-96 

INTERIOR  DEPARTMENT 

National  Paifc  Service 

Special  regulations: 

Lassen  Volcanic  h4ational 
Park.  CA;  boating,  fishing, 
and  Kmit  of  catch; 
pubished  9-3-96 

JUSTICE  DEPARTMENT 

Immigration  and 
Naturalization  Servica 

Immigration: 

Fees  for  moOons  to  reopen 
or  reconsider  when  filed 
concurrentty  with  any 
appication  for  relief  urxler 
Immigration  laws  for  wttich 
a  fee  is  chargeable: 
pubished  »-3-96 

TRANSPORTATION 
OEPARTMENT 

Faderal  Aviation 
Administration 

Airworttiiness  dkectives: 

AirtMs:  pubished  7-2&-96 

Boeing;  pubished  7-29-96 

Fokfcer.  pubished  7-29-96 

McOonnel  Douglas; 
pubished  7-29-96 

Pratt  &  Whitney;  pubished 
.     8-19-96 

Saab;  pubished  6-19-96 
Chid  restraint  systems: 

Booster  seats  and  vest-  and 
harness-type  systems, 
approval  withdrawn;  and 
lap  hekJ  systems;  existing 
prohibition  emphasis; 
published  6-4-96 

TRANSPORTATION 
DEPARTMENT 

Natiortal  Highway  Traffic 

Safety  Administration 

Motor  vehicle  content  labefing; 
passenger  cars  and  light 
vehicles;  dornestic  and 
foreign  content  information; 
published  9-3-96 

Motor  vehicle  safety 
standards: 

Child  restraint  systems- 
Chid  hstftiesses  and 
backless  restraints  use 
in  aircraft; 

manufacturers  labeling 
requirements;  pubished 
6-4-96 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Cranberries  grown  In 

Massachusetts  et  ai.; 

conrvnents  due  by  9-11-96; 

published  8-12-96 
Peanuts,  domestically 

produced;  comments  due  by 

9-12-96;  published  8-28-96 

AGRICULTURE 
DEPARTMENT 
AnImai  and  Plant  Health 
Inspection  Service 

Exportation  arxl  importation  of 
animals  and  anirTial 
products: 

Rinderpest  and  foot-end- 
mouth  disease;  disease 
stahjs  change- 
Czech  Republk:  and  Italy; 
comments  due  by  9-9- 
^      96;  pubished  7-9-96 

AGRICULTURE 

DEPARTMENT 

Food  Saiaty  and  Inspection 

Sarvica 

Meat  and  pouNry  irtspection: 
Shingle  packed  bacon;  net 
weight  statements; 
lebeing  requirement 
removed;  comments  due 
by  9-13-96;  pubished  8- 
14-96 

COMMERCE  DEPARTMENT 
Census  Bureau 

Foreign  b-ade  statistics: 
Customs  entry  records; 
colection  of  Canadtan 
Province  of  Origin 
information;  comments 
due  by  9-9-96;  pubished 
7-10-96 

COMMERCE  DEPARTMENT 

Nattonal  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 

management 

Alaska;  fisheries  of 
Exdusive  Economic  Zone 
and  repeal  of  North 
Pacific  fisheries  research 
plan;  comments  due  t>y  9- 
9-96;  published  7-12-96 

North  PadfR  fisheries 
research  plan; 
implementatk)n;  comments 
due  by  9-13-96;  pubished 
6-Z-96 

Northeastern  United  States 
fisheries;  comments  due 
by  9-12-96;  pubished  7- 
24-96 

Ocean  salmon  off  coasts  of 
Washington,  Oregon,  and 


California;  comments  due 
by  9-9-96;  pubished  6-23- 
96 
Pacific  Coasi  groundfish; 
comments  due  t>y  9-12- 
96;  pubished  6-2S-96 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Allowabie  individual 
compensation;  comments 
due  by  9-9-96;  published 
7-10-96 

ENERGY  DEPARTMENT 
Energy  Efficiency  and 
Renewat)le  Energy  Office  . 

Consumer  products;  energy 
conservation  program: 
Appliarwe  starxjards;  revised 
product  data  sheets; 
comments  due  by  9-9-96; 
published  8-27-96 
Refrigerators,  refrigerator- 
freezers,  and  freezers; 
comments  due  l)y  9-1 1- 
96;  published  8-12-96 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  poflution  contiol;  new 
motor  vehteles  and  engines: 
Highway  heavy-duty 
engines;  etnssiora 
control;  comments  due  by 
9-12-96;  published  7-19- 
96 
Air  programs:  fuels  arxl  fuel 
addttives: 

Reformulated  gasoine 
standards- 
Nitrogen  oxides; 
comments  due  by  9-9- 
96;  pubished  7-9-96 
Air  quaHty  implenrwntation 
plans: 

Preparation,  adoption,  arxl 
submtttal- 
Air  qualty  nxxlels 
guktelne;  corrvnenls 
due  by  9-11-96; 
pubished  8-12-96 
Trarisportation  corrformity 
rule;  flexibiity  arxl 
sbeamining;  comments 
due  by  9-9-96;  published 
7-9-96 
Air  quality  implementation 
plans;  approval  and 
pronrxjigation;  varkxjs 
States: 
Illinois;  comments  due  by  9- 

9-96;  published  8-8-96 
Massachusetts;  comments 
due  by  9-9-96;  published 
8-8-96 
Pennsylvania:  comments 
due  by  9-9-96;  published 
7-10-96 
WasNngton;  comments  due 
by  9-9-96;  pubished  8-8- 
96 
Air  qualty  implementation 
plans;  VAVapproval  arxl 
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promulgation;  various 
States;  air  quality  planning 
purposes;  desigriation  of 
areas: 

Colorado;  comments  due  tiy 
9-9-96;  published  8-23-96 
Illinois;  comments  due  t>y  9- 
9-96;  published  8-8-96 
Air  quality  planning  purposes; 
designation  of  areas: 
.Nevada;  comments  due  by 
9-11-96;  published  8-12- 
96 
Clean  Air  Act: 
State  operating  permits 
programs- 
New  HampsNre; 
comments  due  by  9-13- 
96;  published  8-14-96 
Hazardous  waste  program 
authorizations: 

Delaware;  comments  due  t>y 
9-9-96;  published  8-8-96 
Hazardous  waste: 
State  underground  storage 
tank  program  approvals- 
Connecticut;  comments 
due  by  9-9-96; 
published  8-9-96 
Delaware;  comments  due 
by  9-9-96;  published  8- 
5-96 
Pesticide  programs: 
Risk/benefit  information; 
reporting  requirements; 
comments  due  by  9-11- 
96;  published  8-12-96 
FARM  CREDIT 
ADMINISTRATION 
Farm  credit  system: 
Capital  adequacy  and 
customer  eligibility; 
miscellaneous 
amendments;  comments 
due  by  9-12-96;  published 
8-13-96 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  table  of 
assignments: 
Michigan;  comments  due  t>y 

9-9-96;  published  8-14-96 
Pennsylvania;  comments 

due  by  9-9-96;  published 

8-20-96 

FEDERAL  HOUSING 
FINANCE  BOARD 

Federal  home  toan  bark 
system: 
Budgets  approval; 

comments  due  by  9-9-96; 

published  8-9-96 

FEDERAL  TRADE 
COMMISSION 

Textile  Fiber  Products 
Identification  Act 
Teijin  Ltd.;  generic  ftoer 

name  application; 

comments  due  by  9-9-96; 

published  7-9-96 


HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Federal  regulatory  review: 
Food  addHives;  comments 
due  by  9-10-96;  published 
6-12-96 
Food  standards;  comments 
due  by  9-10-96;  published 
6-12-96 
Human  drugs: 
Internal  analgesic, 
antipyretic,  and 
antirtieumatic  products 
(OTC);  tentative  final 
rTK)rK)graph;  comments 
due  by  9-11-96;  published 
6-13-96 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Pubic  and  Inden  housing: 
PubHic  housing  families; 
strerigthening  role  of 
fatfiers;  regulatory 
devefcjpment;  comments 
due  by  9-13-96;  published 
7-30-96 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Federal  Housing  Enterprise 
Oversight  Office 

.  Risk-t>ased  capital;  comments 
due  by  9-9-96;  published  6- 
11-96 

INTERIOR  DEPARTMENT 

Indian  Affairs  Bureau 

Housing  improvement 
program: 

Administrative  guidelines 
simplifKation;  comments 
due  by  9-13-96;  published 
7-15-96 
Land  and  water 

Land  acquisitions- 

Navajo  partitiorted  land 
grazing  regulations; 
comments  due  by  9-9- 
96;  published  6-10-96 
Practice  and  procedure: 
Employment  preference; 
comments  due  by  9-10- 
96;  published  7-12-96 

INTERIOR  DEPARTMENT 
.Land  Management  Bureau 
Range  management: 
WHd  free-roaming  horses 

and  burros;  adoption  fees; 

comments  due  by  9-9-96; 

published  7-10-96 

JUSTICE  DEPARTMENT 

Immigration  and   . 

Naturalization  ServIca 

Immigration: 
Resettlement  assistance 
eligibility;  paroled  Outran 
or  Haitian  nationals; 


comments  due  t)y  9-10- 
96;  published  7-12-96 
Spouses  and  urrniarried 
chiklren  of  refugees/ 
asylees;  procedures  for 
filing  derivative  petitions; 
comments  due  by  9-9-96; 
published  7-9-96 
JUSTICE  DEPARTMENT 
Classified  national  security 
information  and  access  to 
classified  informatk^n; 
comnwnts  due  by  9-10-96; 
pubfished  7-12-96 
LEGAL  SERVICES 
CORPORATION 
Class  actkxis;  funding 
restrictkm;  comments  due 
by  9-12-96;  published  8-13- 
96 
EvK:tk>n  proceedings  of 
persons  engaged  in  illegal 
drug  activity;  representatkxi 
funding  restrictkxi; 
comments  due  by  9-12-96; 
published  8-13-96 
Redistricting;  funding 
restrictkjn;  comments  due 
by  9-12-96;  published  8-13- 
96 
Use  of  funds  from  sources 
other  than  Coqxxatkxi  (norv 
LSC  funds);  comments  due 
by  9-12-96;  published  8-13- 
96 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Credit  unkxis: 
Share  insurance  paymerrt 
and  appeals;  comments 
due  by  9-10-96;  published 
7-12-96 

NUCLEAR  REGULATORY 
COMMISSION 

Rulemaking  petitk>ns: 
IsoStent,  Inc.;  comments 
due  by  9-10-96;  published 
6-27-96 

PERSONNEL  MANAGEMENT 
OFFICE 

Altowances  and  diffferentials: 
Cost-of-living  altowances  in 
Alaska,  Hawaii,  Puerto 
Rko,  Guam,  and  U.S. 
Virgin  Islands;  partnership 
pilot  project;  comments 
due  by  9-11-96;  published 
8-12-96 
Health  benefits.  Federal 
emptoyees: 

Opportunities  to  enroll  and 
change  enrollmerrt; 
comments  due  by  9-9-96; 
published  7-9-96 

POSTAL  SERVICE 

Postal  electrons  commerce 
servces;  devetopment; 
conrvnents  due  by  9-13-96; 
published  8-14-96 

SECURITIES  AND 

EXCHANGE  COMMISSION 

Securities: 


Beneficial  ownership 
reporting  requirentenls; 
comments  due  by  9-9-96; 
published  7-11-96 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Load  lir>es: 
Great  Lakes  certificate 
extenskxi;  comments  due 
by  9-9-96;  published  7-9- 
96 

TRANSPORTATION 
DEPARTMENT 

Computer  reservatk>n  systems: 
Prohibitkxi  of  partk:ipating 
systems  from  engaging  in 
level  of  partKtpetkm  ihsl 
wouM  be  k>wer  tfian  level 
of  partk:ipetkyi  in  any 
other  system;  comments 
due  by  9-13-96;  published 
8-14-96 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
Alrtxis;  comments  due  by  9- 

10-96;  published  7-30-96 
AlliedSignal  Inc.;  comments 
due  by  9-9-96;  published 
7-10-96 
Boeing;  comments  due  by 
9-9-96;  published  7-9-96 
Fokker;  comments  due  by 
9-9-96;  published  7-9-96 
McDonnell  Douglas; 
comments  due  by  9-9-96; 
putjiished  7-9-96 
Pratt  &  Whitney;  comments 
due  by  9-10-96;  published 
7-12-96 
Short  Brothers  PLC; 
comments  due  by  9-9-96; 
published  7-29-96 
Short  Brothers  pic; 
comments  due  try  9-11- 
96;  published  8-1-96 
Ainworthiness  starxJBrds: 
Special  conditions- 
Cessna  rrxxlel  550 
airplar>e  (serial  number 
550-0801,  etc.); 
comments  due  by  9-13- 
96;  published  8-14-96 
Class  D  airspace;  comments 
due  by  9-9-96;  published  7- 
29-96 
Class  E  airspace;  comments 
due  by  9-13-96;  published 
7-29-96 

TRANSPORTATION 

DEPARTMENT 

Federal  Highway 

Administration 

Motor  carrier  safety  and 

hazardous  materials 

administratkxi: 

Proceedir>g,  investigations, 
and  disqualificatkxis  and 
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penalties;  practice  rules; 
convnenia  due  by  9-13- 
96;  puUtslwd  8-6-96 
K4otor  vehicle  safety 
standards: 

Parts  arxl  accessories 
necessary  for  safe 
operatiorv- 

AntitocK  brake  systems  on 
air-braked  truck  tractors, 
single-unit  trucks, 
buses,  tailers,  and 
converter  doKies; 
cormnents  due  by  9-10- 
96;  pubished  7-12-96 
TRANSPORTA-nON 
DEPARTMENT 
National  Higlwray  Traffle 
Safety  Admlnlstrallon 
Motor  vehicle  safety 
standards: 


Occupant  crash  protectiort- 
Safety  belt  fit 
improvennenl;  Type  2 
safety  belts  for 
adjustable  seats  in 
automobiles  with  gross 
weight  of  10,000 
pourxJs  or  less; 
comments  due  by  9-12- 
96;  published  7-29-96 
TREASURY  DEPARTIieNT 
Aloohol,  Tobacco  and 
FIrearme  Bureau 
Akx>hol,  tobacco,  arxl  other 
excise  taxes: 
Liquors  and  artnles  from 
Puerto  Rico  and  Virgin 
Islands;  Federal  regulatory 
review;  commerrts  due  by 
9-11-96;  published  6-13- 
96 


Akx>holk:  beverages: 

Distiled  spirits;  labeling  and 
adverti^rig- 

Grape  brandy,  unaged; 
comments  due  by  9-11- 
96;  published  6-13-96 

TREASURY  DEPARTMENT 

Internal  Revenue  Servica 

Estate  arxj  gift  taxes: 

Generatnn-skipping  transfer 
tax;  comments  due  by  9- 
10-96;  published  6-12-96 

Sale  of  seized  property; 
setting  of  minimum  price; 
comments  due  by  9~11- 
96;  published  6-13-96 


VETERANS  AFFAIRS 
DEPARTMENT 

Ad|udk»tk)n;  penskxis, 
oompensatkxi,  dependency, 
etc.: 

Diseases  associated  with 
exposure  to  herbicide 
agents- 
Prostate  cancer  and  acute 

arxj  sut>acute  peripheral 

neuropathy;  comments 

due  by  9-9-96; 

published  8-8-96 


)96 


"^ 
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CFR  CHECKUST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  skce  last 

week  and  which  is  now  availat>le  for  sale  at  the  Qovemment  Printirig 

Office. 

A  checklst  of  current  CFR  volumes  comprisir)g  a  complete  CFR  set 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  wtiich  is  revised  ninthly. 

The  annual  rate  for  subscription  to  all  revised  volumes  is  $883.00 

domestk:,  $220.75  additional  for  foreign  nrtailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 

P.O.  Box  371954.  Pittsburgh.  PA  15250-7954.  All  orders  must  be 

accompanied  by  remittance  (check,  money  order,  GPO  Deposit 

Account,  VISA,  or  Master  Card).  Charge  orders  may  be  telephoned 

to  the  GPO  Order  Desk.  Monday  through  Friday,  at  (20^  512-1800 

from  8:00  am.  to  4:00  p.m.  eastern  time,  or  FAX  your  ctnrge  orders 

to  (202)  512-2250. 

THto  Stock  Number 


1, 2  (2  Reserved) (869-028-OOOOM) $4.25 

3  (1995  CompikJtkxi                         .     . 
and  Parts  100  ar>d 
101) (869-028-00002-9) 22.00 


4 (869-028-00003-7) 

SPartK 

1-699  (86?K)28-00004-5) 

700-1199 (869-O28-O0005-3) 

1200-€nd,  6  (6 
Reserved) (869-028-00006-1) 


5.50 

26.00 
20.00 


7  Parts: 

0-26 (869-028-00007-0) 22.00 

27-45  (869-028-00008-8) 1 1 .00 

46-51  . (869-O28-00009-6) 13.00 

52  (869-028-00010-0) bJOO 

53-209 (869-02W)001 1-8) 17.00 

210-299 >  (869-028-00012-6) 35.00 

300-399  .._ (869-028-00013-4) 17.00 

400-699 (869-028-00014-2) 22.00 

70Q-899 (869-028-00015-1) 25.00 

900-999 (869-028-00016-9)  ......  30.00 

1000-1 199  (869-O2ft-00017-7) 35.00 

1200-1499  „ (869-028-00018-5) 29J00 

1500-1899  (869-028-00019-3) 41.00 

1900-1939  (869-028-00020-7) ]6J0O 

1940-1949  „.»... (869-028-00021-5) 31.00 

1950-1999 (869-028-00022-3) 3900 

200(Knd (869-028-00023-1) 15.00 

8 (869-028-00024-0) 23J)0 

9  Parts: 

1-199  „.. (869-028-00025-8) 30.00 

200-End  (869-028-00026^) 25.00 

10  Parts: 

0-50 (869-028-00027-4) 30.00 

51-199 ..  (869-O28-O0028-2) 24.00 

200-399 „..  (869-028-00029-1) 5.00 

400-499 (869-O28-0003O-4) 21.00 

500-£nd  (869-028-00031-2) 34.00 


11 


(869-028-00032-1) 15.00 


12  Parts: 

1-199  ..... (869-028-00033-9) 12.00 

200-219 ....._ (869-028-00034-7) 17.00 

220-299 (869-028-00035-5) 29.00 

300-499  .. (869^)28-00036-3) 21 .00 

500-599 ..„ (869-028-00037-1) 20.00 

MO-End  (869^)28-00038-0) 31.00 

13 (86(9-028-00039-8)  .......  18.00 


Feb.  1,  1996 

'Jon.  1,1996 
Jon.  1,  1996 

Jon.  1,  1996 
Jan.  1, 1996 


25.00       Jan.  1,  1996 


Jan.  1,  1996 
Jan.  1, 1996 
Jan.  1, 1996 
Jan.  1,  1996 
Jan.  1,  1996 
Jan.  1,  1996 
Jan.  1,  1996 
Jan.  1,  1996 
Jan.  1,  1996 
Jan.  1, 1996 
Jan.  1,  1996 
Jan.  1,  1996 
Jan.  1,  1996 
Jan.  1,  1996 
Jan.  1,  1996 
Jan.  1, 1996 
Jan.  1,  1996 

Jan.  I,  1996 

Jan,  1,  1996 
Jan.  1,  1996 

Jan.  1,  1996 
Jan.  1,  1996 
Jan.  1,  1996 
Jan.  1,  1996 
Jan.  1,  1996 

Jan.  1.  1996 

Jon.  1,  1996 
Jon.  1,  1996 
Jan.  1,  1996 
Jan.  1,  1996 
Jan.  1,  1996 
Jan.  1,  1996 

Mar.  1,  1996 


TMe 

60-139 .... 
140-199  .. 
200-1199 
I200-£nd 


.  (869-02fr-00041-0) 30A) 

.  (869-028-00042-8) 13A) 

.  (869^8-00043-6) 23A) 

.  (8694)28-00044-4) \6J0O 


15  Parts: 

0-299  (869-028-00045-2) 

300-799 (869-028-00046-1) 

800-End  (86W)284)0047-9) 

16  Parts: 

0-149 (869-028-00048-7) 

150-999 (869-028-00049-5) 

1000-End (8694)28-00050-9) . 

17  Parts: 

1-199 (869-028-00052-5) 

200-239 (869-0284)0053-3) 

240-End (8694)2W»054-1) 

18  Parts: 

1-149  (869-028-00055-0) 

150-279 (8694)28-00056-8) 

280-399 _ (869-0284)0057-6) 

400-End (869-0284)005ft-4) 


\6J0D 
18.00 

6i0 
26A) 

21.00 
25.00 
31.00 

17.00 
12.00 
13.00 
11.00 


19  Parts: 

1-140 (869-028-00059-2) 26.00 

141-199 (869-0284X»60-6) 23.00 

200-End  ™ (869-028-00061-4) 12.00 

20  Parts: 

1-399  (869-0284)0062-2) .. 

400^99 (86941284)0063-1) .. 

500-End  (86W)28-00064-9) .. 


0-199  _ (8694)28-00077-1) 30.00 

200-219 _.: (869-028-00078-9) 14.00 

220^99 (869-028-00079-7) 13.00 

500-699 (8694)28-00080-1) 14J0 

700-899 (8694)28-00081-9) 13.00 

900-1699 (869-02W)0082-7) 21.00 

1700-End (8694)2&4)008>5) 14.00 


25  (869-028-00084-3) 


32.00 


14 
1-59 


.  (869^41284)0040-1) MJOO       Jan.  1,  1996 


26  Parts: 

§§  1.0-1-1.60  (869-0284)0085-1) 21.00 

§§  1.61-1.169 (869-0284)0086-0) 34.00 

§§  1.170-1.300 (8694)2*4)0087-8) 24.00 

§§  1.301-1.400 (869-028-00088-6) 17.00 

§§  1.401-1.440 (869-0284)0089-4) 31.00 

§§1.441-1.500  (869-028-00090-8)  22.00 

§§  1.501-1.640 (869-0284)0091-6) 21.00 

§§  1.641-1.850 (869-028-00092-4) 25.00 

§§1.851-1.907 (869-028-00093-2) 26.00 

§§1.908-1.1000  (869-028-00094-1) 26.00 

§§1.1001-1.1400  {8694)284)0095-9) 26.00 

§§  1.1401-£nd  (869-0284)0096-7) 35.00 

2-29 (86W)284)0097-5) 28.00 

30-39  (869-02M)0098-3) 20.00 

40-49  „ (869-028-00099-1) 13.00 

50-299 (869-028-00100-9) 14.00 

300-499 (86W)2»4)0101-7) 25.00 


Jan.  1, 
Jan.  1, 
Jan.  1, 
Jan.  1. 

Jan.  1, 
Jan.  1, 
Jan.  1, 

Jan.  1, 
Jan.  1, 
Jan.  1, 

Apr.  1. 
Apr.  1, 
Apr.l, 

Apr.  1, 
Apr.l. 
Apr.l, 
Apr.l, 

Apr.l, 
Apr.l. 
Apr.l, 

Apr.l, 
Apr.  1, 
Apr.l, 


Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr. 


20.00 
35.00 
32.00 

21  Parts: 

1-99 (869-0284)0065-7) 16.00 

100-169 (8694)28-00066-5) 22.00 

170-199 (8694)284)0067-3) 29.00 

200-299 (869-028-00068-1) 7.00 

300-499 (8694)28-000694)) 50.00 

•500-599 (8694)284)0070-3) ...-.  28.W 

600-799 _ (869-028-00071-1) 8.50 

800-1299 (869-028-000724)) 30.00 

1300-End (8694)28-00073-8) 14.00 

22  Parts: 

1-299 (869-0284)0074-6) 36.00 

300-End (8694)2ft4X)075-4) 24.00 

23 „ (8694)28-00076-2) 21.00       Apr.l, 

24  Parts: 

May  1, 
May  1, 
May  1, 
May  1, 
Moy  1, 
May  1, 
May  1, 

May  1, 


Apr.l, 
Apr.  1, 


Apr 
Apr 
Apr 
Apr. 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 


996 
996 
996 
996 

996 
996 
996 

996 
996 
996 

996 
996 
996 

996 
996 
996 
996 

996 
996 
996 

996 
996 
996 

996 
996 
996 
996 
996 
996 
996 
996 
996 

996 
996 

996 

996 
996 
996 
996 
996 
996 
996 

996 


996 
996 
996 
996 
996 
996 
996 
996 
996 
996 
996 
996 
996 
996 
996 
996 
996 


VI 
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500-599.. 
600-€nd  . 

27PartK 

1-199  

200-€nd  .. 

28  Parts: 

1-42  

43-«nd  ... 


Numbar   - 

(869-O28-O0102-5) 

(869-028-00103-3) 


..  (869-028-00104-1) 
..(869-<128-O0105-0) 

Z  (869-026-00108-1) 
...  (869-026-W109-0) 


(§§1901.1  to 


29  Parts: 

0-99  

100^99.. 
500-899.. 
900-1899 
1900-1910 

1910.999) 
1910  (§§1910.1000  to 

end)  

1911-1925i 

1926 ^ 

1927-End , 

30  Parts: 

1-199  

200-699  ., 
•700-£nd 


.(869-02fr-00 108-4) 

.  (869-028-00109-2) 

.(869-O2M)0112-0) 

(869-026-00113-8) 


6J0O 
8.00 


13.00 

27A) 
22.00 

26J)0 
]2JB0 
36.00 
17Xn 


31 

0-199  

200-End  . 

32  Parts: 

1-39,  Vol. 
1-39,  Vol. 
1-39,  Vol.  p 
1-190 
191-399  .. 
400-629 
630-699 
700-799  .4.. 
800-€nd 


1-124  

125-199  .. 
200-£nd  . 

34  Parts: 

1-299  

300-399.. 
400-End  . 

35 

36  Parts 

K199  

200-End  . 

37 

38Psrts: 

0-17  

18-End  ... 

39 

40  Parts: 

1-51  ...... 

52  „... 

53-69  _... 

60  

61-71  

72-85  

86  _. 

•87-135  .. 
87-149 ._, 
150-189  ., 
190-259.. 
260-299., 
300-399.. 
400^424.. 


.(869-026-00115^ 

.(869-026-00116-2) 

.(869^)26-00117-1) 

(869-026-00118-9) 

.(869-026-00119-7) 
. (869-026-00120-1) 
.  (869-028-001  I^KD 

.  (869-02640122-7) 
.(869-026-00123-5) 


(869-026-00124-3) 

„....  (86W126-00125-1) 

(869-026-00126-0) 

-....  (869-028-00125-O 

(869^)26-00128-6) 

..._.  (869-026-00129HO 

(869-02640130-8) 

(869426-00131-6) 

(869-026-00132-4) 

„...  (86942640133-2) 

(86940-00134-1) 

(869-026-00135-9) 

.„..  (869-026-00136-7) 

(869-026-00137-*) 

......  (869-026-00138-3) 


22J0O 
27O0 
35.00 
36J0O 

25.00 
20.00 
XJOO 

15.00 
25.00 

15A) 
19.00 

i8.ra 

32.00 
38.00 
26.00 
14.00 
21.00 
22.00 

20.00 
27.00 
24.00 

25.00 
21.00 
37O0 

12.00 

15.00 
37.00 


.  (869-026-00140-5) 
.  (869-026-00141-3) 

.  (869-026-00142-1) 

.  (869-026-00143-0) 
.  (869^)26-00144-«) 
.  (869426-00145-6) 
.(869-026-00146-4) 
.  (869-O26-00147-2) 
.  (869-026-0014fr-l) 
.  (869-026-00149-9) 
. (869-028-00149-1) 
.  (86^426-00150-2) 
.  (869-02640151-1) 
.  (869426-00152^ 
.  (869-026-00153-7) 
.  (869426-00154-5) 
.  (869-028-00155-6) 


30.00 
30.00 

MM 


40.00 
39  A) 
11.00 
36A) 
36.00 
41.00 
40.00 
35.00 
41.00 
2bJ0O 
17O0 
40.00 
21.00 
33A) 


Apr. 

Apr. 
Apr. 

July 

July 

July 

July 

July 


.(869-026-00114-6) 33.00        July 


July 
July 
July 
July 

July 

July 
July 

July 
July 

2July 

2July 

2July 

July 

July 

July 

*July 

July 

July 

July 
July 
July 

July 
July 
July 

July 

July 
July 


(869-026-00139-1) 20.00        July 


July 
July 

July 

July 
J»iy 

July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 


990 
996 

996 
996 

995 
995 

996 
996 
995 
995 

995 

995 
995 
995 
995 

995 
995 
996 

995 
995 

964 
984 
984 
995 
995 
995 
991 
995 
995 

995 
995 
995 

995 
995 
995 

995 

995 
995 

995 


995 
995 

995 


995 
995 
995 
995 
995 
995 
995 
996 
995 
1995 
995 
995 
995 
996 


TM* 

425^99  , 
700-789. 
790-(nd 


8lock  Ninnbsr 

.  (869-026-00156-1) 3OD0 

.  (869-026-00157-0) 2SA) 

.  (869-026-00158-8)  ...„.  ISjOO 


41Cttaptars: 

1, 1-1  to  1-10 

1, 1-11  to  Appendbi,  2  (2  Rewrved) 

3-6....„ 

7 - 

9 

10-1 7  „ 

18,  Vol.  I,  Ports  1-5 

18,  Vol.  II,  Ports  6-19 


13A) 
MJOO 
14J0O 

6jao 

ASS 
MM 

9M 
}ZM 
13.00 


18,  Vol.  HI,  Ports  20-52 - MM 

19-100  13.00 

1-100  (869-026-00159-6) 9.50 

101  .....^ (86W)26-0016O4) 29X10 

102-200  .„ (869-028-00161-1) 17.00 

201-€nd  (869-026-00162-6) MM 

42  Parts: 

1-399  (869-O26-00163-4)  _....  26.00 

400-429 (869-026-00164-2) 26.00 

430-Er>d  (869426-00165-1) 39O0 

43Parts: 

1-999  (869-026-00166-9) 23.00 

1000-3999  (869-026-00167-7) 3}M 

4000-€nd „_ (869-026-00168-5) 15.00 


45  Parts: 

1-199  > (869-022-00170-7) 22.00 

200-499 (869-026-001 7 1-5) 14.00 

50O-1 199 (869-026-00172-3) 23« 

1200-End - (869-026-00173-1) ......  26.00 

46  Parts: 

1-40  (869-026-00174-0) 21 OO 

41-69  (869-026-00175-8) 17.00 

7049  (869-026-00176-6) 8.50 

90-139 (869-026401 77-4) \SM 

140-155 (869-026-001 78-2) \2M 

156-165 (869-026-00179-1) 17.00 

166-199 (86W)26-0018O-4) 17.00 

200-499 (86W)26-00181-2) \9M 

500-End  (869-026-00182-1) MM 

47Pans: 

0-19 „ (869-02640183-9) 2iM 

20-39  (86W)26-001»4-7) 2]M 

40-69 (869-026-00185-6) 14J0 

70-79  » (869-02640186-3) 2AM 

80-&HJ  .„ (869-026-00187-1) XM 

48Ct)apl»rs: 

1  (Ports  1-51)  „ (869-026-00188-0) 39O0 

1  (Ports  52-99)  (869-02640189-8) ..._.  2AM 

2  (Ports  201-251) (869^)26-00190-1) ......  17O0 

2  (Ports  252-299) (869-026-00191-0) ...-.  13.00 

3-6 (869-02640192-8) 23O0 

7-14 „ (869426-00193-6) 28O0 

15-28  ; (869-026-00194^) 31O0 

2^*Ki (869426-00195-2) 19O0 

49PSI1S: 

1-99 (869-O26-00196-1) 25O0 

100-177 (86W)26-00197-9) 34.00 

1 78-199 (869-026-00198-7) 22iJ0 

200-399 (869-026-00199-5) 3aOO 

400-999  ■ „_ (869-02640200-2) 40.00 

1000-1 199  (869-026-00201-1) ...-.  MM 

1200-End ^ (869-026-00202-9) MM 


501 

1-199 (869^42640203-7) .... 

200-499 (869-O2640204-6)  .„. 

600-€nd  .- (869-026-00205-3)..... 


CFS  Index  and  Findings 


July  1 
July  1 
Julyl 

>July  1 

'July  1 

»July  1 

iJuly  1 

sjuly  1 

»July1 

»July  1 

>July  1 

sjuly  1 

'July  1 

sjuly  1 

Julyl 

July  1 

Julyl 

Julyl 


Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 


....  (869-026-00169-3) 2AM       Oct.  1 


Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
-Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.l 
Oct.  1 


26.00  Oct.  1 
22M  Oct.l 
27O0       Oct.l 


995 
995 
995 

984 
984 
984 
984 
984 
984 
984 
984 
984 
984 
984 
995 
995 
996 
995 

995 
995 
995 

995 
995 
995 

995 

995 
995 
995 
995 

995 
995 
995 
995 
995 
995 
995 
995 
995 

995 
995 
995 
995 
995 


995 
995 
995 
995 
995 
995 
995 
995 

995 
995 
995 
995 
995 
995 
995 

995 
995 
995 


.  (869-026-00061-7) ......  35.00   Jon.  1, 1996 
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TNto  Stock  NumlMr 

Complete  1996  CFR  set itiJOO  1996 

Microfictw  CFR  Edition: 

Subscriptioo  (moled  OS  issued) 264.00  1996 

IndMduol  copies *. —      IXW  1996 

Complete  set  (one-lime  moling) 264.00  199S 

Corrplete  set  (one-time  moing) 244.00  1994 

Complete  set  (one-time  moing) 223.00  1993 

■  Because  Title  3  is  an  annud  coniplalion,  ttiis  volume  and  dH  previous  volumes 
should  be  retained  as  a  permanent  reference  source. 

2Tbe  July  1,  1965  edition  o(  32  CfS  Ports  1-109  contains  a  note  only  for 
Ports  1-39  Ifwiusive.  Fa  ttte  ful  text  ol  ttw  Oeterae  Acquisiiion  Reguloilions 
In  Ports  1-39,  consult  ttw  tt«ee  CFR  volumes  issued  as  of  July  1,  1984,  containing 

tnOSS  OOTiS* 

^The  July  1,  I98S  edHion  ol  41  CFS  ClKplers  1-100  contains  a  note  only 
tor  Chapters  1  to  49  Inclusive.  For  the  ful  text  of  procuement  regulolions 
in  Chapters  1  to  49,  consult  the  eleven  CFR  volumes  issued  as  of  July  I, 
1964  containing  those  chapters. 

<No  onwndments  to  this  volume  were  promulgated  during  the  period  Apr. 
I,  1990  to  Mar.  31,  1996.  The  CFR  volume  Issued  April  I,  1990,  should  be 
retained. 

*No  amerxfcnents  to  this  volume  were  promulgatod  during  the  period  JUy 
1,1991  to  June  30, 1996.  The  CFR  volume  issued  July  1,  1991,  should  be  retained. 


■  •  • 
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TABLE  OF  EFFECTIVE  DATES  AND  TIME  PERIODS— SEPTEMBER  1996 


This  taMe  is  used  by  the  Office  of  the 
Federal  Register  to  compute  certain 
dates,  such  as  efiiective  dates  and 
comment  deadlines,  which  appear  in 
agency  documents.  In  computing  these 


dates,  the  day  after  publication  is 
counted  as  the  first  day. 

When  a  date  falls  on  a  weekend  or 
holiday,  the  next  Federal  business  day 
is  used.  (See  1  CFR  18.17) 


A  new  table  will  be  published  in  the 
first  issue  of  each  month. 


)96 


Date  OF  FR 

PUeUCATIOM 

15DAYSAFTEB 
PUBUCAHON 

30  DAYS  AFTEB 
PUBUCATK)N 

45  DAYS  Af-ltR 
PUSUCATION 

60  DAYS  AFTER 
PUSUCATION 

90  DAYS  AFTER 
PUBUCATION 

Septembers 

September  18 

Octobers 

October  18 

November  4 

December  2 

Septefnber4 

September  19 

October  4 

October  21 

Novemt}er4 

Decembers 

Septembers 

September  20 

October  7 

October  21 

Novemt)er  4 

December  4 

Septembers 

September  23 

October7 

October  21 

November  5 

Decembers 

Septembers 

September  24 

Octobers 

October  24 

November  8 

December  9 

September  10 

September  25 

October  10 

October  25 

November  12 

December9 

Septemberll 

September  26 

Octoberll 

October  28 

November  12 

December  10 

Septeriberl2 

September  27 

October  15 

October  28 

November  12 

December  1 1 

September  13 

September  30 

October  15 

October  28 

November  12 

December  12 

September  16 

October  1 

October  16 

October  31 
November  1 

Novemt)er  15 
November  18 

December  16 

September  17 

October  2 

October  17 

December  16 

SeptefT^}er  18 

1 

Octobers 
October  4 

October  18 

November  4 

November  18 

December  17 

Septeniberig 

October  21 

November  4 

Novemt)er  18 

December  18 

September  20 

October7 

October  21 

Novemt>er  4 

November  19 

December  19 

September  23 

Octobers 

October  23 

November  7 

Novemt)er22 

December  23 

September  24 

October  9 

October  24 

Novemt)er  8 

November  25 

December  23 

September  25 

j 

October  10 

October  25 

November  12 

November  25 

December  24 

Septefrber26 

October  11 

October  28 

November  12 

November  25 

December  26 

September  27 

October  15 

October  28 

November  12 

Novemt)er  26 

December  26 

Septem 

ber30 

October  15 

Octobers© 

November  14 

November  29 

December  30 

Would  you  like 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  t>een  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  txjth. 

LSA  •  List  of  CFR  Smrtions  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  putiiished  in  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  form. 
Entiles  indicate  the  nature  of  the  changes — 
such  as  revised,  removed,  or  corrected. 
$26.00  per  year. 

Fsderal  Register  Index 

The  index,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entiles  are  carried 
primarily  under  the  names  of  ttie  issuing 
agencies.  Significant  subjects  are  carried 
as  cross-references. 
$24.00  per  year. 


A  hnOing  aid  is  included  in  each  publication  wtxch  lists 
federal  Register  page  numbers  <mth  the  date  ol  poWca/ion 
in  the  Federal  Register 


Ordir  ProcMUng  CodK 

*5421 


Superintendent  of  Documents  Subscription  Order  Form 

Charg0  your  onttr. 

Fax  year  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


I — I    YES,  enter  the  following  indicated  subscriptions  for  one  yean 


k.  ^  ^ 


LSA  ♦  List  of  CFR  Sections  Affected  (LCS)  at  $26.00  each 

Federal  Register  Index  (FRSU)  at  $24.00  each 


The  total  cost  of  my  order  is  $ 


, .  Price  includes 

regiilar  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  persona]  name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


(Street  address) 


Fot  prirac)^  dMcfc  box  behm: 

Q  Do  not  make  my  name  available  to  other  mailers 

Check  aMtbod  of  paymeirtr 

Q  Check  payable  to  Superintendent  of  Oocuments 

□  GPO  Deposit  Account 

□  VISA  □  MasterCard 


-D 


(expiration) 


m 


(City,  Sute.  Zip  code) 


(Daytime  phone  including  area  code) 


(Purchase  order  no.) 


(Authorizing  signature)  ^6 

Tkamk  you  for  your  order! 

Mail  to:    Siqierintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh,  PA  15250-7954 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 


Know  vhea  to  expect  your  renewal  nolice  and  keep  a  eood  tiiiiig  coiiiiii(.  To  keep  our  subscription 
ptices  down,  the  Govemment  Printing  0£Boe  mails  each  sahscrihcr  only  one  renewal  notice.  You  can 
leant  w|en  you  will  get  your  renewal  notk:e  by  checking  the  number  diat  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example'. 


I&S 


A  renewal  notice  will  be 
lent  appKnimatdy  90  dayt 
bcfoie  this  date. 
....^ / .   .... 


SMITB212J 
;  JOHN  SMITH 
212  MAIN  STREET 
: FORBSTVILLE  MD  20747 


DEC97R1  S  ;aFRDO     SICITH212J 

;  JJOHN  SMITH 

:  :212  MAIN  STREET 

:  :  FORESTVILLE  MD  20747 


A  renewal  nodoe  wiU  be 
•ent  appraximatdy  90  dayt 
befiare  dUs  dace. 

/ : 

DEC97R1  • 


To  be  sve  that  your  service  continues  without  interru^on,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superimendent  of  Documents,  Washington.  DC  20402-9372  with  the  pcopes  remittance.  Your  service 
willbe 


Jti  rhaiif  jiwir  adrtirw  Please  SEND  YOUR  MAILING  LABEL,  along  widi  your  new  address  to  the 
Superimendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

lb  InqJiR  abo^yittr  ratecriptioo  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  cofiespondence,  to  the  Superintendent  of  Documents,  Atm:  Chief ,  Mail  List  Branch,  Mail  , 

Stop:  SSOM,  Washington,  DC  20402-9375. 

lb  ordir  a  new  Atbscriptkm:  Please  use  die  order  form  provided  below. 


wm  a^v*  «v»^*  a^v*  mm  •«••  ^b*^v«  mm^ 


•5468 

DYE 


i 


Suparintandent  of  Documents  Subscription  Oder  FOim     CtarvvjmrerdM: 


^  ^  J 


please  enter  my  sut)8criptions  as  \dkfHs: 


Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


The  totaJ  cdst  of  nny  order  is  $ .  (Indudos 

regular  shipping  and  handling.)  Price  subject  to  change. 


subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  LSA  List 

I0f  Code  of  Federal  Regulations  Sections  Affected,  at  $544  ($680  foreign)  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $494  ($617.50  foreign)  each  per  year. 

For  privacy,  check  box  below: 

Q  Do  not  make  nny  name  available  to  ottier  mailers 

Check  meltvxl  of  payment 

□  Check  payable  to  Superintendent  of  Docunents 

QGPO  Deposit  Account   |    |    |    ||    iTI-fl 

□VISA     □  MasterCard   |    |    |    |    Itewxration dato 

I    I    i    I    I    I    I    I    I    I    I    I    I    I    I    I    I    I    I    I   I 

Thank  you  for  your  o/derl 


Conipany  or  psrsonai  n«m« 


(Ptoaa*  typ*  or  print) 


AddKkxMy  addraM/attcnUon  few 


StrMtaddraM 


City;  Stat*,  bp  c»d* 


Daytime  phone  Indudino  area  cod* 


Purchaae  otiter  number  (optional 


Authorizing  signature  «m 

Mai  To:  Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh.  FVk  15250-7954 


NEW  EDITION 


Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

Revised  January  1,  1994 

The  GUIDE  is  a  viseful  reference  tool, 
compiled  from  agency  regulations,  designed  to 
assist  anyone  with  Fsderal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  docviment. 

Compiled  by  the  Office  of  the  Fiederal 
Register,  National  Archives  and  Records 
Administration. 


Superintendent  of  Documents  Order  Form 


Order  Prooeesing  Cods: 

*7296 


Charge  your  order. 
It's  easy! 


va/r 


To  fax  your  orders  (202)  51 2-2250 


Q  YES,  send  me subscriptions  to  1994  Guide  to  Record  Retention  Requirements  in  the  CFR, 

S/N  069-000-00056-8,  at  $20.00  ($25.00  foreign)  each. 

The  total  cost  of  my  order  is  $ .  (Includes  regular  shipping  and  handling.)  Price  subject  to  change. 


Company  or  personal  name 


Additional  address/attention  line 


Street  address 


City,  State,  Zip  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 


(Rease  type  or  print) 


Check  method  of  payment 

Q  Check  payable  to  Superintendent  of  Documents 


□  GPO  Deposit  Account                         |         - 

UVIbA       U  Mastercard                |           (expiration  date) 

IT                                   IT 

Thank  you  for  your  order! 


4/a* 


Authorizing  "signature 

Mail  to:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh.  PA  15250-7954 


Public  Laws 


104th  Congress,  2ncl  Session,  1996 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregulary  upon  enactment,  for  the  104th  Congress,  2nd  Session,  1996. 

Individual  taws  also  may  be  purchased  from  the  Superintendent  of  Documents,  Washingrton.DC 
20402-9328.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for  announcements  of 
newly  enacted  laws.) 


Superintendent  of  Documents  Subscriptions  Order  Form 
I I  Yfea ,  enter  my  subscription(s)  as  foUows: 


Charge  your  order. 
It'8  Eaayl 


Fax  your  orders  (202)  512-2250 
PtMme  your  orders  (202)  512-1800 


subscriptions  to  PUBLIC  LAWS  for  the  104th  Congress,  2nd  Session,  1996  for  $160  per  subscription. 


The  total  cof  t  of  my  order  is  $ . 


postage  and  {handling  and  are  subject  to  change 

i 

F^TSonal 


International  customers  please  add  25%.  Prices  include  regular  domestic 


(Company  or  I 


I  Name) 


(Please  type  or  print) 


(Additional  ad()ress/attention  line) 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

[U  GPO  Deposit  Account         IIIL 


-D 


(Street  address] 


I I  VISA  or  MasterCard  Account 


City,  State,  ZIPCode) 


(Credit  card  expiration  date) 


Thtmkyoufor 
your  order! 


(Daytime  phonf  including  area  code) 
Orsef  I 


(Purchase  Orse^  No.) 

May  we  make  your  nanM/address  atvaiiable  to  other  malen? 


YES   NO 


(Authorizing  Signature) 

Mail  To:    Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh,  PA  15250-7954 
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1-2250 
t-1800 


nts 

l-D 


oufor 
order! 

«96 


)96 


^^1 

ill.^^^1 

- 

Q^^^^H 

• 

^l. 

. 

)96  ^H 

^B 

UMI 

^^1 

^H 

THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL 

^^^H 

PUBLICATION  MAY  AFFECT  THE  QUALITY  OF 

1 
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Washington,  DC,  see  announcement  on  the  inside  cover 
of  this  issue. 
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SUBSCRIFnONS  AND  COPIES 


FEDERAL  REGISTER  Published  daily,  Mondaythrough  Friday, 
(not  publishtd  on  Saturdays,  Sundays,  w  on  onicial  holidays),  by 
the  Office  of  the  Federal  Register,  National  Archives  and  Records 
Administration,  Washington,  DC  20408,  under  the  Federal  Register 
Act  (49  Stat.  500,  as  amended;  44  U.S.C.  Ch.  15)  and  the 
regulations  erf  the  Administrative  Committee  of  the  Federal  Register 
(1  CFR  Ch.  I).  Distribution  is  made  only  by  the  Superintendent  of 
Documents,  US.  Government  Printing  Office,  Wasnington,  DC 
20402. 

The  Fedoal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  oy 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress  and  other  Federal  agency  documents  of  public 
interest.  Documents  are  on  file  for  public  inspection  in  the  Office 
of  the  Federal  Register  the  day  before  they  are  published,  unless 
earlier  filing  is  requested  by  the  issuing  agency. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  this  issue  of  the  Federal  Register  as  the  official  serial 
publication  astablished  under  the  Federal  Register  Act.  44  U.S.C. 
1507  provides  that  the  contents  of  the  Federal  Register  shall  be 
judicially  noticed. 

The  Federal  Register  is  published  in  paper,  24x  microfiche  and  as 
an  online  database  through  GPO  Access,  a  service  of  the  U.S. 
Government  Printing  Office.  The  online  edition  of  the  Federal 
Register  on  CPO  Access  is  issued  under  the  authority  of  the 
Acmiinistrative  Committee  of  the  Federal  Register  as  the  official 
legal  equivalent  of  the  paper  and  microfiche  editions.  The  online 
database  is  luidated  by  6  a.m.  each  day  the  Federal  Register  is 
published.  The  database  includes  both  text  and  graphics  from 
Volume  59.  Number  1  (January  2,  1994)  forward.  Free  public 
access  is  dvailable  on  a  Wide  Area  Information  Server  (WAIS) 
through  the  Internet  and  via  asynchronous  dial-in.  Internet  users 
can  access  the  database  by  using  the  World  Wide  Web;  the 
Sup>erintendent  of  Documents  home  page  address  is  http:// 

www.access.fipo.gov/su docs/,  by  using  local  WAIS  client 

software,  or  (y  telnet  to  swais.access.gpo.gov,  then  login  as  guest, 
(no  password  required).  Dial-in  users  snould  use  communications 
software  and  modem  to  call  (202)  512-1661;  type  swais,  then  login 
as  guest  (no  password  required).  For  general  information  about 
GTO  Access,  contact  the  GPO  Access  User  Support  Team  by 
sending  Internet  e-mail  to  gpoaccess@gpo.gov;  by  &xing  to  (202) 
512-1262;  or  by  calling  (202)  512-1530  between  7  a.m.  and  5  p.m. 
Eastern  time^  Monday--rriday,  except  for  Federal  holidays. 

The  annual  ^bscription  price  for  the  Federal  Register  paper 
edition  is  $4^4,  or  S544  for  a  combined  Federal  Reraster,  Federal 
Register  Indox  and  List  of  CFR  Sections  Affected  (L^A) 
suSscriptionrthe  microfiche  edition  of  the  FederaJ  Register 
including  the  Federal  Register  Index  and  LSA  is  S433.  Six  month 
subscriptions  are  available  for  one-half  the  annual  rate.  The  charge 
for  individual  copies  in  paper  form  is  S8.00  for  each  issue,  or  $8.00 
for  each  group  of  (xaees  as  actually  bound;  or  $1.50  for  each  issue 
in  microfich*  form.  All  prices  include  regular  domestic  postage 
and  handling.  International  customers  please  add  25%  for  foreign 
handling.  Remit  check  or  money  order,  made  payable  to  the 
Superintendent  of  Documents,  or  charge  to  your  GPO  Deposit 
Account,  VISA  or  MasterCard.  Mail  to:  New  Orders, 
Superintendent  of  Docviments.  P.O.  Box  371954,  Pittsburgh,  PA 
15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Federal  Register. 

How  To  Citei  This  Publicatioii:  Use  the  volume  number  and  the 
page  nimibei).  Example:  61  FR  12345.. 


PUBUC 

Subscriptioiis: 
Paper  or  fiche  202-512-1800 

Assistance  with  public  subscriptions  512-1806 

General  online  infeimation  202-512-1530 
Single  copies4>ack  copies: 

Paper  or  fiche  512-1800 

Assistance  with  public  single  copies  512-1803 

FEDERAL  AGENCIES 
Subscriptions: 

Paper  or  fiche  523-5243 

Assistance  with  Federal  agency  subscriptions  523-5243 

For  otbar  teiepbone  nnmbers,  see  the  Reader  Aids  McUon 
at  the  end  of  tliis  issue. 


FEDERAL  REGISTER  WORKSHOP 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
HOW  TO  USE  IT 

FOR:         Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 
Regulations. 

WHO:       Sponsored  by  the  Office  of  the  Federal  Register. 
WHAT:     Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 
Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

WHY:       To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


NEW  YORK,  NY 

WHEN: 

September  17,  1996  at  9:00  am. 

WHERE: 

National  Archives — Northwest  Region 

201  Varick  Street,  12th  Floor 

New  York,  NY 

RESERVATIONS: 

800-688-9889 

(Federal  Information  Center) 

WHEN: 
WHERE: 


RESERVATIONS: 


WASHINGTON,  DC 

September  24,  1996  at  9:00  am. 

Office  of  the  Federal  Register 

Conference  Room 
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Drug  Enforcement  Administration 
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Applications,  hearings,  determinations,  etc.: 
Johnson  Matthey,  Inc.,  46664-46666 
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Meetings: 
Foreign  Medical  Education  and  Accreditation  National 
Committee,  46637 

Employment  and  Training  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  46666-46667 

Energy  Department 

See  Energy  Information  Administration 
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46638 

Engineers  Corps 

NOTICES 

Environmental  statements;  availability,  etc.: 
Food  and  Drug  Administration  Laboratory,  CA,  46635 
Jackson  Hole,  WY;  Snake  River  channel  between  Grand 
Teton  National  Park  and  South  Park  Elk  Feed 
Groimds;  environmental  restoration,  46635—46636 
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Airworthiness  directives: 

Beech,  46574-46576 

Israel  Aircraft  Industries,  Ltd.,  46576-46577 

Saab.  46572-46574 

Federal  Communications  Commission 

RULES 

Radio  broadcasting: 
AM  broadcast  stations — 
Technical  assignment  criteria;  correction,  46563 
Radio  services,  special: 
Low  power  radio  and  automated  maritime 

telecommunications  system  operations  in  216-217 
MHz  band,  46563-46570 
Telecommunications  Act  of  1996;  implementation: 
Common  carrier  services — 
Over-the-air  reception  devices;  restrictions  preemption, 
46557-46562 
PROPOSED  RULES 

Telecommunications  Act  of  1996;  implementation: 
Common  carrier  services — 
Over-the-air  reception  devices;  restrictions  preemption, 
46603-46607 


/^ 


IV 


Federal  Register  /  Vol.  61,  No.  172  /  Wednesday,  September  4.  1996  /  Contents 


ifcr 


NOTICES 

Agency  information  collection  activities: 
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See  Food  and  Drug  Administration 
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Presidential  Documents 


Presidential  Determination  No.  96-43  of  August  27,  1996 

Extension  of  the  Exercise  of  Certain  Authorities  Under  the 
Trading  With  the  Enemy  Act 


Memorandum  for  the  Secretary  of  State  [and]  the  Secretary  of  the 
Treasury 

Under  section  101(b)  of  Public  Law  95-223  (91  Stat.  1625;  50  U.S.C.  App. 
5(b)  note),  and  a  previous  determination  made  by  me  on  September  8, 
1995  (60  FR  47659),  the  exercise  of  certain  authorities  under  the  Trading 
With  the  Enemy  Act  is  scheduled  to  terminate  on  September  14,  1996. 

I  hereby  determine  that  the  extension  for  1  year  of  the  exercise  of  those 
authorities  with  respect  to  the  applicable  countries  is  in  the  national  interest 
of  the  United  States. 

Therefore,  pursuant  to  the  authority  vested  in  me  by  section  101(b)  of 
Public  Law  95-223,  I  extend  for  1  year,  until  September  14,  1997,  the 
exercise  of  those  authorities  with  respect  to  countries  affected  by: 
^1)  the  Foreign  Assets  Control  Regulations,  31  CFR  Part  500; 

(2)  the  Transaction  Control  Regulations,  31  CFR  Part  505;  and  * 

(3)  the  Cuban  Assets  Control  Regulations,  31  CFR  Part  515. 

The  Secretary  of  the  Treasury  is  authorized  and  directed  to  publish  this 
determination  in  the  Federal  Register. 


O^JXUXiULiA  <PtUukidkn6;kA 


IFR  Doc.  96-22710 
Filed  9-3-96:  8:45  am] 
Billing  code  4810-31-M 


THE  WHITE  HOUSE, 
Washington,  August  27,  1996. 
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Rules  and  Regulations 


Federal  Register 
Vol.  61,  No.  172 

Wednesday.  September  4.  1996 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  put)lished  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Docun>ents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  PERSONNEL 
IMANAGEMENT 

5  CFR  Parts  317  and  412 
RiN  3602-AF96 

Executive,  Management,  and 
Supervisory  Development 

AGENCY:  Office  of  Personnel 

Kianagement. 

ACTION:  Final  rule. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  final 
regulations  to  eliminate  the  3-year 
limitation  on  the  validity  of 
Qualifications  Review  Board  (QRB) 
certification  for  appointment  to  the 
Senior  Executive  Service  (SES).  The 
Office  is  also  revising  its  regulations 
governing  executive  and  management 
development.  The  coverage  has  been 
expanded  to  include  supervisory 
development.  The  revised  regulations 
present  broad  program  criteria  on  the 
systematic  development  of  executives, 
managers,  supervisors,  and  candidates 
for  these  positions.  They  also  establish 
minimiun  requirements  for  formal  SES 
candidate  development  programs.  The 
revisions  are  intended  to  promote 
training  and  development  activities 
which  foster  a  corporate  perspective  of 
Government  within  the  Federal 
executive  cadre. 

«   EFFECTIVE  DATE:  October  4, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Constance  Maravell  at  202-606-1832. 
SUPPLEMENTARY  INFORMATION:  OPM 
published  proposed  regulations  to  make 
changes  in  parts  317  and  412  on 
December  11, 1995  (60  FR  63454).  We 
received  comments  from  7  agencies,  1 
individual,  and  the  Senior  Executives 
Association  (SEA).  Most  comments  were 
supportive  of  the  changes.  There  were 
some  reservations  about  requirements 
for  SES  candidate  development 
programs. 


Part  317— Employment  in  the  Senior 
Executive  Service 

The  proposed  regulations  included  a 
change  in  5  CFR  317.501(c)(5)  which 
would  have  allowed  Executive 
Resources  Boards  to  refer  to  the 
selecting  official  all  candidates  as  best 
qualified  when  there  were  less  than  10 
applicants  for  a  position.  This  was 
proposed  in  response  to  a 
recommendation  from  the  Executive 
Resources  Management  Group's  (ERMG) 
Staffing  Work  Group,  with  the  goal  of 
simplifying  and  streamlining  the  merit 
staffing  process.  However,  we  recognize 
that  such  a  provision  presents 
difficulties  in  the  context  of  other 
requirements  of  5  CFR  317.501(c), 
calling  for  the  "relative  ranking  of  the 
candidates"  and  requiring  selection 
"from  among  the  candidates  identified 
as  best  quaUfied."  Two  agencies  as  well 
as  the  Senior  Executives  Association 
raised  concerns  relating  to  the 
interpretation  and  application  of  the 
proposed  revision.  In  evaluating  the 
proposal  and  the  subsequent  comments, 
we  placed  primary  emphasis  on  the 
language  of  the  merit  principle  requiring 
selection  and  advancement  "solely  on 
the  basis  of  relative  ability,  knowledge, 

and  skills (5  U.S.C.  2301(b)(1)). 

In  light  of  these  considerations,  the 
proposals  has  been  deleted  from  the 
final  regulation. 

Another  recommendation  put  forward 
by  the  ERMG's  Staffing  Work  Group 
involves  a  larger  role  for  agencies  ya  the 
management  of  the  QRB  process.  Two 
agencies  commenting  on  these  proposed 
regulations  recommended  that  the  QRB 
process  be  delegated  to  agencies  or, 
alternatively,  eliminated  entirely.  Our 
research  of  the  legislative  history  of  the 
Civil  Service  Reform  Act  indicates  that 
Congressional  intent  in  legislating 
Qualifications  Review  Boards  was  to 
assure  an  independent  review  of 
executive  qualifications  outside  the 
selecting  agency.  This  is  incompatible 
with  full  delegation  of  the  QRB  process 
to  agencies.  We  currently  have  an 
interagency  advisory  group  reviewing 
the  function  and  operations  of  the  QRBs 
as  they  are  presently  conducted.  If  we 
conclude  that  the  QRB  process  does  not 
"add  value"  to  the  selection  of  Federal 
executives,  we  will  recommend 
appropriate  changes,  including 
revisions  to  the  statute  if  necessary. 


Part  412 — Executive,  Management,  and 
Supervisory  Development 

One  agency  raised  a  question  about 
sabbaticals,  which  are  spelled  out  in 
statute  (5  U.S.C.  3396(c))  and  which  are 
not  covered  in  this  final  rule.  The 
question  concerned  whether  agencies 
would  have  complete  authority  for 
deciding  the  merits  of  requests  for 
sabbaticals.  Agencies  have  always  had 
complete  decision-making  authority 
regarding  the  use  of  sabbaticals. 
Agencies  should  continue  to  report  the 
use  of  sabbaticals  to  OPM,  including 
submission  of  appropriate 
documentation  (currently  OPM  Form 
1390,  Executive  Personnel  Transaction). 

One  agency  suggested  including  the 
role  of  "team  leader"  in  the  supervisory, 
managerial,  and  executive  continuum. 
At  this  time  the  role  of  the  team  leader 
is  still  evolving  and  may  vary  widely, 
depending  on  the  type  of  team  or  the 
specific  agency.  There  is  no  prohibition 
barring  an  agency  from  setting  whatever 
training  policies  it  deems  appropriate 
for  the  training  of  teams  and  team 
leaders.  However,  we  are  not 
broadening  the  scope  of  part  412  to 
incorporate  such  a  requirement  for  all 
agencies. 

Another  agency  asked  for  verification 
of  its  assumption  that  a  person  who 
leaves  the  Government  and  has  been 
certified  as  qualified  for  the  SES  by  a 
QRB  retains  that  certification.  Since  the 
certification  has  no  time  limit,  this  is  a 
correct  assumption.  The  individual 
could  use  that  certification  to  return  to 
the  Government  and  receive  a 
noncompetitive  appointment  to  the  SES, 
provided  that  he  or  she  had  competed 
Govemmentwide  to  enter  the  Candidate 
Development  Program  (CDP). 

One  agency  commented  that  agencies 
should  be  encouraged  to  train  their 
managerial  corps  as  needed  to  meet 
their  program  needs  rather  than  being 
required  to  provide  managerial  training 
generally.  The  regulations  require  that 
training  and  development  programs  be 
consistent  with  an  agency's  strategic 
plan.  We  would  like  to  emphasize  the 
importance  of  training  for  enhancing 
organizational  achievement.  Training 
and  development  play  a  critical  role  in 
assuring  high  quality  customer  service, 
information  management,  and  improved 
management  skills.  This  is  widely 
recognized  in  the  private  sector  as  well 
as  in  Government.  Furthermore,  the 
requirements  for  managerial 
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development  are  flexible  enough  to 
allow  agencies  to  comply  within  the 
limits  of  their  financial  resources. 

Section  41  i.  104    Forma]  Candidate 
Development  Pmgmms  for  SES 
Positions 

OPM  believes  that  formal  SES 
Candidate  Development  Programs 
(CDPs)  proride  an  excellent  vehicle  for 
creating  anil  reinforcing  a  corporate 
perspective  within  the  SES.  The  idea  of 
a  "corporate  SES"  originated  with  the 
Civil  Servi(}e  Reform  Act  of  1978  and 
was  reinforced  by  the  National 
Performanoe  Review  (NPR)  in  1994.  One 
agency  asktd  us  to  clarify  the  concept 
of  corporate  SES  perspective;  another 
questioned  rwhether  it  was  a  valid 
objective.  We  believe  that  a  corporate 
•SES  (  a  Govemmentwide  executive 
service  wit^i  shared  values,  a  common 
identity,  arid  a  certain  fundamentfd 
uniformity  ^n  personnel  systems) 
contributes  to  stronger  Government,  and 
we  will  continue  our  efforts  to  promote 
a  corporateiSES  culture  in  our  policies 
and  progratis. 

The  essence  of  a  corporate  SES  is 
shared  values.  These  values  must 
transcend  a  commitment  to  agency 
mission;  th^y  must  extend  beyond  an 
executive'sjindividual  profession  and 
aspirations]  The  SES  values  must 
respect  and  embrace  the  dynamics  of 
American  democracy,  an  approach  to 
governance  that  provides  a  continuing 
vehicle  for  change.  The  NPR  report  on 
the  SES  captures  the  original  vision  of 
the  SES:      I 

to  serve  the  Bwin  objectives  of  change  and 
continuity:  On  one  hand  helping  the  top 
officials  of  a  new  administration  to  steer  their 
agencies  in  t|>e  direction  set  by  the  newly 
elected  President;  on  the  other  hand  carrying 
forward  the  institutional  memory  of 
government  i  ind  maintaining  hi^  standards 
of  public  ser  rice. 

We  believe  that  this  vision  is  still  valid, 
and  we  beli  eve  that  balancing 
continuity  and  change  is  the 
fimdamental  responsibility  of  the  Senior 
Executive.  Inherent  in  this 
responsibility  is  respect  for  both  merit 
and  diversity,  both  the  dignity  and 
importance!  of  the  individual  and  the 
richness  and  wisdom  that  diversity  of 
individuals  brings  to  organizations  and 
societies. 

Two  agei^cies  commented  in  favor  of 
adding  a  piiovision  to  establish  a  cadre 
of  "precertified"  managers  in  order  to 
expedite  thfe  filUng  of  executive 
positions.  Jhe  ERMG's  Staffing  Work 
Group  has  ^ommended  that  OPM 
examine  w#ys  to  allow  agencies  to 
precertify  tjie  qualifications  of  executive 
candidates  butside  of  the  candidate 
development  process.  We  are  currently 


considering  the  feasibility  of  possible 
options  for  implementing  such  a 
recommendation.  We  recognize  that 
even  experienced  managers,  who  would 
otherwise  meet  the  requirements  for 
SES  appointment,  can  benefit  from  the 
training  and  development  provided 
through  a  formal  CDP.  However,  given 
the  limitations  of  formal  training 
budgets,  the  CDP  is  not  a  cost-effective 
vehicle  for  certifying  executive 
qualifications  obtained  outside  a  formal 
program. 

One  agency  advocated  substituting  a 
general  statement  of  purpose  for  formal 
candidate  development  programs,  in 
place  of  the  specific  program 
requirements  at  §  412.104(e),  saying  that 
such  specifications  are  "unnecessary 
and  rigid."  Another  agency  took 
exception  to  the  requirement  specifying 
the  aggregate  length  of  developmental 
assigiunent(s)  outside  the  candidate's 
position  of  record.  We  do  not  find  these 
requirements  to  be  unnecessary,  and  it 
is  not  our  intention  to  be  rigid  in  their 
application  or  interpretation.  In  all  cases 
except  where  competition  for  entry  into 
the  CDP  is  restricted  to  agency 
employees,  QRB  certification  based  on 
successful  completion  of  an  0PM- 
approved  executive  development 
program  makes  em  individual  eUgible 
Govemmentwide  for  noncompetitive 
appointment  to  the  SES.  Therefore,  to 
support  development  of  a  corporate 
perspective  in  Govenunent,  there  is  a 
Govemmentwide  interest  in  assuring 
that  a  minimum  level  of  training  and 
development  is  shared  by  successful 
DCP  participants.  The  regulations  allow 
a  great  deal  of  flexibility  in  choosing  the 
formal  interagency  training  experience, 
and  the  4  months  of  developmental 
assignments  can  be  accomplished 
through  a  series  of  shorter  assignments. 
Furthermore,  OPM  will  work  with 
agencies  to  develop  program  plans  that 
are  tailored  to  specific  agency  needs  and 
circimistances,  and  we  will  permit 
individual  participants  to  have 
development  plans  which  deviate  &t)m 
their  agencies'  approved  program  plans, 
provided  these  deviations  are  approved 
by  OPM  in  advance.  We  absolutely 
agree  with  the  comment  that 
developmental  assignments  should  be 
"tailored  to  the  individual 
developmental  needs  of  each 
candidate." 

At  the  same  time,  some  work 
experiences  would  not  normally 
provide  the  depth  and  breadth  of 
experience  needed  to  enhance  a 
candidate's  executive  qualifications.  For 
example,  one  agency  asked  if  a 
candidate  could  stay  in  his/her  ciurent 
position  and  have  extra  duties  added  to 
that  position.  This  does  not  go  far 


enough  to  achieve  the  principal  goal  of 
the  developmental  assignment-,  which  is 
to  have  the  person  gain  a  broader 
perspective  on  his/her  agency  and  the 
Federal  Government.  To  achieve  this 
requires  experience  in  other  lines  of 
work  and/or  in  different  working 
relationships  within  the  organization,  or 
in  different  organizations.  Adding 
duties  to  an  existing  position  does  not 
accomplish  that  purpose. 

One  agency  commented  that  not  all 
candidates  have  equivalent  backgroimds 
and,  therefore,  that  development  should 
be  based  on  individual  requirements 
needed  to  reach  a  set  level  of  expected 
job  performance.  As  we  have  previously 
indicated,  we  agree  that  development 
plans  should  be  tailored  to  the 
individual  needs  of  each  candidate.  The 
regulations  require  that  each  candidate 
have  a  development  plan  prepared  fi^m 
a  comp>etency-based  needs  assessment. 
The  minimiun  standards  are  sufficiently 
broad  so  that  individual  development 
plans  can  be  tailored  to  meet  each 
candidate's  needs. 

Another  agency  requested  that  OPM 
not  restrict  formal  training  to 
"interagency  sources."  In  fact,  the 
regulations  do  not  restrict  formal 
training  to  any  particular  source  or 
soiut:es.  The  regulations  allow  agencies 
to  choose  any  source,  including 
nongovernmental,  for  the  required 
training  experience,  which  must  be 
Govemmentwide  or  multi-agency  in  its 
nature  and  scope.  The  purpose  of  this 
requirement  is  to  expose  potential 
executives  to  multiple  points  of  view 
and  foster  a  corporate  perspective. 

One  agency  questioned  the  necessity 
of  requiring  OPM  approval  of  agency 
programs  prior  to  aimouncement  for  the 
first  time  under  the  new  regulations.  We 
believe  these  regulations  are  a 
significant  departure  from  the 
superseded  regulations,  such  that  prior 
OPM  review  and  approval  will 
contribute  to  the  development  of  agency 
programs  that  both  meet  minimum 
regulatory  standards  and  are  tailored  to 
individual  agency  needs.  We  encourage 
agencies  to  meet  with  us  early  in  the 
development  of  their  programs  so  that 
the  concems  of  all  parties  can  be 
siu-faced  and  adequately  addressed.  By 
engaging  in  such  discussion  before 
agencies'  programs  are  announced  for 
the  first  time,  we  can  minimize 
problems  which  might  arise  as 
individual  candidates  are  submitted  for 
QRB  certification. 

The  Senior  Executives  Association 
(SEA)  commented  on  the  requirement 
that  agencies'  recruitment  efforts 
comply  with  statutory  merit  principles 
(1)  and  (2)  and  also  take  "into 
consideration  the  goal  of  achieving  a 
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diversified  workforce"  (412.104(b)). 
SEA  believes  "To  provide  additional 
emphasis  will  create  an  appearance  that 
preferential  treatment  for  some  is  the 
desired,  but  unclearly  stated,  goal."  In 
Adarand  Constructors,  Inc.  v.  Pena,  115 
S.  Ct.  2097  (1995),  the  Supreme  Court 
ruled  that  all  Federal  programs  which 
use  race-based  decision-making  are 
subject  to  strict  judicial  scrutiny. 
However,  the  provision  in  question 
speaks  to  the  recruiting  process  and  not 
to  the  selection  process.  In'  a  Department 
of  Justice  memorandum  to  General 
Counsels  providing  guidance  on  the 
Adarand  decision  (February  29, 1996), 
agencies  were  advised: 

Adarand  does  not  apply,  however,  to  actions 
in  which  race  is  not  used  as  a  basis  for 
making  employment  decisions  about 
individuals.  For  example,  action  to  increase 
minority  applications  for  employment  is  not 
subject  to  Adarand.  Outreach  and 
recruitment  efforts  •   *   •  which  merely  seek 
to  expand  the  pool  of  qualified  applicants 
generally  would  not  be  subject  to  strict 
scrutiny  under  Adarand. 

Our  purpose  in  highlighting  the  value  of 
achieving  a  diversified  workforce  is  not 
to  influence  selections  or  other 
employment  decisions  but  to  articulate 
the  principle  that  members  of  all  groups 
should  have  an  opportunity  for 
consideration. 

The  SEA  suggested  that  we  list  in  the 
regulations  the  22  generic  competencies 
identified  in  the  Leadership 
Effectiveness  Framework  to  assist 
potential  candidates  in  assessing  their 
qualifications  for  SES  positions.  For 
purposes  of  assessing  an  individual's 
executive  qualifications,  these  22 
competencies  are  grouped  into  five 
"executive  core  qualification:"  strategic 
vision,  human  resources  management, 
program  development  and  evaluation, 
resource  plarming  and  management,  and 
organizational  representation  and 
liaison.  It  is  against  these  five  core 
qualifications  that  individuals  are 
evaluated  by  Qualifications  Review 
Boards  to  determine  "demonstrated 
executive  experience"  and/or 
"likelihood  of  executive  success,"  as 
required  by  5  U.S.C.  3393.  OPM  has 
already  published  guidance  which 
describeis  the  five  core  qualifications 
and  provides  additional  information  on 
how  to  present  a  candidate's  executive 
qualifications  for  consideration  by  a 
QRB. 

Operational  Issues 

One  agency  raised  a  niunber  of 
operational  issues,  such  as  the 
appropriate  organizational  level  for 
seeking  OPM  approval  of  agency 
programs  and  the  lowest  organizational 
level  appropriate  for  seeking  exceptions 


to  Govemmentwise  recruitment  under 
section  412.104(a)(2].  We  plan  to 
discuss  these  and  other  procedural 
questions  with  all  stake  holders  and   . 
issue  operational  guidance  at  the  time 
the  regulations  become  final. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  significant  economic  Impact  on  a 
substantial  number  of  small  entities 
because  they  affect  only  federal 
employees  and  agencies. 

List  of  Subjects  in  5  CFR  Parts  317  and 
412 

Government  employees. 
James  B.  King, 

Director,  Office  of  Personnel  hdanagement. 

Accordingly,  the  Office  of  Personnel 
Management  is  amending  5  CFR  parts 
317  and  412  as  follows: 

PART  317— EMPLOYMENT  IN  THE 
SENIOR  EXECUTIVE  SERVICE 

1.  The  authority  citation  for  part  317 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  3392.  3393,  3393a, 
339S,  3395.  3397,  3593.  and  3595. 

2.  In  subpart  E,  §  317.502,  paragraph 
(c)  is  revised  to  read  as  follows: 

Subpart  E — Career  Appointments 

§  31 7.502    Qualifications  Review  Board 
certification. 


(c)  Qualifications  Review  Board 
certification  of  executive  qualifications 
just  be  based  on  demonstrated  executive 
experience;  successful  completion  of  an 
OPM-approved  candidate  development 
program;  or  possession  of  special  or 
unique  qualities  that  indicate  a 
likelihood  of  executive  success.  Any 
existing  time  limit  on  a  previously 
approved  certification  is  removed. 


PART  412— EXECUTIVE, 
MANAGEMENT.  AND  SUPERVISORY 
DEVELOPMENT 

3.  Part  412  is  revised  to  read  as 
follows: 

Sul}part  A— General  Provisions 

Sec. 

412.101  Coverage. 

412.102  Purpose. 

412.103  Criteria  for  programs  for  the 
systematic  training  and  development  of 
executives,  managers,  supervisors,  and 
candidates. 

412.104  Formal  candidate  development 
programs  for  Senior  Executive  Service 
p>ositions. 


Sut)part  B— Senior  Executive  Service  Status 
and  Nonstatus  Candidate  Development 
Programs 

412.201  Purpose. 

412.202  "Status"  programs. 

412.203  "Non-status"  programs. 
Audwrity:  5  U.S.C  3397, 4101,  et  aeq. 

Sut>part  A— General  Provisions 

§412.101    Coverage. 

This  subpart  applies  to  all  incumbents 
of  or  candidates  for  supervisory, 
managerial,  and  executive  positions  in 
the  General  Schedule,  the  Senior 
Executive  Service  (SES),  or  equivalent 
pay  systems  who  are  also  covered  by 
part  410  of  this  chapter. 

S412.102    Purpose 

(a)  This  subpart  implements  for 
supervisors,  managers,  and  executives 
the  provisions  of  chapter  41  of  title  5  of 
the  United  States  Code  related  to 
training  and  section  3396  of  title  5 
related  to  the  criteria  for  programs  of 
systematic  development  of  candidates 
for  the  SES  and  the  continuing 
development  of  SES  members. 

(b)  The  subpart  identifies  a 
continuum  of  preparation  starting  with 
supervisory  positions  and  proceeding 
through  management  and  executive 
positions  Govemmentwide.  For  this 
reason,  the  subpart  establishes  a 
comprehensive  system  that  is  intended 
to: 

(1)  Provide  the  competencies  needed 
by  supervisors,  managers,  and 
executives  to  perform  their  current 
functions  at  the  mastery  level  of 
proficiency;  and 

(2)  Provide  learning  through 
development  and  training  in  the  context 
of  succession  planning  and  corporate 
perspective  to  prepare  individuals  for 
advancement,  thus  suppljring  the 
agency  and  the  government  with  an 
adequate  number  of  well  prepared  and 
qualified  candidates  to  fill  supervisory, 
managerial,  and  executive  positions 
Govemmentwide. 

§  412.103  Criteria  for  programs  for  tt>e 
systematic  training  and  development  of 
executives,  managers,  supervisors,  and 
candidates. 

Each  agency  must  provide  for  the 
initial  and  continuing  development  of 
individuals  in  executive,  managerial, 
and  supervisory  positions,  and 
candidates  for  those  positions.  The 
agency  must  issue  a  written  policy  to 
assure  that  their  development  programs: 

(a)  Are  designed  as  part  of  the 
agency's  strategic  plan  and  foster  a 
corporate  perspective. 

(b)  Make  assignments  to  training  and 
development  consistent  with  the  merit 
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system  prin^ples  set  forth  in  5  U.S.C 
2301(b)  (1)  and  (2). 
(c)  Provide  for: 

(1)  Initial  training  as  an  individual 
makes  critical  career  transitions  to 
become  a  naw  supervisor,  a  new 
manager,  or  a  new  executive  consistent 
with  the  results  of  needs  assessments; 

(2)  Continiuing  learning  experiences, 
l)oth  short-  ^nd  long-term,  thuDughout 
an  individual's  career  in  order  for  the 
individual  tO  achieve  the  mastery  level 
of  proficient  for  his  or  her  ciurent 
management  level  and  position;  and 

(3)  Systematic  development  of 
candidates  fbr  advancement  to  a  higher 
management  level.  Formal  candidate 
development  programs  leading  to 
noncompetitive  placement  eligibility 
represent  one,  but  not  the  only,  type  of 
systematic  development. 

$  41 2.1 04    Formal  candidatB  devetopmant 
programs  tor  Senior  Exacutiva  Sarvlca 
poaitions. 

Formal  S^S  candidate  development 
programs  permit  the  certification  of  the 
executive  qualifications  of  graduates  by 
a  Qualifications  Review  Board  under  the 
criterion  of  5  U.S.C.  3393(c)(2)(B)  and 
selection  foj  the  SES  without  further 
competitioii  The  agency  must  have  a 
written  polity  describing  how  the 
program  wiP  operate.  The  agency  must 
obtain  OPM  approval  of  the  program 
before  it  is  oonducted  for  the  first  time 
imder  thesejregulations  and  whenever 
there  are  substantive  changes  to  the 
program.  Agency  programs  must  meet 
the  following  criteria. 

(a)  Recruitment. 

(1)  Recruitment  for  the  program  is 
from  all  groups  of  qualified  individuals 
within  the  dvil  service,  or  all  groups  of 
qualified  individuals  whether  or  not 
within  the  (ivil  service. 

(2)  Agencies  may  request  an  exception 
to  the  provi$ion  in  paragraph  (a)  of  this 
section  if  they  can  show  that  during  the 
5-year  peria  d  prior  to  the  announcement 
of  a  prograi*  they  have  made  at  least 
15%  of  theif  career  SES  appointments 
from  sourceb  outside  the  agency. 
NotwithstaX  ding  this  exception 
recruitment  must  be  competitive  and  be 
announced  at  least  agencywide. 
Graduates  of  these  programs  who  have 
l)een  certified  by  a  QRB  must  then 
comj>ete  Gwemmentwide  for  entry  to 
the  SES,  but  do  not  have  to  obtain  a 
second  QRB  certification  before 
appointment. 

fb)  In  rec^iting,  the  agency, 
consistent  with  the  merit  system 
principles  in  5  U.S.C.  2301(b)  (1)  and 
(2),  takes  in  :o  consideration  the  goal  of 
achieving  a  diversified  workforce. 

(c)  All  ca|ididates  are  selected  through 
SES  merit  stafling  procedures.  The 


number  selected  shall  be  consistent 
with  the  number  of  expected  vacancies. 

(d)  Each  candidate  has  an  SES 
development  plan  covering  the  period 
of  the  program.  The  plan  is  prepared 
from  a  competency-based  needs 
determination.  It  is  approved  by  the 
Executive  Resources  Board. 

(e)  The  minimum  program 
requirements,  unless  an  exception  is 
obtained  in  advance  of  the  beginning  of 
the  candidate's  program,  for  an  SES 
development  plan  are  as  follows: 

(1)  There  is  a  formal  training 
experience  that  addresses  the  executive 
core  qualifications  and  their  application 
to  SES  positions  Govemmentwide.  The 
training  experience  must  include 
interaction  with  a  wide  mix  of  Federal 
employees  outside  the  candidate's 
department  or  agency  to  foster  a 
corporate  persptectlve  but  may  include 
managers  fi-om  the  private  sector  and 
state  and  local  governments.  The  nature 
and  scope  of  the  training  must  have 
Govemmentwide  or  multi-agency 
applicability.  If  formal  interagency 
training  is  used  to  meet  this 
requirement,  it  must  total  at  least  80 
hovus.  If  an  interagency  work 
experience  is  used,  it  must  be  of 
significantly  longer  diu-ation  than  80 
hours. 

(2)  There  are  developmental 
assignments  that  total  at  least  4  months 
of  full-time  service  outside  the 
candidate's  position  of  record.  The 
purpose  of  the  assignments  is  to 
broaden  the  candidate's  experience  and/ 
or  increase  knowledge  of  the  overall 
functioning  of  the  agency  so  that  the 
candidate  is  prepared  for  a  range  of 
agency  p>ositions. 

(3)  "There  is  a  member  of  the  Senior 
Executive  Service  as  a  mentor. 

(f)  Each  candidate's  performance  in 
the  program  is  evaluated  periodically, 
and  there  is  a  written  policy  for 
discontinuing  a  candidate's 
participation  in  the  program.  A 
candidate  can  be  discontinued  or  may 
withdraw  from  the  program  without 
prejudice  to  his  or  her  ability  to  apply 
directly  for  SES  positions. 

(g)  Each  candidate  has  a  documented 
starting  and  finishing  date  in  the 
program. 

Subpart  B— Senior  Executive  Service 
Status  and  Nonstatus  Candidate 
Development  Programs 

§412.201    Purpose. 

Section  3393  of  title  5,  United  States 
Code,  requires  that  career  appointees  to 
the  SES  be  recruited  either  from  all 
groups  of  qualified  individuals  within 
the  civil  service,  or  from  all  groups  of 
qualified  individuals  whether  or  not 


within  the  civil  service.  This  subpart 
sets  forth  regulations  establishing  two 
types  of  SES  candidate  development 
programs,  "status'.'  and  "non-status."- 

§41Z202    "Status"  programs. 

Only  employee  serving  under  career 
appointments,  or  under  career-type 
appointments  as  defined  in 
§  317.304(a)(2)  of  this  chapter,  may 
participate  in  "status"  candidate 
development  programs. 

$412,203    "Non-status"  programs. 

(a)  Eligibility.  Candidates  are  from 
outside  Government  and/or  from  among 
employees  serving  on  other  than  career 
or  career-type  appointments  within  the 
civil  service. 

(b)  Requirements. 

(1)  Candidates  must  be  appointed 
using  the  Schedule  B  authority 
authorized  by  §  213.3202(j)  of  this 
chapter.  The  appointment  may  not 
exceed  or  be  extended  beyond  3  years. 

(2)  Assignments  must  be  to  a  full-time 
position  created  for  developmental 
purposes  connected  with  the  SES 
candidate  development  program. 
Candidates  serving  imder  Schedule  B 
appointment  may  not  be  used  to  fill  an 
agency's  regular  positions  on  a 
continuing  basis. 

(3)  Schedule  B  appointments  must  be 
made  in  the  same  manner  as  merit 
staffing  requirements  prescribed  for  the 
SES,  except  that  each  agency  shall 
follow  the  principle  of  veteran 
preference  as  far  as  administratively 
feasible.  Positions  filled  through  this 
authority  are  excluded  under 

§  302.101(c)(6)  of  this  chapter  from  the 
appointment  procedures  of  part  302.  . 

(FR  Doc.  96-22366  Filed  9-3-96;  8:45  am] 
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DEPAFTTiyiEm'  OF  JUSTICE 

Immigration  and  Naturalization  Service 

8  CFR  Parts  210, 245a,  264, 274a  and 
299 

PNS  No.  1399  E-86] 

flIN  111S-AB73 

Introduction  of  New  Employment 
Auttiorization  Document 

AGENCY:  Immigration  and  Naturalization 
Service,  Justice. 
ACTION:  Final  rule. 

SUMMARY:  The  Immigration  and 
Naturalization  Service  (Service)  is 
publishing  a  final  rule  introducing  a 
more  secure  Employment  Authorization 
Document  (EAD),  Form  1-766.  The 
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Service  will  begin  issuing  Form  1-766 
on  or  after  October  4, 1996.  This  rule 
will  confer  authority  for  INS  to  begin 
issuing  Form  1-766  to  certain  classes  of 
aliens  as  evidence  of  authorization  to 
work  temporarily  in  the  United  States. 
Form  1-766  may  be  used  by  employees 
and  employers  for  purposes  of 
employment  verification  eligibility 
requirements  on  the  Service  Form  1-9. 
No  action  is  necessary  for  those  aliens 
who  have  valid  evidence  of  employment 
authorization  on  Service  Forms  I-688A- 
and  I-688B. 

EFFECTIVE  DATE:  October  4,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
MayBum  DeBoe,  Senior  Immigration 
Examiner,  Immigration  and 
Naturalization  Service,  Adjudications 
and  Nationality  Division,  425  I  Street 
NW.,  room  3214,  Washington,  DC. 
20536,  telephone  (202)  514-5014. 
SUPPLEMENTARY  INFORMATION:  The 
Service  published  a  supplemental 
proposed  rule  (INS  No.  1399S-94)  in  the 
Federal  Register  at  60  FR  32472-32477 
on  June  22, 1995.  That  rule,  among 
other  things,  proposed  to  introduce  a 
new,  more  secure  Employment 
Authorization  Document  (EAD),  Form  I- 
766.  This  final  rule  introduces  Form  I- 
766  as  a  designated  employment 
authorization  document  and,  for  Form 
I-688A  and  I-688B  Employment 
Authorization  Document  holders, 
evidence  of  alien  registration;  while  also 
amending  8  CFR  parts  210  and  245a  to 
reflect  revised  document  numbers. 

The  Service  will  begin  to  issue  Form 
1-766  on  October  4, 1996.  At  this  time, 
the  Service  is  publishing  in  final  form 
those  provisions  which  will  allow  for 
the  use  of  Form  1-766.  Form  1-766  will 
eventually  replace  two  existing 
Employment  Authorization  Documents, 
Forms  I-688A  and  I-688B.  These 
provisions  were  contained  in  the 
proposed  document  reduction  rule  (INS 
No.  1399-92)  published  on  November 
23, 1993,  at  58  FR  61846-61850,  and  the 
supplemental  proposed  rule  (INS  No. 
1399S-94)  published  on  June  22, 1995. 
The  Service  has  elected  to  publish  only 
these  select  provisions  in  final  form  at 
this  time.  The  remainder  of  the 
provisions  contained  in  the  proposed 
document  reduction  rule  and 
supplemental  proposed  rule  will  be 
published  in  final  form  at  a  later  date. 

Centralized  EAD  Production 

The  Service  will  centralize  1-766 
production  at  the  service  centers.  The 
Service  has  determined  that  utilizing 
state-of-the-art  technology  at  one  or 
more  of  its  service  centers  will  enable 
the  Service  to  produce  a  more  secure 
EAD  which  will  benefit  employers. 


aliens  who  have  been  granted 
employment  authorization,  and  the 
Service  as  well. 

Currently,  more  than  half  of  all  EAD 
applications  are  filed  and  processed  at 
the  service  centers  through  direct  mail, 
and  the  Service  plans  to  shift  all 
remaining  EAD  applications  to  direct 
mail  as  a  new  production  system 
becomes  available  in  the  service  cemers. 
As  noted  in  the  proposed  supplemental 
rule,  direct  mail  is  a  Service  program 
which  allows  the  public  to  file  certain 
applications  and  petitions  for  benefits 
under  the  Immigration  and  Nationality 
Act  (Act),  as  amended,  at  service  centers 
instead  of  field  offices.  This 
centralization  has  improved  inventory 
control,  data  integrity,  and  overall 
service. 

Introduction  of  Form  1-766 

In  the  proposed  rule  published 
November  23,  1993,  the  Service 
proposed  amending  8  CFR  parts  210  and 
245a  to  reflect  the  eventual  replacement 
of  Form  I-688A  with  Form  1-766.  The 
Service  will  amend  those  parts  to 
include  specific  references  to  the  form 
number  of  Service-issued  employment 
authorization  documents  (e.g..  Form  I- 
6e8B  and  Form  1-766).  In  addition, 
current  language  in  sections  imder  8 
CFR  parts  210  and  245a  provide  for 
employment  authorization  in  6-month 
increments.  This  rule  amends  those 
sections  to  make  them  consistent  with 
language  in  8  CFR  274a.l2(c)  which 
provides  for  employment  authorization 
in  increments  not  to  exceed  1  year. 

Related  Regulatory  and  Process 
Changes 

To  clarify  the  regulatory  provisions 
for  legalization  applicant  work 
authorization  in  8  CFR  274a.l2,  the 
Service  is  adding  paragraphs  to  (c)  (20) 
and  (22)  to  include  these  legahzation 
groups  as  classes  of  aliens  who  must 
apply  for  employment  authorization 
while  their  applications  are  pending 
before  the  Service.  The  addition  of  these 
two  (2)  paragraphs  will  permit  the 
Service  to  indicate  on  the  EAD,  the 
different  terms  and  conditions  of 
legalization  applicants  under  sections 
210  and  245A  of  the  Act. 

In  addition,  since  Form  I-688A, 
which  is  issued  to  legalization 
applicants,  is  designated  by  existing 
regulation  as  evidence  of  alien 
registration,  8  CFR  part  264  will  be 
amended  to  permit  Form  1-766,  which 
eventually  will  replace  Form  I-688A,  to 
be  used  as  evidence  of  alien  registration. 
Also,  because  an  employment 
authorization  document  is  considered 
an  alien  registration  document  for 
purposes  of  identity  and  employment 


eligibility  (List  A)  of  the  Form  1-9,  the 
Service  is  amending  part  264  to  add 
Forms  I-688B  and  1-766. 

Elimination  of  Certain  Service-Issued 
Paper  Documents 

In  the  supplemental  proposed  rule 
published  on  June  22, 1995,  the  Service 
notified  the  public  of  its  intent  to 
eliminate  from  circulation  an  unknown 
number  of  paper  work  authorization 
documents  issued  prior  to  June  1, 1987. 
These  pre-1987  paper  work 
authorization  docimients  neither 
adhered  to  uniform  standards  for 
issuance  and  recordkeeping  nor 
contained  security  features.  The  Service, 
by  its  own  regulation,  intended  that 
these  paper  documents  be  terminated 
automatically  on  June  1, 1988.  However, 
the  Service  was  not  in  a  state  of 
readiness  to  issue  a  secure  employment 
authorization  docimient  on  June  1. 1988 
and  published  in  the  Federal  Register  a 
stay  and  suspension  of  this  paragraph  of 
its  regulation.  The  Service  is  now 
prepared  to  issue  a  highly  secure 
document,  Form  I-T66.  Accordingly, 
effective  December  31,  1996,  consistent 
with  the  provisions  of  8  CFR  2  74a.  14(c), 
this  rule  will  Hft  the  stay  on  the 
expiration  of  Service-issued  paper  work 
permits  issued  before  June  1, 1987.  thaf 
was  noticed  at  53  FR  20086-87  on  June 
1 ,  1988.  The  stay  was  imposed  "to 
promote  clarity  in  the  issuance  of 
employment  authorization  documents" 
while  the  Service  investigated 
technologies  for  a  secure,  standardized 
employment  authorization  system.  The 
technology  behind  Form  1-766 
represents  an  important  step  towards 
such  a  system.  Holders  of  such 
documents  will  be  required  to  obtain 
the  new,  secure  Form  1-766,  through  the 
prescribed  process  for  filing  an 
Application  for  Employment 
Authorization  (Form  1-765.  This 
provision  applies  exclusively  to  paper 
documents  evidencing  periods  of  \ 

temporary  employment  authorization 
issued  prior  to  June  1,  1987.  Although 
the  Service  does  not  know  the  precise 
number  of  aliens  holding  these  pre-1987 
paper  work  permits,  it  is  reasonable  to 
expect  that  most  such  aliens  have 
applied  for  immigration  benefits  under 
the  legalization  program  enacted  in 
1986  or  otherwise  sought  immigration 
benefits  at  which  time  the  question  of 
employment  authorization  would  have 
been  revisited. 

Comments 

Many  of  the  comments  received  on 
the  proposed  supplement  relate  to 
sections  that  are  not  the  subject  of  this 
final  rule.  Those  will  be  addressed 
when  the  Service  publishes  the  final 
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document  reduction  rule.  One 
commenter  supported  the  eventual 
elimination  of  the  Form  I-688B  in 
conjimction  with  Fonn  I-688A  with  the 
introduction  of  thetf"onn  1-766. 
However,  another  commenter  requested 
that  prompt  adjudication  of  EAD 
applications  be  ensured.  The 
commender  Expressed  concern  that  the 
processing  time  for  Form  1-766  will 
further  increase  overall  adjudication 
and  processing  time.  The  commenter 
also  encoura^eid  the  Service  to  engage  in 
an  aggressive  informational  campaign  to 
make  affected  aliens  aware  of  the  need 
to  eventually  replace  their  EADs  and  to 
advise  employers  about  the  proposed 
changes  so  that  inadvertent 
discrimination  and  verification  mistakes 
do  not  occur] 

The  Servicp  is  prepared  to  institute  an 
aggressive  inlormational  and 
educational  campaign  advising  both 
employers  and  employees  of  the 
introduction  iof  the  Form  1-766.  The 
Form  1-766  iis  a  more  secure  card  and 
is  being  introduced  by  the  Service  as  a 
means  to  ensure  quicker  processing 
time,  as  wellas  greater  uniformity  and 
consistency  among  EADs.  It  is 
anticipated  that  the  new  EAD  will 
^timately  result  in  less  confusion  for 
tne  employnient  community. 

Regulatory  Flexibility  Act 

The  Comntissioner  of  the  Immigration 
and  Natiu^litation  Service,  in 
accordance  v^ith  the  Regulatory 
FlexibiUty  Act  (5  U.S.C.  §  605(b)).  has 
reviewed  this  regulation  and,  by 
approving  it  J  certifies  that  the  rule  wrill 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Emfiloyers.  including  small 
entities,  are  Squired  to  comply  with 
existing  empiloyment  verification 
eligibility  requirements  imder  the  Act. 
Introduction)  of  the  more  secure  EAD, 
Form  1-766,  Imposes  no  such  additional 
requirement  j  Rather,  introduction  of  the 
more  secure  EAD  and  centralizing  its 
production  are  intended  to  streamline 
the  current  {process  and  simplify 
existing  empiloyment  verification 
eligibility  re|[uirements  imposed  on 
employers. 


ier 12866 

;  considered  by  the 


Executive  i 

This  rule 
Department  0f  Justice,  Immigration  and 
Naturalization  Service,  to  be  a 
"significant  regulatory  action"  imder 
Executive  Oider  12866.  section  3(f), 
Regulatory  I^lanning  and  Review,  and 
has  been  reviewed  by  the  Office  of 
Management  and  Budget  (OMB).  As 
noted  in  the  supplementary  section  of 
this  rule,  this  action  is  intended  to 
streamline  and  simplify  compliance 


with  the  employment  eligibility 
verification  requirements  of  the  Act. 

Executive  Order  12612 

This  regidation  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the 
National  Govermnent  and  the  States,  or 
on  the  distribution  of  power  and 
responsibility  among  \he  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Qrder  12612,  it  is 
determined  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

ListofSubiects 

8CFRPart210 

Aliens,  Reporting  and  recordkeeping 
requirements. 

8  CFR  Part  245a 

Aliens,  Immigration,  Reporting  and 
recordkeeping  requirements^ 

8  CFR  Part  264 

Aliens,  Reporting  and  recordkeeping 
requirements. 

8  CFR  Part  274a 

Administrative  practice  and 
procedure.  Aliens,  Employment, 
Penalties,  Reporting  and  recordkeeping 
requirements. 

8  CFR  Part  299 

Immigration.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  chapter  I  of  title  8  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  210— SPECIAL  AGRICULTURAL 
WORKERS 

1.  The  authority  citation  for  part  210 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1103, 1160;  8  CFR  part 
2. 

2.  hi  §210.4  paragraphs  (b)  (2)  and  (3) 
are  revised  to  read  as  follows: 

§210.4    Status  and  iMnefits. 

*****  ^ 

(b)*  *  * 

(2)  Employment  and  travel 
authorization  prior  to  the  aynting  of 
temporary  resident  status.  Permission  to 
travel  abroad  and  to  accept  employment 
will  be  granted  to  the  appUcant  after  an 
interview  has  been  conducted  in 
connection  with  a  nonfrivolous 
appHcation  at  a  Service  office.  If  an 
interview  appointment  cannot  be 
scheduled  within  30  days  from  the  date 
an  application  is  filed  at  a  Service 
office,  authorization  to  accept 
employment  will  be  granted,  valid  imtil 


the  scheduled  appointment  date. 
Employment  authorization,  both  prior 
and  subsequent  to  an  interview,  will  be 
restricted  to  increments  not  exceeding  1 
year,  pending  final  determination  on  the 
application  for  temporary  resident 
status.  If  a  final  determination  has  not 
been  made  prior  to  the  expiration  date 
on  the  Employment  Authorization 
Document  (Form  1-766,  Form  I-688A  or 
Form  I-688B)  that  date  may  be  extended 
upon  retimi  of  the  employment 
authorization  document  by  the 
applicant  to  the  appropriate  Service 
office.  Persons  submitting  applications 
who  ciurently  have  work  authorization 
incident  to  status  as  defined  in 
§  2  74a.  12(b)  of  this  chapter  shall  be 
granted  work  authorization  by  the 
Service  effective  on  the  date  the  alien's 
prior  work  authorization  expires. 
Permission  to  travel  abroad  shall  be 
granted  in  accordance  with  the  Service's 
advance  petrole  provisions  contained  in 
§  212.5(e)  of  this  chapter. 

(3)  Employment  and  travel 
authorization  upon  grant  of  temporary 
resident  status.  Upon  the  granting  of  an 
application  for  adjustment  to  temporary 
resident  status,  the  service  center  will 
forward  a  notice  of  approval  to  the 
applicant  at  his  or  her  last  known 
address  and  to  his  or  her  qualified 
designated  entity  or  representative.  The 
applicant  may  appear  at  any  Service 
office,  and  upon  surrender  of  the 
previously  issued  Employment 
Authorization  Document,  will  be  issUed 
Form  1-688,  Temporary  Resident  Card. 
An  alien  whose  status  is  adjusted  to  that 
of  a  lawful  temporary  resident  under 
section  210  of  the  Act  has  the  right  to 
reside  in  the  United  States,  to  travel 
abroad  (including  commuting  from  a 
residence  abroad),  and  to  accept 
employment  in  the  United  States  in  the 
same  manner  as  aliens  lawfully 
admitted  to  permanent  residence. 


PART  245a— ADJUSTMENT  OF 
STATUS  TO  THAT  OF  PERSONS 
ADMITTED  FOR  LAWFUL 
TEMPORARY  OR  PERMANENT 
RESIDENT  STATUS  UNDER  SECTION 
245A  OF  THE  IMMIGRATION  AND 
NATIONALITY  ACT 

3.  The  authority  citation  for  part  245a 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101. 1103, 1255a  and 
1255a  note. 

4.  In  §  245a.2  paragraph  (n)(2) 
heading,  and  paragraphs  (n)(2)(ii)  and 
(n)(3)  are  revised  to  read  as  follows: 

§  245a.2    Application  for  temporary 
residence. 
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(2)  Employment  authorization  prior  to 
the  granting  of  temporary  resident 
status. 

***** 

(ii)  If  an  interview  appointment 
cannot  be  scheduled  within  30  days 
from  the  date  an  application  is  filed  at 
a  Service  office,  authorization  to  accept 
employment  will  be  granted,  valid  until 
the  scheduled  appointment  date. 
Employment  authorization,  both  prior 
and  subsequent  to  an  interview,  will  be 
restricted  to  increments  of  1  year, 
pending  final  determination  on  the 
application  for  temporary  resident 
status.  If  a  final  determination  has  not 
been  made  prior  to  the  expiration  date 
on  the  Employment  Authorization 
Document  (Form  1-766,  Form  1-688 A  or 
Form  I-688B),  that  date  may  be 
extended  upon  return  of  the 
employment  authorization  document  by 
the  applicant  to  the  appropriate  Service 
office. 

(3)  Employment  and  travel 
authorization  upon  grant  of  temporary 
resident  status.  Upon  the  granting  of  an 
application  for  adjustment  to  temporary  . 
resident  status,  the  service  center  will 
forward  a  notice  of  approval  to  the 
applicant  at  his  or  her  last  known 
address  and  to  his  or  her  qualified 
designated  entity  or  representative.  The 
applicant  may  appear  at  any  Service 
office  and,  upon  surrender  of  the 
previously  issued  Employment 
Authorization  EKxnmfient,  will  be  issued 
Form  1-688,  Temporary  Resident  Card, 
authorizing  employment  and  travel 
abroad. 


PART  264— REGISTRATION  AND 
FINGERPRINTING  OF  AUENS  IN  THE 
UNITED  STATES 

5.  The  authority  citation  for  part  264 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1103, 1201, 1201a, 
1301-1305. 

6.  In  §  264.1  paragraph  (b)  is  amended 
by  adding  the  entries  for  "Form  1-766" 
and  "Form  I-688B"  to  the  listing  of 
forms,  in  proper  numerical  sequence,  to 
read  as  follows: 

§  264.1    Registration  and  fingerprinting. 

*        •        *        *        •  . 

(b)*  *  * 

Form  No.  and  Class 

***** 

I-688B,  Employment  Authorization 

Docimient. 
1-766,  Employment  Authorization 

Document. 


PART  274A— CONTROL  OF 
EMPLOYMENT  OF  AUENS 

7.  The  authority  citation  for  part  274a 
continues  to  read  as  follows: 

Authority:  8  U.S.C  1101, 1103, 1324a:  8 
CFR  part  2. 

8.  Section  274a  is  amended  by 
revising  paragraph  (b)(l)(v)(A)(6)  and 
removing  and  reserving  paragraphs 
(b)(l)(v)(A)(7)  and  (b)(l)(v)(A)(IO)  to 
read  as  follows: 

S  274a.2    Verification  of  emptoynrrant 
eligibility. 

*        •        *        •        • 

(b)*  *  * 
(!)••* 
(v)  •  •  • 
(A)*  *  * 

(6)  An  unexpired  Employment 
Authorization  Docimient  issued  by  the 
Immigration  and  Naturalization  Service 
which  contains  a  photograph.  Form  I- 
766;  Form  1-688.  Form  1-688 A,  or  Form 
I-688B; 

(7)  (Reserved) 
***** 

[10]  (Reserved) 

***** 

9.  In  §  274a.l2,  new  paragraphs  (c)(20) 
and  (c)(22)  are  added,  to  read  as  follows: 

§  274a.1 2    Classes  of  aliens  authorized  to 
accept  employment 

****** 

(c)*  *  * 

(20)  Any  alien  who  has  filed  a 
completed  legalization  application 
pursuant  to  section  210  of  the  Act  (and 
part  210  of  this  chapter).  Employment 
authorization  shall  be  granted  in 
increments  not  exceeding  1  year  during 
the  period  the  application  is  pending 
(including  any  period  when  an 
administrative  appeal  is  pending)  and 
shall  expire  on  a  specified  date. 
***** 

(22)  Any  alien  who  has  filed  a 
completed  legalization  application 
pursuant  to  section  245A  of  the  Act  (and 
part  245a  of  this  chapter).  Employment 
authorization  shall  be  granted  in 
increments  not  exceeding  1  year  diu-ing 
the  period  the  application  is  pending 
(including  any  period  when  an 
administrative  appeal  is  pending)  and 
shall  expire  on  a  specified  date. 
***** 

10.  In  274a. 14  paragraphs  (c)(1)  and 
(c)(2)  are  revised  to  read  as  follows: 

§  274a.1 4    Termination  of  employment 
authorization. 

*'        *        *        *        *    ' 

(c)  Automatic  termination  of 
temporary  employment  authorization 
granted  prior  to  June  1, 1987 — (1) 


Temporary  employment  authorization 
granted  prior  to  June  1, 1987,  pursuant 
to  8  CFR  274a.l2(c)  (§  109.1(b) 
contained  in  the  8  CFR  edition  revised 
as  of  January  1, 1987),  shall 
automatically  terminate  on  the  date 
specified  by  the  Service  on  the 
docimient  issued  to  the  alien,  or  on 
December  31, 1996,  whichever  is  earlier. 
Automatic  termination  of  temporary 
employment  authorization  does  not 
preclude  a  subsequent  application  for 
temporary  employment  authorization. 

(2)  A  document  issued  by  the  Service 
prior  to  June  1, 1987,  that  authorized 
temporary  employment  authorization 
for  any  period  beyond  December  31, 
1996,  is  null  and  void  pursuant  to 
paragraph  (c)(1)  of  this  section.  The 
alien  shall  be  issued  a  new  employment 
authorization  document  upon 
application  to  the  Service  if  the  alien  is 
eligible  for  temporary  employment 
authorization  pursuant  to  274A.12(c). 


PART  299— IMMIGRATION  FORMS 

11.  The  authority  citation  for  part  299 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101, 1103;  8  CFR  part 
2. 

12.  Section  299.1  is  amended  by 
adding  the  entry  for  "Form  1-766"  in 
proper  numerical  sequence  to  the  listing 
of  forms,  to  read  as  follows: 


§299.1    Prescribed  forms. 


Form  No. 


Edition 
date 


Title 


1-766 


01-03-96 


Empioyment  Author- 
ization Document. 


Dated;  May  20. 1996. 
Doris  Meissner, 

Commissioner,  Immigration  and 

Naturalization  Service. 

[PR  Doc.  96-22426  Filed  9-3-96;  8:45  am) 

BILUNO  CODE  441»-1(MN 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Chapter  I 

Issuance  of  Report  on  the  NRC 
Regulatory  Agenda 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Issuance  of  NRC  Regulatory 

Agenda. 
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SUMMARY:  ThQ  Nuclear  Regulatory 
Commission  (KRC)  has  issued  the  NRC 
Regulatory  Agenda  for  the  period 
covering  Janu^  through  June  of  1996. 
This  agenda  pirovides  the  public  with 
information  about  NRC's  rulemaking 
activities.  Th«^  NRC  Regulatory  Agenda 
is  a  compilation  of  all  rules  on  which 
the  NRC  has  recently  completed  action, 
or  has  propostd  action,  or  is  considering 
action,  and  of  all  petitions  for 
rulemaking  thjat  the  NRC  has  received 
that  are  pending  disposition.  Issuance  of 
this  publication  is  consistent  with 
Section  610  of  the  Regulatory  Flexibility 
Act. 

ADDRESSES:  A  copy  of  this  report, 
designated  NRC  Regulatory  Agenda 
(NUREG-093e|),  Vol.  15,  No.  1,  is 
available  for  itspection,  and  copying  for 
a  fee,  at  the  Nuclear  Regulatory    . 
Commission's  Public  Document  Room, 
2120  L  Street,  NW.  (Lower  Level), 
Washington.  e|c. 

In  addition,  ithe  U.S.  Government 
Printing  Offic«  (GPO)  selb  the  NRC 
Regulatory  Agenda.  To  purchase  it.  a 
customer  may  call  (202)  512-2249  or 
write  to  the  Superintendent  of 
Docimients,  U|S.  Government  Printing 
Office,  Post  Office  Box  37082. 
Washington.  DC  20013-7082. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  T.  Le$ar,  Chief,  Rules  Review 
Section,  RulesiReview  and  Directives 
Branch,  Division  of  Freedom  of 
Information  and  Publications  Services, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Cotimission,  Washington, 
DC  20555-0001.  Telephone:  (301)  415- 
7163.  toll-free  number  (800)  368-5642. 

Dated  at  Rock|ille.  Maryland,  this  28th  day 
of  August  1996.  for  the  Nuclear  Regulatory 
Conunission.      i 
Michael  T.  Lesar, 

Chief.  Rules  Review  Section.  Rules  Review 
and  Directives  Stanch.  Division  of  Freedom 
of  Information  and  Publications  Services, 
Office  of  Administration. 
|FR  Doc.  96-22508  Filed  9-3-96;  8:45  am] 

BILLMO  CODE  79«M)1-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  95-CE-S4-AD;  Amendment  39- 
9731;AD9ft-18-07] 

RIN  2120-^AA64 

Airworthiness  Directives;  Bellanca, 
Incorporated  Models  17-30. 17-OOA, 
17-31, 17-31A,  17-31TC,  and  IT- 
SI  ATC  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  Bellanca,  Incorporated 
(Bellanca)  Models  17-30. 17-30A.  17- 
31.  17-31A.  17-31TC,  and  17-31ATC 
airplanes.  This  action  requires 
repetitively  inspecting,  testing,  and 
possibly  replacing  the  nose  landing  gear 
(NLG)  strut  and  brackets.  A  collapse  of 
a  Bellanca  airplane's  NLG  during  a 
landing  prompted  this  action.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  possible  failure  of 
the  nose  landing  gear,  which,  if  not 
detected  and  corrected,  could  result  in 
loss  of  control  of  the  airplane  during 
landing  operations. 
DATES:  Effective.October  25. 1996. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  25, 
1996. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  firom 
Bellanca,  Incorporated,  P.O.  Box  964. 
Alexandria,  Minnesota  56308;  telephone 
(612)  762-1501.  This  information  may 
also  be  examined  at  the  Federal 
Aviation  Administration  (FAA),  Central 
Region,  Office  of  the  Assistant  Chief 
Counsel.  Attention:  Rules  Docket  95- 
CE-54-AD.  Room  1558.  601  E.  12th 
Street.  Kansas  City,  Missouri  64106;  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700. 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  J.  Rosen  feld,  Aerospace 
Engineer.  Chicago  Aircraft  Certification 
Office.  2300  East  Devon  Avenue,  Rm. 
232,  Des  Plaines,  Illinois  60018;  (847) 
294-7030;  facsimile  (847)  294-7834. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  AD  that  would  apply  to 
Bellanca  Models  17-30, 17-30A.  17-31. 
17-31A,  17-31TC,  and  17-31ATC 
airplanes  was  published  in  the  Federal 


Register  on  January  22, 1996  (61  FR 
1532).  The  action  proposed  to  require 
repetitively  inspecting,  testing,  and 
possibly  replacing  the  nose  landing  gear 
(NLG)  strut  and  brackets. 
Accomplishment  of  the  proposed  action 
would  be  in  accordance  with  Bellanca 
Service  Letter  (SL)  B-107,  dated 
September  20, 1995. 

mterested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 

TTie  FAA  estimates  that  1.109 
airplanes  in  the  U.S.  registry  will  be 
affected  by  this  AD.  that  it  will  take 
approximately  24  workhours  per 
airplane  to  acdbmplish  the  required 
action,  and  that  the  average  labor  rate  is 
approximately  $60  an  hour.  Parts  cost 
approximately  $160  per  airplane.  Based 
on  these  figures,  the  total  cost  impact  of 
the  AD  on  U.S.  operators  is  estimated  to 
be  $1,774,400  or  approximately  $1,600 
per  airplane.  Bellanca  has  informed  the 
FAA  that  no  parts  have  been  distributed 
to  owners/operators  for  this 
replacement;  therefore,  this  figvue  is 
based  on  the  assumption  that  no 
owners/operators  have  accomplished 
the  proposed  inspection,  testing,  and 
replacement.  In  addition,  the  FAA  has 
no  way  of  determining  the  number  of 
repetitive  inspections  each  owner/ 
operator  will  incur  prior  to  replacing  the 
bracket. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  ENDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3) 
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will  not  have  a  signiHcant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3d— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Ai^ority:  49  U.S.C.  106(g).  40113. 44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  ^  new  airworthiness  directive 
(AD)  to  read  as  follows: 

96-18-07.    Bellanca,  Incorporated: 

Amendment  39-9731;  Docket  No.  95- 

CE-54-AD. 
Applicability:.7he  following  airplane 
models  and  serial  numbers,  certincated  in 
any  category: 


Model 

Serial  Nos. 

17-30  .- 

(301 23  through 

17-30A - 

17-31   » 

17-31 A  

17-31TC 

17-31ATC  

30262) 
(30263  through  78- 

30905.  except  76- 

30824) 
(32-1  through  32-14) 
(32-15  through  7S- 

32172) 
(31  OOr  through 

31003) 
(31004  through  79- 

31155) 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  p>erfonnance  of  the 
requirements  of  this  AD  is  aSected.  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (g)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 


been  eliminated,  the  request  should  include 
sfiecific  proposed  actions  to  address  it. 

Compliance:  Required  initially  upon 
accumulating  500  hours  time-in-service  (TIS) 
or  within  the  next  50  hours  TIS  after  the 
effective  date  of  this  AD.  whichever  occurs 
later,  unless  already  accomplished,  and 
thereafter  as  indicated  in  the  body  of  this  AD. 

To  prevent  failure  of  the  nose  landing  gear 
(NLG).  which,  if  not  detected  and  corrected, 
could  result  in  loss  of  control  of  the  airplane 
during  landing  operations,  accomplish  the 
following: 

(a)  Inspect  the  NLjC  drag  strut  brackets  for 
cracks  or  bends  in  accordance  with  the 
instructions  in  section  4.  NLG  DRAG  STRUT 
BRACKET  INSPECTION,  of  Bellanca  Service 
Letter  (SL)  B-1G7,  dated  September  20. 1995. 
Prior  to  further  flight,  replace  any  cracked  or 
bent  bracket  with  a  part  number  (P/N) 
194650-0  (right  side)  bracket  or  a  P/N 
194383-0  (left  side)  bracket  in  accordance 
with  the  instructions  in  section  5. 
INSTALLATION  NEW  BRACKETS,  of 
Bellanca  SL  B^107,  dated  September  20. 
1995. 

(b)  Inspect  the  NLG  installation,  including 
the  upper  and  lower  leg  assemblies,  upper 
and  lower  drag  struts,  over-center  spring 
assembly,  and  engine  mount  for  corroded  or 
worn  bolts  in  accordance  with  the 
instructions  in  Section  6.  NLG  DRAG  STRUT 
INSPECTION,  of  Bellanca  SL  B-107.  dated 
September  20. 1995.  Prior  to  further  flight, 
replace  any  corroded  or  worn  bolts. 

(c)  Check  the  NLG  drag  strut  rigging,  the 
overcenter  of  the  drag  strut,  and  the  NLG 
cylinder  actuator  stroke  limit,  and  adjust  any 
discrepancies  in  accordance  with  the 
applicable  instructions  contained  in  the 
following: 

(1)  Section  7.  PRELIMINARY  NLG  DRAG 
STRUT  RIGGING  CHECK  (including  section 
7.1,  Preliminary  Nose-Wheel-In-The-Well 
Test,  and  secUon  7.2.  Preliminary  NLG 
Cylinder  Down  Test),  of  Bellanca  SL  B-107, 
dated  September  20. 1995. 

(2)  Section  8.  DRAG  STRUT  OVERCENTER 
TEST  AND  ADJUSTMENT,  of  Bellanca  SL  B- 
107.  dated  September  20. 1995. 

(3)  Section  9,  NLG  CYLINDER  DOWN 
TEST  AND  ADJUSTMENT,  of  Bellanca  SL  B- 
107.  dated  September  20. 1995. 

(d)  If  any  discrepancies  are  foundduring 
any  of  the  checks  accomplished  as  required 
by  paragraph  (c)  of  this  AD.  and  the  right  side 
NLG  drag  strut  bracket  has  not  been  replaced 
with  P/N  194650-^  (accomplished  as 
possible  requirement  of  paragraph  (a)  of  this 
AD),  accomplish  the  following: 

(1)  Reinspect  the  NLG  drag  strut  brackets 
for  cracks  or  bends  at  intervals  not  to  exceed 
50  hours  TIS  in  accordance  with  Section  4. 
NLG  DRAG  STRUT  BRACKET  INSPECTION, 
of  Bellanca  SL  B-107.  dated  September  20. 
1995. 

(2)  Prior  to  further  flight,  replace  any 
cracked  or  bent  bracket  with  a  P/N  194650- 
0  (right  side)  bracket  or  a  P/N  194383-0  (left 
side)  bracket  in  accordance  with  the 
instructions  in  section  5.  INSTALLATION 
NEW  BRACKETS,  of  Bellanca  SL  B-107. 
dated  September  20. 1995.  Installing  the  P/ 
N  194650-0  (right  side)  bracket  eliminates 
the  repetitive  inspection  requirement  in 
paragraph  (d)(1)  of  this  AD. 


(3)  The  P/N  194650-0  (right  side)  bracket 
may  be  installed  at  any  time  to  eliminate  the 
repetitive  inspection  requirement  of  this  AD. 

(e)  Check  the  NLG  retraction  (NLG-In-The- 
Well  Test)  in  accordance  with  the 
instructions  in  Section  10,  NLG-IN-THE- 
WELL  TEST  AND  NLG  CYLINDER 
MODIFICATION,  of  Bellanca  SL  B-107. 
dated  September  20, 1995.  If  the  nose  gear 
cylinder  rod  motion  is  greater  than  0.015 
inches,  prior  to  further  flight,  replace  the 
cylinder  internal  stroke  limiting  sleeve  with 
a  new  sleeve.  P/N  195577-4.  in  accordance 
with  the  instructions  in  Section  10,  NLG-IN- 
THE-WELL  TEST  AND  NLG  CYUNDER 
MODIFICATION,  of  Bellanca  SL  B-107. 
dated  September  20, 1995. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Manager,  Chicago  Aircraft  Certification 
Office,  2300  East  Devon  Avenue,  Rra.  232, 
Des  Plaines,  Illinois  60018.  The  request  shall 
be  forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Chicago  Aircraft  Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  &x}m  the  Chicago  Aircraft 
Certification  Office. 

(h)  The  inspections,  modifications,  and 
replacements  required  by  this  AD  shall  be 
done  in  accordance  of  Bellanca  Service  Letter 
B-107.  dated  September  20, 1995.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from 
Bellanca.  Incorporated.  P.O.  Box  964. 
Alexandria.  Minnesota  56308;  telephone 
(612)  762-1501.  Copies  may  be  inspected  at 
the  FAA,  Central  Region.  Office  of  the 
Assistant  Chief  Counsel.  Room  1558. 601  E. 
12th  Street.  Kansas  City.  Missouri,  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street,  NW..  suite  700.  Washington. 
DC. 

(i)  This  amendment  (39-9731)  becomes 
effective  on  October  25. 1996. 

Issued  in  Kansas  City.  Missouri,  on  August 
23. 1996. 

Michael  Gallagher, 

Manager.  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 
[FR  Doc.  96-22247  Filed  9-3-96:  8:45  ami 
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14CFRPart39 

[Docket  No.  95^M-237-AD:  AnwndnMnt 

39-0736;  A0.99-1S-12] 

i 

RIN2120-AA64 

Air«rorthin«s«  Directives;  AirtMJS  Model 
A320  Series  Airplanes 

AGENCY:  Fede^l  Aviation 
Administration,  DOT. 
ACnON:  Final  rule. 

SUMMARY:  Thi$  amendment  adopts  a 
new  airworthjhess  directive  (AD), 
applicable  to  Certain  Airbus  Model 
A320  series  airplanes,  that  requires  an 
inspection  to  detect  damage  to  the 
electrical  wiring  of  the  fuel  tank  of  the 
wings  and  to  verify  if  the  proper  P-clip 
is  installed  in  the  electrical  wiring.  This 
amendment  ako  requires  re-fitting  any 
proper  P-clip,  replacing  any  improper  " 
P-cUp  with  a  new  P-clip,  and  repairing 
damaged  electlrical  wiring.  This 
amendment  is  prompted  by  a  report  that 
incorrect  P-clips  were  found  installed  in 
the  electrical  ijriring  of  the  fuel  system 
on  these  airplanes.  The  actions  specified 
by  this  AD  are  intended  to  ensure  that 
the  proper  P-cUps  are  installed. 
Improper  P-cl^  could  fail  to 
adequately  safeguard  the  fuel  tank  of  the 
wing  against  a  lightning  strike,  which 
could  result  iq  electrical  arcing  and 
resultant  fire. 


DATES:  Effective  October  9, 1996. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  Approved  by  the  Director 
of  the  Federal  Register  as  of  October  9, 
1996. 

ADDRESSES:  The  service  information 
referenced  in  tpis  AD  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bello»te,  31707  Blagnac  Cedex, 
France.  This  ii^formation  may  be 
examined  at  the  Federal  Aviation 
Administratio*  (FAA),  Transport 
Airplane  Directorate.  Rules  Dhocket. 
1601  Lind  Avepue,  SW.,  Renton, 
Washington;  o^  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Huber,  Aerospace  Engineer, 
StandardizaticHi  Branch,  ANM-113. 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avehue,  SW.,  Renton, 
Washington  9^055-4056;  telephone 
(206)  227-2589;  fax  (206)  227-1149. 
SUPPLEMENTARV  INFORMATION:  A 
proposal  to  amend  pwrt  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Airbus 
Model  A320  sqries  airplanes  was 
published  in  the  Federal  Register  on 


April  29,  1996  (61  FR  18709).  That 
action  proposed  to  require  a  one-time 
inspection  to  detect  damage  to  the 
electrical  wiring  and  to  verify  if  the 
proper  P-clip  is  installed  in  the 
electrical  wiring  at  outboard  rib  6  in  the 
inner  cell  of  the  fuel  tank  of  the  wings. 
That  action  also  proposed  to  require  re- 
fitting proper  P-clips,  replacing 
improper  P-cIips  with  certain  new  fuel- 
resistant  P-clips.  and  repairing  damaged 
electrical  wiring. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
three  comments  received. 

All  commenters  support  the  proposed 
rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  conunents  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 


Cost  Impact 

The  FAA  estimates  that  44  Airbus 
Model  A320  series  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD.  that 
it  will  take  approximately  3  work  hours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
will  cost  approximately  $100  per 
airplane.  Based  on  these  fig\u«s,  the  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $12,320.  or  $280  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
Jevels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federahsm  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  vmder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 


impact,  positive  or  negative,  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

96-18-12    Airbus  Industrie:  Amendment 
39-9736.  Docket  95-NM-237-AD. 
Applicability:  Model  A320  series  airplanes, 
manufecturer's  serial  numbers  129  through 
343  inclusive,  345  through  347  inclusive,  and 
349  through  363  inclusive;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  refmired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  that  the  proper  P-clips  are 
installed,  accomplish  the  following: 

(a)  Within  6  months  after  the  effective  date 
of  this  AD,  pdrfoim  a  one-time  inspection  to 
detect  damage  to  the  electrical  wiring  and  to 
verify  if  the  proper  P-clip  is  installed  in  the 
electrical  wiring  at  outboard  rib  6  in  the 
inner  cell  of  the  fuel  tank  of  the  wings,  in  . 
accordance  with  Airbus  Service  Bulletin     . 
A320-28-1052,  Revision  2,  dated  September 
8. 1994. 
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Note  2:  Accomplishment  of  the  actions 
specified  in  this  paragraph  in  accordance 
with  Airbus  Service  Bulletin  A320-2&-1052, 
Revision  1,  dated  July  7, 1993,  prior  to  the 
effective  date  of  this  AD  is  considered 
acceptable  for  compliance  with  this 
paragraph. 

(1)  If  any  damage  is  detected  to  the  wiring, 
prior  to  further  flight,  repair  it  in  accordance 
with  the  Airplane  Wiring  Manual. 

(2)  If  a  P-clip  having  P/N  NSA5515-03NF 
or  NSAS516-03NV  is  installed,  prior  to 
further  flight,  re-fit  it  in  accordance  with  the 
service  bulletin. 

(3)  If  a  P-clip  having  P/N  NSA5516-03NJ 
is  installed,  prior  to  further  flight,  replace  it 
with  a  new  fiiel-resistant  P-clip  having  P/N 
NSA5515-03NForNSA5516-03NV,  in 
accordance  with  the  service  bulletin. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch.  ANM-113.  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  actions  shall  be  done  in  accordance 
with  Airbus  Service  Bulletin  A320-28-1052, 
Revision  2,  dated  September  8, 1994,  which 
contains  the  following  list  of  effective  pages: 


Page 
No. 

Revision  level 

shown  on 

page 

Date  shown  on  page 

1-5  ... 
6-9  ... 

2  

Original  

Septembers,  1994. 
July?.  1993. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Airbus  Industrie,  1  Rood  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
Copies  may  be  inspected  at  the  FAA, 
Trans{>ort  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(e)  This  amendment  becomes  effective  on 
October  9, 1996.  j. 

Issued  in  Renton,  Washington,  on  August 
26, 1996. 

Da^U  M.  Pederson, 
Acting  Manager,  Transport  AirpJane 
Directorate,  Aircraft  Certification  Service. 
{FR  Doc.  96-22263  Filed  9-3-96;  8:45  am] 
BILUNG  CODE  4»10-]p-U 


14  CFR  Part  39 

pocket  No.  9&-NM-l75-^D;  Amendment 
39-0734;  AD  96-18-10] 

FUN  2120-AA64 

Airworthiness  Directives;  Airt>us  Model 
A300-600  and  A310  Series  Airplanes 
Equipped  With  General  Electric  Model 
CF6-80  Engines 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A30(>-600  and  A310  series  airplanes, 
that  requires  an  inspection  to  detect 
defects  of  the  directional  pilot  valves 
(DPV);  and  replacement  of  any  defective 
DPV  with  a  new  DPV.  or  deactivation  of 
the  thrust  reverser  system,  if  necessary. 
This  amendment  is  prompted  by  a 
report  indicating  that,  during  a 
maintenance  check,  an  uncommanded 
deployment  and  stowage  of  the  thrust 
reverser  occurred  due  to  improperly 
modified  DPV's.  The  actions  specified 
by  this  AD  are  intended  to  prevent 
uncommanded  deployment  and  stowage 
of  the  thrust  reverser  during 
maintenance  activities,  as  a  result  of 
improperly  modified  DPV's,  which 
could  result  in  injury  to  maintenance 
personnel  or  other  people  on  the 
ground. 
DATES:  Effective  October  9, 1996. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  9, 
1996. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
ft-om  Airbus  Industrie.  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 

Charles  Huber,  Aerospace  Engineer. 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton. 
Washington  98055-4056;  telephone 
(206)  227-2589;  fax  (206)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  appUcable  to  certain  Airbus 


Model  A300-600  and  A310  series 
airplanes  was  published  in  the  Federal 
Register  on  April  29, 1996  (61  FR 
18699).  That  action  proposed  to  require 
a  one-time  inspection  to  detect  defects 
of  the  DPV.  If  a  defective  DPV  is 
detected,  it  will  be  required  to  be 
replaced  with  a  new  DPV.  or  the  thrust 
reverser  system  wall  be  required  to  be 
deactivated  until  the  DPV  is  replaced. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the  two 
comments  received. 

Both  commenters  support  the 
proposed  rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  43  Airbus 
Model  A300-600  and  A3 10  series 
airplanes  of  U.S.  registry  will  be  affected 
by  this  AD.  that  it  will  take 
approximately  10  work  hours  per 
airplane  to  accomplish  the  required  one- 
time inspection,  and  that  the  average 
labor  rate  is  $60  p>er  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
AD  on  U.S.  operators  is  estimated  to  be 
$25,800,  or  $600  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  add 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
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Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  pbtained  firom  the  Rules 
Docket  at  th0  location  provided  under 
the  caption  ADDRESSES. 

List  of  SubjeiEls  in  14  CFR  Pari  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorboration  by  reference. 
Safety.         I 

Adoption  of  the  Amendmoit 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AtRWORTHrNESS 
DIRECTIVES 

1.  The  autbority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

S  39.1 3    [AiTMOdad] 

2.  Section  $9.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

96-lA-lO    AiifMis  Industrie:  Amendment 
39-9734.  Ilocket  95-NM-175-AD. 

Applicabilit}*:  Model  A300B4-601,  -603, 
-605R,  A30O-'P4-605R.  and  A310-203, 
-203C.  -204,  -J04,  -308  series  airplanes, 
equipped  with  General  Electric  Model  CF6- 
80  engines:  on  which  General  Electric 
Service  Bulleti*  78-031  has  been 
accomplished:  (certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  th*  preceding  applicability 
provision,  regajdless  of  whether  it  has  been 
otherwise  modilfied,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  afiected,  the 
owner/operator'must  request  approval  for  an 
alternative  metJiod  of  compliance  in 
accordance  wit|  paragraph  (b)  of  this  AD. 
The  request  shoiild  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  llequired  as  indicated,  unless 
accomplished  previously. 

To  prevent  uqcommanded  deployment  and 
stowage  of  the  thrust  reverser  during 
maintenance  activities,  accomplish  the 
following:  i 

(a)  Within  600  flight  hours  after  the 
effective  date  ofpiis  AD,  perform  an 
inspection  to  detect  defects  of  the  directional 
pilot  valves  (DPy),  in  accordance  with 
Airbus  All  Operators  Telex  (AOT)  78-05. 
Revision  01.  Feliiiary  8, 1995. 

(1)  If  no  defects  are  detected,  no  further 
action  is  requirefi  by  this  AD. 

(2)  If  any  defeat  is  detected,  prior  to  further 
flight,  either  replace  the  defective  DPV  with 


a  new  DPV  in  accordance  with  the  AOT;  or 
deactivate  the  thrust  reverser  system  in 
accordance  with  approved  procedures  of  the 
Minimum  Equipment  List  (MEL)  until  the 
DPV  is  replaced. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch.  ANM-113,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  conunents  and  then 
send  it  to  the  Manager.  Standardization 
Branch.  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  he 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  Cl4  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  inspection  and  replacement  shall 
be  done  in  accordance  with  Airbus  All 
Operators  Telex  (AOT)  78-05.  Revision  01. 
February  8, 1995.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C 
552(a)  and  1  CTR  part  51.  Copies  may  be 
obtained  from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington:  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington. 

(e)  This  amendment  becomes  effective  on 
October  9, 1996. 

Issued  in  Renton,  Washington,  on  August 
26, 1996. 

Darrell  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
IFR  Doc.  96-22260  Filed  9-3-96:  8:45  am] 
atUMQ  cooc  4eiO-13-U 


14  CFR  Part  39 

[Docket  No.  »5-NM-l6S-AD;  Amendment 
39-0733;  AD  96-18-09] 

RIN  2120-AA64 

Airworthiness  Directives;  Beech 
(Raytheon)  Model  BAe  12&-800A  and 
-1000A,  and  Model  Hawker  800  and 
1 000  Series  Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Beech  (Raytheon) 
Model  BAe  125-800A  and  -lOOOA.  and 
Model  Hawker  800  and  1000  series 


airplanes,  that  requires  modification  of 
the  TKS  metering  piunp  in  the  airfi-ame 
ice  protection  system.  This  amendment 
is  prompted  by  a  report  that  the  pump 
was  found  fitted  with  silver  plated 
wiring.  The  actions  specified  by  this  AD 
are  intended  to  ensure  that  silver  plated 
wiring  is  removed  from  these  pumps; 
silver  plated  wiring  carrying  a  direct 
current  can  ignite  the  ice  protection 
fluid  (glycol)  when  exposed  to  it,  which 
could  resuh  in  a  possible  fire  hazard. 
DATES:  Effective  October  9. 1996. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Roister  as  of  October  9, 
1996. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Raytheon  Aircraft  Company, 
Manager  Service  Engineering,  Hawker 
Customer  Support  Department.  P.O.  Box 
85,  Wichita.  Kansas  67201-0085.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue.  SW.. 
Renton.  Washington:  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Stiwt,  NW..  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATKM  CONTACT:  Tim 
Backman,  Aerospace  Engineer. 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton. 
Washington  98055-4056;  telephone 
(206)  227-2797;  fax  (:06)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Beech 
(Raytheon)  Model  BAe  125-800A  and 
-lOOOA,  and  Model  Hawker  800  and 
1000  series  airplanes  was  published  in 
the  Federal  Register  on  May  13. 1996 
(61  FR  21979).  That  action  proposed  to 
require  modification  of  the  TKS 
metering  pump  in  the  airframe  ice 
protection  system. 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 
The  FAA  has  determined  that  air  safety 
and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  23  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD.  that  it  will  take  approximately  1 
work  hour  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $60f>er  work  hour.   - 
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Based  on  these  figures,  the  cost  impact 
of  the  AD  on  U.S.  operators  is  estimated 
to  be  $1,380,  or  $60  per  airplane. 

The  cost  impact  Cgiire  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Sub)ects  in  14  CFR  Part  39 

.  Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 


§39.13    [Amendacq 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

96-18-09    Beech  Aircraft  Company 

(Formerly  DeHavilland;  Hawker 
Siddeley;  British  Aerospace,  PLC; 
Raytheon  Corporate  Jets,  Inc.): 
Amendment  39-9733.  Docket  95-NM- 
165-AD. 
Applicability:  Model  BAe  125-800 A  and 
-lOOOA,  and  Model  Hawker  800  and  1000 
series  airplanes;  on  which  Modification 
257676A  has  not  been  accomplished 
(reference  Hawker  Service  Bulletin  SB.30- 
61-7676A  or  Aerospace  Systems  and 
Technology  Service  Bulletin  S.B.30-25); 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
sp>ecific  proposed  actions  to  address  it. 

Note  2:  Beech  (Raytheon)  Model  BAe  125- 
800B  and  BAe  125-lOOOB  series  airplanes  are 
similar  in  design  to  the  airplanes  that  are 
subject  to  the  requirements  of  this  AD  and, 
therefore,  also  may  be  subject  to  the  unsafe 
condition  addressed  by  this  AD.  However,  as 
of  the  effective  date  of  this  AD,  those  models 
are  not  type  certificated  for  operation  in  the 
United  States.  Airworthiness  authorities  of 
countries  in  which  the  Model  BAe  125-800B 
and  BAe  125-lOOOB  series  airplanes  are 
approved  for  operation  should  consider 
adopting  corrective  action,  applicable  to 
those  models,  that  is  similar  to  the  corrective 
action  required  by  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  that  silver  plated  wiring  is 
removed  from  the  TKS  metering  pump  and 
a  possible  fire  hazard  eliminated,  accomplish 
the  following: 

(a)  Within  3  months  after  the  effective  date 
of  this  AD,  modify  the  TKS  metering  pump 
in  the  airframe  ice  protection  system  in 
accordance  with  Hawker  Service  Bulletin 
SB.3a-61-7676A,  dated  February  15, 1995. 

(b)  As  of  the  effective  date  of  this  AD,  no 
p>erson  shall  install  on  any  airplane  a  TKS 
metering  pump,  having  part  number 
XA9511E003-3  or  XA9511E009.  unless  it  has 
been  modified  in  accordance  with  the 
requirements  of  paragraph  (a)  of  this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 


Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of^this  AD 
can  be  accomplished. 

(e)  The  modification  shall  be  done  in 
accordance  with  Hawker  Service  Bulletin 
SB.30-61-7676A,  dated  February  15, 1995. 
(NOTE:  The  issue  date  of  this  service  bulletin 
is  indicated  only  on  Page  1;  no  other  page  of 
the  document  is  dated.)  This  incorporation 
by  reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  Raytheon  Aircraft 
Company,  Manager  Service  Engineering, 
Hawker  Customer  Support  Department.  P.O. 
Box  85,  Wichita,  Kansas  67201-0085.  Copies 
may  be  inspected  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind  Avenue, 
SW.,  Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700.  Washington,  DC. 

(f)  This  amendment  becomes  effective  on 
October  9, 1996. 

Issued  in  Renton,  Washington,  on  August 
26, 1996. 

Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  96-22261  Filed  9-3-96;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  177 
pocket  No.  95F-0402] 

Indirect  Food  Additives:  Polymers 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  d/(4-methylbenzoyl) 
peroxide  as  an  accelerator  for  silicone 
polymers  and  elastomers  for  use  in 
contact  with  food.  This  action  is  in 
response  to  a  petition  filed  by 
Registration  and  Consulting  Co.,  Ltd.,  on 
behalf  of  Peroxid-Chemie  GmbH. 
DATES:  Eff^ective  September  4, 1996; 
written  objections  and  requests  for  a 
hearing  by  October  4, 1996. 
ADDRESSES:  Submit  written  objections  to 
the  Dockets.Management  Branch  (HFA- 
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305),  Food  and  l)rug  Administration, 
12420  Parklawnpr..  nn.  1-23, 
Rockville,  MD  2(^857. 
FOR  FtJRTHER  INF6RMAT10N  CONTACT:  Vir 
D.  Anand,  Centet  for  Food  Safety  and 
Applied  Nutritiofi  (HFS-216).  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202^18-3081. 
SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
December  20,  1965  (60  FR  65658),  FDA 
announced  that  ^  food  additive  petition 
(FAP  6B4489)  hajd  been  filed  by 
Registration  and  Consulting  Co.,  Ltd.,  on 
behalf  of  PeroxicJ-Chemie  GmbH,  c/o 
Bruce  A.  Schwertimer,  Bruce 
EnviroExcel  Groiip,  Inc.,  94  Buttermilk 
Bridge  Rd..  Washington.  NJ  07882 
(formerly  55  Riv^r  Dr.  South  No.  1808, 
Jersey  City,  NJ  0^310).  The  petition 
proposed  to  amend  the  food  additive 
regulations  in  §  ^77.2600  Rubber  articles 
intended  for  repeated  use  (21  CFR 
177.2600)  to  proTide  for  the  safe  use  of 
di(4-methylbenzayl)  peroxide  as  an 
accelerator  for  silicone  polymers  and 
elastomers  complying  with  §  177.2600 
for  use  in  contac^  widi  food. 

FDA  has  evaluated  data  in  the 
petition  and  oth^  relevant  material.  The 
agency  concludei  that  the  proposed  use 
of  the  additive  is  safe,  that  it  will 
achieve  its  intended  technical  effect, 
and  that  the  regulations  in  §  177.2600 
should  be  amended  as  set  forth  below. 

In  accordance  yvith  §  171.1(h)  (21  CFR 
171.1(h)),  the  pe^ion  and  the 
documents  that  I|DA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  ICenter  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  informa^on  contact  person 
listed  above.  As  provided  in  21  CFR 
171.1(h).  the  agency  will  delete  from  the 
documents  any  niaterials  that  are  not 
available  for  public  disclosure  before 
making  the  docuinents  available  for 
inspection.  I 

The  agency  ha^  carefully  considered 
the  potential  environmental  eH^ects  of 
this  action.  FDA  nas  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  enirironment,  and  that  an 
environmental  iiipact  statement  is  not 
required.  The  ag^cy's  finding  of  no 
significant  impaal  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  a^essment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  thibugh  Friday. 

Any  person  wqo  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  October  4,  1996,  file 
with  the  Dockets  Management  Branch 
(address  above)  v  Titten  objections 
thereto.  Each  obJ4  iction  shall  be 


separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  groiuids  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  die  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  177 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Apphed  Nutrition,  21  CFR  part  177  is 
amended  as  follows: 

PART  177— INDIRECT  FOOD 
ADDITIVES:  POLYMERS 

1.  The  authority  citation  for  21  CFR 
part  177  continues  to  read  as  follows: 

Authority:  Sees.  201,  402.  409,  721  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C  321,  342,  348.  379e). 

2.  Section  177.2600  is  amended  in 
paragraph  (c)(4)(ii)(6)  by  alphabetically 
adding  a  new  entry  for  "Di{4- 
methylbenzoyl)  peroxide"  to  read  as 
follows: 

§  1 77.2600    Rut}t>er  articles  intended  for 
repeated  use. 

»  *  *  •  « 

(c)»  •  • 

(4)*  •  * 

(ii)*  *  • 

(6)*  *  * 
Di(4-methylbenzoyl)  peroxide  (CAS  Reg. 
No.  895-85-2)  for  use  only  as  a 
crosslinking  agent  in  silicone  polymers 
and  elastomers  identified  under 
paragraph  (c)(4)(i)  of  this  section  at 
levels  not  to  exceed  1  percent  by  weight 
of  such  polymers  and  elastomers  where 
the  total  of  all  accelerators  does  not 


exceed  1.5  percent  by  weight  of  rubber 
product. 

•  •  *  •  • 

Dated:  August  22. 1996. 

Fred  R.  Shank. 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition. 

[FR  Doc.  96-22482  Filed  9-3-96:  8:45  am] 
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21  CFR  Part  178 
[Doclcet  No.  96F-0092] 

Indirect  Food  Additives:  Adjuvants, 
Production  Aids,  and  Sanitizers 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  expanded  safe  use  of  phosphorous 
acid,  cyclic  neopentanetetrayl  bis(2,6- 
di-tert-butyl-4-methylphenyl)ester  for 
use  as  an  antioxidant  dnd/or  stabilizer  at 
levels  not  to  exceed  0.05  percent  by 
weight  of  olefin  polymers  intended^for 
use  in  contact  with  food.  This  action  is 
in  response  to  a  petition  filed  by  Asahi 
Denka  Kogyo  K.  K. 
DATES:  Effective  September  4,  1996; 
written  objections  and  requests  for  a 
hearing  by  October  4, 1996. 
ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Parklawn  Dr.,  rm.  1-23, 
Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT:  Vir 
D.  Anand,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-216),  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-418-3081. 
SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
March  25, 1996  (61  FR  12075),  FDA 
announced  that  a  food  additive  petition 
(FAP  6B4498)  had  been  filed  by  Asahi 
Denka  Kogyo  K.  K.,  2-13  Shirahata  5- 
Chome,  Urawa  City,  Saitama  336,  Japan. 
The  petition  proposed  to  amend  the 
food  additive  regulations  in  §  178.2010 
Antioxidants  and/or  stabilizers  for 
polymers  (21  CFR  178.2010)  to  provide 
for  the  expanded  safe  use  of 
phosphorous  acid,  cyclic 
neopentanetetrayl  bis(2,6-di-terf-butyl- 
4-methylphenyl)ester  for  use  as  an 
antioxidant  and/or  stabilizer  at  levels 
not  to  exceed  0.05  percent  by  weight  of 
olefins  complying  with  21  CFR 
177.1520  intended  for  use  in  contact 
with  food. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material. 
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Based  on  this  information,  the  agency 
concludes  that  the  proposed  use  of  the 
additive  is  safe,  that  the  additive  will 
achieve  its  intended  technical  effect, 
and  therefore,  that  the  regulations  in 
§  178.2010  should  be  amended  as  set 
forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  §  171.1(h), 
the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
envirorunental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 


Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  October  4, 1996,  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  die  Dockets  Management  Branch 


between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  17B 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition,  21  OjR  part  178  is 
amended  as  follows: 

PART  178— INDIRECT  FOOD 
ADDITIVES:  ADJUVANTS. 
PRODUCTION  AIDS,  AND  SANITIZERS 

1.  The  authority  citation  for  21  CFR 
part  178  continues  to  read  as  follows: 

Authority:  Sees.  201,  402, 409,  721  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C.  321,  342,  348,  379e): 

2.  Section  178.2010  is  amended  in  the 
table  in  paragraph  (b)  by  revising  the 
entry  for  "Phosphorous  acid,  cyclic 
neopentanetetrayl  bis(2,6-di-tert-butyl- 
4-methylphenyl)ester"  under  the 
heading  "Substances"  and  by  adding  a 
new  entry  "2."  under  the  heading 
"Limitations"  to  read  as  follows: 

§178.2010    Antioxidants  and/or  stabilizers 
for  polymers. 


(b) 


Sut)stances 


Limitations 


Phosphorous  acid,  cyclic  neopentanetetrayl  bis(2,6-di-terf- 
lxjtyl-4-methylphenyl)ester  (CAS  Reg.  No.  80693-00-1). 


For  use  only: 

1 .  At  levels  not  to  exceed  0.25  percent  by  weight  of  polypropylene  complying 
with  §  177.1520  of  this  chapter.  *  *  * 

2.  At  levels  not  to  exceed  0.05  percent  by  weight  of  polymers  complyirig  with 
§  177.1520(c)  of  this  chapter,  item  3.1  or  3.2,  and  with  a  maximunn  thickness 
of  100  micrometers  (0.004  inch)  for  use  with  all  food  types  under  conditions  of 
use  B,  G,  D,  E.  F,  G,  and  H  described  in  Table  2  of  §  176.170(c)  of  this  chap- 
ter. 


Dated:  August  20, 1996. 
Fred  R.  Shank, 

Director,  Center  for  Food  Safety  and  Applied 

Nutrition. 

[PR  Doc.  96-22483  Filed  9-3-96:  8:45  am] 

BILUNQ  CODE  4160-01-F 


21  CFR  Part  178 
pocket  No.  96F-0027] 

Indirect  Food  Additives:  Adjuvants, 
Production  Aids,  and  Sanitizers 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  bis(2,4-di-te/t-butyl-6- 
methylphenyl)  ethyl  phosphite  as  a 


processing  stabilizer  for  olefin  polymers 
intended  for  use  in  contact  with  food. 
This  action  is  in  response  to  a  petition 
filed  by  Ciba-Geigy  Corp. 

DATES:  Effective  September  4, 1996; 
written  objections  and  requests  for  a 
hearing  by  October  4, 1996. 

ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Parklawn  Dr.,  rm.  1-23. 
Rockville.  MD  20857. 

FOR  FURTHER  INFORMATK)N  CONTACT:  Vir 
D.  Anand,  Center  for  Food  Safety  and 
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Applied  Ndthtion  (HFS-216).  Food  and 
Drug  Administration.  200  C  St.  SW., 
Washington,  DC  20204.  202-41&-3081. 
SUPPLEMEKTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
February  9, 1996  (61  FR  5001).  FDA 
announced  that  a  food  additive  petition 
(FAP  6844^2)  had  been  filed  by  Qba- 
Geigy  Corp(„  540  White  Plains  Rd.. 
Tarrytown.  NY  10591-9005,  proposing 
that  food  additive  regulations  be 
amended  if  §  178.2010  Antioxidants 
and/or  stabilizers  for  polymers  (21  CFR 
178.2010)  tt)  provide  for  the  safe  use  of 
bis(2.4-di-terf-butyl-6-methylphenyl) 
ethyl  phosphite  as  a  processing 
stabilizer  f^r  olefin  polymers  complying 
with  21  Cpfe  177.1520  intended  for  use 
in  contact  ffith  food. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material.  The 
agency  concludes  that  the  proposed  use 
of  the  additive  is  safe,  that  the  additive 
will  achieve  its  intended  technical 
effect,  and  that  the  regulations  in 
§  178.2010^)  should  be  amended  as  set 
forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
documentsjthat  FDA  considered  and 
relied  upoii  in  reaching  its  decision  to 
approve  th«  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  AppUed  Nutrition  by  appointment 
with  the  information  contact  person 
listed  abov^.  As  provided  in  §  171.1(h), 
the  agency  will  delete  from  the 
documents'any  materials  that  are  not 


available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  October  4, 1996,  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  £ach  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particuliuity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  groimds  for  the  objection.  Each 
niimbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 


that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
dociunent.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  ihe  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday . 
through  Friday. 

List  of  Subiects  in  21  CFR  Part  178 

Food  additives,  Food  packaging. 

Therefore,  imder  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition,  21  CFR  part  178  is 
amended  as  follows: 

PART  178— INDIRECT  FOOD 
ADDITIVES:  ADJUVANTS. 
PRODUCTION  AIDS.  AND  SANITIZERS 

1.  The  authority  citation  for  21  CFR 
part  178  continues  to  read  as  follows: 

Authority:  Sees.  201, 402,  409,  721  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C.  321.  342,  348.  379e). 

2.  Section  178.2010  is  amended  in  the 
table  in  paragraph  (b>by  alphabetically 
adding  a  new  entry  for  bis(2,4-di-tert- 
butyl-6-methylphenyl)  ethyl  phosphite 
to  read  as  follows: 


S  178.2010 
(b)*  •• 


Antioxidants  and/or  stabilizers  for  poiymers 


List  of  Substances 


Limitations 


Bis(2.4-di-  terfbutyl-e-metfiytphenyl) 
145650-60-8). 


ettiyl  phosphite  (CAS  Reg.  No. 


For  use  only: 

1.  At  levels  not  to  exceed  0.3  percent  by  weight  of  olefin  polymers 
complying  with  §  177.1520(c)  of  this  chapter.  The  finistied  polymers 
may  only  t>e  used  with  food  of  the  types  identified  in  §  176.170<c)  of 
this  chapter.  Table  1,  under  Categories  I.  II,  IV-B.  Vl-A.  Vl-B,  Vli-B. 
and  VIM,  and  under  conditions  of  use  B  through  H  described  in 
Table  2  of  §  176.170(c)  of  this  chapter. 

2.  At  levels  not  to  exceed  0.1  percent  t>y  weight  of  propylene  polymers 
complying  with  §  177.1520(c)  of  this  chapter,  items  1.1,  1.2,  1.3, 
3.2b,  3.4,  or  3.5,  or  3.1a  (where  ttw  density  of  this  polymer  is  at 
least  0.85  grarrrper  cubic  centimeter  and  less  than  0.91  gram  per 
ojbic  centimeter).  The  finished  polymers  may  only  be  used  in  corv 
tact  with  food  of  the  types  identified  in  §  176.170(c)  of  this  ctiapter, 
Table  1,  under  Categories  III.  IV-A.  V.  Vl-C,  Vll-A.  and  IX.  and  under 
conditions  of  use  B  through  H  described  in  Table  2  of  §  176.170(c) 
of  ttiis  chapter. 
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List  of  Substances 


Limitations 


3.  At  levels  not  to  exceed  0.1  percent  t>y  weight  o(  high-density  ethyl- 
ene polymers  complying  with  §  177.1520(c)  of  this  chapter,  items 
2.1.  2.2.  2.3.  3.1a,  3.1b.  3.2a,  or  3.6  (where  the  density  of  each  of 
these  polymers  is  at  least  0.94  gram  per  cutxc  centimeter),  or  5.  The 
finished  polymers  may  only  tje  used  in  contact  with  food  of  ttie  types 
identified  in  §  176.170(c)  of  this  chapter.  Tabie  i.  under  Categories 
III,  IV-A,  V.  Vl-C,  Vlt-A,  and  IX.  and  under  conditions  of  use  C  (maxi- 
mum temperature  70  °C)  through  G  described  in  Tabie  2  of 
§  176.170(c)  of  this  chapter.  Provided,  that  the  finished  food  contact 
artictes  have  a  volume  of  at  least  18.9  liters  (5  gallons). 

4.  At  levels  not  to  exceed  0.01  percent  by  weight  of  low-density  ettryl- 
ene  polymers  complying  with  §177. 1520(c)  of  this  chapter,  items 
2.1.  2.2,  2.3.  3.1a,  3.1b.  3.2a,  3.4,  3.5,  or  3.6  (where  the  density  of 
each  of  ttiese  polymers  is  less  than  0.94  gram  per  cut>c  centimeter). 
The  finished  polymers  may  only  be  used  in  contact  with  food  of  the 
types  identified  in  §176. 170(c)  of  this  ctiapter,  Tatjie  1.  urxJer  Cat- 
egories III.  IV-A,  V,  Vl-C,  Vll-A,  and  IX,  and  under  conditions  of  use 
B  through  H  described  in  Table  2  of  §  176.170(c)  of  this  chapter. 
Provided,  that  ttie  average  thickness  of  such  polymers  in  ttie  form  in 
wtiich  they  contact  food  shall  not  exceed  0.001  inch. 


Dated:  August  22, 1996. 
Fred  R.  Shank, 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition. 
[FR  Doc.  96-22484  Filed  9-3-96;  8:45  am] 

BILUNO  CODE  4160-01-F 


21  CFR  Part  510 

New  Animal  Drugs;  Change  of  Sponsor 
Name  and  Address 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  a 
change  of  sponsor  name  and  address 
from  Roussel-UCLAF  to  Roussel-UCIAF 
SA. 

EFFECTIVE  DATE:  September  4, 1996. 


FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  J.  McKay,  Center  for  Veterinary 
Medicine  (HFV-102),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855,  301-827-0213. 
SUPPLEMENTARY  INFORMATION:  Roussel- 
UCLAF,  Division  Agro-Veterinaire,  163 
Avenue  Gambetta,  75020  Paris,  France, 
has  informed  FDA  of  a  change  of 
sponsor  name  and  address  to  Roussel- 
UCLAF  SA.  Animal  Health  Division, 
102  Route  de  Noisy,  93235  Romainville 
Cedex,  France.  Accordingly,  the  agency 
is  amending  the  regulations  in  21  CFR 
510.600(c)(1)  and  (c)(2)  to  reflect  the 
change  of  sponsor  name  and  address. 

List  of  Subjects  in  21  CFR  Part  510 

Administrative  practice  and 
procedure.  Animal  drugs.  Labeling, 
Reporting  and  recordkeeping 
requirements. 

Therefore,  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 


the  Center  for  Veterinary  Medicine.  21 
CFR  part  510  is  amended  as  follows: 

PART  510-NEW  ANIMAL  DRUGS 

1:  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 

Authority:  Sees.  201.  301.  501.  502.  503. 
512,  701,  721  of  the  Federal  Food,  Dnig,  and 
Cosmetic  Act  (21  U.S.C  321,  331.  351.  352. 
353,  360b,  371.  379€). 

2.  Section  510.600  is  amended  in  the 
table  in  paragraph  (c)(1)  by  removing 
the  entry  "Roussel-UCLAF"  and  adding 
in  its  place  a  new  entry  for  "Roussel- 
UCLAF  SA"  and  in  the  table  in 
paragraph  (c)(2)  in  the  entry  for 
"012579"  by  revising  the  sponsor  name 
and  address  to  read  as  follows: 

§  510.600    Names,  addresses,  and  drug 
lat>eter  codes  of  sponsors  of  approved 
applications. 

*   -.    *        *      *  *        * 

(c)  •  *  * 
(!)•*• 


Firm  name  and  address 

Drug  labeier  code 

•  •                                                                        •                                                     ' 

Roussel-UCLAF  SA,  Animal  Health  Division,  102  Route  de  Noisy, 
93235  Romainville  Cedex,  France 

•  •                                                                        • 

•  •                                                                       •                                                                       • 

012579 

•  •                                                                       •                                                                       • 

(2) 
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012579  


Firm  name  and  address 


Roussel-UCLAF  SA,  Animal  Health  Division.  102  Route  de  Noisy,  93235 
Romainvitte  Cedex,  France. 


Dated:  Augu»t  20. 1996. 
Robert  C  Liviiigstoii, 
Director,  Offic^  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
(FR  Doc.  96-22486  Filed  9-3-96;  8:45  am] 

MLUNG  COOe  4110-01-P 


21  CFR  Part  $22 

Implantation  or  Injectable  Dosage 
Form  New  Animal  Drugs;  Xytazine 
Injection 

AQENCY:  Food  and  Drug  Administration, 
HHS.  ! 

ACTION:  Final  Irule. 


illrul 


SUmUAm:  Th4  Food  and  Drug 
Administratif^n  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  an  abbreviated  new  animal 
drug  application  (ANADA)  filed  by 
Chanelle  Pharmaceuticals 
Manufacturing  Ltd.  The  ANADA 
provides  for  intravenous,  intramuscular, 
or  subcutaneous  use  of  xylazine     * 
injection  in  dt>gs  and  cats  to  produce 
sedation  accompanied  by  a  shorter 
period  of  ana^esia. 
EFFECTIVE  OAlt:  September  4, 1996. 
FOR  FURTHER  »4F0RMAT10N  CONTACT: 
Sandra  K.  Woods,  Center  For  Veterinary 
Medicine  (HF1V-114),  Food  and  Drug 
Administratis,  7500  Standish  PI., 
Rockville,  MU  20855,  301-594-1617. 
SUPPLEMENTABY  INFORMATION:  Chanelle 
Pharmaceuticals  Manufacturing  Ltd., 
Loughrea,  Coiinty  Galway,  Ireland,  filed 
ANADA  200-384,  which  provides  for 
intravenous,  intramuscular,  and 
subcutaneous! use  of  Chanazine®  (20 
milligrams/railUliter  (mg/mL)) 
Injectable  (xylazine  hydrochloride 
equivalent  to  ?0  mg  xylazine  per  mL)  in 
dogs  and  cats  to  produce  sedation 
accompanied  by  a  shorter  period  of 
analgesia.  The  drug  is  limited  to  use  by 
or  on  the  order  of  a  licensed 
veterinarian,  j 

Approval  of  ANADA  200-184  for 
Chanelle's  Ch$nazine®  (xylazine  20  mg/ 
mL)  Injectable  is  as  a  generic  copy  of 
Bayer's  NADA  47-955  for  Rompun® 
(xylazine  20  c^g/mL)  injectable.  The 
ANADA  is  approved  as  of  July  12, 1996, 
and  the  regula  Lions  are  amended  by 


revising  21  CFR  522.2662(b)  to  reflect 
the  approval.  The  basis  of  approval  is 
discussed  in  tbe  freedom  of  information 
summary. 

In  accordance  with  tbe  freedom  of 
information  provisions  of  part  20  (21 
CFR  part  20)  and  §  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)),  a  summary  of 
safety  and  effiectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23,  Rockville,  MD  20857.  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

The  agency  has  determined  under  21 
CFR  25.24(d)(l)(i)  that  this  action  is  of 
a  type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  522 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  522  is  amended  as  follows: 

PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Food. 
Drug,  and  Cosmeac  Act  (21  U.S.C.  360b). 

2.  Section  522.2662  is  amended  by 
revising  the  first  two  sentences  in 
paragraph  (b)  to  read  as  follows: 

$522.2662    Xylazine  hydrochlorkie 
injection. 

*     •     *     •     • 

(b)  Sponsor.  See  000856  in 
§  510.600(c)  of  this  chapter  for  use  in 
horses,  wild  deer,  and  elk.  See  000859 
and  061651  in  §  510.600(c)  of  this 
chapter  for  use  in  horses,  wild  deer,  elk, 
dogs,  and  cats.  *  *  * 


Dated:  August  20, 1996. 
Stephen  F.  Snndloi; 

Director,  Center  for  Veterinary  Medicine. 
[FR  Doc.  96-22487  Filed  9-3-96;  8:45  am] 

MLUNO  CODE  4'(60-01-F 


DEPARTMENT  OF  THE  INTERIOR 

Offlce  Of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  935 

IOH-238-FOR,  #72] 

Ohio  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Final  rule;  approval  of 
amendment. 

SUMMARY:  OSM  is  approving  a  proposed 
amendment  to  the  Ohio  regulatory 
program  (hereinafter  referred  to  as  the 
"Ohio  program")  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  Ohio  proposed  revisions 
to  rules  pertaining  to  underground 
mining.  The  amendment  is  intended  to 
revise  the  Ohio  program  to  be  consistent 
with  the  corresponding  Federal 
regulations. 
EFFECTIVE  DATE:  September  4, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Rieger,  Field  Branch  Chief, 
Appalachian  Regional  Coordinating 
Center,  OSM,  3  Parkway  Center, 
Pittsburgh,  PA  15220.  Telephone:  (412) 
937-2153. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Ohio  Program 

II.  Submission  of  the  Proposed  Amendment 
m.  Director's  Findings 

IV.  Summary  and  Disposition  of  Comments 

V.  Director's  Decision 

VI.  Procedural  Determinations 

L  Background  on  the  Ohio  Program 

On  August  16, 1982,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Ohio  program.  Background  information 
on  the  Ohio  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
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approval  can  be  found  in  the  August  10, 
1982,  Federal  Register  (42  FR  34668). 
Subsequent  actions  concerning 
conditions  of  approval  and  program 
amendments  can  be  found  at  30  CFR 
935.11,  935.12,  935.15,  and  935.16. 

II.  Submission  of  the  Proposed 
Amendment 

By  letter  dated  May  23, 1996, 
(Administrative  Record  No.  OH-2166- 
00)  Ohio  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA  at  its  own  initiative.  Ohio 
proposed  to  revise  the  Ohio 
Administrative  Code  (OAC)  at  sections 
1501:13-4-12(G)(3)(d)  and  4(f),(I)— 


Requirements  for  Special  Categories  of 
Mining;  1501:13-9-08(A),(B)— 
Protection  of  Underground  Mining;  and 
1501:13-13-01— Concurrent  Siu-face 
and  Underground  Mining. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  June  24, 
1996,  Federal  Register  (61  FR  32382), 
and  in  the  same  document  opened  the 
public  corhment  period  and  provided  an 
opportunity  for  a  pubUc  hearing  on  the 
adequacy  of  the  proposed  amendment. 
The  public  comment  period  closed  on 
July  24, 1996. 


m.  Director's  Findings 

Set  forth  belowr,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17,  are  the  Director's 
findings  concerning  the  proposed 
amendment. 

Revisions  not  specifically  discussed 
below  concern  nonsubstantive  wording 
changes,  or  revised  cross-references  and 
paragraph  notations  to  reflect 
organizational  changes  resulting  from 
this  amendment. 

A.  Revisions  to  Ohio's  Regulations  That 
Are  Substantively  Identical  to  the 
Corresponding  Provisions  of  the  Federal 
Regulations 


State  regulation 

Subject 

Federal  counterpart 

OAC  1 501 :1 3-^1 2(G)(3)(d) 

OAC  1501  -1 3-4-1 2fG)(4)(0 

Variances  

Permit  Issuance  „„ 

30  CFR  785. 18(b)(4) 
30  CFR  785.18(c)(6) 

OAC  1501-ia-4-12(G)(4)(i) .- 

Permit  Issuance  „ 

Protection  of  Underground  Mining „ 

30CFR785.18(c)(9)riii) 

OAC  1501:13-9-08(A)(1) 

30  CFR  816.79(b) 

Because  the  above  proposed  revisions 
are  identical  in  meaning  to  the 
corresponding  Federal  regulations,  the 
Director  finds  that  Ohio's  proposed 
rules  are  no  less  effective  than  the 
Federal  rules. 

B.  Revisions  to  Ohio's  Regulations  With 
No  Corresponding  Federal  Regulations 

Ohio  proposed  to  delete  OAC 
1501:13-9-08(B)  which  required  that 
surface  mining  operations  be  designed 
to  protect  distiu-bed  surface  areas, 
including  spoil  disposal  sites,  so  as  not 
to  endanger  any  present  or  future  coal 
mining  operation.  There  is  no 
corresponding  Federal  requirement  to 
this  provision.  Therefore,  the  Director 
finds  that  the  proposed  deletion  will  not 
render  the  State  program  less  effective 
than  the  Federal  regulations. 

Ohio  proposed  to  delete  OAC 
1501:13-13-01  which  specifies 
performance  standards  for  conaurent 
surface  and  underground  mining 
activities  operating  under  a  variance 
fi^m  contemporaneous  reclamation 
requirements.  These  provisions  have  no 
corresponding  Federal  requirements. 
Ohio's  provisions  for  variances  in 
contemporaneous  reclamation  appear  in 
OAC  1501:13-4-12(0).  The  Director 
finds  that  the  proposed  deletion  will  not 
render  the  State  program  less  effective 
than  the  Federal  regulations. 

IV.  Summary  and  Disposition  of 
Comments 

Public  Comments 

The  Director  solicited  public 
comments  and  provided  an  opportunity 
for  a  public  hearing  on  the  proposed 
amendment.  Two  public  comments 


were  received.  Because  no  one 
requested  an  opportunity  to  speak  at  a 
public  hearing,  no  hearing  was  held. 

One  commenter  stated  mat  by 
rescinding  OAC  1501:13-13-01, 
underground  and  surface  coal  reserves 
will  be  sterilized  needlessly.  The 
commenter  suggests  that  this  provision 
provides  a  degree  of  flexibility  and  that 
the  500  foot  barrier  was  meant  for 
underground  and  surface  mines  in  the 
same  seam.  The  Dirsctor  notes  that  the 
changes  proposed  by  Ohio  simplify  its 
rule  structure  by  eliminating  OAC 
1501:13-13-01  which  duplicates 
requirements  found  under  1501:13—4- 
12(G)  (contemporaneous  reclamation) 
and  1501:13-9-08  (concurrence).  The 
revisions  are  not  intended  to  create  the 
loss  of  any  flexibility  nor  cause  any 
impact  that  would  sterilize  or  impact 
the  ability  to  mine  certain  reserves 
beyond  those  that  currently  exist  in  the 
Ohio  program  and  do  not  render  the 
program  less  effective  than  the  Federal 
regulations. 

The  second  commenter,  the  Ohio 
Historic  Preservation  Ofiice  (OHPO), 
expressed  several  concerns.  OHPO  feels 
that  proposed  rule  changes  pertaining  to 
surface  mining  operations  are  not 
routinely  sent  to  OHPO  for  review. 
OHPO  is  particularly  concerned  that 
there  is  no  basis  for  selecting  the  500 
foot  distance  requirement  specified  in 
OAC  1501:13-9-08.  If  feels  this  could 
create  situations  where  there  are  adverse 
effects  to  a  property  eUgible  for 
inclusion  in  the  National  Register  of 
Historic  Places  (NRHP).  OHPO  is  also 
concerned  that  the  proposed  changes 
could  result  in  an  acceleration  of  surface 
affectment  actions  with  increased  risks 


for  adverse  effects  to  properties  that  may 
be  eligible  for  inclusion  in  the  NRHP. 
The  Director  acknowledges  that  all 
requirements  of  coordination  and 
consultation  between  agencies 
responsible  for  implementing  the 
National  Historic  Preservation  Act 
(NHPA)  must  be  met.  However,  the 
changes  proposed  by  Ohio  do  not 
impact  compliance  with  NHPS  and  the 
OHPA  comments  are,  therefore,  outside 
the  scope  of  this  amendment.  The 
Director  notes  that  the  referenced  500 
foot  distance  concerns  the  amount  of 
barrier  that  may  be  necessary  to  ensure 
the  protection  of  underground  coal 
miners  and  is  consistent  with  Federal 
requirements.  The  barrier  is  a 
hydrologic  and  structural  consideration 
and  not  considered  as  a  direct  limitation 
on  surface  impacts  as  OHPA  suggests. 
The  Director  concludes  that  none  of  the 
changes  proposed  by  Ohio  create 
barriers  to  compliance  with  the  NHPA. 

Federal  Agency  Comments 

Pursuant  to  30  CFR  732.17(h)(llJ(I). 
the  Director  solicited  comments  on  the 
proposed  amendment  from  various 
Federal  agencies  with  an  actual  or 
potential  interest  in  the  Ohio  program. 
None  were  received. 

Environmental  Protection  Agency  (EPA) 

Pursuant  to  30  CFR  732.17(h)(ll)(ii), 
OSM  is  required  to  obtain  the  written 
concurrence  of  the  EPA  with  respect  to 
those  provisions  of  the  proposed 
program  amendment  that  relate  to  air  or 
water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et.  seq.)  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq.). 
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None  of  the  revisions  Ohio  proposed 
to  make  in  its  amendment  pertains  to  air 
or  water  quality  standards. 
Nevertheless,  OSM  requested  EPA's 
concurrence  with  the  proposed 
amendment.  EPA  did  not  respond  to 
OSM's  request. 

V.  Directorls  Decision 

Based  on  the  above  findings,  the 
Director  approves  the  proposed 
amendment  as  submitted  by  Ohio  on 
May  23, 19^. 

The  Federal  regulations  at  30  CFR 
Part  935,  codifying  decisions  concerning 
the  Ohio  prpgram,  are  being  amended  to 
implement  this  decision.  This  final  rule 
is  being  made  effective  immediately  to 
expedite  th#  State  program  amendment 
process  and  to  encourage  States  to  bring 
their  programs  into  conformity  with  the 
Federal  standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  i$  required  by  SMCRA. 

VL  Procedural  Determinations 

Executive  Oder  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  und9r  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  t)ie  reviews  required  by 
section  2  of  Executive  Order  12778 
(Qvil  Justice  Reform)  and  has 
determined  that,  to  the  extend  allowed 
by  law,  thisxule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  ({rafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15.  and  732.17(h)(10). 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  bv  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
andwhethet  the  other  requirements  of 
30  CFR  Part^  730,  731,  and  732  have 
been  met. 


National  Erhnronmental  Policy  Act 

No  envinymiental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  th^t  agency  decisions  on 
proposed  Stpte  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(b)(C)  of  the  National 


Environmental  Policy  Act  (42  U.S.C 

4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effiect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assimiptions  for  the 
corresponding  Federal  regulations. 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  of  Subjects  in  30  CFR  935 

Intergovernmental  relations.  Surface 
mining,  Underground  mining. 

Dated:  August  19, 1996. 
Tim  L.  Dieringer, 

Acting  Regional  Director,  Appalachian 
Regional  Coordinating  Center. 

For  the  reasons  set  out  in  the 
preamble.  Title  30,  Chapter  VU, 
Subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  935— OHIO      - 

1.  The  authority  citation  for  Part  935 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  Section  935.15  is  amended  by 
adding  paragraph  (bbbb)  to  read  as 
follows: 

f  935.1 5    Approval  of  regulatory  program 
amendments. 

•        *        •        •        * 

(bbbb)  The  following  rules,  as 
submitted  to  OSM  on  May  23, 1996  are 
approved  effective  September  4, 1996. 


OAC  1501:13-4-12(G)(3)(d)— Variance 
OAC  1501:13-4-12(G)(4)(f).(i)— Permit 

Issuance 
OAC  1501:13-9-08(A)(l>-^>rotecUon  of 

Underground  Mining 
OAC  1501:13-9-O8(B)  (Deletion)— 

Protection  of  Undergroimd  Mining 
OAC  1501:13-13-01  (Deletion)— 

Concurrent  Surface  and  Underground 

Mining 

[FR  Doc.  96-22447  Filed  9-3-96;  8:45  am] 
BUMQ  COOC  4310-05-M 


30  CFR  Part  944 
[SPATS  No.  UT-034] 

Utah  Regulatory  Program 

AOENCV:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Final  rule;  approval  of 

amendment. 

SUMMARY:  OSM  is  announcing  approval 
of  a  proposed  amendment  to  the  Utah 
regulatory  program  (hereinafter,  the 
"Utah  program")  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  proposed 
amendment  consists  of  revisions  to 
rules  pertaining  to  petitions  to  initiate 
rulemaking,  and  backfilling  and  grading 
and  highwall  retention.  The  amendment 
revises  the  Utah  program  to  be 
consistent  with  the  corresponding 
Federal  regulations. 
EFFECTIVE  DATE:  September  4, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  F.  Fulton,  Telephone:  (303)  672- 
5524. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Utah  Program 

On  January  21, 1981,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Utah  program.  General  background 
information  on  the  Utah  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  of  the  Utah 
program  can  be  found  in  the  January  21, 
1981,  Federal  Register  (46  FR  5899). 
Subsequent  actions  concerning  Utah's 
program  and  program  amendments  can 
be  found  at  30  CFR  944.15.  944.16,  and 
944.30. 

n.  Proposed  Amendment 

By  letter  dated  November  30, 1995, 
and  March  11, 1996.  Utah  submitted  to 
OSM  rules  that  it  had  promulgated  for 
its  program  (administrative  record  Nos. 
UT-1079  and  UT-1081)  pursuant  to 
SMCRA  (30  U.S.C.  1201  et  seq.).  With 
three  exceptions,  these  rules  were 
substantively  identical  to  rules  that 
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Utah  had  previously  submitted  to  OSM 
and  for  which  the  Director  made  a 
decision  in  the  May  30, 1995,  Federal 
Register  (60  FR  28040,  administrative 
record  No.  UT-1057).  The  three 
exceptions  occurred  in  rules  that  Utah 
revised  in  response  to  required 
amendments  and  in  response  a 
disapproval  that  OSM  set  forth  in  the 
May  30, 1995,  notice.  In  response  to  the 
required  program  amendments  at  30 
CFR  944.16  (c)  and  (d)  (May  30, 1995, 
60  FR  28040,  28043-4.  finding  Nos.  4 
and  5),  Utah  proposed  to  revise  Utah 
Admin.  R  645-301-553.110  and  Utah 
Admin.  R.  534-301-553.120.  In 
response  to  the  Director  not  approving 
proposed  Utah  Admin.  R.  645-301- 
553.651  (May  30, 1995,  60  FR  28040, 
28046-7.  finding  No.  15),  Utah  did  not 
promulgate  the  rule.  The  rule  concerned 
a  proposed  applicability  date  for  the 
backfilling  and  grading  of  highwalls. 

In  addition  to  the  aforementioned 
revisions,  Utah  by  letter  dated  December 
4. 1995.  submitted  to  OSM  a  proposed 
revision  to  Utah  Admin.  R.  645-100- 
500,  pertaining  to  petitions  to  initiate 
rulemaking  (administrative  record  No. 
UT-1080).  Utah  submitted  the  proposed 
revision  in  response  to  a  November  22. 
1995.  OSM  letter  (administrative  record 
No.  UT-1078)  notifying  Utah  of  a 
needed  revision  to  Utah's  rule. 

These  revisions  constitute  a  proposed 
amendment  to  Utah's  program.  OSM 
annoiuiced  receipt  of  Uie  proposed 
amendment  in  the  March  20. 1996, 
Federal  Register  (61  FR  11350], 
provided  an  opportimity  for  a  public 
hearing  or  meeting  on  its  substantive 
adequacy,  and  invited  public  comment 
on  its  adequacy  (administrative  record 
No.  UT-1085).  Because  no  one 
requested  a  public  hearing  or  meeting, 
none  was  held.  The  public  comment 
period  ended  on  April  19, 1996. 

ni.  Director's  Findings 

As  discussed  below,  the  Director,  in 
accordance  with  SMCRA  and  30  CFR 
732.15  and  732.17.  finds  that  the 
proposed  program  amendment 
submitted  by  Utah  on  November  30  and 
December  4. 1995.  and  March  11, 1996, 
is  no  less  effective  than  the 
corresponding  Federal  regulations  and 
no  less  stringent  than  SMCRA. 
Accordingly,  the  Director  approves  the 
proposed  amendment. 

1.  Utah  Admin.  B.  645-100-500. 
Petitions  To  Initiate  Rulemaking 

Utah  proposed  to  revise  Utah  Admin. 
R  645-100-500  to  provide  that  persons 
other  than  the  ENvision  or  Board  of  Oil, 
Gas  and  Mining  may  petition  to  initiate 
rulemaking  pursuant  to  Utah  Admin.  R 
Part  641  and  the  Utah  Administrative 


Rulemaking  Act  at  Utah  Code 
Annotated  (U.C. A.)  "63-46a-l.  etseq." 
instead  of  "63-46-8." 

Utah  deleted  the  reference  to  the 
statute  at  U.C.A.  63-46-8  because  it 
previously  repealed  it.  Newly 
referenced  "U.C.A.  63-46a-l  et  seq." 
includes  the  statutory  provisions  at 
U.C.A.  63-46a-12,  which  allow 
interested  persons  to  petition  agencies 
requesting  the  making,  amendment,  or 
repeal  of  rules. 

The  Federal  counterpart  regulation  to 
proposed  Utah  Admin.  R.  645-100-500 
is  at  30  CFR  700.12.  The  Federal 
counterpart  statutory  provision  to 
U.C.A.  63-46a-12  is  at  section  201(g)(1) 
of  SMCRA.  They  both  provide  for 
persons  to  petition  OSM  requesting  the 
issuance,  amendment,  or  repeal  of  a 
rule. 

The  proposed  revision  to  Utah 
Admin.  R.  645-100-500  is  no  less 
effective  than  the  Federal  regulations  at 
30  CFR  700.12  and  no  less  stringent 
than  section  201(g)(1)  of  SMCRA. 
Therefore,  the  Director  approves  the 
proposed  revision  to  Utah  Admin.  R. 
645-100-500. 

2.  Utah  Admin.  R.  645-301-553.110  and 
.120,  Backfilling  and  Grading  and 
Highwall  Retention 

Utah  Admin.  R.  645-301-553.110.— 
On  May  30.  1995,  OSM  at  30  CFR 
944.16(c)  (finding  No.  4,  60  FR  28040. 
28043)  required  Utah  to  revise  Utah 
Admin.  R  645-301-553.110  to  correct 
the  cross  referenced  provisions  in  the 
phrase  "R645-301-500  through  R645- 
301-540,"  regarding  previously  mined 
areas,  continuously  mined  areas,  and 
areas  subject  to  the  approximate  original 
contour  provisions,  to  read  "R645-301- 
555.500  through  R645-301-555.540" 
(emphasis  added). 

In  response  to  the  required 
amendment.  Utah  proposed  to  make  the 
changes  in  the  citations.  For  the  reasons 
discussed  in  the  May  30. 1995,  Federal 
Register  notice,  the  Director  finds  that 
the  proposed  revisions  to  Utah  Admin. 
R.  645-301-553.110  are  consistent  with 
the  Federal  regulations  at  30  CFR 
816.102(k)  and  817.102(k).  Accordingly, 
the  Director  approves  the  proposed 
revisions  to  Utah  Admin.  R.  645-301- 
553.110  and  removes  the  required 
amendment  at  30  CFR  944.16(c). 

Utah  Admin.  R.  534-301-553.120.— 
On  May  30, 1995.  OSM  at  30  CFR 
944.16(d)  (finding  No.  5.  60  FR  28040. 
28043)  required  Utah  to  revise  Utah 
Admin.  R.  645-301-553.120  to  correct 
the  cross-referenced  provisions  in  the 
phrase  "R645-301-553.500  through 
R645-301-540."  regarding  previously 
mined  areas,  continuously  mined  areas, 
and  areas  subject  to  the  approximate 


original  contour  provisions,  to  read 
"R645-031-553.500  through  R645-301- 
553.540"  (emphasis  added).  In  response 
to  the  required  amendment,  Utah  made 
the  revision  in  the  citation. 

OSM  also  at  30  CFR  944.16(d) 
required  Utah  to  revise  Utah  Admin.  R 
645-301-553.120  to  correct  the  cross- 
referenced  provisions  in  the  phrase 
"R645-301-553.650  through  R645-301- 
553.653"  to  read  "R645-301-553.650 
through  R645-301-553.65r'  (emphasis 
added),  or  otherwise  make  a  revision 
that  had  the  same  efiect.  As  discussed 
in  following  finding  No.  4,  Utah  did  not 
promulgate  Utah  Admin.  R  645-301- 
553.651.  Therefore,  at  Utah  Admin.  R 
645-301-553.120,  Utah  proposed  to 
only  reference  Utah  Admin.  R  645- 
301-553.650. 

For  the  reasons  discussed  in  the  May 
30. 1995,  Federal  Register  notice,  the 
Director  finds  that  the  proposed 
revisions  to  Utah  Admin.  R  645-301- 
553.120  are  consistent  with  the  Federal 
regulations  at  30  CFR  816.102(a)(2)  and 
817.102(a)(2).  Accordingly,  the  Director 
approves  the  proposed  revisions  to  Utah 
Admin.  R.  645-301-553.120  and 
removes  the  required  amendment  at  30 
CFR  944.16(d). 

3.  Utah  Admin.  R.  645-301-553.651, 
Applicability  Date 

On  May  30, 1995,  the  Director  did  not 
approve  Utah's  proposed  rule  at  Utah 
Admin.  R  645-301-553.651  (finding 
No.  15,  60  FR  28040.  28046)  because  it 
was  less  stringent  than  section  515  of 
SMCRA.  not  in  accordance  with  the 
Secretary's  assumptions  in  approving 
the  provisions  of  the  Utah  program  that 
allow  for  the  incomplete  elimination  of 
highwalls  for  areas  with  remaining 
highwalls  subject  to  the  approximate 
original  contour  provisions,  and  not  in 
accordance  with  the  Director's  previous 
finding  in  the  September  17. 1993,  final 
rule  Federal  Register  notice  (58  FR 
48600.  48605-6;  finding  No.  3(C)(3)(b)). 

In  response  to  this  disapproval,  Utah 
deleted  the  proposed  rule  at  Utah 
Admin.  R  645-301-553.651  (i.e..  did 
not  promulgate  the  rule  in  the  State 
rulemaking  process).  Utah's  deletion  of 
the  proposed  rule  is  consistent  with  the 
Director's  disapproval. 

IV.  Summary  and  DispositiDn  of 
Comments 

Following  are  summaries  of  all 
substantive  written  comments  on  the 
proposed  amendment  that  were 
received  by  OSM.  and  OSM's  responses 
to  them. 
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ments 

OSM  invited  public  comments  on  the 
proposed  amendment,  but  none  were 
received.     | 

2.  Federal  /Agency  Comments 

Pursuant  io  732.17(h){ll){i),  OSM 
solicited  coipments  on  the  proposed 
amendment  (from  various  Federal 
agencies  wit^  an  actual  or  potential 
interest  in  the  Utah  program 
(administrative  record  No.  UT-1082). 
None  of  the  Federal  agencies  responded. 

3.  Environmipntal  Protection  Agency 
(EPA)  Concurrence  and  Comments 

Pursuant  to  30  CFR  732.17(h)(ll)(ii), 
OSM  is  required  to  solicit  the  written 
concurrencej  of  EPA  with  respect  to 
those  provisions  of  the  proposed 
program  amendment  that  relate  to  air  or 
water  quality  standards  promulgated 
under  the  authority  of  the  Clean  water    , 
Act  (33  U.S.C.  1251  et  seq.)  or  the  Clean 
Air  Act  (42  US.C.  7401  et  seq.).  None 
of  the  revisions  that  Utah  proposed  to 
make  in  its  Amendment  pertain  to  air  or 
water  quality  standards.  Therefore,  OSM 
did  not  request  EPA's  concurrence. 

Pursuant  to  732.17(h)(ll)(i),  OSM 
solicited  corpments  on  the  proposed 
amendment  from  EPA  (administrative 
record  No.  UT-1082).  It  did  not  respond 
to  OSM's  reauest. 

4.  State  Histpric  Preservation  Officer 
(SHPO)  and  the  Advisory  Council  on 
Historic  Pre$ervation  (ACHP) 

Pursuant  tjo  30  CFR  732.17(h)(4).  OSM 
sohcited  comments  on  the  proposed 
amendment  from  the  SHPO  and  ACHP 
(administrative  record  No.  UT-1082). 
Neither  SHPO  nor  ACHP  responded  to 
OSM's  request. 

V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  app^ves  Utah's  proposed 
amendment  as  submitted  on  November 
30  and  December  4, 1995,  and  March 
11, 1996. 

The  Director  approves,  as  discussed 
in:  finding  No.  1,  Utah  Admin.  R.  645- 
100-500,  coiceming  petitions  to  initiate 
rulemaking;  and  finding  No.  2,  Utah 
Admin.  R  645-301-553.110  and  .120, 
concerning  backfilling  and  grading  and 
hirfiwall  retention. 

The  Federal  regulations  at  30  CFR 
Part  944.  codifying  decisions  concerning 
the  Utah  program,  are  being  amended  to 
implement  this  decision.  This  final  rule 
is  being  made  effective  immediately  to 
expedite  the, State  program  amendment 
process -and  ^o  encourage  States  to  bring 
their  programs  into  conformity  with  the 
Federal  standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  Quired  by  SMCRA. 


VI.  Procedural  Determinations 

1 .  Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

2.  Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  s{>ecific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 

3.  National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  ccHistitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  PoUcy  Act  (42  U.S.C 
4332(2)(C)). 

4.  Paperwork  Reduction  Act 

This  rule  does  not  contain 
informadon  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

5.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  vtrill  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
that  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 


existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

6.  Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  of  Subjects  in  30  CFR  Part  944 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  August  21. 1996. 

Peter  A.  Rutledge, 

Acting  Regional  Director.  Western  Regional 
Coordinating  Center. 

For  the  reasons  set  out  in  the 
preamble.  Title  30.  Chapter  Vn. 
Subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  944— UTAH 

1.  The  authority  citation  for  Part  944 
continues  to  read  as  follows: 

Authority:  30  U.S.C  1201  et  seq. 

2.  Section  944.15  is  amendedl)y 
adding  paragraph  (hh)  to  read  as 
follows: 

§  944.1 5    Approval  of  amendments  to  the 
State  regulatory  program. 

(hh)  Revisions  to  Utah  Admin.  R. 
645-100-500,  concerning  petitions  to 
initiate  rulemaking,  and  revisions  to 
Utah  Admin.  R  645-301-553.110  and 
Utah  Admin.  R  534-301-553.120. 
concerning  backfilling  and  grading  and 
highwall  retention,  as  submitted  to  OSM 
on  November  30  and  December  4. 1995, 
and  March  11, 1996,  are  approved 
effective  September  4, 1996. 

$944.16    [Amended] 

3.  Section  944.16  is  amended  by 
removing  and  reserving  paragraphs  (c) 
and  (d). 

|FR  Doc  96-22524  Filed  9-3-96;  8:45  am] 
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[VA-108-FOR] 

Virginia  Regulatory  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 
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ACTION:  Final  rule;  approval  of 
amendment. 

SUMMARY:  OSM  is  approving  a  proposed 
amendment  to  the  Virginia  regulatory 
program  (hereinafter  referred  to  as  the 
"Virginia  program")  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMOIA).  The  proposed 
amendment  consists  of  regulatory 
changes  to  implement  the  remining 
standards  of  the  Federal  Energy  PoUcy 
Act  of  1992.  The  amendment  is 
intended  to  revise  the  Virginia  program 
to  be  consistent  with  the  corresponding 
Federal  regulations  as  amended  on 
November  27, 1995.  (60  FR  58480) 
EFFECTIVE  DATE:  September  4, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  A.  Fenn,  Director,  Big  Stone  Gap 
Field  Office,  1941  Neely  Road,  Suite 
201,  Compartment  116,  Big  Stone  Gap, 
Virginia  24219  Telephone:  (540)  523- 
4303 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Virginia  Program 

II.  Submission  of  the  Proposed  Amendment 
QI.  Director's  Findings 

IV.  Summary  and  Disposition  of  Comments 
-  V.  Director's  Decision 
VI.  Procedural  Determinations. 

I.  Background  on  the  Virginia  Program 

On  December  15, 1981,  the  Secretary 
of  the  Interior  conditionally  approved 
the  Virginia  program.  Background 
information  on  the  Virginia  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  can  be  found  in 
the  December  15,  1981,  Federal  Register 
(46  FR  61088).  Subsequent  actions 
concerning  conditions  of  approval  and 
program  amendments  can  be  found  at 
30  CFR  946.11.  946.12,  946.13.  946.15. 
and  946.16. 

n.  Submission  of  the  Proposed 
Amendment 

By  letter  dated  May  28. 1996. 
(Administrative  Record  No.  VA-685) 
Virginia  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA.  Virginia  submitted  the 
proposed  amendment  at  its  own 
initiative.  Virginia  proposed 
amendments  to  implement  the  remining 
standards  of  the  Federal  Energy  PoUcy 
Act  of  1992. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  Jime  19, 
1996,  Federal  Register  (61  FR  31071) 
and  in  the  same  dociunent  opened  the 
public  comment  period  and  provided  an 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment. 
The  public  comment  period  closed  on 
July  19. 1996. 


in.  Director's  Findings 

Set  forth  below,  piu^uant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17,  are  the  Director's 
findings  concerning  the  proposed 
amendment. 

Revisions  not  specifically  discussed 
below  concern  nonsubstantive  wording 
changes,  or  revised  cross-references  and 
paragraph  notations  to  reflect 
organizational  changes  resulting  from 
this  amendment. 

A.  Revisions  to  Virginia  Regulationsff 
That  Are  Substantively  Identical  to  the 
Corresponding  Federal  Regulations 

The  amendments  proposed  by 
Virginia  are  as  follows: 

1 .  Section  480-03-1 9. 700.5    Definitions 

(a)  "Lands  eligible  for  remining"  has 
been  added  to  mean  those  lands  that 
would  otherwise  be  eligible  for 
expenditures  under  section  404  or 
under  section  402(g)(4)  of  the  Federal 
Act. 

(b)  "Unanticipated  event  or 
condition"  has  been  added  to  mean  (as 
used  in  §  480-03-19.773.15),  an  event 
or  condition  related  to  prior  mining 
activity  which  arises  from  a  surface  coal 
mining  and  reclamation  operation  on 
lands  eligible  for  remining  and  was  not 
contemplated  by  the  applicable  permit. 

2.  Section  480-03-1 9. 773. 1 5    Review  of 
Permit  Applications 

(a)  New  subsection  (b)(4)  has  been 
added  to  provide,  at  (b)(4)(i)  that 
subsequent  to  October  24, 1992,  the 
prohibitions  of  paragraph  (b)  of  this 
section  regarding  issuance  of  a  new 
permit  shall  not  apply  to  any  violation 
that:  occurs  after  that  date;  is  imabated; 
and  results  from  an  imanticipated  event 
or  condition  that  arises  from  a  surface 
coal  mining  and  reclamation  operation 
on  lands  that  are  eligible  for  remining 
under  a  permit  which  is  issued  before 
September  30.  2004,  or  any  renewals 
thereof,  and  held  by  the  person  making 
applications  for  the  new  permit. 

New  subsection  (b)(4)(ii)  provides  that 
for  permits  issued  under  §  480-03- 
19.785.25  of  this  chapter,  an  event  or 
condition  shall  be  presumed  to  be 
unanticipated  for  the  purposes  of  this 
paragraph  if  it:  arose  after  permit 
issuance;  was  related  to  prior  mining; 
and  was  not  identified  in  the  permit. 

(b)  New  subsection  {c)(14)  has  been 
added  to  provide  that  for  permits  to  be 
issued  under  §480-03-19.785.25  of  this 
chapter,  the  permit  application  must 
contain:  lands  eligible  for  remining;  an 
identification  of  the  potential 
environmental  and  safety  problems 
related  to  prior  mining  activity  which 
could  reasonably  be  anticipated  to  occur 


at  the  site;  and  mitigation  plans  to 
sufficiently  address  these  potential 
enviroiunental  and  safety  problems  so 
that  reclamation  as  required  by  the 
applicable  requirements  of  this  chapter 
can  be  accomplished. 

3.  Section  480-03-19.785.25    Lands 
Eligible  for  Remining 

This  new  section  contains  permitting 
requirements  to  implement  §  480-03- 
19.773.15(b)(4),  and  provides  that:  any 
person  who  submits  a  permit 
application  to  conduct  a  surface  coal 
mining  operation  on  lands  ehgible  for 
remaining  must  comply  with  this 
section;  any  application  for  a  permit 
imder  this  section  shall  be  made 
according  to  all  requirements  of  this 
subchapter  applicable  to  surface  coal 
mining  and  reclamation  operations.  In 
addition,  the  application  shall:  to  the 
extent  not  otherwise  addressed  in  the 
permit  application,  identify  potential 
enviroiunental  and  safety  problems 
related  to  prior  mining  activity  at  the 
site  and  that  could  be  reasonably 
anticipated  to  occur.  This  identification 
shall  be  based  on  a  due  diligence 
investigationTwhich  shall  include  visual 
observations  at  the  site,  a  record  review 
of  past  mining  at  the  site,  and 
environmental  sampling  tailored  to 
current  site  conditions;  with  regard  to 
potential  environmental  and  safety 
problems  referred  to  in  paragraph  (b)(1) 
of  this  section,  describe  the  mitigative 
measures  that  will  be  taken  to  ensure 
that  the  applicable  reclamation 
requirements  of  this  chapter  can  be  met; 
The  requirements  of  this  section  shall 
not  apply  after  September  30,  2004. 

4.  Section  480-03-19.816/817.116 
Revegetation:  Standards  for  Success 

Subsections  (c)(2)(i)  have  been 
amended  by  adding  the  phrase  "except 
as  provided  in  paragraph  (c)(2)(ii)  of  this 
section"  to  the  first  sentence.  This 
modification  was  made  in  response  to 
the  new  language  added  at  subsection 
(c)(2)(ii).  and  that  is  identified  below. 

New  subsection  (c)(2)(ii)  provide  that 
the  responsibility  period  shall  be  two 
full  years  for  lands  eligible  for  remining 
included  in  permits  issued  before 
September  30,  2004,  or  any  renewals 
thereof.  To  the  extent  that  the  success 
standards  are  established  by  paragraph 
(b)(5)  of  this  section,  the  lands  shall 
equal  or  exceed  the  standards  diuing  the 
growing  season  of  the  last  year  of  the 
responsibility  period. 

Because  the  above  proposed  revisions 
are  identical  in  meaning  to  the 
corresponding  Federal  regulation,  the 
Director  finds  that  Virginia's  proposed 
rules  are  no  less  effective  than  the 
Federal  rule. 
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IV.  Sommary  and  Disposition  of 
Comments 

Public  Comriients 

The  Director  solicited  public 
conunents  and  provided  an  opportunity 
for  a  public  bearing  on  the  proposed 
amendment.  No  public  conunents  were 
received,  and  because  no  one  requested 
an  opportunity  to  speak  at  a  public 
hearing,  no  l^mring  was  held. 

Federal  Agency  Conunents 

Pursuant  to  30  CFR  732.17(h)(ll)(i), 
the  Director  solicited  comments  on  the 
proposed  amendment  from  various 
Federal  agencies  with  an  actual  or 
potential  interest  in  the  Virginia 
program.  The  U.S.  Department  of 
Agriculture,  Natural  Resources 
Conservation  Service  responded  and 
recommended  that  the  amendments  be 
accepted.  The  U.S.  Fish  and  Wildlife 
Service  responded  and  stated  that  the 
proposed  regulatory  changes  are  not 
likely  to  adversely  affect  threatened  or 
endangered  species  or  critical  habitats. 
The  U.S.  IDepartment  of  Labor,  Mine 
Safety  and  Health  Administration 
(MSHA)  responded  and  stafed  that  the 
amendments  should  be  accepted. 

Environmental  Protection  Agency  (EPA) 

Pursuant  t<>  30  CFR  732.17(h)(ll)(ii). 
OSM  is  required  to  obtain  the  written 
concurrence  of  the  EPA  with  respect  to 
those  provisions  of  the  proposed 
program  amendment  that  relate  to  air  or 
water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq.)  or  the  Clean 
Air  Act  (42  l|.S.C.  7401  et  seq.).  The 
Director  has  determined  that  this 
amendment  contains  no  provisions  in 
these  categories  and  that  EPA's 
concurrence  is  not  required. 

Pursuant  t6  732.17(h)(ll)(i).  OSM 
solicited  coraments  on  the  proposed 
amendment  from  EPA  on  May  31, 1996. 
EPA  responded  that  the  amendment  was 
acceptable. 

State  Historit:al  Preservation  Officer 
(SHPO)  and  the  Advisory  Council  on 
Historic  Pre^rvation  (ACHP) 

Pursuant  ti)  30  CFR  732.17(h)(4).  OSM 
solicited  conlments  on  the  proposed 
amendment  from  the  SHPO  and  ACHP. 
They  did  no|  respond. 

V.  Director's!  Decision 


Based  on  tpe  above  finding(s),  the 
Director  approves  the  proposed 
amendment  ^  submitted  by  Virginia  on 
May  28. 199$. 

The  Federal  regulations  at  30  CFR 
Part  946,  codifying  decisions  concerning 


the  Virginia 


)rogram,  are  being 


amended  to  mplement  this  decision. 


This  final  rule  is  being  made  effective 
immediately  to  expedite  the  State 
program  amendment  process  and  to 
encourage  States  to  bring  their  programs 
into  conformity  with  the  Federal 
standards  without  imdue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

VI.  Procedural  Determinations 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Plaiming  and  Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
concluded  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  special  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11.  732.15  and  732.17(h)(10). 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730.  731.  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  I30U.S.C.  1292(d)l 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  imder  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 


which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  niunber  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumption  for  the  counterpart 
Federal  regulations. 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

Intergovernmental  relations,  Surface 
mining,  Underground  mining. 

Dated:  August  14, 1996. 
Tim  L.  Dieringer, 

Acting  Regional  Director,  Appalachian 
Hegionai  Coordinating  Center. 

For  the  reasons  set  out  in  the 
preamble,  Title  30,  Chapter  VH, 
Subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  94fr-VIRQINiA 

1.  The  authority  citation  for  Part  946 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  Section  946.15  is  amended  by 
adding  paragraph  (11)  to  read  as  follows: 

i  946.1 5    Approval  of  regulatory  program 
amendments. 

***** 

(11)  The  amendment  to  the  Virginia 
program  concerning  implementation  of 
the  remining  standards  of  the  Federal 
Energy  Policy  Act  of  1992  as  submitted 
to  OSM  on  May  28, 1996,  is  approved 
effective  September  4, 1996. 

(PR  Doc.  96-22448  Filed  9-3-96;  8:45  am] 
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National  Park  Service 

36  CFR  Parts  1  and  15 
RIN  1024-ACSO 

Use  of  Environman  and  Human  Figure 
and  Design  Symbol 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Final  rule. 

SUMMARY:  The  National  Park  Service 
(NPS)  is  adopting  this  final  rule  to 
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remove  the  regulations  on  the 
"Environman"  symbol  and  program 
which  was  developed  in  the  late  1960's 
during  the  early  days  of  the  NFS 
Division  of  Environmental  Education. 
The  Environman  symbol  was  developed 
as  the  NFS  symbol  for  environmental 
education.  Portions  of  the 
environmental  education  program  never 
materialized  as  envisioned,  however, 
and  the  Environman  symbol  was  seldom 
used  and  has  not  been  used  since  the 
early  1970's.  Therefore,  these 
regulations  are  no  longer  necessary  ,and 
will  be  removed  firom  the  CFR.  A 
conforming  amendment  is  also  made  to 
the  regulation  regarding  symbolic  signs. 
EFFECTIVE  DATE:  The  rule  will  become 
effective  on  September  4, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  Burnett,  Washington  Office  of 
Ranger  Activities.  P.O.  Box  37127, 
Wasbington.  D.C.  20013-7127. 
Telephone  202-208-^874. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  December  31,  1971,  the  NFS 
published  in  the  Federal  Register  (36 
FR  25406)  a  final  rule  adding  a  new  Fart 
15  to  the  CFR  The  purpose  of  the  rule 
was  to  give  notice  that  the  name 
"Environman"  and  an  Environman 
symbol  named  "Human  Figure  and 
Design",  were  owned  and  protected  by 
the  U.S.  Government.  The  symbol  was 
to  identify  the  role  of  the  NFS  in 
promoting  high-quality  environmental 
education  and  to  represent  and 
symbolize  such  activities.  The  "Human 
Figure  and  Design"  was  the  official  sign 
to  identify  a  National  Environmental 
Study  Area  (NESA).  The  name 
"Environman"  was  used  in  connection 
with  NESA's  and  that  name  and  the 
"Human  figure  and  Design"  were  used 
in  connection  with  National 
Environmental  Education  Developments 
and  National  Environmental  Education 
Landmarks. 

The  regulation  provided  the  necessary 
protection  of  the  symbol  from 
unauthorized  use,  while  listing 
guidelines  for  individuals  wishing  a 
license  to  reproduce,  manufacture,  sell 
or  use  either  "Environman"  or  the 
"Human  Figiu*  and  Design".  Portions  of 
the  environmental  education  program 
never  materialized  as  envisioned, 
however,  and  the  Environman  symbol 
has  not  been  used  since  the  early  1970's. 


Therefore,  36  CFR  Part  15  is  no  longer 
needed  and  will  be  deleted  from  the 
CFR 

Administrative  Procedure  Act 

In  accordance  with  the 
Administrative  Procedure  Act  (5  U.S.C. 
553(b)(B)),  the  NPS  is  promulgating  this 
rule  under  the  "good  cause"  exception 
of  the  Act  from  general  notice  and 
comment  rulemaking.  As  discussed 
above,  the  NPS  believes  this  exception 
is  warranted  because  the  existing 
regulations  are  no  longer  used,  lliis 
final  rule  will  not  impose  any  additional 
restrictions  on  the  public  and  comments 
on  this  rule  are  deemed  unnecessary. 
Based  upon  this  discussion,  the  NPS 
finds  piu^uant  to  5  U.S.C.  533(b)(B)  that 
it  would  be  contrary  to  the  public 
interest  to  publish  this  rule  through 
general  notice  and  comment 
rulemaking. 

The  NPS  also  believes  that  publishing 
this  final  rule  30  days  prior  to  the  rule 
becoming  effective  would  be 
coimterproductive  and  unnecessary  for 
the  reasons  discussed  above.  A  30-day 
delay  in  this  instance  would  be 
unnecessary  and  contrary  to  the  public 
interest.  Therefore,  under  the  "good 
cause"  exception  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553(d)(3)),  it 
has  been  determined  that  this  final 
rulemaking  is  excepted  irom  the  30-day 
delay  in  the  effective  date  and  will 
therefore  become  effective  on  the  date 
published  in  the  Federal  Register. 

Drafting  Information.  The  primary  author 
of  this  rule  is  Dennis  Burnett,  Washington 
Office  of  Ranger  Activities,  National  Park 
Service. 

Paperwork  Reduction  Act 

This  final  rule  does  not  contain 
collections  of  information  requiring 
approval  by  the  Office  of  Management 
and  Budget  imder  the  Paperwork 
Reduction  Act  of  1995. 

Compliance  With  Other  Laws 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  luider 
Executive  Order  12866.  The  Department 
of  the  Interior  determined  that  this 
document  will  not  have  a  significant 
economic  effiect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act  (5  USC  601  et.  seq.).  The 
economic  effects  of  this  rulemaking  are 
nonexistent. 


The  NPS  has  determined  and  certifies 
pursuant  to  the  Unfunded  Mandates 
Reform  Act,  2  U.S.C.  1502  et  seq.,  that 
this  rule  will  not  impose  a  cost  of  $100 
million  or  more  in  any  given  year  on 
local.  State,  or  tribal  govenunents  or 
private  entities. 

The  NPS  has  determined  that  this  rule 
will  not  have  a  significant  effiact  on  the 
quality  of  the  human  environment, 
health  and  safety  because  it  is  not 
expected  to: 

(a)  Increase  public  use  to  the  extent  of 
compromising  the  nature  and  character 
of  the  area  or  causing  physical  damage 
to  it; 

(b)  Introduce  non-compatible  uses 
which  compromise  the  nature  and 
characteristics  of  the  area,  or  cause 
physical  damage  to  it; 

(c)  Conflict  with  adjacent  ownerships 
or  land  uses;  or 

(d)  Cause  a  nuisance  to  adjacent 
owners  or  occupants. 

Based  on  this  determination,  this  final 
rule  is  categorically  excluded  from  the 
procedural  requirements  of  the  National 
Environmental  Policy  Act  (NEPA)  by 
Depwrtmental  regulations  in  516  DM  6 
(49  FR  21438).  As  such,  neither  an 
Environmental  Assessment  (EA)  nor  an 
Environmental  Impact  Statement  (EIS) 
has  been  prepared. 

List  of  Subjects 

36  CFR  Part  1 

National  parks,  Penalties,  Reporting 
and  recordkeeping  requirements.  Signs 
and  symbols. 

36  CFR  Part  15 

National  parks.  Signs  and  symbols. 

In  consideration  of  the  foregoing,  and 
under  the  authority  of  16  U.S.C.  1  and 
5  U.S.C.  301,  the  NPS  is  amending  36 
CFR  Chapter  I  as  follows: 

PART  1— GENERAL  PROVISIONS 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Aadtority:  16  U.S.C.  1,  3,  9a.  460  l-6a(e), 
462(k);  D.C  Code  8-137, 40-721  (1981) 

S1.10    [Amended] 

2.  Section  1.10  is  amended  in 
paragraph  (b)  by  revising  the  second 
page  of  symbohc  signs  to  read  as 
follows: 

SaUNQ  CODE  431 0-n>-M 


\^ 
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AREA  WHERE  PETS 
UM)ER  PHYSICAL 
CONTROL  PERMITTED 

•        ' 

ACCOMMODATIONS  OR  SERVICE 

in 

PUBLIC  OVERNIGHT 
ACCOimOOATIONS 
(HOTEL.  LODGE. 
MOTEL.  ETC.) 

O--^™. 

• 

w 

m 

RESTAURANT, 
CAFETERIA. 
SNACK  SHOP, 
LUNCHROOM 

^I^P  U.S.  POST  OFFICE 

- 

Q 

GROCERIES.  FOOD 
OR  CAMP  STORE 

^H  ^H  AUTOMOBILE  OR 
^^^^P  BOAT  REPAIRS 

o 

' 

^fl9H  FACILITY  FOR 
■  M|n  THE  PHYSICALLY 
A^2^  HAMNCAPPED 

MEN'S  RESTROOM 

m 

RESTROOMSFOR 
BOTH  MEN 
AND  WOMEN 

n||3  AIRPORTOR 
^^^^P  LANOMGSTRV 

Q 

WOMEN'S  RESTROOM 

@^™« 

Q 

FIRST  AID  STATION 

b^^^    BUS  OR  TOUR 
^mP    VEHICLE  STOP 

PART  15-^REMOVED] 

3.  36  CF  L  Part  is  removed. 


Dated:  August  13, 1996. 
George  T.  Frampton,  Jr., 
Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

(PR  Doc.  96-22430  Filed  9-3-96;  8:45  am) 
BIUJNG  CODE  4310-7».C 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  land  25 

[OS  Docket  No.  96-83;  IB  Doctot  No.  95- 
59;  FCC  9&-328] 

Telecommunications  Act  of  1996; 
Preemption  of  Restrictions  on  Over- 
th»-Air  Reception  Devices 

AQENCY:  Federal  Comniunlcations 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Report  and  Order 
("R&O")  implements  Section  207  of  the 
Telecommunications  Act  of  1996. 
Section  207  directs  that  the  Commission 
shall:  "pursuant  to  Section  303  of  the 
Communications  Act,  promulgate 
regulations  to  prohibit  restrictions  that 
impair  a  viewer's  ability  to  receive 
video  programming  services  through 
devices  designed  for  over-the-air 
reception  of  television  broadcast  signals, 
multichannel  multipoint  distribution 
service  or  direct  broadcast  satellite 
services."  The  R&O  prohibits 
restrictions  that  impair  a  viewer's  ability 
to  install,  use  and  maintain  devices 
used  to  receive  TVBS,  MMDS  and  DBS 
signals  on  property  within  the  exclusive 
use  or  control  of  the  antenna  user  and 
in  which  the  user  has  a  direct  or 
indirect  ownership  interest.  The 
Memorandum  Opinion  and  Order 
(MO&O)  addresses  petitions  for 
reconsideration  in  IB  Docket  No.  95-59 
as  they  relate  to  implementation  of 
Section  207.  The  intended  effect  of  this 
R&O  and  MO&O  is  to  complete  the 
implementation  of  Section  207  of  the 
Telecommimications  Act  of  1996.  The 
R&O  and  MO&O  will  foster  competition 
among  video  programming  service 
providers  and  will  increase  consumer 
options  for  receiving  video 
programming. 

EFFECTIVE  DATE:  Upon  approval  by  the 
Office  of  Management  and  Budget 
(OMB)  of  the  new  information 
collection  requirements  adopted  herein, 
but  no  sooner  than  October  4, 1996.  The 
Commission  will  publish  a  dociunent  at 
a  later  date  advising  of  the  effective 
date. 

ADDRESSES:  A  copy  of  any  comments  on 
the  information  collections  contained 
herein  should  be  submitted  to  Dorothy 
Conway,  Federal  Communications 
Commission,  Room  234, 1919  M  Street, 
NW,  Washington,  DC  20054,  or  via  the 
Internet  to  dconway@fcc.gov,  and  to 
Timothy  Fain,  OMB  Desk  Officer,  10236 
NEOB.  725-17th  Street,  NW, 
Washington,  DC  20503  or  via  the 
Internet  to  fain t@al.eop.gov. 


FOR  FURTHER  INFORMATION,  CONTACT: 
Jacqueline  Spindler,  Cable  Services 
Bureau,  (202)  418-7200.  For  additional 
information  concerning  the  information 
collections  contained  herein,  contact 
Dorothy  Conway  at  202-418-0217,  or 
via  the  Internet  at  dconway@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  R&O  and 
MO&O  in  CS  Docket  No.  96-«3,  IB 
Docket  No.  95-59,  FCC  No.  96-328. 
adopted  August  5, 1996  and  released 
August  6, 1996.  The  full  text  of  this 
decision  is  available  for  inspection  and 
copying  diuing  normal  business  hours 
in  the  FCC  Reference  Center  (room  239), 
1919  M  Street.  NW..  Washington.  DC 
20554,  and  may  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
(202)  857-3800, 1919  M  Street,  NW., 
Washington,  DC  20554.  This  R&O  and 
MO&O  contain  proposed  or  modified 
information  collections  subject  to  the 
Paperwork  Reduction  Act  of  1995 
(PRA).  As  part  of  our  continuing  effort 
to  reduce  paperwork  burdens,  we  invite 
the  general  public  and  OMB  to  comment 
on  the  modified  information  collections 
contained  in  this  Report  and  Order,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Pub.  L.  104-13.  Public  and 
agency  comments  are  due  on  September 
27, 1996;  OMB  comments  are  due 
November  4, 1996.  Comments  should 
address:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  acciuscy  of  the  Commission's 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

0^4B  Approval  Number:  3060-0707. 

Title:  Preemption  of  Restrictions  on 
Over-the-Air  Reception  Devices — Report 
and  Order,  Memorandum  Opinion  and 
Order,  and  Further  Notice  of  Proposed 
Rulemaking. 

Type  of  Review:  Revision  of  an 
existing  collection.  The  following  are 
burden  estimates  for  the  Ordejjjortion 
of  the  document,  as  well  as  the  Further 
Notice  of  Proposed  Rulemaking  portion 
of  the  document.  We  account  for  the 
burdens  estimates  separately.  If,  in  a 
subsequent  rulemaking,  the  pro(K)sed 
rules  in  the  Further  Notice  of  Proposed 
Rulemaking  are  not  adopted  in  part  or 
in  whole,  the  Commission  will  adjust  its 
burden  estimates  accordingly. 


juaivu  L 


Respondents:  State  and  local 
governments;  small  organizations;  small 
businesses. 

Number  of  Respondents  for  the  Order: 
248.  (100  requests  for  declaratory 
rulings,  24  comments  on  requests,  100 
petitions  for  wavers,  24  comments  on 
petitions.) 

Estimated  Time  Per  Response  for  the 
Order:  2-5  hours. 

Total  Annual  Burden  for  the  Order: 
844  hours.  It  is  estimated  that  50%  of 
declaratory  rulings  will  be  prepared 
without  outside  counsel  with  a  burden 
of  5  hours  each  and  50%  of  parties  will 
hire  outside  coimsel.  The  estimated 
burden  to  coordinate  information  with 
outside  counsel  is  2  houre.  50  (50% 
without  outside  counsel)  x  5  hours  - 
250  hours.  50  (50%  with  outside 
counsel)  x  2  hours  =  100  hours.  It  is 
estimated  that  50%  of  comments  on 
declaratory  rulings  will  be  prepared 
without  outside  counsel  with  a  burden/ 
of  4  hours  each  and  50%  of  partigswjll 
hire  outside  counsel.  The  estimated 
burden  to  coordinate  information  with 
outside  counsel  is  2  hours.  12  (50% 
without  outside  counsel)  x  4  hours  =  48 
hours.  12  (50%  with  outside  counsel)  x 
2  hours  =  24  hours.  It  is  estimated  that 
50%  of  petitions  for  waivers  will  be 
prepared  without  outside  counsel  with 
a  burden  of  5  hours  each  and  50%  of 
parties  will  hire  outside  counsel.  The 
estimated  burden  to  coordinate 
information  with  outside  counsel  is  2 
hours.  50  (50%  without  outside 
counsel)  x  5  hours  =  250  hours.  50-(50% 
with -outside  counsel)  x  2  hours  =  100 
houra.  It  is  estimated  that  50%  of 
comments  on  waivers  will  be  prepared 
without  outside  counsel  with  a  burden 
of  4  hours  each  and  50%  of  parties  will 
hire  outside  counsel.  The  estimated 
biuden  to  coordinate  information  with 
outside  counsel  is  2  hours.  12  (50% 
without  outside  counsel)  x  4  hours  =  48 
hours.  12  (50%  with  outside  counsel)  x 
2  hours  =  24  hours. 

Estimated  Costs  Per  Respondent  for 
the  Order:  It  is  estimated  that  50 
requests  for  declaratory  rulings,  12 
comments  on  requests  for  declaratory 
rulings,  50  petitions  for  waivers  and  12 
comments  on  petitions  for  waivers  will 
be  prepared  each  year  through  outside 
coimsel.  The  estimated  aimual  costs  are 
S89.400,  illustrated  as  follows:  50 
declaratory  rulings  x  5  hours  x  $150/hr. 
=  $37,500. 12  comments  on  declaratory 
rulings  x  4  hours  x  $15b/hr.  =  $7,200. 
50  petitions  for  wtuvers  x  5  hours  x 
$150/hr.  =  $37,500.  12  comments  on 
petitions  for  waivers  x  4  hours  x  $150/ 
hr.  =  $7,200. 

Number  of  Respondents  for  the 
FNPRM:  248.  (100  requests  for 
declaratory  ruUngs,  24  comments  on 
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requests,  100  petitions  for  waivers,  24 
comments  cm  petitions.) 

Estimateti  Time  Per  Response  for  the 
FNPRM:  2-t5  hours. 

Total  Annual  Burden  for  the  FNPRM: 
844  hours.  It  is  estimated  that  50%  of 
declaratory  rulings  will  be  prepared 
without  outside  counsel  with  a  burden 
of  5  hours  each  and  50%  of  parties  will 
hire  outsid^  counsel.  The  estimated 
burden  to  coordinate  information  with 
outside  counsel  is  2  hours.  50  (50% 
without  outside  counsel)  x  5  hours  = 
250  hours.  50  (50%  with  outside 
counsel)  x  g  hours  =  100  hours.  It  is 
estimated  that  50%  of  comments  on 
declaratory  rulings  will  be  prepared 
without  ouiside  counsel  with  a  burden 
of  4  hours  wch  and  50%  of  parties  will 
hire  outside  counsel.  The  estimated 
burden  to  qoordinate  information  with 
outside  coiinsel  is  2  hours.  12  (50% 
without  outside  counsel)  x  4  hours  =  48 
hours.  12  ($0%  with  outside  counsel)  x 
2  hours  =  24  hours.  It  is  estimated  that 
50%  of  petitions  for  waivers  will  be 
prepared  without  outside  counsel  with 
a  burden  o?  5  hours  each  and  50%  of 
parties  wil|  hire  outside  counsel.  The 
estimated  burden  to  coordinate 
informatioa  with  outside  counsel  is  2 
hours.  50  ($0%  without  outside 
counsel)  x  $  hours  =  250  hours.  50  (50% 
with  outside  counsel)  x  2  hours  =  100 
hours.  It  is  estimated  that  50%  of 
comments  ^n  waivers  will  be  prepared 
without  ou^ide  coimsel  with  a  burden 
of  4  hours  each  and  50%  of  parties  will 
hire  outside  counsel.  The  estimated 
biu-den  to  coordinate  information  with 
outside  coiinsel  is  2  hours.  12  (50% 
without  outside  counsel)  x  4  hours  =  48 
hours.  12  (30%  with  outside  counsel)  x 
2  hours  =  2jl  hours. 

Estimate^  Costs  Per  Respondent  for 
the  FNPRM:  It  is  estimated  that  50 
requests  for  declaratory  rulings,  12 
comments  ^n  requests  for  declaratory 
rulings,  50  petitions  for  waivers  and  12 
comments  on  p)etitions  for  waivers  will 
be  prepared  each  year  through  outside 
counsel.  Th©  estimated  annual  costs  are 
$89,400,  illustrated  as  follows:  50 
declaratory  jrulings  x  5  hours  x  $150/hr. 
=  $37,500.  iz  comments  on  declaratory 
rulings  x  4  tours  x  $150/hr.  =  $7,200. 
50  petitions  for  waivers  x  5  hours  x 
$150/hr.  =  $37,500.  12  comments  on 
petitions  foj  waivers  x  4  hours  x  $150/ 
hr.  =  $7,206. 

Needs  aitd  Uses:  Submitted 
informatioq  will  be  used  to  evaluate 
requests  for  declaratory  ruling  regarding 
the  reasonableness  of  state,  local  and 
nongovemi^ental  restrictions,  or  to 
requests  fori  waiver  of  the  rule. 


L  Synopsis  of  Report  and  Order, 
Memorandum  Opinion  and  Order 

1.  On  February  8, 1996,  the 
Telecommunications  Act  of  1996  ("1996 
Act")  became  law.  Section  207  of  the 
1996  Act  directs  that  the  Commission 
shall,  "piirsuant  to  Section  303  of  the 
Communications  Act,  promulgate 
regulations  to  prohibit  restrictions  that 
impair  a  viewer's  ability  to  receive 
video  programming  services  through 
devices  designed  for  over-the-air 
reception  of  television  broadcast  signals, 
multichannel  multipoint  distribution 
service,  or  direct  broadcast  satellite 
services."  In  this  Report  and  Order 
(R&O)  and  Memorandum  Opinion  and 
Order  (MO&O)  we  consolidate  two 
rulemaking  proceedings,  IB  Docket  No. 
95-59, 11  FCC  Red  5809  (1996)  (61  FR 
10710)  {DBS  Order  and  Further  Notice 
of  Proposed  Rulemaking),  and  CS 
Docket  No.  96-83,  11  FCC  Red  6357 
(1996)  (61  FR  16890)  [TVBS-MMDS 
Notice  of  Proposed  Rulemaking],  to 
implement  Section  207  with  respect  to 
direct  broadcast  satellite  ("DBS") 
service,  television  broadcast  signals 
("TVBS")  and  multichaimel  multipoint 
distribution  service  ("MMDS").  We 
adopt  a  rule  that  prohibits  restrictions 
that  impair  a  viewer's  ability  to  install, 
maintain  and  use  devices  designed  to 
receive  these  services  on  property 
within  the  exclusive  use  or  control  of 
the  viewer  and  in  which  the  viewer  has 
a  direct  or  indirect  property  interest. 

2.  In  the  DBS  Order  and  Further 
Notice  of  Proposed  Rulemaking  and  the 
TVBS-MMDS  Notice  of  Proposed 
Rulemaking  we  adopted  and  proposed  a 
rule,  respectively,  establishing  a 
rebuttable  presumption  of 
unreasonableness  for  restrictions  on 
TVBS,  MMDS  and  DBS.  In  the  R&O,  we 
replace  the  presumptive  approach  with 
a  per  se  preemption  of  such  restrictions. 
Although  the  rebuttable  presumption 
was  created  in  an  effort  to  be  less 
intrusive  in  local  government  affoirs,  it 
was  broadly  viewed  as  creating 
unsustainable  burdens  on  all  parties, 
including  the  Commission. 
Consequently,  we  replaced  the 
rebuttable  presimiption  approach  with  a 
narrower,  clearer  preemption.  In 
addition,  the  rule  we  adopt  preempts 
restrictions  and  regulations  that 
"impair"  jpther  than  "affect"  reception, 
in  order  to  narrow  the  preemption  and 
adhere  more  closely  to  the  language  of 
the  statute.  A  law.  regulation  or 
restriction  impairs  installation, 
maintenance  or  use  of  an  antenna  if  it: 
(1)  Unreasonably  delays  or  prevents 
installation,  maintenance  or  use,  (2) 
unreasonably  increases  the  cost  of 
installation,  maintenance  or  use,  or  (3) 


precludes  reception  of  an  acceptable 
quality  signal. 

3.  In  the  DBS  Order  and  Further 
Notice  of  Proposed  Rulemaking  and 
TVBS-MMDS  Notice  of  Proposed 
Rulemaking,  we  proposed  to  preempt 
nongovernmental  restrictions  on  DBS, 
TVBS,  and  MMDS  reception  devices, 
and  did  not  provide  any  recourse  for 
nongovernmental  authorities  seeking  to 
enforce  their  restrictions.  In  the  rule  we 
adopt  today,  we  preempt 
nongovernmental  restrictions  on  the 
same  basis  as  governmental,  and 
provide  the  same  declaratory  ruling  and 
waiver  opportunities  to 
nongovernmental  associations  as  we 
offer  to  governmental  authorities.  The 
legislative  history  of  Section  207 
consists  of  the  House  Commerce 
Committee  Report,  which  states  clearly 
that  the  provision  applies  to 
nongovernmental  restrictions,  including 
restrictive  covenants  and  homeowners' 
association  rules.  The  final  rule  treats 
nongovernmental  restrictions  the  same 
as  governmental  and  establishes  waiver 
and  declaratory  ruling  processes. 

4.  The  rule  we  adopt  creates 
exemptions  for  regulations  serving 
safety  and  historic  preservation  goals. 
The  rule  that  we  adopted  in  the  DBS 
Order  and  Further  Notice  of  Proposed 
Rulemaking  and  proposed  in  the  TVBS- 
MMDS  Notice  of  Proposed  Rulemaking 
required  that  any  governmental  entity 
seeking  to  enforce  a  restriction  or 
regulation  that  affects  reception  secure  a 
declaration  or  waiver.  Parties  generally 
agree  that  some  restrictions  are  prima 
facie  justified,  and  we  accordingly 
create  exemptions  for  safety  and  historic 
preservation  regulations.  While  these 
restrictions  must  be  tailored  to  impose 
as  little  burden  as  possible  on  the  use 

of  receiving  devices,  they  are 
permissible  even  if  they  impair  the 
ability  to  receive  video  programming 
services. 

5.  To  the  extent  that  they  receive 
video  programming  services,  our  rule 
appUes  to  services  closely  related  to 
DBS.  TVBS  and  MMDS,  including 
medium-power  satellite  services  using 
anteiuias  one  meter  or  less  in  diameter 
or  diagonal  measurement  to  receive 
over-the-air  video  programming,  and 
multipoint  distribution  services  (MDS). 
instructional  television  fixed  service 
(ITFS)  and  local  multipoint  distribution 
service  (LMDS).  Our  rule  defines  DBS 
and  MMDS  by  the  size  and  shape  of  the 
services'  receiving  devices,  and 
preempts  restrictions  on  anteimas  one 
meter  or  less  in  diameter  or  diagonal 
measurement.  We  also  include  masts  in 
our  definition  of  MMDS,  and  preempt 
restrictions  on  antennas  that  extend  12 
feet  or  less  above  the  roofline;  such 
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installations  cannot  require  a  permit  or 
prior  approval,  absent  a  safety  or  ; 

historic  preservation  reason.  In  \ 

addition,  governmental  and 
nongovernmental  authorities  cannot 
require  permits  or  prior  approvals  for 
installation  of  an  antenna  placed  a 
distance  at  least  as  far  from  the  lot  line 
as  the  height  of  the  antenna.  Because 
there  is  no  history  of  controversy 
concerning  their  size  or  shape,  we 
decline  to  estabUsh  any  size  or  shape 
limits  on  TVBS  antennas.  However, 
TVBS  antennas  are  subject  to  the  same 
height  limitations  as  MMDS  and  DBS. 

n.  Regulatory  Flexibility  Analysis 

6.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  601- 
612,  the  Commission's  Regulatory 
Flexibility  Analysis  with  respect  to  the 
R&O,  MO&O  is  as  follows: 

As  required  by  Section  603  of  the 
Regulatory  FlexibiUty  Act,  5  U.S.C.  603 
(RFA),  an  hiitial  Regulatory  Flexibility 
Analysis  (IRFA)  was  incorporated  in  the 
DBS  Order  and  Further  Notice  of 
Proposed  Rulemaking  and  the  TVBS- 
MMDS  Notice  of  Proposed  Rulemaking. 
The  Commission  sought  written  public 
comments  on  the  proposals  in  the  two 
proceedings,  including  comments  on 
the  IRFA.  The  Commission's  Final 
Regulatory  Flexibility  Analysis  (FRFA) 
in  this  Report  and  Order  conforms  to  the 
RFA,  as  amended  by  the  Contract  With 
America  Advancement  Act  of  1996 
(CWAAA),  Pub.  L.  104-121, 110  Stat. 
847. 

7.  Need  for  Action  and  Objectives  of 
the  Rule.  The  rulemaking  implements 
Section  207  of  the  Telecommunications 
Act  of  1996,  Pub.  L.  No.  104-104, 110 
Stat.  56.  Section  207  directs  the 
Commission  to  promulgate  regulations 
to  prohibit  restrictions  that  impair  a 
viewer's  abiUty  to  receive  video 
programming  services  through  devices 
designed  for  over-the-air  reception  of 
TVBS,  MMDS  and  DBS.  This  action  is 
authorized  under  the  Commimications 
Act  of  1934  section  1,  as  amended,  47 
U.S.C.  151,  purisuant  to  the 
Communications  Act  of  1934  section 
303,  as  amended,  47  U.S.C.  303,  and  by 
Section  207  of  the  Telecommimications 
Act  of  1996. 

8.  The  Commission  seeks  to  promote 
competition  among  video  service 
providers  and  to  enhance  consumer 
choice.  To  accomplish  these  objectives, 
the  Commission  implements  Congress' 
directive  by  adopting  a  rule  that 
prohibits  restrictions  that  impair  a 
viewer's  ability  to  install,  maintain  and 
use  devices  designed  for  over-the-air 
reception  of  video  programming  through 
TVBS,  MMDS,  and  DBS  services.  The 
rule  that  we  adopt  preempts 


governmental  and  nongovernmental 
regulations  and  restrictions  on  property 
within  the  exclusive  use  or  control  of 
the  viewer  in  which  the  viewer  has  a 
direct  or  indirect  ownership  interest. 
X}urTule  exempts  regulations  and  . 
restrictions  which  are  clearly  and 
specifically  designed  to  preserve  safety 
or  historic  districts,  allowing  for  the 
enforcement  of  such  restrictions  even  if 
they  impair  a  viewer's  abiUty  to  install, 
maintain  or  use  a  reception  device. 

9.  Summary  and  Assessment  of  Issues 
Raised  by  Commenters  in  Response  to 
the  Initial  Regulatory  Flexibility 
Analysis.  The  Commission,  in  its  DBS 
Order  and  Further  Notice  of  Proposed 
Rulemaking  and  TVBS-MMDS  Notice  of 
Proposed  Rulemaking,  invited  comment 
on  the  IRFA  and  the  potential  economic 
im[>act  the  proposed  rules  would  have 
on  small  entities.  NLC  comments  that 
the  proposed  rule  would  have  a 
"substantial  economic  and 
administrative  impact"  on  over  37,000 
small  local  governments.  NLC  states  that 
the  proposed  rule  would  require  "local 
governments  to  amend  their  laws  and  to 
file  petitions  at  the  FCC  *  *  *  for 
permission  to  enforce  those  laws." 

10.  The  Commission  has  modified  its 
proposed  rule  and  has  addressed  the 
concerns  raised  by  NLC  by  providing 
greater  certainty  regarding  the 
application  of  the  rule,  and  by  clarifying 
that  local  regulations  need  not  be 
rewritten  or  amended.  The  Conunission 
recognizes  that  some  regvilations  are 
integral  to  local  governments'  abiUty  to 
protect  the  safety  of  its  citizens.  The 
rule  that  we  adopt  exempts  restrictions 
clearly  defined  as  necessary  to  ensure 
safety,  and  permits  enforcement  of 
safety  restrictions  during  the  pendency 
of  any  challenges.  In  addition,  limiting 
the  rule's  scope  to  regulations  that 
"impair,"  rather  than  the  proposed 
preemption  of  regulations  that  "affect," 
will  minimize  the  impact  on  small  local 
governments,  while  effectively 
implementing  Congress'  directive. 
Finally,  the  inclusion  in  the  Report  and 
Order  of  examples  of  permissible  and 
prohibited  restrictions  vdll  minimize 
the  need  for  local  governments  to 
submit  waiver  or  declaratory  ruling 
petitions  to  the  Commission,  decreasing 
the  potential  economic  burden. 

11.  Numerous  apartment  complexes 
filed  comments  seeking  clarification  of 
Section  207's  impact  on  their  lease 
terms.  These  filings  express  concern 
about  the  impact  the  rule  will  have  on 
the  rental  property  industry.  This 
Report  and  Order  apphes  only  to 
property  in  the  exclusive  control  or  use 
of  the  viewer  and  in  which  the  viewer 
has  a  direct  or  indirect  ownership 
interest.  Thus,  this  Order  urill  have  no 


major  impact  on  the  rental  property 
industry.  The  question  of  the 
applicabiUty  of  Section  207  and  our  rtiie 
to  rental  properties  is  raised  in  the 
Further  Notice  of  Prop>osed  Rulemaking. 

12.  Several  neighborhood  associations 
suggest  that  our  rule  will  have  a 
negative  economic  impact  on  the  value 
of  their  land  and  that  such  a  prohibition 
would  constitute  a  taking,  requiring 
compensation  under  the  Fifth 
Amendment  of  the  Constitution.  We  do 
not  beUeve  that  implementation  of  oiu- 
rule  results  in  a  taldng  of  property. 
There  is  nothing  in  the  record  here  to 
indicate  that  nidUfying  a  homeowner's 
ability  to  prevent  his  neighbor  from 
installing  antennas  has  a  measurable 
economic  impatt  on  the  homeowner's 
property,  nor  that  it  interferes  with 
investment-backed  expectations.  In 
support  of  the  rule,  several  commenters 
argue  that  the  rule  enhances  the  value 
of  the  homeowner's  property. 

13.  The  Commission  also  notes  the 
positive  economic  impact  the  new  rule 
will  have  on  many  small  businesses. 
The  new  rule  will  allow  small 
businesses  that  use  video  programming 
services  to  select  from  a  broader  range 
of  providers,  which  could  result  in 
significant  economic  savings;  because 
providers  will  be  competing  for 
customers,  more  services  will  be 
available  at  lower  prices.  In  addition, 
small  business  video  programming 
providers  will  be  faced  with  fewer  entry 
hurdles,  and  will  thus  be  able  to 
develop  their  markets  and  compete 
more  effectively,  achieving  one  of  the 
purposes  of  Section  207. 

14.  Description  and  Estimate  of  the 
Number  of  Small  Entities  Impacted.  The 
Regulatory  Flexibility  Act,  5  U.S.C. 
601(3)  (1980),  defines  the  term  "small 
entity"  as  having  the  same  meaning  es 
the  terms  "small  business,"  "small 
organization,"  and  "small  governmental 
jurisdiction,"  and  "the  same  meaning  as 
the  term  'small  business  concern'  imder 
section  3  of  the  Small  Business  Act."  A 
small  business  concern  is  one  which:  (1) 
Is  independently  owned  and  operated; 
(2)  is  not  dominant  in  its  field  of 
operation;  and  (3)  satisfies  any 
additional  criteria  established  by  the 
Small  Business  Administration  (SBA), 
15  U.S.C.  632  (1996).  The  rule  we  adopt 
today  applies  to  small  organizations  and 
small  governmental  jurisdictions,  rather 
than  businesses. 

15.  The  term  "small  govenunental 
jurisdiction"  is  defined  as  "governments 
of  *  *  *  districts,  with  a  population  of 
less  than  fifty  thousand."  5  U.S.C. 
601(5).  There  are  85,006  governmental 
entities  in  the  United  States.  United 
States  Dept.  of  Conunerce,  Bureau  of  the 
Census,  1992  Census  of  Governments. 
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This  numbeii  includes  such  entities  as 
states,  counties,  cities,  utility  districts 
and  school  districts.  We  note  that 
restrictions  concerning  antenna 
installation  a|re  usually  promulgated  by 
cities,  towns  iand  counties,  not  school  or 
utility  districts.  Of  the  85,006 
governmental  entities,  38,978  are 
counties,  cities  and  towns;  and  of  those, 
37,566,  or  96%,  have  populations  of 
fewer  than  50,000.  The  NLC  estimates 
that  there  are  37,000  "small 
governmental  jurisdictions"  that  may  be 
affected  by  the  proposed  rule. 

16.  Section  601(4)  of  the  Regulatory 
Flexibility  Aft  defines  "small 
organization"  as  "any  not-for-profit 
enterprise  wl^ich  is  independently 
owned  and  operated  and  is  not 
dominant  in  Its  field."  5  U.S.C.  601(4). 
This  definition  includes  homeowner 
and  condom^ium  associations  that 
operate  as  not-for-profit  organizations. 
Ine  Commuility  Associations  Institute 
estimates  thai  there  were  150,000 
associations  In  1993.  Given  the  natine  of 
a  neighborhood  association,  we  assume 
for  the  purposes  of  this  FRFA  that  all 
150,000  associations  are  small 
organizations. 

17.  Reporting,  Recordkeeping,  and 
Other  Compliance  Requirements.  The 
rule  does  not]  establish  any  fiUng 
requirements.  However,  state  and  local 
governments  and  neighborhood 
associations  promulgating  regulations 
that  are  prohibited  by  this  rule  may  seek 
declaratory  rulings  concerning  the 
validity  of  a  Restriction,  or  may  request 
waivers  of  the  rule.  Petitions  for 
declaratory  ruling  and  requests  for 
waiver  will  be  considered  through  a 
paper  hearing  process,  and  the  initiating 
petition  will  require  only  standard 
secretarial  skills  to  prepare. 

18.  If  a  governmental  or 
nongovemmintal  authority  wishes  to 
enforce  a  safety  restriction,  the  rule 
requires  that  the  safety  reasons  for  the 
restrictions  be  clearly  defined  in  the 
legislative  hi^ory,  preamble  or  text  of 
the  restrictioli.  Alternatively,  the  local 
entity  may  include  a  restriction  on  a  list 
of  safety  rest^ctions  related  to  antennas, 
that  is  made  Available  to  interested 
parties  (including  those  who  wish  to 
install  antennas).  Thus,  governmental 
entities  will  ^ot  be  required  to  amend 
their  rules.  Lpcal  officials  may  need 
time  to  review  regulations  to  determine 
if  the  safety  reasons  are  clearly  defined 
in  the  legislative  history,  preamble  or 
text,  or  to  cr^te  a  list  of  apphcable 
restrictions.  | 

19.  Steps  "^aken  to  Minimize  the 
Economic  Inipact  on  Small  Entities  and 
Significant  Alternatives  Rejected.  The 
Commission  jconsidered  various 
alternatives  ^at  would  have  impacted 


small  entities  to  varying  extents.  These 
included  a  rebuttable  presumption 
approach,  the  use  of  the  term  "affect"  in 
the  rule,  and  a  rule  that  allowed  for 
adjudicatory  proceedings  in  coujts  of 
competent  jiuisdiction,  all  of  which 
were  adopted  in  the  DBS  Order  and 
Further  Notice  of  Proposed  Rulemaking 
and  proposed  in  the  TVBS-MMDS 
Notice  of  Proposed  Rulemaking.  The 
rule  we  adopt  today  replaces  the 
rebuttable  presumption  with  a  simpler 
preemption  approach,  adheres  to  the 
statutory  language  by  using  the  term 
"impair"  rather  than  "affect"  in  the 
rule,  and  allows  for  adjudication  at  the 
Commission  or  in  a  court  of  competent 
jiunsdiction.  We  believe  that  we  have 
effectively  minimized  the  rule's 
economic  impact  on  small  entities. 
20.  La  the  DBS  Order  and  Further 
Notice  of  Proposed  Rulemaking  and  the 
TVBS-MMDS  Notice  of  Proposed 
Rulemaking,  we  adopted  and  proposed, 
respectively,  a  rebutiable  presiunption 
approach  to  governmental  regulations, 
and  proposed  strict  preemption  of 
nongovernmental  restrictions.  We 
acknowledged  in  the  DBS  Order  and 
Further  Notice  of  Proposed  Rulemaking 
that  a  rule  relying  on  a  presumptive 
approach  would  be  more  difficult  to 
administer  than  a  rule  based  upon  a  per 
se  prohibition,  and  we  sought  comment 
in  the  TVBS-MMDS  Notice  of  Proposed 
Rulemaking  on  less  burdensome 
approaches.  Under  the  rebuttable 
presumption  approach,  local 
govenmients  would  have  been  required 
to  request  a  declaratory  ruling  from  the 
Commission  every  time  they  sought  to 
enforce  or  enact  a  restriction;  and 
neighborhood  associations  would  not 
have  been  able  to  enforce  or  enact  any 
restrictions  that  impaired  a  viewer's 
ability  to  receive  the  signals  in  question. 
The  rebuttable  presumption  approach 
was  adopted  to  ensure  the  protection  of 
local  interests,  including  local 
governments.  Based  on  the  record,  the 
Commission  recognizes  that  the  burden 
of  rebutting  a  presumption  could  strain 
the  resources  of  local  authorities.  The 
Coimnission  has  rejected  the  rebuttable 
presumption  approach  for  a  less 
burdensome  preemption  approach.  In 
addition  we  have  provided  recourse  for 
both  neighborhood  associations  and 
municipalities.  The  rule  we  adopt  today 
provides  for  a  per  se  prohibition  of 
restrictions  that  impair  a  viewer's  abiUty 
to  install,  maintain  or  use  devices 
designed  for  over-the-air  reception  of 
video  programming  services.  Our  Report 
and  Order  provides  examples  of 
reasonable  regulations  that  can  be 
enforced  without  a  waiver  application. 
The  Commission  beUeves  that  the 


Report  and  Order  provides  such  clarity 
as  will  make  the  enforcement  of  the  rule 
the  most  efficient  and  least  burdensome 
for  local  governments,  neighborhood 
associations,  and  this  Commission. 

21.  In  adopting  the  new  rule,  the 
Commission  rejected  the  alternative  of 
preempting  all  restrictions  that  "affect" 
the  reception  of  video  programming 
services  through  devices  designed  for 
over-the-air  reoeption  of  TVBS.  MMDS 
and  DBS  services.  The  new  rule 
prohibits  only  those  local  restrictions 
that  "impair"  a  viewer's  ability  to 
receive  these  signals  and  exempts 
restrictions  necessary  to  ens\u%  safety  or 
to  preserve  historic  districts.  In  defining 
the  term  "impair"  we  reject  the 
interpretation  that  impair  means 
prevent  because  that  definition  would 
not  properly  implement  Congress' 
objective  of  promoting  competition.  We 
find  that  a  restriction  impairs  a  viewer's 
ability  to  receive  over-the-air  video 
programming  signals,  if  it  (a) 
unreasonably  delays  or  prevents 
installation,  maintenance  or  use  of  a 
device  used  for  the  reception  of  over- 
the-air  video  programming  signals  by 
DBS,  TVBS,  or  MMDS;  (b)  unreasonably 
increases  the  cost  of  installation, 
maintenance  or  use  of  such  devices;  (c) 
precludes  reception  of  an  acceptable 
quality  signal.  The  use  of  the  term 
impair  will  decrease  the  burden  on 
small  entities  while  implementing 
Congress'  objective. 

22.  In  the  DBS  Order  and  Further 
Notice  of  Proposed  Rulemaking  and  the 
TVBS-MMDS  Notice  of  Proposed 
Rulemaking,  we  discussed  the 
possibility  of  parties  seeking  judgment 
&t)m  either  the  Commission  or  a  court 
of  competent  jurisdiction.  The 
Commission  js  concerned  about 
imiformity  in  the  application  of  our 
rule,  and  about  the  financial  burden  that 
litigation  might  place  on  small  entities. 
While  we  cannot  prohibit  parties' 
applications  to  courts  of  competent 
jiuisdiction,  we  address  this  concern  by 
exercising  our  Congressional  grant  of 
jurisdiction  and  implementing  a  waiver 
process,  and  encouraging  parties  to  use 
this  approach  rather  tiian  relying  on 
costly  litigation. 

23.  Waiver  proceedings  will  be  paper 
hearings,  allowing  the  Commission  to 
alleviate  the  negative  potential 
economic  impact  from  costly  litigation. 
Further,  any  regulations  necessary  to  the 
safeguarding  of  safety  will  remain 
enforceable  pending  the  Commission's 
resolution  of  waiver  requests.  The 
Commission  believes  that  the  rule  we 
adopt  today  effectively  implements 
Congress'  intent  while  minimizing  any 
significtmt  economic  impact  on  small 
entities. 
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24.  Report  to  Congress.  The 
Commission  shall  send  a  copy  of  this 
Final  Regulatory  Flexibility  Analysis, 
along  with  this  Report  and  Order,  in  a 
report  to  Congress  pursuant  to  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  5  U.S.C. 

§  801(a)(1)(A).  A  copy  of  this  FRFA  will 
also  be  published  in  the  Federal 
Register. 

m.  Paperwwk  Reduction  Act  of  1995 
Analysis 

25.  Final  Paperwork  Reduction  Act  of 
1995  Analysis.  This  Report  and  Order 
has  been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1995  and 
foxmd  to  contain  an  information 
collection  requirement  on  the  public 
Implementation  of  an  information 
collection  requirement  is  subject  to 
approval  by  the  Office  of  Management 
and  Budget  as  prescribed  by  the  Act. 

26.  In  the  DBS  Order  and  Further 
Notice  of  Proposed  Rulemaking  and  the 
TVBS-MMDS  Notice  of  Proposed 
Rulemaking  we  proposed  an 
information  collection  process,  utilizing 
waivers  and  declaratory  rulings,  that  has 
now  been  approved  by  the  Office  of 
Management  and  Budget  (OMB).  This 
Report  and  Order  contains  a  modified 
information  collection  that  we  believe  is 
less  burdensome.  As  part  of  our 
continuing  effort  to  reduce  paperwork 
burdens,  we  invite  the  general  public 
and  OMB  to  comment  on  the  modified 
information  collections  contained  in 
this  Report  and  Order,  as  required  by 
the  Paperwork  Reduction  Act  of  1995. 
Pub.  L.  No.  104-13.  Public  and  agency 
comments  are  due  on  September  27, 
1996;  OMB  comments  are  due 
November  4, 1996.  Comments  should 
address:  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  acou^cy  of  the  Commission's 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

27.  Written  comments  by  the  pubUc 
on  the  modified  information  collections 
are  due  on  September  27, 1996.  Written 
comments  must  be  submitted  by  the 
Office  of  Management  and  Budget 
(OMB)  on  the  proposed  and/or  modified 
collections  on  or  before  November  4, 
1996.  A  copy  of  any  comments  on  the 
information  collections  contained 
herein  should  be  submitted  to  Dorothy 
Conway,  Federal  Communications 


Commission,  Room  234, 1919  M  Street, 
NW.  Washington  DC  20554,  or  via  the 
Internet  to  dconway@fcc.gov,  and  to 
Timothy  Fain,  OMB  Desk  Officer,  10236 
NEOB,  725  17th  Street,  NW, 
Washington  DC  20503  or  via  the 
Internet  to  fain t@al.eop.gov. 

IV.  Ordering  Clauses 

28.  Accordingly,  it  is  ordered. 
pursuant  to  sections  4(i),  4(j),  and  303 
of  the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i).  154(j),  and 
303,  and  section  207  of  the 
Telecommunications  Act  of  1996. 
PubUc  Law  No.  104-104. 110  Stat.  56, 
that  the  rule  discussed  in  this  Report 
and  Order  is  adopted  as  §  1.4000  of  the 
Conunission's  rules,  47  CFR  1.4000. 

29.  It  is  further  ordered  that  §  25.104 
of  the  Commission's  rules,  47  CFR 
25.104,  is  amended  as  set  forth  below. 

30.  It  is  further  ordered  that  the 
Petitions  for  Reconsideration  filed  in  IB 
Docket  No.  95-59  by  Alphastar 
Television  Network,  Inc.;  County  of 
Boulder,  State  of  Colorado;  DIRECTV, 
Inc.;  Florida  League  of  Cities;  Hughes 
Network  Systems,  Inc.;  City  of  Dallas  et 
al.;  National  League  of  Cities  et  al.; 
Primestar.  Inc.;  Satellite  Broadcasting 
and  Commimications  Association  of 
America;  and  United  States  Satellite 
Broadcasting  Co.,  to  th^  extent  that  they 
address  issues  related  to  section  207,  are 
granted  in  part  as  discussed  herein,  and 
are  otherwise  denied. 

31.  It  is  further  ordered  that  the 
requirements  and  regulations 
established  in  this  decision  shall 
become  effective  upon  approval  by  the 
Office  of  Management  and  Budget 
(OMB)  of  the  new  information 
collection  requirements  adopted  herein, 
but  no  sooner  than  October  4, 1996. 

32.  This  Report  and  Order  and 
Memorandum  Opinion  and  Order 
contains  a  modified  information 
collection.  As  part  of  our  continuing 
effort  to  reduce  paperwork  burdens,  we 
invite  the  general  public  and  the  OMB 
to  comment  on  the  information 
collections  contained  in  this  Report  and 
Order,  as  required  by  the  Paperwork 
Reduction  Act  of  1995.  Pub.  L.  104-13. 
Public  and  agency  comments  are  due 
September  27. 1996;  OMB  comments  are 
due  November  4. 1996.  Comments 
should  address:  (a)  Whether  the 
modified  and  proposed  collections  of 
information  are  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimates;  (c)  ways  to  enhance 
the  quality.  utiUty  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  collection  of 


information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  In  addition  to 
filing  comments  with  the  Secretary,  a 
copy  of  any  comments  on  the 
information  collections  contained 
herein  should  be  submitted  to  Dorothy 
Conway,  Federal  Commtmidations 
Commission,  Room  234. 1919  M  Street, 
NW,  Washington  DC  20554,  or  via  the 
Internet  to  dconway@fcc.gov,  and  to 
Timothy  Fain.  OMB  Desk  Officer.  10236 
NEOB.  725  17th  Street,  NW. 
Washington,  DC  20503  or  via  the 
Internet  to  £ain^6al.eop.gov. 

33.  It  is  further  ordered  that  the 
Secretary  shall  send  a  copy  of  this 
Report  and  Order  and  Memorandum 
Opinion  and  Order  including  the  Final 
Regulatory  Flexibility  Analysis,  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  in  accordance 
with  paragraph  603(a)  of  the  Regulatory 
Flexibility  Act.  Pub.  L.  96-354.  94  Stat. 
1164,  5  U.S.C  601  et  seq.  (1981). 

List  of  Sub)ects 

47  CFR  Part  1 

Telecommunications,  Television. 
47  CFR  Part  25 

Satellites. 

Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

Rule  Changes 

Parts  1  and  25  of  Title  47  of  the  Code 
of  Federal  Regulations  are  amended  to 
read  as  follows: 

1.  The  authority  citation  for  Part  1  is 
revised  to  read  as  follows: 

Authority:  47  U.S.C.  151. 154,  207,  303  and 
309(j)  unless  otherwise  noted. 

2.  A  new  subpart  S  is  added  to  part 
1  to  read  as  follows: 

Subpart  S— Preemption  of  Restrictions  That 
"Impair"  a  Viewer's  Ability  To  Receive 
Television  Broadcast  Signails,  Direct 
Broadcast  Satellite  Servicea  or  Multichannel 
Multipoint  Distribution  Services 

Sec.  1.4000.  Restrictions  impairing 
reception  of  television  broadcast  signals, 
direct  broadcast  satellite  services  or 
multichannel  multipoint  distribution 
services. 
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Subpart  $ — Preemption  of  Rastrictiona 
That  "ImfMir"  a  Viewar'a  Ability  To 
Racaiva  Taiavision  Broadcast  Signals, 
Direct  Broadcast  Satallita  Sarvfcaa  or 
Multiciiaiinai  Multipoint  Distribution 
Sarvlces 

f  1j4000.    RestrictkMts  Impairing  rscaptlon 
of  MavMan  broadcast  signats,  direct 
broadcast  satallita  tarvtcas  or  multlcl«ann«l 
multipoint  distribution  Mrvieas. 

(a)(1)  Any  restriction,  including  but 
not  limitsd  to  any  state  or  local  law  or 
regulatiofi.  including  zoning,  land-use, 
or  building  regulation,  or  any  private 
covenant,  homeowners'  association  rule 
or  similar  restriction  on  property  within 
the  exclusive  use  or  control  of  the 
antenna  user  where  the  user  has  a  direct 
or  indirect  ownership  interest  in  the 
property,; that  impairs  the  installation, 
maintenance,  or  use  of:  An  antenna  that 
is  designed  to  receive  direct  broadcast 
satellite  service,  including  direct-to- 
home  satellite  services,  that  is  one  meter 
or  less  in  diameter  or  is  located  in 
Alaslea;  or  an  antenna  that  is  designed 
to  receivQ  video  programming  services 
via  multiboint  distribution  services, 
including  multichannel  multipoint 
distribution  services,  instructional 
television  fixed  services,  and  local 
multipoiat  distribution  services,  emd 
that  is  one  meter  or  less  in  diameter  or 
diagonal  measurement;  or  an  antenna 
that  is  designed  to  receive  television 
broadcast  signals;  is  prohibited,  to  the 
extent  it  fo  impairs,  subject  to  paragraph 
(b)  of  this  section. 

(2)  For  purposes  of  this  section,  a  law, 
regulatio|i  or  restriction  impairs 
installation,  maintenance  or  use  of  an 
antenna  ijf  it: 

(i)  Unreasonably  delays  or  prevents 
installation,  maintenance  or  use, 

(ii)  Unieasonably  increases  the  cost  of 
installation,  maintenance  or  use,  or 

(iii)  Precludes  reception  of  an 
acceptable  quality  signal. 

(3)  No  civil,  criminal,  administrative, 
or  other  l3gal  action  of  any  kind  shall 
be  taken  io  enforce  any  restriction  or 
regulation  prohibited  by  this  section 
except  pursuant  to  paragraph  (c)  or  (d) 
of  this  section.  No  fine  or  other 
penalties  shall  accrue  against  an 
antenna  user  while  a  proceeding  is 
pending  to  determine  the  validity  of  any 
restriction. 

(b)  An]f  restriction  otherwise 
prohibitod  by  paragraph  (a)  of  this 
section  is  permitted  if: 

(1)  It  is  necessary  to  accomplish  a 
clearly  defined  safety  objective  that  is 
either  stated  in  the  text,  preamble  or 
legislative  history  of  the  restriction  or 
described  as  applying  to  that  restriction 
in  a  docilment  that  is  readily  available 
to  antenna  users,  and  would  be  applied 


to  the  extent  practicable  in  a  non- 
discriminatory manner  to  other 
appurtenances,  devices,  or  fixtures  that 
are  comparable  in  size,  weight  and 
appearance  to  these  antennas  and  to 
which  local  regulation  would  normally 
apply;  or 

(2)  It  is  necessary  to  preserve  an 
historic  district  listed  or  eligible  for 
listing  in  the  National  Register  of 
Historic  Places,  as  set  forth  in  the 
National  Historic  Preservation  Act  of 
1966,  as  amended,  16  U.S.C.  470a,  and 
imposes  no  greater  restrictions  on 
antennas  covered  by  this  rule  than  are 
imposed  on  the  installation, 
maintenance  or  use  of  other  modem 
appurtenances,  devices  or  fixtures  that 
are  comparable  in  size,  weight,  and 
appearance  to  these  antennas;  and 

(3)  It  is  no  more  burdensome  to 
affected  antenna  users  than  is  necessary 
to  achieve  the  objectives  described 
above. 

(c)  Local  governments  or  associations 
may  apply  to  the  Commission  for  a 
waiver  of  this  rule  under  §  1.3.  Waiver 
requests  will  be  put  on  public  notice. 
The  Commission  may  grant  a  waiver 
upon  a  showing  by  the  applicant  of 
local  concerns  of  a  highly  specialized  or 
unusual  nature.  No  petition  for  waiver 
shall  be  considered  imless  it  specifies 
the  restriction  at  issue.  Waivers  granted 
in  accordance  with  this  section  shall  not 
apply  to  restrictions  amended  or 
enacted  after  the  waiver  is  granted. 

Any  responsive  pleadings  must  be 
served  on  all  parties  and  filed  within  30 
days  after  release  of  a  public  notice  that 
such  petition  has  been  filed.  Any  replies 
must  be  filed  within  15  days  thereafter. 

(d)  Parties  may  petition  the 
Commission  for  a  declaratory  ruling 
under  §  1.2,  or  a  court  of  competent 
jurisdiction,  to  determine  whether  a 
particular  restriction  is  permissible  or 
prohibited  under  this  section.  Petitions 
to  the  Commission  will  be  put  on  public 
notice.  Any  responsive  pleadings  must 
be  served  on  all  parties  and  filed  within 
30  days  after  release  of  a  public  notice 
that  such  petition  has  been  filed.  Any 
replies  must  be  filed  within  15  days 
thereafter. 

(e)  In  any  Commission  proceeding 
regarding  the  scope  or  interpretation  of 
any  provision  of  this  section,  the  burden 
of  demonstrating  that  a  particular 
governmental  or  nongovernmental 
restriction  complies  with  this  section 
and  does  not  impair  the  installation, 
maintenance  or  use  of  devices  designed 
for  over-the-air  reception  of  video 
programming  services  shall  be  on  the 
party  that  seeks  to  impose  or  maintain 
the  restriction. 

(f)  All  allegations  of  fact  contained  in 
petitions  and  related  pleadings  before 


the  Commission  must  be  supported  by 
affidavit  of  a  person  or  p>ersons  with 
actual  knowledge  thereof.  An  original 
and  two  copies  of  all  petitions  and 
pleadings  should  be  addressed  to  the 
Secretary,  Federal  Communications 
Commission,  1919  M  St. 
NW., Washington,  DC  20554.  Copies  of 
the  petitions  and  related  pleadings  will 
be  available  for  public  inspection  in  the 
Cable  Reference  Room  in  Washington, 
DC.  Copies  will  be  available  for 
purchase  from  the  Commission's 
contract  copy  center,  and  Commission 
decisions  will  be  available  on  the 
Internet. 

PART  25— SATELLITE 
COMMUNICATIONS 

1.  The  authority  citation  for  Part  25 
continues  to  read  as  follows: 

Authority:  Sections  25.101  to  25.601 
issued  under  Sec.  4,  48  Stat  1066,  as 
amended:  47  U.S.C  154.  Interpret  or  apply 
sees.  101-104,  76  Stat.  416-427;  47  U.S.C 
701-744;  47  U.S.C.  554. 

2.  Section  25.104  is  amended  by 
revising  paragraph  (b)(1)  and  adding 
new  paragraph  (f)  to  read  as  follows:  • 

S  25.104    Preemption  of  local  zoning  of 
earth  stations. 


(b)(1)  Any  state  or  local  zoning,  land- 
use,  building,  or  similar  regulation  that 
affects  the  installation,  maintenance,  or 
use  of  a  satellite  earth  station  antenna 
that  is  two  meters  or  less  in  diameter 
and  is  located  or  proposed  to  be  located 
in  any  area  where  commercial  or 
industrial  uses  are  generally  permitted 
by  non-federal  land-use  regulation  shall 
be  prestuned  unreasonable  and  is 
therefore  preempted  subject  to 
paragraph  (b)(2)  of  this  section.  No  civil, 
criminal,  administrative,  or  other  legal 
action  of  any  kind  shall  be  taken  to 
enforce  any  regulation  covered  by  this 
presumption  unless  the  promulgating 
authority  has  obtained  a  waiver  from  the 
Commission  pursuant  to  paragraph  (e) 
of  this  section,  or  a  final  declaration 
from  the  Commission  or  a  coiul  of 
competent  jurisdiction  that  the 
presumption  has  been  rebutted  piusuant 
to  paragraph  (b)(2)  of  this  section. 
***** 

(f)  a  satellite  earth  station  antenna  that 
is  designed  to  receive  direct  broadcast 
satellite  service,  including  direct-to- 
home  satellite  services,  that  is  one  meter 
or  less  in  diameter  or  is  located  in 
Alaska  is  covered  by  the  regulations  in 
§  1.4000  of  this  chapter. 
(FR  Doc  96-22494  Filed  9-3-96;  8:45  am] 
BILUNO  cooc  vni-oi-p 
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47CFRPart73 

[MM  Docket  No.  87-267] 

Radio  Broadcast  Services;  Correction 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Correcting  amendments. 

SUMMARY:  This  document  contains 
corrections  to  the  final  rules  that,  were 
published  Thursday,  December  12. 1991 
(56  FR  64842).  The  rules  related  to 
improvement  of  the  AM  broadcast 
service. 

EFFECTIVE  DATE:  April  19,  1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  A.  Dever,  (202)  418-2689. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  final  rules  that  are  the  subject  of 
these  corrections  were  adopted  in  the 
Federal  Communications  Commission's 
Report  and  Order  in  MM  Docket  No.  87- 
267,  which  was  published  on  December 
12, 1991  (56  FR  64842).  The  rules, 
which  related  generally  to  improvement 
of  the  AM  broadcast  service,  were 
intended  to  include  all  of  the  rules 
adopted  in  the  Commission's  Report 
and  Order  in  MM  Docket  No.  89-46. 
which  were  published  on  August  13, 
1990  (55  FR  32922),  and  which 
provided  for  interference  reduction 
between  AM  broadcast  stations. 

Need  for  Correction 

The  amendatory  text  accompanying 
the  Report  and  Order  in  MM  Docket  No. 
87-267  omitted  two  provisions  that 
were  adopted  in  MM  Docket  No.  89-46, 
and  that  were  intended  to  be  included 
in  the  final  rules  in  MM  Docket  No.  87- 
267. 

Correction  of  Publication 

Accordingly,  47  CFR  Part  73  is 
corrected  by  making  the  following 
correcting  amendments: 

PART  73— AIMENDED 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154  and  303. 

§73.1750    [Correctwq 

2.  Secticm  73.1750  is  amended  to  add 
the  following  language  at  the  end  to 
read  as  follows: 

S  73.1 750    Discontinuance  of  operation. 

*  *  •  If  a  licensee  surrenders  its 
license  pursuant  to  an  interference 
reduction  arrangement,  and  its 
surrender  is  contingent  upon  the  grant 
of  another  application,  the  licensee 
surrendering  the  license  must  identify 


in  its  notification  the  contingencies 
involved. 

3.  Section  73.3571(c)(1)  is  amended 
by  redesignating  paragraphs  (c)(1)  and 
(c)(2)  as  (c)(2)  and  (c)(3),  and  by  adding 
new  paragraph  (c)(1)  to  read  as  follows: 

§  73.3571    Processing  of  AM  l)roadcast 
station  applications.  [Corrected] 

*  *        *        •        • 

(c)*  •  * 

(1)  In  order  to  grant  a  major  or  minor 
change  application  made  contingent 
upon  the  grant  of  another  licensee's 
request  for  a  facility  modification,  the 
Commission  will  not  consider  mutually 
exclusive  applications  by  other  parties 
that  would  not  protect  the  currently 
authorized  facilities  of  the  contingent 
applicants.  Such  major  change 
applications  remain,  however,  subject  to 
the  provisions  of  §§  73.3580  and  1.1111. 
The  Conunission  shall  grant  contingent 
requests  for  construction  permits  for 
station  modifications  only  upon  a 
finding  that  such  action  will  promote 
the  public  interest,  convenience  and 
necessity. 

•  *        •        •        • 

William  F.  Caton, 

Acting  Secretary. 

[FR  Doc.  96-22429  Filed  9-3-96;  8:45  am) 

BILUNO  COOe  6712-01-0 


47  CFR  Parts  80  and  95 

[WT  Doclcet  No.  95-66;  FCC  96-315] 

Amendment  of  the  Commission's 
Ruies  Concerning  Low  Power  Radio 
and  Automated  Maritime 
Telecommunications  System 
Operations  in  the  216-217  MHz  Band 

AGENCY:  Federal  Commimications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  action  amends  the 
maritime  service  and  personal  radio 
service  rules  to  permit  the  shared  use  of 
the  216-217  MHz  band  on  a  secondary, 
non-interference  basis,  for  a  new  Low 
Power  Radio  Service  (LPRS)  to  include 
auditory  assistance  devices,  health  care 
assistance  devices,  law  enforcement 
tracking  systems,  and  automated 
maritime  telecommunications  system 
(AMTS)  point-to-point  network  control 
communications.  The  effect  of  this  rule 
is  to:  increase  educational  opportimities 
and  access  to  telecommunications 
devices  for  persons  with  disabilities; 
focilitate  health  care  services,  strengthen 
law  enforcement,  and  maximize 
efficiency  in  the  use  of  AMTS  coast 
stations  frequencies.  This  action 
promotes  effective  utilization  of 
presently  unused  radio  spectrum. 


EFFECTIVE  DATE:  October  4,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roger  Noel  or  Ira  Keltz  of  the 
Commission's  Wireless 
Telecommunications  Bureau  at  (202) 
418-0680  or  via  email  at 
mayday@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
siunmary  of  the  Commission's  Report 
and  Order,  FCC  96-315,  adopted  July 
25, 1996,  and  released  August  2, 1996. 
The  full  text  of  this  Report  and  Order 
is  available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239)  1919 
M  Stiwt,  NW..  Washington,  DC.  The 
complete  text  may  be  purchased  firom 
the  Commission's  copy  contractor,  ITS, 
Inc.,  2100  M  Street  NW.,  Suite  140, 
Washington.  DC  20037,  telephone  (202) 
857-3800. 

Summary  of  Order 

1.  The  216-220  MHz  band  was 
originally  allocated  to  the  AMTS  to 
provide  automated,  integrated, 
interconnected  ship-to-shore 
communications  for  vessel  operators. 
The  216-217  MHz  portion  of  the  band, 
however,  was  found  to  be  unusable  by 
high  p>ower  AMTS  coast  stations  within 
105  miles  of  TV  channel  13  stations, 
which  operate  on  the  immediately 
adjacent  210-216  MHz  band,  due  to  the 
potential  for  harmful  interference.  On 
May  16, 1995,  the  Commission  released 
a  Notice  of  Proposed  Rule  Making,  60 
FR  28079  (May  30,  1995),  in  this 
proceeding  proposing  to  permit  the 
shared  use  of  the  216-217  MHz  band  for 
a  new  LPRS  and  low  power  AMTS 
communications. 

2.  This  action  authorizes  use  of  the 
216-217  MHz  band  for  a  new  service, 
the  LPRS,  for  auditory  assistance,  radio- 
based  health  care,  law  enforcement 
tracking,  and  AMTS  point-to-point 
network  control  communications.  LPRS 
transmitters  will  be  authorized  on  a 
secondary,  non-interference,  basis  and 
must  not  cause  harmful  interference  to 
TV  receivers  within  the  Grade  B  contour 
of  any  TV  channel  13  station  or  cause 
harmful  interference  to  the  United 
States  Navy's  Space  Surveillance 
System  (SPASUR)  operating  in  the 
216.88-217.08  MHz  band. 

3.  Rather  than  licensing  each  station 
individually,  this  action  authorizes 
LPRS  transmitters  by  rule  under  the 
Citizens  Band  Radio  Service  in  Part  95 
of  the  Conmiission's  rules.  This 
approach  greatly  reduces  administrative 
and  economic  burdens  for  individuals 
and  organizations  that  will  use  LPRS 
systems  by  not  requiring  them  to  file 
license  applications  and  remit  fees  to 
the  Commission  prior  to  using  these  low 
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power  devices.  Although  these  devices 
may  be  used  anywhere  in  the  United 
States,  its  territories,  and  possessions, 
LPRS  devices  may  only  be  operated  as 
follows:  for  auditory  assistance 
conununicltions  (including  but  not 
limited  to  applications  such  as  assistive 
listening  devices,  audio  description  for 
the  blind,  and  simultaneous  language 
translation):  for  health  care  related 
communications;  for  law  enforcement 
tracking  purposes;  and  for  AMTS  point- 
to-point  network  control 
communications. 

4.  In  ordf  r  to  promote  flexible  use  of 
the  216-21^  MHz  band,  the  LPRS 
channel  pl$n  accommodates  a  variety  of 
channel  bandwidths  and  technologies. 
We  believe  that  this  flexible  channel 
plan  will  allow  consiuners  to  choose 
equipment  that  best  suits  their  needs. 
The  channel  plan  permits  LPRS 
transmitters  (excluding  AMTS)  to  utilize 
40  twenty-^ve  kilohertz  (standard  band) 
channels,  20  fifty  kilohertz  (extra  band) 
channels,  or  200  five  kilohertz  (narrow 
band)  channels.  These  channels  are 
overlapping  and  extend  throughout  the 
entire  one  megahertz  band.  AMTS 
transmissions,  however,  will  be  limited 
to  the  216.750-217.000  MHz  band  and 
may  use  this  entire  segment  as  a  single 
wideband  channel  or  may  use  any  of  the 
three  channelizations  described  above. 
In  order  to  minimize  the  potential  for 
harmful  interference  to  TV  reception 
and  federal  government  radar,  all  LPRS 
transmissions  are  limited  to  100 
milliwatts  Effective  radiated  power  and 
must  comply  with  the  out  of  band 
emission  and  frequency  stability 
reqmremeQts  as  described  in  the  final 
rules. 

5.  This  riile  is  necessary  in  order  to 
provide  for  the  utilization  of  presently 
unused  radio  spectnim.  This  action  also 
furthers  the  goals  of  the  Americans  with 
Disabilities  Act  of  1990  and  the 
Technology-Related  Assistance  for 
Individuals  with  Disabilities  Act 
Amendments  of  1994  by  promoting  the 
developm^t  and  use  of  affordable 
telecommunications  devices  by  persons 
with  disabilities  in  places  such  as 
educational  settings,  public  gathering 
places,  and  health  care  facilities. 
Additionally,  this  action  promotes  the 
development  of  state-of-the-art  law 
enforcement  tools  that  will  facilitate  the 
reduction  ^f  crime  and  law  enforcement 
costs  by  e)4pediting  the  retrieval  of 
stolen  goods  and  apprehension  of 
suspects.  Finally,  this  action  benefits 
vessel  opefators  on  our  nation's 
waterways  by  increasing  the  efficiency 
of  channel  usage  for  AMTS  coast 
stations. 

5.  This  Report  and  Order  is  issued 
under  the  Authority  of  sections  4(i),  302, 


303(r),  and  307(e)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C  §§  154(i),  302. 
303(r),  and  307te). 

Final  Regtdatory  Flexibility  Analysis 

As  required  by  Section  603  of  the 
Regulatory  Flexibility  Act,  5  U.S.C 
§  603  (RFA),  an  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  was 
incorporated  in  the  Notice  of  Proposed 
Rule  Making.  The  Commission  sought 
written  public  conunents  on  the 
proposals  in  the  Notice  of  Proposed 
Rule  Making,  including  on  the  IRFA. 
The  Commission's  Final  Regulatory 
Flexibility  Analysis  (FRFA)  in  this 
Report  and  Order  conforms  to  the  RFA, 
as  amended  by  the  Contract  With 
America  Advancement  Act  of  1996 
(CWAAA),  Public  Uw  No.  104-121, 110 
Stat.  847  (1996). 

/.  Need  For  and  Purpose  of  this  Action 

Ouj*  objective  is  to  permit  the  shared 
use  of  the  216-217  MHz  band  on  a        ' 
secondary  basis  by  a  new  Low  Power 
Radio  Service  (LPRS) — consisting  of 
auditory  assistance  devices,  health  care 
aids,  law  enforcement  tracking  systems 
and  AMTS  point-to-point  network 
control  communications.  This  action 
will:  (1)  promote  the  utiUzation  of 
presently  unused  spectnun;  (2)  speed 
development  and  delivery  of  advanced 
telecommunications  devices  for  persons 
with  disabilities  and  illnesses;  (3) 
promote  the  development  of  tools  for 
use  by  federal,  state,  and  local  law 
enforcement  agencies  in  retrieving 
stolen  goods  and  deterring  crime;  and 
(4)  increase  system  efficiency  in  the 
AMTS. 

In  creating  a  new  LPRS,  we  find  that 
the  potential  benefits  to  persons  with 
disabilities  and  illnesses,  the  law 
enforcement  community,  and  vessel 
operators  exceed  any  negative  effects 
that  may  result  fit>m  the  promulgation 
of  rules  for  this  purpose.  Thus,  we 
conclude  that  the  public  interest  is 
served  by  creating  a  new  LPRS  in  the 
216-217  MHz  band. 

n.  Summary  of  Issues  Raised  by  the 
Public  Comments  in  Response  to  the 
Initial  Regulatory  Flexibility  Analysis 
(IRFA) 

No  conunents  were  filed  in  direct 
response  to  the  IRFA.  In  general 
comments  on  the  Notice  of  Proposed 
Rule  Making,  however,  some  small 
business  commenters  raised  issues  that 
might  affect  small  entities.  In  particular, 
some  small  business  commenters  argued 
that  requiring  very  low  power  LPRS 
devices  to  be  licensed  by  the 
Commission  would  be  overly 
biudensome  on  small  entities  and 


individuals  and  could  deter  them  from 
using  LPRS  systems.  Small  business 
commenters  also  noted  that  the 
Commission  should  channelize  the  216- 
217  MHz  band  in  order  to  promote  the 
conversion  of  existing  equipment 
(operating  in  72-76  MHz  band)  to  the    - 
higher  band  and  the  rapid  deployment  ** 
of  auditory  assistance  systems.  Further, 
small  business  commenters  asked  the 
Commission  to  eliminate  the 
requirement  for  LPRS  transmitters  to 
employ  crystal  oscillators  to  control 
frequency  stability.  These  small 
business  commenters  noted  that  there 
may  be  other  technologies  that  may  be 
economically  and  technically  viable, 
while  providing  adequate  frequency 
control.  The  Commission  carefully 
considered  each  of  these  comments  in 
reaching  the  decisions  set  forth  in  this 
Notice. 

m.  Changes  Made  to  the  Proposed  Rules 

In  the  Notice  of  Proposed  Rule 
Making,  the  Commission  proposed  to 
generally  license  LPRS  stations 
regionally  based  on  Metropolitan 
Statistical  Areas  (MSAs)  and  Rural 
Service  Areas  (RSAs),  with  the  AMTS 
stations  licensed  imder  the  Maritime 
Service  Rules  in  Part  80  and  two  of  the 
law  enforcement  tracking  channels 
imder  the  Police  Radio  Service  in  Part 
90.  The  Conunission  also  proposed  to 
require  the  public  to  apply  for  these 
licenses  using  FCC  Form  600  or  FCC 
Form  503  (AMTS  only).  However,  die 
Commission  here  determines  that  the 
public  interest  is  served  by  licensing  all 
LPRS  stations  by  rule,  rather  than 
individually.  The  Commission  proposed 
to  divide  the  216-217  MHz  band  into 
40,  twenty-five  kilohertz  channels.  In 
order  to  promote  technical  flexibility 
and  allow  consumers  to  choose  among 
a  broader  range  of  low  power 
eqiiipment,  the  Commission  decided  to 
instead  divide  the  band  into  40,  twenty- 
five  kilohertz  channels  (standard  band), 
20,  fifty  kilohertz  channels  (extra  band), 
200,  five  kilohertz  channels 
(narrowband),  and  permit  AMTS 
operations  in  the  highest  two  hun(ked 
fifty  kilohertz  block  of  the  band.  The 
Commission  proposed  to  permit  100 
milliwafC  and  1  watt  transmissions  in 
the  lower  and  upper  portions  of  the 
216-217  MHz  band,  respectively.  Based 
Qn  the  comments,  however,  the 
Conunission  decides  to  instead  limit 
LPRS  transmitter  power  to  100 
milliwatts.  The  Commission  also 
deviates  from  the  proposed  rules  to 
expand  the  scope  of  the  LPRS  to  include 
auditory  assistance  services  for  all 
persons  in  educational  settings  and 
persons  that  require  language 
translation  in  any  setting.  The 
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Commission  decides  not  to  specify  the 
means  by  which  manufacturers  may 
provide  for  frequency  stability  in  LPRS 
'  transmitters.  Finally,  the  Commission 
determines  that  it  is  unnecessary  for 
AMTS  licensees  to  notify  channel  13  TV 
stations  of  proposed  LPRS  point-to- 
point  operations  other  than  those 
stations  that  were  not  originally  notified 
at  hcensing. 

IV.  Description  and  Estimate  of  the 
Small  Entities  Subject  to  the  Rules 

The  rules  adopted  in  this  Report  and 
Order  will  apply  to  small  businesses 
that  choose  to  use,  manufactiuer, 
design,  import,  or  sell  auditory 
assistance  devices,  radio-based  health 
care  aids,  law  enforcement  tracking 
systems,  or  AMTS  point-to-point 
transmitters.  There  is  no  requirement, 
however,  for  any  entity  to  use  or 
produce  these  types  of  products. 

A.  Estimates  for  LPRS  Manufiacturers/ 
Importers 

The  Commission  has  not  developed  a 
definition  of  sijiall  entities  specifically 
applicable  to  LPRS  manufactiu^rs  and 
importers.  Therefore,  the  applicable 
definition  of  small  entity  is  the 
definition  under  the  Small  Business 
Administration  rules  applicable  to  radio 
and  television  broadcasting  and 
communications  equipment 
manufacturers.  This  definition  provides 
that  a  small  entity  is  any  entity 
employing  less  than  750  persons.  See  13 
CFR  §  121.201,  Standard  Industiial 
Classification  (SIC)  Code  3663. 
Additionally,  the  Small  Business 
Administration  rules  state  that 
wholesale  electronic  parts  and 
equipment  firms  must  have  100  or  fewer 
employees  in  order  to  qualify  as  a  small 
business  entity.  See  13  CFR  §  121.201. 
Since  the  Regulatory  Flexibility  Act 
amendments  were  not  in  effect  until  the 
record  in  this  proceeding  was  closed, 
the  Commission  was  unable  to  request 
information  regarding  the  niunber  of 
small  entities  that  may  choose  to 
manufacture  LPRS  equipment  and  is 
unable  at  this  time  to  make  a 
meaningful  estimate  of  the  niunber  of 
potential  manufactiu^rs  which  are  small 
businesses. 

The  1992  Census  of  Manufacturers, 
conducted  by  the  Bureau  of  Census, 
which  is  the  most  comprehensive  and 
recent  information  available,  shows  that 
approximately  925  out  of  the  948 
entities  manufactiuing  radio  and 
television  transmitting  equipment  in 
1992  employed  less  than  750  persons. 
We  are  unable  to  discern  fix)m  the 
Census  data  precisely  how  many  of 
these  manufactiuers  produce  devices 
similar  to  those  that  will  be  used  imder 


the  new  LPRS.  Further,  any  entity  may 
choose  to  manufacture  LPRS  equipment. 
Further,  12,161  of  the  12,654  wholesale 
electronic  parts  and  equipment  firms 
have  fewer  than  100  employees,  and 
would  be  classified  as  small  entities. 
Therefore,  for  purposes  of  our 
evaluations  and  conclusions  in  this 
Final  Regulatory  FlexibiUty  Analysis, 
we  estimate  that  there  are  at  least  13,086 
potential  manufacturers  or  importers  of 
LPRS  equipment  which  are  small 
businesses,  as  that  term  is  defined  by 
the  Small  Business  Administration. 

B.  Estimates  for  AMTS  Licensees 

The  Conunission  has  not  developed  a 
definition  of  small  entities  specifically 
applicable  to  AMTS  licensees. 
TTierefore,  the  applicable  definition  of 
small  entity  is  the  definition  imder  the 
Small  Business  Administration  rules 
applicable  to  radiotelephone  service 
providers.  This  definition  provides  that 
a  small  entity  is  any  entity  employing 
less  than  1,500  peraons.  See  13  CFR 
§  121.201,  Standard  hidustidal 
Classification  (SIC)  Code  4812.  Since 
the  Regulatory  Flexibility  Act 
amendments  were  not  in  effect  until  the 
record  in  this  proceeding  was  closed, 
the  Commission  was  imable  to  request 
information  regarding  the  number  of 
small  AMTS  businesses  and  is  unable  at 
this  time  to  determine  the  precise 
number  of  AMTS  firms  wltich  are  small 
businesses. 

The  size  data  provided  by  the  Small 
Business  Administration  does  not 
enable  us  to  make  a  meaningful  estimate 
of  the  number  of  AMTS  firms  which  are 
small  businesses.  Therefore,  we  used 
the  1992  Census  of  Transportation, 
Communications,  and  Utilities, 
conducted  by  the  Bureau  of  the  Census, 
which  is  the  most  recent  information 
available.  This  document  shows  that 
only  12  radiotelephone  firms  out  of  a 
total  of  1,178  such  firms  which  operated 
during  1992  had  1,000  or  more 
employees.  There  are  three  AMTS 
licensees  which  are  authorized  on  an 
exclusive  basis  along  the  Mississippi 
River,  portions  of  the  West  Coast,  and 
nearly  the  entire  East  Coast.  Because 
most  of  the  nation's  coastline  has  or  will 
be  covered  by  the  present  licensees,  it 
is  unlikely  that  a  large  number  of 
additional  licenses  will  be  authorized  in 
the  futiu«.  Therefore,  for  pur]>oses  of 
our  evaluations  and  conclusions  in  this 
Final  Regulatory  Flexibility  Analysis, 
we  estimate  that  there  are  three  AMTS 
Ucensees  which  are  small  businesses,  as 
that  term  is  defined  by  the  Small 
Business  Administration. 


V.  Summary  of  Projected  Reporting, 
Recordkeeping  and  Other  Compliance 

Requirements 

In  order  to  facilitate  operation  of 
LPRS  devices  without  individual 
licenses,  we  are  imposing  four  separate 
regulatory  burdens  that  may  affect  small 
businesses. 

(1)  Prior  to  marketing  an  LPRS  device 
in  the  U.S.,  a  manufacturer  must  have 
the  unit  type  accepted  by  the 
Conunission  under  the  technical  criteria 
set  forth  in  the  final  rules.  The  criteria 
include  channel  specifications  and 
emission  limitations  that  will  facilitate 
the  shared  use  of  the  216-217  MHz 
band  by  a  diverse  group  of  users.  All 
classes  of  small  businesses  could 
potentially  be  affected  by  this 
requirement  In  order  to  have  a  unit  type 
accepted,  a  small  entity  would  have  to 
test  the  radio  equipment  and  provide 
clerical  support  to  file  the  requisite  FCC 
application  forms.  Both  of  these 
functions  could  be  handled  by  a  third 
party. 

(2)  Each  LPRS  transmitter  sold  must 
have  included  with  it  the  following 
statement:  "This  transmitter  is 
authorized  by  rule  under  the  Low  Power 
Radio  Service  (47  C.F.R.  Part  95)  and 
must  not  cause  harmful  interference  to 
TV  reception  or  United  States  Navy 
SPASUR  installations.  You  do  not  need 
an  FCC  license  to  operate  this 
transmitter.  This  transmitter  may  only 
be  used  to  provide:  auditory  assistance 
to  persons  with  disabilities,  persons 
who  require  language  translation,  or 
persons  in  educational  settings;  health 
care  services  to  the  ill;  law  enforcement 
tracking  services  under  agreement  with 

a  law  enforcement  agency;  or  automated 
maritime  telecommunications  system 
(AMTS)  network  control 
communications  Two-way  voice 
communications  and  all  other  types  of 
uses  are  expressly  prohibited."  All 
classes  of  small  businesses  could 
potentially  be  affected.  Because  the 
Commission  is  providing  sf)ecific 
language  to  be  included  with  each 
device,  a  small  business  would  need 
clerical  support  to  add  this  language  to 
the  instruction  manual  for  the  device. 

(3)  Unless  the  transmitter  is  so  small 
as  to  make  this  requirement  impractical, 
each  LPRS  transmitter  sold  must  bear 
the  following  statement  in  a 
conspicuous  location  on  the  device: 
"This  device  may  not  interfere  with  TV 
reception  or  federal  government  radar, 
and  must  accept  any  interference 
received,  including  interference  that 
may  cause  imdesired  operation."  The 
Commission  does  not  specifiy  whether 
this  statement  must  be  inscribed  into 
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the  unit  or  attached  via  a  label  or 
sticker. 

(4)  AMTS  licensees  must  notify,  in 
writing,  each  television  station  that  may 
be  affected  by  these  new  low  power 
operations.  There  is  no  need,  nowever, 
for  AMTS  licensees  to  renotify 
television  stations  that  were  previously 
alerted  concerning  AMTS  operations  in 
their  areas. ' 

VI.  Steps  Taken  to  Minimize  the 
Significant  Economic  Impact  on  Small 
Entities 

The  Commission  in  this  proceeding 
has  considered  comments  on  ways  to 
implement  e  new  LPRS.  In  doing  so,  the 
Commission  has  adopted  alternatives 
which  minimize  burdens  placed  on 
small  entities.  First,  it  has  decided  not 
to  require  LPRS  transmitters  to  be 
individually  licensed,  as  proposed  in 
the  Notice  df  Proposed  Rule  Making  in 
this  proceeding.  This  approach 
eliminates  the  need  for  small  entities 
and  individuals  to  apply  for  a  license 
and  remit  processing  fees.  Second,  as 
the  small  business  commenters  point 
out,  dividing  the  21&-217  MHz  band 
into  forty,  twenty-five  kilohertz 
channels  wfU  allow  existing  equipment 
designs  leA,  72-76  MHz  band 
equipment}  to  be  converted  to  permit 
operation  in  the  higher  band.  This 
approach  promotes  the  rapid  delivery  of 
LPRS  deviqes  to  the  public  with  a 
minimimi  i^egative  impact  on 
manufacturers  who  are  small 
businesses.  Third,  it  has  decided  not  to 
require  LPRS  transmitter  stability  to  be 
controlled  |y  crystal  oscillators.  This 
approach  permits  manufacturers  to  use 
other  technologies  that  may  be  cheaper 
to  implement  and  can  provide 
equivalent,  {if  not  better,  control  of  a 
unit's  operating  frequency.  Fourth,  it 
has  decided  not  to  require  AMTS 
licensees  to  renotify  broadcast  licensees 
prior  to  commencing  point-to-point 
operations  Under  the  LPRS. 
RenotiHcati  on  is  unnecessary  because 
AMTS  applicants  already  notify  affected 
broadcast  licensees  prior  to  licensing. 
Further,  it  is  unlikely  that  AMTS  point- 
to-point  operations  will  affect  broadcast 
Ucensees  that  have  not  already  been 
notified.  This  action  eliminates 
unnecessary  economic  and 
administrative  burdens  for  AMTS 
providers  t|iat  are  also  small  businesses. 
Fifth,  the  Qommission  has  taken  steps  to 
minimize  tjie  economic  burdens 
associated  ^th  the  labeling  requirement 
found  in  §(15.1017.  The  Commission 
minimized  the  number  of  words  to  be 
included  iQ  the  label  (half  the  number 
of  words  reiquired  for  similar  devices 
imder  Part  |l5  of  our  rules]  and  did  not 
require  the)  words  to  be  engraved  or 


molded  into  the  transmitter  unit.  This 
action  reduces  burdens  and  increases 
flexibility  for  manufacturers  that  are 
also  small  eatities. 

Vn.  Significant  Alternatives  Considered 
and  Rejected 

The  Commission  considered  and 
rejected  several  significant  alternatives. 
The  Commission  rejected  the  alternative 
of  requiring  LPRS  transmitters  to  be 
licensed  individually  because  it 
determined  that  such  a  procedure 
would  not  further  spectnun 
management  or  enforcement  goals  and 
would  place  administrative  and 
economic  burdens  on  the  public.  The 
Commission  also  rejected  the  alternative 
of  permitting  one-watt  transmissions  in 
the  216-217  MHz  band  because  of  the 
potential  for  harmful  interference  to  TV 
reception.  Finally,  the  Commission 
rejected  the  alternative  of  requiring  the 
use  of  crystal  oscillators  because  there 
are  other  technologies  that  can  control 
frequency  stability  that  may  be  cheaper 
and  just  as  efficient  to  implement.  By 
rejecting  these  alternatives,  the 
Commission  seeks  to  provide  flexibility 
in  the  licensing  and  design  of  these  low 
power  transmitters  while  eliminating 
unnecessary  regulatory  burdens  for 
small  entities. 

VW.  Report  to  Congress 

The  Commission  shall  send  a  copy  of 
this  Final  Regulatory  Flexibility 
Analysis,  along  with  this  Report  and 
Order,  in  a  report  to  Congress  pursuant 
to  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  5 
U.S.C.  §  801(a)(1)(A).  A  copy  of  this 
FRFA  will  also  be  pubhshed  in  the 
Federal  Register. 

List  of  Subjects 

47  CFR  Part  80 

Communications  equipment.  Radio, 
Vessels. 

47  CFR  Part  95 

Communications  equipment.  Radio. 
Federal  Conununications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

Rule  Changes 

Parts  80  and  95  of  Chapter  I  of  Tide 
47  of  the  Code  of  Federal  Regulations 
are  amended  as  follows: 

PART  80— STATIONS  IN  THE 
MARITIME  SERVICES 

1.  The  authority  citation  fbr  Part  80 
continues  to  read  as  follows: 

Authority:  Sees.  4,  303, 48  Stat  1066, 
1082.  as  amended;  47  U.S.C.  154,  303,  unless 
otherwise  noted.  Interpret  or  apply  48  Stat. 


1064-1068. 1081-1105,  as  amended:  47 
U.S.Q  151-155,  301-609:  3  UST  3450,  3  UST 
4726, 12  UST  2377. 

2.  Section  80.385  is  amended  by 
revising  footnote  2  to  the  table  in 
paragraph  (a)(2)  to  read  as  follows: 

%  80.385    Frequencies  for  automated 
systems. 

*       •       *       •       • 

(a)*  •  * 

(2)  •  •  * 

2  Coast  station  operation  on  frequencies  in 
Groups  C  and  D  are  not  currently  assignable 
and  are  shared  on  a  secondary  basis  with  the 
Low  Power  Radio  Service  in  part  95  of  this 
chapter.  Frequencies  in  the  band  216.750- 
217.000  MHz  band  are  available  for  low 
power  point-to-point  network  control 
conununications  by  AMTS  coast  stations 
under  the  Ix)w  Power  Radio  Service  (LPRS). 
LPRS  operations  are  subject  to  the  conditions 
that  no  harmful  interference  is  caused  to  the 
United  States  Navy's  SPASUR  radar  system 
(216.88-217.08  MHz)  or  to  TV  reception 
within  the  Grade  B  contour  of  any  TV 
channel  13  station  or  within  the  68  dBu 
predicted  contour  of  any  low  power  TV  or 
TV  translator  station  operating  on  channel 
13. 


PART  95— PERSONAL  RADIO 
SERVICES 

1.  The  authority  citation  for  Part  95 
continues  to  read  as  follows: 

Authority:  Sees.  4.  303, 48  Stat.  1066, 
1082.  as  amended;  47  U.S.C  154,  303. 

2.  Section  95.401  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

§  95.401    (CB  Rule  1 )  WItat  are  the  Citizens 
Band  Radio  Services? 

***** 

(c)  The  Low  Power  Radio  Service 
(LPRS)— a  private,  short-distance 
communication  service  providing 
auditory  assistance  to  persons  with 
disabilities,  persons  who  require 
language  translation,  and  persons  in 
educational  settings,  health  care 
assistance  to  the  ill,  law  enforcement 
tracking  services  in  cooperation  with 
law  enforcement,  and  point-to-point 
network  control  communications  for 
Automated  Marine  Telecommunications 
System  (AMTS)  coast  stations  licensed 
under  part  80  of  this  chapter.  The  rules 
for  this  service  are  listed  under  subpart 
G  of  this  part.  Two-way  voice 
communications  are  prohibited. 

3.  Section  95.601  is  revised  to  read  as 
follows: 

§95.601    Basis  and  purpose. 

This  section  provides  the  technical 
standards  to  which  each  transmitter 
(apparatus  that  converts  electrical 
energy  received  from  a  source  into  RF 
(radio  frequency)  energy  capable  of 
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being  radiated)  used  or  intended  to  be 
used  in  a  station  authorized  in  any  of 
the  Personal  Radio  Services  must 
comply.  This  section  also  provides 
requirements  for  obtaining  type 
acceptance  or  type  certification  for  such 
transmitters.  The  Personal  Radio 
Services  are  the  GMRS  (General  Mobile 
Radio  Service) — subpart  A,  the  Family 
Radio  Service  (FRS>— subpart  B,  the  R/ 
C  (Radio  Cktntrol  Radio  Service)— 
subpart  C,  the  CB  (Citizens  Band  Radio 
Service)— subpart  D,  and  the  Low  Power 
Radio  Service  (LPRS) — subpart  G. 
4.  Section  95.603  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 


§95.603 
required, 


Type  acceptance  or  certification 


(e)  Each  Low  Power  Radio  Service 
transmitter  (a  transmitter  that  operates 
or  is  intended  to  operate  in  the  LPRS) 
must  be  type  accepted. 

5.  Section  95.605  is  revised  to  read  as 
follows: 

§  95.605    Type  acceptance  and  certification 
procedures. 

*  Any  entity  may  request  type 
acceptance  for  its  transmitter  when  the 
transmitter  is  used  in  the  GMRS,  R/C, 
CB,  IVDS,  or  LPRS  following  the 
procedures  in  part  2  of  this  chapter. 

Any  entity  may  request  certification 
for  its  transmitter  when  the  transmitter 
is  used  in  the  FRS  following  the 
procedures  in  part  2  of  this  chapter. 

6.  Sections  95.629  through  95.671  are 
redesignated  as  95.631  through  95.673 
respectively,  and  a  new  Section  95.629 
is  added  to  read  as  follows: 

§  95.629    LPRS  transmitter  frequencies. 
-     (a)  LPRS  transmitters  may  operate  on 
any  frequency  Usted  in  paragraphs  (b), 
(c),  and  (d)  of  this  section.  Cbannels  19. 
20,  50,  and  151-160  are  available 
exclusively  for  law  enforcement 
tracking  purposes.  AMTS  transmissions 
are  limited  to  the  216.750-217.000  MHz 
band  for  low  power  point-te-point 
network  control  communications  by 
AMTS  coast  stations.  Other  AMTS 
transmissions  in  the  216-217  MHz  band 
are  prohibited. 

(b)  Standard  band  channels. 

(1)  The  following  table  indicates 
standard  band  frequencies.  The  channel 
bandwidth  is  25  kHz. 


Channel  No. 

Center 

frequency 

(MHz) 

1  

216  0125 

2 

216  0375 

4  ZZ!^^Z!"ZI''Z'"Z'""Z. 

5 

216.0625 
216.0875 
2161125 

6 

216.1375 

Channel  Ito. 

Center 

frequency 

(MHz) 

7 

8 

9 

12  !!!!!"!!!!Z""Z™ZZZZ" 

13 „„. 

1 4  

1 5 

1 6 _ „. 

17 „.. 

21  

22 

23 

216.1625 
216.1875 
2162125 
2162375 
2162625 
2162875 
216.3125 
216.3375 
216.3625 
216.3875 
216.4125 
216.4375 
216.4625 
216.4875 
216.5125 
216.5375 
216.5625 

24 

216  5875 

25 „ 

26 „.„: 

27 

29Z"ZZZIZIZZZ 

30 

31  

32 

33 

216.6125 
216.6375 
216.6625 
216.6875 
216.7125 
216.7375 
216.7625 
216.7875 
216  8125 

34 „... 

35 

36 . 

216.8375 
216.8625 
216.8875 

37 

38. 

39 

40 

216.9125 
216.9375 
216.9625 
216.9875 

within  a  frequency  stability  of  50  parts 
per  miUion. 

(d)  Narrowband  channels. 

(1)  The  following  table  indicates 
narrowband  frequencies.  The  channel 
bandwidth  is  5  kHz  and  the  authorized 
bandwidth  is  4  kHz. 


(2)  LPRS  transmitters  operating  on 
standard  band  channels  must  be 
maintained  within  a  frequency  stability 
of  50  parts  per  million. 

(c)  Extra  band  channels. 

(1)  The  following  table  indicates  extra 
band  frequencies.  The  channel 
bandwidth  is  50  kHz. 


Channel  No.      "" 

Center 

frequency 

(MHz) 

41  

216  025 

42 

216  075 

43 

44 

216.125 
216  175 

45 ^ ^ '.'."."... 

48 

49 _ _ 

50 

216225 
216275 
216.325 
216.375 
216.425 
216  475 

51 

52 „ 

53 „..„.. 

OH      •••■■■••••••■••■•••■■■■•■■••■■■••^••■••••••■a* 

55 

216.525 
216.575 
216.625 
216.675 
216  725 

56 ^   

216  775 

57 „ ;.. 

58 

59 

60 

216.825 
216.875 
216.925 
216.975 

(2)  LPRS  transmitters  operating  on 
extra  band  channels  must  be  maintained 


61 
62 
63 
64 
65 
66 
67 
68 
69 
70 
71 
72 
73 
74 
75 
76 
77 
78 
79 
80 
81 
82 
83 
84 
85 
86 
87 
88 
89 
90 
91 
92 
93 
94 
95 
96 
97 
98 
99 
00. 

01  . 

02  . 

03  , 

04  . 

05  . 

06  . 

07  . 

08  . 

09  . 
0. 

1  . 

2  . 

3  . 

4  . 

5  . 

6  . 

7  . 
8. 
9  . 

20  . 

21  . 

22  . 

23  . 

24  . 


Channel  No. 


Center 

frequency 

(MHz) 


216.0025 
216.0075 
216.0125 
216.0175 
216.0225 
216.0275 
-816.0325 
216.0375 
216.0425 
216.0475 
216.0625 
216.0575 
216.0625 
216.0675 
216.0725 
216.0775 
216.0825 
216.0675 
216.0925 
216.0975 
216.1025 
216.1075 
216.1125 
216.1175 
216.1225 
216.1275 
216.1325 
216.1375 
216.1425 
216.1475 
216.1525 
216.1575 
216.1625 
216.1675 
216.1725 
216.1775 
216.1825 
216.1875 
216.1925 
216.1975 
2162025 
2162075 
2162125 
2162175 
2162225 
2162275 
2162325 
2162375 
2162425 
2162475 
2162525 
2162575 
2162625 
2162675 
2162725 
2162775 
2162825 
2162875 
2162925 
2162975 
216.3025 
216.3075 
216.3125 
216.3175 
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r-' 

1 

CNmnetNo. 

Center 
frequency 

(MHz) 

125  .„ -, 

126 

127  .„ „_ 

128   

216.3225 
216.3275 
2163325 
216.3375 

129 - 

130 



216.3425 
216.3475 

131  ..„ 

132 „ 

216.3625 
216.3575 

133 

134 

135 

136 

137  .„ 

138 

139 

140 _..... 

141  . 

142  _.. 



216.3625 
216J3675 
216.3725 
216.3775 
2163825 
216.3875 
216.3925 
216.3975 
216.4025 
216.4075 

143 

144 

145 

146 

147 > 

148 

149 

■«■•«>*•••«>•■•■••■•■«■••■•••■ 

216.4125 
216.4175 
216.4225 
216.4275 
216.4325 
216.4375 
216.4425 

150 

151  

152 

153 „ 

154 

155 

156 

157 

158  . 

159 :.... 

160 

■ ■>■■••■•••■•••■•••■•••■•>■•••• 

216.4475 
216.4525 
216.4575 
216.4625 
216.4675 
216.4725 
216.4775 
216.4825 
216.4875 
216.4925 
216.4975 

161  

162 

163 

164 

••■■■••••••••••■•••••■••••••••a 

216.5025 
216.5075 
216.5125 
216.5175 

165 — 

166 

167 _ 

168  .„ „.. 

.™ 

216.5225 
216.5275 
216.5325 
216.5375 

169  

170 

2165425 
216.5475 

171  

172 



216.5525 
216.5575 

173 „ 

174 

•  •»•»•••«»••«■«••••»•••. 

216.5625 
216.5675 

175 

176 

216.5725 
216.5775 

177 

178 

179 

180 

181  

216.5825 
216.5875 
216.5925 
216.5975 
216.6025 

182 

183 

184 , 

216.6075 
216.6125 
216.6175 

186 

186 

~ 

216.6225 
216.6275 

187  

188 

189 

190 

191  

216.6325 
216.6375 
216.6425 
216.6475 
216.6525 

192 

193 

» 

216.6575 
216.6625 

194 

216  6675 

195 

216.6725 

196 

216.6775 

Ctiannel  No. 


197. 
198. 

199  . 

200  . 

201  . 

202  . 

203  . 

204  . 
205. 

206  . 

207  . 

208  . 

209  . 

210  . 

211  . 

212  . 

213  . 

214  . 
215. 

216  . 

217  . 

218  . 

219  . 
220. 

221  . 

222  . 

223  . 

224  . 

225  . 

226  . 

227  . 

228  . 

229  . 

230  . 

231  . 

232  . 

233  . 

234  . 
235 
236 
237 
238 
239 
240 
241 
242 
243 
244 
245 
246 
247 
248 
249 
250 
251 
252 
253 
254 
255 
256 
257 
258 
259 
260 


Center 

frequency 

(MHz) 


216.6825 
216.6875 
216.6925 
216.6975 
216.7025 
216.7075 
216.7125 
216.7175 
216.7225 
216.7275 
216.7325 
216.7375 
216.7425 
216.7475 
216.7525 
216.7575 
216.7625 
216.7675 
216.7725 
216.7775 
216.7825 
216.7875 
216.7925 
216.7975 
216.8025 
216.8075 
216.8125 
216.8175 
216.8225 
216.8275 
216.8325 
216.8375 
216.8425 
216.8475 
216.8525 
216.8575 
216.8625 
216.8675 
216.8726 
216.8775 
216.8825 
216.8875 
216.8925 
216.8975 
216.9025 
216.9075 
216.9125 
216.9175 
216.9225 
216.9275 
216.9325 
216.9375 
216.9425 
216.9475 
216.9525 
216.9575 
216.9625 
216.9675 
216.9725 
216.9775 
216.9825 
216.9875 
216.9925 
216.9975 


(2)  LPRS  transmitters  operating  on 
narrowband  channels  must  be 
maintained  within  a  firequency  stability 
of  1.5  parts  per  million. 

7.  Section  95.631  is  amended  by 
adding  paragraph  (g)  to  read  as  follows: 


S  95.631    Emission  types. 

•  *        •        •        • 

(g)  An  LPRS  station  may  transmit  any 
emission  type  appropriate  for 
communications  in  this  service.  Two- 
way  voice  commimications,  however, 
are  prohibited. 

8.  Section  95.633  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

§95.633    Emission  bandwidth. 

*  •        •        •        • 

(d)  For  transmitters  in  the  LPRS: 

(1)  The  authorized  bandwidth  for 
narrowband  frequencies  is  4  kHz  and 
the  channel  bandwidth  is  5  kHz 

(2)  The  channel  bandwidth  for 
standard  band  frequencies  is  25  kHz. 

(3)  The  channel  bandwidth  for  extra 
band  frequencies  is  50  kHz. 

(4)  AMTS  stations  may  use  the 
216.750-217.000  MHz  band  as  a  single 
250  kHz  channel  so  long  as  the  signal 
is  attenuated  as  specified  in  §  95.635(c). 

9.  Section  95.635  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

S  95.635    Unwsntsd  radiation. 

■* 
(c)  For  transmitters  designed  to 
operate  in  the  LPRS,  emissions  shall  be 
attenuated  in  accordance  with  the 
following: 

(1)  Emissions  for  LPRS  transmitters 
operating  on  standard  band  channels 
(25  kHz)  shall  be  attenuated  below  the 
unmodulated  carrier  in  accordance  with 
the  following: 

(i)  Emissions  12.5  kHz  to  22.5  kHz 
away  from  the  channel  center 
frequency:  at  least  30  dB;  and 

(ii)  Emissions  more  than  22.5  kHz 
away  from  the  channel  center 
frequency:  at  least  43  +  10log(carrier 
power  in  watts)  dB. 

(2)  Emissioils  for  LPRS  transmitters 
operating  on  extra  band  charmels  (50 
kHz)  shall  be  attenuated  below  the 
unmodulated  carrier  in  accordance  with 
the  following: 

(i)  Emissions  25  kHz  to  35  kHz  from 
the  channel  center  frequency:  at  least  30 
dB;and 

(ii)  Emissions  more  than  35  kHz  away 
from  the  channel  center  frequency:  at 
least  43  +  10log(carrier  power  in  watts) 
dB. 

(3)  Emissions  for  LPRS  transmitters 
operating  on  narrowband  channels  (5 
kHz)  shall  be  attenuated  below  the 
power  (P)  of  the  highest  emission, 
measured  in  peak  values,  contained 
within  the  authorized  bandwidth  (4 
kHz)  in  accordance  with  the  following: 

(i)  On  any  frequency  within  the 
authorized  bandwidth:  Zero  dB; 

(ii)  On  any  frequency  removed  from 
the  center  of  the  authorized  bandwidth 
by  a  displacement  frequency  [ia  in  kHz) 
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of  more  than  2  kHz  up  to  and  including 
3.75  kHz:  The  lesser  of  30  +  20(fd-2)  dB, 
or  55  +  10  log(P),  or  65  dB;  and 

(iii)  On  any  frequency  beyond  3.75 
kHz  removed  from  the  center  of  the 
authorized  bandwidth:  At  least  55  +  10 
log(P)  dB. 

(4)  Emissions  from  AMTS  transmitters 
using  a  single  250  kHz  channel  shall  be 
attenuated  below  the  unmodulated 
carrier  in  accordance  with  the 
following: 

(i)  Emissions  firom  125  kHz  to  135  kHz 
away  from  the  channel  center 
frequency;  at  least  30  dB;  and 

(ii)  Emissions  more  than  135  kHz 
away  from  the  channel  center 
frequency;  at  least  43  +  10log(carrier 
power  in  watts)  dB. 

10.  Section  95.639  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

§  9S.639    Maximum  transmitter  power. 

•        *        •        •        • 

(e)  The  maximum  transmitter  output 
power  authorized  for  LPRS  stations  is 
100  mW. 

11.  Section  95.649  is  revised  to  read 
as  follows: 

$95,649    Power  capability. 

No  CB,  R/C,  LPRS  transmitter,  or  FRS 
unit  shall  incorporate  provisions  for 
increasing  its  transmitter  power  to  any 
level  in  excess  of  the  limits  specified  in 
§95.639. 

12.  Section  95.651  is  revised  to  read 
as  follows: 

S  95.651    Crystal  control  required. 

All  transmitters  used  in  the  Personal 
Radio  Services  must  be  crystal 
controlled,  except  an  R/C  station  that 
transmits  in  the  26-27  MHz  frequency 
band,  a  FRS  unit,  and  a  LPRS  unit. 

13.  A  new  Subpart  G  is  added  to  Part 
95  to  read  as  follows: 

Sut)part  Q — Low  Power  Radio  Service 
(LPRS). 

General  Provisions 

Sec. 

95.1001 

95.1003 

95.1005 

95.1007 

95.1009 

95.1011 

95.1013 

95.1015 

95.1017 

95.1019 


Eligibility. 

Authorized  locations. 
Station  identiflcation. 
Station  inspection. 
Permissible  communications. 
Channel  use  policy. 
Antennas. 
Disclosure  policies. 
Labeling  requirements. 
Marketing  limitations. 


Subpart  G — Low  Power  Radio  Service 
(LPRS). 

General  Provisions 

195.1001    EligHsillty. 

An  entity  is  authorized  by  rule  to 
operate  a  LPRS  transmitter  and  is  not 


required  to  be  individually  licensed  by 
the  FCC  if  it  is  not  a  representative  of 
a  foreign  government  and  if  it  uses  the 
transmitter  only  in  accordance  with 
§95.1009.  Each  entity  operating  a  LPRS 
transmitter  for  AMTS  purposes  must 
hold  an  AM^  license  under  part  80  of 
this  chapter. 

§95.1003    Autttortzad  locations. 
LPRS  operation  is  authorized: 

(a)  Anywhere  CB  station  operation  is 
permitted  under  §  95.405(a);  and 

(b)  Aboard  any  vessel  or  aircraft  of  the 
United  States,  with  the  permission  of 
the  captain,  while  the  vessel  or  aircraft 
is  either  travelling  domestically  or  in 
international  waters  or  airspace. 

§95.1005    Station  Identification. 

An  LPRS  station  is  not  required  to 
transmit  a  station  identification 
announcement. 

§95.1007    Station  Inspection. 

All  LPRS  system  apparatus  must  be 
made  available  for  inspection  upon 
request  by  an  authorized  FCC 
representative. 

§  95.1 009    Permissible  communications. 

LPRS  stations  may  transmit  voice, 
data,  or  tracking  signals  as  permitted  in 
this  section.  Two-way  voice 
communications  are  prohibited. 

(a)  Auditory  assistance 
communications  (including  but  not 
limited  to  applications  such  as  assistive 
listening  devices,  audio  description  for 
the  blind,  and  simultaneous  language 
translation)  for: 

(1)  Persons  with  disabilities.  In  the 
context  of  the  LPRS,  the  term 
"disability"  has  the  meaning  given  to  it 
by  section  3(2}(A)  of  the  Americans  v\rith 
Disabilities  Act  of  1990  (42  U.S.C. 
12102(2)(A)),  i.e.  persons  with  a 
physical  or  mental  impairment  that 
substantially  limits  one  or  more  of  the 
major  life  activities  of  such  individuals; 

(2)  Persons  who  require  language 
translation;  or 

(3)  Persons  who  may  otherwise 
beneftt  from  auditory  assistance 
communications  in  educational  settings. 

(b)  Health  care  related 
commimications  for  the  ill. 

(c)  Law  enforcement  tracking  signals 
(for  homing  or  interrogation)  including 
the  tracking  of  persons  or  stolen  goods 
imder  authority  or  agreement  with  a  law 
enforcement  agency  (federal,  state,  or 
local)  having  jurisdiction  in  the  area 
where  the  transmitters  are  placed. 

(d)  AMTS  point-to-point  network 
control  communications. 

§  95.101 1    Ctiannel  use  policy. 

(a)  The  channels  authorized  to  LPRS 
systems  by  this  part  are  available  on  a 


shared  basis  only  and  will  not  l>e 
assigned  for  the  exclusive  use  of  any 
entity. 

(b)  Those  using  LPRS  transmitters 
must  cooperate  in  the  selection  and  use 
of  channels  in  order  to  reduce 
interference  and  make  the  most  effective 
use  of  the  authorized  facilities. 
Channels  must  be  selected  in  an  effort 
to  avoid  interference  to  other  LPRS 
transmissions. 

(c)  Operation  is  subject  to  the 
conditions  that  no  harmful  interference 
is  caused  to  the  United  States  Navy's 
SPASUR  radar  system  (216.88-217.08 
MHz)  or  to  TV  reception  within  the 
Grade  B  contour  of  any  TV  channel  13 
station  or  within  the  68  dBu  predicted 
contoiu-  of  any  low  power  TV  or  TV 
translator  station  operating  on  channel 
13. 

§95.1013    Antennas. 

(a)  The  maximum  allowable  ERP  for 
a  station  in  the  LPRS  is  100  mW. 

(b)  AMTS  stations  must  employ 
directional  antennas. 

(c)  Antennas  used  with  LPRS  units 
must  comply  with  the  following: 

(1)  For  LPRS  units  operating  entirely 
%vithin  an  enclosed  structure,  e.g.,  a 
building,  there  is  no  limit  on  antenna 
height; 

(2)  For  LPRS  imits  not  operating 
entirely  within  an  enclosed  structure, 
the  tip  of  the  antenna  shall  not  exceed 
30.5  meters  (100  feet)  above  ground.  In 
cases  where  harmful  interference  occurs 
the  FCC  may  require  that  the  antenna 
height  be  reduced;  and 

(3)  The  height  limitation  in  paragraph 
(c)(2)  of  this  section  does  not  apply  to 
LPRS  units  in  which  the  antenna  is  an 
integral  part  of  the  unit. 

§95.1015    Disclosure  policies.  . 

(a)  Manufacturers  of  LPRS 
transmitters  used  for  auditory 
assistance,  health  care  assistance,  and 
law  enforcement  tracking  purposes  must 
include  with  each  transmitting  device 
the  following  statement:  "This 
transmitter  is  authorized  by  rule  under 
the  Low  Power  Radio  Service  (47  C.F.R. 
Part  95)  and  must  not  cause  harmful 
interference  to  TV  reception  or  United 
States  Navy  SPASUR  installations.  You 
do  not  need  an  FCC  license  to  operate 
this  transmitter.  This  transmitter  may 
only  be  used  to  provide:  auditory 
assistance  to  persons  with  disabilities, 
persons  who  require  language 
translation,  or  persons  in  educational 
settings;  health  care  services  to  the  ill; 
law  enforcement  tracking  services  under 
agreement  writh  a  law  enforcement 
agency;  or  automated  maritime 
telecommimications  system  (AMTS) 
network  control  commimications.  Two- 
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way  voice  communications  and  all  other 
typiss  of  uses  not  mentioned  above  are 
expressly  prohibited." 

(b)  Prior  to  operating  a  LPRS 
transmitter  for  AMTS  purposes,  an 
AMTS  licensee  must  notify,  in  writing, 
each  television  station  that  may  be 
affected  by  such  operations,  as  defined 
in  §  80.215(h)  of  this  chapter.  The 
notification  provided  with  the  station's 
license  application  is  sufficient  to 
satisfy  this  requirement  if  no  new 
television  stations  would  be  affiected. . 

196.1017    UtMUng  requirements. 

(a)  Each  LpRS  transmitting  device 
shall  bear  the  following  statement  in  a 
conspicuous  location  on  the  device: 
"This  device  may  not  interfere  with  TV 
reception  or  federal  government  radar, 
and  must  accept  any  interference 
received,  including  interference  that 
may  cause  imdesired  operation." 

(b)  Where  en  LPRS  device  is 
constructed  In  two  or  more  sections 
connected  by  wires  and  marketed 
together,  the  statement  specified  in  this 
section  is  required  to  be  affixed  only  to 
the  main  coiitrol  unit. 

(c)  When  the  LPRS  device  is  so  small 
or  for  such  use  that  it  is  not  practicable 
to  place  the  statement  specified  in  the 
section  on  it,  the  statement  must  be 
placed  in  a  prominent  location  in  the 
instruction  manual  or  pamphlet 
supplied  to  the  user  or,  alternatively, 
shall  be  placed  on  the  container  in 
which  the  d#vice  is  marketed. 

§95.1019    Marketing  limitations. 

Transmitters  intended  for  operation  in 
the  LPRS  mdy  be  marketed  and  sold 


only  for  those  uses  described  in 
§95.1109. 

IFR  Doc.  96-21583  Piled  9-3-96: 8:45  am] 
HLUNQ  COM  fnS-OI^ 


DEPARTMENT  OF  COMMIRCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  960129018-601»-«1;  I.D. 
082796B] 

Hsheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Pollock  in  Statistical 
Area  630  of  the  Gulf  of  Alaska 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NCAA), 
Commerce. 
ACTION:  Closure. 

SUMMARY:  NMFS  is  prohibiting  directed 
fishing  for  pollock  in  Statistical  Area 
630  of  the  Gulf  of  Alaska  (GOA).  This 
action  is  necessary  to  prevent  exceeding 
the  1996  pollock  total  allowable  catch 
(TAG)  in  this  area. 

EFFECTIVE  DATE:  1200  hrs,  Alaska  local 
time  (A.l.t.),  September  3, 1996,  until 
2400  hrs,  December  31, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Furuness,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  GOA 

exclusive  economic  zone  is  managed 
by  NMFS  according  to  the  Fishery 
Management  Plan  for  Groimdfish  of  the 
GOA  (FMP)  prepared  by  the  North 


Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson 
Fishery  Conservation  and  Management 
Act.  Fishing  by  U.S.  vessels  is  governed 
by  regulations  implementing  the  FMP  at 
subpart  H  of  50  CFR  part  600  and  50 
CFR  part  679. 

The  1996  pollock  TAG  in  Statistical 
Area  630  was  established  by  the  Final 
1996  Harvest  Specifications  of 
Groundfish  (61  FR  4304,  February  5. 
1996)  as  13,680  metric  tons  (mt).  (See 
§  679.20(c)(3).) 

Tlie  Director,  Alaska  Region,  NMFS 
(Regional  Director),  has  determined,  in 
accordance  with  §67g.20(d)(l),  that  the 
1996  pollock  TAG  in  Statistical  Area 
630  has  been  reached.  The  Regional 
Director  established  a  directed  fishing 
allowance  of  12,080  mt,  and  has  set 
aside  the  remaining  1,600  mt  as  bycatch 
to  support  other  anticipated  groundfish 
fisheries.  Consequently,  NMFS  is 
prohibiting  directed  fishing  for  pollock 
in  Statistical  Area  630. 

Maximum  retainable  bycatch  amounts 
for  applicable  gear  types  may  be  found 
in  the  regulations  at  §  679.20(e). 

Classification 

This  action  is  taken  imder  50  CFR 
672.20  and  is  exempt  from  review  under 
E.0. 12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  August  29, 1996. 
Gary  C  Matlock, 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 
(FR  Doc.  96-22512  Filed  8-29-96;  4:30  pml 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  publtc  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  Is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
mies. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  1079 
[DA-96-111 

Milk  In  the  Iowa  Marketing  Area;  Notice 
of  Proposed  Revision  of  Pool  Supply 
Plant  Shipping  Percentage 

AGENCY:  Agricultural  N4arketing  Service, 

USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  notice  invites  written 
comments  on  a  proposal  to  increase  the 
percentage  of  a  supply  plant's  receipts 
that  must  be  delivered  to  fluid  milk 
plants  to  qualify  a  supply  plant  for 
pooling  under  the  Iowa  Federal  milk 
order.  The  applicable  percentage  would 
be  increased  by  10  percentage  points, 
from  35  percent  to  45  percent  for  the 
months  of  September  through  November 
1996,  and  from  20  percent  to  30  percent 
for  the  months  of  E)ecember  1996 
through  March  1997.  The  action  is 
requested  by  Anderson-Erickson  Dairy 
Company  of  Des  Moines,  Iowa,  a 
proprietary  distributing  plant  that  is 
regulated  under  the  order.  Proponent 
contends  that  the  action  is  needed  to 
obtain  an  adequate  supply  of  milk  for 
fluid  use. 

DATES:  Comments  are  due  no  later  than 
September  11. 1996. 
ADDRESSES:  Comments  (two  copies) 
should  be  sent  to  USDA/AMS/Dairy 
Division,  Order  Formulation  Branch, 
Room  2968.  South  Building,  P.O.  Box 
96456.  Washington.  DC  20090-6456. 
FOR  FURTHER  INFORMATION  CONTACT: 
Clifford  M.  Carman,  Marketing 
Specialist,  USDA/AMS/Dairy  Division, 
Order  Formulation  Branch,  Room  2968, 
South  Building.  P.O.  Box  96456, 
Washington,  DC  20090-6456,  (202)  720- 
9368. 
SUPPLEMENTARY  INFORMATION:  The 

'  Regulatory  Flexibility  Act  (5  U.S.C. 

.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 


605(b),  the  Agricultural  Marketing 
Service  has  certified  that  this  action 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Such  action  would  tend  to 
ensure  that  an  adequate  supply  of  fluid 
milk  is  available  to  consumers  in  the 
marketing  area. 

The  Department  is  issuing  this 
proposed  rule  in  conformance  with 
Executive  Order  12866. 

This  proposed  revision  of  rules  has 
been  reviewed  under  Executive  Order 
12988,  Civil  Justice  Reform.  This  action 
is  not  intended  to  have  retroactive 
effect.  If  adopted,  this  proposed  action 
will  not  preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  608c(15)(A)  of  the 
Act,  any  handler  subject  to  an  order  may 
file  with  the  Secretary  a  petition  stating 
that  the  order,  any  provisions  of  the 
order,  or  any  obligation  imposed  in 
connection  with  the  order  is  not  in 
accordance  with  the  law  and  request  a 
modification  of  an  order  or  to  be 
exempted  from  the  order.  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary's  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  date  of  the  entry 
of  the  ruling. 

Notice  is  hereby  given  that,  pursuant 
to  the  provisions  of  the  Agricultural 
Marketing  Agreement  Act  of  1937  and 
the  provisions  of  §  1079.7(b)(1)  of  the 
order,  the  revision  of  certain  provisions 
of  the  order  regulating  the  handling  of 
milk  in  the  Iowa  marketing  area  is  being 
considered  for  the  months  of  September 
1, 1996  through  March  31, 1997. 

All  persons  who  desire  to  submit 
written  data,  views  or  arguments  about 
the  proposed  revision  should  send  two 
copies  of  their  views  to  USDA/AMS/ 
Dairy  Division,  Order  Formulation 
Branch,  Room  2971,  South  Building, 
P.O.  Box  96456,  Washington,  DC  20090- 


6456  by  the  7th  day  after  publication  of 
this  notice  in  the  Federal  Register.  The 
filing  period  is  limited  to  seven  days 
because  a  longer  period  would  not 
provide  the  time  needed  to  complete  the 
required  procedures  and  include 
September  in  the  temporary  revision 
period. 

All  written  submissions  made 
pursuant  to  this  notice  will  be  made 
available  for  public  insf>ection  in  the 
Dairy  Division  during  regular  business 
hours  (7  CFR  1.27(b)). 

Small  Business  Consideration 

Actions  under  the  Federal  milk  order 
program  are  subject  to  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354).  This  - 
Act  seeks  to  ensure  that,  within  the 
statutory  authority  of  a  program,  the 
regulatory  aifti  informational 
requirements  are  tailored  to  the  size  and 
nature  of  small  businesses.  For  the 
purpose  of  the  Act,  a  dairy  farm  is  a 
"small  business"  if  it  has  an  annual 
gross  revenue  of  less  than  S500,000,  and 
a  dairy  products  manufacturer  is  a 
"small  business"  if  it  has  fewer  than  500 
employees.  For  the  purpose  of 
determining  which  dairy  farms  are 
"small  businesses",  the  $500,000  per 
year  criterion  was  divided  by  12,  then 
by  the  uniform  price,  to  arrive  at  a 
300,000  pounds-per-month  limit  for 
"small"  dairy  farmers. 

The  supply  plant  shipping  percentage 
provisions  proposed  to  be  revised  are 
incorporated  in  the  order  to  assure  an 
adequate  supply  of  milk  for  the  fluid 
market.  It  is  expected  that  producers 
and  their  handlers  who  share  in  the 
benefits  of  the  higher-valued  fluid  uses 
of  the  market  through  their  participation 
in  a  marketwide  pool  should  be 
required  to  help  supply  milk  to  fluid 
milk  distributing  plants  when 
additional  supplies  are  needed.  As  a 
resuh  of  this  expectation,  order 
provisions  based  on  testimony  and  data 
presented  at  a  public  hearing  in  which 
all  interested  parties  were  encouraged  to 
participate  were  promulgated  and 
approved  by  at  least  two-thirds  of  the 
dairy  farmers  whose  milk  was  pooled 
under  the  Iowa  order. 

The  Iowa  order  provides  that  the  pool 
supply  plant  shipping  percentages  in 
the  order  may  be  increased  or  reduced 
by  the  Director  of  the  Dairy  Division, 
Agricultural  Marketing  Service,  to 
assure  that  an  adequate  supply  of  milk 
will  be  made  available  to  distributing 
plants,  or  to  avoid  excessive  costs  of 
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hauUng  and  handling  milk  that  may  be 
moved  to  di^buting  plants  only  to 
pool  plentlfiil  supplies  of  producer 
milk.  ! 

For  the  mokith  of  June  1996.  2,896 
dairy  farmer^  were  producers  under  the 
Iowa  milk  order.  Of  these,  all  but  24 
would  be  coi)sidered  small  businesses, 
having  undet  300,000  pounds  of 
production  for  the  month.  Of  the  dairy 
farmers  in  th^  small  business  category, 
2,312  produced  imder  100,000  pounds 
of  milk,  515  produced  between  100.000 
and  200,000  pounds,  and  45  produced 
between  2OOJ0OO  and  300.000  pounds  of 
milk  during  Jline. 

The  report^  filed  on  behalf  of  the 
slightly  morel  than  20  milk  handlers 
pooled,  or  reflated,  under  the  Iowa 
order  in  June  1996  were  filed  for 
individual  establishments  that,  for  the 
most  part,  wquld  meet  the  SBA 
definition  of  ^  small  business,  having 
less  than  500  employees.  However,  most 
of  these  establishments  are  part  of  larger 
businesses  th&t  operate  miiftiple  plants, 
and  meet  the  definition  of  large  entities 
on  that  basis. 

The  propo^dd  revision  would  increase 
the  percentagje  of  milk  receipts  that 
handlers  are  required  to  move  to  fluid 
milk  distribu^ng  plants.  If  the  shipping 
percentages  afe  revised,  some  handlers 
may  choose  t^  move  increased  volumes 
of  their  milk  Supplies  from 
manufacturinc  uses  to  fluid  use  in  order 
to  assure  that  [all  of  their  producer  milk 
supplies  will  be  able  to  share  in  the 
benefits  of  th#  marketwide  pool.  Some 
handlers  mayj  elect  to  not  pool  some  of 
their  product-  milk  supphes  rather  than 
ship  more  milk  to  distributing  plants. 
Others  may  already  be  moving  as  much 
as  they  would  be  required  to  move 
under  increased  percentages,  and  would 
be  unaffected  jby  the  proposed  revision. 

If  the  shipping  percentages  are  not 
increased  the  distributing  plant  operator 
requesting  the  revision,  who  would  be 
described  as  a  large  entity  on  the  basis 
of  its  multiply  plant  operations,  may  not 
be  able  to  obtain  an  adequate  supply  of 
milk  at  a  com|)etitive  price  to  meet  its 
needs.  The  handlers  from  whom  the 
distributing  plant  handler  would  be 
most  likely  toj  receive  increased 
shipments  arej  also,  for  the  most  part, 
large  entities,  i 

Interested  pjarties  are  invited  to 
submit  comments  on  the  probable 
regulatory  an<|  informational  impact  of 
this  proposed  I  rule  on  small  businesses. 
Also,  parties  may  suggest  modifications 
of  this  proposal  for  the  purpose  of 
tailoring  their  applicability  to  small 
businesses. 


Statement  of  Consideration 

The  provision  proposed  for  revision  is 
the  percentage  of  a  supply  plant's 
receipts  required  to  be  shipped  to  pool 
distributing  plants  pursuant  to 
§  1079.7(b)  of  the  Iowa  Federal  milk 
order  (Order  79).  As  proposed,  the 
percentage  of  a  supply  plant's  receipts 
that  must  be  shipped  to  pool 
distributing  plants  (fluid  milk  plants)  if 
the  supply  plant  is  to  be  considered  a 
pool  plant  would  be  increased  by  the 
maximum  allowable  10  percentage 
points,  bom  35  percent  to  45  percent  for 
the  period  September  1, 1996,  through 
November  30, 1996,  and  from  20 
percent  to  30  percent  for  the  period 
December  1, 1996.  through  March  31. 
1997. 

Section  1079.7(b)(1)  allows  the 
Director  of  the  Dairy  Division  to  reduce 
or  increase  a  pool  supply  plant's 
minimum  shipping  requirement  by  up 
to  10  percentage  points  to  prevent 
uneconomic  milk  shipments  or  to  assure 
an  adequate  supply  of  milk  for  fluid  use. 

Anderson-Erickson  Dairy  Company 
(A-E).  a  fluid  milk  processing  plant  that 
is  a  pool  distributing  plant  under  Order 
79.  requested  that  the  shipping 
percentage  be  increased.  The  handler's 
request  states  that  it  is  unable  to  obtain 
a  supply  of  milk  at  the  present  market 
price,  leaving  A-E  short  of  its  needs  for 
fluid  milk.  A-E  cites  difficulty  in 
attracting  milk  for  high-valued  bottling 
use.  which  requires  drawing  milk  away 
from  lower-valued  uses  of  milk  such  as 
nonfat  diy  milk  and  cheese  that  may  be 
more  remunerative  to  processors. 

In  view  of  the  foregoing,  it  may  be 
appropriate  to  increase  the  shipping 
percentage  requirements  for  pool  supply 
plants  as  proposed  to  provide  for  the 
efficient  and  economic  marketing  of 
milk  during  the  months  of  September  1, 
1996,  through  Mait±  31, 1997. 

List  of  Subjects  in  7  CFR  Part  1079 

Milk  marketing  orders. 

The  authority  citation  for  7  CFR  Part 
1079  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 
Dated:  August  26. 1996. 
Ridurd  M.  McKee. 

Director,  Dairy  Division. 

[FR  Doc.  96-22452  Filed  9-3-96;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  9»-NM-69^Dl 

RIN  2120-AA64 

Airworttiiness  Directives;  Saab  Model 
SAAB  SF340A.  SAAB  340B.  and  SAAB 
2000  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Saab  Model  SAAB  SF340A. 
SAAB  340B,  and  SAAB  2000  series 
airplanes.  This  proposal  would  require 
replacement  of  the  hubcap  drive 
coupling  of  the  main  wheel  with  an 
improved  coupling.  This  proposal  is 
prompted  by  reports  of  unexpected 
decreases  in  the  pressure  of  the  main 
wheel  brake  due  to  incorrect 
engagement  between  the  main  wheel 
coupling  and  the  wheel  speed 
transducer,  which  can  result  in  false 
signals  being  sent  to  the  anti-skid 
control  box.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
loss  of  brake  effectiveness  due  to  a 
decrease  in  the  pressure  of  the  main 
wheel  brake. 

DATES:  Comments  must  be  received  by 
October  15, 1996. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 
69-AD,  1601  Lind  Avenue.  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
SAAB  Aircraft  AB,  SAAB  Aircraft 
Product  Support,  S-581.88,  Linkoping. 
Sweden.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington,  or  at 
the  FAA,  Transport  Airplane 
Directorate,  Los  Angeles  Airtatift 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood.  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Walter  Eierman,  Aerospace  Engineer. 
Systems  and  Equipment  Branch.  ANM- 
130L,  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
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Boulevard,  Lakewood,  California  90712; 
telephone  (310)  627-5336;  fax  (310) 
627-5210. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Conunents  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
simimarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  Hied  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-69-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
96-NM-69-AD,  1601  Land  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Luftfartsverket  (LFV).  which  is 
the  airworthiness  authority  for  Sweden, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Saab 
Model  SAAB  SF340A,  SAAB  340B  and 
SAAB  2000  series  airplanes.  The  LFV 
advises  that  it  has  received  reports 
indicating  that  sudden  and  ujiexpected 
decreases  in  the  pressure  of  the  main 
wheel  brake  occurred  due  to  incorrect 
engagement  between  the  drive  coupling 
of  the  main  wheel  and  the  wheel  speed 
transducer.  Investigation  revealed  that 
constant  removal  and  reinstallation  of 
the  main  wheel  hubcap  during 
maintenance  eventually  can  cause  large 
gaps  or  cracks  in  the  drive  coupling. 
Such  damage  can  prevent  the  drive 


coupling  and  wheel  speed  transducer 
from  engaging  properly,  and  ultimately, 
can  result  in  a  false  signal  being  sent  to 
the  anti-skid  control  box;  this  can  cause 
main  wheel  brake  pressure  to  decrease. 
This  condition,  if  not  corrected,  could 
result  in  a  loss  of  brake  effectiveness. 

Enilanation  (rf' Relevant  Service 
Information 

Saab  has  issued  Service  Bulletins 
SAAB  340-32-107  (for  Model  SAAB 
SF340A  and  SAAB  340B  series 
airplanes),  and  SAAB  2000-32-019  (for 
Model  SAAB  2000  series  airplanes), 
both  dated  January  18, 1996.  These 
service  bulletins  describe  procediu«s  for 
replacing  the  hubcap  drive  coupling  of 
the  main  wheel  with  an  improved 
coupling  that  is  more  resistant  to 
damage  from  the  removal  and 
reinstallation  of  the  main  wheel  hubcap. 
The  Saab  service  bulletins  reference 
Crane  Hydro-Aire  Division  Service 
Bulletins  140-041-32-1  (for  wheel 
hubcaps  having  part  number  140- 
04120)  and  140-159-32-1  (for  wheel 
hubcaps  having  part  number  140- 
15920),  both  dated  December  21, 1995, 
as  additional  sources  of  service 
information  for  replacement  of  the 
hubcap  drive  coupling. 

The  LFV  classined  mese  Saab  service 
bulletins  as  mandatory  and  issued 
Swedish  Airworthiness  Directive  (SAD) 
1-085R1,  dated  January  22, 1996,  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
Sweden. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  Sweden  and  are  type 
certi  Heated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  2 1 .  29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  LFV  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  LFV, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
replacement  of  the  hubcap  drive 
coupling  of  the  main  wheel  with  an 
improved  coupling.  The  actions  would 


be  required  to  be  accomplished  in 
accordance  with  the  service  bulletins 
described  previously. 

Cost  lnq>act 

The  FAA  estimates  that  235  Model 
SAAB  SF340A  and  SAAB  340B  series 
airplanes  and  3  Model  SAAB  2000 
series  airplanes  of  U.S.  registry  would 
be  affected  by  this  proposed  AD. 

For  Model  SAAB  SF340A  and  SAAB 
340B  series  airplanes,  it  would  take 
approximately  2  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  at  an  average  labor  rate  of  S60 
per  work  hour.  Required  p&ris  would 
cost  approximately  $200  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  AD  on  U.S.  operators  of 
Model  SAAB  340A  and  SAAB  340B 
series  airplanes  is  estimated  to  be 
$75,200,  or  $320  per  airplane. 

For  Model  SAAB  2000  series 
airplanes,  it  would  take  approximately  2 
work  hours  per  airplane  to  accomplish 
the  proposed  actions,  at  an  average  labor 
rate  of  $60  per  work  hour.  Required 
parts  would  cost  approximately  $120 
per  airplane.  Based  on  these  figures,  the 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  of  Model  SAAB  2000  series 
airplanes  is  estimated  to  be  $720,  or 
$240  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
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contacting  the  Rules  Docket  at  the 
location  pitwided  under  the  caption 
ADDRESSES. 

List  of  Sublets  in  14  CFR  Part  39 

Air  transpfortation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordin^y,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVE^ 

1.  The  audiority  citation  for  part  39 
continues  ta|  read  as  follows: 

Authority:  49  U.S.C  106(g).  40113,  44701. 

S  39.13    [Amtnded] 

2.  Section!  39.13  is  amended  by 
adding  the  fbllowing  new  airworthiness 
directive: 

Saab  AircrafkiAB:  Docket  96-NM-69-AD. 

Applicability:  Model  SAAB  SF340A  series 
airplanes  having  serial  numbers  004  through 
159  inclusive;  Model  SAAB  340B  series 
airplanes  hav^g  serial  numbers  160  through 
378  inclusive;  and  Model  SAAB  2000  series 
airplanes  having  serial  numbers  002  through 
029  inclusive:  certificated  in  any  category. 

Note  1:  Thii  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  re^rdless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subjet:t  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  rej^ired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affiected,  the 
owner/op)erator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  {>aragraph  (c)  of  this  AD. 
The  request  skould  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  prop4ised  actions  to  address  it. 

Compliancy:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  brake  effectiveness  due 
to  a  decrease  in  pressure  of  the  main  wheel 
brake,  accomplish  the  following: 

(a)  Within  90  days  after  the  effective  date 
of  this  AD,  reblace  each  main  wheel  hubcap 
drive  coupling  having  part  number  (P/N)  40- 
91115  with  a  ^ain  wheel  hubcap  drive 
coupling  having  P/N  40-91115,  Rev.  D.  in 
accordance  with  Saab  Service  Bulletin  SAAB 
340-32-107.  dated  January  18, 1996  (for 
Model  SAAB  SF340A  and  SAAB  340B  series 
airplanes),  or  Saab  Service  Bulletin  SAAB 
2000-32-019;  dated  January  18, 1996  (for 
Model  SAAB  2000  series  airplanes),  as 
applicable.     ; 

Note  2:  Thei  Saab  service  bulletins 
reference  Crane  Hydro-Aire  Division  Service 
Bulletins  140r041-32-l  (for  wheel  hubcaps 
having  part  number  140-04120)  and  140- 


159-32-1  (for  wheel  hubcaps  having  part 
number  140-15920).  both  dated  December 

21. 1995,  as  additional  sources  of  service 
information  for  replacement  of  the  hubcap 
drive  coupling. 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  on  any  airplane  a  main 
wheel  hubcap  drive  coupling  having  P/N  40- 
91115  in  a  wheel  hubcap  having  P/N  140- 
04120  (for  Model  SAAB  SF340A  and  SAAB 
340B  series  airplanes),  or  P/N  140-15920  (for 
Model  SAAB  2000  series  airplanes),  as 
applicable. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office  (AGO), 
FAA,  Transport  Airplane  Directorate. 
Op)erators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  AGO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  August 

28. 1996. 

Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  96-22475  Filed  9-3-96;  8:45  am] 
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14  CFR  Part  39 

[Docket  No.  96-NM-1 36-nAD] 

RIN  2120-VVA64 

Airworthiness  Directives;  Beech 
(Raytheon)  Model  BAe  125-60q^, 
Model  Hawker  800,  and  Model  Hawker 
800XP  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaJdng 

(NPRM). 

StJKMilARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Beech  (Raytheon)  Model  BAe 
125-800A.  Model  Hawker  800,  and 
Model  Hawker  800XP  series  airplanes. 
This  proposal  would  require  the  filling 
of  two  tooling  holes  on  the  firewalls  of 
the  left  and  right  engine  pylons  with 
sealant.  This  proposal  is  prompted  by 
notification  firom  the  manufactxirer  that 
these  holes  were  not  sealed  during 
production.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent  an 
engine  fire  fiom  moving  to  the  fuselage 


and  to  the  lines  that  carry  flammable 
fluid  that  are  located  inboard  of  the 
firewall. 

DATES:  Comments  must  be  received  by 
CXrtober 15, 1996. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 
136-AD,  1601  Lind  Avenoe,  SW., 
Renton,  Washington  98055^056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  firom 
Raytheon  Aircraft  Company,  Manager 
Service  Engineering,  Hawker  Customer 
Support  Department,  P.O.  Box  85, 
Wichita,  Kansas  67201-0085.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue.  SW.,  Renton, 
Washington,  or  FAA.  Wichita  Aircraft 
Certification  Office,  Small  Airplane 
Directorate,  1801  Airport  Road,  Room 
100,  Mid-Continent  Airport,  Wichita, 
Kansas. 

FOR  FURTHER  INFORMATION  CONTACT:  Karl 
Schletzbaum,  Aerospace  Engineer, 
Systems  and  Propulsion  Branch,  ACE- 
116W,  FAA.  Wichita  Aircraft 
Certification  Office,  Small  Airplane 
Directorate,  1801  Airport  Road,  Room 
100,  Mid-Continent  Airport,  Wichita, 
Kansas  67209;  telephone  (316)  946- 
4146;  fax  (316)  946-4407. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commimications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 
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Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-136-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRNfs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention;  Rules  Docket  No. 
96-NM-136-AD,  1601  Lind  Avenue, 
SW..  Renton,  Washington  98055^056. 

Discussion 

The  manufacturer  has  notified  the 
FAA  that  two,  unused  (open)  tooling 
holes  in  the  firewalls  of  the  left  and 
right  engine  pylons  on  certain  Model 
BAe  125-800A,  Model  Hawker  800.  and 
Model  Hawker  800XP  series  airplanes 
were  not  sealed  during  production.  This 
condition,  if  not  corrected,  compromises 
the  integrity  of  the  pylon  firewall,  and 
could  allow  an  engine  fire  to  move  to 
the  fuselage  and  to  the  lines  that  carry 
flammable  fluid  that  are  located  inboard 
of  the  firewall. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Raytheon  Service  Bulletin  SB. 54-1- 
3815B.  dated  March  26,  1996,  which 
describes  procedures  for  filling  the  two, 
unused  tooling  holes  in  the  firewalls  of 
the  left  and  right  engine  pylons  of 
Model  BAe  125-800A  and  800B,  Model 
Hawker  800  (including  Special  Variants 
C29A,  U125  and  U125A),  and  Model 
Hawker  800XP  series  airplanes.  These 
procedures  involve  the  removal  of 
access  panels  to  the  firewall,  the 
application  of  sealant,  and  the 
reinstallation  of  the  access  panels. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  vfould 
require  the  filling  of  the  two,  unused 
(open)  holes  in  the  firewall  of  each 
engine  pylon.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 

Cost  Impact 

There  are  approximately  286  Model 
BAe  125-800A,  Model  Hawker  800.  and 
Model  Hawker  800XP  series  airplanes  of 
the  affected  design  in  the  worldwride 
fleet.  The  FAA  estimates  that  170 


airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD.  that  it 
would  take  approximately  2  work  hours 
per  airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  proposed 
AD  on  U.S.  operators  is  estimated  to  be 
$20,400,  or  $120  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  ejects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  piu^uant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows; 

Authority:  49  U.S.C.  106(g).  40113, 44701. 


§39.13    [Ameftded] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Beech  Ainxaft  Corporation  (Formerly  de 
HaviiUnd;  Hawker  Siddeley;  British 
Aerospace,  pic;  Raytheon  Corporate 
Jets.  Inc.):  Docket  96-NM-136-AD. 

Applicability:  Model  BAe  125-800A  series 
airplanes,  Model  Hawker  800  series  airplanes 
including  Special  Variants  (C29A.  U125,  and 
U125A),  and  Model  Hawker  800XP  series 
airplanes;  on  which  the  modi6cation 
described  in  Raytheon  Service  Bulletin 
SB. 54-1-381 58,  or  a  production  equivalent, 
has  not  been  installed;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identiRed  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modifled.  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repwired  so  that  the  fwrformance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modi6cation,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been.eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Note  2:  Beech  (Raytheon)  Model  BAe  125- 
800B  series  airplanes  are  similar  in  design  to 
the  airplanes  that  are  subject  to  the 
requirements  of  this  AD  and,  therefore,  may 
also  be  subject  to  the  unsafe  condition 
addressed  by  this  AD.  As  of  the  effective  date 
of  this  AD.  however,  this  model  is  not  type 
certificated  for  operation  in  the  United 
States.  Airworthiness  authorities  of  countries 
in  which  the  Model  BAe  125-800B  series 
airplanes  are  approved  for  ofteration  should 
consider  adopting  corrective  action, 
applicable  to  this  model,  that  is  similar  to  the 
corrective  action  required  by  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously.  To  prevent  an 
engine  fire  &x)m  moving  to  the  fuselage  and 
flammable  fluid  carrying  lines  located   . 
inboard  of  the  firewalls  on  the  left  and  right 
engine  pylons,  accomplish  the  following: 

(a)  Within  six  months  after  the  effective 
date  of  this  AD.  fill  the  two,  unused  (open) 
tooling  holes  in  the  firewalls  of  the  left  and 
right  engine  pylons,  in  accordance  with 
Raytheon  Service  Bulletin  SB.54-1-3815B, 
dated  March  26, 1996. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Wichita 
Aircraft  Certification  Office  (AGO).  FAA, 
Small  Airplane  Directorate.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager.  Wichita  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Wichita  ACO. 
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(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  wherq  the  requirements  of  this  AD 
can  be  accomplished. 

Isstied  in  Renton.  Washington,  on  August 
28. 1996. 

Damll  M.  Pedetson, 
Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc  96-224^4  Filed  &-03-g6;  8:45  am) 
WUMO  COM  4*10>1»-U 


14  CFR  Part  39 

[Doctot  No.  9»-NM-173-nAD] 
RIN  2120-AA64 

f 

I 
Airworthiness  Directives;  Israel 
Aircraft  Irtdu8«ies  OAO,  Ltd.,  Model 
1123, 1124,  and  1124A  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 


SUMMARY:  This  document  proposes  the 
adoption  of  a  nlew  airworthiness 
directive  (AD)  (hat  is  applicable  to  all 
LAI,  Ltd.,  Modql  1123,  1124.  and  1124A 
series  airplane$.  This  proposal  would 
require  repetitive  inspections  of  the 
aileron  push-pull  tubes  for  excessive 
wear  and  the  guide  rollers  for  smooth 
rotation;  and  rqpair  or  replacement  of 
worn  parts  witji  serviceable  parts,  if 
necessary.  Thi^  proposal  is  prompted  by 
reports  of  excessive  wear  on  the  aileron 
push-pull  tube  in  the  area  of  the  guide 
rollers.  The  actions  specified  by  the 
proposed  AD  ate  intended  to  prevent 
such  wear,  wh^  could  result  in 
uneven  movemient  of  the  control  wheel, 
perforation  of  tjie  aileron  push-pull 
tube,  and  consequent  reduced  roll 
control  of  the  airplane. 

DATES:  Comments  must  be  received  by 
October  15, 19^. 
ADDRESSES:  Submit  comments  in 
triplicate  to  thai  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Diredorate.  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 
173-AD,  1601  land  Avenue,  SW., 
Renton,  Washiigton  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  t^irough  Friday,  except 
Federal  holida]|s. 

The  service  itiformation  referenced  in 
the  proposed  rule  may  be  obtained  from 
Technical  Publications,  Astra  Jet 
Corporation,  7i  McCullough  Drive, 
Suite  11,  New  (jlastle,  Delaware  19720. 
This  information  may  be  examined  at 
the  FAA.  Transport  Airplane 


Directorate,  1601  Lind  Avenue,  SW., 

Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Dulin,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206T  227-2141;  fax  (206)  227-1149. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Dodcet. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-173-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-103,  Attention:  Rules  Docket  No. 
96-NM-173-AD.  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Civil  Aviation  Administration  of 
Israel  (CAAI).  which  is  the 
airworthiness  authority  for  Israel, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  all  LAI,  Ltd.. 
Model  1123. 1124.  and  1124A  series 
airplanes.  The  CAAI  advises  that  it  has 
received  reports  indicating  that 
excessive  wear  was  found  on  the  aileron 
push-pull  tube  in  areas  where  the  tube 
comes  in  contact  with  guide  rollers.  The 


cause  of  this  excessive  wear  has  been 
determined  to  be  abrasion  between  the 
guide  rollers  and  push-pull  tube, 
possibly  due  to  sticking  of  the  gujde 
rollers.  This  condition,  if  not  corrected, 
could  result  in  uneven  movement  of  the 
control  wheel,  perforation  of  the  aileron 
push-pull  tube,  and  consequent  reduced 
roll  control  of  the  airplane. 

Explanation  of  Relevant  Service 
Information 

Astra  Jet  has  issued  Service  Bulletins 
SB  1123-27r-043  (for  Model  1123  series 
airplanes),  and  SB  1124-27-129  (for 
Model  1124  and  11 24 A  series 
airplanes),  both  dated  June  12, 1995. 
The  service  bulletins  describe 
procedures  for  repetitive  inspections  of 
the  left  and  right  aileron  push-pull  tubes 
for  excessive  wear  and  the  guide  rollers 
for  smooth  rotation;  replacement  of  the 
push-pull  tubes  with  serviceable  parts, 
if  necessary;  and  repair  or  replacement 
of  the  guide  rollers  with  serviceable 
parts,  if  necessary.  The  CAAI  classified  -^ 
these  service  bulletins  as  mandatory  and 
issued  Israeli  airworthiness  directive 
95-28.  dated  May  10. 1995,  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  Israel. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  Israel  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAAI  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAAI. 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
repetitive  inspections  of  the  left  and 
right  aileron  push-pull  tubes  for 
excessive  wear  and  the  guide  rollers  for 
smooth  rotation;  replacement  of  the 
push-pull  tubes  with  serviceable  parts, 
if  necessary;  and  repair  or  replacement 
of  the  guide  rollers  with  serviceable 
parts,  if  necessary.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletins 
described  previously. 
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This  is  considered  to  be  interim 
action  until  6nal  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

Cost  Impact 

• 

The  FAA  estimates  that  213  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  inspections, 
and  that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $12,780,  or 
$60  per  airplane,  per  inspection. 

The  cost  impact  Hgure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibiUties  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  PoUcies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows:     . 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Israel  Aircraft  Industries  (lAI),  Ltd.:  Docket 

96-NM-173-AD. 

Applicability:  All  lAI,  Ltd.,  Model  1123, 
1124,  and  11 24 A  series  airplanes,  certificated 
in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  aSected,  the 
owner/op)erator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  excessive  wear  of  the  aileron 
push-pull  tube,  which  could  result  in  uneven 
movement  of  the  control  wheel,  perforation 
of  the  aileron  push-pull  tube,  and  consequent 
reduced  roll  control  of  the  airplane; 
accomplish  the  following: 

(a)  Within  50  hours  time-in-service  after 
the  effective  date  of  this  AD,  inspect  the  left 
and  right  aileron  push-pull  tubes  for  wear 
and  the  guide  rollers  for  smoothness  of 
rotation,  in  accordance  with  Astra  Jet  Service 
Bulletin  SB  1123-27-043,  dated  June  12, 
1995  (for  Model  1123  series  airplanes);  or 
Service  Bulletin  SB  1124-27-129.  dated  June 
12. 1995  (for  Model  1124  and  1124A  Series 
airplanes);  as  applicable. 

(1)  If  no  wear  is  detected  or  if  wear  is 
within  the  limits  specified  in  the  applicable 
service  bulletin,  repeat  the  inspections 
thereafter  at  intervals  not  to  exceed  600  hours 
time-in-service. 

(2)  If  any  wear  is  detected  and  that  wear 
is  outside  the  limits  specified  in  the 
applicable  service  bulletin,  prior  to  further 
flight,  replace  the  tube  with  serviceable  parts 
in  accordance  with  the  applicable  service 
bulletin.  Thereafter,  repeat  the  inspections  at 
intervals  not  to  exceed  600  hours  time-in- 
service. 

(3)  If  the  guide  rollers  do  not  rotate 
smoothly,  accomplish  either  paragraph 
(a)(3)(i)  or  (a)(3)(ii)  of  this  AD.  Thereafter, 
repeat  the  inspections  at  intervals  not  to 
exceed  600  hours  time-in-service. 

(i)  Prior  to  further  flight,  repau-  the  guide 
roller  in  accordance  with  the  applicable 
service  bulletin.  Or 

(ii)  Prior  to  further  flight,  replace  the  guide 
roller  with  serviceable  parts  in  accordance 
with  the  applicable  service  bulletin. 


(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA'  Principal  Maintenance 
Insp)ector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  fit)m  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  August 
28, 1996. 

Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  96-22473  Filed  9-3-96;  8:45  ami 
BtUMQ  COOE  4910-13-U 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  917 
[KY-210J 

Kentucky  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule;  public  comment 

period  and  opportunity  for  public 

hearing. 

SUMMARY:  OSM  is  announcing  receipt  of 
a  proposed  amendment  to  the  Kentucky 
regulatory  program  (hereinafter  the 
"Kentucky  program")  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  proposed 
amendment  consists  of  revisions  to  the 
Kentucky  statues  pertaining  to  bonds, 
permitting,  coal  waste  disposal, 
administrative  hearings,  and  civil 
penalties.  The  amendment  is  intended 
to  revise  the  Kentucky  program  to  be 
consistent  with  the  corresponding 
Federal  regulations. 

DATES:  Written  comments  must  be 
received  by  4:00  p.m.,  lE.D.T.l,  October 
4, 1996.  If  requested,  a  public  hearing 
on  the  proposed  amendment  will  be 
held  on  September  30,  1996.  Requests  to 
speak  at  the  hearing  must  be  received  by 
4:00  p.m.,  (E.D.T.l,  on  September  18, 
1996. 
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ADDRESSES:  Written  comments  and 
requests  to  speak  at  the  hearing  should 
be  mailed  lor  hand  deUvered  to  William 
).  Kovacic;  Director,  at  the  address  listed 
below. 

Copies  9f  the  Kentucky  program,  the 
proposed  Amendment,  a  listing  of  any 
scheduled  public  hearings,  and  all 
written  comments  received  in  response 
to  this  doQument  will  be  available  for 
public  review  at  the  addresses  listed 
below  during  normal  business  hours, 
Monday  through  Friday,  excluding 
holidays.  £ach  requester  may  receive 
one  free  c(jlpy  of  the  proposed 
amendment  by  contacting  OSM's 
Lexington  Field  Office. 
William  J.  Kovacic,  Director.  Lexington 
Field  OlBce,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  2675 
Regency  Road,  Lexington,  Kentucky 
40503,  Telephone:  (606)  233-2896. 
Department  of  Surface  Mining 
Reclamation  and  Enforcement,  2 
Hudson  Hollow  Complex,  Frankfort, 
Kentucky  40601,  Telephone:  (502) 
564-694(o. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  J.  Kovacic,  Director,  Lexington 
Field  Offiqe,  Telephone:  (606)  233- 
2896. 

SUPPLEMEHTARY  INFORMATION: 

L  Background  on  the  Kentucky 
Program 

On  Mayri8, 1982.  the  Secretary  of  the 
Interior  conditionally  approved  the 
Kentucky  program.  Background 
informatioti  on  the  Kentucky  program, 
including  the  Secretary's  findings,  the 
dispositioil  of  comments,  and  the 
conditions!  of  approval  can  be  found  in 
the  May  1^,  1982,  Federal  Register  (47 
FR  21404).  Subsequent  actions 
concerning  the  conditions  of  approval 
and  program  amendments  can  be  found 
at  30  CFR  ^17.11,  917.13,  917.15, 
917.16,  an^  917.17. 

n.  Description  of  the  Proposed 
Amendmefit 

By  letter! dated  August  15, 1996, 
(Administiiative  Record  No.  KY-1371) 
Kentucky  Submitted  a  proposed 
amendmerit  to  its  program  pursuant  to 
SMCRA  atnts  own  initiative.  Senate  Bill 
231  and  House  Bill  764  enacted  on 
March  28,  il996,  revised  the  following 
provisionsiof  the  Kentucky  Revised 
Statutes  (KRS):  KRS  350.131(3);  KRS 
350.150(1)5  KRS  Chapter  350  Section 
(3);  KRS  3^0.0301(1);  and  KRS    • 
350.990(1)] 

Specifically,  Kentucky  proposes  to 
make  the  following  changes.  Senate  Bill 
231  creates  a  new  subsection  at  KRS 
350.131(3)  that  allows  Kentucky  to  use 
money  froi  i  a  forfeited  bond,  other  than 


a  surety  bond  or  letter  credit,  to  enter  a 
contract  with  an  overlapping  permittee 
to  perform  reclamation  on  the  forfeited 
permit  area.  KRS  350.150(1)  is  amended 
to  exempt  contracts  negotiated  under 
new  subsection  KRS  350.131(3)  from  the 
requirement  that  reclamation  contracts 
be  awarded  to  the  lowest  responsible 
bidder  upon  competitive  bids.  KRS 
Chapter  350  Section  (3-)  is  added  to 
allow  Kentucky  to  negotiate  improved 
coordination  among  Federal  and  State 
agencies  in  reviewing  proposals  for 
reinjection  or  backstowing  of  coal 
processing  waste  and  imderground 
development  waste.  House  Bill  764 
amends  KRS  350.0301(1)  to  allow  a 
person  contesting  a  failiue-to-abate 
cessation  order  to  also  contest  the 
underlying  noncompliance  at  the 
hearing  on  the  cessation  order.  KRS 
350.990(1)  is  amended  to  require  that 
Kentucky  assess  up  to  $5,000  on  each 
violation  in  a  noncompliance 
underlying  an  imminent  danger 
cessation  order  but  prohibits  the 
assessment  of  a  separate  penalty  on  the 
cessation  order  itself. 

m.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Kentucky  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  emd  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at 
locations  other  than  the  Lexington  Field 
Office  will  not  necessarily  be 
considered  in  the  final  rulemaking  or 
included  in  the  Administrative  Record. 

Public  Hearing 

Persons  wishing  to  speak  at  the  public 
hearing  should  contact  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT  by  4:00  p.m.,  (E.D.T.)  on 
September  19, 1996.  The  location  and 
time  of  the  hearing  will  be  arranged 
with  those  persons  requesting  the 
hearing.  If  on  one  requests  an 
opportunity  to  speak  at  the  public 
hearing,  the  hearing  will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 


officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  speak  have  been  heard. 
Persons  in  the  audience  w])o  have  not 
been  scheduled  to  speak,  and  who  wish 
to  do  so,  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
speak  and  persons  present  in  the 
audience  who  wish  to  speak  have  been 
heard. 

Any  disabled  individual  who  has 
need  for  a  special  accommodation  to 
attend  a  public  hearing  should  contact 
the  individual  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  speak  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTRACT. 

All  such  meetings  will  be  open  to  the 
public  and,  if  possible,  notices  of 
meetings  will  be  posted  at  the  locations 
listed  under  ADDRESSES.  A  written 
summary  of  each  meeting  will  be  made 
a  part  of  the  Administrative  Record. 

IV.  Procedural  Determinations 

Executive  Order  12866 

This  rule  is  exempted  ft-om  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  CFR  730.11. 
732.15,  and  732.17(h)(10),  decisions  on 
proposed  State  regulatory  programs  and 
program  amendments  submitted  by  the 
States  must  be  based  solely  on  a 
determination  of  whether  the  submittal 
is  consistent  with  SMCRA  and  its 
implementing  Federal  regulations  and 
whether  the  other  requirements  of  30 
CFR  Parts  730,  731,  and  732  have  been 
met. 
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National  Envimnmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act ' 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  Regulatory  FlexibiUty  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  of  Subjects  in  30  CFR  Part  917 

Intergovernmental  relations,  Surfece 
mining,  Underground  mining. 

Dated:  August  27, 199&. 
Vann  Weaver, 

Acting  Regional  Director,  Appalachian 
Regional  Coordinating  Center. 
(FR  Doc.  96-22446  Filed  9-3-96;  8:45  am) 

BILUNG  CODE  4310-OS-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Part  418 

[BPD-B20-P] 

RIN  093S-AQ93 

Medicare  Program;  Hospice  Wage 
Index 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rtile  would 
establish  a  methodology  to  update  the 
wage  index  used  to  adjust  Medicare 
payment  rates  for  hospice  care.  The 
wage  index  is  used  to  reflect  local 
differences  in  wage  levels.  A  new  wage 
index  is  needed  because  the  index 
currently  applied  is  based  on  1981  wage 
and  employment  data  and  has  not  been 
updated  since  1983.  The  methodology  is 
based  on  the  recommendations  of  a 
negotiated  rulemaking  advisory 
committee  comprised  of  persons  who 
represent  interests  affected  by  the 
hospice  rules. 

DATES:  Comments  will  be  considered  if 
we  receive  them  at  the  appropriate 
address,  as  provided  below,  no  later 
than  5  p.m.  on  November  4,  1996. 
ADDRESSES:  Mail  written  comments  (one 
original  and  three  copies)  to  the 
following  address:  Health  Care 
Financing  Administration,  Department 
of  Health  and  Human  Services, 
Attention:  BPD-820-P,  P.O.  Box  7517, 
Baltimore,  MD  21207-0519. 

If  you  prefer,  you  may  deliver  your 
written  comments  (one  original  and 
three  copies)  to  one  of  the  following 
addresses:  Room  309-G,  Hubert  H. 
Humphrey  Building,  200  Independence 
Avenue,  SW,  Washington,  DC  20201,  or 
Room  C5-09-26,  7500  Security 
Boulevard,  Baltimore,  MD  21244-1850. 

Because  of  staffing  and  resource 
Umitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
BPD-820-P.  Comments  received  timely 
will  be  available  for  public  inspection  as 
they  are  received,  generally  beginning 
approximately  3  weeks  after  publication 
of  a  document,  in  Room  309-G  of  the 
Department's  offices  at  200 
Independence  Avenue,  SW., 
Washington,  DC,  on  Monday  through 
Friday  of  each  week  from  8:30  a.m.  to 
5  p.m.  (phone:  (202)  690-7890). 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Carter,  (410)  786-4615. 


SUPPLEMENTARY  INFORMATION: 
L  Background 

A.  Statute  and  Regulations 

Hospice  care  is  an  approach  to 
treatment  that  recognizes  that  the 
impending  death  of  an  individual 
warrants  a  change  in  focus  from  curative 
care  to  palliative  care  (relief  of  pain  and 
other  uncomfortable  symptoms).  The 
goal  of  hospice  care  is  to  help  terminally 
ill  individuals  continue  life  with 
minimal  disruption  to  normal  activities 
while  remaining  primarily  in  the  home 
environment.  A  hospice  uses  an 
interdisciplinary  approach  to  deUver 
medical,  social,  psychological, 
emotional,  and  spiritual  services 
through  the  use  of  a  broad  spectrum  of 
professional  and  other  caregivers,  with 
the  goal  of  making  the  individual  as 
physically  and  emotionally  comfortable 
as  possible.  Counseling  and  respite 
services  are  available  to  the  family  of 
the  hospice  patient.  Hospice  programs 
consider  both  the  patient  and  the  family 
as  a  unit  of  care. 

Section  122  of  the  Tax  Equity  and 
Fiscal  Responsibihty  Act  of  1982 
(TEFRA)  (Public  Uw  97-248)  added 
section  1861(dd)  to  the  Social  Security 
Act  (the  Act)  to  provide  coverage  for 
hospice  care  for  terminally  ill  Medicare 
beneficiaries  who  elect  to  receive  care 
from  a  participating  hospice.  The 
statutory  authority  for  payment  to 
hospices  participating  in  the  Medicare 
program  is  contained  in  section  1814(i) 
of  the  Act. 

On  December  16,  1983,  we  published 
a  final  rule  in  the  Federal  Register  (48 
FR  56008)  that,  effective  for  hospice 
services  furnished  on  or  after  November 
1, 1983,  established  eligibility 
requirements  and  payment  standards 
and  procedures,  defined  covered 
services,  and  delineated  the  conditions 
a  hospice  must  meet  to  be  approved  for 
participation  in  the  Medicare  program. 

Regulations  at  42  CFR  part  418, 
subpart  G,  Payment  for  Hospice  Care, 
provide  for  payment  to  hospices  based 
on  one  of  four  prospectively  determined 
rates  for  each  day  in  which  a  qualified 
Medicare  beneficiary  is  under  the  care 
of  a  hospice.  The  four  rate  categories  are 
routine  home  care,  continuous  home 
care,  inpatient  respite  care,  and  general 
inpatient  care.  Payment  rates  are 
estabUsbed  for  each  category. 

The  final  rule  of  December  16,  1983 
(48  FR  56034)  included  the  following 
provisions  with  regard  to  payment: 

•  Provision  for  adjustment  to  the 
payment  rates  to  reflect  differences  in 
area  wage  levels.  Since  hospice  care  is 
labor-intensive,  adjustment  was 
necessary  to  permit  payment  of  higher 
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rates  in  araas  with  relatively  high  wage 
levels,  and  proportionately  lower  rates 
in  areas  wfth  wage  levels  below  the 
national  average. 

•  Provision  that  the  labor  market 
areas  be  baped  on  the  definitions  of 
Metropolitan  Statistical  Areas  (MSAs) 
issued  by  the  Office  of  Management  and 
Budget  (OMB). 

•  Provision  that  the  wage  index  used 
to  adjust  tl}e  hospice  payment  rates  was 
to  be  the  v^ge  index  published  in  the 
Federal  Register  on  September  1, 1983 
(48  FR  39871)  for  purposes  of 
determining  Medicare  inpatient  hospital 
prospective  payment  rates.  This  hospital 
wage  index,  which  is  still  in  use  for 
hospices,  was  based  on  calendar  year 
1981  hospital  wage  and  employment 
data  obtained  from  the  Bureau  of  Labor 
Statistics'  (pLS)  ES  202  Employment, 
Wages  and  Contributions  file  for 
hospital  workers. 

•  Provision  that,  in  applying  the 
hospital  wige  index  to  the  hospice  rates, 
we  use  an  index  value  of  0.8  if  the 
hospital  W9ge  index  value  were  lower 
than  0.8.  The  use  of  a  wage  index 
"floor"  reflected  our  belief  that  an  index 
value  beloijv  0.8  would  make  payment 
levels  veryilow.  We  believed  this  would 
xmduly  jeopardize  the  availability  of  the 
benefit  in  rural  areas  by  discouraging 
participatii^n  in  the  Medicare  hospice 
program  by  hospices  that  are  located  in 
these  areas,  and  by  inhibiting  the  ability 
of  these  rufal  hospices  to  attract  and 
retain  sufficient  skilled  sta^. 

The  hospice  wage  index  has  not  been 
updated  si»ce  1983.  Over  the  ensuing 
years,  we  instituted  many  changes  in 
the  hospital  wage  index  in  order  to 
ensure  its  continuing  accuracy  for 
hospitals.  3ince  these  changes  have  not 
been  applied  to  hospices,  there  are 
widening  differences  between  the 
existing  hospice  wage  index  and  actual 
wage  levels.  The  existing  hospice  wage 
index  is  bafed  on  1981  BLS  hospital 
data;  however,  BLS  data  are  no  longer 
used  in  detjsrmining  the  hospital  wage 
index.  Bas^d  on  our  concern  that  the 
BLS  data  did  not  accurately  reflect 
hospital  wiges,.we  conducted  a  survey 
of  hospital  wage  and  wage  related  costs 
and,  in  fiscal  year  1986,  implemented  a 
hospital  w4ge  index  based  solely  on 
HCFA  survey  data.  We  repeated  the 
survey  in  1988  and  implemented  a 
revised  ho^ital  wage  index  during 
fiscal  year  1991. 

Additiomily,  in  fiscal  year  1991,  we 
began  adju$ting  the  hospital  wage  index 
to  take  intq  account  the  geographic 
reclassifica^on  of  hospitals  in 
accordance  with  sections  1886(d)(8)(B) 
and  1886(d](10)  of  the  Act.  Beginning  in 


fiscal  year 


1994,  in  accordance  with 


section  18a6(d)(3)(E)  of  the  Act,  we  have 


updated  the  hospital  wage  index 
annually,  based  on  a  survey  of  wages 
and  wage-related  costs  of  short-term, 
acute  care  hospitals. 

The  most  recent  hospital  wage  index 
was  published  in  the  Federal  Register 
on  September  1. 1995  (60  FR  45778).  It 
is  based  on  the  data  collected  from  the 
Medicare  cost  reports  submitted  by 
hospitals  for  cost  reporting  periods 
beginning  in  fiscal  year  1992. 

B.  The  Negotiated  Rulemaking  Advisory 
Committee 

The  Negotiated  Rulemaking  Act  of 
1990  (Public  Law  101-648),  which 
encourages  agencies  to  use  negotiated 
rulemaking  to  enhance  the  informal 
rulemaking  process,  established  a 
fi^meworii  for  the  conduct  of  negotiated 
rulemaking.  Negotiated  rulemaking  is  a 
process  by  which  a  proposed  rule  is 
developed  by  a  committee  of 
representatives  of  interests  that  may  be 
significantly  affected  by  the  rule, 
including  a  government  representative. 
The  goal  of  the  process  is  to  reach 
consensus  on  the  text  or  content  of  the 
proposed  rule,  which  then  is  published 
for  public  comment.  The  committee  is 
assisted  by  a  neutral  facilitator 
(mediator).  Consensus  means 
unanimous  concurrence  of  all 
committee  members. 

We  chose  to  use  the  negotiated 
rulemaking  process  to  update  the 
hospice  wage  index  for  the  following 
reasons: 

•  There  was  a  general  recognition  by 
the  hospice  industry  that  the  existing 
wage  index  is  not  satisfactory  and  that 
further  inaction  will  likely  widen  the 
gap  between  the  existing  index  and  a 
revised  index. 

•  Industry  and  consumer 
representatives  exhibited  a  high  degree 
of  willingness  to  participate. 

•  There  were  opportujiities  for 
compromises  among  the  various 
interests,  as  well  as  an  opportunity  for 
creative  problemsolving  that  could  lead 
to  an  acceptable  result. 

•  Even  if  consensus  were  not 
achieved,  acceptability  of  the  resulting 
wage  index  would  be  enhanced  by  the 
type  of  information-sharing  that  would 
occur  in  the  context  of  negotiation. 

On  October  14, 1994,  we  published  in 
the  Federal  Register  a  notice  of  intent 
to  establish  an  advisory  committee 
under  the  Federal  Advisory  Committee 
Act  to  negotiate  the  hospice  wage  index 
(59  FR  52129).  The  purpose  of  this 
committee  was  to  provide  advice  and 
make  recommendations  to  the  Secretary 
with  respect  to  the  text  or  content  of  a 
proposed  rule  on  the  wage  index  used 
to  adjust  payment  rates  for  hospices 
under  the  Medicare  program  to  reflect 


local  differences  in  area  wage  levels. 
The  notice  solicited  public  comment  on 
the  appropriateness  of  the  negotiated 
rulemaking  process  for  updating  the 
hospice  wage  index  and  on  whether  we 
identified  all  of  the  interests  that  would 
be  affected.  As  a  result,  we  received 
eight  public  comments.  The 
commenters  supported  our  decision  to 
establish  a  negotiating  committee  and 
utilize  the  negotiated  rulemaking 
process  for  this  purpose. 

We  pubhshed  a  notice  in  the  Federal  . 
Register  on  December  29, 1994  to 
announce  establishment  of  the 
Negotiated  Rulemaking  Advisory 
Committee  on  the  Medicare  Hospice 
Wage  Index  (59  FR  67264).  The 
Committee  represented  interests  that 
would  be  significantly  affected  by  the 
adoption  of  a  new  wage  index  and 
included  an  appropriate  mix  of  interests 
and  backgrounds.  Committee  members 
included  representatives  of  national 
hospice  associations;  rural,  urban,  large, 
and  small  hospices;  multi-site  hospices; 
and  consumer  groups.  In  addition, 
during  the  process,  when  the  Committee 
identified  large  groups  of  hospices 
likely  to  suffer  a  significant  negative 
impact  as  a  result  of  the  revised  wage 
index,  attempts  were  made  to  contact 
representatives  of  those  groups  for  their 
input,  as  well  as  to  provide  them  an 
opportimity  to  participate  in  the 
meetings  and  discussions. 

C.  Consensus  Agreement 

The  Committee  met  five  times  &t>m 
November  1994  to  April  1995.  Its 
deliberations  focused  on  the  following 
issues:  the  data  source  for  the  wage 
index;  the  budget  neutraUty  adjustment; 
continued  application  of  a  wage  index 
floor;  the  transition  period;  future 
updates;  and  the  effective  date  of  a 
revised  index.  The  Committee  reached 
consensus  on  a  hospice  wage  index  that 
results  from  the  methodology  described 
below.  The  Committee  Statement  is 
included  as  an  addendum  at  the  end  of 
this  proposed  rule. 

In  the  Agreement  with  which  all 
Committee  members  concurred,  HCFA 
agreed  that  it  would,  to  the  maximum 
extent  possible  and  consistent  with 
applicable  legal  obligations,  draft  a 
proposed  rule  consistent  with  the 
Conmiittee  Statement,  and  publish  it  as 
a  Notice  of  Proposed  Rulemaking. 
Accordingly,  under  the  proposed  rule, 
the  revised  hospice  wage  index  will  be 
calculated  in  a  manner  fully  consistent 
with  the  negotiated  rulemaking  process 
and  the  Committee  Statement.  The  one 
exception  will  be  the  wage  index  value 
for  the  Virgin  Islands,  as  noted  in 
section  m.D  of  this  preamble. 
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1.  Data  to  be  Used 

A  primary  concern  of  the  Committee 
was  the  data  to  be  used  to  construct  a 
revised  hospice  wage  index.  Options 
considered  by  the  Committee  included 
continued  use  of  BLS  data,  updated 
hospital  wage  data,  hospice-specific 
data,  and  data  used  for  the  physician 
payment  system.  The  Committee 
considered  the  following  criteria  in 
evaluating  the  available  data  sources: 

•  Fundamental  equity  of  the  wage 
index. 

•  Data  that  reflected  actual  work 
performed  by  hospice  personnel. 

•  Reliability  of  data. 

•  Variabihty  of  data  (that  is,  fewer 
shifts  in  wage  index  values  from  year  to 
year). 

•  Uniform  treatment  across  MSAs. 

•  Compatibility  with  wage  indices 
used  by  HCFA  for  other  Medicare 
providers. 

•  Acciu^cy  of  data  (that  is,  ability  to 
eliminate  data  errors). 

•  Preserving  access  to  hospice  care. 

•  Minimizing  losses  in  payment  to  a 
high  percentage  of  hospices,  or 
minimizing  the  total  amount  hospices 
would  lose  on  an  individual  basis. 

•  Limitation  of  data  to  Medicare- 
certified  agencies. 

•  Cost  of  data  collection. 

•  Lack  of  bias  against  rural  areas  or 
tirban  areas. 

•  Availability  of  the  data  for  timely 
implementation. 

The  Committee  heard  presentations 
about  the  different  types  of  data 
available  and  determined  that,  since 
hospice-specific  data  are  unavailable, 
the  hospital  wage  index  data  best 
represents  hospices. 

The  Committee  agreed  that  the 
revised  wage  index  would  be  based  for 
each  fiscal  year  on  the  most  currently 
available  data  used  by  HCFA  to 
construct  a  wage  index  for  hospitals 
imder  the  prospective  payment  system, 
before  adjustments  are  made  to  take  into 
account  the  geographic  reclassification 
of  hospitals  in  accordance  with  sections 
1886(d)(8)(B)  and  (d)(10)  of  the  Act. 
Among  the  reasons  the  Committee  chose 
to  recommend  use  of  unadjusted 
hospital  wage  data  was  to  avoid  further 
reductions  in  certain  rural  statewide 
wage  index  values  that  result  from 
reclassification.  (Reductions  occur 
because,  when  rural  hospitals  are 
reclassified  to  urban  areas,  the  wage 
data  from  the  affected  hospitals  are  not 
included  in  determining  the  statewide 
rural  rate.) 

Each  hospice's  labor  market  area 
would  be  established  by  the  MSA 
definitions  issued  by  the  OMB  on 
December  28, 1992.  based  on  the  1990 


census,  and  updated  periodically  by 
OMB.  Any  changes  to  the  MSA 
definitions  would  be  effective  annually 
and  announced  in  the  final  rule 
updating  the  hospice  wage  index. 

2.  Budget  Neutrality 

Options  considered  by  the  Committee 
regarding  budget  neutrality  included  the 
following:  (1)  whether  to  apply  a  budget 
neutrality  adjustment;  (2)  whether  the 
adjustment  would  be  applied  equally  to 
all  wage  index  values;  and  (3)  whether 
the  budget  neutrality  adjustment  would 
be  applied  after  the  transition  period 
(see  section  I.C.4,  of  this  preamble). 

The  Committee  determined  that,  each 
year  in  updating  the  wage  index, 
aggregate  Medicare  payments  to 
hospices  would  remain  the  same,  using 
the  revised  wage  index  as  if  the  1983 
wage  index  had  not  been  updated.  Thus, 
although  payments  to  individual 
hospice  programs  may  change  each 
year,  overall  Medicare  payments  to 
hospices  would  not  be  affected  by 
updating  the  wage  index,  that  is,  budget 
neutrality  will  be  maintained  during 
and  after  the  transition  period. 

In  order  to  ensure  budget  neutrality, 
an  adjustment  would  be  made  to  the 
payments  that  would  otherwise  be  made 
to  individual  hospices  for  the  period 
beginning  on  the  effective  date  of  the 
final  rule  and  ending  September  30, 
1997.  We  would  determine  the  amount 
of  the  budget  neutrality  adjustment  by 
first  computing  the  amount  of  hospice 
payments  that  would  have  resulted  from 
the  hospice  payment  methodology  using 
the  1983  hospice  wage  index.  To 
perform  this  computation  for  this 
proposed  rule,  we  obtained  the  1995 
December  update  of  the  national  claims 
history  file  of  all  bills  submitted  during 
fiscal  year  1995.  We  deleted  all  bills 
&t)m  hospices  that  have  since  closed. 
Then,  we  computed  program 
expenditures  using  updated  hospital 
wage  data  (that  is,  1993  hospital  wage 
data  for  fiscal  year  1997).  To  achieve 
budget  neutrality,  we  have  determined 
that  it  would  be  necessary  to  apply  a 
budget  neutrality  adjustment  factor  of 
1.020702  to  the  wage  portion  of  the 
payment  rate.  That  is,  an  increase  of  2 
percent  to  the  wage  portion  of  the 
payment  rate  results  in  the  same 
program  expenditures  as  would  have 
been  realized  had  we  continued  to 
apply  the  1983  hospice  wage  index.  For 
fiscal  year  1998  and  subsequent  years,  a 
budget  neutrality  adjustment  would  be 
made  using  the  most  currently  available 
HCFA  hospital  data.  A  budget  neutrality 
adjustment  factor  would  be  calculated 
each  year  in  order  to  maintain  aggregate 
payments  that  would  have  been  made    ■ 
under  the  1983  wage  index. 


3.  Wage  Index  Floor 

The  Committee  discussed  retention  of 
the  wage  index  floor  in  terms  of  its 
original  intended  purpose — allowing 
hospices  in  rural  areas  to  recruit  and 
retain  staff.  In  addition,  the  Committee 
discussed  transportation  issues 
exp)erienced  by  hospice  programs  in 
both  rural  and  urban  areas.  Information 
was  provided  to  the  Committee 
illustrating  those  wage  index  areas  that 
are  protected  by  the  current  wage  index 
floor.  The  Committee  determined  that  in 
order  to  maintain  the  viability  of  the 
hospice  programs  in  rural  and  other  low 
wage  index  areas,  it  was  appropriate  to 
continue  to  assist  those  areas  with  wage 
index  values  below  0.8  by  providing  an 
adjustment  to  the  wage  component  of 
the  rate.  In  reaching  consensus  on  the 
adjustment  factor,  the  Committee 
considered  alternatives  such  as 
retention  of  the  0.8  wage  index  floor,  the 
impact  of  other  floor  values  on  the 
budget  neutrality  adjustment,  and  use  of 
a  two-tiered  floor.  The  Committee 
reached  consensus  on  a  15-percent 
increase  adjustment  for  those  wage  areas 
below  0.8,  up  to  a  maximum  of  0.8,  to 
assist  hospices  in  areas  with  low  wage 
index  values  to  continue  to  provide 
access  to  hospice  care. 

However,  the  Committee  also  agreed 
that  hospices  should  not  receive  the 
benefit  of  both  the  budget  neutrality 
adjustment  and  a  wage  index  floor 
adjustment.  Thus,  for  those  wage  areas 
below  0.8,  the  revised  wage  index  for 
the  area  will  be  the  greater  of  the 
following — ' 

•  The  pre-reclassification  hospital 
wage  index  value  times  a  budget 
neutrality  adjustment  factor;  or 

•  The  pre-reclassification  hospital 
wage  index  value  multiplied  by  1.15. 
but  subject  to  a  maximum  wage  index 
value  of  0.8. 

4.  Transition  Period 

The  revised  wage  index  would  not  be 
fully  implemented  until  October  1, 
1998.  For  the  transition  period 
beginning  on  the  effective  date  of  the 
final  rule  and  ending  September  30, 
1997,  a  blended  index  value  would  be 
calculated  by  adding  two-thirds  of  the 
wage  index  value  currently  in  effect  for 
hospices  in  an  area  (the  1983  index)  to 
one-third  of  the  pre-reclassification 
hospital  wage  index  value  or  the 
adjusted  index  value,  as  applicable. 
During  the  second  year  of  the  transition 
period,  beginning  October  1. 1997,  the 
calculation  would  be  similar,  except 
that  the  blend  would  be  one-third  of  the 
1983  index  value  and  two-thirds  of  the 
pre-reclassification  or  adjusted  wage 
index  value.  A  fully  updated  hospice 
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wage  index,  based  on  the  most  current 
hospital  wage  index,  would  be 
implement^  beginning  October  1, 
1998. 

The  hospital  wage  index  establishes  a 
wage  index  value  for  each  MSA  and 
rural  statewide  values.  However, 
because  MSJA,  definitions  have  changed 
since  1983,  we  also  need  to  develop  a 
methodology  for  setting  wage  index 
values  for  hospices  in  counties  that  are 
no  longer  iri  the  same  MSA  as  they  were 
in  1983.  Th^  Committee  agreed  that  the 
wage  index  value  for  hospices  located  in 
these  counties  for  the  first  year  of  the 
transition  wjould  be  calculated  by 
adding  two-thirds  of  the  wage  index 
value  for  th«  MSA  to  which  the  county 
was  assigned  in  1983  to  one-third  of  the 
updated  wage  index  value  for  the  area 
to  which  th#  county  is  now  assigned. 
Throughout  the  transition  period,  new 
hospices  wquld  be  treated  the  same  as 
existing  hospices  based  in  the  same 
county.       j 

5.  Annual  LJpdates 

The  revisfd  hospice  wage  index 
would  be  undated  annually,  beginning 
on  October^,  1997,  so  that  it  is  based 
on  the  most  (currently  available  HCFA 
hospital  data,  including  any  changes  to 
the  definitions  of  MSAs. 

While  Coiimittee  members  supported 
the  use  of  the  most  currently  available 
data,  the  Committee  determined  that 
this  must  be  balanced  against  the 
interest  of  a|lowing-hospices  sufficient 
time  to  ad)u^  to  shifts  in  wage  index 
values.  Accordingly,  it  was  agreed  by 
the  Committee  that  HCFA  would  use  the 
most  current  hospital  cost  report  data 
available  thft  would  allow  us  to  publish 
a  proposed  hile  containing  wage  index 
values  for  hospices  at  least  4  months  in 
advance  of  the  effective  date. 

n.  Current  1  'ayment  Procedures  for 
Hospice  Cai  e 

A.  Annual  I  wrease  in  Payment  Bates 

Section  lil4(i)(l)(C)(ii)  of  the  Act 
provides  foe  an  annual  increase  in  the 
hospice  payment  rates  based  on  the  rate 
of  increase  i  n  the  hospital  market  basket 
index  used  I  o  adjust  payments  for 


inpatient  hospital  services  under  the 
prospective  payment  system  for 
hospitals.  However,  section  13504  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1993  (Public  Law  103-66)  amended 
section  1814(i)  of  the  Act  to  decrease  the 
amount  of  the  market  basket  percentage 
incre&se  that  is  applied  to  hospice  rates 
for  fiscal  years  1994  through  1997.  For 
hospice  payments  in  fiscal  years  1996 
and  1997,  the  market  basket  increase  is 
reduced  by  1.5  percent  and  0.5  percent, 
respectively.  For  fiscal  years  after  1997, 
hospices  receive  the  full  hospital  market 
basket  increase.  Following  is  a  brief 
description  of  each  level  of  care  and  the 
current  daily  payment  rates  for  the 
period  October  1, 1995  through 
September  30, 1996. 

•  Routine  Home  Care — As  specified 
in  §  418.302(d)(3)  of  the  regulations,  the 
payment  rate  for  routine  home  care  is 
paid  to  the  hospice  for  each  day  during 
which  a  Medicare  beneficiary  is  under 
the  care  of  the  hospice,  and  not   . 
receiving  the  care  described  under 
continuous  home  care,  inpatient  respite 
care,  or  general  inpatient  care, 
regardless  of  the  volume  and  intensity 
of  the  services  provided  on  any  given 
day.  The  current  routine  home  care  rate 
is  $92.32. 

•  Continuous  Home  Care — ^The 
hospice  is  paid  the  continuous  home 
care  rate  when,  in  order  to  maintain  the 
terminally  ill  patient  at  home  in  a 
period  of  crisis,  nursing  care  is  required 
on  a  continuous  basis.  Either  home 
health  aide  or  homemaker  services  or 
both  may  also  be  provided.  Medicare 
regulations  at  §  418.302(e)(4)  specify 
that  the  hospice  payment  on  a 
continuous  home  care  day  varies 
depending  on  the  number  of  hours  of 
continuous  care.  The  continuous  home 
care  rate  is  divided  by  24  to  yield  an 
hourly  rate.  The  number  of  hours  of 
continuous  home  care  furnished  during 
a  continuous  home  care  day  is 
multiplied  by  the  hourly  rate  to 
calculate  the  hospice  payment  amount 
for  that  day.  The  hospice  must  furnish 

a  minimum  of  8  hours  of  continuous 
home  care  on  a  particular  day  to  qualify 
for  the  continuous  home  care  daily  rate. 


The  continuous  home  care  rate  is 
intended  only  for  periods  of  crisis  when 
predominantly  skilled  continuous  care 
is  necessary  to  achieve  palliation  or 
management  of  the  patient's  acute 
medi^  symptoms  and  only  as 
necessary  to  maintain  the  patient  at 
home.  The  ourent  continuous  home 
care  hourly  rate  is  $22.45  and  the  daily 
payment  rate  is  $538.87. 

•  Inpatient  Respite  Care — ^The 
hospice  is  paid  the  inpatient  respite  care 
rate  for  each  day  the  patient  is  in  a 
Medicare  or  Medicaid  approved 
inpatient  facility  receiving  respite  care. 
The  inpatient  respite  rate  applies 
specifically  to  situations  where  the 
patient's  family  members  or  other 
persons  caring  for  the  patient  need  a 
short  period  of  relief.  Payment  is  limited 
to  no  more  than  5  consecutive  days. 
Subsequent  days  of  respite  care  are  paid 
at  the  routine  home  care  rate.  The 
current  daily  payment  rate  for  inpatient 
respite  care  is  $95.50. 

•  General  Inpatient  Care — ^The 
.hospice  is  paid  the  general  inpatient 
care  rate  for  each  day  the  patient  is  in 
a  Medicare  or  Medicaid  approved 
inpatient  setting  to  receive  services  that 
are  reasonable  and  necessary  for  the 
palliation  or  management  of  acute  and 
severe  clinical  problems  related  to  the 
terminal  condition  that  cannot  be 
managed  in  other  settings.  The  current 
daily  payment  rate  for  general  inpatient 
care  is  $410.72. 

B.  Adjustment  for  Wage  Variations 

In  adjusting  the  payment  rates,  we 
separate  the  national  payment  rates  into 
components  that  reflect  the  estimated 
proportion  of  the  rate  that  is  attributable 
to  wage  and  nonwage  costs.  We  then 
midtiply  the  wage  component  of  each 
rate  by  the  wage  index  value  applicable 
to  the  area  in  which  the  hospice  is 
located  (adjusted  wage  component).  The 
rate  paid  to  a  hospice  is  the  simi  of  the 
non-wage  component  and  the  adjusted 
wage  component. 

The  following  table  indicates  the 
current  hospice  payment  rates  and  the 
amount  (in  dollars)  of  each  rate  subject 
to  adjustment  by  the  wage  index: 


Payment  category 


National 
rate 


Compo- 
nent sut>- 
ject  to 
index 


Nonwage 
component 


Routine  home  

Continuous  h^me 
Inpatient  respite  ... 
Generai  inpatient  . 


»*****««••«***»'•( 


$92.32 

538.87 

95.50 

410.72 


$63.43 

370.26 

51.69 

262.90 


$28.89 

168.61 

43.81 

147.82 
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m.  Proposed  Hospice  Wage  Index 

Existing  hospice  regulations  at 
§  418.306(c)  provide  that  the  payment 
rates  established  by  HCFA  are  adjusted 
by  the  intermediary  to  reflect  local 
differences  in  wages.  We  are  proposing 
to  amend  §  418.306(c)  to  add  that: 

•  The  hospice  wage  index  is  updated 
annually  based  on  the  most  current 
available  hospital  wage  data,  and 

•  This  data  will  include  any  changes 
to  the  definitions  of  Metropolitan 
Statistical  Areas. 

As  noted  above,  the  revised  hospice 
wage  index  is  based  on  the 
recommendations  of  a  Negotiated 
Rulemaking  Advisory  Committee.  In  the 
Agreement  concurred  in  by  all 
Committee  members,  HCFA  agreed  that 
it  would,  to  the  maximum  extent 
possible  consistent  with  the  applicable 
legal  obligations,  draft  a  proposed  rule 
consistent  with  the  Committee 
Statement  and  publish  it  as  a  Notice  of 
Proposed  Rulemaking.  We  intend  to 
interpret  and  apply  the  proposed  rule,  if 
adopted  in  ftnal  form,  in  a  manner  fully 
consistent  with  the  Committee 
Statement. 

If  the  final  rule  were  adopted  without 
change  from  the  proposed  rule,  the  only 
difference  between  the  final  rule  and  the 
Committee  Statement  would  be  the 
calculation  of  the  wage  index  value  for 
the  Virgin  Islands,  as  noted  in  section 
ni.D  below.  The  wage  index  value  for 
the  Virgin  Islands  was  not  addressed  by 
the  Committee,  since  at  the  time  of  its 
meetings  there  were  no  certified 
hospices  located  in  the  Virgin  Islands. 

A.  Computation  of  the  Hospice  Wage 
Index 

The  hospice  wage  index  would  be 
derived  from  the  following  1993 
hospital  cost  report  data: 

•  Total  short-term,  acute  care  hospital 
salaries  and  hours. 

•  Home  office  costs  and  hours. 

•  Fringe  benefits  associated  with 
hospital  and  home  office  salaries. 

•  Direct  patient  care  related  contract 
labor  cost  and  hours. 

•  The  exclusion  of  salaries  and  hours 
for  nonhospital  type  services  such  as 
skilled  nursing  facility  services,  home 
health  services,  or  other  subprovider 
components  that  are  not  siibject  to  the 
prospective  payment  system. 

The  raw  hospital  wage  data  would 
undergo  a  series  of  reviews  and  edits  to 
verify  the  wage  data  from  the  Medicare 
cost  report.  A  detailed  description  of 
this  process  is  contained  in  the 
September  1, 1995  (60  FR  45778) 
hospital  prospective  p^rment  final  rule. 
A  brief  description  of  the  process 
follows: 


The  wage  data  are  reported 
electronically  to  HCFA  through  the 
Hospital  Cost  Report  Information 
System  (HCRIS).  The  HCRIS  system 
includes  several  screens  to  identify 
unusual  data.  Then,  we  initiate  an 
intensive  review  of  the  wage  data  by  the 
fiscal  intermediaries  to  ensure  quality 
and  accuracy.  Finally,  we  subject  the 
revised  cost  report  data  to  several  edit 
checks.  Edit  failures  involve  data  that 
appear  imusual  and  need  to  be  verified 
by  the  intermediary. 

The  wage  file  that  will  be  used  to 
construct  the  fiscal  year  1997  proposed 
hospital  wage  index  will  include  data 
that  we  obtained  in  late  January  1996 
from  the  HCRIS  database  and 
subsequent  changes  that  we  received 
from  intermediaries  through  March 
1996.  The  intermediaries  will  be 
instructed  to  complete  verification  of 
questionable  data  elements  and  to 
transmit  any  changes  to  the  wage  data, 
through  HCRIS,  no  later  than  mid-Jime 
1996.  We  expect  that  all  outstanding 
data  elements  will  be  resolved  by  then, 
so  that  we  will  be  able  to  reflect  the 
corrected  data  in  the  final  hospital  wage 
index. 

In  addition,  in  March  1996,  we 
afforded  hospitals  an  opportunity  to 
evaluate  the  raw  hospital  wage  data  that 
would  be  used  to  construct  the 
proposed  fiscal  year  1997  hospital  wage 
index.  Also,  we  will  publish 
information  in  the  fiscal  year  1997 
hospital  prospective  payment  system 
proposed  rule  to  enable  hospitals  to 
identify  inconsistencies.  To  be  reflected 
in  the  final  hospital  wage  index,  any 
wage  data  corrections  must  be  reviewed 
by  the  intermediary  and  transmitted  to 
HCFA  through  HCRIS  by  mid-June 
1996. 

We  have  created  the  process 
described  above  to  resolve  all 
substantive  wage  data  correction 
disputes  before  we  finalize  the  raw  wage 
data  for  the  fiscal  year  J997  hospital 
wage  index. 

As  noted  above,  we  are  proposing  to 
base  the  fiscal  year  1997  hospice  wage 
index  on  hospital  wage  data  reported  on 
the  fiscal  year  1993  cost  report  prior  to 
reclassification;  that  is,  the  hospital 
wage  index  will  not  be  adjusted  to  take 
into  account  the  geographic 
reclassification  of  hospitals  in 
accordance  with  sections  1886(d)(8)(B) 
and  1886(d)(10)  of  the  Act.  The  method 
used  to  compute  the  hospital  wage 
index  is  as  follows: 

Step  1 — We  gather  data  horn  each  of 
the  non-Federal  short-term,  acute  care 
hospitals  for  which  data  were  reported 
on  the  Worksheet  S-3,  Part  n  of  the 
Medicare  cost  report  for  the  hospital's 
cost  reporting  periods  beginning  on  or 


after  October  1, 1992,  and  before 
October  1, 1993. 
Step  2 — For  each  hospital,  we  subtract 

the  excluded  salaries  (that  is,  direct 
salaries  attributable  to  skilled  nursing 
facility  services,  home  health  services, 
and  oUier  subprovider  components  not 
subject  to  the  prospective  payment 
system)  firom  gross  hospital  salaries  to 
determine  net  hospital  salaries.  To  the 
net  hospital  salaries,  we  add  hospital 
contract  labor  costs,  hospital  fringe 
benefits,  and  any  home  office  salaries 
and  fringe  benefits  reported  by  the 
hospital  to  determine  total  salaries  plus 
fringe  benefits. 

Step  3 — For  each  hospital,  we  inflate 
or  deflate,  as  appropriate,  the  total 
salaries  plus  Cringe  benefits  resulting 
from  Step  2  to  a  common  period  to 
determine  total  adjusted  salaries.  A 
complete  description  of  this  step 
appeared  in  the  September  1995  final 
Prospective  Payment  System  regulation 
for  fiscal  year  1996  (60  FR  45792). 

Step  4 — For  each  hospital,  we  subtract 
the  reported  excluded  hours  from  the 
gross  hospital  hours  to  determine  net 
hospital  hours.  We  increase  the  net 
hours  by  the  addition  of  any  reported 
contract  labor  hours  and  home  office 
hoiu%  to  determine  total  hours. 

Step  5 — As  part  of  our  editing 
process,  we  delete  data  for  hospitals  for 
which  we  lacked  sufficient 
docimientation  to  verify  data  that  failed 
edits  because  the  hospitals  are  no  longer 
participating  in  the  Medicare  program 
or  are  in  bankruptcy  status.  We  retained 
the  data  for  other  hospitals  that  are  no 
longer  participating  in  the  Medicare 
program  because  these  hospitals 
contributed  to  the  relative  wage  levels 
in  their  labor  market  areas  during  their 
fiscal  year  1993  cost  reporting  period. 

Step  6 — Within  each  urban  or  rural 
labor  market  area,  we  add  the  total 
adjusted  salaries  plus  hinge  benefits 
obtained  in  Step  3  for  all  hospitals  in 
that  area  to  determine  the  total  adjusted 
salaries  plus  fringe  benefits  for  the  labor 
market  area. 

Step  7 — We  divide  the  total  adjusted 
salaries  plus  fringe  benefits  obtained  in 
Step  6  by  the  sum  of  the  total  hours 
(from  Step  4)  for  all  hospitals  in  each 
labor  market  area  to  determine  an 
average  hourly  wage  for  the  area. 

Step  8 — We  add  the  total  adjusted 
salaries  plus  fringe  benefits  obtained  in 
Step  3  for  all  hospitals  in  the  nation  and 
then  divide  the  sum  by  the  national  sum 
of  total  hours  from  Step  4  to  arrive  at  a 
national  average  hourly  wage. 

Step  9 — For  each  urban  or  rural  labor 
market  area,  we  calculate  the  hospital 
wage  index  value  by  dividing  the  area 
average  hourly  wage  obtained  in  Step  7 
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by  the  national  average  hourly  wage 
computed  in  Step  8. 

B.  Budget  Nputrality  Adjustment  and 
Applicatioii  of  Wage  Index  Floor  for  the 
Proposed  Hospice  Index 

All  hospice  wage  index  values  below 
0.8  would  receive  the  greater  of  the 
following: 

•  A  15  percent  increase,  subject  to  a 
maximuni  vfage  index  value  of  0.8;  or 

•  An  adjustment,  by  multiplying  the 
hospice  wage  index  value  for  a  given 
area  by  the  budget  neutrality  adjustment 
factor.  In  tbjs  way,  wage  areas  with 
values  below  0.8  would  not  receive  both 
the  wage  index  floor  adjustment  and  the 
budget  neutrality  adjustment.  All 
hospice  wage  index  values  of  0.8  or 
greater  would  receive  a  budget 
neutrality  adjustment,  which  would  be 
calculated  by  multiplying  the  hospice 
wage  index  value  for  a  given  area  by  the 
budget  neutrality  factor. 

To  determine  a  budget  neutrality 
adjustment  ^ctor,  we  would  establish 
the  paymen^  that  would  be  made  imder 
the  1983  wage  index.  We  would  do  this 
by  calculating  the  labor-related 
payments  for  each  of  the  four  types  of 
hospice  sendees  using  patient  bills  for 
the  most  recent  completed  fiscal  year 
(that  is,  fiscal  year  1995  bills  would  be 
used  to  calculate  the  fiscal  year  1997 
index).  Thatj  dollar  amount  would  be  the 
target  for  the  budget  neutrality 
calculation.  *rhen  payments  would  be 
calculated  sf  parately  for  the  labor- 
related  portion  of  the  rates  using  the 
wage  index  proposed  in  this  rule.  The 
budget  neuttality  factor  would  be 
calculated  a$  the  multiplier  by  which 
labor-related  payments  using  the 
proposed  w^ge  index  must  be  adjusted 
to  equal  labor-related  payments  using 
the  1983  wage  index.  The  calculation 
would  be  m^de  taking  into  account  the 
respective  adjustments  applicable  to 
wage  index  Values  below,  at,  or  above 
the  0.8  threshold  described  above.  The 
payments  wOuld  be  for  the  total  of 
labor-related  payments  for  each  of  the 
four  types  of  hospice  services.  The 
budget  neutlality  factor  would  then  be 
applied  to  the  wage  index.  To  confirm 
the  accuracy  of  the  calculation,  total 
payments  would  then  be  calculated  by 
using  the  new  budget  neutrality 
adjusted  wa^e  index  and  would  be 
compared  to|  payments  using  the  1983 
wage  index. ' 

The  budget  neutrality  factor  would  be 
calculated  a^d  applied  annually,  both 
during  and  softer  the  transition  period. 

C.  Transitioif  and  Annual  Updates 

We  are  proposing  a  3 -year  transition 
period  with  annual  updates  as  noted  in 


sections  I.C.4  and  I.C.5  and  in  the 
Committee  Statement. 

D.  Wage  Index  Value  for  the  Virgin 
Islands 

At  the  time  of  negotiations,  there  were 
no  certified  hospices  located  in  the 
Virgin  Islands.  However,  since  that 
time,  a  hospice  program  has  been 
certified  to  provide  services  under 
Medicare.  Since  the  Virgin  Islands  is  not 
an  area  designated  under  the 
prospective  payment  system  for 
hospitals,  there  is  no  hospital  wage 
index  value  for  the  Virgin  Islands. 
Therefore,  though  this  was  not  an  issue 
discussed  by  the  Committee,  we  are 
proposing  that  the  methodology  to 
calculate  a  wage  index  value  for  the 
Virgin  Islands  would  be  to  gather 
information  from  the  hospital  cost 
report  and  compare  hourly  wages  of  the 
hospital  located  in  the  Virgin  Islands  to 
the  national  average.  This  would 
generate  a  wage  index  value  of  0.6594. 

rV.  Regulatory  Impact  Statement 

Consistent  with  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601 
through  612),  we  prepare  a  regulatory 
flexibility  analysis  unless  we  certify  that 
a  proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  For 
purposes  of  the  RFA,  all  hospices  are 
considered  to  be  small  entities. 
Individuals  and  States  are  not  included 
in  the  definition  of  a  small  entity. 

In  addition,  section  11020>)  ot  the  Act 
requires  us  to  prepare  a  regulatory 
impact  analysis  if  a  proposed  rule  may 
have  a  significant  impact  on  the 
operations  of  a  substantial  number  of 
smallrural  hospitals.  Such  an  analysis 
must  conform  to  the  provisions  of 
section  603  of  the  RFA.  For  purposes  of 
section  1102(b)  of  the  Act,  we  define  a 
small  rural  hospital  as  a  hospital  that  is 
located  outside  of  a  Metropolitan 
Statistical  Area  and  has  fewer  than  50 
beds. 

This  impact  analysis  compares 
hospice  payments  under  the  current 
wage  index  (column  3  of  the  table)  to 
the  first  transition  year  blend  (colimin 
4).  The  wage  index  blend  for  the  first 
transition  year  of  the  3  year  transition  is 
two-thirds  of  the  current  wage  index 
added  to  one-third  of  the  new  wage 
index.  The  data  used  in  developing  the 
quantitative  analysis  for  this  proposed 
rule  were  obtained  fi-om  the  December 
1995  update  of  the  national  claims 
history  file  of  all  bills  submitted  during 
fiscal  year  1995.  We  deleted  bills  fi'om 
hospices  that  have  since  closed. 

Tne  table  demonstrates  the  results  of 
our  analysis.  The  table  categorizes 
hospices  by  various  geographic  and 


provider  characteristics.  The  top  row  of 
the  table  demonstrates  the  neutral 
overall  payment  impact  on  1.755 
hospices  included  in  the  analysis.  The 
next  two  rows  of  the  table  categorize 
hospices  according  to  their  geographic 
location  (urban  and  rural).  There  are 
1.143  hospices  located  in  urban  areas 
included  in  our  analysis  and  612 
hospices  located  in  rural  areas.  The  next 
two  groupings  in  the  table  indicate  the 
number  of  hospices  by  census  region, 
also  broken  down  by  urban  and  rural 
hospices.  The  next  grouping  shows  the 
impact  on  hospices  based  on  the  size  of 
the  hospice's  program.  We  determined 
that  the  majority  of  hospice  payments 
are  made  at  the  routine  home  care  rate: 
therefore,  we  based  the  size  of  each 
individual  hospice's  program  on  the 
number  of  routine  home  care  days 
provided  in  1995.  The  next  grouping 
shows  the  impact  on  hospices  by  type 
of  ownership.  The  final  grouping  shows 
the  impact  on  hospices  defined  by 
whether  they  are  provider-based  or 
freestanding. 

In  column  2  of  the  table  we  indicate 
the  number  of  routine  home  care  days 
that  were  included  in  our  analysis, 
although  the  analysis  was  performed  on 
all  types  of  hospice  care.  Columns  3  and 
4  show  the  payments  that  would  have 
been  made  to  hospices  under  the  1983 
wage  index  and  payments  that  would  be 
made  under  the  1997  wage  index.  As 
the  first  row  in  column  4  indicates,  the 
wage  index  is  budget  neutral.  The  final 
column  shows  the  percent  change  in 
hospice  payments  based  on  the  category 
of  the  hospice. 

The  results  of  our  analysis  show  that 
the  greatest  increases  are  for  urban 
hospices  in  the  New  England  and 
Pacific  regions,  4.4  percent  and  1.7 
percent  respectively.  The  greatest 
decreases,  besides  Puerto  Rico,  are  the 
urban  East  South  Central  and  West 
South  Central  regions  with  1.6  percent 
and  1.4  percent  respectively.  The  most 
dramatic  shift  occurs  in  Puerto  Rico, 
where  urban  payments  decrease  by  7.3 
percent  and  rural  payments  decrease  by 
8.5  percent.  Since  the  wage  index  values 
for  the  Puerto  Rico  region  are  more  than 
15  percent  below  0.8.  this  region  is  most 
affected  by  the  revision  to  the  wage 
index  floor. 

Small  hospice  programs  show  small 
decreases  while  larger  programs  show 
slight  increases.  Proprietary  hospices 
show  slight  decreases  in  payment  due  to 
the  wage  index  change  while  voluntary 
programs  gain  slightly.  Finally, 
fi^estanding  hospices  show  small 
decreases  while  pfovider-based  hospice 
programs  show  small  increases. 
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Impact  of  Proposed  Hospice  Wage  Index  Change  . 


Number 
of  hos- 
pices 


(1) 


Number  of 
routirw  home 

care  days 
(thousands) 


(2) 


Payments 

using  old 

wage  index 

(thousands) 


(3) 


Payments 
using  new 
wage  index 
first  transition 
year  blend 
(thousarxls) 

(4) 


Percent 

change  in 

hospice  pey- 


(5) 


All  Hospices ~ .-... 

Urtjan  Hospices  

Rural  Hospices  _ 

Region  (Urban): 

New  Englarxj  

Middle  Atlantic  ... 

South  Atlantic  

East  North  Cent „ 

East  South  Cent  

West  North  Cent 

West  South  Cent  

Mountain  ._ 

Pacific  

Puerto  Rico 

Region  (Rural): 

New  England 

Middle  Atlantic 

South  Atlantic  _ 

East  North  Cent 

East  South  Cent 

West  htorth  Cent 

West  South  Cent 

Mountain 

Pacific  „ 

Puerto  Rico 

Size  (Routine  home  care  days): 

0-1 ,555  Days  

1 ,555-4,068  Days  

4.068-9,202  Days  

.    9,202  +  Days 

Unknown 

Type  of  Ownership 

Voluntary „ 

Proprietary  

Govemment 

Unknown 

Hospice  Base: 

Freestanding 

Home  Health  Agency  

Hospital 

Unknown 


1.755 

1.143 

612 

88 
155 
152 
189 

76 

76 
148 

68 
162 

29 

17 

33 

102 

104 

65 

124 

66 

57 

41 

3 

438 
439 
439 
439 
0 

821 

756 

177 

1 

651 

651 

437 

16 


15,086 

12,995 

2.090 

476 
1.453 
2.960 
2.317 

549 

865 
1,693 

702 
1342 

138 

48 
138 
450 
392 
282 
290 
212 
137 
129 

12 

315 

1.164 

2.770 

10.836 

0 


7, 

6.706 

487 

3 

8.242 

4.073 

2.596 

174 


$1,600,527 

1.415,499 

185,028 

53,435 
164,613 
326,084 
251,746 

59,309 

85,963 
168,385 

84,373 
210,740 

10,852 

4.620 
13,438 
39,330 
35,140 
23,743 
25,412 
17,756 
12,343 
12,289 
957 

32,087 

113,549 

273,259 

1,181,632 

0 

832.891 

720.070 

47,330 

236 

877,025 

428,636 

272.480 

22,386 


$1,600,527 

1,416,030 

184,497 

55.769 
165,971 
326,984 
249,521 

58,359 

85,615 
165,986 

83,439 
214.321 

10.065 

4,690 
13,310 
39,165 
35,073 
23,656 
25,310 
17,688 
12.273 
12.456 
•    876 

32.077 

113.134 

273,948 

1,181.367 

0 

834,314 

718,637 

47,340 

236 

874,053 

430,987 

273,149 

22,337 


-0.0 

0.0 

-OJ 

4.4 

0.8 

0.3 

-0.9 

-1.6 

-0.4 

-1.4 

-1.1 

1.7 

-7.3 

1.5 
-1.0 
-0.4 
-0.2 
-0.4 
-0.4 
-0.4 
-0.6 

1.4 
-8.5 

-0.0 
-0.4 

0.3 
-0.0 

0.0 

0.2 

-0.2 

0.0 

02 

-03 

0.5 

0.2 

-0.2 


We  have  concluded  that  this 
regulation  will  have  an  impact  on  small 
hospices.  However,  the  provisions  of 
this  regulation  were  determined  by 
consensus  through  a  negotiated 
rulemaking  committee.  Based  on  all  of 
the  options  considered,  the  committee 
determined  that  the  provisions 
proposed  in  this  regulation  were 
favorable  for  the  hospice  community  as 
a  whole,  as  well  as  for  the  beneficiaries 
that  they  serve. 

We  have  also  determined,  and  the 
Secretary  certifies,  that  this  proposed 
rule  would  not  result  in  a  signiHcant 
economic  impact  on  a  substantial 
nimiber  of  small  entities  and  would  not 
have  a  significant  impact  on  the 
operations  of  a  substantial  number  of 


small  rural  hospitals.  For  these  reasons, 
we  are  not  preparing  analyses  for  the 
RFA  or  section  1102(b)  of  the  Act. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  regulation 
was  reviewed  by  the  Office  of 
Management  and  Budget. 

V.  Other  Information 

A.  Response  to  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  Federal  Register  documents 
pubhshed  for  comment,  we  are  not  able 
to  acknowledge  or  respond  to  them 
individually.  We  will  consider  all 
comments  we  receive  by  the  date  and 
time  specified  in  the  DATES  section  of 
this  preamble,  and,  if  we  proceed  with 


a  subsequent  document,  we  will 
respond  to  the  comments  in  the 
preamble  to  that  document. 

B.  Collection  of  Information 
Requirements 

This  document  does  not  impose 
information  collection  and 
recordkeeping  requirements. 
Consequently,  it  need  not  be  reviewed 
by  the  Office  of  Management  and 
Budget  under  the  authority  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

List  of  Subjects  in  42  CFR  Part  418 

Health  facilities.  Hospice  care. 
Medicare.  Reporting  and  recordkeeping 
requirements. 
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42  CFR  part  418  would  be  amended 
as  set  forth  below. 

PART  41fr-H0SPICE  CARE 

1.  The  authority  citation  for  part  418 
continue$  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Seclirity  Act  (42  U.S.C  1302  and 
1395hh). 

2.  In  §  418.306,  paragraph  (c)  is 
revised  to  read  as  follows: 

§  418.306    Detennination  of  payment 
amounts. 


(c)  Adj^istment  for  wage  differences. 
HCFA  will  publish  annually,  in  the 
Federal  Register,  a  hospice  wage  index 
based  on  the  most  current  available 
HCFA  hospital  data,  including  any 
changes  tb  the  definitions  of 
Metropolitan  Statistical  Areas.  The 
payment  rates  established  by  HCFA  are 
adjusted  ^y  the  intermediary  to  reflect 
local  differences  in  wages  according  to 
the  revisad  wage  index. 

(Catalog  DC  Federal  Domestic  Assistance 
Program  Nb.  93.773,  Medicare — Hospital 
Insurance;  and  Program  No.  93.774, 
Medicare— Supplementary  Medical 
Insurance  |*rogram) 

Dated:  May  16, 1996. 
Brace  C  Vtadeck, 

Administnttor.  Health  Care  Financing 
Administration. 

Dated:  Jine  27, 1996. 
Donna  E.  Shalala, 
Secretary. 

Appendi4 — United  States  Department 
of  Health  and  Human  Services 
Negotiatiag  Committee  on  the  Medicare 
Hospice  Wage  Index 

Committ^  Statement 

April  13,  L995 

The  Negotiating  Committee  on 
Medicare  Hospice  Wage  Index  has 
concurred  in  the  following 
recommendations,  considered  as  a 
whole,  concerning  the  wage  index  used 
to  adjust  lldedicare  payment  rates  for 
hospice  services  to  reflect  geographic 
diflierencek  in  wages: 

A.  Data  td  be  Used 

The  wage  index  for  hospices  will  be 
based  on  ^e  wage  index  used  by  the 
Health  C^  Financing  Administration 
(HCFA)  far  hospitals  under  the 
Medicare  Prospective  Payment  System, 
prior  to  reclassification.  This  means  that 
the  hospitjal  wage  index  will  not  be 
adjusted  to  take  into  account  the 
geographic  reclassification  of  hospitals 
in  accord^ce  with  sections 


1886(d)(8 


Social  Sedurity  Act 


(B)andl886(d)(10)ofthe 


The  hospital  wage  index  prior  to 
reclassification  will  be  referred  to  in  this 
statement  as  the  Raw  Index  and  will  be 
adjusted  as  provided  below  to  calculate 
what  will  be  referred  to  as  the  Revised 
Wage  Index. 

Special  provisions  governing  a 
transition  period  are  described  in 
ptiragraph  D  below. 

B.  Budget  Neutrality 

HCFA  will  determine  a  Budget 
Neutrality  Factor  that  will  be  applied  to 
achieve  budget  neutrality  during  and 
after  the  transition  period.  Budget 
neutrality  means  that,  in  a  given  year, 
estimated  aggregate  payments  for 
Medicare  hospice  services  using  the 
Revised  Wage  Index  will  equal 
estimated  payments  that  would  have 
been  made  for  the  same  services  if  the 
wage  index  adopted  for  hospices  in 
1983  (1983  Index)  had  remained  in 
effect.  HCFA  will  estimate  aggregate 
payments  for  Medicare  hospice  services 
using  the  best  available  utilization  data. 

C.  Adjustments 

Each  Raw  Index  value  will  be 
adjusted  in  one  of  two  ways  to 
determine  the  Revised  Wage  Index 
value  applicable  to  each  area. 

(1)  If  the  Raw  Index  value  for  any  area 
is  0.8  or  greater,  the  Revised  Wage  Index 
will  be  calculated  by  multiplying  the 
Raw  Index  value  for  that  area  by  the 
Budget  Neutrality  Factor. 

(2)  If  the  Raw  Index  value  for  any  area 
is  less  than  0.8,  the  Revised  Wage  Index 
will  be  the  greater  of  either: 

(a)  The  Raw  Index  value  for  that  area 
multiplied  by  the  Budget  Neutrality 
Factor;  or 

(b)  The  Raw  Index  value  for  that  area 
multiplied  by  1.15  (in  effect,  a  15- 
percent  increase),  but  subject  to  a 
maximum  index  value  of  0.8. 

D.  Transition  Period 

The  Revised  Wage  Index  will  be 
implemented  over  a  3-year  transition 
period  beginning  on  or  about  October  1, 
1996.  For  the  first  year  of  the  transition 
period,  a  blended  index  will  be 
calculated  by  adding  two-thirds  of  each 
1983  Index  value  for  an  area  to  one- 
third  of  the  Revised  Wage  Index  value 
for  that  area.  During  the  second  year  of 
the  transition  period,  the  calculation 
will  be  similar,  except  that  the  blend 
will  be  one-third  of  Uie  1983  Index 
values  and  two-thirds  of  the  Revised 
Wage  Index  values.  Ehiring  the  third 
year  the  Revised  Wage  Index  will  be 
fully  implemented. 

Throughout  the  transition  period,  new 
hospices  will  be  treated  the  same  as 
existing  hospices  based  in  the  same 
county. 


E.  Annual  Updates 

The  Revised  Wage  Index  will  be 
updated  annually,  so  that  it  is  based  on 
the  most  current  available  data  used  by 
HCFA  to  construct  the  hospital  wage 
index,  as  well  as  on  changes  by  the 
Office  of  Management  and  Budget  to 
Metropolitan  Statistical  Areas  as 
adopted  by  HCFA  in  calculating  the 
hospital  wage  index. 

HCFA  will  use  the  most  current 
hospital  cost  report  data  available  that 
allows  HCFA  to  publish  a  proposed  rule 
containing  wage  index  values  at  least  4 
months  in  advance  of  the  effective  date 
of  each  armual  update  to  the  Revised 
Wage  Index. 

F.  Effective  Date 

The  effective  date  of  a  final  rule 
revising  the  wage  index  as  stated  above 
should  be  October  1, 1996. 

G.  Statement  to  Accompany  Proposed 
and  Final  Hospice  Wage  Index  Notice 

The  proposed  rule  is  based  upon  a 
Committee  Statement  developed  by  a 
Negotiating  Committee  on  the  Medicare 
hospice  wage  index  which  was 
convened  under  the  Negotiated 
Rulemaking  Act.  A  new  hospice  wage 
index  is  needed  because  the  existing 
hospice  wage  index  is  based  on  a  1983 
wage  index  using  1981  Bureau  of  Labor 
Statistics  (BLS)  data  which  is  inaccurate 
and  outdated. 

The  Committee  reached^consensus; 
however,  this  means  only  that  all 
Committee  members  could  "live  with" 
the  agreement,  considered  as  a  whole, 
even  if  elements  of  that  agreement  were 
not  the  preferred  choice  of  individual 
Committee  members.  The  Committee 
Statement  reflects  those  issues  upon 
which  the  Committee  ultimately 
concurred,  but  does  not  address  many 
issues  that  were  considered  by  the 
Committee. 

The  Committee  considered  the 
appropriate  data  to  be  used  to  construct 
a  wage  index,  the  appropriateness  of 
retaining  a  0.8  floor,  budget  neutrality, 
and  how  to  structure  a  transition  to 
timely  update  the  index  yet  ensure 
access  to  hospice  care.  In  particular,  the 
Committee  considered  the  problems 
faced  by  hospices  that  would  receive 
significant  decreases  under  the  new 
wage  indices,  rural  hospices,  hospices 
with  low  wage  indices,  and  hospices 
that  may  have  disproportionately  high 
non-wage  costs. 

The  Committee  received  extensive 
information  from  experts  who  appeared 
before  the  Committee  and  from  the 
hospice  community,  and  sought  public 
input.  While  considerable  data  were 
reviewed,  the  Committee  acknowledges 
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that  hospice  data  collection  is  maturing 
and  encourages  its  continued 
development.  In  addition,  while  other 
issues  were  identified,  the  scope  of  the 
Committee's  negotiations  was  limited  by 
the  Notice  of  Intent  to  Negotiate. 

Given  these  constraints,  and  taking 
into  account  the  differing  and 
conflicting  interests  that  would  be 
significantly  afi^ected,  the  Committee 
sought  to  develop  a  wage  index  that 
would  be  as  accurate,  reliable,  and 
equitable  as  possible,  but  would  not 
thireaten  access  to  hospice  care. 

The  Committee  recognizes  that 
hospice  care  is  still  not  universally 
available.  The  Committee  further 
recognizes  that  there  may  be  geographic 
or  other  circumstances  that  inhibit  the 
provision  of  hospice  care.  The 
Committee  strongly  requests  that  HCFA 
consider  options  to  address  these  access 
problems. 

Reaching  consensus  was  a  long  and 
deliberative  process.  The  Committee 
concurred  that  the  wage  index  it 
recommends  will  be  better  both  for  the 
hospice  community  as  a  whole,  and  for 
the  Medicare  beneficiaries  it  serves, 
than  a  wage  index  developed  by  the 
traditional  rulemaking  process. 

Table  A.— VVage  Index  for  Urban 
Areas 


Table  A.— Wage  Index  for  Urban 
Areas— Continued 


Table  A.— Wage  Index  for  Urban 
Areas — Continued 


Urt>an  area  (Constituent  counties  or 
county  equivalents) 

Atxlene,  TX:  Taytor,  TX  „. 

Aguadilla,  PR: 

Aguada,  PR  

Aguadilla.  PR 

Moca,  PR 

Akron,  OH: 

Portage,  OH '. 

Summit,  OH  _ 

Abany,  GA: 

Dougherty,  GA 

Lee.  GA  

Alt>any-Schenectady-Troy.  NY: 

Albany.  NY 

Montgomery,  NY .....;........„.. 

Rensselaer,  NY  

Saratoga,  NY „.. 

Schenectady,  NY ^... 

Schoharie,  NY  

Albequerque,  NM: 

BemaJillo,  NM 

Sandoval,  NM 

Valencia.  NM 

AlexarKJha.  LA:  Rapides,  LA  „.. 

Allentown-BethlehenvEaston,  PA: 

Cartx)n,  PA 

Lehigh,  PA ^ 

Northampton,  PA , 

Altoona,  PA:  Blair,  PA 

Amarilk),  TX: 

Potter,  TX  

Randall,  TX 

Anchorage,  AK:  Anchorage,  AK 

Ann  Arbor,  Ml: 

Lenawee,  Ml 


Wage 
index 


0.9105 

0.7032 
0.7032 
0.7032 

1.0664 
1.0664 

0.8903 
0.8903 

0.8969 
0.8969 
0.8969 
0.8969 
0.8969 
0.8826 

1.0392 
0.9517 
0.9517 
0.9393 

1.0564 
1.0564 
1.0564 
1.0217 

0.9509 
0.9509 
1.4483 

1.0424 


Urt>an  area  (Constituent  counties  or 
county  equivalents) 

Livingston,  Ml  

Washtenaw,  Ml 

Anniston,  AL:  Calhoun,  AL  

AppletorvOshlcosh-Neenah,  Wl: 

Calumet,  Wl 

Outagamie.  Wl 

WinnetMigo,  Wl  

Arecibo.  PR: 

Aredbo,  PR 

Camuy,  PR  

Hatillo,  PR 

Asheville,  NC: 

Buncombe,  NC  

Madison,  NC 

Athens.  GA: 

Clarke.  GA „.. 

Madison,  GA ™ 

Oconee.  GA „ 

Atlanta.  GA: 

Barrow,  GA 

Bartow.  GA  

Carroll,  GA 

Cherokee,  GA 

Clayton,  GA  

Cobb.  GA „ 

Coweta.  GA 

De  Kato.  GA  „ 

Douglas.  GA  

Fayette.  GA  

Forsyth.  GA  .'. ..... 

Fulton,  GA  _...„.„......_„.. 

Gwinnett,  GA  

Henry,  GA 

Newton.  GA  

Pausing.  GA  .„ „„ 

Pickens.  GA „ 

Rockdale.  GA  ...„ 

SpaWing,  GA  

Walton.  GA  

Atlantic  City-Cape  May,  NJ: 

Atlantk:  City.  NJ „ 

Cape  May.  NJ , 

Augusta-Aiken,  GA-SC: 

Columbia.  GA 

McDuffie,  GA  „„...._ 

RKhmond.  GA  ..„ _ 

Aiken.  SC 

EdgefieW.  SC 

Austin-San  Marcos.  TX: 

Bastrop,  TX 

CakJwey,  TX  

Hays,  TX 

Travis,  TX  

Williamson.  TX 

BakersfieW,  CA:  Kern.  CA „.... 

Baltnwre.  MD: 

Anne  Arundel,  MD 

Baltimore,  MD  ..._ 

Baltimore  City,  MD  ....»..>. 

Carroll,  MD 

Harford,  MD 

Howard,  MO 

Queen  Annas,  MD 

Bangor,  ME:  Penotjscot,  ME 

Barnstable- Yarmouth,  MA: 

Barr^tat>le,  MA „ 

Baton  Rouge,  LA: 

Ascension,  LA „ 

East  Baton  Rouge,  LA 

Livingston,  LA 


Wage 
index 


1.2137 
12204 
0.8539 

0.9635 
0.9635 
0.9635 

0.7109 
0.7109 
0.7109 

0.9653 
0.8969 

0.9150 
0.9150 
0.9150 

0.9841 
0.9218 
0.9218 
0.9841 
0.9841 
0.9841 
0.9841 
0.9841 
0.9841 
0.9841 
0.9841 
0.9841 
0.9841 
0.9841 
0.9841 
0.9841 
0.9218 
0.9841 
0.9841 
0.9841 

1.1024 
1.1024 

0.9553 
0.9553 
0.9553 
0.9553 
0.8514 

0.8675 
0.8675 
1.0354 
1.0354 
1.0354 
1.1821 

1.0731 
1.0731 
1.0731 
1.0731 
1.0731 
1.0731 
1.0731 
0.9511 

1.1262 

0.9795 
0.9795 
0.9795 


Urban  area  (Constituent  counties  or 
county  equivalents) 

West  Baton  Rouge,  LA 

Beaumont-Port  Arthur,  TX: 

Hardin,  TX  

Jefferson,  TX  

Orange,  TX 

Beltingham,  WA:  Whatcom,  WA 

Benton  Hartxx,  Ml:  Berrien,  Ml  

Bergerv-Passak:,  NJ: 

Bergen,  NJ 

Passak:,  fU 

BHIings.  MT:  Yelk)wstone,  MT  ._ 

Bitoxi-Gulfport-Pascagouta.  MS: 

Hancock.  MS  

Harrison,  MS 

Jackson,  MS 

Bingtiamton.  NY: 

Broome.  NY 

Tioga.  NY : 

Birmingham.  AL 

Bkxjnt.  AL 

Jefferson.  AL  

SL  CJair.  AL 

Shetoy.  AL 

Bismarck,  ND: 

Burteigh,  ND 

Morton,  ND  _ 

Bloomington,  IN:  Monroe.  IN  

BioomingtorvNormal,  IL  McLean,  IL 
Boise  City,  ID: 

Ada.  ID 

Canyon,  ID 

BostorvBrockton-Nashua,  MA-NH: 

Bristol,  MA  

Essex,  MA  

Nortolk,  MA _. 

Ptymouth,  MA  ...„..„..._„..„...._.. 

Suffolk.  MA  _ 

Worcester,  MA _.. 

Haisborough.  NH  

Merrimack.  NH 

Rockingham.  NH  

Strafford,  NH 

BouWer-Longmont.  CO:  BouWer.  CO 

Brazoria.  TX:  Brazoria,  TX  

Bremerton,  WA:  Kitsap,  WA 

Brownsville-Hartingen-San      Benito, 

TX:  Cameron.  TX  

BryarvCollege  Statkm.  TX:  Brazos, 

TX 

Buffak>-Niagara  Falls,  NY: 

Erie,  NY  

Niagara,  NY „.;........ 

Burlington,  VT: 

Chittenden,  VT _ 

Franklin,  VT 

Grand  Isle,  VT  _.. 

Caguas,  PR: 

Caguas,  PR - 

Cayey,  PR  

Cklra,  PR 

Gurabo,  PR , 

San  Lorenzo,  PR 

Canton-Massilton,  OH: 

Carroll.  OH 

Stark.  OH 

Casper.  WY:  Natrona.  WY  

Cedar  Rapkte.  lA:  Linn,  lA 

Champaign-Urt>ana.  IL:  Champaign, 
IL  


Wage 
index 


0.9795 

0.9637 
0J637 
0.9637 
1.1034 
0.8838 

1.0989 
1.0989 
0.9594 

0.8844 
0.8844 
0.9816 

0.9490 
0.9490 

0.9915 
0.9915 
0.991S 
0.9915 

0.9400 
0.9400 
0.9154 
0.9934 

1.0470 
0.9277 

1.0535 
1.1410 
1.1410 
1.1410 
1.1410 
1.1410 
1.0607 
1.0320 
1.0320 
0.9713 
0.9713 
0.9985 
0.8860 
0.9834 

0.9185 

0.9157 

0.9764  ^ 
0.9052 

0.9674 
0J075 
0.9674 

0.7111 
0.7111 
0.7111 
0.7111 
0.7111 

0.9615 
0.9615 
0.9986 
0.9266 

1.0174 
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Table  A.— Wage  Index  for  Urban      Table  A.— Wage  Index  for  Urban      Table  A.— Wage  Index  for  Urban 
Areas— Continued  Areas— Continued  Areas— Continued 


Urban  area  (Constituent  counties  or 
equivalents) 


county ' 


ChartestwiNorth  Charteston.  SO: 

Berltetey.  SC _ „.... 

Chartoston,  SC  _, 

Dofchastef,  SC „. 

Charleston,  WV: 

Kanawha.  WV 

Putnam,  WV 

Chartotte-Oastonta-Rock    Hfll.    NC- 
SC:        . 

Cabartus,  NC 

Gaston,  NC 

Lincoln,  NC 

MecWanburg.  NC 

Rowan.  NC  : 

Union,  NC „ . 

YofV.  $C  

Chartottesville,  VA: 

AHjemarle,  VA 

Charlottesvifle  City.  VA -., 

Fluvanna,  VA  „ „ „ 

Green*,  VA „ 

Chattanooga.  TN-GA: 

Catoo«,  GA 

Dade.  GA .-..: 

WaJken.  GA  

Hamilton.  TN 

Marior\  TN 

Cheyenne,  WY:  Laramie.  WY  

Chicago.  IL; 

cooit.  (L „ :.. 

De  Ka|),  II „.. 

Du  Pa^,  IL  

Grundy,  fL ^ .„..„. 

Kane 

Kendal,  IL 

Lake,  II 

McHeity.  IL 

Wilt.  IL 

Chk»-Paradise,  CA:  Butte.  CA  

Cincinnati,  OH-KY-IN: 

Deartxirn,  IN 

Boone,  KY  J. 

Campbell,  KY 

Gallatin,  KY I........ 

Grant,  KY :._j. 

Kentonj  KY  

Pendleton,  KY „ 

Brown,  OH  

Clermom,  OH 

Hamilton,  OH  

Warrerx  OH  

Clarksville-Hopkinsville.  TN-KY: 

Chnstian.  KY 

Montgonery,  TN „ 

Cteveland-Uorain-Elyria.  OH: 

Ashtabula,  OH  

Cuyahoga,  OH 

Geauga,  OH  

Lake  Oh   .. ,      _ 

Lorain,  OH  

Medina^  OH  

Colorado  Spnngs.  CO:  El  Paso,  CO 

Columbia,  MO:  Boone,  MO  

Coiumbta,  9C: 

Lexingtt)n,  SC  

RichlantJ,  SC 

Columbus,  (fiA-AL: 

RussellJAL  _ „... 

Chattartoochee,  GA 


Wage 

index 


Urban  area  (Constituent  counties  or 
county  equivalents) 


1.0040 
1.0040 
1.0040 

1.0756 
1.0756 


0.9929 
0.9929 
0.9929 
0.9929 
0.9929 
0.9929 
0.9929 

1.1917 
1.1917 
1.1917 
1.1917 

0.9598 
0.9598 
0.9598 
0.9598 
0.9598 
0.9043 

1.1959 
0.9568 
1.1959 
1.1072 
1.0436 
1.0436 
1.1203 
1.1959 
1.1072 
1.0737 

1.0409 
0.9088 
1.0409 
1.0409 
0.8773 
0.8773 
1.0409 
0.8773 
0.9447 
1.0409 
1.0409 
1.0409 

0.8228 
0.8228 

0.9594 
1.1556 
1.1556 
1.1556 
1.0549 
1.1556 
1.0749 
1.0763 

0.9657 
0.9667 

0.8799 
0.8799 


lA- 


Harris,  GA 

Muscogee,  GA 
Columbus,  OH: 

Delaware.  OH 

FairfieW,  OH 

FranWin.  OH  

Licking.  OH  

Madison.  OH 

Pickaway.  OH .', 

Corpus  Christi.  TX: 

Nueces,  TX 

San  Patricio,  TX  

Cumberland,  MD-WV: 

Allegany,  MD  

Mineral.  WV 

Dallas.  TX: 

CoBln.  TX 

Dalas.  TX 

Denton.  TX  „... 

EHis.  TX  „„^.„.^... 

Henderson,  TX  

Hunt,  TX  

Kaufman,  TX ».^.^. 

Rockwall.  TX 

Danville.  VA: 

Danville  City,  VA 

Pittsylvania,  VA 

Davenport-Rock   Island-Moline, 
IL- 

Scott,  lA  ^ 

Henry.  IL 

Rock  Island,  IL 

Dayton-Springfiekj.  OH: 

Clark.  OH 

Greene,  OH  

Miami,  OH 

Montgomery.  OH  

Daytona  Beach,  FL: 

Flagler.  FL  

Volusia.  Ft „. 

Decatur,  AL: 

Lawrence,  AL „ 

Morgan,  AL 

Decatur,  IL:  Macon,  IL 

Denver,  CO: 

Adams,  CO ^;.^ 

Arapahoe,  CO ; '. 

Denver,  CO 

Douglas,  CO 

Jefferson,  CO  

Des  Moines,  lA: 

Polk.  lA  _„ 

Warren.  lA  „„ , 

Detroit,  Ml: 

Lapeer,  Ml  _.. 

Macomb.  Ml 

Monroe.  Ml  „.... 

Oakland.  Ml  

St.  Clair,  Ml 

Wayne,  Ml  

Dothan,  AL 

Dale,  AL 

Houston.  AL 

Dover,  DE:  Kent.  DE  

Dubuque,  lA:  DutKjque.  lA  

Duluth-Superior,  MW-WI: 

St.  Louis,  MN „_ 

Douglas,  Wl  ; 

Dutchess  County,  NY:  Dutchess,  NY 


Wage 

irKlex 


Urban  area  (Constituent  counties  or 
comity  equivaients) 


0.8335 
0.8799 

1.0392 
1.0392 
1.0392 
1.0392 
1.0392 
1.0392 

0.9505 
0.9505 

0.9368 
0.9368 

1.0574 
1.0574 
1.0574 
1.0574 
0.8770 
0.8770 
1.0574 
1.0574 

0.8818 
0.8818 


0.9543 
0.9543 
0.9543 

1.0825 
1.0825 
1.0825 
1.0825 

0.8959 
0.9621 

0.8303 
0.8303 
0.9366 

1.1763 
1.1763 
1.1763 
1.1763 
1.1763 

1.0272 
1.0272 
1.0272 

1.1817 
1.1817 
1.1817 
1.1817 
1.1817 
1.1817 

0.8565 
0.8565 
0.9202 
0.9768 

0.9440 
0.9440 
1.1038 


Wage 
index 


Eau  Claire,  Wl: 

Chippewa,  Wl  _ „ 

Eau  Claire.  Wl  

El  Paso.  TX:  El  Paso.  TX 

Elkhart-Goshen,  IN:  Elkhart.  IN 

Elmira.  NY:  Chemung,  NY 

Enid.  OK:  GarfieW.  OK 

Erie,  PA:  Erie,  PA  

Eugene-SphngfieW,  OR:  Lane,  OR 
Evansville-Henderson,  IN-KY: 

Posey,  IN  _ 

Vandertxjrgh,  IN  

Warrick.  IN 

Henderson,  KY 

Fargo-Moorhead,  ND-MN: 

Clay,  MN 

Cass,  ND  

FayetteviHe.  NC:  Cumberland.  NC  ... 
Fayettevilte-Springdale-Rogers,  AR: 

Benton,  AR  

Washington,  AR _ „ 

Flagstaff,  AZ-UT: 

Coconino,  AZ 

Kane,  UT  

Flint,  Ml:  Genesee,  Ml 

Fk)rence,  AL: 

Cotoert.  AL 

Lauderdale.  AL  _ 

Florence.  SC:  Fk>rence.  SC  

Fort  Collins-Loveland,  CO:  Larimer. 

CO 

Ft  Lauderdale,  FL:  Broward.  FL  

Fort  Myers-Cape  Coral.  FL  Lee.  FL 
Fort  Pierce-Port  St  Lucie.  PL- 
Martin.  FL  

St  Lucie.  FL 

Fort  Smith.  AR-OK: 

Crawford.  AR  „ 

Sebastian.  AR „ 

Sequoyah.  OK  

Fort  Walton  Beach,  FL  Okaloosa, 

FL  

Fort  Wayrte.  IN: 

Adams.  IN „ 

Allen.  IN 

De  Kalb.  IN  „ 

Huntington.  IN _ 

Wells,  IN  

Whitley.  IN  

Fort  Worth-Arlington.  TX: 

Hood.  TX  

Johnson,  TX  

Parker,  TX  

Tarrant,  TX  

Frenso.  CA: 

Fresrx).  CA  

Madera,  CA  

Gadsden,  AL:  Etowah.  AL . 

Gainesville.  FL:  Alachua.  FL  

Galveston-Texas    City.    TX:    Gal- 
veston, TX _ 

Gary,  IN: 

Lake,  IN „ 

Porter,  IN  

Glens  Falls.  NY: 

Warren,  NY 

Washington,  HY 

Gokjsboro,  NC:  Wayne,  NC  

Grand  Forks,  ND-MN: 

Polk.  MN „ I  0.8918 


0.9562 
0.9562 
0.9346 
0.9062 
0.9850 
0.8817 
0.9864 
1.0568 

0.9927 
0.9927 
0.9927 
0.9927 

0.9905 
0.9905 
0.9416 

OJBOOO 
0.8205 

0.9165 
0.8697 
1.1676 

0.8222 
0.8222 
0.8424 

0.9929 
1.1146 
0.9383 

1.0234 
1.0234 

0.9286 
0.9286 
0.9286 

0.8569 

0.8864 

0.9428 

0.9428 

0.8864 

0.8864. 

0.9428 

0.8962 
0.9750 
0.9750 
0.9750 

1.1944 
1.0689 
0.9312 
0.9824 

1.1795 

1.0917 
1.0917 

0.8909 
0.8909 
0.8648 
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Table  A.— Wage  Index  for  Urban 
Areas— Continued 


Table  A.— Wage  Index  for  Urban 
Areas— Continued     • 


Table  A.— Wage  Index  for  Urban 
Areas— Continued 


Urban  area  (Constituent  counties  or 
county  equivalents) 


Grand  Forks,  ND 

Grand  Junction,  CO:  Mesa,  CO  

Grand      Rapids-Musl^egorvi-loUand, 
Ml: 

Allegan,  Ml 

Kent,  Ml  _>......... _~ 

Muskegon,  Ml 

Ottawa,  Ml  „ ..... 

Great  Falls,  MT:  Cascade,  MT 

Greeley,  CO:  WeW,  CO 

Green  Bay.  Wl:  Brown,  Wt  

Greensboro-Winston-Saleno-High 
Point  NC: 

Alamance,  NC  -.. 

Davidson,  NC  „...~ 

Davie,  NC  !.-.... 

Forsyth,  NC -.. 

Guilford,  NC 

Randolph.  NC 

Stokes,  NC  

Yadkin,  NC  

Greenville,  NC:  Pitt,  NC 

Greenville-Spartanburg-Anderson, 
SC: 

Anderson.  SC  

Cherokee,  SC — 

Greenville,  SC  

Pk*ens,  SC -.. 

Spartanburg.  SC 

Hagerstown,  MD:  Washington,  MD 
Hanulton-Middletown.    OH:     Butler. 

OH  

Harrisburg-Let)anon-Carlisle.  PA: 

Cumberland.  PA  

Dauphin.  PA  

Let>anon.  PA 

Perry.  PA  

Hartford.  CT: 

Hartford.  CT 

Litchfield.  CT „..........._...... 

Middlesex.  CT 

Tolland.  CT 

Hattiesburg,  MS: 

Foaest,  MS 

Lamar.  MS 

Hk^kory-MorgantorvLenoir,  NC: 

Alexander.  NC 

CaWwell.  NC .. 

Catawt)a,  NC 

Honolulu.  HI:  Honolulu,  HI 

Houma,  LA: 

Lafourche,  LA  

Terreborine,  LA 

Houston.  TX: 

Chambers.  TX  „ 

Fort  Bend,  TX _.. 

Harris,  TX  ...._ » 

Uberty.  TX  

Montgomery,  TX 

Waller,  TX __ 

Huntington-Ashland,  WV-KY-OH: 
Boyd,  KY 

Carter.  KY 

Greenup.  KY 

Lawrence,  OH _: 

Cabell,  WV _ 

Wayne.  WV ~ 

Huntsville.  AL: 

Limestone,  AL ».... 


Wage 
index 


0.9716 
0.8504 


0.9880 
1.0236 
0.9778 
1.0236 
0.9974 
1.0673 
0.9869 


0.8944 
0.9691 
0.9691 
0.9691 
0.9691 
0.9691 
0.9691 
0.9691 
0.8881 


0.8995 
0.8547 
0.9491 
0.9491 
0.9491 
0.9995 

1.0338 

1.0511 
1.0511 
1.0511 
1.0511 

1.1493 
1.1493 
1.1493 
1.1493 

0.8013 
0.8013 

0.9408 
0.9408 
0.8728 
0.9408 
1.1714 

0.9328 
0.9328 

0.8858 
1.0897 
1.0897 
1.0897 
1.0897 
1.0897 

0.9803 
0.9803 
0.9803 
0.9803 
0.9803 
0.9803 

0.8215 


Urban  area  (Constituent  counties  or 
county  equivalents) 

Madison,  AL 

Indianapolis,  IN: 

Boor>e,  IN 

Hamilton.  IN _ 

Hancock,  IN ^ 

Hendricks,  IN 

Johnson,  IN  

Madteon,  IN  

Morgan,  IN 

Shelby,  IN  _ 

Iowa  City,  lA:  Johrtson,  lA 

Jackson,  Ml:  Jackson.  Ml 

Jackson.  MS: 

Hind*.  MS „. 

Madison,  MS _ 

Rankin.  MS  — 

Jackson.  TN:  Madison,  TN 

Jacksonville,  FL: 

Clay.  FL  -. 

Nassau.  FL . 

St.  Johns.  FL  

Jacksonville.  NC:  Onstow,  NC 

Jamestown,  NY:  Chautaqua,  NY 

Janesville-Betoit.  Wl:  Rock,  Wl  

Jersey  City.  NJ:  Hudson.  NJ  

Johnson  City-Kingsport-Bristol,  TN- 
VA: 

Carter.  TN - 

Hawkins,  TN  

Sullivan.  TN 

UnKoi.  TN 

Washington,  TN 

Bristol  City.  VA  „ 

Scott.  VA 

Washington,  VA 

Johnstown,  PA: 

Cambria.  PA 

Somerset.  PA  

Joplin.  MO: 

Jasper,  MO 

Nevrton,  MO 

Kalamazoo-Battlecreek,  Ml: 

Calhoun.  Ml  

Kalamazoo.  Ml 

Van  Buren.  Ml  ; 

Kankakee,  IL:  Kankakee.  IL 

Kansas  City.  KS-^0: 

Johnson.  KS  

Leavenworth.  KS  

Miami,  KS  

Wyandotte,  KS 

Cass.  MO «.... 

Clay.  MO 

Clinton.  MO _. 

Jackson,  MO _. — 

Lafayette.  MO 

Platte,  MO 

Ray,  MO  -. 

Kenosha.  Wl:  Kenosha.  Wl  

KHIeen-Temple,  TX: 

Bell.  TX 

Coryell,  TX .'. - ~ 

Knoxville,  TN: 

Anderson.  TN  

BkHjnt,  TN 

Knox.  TN 

Loudon.  TN 

Sevier,  TN _ ^« 


Wage 

index 


Urban  area  (Constituent  counties  or 
county  equivalents) 


0.8889 

1.0568 
1.0568 
1.0568 
1.0568 
1.0568 
0.9979 
1.0568 
1.0568 
1.0568 
1.0965 
1.0080 

0.8872 
0.8872 
0.8872 
0.8281 

0.9814 
0.9814 
0.9814 
Q.9814 
0.8565 
0.8477 
0.9009 
1.1307 


0.9317 
0.9317 
0.9317 
0.9317 
0.9317 
0.9317 
0.9317 
0.9317 

0.9862 
0.9862 

0.9053 
0.9053 

1.0808 
1.1943 
1.0042 
0.9283 

0.9897 
0.9897 
0.9897 
0.9897 
0.9983 
0.9983 
0.8886 
0.9983 
0.9983 
0.9983 
0.9983 
1.0545 

0.9941 
0.9941 

0.9150 
0.9150 
0.9150 
0.8343 
0.9150 


Union,  TN  _.. 

Kokomo,  IN: 

Howard.  IN 

Tipton.  IN  

La  Crosse,  WMWIN: 

Houston.  MN _ _ 

La  Crosse.  Wl — __ 

Lafayette.  LA: 

Acadut.  LA  _ 

Lafayette.  LA  ^..„... 

St  Landry,  LA 

St.  Martn,  LA 

Lafayette.  IN: 

Clinton.  IN 

Tippecarxw.  IN  

Lake  Charles,  LA:  Cak:asteu.  LA  

Lakeland-Winter    Haven,    FL-    Polk. 

FL 

Lancaster.  PA:  Lancaster,  PA 

Lansing-East  Lansing,  Ml: 

Clinton,  Ml  

Ingham.  Ml _ 

Laredo.  TX:  Webb.  TX 

Las  Cruces,  NM:  Dona  Ana,  NM 

Las  Vegas.  NV-AZ: 

Mohave.  AZ .. 

Clark.  NV  

Nye.  NV  ™ 

Lawrence.  KS:  Douglas.  KS 

Lawton,  OK:  Comanche,  OK 

Lewiston-Aubum,      ME:  - 

Androscoggin.  ME „ 

Lexington,  KY: 

Bourbon,  KY  ...„ 

Clark.  KY 

Fayette.  KY 

Jessamine,  KY _ 

Madison.  KY . 

Scott.  KY ....„_.....„.».»„ 

Woodford.  KY  . . 

Uma.  OH: 

Allen.  OH  „ 

Auglaize,  OH  — 

Lincoln,  NE:  Lancaster,  NE  

Little  Rock-North  Little  Rock.  AR: 

Faulkner.  AR 

Lonoke,  AR „ 

Pulaski,  AR 

Saline.  AR 

Longview-MarshaN.  TX: 

Gregg.  TX  - 

Harrison,  TX  

Upshur.  TX  

Los  Angetes-Lor>g  Beach.  CA:  Los 

Angeles,  CA  

Louisville,  KY-IN: 

Clark,  IN __ 

Ftoyd.  IN  

Harrison.  IN  -.._.. ~.-. 

Scott,  IN 

Bullitt.  KY _ 

Jefferson.  KY — 

OkJham.  KY  

Lubbock,  TX:  Lubbock.  TX „ 

Lynchburg,  VA: 

Amherst.  VA  — 

Bedford  City.  VA 

Bedford.  VA  

Campbell.  VA 


Wage 
index 


0.9150 

0.9468 
0.9468 

0.8783 
0.9337 

0.8469 
0.9698 
0.8469 
0.9698 

0.8857 
0.9194 
0.9505 

0.9304 
1.0326 

1.0562 
1.0562 
1.0562 
0.8374 
0.8651 

0.9796 
1.2001 
1.0632 
0.9598 
0.9149 

0.9453 

0.9366 
0.9366 
0.9366 
0.9366 
0.8400 
0.9366 
0.9366 

0.9774 
0.9774 
0.9027 

0.9861 
0.9861 
0.9861 
0.9861 

0.8763 
0.8763 
0.8465 

1.3075 

1.0599 
1.0599 
1.0599 
0.9077 
1.0599 
1.0599 
1.0599 
0.9764 

0.9022 
0.8531 
0.8531 
0.9022 
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Table  A.— Wage  Index  for  Urban 
Areas — Continued 


Urban  area  (Constituent  counties  Of 
county  equivalents) 


Lynqhburg  City,  VA 

Macon,  QA: 

BibU  GA  ..... 

Hou$ton,  GA 

Jon^,  GA ^... 

Pea««i.  GA  

Twiggs,  GA  ... 

Madison,  Wl  :  Dane.  Wl  

MansfieW,  OH: 

Cravffofd,  OH  ....... 

Richland,  OH  

Mayaguez.  PR: 

Anaaco,  PR „ 

Cabo  Roio,  PR     

Hormigueros,  PR  

Mayaguez,  PR 

Sahara  Grande,  PR 

San  German,  PR  

McAllen-gdinburg-Mission,    TX:    Hi- 
dalgo, TX 

Medford-AsWand,  OR:  Jackson,  OR 
Melboume-Titusville-Palm   Bay,   FU 

Brevard.  Fl  ..„ 

Memphis,  TN-AR-MS: 

Crittehden,  AR :..... 

De  S^o,  MS 

Fayete,  TN 

Shelby,  TN 

Tipton,  TN 

Merced,  CA:  Merced,  CA  

Miami,  FU  Dade,  FL 

MiddlesejfrSomerset-Hunterdon.  NJ: 

Hunterdon,  NJ  

Middlesex.  NJ „ 

Som*set.  NJ 

Milwaukee-Waukesha,  Wl: 

Milwaukee,  Wl  _ 

Ozaukee,  Wl „.. . 

Washington,  Wl  

Waukesha,  Wl  _ 

Minneapo»s-St  Paul,  MN-WI: 

Anoka,  MN 

Carver,  MN  

Chisago,  MN 

Dakot^,  MN 

Hennepin,  MN 

lsanti,i  MN  

Rams0y,  MN 

Scott,  MN 

Sherlxjrne,  MN 

Washington,  MN 

Wright  MN 

Piercev  Wl  

'  St.  Cr6ix,  Wl  

Mobile,  ALi 

BaWwin,  AL .> 

■   Mobile,  AL „ 

Modesto,  CA:  Stanislaus,  CA 

MonmouttvOcean,  NJ: 

Monmouth,  NJ  _ 

Ocear\  NJ 

Monroe,  iA:  Ouachita,  LA 

Montgomefy,  AL 

Autau^  AL „ 

EirTX)r8.  AL 7. 

Montgomery,  AL 

Muncie,  IN:  Delaware,  IN  

Myrtle  Bea«h.  SC:  Hoiry,  SC  

Naples,  FL:  Collier,  FL 

Nashville,  TN: 


Wage 
index 


UrtMin  area  (Cortstituent  counties  or 
county  equivalents) 


0.9022  Cheatham.  TN 

Davidson,  TN ^. 

0.9709  Dckson.  TN 

0.9709  Robertson.  TN  . 

0.9709  Rutherford  TN 

0.9709  Sumner,  TN  .,..„  . 

0.8792  Williamson.  TN  

1.0400  Wilson,  TN 

Nassau-Suffolk.  NY: 

0.9129  Nassau.  NY  

0.9151  Suffolk.  NY 

New       Haven-Bridgeport-Stamlbfd- 
0.6938        Danbury-Waterbury,  CT: 

0.6938  FairfieW,  CT 

0.6938  New  Haven.  CT •. 

a6938     New  London-Nonwich.  CT:  New  Lon- 

0.6938        don,  CT 

0.6938     New  Orleans,  LA: 

Jefferson,  LA  

0.8594  Orleans,  U\ 

1.0138  Plaquemines.  LA  . 

St  Bernard.  LA 

0.9443  SL  Charles.  LA „.. 

St.  James,  LA 

1 .01 10  St.  John  The  Baptist.  LA 

1 .01 1 0  St.  Tammany,  LA 

0.8229     New  York,  NY: 

1.0110  Bronx.  NY  

1 .01 1 0  Kings.  NY „ 

1.0513  New  York.  NY „ 

1.1198  Putnam,  NY. _ 

Queens,  NY 

1.0911  Rrchmond,  NY  _. 

1 .091 1  Rockland,  NY 

1  .OS  1 1  Vestchester,  NY 

■Jt     .fk.  NJ: 

1^.0449  Essex.  NJ  

1.0449  Morris,  NJ  

1.0449  Sussex.  NJ  

1.0449  Unkxi.  NJ 

Warren.  NJ  

1.0659     Newburgh.  NY-PA: 

1.0669  Orange,  NY „ 

1.0659  Pike,  PA „ . 

1.0659     Norfolk-Virginia 
1.0669        News,  VA-NC: 

1.0659  Cunituck,  NC  

1.0659  Chesapeake  City.  VA  ., 

1.0659  Gloucester,  VA  

0.9662  Hampton  City,  VA 

1 .0659  Isle  of  Wight,  VA 

1.0659  James  City,  VA 

0.9319  Mathews,  VA  

1 .0659  Newport  News  City,  VA 

Norfolk  City,  VA  

0.9070  Poquoson  City,  VA  

0.9070  Portsmouth  City,  VA  .... 

1.0960  Suffolk  City,  VA  

Virginia  Beach  City  VA 
1 .0400  Williamsburg  City.  VA  .. 

1.0400  York.  VA  

0.9300    Oakland.  CA: 

Alameda,  CA  „, 

0.9323   •        Contra  Costa,  CA' 

0.9323    Ocala,  FL;  Marion,  FL 

0.9323     Odessa-Midland,  TX: 

0.9970  Ector,  TX 

0.8058  Mklland,  TX  

0.9412     Oklahoma  City,  OK: 

Canadian,  OK 


Beach-Newport 


Wage 
index 


1.1445 
1.1445 
1.1445 
1.1445 
1.1445 
1.1445 
1.1445 
1.1445 

1.2838 
1.2838 


1.2207 
1.1591 

1.1440 

1.0126 
1.0126 
a8896 
1.0126 
1.0126 
0.8896 
1.0126 
1.0126 

1.4070 
1.4070 
1.4070 
1.4070 
1.4070 
1.4070 
1.4070 
1.4070 

1.1686 
1.1686 
1.1686 
1.1686 
1.1162 

1.0531 
1.0713 


0.8619 
0.9490 
0.9490 
0.9490 
0.8630 
0.9490 
0.8630 
0.9490 
0.9490 
0.9490 
0.9490 
0.9490 
0.9490 
0.9490 
0.9490 

1.3699 
1.3699 
0.9934 

0.9545 
1.0230 

1.0074 


Table  A.— Wage  Index  for  Urban 
Areas — Continued 


Urt)an  area  (Cor^tituent  counties  or 
county  equivalents) 


Cleveland.  OK  , 

Logan.  OK , 

McClain,  OK  

Oklahoma,  OK 

Pottawatomie,  OK 

Olymp«a,  WA;  Thurston.  WA  

Omaha.  NE-IA: 

Pottawattamie,  IA  „ 

Cass.  NE  „ 

Douglas,  NE  

Sarpy,  NE  

Washington,  NE 

Orange  County,  CA:  Orange.  CA 
Orlando.  FL 

Lake,  FL 

Orange,  Pi  , 

Osceola,  FL 

Seminole,  FL  , 

Owensboro,  KY:  Daviess,  KY 

Panama  City.  FL:  Bay.  FL 

Parkersburg-Marietta,  WV-OH: 

Washington,  OH  

Wood,  WV  

Pensacola,  FL: 

Escambia,  FL .'.. 

Santa  Rosa.  FL  

Peoria-Pekin,  IL: 

Peoria,  IL  

Tazewell.  IL  .... .'....„ 

Woodford,  IL 

Philadelphia,  PA-NJ: 

Burlington,  NJ  

Camden,  NJ ;. 

Gk)ucester.  NJ 

Salem,  NJ  , 

Bucks,  PA „ 

Chester,  PA  „ 

Delaware,  PA 

Montgomery,  PA _ 

Philadelphia,  PA  

Phoenix-Mesa,  AZ: 

Maricopa,  A2  

Pinal,  A2 

Pine  Bluff,  AR:  Jefferson,  AR 

Pittsburgh,  PA: 

Allegheny,  PA 

Beaver,  PA  

Butler,  PA  

Fayette,  PA 

Washington,  PA 

Westmoreland,  PA „ 

Pittsfield,  MA:  Berkshire,  MA 

Ponce,  PR: 

Guayanilla,  PR 

Juana  Diaz,  PR  

Penuelas,  PR 

Ponce,  PR 

ViWalba,  PR  . 

Yauco.  PR  _ 

Portland,  ME: 

Cumberiand,  ME 

Sagadahoc,  ME  

Yortc,  ME 

Portland-Vancouver,  OR-WA: 

Clackamas,  OR  

Columbia,  OR  : „ 

Multnomah,  OR  _ 

Washington,  OR  , 

Yamhill,  OR  ,...„ _ 


Wage 
index 


1.0074 
1.0074 
1.0074 
1.0074 
1.0074 
1.0840 

0.9293 
0.8650 
0.9293 
0.9293 
0.9293 
1.2549 

0.9164 
1.0133 
1.0133 
1.0133 
0.8565 
0.8926 

0.9459 
0.9459 

0.8993 
0.8993 

1.0629 
1.0629 
1.0629 

1.1812 
1.1812 
1.1812 
1.1222 
1.1812 
1.1812 
1.1812 
1.1812 
1.1812 

1.0913 
0.9435 
0.8660 

1.1058 
1.0701 
1.0338 
1.1058 
1.1058 
1.1058 
1.0275 

0.7058 
0.7058 
0.7058 
0.7058 
0.7058 
0.7058 

0.9841 
0.9841 
0.9841 

1.1451 
1.0340 
1.1451 
1.1451 
1.1451 


Clark,  WA  |   i.i202 
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Table  A.— Wage  Index  for  Urban 
Areas— Continued 


Table  A.— Wage  Index  for  Urban 
Areas— Continued 


Table  A.— Wage  Index  for  Urban 
Areas— Continued 


Urban  area  (Constituent  counties  or 
county  equrvaients) 


Providence-Warynck,  Rl: 

Bristol,  Rl  „.. 

Kent,  Rl 

Newport,  Rl 

Providence,  Rl  

Washington,  Rl  „ 

Provo-Orem,  UT:  Utah.  UT 

PueWo,  CO:  Pueblo,  CO  

Punta  Gorda.  FL:  Charlotte,  FL  .. 

Racine,  Wl:  Racine,  Wl  

Raleigh-Durham-Chapel  Hill,  NC: 

Chatham,  NC  .................... 

Durtiam,  NC -. ;.. 

Franklin,  NC 

Johnston,  NC 

Orange,  NC  

Wake,  NC  

Rapid  City,  SD:  Pennington,  SD 

Reading.  PA:  Berks,  PA  

Redding.  CA:  Shasta,  CA 

Reno.  NV:  Washoe,  NV 

Rrchland-Kenneviflck-Pasco,  WA: 

Benton,  WA  

Franklin,  WA 

Rrchmond-Peterstxjrg,  VA: 

Charies  City  County,  VA  

Chesterfield,  VA 

Cokxiial  Heights  City,  VA  .... 

DinwkJdie,  VA  

Goochland,  VA  

Hanover,  VA ._.. 

Henrico,  VA  „ 

Hopewell  City,  VA 

New  Kent,  VA  

Petersburg  City,  VA 

Powhatan,  VA 

Prince  George,  VA 

Rchmorxj  City,  VA  

Riverside-San  Bernardino,  CA: 

RiverskJe.  CA 

San  Bemardvw,  CA  

Roanoke,  VA: 

Botetourt,  VA  

Roanoke,  VA  

Roanoke  City,  VA 

Salem  City.  VA  

Rochester.  MN:  OInnsted,  MN  .... 
Roctiester.  NY: 

Gerwsee.  NY 

Livingston,  NY  — 

Monroe,  NY 

Ontano,  NY „ 

Orleans,  NY „.. 

Wayne.  NY  

Rockford,  IL 

Boone,  IL 

Ogle,  IL 

Winnebago,  IL  

Rocky  Mount,  NC: 

Edgecombe,  NC 

Nash,  NC 

Sacramento,  CA: 

El  Dorado,  CA  _.. 

Placer,  CA  _.. 

Sacramento,  CA  

Saginaw-Bay  City-Mklarx],  Ml: 

Bay,  Ml  .-.. 

Mklland,  Ml „ 

Saginaw,  Ml  .... ..»« 

SL  CkHXJ,  MN: 


Wage 
index 


1.0432 
1.0432 
1.0432 
1.0432 
1.0432 
0.9894 
1.0718 
0.8753 
0.9827 

0.9100 
1.0213 
1.(l213 
0.9100 
1.0213 
1.0213 
0.8327 
1.0220 
1.1132 
1.2595 

0.9896 
0.9896 

0.9159 
0.9159 
0.9159 
0.9159 
0.9159 
0.9159 
0.9159 
0.9159 
0.9159 
0.9159 
0.9159 
0.9159 
0.9159 

1.1875 
1.1875 

0.9785 
0.9785 
0.9785 
0.9785 
1.0634 

0.9201 
1.0333 
1.0333 
1.0333 
1.0333 
1.0333 

1.0166 
0.8976 
1.0166 

0.8831 
0.8831 

1.1985 
1.1985 
1.1985 

1.0692 
1.0692 
1.0692 


Urt>an  area  (Constituent  counties  or 
county  equivalsnts) 

Benton,  MN „„ „. 

St.  Joseph,  MO: 

Andrews,  MO 

Buchanan,  MO _ 

St  Louis,  MO-IL 

Clinton,  IL  

Jersey,  IL 

Madison,  IL ;.. 

Monroe.  IL  ~. 

SL  Clair,  IL ~ 

Franklin,  MO _ 

Jefferson,  MO 

Lincoln.  MO  

St  Charies.  MO 

St  Louis.  MO 

St  Louis  City,  MO  

Warren.  MO 

Salem.  OR: 

Marion.  OR  

Polk,  OR  

Salinas,  CA:  Monterey,  CA 

Salt  Lake  City-Ogden,  UT: 

Davis,  UT 

Salt  Lake,  UT 

W^eber,  UT  

San  Angeto,  TX:  Tom  Green,  TX  .... 
San  Antonio,  TX: 

Bexar,  TX 

Comal.  TX 

Guadalupe.  TX  

Wilson.  TX  

San  Diego.  CA:  San  Diego,  CA  

San  Frarxasco,  CA: 

Marin,  CA 

San  Francisco,  CA  

San  Mateo,  CA 

San  Jose,  CA:  Santa  Clara.  CA 

San  Juan-Bayamon.  PR: 

Aguas  Buenas.  PR  

Barcekxieta.  PR  

Bayamon.  PR  

Canovanas.  PR  

Carolina,  PR — 

Catano,  PR «..»......„. 

Ceiba.  PR  ...... 

Connerio,  PR 

Corozal,  PR  

Dorado,  PR 

Fajardo,  PR  

FtofkJa,  PR ,... — 

Guaynabo,  PR 

Humacao,  PR 

Juncos,  PR  ~. 

Los  Piedras,  PR  

Loiza,  PR 

Luguillo,  PR  „ 

Manati,  PR 

Mofovis,  PR 

Naguabo,  PR 

Naranjito,  PR  

Rk>  Grande,  PR 

San  Juan,  PR  „ 

Toa  Alta,  PR 

Toa  Baja,  PR ~ 

Trujilto  Alto,  PR 

Vega  Alta,  PR - 

Vega  Baja,  PR _. 

Yabucoa,  PR  


Wage 
index 


Urt)an  area  (Constituent  counties  or 
county  equivalents) 


0.9217 
0.9217 

0.8562 
0.9636 

0.9649 
0.9561 
0.9561 
1.0329 
0.9649 
1.0329 
1.0329 
0.8683 
1.0329 
1.0329 
1.0329 
0.8683 

1.0516 
1.0616 
1.3392 

0.9872 
0.9872 
0.9872 
0.8859 

1.0003 
1.0003 
1.0003 
0.8373 
12234 

1.4361 
1.4361 
1.4361 
1.3749 

0.7103 
0.7103 
0.7103 
0.7103 
0.7103 
0.7103 
0.7103 
0.7103 
0.7103 
0.7103 
0.7103 
0.7103 
0.7103 
0.7103 
0.7103 
0.7103 
0.7103 
0.7103 
0.7103 
0.7103 
0.7103 
0.7103 
0.7103 
0.7103 
0.7103 
0.7103 
0.7103 
0.7103 
0.7103 
0.7103 


San  Luis  Ot)tspo-Atascadero-Paso 
Robies,  CA:  San  Luis  Obispo,  CA 

Santa  6art>ara-Santa  Maria-Lompoc, 
CA:  Santa  Bartjara.  CA 

Santa  Cruz-Watsonviile,  CA:  Santa 
Cruz,  CA 

Santa  Fe,  NM: 

Los  Alamos,  NM 

Santa  Fe,  NM 

Sarrta  Rosa.  CA:  Sonoma,  CA  ._ 

Sarasota-Bradenton.  FL* 

Sarasota,  FL  ._.._„„............._„.. 

Savannah,  GA: 

Bryan,  GA  

Chattiam,  GA 

Effingham,  GA  

Scrantorv- Witkes-Barre— Hazleton, 
PA: 

Columbia,  PA „ 

Lackawanna,  PA 

Luzeme,  PA 

Wyoming,  PA _ 

Seattle-Bellevue-Everett  WA: 

Island,  WA _.... 

King.  WA 

Snohomish,  WA „ 

Sharon,  PA;  Mercer.  PA  

Sheboygan,  Wl:  Sheboygan.  Wl  

Sherman-Denison,  TX:  Grayson,  TX 

Shreveport-Bossier  City,  LA: 

Bossier,  LA  

Caddo,  LA 

Webster,  LA 

Skxjx  City,  lA-NE: 

Woodbury,  lA 

USKOl&f  Nt   •■■»•>■•••«•••••••••>••-*•■■» 

Skxix  Falls,  SD: 

Lincoln,  SD  

Minnehaha,  SD 

South  Bend,  IN:  St  Joseph.  IN  

Spokane,  WA:  Spokane,  WA  

Springfiekl.  IL 

Menard,  IL  

Sangamon,  IL 

Springfiekj.  MO: 

Christian,  MO _.....„..».._«.... 

Greene,  MO „ 

Webster.  MO 

SpringfieM,  MA: 

Hampden,  MA 

Hampshire,  MA 

State  College,  PA:  Centre,  PA 

Steubenville-Weirton,  OH-WV: 

Jefferson,  OH  

Brooke,  WV  

Hancock,  WV _. 

Stockton-Lodi,  CA:  San  Joaquin,  CA 

Sumter.  SC:  Sumter,  SC  

Syracuse,  NY: 

Cayuga.  NY _ 

Madison,  1^ 

Orx>ndaga,  f^ 

Oswego,  NY  — 

Tacoma,  WA:  Pierce.  WA 

Tallahassee.  FL 

Gadsden,  FL „ 

Leon,  FL  

Tampa-St.  Petersburg-Cteanvater, 
FL 


Wage 
irxlex 


1.0820 

1.1398 

1.2359 

1.0014 
1.0014 
12324 

0.9584 
1.0047 

0.9218 
0.9911 
0.9911 


0.9626 
0.9626 
0.9626 
0.9626 

1.0345 
1.1286 
1.1286 
0.9555 
0.8571 
0.9072 

1.0442 
1.0442 
0.8877 

0.9858 
0.9858 

0.8372 
0.9357 
0.9504 
1.1205 

1.0757 
1.0757 

0.9157 
0.9157 
0.8313 

1.0329 
1.0329 
1.0214 

0.9448 
0.9448 
0.9448 
1.1789 
0.8058 

0.9131 
1.3105 
1.3105 
1.3105 
1.0811 

0.9143 
0.9143 
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Table  A-— Wage  Index  for  Urban 
Areas — Continued 


Table  A.— Wage  Index  for  Urban 
Areas — Continued 


Table  B.— Wage  Index  for  Rural 
Areas — Continued 


Urban  area  (Constrtuent  counties  or 
county  equivalents) 

\ 

Hemartdo,  FL 

HiUsbofough,  FL  .„.™..^™._, 

Pasco,  FL  

Pinetlai,  FL 

Terre  Haute,  IN: 

Clay,  IN 

Vemiillton,  IN  

Vigo,  IM „ 

Texarkana.  AR-Texarkana,  TX: 

OOWIG,  TX  .....•.•«••••..»,..•.•».... 

Toledo,  OHt 

Fulton,  OH  .„ „ 

Lucas.  OH „ 

Wood.  OH 

Topeka,  KSt  Shawnee,  KS  .; 

Trerrton,  NJk  Mercer,  NJ 

Tucson.  AZj  Pinia,  AZ  ;.„.. 

Tulsa.  OK: 

Creek.  OK _ 

Osage,  OK . 

Rogers,  OK . 

Tulsa,  OK 

Wagoner,  OK 

Tuscaloosa,  AL:  Tuscatoosa.  AL 

Tyler,  TX:  gmitti.  TX 

UtKa-Romek  NY: 

Herkimer.  NY 

Oneida,  NY 

VaRejo-Fairfekt-Napa.  CA: 

Napa,  CA  

Solano,  CA  _ 

Ventura,  CA:  Ventura,  CA  „ 

Vk:toria,  TX:  Victoria,  TX  : 

Vineland-Millville-Bridgeton.  NJ: 

Cun*)erland,  NJ  

Visalia-Tulafe-PortervHie.  CA: 

Tulare,  CA  

Waco,  TX:  McLennan,  TX  

Washington,  DC-MI>-VA-WV: 

District  of  Columbia.  DC 

Calvert,  MD „ 

Chartes,  MD 

Frederick,  MD  

Montgoniery,  MD  

Pnnce  Georges,  MD „ 

Alexan<Jria  City.  VA  ..„ 

Ariington,  VA 

Clarke,  VA  

Culpepper,  VA  „ ;. 

Fairfax,  VA 

Fairfax  City.  VA  

Falls  Church  City.  VA  

Fauquier,  VA 

Fredencksburg  City,  VA  

King  George,  VA  

Loudoun,  VA „ 

Manasgas  City.  VA _ 

Manasaas  Park  City.  VA  

•Prince  William,  VA 

Spotsylvania,  VA  

Stafford.  VA  ; 

Warren,  VA  

Berkeley,  WV 

Jefferson,  WV 

Waterk>o-C^dar    Fails,    lA:    Black 

Hawk.  lA  L 

Wausau,  Wt  Marathon,  Wl  

West  Palm  Beach-Boca  Raton,  FL: 
Palm  Beaph.  FL  


Wage 
index 


0.9947 
0.9947 
0.9947 
0.9947 

0.8968 
0.8793 
0.8968 

1.0438 
1.0438 

1.1242 
1.1242 
1.1242 
1.1013 
1.0664 
0.9990 

0.9832 
0.9832 
0.9832 
0.9832 
0.9832 
0.9457 
1.0281 

0.9228 
0.9228 

1.3804 
1.3804 
1.2087 
0.8760 

0.9871 

1.1188 
0.8220 

1.1607 
1.1607 
1.1607 
1.1607 
1.1607 
1.1607 
1.1607 
1.1607 
0.9486 
0.9486 
1.1607 
1.1607 
1.1607 
0.9486 
0.9486 
0.9486 
1.1607 
1.1607 
1.1607 
1.1607 
0.9486 
1.1607 
0.9486 
0.9937 
0.9937 

0.9160 
0.9859 

1.0152 


Urt)an  area  (Constituent  counties  or 
county  equivalents) 

Wheeling.  OH-WV: 

Belmont.  OH  .::. 

Marshall.  WV  „„ 

Ohio,  WV  . 

Wchita,  KS: 

Butler,  KS „ 

Han«y,  KS  - 

Sedgwick,  KS  .« 

Wchita  Falls,  TX: 

Arctici^  I A  •■■•••••>•>•••••••••••■.•«•>••-■■ 

Wrchita,  TX „.. 

Williamsport,  PA:  Lyconiing,  PA 

WillingtorvNewark,  DE-MD: 

New  Castle,  DE 

Cecil.  MD 

WHIington.  NC: 

New  Harover,  NC  

BrunswKk.  NC  

Yakima.  WA:  Yakima.  WA 

Yolo,  CA:  Yoto,  CA  „._.. 

York,  PA:  York,  PA 

Your>gstown-Warren,  OH: 

Columbiana,  OH  

Mahoning,  OH  ; 

Tmmbull.  OH  _.... 

Yuba  City,  CA: 

Sutter,  CA 

Yuba.  CA 

Yuma.  AZ:  Yuma.  AZ  


Wage 
index 


0.9221 
0.9221 
0.9221 

1.0844 
0.8750 
1.0844 

0.8273 
0.8678 
0.9871 


,1271 
,1271 


0.8873 
0.9221 
1.0250 
1.1675 
1.0118 

0.9545 
1.0834 
1.0834 

*1.0920 
1.0920 
0.9328 


Table  B.— Wage  Index  for  Rural 
Areas 


Nonuiban  area 


Alabama: 

BartxMjr^AL  .. 

Bibb,  AL , 

Bulkx*.  AL ..... 

Butler,  AL , 

Chambers,  AL 
Cherokee,  AL  , 
Chilton,  AL  .... 
Choctaw,  AL  .. 

Clarke.  AL 

Clay,  AL , 

Cleburne,  AL  ., 

Coffee,  AL 

Conecuh,  AL  ., 

Coosa,  AL 

Covington,  AL 
Crenshaw,  AL 
Cullman,  AL  ... 

Dallas,  AL 

De  Kalb,  AL  ... 
Escambia.  AL 
Fayette,  AL  .... 
Franklin,  AL  ... 

Geneva.  Al 

Greene.  AL  .... 
Hale.  AL  ......... 

Henry,  AL 

Jackson.  AL  ... 
Lamar.  AL  ...... 

Lee.  AL  

Lowndes.  AL  .. 

Macon,  AL  

Marengo,  AL  .. 


Wage 
index 


0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 


Nonurtian  area 


Marion,  AL  ....„..„„...„......„ 

Marshall,  AL  ..... 

Monroe.  AL ; 

Perry.  AL 

Pekens,  AL _ 

Pike.  AL 

Randolph.  Al „„ 

Sumter,  AL . 

Talladega,  AL „ 

Tallapoosa.  Al .„....', 

Walker.  AL  ;.. 

Washington.  AL 

.Wilcox,  AL 

Winston,  AL  

Alaska: 

Aleutians  East.  AK 

Aleutians  West.  AK 

Bethel,  AK 

Bristol  Bay  Borough,  AK 

Dillingham,  AK  

Fairtjanks  North  Star,  AK  

Haines,  AK 

Juneau,  AK  , 

Kenai  Peninsula 

Ketchikan  Gateway.  AK 

Kodiak  IslarxJ.  AK , 

Lake  and  Peninsula.  AK 

Matanuska-Susitna.  AK ;... 

Nome,  AK 

North  Slope,  AK „ 

Northwest  Arctic,  AK  

Pr.  of  Wales-out  Ketchikanak, 
AK 

Sitka,  AK 

Skagway-Yakutat-Angoon,  AK 

Southeast  Fairt>anks,  AK 

VakJez-Cordova,  AK _ 

Wade  Hampton,  AK 

Wrangell-Peterstxjrg,  AK 

Yukon-Koyukuk,  AK 

Arizona: 

Apache,  AZ 

Ciachise,  AZ „. 

Gila.AZ 

Graham,  AZ 

Greenlee,  AZ  „.. 

Lapaz,  AZ  „ „ 

Navajo,  AZ , 

Santa  Cruz,  AZ 

Yavapai,  AZ  

Aricansas: 

Arkansas,  AR 

Ashley.  AR : 

Baxter,  AR  

Boone,  AR  

Bradley.  AR  . 

.  Calhoun,  AR  ■. 

Carroll,  AR  .'. , 

Chcot,  AR  :.. . 

Clark,  AR  ....„ „ 

Clay,  AR 

Cleburne,  AR 

Cleveland.  AR „„ 

Columbia.  AR  

Conway,  AR „.... 

Craighead.  AR  ...... „ 

Cross.  AR 

Dallas,  AR 

Desha,  AR  ;...„ 

Drew,  AR  _ 


Wage 
index 


0.8000 
0.8000 
0.8000 
0.8000 
0.6000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.9365 
0.8000 
0.8000 
0.8000 

1.3612 
1.3612 
1.3612 
1.3612 
1.3612 
1.3612 
1.3612 
1.3612 
1.3612 
1.3612 
1.3612 
1.3612 
1.3612 
1.3612 
1.3612 
1.3612 

1.3612 
1.3612 
1.3612 
1.3612 
1.3612 
1.3612 
1.3612 
1.3612 

0.8793 
0.8793 
0.8793 
0.8793 
0.8793 
0.8793 
0.8793 
0.8793 
0.8793 

0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
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Table  B.— Wage  Index  for  Rural 
Areas — Continued 


Table  B.— Wage  Index  for  Rural 
Areas— Continued 


Table  B.— Wage  Index  for  Rural 
Areas— Continued 


Nonurban  area 


Franklin,  AR 

Fulton,  AR 

Garland,  AR 

Grant,  AR  ..._ , 

Greene,  AR , 

Hempstead,  AR  .... 
Hot  Spring,  AR  ..... 

Howard,  AR  

Independence,  AR 

Izard,  AR .„ 

Jackson,  AR  ...„.„ 

•  Johnson,  AR , 

Lafayette,  AR 

Lawrence,  AR 

Lee.  AR , 

Lincoln,  AR  

Little  River,  AR  

Logan,  AR , 

Madison,  AR 

Marion,  AR 

Mississippi,  AR  .... 

Moruoe,  AR  , 

Montgomery,  AR  ... 

Nevada,  AR  

Newton,  AR  , 

Ouachita,  AR  „ 

Perry,  AR « 

Phillips,  AR  

Pike,  AR 

Poinsett.  AR 

PoHc  AR 

Pope,  AR  , 

Prairie,  AR  

Randolph,  AR  

St.  Francis,  AR  

Scott,  AR  

Searcy,  AR  

Sevier,  AR  

•  Sharp,  AR 

Stone,  AR  

Union,  AR  

Van  Buren,  AR  .... 

White,  AR  

Woodmff,  AR 

Yell,  AR 

California: 

Alpine,  CA 

Amador,  CA 

Calaveras,  CA  ...... 

.   Colusa,  CA  

Del  Norte,  CA  ....... 

Glenn,  CA 

HumboWt,  CA  . 

Imperial,  CA 

Inyo,  CA 

Kings,  CA 

Lake,  CA 

Lassen,  CA 

Mariposa.  CA 

Mendocino,  CA  ..... 

Modoc,  CA 

Mono,  CA 

Nevada,  CA  ... 

Plumas,  CA , 

San  Benito,  CA 

Sierra,  CA 

Siskiyou,  CA  

Tehama.  CA  

Trinity,  CA 

Tuolumrte,  CA 


Wage 

index 


Nonuiban  area 


0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 

1.0277 
1.0277 
1.0277 
1.0277 
1.0277 
1.0277 
1.0277 
1.0277 
1.0277 
1.0277 
1.0277 
1.0277 
1.0277 
1.0277 
1.0277 
1.0277 
1.0277 
1.0277 
1.0277 
1.0277 
1.0277 
1.0277 
1.0277 
1.0277 


Cotorado: 

Alamosa,  CO 

Archuleta,  CO 

Baca,  CO 

Bent,  CO 

Chaffee.  CO 

Cheyenne,  CO 

Clear  Creek.  CO 

Conejos,  CO 

Costilla,  CO  

Crowley,  CO 

Custer,  CO _ 

Delta,  CO 

Dotores,  CO 

Eagle.  CO 

Eltjert.  CO 

Fremont.  CO 

GarfieW.  CO 

Gilpin,  CO 

Grand,  CO  

Gunnison,  CO 

Hinsdale,  CO  

Huerfano,  CO  

Jackson,  CO 

Kiowa,  CO  

Kit  Carson,  CO  

Lake,  CO  

La  Plata,  CO 

Las  Animas,  CO 

Lincoln,  CO 

Logan.  CO  

Mineral.  CO  

Moffat,  CO  

Montezuma,  CO  

Montrose,  CO 

Morgan,  CO .. 

Otero,  CO  

Ouray,  CO  

Pari<,  CO 

Phillips,  CO 

Pitkin.  CO  

Prowers,  CO „. 

Rio  Blanco,  CO 

Rk)  Grande,  CO 

Routt,  CO „... 

Saguache.  CO 

San  Juan,  CO 

San  Miguel,  CO 

Sedgwk*,  CO 

Summit,  CO 

Teller,  CO  

Washington,  CO 

Yuma,  CO 

Conr>ecticut:  Windham,  CT 

Delaware:  Sussex,  DE 

Fk)rida: 

Baker.  FL 

Bradford,  FL 

Calhoun,  FL 

Citrus,  FL ««.......„. 

Colurnbia,  FL 

De  Soto,  FL 

Dixie,  FL  , 

Franklin,  FL 

Gitehrist,  FL  

Glades,  FL „ 

Gulf,  FL 

Hamilton,  FL 

Hardee,  FL 

Hendry.  FL  '. 


Wage 
index. 


NorKirt>an  area 


8438 

8438 

.8438 

.8438 

.8438 

.8438 

.8438 

8438 

.8438 

8438 

8438 

8438 

.8438 

.8438 

.8438 

8438 

8438 

8438 

8438 

8438 

.8438 

8438 

8438 

.8438 

8438 

8438 

.8438 

8438 

8438 

.8438 

.8438 

.8438 

8438 

.8438 

8438 

.8438 

8438 

8438 

8438 

8438 

.8438 

8438 

.8438 

.8438- 

8438 

.8438 

.8438 

8438 

8438 

.8438 

8438 

8438 

.1137 

.9354 

8887 
9559 
8887 
8887 
8887 
8887 
8887 
8887 
8887 
8887 
8887 
8887 
8887 
.8887 


Highlands,  FL  .... 

Holmes,  FL 

Indum  River,  FL  . 

Jackson,  FL 

Jefferson,  Fl 

Lafayette,  FT 

Levy,  FL 

Liberty.  Fl 

Madison,  FL 

Monroe,  FL  

OkeectK>bee,  FL 

Putnam,  FL 

Sumter,  FL 

Suwannee,  FL  ... 

Taykx.  FL  

Union.  FL 

Wakulla,  FL 

Walton,  FL  

Washington,  FL  . 
Georgia: 

Appling,  GA  

Atkinson,  GA 

Bacon,  GA  

Baker,  GA 

BakJwin,  GA 

Banks,  GA  

Ben  Hill.  GA 

Berrien,  GA 

Bleckley,  GA 

Brantley,  GA  

Brooks,  GA  

Bunoch,  GA 

Burke.  GA 

Butts,  GA  

Calhoun.  GA 

Camden,  GA ; 

Candler.  GA 

Chariton,  GA 

Chattooga,  GA  ... 

Clay,  GA  

Clinch.  GA  

Coffee,  GA 

Cok^uitt,  GA  

Cook,  GA 

Crawford,  GA 

Crisp.  GA 

Dawson,  GA  

Decatur,  GA 

Dodge,  GA 

Dooly.  GA  

Earty,  GA  

Echols,  GA 

Elbert.  GA 

Emanuel,  GA  . 

Evans,  GA  

Fannin,  GA  

Ftoyd,  GA 

Franklin,  GA 

Gilmer,  GA 

Glascock,  GA 

Glynn.  GA „ 

Gordon,  GA  

Grady,  GA — 

Greene,  GA  

Habersham,  GA  . 

Hal,  GA  ...„ , 

Hancock,  GA  ..... 

Haralson,  GA 

Hart,  GA 

Heard.  GA 


Wage 
iTKlex 


0.8887 
0.8887 
0.8887 
03887 
0.8887 
0.8687 
0.8887 
0.8887 
0.8887 
0.8887 
0.8887 
0.8887 
0.8887 
0.8887 
0.8887 
0.8887 
0.8887 
0.8887 
0.8887 

0.8335 
0.8335 
0.8335 
0.8335 
0.8335 
0.8335 
0.8335 
0.8335 
0.8335 
0.6335 
0.8335 
0.8335 
0.8335 
0.8945 
0.8335 
0.8335 
0.8335 
0.8335 
0.8335 
0.8335 
0.8335 
0.8335 
0.8335 
0.8335 
0.8335 
0.8335 
0.6335 
0.8335 
0.8335 
0.8335 
0.8335 
0.8335 
0.8335 
0.8335 
0.6335 
0.6335 
0.6335 
0.6335 
0.8335 
0.6335 
0.6335 
0.6335 
0.8335 
0.8335 
0.8335 
0.8335 
0.6335 
0.6335 
0.8335 
0.6336 
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Table  B;— Wage  Index  for  Rural 
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Table  B.— Wage  Index  for  Rural 
Areas— Continued 


Table  B.— Wage  Index  for  Rural 
Areas— Continued 


hfonurt)an  area 


Irwin, 

Jacksor),.GA  

Jasper,  GA 

Jeff  Davis,  GA  

Jefferson,  GA  ....„...„._ 

Jenkins,  GA  

Johnson.  GA 

Lamar,  GA  

Lanier,  C3A  „ 

Laurens,  GA  

Liberty,  GA 

Lirxx)in,  GA 

Long,  QA 

Lowndes,  GA 

Lumpkin,  GA 

Mcintosh,  GA 

Macon,  GA 

Marion,  GA  

Meriwether,  GA 

Miller,  QA 

Mitchell,  GA  

Monroe,  GA  

Montgomery,  GA  

Morgan,  GA  „ 

Murray,  GA  

Oglethorpe,  GA 

Pierce,  GA - 

Pike,  GA  

Polk,  GA  

PuJaski.GA 

Putnam^  GA 

Quitman,  GA 

Rabun,  GA 

Randolph.  GA  .., .. 

Schley,  GA 

Screvea  GA  

Seminote,  GA  

Stephens,  GA  

Stewart^  GA  

Sumter.iGA 

Talbot,  GA  _„ 

Taiiaferno,  GA  

Tattnall,  GA 

Taylor,  Ga  

Telfair,  $A  

Terrell,  ©A  

Thomas,  GA  

Titt,  GA  

ToombSi  GA  

Towns,  GA 

Treutieni  GA  

Troup,  QA 

Turner,  GA 

Union,  GA  

Upson,  OA 

Ware,  OA 

Wanen,  GA 

Washington,  GA  

Wayne,  GA  

Websteri  GA 

Wheeler;  GA 

White,  QA  

Whitfiekl  GA „., 

Wilcox,  GA 

GA „... 

GA 


Wage 
index 


0.8335 
0.8545 
0.8335 
0.8335 
0.8335 
0.8335 
0.8335 
0.8335 
0.8335 
0.8335 
0.8335 
0.8335 
0.8335 
0.8335 
0.8335 
0.8335 
0.8335 
0.8335 
0.8335 
0.8335 
0.8335 
0.8335 
0.8335 
0.8335 
0.8335 
0.8335 
0.8335 
0.8335 
0.8335 
0.8335 
0.8335 
0.8335 
0.8335 
0.8335 
0.8335 
0.8335 
0.8335 
0.8335 
0.8335 
0.8335 
0.8335 
0.8335 
0.8335 
0.8335 
0.8335 
0.8335 
0.8335 
0.8335 
0.8335 
03335 
0.8335 
0.8335 
0.8335 
0.8335 
0.8335 
0.8335 
0.8335 
0.8335 
0.8335 
0.8335 
0.8335 
0.8335 
0.8335 
0.8335 
0.8335 
0.8335 
0.8335 

1.1503 
1.1503 


Nonurbanarea 


Kauai.  HI 

Maui,  HI  

Idaho: 

Adams,  ID  .... 

Bannock,  ID  . 

Bear  Lake,  ID 

Benewah,  ID 

Bingham,  ID  ... 

Blaine,  ID 

Boise,  ID 

Bonner,  ID  . 

Bonneville,  ID 

BourxJary,  ID  .. 

Butte,  ID 

Camas,  ID 

Caribou,  ID  .... 

Cassia,  ID 

Clark,  ID 

Clearwater,  ID 

Custer,  ID  

Elmore,  ID 

Franklin,  ID  

Fremont,  ID  ..... 

Gem,  ID 

Gooding,  ID  .... 

Idaho.  ID  

Jefferson,  ID  ... 

Jerome,  ID 

Kootenai,  ID  .... 

Latah,  ID 

Lemhi,  ID  ....„., 

Lewis,  ID .... 

Lincoln,  ID 

Madison,  ID  .... 

Mirudoka.  ID  .... 

Nez  Perce.  ID  . 

Onekla,  ID  

Owyhee,  ID 

Payette.  ID  ...... 

Power,  ID 

Shoshone,  ID  .. 

Teton,  ID 

Twin  Falls,  ID .. 

Valley,  ID 

Washington,  ID 
Illinois: 

Adams,  IL  

Alexander,  IL  .. 

Bond,  IL  

Brown,  IL  

Bureau,  IL 

Calhoun,  IL 

Carroll,  IL 

Cass,  IL  

Christian.  IL  

Clark.  IL  

Clay,  IL  

Cotes,  IL  

Crawford,  IL  .... 

Cumberlarxj. 

De  Witt.  IL  ... 

Douglas,  IL  . 

Edgar,  IL 

Edwards,  IL ., 

Effingham.  IL 

Fayette,  II 

Ford,  IL 

Frar*Jin.  IL ... 

Fulton,  IL 


IL 


Wage 
index 


1.1503 
1.1503 

0.8969 

0.8969 

0.8969 

0.8969 

0.8969 

0.8969 

0.8969 

0.8969 

0.8969 

0.8969 

0.8969 

0.8969 

0.8969 

0.8969 

0.8969 

0.8969 

0.8969 

0. 

0. 

0.8969 

0.8969 

0.8969 

0.8969 

0.8969 

0.8969 

0.8969 

0.8969 

0.8969 

0.8969 

0.8969 

0.8969 

0.8969 

0.8969 

0.8969 

0.8969 

0.8969 

0.8969 

0.8969 

0.8969 

0.8969 

0.8969 

0.8969 

0.8455 
0.8455 
0.8455 
0.8455 
0.8455 
0.8455 
0.8455 
0.8455 
0.8455 
0.8455 
0.8455 
0.8455 
0.8455 
0.8455 
0.8455 
0.8455 
0.8455 
0.8455 
0.8455 
0.8455 
0.8455 
0.8455 
0.8455 
Gallatin,  IL  I  0.8455 


Nonurfoan  area 


Greene,  IL 

Hamilton,  IL  . 

Harx^ck.  II 

Hardin.  IL  .... 

Henderson,  IL  .. 

Iroquois,  IL 

Jackson,  IL  

Jasper,  IL 

Jefferson,  IL  . 

Jo  Daviess,  IL  .. 

Johnson,  IL 

Knox,  IL  

La  Safle,  IL 

Lawrence,  IL 

Lee,  IL 

Livingston,  IL  ... 

Logan,  IL 

McDonough,  IL 
Macoupin,  IL  .... 

Mahon,  IL 

Marshall,  IL  ...... 

Mason,  IL 

Massac,  IL 

Mercer,  IL  

Montgonf>ery,  IL 

Morgan,  IL  

Moultrie,  IL 

Perry,  IL 

Piatt,  IL 

Pike,  IL 

Pope,  IL  ....; 

Pulaski,  IL 

Putnam,  IL  

Randolph,  IL  ..... 

Rchland,  IL 

Saline,  IL 

Schuyter,  IL 

Scott,  IL  

Shelby,  IL 

Stark,  IL 

Stephenson,  IL  . 

Union,  IL  

Vermilkxi,  IL 

Wabash,  IL  

Warren,  IL 

Washington,  IL  .. 

Wayne,  IL  

White,  IL  

Whiteside,  II 

Williamson,  IL  ... 
Indiana: 

Bartfiolomew,  IN 

Benton,  IN 

Blackfonj,  IN 

Brown,  IN 

Carroll,  IN  

Cass,  IN 

Crawford,  IN  

Daviess,  IN  

Decatur,  IN  

Dubois,  IN 

Fayette,  IN 

Fountziin.  IN 

Franklin,  IN  

Fulton,  IN  

Gibson.  IN  .... 

Grant.  IN „ 

Greene.  IN 

Henry,  IN  

Jackson,  IN 


Wage 
index 


0.8455 
0.8455 
0.8455 
0.8455 
0.8455 
0.8455 
0.8455 
0.8455 
0.8455 
0.8455 
0.8455 
0.8455 
0.8455 
0.8455 
0.8455 
0.8455 
0.8455 
0.8455 
0.8455 
0.8455 
0.8455 
0.8455 
0.8455 
0.8455 
0.8455 
0.8455 
0.8455 
0.8455 
0.8455 
0.8455 
0.8455 
0.8455 
0.8455 
0.8455 
0.8455 
0.8455 
0.8455 
0.8455 
0.8455 
0.8455 
0.8455 
0.8455 
0.8455 
0.8455 
0.8455 
0.8455 
0.8455 
0.8455 
0.8455 
0.8455 

0.8626 
0.6626 
0.8626 
0.8626 
0.8626 
0.8626 
0.8626 
0.8626 
0.8626 
0.8626 
0.8626 
0.8626 
0.8626 
0.8626 
0.8626 
0.8626 
0.8626 
0.8626 
0.8626 


Federal  Register  /  Vol.  61.  No.  172  /Wednesday,  September  4,  1996  /  Proposed  Rules       48505 


Table  B.— Wage  Index  for  Rural 
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Table  B.— Wage  Index  for  Rural 
Areas— Continued 


Table  B.— Wage  Index  for  Rural 
Areas— Continued 


Nonuriaanarea 


Jasper.  IN 

Jefferson.  IN 

Jennings,  IN 

Knox,  IN — ^ 

Kosciusko,  IN 

Lagrange.  IN 

La  porte.  IN „ 

LawrerKe,  IN  

-    Marshall,  IN  

Martin,  IN 

Miami,  IN  

Montgomery,  IN 

Newton,  IN 

Noble,  IN 

Orange,  IN 

Owen,  IN 

Parke,  IN „.....^ 

Perry.  IN  

Pike.  IN 

Pulaski,  IN  „ 

Putnam,  IN 

Randolph,  IN  .....^........, 

Ripley.  IN 

Rush.  IN 

Spencer,  IN 

Starke,  IN 

Steuben,  IN 

Sullivan,  IN  .„ 

Switzerland.  IN  

Union.  IN 

Wabash,  IN 

Warren,  IN  . 

Washington,  IN  .......„.„ 

Wayne,  IN 

White.  IN 

kjwa: 

Adair,  lA 

Adams,  lA 

Allfunakee.  lA  

Appanoose,  lA 

Audubon.  lA 

Benton,  lA _ 

Boone,  lA 

Bremer,  lA  ,., 

Buchanfin,  lA  _ 

Buena  Vista.  lA 

Butler,  lA 

Calhoun.  lA 

Carroll,  lA  ...„_...„ 

Cass.  lA „. 

Cedar,  lA  

Cerro  Gordo,  lA 

Cherokee,  lA 

ChKkasaw.  lA 

Clarke,  lA 

Clay,  lA „ 

Clayton,  lA 

Clinton,  lA 

Crawford,  lA 

Davis,  lA  „ 

Decatur,  lA 

Delaware,  lA 

Des  Moines,  lA 

Dickinson.  lA 

Emmet,  lA 

Fayette,  lA  

Ftoyd,  lA  

Franklin,  lA  

Fremont,  lA „... 


Wage 
Index 


0.8626 
0.8626 
0.8626 
0.8626 
0.8626 
0J626 
0.8626 
0.8626 
0.8626 
0J626 
0.8626 
0.8626 
0.8626 
0.8626 
0.8626 
0.8626 
0J626 
0.8626 
0.8626 
0.8626 
0.8626 
0.8626 
0.8626 
0.8626 
0J626 
0.8626 
0.8626 
0.8626 
0.8626 
0.8626 
0.8626 
0.8626 
0.8626 
0.8626 
0.8626 
0.8626 

0.8116 
0.8116 
0.8116 
0.8116 
0.8116 
0.8116 
0.8116 
0.8733 
0.8116 
0.8116 
0.8116 
0.8116 
0.8116 
0.8116 
0.8116 
0.8116 
0.8116 
0.8116 
0.8116 
0.8116 
0.8116 
0.8116 
0.8116 
0.8116 
0.8116 
0.8116 
0.8116 
0.8116 
0.8116 
0.8116 
0.8116 
0.8116 
0J116 


NorHjrt)an  area 


Greerte,  lA 

Gmndy,  lA  

Guthrie,  lA  

Hamillon,  lA 

Hancock.  lA 

Hardin.  lA 

Harrison.  lA 

Henry,  lA 

Howard,  lA  ........ 

HumboMt,  lA  ..... 

Ida.  lA  

Iowa.  lA „ 

Jackson,  lA 

Jasper,  lA  

Jefferson,  lA  . 

Jones,  lA 

Keokuk,  lA 

Kossuth,  lA 

Lee,  lA  

Louisa,  lA 

Lucas,  lA 

Lyon.  lA  .„ 

Madison.  lA 

Mahaska.  lA 

Marion.  lA  

Marshal,  lA 

MiHs,  lA 

Miteheil.  lA 

Monona,  lA 

Monroe,  lA 

Montgomery,  lA 
Muscatine,  lA  .... 

O'Brien,  lA „. 

Osceola,  lA 

Page.  lA 

Pak>  Alto,  lA 

Plymouth.  lA  

Pocahorrtas,  lA  . 
Poweshiek,  lA  ... 

Ringgokj.  lA 

Sac,  lA 

Shelby,  lA 

Sioux,  lA 

Story,  lA 

Tama,  lA 

Taytor,  lA  

Unton,  lA 

Van  Buren,  lA  ... 

W{V)e«o,  lA  

Washington,  lA  . 

Wayne.  lA 

Webster,  lA 

Winnet>ago,  lA  .. 
Winneshiek,  lA .. 

Worth.  lA 

Wright,  lA. 

Kansas: 

Allen,  KS 

Anderson,  KS  ... 

Atchison,  KS 

Barber,  KS 

Barton.  KS 

Bourbon,  KS 

Brown,  KS 

Chase,  KS  

Chautauqua.  KS 
Cherokee,  KS  ... 
Cheyenne,  KS  .. 

Claric,  KS  

Clay,  KS 


Wage 

indtix 


0.8116 
0.8116 
0.8116 
0.8116 
0.8116 
0.8116 
0.8116 
0.8116 
0.8116 
0.6116 
0.8116 
0.8116 
0.8116 
0.8116 
0.8116 
0.8116 
0.8116 
0.8116 
0.8116 
0.8116 
0.8116 
0.8116 
0.8116 
0.8116 
0.8116 
0.8116 
0.8116 
0.8116 
0.8116 
0.8116 
0.8116 
0.8116 
0.8116 
0.8116 
0.8116 
0.8116 
0.8116 
0.8116 
0.8116 
0.8116 
0.8116 
0.8116 
0.8116 
0.8116 
0.8116 
0.8116 
0.8116 
0.8116 
0.8116 
0.8116 
0.8116 
0.8116 
0.8116 
0.8116 
0.8116 
0.8116 

0.8090 
0.8090 
0.8090 
0.8090 
0.8090 
0.8090 
0.8090 
0.8090 
0.8090 
0.8090 
0.8090 
0.8090 
0.8090 


Nonurtien  area 


Cloud,  KS  ._.............„... 

Coffey,  KS  ..... 

Comanche.  KS  

Cowtey,  KS 

Crawford,  KS 

Decatur.  KS _., 

Dickinson.  KS  ..._........., 

Doniphan,  KS  

Edwards,  KS , 

Ems,  KS 

EHsworth,  KS  — ............ 

Finney,  KS 

Ford,  KS  

Franklin,  KS  ..-...; 

oeary,  ^d  .....»..»...•.•••.. 

ViOVe,  r\0    ......M......H..... 

Graham,  KS 

Grant  KS 

Gray,  KS 

Greeley.  KS 

Greenwood,  KS 

Hamillon.  KS 

Harper.  KS 

Haskel.  KS _. 

Hodgeman.  KS  ........... 

Jackson.  KS 

Jefferson,  KS „ 

JO  won,  f\0  •..•••■•••.■•.••.•.•. 

Keamy,  KS  

Kingman,  KS 

Labette.  KS 

Lane.  KS 

Lincoln.  KS  

Linn.  KS 

Logan.  KS 

Lyon.  KS „.. 

Mcpherson,  KS 

Marion,  KS 

Marshall,  KS 

Meade,  KS 

Mitchell,  KS 

Montgomery,  KS 

Morris.  KS 

Morton.  KS 

Nemaha.  KS , 

Neosho.  KS  

Ness.  KS .1....H..M...... 

Norton.  KS  ..«...._......._, 

Osage.  KS 

Osborne,  KS 

Ottawa,  KS  .-..._ 

Pawnee.  KS 

Phillips.  KS  

Pottawatomie,  KS 

Pratt,  KS  

Rawlins,  KS 

Reno,  KS 

Republic,  KS 

niCO,  r\o  .....•••■•••■•■■»•••.•• 

Riley,  KS _ 

Rooks,  KS 

Rush.  KS  

Saline.  KS  ... 

Scott.  KS 

Seward.  KS 

Sheridan.  KS  

Sherman,  KS  


index 


0.8000 
0J090 
0.8090 
0.8090 
0J090 
0.8090 
0J090 
0.8000 
0.8090 
0.8090 
0.8090 
OJOOO 
0J090 
0.8090 
0.6090 
0.8090 
0.8090 
0.8090 
0.8090 
0.8090 
0.8090 
0.8090 
0.8090 
0.8090 
0J090 
0.8090 
0.8090 
0.8090 
0.8090 
0J090 
0.8090 
0.8090 
0.8090 
0.8090 
0.8090 
0.8090 
0.8090 
0.8090 
0.8090 
0J090 
0.8090 
0.8090 
0.8090 
0.8090 
0.8090 
0.8090 
0.8090 
0.8090 
0J090 
0.8090 
0.8090 
0.8090 
0.8090 
0.8090 
0.8090 
0.8090 
0.8090 
0.8090 
0.8090 
0.8090 
0.8090 
0.8090 
0.8090 
0.8090 
0.8090 
0.8090 
0.8090 
0.8090 
0.8090 
0.8090 
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Table  B.— Wage  Index  for  Rural 
Areas— Continued 


Table  B.— Wage  Index  for  Rural 
Areas— Continued 


JNonurban 


area 


Snvtfi,  KS 

StaffMd,  KS  ...... 

Stanton,  KS  

Stevens.  KS 

Sumnff,  KS  . 

Thomis,  KS 

Trego,  KS  

Wabaiiraee,  KS 

W^laoe.  KS 

WasNhglon,  KS 

WiehU*,  KS  . 

WHsoa  KS 

Woodion.  KS  .„ 
Kenbjcky: 

Adair,  KY  

AHen.  KY 

Andef»or>,KY  .„ 

BaHanJ,  KY 

Barren.  KY 

Balh,  ^CY 

Boyio»{  KY  ,..»...M 

Brack#n,  KY 

BreattW,  KY  ..... 
Breddrvidge,  KY 

Butler.  KY  

CakJwefl,  KY  ...» 
Calovwiy.  KY  _„ 

Carlisle,  KY 

CarroJI,  KY 

Casey,  KY 

Clay.  HCY __. 

Cfintort,  KY ..._... 
Crittenlen,  KY  .. 
Cumberland.  KY 
EdmcMlson,  KY .. 

EHiott.  KY _.. 

EstiN,  KY  . 

Flerndg.  KY 

Floyd,  KY 

Frankti.  KY  ...... 

Fu«on,  KY __ 

Garrart,  KY  

Grave$,  KY 

Grayson.  KY 

Green,  KY 

Hancock,  KY 

Hardly  KY  

Hartert  KY 

Hanrjsin.  KY  

Hart.  KY 

Henry,'  KY  „„ 

HicKmtui,  KY  „... 

Hopkirts,  KY 

Jackson.  KY 

Johnson,  KY  

Knott,  KY  

Knox,  KY 

Larue.  KY _ 

Laurel,  KY 

Lawref)ce,  KY  ... 

Lee.  KY „. 

Leslie.  KY  

Letcher,  KY 
Lewis.  KY 
Uncol*.  KY 
LJvingtton.  KY 

,KY 
Lyon,' 
McCr^cken,  KY 


Wage 
index 


0.8090 
a8090 
0.8090 
0.8090 
0.8090 
0.8090 
0.8090 
0.8090 
0.8090 
0.8090 
0.8090 
0.8090 
0.8090 

0J103 

0.8103 

0.8103 

0.8103 

0.8103 

0.8103 

0.8103 

0.8103 

0.8103 

0.8103 

0.8103 

0.8103 

0.8103 

0.8103 

03103 

0.8103 

0.8103 

0.8103 

0.8103 

0.8103 

0.8103 

0.8103 

0.8103 

0.8103 

0.8103 

0.8103 

0.8103 

0.8103 

0.8103 

0.8103 

0.8103 

0.8103 

0.8103 

0.8103 

0.8103 

0.8103 

0.8103 

0.8103 

0.8103 

0.8103 

0.8103, 

0.8103 

0.8103 

0.8103 

0.8103 

0.8103 

0.8103 

0.8103 

0.8103 

0.8103 

0.8103 

0.8103 

0.8103 

0.8103 

0.8103 

0.8103 


NorMJitMUl  area 


McCreary,  KY 

McLean.  KY 

Magoffin,  KY 

Marion,  KY 

Marshal,  KY 

Martin,  KY 

Mason,  KY 

MOQOG,  I\T   .■••••»•••*■■»< 

Menifee,  KY  ..„ 

Mercer,  KY 

Metcalfe.  KY 

Monroe,  KY 

Montgomery,  KY 

Morgan,  KY  ....„ , 

Muhlenberg.  KY 

l^lson,  KY 

Nicholas.  KY 

Ohio,  KY  

OWOn,  KY  •••••M.»M. 

Owsley.  KY 

Perry.  KY  

Pfce.  KY 

Powell,  KY 

Puiaski,  KY  

Robertson,  KY 

Rockcastle,  KY 

Rowan,  KY 

Russell,  KY , 

Shett>y,  KY 

Simpson.  KY 

Spencer,  KY  

Taykx,  KY 

Todd.  KY  ................ 

Trigg.  KY 

Trimble.  KY 

Union.  KY  

Warren.  KY 

Washington,  KY 

Wayne.  KY 

Webster,  KY  

Whitley,  KY 

Wolfe,  KY 

Louisiana: 

Allen,  LA 

Assumptkxi,  LA  . 

Avoyelles,  LA 

Beauregard,  LA  

Bienville.  LA  ...... 

CaWweU,  LA 

Cameron,  LA  

Catahoula,  LA 

Claitx>me,  LA 

Concordia,  LA  , 

De  Soto.  LA 

East  Carroll.  LA  

East  Feliciana,  LA  _ 

Evangeline,  LA  

Franklin,  LA  ..„ 

Grant,  LA 

Iberia,  LA 

Iberville,  LA _......., 

Jackson,  LA „ 

Jefferson  Davis,  LA  ., 

La  Salle,  LA 

Lincoln,  LA , 

Madison,  LA 

Morehouse,  LA 

Natchitocfies,  LA  

Pointe  Coupee,  LA  .., 
Red  River,  LA 


Wage 
Index 


0.8103 
0.8103 
0.8103 
0.8103 
0.8103 
0.8103 
0.8103 
0.8103 
0.8103 
0.8103 
0.8103 
0.8103 
0.8103 
0.8103 
0.8103 
0.8103 
0.8103 
0.8103 
0.8103 
0.8103 
0.8103 
0.8103 
0.8103 
0.8103 
0.8103 
0.8103 
0.8103 
0.8103 
0.9903 
0.8103 
0.8103 
0.8103 
0.8103 
0.8103 
0.8103 
0.8103 
0.8103 
0.8103 
0.8103 
0.8103 
0.8103 
0.8103 

0.8237 
0.8237 
0.8237 
0.8237 
0.8237 
0.8237 
0.8237 
0.8237 
0.8237 
0.8237 
0.8237 
0.8237 
0.8237 
0.8237 
0.8237 
0.8237 
0.8237 
0.8237 
0.8237 
0.8237 
0.8237 
0.8237 
0.8237 
0.8237 
0.8237 
0.8237 
0.8237 


Nonurbanarea 


Richland,  LA , 

Sabine,  LA 

St  Helena,  LA 

SL  Mary,  LA , 

Tangipahoa,  LA , 

Tensas,  LA  „, 

Union.  LA , 

Vermilion.  LA  ..„ , 

Verrwn,  LA 

Washington,  LA 

West  Carroll,  LA  .... 
West  FeUdana.  LA  , 
Winn,  LA  

Maine: 

Aroostook,  ME 

Franklin,  ME 

Hancock,  ME , 

Kennebec.  ME 

Krxw,  ME 

Lincoln,  ME 

Oxford,  ME  

Piscataquis,  ME 

Somerset.  ME 

Wakto.  ME , 

Washington,  ME  

Maryland: 

Caroline,  MD 

Dorchester,  MD  „.... 

Garrett,  MD 

Kent,  MD 

SL  Marys,  MD 

Somerset,  MD , 

Talbot,  MD  

Wicomk»,  MD  

Worcester,  MD  ........ 

Massachusetts: 

Dukes,  MA  

Franklin,  MA  

Nantucket,  MA 

Mchigan: 

Akx>na,  Ml 

Alger.  Ml 

Alpena.  Ml  

Antrim,  Ml  . 

Arenac,  Ml  _ 

Baraga,  Ml  

Barry.  Ml  „ 

Benzie,  Ml 

Branch,  Ml  

Cass,  Ml 

Charlevoix.  Ml 

Cheboygan,  Ml  

Chippewa,  Ml 

Clare.  Ml 

Crawford,  Ml 

Delta,  Ml  

Dickinson,  Ml  

Emmet,  Ml 

Gladwin,  Ml 

GogebK,  Ml  

Gr£ind  Traverse,  Ml 

Gratiot,  Ml 

Hillsdale,  Ml  ..„ 

Houghton,  Ml 

Huron,.  Ml 

Ionia,  Ml 

Iosco,  Ml „. 

Iron.  Ml  

Isabella.  Ml  . 

Kalkaska.  Ml  ..„ 


Wage 
index 


0.8237 
0.8237 
0.8237 
0.8237 
0.8237 
0.8237 
0.8237 
0.8237 
0.8237 
0.8237 
0.8237 
0.8237 
0.8237 

0.8737 
0.8737 
0.8737 
0.8737 
0.8737 
0.8737 
0.8737 
0.8737 
0.8737 
0.8737 
0.8737 

0.9212 
0.9212 
0.9212 
0.9212 
0.9212 
0.9212 
0.9212 
0.9212 
0.9212 

1.0280 
1.0280 
1.0280 

0.9451. 
0.9451. 
0.9451. 
0.9451. 
0.9451. 
0.9451. 
0.9451. 
0.9451. 
0.9451. 
0.9451. 
0.9451. 
0.9451. 
0.9451. 
0.9461. 
0.9451. 
0.9451. 
0.9451. 
0.9451. 
0.9451. 
0.9451. 
0.9451. 
0.9451. 
0.9451. 
0.9451. 
0.9451. 
0.9451. 
0.9451. 
0.9451. 
0.9451. 
0.9451. 
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Table  B.— Wage  Index  for  Rural 
Areas— Continued 


Nonurt)an  area 


Keweenaw,  Ml 

Lake,  Ml  

Leelanau,  Ml 

L>4A^7i    IVII    ■■■•■■•»••••■••*•■••! 

Mackinac,  Ml  

Manistee,  Ml  .i 

Marquette,  Ml  . ...... 

Mason,  Ml , 

Mecosta.  Ml  

Menominee,  Ml _. 

Missaukee,  Ml  

Montcalm,  Ml  

Montmorency,  Ml 

Newaygo,  Ml 

Oceana.  Ml 

Ogemaw,  Ml  

Ontonagon,  Ml 

Osceola,  Ml  

Oscoda,  Ml  

Otsego,  Ml  „ 

Presque  Isle,  Ml  

Roscommon,  Ml  

SL  Joseph,  Ml  

Sanilac,  Ml „ 

Schooteraft,  Ml _. 

Shiawassee,  Ml  

Tuscola,  Ml  ...... 

Wexford,  Ml  .... 

Minnesota: 

Ailkin,  MN  __-. 

Becker,  MN 

Beltrami,  MN 

Big  Stone,  MN  

Blue  Earth,  MN _. 

Brown,  MN 

Carlton,  MN  

Cass,  MN 

Chippewa,  MN „. 

Clearwater,  MN „... 

Cook,  MN 

Cottonwood,  MN 

Crow  Wing,  MN  

Dodge.  MN  

Douglas,  MN  ....-...„ 

FaritMult,  MN  

FiUrrwre,  MN  

Freeborn,  MN  

Goodhue,  MN 

Grant,  MN 

Hubbard,  MN 

Itasca,  MN  

Jackson,  MN 

Kanabec,  MN  .._ 

-      Kandiyohi,  MN 

Kittson,  MN  , 

Koochiching,  MN  , 

Lac  Qui  Parle,  MN 

Lake,  MN  , 

Lake  of  Woods,  MN  _.. 

Le  Sueur,  MN  , 

Uncdn.  MN 

McLeod,  MN  , 

Mahnomen,  MN 

Marshall,  MN  

Martin,  MN  ... 

MOOKer,  nApi  ...■•■..■.•••.« 

Mille  Lacs,  MN 

Morrison,  MN  ... 


Wage 

index 


0.9451. 
0.9451. 
0.9451. 
0.9451. 
0.9451. 
0.9451. 
0.9451. 
0.9451. 
0.9451. 
0.9451. 
0.9451. 
0.9451. 
0.9451. 
0.9451. 
0.9451. 
0.9451. 
0.9451. 
0.9451. 
0.9451. 
0.9451. 
0.9451. 
0.9451. 
0.9451. 
0.9451. 
0.9451. 
0.9451. 
0.9451. 
0.9451. 

0.8621. 
0.8621. 
0.8621. 
0.8621. 
0.8621. 
0.8621. 
0.8621. 
0.8621. 
0.8621. 
0.8621. 
0.8621. 
0.8621. 
0.8621. 
0.8621. 
0.8621. 
0.8621. 
0.8621. 
0.8621. 
0.8621. 
0.8621 
0.8621 
0.8621 
0.8621 
0.8621 
0.8621 
0.8621 
0.8621 
0.8621 
0.8621 
0.8621 
0.8621 
0.8621 
0.8621 
0.8621 
0.8621 
0.8621 
0.8621 
0.8621 
0.8621 
0.8621 
0.8621 


Table  B.— Wage  Index  for  Rural 
Areas— Continued 


Table  B.— Wage  Index  for  Rural 
Areas— Continued 


NofMrt>an  area 


Munray,  MN  .. 
Neollet,  MN  . 
Nobles,  MN  .. 

Norman,  MN  

Otter  TaH,  MN  

Pennington,  MN 

Pine,  MN 

Pipestone,  MN 

Pope.  MN 

Red  Lake,  MN  „... 

Redwood,  MN 

Renville.  MN  

Rock,  MN 

Roseau,  MN 

SiWey,  MN  

Stevens.  MN 

Swift,  MN  

Todd.  MN 

Traverse,  MN 

Wabasha,  MN 

Wadena,  MN 

Waseca,  MN „..;. 

Watonwan,  MN 

Wilkin,  MN  „ 

Winona,  MN 

Yelk>w  Medk^ine,  MN 
Mississippi: 

Adams,  MS .-. 

Ateom,  MS 

Amite,  MS 

Attala.  MS 

Berrton,  MS  .............. 

Bolivar,  MS  

Calhoun,  MS 

Carroll,  MS 

ChKkasaw,  MS _ 

Choctaw,  MS  

Claiborne,  MS 

Clarke,  MS 

Clay,  MS 

Coahoma,  MS 

Copiah,  MS 

Covington,  MS 

Franklin,  MS  

George,  MS  

Greene,  MS 

Grenada,  MS 

Holmes,  MS 

Humphreys,  MS 

Issaquena,  MS 

Itawamba,  MS 

Jasper,  MS 

Jefferson,  MS 

Jefferson  Davis,  MS  . 

Jones,  MS , 

Kemper,  MS 

Lafayette,  MS  

Lauderdale,  MS 

Lawrence,  MS 

Leake,  MS  

Lee,  MS 

Lefkxe,  MS 

Lincoln,  MS  ...„ 

Lowndes,  MS 

Marion,  MS  

Marshall,  MS 

MOOrOGf  Mo  ■•••■••••••.••< 

Montgomery,  MS  


Wage 


NorHirt)an  area 


0.8621 
0.8621 
0.8621 
0.8621 
0.8621 
0.8621 
0.8621 
0.8621 
0.8621 
0.8621 
0.8621 
0.8621 
0.8621 
0.8621 
0.8621 
0.8621 
0.8621 
0.8621 
0.8621 
0.8621 
0.8621 
0.8621 
0.8621 
0.8621 
0.8621 
0.8621 
0.8621 
0.8621 

0.7956 
0.7956 
0.7956 
0.7956 
0.7956 
0.7956 
0.7956 
0.7956 
0.7956 
0.7956 
0.7956 
0.7956 
0.7956 
0.7956 
0.7956 
0.7956 
0.7956 
0.7956 
0.7956 
0.7956 
0.7956 
0.7956 
0.7956 
0.7956 
0.7956 
0.7956 
0.7956 
0.7956 
0.7956 
0.7956 
0.7966 
0.7956 
0.7956 
0.7956 
0.7956 
0.7956 
0.7956 
0.7956 
0.7956 
0.7956 
0.7956 


Neshoba.  MS „ 

Newton,  MS 

Noxubee,  MS „.. 

Oktibbeha,  MS _.. 

Panola,  MS 

Pearl  River,  MS 

Perry,  MS 

Pike,  MS  

Pontotoc,  MS 

Prentiss,  MS 

Quitman,  MS . 

oCOtlf  Mo  ...■■•..■.•••••••• 

Shaikey,  MS „ 

Simpson,  MS 

Smith,  MS _.. 

Stone,  MS „ 

Sunfkjwer,  MS  

Tallahatchie,  MS 

Tate,  MS 

Tippah,  MS  

Tishomingo,-MS 

lunca,  MS  

Union,  MS 

Walthall,  MS  

Warren,  MS  

WasNngton,  MS 

Wayne.  MS 

Webster,  MS 

Wildnson,  MS 

Winston,  MS  .„ 

Yak>bu5ha,  MS  

Yazoo,  MS 

Missouri: 

Adair,  MO  

Atchison.  MO 

Audrain,  MO  

Bany,  MO  

Barton,  MO  „ 

Bates.  MO 

Benton.  MO  

Bdlirtger,  MO „.. 

Butler.  MO  

CakJwell,  MO 

Calaway.  MO 

Camden,  MO 

Cape  Girardeau,  MO 

Carroll,  MO  

Carter,  MO 

Cedar,  MO _ 

Cttariton,  MO 

Ctswk,  MO  

Cole,  MO  

Cooper,  MO 

Crawford,  MO  

Dade,  MO  

Dallas,  MO 

Davtess,  MO 

De  Kalb,  MO 

L/&ntf  M^  ...■■■•.••■•.••«••< 

Douglas,  MO ». 

Dunklin,  MO _, 

Gasconade,  MO  

Gentry,  MO _... 

Gnjndy,  MO 

Harrison,  MO  ....... 

Henry,  MO  

Htekory,  MO 

Holt,  MO  

Howard,  MO  

Howell,  MO -.... 


Wage 


0.7956 
0.7956 
0.7956 
0.7956 
0.7966 
0.7956 
0.7966 
0.7956 
0.7956 
0.7956 
0.7956 
0.7956 
0.7956 
0.7956 
0.7956 
0.7956 
0.7956 
0.7956 
0.7956 
0.7956 
0.7956 
0.7956 
0.7956 
0.7956 
0.7956 
0.7956 
0.7956 
0.7956 
0.7956 
0.7956 
0.7956 
0.7956 

0.8198 
0.8198 
0.8198 
0.8198 
0.8198 
0.8198 
0.8198 
0.8198 
0.8198 
0.8198 
0.8198 
0.8198 
0.8198 
0.8198 
0.8198 
0.8198 
0.8198 
0.8198 
0.8198 
0.8198 
0.8198 
0.8198 
0.8198 
0.8198 
0.8198 
0.8198 
0.8198 
0.8198 
0.8198 
0.8198 
03198 
0.8198 
0.8198 
0.8198 
0.8198 
0.8198 
0.8198 
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Table  B.— Wage  Index  for  Rural 
Areas — Continued 


Nonurtwn  srea 


Iron,  I 

Johmon,  MO  

Knox.  MO 

Lawrence,  MO 

LewBi.  MO 

Linn.  MO 

Livingston.  MO 

McDonald.  MO . 

Macor,  MO >. 

Madison,  MO 

Maries.  MO 

Marion.  MO  ...„. 

Merctr,  MO 

l^Alllv^|  Mn\j  •..*■•■*•••••« 
Mississippi,  MO  ..... 
Moniteau.  MO  ....;„. 

Monroe,  MO 

Montgomery.  MO  ... 

Morgan,  MO 

New  Madrid.  MO  ... 

Nodaway,  MO 

Oregon,  MO 

Osage,  MO  

OzarH,  MO  

Penucot,  MO 

Perry,  MO  

Pettis,  MO 

PtielpB.  MO „... 

Pike,  MO 

Puiaski,  MO  

Putnam,  MO  

Rails,  MO 

Randolph,  MO  

Reynolds.  MO 

RipleH,  MO „. 

St  diiir.  MO- 

St  G#nevieve.  MO 
St  Francois,  MO  ... 

Saline,  MO 

Schuyler,  MO 

Scotland,  MO 

Scott,  MO 

ShanrK>n,  MO  

Shetoy.  MO 

Stodtiard.  MO 

Stonev  PWKD  

SUIiwi.  MO  ^^ 

Taney,  MO 

Texas,  MO >. 

Vernon,  MO  

Washington.  MO  .... 

Wayne.  MO 

Worttx  MO  

Wrig^t  MO  

Montana: 

Beavarhead,  MT  .... 

Btg  Hem,  MT  

Blaina.  MT  „. 

Broadwater,  MT 

Caitx»T,  MT 

Carter,  MT  „. 

Chouteau,  MT 

Custer,  MT 

Daniels,  MT  

Dawson,  MT  

Deer  Lodge,  MT  .... 

Failoa  MT _ 

Ferguk  MT 


Wage 
index 


0.8198 
0.8198 
0.8198 
0.8198 
0.8198 
0.8198 
0J198 
0.8198 
0.8198 
0.8198 
0.8198 
0.8198 
0.8198 
0.8198 
08198 
0.8198 
0.8198 
0.8198 
0.8198 
0.8198 
0.8198 
0.8198 
0.8198 
0.8198 
0.8198 
0.8198 
0.8198 
0.8198 
0.8198 
0.8198 
0.8198 
0.8198 
0.8198 
0.8198 
0.8198 
0.8198 
0.8198 
0.8198 
0.8198 
0.8198 
0.8198 
0.8198 
0.8198 
0.8198 
0.8198 
0.8198 
0.8198 
0.8198 
0.8198 
0.8198 
0.8198 
0.8198 
0.8198 
0.8198 
0.8198 
0.8198 

0.8689 
0.8689 
0.8689 
0.8689 
0.8689 
0.8689 
0.8689 
0.8689 
0.8689 
0.8689 
0.8689 
0.8689 
0.8689 


Table  B.— Wage  Index  for  Rural 
Areas — Continued 


Table  B.— Wage  Index  for  Rural 
Areas — Continued 


Nonurtian  area 


Flathead,  MT 

Gallatin.  MT 

Garfield,  MT 

GokJen  VaHey,  MT- ..... 

H«,  MT  

Jefferson,  MT 

Judith  Basin.  MT 

Lake.  MT 

Lewis  and  Clark,  MT  

Lincoln.  MT 

McCone.  MT „ 

Madison,  MT 

Meagher.  MT 

Mineral,  MT , 

Missoula,  MT „.. 

Musselsheli,  MT 

Park,  MT  

Petroleum.  MT 

Phillips,  MT 

Pondera.  MT 

Powder  River,  MT 

KOWOll,  Ml   ■.>■■..••..■......•.••••• 

Prairie,  MT 

RavaHt,  MT _„ 

RKhland,  MT  

Roosevelt,  MT 

Rosebud.  MT 

odnooTSt  M I  ...»•••.•••.••.••*••• 

Sheridan,  MT 

Silver  Bow,  MT 

Stillwater.  MT 

Sweet  Grass,  MT .. 

Teton,  MT  

Toole  MT 

Treasure,  MT 

Valley.  MT 

Wheatland,  MT 

Wibaux.  MT  

Yelkiwstone  NaU  Park.  MT 
Nebraska: 

Adams.  NE  

Antekjpe.  NE  

Arthur,  NE 

Banner,  NE 

Blaine,  NE 

Boone,  NE  

Box  Butte,  NE 

Boyd.  NE  „. 

Brown,  NE  

Buffato.  NE  

Burt,  NE 

Butler.  NE  „ 

Cedar,  NE 

v^inSOt  nc   •■■>•■»■•••••••»•■■•••■. 

Cheny.  NE 

Cheyenne,  NE  

Clay.  NE  

Colfax,  NE  ..-. 

Cuming,  NE  

Custer.  NE ; 

Dawes.  NE  .....,..„......_..„..., 

Dawson,  NE 

Deuel,  NE  

Dixon.  NE  _ — ............ 

Dodge.  NE  

Dundy.  NE  

Fillmore.  NE ;, 


Wage 
ifxlex 


0.8689 
0.8689 
0J689 
0.8689 
0.8689 
0.8689 
0J689 
0.8689 
0.8689 
0.8689 
0.8689 
0.8689 
0.8689 
0.8689 
0.8689 
0.8689 
0.8689 
0.8689 
0.8689 
0.8689 
0.8689 
0.8689 
0.8689 
0.8689 
0.8688 
0.8688 
0.8689 
0.8689 
0.8689 
0.8689 
0.8689 
0.8689 
0J689 
0.8689 
0.8689 
0.8688 
0.8689 
0.8689 
0.8689 
0.8689 
0.8689 
0.8689 

0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 


Nonubanarea 


FranWin.  NE 

Frontier.  NE , 

Fumas,  NE  

Gage.  NE 

Garden.  NE 

GarfiekJ,  NE  ..... 
Gosper,  NE  ....... 

Grant.  NE 

Greeley,  NE 

Hal,  NE  

Hamilton,  NE  .... 

Harlan.  NE 

Hayes.  NE  , 

Hitchcock,  NE  ... 

Holt,  NE 

Hooker,  NE 

Howard.  NE  

Jefferson,  NE  .... 
Johnson,  NE  ..... 

Kearney,  NE  

Keith.  NE  

Keya  Paha,  NE  . 
KimbaJt,  NE  ...... 

Knox,  NE  ... 

Uncoln,  NE  

Logan,  NE 

Loup,  NE 

McPherson,  NE 

Madison.  NE  

Merrick.  NE  . 

Morrill.  NE 

Nance.  NE  

Nemaha,  NE 

Nuckolls,  NE 

Otoe.  NE 

Pawnee.  NE ...... 

Perkins,  NE 

Phelps.  NE 

Pierce.  NE  

Platte.  NE  

Polk.  NE 

Red  Wilk>w.  NE 
Rk:hardson.  NE 

Rock,  NE  

Saline,  NE 

Saunders.  NE  ... 
Scott  Bluff.  NE  .. 

Seward.  NE  

Sheridan.  NE  .... 
Sherman.  NE  .... 

Skjux.  NE 

Stanton,  NE  

Thayer.  NE  

Thomas.  NE 

Thurston.  NE  „.. 

Valley.  NE 

Wayne,  NE  ....... 

Webster.  NE  .._. 
Wheeler.  NE  ...„ 

York.  NE  

Nevada: 

Churchill,  NV 

Douglas,  NV  

Elko,  NV 

EsmeraMa,  NV  . 

Eureka.  NV  

HumboWt,  NV  ... 

Lander.  NV  

Lincoln,  NV 

Lyon,  NV 


Wage 
index 


0.8000 
0.8000 
0.8000 
0.8000 
OJOOO 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 

0.9918 
0.9918 
0.9918 
0.9918 
0.9918 
0.9918 
0.9918 
0.9918 
0.9918 
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Table  B.— Wage  Index  for  Rural 
Areas— Continued 


Table  B.— Wage  Index  for  Rural 
Areas— Continued 


Table  B.— Wage  Index  for  Rural 
Areas— Continued 


Nonurban  area 


Mineral,  NV 

Pershing,  NV  

Storey.  NV „. 

White  Pine.  NV 

Carson  City,  NV 

New  Hampshire: 

Belknap,  NH  

Carroll,  NH ; 

Cheshire,  NH 

Coos,  NH „ 

Grafton,  NH  

SuHfvan,  NH 

New  Mexico: 

Catron.  NM  

Chaves,  NM 

Cibola,  NM 

Colfax,  NM 

Curry,  NM  

De  Baca,  NM „. 

Eddy.  NM 

Grant.  NM 

Guadalupe,  NM  . 

Harding,  NM  

Hidalgo,  NM „ 

Lea,  NM 

Uncoln.  NM 

Luna.  NM 

McKintey,  NM  ._. 

Mora,  NM 

Otero.  NM 

Quay,  NM 

Rio  Arriba.  NM 

Roosevelt,  NM 

San  Juan.  NM 

San  P^uel,  NM  . 

Sierra,  NM  

Socorro,  NM  

Taos,  NM 

Torrance,  NM 

Union,  NM 

New  York: 

AHegany,  NY 

Cattaraugus.  NY  . 

Chenango,  NY 

Clinton,  NY  

Columbia.  NY  _. 

Cortland.  NY 

Delaware,  NY  

Essex.  NY 

FranWin.  NY 

-  Fulton.  NY 

Greene,  NY 

Hamilton,  NY  .- 

Jefferson.  NY 

Lewis,  NY  _.. 

Otsego.  NY 

St  Lawrence,  NY  ...>. 

Schuyler,  NY 

wVffloCSf  PIT     •••■■••••■<•■ 

Steuben,  NY  .„. 

Sullivan.  NY 

Tompkins,  NY 

Ulster.  NY 

Wyoming.  NY 

Yates.  NY 

North  Carolina 

Alleghany,  NO 

Anson,  NC  

Ashe,  NC 

Avery,  NC „ 


Wage 


Nonurt>an  area 


0.9918 
0.9918 
0.9918 
0.9918 
0.9918 

1.0345 
1.0345 
1.0345 
1.0345 
1.0345 
1.0345 

0.9002 
0.9002 
0.9002 
0.9002 
0.9002 
0.9002 
0.9002 
0.9002 
0.9002 
0.9002 
0.9002 
0.9002 
0.9002 
0.9002 
0.9002 
0.9002 
0.9002 
0.900^ 
0.9002 
0.9002 
0.9002 
0.9002 
0.9002 
0.9002 
0.9002 
0.9002 
0.9002 

0.8845 
0.8845 
0.8845 
0.8845 
0.8845 
0.8845 
0.8845 
0.8845 
03845 
0.8845 
0.8987 
0.8845 
0.8845 
0.8845 
0.8845 
0.8845 
0.8845 
0.8845 
0.8845 
0.8845 
0.8845 
0.8845 
0.8845 
0.8845 

0.8488 
0.8488 
0.8488 
0.8488 


Beaufort,  NC  . 

Bertie.  NC 

Bladen,  NC 

Camden,  NC 

Carteret,  NC  

Caswell.  NC 

Cherokee,  NC  .... 

Chowan,  NC  

Clay,  NC 

Cleveland,  NC  ... 
Columbus,  NC  ... 

Craven,  NC 

Dare,  NC 

Duplin,  NC 

Gates,  NC 

Graham,  NC  

Granville,  NC  ..... 

Greene,  NC  

HaSfax,  NC  

HametL  NC 

Haywood.  NC  .... 
Henderson,  NC  .. 

Hertford,  NC  

Hoke,  NC 

Hyde,  NC 

Iredell,  NC 

Jackson,  NC  

Jortes,  NC 

Lee,  NC  

Lenoir,  NC  

McDowel,  NC  .... 

Macon,  NC 

Martin.  NC  

Mitchell.  NC  

Montgomery,  NC 

Moore,  NC  

Northampton,  NC 

Pamlk».  NC 

Pasquotank,  NC 

Pender.  NC 

Perquimans,  NC 

Person.  NC 

Polk.  NC  

Rehnwnd,  NC  ... 

Robeson,  NC 

Rockingtiam,  NC 
Rutherford.  NC  .. 

Sampson.  NC 

Scotland,  NC  

Stanly,  NC  

Surry,  NC 

Swain,  NC , 

Transylvania.  NC 
Tyrrell,  NC  ......... 

Vance,  NC 

Wwren,  NC 

Washington,  NC  . 

Watauga,  NC 

Wifces,  NC 

Wilson.  NC 

Yancey,  NC  

North  Dakota: 

Adams,  ND  

Bames,  ND 

Benson,  ND  

Billings,  ND 

Bottineau,  ND 

Bowman,  ND  

Burke,  ND „.... 

Cavalier,  ND 


Wage 
index 


Nonuit>an  area 


03488 
0.8488 
03488 
0.8488 
0.8488 
03488 
03488 
03488 
03488 
0.8488 
03488 
0.8488 
0.8488 
0.8488 
0.8488 
0.8488 
0.8488 
0.8488 
0.8488 
0.8488 
0.8488 
03488 
0.8488 
0.8488 
0.8488 
0.8488 
03488 
0.8488 
0.8488 
0.8488 
03488 
0.8488 
0.8488 
0.8488 
0.8488 
03488 
03488 
0.8488 
0.8488 
0.8488 
03488 
0.8488 
03488 
03488 
0.8488 
0.8488 
0.8488 
0.8488 
0.8488 
03488 
03488 
03488 
03488 
0.8488 
0.8488 
0.8488 
03488 
0.8488 
0.8488 
03488 
03488 

0.8217 
03217 
03217 
0.8217 
03217 
03217 
0.8217 
0.8217 


Dfckey,  ND 

Divide,  ND  — ^ ...... 

Durm,  ND 

Emmons,  ND  ....„„„._....._.._.. 

Foster,  ND  

Gokten  Valley,  ND  ....„ 

Grant.  ND  

Griggs.  ND 

Hettinger.  ND 

KkJder,  ND 

U  Moure.  ND 

Logan,  ND  

McHenry,  ND 

Mcintosh,  ND 

McKenzie,  ND 

McLean,  ND 

Mercer,  ND „ „ 

Mountrail,  ND 

Nelson,  ND 

Oliver,  ND 

Pembina,  ND  

Pierce.  ND  — , 

Ramsey,  ND 

Ransom,  ND 

Renville,  ND 

Rchland,  ND  

Rolette.  ND  

Sargent,  ND 

Sheridan,  ND „ 

Stope,  ND  . 

Staric.  ND 

Steele,  ND  

Stutsman,  ND 

Towner,  ND  „ , 

•      Traill,  ND „ 

Walsh.  ND 

Ward.  ND 

Wells,  ND 

Williams,  NO 

Ohk): 

Adams,  OH 

Ashland,  OH  

Athens,  OH  „.. 

Champiaign,  OH 

Cbnton,  OH  ».. 

Coshocton,  OH 

Dartce,  OH 

Defiance,  OH 

triG,  \jft ...•••.•.*.•.»•.••••■••.•••« 

rsyoito,  OH  .••••••«•««•••«•••••••.•».•. 

GaHia,  OH 

Guernsey,  OH 

Hancock.  OH  

Hardin.  OH 

Harrison,  OH .........».».._..__.... 

nerwy,  ^i  i  ....■■•••■■•■■■.••■.■.■■•••..•« 

Highland,  OH 

Hocking,  OH  „......._„..., 

Holmes,  OH  •■••«•»••.«»«.•••..•»•. 

Huron,  OH  

Jackson,  OH 

Knox.  OH 

Logan,  OH  „ 

WwHKX  If  V^^i    •■••••■••••■•••■••■•■■■••■••>• 

Mercer,  OH . 

Morgan,  OH  .._ 


Wage 


03217 
03217 
03217 
03217 
0.8217 
0.8217 
03217 
03217 
03217 
0.8217 
03217 
0.8217 
03217 
0.8217 
0.8217 
03217 
0.8217 
03217 
0.8217 
0.8217 
03217 
0.8217 
0.8217 
0.8217 
03217 
0.8217 
0.8217 
03217 
0.8217 
0.8217 
03217 
0.8217 
0.8217 
0.8217 
0.8217 
03217 
0.8217 
0.8217 
0.8217 
0.8217 
0.8217 

0.9063 
0.9063 
0.9063 
0.9063 
0.9063 
0.9063 
0.9063 
0.9063 
0.9063 
0.9063 
0.9063 
0.9063 
0.9063 
0.9063 
0.9063 
0.9063 
0.9063 
0.9063 
0.9063 
0.9063 
0.9063 
0.9063 
0.9063 
a9063 
03063 
0.9063 
0.9063 
0.9063 
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Table  I  .—Wage  Index  for  Rural 
Areas— Continued 


^tonurban  area 


Morro*.  OH  

Muskingum.  OH 

Noble.  OH 

Ottawa,  OH 

Paulding.  OH  .... 

Peny.OH 

Pike.  OH  

Prebte;  OH 

Putnam.  OH  . 

Ross.  OH _ 

Sandb^,  OH  .. 

Scioto>pH  

Seneca.  OH  

Shelby,  OH  

Tuscaiawas,  OH 

Union,;  OH „ 

Van  \Ateft.  OH  ... 

Vinton,  OH  

Wayne,  OH  . 

Williams,  OH  ..._ 
Wyandot.  OH  .... 
Okiahoma: 
Adair,  OK 
AlfaHa^OK 
Atoka,  OK 
Beaver,  OK 
Beckham.  OK 
Blain^,  OK 
Bryan.  OK 
Caddo,  OK 
Carter,  OK 
Cherokee.  OK 
Choctaw,  OK 
Cimarron,  OK 

Coal,  i)K  „.. 

Cottorx  OK 

Craig,  OK 

CusteK,  OK 

Delaware,  OK  . 

Dewey,  OK  

Ellis,  OK 

Garvia  OK 

Grady^  OK 

Grant,  I  OK  

Greer,!  OK  

Hamx^,  OK  .... 

Harpef,  OK  

Haskell,  OK 

Hughes.  OK  .... 
Jackson,  OK  ... 
Jefferson,  OK .. 
Johnston,  OK  .. 

Kay,  6k  

Kingfi^r,  OK 

Kk)waJ  OK 

Utimi-,  OK  .... 
Le  Flofe,  OK  ._ 

Uncolii.  OK  

Love,  OK 

McCultain,  OK 
Mcintosh,  OK  .. 

Major,  OK  

MarsheN,  OK  .„ 

Mayea,  OK 

Munay,  OK  

Muskogee,  OK 

NoWe,  OK 

Nowala,  OK  .... 
Okfuskee.  OK  . 
Okmulgee,  OK 


Wage 
index 


0.9063 
0.9063 
0.9063 
0.9063 
0.9063 
0.9063 
0.9063 
0.9063 
0.9063 
0.9063 
0.9063 
0.9063 
0.9063 
0.9063 
0.9063 
0.9933 
0.9063 
0.9063 
0.9063 
0.9063 
0.9063 

0.8395 
0.8395 
0.8395 
0.8395 
0.8395 
0.8395 
0.8395 
0.8395 
0.8395 
0.8395 
0.8395 
0.8395 
0.8395 
0.8395 
0.8395 
0.8395 
0.8395 
0.8395 
0.8395 
0.8395 
0.8395 
0.8395 
0.8395 
0.8395 
0.8395 
0.8395 
0.8395 
0.8395 
0.8395 
0.8395 
0.8395 
0.8395 
0.8395 
0.8395 
0.8395 
0.8395 
0.8395 
0.8395 
0.8395 
0.8395 
0.8395 
0.8395 
0.8395 
0.8395 
0.8395 
0.8395 
0.8395 
0.8395 


Table  B.— Wage  Index  for  Rural 
Areas— Continued 


Nonurtjenarea 


Ottawa.  OK 

Pawnee,  OK  _.. 

Payne.  OK  __ 

Pitteburg.  OK _.. 

Pontotoc,  OK 

Pushmataha,  OK  . 

Roger  Mills,  OK  

Seminole,  OK  

Stephens,  OK 

Texas,  OK 

Tillman.  OK 

WasNngton.  OK  

Washita.  OK  

Woods,  OK  _.. 

Woodward.  OK  

Oregon: 

Baker,  OR  ..... 

Benton.  OR 

Clatsop,  OR ._. 

Coos.  OR _., 

Crook,  OR -., 

Curry.  OR 

Deschutes,  OR 

Douglas,  OR 

Gilliam,  OR  

Grant,  OR  

Harney.  OR , 

Hood  River,  OR 

Jefferson,  OR  , 

Josephine,  OR 

Klamath,  OR .~. 

Lake,  OR  

Lincoln.  OR 

Linn,  OR  

Malheur.  OR  

Morrow.  OR  

Sherman.  OR „. 

Tillamook.  OR 

Umatilla.  OR  

Unkxi,  OR 

Waltowa.  OR 

Wasco,  OR  

Wheeler,  OR .„. 

Pennsylvania: 

Adams,  PA 

Armstrong,  PA 

Bedford,  PA 

Bradford,  PA 

Cameron,  PA  . 

Clarion,  PA  

ClearfieW,  PA 

Clinton,  PA 

Crawford,  PA ... 

Elk.  PA 

Forest.  PA 

FrankNn,  PA 

Fufton,  PA 

Greene,  PA 

Huntingdon,  PA  

Indiana,  PA 

Jefferson,  PA 

Juniata,  PA  

Lawrence,  PA 

McKean.  PA 

Mifflin,  PA  

Monroe,  PA  .. 

Montour,  PA  .... 

Northumbertand.  PA 

Potter,  PA  

Schuylkill.  PA 


Wage 
irxlex 


0.8395 
0.8395 
0.8395 
0.8395 
0.8395 
0.8395 
0.8395 
0.8395 
0.8395 
0.8395 
0.8385 
0.8395 
0.8395 
0.8395 
0.8395 

0.9812 
0.9812 
0.9812 
0.9812 
0.9812 
0.9812 
0.9812 
0.9812 
0.9812 
0.9812 
0.9812 
0.9812 
0.9812 
0.9812 
0.9812 
0.9812 
0.9812 
0.9812 
0.9812 
0.9812 
0.9812 
0.9812 
0.9812 
0.9812 
0.9812 
0.9812 
1).9812 

0.9895 
0.9910 
0.9910 
0.9910 
0.9910 
0.9910 
0.9910 
0.9910 
0.9910 
0.9910 
0.9910 
0.9910 
0.9910 
0.9910 
0.9910 
0.9910 
0.9910 
0.991  r 
0.9P.0 
C.i»910 
0.9910 
0.9524 
0.9910 
0.9910 
0.9910 
0.9910 


Table  B.— Wage  Index  for  Rural 
Areas— Continued 


Nonuibanarea 


Snyder,  PA  

Sullivan.  PA 

Tioga.  PA 

Susquehanna.  PA . 

Unran,  PA  

Venango,  PA  

Warren,  PA  .... 

Wayne,  PA 

Puerto  Rk»: 

Adjuntas,  PR 

Aibonito,  PR 

Arroyo,  PR  

Barrarx^uitas,  PR 

CiaJes,  PR 

Coamo,  PR 

Cutebra.  PR 

Guanica,  PR  

Guayama,  PR 

Isabete.  PR 

Jayuya.  PR  

Lajas,  PR 

Lares,  PR „.. 

Las  Marias.  PR 

Maricao,  PR _ 

Maunabo.  PR 

Orocovis.  PR  ,_ 

Patillas.  PR 

OuebradiHas.  PR  

Rirxx)n,  PR  „ 

Salinas,  PR 

San  Sebastian,  PR  ... 

Santa  Isabel.  PR  

Utuado,  PR 

Vieques,  PR 

Puerto  Rk»,  NM,  PR 

South  Carolina: 

Abbeville.  SC 

Allendale,  SC 

Bamberg,  SC 

Barnwell,  SC 

Beaufort.  SC 

Calhoun.  SC 

Chester.  SC 

Chesterfield,  SO  

Clarendon,  SC 

Colleton,  SC  „ 

Darlington.  SC  

Dillon,  SC 

Fairfiekl,  SC 

Georgetown,  SC 

Greenwood.  SC 

Hampton.  SC 

Jasper,  SC _ 

Kershaw.  SC 

Lancaster,  SC 

Lainens,  SC 

Lee,  SC 

McCormrck,  SC 

Marion,  SC „ 

Marlboro,  SC  

Newtserry,  SC 

Oconee,  SC 

Orangeburg,  SC 

SakJda,  SC  

Union,  SC  

WiHiamsburg,  SC 

South  Dakota: 

Aurora.  SD 

Beadle,  SD  

Bennett,  SD 


Wage 
index 


9910 
9910 
9910 
.9910 
9910 
.9910 
9910 
.9910 

6936 
6936 
6936 
6936 
6936 
6936 
6936 
6936 
6936 
6936 
6936 
6936 
6936 
6936 
6936 
6936 
6936 


6936 
6936 
6936 
6936 
6936 
6936 


6936 

8058 
.8058 
8058 
8058 
8058 
8058 
8058 
8058 
8058 
8058 
8058 
8058 
8058 
8058 
8058 
8058 
8058 
8058 
8058 
8058 
8058 
8058 
8058 
8058 
8058 
8058 
8058 
8058 
8058 
8058 

8000 
.8000 
.8000 
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Table  B.— Wage  Index  for  Rural 
Areas— Continued 


Table  B.— Wage  Index  for  Rural 
Areas — Continued 


Table  B.— Wage  Index  for  Rural 
Areas — Continued 


Nonurbanarea 


Bon  Homme,  SD 

Brookings,  SD 

Brown,  SD  

BruJe.  SD 

Bu«ak),  SD  

Butte,  SD  

Campbell,  SD  

Charles  Mix,  SD  . 

Clark,  SD 

Clay,  SD  

Codington,  SO  .... 

Corson,  SD 

Custer,  SD 

Davison,  SD 

Day,  SD  „.. 

Deuel,  SD  

Dewey,  SD 

Douglas.  SD  

Edmunds.  SD  

Fall  River.  SD  

Faulk.  SD 

Grant,  SD „„ 

Gregory.  SD 

Haakon.  SD  

Hamlin,  SD  

Hand,  SD 

Hanson,  SD  

Harding,  SD 

Hughes.  SD  

Hutchinson.  SO ..., 

Hyde,  SD  

Jackson.  SD  

•    JerauW,  SD 

Jones,  SD , 

Kingsbury,  SD , 

Lake,  SD 

Lawrence;  SD 

Lyman,  SD 

McCook,  SD  

McPherson,  SD  ... 

Marshall,  SD 

Meade,  SD 

Mellette.  SD 

Miner,  SD 

Moody,  SD 

Perkins,  SD 

Potter,  SD 

Roberts,  SD 

Santx>m,  SD 

Shanrxxi,  SD  ....... 

Spink,  SD 

Stanley,  SD 

Sully.  SD 

Todd,  SD  

Tripp,  SD  

Turner,  SD 

Union,  SD  

Walworth,  SD 

Washabaugh,  sb  . 

Yankton,  SD  

Ziebach,  SD 

Tennessee: 

Bedford,  TN  .......... 

Benton,  TN  

Bledsoe,  TN 

Bradtey,  TN 

Campbell,  TN 

Cannon,  TN  .... 

Canx)ll,  TN 


Wage 
index 


0.8000 

0.8000 

0.8000 

0.8000 

0.8000 

0.8000 

0.8000 

0.8000 

0.8000 

0.8000 

0.8000 

0.8000 

0.8000 

0.8000 

0.8000 

0.8000 

0.8000 

0.8000 

0.8000 

0.8000 

0.8000 

0.8000 

0.8000 

0.8000 

0.8000 

0.8000 

0.8000 

0.8000 

0.8000 

0.8000 

0.8000 

0.8000 

0.8000 

0.8000 

0.8000 

0.8000 

0.8000 

0.8000 

0.8000 

0.8000 

0.8000 

0.8000 

0.8000 

0.8000 

0.8000 

0.8000 

0.8000 

0.8000 

0.8000 

0.8000 

0.8000 

0.8000 

0.8000 

0.8000 

0.8000 

0.8000 

0.8000 

0.8000 

0.8000 

0.8000 

0.8000 

0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
0.8000 
Chester,  TN  I  0.8000 


Nonurbanarea 


Claiborne,  TN  .... 

Clay,  TN 

Cocke,  TN 

Coffee,  TN 

Crockett,  TN  

Cumberland,  TN 

Decatur,  TN  

DeKalb,  TN 

Dyer,  TN  

Fentress,  TN 

Franklin,  TN 

Gibson,  TN  

Giles.  TN 

Grainger,  TN  ...... 

Greene,  TN 

Gnjndy,  TN 

Hamblen,  TN  

Hancock,  TN 

Hardeman,  TN  ... 

Hardin,  TN  

Haywoiod,  TN 

Henderson,  TN  .. 

Henry,  TN  

Hrekman,  TN 

Houston,  TN  

Humphreys,  TN  . 

Jackson,  TN 

Jefferson,  TN 

Johnson,  TN  

Lake.  TN  , 

Lauderdale,  TN  ... 
Lawrence,  TN  ..... 

Lewis,  TN 

Lirx»ln,  TN  

McMinn.  TN  

McNairy,  TN 

Macon,  TN  

Marshall,  TN 

Maury,  TN 

Meigs,  TN  

Monroe,  TN 

Moore,  TN 

Morgan,  TN 

Obion,  TN  

Overton,  TN  

Perry,  TN  

Pk*ett,  TN 

Polk,  TN 

Putnam,  TN  

Rhea.  TN  

Roane,  TN  

Scott,  TN 

Sequatchie,  TN  ... 

Smith,  TN 

Stewart,  TN 

Trousdale,  TN 

Van  Buren,  TN  ..... 

Warren,  TN 

Wayne,  TN 

Weakley,  TN 

White.  TN 

Texas: 

Anderson.  TX 

Andrews.  TX 

Angelina,  TX 

Aransas,  TX 

Armstrong,  TX  ..... 

Atascosa,  TX  

Austin,  TX  

Bailey,  TX  


Wage 
index 


0.8000 

0.8000 

0.8000 

0.8000 

0.8000 

0.8000 

0.8000 

0.8000 

0.8000 

0.8000 

0.8000 

0.8000 

0.8000 

0.8791 

0.8000 

0.8000 

0.8000 

0.8000 

0.8000 

0.8000 

0.8000 

0.8000 

0.8000 

0.8000 

0.8000 

0.8000 

0.8000 

0.8791 

0.8000 

0.8000 

0.8000 

0.8000 

0.8000 

0.8000 

0.8000 

0.8000 

0.8000 

0.8000 

0.8000 

0.8000 

0.8000 

0.8000 

0.8000 

0.8000 

0.8000 

0.8000 

0.8000 

0.8000 

0.8000 

0.8000 

0.8000 

0.8000 

0.9114 

0.8000 

0.8000 

0.8000 

0.8000 

0.8000 

0.8000 

0.8000 

0.8000 

0.8082 

0.8082 

0.8082 

0.8082- 

0.8082 

0.8082 

0.8082 

0.8082 


Nonurban  area 


Bandera.  TX  

Baykx,  TX 

Dee,  TX .»....... 

Blanco,  TX 

Borden,  TX  

Bosque,  TX 

Brewster,  TX 

Briscoe,  TX 

Brooks,  TX 

Brown,  TX 

Burteson,  TX 

Burnet,  TX  

Calhoun,  TX 

CaBahan,  TX 

Camp.  TX  

Carson,  TX  

Cass,  TX 

Castro,  TX  

Cherokee,  TX  .;..., 

ChikJress,  TX 

Clay,  TX 

Cochran,  TX  ......'.. 

Coke,  TX 

Colernan,  TX 

Collingsworth,  TX 

Cotorado,  TX  

Comanche,  TX 

Concho,  TX 

Cooke,  TX 

Cottte,  TX 

Crane,  TX  ...; 

Crockett,  TX _.. 

Crosby,  TX 

Cufcerson,  TX 

Dallam,  TX 

Dawson,  TX 

Deaf  Smitti.  TX  .... 

Delta,  TX 

De  Witt,  TX 

DKkens,  TX  

Dimmit,  TX 

Donley.  TX  „ 

Duval,  TX 

Eastland,  TX 

Edwards,  TX  .-. 

Eratti,  TX  

Falls,  TX 

Fannin,  TX 

Fayette,  TX , 

Fisher,  TX 

Ftoyd,  TX 

Foard,  TX 

Franklin,  TX  

Freestone,  TX 

Frio,  TX 

Gaines,  TX 

Garza,  TX  _.. 

Gillespie,  TX 

Glasscock,  TX  

Goliad,  TX 

Gonzales,  TX 

Gray,  TX  

Grimes,  TX  

Hale,  TX 

Han.  TX 

Hamilton.  TX 

Hansford.  TX  

Hardeman,  TX  

Hartley,  TX 

Haskell,  TX 


Wage 
index 


0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0J082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0J082 

0.8082 

0.8082 

0.8082 
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Table  B.— Wage  Index  for  Rural 
Areas— Continued 


Nonurt)en  area 


4. 


I  laniphW,  TX 

HI.  TX 4. 

Hockley,  TX. 
HopWns,  TX  . 
Houston,  TX,. 

Howard.  TX  ; 

Hudspeth,  rjc ... 
Hulctiinson.  tX 

Irion,  TX  .....f 

Jack,  TX k 

Jackson.  TX| 
Jasper,  TX 
Jeff  Davis, 
JfcnHogg, 
Jim  Weils, 
Jones,  TX 
Kames,  TX 
Kendall,  TX 
Kenedy,  TX 

Kent,  TX 

Kerr.  TX 

Kimble.  TX  . 

King,  TX 

Kinney.  TX  . 
Kleberg.  TX 
Knox,  TX  ..„ .. 
Lamar,  TX  .. .. 

Lamb.  TX  

Lampasas,  fX 
La  SaHe,  TX  ..., 

Lavaca,  TX  

Lee,  TX ,  ...„ 

Leon,  TX 

Limestone,  1X 
Upecomb,  T  ( .. 
Live  O*.  T)  „. 

Uano,  TX  

Loving.  TX  4-.- 
Lynn,  TX  ...i.... 
McCuNocti,JX 
McMuNen.  T)( ... 
Madnon, 
Marion.  TX 
Martin.  TX  . 
Mason.  TX 
Matagorda, 
Maverick.  TX 
MedbwuTX 
Menard.  TX 
Milam.TX 
Mife.  TX  .. 
MUcholl.  TX 
Montague, 

Moore,  TX  J 

Morris,  TX 
Motley,  TX 
Nacogdochc  s,  TX, 
Navarro,  TX 
Newton.  TX 
Nolan.  TX .. . 
OchMree,  TC 
Okttam.TX 
Pato  Pinto. " 
Panola.  TX 
Parmer,  TX 
Pecos,  TX  4— •-— ' 
Pok,TX 

Presidk),  JA 

Rains,  TX 
Reagan,  TX 


IX 


Wage 

irxtex 


0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0J082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8062 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 

0.8082 


Table  B.— Wage  Index  for  Rural 
Areas— Continued 


Nonurban  area 


Real.  TX „„ 

Red  River,  TX 

HOOVOS,  I  /\  ■•••••••••••• 

Refugn,  TX 

Roberts.  TX  

Robertson,  TX  

Runnels,  TX 

Rusk,  TX 

Sabine,  TX 

San  Augustirw,  TX  . 

San  Jacinto,  TX 

San  Saba.  TX 

Schleicher,  TX  

Scurry.  TX 

Shackelford.  TX  — 

Shetoy,  TX 

Sherman,  TX  

Somervell.  TX 

Starr.  TX  

Stephens.  TX 

Sterttng,  TX  ............ 

Stonewall,  TX 

Sutton,  TX 

Swisher.  TX  

Terry,  TX 

Throckmorton,  TX  .. 

Titus,  TX  .. ._».... 

Trinity.  TX  

Tyler.  TX 

Upton.  TX  ..„.».._... 

Uvakte.  TX 

VaJ  Verde,  TX 

Van  Zandt,  TX 

Waker.  TX 

Ward,  TX 

Washington.  TX  — 
Wharton.  TX  ...... 

Witnrger,  TX 

WHIacy.  TX 

WlflHOf,  iX  ■•••••••».»••••< 

Wise.  TX 

Wood,  TX 

Yoakum.  TX 

Young,  TX .... 

Zapata,  TX „., 

Zavala.  TX  


LJtah: 


Beaver,  UT  

Box  Elder,  UT 

Cache,  UT  

Caibon,  UT 

Daggett,  UT  

Duchesne,  UT 

Emery,  UT  

GarfieW,  UT 

Grand,  UT  ............._.. 

Iron,  UT  ...„.„...„„...„ 

wUoDf  ^J  i     •■•••••••■■•■••••■I 

MiJterd,  UT 

Morgan.  UT 

Piute.  UT 

Rich,  UT 

San  Juan,  UT  

Sanpete,  UT  

Sevier,  UT ... 

Summit,  UT 

Tooele,  UT 

Uintah,  UT  ....... 


Wage 
irKlex 


0.8082 
0.8082 
0.8082 
0.8082 
0.8082 
0.8062 
0.8062 
0.8082 
0.8082 
0.8082 
0.8082 
0.8082 
0.8062 
0.8082 
0.8082 
0.8062 
0J082 
0.8082 
0.8082 
0.8082 
0.8082 
0.8082 
0.8082 
0.8082 
0.8082 
0.8082 
0.8062 
0.8082 
0.8082 
0.8082 
0.8082 
0.8082 
0.8082 
0.8082 
0.8082 
0.8082 
0.8082 
0.8062 
0.8082 
0.8082 
0.8082 
0.8062 
0.8062 
0.8062 
0.8082 
0.8082 
0.8082 
0.8062 

0.8634 
0.8634 
0.8634 
0.8634 
0.8634 
0.8634 
0.8634 
03634 
0.8634 
0.8634 
0.8634 
0.8634 
0.8634 
0.8634 
0.8634 
0.8634 
0.8634 
0.8634 
0.8634 
0.8634 
0.8634 


Table  B.— Wage  Index  for  Rural 
Areas— Continued 


Nonurt)8m  area 


Wasatch.  UT 

Washington,  UT 

Wayne,  UT _ 

Vermont 

Addison  VT 

Bennington,  VT 

Caledonia,  VT 

Lamoille,  VT 

Orange,  VT 

Rutland,  VT 

Washington,  VT 

Windham,  VT 

Windsor.  VT „ 

Virgin  Islands _ — 

Virginia: 

Accomack,  VA .:__ 

Alleghany,  VA 

Amelia.  VA 

Appomattox,  VA 

Augusta,  VA 

Bland,  VA 

Brunswick,  VA 

Buchanan,  VA 

Buckingham,  VA 

Caroline.  VA  

Carroll.  VA  

Chariotte,  VA 

Craig.  VA 

Cumberiand,  VA  

Dickenson.  VA . 

Floyd.  VA ....... 

Franklin,  VA ~ 

f    ifKinflK^Kf     w  f^     ••••••■••••••^•••••1 

Giles.  VA 

Grayson.  VA  ._ 

Greemville,  VA  . 

HaBlax.  VA „ 

Hightaind,  VA „ 

King  and  Queen,  VA  

King  William.  VA 

Lancaster,  VA 

Louisa,  VA 

Lunenburg,  VA ^ 

MadBon,  VA 

Mecklenburg.  VA 

nnluQIOSoAf   w  fy  ■■■■■■■■••••■••■■■• 

Montgomery.  VA _... 

Nelson,  VA 

Northampton.  VA 

Northumbertarxl,  VA 

Nottoway.  VA 

Orange,  VA 

I    CHXp|     Vr^      ■■■■■>■■■•■•»••»•••••■••■ 

Patrick,  VA . 

Prince  Edward,  VA  

Pulaski,  VA  

Rappahannock,  VA 

Richmond.  VA 

Rockbridge.  V  A 

Rockingham,  VA 

Russell,  VA 

Shenartdoah,  VA  

Smyth.  VA 

Southampton.  VA  


Wage 
index 


0.8634 
0.8634 
0.8634 

0.9012 
0.9012 
0.9012 
0.9012 
0.9012 
0.9012 
0.9012 
0.9012 
0.9012 
0.9012 
0.9012 
0.6594 

0.8346 
0.8346 
0.8346 
0.8346 
0.8346 
0.8346 
0.8346 
0.8346 
0.8346 
0.6346 
0.6346 
0.8346 
0.8346 
0.8346 
0.8346 
0.6346 
0.8346 
0.8346 
0.8346 
0.8346 
0.8346 
0.8346 
0.8346 
0.8346 
0.8346 
0.8346 
0.8346 
0.8346 
0.8346 
0.8346 
0.8346 
0.8346 
0.8346 
0.8346 
0.8346 
0.8346 
0.8346 
0.8346 
0.8346 
0.8346 
0.6346 
0.8346 
0.8346 
0.8346 
0.8346 
0.8346 
0.8346 
0.8346 
0.8346 
0.8346 
0.6346 
0.8346 
0.8346 
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Table  B.— Wage  Index  for  Rural 
Areas — Continued 


Nonurt>an  area 


Surry,  VA  

Sussex,  VA 

Tazewell,  VA „ 

Westmoreland,  VA 

Wise,  VA 

Wythe,  VA 

Buena  Vista  City,  VA  .. 
Clifton  Forge  City,  VA  . 

Covington  City,  VA  

Emporia  City,  VA  „.._.. 

Franklin  City,  VA 

Galax  City,  VA  

Harrisonburg  City,  VA  . 

Lexington  City,  VA 

Martinsville  City,  VA  ... 
Nansemond  City,  VA  .. 

Norton  City,  VA 

Radford  City,  VA 

Soutti  Boston  City,  VA 

Staunton  City,  VA 

Waynesboro  City,  VA  . 
Winchester  City,  VA  .... 

Washington: 

Adams,  WA , 

Asotin,  WA 

Chelan,  WA  , 

aallam,  WA 

Columbia,  WA 

Cowlitz,  WA 

Douglas,  WA 

-Ferry,  WA 

Garfield,  WA  

Grant,  WA _ 

Grays  Harbor,  WA 

Jefferson,  WA 

Kittitas,  WA 

Klickitat.  WA  

Lewis,  WA 

Lincoln,  WA  .., . 

Mason,  WA 

Okanogan,  WA 

Paciffc,  WA 

Pend  Oreille,  WA 

San  Juan,  WA  

Skagit,  WA 

Skamania,  WA 

Stevens,  WA 

Wahkiakum.  WA 

Walla  Walla,  WA 

Whitman,  WA 

West  Virginia: 

Barbour,  WV 

Boone,  WV  

Braxton,  WV  

Calhoun,  WV  

Clay,  WV 

Doddridge,  WV 

Fayette,  WV , 

Gilmer,  WV  

Grant.  WV , 

Greenbrier,  WV , 

Hampshire,  WV  

Hardy,  WV 

Harrison,  WV  

Jackson,  WV  ..„ 

Lewis,  WV „ 

Uncoln,  WV  

Logan,  WV 

McDoweB,  WV 

Marion,  WV 


Wage 
index 


0.8346 
0.8346 
0.8346 
0.8346 
0.8346 
0.8346 
0.8346 
0.8346 
0.8346 
0.8346 
0.8346 
0.8346 
0.8346 
0.8346 
0.8346 
0.8346 
0.8346 
0.8346 
0J346 
0.8346 
0.8346 
0.8346 

0.9850 
0.9850 
0.9850 
0.9850 
0.9850 
0.9850 
0.9850 
0.9850 
0.9850 
0.9850 
0.9850 
0.9850 
0.9850 
0.9850 
0.9850 
0.9850 
0.9850 
0.9850 
0.9850 
0.9850 
0.9850 
0.9850 
0.9850 
0.9850 
0.9850 
0.9850 
0.9850 

0.8944 
0.8944 
0.8944 
0.8944 
0.8944 
0.8944 
0.8944 
0.8944 
0.8944 
0.8944 
0.8944 
0.8944 
0.8944 
0.8944 
0.8944 
0.8944 
0.8944 
0.8944 
0.8944 


Table  B.— Wage  Index  for  Rural 
Areas — Continued 


Nonurbenarea 


Mason,  WV _. 

Mercer,  WV 

Mingo,  WV 

Moriongalia,  WV 

Monroe,  WV 

Morgan,  WV 

Nicholas,  WV 

Pendleton,  WV  ... 
Pleasants,  WV  ... 
Pocahontas,  WV 

Preston,  WV  

Raleigh,  WV 

Randolph,  WV  ... 

Ritchie,  WV 

Roane,  WV  

Summers,  WV  ... 

Taykx,  WV 

Tucker,  WV 

Tyler,  WV , 

Upshur,  WV  

Webster.  WV  , 

Wetzel,  WV 

Wirt.WV  

Wyoming.  WV 

Wisconsin: 

Adams,  Wl 

•  Ashland.  Wl,  . 

Barron.  Wl  .^ 

BayfieW.  Wl  

Buffato,  Wl  

Burnett,  Wl 

Clartc,  Wl 

Columbia,  Wl 

Crawford,  Wl ..._.. 

Dodge, Wl 

Door,  Wl  

Dunn.  Wl 

Fkxence,  Wl  

Fond  Du  Lac.  Wl 

Forest,  Wl  

Grant.  Wl  „.. 

Green.  Wl  

Green  Lake.  Wl  .. 

Iowa,  Wl 

Iron,  Wl 

Jackson,  Wl 

Jefferson.  Wl  ...... 

Juneau,  Wl  

Kewaunee,  Wl  .... 

Lafayette,  Wl  . 

Langlade,  Wl  ...... 

Uncoln,  Wl 

Manitowoc,  Wl  ...., 

Marinette,  Wl  

Marquette,  Wl , 

Menomonee,  Wl  .. 

MoTKoe,  Wl 

Oconto,  Wl 

Oneida.  Wl 

Pepin.  Wl 

Polk.  Wl  ....„ 

Portage,  Wl 

Price,  Wl 

Richland,  Wl  

Rusk.  Wl 

Sauk.  Wl 

Sawyer.  Wl  

Shawano.  Wl  

Taykx,  Wl  

Trempealeau.  Wl  . 


Wage 
index 


Table  B.— Wage  Index  for  Rural 
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0.8944 
0.8944 
0.8944 
0.8944 
0.8944 
0.8944 
0.8944 
0.8944 
0.8944 
0.8944 
0.8944 
0.8944 
0.8944 
0.8944 
0.8944 
0.8944 
0.8944 
0.8944 
0.8944 
0.6944 
0.8944 
0.8944 
0.8944 
0.8944 

0.8524 

0.8524 

0.8524 

0.8524 

0.8524 

0.8524 

0.8524 

0.8524 

0.8524 

0.8524 

0.8524 

0.8524 

0.8524 

0.8524 

0.8524 

0.8524 

0.8524 

0.8524 

0.8524 

0.8524 

0.8524 

0.8524 

0.8524 

0.B524 

0.8524 

0.8524 

0.8524 

0.8524 

0.8524 

0.8524 

0.8624 

0.8524 

0.8524 

0.8524 

0.8524 

0.8524 

0.8524 

0.8524 

0.8524 

0.8524 

0.8524 

0.8524 

0.8524 

0.8524 

0.8524 


Nonurbenarea 

Wage 

Vernon.  Wl 

Vilas,  Wl  ™.   .„..   

Walworth.  Wl  

Washbum,  Wl 

3000 

III! 

Waupaca.  Wl 

0.8524 

Waushara.  Wl 

Wood,  Wl „ 

Wyoming: 

Albany,  WY „ 

Big  Horn,  WY 

Campbell,  WY 

Carbon,  WY ^.. 

Converse,  WY  

Crook.  WY 

Fremont,  WY  

Goshen.  WY  

Hot  Springs,  WY  ..^ 

Johnson,  WY  

Uncoln,  WY  

NkJbrara.  WY 

Paik.  WY  

Platte,  WY 

Sheridan,  WY 

Sublette,  WY 

Sweetwater,  WY 

Teton,  WY  . 

Uinta.  WY  

0.8524 
0.8524 

0.9299 
0.9299 
0.9299 
0.9299 
0.9299 
0.9299 
0.9299 
0.9299 
0.9299 
0.9299 
0.9299 
0.9299 
0.9299 
0.9299 
0.9299 
0.9299 
0.9299 
0.9299 
09299 

Washakie,  WY 

0.9299 

Weston,  WY „ 

0.9299 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parti 

[OS  Docket  No.  96-83;  IB  Docket  No.  95- 
59;  FCC  9ft-328] 

Telecommunications  Act  of  1996; 
Preemption  of  Restrictions  on  Over- 
the-AIr  Reception  Devices 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  Further  Notice  of 
Proposed  Rulemaking  seeks  comment 
on  the  implementation  of  Section  207  as 
it  relates  to  nongovernmental 
restrictions  on  property  not  within  the 
exclusive  use  or  control  of  the  viewer 
and/or  in  which  the  viewer  may  not 
have  a  direct  or  indirect  ownership 
interest.  Section  207  directs  that  the 
Conunission  shall:  "pursuant  to  Section 
303  of  the  Communications  Act. 
promulgate  regulations  to  prohibit 
restrictions  that  impair  a  viewer's  abiUty 
to  receive  video  programming  services 
through  devices  designed  for  over-the- 
air  reception  of  television  broadcast 
signals,  multichannel  multipoint 
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distribution  service  or  direct  broadcast 
satellite  services."  This  FNPRM  will 
provide  interested  parties  an 
opportunity  to  bubmit  comments  that 
will  provide  the  Commission  with  a 
sufficient  recoid  on  which  to  base 
ultimate  regulations. 
DATES:  Interested  parties  may  file 
comments  to  the  FNPRM  on  or  before 
September  27, 1996  and  reply 
comments  on  or  before  October  28, 
1996.  Written  (^omments  by  the  public 
on  the  proposed  and/or  modified 
information  collections  are  due  on  or 
before  September  27,  1996.  Written 
comments  must  be  submitted  by  the 
Office  of  Mana^ment  and  Budget 
(0MB)  on  the  proposed  and/or  modified 
information  collections  on  or  before 
November  4, 1996. 

ADDRESSES:  An  original  and  six  copies 
of  all  comments  and  reply  comments 
should  be  sent  to  Office  of  the  Secretary, 
Federal  Conununications  Commission, 
1919  M  Street,  N.W..  Room  222. 
Washington,  IXC.  20554.  with  a  copy  to 
Jacquehne  Spindler  of  the  Cable 
Services  Bureau.  2033  M  Street.  N.W.. 
Room  700,  Wa»hington.  D.C.  20554. 
Parties  should  also  file  one  copy  of  any 
documents  filed  in  this  docket  with  the 
Conunission's  copy  contractor, 
International  Transcription  Services, 
tac.  2100  M  Street,  N.W.,  Suite  140, 
Washington,  DLC.  20037.  Comments  and 
reply  comments  will  be  available  for 
public  inspection  during  regular 
business  hour^  in  the  FCC  Reference 
Center,  1919  M  Street,  N.W.,  Room  239, 
Washington,  HC.  20554.  In  addition  to 
filing  comments  with  the  Secretary,  a 
copy  of  any  cofnments  on  the 
information  collections  contained 
herein  should  be  submitted  to  Dorothy 
Conway,  Federal  Communications 
Commission,  Room  234, 1919  M  Street,  - 
N.W..  Washington,  D.C.  20054.  or  via 
the  Internet  toidconway^cc.gov,  and  to 
Timothy  Fain.  OMB  Desk  Officer.  10236 
NEOB.  725-l7th  Street,  N.W., 
Washington,  0.C.  20503  or  via  the 

Internet  to  fair! t@al.eop.gov. 

FOfl  FURTHER  INFORMATION  CONTACT: 

Jacqueline  Spindler,  Cable  Services 
Biu^au.  (202)  #18-7200.  For  additional 
information  concerning  the  information 
collections  contained  herein,  contact 
Dorothy  ConvMay  at  202-418-0217.  or 
via  the  Internet  at  dconway@fcc.gov. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  FNPRM 
in  CS  Docket  Mo.  96-83.  IB  Docket  No. 
95-59,  FCC  No.  96-328.  adopted  August 
5, 1996  and  released  August  6,  1996. 
The  full  text  of  this  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (room  239).  1919  M 


Street.  NW.  Washington.  D.C  20554, 
and  may  be  purchased  from  the 
Commission's  copy  contractor, 
International  Transcription  Service. 
(202)  857-3800. 1919  M  Street.  NW. 
Washington.  D.C  20554.  This  FNPRM 
contains  a  proposed  information 
collection  subject  to  the  Paperwork 
Reduction  Act  of  1995  (PRA).  As  part  of 
our  continuing  effort  to  reduce 
paperwork  burdens,  we  invite  the 
general  public  and  OMB  to  comment  on 
the  information  collection  contained  in 
this  FNPRM.  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  No.  104-13.  Public  and 
agency  comments  are  due  on  September 
27, 1996;  OMB  comments  are  due  60 
days  from  the  date  of  publication  in  the 
Federal  Register.  Comments  should 
address:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  acciuBcy  of  the  Commission's 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

OMB  Approval  Number:  3060-0707. 

Title:  Preemption  of  Restrictions  on 
Over-the-Air  Reception  Devices — Report 
and  Order,  Memorandum  Opinion  and 
Order,  and  Further  Notice  of  Proposed 
Rulemaking. 

Type  of  Review:  Revision  of  an 
existing  collection.  The  following  are 
burden  estimates  for  the  Order  portion 
of  the  document,  as  well  as  the  Fiuther 
Notice  of  Proposed  Rulemaking  portion 
of  the  document.  We  account  for  the 
burdens  estimates  separately.  If,  in  a 
subsequent  rulemaking,  the  proposed 
rules  in  the  Further  Notice  of  Proposed 
Rulemaking  are  not  adopted  in  part  or 
in  whole,  the  Commission  will  adjust  its 
burden  estimates  accordingly. 

Respondents:  State  and  local 
governments;  small  organizations;  small 
businesses. 

Number  of  Respondents  for  the  Order: 
248.  (100  requests  for  declaratory 
rulings,  24  comments  on  requests,  100 
petitions  for  waivers,  24  comments  on 
petitions.) 

Estimated  Time  Per  Response  for  the 
Order:  2-5  hours. 

Total  Annual  Burden  for  the  Order 
844  hours.  It  is  estimated  that  50%  of 
declaratory  rulings  will  be  prepared 
without  outside  counsel  with  a  burden 
of  5  hours  each  and  50%  of  parties  will 
hire  outside  counsel.  The  estimated 
burden  to  coordinate  information  with 


outside  counsel  is  2  hours.  50  (50% 
without  outside  counsel)  x  5  hours  = 
250  hours.  50  (50%  with  outside 
counsel)  x  2  hours  =  100  hours.  It  is 
estimated  that  50%  of  conunents  on 
declaratory  rulings  will  be  prepared 
without  outside  coimsel  with  a  burden 
of  4  hours  each  and  50%  of  parties  will 
hire  outside  counsel.  The  estimated 
burden  to  coordinate  information  with 
outside  coimsel  is  2  hours.  12  (50% 
without  outside  counsel)  x  4  hours  =  48 
hours.  12  (50%  with  outside  counsel)  x 
2  hours  =  24  hours.  It  is  estimated  that 
50%  of  petitions  for  waivers  will  be 
prepared  without  outside  counsel  with 
a  burden  of  5  hours  each  and  50%  of 
parties  will  hire  outside  counsel.  The 
estimated  burden  to  coordinate 
information  with  outside  counsel  is  2 
hours.  50  (50%  without  outside 
coimsel)  X  5  hours  =  250  hours.  50  (50% 
with  outside  counsel)  x  2  hours  =  100 
hours.  It  is  estimated  that  50%  of 
comments  on  waivers  will  be  prepared 
without  outside  counsel  with  a  burden 
of  4  hours  each  and  50%  of  parties  will 
hire  outside  counsel.  The  estimated 
burden  to  coordinate  information  with 
outside  counsel  is  2  hours.  12  (50% 
without  outside  counsel)  x  4  hours  =  48 
hours.  12  (50%  Mrith  outside  counsel)  x 
2  hours  =  24  hours. 

Estimated  Costs  Per  Respondent  for 
the  Order:  It  is  estimated  that  50 
requests  for  declaratory  rulings,  12 
comments  on  requests  for  declaratory 
rulings,  50  petitions  for  waivers  and  12 
comments  on  petitions  for  waivers  will 
be  prepared  each  year  through  outside 
counsel.  The  estimated  annual  costs  are 
$89,400,  illustrated  as  follows:  50 
declaratory  rulings  x  5  hours  x  $150/hr. 
=  $37,500.  12  comments  on  declaratory 
rulings  x  4  hours  x  $l50/hr.  =  $7,200. 
50  petitions  for  waivers  x  5  hours  x 
$150/hr.  =  $37.500. 12  comments  on 
petitions  for  waivers  x  4  hours  x  $150/ 
hr.  =  $7,200. 

Number  of  Respondents  for  the 
FNPRM:  248.  (100  requests  for 
declaratory  rulings,  24  comments  on 
requests,  100  petitions  for  wavers,  24 
comments  on  petitions.) 

Estimated  Time  Per  Response  for  the 
FNPRM:  2-5  hours. 

Total  Annual  Burden  for  the  FNPRM: 
844  hours.  It  is  estimated  that  50%  of 
declaratory  rulings  will  be  prepared 
without  outside  counsel  with  a  burden 
of  5  hours  each  and  50%  of  parties  will 
hire  outside  counsel.  The  estimated 
burden  to  coordinate  information  with 
outside  counsel  is  2  hours.  50  (50% 
without  outside  counsel)  x  5  hours  = 
250  hours.  50  (50%  with  outside 
counsel)  x  2  hour  =  100  hours.  It  is 
estimated  that  50%  of  comments  on 
declaratory  rulings  will  be  prepared 
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without  outside  counsel  with  a  burden 
of  4  hours  each  and  50%  of  parties  will 
hire  outside  counsel.  The  estimated 
burden  to  coordinate  information  with 
outside  counsel  is  2  hours.  12  (50% 
without  outside  counsel)  x  4  hours  =  48 
hoxurs.  12  (50%  with  outside  counsel)  x 
2  hour  =  24  hours.  It  is  estimated  that 
50%  of  petitions  for  waivers  will  be 
prepared  without  outside  counsel  with 
a  burden  of  5  hours  each  and  50%  of 
parties  will  hire  outside  counsel.  The 
estimated  burden  to  coordinate 
information  with  outside  counsel  is  2 
hours.  50  (50%  without  outside 
coimsel)  X  5  hours  =  250  hours.  50  (50% 
with  outside  counsel)  x  2  hour  =  100 
hours.  It  is  estimated  that  50%  of 
comments  on  waivers  will  be  prepared 
without  outside  counsel  with  a  burden 
of  4  hours  each  and  50%  of  parties  will 
hire  outside  counsel.  The  estimated 
burden  to  coordinate  information  with 
outside  counsel  is  2  hours.  12  (50% 
without  outside  counsel)  x  4  hours  =  48 
hours.  12  (50%  with  outside  counsel)  x 
2  hour  =  24  hours. 

Estimated  Costs  Per  Respondent  for 
the  FNPRM:  It  is  estimated  that  50 
requests  for  declaratory  rulings,  12 
comments  on  requests  for  declaratory 
rulings.  50  petitions  for  waivers  and  12 
comments  on  petitions  for  waivers  will 
be  prepared  each  year  through  outside 
counsel.  The  estimated  annual  costs  are 
$89,400,  illustrated  as  follows:  50 
declaratory  rulings  x  5  hoiu^  x  $150/hr. 
=  $37,500.  12  comments  on  declaratory 
rulings  x  4  hours  x  $150/hr.  =  $7,200. 
50  petitions  for  waivers  x  5  hours  x 
$150/hr.  =  $37,500.  12  comments  on 

Edtions  for  waivers  x  4  hours  x  $150/ 
,  =  $7,200. 

Needs  and  Uses:  Submitted 
information  will  be  used  to  evaluate 
requests  for  declaratory  ruling  regarding 
the  reasonableness  of  state,  local  and 
nongovernmental  restrictions,  or  to 
requests  for  waiver  of  the  rule. 

I.  Synopsis  of  Further  Notice  of 
Proposed  Rulemaking 

1.  On  February  8, 1996,  the 
Telecommunications  Act  of  1996  ("1996 
Act")  became  law.  Section  207  of  the 
1996  Act  directs  that  the  Commission 
shall,  "piusuant  to  Section  303  of  the 
Communications  Act,  promulgate 
regulations  to  prohibit  restrictions  that 
impair  a  viewer's  ability  to  receive 
video  programming  services  through 
devices  designed  for  over-the-air 
reception  of  television  broadcast  signals, 
multichannel  multipoint  distribution 
service,  or  direct  broadcast  satellite 
services."  On  August  6, 1996,  the 
Commission  released  a  Report  and 
Order  implementing  Section  207.  In  this 
Further  Notice  of  Proposed  Rulemaking 


(FNPRM)  we  seek  comment  on  the 
implementation  of  Section  207  as  it 
relates  to  restrictions  on  property  not 
within  the  exclusive  use  or  control  of 
the  viewer  and/or  in  which  the  viewer 
may  not  have  a  direct  or  indirect 
ownership  interest. 

2.  Neither  the  DBS  Order  and  FNPRM 
nor  the  TVBS-MMDS  A/P/?M  specifically 
proposed  rules  to  govern  or  sought 
comment  on  the  question  of  whether  the 
anteiua  restriction  preemption  rules 
should  apply  to  the  placement  of 
antennas  on  rental  and  other  property 
not  within  the  exclusive  control  of  a 
person  with  an  ownership  interest.  As  a 
consequence  many  of  the  speciBc 
practical  problems  of  how  possible 
regulations  might  apply  were  not 
commented  on,  nor  were  the  poUcy  and 
legal  issues  fully  briefed.  We  conclude 
that  the  record  before  us  at  this  time  is 
incomplete  and  insufficient  on  the  legal, 
technical  and  practical  issues  relating  to 
whether,  and  if  so  how,  to  extend  our 
rule  to  situations  in  which  antennas 
may  be  installed  on  common  property 
for  the  benefit  of  one  with  an  ownership 
interest  or  on  a  landlord's  property  for 
the  benefit  of  a  renter.  Accordingly,  we 
request  further  comment  on  these 
issues.  We  invite  comment  on  the 
potential  for  central  reception  facilities 
in  situations  where  restrictions  on 
individual  antenna  placement  are 
preempted  by  the  rules,  and  thus  no 
involuntary  use  of  common  or  landlord- 
owned  property  is  involved.  We  seek 
comment  on  the  technical  and  practical 
feasibiUty  of  an  approach  that  would 
allow  the  placement  of  over-the-air 
reception  devices  on  rental  or 
commonly-owned  property.  In 
particular,  we  invite  commenters  to 
address  technical  and/or  practical  . 
problems  or  any  other  considerations 
they  believe  the  Commission  should 
take  into  account  in  deciding  whether  to 
adopt  such  a  rule  and,  if  so,  the  form 
such  a  rule  should  take. 

3.  Specifically,  we  seek  comment  on 
the  Conunission's  legal  authority  to 
prohibit  nongovernmental  restrictions 
that  impair  reception  by  viewers  who  do 
not  have  exclusive  use  or  control  and  a 
direct  or  indirect  ownership  interest  in 
the  property.  On  the  question  of  our 
legal  authority,  we  note  that  in  Loretto 
V.  Teleprompter  Manhattan  CATV 
Corp.,  458  U.S.  419  (1982),  the  Supreme 
Court  held  that  a  state  statute  that 
allowed  a  cable  operator  to  install  its 
cable  facilities  on  the  landlord's 
property  constituted  a  taking  imder  the 
Fifth  Amendment.  In  the  same  case,  the 
Court  stated,  in  dicta,  that  "a  different 
question"  might  be  presented  if  the 
statute  required  the  landlord  to  provide 
cable  installation  desired  by  the  tenant. 


Id.  at  440  n.ig.  We  therefore  request 
comment  on  the  question  of  whether 
adoption  of  a  prohibition  applicable  to 
restrictions  imposed  on  rental  property 
or  property  not  within  the  exclusive 
control  of  the  viewer  who  has  an 
ownership  interest  would  omstitute  a 
taking  under  Loretto,  for  which  just 
compensation  would  be  required,  and  if 
so,  what  would  constitute  just 
compensation  in  these  circumstances. 

4.  In  this  regard,  we  also  request 
comment  on  how  the  case  of  Bell 
Atlantic  Telephone  Companies  v.  FCC. 
24  F.3d  1441  (D.C.  Cir.  1994),  should 
affiect  the  constitutional  and  legal 
analysis.  In  that  case,  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
invalidated  Commission  orders  that 
permitted  competitive  access  providers 
to  locate  their  connecting  transmission 
equipment  in  local  exchange  carrier 
central  offices  because  these  orders 
directly  implicated  the  Just 
Compensation  Clause  of  the  Fifth 
Amendment. 

n.  Initial  Regulatory  Flexibility 
Analysis 

5.  As  required  by  Section  603  of  the 
Regulatory  Flexibility  Act,  5  U.S.C. 

§  603  (1996),  the  Commission  has 
prepared  an  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  of  the 
potential  economic  impact  on  small 
entities  of  the  approach  proposed  in  this 
Further  Notice  of  Proposed  Rulemaking. 
Written  public  comments  are  requested 
on  the  IRFA.  Comments  must  be 
identified  as  responses  to  the  IRFA  and 
must  be  filed  by  the  deadlines  for 
comments  on  the  Further  Notice  of 
Proposed  Rulemaking  provided  above. 

6.  Reason  for  Action.  TTie  rulemaking 
is  initiated  to  obtain  comment  on  the 
implementation  of  Section  207  of  the 
Telecommunications  Act  of  1996, 
PubUc  Law  No.  104-104. 110  Stat.  56. 
as  it  applies  to  the  installation, 
maintenance  or  use  of  antennas  on 
common  areas  or  rental  properties, 
property  not  within  the  exclusive 
control  of  a  person  with  an  ownership 
interest,  where  a  community  association 
or  landlord  is  legally  responsible  for 
maintenance  and  repair. 

7.  Objectives.  The  Commission  seeks 
to  evaluate  whether  preempting  non- 
federal Restrictions  on  commonly 
owned  property  and  property  subject  to 
lease  agreements,  would:  (1)  enhance 
viewers'  ability  to  receive  video 
programming  services  through  devices 
designed  for  over-the-air  reception  of 
television  broadcast  signals  and 
multichannel  multipoint  distribution 
services;  (2)  provide  an  unreasonable 
management  burden  for  parties  owning 
and  legally  responsible  for  the  property 
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at  issue;  and|(3)  result  in  the 
Commission  exceeding  its  statutory 
authority  and  Congress'  constitutional 
authority. 

8.  Legal  Basis.  The  proposed  action  is 
authorized  under  Section  1  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  §  151,  and  Section 
207  of  the  Telecommunications  Act  of 
1996.  Public  Uw  No.  104-104, 110  Stat. 
56. 

9.  Reporting,  Recordkeeping,  and 
Other  Compliance  Requirements. 
Depending  on  the  outcome  of  the 
Further  Notice  of  Proposed  Rulemaking, 
neighborhood  associations,  property 
management  companies  and  individual 
landlords  promulgating  regulations  that 
restrict  the  iastallation,  maintenance  or 
use  of  devices  designed  for  receiving 
over-the-air  signals  of  DBS,  MMDS  and 
TVBS  may,  in  certain  circumstances, 
request  decltratory  rulings  from  the 
Commission  that  their  regulations  are 
reasonable,  or  petition  the  Commission 
for  waiver  of  the  rule. 

10.  Federal  Rules  that  Overlap, 
Duplicate  or  Conflict  with  These 
Requirements.  None. 

11.  Description  and  Estimate  of  the 
Number  of  Small  Entities  Impacted.  The 
Regulatory  Flexibility  Act  defines  the 
term  "small  entity"  as  having  the  same 
meaning  as  the  terms  "small  business," 
"small  (M^anization,"  and  "small 
governmental  jurisdiction,"  and  "the 
same  meaning  as  the  term  'small 
business  concern'  under  section  3  of  the 
Small  Business  Act."  A  small  business 
concern  is  one  which:  (1)  Is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  5eld  of  operation; 
and  (3)  satis^es  any  additional  criteria 
established  by  the  Small  Business 
Administration  (SBA),  15  U.S.C  §632. 
Neighborhood  associations  and  property 
rental  businesses  may  be  affected  by  the 
ultimate  outcome  in  the  Further  Notice 
of  Proposed  Rulemaking.  These  entities 
might  need  lo  revise  their  covenants  and 
lease  restrictions  so  that  they  conform 
with  the  ndf. 

12.  Section  601(4)  of  the  Regulatory 
Flexibility  Act  defines  "small 
organization"  as  "any  not-for-profit 
enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field."  5  U.S.C  §601(4). 
This  definition  includes  homeowner 
and  condominium  associations  that 
operate  as  not-for-profit  organizations. 
"The  Community  Associations  Institute 
estimates  that  there  were  150,000 
associations  in  1993. 

13.  The  U«S.  Small  Business 
Administration  classifies  a  small  entity 
as  a  firm  with  fewer  than  500 
employees.  United  States  Small 
Business  Administration,  A  Guide  to  the 


Regulatory  Flexibility  Act,  App.  A 
(1996).  Utilizing  the  Standard  Industrial 
Classification  Codes  for  Real  Estate 
Agents  and  Managers,  100,135  firms  (of 
a  total  of  100,554)  have  fewer  than  500 
employees.  United  States  Dept.  of 
Commerce,  Bureau  of  the  Census,  1993 
Census  of  Cable  and  Other  Pay 
Television  Services  (quoted  by  Dr.- 
William  Whistcm,  Chief,  Research 
Contracts  Branch,  Office  of  Advocacy 
for  the  Small  Business  Administration, 
July  31, 1996).  This  niunber  does 
include  real  estate  agents,  who  would 
not  be  biudened  by  the  proposed  rule, 
but  does  not  include  sole  proprietors 
engaged  in  leasing  rental  property,  who 
might  be  burdened. 

14.  Any  Significant  Alternatives 
Miiumizing  the  Impact  on  Small  Entities 
Consistent  with  the  Stated  Objectives. 
This  Notice  solicits  comments  on  a 
general  approach  only. 

m.  Paperwork  Reduction  Act  of  1995 
Analysis 

15.  Final  Paperwork  Reduction  Act  of 
1995  Analysis.  This  FNPRM  has  been 
analyzed  with  respect  to  the  Paperwork 
Reduction  Act  of  1995  and  found  to 
contain  an  information  collection 
requirement  on  the  public. 
Implementation  of  an  information 
collection  requirement  is  subject  to 
approval  by  the  Office  of  Management 
and  Budget  asprescribed  by  the  Act. 

16.  This  FNPRM  contains  a  proposed/ 
modified  information  collection.  As  part 
of  our  continuing  effort  to  reduce 
paperwork  burdens,  we  invite  the 
general  public  and  OM6  to  comment  on 
the  information  collection  contained  in 
this  FNPRM,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
PubUc  Law  No.104-13.  Public  and 
agency  comments  are  due  on  September 
27,  1996;  OMB  comments  are  due 
November  4, 1996.  Comments  should 
address:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

17.  Written  comments  by  the  public 
on  the  modified  information  collections 
are  due  on  September  27, 1996.  Written 
comments  must  be  submitted  by  the 
Office  of  Management  and  Budget 
(OMB)  on  the  proposed  collections  on 
or  before  November  4, 1996.  A  copy  of 


any  comments  on  the  information 
collection  contained  herein  should  be 
submitted  to  Dorothy  Conway,  Federal 
Communications  Commission,  Room 
234, 1919  M  Sti«et,  NW,  Washington  DC 
20554,  or  via  the  Internet  to 
dconway@fcc.gov,  and  to  Timothy  Fain, 
OMB  Desk  Officer,  10236  NEOB,  725 
17th  Street,  NW.  Washington  DC  20503 
or  via  the  Internet  to  fain t@al.eop.gov. 

IV.  Procedural  Provisions 

18.  Ex  parte  Rules — Non-Restricted 
Proceeding.  This  is  a  non-restricted 
notice  and  comment  rulemaking 
proceeding.  Ex  parte  presentations  are 
permitted,  provided  that  they  are 
disclosed  as  provided  in  Commission's 
rules.  See  generally  47  CFR  §§  1.1202, 
1.1206. 

19.  Pursuant  to  applicable  procedures 
set  forth  in  Sections  1.415  and  1.419  of 
the  Commission's  rules,  47  CFR 

§§  1.415, 1.419,  interested  parties  may 
file  comment^on  or  before  September 
27, 1996.  and  reply  comments  on  or 
before  October  28, 1996.  To  file  formally 
in  this  proceeding,  you  must  file  an 
original  and  six  copies  of  all  comments, 
reply  comments,  and  supporting 
comments.  If  you  want  each 
Commissioner  to  receive  a  personal 
copy  of  your  comments,  you  must  file 
an  original  and  eleven  copies. 
Comments  and  reply  comments  should 
be  sent  to  Office  of  the  Secretary, 
Federal  Communications  Commission, 
1919  M  Street,  N.W.,  Room  222, 
Washington,  D.C  20554,  with  a  copy  to 
Jacqueline  Spindler  of  the  Cable 
Services  Bureau,  2033  M  Street,  N.W., 
Room  700,  Washington,  D.C  20554. 
Parties  should  also  file  one  copy  of  any 
documents  filed  in  this  docket  with  the 
Commission's  copy  contractor. 
International  Transcription  Services, 
Inc.,  2100  M  Street,  N.W.,  Suite  140, 
Washington,  D.C.  20037.  Comments  and 
reply  comments  will  be  available  for 
public  inspection  during  regular 
business  hours  in  the  FCC  Reference 
Center,  1919  M  Street,  N.W.,  Room  239, 
Washington,  D.C.  20554. 

V.  Ordering  Clauses 

20.  It  is  ordered  that  pursuant  to 
Sections  4(i),  4(j),  and  303  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C  §§  154(i),  154(j). 
and  303,  and  Section  207  of  the 
Telecommunications  Act  of  1996, 
Public  Law  No.  104-104, 110  Stat.  56, 
notice  is  hereby  given  and  comment  is  - 
sought  regarding  the  proposals, 
discussion,  and  statement  of  issues  in 
the  Further  Notice  of  Proposed 
Rulemaking. 

21.  It  is  mrther  ordered  that  the 
reqtiirements  and  regulations 


Federal  Register  /  Vol.  61,  No.  172  /  Wednesday.  September  4,  1996  /  Proposed  Rules        46607 


established  in  this  decision  shall 
become  effective  upon  approval  by  the 
Office  of  Management  and  Budget 
(OMBl  of  the  new  information 
collection  requirements  adopted  herein, 
but  no  sooner  than  October  4, 1996. 

22.  This  is  a  non-restricted  notice  and 
comment  rulemaking  proceeding.  Ex 
parte  presentations  are  permitted, 
except  during  the  Sunshine  Agenda 
period,  provided  that  they  are  disclosed 
as  provided  in  the  Commission  rules. 
See  generally.  47  CFR  §§  1.1202, 1.1203. 
and  1.1206(a). 

23.  Pitfsuant  to  applicable  procedures 
set  forth  in  Sections  1.415  and  1.419  of 
the  Commission's  rules,  47  CFR  §§  1.415 
and  1.419.  interested  parties  may  file 
comments  on  or  before  September  27, 
1996,  and  reply  comments  on  or  before 
October  28, 1996.  All  pleadings  must 
conform  to  Section  1.49(a)  of  Uie 
Commission's  rules,  47  CFR  §  1.49(a). 
To  file  formally  in  this  proceeding, 
parties  must  file  an  original  and  six 
copies  of  all  conunents,  reply  comments 
and  supporting  comments.  If  parties 
want  each  Commissioner  to  receive  a 
personal  copy  of  their  comments,  they 
must  file  an  original  plus  eleven  copies. 
Parties  should  send  comments  and  reply 
comments  to  Office  of  the  Secretary, 
Federal  Communications  Conunission, 
Washington,  DC  20554.  Comments  and 
reply  comments  will  be  available  for 
public  inspection  during  regular 
business  hours  in  the  FCC  Reference 
Room  of  the  Federal  Communications 
Commission.  1919  M  Street.  NW., 
Washington,  DC  20554.  For  further 
information,  contact  Jacqueline  Spindler 
at (202)  418-7200. 

24.  This  Further  Notice  of  Proposed 
Rulemaking  contains  a  proposed 
information  collection.  As  required  by 
Section  603  of  the  Regulatory  Flexibility 
Act,  the  Commission  has  prepared  an 
Initial  Regulatory  Flexibifity  Analysis 
(IRFA)  of  the  expected  impact  on  small 
entities  of  the  proposals  suggested  in  the 
Further  Notice  of  Proposed  Rulemaking. 
As  part  of  our  continuing  effort  to 
reduce  paperwork  burdens,  we  invite 
the  general  public  and  the  OMB  to 
comment  on  the  information  collections 
contained  in  this  Further  Notice  of 
Proposed  Rulemaking,  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Pubhc  Law  No.  104-13.  Public  and 
agency  comments  are  due  on  September 
27, 1996;  OMB  comments  are  due 
November  4, 1996.  Comments  should 
address:  (a)  Whether  the  modified  and 
proposed  collections  of  information  are 
necessary  for  the  proper  performance  of 
the  functions  of  the  Commission, 
including  whether  the  information  will 
have  practical  utility;  (b)  the  accuracy  of 
the  Commission's  burden  estimates;  (c) 


ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  teKchnology. 
In  addition  to  filing  comments  with  the 
Secretary,  a  copy  of  any  comments  on 
the  information  collections  contained 
herein  should  be  submitted  to  Etorothy 
^Conway,  Federal  Commimications 
Commission.  Room  234,  1919  M  Street, 
NW.,  Washington  DC  20554,  or  via  the 
Internet  to  dconway@fcc.gov,  and  to 
Timothy  Fain,  OMB  Desk  Officer,  10236 
NEOB,  725  17th  Street,  NW., 
Washington,  DC  20503  or  via  the 

Internet  to  fain t@al.eop.gov. 

25.  It  is  further  ordered  mat  the 
Secretary  shall  send  a  copy  of  this 
Report  and  Order  and  Memorandum 
Opinion  and  Order  and  Further  Notice 
of  Proposed  Rulemaking,  including  the 
Initial  Regulatory  Flexibility  Analysis, 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  in 
accordance  with  paragraph  603(a)  of  the 
Regulatory  Flexibility  Act.  Public  Law 
No.  96-354,  94  Stat.  1164.  5  U.S.C.  601 
et  seq.  (1981). 

List  of  Subiects  in  47  CFR  Part  1 

Telecommunications,  Television. 

Federal  Communicatioas  Commission. 

William  F.  Caton. 

Acting  Secretary. 

[PR  Doc.  96-22427  Filed  9-3-96;  8:45  am) 

BILUN6  COOC  (712-01-0 


GENERAL  SERVICES 
ADMINISTRATION 

48  CFR  Parts  501,  504,  507,  510,  511, 
512,  514,  515. 538. 539, 543,  546, 552 
and  570 

[APD  2800.12A,  CHGE  70] 

RIN  3090-AF86 

General  Services  Administration 
Acquisition  Regulation;  Acquisition  of 
Commercial  Items 

AGENCY:  Office  of  Acquisition  Policy, 

GSA. 

ACTION:  Extension  of  comment  period 

and  notice  of  public  meeting. 

SUMMARY:  This  pubUc  notice  is  issued  to 
familiarize  the  public  with  the  status  of 
finalizing  the  interim  rule  which 
amended  the  General  Services 
Administration  Acquisition  Regulation 
(GSAR)  to  implement  Items  I  and  in  of 
Federal  Acquisition  Circular  90-32. 
These  items  in  FAC  90-32  amended  the 
Federal  Acquisition  Regulation  (FAR)  to 


implement  the  portions  of  the  Federal 
Acquisition  Streamlining  Act  of  1994 
(Pub.  L.  103-355)  dealing  with  the 
Truth  in  Negotiation  Act  and  with  the 
acquisition  of  commercial  items.  The 
GSAR  interim  rule  also  canceled  the 
Multiple  Award  Schedule  (MAS)  policy 
Statement  of  October  1, 1982  (47  FR 
50242,  November  5, 1982).  This  notice 
also  extends  the  period  for  public 
comment  and  provides  notification  of  a 
public  meeting.  GSA  has  made  some 
revisions  to  the  interim  rule  that  was 
pubhshed  in  the  February  16, 1996, 
Federal  Register  to  address  public 
comments  and  to  take  into  account  the 
enactment  of  the  Federal  Acquisition 
Reform  Act  of  1996.  The  revised 
coverage  has  been  mailed  to  the  public 
commentors  and  copies  may  be 
obtained  by  other  interested  parties. 
DATES:  Comment  Date:  Comments 
should  be  submitted  in  writing  to  the 
address  showm  below  on  or  before 
September  30.  1996. 

Meeting  Date:  The  meeting  will  be 
held  at  10:00  a.m.  on  September  19. 
1996. 

ADDRESSES:  A  copy  of  the  revised 
coverage  may  be  (Stained  by  calling  the 
GSA  Acquisition  Policy  Division  at 
501-1224.  Interested  parties  should 
submit  written  comments  to  the  Office 
of  Acquisition  Policy  (MV),  General 
Services  Administration,  Room  4010, 
18th  &  F  Streets,  NW,  Washington,  DC 
20405. 

The  pubUc  meeting  will  be  held  at: 
General  Services  Administration 
Auditorium,  18th  &  F  Streets,  NW, 
Washington,  DC.  20405. 
FOR  FURTHER  INFORMATION  CONTACT: 
Al  Matera,  Office  of  GSA  Acquisiticui 
PoUcy,  (202)  501-1224. 
SUPPLEMENTARY  INFORMATION:  On 
February  16,  1996,  a  interim  rule  was 
published  in  the  Federal  Register  (61 
FR  6164T.  The  interim  rule  afforded  the 
public  a  60-day  comment  period.  During 
that  time  13  organizations  submitted 
comments.  Based  on  comments  received 
and  the  enactment  of  the  Federal 
Acquisition  Reform  Act  of  1996,  GSA 
has  refined  the  coverage.  Accordingly,  a 
copy  of  the  revised  coverage  has  been 
mailed  to  previous  public  commentere. 
The  purpose  of  this  notice  is  to  advise 
the  public  generally  of  the  availability  of 
the  revised  coverage  and  enable  other 
interested  parties  to  obtain  a  copy  by 
contacting  the  GSA  Acquisition  Policy 
Division. 

To  allow  the  pubhc  to  present  its 
views  on  the  refinements  to  this  interim 
rule,  a  public  meeting  will  be  held  at  the 
GSA  Auditorium  on  September  19, 
1996.  Persons  or  organizations  wishing 
to  make  presentations  should  notify 
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Maijorie  Ashby  at  (202)  501-1224,  and 
provide  an  advance  copy  of  your 
remarks  not  later  than  September  17, 
1996. 

Dated:  Augifgt  28. 1996. 

Urn  M.  Ustad, ! 

Deputy  Associite  Administrator  for 
Acquisition  Policy. 

(FR  Doc  96-2)486  Filed  9-3-96;  8:45  am] 


DEPARTMEHT  OF  THE  INTERIOR 
Rsh  and  Wildlife  Service 
50CFRPart17 

nn  ioi»-Aca2 

Endangered  and  Threatened  Wildlife 
and  Plants;  Withdrawal  of  Proposed 
Rule  To  List  the  Barton  Springs 
SalamarKler  as  Endangered 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Proposed  rule;  withdrawal. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  withdraws  the  February  17, 
1994,  propo»d  rule  (59  FR  7968)  to  list 
the  Barton  Springs  salamander  [Eurycea 
sosorum)  as  an  endangered  species 
under  the  Endangered  Species  Act  of 
1973,  as  amended.  The  Service  finds 
that  information  now  available, 
discussed  below,  justifies  withdrawal  of 
the  proposed  listing  of  this  species  as 
endangered.  Various  agencies  of  the 
State  of  Texas  have  committed  to 
expedite  developing  and  implementing 
conservation  measures  needed  for  the 
species  and  the  Barion  Springs  segment 
of  the  Edwards  Aquifer  supporting  its 
spring  habitat,  as  set  forth  in  the 
"Barton  Spripgs  Salamemder 
Conservation  Agreement  and  Strategy" 
(Agreement),  signed  August  13, 1996. 
The  Texas  P^rks  and  WildUfe 
Department.  Texas  Natural  Resource 
Conservation  Commission,  the  Texas 
Department  of  Transportation,  and  the 
Service  are  signatories  to  the 
Agreement,  "the  cooperative  Agreement 
addresses  risks  to  the  survival  and 
recovery  of  t|ie  Barton  Springs 
salamander  through  a  combination  of 
measures.  These  measures  include: 
revision,  adc^tion,  and  implementation 
of  regulationi  to  protect  water  quality  in 
the  Barton  Springs  watershed  and  the 
Barton  Springs  segment  of  the  Edwards 
Aquifer  from  degradation;  development 
and  implementation  of  Best 
Management!  Practices  to  address  point 
source  contaminants;  refinement  and 
enforcement  of  storage  and  disposal  of 
hazardous  waste  protocols;  increased 


commitment  to  compliance 
enforcement,  monitoring,  and  reporting; 
and  development  and  implementation 
of  local  management  plans  to  prevent 
degradation  of  surface  and  springhead 
habitat.  The  Agreement  contains 
measures  to  address  potential  water 
quantity  concerns  and  to  establish 
captive  refugia  to  prevent  extinction  in 
case  of  catastrophic  or  chronic  events. 
Because  the  commitment  by  the  State  of 
Texas  to  fully  implement  the 
cooperative  Agreement  significantly 
reduces  the  risks  to  the  species,  the 
Service  concludes  that  listing  is  no 
longer  warranted. 

ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Ecological  Services  Field 
Office,  U.S.  Fish  and  Wildlife  Service, 
10711  Burnet  Road,  Suite  200,  Austin, 
Texas  78758. 

FOR  FURTHER  MFORMAHON  CONTACT: 
Steve  Helfert,  Field  Supervisor  (see 
ADDRESSES  section)  (512/490-0057; 
facsimile  512/490-0974). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Service  withdraws  the  proposal 
to  designate  the  Barton  Springs 
salamander  (Eurycea  sosorum)  as 
endangered,  under  the  authority  of  the 
Endangered  Species  Act  (Act)  (16  U.S.C. 
1531  et.  seq.).  The  Barton  Springs 
salamander  is  entirely  aquatic  and 
neotenic  (meaning  it  does  not 
metamorphose  into  a  terrestrial  form 
and  retains  its  bright  red  external  gills 
throughout  life)  and  depends  on  a 
constant  supply  of  clean,  flowing  water 
from  Barton  Springs.  Adults  attain  an 
average  length  of  6.35  cm  (2.5  in).  This 
species  is  slender,  with  slightly  elongate 
limbs  and  reduced  eyes.  Dorsal 
coloration  varies  from  pale  purplish- 
brown  or  gray  to  yellowish-cream. 
Irregular  spacing  of  dorsal  pigments  and 
pigment  gaps  results  in  a  mottled,  "salt 
and  pepper"  pattern  (Sweet  1978, 
Chippindale  et  al.  1993a). 

Tne  Barton  Springs  salamander  was 
first  collected  from  Barton  Springs  Pool 
in  1946  by  Bryce  Brown  and  Alvin 
Flury  (Chippindale  et  al.  1993a,b). 
Although  he  did  not  publish  a  formal 
description.  Dr.  Samuel  Sweet 
(University  of  California  at  Santa 
Barbara)  was  the  first  to  recognize  the 
Barton  Springs  salamander  as  distinct 
bom  other  central  Texas  Eurycea 
salamanders  based  on  its  restricted 
distribution  and  unique  morphological 
and  skeletal  characteristics  (such  as  its 
reduced  eyes,  elongate  limbs,  dorsal 
coloration,  and  reduced  number  of 
presacral  vertebrae)  (Sweet  1978, 1984). 


Based  on  Sweet's  woric  and  genetic 
studies  conducted  by  the  University  of  . 
Texas  and  Chippindale  et  al.  (1990,  - 
1992, 1993b),  the  Barton  Springs 
salamander  was  formally  described  in 
June  1993  (Chippindale  et  al.  1993a). 
An  adult  male  (based  on  external 
examination  only)  collected  fit>m  Barton 
Springs  Pool  in  November  1992,  was 
selected  to  be  the  holotype  (Chippindale 
et  al.  1993a). 

The  water  that  discharges  at  Barton 
Springs  originates  from  the  Barton 
Springs  segment  of  the  Edwards  Aquifer 
(hereafter  referred  to  as  the  "Barton 
Springs  segment").  Barton  Springs  is  the 
fourth  largest  spring  in  Texas,  exceeded 
only  by  Comal,  San  Marcos,  and  San 
Felipe  springs  (Brune  1981).  The  Barton 
Springs  salamander  is  found  near  three 
of  four  hydrologically  connected  spring 
outlets  that  collectively  make  up  Barton 
Springs.  These  three  spring  outlets  are 
known  as  Parthenia  (=Main),  Eliza 
(=Concession,  =Elk's),  and  Sunken 
Garden  (=01d  Mill,  =Walsh)  springs, 
and  they  occur  in  Zilker  Park,  which  is 
owned  and  operated  by  the  Qty  of 
Austin.  No  salamanders  have  bisen 
found  at  the  fourth  spring  outlet,  which 
is  in  Barton  Creek  immediately  above 
Barton  Springs  Pool  (Chippindale  et  al. 
1993a,b;  Sweet,  pers.  comm.,  1993; 
Hansen,  in  litt.,  1995a;  William  Russell, 
Texas  Speleological  Survey,  in  Hit. 
1995).  The  area  around  the  main  spring 
outlet  (Parthenia  Springs)  was 
impounded  in  the  late  1920's  to  create 
Barton  Springs  Pool.  Flows  &t>m  Eliza 
and  Sunken  Garden  springs  also  are 
retained  by  concrete  structures,  forming 
small  pools  located  on  either  side  of 
Barton  Springs  Pool.  The  salamander 
has  been  observed  at  depths  of  about  0.1 
to  5  m  (0.3  to  16  ft)  of  water  under 
gravel  and  small  rocks,  submerged 
leaves,  and  algae;  among  aquatic 
vegetation;  and  btiried  in  organic  debris. 
It  is  generally  not  found  on  exposed 
limestone  surfaces  or  in  silted  areas 
(Sweet  1978;  Dr.  Charles  Sexton,  City  of 
Austin,  in  litt.,  1992;  Chippindale  et  al. 
1993a,b;  Jim  CoUett,  Robert  Hansen,  and 
Mateo  Scoggins,  City  of  Austin,  pers. 
comms.,  1994-1995;  O'Donnell,  pers. 
obs.,  1996). 

"Dozens  or  hundreds"  of  individuals 
were  estimated  to  occur  among  sunken 
leaves  in  Eliza  Pool  during  the  1970's 
(Chippindale  et  al.  1993a.b),  while     ' 
fewer  than  15,  and  occasionally  no 
individuals,  were  observed  during 
surveys  conducted  in  Eliza  Pool 
between  1987  and  1992  (Chippindale  et 
al.  1993a,  b).  Fifteen  salamanders  were 
observed  on  November  16, 1992 
(Chippindale  et  al.  1993a.b).  No 
salamanders  were  observed  at  this 
location  between  December  1993  and 
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May  1995  (Paul  Chippindale,  University 
of  Texas  at  Arlington,  CoUett.  Hansen, 
and  Scoggins;  pers.  comms.,  1994-1995; 
Hansen  in  litt.  1995b).  Numbers  ranged 
from  0  to  28  between  June  1995  and  July 
1996.  Dead  salamanders  also  have  been 
found  (OT)onnell,  unpubl.  data,  1995- 
1996). 

The  Barton  Springs  salamander  was 
reportedly  abundant  among  the  aquatic 
vegetation  in  the  deep  end  of  Barton 
Springs  Pool  when  salamanders  were 
collected  there  in  1946  (Hillis  and 
Chippindale  1992;  Chippindale  et  al. 
1993a,b).  Between  1989  and  1991, 
Sexton  {in  litt.,  1992)  reported  finding 
salamanders  under  rock  rubble 
immediately  adjacent  to  the  main  spring 
outflows  on  "about  one  out  of  four 
[snorkeling]  dives."  On  July  28, 1992,  at 
least  50  salamanders  (David  HilUs. 
University  of  Texas  at  Austin,  pers. 
comm.,  1993)  were  found  over  an  area 
of  roughly  400  sq.  m  (4,300  sq.  ft)  near 
the  spring  outflows  in  Barton  Springs  • 
Pool,  about  3  to  5  m  (10  to  15  ft)  below 
the  water  (Chippindale  et  al.  1993a.b). 
Following  reports  of  a  fish  kill  on 
September  28,  1992,  which  was 
attributed  to  the  improper  application  of 
chlorine  to  clean  Barton  Springs  Pool, 
only  10  to  11  salamanders  were 
observed  and  could  only  be  found  in  an 
area  of  about  5  sq.  m  (54  sq.  ft)  in  the 
immediate  vicinity  of  the  Parthenia 
Spring  outflows  (Chippindale  et  al. 
1993a,b).  At  least  80  individuals  were 
observed  during  the  first  comprehensive 
survey  effort  conducted  in  Barton 
Springs  Pool  on  November  16, 1992, 
and  about  150  individuals  were  seen  on 
November  24, 1992  (Chippindale  et  al. 
1993a,b).  A  comprehensive  survey 
conducted  immediately  following  an 
October  1994  flood  event  found  a  total 
of  16  salamanders.  A  total  of  10 
salamanders  were  counted  in  March 
1995  (Hansen,  in  litt.  1995c). 

The  aty  of  Austin  initiated  monthly 
transect  surveys  in  June  1993  to  provide 
more  consistent  data  concerning  the 
range  and  size  of  the  Barton  Springs 
salamander  population  in  Barton 
Springs  Pool.  Survey  counts  ranged 
from  1  to  27  individuals  (mean=13) 
between  July  1993  and  March  1995.  The 
highest  survey  counts  (27  individuals) 
were  reported  in  November  1993  and 
May  1994.  The  lowest  counts  (ranging 
from  1  to  6  individuals)  occurred  during 
a  five-month  period  following  the 
October  1994  flood  event  (Hansen,  in 
litt.  1995c).  Survey  coimts  between 
April  1995  and  April  1996  ranged  fiDm 
3  to  45  salamanders  (City  of  Austin, 
unpubl.  data). 

The  salamander  was  first  observed  at 
Sunken  Garden  Springs  on  January  12, 
1993  (Chippindale  et  al.  1993b).  Less 


than  20  individuals  have  been  sighted 
on  any  given  visit  to  that  outlet 
(Chippindale  1993b:  Hansen,  pers. 
comm.,  1995).  Because  it  is  part  of  the 
Barton  Springs  complex  and  is 
hydrologically  connected  to  Parthenia 
Springs,  biologists  had  speculated  that 
the  salamander  occurred  at  Simken 
Garden  Springs.  However,  no 
salamanders  were  observed  during 
previous  surveys  conducted  at  this 
location  between  1987  and  1992.  Low 
water  levels  and  the  presence  of  large 
rocks  and  sediment  make  searching  for 
salamanders  difficult  at  Sunken  Garden 
Springs  (Chippindale  et  al.  1993b; 
O'Donnell,  pers.  obs..  1995). 

No  evidence  exists  that  the  species' 
range  extends  beyond  the  immediate 
vicinity  of  Barton  Springs.  Despite 
survey  efforts  and  searches  at  other 
spring  outlets  (including  the  spring 
outlet  immediately  above  Barton 
Springs  Pool),  caves,  and  uncased  wells 
in  the  Barton  Springs  segment,  no  other 
locations  of  the  Barton  Springs 
salamander  have  been  found 
(Chippindale  et  al.  1993a.b;  Russell,  in 
litt.  1995;  Russell  1996;  Hillis;  Andy 
Price,  Texas  Parks  and  Wildlife 
Department;  Sweet;  pers.  comms.,  1993; 
Hansen,  in  litt.  1995a).  No  other  species 
of  Eurycea  is  known  to  occur  in  this 
portion  of  the  aquifer.  Although  the 
extent  to  which  the  Barton  Springs 
salamander  occurs  in  the  aquifer  is 
unknown,  it  is  likely  concentrated  near 
the  spring  openings  where  light  is 
available  for  photosynthesis  and  food 
supplies  are  abundant,  water  chemistry 
and  temperatures  are  relatively 
constant,  and  where  the  salamander  has 
immediate  access  to  both  surface  and 
subsurface  habitats.  Barton  Springs  is 
also  the  main  discharge  point  for  the 
entire  Barton  Springs  segment,  and  is 
one  of  the  few  perennial  springs  in  the 
area. 

The  Barton  Springs  salamander's  diet 
is  believed  to  consist  almost  entirely  of 
amphipods  [Hyallela  azteca)  and  other 
small  invertebrates  (James  Reddell, 
Texas  Memorial  Museum,  University  of 
Texas  at  Austin,  pers.  comm.,  1993; 
Hillis  and  Chippindale  1992; 
Chippindale  et  al.  1993a,b).  Primary 
predators  of  the  Barton  Springs 
salamander  are  believed  to  be  fish  and 
crayfish  (Chippindale  et  al.  1993a,b; 
Collett,  Hansen,  and  Scoggins,  pers. 
comms.,  1995).  Observations  of  larvae 
and  females  with  eggs  indicate  breeding 
occurs  year-round  (Chippindale.  pers. 
comm.,  1993;  Collett,  Hansen,  and 
Scoggins,  pers.  comms.,  1994-1995). 
The  Barton  Springs  salamander's  eggs 
are  white  (Lynn  Abies  and  Streett  Coale, 
Dallas  Aquarium;  Jim  Dwyer.  Midwest 
Science  Center;  pers.  comms.,  1996)  and 


have  never  been  observed  in  the  wild 
(Chippindale,  Hillis,  and  Price,  pers. 
comms.  1993;  Collett,  Hansen,  and 
Scoggins.  pers.  comms..  1994-1995; 
O'Donnell,  pers.  obs.,  1995-1996),  and 
thus  oviposition  likely  occurs  in 
subsurface  habitat. 

Captive  propagation  of  the  Barton 
Springs  salamander  has  been  initiated  at 
the  Dallas  Aquarium  in  Texas  and  at  the 
National  Biological  Service's  Midwest 
Science  Center  in  Missoiiri.  Although 
each  facility  has  had  one  successful 
spawning,  hatching  success  was  less 
than  8  percent  (Abies,  Coale,  and 
Dwyer,  pers.  comms.,  1996). 

Tne  Barton  Springs  segment  covers 
roughly  400  sq.  km  (155  sq.  mi)  fit)m 
southern  Travis  County  to  northern 
Hays  County,  Texas,  and  has  a  storage 
capacity  of  over  37,000  hectare-meters 
(300,000  acre-feet)  (Slade  et  al.  1985. 
1986).  The  approximate  boundaries  are 
the  "bad- water"  line  to  the  east  (where 
dissolved  solids  are  less  than  1.000 
milligrams/liter  (mg/1)  (1.000  parts  per 
million  (ppm))  in  the  aquifer,  but  greater 
than  this  to  the  east);  the  Colorado  River 
to  the  north;  the  geologic  divide 
between  contiguous  Edwards  limestones 
overlying  the  aquifer  and  the  Glen  Rose 
limestones  to  the  west  (Slade  et  al.  1985, 
1986);  and  a  groundwater  divide 
occurring  roughly  between  the  Onion 
Creek  and  Blanco  River  watersheds  to 
the  south.  The  area  south  of  the 
southern  boundary  is  known  as  the  San 
Antonio  segment  of  the  Edwards  aquifer 
and  drains  toward  San  Marcos  Springs. 
Significant  groundwater  movement  from 
the  San  Antonio  segment  northward  to 
the  Barton  Springs  segment  is  believed 
to  occur  only  during  extreme  drought 
conditions.  North  of  the  southern 
boundary,  water  in  the  aquifer  moves 
toward  Barton  Springs  (Slade  et  al. 
1985,  1986;  Stein  1995).  Transmissivity 
(the  rate  at  which  groundwater  is 
transmitted  through  the  aquifer)  values 
for  the  Barton  Springs  segment  have 
been  estimated  at  0.3  to  4,000  sq.  m  (3 
to  47,000  sq.  ft)  per  day  and  tend  to 
increase  as  one  moves  northward 
toward  the  springs  (Slade  et  al.  1985, 
1986). 

Barton  Springs  drains  about  391  sq. 
km  (151  sq.  mi)  of  the  Barton  Springs 
segment.  The  remaining  10  sq.  km  (4  sq. 
mi)  discharge  at  Cold  and  Deep  Eddy 
springs  and  are  believed  to  be 
hydrologically  distinct  from  the  area 
discharging  from  Barton  Springs.  Cold 
and  Deep  Eddy  springs  are  recharged  by 
Dry  Creek  and  a  portion  of  Barton  Creek. 
About  96  percent  of  all  springflow  from 
the  aquifer  discharges  throu^  Barton 
Springs.  The  remaining  4  percent  exits 
through  intermittent  springs.  These 
intermittent  springs  flow  only  about  30 
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percent  of  the  time  and  discharge  up  to 
170  liters  per  second  (1/s)  (6  cubic  feet 
per  second  (cfs)).  The  long-term  mean 
discharge  froti  Barton  Springs  is  about 
1.415  1/s  (50  cfs),  ranging  from  283  1/s 
(10  cfs)  to  4,700  1/s  (166  cfs)  (Andrews 
et  al.  1984;  Sfade  et  al.  1985,  1986).  The 
mean  water  temperature  is  20*C  (68°?) 
(Martyn-Baker  et  al.  1992).  Depending 
on  flow  conditions  and  whether  the 
pool  is  full  or  drained,  about  55  to  82 
percent  of  the  total  springflow  from 
Barton  Springs  exits  the  main  springs 
into  Barton  Springs  Pool  (Slade  et  al. 
1986). 

The  Barton  Springs  segment  is 
divided  into  the  redbarge  and  artesian 
zones.  The  recharge  zone  is  that  p<^on 
of  the  aquifer  wbere  Edwards 
limestones  are  exposed  at  the  surface, 
and  covers  the  western  79  i>ercent 
(about  233  sq«  km  (90  sq.  mi))  of  the 
aquifer.  The  artesian  zone  is  confined  by 
an  impermeable  layer  of  Del  Rio  clay 
and  covers  the  eastern  21  percent  of  the 
aquifer.  About  85  percent  of  all  recharge 
is  through  sinkholes,  firactures.  and 
other  openings  in  the  beds  of  six  ma)or 
creeks  that  cross  the  recharge  zone, 
including  (from  north  to  south)  Barton, 
Williamson,  Slaughter,  Bear,  Little  Bear, 
and  Onion  creeks.  The  remaining  15 
percent  of  re(iiarge  is  through 
tributaries  and  direct  infiltration 
between  the  creeks  (Andrews  et  al. 
1984:  Slade  et  al.  1985, 1986). 

The  watersheds  of  the  six  creeks 
upstream  (west)  of  the  recharge  zone 
span  about  694  sq.  km  (264  sq.  mi).  This 
area  is  referred  to  as  the  contributing 
zone  and  includes  portions  of  Travis, 
Hays,  and  Blqnco  coimties.  The  recharge 
and  contributing  zones  (hereafter 
referred  to  collectively  as  the  "Barton 
Springs  watefshed")  make  up  the  total 
area  that  provides  water  to  the  aquifer, 
which  equals  about  917  sq.  km  (354  sq. 
mi).  Based  on  streamflow  studies,  Onion 
Qeek  and  Barton  Creek  contribute  the 
greatest  percentages  of  total  recharge  to 
the  aquifer  (34  percent  and  28  percent, 
respectively).  Wilhamson.  Slaughter, 
Bear,  and  Little  Bear  creeks  each 
contribute  12  percent  or  less  to  total 
recharge  (Andrews  et  al.  1984;  Slade  et 
al.  1985,  1986).  The  total  maximum 
instantaneous  recharge  for  the  creeks 
has  been  estimated  at  10,000  to  11,000 
1/s  (350  to  400  cfs).  above  which  runoff 
does  not  infiltrate  into  the  aquifer. 
Water  flowing  downstream  off  the 
recharge  zone  is  runoff  that  has  been 
rejected  (Slade  et  al.  1985). 

Water  quality  is  highly  variable 
throughout  the  Barton  Springs  segment 
and  waters  flawing  from  Barton  Springs 
represent  a  mixture  of  these  waters 
originating  ptimarily  from  the  six 
streams  crossing  the  recharge  zone. 


Owing  to  the  amount  of  recharge 
contributed  by  Barton  Creek  and  its 
proximity  to  Barton  Springs,  this  creek 
has  a  greater  impact  on  the  water  quality 
at  the  springs  than  any  other  recharge 
source  in  the  Barton  Springs  segment 
(Slade  et  al.  1985. 1986).  Although  some 
development  has  occurred  along  Barton 
Creek  near  Barton  Springs,  these  waters 
are  diluted  by  recharge  waters  from 
more  rural  watersheds,  such  as  Onion 
Creek.  Although  farthest  from  the 
springs.  Onion  Creek  provides  a 
significant  amount  of  recharge  and  thus 
makes  an  important  contribution  to  the 
water  quality  at  Barton  Springs 
(Andrews  et  al.  1984;  SLade  et  al.  1985, 
1986). 

The  Edwards  Aquifer  is  a  "karst" 
aquifer,  characterized  by  subsurface 
features  such  as  caves,  sinkholes,  and 
other  conduits.  The  aquifer  is  made  up 
of  limestones  that  have  high  localized 
permeability  and  porosity.  Dissolution 
of  calcium  carbonate  along  faults  and 
fractures  in  the  bedrock  forms  solution 
channels  similar  to  an  underground 
network  of  pipes.  Since  these  subsurfece 
"pipes"  are  not  imiformly  distributed, 
groundwater  movement  in  the  aquifer  is 
highly  variable,  being  rapid  in  areas 
where  the  "pipes"  are  large  and 
extensive,  and  slow  where  permeability 
and  porosity  are  low. 

The  potential  of  the  Edwards  Aquifer 
and  other  karst  aquifers  to  rapidly 
transmit  large  volimaes  of  water  with 
little  filtration  makes  them  highly 
susceptible  to  pollution  (Slade  et  al. 
1986:  Texas  Water  Commission  (TWC) 
1989;  Environmental  Protection  Agency 
(EPA)  1990;  Qty  of  Austin  1991; 
Margaret  Hart,  TWC,  in  litt.  1991;  Ford 
and  Wilhams  1994;  Notenboom  etol. 
1994).  M^or  potential  sources  of 
groundwater  contamination  have  been 
attributed  to  construction  activities, 
leaking  underground  storage  tanks, 
pipelines,  septic  tanks,  accidental  spills, 
and  pesticide  and  fertilizer  use  (EPA 
1990.  TWC  1989).  Pollutants  entering 
the  creeks  or  other  recharge  features 
may  then  be  rapidly  transported  into  the 
aquifer.  Once  in  a  karst  aquifer, 
treatment  of  water-borne  contaminants 
is  generally  ineffective  because:  (1)  Few 
materials  (such  as  sand,  gravel,  and 
organic  matter)  are  present  to  filter  out 
pollutants;  (2)  little  evaporation  occius, 
which  is  important  in  eliminating 
highly  volatile  organic  compounds;  (3) 
little  filtration  occurs  through  thin  kaist 
soils;  (4)  water  is  transported  rapidly 
through  a  conduit  system  with  little  or 
no  filtration  (EPA  1990;  TWC  1989; 
Slade  et  al.  1986;  Ford  and  Williams 
1994;  Notenboom  et  al.  1994);  and  (5) 
some  contaminants  (such  as  nitrates  and 
petroleiun  hydrocarbons)  tend  to  be 


highly  insoluble  and  mobile  in  water 
and  may  not  adsorb  onto  karst 
subsU^tes  (TWC  1989). 

Because  of  the  characteristics  of  karst 
aquifers.  Barton  Springs  is  believed  to 
be  heavily  influenced  by  the  quality  and 
quantity  of  runoff,  particularly  in  the 
recharge  zone  (City  of  Austin  1991, 
Slade  et  al.  1986).  Thus,  increasing 
urt>an  development  over  the  area 
supplying  recharge  waters  to  the  Barton 
Springs  segment  can  threaten  water 
quality  within  the  aquifer.  The  Texas 
Water  Commission  (now  known  as  the 
Texas  Natural  Resource  Conservation 
Commission  (TNRCC))  identified  the 
Edwards  Aquifer  as  being  one  of  the 
most  sensitive  aquifers  in  Texas  to 
groundwater  pollution  (TWC  1989;  Hart, 
in  litt. .  1991 ;  TNRCC  1994). 

Previous  Federal  Action 

The  Barton  Springs  salamander  was  a 
Category  2  candidate  species  on  the 
Service's  candidate  notices  of  review 
bom  December  30. 1982  (47  PR  58454; 
September  18, 1985:  50  FR  37958; 
January  6, 1989:  54  FR  554;  and 
November  21,  1991:  56  FR  58804)  imtil 
publication  of  the  proposed  rule  to  list 
the  species  as  endangered  (59  FR  7968). 
Dr.  Mark  Kirkpatrick  and  Ms.  Barbara 
Mahler  petitioned  the  Service  to  list  the 
Barton  Springs  salamander  on  January 
22, 1992,  and  on  December  11, 1992  (57 
FR  58779),  the  Service  pubUshed  a 
notice  in  the  Federal  Register  that  the 
petitioner  presented  substantial 
information  that  the  requested  action 
may  be  warranted.  A  proposed  rule  to 
hst  the  Barton  Springs  salamander  was 
published  in  the  Federal  Register  on 
February  17,  1994  (59  FR  7968).  The 
Service  held  a  public  hearing  on  June 
16, 1994,  in  Austin,  Texas  (59  FR 
27257).  On  March  10, 1995,  the  Service 
published  a  notice  extending  the  1-year 
deadline  for  final  action  on  the 
proposed  rule  until  August  17, 1995, 
and  reopened  the  public  comment 
period  (59  FR  27257).  Reasons  for  the  6- 
month  extension  are  provided  in  the 
March  10, 1995,  Federal  Register  notice. 

On  April  10, 1995,  Congress  enacted 
a  moratoriimi  prohibiting  work  on 
listing  actions  (Public  Law  104-6)  and 
eliminated  funding  for  the  Service  to 
conduct  final  listing  actions.  On 
November  27, 1995,  in  response  to  a 
lawsuit  from  the  Save  Our  Springs  Legal 
Defense  Fund  (Save  Our  Springs  Legal 
Defense  Fund,  Inc.,  et  al.,  v.  Bruce 
Babbitt),  a  U.S.  District  Court 
invalidated  the  Service's  March  10, 
1995,  notice  of  extension  and  ruled  that 
the  Service  had  to  make  a  final 
determination  on  whether  to  Ust  the 
Barton  Springs  salamander  within  14 
days  of  the  court  order.  The  court 
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granted  a  stay  pending  the  Service's 
appeal  of  the  order,  on  the  grounds  that 
the  moratorium  and  lack  of  funding 
prohibited  the  Service  from  making  a 
final  listing  determination.  The 
moratorium  was  lifted  on  April  26, 
1996,  by  means  of  a  Presidential  waiver, 
at  which  time  limited  funding  for  listing 
actions  was  made  available  through  the 
Omnibus  Budget  Reconciliation  Act  of 
1996  (Public  Law  No.  104-134,  100  Stat. 
1321, 1996).  The  Service  published 
guidance  for  restarting  the  listing 
program  on  May  16, 1996  (61  FR  24722). 
Due  to  the  potential  for  new  information 
during  the  lapse  between  the 
reinstatement  of  the  listing  program  and 
the  close  of  the  last  comment  period 
(May  17, 1995),  the  Service  reopened 
the  pubUc  comment  period  on  June  24, 
1996,  for  30  days.  That  comment  period 
closed  July  10, 1996,  by  U.S.  District 
Court  order. 

Development  of  Conservation 
Agreement 

Following  the  Service's  decision  to 
propose  the  species  for  listing  as 
endangered,  the  City  of  Austin  and  the 
Texas  Parks  and  Wildlife  Department 
(TPWD)  formed  the  Aquatic  Biological 
Assessment  Team  (ABAT)  to  conduct 
independent  peer  review  of  the  listing 
proposal  and  to  address  salamander 
issues.  The  ABAT  concluded  that 
important  information  gaps  exist  that 
prevent  a  conclusive  scientific 
assessment  regarding  the  biology  of  the 
salamander.  The  ABAT  also  noted  that 
both  short-term  and  long-term  threats  to 
the  viability  of  the  species  exist.  On 
September  20, 1995,  the  ABAT  issued  a 
report  detailing  its  recommendations  for 
further  study  of  the  Barton  Springs 
salamander  so  that  improved  scientific 
imderstanding  could  lead  to  the 
development  of  factually  based 
conservation  measures  for  the  species. 
Those  recommendations  led  to  the 
"Barton  Springs  Salamander 
Conservation  Agreement  and  Strategy" 
(Agreement)  signed  by  the  State 
agencies  oh  August  13, 1996. 

In  order  to  meet  the  objectives  of  the 
Agreement,  agencies  of  the  State  of 
Texas  will  implement  five  conservation 
actions.  These  actions  are:  (1) 
Enforcement  and  monitoring  of 
compliance  with  existing  regulations 
and  adoption,  implementation,  and 
enforcement  of  currently  proposed 
regulations;  (2)  prevention  of 
catastrophic  contaminant  releases  into 
the  spring  waters;  (3)  prevention  of 
degradation  of  the  springhead  habitat; 
(4)  establishment  of  a  captive  breeding 
program;  and  (5)  development  of  a 
better  biological  understanding  of  the 
salamander  population.  In  addition,  the 


State  will  effect  four  general 
administrative  actions:  (1)  Coordination 
of  conservation  activities;  (2) 
implementation  of  the  conservation 
schedule;  (3)  funding  of  conservation 
actions;  and  (4)  assessment  of  the 
conservation  progress.  The  actions 
listed  above  are  adequate  to  reduce  risks 
to  the  salamander.  But,  if  in  the  future, 
the  adequacy  is  questioned,  the  Barton 
Springs  Salamander  Conservation  Team 
(Conservation  Team)  will  assess  such 
issues  for  follow  up  on  conservation 
actions. 

The  Conservation  Team  was  formed 
under  the  Agreement  to  administer  and 
revise  the  Agreement  as  needed,  based 
on  new  biological  information  on  the 
species.  Such  information  will  include 
the  results  of  a  TPWD-sponsored 
population  and  habitat  study,  which 
may  lead  to  a  population  viability  and 
habitat  analysis  (PVHA)  workshop.  The 
Conservation  Team  will  coordinate 
conservation  activities  and  monitor 
conservation  actions  taken  by  the 
signatories  of  the  Agreement.  The 
Service  understands  that  the 
Conservation  Team  will  review  the 
current  and  proposed  regulatory 
programs  that  contribute  to  conserving 
the  Barton  Springs  salamander,  its 
habitat  and  the  ecosystem,  the  Barton 
Springs  segment  of  the  Edwards 
Aquifer. 

The  Service  believes  that  the 
Agreement  ensures  the  implementation 
of  conservation  measures  diat  will 
reduce  the  threats  to  the  salamander  to 
the  point  that  it  does  not  warrant  listing. 
The  Service  therefore  withdraws  the 
proposal  to  list  the  Barton  Springs 
salamander  as  endangered. 

Public  Comments  on  the  Proposed  Rule 

In  the  February  17,  1994,  proposed 
rule  (59  FR  7968)  and  associated 
Federal  Register  notices,  including 
notification  of  a  public  hearing  (59  FR 
27257)  and  each  of  the  five  conunent 
periods  (February  17  to  April  18, 1994 
(59  FR  7968);  May  26  to  July  1, 1994  (47 
FR  13105):  July  8  to  July  29, 1994  (59 
FR  35089);  March  10  to  May  17, 1995 
(47  FR  13105);  and  June  24  to  July  10, 
1996  (61  FR  32414)).  all  interested 
parties  were  requested  to  submit  factual 
reports  or  information  to  be  considered 
in  making  a  final  listing  determination. 
Appropriate  Federal  and  State  agencies, 
local  governments,  scientific 
organizations,  and  other  interested 
parties  were  contacted  and  asked  to 
comment.  Legal  notices  of  the  public 
hearing  which  invited  general  public 
comment  were  published  in  the 
Dripping  Springs  Century  News  and 
Austin- American  Statesman  on  June  8. 
1994,  in  the  Drippings  Springs  Dispatch 


on  June  9, 1994,  and  in  the  Austin 
Chronicle  on  June  10, 1994. 

The  Service  received  657  written  and 
oral  comments,  8  videotapes,  5 
petitions,  and  2  resolutions  from 
individuals  and  agencies.  Of  the  657 
comments,  524  supported  the  proposed 
action,  123  opposed  it,  and  10  stated 
neither  support  nor  opposition.  Four 
petitions  totaling  over  1,800  signatures 
and  one  resolution  from  the  City  of 
Austin  supported  listing,  and  one 
petition  containing  29  signatures  and 
one  resolution  from  the  city  of  Dripping 
Springs  opposed  the  listing. 

The  Service  held  a  public  hearing  in 
two  sessions  on  June  16.  1994,  at  the 
Lyndon  Baines  Johnson  Auditorium  at 
the  University  of  Texas  at  Austin.  Over 
160  people  attended  the  public  hearing, 
and  74  individuals  provided  oral 
testimony. 

Written  and  oral  comments  are 
incorporated  into  this  withdrawal  notice 
where  appropriate.  Most  of  the 
comments  were  directly  related  to 
listing  the  salamander  as  endangered. 
Many  of  the  comments  supporting 
fisting  provided  substantive  factual 
information  that  documented  risks  to 
the  Barton  Springs  salamander.  Those 
comments  were  considered,  and  listing 
appeared  warranted  prior  to  the  signing 
of  the  Agreement.  Conversely, 
substantive  comments  opposing  listing 
generally  discussed  the  adequacy  of 
existing  regulatory  mechanisms  then  in 
place  to  protect  the  salamander.  Since 
development  of  the  Agreement, 
commitment  to  conservation  of  the 
species  has  been  insured,  rendering 
most  of  the  comments  on  this  action 
moot,  outdated,  or  otherwise  irrelevant 
to  this  withdrawal  notice.  The  Service 
carefully  considered  all  comments 
submitted  relevant  to  the  decision  to 
withdraw  the  proposed  listing. 
Comments  submitted  are  available  for 
review  at  the  Service's  Austin 
Ecological  Services  Office  (see 
ADDRESSES). 

Summary  of  Factors  A£fiecting  the 
Species 

The  Service  must  consider  five  factors 
described  in  section  4(a)(1)  of  the  Act 
when  determining  whether  to  list  a 
species.  These  factors,  and  their 
application  to  the  Service's  decision  to 
withdraw  the  proposal  to  list  the  Barton 
Springs  salamander,  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  its  habitat  arrange.  The 
primary  risks  to  the  Barton  Springs 
salamander  and  its  habitat,  which  the 
Service  identified  in  its  proposal  to  list 
the  species  (59  FR  7968),  are 
degradation  of  water  quality  and 
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quantity  resulting  from  xtxban  expansion 
over  the  Barton  Springs  watershed 
(including  roadway,  residential, 
commercial,  pnd  industrial 
development)-  The  Service  identified 
cimiulative  degradation,  catastrophic 
spills  (such  as  hazardous  materials],  and 
increased  water  withdrawals  from  the 
aquifer  (compounded  by  drought)  as 
factors  contributing  to  declining  water 
quality  and  quantity  in  the  portion  of 
the  Edwards  Aquifer  upon  which  the 
species  depeods.  Other  concerns 
identified  by  the  Service  are  potential 
impacts  to  the  salamander's  surface 
habitat  in  Barton  Springs  pool  caused  by 
pool  maintenance  and  cleaning 
activities. 

The  Agreement  includes  a  State 
commitment  to  implement  specific 
conservatioi^  measures  to  protect  the 
salamander,  its  habitat  and  the 
ecosystem,  the  Barton  Springs  segment 
of  the  Edwards  Aquifer.  The  Agreement 
addresses  these  risks  to  the  Barton 
Springs  salamander  through  a 
combination  of  measures.  They  are:  (1) 
Revision,  adoption,  and  implementation 
of  regulations  to  protect  water  quality  in 
the  Barton  Springs  watershed  and  the 
Barton  Sprii^s  segment  of  the  Edwards 
Aquifer  fit>m  degradation;  (2) 
development  and  implementation  of 
Best  Management  Practices  (BMPs)  to 
address  poiilt  source  contaminants:  (3) 
refinement  and  enforcement  of  storage 
and  disposal  of  hazardous  waste 
protocols;  (4)  increased  commitment  to 
compliance  enforcement,  monitoring, 
and  reportii^;  and  (5)  development  of 
local  management  plans  to  prevent 
degradation  of  surface  and  springhead 
habitat. 

The  Agreement  includes  specific 
responsibilities  to  be  implemented 
immediately  and  in  Fiscal  Year  1997  by 
the  lead  State  agencies.  Those 
responsibilities  for  the  TPWD  include: 
provide  the  team  leader  for  the 
Conservation  Team  (formed  in  the 
Agreement):  assist  the  Qty  of  Austin  in 
Barton  Springs  pool  maintenance;  assist 
other  State  4nd  local  agencies  in 
evaluating  easting  and  proposed 
conservatioa  actions  that  benefit  the 
Barton  Springs  salamander;  sponsor  a 
salamander  jpopulation  and  habitat 
study  and  follow  up  on  a  population 
viability  and  habitat  analysis  (PVHA) 
workshop;  aerve  as  the  responsible  State 
agency  for  protection  and  conservation 
of  the  salaniander  and  its  unique 
ecosystem;  lerve  as  the  responsible 
State  agency  for  enforcement  of  the  Act; 
and  serve  as  the  responsible  lead  for 
establishing  a  captive  breeding/ 
refugium  pitogram.  The  responsibilities 
of  the  TNRCC  include:  evaluate  existing 
and  proposed  water  quality  regulations 


for  State  and  local  agencies  and  private 
development  compliance  in  the 
protection  and  conservation  of  Barton 
Springs,  the  Barton  Springs  segment  of 
the  Edwards  Aquifer,  and  the  recharge 
zone  and  contributing  streams  and 
watersheds;  serve  as  the  responsible 
State  agency  for  ensuring  water  quality 
compliance  and  monitoring;  and  serve 
as  the  responsible  State  agency  for 
coordinating  State/regional/local 
response  and  remediation  on  hazardous 
materials  spills  and  contingency  plans 
and  operations.  Commitments  by  The 
Texas  Department  of  Transportation 
(TxDOT)  include:  serve  as  the 
responsible  State  agency  for  ensuring 
that  all  transportation  projects  over  the 
recharge  zone  are  developed  with  BMPs 
that  will  minimize  or  prevent  the 
degradation  of  recharging  waters  to 
Barton  Springs;  serve  as  responsible 
State  agency  for  the  design,  construction 
and  maintenance  of  permanent 
structural  controls  (e.g.,  hazardous 
materials  traps,  detention  ponds, 
filtration  basins,  etc.)  on  transportation 
projects  over  the  recharge  zone;  serve  as 
the  responsible  State  agency  for 
ensuring  that  transportation  projects  are 
constructed  in  a  manner  to  minimize 
water  quality  impacts  in  accordance 
with  State  law  and  regulations;  and 
work  with  TPWD  on  conservation  issues 
related  to  transportation  activities  in 
accordance  with  the  Memorandum  of 
Understanding  between  the  two  State 
agencies.  The  Service  is  responsible  for: 
serving  on  the  Conservation  Team  and 
providing  technical  assistance  to  all 
State  agencies,  regional  and  local 
agencies  and  cooperators;  and  providing 
technical  input  to  State,  regional  and 
local  agencies  and  cooperating  interests 
concerning  the  conservation  of  the 
salamander. 

The  Agreement  includes  measures  to 
address  potential  water  quantity 
concerns  and  to  minimize  chances  of  a 
catastrophic  event,  however  the 
Agreement  establishes  captive  refugia  to 
prevent  extinction  in  case  of 
catastrophic  or  chronic  events,  llie 
Barton  Springs  salamander  is  still 
considered  rare  and  potentially 
vulnerable;  however,  the  commitment 
by  the  State  of  Texas  to  implement  the 
cooperative  Agreement  reduces  the 
imminence  and  severity  of  threats  to  the 
species  so  that  listing  is  no  longer 
considered  warranted. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  No  threat  hom  overutilization 
of  this  species  is  known  at  this  time. 

C.  Disease  or  predation.  The  Service 
is  not  aware  of  diseases  or  parasites  of 
the  Barton  Springs  salamander.  Primary 
predators  of  the  Barton  Springs 


salamander  are  believed  to  be  predatory 
fish  and  crayfish;  however,  no 
information  exists  to  indicate  that 
predation  poses  a  major  threat  to  this 
species. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  The 
conservation  and  recovery  of  this 
species  is  tied  to  the  protection  of  water 
quality  and  quantity  through  regulatory 
mechanisms  for  Barton  Springs,  the 
Barton  Creek  watershed,  and  the  Barton 
Springs  segment  of  the  Edwards 
Aquifer.  T^e  Service  evaluated  existing 
State  and  local  regulatory  mechanisms 
and  BMPs  prior  to  preparing  the 
proposed  rule  for  listing  the  siiecies. 
The  Service  found  evidence  of 
inadequacy  of  existing  regulatory 
mechanisms  in  1994  and  published  the 
proposed  rule  with  information  on  this 
factor.  Several  commentors,  including 
the  State  of  Texas,  presented 
information  on  the  issue  of  existing 
regulatory  programs.  The  Service 
reopened  the  comment  period  on  Jime 
24, 1996,  in  part  due  to  the  potential  for 
new  information  on  proposed  regulatory 
protection  under  State  authorities  and 
disagreement  concerning  data  on 
existing  regulatory  mechanisms  that 
would  conserve  the  species.  The  State  of 
Texas  developed  the  Agreement 
specifically  to  implement  conservation 
measures  using  existing  and  proposed 
regulatory  mechanisms  in  a 
comprehensive  program  for  the 
conservation  of  the  Barton  Springs 
salamander. 

The  Service  recognizes  that  the 
Agreement  reduces  the  threats  to  the 
salamander.  The  Agreement  addresses 
the  issue  of  reducing  threats  by  charging 
the  Conservation  Team  to  review  the 
adequacy  of  those  regulatory 
mechanisms,  rules,  regulations,  and 
State  agency  policies  for  conserving  the 
species  and  its  habitat.  This  review  will 
ensure  that  revisions  or  changes  will  be 
developed  cooperatively  and 
implemented  exf)editiously  through 
State  government  mechanisms  to 
conserve  the  salamander  and  its 
ecosystem.  As  team  leader,  TPWD  is 
charged  with  ensuring  that  these 
conservation  measures  are 
implemented.  The  Service  serves  on  the 
team,  but  if  the  team's  recommendations 
to  State  ^encies  are  not  implemented, 
the  Service  may  withdraw  from  the 
Agreement  and  will  consider  the  use  of 
the  full  range  of  its  listing  authority, 
including  emergency  listing,  to  protect 
the  species. 

The  signatories  of  the  Agreement  are 
those  agencies  with  the  responsibility., 
authority,  and  funding  mechanisms  to 
implement  the  provisions  of  the 
Agreement.  The  signatories  include  the 
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TPWD,  the  TNRCX:.  the  TXDOT.  and  the 
Service.  Other  parties  may  be  included 
as  additional  measiues  are  added  to  the 
Agreement.  The  Agreement  follows  the 
recommendations  presented  by  the 
ABAT  report  (1995),  using  an  ecosystem 
approach  to  conserve  the  Barton  Springs 
salamander  population  by  maintaining 
the  high  quality  spring  ecosystem 
within  which  the  salamander  exists. 

The  Agreement  focuses  on  two 
objectives.  The  main  objective  is  to 
eliminate  or  significantly  reduce  the 
threats  to  the  species.  This  includes 
eliminating  risk  of  catastrophic  events. 
In  case  this  does  not  work,  the 
Agreement  establishes  a  captive 
breeding/refugium  program  in  order  to 
avoid  extinction  of  the  species  should 
any  potential  threats  actually  cause  the 
species  to  disappear  in  the  wild.  These 
OD)ectives  will  be  reached  through 
implementation  of  the  Agreement  for 
the  species. 

The  TNRCXZ  has  implemented  a 
comprehensive  water  quality  protection 
program  for  the  Edwards  Aquifer  and 
related  surface  waters.  This  program 
covers  the  Barton  Springs  segment  of 
the  Edwards  Aquifer  that  yields  flow  to 
Barton  Springs  and  provides  the  most 
stringent  groundwater  quality  protection 
measures  in  the  State. 

The  Federal  Clean  Water  Act  and  the 
Environmental  Protection  Agency's 
(EPA)  rules  require  each  State  to 
develop  and  implement  an  anti- 
degradation  policy,  as  a  part  of  its  water 
quality  standards  (40  CFR  131.6).  Such 
standards,  including  the  anti- 
degradation  policy,  must  be  approved 
by  the  EPA.  The  TNRCC's  policy,  which 
has  been  approved  by  EPA,  is  contained 
in  30  TAG  307.5  and  adopts  the 
language  used  by  the  EPA  in  its  anti- 
decradation  policy  (40  CFR  131.12). 

The  Tier  II  Anti-degradation  Policy 
contained  in  section  307.5  of  the 
TNRCC's  rules  is  currently  applicable  to 
the  Barton  Creek  watershed.  TTiis  policy 
provides  that  no  activities  subject  to 
regulatory  action  which  would  cause 
degradation  of  waters  which  exceed 
fishable/swimmable  quality  wiU  be 
allowed,  unless  it  can  be  shown  that  the 
lowering  of  the  water  quality  is 
necessary  for  important  economic  or 
social  development.  E)egradation  is 
defined  as  a  lowering  of  water  quality 
beyond  a  de  minimus  extent,  to  the 
extent  that  an  existing  use  is  impaired. 
Fishable/swimmable  waters  are  waters 
which  have  quality  sufficient  to  support 
propagation  of  incUgenous  fish,  shellfish 
and  wildlife,  as  well  as  recreation  in 
and  on  the  water.  Water  quality 
sufficient  to  protect  existing  uses  is  to 
be  maintained.  The  Conservation  Team 
will  assess  the  potential  impact  to  the 


salamander  of  the  anti-degradation 
policy  exception  (important  economic 
or  social  development)  that  could  lead 
to  degradation  of  the  salamander's 
habitat.  The  policy  exception  would 
require  careful  assessment  and 
recommended  action  to  alleviate  the 
threat  to  the  salamander,  its  habitat  and 
the  ecosystem,  the  Barton  Springs 
segment  of  the  Edwards  Aquifer.  If  the 
Conservation  Team's  recommended 
action  is  not  implemented,  the  Service 
may  withdraw  from  the  Agreement  and 
will  consider  the  use  of  the  full  range  of 
its  listing  authority,  including 
emergency  listing,  to  protect  the  species. 

The  TNkCC's  rules  seek  to  maintain 
and  protect  the  water  quality  standards 
and  related  aquatic  life  uses  designated 
for  the  Barton  Creek  watershed.  The 
regulation  of  point  discharges  and 
effluent  on  and  upstream  of  the  recharge 
zone  (section  313.6),  as  well  as  the 
design,  installation,  and  removal  of 
petroleum  storage  tanks  (PSTs)  (sections 
313.10  and  313.11)  and  on-site  sewage 
systems  (section  285.9)  are  the  most 
stringent  in  the  State  and  are 
summarized  in  the  TNRCC's  July  1, 
1996,  memo  entitled  "Protecting  Water 
Quality  in  the  Edwards  Aquifer."  No 
new  or  increased  discharges  are  allowed 
in  the  recharge  zone.  Additionally,  no 
confined  animal  operations  may  be 
located  in  the  recharge  zone  (section 
313.10). 

In  addition  to  the  more  broadly 
applicable  chapter  313  TNRCC's  rules, 
for  which  revisions  are  currently 
proposed,  under  State  Senate  Bill  1017 
(codified  as  section  26.179,  Texas  Water 
Code),  special  water  quality  protection 
plans  are  being  developed  and 
implemented  in  the  Barton  Creek 
watershed  within  the  contributing  zone 
of  the  Edwards  Aquifer.  This  legislation 
applies  to  property  of  200  hectares  (500 
acres)  or  more  within  the  City  of 
Austin's  extraterritorial  jurisdiction 
where  a  designated  water  quaUty 
protection  zone  and  a  water  quality 
protection  plan  are  subject  to  review 
and  approval  by  the  TNRCC.  The 
legislation  provides  a  non-degradation 
water  quality  goal  by  providing  that 
development  on  the  property  may  not 
result  in  exceeding  background  water 
quality.  The  quality  of  runoff  water 
must  be  comparable  to  those  levels  that 
existed  prior  to  new  development. 
Proposed  rules  under  30  TAC  chapter 
216  (relating  to  Water  Quality  Protection 
Zones)  that  implement  this  legislation 
were  published  in  the  Texas  Register  on 
April  14, 1996,  for  pubhc  comment. 
Adoption  of  these  rules  by  the  TNRCC 
is  expected  in  October  1996.  If  not 
adopted  in  a  timely  manner,  the  Service 
would  withdraw  from  the  Agreement 


and  re-propose  the  salamander  for 
listing. 

The  TNRCC  proposed  a  new  Edwards 
Aquifer  rule  as  a  new  chapter  213  to 
streamline  and  consolidate  the  existing 
chapter  313  Edwards  Aquifer  rule, 
which  are  also  exp>ected  to  be  adopted 
in  October,  1996.  The  proposed  rule 
would  also  update  the  ourent  day-to- 
day operations  of  the  agency  relating  to 
the  protection  of  the  water  quality  of  the 
Edwards  Aquifer  and  make  the 
administration  of  the  Edwards  Aquifer 
Protection  Program  more  efficient  and 
effective.  The  proposed  rule  also 
provides:  new  or  revised  definitions  for 
regulated  activity,  BMP,  aboveground 
and  underground  storage  tank  facilities, 
commencement  of  construction, 
geologic  or  manmade  feature,  sensitive 
feature,  and  site.  The  rule  consolidates 
into  one  section  the  requirement  for 
filing  and  processing  an  Edwards 
Aquifer  protection  plan,  details  how  the 
plan  will  be  processed  by  the  agency; 
prohibits  the  commencement  of 
construction  of  any  regulated  activity 
until  a  plan  has  b^n  approved  by  the 
agency;  and  provides  that  the  term  of 
approval  of  a  plan  will  expire  two  years 
after  the  initial  issuance  unless 
commencement  of  construction  has 
occurred.  The  rule  also  consolidates  the 
description  of  activities  that  require  an 
Edwards  Aquifer  protection  plan,  the 
contents  of  various  plans,  notification 
and  inspection  requirements,  and 
exemptions  from  submitting  a  plan. 

Five  new  requirements  for  the 
technical  report  submitted  as  part  of  an 
Edwards  Aquifer  protection  plan  are 
proposed  under  the  new  rule  in  chapter 
213.  The  report  must  include  a 
description  of  measures  to  be  taken  to 
avoid  or  minimize  instream  erosion 
fit)m  water  flowing  off  the  site. 
Measures  that  would  decrease  instream 
erosion  will  protect  water  quality.  The 
report  must  include  a  description  of  the 
BMPs  and  measures  that  will  be  taken 
to  prevent  pollutants  from  entering  the 
aquifer  while,  to  the  extent  practicable, 
maintaining  flow  to  sensitive  features 
identified  in  either  the  assessment  of 
area  geology  or  during  excavation, 
blasting,  or  construction.  The  report 
must  include  a  plan  for  inspection  of 
BMPs  and  measures  and  their 
maintenance  and  repair.  The  existing 
rule  requires  measures  to  prevent 
pollution  of  stormwater  flowing  onto 
and  off  a  site.  The  submission  of  this 
plan  will  formalize  maintenance  and 
repair  as  part  of  an  Edwards  Aquifer 
protection  plan.  The  requirement  for  a 
downgradient  assessment  of  area 
geology  has  been  changed  from  one  mile 
to  one-half  mile.  A  geological 
assessment  will  be  performed  15  m  (50 
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feet)  on  eithet  side  of  the  path  of  a 
proposed  sewer  line,  allowing  for  pre- 
planning to  address  sensitive  features. 
The  rule  prohiibits  construction  on 
either  the  recharge  or  transition  zone  of 
new  municiptl  solid  waste  landHU 
activities  and  restricts  further  the 
construction  «nd  use  of  underground 
and  aboveground  storage  tanks  and 
facilities. 

Prior  to  coqunencement  of 
construction,  ja  developer  of  a  project  on 
the  Edwards  Aquifer  recharge  zone  must 
submit  a  Wattr  Pollution  Abatement 
Plan  (WPAP)  to  the  TNRCC  for  review 
and  approval.  The  developer  must 
propose  in  th^  plan  measiires  and 
practices  that  will  prevent  pollution  of 
stormwater  entering  the  site,  on-site, 
and  leaving  the  site.  Pollution  is  defined 
in  the  rule  as  the  alteration  of  the 
physical,  chemical  or  biological  quality 
of,  or  the  contamination  of.  any  water  in 
the  State  that  renders  the  water  harmful, 
detrimental  or  injurious  to  hiunans, 
animal  life,  vegetation  or  property,  or  to 
public  health,  safety  or  welfare,  or 
impairs  the  usefulness  of  the  public 
enjoyment  of  the  waters  for  any  lawful 
or  reasonable  purpose.  The  plans  must 
meet  this  performance  goal  of  water 
quality  protection.  Under  the  proposed 
new  rule  in  chapter  213,  BMPs  must  be 
included  and  implemented  as  part  of 
the  WPAP. 

The  TNRCC  is  responsible  for 
compliance  monitoring  of  water 
pollution  abatement  plans  for  the  Barton 
Creek  watershed.  The  TNRCC's  staff 
perform  pre-oonstruction  onsite 
inspections  prior  to  approval  of  WPAPs. 
This  includes  inspection  to  verify  that 
all  recharge  featuj«s  have  been 
identified  on  the  site.  The  TNRCC's  staff 
conduct  a  follow-up  inspection  for  each 
site  during  construction  to  ensure  that 
all  pollution  prevention  measures  are  in 
place,  maintained  properly  and  working 
as  required.  A  reporting  requirement  in 
all  approved  plans  is  the  immediate 
notification  b^  the  permittee  to  the 
TNRCC  of  any  previously  imidentified 
recharge  featUre  discovered  during 
construction.  If  such  a  feature  is  found, 
construction  must  stop  until  the 
TNRCC's  staff  can  inspect  the  feature 
and  approve  the  proposed  measures  to 
prevent  pollution  from  entering  the 
feature.  The  TNRCC  conducts 
inspections  before,  during,  and  after 
construction  bf  all  TxDOT  road  and 
highway  projects  as  well  as  commercial 
developments.  The  TNRCC  also  inspects 
any  non-State  road  development  project 
(e.g.,  city)  to  ensure  that  water  quality 
protection  under  permitted  WPAPs  is 
enforced.  During  Fiscal  Year  1996, 
TNRCC  Austin  field  staff  conducted  182 
initial  site  assessments  and  289  follow- 


up  inspections.  Almost  all  non- 
compUances  (typically  failure  to 
properly  maintain  a  BMP  such  as  a 
sediment  control  fsnce  or  other 
structure)  were  remedied  immediately 
during  these  inspections.  The  remainder 
were  remedied  after  receipt  of  a  "Notice 
of  Violation"  letter.  In  only  one  instance 
during  Fiscal  Year  1996  was  it  necessary 
for  the  field  stafi'  to  refer  a  violation  for 
formal  enforcement  in  order  to  achieve 
compliance. 

Statewide  rules  for  the  protection  of 
water  quality  have  been  applied  to  the 
Barton  Springs  area  since  their 
inception.  This  includes  requirements 
for  PSTs.  spill  response  and 
remediation,  hazardous  waste  control, 
and  point  and  non-point  source 
pollution  prevention  programs.  The 
Edwards  Aquifer  rules  contained  in 
chapter  313  were  extended  to  Travis 
County  beginning  in  1990.  Chapter  313 
provides  tliat  if  construction  on  a 
project  has  not  commenced  within  two 
years  of  application  approval,  a  new 
application  must  be  submitted  for 
review  and  approval.  However,  rules  in 
effect  at  the  time  of  resubmission  of  the 
initial  application  shall  apply  to  the 
new  application. 

Pursuant  to  the  TNRCC's  authority  to 
protect  the  water  quality  of  the  Edwards 
Aquifer,  the  TNRCC's  rules  contained  in 
section  313.4(b)(4)(D)  provide  that  a 
water  pollution  abatement  plan  must 
contain  a  description  of  the  measures 
that  will  be  taken  to  prevent  pollutants 
from  entering  recharge  features  "while 
maintaining  or  enhancing  the  quantity 
of  water  entering  the  recharge 
features.  *  *  '"This  langua^  is  also 
contained  in  the  proposed  amendments 
to  these  rules  and  more  clearly  states 
that  the  sealing  of  a  recharge  feature 
may  not  be  an  acceptable  measure  to 
prevent  contaminants  from  entering  the 
aquifer  unless  there  is  no  reasonable, 
practicable  alternative. 

The  Edwards  Aquifer/Barton  Springs 
Conservation  District  controls  the 
withdrawal  and  use  of  the  Barton 
Springs  segment  of  the  Edwards 
Aquifer.  The  District's  rules  require 
users  to  implement  water  conservation 
measures  and  mandate  reduction 
measures  during  a  drought.  When  fully 
implemented,  the  District's  drought 
contingency  plan  is  set  up  to  prevent 
the  aquifer  from  dropping  below 
historically  low  levels  and  thus 
conserve  springflow  at  Barton  Springs. 

Full  implementation  of  spill 
contingency  plans  and  hazardous 
materials  storage,  transportation,  and 
use  during  construction  is  a  key 
component  of  protection  of  the  waters 
supporting  Barton  Springs  and  the 
salamander.  In  particular,  the  potential 


for  catastrophic  spills  from  a  highway 
over  the  recharge  zone  is  a  major  risk  to 
the  species.  In  order  to  eliminate  the 
risk,  the  TNRCC  works  with  the  TxDOT 
to  address  both  potential  contamination 
issues  surrounding  the  construction  of 
highways  and  the  placement  of 
hazardous  materials  traps  (HMTs)  to 
capture  accidental  spills  resulting  from 
accidents. 

The  U.S.  Department  of 
Transportation  (USDOT)  regulates  the 
transportation  of  hazardous  materials. 
The  requirements  for  driver  training, 
shipping  papers,  insiu^nce,  placarding 
and  container  integrity  and  labeling  are 
established  by  the  USDOT  piu«uant  to 
the  Hazardous  Materials  Uniform 
Transportation  Safety  Act.  The  TNRCC 
imposes  additional  regulations  on  the 
transportation  of  hazardous  wastes, 
which  call  for  tracking  of  shipments  to 
ensure  that  they  reach  their  intended 
destination.  The  Texas  Department  of 
Public  Safety  provides  enforcement  of 
both  the  USDOT  and  TNRCC  transporter 
regulations. 

The  TxDOT  began  implementing 
stormwater  runoff  controls  on  projects 
over  the  Barton  Springs  segment  of  the 
Edwards  Aquifer  recharge  zone  in  1991. 
These  controls  include  facilities  to 
capture  spills  of  hazardous  material 
occiirring  on  roadways  that  contribute 
runoff  to  creeks  and  streaitas  in  the 
recharge  zone.  To  date,  the  TxDOT  has 
constructed  44  HMTs  at  a  cost  of  over 
$15  million  at  outfalls  over  the  recharge 
zone  on  three  major  projects:  Loop  1. 
State  Highway  (SH)  45,  and  U.S. 
Highway  290.  These  outfalls  discharge 
to  the  watersheds  of  Slaughter, 
Williamson,  and  Barton  creeks,  all  of 
which  contribute  to  the  recharge  of  the 
Barton  Springs  segment  of  the  Edwards 
Aquifer.  All  new  and  retrofit  TxDOT 
project  plans  incorporate  stormwater 
runoff  controls  and  HMTs  where  needed 
for  water  quality  protection. 

The  HmT  is  a  concrete-lined  basin 
located  at  the  end  of  the  storm  drainage 
system  just  prior  to  discharging  to  the 
natural  drainageway.  The  IA4T  is 
designed  to  hold  38,000  1  (10,000 
gallons),  the  capacity  of  a  large  tanker 
truck.  The  HMTs  operate  as  stand-alone 
structures  or  work  in  combination  with 
other  stormwater  runoff  controls  such  as 
detention  ponds  or  filtration  basins. 
Routine  maintenance  procedures  for 
HMTs  include  regular  inspections  by 
TxDOT  personnel.  The  HMTs  are 
inspected  at  least  monthly  and/or  after 
each  rainfall  event.  Based  on  these 
inspections,  the  HMTs  are  cleaned, 
drained  or  otherwise  repaired  as 
necessary. 

The  TNRCC  is  authorized  by  statute  to 
conduct  emergency  spill  response  and 
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cleanup  activities  statewide  pursuant  to 
section  26.264  of  the  Texas  Water  Code. 
This  includes  spills  occurring  on  the 
recharge  zone,  within  the  transition 
zone  and  in  the  contributing  watershed 
of  the  Edwards  Aquifer.  The  TNRCC  is 
the  lead  State  agency  for  response  to  all 
hazardous  substance  spills  into  State 
waters.  The  TNRCC  works  with  State, 
regional  and  local  entities  to  carry  out 
a  comprehensive,  coordinated  plan  that 
can  be  implemented  in  the  event  of  a 
crisis.  The  TNRCC  works  closely  with 
the  TxDOT  by  implementing  a 
contractual  agreement  (statute 
requirement)  whereby  personnel, 
equipment  and  materials  under  TxDOT 
control  may  be  diverted  and  utilized  for 
spill  and  discharge  cleanup.  The 
TNRCC  works  closely  with  the  Edwards 
Aquifer/Barton  Springs  Conservation 
District  in  spill  response  and  cleanup 
planning  and  action  for  the  Barton 
Springs  segment  of  the  Edwards 
Aquifer.  The  TNRCC,  the  District  and 
the  TxDOT  conduct  joint  training 
exercises  to  respond  to  simulated  spills. 
The  TNRCC  works  with  local  fire 
departments  and  coimty  emergency 
services  districts  to  develop  and 
implement  spill  response  plans,  such  as 
in  the  Barton  Creek  watershed  with  the 
Oak  Hill  Fire  Department  and  Travis 
County  Services  District  Number  3. 

The  TNRCC  prohibits  the  storage  of 
hazardous  materials  and  waste  in  the 
recharge  zone  of  the  Edwards  Aquifer. 
Hazardous  waste  storage  facilities, 
waster  piles  or  landfills  containing 
hazardous  waste  may  not  be  located  in 
the  recharge  zone  of  the  Edwards 
Aquifer  unless  secondary  containment 
is  provided  to  preclude  migration  to 
groundwater  from  spills,  leaks  or 
discharges.  Approximately  70  to  80 
percent  of  the  recharge  to  the  Edwards 
Aquifer  comes  from  surface  streams. 
Protection  of  water  quality  is  provided 
in  these  affected  riparian  areas  in  the 
recharge  zone  as  well  as  in  the 
contributory  watershed. 

Wetlands  are  a  major  contributor  of 
surface  water  to  groundwater  recharge 
and  serve  a  vital  water  quality 
protection  function.  They  trap 
sediments,  filter  contaminants,  and  help 
prevent  flooding  and  increased  soil 
erosion.  The  State  regulates  the  location 
of  hazardous  material  storage  facilities 
in  wetlands.  Protected  wetlands  include 
those  that  may  provide  recharge  to  the 
Barton  Springs  segment  of  the  Edwards 
Aquifer  and  serve  a  water  quality 
protection  function  for  the  aquifer  and 
related  springs.  Transition  zones,  areas 
of  downgradient  of  the  recharge  zone 
but  where  faults  and  fractures  may 
occur,  provide  additional  recharge  to 
the  Edwards  Aquifer.  Waster  disposal 


wells  and  disposal  are  also  prohibited  in 
the  transition  zone. 

The  Barton  Springs  pool  is  an  on- 
channel  impoundment  on  Barton  Creek 
and  constitutes  a  State  water  under  the 
TNRCC's  water  quality  rules  and 
statutes.  Any  pool  maintenance  activity 
carried  out  by  the  Qty  of  Austin  must 
have  prior  TNRCC  review  and  approval. 
The  TPWD  and  the  Service  have  been 
working  with  the  City  to  develop  and 
implement  BMPs  for  Barton  Springs 
pool  maintenance.  The  City  of  Austin  is 
continuing  to  review  and  revise  as 
necessary  its  pool  maintenance 
practices  in  order  to  protect  the 
salamander  and  its  habitat  while 
considering  human  recreational  needs. 
The  maintenance  plan  is  designed  to 
avoid  impacting  the  salamander  and 
maintain  the  highest  possible  level  of 
water  quality.  The  TPWD  will  work 
with  the  City  of  Austin  to  continue  to 
improve  the  BMPs  for  the  Barton 
Springs  pool.  The  Service  believes  that 
current  pool  maintenance  BMPs  are 
sufficient  to  reduce  threats  to  the 
salamander. 

The  Baron  Spring  salamander's 
limited  geographic  distribution,  small 
population  size,  and  presumed  delayed 
reproductive  strategy  contribute  to  the 
recommendation  for  a  captive  breeding 
program  for  the  species.  Such  a  program 
may  prevent  extinction  of  the  species 
should  any  of  the  potential  threats 
previously  described  cause  the 
salamander  to  disappear  at  Barton 
Springs.  Small  breeding  populations  are 
ciurently  maintained  at  the  Dallas 
Aquarium  and  at  the  Midwest  Science 
Center  of  the  National  Biological  Service 
in  Columbia,  Missouri.  Both  of  these 
captive  programs  will  continue  and 
could  serve  as  refugia  in  the  event  of  a 
catastrophe.  The  Agreement  commits  to 
a  third  more  local  captive  breeding/ 
refugium  program,  to  be  establishwl 
when  sufficient  founding  stock  are 
available.  Local  facilities  may  be 
available  at  either  the  national  fish 
center  at  San  Marcos,  Texas,  or  the 
TPWD  fish  hatchery  in  San  Marcos. 

The  Service  believes  that  the  actions 
noted  above  are  sufficient  to  reduce  the 
risks  to  the  salamander.  But  uncertainty 
exists  on  the  biological  information  on 
the  species.  Therefore,  the  Agreement 
makes  the  TPWD  responsible  for 
providing  population  monitoring 
studies  for  the  Barton  Springs 
salamander  .  These  studies  will  include 
surveys  of  population  numbers  and 
observations  on  distribution,  body  sizes, 
stages  of  development,  and  habitat. 
Surveys  will  include  times  immediately 
following  storm  events,  during  periods 
of  low  spring  flow,  and  during  recovery 
periods  bom  abnormal  events  such  as 


prolonged  drought  or  contamination 
events.  Surveys  will  be  conducted  at  all 
three  springs.  The  TPWD  will  sponsor  a 
Barton  Springs  salamander  PVHA 
workshop  based  upon  these  studies  and 
other  information  concerning  the 
salamander. 

By  protecting  the  water  quality  and 
quantity  at  Barton  Springs  and  in  the 
Barton  Springs  segment  of  the  Edwards 
Aquifer,  the  involved  agencies  will 
reduce  the  threats  to  the  species  to  the 
point  that  it  does  not  warrant  listing. 
The  Service  will  closely  monitor  the 
implementation  of  the  Agreement  and, 
if  the  Agreement  is  not  accomplishing 
its  purpose  the  Service  wrill  consider  the 
use  of  the  full  range  of  its  listing 
authority,  including  emergency  listing, 
to  protect  the  species. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  The 
very  restricted  range  of  the  Barton 
Springs  salamander  makes  this  species 
especially  vulnerable  to  acute  and/or 
cumulative  groundwater  contamination. 
As  described  above,  the  threat  to  the 
salamander  due  to  limited  distribution, 
along  with  catastrophic  spills  and 
drought-related  effects  on  the 
salamander  through  groundwater  use  of 
the  Barton  Springs  segment  of  the 
Edwards  Aquifer  are  factors  that  are 
addressed  in  the  Agreement.  The 
signatories  of  the  Agreement  will 
conduct  a  salamander  population  and 
habitat  study,  including  sponsoring  a 
PVHA  workshop;  develop  a  captive 
breeding/refugium  program;  and  work 
with  other  agencies,  local  water 
conservation  districts,  local 
communities  and  private  landowners  to 
protect  water  quality  in  the  Barton 
Springs  segment  of  the  Edwards 
Aquifer. 

Finding  and  Withdrawal 

The  Barton  Springs  salamander  is 
known  only  from  the  immediate  vicinity 
of  the  three  spring  outlets  that  are 
collectively  laiown  as  Barton  Springs  in 
Zilker  Park,  Austin,  Travis  County, 
Texas.  The  waters  at  Barton  Springs 
originate  from  a  920  sq.  km  (354  sq. 
mile)  area,  which  consists  of  the 
recharge  zone  of  the  Barton  Springs 
segment  of  the  Edwards  Aquifer  and  its 
contributing  zone.  The  Barton  Springs 
segment  is  a  designated  sole  source  of 
water  for  over  35.000  people  in  a  three- 
county  area.  The  Barton  Springs 
watershed  occurs  in  Blanco,  Hays  and 
Travis  counties. 

The  proposed  rule  identified 
degradation  of  wafer  quality  and 
quantity  of  Barton  Springs,  resulting 
from  urban  expansion  over  the  Barton 
Springs  watershed,  as  the  primary  threat 
to  the  Barton  Springs  salamander. 
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Reasons  for  this  degradation  were  listed 
as:  chronic  degradation,  catastrophic 
spills,  and  increasing  water  withdrawals 
from  the  Bartofi  Springs  segment  of  the 
Edwards  Aquifer.  Following  the 
Service's  publication  of  the  pro{>osed 
rule,  the  Qty  of  Austin  and  the  TPWD 
initiated  an  e^rt  to  develop  an 
independent  peer  review  process  to 
address  salamander  issues.  The 
resulting  Aquatic  Biological  Assessment 
Team  (ABAT)  toncluded  that  both 
short-term  and  long-term  threats  to  the 
viabiUty  of  the  salamander  exist.  The 
ABAT  concluded  that  important 
information  gqps  exist  that  prevent  a 
conclusive  scientific  assessment 
regarding  the  biology  of  the  salamander. 
The  ABAT  report  included  conservation 
recommendations  that  emphasize  an 
ecosystem  approach  to  conservation  and 
recovery  of  the  Barton  Springs 
salamander.  Through  its  signatory 
agencies,  the  state  of  Texas  developed 
the  "Barton  Sf^rings  Salamander 
Conservation  Agreement  and  Strategy" 
(Agreement)  to  expedite  conservation 
measures  recommended  by  the  ABAT. 
The  signatory  State  agencies  have 
committed  to  Implement  those 
conservation  measures  using  existing 
and  proposed  regulatory  mechanisms  in 
a  comprehensive  program  for  the 
conservation  qf  the  salamander. 

One  function  of  the  implemented 
Agreement  is  lor  the  Barton  Springs 
Salamander  Conservation  Team 
(Conservation  Team)  to  review  the 
adequacy  of  those  regulatory 
mechanisms,  itules,  regulations,  and 
State  agency  pplides  to  ensure  that 
revisions  or  changes  can  be  developed 
cooperatively  and  implemented 
expeditiously  through  State 
responsibility  for  conservation  of  the 
salamander  and  its  ecosystem.  The  goal 


of  the  Agreement  is  to  conserve  the 
Barton  Springs  salamander  by 
protecting  the  high  quality  spring 
ecosystem  within  which  the  salamander 
exists. 

The  agreement  focuses  on  two 
objectives.  The  primary  objective  is  to 
eliminate  or  significantly  reduce  the 
threats  to  the  species  and  to  minimize 
chancds  of  a  catastrophic  event.  The 
Agreement  establish  a  captive  breeding/ 
refugium  program  in  order  to  avoid 
extinction  of  the  species  should  any 
potential  threats  cause  the  species  to 
disappear  in  the  wild.  These  objectives 
will  be  reached  through  implementing 
the  five  management  actions:  (1)  Enforce 
and  monitor  compliance  with  existing 
regulations  and  adopt,  implement,  and 
enforce  currently  proposed  regulations 
to  protect  the  Barton  Springs  recharge 
zone;  (2)  prevent  catastrophic 
contaminant  releases  into  spring  waters; 
(3)  prevent  degradation  of  springhead 
habitat;  (4)  establish  a  captive  breeding/ 
refugium  program;  and  (5)  study  the 
salamander  population.  In  addition, 
four  administrative  actions  will  be 
implemented:  (1)  Coordinate 
conservation  activities;  (2)  implement 
the  conservation  schedule;  (3)  fund 
conservation  actions;  and  (4)  assess 
conservation  progress.  The  Agreement 
establishes  the  Conservation  Team  to 
ensure  that  the  coordination  and 
assessment  roles  are  carried  out  imder 
the  team  leadership  of  the  TPWD.  The 
Agreement  will  provide  for  conservation 
and  recovery  of  the  Barton  Springs 
salamander  by  establishing  a  framework 
for  interagency  cooperation.  State  and 
local  community  leadership,  and 
coordination  on  conservation  efforts, 
setting  recovery  priorities,  and  assessing 
existing,  proposed  and  future  regulatory 
programs  to  ensure  that  the  threats  are 


reduced.  By  protecting  water  quality  at 
Barton  Springs  and  in  the  Barton 
Springs  segment  of  the  Edwards  Aquifer 
and  conserving  water  quantity,  this 
Agreement  reduces  the  threats  to  the 
species  to  the  point  that  the  Service  no 
longer  believes  the  species  warrants 
listing.  The  Service  will  closely  monitor 
the  implementation  of  the  Agreement 
and,  if  the  Agreement  is  not 
accomplishing  its  purpose,  the  Service 
may  list  the  salamander  on  an 
emergency  basis  if  appropriate  and  re- 
propose  it  for  permanent  listing. 

After  a  thorough  review  and 
consideration  of  all  information 
available,  including  the  development 
and  implementation  of  the  Agreement, 
the  Service  has  determined  that  listing 
the  Barton  Springs  salamander  as 
endangered  or  tlueatened  is  no  longer 
warranted.  The  Service  has  carefully 
assessed  the  best  scientific  and 
commercial  information  available  in  the 
development  of  this  withdrawal  notice. 

References  Cited 

A  complete  list  of  all  references  cited 
herein  is  available  upon  request  from 
the  Austin  Ecological  Services  Field 
Office  (see  ADDRESSES  section). 

Author 

The  primary  author  of  this  proposed 
rule  is  Steve  Helfert,  Austin  Ecological 
Services  Field  Office  (see  ADDRESSES 
section). 

AUTHORfTY:  The  authority  for  this  action  is 
section  4(b)(6)(B)(ii)  of  the  Endangered 
Species  Act  of  1973,  as  amended  (16  U.S.C 
1531  et  seq.) 

Dated:  August  28, 1996. 
John  G.  Rogers. 

Director,  Fish  and  Wildlife  Service. 

(FR  Doc.  96-22503  Filed  9-3-96;  8:45  amj 
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DEPARTMENT  OF  AGRICULTURE 

Foreign  Agricultural  Service 

Special  Provision  for  Frozen 
Concentrated  Orange  Juice  Under  the 
North  American  Free  Trade  Agreement 
Implementation  Act 

AGENCY:  Foreign  Agricultural  Service, 
USDA. 

ACTION:  Notice  of  Determination  of 
Termination  of  Existence  of  Price 
Conditions  Necessary  for  Imposition  of 
Temporary  Duty  on  Frozen 
Concentrated  Orange  Juice  from  Mexico. 

SUMMARY:  Pursuant  to  Section  309(a)  of 
the  North  American  Free  Trade 
Agreement  Implementation  Act  of  1993 
("NAFTA  Implementation  Act"),  this  is 
a  notification  that  for  5  consecutive 
business  days  the  daily  price  for  frozen 
concentrated  orange  juice  has  exceeded 
the  trigger  price. 

FOR  FURTHER  INFORMATION  CONTACT": 
Joseph  Somers,  Horticulttutil  and 
Tropical  Products  Division,  Foreign 
Agricultural  Service,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250- 
1000  or  telephone  at  (202)  720-2974. 
SUPPLEMENTARY  INFORMATION:  The 

NAFTA  Implementation  Act  authorizes 
the  imposition  of  a  temporary  duty 
(snapfaiack)  for  Mexican  frozen 
concentrated  orange  juice  when  certain 
conditions  exist.  Mexican  articles  falling 
under  subheading  2009.11.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS)  are  subject  to  the 
snapback  duty  provision. 

Under  Section  309(a)  of  the  NAFTA 
Implementation  Act,  certain  price 
conditions  must  exist  before  the  United 
States  can  apply  a  snapback  duty  on 
imports  of  Mexican  frozen  concentrated 
orange  juice.  In  addition,  such  imports 
must  exceed  specified  amounts  before 
the  snapback  duty  can  be  applied,  liie 


price  conditions  exist  when  for  each 
period  of  5  consecutive  business  days 
the  daily  price  for  frozen  concentrated 
orange  juice  is  less  than  the  trigger 
price. 

For  the  purpose  of  this  provision,  the 
term  "daily  price"  means  the  daily 
closing  price  of  the  New  York  Cotton 
Exchange,  or  any  successor  as 
determined  by  the  Secretary  of 
Agricuhure  (the  "Exchange"),  for  the 
closest  month  in  which  contracts  for 
frozen  concentrated  orange  juice  are 
being  traded  on  the  Exchange.  The  term 
"business  day"  means  a  day  in  which 
contracts  for  frozen  concentrated  orange 
juice  are  being  traded  on  the  Exchange. 

The  term  "trigger  price"  means  the 
average  daily  closing  price  of  the 
Exchange  for  the  corresponding  month 
during  the  previous  5-year  period, 
excluding  tiie  year  with  the  highest 
average  price  for  the  corresponding 
month  and  the  year  with  the  lowest 
average  price  for  the  corresponding 
month. 

Price  conditions  no  longer  exist  when 
the  Secretary  determines  that  for  a 
period  of  5  consecutive  business  days 
the  daily  price  for  frozen  concentrated 
orange  juice  has  exceeded  the  trigger 
price.  Whenever  the  price  conditions 
are  determined  to  exist  or  to  cease  to 
exist  the  Secretary  is  required  to 
immediately  notify  the  Commissioner  of 
Customs  of  such  determination. 
Whenever  the  determination  is  that  the 
price  conditions  exist  and  the  quantity 
of  Mexican  articles  of  frozen 
concentrated  orange  juice  entered 
exceeds  (1)  264,978,000  liters  (single 
strength  equivalent)  in  any  of  calendar 
years  1994  through  2002,  or  (2) 
340,560,000  liters  (single  strength 
equivalent)  in  any  of  calendar  years 
2003  through  2007.  the  rate  of  duty  on 
Mexican  articles  of  frozen  concentrated 
orange  juice  that  are  entered  after  the 
date  on  which  the  applicable  quantity 
limitation  is  reached  and  before  the  date 
of  publication  in  the  Federal  Register  of 
the  determination  that  the  price 
conditions  have  ceased  to  exist  shall  be 
the  lower  of— (1)  the  column  1 — General 
rate  of  duty  jn  effect  for  such  articles  on 
July  1. 1991;  or  (2)  the  column  1— 
General  rate  of  duty  in  effect  on  that 
day.  For  the  purpose  of  this  provision, 
the  term  "entered"  means  entered  or 
withdrawn  from  warehouse  for 


consumption  in  the  customs  territory  of 
the  United  States. 

In  accordance  with  Section  309(a)  of 
the  NAFTA  Implementation  Act,  it  has 
been  determined  that  for  the  period 
Augiist  5-9,  the  daily  price  for  frozen 
concentrated  orange  juice  has  exceeded 
the  trigger  price. 

Issued  at  Washington,  DC  the  26th  day  of   ' 
August  1996. 

Timothy  J.  Gahrin, 

Acting  Administrator,  Foreign  Agricultural 
Service. 

[PR  Doc.  96-22451  Filed  9-3-96;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

InternationaJ  Trade  Administration 

Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation;  Opportunity  To  Request 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  Opportunity  to 
Request  Administrative  Review  of 
Antidumping  or  Coimtervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation. 

Background 

Each  year  during  the  anniversary 
month  of  the  publication  of  an 
antidumping  or  countervailing  duty 
order,  finding,  or  suspension  of 
investigation,  an  interested  party,  as 
defined  in  section  771(9)  of  the  Tariff 
Act  of  1930,  as  amended,  may  request, 
in  accordance  with  section  353.22  or 
355.22  of  the  Department  of  Commerce 
(the  Department)  Regulations  (19  CFR 
353.22/355.22  (1993)),  that  the 
Department  conduct  an  administrative 
review  of  that  antidumping  or 
coimtervaiUng  duty  order,  finding,  or 
suspended  investigation. 

Opportunity  To  Request  a  Review: 
Not  later  than  September  30, 1996, 
interested  parties  may  request 
administrative  review  of  the  following 
orders,  findings,  or  suspended 
investigations,  with  anniversary  dates  in 
September  for  the  following  periods: 
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Antidumping  Duty  Proceedings: 

Argentina;  SiHcon  Metal,  A-357-804  „ „ „ 

Canada;  Steel  Jacks,  A-122-006  

Canada;  Steel  Rail,  A-122-804  

Germany:  Crankshafts,  A-428-604  

Italy:  Woodwind  Pads,  A-475-017  ..„ _.:.._ 

Japan:  Electroluminescent  Flat  Panel  Diplays,  A-588-838 


Taiwan:  Lug  Nuts,  A-583-810  ~ 

The  Peopte's  Republk:  of  China  CDIW  Fittings  4  Glands.  A-570-820 ~ 

The  Peopte's  Republk:  of  China;  Greige  Polyester  Cotton  Printetoth,  A-570-t01 

The  Peopte's  Republk:  of  CNna;  Lug  Nuts,  A-570-808 _ 

The  United  Kingdom:  Crankshafts,  A-41 2-602 _ _ -... 

Countervailing  Duty  Proceedings: 

Canada:  New  Steel  Rail,  Except  Light  Rail.  C-1 22-805 

Thailand:  Ste^l  Wire  Rope,  C-459-806  ....; 


Period 


9/1/95-8/31/96 
9/1/95-8/31/96 
9/1/95-8/31/96 
9/1/95-8/31/96 
9/1/95-8/31/96 
9/1/93-8/31/94 
9/1/94-8/31/95 
9/1/95-8/31/96 
9/1/95-8/31/96 
9/1/95-8/31/96 
9/1/95-8/31/96 
9/1/95-8/31/96 
9/1/95-8/31/96 

1/1/95-12/31/95 
1/1/95-12/31/95 


In  accordance  with  sections  353.22(a) 
and  355.22(p)  of  the  regulations,  an 
interested  piarty  as  defined  by  section 
353. 2(k)  may  request  in  writing  that  the 
Secretary  conduct  an  administrative 
review.  Thel  Department  has  changed  its 
requirements  for  requesting  reviews  for 
countervailing  duty  orders.  Pursuant  to 
19  CFR  355.22(a)  of  the  regulations,  an 
interested  piarty  must  specify  the 
individual  Producers  or  exporters 
covered  by  the  order  for  which  they  are 
requesting  a  review,  (Interim 
Regulations  60  FR  25130,  25137  (May 
11, 1995)).  Therefore,  for  both 
antidirnipirjg  and  coimtervailing  duty 
reviews.  th#  interested  party  must 
specify  for  ivhich  individual  producers 
or  exporter^  covered  by  an  antidumping 
finding  or  an  antidumping  or 
countervailing  duty  order  it  is 
requesting  i  review,  and  the  requesting 
party  must  state  why  it  desires  the 
Secretary  to  review  those  particular 
producers  <jr  exporters.  If  the  interested 
party  intends  for  the  Secretary  to  review 
sales  of  merchandise  by  an  exporter  (or 
a  producer  tf  that  producer  also  exports 
merchandise  from  other  suppliers) 
which  wer^  produced  in  more  than  one 
country  of  Origin,  and  each  country  of 
origin  is  subject  to  a  separate  order,  then 
the  interested  party  must  state 
specifically,  on  an  order-by-order  basis, 
which  expqrter(s)  the  request  is 
intended  td  cover. 

Seven  copies  of  the  request  should  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration,  International 
Trade  Adrrinistration,  Room  B-099. 
U.S.  Department  of  Commerce,  14th 
Street  &  Co  istitution  Avenue,  N.W., 
Washington,  D.C.  20230.  The 
Departmen  also  asks  parties  to  serve  a 
copy  of  the  r  requests  to:  Sheila  Forbes 
in  room  30  >1  of  the  main  Commerce 
Building.  Further,  in  accordance  with 
section  35al.31(g)  or  355.31(g)  of  the 
regulations ,  a  copy  of  each  request  must 


be  served  on  every  party  on  the 
E)epartment's  service  list. 

The  Department  will  publish  in  the 
Federal  Registeca  notice  of  "Initiation 
of  Antidumping  (Countervailing)  Duty 
Administrative  Review,"  for  requests 
received  by  the  last  day  of  September 
1996.  If  the  Department  does  not 
receive,  by  Septemt)er  30, 1996,  a 
request  for  review  of  entries  covered  by 
an  order  or  finding  listed  in  this  notice 
and  for  the  period  identified  above,  the 
Department  will  instruct  the  Customs 
Service  to  assess  antidumping  or 
countervailing  duties  on  those  entries  at 
a  rate  equal  to  the  cash  deposit  of  (or 
bond  for)  estimated  antidumping  or 
countervailing  duties  required  on  those 
entries  at  the  time  of  entry,  or 
withdrawal  from  warehouse,  for 
consumption  and  to  continue  to  collect 
the  cash  deposit  previously  ordered. 

This  notice  is  not  required  by  statute, 
but  is  published  as  a  service  to  the 
international  trading  community. 

Dated:  August  27, 1996. 
HoUy  Kuga. 

Acting  Principal  Deputy  Assistant  Secretary 
for  Import  Administration. 
[FR  Doc.  96-22522  Filed  9-3-96;  8:45  ami 
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[A-122-601] 

Brass  Sheet  and  Strip  from  Canada; 
Final  Results  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Final  Results  of 
Antidumping  Duty  Administrative 
Review. 

SUMMARY:  On  February  27, 1996,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  its  administrative  review  of 


the  antidumping  duty  order  on  brass  • 
sheet  and  strip  from  Canada.  The  review 
covers  exports  of  this  merchandise  to 
the  United  States  by  one  manufacturer/ 
exporter.  Wolverine  Tube  (Canada)  Inc. 
(Wolverine),  during  the  period  January 
1, 1994,  through  December  31, 1994. 

The  review  indicates  the  existence  of 
no  dumping  meugins  for  this  period. 

We  gave  interested  parties  an 
opportunity  to  comment  on  our 
preliminary  results.  Based  on  our 
analysis  of  the  comments  received,  we 
have  made  certain  changes  for  these 
final  results. 

EFFECTIVE  DATE:  September  4.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Killiam  or  John  Kugelman, 
Office  of  AD/CVD  Enforcement.  Group 
in.  Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone: 
(202)  482-2704  or  482-0649, 
respectively. 

SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments  to 
the  Tariff  Act  of  1930  (the  Act)  by  the 
Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
current  regulations,  as  amended  by  the 
interim  regulations  published  in  the 
Federal  Register  on  May  11, 1995  (60 
FR  25130). 

Background 

On  February  27. 1996,  the  Department 
published  in  ^e  Federal  Register  (61 
FR  7238)  the  preliminary  results  of  its 
administrative  review  of  the 
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antidumping  duty  order  on  brass  sheet 
and  strip  (BSS)  from  Canada  (51  FR 
44319).  The  preliminary  results 
indicated  that  no  dumping  margin 
existed  for  Wolverine. 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  BSS,  other  than  leaded 
and  tinned  BSS.  The  chemical 
composition  of  the  covered  products  is 
ciurently  defined  in  the  Copper 
Development  Association  (C.D.A.)  200 
Series  or  the  Unified  Numbering  System 
(U.N.S.)  C2000.  This  reviewr  does  not 
cover  products  the  chemical 
compositions  of  which  are  defined  by 
other  C.D.A.  or  U.N.S.  series.  In 
physical  dimensions,  the  products 
covered  by  this  review  have  a  solid 
rectangular  cross  section  over  0.006 
inches  (0.15  millimeters)  through  0.188 
inches  (4.8  millimeters)  in  finished 
thickness  or  gauge,  regardless  of  width. 
Coiled,  wound-on-reels  (traverse 
wouiid),  and  cut-to-length  products  are 
included.  The  merchandise  is  currently 
classified  imder  Harmonized  Tariff 
Schedule  (HTS)  item  numbers 
7409.21.00  and  7409.29.00.  Although 
the  HTS  item  numbers  are  provided  for 
convenience  and  Customs  purposes,  the 
written  description  of  the  scope  of  this 
order  remains  dispositive. 

Pursuant  to  the  final  affirmative 
determination  of  circumvention  of  the 
antidumping  duty  order,  we  determined 
that  brass  plate  used  in  the  production 
of  BSS  falls  within  the  scope  of  the 
antidumping  duty  order  on  BSS  from 
Canada.  See  Brass  Sheet  and  Strip  from 
Canada:  Final  Affirmative 
Determination  of  Circumvention  of 
Antidumping  Duty  Order,  58  FR  33610 
(June  18, 1993). 

The  review  covers  one  manufactiu^r/ 
exporter.  Wolverine,  and  the  period 
January  1, 1994,  throu^  December  31, 
1994. 

Analysis  of  Comments  Received 

We  received  a  case  brief  from  the 
petitioners,  Hussey  Copper,  Ltd.,  The 
Miller  Company,  Olin  Corporation-Brass 
Group,  Outokiunpu  American  Brass, 
Revere  Copper  Products,  Inc., 
International  Association  of  Machinists 
and  Aerospace  Workers,  International 
Union,  Allied  Industrial  Workers  of 
America  (AFL-QO),  Mechanics 
Educational  Society  of  America  (Local 
56),  United  Steelworkers  of  America 
(AFL-aO/CLC).  We  received  a  rebuttal 
brief  from  the  respondent. 

Comment  1 :  The  petitioners  ai^e  that 
the  Department  must  match  Wolverine's 
U.S.  and  home  market  sales  based  on 
the  actual  physical  characteristics  of  the 
finished  brass  sheet  and  strip,  rather 


than  Wolverine's  product  control 
number  system.  Tbe  petitioners  contend 
that  Wolverine  has  not  defined  its 
product  control  numbers  and  that 
Wolverine's  system  contains  an  element 
that  does  not  reflect  the  physical 
characteristics  of  the  finished  brass 
sheet  and  strip,  namely,  alloy 
designations  which  distinguish  between 
reroll  and  non-reroU  materials.  Reroll 
materials  are  those  which  Wolverine 
purchases  from  outside  suppliers  that 
do  not  require  casting.  Non-reroll 
materials  are  those  which  Wolverine 
processes  from  the  casting  stage.  The 
petitioners  argue  that  no  distinction 
should  be  made  or  allowed  for  model- 
matching  purposes  because  products 
made  from  either  source  of  brass  are 
physically  identical. 

The  respondent  counters  that  the 
petitioners'  claims  are  imtimely  and 
incorrect,  and  that  the  Department  was 
correct  in  using  Wolverine's  control 
numbers.  The  respondent  notes  that  the 
petitioners  raised  this  issue  for  the  first 
time  in  their  March  28, 1996,  case  brief, 
and  not  in  their  September  12  or  19, 
1995,  comments,  in  which  the 
petitioners  urged  the  Department  to 
reject  certain  other  aspects  of 
Wolverine's  response,  including  other 
aspects  of  the  product  code  numbering 
system  not  pertaining  to  the  distinction 
between  reroll  and  non-reroll  brass.  The 
respondent  argues  that  to  adopt  the 
petitioners'  arguments  for  changing  the 
product  codes  to  erase  the  distinction 
between  the  Wolverine  sources  of  raw 
material  would  deprive  Wolverine  of 
the  opportunity  to  meaningfully 
participate  in  this  proceeding,  since  it 
could  not  respond  or  place  new 
information  on  the  record  to  rebut  the 
petitioners'  claim. 

Concerning  the  substance  of  the 
petitioners'  complaint,  the  respondent 
answers  that  certain  apphcations 
require  low  impurities,  which  produce 
a  fine  grain  size  at  a  heavy  finished 
gauge  and,  therefore,  require  reroll 
inputs,  not  material  cast  by  Wolverine. 
Department's  Position:  We  agree  with 
the  respondent.  The  respondent's 
distinction  between  the  two  metal 
categories  is  supported  by  the  record 
evidence  and  was  used  in  prior  reviews 
of  this  order. 

Wolverine  explained  the  physical 
differences  between  the  two  types  of 
brass  in  its  September  1, 1995,  response. 
The  petitioners  furnished  no  evidence 
in  rebuttal  to  support  their  claim  that 
the  product  codes  wrongly  differentiate 
between  what  it  alleges  to  be  physically 
identical  materials. 

The  petitioners'  claim  that  the 
respondent  never  defined  its  product 
control  numbers  in  the  CONNUMH/U 


fields  is  correct;  however,  we  derived 
and  used  this  information  from  the 
PRODCODH/U  fields. 

Comment  2:  The  petitioners  argue  that 
the  Department  should  revise 
Wolverine's  reported  general  and 
administrative  (G&A)  expenses  to 
include  expenses  incurred  by  the  U.S. 
parent  in  support  of  Wolverine.  The 
respondent  argues  that  the  cost  of 
production  (COP)  data  which  it 
submitted  accurately  reflected  G4A 
expenses,  and  that  the  Department 
correctly  determined  not  to  artificially 
inflate  Wolverine's  G&A  expenses  by 
adding  a  portion  of  the  U.S.  parent's 
G&A  expenses  to  COP  and  constructed 
value.  TTie  respondent  also  argues  that 
to  allocate  the  U.S.  parent' s  G&A  to  the 
Canadian  facihty's  COP  would  double- 
count  the  subsidiary's  G&A.  because  the 
latter  is  included  in  the  parent's 
consolidated  financial  statements. 

The  respondent  further  argues  that  it 
complied  with  our  questionnaire  by 
including  a  proportionate  amount  of 
G&A  expenses  from  its  Canadian 
headquarters,  which  supplies  it  with 
administrative,  computer,  and  other 
services,  whereas  the  U.S.  parent 
provides  no  services  which  would 
warrant  an  allocation  of  the  letter's  G&A 
expenses. 

Department's  Position:  We  agree  with 
the  respondent,  in  light  of  the  record 
evidence  in  this  case  and  our  policy  as 
stated  in  Certain  Hot-Roiled  Carbon 
Steel  Flat  Products  et  al.,  from  Japan  (58 
FR  37154.  37166,  July  9. 1993)  [Certain 
Steel/Japan): 

The  Department  normally  computes  the 
G&A  and  other  non-operating  income  and 
expense  ratio  of  a  company  based  on  its 
unconsolidated  operations  and  includes  an 
amount  of  G&A  finom  related  companies 
which  pertains  to  the  product  under 
investigation.  G&A  and  other  non-operating 
income  and  expense  items  are  not  considered 
fungible  in  nature.  Thus,  other  non-operating 
income  and  expenses  realized  by  a  related 
company  does  not  necessarily  affect  the 
general  activity  of  {the  respondentl. 

Since  the  record  shows  the  U.S. 
headquarters  provides  no  support 
-  services  to  Wolverine,  allocating  a 
portion  of  the  U.S.  G&A  expenses  to 
Wolverine  would  be  inappropriate. 

Comment  3:  The  petitioners  argue  that 
Wolverine's  submitted  G&A  expenses 
fail  to  reflect  expenses  which  the 
respondent's  parent  company  incurred 
in  holding  an  inactive  manufacturing 
facility  in  New  Westminster,  Canada. 
The  petitioners  note  that  in  the  1992 
review  of  this  order,  the  respondent  also 
did  not  report  the  same  expense  item, 
and  the  Department  included  an 
allocated  amoimt  for  it  in  Wolverine's 
G&A  in  the  final  review  results. 
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The  respendent  argues  that  such  an 
adjustmentjwould  be  inappropriate 
because  1)  information  concerning  the 
inactive  faaiiity  which  the  petitioners 
submit  in  i<s  brief  was  available  in  the 
response,  but  the  petitioners  did  not 
raise  the  is$ue  earlier,  2)  the 
Department's  supplemental 
questionnaire  did  not  request  additional 
information  or  calculations  concerning 
the  respondent's  G&A,  and  3)  the 
Department  altered  its  treatment  of  this 
expense  in  its  preliminary  results  of 
review  of  tl^e  1993  period  of  review 
because  it  Verified  that  the  inactive 
plant  had  handled  only  non-subject 
merchandi$e,  whereas  the  Department 
only  accounts  for  G&A  expenses  that 
relate  to  cohered  merchandise.  The 
respondent!  cites  the  Department's 
position  in iCerta/n  Steel/Japan  in  this 
regard. 

Department's  Position:  We  agree  with 
the  respondent.  The  plant  in  question 
never  hancjled  subject  merchandise, 
and,  as  explained  in  Certain  Steel/ 
Japan,  we  allocate  G&A  based  on 
expenses  associated  with  subject 
merchandise. 

Commeik  4:  The  petitioners  argue  that 
the  Departiient  must  consider 
Wolverine'B  selling  functions  when 
performing  its  level-of-trade  (LOT) 
analysis.  The  petitioners  state  that 
Wolverine  neglected  to  identify  the 
selling  functions  corresponding  to  what 
it  claimed  to  be  three  different  home 
market  levels  of  trade. 

The  petitioners  note  that  the 
Statement  of  Administrative  Action 
accompanying  the  Uruguay  Round 
Agreementts  Act  requires  the 
Departmem  to  calculate  normal  value 
for  sales  atjthe  same  level  of  trade  as  the 
U.S.  sales,  to  the  extent  possible.  The 
petitioners  claim  that  "in  recent  cases 
the  Departpient  has  expressed  its 
emphasis  (in  the  seller's  functions  in  its 
level  of  trade  analysis."  To  support  this 
contention  the  petitioners  cite  the 
Notice  of  Ifeliminary  Determination  of 
Sales  at  Le  ss  than  Fair  Value  and 
Postponement  of  Final  Determination: 
Certain  Poita  From  Italy,  61  FR  1344, 
1347  (January  19, 1996)  and  Certain 
Stainless  i  teel  Wire  Rods  from  France: 
Preliminarv  Results  of  Antidumping 
Administrlptive  Review,  61  FR  8915, 
8916  (Marth  6,  1996). 

The  respondent  argues  that  the 
Department  would  err  if  it  were  to  reject 
Wolverinefs  LOT  claim  on  the  basis  of 
a  perceived  change  in  the  Department's 
poUcy,  after  issuing  the  preliminary 
review  resuhs.  The  respondent  claims 
that  it  full  r  documented  the  fact  that  it 
sells  to  thi  ee  different  levels  of  trade  in 
the  home  i  narket,  that  it  maintains 
separate  p  ice  lists  for  each  of  these 


customer  categories,  and  that  it 
performs  significantly  different 
processing  services  for  each. 

The  respondent  claims  that  in  a  recent 
final  determination,  "the  Department 
appeared  to  disregard  the  criteria  where 
there  were  sales  at  identical  levels  of 
trade  in  U.S.  and  home  markets,"  citing 
Polyvinyl  Alcohol  from  Taiwan,  61  FR 
14064, 14069  (March  29, 
1996)(PoyyvjnW  Alcohol). 

The  respondent  argues  that  we  should 
not  apply  a  new  set  of  criteria  at  this 
stage  of  the  review,  that  "it  would  be  an 
even  greater  abuse  of  the  Department's 
discretion  to  apply  such  a  standard 
when  it  has  not  requested  the  pertinent 
information  from  Wolverine,"  and  cites 
Usinor  Sacilor  v.  United  States,  893  F. 
Supp.  1112, 1141-42  (Crr  1995)  and 
Creswell  Trading  Co..  Inc.  v.  United 
States,  15  F.  3d  1054, 1062  (Fed.  Or. 
1994)  to  support  this  point.  The 
respondent  also  notes  that  in  the  cases 
dted  by  the  petitioners,  the  Department 
issued  specific  questions  to  elicit 
detailed  LOT  data. 

Department's  Position:  We  agree  with 
the  petitioners.  Contrary  to  the 
respondent's  claims,  in  our 
questionnaire  we  specifically  asked  the 
respondent  to  describe  the  functions 
performed  and  services  offered  in  each 
distribution  channel,  for  each  customer 
or  class  of  customer  in  the  U.S.  market 
and  the  comparison  market.  We  gave 
examples  of  selling  functions  and  asked 
the  respondent  to  specify  whether  sales 
services  were  provided  by  the 
respondent  or  by  an  affiliate.  Wolverine 
stated  only  that  it  provides  customized 
slit-to-width  products  to  original 
equipment  manufacturers,  and  not  to 
processing  distributors.  The  respondent 
did  not  mention  any  other  of  the  selling 
functions  identified  in  our 
questiormaire,  or  provide  any  further 
information  to  document,  justify,  or 
quantify  the  differences  it  claims  the 
Department  should  recognize  between 
three  different  LOTs  in  the  home 
market. 

As  documentation  to  support  its  LOT 
claim,  the  respondent  supplied  price 
lists,  but  these  lists  do  not  identify  any 
particular  LOT  or  show  any  differences 
in  selling  functions.  On  the  contrary,  if 
anything,  the  price  lists  show  that 
Wolverine  offers  identical  terms, 
services,  and  service  charges  to  all 
customers. 

Wolverine's  assertion  that  it  provided 
information  on  different  selling 
functions  to  three  different  LOTs  is  not 
supported  by  information  on  the  record. 
Here,  just  as  in  Carbon  and  Alloy  Steel 
Wire  Rod  From  Canada,  59  FR  18791, 
18794  (April  20, 1994),  the  respondent 
"did  not  demonstrate  that  any 


differences  in  sales  process  or  expenses 
were  directly  related  to  differences  in 
selling  at  the  claimed  levels  of  trade." 

We  note  that  the  case  which 
Wolverine  cites  as  evidence  that  the 
Department  may  overlook  the  selling 
function  criteria.  Polyvinyl  Alcohol, 
does  not  support  the  respondent's 
argument.  On  the  contrary,  rather  than 
overlooking  these  criteria  in  that  case, 
we  applied  them  and  determined  that 
the  respondent  provided  "nearly  all  of 
the  same  or  very  similar  selling 
functions  to  all  customers,"  and  that 
there  was  only  one  level  of  trade  in  the 
home  market. 

Because  Wolverine  performed  similar 
selling  functions  in  all  channels  of 
distribution,  we  determined  that  there  is 
only  one  LOT  in  the  home  market. 
Furthermore,  we  determined  that  this 
level  is  comparable  to  the  LOT  in  the 
U.S.  market  and,  therefore,  no  LOT 
adjustment  is  necessarv. 

We  also  disagree  witli  the 
respondent's  claim  that  to  disallow  the 
claimed  differences  in  home  market 
LOTs  would  be  an  unwarranted  reversal 
of  our  preliminary  determination. 
Although  the  Department  allowed  the 
LOT  distinctions  in  its  preliminary 
determination,  further  analysis  of  the 
LOT  claim,  the  petitioners'  arguments, 
and  the  evidence  on  the  record  indicates 
that  our  preliminary  results  were  in 
error,  and  that  there  was  only  one  LOT 
in  the  home  market. 

The  respondent's  argument  that,  in 
making  its  final  determination. 
Commerce  cannot  apply  the  LOT 
standards  associated  with  the  new 
statute  is  incorrect.  This  statute,  and  the 
interpretive  approach  taken  in  the  SAA, 
clearly  apply  to  this  review. 

As  tor  the  respondent's  argument  that 
it  would  be  unfair  to  place  it  at  risk  of 
losing  its  LOT  distinctions  wdthout 
having  been  asked  for  detailed 
information,  in  our  original 
questionnaire  we  clearly  asked 
Wolverine  for  detailed  information  on 
the  selling  functions  it  provided  at  each 
claimed  LOT.  We  acknowledge  that  in 
our  supplemental  questionnaire  we  did 
not  repeat  our  earlier  request  for  this 
information.  However,  we  are  not 
obligated  by  law  or  practice  to  repeat 
every  original  request  in  a  supplemental 
questionnaire.  The  Department's 
practice  of  requesting  additional 
information  or  clarification  of  a 
previous  response  does  not  relieve  a 
respondent  of  its  obligation  to  answer 
every  question  in  an  original 
questionnaire. 

Comment  5:  The  petitioners  argue  that 
the  Department's  computer  program  for 
the  preliminary  results  omitted  selling 
expenses  that  Wolverine  reported  in  its 
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home  market  COP  database  under  the 
category  "INDSELEX".  The  respondent 
did  not  address  this  claim. 

Department's  Position:  We  agree  with 
the  petitioners,  and  have  amended  our 
final  results  to  include  these  indirect 
selling  expenses  in  our  COP 
calculations. 

Final  Results  of  Review 

As  a  result  of  our  analysis  of  the 
comments  received,  we  determine  that 
the  following  margin  exists  for 
Wolverine: 


Manufacturer/ 
exporter 

Period 

Margin 
(percent) 

Wolverine  

1/1/94-12/31/ 
94. 

0 

Individual  diffierences  between  the 
U.S.  price  and  normal  value  may  vary 
from  the  above  percentage.  The 
Department  shall  instruct  the  U.S. 
Customs  Service  to  assess  antidumping 
duties  on  all  appropriate  entries. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  these  final  results,  as 
provided  for  by  section  751(a)(1)  of  the 
Act. 

(1)  For  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period; 

(3)  If  the  exporter  is  not  a  firm 
covered  in  this  review,  a  prior  review, 
or  the  original  less-than-fair-value 
(LTFV)  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and 

(4)  If  neither  the  exporter  nor  the 
manufacturer  is  a  firm  covered  in  this  or 
any  previous  review  conducted  by  the 
Department,  the  cash  deposit  rate  will 
be  8.10  percent,  the  "all  others"  rate 
established  in  the  LTFV  investigation. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  §  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  the  review  period.  Failure- 
to  comply  with  this  requirement  could 
result  in  the  Secretary's  presiunption 
that  reimbursement  of  antidumping 
duties  occurred  and  the  subsequent 
assessment  of  double  antidumping 
duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 


protective  order  (APOs)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  §  353.34(d).  Timely  written 
notification  of  the  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 

Failure  to  comply  with  the  regulations 
and  terms  of  an  APO  is  a  violation 
which  is  subject  to  sanction.  This 
administrative  review  and  this  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C  §  1675(a)(1))  and 
19  CFR  §  353.22. 

Dated:  August  26, 1996. 

Robert  S.  LaRiusa, 

Acting  Assistant  Secretary  for  Import 
Administration. 
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BILLING  CODE  351fr-OS-P 
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Notice  of  Antidumping  Duty  Order  and 
Amended  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Large 
Newspaper  Printing  Presses  and 
Components  Thereof,  Whether 
Assembled  or  Unassembled,  from 
Japan 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  September  4,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Crow  at  (202)  482-0116  or 
Irene  Darzenta  at  (202)  482-6320,  Office 
of  Antidumping/Countervailing  Duty 
Enforcement,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue.  N.W., 
Washington,  D.C.  20230. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  by  the 
Uruguay  Round  Agreements  Act 
(URAA). 

Amended  Final  Determinatioo 

In  accordance  with  section  735(a)  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Act),  on  July  15, 1996,  the  Department 
made  its  final  determination  that  large 
newspaper  printing  presses  (LNPPs)  and 
components  thereof  from  Japan  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value  (61 
FR  38139,  July  23, 1996).  Subsequent  to 
the  final  determination,  on  July  27, 
1996,  we  received  a  submission,  timely 
filed  pursuant  to  19  CFR  353.28(b),  from 


Mitsubishi  Heavy  Industries  Ltd.  (MHI), 
alleging  ministerial  errors  in  the 
Department's  final  determination.  We 
also  received  comments  from  the 
petitioner  rebutting  MHI's  allegations  oh 
August  2, 1996. 

We  determine,  in  accordance  writh  19 
CFR  353.28(d).  that  ministerial  errors 
were  made  in  our  margin  calculations 
for  MHI.  Specifically,  we  inadvertently: 
(1)  overstated  the  amount  of  the. 
outstanding  payment  on  the  Guard  sale 
in  our  calculations;  (2)  did  not  take  into 
account  the  reduction  in  the  sales  price 
for  the  outstanding  payment  in  the 
calculation  of  imputed  credit;  (3) 
incorporated  the  total  costs  fitim  our 
preliminary  determination  imputed 
interest  schedules  instead  of  our  final 
determination  interest  schedules  in  the 
calculation  of  imputed  interest  on 
SG&A;  and  (4)  included  the  interest 
income  associated  with  the  commission 
on  the  Guard  sale  in  the  schedule  of 
payments  used  in  the  calculation  of 
imputed  credit,  while  we  excluded  this 
amoimt  from  the  commission  deducted 
from  the  constructed  export  price.  For  a 
detailed  discussion  of  the  above-cited 
ministerial  errors  and  the  Department's 
analysis,  see  Memorandum  from  The 
Team  to  Susan  Kuhbach,  dated  August 
12, 1996.  In  accordance  with  19  CFR 
353.28(c),  we  are  amending  the  final 
determination  of  the  antidumping  duty 
investigation  of  LNPPs  from  Japan  to 
correct  these  ministerial  errors.  The 
revised  final  weighted-average  dumping 
margins  are  as  follows: 


Manufacturer/producer 
exporter 

Original 
margin 
percent- 
age 

Revised 
margin 
percent- 
age 

MitsutMshi  Heavy  Indus- 
tries, Ltd 

Tokyo  Kikai  SeisaKusho, 
Ltd 

Al  Ottiers  

62.96 

56.28 
58.97 

62.26 

56.28 
58  69 

Scope  of  Order 

The  products  covered  by  this 
investigation  are  large  newspaper 
printing  presses,  including  press 
systems,  press  additions  and  press 
components,  whether  assembled  or 
unassembled,  whether  complete  or 
incomplete,  that  are  capable  of  printing 
or  otherwise  manipulating  a  roll  of 
paper  more  than  two  pages  across.  A 
page  is  defined  as  a  newspaper 
broadsheet  page  in  which  the  lines  of 
type  are  printed  perpendicular  to  the 
running  of  the  direction  of  the  pai>er  or 
a  newspaper  tabloid  page  with  lines  of 
type  parallel  to  the  running  of  the 
direction  of  the  paper. 
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In  addition  to  press  systems,  the 
scope  of  tk  s  investigation  includes  the 
five  press  s  rstem  components.  They  are: 

(ifa  printing  unit,  which  is  any 
componentjthat  prints  in  monocolor, 
spot  color  md/or  process  (full)  color; 

(2)  a  reel  [tension  paster,  which  is  any 
componentjthat  feeds  a  roll  of  paper 
more  than  ikvo  newspaper  broadsheet 
pages  in  width  into  a  subject  printing 
unit; 

(3)  a  folder,  which  is  a  module  or 
combination  of  modules  capable  of 
cutting,  folding,  and/or  delivering  the 
paper  from  |a  roll  or  rolls  of  newspaper 
broadsheet  paper  more  than  two  pages 
in  width  info  a  newspaper  format; 

(4)  conveyance  and  access  apparatus 
capable  of  ihanipulating  a  roll  of  paper 
more  than  owo  newspaper  broadsheet 
pages  acro^  through  the  production 
process  anq  which  provides  structural 
support  anj  access;  and 

15)  a  combuterized  control  system, 
which  is  ar  y  computer  equipment  and/ 
or  software  designed  specifically  to 
control,  mciiitor,  adjust,  and  coordinate 
the  functions  and  operations  of  large 
newspaper  printing  presses  or  press 
component^. 

A  press  addition  is  comprised  of  a 
union  of  one  or  more  of  the  press 
components  defined  above  and  the 
equipment  necessary  to  integrate  such 
component  >  into  an  existing  press 
system. 

Because  <»f  their  size,  large  newspaper 
printing  pr*ss  systems,  press  additions, 
and  press  cpmponents  are  typically 
shipped  either  partially  assembled  or 
unassembl0d,  complete  or  incomplete, 
and  are  assembled  and/or  completed 
prior  to  anq/ or  during  the  installation 
process  in  tbe  United  States.  Any  of  the 
five  compotients,  or  collection  of 
component^,  the  use  of  which  is  to 
fulfill  a  contract  for  large  newspaper 
printing  prtss  systems,  press  additions, 
or  press  coviponents,  regardless  of 
degree  of  assembly  and/or  degree  of 
combinatioh  with  non-subject  elements 
before  or  after  importation,  is  included 
in  the  scopf  of  this  investigation.  Also 
included  in  the  scope  are  elements  of  a 
LNPP  system,  addition  or  component, 
which  take:  i  altogether,  constitute  at 
least  50  pei  cent  of  the  cost  of 
manufacture  of  any  of  the  five  major 
LNPP  com]  onents  of  which  they  are  a 
part. 

For  purp  )ses  of  this  investigation,  the 
following  d  efinitions  apply  irrespective 
of  any  diffe  rent  definition  that  may  be 
found  in  C\  >stoms  rulings,  U.S.  Customs 
law  or  the  1 ITSUS:  the  term 
"unassemb  ed"  means  fully  or  partially 
unassembled  or  disassembled;  and  (2) 
the  term  "incomplete"  means  lacking 
one  or  mor  i  elements  with  which  the 


LNPP  is  intended  to  be  equipped  in 
order  to  fulfill  a  contract  for  a  LNPP 
system,  addition  or  component. 

This  scope  does  not  cover  spare  or 
replacement  parts.  Spare  or  replacement 
parts  imported  pursuant  to  a  LNPP 
contract,  which  are  not  integral  to  the 
original  start-up  and  operation  of  the 
LNPP,  and  are  separately  identified  and 
valued  in  a  LNPP  contract,  whether  or 
not  shipped  in  combination  with 
covered  merchandise,  are  excluded  from 
the  scope  of  this  investigation.  Used 
presses  are  also  not  subject  to  this 
scope.  Used  presses  are  tho^e  that  have 
been  previously  sold  in  an  arm's  length 
transaction  to  a  purchaser  that  used 
them  to  produce  newspapers  in  the 
ordinary  course  of  business. 

Further,  this  investigation  covers  all 
cun^nt  and  future  printing  technologies 
capable  of  printing  newspapers, 
including,  but  not  limited  to, 
lithographic  (offset  or  direct), 
flexographic,  and  letterpress  systems. 
The  products  covered  by  this 
investigation  are  imported  into  the 
United  States  under  subheadings 
8443.11.10,  8443.11.50,  8443.30.00, 
8443.59.50,  8443.60.00,  and  8443.90.50 
of  the  HTSUS.  Large  newspaper  printing 
presses  may  also  enter  under  HTSUS 
subheadings  8443.21.00  and  8443.40.00. 
Large  newspaper  printing  press 
computerized  control  systems  may  enter 
under  HTSUS  subheadings  8471.49.10, 
8471.49.21,  8471.49.26,  8471.50.40, 
8471.50.80,  and  8537.10.90.  Although 
the  HTSUS  subheadings  are  provided 
for  convenience  and  Customs  purposes, 
our  written  description  of  the  scope  of 
this  investigation  is  dispositive. 

Antidumping  Duty  Order 

On  August  28,  1996,  the  U.S. 
International  Trade  Commission  (ITC) 
notified  the  Department  of  its  final 
determination,  pursuant  to  section 
735(b)(l)(A)(ii)  of  the  Act,  that  an 
industry  in  the  United  States  is 
threatened  with  material  injury  by 
reason  of  imports  of  the  subject 
merchandise  from  Japan.  The  ITC  did 
not  determine,  pursuant  to  section 
735(b)(4)(B)  of  the  Act,  that,  but  for  the 
suspension  of  liquidation  of  entries  of 
the  subject  merchandise,  the  domestic 
industry  would  have  been  materially 
injured. 

When  the  ITC  finds  threat  of  material 
injury,  and  makes  a  negative  "but  for" 
finding,  the  "Special  Rule"  provision  of 
section  736(b)(2)  applies.  Therefore, 
only  unliquidated  entries  of  LNPP  from 
Japan  entered  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  on  which  the  ITC  published  its 
notice  of  final  determination  of  threat  of 
material  injury  in  the  Federal  Register 


are  liable  for  the  assessment  of 
antidimiping  duties. 

Accordingly,  the  Department  wilL 
direct  the  Customs  Service  to  terminate 
the  suspension  of  liquidation  of  entries 
of  LNPP  imported  ftwn  Japan,  entered 
or  withdrawn  from  warehouse,  for 
consumption  before  the  date  on  which 
the  ITC  published  its  notice  of  final 
determination  of  threat  of  material 
injury  in  the  Federal  Register,  and  to 
release  any  bond  or  other  security,  and 
refund  any  cash  deposit,  posted  to 
secure  the  payment  of  estimated 
antidumping  duties  with  respect  to 
these  entries. 

In  accordemce  with  section  736(a)(1) 
of  the  Act,  the  Department  will  direct 
U.S.  Customs  officers  to  assess,  upon 
further  advice  by  the  administering 
authority,  antidumping  duties  equal  to 
the  amount  by  which  the  normal  value 
of  merchandise  exceeds  constructed 
export  price  of  all  relevant  entries  of 
LNPP  from  Japan.  U.S.  Customs  officers 
must  require,  at  the  same  time  as 
importers  would  normally  deposit 
estimated  duties  on  this  merchandise,  a 
cash  deposit  equal  to  the  estimated 
weighted-average  antidumping  duty 
margins  noted  below.  The  "All  Others" 
rate  listed  applies  to  all  Japanese 
exporters  of  LNPP  not  specifically  listed 
below. 

The  ad  valorem  weighted-average 
dumping  margins  are  as  follows: 


Manufacturer/producer/exporter 

Revised 
margin 
percent- 
age 

Mitsubishi  Heavy  Industries,  Ldt ... 

Tokyo  Kikai  Seisakusho,  Ltd  

All  Others 

62.26 
5628 
58.69 

This  notice  constitutes  the 
antidumping  duty  order  with  respect  to 
LNPPs  from  Japan,  pursuant  to  section 
736(a)  of  the  Act.  Interested  parties  may 
contact  the  Central  Records  Unit,  Room 
B-099  of  the  Main  Commerce  Building, 
for  copies  of  an  updated  list  of 
antidumping  duty  orders  currently  in 
effect. 

This  order  is  published  pursuant  to 
section  736(a)  of  the  Act  (19  USC 
1673e(a))  and  19  CFR  353.21. 

Dated:  August  30, 1996. 
Robert  S.  LaRussa, 

Acting  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  96-22677  Filed  9-3-96;  8:45  am) 

BILLING  CODE  3S10-OS-P  ' 


Federal  Register  /  Vol.  61,  No.  172  /  Wednesday,  September  4,  1996  /  Notfces  46623 


[A'428-821] 


Notice  of  Antidumping  Duty  Order  and 
Amended  Final  Determination  of  Saies 
at  Less  Than  Fair  Vaiue:  l^rge 
Newspaper  Printing  Presses  and 
Components  Thereof,  Whether 
Assembied  or  Unassembled,  from 
Germany 

agency:  Import  Administration, 
International  Trade  Administration. 
E)epartment  of  Commerce. 
EFFECTIVE  DATE:  September  4,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Crow  at  (202)  482-0116  or 
Irene  Darzenta  at  (202)  482-6320,  Office 
of  Antidumping/Coimtervailing  Duty 
Enforcement,  Import  Administration. 
International  Trade  Administration, 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  by  the 
Uruguay  Round  Agreements  Act 
(URAA). 

Amended  Final  Determination 

In  accordance  with  section  735(a)  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Act),  on  July  15, 1996,  the  Department 
made  its  final  determination  that  large 
newspaper  printing  presses  (LNPPs)  and 
components  thereof  from  Germany  is 
being,  or  is  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value  (61 
FR  38166,  July  23, 1996).  Subsequent  to 
the  final  determination,  on  July  29, 
1996,  we  received  a  submission,  timely 
filed  pursuant  to  19  CFR  353.28(b),  fi-om 
the  petitioner,  alleging  ministerial  errors 
in  the  Department's  final  determination. 
We  also  received  such  allegations  from 
MAN  Roland  Druckmaschinen  AG 
(MRD)  on  August  5,  1996.  In  addition, 
we  received  comments  from  the 
petitioner  rebutting  MRD's  allegations 
on  August  12, 1996. 

We  determine,  in  accordance  with  19 
CFR  353.28(d),  that  ministerial  errors 
were  made  in  our  margin  calculations 
for  MRD.  Specifically,  we  failed  to 
exclude  from  our  calculations  for  the 
Fargo  and  Global  sales,  certain  non- 
subject  parts  (i.e.,  imported  parts  which 
did  not  constitute  at  least  50  percent  of 
the  cost  of  manufacture  of  the  LNPP 
component  of  which  they  are  a  part). 
We  also  incorrectly  calculated  the 
indirect  selling  expenses  incurred  in 
Germany  for  the  Global  sale.  For  a 
detailed  discussion  of  the  above-cited 
ministerial  errors  and  the  Department's 


analysis,  see  Memorandum  for  Susan 
Kuhbach  from  Neal  Halper.  et  al.,  dated 
August  15, 1996.  In  accordance  with  19 
CFR  353.28(c),  we  are  amending  the 
final  determination  of  the  antidumping 
duty  investigation  of  LNPPs  ft-om 
Germany  to  correct  these  ministerial 
errors.  "The  revised  final  weighted- 
average  dimiping  margins  are  as  follows: 


Original 

Revised 

Manufacturer/producer 

margin 

margin 

exporter 

percent- 

percent- 

age 

age 

MAN  Roland 

Druckmaschinen  AG 

30.80 

30.72 

Koenig  Bauer-Alt)ert  AG 

46.40 

46.40 

All  Ottiers  

30.80 

30  72 

Scope  of  Order 

The  products  covered  by  this 
investigation  are  large  newspaper 
printing  presses,  including  press 
systems,  press  additions  and  press 
components,  whether  assembled  or 
unassembled,  whether  complete  or 
incomplete,  that  are  capable  of  printing 
or  otherwise  manipulating  a  roll  of 
paper  more  than  two  pages  across.  A 
page  is  defined  as  a  newspaper 
broadsheet  page  in  which  the  lines  of 
type  are  printed  perpendicular  to  the 
running  of  the  direction  of  the  paper  or 
a  newspaper  tabloid  page  with  lines  of 
type  parallel  to  the  running  of  the 
direction  of  the  paper. 

In  addition  to  press  systems,  the 
scope  of  this  investigation  includes  the 
five  press  system  components.  They  are: 

(1)  a  printing  unit,  which  is  any 
component  that  prints  in  monocolor, 
spot  color  and/or  process  (full)  color; 

(2)  a  reel  tension  paster,  which  is  any 
component  that  feeds  a  roH  of  paper 
more  than  two  newspaper  broadsheet 
pages  in  width  into  a  subject  printing 
unit; 

(3)  a  folder,  which  is  a  module  or 
combination  of  modules  capable  of 
cutting,  folding,  and/or  delivering  the 
paper  from  a  roll  or  rolls  of  newspaper 
broadsheet  paper  more  than  two  pages 
in  width  into  a  newspaper  format; 

(4)  conveyance  and  access  apparatus 
capable  of  manipulating  a  roll  of  paper 
more  than  two  newspaper  broadsheet 
pages  across  through  the  production 
process  and  which  provides  structural 
support  and  access;  and 

(5)  a  computerized  control  system, 
which  is  any  computer  equipment  and/ 
or  software  designed  specifically  to 
control,  monitor,  adjust,  and  coordinate 
the  functions  and  operations  of  large 
newspaper  printing  presses  or  press 
components. 

A  press  addition  is  comprised  of  a 
imion  of  one  or  more  of  the  press 


components  defined  above  and  the 
equipment  necessary  to  integrate  such 
components  into  an  existing  press 
system. 

Because  of  their  size,  large  newspaper 
printing  press  systems,  press  additions, 
and  press  components  are  typically 
shipped  either  partially  assembled  or 
unassembled,  complete  or  incomplete, 
and  are  assembled  and/or  completed 
prior  to  and/or  during  the  installation 
process  in  the  United  States.  Any  of  the 
five  components,  or  collection  of 
components,  the  use  of  which  is  to 
fulfill  a  contract  for  large  newspaper 
printing  press  systems,  press  additions, 
or  press  components,  regardless  of 
degree  of  assembly  and/or  degree  of 
combination  with  non-subject  elements 
before  or  after  importation,  is  included 
in  the  scope  of  this  investigation.  Also 
included  in  the  scope  are  elements  of  a 
LNPP  system,  addition  or  component, 
which  taken  altogether,  constitute  at 
least  50  percent  of  the  cost  of 
manufacture  of  any  of  the  five  major 
LNPP  components  of  which  they  are  a 
part. 

For  purposes  of  this  investigation,  the 
following  definitions  apply  irrespective 
of  any  different  definition  that  may  be 
found  in  Customs  rulings,  U.S.  Customs 
law  or  the  HTSUS:  the  term 
"unassembled"  means  fully  or  partially 
unassembled  or  disassembled;  and  (2) 
the  term  "incomplete"  means  lacking 
one  or  more  elements  with  which  the 
LNPP  is  intended  to  be  equipped  in 
order  to  fulfill  a  contract  for  a  LNPP 
system,  addition  or  component. 

This  scope  does  not  cover  spare  or 
replacement  parts.  Spare  or  replacement 
parts  imported  pursuant  to  a  LNPP 
contract,  which  are  not  integral  to  the 
original  start-up  and  operation  of  the 
LNPP.  and  are  separately  identified  and 
valued  in  a  LNPP  contract,  whether  or 
not  shipped  in  combination  with 
covered  merchandise,  are  excluded  from 
the  scope  of  this  investigation.  Used 
presses  are  also  not  subject  to  this 
scope.  Used  presses  are  those  that  have 
been  previously  sold  in  an  arm's  length 
transaction  to  a  purchaser  that  used 
them  to  produce  newspapers  in  the 
ordinary  course  of  business. 

Further,  this  investigation  covers  all 
current  and  future  printing  technologies 
capable  of  printing  newspapers, 
including,  but  not  limited  to. 
lithographic  (offset  or  direct), 
flexographic,  and  letterpress  systems. 
The  products  covered  by  this 
investigation  are  imported  into  the 
United  States  under  subheadings 
8443.11.10,  8443.11.50,  8443.30.00, 
8443.59.50,  8443.60.00.  and  8443.90.50 
of  the  HTSUS.  Large  newspaper  printing 
presses  may  also  enter  under  HTSUS 
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subheadin  }s  8443.21.00  and  8443.40.00. 
Large  new  ipaper  printing  press 
computeri:  :ed  control  systems  may  enter 
under  HT$US  subheadings  8471.49.10. 
8471.49.21,  8471.49.26,  8471.50.40. 
8471.50.80,  and  8537.10.90.  Although 
the  HTSUJ  subheadings  are  provided 
for  convenience  and  Customs  purposes, 
our  writtei  description  of  the  scope  of 
this  investigation  is  dispositive. 

Antidumping  Duty  Order 

On  August  28, 1996.  the  U.S. 
International  Trade  Commission  (ITC) 
notified  the  Department  of  its  Snal 
determination,  pursuant  to  section 
735(b)(l)(A)(ii)  of  the  Act,  that  an 
industry  in  the  United  States  is 
threatened  with  material  injury  by 
reason  of  imports  of  the  subject 
merchandise  from  Germany.  The  ITC 
did  not  determine,  pursuant  to  section 
735(b)(4)(9)  of  the  Act,  that,  but  for  the 
suspensio^  of  liquidation  of  entries  of 
the  subjeo  merchandise,  the  domestic 
industry  would  have  been  materially 
injured. 

When  the  ITC  finds  threat  of  material 
injury,  ana  makes  a  negative  "but  for" 
finding,  this  "Special  Rule"  provision  of 
section  73fe(b)(2)  applies.  Therefore, 
only  unliquidated  entries  of  LNPP  from 
Germany  entered  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  on  which  the  ITC  published  its 
notice  of  final  determination  of  threat  of 
material  injury  in  the  Federal  Register 
are  liable  ior  the  a  ;sessment  of 
antidumping  duties. 

Accordingly,  the  Department  will 
direct  the  pustoms  Service  to  terminate 
the  suspension  of  liquidation  of  entries 
of  LNPP  iiti ported  from  Germany, 
entered  or  withdrawn  from  warehouse, 
for  consun  iption  before  the  date  on 
which  the  ITC  published  its  notice  of 
final  detennination  of  threat  of  material 
injury  in  tne  Federal  Register,  and  to 
release  any  bond  or  other  security,  and 
refund  any  cash  deposit,  posted  to 
secure  thei  payment  of  estimated 
antidumping  duties  with  respect  to 
these  enmes. 

In  accorjdance  with  section  736(a)(1) 
of  the  Actj  the  Department  will  direct 
U.S.  Custdms  officers  to  assess,  upon 
further  advice  by  the  administering 
authority,  jantidumping  duties  equal  to 
the  amoudt  by  which  the  normal  value 
of  merchandise  exceeds  constructed 
export  price  of  all  relevant  entries  of 
LNPP  from  Germany.  U.S.  Customs 
officers  must  require,  at  the  same  time 
as  importers  would  normally  deposit 
estimated  {duties  on  this  merchandise,  a 
cash  depobit  equal  to  the  estimated 
weighted-average  antidumping  duty 
margins  noted  below.  The  "All  Others" 
rate  listed  applies  to  all  German 


exporters  of  LNPP  not  specifically  listed 
below. 

The  ad  valorem  weighted-average 
dumping  margins  are  as  follows  : 


Manufacturer/prodi  icer/exporter 

Revised 
margin 
percent- 
age 

.  Roland  Oruckmaschinen  AG 
i^oenia  Bauer-Allsert  AG  

30.72 
46.40 

AH  Others 

3.72 

Any  securities  posted  on  entries  of 
elements  relevant  to  MAN  Roland's 
Charlotte  contract  shall  be  refunded  or 
canceled. 

This  notice  constitutes  the 
antidumping  duty  order  with  respect  to 
LNPPs  from  Germany,  pursuant  to 
section  736(a)  of  the  Act.  Interested 
parties  may  contact  the  Central  Records 
Unit.  Room  B-099  of  the  Main 
Commerce  Building,  for  copies  of  an 
updated  list  of  antidumping  duty  orders 
currently  in  effiect. 

This  order  is  published  pursuant  to 
section  736(a)  of  the  Act  (19  USC 
1673e(a))  and  19  CFR  353.21. 

Dated:  August  30, 1996. 
Robert  S.  LaRussa. 

Acting  Assistant  Secretary,  for  Import 

Administration. 

(PR  Doc.  96-22678  Filed  9-3-96;  8:45  am) 
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[A-588-823] 

Professional  Electric  Cutting  Tools 
from  Japan;  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration. 

IntemationaPrrade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  Preliminary  Results  of 

Antidumping  Duty  Administrative 

Review. 

SUMMARY:  In  response  to  a  request  by  the 
respondent.  Makita  Corporation  and 
Makita  U.S.A.  Inc.  (Makita).  the 
Department  of  Commerce  (the 
Department)  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  professional 
electric  cutting  tools  (PECTs)  from 
Japan.  The  review  covers  shipments  of 
the  subject  merchandise  to  the  United 
States  during  the  period  July  1, 1994. 
through  June  30, 1995.  The  review 
indicates  the  existence  of  dumping 
margins  during  the  period  of  review. 
We  have  preliminarily  determined 
that  sales  have  been  made  below  normal 
value  (NV).  If  these  preliminary  results 
are  adopted  in  our  final  results  of 


administrative  review,  we  will  instruct  " 
U.S.  Customs  to  assess  antidumping 
duties  equal  to  the  diffierence  between 
the  constructed  export  price  (CEP)  and 
NV. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
Parties  who  submit  arguments  are 
requested  to  submit  with  each  argument 
(1)  A  statement  of  the  issue  and  (2)  a 
brief  summary  of  the  argument. 
EFFECTIVE  DATE:  September  4,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rebecca  Trainer  or  Maureen  Flannery, 
Import  Administration.  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue.  N.W..  Washington 
D.C.  20230;  telephone:  (202)  482-4733. 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930.  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1. 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
imless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  current  regulations,  as  amended  by 
the  interim  regulations  published  in  the 
Federal  Register  on  May  11. 1995  (60 
FR  25130). 

Background 

On  July  12.  1993,  the  Department 
published  in  the  Federal  Register  the 
antidumping  duty  order  on  PECTs  from 
Japan  (58  FR  37461).  On  July  3, 1995, 
the  Department  published  in  the 
Federal  Register  a  notice  of  opportunity 
to  request  an  administrative  review  of 
this  antidumping  duty  order  (60  FR 
34511).  On  July  27, 1995.  Makita 
requested  that  we  conduct  an 
administrative  review  in  accordance 
with  19  CFR  353.22(a)(1).  We  published 
the  notice  of  initiation  of  this 
antidumping  duty  administrative  review 
on  August  16. 1995  (60  FR  42500). 

The  Department  is  conducting  this 
review  in  accordance  with  section  751 
of  the  Act. 

Scope  of  the  Review 

The  products  covered  by  this  review 
are  PECTs  from  Japan.  PECTs  may  be 
assembled  or  imassembled  and  corded 
or  cordless. 

The  term  "electric"  encompasses 
electromechanical  devices,  including 
tools  with  electronic  variable  speed 
features.  The  term  "assembled" 
includes  unfinished  or  incomplete 
articles,  which  have  the  essential 
characteristics  of  the  finished  or 
complete  tool.  The  term  "imassembled" 
means  components,  which  when  taken 
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as  a  whole,  can  be  converted  into  the 
finished  or  unfinished  or  incomplete 
tool  through  simple  assembly 
operations,  (e.e.,  kits). 

PECTs  have  blades  or  other  cutting 
devices  used  for  cutting  wood,  metal, 
and  other  materials.  PECTs  include 
chop  saws,  circular  saws,  jig  saws, 
reciprocating  saws,  miter  saws,  portable 
bank  saws,  cut-off  machines,  shears, 
nibblers,  planers,  routers,  joiners, 
jointers,  metal  cutting  saws,  and  similar 
cutting  tools. 

The  products  subject  to  this  order 
Include  all  hand-held  PECTs  and  certain 
bench-top,  hand-operated  PECTs.  Hand- 
operated  tools  are  designed  so  that  only 
the  functional  or  moving  part  is  held 
and  moved  by  hand  while  in  use,  the 
whole  being  designed  to  rest  on  a  table 
top,  bench,  or  other  surface.  Bench-top 
tools  are  small  stationary  tools  that  can 
be  mounted  or  placed  on  a  table  or 
bench.  They  are  generally 
distinguishable  from  other  stationary 
tools  by  size  and  ease  of  movement. 

The  scope  of  the  order  includes  only 
the  following  bench-top,  hand-operated 
tools:  cut-off  saws;  PVC  saws;  chop 
saws;  cut-off  machines,  currently 
classifiable  under  subheading  8461  of 
the  Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS);  all  types  of 
miter  saws,  including  slide  compound 
miter  saws  and  compound  miter  saws, 
currently  classifiable  under  subheading 
8465  of  the  HTSUS;  and  portable  band 
saws  with  detachable  bases,  also 
currently  classifiable  under  subheading 
8465  of  the  HTSUS. 

This  order  does  not  include: 
professional  sanding/grinding  tools; 
professional  electric  drilling/fastening 
tools;  lawn  andvgarden  tools;  heat  guns; 
paint  and  wallpaper  strippers;  and 
chain  saws,  currently  classifiable  imder 
subheading  8508  of  the  HTSUS. 

Parts  or  components  of  PECTs  when 
they  are  imported  as  kits,  or  as 
accessories  imported  together  with 
covered  tools,  are  included  within  the 
scope  of  this  order. 

"Corded"  and  "cordless"  PECTs  are 
included  within  the  scope  of  this  order. 
"Corded"  PECTs,  which  are  driven  by 
electric  current  passed  through  a  power 
cord,  are,  for  purposes  of  this  order, 
defined  as  power  tools  which  have  at 
least  five  of  the  following  seven 
characteristics: 

1.  The  predominate  use  of  ball, 
needle,  or  roller  bearings  (i.e.,  a  majority 
or  greater  niunber  of  the  bearings  in  the 
tool  are  ball,  needle,  or  roller  bearings); 

2.  Helical,  spiral  bevel,  or  worm 
gearing; 

3.  Rubber  (or  some  equivalent 
material  which  meets  UL's 
specifications  S  or  SJ)  jacketed  power 


supply  cord  with  a  length  of  8  fleet  or 
more; 

4.  Power  supply  cord  with  a  separate 
cord  protector; 

5.  Externally  accessible  motor 
brushes; 

6.  The  predominate  use  of  heat- 
treated  transmission  parts  [i.e..  a 
majority  or  greater  number  of  the 
transmission  parts  in  the  tool  are  heat 
treated);  and 

7.  The  presence  of  more  than  one  coil 
per  slot  armature. 

If  only  six  of  the  above  seven 
characteristics  are  applicable  to  a 
particular  "corded"  tool,  then  that  tool 
must  have  at  least  four  of  the  six 
characteristics  to  be  considered  a 
"corded"  PECT. 

"Cordless"  PECTs,  for  the  purposes  of 
this  order,  consist  of  those  cordless 
electric  power  tools  having  a  voltage 
greater  than  7.2  volts  and  a  battery 
recharge  time  of  one  hour  or  less. 

PECTs  are  currently  classifiable  under 
the  following  subheadings  of  the 
HTSUS:  8508.20.00.20,  8508.20.00.70, 
8508.20.00.90,8461.50.00.20, 
8465.91.00.35,  85.80.00.55, 
8508.80.00.65  and  8508.80.00.90.  The 
HTSUS  subheadings  are  provided  for 
convenience  and  Customs  purposes 
only.  The  written  description  remains 
dispositive  as  to  the  scope  of  the  order. 

This  review  covers  one  manufacturer/ 
exporter  of  PECTs  irom  Japan,  Makita, 
and  the  period  July  1, 1994  through  June 
30,  1995. 

Verification 

Prom  June  3  through  June  12,  1996, 
the  Department  conducted  verification 
of  Makita 's  questionnaire  resfxjnses,  as 
provided  in  section  782(i)  of  the  Act. 
We  used  standard  verification 
procedures,  including  on-site  inspection 
of  the  manufacturer's  facilities, 
examination  of  relevant  accounting, 
sales,  and  other  financial  records,  and 
selection  of  original  documentation 
containing  relevant  information.  Our 
verification  results  are  outlined  in  the 
public  version  of  the  verification  report. 

Constructed  Export  Price 

In  calculating  United  States  price,  we 
used  CEP,  in  accordance  with 
subsections  772(b),  (c),  and  (d)-of  the 
Act,  because  Makita's  sales  to  the  first 
unaffiliated  purchaser  occurred  after 
importation  into  the  United  States.  We 
calculated  CEP  based  on  the  packed, 
delivered  prices  to  the  first  unrelated 
purchaser  in  the  United  States. 

Where  appropriate,  we  made 
deductions  &x)m  the  starting  price  for 
discounts,  rebates,  Japanese  and  U.S. 
inland  fieight,  ocean  height,  Japanese 
and  U.S.  brokerage  and  handling,  and 


^ose  imputed  credit  and  warranty 
expenses  that  were  incurred  in  the 
United  States.  In  accordance  with 
section  772(d)(1)  and  the  Statement  of 
Administrative  Action  (SAA)  at  823-24, 
we  also  deducted  those  selling  expenses 
that  related  to  commercial  activity  in 
the  United  States,  and  added  revenues 
earned  from  drop-ship  fees  and 
miscellaneous  charges,  where 
appropriate.  Finally,  we  made  an 
adjustment  for  an  amount  of  profit 
allocated  to  these  expenses  in 
accordance  with  section  772(d)(3)  of  the 
Act. 

Normal  Value 

Based  on  a  comparison  of  the 
aggregate  quantity  of  Makita's  home- 
market  and  U.S.  sales,  we  determined 
that  the  quantity  of  the  foreign  like 
product  Makita  sold  in  Japan  was 
sufficient  to  permit  a  proper  comparison 
to  its  sales  of  PECTs  to  the  United 
States,  pursuant  to  section  773(a)  of  the 
Act.  Makita's  quantity  of  home-market 
sales  was  greater  than  five  j)ercent  of  its 
sales  to  the  U.S.  market.  Therefore,  in 
accordance  with  section  773(a)(l)(B){i) 
of  the  Act,  we  based  NV  on  the  prices 
at  which  the  foreign  like  products  were 
first  sold  for  consimiption  in  Japan. 

In  calculating  NV,  we  disregarded 
sales  to  affiliated  customers  where  we 
determined  that  such  sales  were  not 
made  at  arm's-length  prices,  i.e.,  at 
prices  comparable  to  prices  at  which 
Makita  sold  identical  merchandise  to 
unrelated  customers. 

Based  on  petitioner's  allegation,  and 
in  accordance  with  section 
773(b)(2)(A)(i)  of  the  Act,  we  found 
reasonable  grounds  to  believe  or  suspect 
that  Makita  made  sales  in  the  home 
market  at  prices  below  the  cost  of 
production  (COP).  As  a  result,  we 
initiated  a  sales-below-cost 
investigation.  We  calculated  COP  based 
.  on  the  sum  of  Makita's  cost  of  materials 
and  fabrication  employed  in  producing 
the  foreign  like  product  plus  amounts 
for  home-market  selling,  general,  and 
administrative  expenses  (SG&A)  and 
packing  costs,  in  accordance  with 
section  773(b)(3)  of  the  Act.  We 
compared  Makita's  weighted-average 
COP  for  the  review  period  to  home- 
market  sales  of  the  foreign  like  product 
as  required  under  section  773(b)  of  the 
Act,  in  order  to  determine  whether  these 
sales  had  been  made  at  below-cost 
prices  within  an  extended  period  of 
time  in  substantial  quantities,  and 
whether  they  were  at  prices  which 
permit  recovery  of  all  costs  within  a 
reasonable  period  of  time.  On  a  product- 
specific  basis,  we  compared  the  COP  to 
the  home-market  prices,  less  any 
applicable  movement  charges. 
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discounts,  rebates,  and  direct  and 
indirect  sellitig  expenses. 

Pursuant  to  section  773(b)(2)(C), 
where  less  than  20  percent  of 
respondent's  sales  of  a  given  product 
were  at  prices  less  than  the  COP.  we  did 
not  disregard  any  below-cost  sales  of 
that  product  because  we  determined 
that  the  below-cost  sales  were  not  made 
in  "substantial  quantities."  Where  20 
percent  or  more  of  a  respondent's  sales 
during  the  review  period  of  a  given 
product  wert  at  prices  less  than  the 
COP,  we  disiegarded  the  below-cost 
sales  becaus4  we  determined  that  the 
below-cost  sties  were  made  within  an 
extended  period  of  time  in  "substantial 
quantities"  ifi  accordance  with  section 
773(b)(2)(B)  wid  (C)  of  the  Act,  and 
because  we  determined  that  the  below- 
cost  sales  of  the  product  were  at  prices 
which  wouli  not  permit  recovery  of  all 
costs  within  a  reasonable  period  of  time, 
in  accordanqe  with  section  773(b)(2)(D) 
of  the  Act.  Where  all  sales  of  a  specific 
model  were  at  prices  below  the  COP.  we 
disregarded  all  sales  of  that  model,  and 
calculated  N(V  based  on  CV,  in 
accordance  ♦rith  section  773(b)(1)  of  the 
Act.  ! 

Home-market  prices  were  based  on 
the  packed,  delivered  prices  to  affiliated 
or  imaffiliat^  purchasers  in  the  home 
market.  Where  applicable,  we  made 
adjustmentsjfor  differences  in  packing 
and  for  movement  expenses  in 
accordance  with  section  773(a)(6)(A) 
and  (B)  of  thje  Act.  We  also  made 
adjustments  for  discoimts  and  rebates, 
and  differences  in  cost  attributable  to 
differences  in  physical  characteristics  of 
the  merchandise  pursuant  to  section 
773(a)(6)(C)(ii)  of  the  Act  and  for 
differences  in  circumstances  of  sale 
(COS)  in  acQordance  with  section 
773(a)(6)(C)(iii)  of  the  Act  and  19  CFR 
353.56.  If  ajjpropriate,  we  made  COS 
adjustments*  by  deducting  home-market 
direct  selling  expenses  and  adding  U.S. 
direct  selling  expenses,  except  those 
deducted  frynthe  starting  price  in 
calculating  CEP  pursuant  to  section 
772(d)  of  the  Act. 

In  accordance  with  section 
773(a)(l)(B)(i)  of  the  Act,  to  the  extent 
practicable,  jwe  based  NV  on  sales  at  the 
same  level  bf  trade  as  the  CEP  sales.  If 
NV  was  calculated  at  a  different  level  of 
trade,  we  m^de  an  adjustment,  if 
appropriate!  and  if  possible,  in 
accordance  jwith  section  773(a)(7)  of  the 
Act.  This  aajustment  is  discussed 
further  in  tt  e  Level  of  Trade  section 
below. 

In  accordance  with  section  773(a)(4) 
of  the  Act,  If  e  used  CV  as  the  basis  for 
NV  when  there  were  no  usable  sales  of 
the  foreign  jike  product  in  the 
comparison)  market.  We  calculated  CV 


in  accordance  with  section  773(e)  of  the 
Act.  We  included  the  cost  of  materials 
and  fabrication,  SG&A  expenses,  profit, 
and  U.S.  packing.  In  accordance  with 
section  773(e)(2)(A)  of  the  Act,  we  based 
SG&A  expenses  and  profit  on  the 
amounts  incurred  and  realized  by  the 
respondent  in  connection  with  the 
production  and  sale  of  the  foreign  like 
product  in  the  ordinary  course  of  trade 
for  consumption  in  the  foreign  country. 
For  selling  expenses,  we  used  the 
weighted-average  home-market  selling 
expenses.  We  calculated  CV  by  level  of 
trade,  using  the  selling  expenses  and 
profit  determined  for  each  level  of  trade 
in  the  comparison  market. 

Where  appropriate,  we  made 
adjustments  to  CV  in  accordance  with 
section  773(a)(8)  of  the  Act  and  19  CFR 
353.56  for  COS  differences  and  level-of- 
trade  differences.  We  made  COS 
adjustments  by  deducting  home-market 
direct  selling  expenses  and  adding  U.S. 
direct  selling  expenses  except  those 
deducted  from  the  starting  price  in 
calculating  CEP  pursuant  to  section 
772(d)  of  the  Act. 

Level  of  Trade 

As  set  forth  in  section  773(a)(l)(B)(i) 
of  the  Act  and  in  the  SAA 
accompanying  the  URAA  at  829-831,  to 
the  extent  practicable,  the  Department 
will  calculate  NV  based  on  sales  at  the 
same  level  of  trade  as  the  U.S.  sale. 
When  the  Department  is  unable  to  find 
sale(s)  in  the  comparison  market  at  the 
same  level  of  trade  as  the  U.S.  sale(s). 
the  Department  may  compare  U.S.  sales 
to  comparison  market  sales  at  a  different 
level  of  trade. 

In  accordance  with  section 
773(a)(7)(A)  of  the  Act.  if  sales  at 
allegedly  different  levels  of  trade  are 
compared,  the  Department  will  adjust 
the  NV  to  account  for  the  difference  in 
level  of  trade  if  two  conditions  are  met. 
First,  there  must  be  differences  between 
the  actual  selling  activities  performed 
by  the  exporter  at  the  level  of  trade  of 
the  U.S.  sale  and  the  level  of  trade  of  the 
comparison-market  sales  used  to 
determine  NV.  In  making  this 
determination,  we  consider  all  selling 
functions  and  activities  performed  by 
the  exporter.  The  fact  that  there  is  some 
overlap  in  selling  functions  and 
activities  does  not  preclude  us  from 
finding  that  sales  were  made  at  different 
levels  of  trade.  Where  selling  functions 
and  activities  are  substantially  the  same, 
however,  we  normally  will  consider 
sales  to  have  been  made  at  the  same 
level  of  trade.  See,  Notice  of  Proposed 
Rulemaking  and  Request  for  Public 
Comments.  61  FR  7348  (February  27. 
1996). 


Second,  pursuant  to  section 
773(a)(7)(A),  the  differences  must  affect 
price  comparability  as  evidenced  by  a 
pattern  of  consistent  price  differences 
between  sales  at  the  different  levels  of 
trade  in  the  market  in  which  NV  is 
determined. 

Makita  reported  two  levels  of  trade  in 
the  home  maricet  and  one  level  of  trade 
in  the  United  States.  We  reviewed  and 
verified  the  selling  functions  and 
activities  associated  with  each  claimed 
level  of  trade.  Because  Makita's  sales  to 
the  United  States  were  all  CEP  sales 
made  by  an  affiliated  company,  we 
considered  only  the  parent  company's 
selling  activities  reflected  in  the  price 
after  the  deduction  of  expenses  and 
profit,  pursuant  to  section  772(d)  of  the 
Act.  In  examining  all  of  Makita's  selling 
functions  and  activities,  we  found  that 
no  single  selling  function  or  activity  was 
sufficient  to  warrant  distinguishing 
separate  levels  of  trade. 

We  also  determined  that  Makita's 
selling  functions  with  respect  to  the 
channels  of  distribution  for  wholesalers 
and  retailers  in  the  home  market  are 
sufficiently  dissimilar  to  conclude  that 
two  separate  levels  of  trade  exist  in  the 
home  market.  Further,  we  determined 
that  Makita's  aggregate  selling  functions 
and  activities  in  the  United  States  were 
substantially  the  same  as  those  it 
performs  in  Japan  at  the  wholesaler 
channel  of  distribution.  Thus,  we 
concluded  that  sales  to  the  United 
States  and  sales  in  the  home  market  at 
the  wholesaler  channel  of  distribution 
were  made  at  the  same  level  of  trade. 

When  we  were  unable  to  find  sales  of 
the  foreign  like  product  in  the  home 
market  at  the  same  level  of  trade  as  the 
U.S.  sale,  we  examined  whether  a  level 
of  trade  adjustment  was  appropriate.  We 
will  make  this  adjustment  when  it  is 
demonstrated  that  a  difference  in  level 
of  trade  has  an  effect  on  price 
comparabiUty.  This  is  the  case  when  it 
is  established  that,  with  resp>ect  to  sales 
used  to  calculate  NV,  there  is  a  pattern 
of  consistent  price  differences  between 
sales  made  at  the  two  different  levels  of 
trade.  To  make  this  determination,  we 
compared  the  weighted  average  of 
Makita's  NV  prices  of  sales  made  in  the 
ordinary  course  of  trade  at  the  two 
levels  of  trade  for  models  sold  at  both 
levels,  after  making  any  other 
adjustments  required  under  section 
773(a)(6).  If  the  weighted-average  prices 
were  higher  at  one  of  the  levels  of  trade 
for  a  preponderance  of  the  models,  we 
considered  this  to  demonstrate  a  pattern 
of  consistent  price  differences.  We  also 
considered  whether  the  weighted- 
average  prices  were  higher  at  one  of  the 
levels  of  trade  for  a  preponderance  of 
sales,  based  on  the  quantities  of  each. 
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model  sold,  in  making  this 
determination.  See  Antifriction  Bearings 
(Other  Than  Tapered  Roller  Bearings) 
and  Paris  Thereof  from  France,  et  ai: 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Reviews,  61  FR 
35713  (July  8, 1996).  As  a  result  of  our 
analysis,  we  found  that  there  was  a 
pattern  of  consistent  price  differences 
between  the  two  levels  of  trade  in  the 
home  market.  Thus,  we  made  an 
adjustment  to  NV  for  the  differences  in 
levels  of  trade. 

We  calculated  the  level  of  trade 
adjustment  based  on  home-market  sales 
made  in  the  ordinary  course  of  trade 
and  on  prices  net  of  movement 
expenses,  discounts,  rebates,  direct 
selling  expenses  and  packing  expenses. 
For  each  model  sold  at  both  levels  of 
trade  in  the  home  market,  we  calculated 
the  difference  between  the  weighted- 
average  prices  at  the  two  levels  of  trade 
as  a  percentage  of  the  weighted-average 
price  at  the  comparison  level  of  trade. 
We  then  calculated  a  weighted  average 
of  these  model-specific  percentage 
differences.  We  calculated  the  amount 
of  the  level-of-trade  adjustment  by 
applying  this  weighted-average 
percentage  price  difference  to  the  NV 
determined  at  the  different  level  of 
trade. 

The  level  of  trade  methodology 
employed  in  these  preliminary  results  of 
review  is  based  on  the  facts  particular 
to  this  review.  We  will  continue  to 
examine  our  policy  for  making  level-of- 
trade  comparisons  and  adjustments  for 
the  final  results  of  review. 

Preliminary  Results  of  the  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  that  the 
following  margins  exist: 


Manufacturer/ 
exporter 

Time  period 

Margin 
(percent 

MakitaCor- 
poratioa 

7/1/94- 
6/3(V95 

6.34 

Parties  to  the  proceeding  may  request 
disclosure  within  five  days  of  the  date 
of  publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  ten  days  of  publication.  Any 
hearing,  if  requested,  will  be  held  44 
days  after  the  publication  of  this  notice, 
or  the  first  workday  thereafter. 
Interested  parties  may  submit  case  briefs 
within  30  days  of  the  date  of  publication 
of  this  notice.  Rebuttal  briefs,  which 
must  be  limited  to  issues  raised  in  the 
case  briefs,  may  be  filed  not  later  than 
37  days  after  the  date  of  publication. 
Parties  who  submit  comments  are 
requested  to  submit  with  their 
comments  (1)  A  statement  of  the  issue 


and  (2)  a  brief  summary  of  the  comment. 
The  Department  will  publish  a  notice  of 
final  results  of  this  administrative 
review,  which  will  include  the  results  of 
its  analysis  of  issues  raised  in  any  such 
comments.  The  Department  will  issue 
the  final  results  of  this  review  within 
180  days  of  publication  of  these 
preliminary  results. 

The  E)epartment  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
CEP  and  NV  may  vary  from  the 
percentage  stated  above.  Upon    . 
completion  of  this  review,  the 
Department  will  issue  appraisement 
instructions  directly  to  die  Customs 
Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  PECTs  fitam  Japan  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date,  as  provided  for  by  section 
751(a)(2)(c)  of  the  Act:  (1)  The  cash 
deposit  rate  for  Makita  will  be  the  rate 
we  determine  in  the  final  results  of 
review;  (2)  for  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  a  prior  review,  or  the  original 
less-than-fair-value  (LTFV) 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  shall  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  or  any  previous  review, 
the  cash  deposit  rate  will  be  54.52 
percent,  the  all  others  rate  established  in 
the  LTFV  investigation. 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  of 
the  Department's  regulations  to  file  a 
certificate  regarding  the  reimbursement 
of  antidumping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  review  period.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Secretary's  presumption 
that  reimbursement  of  antidumping 
duties  occurred  and  the  subsequent 
assessment  of  double  antidumping 
duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  and  19  CFR  353.22. 


Dated:  August  27, 1996. 

Robert  S.  LaRussa, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  96-22521  Filed  9-3-96:  8:45  am] 

8IUJNQ  COM  3610-08-P 


National  Oceanic  and  Atmospheric 
Administration 

P.D.  082796D] 

Marine  Mammais;  Scientific  Research 
Permit  No.  1012  (P616) 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACnON:  Issuance  of  permit. 

SUMMARY:  Notice  is  hereby  given  that  Dr. 
David  R.  Young.  Professor.  Oregon  State 
University,  College  of  Oceanography. 
Hatfield  Marine  Science  Center, 
Newport,  Oregon  97365-5260,  has  been 
issued  a  permit  to  import  Baikal  seal 
specimens  for  scientific  purposes. 

ADDRESSES:  The  permit  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits  Division,  Office  of  Protected 
Resources,  NMFS,  1315  East- West 
Highway,  Room  13130,  Silver  Spring, 
MD  20910  (301/713-2289); 

Director.  Alaska  Region.  NMFS.  P.O. 
Box  21668.  Juneau.  AK  99802-1668 
(907/586-7221);  and 

Director,  Northwest  Region,  NMFS, 
7600  Sand  Point  Way.  NE,  BIN  C15700. 
Bldg.  1,  Seattle,  WA  98115-0070  (206/ 
526-6150). 

SUPPLEMENTARY  INFORMATION:  On  July  9, 
1996,  notice  was  published  in  the 
Federal  Register  (61  FR  36036)  that  a 
request  for  a  scientific  research  permit 
to  import  Baikal  seal  [Phoca  sibirica) 
samples  from  Russia  had  been 
submitted  by  the  above-named 
individual.  The  requested  permit  has 
been  issued  under  the  authority  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.),  and 
the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  part  216). 

Dated:  August  27. 1996. 
Wiliiam  Windom. 

Acting  Chief,  Permits  and  Documentation 
Division,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
(FR  Doc  96-22523  Filed  9-3-96;  8:45  am) 
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CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Revision  of  the  AmeriCorps'VlSTA 
Project  Pre-Application  Inquiry,  Project 
Application  and  Project  Progress 
Report  Forms 

AGENCY:  Cotporation  for  National  and 
Community  Service  (CNCS). 

ACTION:  Notice  of  30-day  OMB  Review 
of  Project  Application  and  Project 
Progress  Report  Forms. 

SUMMARY:  On  June  14, 1996. 
AmeriCorp^*VISTA  announced  a  60- 
day  review  fend  comment  ending  on 
August  13. 1996.  during  which  project 
sponsors  and  the  public  were 
encouraged  to  submit  comments 
suggesting  Revisions  to  the 

'VISTA  Pre-Application 
3045-0042  (formerly 
I),  Project  Application  and 
ition  CNCS  3045-0038 
IS  1421  and  1421-B), 
ss  Report  forms  (CNCS 
3045-0042.1and  Project  Progress  Report, 
CNCS-304i-0033  (formerly  form  1433). 

The  Pre-^pplication  Inquiry  and 
Project  Apjflication  were  submitted  by 
prospective!  grantees  to  apply  for,  or 
renew  sponsorship  of  projects  under  the 
AmeriCorp^* VISTA  Program. 
Completion  of  the  application  is 
required  to  obtain  or  retain  sponsorship 
and  to  refuiid  the  continuation  of 
projects.  Trie  Project  Progress  Report  is 
submitted  v^y  project  sponsors  to 
pdt-iodicallY  report  on  activities  listed  in 
an  approved  application. 

In  the  June  14  aimouncements, 
comments  were  invited  on  (1)  whether 
the  forms  collect  information  sufficient 
to  meet  operational  management, 
planning  arid  reporting  needs  of  the 
AmeriCorp$*  VISTA  program;  (2)  ways 
to  enhance  jthe  quality,  utility  and 
clarity  of  the  information  collected  (3) 
accuracy  on  Corporation  estimates  of 
reporting  biirden;  and  (4)  ways  to 
further  reduce  the  reporting  burden. 

No  comn  ents  were  received. 

AmeriCo-ps*  VISTA  is  requesting 
extension  c  f  the  authorization  to  use  the 
revised  Pro  ject  Application  Part  A  and 
Part  B  (nev4  title  of  the  combined  Pre- 
Applicatiol  Inquiry  and  Project 
Applicatioi  i)  and  the  Project  Progress 
Report. 

DATES:  Ami  sriCorps* VISTA  and  the 
Office  of  Management  and  Budget  will 
consider  written  comments  on  the 
Project  Application  and  Project  Progress 
record  keeping  requirements 
which  are  i  eceived  within  30  days  from 
the  date  of  jublication. 


ADDRESSES:  David  Gurr,  Corporation  for 
National  Service,  1201  New  York  Ave., 
N.W.,  Washington,  D.C.  20525. 

Estimated  Annual  Reporting  Burden: 
13,500  hours  (900  annual  respondents  at 
an  average  of  15  hours  per  respondent) 
for  the  Project  Application.  10,800 
hours  (900  respondents  at  an  average  of 
3  hours,  submitted  4  times  each  year). 
FOR  FURTHER  INFORMATION,  PLEASE 
CONTACT:  David  Gurr  (202)  606-5000, 
extension  212. 

*This  docimient  will  be  made 
available  in  alternate  format  upon 
request.  TDD  (202)  606-5256. 
REGULATORY  AUTHORrTY:  National 
Service  Trust  Act  of  1993. 

Dated:  August  29, 1996. 
L«rry  Bevan, 

Program  and  Field  Support  Manager, 
AmeriCorps  '  VISTA. 
[FR  Doc.  96-22519  Filed  9-3-96;  8:45  am] 

HLUNQ  CODE  6050-2»-M 


Availability  of  Education  Awards  under 
the  AmeriCorps  Education  Awards 
Program 

AGENCY:  Corporation  for  National  and 
Community  Service. 
ACTION:  Notice  of  availability  of 
education  awards. 

SUMMARY:  The  Corporation  for  National 
Service  (The  Corporation)  seeks  to 
expand  opportunities  for  individuals  to 
serve  as  AmeriCorps  Members  and  earn 
educational  beneHts,  broaden  the 
network  of  national  service  programs 
and  strategies,  and  increase  the  number 
of  commtinities  joining  with 
AmeriCorps  to  better  meet  their 
education,  public  safety,  environmental, 
and  other  human  needs. 

Accordingly,  the  Corporation 
announces  the  availability  of  up  to 
5,000  education  awards  from  the 
National  Service  Trust  (the  Trust) 
through  a  simplified  application  process 
for  community  service  programs  that  (l) 
Can  support  most  or  all  of  the 
AmeriCorps  Member  and  program  costs 
from  sources  other  than  the  Corporation; 
(2)  meet  certain  AmeriCorps  program 
requirements;  and  (3)  are  judged  to  be 
high  quality  according  to  Corporation 
criteria,  as  highlighted  below  and  set 
forth  in  the  application  materials.  The 
education  awards  being  made  available 
may  be  earned  by  AmeriCorps  Members 
successfully  completing  Full-time  or 
Part-time  terms  in  a  community  service 
program  approved  through  this 
application  process. 

While  programs  supported  under  this 
Notice  should  be  similar  to  other 
AmeriCorps* State  and  •National 


programs  to  maintain  the  integrity  of  the 
AmeriCorps  national  service  network, 
the  Corporation  is  modifying  certain 
AmeriCorps  requirements  and 
permitting  programs  greater 
management  and  operating  flexibility. 
In  addition,  the  Corporation  will 
consider  requests  for  up  to  $1,000  per 
full-time  Member  (pro-rated  for  a  part- 
time  Member)  to  manage  these 
programs. 

Potential  program  sponsors  eligible  to 
apply  under  this  Notice  include 
national  nonprofit  organizations,  multi- 
state  collaborations,  state  commissions 
for  national  and  community  service, 
institutions  for  higher  education,  and 
state  education  agencies.  Other 
applicants  may  apply  through  state 
commissions,  provided  they  meet 
criteria  established  by  the  state 
commission. 

DATES:  Applications  may  be  obtained  on 
or  after  September  4, 1996.  For 
applications  received  by  October  31, 
1996,  we  anticipate  making  decisions  by 
November  30, 1996.  For  applications 
received  by  February  28, 1997,  we 
anticipate  making  decisions  by  March 
31, 1997.  For  applications  received  by 
June  30, 1997,  we  anticipate  making 
decisions  by  July  31, 1997. 
ADDRESSES:  Application  materials  may 
be  obtained  from,  and  must  be 
submitted  to.  the  following  address: 
AmeriCorps  Education  Awards 
Program.  Corporation  for  National 
Service,  1201  New  York  Avenue  NW, 
Washington.  DC  20525.  They  may  also 
be  requested  by  telephone,  at  202/606- 
5000.  ext.  260,  or  (TDD)  202/565-2700. 
This  notice  may  be  requested  in  an 
alternative  format  for  the  visually 
impaired. 

FOR  FURTHER  INFORMATION:  For  further 
information  about  this  program,  contact 
the  Corporation  for  National  Service, 
Hank  Oltmann  at  202/606-5000,  ext. 
417,  or  (TDD)  202/565-2700. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Corporation  is  a  federal 
goverrunent  corporation  that  engages 
Americans  of  all  ages  and  backgrounds 
in  community-based  service.  This 
service  addresses  the  nation's 
education,  public  safety,  environmental, 
or  other  human  needs  to  achieve  direct 
and  demonstrable  results.  In  doing  so, 
the  Corporation  fosters  civic 
responsibility,  strengthens  the  ties  that 
bind  us  together  as  a  people,  and 
provides  educational  opportimity  for 
those  who  make  a  substantial 
commitment  to  service. 

Pursuant  to  the  National  and 
Commimity  Service  Act  of  1990,  as 
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amended,  42  U.S.C.  12501.  et  seq.  (the 
Act),  the  Corporation  may  "support 
iimovative  and  model  programs."  42 
U.S.C.  Sec.  12653(b).  In  addition,  an 
individual  can  receive  an  education 
award  from  the  National  Service  Trust 
if.  among  other  things,  the  individual 
"successfully  completes  the  required 
term  of  service  ...  in  an  approved 
national  service  position."  42  U.S.C. 
12602.  The  Act  defines  an  approved 
national  service  position  to  include  six 
specific  service  positions  and  "such 
other  national  service  positions  as  the 
Corporation  considers  to  be 
appropriate."  42  U.S.C.  12573. 

Although  AmeriCorps  Education 
Award  programs  should  be  similar  to 
existing  AmeriCorps  programs  to 
maintain  the  integrity  of  the 
AmeriCorps  national  service  network, 
the  Corporation  recognizes  that  some 
modifications  to  program  and 
administrative  requirements  are 
appropriate.  Program,  grant,  and 
administrative  requirements  are  set 
forth  in  the  application  guidelines. 

Program  Eligibility  and  Design 

The  Corporation  will  accept 
applications  from  eligible  applicants 
proposing  to  sponsor  a  national  service  . 
program  that  addresses  the  unmet 
education,  public  safety,  environmental, 
and  other  human  needs  in  the 
community  served,  and  provides  a 
direct  and  demonstrable  benefit  that  is 
valued  by  the  community.  The 
Corporation  is  looking  for  high-quality 
programs  that  (1)  "get  things  done"  to 
meet  local  needs,  (2)  strengthen 
communities,  and  (3)  develop  Members. 
Programs  must  establish  specific 
objectives  for  the  program,  which  are 
subject  to  the  Corporation's  approval. 

For  this  initiative,  the  Corporation 
seeks  programs  that  will  support  most 
or  all  program  and  participant  costs 
(other  than  education  awards)  through 
sources  other  than  the  Corporation.  The 
Corporation  will  consider  requests  for 
up  to  $1,000  per  new  full-time  Member 
(pro-rated  for  a  part-time  Member)  to 
manage  the  program.  A  request  for 
funds  in  addition  to  the  education 
awards  should  reflect  the  minimum 
support  necessary  to  manage  the 
program;  should,  in  the  case  of  existing 
service  programs,  reflect  only  the 
management  costs  related  to  adding  new 
Members;  may  affect  approval  of  the 
proposal  due  to  lack  of  available 
funding;  and  will  be  the  subject  of 
negotiation  between  the  applicant  and 
the  Corporation. 

By  "getting  things  done,"  programs 
will  help  their  communities  meet 
education,  public  safety,  environmental, 
or  other  human  needs  through  direct 


and  demonstrable  service.  Programs 
must  be  large  enough  to  achieve  a 
demonstrable  impact  on  the  community 
served.  Accordingly,  the  Corporation 
expects  programs  to  enroll  a  sufficient 
number  of  either  full-time  or  part-time 
Members,  regardless  of  whether  they  are 
placed  individually  or  in  teams,  to 
produce  a  demonstrable  impact.  If  the 
program  uses  part-time  Members,  thp 
program  must  demonstrate  that  the 
service  provided  by  individual  Members 
will  be  sustained  and  ongoing,  not 
merely  episodic. 

To  strengthen  communities,  programs 
should  engage  a  full  range  of  local 
partners  to  build  a  self-sustaining 
commitment  to  service.  Service  projects 
should  be  designed,  implemented,  and 
evaluated  with  appropriate  local  input 
and  consultation  with  representatives  of 
the  community  served,  including 
community-based  agencies, 
foundations,  businesses,  local  labor 
organizations  representing  employees  of 
service  sponsors,  and  local  government. 

To  develop  Members,  programs 
should  provide  appropriate  training, 
education,  supervision,  and  support, 
and  emphasize  the  ethic  and  skills 
needed  for  productive,  active 
citizenship. 

Programs  must  keep  time  and 
attendance  records  on  all  AmeriCorps 
Members  to  document  their  eligibility 
for  the  education  award.  Programs  will 
be  required  to  cooperate  with  the 
Corporation  and  its  evaluators  in  all  its 
monitoring  and  evaluation  efforts.  Semi- 
annual program  progress  reports  will  be 
required.  Member  enrollment,  end-of- 
term,  and  other  National  Service  Trust 
forms  must  be  submitted  in  compliance 
with  existing  requirements. 

Program  Models 

The  Corporation  intends  to  support  a 
variety  of  models  under  this  initiative. 
The  following  is  a  list  of  models  for  both 
part-time  (including  summer)  and  full- 
time  programs  the  Corporation  intends 
to  support.  Applicants  are  encouraged 
to  propose  additional  models. 

(1)  School-based  and  community- 
based  service  programs,  including  youth 
corps.  Potential  projects  include 
tutoring  and  mentoring  younger 
children  and  leading  them  in  service 
projects  after  school,  on  weekends,  and 
during  summer. 

(2)  College-based  programs  in  which 
student  AmeriCorps  Members  eligible 
for  education  awards  act  as  part-time 
service-learning  coordinators  in  local 
schools,  or  perform  other  service. 

(3)  Programs  run  by  colleges  in  which 
institutions  agree  to  provide  (a)  future 
scholarships  to  middle  and  secondary 
level  students  if  they  qualify  for 


admission,  and  (b)  provide  younger 
students  with  college  student  mentors, 
who  are  part-time  AmeriCorps 
Members. 

(4)  Summer  programs  in  which 
AmeriCorps  Members  organize  service 
and  other  activities  for  children  and 
youth. 

(5)  Joint  initiatives  between 
community  organizations  and  private 
sector  organizations  in  which  hill-time 
employees  perform  service  in  the 
community  on  their  own  time  as 
AmeriCorps  Members  and  receive  a 
part-time  education  award. 

(6)  Before  and  after-school  child  care 
programs  led  by  AmeriCorps  Members 
funded  by  local  communities. 

(7)  Full-time  service  programs  run  by 
religious  organizations,  youth  corps,  or 
other  entities  where  expansion  will  be 
achieved  by  offering  additional    . 
education  awards. 

(8)  Fellowship  programs  in  which 
individuals  such  as  recent  college  or 
professional  school  graduates  serve  in 
pubhc  interest  positions  in  their  field  of 
service  for  a  year  before  seeking  more 
permanent  employment. 

(9)  Programs  initiated  by  mayors  and 
other  local  officials  to  integrate  locally 
funded  AmeriCorps  Members  into 
community-wide  strategies  to  solve 
local  problems;  for  example,  a  city  or 
town  with  a  shortage  of  supervised 
activities  for  middle-school  students 
during  summer  months  might  design 
and  fund  a  program  for  AmeriCorps 
Members  to  lead  teams  of  youth  in 
service  activities. 

Matching  Funds  Requirements 

There  is  no  matching  funds 
requirement  under  the  AmeriCorps 
Education  Award  Program. 

Member  Recruitment  and  Development 

Programs  must  enroll  Members  to 
complete  full-time  (at  least  1700  hours 
in  a  nine  to  twelve  month  period)  or 
part-time  (at  least  900  hours  over  not 
more  than  two  years  or  approved 
reduced  part-time)  terms  of  service. 

Programs  must  select  their  Members 
in  a  non-partisan,  non-political,  and 
non-discriminatory  manner.  Members 
must  be  U.S.  citizens,  U.S.  nationals,  or 
lawful  permanent  resident  aliens. 
Members  must  be  at  least  17  years  old, 
except  that  out-of-school  16  year  olds 
may  participate  in  youth  corps  programs 
and  programs  for  disadvantaged  youth 
that  address  the  need  for  housing  and 
other  community  facilities  in  low- 
income  areas. 

Programs  are  encouraged  to  recruit 
Members  who  possess  leadership 
potential  and  a  commitment  to  the  goals 
of  national  service,  regardless  of  the 


46630 


Federal  Register  /  Vol.  61,  No.  172  /  Wednesday,  September  4,  1996  /  Notices 


Member's  educational  level,  work 
experiences  or  economic  background.  In 
recruiting  aid  placing  their  Members, 
programs  njust  not  displace  any 
employee  or  position,  or  otherwise 
violate  the  fion-displacement  provisions 
of  the  Corpbration's  regulations,  which 
are  published  at  45  CFR  Sec. 

2540.100(0| 

In  addition,  programs  should  strive  to 
build  stron|  communities  by  engaging 
diverse  Meinbers.  community 
volunteers  «nd  staff  in  service  activities 
and  by  encouraging  mutual 
understanding  and  cooperation. 
Programs  snould  actively  seek  to 
include  Mwnbers  and  staff  from  the 
communities  in  which  projects  are 
conducted,  las  well  as  individuals  of 
different  races  and  ethnicities,  ages, 
education  levels,  socioeconomic 
backgrounds,  both  men  and  women,  and 
individuals  with  physical  and  cognitive 
disabilities^ 

Programs  must  provide  Members  with 
the  training,  skills,  and  knowledge 
necessary  tt)  perform  the  tasks  required 
in  their  respective  projects.  In  addition, 
programs  a^  encouraged  to  help 
participant!  who  have  not  completed 
their  secondary  education  to  earn  the 
equivalent  bf  a  high  school  diploma. 

Member  B^efits 

The  Corpbration  will  not  set  a 
minimum  living  allowance  for  full-time 
Members  (which,  for  current 
AmeriCorpk  programs,  is  $7,945  per 
year)  undeij  the  AmeriCk)rps  Education 
Award  Program.  The  maximum  living 
allowance  fcr  full-time  AmeriCorps 
Members  under  this  program  is  $10,000 
per  year.  Any  living  allowance  for  a 
part-time  Member  may  not  exceed  a 
prorated  shjare  of  a  maximum  of  $10,000 
per  year  onja  full-time  basis.  This 
maximum  may  be  waived  by  the 
Corporatio^,  upon  request,  for  certain 
profession^  corps  and  similar 
programs. 

Health  otre  and  child  care  are  not 
required  under  the  AmeriCorps 
Education  Award  Program,  but  may  be 
offered  by  the  local  program  which  is 
responsible  for  all  Member  beneHts. 

Programs  must  provide  reasonable 
accommodation,  including  auxiliary 
aids  and  services,  based  on  the 
individualized  need  of  a  Member  who  is 
a  quahfied  individual  with  a  disability. 
Programs  n|ust  also  establish  and 
maintain  a  procedure  for  receiving  and 
resolving  grievances  from  participants 
and  other  interested  individuals 
concerning!  the  Program. 

Eligibility  tor  the  Education  Award 

Member^  who  successfully  complete 
full-time  o^  part-time  terms  of  service 


are  eligible  for  education  awards  for 
each  of  up  to  two  terms  of  service.  Full- 
time Members  must  serve  at  least  1700 
hours  during  a  period  of  not  less  than 
nine  months  and  not  more  than  a  year. 
Part-time  Members  must  generally  serve 
at  least  900  hours  during  a  period  of  not 
more  than  two  years.  Members  may  also 
serve  in  approved  reduced  part-time 
programs  (such  as  svunmer  programs  or 
other  programs  requiring  less  than  900 
hours),  with  education  awards  prorated 
to  the  nimiber  of  hours  served. 

Under  the  AmeriCorps  Education 
Awards  Program,  the  Corporation  will 
not  accept  proposals  for  part-time 
service  of  more  than  two  years.  Full- 
time education  awards  are  $4,725  and 
part-time  education  awards  are 
$2,362.50. 

Use  of  Education  Award 

The  education  award  may  be  used 
only  for  specific  educational  purposes: 
(1)  To  repay  a  Member's  qualified  loans; 
or  (2)  towards  the  cost  of  a  Member's 
attendance  at  a  qualified  institution  of 
higher  education  or  approved  School-to- 
Work  program.  The  education  award  is 
not  transferable  to  anyone  other  than  the 
Member.  The  award  must  be  paid 
directly  to  the  loan  holder  or  the 
educational  institution.  Regulations 
governing  AmeriCorps  education 
awards  are  published  at  45  CFR  Sec. 
2525-2529. 

Prohibited  Service 

Prohibited  activities  may  not  be 
performed  by  Members  in  the  course  of 
their  duties,  at  the  request  of  program 
staff,  or  in  a  maimer  that  would 
associate  the  activities  with  the  national 
service  program  or  the  Corporation. 
However,  Members  are  free  to  engage  in 
such  activities  on  their  own  initiative, 
on  their  own  time,  and  at  their  own 
expense.  These  activities  include: 

(1)  any  effort  to  influence  legislation, 
as  defined  under  Sec.  501(c)(3)  of  the 
Internal  Revenue  Code  of  1986  (26 
U.S.C.  Sec.  501); 

(2)  organizing  or  engaging  in  protests, 
petitions,  boycotts,  or  strikes; 

(3)  assisting,  promoting,  or  deterring 
imion  organizing; 

(4)  impairing  existing  contracts  for 
services  or  collective  bargaining 
agreements; 

(5)  engaging  in  partisan  poUtical 
activities,  or  other  activities  designed  to 
influence  the  outcome  of  an  election  to 
any  public  office; 

(6)  participating  in,  or  endorsing, 
events  or  activities  which  are  likely  to 
include  advocacy  for  or  against  political 
parties,  political  platforms,  political 
candidates,  proposed  legislation,  or 
elected  officials; 


(7)  engaging  in  religious  instruction, 
conducting  worship  services,  providing 
instruction  as  part  of  a  program  that 
includes  mandatory  religious  education 
or  worship,  constructing  or  operating 
facilities  primarily  or  inherently 
devoted  to  religious  instruction  or 
worship,  or  engaging  in  any  form  of 
religious  proselytization;  and  providing 
a  direct  benefit  to  (a)  A  business 
organized  for  profit,  (b)  a  labor  union, 
(c)  a  partisan  political  organization,  (d) 
a  nonprofit  organization  that  fails  to 
comply  with  the  restrictions  contained 
in  Sec.  501(c)(3)  of  the  Internal  Revenue 
Code  of  1986,  or  (e)  an  organization 
engaged  in  the  religious  activities 
described  in  paragraph  (6)  above,  unless 
Corporation  assistance  is  not  used  to 
support  those  religious  activities. 

Eligible  Applicants 

State  Commissions,  national  non- 
profit organizations  proposing  to 
operate  in  more  than  one  state,  multi- 
state  collaborations,  institutions  of 
higher  education,  and  state  education 
agencies  may  apply  directly  to  the 
Corporation. 

Local  non-profit  organizations.  State 
and  local  units  of  government  (other 
than  state  education  agencies),  other 
state-wide  programs,  and  programs 
operating  only  within  the  state  must 
apply  through  respective  State 
Conunissions  on  National  and 
Community  Service.  Interested 
appUcants  should  first  contact  their 
respective  Commissions. 

Pursuant  to  the  Lobbying  Disclosure 
Act  of  1995,  an  organization  described 
in  Section  501(c)(4)  of  the  Internal 
Revenue  Code  of  1986,  26  U.S.C. 
501(c)(4),  which  engages  in  lobbying 
activities  is  not  eligible  to  apply,  serve 
as  a  host  site  for  Member  placements,  or 
act  in  any  type  of  supervisory  role  in  the 
program. 

This  Notice  does  not  apply  to 
organizations  interested  in  applying  to 
become  AmeriCorps*VISTA  cost-share 
projects.  Such  organizations  should 
contact  their  respective  State  Office  of 
the  Corporation  for  National  Service. 

Criteria  for  the  Selection  of  Programs 

The  Corporation -will  employ  the 
following  criteria  in  the  review  of 
proposals  under  this  initiative: 

1.  Program  Quality.  A  proposal  must 
demonstrate  the  applicant's  capacity  to 
establish  clear  and  specific  objectives  to 
meet  compelling  community  needs, 
design  meaningful  service  activities 
based  on  these  needs,  and  recruit, 
select,  train  and  manage  AmeriCorps 
Members  to  carry  out  these  needs.  The 
proposal  should  demonstrate  the 
applicant's  organizational  and  staff 
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capacity  to  manage  a  high  quality 
program.  The  proposal  should  evidence 
strong  commimity  support,  and  have  a 
demonstrable  impact  on  the  community 
being  served,  together  with  the  capacity 
to  document  that  impact. 

2.  Program  Growth.  If  the  applicant 
currently  sponsors  an  AmeriCorps 
project  or  another  service  project,  there 
must  be  evidence  that  the  availability  of 
education  awards  will  increase  the  size 
and  scope  of  the  service  program  and/ 
or  enhance  its  quality. 

3.  Preference  for  Children  and  Youth 
Programs.  The  Corporation  will  give 
preference  to  those  programs  addressing 
the  needs  of  our  Nation's  children  and 
youth,  such  as  tutoring,  mentoring, 
after-school  and  siunmer  programs,  and 
immunization.  Especially  important  are 
efforts  designed  to  involve  children  and 
youth  being  served  in  performing 
service  themselves,  not  simply  the 
implementation  of  programs  designed  to 
serve  them. 

4.  Preference  for  identified  models. 
Although  the  Corporation  will  consider 
all  model  program  proposals,  the 
Corporation  will  give  preferenceto  the 
models  identified  in  this 
announcement. 

Selection  Process 

The  Corporation  will  judge  proposals 
with  a  process  that  includes  review  by 
outside  experts,  staff  review  and 
recommendations,  and  final  decisions 
by  the  Corporation  Board.  The 
Corporation  will  enter  into  negotiations 
with  potentially  successful  applicants  in 
a  manner  that  may  require  significant 
modifications  to  original  proposals. 
Awards  are  contingent  on  successful 
completion  of  negotiations.  The  number 
of  applications  approved,  the  niunber  of 
education  awards  provided  to  approved 
programs,  and  the  duration  of  approved 
programs  are  subject  to  the  availability 
of  funds  and  education  awards. 

Dated:  August  28, 1996. 

Shirley  Sagawa, 

Managing  Director  for  Planning,  Corporation 
for  National  Service. 

[FR  Doc.  96-22449  Filed  9-3-96;  845  am] 
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Availability  of  Funds  for  Technical  and 
Administrative  Support  for  the  National 
Service  Scholarship  Program 

AGENCY:  Corporation  for  National  and 

Community  Service. 

ACTION:  Notice  of  availability  of  funds. 

SUMMARY:  The  Corporation  for  National 
Service  (the  Corporation)  announces  the 
availability  of  up  to  $250,000  to  provide 
technical  and  administrative  support  for 


a  new  National  Service  Scholarship 
Program  to  recognize  high  school 
juniors  and  seniors  engaged  in 
outstanding  community  service. 
Students  selected  for  recognition  will 
receive  locally-funded  scholarships, 
matched  or  supplemented  with  federal 
funds  provided  by  the  Corporation.  Of 
the  National  Service  Scholars,  a  small 
number  selected  at  the  State  level  will 
receive  special  recognition  and  larger 
scholarships,  and  an  even  smaller 
number  selected  at  the  national  level 
will  receive  special  recognition  and  still 
larger  scholarships.  The  Corporation's 
goal  in  this  effort  is  to  highlight  the 
outstanding  community  service 
performed  by  high  school  students 
across  the  country,  to  recognize  the 
particularly  noteworthy  service 
accomplishments  of  outstanding  young 
individuals,  and  to  assist  those 
individuals  in  pursuing  higher 
education. 

As  part  of  this  effort,  the  Corporation 
is  interested  in  selecting  an  organization 
to  provide  administrative  and  technical 
support  related  to  this  program.  The 
successful  applicant  will  assist  in  the 
design  of  the  program,  conduct  outreach 
and  promote  the  program,  solicit  input 
from  interested  nonprofit  organizations 
with  relevant  expertise,  work  with  local 
nonprofits  and  other  organizations  to 
carry  out  the  program,  and  provide  the 
administrative  and  technical  support 
necessary  to  accomplish  the  objectives 
described  above. 

DATES:  The  deadline  for  submission  of 
applications  is  October  15, 1996. 
Applications  must  be  received  by  the 
Corporation  no  later  than  3:00  p.m. 
Eastern  Standard  Time  on  that  date. 
ADDRESSES:  Applications  must  be 
addressed  to:  Corporation  for  National 
Service,  1201  New  York  Avenue  NW, 
Ninth  Floor,  Washington,  DC  20525. 
Attention:  Simon  G.  Woodard. 
Applications  may  not  be  submitted  by 
facsimile. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  contact  Simon  G. 
Woodard  at  (202)  606-5000,  ext.  114. 
This  notice  may  be  requested  in  an 
alternative  format  for  die  visually 
impaired  by  calling  (202)  606-5000.  ext. 
260.  The  Corporation's  T.D.D.  number  is 
(202) 565-2799. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Corporation  is  a  federal 
government  corporation  that  encourages 
Americans  of  all  ages  and  backgrounds 
to  engage  in  community-based  service. 
This  service  addresses  the  nation's 
educational,  public  safety, 
environmental  and  other  human  needs 


to  achieve  direct  and  demonstrable 
results.  In  doing  so,  the  Corporation 
fosters  civic  responsibility,  strengthens 
the  ties  that  bind  us  together  as  a 
people,  and  provides  educational 
opportunity  for  those  who  make  a 
substantial  commitment  to  service. 

Pursuant  to  the  National  and 
Community  Service  Act  of  1990,  as 
amended,  42  U.S.C.  Sec.  12501,  et  seq. 
(the  Act),  the  Corporation  may  "support 
innovative  and  model  programs."  Under 
this  authority,  the  Corporation  intends 
to  conduct  a  National  Ser\'ice 
Scholarship  Program  that  will  recognize 
high  school  juniors/seniors  for 
outstanding  service  in  their 
communities  and  provide  modest 
scholarship  support  in  recognition  of 
such  service. 

Through  this  notice,  the  Corporation 
invites  proposals  from  interested 
applicants  to  design  and  implement  the 
program.  An  outline  of  the  program,  and 
the  expectations  of  performance  are 
provided  below. 

Purpose  and  Potential  Design  of  the 
National  Service  Scholarship  Program 

The  purpose  of  this  program  is  to 
highlight  the  outstanding  community 
service  performed  by  high  school 
students  across  the  country,  to  recognize 
the  particularly  noteworthy  service 
accomplishments  of  outstanding  young 
individuals,  and  to  assist  those 
individuals  in  pursuing  higher 
education. 

The  Corporation  anticipates  that  the 
final  design  of  this  program  will  come 
from  a  collaboration  involving  the 
organization  selected  under  this  notice, 
an  independent  panel  of  experts  in  the 
field,  and  State  and  local  stakeholders. 
The  Corporation  expects  that  the 
national  service  scholarship  program 
will  be  implemented  by  local  schools 
and  communities  across  the  country 
according  to  guidelines  and  procedures 
they  will  establish,  consistent  with  the 
following  general  guidelines: 

(1)  The  volunteer  activities  of  the  high 
school  junior/senior  should  demonstrate 
effort  over  a  sustained  period  of  no  less 
than  one  year,  and  should  have  a 
significant  impact  in  meeting  the  needs 
of  the  local  community. 

(2)  The  awarding  of  the  scholarship 
should  be  made  by  a  local  organization 
in  recognition  of  the  individual's 
community  service  and  in  accordance 
with  procedures  that  are  equitable  and 
provide  the  opportunity  for 
consideration  of  all  eligible  candidates. 

(3)  It  may  be  connected  with  service 
learning  programs  of  the  school  district. 

(4)  The  selection  process  should  be 
strictly  non-partisan  and  non-political. 
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(5)  The  sc  lolarship  recipient  should 
be  acknowU  dged  by  the  community  and 
school  in  an  appropriate  fashion,  such 
as  high  school  graduation. 

(6)  The  scholarship  should  be 
provided  byj  private  funding  sources, 
and  should  pe  a  minimum  of  $500. 

The  follo\jifing  is  one  potential  design 
of  the  progrim  to  assist  organizations  in 
understanding  the  scope  and  magnitude 
of  the  effort  ^required  in  this  project.  In 
this  scenarii,  individuals  might  be 
selected  by  local  high  schools  or 
community  organizations  as  National 
Service  Scholars.  They,  in  turn,  might 
complete  a  brief  application  and  submit 
them  to  either  the  State  Education 
Agency,  which  now  administers  service 
learning  prqgrahis,  or  to  the  State 
Commission  on  National  and 
CommunitylService,  as  determined  by 
the  governor  of  the  State.  That 
organization,  based  on  merit  criteria  and 
consistent  vith  the  local  guidelines, 
could  select]  a  number  of  individuals 
who  would  have  their  scholarship 
matched  byjthe  Corporation;  and  award 
a  number  of  larger  scholarships  to 
particularly]  noteworthy  individuals. 
The  application  might  also  include 
reference  toithe  connection  between 
service  and  jschool  studies.  Each  State 
agency  would  forward  the  applications 
of  the  statewide  scholarship  recipients 
to  a  panel  of  nationally  renowned 
individuals jwho  will  select  several 


larger  scholi 
nation 

The  scho 
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of  paying  ti 
education  a 
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provided  b 


ship  recipients  across  the 


hips  provided  by  private 
s  should  be  for  the  purpose 
!  cost  of  a  student's  higher 
d  will  be  granted  under  the 
nditions  set  by  those 
s.  The  matching  amount 
the  Corporation,  as  well  as 
the  larger  s(iholarships,  would  be  paid 
directly  to  ^n  institution  of  higher 
education. 


Eligible  Applicants 

To  be  elidible,  applicants  must  be  a 
non-profit  organization  or  educational 
institution.  jPursuant  to  the  Lobbying 
Disclosure  Act  of  1995,  an  organization 
described  in  section  501(c)(4)  of  the 
Internal  Re  jenue  Code  of  1986,  26 
U.S.C.  501(c)(4),  which  engages  in 
lobbying  activities  is  not  eligible. 

Required  Activities  of  the  Successful 
Applicant 

The  organization  selected  will  (1) 
Complete  a  final  program  design  and 
implement!  ition  plan  for  approval  by  the 
Corporation;  (2)  publicize  the  program 
to  local  schlDol  districts,  State  agencies, 
and  other  affected  parties;  (3)  provide 
assistance  t  o  local  nonprofits  and  seek 
input  from  national  nonprofit 


organization  with  relevant  expertise  and 
knowledge;  (4)  respwind  to  inquiries 
ft-om  all  p)arties  in  timely  fashion;  (5) 
organize  the  selection  process  for 
nationally-selected  scholarships;  and  (6) 
provide  administrative  and  technical 
support  to  the  Corporation  at  all  phases 
of  the  program. 

Corporation  Involvement 

Substantial  involvement  is  expected 
between  the  Corporation  and  the 
successful  applicant  when  carrying  out 
the  program.  The  Corporation 
anticipates  providing  sufficient  staff  to 
support  this  effort  and  to  oversee  the 
provision  of  Corporation  funds.  The 
applicant  must  keep  relevant 
Corporation  staff  informed  of  its 
activities;  work  with  Corporation  staff 
during  development,  delivery  and 
assessment  of  services  provided;  and 
attend  meetings/conferences  at  the 
Corporation's  request. 

Project  Duration 

The  Corporation  anticipates  entering 
into  a  cooperative  agreement  covering  a 
project  period  of  approximately 
November,  1996  through  approximately 
October,  1997,  with  the  possibility  of 
renewal  based  on  performance,  need, 
and  the  availability  of  funds  at  the 
discretion  of  the  Corporation. 

Overview  of  Application  Requirements 

The  application  should  include  a 
narrative  section  describing  the 
organization's  background  and  capacity 
to  provide  the  technical  and 
administrative  support  for  this  program, 
an  implementation  timeline,  a  staffing 
plan,  and  a  certification  that  it  will 
comply  with  all  conditions  attendant  to 
the  receipt  of  federal  funding.  The 
application  may  be  no  longer  than  20 
single-sided  pages  double-spaced  in  12- 
point  font. 

Initially  all  appUcations  will  be 
reviewed  to  confirm  that  the  applicant 
is  an  eligible  recipient  and  to  ensure 
that  the  application  contains  the 
information  required.  The  Corporation 
will  assess  applications  based  on  the 
criteria  listed  below  (in  descending 
order  of  importance): 

(1)  Quality 

(2)  Organizational  Capacity 

(3)  Proposed  Costs. 

The  Corporation  reserves  the  right  to 
request  additional  written  information 
from  applicants  subsequent  to  the 
submission  of  initial  applications. 


Dated:  August  28. 1996. 
Shirley  Sagawa, 

Managing  Director  for  Planning.  Corporation 
for  National  Service. 
IFR  Doc.  96-22450  Filed  9-3-96;  8:45  am) 

BU.L1N0  CODE  60S0-Z8-P 


DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Army 

Pharmacoeconomic  Center  Notice 
Regarding  Use  of  Drugs  for  Unlabeled 
Applications 

agency:  Department  of  Defense 
Pharmacoeconomic  Center. 
ACTION:  Notice. 

SUMMARY:  The  Pharmacoeconomic 
Center  (PEC)  announces  as  a  matter  of 
policy  that  Food  and  Drug 
Administration  (FDA)  approved  drugs 
may  be  used,  where  appropriate,  for 
unlabeled  indications.  It  is  the  further 
intent  of  the  Department  of  Defense 
(DoD)  that  such  drugs  may  be  included, 
where  appropriate,  in  disease  state 
analyses  which  may  result  in  their 
selection  to  the  Tri-Service  Formulary 
and  promotion  for  a  given  disease  state. 
FOR  FURTHER  INFORMATION  CONTACT: 
Captain  Charles  S.  Reeves,  USN,  DoD 
Pharmacoeconomic  Center,  Fort  Sam 
Houston,  Texas  78234,  (210)  221-5596. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act, 
21  U.S.C.  352(f)  et  seq.,  notice  is  given 
that  pharmacies  on  DoD  installations 
will,  as  a  matter  of  policy,  fill 
prescriptions  in  appropriate  cases  with 
drugs  that  are  not  necessarily  approved 
by  tiie  FDA  for  the  treatment  of  the 
underlying  medical  condition  but  have 
nonetheless  been  proven  effective  for 
treatment  of  the  disease  state  in 
question. 
Errol  L.  Moran, 

Director,  Pharmacoeconomic  Center. 
(PR  Doc.  96^22479  Filed  9-3-96;  8:45  am) 

BILLmO  CODE  3710-Oe-M 


Performance  Review  Boards 

AGENCY:  Assistant  Secretary  of  the  Army 
(Manpower  and  Reserve  Affairs). 
ACTION:  Notice. 

SUMMARY:  Notice  is  given  of  the  names 
of  members  of  the  Performance  Review 
Boards  for  the  Department  of  the  Army. 
EFFECTIVE  DATE:  August  1,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Stokes,  U.S.  Army  Senior 
Executive  Service  Office,  Assistant 
Secretary  of  the  Army,  Manpower  & 


Federal  Register  /  Vol.  61,  No.  172  /  Wednesday.  September  4.  1996  /  Notices 46633 


Reserve  Affairs.  Ill  Army,  Washington, 
DC  20310-0111. 

SUPPLEMENTARY  INFORMATION:  Section 
4314(c)(1)  through  (5)  of  Title  5.  U.S.C, 
requires  each  agency  to  establish,  in 
accordance  with  regulations,  one  or 
more  Senior  Executive  Service 
performance  review  boards.  The  boards 
shall  review  and  evaluate  the  initial 
appraisal  of  senior  executives; 
performance  by  supervisors  and  make 
recommendations  to  the  appointing 
authority  or  rating  official  relative  to  the 
performance  of  these  executives. 

The  members  of  the  Performance 
Review  Board  for  the  U.S.  Army 
Materiel  Command  (AMC)  are: 

1.  Major  General  (MG)  Michael  S. 

Davison,  Jr..  Commander.  U.S. 
Army  Security  Assistance 
Command 

2.  MG  Robert  D.  Orton,  Program 

Manager  for  Chemical 
E)emilitarization 

3.  Brigadier  General  (BG)  Jerry  L.  Laws, 

Commander.  U.S.  Army  White 
Sands  Missile  Range 

4.  BG  David  R.  Gust,  Program 

Executive  Officer,  Intelligence  and 
Electronic  Warfare,  Army 
Acquisition  Executive 

5.  BG  James  R.  Snider.  Comanche 

Program  Manager,  Program 
Executive  Office,  Aviation,  Army 
Acquisition  Executive 

6.  Mr.  Dale  G.  Adams,  Principal 

Deputy  for  Acquisition,  U.S.  Army 
Materiel  Command 

7.  Mr.  Edward  Bair,  Deputy  PEO, 

Intelligence  and  Electronic  Warfare, 
Army  Acquisition  Executive 

8.  Mr.  Jerry  L.  Chapin,  Director,  Tank 

Automotive  RD&E  Center,  U.S. 
Army  Tank-automotive  and 
Armaments  Command,  AMC 

9.  Dr.  Andrew  Crowson,  Director, 

Materiels  Science  Division,  U.S. 
Army  Research  Office,  AMC 

10.  Ms.  L.  Marlene  Cruze,  Director, 

Acquisition  Center,  U.S.  Army 
Missile  Command,  AMC 

11.  Dr.  Larry  O.  Daniel,  Director, 

Systems  Engineering  and 
Production,  U.S.  Army  Missile 
Command,  AMC 

12.  Mr.  Vito  J.  DeMonte,  Director, 

Information  Sciences  and 
Technology,  U.S.  Army  Research 
Laboratory,  AMC 

13.  Mr.  Edward  G.  Elgart,  Director, 

CECOM  Acquisition  Center,  U.S. 
Army  Communications-Electronics 
Command,  AMC 

14.  Mr.  Eugene  Famolari,  Jr.,  Associate 

Technical  Director,  CECOM  RD&E 
Center,  U.S.  Army 
Communications-Electronics 
Command,  AMC 


15.  Mr.  Alexander  Farkas.  Director  for 

Development  Business  Group,  U.S. 
Army  Tank-Automotive  and 
Armaments  Command,  AMC 

16.  Mr.  Frank  E.  Fiorilli,  Comptroller, 

U.S.  Army  Commimications- 
Electronic  Command,  AMC 

17.  Mr.  James  L.  Flinn  III,  Director, 

Integrated  Materiel  Management 
Center,  U.S.  Army  Missile 
Command,  AMC 

18.  Dr.  John  T.  Fraiser,  Associate 

Director  for  Science  and 
Technology,  U.S.  Army  Research 
Laboratory,  AMC 

19.  Mr.  John  F.  Gehbauer,  Deputy 

Director,  Close  Combat  Armaments 
Center,  Armament  RD&E  Center, 
AMC 

20.  Ms.  Linda  J.  Glasgow,  Executive 

Director,  Integrated  Materiel 
Management  Center,  U.S.  Army 
Aviation  and  Troop  Command, 
AMC 

21.  Mr.  Spencer  S.  Hirshman,  Associate 

Techjiical  Dir,  Producibility  and 
Process  Technology,  U.S.  Army 
Armament  RD&E  Center,  AMC 

22.  Ms.  Kathryn  T.  Hoener,  Chief 

Counsel,  U.S.  Army 
Communications-Electronics 
Command,  AMC 

23.  Mr.  Gary  L.  HoUoway,  Director  for 

Test  and  Assessment,  U.S.  Army 
Test  and  Evaluation  Command, 
AMC 

24.  Mr.  Thomas  L.  House,  Executive 

Director,  Aviation  RD&E  Center, 
U.S.  Army  Aviation  and  Troop 
Command,  AMC 

25.  Dr.  Paul  L.  Jacobs,  Associate  Director 

for  Technology,  U.S.  Army  Missile 
Command,  AMC 

26.  Mr.  Larry  H.  Johnson.  Director, 

Redstone  Technical  Test  Center, 
U.S.  Test  and  Evaluation  Command, 
AMC 

27.  Mr.  Arthur  R.  Keltz,  Principal 

Deputy  for  Logistics,  U.S.  Army 
Materiel  Command 

28.  Ms.  Barbara  A.  Leiby,  Deputy  Chief 

of  Staff  for  Resource  Management, 
U.S.  Army  Materiel  Command 

29.  Mr.  Harold  L.  Mabrey,  Executive 

Director,  Acquisition  Center,  U.S. 
Army  Aviation  and  Troop 
Command,  AMC 

30.  Dr.  Ingo  W.  May,  Acting  Director, 

Weapons  Technology  Directorate, 
U.S.  Army  Research  Laboratory, 
AMC 

31.  Mr.  Douglas  R.  Newberry,  Deputy  to 

the  Commander,  U.S.  Army  Tank- 
Automotive  and  Armaments 
Command,  AMC 

32.  Ms.  Renata  F.  Price,  Associate 

Technical  Director,  U.S.  Army 
Armament  RD&E  Center,  U.S.  Army 
Tank-Automotive  and  Armaments 
Command,  AMC 


33.  Dr.  Bhakta  Rath,  Associate  Director 

for  Research,  U.S.  Naval  Research 
Laboratory 

34.  Mr.  Arend  H.  Reid,  Retired  SES 

Member 

35.  Mr.  Daniel  J.  Rubery,  Deputy  to  the 

Commander,  U.S.  Army  Aviation 
and  Troop  Command,  AMC 

36.  Mr.  Carmine  Spinelli,  Technical 

Director,  U.S.  Army  Armament 
RD&E  Center,  U.S.  Army  Tank- 
Automotive  and  Armaments 
Command,  AMC 

37.  Dr.  James  J.  Streilein,  Chief, 

ReHability  Analysis  Division,  U.S. 
Army  Materiel  Systems  Analysis 
Activity 

38.  Mr.  Joseph  J.  Vervier,  Acting 

Tedinical  Director,  Edgewood 
RD&E  Center,  U.S.  Army  Chemical 
and  Biological  Defense  Command, 
AMC 

39.  Mr.  Walter  Wynbelt,  Program 

Executive  Officer,  Tactical  Wheeled 
Vehicles,  Army  Acquisition 
Executive 
The  members  of  the  Performance 

Review  Board  for  the  Office  of  the  Chief 

of  Staff,  Army  are: 

1.  Mr.  Chester  A.  Kowalczyk, 
Assistant  Director,  Energy  and 
Troop  Support.  Office  of  the  Deputy 
Chief  of  Staff  for  Logistics 
(DCSLOG) 

2.  Mr.  A.  David  Mills,  Assistant 
Director  for  Maintenance 
Management,  DCSLOG 

3.  MG  Charles  S.  Mahan,  Acting 
Assistant  Deputy  Chief  of  Staff  for 
Logistics,  DCSLOG 

4.  BG  Boyd  E.  King,  Director, 
Transportation,  Energy  and  Troop 
Support.  DCSLOG 

5.  Mr.  Mark  W.  Ewing,  Assistant 
Deputy  Chief  of  Staff  for 
Intelligence,  Office  of  the  Deputy 
Chief  of  Staff  for  Intelligence 
(DCSINT) 

6.  MG  Claudia  J.  Kennedy,  Assistant 
Deputy  Chief  of  Staff  for 
Intelligence,  DCSINT 
Dr.  James  R.  Fisher,  Director, 
Missile  Defense  and  Space 
Technology  Center,  U.S.  Army 
Space  and  Strategic  Defense 
Command  (SSDC) 
Mr.  Mark  J.  Lumer,  Principal 
Assistant  Responsible  for 
Contracting,  SSDC 
MG  F.E.  VoUrath,  Assistant  Deputy 
Chief  of  Staff  for  Personnel,  Office 
of  the  Deputy  Chief  of  Staff  for 
Personnel  (DCSPER) 
BG  Stephen  Smith,  Director  of 
Enlisted  Personnel  Management 
Directorate.  DCSPER 
Dr.  Jack  H.  Hiller,  Director  of 
MANPRINT,  DCSPER 


7. 


8. 


9. 


10. 


11. 
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12.  Dr.  Zita  M.  Simutis,  Deputy 
Directol,  Army  Research  Institute, 
DCSPER 

13.  Mr.  Joh^  Riente,  Technical  Advisor 
to  the  Dbputy  Chief  of  Staff  for 
Operations  and  Plans,  Office  of  the 
Deputy  Chief  of  Staff  for  Operations 
and  Pla^s 

The  members  of  the  Performance 
Review  BoaKl  for  the  Consolidated 
Commands  are: 

1.  Mr.  William  R.  Lucas,  Deputy  to  the 
Commander,  Military  Traffic 
Management  Command  (MTMC) 

2.  Mr.  Thomas  D.  Collinsworth, 
Director!  MTMC  Transportation 
Engineeting  Agency 

3.  MG  Robert  H.  Scales.  Deputy  Chief 
of  Staff  fcr  Doctrine,  U.S.  Army 
Training  and  Doctrine  Command 
(TRADOC) 

4.  Mr.  Roy  Reynolds,  Director  of 
Operations,  White  Sands  Missile 
Range,  TRADOC 

5.  Mr.  Robert  Seger,  Assistant  Deputy 
Chief  of  IStaff  for  Training  (Plans 
and  Polity),  TRADOC 
BG  Timdtny  J.  Maude,  Deputy  Chief 
of  Staff  mr  Personnel,  U.S.  Army, 
Europe  (USAREUR) 
Mr.  Lelaund  A.  Goeke,  Assistant 
Deputy  Chief  of  Staff  for  Personnel 
(CivilianiPersonnel),  USAREUR 
Dr.  Michkel  Gentry,  Technical 
DirectorAliiief  Engineer,  U.S.  Army 
Information  Systems  Command 
(ISC) 

Mr.  Jam^  A.  Macinko,  Deputy 
Chief  of  Staff  for  Resource 
Management.  ISC 
BG  Joseph  E.  Oder,  Director  of 
Resource  Management,  Forces 
Command  (FORSCOM) 

Sakowitz,  Assistant 
ief  of  Staff  for  Personnel 
lation  Management, 


6. 


7. 


8 


9. 


10 


11. 


12. 
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Jefferies,  Deputy  Director 
:e  Management, 


Mr.  PhiU 

Deputy 

and  Inst 

FORSCO: 

Ms.  Vicki 

of  Resoui 

FORSCOl 

Mr.  WiUikm  S.  Rich,  Jr.,  Deputy/ 

Technical  Director,  National 

Ground  ijitelligence  Center,  U.S. 

Army  Intelligence  and  Security 

Commanq 
The  membars  of  the  Performance 
Review  Board  for  the  U.S.  Army 
Acquisition  Executive  are: 

1.  Mr.  Edwald  Bair,  Program  Executive 

Officer  (reO),  Intelligence  & 
Electronic  Warfare 

2.  Mr.  Paul  Bogosian,  PEO,  Aviation 

3.  MG  Williakn  Campbell,  PEO, 

Command  and  Control  Systems 

4.  Dr.  Herbert  K.  Fallin,  Jr.,  Director  for 

Assessment  &  Evaluation,  Office  of 
the  Assistant  Secretary  of  the  Army 
(Research[  Development  & 
Acqiiisitito) 


5.  Mr.  Bennett  Hart,  PEO,  Command 

and  Control  Systems 

6.  MG  John  Michitsch,  PEO,  Field 

Artillery  Systems 

7.  Mr.  Walter  Wynbelt,  PEO,  Tactical 

Wheeled  Vehicles 

8.  Mr.  Daryl  White,  Deputy  Director, 

Army  Digitization  Office 
The  members  of  the  Perfomjance 
Review  Board  for  the  Office  of  the 
Secretary  of  the  Army  are: 

1.  Mr.  Walter  Hollis,  Deputy  Under 

Secretary  of  the  Army  (Operations 
Research)  (DUSA{OR}) 

2.  Mr.  Vernon  Bettencourt,  Special 

Assistant  for  Forces  and  Program 
Evaluation,  DUSA(OR) 

3.  Mr.  John  Zirschky,  Principal  Deputy 

Assistant  Secretary  of  the  Army 
(Civil  Works)  (ASA{CW}) 

4.  Mr.  Steven  Dola,  Deputy  Assistant 

Secretary  of  the  Army  (Management 
k  Budget  &  Budget),  ASA(CW) 

5.  Mr.  William  K.  Takakoshi,  Special 

Assistant  to  the  Under  Secretary  of 
the  Army 

6.  Ms.  Alma  Moore,  Principal  Deputy 

Assistant  Secretary  of  the  Army 
(Installations,  Logistics  & 
Environment)  (ASA{ILE}) 

7.  Mr.  Eric  Orsini,  Deputy  Assistant 

Secretary  of  the  Army  (Logistics), 
ASA(ILE) 

8.  Mr.  Thomas  Browm,  Director, 

Acquisition  and  Force  Management, 
Army  Audit  Agency 

9.  Mr.  Francis  Reardon,  The  Auditor 

General 

10.  Dr.  Richard  Chait,  Director  for 

Research,  Office  of  the  Assistant 
Secretary  of  the  Army  (Research. 
Development  and  Acquisition) 
(ASA  {RDA}) 

11.  BG  Harry  D.  Gatanas,  Assistant 

Deputy  for  Systems  Management 
and  International  Cooperation, 
ASA(RDA) 

12.  Mr.  David  Borland,  Vice  Director  to 

the  Director  for  Information 
Systems  for  Command,  Control, 
Communications,  and  Computers 
Mr.  Robert  Young,  Deputy  for  Cost 
Analysis,  Office  of  the  Assistant 
Secretary  of  the  Army  (Financial 
Management  and  Comptroller) 
Mr.  Archie  Barrett,  Principal 
Deputy  Assistant  Secretary  of  the 
Army  (Manpower  &  Reserve 
Affairs),  Office  of  the  Assistant 
Secretary  of  the  Army  (Manpower  & 
Reserve  Affairs)  (ASA{MRA}) 
15.  Ms.  Carol  Smith,  Deputy  Assistant 
Secretary  of  the  Army  (Civilian 
Personnel  Policy)/Director  of 
Civilian  Personnel.  ASA(MRA) 
Mr.  Claude  M.  Kicklighter,  Deputy 
Under  Secretary  of  the  Army 
(International  Affairs) 


13. 


14. 


16 


17.  Mr.  Joel  B.  HudscMi.  Administrative 
Assistant  to  the  Secretary  of  the 
Army 

The  menlbers  of  the  Performance 
Review  Board  for  the  United  States 
Army,  Corps  of  Engineers  (USAGE)  are: 

1.  MG  Stanley  Genega,  Director  of 
Civil  Works,  USAGE 

2.  Mr.  Lester  Edelman,  Chief  Counsel, 
USAGE 

3.  Dr.  William  Roper,  Assistant  to  the 
Chief  of  Engineers  for  Research  and 
Development  (R&D)  and  Director, 
Directorate  of  R&D,  USAGE 

4.  Mr.  Charles  Schroer,  Chief, 
Construction  Division,  Directorate 
of  Military  Programs,  USAGE 

5.  Mr.  Charles  Hess,  Director  of 
Engineering  and  Technical 
Services,  Ohio  River  Division, 
USAGE 

6.  Dr.  William  Marcuson,  Director, 
Geotechnical  Laboratory, 
Waterways  Experiment  Station, 
USAGE 

7.  BG  Robert  Flowers,  Commander, 
Lower  Mississippi  Division,  USAGE 

8.  Dr.  G.  Edward  Dickey,  Chief, 
Planning  Division,  Directorate  of 
Civil  Works,"USACE 

Q;  Mr.  William  Brown,  Sr.,  Chief, 
Programs  Management  Division, 
Directorate  of  Military  Programs, 
USAGE 

10.  Mr.  Frank  Oliva,  Director  of 
Programs  Management,  North 
Atlantic  Division,  USAGE 

11.  Mr.  Earl  Stockdale,  Deputy  General 
Counsel  (Civil  Works  and 
Environment),  Office  of  the  General 
Counsel. 

The  members  of  the  Performance 
Review  Board  for  the  United  States 
Army,  Office  of  The  Surgeon  General 
are: 

1.  BG  John  S.  Parker,  Assistant  • 
Surgeon  General,  Health  Services, 
Operations,  &  Logistics,  Office  of 
The  Surgeon  General 

2.  BG  Patrick  D.  ScuUey,  Assistant 
Surgeon,  Personnel  &  Resources 
Management,  and  Commander,  U.S. 
Army  Center  for  Health  Promotion 
&  Preventive  Medicine 

3.  Mr.  John  L.  Maddy,  Principal 
Director,  Office  of  Deputy  Assistant 
Secretary  (Health  Budgets  and 
Programs),  Office  of  the  Assistant 
Secretary  of  Defense  (Health 
Affairs) 

4.  Ms.  Jean  Storck.  Principal  Director.    • 
Office  of  Deputy  Assistant  Secretary 
(Health  Services  Financing),  Office 
of  the  Assistant  Secretary  of 
Defense  (Health  Affairs) 

5.  Eh-.  John  F.  Mazzuchi,  Deputy 
Assistant  Secretary  (Clinical 
Services),  Office  of  the  Assistant 
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Secretary  of  Defense  (Health 

Affairs). 
6.  Dr.  Edgar  M.  Johnson,  Director,  U.S. 

Army  Institute  for  Behavioral 

Sciences,  Office  of  the  Deputy  Chief 

of  Staff  for  Personnel 
Gregury  D.  Showalter, 
Army  Federal  Register  Liaison  Officer.  ■ 
(FR  Doc.  96-22477  Filed  9-3-96;  8:45  am] 
BILUNQ  CODE  3710-06-M 


Corps  of  Engineers 

Final  Environmental  Impact  Statement/ 
Report  for  Proposed  U.S.  Food  &  Drug 
Administration  Laboratory,  Irvine, 
California 

AGENCY:  U.S.  Army  Corps  of  Engineers, 
Los  Angeles  District,  DoD. 
ACTION:  Notice  of  availability. 

SUMMARY:  The  U.S.  Food  and  Drug 
Administration  (FDA)  plans  to 
consolidate  the  functions  of  several  of 
its  California  facilities  as  recommended 
by  the  April  15, 1994  document, 
"Proposal  for  Implementing  and 
Managing  the  Restructuring  of  the  Field 
Laboratories".  As  a  consolidated 
facility,  the  laboratory  would  be  multi- 
functional with  respect  to  FDA 
activities,  including  administration 
functions,  such  as  investigation  and 
comphance  activities,  and  laboratory 
testing  and  analytical  services.  The 
facility  would  have  a  Food  Chemistry 
Branch,  Drug  Chemistry  Section, 
Pesticide  Branch,  Microbiology  Branch, 
and  Biochemistry  section  for  its  testing 
and  analytical  services.  In  addition,  the 
FDA,  in  cooperation  with  University  of 
CaUfomia,  Irvine,  may  utilize  portions 
or  functions  of  the  laboratory  for 
educational  purposes. 

No  long-term  adverse  ecological  or 
environmental  health  effects  are 
expected  due  to  the  land  acquisition  for, 
and  the  construction  and  operation  of 
the  proposed  U.S.  Food  and  Drug 
Administration  Laboratory.  No 
significant  impacts  are  expected  to 
occur. 

The  Draft  EIS/EIR  was  released  for  a 
45  day  public  comment  period  on  June 
14,  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
For  a  copy  of  the  FEIS/EIR  or  for  further 
information,  please  contact  Mr.  Dale 
Bulick,  (213)  452-4010,  or  by  writing  to 
the  U.S.  Army  Corps  of  Engineers,  Los 
Angeles  District  (Attn:  CESPL-PM-C), 
P.O.  Box  2711,  Los  Angeles,  CA  90053- 
2325.  Written  comments  on  the  Final 
EIS/EIR  can  be  sent  to  Mr.  Dale  Bulick, 
U.S.  Army  Corps  of  Engineers,  at  the 
above  address,  or  Faxed  to  him  at  (213) 
452^213. 


SUPPLEMENTARY  INFORMATION:  Scoping: 
A  Public  Hearing  was  held  in  Irvine, 
CaUfomia  on  July  10. 1996.  Public 
notices  requesting  comments  from  the 
public  concerning  the  environmental 
impact  statement  were  issued  in  the 
regional  area  surrounding  University  of 
Irvine  Campus.  Separate  notification  of 
the  hearing  was  sent  to  all  parties  on  the 
project  mailing  Ust. 

The  Final  EIS/EIR  has  been  prepared 
as  an  addendum  to  the  Draft,  and 
includes  all  comments  received  on  the 
Draft  document,  responses  to  the 
comments,  and  changes  made  to  the  text 
of  the  document. 

Copies  of  the  FEIS/R,  including  the 
E)raft  EIS/EIR,  are  available  for  review  at 
the  following  locations: 
UCI  Main  Library,  Government 

Publications,  P.O.Box  19557,  Irvine, 

CaUfomia  92623-9557 
Heritage  Parle  Regional  Library,  14361 

Yale  Avenue,  Irvine,  California  92714 
Newport  Beach  Public  Library,  Central 

Library,  1000  Avocado  Avenue. 

Newport  Beach,  California  92660 
University  Park  Library,  4512  Sandburg 

Way,  Irvine,  CA  92715 
U.S.  Army  Corps  of  Engineers,  Los 

Angeles  District,  Environmental 

Resources  Branch,  911  Wilshire 

Boulevard.  14th  Floor.  Los  Angeles, 

CA  90017 

Dated:  August  22. 1996. 
Michal  R.  Robinson, 

Colonel,  Corps  of  Engineers.  District  Engineer. 
(FR  Doc.  96-22478  Filed  9-3-96;  8:45  am) 
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Corps  of  Engineers 

Intent  to  Prepare  a  Draft  Environmental 
Impact  Statement,  Environmental 
Restoration,  Jackson  Hole,  Wyoming 

AGENCY:  U.S.  Army  Corps  of  Engineers, 

DoD. 

ACTION:  Notice  of  Intent. 

SUMMARY:  The  U.S.  Army  Corps  of 
Engineers  (Corps),  Walla  Walla  District, 
intends  to  prepare  a  Draft 
Environmental  Impact  Statement  (EIS) 
under  the  National  Environmental 
Policy  Act  (NEPA).  The  EIS  will 
evaluate  the  environmental  effects  of 
providing  environmental  restoration  to 
riverine,  wetland,  and  riparian  habitat 
for  four  sites  within  the  active  Snake 
River  channel  between  Grand  Teton 
National  Park  and  the  South  Park  Elk 
Feed  Grounds  in  Jackson  Hole, 
Wyoming.  Teton  County  and  the  Teton 
Coimty  Natural  Resources  District  are 
cost  sharing  sponsors  and  participating 
partners  in  the  project  and  in 
developing  the  EIS. 


The  objective  of  this  study  is  to 
provide  site-specific  restoration 
measures.  Formulation  of  the  restoration 
activities  focuses  on  examining  the 
condition  of  the  existing  ecosystem  and 
determining  the  feasibility  of  restoring 
degraded  ecosystem  structure,  function, 
and  dynamic  processes  to  a  less 
degraded  and  more  natural  condition. 
Ecosystem  restoration  provides  a  more 
comprehensive  approach  than  focusing 
only  on  fish  and  wildlife  habitat  for 
addressing  problems  associated  with 
disturbed  and  degraded  ecological 
resources. 

FOR  FURTHER  INFORMATION  CONTACT: 
Please  contact  Mr.  Bill  MacDonald, 
Study  Manager,  Walla  Walla  District, 
Corps  of  Engineers,  CENPW-PL-PF,  201 
North  Third  Avenue,  Walla  Walla,  WA 
99362,  phone  (509)  527-7253  or  Ms. 
Anneli  Aston,  NEPA  Coordinator,  Walla 
Walla  District.  Corps  of  Engineers, 
CENPW-PL-ER,  201  North  Third 
Avenue,  Walla  Walla,  WA  99362,  phone 
(509)  527-7263. 

SUPPLEMENTARY  INFORMATION:  By 
focusing  on  the  Upper  Snake  River 
ecosystem  structure,  the  Corps' 
interdisciplinary  planning  team  will 
identify  parameters  that  are  altering 
water  quantity  or  quality  and  adversely 
impacting  the  ecosystem,  or  parts 
thereof,  within  the  watershed. 
Consideration  must  be  given,  during 
plan  formulation,  to  those  activities  and 
conditions  in  the  watershed  that  may 
influence  the  success  and  resilience  of 
the  restoration  proposal,  even  though 
they  may  exist  outside  of  the  study  area. 
Hydrology  and  sediment  transport  are 
two  key  functions  that  must  be 
investigated  in  order  for  this  restoration 
effort  to  be  successful. 

Alternatives:  Along  a  25-mile  reach  of 
the  Snake  and  Gros  Ventre  rivers, 
twelve  locations  which  showed  the  best 
potential  for  restoration  were  selected 
for  evaluation.  In  an  effort  to  reduce  the 
scope  and  cost  of  the  study,  the  number 
of  sites  was  reduced  to  four. 
Ahematives  that  could  be  implemented 
at  the  four  sites  include: 

a.  Channel  restoration  to  rehabilitate 
fisheries. 

b.  Island  protection  measures  to 
preserve  riparian  island  values. 

c.  Island  restoration  measures  to 
restore  riparian  island  values. 

d.  Fish  habitat  creation  through 
stream  structure  alteration. 

e.  Headgate  opportunities  to  provide 
for  future  water  diversions  to  restore 
spring  creeks,  wetlands,  and  riparian 
habitats. 

f.  No  action. 

Scoping  Process:  The  Corps  invites 
affected  Federal,  state  and  local 
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agencies.  Native  American  tribes,  and 
other  interested  organizations,  parties, 
and  the  public  to  participate  in  the 
scoping  process  for  the  HS.  Input  from 
other  agencies  and  organizations  that 
have  a  special  interest  and  expertise  in 
key  resource  areas  such  as  fisheries, 
wildhfe,  waler  quality,  hydrology,  and 
stream  restoration  techniques  is 
welcome.  T^e  EIS  process  includes 
environmental  review  and  consultation 
in  accordance  with  other  environmental 
statutes,  rulQs,  and  regulations  which 
apply  to  the  proposed  action. 

Scoping  meeting:  A  public  scoping 
meeting  for  the  EIS  will  be  held  in 
Jackson,  Wyoming  on  September  25.   . 
1996.  Time  ^d  location  information 
will  be  advertised  and  provided  in  a 
scoping  letter  that  will  be  distributed 
throughout  the  region. 

AvaUabilify:  The  draft  EIS  should  be 
available  in  ^ptember  1998. 
Gragpry  D.  Shbwalter, 
Army  Federal  Register  Liaison  Officer. 
IFR  Doc.  96-2^480  Filed  9-3-96;  8:45  ami 

Department  of  ttie  Navy 

Notice  of  Intent  to  Prepare  an 
Environmental  Impact  Statement  and 
to  Open  Scoping  for  the  Disposal  and 
Reuse  of  Long  Beach  Naval  Shipyard, 
Long  Beach,  California 

SUMMARY:  Pursuant  to  Section  102(2)  of 
the  National  Environmental  Policy  Act 
(NEPA)  of  1969  as  implemented  by  the 
Council  on  Environmental  Quality 
Regulations  (jlO  CFR  Parts  1500-1508), 
the  Departm^t  of  the  Navy  announces 
its  intent  to  prepare  an  Environmental 
Impact  Statement  (EIS)  and  to  open 
scoping  to  evaluate  the  environmental 
effects  associated  with  the  disposal  and 
reuse  of  Long  Beach  Naval  Shipyard 
(NSY),  Long  Beach,  California.  Long 
Beach  NSY  i)  located  in  Long  Island 
Beach  Harbot,  immediately  east  of  Long 
Beach  Naval  Station,  and  includes 
approximately  259  acres  of  real  estate. 
On  this,  approximately  4  acres  will  be 
retained  as  a  government-owned, 
contractor-operated  parcel,  and  85  acres 
will  revert  automatically  to  the  City  of 
Long  Beach  in  conformance  with  the 
original  deed  which  transferred  land 
from  the  Citylto  the  Navy.  These  parcels 
are  not  included  as  part  of  the  disposal 
and  reuse  of  tpe  Long  Beach  NSY.  The 
proposed  actijon  involves  the  disposal  of 
land,  buildinis,  and  infrastructure  for 
subsequent  refuse  of  the  remaining  170 
acres.  j 

As  a  result  0f  the  Defense  Base 
Closure  and  Itealignment  Act  (DBCRA) 
of  1990  (Public  Law  101-510),  and  in 


accordance  with  the  Base  ReaUgnment 
and  Closure  (BRAC)  process  of  1995, 
Long  Beach  NSY  is  slated  for 
operational  closure  on  September  30, 
1997.  The  DBCRA,  as  amended  by  the 
Defense  Authorization  Act  for  Fiscal 
Year  1996,  established  procedures  to 
minimize  hardships  on  local 
communities  adversely  affected  by  base 
closures  and  to  facilitate  economic 
recovery  of  such  communities.  In  this 
regard,  job  creation  and  economic 
development  are  given  the  highest 
priority  in  the  reuse  of  closed  military 
bases,  in  accordance  with  objectives  for 
disposal  of  federal  property. 

The  Secretary  of  the  Navy  must 
consider  the  community's 
redevelopment  plan  proposed  for  the 
base  slated  for  closure.  The 
development  plan  is  a  plan  approved  by 
the  Local  Redevelopment  Authority 
(LRA)  which  provides  for  the  reuse  or 
redevelopment  of  the  closed  military 
installation.  The  City  of  Long  Beach  was 
designated  as  the  LRA  by  the  Secretary 
of  Defense.  The  City  of  Long  Beach  has 
prepared  a  reuse  plan  (July  1996)  with 
recommendations  for  the  reuse  of 
surplus  Long  Beach  Naval  Shipyard 
property. 

Aji  Enviroimiental  Impact  Statement 
(EIS)  is  being  prepared  by  the 
Department  of  the  Navy  in  accordance 
with  NEPA  and  DBCRA  requirements. 
The  EIS  will  analyze  the  environmental 
effect  of  the  disposal  and  reuse  of  the 
Long  Beach  NSY.  The  environmental 
studies  will  be  based  on  the  reasonably 
foreseeable  reuse  of  the  existing 
buildings  and  redevelopment  of  the  site. 
The  EIS  will  analyze  three  reuse 
alternatives  in  an  equal  level  of  detail 
and  a  "no  action"  alternative.  The 
proposed  action  is  the  disposal  of  the 
base  for  reuse.  Alternative  1  is 
consistent  with  the  reuse  plan  proposed 
by  the  LRA  and  would  involve 
demolition  of  three  piers,  two  dry-docks 
(one  large  dry-dock  would  remain),  and 
most  buildings.  These  would  be 
replaced  by  a  152-acre  container 
terminal;  an  intermodal  railyard;  an  18- 
acre  (one  pier)  shipyard  facility 
surrounding  the  remaining  dry-dock, 
with  a  100,000  square-foot  support 
building  (possibly  an  existing  building); 
and  six  500,000-barrel  tanks  in  a  36-acre 
liquid  bulk  facility.  Alternative  2,  Two- 
pier  Shipyard,  would  be  identical  to  the 
proposed  action  except  that  the 
shipyard  area  would  be  expanded  to  32 
acres  and  contain  2  piers  and  some 
additional  buildings.  Alternative  3, 
Commercial  Shipyard,  would  involve 
the  conversion  of  the  existing  shipyard 
for  commercial  use.  Under  this 
alternative,  all. the  piers  and  dry-docks 
would  remain  and  most  of  the  buildings 


could  be  reused.  The  EIS  will  also 
address  any  alternatives  that  are  raised 
during  the  public  scoping  process. 
Environmental  issues  to  be  addressed  in 
the  EIS  include:  geology,  topography, 
and  soils;  hydrology;  biology;  noise;  air 
quahty;  land  use;  historic  and    . 
archaeological  resources;  socio- 
economic; transportation/circulation;  ' 
public  facilities/recreation;  safety  and 
environmental  health;  aesthetics;  and 
utilities.  Issue  analysis  will  include  an 
evaluation  of  the  direct,  indirect,  short- 
term,  and  cumulative  impacts 
associated  with  the  proposed  action. 
The  decision  to  implement  the  proposed 
action  will  not  be  made  until  the  NEPA 
process  is  complete. 

ADDRESSES:  The  Department  of  the  Navy 
will  initiate  a  scoping  process  for  the 
purpose  of  determining  the  scope  of 
issues  to  be  addressed  and  for 
identifying  significant  issues  relative  to 
this  action.  A  public  meeting  to  allow 
oral  comments  fit)m  the  public  will  be 
held  at  the  Long  Beach  Public  Library, 
Main  Branch,  101  Pacific  Avenue,  Long 
Beach,  California  on  September  18. 1996 
at  7:00  P.M.  This  meeting  will  be 
advertised  in  area  newspapers.  Navy 
representatives  will  be  available  at  the 
scoping  meeting  to  receive  comments 
from  the  public  regarding  issues  of 
concern.  A  brief  presentation  describing 
the  disposal  and  NEPA  processes  will 
precede  request  for  public  comments.  It 
is  important  that  federal,  state,  and  local 
agencies,  as  well  as  interested 
organizations  and  individuals,  take  this 
opportunity  to  identify  environmental 
concerns  that  they  feel  should  be 
addressed  during  the  preparation  of  the 
EIS. 

Agencies  and  the  public  are  invited 
and  encouraged  to  provide  written 
comments  in  addition  to.  or  in  lieu  of, 
oral  comments  at  the  public  meeting.  To 
be  most  helpful,  scoping  comments 
should  clearly  describe  specific  issues 
or  topics  that  the  commenter  believes 
the  EIS  should  address.  Written 
comments  or  questions  regarding  the 
scoping  process  and/or  EIS  should  be 
postmarked  no  later  than  October  4. 
1996  and  sent  to  the  following  address. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Melanie  Ault  (Code  232MA),  BRAC 
Program  Office,  Southwest  Division, 
Naval  Facihties  Engineering  Command. 
1420  Kettner  Boulevard.  Suite  507,  San 
Diego,  CA  92101-2404;  telephone  (619) 
556-0250  Ext.  226. 

Dated:  August  28, 1996. 
D.E.  Koenig, 

LCDRJAGC.  USN,  Federai  Register  Uaison 
Officer. 

(FR  Doc.  96-22425  Filed  *-3-96;  8:45  am] 
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DEPARTMEm-  OF  EDUCATION 

National  Committee  on  Foreign 
Medical  Education  and  Accreditation 

Date  and  Time:  Wednesday, 
September  18, 1996.  9:00  a.m.  until  5:30 
p.m.;  Thursday,  September  19, 1996, 
9:00  a.m.  until  5:30  p.m.;  Friday, 
September  20, 1996.  9:00  a.m.  until  5:30 
p.m. 
^     Place:  The  Latham  Hotel,  3000  M 
Street,  N.W.,  Washington,  D.C.  20007. 

Status:  Parts  of  this  meeting  will  be 
open  to  the  public.  Parts  of  this  meeting 
will  be  closed  to  the  public. 

Matters  to  be  Considered:  The 
standards  of  accreditation  applied  to 
medical  schools  by  a  number  of  foreign 
countries  and  the  comparability  of  those 
standards  to  standards  of  accreditation 
applied  to  the  United  States  medical 
schools.  Discussions  of  the  standards  of 
accreditation  will  be  held  in  sessions 
open  to  the  public.  Discussions  that 
focus  on  specific  determinations  of 
comparability  are  closed  to  the  public  in 
order  that  each  country  may  be  properly 
notified  of  the  decision. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  481  of  the  Higher  Education 
Act  of  1965,  as  amended  in  1992  (20 
U.S.C.  §  1088),  the  Secretary  established 
within  the  Department  of  Education  the 
National  Committee  on  Foreign  Medical 
Education  and  Accreditation.  The 
Committee's  responsibilities  are  to  (1) 
evaluate  the  standards  of  accreditation 
applied  to  applicant  foreign  medical 
schools;  and  (2)  determine  the 
comparability  of  those  standards  to 
standards  for  accreditation  applied  to 
United  States  medical  schools. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carol  F.  Sperry,  Executive  Director, 
National  Committee  on  Foreign  Medical 
Education  and  Accreditation,  600 
Independence  Avenue,  S.W.,  Room 
3905,  ROB  #3,  Washington,  D.C.  20202- 
7563.  Telephone:  (202)  260-3636. 
Beginning  Tuesday,  September  10, 
1996,  you  may  call  to  obtain  the  identity 
of  the  countries  whose  standards  are  to 
be  evaluated  during  this  meeting. 

August  28, 1996. 
David  A.  Longanecker, 
Assistant  Secretary  for  Postsecondary 
Education. 
(PR  Doc.  96-22424  Filed  9-3-96;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Deviation  for  ttte  Research  for 
Improving  Vehicular  Transportation, 
and  Reducing  Energy  Consumption, 
and  Pollution  from  Manufacturing 
Processes  Program 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  Class  Deviation. 

SUMMARY:  The  Department  of  Energy 
(DOE),  pursuant  to  10  CFR  600.4, 
announces  a  deviation  from  its 
Financial  Assistance  Rules  for  the 
Research  for  Improving  Vehicular 
Transportation,  and  Reducing  Energy 
Consumption,  and  Pollution  from 
Manufacturing  Processes  program.  This 
program  is  a  joint  effort  between  DOE 
and  the  National  Science  Foundation 
(NSF)  to  further  basic  research  involving 
vehicles  of  the  future  and 
environmental  technologies.  The 
approval  of  this  deviation  from  the 
requirement  of  10  CFR  600.26(b) 
permits  coextensive  budget  and  project 
periods  for  multi-year  awards. 
EFFECTIVE  DATE:  September  19. 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cherlyn  D.  Seckinger,  Business  and 
Financial  Policy  Division.  [HR-51],  U.S. 
Department  of  Energy,  1000 
Independence  Avenue.  SW., 
Washington,  DC  20585.  (202)  586-8246. 
SUPPLEMENTARY  INFORMATION:  In  this 
notice,  the  DOE  announces  that, 
pursuant  to  10  CFR  600,  the  Deputy 
Assistant  Secretary  for  Procurement  and 
Assistance  Management  has  made  a 
determination  of  the  need  for  a 
deviation  to  the  DOE  Financial 
Assistance  Rules.  The  determination 
document,  dated  August  26. 1996 
provides  for  a  deviation  for  18  grants 
under  the  Improving  Vehicular 
Transportation,  and  Reducing  Energy 
Consumption  and  Pollution  from 
Manufacturing  Processes  program. 

The  deviation  has  been  approved  to 
achieve  program  objectives  of 
uniformity  of  treatment  among  proposed 
awardees  and  between  DOE  and  NSF  in 
the  administration  of  the  resulting 
grants.  By  agreement  with  NSF,  DOE 
released  a  Program  Notice  (96-05)  under 
10  CFR  605  for  the  subject  program 
which  has  resulted  in  35«pplicants 
being  selected  for  award.  Awards  will 
be  of  three  typ)es:  totally  DOE  funded, 
totally  NSF  funded,  and  jointly  funded. 
DOE  will  award  all  the  grants.  The 
proposed  detailed  research  projects 
range  in  term  from  12  to  39  months. 
Standard  NSF  grants  are  made  for 
durations  of  6  months  to  three  years  and 
are  fully  funded  at  the  time  of  award. 
DOE  multi-year  grants  are  typically 
funded  incrementally  on  an  annual 


basis.  Without  the  deviation,  recipients 
funded  totally  by  NSF  funds  could  have 
budget  periods  longer  than  those  which 
will  be  jointly  funded  by  DOE  and  NSF 
or  solely  by  DOE.  Since  DOE  will  award 
the  grants  and  will  oversee  their 
administration,  a  consistent  approach 
for  handling  award  requirements  for 
reporting,  budgeting,  and  continuation/ 
renewal  purposes  is  needed  to  assiu« 
uniformity  in  administration  of  the 
program. 

Tne  deviation  waives  the  limitation  of 
600.26(b)  that  coextensive  budget  and 
project  periods  only  be  used  when  the 
period  of  performance  for  a  DOE  award 
will  be  twelve  months  or  less.  Multi- 
year  awards  are  generally  funded  on  an 
annual  basis.  In  such  awards,  funding 
for  each  budget  period  within  a  project 
period  is  contingent  on  DOE  approval  of 
a  continuation  application  submitted  in 
accordance  with  a  schedule  specified  by 
DOE.  This  deviation  will  allow  both 
DOE  and  NSF  funded  awards  under  the 
program  to  have  coextensive  budget  and 
project  periods.  This  action  is  necessary 
to  achieve  program  objectives  [see  10 
CFR  600.4(b)(l)l  in  order  to  ensure 
consistency  in  award  administration. 

Issued  in  Washington,  DC,  August  26. 
1996. 

Richard  H.  Hopf, 

Deputy  Assistant  Secretary  for  Procurement 
and  Assistance  Management. 
|FR  Doc.  96-22490  Filed  9-3-96;  8:45  am) 
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Energy  Information  Administration 

Agency  Information  Collection  Under 
Review  by  the  Office  of  Management 
and  Budget 

AGENCY:  Energy  Information 
Administration,  Department  of  Energy. 
ACTION:  Submission  for  OMB  review; 
comment  request. 


SUMMARY:  The  Energy  Information 
Administration  (EIA)  has  submitted  the 
energy  information  collection(s)  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  section  3507(a)(l)(D)of  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13).  The  listing  does  not  include 
collections  of  information  contained  in 
new  or  revised  regulations  which  are  to 
be  submitted  under  section  3507 
(d)(1)(A)  of  the  Paperwork  Reduction 
Act,  nor  management  and  procurement 
assistance  requirements  collected  by  the 
Department  of  Energy  (DOE). 

Each  entry  contains  the  following 
information:  (1)  Collection  number  and 
title  of  the  collection  of  information;  (2) 
summary  of  the  collection  of 
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information  (includes  sponsor  (the  DOE 
component))!  current  OMB  document 
number  (if  applicable),  type  of  request 
(new,  revision,  extension,  or 
reinstatement);  response  obligation 
(mandatory,  voluntary,  or  required  to 
obtain  or  retain  benefits);  (3)  a 
description  of  the  need  and  proposed 
use  of  the  information;  (4)  description  of 
the  likely  respondents;  and  (5)  estimate 
of  total  annual  reporting  burden 
(average  hours  per  response  x  proposed 
frequency  of  |esponse  per  year  x 
estimated  nuinber  of  likely 
respondents.! 

DATES:  Comments  must  be  filed  by 
October  4, 19©6.  If  you  anticipate  that 
you  will  be  submitting  comments  but  - 
find  it  difficult  to  do  so  within  the  time 
allowed  by  this  notice,  you  should 
advise  the  OMB  DOE  Desk  Officer  listed 
below  of  your  intention  to  do  so  as  soon 
as  possible.  The  Desk  Officer  may  be 
telephoned  at  (202)  395-3084.  (Also, 
please  notify  the  EIA  contact  listed 
below.) 

ADDRESSES:  Address  comments  to  the 
Department  of  Energy  Desk  Officer, 
Office  of  Infoitnation  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  726  Jackson  Place  N.W., 
Washington,  D.C.  20503.  (Comments 
should  also  h4  addressed  to  the  Office 
of  Statistical  Standards  at  the  address 
below.) 

FOR  RJBTHER  IIIFORMATJON:  Requests  for 
additional  information  should  be 
directed  to  Herbert  Miller,  Office  of 
Statistical  Standards,  (EI-73),  Forrestal 
Building,  U.S.  Department  of  Energy, 
Washington,  D.C.  20585.  Mr.  Miller  may 
be  telephoned  at  (202)  426-1103,  FAX 
(202)  426-1081,  or  e-mail  at 
hmillei^ia.doe.gov. 
SUPPt-EMENTARV  INFORMATION:  The 
energy  information  collection  submitted 
to  OMB  for  revdew  was: 

1.  ERA-766i,  "Recordkeeping 
Requirements  ^f  DOE's  Allocation  and 
Price  Rules; 

2.  Economic  jRegulatory 
Administratioii.  OMB  No.  1903-0073, 
Extension,  Mandatory; 

3.  ERA-766R  requires  firms  in  all 
segments  of  th^  oil  industry  to  maintain 
only  those  recdrds  essential  to  the 
orderly  and  timely  completion  of  the  oil 
pricing  enforcepient  program.  Firms  not 
having  such  records  would  be  exempt 
from  the  recordkeeping  requirements  of 
10  CFR  210.1;  i 

4.  Firms  in  tbe  oil  industry 

5.  912  hours  [40  hrs.  x  1  response  per 
year  x  228  respondents) 

Statutory  Autlvrity:  44  U.S.C 
3506(a)(2)(A)  of  l|ie  Paperwork  Reduction 
Act  of  1995  (PubJ  L  No.  104-13). 


Issued  in  Washington,  D.Q,  August  28, 
1996. 

Yvonne  M.  Bishop, 

Director.  Office  of  Statistical  Standards 

Energy  Information  Administration. 

IFR  Doc.  96-22492  Filed  9-3-96;  8:45  am) 

BHJJNQCOM  S4aft-01-P 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  TM97-1 -24-0001 

Equltrans,  LP.;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

August  28, 1996. 

Take  notice  that  on  August  23, 1996. 
Equitrans,  L.P.  (Equitrans).  tendered  for 
filing  to  become  part  of  its  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1,  the 
following  tariff  sheets,  to  be  effective 
'October  1,1996. 

Seventh  Revised  Sheet  No.  5 
Seventh  Revised  Sheet  No.  6 
Sixth  Revised  Sheet  No.  8 

Pursuant  to  Order  No.  472,  the 
Commission  authorized  pipeline 
companies  to  track  and  pass  through  to 
their  customers  their  annual  charges 
imder  an  Annual  Charge  Adjustment 
(ACA)  clause.  The  1996  ACA  unit 
surcharge  approved  by  the  Commission 
is  $.0020  per  Mcf.  Equitrans  has 
converted  this  Mcf  rate  to  a  dekatherm 
(Dth)  rate  of  $.0019  per  Dth. 

Equitrans  states  that  a  copy  of  its 
filing  has  been  served  upon  its 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street  NE.,  Washington,  DC  20426, 
in  accordance  with  Section  385.211  and 
385.214  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  fiUng  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  CasheU. 
Secretary. 

[FR  Doc.  96-22461  Filed  9-3-96;  8:45  am] 
BiujNO  OQOK  anr-^i-M 


[Docket  No.  RP96-16-000] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Technical 
Conference 

August  28,  1996. 

In  the  Commission's  order  issued  on 
November  22,  1995,  in  the  above- 
captioned  proceeding,  the  Commission 
held  that  the  filing  raises  issues  for 
which  a  technical  conference  is  to  be 
convened. 

Take  notice  that  the  technical 
conference  to  address  the  issues  will  be 
held  on  Thursday,  September  5, 1996,  at 
10:00  a.m.  in  a  room  to  be  designated  at 
the  offices  of  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  D.C.  20426. 

All  interested  persons  and  staff  are 
permitted  to  attend. 
Lois  D.  Cashell, 
Secretory. 

(FR  Doc.  96-22459  Filed  9-3-96:  8:45  ami 
■LUNO  coot  eriT-oi-M 


[Docket  No.  RP96-347-000] 

Northern  Natural  Gas  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

August  28. 1996. 

Take  notice  that  on  August  23, 1996, 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  to  become 
part  of  Northern's  FERC  Gas  Tariff,  Fifth 
Revised  Volimie  No.  1,  the  following 
tariff  sheets  proposed  to  be  effective 
November  1, 1996: 

Third  Revised  Sheet  No.  263 
Second  Revised  Sheet  No.  263A 

Northern  states  that  its  filing  contains 
Northern's  proposal  for  a  permanent 
Carlton  Resolution  in  response  to  the 
Commission's  August  6  Order 
Establishing  Guidelines  in  Docket  No. 
RP93-206-000.  Northern  further  states 
that  the  proposal  is  consistent  with  the 
Commission  Guidelines  and  believes  its 
proposal  is  the  most  efficient  method  of 
resolving  the  Carlton  sourcing  issue  on 
its  system. 

Northern  states  that  copies  of  the 
filing  were  served  upon  the  company's 
customers  and  interested  State 
Commissions.  ' 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC, 
20426,  in  accordance  wiA  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  petitions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
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the  Commission's  Regulations.  All 
protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  in  this 
proceeding,  but  will  not  serve  to  make 
Protestant  a  party  to  the  proceeding. 
Any  jjerson  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for 
inspection. 
Lois  D.  Cashell, 
Secretory. 
(FR  Doc.  96-22460  Filed  9-3-96;  8:45  am) 

BILLING  CODE  fTIT-OI-M 


[Docket  No.  CP96-733-000] 

Texas  Eastern  Transmission 
Corporation;  Notice  of  Application 

August  28,  1996. 

Take  notice  that  on  August  21. 1996, 
Texas  Eastern  Transmission  Corporation 
("Texas  Eastern"),  5400  Westheimer 
Court,  Houston,  Texas  77056-5310, 
filed  in  the  above  docket  an  application 
with  the  Federal  Energy  Regulatory 
Commission  ("Commission")  pursuant 
to  Section  7(b)  of  the  Natural  Gas  Act  for 
authorization  permitting  the 
abandonment  of  Texas  Eastern's  Rate 
Schedule  X-6,  an  emergency  exchange 
of  natural  gas  between  Texas  Eastern 
and  Arkla  (formerly  Arkansas  Louisiana 
Gas  Company)  ("Arkla"),  and  for 
authorization  to  abandon  certain 
pipeline  interconnect  facilities  between 
Texas  Eastern  and  Arkla 
("interconnection  Facilities"). 

Texas  Eastern  requests  expedited 
consideration  and  approval  of  the 
authorizations  requested  herein  in  order 
to  remove  the  Interconnection  Facilities 
on  or  before  October  1, 1996,  in 
connection  with  a  runway  expansion 
project  in  Little  Rock,  Arkansas  which 
is  currently  being  undertaken  by  the 
Little  Rock  National  Airport  (formerly 
Adams  Field  Municipal  Airport). 

The  FPC  issued  an  order  in  Docket 
No.  G-1500  on  November  29, 1950, 
authorizing  Texas  Eastern  to  operate 
and  maintain  the  Interconnection 
Facilities  and  to  exchange  gas  on  an 
emergency  basis  with  Arkla  pursuant  to 
an  emergency  exchange  agreement 
dated  November  20, 1950  ("Exchange 
Agreement").  The  Exchange  Agreement 
is  included  as  Rate  Schedule  X-8  in 
Texas  Eastern's  Fere  Gas  Tariff  Original 
Volume  No.  2.  Pursuant  to  the  Exchange 
Agreement,  both  parties  agreed  to  the 
exchange  of  gas  and  use  of  the 
Interconnection  Facilities  by  either 
party  without  charge  during  temporary 
periods  of  emergency. 


Texas  Eastern  and  Arkla  have  agreed 
to  abandon  the  Exchange  Agreement  as 
evidenced  by  the  termination  agreement 
dated  August  16. 1996,  ("Termination 
Agreement")  attached  to  the 
application,  and  provides  that  the 
Exchange  Agreement  will  terminate 
effective  as  of  August  31, 1996. 

More  specifically,  Texas  Eastern 
proposes  to  abandon  by  removal  the 
following  Interconnection  Facilities: 

Facilities  South  of  Arkansas  River: 

(1)  Approximately  501  feet  of  12-inch 
diameter  pipeline. 

(2)  Miscellaneous  valves,  fittings,  and 
appurtenant  facilities. 

Facilities  North  of  Arkansas  River: 

(3)  Approximately  1.013  feet  of  12- 
inch  diameter  pipeline. 

(4)  Approximately  807  feet  of  24-inch 
diameter  pipeline. 

(5)  Miscellaneous  valves,  fittings,  and 
appurtenant  facilities. 

Physical  abandonment  of  the 
Interconnection  Facilities  will  be 
performed  on  Texas  Eastern's  existing 
right  of  way.  Those  facilities  located 
South  of  the  Arkansas  River  which  are 
proposed  to  be  abandoned  are  within 
the  work  area  included  in  the 
environmental  scope  of  the  airport's 
expansion. 

On  August  27, 1996,  Texas  Eastern 
filed  a  supplement  to  its  application 
withdrawing  its  request  to  abandon 
those  Interconnect  Facilities  located 
north  of  the  Arkansas  River  and  a 
revised  Exhibit  Y  to  facilitate 
expeditious  consideration  of  the 
remaining  authorizations  requested  on 
or  before  October  1. 1996. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
September  6, 1996,  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington,  DC  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceedings.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  Commission's  Rules  of  Practice 


and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion.to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
beheves  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  imless  otherwise  advised,  it  will  be 
unnecessary  for  Texas  Eastern  to  appear 
or  be  represented  at  the  hearing. 
Lois  D.  Cashell. 
Secretory. 
(FR  Doc.  96-22457  Filed  9-3-96;  8:45  am) 

BILUNQ  CODE  S717-01-M 

[Docket  No.  Oft9»-1 7-000] 

Ultramar  Inc.,  Complainant  v.  SFPP, 
L.P.,  Respondent;  Notice  of  Complaint 

August  28, 1996. 

Take  notice  that  on  August  21, 1996, 
pursuant  to  sections  9, 13(1),  and  15(1) 
of  the  Interstate  Commerce  Act  of  1887 
(49  U.S.C.  §§9.  13(1),  15(1)),  Rule  206 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.206).  and 
the  Commission's  Procedural  Rules 
Applicable  to  Oil  Pipeline  Procedures 
(18  CFR  343.1(c)).  Ultramar  Inc. 
(Ultramar)  tendered  for  filing  a 
complaint  against  charges  collected  by 
SFPP.  L.P.  (SFPP)  for  the  pipeline 
transportation  of  petroleum  products. 
Ultramar  complains  against  the  charge 
collected  for  transportation  of  refined 
products  over  SFPP's  pipeline  in 
California  from  Sepulveda  Junction  to 
Watson  Station  (Sepulveda  Line). 

Ultramar  complains  that  the  foregoing 
charges  (1)  are  not  covered  by  tariffs 
filed  with  the  Commission.  (2)  are  not 
justified  by  the  cost  of  service,  (3) 
discriminate  against  shippers  which  use 
the  Sepulveda  Line,  and  (4)  result  in 
overcharges  in  excess  of  filed  tariff  rates. 

Ultramar  respectfully  requests  that  the 
Commission  action  upon  this 
Complaint,  by  (1)  examine  the  charges 
collected  by  SFPP  for  transportation 
through  the  Sepulveda  Line.  (2)  order 
refunds  to  Ultramar  to  the  extent  that 
the  Commission  finds  that  the  rates 
were  unlawful.  (3)  determine  and 
prescribe  just,  reasonable,  and  non- 
discriminatory rates  for  the  Sepulveda 
Line,  and  (4)  award  Ultramar  reasonable 
attorney's  fees  and  costs. 

Any  person  desiring  to  be  heard  or  to 
protest  said  complaint  should  file  a 
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motion  to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C 
20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  18  CFR  385.214, 
385.211.  AU  such  motions  or  protests 
should  be  filed  on  or  before  September 
27, 1996.  Protests  will  be  considered  by 
the  Commiasion  in  determining  the 
appropriate  acti(Hi  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  fot  public  inspection.  Answers 
to  this  complaint  shall  be  due  on  or 
before  September  27, 1996. 
Lois  D.  CmImU. 
Secretary- 
IFR  Doc.  96-32458  Filed  »-3-96: 8:45  am] 

■LUNQ  COM  *17-«1-M 

Notice  of  Issuance  of  I>ecisions  and 
Orders  by  the  Office  of  Hearings  and 
Appeals;  Week  of  July  17  through  July 
21, 1995 

During  th4  week  of  July  17  through 
July  21, 199i,  the  decisions  and  orders 
summarissedl  below  were  issued  with 
respect  to  apipeals  and  applications  for 
exception  or  other  relief  filed  with  the 
Office  of  Hearings  and  Appeals  of  the 
Department  pf  Energy.  The  following 
summary  also  contains  a  list  of 
submissionsthat  were  dismissed  by  the 
Office  of  Hearings  and  Appeals. 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Refertnce  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue,  S.W..  Washington,  D.C.  20585, 


Monday  through  Friday,  between  the  Restitutionary  Policy  Concerning  Crude 

hours  of  1:00  p.m.  and  5:00  p.m.,  except     Oil  Overcharges.  Under  that  policy, 
faderal  holidays.  They  are  also  available     20%  will  be  reserved  for  injur«d 


in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 

Dated:  August  19. 1996. 
George  B.  Breznay, 
Director,  Office  of  Hearings  and  Appeals. 

Request  Cor  Exception 

Big  Little  Stores,  Inc.,  7/19/95,  VEF- 
0005 

Big  Little  Stores,  Inc.,  filed  an 
Application  for  Exception  from  the 
Energy  Information  Administration 
requirement  that  it  file  Form  EIA-782B, 
the  "Resellers'/Retailers'  Monthly 
Petroleum  Product  Sales  Report."  In 
considering  this  request,  the  DOE  found 
that  the  firm  was  not  suffering  gross 
inequity  or  serious  hardship.  Therefore, 
the  DOE  denied  the  Big  Little  Stores' 
Application  for  Exception. 

Implemmtation  for  Special  Refund 
Procedures 

Western  Asphalt  Service,  Inc.,  et  al., 
7/1 7/95  LEF--0047  et  al. 
The  DOE  issued  a  Decision  and  Order 
implementing  procediures  for  the 
distribution  of  $29,376,255.50  (plus 
accrued  interest)  obtained  from  Western 
Asphalt  Service,  Inc.,  Gray  Trucking 
Company,  William  Valentine  &  Sons, 
Inc.,  Dorchester  Master  Limited 
Partnership,  Howell  Corporation,  Placid 
Oil  Company,  Eton  Trading 
Corporation.  These  funds  were  remitted 


purchasers  of  refined  products,  40% 
will  be  distributed  to  the  federal 
government,  and  40%  to  the  states. 

Personnel  Security  Hearing 

Albuquerque  Operations  Office, 
7/21/95,  VSO-0023,  VSZ-0003, 
VSZ-0004 
A  Hearing  Officer  ft^m  the  Office  of 
Hearings  and  Appeals  issued  an 
Opinion  regarding  the  eligibility  of  an 
individual  for  access  authorization 
under  the  provisions  of  10  C.F.R.  Part 
710.  As  preliminary  matters,  a  motion  to 
dismiss  the  proceeding  for  lack  of 
authority  and  a  motion  to  strike  certain 
documentary  evidence  were  denied. 
The  Hearing  found  that  although  the 
individual  has  used  marijuana  a  limited 
number  of  times  over  a  20-year  period, 
his  subsequent  rehabilitation  from  that 
behavior  mitigated  the  DOE's  security 
concerns.  The  Hearing  Officer  also 
found,  however,  that  the  individual  had 
misrepresented  his  marijuana  use  to  the 
DOE  by  omitting  significant  information 
bom  forms  and  at  interviews,  and  that 
the  DOE's  security  concerns  regarding 
this  behavior  were  not  overcome  by  any 
mitigating  factors.  Accordingly,  the 
Hearing  Officer  found  that  the 
individual's  access  authorization  should 
not  be  restored. 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 


by  each  firm  to  the  DOE  to  settle 

possible  pricing  violations  with  respect      which  are  not  summarized.  Copies  of 
to  sales  of  crude  oil.  The  DOE  the  full  texts  of  the  Decisions  and 

determined  that  these  monies  will  be  Orders  are  available  in  the  Public 

distributed  in  accordance  with  the  Reference  Room  of  the  Office  of 

DOE's  Modified  Statement  of  Hearings  and  Appeals. 

CJTY  OFCAhfTON ^  RF272-97125 

CRUDE  OIL  SUPPLEMENTAL  REFUND  DISTRIBUTION  '.".'". """ RB272-12 

CRUDE  OIL  SUPPLEMENTAL  REFUND  DISTRIBUTION  RB272-21 

CRUDE  OIL  SUPPLEMENTAL  REFUND  DISTRIBUTION  _  RB272-19 

CRUDE  OIL  SUPPLEMENTAL  REFUND  DISTRIBUTION  „.  .  " RB272-23 

CRUDE  OIL  SUPPLEMENTAL  REFUND  ' ' RB272-28 

CRUDE  OIL  SUPPLEMENTAL  REFUND  DISTRIBUTION  '..  ". '^"'' RB272-26 

CRUDE  OIL  SUPPLEMENTAL  REFUND  DISTRIBUTION  '    "*** " RB272-16 

DALCO  PETROLEUM.  INC/GREAT  PLAINS  GAS  .        " * RF?4II_it 

S;^S'iSKJ!' '• :.::::::::::::::::::::::::::::::::::::::::::::  RKZTti? 

M.a.A.U.  f^  El  AL  , „ RP977_flK<iA1 

MARION  COUNTY,  KY  ET  AL  .  "" *" " RF272lqS47S 

McLOUD  SCHOOL  DISTRICT.  OKLAHOMA  ET  AL  ""Z RF272I954SI 

METROPOLITAN  PETROLEUM  &  FUEUZINN  COMPANIES.  INC RF349-21 

MOHASCO  CARPET  CORPORATION „ "        """" """" Rr.272-in« 

MOHAWK  CGMMERCL\L  CARPET * '"■  0^72-300 

MOHASCO  CARPET  CORPORATION "  "  ] "" Rr272-iin 

SUPERIOR  K^^ITS  ET  AL  S'" ' ' "'  RF272-77^?<i  n7/9n/Q.t 

IS'^,'^  (jejE^y;  ifAco  ET  AL  — : :::::::::::::::::::::::::::::::::::::::::::  SLfiISS       omTi 

PLJiuuLi  bl  AL  „ „ , RF272-86349  07/19/95 


07/17/95 
07/17/95 
07/17/95 
07/17/95 
07/19/95 
07/19/95 
07/19/95 
07/20/95 
07/17/95 
07/19/95 
07/19/95 
07/19/95 
07/19/95 
07/19/95 
07/17/95 


TOMS  RIVER 


Dismissals 


The  folio  Mong  submissions  were  dismissed: 
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Name 


BUCK'S  TRUCK  STOP.  INC ,- — 

CITY  OF  SANGER  •.. 

KALAMA  CHEMICAL.  INC ™ 

McREE  TEXACO  &  DRIVE  IN  GROCERY 

OLD  TOWN  PLAZA  SERVICE  STATION  

RICHMOND.  FREDERICKSBURG,  AND  POTOMAC  RAILROAD  CO. 


Case  No. 


RF315-10189 
RF272-96104 
RF272-90203 
RF321-14130 
RF304-14463 
RF321-14111 


[FR  Doc.  96-22491  Filed  9-3-96;  8:45  am) 
BUlMQCOOe  6450-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-00450;  FRL-5395-1] 

Food  Safety  Advisory  Committee; 
Open  Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  As  required  by  section  9  of 
the  Federal  Advisory  Committee  Act 
(Public  Uw  92-463),  EPA's  Office  of 
Pesticide  Programs  (OPP)  is  giving 
notice  of  the  establishment  of  the  Food 
Safety  Advisory  Committee  (FSAC),  and 
to  announce  a  series  of  FSAC  meetings, 
the  first  of  which  wrill  be  Sepfember  26, 
1996. 

DATES:  The  initial  meeting  vdll  take 
place  September  26,  1996,  from  9  a.m. 
to  5  p.m..  Subsequent  meetings  will  be 
held  on  October  22  and  23,  November 
14  and  15,  and,  if  necessary,  December 
4, 1996. 

ADDRESSES:  The  meetings  will  be  held 
at:  The  Green  Room  (next  to  Rm.  3204) 
of  the  Ariel  Rios  Federal  Office 
Building,  1200  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20044. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Margie  Fehrenbach.  Designated 
Federal  Official,  or  Carol  Peterson, 
Office  of  Pesticide  Programs  {7501C), 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  1119.  Crystal  Mall  #2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA 
22202,  (703)  305-7090;  e-mail: 
fehrenbach.margie@epamail.epa.gov  or 
peterson.carol@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Food  Quality  Protection  Act 
(FQPA),  signed  into  law  on  August  3, 
1996,  (Public  Law  104-170)  amends  the 
Federal  Insecticide,Fungicide,  and 
Rodenticide  Act  (FIFRA)  and  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA)  to  provide  greater  protection 
for  U.S.  consimiers,  particularly  infants 


and  children.  EPA  is  forming  the  FSAC 
to  provide  a  structured  environment  for 
exchange  of  information  and  ideas  on 
regulatory,  policy,  and  implementation 
issues.  These  discussions  will  assist 
EPA  in  the  implementation  of  the  new 
food  safety  statute  and  are  essential  if 
EPA  is  to  be  responsive  to  the  needs  of 
the  public  and  the  affected  industry. 

n.  Participation 

The  FSAC  will  be  composed  of  a 
balanced  group  of  participants  from  the 
following  sectors:  pesticide  user  and 
commodity  groups;  environmental/ 
public  interest  groups,  including  the 
general  public;  federal  and  state 
governments;  academia;  industry;  the 
public  health  community;  and 
congressional  offices. 

FSAC  meetings  will  be  open  to  the 
public.  Statements  by  observers  are 
welcome.  Oral  statements  will  be 
limited  to  three  minutes,  and  it  is 
preferred  that  only  one  person  present 
the  statement.  In  the  event  that  there  are 
more  people  wanting  to  speak  than  time 
will  allow,  written  statements  will  be 
accepted  at  the  time  of  the  meeting.  In 
addition,  any  person  who  wishes  to  file 
a  written  statement  can  do  so  before  or 
after  an  FSAC  meeting.  These 
statements  will  become  part  of  the 
permanent  file  and  will  be  available  to 
FSAC  members  for  their  information. 

Materials  relating  to  the  Food  Safety 
Advisory  Committee  will  be  maintained 
in  a  public  record.  These  materials  will 
be  available  for  inspection  from  8  a.m. 
to  4  p.m.  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Rm.  1132  of  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Highway,  Arlington.  VA  22202,  (703) 
305-5805. 

m.  Meeting  Schedule 

The  first  meeting  of  the  FSAC  will  be 
held  on  September  26,  1996,  in  the 
Green  Room  of  the  Ariel  Rios  Federal 
Office  Building  (next  to  Room  3204), 
1200  Pennsylvania  Avenue,  NW., 
Washington,  DC  20044.  Subsequent 
meetings  have  been  scheduled  for 
October  22  and  23,  November  14  and 


15.  and,  if  necessary,  December  4, 1996, 
in  the  same  location.  Agendas  and 
background  materials  will  be  available 
two  weeks  prior  to  the  meeting  from 
Martha  Tableman,  PhD.,  telephone: 
(970)  468-5822,  fax:  (970)  262-0152.  e- 
mail:  mtableman@keystone.org. 

List  of  Subjects 

Environmental  protection. 
Dated:  August  27, 1996. 

Daniel  M.  Barolo, 

Director,  Office  of  Pesticide  Programs. 

[FR  Doc.  96-22506  Filed  9-3-96;  8:45  am] 
BILUNOCOOE  eSM-60-f 

[FRL-8603-0] 

Contractor  Access  to  Confidential 
Business  Information  Under  the  Clean 
Air  Act 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  The  EPA  has  authorized  the 
following  contractors  for  access  to 
information  that  has  been,  or  will  be, 
submitted  to  EPA  under  section  114  of 
the  Clean  Air  Act  (CAA)  as  amended.  (1) 
Environmental  Consulting  and  Research 
(EC/R)  Incorporated,  3721-D  University 
Drive,  Durham,  North  Carolina  27707, 
contract  number  68D60008,  (prime 
contractor);  (2)  Environmental 
Investigations,  2327  Englert  Drive.  Suite 
1,  Durham,  North  Carolina  27713, 
contract  number  68D60008, 
(subcontractor). 

Some  of  the  information  may  be 
claimed  to  be  confidential  business 
information  (CBI)  by  the  submitter. 
DATES:  Access  to  confidential  data 
submitted  to  EPA  will  occur  no  sooner 
than  ten  days  after  publication  of  this 
notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Doris  Maxwell,  Document  Control 
Officer.  Office  of  Air  Quality  Planning 
and  Standards  (MD-13).  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711,(919)541-5312. 
SUPPLEMENTARY  INFORMATION:  The  EPA 
is  issuing  this  notice  to  inform  all 
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submitters  of  information  under  section 
114  of  tlie  CAA  that  EPA  may  provide 
the  above  mentioned  contractors  access 
to  these  materials  on  a  need-to-know 
basis.  These  contractors  will  provide 
.technical  subport  to  the  Office  of  Air 
Quality  Plaiming  and  Standards 
(OACyS)  injeconomic  impact 
assessment  for  Federal  Air  Pollution 
Control  Regulations. 

In  accordatice  with  40  CFR  2.301(h}, 
EPA  has  determined  that  each 
contractor  requires  access  to  CBI 
submitted  tojEPA  under  sections  112 
and  114  of  the  CAA  in  order  to  perform 
work  satisfat^orily  under  the  above 
noted  contracts.  The  contractors' 
personnel  wjll  be  given  access  to 
information  Submitted  under  section 
114  of  the  CAA.  Some  of  the 
information  tnay  be  claimed  or 
determined  tio  be  CBI.  The  contractors' 
personnel  will  be  required  to  sign 
nondiscIosu|e  agreements  and  will  be 
briefed  on  appropriate  security 
procedures  before  they  are  permitted 
access  to  CBI  All  contractor  access  to 
CAA  CBI  wiD  take  place  at  the 
contractors'  ^cility.  Each  contractor 
will  have  appropriate  procedures  and 
facilities  in  place  to  safeguard  the  CAA 
CBI  to  which  the  contractor  has  access. 

Clearance  lor  access  to  CAA  CBI  is 
scheduled  tojexpire  on  September  30, 
1998  under  aontract  68E>40099  and  on 
September  3(1. 1997  under  contract 
68D40107. 

Dated:  August  23, 1996. 
Mary  D.  Nicfacis. 

Assistant  Adnrnnistrator  for  Air  and 
Radiation. 

IFR  Doc.  96-2^382  Filed  9-3-96;  8:45  ami 

BILUNQ  COOC  t6$a-S0-P 


[FRL-660&-2] 
I 
Guidelines  f<>r  Implementing  the 
Hardship  Grants  Program  for  Rural 
Communitiea 


AGENCY:  Envf-onmental 

Agency. 

ACTION:  Notice 


Protection 
of  availability. 


SUMMARY:  Th  }  Environmental  Protection 
Agency  is  making  Guidelines  for 
Implementin; ;  the  Hardship  Grants 
Program  for  I  ural  Communities 
available  for  )ublic  review  and 
comment.  Mt  mbers  of  the  public  can 
obtain  a  copy  of  the  Guidelines  by 
telephonmg  ( 202)  260-2268  and  leaving 
a  name  and  n  ailing  address.  Interested 


parties  may  also  view  or  download  a 
copy  of  the  Guidelines  via  Internet,  at 
either  the  Environmental  Protection 
Agency  Homepage  under  "What's  New" 
(http://www.epa.gov/WhatsNew.html), 
or  on  the  Office  of  Water  Homepage 
under  "What's  New"  (http:// 
www.epa.gov/OW/sec8). 
DATES:  Comments  on  the  Guidelines 
must  be  received  by  October  21, 1996. 
ADDRESSES:  Address  comments  to 
Sheila  Hoover  (4204),  Environmental 
Protection  Agency,  4P1  M  Street  SW., 
Washington,  IX  20460,  or  via  Internet  at 
hoover.sheila@epamail.epa.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheila  Hoover  (4204),  Environmental 
Protection  Agency,  401  M  Street  SW., 
Washington,  DC  20460,  (202)  260-2268. 
SUPPLEMENTARY  INFORMATION:  These 
guidelines  implement  a  $50  million 
grant  program  contained  in  the 
Omnibus  Consolidated  Rescissions  and 
Appropriations  Act  of  1996  (Pub.  L. 
104-134).  The  Agency  will  make  grants 
to  states,  which  in  turn  can  provide 
assistance  to  improve  wastewater 
treatment  services  in  poor,  rural 
communities  with  populations  of  3,000 
or  fewer  where  such  sei;yices  are 
currently  inadequate.  The  Hardship 
Grants  Program  for  Rural  Communities 
will  be  coordinated  with  the  Clean 
Water  Act  State  Revolving  Fund  (SRF) 
program  and  in  accordance  with  the 
SRF  program  regulations  at  40  CFR  Part 
35,  Subpart  K  and  existing  Agency  grant 
regulations  and  procedures,  including 
40  CFR  Part  31. 

Dated:  August  28, 1996. 
Michael  B.  Cook, 

Director,  Office  of  Wastewater  Management. 
IFR  Doc.  96-22504  Filed  9-3-96;  8:45  am) 
UUMQ  COOC  6sao-sa-p 

[OPP-30418;  FRL-5391-0] 

Certain  Companies;  Applications  to 
Register  Pesticide  Products 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  receipt 
of  applications  to  register  pesticide 
products  containing  active  ingredients 
not  included  in  any  previously 
registered  products  pursuant  to  the 
provisions  of  section  3(c)(4)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 


DATES:  Written  comments  must  be 
submitted  byOctober  4, 1996. 

ADDRESSES:  By  mail,  submit  written 
comments  identified  by  the  document 
control  number  (OPP-304181  and  the 
file  symbol  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Divisions  (7506C),  Office  of 
Pesticide  Programs,  Envirorunental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Environmental  Protection 
Agency,  Rm.  1132,  CM  #2,  1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASai  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  be  accepted  on 
disks  in  Wordperfect  in  5.1  file  format 
or  ASCII  file  format.  All  comments  and 
data  in  electronic  form  must  be 
identified  by  the  docket  number  [OPP- 
30418].  No  "Confidential  Business 
Information"  (CBI)  should  be  submitted 
through  e-mail.  Electronic  comments  on 
this  notice  may  l>e  filed  online  at  many 
Federal  Depository  Libraries.  Additional 
information  on  electronic  submission 
can  be  found  below  in  this  document. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Biopesticides  and  Pollution 
Prevention  Division  (7501W),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St.,  SW.,  ' 
Washington,  DC  20460. 

In  person:  Contact  the  person  named 
in  each  registration  at  the  following 
office  location/telephone  niunber: 
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Contact  Person 


Rita  Kumar, 


Paul  Zut>koff, 


Office  locationrtelephone  number 


5th    Fl,   CS   #1    (703-30a-8291);    e-mail: 
kumar.rita@epamail.epa.gov. 


5th    Fl,    CS   #1    (703-308-5694);    e-mail: 
zubl(off.paul@eparnail.epa.gov. 


Address 


Environmental  Protection  Agency 
WestfleW  Building  North  Tower 
2800  Crystal  Dnve 
Arlington,  VA  22202 

-Do- 


SUPPLEMENTARY  INFORMATION:  EPA 
received  applications  to  register 
pesticide  products  containing  active 
ingredients  not  included  in  ^y 
previously  registered  products  pursuant 
to  the  provisions  of  section  3(c)(4)  of 
FIFRA.  Notice  of  receipt  of  the 
applications  does  not  imply  a  decision 
by  the  Agency  on  the  applications. 

Products  Containing  Active  Ingredients 
Not  Included  In  Any  Previously 
Registered  Products 

1.  File  Symbol:  62552-RE.  Applicant: 
Agridyne  Technologies,  Inc.  2401  S. 
Foothill  Drive.  Salt  Lake  City.  UT 
84109.  Product  name:  Daza  Technical. 
Biological  Insecticide.  Active 
ingredient:  Dihydroazadirachtin  at  17.5 
percent.  Proposed  classification/Use: 
None.  For  manufacturing  use  only.  (Paul 
Zubkoff) 

2.  File  Symbol:  62552-RG.  Applicant: 
AgriDyne  Technologies,  Inc.  Product 
name:  Daza  EC.  Biological  Insecticide. 
Active  ingredient:  Dihydroazadirachtin 
at  3.0  percent.  Proposed  classification/ 
Use:  None.  For  indoor  and  outdoor  use 
on  ornamentals,  turf,  agronomic  and 
horticultural  crops.  (Paul  Zubkoff)  '' 

3.  File  Symbol:  62552-RU.  Applicant: 
AgriDyne  Technologies,  Inc.  Product 
name:  Daza  4.5  WDG.  Biological 
Insecticide.  Active  ingredient: 
Dihydroazadirachtin  at  4.5  percent. 
Proposed  classification/Use:  None.  For 
indoor  and  outdoor  use  on  ornamentals, 
turf,  agronomic  and  horticultural  crops. 
(Paul  Zubkoff) 

4.  File  Symbol:  68822-R.  Applicant: 
Tiittle  Apiary  Laboratory.  3030  Lewis 
River  Road.  Woodland.  WA  98674. 
Product  name:  Mite  Solution. 
Insecticide.  Active  ingredient:  Tea  tree 
oil.  a  natural  plant  extract,  at  5  percent. 
Proposed  classification,'Use:  None.  For 
mite  control  in  honey  bee  populations. 
(Rita  Kumar) 

Notice  of  approval  or  denial  of  an 
application  to  register  a  pesticide 
product  will  be  armounced  in  the 
Federal  Register.  The  procedure  for 
requesting  data  will  be  given  in  the 
Federal  Register  if  an  application  is 
approved. 

Conmients  received  within  the 
specified  time  period  will  be  considered 


before  a  final  decision  is  made; 
comments  received  after  the  time 
specified  will  be  considered  only  to  the 
extent  possible  without  delaying 
processing  of  the  application. 

A  record  has  been  established  for  this 
notice  under  docket  number  (OPP- 
304181  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Rm.  1132  of  the 
Public  Response  and  Program  Resources 
Branch.  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Highway.  Arlington,  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docket@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

Written  comments  filed  pursuant  to 
this  notice,  will  be  available  in  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division  at  the 
address  provided  irom  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays.  It  is  suggested  that 
persons  interested  in  reviewing  the 
application  file,  telephone  this  office  at 
(703-305-5805).  to  ensure  that  the  file 
is  available  on  the  date  of  intended  visit. 

Authority:  7  U.S.C  136. 


List  of  Subjects 

Environmental  protection.  Pesticides 
and  p>ests.  Product  registration. 
Dated:  August  20. 1996. 

Janet  L.  Andersen, 

Aoting  Director,  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Programs. 

(FR  Doc.  96-22243  Filed  9-3-96;  8:45  ami 

BILLMO  CODE  6S60-S0-F 

[OPP-30419;  FRL-5392-1] 

S.C.  Johnson  and  Son;  Applications  to 
Register  Pesticide  Products 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  This  notice  armounces  receipt 
of  applications  to  register  pesticide 
products  containing  a  new  active 
ingredient  not  included  in  any 
previously  registered  products  pursuant 
to  the  provisions  of  section  3(c)(4)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 
DATES:  Written  comments  must  be 
submitted  by  October  4,  1996. 
ADDRESSES:  By  mail,  submit  written 
comments  identified  by  the  document 
control  number  (OPP-304191  and  the 
file  symbol  to:  Public  Response  and 
Program  Resources  Branch.  Field 
Operations  Divisions  (7506C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Environmental  Protection 
Agency,  Rm.  1132,  CM  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  be  accepted  on 
disks  in  Wordperfect  in  5.1  file  format 
or  ASCn  file  format.  All  comments  and 
data  in  electronic  form  must  be 
identified  by  the  docket  number  [OPP- 
30419).  No  "Confidential  Business 
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Information"  (CBI)  should  be  submitted 
through  e-ma^l.  Electronic  comments  on 
this  notice  nujy  be  filed  online  at  many 
Federal  Depository  Libraries.  Additional 
information  op  electronic  submission 
can  be  found  below  in  this  document. 
Infonnatioi)  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  t^  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Infotmation"  (CBI). 
Information  s<>  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  m^ust  be  submitted  for 
inclusion  in  tHe  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  wil|  be  available  for  public 
inspection  in  tsn.  1132  at  the  address 
given  ab>ove,  from  8  a.m.  to  4:30  p.m., 
Monday  throi^  Friday,  excluding 
holidays.         ' 

FOn  FURTHER  INFORMATION  CONTACT:  By 
mail:  Richard  Keigwin,  Product 
Manager  (PM  tO).  Registration  Division 
(7505C),  Offic0  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW.,  Washington,  DC  20460. 
Office  locatioh  and  telephone  number: 
Rm.  210,  CM  ^2, 1921  Jefferson  Davis 
Hwy,  Arlingtoti,  VA  22202.  (703)  305- 
6788;  e-mail: 

keigwin.richatd@epamail.epa.gov. 
SUPPt£MENTARnr  INFORMATION:  EPA 
received  applications  to  register 
pesticide  protects  containing  an  active 
ingredient  notlincluded  in  any 
previously  registered  products  pursuant 
to  the  provisions  of  section  3(c)(4)  of 
FIFRA.  Notice!  of  receipt  of  these 
applications  dbes  not  imply  a  decision 
by  the  Agency]  on  the  applications. 

Products  Containing  Active  Ingredients 
Not  Included  In  Any  Previously 
Registered  Products 

1.  File  Symljol:  4822-UU.  Applicant: 
S.C.  Johnson  and  Son,  1525  Howe  St., 
Racine.  WI  53403.  Product  name:  Raid 
TVK.  Insecticide.  Active  ingredient: 
Lithium  perfliiorooctane  sulfonate  at 
0.03  percent.  Proposed  classification/ 
Use:  General,  ^or  use  as  a  wasp  and 
hornet  bait  trap. 

2.  File  Symljol:  4822-ULT.  Applicant: 
S.C.  Johnson  and  Son.  Product  name: 
Sulfotine.  Insecticide.  Active  ingredient: 
Lithiimi  perfliiorooctane  sulfonate  at  26 
percent.  Proposed  classification/Use: 
General.  For  manufacturing  purpose 
only.  I 

Notice  of  apbroval  or  denial  of  an 
application  to  Register  a  pesticide 
product  will  be  announced  in  the 
Federal  Register.  The  procedure  for 


requesting  data  will  be  given  in  the 
Federal  Register  if  an  application  is 
approved. 

Comments  received  within  the 
specified  time  period  will  be  considered 
before  a  final  decision  is  made; 
comments  received  after  the  time 
specified  will  be  considered  only  to  the 
extent  possible  without  delaying 
processing  of  the  application. 

A  record  has  been  established  for  this 
notice  under  docket  number  |OPP- 
30419)  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  fit)m  8  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Rm.  1132  of  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  «2, 1921  Jefiierson  Davis 
Highway,  Arlington,  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docket@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  pa[>er  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
doomient. 

Written  comments  filed  pursuant  to 
this  notice,  will  be  available  in  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division  at  the 
address  provided  bom  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays.  It  is  suggested  that 
persons  interested  in  reviewing  the 
application  file,  telephone  this  office  at 
(703-305-5805),  to  ensure  that  the  file 
is  available  on  the  date  of  intended  visit. 

Authority:  7  U.S.C  136. 
List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests.  Product  registration. 


Dated:  August  15, 1996. 

Stephen  L.  Johnson, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

[FR  Doc.  96-22242  Filed  9-3-96:  8:45  am) 

BIUMOCOOC  66aO>60-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collections  Being  Reviewed  by  the 
Federal  Communications  Commission 

August  26, 1996. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
^)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Persons  wishing  to  comment  on 
this  information  collection  should 
submit  comments  by  November  4, 1996. 
ADDRESSES:  Direct  all  comments  to 
Dorothy  Conway,  Federal 
Communications  Commission,  Room 
234, 1919  M  St.,  N.W.,  Washington,  DC 
20554  or  via  internet  to 
dconway@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Dorothy 
Conway  at  202-418-0217  or  via  internet 
at  dconway@fcc.gov. 

SUPPLEMENTARY  INFORMATION: 

OMB  Approval  No.:  None. 
Title:  Policy  and  Rules  Concerning  the 
Interstate,  Interexchange  Marketplace, 
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CC  Docket  No.  96-61  (Integrated  Rate 
Plans). 

Form  No.:  N/A. 

Type  of  Review:  New  Collection. 

Respondents:  businesses  or  other  for 
profit. 

Number  of  Respondents:  6. 

Estimated  Hour  Per  Response:  70 
hours. 

Total  Annual  Burden:  720  hours. 

Needs  and  Uses:  Section  254(g)  of  the 
1934  Communications  Act,  as  amended, 
and  our  rules  extend  rate  integration  to 
all  U.S.  territories  and  possessions.  We 
will  require  certain  carriers  to  submit  no 
later  than  February  1, 1997,  preliminary 
plans  to  achieve  rate  integration  by 
August  1, 1997,  and  final  plans  no  later 
than  Jime  1, 1997.  these  plans  will 
permit  the  Commission  to  review 
progress  toward  achieving  rate 
integration. 

Federal  Communications  Commission. 
William  F.  Caton, 
Acting  Secretary. 
IFR  Doc.  96-22428  Filed  9-3-96:  8:45  am] 

BILLING  COOE  STIS-OI-P 


FEDERAL  FINANCIAL  INSTITUTIONS 
EXAMINATION  COUNCIL 

Schedule  on  Trust  Income  and 
Expense 

agency:  Federal  Financial  Institutions 
Examination  Council. 
action:  Final  action. 

summary:  The  Federal  Financial 
Institutions  Examination  Council 
(FFIEC) '  has  approved  the  addition  of 
Schedule  E,  "Fiduciary  Income 
Statement,"  to  the  Annual  Report  of 
Trust  Assets  (form  FFIEC  001),  effective 
for  the  December  31. 1996,  report  date. 
The  new  trust  income  statement  must  be 
completed  only  by  those  banks  and 
savings  associations  with  $100  million 
or  more  in  total  trust  assets  and  by  all 
nondeposit  trust  companies.  In  general, 
institutions  will  report  trust  fees  by  type 
of  trust  account,  three  general  categories 
of  expense,  and  the  amount  of 
settlements,  surcharges,  and  other  losses 
gross  and  net  of  recoveries.  If  an 
institution's  aggregate  losses  are 


'The  FFIEC  consists  of  representatives  from  the 
Board  of  Governors  of  the  Federal  Reserve  System 
(Board),  the  Federal  Deposit  Insurance  Corporation 
(FDIC).  the  Office  of  the  Comptroller  of  the 
Currency  (OCC),  the  Office  of  Thrift  Supervision 
(OTS)  (referred  to  as  the  "agencies"),  and  the 
National  Credit  Union  Administration.  However, 
this  reporting  requirement  is  not  applicable  to 
credit  unions.  Section  1006(c)  of  the  Federal 
Financial  Institutions  Examination  Council  Act 
requires  the  FFIEC  to  develop  uniform  reporting 
standards  for  federally-supervised  financial 
institutions. 


$100,000  or  more  in  any  year, 
individual  losses  of  $10,000  or  more 
must  be  reported  by  type  of  account. 
The  information  reported  by  individual 
institutions  in  Schedule  E  will  not  be 
publicly  available,  but  aggregate  data 
will  be  published  by  the  FFIEC.  The 
new  trust  income  schedule  is  intended 
to  enable  the  agencies  to  better  target 
their  supervision  of  trust  activities  to 
those  areas  that  pose  greater  risk  to 
institutions. 

EFFECTIVE  DATE:  For  the  Annual  Report 
of  Trust  Assets  (form  FFIEC  001)  to  be 
prepared  as  of  December  31, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

Board:  Donald  R.  Vinnedge,  Manager. 
Trust  Activities  Program.  (202)  452- 
2717;  William  R.  Stanley,  Supervisory 
Trust  Analyst.  Trust  Activities  Program. 
(202) 452-2744. 

FDIC:  John  F.  Harvey.  Trust  Review 
Examiner,  Division  of  Supervision, 
(202) 898-6762. 

OCC:  William  F.  Granovsky,  National 
Bank  Examiner,  Fiduciary  Activities, 
(202) 874-4447. 

OTS:  Larry  A.  Clark,  Program 
Manager,  CompUance  and  Trust,  (202) 
906-5628. 

SUPPLEMENTARY  INFORMATION: 

Background 

There  are  approximately  3,000  banks, 
savings  associations,  and  trust 
companies  that  actively  engage  in  trust 
activities.  These  institutions 
administered  $11.6  trillion  of  assets  as 
of  December  31. 1994.  or  nearly  three 
times  the  commercial  banking 
industry's  on-balance  sheet  assets.  The 
information  that  the  agencies  have  been 
collecting  from  institutions  engaging  in 
trust  activities  has  been  limited  to  data 
reported  in  the  Annual  Report  of  Trust 
Assets  (form  FFIEC  001)  showing 
discretionary  and  nondiscretionary  trust 
assets  by  various  types  of  accounts. 

The  off-balance  sheet  nature  of 
fiduciary  activities  has  presented  certain 
impediments  to  the  agencies  in  the 
development  and  implementation  of 
fiduciary  and  related  supervision 
policy.  The  lack  of  uniform,  consistent 
and  industry-wide  information  on 
fiduciary  income  and  expenses  has 
precluded  effective  analysis  of  fiduciary 
p'h)fitability  and  risk  management  for  an 
individual  institution,  a  peer  group,  and 
the  entire  industiy.  It  also  has  hampered 
the  agencies'  ability  to  measure  the  risk 
associated  with  particular  lines  of 
fiduciary  business  and  to  evaluate  the 
functional  activities  causing  losses. 
Thus,  the  agencies  have  not  been  able  to 
ensure  that  they  have  targeted  their 
supervision  of  trust  activities  to  those 


areas  that  pose  greater  risks  to 
institutions. 

Proposed  Schedule  on  Trust  InccHne 
and  Expense 

On  June  29, 1995,  the  FFIEC 
published  a  request  for  comment  on  a 
proposed  Schedule  E,  "Fiduciary 
Income  Statement,"  that  would  be 
added  to  the  Annual  Report  of  Trust 
Assets  and  prepared  on  a  calendar  year 
basis  beginning  with  the  year  ending 
December  31. 1996  (60  FR  34252).  The 
comment  period  closed  on  August  29. 
1995.  

The  FFIEC  proposed  that  this 
schedule  be  required  to  be  filed  by  all 
institutions  with  $100  million  or  more 
in  total  trust  assets  as  reported  on 
Schedule  A.  "Annual  Report  of  Trust 
Assets."  on  form  FFIEC  001.  In  addition, 
all  nondeposit  trust  companies,  whether 
or  not  they  report  any  assets  on 
Schedule  A.  would  be  required  to  file 
Schedule  E.  Under  this  proposal,  less 
than  one  third  of  all  institutions  actively 
engaging  in  trust  activities  were  to  be 
required  to  report  trust  income  and 
expense  on  the  new  schedule,  but  these 
institutions  accounted  for 
approximately  99  percent  of  all  trust 
assets. 

The  proposal  called  for  institutions  to 
provide  a  breakdown  of  fiduciary 
income  along  six  categories  that 
correspond  to  the  existing  account 
classifications  on  Schedule  A,  "Annual 
Report  of  Trust  Assets,"  and  Schedule 
C,  "Corporate  Trusts,"  of  the  form 
FFIEC  001.  This  would  permit  the 
agencies  to  compare  income  data  with 
information  on  assets  managed  and  to 
enhance  their  understanding  of  the 
operations  of  individual  institutions. 

Exp>ense  information  was  proposed  to 
be  broken  out  by  three  categories:  (1) 
Salaries  and  Employee  Benefits,  (2) 
Other  Direct  Expense,  and  (3)  Allocated 
Indirect  Expense.  This  would  permit  the 
development  of  efficiency  or  overhead 
ratios  comparable  to  those  commonly 
used  in  the  analysis  of  commercial  bank 
operations. 

The  proposed  schedule  included  two 
types  of  breakdowns  of  losses  resulting 
from  surcharges  and  settlements  (e.g., 
replenishment  of  losses  incurred  by 
fiduciary  customers).  For  the  first 
breakdown,  these  losses  were  to  be 
separately  reported  for  ten  categories  of 
fiduciary  activities,  including  eight 
types  of  accounts  reported  on  Schedule 
A,  "Annual  Report  of  Trust  Assets,"  and 
corporate  trusts  reported  on  Schedule  C 
of  the  form  FFIEC  001.  For  the  second 
breakdown,  loss  data  were  to  be 
reported  for  three  types  of  losses:  (1) 
Investment,  (2)  Administrative,  and  (3) 
Operational.  If  an  institution  or  group  of 
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institutions  sliow  loss  data  or  trends  in 
loss  data  for  certain  categories  of 
fiduciary  activities  or  certain  types  of 
losses,  this  information  should  help  the 
agencies  deVelop  and  implement 
appropriate  supervisory  policies  and 
examination  emphasis. 

Since  the  trust  income  and  expense 
information  proposed  for  collection 
generally  pertains  to  only  a  portion  of  a 
reporting  institution's  total  operations, 
the  proposal  stated  that  the  data 
reported  in  Schedule  E  by  individual 
institutions  would  be  regarded  as 
confidential  by  the  FFIEC  and  the 
agencies.  Aggregate  information, 
however,  would  be  published  annually 
in  an  FFBEC  publication  entitled  "Trust 
Assets  of  Financial  Institutions." 

Public  Comtnents 

The  FFIEC  solicited  comment  on  all 
aspects  of  tl^  proposed  trust  income 
schedule  and  specifically  requested 
comments  on  seven  issues.  The  FFIEC 
received  58  comments  on  the  proposal. 
56  from  institutions  or  the  parent 
holding  conlpanies  of  institutions  that 
engage  in  trttst  activities  and  two  from 
bank  trade  associations. 

Comments  submitted  by  the  largest 
institutions  dealt  primarily  with  the 
initial  cost  of  establishing  data 
collection  systems  in  environments 
where  many  of  them  are  no  longer 
structured  along  traditional  trust 
business  or  reporting  lines.  Most 
respondents!  of  all  sizes  indicated  that 
required  income  and  expense 
information  was  available,  but  that  it 
might  need  l(o  be  reformatted  to  be  used 
for  reporting  in  the  proposed  schedule 
and  that  the  Ireporting  burden  in  years 
after  the  first  year  would  diminish 
significantly^  Several  respondents 
indicated  thit,  while  available,  expense 
information  might  not  be  meaningful 
due  to  the  wide  variety  of  indirect 
expense  allocation  formulas  in  use 
throughout  tjie  industry.  The 
settlements,  surcharges,  and  other  losses 
portion  of  the  proposed  schedule 
generated  six  comments  indicating  that 
manual  collection  procedures  would 
have  to  be  utilized  because  of  the 
unique  natiute  of  this  information.  The 
confidentialiity  of  the  Schedule  E  data 
was  a  conceip  of  several  respondents. 
The  first  i^ue  for  which  comments 
were  specifi(jally  requested — the 
availability  af  the  information  proposed 
to  be  collected — elicited  comments  from 
13  respondents.  Eleven  of  these 
indicated  th$t  the  information  was 
already  available,  although  three  stated 
that  it  wouldj  have  to  be  obtained 
manually.  Of  ly  two  respondents 
indicated  th^  none  of  the  information 
to  be  collected  in  the  proposed  schedule 


would  be  readily  available.  Four 
respondents  stated  that  the  data  on 
settlements,  surcharges,  and  other  losses 
would  cause  difficulties  because  the 
records  they  maintain  do  not  use  the 
categories  that  were  proposed  in  the 
schedule.  In  addition,  three  respondents 
also  believed  that  the  information  on 
expenses,  gross  losses,  and  recoveries 
was  not  readily  available  to  them  and 
would  be  difficult  to  obtain. 

Only  five  respondents  suppUed 
infOTmation  concerning  the  second  issue 
for  which  comments  were  requested — 
the  cost  and  time  required  to  implement 
any  needed  changes  in  institutions' 
recordkeeping  systems  to  provide  the 
information  requested  in  pro{}osed 
Schedule  E.  Two  of  these  respondents 
indicated  that  there  would  be  little  or  no 
cost  and  time  involved.  One  stated  that 
five  to  six  hours  would  be  needed  while 
another  reported  that  20  hours  would  be 
needed  to  make  the  needed  changes. 
One  respondent  only  stated  that 
extensive  time  plus  changes  to 
computer  systems  would  be  needed  to 
obtain  the  required  information. 

Ten  respondents  commented  on  the 
third  issue  for  which  comments  were 
requested — the  cost  and  time  that  would 
be  required  to  complete  the  proposed 
schedule  each  year  after  the  initial  year. 
Five  of  these  respondents  indicated  that 
there  would  be  either  minimal  or  no 
additional  time  or  cost  involved.  The 
other  five  respondents  gave  cost 
estimates  for  preparing  the  new 
schedule  along  with  time  commitments 
ranging  frt>m  one  hour  to  48  hours  per 
year. 

Seven  commenters  expressed 
opinions  about  the  fourth  issue  for 
which  comment  was  requested — the 
feasibility  of  providing  the  information 
in  the  proposed  schedule  for  the 
calendar  year  ending  December  31, 
1996.  Four  of  these  commenters 
indicated  that  this  would  not  present 
any  problem  for  them  since  the 
information  is  already  available,  with 
one  stating  that  most  banking 
institutions  already  produce  the 
requested  information  in  a  similar 
format.  Two  commenters  indicated  that 
the  schedule  would  not  present  any 
problem  for  them,  provided  that  they 
were  given  sufficient  lead  time.  They 
noted  that  sufficient  lead  time  would 
perhaps  be  12  months.  One  respondent 
stated  that  there  would  be  no  problem 
with  supplying  the  information  with  the 
exception  of  the  proposed  data  on 
settlements,  surcharges,  and  other 
losses. 

Nine  respondents  expressed  opinions 
on  the  fifth  issue  for  which  comment 
was  requested — the  proposed  reporting 
threshold  for  depository  institutions  of 


$100  million  in  total  trust  assets.  Of 
these  nine,  five  indicated  that  the  $100 
million  threshold  was  appropriate  since 
it  would  eliminate  the  small  institutions 
while  including  the  majority  of  trust 
assets.  One  respondent  stated  that 
institutions  below  this  level  should  be 
asked  to  file  the  schedule  on  a  volimtary 
basis.  Three  respondents  stated  that  the 
threshold  level  was  too  low  and  should 
be  raised.  One  respondent  believed  that 
there  should  be  no  threshold  level  and 
that  all  trust  institutions  should  be 
required  to  file  the  schedule. 

Only  three  respondents  commented 
on  the  sixth  issue  for  which  comment 
was  requested — the  proposed 
requirement  that  all  nondeposit  trust 
companies,  regardless  of  size,  file  the 
trust  income  schedule.  Each  respondent 
felt  that  all  of  the  trust  companies 
should  be  required  to  supply  income 
and  expense  information. 

Finally,  seven  respondents  replied  to 
the  seventh  issue  for  which  comment 
was  requested — the  adequacy  and 
clarity  of  the  proposed  instructions. 
Each  one  indicated  that  the  instructions 
were  clearly  written,  adequate  in  scope 
and  detail,  and  easy  to  follow.  No 
suggestions  were  made  for 
improvement. 

A  total  of  fourteen  respondents 
supplied  other  comments  covering  a 
wide  range  of  topics  in  addition  to  those 
detailed  above.  One  objected  to  the 
inclusion  of  allocated  expenses  as  well 
as  to  the  amount  of  detail  required  for 
settlements,  surcharges,  and  other 
losses.  Another  respondent,  however, 
felt  that  there  should  be  a  more  detailed 
breakdown  of  expenses.  One  respondent 
suggested  that  a  threshold  level  should 
be  used  for  the  reporting  of  losses  so 
that  small  items  would  be  eliminated. 
Another  respondent  felt  that  the 
proposed  single  item  on  total  non- 
fiduciary  income,  which  would  be 
applicable  to  non-deposit  trust 
companies  only,  should  be  eliminated 
completely  since  it  is  often  only  an 
estimate.  On  the  other  handt  one 
commenter  feh  that  this  item  should  be 
expanded  to  detail  all  types  of  non- 
fiduciary  income. 

Final  Action 

After  reviewing  the  comments 
received  and  giving  further 
consideration  to  the  issues  involved,  on 
December  15, 1995,  the  FFIEC  approved 
the  addition  of  Schedule  E  to  the 
Annual  Report  of  Trust  Assets  (form 
FFIEC  001),  effective  for  the  December 
31, 1996,  report  date.  All  banks,  savings 
associations,  and  trust  companies 
engaged  in  trust  activities  were  directly 
notified  of  the  FFIEC's  decision  pn 
December  28, 1995,  in  Financial 
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Institutions  Letter  (FIL)  85-95.  Copies  of 
FIL-85-95  may  be  obtained  firom  the 
FDIC's  Office  of  Corporate 
Communications,  Public  Information 
Center,  801 17th  Street,  N.W., 
Washington.  D.C.  20434-0001,  (202) 
416-6940. 

As  proposed,  the  new  trust  income 
statement  must  be  completed  only  by 
those  depository  institutions  with  $100 
million  or  more  in  total  trust  assets  and 
by  all  nondeposit  trust  companies.  Also 
as  proposed,  the  information  reported 
by  individual  institutions  in  Schedule  E 
will  not  be  publicly  available,  but 
aggregate  data  will  be  included  in 
"Trust  Assets  of  Financial  Institutions." 
which  is  published  annually  by  the 
FFIEC. 

However,  the  version  of  Schedule  E 
adopted  by  the  FFIEC  incorporates 
changes  made  to  the  proposal  to  address 
commenters'  concerns  about  reporting 
burden.  First,  the  proposed  breakdown 
of  settlements,  surcharges,  and  other 
losses  by  type  of  loss,  i.e..  Investment, 
Administrative,  and  Operational  Losses, 
was  eliminated.  Second,  a  threshold  of 
$100,000  was  established  for  reporting 
the  breakdown  of  losses  incurred  by 
type  of  fiduciary  activity.  Thus,  only  if 
an  institution's  aggregate  losses  are 
greater  than  $100,000  in  any  year  must 
individual  losses  greater  than  $10,000 
be  reported  by  type  of  fiduciary  activity. 


Finally,  in  recognition  of  the  limited 
amoimt  of  time  between  the  date  of  the 
FFIEC's  final  action  and  the  beginning 
of  the  initial  calendar  year  for  which 
trust  income  statwnent  data  must  be 
compiled,  i.e,  January  1. 1996,  the 
FFIEC  decided  that  institutions  may 
report  reasonable  estimates  in  Schedule 
E  for  1996  if  the  requested  information 
is  not  readily  available.  Institutions 
were  advised  of  this  decision  in  FIL-85- 
95. 

In  approving  the  trust  income 
reporting  requirement,  the  Examination 
Council  noted  that  the  trust  activities  of 
federally-supervised  financial 
institutions  have  grown  substantially  in 
recent  years,  both  in  terms  of  the  types 
and  volume  of  assets  administered  and 
the  variety  and  sophistication  of 
investment  services  offered.  Trust  assets 
administered  by  the  industry  have 
grown  by  74  percent  over  the  five  years 
firom  1989  to  1994,  including  increases 
of  12  percent  from  1992  to  1993  and  10 
percent  from  1993  to  1994.  At  year-end 
1994,  2,892  institutions  administered 
total  trust  assets  of  $11.6  trillion,  with 
the  886  institutions  with  $100  million 
or  more  in  trust  assets  holding  more 
than  99  percent  of  this  total.  Trust 
activities  have  also  been  an  important 
source  of  fee  income  for  financial 
institutions  with  trust  powers.  For  the 


50  largest  bank  holding  companies, 
gross  trust  fee  income  of  $10.8  billion 
was  nearly  20  percent  of  noninterest 
income  in  1994,  and  this  dollar  amount 
was  83  percent  higher  than  the  $5.9 
billion  in  trust  fee  income  earned  in 
1989. 

Papenrork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
chapter  35),  the  current  Annual  Report 
of  Trust  Assets  required  from  those 
institutions  with  trust  powers  and  under 
the  supervision  of  one  of  the  agencies 
has  been  submitted  to,  and  approved  by, 
the  U.S.  Office  of  Management  and 
Budget  (0MB).  (OMB  Control  Numbers: 
for  the  Board.  7100-0031;  for  the  OCC, 
1557-0127;  for  the  FDIC,  3064-0024; 
and  for  the  OTS,  155(M)026.)  Each  of 
the  agencies  is  submitting  the  Annual 
Report  of  Trust  Assets,  revised  to 
include  Schedule  E,  "Fiduciary  Income 
Statement,"  to  OMB  for  its  review. 

Schedule  E  and  its  accompanying 
(draft)  instructions  are  illustrated  as 
follows: 

Dated:  August  29. 1996. 

Joe  M.  Qeaver, 

Executive  Secretary,  Federal  Financial 
Institutions  Examination  Council. 

BILLMO  CODE  C210-01-P 
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SCHEDULE  E  -  FIDUCIARY  INCOME  STATEMENT 
Reporting  Year  199_  (Confidential  Information) 

'. Dollar  Amounts  in  Thousands 


1. GROSS  FEES,  COMMISSIONS  AND  OTHER  PIDUCIART  INCOME 


(a)  Employee  Benefit  Trust  Accounts 

(b)  Personal  Trust  6  Estate  Accounts 

(c)  Employee  Benefit  Agencies 

(d)  Other  Agency  Accounts 

(e)  Corporate  Trust  £  Agency  Accounts 

(f)  All  Other  Fiduciary  Income 

(g)  Total  Fiduciary  IncoaM  ^Sujb  o/  it 


IC)   through  1(f)) 


2. EXPENSES 

(a)  Salaries  and  Employee  Benefits 

(b)  Other  Direct  Expense 

(c)  Allocated  Indirect  Expense 


(d), Total  Expense  (Sum  of  items  2(m)    through  2(c)) 


3.SBTTtENENTS,  SXntCHAROES  &  OTHER  LOSSES 

(a)  I  Gross  Settlements,  Surcharges  &  Other  Losses • 

(b)  Recoveries  to  Reported  Losses  _^__^____ 
(c) '  Net  Settlements,  Surcharges  &  Losses 

*  (If  the  amount  in  item  3(a)   is  $100  thousand  or  more,   details  of  this  item  must  be 
provided  in  item  7  belov) 

4. MET  dPERATINO  INONIE  (LOSS)  (Item  1(g)  minus  items  2(d)   and  3(c))  


S.CREOIT  FOR  OWH-INSTITXJTION  DEPOSITS 


6. NET  TRUST  INCOME  (LOSS)  (Item  4   plus  item  5) 


7. 


Settleaents,  Surcharges  &  Other  Losses 

(to  be  completed  if  the  amount  in  item  3(a)  above  is  $100  thousand  or  more 
see  instructions) 


Bv  Tvtte  of  Account 
Employee  Benefit  Trust  Accounts 
Personal  Trust  &  Estate  Accounts 
Employee  Benefit  Agencies 
Other  Agency  Accounts 

Corporate  Trust  &  Agency  Accounts   (i) 
All  Other  Activities  (j) 


Pis9re^i0n?ry  Won-Oiscretlonarv 


(a) 
(b) 
(c) 
«J) 


(•) 
(f) 
(9) 
(h) 


(Total,   of  amounts  in  items  7(a)   through   7(j)  must  equal   item  3(a)   above) 


MSMO  ItBM  roil  ENTRT  BY  MOH-DBPOSIT  TROST  COMPANIES  OMLT   -  SEE  IVSTROCTIONS 
8.N0H-lflDCN:iAKT  INCONB 

BILUNQ  CODE  ^0-01-C 
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Annual  Report  of  Trust  Assets — ^Form  FFIEC 
001  Specific  Instructions 

Schedule  E — Fiduciary  Income  Statement 

Who  Must  Report:  This  Schedule  must  be  • 
completed  by  each  financial  institution  with 
more  than  SlOO  million  in  Total  Trust  Assets 
as  reported  on  Schedule  A  (Line  18,  Column 
F).  In  addition,  all  non-deposit  trust 
companies,  whether  or  not  they  report  any 
assets  on  Schedule  A,  must  also  file  Schedule 
E.  Institutions  which  are  not  required  to  file 
Schedule  E  are  encouraged  to  Hie  it  on  a 
voluntary  basis. 

Public  Availability  of  Schedule  E:  The 
information  on  Schedule  E  is  confidential 
and  will  not  be  publicly  available.  The 
aggregate  information  will  be  included  in  the 
annual  FFIEC  publication.  Trust  Asxts  of 
Financial  Institutions. 

Instructions:  Institutions  filing  Schedule  E 
must  complete  all  portions  of  the  Schedule. 
Enter  a  zero  on  any  line  item  that  does  not 
apply  to  your  institution. 

1.  Gross  Fees,  Commission  and  Other 
Fiduciary  Income 

l(a  through  e)  Trust  and  Agency  Accounts 

Gross  fees,  commissions  and  other 
fiduciary  income  data  is  to  be  reported  by 
line  of  business.  Please  refer  to  the 
instructions  for  Schedules  A  and  C  for 
guidance  in  defining  these  lines  of  business. 
For  employee  benefit  trust  accounts,  see 
Schedule  A,  column  A;  for  personal  trust  & 
estate  accounts,  see  Schedule  A,  colunms  B 
and  C;  for  other  agency  accounts.  see~ 
Schedule  A,  column  E;  and  for  corporate 
trust  and  agency  accounts,  see  Schedule  C. 

Fees  received  for  IRA,  Keogh  Plan  or  other 
accounts  that  are  not  administered  by  the 
trust  department  should  be  excluded  from 
this  Schedule.  If  these  accounts  require  the 
bank  to  have  trust  powers,  then  their  fees 
should  be  reported  on  this  Schedule. 

1(f)  All  Other  Fiduciary  Income 

Report  all  other  direct  income  derived  from 
other  fiduciary  sources  not  included  in  any 
of  the  above  categories  (e.g.  12b-l  fees  and 
income  from  providing  fiduciary  services 
under  agreement  with  another  institution). 
Include  all  internal  allocations  of  income  to 
the  trust  function  (such  as  transfer  agent  or 
pension  plan  administration  credits),  except 
for  credits  for  deposits  held  in  own  or 
affiliated  institutions,  which  are  to  be 
reported  on  line  5. 

1(g)  Total  Fiduciary  Income 

The  total  of  lines  1(a)  through  1(f). 

(It  should  be  noted  that  banks  with  more 
than  SlOO  million  in  conunercial  bank  assets 
are  required  to  itemize  "Income  from 
fiduciary  activities"  in  the  quarterly  FFIEC 
Report  of  Condition  and  income  ("Call 
Report")  on  line  5(a)  of  Schedule  RI. 
Instructions  for  fiduciary  income  to  be 
reported  on  line  5(a)  of  Call  Report  Schedule 
RI  differ'fit)m  those  for  line  1(g)  of  this 
Schedule  with  respect  to  allocated  income. 
Consequently,  banks  should  be  aware  that 
the  amounts  ref)orted  in  these  two  items  will 
diffier  by  the  amount  of  such  allocated 
income.) 


2.  Expenses 

2(a)  Salaries  and  Employee  Benefits 

Include  salaries,  bonuses,  hourly  wages, 
overtime  pay,  and  incentive  pay  for  officers 
and  employees  of  the  trust  department.  If 
officers  or  employees  spend  only  a  pwrtion  of 
their  time  in  the  trust  department,  allocate 
that  proportional  share  of  their  salaries  and 
employee  benefits.  Expenses  associated  with 
employee  benefit  plans  (pension,  profit- 
sharing,  401(k),  ESOP,  etc.),  health  and  lifs 
insurance.  Social  Security  and 
unemployment  taxes,  tuition  reimbursement, 
and  all  other  so-called  fringe  benefits,  should 
be  included  on  this  line. 

(b)  Other  Direct  Expense 

In  general,  direct  expenses  are  immediately 
identifiable  as  costs  expended  for  and  under 
the  control  of  the  trust  function.  These 
include  expenses  related  to  the  use  of  trust 
premises,  nimiture,  fixtures,  and  equipment, 
as  well  as  depreciation/amortization, 
ordinary  rejiairs  and  maintenance,  service  or 
maintenance  contracts,  utilities,  lease  or 
rental  payments,  insurance  coverage,  and  real 
estate  and  other  property  taxes  if  they  are 
directly  chargeable  to  the  trust  function. 

2(c)  Allocated  Indirect  Expense 

Allocated  indirect  expenses  are  those 
charged  to  the  trust  function  from  other 
departments  of  the  institution  as  reflected  in 
the  institution's  internal  management 
accounting  system.  These  include  any 
allocation  for  the  trust  function's 
proportionate  share  of  corporate  expenses 
that  cannot  be  directly  charged  to  particular 
departments  or  functions.  If  the  institution's 
internal  accounting  system  is  not  able  to 
provide  this  information,  the  institution  may 
use  a  reasonable  alternate  method  to  estimate 
■  indirect  expenses. 

Indirect  expenses  include  audit  and 
examination  fees,  marketing,  charitable 
contributions,  customer  parking,  holding 
company  overhead,  and,  in  many  cases, 
functions  such  as  personnel,  corporate 
planning,  and  corporate  financial  staff.  Other 
indirect  expenses  include  the  trust  function's 
proportionate  share  of  building  rent  or 
depreciation,  utilities,  real  estate  taxes,  and 
insurance. 

If  no  direct  expense  is  shown  for 
occupancy  on  line  2(b)  and  the  institution's 
internal  accounting  system  does  not  provide 
an  allocated  amount,  an  allocated  occupancy 
expense  based  on  proportionate  floor  space 
used  by  the  trust  function  or  some  other 
reasonable  alternate  method  should  be 
shown  on  line  2(c). 

2(d)  Total  Expense 

The  total  of  lines  2(a)  through  2(c). 

3.  Settlements.  Surcharges  Sr  Other  Losses 

See  the  instructions  for  line  7  for 
information  about  the  reporting  of 
settlements,  surcharges  and  other  losses. 

3(a)  Gross  Settlements,  Surcharges  &  Other 
Losses 

Report  the  total  losses  prior  to  any 
adjustments  for  recoveries.  If  the  amount 
shown  on  this  line  is  $100,000  or  more,  a 
breakdown  of  this  amount  should  be  shown 
on  line  7  below.  The  amount  shown  on  this 


line  should  then  agree  to  the  total  of  the 
details  shown  in  that  box. 

3(b)  Recoveries  to  Reported  Losses 

Show  all  recoveries  received  on  reported 
losses,  including  recoveries  on  prior  years' 
losses. 

3(c)  Net  Settlements,  Surcharges  &  Losses 

Line  3(a)  less  3(b). 

4.  Net  Operating  Income  (Loss) 

Line  1(g)  minus  lines  2(d)  and  3.  If  the 
result  is  less  than  zero,  the  figure  should  be 
shown  in  parentheses. 

5.  Credit  For  Own-Institution  Deposits 

Uninvested  cash  belonging  to  fiduciary 
accounts  is  available  to  the  commercial 
banking  side  of  the  institution  for 
investment,  trust  functions  are  often  given . 
credit  for  the  use  of  these  monies.  When  this 
credit  is  given  to  the  trust  department  or  trust 
company  as  part  of  the  bank's  profit  tracking 
system,  it  should  be  reported  on  line  5.  Do 
not  include  actual  interest  earned  on 
fiduciary  funds  on  deposit,  as  this  income 
would  normally  belong  to  the  fiduciary 
account. 

6.  Net  Trust  Income  (Loss) 

Report  the  total  amount  of  trust  income  or 
loss,  prior  to  any  income  taxes,  experienced 
by  the  trust  function  for  the  full  year.  The 
number  for  this  line  is  the  result  of  adding 
line  5  to  the  sub-total  shown  on  line  4.  If  the 
total  on  line  6  is  less  than  zero,  the  resulting 
figiuv  should  be  shown  in  ptarentheses. 

7.  Settlements,  Surcharges  Sr  Other  Losses 

This  box  should  only  be  completed  where 
total  settlements,  surcharges  and  other  losses 
for  the  reporting  year  on  line  3(a)  are 
S100,000  or  more.  If  they  are,  report 
individual  gross  losses  of  SI  0,000  or  ore  on 
lines  (a)  through  (j).  Rep>ort  individual  gross 
losses  of  less  than  SlO.OOO  on  line  (j).  These 
amounts  should  not  be  shown  net  of  any 
recoveries  or  insurance  payments.  Legal 
expenses  should  be  included  on  line  2(b)  or 
2(c).  Do  not  include  contingent  liabilities 
related  to  outstanding  litigation. 

Report  settlements,  surcharges,  and  other 
losses  arising  from  errors,  misfeasance  or 
malfeasance  according  to  the  type  of  account 
and  capacity.  The  sum  of  lines  7(a)  through 
7(j)  should  equal  the  total  shown  on  line  3(a) 
above. 

Memo  Item  to  be  Completed  by  Non-Deposit 
Trust  Companies  Only 

8.  Non-Fiduciary  Income 

Stand  alone  or  non-deposit  trust 
companies,  whose  activities  are  limited  to 
providing  fiduciary  services,  may  have 
income  not  directly  attributable  to  the 
furnishing  of  fiduciary  services.  This  income 
should  be  reported  on  this  line  8  as  a  memo 
figure  and  should  not  be  included  in  the  data 
shown  on  lines  1  through  6. 
IFR  Doc.  96-22518  Filed  9-3-96:  8:45  am] 
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FEDERAL  WARmME  COMMISSION 

Security  for  ttie  Protection  of  the 
Public,  Indeninification  of  Passengers 
for  Nonperformance  of  Transportation; 
Notice  of  Fling  an  Application  for 
Certificate  (Performance) 

Notice  is  hereby  given  that  the 
following  h^ve  Rled  an  application  for 
a  Certincatq  of  Financial  Responsibility 
for  IndemnilRcation  of  Passengers  for 
Nonperfonqance  of  Transportation 
pursuant  tojthe  provisions  of  Section  3, 
PubUc  Law  B9-777  (46  U.S.C.  §  817(e)) 
and  the  Feqeral  Maritime  Commission's 
implementing  regulations  at  46  CFR  Part 
540,  as  amended: 
Royal  Venture  Cruise  Line,  Inc.,  2727 

UlmertoniRoad,  Clearwater,  Florida 

34622       i 
Vessel:  SUN  VENTURE 

Dated:  Augiist  29. 1996. 
Joaeph  C  Poldng, 
Secretary. 
(FR  Doc.  96-12497  Filed  9-3-96;  8:45  am] 

BILUNOCOOE  f730-01-M 


Ocean  Frei4lit  Forwarder  License 
Applicants  i 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
application!  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  49  CFR  part  510). 

Persons  kkowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  p  license  are  requested  to 
contact  the  JDfBce  of  Freight  Forwarders, 
Federal  Mai  itime  Commission, 
Washingtor ,  DC  20573. 

AGS  International  Forwarders,  Inc., 
1092  W.  Baltimore  Pike.  West  Grove, 
PA  19390.  Officers:  Andreas  G. 
Steinmeti,  President,  Silke  Steinmetz, 
Secretaryj 

American  {pacific  Cargo  Inc.,  875  Mahler 
Road,  Suite  202,  Burlingame,  CA 
94010.  Officer:  Sam  Wong,  President 

Dated:  Au^st  29. 1996. 
Joseph  C.  Polking, 

Secretary.      , 

[FR  Doc.  96-^2498  Filed  9-3-96;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Banit  Holding  Companies 

The  companies  listed  in  this  notice 
have  apphod  to  the  Board  for  approval, 
pursuant  toithe  Bank  Holding  Company 


Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  comptanies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  witfi  the 
standards  in  section  4  of  the  BHC  Act, 
including  whether  the  acquisition  of  the 
nonbanking  company  can  "reasonably 
be  expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  Any  request  for 

a  hearing  must  be  accompanied  by  a 
statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  27, 
1996. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1 .  Hibemia  Corporation,  New 
Orleans,  Louisiana;  to  merge  with 
Texarkana  National  Bancshares,  Inc., 
Texarkana.  Texas,  and  thereby 
indirectly  acquire  Texarkana  National 
Bank,  Texarkana,  Texas. 

B.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 


South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Hometown  Financial  Group,  Inc., 
Flanagan,  Illinois;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Flanagan 
State  Bank,  Flanagan,  Illinois. 

2.  Northern  Trust  Corporation, 
Chicago,  Illinois;  to  acquire  100  percent  . 
of  the  voting  shares  of  Metroplex 
Bancshares,  Inc.,  Dallas,  Texas,  and 
thereby  indirectly  acquire  Metroplex 
Delaware  Financial  Corporation.  Dallas, 
Texas,  and  Bent  Tree  National  Bank, 
Dallas,  Texas. 

C  Federal  Reserve  Bank  of 
Minneapolis  (Karen  L.  Grandstrand, 
Vice  President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Community  First  Bankshares,  Inc., 
Fargo,  North  Dakota;  to  merge  with 
Mountain  Parks  Financial  Corp., 
Denver,  Colorado,  and  thereby 
indirectly  acquire  Mountain  Parks  Bank, 
Denver,  Colorado. 

2.  Jorgenson  Holding  Company, 
Kenmare,  North  Dakota;  to  acquire  100 
percent  of  the  voting  shares  of  First 
National  Bancshares,  Inc.,  Williston, 
North  Dakota,  and  thereby  indirectly 
acquire  First  National  Bank  &  Trust 
Company  of  Williston,  Williston,  North 
Dakota. 

D.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue.  Kansas 
City,  Missouri  64198: 

1.  Central  Financial  Corporation, 
Hutchinson,  Kansas,  and  Mesquite 
Financial  Corporation,  Mequite, 
Nevada;  to  acquire  52.25  percent  of  the 
voting  shares  of  Mesquite  Financial 
Corporation,  Mesquite,  Nevada,  and 
thereby  indirectly  acquire  Mesquite 
State  Bank  (in  organization),  Mesquite, 
Nevada. 

E.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  MainBancorp,  Inc.,  Austin.  Texas; 
to  become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Maincorp  Intermediate 
Holding  Company,  Inc.,  Wilmington, 
Delaware,  and  thereby  indirectly 
acquire  ROSB  Bancorp,  Inc.,  Red  Oak, 
Texas,  and  MainBank,  Red  Oak,  Texas. 

In  connection  with  this  appHcation, 
Maincorp  Intermediate  Holding 
Company,  Inc.,  Wilmington,  Delaware, 
also  has  appUed  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  ROSB 
Bancorp,  Inc.,  Red  Oak,  Texas,  and 
thereby  indirectly  acquire  MainBank, 
Red  Oak,  Texas. 
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Board  of  Goveraors  of  the  Federal  Reserve 
System.  August  28, 1996. 
Willum  W.  Wiles 
Secretary  of  the  Board 
(FR  Doc.  96-22469  Filed  9-3-96;  8:45  am) 

BILLMO  COOE  tZKMII-f 


Notice  of  Proposals  to  Engage  in 
Permissible  Nont>anking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissit)le  Nonbanldng 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation 
Y,  (12  CFR  Part  225)  to  engage  de  novo, 
or  to  acquire  or  control  voting  sectirities 
or  assets  of  a  company  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanldng  activity 
that  is  listed  in  §  225.25  of  Regulation 
Y  (12  CFR  225.25)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
Once  the  notice  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act,  including  whether 
consummation  of  the  proposal  can 
"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  confficts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  September  17, 1996. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Michael  E.  Collins,  Senior 
Vice  President)  100  North  6th  Street, 
Philadelphia,  Pennsylvania  19105: 


1.  Sun  Bancorp,  Inc.,  Selinsgrove, 
Pennsylvania;  to  engage  de  novo 
through  its  subsidiary,  Anthony  Court 
Associates,  LJ*.,  Bloomsburg, 
Pennsylvania,  in  community 
development  activities,  pursuant  to  § 
225.25(b)(6)  of  the  Board's  Regulation  Y. 

B.  Federal  Reserve  Bank  of  Chicago 

Oames  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1. 1.S.B.  Financial  Corp.,  Oak  Forest, 
Illinois;  to  engage  de  novo  in  making 
and  servicing  loans,  pursuant  to  § 
22S.25(b)(l)  of  the  Board's  Regulation  Y. 

C  Federal  Reserve  Bank  of  St.  Louis 

(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Farmers  Capital  Bank  Corporation, 
Frankfort,  Kentucky;  to  engage  de  novo 
through  its  subsidiary,  FCB  Services, 
Frankfort,  Kentucky,  in  providing  data 
processing  services  to  unaffiliated 
banks,  including,  but  not  limited  to, 
general  ledger,  deposit  systems,  and 
loan  systems,  pursuant  to  §  225.25(b)(7) 
of  the  Board's  Regulation  Y.  The 
geographic  scope  for  these  activities  is 
Kentucky. 

2.  Mountain  Bancshares,  Inc., 
Yellville,  Arkansas;  to  engage  de  novo 
through  its  subsidiary.  The  Bank  of 
Yellville  Financial  Services,  Yellville, 
Arkansas,  in  tax  planning  and 
preparation  to  be  provided  to 
individuals,  businesses,  corporations 
and  nonprofit  organizations,  pursuant  to 
§  225.25(b)(21)  of  the  Board's 
Regulation  Y.  The  geographic  scope  for 
these  activities  is  Marion  County, 
Arkansas  and  contiguous  counties. 

D.  Federal  Reserve  Bank  of 
Minneapolis  (Karen  L.  Grandstrand, 
Vice  President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Citizens  Development  Company, 
Billings  Montana;  to  engage  de  novo  in 
data  processing  services,  pursuant  to  § 
225.25(b)(7)  of  tiie  Board's  Regulation  Y. 
The  geographic  scope  of  this  activity  is 
Iroquois,  South  Dakota. 

E.  Federal  Reserve  Bank  of  Dallas 

(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Plains  Capital  Corporation, 
Lubbock,  Texas;  to  engage  de  novo 
through  its  subsidiary.  Plains  Service 
Corporation,  Lubbock,  Texas,  in  data 
processing,  pursuant  to  §  225.25(b)(7)  of 
the  Board's  Regulation  Y.  The 
geographic  scope  for  this  activity  is 
Texas  and  New  Mexico. 


Board  of  Governors  of  the  Federal  Reserve 
System,  August  28, 1996. 
WilliuB  W.  Wiles 
Secretary  of  the  B/)brd 
(FR  Doc.  96-22470  Filed  9-3-96;  8:45  am) 
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DEPARTMErfT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  96N-026e] 

Agency  Information  Collection 
Activities:  Proposed  New  Collection; 
Comment  Request 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoimdng  an 
opportimity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995, 
Federal  agencies  are  required  to  publish 
notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information  and  to  allow  60  days  for 
pubhc  comment  in  response  to  the 
notice.  This  notice  soUcits  comments  on 
a  proposed  survey  of  o(>erating  room 
nurse  managers  at  health  care  facilities. 
The  purpose  of  the  survey  is  to  estimate 
the  proportion  of  the  population  at  risk 
from  the  use  of  adhesive-backed  tape  to 
mark  surgical  instruments. 
DATES:  Submit  written  comments  on  the 
collection  of  information  by  November 
4, 1996. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Parklawn  Dr.,  rm.  1-23, 
Rockville,  MD  20857.  All  comments 
should  be  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charity  B.  Smith,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  rm.  16B-19,  Rockville, 
MD  20857,  301-827-1686. 
SUPPt^MENTARY  INFORMATION:  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA),  44  U.S.C.  3501-3520,  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
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or  requirements  that  members  of  the 
public  subi^it  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  35a6(c)(2)(A)  ofihe  PRA  (44 
U.S.C.  35061(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  listed  below. 

With  respect  to  the  following 
collection  df  information,  FDA  invites 
comments  Qn:  (1)  Whether  the  proposed 
collection  ctf  information  is  necessary 
for  the  propier  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  tjie  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  Enhance  the  quality,  utility, 
and  clarity  bf  the  information  to  be 
collected:  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  autotiated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 


Surgical  Instniment  Marking  Tape 
Survey 

The  mandate  of  FDA's  Center  for 
Devices  and  Radiological  Health  under  " 
the  authority  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
301-395)  and  regulations  contained  in 
Title  21  of  the  Code  of  Federal 
Regulations  includes  the  approval  and 
adequate  labeling  of  medical  devices. 
Section  903(b)(2)(c)  of  the  act  (21  U.S.C. 
393(b)(2)(c))  authorizes  FDA  to  conduct 
research  relating  to  medical  devices. 

The  regulatory  status  of  adhesive- 
backed,  colored  tape  on  medical  devices 
is  under  review  by  FDA.  The  tape  is 
frequently  applied  to  medical  devices, 
partioilarly  surgical  instruments,  to 
faciUtate  sorting.  It  may  be  considered 
an  accessory  to  medical  devices  used  in 
surgical  treatment  as  defined  by  21  CFR 
878.4800. 

There  are  two  case  reptorts  in  the 
literature  in  which  adverse  events  are 
attributed  to  the  use  of  adhesive-backed, 
colored  tape  to  mark  surgical 
instruments  [Journal  of  Oral 
Maxillofacial  Surgery,  41:687-688, 
1983;  and  British  Journal  of  Surgery, 
74:696, 1987).  Two  additional  adverse 
event  reports  have  been  submitted  to 
FDA. 

The  purpose  of  the  survey  is  to 
estimate  the  proportion  of  the 

Estimated  Annual  Reporting  Burden 


population  at  risk  from  this  practice, 
and  to  determine  if  use  of  operating 
room  nurse  managers  as  proxies  for 
sampling  health  care  facilities  for  this 
purpose  is  effective.  In  addition,  data 
will  be  collected  to  identify  tape 
durability,  extent  of  use,  and  whether 
there  are  any  practices  or  procedures  for 
marking  surgical  instruments  and/or 
any  human  factors  that' could  be  altered 
to  better  protect  the  public  health. 
Labeling  information  will  also  be 
collected. 

The  proposed  randomized  survey  will 
be  a  one-time  data  collection  effort. 
Completion  of  the  survey  is  voluntary, 
and  anonymity  of  individuals  and 
institutions  will  be  protected.  Survey 
results  will  be  available  to  participants 
upon  request. 

The  only  respondent  burden  will 
derive  from  the  time  needed  to  respond 
to  survey  questions.  This  will  occur  on 
a  one-time  basis.  The  length  of  the 
screening  portion  (questions  1  to  7)  is 
estimated  at  5  minutes,  and  the  full 
survey  length  is  estimated  at  an 
additional  25  minutes.  Burden  estimates 
are  based  on  the  need  to  have  308 
surveys  retiuned  to  achieve  a 
statistically  significant  sampling. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Burden  Element 


No.  of 
Respondents 


Annual 

Frequency  per 

Response 


Total  Annual 
Responses 


Hours  per 
Response 


Total  Hours 


Screening  Qwestions  Or^  (30%) 
Ckxnplete  Suvey  (70%) 
TOTAL  i 


92 

216 
308 


92 
216 


0.083 
0.50 


7.63 
108 

115.63 


There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  ttiis  survey. 


j|ust : 


Dated:  August  23. 1996. 
William  K.  HublMrd, 
Associate  Captmissioner  for  Policy 
Coordinatioit. 
(PR  Doc.  96-(22441  Filed  9-3-96;  8:45  am] 
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Advisory  Oommittee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 


SUMMARY:  This  notice  announces  a 
forthcoming  meeting  of  a  public 
advisory  c(^mmittee  of  the  Food  and 
Drug  Admitiistration  (FDA).  This  notice 
also  summarizes  the  procedures  for  the 
meeting  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 


FDA  has  established  an  Advisory 
Committee  Information  Hotline  (the 
hotline)  using  a  voice-mail  telephone 
system.  The  hotline  provides  the  public 
with  access  to  the  most  ciurent 
information  on  FDA  advisory  committee 
meetings.  The  advisory  committee 
hotline,  which  will  disseminate  current 
information  and  information  updates, 
can  be  accessed  by  dialing  1-800-741- 
8138  or  301-443-0572.  Each  advisory 
committee  is  assigned  a  5-digit  number. 
This  5-digit  number  will  appear  in  each 
individual  notice  of  meeting.  The 
hotline  will  enable  the  public  to  obtain 
information  about  a  particular  advisory 
committee  by  using  the  committee's  5- 
digit  number.  Information  in  the  hotline 
is  preliminary  and  may  change  before  a 
meeting  is  actually  held.  The  hotline 
will  be  updated  when  such  changes  are 
made. 


MEETING:  The  following  advisory 
committee  meeting  is  announced: 

Antiviral  Dnigs  Advisory  Committee 

Date,  time,  and  place.  September  26, 
1996, 1  p.m.  and  September  27.  1996, 
8:30  a.m..  Holiday  Inn — Gaithersburg, 
Goshen  Ballroom,  Two  Montgomery 
Village  Ave.,  Gaithersburg,  Kffl. 

Type  of  meeting  and  contact  person. 
Open  committee  discussion,  September 
26, 1996, 1  p.m.  to  3  p.m.;  open  public 
hearing,  3  p.m.  to  3:30  p.m.,  unless 
public  participation  does  not  last  that 
long;  open  committee  discussion,  3:30 
p.m.  to  5  p.m.;  open  committee 
discussion,  September  27,  1996,  8:30 
a.m.  to  11  a.m.;  open  public  hearing,  11 
a.m.  to  12  m.,  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion,  12  m.  to 
4:30  p.m.;  Rhonda  W.  Stover,  Center  for 
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Drug  Evaluation  and  Research  (HFD- 
21),  Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville,  MD 
20857,  301-443-5455,  or  FDA  Advisory 
Committee  Information  Hotline,  1-BOO- 
741-8138  (301^43-0572  in  the 
Washington,  DC  area).  Antiviral  Drugs 
Advisory  Committee,  code  12531. 
Please  call  the  hotline  for  information 
concerning  any  possible  changes. 

General  functions  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  concerning  the  safety  and 
efl'ectiveness  of  marketed  and 
investigational  human  drug  products  for 
use  in  the  treatment  of  acquired 
immune  deficiency  syndrome  (AIDS), 
AIDS-related  complex  (ARC),  and  other 
viral,  fungal,  and  mycobacterial 
infections. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  September  20, 
1996,  and  submit  a  brief  statement  of 
the  general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  On 
September  26, 1996,  the  committee  will 
discuss  data  relevant  to  the  approved 
drug,  saquinavir  (Invirase''^,  Hoffinann- 
La  Roche),  for  use  in  combination  with 
nucleoside  analogues  for  the  treatment 
of  human  immunodeficiency  virus 
(HIV)  infection.  On  September  27, 1996, 
the  committee  will  discuss  data  relevant 
to  new  drug  application  20-705, 
delavirdine  (Rescriptor®,  Pharmacia 
and  Upjohn  Co.)  for  use  in  the  treatment 
of  HIV  infection. 

FDA  public  advisory  committee 
meetings  may  have  as  many  as  four 
separable  portions:  (1)  An  open  public 
hearing,  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  There  are  no  closed  portions 
for  the  meetings  aimounced  in  this 
notice.  The  dates  and  times  reserved  for 
the  open  portions  of  each  committee 
meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does 
not  last  that  long.  It  is  emphasized, 
however,  that  the  1  hour  time  limit  for 
an  open  public  hearing  represents  a 


minimujm  rather  than  a  maximum  time 
for  public  participation,  and  an  open 
public  hearing  may  last  for  whatever 
longer  period  the  committee 
chairperson  determines  will  EadUtate 
the  committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  part 
14.  Under  21  CFR  10.205, 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  FDA's  public 
administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
begirming  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either  orally 
or  in  writing,  prior  to  the  meeting.  Any 
person  attending  the  hearing  who  does 
not  in  advance  of  the  meeting  request  an 
opportunity  to  speak  will  be  allowed  to 
make  an  oral  presentation  at  the 
hearing's  conclusion,  if  time  permits,  at 
the  chairperson's  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  may  be  requested  in  writing 
firom  the  Freedom  of  Information  Office 
(HFI-35).  Food  and  Drug 
Administration,  5600  Fishers  Lane,  rm. 
12A-16,  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Parklawn  Dr.,  rm.  1-23. 
Rockville,  MD  20857,  approximately  15 
working  days  after  the  meeting,  between 
the  hoius  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  Siunmary  minutes  of 
the  open  portion  of  the  meeting  may  be 
requested  in  writing  bx>m  the  Freedom 
of  Information  Office  (address  above) 
beginning  approximately  90  days  after 
the  meeting. 

This  notice  is  issued  under  section 
10(a)(1)  and  (a)(2)  of  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  app. 


2),  and  FDA's  regulations  (21  CFR  part 
14)  on  advisory  committees. 

Dated:  August  27. 1996. 
Mkfaael  A.  Friedman, 
Deputy  Commissioner  for  Operations. 
[PR  Doc.  96-22485  Piled  9-3-96;  8:45  am] 

MLUNO  COOC  41M-ei-F 

Bioresaarch;  Public  Workshop 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice  of  public  workshop. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  (Office  of 
Regulatory  ARairs,  Na^ville  District 
Office,  and  the  Center  for  Drug 
Evaluation  and  Research)  is  announcing 
a  free  public  workshop  on  FDA 
regulatory  requirements  for  the 
bioresearch  industry.  The  workshop  is 
designed  to  assist  the  industry  in 
complying  with  regulations  for  cUnical 
investigators,  institutional  review 
boards,  and  sponsor-monitors. 

DATES:  The  public  workshop  will  be 
held  on  Tuesday.  September  24, 1996, 
from  8:45  a.m.  to  4:45  p.m. 

ADDRESSES:  The  public  workshop  will 
be  held  at  the  University  of  Alabama — 
Birmingham,  University  Hospital,  620 
South  19th  St..  Spain  Wallace  Bldg., 
Margaret  Cameron  Spain  Auditorium, 
rm.  SlOO,  Birmingham,  AL. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  H.  Oates,  FDA's  Nashville 
District  Office,  296  Plus  Park  Blvd., 
Nashville,  TN  37217,  615-781-5374  ext. 
118,  FAX  615-781-5391. 

Those  persons  interested  in  attending 
this  meeting  should  FAX  their 
registration,  including  name(s),  firm 
name,  address,  telephone  and  FAX 
niunbers,  and  any  specific  questions  to 
William  H.  Oates  (address  above)  by 
September  13, 1996.  There  is  no 
registration  fee  for  this  workshop.  Space 
is  limited,  therefore,  interested  parties 
are  encouraged  to  register  early. 
SUPPLEMENTARY  INFORMATION:  FDA's 
survey  of  the  bioresearch  industry 
shows  that  many  of  these  firms  are 
either  unaware  of  applicable  regulations 
and  guidelines  or  not  in  compliance 
with  applicable  requirements.  This 
workshop  is  designed  to  assist  the 
bioresearch  industry  in  complying  with 
applicable  regulations. 

Dated:  August  23, 1996. 
Williun  K.  Hubbard, 

Associate  Commissioner  for  Policy 
Coordination. 

[PR  Doc.  96-22442  Piled  9-3-96;  8:45  am] 
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Food  And  Pnig  Administration 

Open  Meeting  for  Representatives  of 
Heaitti  Professional  Organizations 

AGENCY:  Fo<>d  and  Drug  Administration. 
HHS.  j 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  liie  Food  and  Drug 
Administration  (FDA)  is  announcing  a 
public  meeting  for  representatives  of 
health  prof^sional  organizations.  The 
meeting  will  be  chaired  by  Sharon 
Smith  Holsion,  Deputy  Commissioner 
for  External!  Affairs,  FDA.  This  meeting 
will  provide  participants  an  opportunity 
to  hear  a  discussion  on  the  prevention 
of  errors  in  ihe  use  of  medications  and 
other  mediqal  products. 

DATES:  The  tneeting  will  be  held  on 
Monday,  Sebtember  30, 1996,  from  1:30 
p.m.  to4:30jp.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Hyatt  R^ency  Hotel,  One  Bethesda 
Metro  Center,  Bethesda,  MD.  Interested 
persons  mat  register  with  Betty 
Palsgrove  al  301-443-1652.  Registration 
also  may  bel  transmitted  by  FAX  to  1- 
800-344-3332  or  301-443-2446. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  H.  Rhiinstein.  Office  of  Health 
Affairs  (HFY-^O),  Food  and  Drug 
Administrafion,  5600  Fishers  Lane, 
Rockville,  htD  20857.  301^143-5470. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  tjie  meeting  is  to  provide  an 
opportunit)^  for  representatives  of  health 
professional  organizations  and  other 
interested  persons  to  be  briefed  by 
senior  FDA  staff  and  to  provide  an 
opportunity]  for  informal  discussion  and 
comment  od  the  prevention  of  errors  in 
the  use  of  medications  and  other 
medical  products. 

This  publ  ic  meeting  is  free  of  charge; 
however,  sp  ace  is  limited.  Registration 
for  the  meeting  will  be  accepted  in  the 
order  receivjed,  and  should  be  sent  to 
the  contact  person  listed  above. 
Registration  should  include  the  name 
and  title  of  Ihe  person  attending  and  the 
name  of  the  organization  being 
represented  if  any. 

Dated:  August  23. 1996. 
Wiiliam  K.  nibbard. 

Associate  Coi  nmissioner  for  Policy 

Coordination 

(FR  Doc.  96-|2444  Filed  9-3-96;  8:45  am] 

BILLJNG  CODE  4160-01-F 


Food  and  Drug  Administration 

Investigational  Biological  Product 
Trials;  Procedure  to  Monitor  Clinical 
Hold  Process;  Meeting  of  Review 
Committee  and  Request  for 
Submissions 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  a 
meeting  of  its  clinical  hold  review 
committee,  which  reviews  the  clinical 
hold  orders  that  the  Center  for  Biologies 
Evaluation  and  Research  (CHER)  has 
placed  on  certain  investigational 
biological  product  trials.  FDA  is  inviting 
any  interested  biological  product 
company  to  use  this  confidential 
mechanism  to  submit  to  the  conunittee 
for  its  review  the  name  and  number  of 
any  investigational  biological  product 
trial  placed  on  clinical  hold  diuing  the 
past  12  months  that  the  company  wants 
the  committee  to  review. 
DATES:  The  meeting  will  be  held  in 
November  1996.  Biological  product 
companies  may  submit  review  requests 
for  the  November  meeting  by  October  1 , 
1996. 

ADDRESSES:  Submit  clinical  hold  review 
requests  to  Amanda  Bryce  Norton,  FDA 
Chief  Mediator  and  Ombudsman,  Office 
of  the  Commissioner  (HF-7),  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  rm.  14-105,  Rockville,  MD  20857, 
301-827-3390. 

FOR  FURTHER  INFORMATION  CONTACT:  Joy 
A.  Cavagnaio,  Center  for  Biologies 
Evaluation  and  Research  (HFM-4),  Food 
and  Drug  Administration,  1401 
Rockville  Pike,  Rockville,  MD  20852- 
1448, 301-827-0379. 
SUPPLEMENTARY  INFORMATION:  FDA 
regulations  in  part  312  (21  CFR  part 
312)  provide  procedures  that  govern  the 
use  of  investigational  new  drugs  and 
biologies  in  human  subjects.  If  FDA 
determines  that  a  proposed  or  ongoing 
study  may  pose  significant  risks  for 
human  subjects  or  is  otherwise  seriously 
deficient,  as  discussed  in  the 
investigational  new  drug  regulations,  it 
may  order  a  clinical  hold  on  the  study. 
The  clinical  hold  is  one  of  FDA's 
primary  mechanisms  for  protecting 
subjects  who  are  involved  in 
investigational  new  drug  or  biologic 
trials.  Section  312.42  describes  the 
grounds  for  ordering  a  clinical  hold. 

A  clinical  hold  is  an  order  that  FDA 
issues  to  a  sponsor  to  delay  a  proposed 
investigation  or  to  suspend  an  ongoing 
investigation.  The  clinical  hold  may  be 
ordered  on  one  or  more  of  the 


investigations  covered  by  an 
investigational  new  drug  application 
(IND).  When  a  proposed  study  is  placed 
on  clinical  hold,  subjects  may  not  be 
given  the  investigational  drug  or 
biologic  as  part  of  that  study.  When  an 
ongoing  study  is  placed  on  clinical 
hold,  no  new  subjects  may  be  recruited 
to  the  study  and  placed  on  the 
investigation^  drug  or  biologic,  and 
patients  already  in  the  study  should 
stop  receiving  therapy  involving  the 
investigational  drug  or  biologic  unless 
FDA  specifically  permits  it. 

When  FDA  concludes  that  there  is  a 
deficiency  in  a  proposed  or  ongoing 
clinical  trial  that  may  be  grounds  for 
ordering  a  chnical  hold,  ordinarily  FDA 
will  attempt  to  resolve  the  matter 
through  informal  discussions  with  the 
sponsor.  If  that  attempt  is  unsuccessful, 
a  clinical  hold  may  be  ordered  by  or  on 
behalf  of  the  director  of  the  division  that 
is  responsible  for  the  review  of  the  IND. 

FDA  regulations  in  §312.48  provide 
dispute  resolution  mechanisms  through 
which  sponsors  may  request 
reconsideration  of  clinical  hold  orders. 
The  regulations  encourage  the  sponsor 
to  attempt  to  resolve  disputes  directly 
with  the  review  staff  responsible  for  the 
review  of  the  IND.  If  necessary,  the 
sponsor  may  request  a  meeting  with  the 
review  staff  and  management  to  discuss 
the  clinical  hold. 

CHER  began  a  process  to  evaluate  the 
consistency  and  fairness  of  practices  in 
ordering  clinical  holds  by  instituting  a 
review  committee  to  review  clinical 
holds  (see  61  FR  1033,  January  11, 
1996).  CBER  held  its  first  clinical  hold 
review  committee  meeting  on  May  17, 

1995,  and  plans  to  conduct  further 
quality  assurance  oversight  of  the  IND 
process.  The  committee  last  met  in  May 

1996.  The  review  procedure  of  the 
committee  is  designed  to  afford  an 
opportunity  for  a  sponsor  who  does  not 
wish  to  seek  formal  reconsideration  of  a 
pending  clinical  hold  to  have  that 
clinical  hold  considered 
"anonymously."  The  committee 
consists  of  senior  managers  of  CBER,  a 
senior  official  from  the  Center  for  Drug 
Evaluation  and  Research,  and  the  FDA 
Chief  Mediator  and  Ombudsman. 

Clinical  holds  to  be  reviewed  will  be 
chosen  randomly.  In  addition,  the 
committee  will  review  some  of  the 
clinical  holds  proposed  for  review  by 
biological  product  sponsors.  In  general, 
a  biological  product  sponsor  should 
consider  requesting  review  when  it 
disagrees  with  FDA's  scientific  or 
procedural  basis  for  the  decision. 

Requests  for  committee  review  of  a 
clinical  hold  should  be  submitted  to  the 
FDA  Chief  Mediator  and  Ombudsman, 
who  is  responsible  for  selecting  clinical 
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holds  for  review.  The  committee  and 
CBER  staff,  with  the  exception  of  the 
FDA  Chief  Mediator  and  Ombudsman, 
are  never  advised,  either  in  the  review 
process  or  thereafter,  which  of  the 
clinical  holds  were  randomly  chosen 
and  which  were  submitted  by  sponsors. 
The  committee  will  evaluate  the 
selected  clinical  holds  for  scientific 
content  and  consistency  with  FDA 
regulations  and  CBER  policy. 

The  meetings  of  the  review  committee 
are  closed  to  the  public  because 
committee  discussions  deal  with 
confidential  commercial  information. 
Summaries  of  the  committee 
deliberations,  excluding  confidential 
commercial  information,  may  be 
requested  in  writing  from  the  Freedom 
of  Information  Office  (HFI-35),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  rm.  12A-16,  Rockville.  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
If  the  status  of  a  clinical  hold  changes 
following  the  committee's  review,  the 
appropriate  division  will  notify  the 
sponsor. 

FDA  invites  biological  product 
companies  to  submit  to  the  FDA  Chief 
Mediator  and  Ombudsman  the  name 
and  IND  number  of  any  investigational 
biological  product  trial  that  was  placed 
on  clinical  hold  during  the  past  12 
months  that  they  want  the  committee  to 
review  at  its  November  1996  meeting. 
Submissions  should  be  made  by  October 
1, 1996,  to  Amanda  Bryce  Norton,  FDA 
Chief  Mediator  and  Ombudsman 
(address  above). 

Dated:  August  23, 1996. 
William  K.  Hubbard. 

Associate  Commissioner  for  Policy 

Coordination. 

IFR  Doc  96-22443  Filed  9-3-96;  8:45  ami 

BOXMO  CODE  4iaO-01-F 


Health  Care  Financing  Administration 
[R-106] 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 


(HCFA).  Department  of  Health  and 
Human  Services,  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information.  Interested 
persons  are  invited  to  send  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  any  of  the 
following  subjects:  (1)  The  necessity  and 
utility  of  the  proposed  information 
collection  for  the  proper  performance  of 
the  agency's  functions:  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology  to  minimize  the  information 
collection  burden. 

Type  of  Information  Collection 
Request:  Reinstatement,  with  change,  of 
a  previously  approved  collection  for 
which  approval  has  expired;  Title  of 
Information  Collection:  Criteria  for 
Medicare  Coverage  of  Heart  Transplants; 
Form  No.:  HCFA-R-106;  Use:  Medicare 
participating  hospitals  must  file  an 
application  to  be  approved  for  coverage 
and  payment  of  heart  transplants 
performed  on  Medicare  beneficiaries. 
Frequency:  Annually;  Affected  Public: 
Business  or  other  for-profit;  Number  of 
Respondents:  5;  Total  Annual 
Responses:  5;  Total  Annual  Hours 
Requested:  500. 

To  request  copies  of  the  proposed 
paperwork  collections  referenced  above. 
E-mail  your  request,  including  your 
address,  to  Paperwork@hcfa.gov,  or  call 
the  Reports  Clearance  Office  on  (410) 
786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
within  30  days  of  this  notice  directly  to 
the  OMB  Desk  Officer  designated  at  the 
following  address:  OMB  Human 
Resources  and  Housing  Branch, 
Attention:  Allison  Eydt,  New  Executive 
Office  Building,  Room  10235, 
Washington,  D.C  20503. 

Dated:  August  26, 1996.    ° 
Edwin  J.  Glatzel, 

Director,  Management  Planning  and  Analysis 

Staff,  Office  of  Financial  and  Human 

Resources,  Health  Care  Financing 

Administration. 

IFR  Doc.  96-22456  Filed  9-03-96;  8:45  ami 

BN.UNO  COOC  41»-3-P 


Health  Resourcas  and  Servicaa 
Administration 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

Periodically,  the  Health  Resources 
and  Services  Administration  (HRSA) 
publishes  abstracts  of  information 
collection  requests  under  review  by  the 
Office  of  Management  and  Budget,  in 
compliance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  the 
clearance  requests  submitted  to  OMB  for 
review,  call  the  HRSA  Reports 
Clearance  Office  on  (301)--44 3-1129. 

The  following  request  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  under  the 
Paperwork  Reduction  Act  of  1995: 

Health  Professions  Student  Loan 
(HPSL)  and  Nursing  Student  Loan  (NSL) 
Programs— Forms  (OMB  No.  0915- 
0044) — ^Extension  and  Revision — ^The 
HPSL  Program  provides  long-term,  low- 
interest  loans  to  students  attending 
schools  of  medicine,  osteopathic 
medicine,  dentistry,  veterinary 
medicine,  optometry,  pediatric 
medicine,  and  pharmacy.  The  NSL 
Program  provides  long-term,  low- 
interest  loans  to  students  who  attend 
eligible  schools  of  nursing  in  programs 
leading  to  a  diploma  in  nursing,  an 
associate  degree,  a  baccalaureate  degree, 
or  a  graduate  degree  in  nursing. 
Participating  HPSL  and  NSL  schools  are 
responsible  for  determining  eligiblity  of 
applicants,  making  loans,  and  collecting 
monies  owed  by  borrowers  on  their 
outstanding  loans.  The  Deferment  form 
(HRSA  Form  519)  provides  the  schools 
with  documentation  of  a  borrower's 
eligibility  for  deferment.  The  Annual 
Operating  Report  (AOR— HRSA  Form 
501)  provides  the  Federal  Government 
with  information  from  participating 
schools  relating  to  HPSL  &  NSL  program 
operations  and  financial  activities.  "The 
AOR  is  submitted  electronically. 

The  estimated  annual  reponse  burden 
is  as  follows: 


Form 

Number  of  re- 
spondents 

Responses 
per  respond- 
ent 

Houri  perre- 
sponbent 

Total  annual 
hourtxjrden 

Deferment-519  ~ 

AOR-501 

10375 
1,178 

1 
1 

10  min 

4  hrs 

1,729 
4,712 

Jctai  .» — — 

11.553 

6,441 
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Three  additional  forms  were 
previously  approved  under  the  OMB 
niunber  cit^  above.  These  forms  have 
been  discoiltinued  for  the  following 
reasons:      I 

HESA-5i4.  HPSL  &■  NSL  Application 
to  Particip<^e:  This  form  was  used  by  - 
schools  to  dpply  to  participate  in  the 
programs.  Because  there  have  been  no 
program  appropriations  for  several 
years,  and  the  schools  are  operating  the 
program  only  with  revolving  loan  funds, 
the  application  form  is  no  longer  used. 

HBSA  518,  Bequest  for  Postponement 
of  Installmant  Payment,  and  HRSA  520, 
Request  for  Parti  ai  Cancellation  of  Loan: 
These  form$,  which  were  used  by 
borrowers  tfc  request  cancellation  or 
postponement  of  their  student  loan 
payments  io  return  for  service  as  a 
Registered  Nurse,  are  no  longer  needed. 
The  NSL  caticellation  provision  for 
service  as  a  Registered  Nurse  has  been 
rep)ealed  fot  loans  made  on  or  after 
September  ^9, 1979.  There  are  now  no 
students  eligible  for  these  benefits. 

Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
Virginia  Huui,  Himian  Resources  and 
Housing  Branch.  Office  of  Management 
and  Budget,  New  Executive  Office 
Building,  Room  10235,  Washington, 
D.C.  20503. 

Dated:  August  20, 1996. 

|.  Henry  Monjlw, 

Associate  Administrator  for  Policy 
Coordination^ 

[FR  Doc.  96-)2434  Filed  9-3-96;  8:45  ami 

OLUNQ  CODE  ilM-19-P 


Special  Prelects  of  National 
Significance;  Adolescent-focused  HIV 
Service  Delivery  and  Care 
Demonstraf  on  lyiodels 

AGENCY:  Heilth  Resources  and  Services 

Administration,  HHS. 

ACDON:  Notice  of  limited  competition. 

SUKMIARY:  The  Health  Resources  and 
Services  Adfninistration  (HRSA) 
aimounces  a  limited  competition  to 
support  the  completion  and 
dissemination  of  innovative  programs  to 
advance  knowledge  and  skills  in  the 
delivery  of  health  and  support  services 
for  adolescents  at  high  risk  for  infection 
or  who  are  living  with.  HIV  disease.  The 
purpose  of  the  Special  Projects  of 
National  Significance  (SPNS)  Program  is 
to  demonstrate  innovative  and 
replicable  service  delivery  models  of 
HIV  care,  to  conduct  rigorous 
evaluations  on  the  models  proposed, 
and  to  disseminate  the  project  findings 
and  lessons  learned.  Awards  will  be 


made  under  the  program  authority  of 
Section  2691  of  the  Public  Health 
Service  Act,  as  amended  by  the  Ryan 
White  CARE  Act  Amendments  of  1996, 
Public  Law  104-146,  dated  May  20, 
1996. 

HRSA  is  limiting  competition  among 
those  ten  (10)  currently  funded  Special 
Projects  of  National  Significance  (SPNS) 
Program  Adolescent-focused  HTV 
Service  Delivery  and  Care 
Demonstration  Model  grants  that  were 
initially  funded  in  fiscal  years  (FY)  1992 
and  1993  for  three  years;  including:  Bay 
Area  Young  Positives,  San  Francisco, 
CA;  Children's  Hospital  of  Boston, 
Boston  HAPPENS  Program,  Boston,  MA"; 
Children's  Hospital  of  Los  Angeles, 
Division  Of  Adolescent  Medicine,  Los 
Angeles,  CA;  Greater  Bridgeport 
Adolescent  Pregnancy  Project,  TOPS 
Program,  Bridgeport.  CT;  Health 
Initiatives  for  Youth,  Youth 
Empowerment  Services  Project,  San 
Francisco,  CA;  Indiana  State 
Department  of  Health/Indiana  Youth 
Access  Project,  Indianapolis,  IN; 
University  of  Alabama  at  Birmingham, 
Division  of  Adolescent  Medicine, 
Birmingham,  AL;  University  of 
Minnesota  Youth  &  AIDS  Project, 
Minneapolis,  MN;  Walden  House,  Inc., 
Adolescent  Planetree  Pro[  ram,  San 
Francisco,  CA;  and  YouthCare, 
Adolescent  Health  Promotion  Program, 
Seattle,  WA. 

Experience  has  taught  the  SPNS 
Program  that  a  minimum  five  year 
project  period  is  required  to  maximize 
the  opportunity  to  hilly  and 
comprehensively  initiate,  evaluate  and 
disseminate  the  models  of  HIV  care 
developed  by  SPNS  Program  grantees. 
In  their  first  three  years  of  funding, 
these  ten  (10)  adolescent-focused  SPNS 
Program  grantees  have  successfully 
identified  a  set  of  core  characteristics 
relating  to  the  provision  of  services  for 
yoimg  people. 

QRANTS/AMOUNTS:  This  program 
announcement  is  a  contingency  action 
being  taken  to  assuire  that  shouild  funds 
become  available  in  fiscal  year  (FY) 
1997  for  this  purpose,  grants  can  be 
awarded  in  a  timely  fashion  consistent 
with  the  needs  of  the  program.  It  is 
anticipated  that  a  maximum  often  (10) 
projects  will  be  approved  and  funded 
for  fiscal  year  (FY)  1997.  All  budget 
periods  for  funded  projects  will  begin 
on  December  1, 1996.  Project  periods 
will  be  for  two  years. 
FOR  FURTHER  MFOflMATKM  CONTACT: 
Additional  information  may  be  obtained 
from  Mr.  Russell  E.  Brady,  Project 
Offic      SPNS  Branch,  Office  of  Science 
a        Jidemiology,  Bureau  of  Health 
R  sources  Development,  Health 


Resources  and  Services  Administration, 
5600  Fishers  Lane,  Room  7A-08, 
Rockville,  MD  20857.  The  telephone 
number  is  (301)  443-3496  or  (301)  443- 
9976  and  the  FAX  number  is  (301)  594- 
2511. 

OTHER  GRANT  INFORMATION: 

Certification  Regarding 
Environmental  Tobacco  Smoke:  The 
Public  Health  Service  strongly 
encourages  all  grant  and  contract 
recipients  to  provide  a  smoke- free 
workplace  and  to  promote  the  non-use 
of  all  tobacco  products.  In  addition. 
Public  Law  103-227,  the  Pro-Children 
Act  of  1994,  prohibits  smoking  in 
certain  facilities  (or  in  some  cases,  any 
portion  of  a  facility)  in  which  regular  or 
routine  education,  library,  day  care, 
health  care  or  early  chilcUiood 
development  services  are  provided  to 
children. 

(OMB  Catalog  of  Federal  Domestic 
Assistance:  The  number  for  the  Special 
Projects  of  National  Significance  is  93.928.) 

Dated:  August  27, 1996. 
Giro  V.  Siunaya, 
Administrator. 

[FR  Doc.  9fr-22431  Filed  9-3-96;  8:45  am] 
■lUMG  COOC  4160-15-P 


Program  Announcement  for  a 
Cooperative  Agreement  with  a 
Professional  Trade  Association 
Representing  Health  Maintenance 
Organizations 

The  Health  Resources  and  Services 
Administration  (HRSA)  announces  that 
applications  will  be  accepted  for  a  fiscal 
year  (FY)  1996  Cooperative  Agreement 
with  a  professional  trade  association 
representing  health  maintenance 
organizations.  This  activity  will  be 
supported  under  the  authority  of  Title 
ni.  Section  301,  of  the  Public  Health 
Service  Act.  Approximately  $125,000  is 
available  to  fund  one  competitive 
cooperative  agreement  in  FY  1996.  The 
project  pieriod  will  be  three  years. 

Background 

Several  years  ago  the  Health 
Resources  and  Services  Administration 
(HRSA)  in  the  Department  of  Health  and 
Human  Services  (the  Department) 
became  aware  of  the  low  numbers  of 
minority  health  administrators  in  health 
maintenance  organizations  and  other 
managed  care  systems  in  the  United 
States.  In  response  to  this  concern, 
HRSA  supported  the  development  of  a 
Health  Management  Training  Institute 
for  Minorities  in  Health  Maintenance 
Organizations  which  has  been 
demonstrated  in  the  Baltimore- 
Washington  area.  Since  July  1993,  28 
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Fellows  have  graduated  from  this 
management  training  program.  Of  these 
Fellows,  less  than  one-third  are  of 
Hispanic  or  Asian  American  origin. 
Therefore,  to  increase  the  diversity  of 
potential  managers  and  administrators 
in  the  managed  health  care  field,  the 
Department  proposes  to  expand 
minority  management  training  to  the 
southwest  region  of  the  United  States. 

Purpose 

The  principal  objectives  of  the 
cooperative  agreement  are  to  support: 
(1)  5ie  continuation  of  the  Minority 
Training  Program  in  the  Baltimore- 
Washington  area;  (2)  the  planning  and 
implementation  of  a  model  managerial, 
fellowship  training  program  in  the 
southwest  region  of  the  United  States, 
and  (3)  the  development  and  field 
testing  of  a  two  to  three  week  training 
module  designed  to  strengthen  the 
business  commimication  and  computer 
skills  of  Fellows  entering  management 
and  administration  positions  in  the 
coordinated  health  care  field.  The 
training  module  should  be  field  tested 
with  a  managerial  training  program 
located  in  the  Baltimore-Washington 
area. 

The  recipient  will  achieve  these 
objectives  using  a  two-phase  approach. 
During  year  one,  or  the  first  phase  of  the 
project,  the  recipient  will  develop 
detailed  strategies  for  implementing  at 
least  two  approaches  of  the  Minority 
Training  Program  in  the  southwest 
region  of  the  United  States.  The  plan 
must  include,  but  not  be  limited  to 
strategies  for:  recruiting  health  plans  to 
host  Fellows;  recruiting  and  selecting 
Fellows;  selecting  preceptors  and 
matching  them  with  Fellows;  selecting 
the  faculty;  coordinating  activities  with 
other  health-related  organizations  and 
health  professions  schools;  and 
obtaining  funding  to  sustain  the 
program  when  federal  support  ceases. 
The  business  communication  and 
computer  training  module  shall  also  be 
developed,  implemented,  and  field 
tested  during  the  first  year  of  the 
project.  The  training  module  shall 
include  strategies  for  acquiring  a  set  of 
core  competencies  in  computer  usage 
and  communication  that  are  required  for 
successful  employment  in  management 
and  administration  positions  in  the 
managed  health  care  field. 

The  second  phase  of  the  project  will 
occur  during  years  two  and  three  of  the 
project.  The  recipient  v»rill  implement 
the  minority  management  training 
program  in  the  southwest  region  of  the 
United  States  during  the  second  phase 
of  the  project. 


During  phases  one  and  two,  the 
cooperative  agreement  shall  be  designed 
to  include  activities  such  as: 

1.  Continuation  of  the  Minority 
Training  program  in  the  Baltimore- 
Washington  area. 

2.  Continuation  of  an  Advisory  Board 
to  monitor  implementation  of  the 
training  program. 

3.  Monitoring  of  the  knowledge,  skills 
and  abilities/attitudes  required  of 
minority  health  managers  working  in 
the  managed  care  field. 

4.  Assessment  and  refinement  of  the 
pedagogical  methods  used  to  implement 
the  educational  objectives  of  the 
management  training  program,  e.g., 
didactic  lectures,  role  playing,  on-the- 
job  training  with  an  experienced 
mentor,  etc. 

5.  Recruitment  and  matriculation  of  at 
least  12  Fellows  for  years  two  and  three 
of  the  project  according  to  the  plans 
developed  during  the  first  year  of  the  3- 
year  project  period. 

6.  Assessment  of  health  plans  used  for 
experiential  learning  rotations  in  the 
southwest  region  of  the  United  States. 

7.  Development  of  working 
relationships  with  accredited  health 
administration  programs  and  health 
professions  schools  in  the  southwest 
region  of  the  United  States. 

8.  Development  of  relationships  with 
health  plans  willing  to  hire  Fellows 
upon  completion  of  the  training 
program. 

9.  Evaluation  of  the  implemented 
training  program  with  the  intent  of 
determining  how  to  upgrade  and  refine 
the  program,  and  appraising  the  overall 
impact  of  the  program,  including  the 
extent  to  which  the  program  succeeded 
in  placing  Fellows  in  management  and 
administration  positions  in  the  managed 
health  care  field. 

10.  Efforts  to  obtain  substantial 
private  funding  to  support  a  Baltimore/ 
Washington-based  project,  as  well  as  the 
project  in  the  southwest  region  of  the 
United  States. 

Eligibility 

An  entity  eligible  to  apply  for  funding 
under  this  Cooperative  Agreement  must: 

1.  Be  a  recognized  professional 
association  representing  health 
maintenance  organizations  and  other 
managed  care  plans,  and 

2.  Be  headquartered  in  the 
Washington,  D.C.  metropolitan  area. 

The  Washington,  D.C.  area  is 
specified  because  of  the  substantial 
involvement  of  Federal  officials  in 
developing  the  training  program, 
proximity  to  Federal  expertise,  and 
scarce  Federal  resources  for  travel. 


Substantial  Federal  Programmatic 
InTolvement 

The  Cooperative  Agreement 
mechanism  is  being  used  iar  this  project 
to  allow  for  substantial  Federal 
programmatic  involvement  with  the 
planning,  development,  administration, 
and  evaluation  of  the  minority 
management  training  program. 
Substantial  Federal  programmatic 
involvement  will  occur  through  Federal 
membership  on  the  Advisory  Board 
representing  the  Health  Resources  and 
Services  Administration,  including  the 
Office  of  Minority  Health  and  the 
Bureau  of  Health  Professions.  The 
Federal  govenunent  will  provide 
additional  assistance  and  advice  in  the 
following  areas: 

1.  Identification  of  emerging  health 
management  practice  issues  in  managed 
care  settings. 

2.  Identification  of  special  needs  of 
minority  population  using  coordinated 
health  care  systems,  and  how  this  might 
be  reflected  in  the  management  training 
program. 

3.  Identification  of  appropriate 
consultation  for  implementation  of  the 
training  program. 

4.  Refinement  of  the  educational 
objectives  of  the  training  program, 
including  the  business  communication 
and  computer  skills  training  module. 

5.  Refinement  of  the  educational 
methods  to  most  appropriately  convey 
the  knowledge,  skills,  and  attitudes 
contained  in  the  educational  objectives. 

6.  Development  of  appropriate 
linkages  with  academic  institutions  and 
professional  associations  in  the 
southwest  region  of  the  United  States. 

7.  Participation  in  the  selection 
process  for  faculty,  preceptors,  and 
Fellows. 

8.  Participation  in  the  review  and 
selection  of  contracts  and  agreements 
developed  in  implementing  the  project. 

9.  Participation  in  all  appropriate 
meetings,  committees,  sub-committees 
and  working  groups  related  to  the 
project. 

National  Health  ObjectiTes  for  the  Year 
2000 

The  HRSA  urges  applicants  to  submit 
work  plans  that  address  specific 
objectives  of  Healthy  People  2000. 
Potential  applicants  may  obtain  a  copy 
of  Healthy  People  2000  (Full  Report; 
Stock  No.  017-001-00474-0)  or  Healthy 
People  2000  (simunary  Report;  Stock 
No.  017-001000473-1)  through  the 
Superintendent  of  Documents. 
Government  Printing  Office, 
Washington,  D.C.  20402-9325 
(Telephone  202-783-3238). 
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Education  and  Service  Linkage 

As  part  af  its  long-range  planning, 
HRSA  will, be  targeting  its  eH^orts  to 
strengthening  linkages  between  HRSA 
education  programs  and  programs 
which  provide  comprehensive  primary 
care  services  to  the  underserved. 

Smoke-Free  Workplace 

The  HRSA  strongly  encourages  all 
grant  recipients  to  provide  a  smoke-free 
workplace;  ito  promote  the  non-use  of  all 
tobacco  products;  and  to  promote  Public 
Law  103-227.  the  Pro-Children  Act  of 
1994,  which  prohibits  smoking  in 
certain  facilities  that  receive  Federal 
funds  in  wl^ch  education,  library,  day 
care,  healtti  care,  and  early  childhood 
development  services  are  provided  to 
children.    | 

Review  Criteria 

The  following  criteria  will  be  used 
when  reviewing  the  applications: 

1.  The  degree  to  which  the  proposal 
contains  clearly  stated,  realistic,  and 
measurable!  objectives; 

2.  The  extent  to  which  the  proposal 
includes  a  methodology  compatible 
with  scope  of  project  objectives, 
including  collaborative  agreements  with 
relevant  in^tutions  and  professional 
associations; 

3.  The  administrative  and 
management  capability  of  the  applicant 
to  carry  out  the  Cooperative  Agreement, 
including  tl^e  demonstrated  ability  to 
expand  the  project  to  the  southwest  of 
the  United  States; 

4.  The  extent  to  which  the  budget 
justifications  are  complete,  appropriate, 
and  cost-ef&ctive;  and 

5.  The  extent  to  which  the  applicant 
can  demonstrate  the  ability  to  obtain 
non-federal! funding  to  continue  the 
management  training  beyond  the  project 
period. 

Application  Request 

Eligible  entities  interested  in 
receiving  meterials  regarding  this 
program  should  notify  HRSA.  Materials 
will  be  sent'only  to  those  entities 
making  a  request.  Requests  for  proposal 
instruction^  and  questions  regarding 
grants  polic  y  and  business  management 
issues  shou  d  be  directed  to:  Ms.  Sandra 
Bryant,  Hea  th  Resources  and  Services 
Administration,  Bureau  of  Health 
Professions]  Parklawn  Building,  Room 
8C-26,  5600  Fishers  Lane,  Rockville, 
Maryland  20857,  Telephone:  (301)  443- 
6857  FAX:  (J301)  443-6343. 

Completed  applications  should  be 
forwarded  tp  the  Grants  Management 
Officer  at  the  above  address. 

If  additional  programmatic 
information!  is  needed,  please  contact: 
Ms.  Gwendolyn  B.  Clark,  Office  of 


Minority  Health,  Health  Resources  and 
Services  Administration,  Parklawn 
Building,  Room  14-^8,  5600  Fishers 
Lane,  Rockville,  Maryland  20857, 
Telephone:  (301)  443-2964  FAX:  (301) 
443-7853. 

The  standard  application  form  PHS 
6025-1,  Competing  Training  Grant 
Application  and  General  Instructions 
have  been  approved  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act.  The  OMB 
Clearance  Number  is  0915-0060.  (Insert 
deadline  date  that  reflects  20  days  bora 
date  of  publication  in  the  Federal 
Register.) 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either: 

(1)  Received  on  or  before  the  deadline 
date,  or 

(2)  Sent  on  or  before  the  established 
deadline  date  and  received  in  time  for 
orderly  processing.  (Applicants  should 
request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  the  U.S.  Postal  Service.  Private 
metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing.) 

Late  applications  not  accepted  for 
processing  will  be  returned  to  the 
applicant.  In  addition,  as  indicated  in 
the  application  kit,  applications  which 
exceed  the  page  limitation,  or  do  not 
follow  format  instructions,  will  not  be 
accepted  for  processing  and  will  be 
returned  to  the  applicant. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs  (as  implemented  through  45 
CFR  part  lOO).  TTiis  program  is  not 
subject  to  the  Public  Health  System 
Reporting  Requirements. 

Dated:  August  28, 1996. 
Giro  V.  Sumaya, 
Administrator. 
[FR  Doc.  96-22435  Filed  9-3-96;  8:45  am] 

BILLMO  CODE  4160-1S-P 


Public  Forum  on  Liver  Allocation  and 
Patient  Listing  Criteria  for  Liver. 
Kidney,  and  Kidney/Pancreas 
Transplantation 

AGENCY:  Health  Resources  and  Services 
Administration  (HRSA).  HHS. 
ACTION:  Notice  of  public  meeting  and 
opportunity  to  provide  written 
comments  and  oral  testimony. 

SUMMARY:  On  September  25-26. 1996,  a 
public  forum  will  be  held  as  an  adjunct 
to  the  United  Network  for  Organ 
Sharing  (UNOS)  public  comment 
process.  This  forum  will  provide  an 
opportunity  for  presentation  of  public 
and  professional  testimony  with  regard 


to  the  proposed  modifications  to  the 
current  UNOS  policy  on  allocation  of 
livers  and  patient  listing  criteria  for 
liver,  kidney,  and  kidney/pancreas 
transplantation.  UNOS  is  under  contract 
with  the  Health  Resources  and  Services 
Administration,  Bureau  of  Health 
Resources  Development's  EMvision  of 
Transplantation  to  perform  the 
requirements  of  the  Organ  Prociu^ment 
and  Transplantation  Network  (OPTN). 

Participants  may  present  written 
comments  and  brief  oral  testimony  on 
these  proposals  to  a  forum  hearing 
panel.  Selection  of  participants  will  be 
determined  on  the  basis  of  achieving  an 
appropriate  balance  of  patient,  public, 
and  professional  testimony  within  the 
available  time.  All  individuals  and 
organizations  interested  in  presenting 
testimony  who  are  not  selected  to 
participate  in  the  forum  may  still 
provide  written  testimony  which  will  be 
considered  by  the  hearing  panel. 

Interested  participants  should  contact 
Douglas  A.  Heiney,  Director, 
Department  of  Membership  Services 
and  Policy  Development.  United 
Network  for  Organ  Sharing  (UNOS)  and 
indicate  on  which  of  the  following  topic 
areas  they  will  provide  comment:  (1) 
Proposed  amended  policy  on  allocation 
of  livers;  (2)  standard  minimum  patient 
listing  criteria  for  liver  transplantation; 
and/or  (3)  standardized  patient  listing 
criteria  for  kidney  transplantation  and 
combined  kidney-pancreas 
transplemtation. 

Purpose:  The  meeting  will  provide  a 
forum  for  presentation  and  discussion  of 
proposed  policy  changes  to  the 
allocation  of  livers  and  patient  listing 
criteria  for  transplantation. 

Contact:  For  more  information, 
contact  Douglas  A.  Heiney,  Director, 
Department  of  Membership  Services 
and  Policy  Development,  UNOS,  1100 
Boulders  Parkway.  Suite  500.  P.O.  Box 
13770,  Richmond.  VA  23225-8770. 
Telephone:  (804)  330-8500  Fax:  (804) 
330-8517. 

Date  and  Time:  September  25, 1996 — 
10  a.m.  to  4:00  p.m.  September  26, 
1996—10  a.m.  to  2:30  p.m. 

Place:  Airport  Hilton  Hotel,  10330 
Natural  Bridge  Road,  St.  Louis,  MO 
63134  (314) 426-5500. 

Dated:  August  27, 1996. 
Giro  V.  Sumaya, 
AdministTotor. 
(FR  Doc.  96-22432  Filed  9-3-96;  8:45  amj 

BILUNQ  CODE  4180-15-P 
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Division  of  Nursing's  Third  Minority 
Congress;  "Caring  for  the  Emerging 
Majority:  A  Blueprint  In  Action" 

AGENCY:  Heahh  Resources  and  Services 

Administration,  HHS. 

ACTION:  Request  for  team  proposals. 

summary:  The  Health  Resources  and 
Services  Administration  (HRSA), 
Bureau  of  Health  Professions  (BHPr), 
Division  of  Nursing  (DN),  announces 
plans  for  a  Third  Minority  Congress  and 
requests  team  proposals  that  will  be  the 
basis  for  selection  of  attendees  at  the 
Congress.  The  Third  Congress,  "Caring 
for  the  Emerging  Majority:  A  Blueprint 
in  Action,"  will  bring  together 
approximately  100  minority  nurses  and 
community  leaders  from  across  the 
country  to  further  the  development  of 
an  agenda  for  meeting  the  health  care 
needs  of  the  emerging  majority.  This  is 
a  national  invitational  meeting. 
Attendees  will  be  invited  participants 
selected  from  teams  submitting  the  most 
promising  proposals  to  advance  this 
agenda.  Teams  will  receive  advice  from 
experts  in  the  field  and  receive 
assistance  with  writing  a  strong 
proposal  which  may  be  submitted  to 
other  funding  sources  for  funding 
consideration.  DN  is  soliciting  proposals 
from  teams  composed  of  minority  nurse 
leaders  and  others  who  have  entered 
into  partnerships  with  key  community 
leaders  committed  to  enhancing  the 
health  care  of  minority  and  underserved 
populations.  These  proposals  will  be 
reviewed  and  evaluated  by  a  DN 
Selection  Committee.  Team  members 
from  selected  proposals  will  be  invited 
to  attend  the  Congress.  Each  proposal 
must  address  one  of  the  three  themes  of 
the  Congress  (see  Supplementary 
Information  section). 
DATES:  Proposals  must  be  submitted  to 
the  Divisioit  of  Nursing,  Bureau  of 
Health  Professions,  Health  Resources 
and  Services  Administration,  5600 
Fishers  Lane,  Parklawn  Building,  Room 
9-36,  Rockville,  Maryland  20857.  on  or 
before  October  18.  1996.  FAXED 
proposals  will  not  be  accepted.  The 
Congress  will  be  held  in  Denver, 
Colorado  on  May  28  to  30, 1997. 
ADDRESSES:  The  review  of  proposals  and 
actual  selection  of  teams  to  be  invited  to 
attend  the  Congress  will  occur  on 
November  6. 1996  at  the  Parklavm 
Building,  Division  of  Nursing,  5600 
Fishers  Lane,  Room  9-36.  Rockville. 
Maryland  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Captain  Audrey  M.  Koertvelyessy. 
Nurse  Consultant,  Division  of  Nursing, 
at  telephone  number  (301)  443-6333;  or 
E-mail  address  at 
akoertve@hrsa.ssw.dhhs.gov. 


SUPPLEMENTARY  INFORMATION:  One  of  the 
national  strategic  directions  identified 
by  the  Division  of  Nursing  is  to  enhance 
racial  and  ethnic  diversity  and  cultural 
competence  in  the  nursing  workforce. 
Two  Minority  Congresses  held  in  1992 
and  1993  identified  a  series  of  important 
recommendations  in  the  areas  of  poHcy, 
legislation,  practice,  research,  and 
education.  These  recommendations 
revolved  aroimd  key  issues  of  concern 
which  affect  the  health  of  the  emerging 
majority  and  underserved  populations 
in  the  country.  The  Third  Minority 
Congress  vnll  build  on  the  two  previous 
Congresses. 

In  preparation  for  the  Third  Minority 
Congress,  a  national  planning 
committee  of  minority  nurse  leaders 
was  assembled  to  identify  critical  issues 
and  areas  of  concern  in  implementing  a 
national  agenda,  and  to  plan  the  design 
for  the  Third  Minority  Congress.  The 
themes  of  the  Third  Minority  Congress 
are  to  increase  the  recruitment, 
retention,  and  graduation  of  minority 
students  in  schools  of  nursing;  to 
increase  the  nimibers  of  well  prepared 
minority  nurse  leaders;  and  to  develop 
the  cultural  competency  of  all  nurses  to 
care  for  the  emerging  majority 
populations  in  the  Nation. 

The  participants  selected  to  attend  the 
Congress  will  consist  of  teams 
composed  of  minority  nurse  leaders  and 
identified  key  community  leaders. 
Community  leaders  should  be  identified 
as  key  stakeholders  committed  to 
enhancing  the  health  care  of  minority 
and  underserved  populations.  Teams 
may  be  composed  of  3-5  members  with 
five  serving  as  the  maximum  number 
per  team.  Each  team  roster  should 
include  at  least  one  minority  nurse  who 
is  in  the  early  phase  of  her/his  career 
development  as  a  leader.  Other  team 
members  should  be  those  individuals 
(this  includes  both  nurses  and  non- 
nurses)  who  can  contribute  to  the 
successful  implementation  of  the 
proposed  action  plan  contained  in  the 
proposal.  A  rationale  for  each  member's 
presence  on  the  team  should  be 
provided  in  the  narrative.  A  diverse 
team  membership  that  is  appropriate  to 
accomplishing  the  goals  of  the  proposal 
is  strongly  encouraged.  All  team 
members  fiom  each  team  selected  must 
be  able  to  attend  the  entire  Congress. 

Each  proposal  should  address  an 
issue  or  problem  and  describe  its 
relation^ip  to  one  of  the  three  main 
themes  of  the  Congress.  The  proposal 
may  be  in  a  preliminary  state  when 
submitted  to  the  Division  of  Nursing  for 
review  since  it  is  expected  that  the 
Congress  workshops  will  assist  teams  in 
refining  their  proposals.  The  originality 
of  the  approach  as  described  in  the 


proposal  will  be  considered  in  the  final 
evaluation  and  selection  to  attend  the 
Congress. 

The  team  proposals  should  be  limited 
to  3-5  written  pages  in  length.  Each 
proposal  should  contain  the  following: 
Title  of  the  proposal;  identification  with 
the  name,  title,  address,  phone,  Internet 
and  FAX  number  of  the  primary  contact 
person  on  the  team;  identification  of 
each  team  member  and  rationale  for 
being  on  the  team;  description  of  issue 
or  problem  to  be  addressed;  objectives; 
outcome  measures;  methodology;  and 
an  evaluation  plan. 

A  Selection  Committee  within  the 
Division  of  Nursing  will  review  and 
evaluate  each  proposal  received.  Criteria 
used  to  evaluate  each  proposal  and  the 
weights  assigned  to  each  element  are  as 
follows: 


Presence  of  at  least  one  minority 
nurse  team  metvbet  at  beginning 
of  career 

Diverse  team  membership  appro- 
priate to  meeting  goals  described 

Objectives  arxj  metfxxjology  appro- 
priate to  the  stated  probtemAssue 
described 

The  proposal  shows  a  relatior^ip  to 
one  of  the  three  main  ttiemes  of 
tt>e  Cor)gress — 

Proposal  probtemTissue  is  described 

Outcome  measures  of  success  are 
descrtoed 

Originality  of  proposal  probiemTesue 


Points 


5 
15 

25 


5 
20 

15 
15 


100 


The  Selection  Committee  will  meet  to 
evaluate  the  proposals  on  November  6, 
1996.  Selected  teams  will  be  notified  by 
November  29, 1996. 

Travel  and  per  diem  expenses  to 
attend  the  Congress  in  May  1997  will  be 
provided  for  selected  teams.  The  team 
proposals  will  contribute  to  the  national 
agenda,  which  when  implemented,  will 
further  the  national  goal  of  caring  for  the 
emerging  majority  populations  in  the 
Nation. 

Dated:  August  27. 1996. 
Giro  V.  Sumaya, 
Administrator. 
(FR  Doc.  96-22433  Filed  9-3-96;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Rsh  and  Wildlife  Service 

Notice  of  Availat>ility  of  the  Technical/ 
Agency  Draft  Recovery  Plan  for  Rock 
Gnome  Lichen  (Gymnoderma  lineare), 
a  Plant  Species,  for  Review  and 
Comment 


AGENCY:  Fis|i  and  Wildlife  Service, 
Interior. 
action:  Not: 
and  public 


;e  of  document  availability 
mment  period. 


summary:  T|ie  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  the 
availability  for  public  review  of  a 
technical/agency  draft  recovery  plan  for 
Gymnoderma  lineare  (rock  gnome 
lichen).  Thi^  rare  lichen  grows  in  the 
mountains  qf  North  Carolina  and 
Tennessee,  On  rocks  in  areas  of  high 
humidity,  ei  ther  at  high  elevations, 
where  it  is  fiequently  bathed  in  fog,  or 
in  deep  gorgtjs  at  lower  elevations.  Only 
33  populatic  ns  survive,  with  most  of 
these  coverii  ig  an  area  smaller  than  two 
square  metei  s.  The  species  is  threatened 
by  collection,  logging,  and  habitat 
disturbance  due  to  heavy  use  by  hikers 
and  climberi.  It  is  also  indirectly 
threatened  fajy  exotic  insect  pests  and 
p>ossibly  air  pollution,  whicii  are 
contributing  to  the  demise  of  the  Fraser 
fir  forests  at  higher  elevations  in  the 
Southern  Adpalachians.  The  Service 
solicits  review  and  comments  from  the 
public  on  this  draft  plan. 
DATES:  ComAients  on  the  technical/ 
agency  draft  recovery  plan  must  be 
received  on  or  before  November  4, 1996, 
to  receive  coiisideration  by  the  Service. 
ADDRESSES:  persons  wishing  to  review 
the  technical/agency  draft  recovery  plan 
may  obtain  ^  copy  by  contacting  the 
Asheville  Field  Office,  U.S.  Fish  and 
WildUfe  Serf  ice,  160  Zillicoa  Street, 
Asheville,  Nftjrth  Carolina  28801 
(Telephone  f  04/258-3939).  Written 
comments  aid  materials  regarding  the 
plan  should  be  addressed  to  the  State 
Supervisor  a  t  the  above  address. 
Comments  a  id  materials  received  are 
available  on  request  for  public 
inspection,  t  y  appointment,  during 
normal  busii  less  hours  at  the  above 


address. 

FOR  FURTHEHI 

Ms.  Nora  Mirdock 

telephone  number 

231). 


INFORMATION  CONTACT: 
at  the  address  and 
shown  above  (Ext. 


SUPPLEMENTARY  INFORMATION: 

Background 

Restoring 
animals  and 
they  are  agaih 
members  of 


( endangered  or  threatened 
plants  to  the  point  where 
in  secure,  self-sustaining 
I  heir  ecosystems  is  a 


primary  goal  of  the  Service's 
endangered  species  program.  To  help 
guide  the  recovery  effort,  the  Service  is 
working  to  prepare  recovery  plans  for 
most  of  the  listed  sf>ecies  native  to  the 
United  States.  Recovery  plans  describe 
actions  considered  necessary  for  the 
conservation  of  the  species,  criteria  for 
recognizing  the  recovery  levels  for 
downlisting  or  delisting  them,  and 
initial  estimates  of  time  and  cost  to 
implement  the  recovery  measures 
needed. 

The  Endangered  Species  Act  of  1973, 
as  amended  (16  U.S.C.  1531  et  seq.) 
(Act),  requires  the  development  of 
recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act,  as  amended  in 
1988,  requires  that  a  public  notice  and 
an  opportunity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  The  Service  will 
consider  all  information  presented 
during  a  public  comment  period  prior  to 
the  approval  of  each  new  or  revised 
recovery  plan.  The  Service  and  other 
federal  agencies  will  also  take  these 
comments  into  account  in  the  course  of 
implementing  approved  recovery  plans. 

The  primary  species  considered  in 
this  draft  recovery  plan  is  Qymnoderma 
lineare  (rock  gnome  lichen).  The  areas 
of  emphasis  for  recovery  actions  for  this 
plant  are  the  southern  Appalachian 
Mountains  of  North  Qut)lina  and 
Tennessee.  Initial  attention  will  be 
focused  on  high-elevation  cliffs  and 
rock  outcrops,  and  lower  elevation  river 
gorges  in  Tennessee  (Sevier  County)  and 
North  Carolina  (Mitchell,  Jackson, 
Yancey,  Swain,  Transylvania, 
Buncombe,  Avery,  Ashe,  Rutherford, 
and  Haywood  Counties).  Research  on 
threats,  habitat  protection, 
reintroduction,  and  the  preservation  of 
genetic  material  are  the  major  objectives 
of  this  recovery  plan. 

Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  recovery  plan  described.  All 
comments  received  by  the  date  specified 
above  will  be  considered  prior  to 
approval  of  the  plan. 

Authority 

The  authority  for  this  action  is 
Section  4(f)  of  the  Endangered  Species 
Act,  16  U.S.C.  1533(f). 

Dated:  August  28, 1996. 
Brian  P.  Cole, 

State  Supervisor. 

[FR  Doc.  96-22476  Filed  9-3-96;  8:45  am) 

aiLLMQ  CODE  4310-6S-M 


U.S.  Fish  and  Wildlife  Service 

Klamath  Fishery  Management  Council 
Meeting 

agency:  U.S.  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  meeting 

SUMMARY:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  1),  this  notice  announces  a 
meeting  of  the  Klamath  Fishery 
Management  Council,  established  under 
the  authority  of  the  Klamath  River  Basin 
Fishery  Resources  Restoration  Act  (16 
U.S.C.  460SS  et  seq.).  The  meeting  is 
open  to  the  public. 
DATES:  The  Klamath  Fishery 
Management  Council  will  meet  from 
8:00  a.m.  to  5:00  p.m.  on  Wednesday, 
September  25, 1996.  and  from  8:00  a.m. 
to  12:00  p.m.  on  Thursday,  September 
26,  1996. 

PLACE:  The  meeting  will  be  held  at  the 
Victorian  Inn,  1709  Main  St,  Highway 
299  West,  Weaverville.  California. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Ronald  A.  Iverson,  Project  leader,  U.S. 
Fish  and  Wildlife  Service,  P.O.  Box 
1006,  (1215  South  Main).  Yreka. 
California  96097-1006,  telephone  (916) 
842-5763. 

SUPPLEMENTARY  INFORMATION:  For 
background  information  on  the  Klamath 
Council,  please  refer  to  the  notice  of  • 
their  initial  meeting  that  appeared  in  the 
Federal  Register  on  July  8, 1987  (52  FR 
25639). 

Dated:  August  27, 1996. 
Thomas  Dwyer. 
Acting  Regional  Director.     ■ 
[FR  Doc.  96-22472  Filed  9-03-96;  8:45  am) 

BILUNG  COOE  4310-U-P 


Bureau  of  Indian  Affairs      ' 

Office  of  Tril>ai  Services'  Proposed 
Funding  Distribution  Methodologies 

AGENCY:  Bureau  of  Indian  Affairs. 

Interior. 

ACTION:  Notice  of  Proposed  Transfer  of 

Funds  to  Tribal  Priority  Allocations. 

SUMMARY:  In  compliance  with  House 
Report  Language  103-551.  notice  is 
hereby  given  that  in  Fiscal  Year  (FY) 
1997.  the  Bureau  of  Indian  Affairs  (BIA), 
Office  of  Tribal  Services,  proposes  to 
permanently  transfer  Contract  Support 
Funds.  Housing  Improvement  Pro-am 
Funds,  and  Social  Services  Welfare 
Assistance  Funds  to  each  eligible  Indian 
tribe's  Tribal  Priority  Allocations  (TPA) 
budget  based  on  the  methodology 
selected  for  each  program.  Currently, 
funds  are  allotted  annually  to  and 
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distributed  by  the  twelve  BIA  area 
offices  and  the  Office  of  Self- 
Governance  (OSG)  for  further 
distribution  to  tribes  and  BIA  agencies 
based  on  the  level  of  current  year 
appropriations  using  the  procedures  and 
guidelines  established  by  the  BIA  for 
payment  of  these  funds.  Under  the  new 
proposal,  an  initial  amount  of  funds  will 
be  identified  for  each  eligible  tribe, 
including  Self-Governance  Tribes, 
which  will  recur  annually. 
DATES:  Written  comments  regarding  the 
above  proposed  actions  must  be 
received  by  Close  of  Business  in  the 
Office  of  Tribal  Services  on  or  before 
October  21, 1996  in  order  to  be 
considered  in  the  final  decisions  on  the 
distribution  methodologies  for  the  above 
programs.  Tribal  leaders  will  be  notified 
by  letter  of  the  methodology  selected  for 
all  three  programs. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Office  of  Tribal  Services,  Bureau  of 
Indian  Affairs.  MS-4603-MIB.  1849  C 
Street,  N.W.,  Washington.  D.C.  20240, 
telephone  number  (202)  208-3463. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  notice  is  to  provide 
Indian  tribes  an  opportunity  to  submit 
written  comments  on  the  above 
proposed  actions. 

Based  on  information  received  firom 
the  Congress  and  through  tribal 
consultation,  the  Bureau  is  seeking 
input  from  Indian  Country  on  proposed 
distribution  methodologies  for  all  three 
programs.  Two  alternative  proposals  for 
each  of  these  programs  are  listed  for 
consideration  and  all  tribes  are 
encouraged  to  comment  on  the 
methodologies  as  described  and  identify 
which  alternative  they  prefer  for  each 
program  within  45  days  from  the  date 
this  notice  is  published  in  the  Federal 
Register.  In  order  for  the  BIA  to  select 
the  most  fair  and  equitable  methodology 
that  would  best  serve  all  tribes  under  all 
three  programs,  broad-based  tribal 
support  from  the  majority  of  areas  will 
be  required.  Widespread  support  in  one 
or  two  areas  for  one  alternative  could 
constitute  a  national  majority  of  tribes; 
however,  that  alternative  will  not 
automatically  be  implemented  unless  it 
also  receives  majority  support  in  other 
areas  as  well.  The  following  methods 
are  being  considered  by  the  BIA  for 
determining  each  tribe's  share  of  the 
Contract  Support,  Housing 
Improvement  Program,  and  Social 
Services  Welfare  Assistance  program 
funds  for  allocation  to  the  TPA  budget 
category. 

1.  The  BIA's  Division  of  Social 
Services  proposes  to  transfer  welfare 
assistance  funds  to  each  Indian  tribe 
currently  benefitting  from  a  welfare 


assistance  program  or  eligible  to 
participate  in  a  welfare  assistance 
program. 

Alternative  No.  1 

The  Division  of  Social  Services 
proposes  to  use  an  average  of  the  most 
recent  funding  history  covering  the 
period  of  1993-1995.  Those  tribes 
without  a  three-year  funding  history 
must  be  eligible  for  operation  of  a  BLA 
social  services  program  and  use  25  CFR 
20  as  their  standard  in  order  to 
determine  funding  needs  for  their 
programs.  They  must  submit  verifiable 
data  of  actual  expenditures  and 
projected  expenditures  for  an  entire  year 
to  the  Area  Director  by  September  15, 
1996  for  the  Area  Director's 
certification.  If  the  data  is  not 
submitted,  the  Area  Director  will 
formulate  an  average  yearly  funding  for 
that  tribe  based  upon  caseload  and 
funding  projections  and  certify  the 
results.  The  data  certified  by  the  Area 
Director  will  be  included  in  the 
nationwide  totals  for  welfare  assistance. 

Alternative  No.  2 

The  Division  of  Social  Services 
proposes  to  allocate  to  each  eligible 
tribe  a  base  amount  of  $20,000  plus  a 
percentage  of  the  remaining  funds  based 
on  the  total  population  within  the  BIA 
Total  Category  in  the  1993  Bureau  of 
Indian  Affairs'  Indian  Service 
Population  and  Labor  Force  Estimates 
Report.  A  tribe's  percentage  share  would 
represent  a  comparison  of  the  tribe's 
data  to  the  national  totals.  For  example, 
tribe  X  receives  a  total  of  $1,302,617  for 
its  share  of  welfare  assistance  funds. 
This  consists  of  a  $20,000  base  and 
$1,282,617  in  additional  funds,  based 
on  the  following  formula: 


=.0169  =  1.69% 


20.000  (total  for 
one  tribe)  divided  by 

1,183,967  (total 
nationwide  for  all  tribes) 

which  translates  into:  75,894,501  (total 
funds  after  $20,000  deducted  per  tribe) 
multiplied  by  .0169=$1,282,617  in 
additional  fimds  which  results  in: 

S20,000    (base  amount  for  tribe  X)  plus 
Sl.282,617    (additional  funding] 

$1,302,617    total  funding  for  tribe  X 

If  any  eligible  tribe,  including  an  OSG 
tribe,  was  not  included  in  the  1993  BIA 
Labor  Force  Report  and  chooses  to 
obtain  additional  funding  beyond  the 
$20,000  tribal  base,  it  must  submit 
verifiable  data  that  tribal  members  in 
the  BIA  Total  Category  exist  in  its 
service  population  to  the  Area  Director 
by  September  15, 1996  for  certification. 


If  the  data  is  not  submitted,  the  Area 
Director  will  formulate  an  average 
yearly  funding  for  that  tribe  based  upon 
caseload  and  funding  projections  and 
certify  the  results.  The  data  certified  by 
the  Area  Director  will  be  included  in  the 
nationwide  totals  for  welfare  assistance. 
If  the  1995  BLA  Indian  Service 
Population  and  Labor  Force  Estimate 
Report  is  published  in  final  form,  this 
document  will  be  used  to  calculate  the 
appropriate  tribal  share. 

2.  The  BLA's  Division  of  Self-  • 
Determination  Services  proposes  to 
transfer  Contract  Support  Funds  (CSF) 
to  the  TPA  budget  system  in  FY  1997. 
This  proposal  concerns  the  payment  of 
CSF  for  tribes  and  tribal  organizations 
contracting  under  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  (Pub.  L.  93-638),  as 
amended,  and  is  limited  to  ongoing  or 
continuing  contracts  and  would  not 
affect  the  Indian  Self-Determination 
Fund  which  will  continue  to  be 
maintained  at  the  Central  Office  and 
distributed  to  meet  indirect  cost  needs 
for  new  contracts.  Under  each  of  the 
alternatives  explained  below,  the  BLA 
will  provide  a  pro  rata  distribution  of 
the  available  funds  to  the  eligible  tribes. 

Alternative  No.  1 

In  determining  the  amount  of  the  one- 
time transfer  of  CSF  to  the  tribal  base, 
the  Division  of  Self-Determination 
Services  proposes  to  use  each  tribe's 
most  ciurent  indirect  cost  rate  in  effect 
during  the  period  between  1994-1996, 
as  negotiated  with  the  Office  of  the 
Inspector  General. 

Alternative  No.  2 

The  Division  proposes  to  use  an 
average  of  the  most  recent  three-year 
indirect  cost  rates,  as  negotiated  with 
the  Office  of  the  Inspector  General. 

It  is  proposed  that  tribes  contracting 
under  the  Act  without  indirect  cost  rates 
would  also  have  CSF  added  to  their 
recurring  TPA  base  at  the  time  the 
transfer  is  executed.  The  BLA  will  add 
a  standard  percentage  (approximately  20 
percent)  based  on  the  national  average 
indirect  cost  rate.  The  amount  derived 
from  this  percentage  will  be  added  to 
the  program  amount  being  contracted. 

3.  The  BLA's  Division  of  Housing 
Services  proposes  to  transfer  Housing 
Improvement  Program  (HIP)  funds  to 
the  TPA  budget  of  each  federally 
recognized  Indian  tribe.  The  HIP  is  not 
intended  to  meet  the  overall  housing 
needs  in  Indian  Coimtry  but  is  meant  to 
provide  standard  housing  opportunities 
through  repairs  of  existing  homes  and, 
in  a  limited  nimiber  of  cases, 
replacement  homes  for  eligible 
applicants. 
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Alternative  No.  1 

The  Division  of  Housing  Services 
proposes  to  Allocate  to  each  eUgibie 
tribe  a  base  amount  of  $20,000  plus  a 
percentage  of  the  remaining  funds  based 
on  the  total  populations  within  the 
following  fotir  categories  in  the  1993 
Bureau  of  Indian  Affairs'  Indian  Service 
Population  9nd  Labor  Force  Estimates 
Report:  (1)  Over  65  years  of  age,  (2) 
Unable  to  Wbrk.  (3)  Total  Not  Employed 
of  the  Potential  Labor  Force,  and  (4) 
Total  number  of  Labor  Force  earning 
$7,000  or  less  per  year.  A  tribe's 
percentage  share  would  represent  a 
comparison  pf  the  tribe's  data  to  the 
national  totalis.  For  example,  tribe  X 
receives  a  total  of  $25,000  for  its  share 
of  housing  funds.  This  consists  of  a 
$20,000  bas0  and  $5,000  additional 
funds  based  on  the  following  formula: 

400  (total  for  one  tribe 
in  fourcategcrics)divided  by  _  qqi  =  o  10% 

400,000(total  nationwide  for 
all  tribes  in  four  categories) 

which  translates  into:  5,000,000  (total 
funds  after  St20,000  deducted  per  tribe) 
midtiplied  by  .001  =  $5,000  in 
additional  hinds,  which  results  in: 
$20,000  (base  amoimt  for  tribe  X)  plus 
$5,000  (additional  funding)  $25,000 
total  fimdin^  for  tribe  X 

If  any  eligib|B  tribe,  including  an  OSG 
tribe,  was/iot  included  in  the  1993  BIA 
Labor  Force  Report  and  chooses  to 
obtain  additional  funding  beyond  the 
$20,000  tribal  base,  it  must  submit 
verifiable  data  that  tribal  members  in 
the  four  categories  exist  in  its  service 
population  to  the  Area  Director  by 
September  15, 1996  for  certification.  If 
the  data  is  not  submitted,  the  Area 
Director  wjll  formulate  a  total  for  the 
four  categories  based  upon  Service 
Population  estimates  and  certify  the 
results.  The  data  certified  by  the  Area 
Director  will  be  included  in  the 
nationwide  fotals  for  HIP.  If  the  1995 
BIA  Indian  Service  Population  and 
Labor  Force  Estimate  Report  is 
published  itl  final  form,  this  document 
will  be  used  ,to  calculate  the  appropriate 
share. 

AltematiTe  Uo,  2 

The  Division  proposes  to  use  the  same 
methodology  as  the  first  alternative,  but 
allocate  a  base  of  $10,000  rather  than 
$20,000.  If  the  1995  BL\  Indian  Service 
Population  and  Labor  Force  Estimate 
Report  is  published  in  final  form,  this 
document  w^ll  be  used  to  calculate  the 
appropriate  4hare. 


Dated:  August  23, 1996. 
AdaE.Dev, 

Assistant  Secretaiy— Indian  Affairs. 
[PR  Doc.  96-22481  Filed  9-03-96;  8:45  am] 

MJJNQ  COM  4310-«»-P 


Indian  Qaming 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice  of  Amendment  to 

Approved  Tribal-State  Compact. 

SUMMARY:  Pursuant  to  25  U.S.C."§  2710, 
of  the  Indian  Gaming  Regulatory  Act  of 
1988  (Pub.  L.  100-497),  the  Secretary  of 
the  Interior  shall  publish,  in  the  Federal 
Register,  notice  of  approved  Tribal-State 
Compacts  for  the  purpose  of  engaging  in 
Class  m  (casino)  gambling  on  Indian 
reservations.  The  Assistant  Secretary — 
Indian  Affairs.  Department  of  the 
Interior,  through  her  delegated 
authority,  has  approved  Amendment  II 
to  the  Confederated  Tribes  of  the  Warm 
Springs  Reservation  of  Oregon  and  the 
State  of  Oregon  Gaming  Compact,  which 
was  executed  on  Jime  21, 1996. 

DATES:  This  action  is  efiiective 
September  4, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  T.  Skibine,  Director,  Indian 
Gaming  Management  Staff.  Bureau  of 
Indian  Affairs,  Washington,  D.C.  20240. 
(202)  219-4068. 

Dated:  August  21, 1996. 
Ada  E.  Doer, 

Assistant  Secretary — Indian  Affairs. 

[PR  Dcx:.  96-22439  Piled  9-3-96;  8:45  am] 

MLLMQ  COM  4310-02-P 


Indian  Gaming 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice  of  Approval  for 

Amendment  n  to  Tribal-State  Compact. 

SUMMARY:  Pvu^uant  to  25  U.S.C.  §  2710. 
of  the  Indian  Gaming  Regulatory  Act  of 
1988  (Pub.  L.  100-497),  the  Secretary  of 
the  Interior  shall  pubUsh,  in  the  Federal 
Register,  notice  of  approved  Tribal-State 
Compacts  for  the  purpose  of  engaging  in 
Gass  in  (casino)  gambling  on  Indian 
reservations.  The  Assistant  Secretary — 
Indian  Affairs.  Department  of  the 
Interior,  through  her  delegated 
authority,  has  approved  Amendment  II 
to  the  Tribal-State  Compact  For 
Regulation  of  Class  III  Gaming  Between 
the  Confiederated  Tribes  of  Siletz 
Indians  Tribe  and  the  State  of  Oregon, 
which  was  executed  on  June*  21, 1996. 

DATES:  This  action  is  effective 
September  4. 1906. 


FOR  FURTHER  INFORMATION  CONTACT: 
George  T.  Skibine,  Director.  Indian 
Gaming  Management  Staff.  Bureau  of 
Indian  Affairs,  Washington.  D.C.  20240, 
(202)  219-4068. 

Dated:  August  21. 1996. 
Ada  E.  Deer, 

Assistant  Secretary— Indian  Affairs. 
(PR  Doc  96-22440  Filed  9-3-96;  8:45  am] 

BILUNQ  COM  4310-02-P 

Indian  Qaming 

AGENCY:  Bureau  of  Indian  Affairs. 

Interior. 

ACTION:  Notice  of  Amendment  to 

Approved  Tribal-State  Compact. 

SUMMARY:  Pursuant  to  25  U.S.C.  §  2710. 
of  the  Indian  Gaming  Regulatory  Act  of 
1988  (Pub.  L.  100-497),  the  Secretary  of 
the  Interior  shall  publish,  in  the  Federal 
Register,  notice  of  approved  Tribal-State 
Compacts  for  the  purpose  of  engaging  in 
Class  in  (casino)  gambling  on  Indian 
reservations.  The  Assistant  Secretary — 
Indian  Affairs,  Department  of  the 
Interior,  through  her  delegated 
authority,  has  approved  Amendment  n 
to  the  Tribal-State  Compact  for 
Regulation  of  Class  III  Gaming  Between 
the  Coquille  Indian  Tribe  and  the  State 
of  Oregon,  which  was  executed  on  Jime 
21, 1996. 

DATES:  This  action  is  effective 
September  4, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  T.  Skibine,  Director,  Indian 
Gaming  Management  Staff,  Bureau  of 
Indian  Affairs,  Washington.  D.C.  20240, 
(202)  219-4068. 

Dated:  August  21, 1996. 
Michael  J.  Anderson. 

Deputy  Assistant  Secretary — Indian  Affairs. 
(PR  Doc.  96-22438  Filed  9-3-96;  8:45  am] 

■NJJNQtiOM  4310-02-P 


Indian  Gaming 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice  of  Amendment  to 

Approved  Tribal-State  Compact. 

SUMMARY:  Pursuant  to  25  U.S.C.  §  2710, 
of  the  Indian  Gaming  Regulatory  Act  of 
1988  (Pub.  L.  100-497),  the  Secretary  of 
the  Interior  shall  publish,  in  the  Federal 
Register,  notice  of  approved 
Amendments  to  Tribal-State  Compacts 
for  the  purpose  of  engaging  in  Class  III 
(casino)  gambling  on  Indian 
reservations.  The  Assistant  Secretary — 
Indian  Affairs,  Department  of  the 
Interior,  through  her  delegated 
authority,  has  approved  Amendment  III 


Federal  Register  /  Vol.  61.  No.  172  /  Wednesday.  September  4.  1996  /  NoUces  46663 


to  the  Tribal-State  Compact  For 
Regulation  of  Class  III  Caming  Between 
the  Cow  Creek  Band  of  Umpqua  Tribe 
of  Indians  and  the  State  of  Oregon, 
which  was  executed  on  June  21, 1996. 
DATES:  This  action  is  effective 
September  4, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  T.  Skibine.  Director,  Indian 
Geuning  Management  Staff,  Bureau  of 
Indian  Affairs,  Washington,  D.C.  20240, 
(202) 219-4068. 

Dated:  August  13. 1996. 
Michael  J.  Anderson, 

Deputy  Assistant  Secretary— Indian  Affairs. 
(FR  Doc.  96-22437  Filed  9-3-96;  8:45  ami 

aiLLWQ  COOC  4310-02-l> 

Bureau  of  Land  Management 
[AZ-054-06-1 990-00;  1535] 

Arizona,  Notice  of  Change  of  Mailing 
Address  and  Telephone  Numt>er 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

SUMMARY:  This  notice  sets  forth  the  new 
mailing  address  and  phone  number  for 
ihe  Bureau  of  Land  Management,  Lake 
Havasu  Field  Office,  Lake  Havasu  City, 
Arizona.  The  new  mailing  address  and 
phone  number  for  the  Lake  Havasu 
Field  Office  is  2610  Sweetwater 
Avenue,  Lake  Havasu  City,  AZ  86406 
(520) 505-1200. 

DATES:  Effective  August  26, 1996. 
'  FOR  FURTHER  INFORMATION  CONTACT: 
Bureau  of  Land  Management,  Lake 
Havasu  Field  Office,  2610  Sweetwater 
Avenue,  Lake  Havasu  City,  AZ  86406 
(520) 505-1200. 

Dated:  August  20, 1996. 
Robert  M.  Henderson, 

Acting  Field  Manager. 

(PR  Doc.  96-22500  Filed  9-03-96;  8:45  am] 

BILUNO  CODE  4310-32-P 


National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  from 
Gamt>eli,  AK,  in  the  Control  of  the 
Alaska  State  Office,  Bureau  of  Land 
Management,  Anchorage,  AK 

AGENCY:  National  Park  Service 
ACTION:  Notice 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA).  25  U.S.C.  3003  (d).  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 


in  the  control  of  the  Alaska  State  Office. 
Bureau  of  Land  Management. 
Anchorage.  AK.  These  human  remains 
and  associated  funerary  objects  are 
currently  in  the  possession  of  the 
University  of  Alaska  Museum. 

A  detailed  assessment  of  the  human 
.  remains  and  associated  funerary  objects 
was  made  by  Bureau  of  Land 
Management  professional  staff  and 
University  of  Alaska  Museum 
professional  staff  in  consultation  with 
representatives  of  the  Native  Village  of 
Gambell. 

Between  1972-1973,  human  remains 
representing  53  individuals  were 
recovered  by  Hans-Georg  Bandi  during 
legally  authorized  excavations  near 
Sekloghyaget  (or  "Old  Gambell")  site,  a 
nineteenth  century  habitation  section  of 
Gambell,  AK,  the  Troutman  Lake  site,  a 
19th  century  grave  site  near  Gambell, 
AK,  and  a  19th  century  habitation  site 
near  modem  Gambell,  AK.  No  known 
individuals  were  identified.  The  142 
associated  funerary  objects  include 
abraders,  a  blubber  scraper,  buttons, 
foreshafts,  ground  slate  tools,  a  ground 
slate  point,  faunal  remains,  walrus  tusks 
and  tusk  fragments,  chert  flakes,  pottery 
sherds,  unworked  stone,  and  a  winged 
object. 

The  three  sites  listed  above  have  been 
identified  as  19th  century  habitation 
and  cemetery  areas  at  or  near  the  Native 
Village  of  Gambell  through  historical 
documentation,  cultural  items  found  at 
the  sites,  and  oral  history. 

In  1939,  human  remains  representing 
four  individuals  were  recovered  by 
Louis  Giddings  at  the  Ayveghyaget  site, 
a  precontact  habitation  site  near 
Gambell,  AK.  No  known  individuals 
were  identified.  Between  1972-1973, 
human  remains  representing  three 
individuals  were  recovered  by  Hans- 
Georg  Bandi  during  legally  authorized 
excavations  from  the  vicinity  of  the 
Ayveghyaget  site.  No  known  individuals 
were  identified.  Three  associated 
funerary  objects  recovered  include 
ground  slate,  worked  ivory  and  faunal 
remains. 

In  1939,  human  remains  representing 
three  individuals  were  recovered  by 
Louis  Giddings  from  the  Kitngipalak 
site,  a  precontact  habitation  site  near 
Gambell,  AK.  No  known  individuals 
were  identified.  Between  1972-1973, 
human  remains  representing  133 
individuals  were  recovered  by  Hans- 
Georg  Bandi  during  legally 
unauthorized  excavations  from  the 
Kitngipalak  site.  No  known  individuals 
were  identified.  The  328  associated 
funerary  objects  include  ground  slate 
tools,  chert  flakes,  worked  ivory,  faunal 
remains,  a  whetstone,  abraders  and  ulu 
blades. 


In  1967,  human  remains  representing 
24  individuals  were  recovered  by  Hans- 
Georg  Bandi  during  legally  authorized 
excavations  from  the  vicinity  of  the 
Ayveghyaget  and  Mayaghaaq  sites, 
precontact  habitation  sites  near 
Gambell,  AK.  No  known  individuals 
were  identified.  The  two  associated 
funerary  objects  are  faunal  remains. 

In  1968,  human  remains  representing 
one  individual  were>removed  from  the 
Pagughileq  site,  a  precontact  habitation 
site  on  BLM  land,  and  donated  to  the 
University  of  Alaska  Museum  by  a  State 
of  Alaska  employee  in  1985.  No  known 
individual  was  identified.  No  associated 
funerary  objects  are  present. 

Between  1972-1973,  human  remains 
representing  36  individuals  were 
recovered  by  Hans-Georg  Bandi  during 
legally  authorized  excavations  from  the 
vicinity  of  the  Mayaghaaq  site,  a 
precontact  habitation  site  near  Gambell, 
AK.  No  known  individuals  were 
identified.  The  57  associated  funerary 
objects  include  ivory  harpoon  heads, 
faunal  remains,  ground  slate  fragments, 
ulu  blades,  and  ivory  fragments. 

Between  1972-1973.  himian  remains 
representing  seventeen  individuals  were 
recovered  by  Hans-Georg  Bandi  during 
legally  authorized  excavations  from  the 
Doviaqhyaget  site,  a  precontact 
habitation  site  near  Gambell.  AK.  No 
known  individuals  were  identified.  The 
24  associated  funerary  objects  include 
worked  bone  and  ivory,  faunal  remains, 
ground  slate  points  and  a  winged  object. 

In  1950.  human  remains  representing 
eighteen  individuals  were  donated  to 
the  University  of  Alaska  Museum  by  a 
private  individual  after  being  illegally 
removed  from  BLM  lands  in  the  vicinity 
of  Gambell,  AK.  No  known  individuals 
were  identified.  No  associated  funerary 
objects  are  present. 

In  1962.  human  remains  representing 
two  individuals  were  recovered  fit)m 
BLM  lands  during  legally  authorized 
excavations  in  the  vicinity  of  Gambell. 
AK  by  Otto  Geist.  No  known  individuals 
were  identified.  No  associated  funerary 
objects  are  present. 

The  precontact  sites  and  sites  in  the 
vicinity  of  Gambell.  AK  listed  above 
have  been  identified  as  occupied  during 
the  Okvik.  Old  Bering  Sea.  and  Pimuk 
periods  based  on  site  organization, 
habitation  structures,  cultural  material, 
and  Carbon0914  assays.  The 
Carbon0914  assays  and  ethnohistorical 
data  indicate  these  occupations 
represent  a  continuity  of  cultural 
occupation  of  St.  Lawrence  Island  from 
approximately  300  AD  to  the 
historically  documented  epidemic  and 
famine  of  1879  AD.  The  associated 
funerary  objects  from  the  ten  sites 
located  at  or  near  Gambell  are 
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stylisticallyjand  functionally  consistent 
with  the  Gatnbell  cultural  development 
sequence.  Additionally,  the  present-day 
Native  residents  of  Gambell  are  the 
documented  descendants  of  the 
survivors  of  the  1879  epidemic  and 
fomine.  Oral  history  evidence  provided 
by  representatives  of  the  Native  Village 
of  Gainbell  Indicates  on-going 
recognition  of  the  above  Gambell  grave 
sites  as  traditional  burial  grounds. 

Based  on  the  above  mentioned 
information;  officials  of  the  Bureau  of 
Land  Management  have  determined 
that,  pursuant  to  43  CFR  10.2  (d)(1),  the 
human  remains  listed  above  represent 
the  physica)  remains  of  294  individuals 
of  Native  Ainerican  ancestry.  Officials  of 
the  Bureau  of  Land  Management  have 
also  determined  that,  pursuant  to  25  ' 
U.S.C.  3001  (3)(A),  the  556  objects  listed 
above  are  refisonably  believed  to  have 
been  placed  with  or  near  individual 
human  remans  at  the  time  of  death  or 
later  as  part  of  the  death  rite  or 
ceremony.  Ijastly,  o^cials  of  the  Bureau 
of  Land  Management  have  determined 
that,  pursuant  to  25  U.S.C.  3001  (2), 
there  is  a  relationship  of  shared  group 
identity  wh|ch  can  be  reasonably  traced 
between  thdse  Native  American  human 
remains  and  associated  funerary  objects 
and  the  Native  Village  of  Gambell. 

This  notice  has  been  sent  to  officials 
of  the  Nativ^  Village  of  Gambell. 
Representadves  of  any  other  hidian  tribe 
that  believef  itself  to  be  culturally 
affiliated  wi|h  these  himian  remains  and 
associated  fimerary  objects  should 
contact  Dr.  Ilobert  E.  King,  Alaslca  State 
NAGPRA  Coordinator,  Bureau  of  Land 
ManagemenJ,  222  W.  7th  Avenue.  1B13, 
Anchorage,  1A.K  99513-7599;  telephone: 
(907)  271-5^10,  before  [thirty  days  after 
publication  in  the  Federal  Register). 
Repatriation  of  the  human  remains  and 
associated  funerary  objects  to  the  Native 
Village  of  Gambell  may  begin  after  that 
date  if  no  aqditional  claimants  come 
forward. 

Dated:  Augusi  29, 1996. 
Francis  P.  MoManamon, 
Departmental  Consulting  Archeologist, 
Chief.  Archedlogy  and  Ethnography  Progmm. 
[FR  Doc.  96-32495  Filed  9-3-96;  8:45  am] 

BILLMC  CODE  4^100»7009r 


INTERNATIONAL  TRADE 
COMMISSION 

Sunshine  Apt  Meeting 

AGENCY  HOLt>ING  THE  MEETING:  United 
States  International  Trade  Commission. 

TIME  AND  DATE:  September  11, 1996  at 
11:00  a.m. 


PLACE:  Room  101,  500  E  Street  S.W.. 
Washington,  DC  20436. 
STATUS:  Open  to  the  public. 
MATTERS  TO  BE  CONSIDERED: 

1.  Agenda  for  future  meeting. 

2.  Minutes. 

3.  Ratification  List 

4.  Inv.  No.  731-TA-750  (Preliminary)— 
(Vector  Supercomputers  from  )apan) — 
briefing  and  vote. 

5.  Outstanding  action  jackets:  None. 

In  accordance  with  Commission 
policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

By  order  of  the  Commission: 

Issued:  August  30, 1996. 
Donna  R.  Koehniie, 
Secretary. 
(FR  Doc  96-22637  Filed  8-30-96;  l:16pml 

BILIJNO  CODE  7n20-«a-U 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  and  Section  122  of 
CERCLA,  42  U.S.C.  §9622,  notice  is 
hereby  given  that  on  August  26, 1996, 
a  proposed  Partial  Consent  E)ecree  in 
United  States  v.  Metallics,  Inc.,  Civil 
Action  No.  96-C-0275-S,  was  lodged, 
with  the  United  States  District  Court  for 
the  Western  District  of  Wisconsin.  This 
consent  decree  represents  a  settlement 
of  claims  of  the  United  States  and  the 
State  of  Wisconsin  against  the  Town  of 
Onalaska,  Wisconsin  for  reimbursement 
of  response  costs  and  injunctive  relief  in 
connection  with  the  Onalaska 
Municipal  Landfill  site  ("Site") 
pursuant  to  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act.  42  U.S.C.  §  9601  et 
seq. 

Under  this  settlement  between  the 
United  States,  the  State  of  Wisconsin, 
and  the  Town  of  Onalaska,  the  Town 
will  pay  the  United  States  $482,550  in 
partial  reimbursement  of  response  costs 
incurred  by  the  Environmental 
Protection  Agency  at  the  Site,  perform 
operation  and  maintenance  activities  at 
the  site  throughout  the  contemplated 
thirty-year  remedial  action,  provide 
access  to  the  site  and  to  properties 
adjacent  to  the  site,  and  impose 
conservation  easements  on  such 
properties  consistent  with  their  location 
adjacent  to  a  wildlife  refuge,  and 
institute  appropriate  institutional 
controls. 


The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Consent  E)ecree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  D.C.  20530,  and  should 
refer  to  United  States  v.  Metallics,  Inc., 
D.J.  Ref.  90-11-3-605B. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  Western  District  of 
Wisconsin,  120  North  Henry  Street, 
Room  420.  Madison.  Wisconsin  53703, 
at  the  Region  5  Office  of  the 
Environmental  Protection  Agency.  77 
West  Jackson  Street,  Chicago,  Illinois 
60604-3590,  and  at  the  Consent  Decree 
Library,  1120  G  Street,  N.W.,  4th  Floor, 
Washington,  D.C.  20005.  (202)  624- 
0892.  A  copy  of  the  proposed  Consent 
Decree  may  be  obtained  in  person  or  by 
mail  firom  the  Consent  Decree  Library, 
1120  G  Street,  N.W.,  4th  Floor, 
Washington,  D.C.  20005.  In  requesting  a 
copy,  please  enclose  a  check  in  the 
amount  of  $11.75  (25  cents  per  {>age 
reproduction  cost)  payable  to  the 
Consent  Decree  Library. 
Walko-  Smith, 

Deputy  Chief,  Environmental  Enforcement 
Section.  Environment  and  Natural  Resources 
Division. 

[FR  Doc.  96-22467  Filed  9-3-96;  8:45  am] 

BILUNO  CODE  4410-01-M 


Drug  Enforcement  Administration 
[Docket  No.  95-41] 

Johnson  Matthey,  Inc.;  Termination  of 
Proceedings 

On  May  8, 1995,  the  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration  (DEA)  issued  a  final 
order  granting  the  September  14, 1992, 
application  of  Johnson  Matthey,  Inc. 
(Johnson  Matthey)  to  register  as  a  bulk 
manufacturer  of  methylphenidate, 
subject  to  certain  conditions.  (Johnson 
Matthey  I)  60  FR  26050  (May  16, 1995). 
On  January  2, 1996,  the  United  States 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  denied  a  petition  for 
review  of  that  final  order.  MD 
Pharmaceutical,  Inc.  v.  Drug 
Enforcement  Administration,  Docket 
No.  95-1267, 1996  U.S.  App.  Lexis  1229 
(D.C.  Cir.  1996). 

In  the  meantime,  on  February  24, 
1995.  Johnson  Matthey  filed  an 
application  for  calendar  year  1995  for 
registration  as  a  bulk  manuiiacturer  of 
various  Schedule  I  and  II  controlled 
substances,  including  methylphenidate, 
notice  of  which  was  filed  in  the  Federal 
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Register.  60  FR  20751  (April  27, 1995). 
However,  on  July  27, 1995,  Johnson 
Matthey  withdrew  its  application, 
except  as  to  methylphenidate.  See  60  FR 
53804  (October  17, 1995).  Therefore,  the 
only  aspects  of  Johnson  Matthey's 
February  1995  application  pending  is 
the  request  to  manufacture 
methylphenidate.  By  letter  dated  May 
10, 1995,  MD  Pharmaceutical,  Inc.  (MD) 
filed  comments,  objecting  to  Johnson 
Matthey's  appUcation  with  respect  to 
methylphenidate,  and  by  letter  dated 
May  26, 1995,  Ciba-Geigy  Corporation 
(Ciba)  requested  a  hearing,  giving  rise  to 
the  instant  case. 

Also  by  letter  dated  May  26, 1995, 
Mallinckrodt  Chemical,  Inc. 
(Mallinckrodt),  stated  that  it  took  no 
position  on  Johnson  Matthey's 
application  to  manufacture 
methylphenidate,  but  that  it  "wish(ed) 
to  participate  fully  in  a  hearing  if  one  is 
scheduled."  The  matter  was  docketed 
and  assigned  to  Administrative  Law 
Judge  Mary  Ellen  Bittner.  Extensive 
prehearing  communications  followed, 
with  the  Government  filing  its 
prehearing  memorandum  on  July  28, 

1995,  and  Johnson  Matthey,  Ciba, 
Mallinckrodt,  and  MD  filing  their 
prehearing  memoranda  on  July  31, 1995. 
Again,  the  parties  engaged  in  extensive 
prehearing  filings  surroimding  the  issue 
of  whether  to  hold  in  abeyance  a 
hearing  in  this  matter  pending  the 
decision  of  the  Court  of  Appeals  in 
Johnson  Matthey  I. 

Subsequently,  on  October  17, 1995, 
the  DEA  published  a  notice  in  the 
Federal  Register,  stating,  among  other 
things,  that  "[d]ue  to  the  pending 
administrative  proceeding  concerning 
methylphenidate,  Johnson  Matthey  will 
continue  on  a  day-to-day  registration  to 
bulk  manufacture  methylphenidate 
pending  resolution  of  Docket  No.  95- 
41."  60  FR  53804  (1995).  On  November 
13, 1995,  Johnson  Matthey  filed  an 
application  to  be  registered  as  a  bulk 
manufacturer  of  various  controlled 
substances,  including  methylphenidate, 
for  calendar  year  1996.  See  Notice  of 
Application,  61  FR  8303  (March  4. 
1996). 

Following  the  circuit  court's  decision 
in  Johnson  Matthey  I,  on  February  23, 

1996,  Johnson  Matthey  filed  a  motion  to 
dismiss,  or  in  the  alternative  to 
terminate,  the  current  proceeding.  On 
March  14, 1996,  the  Government  filed  a 
Motion  for  Summary  Disposition, 
seeking  dismissal  of  this  proceeding  on 
various  grounds.  On  March  18, 1996, 
MD  filed  an  Objection  to  Johnson 
Matthey's  Motion  to  Dismiss,  and  Ciba 
filed  a  Memorandimi  in  Response  to 
Motion  of  Johnson  Matthey,  Inc.,  to 
Dismiss  and  Government's  Motion  for 


Summary  Disposition.  Also,  on  March 
19, 1996,  Mallinckrodt  filed  a  Response 
to  Johnson  Matthey's  Motion  to  Dismiss, 
and  on  April  8, 1996,  MD  filed  an 
Opposition  to  the  Govenmient's  Motion 
for  Summary  Disposition. 

By  order  dated  May  15, 1996,  Judge 
Bittner  (1)  denied  the  Government's 
motion  for  summary  disposition,  (2) 
denied  Johnson  Matthey's  motion  to 
dismiss,  (3)  found,  however,  that  there 
was  no  longer  a  basis  for  holding  a 
hearing  in  this  proceeding,  and  (4) 
terminated  the  proceeding.  She  afforded 
the  parties  an  opportunity  to  file  an 
appeal  fit>m  her  ruling,  and  on  June  3, 
1996,  the  Government  filed  exceptions 
to  her  ruling,  but  agreed  with  her 
termination  of  the  proceedings.  No  other 
appeals  were  filed. 

The  Deputy  Administrator  finds  that 
as  of  May  8, 1995,  Johnson  Matthey  had 
a  Certificate  of  Registration  as  a  bulk 
manufacturer  of  methylphenidate.  See 
Johnson  Matthey  I.  As  noted  by  Judge 
Bittner,  both  the  Administrative 
Procedure  Act  and  DEA's  regulations 
provide  that  a  timely  application  for 
reregistration  operates  to  continue  an 
existing  registration  until  there  is  a 
determination  on  that  application.  5 
U.S.C.  §  558(c)*  and  21  C.F.R.  1301.47.2 
Therefore,  the  Deputy  Administrator 
agrees  with  Judge  Bittner's  findings  that 
(1)  the  November  1995  application  for 
reregistration  operates  to  continue 
Johnson  Matthey's  registration  granted 
by  final  order  on  May  8, 1995,  with 
respect  to  methylphenidate,  (2)  Johnson 
Matthey's  reregistration  carmot  be 
denied  until  DEA  takes  further  action,^ 
and  (3)  the  November  1995  application 
is  not  before  Judge  Bittner  (nor  the 
Deputy  Administrator)  as  a  result  of 
Ciba's  hearing  request  relevant  to  the 
February  1995  application.  See  60  FR 
32099  (June  30, 1995)  (amending  21 


'  5  U.S.C  §  S58(c)  states:  "When  the  licensee  has 
made  timely  and  sufficient  application  for  a 
renewal  or  a  new  license  in  accordance  with  agency 
rules,  a  license  with  reference  to  an  activity  of  a 
continuing  nature  does  not  expire  until  the 
application  has  been  finally  determined  by  the 
agency." 

'21  C.F.R.  1301.47  provides:  "In  the  event  that 
an  applicant  for  reregistration  (who  is  doing 
business  under  a  registration  previously  granted 
and  not  revoked  or  suspended)  has  applied  for 
reregistration  at  least  45  days  before  the  date  on 
which  the  existing  registration  is  due  to  expire,  and 
the  Administrator  has  issued  no  order  on  the 
application  on  the  date  on  which  the  existing 
registration  is  due  to  expire,  the  existing  registration 
of  the  applicant  shall  automatically  be  extended 
and  continue  in  effect  until  the  date  on  which  the 
Administrator  so  issues  his  order." 

^21  U.S.C.  S  824(c)  provides,  in  relevant  part,  that 
"Iblefote  taking  action  pursuant  *  *  *  to  a  denial 
of  registration  under  section  823  of  this  title,  the 
Attorney  General  shall  serve  upon  the  applicant  or 
registrant  an  order  to  show  cause  why  registration 
should  not  be  denied.  *  *  *" 


C.F.R.  1301.43,  effective  July  20, 1995. 
by  eliminating  third-party 
manufacturers'  hearing  opportunities, 
pursuant  to  their  own  request).  The 
E)eputy  Administrator  also  finds  that  the 
termination  of  these  proceedings  will 
not  impact  upon  the  continuation  of 
Johnson  Matthey's  day-to-day 
registration  to  manufacture 
methylphenidate,  given  the  lack  of  a 
resolution  of  its  pending  November 
1995  application. 

The  Deputy  Administrator  agrees  with 
Judge  Bittner's  termination  of  Ae 
hearing  procedure  raised  by  Ciba's 
request  in  response  to  Johnson 
Matthey's  registration  application  of 
February  1995.  As  Judge  Bittner  noted, 
"if  a  hearing  were  held  in  this 
jroceeding,  whatever  recommendation 
she]  would  make  with  respect  to 
ohnson  Matthey's  (February)  1995 
application  would  be  of  no 
consequence."  If  Judge  Bittner 
recommended  granting  the  February 
1995  application,  she  would  be 
recommending  Johnson  Matthey  be 
given  a  right  already  flowing  from  the 
May  1995  final  order  and  the  November 
1995  reregistration  application.  If, 
however.  Judge  Bittner  recommended 
the  application  be  denied,  and  if  the 
Deputy  Administrator  concurred  with 
that  recommendation,  a  show  cause 
proceeding  would  need  to  be  instigated. 
See  21  U.S.C.  §  824(c),  quoted  at 
footnote  3  supra.  TTierefore,  since  the 
hearing  will  have  no  impact  upon 
Johnson  Matthey's  registration  at  this 
point  in  the  registration  process,  the 
Deputy  Administrator  concurs  with 
Judge  Bittner's  decision  to  terminate 
this  proceeding.  See,  e.g..  National 
Classification  Comm.  &  Natl.  Motor 
Freight  Traffic  Assn.,  Inc.  v.  United 
States,  779  F.2d  687, 693  (D.C.  Cir. 
1985)  (noting  that  "a  hearing  is  required 
only  when  it  would  serve  some 
purpose"). 

Judge  Bittner  made  findings  necessary 
to  resolve  the  Government's  Motion  for 
Summary  Disposition  and  Johnson 
Matthey's  Motion  to  Dismiss.  The 
Deputy  Administrator  has  reviewed 
those  findings,  Judge  Bittner's 
resolution  of  the  two  motions,  and  the 
Government's  exceptions  thereto. 
However,  the  Deputy  Administrator 
concludes  that  it  is  unnecessary  to 
address  those  matters  here,  since  they 
do  not  impact  upon  the  propriety  of  the 
termination  decision.  Therefore,  the 
Deputy  Administrator  makes  no 
findings  concerning  those  issues. 

Accordingly,  the  Deputy 
Administrator  of  the  Efrug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C. 
823,  and  28  C.F.R.  0.100(b)  and  0.104. 
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hereby  ordefs  that  the  request  for  a 
hearing  concerning  Johnson  Matthey's 
Fetmiary  1995  registration  application, 
and  the  proaeedings  following  and 
relevant  to  that  request  be,  and  they 
hereby  are,  terminated. 

This  order  is  effective  October  4, 
1996.  I 

Dated:  August  27. 1996. 
Staptwn  H.  GfO6ii0, 
Deputy  Administrator 
IFR  Doc.  96-2^496  Filed  9-3-96;  8:45  am] 

MJJNQ  COM  ifn  n  M 


Immigration  and  Naturalization  Service 

Agency  information  Coltoction 
Activities:  Extension  of  Existing 
Collection;  Comment  Request 

ACTION:  Notice  of  Information  Collection 
Under  Review;  Nonimmigrant  Checkout 
Letter. 


+ 


Office  of  Management  and  Budget 
(OMB)  approval  is  being  sought  for  the 
information  collection  listed  below. 
This  proposed  information  collection 
was  previoufly  published  in  the  Federal 
Register  on  May  29, 1996,  at  61  FR 
26932-26933,  allowing  for  a  60-day 
public  comment  period.  No  comments 
were  received  by  the  Immigration  and 
Naturalizatipn  Service. 

The  purpclse  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments  from  the  date  listed  at  the  top 
of  this  page  in  the  Federal  Register. 
This  process,  is  conducted  in  accordance 
with  5  CFR  ifart  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  buriden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Regulatory  Affairs,  Attention: 
Department  ^f  Justice  Desk  Officer, 
Washington,  DC,  20530.  Additionally, 
comments  may  be  submitted  to  OMB  via 
facsimile  to  ?02-395-7285.  Comments 
may  also  be  lubmitted  to  the 
Department  6f  Justice  (DO J),  Justice 
Management  Division,  Information 
Management  and  Secxirity  Staff, 
Attention:  Department  Clearance 
Officer,  Suiti  850, 1001  G  Street.  NW, 
Washington,! DC,  20530.  Additionally, 
comments  may  be  submitted  to  DOJ  via 
facsimile  to  102-514-1534. 

Written  co^nments  and  suggestions 
from  the  public  and  affected  agencies 
should  address  one  or  more  of  the 
following  points: 

(1)  Evaluate  whether  the  proposed 
collection  ofjinformation  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency/ component. 


including  whether  the  information  will 
have  practical  utility; 

(2)  Evaluate  the  accuracy  of  the 

'  agencies/components  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses.  The  proposed  collection  is 
listed  below: 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection. 
Nonimmigrant  Checkout  Letter. 

(3)  i4gency/orm  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  G-146.  Detention  and 
Deportation,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  This  collection  of 
information  is  used  in  making  inquiries 
of  persons  in  the  United  States  or 
abroad  concerning  the  whereabouts  of 
ahens,  and  also  requests  departure 
information  by  the  Immigration  and 
Naturalization  Service,  when  initial 
investigation  to  locate  the  alien  or  verify 
his  or  her  departure  is  unsuccessful. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  20,000  respondents  at  10 
minutes  (.166)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  3,320  aimual  burden  hours. 

Public  comment  on  this  proposed 
information  collection  is  strongly 
encouraged. 

Dated:  August  28. 1996. 
Robert  B.  BriggB, 

Department  Clearance  Officer,  United  States 

Department  of  Justice. 

[FR  Doc  9fr-22468  Filed  9-3-96;  8:45  ami 

BILUNQ  COOe  4410-1*-li 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Unemployment  Compensation  for  Ex- 
Servlcemembera  (UCX)  Handbook; 
Comment  Request 

action:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
{PRA95)  (44  U.S.C.  3506(c)(2)(A)].  This 
program  helps  to  ensiu«  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  and  Training 
Administration  is  soliciting  comments 
concerning  the  proposed  revision  and 
extension  of  the  Unemployment 
Compensation  for  Ex-Servicemembere 
(UCX)  Handbook. 

A  copy  of  the  proposed  information 
collection  request  (ICR)  can  be  obtained 
by  contacting  the  office  listed  below  in 
the  addressee  section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addresses  section  below  on  or  befwe 
November  4,  1996. 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

*  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

*  evaluate  tne  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

*  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

*  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 
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ADDRESSES:  Written  comments  on  this 
notice  may  be  mailed  or  delivered  to 
Charles  E.  Longus,  Jr.,  Unemployment 
Insurance  Service,  U.S.  Department  of 
Labor,  Room  S-4231,  Frances  Perkins 
Building,  ZDO  Constitution  Ave.,  N.W., 
Washington,  DC  20210,  telephone  (202) 
219-5340  ext  16  (this  is  not  a  toll-free 
number),  fax  number  (202)  219-8506. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

The  UCX  law  (5  U.S.C.  8521-8523) 
requires  State  emplojntnent  security 
agencies  to  administer  the  UCX  program 
in  accordance  with  the  same  terms  and 
conditions  of  the  paying  State's 
unemplojrment  insurance  law  which 
apply  to  unemployed  claimants  who 
worked  in  the  private  sector.  Each  State 
agency  must  be  able  to  obtain  certain 
military  service  information  from  each 
claimant  filing  claims  for  UCX  benefits 
to  enable  them  to  determine  his/her 
eligibility  for  benefits.  The  State 
agencies  record  or  obtain  required  UCX 
information  on  forms  developed  by  the 
Department  of  Labor,  ETA  841,  ETA  842 
and  ETA  843.  The  use  of  each  of  these 
forms  is  essential  to  the  UCX  claims 
process. 

Information  pertaining  to  the  UCX 
claimant  can  only  be  obtained  from  the 
individual's  military  discharge  papers, 
the  appropriate  branch  of  militaiy 
service  or  the  Department  of  Veterans 
Affairs  (formerly  the  Veterans 
Administration).  If  the  claimant  does 
not  have  this  information  available,  the 
most  feasible  and  efl^ective  way  to  obtain 
this  information  is  by  use  of  the  forms 
prescribed  by  the  Department  of  Labor 
for  State  agency  use.  Without  this 


information,  we  could  not  adequately 
determine  the  eligibility  of  ex- 
servicemembers  and  would  not  be  able 
to  properly  administer  the  program. 

n.  Current  Actknu 

This  is  a  request  for  OMB  approval 
under  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3506(c)(2)(A))  of  an 
extension  to  an  existing  collection  of 
information  previously  approved  and 
assigned  OMB  control  No.  1205-0176.  A 
cvurent  inventory  of  255,000  UCX 
claims  were  filed  in  FY  1994  and  a 
proposed  inventory  of  138,573  UCX 
claims  will  be  reported  for  FY  1995 
reflecting  a  significant  decrease  of 
116,427  from  the  previous  fiscal  year 
resulting  in  a  reduction  of  -  3,009  hoiu-s 
toward  ETA's  Information  Collection 
Budget. 

Fifty-three  (53)  SESAs  fill  out  these 
forms.  Form  ETA  841  is  completed  by 
SESAs  whenever  an  ex-servicemember 
files:  (1)  A  "first  claim"  (UCX)  for 
unemployment  compensation,  whereby 
an  assignment  of  Federal  military 
service  is  recorded;  or  (2)  a  request  for 
determination  of  entitlement  to  UCX 
benefits,  whether  or  not  such  request 
results  in  a  "first  claim."  Form  ETA  842 
is  very  rarely  used  under  current 
legislation  so  our  estimate  is  zero 
burden.  ETA  843  is  used  by  SESAs  only 
when  it  is  necessary  to  obtain  additional 
clarifying  information  from  the  military 
pertaining  to  the  UCX  claimant  or  to 
obtain  a  copy  of  DD  Form  214  that  was 
not  issued  to  the  claimant  when 
separated  irom  military  service. 
Accordingly,  the  ETA  843  is  used  for 
only  5%  of  the  UCX  "first  claims."  This 
is  then  sent  to  any  one  of  the  four 


branches  of  military  service  (Army, 
Navy,  Marines,  Air  Force),  the  Coast 
Guard,  or  the  National  Oceanic 
Atmospheric  Administration  (they  are 
considered  branches  of  military  service 
for  UCX  purposes  but  are  not  under  the 
jurisdiction  of  the  Department  of 
Defense). 

Type  of  Review.  Revision. 

Agency.  Employment  and  Training 
Administration. 

Title:  Unemployment  Compensation 
for  Ex-Servicemerabers  (UCX) 
Handbook. 

OMB  Number.  1205-0176. 

Recordkeeping:  The  Department  of 
Labor  (DOL)  does  not  maintain  a  system 
of  records  for  the  UCX  program.  UCX 
records  are  maintained  by  the  SESAs 
acting  as  agents  for  the  Federal 
Govenmient  in  the  administration  of  the 
UCX  program.  The  DOL  procedures 
permit  the  SESAs,  upon  request,  to 
dispose  of  UCX  records  according  to 
State  law  provisions,  3  years  after  final 
action  (including  appeals  or  court 
action)  on  the  claim,  or  such  records 
may  be  transferred  in  less  than  3-year 
period  if  microphotographed  in 
accordance  with  appropriate 
microphotography  standards. 

Affected  Public:  State  governments 
(State  employment  security  agencies). 

Cite/Reference/Form/etc:  Forms  ETA 
841,  ETA  842  and  ETA  843 

Total  Respondents:  138,573 

Frequency.  As  needed 

Total  Responses:  138,573 

Average  Time  per  Response:  1.5  min. 

Estimated  Total  Burden  Hours:  3,579 
hrs.  or  chart  for  multiple  forms/ 
information  collections. 


Cite/reference 

Total  re- 
spond- 
ents 

Frequency 

Total  re- 
sponses 

Average 

time  per 

response 

(min.) 

Burden 
(hrs.) 

ETA  841 

138,573 

0 

6,929 

As  needed  .... 
As  needed  .... 
As  needed  .... 

138,573 

0 

6,929 

1.5 

0 

1.0 

3,464 

ETA  842 

ETA  843    ~ 

0 
115 

Totals 

145,502 

3,579 

Total  Burden  Cost  (capital/startup):  0. 

Total  Burden  Cost  (operating/ 
maintaining):  $3,201,036. 

Comments  submitted  in  response  to 
this  comment  request  will  be 
summarized  and/or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval  of  the  information 
collection  request;  they  will  also 
become  a  matter  of  public  record. 


Dated:  August  28, 1996. 
Mary  Ann  Wyrsch, 

Director,  Unemployment  Insurance  Service. 
[FR  Doc.  96-22511  Filed  9-3-96;  8:45  ami 

BILUNG  OOOE  4S10-30-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  96-103] 


NASA  Advisory  Council  (NAC),  Space 
Science  Advisory  Committee  (SScAC), 
Structure  and  Evolution  of  the 
Universe  Advisory  Subcommittee; 
Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
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ACTION:  Notice  of  meeting  change. 


FEDERAL  REGISTER  CITATION  OF  PREVIOUS 
ANNOUNCEMENT:  61  FR  40663.  Notice 
Number  9$-090.  August  5. 1996. 
PREVKXiSLV  ANNOUNCED  DATES  AND 
A00RESSE9  OF  MEETING:  Monday. 
Septembe^  9, 1996.  8:30  a.m.  to  5:00 
p.m..  and  Tuesday.  September  10. 1996. 
8:30  a.m.  to  4:30  p.m.;  NASA 
Headquarters.  Conference  Room  MIC  6- 
A/B  West., 300  E  Street.  SW. 
Washington.  DC  20546. 
CHANGES  IN  THE  MEETING:  The  meeting 
will  be  closed  to  the  public  on  Monday. 
Septembed  9. 1996.  8:30  a.m.  to  9:00 
a.m.  and  on  Tuesday.  September  10. 
1996.  12:00  p.m.  to  1:00  p.m.  in 
accordanci  with  5  U.S.C  552b(c)(6),  to 
allow  for  a  discussion  on  procedures 
and  conflicts  of  interest  of  scientific 
priorities  by  the  members. 
FOR  FURTHtR  INFORMATION  CONTACT:  Dr. 
Alan  N.  Banner.  Code  SA.  National 
Aeronautics  and  Space  Administration. 
Washington.  DC  20546.  202/358-0364. 
The  remainder  of  the  meeting  will  be 
open  to  the  public  up  to  the  capacity  of 
the  room. 

Dated:  Aubust  27. 1996. 
Alan  M.  Lwlwig, 

Associate  Administrator  for  Policy  and  Plans. 

Nationa]  Aeronautics  and  Space 

Administration. 

[FR  Doc.  96^22445  Filed  9-3-96;  8:45  am] 

MLUNQ  CODE  7510-01-41 


MATTERS  TO  BE  CONSIDERED:  General 
administrative  matters  for  the 
Commission,  including  substantive 
agenda;  Commission  working  groups 
will  consider  the  following  substantive 
matters:  govenunent  as  creditor  or 
debtor;  small  businesses,  single  asset 
real  estate  cases  and  partnerships:  a 
special  case?;  improving  jurisdiction 
and  procedure;  consumer  bankruptcy; 
Chapter  11:  uses  and  consequences;  and 
service  to  the  estate:  ethical  and 
economic  choices.  An  open  forum  for 
public  participation  will  be  held  on 
Wednesday,  September  18. 1996  from 
8:45  A.M.  to  10:00  A.M.  and  on 
Thursday.  September  19. 1996.  firom 
2:30  P.M.  to  4:00  P.M. 

CONTACT  PERSONS  FOR  FURTHER 
INFORMATION:  Contact  Susan  Jensen- 
Conklin  or  Carmelita  Pratt  at  the 
National  Bankruptcy  Review 
Commission.  Thurgood  Marshall 
Federal  Judiciary  Building,  One 
Columbus  Circle.  N.E.,  Suite  G-350, 
Washington.  D.C.  20544;  Telephone 
Number:  (202)  273-1813. 
Susan  Jenaen-Conklin. 
Deputy  Counsel. 

{FR  Doc.  96-22464  Filed  9-3-96;  8:45  am] 
BiLUNO  COM  oaio-so-^ 


NATIONAli  BANKRUPTCY  REVIEW 
COMMSSaON 

Meeting     { 

AGENCY:  National  Bankruptcy  Review 

Commission. 

ACTION:  Nonce  of  public  meeting. 


TME  AND  dXte:  Monday.  September  16, 
1996:  2:00  i>.M.  to  4:00  P.M.; 
Wednesday.  September  18. 1996;  8:30 
A.M.  to  4:45  P.M.;  and  Thursday. 
September  19. 1996;  8:30  A.M.  to  4:00 
P.M.  I 

PLACE:  On  Monday,  September  16, 1996, 
the  Government  Working  Group  of  the 
Commission  will  hold  a  Planning 
Meeting  at  the  State  Capitol  Building- 
Room  303.  Santa  Fe,  New  Mexico.  On 
Wednesday  and  Thursday,  September 
18-19. 199$.  the  Commission  will  hold 
its  Meetingiat  the  State  Capitol 
Building— Jloom  307.  Santa  Fe.  New 
Mexico.  The  State  Capitol  Building  is 
located  at  t|ie  intersection  of  Old  Santa 
Fe  Trail  and  Paseo  de  Peralta  in  Santa 
Fe,  NewM<xico. 

STATUS:  All  meetings  will  be  open  to  the 
public. 


NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Ac|f  Meeting 

AGENCY  HOLO<NQ  THE  MEETING:  Nuclear 
Regulatory  Commission. 

DATE:  Weeks  of  September  2.  9, 16,  and 
23. 1996. 

PLACE:  Commissioners'  Conference 
Room.  11555  Rockville  Pike.  Rockville, 
Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  September  2 

Wednesday.  September  4 
9:30  a.m. 

Briefing  by  DOE  on  Status  of  HLW  Program 
(Pubhc  Meeting) 
11:00  a.m. 

Affirmation  Session  (Public  Meeting) 

a.  SECY-96-100— Final  Amendmente  to  10 
CFR  Parts  20  and  35  on  Criteria  for  the 
Release  of  Individuals  Administered 
Radioactive  Material  (tentative) 

b.  SECY-96-1 18— Amendments  to  10  CFR 
Parts  50.  52,  and  100,  and  Issuance  of  a 
New  Appendix  S  to  Part  50  (tentative) 

Thursday,  September  5 
3:00  p.m. 
Briefing  by  Executive  Branch  (Closed— Ex. 
1) 


Week  of  September  9— Tentative 

There  are  no  meetings  scheduled  for  the 
Week  of  September  9. 

Week  of  September  16— Tentative 

There  are  no  meetings  scheduled  for  the 
Week  of  September  16. 

Week  of  September  23 — Tentative 

There  are  no  meetings  scheduled  for  the 
Week  of  September  23. 

The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice. 

To  verify  the  status  of  Meetings  call 
(recording)— (301)  415-1292. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Bill  Hill  (301)  415-1661. 

The  NRG  Conmiission  Meeting  Schedule 
can  be  found  on  the  Internet  at:  http:// 
www.nrc.gov/SECY/smj/schedule.htra. 

This  notice  is  distributed  by  mail  to  several 
hundred  subscribers.  If  you  no  longer  wish 
to  receive  it,  or  would  like  to  be  added  to  it. 
please  contact  the  Office  of  the  Secretary. 
Attn:  Operations  Branch,  Washington,  D.C 
20555  (301-415-1963). 

In  addition,  distribution  of  this  meeting 
notice  over  the  internet  system  is  available. 
If  you  are  interested  in  receiving  this 
Commission  meeting  schedule  electronically, 
please  send  an  electronic  message  to 
alb#ut:.gov  or  dkwOnrc.gov. 

Dated:  August  30. 1996. 

William  M.  Hill,  Jr.. 

SECY  Tracking  Officer.  Office  of  the 
Secretary. 

IFR  Doc.  96-22692  Filed  8-30-96;  2:02  pml 

BOJJNO  COOe  7800-01-«l 


NUREQ:  Issuance,  Availability 

The  Nuclear  Regulatory  Commission 
(NRC)  has  issued  two  final  reports  on 
estimating  boiling  water  reactor  (BWR) 
decommissioning  costs.  They  are 
NlJREG/CR-6174.  "Revised  Analyses  of 
the  Decommissioning  for  the  Reference 
Boiling  Water  Reactor  Power  Station," 
and  NUREG/CR-6270,  "Estimating 
Boiling  Water  Reactor  Decommissioning 
Costs."  The  reports  discuss  and  provide 
methods  for  estimating 
decommissioning  costs  for  BWRs.  They 
also  provide  background  information  to 
support  rulemaking  activities  to  modify 
funding  assurance  requirements  for 
nuclear  power  reactor  licensees. 

Copies  of  NUREG/CR-61 74  and 
NUREG/CR-6270  may  be  purchased 
fi-om  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office,  P.O. 
Box  37082,  Washington,  IX;  20013- 
7082.  Copies  are  also  available  ft-om  the 
National  Technical  Information  Service, 
5285  Port  Royal  Road,  Springfield,  VA 
22161.  Copies  are  available  for 
inspection  and  copying  for  a  fee  in  the 
NRC  Public  Document  Room,  2120  L 
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Street,  NW.  (Lower  Level),  Washington, 
DC.  The  computer  software  for  NUREG/ 
CR-6270  can  be  purchased  from  the 
Energy  Science  and  Technology 
Software  Center,  P.O.  Box  1020,  Oak 
Ridge.  TN  37831-1020.  Phone:  (423) 
576-2606. 

For  further  information  contact 
George  J.  Mencinsky.  U.S.  Nuclear 
Regulatory  Commission,  Mail  Stop  T-9 
F31,  Washington,  DC  20555,  Phone: 
(301) 415-6206. 

Dated  at  Rockville,  Maryland,  this  23rd  day 
of  August,  1996. 

For  the  Nuclear  Regulatory  Cbnunission. 
Bill  M.  Morris, 

Director,  Division  of  Regulatory  Applications, 
Office  of  Nuclear  Regulatory  Research. 
[PR  Doc.  96-22509  Filed  9-3-96;  8:45  ami 
BiUJNQ  CODE  7SWM>1-P 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Federal  Prevailing  Rate  Advisory 
Committee  Cancellation  of  Open 
Committee  Meeting 

According  to  the  provisions  of  section 
10  of  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463),  notice  is  hereby 
given  that  the  meeting  of  the  Federal 
Prevailing  Rate  Advisory  Committee 
scheduled  for  Thursday,  September  12, 
1996,  has  been  canceled. 

Information  on  other  meetings  can  be 
obtained  by  contacting  the  Committee's 
Secretary,  Office  of  Personnel 
Management,  Federal  Prevailing  Rate 
Advisory  Committee,  Room  5559, 1900 
E  Street,  NW.,  Washington,  DC  20415, 
(202)  606-1500. 

Dated:  August  27. 1996. 
Phyllis  G.  Foley, 

Chair,  Federal  Prevailing  Rate  Advisory 

(Committee. 

(FR  Doc.  96-22499  Filed  9-3-96;  8:45  am) 

BILUNO  COOe  632S-01-M 


PHYSICIAN  PAYMENT  REVIEW 
COMMISSION 

Commission  Meeting 

AGENCY:  Physician  Payment  Review 

Commission. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Commission  v«rill  hold  its 
next  public  meeting  on  Thursday, 
September  19, 1996  and  Friday, 
September  20, 1996,  at  the  Washington 
Marriott,  1221  22nd  Street  NW. 
Washington,  DC,  in  the  third  floor 
conference  center.  The  meetings  are 
tentatively  scheduled  to  begin  at  9:00 


a.m.  each  day.  The  Commission  expects 
to  discuss  such  issues  as  its  comments 
on  the  Secretary's  report  on  Volume 
Performance  Standards,  workforce 
trends,  managing  Medicare  fee  for 
service,  Medigap  portability,  PSOs. 
federal  premium  contributions,  and  to 
hear  updates  on  revising  practice 
expense  relative  values  in  the  Medicare 
Fee  Schedule,  antitrust  issues,  the  5- 
year  review  of  Medicare  work  relative 
values,  HCFA  regulations  on  physician 
financial  incentives,  and  the  Medicare 
SELECT  evaluation.  Panels  on  Medicare 
managed  care,  the  response  of  academic 
medical  centers,  and  structuring  choice 
in  the  Medicare  program  are  scheduled. 
The  agenda  is  tentative  at  this  time;  a 
final  agenda  will  be  available  on  Friday, 
September  13, 1996  and  will  be  mailed 
at  that  time. 

ADDRESS:  2120  L  Street,  N.W.,  Suite  200; 
Washington,  D.C.  20037.  The  telephone 
number  is  202/653-7220. 
FOR  FURTHER  INFORMATION  CONTACT: 
Annette  Hennessey,  Executive 
Assistant,  at  202/653-7220. 
SUPPLEMENTARY  INFORMATION:  If  you  are 
not  on  the  Commission  mailing  list  and 
wish  to  receive  an  agenda,  please  call 
202/653-7220  after  September  13. 1996. 

Lauren  LeRoy. 

Executive  Director. 

[FR  Doc.  9&-22S02  Filed  9-3-96;  8:45  am] 

BiLUNQ  CODE  6a20-8E-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  10-22180;  File  No.  812-10052] 
Schwab  Annuity  Portfolios,  et  al. 

August  27, 1996. 

AGENCY:  Securities  and  Exchange 

Commission  (the  "SEC"  or  • 

"Commission"). 

ACTION:  Notice  of  Application  for 

Exemptions  under  the  Investment 

Company  Act  of  1940  (the  "1940  Act"). 

APPLICANT:  Schwab  Annuity  PortfoHos 

(the  "Trust"). 

RELEVANT  1940  ACT  SECTIONS:  Order 

requested  under  Section  6(c)  of  the  1940 

Act  from  the  provisions  of  Sections  9(a), 

13(a),  15(a)  and  15(b)  of  the  1940  Act 

and  Rules  6e-2(b)(15)  and  6e- 

3(T)(b)(15)  thereunder. 

SUMMARY  OF  APPLICATION:  Applicant 

seeks  an  order  to  the  extent  necessary  to 
permit  shares  of  the  Trust  and  shares  of 
any  other  investment  company  (the 
"Future  Funds,"  collectively,  with  the 
Trust,  the  "Funds")  that  is  desired  to 
fund  variable  insurance  products,  and 
for  which  Charles  Schwab  Investment 


Management,  Inc.  (the  "Investment 
Manager")  or  an  affiliate  may  serve  as 
investment  adviser,  manager,  principal 
underwriter  or  sponsor,  to  be  sold  to 
and  held  by:  (a)  variable  annuity  and 
variable  life  insurance  separate  accounts 
(the  "Separate  Accounts")  of  both 
affiliated  and  unaffiliated  life  insurance 
companies  (the  "Participating  Insurance 
Companies");  and  (b)  qualified  pension 
and  retirement  plans  outside  of  the 
separate  account  context  (the  "Plans"). 
FIUNG  DATE:  The  application  was  filed 
on  March  21, 1996. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  on  this  application  by  writing 
to  the  Secretary  of  the  SEC  and  serving 
Applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
must  be  received  by  the  Commission  by 
5:30  p.m.  on  September  23,  1996,  and 
accompanied  by  proof  of  service  on  the 
Applicant  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  interest,  the  reason  for  the  request 
and  the  issues  contested.  Persons  may 
request  notification  of  the  date  of  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street.  N.W.,  Washington,  D.C.  20549. 
Applicant,  Frances  Cole,  Esq.,  Charles 
Schwab  Investment  Management,  Inc., 
101  Montgomery  Street,  San  Francisco, 
CA  94104. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Amorosi,  Attorney,  or  Patrice  M. 
Pitts,  Special  Counsel.  Office  of 
Insurance  Products,  Division  of 
Investment  Management,  at  (202)  942- 
0670. 

SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application;  the 
complete  application  is  available  for  a 
fee  from  the  Public  Reference  Branch  of 
the  SEC. 

Applicant's  Representations 

1.  The  Trust,  an  open-end 
management  investment  company 
organized  as  a  Massachusetts  business 
trust  on  January  21,  1994,  currently 
consists  of  one  series:  the  Schwab 
Money  Market  Portfolio  (the  "Series"). 

2.  TTie  Investment  Manager,  registered 
investment  adviser  under  the 
Investment  Advisers  Act  of  1940,  serves 
as  the  investment  adviser  and 
administrator  to  each  Fund.  The 
Investment  Manager  is  a  wholly-owned 
subsidiary  of  the  Charles  Schwab 
Corporation,  a  parent  of  investment 
services  companies  inccuporated  in 
Cahfomia. 
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3.  The  Trust  currently  offers  shares  of 
the  Series  only  to  Transamerica 
Separate  Account  VA-5,  a  separate 
account  of  Transamerica  Ocddental  Life 
Insuranca  Company  and  to  Separate 
Account  VA-5  NLNY.  a  separate 
account  of  First  Transamerica  Life 
Insurance  Company  (collectively 
referred  to  as  "Transamerica"),  to  fund 
the  benefits  of  Schwab  Investment 
Advantage''^,  a  variable  annuity 
contract  issued  by  Transamerica.  It  is 
intended,  however,  that  shares  of  the 
Funds  wiO  be  ofiisred  to  separate 
accounts  of  other  insurance  companies, 
including  insurance  companies  that  are 
not  affiliated  with  Transamerica.  The 
Fimds  also  may  be  used  as  investment 
vehicles  for  qualified  pension  and 
retirement  plans  outside  of  the  separate 
account  context. 

4.  Uponi  the  granting  of  the  order 
requested  in  the  application,  the  Fimds 
intend  to  offer  to  Separate  Accounts  of 
Participating  Insurance  Companies 
shares  of  the  Series  and  of  future 
hivestment  series  to  serve  as  the 
investment  vehicle  for  various  types  of 
variable  insurance  products,  including, 
but  not  limited  to,  variable  annuity 
contracts,  single  premium  variable  life 
insurance  {>olicies,  and  flexible 
premium  Variable  life  insiuance 
contracts  (collectively,  the  "Contracts"). 
The  Fimds  also  may  offer  shares  of  the 
Series  and  of  future  investment  series 
directly  toiPlans  outside  of  the  separate 
account  context. 

5.  Participating  Insurance  Companies 
will  establish  their  own  Separate 
Accounts  ftnd  design  their  own  variable 
contracts,  tlie  role  of  the  Funds  under 
this  arrangement,  insofar  as  the  federal 
securities  laws  are  applicable,  will 
consist  of  offering  shares  to  the  Separate 
Accounts  and  fulfilling  any  conditions 
that  the  Cdmmission  may  impose  upon 
granting  the  order  requested  in  the 
applicatioa. 

6.  Tax  laiw  permits  the  Funds  to 
increase  thieir  asset  base  through  the  sale 
of  shares  of  the  Funds  to  Plans.  Plans 
may  choose  the  Funds  as  the  sole 
investment  option  under  the  Plan  or  as 
one  of  several  investment  options. 
Which  investment  choices  are  available 
to  a  Plan  participant  will  depend  upon 
the  Plan.  Shares  of  the  Funds  sold  to 
Plans  will  be  held  by  the  trustees  of  the 
Plans,  as  mandated  by  Section  403(a)  of 
the  Employee  Retirement  Income 
Security  Act  ("ERISA"). 

Applicant'ft  Legal  Analysis 

1.  In  conpection  with  the  hmding  of 
scheduled  premium  variable  life 
insurance  contracts  issued  through  a 
separate  account  registered  imder  the 
1940  Act  ai  a  unit  investment  trust 


("UIT').  Rule  6e-2(b)(15)  provides 
partial  exemptions  from  Sections  9(a). 
13(a).  15(a)  and  15(b)  of  the  1940  Act 
The  relief  provided  by  Rule  6e-2  is 
available  to  the  investment  adviser, 
principal  underwriter,  and  sponsor  or 
depositor  of  the  Separate  Account  The 
exemptions  granted  by  Rule  6»r2(b)(lS) 
are  available  only  where  the 
management  investment  company 
underlying  the  UIT  offiers  its  shares 
"exclusively  to  variable  life  insurance 
separate  accounts  of  the  life  insurer,  or 
of  any  affiliated  life  insurance 
company."  The  use  of  a  common 
managemrat  investment  company  as  the 
underlying  medium  for  both  variable 
annuity  and  variable  lifia  insiuance 
separate  accoimts  of  a  single  insurance 
company  (or  of  two  or  more  affiliated 
insurance  companies)  is  referred  to  as 
"mixed  hmding."  The  use  of  a  common 
management  investment  company  as  the 
underlying  investment  medium  for 
variable  annuity  and  variable  life 
insurance  separate  accounts  of 
unaffiliated  insurance  companies  is 
referred  to  as  "shared  funding."  The 
relief  granted  by  Rule  6e-2(b)(15)  is  not 
available  with  respect  to  a  scheduled 
premium  variable  life  insiuance 
separate  accoimt  that  owns  shares  of  an 
underlying  fund  that  offers  its  shares  to 
a  variable  annuity  se[>arate  account  of 
the  same  company  or  of  any  other 
affiliated  or  unaffiliated  life  insurance 
company.  Therefore.  Rule  6e-2(b)(15) 
precludes  mixed  funding  as  well  as 
shared  funding. 

2.  Applicant  states  that  because  the 
relief  under  Rule  6e-2(b)(l5)  is  available 
only  where  shares  are  offered 
exclusively  to  separate  accoimts  of 
insurance  companies,  additional 
exemptive  relief  is  necessary  if  shares  of 
the  Funds  are  also  to  be  sold  to  Plans. 

3.  In  connection  with  flexible 
preifiium  variable  life  insurance 
contracts  issued  through  a  separate 
account  registered  under  the  1940  Act 
as  a  UIT.  Rule  6e-3(T)(b)(15)  provides 
partial  exemptions  from  Sections  9(a). 
13(a),  15(a),  and  15(b)  of  the  1940  Act. 
The  rehef  provided  by  Rule  6e-3(T)  also 
is  available  to  the  investment  adviser, 
principal  underwriter,  and  sponsor  or 
depositor  of  the  Separate  Account  The 
exemptions  granted  to  a  separate 
account  by  Rule  6e-3(T)(b)(15)  are 
available  only  where  the  UTT's 
underlying  fund  offers  its  shares 
"exclusively  to  separate  accounts  of  the 
Ufe  insurer,  or  of  any  affiliated  life 
insurance  company,  offering  either 
scheduled  or  flexible  contracls,  or  both; 
or  which  also  offer  their  shares  to 
variable  annuity  separate  accounts  of 
the  life  insurer  or  of  an  affiliated  life 
insurance  company."  Thus,  Rule  6e- 


3(T)  permits  mixed  funding,  but  does 
not  permit  shared  funding. 

4.  Applicant  states  that  because  the 
relief  under  Rule  6e-3(T)  is  available 
only  where  shares  are  offered 
exclusively  to  separate  accounts, 
additional  exemptive  relief  is  necessary 
if  shares  of  the  Funds  also  are  to  be  sold 
to  Plans. 

5.  Applicant  states  that  changes  in  the 
tax  law  have  created  the  opportunity  for 
the  Funds  to  increase  their  asset  base 
through  the  sale  of  Fund  shares  to  Plans. 
Section  817(h)  of  the  Internal  Revenue 
Code  of  1986,  as  amended  (the  "Code"), 
imposes  certain  diveraification 
standards  on  the  underlying  assets  of 
the  Contracts  held  in  the  Fimds.  The 
Code  provides  that  such  Contracts  shall 
not  be  treated  as  an  annuity  contract  or 
Ufe  insurance  contracts  for  any  period 
in  which  the  underlying  assets  are  not, 
in  accordance  with  regulations 
prescribed  by  the  Treasury  Department, 
adequately  diversified.  On  March  2, 
1989,  the  Treasury  Department  issued 
regulations  which  established 
diversification  requirements  for  the 
investment  portfolios  underlying 
variable  contracts.  Trees.  Reg.  §  1.817- 
5(1989).  The  regulations  provide  that,  to 
meet  the  diversification  requirements, 
all  of  the  beneficial  interests  in  the 
investment  company  must  be  held  by 
the  segregated  assets  accounts  of  one  or 
more  insurance  companies.  The 
regulations  do.  however,  contain  certain 
exceptions  to  this  requirement,  one  of 
which  allows  shares  in  an  investment 
company  to  he  held  by  the  trustee  of  a 
qualified  pension  or  retirement  plan 
without  adversely  affecting  the  ability  of 
shares  in  the  same  investment  company 
also  to  be  held  by  the  separate  accounts 
of  insurance  companies  in  connection 
with  their  variable  contracts.  Trees.  Reg. 
§1.817-5(0(3)(iii). 

6.  Applicant  states  that  the 
promulgation  of  Rules  6e-2  and  6e-3(T) 
under  the  1940  Act  preceded  the 
issuance  of  these  Treasury  Regulations. 
Applicant  asserts  that,  given  the  then 
current  tax  law,  the  sale  of  shares  of  the 
same  investment  company  to  both 
separate  accounts  and  plans  could  not 
have  been  envisioned  at  the  time  of  the 
adoption  of  Rules  6e-2(b)(15)  and  6e- 
3(T)(b)(15). 

7.  Applicant  therefore  requests  relief 
from  Sections  9(a),  13(a).  15(a)  and  15(b) 
of  the  1940  Act.  and  Rules  6e-2(b)(15) 
and  6e-3(T)(b)(15)  thereunder,  to  the 
extent  necessary  to  permit  shares  of  the 
Funds  to  be  offered  and  sold  in 
connection  with  both  mixed  and  shared 
funding. 

8.  Section  9(a)  of  the  1940  Act 
provides  that  it  is  unlawful  for  any 
company  to  serve  as  investment  adviser 


Federal  Register  /  Vol.  61,  No.  172  /  Wednesday,  September  4.  1996  /  Notices  46671 


to  or  jifincipal  underwriter  for  any 
registered  oi>en-end  investment 
company  if  an  affiliated  person  of  that 
company  is  subject  to  a  disqualification 
enumerated  in  Section  9(a)(1)  or  (2). 
Rules  6e-2(b)(15)  and  6e-3(T)(b)(15) 
provade  exemptions  from  Section  9(a) 
imder  certain  circumstances,  subject  to 
the  limitations  on  mixed  and  shared 
funding.  The  relief  provided  by  Rules 
6e-2(b)(15)(i)  and  6e-3(T)(b)(15)(i) 
permits  a  person  disqualified  under 
Section  9(a)  to  serve  as  an  officer, 
director,  or  employee  of  the  life  insurer, 
or  any  of  its  affiliates,  so  long  as  that 
person  does  not  participate  directly  in 
the  management  or  administration  of 
the  imderlying  fund.  The  relief  provided 
by  Rules  6e-2(b)(15)(ii)  and  6e- 
3(T)(b)(15)(ii)  permits  the  life  insxirer  to 
serve  as  the  underlying  fund's 
investment  adviser  or  principal 
underwriter,  provided  that  none  of  the 
insurer's  personnel  who  are  ineligible 
pursuant  to  Section  9(a)  participate  in 
the  management  or  administration  of 
the  fund. 

9.  Applicant  states  that  the  partial 
relief  from  Section  9(a)  provided  by 
Rules  6e-2(b)(15)  and  6e-3(T)(b)(15),  in 
effect,  limits  the  amount  of  monitoring 
necessary  to  ensure  compliance  with 
Section  9  to  that  which  is  appropriate  in 
light  of  the  policy  and  purposes  of  the 
Section.  Applicant  states  that  those 
1940  Act  rules  recognize  that  it  is  not 
necessary  for  the  protection  of  investors 
or  the  purposes  fairly  intended  by  the 
policy  and  provisions  of  the  1940  Act  to 
apply  the  provisions  of  Section  9(a)  to 
the  many  individuals  in  a  large 
insiuance  company  complex,  most  of 
whom  will  have  no  involvement  in 
matters  pertaining  to  investment 
companies  within  that  organization. 
Applicant  notes  that  the  Participating 
Insurance  Companies  are  not  expected 
to  play  any  role  in  the  management  or 
administration  of  the  Funds.  Therefore, 
Applicant  asserts,  applying  the 
restrictions  of  Section  9(a)  serves  no 
regulatory  purpose.  The  application 
states  that  the  relief  requested  should 
not  be  affected  by  the  proposed  sale  of 
shares  of  the  Funds  to  the  Plans  because 
the  Plans  are  not  investment  companies 
and  are  not,  therefore,  subject  to  Section 
9(a). 

10.  Rules  6e-2(b)(15)(iii)  and  6e- 
3(T)(b)(15)(iii)  under  the  1940  Act 
assume  the  existence  of  a  pass-through 
voting  requirement  with  respect  to 
management  investment  company 
shares  held  by  a  Separate  Account.  The 
application  states  that  the  Participating 
Insurance  Companies  will  provide  pass- 
through  voting  privileges  to  all  Contract 
owners  so  long  as  the  Commission 


interprets  the  1940  Act  to  require  such 
privileges. 

11.  Rules  6e-2(b)(15)(iii)  and  6e- 
3(T)(b)(15)(iii)  under  the  1940  Act 
provide  exemptions  from  the  pass- 
through  voting  requirement  writh  respect 
to  several  significant  matters,  assmning 
observance  of  the  limitations  on  mixed 
and  shared  funding  imposed  by  the 
1940  Act  and  the  rules  thereunder.  More 
specifically.  Rules  6e-2(b)(15)(iii)(A) 
and  6e-3(T)(b)(15)(iii)(A)  provide  that 
an  insurance  company  may  disregard 
voting  instructions  of  its  contract 
owners  with  respect  to  the  investments 
of  an  imderlying  fund,  or  any  contract 
between  an  underlying  fund  and  its 
investment  adviser,  when  required  to  do 
so  by  an  insurance  regulatory  authority. 
In  addition.  Rules  6e-2(b)(15)(iii)(B)  and 
6e-3(T)(b)(15)(in)(B)  provide  that  an 
insurance  company  may  disregard 
voting  instructions  of  its  contract 
owners  if  the  contract  owmers  initiate 
any  change  in  the  company's 
investment  policies,  principal 
underwriter,  or  any  investment  adviser, 
provided  that  disregarding  such  voting 
instructions  is  reasonable  and  subject  to 
the  other  provisions  of  paragraphs 
(b)(15)(ii)  and  (b)(7)(ii)(B)  and  (C)  of 
each  rule. 

12.  Applicant  states  that  Rule  6e-2 
recognizes  that  variable  life  insurance 
contracts  have  important  elements 
imique  to  insurance  contracts,  and  are 
subject  to  extensive  state  regulation. 
Applicant  maintains,  therefore,  that  in 
adopting  Rule  6e-2,  the  Commission 
expressly  recognized  that  exemptions 
from  pass-through  voting  requirements 
are  necessary  "to  assure  the  solvency  of 
the  Ufe  insurer  and  performance  of  its 
contractual  obUgations  by  enabling  an 
insurance  regulatory  authority  or  the  life 
insurer  to  act  when  certain  proposals 
reasonably  could  be  expected  to 
increase  the  risks  undertaken  by  the  life 
insurer."  Applicant  notes  that,  in  this 
respect,  flexible  premium  variable  life 
insurance  contracts  are  identical  to 
scheduled  premium  variable  life 
insurance  contracts,  and  submits  that 
the  corresponding  provisions  of  Rule 
6e-3(T)  (which  apply  to  flexible 
premium  insurance  contracts  and  which 
permit  mixed  funding^ undoubtedly 
were  adopted  in  recognition  of  the  same 
considerations  as  the  Commission 
applied  in  adopting  Rule  6e-2. 
Applicant  further  submits  that  these 
considerations  are  no  less  important  or 
necessary  when  an  insurance  company 
funds  its  separate  accoimts  in 
connection  vtrith  mixed  and  shared 
funding,  and  that  such  mixed  and 
shared  funding  does  not  compromise 
the  goals  of  the  insurance  regulatory 
authorities  or  of  the  Commission. 


13.  Applicant  further  represents  that 
the  Funds'  sale  of  shares  to  the  Plans 
does  not  aRsct  the  relief  requested  in 
this  regard.  As  noted  previously,  shares 
of  the  Fxmds  sold  to  Plans  would  be 
held  by  the  trustees  of  such  Plans  as 
required  by  Section  403(a)  of  ERISA. 
Section  403(a)  provides  that  the 
tnistee(s)  must  have  exclusive  authority 
and  discretion  to  manage  and  control 
the  Plan,  with  two  exceptions:  (a)  When 
the  Plan  expressly  provided  that  the 
trustee(s)  is  (are)  subject  to  the  direction 
of  a  named  fiduciary  who  is  not  a 
trustee,  in  which  case  the  trustee(s)  is 
(are)  subject  to  proper  directions  made 
in  accordance  with  the  terms  of  the  Plan 
and  not  contrary  to  ERISA;  and  (b)  when 
the  authority  to  manage,  acquire  or 
dispose  of  assets  of  the  Plan  is  delegated 
to  one  or  more  investment  managers 
pursuant  to  Section  402(c)(3)  of  ERISA. 
Unless  one  of  the  two  exceptions  stated 
in  Section  403(a)  applies.  Plan  trustees 
have  the  exclusive  authority  and 
responsibility  for  voting  proxies.  Where 
a  named  fiduciary  appoints  an 
investment  manager,  the  investment 
manager  has  the  responsibility  to  vote 
the  shares  held  imless  the  right  to  vote 
such  shares  is  reserved  to  the  trustees  or 
to  the  named  fiduciary.  In  any  event, 
there  is  no  pass-through  voting  to  the 
participants  in  such  Plans.  Accordingly. 
Applicant  notes  that,  unlike  the  case 
with  Separate  Accounts  of  Participating 
Insurance  Companies,  the  issue  of  the 
resolution  of  material  irreconcilable 
conflicts  with  respect  to  voting  is  not 
present  with  PlAns. 

14.  Applicant  states  that  no  increased 
conflicts  of  interest  would  be  presented 
if  the  requested  relief  were  granted. 
Applicant  asserts  that  shared  funding 
does  not  present  any  issues  that  do  not 
already  exist  where  a  single  insurance 
company  is  Ucensed  to  do  business  in 
several,  or  all,  states.  Applicant  notes 
that  where  insurers  are  domiciled  in 
different  states,  it  is  possible  that  the 
state  insurance  regulatory  body  in  a 
state  in  which  one  insurance  company 
is  domiciled  could  require  action  that  is 
inconsistent  with  the  requirements  of 
insurance  regulators  in  one  or  more 
other  states  in  which  other  insurance 
companies  are  domiciled.  Applicant 
submits  that  this  possibility  is  no 
different  from  and  no  greater  than  what 
exists  where  a  single  insurer  and  its 
affiliates  offer  their  insurance  products 
in  several  states. 

15.  Applicant  further  submits  that 
affiUation  does  not  reduce  the  potential, 
if  any  exists,  for  diffisrences  in  state 
regulatory  requirements.  In  any  event, 
the  conditions  (adapted  frt>m  the 
conditions  included  in  Rule  6e- 
3(T)(b)(15))  discussed  below  are 
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designed  to  safeguard  against  any 
adverse  effects  these  difl'erences  may 
produce.  If  a  particular  state  insurance 
regulator's  decision  conflicts  with  that 
of  a  majority  of  other  state  regulators, 
the  affected  insurer  may  be  required  to 
withdraw  its  Separate  Account's 
investment  in  the  relevant  Fund. 

16.  Applicant  also  argues  that 
affiliation  does  not  eliminate  the 
potential,  if  any  exists,  for  divergent 
judgments  as  to  the  advisability  or 
legality  of  4  change  in  investment 
policies,  principal  underwriter,  or 
investment  adviser  initiated  by  Contract 
owners.  Potential  disagreement  is 
limited  by  the  requirement  that  the 
Partidpatiiig  Insurance  Company's 
disregard  erf  voting  instructions  be  both 
reasonable  and  based  on  specified  good 
faith  determinations.  However,  if  a 
Participating  Insurance  Company's 
decision  to  disregard  Contract  owner 
instructions  represents  a  minority 
position  or  would  preclude  a  majority 
vote  approving  a  particular  change,  such 
Participating  Insurance  Company  may 
be  required,  at  the  election  of  the 
relevant  Fund,  to  withdraw  its 
investment.in  that  Fund.  No  charge  or 
penalty  will  be  imposed  as  a  resiilt  of 
such  withdt^wal. 

17.  Applicant  states  that  there  is  no 
reason  why  the  investment  policies  of  a 
Fund  with  inixed  funding  would  or 
should  be  i^iaterially  different  from  what 
those  policies  would  or  should  be  if 
such  investment  company  or  series      ' 
thereof  funded  only  variable  annuity  or 
variable  life  insurance  contracts. 
Applicant  therefore  argues  that  there  is 
no  reason  to  believe  that  conflicts  of 
interest  would  result  from  mixed 
funding.  Moreover,  Applicant 
represents  that  the  Fimds  will  not  be 
managed  to  favor  or  disfavor  any 
particular  iitsurance  company  or  type  of 
Contract. 

18.  Applicant  notes  that  no  one 
investment  strategy  can  be  identified  as 
appropriate  to  a  particular  insurance 
product.  Each  pool  of  variable  annuity 
and  variably  life  insurance  contract 
owners  is  composed  of  individuals  of 
diverse  financial  status,  age,  insurance, 
and  investment  goals.  An  investment 
company  siip{>orting  even  one  type  of 
insurance  product  must  accommodate 
these  diverse  factors  in  order  to  attract 
and  retain  purchasers. 

19.  Applicant  also  notes  that  Section 
817(h)  of  the  Code  imposes  certain 
diversification  standards  on  the 
underlying  assets  of  variable  annuity 
contracts  and  variable  life  insurance 
contracts  hdd  in  the  portfolios  of 
management  investment  companies. 
Treasury  Regulation  1.817-5(f)(3)(iii), 
which  estatjished  diversification 


requirements  for  such  portfolios, 
specifically  permits  "qualified  pension 
or  retirement  plans"  and  Separate 
Accounts  to  share  the  same  underlying 
management  investment  company. 
Therefore,  Appficant  has  concluded  that 
neither  the  Qode,  the  Treasury 
regulations  nor  the  revenue  rulings 
thereunder  present  any  inherent 
conflicts  of  interest  if  Plans,  variable 
annuity  Separate  Accounts  and  variable 
life  insurance  Separate  Accoimts  all 
invest  in  the  same  management 
investment  company. 

20.  Applicant  states  that  while  there 
are  differences  in  the  manner  in  which 
distributions  are  taxed  for  variable 
annuity  contracts,  variable  life 
insurance  contracts  and  Plans,  these  tax 
consequences  do  not  raise  any  conflicts 
of  interest.  When  distributions  are  to  be 
made  and  the  Separate  Account  or  the 
Plan  is  imable  to  net  purchase  payments 
to  make  the  distributions,  the  Separate 
Account  or  the  Plan  will  redeem  shares 
of  the  Fimds  at  their  respective  net  asset 
value.  The  Plan  then  will  make 
distributions  in  accordance  with  the 
terms  of  the  Plan.  A  Participating 
Insurance  Company  will  siurender 
values  irom  the  Se{>arate  Account  into 
the  general  account  to  make 
distributions  in  accordance  with  the 
terms  of  the  variable  contract. 

21.  Applicant  also  states  that  it  is 
possible  to  provide  an  equitable  means 
of  giving  voting  rights  to  Contract 
owners  and  to  Plans.  Applicant 
represents  that  the  Funds  will  inform 
each  shareholder,  including  each 
Se{>arate  Account  and  Plan,  of  its 
respective  share  of  ownership  in  the 
respective  Funds,  ^ch  Participating 
Insurance  Company  will  then  solicit 
voting  instructions  in  accordance  with 
Rules  6e-2  and  6e-3(T). 

22.  Applicant  submits  that  the  ability 
of  the  Fimds  to  sell  their  respective 
shares  directly  to  Plans  does  not  create 
a  "senior  security,"  as  such  term  is 
defined  under  Section  18(g)  of  the  1940 
Act,  with  respect  to  any  Contract  owner 
as  compared  to  a  participant  under  a 
Plan.  Regardless  of  the  rights  and 
benefits  of  participants  and  Contract 
owners  under  the  respective  Plans  and 
Contracts,  the  Plans  and  the  Separate 
Accounts  have  ri^ts  only  with  respect 
to  their  shares  of  the  Funds.  Such  shares 
may  be  redeemed  only  at  net  asset 
value.  No  shareholder  of  any  of  the 
Funds  has  any  preference  over  any  other 
shareholder  with  respect  to  distribution 
of  assets  or  payment  of  dividends. 

23.  Applicant  states  that  there  are  no 
conflicts  between  Contract  owners  and 
participants  under  the  Plans  with 
respect  to  the  state  insurance 
commissioners'  veto  powers  over 


investment  objectives.  The  basic 
premise  of  shareholder  voting  is  that  not 
all  shareholders  may  agree  vfith  a 
particular  proposal.  The  state  insurance 
commissioners  have  been  given  the  veto 
power  in  recognition  of  the  fact  that 
insurance  companies  usually  are  unable 
to  simply  redeem  their  Separate 
Accounts  out  of  one  fund  and  invest 
those  monies  in  another  fund.  Complex 
and  time  consiuning  transactions  must 
be  undertaken  to  accomplish  such 
redemptions  and  transfers.  By  contrast, 
trustees  of  Plans  or  the  participants  in 
participant-directed  Plans  can  make  the 
decision  quickly  and  implement 
redemption  of  shares  from  a  Fund  and 
reinvest  the  monies  in  another  funding 
vehicle  without  the  same  regulatory 
impediments  or,  as  is  the  case  with  most 
Plans,  even  hold  cash  pending  suitable 
investment.  Based  on  die  foregoing, 
Applicant  represents  that  even  should 
there  arise  issues  where  the  interest  of 
Contract  owners  and  the  interests  of 
Plans  conflict,  the  issues  can  be 
resolved  almost  immediately  in  that 
trustees  of  the  Plans  can,  independently, 
redeem  shares  out  of  the  Fimds. 

24.  Applicant  states  that  various 
fectors  have  kept  certain  insurance 
companies  from  offering  variable 
annuity  and  variable  life  insurance 
contracts.  According  to  Applicant,  these 
fectors  include:  the  cost  of  organizing 
and  operating  an  investment  funding 
medium;  the  lack  of  expertise  with 
respect  to  investment  management 
(particularly  with  respect  to  stock  and 
money  market  investments);  and  the 
lack  of  name  recognition  by  the  public 
of  certain  insurers  as  investment 
professionals.  Applicant  argues  that  use 
of  the  Funds  as  common  investment 
media  for  the  Contracts  would  ease 
these  concerns.  Participating  Insurance 
Companies  would  benefit  not  only  bom 
the  investment  and  administrative 
expertise  of  the  Funds' investment 
adviser,  but  also  from  the  cost 
efficiencies  and  investment  flexibility 
afforded  by  a  large  pool  of  funds. 
Applicant  states  that  making  the  Funds 
available  as  common  investment  media 
for  variable  insurance  contracts  would 
benefit  contract  owners  by:  (a) 
Eliminating  a  significant  portion  of  the 
costs  of  establishing  and  administering 
separate  funds;  (b)  increasing  the 
amount  of  assets  available  for 
investment  by  the  Funds,  thereby 
promoting  economies  of  scale, 
permitting  increased  safety  of 
investments  through  greater 
diversification,  and  making  the  addition  ' 
of  new  portfolios  more  feasible;  and  (c) 
encouraging  more  insurance  companies 
to  offer  variable  contracts,  resulting  in 
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increased  competition  with  respect  to 
both  the^iesign  and  the  pricing  of 
variable  contracts,  which  can  be 
expected  to  result  in  greater  product 
variation  and  lower  charges.  AppUcant 
believes  that  there  is  no  significant  legal 
impediment  to  permitting  mixed  and 
shared  funding. 

Applicant's  Conditioiis 

AppUcant  has  consented  to  the 
following  conditions  if  the  order 
requested  in  the  application  is  panted: 

1.  A  majority  oitne  Board  of  Trustees 
or  Directors  of  each  Fund  (each,  a 
"Board")  shall  consist  of  p>ersons  who 
are  not  "interested  persons"  of  the 
Funds,  as  defined  by  Section  2(a)(19)  of 
the  1940  Act  and  the  rules  thereunder 
and  as  modified  by  any  appUcable 
orders  of  the  Commission,  except  that, 
if  this  condition  is  not  met  by  reason  of 
the  death,  disqualification,  of  bona  fide 
resignation  of  any  trustee  or  director, 
then  the  operation  of  this  condition 
shall  be  suspended:  (a)  for  a  period  of 
45  days  if  the  vacancy  or  vacancies  may 
be  filled  by  the  Board;  (b)  for  a  period 
of  60  days  if  a  vote  of  shareholders  is 
required  to  fill  the  vacancy  or  vacancies; 
or  (c)  for  such  longer  period  as  the 
Commission  may  prescribe  by  order 
upon  application. 

2.  Each  Board  will  monitor  its 
respective  Fund  for  the  existence  of  any 
material  irreconcilable  conflict  among 
the  interests  of  the  Contract  owners  of 
all  of  the  Separate  Accounts  investing  in 
the  respective  Funds.  A  material 
irreconcilable  conflict  may  arise  for  a 
variety  of  reasons,  including:  (a)  An 
action  by  any  state  insurance  regulatory 
authority;  (b)  a  change  in  applicable 
federal  or  state  insurance,  tax,  or 
securities  laws  or  regulations,  or  a 
public  ruling,  private  letter  ruling,  no- 
action  or  interpretative  letter,  or  any 
similar  action  by  insurance,  tax,  or 
securities  regulatory  authorities;  (c)  an 
administrative  or  judicial  decision  in 
any  relevant  proceeding;  (d)  the  manner 
in  which  the  investments  of  any  series 
of  the  Funds  are  managed;  (e)  a 
difference  in  voting  instructions  given 
by  owners  of  variable  annuity  contracts 
and  owners  of  variable  fife  insurance 
contracts:  or  (f)  a  decision  by  a 
Participating  Insurance  Company  to 
disregard  the  voting  instructions  of 
Contract  ownere. 

3.  The  Participating  Insurance 
Companies,  the  Investment  Manager  (or 
any  affiliated  adviser),  and  any  Plan  that 
executes  a  fiind  participation  agreement 
upon  becoming  an  owner  of  10%  or 
more  of  the  assets  of  a  Fund  (the 
"Participants")  will  report  any  potential 
or  existing  conflicts  to  the  respective 
responsible  Board.  Participants  will  be 


responsible  for  assisting  the  appropriate 
Board  in  carrying  out  its  responsibilities 
under  these  conditions  by  providing  the 
Board  with  all  information  reasonably 
necessary  for  the  Board  to  consider  any 
issues  raised.  This  responsibility 
includes,  but  is  not  limited  to,  an 
obligation  by  each  Participating 
Insurance  Company  to  inform  the  Board 
whenever  Contract  owner  voting 
instructions  are  disregarded.  The 
responsibility  to  report  such 
information  and  conflicts  to  and  to 
assist  the  Board  will  be  a  contractual 
obligation  of  all  Participating  Insurance 
Companies  and  Plans  investing  in  the 
Funds  under  their  agreements  governing 
participation  in  the  Funds  and  such 
agreements  shall  provide  that  these 
responsibilities  will  be  carried  out  with 
a  view  only  to  the  interests  of  Contract 
owners,  and,  if  applicable.  Plan 
participants. 

4.  If  it  is  determined  by  a  majority  of 
the  Board,  or  by  a  majority  of  its 
disinterested  trustees  or  (Urectors,  that 
an  irreconcilable  material  conflicts 
exists,  the  relevant  Participating 
Insurance  Company  and  Plan  shall,  at 
its  expense  and  to  the  extent  reasonably 
practicable  (as  determined  by  a  majority 
of  the  disinterested  trustees  or 
directora),  take  any  steps  necessary  to 
remedy  or  eliminate  the  irreconcilable 
material  conflict,  including:  (a) 
Withdrawing  the  assets  allocable  to 
some  or  all  of  the  Separate  Accounts 
fitim  the  affected  Funds  and  reinvesting 
such  assets  in  a  different  investment 
medium  including  another  series  of  the 
relevant  Fimd,  or  submitting  the 
question  as  to  whether  such  segregation 
should  be  implemented  to  a  vote  of  all 
affected  contract  owners  and,  as 
appropriate,  segregating  the  assets  of 
any  appropriate  group  (i.e.,  variable 
annuity  contract  owners  or  variable  life 
insurance  contract  owners  of  one  or 
more  Participating  Insurance 
Companies)  that  votes  in  favor  of  sudi 
segregation,  or  offering  to  the  affected 
variable  contract  owners  the  option  of 
making  such  a  charge;  (b)  withdrawing 
the  assets  allocable  to  some  or  all  of  the 
Plans  from  the  affected  Fund  or  any 
series  of  the  Fund  and  reinvesting  such 
assets  in  a  diffierent  investment  medium, 
including  another  series  of  the  Fund; 
and  (c)  establishing  a  new  registered 
management  investment  company  or 
managed  separate  account.  If  a  material 
irreconcilable  conflict  arises  because  of 
a  Participating  Insurance  Company's 
decision  to  disregard  Contract  owner 
voting  instructions,  and  that  decision 
represents  a  minority  position  or  would 
preclude  a  majority  vote,  the  insurer 
may  be  required,  at  the  election  of  the 


relevant  Fund,  to  withdraw  its  Separate 
Account's  investment  in  the  Fund,  and 
no  charge  or  penalty  will  be  imposed  as 
a  result  of  such  withdrawal. 

5.  The  responsibility  to  take  remedial 
action  in  the  event  of  a  Board 
determination  of  a  material 
irreconcilable  conflict  and  to  bear  the 
cost  of  such  remedial  action  shall  be  a 
contractual  obligation  of  all 
Participating  Insurance  Companies  and 
Plans  under  the  agreements  governing 
their  participation  in  the  Funds.  The 
responsibility  to  take  such  remedial 
action  shall  be  carried  out  with  a  view 
only  to  the  intents  of  Contract  owners 
and  Participants  in  the  Plan. 

6.  For  purposes  of  Condition  Four,  a 
majority  of  the  disinterested  membere  of 
the  applicable  Board  shall  determine 
whether  any  proposed  action  adequately 
remedies  any  material  irreconcilable 
conflict,  but  in  no  event  will  the 
relevant  Fund  or  the  Investment 
Manager  (or  any  affiliated  adviser)  be 
required  to  establish  a  new  funding 
medium  for  any  Contract.  Further,  no 
Participating  Insurance  Company  shall 
be  required  by  Condition  Four  to 
establish  a  new  funding  medium  for  any 
Contract  if  any  offer  to  do  so  has  been 
decUned  by  a  vote  of  a  majority  of  the 
Contract  owners  materially  affected  by 
the  material  irreconcilable  conflict. 

7.  A  Board's  determination  of  the 
existence  of  an  irreconcilable  material 
conflict  and  its  implications  shall  be 
made  known  promptly  and  in  writing  to 
all  Participants. 

8.  Participating  Insurance  Companies 
will  provide  pass-through  voting 
privileges  to  all  Contract  owners  so  long 
as  the  Commission  continues  to 
interpret  the  1940  Act  as  requiring  pass- 
through  voting  privileges  for  Contract 
owners.  Accordingly,  the  Participating 
Insurance  Companies  will  vote  shares  of 
the  Fimds  held  in  their  Separate 
Accounts  in  a  manner  consistent  with 
voting  instructions  timely  received  from 
Contract  owners.  Each  Participating 
Insurance  Company  will  vote  shares  of 

a  Fund  held  in  the  Participating 
Insurance  Company's  Separate 
Account(s)  for  which  no  voting 
instructions  from  the  Contract  owners 
are  timely  received,  as  well  as  shares  of 
the  Fund  which  the  Participating 
Insurance  Company  itself  owns,  in  the 
same  proportion  as  those  shares  of  the 
Fimd  for  which  voting  instructions  from 
Contract  owners  are  timely  received. 
Participating  Insurance  Companies  will 
be  responsible  for  assiuing  that  each  of 
their  Separate  Accoimts  that 
participates  in  the  Funds  calculates 
voting  privileges  in  a  manner  consistent 
with  other  Participating  Insurance 
Companies.  The  obligation  to  calculate 
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voting  priYileges  in  a  manner  consistent 
with  all  other  Separate  Accounts  will  be 
a  contractual  obligation  of  all 
Participating  Insurance  Companies 
under  the  agreements  governing  their 
participation  in  the  Funds. 

9.  All  reports  received  by  the  Board  of 
potential  or  existing  conflicts,  and  all 
Board  action  with  regard  to  determining 
the  existence  of  a  conflict,  notifying 
Participants  of  a  conflict,  and 
determining  whether  any  proposed 
action  adequately  remedies  a  conflict, 
will  be  pn^rly  recorded  in  the  minutes 
of  the  appropriate  Board  or  other 
appropriate  records.  Such  minutes  or 
other  records  shall  be  made  available  to 
the  Commission  upon  request. 

10.  Eachj  Fund  snail  disclose  in  its 
prospectus  that:  ta)  TheFutnd  is 
intended  to  be  a  funding  vehicle  for  all 
types  of  variable  annuity  and  variable 
life  insurance  contracts  offered  by 
various  insurance  companies  and 
certain  qualified  pension  and  retirement 
plans;  (b)  material  irreconcilable 
conflicts  may  arise;  and  (c)  the  Fund's 
Board  will  monitor  events  in  order  to 
identify  th0  existence  of  any  material 
irreconcilable  conflicts  and  to  determine 
what  action,  if  any,  should  be  taken  in 
response  to  any  such  conflict.  Each 
Fluid  will  notify  all  Participating 
Insurance  Companies  tbat  Separate 
Account  prospectus  disclosure 
regarding  potential  risks  of  mixed  and 
shared  funding  may  be  appropriate. 

11.  Each  Fund  will  comply  with  all 
provisions  iof  the  1940  Act  requiring 
voting  by  ^areholders,  and,  in 
particular,  each  Fund  will  either 
provide  fof  annual  meetings  (except  to 
the  extent  that  the  Commission  may 
interpret  Section  16  of  the  1940  Act  not 
to  require  such  meetings)  or  comply 
with  Section  16(c)  of  the  1940  Act 
(although  t)ie  Fimd  is  not  one  of  the 
trusts  described  in  Section  16(c)  of  the 
1940  Act),  BS  well  as  with  Section  16(a). 
and,  if  applicable,  Section  16(b)  of  the 
1940  Act.  Further,  each  Fimd  will  act  in 
accordanc^  with  the  Commission's 
interpretation  of  the  requirements  of 
Section  16(a)  with  respect  to  periodic 
elections  of  directors  (or  trustees)  and 
with  whatever  rules  the  Commission 
may  promulgate  with  respect  thereto. 

12.  If,  and  to  the  extent  that,  Rules  6e- 
2  and  6e-3(T)  are  amended  (or  if  Rule 
6e-3  imde^  the  1940  Act  is  adopted)  to 
provide  exemptive  relief  from  any 
provision  of  the  1940  Act  or  the  rules 
thereunder  with  respect  to  mixed  and 
shared  funding  on  terms  and  conditions 
materially  different  from  any 
exemptions  granted  in  the  order 
requested  by  AppUcant,  then  the  Funds 
and/or  the  Participants,  as  appropriate, 
shall  take  aluch  steps  as  may  be 


necessary  to  comply  with  Rules  6e-2 
and  6e-3(T),  as  amended,  and  Rule  6e- 
3,  as  adopted,  to  the  extent  such  rules 
are  appUcable. 

13.  No  less  than  annually,  the 
Participants  shall  submit  to  each  Fund's 
Board  such  reports,  materials,  or  data  as 
the  Board  reasonably  may  request  so 
that  the  directors  or  trustees,  as 
appropriate,  of  the  Fund  may  carry  out 
fully  the  obligations  imposed  upon 
them  by  the  conditions  contained  in  the 
application.  Such  reports,  materials,  and 
data  shall  be  submitted  more  fi^uently 
if  deemed  appropriate  by  the  Board.  The 
obligations  of  the  Participating 
Insurance  Companies  and  Plans  to 
provide  these  reports,  materials,  and 
data  to  a  Fund's  Board,  when  the 
appropriate  Board  so  reasonably 
requests,  shall  be  a  contractual 
obligation  of  all  Participating  Insiuance 
Companies  and  Plans  under  the 
agreements  governing  their  participation 
in  the  Fimds. 

14.  If  a  Plan  becomes  an  owner  of 
10%  or  more  of  the  assets  of  a  Fujid. 
such  Plan  will  execute  a  fund 
participation  agreement  with  the 
applicable  Fund  including  the 
conditions  set  forth  herein  to  the  extent 
applicable.  A  Plan  will  execute  an 
application  with  each  of  the  Fimds 
containing  an  acknowledgment  of  this 
condition  upon  such  Plan's  initial 
piirchase  of  the  shares  of  any  Fund. 

Conchision 

For  the  reasons  stated  above, 
Applicant  asserts  that  the  requested 
exemptions  from  Sections  9(a),  13(a), 
15(a)  and  15(b)  of  the  1940  Act  and 
Rules  6e-2  and  6e-3(T)  thereunder  are 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarUnd, 
Depu  ty  Secretary. 
(PR  Doa  96-22454  Filed  9-3-96;  8:45  am) 

8HJJN0  CODE  aOIO-OI-M 


SMALL  BUSINESS  ADiyilNISTRATION 

Enterprise  Fund,  LP.;  Notice  of 
Issuance  of  a  Small  Business 
Investment  Company  License 

[License  No.  07/07-0008) 

On  September  19, 1995,  an 
application  was  filed  by  Enterprise 
Fund,  LP.,  Clayton,  Missouri  63105- 
3753.  with  the  Small  Business 


Administration  (SBA)  pursuant  to 
Section  107.102  of  the  Regulations 
governing  small  business  investment 
companies  (13  C.F.R.  107-102  (1996)) 
for  a  license  to  operate  as  a  small 
business  investment  company. 

Notice  is  hereby  given  tnat,  pursuant 
to  Section  301(c)  of  the  Small  Business 
Investment  Act  of  1958.  as  amended, 
after  having  considered  the  application 
and  all  other  pertinent  information,  SBA 
issued  License  No.  07/07-0098  on  May 
14, 1996,  to  Enterprise  Fund,  L.P.  to 
operate  as  a  small  business  investment 
company. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  August  26. 1996. 
Don  A.  Ghristensen, 
Associate  Administrator  for  Investment. 
|FR  Doc.  96-22463  Filed  9-3-96;  8:45  am] 
BILUNa  cooc  ao»-oi-M 


[License  No.  09/00-0406] 

FNF  Ventures,  Inc.;  Notice  of  Issuance 
of  a  Small  Business  Investment 
Company  License 

On  December  14,  1995,  an  application 
was  filed  by  FNF  Ventures,  Inc.,  FideUty 
National  Ventures,  Inc.,  17911  Von 
Karman.  Suite  500,  Irvine,  California 
92714-6253,  with  the  Small  Business 
Administration  (SBA)  pursuant  to 
Section  107.102  of  the  Regulations 
governing  small  business  investment 
companies  (13  CFR  107.102  (1996))  for 
a  license  to  operate  as  a  small  business 
investment  company. 

Notice  is  hereby  given  that,  pursuant 
to  Section  301(c)  of  the  Small  Business 
Investment  Act  of  1958,  as  amended, 
after  having  considered  the  application 
and  all  other  pertinent  information,  SBA 
issued  License  No.  09/09-0406  on 
August  20, 1996.  to  FNF  Ventures.  Inc. 
to  operate  as  a  small  business 
investment  company. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  August  26. 1996 
Don  A.  Christensoi, 
Associate  Administrator  for  Investment. 
|FR  Doc.  96-22466  Filed  9-3-96;  8:45  am] 
BUMG  COOE  S029-01-P 


[License  No.  02/02-0508] 

Toronto  Dominion  Capital  (U.S.A.), 
Inc.;  Notice  of  Issuance  of  a  Small 
Business  Investment  Company 
License 

On  January  19. 1996,  an  application 
was  filed  by  Toronto  Dominion  Capital 
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(U.S.A.).  Inc.,  The  Toronto  Dominion 
Bank,  31  West  52nd  Street,  20th  Floor, 
New  York,  New  York  10019-6101,  with 
the  Small  Business  Administration 
(SBA)  pursuant  to  Section  107.102  of 
the  Regulations  governing  small 
business  investment  companies  (13 
C.F.R.  107.102  (1996))  for  a  license  to 
operate  as  a  small  business  investment 
company. 

Notice  is  hereby  given  that,  pursuant 
to  Section  301(c)  of  the  Small  Business 
Investment  Act  of  1958,  as  amended, 
after  having  considered  the  application 
and  all  other  pertinent  information,  SBA 
issued  License  No.  02/02-0568  on 
August  1, 1996,  to  Toronto  Dominion 
Capital  (U.S.A.),  Inc.  to  operate  as  a 
small  business  investment  company. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  August  26, 1996. 
Don  A.  Christensen, 
Associate  Administrator  for  Investment. 
(PR  Doc  96-22465  Filed  &-3-96;  8:45  am] 
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SOaAL  SECURITY  ADMINISTRATION 

Privacy  Act  of  1974;  Report  of  New 
System  of  Records 

AGENCY:  Social  Security  Administration 

(SSA). 

ACTION:  New  system  of  records. 

SUMMARY:  In  accordance  with  the 
Privacy  Act  of  1974  (5  U.S.C.  552a(e)(4) 
and  (11)),  we  are  notifying  the  public  of 
our  intent  to  establish  a  new  system  of 
records.  The  proposed  system  is  entitled 
"Plans  for  Achieving  Self-Support 
(PASS)  Management  Informaticm 
System,  SSA/OPBP,  05-009." 
Supplemental  Security  Income  (SSI) 
recipients  can  engage  in  gainful 
employment  or  receive  income  in  other 
ways  that  contribute  toward  their 
regaining  the  ability  to  participate 
normally  in  the  work  force.  Individuals 
can  report  their  earnings  from  work 
activity  or  other  job-related  income  by 
means  of  a  PASS,  which  becomes  part 
of  their  SSI  claim  documentation. 

The  system  will  maintain  information 
about  plans  to  establish  financial  self- 
sufficiency  submitted  by  certain 
recipients  of  SSI  under  title  XVI  of  the 
Social  Security  Act.  SSA  management 
will  use  the  information  in  the  system 
to  keep  track  of  SSI  claims  involving 
PASS  and  perform  quality  assurance 
and  program  reviews  and  other  studies 
regarding  PASS.    . 

We  are  also  proposing  to  establish 
certain  routine  use  disclosures  of  the 
information  to  be  maintained  in  the 


system.  The  routine  uses  are  discussed 
below. 

We  invite  public  comment  on  this 
publication. 

DATES:  We  filed  a  report  of  the  proposed 
system  of  records  with  the  Senate 
Committee  on  Governmental  Affairs,  the 
House  Committee  on  Government 
Reform  and  Oversight,  and  the  Office  of 
Management  and  Budget  (OMB),  Office 
of  Information  and  Regulatory  Affairs, 
on  August  20, 1996.  We  have  requested 
a  waiver  of  the  OMB  40-day  advance 
notice  period  for  this  system  of  records. 
If  OMB  grants  the  waiver,  the  system  of 
records  is  effective  upon  publication  in 
the  Federal  Register;  if  OMB  does  not 
grant  the  waiver,  we  will  implement  the 
system  on  October  4, 1996.  In  any  event, 
we  will  not  disclose  any  information 
under  a  routine  use  until  30  days  after 
publication.  We  may  defer 
implementation  of  this  system  of 
records  or  one  or  more  of  the  routine 
use  statements  listed  belovv  if  we 
receive  comments  that  persuade  us  to 
defer  implementation. 
ADDRESSES:  Interested  individuals  may 
comment  on  this  proposal  by  writing  to 
the  SSA  Privacy  Officer.  The  mailing 
address  is  3-A-6  Operations  Building, 
6401  Security  Boulevard,  Baltimore, 
Maryland  21235;  telephone  410-965- 
1736.  Comments  may  be  faxed  to  410- 
966-0869.  All  comments  received  will 
be  available  for  public  inspection  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Peter  J.  Benson,  Office  of  Disclosure 
Policy,  6401  Security  Boulevard, 
Baltimore,  Maryland  21235;  telephone 
410-965-1736. 

SUPPLEMENTARY  INFORMATION: 

I.  Description  of  the  Proposed  System  of 
Records 

Sections  1612(b)(4)(A).  1612(b)(4)(B), 
and  1613(a)(4)  of  the  Social  Security  Act 
authorize  the  Commissioner  of  Social 
Security,  when  determining  eligibility 
for,  or  the  amount  of,  supplemental 
security  income  (SSI)  benefits,  to 
exclude  such  income  or  resources  as 
determined  to  be  necessary  for  the 
fulfillment  of  Plans  for  Achieving  Self- 
Support  (PASS)  approved  by  the 
Commissioner. 

We  are  proposing  to  establish  a  more 
effective  and  efficient  case  control  and 
management  information  system  than 
we  now  have  for  PASS  program 
evaluation  purposes.  The  system  would 
maintain  information  about  individuals 
who  have  submitted  a  PASS. 

The  proposed  system  will  consist  of 
computerized  files  and  some  paper 
records  retrievable  by  the  Social 
Security  number  (SSN)  and  name  of  the 


individual  who  has  submitted  a  PASS. 
Based  on  past  experience,  we  expect  to 
process  approximately  5,500  new  PASS 
per  year.  We  will  collect  and  maintain 
only  the  information  that  is  essential  for 
program  evaluation  and  case  control 
purposes. 

n.  Collection  and  Maintenance  of  Data 
in  the  Sjrstem 

Most  of  the  information  in  this  system 
of  records  will  already  be  in  existing 
SSA  Privacy  Act  systems  of  records,  in 
the  Claims  Folder  system  (09-60-0089) 
or  the  Supplemental  Security  Income 
Record  system  (09-60-0103).  Some  new 
information  will  be  obtained  from  SSI 
recipients  or  from  other  persons,  or  will 
be  generated  by  SSA.  Holding  this 
information  together  will  facilitate 
review  and  oversight  of  SSI  claims 
involving  PASS  by  SSA  management. 

m.  Proposed  Routine  Use  Disclosures 
of  Data  in  the  System 

We  are  proposing  to  establish  the 
following  routine  use  disclosures  of 
information  which  will  be  maintained 
in  the  system: 

1.  To  third-party  contacts  when  the 
party  to  be  contacted  has,  or  is  expected 
to  have,  information  relating  to  the 
individual's  PASS,  when: 

(a)  The  individual  is  unable  to 
provide  the  information  l)eing  sought. 
An  individual  is  considered  to  be 
unable  to  provide  certain  types  of 
information  when: 

(1)  He  or  she  is  incapable  or  of 
questionable  mental  capability; 

(2)  He  or  she  cannot  read  or  write; 

(3)  He  or  she  cannot  afford  the  cost  of 
obtaining  the  information; 

(4)  He  or  she  has  a  hearing 
impairment,  and  is  contacting  SSA  by 
telephone  through  a 
telecommunications  relay  system 
operator; 

(5)  A  language  barrier  exists;  or 

(6)  The  custodian  of  the  information 
will  not,  as  a  matter  of  policy,  provide 
it  to  the  individual;  or 

(b)  The  data  are  needed  to  establish 
the  validity  of  evidence  or  to  verify  the 
accuracy  of  information  presented  by 
the  individual  in  connection  with  his  or 
her  PASS;  or  SSA  is  reviewing  the 
information  as  a  result  of  suspected 
abuse  or  fraud,  concern  for  program 
integrity,  quality  appraisal,  or 
evaluation  and  measurement  activities. 

Although  most  of  the  information  that 
will  be  maintained  in  this  system  will 
afready  be  in  SSA's  files,  SSA  will 
occasionally  need  to  obtain  additional 
information  fixim  SSI  recipients  or  other 
sources.  When  an  SSI  recipient  has 
difficulty  communicating  with  SSA  or 
obtaining  needed  information  because 
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of  a  physical  handicap,  a  language 
barrier,  or  other  reason,  SSA  helps  the 
individual  as  needed.  There  can  also  be 
other  sitiiations  in  v^ch  SSA  requests 
information  from  a  source  other  than  the 
subject  individual.  To  request  needed 
information  from  such  other  sources, 
SSA  must  disclose  minimal  information 
about  the  individual  to  them,  for 
example,  information  identifying  the 
individual  and  the  fact  that  the  subject 
individual  is,  or  was.  a  recipient  of  SSI 
payments. 

2.  To  a  Congressional  office  in 
response  to  an  inquiry  from  that  office 
made  at  t)ie  request  of  the  subject  of  the 
record. 

Individuals  sometimes  request  the 
help  of  a  Member  of  Congress  in 
resolving  isome  issue  relating  to  a  matter 
before  SSA.  The  Member  of  Congress 
then  writes  SSA,  and  SSA  must  be  able 
to  give  sufficient  information  to  be 
responsive  to  the  inquiry. 

3.  To  the  Department  of  the  Treasury, 
Internal  Revenue  Service,  for  the 
purpose  of  auditing  SSA's  compliance 
with  the  safeguard  provisions  of  the 
Internal  Revenue  Code  of  1986.  as 
amended. 

Wage  atod  self-employment  income 
information  in  SSA's  files,  obtained 
through  tie  Federal  tax  reporting 
process,  it  considered  to  be  "tax  return" 
information,  subject  to  the 
confidentiality  provisions  of  section 
6103  of  the  Internal  Revenue  Code.  26 
U.S.C.  61^3,  administered  by  the 
Internal  Revenue  Service  (IRS).  SSA 
must  give,  IRS  information  to  allow  IRS 
to  carry  ojit  its  necessary  auditing 
functions  Wider  that  statute  to 
determine  whether  SSA  is  maintaining 
and  disclosing  tax  return  information  in 
accordance  with  that  statute. 

4.  To  the  Office  of  the  President  for 
the  purpoBe  of  responding  to  an 
individual  pursuant  to  an  inquiry 
received  ^m  that  individual  or  from  a 
third  party  on  his  or  her  behalf. 

Individuals  sometimes  request  the 
help  of  th^  President  in  resolving  some 
issue  relating  to  matters  before  SSA.  The 
Office  of  tfie  President  then  writes  SSA, 
and  SSA  must  be  able  to  give  sufficient 
informatii^n  to  be  responsive  to  the 
inquiry.    | 

5.  Infortnation  may  be  disclosed  to  a 
contractor  or  another  Federal  agency,  as 
necessary,  for  the  purpose  of  assisting 
SSA  in  th0  efficient  administration  of  its 
programs.!  We  contemplate  disclosing 
information  under  this  routine  use  only 
in  situations  in  which  SSA  may  enter 
into  a  contractual  or  similar  agreement 
with  a  third  party  to  assist  in 
accomplishing  an  SSA  function  relating 
to  this  system  of  records. 


SSA  occasionally  contracts  out  certain 
of  its  functions  when  this  would 
contribute  to  effective  and  efficient 
operations.  SSA  must  be  able  to  give  a 
contractor  whatever  information  is 
necessary  for  the  contractor  to  fulfill  its 
duties.  In  these  situations,  safeguards 
are  provided  in  the  contract  prohibiting 
the  contractor  from  using  or  disclosing 
the  information  for  any  purpose  other 
than  that  described  in  the  contract. 

6.  Nontax  return  information  that  is 
not  restricted  from  disclosure  by  Federal 
law  may  be  disclosed  to  the  General 
Services  Administration  or  the  National 
Archives  and  Records  Administration 
(NARA)  for  the  purpose  of  conducting 
records  management  studies  with 
respect  to  their  duties  and 
responsibilities  under  44  U.S.C.  2904 
and  2906. 

The  General  Services  Administration 
(GSA)  and  NARA  are  responsible  for 
archiving  old  records  no  longer  actively 
used  but  which  may  be  appropriate  for 
preservation;  they  are  responsible  in 
general  for  the  physical  maintenance  of 
the  Federal  government's  records.  SSA 
must  be  able  to  turn  records  over  to 
these  agencies  in  order  to  determine  the 
proper  disposition  of  such  records. 

7.  To  the  Department  of  Justice  (DOJ). 
a  court  or  other  tribunal,  or  another 
party  before  such  tribimal.  when: 

(aj  SSA  or  any  component  thereof,  or 

(b)  any  SSA  employee  in  his  or  her 
official  capacity,  or 

(c)  any  SSA  employee  in  his  or  her 
individual  capacity  when  DOJ  (or  SSA 
when  it  is  authorized  to  do  so)  has 
agreed  to  represent  the  employee,  or 

(d)  the  United  States  or  any  agency 
thereof  (when  SSA  determines  that  the 
litigation  is  likely  to  affect  the 
operations  of  SSA  or  any  of  its 
components)  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and 
SSA  determines  that  the  use  of  such 
records  by  DOJ.  the  court,  or  other 
tribunal,  or  party  before  such  court  or 
tribunal  is  relevant  and  necessary  to  the 
litigation,  provided,  however,  that  in 
each  case  SSA  determines  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

Wage  and  other  information  that  is 
subject  to  the  disclosure  provisions  of 
the  Internal  Revenue  Code  (IRC,  26 
U.S.C.  6103)  will  not  be  disclosed  under 
this  routine  use  unless  disclosure  is 
expressly  permitted  by  the  IRC. 

Whenever  SSA  is  involved  in 
litigation,  or  occasionally  when  another 
party  is  involved  in  Utigation  and  SSA's 
policies  or  operations  could  be  affected 
by  the  outcome  of  the  litigation,  SSA 
would  be  able  to  disclose  information  to 
the  court  or  the  parties  involved.  A 


determination  would  be  made  in  each 
instance  that,  under  the  circiunstances 
involved,  the  purpose  served  by  the  use 
of  the  information  in  the  particular 
litigation  is  compatible  with  a  purpose 
for  which  SSA  collects  the  information. 

IV.  Compatibility  of  the  Proposed 
Routine  Uses 

We  are  proix>sing  the  routine  use 
statements  discussed  above  in 
accordance  with  the  Privacy  Act  (5 
U.S.C  552a(a)(7).  (b)(3).  (e)(4)  and 
(e)(ll)  and  our  disclosure  regulation  (20 
CFR  part  401). 

The  Privacy  Act  permits  us  to  disclose 
information  about  individuals  Mdthout 
their  consent  for  a  routine  use,  i.e.. 
when  the  information  will  be  used  for 
a  purpose  that  is  compatible  with  the 
piupose  for  which  we  collected  the 
information. 

Our  disclosure  regulation  allows  us  to 
disclose  information  under  a  routine  use 
when  the  disclosure  will  be  used  to 
administer  one  of  our  programs  or  a 
similar  program  of  another  government 
agency,  or  when  disclosure  is  required 
by  law.  See  20  CFR  401.205  and 
401.310. 

In  all  of  the  routine  use  disclosures 
described  above,  either  the  recipient  of 
the  information  will  use  the  information 
in  connection  with  a  matter  relating  to 
one  of  SSA's  programs  (for  example, 
disclosures  to  obtain  other  information 
needed  for  a  purpose  related  to  PASS 
from  sources  other  than  the  SSI 
recipient,  disclosures  to  contractors 
assisting  SSA  with  an  administrative 
function,  disclosure  in  connection  with 
litigation  relating  to  (or  affecting)  a 
program  administered  by  SSA)  or 
disclosure  is  required  by  law  (for 
example,  to  IRS,  GSA  and  NARA).  Uses 
of  information  in  connection  with 
matters  affecting  SSA's  programs  are 
self-evidently  "compatible."  Where 
disclosure  is  required  by  law,  the  statute 
establishes  that  the  mandated  use  of 
information  described  in  that  statute  is 
one  of  the  statutorily  prescribed  uses  for 
which  that  inf(»ination  is  collected  and 
maintained  by  SSA. 

V.  Safeguards 

We  will  employ  a  number  of  security 
measures  to  minimize  the  risk  of 
imauthorized  access  to  or  disclosure  of 
personal  data  in  the  proposed  system. 
These  measiires  include  the  use  of 
passwords  and  access  codes  to  enter  the 
tx)mputer  system  which  will  maintain 
the  data,  and  storage  of  the 
computerized  records  and  paper 
records,  in  secured  areas  which  are 
accessible  only  to  employees  who 
require  the  information  in  performing 
their  official  duties.  SSA  employees 
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who  have  access  to  the  data  will  be 
informed  of  the  criminal  penalties  of  the 
Privacy  Act  for  unauthorized  access  to 
or  disclosure  of  information  maintained 
in  the  system. 

VL  Effect  of  the  Proposed  System  of 
Records  on  Individual  Rights 

While  some  new  information  will  be 
collected  or  generated  by  SSA  for  this 
system,  most  of  the  information 
maintained  in  the  system  will  be 
obtained  from  other  SSA  systems  of 
records.  Routine  use  disclosures  of 
information  in  this  system  will  be  even 
more  limited  than  those  permitted  from 
the  other  systems  or  records  furnishing 
information  to  this  system.  SSA  will  use 
the  data  internally  to  track  cases 
involving  PASS,  and  perform  quality 
assurance  and  program  integrity  reviews 
and  other  management  studies.  SSA 
will  apply  the  safeguards  described 
above  to  information  in  this  system  and 
will  comply  vrith  the  provisions  of  the 
Privacy  Act,  the  Social  S^urity  Act  and 
other  laws  pertaining  to  the 
maintenance,  use  and  disclosure  of  such 
information.  Any  action,  resulting  from 
SSA's  use  of  information  maintained  in 
this  system  of  records  and  affecting  an 
individual's  Supplemental  Security 
Income  benefits,  will  be  taken  in 
accordance  with  the  Social  Security  Act 
and  regulations  and  procedures 
established  to  implement  that  statute. 
Consequently,  we  do  not  anticipate  that 
this  system  of  records  or  the  routine 
uses  established  for  the  disclosure  of 
information  maintained  in  this  system 
uf  records  would  have  any  unwarranted 
adverse  effect  on  the  privacy  rights  or 
other  rights  of  individuals  covered  by 
the  system. 

Dated:  August  20, 1996. 
Shiriey  S.  Outer, 
Commissioner  of  Social  Security. 

05-009 

SYSTEM  NAME: 

Plans  for  Achieving  Self-Support 
(PASS)  Management  Information 
System,  SSA/OPBP. 

SECURfTY  CLASSFICA-nON: 

None. 

SYSTEM  location: 

Social  Security  Administration,  Office 
of  Program  Benefits  Policy,  760 
Altmeyer  Building.  6401  Security 
Boulevard.  Baltimore,  MD  21235 
In  addition.  PASS  docimients  may  be 
temporarily  oansferred  to  other 
locations  within  the  Social  Security 
Administration  (SSA).  Contact  the 
system  manager  to  inquire  about  these 
addresses. 


CATEQORIES  OF  MMVDUALS  COVERED  BY  THE 

svsrayK 

This  system  maintains  information  on 
disabled  and  blind  individuals  who  are 
Supplemental  Security  Income 
recipients  and  who  have  submitted 
plans  for  achieving  self-support  under 
sections  1612(b)(4)(A),  1612(b)(4)(B), 
and  1613(a)(4)  of  the  Social  Security 
Act. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

This  system  contains  the  beneficiary's 
name;  Social  Security  number  (SSN); 
disability  diagnosis;  occupational 
objective;  information  as  to  whether  the 
individual's  plan  was  developed  by  a 
third  party  and,  if  so,  the  identity  of  the 
third  party;  if  the  PASS  was 
disapproved,  terminated  or  suspended, 
the  basis  for  that  action:  information 
relating  to  his  or  her  earnings  and 
employment  at  the  beginning  and  end  of 
the  PASS;  the  nature  and  costs  of  those 
goods  and  services  which  the  individual 
has  purchased  or  proposes  to  purchase 
under  his  or  her  plan;  information  about 
goods  and  services  actually  purchased 
with  respect  to  an  approved  plan;  and    . 
information  about  plans  that  were  not 
approved  (e.g.,  the  basis  for  denial  of 
approval  of  a  plan). 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTBI: 

Sees.  1602, 1612(b)(4)(A), 
1612(b)(4)(B).  and  1613(a)(4)  of  the 
Social  Security  Act. 

PURPOSE(S): 

SSA  uses  the  information  in  the 
system  for  program  evaluation  purposes 
and  to  determine  the  number  and  types 
of  individuals  that  are  successfully 
returning  to  work  as  a  result  of  the 
PASS. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUOtNQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosiuv  may  be  made  for  routine 
uses  as  indicated  below: 

1.  To  third- party  contacts  when  the 
party  to  be  contacted  has.  or  is  expected 
to  have,  information  relating  to  the 
individual's  PASS,  when: 

(a)  The  individual  is  unable  to 
provide  the  information  being  sought. 
An  individual  is  considered  to  be 
unable  to  provide  certain  types  of 
information  when: 

(1)  He  or  she  is  incapable  or  of 
questionable  mental  capability; 

(2)  He  or  she  cannot  read  or  write; 

(3)  He  or  she  cannot  aff^ord  the  cost  of 
obtaining  the  information; 

(4)  He  or  she  has  a  hearing 
impairment,  and  is  contacting  SSA  by 
telephone  through  a 
telecommunications  relay  system 
operator; 


(5)  A  language  barrier  exists;  or 

(6)  The  custodian  of  the  information 
will  not,  as  a  matter  of  policy,  provide 
it  to  the  individual;  or 

(b)  The  data  are  needed  to  establish 
the  validity  of  evidence  or  to  verify  the 
accuracy  of  information  presented  by 
the  individual  in  connectioq  with  his  or 
her  PASS;  or  SSA  is  reviewing  the 
information  as  a  result  of  suspected 
abuse  or  fraud,  concern  for  program 
integrity,  quality  appraisal,  or 
evaluation  and  measurement  activities. 

2.  To  a  Congressional  office  in 
response  to  an  inquiry  from  that  office 
made  at  the  request  of  the  subject  of  the 
record. 

3.  To  the  Department  of  the  Treasury, 
Internal  Revenue  Service,  for  the 
purpose  of  auditing  SSA's  compUance 
with  the  safeguard  provisions  of  the 
Internal  Revenue  Code  of  1986,  as 
amended. 

4.  To  the  Office  of  the  President  for 
the  purpose  of  responding  to  an 
individual  pursuant  to  an  inquiry 
received  from  that  individual  or  from  a 
third  party  on  his  or  her  behalf. 

5.  Information  may  be  disclosed  to  a 
contractor  or  another  Federal  agency,  as 
necessary  for  the  purpose  of  assisting 
SSA  in  the  efficient  administration  of  its 
programs.  We  contemplate  disclosing 
information  under  this  routine  use  only 
in  situations  in  which  SSA  may  enter 
into  a  contractual  or  similar  agreement 
with  a  third  party  to  assist  in 
accomphshing  an  SSA  function  relating 
to  this  system  of  records. 

6.  Nontax  return  information  that  is 
not  restricted  from  disclosure  by  Federal 
law  may  be  disclosed  to  the  General 
Services  Administration  or  the  National 
Archives  and  Records  Administration 
for  the  purpose  of  conducting  records 
management  studies  with  respect  to 
their  duties  and  responsibitities  under 
44  U.S.C.  2904  and  2906. 

7.  To  the  Department  of  Justice  (DOJ), 
a  court  or  other  tribunal,  or  another 
party  before  such  tribunal,  when: 

(a)  SSA  or  any  component  thereof,  or 

(b)  Any  SSA  employee  in  his  or  her 
official  capacity,  or 

(c)  Any  SSA  employee  in  his  or  her 
individual  capacity  when  DOJ  (or  SSA 
when  it  is  authorized  to  do  so)  has 
agreed  to  represent  the  employee,  or 

(d)  The  United  States  or  any  agency 
thereof  (when  SSA  determines  that  the 
Utigation  is  likely  to  affisct  the 
operations  of  SSA  or  any  of  its 
components)  is  a  party  to  litigation  or     - 
has  an  interest  in  such  litigation,  and 
SSA  determines  that  the  use  of  such 
records  to  DOJ,  the  court  or  other 
tribunal,  or  party  before  such  court  or 
tribunal,  is  relevant  and  necessary  to  the 
litigation,  provided,  however,  that  in 
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each  case  SSA  determines  that  such 
disclosure  is  compatible  with  the 
purpose  fi^  which  the  records  were 
collected. 

Wage  and  other  information  that  is  - 
subject  to  the  disclosure  provisions  of 
the  Internal  Revenue  Code  (IRC,  26 
U.S.C.  6103)  will  not  be  disclosed  under 
this  routine  use  unless  disclosure  is 
expressly  permitted  by  the  IRC. 

POUCCS  AM)  PRACTICES  FOfl  STOflMQ, 
RETmEVMQ.ACCC88MQ,  RETAMMG,  AND 
nSPOSMQ  OF  RECOROS  M  THE  SYSTBI: 

STORAQE: 

Recorda  in  this  system  are  stored  in 
magnetic  media  (e.g.,  computer  hard 
drives)  and  on  paper.  Paper  printouts  of 
these  data  are  made  when  required  for 
study.  Th^  system  also  contains 
photocopijBS  of  benefit  application 
forms,  keyed  application  forms,  and 
other  claims  docimfientation,  when 
relevant  te  the  PASS  system. 

RETRIEVAB&fTY: 

Records  are  retrieved  from  the  system 
by  the  name  or  SSN  of  the  individual 
who  subn^tted  the  PASS. 

.SAFEQUAROf: 

Safeguards  for  automated  data  have 
been  established  in  accordance  with  the 
Systems  Slecurity  Program  Handbook. 
This  includes  maintaining  computer 
disk  pack4  or  other  magnetic  fields  with 
personal  identifiers  in  secured  storage 
areas  accessible  only  to  authorized 
personnel^  SSA  employees  having 
access  to  the  computerized  records  and 
employees  of  any  contractor  who  may 
be  utilized  to  develop  and  maintain  the 
software  for  the  automated  system  will  • 
be  notified  of  criminal  sanctions  for 
unauthorired  disclosure  of  information 
about  individuals.  Also,  contracts,  if 
any,  will  dontain  language  that 
delineates,  the  conditions  under  which 
contractors  will  have  access  to  data  in 
the  system  and  the  safeguards  that  must 
be  employed  to  protect  the  data. 

Paper  documents  are  stored  either  in 
lockable  file  cabinets  within  locked 
rooms  or  in  otherwise  secured  areas. 
Access  to  these  records  are  restricted  to 
those  employees  who  require  them  to 
perform  their  assigned  duties. 

RETENTION  AND  DISPOSAL: 

Computerized  records  are  maintained 
for  a  period  of  six  years  and  three 
months  after  the  end  of  the  fiscal  year 
in  which  final  adjudication  was  made. 
Paper  records  produced  for  purposes  of 
studies  will  be  destroyed  upon 
completion  of  the  study.  Photocopies  of 
forms  and  documentation  will  be 
destroyed  jupon  approval  or  denial  of 
the  PASS.  Original  copies  of  the  forms 


and  docimnentation  are  maintained  in 
the  Claims  Folder  System,  (SSA/OSR 
09-60-0089).  Means  of  disposal  are 
appropriate  to  the  storage  medium  (e.g., 
erasure  of  disks,  shredding  of  paper 
records,  or  transfer  to  another  system  of 
records). 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Associate  Commissioner,  Office  of 
Program  Benefits  Policy,  760 
Altmeyer  Building,  Social  Security 
Administration,  6401  Security 
Boulevard,  Baltimore,  Marylaind 
21235 

NOTnCATWN  PROCEDURE: 

An  individual  can  find  out  if  this 
system  of  records  contains  information 
about  him/her  by  writing  to  the  system 
manager  at  the  address  shown  above 
and  providing  his  or  her  name,  address, 
and  SSN.  (Furnishing  the  SSN  is 
voluntary.  However,  searching  for  the 
individual's  data  will  be  easier  and 
faster  if  it  is  furnished.) 

An  individual  can  also  find  out  if  this 
system  of  records  contains  information 
about  him/her  by  contacting  any  Social 
Security  office. 

When  requesting  notification  of 
records  in  person,  an  individual  should 
provide  his/her  name.  Social  Security 
claim  number  (the  SSN  plus  alphabetic 
symbols),  address,  and  proper 
identification.  If  the  Social  Security 
number  is  not  known,  the  requester's 
date  and  place  of  birth  and  mother's 
birth  name  may  be  provided  instead. 

An  individual  requesting  notification 
of  records  in  {>erson  need  not  furnish 
any  special  dociunents  of  identity. 
Documents  normally  carried  on  one's 
person  are  sufficient  (e.g.,  driver's 
license,  voter  rt^stration  card,  or  credit 
cards).  An  individual  requesting 
notification  via  mail  or  telephone  must 
furnish  a  minimum  of  his/her  name, 
date  of  birth,  and  address  in  order  to 
establish  identity,  plus  any  additional 
information  which  SSA  may  request. 

RKORO  ACCESS  PROCEDURES: 

Same  as  notification  procedures 
described  above.  Individuals  requesting 
access  to  their  records  should  also 
reasonably  describe  the  records  they  are 
seeking. 

CONTESTINQ  RECORD  PROCEDURES: 

Same  as  notification  procedures 
described  above.  Individuals  contesting 
the  contents  of  a  record  in  the  system 
should  also  reasonably  describe  the 
record,  specify  the  information  being 
contested,  and  state  the  corrective 
action  sought  with  supporting 
justification  showing  how  the  record  is 
untimely,  incomplete,  inaccurate,  or 
irrelevant. 


RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  is  obtained 
from  other  SSA  systems  of  records  (i.e.. 
Claims  Folder  System  (SSA/OSR  0%- 
60-0089}  and  Supplemental  Security 
Income  Record  (SSA/OSR  09-60-0103). 
from  information  provided  by  the 
beneficiary,  and  from  investigations 
conducted  by  SSA  employees  relating  to 
beneficiaries'  PASS  activities. 

SYSTEM  EXEMPTIONS  FROM  CERT  AM  PROVBMSNS 
OF  THE  ACT: 

None. 
[FR  Doc.  96-22489  Filed  9-3-96;  8:45  am] 

BMJJNQ  COOC  41«>-2»-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Intelligent  Transportation  Society  of 
America;  Public  Meeting 

agency:  Federal  Highway 
Administratidh  (FHWA),  DOT. 
ACTION:  Notice  of  public  meeting. 

• 

SUMMARY:  The  Intelligent  Transportation 
Society  of  America  (ITS  AMERICA)  will 
hold  a  meeting  of  its  Coordinating 
Council  on  Sunday,  October  13. 1996. 
The  agenda  includes  the  following:  (1) 
Call  to  order  and  instructions;  (2) 
Statement  of  anti-trust  compliance;  (3) 
Approval  of  July  24.  1996.  meeting 
minutes;  (4)  Federal  Reports — Modal 
Administrations;  (5)  ITS  AMERICA 
President's  Report;  (6)  Sunset-Sunrise 
Task  Force  Report;  (7)  U.S.  DOT's 
ATMS  Research  and  Technology 
Business  Plan  Review;  (8)  Dedicated 
Short-Range  Communications  (DSRC) 
Report;  (9)  Joint  Meteorological  Task 
Force  Update;  (10)  Research  Agenda 
Task  Force  Update;  (11)  CVO  Guiding 
Principles;  (12)  Standards  Needs 
Timeline;  (13)  ARTS  Conference  Report; 
(14)  AVCS  Committee  Workshop;  (15) 
World  Congress  and  Annual  Meeting 
Update;  (16)  Other  Business;  (17) 
Adjourn. 

ITS  AMERICA  provides  a  fonun  for 
national  discussion  and 
recommendations  on  ITS  activities 
including  programs,  research  needs, 
strategic  planning,  standards, 
international  liaison,  and  priorities.  The 
charter  for  the  utilization  of  ITS 
AMERICA  establishes  this  organization 
as  an  advisory  committee  under  the 
Federal  Advisory  Committee  Act 
(FACA),  5  use  app.  2,  when  it  provides 
advice  or  recommendations  to  DOT 
officials  on  ITS  policies  and  programs. 
(56  FR  9400,  March  6,  1991). 
DATES:  The  Coordinating  Council  of  ITS 
AMERICA  will  meet  on  Sunday, 
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October  13, 1996,  from  1:00  p.m.  to  5:00 
p.m.  (Eastern  Standard  time) 
ADDRESSES:  Omni-Rosen  Hotel,  9840 
International  Drive,  Orlando,  Florida, 
phone:  (407)  354-9840;  Fax  (407)  351- 
2659. 

FOR  FURTHER  INFORMATION  CONTACT: 
Materials  associated  with  this  meeting 
may  be  examined  at  the  offices  of  ITS 
AMERICA,  400  Virginia  Avenue,  SW., 
Suite  800,  Washington,  D.C.  20024. 
Persons  needing  further  information  or 
to  request  to  speak  at  this  meeting 
should  contact  Kenneth  Faimteroy  at 
ITS  AMERICA  by  telephone  at  (202) 
484-4130,  or  by  FAX  at  (202)  484-3483. 
The  DOT  contact  is  Mary  Pigott,  FHWA, 
HVH-1,  Washington,  D.C.  20590,  (202) 
366-9230.  Office  hours  are  from  8:30 
a.m.  to  5:00  p.m.,  e.t.,  Monday  through 
Friday,  except  for  legal  holidays. 
(23  U.S.C.  315;  49  CFR  1.48) 

Issued  on:  August  28. 1996. 
Jeffiery  Lindley, 

Deputy  Director,  ITS  Joint  Pro^m  Office. 
IFR  Doc.  96-22418  Filed  9-3-96;  8:45  amj 

BILUNQ  COOe  4«10-i2-P 


Intelligent  Transportation  Society  of 
America;  Public  Meeting 

AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Intelligent  Transportation 
Society  of  America  (ITS  AMERICA)  will 
hold  a  meeting  of  its  Board  of  Directors 
on  Tuesday,  October  15, 1996.  The 
session  begins  with  an  Administrative 
Business  session  (non-Federal  Board 
members  only).  The  General  Program 
Session  (open  to  all  members  and 
observers)  is  as  follows:  (1)  Review  of 
ITS  America  Antitrust  Policy  and 
Conflict  of  Interest  Statements;  (2) 
Welcome;  (3)  Review  and  Approval  of 
Previous  Meeting's  Minutes;  (4)  Report 
of  the  Executive  Committee;  (5) 
Coordinating  Council  Report;  (6)  State 
Chapters  Council  Report;  (7)  Report  of 
the  U.S.  Federal  ITS  Initiatives;  (8) 
Friends  of  ITS  Report;  O)^  President's 
Report;  (10)  Report  of  the  World 
Congresses  (i.e.  Orlando  and  Berlin); 
(11)  Other  Business;  (12)  Adjournment 
until  the  next  Board  meeting  in  January 
1997  at  the  Sheraton  Washington  Hotel 
in  Washington,  D.C,  in  conjunction 
with  the  Annual  Transportation 
Research  Board  (TRB)  meeting. 

ITS  AMERICA  provides  a  forum  for 
national  discussion  and 
recommendations  on  ITS  activities 
including  programs,  research  needs, 
strategic  planning,  standards, 
international  liaison,  and  priorities.  The 


charter  for  the  utilization  of  ITS 
AMERICA  estabhshes  this  organization 
as  an  advisory  committee  imder  the 
Federal  Advisory  Committee  Act 
(FACA)  5  use  app.  2,  when  it  provides 
advice  or  recommendations  to  DOT 
officials  on  ITS  policies  and  programs. 
(56  FR  9400.  March  6. 1991). 
DATES:  The  Board  of  Directors  of  ITS 
AMERICA  will  meet  on  Tuesday, 
October  15, 1996,  from  1:00  p.ra.-5:00 
p.m. 

ADDRESSES:  Omni-Rosen  Hotel,  9840 
International  Drive,  Orlando,  Florida, 
phone:  (407) 354-9840;  Fax (407) 351- 
2659. 

FOR  FURTHER  INFORMATION  CONTACT: 
Materials  associated  with  this  meeting 
may  be  examined  at  the  offices  of  ITS 
AMERICA,  400  Virginia  Avenue  SW, 
Suite  800.  Washington.  D.C.  20024. 
Persons  needing  further  information  or 
who  request  to  speak  at  this  meeting 
should  contact  Kenneth  Faunteroy  at 
ITS  AMERICA  by  telephone  at  (202) 
484-4130  or  by  FAX  at  (202)  484-3483. 
The  DOT  contact  is  Mary  C.  Pigott, 
FHWA,  HVH-1,  Washington,  D.C. 
20590,  (202)  366-9230.  Office  hours  are 
from  8:30  a.m.  to  5  p.m.,  e.t.,  Monday 
through  Friday,  except  for  legal 
hoUdays. 
(23  U.S.C.  315;  49  CFR  1.48) 

Issued  on:  August  28, 1996. 
Jeffery  Lindley, 

Deputy  Director,  ITS  Joint  Program  Office. 
[FR  Doc.  96-22420  Filed  9-3-96;  8:45  am) 

BILUNQ  COOE  4910-22-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  5305A-SEP 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  e^ort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
5305A  Salary  Reduction  and  other 
Elective-SEP,  Simplified  Employee 
Pension — Individual  Retirement 
Accounts  Contribution  Agreement. 


DATES:  Written  comments  should  be 
received  on  or  before  November  4, 1996 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Gairick  R.  Shear,  Internal  Revenue 
Service,  room  5571,  llll  Constitution 
Avenue  NW.,  Washington.  DC  20224. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
^ould  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Salary  Reduction  and  Other 
Elective  Simplified  Employee  Pension — 
Individual  Retirement  Accounts 
Contribution  Agreement. 

0MB  Number  1545-0499. 

Form  Number:  Form  5305A-SEP. 

Abstract:  Form  5305-SEP  is  used  by 
an  employer  to  make  an  agreement  to 
provide  benefits  to  all  employees  under 
a  Simplified  Employee  Pension  (SEP) 
described  in  Internal  Revenue  Code 
section  408(k).  This  form  is  not  to  be 
filed  with  the  IRS.  but  is  to  be  retained 
in  the  employer's  records  as  proof  of 
establishing  a  SEP  and  justifying  a 
deduction  for  contributions  made  to  the 
SEP. 

Current  Actions:  There  are  no  changes 
being  made  to  this  form. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
100,000. 

Estimated  Time  Per  Respondent:  2  hr., 
39  min. 

Estimated  Total  Annual  Burden 
Hours:  265.000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  0MB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  conHdential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
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performante  of  the  functions  of  the 
agency,  including  whether  the 
infomiatioii  shall  have  practical  utility; 
(b)  the  acciiracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
in  forma tioti;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
informatioti  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
informatiop  on  respondents,  including 
through  th0  use  of  automated  collection 
techniqueai  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved  A'igust  28, 1996. 
Garrick  R.  Shear, 

IBS  Reports  Clearance  Officer. 

(FR  Doc.  96t2251S  Filed  9-3-96;  8:45  am] 

BIUMQ  COOe!4«30-»1-U 


Proposad  Collection;  Comment 
Request  for  Form  5305A-SEP 

AGENCY:  Iitfemal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  fhe  Department  of  the 
Treasury,  is  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportuni^  to  comment  on  proposed 
and/or  coivinuing  information 
collection^  as  required  by  the 
Paperwork;  Reduction  Act  of  1995, 
Public  Lavf  104-13  (44  U.S.C. 
3506(c)(2)(i\)).  Currently,  the  IRS  is 
soliciting  oomments  concerning  Form 
5305A-SEP,  Salary  Reduction  and 
Other  Elective  Simplified  Employee 
Pension — fidividual  Retirement 
Accounts  (Contribution  Agreement. 
DATES:  Wnitten  comments  should  be 
received  00  or  before  November  4, 1996 
to  be  assured  of  consideration. 
AOORESSESe  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  f$r  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-9869,  Internal  Revenue 
Service,  ro^m  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

SUPPt-EMEKfARY  INFORMATION: 

Title:  Sajary  Reduction  and  Other 
Elective  Sihiplified  Employee  Pension — 
Individual  Retirement  Accounts 
Contribution  Agreement. 

OMB  Number  1545-1012. 


Form  Number:  Form  5305A-SH'. 

Abstract:  Form  5305-SEP  is  used  by 
an  employer  to  make  an  agreement  to 
provide  benefits  to  all  employees  under 
a  salary  reduction  Simplified  Employee 
Pension  (SEP)  described  in  Internal 
Revenue  Code  section  408(k).  This  form 
is  not  to  be  filed  with  the  IRS,  but  is  to 
be  retained  in  the  employer's  records  as 
proof  of  establishing  such  a  plan, 
thereby  justifying  a  deduction  for 
contributions  to  the  SEP. 

Current  Actions:  There  are  no  changes 
being  made  to  this  form. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
100,000 

Estimated  Time  Per  Respondent:  2  hr., 
39min. 

Estimated  Total  Annual  Burden 
Hours:  265,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  August  28, 1996. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
(FR  Doc  96-22516  Filed  9-3-96;  8:45  am] 

MLUNGCOOE  4«30-01-U 


Proposed  Collection;  Comment 
Request  for  Form  8308 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paiperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8308,  Report  of  a  Sale  or  Exchange  of 
Certain  Partnership  Interests. 
DATES:  Written  comments  should  be 
received  on  or  before  November  4, 1996 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Report  of  a  Sale  or  Exchange  of 
Certain  Partnership  Interests. 

OMB  Number:  1545-0941 . 

Form  Number:  Form  8308. 

Abstract:  Form  8308  is  an  information 
return  that  gives  the  IRS  the  names  of 
the  parties  involved  in  an  exchange  of 
a  partnership  interest  imder  Internal 
Revenue  Code  section  751(a).  It  is  also 
used  by  the  partnership  as  a  statement 
to  the  transferor  and  transferee.  It  alerts 
the  transferor  that  a  portion  of  the  gain 
on  the  sale  of  a  partnership  interest  may 
be  ordinary  income. 

Current  Actions:  There  are  no  changes 
being  made  to  this  fcHin. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  individuals,  and 
farms. 

Estimated  Number  of  Respondents: 
200,000. 

Estimated  Time  Per  Respondent:  7  hr., 
40  min. 

Estimated  Total  Annual  Burden 
Hours:  1,534,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
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respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  nimiber. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  etre  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performemce  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 


Approved:  August  28, 1996. 
Ganick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
(FR  Doc.  96-22517  Filed  9-3-96;  8:45  am] 

BiLUNO  CODE  4830-01-U 


Joint  Board  for  the  Enrollment  of 
Actuaries;  Advisory  Committee  on 
Actuarial  Examinations;  Meeting 

Notice  is  hereby  given  that  the 
Advisory  Committee  on  Actuarial 
Examinations  will  meet  in  the  Office  of 
The  Wyatt  Company,  The  Board  Room, 
303  West  Madison  Street,  Chicago,  IL, 
on  September  30, 1996,  begirming  at 
8:30  a.m. 

The  purpose  of  the  meeting  is  to 
discuss  topics  and  questions  which  may 
be  recommended  for  inclusion  on  future 
Joint  Board  examinations  in  actuarial 
mathematics  and  methodology  referred 
to  in  Title  29  U.S.  Code,  section 
1242(a)(1)(B). 

A  determination  as  required  by 
section  10(d)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463)  has 
been  made  that  the  subject  of  the 
meeting  falls  within  the  exception  to  the 
open  meeting  requirement  set  forth  in 
title  5  U.S.  Code,  section  552b(c)(9)(B), 
and  that  the  public  interest  requires  that 
such  meeting  be  closed  to  public 
participation. 


Dated:  August  23, 1996. 
Patrick  W.  McDonough, 
Acting  Advisory  Committee  Management 
Officer,  Joint  Board  for  the  Enrollment  of 
Actuaries. 
[FR  Doc.  96-22513  Filed  9-3-96;  8:45  am] 

BH.L1NQ  COOC  4S30-01-U 


Appointment  of  Members  of  the  Legal 
Division  to  the  Performance  Review 
Board,  Internal  Revenue  Service 

Under  the  authority  granted  to  me  as 
Chief  Coimsel  of  the  Internal  Revenue 
Service  by  the  General  Counsel  of  the 
Department  of  the  Treasury  by  General 
Counsel  Order  No.  21  (Rev.  4),  and 
pursuant  to  the  Qvil  Service  Act,  I 
hereby  appoint  the  following  persons  to 
the  Legal  Division  Performance  Review 
Board,  Internal  Revenue  Service  Panel: 

1.  Chairperson,  Marlene  Gross, 
Deputy  Chief  Counsel; 

2.  Neal  S.  Wolin,  Deputy  General 
Counsel; 

3.  Michael  Danilack,  m,  Associate 
Chief  Counsel  (International); 

4.  William  A.  Goss,  Southeast 
Regional  Counsel; 

5.  John  B.  Cummings.  Assistant  Chief 
Counsel  (Disclosure  Litigation); 

6.  Catherine  L.  Lau,  Deputy  Regional 
Counsel,  Western  Region. 

This  publication  is  required  by  5 
U.S.C.  4314(c)(4). 
Stuart  L.  Brown, 

Chief  Counsel,  Internal  Revenue  Service. 
[FR  Doc.  96-22514  Filed  9-3-96;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-«601r-4] 

Notice  of  Agency's  General  Policy  for 
Acceptin)  Filing  of  Environmental 
Reports  via  Electronic  Data 
Interchange  (EDO 

AGENCY:  Environmental  Protection 

Agency.    : 

ACTION:  Interim  final  notice. 

SUMMARY:  lAgency  regiilations  require 
that  specified  parties  submit 
environmental  reports  under  various 
statutory  ^d  regulatory  provisions. 
These  reports  are  to  be  submitted  via 
forms  and  procedures  specified  by  the 
Administtator.  Today's  notice  of  policy 
announce$  the  Environmental 
Protectioni  Agency's  (EPA's)  general 
approach  for  accepting  electronic  filing 
of  environmental  reports  via  Electronic 
Data  Interchange  (EDI).  As  specific  EPA 
programs  adopt  EDI  for  their  reports, 
details  ab^ut  specific  reporting 
requirements  will  be  announced, 
supplementing  today's  notice. 

Tnis  action  supports  the  President's 
overall  regulatory  reinvention  goals  of 
reducing  me  burdens  of  compliance  and 
streamline  regulatory  reporting,  as 
stated  in  the  President's  March,  1996, 
Reinventing  Environmental  Regulation 
Report.  Abo,  EDI  directly  supports  the 
Achninistqator's  "One-Stop  Reporting" 
initiative,  the  reengineering  of 
regulatory]  reporting  under  the  Common 
Sense  Initiative  (CSI),  and  the 
Administnator's  goal  of  reducing 
baseline  reporting  burden  by  twenty- 
five  percent.  The  use  of  EDI  under  this 
policy  will  make  the  tools  of  automation 
and  business  process  reengineering 
available  wherever  the  goal  is  to 
streamlinq  and  simplify  the  regulatory 
reporting  processes.  In  addition, 
transmissflop  of  reports  via  EDI 
facilitates  the  availability  of  more  timely 
and  accurate  environmental  information 
to  the  public,  in  support  of  the  Agency's 
efforts  to  improve  public  access  to  data 
and  information. 

The  scope  of  this  poUcy  includes  any 
Agency  regulatory,  comphance,  or 
informati(±ial  (e.g.,  volimtary  reporting 
programs) {reporting  via  EDI,  and 
excludes  iiy  procurement-related 
reporting,  as  well  any  reporting  via 
other  elec^nic  means  that  may  be 
adopted  iii  the  future.  In  addition  to 
EDI,  the  Agency  is  ciurently  evaluating 
alternative  means  of  electronic  reporting 
for  those  reporting  facilities  that  may 
not  be  equipped  to  enjgage  in  EDI. 

This  policy  is  baseoon  EPA's 
experience  with  pilot  tests  of  EDI  for 
complianc  e  reports  and  reflects 


substantial  involvement,  as  well  as 
ongoing  dialogue,  with  ouj-  state  and 
industry  partners.  While  the  policy  does 
not  expUcitly  address  state-delegated 
reporting,  EPA  urges  uniform  EDI 
implementation  across  State-delegated 
programs  and  believes  it  is  in  the 
interest  of  all  the  participants  to 
conform  to  the  approach  set  forth  in 
today's  policy.  The  Agency  will 
continue  to  consult  and  work  with 
States  to  address  the  implementation  of 
EDI  under  delegated  programs  in  the 
Final  Notice.  We  are  therefore  very 
interested  in  receiving  comments  on  our 
EDI  policy  from  States  and  from 
submitters  subject  to  State-delegated 
reporting. 

DATES:  This  action  is  effective  on 
September  4, 1996. 
ADDRESSES:  The  Agency  is  soliciting 
public  comments  on  today's  notice.  EPA 
is  particularly  interested  in  comments 
on  the  PIN  Management  System 
outlined  in  today's  notice,  on  common 
business  practices  for  maintaining 
electronic  files  associated  with  the 
conduct  of  EDI  (e.g.,  transmission  logs), 
and  on  the  Generic  Terms  and 
Conditions  Agreement  Model.  The 
Agency  also  invites  the  regulated 
commujiity,  contractors,  and  vendors  to 
provide  comments  on  viable  electronic 
alternatives  to  EDI  and  viable  methods 
of  handling  other  forms  of  electronic 
commerce. 

Comments  should  be  addressed  to 
EPA  EDI  Implementation  Policy 
Comment  Clerk,  Water  Docket  MC- 
4101;  United  States  Environmental 
Protection  Agency.  401  M  Street  SW., 
Washington,  DC  20460.  Commenters  are 
requested  to  submit  an  original  and  3 
copies  of  their  written  comments  as  well 
as  an  original  and  3  copies  of  any 
attachments,  enclosures,  or  other 
docimients  referenced  in  the  conmients. 
Commenters  who  want  receipt  of  the 
their  comments  acknowledged  should 
include  a  self-addressed,  stamped 
envelope.  All  comments  must  be 
postmarked  or  delivered  by  hand  by 
December  30, 1996.  No  facsimiles 
(faxes)  will  be  accepted. 

EPA  will  also  accept  comments 
electronically.  Comments  should  be 
addressed  to  the  following  Internet 
address:  ow-docket@epamail.epa.gov. 
Electronic  comments  must  be  submitted 
as  an  ASCII  file  avoiding  the  use  of 
special  characters  and  any  form  of 
encryption.  Electronic  comments  will  be 
transferred  into  a  paper  version  for  the 
official  record.  EPA  will  attempt  to 
clarify  electronic  comments  if  there  is 
an  apparent  error  in  transmission. 
Conunents  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  5.1 


format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  Federal 
Register  Notice  title  and  date.  Electronic 
comments  on  this  notice  nu\y  be  filed 
online  at  many  Federal  Depository 
Libraries. 

Comments  on  electronic  alternatives 
to  EDI  should  also  be  directed  to:  U.S. 
Environmental  Protection  Agency,  RTP 
(MD-34),  ATTN:  Jufie  Dyrdek,  Research 
Triangle  Park,  North  Carolina  27711  OR 
sent  by  FAX  to  (919)  541-5091;  OR  by 
Internet  to  Dyrdek. 
Iulie@EPAMail.EPA.GOV. 
FOR  FURTHER  INFORMATION  CONTACT:  J'or 
questions  about  this  policy  notice  or 
EPA  EDI  environmental  reporting  in 
general,  contact  Evi  Huffer,  U.S. 
Environmental  Protection  Agency, 
OPPE  (2137),  ATTN:  EDI  Team.  401  M 
Street.  S.W.,  Washington,  D.C.  20460  or 
call  (202)  260-4825  and  leave  a  brief 
message.  This  telephone  number  has 
been  setup  to  respond  to  inquiries 
concerning  today's  notice. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Generally 

The  primary  purpose  of  today's  notice 
is  to  announce  the  Agency's  general 
policies  concerning  ^e  receipt  of 
electronic  submissions  of  EPA 
environmental  reports  from  the 
reporting  community  via  Electronic 
Data  Interchange  (EDI).  Unless  specified 
in  a  separate  program-specific  notice, 
members  of  the  reporting  community 
are  not  required  to  use  EDI  to  submit 
reports.  However,  EPA  is  making  EDI 
available  because  there  are  sp>ecific, 
well-documented  advantages  to  using 
EDI  in  lieu  of  paper  forms.  To  get  the 
full  benefits  of  these  advantages,  this 
policy  is  designed  to  promote 
consistency  across  EPA  program  offices 
implementing  EDI. 

For  environmental  reports  covered  by 
this  policy,  today's  notice  presents  an 
overall  framework  for  accepting 
electronic  reports  filed  via  EDI.  This 
notice  does  not  announce  EPA's  intent 
at  this  time  to  accept  any  specific  report 
via  EDI.^  As  specific  EPA  programs 
adopt  EDI  for  the  filing  of  a  specific 
report,  the  Agency  will  publish  a 
separate  notice  in  the  Federal  Register 
announcing  our  intent  to  accept  filing  of 
that  report  via  EDI.  Such  subsequent 
program -specific  notices  shall 
supplement  today's  notice,  following 


'  EPA  currently  accepts  electronic  filing  via  EDI 
for  the  Reformulated  Gasoline  and  Anti-Dumping 
Reports  under  40  CFR  Part  80  and.  starting  in 
August.  1996,  for  the  Discharge  Monitoring  Report 
under  the  National  Pollution  Discharge  Elimination 
System. 
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the  general  approach  outlined  in  tliis 
notice  of  policy,  and  providing  detailed 
information  for  electronically  filing 
those  specific  reports. 

EDI  and  Its  Benefits 

EDI  is  the  transmission,  in  a  standard 
syntax,  of  unambiguous  information 
between  computers  that  may  belong  to 
organizations  completely  external  to 
each  other.  It  has  been  widely  used  by 
the  private  sector  for  commercial 
transactions.  As  an  "open  systems" 
approach  to  data  exchange,  EDI  is 
largely  independent  of  technology 
environments,  providing  a  transparent 
bridge  between  incompatible  hardware 
and  software  platforms. 

EDI  is  the  dominant  form  of  electronic 
commerce  across  almost  all  business 
sectors — fi-om  aerospace  to  wood 
products — both  nationally  and 
internationally.  EDI  also  predominates 
in  the  Federal  government,  most  visibly 
at  the  Department  of  Defense.  At  least  in 
the  U.S.,  EDI  is  based  on  standard 
formats  and  protocols  developed  and 
maintained  under  the  auspices  of  the 
American  National  Standards  Institute 
(ANSI)  Accredited  Standards  Committee 
(ASC)  xl2.  Supporting  these  standards 
are  a  wide  array  of  commercial  software 
packages  and  commimications 
networks,  and  a  growing  reservoir  of 
industry  EDI  expertise  available  both  to 
us  and  our  regulated  community. 

The  benefits  of  EDI  include: 

For  EPA  and  Delegated  States —  ' 

•  dollars  saved  in  data  processing 
costs; 

•  significant  enhancement  of  data 
quality; 

•  potential  for  dramatic 
improvements  in  speed/ease  of  data 
access;  and 

•  opportimities  to  change  business 
practices  (such  as  integrating  data 
collections  across  programs,  States,  and 
agencies;  automating  routine  program 
management  functions); 

For  our  Industry  Partners — 

•  dollars  saved  in  reporting  costs; 

•  much  greater  control  of  data  quality 
in  submissions; 

•  new  opportunities  to  improve 
internal  management  of  environmental 
data; 

•  dramatic  improvements  in  access  to 
EPA  and  State  environmental  databases; 
and 

•  productivity-enhancing 
possibilities  (such  as  more  uniform 
reporting  requirements  and  procedures 
across  States  and  programs;  more 
streamlined  data  submissions  reflecting 
the  integration  of  reporting 
requirements; 

For  the  Public— 

•  The  availability  of  much  more 
timely  and  accurate  environmental 


information,  in  support  of  the  Agency's 
efforts  to  improve  the  public's  access  to 
data  and  information  in  the  public 
domain. 

In  suimmary,  EDI  can  both  reduce  the 
costs  of  reported  data  and  information, 
and  enhance  its  value.  EPA  expects 
many  regulated  entities  will  recognize 
the  benefits  of  EDI  and  choose  to 
implement  it  as  their  preferred  method 
for  electronic  submission  of 
environmental  reports. 

History  of  EPA 's  EDI  Initiative 

The  EPA  first  endorsed  EDI  for 
electronic  reporting  of  enviroiunental 
data  in  its  Policy  on  Electronic 
Reporting  (Federal  Register  Notice  No. 
FRL-3815-4,  vol.  55,  no.  146,  July  30, 
1990).  This  policy  was  intended  to 
promote  electronic  reporting  and  a 
uniform  Agency  approach  that  would  be 
compatible  with  current  industry  and 
federal  government  practices.  The 
policy  recommends  a  standards-based 
approach,  and  encourages  the  use  of 
ANSI  ASC  XI 2  standards  for  EDI. 

EPA's  1990  poUcy  anticipated  a 
broader  federal  policy  establishing  EDI 
as  the  uniform  approach  to  electronic 
reporting  for  Federal  agencies, 
published  the  following  year  as  Federal 
Information  Processing  Standard  (FIPS 
PUB)  161,  effective  September  30, 1991. 
The  stated  objectives  of  FIPS  PUB  161 
are:  to  have  Federal  agencies  achieve  the 
benefits  of  EDI;  to  minimize  the  cost  of 
EDI  implementation  by  preventing 
duplication  of  effort;  and  to  ensure  that 
electronic  reporting  is  implemented  in  a 
manner  consistent  across  Agencies  and 
compatible  with  current  practices  in  the 
regulated  community. 

Since  1990,  EPA  has  been  working  to 
fulfill  the  goals  of  these  two  poUcy 
statements  by  demonstrating  the 
technical  feasibility  of  EDI  for  reporting 
environmental  data,  primarily  through  a 
series  of  pilot  projects  involving 
partnerships  between  EPA  and  the 
States,  industry,  and  foreign 
govenmients.  In  keeping  with  the  spirit 
of  collaborative  partnerships  that  EDI 
embodies,  EPA  has  conducted  these 
pilots:  (1)  working  closely  with  our 
industry  partners  in  the  ASC  XI 2 
community,  as  a  member  of  the 
appropriate  committees  and 
subcommittees;  (2)  seeking  voluntary 
industry  collaboration,  whenever 
possible,  working  through  such  industry 
groups  as  the  Chemical  Industry  Data 
Exchange  (CIDX)  and  the  Petroleum 
hidustry  Data  Exchange  (PIDX);  (3) 
working  with  EDI  software  vendors  to 
adapt  their  existing  products  to  EPA 
applications — fostering  a  marketplace 
solution  that  will  support  the  use  of  EDI 
for  environmental  data  operations;  and 


(4)  avoiding  any  proprietary  formats  and 
standards  for  electronic  reporting. 

Some  of  EPA's  programs  have  now 
reached  the  stage  where  the  technical 
issues  surrounding  implementation  of 
EDI  have  largely  been  resolved.  For  such 
programs,  the  issues  that  stand  between 
pilot  and  full  EDI  implementation 
center  on  the  legal  efi^ects  of  using  the 
electronic  medium  for  regulatory  and 
other  environmental  reporting.  Hence 
EPA's  need  for  the  policy  set  out  in 
today's  notice  that  defines  the 
functional  requirements  and 
specifications  for  legally  admissible 
electronic  submission  of  environmental 
reports.  Our  hope  is  that  today's  notice 
of  policy  will  allow  the  Agency  to  go 
forward  with  the  actual  implementation 
of  EDI. 

EPA  began  work  on  this  policy  in 
April  1994,  forming  an  Agency-wide 
workgroup,  the  Electronic  Data 
Interchange  Implementation  Workgroup 
(EDnW),  which  involved  all  interested 
EPA  programs,  including  regional 
offices.  EDITW  was  formed  to  address 
issues  in  three-areas:  (1)  Electronic 
signature/certification— determining 
which  technologies  will  satisfy  legal 
requirements  for  signature/certification 
under  EPA's  statues  and  regulations;  (2) 
terms  and  conditions  of  electronic 
submission — setting  out  the  general 
requirements  for  admissible  electronic 
submissions  of  environmental  reports 
from  the  reporting  community,  and 
addressing  such  questions  as 
determining  time  of  submission, 
resolving  disputes  with  the  Submitter, 
assigning  responsibility  for  errors,  and 
so  on;  and  (3)  regulatory/statutory 
obstacles  to  electronic  submissions — 
identifying  provisions  that,  for  example, 
refer  directly  or  indirectly  to  paper,  and 
taking  steps  to  eliminate  these  to  the 
greatest  extent  possible. 

Consistent  with  the  1990  policy, 
EDnW's  goal  has  been  to  develop  an 
implementation  approach  that  is  as 
imiform  as  possible  across  Agency 
programs  and  as  consistent  as  possible 
with  the  practices  of  other  Federal 
Agencies  and  the  private  sector.  In 
developing  this  policy,  EDIIW  has 
drawn  upon  the  Agency's  government/ 
industry  collaborative  pilot  project 
experience,  as  well  as  the  practical 
expertise  of  other  government  agencies 
and  industry.  To  the  extent  possible,  the 
workgroup  has  sought  to  confine  the 
resulting  pohcy  to  functional 
requirements  so  as  not  to  tie  Agency 
policy  to  particular  hardware/software/ 
network  platforms  or  products.  In 
addition,  the  effort  has  focused  on 
assessing  existing  technologies  and 
practices,  and  applying  them  as 
appropriate,  rather  than  attempting  to 
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develop  Approaches  that  are  wholly 


new. 


How  the  tePA  EDI  Reporting  Program 
Will  Woif: 

Today'^  policy  sets  forth  the  basic 
approachj  for  implementing  EDI  for 
environniental  reporting.  As  EPA 
implements  specific  reporting  initiatives 
(e.g.  when  a  program  is  ready  to  move 
forward  ^rixh  actual  EDI  implementation 
for  a  particular  report),  a  notice  will  be 
published  in  the  Federal  Register 
announcing  the  Agency's  intent  to 
accept  a  specific  environmental  report 
electronically.  The  program-specific 
notice  will  reference  or  incorporate 
today's  notice,  and  outline  the  program- 
specific  requirements  for  electronic 
filing  of  that  report.  Following 
publication  of  a  program-sp>ecific  notice, 
EPA  will  accept  reports  filed  via  EDI  in 
lieu  of  paper  reports  so  long  as  the 
electronic  reports  are  consistent  with 
the  progrim-specific  notice  and  the 
Submitter  has  signed  a  formal  docximent 
-Ihat  sets  forth  the  "Terms  and 
Conditions"  for  submitting  reports  via 
EDI  and  abides  by  the  provisions  set 
forth  in  that  document. 

The  Agency  Generic  Terms  and 
Conditions  Agreement  (TCA)  Model,  the 
text  of  which  appears  in  Section  II 
below,  sejs  forth  the  basic 
responsibilities  of  the  Submitters.  A 
program-jpecific  notice  of  intent  to 
accept  sp^ific  reports  via  EDI  will 
specify  a  VGA  that  is  correspondingly 
program-ipecific.  following  the 
approach  of  today's  TCA  Mode. 

EPA  will  accept  electronic  reporting 
of  environmental  reports  covered  under 
today's  n0tice  only  if  the  Submitter 
signs  the  Applicable  program-specific 
Terms  and  Conditions  Agreement.  EPA 
offices  publishing  program-specific 
TGAs  will  state  their  intent  to  be  bound 
by  the  TQ\  once  the  Submitter  signs  the 
Terms  an^  Conditions  Memorandum 
and,  whe^e  applicable,  EPA  issues  a 
PIN.  By  signing  the  TCA.  the  reporting 
party  willjbe  subject  to  the  procedural 
requirements  discussed  in  this  and 
subsequent  program -specific  Federal 
Register  notices. 

In  addition,  program-specific  notices 
will  incorporate  by  reference  associated 
program-specific  technical  EDI 
Implementation  Guidelines.  The 
program-specific  Implementation 
CuidelineJB  will  define  the  application  of 
specific  AjNSI  ASC  Xl2  transaction  sets 
for  the  individual  environmental  reports 
inquestiofi. 

These  linplementation  Guidelines 
may  also  address  other  technical  issues 
as  dictate^  by  the  needs  of  the  specific 
program  and  its  Submitters.  In  any 
event,  the  f  shall  be  understood  as 


program-specific  amendments  to  the 
generic  EPA  technical  guidance 
document  titled  "EPA  Electronic  Data 
Interchange  Implementation  Guideline". 
This  generic  guideUne  sets  forth  EPA's 
general  goals  in  using  EDI  and  the 
related  business  issues;  outlines  the 
Agency's  general  approach  to 
developing,  maintaining,  and  using  EDI 
standards;  and  discusses  such  issues  as 
choice  of  systems  architecture,  value 
added  network  (VAN)  and  translator 
products.  Copies  of  this  document  are 
currently  available  for  the  public's 
review.  [Copies  of  both  the  generic 
and — as  they  become  available — 
program-specific  guidelines  will  be  sent 
to  Submitters  and  other  interested 
parties,  and  may  be  obtained  from  a 
Bulletin  Board  System  listed  in 
SUPPLEMENTARY  INFORMATION  or  by 
contacting  the  person(s)  listed  in  FOR 
FURTHER  INFORMATION  CONTACT. 

Finally,  it  is  EPA's  policy  to  promote 
public  access  to  environmental  data  and 
information.  Where  a  program  is  able  to 
make  a  database  available  to  the  public 
online,  electronic  reporting  to  EPA  via 
EDI  will  greatly  enhance  public  access 
to  submissions  for  the  reasons  already 
noted.  In  any  case,  programs 
implementing  EDI  under  this  policy 
must  insiu^  that  the  public  has  at  least 
the  same  or  better  access  to 
electronically  submitted  reports  as  they 
currently  have  to  reports  submitted  on 
paper. 

The  Personal  tdentification  Number 
(PIN)  System 

Where  EPA  requires  certification  to 
insure  the  integrity  and  authenticity  of 
electronically  submitted  Documents, 
EPA  will  generally  require  the 
Submitter  to  use  a  personal 
identification  number  (PIN)  assigned  by 
EPA.  The  minimiun  requirement  is  a 
single  PIN  approach  for  each  Submitter; 
however,  specific  program  needs  may 
require  the  use  of  an  additional  PIN. 
These  PIN  requirements  are  elaborated 
on  in  what  follows  as  well  as  in  the 
applicable  TCAs. 

Each  PIN  will  consist  of  a  sequence  of 
alpha-numeric  characters.  The 
Submitter  must  ensiu^  that  this  PIN  is 
included  in  each  Document  that  such 
party  transmits  to  EPA. 

When  the  PIN  is  received  as  part  of  an 
electronic  message,  the  PIN  will  be 
deemed  to  indicate  authenticity. 
Further,  responsibility  and 
accountability  for  the  PIN  is  directly 
linked  to  the  individual  assigned  that 
PIN.  Regardless  of  how  a  corporation 
delegates  authority,  a  PIN  is  assigned  to 
an  individual,  and  that  individual 
within  the  scope  of  the  agreement  is 
responsible  for  the  accuracy  and 


authenticity  of  the  information 
electronically  received  by  EPA. 

Management  of  PINs.  During  this  - 
interim  policy  period,  PIN's  for 
program-specific  reports  will  be 
assigned  and  managed  by  individual 
EPA  Program  Offices.  While  EPA 
recognizes  the  advantages  of  centralized 
management  of  electronic  signature 
devices  (PINs  or  other  digital 
alternatives),  we  feel  that  it  is 
impractical  to  provide  for  such  a  system 
at  diis  time.  The  electronic  commerce 
marketplace  is  still  very  much  in 
transition,  and  the  roles  that  other 
government  agencies  (both  at  the  State 
and  Federal  levels),  as  well  as  third- 
party  commercial  service  providers  will 
play  in  electronic  certification  are  yet  to 
be  fully  determined.  EPA  will  continue 
to  monitor  developments  in  the 
electronic  commerce  marketplace  and 
requests  comments  from  the  public  on 
management  of  electronic  signature 
devices.  The  Final  Policy  Notice  will 
address  the  Agency's  streamlined 
management  of  electronic  signature 
devices. 

Assigrunent  of  PINs.  In  conjunction 
with  the  Terms  and  Condition 
Agreement,  the  responsible  corporate 
officer  of  the  Submitter  must  identify 
authorized  representatives  (i.e., 
corporate  employees  who  are  authorized 
to  submit  reports).  EPA  will  then  assign 
an  individual  PIN  or  dual  PIN, 
depending  on  program-specific  needs, 
to  each  authorized  representative  so 
identified,  mailing  the  PINs  directly  to 
such  representatives  via  U.S.  Postal 
Service  or  recognized  carrier. 

Once  PINs  are  assigned,  EPA  does  not 
intend  to  routinely  change  them. 
However,  the  Agency  will  issue  a  new 
PIN  at  the  written  request,  on  company 
letterhead,  of  a  responsible  corporate 
officer  of  the  Submitter. 

In  addition,  EPA  will  change  PINs 
where  Submitters  undergo  personnel 
changes  that  affect  the  identity  of  their 
authorized  representatives,  or  where 
there  is  evidence  of  compromise,  as 
detailed  in  the  following  section, 
Security  of  PINs.  In  such  cases,  the 
Submitter  is  responsible  for 
immediately  notifying  EPA  (in  writing 
and  on  comjjany  letterhead  and  signed 
by  an  authorized  corporate  officer)  of 
termination  of  employment,  or 
reassignment,  of  any  authorized 
representative,  and  of  any  new  or  newly 
assigned  employee(s)  who  will  act  as 
authorized  representative(s).  Depending 
on  the  reporting  cycle,  EPA  will  then 
cancel  such  authorized  representative's 
individual  PIN  before  the  next  reporting 
cycle  to  which  the  PIN  applies,  or  no 
later  than  fourteen  (14)  business  days  of 
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receiving  such  notice,  whichever  comes 
first. 

Security  of  PINs.  The  Submitters  must 
institute  and  maintain  security 
procedures  to  protect  their  PINs  from 
unauthorized  disclosure,  and  EPA  will 
do  the  same  within  the  context  of 
Agency  systems.  The  Submitter  is 
responsible  for  notifying  EPA 
immediately  if  it  has  reason  to  believe 
the  security  of  any  PIN(s)  has  been 
compromised  and  must  revoke  such 
PIN(s)  and  request  a  change.  If  EPA  has 
reason  to  believe  that  PIN  security  has 
been  compromised,  the  Agency  will 
initiate  PD4  revocation  and/or  changes. 

Record  Retention  Requirements 

Certain  records  must  be  created  and 
maintained  for  the  specific  purposes  of 
transmitting  reports  to  EPA  via  EDI. 
However,  in  addressing  such  records, 
this  notice  should  not  be  understood  to 
in  any  way  affect  any  other  record- 
keeping requirements  in  existing 
regulations,  or  to  apply  to  the  question 
of  satisfying  such  requirements  by 
maintaining  electronic  files  in  lieu  of 
paper  files  for  audit  purposes. 

Concerning  EDI  transmission  of 
reports  to  EPA  then,  in  general. 
Submitters  must  retain  sufficient 
records  to  demonstrate  the  authenticity, 
completeness,  accxiracy,  and  integrity  of 
those  transmissions.  It  is  EPA's  view 
that  this  requirement  is  inherent  in  the 
standard  business  practices  associated 
with  EDI.  That  is,  EPA  considers,  and 
the  Submitter  agrees  in  the  TCA,  that  by 
electing  to  submit  reports  to  EPA  via 
EDI  the  Submitter  commits  to  adopting 
business  practices  consistent  with  EDI, 
to  include  maintaining  an  auditable 
system  of  records  associated  with  the 
creation  and  transmission  of  electronic 
files. 

EPA  considers  auditability  to  be 
defined,  at  least  conceptually,  by  the 
Data  Interchange  Standards 
Association's  (DISA)  'Model  EDI  Audit 
Program',  and  expects  Submitters  to 
maintain  records  that  conform  to  the 
substance  of  that  model.  Submitters 
should  always  bear  in  mind  that  the 
creation  and  management  of  adequate 
and  proper  documentation  of  all  EDI 
transactions  is  essential  to  ensuring  that 
they  can  serve  as  the  official  record  of 
the  reports  submitted  to  EPA  for 
administrative,  programmatic,  and  legal 
purposes.  For  EPA  reports  covered 
under  today's  notice,  the  required 
records  must  be  sufficient  to  serve  as. the 
officid  record  of  those  reports. 

Central  to  these  required  records  is  a 
Transmission  Log,  which  must  be 
retained  by  all  parties  using  EDI  for 
reporting  purposes.  The  Transmission 
Log  includes  the  date,  time,  destination 


address  and  telephone  number,  and  a 
copy  of  the  file  transmitted;  it  also 
documents  who  had  access  to  the 
Submitter's  system  during  the  creation 
of  the  files  and  during  their 
transmission.  Following  the  guidance  of 
the  DISA  Audit  Model,  EPA  views  these 
Transmission  Log  elements  to  constitute 
the  minimimi  records  required  to 
provide  an  auditable  system  for  creating 
and  transmitting  reports  via  EDI. 
Therefore,  EPA  expects  each  Submitter 
to  create  an  official  Transmission  Log  of 
all  transactions  and  maintain  it  without 
any  modification.  Each  Submitter  shall 
designate  one  or  more  qualified 
individuals  with  appropriate  authority 
to  certify  the  accuracy  and  completeness 
of  the  Transmission  Log  and  this 
designation  shall  be  retained  as  part  of 
ihe  records.  Each  Submitter  shall  also 
maintain  records  concerning  the 
assignment  and  revocation  of  PINs,  as 
discussed  elsewhere  in  this  notice. 

These  two  items  (the  Transmission 
Log  and  PIN  records]  constitute  the 
minimum  records  required  for  EDI 
transactions  under  this  notice. 
Submitters  should  determine  what 
additional  records  to  retain  to  ensure 
their  record  of  EDI  transmissions  is 
adequate  to  resolve  any  discrepancies 
between  the  Submitter's  record  and 
EPA's  record.  Submitters  must  maintain 
such  records,  together  with  the 
Transmission  Log  and  PIN  records  for 
the  applicable  retention  period  specified 
in  the  regulations.  This  period  is 
frequently  three  (3)  years  or  more,  and 
should  be  specified  in  the  program- 
specific  notice,  guidance,  and/or  TCA. 

Correspondingly,  at  a  minimiun,  EPA 
will  maintain  a  secure  copy  of  all  EDI 
transmissions,  both  in-bound  and  out- 
bound, in  addition  to  the  Transmission 
Log  and  PIN  assignment  records.  EPA 
will  also  maintain  a  record  that 
documents  our  procedures  and 
processes  for  managing  EDI 
transmissions.  EPA  will  maintain  its 
documentation  for  the  time  period  set 
by  the  Agency's  records  disposition 
schedules. 

Individual  EPA  Program  Offices  may 
mandate  additional  recordkeeping 
requirements  for  Submitters  or 
themselves  based  on  their  audit  needs. 
Individual  Program  Offices  will  also 
determine  whether  and  under  what 
conditions  the  EDI  transmission  records 
can  serve  as  the  Submitter's  auditable 
record.  In  addition,  of  course,  the 
Submitter  must  maintain  whatever  other 
records  the  applicable  statute  or 
regulation  require,  including,  e.g.,  the 
files,  databases,  laboratory  reports, 
calculations,  etc.  that  might  be  involved 
in  preparing  the  document  for 
submission.  Submitters  should  refer  to 


the  applicable  statute  or  regulation,  as 
well  as  to  the  program-specific  notice, 
guidance,  and/or  TCA  for  recordkeeping 
requirements. 

Paperwork  Reduction  Act 

In  general,  while  EPA  information 
collection  requirements  are  subject  to 
approval  by  the  Ofiice  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act,  44  U.S.C  3501  et  seq.. 
EPA  considers  the  activities  associated 
with  accepting  electronic  filing  of 
environmental  reports  via  EDI,  detailed 
in  today's  notice  of  policy,  not  subject 
to  approval  by  OMB  under  the  PRA.  In 
addition.  Electronic  submission  of 
reports  in  the  manner  of  EDI  do  not 
require  the  inclusion  of  the  OMB 
control  number  to  satisfy  PRA  display 
requirements,  provided  that  the  public 
receives  adequate  notice  of  OMB 
clearance  through  other  means.  While 
the  PRA  requires  display  of  OMB 
numbers  on  a  legally  valid  form,  in  the 
case  of  EDI,  adequate  notice  will  be 
provided  by  including  a  citation  of  the 
OMB  number  in  a  PRA  section  of  all 
program-specific  Federal  Register 
notices  annoimcing  the  availability  of 
EDI,  and  also  including  a  citation  in  the 
program-specific  Terms  and  Conditions 
Agreement. 

Receipt  of  Documents 

Date  of  Receipt.  EPA  will  consider  an 
electronically  filed  report  received 
when  it  can  be  fully  processed  by  the 
translator  at  the  EPA's  receipt  computer, 
i.e.  when  the  document  is  retrievable 
from  the  electronic  mailbox  by  EPA  and 
syntactically  correct  (to  applicable  EDI 
standards),  able  to  be  successfully 
translated  by  EPA.  No  document  shall 
satisfy  any  reporting  requirement  until 
it  is  received.  Upon  receipt  of  any 
report,  EPA  will  promptly  send  a 
functional  acknowledgment  in  return 
within  "X"  business  days.^  A  positive 
functional  acknowledgment  indicating 
no  syntactical  errors  will  constitute 
conclusive  evidence  that  EPA  has 
properly  received  a  report  and  will 
establish  the  "Received  Date". 

Retransmission.  If  the  Submitter  does 
not  receive  this  functional 
acknowledgment  promptly  '  after  its 
transmission  to  the  EPA,  then  the 
Submitter  must  re-send  the  document 
and  follow  any  recovery  procedures 


^The  number  of  business  days  shall  deper.d  on 
specific  prograni  needs  and  will  be  speci^ed  in  the 
program-specific  Notice  or  related  documents  (e.g.. 
Implementation  Guidelines.  TCA). 

'  "Promptly"  shall  be  determined  by  each 
program-specific  EDI  application  and  defined  in  the 
program-specific  notice  or  related  documents  (e.g., 
Implementation  Guideline.  TX^). 
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stated  in  the  applicable  EPA  EDI 
Implementai  ion  Guidelines. 

The  SubmStter  must  retransmit  any 
document  within  "X"  days*  of 
receiving  a  rp-transmission  request  by 
EPA.  Likewi|se,  EPA  will  re-send  any 
transmission  originated  by  EPA  at  the 
Submitter's  request. 

Inability  t()  Transmit.  Circumstances, 
both  foreseeable  and  unforeseeable,  may 
prevent  a  reporting  party  firom 
conducting  tDI.  Nevertheless,  no 
Submitter  will  be  excused  from  the 
requirement, to  file  reports  with  the 
Agency  by  tl^e  appropriate  regulatory 
deadline.  If  f  party  is  unable  to 
electronically  file  a  required  report  by 
such  deadline,  it  must  submit  a  paper 
report  (HI  foips  required  by  the 
applicable  r^ulation. 

Legal  Statuslof  Electronic  Submissions  . 

EPA  regulatory  programs  will,  where 
practicable  apid  not  in  conflict  with 
applicable  law,  initiate  EDI  for  their 
reporting  requirements  by  creating 
program-specific  Implementation 
Guidelines,  which — taken  together  with 
program-spetific  Federal  Register 
notices  (including  Terms  and 
Conditions  Agreements)  that  are 
consistent  with  this  Notice — will 
outline  the  specific  procedures  required 
for  electroni^  submission.  For  su(± 
programs,  EFA  will  consider  the 
electronic  reports  that  are  filed  in  a 
manner  con^stent  with  the  procedures 
thus  outlined  to  fulfill  the  requirements 
of  an  equivalent  paper  submission  as 
required  unger  the  applicable  existing 
Agimcy  regulations  pertaining  to  form/ 
format,  subniission  procedure  and 
signature  reouirements  for  reports. 

Specifically,  concerning  the 
requirement  that  reports  must  be  signed 
and  certified  as  correct  by  the  Submitter 
or  its  authorized  representative,  EPA 
will  consider  a  properly  filed  electronic 
report — filed  in  a  maimer  consistent 
with  the  procedures  outlined  in 
applicable  program-specific 
Implementation  GuideUnes  and  Federal 
Register  notices — to  meet  the  legal 
signature/certification  requirements  of 
equivalent  p«per  submissions.  For 
practical  puiiposes,  EPA  will  consider 
the  use  of  the  PIN,  which  is  required  to 
be  included  in  each  and  every 
submitted  d()cument,  to  constitute 
certification  pf  correctness — by  the 
owner  or  resbonsible  corporate  officer  of 
the  Submitter — within  the  meaning  of 
simature/certification  for  that  report. 

EPA  considers,  and  the  Submitter 
agrees  in  the  TCA,  that  use  of  the  PIN(s) 


■*  The  number  jf  days  shall  depend  on  speciRc 
program  needs  a  nd  will  be  specified  in  the 
Program-Specifi :  Notice  or  related  documents  (e.g.. 
Implementation  JGuideline.  TCA). 


is  required  on  each  and  every  report  and 
that  use  of  the  PIN  constitutes  a 
certification,  under  penalty  of  perjury 
(or  other  program-specific  requirement), 
that  the  information  submitted  is  true 
and  accurate.  However,  it  should  be 
stressed  that  the  PIN  will  have  this 
status  only  to  the  extent  that  the 
electronic  filing  satisfies  all  the 
requirement  procedures. 

As  technology  evolves,  EPA  may 
embrace  other,  or  alternative,  electronic 
manifestations  of  signature/certification. 
However,  based  on  current  technology, 
and  considering  issues  of  costs  and  the 
level  of  certainty  required  for 
authentication,  PIN-based  certification 
provides  the  most  suitable  approach 
available  to  EPA  and  our  regulated 
community. 

II.  Text  of  EPA  Generic  Terms  and 
Conditions  Agreements  Model 

Scope 

Use  of  this  generic  Terms  and 
Conditions  Agreement  (TCA)  model 
applies  when  EPA  requires  certification 
and/or  authentication  by  the  Submitter 
of  a  report.  Where  neither  certification 
or  authentication  is  required  but  use  of 
a  TCA  is  desired  by  EPA,  the  Agency 
may  modify  this  TCA  to  eliminate 
unnecessary  paragraphs;  The  model 
TCA  is  designed  to  promote  consistency 
in  implementing  EDI  by  Program  Offices 
within  the  Agency. 

Model 

EPA  Generic  Terms  and  Conditions 
Agreement  (TCA)  Model  for  Submission 
of  Environmental  Reports  via  Electronic 
Data  Interchange  (EDI) 

THIS  ELECTRONIC  DATA 
INTERCHANGE  TERMS  AND 
CONDITIONS  AGREEMENT  (the 
"Agreement"),  by  and  between  the 
United  States  Enviroiunental  Protection 
Agency  ("EPA"),  401  M  St.,  SW. 
Washington,  D.C.,  a  federal 
govermnental  agency,  and  reporting 
party  ("Submitter")  who  has  signed  and 
retiuTied  the  Terms  and  Conditions 
Agreement  (TCA)  Memorandum, 
included  in  today's  notice  referenced 
above,  is  effective  on  the  date  on  which 
EPA  issues  the  initial  PIN(s),  in 
response  to  receipt  and  acceptance  of 
Submitter's  signed  TCA  Memorandimi.' 
(When  a  program  is  not  using  a  PIN 
system,  some  other  determinant  for  the 
effective  date  will  be  specified  in  the 
program-specific  notice.) 

1.  RECITALS.  The  intent  of  this 
agreement  is  to  create  legally  binding 
obUgations  upon  the  parties  using  EDI 


'  Or,  in  the  case  where  PIN  is  not  required,  as 
otherwise  noted  in  the  program-specific  notice. 


and  to  ensure  that  (a)  use  of  any 
electronic  functional  equivalent  of 
documents  referenced  or  exchanged 
under  this  agreement  shall  be  deemed 
an  acceptable  practice  in  the  ordinary 
course  of  Submitter-to-EPA 
environmental  reporting  and  (b)  such 
electronic  records  shall  be  admissible  as 
evidence  on  the  same  basis  as  paper 
documents.  The  parties  intend  to  be 
legally  boiuid  by  them. 

2.  VAUDITY  AND  ENFORCEABILITY 

2.1  This  Agreement  has  been  executed 
by  the  parties  to  evidence  their  mutual 
intent  to  create  binding  regulatory 
reporting  documents  using  electronic 
transmission  and  receipt  of  such 
records. 

2.2  Any  records  properly 
communicated  pursuant  to  this 
Agreement  shall'be  considered  to  be  a 
"writing"  or  "in  writing";  and  any  such 
records  which  contain  or  to  which  there 
is  affixed,  a  Signature,  as  defined  by 
para.  6  of  this  Agreement,  ("Signed 
Documents")  shall  be  deemed  for  all 
purposes  (a)  to  have  been  "signed"  and 
(b)  to  constitute  an  "original"  when 
printed  from  electronic  files  or  records 
established  and  maintained  in  the 
normal  course  of  business. 

2.3  The  conduct  of  the  parties 
pursuant  to  this  Agreement,  including 
the  use  of  Signed  Records  properly 
communicated  pursuant  to  the 
Agreement,  shall,  for  all  legal  purposes, 
evidence  a  course  of  dealing  and  a 
course  of  performance  accepted  by  the 
parties  in  furtherance  of  this  Agreement. 

2.4  The  Submitter  agrees  not  to 
contest  the  validity  or  enforceability  of 
Signed  Documents  under  the  provisions 
of  any  applicable  law  relating  to 
whether  certain  agreements  are  to  be  in 
writing  or  signed  by  the  party  to  be 
bound  thereby.  Signed  Documents,  if 
introduced  as  evidence  on  paper  in  any 
judicial,  arbitration,  mediation  or 
administrative  proceedings,  will  be 
admissible  as  between  the  parties  to  the 
same  extent  and  under  the  same 
conditions  as  other  business  records 
originated  and  maintained  in 
documentary  form.  Neither  party  shall 
contest  the  admissibility  of  copies  of  the 
Signed  Documents  under  the  Federal 
Rules  of  Evidence  as  inadmissible  or  in 
violation  of  either  the  business  records 
exception  of  the  rule  on  hearsay,  or  the 
best  evidence  rule,  or  on  the  basis  that 
the  Signed  Documents  were  not 
originated  or  maintained  in 
documentary  (paper)  form. 

3.  RECEIPT.  A  Document  shall  be 
deemed  to  have  been  properly  received 
by  EPA  when  it  is  accessible  to  EPA, 
can  be  fully  processed  by  the  translator 
at  EPA's  Receipt  Computer,  and  is 
syntactically  correct  to  applicable  EDI 
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standards.  No  Document  shall  satisfy 
any  reporting  requirement  or  be  of  any 
legal  effect  until  it  is  received. 

4.  VERIFICATION.  Upon  receipt  of 
any  Document,  the  receiving  party  shall 
promptly  and  properly  transmit  a 
functional  acknowledgment  in  return 
within  "x"  business  day  of  receipt  to 
verify  that  the  Dociunent  has  been 
received.^  If  a  positive  functional 
acknowledgment  is  not  received  in 
return  for  a  Dociunent.  the  party 
initially  transmitting  the  Document 
shall  be  responsible  for  re-sending  the 
Document. 

5.  DATE  OF  RECEIPT.  EPA  will 
consider  an  electronically  filed  report 
received  when  it  can  be  ftilly  processed 
by  the  translator  at  the  EPA's  receipt 
computer,  i.e..  when  the  document  is 
retrievable  firom  the  electronic  mailbox 
by  EPA,  syntactically  conforms  to 
applicable  EDI  standards,  and  is  able  to 
be  successfully  translated  by  EPA.  A 
positive  functional  acknowledgment 
indicating  no  syntactical  errors  will 
constitute  conclusive  evidence  that  EPA 
has  properly  received  a  report  and  will 
establish  the  "Received  Date". 

6.  RE-TRANSMISSION.  If  the 
Submitter  does  not  receive  a  functional 
acknowledgment  promptly  ^  after  its 
transmission  to  the  EPA,  then  the 
Submitter  must  re-send  the  document 
and  follow  any  recovery  procedures 
stated  in  the  applicable  EPA  EDI 
Implementation  Guidelines. 

The  Submitter  must  retransmit  any 
document  within  "X"  days*  of 
receiving  a  re-transmission  request  by 
EPA.  Likewise,  EPA  will  re-send  any 
transmission  originated  by  EPA  at  the 
Submitter's  request. 

7.  INABILITY  TO  TRANSMFF. 
Circiunstances,  both  foreseeable  and 
unforeseeable,  may  prevent  a  reporting 
party  from  conducting  EDI. 
Nevertheless,  no  Submitter  will  be 
excused  from  the  requirement  to  file 
reports  with  the  Agency  by  the 
appropriate  regulatory  deadline.  If  a 
party  is  unable  to  electronically  file  a 
required  report  by  such  deadline,  it 
must  submit  a  paper  report  on  forms 
required  by  the  applicable  regulation. 

8.  SIGNATURE.  The  Submitter  shall 
adopt  as  its  signatxue  an  electronic 
identification  consisting  of  symbols  (i.e., 


'The  number  of  days  shall  depend  on  speciHc 
program  needs  and  will  be  specified  in  the 
Program-Specific  Notice  or  related  documents  (e.g., 
Implementation  Guideline.  TCA). 

'  "Jiromptly"  shall  be  determined  by  each 
program-specific  EDI  application  and  defined  in  the 
program-sj>ecific  notice  or  related  documents  (e.g., 
Implementation  Guideline,  TCA). 

*The  number  of  days  shall  d^>end  on  specific 
program  needs  and  will  be  specified  in  the 
Program-Specific  Notice  or  related  documents  (e.g.. 
Implementation  Guideline,  TCA). 


the  Personal  Identification  Nimiber 
(PIN)  which  is  affixed  to  or  cvntained  in 
each  Document  transmitted  by  the 
Submitter  ("Signatvu*").  The  Submitter 
agrees  that  any  such  Signature  affixed  to 
or  contained  in  any  transmitted 
Document  shall  be  sufficient  to  verify 
such  party  originated  and  possessed  the 
requisite  authority  both  to  originate  the 
transaction  and  to  verify  the  accuracy  of 
the  content  of  the  dociunent  at  the  time 
of  transmittal.  Unless  otherwise 
specified  in  the  TCA,  affixing  the 
Pergonal  Identification  Number  (PIN) 
issued  to  the  Submitter  by  EPA  to  any 
transmitted  Document  constitutes  a 
valid  Signature.  The  Submitter 
expressly  agrees  that  it  will  sign  each 
and  every  report  it  submits  by  using  its 
PIN(s)  (or  other  electronic  identification, 
if  provided  for  in  the  TCA),  and  that  the 
use  of  the  PIN{s)  (or  other  electronic 
identification,  if  provided  for  in  the 
TCA]  constitutes  certification  of  the 
truth  and  accuracy,  upon  penalty  of 
perjury  (or  other  program  specific 
requirement),  of  the  information 
contained  in  each  such  report. 

9.  DEFINITIONS.  Whenever  used  in 
this  Agreement  or  any  documents 
incorporated  into  this  Agreement  by 
reference,  the  following  terms  shall  be 
defined  as  follows: 

9.1  Compromise.  When  the  PIN  is 
intentionally  or  unintentionally 
disclosed  to  individuals  and 
organizations  who  are  not  authorized  to 
know  or  use  the  PIN. 

9.2  Data.  Facts  or  descriptions  of 
facts. 

9.3  Document/Record.  Information 
that  is  inscribed  on  a  tangible  medium 
or  that  is  stored  in  an  electronic  or  other 
medium  and  is  retrievable  in 
perceivable  form. 

9.4  Electronic  Agent.  A  computer 
program  designed,  selected  or 
programmed  by  a  party  to  initiate  or 
respond  to  electronic  messages  or 
performances  without  review  by  an 
individual.  An  electronic  agent  acts 
within  the  scope  of  its  agency  if  its 
performailce  is  consistent  with  the 
functions  intended  by  the  party  who 
utilizes  the  electronic  agent. 

9.5  Electronic  Message/Transaction. 
A  record  generated  or  communicated  by 
electronic,  opdcal  or  other  analogous 
means  for  transmission  from  one 
information  system  to  another.  The  term 
includes  electronic  data  interchange  and 
electronic  mail. 

9.6  Functional  Acknowledgement.  Is 
the  sending  of  a  997  transaction  set 
(under  ANSI  ASC  Xl2  Standards) 
indicating  the  results  of  the  translator's 
syntactical  analysis  of  the  electronically 
submitted  file.  A  positive 
acknowledgement  indicates  that  the 


syntax  of  the  submitted  file  conforms  to 
the  standard  and  can  be  processed  by 
the  translator.  A  negative 
acknowledgement  indicates 
nonconformance  to  the  standards. 

9.7  Guidelines.  Federal  Register 
Notice  and  EPA  Implementation 
Guidelines. 

9.8  Message.  Data  structured  in 
accordance  with  the  protocol  specified 
in  the  Guidelines  and  transmitted 
electronically  between  the  parties  and 
relating  to  a  Transaction. 

9.9  Personal  Identification  Number 
(PIN).  Assigned  by  EPA,  each  PIN  will 
consist  of  a  sequence  of  alpha-numeric 
characters. 

9.10.    Receive/Receipt.  To  take 
delivery  of  a  record  or  information.  An 
electronic  record  or  information  is 
received  when  it  enters  an  information 
processing  system  in  a  form  capable  of 
being  processed  by  that  system  if  the 
recipient  has  designated  that 
information  system  for  the  purpose  of 
receiving  such  records  or  information. 

9.11  Date  of  Receipt.  EPA  will 
consider  an  electronically  filed  report 
received  when  it  is  accessible  to  the 
receiver  (i.e.  EPA)  at  its  receipt 
computer.  Upon  receipt  of  any  report, 
EPA  will  promptly  submit  a  functional 
acknowledgment  in  return.  A  positive 
functional  acknowledgment  indicating 
no  syntactical  errors  will  constitute 
conclusive  evidence  that  EPA  has 
properly  received  a  report  and  will 
establish  the  "Received  Date".  No 
document  shall  satisfy  any  reporting 
requirement  until  it  is  received. 

9.12  Report.  The  report  required  by 

(Program-specific  notice  will 

insert  applicable  regulatory/statutory 
cite  for  program-specific  report). 

9.13  Signed.  For  the  purposes  of  EDI, 
a  transaction  is  "signed"  if  it  includes 
a  symbol  and/or  action  that  is  adopted 
or  performed  by  a  party  or  its  electronic 
agent  with  the  present  intent  to 
authenticate  or  manifest  assent  to  a 
record,  a  performance,  or  a  message. 
Actions  or  symbols  adopted  or 
performed  by  an  electronic  agent  serve 
to  authenticate  with  present  intent  a 
record  or  message  on  behalf  of  a  party 
if  the  party  designed,  programmed  or 
selected  the  electronic  agent  with  an 
intent  that  the  agent  produce  the  result 
and  the  electronic  agent  performs  in  a 
manner  consistent  with  its  intended 
programming.  That  a  record  or  message 
is  signed  is  conclusively  presumed  as  a 
matter  of  law  if  the  parties  agreed  to  an 
authentication  procedure  and  the 
symbol  or  action  taken  complies  with 
that  procedure.  Otherwise,  Uiat  a 
document  is  signed  may  be  proved  in 
any  manner  including  by  a  showing  that 
a  procedure  existed  by  which  a  party 
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must  of  necessity  have  taken  an  action 
or  executed  a  symbol  in  order  to  have 
proceeded  further  in  the  use  or 
processing  of  the  information. 

9.14  Transaction.  Any 
communication  made  or  transaction 
carried  out  arid  identified  as  the 
communication  or  transaction  to  which 
a  Message  refers  including  but  not 
limited  to  the  fiUng  of  a  specific  report. 

9.15  Transmission  Log.  Must  be 
retained  by  all  parties  using  EDI  for 
reporting  purposes.  The  Transmission 
Log  includes  ithe  date,  time,  destination 
address  and  telephone  number,  and  a 
copy  of  the  file  transmitted;  it  also 
docxmients  the  persons  who  had  access 
to  the  Submitter's  system  during  the 
creation  of  the  files  and  during  their 
transmission.  The  Submitter  shall  create 
an  official  Transmission  Log  of  all 
transactions  |nd  maintain  it  without 
any  modification.  Each  Submitter  shall 
designate  one  or  more  qualified 
individuals  with  appropriate  authority 
to  certify  the  accxiracy  and  completeness 
of  the  Transifission  Log  and  this 
designation  shall  be  retained  as  part  of 
the  records.  Bach  Submitter  shall  also 
maintain  rec0rds  concerning  the 
assignment  and  revocation  of  PINs,  as 
discussed  elsewhere  in  this  notice. 

9.16  Transaction  set.  [Qte  for  specific 
program).      I 

9.17  User  Manual.  (Qte,  if  any). 

9.18  Writing.  Any  document  properly 
transmitted  Pursuant  to  this  Agreement 
shall  be  conadered  to  be  a  "writing"  or 
"in  writing".^ 

9.19  Other  Definitions.  (As  required, 
additional  Definitions  may  be  included 
in  Program-specific  TCAs.) 

10.  EDI  THANSACnON 
PABAMETEtlS.  Each  party  may 
electronically  transmit  to  or  receive 
from  the  oth^r  party  any  of  the 
transaction  s^ts  listed  in  the  Appendix 
and  transaction  sets  which  by  agreement 
are  added  to  the  Appendix  (collectively 


referred  to  { 
"Reports"). 


I  "Documents"  or 
11  Documents/Reports 


"For  tb*  purpose  of  interpreting  federal  statutes, 
"writing"  is  deflied  to  Include  'printing  and 
typewriting  and 'reproductions  of  visual  symbols  by 
photographing,  tiulti  graphing,  mimeographing, 
manifolding,  or  Otherwise.'  Although  the  terms  of 
contracts  fbrme4  using  EDI  are  stored  in  a  different 
manner  than  thdse  of  paper  and  ink  contracts,  they 
ultimately  take  ifce  form  of  visual  symbols. . .  .it  is 
sensible  to  interpret  federal  law  in  a  manner  to 
accommodate  technological  advancements. . .  .It  is 
evident  that  EDE  technology  had  not  been  conceived 
nor.  probably.  vt4as  even  anticipated  at  the  times 
section  1501  an^  the  statutory  dermition  of 
"writing"  were  ^nacted.  Nevertheless,  we  coiu:lude 
that,  given  the  legislative  history  of  section  1501 
and  the  expansive  definition  of  writing,  section 
1501  and  1  U.S.C.  Section  1  encompass  EOI 
technology."  V.p.  Comptroller  General  decision, 
"Use  of  Electrortic  Data  Interchange  Technology  to 
Create  Valid  Obtigations. "  File:  B-245714  (13 
December  19911 


shall  be  transmitted  in  accordance  with 
the  standaols  set  forth  herein  and  in  the 
Appendix.  Appendix(es)  are  hereby 
incorporated  herein  by  reference.  Any 
transmission  of  data  which  is  not  a 
E)ocument/Report  (i.e.,  which  is  not  one 
of  the  specified  transaction  sets)  shall 
have  no  force  or  effect  between  the 
parties. 

10.1  Implementation  Guidelines.  All 
Documents/Reports  transmitted 
between  the  parties  shall  strictly  adhere 
to  pubUshed  Accredited  Standards 
Committee  (ASC)  XI 2  standards  for 
Electronic  Data  Interchange  (EDI)  and 
shall  comply  with  data  conventions  and 
implementation  guidelines  set  forth  in 
this  Agreement  and  Federal  Register 
notice  ("GuideUnes")  and  all 
modifications  of  the  Guidelines. 

10.2  Modifications  of  Standards. 
Whenever  0'A  intends  to  upgrade  to  a 
new  version  and  release  of  the  ASC  Xl2 
standard  or  modify  the  Guidelines,  EPA 
shall  give  notice  of  its  intent  and  shall 
establish  a  conversion  date.  The 
Submitter  shall  have  a  minimum  of 
sixty  (60)  days  from  the  conversion  date 
to  upgrade  to  the  new  standard.'"  EPA 
can  discontinue  support  of  the  previous 
standard  no  sooner  than  ninety  (90) 
days  after  the  conversion  date.** 

11.  SYSTEM  AND  OPERATION 
EXPENSES.  Each  party,  at  its  ovm 
expense,  shall  provide  and  maintain  the 
equipment,  software,  services  and 
testin      icessary  to  effectively  and 

re     ^  ,  transmit  and  receive 
Dl  cuments. 

12.  SECURTTY.  The  parties  shall  take 
reasonable  actions  to  implement  and 
maintai  n  security  procedures  necessary 
to  ensure  the  protection  of 
transmissions  against  the  risk  of 
unauthorized  access,  alteration,  loss  or 
destruction  including,  but  not  limited  to 
those  set  forth  [in  Appendix  A,  in 
guidelines  set  forth  in  F.R..  etc.). 

12.1  Creation  of  PIN.  Where  EPA 
requires  certification  to  insure  the 
authenticity  of  electronically  submitted 
documents,  EPA  will  generally  require 
the  Submitter  to  use  a  PIN  assigned  by 
EPA.  If  EPA  agrees  to  enter  into  a 
trading  partner  relationship  with  a 
Submitter,  EPA  will  assign  PIN(s)  upon 
receipt  and  receipt  by  EPA  of  the 
Submitter's  signed  TCA.  EPA  will  mail 
the  PIN(s)  directly  to  each  authorized 
representative(s)  identified  in  the  PIN 
request.  The  Agency  will  issue  a  new 
PIN  at  the  written  request,  on  company 
letterhead,  of  a  responsible  corporate 
officer  of  the  submitter.  In  addition. 


'"These  dates  may  vary  with  speciHc  program 
requirements. 

<  <  These  dates  may  vary  with  specific  program 
requirements. 


EPA  will  change  PINs  where  Submitters 
imdergo  persoimel  changes  that  affect 
the  identity  of  their  authorized 
representatives,  or  where  there  is 
evidence  of  compromise.  Depending  on 
the  reporting  cycle,  EPA  will  then 
cancel  such  authorized  representative's 
individual  PIN  before  the  next  reporting 
cycle  to  which  the  PIN  applies,  or  no 
later  than  fourteen  (14)  business  days  of 
receiving  such  notice,  whichever  comes 
first. 

12.2  Protection  of  PIN.  Each  party 
must  protect  the  security  of  its  PIN(s) 
from  compromise  and  shall  take  all 
necessary  steps  to  prevent  its  loss, 
disclosure,  modification,  or 
unauthorized  use.  The  Submitter  shall 
notify  EPA  immediately  if  it  has  reason 
to  believe  the  security  of  any  PIN(s)  has 
been  compromised  and  must  request  a 
change.  If  EPA  has  reason  to  believe  that 
PIN  security  has  been  compromised,  the 
Agency  will  consult  with  the  Submitter 
and  initiate  PIN  changes  where 
necessary.  Also,  the  Submitter  is 
responsible  for  immediately  notifying 
EPA  (in  writing  and  on  company 
letterhead  and  signed  by  em  authorized - 
corporate  officer)  o?  termination  of 
employment,  or  reassignment,  of  any 
authorized  representative,  and  of  any 
new  or  newly  assigned  employee(s)  who 
will  act  as  authorized  representative(s). 

12.3  Access  Control.  [If  required, 
additional  program-specific  measures  to 
control  access  to  the  transmitted  files.] 

12.4  Confidentiality.  (If  Applicable, 
program-specific  clause.)  The  submitter 
may  claim  as  confidential  information 
submitted  to  EPA  pursuant  to  this 
agreement.  In  order  to  assert  a  claim  of 
confidentiality,  the  Submitter  must 
mark  the  response  CONFIDENTIAL 
BUSINESS  iNFORMA'noN  or  with  a  similar 
designation,  and  must  clearly  specify 
whidi  information  in  the  Document  is 
so  claimed.  [The  program  may  wish  to 
insert  here  specific  instructions  for 
asserting  confidentiality  claims  for 
electronic  submissions.)  Information  so 
designated  will  be  disclosed  by  EPA 
only  to  the  extent  allowed  by,  and  by 
means  of.  the  procedures  set  forth  in,  40 
CFR  Part  2.  If  the  Submitter  fails  to 
glaim  the  information  as  confidential  in 
accordance  with  the  provisions  of  this 
paragraph,  10.4,  the  information  may  be 
available  to  the  public  without  further 
notice. 

12.5  Other  Specific  Security 
flequirements.  [If  required,  other 
program-specific  measures.^ 

13.  MISDIRECTED  AND  CORRUPTED 
TRANSMISSIONS.  If  EPA  has  reason  to 
believe  that  a  Message  is  not  intended 
for  EPA  or  is  corrupted,  EPA  shall  notify 
the  Submitter  and  shall  delete  from 
EPA's  system  the  information  contained 
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in  such  Message  (where  allowed  by 
applicable  law)  but  not  the  record  of  its 
receipt.  Where  there  is  evidence  that  a 
Message  has  been  corrupted  or  if  any 
Message  is  identified  or  capable  of  being 
identiHed  as  incorrect,  EPA  shall  notify 
the  Submitter  and  it  shall  be  re- 
transmitted by  the  Submitter  as  soon  as 
practicable  with  a  clear  indication  that 
it  is  a  corrected  Message.  [Dependent  on 
drcumstemces,  corresponding 
requirement  may  be  needed  if  EPA  will 
be  sending  messages.) 

14.  COMMUNICATIONS       ' 
CONNECTIONS.  Unless  otherwise 
stipulated  in  program-specific  notice, 
documents  shall  be  transmitted 
electronically  to  each  party  through  a 
third  party  service  provider 
("Provider"),  designated  in  the  program- 
specific  Implementation  Guidelines, 
who  shall  be  considered  the  designated 
provider.  The  Submitter  may  transmit 
through  EPA's  designated  Provider  or 
through  a  third  party  service  provider  of 
their  choice.  In  either  case,  the 
Submitter  assumes  all  risks  associated 
with  their  interaction  with  third  party 
service  providers.  Upon  wrritten  consent 
of  EPA,  at  Submitter's  owm  expense  and 
at  sender's  own  risk,  documents  may  be 
electronically  transmitted  to  EPA 
directly.  EPA  will  specify  procedures 
for  doing  so.  Upon  thirty  days  advance 
notice  EPA  may  change  its  third  party 
service  providers. 

14.1  Third-Party  Service  Provider 
Fees^^  (Apportionment  of  the  following 
fees:  (could  be  incorporated  by  reference 
from  guidelines,  appendix  etc.)] 

14.2  Third-Party  Service  Provider 
Liability  Apportionment.  Each  party 
shall  be  responsible  for  ensuring  the 
correctness  of  its  transmission  except  as 
otherwise  provided  in  this  Agreement. 

14.3  Records  Transmitted  Thrdugh 
Provider.  The  parties  agree  that  either  of 
them  may  have  access  to  Providers' 
copies  of  the  records,  at  the  expense  of 
the  requesting  party. 

1 5 .  RECORD  RETENTION  AND 
STORAGE. 

15.1  Transmission  Log.  The 
Transmission  Log  shall  be  maintained 
by  the  Submitter  vdthout  any 
modification  for  as  long  as  required  for 
the  paper  record  (Specific  program  must 
insert  applicable  regulations].  The 
Submitter  shall  designate  one  or  more 
individuals  with  appropriate  authority 
to  certify  the  accuracy  and  completeness 
of  the  Transmission  Log. 

15.2  Record  Retention.  Nothing  herein 
is  intended  to  release  the  Submitter 


'*EPA  does  not  foresee  clause  12.1  being 
included  in  it's  TCA  during  the  Interim  Policy 
Phase  and  is  uncertain  if  such  provisions  will  be 
included  in  future  TCAs. 


from  or  waive  any  requirement  of  law 
applicable  to  the  Submitter  pertaining  to 
record  or  document  retention,  or  to 
create  new  or  additional  requirements 
for  retention  of  records  or  documents 
except  as  specifically  noted  herein  or  in 
the  Appendix(es).  Sender  shall  retain  all 
records,  regardless  of  the  mediiun  on 
which  they  are  recorded,  used  in  the 
derivation  of  the  Documents/Reports  or 
information  therein  transmitted 
pursuant  to  this  Agreement  for  the 
period  which  would  be  required  for 
functionally  equivalent  paper  records. 

16.  CONFUCTING  TERMS  AND 
CONDTFIONS.  This  Agreement  and  all 
appendices  attached  constitute  the 
entire  agreement  between  the  parties.  As 
the  parties  develop  additional 
capabilities  respecting  EDI,  additional 
addenda  may  be  addod  to  this 
Agreement.  EPA  will  publish  notice  of 
new  Addenda  appending  this 
Agreement  and  their  effective  date  in 
the  Federal  Register.  Upon  the  effective 
date,  each  Addendum  shall  be 
appended  to  this  Agreement.  If  the 
Submitter  does  not  agree  to  specified 
changes  in  the  terms  and  conditions  of 
this  Agreement,  as  provided  in  the 
newly  published  Addenda,  the 
Submitter  must  notify  EPA  in 
accordance  with  paragraph  15  below.  In 
the  absence  of  such  notification,  each 
addendum  shall  be  appended  to  this 
Agreement  and  the  date  published  in 
the  Federal  Register  notice  shall  be  the 
effective  date. 

17.  TERMINATION.  This  Agreement 
shall  remain  in  effect  until  terminated 
by  either  party  with  not  less  than  30 
days  prior  written  notice,  which  notice 
shall  specify  the  effective  date  of 
termination;  provided,  however,  that 
any  termination  shall  not  affect  the 
respective  obligations  or  rights  of  the 
parties  arising  under  any  Documents  or 
otherwise  under  this  Agreement  prior  to 
the  effective  date  of  termination. 
Termination  of  this  Agreement  shall  not 
affect  any  action  required  to  complete  or 
implement  Messages  which  are  sent 
prior  to  such  termination.  Emergency 
temporary  termination  of  computer 
connections  may  be  made  to  protect 
data  from  illegal  access  or  other 
incidental  damage. 

18.  SURVIVABILn'Y. 
Notwithstanding  termination  for  any 
reason.  Clauses  #2  {Validity  and 
Enforceability),  #10  (Security),  #13 
(Record  Retention  and  Storage),  #21 
(Governing  Law),  #22  (Choice  of 
Language),  and  #23  (Dispute  Resolution) 
shall  survive  termination  of  this 
Agreement. 

19.  ASSIGNABILITY.  This  Agreement 
is  for  the  benefit  of,  and  shall  be  binding 


upon,  the  Submitter  and  their  respective 
successors  and  assigns. 

20.  SEVERABIUTY.  Any  provision  of 
this  Agreement  which  is  determined  to 
be  invalid  or  unenforceable  will  be 
ineffective  to  the  extent  of  such 
determination  without  invalidating  the 
remaining  provisions  of  this  Agreement 
or  affecting  the  validity  or  enforceability 
of  such  remaining  provisions. 

21.  NOTICE.  All  notices  or  other 
forms  of  notification,  request  or 
instruction  required  to  be  given  by  a 
party  to  any  other  party  under 
paragraphs  10, 14,  and  15  of  this 
Agreement  shall  be  delivered  by  hand, 
or  sent  by  first  class  post  or  other 
recognized  carrier  to  the  address  of  the 
addressee  as  set  out  in  this  Agreement 
or  to  such  other  address  as  the 
addressee  may  from  time  to  time  have 
notified  for  the  purpose  of  this  clause, 
or  sent  by  electronic  means  of  message 
transmission  producing  hard  copy  read- 
out including  telex  and  facsimile,  or 
published  in  the  Federal  Register 
notice,  and  shall  be  deemed  to  have 
been  received: 

•  if  sent  by  electronic  means:  at  the 
time  of  transmission  if  transmitted 
during  business  hours  of  the  receiving 
instrument  and  if  not  during  business 
hours,  one  hour  after  the 
commencement  of  the  next  working  day 
following  the  day  transmission; 

•  if  sent  by  first-class  post  or 
recognized  carrier:  3  business  days  after 
posting  exclusive  of  the-day  of  posting; 

•  if  delivered  by  hand:  on  the  day  of 
delivery. 

Notwithstanding  the  above.  EPA  may 
at  its  discretion  provide  notices  under 
paragraphs  7.2, 13,  and  17  of  this 
Agreement  via  publication  in  the 
Federal  Register.  Notice  shall  be 
deemed  to  be  received  on  the  day  of 
publication  of  the  Federal  Register' 
notice. 

Notice  address  for  EPA  follows: 
USEPA . 

22.  INABIUTY  TO  FILE  REPORTS 
VIA  EDI.  No  party  shall  be  liable  for  any 
failure  to  perform  its  obligations  in 
connection  with  any  EDI  Transaction  or 
any  EDI  Document,  where  such  failure 
results  ftx)m  any  act  or  cause  beyond 
such  party's  control  which  prevents 
such  party  from  transmitting  or 
receiving  any  Documents  via  EDI, 
except  that  the  Submitter  is  nonetheless 
required  to  submit  records  or 
information  required  by  law  via  other 
means,  as  provided  by  applicable  law 
and  within  the  time  period  provided  by 
such  law. 

23.  GOVERNING  LAW.  This 
Agreement  shall  be  governed  by  and 
interpreted  in  accordance  with  the 
Federal  laws  of  the  United  States. 
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24.  CHOICE  0F  LANGUAGE. 

(Optional  Progtam-specific  application 
clause)  The  paifUes  have  requested  that 
this  Agreement  and  all  Documents  and 
other  communications  transmitted  via 
the  EDI  Network  or  otherwise  deUvered 
with  respect  to  this  Agreement  be 
expressed  in  the  English  language. 
(Should  inclucte  translation.) 

25.  DISPUTE  RESOLUTION.  All 
disputes,  differences,  disagreements, 
and/ or  claims  l|etween  the  parties 
arising  under  or  relating  to  this 
agreement  that  are  not  resolved  by 
negotiation  and  that  the  parties  cannot 
agree  to  submit  for  arbitration  or  other 
procedure  for  the  resolution  of  disputes, 
shall  be  subject  to  the  jurisdiction  of 
U.S.  Courts. 

26.  ENTIRE  AGREEMENT.  This 
Agreement  [and  the  Implementation 
Guide  and  Appendix]  constitute  the 
complete  agreement  of  the  parties 
relating  to  the  natters  specified  in  this 


Agreement  and  supersede  all  prior 
representations  or  agreements,  whether 
oral  or  written,  with  respect  to  such 
matters.  No  oral  modification  or  waiver 
of  any  of  the  provisions  of  this 
Agreement  shall  be  binding  on  eithor 
party.  As  the  Partners  develop 
additional  capabilities  respecting  EDI, 
additional  Addenda  may  be  added  to 
this  Agreement.  EPA  does  not  intend  to 
change  guidelines  without  just  cause  or 
without  consulting  industry,  however, 
as  a  practical  matter  it  is  too 
cumbersome  to  obtain  formal 
agreements  from  each  Submitter  when 
technical  or  procedural  changes  are 
reqmred,  particularly  to  the 
Implementation  Guidelines.  Therefore, 
EPA  will  pubUsh  notice  of  new 
Addenda  appending  this  Agreement  and 
their  effective  date  in  the  Federal 
Register.  Upon  the  effective  date,  each 
Addendiun  shall  be  appended  to  this 
Agreement. 


This  Agreement  is  for  the  benefit  of, 
and  shall  be  binding  upon,  the  parties 
and  their  respective  successors  and 
assigns. 

(To  be  signed  by  the  Delegated  Authority  in 

specific  EPA  Office) 

Dated:    

Name  of  Delegated  Authority 
Title  of  Delegated  Authority 

m.  Model  of  EPA  Terms  and 
Conditions  Agreement  Memorandum 

Program-specific  notices  will  contain 
the  memorandum,  similar  to  this  model 
agreement  memorandum,  which  the 
Submitter  will  sign  and  return  to  EPA. 
The  program-specific  TCA  will  stipulate 
what  actions  will  constitute  acceptance 
by  EPA  of  a  Submitter's  signed  and 
returned  agreement  memorandum  and 
the  effective  date  of  the  agreement. 

BiUJNO  CODE  W60-80-M 
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Model  TCA  Meaorandxim  Agra 


(Zf  report  or  inforaatlon  !■  aubjoet  to  PBA,   CMB*  and  Oct*  mr*  laclttdod.)      OMB  Ho. 


BxplratloR  0«te_ 


NOTICE   OP  ADMINISTRATOR'S    INTENT  TO   PERMIT   FILING  OF    "ABC    REPORT 
VIA  ELECTRONIC  DATA   INTERCHANGE    (EDI) 

ZES2I&  him   CONDITIONS    AGREEMENT   MEMORANDUM  t" 


FROM: 


(Svibmitter's  Address) 


TO: 


(USBPA's  Address) 


The  terms  and  conditions  for  submitting  the  "aibc 

n^5^ata|\ndffcnangci (3DI)  as  |e^5orth  in 
lent/puBliinba  in  flhe^edarai  Jieh-J^er     on 


id  emd  ac 
"receipt  or  this~properly  signedTerros  and   Gondii 
list  of  reporting  facilities  and  authorized  representatives,  EPA  will  issue  PINs 
amd  accept  electronic  reports  from  the  Submitter.   The  Submitter  hereby 
expressly  agrees  that  it  will  sign  each  euid  every  report  it  submits  by  using 
it's  PIN(s)  or  other  electronic  identification  and  that  use  of  the  PIN(s)  or 
other  electronic  identification  constitutes  certification  of  the  truth  emd 
accuracy,  upon  penalty  of  perjury  {or  other  prograun- specific  requirement) ,  of 
the  information  contained  in  each  such  report.   The  Submitter  has  caused  this 
Agreement  to  be  properly  executed  on  its  behalf  as  of  the  date  first  written 
below.   The  Submitter: 


Signature  of  Submitter's  Responsible  Corporate  Officer 


Date 


Printed/Typed  Name  of  Responsible  Corporate  Officer 


PEE    ONLY 


Submitter's  Compeuiy  Address 


Submitter's  Notice  Address  (In  accordance  with  para.  19  of  the  TCA.) 
ATTAGHMBMT:   PIN  RBQUSST 


u 


Submission  by  potential  trading  partners  of  this  memorandum  does  not 
necessarily  constitute  agreement  by  EPA  of  entering  into  an  electronic  trading 
partner  agreement  with  a  given  Submitter.  Receipt  of  the  Submitter's  TCA  and 
entry  into  am  Agre«nent  by  EPA  will  be  confirmed  by  assignment  of  PIN(s)  .  Date 
of  PIN  Issuance  will  constitute  effective  date  of  Agreement . 
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Dated:  Aug  ust  2 1 . 1 996. 
Carol  M.  Browner, 

Administratdt. 

(FR  Doc.  96-^2381  Filed  9-3-96;  8:45  am] 

BtLUNO  CODE  C60-S0-C 
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Part  III 


The  President 


Memorandum  of  August  30,  1996— 
Determinations  Under  Section  203  of  the 
Trade  Act  of  1974  and  Section  304  of  the 
North  American  Free  Trade  Agreement 
Implementation  Act  Concerning  Broom 
Com  Brooms 
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Memorandum  of  August  30,  1996 

Determinations  Under  Section  203  of  the  Trade  Act  of  1974 
and  Section  304  of  the  North  American  Free  Trade  Agree- 
ment Implementation  Act  Concerning  Broom  Com  Brooms 


Memorandum  for  the  United  States  Trade  Representative,  the  Secretary 
of  Agriculture,  the  Secretary  of  Commerce,  [and]  the  Secretary  of  Labor 

On  August  1,   1996,  the  United  States  International  Trade  Commission 
(USITC)  submitted  to  me  a  report  that  included: 

(a)  a  determination  pursuant  to  section  202  of  the  Trade  Act  of  1974 
("the  Trade  Act")  that  imports  of  broom  com  brooms  are  being  imported 
into  the  United  States  in  such  increased  quantities  as  to  be  a  substantial 
cause  of  serious  injury  to  the  domestic  industry  producing  an  article  like 
or  directly  competitive  with  the  imported  article; 

(b)  a  finding  pursuant  to  section  311(a)  of  the  North  American  Free  Trade 
Agreement  (NAFTA)  Implementation  Act  ("NAFFA  Act")  that  imports  of 
broom  com  brooms  produced  in  Mexico  account  for  a  substantial  share 
of  total  imports  of  such  brooms  and  contribute  importantly  to  the  serious 
injury  caused  by  imports;  but  that  imports  of  broom  com  brooms  produced 
in  Canada  do  not  account  for  a  substantial  share  of  total  imports  and  thus 
do  not  contribute  importantly  to  the  serious  injury  caused  by  imports; 

(c)  a  determination  under  section  302  of  the  NAFTA  Act  that,  as  a  result 
of  the  reduction  or  elimination  or  a  duty  provided  for  under  the  NAFTA, 
broom  corn  brooms  produced  in  Mexico  are  being  imported  into  the  United 
States  in  such  increased  quantities  (in  absolute  terms)  and  under  such  condi- 
tions so  that  imports  of  the  article,  alone,  constitute  a  substantial  cause 
of  serious  injury  to  the  domestic  industry  producing  an  article  that  is  like, 
or  directly  competitive  with,  the  imported  article;  and 

(d)  recommendations  for  action  by  the  President  in  response  to  these 
determinations. 

Pursuant  to  section  203(a)  of  the  Trade  Act,  I  have  determined  to  take 
appropriate  and  feasible  action  within  my  power  that  will  facilitate  efforts 
by  the  domestic  industry  to  make  a  positive  adjustment  to  competition 
from  imports  of  broom  com  brooms.  I  have  not  implemented  at  this  time 
any  of  the  actions  recommended  by  the  USITC,  because  I  believe  it  would 
be  more  appropriate  first  to  seek  a  negotiated  solution  with  appropriate 
foreign  countries  that  would  address  the  serious  injury  to  our  domestic 
broom  com  broom  industry,  promote  positive  adjustment,  and  strike  a  bal- 
ance among  the  various  interests  involved. 

Therefore,  after  considering  all  relevant  aspects  of  the  investigation,  including 
the  factors  set  forth  in  section  203(a)(2)  of  the  Trade  Act,  I  hereby  direct 
the  Trade  Representative  to  negotiate  and  conclude,  within  90  days,  agree- 
ments of  a  type  described  in  section  203(a)(3)(E)  of  the  Trade  Act,  and 
to  carry  out  any  agreements  reached.  Not  later  than  the  end  of  this  90- 
day  period,  I  would  implement  action  of  a  type  described  in  section  203(a)(3). 
I  hereby  direct  the  Secretaries  of  Agriculture.  Commerce,  and  Labor  to  de- 
velop and  present  to  me,  within  90  days,  a  program  of  measures  designed 
to  enable  our  domestic  industry  producing  broom  com  brooms  to  adjust 
to  import  competition. 
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I  agree  with  the  USITC's  finding  imder  section  311(a)  of  the  NAFl'A  Act, 
and  therefore  determine,  pursuant  to  section  312(a)  of  the  Act,  that  imports 
of  broom  com  brooms  from  Mexico  account  for  a  substantial  share  of  total 
imports  of  such  brooms  and  contribute  importantly  to  the  serious  injury 
caused  by  imports;  but  that  imports  of  broom  com  brooms  from  Canada 
do  not  account  for  a  substantial  share  of  total  imports  and  thus  do  not 
contribute  importantly  to  the  serious  injury  caused  by  imports.  Therefore, 
pursuant  to  section  312(b)  of  the  NAFTA  Act,  agreements  reached,  and 
action  of  a  type  described  in  section  203(a)(3)  of  the  Trade  Act,  would 
apply  to  imports  of  broom  com  brooms  from  Mexico,  but  would  not  apply 
to  imports  of  broom  com  brooms  from  Canada.  Also,  in  light  of  the  USITC's 
findings,  any  agreements  and  action  would  not  apply  to  imports  of  broom 
corn  brooms  from  Israel. 

As  a  result  of  the  action  I  have  taken  under  section  203  of  the  Trade 
Act,  I  have  fully  preserved  my  ability  to  implement  tariff  increases  of  a 
magnitude  equal  to  or  greater  than  the  increases  recommended  by  USITC 
conmaissioners  under  section  303  of  the  NAFTA  Act.  Section  203  of  the 
Trade  Act  also  authorizes  a  wider  array  of  types  of  action  than  the  tariff 
increases  permitted  under  the  NAFTA  Act.  Thus,  through  section  203  of 
the  Trade  Act,  I  maintain  the  full  power  to  address  the  serious  injury 
found  by  the  USITC  to  have  resulted  from  the  reduction  in  tariffs  under 
the  NAFTA.  For  these  reasons,  I  have  determined  that  additional  action 
imder  section  304  of  the  NAFTA  Act  is  not  necessary  and  would  not 
provide  greater  benefits  than  costs. 

The  United  States  Trade  Representative  is  authorized  and  directed  to  publish 
this  determination  in  the  Federal  Register. 


0:24  a-m.] 
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THE  WHITE  HOUSE, 
Washington,  August  30,  1996. 
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REMINDERS 

Tne  items  In  thii  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
signilicance. 

RULES  GOING  INTO 
EFFECT  TODAY 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Arwnal  drugs,  faeds.  and 
related  produots: 
New  dnjg  applications- 
Xyla2ine  injection; 
pubiished  9-4-96 
Sponsor  nam4  and  address 
changes-    ^ 
RousseUJCi-AF-SA; 
published '9-4-96 
Food  addrtives: 
Adjuvants,  production  aids, 
and  sanitizars- 
Bis(2,4-di-te»t-txjty»-6- 
methylph«nyl)  ethyl 
phosphite;  putiltshed  9- 
4-96 
Ptx>sphorou6  acid,  cyclic 
neopentanetetrayl 
bis(2,6-di-tert-buty»-4- 
methylphenyl)ester, 
published  9-4-96 
Polymers- 
Di(4-mettiylben2oyl) 
peroxide;  published  9-4- 
96 
INTERIOR  DEPARTMENT 
National  Park  Service 
Environman  and  human  figure 
and  design  symbol  use; 
CFR  part  removed; 
■published  9-4-96 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
e±>arxJoned  mine  larKJ 
reclamation  plan 
submissions: 
Ohio;  publish^  9-4-96 
Utah;  published  9-4-96 
Virginia;  published  9-4-96 
LABOR  DEPARTMENT 
Federal  Acquisition 
Streamlining  Act  of  1994; 
contract  labors  laws; 
published  8-5>96 
LABOR  DEPARTMENT 
Wage  and  Hour  Division 
Federal  Acquisitkm 
Streamllnir^g  Act  of  1994; 
contract  labor  laws; 
published  8-5-96 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 


McDonnell  Douglas; 
published  7-31-96 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agriculturai  Mariteting 
Service 

Cranberries  grown  in 
Massachusetts  et  al.; 
comments  due  by  9-11-96; 
published  8-12-96 
Milk  marketing  orders: 
Iowa;  comments  due  by  9- 
11-96;  published  9-4-96 
Peanuts,  domestically 
produced;  comments  due  by 
9-12-96;  published  8-28-96 
AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Sarvice 
Exportation  arxJ  importation  of 
animals  and  animal 
products: 

Rinderpest  and  foot-arxl- 
mouth  disease;  disease 
status  change- 
Czech  Republic  arxJ  Italy; 
comments  due  by  9-9- 
96;  published  7-9-96 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  Inspection 

Service 

Meat  and  poultry  inspection: 
Shingle  packed  bacon;  net 
weight  statements; 
labelirtg  requirement 
removed;  comments  due 
by  9-13-96;  published  8- 
14-96 

COMMERCE  DEPARTMENT 

Census  Bureau 

Foreign  trade  statistics: 
Customs  entry  records; 
collection  of  Canadian 
Province  of  Origin 
information;  commeiiU 
due  by  9-9-93;  published 
7-10-96 

COMMERCE  DEPARTMENT 

National  Oceanic  and 

Atmospheric  Administiation 

Fishery  conservation  arxJ 
mariagement: 
Alaska;  fisheries  of 
Exclusive  Economic  Zone 
and  repeal  of  North 
Pacific  fisheries  research 
plan;  comments  due  by  9- 
9-96;  published  7-12-96 
North  Pacific  fisheries 
research  plan; 
implementation;  comments 
due  by  9-13-96;  published 
8-2-96 
Norttieastem  United  States 
fisheries;  comments  due 


by  9-12-96;  published  7- 
24-96 
Ocean  salmon  off  coasts  of 
Washington,  Oregon,  and 
CaJifomia;  comments  due 
by  9-9-96;  published  8-23- 
96 
Pacific  Coast  groundfish; 
comments  due  by  9-12- 
96;  published  8-28-96 
DEFENSE  DEPARTMENT 
Acquisition  regulations: 
Aflowat}le  indivkjual 
compensation;  comments 
due  by  9-9-96;  published 
7-10-96 
ENERGY  DEPARTMENT 
Energy  Efficiency  and 
Ranewabto  Eitergy  Office 
Consumer  products;  energy 
conservation  program: 
Appliance  standards;  revised 
product  data  sheets; 
comments  due  by  9-9-96; 
published  8-27-96 
Refrigerators,  refrigerator- 
freezers,  and  freezers; 
comments  due  by  9-11- 
96;  published  8-12-96 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollution  conbot;  new 
motor  vehicles  arid  engines: 
Highway  heavy-duty 
engines;  emissions 
corrtrol;  comments  due  by 
9-12-96;  published  7-19- 
96 
Air  programs;  fuels  and  fuel 
additives: 

RefomrKilated  gasoline 
starxJards- 
Nitrogen  oxides; 
comments  due  by  9-9- 
96;  published  7-9-96 
Air  quality  implementation 
plans: 

Preparation,  adoption,  arxJ 
submittal— - 
Air  quality  models 
guideline;  conrvnents 
due  by  9-11-96; 
published  8-12-96 
Transportation  conformity 
rule;  flexibility  and 
streamlining;  comments 
due  by  9-9-96;  put>llshed 
7-9-96 
Air  quality  implementation 
plans;  approval  arxi 
promulgation;  various 
States: 
Illinois;  comments  due  by  9- 

9-96;  published  8-8-96 
Massachusetts;  comments 
due  by  9-9-96;  put>iished 
8-8-96 
Pennsylvania;  comments 
due  by  9-9-96;  put>lished 
7-10-96 
Washington;  comments  due 
by  9-9-96;  published  8-8- 
96 


Air  quality  implementation 
plans;  VAVapproval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Colorado;  comments  due  by 
9-9-96;  published  8-23-96 
Illinois;  comments  due  by  9- 
9-96;  published  8-8-96 
Air  quality  planning  purposes; 
designation  of  areas: 
Nevada;  comments  due  t)y 
9-11-96;  published  8-12- 
96 
Clean  Air  Act: 
State  operating  permits 
programs- 
New  Hampshire: 
comments  due  by  9-13- 
96;  published  8-14-96 
Hazardous  waste  program 
authorizations: 

Delaware;  comments  due  by 
9-9-96;  published  8-8-96 
Hazardous  waste: 
State  underground  storage 
tank  program  approvals- 
Connecticut;  comnrtents 
due  by  9-9-96; 
published  8-9-96 
Delaware;  comments  due 
by  9-9-96;  published  8- 
5-96 
Pesticide  programs: 
Risk/t>enefit  information; 
reporting  requirements; 
comments  due  by  9-11- 
96;  published  8-12-96 

FARM  CREDIT 
ADMINISTRATION 

Farm  credit  system: 
Capital  adequacy  arxJ 
customer  eligibility; 
miscellaneous 
amendments;  conrvnerrts 
due  by  9-12-96;  published 
8-13-96 

FEDERAL 

COMMUNICATIONS 
COMMISSION 
Radio  stations;  table  of 
assignments: 

Michigan;  comments  due  by 
9-9-96;  published  8-14-96 
Pennsylvania;  comments 
due  by  9-9-96;  published 
8-20-96 

FEDERAL  HOUSING 
RNANCE  BOARD 
Federal  home  loan  t>ank 
system: 

Budgets  approval; 
comments  due  by  9-9-96; 
published  8-9-96 

FEDERAL  TRADE 
COMMISSION 

Textile  Fiber  Products 
Identification  Act 
Teijin  Ltd.;  generic  fiber 
name  application; 
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comments  due  by  9-9-96; 
published  7-9-96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Federal  regulatory  review: 
Food  additives;  commerrts 
due  by  9-10-96;  published 
6-12-96 
Food  standards;  comments 
due  by  9-10-96;  published 
6-12-96 

Human  drugs: 
Internal  analgesic, 
antipyretic,  and 
antirheumatic  products 
(OTC);  tentative  final 
monograph;  comments 
due  by  9-11-96;  published 
6-13-96 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Public  and  Indian  housing: 
Putilic  housing  families; 
strer)gthening  role  of 
fathers;  regulatory 
development;  comments 
due  by  9-13-96;  published 
7-30-96 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Federal  Housing  Enterprise 

Oversight  Office 

Risk-based  capital;  comments 

due  by  9-9-96;  published  6- 

11-96 

INTERIOR  DEPARTMENT 
Indlan  Affairs  Bureau 

Housing  improvement 
program: 

Administrative  guidelines 
simplification;  comments 
due  by  9-13-96;  published 
7-15-96 
LarxJ  and  water 
Larxi  acquisitions- 
Navajo  partitioned  land 
grazing  regulations; 
comments  due  by  9-9- 
96;  published  6-10-96 
Practice  and  procedure: 
Employment  preference; 
comments  due  by  9-10- 
96;  published  7-12-96 

INTERIOR  DEPARTMENT 
Land  Management  Bureau 

Range  management: 
Wild  free-roaming  horses 
and  burros;  adoption  fees; 
comments  due  by  9-9-96; 
published  7-10-96 

JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 

Immigration: 
Resettlement  assistance 
eligit}ility;  paroled  Cut>an 


or  Haitian  nationals; 
comments  due  by  9-10- 
96;  putilished  7-12-96 
Spouses  and  unmarried 
children  of  refugees/ 
asylees;  procedures  for 
filing  derivative  petibons; 
comments  due  by  9-9-96; 
put)lished  7-9-96 
JUSTICE  DEPARTMENT 
Classified  national  security 
information  and  access  to 
classified  information; 
comments  due  by  9-10-96; 
published  7-12-96 
LEGAL  SERVICES 
CORPORATION 
Class  actions;  funding 
restriction;  comments  due 
by  9-12-96;  published  8-13- 
96 
Eviction  proceedings  of 
persons  engaged  in  illegal 
drug  activity;  representation 
funding  restriction; 
comments  due  by  9-12-96; 
published  8-13-96 
Redistricting;  funding 
restriction;  comments  due 
by  9-12-96;  published  8-13- 
96 
Use  of  furxJs  from  sources 
other  than  Corporation  (non- 
LSC  furxls);  comments  due 
by  9-12-96;  published  8-13- 
96 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Credit  unions: 
Share  insurance  payment 
arxl  appeals;  comments 
due  by  9-10-96;  published 
7-12-96 
NUCLEAR  REGULATORY 
COMMISSION 
Rulemaking  petitions: 
IsoStent,  Inc.;  comments 
due  by  9-10-96;  published 
6-27-96 
PERSONNEL  MANAGEMENT 
OFFICE 

Allowances  and  diffferentials: 
Cost-of-livir>g  allowances  in 
Alaska,  Hawaii,  Puerto 
Rico,  Guam,  and  U.S. 
Virgin  Islands;  partnership 
pilot  project;  comments 
due  by  9-11-96;  putslished 
8-12-96 
Health  benefits,  Federal 
employees: 

Opportunities  to  enroll  and 
change  enrollment; 
comments  due  by  9-9-96; 
published  7-9-96 
POSTAL  SERVICE 
Postal  electronic  commerce 
services;  development; 
comments  due  by  9-13-96; 
published  8-14-96 
SECURITIES  AND 
EXCHANGE  COMMISSION 
Securities: 


Beneficial  ownership 
reporting  requirements; 
comments  due  by  9-9-96; 
published  7-11-96 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Load  lines: 
Great  Lakes  certificate 
exter^sion;  comments  due 
by  9-9-96;  published  7-9- 
96 

TRANSPORTATION 
DEPARTMENT 

Computer  reservation  systems: 
Prohlbitk>n  of  partx:ipating 
systems  from  engaging  in 
level  of  partcipation  that 
woukj  be  tower  than  level 
of  participation  in  any 
other  system;  comments 
due  by  9-13-96;  published 
8-14-96 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Airtxjs;  comments  due  t>y  9- 

10-96;  published  7-30-96 
AlliedSignal  Inc.;  comments 
due  by  9-9-96;  published 
7-10-96 
Boeing;  comments  due  by 
9-9-96;  published  7-9-96 
Fokker;  comments  due  by 
9-9-96;  published  7-9-96 
McDonnell  Douglas; 
comments  due  by  9-9-96; 
published  7-9-96 
Pratt  &  Whitney;  comments 
due  by  9-10-96;  published 
7-12-96 
Short  Brottiers  PLC; 
comments  due  by  9-9-96; 
published  7-29-96 
Short  Brothers  pte; 
comments  due  tjy  9-11- 
96;  published  8-1-96 
Airworthiness  standards: 
Special  conditions- 
Cessna  model  550 
airplane  (serial  number 
550-0801,  etc.); 
conrvnents  due  t)y  9-13- 
96;  published  8-t4-96 
Class  D  airspace;  comments 
due  by  9-9-96;  published  7- 
29-96 
Class  E  airspace;  comments 
due  by  9-13-96;  published 
7-29-96 

TRANSPORTATION 
DEPARTMENT 
Federal  Highway 
Administration 

Motor  carrier  safety  arxJ 
hazardous  materials 
administration; 
Proceeding,  investigations, 
and  disqualifk:ations  arxl 


perudties;  practice  rules; 

comments  due  t>y  9-13- 

96;  published  8^-96 
Motor  vehicle  safety 
starvlards: 
Parts  and  accessories 

necessary  for  sate 

operation- 

Antilock  brake  systems  on 
air-braked  truck  tractors, 
single-unrt  trucks, 
buses,  trailers,  and 
converter  doilies; 
comments  due  by  9-10- 
96;  published  7-12-96 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehk^le  safety 
standards: 

Occupant  crash  protection- 
Safety  ben  fit 
improvement;  Type  2 
safety  t)elts  for 
adjustat>le  seats  in 
automobiles  with  gross 
weight  of  10,000 
pounds  or  less; 
comments  due  by  9-12- 
96;  published  7-29-96 

TREASURY  DEPARTMENT 

Alcohol,  Tobacco  and 

Firearms  Bureau 

Akx>hol,  tot>acco,  and  ottier 
excise  taxes: 
Uquors  and  articles  from 
Puerto  Rkx)  and  Virgin 
IslarxJs;  Federal  regulatory 
review;  comments  due  by 
9-11-96;  published  6-13- 
96 
Atooholk;  t}everages: 
Distilled  spirits;  lat>eling  and 
advertising- 
Grape  brandy,  unaged; 
comments  due  by  9-11- 
96;  published  6-13-96 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Estate  and  gift  taxes: 
Generatiorvskipping  transfer 
tax;  comments  due  t)y  9- 
10-96;  published  6-12-96 
Sale  of  seized  property; 
settir>g  of  minirrxjm  price; 
comments  due  by  9-11- 
96;  published  6-13-96 

VETERANS  AFFAIRS 
DEPARTMENT 

Adjudication;  penstons, 
compensatton,  dependency, 
etc.: 

Diseases  associated  with 
exposure  to  hertiicide 
agents- 
Prostate  cancer  and  acute 
arxl  sut>acute  penpheral 
neuropattiy;  comments 
due  by  9-9-96; 
published  8-8-96 
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Presidential  Documents 


TiUe  3— 

The  President 


Presidential  Determinatioii  No.  96-42  of  August  24,  1996 
POW/MIA  Military  Drawdown  for  Vietnam 


Memorandum  for  the  Secretary  of  State  [and]  the  Secretary  of  Defense 

Pursuant  to  the  authority  vested  in  me  by  section  535  of  the  1996  Foreign 
Operations  Assistance  Act  (Public  Law  104-107)  (the  "Act"),  I  hereby  deter- 
mine that  it  is  necessary  to  draw  down  defense  articles  from  the  stocks 
of  the  Department  of  Defense  for  Vietnam  for  the  purposes  set  forth  in 
the  Act  of  supporting  efforts  to  locate  and  repatriate  members  of  the  United 
States  Armed  Forces  and  civilians  employed  directly  or  indirectly  by  the 
United  States  Government  who  remain  unaccounted  for  from  the  Vietnam 
War. 

Therefore,  I  hereby  authorize  and  direct  the  drawdown  of  up  to  $3  million 
of  such  defense  articles  frt)m  the  stocks  of  the  Department  of  Defense  for 
Vietnam,  for  the  purposes  and  under  the  authorities  of  section  535  of  the 
Act. 

The  Secretary  of  State  is  authorized  and  directed  to  report  this  determination 
to  the  Congress  and  to  publish  it  in  the  Federal  Register. 


{ysv<yXj§^^j^^yth^^ 


[FR  Doc.  96-22854 
Filed  »-4-96:  8:45  ami 
Billing  code  4710-10-M 


THE  WHITE  HOUSE, 
Washington,  August  24,  1996. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  In  the  Code  of 
Federal  Regulations,  wtuch  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  Is  sold  by 
ttie  Superintendent  of  Documents.  Prices  of 
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DEPARTMErfT  OF  AGRICULTURE 

Agriculturiil  Marketing  Service 

7  CFR  Parts  911  and  915 
Poclcet  No.  FV95-811-2  FIR] 

Limes  and  Avocados  Grown  in  Florida; 
Suspension  of  Certain  Volume 
Regulations  and  Reporting 
Requirements 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule;  suspension. 

SUMftlARY:  The  Department  of 
Agriculture  (Department)  is  adopting  as 
a  final  rule,  without  change,  the 
provisions  of  an  interim  final  rule  to 
suspend  indefinitely  certain  volume 
regulation  provisions  of  the  marketing 
order  covering  limes  grown  in  Florida. 
This  rule  indefinitely  suspends  the 
pack-out  reporting  requirements  for  the 
marketing  orders  covering  limes  and 
avocados  grown  in  Florida.  The 
marketing  orders  regulate  the  handling 
of  limes  and  avocados  grown  in  Florida 
and  are  administered  by  the  Florida 
Lime  Administrative  Committee  and  the 
Avocado  Administrative  Committee, 
respectively.  These  provisions  are  not 
needed  due  to  reduced  Florida  Ume  and 
avocado  production.  This  rule  will  also 
reduce  handler  reporting  burdens  for 
both  marketing  orders. 
EFFECTIVE  DATE:  October  7, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Caroline  C.  Thorpe,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  room  2522-S,  Washington, 
DC  20090-6456;  telephone:  202-720- 
5127;  or  Aleck  J.  Jonas,  Southeast 
Marketing  Field  Office,  USDA/ AMS, 
P.O.  Box  2276,  Winter  Haven,  Florida 
33883;  telephone:  813-299-4770.  Small 
businesses  may  request  information  on 
compliance  with  this  regulation  by 
contacting:  Jay  Guerber,  Marketing 


Order  Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  room  2523-S,  Washington, 
DC  20090-6456;  telephone  (202)  720- 
2491;  Fax  #  (202)  720-5698. 
SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  under  the  provisions  of 
section  8c(16)(A)  of  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  Act;  and  of  Marketing 
Agreements  and  Marketing  Orders  No. 
911  (7  CFR  Part  911)  and  No.  915  (7  CFR 
Part  915)  regulating  the  handling  of 
limes  grown  in  Florida  and  avocados 
grown  in  South  Florida,  respectively. 
These  agreements  and  orders  are 
effective  under  the  Act. 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  imder 
Executive  Order  12988,  Civil  Justice 
Reform.  It  is  intended  that  this  rule  will 
be  applicable  for  the  entire  1996  fiscal 
year  which  began  April  1, 1996,  and 
will  continue  until  amended, 
suspended,  or  terminated.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  8c(15)(A)  of  the  Act,  any  handler 
subject  to  an  order  may  file  with  the 
Secretary  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligatio'n  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Agricultural  Marketing  Service 
(AMS)  has  considered  the  economic 
impact  of  this  action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 


business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  ar^ 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  about  10  Florida  lime 
handlers  subject  to  regulation  under  the 
marketing  order  covering  limes  grown 
in  Florida,  and  about  30  lime  producers 
in  Florida.  Also,  there  are 
approximately  35  handlers  of  avocados 
and  approximately  95  producers  in  the 
regulated  area.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000.  A  majority  of  these 
handlers  and  producers  may  be 
classified  as  small  entities. 

This  rule  continues  to  suspend 
indefinitely  volume  regulation 
provisions  of  the  Florida  lime  marketing 
order.  These  provisions  permitted  the 
collection  of  information  from  handlers 
so  that  the  Florida  Lime  Administrative 
Committee  (FLAC)  could  recommend  to 
the  Department  that  lime  volume 
regulations  be  issued,  when  and  if 
needed.  FLAC  determined  that  volume 
regulations  will  not  be  needed  in  the 
near  future  because  of  reduced 
production  due  to  hurricane  damage  in 
1992.  Thus,  the  Department  has 
determined  such  information  will  not  be 
needed.  This  rule  also  suspends 
indefinitely  certain  reporting 
requirements  under  the  Florida  lime 
and  avocado  marketing  orders.  This  rule 
is  a  relaxation  in  regulations  which 
reduces  handler  reporting  biutlens, 
resulting  in  lower  industry  costs  under 
both  marketing  orders.  Thus,  the 
Agricultural  Marketing  Service  (AMS)    • 
has  determined  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small 
businesses. 

The  FLAC  met  on  December  13, 1995. 
and  unanimously  recommended  a  two 
year  suspension  of  their  lime  volume 
regulations  and  pack-out  reporting 
requirements.  However,  the  Department 
revised  the  FLAC  recommendation  by 
suspending  both  of  these  requirements 
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indefinitely.  The  Department 
determine^  that  since  volume 
regulation^  have  not  been  implemented 
for  at  least  the  past  five  years  and  lime 
productiot  has  been  reduced  to  low 
levels,  the^  regulations  should  be 
suspended  indefinitely.  The  Department 
does  not  anticipate  that  such  regulations 
will  be  needed  in  the  near  future. 

Also,  the  Avocado  Administrative 
Committef  (AAC)  met  on  January  10, 
1996,  and  recommended  indefinite 
suspension  of  their  pack-out  reporting 
requirements. 

The  initial  suspension  of  §§  911.53- 
59  and  911.111  of  the  lime  marketing 
order  voluine  regulations  and  pack-out 
reporting  requirements  was  published 
in  the  Federal  Register  (59  FR  13429, 
March  22, 1994)  and  remained  in  effect 
through  March  31, 1996.  Also,  the 
previous  suspension  of  §  915.150 
paragraph  (d)  of  the  avocado  marketing 
order  pacl|-out  reporting  requirements 
was  published  in  the  Fnleral  Register 
(59  FR  30966,  Jime  16,  1994)  and 
remained  \n  effect  through  March  31, 
1996. 

An  inte^m  final  rule  was  issued  on 
April  16,  |996,  to  extend  the  suspension 
indefinite^.  That  rule  was  published  in 
the  Federal  Register  (61  FR  17551,  April 
22, 1996),  with  an  effective  date  of  April 
1, 1996.  Ttiat  rule  provided  a  30-day 
comment  ^riod  which  ended  May  22, 
1996.  No  comments  were  received. 

Sections  911.53-59  (7  CFR  911.53-59) 
of  the  lim9  marketing  order  cover 
volume  reflations  and  were  used  by 
FLAG  to  collect  and  maintain 
information  from  handlers,  so  that  it 
could  recommend  to  the  Etepartment 
that  lime  Volume  regulations  be  issued, 
when  and  iif  needed.  FLAG  determined 
that  volume  regulations  will  not  be 
needed  in  the  near  future,  and  thus  such 
information  will  not  be  needed  because 
of  reduced  production  due  to  hurricane 
damage  in  1992. 

Concerning  pack-out  reporting 
requirem^ts,  both  FLAG  and  AAG 
recommeijded  suspension  of  their  pack- 
out  reporting  requirements.  Section 
911.111  (7  GFR  911.111)  and  §915.150 
(7  CFR  91$. 150)  contain  provisions 
requiring  Florida  handlers  to  file  certain 
reports  with  either  the  FLAG  or  the  AAG 
concerning  their  Florida  lime  and 
avocado  shipments,  respectively.  This 
rule  contiiiues  the  suspension  of  these 
provisions  since  information  collected 
under  the$e  provisions  is  not  needed 
because  li|ne  and  avocado  production  is 
so  low.  Tl^ese  provisions  would  require 
handlers  tb  furnish  information  on  types 
and  numbiers  of  containers  of  limes  and 
avocados  they  pack  each  day.  Sufficient 
informatidn  from  other  sources  is 
available  t  o  meet  the  committees'  needs 


during  future  seasons.  Information 
needed  for  the  committees'  operations, 
marketing  policies,  and  compliance  is 
available  from  inspection  certificates 
collected  on  a  daily  basis  by  committee 
staff.  These  resources  are  used  to  collect 
such  information.  Low  lime  and 
avocado  production  has  also  resulted  in 
a  substantial  reduction  of  both 
committees'  staff  and  a  reduction  of 
assessment  income.  Thus,  the 
continuation  of  the  suspension  will 
reduce  administrative  costs  and  work 
load. 

These  continued  suspensions  are  a 
result  of  damage  to  the  lime  and 
avocado  groves  caused  by  Hurricane 
Andrew  in  August  1992.  For  limes, 
Hiuricane  Andrew  reduced  production 
acreage  from  approximately  6,500  acres 
to  approximately  1,500  acres  with  many 
non-producing  trees  in  the  remaining 
acreage.  Production  in  the  1991-92 
season  was  1,682,677  bushels.  In  the 
1992-93  season,  production  prior  to  the 
hurricane  was  1,146,000  bushels.  After 
the  hurricane,  in  the  1993-94  season, 
production  fell  to  228,455  bushels  and 
in  the  1994-95  season,  it  was  283,977 
bushels.  This  was  well  below  the  levels 
reached  prior  to  the  hurricane. 

For  avocados.  Hurricane  Andrew 
reduced  production  acreage  from 
approximately  9,000  acres  to  less  than 
6,000  acres  with  many  non-producing 
trees  in  the  remaining  acreage. 
Production  in  the  1991-92  season  was 
1,110,105  bushels.  In  the  1992-93 
season,  production  fell  to  283,000 
bushels  and  in  the  1993-94  season  it 
was  174,712  bushels.  Although  the 
1994-95  season  recovered  to  778,951 
bushels,  it  is  well  below  the  levels 
reached  prior  to  the  hurricane. 

Therefore,  this  action  reflects  the 
committees'  and  the  Department's 
appraisal  of  the  need  to  continue  the 
suspens'on  of  certain  volume 
regulations  and  pack-out  reporting 
requirements  under  the  orders,  as 
specified.  This  rule  finalizes  the  interim 
final  rule  that  indefinitely  susfranded 
certain  reporting  requirements  for 
Florida  limes  and  avocados,  and  lessens 
the  overall  reporting  and  recordkeeping 
burden  under  the  orders.  The 
Department's  view  is  that  this  continued 
suspension  will  have  a  beneficial 
impact  on  Florida  Ume  and  avocado 
producers  and  handlers,  since  it  lessens 
the  reporting  burden  on  handlers  and 
will  reduce  the  committees'  expenses 
incurred  under  the  orders. 

The  information  collection 
requirements  have  been  previously 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  provisions 
of  44  U.S.C.  Chapter  35  and  have  been 
assigned  OMB  Niunbers  0581-0091  and 


0581-0078  for  limes  and  avocados 
respectively. 

'This  final  rule  continues  to 
indefinitely  suspend  the  annual 
reporting  burden  currently  estimated  at 
210.4  hours  for  all  regulated  Florida 
lime  handlers  to:  (1)  apply  for  a  prorate 
base  and  allotment;  (2)  report  daily  the 
percentages,  by  size  category,  of  the 
limes  packed  by  them;  and  (3)  report 
daily  the  number  of  containers  of  limes 
sold  and  delivered  by  them  within  the 
State  of  Florida. 

This  final  rule  cqntinues  to 
indefinitely  suspend  the  annual 
reporting  burden  cxurently  estimated  at 
62  hours  for  all  regulated  Florida 
avocado  handlers  who  file  Avocado 
Handler  Daily  Size  Report  Forms.  The 
Supplementary  Information  section  of 
the  interim  final  rule  published  on  April 
22, 1996  (61  FR  17551)  indicated  that 
the  Avocado  Weekly  Report  Form  was 
also  being  discontinued.  That  statement 
was  in  error.  Only  paragraph  (d)  of 
section  915.150  Reports  of  the  avocado 
marketing  order's  rules  and  regulations 
was  suspended.  Paragraph  (a)  of  that 
section,  which  pertains  to  the  weekly 
report,  was  not  suspended. 

After  consideration  of  all  relevant 
matter  presented,  the  information  and 
recommendations  submitted  by  the 
committees,  and  other  information,  it  is 
foimd  that  the  provisions  as  they 
appeared  in  the  interim  rule,  as 
published  in  the  Federal  Register  (61 
FR  17551,  April  22,  1996),  and  as 
finalized  herein  no  longer  tend  to 
effiectuate  the  declared  policy  of  the  Act. 

List  of  Subjects 

7  CFR  Part  91 1 

Limes,  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  915 

Avocados,  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  parts  911  and  915  are 
amended  as  follows: 

PART  911— UMES  GROWN  IN 
FLORIDA 

Accordingly,  the  interim  final  rule 
amending  7  CTR  part  911  which  was 
published  at  61  FR  17551  on  April  22, 
1996,  is  adopted  as  a  final  rule  without 
change. 

PART  915— AVOCADOS  GROWN  IN 
SOUTH  FLORIDA 

Accordingly,  the  interim  final  rule 
amending  7  CFR  part  915  which  was 
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published  at  61  FR  17551  on  April  22, 
1996,  is  adopted  as  a  final  rule  without 
change. 

Dated:  August  29, 1996. 
Terry  L.  Medley. 

Acting  Assistant  Secretary,  Marketing  and 
Regulatory  Progmms. 

[FR  Doc.  96-22661  Filed  9-04-96:  8:45  am] 

BILLMO  CODE  S410-02-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[DocltetNo.  95-NM-249-AD;  Amendment 
39-«730;  AD  96-1  a-06] 

RIN  2120-AA64 

Airworthiness  Directives;  Airtnis  Model 
A320-1 1 1 , -21 1 ,  and -231  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT.  . 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A32Q-111,  -211,  and  -231  series 
airplanes,  that  requires  visual 
inspections  to  detect  cracks  of  the 
iittings  of  the  pressurized  floor  at  frame 
36,  and  renewal  of  the  zone  protective 
hnish  or  replacement  of  fittings  with 
new  fittings,  if  necessary.  This 
amendment  is  prompted  by  a  report  of 
fatigue  cracking  found  on  the 
pressurized  floor  fitting  at  frame  36 
under  the  lower  siu-face  panel.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  such  fatigue 
cracking,  which  could  result  in  failure 
of  a  floor  fitting  and  subsequent 
depressurization  of  the  fuselage. 
DATES:  Effective  October  10, 1996. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  10, 
1996. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Backman,  Aerospace  Engineer, 


Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2797;  fax  (206)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Airbus 
Model  A320-111,  -211.  and  -231  series 
airplanes  was  published  in  the  Federal 
Register  on  April  19. 1996  (61  FR 
17257).  That  action  proposed  to  require 
visual  inspection(s)  to  detect  cracks  of 
the  six  fittings  of  the  pressiuized  floor 
at  frame  36  under  the  lower  surface 
panel,  and  renewing  the  zone  protective 
finish  or  replacement  of  the  fittings  with 
new  fittings,  if  necessary. 

hiterested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the  two 
comments  received. 
.  Both  commenters  support  the 
proposed  rule. 

New  Service  Information 

Airbus  has  issued  Revision  1  of 
Service  Bulletin  A320-57-1028,  dated 
April  19, 1996.  This  revision  is 
essentially  identical  in  its  technical 
content  as  the  original  version,  which 
was  cited  in  the  proposal  as  the 
appropriate  source  of  service 
information.  The  Direction  Generate  de 
I'Aviation  Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France,  has 
classified  this  revised  service  bulletin  as 
mandjatory.  Accordingly,  this  final  rule 
has  been  revised  to  reference  Revision  1 
of  the  service  bulletin.  It  has  also  been 
revised  to  note  that  any  of  the  required 
actions  that  were  performed  in 
accordance  with  the  originally  issued 
service  bulletin  prior  to  the  effective 
date  of  the  final  rule  are  considered 
acceptable  for  compliance  with  this  AD. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  requife  the 
adoption  of  the  rule  with  the  change 
previously  described.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

Cost  Impact 

The  FAA  estimates  that  22  Airbus 
Model  A320-111,  -211,  and  -231  series 
airplanes  of  U.S.  registry  will  be  affected 
by  this  AD,  that  it  will  take 
approximately  3  work  hours  per 
airplane  to  accomphsh  the  required 


actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  AD  on 
U.S.  operators  is  estimated  to  be  $3,960, 
or  $180  per  airplane,  per  inspection 
cycle. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  . 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3&-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 
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§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  Allowing  new  airworthiness 
directive: 

9ft-18-06  Aiitnis  Industrie:  Amendment  39- 
9730.  Do^et  95-NM-249-AD. 

Applicabilky:  Model  A32&-111.  -211,  and 
-231  series  airplanes;  manufacturer's  serial 
numbers  002  through  008  inclusive,  010 
through  014  inclusive.  016  through  078 
inclusive,  and  080  through  104  inclusive;  on 
which  Airbus  Modification  21282P01497 
(reference  Ai^us  Service  Bulletin  A320-57- 
1029)  has  not]  been  installed;  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whe'her  it  has  been 
otherwise  madified,  altered,  or  repaired  in 
the  area  subjef[:t  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requireinents  of  this  AD  is  afiiected,  the 
owner/operatbr  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  tie  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminal|Bd,  the  request  should  include 
specific  proposed  actions  to  address  it. 

CompUanch:  Required  as  indicated,  imless 
accomplished  previously. 

To  prevent  fatigue  cracking  on  the 

[)ressurized  floor  fitting  at  frame  36  under  the 
ower  surface  panel,  which  could  result  in 
failure  of  a  fitting  and  subsequent 
depressiuization  of  the  fuselage,  accomplish 
the  following! 

Note  2:  Inspections  and  replacement(s)  that 
were  performed  prior  to  the  effective  date  of 
this  AD  in  accordance  with  Airbus  Service 
Bulletin  A320-57-1O28,  dated  April  12, 
1996,  are  considered  acceptable  for 
compliance  With  this  AD. 

(a)  Prior  to  me  accumulation  of  16,000  total 
landings,  or  within  6  months  after  the 
effective  datejof  this  AD,  whichever  occurs 
later,  performj  a  visual  inspection  to  detect 
cracks  of  the  6  fittings  of  the  pressurized 
floor  at  frame  36  under  the  lower  siirface 
panel,  in  accordance  with  Airbus  Service 
Bulletin  A32Q-57-1028.  Revision  1,  dated 
April  19, 1 

(1)  If  no  crstking  is  found,  prior  to  further 
flight,  renew  the  zone  protective  finish  in 
accordance  with  the  service  bulletin.  Repeat 
the  visual  inspection  thereafter  at  intervals 
not  to  exceedll  2,000  landings. 

(2)  If  only  i  of  the  6  fittings  is  found  to  be 
cracked  and  that  crack  is  less  than  or  equal 
to  0.59  inch  (15  mm)  in  length,  prior  to 
further  flight,! replace  the  cracked  fitting  with 
a  new  fitting  |n  accordance  with  the  service 
bulletin.  Theieafter,  prior  to  the 
accumulation  of  500  landings  following 
accomplishment  of  this  replacement,  replace 
the  remaining  5  fittings  with  new  fittings  in 
accordance  U^th  the  service  bulletin. 

(3)  If  only  1  of  the  6  fittings  is  found  to  be 
cracked  and  t  lat  crack  is  greater  than  0.59 
inch  (15  mm)  in  length,  prior  to  further  flight, 
replace  all  si)  fittings  with  new  fittings  in 
accordance  vt  ith  the  rervice  bulletin. 


(4)  If  2  or  more  fittings  are  found  to  be 
cracked,  prior  to  further  flight,  replace  all  6 
fittings  with  new  fittings  in  accordance  with 
the  service  bulletin. 

(b)  Replacement  of  all  6  fittings  with  new 
fittings  in  accordance  with  Airbus  Service 
Bulletin  A320-57-1028,  Revision  1,  dated 
April  19, 1996,  constitutes  terminating  action 
for  the  inspection  requirements  of  this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch.  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch.  ANM-113. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(d)  The  actions  shall  be  done  In  accordance 
with  Airbus  Service  Bulletin  A320-57-1028, 
Revision  1,  dated  April  19, 1996,  which 
contains  the  following  list  of  effective  pages: 


Page  number 

Revision 

level 
shown  on 

page 

Date  shown  on 
page 

1-3 

4-15  

1  

Original  .... 

Apr.  19.  1996. 
Aug.  12,  1991. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC 

(e)  This  amendment  becomes  effective  on 
October  10, 1996. 

Issued  in  Renton,  Washington,  on  August 
23. 1996. 

DarreU  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  96-22144  Filed  9-4-96;  8:45  am) 

BILUNO  CODE  4910-13-U 


14  CFR  Part  39 

[Docket  No.  95-NM-204-AD;  Amendment 
39-8735;  AD  96-18-11] 

RIN2120-AA64 

Airworttiiness  Directives;  McDonnell 
Douglas  Model  DC-10-10  and  -15 
Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTKM:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell 
Douglas  Model  DC-10-10  and  -15 
series  airplanes,  that  requires  repetitive 
inspections  to  detect  cracks  in  the 
bulkhead  tee  caps,  and  repair  and 
follow-on  actions,  if  necessary.  It  also 
provides  for  an  optional  terminating 
modification  for  the  repetitive 
inspections.  This  amendment  is 
prompted  by  reports  of  cracking  in  the 
bulkhead  tee  caps  at  a  fuselage  station 
in  the  area  of  certain  longerons  due  to 
fatigue.  The  actions  specified  by  this  AD 
are  intended  to  prevent  such  fatigue 
cracking,  which  could  result  in  loss  of 
pressurization  and  damage  to  adjacent 
structure. 
DATES:  Effective  October  10, 1996. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  10, 
1996. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
firom  McDoimell  Douglas  Corporation, 
3855  Lakewood  Boulevard,  Long  Beach, 
California  90846,  Attention:  Technical 
Publications  Business  Administration, 
Department  C1-L51  (2-60).  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA,  Los 
Angeles  Aircraft  Certification  Office, 
Transport  Airplane  Directorate,  3960 
Paramount  Boulevard,  Lakewood, 
California;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maureen  Moreland,  Aerospace 
Engineer,  Airframe  Branch,  ANM-120L, 
FAA,  Los  Angeles  Aircraft  Certification 
Office,  3960  Paramount  Boulevard, 
Lakewood,  California  90712;  telephone 
(310)  627-5238;  fax  (310)  627-5210. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  McDonnell 
Douglas  Model  DC-10-10  and  -15 
series  airplanes  was  published  in  the 
Federal  Register  on  March  28, 1995  (61 
FR  13787).  That  action  proposed  to 
require  repetitive  inspections  to  detect 
cracks  in  the  bulkhead  tee  caps,  and 
repair  and  follow-on  actions,  if 
necessary.  The  proposal  would  also 
provide  for  an  optional  terminating 
modification  for  the  repetitive 
inspections. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
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making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Support  for  the  Proposal 

Two  commenters  support  the 
proposal. 

Request  to  Ensure  that  Parts  are 
Available 

One  commenter  who  supports  the 
proposal  is  concerned  that  enough 
replacement  parts  may  not  be  available 
to  support  the  repair  requirements  of  the 
proposed  rule. 

"rtie  FAA  responds  to  this  concern  by 
stating  that  the  manufacturer  has 
advised  that  ample  replacement  tee  cap 
splices  will  be  available  to  the  U.S.  fleet 
in  support  of  any  necessary  repair  that 
may  be  required  as  a  result  of  the 
insi>ection  required  by  this  rule. 

Request  for  a  Revision  of  Initial 
Inspection  Interval 

Two  commenters  request  that  the 
proposed  rule  be  revised  to  extend  the 
initial  inspection  interval  for  airplanes 
on  which  the  modiHcation  speciHed  in 
the  manufacturer's  Structural  Repair 
Manual  (SRM),  Chapter  53-40-00, 
Volume  1,  has  been  accomplished.  This 
modification  involves  installing  an 
arrowhead  doubler  at  station 
Y=1156.000.  For  airplanes  with  this 
modification,  the  commenters  request 
that  the  initial  inspection  interval  be 
changed  from  the  proposed  1,500 
landings  to  2,200  landings.  The 
commenters  state  that  this  extension 
will  allow  the  inspection  to  be 
accomplished  during  regularly 
scheduled  maintenance  ti.e.,  a  "C" 
check)  at  a  main  base.  One  commenter 
states  that  trying  to  accomplish  a 
radiographic  inspection  at  a  field  station 
(rather  than  at  a  main  base)  is  very 
difficult  and,  if  cracks  are  detected 
during  the  inspection,  it  is  nearly 
impossible  to  repair  them  at  a  field 
station  since  trained  personnel  and 
appropriate  equipment  may  not  be 
available. 

The  FAA  does  not  concur  with  the 
commenters'  request  for  two  reasons: 

First,  the  accomplishment  of  the  SRM 
modification  specified  by  the 
commenters  has  been  determined — via 
an  assessment  by  both  the  airframe 
manufacturer  and  the  FAA — ^to  have  no 
effect  on  the  time  that  cracks  may 
initiate  and  grow  in  the  bulkhead  tee 
caps  at  fuselage  station  Y=1156.00. 
Although  the  McDonnell  Douglas 
service  bulletin  cited  in  this  rule  does 
refer  to  that  SRM  modification,  the 
reference  is  made  only  to  discuss  the 
fact  that  the  accomplishment  of  the 
SRM  modification  affects  the 


methodology  that  must  be  used  for  the 
inspection  and  installation  of  a 
preventative  modification  of  the 
bulkhead  tee  cap.  Therefore,  there  is  no 
•basis  to  connect  the  inspection  times 
required  by  this  AD  to  whether  or  not 
the  SRM  modification  has  been 
accomplished. 

Second,  the  compliance  time  for  the 
initial  inspection  required  by  this  AD  is 
based  on  die  reports  of  fatigue  cracking 
in  the  bulkhead  tee  caps  on  airplanes 
that  had  acciunulated  between  56,394 
and  72.931  total  flight  hours  and 
between  21,629  and  26,094  total 
landings.  The  FAA  has  determined  that 
inspections  of  this  area  by  the  time  the 
airplane  has  accumulated  at  least  20,000 
total  landings  will  ensure  that  fatigue 
cracking  is  detected  before  it  reaches  a 
critical  length. 

The  "1,500  landings"  specified  in  the 
AD's  compliance  time  is  a  "grace 
period"  that  was  established  to  preclude 
grounding  airplanes  that  have  exceeded 
the  20,000-landing  threshold.  In 
determining  an  appropriate  "grace 
period"  for  this  action,  the  FAA  not 
only  considered  the  degree  of  urgency 
associated  with  addressing  the  unsafe 
condition,  but  normal  scheduled 
maintenance  for  the  majority  of  affected 
operators,  recommendations  of  the 
manufacturer,  analysis  of  the  rate  of 
crack  growth,  and  reports  of  cracking 
found  in  the  in-service  fleet.  In 
consideration  of  all  of  these  factors,  the 
FAA  finds  that  the  1 ,500-landing  "grace 
period"  for  initiating  the  required 
inspections  on  higher-time  airplanes  to 
be  warranted,  in  that  it  represents  an 
appropriate  interval  of  time  allowable 
for  airplanes  to  continue  to  operate 
without  compromising  safety. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  133  Model 
McDonnell  Douglas  Model  DC-10-10 
and  -15  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  121  airplanes  of  U.S. 
registry  wiW  be  affected  by  this  AD,  that 
it  will  take  approximately  3  work  hours 
per  airplane  to  accomplish  the  required 
inspections,  and  that  the  average  labor 
rate  is  $60  per  work  hour-  Based  on 
these  figures,  the  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$21,780,  or  $180  per  airplane,  per 
inspection  cycle. 

Tlie  cost  impact  hgare  discussed 
above  is  based  on  assumptions  that  no 


operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjecto  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

96-18-11  McDonnell  Douglas:  Amendment 
39-9735.  Docket  95-NM-204-AD. 

Applicability:  Model  DC-10-10  and  -15 
series  airplanes,  as  listed  in  McDonnell 
Douglas  Service  Bulletin  DClO-53-168, 
dated  August  9, 1995:  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
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provision,  rfgardless  of  whether  it  has  been 
otherwise  rqoidified,  altered,  or  re{}aired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AO  is  affected,  the 
owner/ op>er«tor  must  request  approval  for  an 
alternative  iliethod  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  th*  unsafe  condition  addressed  by 
this  AD;  anq,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  pro^KJsed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fatigue  cracking,  which  could 
result  in  los$  of  pressurization  and  damage  to 
adjacent  structure,  accomplish  the  following: 

(a)  Prior  t^  the  accumulation  of  20,000  total 
landings,  or  {within  1.500  landings  affer  the 
effective  dale  of  this  AD,  whichever  occurs 
later,  perforin  an  eddy  oirrent  and 
rediographic  inspection,  as  applicable,  to 
detect  crackf  in  the  bulkhead  tee  caps  (left 
and  right  sides)  in  the  area  of  longerons  38.0 
throu^  41.0  at  fuselage  station  Y=1156.000, 
in  accordance  with  McDonnell  Douglas 
Service  Bul^tin  DClO-53-168,  dated  August 
9,1995.        ! 

(1)  If  no  cfacks  are  detected,  repeat  the 
inspections  hereafter  at  intervals  not  to 
exceed  2,60$  landings  until  paragraph  (b)  of 
this  AD  is  accomplished. 

(2)  If  any  crack  is  detected,  prior  to  further 
flight,  accorf  plish  the  repair  specified  in 
either  paragfaph  (a](2)(i)  or  (a)(2)(ii)  of  this 
AD. 

(i)  Splice  |n  a  new  bulkhead  tee  cap  section 
at  cracked  atea  of  bulkhead  tee  cap  in 
accordance  with  the  service  bulletin.  Within 
20,000  total  landings  after  accomplishing  this 
repair,  perfcxm  eddy  current  inspections  to 
detect  cracki  in  accordance  with  the  service 
bulletin.  Reseat  the  inspections  thereafter  at 
intervals  not  to  exceed  2,600  landings  until 
paragraph  (p)  of  this  AD  is  accomplished.  If 
any  crack  is  idetected,  prior  to  further  flight, 
repair  it  in  ajccordance  with  a  method 
approved  bV  the  Manager,  Los  Angeles 
Aircraft  Certification  Office  [MOO],  FAA, 
Transport  Airplane  Directorate. 

(ii)  Repair  in  accordance  with  a  method 
approved  by  the  Manager,  Los  Angeles  ACO, 
.  FAA,  Transport  Airplane  Directorate. 

(b)  Termii  lating  action  for  the  repetitive 
inspections  -equired  by  paragraphs  (a)(1)  and 
(a)(2)(i)  of  til  is  AD  is  as  follows: 

(1)  Accomplish  the  preventative 
modification  and  eddy  current  open  hole 
insp)ection  in  accordance  with  Condition  1 
(no  cracks  iit  bulkhead  tee  cap].  Option  2,  of 
McDonnell  Douglas  Service  Bulletin  DClO- 
53-168,  dat(  d  August  9. 1995.  And 

(2)  Withir  14,450  total  landings  following 
accomplish]  aent  of  the  modification 
specified  in  paragraph  {b)(l)  of  this  AD, 
perform  an  <  ddy  current  and  radiographic 
inspection  ti )  detect  cracks,  in  accordance 
with  Condit  on  1  (no  cracks  in  bulkhead  tee 
cap),  OptioE  2,  of  the  service  bulletin. 

(i)  If  no  cr  icks  are  detected,  repeat  the 
inspections  thereafter  at  intervals  not  to 
exceed  3,95i )  landings. 

(ii)  If  any  jack  is  detected,  prior  to  further 
flight,  repah  it  in  accordance  with  a  method 


approved  by  the  Manager,  Los  Angeles  ACO, 
FAA,  Transport  Airplane  Directorate. 

(c)  An  alternative  method  of  ccunpliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  inspections  shall  be  done  in 
accordance  with  McDonnell  Douglas  Service 
Bulletin  DClO-53-168.  dated  August  9. 1995. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  5S2(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  McDonnell  Douglas  Corporation,  3855 
Lakewood  Boulevard,  Long  Beach,  California 
90846.  Attention:  Technical  Publications 
Business  Administration,  Department  Cl- 
L51  (2-60).  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Los  Angeles  Aircraft  Certification 
Office,  Transport  Airplane  Directorate,  3960 
Paramount  Boulevard,  Lakewood,  California; 
or  at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street.  NW.,  suite  700, 
Washington,  DC 

(f)  This  amendment  becomes  effiective  on 
October  10, 1996. 

Issued  in  Renton,  Washington,  on  August 
26. 1996. 

Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  96-22262  Filed  9-4-96;  8:45  am] 
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14  CFR  Part  97 

[Docket  No.  28667;  Amdt  No.  1750] 

RIN  2120-AA65 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 


occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instnunent  flight  rules  at  the  aH'ected 
airports. 

DATES:  An  effective  date  for  each  SLAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference  approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket.  FAA  , 
Headquarters  Building.  800 
Independence  Avenue.  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SLAP. 

For  Purchase — Individual  SLAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW.. 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs. 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office. 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  J.  Best,  Flight  Procedures 
Standards  Branch  (AFS-^20),  Technical 
Programs  Division,  Flight  Standards 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-8277. 
SUPPLEMENFARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SLAPs).  The  complete 
regulatory  description  of  each  SLAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51,  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  forms  are 
identified  as  FAA  Form  8260-5. 
Materials  incorporated  by  reference  are 
available  for  examination  or  purchase  as 
stated  above. 
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The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identiHcation  and  the  amendment 
number. 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  The 
SIAPs  contained  in  this  amendment  are 
based  on  the  criteria  contained  in  the 
United  States  Standard  for  Terminal 
Instrument  Approach  Procedures 
(TERPS).  In  developing  these  SIAPs,  the 
TERPS  criteria  were  applied  to  the 
conditions  existing  or  anticipated  at  the 
affected  airports. 

The  FAA  has  determined  through 
testing  that  current  non-localizer  type, 
non-precision  instrument  approaches 
developed  using  the  TERPS  criteria  can 
be  flowrn  by  aircraft  equipped  with 
Global  Positioning  System  (GPS) 
equipment.  In  consideration  of  the 
above,  the  applicable  Standard 
Instrument  Approach  Procedures 
(SIAPs)  will  be  altered  to  include  "or 
GPS"  in  the  title  without  otherwise 
reviewing  or  modifying  the  procedure. 
(Once  a  stand  alone  GPS  procedure  is 
developed,  the  procedure  title  will  be 
altered  to  remove  "or  GPS"  from  these 
non-localizer.  non-precision  instrument 
approach  procedure  titles.)  Because  of 
the  close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  impracticable  and  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  making  some 
SIAPs  effective  in  less  than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 


regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control.  Airports, 
Navigation  (Air). 

Issued  in  Washington,  DC  on  August  23, 
1996. 
Thomas  C.  Accardi, 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  40103,  40113,  40120, 
44701;  49  U.S.C.  106(g);  and  14  CFR 
n.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§  97.23. 97.27,  97.33, 97.35    [Amended] 

By  amending:  §97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN.  and  VOR/DME 
orTACAN;  §97.27  NDB,  NDB/DME; 
§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SIAPs,  identified  as  follows: 

•   *  '  Effective  Oct.  10,1996 

Angola,  IN.  Tri-State  Steuben  County,  NDB 

or  GPS  RWY  5,  Amdt  6  CANCELI^D 
Angola,  IN,  Tri-State  Steuben  County,  NDB 

RWY  5,  Amdt  6 
Dayton,  OH.  Dayton-Wright  Brothers,  NDB  or 

GPS  RWY  9,  Amdt  7  CANCELLED 
Dayton,  OH,  Dayton-Wright  Brothers,  NDB  or 

GPS-A,  Orig 

(FR  Doc.  96-22545  Filed  9-4-96;  8:45  am) 

BILUNO  CODE  4910-13-M 


14  CFR  Part  97 

[Docket  No.  28666;  Amdt  No.  1749] 

RIN  2120-AA65 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safa  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1,  1982. 
ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase — Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription— Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  J.  Best,  FUght  Procedures 
Standards  Branch  (AFS-420),  Technical 
Programs  Division,  Flight  Standards 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-8277. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  (P)  Notices  to 
Airmen  (NOTAM)  which  are 
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incorporated  by  reference  in  the 
amendment  under  U.S.C.  552(a),  1  CFR 
part  51.  and  §97.20  of  the  Federal 
Aviation  Regiilations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  native,  and  the  need  for  a 
special  format  make  their  verbatim 
publicadon  ii)  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  noi  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  Contained  in  FAA  form 
dociunents  is|imnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identiBes 
the  airport,  it^  location,  the  procedure 
identification!  and  the  amendment 
number.         i 

The  Rule 

This  amenoment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAM  for  each 
SIAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs.  the  respective  FDC/T 
NOTAMs  hawB  been  cancelled. 

The  FDC/P  NOTAMs  for  the  SIAPs 
contained  in  (his  amendment  are  based 


on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Approach  Procedures  (TERPS).  In 
developing  these  chart  changes  to  SIAPs 
by  FDC/P  NOTAMs,  the  TERPS  criteria 
were  applied  to  only  these  specific 
conditions  existing  at  the  affected 
airports.  All  SIAP  amendments  in  this 
rule  have  been  previously  issued  by  the 
FAA  in  a  National  Flight  Data  Center 
(FDC)  Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  all  these 
SIAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Fiulher,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  nodce  and  public 
procedure  before  adopting  these  SIAPs 
are  impracticable  and  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  making  these 
SIAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  \2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procediu«s  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 


economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  part  97 

Air  traffic  control,  Airports, 
Navigation  (Air). 

Issued  in  Washington,  DC  on  August  23, 
1996. 
Thomas  C.  Accardi, 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  40103, 40113,  40120, 
44701;  49  U.S.C.  106(g);  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

H  97.23. 97.27. 97^.  97.31,  97.33, 97.35 
[Amended] 

By  amending:  §97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC,  LOODME, 
LDA,  LDA/DME,  SDF,  SDF/DME; 
§  97.27  NDB,  NDB/DME;  §  97.29  ILS, 
ILS/DME,  ISMLS,  MLS.  MLS/DME, 
MLS/RNAV;  §97.31  RADAR  SIAPs; 
§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SIAPs,  identified  as  follows: 

*  *   *  Effective  upon  publication. 


FCX)date 


I  State 


City 


Airport 


FDC  No. 


SIAP 


07/17/96 
07/25/96 


08«)8«6 
08/08/96 

08/08/96 

08/1 3«6 

08/13/96 

08/13/96 

08/16/96 
08/16/96 


New  York 
Atlanta 


Rutherfordton 
Darlington 


Darlington 
Let>anon  .. 


John  F.  Kennedy  IntI 

Peactrtree  City-Falcon  Field 


Ruttierfordton  County 

Darlington  County  Jetport 


JH 
3A 


\jebanon 
Lebanon 

Marietta  . 
Oscoda  .. 


Darlington  County  Jetport 
Leljanon  Muni  


Let>anon  Muni 


Let>anon  Muni 


Cobb  County-McCoilum  Fiekj 
Oscoda-Wurtsmitti  


6/4927 
6/5239 


6/5824 
6/5838 

6/5839 

6/5996 

6/5997 

6/5999 

6/6161 
6/6163 


ILS  RWY  4L  AMDT  8... 
NDBRWY31  AMDT1... 
THIS  NOTAM  CORRECTS 
6/5239  IN  TL  96-18 
NDB  RWY  i,  AMDT  48... 
NDB  OR  GPS  RWY  23.  ORIG. 

DELETE  NOTE... 
VOR/DME  OR  GPS-A,  AMDT  6. 

DELETE  NOTE... 
ILS  RWY  18  AMDT  3... 
THIS  REPLACES  NOTAM 
6/5297  LEB 

VOR  OR  GPS  RWY  25  ORIG... 
THIS    REPLACES    NOTAM    6/ 

5251  LEB 
VOR/DME    OR    GPS    RWY    7, 

ORIG... 
THIS  REPLACES  NOTAM 
6/5250  LEB 
VOR/DME    OR    GPS    RWY    9 

ORIG-A... 
VOR  OR  GPS  RWY  6,  ORIG... 
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FDCdate 

State 

City 

Airport 

FDCNo. 

SIAP 

08/16/96 

PR 
PR 
PR 

PR 

PR 

PR 

MS 

MS 

PR 

TX 

TX 

VW 

WV 

WV 
OK 

Rl 

TX 
TX 
AK 
CA 
CT 
CT 
MS 
MS 

San  Juan 

Luis  Munoz  Marin  IntI  

Luis  Munoz  Marin  Intl  .„„.„...„.„„ 

6/6158 
6/6159 
6^6160 

6/6189 
6/6190 
6/6195 
6/6274 
6/6275 
6/6286 
6/6279 
6/6296 
6/6306 
6/6310 

6K)X>? 
6/6355 

6^349 

6/6358 
6/6359 
6/6371 
6/6375 
6/6385 
6/6386 
6/6407 
6/6408 

NDB  RWY  8  AMDT  7  . 

08/16/96 

San  Juan 

VCR  RWY  8/10  AMDT  9... 

08/16/96 

San  Juan „ „ 

San  Juan 

Luis  Munoz  Marin  Intl  

VOR  OR  GPS  RWY  26  AMDT 

08/16/96 

Luis  Munoz  Marin  Infl  

18... 
NDB  RWY  10  AMDT  5 

08/16/96 

San  Juan 

Luis  Munoz  Marin  Intl  

ILS  RWY  8  AMDT  15 

08/16«)6 
08/19A)6 
08/19«6 
08/19/96 

San  Juan , 

Jackson 

Jackson „ 

San  Juan „ 

Fort  Stockton „ 

Fort  Worth  

Luis  Munoz  Marin  Intl  ....: 

Jackson  Intl  „.... 

Jackson  Intl  -.. 

Luis  Munoz  Marin  Intl  

RNAVRWY  10  AMDT  7... 
LOC  BC  RWY  1 5R  AMDT  4... 
ILS  RWY  33L  AMDT  4... 
ILS  RWY  10  AMDT  4... 

08/19/96 
08/19/96 

Fort  Stockton-Pecos  County 

Fort  Worth  Meacham  Intl  

GPS  RWY  12,  GRIG... 
ILS  RWY  34R,  ORIG... 

08/19/96 

BluefieW  .„ 

BluefieW  . „„ 

BluefieW  

Durant  

Providence  

Dallas-Fort  Worth 

Mercer  County  

ILS  RWY  23  AMDT  14A... 

08/19/96 
08/19/96 

Mercer  County  

Mercer  County  

VOR/DME    OR    GPS    RWY   23 

AMDT  4... 
VOR  RWY  23  AMDT  8... 

08/20/96 

Eaker  FieW 

NDB  OR  GPS  RWY  35.  AMDT 

08/20«6 
08/20/96 

Theodore  Francis  Green  State  .... 
Dallas-Fort  Worth  Intl 

5... 
VOR/DME    OR    GPS    RWY   23 

AMDT  6... 
ILS  RWY  17L,  ORIG... 

08/20/96 

Dallas-Fort  Worth 

Dallas-Fort  Worth  Intl 

ILS  RWY  35R,  ORIG... 

08/21/96 

Anchorage » 

Palo  Alto 

Anchorage  Intl 

ILS/DME  RWY  14.  ORIG... 

08/21/96 

Pak)  Mo  Arpt  of  Santa  Clara  Co 

Bradtey  Intl  

Bradtev  Intl 

GPS  RWY  30  ORIG... 

08/21/96 
08/21/96 

Windsor  Locks  

Windsor  Locks  

ILS  RWY  24  AMDT  7... 
VOR  RWY  15,  ORIG... 

08/22/96 
08/22/96 

Jackson  

Jackson  

Jackson  Intl 

Jackson  Ind  

ILS  RWY  15LAMDT7A... 

NDB  OR  GPS  RWY  15L  AMDT 

4... 

ANCHORAGE 
ANCHORAGE  INTL 

ILS/DME  RWY  14  ORIG... 

FDC  Date:  08/21/96 
FDC  6/6371/ANC/  Fl/P  ANCHORAGE 
INTL,  ANCHORAGE.  AK.  ILS/DME  14 
ORIG...S-ILS  14...  VIS  CAT  A-D  %. 
THIS  IS  ILS/DME  RWY  14  ORIG  A. 

PALO  /VLTO 

PALO  ALTO  ARPT  OF  SANTA  CLARA  CO 
California 

GPS  RWY  30  ORIG... 
FDC  Date:  08/21/96 
FDC  6/6375/PAO/  FI/P  PALO  ALTO  ARPT 

OF  SANTA  CLARA  CO,  PALO  ALTO. 

CA.  GPS  RWY  30  OR1G...DELETE 

NOTE...  PROC  NA  AT  NIGHT.  THIS  IS 

GPS  RWY  30  ORIG-A. 

WINDSOR  LOCKS 

BRADLEY  INTL 

Connecticut 

ILS  RWY  24  AMDT  7... 

FDC  Date:  08/21/96 
FDC  6/6385/BDL/  FI/P  BRADLEY  INTL, 
WINDSOR  LOCKS,  CT.  ILS  RWY  24 
AMDT  /...CHANGE  MISSED 
APPROACH  TO  READ...CUMB  TO  3000 
VIA  BDL  VOR/DME  R-229  TO  DITTI 
INT/BDL  10.3  DME  AND  HOLD.  THIS  IS 
ILS  RWY  24  AMDT  7A.      - 

WINDSOR  LOCKS 

BRADLEY  INTL 

Connecticut 

VOR  RWY  15  ORIG... 

FDC  Date:  08/21/96 
FDC  6/6386/BDL/  FVP  BRADLEY  INTL. 
WINDSOR  LOCKS.  CT.  VOR  RWY  15 
ORIC...CHANGE  MISSED  APPROACH 
TO  READ...CLIMB  TO  3000  VIA  BDL 


VOR/DME  R-149  TO  DODAY  INT/BDL 
11.2  DME  AND  HOLD.  THIS  IS  VOR 
RWY  15  ORIG-A. 

ATLANTA 

PEACHTREE  CITY-FALCON  FIELD 

Georgia 

NDB  RWY  31  AMDT  1... 

FDC  Date:  07/25/96 

THIS  NOTAM  CORRECTS  6/5239  IN  TL  96- 
18 
FDC  6/5239/FFC/  FI/P  PEACHTREE  CITY- 
FALCON  FIELD.  ATLANTA.  CA.  NDB 
RWY  31  AMDT  1...CHANGE 
ALTIMETER  NOTE  TO  READ...IF 
LOCAL  ALTIMETER  SETTING  NOT 
RECEIVED.  USE  ATLANTA  ALTIMETER 
SETTING  AND  INCREASE  ALL  MDAS 
80  FT.  DELETE...ATLANTA 
ALTIMETER  SETTING  MINIMUMS 
BLOCK. 

MARIETTA 

COBB  COUNTY-MCCOLLUM  FIELD 

Georgia 

VOR/DME  OR  CPS  RWY  9  ORIG-A... 

FDC  Date:  08/16/96 
FDC  6/6161/RYY/  FlfP  COBB  COUNTY- 
MCCOLLUM  FIELD.  MARIETTA,  GA. 
VOR/DME  OR  GPS  RWY  9  ORIC- 
A...CHANGE  ALTM  NOTE  TO  READ...IF 
LOCAL  ALSTG  NOT  RECEIVED,  USE 
FULTON  COUNTY/BROWN  HELD 
ALSTG  AND  INCREASE  ALL  MDA'A  80 
FEET.  THIS  IS  VOR/DME  OR  GPS  RWY 
9  ORIG-B. 

OSCODA 

OSCODA-WURTSMITH 

Michigan 

VOR  OR  GPS  RWY  6.  ORIG... 

FDC  Date:  08/16/96 


FDC  6/6163/OSC/  FI/P  OSCODA- 
WURTSMITH.  OSCODA,  MI.  VOR  OR 
GPS  RWY  6.  ORICPROHLE 
NOTE...DELETE  *1760  WHEN  USING 
ALPENA  ALSTG.  THIS  IS  VOR  OR  GPS 
RWY  6  ORIG-A. 

JACKSON 

JACKSON  INTL 

Mississippi 

LOC  BC  RWY  15R  AMDT  4... 

FDC  Date:  08/19/96 
FDC  6/6274/JAN/  FI/P  JACKSON  INTL. 
JACKSON.  MS.  LOC  BC  RWY  15R 
AMDT  4...RWY  33L-15R  NOW  RWY 
34L-16R.  CHANGE  ALL  REFERENCES 
FROM  33L  TO  34L  AND  15R  TO  16R 
THIS  IS  LOC  BC  RWY  15R  AMDT  4 A. 

JACKSON 

JACKSON  INTL 

Mississippi 

ILS  RWY  33L  AMDT  4... 

FDC  Date:  08/19/96 
FDC  6/6275/JAN/  FI/P  JACKSON  INTL. 
JACKSON.  MS.  ILS  RWY  33L  AMDT 
4...RWY  33L-15R  NOW  RWY  34L-16R. 
CHANCE  ALL  REFERENCES  FROM  33L 
TO  34L  AND  15R  TO  16R.  THIS  IS  ILS 
RWY  34L  AMDT  4A. 

JACKSON 

JACKSON  INTL 

Mississippi 

ILS  RWY  15L  AMDT  7A... 

FDC  Date:  08/22/96 

FDC  6/6407/JAN/  FI/P  JACKSON  INTL. 
JACKSON.  MS.  ILS  RWY  15L  AMDT 
7A...RWY  15L-33R  NOW  RWY  16L-34R. 
CHANGE  ALL  REFERENCES  FROM  15L 
TO  16L  AND  33R  TO  34R.  THIS  IS  ILS 
RWY  16L  AMDT  7B. 
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JACKSON 

JACKSON  INTfL 

Mississippi 

NDB  OR  GPS  iWY  15L  AMDT  4... 

FDC  Date:  08/^2/96 
FDC  6/6408iijAN/  FI/P  JACKSON  INTL. 
JACKSOH  MS.  NDB  OR  GPS  RWY  15L 
AMDT  4..  JIWY  15L-33R  NOW  RWY 
18l^34R.  CHANGE  ALL  REFERENCES 
FROM  ist  TO  16L  AND  33R  TO  34R. 
THIS  IS  NpB  OR  GPS  RWY  16L  AMDT 
4A. 

RUTHERFOi 

RUTHERFORI^N  COUNTY 

North  Carolinal 

NDB  RWY  1,  AMDT  48... 

FDC  Date:  08/06/96 
FDC  6/5824«7A/  n/P  RUTHERFORDTON 
COUNTY. iRUTHBRFORDTON,  NC  NDB 
RWY  1,  AMDT  4B...REVISED  MISSED 
APPROAGH  TO  READ...CUMB  TO  2000 
THEN  CLIMBING  LEFT  TURN  TO  3000 
DIRECT  RFE  NDB  AND  HOLD.  THIS  IS 
NDB  RWY]  1  AMDT  4C. 

LEBANON       I 

LEBANON  MiJnI 

New  Hampshioe 

ILS  RWY  18  AMDT  3... 

FDC  Date:  08/li3/96 

THIS  REPLACES  NOTAM  6/5297  LEB 
FDC  6/5996/tEB/  H/P  LEBANON  MUNI/ 
LEBANON,  NH.  ILS  RWY  18  AMDT 
3...ADD  NOTE...WHEN  CONTROL     . 
TOWER  ClOSED.  EXCEPT  FOR 
OPERATORS  WITH  APPROVED 
WEATHER  REPORTING  SERVICE  PROC 
NA.  THIS  IS  ILS  RWY  18,  AMDT  3A. 

LEBANON 

LEBANON  Ml 

New  Hampshi 

VOR  OR  GPS  I^WY  25  ORlG... 

FDC  Date:  08/lp/% 

THIS  REPLACES  NOTAM  6/5251  LEB 
FDC  6/5997/LEB/  IT/P  LEBANON  MUNI, 
LEBANOM.  NH.  VOR  OR  GPS  RWY  25 
ORICADD  NOTE.  ..WHEN  CONTROL 
TOWER  cioSED,  EXCEPT  FOR 
OPERATORS  WITH  APPROVED 
WEATHER  REPORTING  SERVICE.  PROC 
NA.  THIS  ^S  VOR  OR  GPS  RWY  25. 
ORIG-A. 

LEBANON 

LEBANON  MUi 

New  Hampshire 

VOR/DME  OR  OPS  RWY  7,  ORIG... 

FDC  Date:  08/16/96 

THIS  REPLACES  NOTAM  6/5250  LEB 
FDC  6/5999/LEB/  FI/P  LEBANON  MUNI, 
LEBANON!  NH.  VOR/DME  OR  GPS 
RWY  7.  ORIG...ADD  NOTE. WHEN 
CONTROl'tOWER  CLOSED.  EXCEPT 
FOR  OPERATORS  WITH  APPROVED 
WEATHER  REPORTING  SERVICE,  PROC 
NA.  THIS  |S  NOR/DME  OR  GPS  RWY  7 
ORIG-A. 

NEW  YORK 

JOHN  F.  KENN^Y  INTL 

New  York 

ILS  RWY  4L  A*1DT  8... 

FDC  Date:  07/1  796 

FDC  6/4927/  FK/  FI/P  JOHN  F.  KENNEDY 

INTL,  NEM  YORK.  NY.  ILS  RWY  4L 

AMDT  8...1  )H  223/HAT  211  ALL  CATS. 


CIRCLING  MDA  640/HAA  627  ALL 
CATS,  CAT  C  VIS  1  3/4.  ALTN  MNMS 
ILS  700-2.  THIS  IS  ILS  RWY  4L  AMDT 
8A. 

DURANT 

BAKER  FIELD 

Oklahoma 

NDB  OR  GPS  RWY  35.  AMDT  5... 

FDC  DATE:  08/20/96 
FDC  6/6355/DUA/  FI/P  EAKER  FIELD. 
DURANT.  OK.  NDB  OR  GPS  RWY  35, 
AMDT  5...DELETE  TERMINAL  ROUTE 
FROM  BLUE  RIDGE  /BUJ/  VORTAC. 
DELETE  TERMINAL  ROUTE  FROM 
RADEX  INTERSECTION.  THIS  IS  NDB 
OR  GPS  RWY  35.  AMDT  5A. 

SAN  JUAN 

LUIS  MUNOZ  MARTIN  INTL 

Puerto  Rico 

NDB  RWY  8  AMDT  7... 

FDC  Date:  08/16/96 
FDC  6/6158/SJU/  H/P  LUIS  MUNOZ 
MARIN  INTL.  SAN  JUAN,  PR.  NDB 
RWY  8  AMDT  7...MISSED 
APCH...CUMB  TO  2000  THEN 
CLIMBING  LEFT  TURN  TO  3000  VL\ 
SJU  R-004  TO  CARIB  INT/SJU  15  DME 
AND  HOLD  N  RT  184  INBOUND.  THIS 
BECOMES  NDB  RWY  8  AMDT  7A. 

SAN  JUAN 

LUIS  MUNOZ  MARIN  INTL 

Puerto  Rico 

VOR  RWY  8/10  AMDT  9... 

FDC  Dare:  08/16/96 
FDC  6/6159/SJU/  H/P  LUIS  MUNOZ 
MARIN  INTL.  SAN  JUAN.  PR.  VOR 
RWY  8/10  AMDT  9...MISSED 
APCH...CLIMB  TO  2000  THEN 
CUMBING  LEFT  TURN  TO  3000  VIA 
*         SJU  R-004  TO  CARIB  INT/SJU  15  DME 
AND  HOLD  N  RT  184  INBOUND.  THIS 
BECOMES  VOR  RWY  8/10  AMDT  9A. 

SAN  JUAN 

LUIS  MUNOZ  MARIN  INTL 

Puerto  Rico 

VOR  OR  GPS  RWY  26  AMDT  18... 

FDC  Date:  08/16/96 
FDC  6/6160/SJU/  H/P  LUIS  MUNOZ 
MARIN  INTL,  SAN  JUAN.  PR.  VOR  OR 
GPS  RWY  26  AMDT  18. ..MISSED 
APCH... CLIMB  TO  2000  THEN 
CLIMBING  RIGHT  TURN  TO  3000  VL\ 
SJU  R-004  TO  CARIB  INT/SJU  15  DME 
AND  HOLD  N  RT  184  INBOUND.  THIS 
BECOMES  VOR  OR  GPS  RWY  26  AMDT 
18  A. 

SAN  JUAN 

LUIS  MUNOZ  MARIN  INTL 

Puerto  Rico 

NDB  RWY  10  AMDT  5... 

FDC  D^te:  08/16/96 
FDC  6/6189/SJU/  FI/P  LUIS  MUNOZ 
MARIN  INTL,  SAN  JUAN,  PR.  NDB 
RWY  10  AMDT  5...MISSED 
APCH...CUMB  TO  2000  THEN 
CLIMBING  LEFT  TURN  TO  3000  VL\ 
SJU  R-004  TO  CARIB  INT/SJU  15  DME 
AND  HOLD  N  RT  184  INBOUND.  THIS 
BECOMES  NDB  RWY  10  AMDT  5A. 

SAN  JUAN 

LUIS  MUNOZ  MARIN  INTL 
Puerto  Rico 


ILS  RWY  8  AMDT  15... 

FDC  Date:  08/16/96 
FDC  6/6190/SJU/  R/P  LUIS  MUNOZ 
MARIN  INTL,  SAN  JUAN,  PR.  ILS  RWY 
8  AMDT  15...MISSED  APCH...CUMB  TO 
2000  THEN  CUMBING  LEFT  TURN  TO 
3000  VL\  SJU  R-004  TO  CARIB  INT/SJU 
15  DME  AND  HOLD  N  RT  184 
INBOUND.  THIS  BECOMES  ILS  RWY  8 
AMDT  ISA. 

SAN  JUAN 

LUIS  MUNOZ  MARIN  INTL 

Puerto  Rico 

RNAV  RWY  10  AMDT  7... 

FDC  Date:  08/16/96 
FDC  6/6195/SJU/  n/P  LUIS  MUNOZ 
MARIN  INTL,  SAN  JUAN.  PR.  RNAV 
RWY  10  AMDT  7...MISSED 
APCH...CUMB  TO  2000  THEN 
CUMBING  LEFT  TURN  TO  3000  VL\ 
SJU  R-004  TO  CARIB  INT/SJU  15  DME 
AND  HOLD  N  RT  184  INBOUND.  THIS 
BECOMES  RNAV  RWY  10  AMDT  7A. 

SAN  JUAN 

LUIS  MUNOZ  MARIN  INTL 

Puerto  Rico 

ILS  RWY  10  AMDT  4... 

FDC  Date:  08/19/96 
FDC  6/6286/SJU/  H/P  LUIS  MONOZ 
MARIN  INTL.  SAN  JUAN,  PR.  ILS  RWY 
10  AMDT  4...MISSED  APPROACH... 
CLIMB  TO  2000,  THEN  CLIMBING  LEFT 
TURN  TO  3000  VIA  SJU  R-004  TO 
CARIB  INT/  SJU  15  DME  AND  HOLD  N, 
RT,  184  INBOUND.  THIS  BECOMES  ILS 
RWY  id  AMDT  4A. 

PROVIDENCE 

THEODORE  FRANCIS  GREEN  STATE 

Rhode  Island 

VOR/DME  OR  GPS  RWY  23  AMDT  6... 

FDC  Date:  08/20/96 
FDC  6/6349/PVD/  FUP  THEODORE 
FRANCIS  GREEN  STATE, 
PROVIDENCE.  RI.  VOR/DME  OR  GPS 
RWY  23  AMDT  6...S-23...  MDA  440/ 

-      HAT  389  ALL  CATS.  VSBY  CATS  A/B/ 
C  RVR  4000.  QRCUNG...  CATS  A/B 
MDA  560/HAA  505.  CHANGE  NOTE  TO 
READ...  FOR  INOP  MALSR  INCREASE 
S-23  CATS  A/B/C  VSBY  TO  RVR  5000. 
CAT  D  VSBY  TO  RVR  6000.  THIS  IS 
VOR/DME  OR  GPS  RWY  23  AMDT  6A. 

DARLINGTON 

DARUNGTON  COUNTY  JETPORT 

South  Carolina 

NDB  OR  GPS  RWY  23,  ORIG.  DELETE 

NOTE... 
FDC  Date:  08/08/96 
FDC  6/5838/04J/  FI/P  DARUNGTON 

COUNTY  JETPORT.  DARLINGTON,  SC. 

NDB  OR  GPS  RWY  23,  ORIG.  DELETE 

NOTE. . .  FIRST  1 200  FT  RWY  23  AND 

FIRST  800  FT  RWY  5  NOT  LIGHTED. 

THIS  IS  NDB  OR  GRPS  RWY  23.  ORIG- 

A. 

DARLINGTON 

DARUNGTON  COUNTY  JETPORT 

South  Carolina 

VOR/DME  OR  GPS-A,  AMDT  6.  DELETE 

NOTE... 
FDC  Date:  08/08/96 
FDC  6/5839/04J/FI/P  DARLINGTON 

COUNTY  JETPORT,  DARUNGTON,  SC 
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VOR/DME  OR  GPS-A,  AMDT  6.  DELETE 
NOTE...  HRST  800  FT  RWY  5  AND 
FIRST  1200  FT  RWY  23  NOT  UGHTED. 
THIS  IS  VOR/DME  OR  GPS-A,  AMDT 
6A. 

FORT  STOCKTON 

FORT  STOCKTON-PECOS  COUNTY 

Texas 

GPS  RWY  12.  ORIG... 

FDC  Date:  08/19/96 
FDC  6/6279/FST/  FI/P  FORT  STOCKTON- 
PECOS  COUNTY.  FORT  STOCKTON, 
TX.  GPS  RWY  12,  ORIG...  REMOVE 
NOTE...  OBTAIN  LOCAL  ALTIMETER 
ON  CTAF,  WHEN  NOT  RECEIVED 
PROCEDURE  NOT  AUTHORIZED.  THIS 
IS  GPS  RWY  12.  ORIG-A. 

FORT  WORTH 

FORT  WORTH  MEACHAM  INTL 

Texas 

ILS  RWY  34R,  ORIG... 

FDC  Date:  08/19/96 
FDC  6/6296/FTW/  H/P  FORT  WORTH 
MEACHAM  INTL.  FORT  WORTH,  TX. 
ILS  RWY  34R.  ORIG...  GLIDEPATH 
ALTITUDE  AT  FAF  1860.  IN  THE 
PROFILE  VIEW,  AT  THE  THRESHOLD, 
DELETE  I-UXT  0.3  DME.  THIS  IS  ILS 
RWY  34R,  ORIG-A. 

DALLAS-FORT  WORTH 

DALLAS-FORT  WORTH  INTL 

Texas 

ILS  RWY  17L,  ORIG... 

FDC  Date:  08/20/96 
FDC  6/6358/DFW/  FI/P  DALLAS-FORT 
WORTH  INTL,  DALLAS-FORT  WORTH, 
TX.  ILS  RWY  17L,  ORIG...  TAKE-OFF 
MINIMUMS  STANDARD.  THIS  IS  ILS 
RWY  17L,  ORIG-A. 

DALLAS-FORT  WORTH 

DALLAS-FORT  WORTH  INTL 

Texas 

ILS  RWY  35R,  ORIG... 

FDC  Date:  08/20/96 
FDC  6/6359/DFW/FI/P  DALLAS-FORT 
WORTH  INTL.  DALLAS-FORT  WORTH. 
TX.  ILS  RWY  35R,  ORIG...  TAKE-OFF 
MINIMUMS  STANDARD.  CHANGE  S- 
LOC  35R  HAT  TO  464  ALL  CATS. 
CHANGE  TDZE  TO  576  FT.  THIS  IS  ILS 
RWY  35R,  ORIG-A. 

BLUEFIELD 

MERCER  COUNTY 

West  Virginia 

ILS  RWY  23  AMDT  14A... 

FDC  Date:  08/19/96 
FDC  6/6306/BLF/FI/P  MERCER  COUNTY, 
BLUEFIELD,  WV.  ILS  RWY  23  AMDT 
14A...  ALTN  MNMS  NA.  THIS  IS  ILS 
RWY  23  AMDT  l^B. 

BLUEFIELD 

MERCER  COUNTY 

West  Virginia 

VOR/DME  OR  GPS  RWY  23  AMDT  4.., 

FDC  Date:  08/19/96 
FDC  6/631 0/BLF/  FI/P  MERCER  COUNTY, 
BLUEFIELD.  WV.  VOR/DME  OR  GPS 
RWY  23  AMDT  4...  ALTN  MNMS  NA 
WHEN  CLASS  E  AIRSPACE  NOT  IN  ■ 
EFFECT.  THIS  IS  VOR/DME  OR  GPS 
RWY  23  AMDT  4A. 


BLUEFIELD 

MERCER  COUNTY 

West  Virginia 

VOR  RWY  23  AMDT  8... 

FDC  Date:  08/19/96 
FDC  6/6322/BLF/  FI/P  MERCER  COUNTY. 
BLUEFIELD,  WV.  VOR  RWY  23  AMDT 
8...  ALTN  MNMS  NA  WHEN  CLASS  E 
AIRSPACE  NOT  IN  EFFECT.  THIS  IS 
VOR  RWY  23  AMDT  8A. 

(FR  Doc.  96-22544  Filed  9-4-96;  8:45  am] 

BtLUNQ  CODE  4»1»-1»-M 


14CFRPart97 

[Docket  No.  28665;  Amdt  No.  1748] 

RIN  2120-AA65 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instnunent  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SLAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SLAP. 

For  Purchase —  Individual  SLAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 


2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription —  Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, . 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Best,  Flight  Procedures  Standards 
Branch  (AFS-420),  Technical  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-8277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulation  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51,  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260- 
4,  and  8260-5.  Materials  incorpon  ted 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  numtier  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SLAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  j)art  97  is  effective 
upon  pubhcation  of  each  separate  SLAP 
as  contained  in  the  transmittal.  Some 
SLAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts,  llie  circumstances 
which  created  the  need  for  some  SLAP 
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amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SlAPs,  an  effective  date  at 
least  30  days  after  publication  is 
provided.    . 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  it  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERES).  In  developing 
these  SIAPs,  the  TERPS  criteria  were 
applied  to  the  conditions  existing  or 
anticipated  kt  the  affected  airports. 
Because  of  tne  close  and  immediate 
relationship  between  these  SIAPs  and 
safety  in  air  commerce,  I  find  that  notice 
and  public  procedure  before  adopting 
these  SIAPsiaie  impracticable  and 
contrary  to  flie  public  interest  and, 
where  applicable,  that  good  cause  eiusts 
for  making  some  SIAPs  effisctive  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  an^  routine  amendments  are 
necessary  ta  keep  them  operationally 
ciurent.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  I^olicies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  soiminimal.  For  the  same 
reason,  the  itAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  inspect  on  a  substantial 
number  of  siaall  entities  imder  the 
criteria  of  thp  Regulatory  Flexibility  Act. 

List  of  Subiects  in  14  CFR  part  97 

Air  traffic  control,  Airports, 
Navigation  (Air). 

Issued  in  Wishington,  DC  on  August  23, 
1996. 

Thomas  C  Actrardi, 

Director,  Fligl^  Standards  Service. 

Adoption  of  the  Amendment 

Accordindy.  pursuemt  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  Effective  at  0901  UTC  on 
the  dates  sp^ified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH!  PROCEDURES 

1.  The  aut  lority  citation  for  part  97  is 
revised  to  reid  as  follows: 

Authority: 

40120,44701 
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U.S.C.  106(g),  40103,  40113, 
and  14  CFR  11.49(b)(2). 


2.  Part  97  |s  amended  to  read  as 
follows: 


S5  917.213,  917.25,  97.25, 97,27,  97.29,  97.31, 
97.33,97.36    [AmwKtodl 

By  amending:  §97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN:  §  97.25  LOC,  LOC/DME, 
LDA,  LDA/DME,  SDF,  SDF/DME; 
§  97.27  NDB,  NDB/DME;  §  97.29  ILS, 
ILS/DME,  ISMLS,  MLS,  MLS/DME, 
MLS/RNAV;  §97.31  RADAR  SIAPs; 
§  97.33  RNAV  SL\Ps;  and  §  97.35 
COPTER  SIAPs,  identified  as  follows: 

'  •  'Effective  fuly  18. 1996 

Chico,  CA,  Chico  Muni,  ILS  RWY  13L.  Amdt 
10 

•  •  'Effective  September  12. 1996 

Deadhorse,  AK,  Deadhorse,  VOR/DME  or 

TACAN  RWY  4L,  Orig 
Deadhorse,  AK,  Deadhorse.  VOR/DME  or 

TACAN  or  GPS  RWY  22L,  Amdt  1 

•  •  'Effective  October  10.  1996 

Albertville.  AL,  The  Albertville  Muni- 
Thomas  J.  Brumlik  Fid.  GPS  RWY  23,  Orig 
Brewton,  AL,  Brewton  Muni.  VOR/DME  OR 

GPS  RWY  30.  Amdt  7 
Carlisle,  AR,  Carlisle  Muni,  VOR/DME  RWY 

9.  Amdt  1 
Carlisle,  AR,  Carlisle  Muni.  GPS  RWY  9,  Orig 
Newport.  AR.  Newport  Muni.  GPS  RWY  36, 

Orig 
Coolidge.  AZ.  Coolidge  Muni.  VOR/DME 

RWY  5,  Orig 
Coolidge,  AZ.  Coolidge  Muni,  GPS  RWY  23. 

Orig 
Phoenix,  AZ.  Phoenix-Deer  Valley  Muni. 

GPS  RWY  7R.  Orig 
Oakland.  CA.  Metropolitan  Oakland  Intl.  GPS 

RWY  11.  Orig 
Oakland.  CA,  Metropolitan  Oakland  Intl,  GPS 

RWY  29,  Orig 
Washington,  DC,  Washington  Dulles  Intl, 

ILS/DME  RWY  IL.  Amdt  4 
Boca  Raton,  FL.  Boca  Raton.  GPS  RWY  5, 

Orig 
Marco  Island.  FL.  Marco  Island.  VOR/DME 

ORGPSRWYl7./Vmdt6 
Marco  Island.  FL.  Marco  Island.  NOB  OR  GPS 

RWY  35.  Amdt  6 
Naples.  FL.  Naples  Muni.  VOR  OR  GPS  RWY 

5.  Amdt  5 
Naples.  FL.  Naples  Muni,  VOR  OR  GPS  RWY 

23.  Amdt  6 
Naples.  i^L.  Naples  Muni.  NDB  RWY  5.  Amdt 

7 
Naples,  FL  Naples  Muni.  NDB  RWY  23. 

Amdt  8 
Des  Moines,  lA,  Des  Moines  Intl,  ILS  RWY 

13L,  Amdt  7 
Marshfield.  MA,  Marshfield,  NDB  RWY  6, 

Amdt  4 
Marshfield.  MA.  Marshfield.  NDB  OR  GPS 

RWY  24.  Amdt  1 
Behnar-Farmingdale.  N).  Behnar/Allaire, 

LOC  RWY  14,  Orig 
Belmar-Farmingdale,  NJ.  Behnar/Allaire. 

LOC/DME  RWY  14.  Orig.  CANCELLED 
Carlsbad.  NM.  Cavern  Qty  Air  Trml.  GPS 

RWY  21,  Orig 
Brockport,  NY,  Ledgedale  Airpark.  GPS  RWY 

28,  Orig 
Norwich,  NY.  Lt  Warren  Eaton,  VOR/DME- 

A,  Amdt  4 
Norwich,  NY,  Lt  Warren  Eaton,  GPS  RWY  1, 

Orig 


Norwich,  NY.  Lt  Warren  Eaton.  VOR/DME 

RNAV  OR  GPS  RWY  19.  Amdt  2 
Plattsburgh,  NY,  Qinton  County.  VOR/DME 

OR  GPS- A.  Amdt  1 
Plattsburgh.  NY.  Qinton  County,  VOR  OR 

GPS  RWY  19.  Amdt  2 
Plattsburgh.  NY.  Qinton  County.  ILS  RWY  1, 

/Vmdt3 
Weedsport.  NY.  Whitfords.  VOR/DME-A. 

Orig 
Albemarle.  NC.  Stanly  County.  GPS  RWY  4, 

Orig 
Beaufort.  NC,  Michael  ].  Smith  Field.  GPS 

RWY  14.  Orig 
Edenton,  NC.  Northeastern  Rgnl,  GPS  RWY  1, 

Orig 
Dickinson.  ND.  Dickinson  Muni,  VOR  or 

GPS-A.  Amdt  5 
Dickinson,  ND,  Dickinson  Muni,  VOR/DME 

RNAV  or  GPS  RWY  14.  Amdt  5 
Las  Vegas.  NV.  North  Las  Vegas,  GPS  RWY 

12.  Orig 
Las  Vegas.  NV.  North  Las  Vegas.  GPS  RWY 

30,  Orig 
Reno.  NV.  Reno/Tahoe  Intl.  ILS  RWY  16R, 

Amdt  10 
OklahOTia  City,  OK.  Will  Rogers  World.  ILS 

RWY  17L,  Orig 
Dalhart.  TX,  Dalhart  Muni.  GPS  RWY  17. 

Orig 
Dallas-Fort  Worth.  TX.  Dallas-Fort  Worth 

International.  NDB  OR  GPS  RWY  17R, 

Amdt  7 
Dallas-Fort  Worth.  TX.  Dallas-Fort  Worth 

International.  NDB  OR  GPS  RWY  35C, 

Amdt  9 
Dallas-Fort  Worth,  TX,  Dallas-Fort  Worth 

International,  ILS  RWY  13R,  Amdt  4 
Dallas-Fort  Worth,  TX,  Dallas-Fort  Worth 

International,  CONVERGING  ILS  RWY 

13R,  Amdt  4 
Dallas-Fort  Worth.  TX,  Dallas-Fort  Worth 

International.  ILS  RWY  17R.  Amdt  18 
Dallas-Fort  Worth.  TX.  Dallas-Fort  Worth 

International,  CONVERGING  ILS  RWY 

17R,  AmdtS 
Dallas-Fort  Worth,  TX,  Dallas-Fort  Worth 

International,  ILS  RWY  17C.  Amdt  6 
Dallas-Fort  Worth,  TX,  Dallas-Fort  Worth 

International,  CONVERGING  ILS  RWY 

17C,  Amdt  4 
Dallas-Fort  Worth,  TX,  Dallas-Fort  Worth 

International,  ILS  RWY  18R.  Amdt  5 
Dallas-Fort  Worth.  TX,  Dallas-Fort  Worth 

International.  CONVERGING  ILS  RWY 

18R.  Amdt  3 
Dallas-Fort  Worth,  TX,  Dallas-Fort  Worth 

International,  ILS  RWY  18L,  Amdt  16 
Dallas-Fort  Worth,  TX,  Dallas-Fort  Worth 

International.  CONVERGING  ILS  RWY 

18L.  Amdt  3 
Dallas-Fort  Worth.  TX.  Dallas-Fort  Worth 

IntemaUonal.  ILS  RWY  31R.  Amdt  8 
Dallas-Fort  Worth,  TX,  Dallas-Fort  Worth 

International,  CONVERGING  ILS  RWY 

31R,  Amdt  3 
Dallas-Fort  Worth,  TX,  Dallas-Fort  Worth 

International,  ILS  RWY  35L,  Amdt  1 
Dallas-Fort  Worth,  TX,  Dallas-Fort  Worth 

International.  CONVERGING  ILS  RWY 

35L,  Amdt  1 
Dallas-Fort  Worth,  TX.  Dallas-Fort  Worth 

International.  ILS  RWY  35C.  Amdt  6 
Dallas-Fort  Worth,  TX,  Dallas-Fort  Worth 
International.  CONVERGING  ILS  RWY 
35C.  Amdt  4 
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Dallas-Fort  Worth,  TX,  Dallas-Fort  Worth 

International,  ILS  RWY  36R,  Amdt  2 
Dallas-Fort  Worth,  TX,  Dallas-Fort  Worth 

International,  CONVERGING  ILS  RWY 

36R,  Amdt  1 
Dallas-Fort  Worth,  TX,  Dallas-Fort  Worth 

International,  ILS  RWY  36L,  Amdt  5 
Dallas-Fort  Worth,  TX,  Dallas-Fort  Worth 

International,  CONVERGING  ILS  RWY 

36L,  Amdt  3 
Del  Rio,  TX,  Del  Rio  Intl,  GPS  RWY  13,  Orig 
Forth  Worth,  TX,  Luck  Field,  VOR/DME  OR 

GPS-A,  Amdt  1.  CANCELLED 
Levelland,  TX.  Levelland  Muni,  GPS  RWY 

17.  Orig 
Levelland.  TX,  Levelland  Muni.  GPS  RWY 

35,  Orig 
Longview,  TX,  Gregg  County,  RADAR-1, 

Amdt  3  CANCELLED 
Palacios,  TX,  Palacios  Muni,  GPS  RWY  13, 

Orig 
Tyler.  TX.  Tyler  Pounds  Field,  GPS  RWY  31, 

Orig 
Barre-Montpelier,  VT,  Edward  F.  Knapp 

State,  NDB  RWY  35.  Amdt  3,  CANCELLED 
Barre-Montpelier,  VT,  Edward  F.  Knapp 

State,  VOR  RWY  35,  Amdt  3 
Barre-Montpelier.  VT.  Edward  F.  Knapp 

State,  VOR/DME  RWY  35.  Amdt  1 
Barre-Montpelier,  VT.  Edward  F.  Knapp 

State,  ILS  RWY  17,  Amdt  5 
Danville,  VA,  Danville  Regional,  VOR  RWY 

2,  Amdt  13 
Danville,  VA,  Danville  Regional,  VOR  RWY 

20.  Amdt  1 
Danville,  VA,  Danville  Regional,  ILS  RWY  2, 

Amdt  2 
Danville,  VA,  Danville  Regional.  GPS  RWY 

20.  Orig 
Richmond/ Ashland.  VA,  Hanover  County 

Muni,  GPS  RWY  16.  Orig 

•  *  'Effective  December  5,  1996 

Columbia,  CA,  Columbia.  GPS  RWY  35.  Orig 
Richlands,  VA.  Tazewell  County.  GPS  RWY 
25.  Orig 

*  *  'Effective  Upon  Publication 

Greenville.  SC,  Donaldson  Center,  NDB  or 

GPS  RWY  5.  Amdt  5 
Greenville,  SC,  Donaldson  Center,  ILS  RWY 

5.  Amdt  4 

Note:  The  FAA  published  a  Procedure  in 
Docket  No.  28657,  Amdt  No.  1745  to  Part  97 
of  the  Federal  Aviation  Regulations  (Vol  61, 
FR  No.  160.  Page  42553,  dated  16  August 
1996  Section  97.25  Effective  10  Oct  96  which 
is  hereby  amended: 

Change  effective  date  to  PROPOSED  10 
OCT  96  for  the  following  procedure: 
Amarillo,  TX,  Amarillo  Intl,  LDA/DME  RWY 

22,  Orig. 

[FR  Doc.  96-22543  Filed  9-4-96;  6:45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

14  CFR  Part  1215 

RIN  2700-AA29 

Tracidng  and  Data  Relay  Satellite 
System  (TDRSS) 

agency:  National  Aeronautics  and 
Space  Administration  (NASA). 

ACTION:  Final  rule. 

SUMMARY:  NASA  is  revising  Appendix  A 
to  reflect  the  estimated  service  rates  in 
1997  dollars  for  Tracking  and  Data 
Relay  Satellite  System  (TDRSS) 
standard  services,  based  on  NASA 
escalation  estimates.  14  CFR  Fart  1215 
sets  forth  the  policy  governing  the 
TDRSS  services  provided  to  non-U.S. 
Government  users  and  the 
reimbursement  for  rendering  such 
services.  The  TDRSS  represents  a  major 
investment  by  the  U.S.  Government 
with  the  primary  goal  of  providing 
improved  communications  and  tracking 
services  to  spacecraft  in  low  earth  orbit 
or  to  mobile  terrestrial  users  such  as 
aircraft  or  balloons. 

EFFECTIVE  DATE:  September  5, 1996. 

ADDRESSES:  Network  Operations 
Branch,  Code  532,  Goddard  Space  Flight 
Center,  Greenbelt,  Maryland  20770. 

FOR  FURTHER  INFORMATION  CONTACT: 
Roger  Flaherty,  301-286-8422. 

SUPPLEMENTARY  INFORMATION:  This 
regulation  was  first  published  in  the 
Federal  Register  on  March  9, 1983  (48 
FR  9845).  Each  year  since  that  time,  14 
CFR  Part  1215  has  been  amended  by 
revising  Appendix  A  to  reflect  the  rate 
changes  for  the  appropriate  Calendar 
Years  (CY).  Since  this  revision  of 
Appendix  A  to  14  CFR  Part  1215  reflects 
the  rate  changes  for  CY  1997  and 
involves  NASA  management  procedures 
and  decisions,  no  public  comment  is 
required. 

The  National  Aeronautics  and  Space 
Administration  has  determined  that  this 
rule  is  not  subject  to  the  requirements 
of  the  Regulatory  FlexibiUty  Act,  5 
U.S.C.  601-612,  since  it  will  not  exert 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities, 
and  it  is  not  a  major  rule  as  defined  in 
Executive  Order  12866. 

Due  to  the  advent  of  commercial 
laimch  service  customers,  an  addendum 
to  Appendix  A  is  required  to  reflect 
rates  for  service  rendered  under  the 
Commercial  Space  Launch  Act  (CSLA). 
Due  to  statuton'  requirements,  the  rates 
are  slightly  different  for  CSLA 
customers. 


List  of  Subjects  in  14  CFR  Part  1219 

Satellites,  Tracking  and  Data  Relay 
Satellite  System.  Communications 
equipment.  Government  contract. 

For  reasons  set  out  in  the  Preamble, 
14  CFR  Part  1215  is  amended  as  follows: 

PART  1215— TRACKING  AND  DATA 
RELAY  SATELLITE  SYSTEM  (TDRSS) 

1.  The  authority  citation  for  14  CFR 
Part  1215  continues  to  read  as  follows: 

Authority:  Sec.  203,  Pub.  L.  85-568.  72 
Stat  429.  as  amended.  42  U.S.C.  2473;  49 
U.S.C  2601. 

2.  Appendix  A  is  revised  to  read  as 
follows: 

Appendix  A — Estimated  Service  Rates 
in  1997  Dollars  for  TDRSS  Standard 
Services  (Based  on  NASA  Escalation 
Estimate) 

TDRSS  user  service  rates  for  services 
rendered  in  CY-97  based  on  current 
projections  in  1997  dollars  are  as  follows: 

1.  Single  Access  Service — Forward 
command,  return  telemetry,  or  tracking,  or 
any  combination  of  these,  the  base  rate  is 
$184.00  per  minute  for  non-U.S.  Govenunent 
users. 

2.  Multiple  Access  Forward  Service — Base 
rate  is  S42.00  per  minute  for  non-U.S. 
Government  users. 

3.  Multiple  Access  Return  Service — Base 
rate  is  S13.00  per  minute  for  non-U.S. 
Government  users. 

Due  to  the  advent  of  commercial  launch 
service  customers,  an  addendum  will  be 
required  to  reflect  rates  for  service  rendered 
under  the  Commercial  Space  Launch  Act 
(CSLA).  Due  to  statutory  requirements,  the 
rates  are  slightly  different  for  CSLA 
customers. 

CSLA  customer  rates: 

1.  Si/ig/e  Access  Service — ^Base  rate  is  $180 
per  minute  for  CSLA  users. 

2.  Multiple  Access  Forward  Service — Base 
rate  is  $39  per  minute  for  CSLA  users. 

3.  Multiple  Access  Return  Service — Base 
rate  is  $13  per  minute  for  CSLA  users. 

Dated:  August  29. 1996. 
David  W.  Harris. 

Acting  Associate  Administrator  for  Space 
Communications. 
(FR  Doc.  96-22674  Filed  9-4-96;  8:45  am] 
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DEPARTIieNT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  136, 137,  and  139 
[Dodwt  No.  91N-100S] 
RIN  0910-nAA19 

Food  Standards:  Amendment  of 
Standards  of  Identity  for  Enriched 
Grain  Products  to  Require  Addition  of 
Folic  Acid;  Clarification 

AQENCY:  Fodd  and  Drug  Administration, 
HHS. 

ACnOM:  Gartfication. 

SUMMARY:  Tie  Food  and  Drug 
Axlmimstrat|on  (FDA)  is  clarifying  how 
it  intends  to 'implement  regulations  that 
it  issued  in  March  1996  that  require 
that,  by  January  1, 1998,  certain 
standardized  enriched  grain  products  be 
fortified  wit4  fohc  acid,  with  respect  to 
foods  to  which  this  substance  is  to  be 
added  or  that  include  ingredients  to 
which  this  substance  is  to  be  added. 
Given  that  the  U.S.  Public  Health 
Service  (PHS)  has  recommended  that 
women  of  childbearing  age  consiune  at 
least  0.4  milligrams  (mg)  (400 
micrograms  jmcg))  of  folic  acid  daily  to 
reduce  their  risk  of  having  a  pregnancy 
affected  with  spina  bifida  or  other 
neural  tube  defects,  FDA  encourages 
firms  to  initiate  the  required 
fortification  before  the  1998  effective 
date  of  the  regulations.  To  facilitate 
initiation  of  fortification  for  firms  who 
elect  to  voluntarily  fortify  foods  in  a 
manner  that  js  consistent  with  the  new 
folic  acid  fortification  requirements,  the 
agency  is  unlikely  to  enforce  the 
ingredient  declaration  and  nutrition 
labeling  requirements  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
with  respect  to  this  nutrient  until  after 
January  1, 19^8. 

FOR  FURTHER  INFORMATION  CONTACT: 
Felicia  B.  Satchell,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
158),  Food  aitd  Drug  Administration, 
200  C  St.  SW  ,  Washington,  IX  20204, 
202-205-5099. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A^olic  AcidRequirements  for 
Standardizet^  Foods 

In  September  1992,  PHS 
recommended  that  all  women  of 
childbearing  pge  in  the  United  States 
consume  0.4  mg  (400  meg)  of  folic  acid 
daily  to  reduce  their  risk  of  having  a 
pregnancy  affected  with  spina  bifida  or 
other  neural  t  ube  defects  (Ref.  2).  In 


response  to  the  PHS  recommendation. 
FDA  issued  regulations  in  the  Federal 
Register  of  March  5, 1996  (61  FR  8781), 
that  require  that  by  January  1, 1998, 
certain  standardized  enriched  grain 
products  be  fortified  with  folic  add 
(hereinafter  referred  to  as  the  1996 
fortification  final  rule).  Affected  foods 
are  enriched  bread,  rolls,  and  buns  (21 
CFR  136.115):  enriched  flour  (21  CFR 
137.165);  enriched  self-rising  flour  (21 
CFR  137.185);  enriched  com  meals  (21 
CFR  137.260);  enriched  farina  (21  CFR 
137.305);  enriched  rice  (21  CFR 
137.350);  enriched  macaroni  products 
(21  CFR  139.115):  enriched  nonfat  milk 
macaroni  (21  CFR  139.122);  and 
enriched  noodle  products  (21  CFR 
139.155)  and,  by  cross-reference,  the 
standards  of  identity  for  enriched 
bromated  flour  (21  CFR  137.160), 
enriched  vegetable  macaroni  products 
(21  CFR  139.135),  and  enriched 
vegetable  noodle  products  (21  CFR 
139.165). 

B.  Effective  Date 

In  the  Federal  Register  of  October  14, 
1993  (58  FR  53305).  FDA  published  a 
proposed  rule  entitled  "Food  Standards: 
Amendment  of  the  Standards  of  Identity 
for  Enriched  Grain  Products  to  Require 
Addition  of  Folic  Acid"  (hereinafter 
referred  to  as  the  1993  fortification 
proposal).  In  the  1996  fortification  final 
rule,  FDA  advised  that  many  comments 
had  expressed  concern  over  the 
statement  in  the  1993  fortification 
proposal  that  the  final  rule  would 
become  effective  1  year  after 
publication.  The  comments  addressed 
both  manufactiuing  and  labefing  issues. 
Comments  explained  that  it  would  be 
difficult  and  impractical  to  synchronize 
the  addition  of  a  folic  acid-fortified 
enriched  cereal-grain  product  to  a  food 
with  the  availability  of  labels  for  that 
food  that  have  been  revised  to  declare 
folic  acid  in  the  ingredient  statement 
and,  where  necessary,  in  the  nutrition 
label.  These  comments  pointed  out  that 
enrichment  nutrients  are  generally  not 
added  to  each  product  separately  but  are 
added,  for  example,  to  thousands  of 
pounds  of  flour  at  the  flour  mill.  The 
flour  is  sold  to  manufactiuers  as  an 
ingredient,  and  this  ingredient  is  used 
in  many  different  products.  Thus,  the 
comments  asserted  that,  as  a  matter  of 
economic  necessity,  the  enrichment  of 
all  products  using  the  ingredient  occiu« 
at  the  same  time,  regardless  of  the 
availability  of  new  labeling. 

To  resolve  the  problems  of 
coordinating  fortification  with  labeling, 
comments  requested  an  effective  date 
for  the  fortification  requirement  of  2 
years  or  more  from  the  date  of 
publication  of  the  final  rule  adopting 


that  requirement.  Further,  comments 
pointed  out  that  any  less  time  to  comply 
with  the  fortification  requirement  would 
create  economic  burdens  on  firms 
because  large  inventories  of  labels 
would  have  to  be  discarded.  However, 
the  comments  did  not  provide  data 
concerning  the  extent  of  the  economic 
burdens  bom  discarded  label  inventory. 
A  few  comments  suggested  that  the 
agency  permit  folic  acid  to  be  added  to 
the  product  without  requiring 
declaration  in  the  ingredient  statement 
and  the  nutrition  label. 

In  the  preamble  to  the  1996 
fortification  final  rule,  FDA 
acknowledged  the  significance  of  the 
logistical  concerns  regarding  label 
changes  that  must  accompany  the 
addition  of  folic  acid  to  enriched  cereal- 
grain  products  and  the  resultant 
addition  of  folic  acid  to  the  foods  in 
which  these  products  are  used  as 
ingredients.  FDA  stated  that  it  was 
persuaded  that  it  should  provide  2  years 
for  manufacturers  to  implement  the 
label  and  formulation  changes  required 
by  the  1996  fortification  final  rule.  The 
agency  concluded  that  a  2-year  period 
should  allow  manufactiu«rs  time  to 
exhaust  ciurent  packaging  inventory 
and  to  add  folic  acid  to  the  statement  of 
ingredients  and  nutrition  label  as  other 
changes  are  made  to  update  package 
labeling.  Furthermore,  the  agency 
pointed  out  that  a  2-year  period  is 
consistent  with  the  amount  of  time 
given  for  implementation  of  the 
requirements  of  the  Nutrition  Labeling 
and  Education  Act  of  1990  (the  1990 
amendments).  Thus,  the  effective  date  of 
this  final  rule  was  established  as 
January  1, 1998. 

The  agency  noted,  however,  that 
compliance  with  the  requirements 
established  in  this  final  rule  could  begin 
immediately,  provided  that  the  label 
acciu«tely  reflects  that  folic  acid  has 
been  added  to  the  product.  FDA 
explained  that  it  would  not  permit  folic 
acid  fortification  without  label 
declaration  because,  traditionally,  it  has 
not  permitted  manufacturers  who 
change  their  formulas  by  adding  or 
deleting  ingredients  to  use  labels  that  do 
not  reflect  this  fact.  Furthermore,  the 
agency  believed  that  it  was  establishing 
an  effective  date  that  would  provide 
manufacturers  ample  time  to  ensure  that 
products  enriched  with  folic  acid  are 
labeled  in  compliance  with  the 
regulations.  The' agency  also  reminded 
manufacturers  that  it  considered 
stickers  an  acceptable  means  to  correct 
labels. 

C.  Problems  With  Folate  Labeling 

After  the  March  1996  regulations 
requiring  that  standardized  enriched 
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grain  foods  be  fortified  with  folic  acid 
were  issued,  the  National  Pasta     ^ 
Association  (MP A)  submitted  a  request 
(Ref.  1)  that,  at  least  until  January  1, 
2000,  the  agency  permit  folic  acid 
addition  to  products  without  requiring 
declaration  in  the  ingredient  statement. 
NPA  stated  that  such  flexibility  was 
urgently  needed  because,  without  it, 
manufacturers  of  all  affected 
standardized  enriched  grain  foods 
would  sufiier  tremendous  financial 
losses. 

More  specifically,  NPA  stated  that 
pasta  manufacturers  would  lose 
millions  of  dollars  of  label  inventory. 
NPA  advised  that  the  logistical 
problems  regarding  label  changes  that 
must  accompany  folic  acid  fortification 
were  not  fully  resolved  by  the  agency's 
extension  of  the  effective  date  until 
1998  or  by  the  agency's  explicit 
permission  for  using  stickering  to 
correct  ingredient  lists  on  labels.  NPA 
explained  that  the  industry  still  faces 
high  costs  from  labels  that  must  be 
discarded,  because  coordinating  folic 
acid  fortification  with  labeling  changes 
is  a  moniunental  task.  NPA  stated  that 
once  folic  acid  is  added  to  a  raw 
material  that  serves  as  an  ingredient  in 
food,  all  products  using  that  material 
will  include  the  substance,  but  it  is  not 
possible  to  change  all  labels  for  such 
products  at  the  same  time.  Furthermore, 
because  firms  must  regularly  replenish 
label  supplies,  NPA  stated  that,  without 
the  requested  labeling  flexibility,  firms 
would  face  losing  the  same  level  of  label 
inventory,  regardless  of  when  the 
regulations  take  effect.  NPA  stated  that 
its  members  had  advised  that  about 
5,000  pasta  products  would  have  label 
inventories  costing  more  than  $27 
million  that  would  have  to  be  discarded 
when  the  regulations  take  effect. 

In  addition,  NPA  advised  that  using 
stickering  to  correct  ingredient  lists  on 
labels  would  not  resolve  logistical 
problems  regarding  label  changes 
because  many  companies  would  have  to 
piut:hase  special  machines  for 
stickering.  A  machine  would  have  to  be 
piut:hased  for  each  packaging  line,  and 
pasta  manufacturers  typically  have 
multiple  packaging  lines.  NPA  stated 
that  each  machine  would  cost  about 
$10,000.  In  addition  to  these  costs,  NPA 
stated  that  production  problems  would 
be  created  by  stickering.  NPA  explained 
that  it  is  generally  not  practicable  to 
cover  the  ingredient  statement  on  pasta 
packaged  in  a  folding  carton  because  of 
the  high  speed  of  the  cartoners  and  the 
manner  in  which  the  cartons  are 
oriented  as  they  move  through  the 
packaging  line.  Stickers  would  have  to 
be  applied  to  cartons  before  they  enter 
the  packaging  line  with  significant  loss 


of  packaging  efficiency.  Production 
could  be  drastically  reduced. 

NPA  explained  that  stickering  would 
also  not  be  practicable  on  pasta 
packaged  in  bags  because  stickers 
cannot  be  affixed  to  the  package  film 
without  making  the  film  significantly 
thicker.  A  thicker  film  could  not  be 
wound  tightly  on  the  packaging  spool. 
Also,  the  stickers  would  not  move 
smoothly  through  the  forming  tubes  on 
the  baggers.  If  manufactiuers  tried  to 
sticker  the  bags  after  filling,  they  could 
not  reliably  cover  existing  ingredient 
information,  given  the  speed  of  the 
packaging  line  and  the  fact  that  the  bags 
are  neither  flat  nor  consistently  oriented 
after  they  are  filled. 

Furthermore,  NPA  asked  whether  the 
effective  date  ultimately  designated  for 
fortification  of  standardized  enriched 
grain  products  would  apply  to  products 
labeled  on  or  after  that  date  or  to 
products  introduced  into  interstate 
commerce  on  or  after  that  date.  NPA 
suggested  that  the  agency  should  adopt 
the  former  approach  for  consistency 
with  the  effective  date  established  in  the 
1990  amendments,  ease  of  enforcement, 
equity  between  small  and  large 
manufacturers,  and  maximization  of 
cost  savings  derived  from  a  delayed 
effective  date. 

.II.  The  Agency's  Position 

Given  the  more  specific  information 
that  was  provided  by  NPA  regarding 
folic  acid  label  changes,  the  logistical 
problems  with  these  changes,  and  the 
costs  associated  with  label  inventories 
that  would  have  to  be  discarded,  FDA 
has  reviewed  its  position  regarding  the 
effective  date  of  these  regulations.  FDA 
recognizes  that  its  allowance,  without 
label  flexibility,  of  nearly  2  years  for 
compliance  with  the  fortification 
requirements  did  not  resolve  significant 
problems  associated  with  formulation 
and  label  changes,  and  that  there  are 
significant  reasons  for  flexibility  in  label 
declaration  of  folate  content,  at  least 
pending  the  effective  date  of  the 
regulations  requiring  fortification.These 
reasons  are  listed  as  follows: 

(1)  Among  firms  that  add  folic  acid  to 
their  foods  themselves  (e.g.,  flour 
manufacturers),  the  raw  material  is 
commonly  fortified  in  large  batches,  and 
the  fortified  material  is  then  used  in 
numerous  products.  Because  each 
product  requires  at  least  one  label  (e.g., 
often  a  firm  will  pack  one  product  for 
several  companies,  each  of  which  uses 
a  different  label],  numerous  labels  will 
have  to  be  corrected  once  fortification 
begins.  If  all  these  labels  have  to  be 
changed  at  once,  existing  label 
inventories  would  have  to  be  discarded. 
Even  if  it  were  possible  to  change  all 


(perhaps  hundreds)  labels  at  once,  firms 
would  logically  postpone  fortification  as 
long  as  possible  to  allow  for  depletion 
of  label  inventory. 

(2)  For  firms  that  do  not  themselves 
perform  all  foUc  acid  fortification  of  the 
ingredients  in  the  products  they 
manufacture,  the  logistics  of 
coordinating  label  changes  with 
fortification  are  even  more  complicated. 
These  firms  have  little  or  no  control 
over  when  the  fortification  of 
ingredients  with  folic  acid  is  to  begin. 
Suppliers  of  ingredients  that  are  to  be 
fortified  with  fohc  acid  are  Hkely  to 
initiate  fortification  at  different  times.  In 
many,  if  not  most,  situations,  firms  may 
be  advised  of  the  fortification  only 
through  the  ingredient  list  that  comes 
from  the  supplier.  Firms  will  thus  have 
significant  difficulty  anticipating  when 
label  stocks  that  do  not  list  folic  acid  as 
an  ingredient  will  have  to  be  depleted. 
Firms  also  will  have  difficulty 
anticipating  how  far  in  advance  of  the 
1998  effective  date  new  label  stocks  will 
be  needed.  Thus,  many  firms  will  likely 
incur  costs  associated  with  discarding 
label  stocks.  Also,  where  suppliers 
fortify  early,  some  firms  may  not  have 
new  label  stocks  that  appropriately 
reflect  the  composition  of  their  food. 

(3)  Where  firms  purchase  an  enriched 
ingredient  from  multiple  suppliers, 
planning  for  depletion  of  old  label  stock 
and  for  acquiring  new  label  stock  will 
present  particular  problems.  Some 
ingredient  shipments  may  he  fortified 
with  folic  acid,  others  may  not. 
Consequently,  such  firms  will  be  faced 
with  having  to  switch  back  and  forth 
between  old  and  new  label  stocks. 
Where  enriched  ingredient  shipments 
are  pooled  into  an  automatic  bulk 
handling  system,  folic  acid-enriched 
and  non-folic  acid-enriched  ingredients 
will  be  commingled.  The  commingled 
ingredient  may  not  conform  to 
fortification  requirements,  and  both  old 
and  new  label  stocks  may  be 
inappropriate  as  a  result. 

(4)  NPA  has  presented  logical  reasons 
why  stickering  will  not  provide  a 
practicable  way  to  correct  lists  of 
ingredients  and  nutrient  declarations  on 
old  labels  because  of  adverse  impact  on 
manufacturing  productivity. 

(5)  NPA  has  provided  data  concerning 
the  extent  of  the  economic  burden  from 
discarded  label  inventory  in  the  pasta 
industry.  For  that  industry,  the  costs 
appear  to  be  substantial.  Pasta 
manufacturers  are  not  likely  to  be  the 
only  firms  affected  by  the  problems 
associated  with  the  foUc  acid  label 
changes  and  the  logistical  problems  and 
costs  associated  with  these  changes. 
Thus,  costs  from  discarded  label 
inventory  may  be  much  higher  than  the 
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$27  million  that  NPA  estimated.  Such 
costs  will  fureiy  be  passed  on  to 
coiisumer$. 

Although  NPA  has  demonstrated  that 
significant  problems  will  be  presented 
by  the  transition  to  fortification  of 
enriched  grains  with  folic  acid,  it  has 
not  explained  why  the  effective  date 
should  be  changed  from  January  1, 
1998.  to  January  1,  2000.  If  firms  have 
flexibility  to  use  existing  label  stocks 
that  do  no^  have  folic  acid  ingredient 
labeling  uitil  January  1, 1998.  most  of 
the  cost  burdens  on  diese  firms  should 
be  eliminated.  The  only  continuing 
concern  wduld  be  if  label  suppliers 
could  not  pieet  the  demand  for  new 
labels  by  January  1. 1998.  However, 
neither  NPA  nor  the  comments  on  the 
1993  fortification  proposal  indicated 
that  large  liiunbers  of  firms  would  be 
faced  with  such  a  situation.  To  the 
contrary,  the  agency  knows  of  no  reason 
why  most  Brms  cannot  acquire  new 
label  stock^B  by  that  date. 

On  May  {23, 1996,  the  March  of  Dimes 
wrote  to  FDA  that  the  desire  to  begin  to 
fortify  early  was  widespread  in  the 
industry,  l^ut  that  many  firms  were  not 
doing  so  because  fortifying  their  foods 
would  mein  that  they  could  not  use  up 
existing  label  stocks  (Ref.  3).  The  March 
of  Dimes  suggested  that  if  the  agency 
provided  flexibility  in  the  use  of  label 
supplies,  i^  would  make  it  more  likely 
that  firms  Would  proceed  with  folic  acid 
fortification  at  an  earlier  date,  thereby 
helping  to  reduce  a  woman's  risk  of 
having  a  pregnancy  affected  with  spina 
bifida  or  other  neural  tube  defects. 

Given  this  significant  benefit  fi-om 
folic  acid  fortification  and  the 
significant  difficulties  in  label 
modification  as  folic  acid  is  being 
phased  into  enriched  grain  products, 
FDA  advisks  that,  until  the  amendments 
to  the  standards  of  identity  for  enriched 
grain  products  are  effective  on  Jemuary 
1. 1998.  it  is  unlikely  to  take  regulatory 
action  against  enriched  grain  products, 
or  products  that  contain  enriched  grain 
products,  (because  the  ingredient  list  in 
the  labeling  of  such  foods  fails  to 
include  fo^c  acid,  or  because  the 
nutrition  l^bel  fails  to  accurately  declare 
the  level  of  folate,  unless  folate  claims 
are  made  mr  the  product.  If  folate  claims 
are  made  FDA  will  expect  the  food  to 
comply  fu^ly  with  all  applicable 
labeling  requirements. 

With  respect  to  NPA's  request  for 
clarificaticm  of  the  applicability  of  the 
effective  dpte,  FDA  advises  that  the 
January  1, 1998,  effective  date  for 
fortification  of  standardized  enriched 
grain  products  applies  to  the  date  such 
products  a^  initially  introduced  into 
interstate  Commerce.  FDA  does  not 
agree  withithe  NPA  suggestion  that  the 


effective  date  should  be  tied  to  the  date 
that  products  are  labeled.  The  agency 
has  for  many  years  used  the  date  of 
initial  introduction  into  interstate 
commerce  as  the  effective  date  for 
compliance  with  regulations.  Using  the 
date  of  initial  introduction  into 
interstate  commerce  is  a  more  efficient 
enforcement  approach  because  this  date 
is  easier  to  determine  (e.g.,  from 
shipping  documents)  than  the  date  the 
food  was  labeled  (itom  manufacturers' 
records).  Even  though  the  effective  date 
established  by  the  1990  amendments 
was  the  date  on  which  the  label  was 
applied  to  the  food,  there  is  no 
indication  in  that  law  or  its  legislative 
history  that  Congress  intended  that 
provision  to  change  FDA's  approach  to 
effective  dates  for  other  labeling 
requirements  firom  the  one  the  agency 
has  traditionally  used. 
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The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  E>rug  Administration,  12420 
Parklawn  Dr.,  rm.  1-23,  Rockville,  MD 
20857,  and  may  be  seen  by  ihterested 
persons  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

1.  Centers  for  Disease  Control  and 
Prevention,  "Recommendations  for  the  Use 
of  Folic  Acid  to  Reduce  the  Number  of  Cases 
of  Spina  Bifida  and  Other  Neural  Tube 
Defects,"  in  Morbidity  and  Mortality  Weekly 
Reports,  Al.\-7, 1992. 

2.  Kinnaird,  ]ula ).,  letter  to  F.  Edward 
Scarforough,  April  18, 1996. 

3.  Howse,  Jennifer  L.,  letter  to  Secretary 
Donna  Shalala,  May  23. 1996. 

Dated:  August  23, 1996. 
William  K.  Hubbard, 

Associate  Commissioner  for  Policy 

Coordination. 

(PR  Doc.  96-22606  Filed  9-04-96;  8:45  am] 

BtLUNQ  CODE  41S0-01-F 


21  CFR  Part  177 

[Docket  No.  84F-0330] 

Indirect  Food  Additives:  Polymers 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  a  copolymer  of  ethyl 
acrylate,  methyl  methacrylate,  and 
methacrylamide  in  combination  with 
melamine-formaldehyde  resin  as  a 
coating  for  polyethylene  phthalate  films 
intended  for  use  in  contact  with  food. 


This  action  is  in  response  to  a  petition 
filed  by  IQ  Americas,  Inc. 

DATES:  Effective  September  5, 1996; 
written  objections  and  requests  for  a 
hearing  by  October  7, 1996. 

ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Parklawn  Dr.,  rm.  1-23, 
Rockville.  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mitchell  Cheeseman,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
217),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204, 
202-418-3083. 

SUPPLEMENTARY  INFORMATION: 
I.  Introduction 

In  a  notice  published  in  the  Federal 
Register  of  October  26, 1984  (49  FR 
43111),  FDA  annoimced  that  a  food 
additive  petition  (FAP  4B3786)  had 
been  filed  by  IQ  Americas,  Inc., 
Wihnington,  DE  19897.  The  petition 
proposed  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  a  copolymer  of  ethyl 
acrylate,  methyl  methacrylate,  and 
methacrylamide  in  combination  with 
melamine-formaldehyde  resin  for  use  in 
contact  with  food  in  coatings  for 
polyethylene  phthalate  films  as  defined 
by  §  177.1630(a)  (21  CFR  177.1630(a)). 

In  its  evaluation  of  the  safety  of  this 
additive,  FDA  has  reviewed  the  safety  of 
the  additive  itself  and  the  chemical 
impurities  that  may  be  present  in  the 
additive  resulting  from  its 
manufacturing  process.  Although  the 
additive  itself  has  not  been  shown  to 
cause  cancer,  it  has  been  found  to 
contain  minute  amounts  of  unreacted 
ethyl  acrylate,  1,4-dioxane,  and  ethylene 
oxide,  all  of  which  are  carcinogenic 
impurities  resulting  from  the 
manufacture  of  the  additive.  Residual 
amounts  of  reactants  and  manufacturing 
aids,  such  as  ethyl  acrylate,  1,4-dioxane, 
and  ethylene  oxide,  are  commonly       : 
found  as  contaminants  in  chemical 
products,  including  food  additives. 

n.  Determination  of  Safety 

Under  the  so-called  "general  safety 
clause"  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  (21  U.S.C. 
348(c)(3)(A),  a  food  additive  cannot  be 
approved  for  a  particular  use  unless  a 
fair  evaluation  of  the  data  available  to 
FDA  establishes  that  the  additive  is  safe 
for  that  use.  FDA's  food  additive 
regulations  (21  CFR  170.3(i))  define  safe 
as  "a  reasonable  certainty  in  the  minds 
of  competent  scientists  that  the 
substance  is  not  harmful  under  the 
intended  conditions  of  use." 
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The  food  additives  anticancer  or 
Delaney  clause  of  the  act  (21  U.S.C. 
348(c)(3)(A))  provides  that  no  food 
additive  shall  be  deemed  safe  if  it  is 
found  to  induce  cancer  when  ingested 
by  man  or  animal.  Importantly, 
however,  the  Delaney  clause  applies  to 
the  additive  itself  and  not  to  impurities 
in  the  additive.  That  is,  where  an 
additive  itself  has  not  been  shown  to 
cause  cancer,  but  contains  a 
carcinogenic  impurity,  the  additive  is 
properly  evaluated  under  the  general 
safety  clause  using  risk  assessment 
procedures  to  determine  whether  there 
is  a  reasonable  certainty  that  no  harm 
will  result  from  the  proposed  use  of  the 
additive,  Scott  v.  FDA,  728  F.2d  322 
(6th  Qr.  1984). 

m.  Safety  of  Petitioned  Use  of  the 
Additive 

FDA  estimates  that  the  petitioned  use 
of  the  additive,  a  copolymer  of  ethyl 
acrylate,  methyl  methacrylate,  and 
methacrylamide  in  combination  with 
melamine-formaldehyde  resin,  will 
result  in  exposLire  to  the  additive  of  no 
greater  than  50  parts  per  billion  (ppb)  in 
the  daily  diet  (Ref.  1). 

FDA  does  not  ordinarily  consider 
chronic  toxicological  testing  to  be 
necessary  to  determine  the  safety  of  an 
additive  whose  use  will  result  in  such 
low  exposure  levels  (Ref.  2),  and  the 
agency  has  not  required  such  testing 
here.  However,  the  agency  has  reviewed 
the  available  toxicological  data  on  the 
additive  and  has  determined  that  these 
data  support  the  safety  of  the  additive 
under  the  intended  conditions  of  use. 

FDA  has  evaluated  the  safety  of  this 
additive  under  the  general  safety  clause, 
considering  all  available  data  and  using 
risk  assessment  procedures  to  estimate 
the  upper-bound  limit  of  lifetime  risk 
presented  by  the  carcinogenic  chemicals 
that  may  be  present  as  impurities  in  the 
additive.  This  risk  evaluation  of  the 
carcinogenic  impurities  has  two  aspects: 
(1)  Assessment  of  the  worst-case 
exposure  to  the  impurities  from  the 
proposed  use  of  the  additive;  and  (2) 
extrapolation  of  the  risk  observed  in  the 
animal  bioassays  to  the  conditions  of 
probable  exposure  to  hiunans. 

A.  Ethyl  Acrylate 

fDA  has  estimated  the  hypothetical 
worst-case  exposiu«  to  ethyl  acrylate 
from  the  petitioned  use  of  the  additive 
in  coatings  for  polyethylene  phthalate 
films  to  be  8  parts  per  trillion  (ppt)  of 
the  daily  diet  or  24  nanograms  per 
person  per  day  (ng/person/day)  (Refs.  1 
and  3).  The  agency  used  data  from  the 
National  Toxicology  Program  report 
(No.  259:1986),  a  bioassay  on  ethyl 
acrylate,  to  estimate  the  upper-bound 


level  of  lifetime  hiunan  risk  from 
exposure  to  this  chemical  stemming 
from  the  proposed  use  of  the  additive 
(Ref.  4).  The  results  of  the  bioassay 
demonstrated  that  ethyl  acrylate  was 
carcinogenic  for  rats  and  mice  under  the 
conditions  of  the  study.  The  test 
material  induced  squamous  cell 
neoplasms  in  both  sexes  of  F344/N  rats 
and  B6C3F1  mice  when  administered  by 
gavage  in  com  oil. 

Based  on  the  estimated  worst-case 
exposure  to  ethyl  acrylate  of  24  ng/ 
person/day,  FDA  estimates  that  the 
upper-bound  limit  of  individual  lifetime 
risk  from  exposure  to  ethyl  acrylate 
horn  the  use  of  the  subject  additive  is 
1.9  x  10-9  (or  2  in  1  billion)  (Ref.  5). 
Because  of  the  niunerous  conservative 
assumptions  used  in  calculating  the 
exposure,  the  actual  lifetime-averaged 
individual  exposure  to  ethyl  acrylate  is 
expected  to  be  substantially  less  than 
the  worst-case  exposure,  and  therefore, 
the  calculated  upper-bound  limit  of  risk 
would  be  less.  Thus,  the  agency 
concludes  that  there  is  a  reasonable 
certainty  that  no  harm  from  exposure  to 
ethyl  acrylate  would  result  from  the 
proposed  use  of  the  additive. 

B.  Ethylene  Oxide 

FDA  has  estimated  the  hypothetical 
worst-case  exposure  to  ethylene  oxide 
from  the  petitioned  use  of  the  additive 
in  coatings  for  polyethylene  phthalate 
films  to  be  0.04  ppt  of  the  daily  diet  or 
0.12  ng/person/day  (Refs.  1  and  3).  The 
agency  used  data  from  a  carcinogenesis 
bioassay  on  ethylene  oxide,  conducted 
for  the  Institute  of  Hygiene,  University 
of  Mainz,  Germany,  to  estimate  the 
upper-bound  level  of  lifetime  human 
risk  from  exposiu^  to  this  chemical 
stemming  from  the  proposed  use  of  the 
additive  (Ref.  6).  The  results  of  the 
bioassay  on  ethylene  oxide 
demonstrated  that  the  material  was 
carcinogenic  for  female  rats  under  the 
conditions  of  the  study.  The  test 
material  caused  significantly  increased 
incidence  of  squamous  cell  carcinomas 
of  the  forestomach  and  carcinoma  in 
situ  of  the  glandular  stomach. 

Based  on  the  estimated  worst-case 
exposure  to  ethylene  oxide  of  0.12  ng/ 
person/day,  FDA  estimates  that  the 
upper-bound  limit  of  individual  lifetime 
risk  from  exposure  to  ethylene  oxide 
from  the  use  of  the  subject  additive  is 
2.2  X  lO'o  (or  2  in  10  billion)  (Ref.  5). 
Because  of  the  numerous  conservative 
assumptions  used  in  calculating  the 
exposure,  the  actual  Ufetime-averaged 
individual  exposure  to  ethylene  oxide  is 
expected  to  be  substantially  less  than 
the  worst-case  exposure,  and  therefore, 
the  calculated  upper-bound  limit  of  risk 
would  be  less.  Thus,  the  agency 


concludes  that  there  is  a  reasonable 
certainty  that  no  harm  from  exposiu^  to 
ethylene  oxide  woiUd  result  from  the 
proposed  use  of  the  additive. 

C.  1,4-Dioxane 

FDA  has  estimated  the  hypothetical 
worst-case  exposure  to  1,4-dioxane  bom 
the  petitioned  use  of  the  additive  in 
coatings  for  polyethylene  phthalate 
films  to  be  0.04  ppt  of  the  daily  diet  or 
0.12  ng/person/day  (Refs.  1  and  3).  The 
agency  used  data  from  a  carcinogenesis 
bioassay  on  1.4-dioxane,  conducted  by 
the  National  Cancer  Institute,  to 
estimate  the  upper-bound  lifetime 
human  risk  from  exposure  to  this 
chemical  stemming  fit>m  the  proposed 
use  of  the  additive  (Ref.  7).  The  results 
of  the  bioassay  on  1,4-dioxane 
demonstrated  that  the  material  was 
carcinogenic  for  female  rats  under  the 
conditions  of  the  study.  The  test 
material  caused  significantly  increased 
incidence  of  squamous  cell  carcinomas 
and  hepatocellular  tumors  in  female 
rats. 

Based  on  the  estimated  worst-case 
exposure  to  1,4-dioxane  of  0.12  ng/ 
person/day,  FDA  estimates  that  the 
upper-bound  limit  of  individual  lifetime 
risk  from  exposure  to  1,4-dioxane  from 
the  use  of  the  subject  additive  is  4.2  x 
10-'2  (or  4  in  1  trillion)  (Ref.  5).  Because 
of  the  numerous  conservative 
assumptions  used  in  calculating  the 
exposure,  the  actual  lifetime-averaged 
individual  exposure  to  1,4-dioxane  is 
expected  to  be  substantially  less  than 
the  worst-case  exposure,  and  therefore, 
the  calculated  upper-bound  limit  of  risk 
would  be  less.  Thus,  the  agency 
concludes  that  there  is  a  reasonable 
certainty  that  no  harm  from  exposure  to 
ethylene  oxide  would  result  from  the 
proposed  use  of  the  additive. 

D.  Formaldehyde 

FDA's  review  of  the  subject  petition 
indicates  that  the  additive  may  contain 
trace  amounts  of  formaldehyde  as  an 
impurity.  The  potential  carcinogenicity 
of  formaldehyde  was  reviewed  by  the 
Cancer  Assessment  Committee  (the 
Committee)  of  FDA's  Center  for  Food 
Safety  and  Applied  Nutrition.  The 
Conunittee  noted  that  for  many  years 
formaldehyde  has  been  knovm  to  be  a 
carcinogen  by  the  inhalation  route,  but 
it  concluded  that  these  inhalation 
studies  are  not  appropriate  for  assessing 
the  potential  carcinogenicity  of 
formaldehyde  in  food.  The  Committee's 
conclusion  was  based  on  the  fact  that 
the  route  of  administration  (inhalation) 
is  not  relevant  to  the  safety  of 
formaldehyde  residues  in  food  and  the 
fact  that  tumors  were  observed  only 
locally  at  the  portal  of  entry  (nasal 
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t\irbinates)i  In  addition,  the  agency  has 
received  literature  reports  of  two 
drinking  water  studies  on 
formaldehyde:  (1)  A  preliminary  report 
of  a  carciniigenicity  study  purported  to 
be  positive  by  Soffritti  et  al.  (1989), 
conducted  in  Bologna,  Italy  (Ref.  8)  and 
a  negative  4tudy  by  Til  et  al.  (1989), 
conducted  in  The  Netherlands  (Ref.  9). 
The  Committee  reviewed  both  studies 
and  conclujied,  concerning  the  Soffritti 
study,  "•  *  *  that  data  reported  were 
unreliable  $nd  could  not  be  used  in  the 
assessment  of  the  oral  carcinogenicity  of 
formaldehyde"  (Ref.  10).  This 
conclusion  lis  based  on  a  lack  of  critical 
detail  in  the  study,  questionable 
histopathologic  conclusions,  and  the 
use  of  unusual  nomenclature  to  describe 
the  tumors.  Based  on  the  Committee's 
evaluation,  the  agency  has  determined 
that  there  is  no  basis  to  conclude  that 
formaldehyde  is  a  carcinogen  when 
ingested. 

E.  Need  for  Specifications 

The  agency  has  also  considered 
whether  specifications  are  necessary  to 
control  the  emoimt  of  ethyl  aery  late, 
ethylene  o)^de,  and  1 ,4-dioxane  present 
as  impurities  in  the  additive.  The 
agency  find^  that  specifications  are  hot 
necessary  f^r  the  following  reasons:  (1) 
Because  of  ihe  low  level  at  which  ethyl 
acrylate,  ethylene  oxide,  and  1,4- 
dioxane  may  be  expected  to  remain  as 
impurities  Allowing  production  of  the 
additive,  thte  agency  would  not  expect 
the  impurities  to  become  components  of 
food  at  other  than  extremely  small 
levels;  and  (2)  the  upper-bound  Umits  of 
lifetime  risk  from  exposure  to  the 
impurities,  ieven  under  worst-case 
assumptions,  are  very  low,  in  the  range 
of  less  thanJ4  in  1  trilhon  to  2  in  1 
billion. 

IV.  Conclusion 

FDA  has  ^valuated  data  in  the 
petition  ana  other  relevant  material.  The 
agency  concludes  that  the  proposed  use 
of  the  additive  in  coating  polyethylene 
phthalate  fi^s  is  safe,  that  it  will 
achieve  its  intended  technical  effect, 
£lnd  that  th^  regulations  in  §  177.1630 
should  be  atnended  as  set  forth  below. 

hi  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
documents  uiat  FDA  considered  and 
reUed  uponi  in  reaching  its  decision  to 
approve  th^  petition  are  available  for 
inspection  ^t  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  infcrmation  contact  person 
listed  abovd  As  provided  in  §  171.1(h), 
the  agency  ^11  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 


making  the  documents  available  for 
inspection. 

V.  Environmental  Impact 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

VI.  R^rences 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  p>ersons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

1.  Memorandum  dated  September  20, 
1984,  from  the  Food  Additive  Chemistry 
Evaluation  Branch  (HFF-458),  to  the 
Petitions  Control  Branch  (HFF-334),  entitled 
"FAP  4B3786-ia  Americas,  Inc.  Copolymer 
coating  for  polyethylene  phthalate  films 
complying  with  §  177.1630(c).  Submission 
dated  7/30/84  (Rohm  &  Haas)."      • 

2.  Kokoskl,  C.  J.,  "Regulatory  Food 
Additive  Toxicology"  in  "Chemical  Safety 
Regulation  and  Compliance,"  edited  by  F. 
Homburger,  and  J.  K.  Marquis,  S.  Kaiger, 
New  York,  pp.  24-33.  1985. 

3.  Memorandum  dated  October  30. 1992, 
from  the  Food  and  Color  Additives  Review 
Section  (HFF-415),  to  the  Indirect  Additives 
Branch  (HFF-335),  concerning  FAP 
4B3786 — la  Americas,  Inc. — exposures 
acrylamide  and  methacrylamide,  ethyl 
acrylate,  and  formaldehyde. 

4.  "Carcinogenesis  Studies  of  Ethyl 
Acrylate  (CAS  Reg.  No.  140-88-5)  in  F-344/ 
N  Rats  and  B6C3Fi  Mice"  (gavage  studies). 
National  Toxicology  Program,  Technical 
Report  Series,  No.  259.  December  1986. 

5.  Memorandum,  "Report  of  the 
Quantitative  Risk  Assessment  Conunittee," 
July  1, 1993. 

6.  Dunkelberg,  H.,  "Carcinogenicity  of 
Ethylene  Oxide  and  1,2-Propylene  Oxide 
Upon  Intragastric  Administration  to  Rats," 
British  Journal  of  Cancer,  46:924-933, 1982. 

7.  "Bioassay  of  1 ,4-Dioxane  for  Possible 
Carcinogenicity,"  National  Cancer  Institute. 
Na-CG-TR-80. 1978. 

8.  Soffiitti,  M.,  C.  Maltoni,  F.  Maffei,  and 
R.  Biagi,  "Formaldehyde:  An  Experimental 
Multipotential  Carcinogen,"  Toxicology  and 
Industrial  Health,  vol.  5,  No.  5:699-730, 
1989. 

9.  Til,  H.  P.,  R.  A.  Woutersen,  V.  J.  Feron, 
V.  H.  M.  Hollanders.  H.  E.  Falke,  and  J.  J. 
Clary,  "Two- Year  Drinking-Water  Study  of 
Formaldehyde  in  Rats,"  Food  Chemical 
Toxicology,  vol.  27,  No.  2,  pp.  77-87,  1989. 

10.  Memorandum  of  Conferences 
concerning  "Formaldehyde,"  Meeting  of  the 
Cancer  Assessment  Committee.  FDA,  April 
24, 1991.  and  March  4. 1993. 


VQ.  Objections 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  October  7,  1996,  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  fot 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  177 

Food  additives.  Food  packaging. 

Therefore,  imder  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  177  is 
amended  as  follows: 

PART  177— INDIRECT  FOOD 
ADDITIVES:  POLYMERS 

1.  The  authority  citation  for  21  CFR 
part  177  continues  to  read  as  follows: 

Authority:  Sees.  201, 402, 409.  721  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C.  321,  342,  348,  379e). 

2.  Section  177.1630  is  amended  in 
paragraph  (e)(4)  by  alphabetically 
adding  a  new  substance  to  paragraph 
(iii)  in  the  "List  of  Substances  and 
Limitations"  to  read  as  follows: 


Polyettiytene  phthalate 


§177.1630 
polymers. 

•  *        *        *        • 

(e)  •  *  • 
(4)  *  *  * 

List  of  Substances  and  Limitations 

*  *         *         *         • 

(iii)  *  *  * 
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Acrylic  copolymers  (CAS  Reg.  No.  30394- 
86-6):  Prepared  by  reaction  of  ethyl 
acrylate  (CAS  Reg.  No.  140-88-5).  methyl 
methacrylate  (CAS  Reg.  No.  80-62-6).  and 
methyacrylamide  (CAS  Reg.  No.  79-3&-0) 
blended  with  melamine-formaldehyde 
resin  (CAS  Reg.  No.  68002-20-0).  For  use 
in  coatings  for  polyethylene  phthalate 
films  complying  with  paragraph  (a)  of  this 
section.  .    ' 


Dated:  August  23, 1996. 
William  K.  Hubbard, 

Associate  Commissioner  for  Policy 

Coordination. 

[FR  Doc.  96-22695  Filed  9-4-96;  8:45  am] 

BILUNQ  CODE  41«>-01-F 


21  CFR  Part  520 

Oral  Dosage  Form  New  Animal  Drugs; 
Sulfadimethoxine/Ormetoprim  Tablets 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by  Pfizer, 
Inc.  The  approved  NADA  provides  for 
oral  use  of  sulfadimethoxine/ 
ormetoprim  tablets  in  dogs  for  the 
treatment  of  certain  bacterial  skin  and 
soft  tissue  infections  (wounds  and 
abscesses).  The  supplement  adds  the 
treatment  of  certain  bacterial  luinary 
tract  infections.  This  product  is  limited 
to  veterinary  prescription  use. 
EFFECTIVE  DATE:  September  5, 1996 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  K.  Woods,  Center  for  Veterinary 
Medicine  (HFV-114),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855,  301-594-1617. 
SUPPt-EMENTARY  INFORMATION:  Pfizer, 
Inc.,  235  East  42d  St.,  New  York,  NY 
10017,  filed  supplemental  NADA  100- 
929,  which  provides  for  oral  use  of 
Primor®  (sulfadimethoxine/ 
ormetoprim)  tablets  in  dogs  for  the 
treatment  of  urinary  tract  infections 
caused  by  Escherichia  colt. 
Staphylococcus  spp.,  and  Proteus 
mirabilis  susceptible  to  the  combination 
of  sulfadimethoxine/ormetoprim  in 
addition  to  its  approved  use  for  skin  and 
soft  tissue  infections  (wounds  and 
abscesses)  caused  by  strains  of  5.  aureus 
and  E.  coli  susceptible  to 
sulfadimethoxine/ormetoprim.  This 
product  is  limited  to  use  by  or  on  the 
order  of  a  licensed  veterinarian.  The 
supplement  is  approved  as  of  August  5, 
1996,  and  the  regulations  are  amended 
in  21  CFR  520.2220d  to  reflect  the 


approval.  The  basis  of  approval  is 
discussed  in  the  freedom  of  information 
summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  part  20  (21 
CFR  part  20)  and  §  514.1  l(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)),  a  summary  of 
safety  and  e^ectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  E)ockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23.  Rockville,  MD  20857,  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Under  section  512(c)(2)(F)(iii)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360b(c)(2)(F)(iii)),  this 
supplemental  approval  qualifies  for  3 
years  of  marketing  exclusivity  l)eginning 
August  5, 1996,  because  the  supplement 
contains  reports  of  new  clinical  or  field 
investigations  (other  than 
bioequivalence  or  residue  studies) 
essential  to  the  approval  and  conducted 
or  sponsored  by  the  applicant. 
Marketing  exclusivity  applies  only  to 
use  in  treating  urinary  tract  infections. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  520 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  520  is  amended  as  follows: 

PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360b). 

§S2a2220d    [Amended] 

2.  Section  520.2220d 
Sulfadimethoxine-ormetoprim  tablets  is 
amended  in  paragraph  (c)(2)  by  adding 
the  phrase  "and  urinary  tract  infections 
caused  by  Escherichia  coli, 
Staphlococcus  spp.,  and  Proteus 
mirabilus"  after  "Escherichia  coif  . 


Dated:  August  23, 1996. 
Stephen  F.  Sundlof, 

Director,  Center  for  Veterinary  Medicine. 
(FR  Doc.  96-22694  Filed  9-4-96;  8:45  am] 

MLUNO  coot  41MM>1-F 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parts  1  and  602 
[TD8029] 

Furnishing  Statements  Required  With 
Respect  to  Certain  Substitute 
Payments;  Correction 

AGENCY:  Internal  Revenue  Services 

(IRS),  Treasury. 

ACTION:  Correcting  amendment. 

SUMMARY:  This  document  contains  a 
correction  to  final  regulations  (TD 
8029),  which  were  published  in  the 
Federal  Register  on  Wednesday,  June  5, 
1985  (50  FR  23676)  relating  to 
statements  required  to  be  himished  by 
brokers  and  information  returns  of 
brokers. 

EFFECTIVE  DATE:  June  5, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Welch.  (202)  622-4910,  (not  a 
toll-free  number). 

SUPPt.EMENTARY  INFORMATION: 

Background 

The  final  regulations  that  are  the 
subject  of  this  correction  are  under 
sections  6042,  6045  and  6049  of  the 
Internal  Revenue  Code. 

Need  for  Correction 

The  final  regulations  (TD  8029) 
omitted  instructions  to  remove 
§  1.6045-2T  and  the  entry  for  the  0MB 
control  niunber.  It  is  the  intent  of  this 
document  to  make  these  removals  as  of 
the  publication  of  the  final  regulations. 

List  of  Subjects 

26  CFR  Part  1 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Correcting  Amendment  to  Regulations 

Accordingly,  26  CFR  parts  1  and  602 
are  corrected  by  making  the  following 
correcting  amendments: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 


( 
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iti.  26  U.S. 


Authoril]|:  26  U.S.C  7805  *  *  • 

$1.6045-Z1^    tRemoved] 
Par.  2.  Section  1.6045-2T  is  removed. 

PART  602— OMB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  3.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 

Authorit]!^  26  U.S.C  7805. 

$602,101    (Amended] 

Par.  4.  sjsction  602.101(c)  is  amended 
by  removii^g  the  entry  for  §  1.6045-2T 
from  the  t4>le. 
Cynthia  E.  (^rigsby. 

Chief,  Regulptions  Unit,  Assistant  Chief 
Counsel  (Cdrporate). 

IFR  Doc.  96^22592  Filed  9-4-96;  8:45  a.m.) 
MUJNQ  COOe4S30-01-M 


DEPARTICNT  OF  JUSTICE 

28  CFR  Part  0 
[DEA-136q 

Redelegation  of  Functions;  Delegation 
of  Authority  to  Drug  Enforcement 
Administration  Official 

AGENCY:  Department  of  Justice. 
ACTION:  Final  rule. 


rfr 


SUMMARY:  ynder  delegated  authority, 
the  Deputy  Administrator  of  the  Drug 
Enforcemetit  Administration  (DEA), 
Department  of  Justice,  is  amending  the 
Appendix  to  Subpart  R  of  the  Justice 
Department  regulations  to  make  a 
technical  correction  to  reflect  a  change 
in  the  position  classiRcation  series  for 
DEA  Diversion  Investigators. 
EFFECTIVE  QATE:  September  5,  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  G. 
Thomas  Gitchel,  Chief,  Liaison  and 
Policy  Section,  Office  of  Diversion 
Control,  Dijug  Enforcement 
Administration,  Washington,  D.C. 
20537,  Telephone  (202)  307-7297. 
SUPPLEMENTARY  INFORMATION:  On 
October  1,  il995.  Drug  Enforcement 
Administration  Diversion  Investigators 
were  converted  from  the  Office  of 
Personnel  Management  position 
classification  series  1810  to  series  1801. 
Section  3(hJ  of  the  Appendix  to  Subpart 
R  is  being  ^mended  to  reflect  that 
change  by  Removing  the  reference  to 
series  ISlUand  replacing  it  urith  series 
1801.  I 

The  Depnty  Administrator  certifies 
that  this  action  will  have  no  impact 
upon  entities  whose  interests  must  be 
considered!  under  the  Regulatory 
Flexibility  j(\ct  (5  U.S.C.  601).  Pursuant 
to  ExecutivJB  Order  12866,  this  is  not  a 


significant  regulatory  action  since  it 
relates  only  to  the  organization  of 
functions  within  DEA.  Accordingly,  it 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget  and  does  not 
require  certification  under  Executive 
Order  12778.  This  action  has  been 
analyzed  in  accordance  with  Executive 
Order  12616.  It  has  been  determined 
that  this  matter  has  no  federalism 
implications  which  would  require 
preparation  of  a  federalism  assessment. 

List  of  Subjects  in  28  CFR  Part  0 

Authority  Delegations  (Govenunent 
Agencies),  Organizations  and  functions 
(Government  Agencies). 

For  the  reasons  set  forth  above,  and 
pursuant  to  the  authority  vested  in  the 
Deputy  Administrator  of  the  Drug 
Enforcement  Administration  by  28  CFR 
0.100  and  0.104,  and  21  U.S.C.  871.  title 
28  of  the  Code  of  Federal  Regulations, 
part  0,  appendix  to  subpart  R, 
Redelegation  of  Functions,  is  amended 
as  follows: 

PART  0— ORGANIZATION  OF  THE 
DEPARTMENT  OF  JUSTICE 

1.  The  authority  citation  for  part  0 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301:  28  U.S.C  509, 
510,  515-519. 

2.  In  the  Appendix  to  subpart  R, 
Section  3(b)  remove  the  words  "series 
1810"  and  replace  them  with  the  words 
"series  1801". 

Dated:  August  28, 1996. 
Stephen  H.  Greene, 
Deputy  Administrator. 
IFR  Doc.  96-22707  Filed  9-4-96;  8:45  am] 

BlUJNaCOOC  44tO-0»-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38CFRPart4 
RIN  2900-AE94 

Schedule  for  Rating  Disabilities; 
Respiratory  System 

agency:  Department  of  Veterans  Affairs. 
ACTION:  Final  rule. 

SUMMARY:  This  document  amends  that 
portion  of  the  Department  of  Veterans 
Affairs  (VA)  Schedule  for  Rating 
Disabilities  that  addresses  the 
Respiratory  System.  The  intended  effect 
of  this  action  is  to  update  the  respiratory 
portion  of  the  rating  schedule  to  ensure 
that  it  uses  ciurent  medical  terminology 
and  unambiguous  criteria,  and  that  it 
reflects  medical  advances  which  have 
occurred  since  the  last  review. 


DATES:  This  amendment  is  effiective 
October  7, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Caroll  McBrine,  M.D.,  Consultant, 
Regulations  Staff  (213A),  Compensation 
and  Pension  Service,  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW, 
Washhigton  DC  20420,  (202)  273-7210. 
SUPPt.EMENTARY  INFORMATION:  As  part  of 
its  first  comprehensive  review  of  the 
rating  schedule  since  1945,  VA 
published  a  proposal  to  amend  38  CFR 
4.96  and  4.97,  which  address  the 
respiratory  system.  The  proposal  was 
published  in  the  Federal  Register  of 
January  19, 1993  (58  FR  4962-69). 
Interested  persons  were  invited  to 
submit  written  comments  on  or  before 
March  22, 1993.  We  received  comments 
from  Paralyzed  Veterans  of  America, 
Disabled  American  Veterans,  Veterans 
of  Foreign  Wars,  the  American  Legion, 
several  VA  employees,  and  one  member 
of  the  general  public. 

One  commenter  suggested  a  need  for 
a  zero  percent  level  for  all  conditions. 

On  October  6, 1993,  VA  revised  its 
regulation  addressing  the  issue  of  zero 
percent  evaluations  (38  CFR  4.31)  to 
authorize  assignment  of  a  zero  percent 
evaluation  for  any  disability  in  the 
rating  schedule  when  minimum 
requirements  for  a  compensable 
evaluation  are  not  met.  In  general,  that 
regulatory  provision  precludes  the  need 
for  zero  percent  criteria  for  every 
condition.  VA  believes  that  it  is  useful 
to  include  a  zero  percent  evaluation 
only  if  it  is  necessary  to  give  the  rating 
board  clear  and  unambiguous 
instructions  on  rating  where  it  might 
otherwise  be  unclear  whether 
commonly  occiuring  minor  findings 
warrant  a  zero  percent  or  higher 
evaluation. 

One  commenter  suggested  that  the 
proposed  revision  would  discriminate 
against  veterans  whose  initial 
evaluations  would  be  assigned  under  a 
new  and  deliberalized  schedule. 

Significant  medical  advances  have 
occurred  since  the  last  comprehensive 
review  of  the  rating  schedule,  and  it  is 
appropriate  to  take  these  advances  into 
account  in  revising  the  rating  schedule. 
Doing  so  is,  in  fact,  one  of  the  primary 
reasons  for  conducting  this  review.  In 
our  judgment,  veterans  will  not  be 
discriminated  against  by  having  their 
disabilities  evaluated  under  criteria 
which  reflect  the  effects  of  those 
medical  advances.  For  veterans 
evaluated  under  the  former  criteria. 
Congress  amended  38  U.S.C.  1155  to    . 
prohibit  a  reduction  in  a  veteran's 
disability  rating  because  of  a 
readjustment  of  the  rating  schedule 
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unless  an  improvement  in  the  disability 
has  been  shown. 

One  commenter  stated  that  rating 
schedule  revisions  appear  to  be  based 
on  optimum  success  in  overcoming  the 
effects  of  disease  rather  than  average 
impairment. 

VA  disagrees.  38  U.S.C.  1155  directs 
that  "ratings  shall  be  based,  as  far  as 
practicable,  upon  the  average 
impairments  of  earning  capacity 
resulting  horn  such  injuries  in  civil 
occupations."  The  word  "average,"  as 
used  in  the  statute,  refers  to  the  "usual 
or  normal  kind,  amount,  quantity,  rate, 
etc."  ("Webster's  New  World 
Dictionary,"  Third  College  Edition).  To 
the  extent  possible,  we  have  based  our 
changes  on  average  or  usual  or  normal 
courses  of  disease  and  recovery. 

The  previous  schedule  provided  a 
two-year  period  of  total  evaluation 
following  the  cessation  of  treatment  for 
malignant  neoplasms  of  the  respiratory 
tract  (DC  6819).  As  with  malignant 
neoplasms  in  other  revised  sections  of 
the  rating  schedule,  we  proposed  that  a 
100-percent  rating  continue  following 
the  cessation  of  surgical,  X-ray, 
antineoplastic  chemotherapy  or  other 
therapeutic  procedure,  with  a 
mandatory  examination  six  months 
following  cessation  of  treatment.  Before 
any  change  in  evaluation  based  upon 
the  examination  can  be  made,  the 
provisions  of  §  3.105(e)  must  be 
implemented,  and  evaluation  is  made 
on  residuals  if  there  has  been  no 
metastasis  or  recurrence.  We  received  a 
number  of  comments  about  that 
proposed  change.  One  commenter  said 
that  six  months  is  not  a  long  enough 
convalescence. 

We  believe  that  an  examination  six 
^months  following  the  cessation  of 
treatment  affords  sufficient  time  for 
convalescence  and  stabilization  of 
residuals,  particularly  since  the  rule 
requires  only  an  examination,  not  a 
reduction,  at  that  time.  If  the  results  of 
that  or  any  subsequent  examination 
warrant  a  reduction  in  evaluation,  the 
reduction  will  be  implemented  under 
the  provisions  of  38  CFR  3.105(e), 
which  require  a  60-day  notice  before  VA 
reduces  an  evaluation  and  an  additional 
60-day  notice  before  the  reduced 
evaluation  takes  effect.  The  revised 
procedure,  by  requiring  an  examination, 
will  not  only  assure  that  all  residuals 
are  documented,  but  also  that  the 
veteran  receives  timely  notice  of  any 
proposed  action  and  an  expanded 
opportunity  to  present  evidence 
showing  that  the  proposed  action 
should  not  be  taken  or  should  be 
mitigated.  In  our  judgment,  this  method 
will  better  ensure  that  actual  residual 
disabilities  and  recuperation  times  are 


taken  into  account  because  they  will  be 
dociunented  on  the  required 
examination,  and  the  veteran  will  have 
better  opportimities  to  present  evidence 
demonstrating  the  current  level  of 
disabilities. 

We  have  revised  the  note  under  DC 
6819  for  the  sake  of  clarity  and 
consistency.  We  have  added  to  the  note 
a  direction  to  rate  on  residuals,  if  there 
has  been  no  local  recurrence  or 
metastasis,  in  order  to  make  these 
provisions  consistent  with  the  revised 
provisions  for  malignancies  of  the 
genitourinary  system.  This  is  not  a 
substantive  change. 

One  commenter  felt  that  applying 
§  3.105(e)  will  cause  administrative 
problems  and  will  significantly  lengthen 
the  period  of  a  total  evaluation  when 
claims  are  received  months  or  years 
after  surgery.  He  felt  that  a  retroactive 
increase  to  100  percent  simultaneously 
with  the  initiation  of  due  process  under 
§  3.105(e)  to  determine  the  extent  of 
residual  disability  would  be 
inconsistent.  ^ 

Since  §  3.105(e)  appUes  only  to 
reductions  in  "compensation  payments 
currently  being  made,"  it  does  not  apply 
where  a  total  evaluation  is  assigned  and 
reduced  retroactively. 

When  the  proposed  rule  was 
published,  we  cited  improvements  in 
the  administration  of  chemotherapy  and 
radiation  therapy  as  one  reason  for 
eliminating  a  fixed  convalescent  period. 
One  commenter  requested  that  we 
justify  oiu"  statement  that  chemotherapy 
has  improved. 

While  the  first  effective  drugs  for 
treating  cancer  were  introduced  in  the 
mid  and  late  1940's,  the  results  were 
disappointing  because  responses  were 
incomplete  and  of  short  duration,  and 
doses  were  limited  by  toxicity  ("Cecil 
Textbook  of  Medicine"  1118  (James  B. 
Wyngaarden,  M.D.  et  al.  eds.,  19th  ed. 
1992)).  In  1945  there  was  only  one  drug 
known  to  be  effective — nitrogen 
mustard.  Today  there  are  nearly  50 
chemotherapeutic  agents  in  use.  The 
dose  and  firequency  of  administration  of 
the  newer  agents  often  differ  from  those 
of  earlier  agents,  and  the  actions  of  some 
of  the  newer  agents  are  more  targeted  in 
their  actions,  so  that  side  efi^ects  may  be 
fewer  and  treatment  shorter  than  before. 
In  use  since  the  1960's,  combination 
chemotherapy  has  also  marked  a  turning 
point  in  the  effective  treatment  of 
neoplastic  disease  ("Harrison's 
Principles  of  Internal  Medicine"  1587 
(Jean  D.  Wilson,  M.D.  et  al.  eds.,  12th 
ed.  1991)). 

Another  commenter  stated  that  the 
proposed  changes  in  convalescence 
should  be  justified  by  medical  experts 


or  text  citations  and  that  our  medical 
consultants  should  be  named. 

As  part  of  the  process  of  reviewing  the 
rating  schedule,  we  contracted  with  an 
outside  consultant,  Abt  Associates 
Incorporated,  to  submit 
recommendations  for  revisions  to  those 
portions  of  the  rating  schedule  deaUng 
with  the  respiratory  system.  We  also 
received  advice  and  suggestions  firom 
physicians  in  the  Veterans  Health 
Administration,  and  we  consulted 
standard  medical  and  surgical 
textbooks,  including  "Harrison's 
Principles  of  Internal  Medicine"  (Jean 
D.  Wilson.  M.D.  et  al.  eds..  12th  ed. 
1991),  "Cecil  Textbook  of  Medicine" 
(James  B.  Wyngaarden,  M.D.  et  al.  eds., 
19th  ed.  1992).  and  The  Merck 
Manual."  (16th  ed.  1992).  The 
convalescent  periods  adopted  in  this 
change  represent,  in  our  judgment, 
based  on  sound  medical  advice,  neither 
the  longest  nor  the  shortest  jjeriods  that 
any  individual  patient  might  require  for 
recovery,  but  the  usual  or  normal 
periods  during  which  a  normal  patient, 
under  normal  circumstances,  would  be 
expected  to  recover  from  a  specific 
condition  or  surgical  procedure.  For  the 
unusual  case  where  a  longer 
convalescence  is  needed,  the  provisions 
of  §§  4.29  and  4.30  allow  an  extension 
of  convalescence. 

One  commenter  said  that  the 
reductions  in  the  revision  appear  to  be 
on  a  purely  economic  basis. 

This  review  was  carried  out  from  a 
medical  perspective,  hs  purpose  is  to 
ensure  that  the  rating  schedule  uses 
current  medical  terminology  and 
imambiguous  criteria,  and  that  it  reflects 
medical  advances  which  have  occurred 
since  the  last  review.  Cost  cutting  was 
not  an  issue. 

One  commenter  suggested  that  we 
revise  the  title  of  DC  6522,  allergic 
rhinitis,  to  "allergic  or  vasomotor 
rhinitis"  because  both  conditions 
exhibit  the  same  manifestations  and  are 
at  times  indistinguishable. 

We  agree  and  have  revised  the  title  of 
DC  6522  accordingly. 

Another  commenter,  without  giving 
his  reasons,  suggested  that  we  combine 
DC's  6510  through  6514  (the  codes  for 
chronic  pansinusitis,  ethmoid  sinusitis, 
frontal  sinusitis,  maxillary  sinusitis,  and 
sphenoid  sinusitis)  into  a  single  code  for 
sinusitis. 

Retaining  a  separate  code  for  each  of 
the  sinuses  will  allow  statistical 
tracking  of  disease  of  individual 
sinuses.  Since  the  commenter  gave  no 
reason  for  suggesting  the  change,  and  no 
substantial  advantage  to  either  the 
veteran  or  the  rating  board  is  evident, 
we  have  kept  separate  codes. 
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One  conimenter  felt  that  subjective 
descriptors  like  "marked"  under  DC's 
6522  (allergic  rhinitis),  6523  (chronic 
rhinitis),  and  6516  (laryngitis),  and 
"abundant''  in  DC  6601  (bronchiectasis) 
in  the  proposed  revision  should  be 
eliminated  for  the  sake  of  objectivity- 

VA  agrees,  and  we  have  revised  the 
criteria  acQordingly.  In  some  cases  we 
have  simply  removed  subjective  terms 
such  as  "marked"  and  "mild"  when 
they  did  not  substantively  explain  or 
clarify  the  evaluation  criteria.  In  other 
cases,  we  have  supplied  objective 
definitional  of  terms.  In  still  others, 
establishing  more  objective  and 
imambiguous  criteria  required  greater 
modification  of  the  proposed  criteria, 
and  these  changes  will  be  discussed  . 
under  the  afliscted  diagnostic  codes. 

fai  the  case  of  chronic  laryngitis  (DC 
6516),  removing  "marked"  and 
"moderate*  required  additional  changes 
in  the  criteria  to  distinguish  the  10-  and 
30-p«rcent  levels.  We  proposed  a  ten- 

Eercent  evaluation  for  moderate 
oarseness  with  inflammation  of  cords 
or  mucous  membrane  and  a  thirty- 
percent  evaluation  for  marked 
hoarseness  with  pathological  changes 
such  as  inflammation  of  cords  or 
mucous  membrane,  thickening  ot 
nodules  of  pords,  or  submucous 
infiltration.  We  have  revised  the 
requirements  for  a  ten-percent 
evaluation  to  hoarseness  with 
inflammation  of  cords  or  mucous 
membrane  and  for  a  thirty-percent 
evaluation  to  hoarseness  with 
thickening  or  nodules  of  cords,  polyps, 
submucous  infiltration,  or  pre- 
mahgnant  changes  on  biopsy.  This 
clarifies  the  criteria  for  the  given 
percentages. 

For  seveaal  conditions  with  nasal 
obstruction:  septum,  nasal,  deviation  of 
(DC  6502),  allergic  or  vasomotor  rhinitis 
(DC  6522),  and  bacterial  rhinitis  (DC 
6523),  we  proposed  a  ten-percent 
evaluation  {f  there  is  "mariced" 
interference  with  breathing  space.  We 
replaced  that  subjective  criterion  with 
"more  than  50-percent  obstruction  of 
nasal  passage  on  both  sides  or  complete 
obstruction  on  one  side"  for  a  ten- 
percent  evaluation  in  all  three 
conditions.  This  clarifies  the  criteria  for 
the  given  percentages. 

In  the  general  rating  formula  for 
sinusitis,  the  criteria  included  such 
subjective  terms  as  "severe  symptoms," 
"frequently  incapacitating  recurrences," 
and  "frequfnt  severe  headaches."  We 
proposed  a  100-percent  evaluation  for 
"following  radical  surgery  with  chronic 
osteomyeUtis,  or;  severe  symptoms  after 
repeated  surgeries."  We  proposed  a  30- 
percent  ev^uation  for  "frequently 
incapacitating  recurrences,  and  frequent 


severe  headaches,  and  purulent 
discharge  or  crusting  reflecting 

{>urulence."  We  proposed  a  ten- percent 
evel  for  "infrequent  headaches  with 
discharge  or  crusting  or  scabbing."  We 
have  revised  these  criteria  by  specifying 
the  fr^uency  of  incapacitating  or  non- 
incapacitating  episodes  of  sinusitis  per 
year  and  the  specific  symptoms  for  the 
various  levels.  For  example,  we  changed 
the  criteria  for  a  30-percent  evaluation 
to  a  requirement  for  three  or  more 
incapacitating  episodes  per  year  of 
sinusitis  requiring  prolonged  (lasting 
four  to  six  weeks)  antibiotic  treatment, 
or,  more  than  six  non-incapacitating 
episodes  per  year  of  sinusitis 
characterized  by  headaches,  pain,  and 
purulent  discharge  or  crusting.  The 
change  is  to  clarify  the  criteria. 

One  commenter,  while  agreeing  with 
the  removal  of  ambiguous  words  such  as 
"severe,"  urged  that  the  rules  not  be 
made  too  concrete. 

We  believe  that  providing  clear  and 
objective  criteria  is  the  best  way  to 
assure  that  disabilities  will  be  evaluated 
fairly  and  consistently.  At  the  same  time 
we  are  aware  that  there  must  be  some 
flexibility  in  application  of  the  criteria 
because  patients  do  not  commonly 
present  as  textbook  models  of  disease. 
Rating  boards  are  required  to  assess  all 
the  evidence  of  record  before 
determining  a  disabiUty  evaluation  and 
must  use  their  judgment  in  determining, 
for  example,  which  level  of  evaluation 
is  more  appropriate  when  there  is 
conflicting  information.  Therefore,  no 
matter  how  objective  the  criteria,  an 
element  of  judgment  in  their  apphcation 
remains. 

We  proposed  criteria  for 
bronchiectasis  (DC  6601)  that  included 
"severe"  hemoptysis,  "chronic" 
antibiotic  usage,  and  "chronic 
reciurent"  pneumonia.  One  commenter 
said  that  the  words  "severe,"  "chronic." 
and  "chronic  recurrent"  are  not 
objective  and  that  in  fact  they  are 
unnecessary. 

VA  agrees.  However,  simply 
eliminating  those  adjectives  would  not 
have  left  appropriate  criteria,  so  we 
have  revised  the  criteria  to  make  them 
more  objective.  We  have  specified  the 
required  duration  of  incapacitating 
episodes  of  infection  or  frequency  of 
antibiotic  usage  for  each  level  of 
severity  of  bronchiectasis.  At  the  60- 
and  30-percent  levels,  we  also  provided 
alternative  objective  criteria  based  on 
such  symptoms  as  cough,  purulent 
sputum,  and  weight  loss.  Our  change  is 
to  clarify  the  criteria  for  the  evaluation 
of  brondiiectasis. 

The  previous  schedule  used  a  variety 
of  symptoms,  signs,  and  X-ray  findings 
to  evaluate  pulmonary  diseases.  We 


proposed  that  many  be  evaluated,  at 
least  in  part,  on  criteria  based  on  the 
results  of  pulmonary  function  tests 
(PET'S).  Otae  commenter,  concerned  that 
a  single  set  of  PFT's  on  a  given  day 
might  not  accurately  represent  the 
veteran's  usual  condition, 
recommended  that  VA  place  greater 
emphasis  on  interpreting  examination 
reports  in  light  of  all  evidence  of  record 
and  require  that  test  results  be  reviewed 
by  a  pulmonary  disease  spedaUst  or  by 
the  medical  specialist  on  the  rating 
board. 

Rating  boards  are  required  by  §  4.2  to 
evaluate  all  evidence  of  record  before 
assigning  an  evaluation.  It  is  highly 
unlikely  that  the  results  of  a  single  set 
of  PFTs  would  be  the  only  available 
evidence  on  which  to  evaluate  the  level 
of  severity  of  a  pulmonary  condition. 
Ciurent  clinical  information,  treatment 
records,  previous  examination  reports, 
and  other  laboratory  results  are 
generally  available  for  consideration. 
Rating  boards  seek  medical  consultation 
when  they  feel  it  is  necessary.  The 
medical  consultant  to  the  rating  board  is 
readily  available  for  information  and 
advice,  and  the  rating  board  may  request 
an  examination  by  a  pulmonary  disease 
speciahst  when  it  feels  it  is  needed.  It 
would  be  both  impractical  and 
unnecessary  to  consult  with  a 
pulmonary  disease  specialist  on  every 
case  in  which  PFT's  have  been 
conducted. 

One  conunenter  suggested  that  the 
criteria  in  the  previous  rating  schedule 
for  evaluating  respiratory  diseases  be 
retained  as  a  backup  for  cases  where    . 
pulmonary  function  testing  is  not 
available. 

The  equipment  for  carrying  out  PFT's 
is  widely  available,  but  if  an  examining 
facility  is  not  equipped  for  the  tests,  the 
examination  will  need  to  be  conducted 
at  another  facility,  as  is  the  case  with 
other  specialized  testing,  such  as  for 
vision  or  hearing.  VA  therefore  does  not 
believe  retention  of  the  previous  criteria 
as  backup  is  necessary. 

Another  conunenter  stated  that 
pulmonary  function  testing  is 
contraindicated  in  certain  instances  for 
medical  reasons,  such  as  a  history  of 
spontaneous  pneumothorax,  a  hole  in 
the  tympanic  membrane,  or  a  recent 
history  of  active  tuberculosis,  and  that 
provisions  are  therefore  needed  for 
evaluating  these  conditions  when  PFT's 
cannot  be  done. 

The  Veterans  Health  Administration 
has  advised  us  that  the  medical 
conditions  listed  by  the  commenter  do 
not  contraindicate  pulmonary  function 
testing.  The  major  limiting  factor  in 
carrying  out  such  testing  is  the  inability 
of  some  patients  to  follow  directions,  as 


Federal  Register  /  Vol.  61,  No.  173  /  Thursday.  September  5.  1996  /  Rules  and  Regulations    46723 


might  occur,  for  example,  in  individuals 
who  are  severely  ill  following  a  stroke. 
Even  in  such  individuals,  the  new 
criteria  allow  assignment  of  a  total 
evaluation  for  respiratory  disease 
because  there  are  a  number  of  criteria 
wairanUng  a  100-percent  evaluation, 
including  cor  pulmonale,  right 
ventricular  hypertrophy,  and  respiratory 
failure,  that  can  be  assessed  without  the 
need  for  patient  cooperation.  As  under 
the  previous  criteria,  for  a  small  number 
of  patients  with  a  less  severe  respiratory 
disease,  an  evaluation  may  have  to  be 
deferred  until  pulmonary  function 
testing  is  feasible. 

Machines  that  are  used  for  disability 
testing  purposes  must  meet  the 
calibration  standards  of  The  American 
Thoracic  Society,  which  are 
internationally  accepted.  This  assures 
that  the  basis  of  evaluations  will  be  the 
most  accurate  and  consistent 
measurements  possible. 

We  proposed  a  100-percent  level  of 
evaluation  for  larynx,  stenosis  of,  (DC 
6520)  if  there  is  either  a  Forced 
Expiratory  Volume  in  one  second  (FEV- 
1)  of  less  than  40-percent  predicted,  or 
a  permanent  tracheostomy,  and  a  60- 
percent  evaluation  if  there  is  an  FEV-1 
of  40-  to  55-percent  predicted.  We 
proposed  a  100-percent  evaluation  for 
chronic  bronchitis  (DC  6600), 
pulmonary  emphysema  (DC  6603), 
chronic  obstructive  pulmonary  disease 
(DC  6604)  and  restrictive  lung  diseases 
if  there  is  an  FEV-1  of  less  than  40- 
percent  predicted,  a  ratio  of  FEV-1  to 
Forced  Vital  Capacity  (FVC)  less  than 
40-percent,  a  DLCO  less  than  40-percent 
predicted,  maximum  exercise  capacity 
less  than  15  ml/kg/min  oxygen 
consumption,  cor  pulmonale  (right  heart 
failure),  right  ventricular  hypertrophy, 
pulmonary  hypertension,  episode(s)  of 
acute  respiratory  failure,  or  a 
requirement  for  outpatient  oxygen 
therapy.  We  proposed  a  60-percent 
evaluation  for  the  same  group  of 
conditions  if  there  is  an  FEV-1  of  40-  to 
55-percent  predicted,  an  FEV-1/FVC  of 
40-  to  55-percent,  a  DLCO  of  40-  to  55- 
percent  predicted,  or  maximum  oxygen 
consimiption'of  15  to  20  ml/kg/min.  We 
proposed  a  100-percent  evaluation  for 
bronchial  asthma  (DC  6602)  if  there  is 
an  FEV-1  less  than  40-percent 
predicted,  an  FEV-1/FVC  less  than  40- 
percent,  more  than  one  attack  per  week 
with  episodes  of  respiratory  failure,  or 
daily  use  of  systemic  high  dose 
corticosteroids  or  immuno-suppressive 
medication,  and  a  60-percent  evaluation 
if  there  is  an  FEV-l  of  40-  to  55-percent 
predicted,  an  FEV-l  of  40-  to  55- 
percent,  at  least  monthly  visits  to  a 
physician  for  exacerbations,  or 


intermittent  courses  of  systemic 
corticosteroids. 

One  commenfer  said  that  the  levels  of 
reduction  of  pulmonary  function  for  the 
60-  and  100-percent  evaluation  levels  of 
DCs 6520,  6600,  6602,  6603,  6604.  and 
6844  (one  of  the  restrictive  lung 
conditions)  that  we  proposed  are 
extreme  and  do  not  represent  average 
impairments. 

VA  disagrees.  The  criteria  we  have 
provided  for  a  100-percent  evaluation 
for  these  conditions  are  consistent  with 
the  criteria  used  by  the  American 
Thoracic  Society  for  its  "severely 
impaired  (unable  to  meet  the  physical 
demands  of  most  jobs)"  category.  This  is 
not  more  stringent  than  the  requirement 
for  "dyspnea  at  rest"  or  "dyspnea  on 
slight  exertion,"  which  were  among  the 
criteria  for  a  100-percent  level  of 
evaluation  for  many  pulmonary 
conditions  in  the  previous  schedule.  We 
also  provided  alternative  requirements 
for  a  100-percent  evaluation,  such  as 
heart  failure,  that  are  consistent  with 
criteria  for  this  level  in  other  sections  of 
the  rating  schedule.  The  criteria  we 
have  provided  for  60  percent  are 
proportionately  lower  than  those  for  the 
100-percent  level. 

One  commenter  questioned  what 
values  will  be  assigned  as  nonnals  in 
PFT's. 

Normal  values  of  PFT's,  for  VA 
purposes,  are  those  that  exceed  the 
requirements  for  a  IQ- percent 
evaluation,  and  those  levels  are  also 
consistent  with  the  American  Thoracic 
Society  standards  for  normal  values 
except  in  the  case  of  the  FEV-1/FVC 
ratio,  where  we  include  the  75-  to  80- 
percent  level  in  the  criteria  that  warrant 
a  ten-percent  evaluation.  Although  the 
American  Thoracic  Society  uses  an 
evaluation  of  75  percent  as  the  normal 
level  of  the  FEV-l/FVC  ratio,  two 
widely  used  medical  textbooks  use 
other  normals:  Cecil  (374)  uses  "80 
percent,"  and  Harrison  (1035)  uses 
"approximately  75  to  80  percent." 
Therefore,  our  designation  of  over  80 
percent  as  normal  is  consistent  with 
current  medical  teaching. 

The  same  conunenter  recommended 
that  we  specify  that  pulmonary  function 
be  tested  before  bronchodilatation  in 
order  to  reflect  ordinary  conditions  of 
hfe. 

VA  disagrees.  The  American  Lung 
Association/ American  Thoracic  Society 
Component  Committee  on  DisabiUty 
Criteria  recommends  testing  for 
pulmonary  function  after  optimum 
therapy.  TTie  results  of  such  tests  reflect 
the  best  possible  functioning  of  an 
individual  and  are  the  Rgures  used  as 
the  standard  basis  of  comparison  of 
pulmonary  function.  Using  this 


standard  testing  method  assures 
consistent  evaluations. 

One  commenter  stated  that,  while 
pulmonary  function  testing  provides  a 
very  accurate  picture  of  functional 
impairment  of  the  respiratory  system, 
compensation  should  be  based  on  the 
limitation  of  earning  capacity. 

The  determination  of  compensation 
based  on  limitation  of  earning  capacity 
is  not  inconsistent  with  the  use  of 
objective  PFT's.  A  majw  objective  of  the 
rating  schedule  revision  is  to  provide 
criteria  that  are  accurate,  consistent,  and 
unambiguous.  The  widespread  use  and 
acceptance  of  PFT's  (American  Thoracic 
Society,  American  Medical  Association, 
etc.)  indicates  their  value  in  assessing 
the  severity  of  pulmonary  diseases. 
Their  usefulness  lies  in  part  in  the  fact 
that  they  correlate  with  the  functional 
impairment  that  an  individual 
experiences.  The  more  severe  the 
pulmonary  disease,  the  more  abnormal 
one  or  more  PFT's  are  likely  to  be,  and 
the  more  interference  there  is  likely  to 
be  with  occupational  functioning.  Using 
PFTs  as  a  means  of  evaluation  fulfills 
to  as  great  an  extent  as  is  possible,  the 
desire  for  evaluation  criteria  that  allow 
accuracy  and  consistency  and  that  are 
not  ambiguous.  The  commenter  offered 
no  alternative  suggestions  for  criteria  to 
evaliiate  pulmonary  disease. 

One  commenter  felt  that  PFT's  should 
be  the  exclusive  basis  for  evaluating 
lung  disorders  because  they  are  strictly 
objective. 

VA  disagrees.  While  we  have  used  the 
results  of  pulmonary  function  tests  as 
evaluation  criteria  when  they  are 
appropriate,  they  are  not  suitable  for  the 
evaluation  of  all  limg  conditions. 
Asthma,  for  example,  is  an  episodic 
condition  that  may  exhibit  normal  PFT's 
at  most  times  despite  significantly 
disabUng  disease,  and  it  therefore 
requires  other  criteria  for  its  evaluation, 
such  as  the  need  for  a  certain  type  or 
frequency  of  treatment. 

One  commenter,  noting  that  we  had 
proposed  to  assign  most  lung  disorders 
(restrictive  lung  diseases,  chronic 
bronchitis,  asthma,  emphysema,  chronic 
obstructive  pulmonary  disease,  and 
bronchiectasis)  evaluation  levels  of  10, 
30,  60,  and  100  percent,  but  interstitial 
limg  diseases  levels  of  0, 10,  40,  70,  and 
100  percent,  said  that  it  would  be  more 
logical  and  consistent  to  assign  all  lung 
conditions  the  same  evaluation  levels. 
Another  commenter  stated  that  lung 
conditions  with  similar  impairments  of 
lung  functions  should  receive  similar 
ratings.  He  suggested  listing  FEV-1. 
FVC,  FEV-l/FVC.  and  DLCO  under  all 
lung  diseases  requiring  PFT's,  as 
recommended  by  the  American 
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Thoracic  S<xdety  and  found  in  the  AMA 
Guides. 

Individual  categories  of  pulmonary 
disorders  often  affect  the  results  of  one 
PFT  more  than  another.  Oiu-  non-VA 
panel  of  spacialist  consultants  felt  that 
FEV-l  and  the  ratio  of  FEV-1  to  FVC 
are  good  indicators  of  the  level  of 
severity  of  many  pulmonary  diseases, 
but  that  the  FVC  and  DLCD  are  more 
appropriate  ,PFTs  to  evaluate  interstitial 
diseases.  The  American  Medical 
Association's  "Guides  to  the  Evaluation 
of  Permaneat  Impairment,"  Third 
Edition.  Reyised  (1990),  says  that  "for 
interstitial  lUng  disease,  the  FVC  has 
proved  to  ba  a  reliable  and  valid  index 
of  signiHcant  impairment,"  and  it  goes 
on  to  say  th^t  the  DLCO  is  especially 
useful  in  defecting  abnormalities  that 
limit  gas  transference,  such  as 
emphysema  or  interstitial  fibrosis  of  the 
lung  pareniiiyma.  A  standard  medical 
textbook  (C^cil,  401),  says  that  the  ratio 
of  FEV-1  toJFVC  may  be  normal  or 
increased  in  interstitial  disease.  It  is 
therefore  not  useful  as  a  criterion  to 
evaluate  the  severity  of  this  type  of 
disease.  Our  use  of  the  proposed  criteria 
.  is  thus  consistent  with  the  effects  of  the 
various  conditions  on  PFT's. 

Regarding  the  comment  about  using 
the  same  evaluation  levels  for  all  limg 
disorders.  VA  agrees  that  there  is  no 
compelling  reason  to  use  evaluation 
levels  for  interstitial  lung  disease  that 
differ  from  those  used  for  the  majority 
of  other  lung  diseases.  We  have, 
therefore,  f6r  the  sake  of  greater 
consistency,  revised  the  criteria  for 
interstitial  hmg  disease  by  substituting 
30-  and  60-t)ercent  levels  for  the  40-  and 
70-percent  levels.  This  required 
adjustment*  in  the  FVC  and  DLCO 
levels  used  as  criteria,  both  because  of 
the  changed  evaluation  levels  and  to 
make  them  correspond  with  the  PFT 
criteria  for  Other  pulmonary  conditions. 
We  also  removed  the  zero-percent 
evaluation  for  consistency. 

One  comtnenter  said  that  while  an 
FEV-1  aboie  80  percent  is  considered 
normal  in  the  proposed  revision  of  the 
respiratory  disease  section  of  the  rating 
schedule,  the  Veterans  Health 
Administration's  "Physician's  Guide  for 
Disability  Bvaluation  Examinations"  (a 
manual  Xhal  gives  guidance  to 
examining  physicians  who  do 
compensation  and  pension 
examinaticns)  states  that  83  percent  is 
normal,  and  these  figiues  are 
inconsistent. 

llie  "Physician's  Guide"  is  meant  to 
insure  thatlall  necessary  tests  are 
performed  bnd  that  all  findings  are 
provided  f(^r  diagnosis  and/or 
evaluation  to  meet  the  speciRc 
requiremer  ts  of  the  Schedule  for  Rating 


Disabilities  and  related  programs.  It  is 
available  to  VA  and  fee  basis  examiners 
conducting  examinations  for  VA 
disability  benefits.  The  current  version 
of  the  Guide  (revised  1994),  which  is 
computerized  and  no  longer  available  in 
printed  form,  does  not  provide  lists  of 
normal  PFT  results.  The  examining 
physician  is  required  to  obtain  PFTs 
where  the  criteria  call  for  them  but  need 
not  interpret  the  results  since  the 
criteria  themselves  contain  the  actual 
figiires  that  warrant  various  evaluations. 
As  with  any  examination,  it  is 
incumbent  upon  the  rating  board  to 
retimi  to  the  examiner  reports  that  lack 
information  necessary  to  apply  the 
provisions  of  the  rating  schedule  (see  38 
CFR4.2). 

We  proposed  notes  imder  DC's  6600 
(chronic  bronchitis),  6603  (pulmonary 
emphysema),  6604  (chronic  obstructive 
pulmonary  disease)  and  under  the 
general  rating  formula  for  restrictive 
hmg  diseases  outlining  the  reqxiirements 
for  home  oxygen.  One  commenter  said 
that  the  requirements  for  home  oxygen 
are  too  specific  and  should  be  flexible 
enough  to  allow  for  a  physician's 
assessment  that  the  patient  needs 
oxygen.  Another  commenter  said  that 
the  term  "home  oxygen"  is  confusing 
because  many  use  oxygen  away  from 
home  and  the  requirement  for  oxygen 
may  be  temporary,  pending  stabilization 
or  during  an  acute  illness. 

VA  agrees  that  the  decision  to  use 
home  oxygen  should  be  a  medical,  not 
a  rating,  decision,  and  we  have  therefore 
deleted  the  note  explaining  the 
technical  requirements  for  home 
oxygen.  We  proposed  that  "meets 
reqiiiiements  for  home  oxygen"  be  one 
of  the  criteria  for  the  100- percent  level 
of  the  conditions  listed  above,  but  the 
preferred  current  term  for  such 
treatment  is  "outpatient  oxygen 
therapy,"  and  we  have  revised  the 
language  accordingly. 

A  commenter  asked  how  VA  will  deal 
with  results  of  PFT's  from  non-VA 
facilities  that  are  at  variance  with  VA 
test  results. 

This  potential  problwn  is  not  unique 
to  the  area  of  PFT's.  Any  laboratory  test 
may  show  different  results  when 
performed  on  the  same  individual  in  the 
same  facility  at  different  times  or  when 
the  same  test  is  performed  on  the  same 
individual  at  more  than  one  facility. 
Rating  boards  are  required  to  consider 
and  reconcile  all  evidence  of  record, 
and  at  times  they  may  seek  additional 
testing  or  a  medical  opinion  to  help 
reconcile  differences. 

One  commenter  suggested  we  assign  a 
minimum  evaluation  of  10  percent  for 
any  lung  disorder  if  the  patient  must 
take  daily  medication. 


VA  disagrees.  Because  of  the  broad 
range  of  pulmonary  conditions  and 
medications  used  to  treat  them,  a  10- 
percent  evaluation  would  not 
necessarily  be  warranted  in  all  cases  on 
the  basis  of  daily  medication  alcme.  For 
example,  daily  use  of  an  expectorant  or 
cough  medicine  would  not  necessarily 
be  indicative  of  a  condition  warranting 
a  ten-percent  level  of  evaluation. 

We  proposed  to  add  sarcoidosis  (DC 
6846)  to  the  rating  schedule  with 
evaluation  levels  of  0,  30,  and  60 
percent.  We  received  two  comments 
about  this  change.  One  stated  that  while 
the  criteria  of  pulmonary  involvement 
with  fiever,  weight  loss,  and  night  sweats 
requiring  high  dose  systemic 
corticosteroids  for  control  establish  a 
60-percent  level  of  evaluation  in  the 
case  of^sarcoidosis,  similar  criteria 
(active  infection  with  systemic 
symptoms  such  as  fever,  night  sweats, 
weight  loss,  or  hemoptysis)  establish  a 
100-percent  evaluation  for  bacterial 
infections  of  the  lung  (DC's  6822,  6823, 
and  6824).  He  felt  that  the  criteria 
described  should  be  considered  totally^ 
disabling  for  both  conditions. 

VA  agrees  that  some  of  the  criteria  we 
had  proposed  for  the  60-percent  level  of 
sarcoidosis  are  more  consistent  with 
total  disability.  We  hav«  therefore 
revised  the  criteria  for  the  60-percent 
evaluation  level  and  added  a  100- 
percent  evaluation  level.  We  have  made 
rever,  night  sweats,  and  weight  loss  part 
of  the  criteria  for  the  100-percent  level 
and  pulmonary  disease  requiring 
systemic  high  dose  (therapeutic) 
steroids  for  control  of  the  criterion  for 
the  60-percent  level.  We  also  slightly 
revised  the  30  percent  criteria  by  adding 
"maintenance"  in  parentheses  as  a 
description  of  the  steroid  therapy  and 
removed  "mild"  modifying  symptoms 
because  it  is  a  subjective  term,  and 
whether  maintenance  or  therapeutic 
doses  of  steroid  are  used  makes  a  clearer 
differentiation  of  the  level  of  severity. 

The  other  commenter  stated  that  it 
will  be  difficult  to  estabUsh  service 
connection  for  sarcoidosis  on  a 
presumptive  basis  if  there  is  no  ten- 
percent  level,  because  presmnptive 
service  connection  requires  that  a 
condition  be  manifest  to  a  degree  of  ten 
percent  or  more  within  one  year  of 
discharge. 

The  evaluation  levels  we  provide  for 
various  conditions  are  meant  to  reflect 
the  ordinary  levels  of  severity  that  may 
be  seen  in  those  conditions,  and  we  do 
not  provide  ten-percent  evaluation 
levels  in  order  to  aid  presumptive 
service  connection.  The  proposed 
evaluation  criteria  for  sarcoidosis 
included  30-  and  60-percent  evaluation 
levels,  and  either  of  those  levels  would 
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establish  presumptive  service 
connection  if  present  within  one  year  of 
discharge.  Sarcoidosis  may  also  be 
evaluated  under  other  criteria,  however, 
as  indicated  in  a  note  following  the 
evaluation  criteria.  Therefore,  a  10- 
percent  level,  as  well  as  other  levels  of 
evaluation,  may  be  assigned  under  DC 
6600  (chronic  bronchitis)  based  on  the 
results  of  pulmonary  function  tests,  or 
under  skin  disease,  eye  disease,  etc.. 
when  there  is  extra-pulmonary 
involvement. 

One  commmter  suggested  that  we 
add  a  diagnostic  code  and  evaluation 
criteria  for  asbestosis.  He  suggested  that 
we  evaluate  the  condition  based  on  its 
restrictive  aspects.  X-ray  changes,  and 
pleural  changes. 

VA  agrees  that  asbestosis  is  a  common 
enough  disease  in  the  veteran 
population  to  warrant  its  own 
diagnostic  code.  We  have  therefore 
removed  ast>estosis  from  the  Ust  of 
pneumoconioses  in  E)C  6832  and  have 
added  asbestosis  as  DC  6833.  It  will  be 
evaluated  under  the  general  rating 
formula  for  interstitial  diseases,  as 
recommended  by  oiu  panel  of 
consultants.  The  X-ray  changes  unique 
to  asbestosis  are  not  necessarily  related 
to  the  degree  of  disability  but  are 
helpful  in  establishing  the  fact  of 
asbestos  exposure.  They  therefore  relate 
more  to  the  issue  of  service  connection 
rather  than  to  evaluation,  and  we  have 
not  made  them  part  of  the  evaluation 
criteria.  We  have  adjusted  the 
niunbering  of  the  proposed  diagnostic 
codes  following  asbestosis  to 
accommodate  the  added  condition.  We 
have  changed  the  proposed  EX]'s  for 
histoplasmosis  of  lung  from  6833  to 

6834,  coccidioidomycosis  from  6834  to 

6835,  blastomycosis  from  6835  to  6836, 
cryptococcosis  from  6836  to  6837, 
aspergillosis  fi^m  6837  to  6838, 
mucormycosis  bom  6838  to  6839, 
diaphragm  paralysis  or  paresis  from 
6839  to  6840,  spinal  cord  injiuy  with 
respiratory  insufficiency  from  6840  to 
6841,  kyphoscoliosis,  pectus  excavatiun, 
pectus  carinatum  from  6841  to  6842, 
traumatic  chest  wall  defect, 
pneiunothorax,  hernia,  etc.,  from  6842 
to  6843,  post-siugical  residual  &t>m 
6843  to  6844.  chronic  pleural  effusion 
or  fibrosis  from  6844  to  6845, 
sarcoidosis  from  6845  to  6846,  and  sleep 
apnea  from  6846  to  6847. 

One  commenter  asked  why  we  have 
not  proposed  to  rate  the  disfigurement 
and  disability  from  radical  neck  surgery 
under  respiratory  disorders. 

Radical  neck  surgery  is  not 
appropriate  for  inclusion  in  the 
respiratory  system  section  of  the  rating 
schedule  because  it  primarily  results  in 
loss  of  muscle  tissue  (of  the  neck). 


subcutaneous  tissue,  and  lymph  nodes. 
There  is  ordinarily  no  effect  on  the 
respiratory  system  from  such  surgery. 
Disability  from  this  loss  of  tissue  can  be 
most  appropriately  evaluated  under 
diagnostic  codes  in  other  sections,  such 
as  DC  5322  (Muscle  Group  XXH, 
muscles  of  the  front  of  the  neck)  or  DC 
7800  (disfiguring  scars  of  the  head,  face, 
or  neck). 

We  proposed  that  injiiries  to  the 
pharynx  (DC  6521)  have  a  single 
evaluation  level  of  50  percent  based  on 
the  presence  of  strictiue  or  obstruction 
of  the  pharynx  or  nasopharynx  or  on 
paralysis  or  absence  of  the  soft  palate. 
A  commenter  said  that  the  resulting 
symptoms  are  severe  enough  to  be 
considered  60-percent  disabling, 
equivalent  to  complete  organic  aphonia 
(DC  6519)  or  stenosis  of  larynx  (DC 
6520),  which  have  both  60-  and  100- 
percent  evaluation  levels. 

VA  disagrees.  The  impairments  from 
these  three  conditions  differ  because 
they  are  in  different  locations.  The 
major  effect  of  pharyngeal  and  palatal 
injiuies  is  swallowing  difficulty  rather 
than  respiratory  difficulty,  and  any 
resulting  speech  impairment  is  not 
likely  to  approach  the  level  of  aphonia. 
(A  50-percent  evaluation  for  these 
injuries  is  comparable  to  the  50-percent 
evaluation  criteria  in  the  digestive 
system  for  severe  esophageal  stricture, 
permitting  passage  of  liquids  only.) 
Laryngeal  stenosis,  on  the  other  hand, 
causes  both  respiratory  and  speech 
impairment.  However,  if  there  is  a  case 
where  the  impairment  from  pharyngeal 
injury  more  closely  resembles  aphonia 
or  the  effects  of  laryngeal  stenosis,  an 
evaluation  analogous  to  one  of  those 
conditions  may  be  used  instead  (§  4.20). 
In  our  judgment,  the  criteria  and  level 
of  evaluation  we  have  provided  are 
appropriate  for  most  pharyngeal 
injuries,  and  there  are  adequate 
provisions  for  evaluating  those  few  that 
may  be  more  severe. 

Note  (1)  imder  the  proposed  general 
rating  formula  for  inactive  pulmonary 
tuberculosis  stated  that  when  a  veteran 
is  placed  on  the  100-percent  rating  for 
inactive  tuberculosis,  the  medical 
authorities  will  be  appropriately 
notified  of  the  fact,  and  of  the  necessity 
under  38  U.S.C.  356  to  notify  the 
Adjudication  Division  in  the  event  of 
failiue  to  submit  to  examination  or  to 
follow  prescribed  treatment.  A 
commenter  said  that  the  citation  of  38 
U.S.C.  356,  repealed  by  PubUc  Law  90- 
493,  should  be  followed  by  a  notation 
that  it  is  to  be  found  as  footnote  1  to 
section  1156  of  title  38,  United  States 
Code. 

We  agree  and  have  revised  the  note 
accordingly. 


One  commenter  felt  that  there  is 
inequity  in  the  evaluation  criteria  for 
laryngectomy  and  partial  aphonia 
because  if  partial  aphonia  allows  a 
person  to  whisper,  the  rating  is  60 
percmt  while  if  laryngectomy  allows  a 
person  to  whisper,  the  rating  is  100 
percent. 

VA  disagrees.  Disability  resulting 
from  a  laryngectomy  is  not  comparable 
to  partial  aphonia  with  an  intact  larynx. 
In  the  case  of  laryngectomy,  a 
significant  organ  has  been  removed 
which  has  functions  beyond  that  of 
speech.  The  larynx  acts  as  the  sphincter 
guarding  the  gateway  to  the  tradiea,  and 
a  laryngectomy  produces  a  serious 
compromise  of  the  respiratory  tract, 
requiring  a  permanent  tracheostomy. 
Partial  aphonia  may  result  from  any  of 
several  causes,  including  inflammatwy 
and  benign  neoplastic  conditions,  but 
since  they  affect  speech  without 
affecting  respiration,  we  have  retained 
the  evaluation  criteria  as  proposed. 

Another  comment  regarding  total 
laryngectomy  (DC  6518)  and  complete 
organic  aphonia  (DC  6519)  was  that 
there  should  be  a  footnote  at  these  codes 
as  a  reminder  to  consider  special 
monthly  compensation  (SMC),  which 
may  be  awarded  for  complete  organic 
aphonia  under  the  provisions  of  38  CFR 
3.350. 

In  our  judgment,  the  rating  agency 
should  refer  directly  to  the  complex  and 
extensive  regulations  regarding  special 
monthly  compensation  in  §  3.350 
whenever  the  question  of  special 
monthly  compensation  arises.  However, 
in  response  to  the  comment,  we  have 
taken  two  steps  to  remind  the  rating 
board  to  consider  the  possibility  of 
SMC.  We  added  paragraph  (c),  "Special 
monthly  compensation,"  to  §  4.96 
requiring  the  rating  boaitl  to  refer  to 
§  3.350  any  time  it  evaluates  a  claim 
involving  complete  organic  aphonia; 
and  we  placed  footnotes  at  DC's  6518 
and  6519,  conditions  which  may  be 
associated  with  complete  organic 
aphonia,  instructing  rating  boards  to 
review  for  entitlement  to  SMC.  While 
those  conditions  clearly  call  for  review 
for  entitlement  to  SMC,  there  are  other 
conditions  in  this  portion  of  the  rating 
schedule  where  there  might  also  be 
entitlement  to  SMC.  The  lack  of  a 
footnote  does  not  relieve  the  rating 
board  of  the  responsibility  of 
recognizing  additional  circumstances 
where  SMC  might  be  warranted.  We 
believe  that  the  combination  of  the 
regulatory  requirement  contained  in  the 
note  and  the  footnotes  is  the  best 
method  of  making  sure  that  potential 
entitlement  to  SMC  is  considered. 

In  view  of  the  addition  of  paragraph 
(c)  to  §  4.96,  we  have  changed  the  title 
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of  this  section  to  "Special  provisions 
regarding  ef  aluation  of  respiratory 
conditions,"  which  is  more  descriptive 
of  its  current  contents. 

The  previous  rating  schedule  had 
separate  diagnostic  codes  and 
evaluations  for  pneumonectomy  (60 
percent  under  DC  6815)  and  lobectomy 
(50  percent  if  bilateral,  and  30  percent 
if  unilateral  under  DC  6816).  We 
proposed  that  all  pulmonary  post- 
surgical residuals,  including  lobectomy 
and  pneumonectomy,  be  evaluated 
under  DC  6843,  post-surgical  residual, 
as  restrictive  limg  disease,  based  on  the 
objective  findings  of  PFT's,  One 
commenter  said  this  change  is  an 
arbitrary  decrease  because  no 
advancement  in  medical  science  can 
change  the  degree  of  disability  resulting 
from  such  lurgery. 

VA  does  not  conair.  Since  there  is  an 
objective  method  to  measure  residual 
breathing  impairment,  it  is  more 
equitable  to  use  that  method  so  that 
evaluation  of  the  residuals  of  any  type 
of  lung  resection  is  made  on  the  actual 
residuals  found.  The  previous  schedule 
did  not  provide  evaluations  for 
residuals  more  severe  than  the  levels 
specified  mder  those  codes.  It  required, 
for  example,  that  lobectomy  be  bilateral 
to  qualify  for  a  50-percent  level  of 
impairment.  Under  the  revised  criteria, 
a  veteran  will  be  assigned  an  evaluation 
according  to  the  level  of  disability 
reflected  by  the  PFT's,  whatever  the 
extent  of  the  surgery.  This  will  assure 
that  veteratis  with  comparable  residual 
pulmonary  disabilities  are  consistently 
evaluated. 

We  proposed  that  chronic  lung 
abscess  (DC  6824)  be  evaluated  under  a 
general  rating  formula  for  bacterial 
infections  of  the  limg  and  directed  that 
post-surgical  residuals  and  post- 
treatment  fibrosis  and  scars  be  rated  as 
chronic  bionchitis  (DC  6600).  One 
comment^-  pointed  out  that  there  may 
be  other  types  of  residuals  besides 
fibrosis  and  scars,  such  as  thoracoplasty, 
lobectomy,  or  purulent  pleurisy,  and 
suggested  that  the  residuals  be  rated  as 
appropriate. 

We  agree,  and  have  revised  the 
statement  under  DC  6824  to  read: 
"Dependi|)g  on  the  specific  findings, 
rate  residuals  as  interstitial  lung  disease, 
restrictive  lung  disease,  or,  when 
obstructive  limg  disease  is  the  major 
residual,  as  chronic  bronchitis  [DC 
6600)."    I 

The  pravious  schedule  called  for  a 
lOO-percent  rating  for  one  year 
following  the  date  of  inactivity  of  active 
pulmonary  tuberculosis  (DC  6731).  We 
proposed  that  once  pulmonary 
tuberculosis  becomes  inactive,  it  be 
evaluated  on  the  residual  scar  or  fibrosis 


as  chronic  bronchitis  (DC  6600).  Three 
commenters  objected  to  the  change.  One 
said  that  eliminating  a  period  of 
convalescence  when  there  is  a  new 
worldwide  outbreak  of  tuberculosis  is 
questionable,  one  said  that  the  change  is 
not  justifiable,  and  one  said  that  we 
should  provide  a  period  of  readjustment 
because  individuals  have  difficulty 
finding  employment  after  release  from 
treatment  for  tuberculosis. 

On  further  consideration.  VA  agrees 
that  some  provision  for  readjustment  is 
appropriate,  and  we  have  revised  DC 
6731  to  require  that  a  mandatory 
examination  be  requested  immwiiately 
after  notification  that  active  tuberculosis 
has  become  inactive.  Any  change  in 
evaluation  will  be  carried  out  under  the 
provisions  of  §  3.105(e).  This  will  assure 
that  a  total  evaluation  will  continue  for 
at  least  several  months,  which  will 
provide  a  period  of  readjustment,  and 
will  also  assiue  that  the  extent  of  any 
residual  impairment  has  been 
documented  by  examination. 

The  third  commenter  stated  that  the 
proposal  to  rate  residual  scar  or  fibrosis 
of  inactive  tuberculosis  (DC  6731)  as 
chronic  bronchitis  (DC  6600)  is  too 
restrictive  because  there  may  be  other 
residuals. 

We  agree,  and  have  revised  the 
statement  imder  DC  6731  to  read: 
"Depending  on  the  specific  findings, 
rate  residuals  as  interstitial  lung  disease, 
restrictive  lung  disease,  or.  when 
obstructive  lung  disease  is  the  major 
residual,  as  chronic  bronchitis  (DC 
6600).  Rate  thoracoplasty  as  removal  of 
ribs  under  DC  5297." 

We  proposed  separate  diagnostic 
codes  for  chronic  bronchitis  (DC  6600), 
pulmonary  emphysema  (DC  6603),  and 
chronic  obstructive  pulmonary  disease 
(DC  6604),  with  evaluation  under 
identical  criteria.  One  commenter 
suggested  a  single  diagnostic  code, 
"chronic  obstructive  pulmonary  disease 
(bronchitis  or  emphysema)."  for  all  of 
these  conditions,  since  the  proposed 
criteria  are  essentially  identical. 

VA  disagrees.  While  pulmonary 
emphysema,  chronic  obstructive 
pubnonary  disease  (COPD),  and  chronic 
bronchitis  often  coexist  and  are 
sometimes  hard  to  differentiate,  they  are 
not  synonymous.  COPD  ordinarily  refers 
to  a  combination  of  chronic  obstructive 
bronchitis  and  emphysema  (Cecil,  389), 
but  the  term  is  not  always  used 
precisely.  Emphysema  may  be  locaUzed 
or  generalized,  and  is  not  always 
categorized  as  COPD.  Since  an 
individual  may  receive  a  diagnosis  of 
any  of  the  three  conditions,  it  is  useful 
to  have  a  separate  diagnostic  code  for 
each  entity  for  statistical  purposes  and 


to  aid  the  rating  board  in  selecting 
appropriate  evduation  criteria. 

We  proposed  to  add  spinal  cord 
injtuy  wiUi  respiratory  insufficiency 
(DC  6840)  as  one  of  six  restrictive  lung 
diseases  to  be  evaluated  under  a  general 
rating  formula.  One  commenter,  without 
explaining  how  the  conditions  differ  or 
offering  an  alternative  for  us  to  consider, 
suggested  that  spinal  cord  injury  with 
respiratory  insufficiency  not  be 
evaluated  as  a  restrictive  lung  disease 
because  ventilator  dependency 
secondary  to  spinal  cord  injury  is 
distinct  from  other  lung  diseases. 
-VA  disagrees.  The  panel  of  non-VA 
si}ecialists  convened  by  a  contract 
consultant  included  spinal  cord  injury 
with  respiratory  insufficiency  among 
the  restrictive  pulmonary  diseases.  Cecil 
(377),  in  discussing  restrictive 
pulmonary  disease,  includes  those 
conditions  that  affect  the  chest  wall  or 
respiratory  muscles.  We  have  provided 
alternative  criteria  for  restrictive  lung 
disease  at  each  evaluation  level,  and  if 
any  one  of  the  criteria  for  a  particular 
level  is  present,  that  level  of  evaluation 
can  be  assigned.  A  wide  range  of 
respiratory  conditions  with  a 
prendominantly  restrictive  effect  can 
therefore  be  evaluated  under  our 
criteria,  even  though  one  condition 
might  be  reflected  in  an  abnormality  of 
one  PFT  more  than  another.  As  a  result, 
oiu"  criteria  are  broad  enough  to 
encompass  any  Ukely  functional 
impairment  spinal  cord  injury  with 
respiratory  insufficiency  may  produce." 

The  previous  rating  schedule 
provided  a  one  hundred-percent 
evaluation  for  six  months  following 
spontaneous  pneiunothorax  (now  DC 
6843).  We  proposed  to  provide  a 
convalescent  period  of  three  months 
following  total  pneimiothorax.  We 
received  two  comments  objecting  to  this 
proposal.  One  conunenter  said  that  our 
statement  in  the  preamble  to  the 
proposed  revision  that  pneumothorax 
resolves  sooner  than  six  months  is  not 
supported  by  medical  evidence,  and  the 
other  said  that  decreasing  the 
convalescent  period  may  impede  full 
recovery. 

VA  disagrees.  "The  Merck  Manual." 
(731, 16th  ed.  1992),  states  that  a  small 
pneumothorax  requires  no  special 
treatment  and  that  the  air  is  reabsorbed 
in  a  few  days.  It  also  says  that  full 
absorption  of  a  larger  airspace  may  take 
two  to  four  weeks,  a  period  which  can 
be  shortened  by  the  use  of  a  tube  for 
drainage.  Cecil  (450).  states  that  a  small 
pneumothorax  is  reabsorbed  in  7  to  14 
days  and  that  larger  ones  may  be  treated 
with  a  tube  for  2  to  4  days  if  very  large, 
under  tension,  or  very  symptomatic.  A 
persistent  or  complicated  pneimiothorax 
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may  require  surgery,  and  in  that  case, 
the  provisions  of  §  4.30(b)(2)  allow  the 
rating  board  to  assign  convalescence  for 
up  to  a  total  of  six  months.  Therefore, 
it  is  our  judgment  that  three  months  of 
convalescence  is  adequate  in  the 
average  case. 

We  received  one  comment  on 
avoiding  pyramiding,  the  prohibited 
practice  of  evaluating  the  same 
disability  under  various  diagnoses  (see 
38  CFR  4.14).  The  commenter  suggested 
that  we  direct  that  DC  6520,  stenosis  of 
larynx,  not  be  combined  with  other 
codes  in  this  section  because  the 
criterion  for  airflow  obstruction  due  to 
stenosis  <rf  the  larynx  is  similar  to  those 
for  disease  of  bronchi  or  lungs. 

Stenosis  of  the  larynx  may  be 
evaluated  on  the  basis  of  the  results  o| 
pulmonary  function  tests,  if  there  is 
respiratory  impairment,  or  as  aphonia, 
when  interference  with  speech  is  the 
main  impairment.  Only  in  cases  of 
larjmgeal  stenosis  where  respiratory 
impairment  is  the  basis  of  evaluation 
would  it  be  pyramiding  to  combine  such 
an  evaluation  with  the  evaluation  of 
another  pulmonary  condition. 
Therefore,  a  strict  prohibition  against 
combining  evaluations  for  stenosis  of 
the  larynx  with  evaluations  for 
pulmonary  conditions  is  not  warranted. 
The  statement  in  §  4.96.  paragraph  (a), 
stipulating  that  when  there  is  lung  or 
pleural  involvement,  DC's  6819  and 
6920  will  not  be  combined  with  each 
other  or  with  DC's  6600  through  6817  or 
6822  through  6847  is  sufficient  to  alert 
the  rating  board  to  possible  problems  of 
pyramiding  when  evaluating  pulmonary 
conditions. 

The  same  commenter  additionally 
said  that,  to  prevent  pyramiding,  VA 
should  state  that  evaluations  under  DC's 
6520  (stenosis  of  laiynx),  6511,  6512, 
6513,  and  6514  (sinusitis  in  various 
locations)  should  not  be  combined  with 
one  another  and  likewise  that 
evaluations  under  DC's  6522,  6523,  and 
6524  (rhinitis  of  various  types)  should 
not  be  combined  with  one  another. 

In  VA's  judgment,  there  is  no  need  to 
specifically  prohibit  pyramiding  of  the 
various  codes  for  sinusitis  or  rhinitis  as 
the  commenter  suggests.  The  rating 
board  is  required  in  general  by  §  4.14 
not  to  pyramid  disabiUties.  The  board 
must  use  its  judgment  as  to  whether  a 
single  evaluation  encompasses  all 
disabihty  present  or  not.  A  specific 
prohibition  might  be  useful  if  all 
conditions  involved  always  had  the 
same  manifestations,  but  this  is  not  true 
of  either  sinusitis  or  rhinitis. 

The  commenter  went  on  to  say  that, 
alternatively,  §4.96  could  be  amended 
to  state  that  it  does  not  remove  the 


prohibition  against  pyramiding  that  may 
applv  to  other  diagnostic  codes. 

vA  disagrees.  Such  an  amendment  is 
not  necessary  because  $4.14,  which 
prohibits  the  practice  of  "pyramiding," 
apphes  to  the  entire  rating  schedule, 
and  all  rating  boards  are  required  to 
follow  it 

For  further  clarity,  we  have  revised 
the  criteria  for  pulmonary  vascular 
disease,  DC  6817.  We  proposed  that  the 
criterion  for  30  percent  be  "acute 
pulmonary  embolism  with  residual 
symptoms,"  and  we  changed  that 
language  to  "symptomatic  following 
resolution  of  acute  pulmonary 
embohsm."  We  proposed  that  the 
criterion  at  the  zero-percent  level  be 
"resolved  pulmonary  thromboembolism 
with  no  residual  symptoms,"  and  we 
changed  that  language  to 
"asymptomatic,  following  resolution  of 
pulmonary  thromboembolism."  These 
do  not  represent  substantive  changes. 
Because  pidmonary  vascular  disease 
may  result  in  residuals  other  than  those 
included  in  the  proposed  criteria,  such 
as  chronic  pleural  thickening,  for  the 
sake  of  completeness,  we  added  a  note 
under  DC  6817  directing  to  evaluate 
other  residuals  under  the  most 
appropriate  diagnostic  code. 

In  the  proposed  regulation  for  chronic 
bronchitis  (DC  6600),  pulmonary 
emphysema  (DC  6603),  chronic 
obstructive  pulmonary  disease  (DC 
6604),  and  restrictive  lung  diseases:  we 
inadvertently  omitted  an  upper  level  of 
DLCO  that  would  warrant  a  ten  percent 
evaluation.  We  have  corrected  this 
oversight  in  the  final  regulation  by 
making  the  DLCO  requirement  for  the 
10-percent  evaluation  "66-  to  80-percent 
predicted." 

An  additional  change  we  made  for  the 
sake  of  completeness  was  the  addition 
of  a  note  following  DC  6504,  nose,  loss 
of  part  of,  or  scars,  stating  that  this 
disability  may  alternatively  be  evaluated 
as  DC  7800,  disfiguring  scars  of  the 
head,  face,  or  neck. 

We  made  minor  editorial  changes  in 
language  in  several  cases,  such  as 
changing  "rate"  to  "evaluate"  and 
"appUcable"  to  "appropriate",  but  these 
are  not  substantive  changes. 

VA  appreciates  the  comments 
submitted  in  response  to  the  proposed 
rule,  which  is  now  adopted  with  the 
amendments  noted  above. 

The  Secretary  hereby  certifies  that 
this  regulatory  amendment  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA),  5  U.S.C.  601-612. 
The  reason  for  this  certification  is  that 
this  amendment  would  not  directly 
afiiect  any  small  entities.  Only  VA 


beneficiaries  could  be  directly  affected. 
Therefore,  pursuant  to  5  U.S.C  605(b), 
this  amendment  is  exempt  from  the 
initial  and  final  regulatory  flexibility 
analysis  requirements  of  sections  603 
and  604. 

This  regulatory  amendment  has  been 
reviewed  by  the  Office  of  Management 
and  Budget  under  the  pnnvisions  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  dated  September 
30, 1993. 

The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  are  64.104 
and  64.109. 

List  of  Subjects  in  38  CFR  Part  4 

Disabihty  benefits,  Individuals  with 
disabiUties,  Pensions,  Veterans. 

Approved:  May  13. 1996. 
JetM  Brown, 

Secretary  of  Veterana  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  4,  subpart  B,  is 
amended  as  set  forth  below: 

PART  4— SCHEDULE  FOR  RATING 
DISABILmES 

1.  The  authority  citation  for  part  4 
continues  to  read  as  follows: 

Authority:  38  U.S.Q  1155. 
Subpart  B— Disability  Ratings 

2.  In  §  4.96,  the  section  heading  and 
paragraph  (a)  are  revised,  and  paragraph 
(c)  is  added  to  read  as  follows: 

S  4.96    Special  provtsions  re0ardlng 
•valuation  of  respiratory  condltlona. 

(a)  Rating  coexisting  respiratory 
conditions.  Ratings  under  diagnostic 
codes  6600  through  6817  and  6822 
through  6847  will  not  be  combined  with 
each  other.  Where  there  is  lung  or 
pleural  involvement,  ratings  under 
diagnostic  codes  6819  and  6820  will  not 
be  combined  with  each  other  or  with 
diagnostic  codes  6600  through  6817  or 
6822  through  6847.  A  single  rating  will 
be  assigned  under  the  diagnostic  code 
which  reflects  the  predominant 
disabihty  with  elevation  to  the  next 
higher  evaluation  where  the  severity  of 
the  overall  disability  warrants  such 
elevation.  However,  in  cases  protected 
by  the  provisions  of  Pub.  L  90-493,  the 
graduated  ratings  of  50  and  30  percent 
for  inactive  tuberculosis  will  not  be 
elevated. 


(c)  Special  monthly  compensation. 
When  evaluating  any  claim  involving 
complete  organic  aphonia,  refer  to 
§  3.350  of  this  chapter  to  determine 
whether  the  veteran  may  be  entitled  to 
special  monthly  compensation. 
Footnotes  in  the  schedule  indicate 
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conditionsi  which  potentially  establish 
entitlement  to  special  monthly 
compensation;  however,  there  are  other 
conditions  in  this  section  which  under 


certain  drctimstances  also  establish 
entitlement  to  special  monthly 
compensation. 


(Authority:  38  U.S.C  1155) 

3.  Section  4.97  is  revised  to  read  as 
follows: 


{4.97    Sdwdul*  of  rBtfnga— respiratory  systom. 


Rating 


DISEASES  OF  THE  NOSE  AND  THROAT 


6602    Septum,  nasai,  deviation  of: 

Traumatic  on»y, 

With  50-percent  obstnx:tion  of  tfie  nasai  passage  on  both  sides  or  complete  otstruction  on  one  side  

6504    Noset,  loss  of  part  of,  or  scars: 

Exposing  both  nasal  passages  — „ _ __ - 

Loss  of  part  of  one  aia,  or  ottier  obvious  disfigurement . _ — 

Nets:  Or  evaluate  as  CX)  7800,  scars,  dtefiguring.  head,  face,  or  neck. 

6510  Sinusitis,  pansinusitis,  chronic. 

651 1  Sinusitis,  ethmoid,  chronic 
6612    Sirxisitis,  frontal,  chronic. 

6513  Sinusitis,  maxillary,  chronic. 

6514  Sinusitis,  sphenoid,  chronic. 

General  Rating  Formula  for  Sinusitis  (DCs  6510  through  6514): 

Following  radical  surgery  with  chronic  osteomyelitis,  on  near  constant  sinusitis  characterized  t>y  headaches,  pain  arxl  terKler- 

rvss  of  affected  sinus,  arxj  purulent  disctiarge  or  crusting  after  repeated  surgeries 

Three  or  more  Incapaotating  episodes  per  year  of  sinusitis  requiring  prolonged  (lasting  four  to  six  weeks)  antt)iottc  treatment, 

J;  more  than  six  nornrx^pacitating  episodes  per  year  of  sinusitis  characterized  t>y  headaches,  pain,  arxl  purulent  (fiscfiarge 
crustvig  „ 

On<  or  two  incapacitating  episodes  per  year  of  sinusitis  recjuiring  protonged  (lasting  four  to  six  weeks)  antibk>tic  treatment,  or; 
\Dree  to  six  non-incapacitating  episodes  per  year  of  sinusitis  characterized  by  headacfws,  pain,  and  purulent  discharge  or 

crustirig „ 

Detected  t)y  X-ray  only „ 

Note:  An  incapacitating  eptsode  of  sinusitis  means  one  that  requires  bed  rest  and  treatment  by  a  physwian- 

651 5  Laryngitis,  tubercukxjs,  active  or  inactive. 

Rate  under  §§  4.88c  or  4.89,  wfiicfwver  is  appropriate. 

6516  Laryngitis,  chronc: 

Hoarseness,  with  thnkening  or  nodules  of  cords,  polyps,  submucous  infittration,  or  pre-makgnant  cfianges  on  tJtopsy 

Hoarseness,  with  irrflammation  of  cords  or  mucous  membrane .^ .. 

6518  Laryngectomy,  total „ L „ 

Rate  the  residuals  of  partial  laryngectomy  as  laryngitis  (DC  6516),  aphonia  (DC  6519),  or  stenosis  of  larynx  (DC  6520). 

6519  Aphoria,  complete  organic: 

Constant  inat)ility  to  communicate  by  speech „ _ — — 

Constant  inability  to  speak  above  a  wtiisper _ _. _ „ 

Note:  B/aluate  irxxxnplete  aphonia  as  laryngitis,  chroruc  (DC  6516). 

6520  Larynx,  sterKsis  of,  IrKluding  residuals  of  laryngeal  trauma  (unilateral  or  t>ilateral): 

Forced  expiratory  volume  In  one  second  (FEV-1 )  less  than  40  percent  of  predicted  value,  with  Ffc>w-Vokjme  Loop  compstible  with 

upper  airway  otjstruction,  or;  permanent  tractieostomy  

FEV-1  of  40-  to  55-percent  predicted,  with  Flow-Volume  Loop  compatit)le  with  upper  airway  obstruction 

FEV-1  of  56-  to  70-percent  predicted,  with  Fknv-Volume  Loop  compatitile  with  upper  airway  obstruction 

FEV-1  ^  71-  to  80-percent  predicted,  with  Fk>w-Volume  Loop  compatible  with  upper  airway  ot>struction 

Note:  Or  evaluate  as  aphonia  (DC  6519). 

6521  Ptiarynx,  injuries  to: 

Stricture  or  otistruction  of  pharyru  or  nasopharynx,  or;  absence  of  soft  palate  secondary  to  traunr^  cherrHcal  bum,  or 
graniionrtatous  disease,  or;  paralysis  of  soft  palate  with  swaUowing  dMfKulty  (nasal  regurgitation)  and  speech  impairment  

6522  Allergic  or  vasomotor  rhinitis: 

WithpoJyps  - ;. 

Without  polyps,  but  with  greater  than  50-percent  obstruction  of  nasal  passage  on  txith  sktes  or  complete  ot>struction  on  one  skte 

6523  Bacterial  rhinitis: 

Rhirxjsctefoma  „ 

With  permanent  hypertrophy  of  turbinates  and  with  greater  tfian  50-percent  obsfaxictkm  of  nasal  passage  on  both  skies  or  conrplete 
obstructJon  on  one  side „ _ 

6524  Granulomatous  rhinitis:  , 

Wegener's  granukxnatosis,  lethal  mkiline  granutoma  _ .'..J..'!.'...."'... 

Ottier  types  of  grarHjtomatous  infection 
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DISEASES  OF  THE  TRACHEA  AND  BRONCHI 


6600    Bronchitis,  chrorwc: 

FEV-1  less  than  40  percent  of  predicted  value,  or;  the  ratio  of  Forced  Expiratory  Volume  in  one  second  to  Forced  Vital  Capacity 
(FEV-1 /FVC)  less  than  40  percent,  or;  Diffusion  Capacity  of  the  Lung  for  Cartxjn  Monoxide  by  the  Single  Breath  Method  (DLCO 
(SB))  less  than  40-percent  predicted,  or;  maximum  exercise  capacity  less  than  15  ml/kg/min  oxygen  consumptkxi  (with  cardiac 
or  respiratory  limitation),  or;  cor  pulmonale  (rigtit  heart  failure),  on  right  ventricular  hypertrophy,  or;  pulmonary  hypertension 
(shown  by  Echo  or  cardiac  catheterization),  on  episode(s)  of  acute  respiratory  faikjre,  on  requires  outpatient  oxygen  therapy  


100 


Federal  Regirter  /  Vol.  61,  No.  173  /  Tlmrsday.  September  5.  1996  /  Rules  and  Regulations    48729 


FEV-1  of  40-  to  55^)erc8nt  predkrted.  on  FEV-1/FVC  of  40  to  55  percent,  or  DLCO  (SB)  of  40-  to  56-pefcenl  predicted,  or  maxi- 
mum oxygen  consumption  of  15  to  20  irUkglmn  (with  canftorespiratory  limit) „ ^^        h"~>««~.  «.  mwr 

FEV-1  o«  56-  to  /^percent  predicted,  or;  FEV-I/FVC  of  56  to  70  percent,  or  DLCO  (SB)  56-  to  6&i«t»rt  p^^i^ Z 

FEV-1  of  71-  to  80i»rcent  predicted,  or;  FEV-I/FVC  of  71  to  80  percent,  or  DLCO  (SB)  66-  to  80<)ercent  oredKted  ' """ 

6601  Bronchiectasis:                                                                                                                            ^ 
With  incapacrtating  episodes  of  infection  of  at  least  six  weeks  total  duration  per  year  

With  incapacitating  episode^  of  infection  of  four  to  six  wee»«  total  duratron  per  year,  or;  near  ciiwtent  finirm  rt  (^^ 
purutent  sputum  associated  with  anorexia,  weight  loss,  and  frank  hemoptysis  and  requiring  antibiotic  usage  almost  continuousJy 

With  incapacrtating  episodes  of  Infection  of  two  to  four  weeks  total  duration  per  year,  or  daily  productive  cough  with  sputum  that  is 
at  tmes  purulent  or  bkxjd-tinged  and  that  requires  protonged  (lasting  four  to  six  weeks)  antititotk:  usage  more  than  twice  a  year 

Intermittent  productive  cough  with  acute  Infection  requinrtg  a  course  of  antibiotics  at  least  twice  a  year  

Or  rate  according  to  pulmonary  impairment  as  for  chronic  brorx:Mis  (DC  6600).  

Note:  An  incapacitating  episode  is  one  that  requires  bedrest  and  treatiDent  by  a  physician. 

6602  Asthma,  bronchial: 

FEV-1  less  tlian  4(H)ercent  predated,  or  FEV-I/FVC  less  than  40  percent,  or  more  than  one  attack  per  week  with  episodes  of 
r^ratory  faikjre,  or  requires  daily  use  of  systemfc  (oral  or  parenteraQ  high  dose  cortkxsteroids  or  immuno-suppressive  medi- 
catiortt '"'" 


FEV-1  of  40-  to  55-percent  predk:ted.  or;  FEV-I/FVC  of  40  to  55  percent,  or;  at  least  monthly  visits  to  a  physeian  for  required 
care  of  exacerbations,  or;  intemiittent  (at  least  three  per  year)  courses  of  systemic  (oral  or  parenteral)  corticosterokls 

FEV-1  of  56-  to  70^)ercent  predated,  or  FEV-I/FVC  of  56  to  70  percent,  or;  daily  inhalattonal  or  oral  bronchodilator  9)er'am"^ 
inhalational  anti-inflammatory  medwatkx) ^^' 

FEV-1  of  71-  to  80i»rcent  pre<icted.  or  FEV-I/FVC  of  71  to  80  percent,  or  inten^ent  inhaliia^ 
apy  : „ 


Note:  In  the  absence  of  dintoal  findhigs  of  asthma  at  time  of  examinatton.  a  verified  history  of  asthmatic  attacks  must  be  of  record. 

6603  Emphysema,  pulnx)nary: 

^^c!i*®^*!?"  '^  percent  of  predated  vakje.  or  the  ratk)  of  Forced  Expiratory  Volume  in  one  second  to  Forced  Vital  Capacity 

eov(~J^  '  less  than  40  percent,  or  Diffuskw  Capacity  of  the  Lung  for  Carbon  Monoxide  by  the  Single  Breath  Method  (DLCO 

(SB))  less  than  40-percent  predkrted,  or  maximum  exercise  capacity  less  than  15  ml/kg/min  oxygen  consunptwn  (with  cardiac 

or  respiratory  limitatton).  or  cor  pulmonale  (right  heart  failure),  or;  right  ventricular  hypertrophy,  or-  pulmonary  hypertenston 

(shown  by  Echo  or  cardiac  catheterization),  or  episode(s)  of  acute  respiratory  failure,  or  requires  outpatient  oxygen  therapy 

FEV-1  of  40-  to  55-percent  predicted,  or;  FEV-I/FVC  of  40  to  55  percent,  or;  DLCO  (SB)  of  40-  to  S&percent  predicted,  or  maxi- 
mum oxygen  consumptton  of  15  to  20  ml/kg/min  (with  cardiorespiratory  limit)  

FEV-1  of  56-  to  70i)ercent  predated,  or  FEV-I/FVC  of  56  to  70  percent,  or  DLCO  (SBrSB^  to  66iJe^cent  ^^ed 

FEV-1  of  71-  to  80-percent  predated,  or;  FEV-I/FVC  of  71  to  80  percent,  or  DLCO  (SB)  66-  to  80-percent  predicted 

6604  Chronic  obstructive  pulmonary  disease: 

FEV-1  less  than  40  percent  of  predkrted  value,  or  the  ratio  of  Forced  Expiratory  Volume  in  one  second  to  Forced  Vital  Capacity 
(FEV-I/FVC)  less  than  40  percent,  or;  Diffuskxi  Capacity  of  the  Lung  for  Carbon  Monoxide  by  the  Single  Breath  Mettxxl  (DLCO 
(SB))  less  than  40i3ercent  predk:ted,  or  maximum  exercise  capacity  less  than  15  ni/kg/rnn  oxygen  consunv<k>n  (with  cardiac 
or  respiratory  limrtation),  or  cor  pulmonale  (right  heart  failure),  or;  right  ventricular  hypertrophy,  or;  pulmonary  hypertension 
(shown  by  Echo  or  cardiac  catheterization),  or  episode(s)  of  acute  respiratory  failure,  or;  requires  outpatient  oxygen  tf>erapy 

FEV-1  of  40-  to  5Spercent  predated,  or;  FEV-I/FVC  of  40  to  55  percent,  or;  DLCO  (SB)  of  40-  to  55-percent  predicted  or-  rr 
mum  oxygen  consumption  of  15  to  20  mJ/kg/min  (with  cardiorespiratory  limit)  

FEV-1  of  56-  to  70-percent  predated,  or;  FEV-I/FVC  of  56  to  70  percent,  or  DLCO  (SB)  56^  to  66-p«oent  piedicted 

FEV-1  of  71  -  to  BOjwrcent  predated,  or  FEV-I/FVC  of  71  to  80  percent,  or  DLCO  (SB)  66-  to  80-percent  predk;ted  . 
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DISEASES  OF  THE  LUNGS  AND  PLEURA— TUBERCULOSIS 
Ratings  for  Pulmonary  Tutiercutosis  Entitled  on  August  19, 1968 


6701  Tut)ercuk)sis,  pulmonary,  chrorvc,  far  advanced,  active „ 

6702  Tutjerculosis,  pulmorwry,  chronk:,  moderately  advanced,  active ."!.!!!!!!!!!!!!"!!!!!."!!!!!"!!!!!.!.!."!!!!" 

6703  Tubercutosis,  pulmonary,  chroroc.  minimal,  active ™I!."!."!!."!!"!.""!!!!"!!"!."! 

6704  TiAercutosis,  pulmonary,  chroroc,  active,  advancenrtent  unspecified "!!."!!!!~!!1"!"."!!IZ!."."."."!!"!!I!]!."!!!!!!!!!!."! 

6721  Tubercutosis,  pulmonary,  chrome,  far  advanced,  inactive. 

6722  Tubercutosis,  pulnnonary,  chronto,  moderately  advanced,  inactive. 

6723  Tubercutosis,  pulmonary,  chronic,  minimal,  inactive. 

6724  Tubercutosis,  pulmonary,  chronk;,  inactive,  advancement  wispecified. 

General  Rating  Fomnula  for  Inactive  Pulmonary  Tubercutosis:  For  two  years  after  date  of  inactivity,  foltowing  active  tubercutosis 

whtoh  was  clintoally  kjentified  during  sennce  or  subsequentiy 

Thereafter  for  four  years,  or  in  any  event,  to  six  years  after  date  of  inactivity -.1!ZZ1"!!!!!!!™™.Z!™!!!!!Z!!!!!!!!!!Z 

Thereafter  for  five  years,  or  to  eleven  years  after  date  of  inactivity __ _ _ _ "!.!ZZ." 

Foltowing  far  advanced  lestom  d»grK>sed  at  any  time  wtiile  the  disease  process  was  active,  minimum 

Foltowing  moderately  advanced  lestons,  provided  there  is  continued  disability,  emphysema,  dyspnea  on  exerlMn.  liivainnef^  of 

health,  ete  _ „ _ _ „„^^ 

otfwrwise ZZZZ.ZZ"ZZZ."Z.Z! 

Note  (1):  The  lOO^wrcent  rating  under  codes  6701  through  6724  is  not  su^ect  to  a  requirement  of  precedent  hospital  treatorwrt.  It  wil 
be  reckjced  to  50  percent  for  failure  to  submit  to  examination  or  to  foltow  prescribed  treatment  upon  report  to  that  effect  from  the 
medtoal  authorities.  When  a  veteran  is  placed  on  the  100-percent  rating  for  inactive  tubercutosis,  the  medeal  authorities  will  be  i^ 
prophately  notified  of  the  fact,  and  of  the  necessity,  as  given  in  footnote  1  to  38  U.S.C.  1 156  (and  fomwly  in  38  U.S.C  356  wheh 
has  been  repeated  by  Pubttc  Law  90-^93).  to  notify  the  Adjudkation  Diviston  in  the  event  of  taitore  to  submit  to  examination  or  to  tol- 
towtreatmenL 
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Rating 


Note  (2):  T>ie  graduated  50-pefcent  and  SOisercent  ratings  and  tt>e  permanent  30  percent  and  20  percent  ratings  for  inactive  pul- 
monary tuberculosis  are  not  to  be  combined  with  ratings  for  other  respiratory  disabilities.  Following  thoracoplasty  ttie  rating  win  be  for 
removal  ofi  ribs  combined  with  the  ratirtg  for  collapsed  lung.  Resection  of  the  ribs  incident  to  thoracoplasty  wilf  be  rated  as  removal. 


Ratings  for  Pulmonary  Tuberculoais  Initially  Evaiualad  After  August  19, 1968 


6730  Tut>eiiculosis,  pulmonary,  chronic,  active 
Note:  Attive  pulmonary  tut)ercuiosis  will  be  considered  permanently  and  totally  disabling  for  norvservice-connected  pension  pur- 
poses in  ttie  following  circumstarx^es: 

(a)  Associated  with  active  tut>erculosis  involving  ottier  than  ttie  respiratory  system. 

(b)  With  severe  associated  synptoms  or  with  extensive  cavity  formation. 

(c)  Reactivated  cases,  generally. 

(d)  With  advancement  of  lesions  on  successive  examinations  or  wtiile  under  treatment 

(e)  Without  retrogression  of  lesions  or  other  evidence  of  material  improvement  at  ttie  end  of  six  months  hospitalization  or  with- 
out change  of  c&ignosis  from  "active"  at  ttie  end  of  12  nxinths  hospitalization.  Material  improvement  means  lessening  or  at>- 
s#nce  of  clinical  symptoms,  arxl  X-ray  findings  of  a  stationary  or  retrogressive  lesion. 

6731  Tutjeiculosis,  pulmonary,  ctironic,  inactive: 

Dependirig  on  the  specific  firxjings,  rate  residuals  as  interstitial  lung  disease,  restrictive  lung  disease,  or,  wtien  ot>structive  lung  dis- 
ease i6  the  major  residual,  as  chronic  bronchitis  (DC  6600).  Rate  thoracoplasty  as  removal  of  rit>s  under  DC  5297. 

Note:  A,  mandatory  examination  will  be  requested  immediately  following  notification  ttiat  active  tut>erculosis  evaluated  under  DC 
6730  Ifias  become  inactive.  Any  change  in  evaluation  will  be  carried  out  under  ttie  provisions  of  §3.105(e). 

6732  Pleurfey,  tuberculous,  active  or  inactive: 

Rate  under  §§4. 88c  or  4.89,  whichever  is  appropriate. 


100 


NONTUBERCULOUS  DISEASES 


6817    Pulmonary  Vascular  Disease: 

Primary  pulmonary  hypertension,  or,  chronic  pulmonary  thromtx)emt»lism  with  evidence  of  pulmonary  hypertension,  right  ventricu- 
lar hypertrophy,  or  cor  pulmonale,  or;  pulmonary  hypertension  secorxJary  to  other  obstructive  disease  of  pulmonary  arteries  or 
veins  with  evidence  of  right  ventricular  hypertrophy  or  cor  pulmonale 

Chronic  pulmonary  thromboembolism  requiring  anticoagulant  ttierapy,  or;  following  inferior  vena  cava  surgery  without  evidence  of 
puimoriary  hypertension  or  right  ventricular  dysfunction 

Symptomatic,  following  resolution  of  acute  pulmonary  embolism „ „ 

Asymptomatic,  following  resolution  of  pulmonary  thromboemtx)lism  „ . „ „.. 

Note:  Evaluate  other  residuals  following  pulmonary  emtxMism  under  the  most  appropriate  diagnostic  code,  such  as  chronic  txon- 
chitis  (DC  6600)  or  chronic  pleural  effusion  or  fitxosis  (DC  6844),  but  do  not  combine  tfiat  evaluation  with  any  of  the  above  eval- 
uation^. 

6819    h(eoplasms,  malignant  any  specified  part  of  respiratory  system  exclusive  of  skin  growths 

Note:  A:  rating  of  1 00  percent  stiall  continue  beyorxj  the  cessation  of  any  surgical,  X-ray,  antineoplastic  ctiemotherapy  or  other 
ttierapeutic  procedure.  Six  months  aifter  discontinuance  of  such  treatment,  the  appropriate  disability  rating  shall  be  determined  by 
mandatory  VA  examination.  Any  change  in  evaluation  based  upon  that  or  any  subsequent  examination  shall  be  sut)ject  to  ttie 
provisions  of  §3.105(e)  of  this  chapter.lf  there  has  been  no  local  recurrence  or  metastasis,  rate  on  residuals. 
6820    Neoplasms,  benign,  any  specified  part  of  respiratory  system.  Evaluate  using  an  appropriate  respiratory  analogy. 
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Bacterial  Infections  of  the  Lung 


6822  Actinomycosis. 

6823  Nocardiosis. 

6824  Chronic  lung  abscess. 

General  Rating  Formula  for  Bacterial  Infections  of  the  Lung  (diagnostic  codes  6822  ttvough  6824): 

Active  infection  with  systemic  symptoms  such  as  fever,  night  sweats,  weight  loss,  or  hemoptysis 

Depending  on  the  specific  findings,  rate  residuals  as  interstitial  lung  disease,  restrictive  lung  disease,  or,  wtien  ot>structive  lung  dis- 
ease is  ttie  major  residual,  as  chronic  bronchitis  (DC  6600). 


100 


Interstitial  Lung  Disease 


6825  Diffu^  interstitial  fibrosis  (interstitial  pneumonitis,  fiiarosing  alveolitis). 

6826  Desquamative  interstitial  pneurrxxiits. 

6827  Pulmonary  alveolar  proteinosis.  '     f 

6828  Eosinophilic  granuloma  of  lung. 

6829  Drug-induced  pulmonary  pneumonitis  and  fiixosts. 

6830  Radiatiorvinduced  pulmonary  pneumonitis  and  fitxosis. 

6831  Hypersensitivity  pneumonitis  (extrinsic  allergic  alveolitis). 

6832  Pneutnocontosis  (silicosis,  anthracosis,  etc.). 

6833  Asbestosis.  ' 
General  Rating  Formula  for  Interstitial  Lung  Disease  (d»gnostic  codes  6825  through  6833): 

Forced  Vital  Capacity  (FVC)  less  than  50-percent  predicted,  or  Diffusion  Capacity  of  ttie  Lung  for  Cartx>n  Monoxide  t>y  ttie 
Single  Breath  Method  (DLCO  (SB))  less  ttian  40-percent  predicted,  or;  maximum  exercise  capacity  less  than  15  ml/kg/min 
oRygen  consumption  with  cardnrespiratory  limitation,  or;  oor  pulmonale  or  pulmonary  hypertension,  or;  requires  outpatient 
dcygen  ttierapy  ^ 

FVC  of  50-  to  64-percent  predcted,  or;  DLCO  (SB)  of  40-  to  55-percent  predicted,  or;  maximum  exercise  capacity  of  15  to  20 
rj|/kg/min  oxygen  consumption  with  cardiorespiratory  limttation  « 

FV<;  of  65-  to  74-percent  predicted,  or;  DLCO  (SB)  of  56-  to  65-percent  predicted 
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FVCof  75-  to  80-percent  predicted,  or.  DLCO  (SB)  of  66-  to  SO-percent  predntad 


Mycotic  Lung  Dieeaae 


6834    Histoplasmosis  of  lung. 
6635    Coccidioidonnycosis. 

6836  Blastomycosis. 

6837  Cryptococcosis. 

6838  Aspergillosis. 

6839  Mucomiycosis. 

General  Rating  Formula  for  Mycotic  Lung  Disease  (d«gnostic  codes  6834  through  6839): 

Chronic  pulmonary  mycosis  with  persistent  fever,  weight  loss,  night  sweats,  or  massive  hemoptysis 

Chronic  pulmonary  mycosis  requiring  suppressive  therapy  with  no  more  than  minimal  symptoms  such  ta  oocii^ioi^  mj^ 

hemoptysis  or  productive  cough 

Chronic  pulmonary  mycosis  with  minimal  symptonw  such  as  occasional  minor  henrK)pty8is  or  proijctiw  ooiiah "" 

Healed  and  inactive  mycotic  lesions,  asymptomatic ™~ 

Note:  Coccidioidomycosis  has  an  incut«tion  period  up  to  21  days,  and  the  disseminated  phase  is  ordinarily  manifest  within'six 
months  of  the  pnmary  phase.  However,  there  are  instances  of  dissemination  delayed  up  to  many  years  after  the  initial  infection 
which  may  have  been  unrecognized.  Accordingly,  when  sennce  connection  is  under  consideration  in  the  absence  of  record  or 
other  evidence  of  the  disease  in  sennce,  service  in  southwestem  United  States  where  the  disease  is  endemic  and  absence  of 
prolonged  residence  in  this  locality  before  or  after  service  will  be  the  deciding  factor. 


RestrlcthM  Lung  Disease 


6840  Diaphragm  paralysis  or  paresis.  ' 

6841  Spinal  cord  injury  with  respiratory  InsufficierKy. 

6842  Kyphoscoliosis,  pectus  excavatum,  pectus  carinatum. 

6843  Traumatic  chest  wall  defect,  pneumothorax,  hernia,  etc. 

6844  Post-surgical  residual  (lobectomy,  pneunxxiectomy,  eto.). 

6845  Chronic  pleural  effusion  or  fit)rosis. 

General  Rating  Formula  tor  Restrictive  Lung  Disease  (diagnostic  codes  6840  through  6845): 

FEV-1  less  than  40  percent  of  predicted  value,  on  the  ratio  of  Forced  Expiratory  Volume  in  one  second  to  Forced  Vital  Ca- 
pacity (FEV-1/FVC)  less  than  40  percent,  or  Diffusion  Capacity  of  the  Lung  for  Carbon  Monoxide  by  the  Single  Breath 
Method  (DLCO  (SB))  less  than  40-percent  predicted,  or  maximum  exercise  capacity  less  than  15  ml/kg/min  oxygen  con- 
sumption (with  cardiac  or  respiratory  limitation),  or  cor  pulnwnale  (right  heart  failure),  or  right  ventricular  hypertrophy  or- 
pulmonary  hypertension  (shown  by  Echo  or  cardiac  catheterization),  or  episode(s)  of  acute  respiratory  failure,  or:  requires 
outpatient  oxygen  therapy  

FEV-1  of  40-  to  55-percent  predicted,  or;  FEV-1/FVC  of  40  to  55  percent,  oJ-rbLCQ  (SB)  of  40^^to 
maximum  oxygen  consumption  of  15  to  20  ml/kg/min  (with  cardtorespiratory  limit)  '     ' 

FEV-1  of  56-  to  70-percent  predicted,  or  FEV-1/FVC  of  56  to  70  percent,  or  DLCO  (SB)  56^  to  65^rcent  predicted 

FEV-1  of  71-  to  80-percent  predicted,  or  FEV-1/FVC  of  71  to  80  percent,  or  DLCO  (SB)  66-  to  SOisercent  predicted 
Or  rate  primary  disorder 

Note  (1):  A  lOO-percent  rating  shaH  be  assigned  for  pleurisy  with  empyema,  with  or  without  pleurocutaneous  fistula,  until  resolved. 

Note  (2):  Following  episodes  of  total  spontaneous  pneumothorax,  a  rating  of  100  percent  shall  be  assigned  as  of  the  date  of  hos- 
pital admission  and  shaH  continue  for  three  months  from  the  first  day  of  the  month  after  hospital  discharge. 

Note  (3):  Gunshot  wounds  of  the  pleural  cavity  with  bullet  or  missile  retained  in  lung,  pain  or  discomfort  on  exertion,  or  with  scat- 
tered rales  or  some  limitation  of  excursion  of  diaphragm  or  of  lower  chest  expansion  shall  be  rated  at  least  20-percent  cisabling 
Disabling  injunes  of  shoulder  girdle  muscles  (Groups  I  to  IV)  shall  be  separately  rated  and  combined  with  ratings  for  respiratory 
involvement.  Involvement  of  Muscle  Group  XXI  (DC  5321).  however  will  not  be  separately  rated. 

6846  Sarcoidosis: 

Cor  pulmonale,  or  cardiac  involvement  with  congestive  heart  failure,  or  progressive  pulmonary  disease  with  fever,  night  sweats 
and  weight  loss  despite  treatment 

Pulmonary  Involvement  requiring  systemic  high  dose  (therapeutic)  corticosteroids  for  control .."^^!1"!.!!!!"."1"'!"1"!!!!!!Z!!!!!!!! 

Pulmonary  involvement  with  persistent  symptoms  requiring  chronic  low  dose  (maintenance)  or  intermittent  corticosteroicte  "!]!!!!!!!!."." 

Chronic  hilar  adenopathy  or  stable  lung  infiltrates  without  symptoms  or  physictogic  impairment  

Or  rate  active  disease  or  residuals  as  chronic  bronchitis  (DC  6600)  and  extra-pulmonary  involvement  under  specific  body  system 
involved.  '    ' 

6847  Sleep  Apnea  Syndromes  (Obstnjctive,  Central,  Mixed): 

Chronic  respiratory  failure  with  cartjon  dioxide  retention  or  cor  pulmonale,  or;  requires  tracheostomy 

Requires  use  of  breathing  assistance  device  such  as  continuous  ainway  pressure  (CPAP)  machine ..Z'""Z''"""''i 

Persistent  day-time  hypersomndence  ...."!!!!."!!!..".. 

Asymptomatic  but  with  documented  sleep  disorder  breathing  _ !"!!!!.Z.ZZ!ZZ!!Z!Z.™™"ZZZ"!"..".""! 

1  Review  for  entittement  to  special  monthly  compensation  under  §3.350  of  this  chapter. 


Rating 


10 


100 

50 

30 

0 


100 

60 
30 

10 


100 

60 

30 

0 


100 

SO 

30 

0 


(PR  Doc.  96-22593  Filed  9-4-96;  8:45  am] 
BILUNG  OOOC  6320-01-P 


FMeri 


46732    FMeral  Register  /  Vol.  61,  No.  173  /  Thiirsday,  September  5,  1996  /  Rules  and  Regulations 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44CFRPart64 
[Doctot  No.  FEMA-7648] 

Suspension  of  Community  Eligibility 

AGENCY:  Felderal  Emergency 
Management  Agency,  FEMA. 

action:  Fiqal  rule. 

1- 

SUMMARY:  this  rule  identifies 
communit^u,  where  the  sale  of  flood 
insurance  has  been  authorized  under 
the  National  Flood  Insurance  Program 
(NFIP),  that  are  suspended  on  the 
effective  dates  listed  within  this  rule 
because  of  noncompliance  with  the 
floodplain  management  requirements  of 
the  prograifi.  If  the  Federal  Emergency 
Managemetit  Agency  (FEMA)  receives 
docimientation  that  the  community  has 
adopted  the  required  floodplain 
management  measures  prior  to  the 
effective  suspension  date  given  in  this 
rule,  the  suspension  will  be  withdrawn 
by  publication  in  the  Federal  Register. 
EFFECTIVE  DATE:  The  effective  date  of 
each  community's  suspension  is  the 
third  date  ("Susp.")  listed  in  the  third 
column  of  the  following  tables. 
ADDRESSES:  If  you  wish  to  determine 
whether  a  particular  community  was 
suspended! on  the  suspension  date, 
contact  the  appropriate  FEMA  Regional 
Office  or  the  NFIP  servicing  contractor. 
FOn  FURTHtR  INFORMATION  CONTACT: 
Robert  F.  Shea,  Jr.,  Division  Director, 
Program  Implementation  Division. 
Mitigation  Directorate,  500  C  Street, 
SW.,  Room  417.  Washington,  DC  20472. 
(202) 646-8619. 

SUPPLEMENTARY  INFORMATION:  The  NFIP 
enables  property  owners  to  purchase 
flood  insuftmce  which  is  generally  not 
otherwise  Available.  In  return, 
communities  agree  to  adopt  and 
administei  local  floodplain  management 
aimed  at  p^tecting  lives  and  new 
construction  from  future  flooding. 
Section  13115  of  the  National  Flood 
Insurance  ^ct  of  1968,  as  amended,  42 
U.S.C.  40212,  prohibits  flood  insurance 
coverage  as  authorized  under  the 
National  Flood  Insurance  Program,  42 
U.S.C.  4001  et  seq.,  imless  an 
appropriaHe  public  body  adopts 
adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  communities  listed  in 
this  document  no  longer  meet  that 
statutory  requirement  for  compliance 
with  progiam  regulations,  44  CFR  part 
59  et  seq.  Accordingly,  the  commimities 


will  be  suspended  on  the  effective  date 
in  the  third  column.  As  of  that  date, 
flood  insurance  will  no  Icxiger  be 
available  in  the  community.  However, 
some  of  these  communities  may  adopt 
and  submit  the  required  documentation 
of  legally  enforceable  floodplain 
management  measures  after  this  rule  is 
published  but  prior  to  the  actual 
suspension  date.  These  communities 
will  not  be  suspended  and  Mrill  continue 
their  eligibility  for  the  sale  of  insurance. 
A  notice  withdrawing  the  suspension  of 
the  communities  will  be  published  in 
the  Federal  Reeister. 

In  addition,  tne  Federal  Emergency 
Management  Agency  has  identified  the 
special  flood  hazard  areas  in  these 
communities  by  publishing  a  Flood 
Insurance  Rate  Map  (FIRM).  The  date  of 
the  FIRM  if  one  has  been  published,  is 
indicated  in  the  fourth  column  of  the 
table.  No  direct  Federal  financial 
assistance  (except  assistance  pursuant  to 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  not  in 
connection  with  a  flood)  may  legally  be 
provided  for  construction  or  acquisition 
of  buildings  in  the  identified  special 
flood  hazard  area  of  communities  not 
participating  in  the  NFIP  and  identified 
for  more  than  a  year,  on  the  Federal 
Emergency  Management  Agency's 
initial  flood  insurance  map  of  the 
community  as  having  flood-prone  areas 
(section  202(a)  of  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C. 
4106(a),  as  amended).  This  prohibition 
against  certain  types  of  Federal 
assistance  becomes  effective  for  the 
communities  listed  on  the  date  shown 
in  the  last  column. 

The  Acting  Associate  Director  finds 
that  notice  and  public  comment  under 
5  U.S.C.  553(b)  are  impracticable  and 
imnecessary  because  communities  listed 
in  this  final  rule  have  been  adequately 
notified. 

Each  community  receives  a  6-month, 
90-day,  and  30-day  notification 
addressed  to  the  Chief  Executive  Officer 
that  the  community  will  be  suspended 
unless  the  required  floodplain 
management  measures  are  met  prior  to 
the  effective  suspension  date.  Since 
these  notifications  have  been  made,  this 
final  rule  may  take  effect  within  less 
than  30  days. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Considerations.  No 
environmental  impact  assessment  has 
been  prepared. 


Regulatory  Flexibility  Act 

The  Acting  Associate  Director  has 
determined  that  this  rule  is  exempt  from 
the  requirements  of  the  Regulatory 
Flexibility  Act  becaiise  the  National 
Flood  Insurance  Act  of  1968,  as 
amended,  42  U.S.C.  4022,  prohibits 
flood  insurance  coverage  unless  an 
appropriate  public  body  adopts 
adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  commimities  listed  no 
longer  comply  with  the  statutory 
requirements,  and  after  the  effective 
date,  flood  insurance  will  no  longer  be 
available  in  the  commimities  unless 
they  take  remedial  action. 

Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review.  58  FR  51735. 

Paperwork  Reduction  Act 

This  rule  does  not  involve  any 
collection  of  information  for  purposes  of 
the  Paperwork  Reduction  Act.  44  U.S.C. 
3501  et  seq. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under  , 
Executive  Order  12612,  Federalism. 
October  26. 1987.  3  CFR,  1987  Comp., 
p.  252. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778.  October  25. 1991.  56  FR 
55195.  3  CFR.  1991  Comp.,  p.  309. 

List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance,  Floodplains. 

Accordingly,  44  CFR  part  64  is 
amended  as  follows: 

PART  64^AMENDED]      v 

1.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 

§64.6    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  64.6  are  amended  as 
follows: 
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Stats/tocaSon 


Region  N 

New.YofIc 

Ticonderoga,  town  of,  Essex  County  . 


WedsviUe,  village  of,  Allegany  County 


Region  IN 

West  Virginia:  Danville,  town  of,  Boone  County  . 

Region  V 

Indiana-  Brownstown,  town  of.  Jackson  County  . 


Minnesota:  Cannon  Falls,  city  of,  Goodhue  County 

Region  H 
NewYortc 

Dresden,  town  of,  Washington  County 


Hllxjm,  village  of,  Roddand  County 


Region  III 

Pennsytvania:  Shirley,  township  of,  Huntingdon  County 

Region  IV 

Florida:  Bay  County,  unincorporated  areas 


ReglonV 

Indiana:  Scottsburg,  city  of,  Scotts  County 


Michigan:  Hartland,  township  of,  Livingston  County 
Ohio:  Riverside,  city  of,  Montgomery  County 


RegionVI 

New  Mexico: 

Albuquerque,  city  of.  BemaKHo  County  .. 

BematiUo  County,  unincorporated  areas 

Tijeras,  village  of,  Bernalillo  County 


Commu- 
nity No. 


Region  X 

Alaska:  Fairt)anks  North  Star,  borough  of,  Fairbanks  North  Star 
Borough. 

Washington:  Skagit  County,  unincorporated  areas 


3611S9 
360036 

540230 

180317 
270141 

361410 
360683 

421700 

120004 

180234 
260784 
390416 

350002 

350001 
350135 

025009 
530151 


Effective  date  of  eKgtiiaty 


Apr.  15.  1975.  Emerg.;  May  17. 

1988.  Reg.;  SepL  6.  1996. 

Susp. 
May  10.  1975.  Emerg.;  July  17. 

1978.  Reg.;  Sept  6.  1996. 

Susp. 

July  1.  1975,  Emerg.;  Apr.  16, 
1991,  Reg.;  Sept  6,  1996, 
Susp. 

Jan.  29,  1976,  Emerg.;  Jan.  3, 

1986,  Reg.;  Sept  6.  1996, 

Susp. 
Apr.  5.  1974,  Emerg.;  Jan.  2, 

1981,  Reg.;  Sept  6,  1996, 

Susp. 


Jan.  25,  1977,  Emerg.;  July  3, 

1986,  Reg.;  Sept  20,  1996, 

Susp. 
June  18,  1975,  Emerg.;  Jan.  6, 

1982,  Reg.;  Sept  20,  1996, 

Susp. 

Feb.  4.  1976,  Emerg.;  Aug.  15. 
1989,  Reg.;  Sept.  20.  1996, 
Susp. 

May  12.  1975.  Emerg.;  July  2. 
1981,  Reg.;  Sept  20.  1996. 
Susp. 

Apr.  7.  1975,  Emerg.;  Aug.  19. 

1985.  Reg.;  Sept  20.  1996. 

Susp. 
Nov.  25.  1986,  Emerg.;  May 

17,  1989.  Reg.;  Sept  20, 

1996,  Susp. 
May  12.  1976.  Emerg.;  Dec. 

15,  1981,  Reg.;  Sept  20, 

1996,  Susp. 


Sept.  9,  1974,  Emerg.;  October 

14,  1983,  Reg.;  Sept  20, 
1996,  Susp. 

Aug.  26,  1974,  Emerg.;  Sept 

15,  1983.  Reg.;  Sept  20, 
1996.  Susp. 

July  9,  1975,  Emerg.;  Jan.  6, 
1983,  Reg.;  Sept  20,  1996, 
Susp. 

May  15,  1970,  Emerg.;  June 

25,  1969,  Reg.;  Sept  20, 

1996,  Susp. 
June  25,  1971,  Emerg.;  Jan.  3, 

1985,  Reg.;  Sept  20.  1996. 

Susp. 


Current  effec- 
tive map  date 


Sept.  6,  1996 
do 


..do 


.do 


..do 


Sept  20. 1996 
do 


..do 


..do 


..do 
..do 
..do 

..do 
..do  . 
..do  . 


do 

Sept.  29.  1989 


Date  certain 
Federal  a»- 
sistarx^  no 
kxiger  avait- 
able  In  spe- 

ciai  flood 
hazard  areas 


Sept  6, 
1996. 

Do. 


Da 

Do. 

Do. 


Sept  20, 
1996. 

Do. 


Do. 

Do. 

• 

Do. 
Do. 
Do. 

Do. 
Do. 
Do. 

Do. 
Do. 


Code  for  reading  third  column:  Emerg.-Emergency;  Reg.-Regular;  Rein.-Reinstatement;  Susp.-Suspensk)n. 
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(Catalog  of  Federal  Domestic  Assistance  No. 
83.100.  "Flood  Insurance") 
Issued:  August  22. 1996. 
Richard  W.  Khmm. 
Acting  Associate  Director,  Mitigation 
Dinctorata. 

[FR  Doc.  9f-22670  Filed  »  4  06;  8:45  am] 
■NJJNQ  cooc  •na-oft-p 


JAMES  MADISON  MEMORIAL 
FELLOWSHIP  FOUNDATION 

45CFRP^2400 

Fellowalilp  Program  Raquirwnents 

AGENCY:  James  Madison  Memorial 
Fellowship  Foundation. 

action:  Final  rule. 

i 

SUMMARY3  The  following  are  revised 
regulations  governing  the  annual 
competition  for  James  Madison 
Fellowships  and  the  obligations  of 
James  Madison  Fellows.  These 
regulations  update  and  replace  several 
aspects  of  the  the  Foundation's  existing 
regulations  as  implemented  by  the 
James  Madison  Memorial  Fellowship 
Act  of  1966.  These  revised  regulations 
govern  th#  qualifications  and 
applicati<^ns  of  candidates  for 
fellowshifos;  the  selection  of  Fellows  by 
the  Founaation;  the  graduate  programs 
Fellows  must  pursue;  the  terms  and 
conditions  attached  to  awards;  the 
Foimdati0n's  annual  Summer  Institute 
on  the  Constitution;  and  related 
requirements  and  exp>ectations 
regatdingj  fellowships. 
DATES:  September  5, 1996. 
AOORESSQS:  James  Madison  Memorial 
Fellowship  Foundation,  2000  K  Street. 
NW,  Suitt  303,  Washington,  DC  20006- 
1809. 

FOR  FURTMER  MFORMATION  CONTACT: 
Lewis  F.  Larsen,  (202)  653-8700. 
SUPPLEM9fTARY  INFORMATION:  The 
reason  fof  the  changes  to  the 
Foundation's  regulations  comes  as  a 
result  of  the  Foundation's  desire  to 
clarify  several  of  the  rxiles  and 
regulatioiis  which  James  Madison 
Fellows  itiust  observe  when  accepting 
their  fellowships.  Although  many  of  the 
changes  are  minor  insertions  of  words 
and  punctuation,  this  document 
specifically  expands  the  definition 
section  t0  include  further  detailed 
definitions  on  Credit  Hour  Equivalent, 
Incomplete,  Repayment,  Satisfactory 
Progress,  Stipend,  Teaching  Obligation, 
Termination  and  Withdrawal.  The 
Foimdation  now  encourages  James 
Madison  Fellows  to  choose  a  graduate 
program  which  does  not  include  the 
writing  of  a  thesis.  (>aduate  programs 


for  which  Fellows  may  apply  have  been 
broadened  to  include  poUtical  science. 
Finally,  a  section  entiUed  "Teaching 
Obligation"  was  added  to  further  clarify 
the  obligation  to  teach,  required  by  the 
Foundation  once  each  fellow  has  earned 
a  master's  degree. 

The  Foundation  did  not  receive  any 
comments  regarding  these  regulations 
during  the  public  comment  period. 

List  of  Subjects  in  45  CFR  Part  2400 

Educaticm.  Fellowships. 
Dated:  August  26, 1996. 
Paul  A.  Yost.  Jr.. 

President. 

For  the  reasons  set  forth  in  the 
preamble  and  under  authority  of  20 
U.S.C.  4501  et  seq.,  Chapter  XXIV.  Title 
45  of  the  Code  of  Federal  Regulations  is 
an?    ided  by  revising  part  2400  to  read 
's      lows: 

^wiAPTER  XXIV-^AMES  MADISON 
MEMORIAL  FELLOWSHIP  FOUNDATION 

Part  2400— Fellowship  Program 
ReqtJiramants 

Sut>part  A— Qanaral 

2400.1  Purposes. 

2400.2  Annual  competition. 

2400.3  EUgibility. 

2400.4  Definitions. 

SutifMrt  B— Appltcatlon 

2400.10  Application. 

2400.11  Faculty  representatives. 

Sulipart  C— Application  Process 

2400.20  Preparation  of  application. 

2400.21  Contents  of  application. 

2400.22  Application  deadline. 

Sut)part  D— Selection  of  Fellows 

2400.30  Selection  criteria. 

2400.31  Selection  process. 

Sul)part  E— Graduate  Study 

2400.40  Institutions  of  graduate  study. 

2400.41  Degree  programs. 

2400.42  Approval  of  Plan  of  Study. 

2400.43  Required  courses  of  graduate  study. 

2400.44  Commencement  of  graduate  study. 

2400.45  Special  consideration:  Junior 
Fellows'  Plan  of  study. 

2400.46  Special  consideration:  second 
master's  degrees. 

2400.47  Summer  Institute's  relationship  to 
fellowship. 

2400.48  Fellows'  participation  in  the 
Summer  Institute. 

2400.49  Contents  of  the  Summer  Institute. 

2400.50  Allowances  and  Summer  Institute 
costs. 

2400.51  Summer  Institute  accreditation. 

Subpart  F— Fellowship  Stipend 

2400.52  Amount  of  Stipend. 

2400.53  Duration  of  stipend. 

2400.54  Use  of  stipend. 

2400.55  Certification  for  stipend. 

2400.56  Payment  of  stipend. 


2400.57  Termination  of  stipend. 

2400.58  Repayment  of  stipend. 

Subpart  0    Special  Conditions 

2400.59  Other  awards. 

2400.60  Renewal  of  award. 

2400.61  Postponement  of  award. 

2400.62  Evidence  of  master's  degree. 

2400.63  Excluded  graduate  study. 

2400.64  Alterations  to  Plan  of  Study. 

2400.65  Teaching  obligation. 

2400.66  Completion  of  fellowship. 
Authority:  20  U.S.C  4501  et  seq. 

Subpart  A— General 

fa40ai    Purposes. 

(a)  The  purposes  of  the  James 
Madison  Memorial  Fellowship  Program 
are  to: 

(1)  Provide  incentives  for  master's 
degree  level  graduate  study  of  the 
history,  principles,  and  development  of 
the  United  States  Constitution  by 
outstanding  in-service  teachers  of 
American  history,  American 
government,  social  studies,  and  political 
science  in  grades  7-12  and  by 
outstanding  college  graduates  who  plan 
to  become  teachers  of  the  same  subjects; 
and 

(2)  Strengthen  teaching  in  the  nation's 
secondary  schools  about  the  principles, 
framing,  ratification,  and  subsequent 
history  of  the  United  States 
Constitution. 

(b)  The  Foundation  may  from  time  to 
time  operate  its  own  programs  and 
luidertake  other  closely-related 
activities  to  fulfill  these  goals. 

12400.2  Annual  competttton. 

To  achieve  its  principal  purposes,  the 
Foundation  holds  an  annual  national 
competition  to  select  teachers  in  grades 
7-12.  college  seniors,  and  college 
graduates  to  be  James  Madison  Fellows. 

12400.3  Eligibility. 

Individuals  eligible  to  apply  for  and 
hold  James  Madison  Fellowships  are 
United  States  citizens.  United  States 
nationals,  or  permanent  residents  of  the 
Northern  Mariana  Islands  who  are: 

(a)  Teachers  of  American  history. 
American  government,  social  studies,  or 
political  science  in  grades  7-12  who: 

(1)  Are  teaching  full  time  during  the 
year  in  which  they  apply  for.a 
fellowship; 

(2)  Are  under  contract,  or  can  provide 
evidence  of  being  under  prospective 
contract,  to  teach  full  time  as  teachers 
of  American  history,  American 
government,  social  studies,  or  political 
science  in  grades  7-12; 

(3)  Have  demonstrated  records  of 
willingness  to  devote  themselves  to 
dvic  responsibilities  and  to  professional 
and  collegial  activities  within  their 
schools  and  school  districts; 
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(4)  Are  highly  recommended  by  their 
department  heads,  school  heads,  school 
district  superintendents,  or  other 


supervisors; 


(5)  Qualify  for  admission  with 
graduate  standing  at  accredited 
universities  of  their  choice  that  ofiiar 
master's  degree  programs  allowing  at 
least  12  semester  hours  or  their 
equivalent  of  study  of  the  origins, 
principles,  and  development  of  the 
Constitution  of  the  United  States  and  of 
its  comparison  with  the  constitutions  of 
other  forms  of  government; 

(6)  Are  able  to  complete  their 
proposed  courses  of  graduate  stiidy 
within  five  calendar  years  from  the 
commencement  of  study  under  their 
fBllowships,  normally  through  part-time 
study  diuing  siunmers  or  in  evening  or 
%veekend  programs; 

(7)  Agree  to  attend  the  Foundation's 
four-week  Summer  bistitute  on  the 
Constitution,  normally  during  the 
simuner  following  the  commencement 
of  study  imder  their  fellowships;  and 

(8)  Sign  agreements  that,  after 
completing  the  education  for  which  the 
fellowship  is  awarded,  they  will  teach 
American  history,  American 
government,  social  studies,  or  political 
science  full  time  in  secondary  schools 
for  a  period  of  not  less  than  one  year  for 
each  full  academic  year  of  study  for 
which  assistance  was  received, 

f>referably  in  the  state  Usted  as  their 
egal  residence  at  the  time  of  their 
fellowship  award.  For  the  purposes  of 
this  provision,  a  full  academic  year  of 
study  is  the  number  of  credit  hours 
determined  by  each  university  at  which 
Fellows  are  studying  as  constituting  a 
full  year  of  study  at  that  university. 
Fellows'  teaching  obUgations  will  be 
figured  at  full  academic  years  of  study; 
and  when  Fellows  have  studies  for 
partial  academic  years,  those  years  will 
be  rounded  upward  to  the  nearest  one- 
half  year  to  determine  Fellows'  total 
teaching  obligations. 

(b)  Those  who  aspire  to  become  full- 
time  teachers  of  American  history, 
American  government,  social  studies,  or 
political  science  in  grades  7-12  who: 

(1)  Are  matriculated  college  seniors 
pursuing  their  baccalaureate  degrees  full 
time  and  will  receive  those  degrees  no 
later  than  August  31st  of  the  year  of  the 
fellowship  competition  in  which  they 
apply  or  prior  recipients  of 
baccalaureate  degrees; 

(2)  Plan  to  begm  graduate  study  on  a 
full-time  basis; 

(3)  Have  demonstrated  records  of 
willingness  to  devote  themselves  to 
dvic  responsibilities; 

(4)  Are  highly  recommended  by 
faculty  members,  deans,  or  other 
persons  familiar  with  their  potential  for 


graduate  study  of  American  history  and 
government  and  with  their  serious 
intention  to  enter  the  teaching 
profession  as  secondary  school  teachers 
of  American  history,  American 
government,  social  studies,  or  political 
science  in  grades  7-12; 

(5)  Qualify  for  admission  with 
graduate  standing  at  accredited 
universities  of  their  choice  that  offer 
master's  degree  programs  that  allow  at 
least  12  semester  hours  or  their 
equivalent  of  study  of  the  origins, 
principles,  and  development  of  the 
Constitution  of  the  United  States  and  of 
its  comparison  with  the  constitutions 
and  history  of  other  forms  of 
government; 

(6)  Are  able  to  complete  their 
proposed  courses  of  graduate  study  in 
no  more  than  two  calendar  years  from 
the  commencement  of  study  under  their 
fellowships,  normally  through  full-time 
study; 

(7)  Agree  to  attend  the  Foundation's 
four-week  Summer  Institute  on  the 
Constitution,  normally  diuing  the 
summer  following  the  commencement 
of  study  imder  their  fellowships;  and 

(8)  Sign  an  agreement  that,  after 
completing  the  education  for  which  the 
fellowship  is  awarded,  they  will  teach 
American  history,  American 
government,  social  studies,  or  poUtical 
science  full  time  in  secondary  schools 
for  a  period  of  not  less  than  one  year  for 
each  full  academic  year  of  study  for 
which  assistance  was  received, 
preferably  in  the  state  listed  as  their 
legal  residence  at  the  time  of  their 
fellowship  award.  For  the  purposes  of 
this  provision,  a  full  academic  year  of 
study  is  the  number  of  credit  hours 
determined  by  each  univeraity  at  which 
Fellows  are  studying  as  constituting  a 
full  year  of  study  at  that  university. 
Fellows'  teaching  obUgations  will  be 
figured  at  full  academic  years  of  study; 
and  when  Fellows  have  studies  for 
partial  academic  years,  those  years  will 
be  rounded  upward  to  the  nearest  one- 
half  year  to  determine  Fellows'  total 
teaching  obUgations. 

S  2400.4    Definitions. 

As  used  in  this  part: 

Academic  year  means  the  period  of 
time  in  which  a  full-time  student  would 
normally  complete  two  semesters,  two 
trimesters,  three  quartera,  or  their 
equivalent  of  study. 

Act  means  the  James  Madison 
Memorial  Fellowship  Act. 

College  means  an  institution  of  higher 
education  offering  only  a  baccalaureate 
degree  or  the  undergraduate  division  of 
a  university  in  which  a  student  is 
pursuing  a  baccalaureate  degree. 


Credit  Hour  Equivalent  means  the 
number  of  graduate  credit  houis 
obtained  in  credits,  courses  or  units 
during  a  quarter,  a  trimester,  or  a 
semester  which  are  needed  to  equal  a 
specific  number  of  semester  graduate 
credit  hours. 

Fee  means  a  typical  and  usually  non- 
refundable charge  levied  by  an 
institution  of  higher  education  for  a 
service,  privilege,  or  use  of  property 
which  is  required  for  a  Fellow's 
enrollment  and  registration. 

Fellow  means  a  recipient  of  a 
feUowship  from  the  Foundation. 

Fellowship  means  an  award,  called  a 
James  Madison  Fellowship,  made  to  a 
person  by  the  Foundation  for  graduate 
study. 

Foundation  means  the  James  Madison 
Memorial  Fellowship  Foundation. 

Full-time  study  means  study  for  an 
enrolled  student  who  is  carrying  a  full- 
time  academic  workload  as  determined 
by  the  institution  under  a  standard 
appUcable  to  all  students  enrolled  in  a 
particular  educational  program. 

Graduate  study  means  the  courses  of 
study  beyond  the  baccalaureate  level, 
which  are  offiered  as  part  of  a 
univereity's  master's  degree  program 
and  whidi  lead  to  a  master's  degree. 

Incomplete  means  a  course  which  the 
Foundation  has  paid  for  but  the  Fellow 
has  received  an  incomplete  grade  or  the 
Fellow  has  not  received  graduate  credit 
for  the  course. 

Institution  of  higher  education  has  the 
meaning  given  in  Section  12Q1^)  of  the 
Higher  Education  Act  of  1965  (20  U.S.C 
1141(a)). 

Junior  Fellowship  means  a  James 
Madison  Fellowship  granted  either  to  a 
college  senior  or  to  a  college  graduate 
who  has  received  a  baccalaureate  degree 
and  who  seeks  to  become  a  secondary 
school  teacher  of  American  history, 
American  government,  social  studies,  or 
political  science  for  full-time  graduate 
study  toward  a  master's  degree  whose 
course  of  study  emphasizes  the  framing, 
principles,  history,  and  interpretation  of 
the  United  States  Constitution. 

Master's  degree  means  the  first  pre- 
doctoral  graduate  degree  offered  by  a 
univeraity  beyond  the  baccalaureate 
degree,  for  which  the  baccalaureate 
degree  is  a  prerequisite. 

Matriculated  means  formally  enrolled 
in  a  master's  degree  program  in  a 
university. 

Repayment  means  if  the  fellowship  is 
relinquished  by  the  fellow  or  is 
terminated  by  the  Foundation  prior  to 
the  completion  of  the  Fellow's  degree, 
and/or  the  Fellow  bils  to  fulfill  the 
teaching  obUgation  after  the  graduate 
degree  is  awarded,  the  Fellow  must 
repay  to  the  Foundation  all  Fellowship 
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costs  receivad  plus  interest  at  a  rate  of 
6%  per  annum  and.  if  applicable, 
reasonable  collection  fees. 

Resident  means  a  person  who  has 
legal  residence  in  the  state,  recognized 
under  state  law.  If  a  question  arises 
concerning  a  Fellow's  state  of  residence, 
the  Foundiation  determines,  for  the 
purposes  of  this  program,  of  which  state 
the  person  is  a  resident,  taking  into 
account  the  Fellow's  place  of 
registration  to  vote,  his  or  her  parent's 
place  of  residence,  and  the  Fellow's 
eligibility  for  in-state  tuition  rates  at 
pubhc  institutions  of  higher  education. 

Satisfactory  progress  for  a  Junior 
Fellow  means  the  completion  of  the 
number  of  required  courses  normally 
expected  of  full-time  master's  degree 
candidates  ait  the  university  that  the 
Fellow  attends,  with  grades  acceptable 
to  that  university,  in  not  more  than  two 
calendar  years  from  the  commencement 
of  that  study.  Satisfactory  progress  for  a 
Senior  Fellow  means  the  completion 
each  year  of  a  specific  niunber  of 
required  courses  in  the  Fellow's 
master's  degree  program,  as  agreed  upon 
each  year  with  the  Foundation  and 
outlined  on  the  Plan  of  Study  form,  with 
grades  acceptable  to  the  Fellow's 
university,  in  not  more  than  five 
calendar  years  from  the  commencement 
of  that  study. 

Secondary  school  means  grades  7 
throu^  12. 

Sen/or  means  a  student  at  the 
academic  level  recognized  by  an 
institution  of  higher  education  as  being 
the  last  year  of  study  before  receiving 
the  baccalaureate  degree. 

Senior  Fellowship  means  a  James 
Madison  Fellowship  granted  to  a 
secondary  school  teacher  of  American 
history,  American  government,  social 
studies,  or  political  science  for  part-time 
graduate  study  toward  a  master's  degree 
whose  coiu^  of  study  emphasizes  the 
haming.  pri^ples.  history,  and 
interpretation  of  the  United  States 
Constitutioa. 

State  means  each  of  the  50  states,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  and, 
considered  as  a  single  entity,  Guam,  the 
United  States  Virgin  Islands.  American 
Samoa,  the  Commonwealth  of  the 
Northern  Ivferiana  Islands,  and.  until 
adoption  of  its  Compact  of  Free 
Association,  the  Republic  of  Palau. 

Stipend  means  the  amount  paid  by 
the  Founda^on  to  a  Fellow  or  on  his  or 
her  behalf  tt>  pay  the  allowable  costs  of 
graduate  study  which  have  been 
approved  under  the  fellowship. 

Teaching  Obligation  means  that  a 
Fellow,  updn  receiving  a  master's 
degree,  must  teach  American  history. 
American  aovemment,  social  studies,  or 


political  science  on  a  full-time  basis  to 
students  in  secondary  school  for  a 
period  of  not  less  than  one  year  for  each 
year  for  which  financial  assistance  was 
received. 

Term  means  the  period — semester, 
trimester,  or  quarter — used  by  an 
institution  of  higher  education  to  divide 
its  academic  year. 

Termination  means  the  non-voluntary 
ending  of  a  fellowship  by  the 
Foundation  when  the  Fellow  has  not 
complied  with  the  rules  and  regulations 
of  the  fellowship  or  has  not  made 
satisfactory  progress  in  his  or  her 
program  of  study. 

University  means  an  institution  of 
higher  education  that  offers  post- 
baccalaureate  degrees. 

Withdrawal  means  the  voluntary 
relinquishment  or  surrender  of  a 
Fellowship  by  the  Fellow. 

Subpart  B— Application 

12400.10    Application. 

Eligible  applicants  for  fellowships 
must  apply  directly  to  the  Foundation. 

f  2400.11    Faculty  ReprMantatlvea. 

Each  college  and  university  thaf* 
chooses  to  do  so  may  annually  appoint 
or  reappoint  a  faculty  representative 
who  will  be  asked  to  identify  and 
recruit  fellowship  applicants  on 
campus,  publicize  the  annual 
competition  on  campus,  and  otherwise 
assist  eligible  candidates  in  preparation 
for  applying.  In  order  to  eUcit  the 
appointment  of  faculty  representatives, 
the  Foundation  will  each  year  request 
the  head  of  each  college  and  university 
campus  to  appoint  or  reappoint  a 
faculty  representative  and  to  provide  the 
Foundation  with  the  name,  business 
address,  and  business  telephone  number 
of  a  member  of  its  faculty  representative 
on  forms  provided  for  that  purpose. 

Sut)part  C— Application  Proceas 

i2400J»    Praparatlon  of  application. 

Applications,  on  forms  mailed 
directly  by  the  Foimdation  to  those  who 
request  appUcations.  must  be  completed 
by  all  fellowship  candidates  in  order 
that  they  be  considered  for  an  award. 

12400.21    Contents  of  application. 

Applications  must  include  for 

(aj 'Senior  Fellowships: 

(1)  Supporting  information  which 
affirms  an  applicant's  wish  to  be 
considered  for  a  fellowship;  provides 
information  about  his  or  her 
background,  interests,  goals,  and  the 
school  in  which  he  or  she  teaches;  and 
includes  a  statement  about  the 
applicant's  educational  plans  and 
specifies  bow  those  plans  will  enhance 


his  or  her  career  as  a  secondary  school 
teacher  of  American  history,  American 
government,  social  studies,  or  political 
science: 

(2)  An  essay  of  up  to  600  words  that 
explains  the  importance  of  the  study  of 
the  Constitution  to: 

(i)  Young  students; 

(ii)  The  applicant's  career  aspirations 
and  his  or  her  contributions  to  public 
service:  and 

(iii)  Qtizenship  generally  in  a 
constitutional  republic: 

(3)  The  applicant's  proposed  course  of 
graduate  study,  including  the  name  of 
the  degree  to  be  sought,  die  reqidred 
courses  to  be  taken,  as  well  as 
information  about  the  specific  degree 
sought; 

(4)  Three  evaluations,  one  from  an 
inunediate  supervisor,  that  attest  to  the 
applicant's  strengths  and  abilities  as  a 
teacher  in  grades  7-12;  and 

(5)  A  copy  of  his  or  her  academic 
transcript. 

(b)  Jimior  Fellowships: 

(1)  Supporting  information  which 
affirms  an  appUcant's  wish  to  be 
considered  for  a  fellowship:  provides 
information  about  the  applicant's 
background,  interests,  goals,  and  the 
college  which  he  or  she  attends  or 
attended;  and  includes  a  statement 
about  the  applicant's  educational  plans 
and  specifies  how  those  plans  will  lead 
to  a  career  as  a  teacher  of  American 
history.  American  government,  social 
studies,  or  political  science  in  grades  7- 
12; 

(2)  An  essay  of  up  to  600  words  that 
explains  the  importance  of  the  study  of 
the  Constitution  to: 

(i)  Young  students: 

(ii)  The  appUcant's  career  aspirations 
and  his  or  her  contribution  to  public 
service;  and 

(iii)  Citizenship  generally  in  a 
constitutional  republic; 

(3)  AppUcant's  proposed  course  of 
graduate  study,  including  the  name  of 
the  degree  sought,  the  name  of  the 
required  courses  to  be  taken,  and 
information  about  the  specific  degree 
sought; 

(4)  Three  evaluaticms  that  attest  to  the 
applicant's  academic  achievements  and 
to  his  or  her  potential  to  become  an 
outstanding  secondary  school  teacher; 
and 

(5)  A  copy  of  his  or  her  academic 
transcript. 

{2400.22    Applicalion  deadline. 

Completed  ^pUcations  must  be 
received  by  the  Foimdation  no  later 
than  March  1st  of  each  year  preceding 
the  start  of  the  academic  year  for  which 
candidates  are  applying. 


J 
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Subpart  I>— Selection  of  Fellows 

12400.30    SatoctkMi  crttorta 

Applicants  will  be  evaluated,  on  the 
basis  of  materials  in  their  applications, 
as  follows: 

(a)  Demonstrated  commitment  to 
teaching  American  history,  American 
government,  social  studies,  m  political 
science  at  the  secondary  school  level; 

(b)  Demonstrated  intention  to  pursue 
a  program  of  graduate  study  that 
emphasizes  the  Constitution  and  to  offer 
classroom  instruction  in  that  subject; 

(c)  Demonstrated  record  of 
willingness  to  devote  themselves  to 
dvic  responsibility; 

(d)  Outstanding  performance  or 
potential  of  performance  as  classroom 
teachers; 

(e)  Academic  achievements  and 
demonstrated  capacity  for  graduate 
study;  and 

(f)  Proposed  courses  of  graduate 
study,  especially  the  nature  and  extent 
of  their  subject  matter  components,  and 
their  relationship  to  the  enhancement  of 
applicants'  teaching  and  professional 
activities. 

§  2400.31    S«l6ctlon  process. 

(a)  An  independent  Fellow  Selection 
Ck>mmittee  will  evaluate  all  vaUd 
applications  and  recommend  to  the 
Foundation  the  most  outstanding 
appUcants  from  each  state  for  James 
Madison  Fellowships. 

(b)  From  among  candidates 
recommended  for  fellowships  by  the 
Fellow  Selection  Committee,  the 
Foundation  will  name  James  Madison 
Fellows.  The  selection  procedure  will 
assure  that  at  least  one  James  Madison 
Fellow,  junior  or  senior,  is  selected  from 
each  state  in  which  there  are  at  least  two 
legally  resident  applicants  who  meet  the 
eligibility  requirements  set  forth  in 

§  2400.3  and  are  judged  favorably 
against  the  selection  criteria  in 
§2400.30. 

(c)  The  Foundation  may  name,  fix)m 
among  those  applicants  recommended 
by  the  Fellow  Selection  Committee,  an 
alternate  or  alternates  for  each 
fellowship.  An  alternate  will  receive  a 
fellowship  if  the  person  named  as  a 
James  Madison  Fellow  declines  the 
award  or  is  not  able  to  pursue  graduate 
study  as  contemplated  at  the  time  the 
fellowship  was  accepted.  An  alternate 
may  be  named  to  replace  a  Fellow  who 
decUnes  or  relinquishes  an  award  imtil, 
but  no  later  than,  March  1st  following 
the  competition  in  which  the  ahemate 
has  been  selected. 

(d)  Funds  permitting,  the  Foundation 
may  also  select,  from  among  those 
recommended  by  the  Fellow  Selection 
Committee,  Fellows  at  large. 


Sut>part  E— Graduate  Study 

f  2400.40    Institutions  o(  graduats  study. 

Fellowship  recipients  may  attmid  any 
accredited  imiversity  in  the  United 
States  with  a  master's  degree  program 
offering  courses  or  training  that 
emphasize  the  origins,  principles,  and 
development  of  the  Constitution  of  the 
United  States  and  its  comparison  with 
the  constitutions  and  history  of  other 
forms  of  government. 

§2400.41    Degree  programs. 

(a)  Fellows  may  pursue  a  master's 
degree  in  history  or  political  science 
(including  government  or  politics),  the 
degree  of  Master  of  Arts  in  Teaching  in 
history  or  political  science  (including 
government  or  politics),  or  a  related 
master's  degree  in  education  that 
permits  a  concentration  in  American 
history,  American  government,  social 
studies,  or  political  science.  Graduate 
degrees  imder  which  study  is  excluded 
from  fellowship  support  are  indicated  in 
§  2400.63. 

(b)  A  master's  degree  pursued  imder 
a  James  Madison  Fellowship  may  entail 
either  one  or  two  years  or  their 
equivalent  of  study,  according  to  the 
requirements  of  the  university  at  which 
a  Fellow  is  enrolled. 

{2400.42    Approval  of  Plan  of  Study. 

The  Foimdation  must  approve  each 
Fellow's  Plan  of  Study.  To  be  approved, 
the  plan  must: 

(a)  On  a  part-time  or  full-time  basis 
lead  to  a  master's  degree  in  history  or 
political  science,  the  degree  of  Master  of 
Arts  in  Teaching  in  history  or  political 
science,  or  a  related  master's  degree  in 
education  that  permits  a  concentration 
in  American  history,  American 
government,  social  studies,  or  political 
science; 

(b)  Include  courses,  graduate 
seminars,  or  opportunities  for 
independent  study  in  topics  directly 
related  to  the  framing  and  history  of  the 
constitution  of  the  United  States; 

(c)  Be  pursued  at  a  university  that 
assures  a  willingness  to  accept  up  to  6 
semester  hours  of  accredited  transfer 
credits  from  another  graduate  institution 
for  a  Fellow's  satisfactory  completion  of 
the  Foundation's  Summer  Institute  on 
the  Constitution.  For  the  Foimdation 's 
purposes,  these  6  semester  hours  may  be 
included  in  the  required  minimiun  of  12 
semester  hours  or  their  equivalent  of 
study  of  the  United  States  Constitution; 
and 

(d)  Be  pursued  at  a  university  that 
encourages  the  Fellow  to  enhance  his  or 
her  capacities  as  a  teacher  of  American 
history,  American  government,  social 
studies,  or  political  science  and  to 


continue  his  or  her  career  as  a 
secondary  school  teacher.  The 
Foundation  reserves  the  right  to  refuse 
to  approve  a  Fellow's  Plan  of  Study  at 
a  university  that  will  not  accept  on 
transfer  the  6  credits  for  the  Institute. 

S  2400.43    Rsquirsd  courses  of  grsdusts 
study. 

(a)  To  be  acceptable  to  the 
Foimdation,  those  courses  related  to  the 
Constitution  referred  to  in  §  2400.43(b) 
must  amount  to  at  least  12  semester  or 
18  quarter  hours  or  their  credit  hour 
equivalent  of  study  of  topics  directly 
related  to  the  United  States 
Constitution.  More  than  12  semester 
hours  or  their  credit  hour  equivalent  of 
such  study  is  strongly  encouraged. 

(b)  Thfe  courses  that  fulfill  the 
required  minimum  of  12  semester  hours 
or  their  credit  hour  equivalent  of  study 
of  the  United  States  Constitution  must 
cover  one  or  more  of  the  following 
subject  areas: 

(1)  The  history  of  colonial  America 
leading  up  to  the  framing  of  the 
Constitution; 

(2)  The  Constitution  itself,  its  framing, 
the  history  and  principles  upon  which 
it  is  based,  its  ratification,  the  Federalist 
Papers,  Anti-Federalist  writings,  and  the 
Bill  of  Rights; 

(3)  The  historical  development  of 
political  theory,  constitutional  law,  and 
dvil  liberties  as  related  to  the 
Constitution; 

(4)  Interpretations  of  the  Constitution 
by  the  Supreme  Court  and  other 
branches  of  the  federal  govenunent; 

(5)  E)ebates  about  the  Constitution  in 
other  forums  and  about  the  effects  of 
constitutional  norms  and  decisions 
upon  American  society  and  culture;  and 

(6)  Any  other  subject  clearly  related  to 
the  framing,  history,  and  principles  of 
the  Constitution. 

(c)  If  a  master's  degree  program  in 
which  a  Fellow  is  enrolled  requires  a 
master's  thesis  in  place  of  a  course  or 
courses,  the  Fellow  will  have  the  option 
of  writing  the  thesis  based  on  the  degree 
requirements.  The  preparation  of  a 
master's  thesis  should  not  add 
additional  required  credits  to  the 
minimum  number  of  credits  required  for 
the  master's  degree.  If  a  Fellow  must 
write  a  thesis,  the  topic  of  the  thesis 
must  relate  to  subjects  concerning  the 
framing,  principles,  or  history  of  the 
United  States  Constitution.  If  the  Fellow 
can  choose  between  two  degree  tracks, 

a  thesis  track  or  a  non-thesis  track,  the 
Foundation  strongly  encourages  the 
non-thesis  track. 

§  2400.44    Commsncsmsnt  of  Qraduats 
Study. 

(a)  Fellows  may  commence  study 
under  their  fellowships  as  early  as  the 


] 
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summer  following  the  amioimcement  of 
their  awari-  Fellows  are  normally 
expected  to  commence  study  under 
their  fellowships  in  the  fall  term  of  the 
academic  year  following  the  date  on 
which  their  award  is  announced. 
However,  4s  indicated  in  §  2400.6,  they 
may  seek  to  postpone  the 
commenceinent  of  fellowship  study 
under  extenuating  circumstances. 

(b)  In  determining  the  two-  and  five- 
year  fellowship  periods  of  Jimior  and 
Senior  Felfcws  respectively,  the 
Foundation  will  consider  the 
commencement  of  the  fellowship  period 
to  be  the  dtte  on  which  each  Fellow 
commences  study  under  a  fellowship. 


S  2400.45    Special  consideration:  Junior 
Fellows'  Plan  of  Study. 

AppUcaijts  for  Junior  Fellowships 
who  seek  (k  hold  baccalaureate  degrees 
in  education  are  strongly  encouraged  to 
pursue  master's  degrees  in  history  or 

EoUtical  science.  Those  applicants  who 
old  undei)graduate  de^ees  in  history, 
political  science,  government,  or  any 
other  subjects  may  take  some  teaching 
methods  and  related  courses,  although 
the  Foundation  will  not  pay  for  them 
unless  they  are  required  for  the  degree 
for  which  the  Fellow  is  matriciUated. 
The  Foundation  will  review  each 
proposed  Plan  of  Study  for  an 
appropriate  balance  of  subject  matter 
and  other  dourses  based  on  the  Fellow's 
goals,  background,  and  degree 
requiremei|ts. 

$  2400.40    Special  eonsideratton:  second 
master's  dafree. 

The  Fouildation  may  award  Senior 
Fellowshipis  to  applicants  who  are 
seeking  their  second  master's  degrees 
providing  that  the  applicants'  first 
master's  degree  was  obtained  at  least 
five  years  pirior  to  the  year  in  which  the 
appUcants  would  normally  commence 
study  under  a  fellowship.  In  evaluating 
applications  from  individuals  intending 
to  pursue  a  second  master's  degree,  the 
Fellow  Sel^on  Committee  will  favor 
those  applicants  who  are  planning  to 
become  American  history,  American 
government,  social  studies,  or  political 
science  teachers  after  having  taught 
another  subject  and  applicants  whose 
initial  master's  degree  was  in  a  subject 
different  from  that  sought  under  the 
second  maker's  degree. 

§2400.47    Summer  Institute's  relationsMp 
to  fellowship. 

Each  yeat,  the  Foundation  offers, 
normally  dtiring  July,  a  four-week 
graduate- level  Institute  on  the 
principles,  gaming,  ratification,  and 
implementation  of  the  United  States 
Constitution  at  an  accredited  university 
in  the  Washington,  DC  area.  The 


Institute  is  an  integral  part  of  each 
fellowship. 

S240a48    Fellows' participation  In  the 
Summer  Instituta. 

Each  Fellow  is  required  as  part  of  his 
or  her  fellowship  to  attend  the  Institute, 
normallyduring  the  summer  following 
the  Fellow's  commencement  of  graduate 
study  under  a  fellowship. 

§2400.49    Contents  of  the  Summer 
Instituta. 

The  principal  element  of  the  Institute 
is  a  graduate  history  course, 
"Foimdations  of  American 
Constitutionalism."  Other  components 
of  the  Institute  include  study  visits  to 
sites  associated  with  the  Uves  and 
careers  of  members  of  the  founding 
generation. 

S  2400.50    Allowances  and  Summer 
Institute  costs. 

For  their  participation  in  the  Institute, 
Fellows  are  paid  an  allowance  to  help 
oRiset  income  foregone  by  their  required 
attendance.  The  Foundation  also  funds 
the  costs  of  the  Institute  and  Fellows' 
round-trip  transportation  to  and  from 
the  Institute  site.  The  costs  of  tuition, 
required  fees,  books,  room,  and  board 
entailed  by  the  Institute  will  be  paid  for 
by  the  Foundation  directly  but  may  be 
offset  against  fellowship  avrard  limits  if 
the  credits  earned  for  the  Institute  are 
included  within  the  Fellows'  degree 
requirements. 

9  2400.51    Summer  Instituta  accreditation. 

The  Institute  is  accredited  for  six 
graduate  semester  credits  by  the 
imiversity  at  which  it  is  held.  It  is 
expected  that  the  universities  at  which 
Fellows  are  pursuing  their  graduate 
study  will,  upon  Fellows'  satisfactory 
completion  of  the  Institute,  accept  these 
credits  or  their  credit-hour  equivalent 
upon  transfer  from  the  university  at 
which  the  Institute  is  held  in  fulfillment 
of  the  minimum  number  of  credits 
required  for  Fellows'  graduate  degrees. 
Satisfactory  completion  of  the  Institute 
v«ll  fulfill  6  of  the  Foimdation's  12 
semester  credits  required  in  graduate 
study  of  the  history  and  development  of 
the  Constitution.  Fellows,  with  the 
Foundation's  assistance,  are  strongly 
encouraged  to  make  good  faith  efforts  to 
have  their  universities  incorporate  the 
Institute  into  their  Plan  of  Study  and 
accept  the  6  Institute  credits  toward  the 
minimum  number  of  credits  required  for 
their  master's  degrees. 

Subpart  F— Fellowship  Stipend 

§2400.52    Amount  of  stipend. 

Junior  and  Senior  Fellowships  carry  a 
stipend  of  up  to  a  maximum  of  $24,000 


pro-rated  over  the  period  of  Fellows' 
graduate  study.  In  no  case  shall  the 
stipend  for  a  fellowship  exceed  $12,000 
per  academic  year.  Within  this  limit, 
stipends  will  be  pro-rated  over  the 
period  of  Fellows'  graduate  study  as 
follows:  a  maximum  of  $6,000  pter 
academic  semester  or  trimester  of  full- 
time  study,  and  a  maximum  of  $4,000 
per  academic  quarter  of  full-time  study. 
Stipends  for  part-time  study  will  be  pro 
rata  shares  of  those  allowable  for  full- 
time  study. 

§2400.53    Duration  of  stipend. 

Stipends  for  Junior  Fellowships  may 
be  payable  over  a  period  up  to  2 
calendar  years  of  hill-time  graduate 
study,  and  those  for  Senior  Fellowships 
may  be  payable  over  a  period  of  not 
more  than  5  calendar  years  of  part-time 
graduate  study,  beginning  with  the  dates 
under  which  Fellows  commence  their 
graduate  study  under  their  fellowships. 
However,  the  duration  of  stipend 
payments  will  be  subject  to  the 
maximum  payment  limits,  the  length  of 
♦  award  time  limits,  and  the  completion 
of  the  minimum  degree  requirements, 
whichever  occurs  first. 

§2400.54    Use  of  stipend. 

Stipends  shall  be  used  only  to  pay  the 
costs  of  tuition,  required  fees,  books, 
room,  and  board  associated  with 
graduate  study  under  a  fellowship.  The 
costs  allowed  for  a  Fellow's  room  and 
board  will  be  the  amoimt  the  Fellow's 
university  reports  to  the  Foundation  as 
the  cost  of  room  and  board  for  a 
graduate  student  if  that  student  were  to 
share  a  room  at  the  student's  imiversity. 
If  no  shared  graduate  housing  exists, 
then  costs  for  regular  shared  student 
housing  will  be  used.  If  no  campus 
housing  exists,  the  equivalent  room  and 
board  costs  at  neighboring  universities 
will  be  used.  Stipends  for  room,  board, 
and  books  will  be  pro-rated  for  Fellows 
enrolled  in  study  less  than  full  time. 
The  Foundation  will  not  reimburse 
Fellows  for  any  portion  of  their  master's 
degree  study,  diat  Fellows  may  have 
completed  prior  to  the  commencement 
of  their  fellowships.  Nor  will  the 
Foundation  reimburse  Fellows  for  any 
credits  acquired  above  the  minimum 
number  of  credits  required  for  the 
degree.  If  a  Fellow  has  already  taken 
and  paid  for  courses  that  can  be  credited 
toward  the  Fellow's  graduate  degree 
imder  a  fellowship,  those  must  be 
credited  to  the  degree;  the  remaining 
required  courses  will  be  paid  for  by  the 
Foundation. 
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§  2400.55    Ceftiflcation  for  stipend. 

In  order  to  receive  a  fellowship 
stipend,  a  Fellow  must  submit  the 
following  nine  items  in  writing: 

(a)  An  acceptance  of  the  terms  and 
conditions  of  the  fellowship  including  a 
completed  certificate  of  compliance 
form; 

(b)  Evidence  of  admission  to  an 
approved  graduate  program; 

(c)  Certified  copies  of  undergraduate 
and,  if  any,  graduate  transcripts; 

(d)  A  certified  payment -request  form 
indicating  the  estimated  costs  for 
tuition,  required  fees,  books,  room,  and 
board; 

(e)  a  photo  copy  of  the  university's 
bulletin  of  cost  information; 

(f)  the  amount  of  income  from  any 
other  grants  or  awards; 

(g)  information  about  the  Fellow's 
degree  requirements,  including  the 
number  of  required  credits  to  fulfill  the 
degree; 

(h)  a  statement  of  the  university's 
willingness  to  accept  the  transfer  of  6 
credits  toward  the  Fellow's  degree 
requirements  for  the  Fellow's 
satisfactory  completion  of  the  Summer 
Institute  (see  §2400.  51);  and 

(i)  a  hill  Plan  of  Study  over  the 
duration  of  the  fellowship,  including 
information  on  the  contents  of  required 
courses.  Senior  Fellows  must  provide 
evidence  of  their  continued  full-time 
employment  as  teachers  in  grades  7-12. 

§2400.56    Payment  of  stipend. 

Payment  for  tuition,  required  fees, 
books,  room,  and  board  subject  to  the 
limitations  in  §  2400.52  through 
§  2400.55  and  §  2400.59  through 
§  2400.60  will  be  paid  to  each  Fellow  at 
the  beginning  of  each  term  of 
enrollment  upon  the  Fellow's 
submission  of  a  completed  Payment 
Request  Form  and  the  University 
bulletin  of  cost  information. 

§  2400.57    Termination  of  stipend. 

(a)  The  Foundation  may  suspend  or 
terminate  the  payment  of  a  stipend  if  a 
Fellow  fails  to  meet  the  criteria  set  forth 
in  §  2400.40  through  §  2400.44  and 

§  2400.60,  except  as  provided  for  in 
§  2400.61.  Before  it  suspends  or 
terminates  a  fellowship  under  these 
ciraunstances,  the  Foundation  will  give 
notice  to  the  Fellow,  as  well  as  the 
opportunity  to  be  heard  with  respect  to 
the  grounds  for  suspension  or 
termination. 

(b)  The  Foundation  will  normally 
suspend  the  payment  of  a  stipend  if  a 
Fellow  has  more  than  one  grade  of 
"Incomplete"  in  courses  for  which  the 
Foundation  has  made  payment  to  the 
Fellow. 


§2400.58    Repayment  of  stipend.  - 
■  (a)  If  a  Fellow  fails  to  seciue  a 
master's  degree,  fails  to  teach  American 
history,  American  government,  social 
studies,  or  political  science  on  a  full- 
time  basis  in  a  secondary  school  for  at 
least  one  school  year  for  each  academic 
year  for  which  assistance  was  provided 
under  a  fellowship,  fails  to  secure  fewer 
than  12  semester  hours  or  their  credit 
hotu  equivalent  for  study  of  the 
Constitution  as  indicated  in 
§  2400.43(b),  or  fails  to  attend  the 
Foundation's  Summer  Institute  on  the 
Constitution,  the  Fellow  must  repay  all 
of  the  fellowship  costs  received  plus 
interest  at  the  rate  of  6%  per  armum  or 
as  otherwise  authorized  and,  if 
applicable,  reasonable  collection  fees,  as 
prescribed  in  Section  807  of  the  Act  (20 
U.S.C.  4506(b)). 

(b)  If  a  Fellow  withdraws  from  the 
fellowship  or  has  a  fellowship 
terminated  by  the  Foundation,  the 
Foundation  will  seek  to  recover  all 
fellowship  funds  which  have  been 
remitted  to  the  Fellow  or  on  his  or  her 
behalf  under  a  fellowship. 

Subpart  G— Special  Conditions 

§  2400.59    Ottier  awards. 

Fellows  may  accept  grants  from  other 
foimdations,  institutions,  corporations, 
or  government  agencies  to  support  their 
graduate  study  or  to  replace  any  income 
foregone  for  study.  However,  the 
stipend  paid  by  the  Foimdation  for 
allowable  costs  indicated  in  §  2400.52 
will  be  reduced  to  the  extent  these  costs 
are  paid  from  other  sources,  and  in  no 
case  will  fellowship  funds  be  paid  to 
Fellows  to  provide  support  in  excess  of 
their  actual  total  costs  of  tuition, 
required  fees,  books,  room,  and  board. 
The  Foundation  may  also  reduce  a 
Fellow's  stipend  if  the  Fellow  is 
remunerated  for  the  costs  of  tuition 
under  a  research  or  teaching 
assistantship  or  a  woric-study  program. 
In  such  a  case,  the  Foundation  will 
require  information  from  a  Fellow's 
imiversity  about  the  intended  use  of 
assistantship  or  work-study  support 
'  before  remitting  fellowship  payments. 

§  2400.60    Renewal  of  award. 

(a)  Provided  that  Fellows  have 
submitted  all  required  dociunentation 
and  are  making  satisfactory  academic 
progress,  it  is  the  intent  of  the 
Foundation  to  renew  Junior  Fellowship 
awards  annually  for  a  period  not  to 
exceed  two  calendar  years  or  the 
completion  of  their  graduate  degrees, 
whichever  comes  first,  and  Senior 
Fellowships  for  a  period  not  to  exceed 
5  calendar  years  (except  when  those 
periods  have  been  altered  because  of 


changes  in  Fellows'  Plan  of  Study  as 
provided  for  in  §  2400.64),  or  until  a 
Fellow  has  completed  all  requirements 
for  a  master's  degree,  whichever  comes 
first.  In  no  case,  however,  will  the 
Foundation  continue  payments  under  a 
fellowship  to  a  Fellow  who  has  reached 
the  maximum  payments  under  a 
fellowship  as  indicated  in  §  2400.52,  or 
completed  the  minimum  number  of 
credits  required  for  the  degree. 
Although  Fellows  are  not  discouraged 
in  taking  courses  in  addition  to  those 
required  for  the  degree  or  required  to 
"maintain  full-time  status,  the 
Foimdation  will  not  in  such  cases  pay 
for  those  additional  courses  unless  they 
are  credited  to  the  minimum  number  of 
credits  required  for  the  degree. 

(b)  Fellowship  renewal  will  be  subject 
to  an  annual  review  by  the  Foundation 
and  certification  by  an  authorized 
official  of  the  university  at  which  a 
Fellow  is  registered  that  the  Fellow  is 
making  satisfactory  progress  toward  the 
degree  and  is  in  good  academic  standing 
according  to  the  standards  of  each 
university. 

(c)  As  a  condition  of  renewal  of 
awards,  each  Fellow  must  submit  an 
annual  activity  report  to  the  Foundation 
by  July  15th.  That  report  must  indicate, 
through  submission  of  a  copy  of  the 
Fellow's  most  recent  transcript,  courses 
taken  and  grades  achieved;  courses 
planned  for  the  coming  year;  changes  in 
academic  or  professional  plans  or 
situations;  any  awards,  recognitions,  or 
special  achievements  in  the  Fellow's 
academic  study  or  school  employment; 
and  such  other  information  as  may 
relate  to  the  fellowship  and  its  holder. 

§  2400.61    Postponement  of  award. 

Upon  application  to  the  Foimdation, 
a  Fellow  may  seek  postponement  of  his 
or  her  fellowship  because  of  ill  health 
or  other  mitigating  circumstances,  such 
as  military  duty,  temporary  disability, 
necessary  care  of  an  immediate  family 
member,  or  unemployment  as  a  teacher. 
Substantiation  of  the  reasons  for  the 
requested  postponement  of  study  will 
be  required. 

§2400.62    Evidence  of  master's  degree. 

At  the  conclusion  of  graduate  studies, 
each  Fellow  must  provide  a  certified 
transcript  which  indicates  that  he  or  she 
has  secured  an  approved  master's 
degree  as  set  forth  in  the  Fellow's 
original  Plan  of  Study  or  approved 
modifications  thereto. 

§2400.63    Excluded  graduate  study. 

James  Madison  Fellowships  do  not 
provide  support  for  study  toward 
doctoral  degrees,  for  the  degree  of 
master  of  arts  in  public  affairs  or  public 
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administration,  or  toward  the  award  of 
teaching  certificates.  Nor  do  fellowships 
support  practice  teaching  required  for 
professional  certification  or  other 
courses  related  to  teaching  unless  those 
courses  are  required  for  the  degree.  In 
those  cases,  however,  the  Foundation 
will  provide  reimbursement  only 
towajd  those  courses  related  to  teaching 
that  fall  within  the  minimum  number  of 
courses  required  for  the  degree,  not  in 
addition  |o  that  minimum. 

§2400.64   AliMatlons  to  Plan  of  Study. 

Although  Jimior  Fellows  are  expected 
to  pursue  full-time  study  and  Senior 
Fellows  to  pursue  part-time  study,  the 
Foundation  may  permit  Junior  Fellows 
with  an  eftabhshed  need  (such  as  the 
need  to  accept  a  teaching  position)  to 
study  part  time  and  Senior  Fellows  with 
established  need  (such  as  great  distance 
between  the  Fellow's  residence  and  the 
nearest  lujiversity,  thus  necessitating  a 
full-time  leave  of  absence  from 
employment  in  order  to  study)  to  study 
fiilltime.  { 

§2400.65   Teaching  obligatton. 

Upon  receiving  a  Kfaster's  degree, 
each  Felloiw  must  teach  American 
history,  American  government,  social 
studies,  or  political  science  on  a  full- 
time  basis  to  students  in  secondary 
school  for  la  period  of  not  less  than  one 
year  for  each  academic  year  for  which 
financial  assistance  was  received.  Each 
Fellow  wijl  be  required  to  provide  the 
Foundatioh  with  an  annual  certification 
from  an  of^dal  of  the  secondary  school 
where  the  Fellow  is  employed 
indicating  the  teaching  activities  of  the 
Fellow  during  the  past  year.  This  same 
certificatiop  will  be  required  each  year 
until  the  Fellow's  teaching  obligation  is 
completed.  Any  teaching  done  by  the 
Fellow  prier  to  or  diuing  graduate 
studies  do^s  not  count  towards  meeting 
this  teaching  obUgation. 

§2400.66    Completion  of  fellowship. 

A  Fellow  will  be  deemed  to  have 
satisfied  all  terms  of  a  fellowship  and  all 
obhgationsi  under  it  when  the  Fellow 
has  completed  no  fewer  than  12 
graduate  semester  hours  or  the 
equivalent  of  study  of  the  Constitution, 
formally  seciued  the  masters  degree, 
attended  tip  Foundation's  Summer 
Institute  on  the  Constitution,  completed 
teaching  for  the  number  of  years  and 
fi^ctions  thereof  required  as  a  condition 
of  accepting  Foundation  support  for 
study,  and  $ubmitted  all  required 
reports.       I 

(FR  Doc  96-22525  Filed  9-4-96;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Admin  istration 

49  CFR  Part  538 
[Docket  Na  94-06;  NoUce  3] 
RIN  2127-AF:I8 

Manufacturing  Incentivea  for 
Alternative  Fuel  Vehicles 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation  (DOT). 
ACTION:  Denial  of  petition  for 
reconsidwation. 


SUMMARY:  This  notice  announces  the 
denial  of  a  petition  for  reconsideration 
of  the  agency's  decision  to  set  a  200 
mile  minimum  driving  range  for  dual 
fueled  passenger  automobiles  other  than 
electric  vehicles. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
following  persons  at  the  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street.  S.W.,  Washington. 
D.C.  20590: 

For  non-legal  issues:  Ms.  Henrietta  L. 
Spinner,  Consumer  Programs  Division, 
Office  of  Planning  and  Consumer 
Programs,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street  SW,  Washington.  DC  20590,  (202) 
366-4802.      - 

For  legal  issues:  Otto  Matheke.  Office 
of  the  Chief  Counsel,  NCC-20, 
telephone  (202)  366-5253,  facsimile 
(202) 366-3820. 

SUP»>LEMENTARY  INFORMATION: 

I.  Establishment  of  a  Minimum  Driving 
Range  for  Dual  Fueled  Vehicles 

On  April  2. 1996.  NHTSA  pubUshed 
a  notice  in  the  Federal  Register  (61  FR 
14507)  announcing  a  final  rule 
establishing  a  minimum  driving  range 
for  dual  fueled  vehicles  other  than 
electric  vehicles.  This  notice  also 
estabUshed  gallons  equivalent 
measurements  for  gaseous  fuels  other 
than  natural  gas  and  eliminated 
provisions  relating  to  the  granting  of 
alternative  range  requirements  for 
alternative  fueled  vehicles  not  powered 
by  electricity. 

The  agency  promulgated  this  rule  in 
response  to  amendments  in  the  Energy 
PoUcy  Act  of  1992  (EPACT)  (P.L.  1()2- 
486)  expanding  the  scope  of  the 
alternative  fuels  promoted  by  section 
513  of  the  Motor  Vehicle  and  Cost 
Savings  Act  (Cost  Savings  Act),  now 
recodified  as  49  U.S.C  §  32905.  Section 
32901(c),  the  replacement  section  for 
section  513(h)(2).  requires  dual  fueled 
passenger  automobiles  to  meet  specified 


criteria,  including  meeting  a  minimum 
driving  range,  in  order  to  qualify  for 
special  treatment  in  the  calculation  of 
their  fuel  economy  for  purposes  of  the 
CAFE  standards. 

One  change  made  by  EPACT 
concerning  driving  ranges  was  that, 
under  section  32901(c),  the  minimum 
driving  range  set  by  NHTSA  for  dual 
fueled  passenger  automobiles  other  than 
electric  vehicles  could  not  be  less  than 
200  miles.  The  EPACT  amendments  also 
provided  that  the  agency  may  not,  in 
response  to  petitions  from 
manufactxuers,  set  an  alternative  range 
for  a  particular  model  or  models  that  is 
lower  than  200  miles,  except  for  electric 
vehicles. 

The  EPACT  amendments  necessitated 
amending  Part  538.  In  response,  the 
agency  established  gallons  equivalent 
measurements  for  the  wider  range  of 
alternative  fuels  included  in  the  EPACT 
amendments  and  deleted  provisions 
relating  to  the  establishment  of 
alternative  minimum  driving  ranges  for 
non-electric  alternative-fueled  vehicles. 
In  r^ard  to  the  minimum  driving  range, 
NHTSA  concluded  that  both  the  text 
and  the  legislative  history  of  these 
amendments  indicated  that  the  agency 
was  required,  to  set  a  minimum  driving 
ringe  of  not  less  than  200  miles  for  all 
dual  passenger  automobiles  other  than 
electric  vehicles. 

n.  Petition  for  Reconsideration  of  the 
Nfinimum  Driving  Range 

On  April  19. 1996,  the  agency 
received  a  fwtition  from  Volvo  Cars  of 
North  America,  Inc.,  (Volvo)  requesting 
reconsideration  of  NHTSA's  decision  to 
set  a  minimum  driving  range  of  200 
miles  for  all  dual  fueled  passenger 
automobiles  other  than  electric  vehicles. 

Volvo's  petition  argues  that  a  200  mile 
driving  range  is  too  stringent  for 
compressed  natural  gas  (CNG)  passenger 
automobiles.  The  petition  indicates 
Volvo  believes  that  attaining  a  200  mile 
range  in  a  CNG  vehicle  would  require 
large  fuel  storage  cylinders.  These  large 
cylinders,  in  Volvo's  view,  would 
increase  vehicle  weight  and  cost  while 
reducing  usable  space  in  the  vehicle. 
The  combination  of  increased  weight 
and  cost  with  decreased  utility  would 
discourage  consmners  from  purchasing 
these  passenger  automobiles. 

m.  RespiMue  To  Petition  for 
Reconsideration 

In  response  to  the  petition,  the  agency 
has  reconsidered  its  decision  to  set  a 
200  mile  minimum  driving  range  for 
non-electric  dual  fueled  passenger 
automobiles  when  operating  on  an 
alternative  fiiel.  As  explained  below,  the 
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j^ency  is,  on  reconsideration, 
reaffirming  that  decision. 

The  petition  raises  several  points  that 
are  not  disputed  by  NHTSA;  however, 
the  agency  does  not  have  the  discretion 
to  set  a  lower  range  for  these  vehicles. 
NHTSA's  examination  of  the  EPACT 
amendments  and  their  legislative 
history  indicates  that  the  agency  is 
required  by  the  amendment  to  Section 
513(h)(2)  of  the  Cost  Savings  Act  to  set 
a  minimum  driving  range  of  not  less 
than  200  miles  for  all  alternative  fueled 
passenger  automobiles  other  than 


electric  vehicles.  The  agency  does  not 
dispute  that  the  200  mile  minimiun 
driving  range  will  place  increased  fuel 
storage  demands  on  gaseous  fueled 
vehicles  and  that  these  increased 
demands,  particulariy  in  the  case  of 
CNG  powered  passenger  automobiles, 
will  increase  weight  and  cost  while 
decreasing  usable  vehicle  space. 
Nonetheless,  the  explicit  language  of  the 
EPACT  amendments,  the  legislative 
history,  and  the  congressional 
determination  contained  in  those 
amendments  to  restrict  the  exemption 


firom  the  minimum  driving  range 
requirements  to  electric  passenger 
automobiles,  compels  the  conclusicm 
that  NHTSA  does  not  have  the 
discretion  to  set  the  range  below  200 
miles.  Accordingly,  the  agency  is 
denying  the  petition. 

Issued  on:  August  29, 1996. 
Patrkaa  Braslin, 

Acting  Associate  Administrator  for  Safety 

Petformance  Standards. 

IFR  Doc.  96-22539  Filed  9-4-96;  8:45  am] 
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pwpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  partidpate  in  the 
nie  maiang  prior  to  the  adoption  of  the  final 
rules. 
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DEPARTMEKT  OF  TRANSPORTATION 

FMtoral  Aviation  Administration 

14CFRPart)9 

[Doctot  No.  96^W-03-A0] 

AirMorttiiness  Diracttvos;  Bell 
Helicopter  Taxtzon,  Inc.— Manufacturad 
Restricted  Category  Model  HH-1K,  TH- 
1F,  TH-1L,  UH-1A,  UH-1B,  UH-1E, 
UH-1F.  UH-1H,  UH-1L,  and  UH-1P 
Helicopters 

AGENCY:  Federal  Aviation 
Admlnistratii^,  DOT. 

ACTION:  Notic^  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  Thi^  document  pro(K)8es  the 
adoption  of  a  |iew  airworthiness 
directive  (AD)  that  is  applicable  to  Bell 
Helicopter  Te)rtron,  Inc.  (BHTI)— 
manufactured  restricted  category  Model 
HH-IK.  TH-lf .  TH-IL.  UH-IA.  UH- 
IB.  UH-IE.  UH-lF.  UH-IH.  UH-lL. 
and  UH-lP  helicopters.  This  proposal 
would  require)  a  one-time  inspection  of 
the  tail  rotor  slider  (slider)  to  verify  that 
it  was  manufactured  with  the  correct 
outside  diameter.  This  proposal  is 
prompted  by  a  United  States  (U.S.) 
Army  Safety  of  Flight  message  that 
reports  that  sc^e  sliders  may  have  been 
improperly  manufactured  with  an 
undersized  wall  thickness  by  U.S.  Army 
vendors.  The  actions  speciHed  by  the 
proposed  AD  fre  intended  to  prevent 
fatigue  failtire  of  the  slider,  which  could 
cause  loss  of  tail  rotor  control  and 
subsequent  lo$s  of  control  of  the 
helicopter.      I 

DATES:  Commants  must  be  received  by 
November  4. 1996. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Office  of  the 
Assistant  Chief  Coimsel.  Attention: 
Rules  Docket  No.  96-SW-03-AD.  2601 
Meacham  Blv4.,  Room  663,  Fort  Worth, 
Texas  76137.  Comments  may  be 
inspected  at  this  location  between  9:00 
a.m.  and  3:00  >.m.,  Monday  through 
Friday,  except  Federal  holidays. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Uday  Garadi,  Aerospace  Engineer, 
Rotorcraft  Certification  Office, 
Rotorcraft  Directorate,  FAA,  2601 
Meacham  Blvd.,  Fort  Worth,  Texas 
76137;  telephone  (817)  222-5157,  fax 
(817)  222-5961. 

SUPPt^MENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposiad  rule  by  submitting  such 
written  data,  views,  or  argimients  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  Ught  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  96-SW-03-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
96-SW-03-AD,  2601  Meacham  Blvd., 
Room  663,  Fort  Worth,  Texas  76137. 

Discussion 

This  document  proposes  the  adoption 
of  a  new  AD  that  is  applicable  to  BHTI- 
manufactured  restricted  category  Model 
HH-IK,  TH-lF.  TH-IL,  UH-IA.  UH- 
IB,  UH-IE.  UH-IF,  UH-ia  UH-lL, 
and  UH-lP  helicopters,  which  would 


require,  within  5  hours  time-in-service 
after  the  effective  date  of  this  AD,  a  one- 
time inspection  of  the  slider,  P/N  204- 
010-720-3  or  P/N  204-010-720-003,  to 
verify  that  it  has  a  correct  outside 
diameter  dimension,  and  was  therefore 
manufactured  with  the  correct  wall 
thickness.  The  U.S.  Army  reports  that 
some  sliders  may  have  been 
manufactured  by  U.S:  Army  vendors 
with  a  30  percent  undersized  wall 
thickness.  The  reduced  wall  thickness 
will  reduce  the  fatigue  strength  of  the 
slider.  This  condition,  if  not  corrected, 
could  result  in  fatigue  failure  of  the 
slider,  which  could  cause  loss  of  tail 
rotor  control  and  subsequent  loss  of 
control  of  the  helicopter. 

Since  an  tmsafa  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  BHTI-manufactured 
restricted  category  Model  HH-lK,  TH- 
lF.  TH-lL,  UH-IA,  UH-IB,  UH-lE, 
UH-IF,  UH-IH,  UH-lL,  and  UH-lP 
helicopters  of  the  same  type  design,  the 
proposed  AD  would  require,  within  5 
hours  time-in-service  after  the  effective 
date  of  this  AD,  a  one-time  inspection 
of  the  slider  using  a  calibrated  caliper  or 
micrometer  to  verify  that  it  has  a  correct 
minimum  outside  diameter  dimension. 
If  the  outside  diameter  is  less  than  1.300 
inches,  removal  and  replacement  with  a 
slider  that  has  an  outside  diameter  of 
1.300  inches  or  greater  is  required. 

The  FAA  estimates  that  80  hehcopters 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  and  that  it  would  take  0.5 
work  houjTs  per  helicopter  to  accomplish 
the  proposed  inspection.  The  average 
labor  rate  is  $60  per  work  hour. 
Replacement  of  the  slider  requires  8 
hours,  and  required  pmrts  would  cost 
approximately  $72  per  helicopter.  Based 
on  these  figures,  the  total  cost  impact  of 
the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $46,560  if  replacement 
of  the  sUder  is  required  in  all  of  the 
fleet. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federahsm  Assessment 
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For  the  reasons  discnssed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
FlexibiUty  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption   • 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3»-AIRWORTHiNESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113. 44701. 

$38.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

California  Department  of  Forestry;  Erickson 
Air  Crane  Co.;  Garlick  Helicopters; 
Hawkins  and  Powers  Aviation,  Inc.; 
International  Helicopters,  Inc.;  Smith 
Helicopters;  Southwest  Florida 
Aviation;  West  Coast  Fabrications; 
Western  International  Aviation.  Inc.; 
Williams  Helicopter  Technology.  Inc.; 
and  UNC  Helicopters:  Docket  No.  96- 
SW-03-AD. 
Applicability:  Bell  Helicopter  Textron, 
Inc -manufactured  Model  HH-lK.  TH-lF. 
TH-IL.  UH-IA,  UH-IB.  UH-lE.  UH-lF, 
UH-IH  UH-IL,  and  UH-lP  helicopters, 
certificated  in  the  restricted  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
helicopters  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (b)  to  request  approval 
from  the  FAA.  This  approval  may  addiress 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition,  or  different 
actions  necessary  to  address  the  unsafe 


condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  helicopter 
from  the  applicability  of  this  AD. 

Compliance:  Required  within  5  hours  time- 
intservice  after  the  effective  date  of  this  AD, 
unless  accomplished  previously. 

To  prevent  fatigue  failure  of  Uie  tail  rotor 
slider  (slider),  which  could  cause  loss  of  tail 
rotor  control  and  subsequent  loss  of  control 
of  the  helicopter,  accomplish  the  following: 

(a)  Using  a  calibrated  caliper  or 
micrometer,  measure  the  outside  diameter  of 
the  splined  shaft  of  the  slider,  part  number 
(P/N)  204-010-720-3  or  P/N  204-010-720- 
003,  at  two  points  that  are  90  degrees  apart 
on  the  outside  circimiference  of  the  splined 
shaft,  one-half  to  one  inch  from  either  end  of 
the  slider.  If  the  outside  diameter  of  the 
slider  is  less  than  1.300  inches,  remove  the 
slider  and  replace  it,  prior  to  further  flight, 
with  a  slider  that  has  an  outside  diameter  of 
1.300  inches  or  greater. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Rotorcraft 
Certification  Office.  Rotorcraft  Directorate. 
FAA.  Operators  shall  submit  their  requests 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Rotorcraft 
Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Rotorcraft  Certification 
Office. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished.  Issued  in  Fort 
Worth.  Texas,  on  August  27, 1996. 
Daniel  P.  Salvano, 

Manager.  Rotorcraft  Directorate,  Aircraft 

Certification  Service. 

(FR  Doc.  96-22572  Filed  9-4-96;  8:45  am) 
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14  CFR  Part  71 

[Airspace  Docket  No.  06-AWP-20] 

Proposed  Amendment  of  Class  E 
Airspace;  Tonopah,  NV 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
amend  the  Class  E  airspace  area  at 
Tonopah.  hA^.  The  development  of  a 
Global  Positioning  System  (GPS) 
Standard  Instrument  Approach 
Procedure  (SIAP)  to  Runway  (RWY)  15 
has  ipade  this  proposal  necessary.  The 
intended  effect  of  this  proposal  is  to 


provide  adequate  controlled  airspace  for 
Instrument  Flight  Rules  (IFR)  operations 
at  Tonopah  Airport,  Tonopah,  NV. 
DATES:  Comments  must  be  received  on 
or  before  September  16, 1996. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Attn: 
Manager,  Operations  Branch,  AWP-530, 
Docket  No.  96-AWP-20,  Air  Traffic 
Division,  P.O.  Box  92007,  Worldway 
Postal  Center,  Los  Angeles,  Cahfomia, 
90009. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Western  Pacific  Region, 
Federal  Aviation  Administration,  Room 
6007, 15000  Aviation  Boulevard, 
Lawndale,  California,  90261. 

An  informal  docket  may  also  be 
examined  during  normal  business  at  the 
Office  of  the  Manager,  Operations 
Branch,  Air  Traffic  Division  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Buck,  Airspace  SpeciaUst, 
Operations  Branch,  AWP-530.  Air 
Traffic  Division.  Western-Pacific 
Region.  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard,  Lawndale,  California,  90261, 
telephone  (310)  725-6556. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to  % 

participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or. arguments  as  they  may  desire. 
Comments  that  provide  die  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Commimications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  the  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  96- 
AWP-20."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
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examination  in  the  Operations  Branch, 
Air  Traffic  Division,  at  15000  Aviation 
Boulevard^  Lawndale,  California  90261, 
both  before  and  after  the  closing  date  for 
comments,  A  report  summarizing  each 
substantiv^  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Ajdministration,  Operations 
Branch,  P.O.  Box  92007.  Worldway 
Postal  Center,  Los  Angeles,  California 
90009.  Coiimiunications  must  identify 
the  notice  number  of  this  NPRM. 
Persons  interested  in  being  placed  on  a 
mailing  list  for  future  NPRM's  should 
also  request  a  copy  of  Advisory  Circular 
No.  1 1-2A  j  which  describes  the 
application!  procedures. 

ThePropoaal 

The  FAA,  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
amend  the  Class  E  airspace  area  at 
Tonopah,  NV.  The  development  of  GPS 
SIAP  at  Tonopah  Airport  has  made  this 
proposal  necessary.  The  intended  effect 
of  this  proposal  is  to  provide  adequate 
Class  E  airspace  for  aircraft  executing 
the  GPS  RWY  15  SIAP  at  Tonopah 
Airport,  Toaopah,  NV.  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  ia  Paragraph  6005  of  FAA 
Order  7400.9C  dated  August  17,  1995, 
and  effective  September  16, 1995,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  C|bss  E  airspace  designation 
listed  in  thi^  document  would  be 
published  spbsequently  in  this  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  (or  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "sigaificant  regulatory  action" 
under  Execi|tive  Order  12866;  (2)  is  not 
a  "significarit  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  10034:  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Valuation  as  the  anticipated 
impact  is  so  kninimal.  Since  this  is  a 
routine  matter  that  vdll  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  tl^at  this  proposed  rule 
would  not  hive  a  significant  economic 
impact  on  a  Substantial  number  of  small 
entities  unde  r  the  criteria  of  the 
Regulatory  F  exibility  Act. 


List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  refsrence. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— (AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389: 14  CFR  11.69. 

§71.1    [Amanded] 

2.  TTie  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9C.  Airspace 
Designations  and  Reporting  Points, 
dated  August  17, 1995,  and  effective 
September  16, 1995,  is  amended  as 
follows: 

Paragraph  6002    Qass  E  airspace  areas 
designed  as  a  surface  area  for  an  airport. 

*         *         *         »         • 

AWP  NV  E2  Tonopah.  NV  (Revised] 
Tonopah  Airport,  NV 

(LaL  38"03'29"N,  long.  117^5'22"W) 
Tonopah  VORTAC 
(Lat  38*^1 '50"N,  long.  117"02'01"W) 

Within  a  4.3-mile  radius  of  the  Tonopah 
Airport  and  within  2  miles  each  side  of  the 
358»  bearing  from  the  Tonopah  Airport, 
extending  from  the  4.3-mile  radius  to  10.5 
miles  north  of  the  Tonopah  Airport  and 
within  1.8  miles  each  side  of  the  Tonopah 
VORTAC  115°  radial,  extending  from  the  4.3- 
mile  radius  to  8.7  miles  southeast  of  the 
Tonopah  VORTAC. 


Paragraph  6005  Qass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

*         •         »         »         * 

AWP  NV  E5  Tonopah.  NV  [Revised) 
Tonopah  Airport,  NV 

(LaL  38''03'29"N,  long.  117»05'22"W) 
Tonopah  VORTAC 
(Lat.  38''01'50"N.  long.  lir02'01"W) 
That  airspace  extending  upward  from  700 
feet  above  the  sur&ce  wiUiin  a  4.3-mile 
radius  of  Tonopah  Airport  and  that  airspace 
northwest  of  the  Tonopah  Airport  bounded 
by  a  line  beginning  at  lat.  38''18'00"N.  long. 
117''17'30"W;  thence  eastbound  to  lat. 
38''18'00"N,  long.  WTOyocyVi;  thence 
southbound  to  lat.  38°07'30"N,  long. 
117»03'00"W;  thence  coimterclockwise  via 
the  4.3-miie  radius  of  the  Tonopah  Airport  to 
lat.  38"^'0O"N.  long.  117»11'00"W.  thence 
north  westbound  to  lat  38'12'00"N.  long. 
117»17'00"W,  northbound  to  the  point  of 
beginning.  That  airspace  extending  upward 
from  1,200  feet  above  the  surface  within  the 
area  beginning  at  lat  37''53'00"N,  long. 


117n)5'41'TV;  thenqe  south  westbound  along 
the  southeastern  edge  of  V-135  to  the  24-mile 
radius  of  the  Tonopah  VORTAC:  thence 
clockwise  along  the  24-miIe  radius  of  the 
Tonopah  VORTAC  to  the  southern  edge  of  V- 
244;  thence  eastbound  along  the  southern 
edge  of  V-244  to  the  20-mile  radius  of  the 
Tonopah  VORTAC;  thence  clockwise  along 
the  20-mile  radius  of  the  Tonopah  VORTAC 
to  lat  38*18'0O"N,  long.  117''17'30"W;  thence 
eastbound  to  lat.  38''18'0O"N,  long. 
117»00'00"W;  thence  southbound  to  lat. 
38''14'00"N,  long.  117n»'00"W;  thence 
eastbound  to  lat.  38*17'00"N,  long, 
116*36'00"W;  thence  southbound  to  lat. 
38''00'0O"N,  long.  116''33'00"W;  thence 
westbound  to  lat  37«59'30"N,  long. 
116'38'30"W:  thence  southbound  to  lat. 
37«53'00"W,  long.  116»38'30"W,  thence  to 
point  of  beginning. 
*         »         •         •         • 

Issued  in  Los  Angeles,  California,  on 
August  8, 1996. 

George  D.  Williams, 

Manager,  Air  Traffic  Division,  Western-Pacific 
Region. 

[FR  Doc.  96-22540  Filed  fr-4-96;  8:45  am] 
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14  CFR  Part  7t 

[Airspace  Docket  No.  9ft-AWP-l6] 

Proposed  Establishment  of  Class  E 
Airspace;  Phoenix,  Deer  Valley 
Municipal  Airport,  AZ 

agency:  Federal  AviaUon 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  notice  proposes  to 
establish  Class  E  airspace  area  at 
Phoenix,  Deer  Valley  Municipal  Airport, 
AZ.  The  development  of  a  Global 
Positioning  System  (GPS)  Standard 
Instrument  Approach  Procedure  (SIAP) 
to  Runway  (RWY)  07R  at  Phoenix-Deer 
Valley  Municipal  Airport  has  made  this 
proposal  necessary.  The  intended  effect 
of  this  proposal  is  to  provide  adequate 
controlled  airspace  for  Instrument  Flight 
Rules  (IFR)  operations  at  Phoenix-Deer 
Valley  Municipal  Airport,  AZ. 
DATES:  Comments  must  be  received  on 
or  before  September  20, 1996. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Attn: 
Manager,  Operations  Branch,  AWP-530, 
Docket  No.  96-AWP-16,  Air  Traffic 
Division,  P.  O.  Box  92007,  Worldway 
Postal  Center,  Los  Angeles,  California, 
90009. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Western  Pacific  Region, 
Federal  Aviation  Administration,  Room 
6007, 15000  Aviation  Boulevard, 
Lavmdale,  California,  90261. 
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An  informal  docket  may  also  be 
examined  during  normal  business  at  the 
Office  of  the  Manager,  Operations 
Branch,  Air  Traffic  Division  at  the  above 
address. 

FOR  njRTHER  INFORMATION  CONTACT: 
William  Buck,  Airspace  Specialist, 
Operations  Branch,  AWP-530,  Air 
Traffic  Division,  Western-Pacific 
Region,  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard.  Lawndale.  California,  90261, 
telephone  (310)  725-6556. 

SUPPLEMENTARY  INFORMATION:  . 

Comments,Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  die  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  ion  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  the  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  96- 
AWP-16."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Operations  Branch. 
Air  Traffic  Division,  at  15000  Aviation 
Boulevard,  Lawndale.  California  90261, 
both  before  and  after  the  closing  date  for 
comments.  A  report  siunmarizing  each 
substantive  public  contact  writh  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Available  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  System 
Management  Branch,  P.  O.  Box  92007. 
Worldway  Postal  Center,  Los  Angeles. 
California  90009.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 


placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circidar  No.  11-2  A.  which 
describes  the  appUcation  procedures. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71) 
by  establishing  Class  E  airspace  area  at 
Phoenix,  Deer  Valley  Municipal  Airport, 
AZ.  The  development  of  GPS  SL\P  at 
Phoenix-Deer  Valley  Municipal  Airport 
has  made  this  proposal  necessary.  The 
intended  effect  of  this  proposal  is  to 
provide  adequate  Class  E  airspace  for 
aircraft  executing  the  GPS  RWY  07R 
SL\P  at  Phoenix-Deer  Valley  Mimicipal 
Airport,  AZ.  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  on  the  earth  are 
published  in  Paragraph  6002  of  FAA 
Order  7400.9C  dated  August  17, 1995, 
and  effective  September  16, 1995,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
Usted  in  this  document  would  be 
published  subsequently  in  this  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  10034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  imder  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  hicorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 


f71.1    [AiMnded] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.090, 
Airspace  Designations  and  Reporting 
Points,  dated  August  17. 1995,  and 
effective  September  16. 1995.  is 
amended  as  follows: 

Paragraph  6002— Class  E  airspace  areas 
designated  as  a  surface  area  for  an  airport. 
•         •         •         *         • 
AWP  AZ  E2  Phoenix,  Deer  Valley  Municipal 

Airport,  AZ  [New] 
Phoenix,  Deer  Valley  Municipal  Airport,  AZ 
(Ut.  33'4ri8"N,  long.  112»04'57"W) 
Within  3  miles  south  and  2  miles  north  of 
the  287'  bearing  from  the  Deer  Valley 
Municipal  Airport  extending  from  the  4.4- 
mile  radius  of  the  Deer  Valley  Municipal 
Airport  to  9.2  miles  west  of  the  airport. 

Issued  in  Los  Angeles,  California,  on 
August  9, 1996. 
James  H.  Snow, 

Acting  Manager,  Air  Traffic  Division  Western- 
Pacific  Region. 
[FR  Doc.  96-22542  Filed  9-4-96;  8:45  ami 

BILUNO  CODE  4910-1»-M 


UNITED  STATES  INFORMATION 
AGENCY 

22  CFR  Part  514 

Exchange  Visitor  Program 

agency:  United  States  Information 

Agency. 

ACTION:  Proposed  rule  with  request  for 

comments. 


PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103, 40113, 
40120;  E.  O.  10854,  24  FR  9565.  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 


summary:  This  proposed  rule  would 
amend  existing  regulations  governing 
the  Agency's  internal  Exchange  Visitor 
Waiver  Review  Board  and  requests  for 
waiver  of  the  two-year  home-country 
physical  presence  requirement  made  by 
interested  United  States  Government 
agencies  on  behalf  of  an  exchange 
visitor.  Changes  in  the  regulations 
providing  for  the  Agency's  Waiver 
Review  Board  are  proposed  to  reconcile 
them  with  Agency  policy  and  to  control 
the  number  of  cases  mandatorily 
referred  to  the  Board.  The  Agency 
expects  that  the  number  of  cases 
afforded  Board  review  will  be  reduced. 
Changes  to  the  regulations  governing 
waiver  requests  by  interested  United 
States  Government  agencies  are  believed 
necessary  to  provide  for  uniform 
administration  of  such  requests.  The 
Agency  anticipates  that  the  proposed 
changes  will  increase  administrative 
efficiency  and  speed  of  response  and 
also  ensure  that  multiple  interested  U.S. 
Government  agency  (or  state)  waiver 
requests,  on  behalf  of  an  individual 
exchange  visitor  are  not  processed. 
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DATES:  Coiiments  regarding  this 
proposed  ryle  will  be  accepteid  until 
November  ♦,  1996. 

ADDRESSES;  Comments  may  be  mailed  to 
Rulemakin|  Clerk.  Room  700,  Office  of 
General  Counsel,  United  States 
Information  Agency,  301  4th  Street, 
SW.,  Washington,  DC  20547. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stanley  S.  Colvin,  Assistant  General 
Counsel,  Uoited  States  Information 
Agency,  30J  4th  Street,  SW., 
Washington,  DC  20547;  Telephone, 
(20l)  619-a829. 

SUPPt.EMENTARY  INFORMATION:  Under  the 
aegis  of  the  Exchange  Visitor  Program, 
some  175,000  foreign  nationals  come  to 
this  country  to  work,  study,  or  train  in 
the  United  $tates  annually.  As  part  of 
the  pubhc  diplomacy  efforts  of  the 
United  States  Government,  these  foreign 
nationals  enter  the  United  States  as 
participants  in  the  Exchange  Visitor 
Program  which  seeks  to  promote 
peaceful  relations  and  mutual 
imderstanding  with  other  countries 
through  educational  and  cultvu^l 
exchange  pnograms.  Accordingly,  many 
exchange  visitors  entering  the  United 
States  are  subject  to  a  statutory 
provision,  set  forth  at  8  U.S.C.  1182(e) 
(section  212(e)  of  the  Immigration  and 
Nationality  Act),  which  requires  that 
they  return  to  their  home  country  for  a 
period  of  two  years  to  share  with  their 
countr)m3en,  the  knowledge,  experience 
and  impressions  gained  during  their 
sojourn  in  the  United  States. 

Foreign  nationals  entering  the  United 
States  as  Exchange  Visitor  Program 
participants  are  subject  to  the  return 
home  requirbment  if  they:  (i)  Received 
U.S.  or  forei^  government  Bnancing  for 
any  part  of  their  studies  or  training  in 
the  U.S.;  (ii)  studied  or  trained  in  a  field 
deemed  of  iiiiportance  to  their  home 
government  and  such  field  is  on  the 
"skills  list"  maintained  by  the  Agency 
in  consultation  with  foreign 
government^:  or,  (iii)  entered  the  U.S.  to 
pursue  graduate  medical  education  or 
training.  An  exchange  visitor  subject  to 
this  requireifent  is  not  eligible  for  an  H 
or  L  visa,  or  legal  permanent  resident 
status  until  tpe  return-home 
requirement  is  fulfilled  or  waived. 

If  subject  to  the  two-year  return-home 
requirement  d  an  exchange  visitor  may 
seek  a  waived  of  such  requirement.  The 
bases  upon  v^hich  a  waiver  may  be 
granted  are:  ^)  A  no  objection  statement 
&t)m  visitor's  home  government;  (ii) 
exceptional  hardship  to  the  visitor's 
U.S.  citizen  Cor  legal  permanent 
resident)  spouse  or  child;  (iii)  a  request, 
on  the  visitor's  behalf,  by  an  interested 
United  Stated  Government  agency;  (iv)  a 
reasonable  fep  of  persecution  if  the 


visitor  were  to  return  to  his  or  her  home 
country;  and.  (v)  a  request  by  a  state  on 
behalf  of  an  exchange  visitor  who  has 
pursued  graduate  medical  education  or 
training  in  the  U.S. 

Interested  U.S.  Government  Agency 
Waiver  Requests 

The  Agency's  Exchange  Visitor 
Program  Services,  Waiver  Review 
Branch,  is  responsible  for  processing 
waiver  applications.  Last  year,  this 
branch  received  approximately  6,000 
waiver  applications,  approximately  95 
percent  of  which  were  based  upon 
either  a  no  objection  statement  from  the 
visitor's  home  government  or  a  request 
from  an  interested  government  agency. 
Over  the  past  four  years,  the  number  of 
interested  government  agency  requests 
submitted  to  the  Agency  has  increased 
approximately  five-fold  to  some  1,700 
annually  for  calendar  year  1995. 
The  vast  majority  of  interested 
government  agency  requests  processed 
by  the  Agency  involve  foreign  medical 
graduates  who  entered  the  United  States 
to  pursue  graduate  medical  education  or 
training.  At  present,  the  Department  of 
Veterans  Affairs,  the  Department  of 
Housing  and  Urban  Development,  the 
E)epartment  of  Agriculture,  and  the 
Appalachian  Regional  Commission  will 
act  as  an  interested  government  agency 
on  behalf  of  a  foreign  medical  graduate 
seeking  a  waiver  of  his  or  her  two-year 
home-coimtry  physical  presence 
requirement.  In  return  for  agency 
request,  the  foreign  medical  graduate 
must  agree  to  practice  patient  care  in  a 
geographic  area  designated  by  the 
Secretary  of  Health  and  Hirnian  Services 
as  either  a  Primary  Care  Health 
Professional  Shortage  Area  ("HPSA"),  or 
Medically  Underserved  Area  ("MUA"), 
or  psychiatric  care  in  a  Mental  Health 
Professional  Shortage  Area  or  to  work  at 
a  facility  operated  by  the  Department  of 
Veterans  Affairs. 

For  years,  the  Department  of  Veterans 
Affairs  and  the  Appalachian  Regional 
Commission  were  the  only  agencies 
making  requests  for  waivers  on  behalf  of 
these  foreign  medical  graduates,  but  in 
the  past  three  years  the  Department  of 
Agriculture  and  the  Department  of 
Housing  and  Urban  Development  also 
have  begun  to  act  on  their  behalf.  With 
the  entry  into  the  waiver  process  of 
these  two  additional  agencies, 
inconsistency  in  the  administration  of 
waiver  requests  among  the  different 
agencies  has  created  a  degree  of 
confusion  in  the  administrative  process. 
Further,  foreign  medical  graduates  have 
also  pursued  concurrent  waiver  requests 
with  multiple  agencies.  These 
concurrent  requests  reflect  conflicting 
commitments  or  are  duplicative  and  are 


therefore  inappropriate,  waste  limited 
administrative  staff  resources,  and  do 
not  further  the  requesting  agency's 
mission  and  policy  objectives.  Further, 
such  conciirrent  requests  are  unfair  to 
the  communities  named  in  the 
unapproved  applications  given  the 
considerable  expenditure  of  resources 
that  local  communities  devote  to  the 
waiver  process.  Accordingly,  the 
Agency  proposes  to  amend  §  514.44(c) 
to  both  provide  uniformity  to  this 
process  and  prevent  the  fihng  of 
concurrent  waiver  requests. 

Waiver  Review  Board 

An  increase  in  the  number  of 
interested  government  agency  and  '*no 
objection"  waiver  requests  has  also 
placed  an  increased  burden  on  the 
Agency's  internal  Waiver  Review  Board. 
Many  of  these  waiver  requests  involve 
exchange  visitors  who  have  received 
government  funding  for  part  or  all  of 
their  exchange  activities.  Current 
regulations  require  that  such  cases  be 
referred  to  the  Waiver  Review  Board  if 
the  government  sponsor  that  has 
provided  funding  objects  to  the 
exchange  visitor's  receiving  a  waiver. 
Other  circumstances  that  require 
automatic  referral  to  the  Waiver  Review 
Board  are  set  forth  in  22  CFR  514.44(g). 
Given  the  increased  number  of  waiver 
requests  and  the  questionable  value  to 
program  goals  added  by  the  Waiver 
Review  Board  process  in  certain  types  of 
mandatorily-referred  cases,  the  Agency 
has  identified  a  need  to  streamline  the 
waiver  review  process  and  to  reduce 
significantly  the  number  of  waiver 
applications  routinely  or  mandatorily 
referred  to  the  Waiver  Review  Board  for 
decision.  Further,  organizational  and 
staffing  changes  within  the  Agency's 
Exchange  Visitor  Program  Services  unit 
have  resulted  in  the  abolishment  of  the 
position  of  Director,  Exchange  Visitor 
Program  Services  and  an  alteration  of 
the  duties  of  the  Waiver  Branch  Chief. 
The  loss  of  the  Director  position  has,  in 
turn,  rendered  certain  procedures  set 
forth  in  §  514.44  (g)  and  (h)  no  longer 
germane.  Accordingly,  the  Agency 
proposes  new  provisions  to  reflect  the 
administrative  changes  in  the  Waiver 
Review  Branch  and  to  adjust  the 
existing  requirement  of  automatic 
referral  to  the  Board  of  certain  cases. 

Comment 

The  Agency  invites  comments 
regarding  this  proposed  rule 
notwithstanding  the  fact  that  it  is  under 
no  legal  requirement  to  do  so.  The 
oversight  and  administration  of  the 
Exchange  Visitor  Program  are  deemed  to 
be  foreign  affairs  functions  of  the  United 
States  Government.  The  Administrative 
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Procedures  Act.  S  U.S.C.  553(a)(1). 
(1989)  specifically  exempts  foreign 
affairs  functions  from  the  rulemaking 
reqiiirements  of  the  Act. 

The  Agency  extends  a  60-day  pubUc 
comment  period.  In  response  to 
suggestions  and  requests  from 
immigration  practioners,  the  Agency  is 
also  requesting  public  conunent  on 
certain  matters  related  to  this  proposed 
rule  but  not  set  forth  therein. 
Specifically,  the  Agency  welcomes 
comment  regarding  the  need  for  and 
merits  of  non-compete  and  punitive 
damages  clauses  that  are  set  forth  in 
contracts  between  local  health  facilities 
and  foreign  medical  graduates  receiving 
a  waiver  in  order  to  work  at  such 
facility.  These  contractual  clauses 
impose  limitations  upon  the 
geographical  area  in  which  waiver 
recipients  may  practice  medicine  at  the 
end  of  the  employment  contract  and 
also  penahze  waiver  recipients  who  fail 
to  complete  their  contractual  obUgations 
by  providing  the  health  care  facility  the 
opportunity  to  pursue  significant 
monetary  damages  against  the  waiver 
recipient.  It  is  the  Agency's  belief  that 
some,  but  not  all,  of  these  contracts 
cont£iin  such  provisions  and  the  Agency 
is  accordingly  interested  in  learning 
whether  such  provisions  should  be 
uniformly  mandated.  Further,  based 
upon  suggestions  from  the  private  bar, 
the  Agency  is  interested  in  comment 
that  discusses  the  need  for  and  merits  of 
an  internal  audit  procedure  for  use  by 
federal  agencies  or  departments  making 
interested  government  agency  waiver 
requests.  The  Agency  beheves  that  such 
internal  audit  procedures  could 
safeguard  the  integrity  of  the  waiver 
request  process. 

In  accordance  with  5  U.S.C.  605(b), 
the  Agency  certifies  that  this  rule  does 
not  have  a  significant  adverse  economic 
impact  on  a  substantial  niunber  of  small 
entities.  This  rule  is  not  considered  to 
be  a  major  rule  within  the  meaning  of 
section  1(b)  of  E.0. 12291,  nor  does  it 
have  federal  impUcations  warranting  the 
preparation  of  a  Federahsm  Assessment 
in  accordance  with  E.0. 12612. 

List  of  Subjects  in  22  CFR  Part  514 

Cultural  Exchange  programs. 

Dated  August  29, 1996. 
R.  Wallace  Stuart. 
Acting  General  Counsel. 

Accordingly,  22  CFR  part  514  is 
amended  as  follows: 

PART  514— EXCHANGE  VISITOR 
PROGRAM 

1.  The  authority  citation  for  part  514 
continues  to  read  ais  follows: 


AuOiority:  8  U.S.C  1101(a)(15)0),  1182. 
1258;  22  U.S.C.  1431-1442,  2451-2460: 
Reorganization  Plan  No  2  of  1977, 42  FR 
62461,  3  CFR.  1977  Comp.  p.  200;  E.0. 12048 
43  FR  13361,  3  CFR.  1978  Comp.  p  168;  USIA 
Delegation  Order  No.  85-5  (50  FR  27393). 

2.  Section  514.44  is  amended  by 
removing  paragraph  (h)  and  revising 
paragraphs  (c)  and  (g)  to  read  as  follows: 

§514.44    Two-yaar  home-country  physical 
prasanca  requiramant 

•        •        •        •        • 

(c)  Requests  for  waiver  made  by  an 
interested  United  States  Government 
Agency.  (1)  A  United  States  Government 
agency  may  request  a  waiver  of  the  two- 
year  home-country  physical  presence 
requirement  on  behalf  of  an  exchange 
visitor  if  such  exchange  visitor  is 
actively  and  substantially  involved  in  a 
program  or  activity  sponsored  by  or  of 
interest  to  such  agency. 

(2)  A  United  States  Government 
agency  requesting  a  waiver  shall  submit 
its  request  in  writing  and  fully  explain 
why  the  grant  of  such  waiver  request 
would  be  in  the  public  interest  and  the 
detrimental  effect  that  would  resuU  to 
the  program  or  activity  of  interest  to  the 
requesting  agency  if  the  exchange  visitor 
is  unable  to  continue  his  or  her 
involvement  with  the  program  or 
activity. 

(3)  A  request  by  a  United  States 
Government  agency  shall  be  signed  by 
the  head  of  the  agency,  or  his  or  her 
designee,  and  shall  include  copies  of  all 
IAP-66  forms  issued  to  the  exchange 
visitor,  his  or  her  current  address,  and 
his  or  her  country  of  nationality  or  last 
legal  permanent  residence. 

(4)  A  request  by  a  United  States 
Government  agency,  excepting  the 
Department  of  Veterans  Affairs,  on 
behalf  of  an  exchange  visitor  who  is  a 
foreign  medical  graduate  who  entered 
the  United  States  to  pursue  graduate 
medical  education  or  training,  and  who 
is  willing  to  provide  primary  patient 
care  in  a  designated  Primary  Medical 
Car  Health  Professional  Shortage  Area, 
or  a  Medically  Underserved  Area,  or 
psychiatric  care  in  a  Mental  Health 
Professional  Shortage  Area,  shall,  in 
addition  to  the  requirements  set  forth  in 
§514.44  (c)(2)  and  (3),  include: 

(i)  A  copy  of  the  employment  contract 
between  the  foreign  medical  graduate 
and  the  health  care  faciUty  at  which  he 
or  she  will  be  employed.  Such  contract 
shall  specify  a  term  of  employment  of 
not  less  than  three  yeas  and  that  the 
foreign  medical  graduate  is  to  be 
employed  by  the  facihty  for  the  piupose 
of  providing  primary  medical  care  in  a 
designated  Primary  Medical  Care  Health 
Professional  Shortage  Area  or 
designated  Medically  Underserved  Area 


("MUA")  or  psychiatric  care  in  a 
designated  Mental  Health  Professional 
Shortage  Area. 

(ii)  A  statement,  signed  and  dated  by 
the  head  of  the  health  care  facility  at 
which  the  foreign  medical  graduate  will 
be  employed,  that  the  faciUty  is  located 
in  an  area  designated  by  the  Secretary 
of  Health  and  Human  services  as  a 
Medically  Underserved  Area  or  Primary 
Medical  Care  Health  Professional 
Shortage  Area  or  Mental  Health 
Professional  Shortage  Area.  The 
statement  shall  also  list  the  Health 
Professional  Shortage  Area  or  Medically 
Underserved  Area  identifier  number 
assigned  to  the  area  by  the  Secretary  of 
Health  and  Human  Services. 

(iii)  A  statement,  signed  and  dated  by 
the  foreign  medical  graduate  exchange 
visitor  that  shall  read  as  follows: 

I, (name  of  exchange 

visitor)  hereby  declare  and  certify,  under 
penalty  of  the  provisions  of  18  U.S.C  1101. 
that:  (1)1  have  sought  or  obtained  the 

cooperation  of (enter 

name  of  United  States  Government  agency 
which  will  submit/is  submitting  an  IGA 
request  on  behalf  of  the  Exchange  Visitor  to 
obtain  a  waiver  of  the  2-year  home  residence 
requirement);  and  (2)  I  do  not  now  have 
pending  nor  will  I  submit  during  the 
pendency  of  this  request,  another  request  to 
any  United  States  Government  department  or 
agency  or  any  State  Department  of  Public 
Health,  or  equivalent,  to  act  on  my  behalf  in 
any  matter  relating  to  a  waiver  of  my  two- 
year  home-country  physician  presence 
requirement. 

(iv)  Evidence  that  unsuccessful  efforts 
have  been  made  to  recruit  an  American 
physical  for  the  position  to  be  filled  by 
the  exchange  visitor. 

(5)  Except  as  set  forth  in 
§  514.44(g)(4).  infra,  the 
recommendation  of  the  Waiver  Review 
Branch  shall  constitute  the 
recommendation  of  the  Agency  and 
such  recommendation  shall  be 
forwarded  to  the  Commissioner. 
«        *        •        *        * 

(g)  The  Exchange  Visitor  Waiver 
Review  Board.  (1)  The  Exchange  Visitor 
Waiver  Review  Board  ("Board")  shall 
consist  of  the  following  Agency  officers: 

(i)  The  Associate  Director  of  the 
Biu«au  of  Educational  and  Cultural 
Afltirs.  or  his  or  her  designee; 

(ii)  The  Director  of  the  geographic 
area  office  responsible  for  the 
geographical  area  of  the  waiver 
applicant,  or  his  or  her  designee; 

Uii)  The  Director  of  the  Office  of 
Congressional  and  Intergovernmental 
Affairs,  or  his  or  her  designee; 

(iv)  The  Director  of  the  Office  of 
Academic  Exchange,  or  his  or  her 
designee;  and 

(vj  The  Director  of  the  Office  of 
Research,  or  his  or  her  designee. 
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(2)  A  person  who  has  had  substantial 
prior  involvement  in  a  particular  case 
referred  t©  the  Board  may  not  be 
appointed  to  serve  on  the  Board  for  that 
particulaf  case  unless  the  General 
Counsel  determines  that  the 
individual's  inclusion  on  the  Board  is 
otherwise  necessary  or  practicably 
unavoidable. 

(3)  ThejAssociate  Director  of  the 
Bureau  of  Educational  and  Cultural 
Affairs,  o^  his  or  her  designee,  shall 
serve  as  Bbard  Chairman.  No  designee 
under  thi$  paragraph  (g)(3)  shall  serve 
for  more  than  2  years. 

(4)  Caseis  will  be  referred  to  the  Board 
at  the  dis<Jretion  of  the  Branch  Chief, 
Waiver  Raview  Branch,  of  the  Agency's 
office  of  Exchange  Visitor  Program 
Services.  The  Waiver  Review  Branch 
shall  prepare  a  summary  of  the 
particular  case  referred  and  forward  it  . 
along  with  a  copy  of  the  relevant  file  to 
the  Board  Chairman.  The  Chief,  Waiver 
Review  Bmnch,  or  his  or  her  designee, 
may,  at  th^  Chairman's  discretion, 
appear  an^  present  facts  related  to  the 
case  but  shall  not  participate  in  Board 
deliberations. 

(5)  The  ^airman  of  the  Board  shall 
be  responsible  for  convening  the  Board 
and  distrit^uting  all  necessary 
informatich  to  its  members.  Upon  being 
convened,  the  Board  shall  review  the 
case  file  and  weigj  the  request  against 
the  prograin.  policy,  and  foreign 
relations  aspects  of  the  case. 

(6)  At  thp  conclusion  of  its  review  of 
the  case,  tlie  Board  shall  make  a  written 
recommendation  either  to  grant  or  to 
deny  the  waiver  application.  The 
written  reqommendation  of  a  majority  of 
the  Board  ihall  constitute  the 
recommendation  of  the  Board.  Such 
recommendation  shall  be  promptly 
transmitted  by  the  Chairman  to  the 
Branch  Chief,  Waiver  Review  Branch. 

(7)  The  r^ommendation  of  the  Board 
in  any  casei  reviewed  by  it  shall 
constitute  (he  recommendation  of  the 
Agency  and  such  recommendation  shall 
be  forwardfd  to  the  Commissioner  by 
the  Branch  Chief,  Waiver  Review      • 
Branch. 

[FR  Doc.  96422586  Filed  9-4-96;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  35, 270,  and  271 
IFRL-6«0«-«] 

Authorization  of  Indian  Tribe's 
Hazardous  Waste  Programs  Under 
RCRA  Subtitle  C;  Proposed  Rule; 
Notibe  of  Reopening  of  Comment 
Period 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule:  notice  of 
reopening  of  comment  period. 

SUMMARY:  Since  publication  of  the 
proposed  rule  for  Authorization  of 
Lidian  Tribe's  Hazardous  Waste 
Programs  Under  RCRA  Subtitle  C  (61  FR 
30471  (June  14. 1996)),  EPA  has 
received  requests  to  extend  the 
comment  period.  The  Agency  has 
reopened  the  comment  period  30  days 
to  September  12. 1996. 
DATES:  The  comment  period  on  the 
proposed  rule  for  Authorization  of 
hidian  Tribe's  Hazardous  Waste 
Programs  Under  RCRA  Subtitle  C  (61  FR 
30471)  is  reopened  from  August  13. 
1996  to  September  12. 1996. 
ADDRESSES:  Commenters  on  the  Subtitle 
C  hidian  Authorization  Rule  proposal 
must  send  an  original  and  two  copies  of 
their  comments  referencing  Docket 
Number  F-9&-AITP-FFFFF  to:  (1)  If 
using  regular  US  Postal  Service  mail: 
RCRA  Docket  Information  Center,  Office 
of  Solid  Waste  (5305W),  U.S. 
Environmental  Protection  Agency 
Headquarters  (EPA,  HQ),  401  M  Street. 
SVy..  Washington,  EX:  20460.  or  (2)  if 
using  special  delivery,  such  as  overnight 
express  service  :  RCRA  Docket 
Information  Center  (RIC),  Crystal 
Gateway  One,  1235  Jefferson  Davis 
Highway,  First  Floor.  Arlington.  VA 
22202.  For  other  information  regarding 
submitting  comments  electronically  or 
viewing  the  comments  received  and 
supporting  information,  please  refer  to 
the  proposed  rule  (61  FR  30471  (June 
14, 1996)).  The  RCRA  haformation 
Center  is  located  at  Crystal  Gateway 
One,  1235  Jefferson  Davis  Highway, 
First  Floor.  Arlington,  Virginia,  and  is 
open  for  public  insp)ection  and  copying 
of  supporting  information  for  RCRA 
rules  from  9  am  to  4  pm,  Monday 
through  Friday,  except  for  Federal. 
hoUdays.  The  public  must  make  an 
appointment  to  view  docket  materials 
by  calling  (703)  603-9230.  The  public 
may  copy  a  maximum  of  100  pages  from 
any  regulatory  document  at  no  cost. 
Additional  copies  cost  $0.15  per  page. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  call  the  RCRA 


Hotline  at  1-800-424-9346  or  TDD  1- 
800-553-7672  (hearing  impaired). 
Callers  within  the  Washington 
Metropolitan  Area  must  dial  703-412- 
9810  or  TDD  703-412-3323  (hearing 
impaired).  The  RCRA  Hotline  is  open 
Monday-Friday,  9  a.m.  to  6  p.m.. 
Eastern  Standard  Time.  For  more 
detailed  information  on  specific  aspects 
of  the  Subtitle  C  Indian  Authorization 
rulemaking,  contact  Felicia  Wright, 
Office  of  Sohd  Waste  (5303W),  U.S. 
Environmental  Protection  Agency.  401 
M  Street.  S.W^  Washington,  DC  20460. 
phone  (703)  308-8634  (or  email: 
wright.felicia@epamail.epa.gov). 

SUPPLEMENTARY  INFORMATION:  On  June 
14. 1996.  EPA  proposed  Authorization 
of  Indian  Tribe's  Hazardous  Waste 
Programs  Under  RCRA  Subtitle  C.  See 
61  FR  30471.  The  Agency  established  a 
60-day  comment  period  and  indicated 
that  comments  on  the  proposal  would 
be  accepted  until  August  13,  1996. 

EPA  received  a  written  request  to 
extend  the  comment  period  for  the 
Subtitle  C  Indian  Authorization 
proposal  from  the  Navajo  Nation  and 
Morgan,  Lewis  &  Bockius  LLP  on  behalf 
of  the  FMC  Corporation  (FMC).  The 
additional  time  requested  was  30  days. 

As  justification  for  a  time  extension, 
the  Navajo  Nation  pointed  out  that  they 
need  additional  time  to  meet  with  the 
hazardous  waste  generator  industries 
located  on  the  Navajo  Nation 
reservation  to  inform  them  of  the 
proposed  rule,  and  of  the  Navajo's  plans 
to  apply  for  authorization  under  a  final 
rule.  The  extension  will  provide  the 
Navajo  Nation  with  adequate  time  to  set 
up  public  meetings  with  the  industries 
so  that  all  parties  may  discuss  the 
potential  situation  with  the  Navajo 
Nation  and  develop  comments  on  the 
proposed  rule  to  EPA.  Similarly,  FMC 
requested  a  time  extension  to  better 
address  the  proposed  rule  in  light  of  the 
complex  legal  issues  relating  to  Indian 
Tribes. 

The  Agency  has  decided  to  grant  an 
additional  30  days  beyond  the  proposed 
60-day  comment  period  to  allow 
stakeholders  enough  time  to  review  the 
provisions  of  the  rulemaking  and  to 
formulate  comments  and 
recommendations  for  the  Agency's 
consideration  in  developing  the  final 
rule.  The  Agency  believes  that  90  days 
allows  for  sufficient  time  for 
commenters  to  analyze  legal 
considerations,  evaluate  the  proposal, 
and  coordinate  comments  with  others. 
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Dated:  August  29, 1996. 
Elliott  P.  UwB, 

Assistant  Administratis  for  the  Office  of  Solid 
Waste  and  Emergency  Response. 
[PR  Doc.  96-22658  Filed  9-4-46:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart300 
[FRL-6606-1] 

National  Oil  and  Hazardous 
Sutwtances  Pollution  Contingency 
Plan;  National  Priorities  Ust 

AQENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  Intent  for  Partial 

Deletion  of  the  Harbor  Island  Superfund 

Site  from  the  National  Priorities  List. 

summary:  The  Environmental  Protection 
Agency  (EPA)  Region  10  announces  its 
Intent  to  delete  the  Lockheed  Shipyard 
portion  of  the  Harbor  Island  Superfund 
Site,  koOWn  as  Operable  Unit  (OU)  No. 
3.  located  in  SeaUle  (King  County). 
Washington,  from  the  National  Priorities 
List  (NPL)  and  requests  public  comment 
on  this  proposed  action.  The  NPL 
constitutes  Appendix  B  to  the  National 
Oil  and  Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  which  EPA 
promulgated  pursuant  to  Section  105  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  LiabiUty 
Act  (CERCLA).  This  partial  deletion  of 
the  Harbor  Island  site  is  proposed  in 
accordance  with  40  CFR  300.425(e)  and 
the  Notice  of  PoUcy  Change:  Partial 
Deletion  of  Sites  Listed  on  the  NPL, 
pubhshed  in  the  Federal  Register  on 
November  1, 1995  at  (60  FR  55466). 

This  proposal  for  p>artial  deletion 
pertains  to  OU  No.  3,  which  is  defined 
as  the  Lockheed  Shipyard  facility, 
located  in  the  Harbor  Island  site.  EPA 
bases  its  proposal  to  delete  OU  No.  3  on 
the  determination  by  EPA  and  the  State 
of  Washington  Department  of  Ecology 
(Ecology)  that  all  appropriate  actions 
under  CERCLA  have  been  implemented 
to  protect  health,  welfare,  and  the 
environment  at  OU  No.  3. 

This  partial  deletion  pertains  only  to 
OU  No.  3  of  the  Harbor  Island  site. 
Response  activities  at  OU  Nos.  1,  2,  4, 
and  5  of  this  Site  are  not  yet  complete 
and  these  OUs  will  remain  on  the 
National  Priorities  List  and  are  not 
subject  of  this  partial  deletion. 
DATES:  EPA  will  accept  comments 
concerning  its  proposal  for  partial 
deletion  for  thirty  days  (30)  after 
publication  of  this  document  in  the 


Federal  Register  and  a  newspaper  of 
record. 

ADDRESSES:  Comments  may  be  mailed 
to:  Mr.  Keith  Rose,  Remedial  Project 
Manager,  U.  S.  Enviromnental 
Protection  Agency,  1200  Sixth  Avenue, 
Mail  Stop:  ECL-1 11,  Seattle, 
Washington  98101. 

Comprehensive  information  on  the 
Harbor  Island  site  as  well  as  information 
specific  to  this  proposed  partial  deletion 
is  available  for  review  at  the  Harbor 
Island  information  repository  at  the 
following  location:  U.S.  Environmental 
Protection  Agency,  Region  10, 
Environmental  Cleanup  Office  Records 
Center,  1200  Sixth  Avenue,  Seattle, 
Washington  98101.  Attn:  Lynn 
WiUiams. 

FOR  FURTHER  INFORMATION  CONTACT: 
Keith  Rose,  U.S.  EPA,  1200  Sixth 
Avenue,  Mail  Stop:  ECL-111,  Seattle, 
Washington  98101,  (206)  553-7721. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Introduction 

n.  NPL  Deletion  Criteria 

m.  Deletion  Procedures 

IV.  Basis  of  Intended  Partial  Site  Deletion 

L  Introdnctioii 

The  United  States  Environmental 
Protection  Agency  (EPA)  Region  10 
announces  its  intent  to  delete  a  portion 
of  the  Harbor  Island  site  (Site)  from  the 
NPL,  Appendix  B  of  the  National  Oil 
and  Hazardous  Substances  Contingency 
Plan  (NCP).  40  CFR  Part  300,  and 
requests  comments  on  this  proposal. 
Sites  listed  on  the  NPL  are  those  which 
present  a  significant  risk  to  hiunan 
health  or  the  environment.  As  described 
in  §  300.425(e)(3)  of  the  NCP,  sites 
deleted  from  the  NPL  remain  eUgible  for 
Fimd-financed  remedial  actions  in  the 
imlikely  event  that  conditions  at  the  site 
warrant  such  actions. 

This  proposal  for  partial  deletion 
pertains  to  OU  No.  3,  which  consists  of 
the  Lockheed  Shipyard  in  the  Harbor 
Island  site.  OU  No.  3  is  located  at  2929 
16th  Avenue  Southwest^  and  is  bounded 
on  the  north  by  the  ARCO  petroleiun 
storage  tank  faciUty,  on  the  east  by  16th 
Avenue  Southwest,  on  the  south  by  the 
Fisher  Mills  facility,  and  on  the  west  by 
the  West  Waterway  of  the  Duwamish 
River. 

Lockheed  Martin,  the  Potentially 
Responsible  Party  for  OU  No.  3, 
completed  a  Remedial  Investigation  and 
feasibihty  study  for  this  OU.  EPA 
conducted  a  risk  assessment  of  OU  No. 
3  as  part  of  a  Site-wide  risk  assessment 
conducted  dtuing  the  Site-wide 
Remedial  Investigation.  On  June  28, 
1994,  EPA  issued  a  Record  of  Decision 
(ROD)  for  OU  No.  3.  In  September  1993, 


Lockheed  Martin  completed  the 
remedial  action  selected  in  the  ROD. 
EPA  proposes  to  delete  OU  No.  3 
because  all  appropriate  CERCLA 
response  activities  have  been  completed 
in  this  OU.  Response  activities  at  OU 
Nos.  1,  2,  4,  and  5  of  this  Site  are  not 
yet  complete  and  these  OUs  will  remain 
on  the  NPL  and  are  not  subject  of  this 
partial  deletion. 

EPA  will  accept  comments 
concerning  its  intent  for  partial  deletion 
for  thirty  days  (30)  after  pubUcation  of 
this  document  in  the  FederaJ  ILegister 
and  a  newspaper  of  record. 

Section  U  of  this  document  explains 
the  criteria  for  deleting  sites  from  the 
NPL.  Section  III  discusses  procedures 
that  EPA  is  using  for  this  action.  Section 
rV  discusses  the  Lockheed  Shipyard  OU 
and  explains  how  this  OU  meets  the 
deletion  criteria. 

n.  NPL  Deletion  Criteria 

Section  300.425(e)  of  the  NCP 

Erovides  that  sites,  where  a  release  of 
azardous  substances  have  occiured, 
may  be  deleted  from,  or  recategorized 
on  the  NPL,  where  no  further  response 
is  appropriate.  In  making  a 
determination  to  delete  a  site  from  the 
NPL,  EPA  shall  consider,  in 
consultation  with  the  state,  whether  any 
of  the  following  criteria  have  been  met: 

(i)  Responsible  parties  or  other 
persons  have  implemented  all 
appropriate  response  actions  required; 
or 

(ii)  All  appropriate  Fund-financed 
response  under  CERCLA  have  been 
implemented,  and  no  further  action  by 
responsible  parties  is  appropriate,  or 

(iii)  The  Remedial  Investigation  has 
shown  that  the  release  poses  no 
significant  threat  to  pubUc  health  or  the 
environment  and,  therefore,  taking  of 
remedial  measures  is  not  appropriate. 

Deletion  of  a  portion  of  a  site  from  the 
NPL  does  not  preclude  eUgibility  for 
subsequent  Fimd-financed  actions  at  the 
area  deleted  if  futiue  site  conditions 
warrant  such  actions.  Section 
300.425(e)(3)  of  the  NCP  provides  that 
Fund-financed  actions  may  be  taken  at 
sites  that  have  been  deleted  fit>m  the 
NPL.  A  partial  deletion  of  a  site  from  the 
NPL  does  not  affect  or  impede  EPA's 
abiUty  to  conduct  CERCLA  response 
activities  at  areas  not  deleted  and 
remaining  on  the  NPL.  In  addition, 
deletion  of  a  portion  of  a  site  from  the 
NPL  does  not  affect  the  Uabihty  of 
responsible  parties  or  impede  agency 
efforts  to  recover  costs  associated  with 
response  efforts. 

m.  Deletion  Procedures 

Deletion  of  a  portion  of  a  site  from  the 
NPL  does  not  itself  create,  alter,  or ' 
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revoke  any  person's  rights  at 
obligations.  The  NPL  is  designed 
primarily  for  informational  purposes 
and  to  assist  Agency  management. 

The  following  procedures  were  used 
for  the  proposed  deletion  of  OU  No.  3 
of  the  Haibor  Island  site: 

(1)  EPAj  has  recommended  the  partial 
deletion  and  has  prepared  the  relevant 
documents. 

(2)  The  Washington  State  Department 
of  Ecology  has  concurred  with  this 
partial  deletion. 

(3)  Concurrent  with  this  national 
Notice  of  Intent  for  Partial  Deletion,  a 
display  ad  has  been  published  in  a 
newspaper  of  record  and  has  been 
distributed  to  appiropriate  federal,  State, 
and  local  officials,  and  interested 
members  of  tia  commimity.  These 
notices  announce  a  thirty  (30)  day 
public  comment  period  on  the  deletion, 
which  commences  on  the  date  of 
publicatic^  of  this  document  in  the 
Federal  Rfgister  and  a  newspaper  of 
record. 

(4)  EPA  has  made  all  relevant 
documents  available  at  the  information 
repositories  listed  previously. 

For  deletion  of  the  Lockheed 
Shipyard  OU,  EPA's  Regional  Office 
will  accept  and  evaluate  public 
comments  on  EPA's  Notice  of  Int«it  to 
Delete  before  making  a  final  decision  to 
delete.  If  necessary,  the  Agency  will 
prepare  a  Responsiveness  Simunary  in 
response  to  any  significant  public 
comments  received. 

Upon  completion  of  the  thirty  (30) 
day  public  comment  p>eriod.  EPA  will 
evaluate  all  comments  received  before 
issuing  the  final  decision  on  the  partial 
deletion.  ^A  will  prepare  a 
Responsiveness  Summary  for  comments 
received  during  the  public  comment 
period  and  will  address  concerns 
presented  In  the  comments.  The 
Responsiveness  Summary  will  be  made 
available  to  the  public  at  the 
information  repositories  listed 
previously^ 

If,  after  review  of  all  public 
comments,  EPA  determines  that  the 
partial  deletion  from  the  NPL  is 
appropriatt,  EPA  will  publish  a  final 
notice  of  deletion  in  the  Federal 
Register.  Deletion  of  OU  3  does  not 
actually  occur  until  the  final  Notice  of 
Deletion  is  {published  in  the  Federal 
Register. 

IV.  Basis  Cor  Intended  Partial  Site 
Deletion 

The  following  simunary  provides  the 
Agency's  rationale  for  deletion  of  OU 
No.  3  of  the  Harbor  Island  site  from  the 
NPL  and  EPA's  finding  that  the  critMia 
in  40  CFR  300.425(e)  are  satisfied: 


A.  Site  Background 

Harbor  Island  is  a  man-made  island, 
of  apiHt)ximately  400  acres  in  size, 
located  about  one  mile  southwest  of 
Seattle,  in  King  Coimty.  Washington. 
Since  its  construction  at  the  turn  of  the 
century,  the  island  has  been  used  for 
commercial  and  industrial  activities 
including  ship  building  and 
maintenance,  cargo  shipping,  secondary 
lead  smelting,  bulk  petroleiun  storage 
and  transfer,  and  metal  fabrication. 
Primary  contaminants  of  concern  at  the 
Harbor  Island  site  include  arsenic,  lead, 
mercury,  PCBs,  polynuclear  aromatic 
hydrocarbons  (PAHs),  and  petroleum 
products.  The  Harbor  Island  site  was 
added  to  the  NPL  in  1983. 

In  order  to  expedite  Superfund 
response  actions  at  this  large  Site,  EPA 
has  divided  the  Site  into  five  OUs: 

(1)  The  Soil  and  Groundwater  OU 

(2)  The  Petroleum  Storage  Tank  OU 

(3)  The  Lockheed  Shipyard  OU 

(4)  The  Shipyard  Sediment  OU 

(5)  The  Island-wide  Sediment  OU 
EPA  has  been  investigating  and  making 
CERCLA  response  action  decisions  for 
each  OU  separately. 

The  Lockiieed  Shipyard  OU  is  an  18 
acre  shipbuilding  facility  located  on  the 
west  side  of  Harbor  Island  at  2929  16th 
Avenue  Southwest.  This  OU  is  bounded 
on  the  north  by  the  ARCO  petroleiun 
storage  tank  facility,  on  the  east  by  16th 
Avenue  Southwest,  on  the  south  by  the 
Fisher  Mills  facility,  and  on  the  west  by 
the  West  Waterway  of  the  Duwamish 
River.  The  Lockheed  Shipyard  was  used 
as  a  shipbuilding  facility  from  the 
1930's  imtil  1986.  Shipbuilding 
activities  included  metal  fabrication, 
sandblasting  and  painting.  Paints  used 
at  this  fecility  contained  copper,  lead, 
mercury,  and  zinc.  The  sandblast  grit 
used  at  this  facility  contained  arsenic 
and  lead. 

B.  Response  Actions  Taken  at  the 
Lockheed  Shipyard  OU 

A  Remedial  Investigation  of  the 
Lockheed  Shipyard  was  completed  in 
1993  by  Lockheed  Martin,  the 
Potentially  Responsible  Party.  Based  on 
data  collected  during  the  Remedial 
Investigation,  a  risk  assessment  was 
conducted  to  identify  contaminants  of 
concern,  potential  ex{>osure  pathways, 
and  potential  human  health  risks 
resulting  from  exposure  to  contaminants 
found  at  the  Lockheed  Shipyard.  This 
risk  assessment  determined  that  the 
most  significant  potential  human  health 
risk  was  exposure  to  arsenic,  lead,  and 
PAHs  through  accidental  ingestion  of 
contaminated  soil  by  industrial  workers. 

During  the  Reme<ual  Investigation, 
high  concentrations  of  petroleum 


products  in  the  soil,  referred  to  as  "hot 
spots",  were  also  identified  at  four 
locati(Mis  on  the  Lockheed  Shipyard  OU. 
Tbese  petroleum  hot  spots  were 
considered  to  be  potential  sources  of 
contamination  to  the  groundwater. 

Contaminants  found  in  the 
groundwater  included  benzene, 
tetrachloroethylene,  copper,  lead,  and 
zinc.  Since  the  groundwater  at  Harlmr 
Island  is  not  a  drinking  water  source, 
groundwater  contaminants  do  not  pose 
a  risk  to  hiunan  health.  However, 
groundwater  contaminants  which  reach 
the  shoreline  and  enter  the  adjacent  ; 
siuface  water  are  of  concern  because  of 
their  potential  adverse  effects  on  marine 
organisms.  Groundwater  modeling 
conducted  during  the  Remedial 
Investigation  indicate  that  it  is  unlikely 
that  groundwater  contaminants  would 
reach  the  shoreline  at  concentrations 
exceeding  the  marine  chronic  criteria  in 
less  than  50  years. 

A  Record  of  Decision  (RCX))  for  the 
Lockheed  Shipyard  OU  was  signed 
EPA's  Regional  Administrator  on  June 
28, 1994.  Tbe  ROD  established  cleanup 
levels  for  arsenic,  lead,  PAHs,  and 
petroleum  in  soil  based  on  standards  in 
the  State  of  Washington  Model  Toxics 
Control  Act  (MTCA).  The  ROD  also 
established  the  marine  chronic  criteria 
as  the  cleanup  goal  for  groundwater  at 
the  shoreline,  which  would  be 
protective  of  marine  organisms.  The 
main  components  of  the  selected 
remedy  were:  (1)  excavation  and 
treatment  of  petroleum  hot  spot  soil  by 
thermal  desorption,  (2)  placing  three 
inches  of  asphalt  over  exposed  soil 
contaminated  above  MTCA  cleanup 
goals,  (3)  consolidating  and  capping 
sandblast  grit  on-site  or  disposing  the 
grit  off-site,  and  (4)  monitoring 
groundwater  quality  semi-annually  to 
verify  that  response  actions  taken  will 
prevent  groundwater  contaminants  from 
reaching  the  shoreline  at  concentrations 
which  exceed  the  marine  chronic 
criteria. 

The  selected  remedy  was  completed 
by  Lockheed  Martin  in  September  1995. 
Confirmational  soil  sampling  conducted 
after  completing  the  remedy 
demonstrates  that  no  significant  risk  to 
public  health  or  the  environment  is 
posed  by  residual  levels  of 
contamination  remaining  in  the  soil. 
Groundwater  monitoring  conducted  to 
date  indicate  that  groimdwater 
contaminant  have  not  reached  the 
shoreline  at  concentrations  exceeding 
the  marine  chronic  criteria.  Semi-annual 
groundwater  monitoring  will  be 
conducted  at  the  Lockheed  Shipyard 
until  it  is  confirmed  that  groundwater 
contaminants  will  not  exceed  the 
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marine  chronic  criteria  at  the  shoreUne 
in  the  hiture. 

C.  Community  Involvement 

During  the  remedial  activities  at  the 
Site,  including  the  Lockheed  Shipyard 
OU.  EPA  kept  the  community  informed 
of  its  cleanup  actions  primarily  through 
fact  sheets,  public  meetings,  and 
newspaper  articles.  EPA  representatives 
met  with  faciUty  owners  and  operators, 
local  officials,  and  interested  members 
of  the  community  in  order  to  develop  a 
Community  Relations  Plan.  EPA 
representatives  also  met  several  times 
with  the  Potentially  Responsible  Parties 
to  discuss  their  potential  UabiUty  for 
cleanup  at  the  Site.  A  Proposed  Plan  for 
the  Lockheed  OU  was  issued  on  April 
22, 1994,  and  subject  to  pubUc  comment 
for  30  days.  This  Proposed  Plan  was 
mailed  to  individuals  on  EPA's  mailing 
list  and  was  also  annoimced  in  a  local 
newspaper  notice.  EPA  also  held  a 
public  meeting  on  the  Proposed  Plan  in 
EPA's  regional  office  in  Seattle  on  May 
11, 1994.  EPA  responded  to  all 


comments  received  in  the  ' 
Elesponsiveness  Stunmary,  which  is 
attached  to  the  ROD. 

D.  Current  Status 

One  of  the  three  criteria  for  deletion 
specifies  that  EPA  may  delete  a  site 
from  the  NPL  if  "Responsible  parties  or 
other  persons  have  implemented  all 
appropriate  response  actions  required." 
EPA,  with  conourence  of  Ecology, 
believes  that  this  criterion  for  deletion 
has  been  met  for  the  Lockheed  Shipyard 
OU.  Groundwater  quality  will  be 
monitored  semi-aimually  to  verify  that 
'response  actions  taken  will  prevent 
groundwater  contaminants  from 
reaching  the  shoreline  at  concentrations 
which  exceed  the  marine  chronic 
criteria.  Five-year  reviews  will  be 
conducted  by  EPA  to  evaluate  trends  in 
groundwater  contamination  until  it  has 
been  determined  that  cleanup  goals  will 
not  be  exceeded  at  the  shoreUne  and 
that  additional  groimdwater  monitoring 
is  not  necessary. 


While  EPA  does  not  believe  that  any 
future  response  actions  in  OU  No.  3  will 
be  needed,  if  future  conditions  warrant 
such  action,  the  proposed  deletion  area 
of  the  Harbor  Island  site  remains  eligible 
for  future  Fund-financed  response 
actions.  Furthermore,  this  partial 
deletion  does  not  alter  the  status  of  OU 
Nos.  1,  2,  4,  and  5  of  the  Site  which  are 
not  proposed  for  deletion  and  remain  on 
the  NPL. 

EPA.  with  concurrence  from  the  State 
of  Washington,  has  determined  that  all 
appropriate  CERCLA  response  actions 
have  been  completed  at  OU  No.  3  of  the 
Harbor  Island  site  and  protection  of 
human  health  and  the  environment  has 
been  achieved  in  this  area.  Therefore, 
EPA  makes  this  proposal  to  delete  only 
OU  No.  3  of  the  Harbor  Island 
Superfund  site  from  the  NPL. 

Dated:  August  28. 1996. 

Charles  E.  Findley. 

Acting  Regional  Administrator,  U.S. 
Environmental  Protection  Agency,  Reffon  10. 
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40CFRPart300 
[FRL-6668r«l 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan;  National  Priorities  Ust 

agency:  Environmental  Protection 

Agency. 

ACTtON:  Notice  of  Intent  to  Delete 

Ambler  Asbestos  site  from  the  National 

Priorities  List:  Request  for  Comments. 


SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  Region  ID  announces  its 
intent  to  delete  the  Ambler  Asbestos  site 
from  the  National  Priorities  List  (NPL) 
and  requests  public  comment  on  this 
action.  The  NPL  constitutes  Appendix  B 
of  40  CFR  part  300  which  is  the 
National  Oil  and  Hazardous  Substances 
Pollution  Contingency  Plan  (NCP). 
which  EPA  promulgated  pursuant  to 
Section  105  of  the  Comprehensive 
Environmental  Response. 
Compensation,  and  LiabiUty  Act 
(CERCLA),  as  amended.  EPA  and  the 
State  of  Pennsylvania  have  determined 
that  all  appropriate  CERCLA  response 
actions  have  been  implemented  and  that 
no  further  cleanup  by  responsible 
parties  is  appropriate.  Moreover,  EPA 
and  the  State  have  determined  that 
remedial  activities  conducted  at  the  site 
to  date  have  been  protective  of  public 
health,  welfare,  and  the  environment. 
DATES:  Comments  concerning  the 
proposed  deletion  of  this  site  from  the 
NPL  may  be  submitted  on  or  before 
October  7. 1996. 
ADDRESSES:  Comments  may  be 
submitted  to  James  J.  Feeney.  (3HW21), 
Project  Manager.  U.S.  Environmental 
Protection  Agency.  841  Chestnut 
Building,  Philadelphia,  Peimsylvania, 
19107,  (215)  566-3190. 

Comprehensive  information  on  this 
site  is  available  for  viewing  at  the  Site 
information  repositories  at  the  following 
locations: 

U.S.  EPA,  Region  3,  Hazardous  Waste 
Technical  Information  Center,  841 
Chestnut  Building.  Philadelphia.  PA 
19107,  (215)  566-5363 
Wissahickon  Valley  Public  Library. 
Ambler  Branch,  209  Race  Street, 
Ambler.  PA  19002,  (610)  646-1072 
FOR  WRTHER  INFORMATION  CONTACT:  Mr. 
James  J.  Feeney  (3HW21).  U.  S. 
Environmental  Protection  Agency, 
Region  3.  841  Chestnut  Building, 
Philadelphia.  PA.  19107,  (215)  566- 
3190. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 
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L  Introduction 

The  Environmental  Protection  Agency 
(EPA)  Region  3  announces  its  intent  to 
delete  the  Ambler  Asbestos  site, 
Montgomery  Coimty.  Pennsylvania, 
from  the  National  Priorities  List  (NPL). 
Appendix  B  of  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  and  requests 
comments  on  this  deletion.  The  EPA 
identifies  sites  that  appear  to  present  a 
significant  risk  to  public  healdi,  welfare, 
or  the  environment  and  maintains  the 
NPL  as  the  list  of  those  sites.  Sites  on 
the  NPL  may  be  the  subject  of  remedial 
actions  financed  by  the  Hazardous 
substance  Superfund  Response  Trust 
Fund  (Fimd).  Pursuant  to  Section 
300.425(e)  of  the  NCP,  any  site  deleted 
from  the  NPL  remains  eligible  for  Fund- 
financed  remedial  actions  if  conditions 
at  the  site  warrant  such  action. 

EPA  will  accept  comments  on  the 
proposal  to  delete  this  site  from  the  NPL 
for  thirty  calendar  days  after  publication 
of  this  notice  in  the  Federal  Register. 

Section  II  of  this  notice  explains  the 
criteria  for  deleting  sites  from  the  NPL. 
Section  III  discusses  procediues  that 
EPA  is  using  for  this  action.  Section  IV 
discusses  how  the  site  meets  the 
deletion  criteria. 


n.  NPL  Deletion  Criteria 

The  NCP  establishes  the  criteria  that 
the  Agency  uses  to  delete  sites  from  the 
NPL.  In  accordance  with  40  CFR  Section 
300.425(e),  sites  may  be  deleted  from 
the  NPL  where  no  further  response  is 
appropriate.  In  making  this 
determination,  EPA  will  consider 
whether  any  of  the  following  criteria 
have  been  met: 

(i)  EPA.  in  consultation  with  the 
State,  has  determined  that  responsible 
or  other  parties  have  implemented  all 
appropriate  response  actions  required; 

or 

(ii)  All  appropriate  Fund-financed 
responses  under  CERCLA  have  been 
implemented  and  EPA,  in  consultation 
with  the  State,  has  determined  that  no 
further  cleanup  by  responsible  parties  is 
appropriate;  or 

Uii)  Based  on  a  remedial 
investigation,  EPA,  in  consultation  with 
the  State,  has  determined  that  the 
release  poses  no  significant  threat  to 
public  health  or  the  environment  and, 
therefore,  taking  of  remedial  measures  is 
not  appropriate. 

(iv)  In  addition  to.  the  above,  for  all 
remedial  actions  which  result  in 
hazardous  substances,  pollutants,  or 
contaminants  remaining  at  the  site 
above  levels  that  allow  for  imlimited 


use  and  unrestricted  exposure,  it  is 
EPA's  policy  that  sites  should  generally 
not  be  deleted  from  the  NPL  until  at 
least  one  five-year  review  has  been 
conducted  following  completion  of  all 
remedial  actions  at  a  site  (except 
operation  and  maintenance),  any 
appropriate  actions  have  been  taken  to 
ensure  that  the  site  remains  protective 
of  public  health  and  the  environment, 
and  the  site  meets  EPA's  deletion 
criteria  as  outlined  above.  EPA  must 
also  assure  that  five-year  reviews  will 
continue  to  be  conducted  at  the  site 
until  no  hazardous  substances, 
pollutants,  or  contaminants  remain 
above  levels  that  allow  for  imlimited 
use  and  unrestricted  exposiue.  States 
may  conduct  five-year  reviews  pursuant 
to  Cooperative  Agreements  or 
Superftmd  State  Contracts  with  EPA. 
and  submit  five  year  review  reports  to 
EPA. 

An  exception  to  this  requirement 
involves  situations  where  a  Consent 
Decree  contains  language  specifically 
committing  EPA  to  delete  a  site  from  the 
NPL  upon  completion  of  certain 
response  activities.  In  such  cases.  EPA 
Regions  must  consult  with  EPA 
Headquarters  prior  to  initiation  of  any 
deletion  activities.  However,  such  an 
exception  would  apply  only  to  the 
general  policy  of  not  deleting  sites 
before  completion  of  the  first  five-year 
review,  not  to  the  requirement  to 
conduct  reviews.  EPA  would  still  need 
to  assiue  that  five-year  reviews  will  be 
conducted  at  the  site.  Given  the  October 
30. 1989  policy  directive  firom  the 
Acting  Assistant  Administrator  for  the 
Office  of  SoUd  Waste  and  Emergency 
Response  (OSWER)  regarding  the 
performance  of  five-year  reviews  and 
their  relationship  to  the  deletion 
process.  Consent  Decrees  should  now 
require  one  five-year  review  following 
completion  of  the  remedial  action 
(except  operation  and  maintenance) 
before  deletion. 

m.  Deletion  Procedures 

In  the  NPL  rulemaking  pubUshed  on 
October  15, 1984  (49  FR  40320).  the 
Agency  soUcited  and  received 
comments  on  whether  the  notice  of 
comment  procedures  followed  for 
adding  sites  to4he  NPL  should  also  be 
used  before  sites  are  deleted.  Comments 
were  also  received  in  response  to  the 
amendments  to  the  NCP  proposed  on 
February  12. 1985  (50  FR  5862). 
Deletion  of  sites  from  the  NPL  does  not 
itself  create,  alter,  or  revoke  any 
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individuals  rights  or  obligations.  The 
NPL  is  designed  primarily  for 
informatibnal  purposes  and  to  assist 
Agency  management. 

EPA  Region  ID  will  accept  and 
evaluate  public  comments  before 
making  a  final  decision  to  delete.  The 
Agency  beheves  that  deletion 
procedures  should  focus  on  notice  and 
comment  at  the  local  level.  Comments 
from  the  Ibcal  commimity  may  be  the 
most  pertinent  to  deletion  decisions. 
The  following  procedures  were  used  for 
the  intended  deletion  of  this  site: 

(i)  EPA  Region  ID  has  recommended 
deletion  and  has  prepared  the  relevant 
documents. 

(ii)  The  State  of  Pennsylvania  has 
concurred  with  the  deletion  decision. 
Conciureiit  with  this  National  Notice  of 
Intent  to  I)elete,  local  notice  will  be 
pubUshed  in  local  newspapers  and 
distributed  to  appropriate  federal,  state 
and  local  officials,  and  other  interested 
parties.  This  local  notice  presents 
information  on  the  site  and  announces 
the  thirty  (30)  day  public  comment 
period  on  the  deletion  package. 

(iii)  The  Region  has  made  information 
supporting  the  proposed  deletion 
available  in  the  Regional  Office  and 
local  site  information  repository. 

The  comments  received  during  the 
notice  and  comment  period  will  be 
evaluated  before  the  final  decision  to 
delete.  The  Region  will  prepare  a 
Responsiveness  Summary,  which  will 
address  significant  comments  received 
during  the  public  comment  period. 

A  deletion  will  occur  after  the  EPA 
Regional  Administrator  places  a  notice 
in  the  Federal  Register.  The  NPL  will 
reflect  any  deletions  in  the  next  final 
update.  Public  notices  and  copies  of  the 
Resp<Misiveness  Summary  will  be  made 
available  to  local  residents  by  Region  HI. 

IV.  Basis  ftir  Intended  Site  Deletion 

The  Ambler  Asbestos  Superfund  Site 
is  composed  of  three  piles  of  asbestos- 
containing  wastes  and  a  series  of  waste 
water  settling  and  fiher  bed  lagoons. 
The  Site,  which  covers  approximately 
twenty-five  (25)  acres,  is  located  in  the 
center  of  a  mixed  commercial/ 
residential  area  in  Ambler, 
Pennsylvaiua. 

Historically,  the  Site  was  owned  by 
Keasbey  &  Mattison  Company  (KAM),  a 
manufacturer  of  pharmaceuticals,  such 
as  Milk  of  Magnesia,  and  asbestos 
insulation  products.  K4M  owned  the 
site  from  the  late  1800's  to  1962,  when 
it  sold  the  property  and  operations  in 
parcels.  Oi)e  parcel,  including  the 
CertainTeed  Scrap  Pile  (also  known  as 
the  Pipe  Plant  Pile),  was  sold  to 
CertainTeed,  Inc.  That  pile  became 
Operable  Unit  Two  (OU-2)  of  the  Site. 


Nicolet  Industries,  Inc.  purchased  the 
remaining  property,  including  the 
Locust  Street  Pile,  the  Plant  Pile  and  the 
filter  bed  lagoons.  Those  two  piles  and 
the  lagoons  constitute  Operable  Unit 
One  (OU-1)  of  the  Site.  The  total 
volume  of  asbestos-containing  waste  in 
the  piles  is  estimated  to  exceed  1.5 
million  cubic  yards. 

The  Site  came  under  the  scrutiny  of 
the  EPA  in  1971,  and  subsequent  field 
investigations  showed  visible  dust 
emissions  that  were  determined  to 
contain  asbestos,  hi  1974,  the  State 
denied  disposal  p^init  applications  and 
ordered  both  companies  to  stop 
dumping  and  to  stabihze  and  cover  the 
piles.  CertainTeed  stabilized  the 
CertainTeed  Scrap  Pile  with  a  vegetated 
soil  cover  in  1977.  The  Nicolet 
Corporation  decontaminated  and 
removed  the  equipment  from  the  Locust 
Street  playground  in  1984.  The  Locust 
Street  and  Plant  Piles  were  regraded  and 
stabilized  by  EPA  and  Nicolet  and  the 
Site  was  partially  fenced  in  removal 
actions  undertaken  in  1984  and  1989. 
The  Site  was  proposed  for  inclusion  on 
the  Superfund  National  Priorities  List 
October  10. 1984  and  finahzed  on  that 
list  on  June  6,  1986. 

The  Remedial  Investigations  and 
Feasibihty  Studies  for  the  operable  units 
were  conducted  separately  by  EPA  and 
CertainTeed  Corporation  and  showed 
the  potential  for  exposure  to  airborne 
asbestos  particles  originating  firom  the 
Site  if  the  existing  cover  systems  were 
not  upgraded.  Potential  erosion  of  the 
Piles  by  the  action  of  the  Wissahickon 
and  Stuart  Farm  Creeks  was  also 
identified.  Remedies  for  the  Operable 
Units  were  selected  and  described  in 
separate  Records  of  Decision  issued 
September  3, 1988,  for  OU-1,  and 
September  29. 1989,  for  OU-2. 

Negotiations  with  the  potentially 
responsible  parties  continued  for  the 
design  and  actual  construction  of  the 
remedies  selected  for  the  operable  units 
of  the  Site.  Nicolet,  however,  dissolved 
in  bankruptcy  in  1988.  Subsequently, 
T4N  Industries,  Inc.  (T&N)  was  joined 
for  CERCLA  liability  as  the  parent 
corporation  of  the  former  owner,  K&M. 
Two  parties,  TSkN  and  CertainTeed, 
entered  into  separate  Consent  Decrees 
for  the  Remedial  Designs  and  Remedial 
Actions,  under  the  oversight  of  EPA,  of 
their  respective  operable  units.  Physical 
construction  of  the  remedies  for  the  Site 
was  completed  by  tiie  parties  in  October 
1992  and  both  construction  Remedial 
Action  Reports  were  accepted  by  EPA 
on  April  28, 1993. 

The  Remedial  Action  selected  and 
constructed  for  OU-1  included  draining 
and  back-filling  the  lagoons,  installing  a 
semi-permeable  cap  and  surface 


drainage  system  on  the  piles,  and 
constructing  an  erosion  control  device; 
a  concrete  revetment  installed  on  the 
west  slope  of  the  Locust  Street  Pile  to 
inhibit  the  erosion  of  the  stream  baiik 
and  the  pile  by  the  action  of  the 
Wissahickon.  The  west  slope  of  the  pile 
abuts  against  and  into  the  Wissahickon 
Creek  along  Butler  Pike.  The  existing 
fences  on  the  property  were  also  moved 
and  repaired  to  discourage  trespassing 
and  vandalism.  This  remedy  eliminated 
the  lagoons  and  stabilized  the  piles 
against  erosion  by  wind,  precipitation 
and  the  action  of  the  Wissahickon, 
reducing  the  threat  of  release  to  the  air 
or  surface  water,  and  potential  exposure 
to  airborne  asbestos. 

The  Remedial  Action  selected  and 
constructed  for  OU-2  included 
supplementing  the  existing  soil  cover, 
clearing  and  grading  to  promote  proper 
siuface  drainage,  revegetating  the  pile, 
and  installing  gabion  boxes  to  reinforce 
the  banks  of  the  Stuart  Farm  Creek  along 
the  East  slope  of  the  pile.  The  existing 
fiances  on  the  property  were  upgrade 
and  replaced  to  discourage  trespassing 
and  vandalism.  A  verification  study  was 
also  conducted  diuing  the  Remedial 
Design  to  determine  the  extent  and 
source  of  metals  contamination  in  the 
creek.  That  study  showed  no  significant 
contamination  attributable  to  the  Site. 
This  remedy  stabilized  the  pile  against 
erosion  by  wind,  precipitation  and  the 
action  of  the  Stuart  Farm  Creek, 
reducing  the  threat  of  release  to  the  air 
or  surface  water,  and  potential  exposure 
to  airborne  asbestos. 

Separate  long-term  Operation  and 
Maintenance  (O&M)  Plans  were 
submitted  and  subsequently  approved 
for  each  Operable  Unit  to  ensure  the 
continued  integrity  of  the  pile  cover. 
There  are  no  operating  facilities.  As 
such  there  will  be  only  maintenance  of 
the  remedies,  which  will  be  performed 
by  the  Respondents.  Inspections  will  be 
conducted  to  ensure  the  continuing 
maintenance  of  the  security  fence,  gates, 
warning  signs,  cap  system,  cap 
vegetation  and  the  constructed  erosion 
and  sedimentation  control  measures. 
Site  inspections  will  also  be  conducted 
after  major  storm  events  that  cause  local 
flooding  to  ensure  the  integrity  of  all 
permanent  erosion  and  sedimentation 
controls.  Specific  Maintenance  will  be 
triggered  by  the  inspections  and 
performed  as  necessary.  The  O&M  Plans 
were  prepared  in  sufficient  detail  to 
allow  the  EPA  and  the  State  of 
Pennsylvania  to  determine  that  the 
protectiveness  of  the  remedy  for  the  site 
will  be  maintained  over  time. 

A  statutory  Five- Year  Review  of  the 
selected  Remedy  is  to  be  completed  on 
or  before  July  27, 1997  to  ensure  that  no 
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future  threats  to  the  public  health  or 
environment  exist.  Further  Five- Year 
Reviews  will  be  conducted  pursuant  to 
OSWER  Directive  9355.7-02.  "Structure 
and  Components  of  Five- Year  Reviews," 
or  other  appUcable  guidance  where  it 
exists. 

The  remedies  selected  for  this  Site 
have  been  implemented  in  accordance 
with  the  Records  of  Decision,  as 
modified  and  expanded  in  the  EPA- 
approved  Remedial  Designs  for  the  two 
Operable  Units.  These  remedies  have 
resulted  in  the  significant  reduction  of 
the  long-term  potential  for  release  of 
asbestos  fibers  to  the  surroimding 
surface  soils,  the  ambient  air  and  the 
aquatic  environment.  Human  health 
threats  and  potential  environmental 
impacts  have  been  minimized.  EPA  and 
the  State  of  Pennsylvania  find  that  the 
remedies  implemented  continue  to 
provide  adequate  protection  of  human 
health  and  the  environment. 

EPA,  with  concurrence  of  the  State  of 
Pennsylvania,  believes  that  the  criteria 
for  deletion  of  this  Site  have  been  met. 
Therefore,  EPA  is  proposing  deletion  of 
this  Site  from  the  NPL. 

Dated:  August  12. 1996. 
Tlioiius  J.  Maslanjr, 

Acting  Regional  Administrator,  USBPA 

Region  UI. 

(PR  Doc.  96-22378  Filed  9-4-96;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  land  73 

[MM  Docket  No.  96-18,  DA  96-1279] 

Revision  of  Broadcast  EEO  Policies 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  extension  of 

comment  and  reply  comment  period. 

SUMMARY:  In  Streamlining  Broadcast 
EEO  Rules  and  Policies,  DA  96-1279, 
released  August  9, 1996,  [Streamliningi, 
the  Commission  granted  a  motion  for 
extension  of  time  and  for  waiver  of 
filing  deadline  concerning  the 
Commission's  Order  and  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
96-16,  [NPRM].  A  group  of 
organizations  requested  the  extension  of 
time  and  waiver  of  filing  deadline  due 
to  difficulties  resulting  &t)m  staff 
shortages,  computer  failures,  and 
"obtaining  consensus"  from  each  of  the 
20  participating  organizations.  In  the 
interest  of  compiling  a  full  record  in  the 
rulemaking,  the  Commission  extended 


the  dates  for  filing  comments  and  reply 
comments. . 

DATES:  Initial  comments  were  due 
August  26, 1996;  reply  comments  due 
September  25, 1996. 

ADDRESSES:  Office  of  the  Secretary, 
Federal  Communications  Commission, 
Washington.  D.C.  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Hope  G.  Cooper,  Mass  Media  Bureau, 
Enforcement  Division.  (202)  418-1450. 

SUPPLEMENTARY  INFORMATION: 

Adopted:  August  9, 1996. 
Released:  August  9, 1996. 
Comment  Date:  August  26, 1996. 
Reply  Comment  Date:  September  25, 
1996. 

1.  On  February  8, 1996,  the 
Commission  adopted  an  Order  and 
Notice  of  Proposed  Rule  Making,  11  FCC 
Red  5154  (1996),  61  FR  9964  (March  12, 
1996)  (NPRM),  which  vacated  the 
Commission's  EEO  Forfeiture  Policy 
Statement  and  requested  comment  on 
proposals~for  amending  the 
Commission's  EEO  Rule  and  policies. 
Comment  and  reply  comment  dates 
were  established  for  April  30, 1996,  and 
May  30, 1996,  respectively. 

2.  On  April  12. 1996,  twenty 
organizations,  including  the  Minority 
Media  and  Telecommimications 
Council  (hereinafter  "Petitioners"),  filed 
a  Motion  for  Extension  of  Time  to  file 
comments  in  response  to  the  above- 
captioned  proceeding.'  On  April  26, 
1996,  the  Commission  granted  the 
Petitioners'  request  for  extension  of 
time.2  The  date  for  filing  comments  was 
extended  to  July  1, 1996,  and  the  date 
for  filing  reply  comments  was  extended 
to  July  31, 1996. 

3.  On  June  20, 1996,  Petitioners  filed 
a  Motion  for  Further  Extension  of  Time. 
Therein,  Petitioners  requested  that  we 
extend  further  the  date  for  submission 
of  comments  in  response  to  the  NPRM 
by  ten  days,  until  July  11, 1996.3  On 
Jime  26, 1996,  we  granted  the 
Petitioners'  request  for  extension  of  time 
to  file  comments  and,  on  our  own 
motion,  extended  the  date  for  filing 
reply  comments.^  The  date  for  filing 
comments  was  extended  to  July  11, 
1996,  and  the  date  for  filing  reply 


■  See  National  Council  of  Churches  et  al..  Petition 
For  Reconsideration  and  Clarincation.  MM  Docket 
No.  96-16.  filed  April  11. 1996,  at  1. 

3  FCC  96-198  (released:  April  26. 1996],  61  FR 
25183  (May  20. 1996). 

'  Minority  Media  and  Telecommunications 
Council  ef  al..  Motion  For  Further  Extension  of 
Time,  MM  Docket  No.  96-16.  filed  June  20. 1996. 
atl. 

*  11  FCC  Red  7624  (1996).  61  FR  37241  Quly  17, 
1996). 


comments  was  extended  to  August  12, 
1996. 

4.  On  August  5, 1996,  the  Petitioners 
filed  a  Further  Motion  for  Extension  of 
Time,  and  for  Waiver  of  Filing  Deadline. 
Therein,  Petitioners  request  that  the 
Commission  waive  the  filing  deadline 
for  its  comments  and  extend  the  reply 
comment  deadline.  In  support  of  their 
request.  Petitioners  state  that  staff 
shortages,  computer  failures,  and 
"obtaining  consensus"  from  each  of  the 
20  organizations,  have  presented 
difficulties  in  assembfing  their  filing. 
They  state  that  they  need 
"approximately  two  weeks"  to  complete 
their  research  and  file  comments. 

5.  It  is  Commission  poUcy  that 
extensions  of  time  not  be  routinely 
granted.  See  Section  1.46(a)  of  the 
Commission's  Rules,  47  CFR  Section 
1.46(a).  Petitioners  have  requested  and 
received  two  extensions  of  time  to  file 
comments  in  this  rulemaking.  In 
addition,  the  instant  motion  was  filed 
more  than  three  weeks  after  the 
deadline  for  filing  comments  in  this 
proceeding.  Finally,  Petitioners'  failure 
to  file  comments  in  a  timely  manner  is 
entirely  attributable  to  matters  imder 
their  control.  Nevertheless,  in  the 
interest  of  compiling  a  full  record  in  this 
rulemaking,  we  will  accept  comments 
through  August  26, 1996.  Consequently, 
we  shall  extend  the  deadline  for  filing 
reply  comments  to  September  25, 1996. 
Petitioners  are  hereby  advised  that  we 
do  not  contemplate  further  extensions  of 
time  in  this  proceeding. 

6.  Accordingly,  it  is  ordered  that  the 
Further  Motion  for  Extension  of  Time, 
and  for  Waiver  of  Filing  Deadline  is 
granted. 

7.  It  is  further  ordered  that  comments 
will  be  accepted  through  August  26, 
1996.  and  reply  comments  will  be  due 
on  September  25, 1996. 

8.  This  action  is  taken  pursuant  to 
authority  foimd  in  Sections  4(i)  and 
303(r)  of  the  Commimications  Act  of 
1934,  as  amended,  47  U.S.C  Sections 
4(i)  and  303(r),  and  Sections  0.204(b), 
0.283  and  1.46  of  the  Commission's 
Rules.  47  CFR  Sections  0.204(b),  0.283 
and  1.46. 

Federal  Communications  Commission. 

Roy  J.  Stewart, 

Qiief,  Mass  Media  Bureau. 

Editorial  Note:  This  document  was 
received  at  the  Office  of  the  Federal  Register 
on  August  29, 1996. 

(FR  Doc  9fr-22533  Filed  0  4  06;  8:45  am] 
MLUNQ  oooc  fn»4i-p 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Adminlstratton  (NHTSA) 

49CFRPart531 

[Dodwt  No.  96-065;  Notice  1] 

Passenger  Automobile  Average  Fuel 
Economy  Standards;  Proposed 
Decision  To  Qrant  Exemption 

ACTION:  Proposed  decision. 

SUMMARY:  Tliis  proposed  decision 
responds  to  a  petition  Sled  by  Rolls- 
Royce  Motors.  Ltd.  (Rolls-Royce) 
requesting  that  it  be  exempted  from  the 
generally  applicable  average  fuel 
economy  standard  of  27.5  miles  per 
gallon  (mpg)  for  model  years  1998  and 
1999  and  that  a  lower  alternative 
standard  be  established.  In  this 
document,  HHTSA  proposes  that  the 
requested  exemption  be  granted  and 
that  an  alternative  standard  of  16.3  mpg 
be  established  for  MYs  1998  and  1999 
for  Rolls-Royce. 

DATES:  Comments  on  this  proposed 
decision  must  be  received  on  or  before 
CX:tober21,1996. 

ADDRESSES:  Comments  on  this  proposal 
must  refer  to  the  docket  number  and 
notice  number  in  the  heading  of  this 
notice  and  be  submitted,  preferably  in 
ten  copies,  to:  Docket  Section,  Room 
5109,  National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street, 
S.W.,  Washington,  DC  20590.  Docket 
hours  are  9:80  a.m.  to  4  p.m.,  Monday 
through  Friday. 

FOR  FURTHEH  INFORMATION  CONTACT:  The 
following  persons  at  the  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street,  S.W.,  Washington, 
D.C.  20590:  \ 

For  non-legal  issues:  Mr.  P.L.  Moore, 
Motor  Vehicle  Requirements  Division, 
Office  of  Market  Incentives,  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street  SW,  Washington,  DC 
20590,  (202)  366-5222. 

For  legal  issues:  Otto  Matheke,  Office 
of  the  Chief  Counsel,  NCC-20, 
telephone  (202)  366-5253,  facsimile 
(202) 366-3120. 

SUPPLaeiTARY  INFORMATION: 

Statutory  Background 

Pursuant  to  49  U.S.C.  section 
32902(d).  NHTSA  may  exempt  a  low 
volume  manufactitfer  of  passenger 
automobiles  from  the  generally 
applicable  average  fuel  economy 
standards  if  NHTSA  concludes  that 
those  standards  are  more  stringent  than 
the  maximum  feasible  average  fuel 
economy  for  that  manufacturer  and  if 


NHTSA  establishes  an  alternative 
standard  for  that  manufacturer  at  its 
maximum  fsasible  level.  Under  the 
statute,  a  low  volume  manufoctiver  is 
one  that  manufactured  (worldwide) 
fewer  than  10,000  passenger 
automobiles  in  the  second  model  year 
before  the  model  year  for  which  the 
exemption  is  sought  (the  affected  model 
year)  and  that  will  manufacture  fewer 
than  10.000  passenger  automobiles  in 
the  affacted  model  year.  In  determining 
the  maximum  feasible  average  fuel 
economy,  the  agency  is  required  under 
49  U.S.C.  32902(f)  to  consider: 

(1)  Technological  feasibility: 

(2)  Economic  practicability: 

(3)  The  effect  of  other  Federal  motor 
vehicle  stEmdards  on  fuel  economy,  and 

(4)  The  need  of  the  United  States  to 
conserve  energy. 

Section  32902(d)(2)  permits  NHTSA 
to  establish  alternative  average  fuel 
economy  standards  applicable  to 
exempted  low  volume  manufectiuers  in 
one  of  three  ways:  (1)  A  separate 
standard  for  each  exempted 
manufacturer:  (2)  a  separate  average  fuel 
economy  standard  applicable  to  each 
class  of  exempted  automobiles  (classes 
would  be  based  on  design,  size,  price, 
or  other  factors);  or  (3)  a  single  standaird 
for  all  exempted  manufacturers. 

Background  Information  on  Rolls- 
Royce 

Rolls-Royce  is  a  small  company 
concentrating  wholly  on  the  production 
of  high  quahty,  prestigious  cars.  Rolls- 
Royce  markets  care  under  the  Bentley 
and  Rolls-Royce  nameplates  and 
currently  seeks  an  exemption  for  both 
Bentley  and  Rolls-Royce  care.  The 
annual  production  rate  for  these  cars  is 
less  than  2,500  automobiles,  of  which 
one-third  are  sold  in  the  United  States. 
The  corporate  philosophy  concentrates 
on  this  limited  production  as  the  only 
way  to  maintain  their  reputation  for 
producing  what  is  widely  perceived  as 
the  best  car  in  the  world.  It  believes  that 
its  customers  will  continue  to  demand 
substantial  cars,  craftsman-built,  using 
traditional  materials  and  equipped  to 
the  highest  standards.  Rolls-Royce 
operates  as  an  independent  imit  within 
the  Vickers  group  of  companies  and  Is 
required  to  generate  its  own  financial 
resources.  The  limited  financial 
resources  of  this  small  company  and  its 
market  position  preclude  Rolls-Royce 
from  improving  fuel  economy  by  any 
means  involving  significant  changes  to 
the  basic  concept  of  a  Rolls-Royce  car. 

Fuel  economy  improvements  are 
particularly  difficult  in  the  short  run. 
Rolls-Royce  traditionally  manufactures 
its  own  engine  and  bodies  and  is  a  very 
low  voliune  manufactiuer.  Because  of 


this  integration  of  component 
manuCactiiring  and  low  voliune,  model 
changes  are  much  less  frequent  than 
with  larger  manufacturers.  Rolls-Royce 
may  manufacture  a  body  shell  for  fifteen 
years  before  making  a  major  change.  The 
opportimities  for  improving  fuel 
economy  through  changing  the  model 
mix  are  also  quite  Umited  as  Rolls- 
Royce  manufactiu«8  only  one  basic 
model  in  different  configurations  and  all 
have  similarly  low  fuel  economy. 

Rolls-Royce's  abiUty  to  make  long 
term  fuel  economy  improvements  is  also 
very  limited.  Any  change  in  the  basic 
concept  of  its  cars  to  reduce  size  or 
downgrade  the  specifications  would 
not,  according  to  the  petitioner,  be 
acceptable  to  its  customers. 

Nevertheless,  Rolls-Royce  states  that 
it  is  making  every  effort  to  achieve  the 
lowest  possible  ftiel  consumption 
consistent  with  meeting  emission, 
safety,  and  other  standards  while 
maintaining  customer  expectations  of  its 
product.  In  the  18-year  period  from 
1978,  when  Federal  fuel  economy 
standards  were  introduced.  Rolls-Royce 
has  achieved  fuel  economy 
improvements  by  substituting  lighter 
weight  components  and  timing  its 
powertrain  while  leaving  basic  features 
of  the  vehicles  unchanged. 

Rolls-Royce  states  that  technical 
innovation  and  switching  to  lighter 
weight  materials  should  result  in 
worthwhile  improvements  in  its 
vehicles.  The  company  beUeves  that  it 
has  been  conscious  of  the  need  for 
weight  saving  for  many  years,  and  since 
the  introduction  of  the  Silver  Shadow, 
has  made  many  parts  of  aliuninum. 
These  include  the  engine  block  and 
cyUnder  heads,  transmission  and  axle 
casings,  doors,  hood  and  deck  lid. 

In  addition  to  discussing 
opportunities  for  weight  reduction, 
Rolls-Royce  also  included  in  its  petition 
discussions  of  improving  its  fuel 
economy  through  mix  shifts,  engine 
improvements,  and  drive  train  and 
transmission  improvements. 

Rolls-Royce's  Petition 

On  December  15, 1995,  Rolls-Royce 
petitioned  NHTSA  for  an  exemption 
from  the  average  fiiel  economy 
standards  for  vehicles  to  be 
manufactured  by  Rolls-Royce  in  model 
years  (MYs)  1998  and  1999.  The  petition 
also  requested  an  alternative  standard 
be  established,  not  to  exceed  16.3  mpg, 
for  each  model  year,  1998  and  1999.  A 
number  of  petitions  have  been  filed  by 
Rolls-Royce  covering  all  model  years 
fit)m  1978.  The  last  was  submitted  in 
November  1994,  which  resulted  in 
Rolls-Royce  being  granted  an  exemption 
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from  the  generally  appUcable  fuel 
economy  standard  for  MY  1997. 

Methodology  Used  to  Project  Maximum 
Feasible  Average  Fuel  Economy  Level 
for  Rolls-Royce 

Baseline  Fuel  Economy 

To  project  the  level  of  fuel  economy 
which  could  be  achieved  by  Rolls-Royce 
in  MYs  1998  and  1999,  the  agency 
considered  whether  there  were 
technical  or  other  improvements  that 
would  be  feasible  for  these  Rolls-Royce 
vehicles,  whether  or  not  the  company 
currently  plans  to  incorporate  such 
improvements  in  those  vehicles.  The 
agency  reviewed  the  technological 
feasibility  of  any  changes  and  their 
economic  practicabiUty. 

NHTSA  interprets  "technological 
feasibility"  as  meaning  that  technology 
which  would  be  available  to  Rolls- 
Royce  for  use  on  its  MYs  1998  and  1999 
automobiles,  and  which  would  improve 
the  fuel  economy  of  those  automobiles. 
The  areas  examined  for  technologically 
feasible  improvements  were  weight 
reduction,  engine  improvements,  and 
drive  line  improvements. 

The  agency  interprets  "economic 
practicability"  as  meaning  the  financial 
capability  of  the  manufacturer  to 
improve  its  average  fuel  economy  by 
incorporating  technologically  feasible 
changes  to  its  MYs  1998  and  1999 
automobiles.  In  assessing  that 
capability,  the  agency  has  always 
considered  market  demand  since  it  is  an 
implicit  part  of  the  concept  of  economic 
practicabiUty.  Consumers  need  not 
purchase  what  they  do  not  want. 

In  accordance  with  the  concerns  of 
economic  practicabiUty,  NHTSA  has 
considered  only  those  improvements 
which  would  be  compatible  with  the 
basic  design  concepts  of  Rolls-Royce 
automobiles.  NHTSA  assumes  that 
Rolls-Royce  will  continue  to  produce  a 
five-passenger  luxxiry  car.  Hence,  design 
changes  that  would  make  the  cars 
unsuitable  for  five  adult  passengers  with 
luggage  or  would  remove  items 
traditionally  offered  on  luxury  cars, 
such  as  air  conditioning,  automatic 
transmission,  power  steering,  and  power 
windows,  were  not  examined.  Such 
changes  to  the  basic  design  could  be 
economically  impracticable  since  they 
might  well  significantly  reduce  the 
demand  for  these  automobiles,  thereby 
reducing  sales  and  causing  significant 
economic  injiuy  to  the  low  volume 
manufacttuer. 

Mix  Shift 

Rolls-Royce  has  little  opportunity  for 
improving  fuel  economy  by  changing 
the  model  mix  since  it  makes  only  one 


basic  model  in  various  configurations, 
all  with  similarly  low  fuel  economy. 
The  differences  in  fuel  economy  values 
among  the  different  models  available  in 
MYs  1998  and  1999  wiU  likewise  be 
small.  For  the  1998  and  1999  model 
years,  Rolls-Royce  and  Bentley  cars  wall 
fall  into  five  fuel  economy 
configurations,  three  from  the  natiually 
aspirated  engine  family  and  two  fi^m 
the  turbocharged  engine  family.  The 
differences  in  fuel  economy  values 
between  the  different  models  are  smaU, 
and  the  models  with  the  lower  projected 
fuel  economies  have  significantly  lower 
projected  volumes.  The  Rolls-Royce 
model  mix  is  essentially  fixed  by  the 
market  demand,  and  variations  in  sales 
percentages  between  the  models  would 
produce  negUgible  improvement  in 
CAFE. 

Weig/if  Reduction 

Rolls-Royce  is  conscious  of  the  need 
to  improve  automotive  fuel  economy  of 
its  passenger  vehicles.  For  MYs  1998 
and  1999,  aerodynamic  improvements 
to  the  basic  Rolls-Royce  platform  are 
expected  to  yield  some  fuel  economy 
benefits.  However,  Rolls  Royce,  being  a 
small  manufacturer  of  prestigious 
automobiles,  cannot  afford  to  change  the 
design  of  its  cars  by  downsizing  since 
its  customers  desire  traditional  size  cars. 

Engine  and  Drivetrain  Improvements 

Rolls  Royce  has  a  tradition  of 
attempting  to  reconcile  improved  fuel 
economy  with  its  limited  technical 
resources  and  a  need  for  powerplants 
suitable  for  large  heavy  cars.  Past 
developmental  activities  include  test 
and  evaluation  of  various  technologies 
applied  to  the  Rolls-Royce  engine. 
These  included  the  Texaco  Controlled 
Combustion  system,  the  Honda 
Compoimd  Vortex  Controlled 
Combustion  system,  diesel  engines, 
cylinder  disablement,  increased  engine 
displacement  (to  reduce  NOx  emissions 
and  permit  timing  for  improved  fuel 
economy),  the  May  "Fireball" 
combustion  chamber,  and  overaU 
downsizing  of  the  engine  and  car 
incorporating  aU  new  features  including 
bodyshell,  engine,  transmission,  and 
suspension.  Each  of  these  approaches 
was  discarded  in  turn  as  faiUng  to 
provide  a  feasible  option  for 
simultaneously  meeting  fuel  economy 
and  emission  requirements,  and 
exacting  customer  expectations. 

For  MYs  1998  and  1999,  Rolls-Royce 
intends  to  implement  several  engine 
and  drivetrain  improvements.  Changes 
to  the  induction  and  exhaust  systems 
will  produce  greater  efficiency.  Other 
planned  improvements  will  lower 
friction  losses  and  further  enhance  fuel 


economy.  Modified  transmission  shift 
patterns  and  torque  converter 
characteristics  will  also  result  in 
improved  economy.  However,  because 
of  die  nature  of  RoUs  Royce  automobiles 
and  the  need  to  retain  large 
displacement  engines,  the  fuel  econinny 
gains  expected  will  not  be  large. 

Effect  of  Other  Motor  Vehicle  Standards 

The  Rolls-Royce  petition  cites  several 
emission  and  safety  standards  as  having 
a  significant  imp»act  on  its  abiUty  to 
improve  fuel  economy.  As  with  other 
low  volume  manufacturers,  the 
demands  of  meeting  these  standards 
place  a  strain  on  RoUs  Royce's  relatively 
Umited  technical  resources. 

Calfiomia  emission  regulations  for  the 
1998  model  year  wiU  require  Rolls 
Royce  and  Bentley  cars  to  meet  new 
"enhanced"  evaporative  emission 
standards  for  all  models.  Meeting  these 
new  requirements  wiU  require 
substantial  revisions  to  the  fuel  and 
emission  control  systems  along  with  the 
introduction  of  an  onboard  diagnostic 
leak  detection  system,  increasing 
vehicle  weight  and  reducing  fuel 
economy.  Rolls  Royce  also  contends 
that  cheoiges  to  the  Federal  Emission 
Test  Procedures  for  the  1998  model  year 
will  also  have  a  negative  impact  on  fuel 
economy,  particularly  for  the  heavier 
models. 

The  Rolls  Royce  petition  also  claims 
that  complianoe  with  safety  standards 
wiU  impair  its  abiUty  to  improve  fuel 
economy.  In  particular,  Rolls  Royce 
indicates  that  compUance  with  FMVSS 
208  (Occupant  Crash  Protection) 
continues  to  impose  fuel  economy  costs 
by  forcing  some  models  to  move  into  a 
higher  test  weight  class.  Rolls  Royce 
also  contends  in  its  petition  that  49  CFR 
Part  581  (energy  absorbing  bumpers) 
and  FMVSS  214  (side  intrusion  beam  in 
doors)  will  also  have  fuel  economy 
impacts  for  the  1998  and  1999  model 
years.  Rolls-Royce  is  a  small  company, 
and  engineering  resources  are  Umited, 
and  priority  must  be  given  to  meeting 
mandatory  standards  to  remain  in  the 
marketplace.  Conflict  often  exists 
between  the  priority  of  meeting 
standards  and  the  need  to  remain 
competitive. 

The  Need  of  the  United  States  To 
Conserve  Energy 

The  agency  recognizes  there  is  a  need 
to  conserve  energy,  to  promote  energy 
security,  and  to  improve  balance  of 
payments.  However,  as  stated  above. 
NHTSA  has  tentatively  determined  that 
it  is  not  technologically  feasible  or 
economically  practicable  for  Rolls- 
Royce  to  achieve  an  average  fuel 
economy  in  MYs  1998  and  1999  above 
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16.3  mpg»  Granting  an  exemption  to 
Rolls-Royce  and  setting  an  alternative 
standard  at  that  level  would  result  in 
only  a  negligible  increase  in  fuel 
consumption  and  would  not  allfect  the 
need  of  the  United  States  to  conserve 
energy.  Iq  fact,  there  would  not  be  any 
increase  since  Rolls-Royce  cannot  attain 
those  generally  applicable  standards. 
Nevertheless,  for  illustrative  purposes 
the  agency  estimates  that  the  additi(Hial 
fuel  consumed  by  operating  the  MYs 
1998  and  1999  fleet  of  Rolls-Royce 
vehicles  over  their  operating  lifetime  at 
the  company's  projected  CAPE  of  16.3 
mpg  (compared  to  an  hypothetical  27.5 
mpg  fleet)  is  115.959  burels  of  fuel. 
This  averages  about  15.9  bbls.  of  fuel 
per  day  over  the  20-year  period  that 
these  cars  will  be  an  active  part  of  the 
fleet.  Obviously,  this  is  insignificant 
compared  to  the  daily  fuel  used  by  the 
entire  motor  vehicle  fleet  which 
amounts  to  some  4.8  million  bbls.  per 
day  for  passenger  cars  in  the  U.S.  in 
1994. 

Maximum  Feasible  Average  Fuel 
Economy  for  Rolls-Royce 

This  agency  has  tentatively  concluded 
that  it  would  not  be  technologically 
feasible  atd  economically  practicable 
for  Rolls-Royce  to  improve  the  fuel 
economy  of  its  MYs  1998  and  1999 
automobiles  above  an  average  of  16.3 
mpg,  that  compUance  with  other 
Federal  automobile  standards  would  not 
adversely  affect  achievable  fuel 
economy  beyond  the  amount  already 
factored  iato  Rolls-Royce's  projections, 
and  that  the  national  efl^ort  to  conserve 
energy  would  not  be  affected  by 
granting  the  requested  exemption  and 
establishiiig  an  alternative  standard. 
Consequently,  the  agency  tentatively 
concludes  that  the  maximum  feasible 
average  fuel  economy  for  Rolls-Royce  in 
MYs  1998J  and  1999  is  16.3  mpg. 

Proposed  Level  and  Type  of  Alternative 
Standard 

The  agehcy  proposes  to  exempt  Rolls- 
Royce  from  the  generally  applicable 
standard  of  27.5  mpg  and  to  establish  an 
alternative  standard  for  Rolls-Royce  for 
MYs  1998  and  1999  at  its  maximum 
feasible  average  fuel  economy  of  16.3 
mpg.  NHTSA  tentatively  concludes  that 
it  would  be  appropriate  to  establish  a 
separate  standard  for  Rolls-Royce  for  the 
following  reasons.  The  agency  has 
already  established  (60  FR  47877)  an 
alternate  standard  of  17.0  mpg  for 
MedNet,  Inc.  for  MYs  1996,  1997,  and 
1998.  Therefore,  the  agency  cannot  use 
the  second  (class  standards)  or  third 
(single  standard  for  all  exempted 
manufacturers)  approaches  for  MY 
1998.  The  agency  also  anticipates  that  it 


will  receive  petitions  from  other 
manufacturers  seeking  alternate 
standards  for  MY  1999.  NHTSA 
tentatively  concludes  that  the  use  of 
class  standards  or  a  single  standard  for 
all  manufacturers  would  not  provide 
sufficient  flexibility  for  those 
manufacturers  the  agency  anticipates 
will  be  filing  petitions  for  MY  1999. 
Given  the  limited  resources  of  these 
small  manufacturers  and  their  relative 
lack  of  ability  to  make  significant 
changes  to  their  product  lines  over  the 
short  term,  the  agency  believes  that 
establishing  alternative  standards  for 
individual  mai^ufacturers  is  the  most 
appropriate  course  of  action  for  the  1999 
model  year.  Accordingly,  NHTSA  is 
proposing  that  an  alternate  standard  be 
established  for  Rolls  Royce  in  MY  1999. 

Regulatory  Impact  Analyses 

NHTSA  has  analyzed  this  proposal 
and  determined  that  neither  Executive 
Order  12866  nor  the  Department  of 
Transportation's  regulatory  policies  and 
procedures  apply.  Under  Executive 
Order  12866,  the  proposal  would  not 
establish  a  "rule,"  which  is  defined  in 
the  Executive  Order  as  "an  agency 
statement  of  general  applicability  and 
futiire  effect."  The  proposed  exemption 
is  not  generally  applicable,  since  it 
would  apply  only  to  Rolls-Royce,  Inc., 
as  discussed  in  this  notice.  Under  DOT 
regulatory  policies  and  procedures,  the 
proposed  exemption  would  not  be  a 
"significant  regulation."  If  the  Executive 
Order  and  the  Departmental  policies 
and  procedures  were  applicable,  the 
agency  would  have  determined  that  this 
proposed  action  is  neither  major  nor 
significant.  The  principal  impact  of  this 
proposal  is  that  the  exempted  company 
would  not  be  required  to  pay  dvil 
penalties  if  its  maximuin  feasible 
average  fuel  economy  were  achieved, 
and  purchasers  of  those  vehicles  would 
not  have  to  bear  the  biu^en  of  those 
dvil  penalties  in  the  form  of  higher 
prices.  Since  this  proposal  sets  an 
alternative  standard  at  the  level 
determined  to  be  Rolls-Royce's 
maximimi  feasible  level  for  MYs  1998 
and  1999,  no  fuel  would  be  saved  by 
establishing  a  higher  alternative 
standard.  NHTSA  finds  that,  because  of 
the  minuscule  size  of  the  Rolls-Royce 
fleet,  incremental  usage  of  gasoline  by 
Rolls-Royce's  cuistomers  would  not 
affect  the  United  States's  need  to 
conserve  gasoline.  There  would  not  be 
any  impacts  for  the  public  at  large. 

The  agency  has  also  considered  the 
environmental  implications  of  this 
proposed  exemption  in  accordance  with 
the  National  Environmental  Policy  Act 
and  determined  that  this  proposed 
exemption,  if  adopted,  would  not 


significantly  affiact  the  human 
environment.  Regardless  of  the  fuel 
economy  of  the  exempted  vehicles,  they 
must  pass  the  emissions  standards 
which  measure  the  amount  of  emissions 
per  mile  traveled.  Thus,  the  quality  of 
the  air  is  not  affected  by  the  proposed 
exemption  and  alternative  standard. 
Further,  since  the  exempted  passenger 
automobiles  cannot  achieve  better  fuel 
economy  than  is  proposed  herein, 
granting  this  proposed  exemption 
would  not  a^xrt  the  amount  of  fuel 
used. 

Interested  persons  are  invited  to 
submit  conunents  on  the  proposed 
decision.  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

Comments  must  not  exceed  15  pages 
in  length  (49  CFR  553.21).  Necessary 
attachments  may  be  appended  to  these 
submissions  without  regard  to  the  15 
page  limit.  This  limitation  is  intended  to 
encourage  commenters  to  detail  their 
primary  argiunents  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA,  at  the  street 
address  given  above,  and  seven  copies 
bom  which  the  purportedly  confidential 
business  information  has  been  deleted, 
should  be  submitted  to  the  Docket 
Section.  A  request  for  confidentiality 
should  be  accompanied  by  a  cover  letter 
setting  forth  the  information  spedfied  in 
the  agency's  confidential  biisiness 
information  regulation.  49  CFR  part  512. 

All  comments  received  before  the 
close  of  business  on  the  conmient 
closing  indicated  above  for  the  proposal 
will  be  considered,  and  will  be  available 
for  examination  in  the  docket  at  the 
above  address  both  before  and  after  that 
date.  To  the  extent  possible,  comments 
filed  after  the  closing  date  will  also  be 
considered.  Comments  received  too  late 
for  consideration  in  regard  to  the  final 
rule  will  be  considered  as  suggestions 
for  further  rulemaking  action. 
Comments  on  the  proposal  will  be 
available  for  inspection  in  the  docket. 
NHTSA  will  continue  to  file  relevant 
information  as  it  becomes  available  in 
the  docket  after  the  closing  date,  and  it 
is  recommended  that  interested  persons 
continue  to  examine  the  docket  for  new 
material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 
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List  of  Subjects  IB  49  CFR  Part  531 

Energy  conservation,  Gasoline, 
Imports,  Motor  vehicles. 

hi  consideration  of  the  foregoing,  49 
CFR  part  531  would  be  amended  as 
follows: 

PART  531— {AMENDED] 

1.  The  authority  citation  for  part  531 
continues  to  read  as  follows: 

Authority:  49  U.S.C  32902.  delegation  of 
authority  at  49  CFR  1.50. 

2.  hi  49  CFR  531.5,  the  introductory 
text  of  paragraph  (b)  is  repubUshed  and 
paragraph  (b)(2)  is  revised  to  read  as 
follows: 

f531^    Fuel  economy  standards. 


(b)  The  following  manufacturers  shall 
comply  with  the  standards  indicated 
below  for  the  specified  model  years: 

(2)  Rolls-Royce  Motors,  hic. 


Model  year 


1978  .. 

1979  . 

1980  . 

1981  . 

1982  . 
1983. 
1984  . 
1985. 

1986  . 

1987  . 
1988. 
1989. 
1990. 


Average 
fuel  econ- 
omy stand- 
ard (miles 
per  gallon) 


10.7 
10J 
11.1 
10.7 
10.6 
9.9 
10.0 
10.0 
11.0 
11.2 
11.2 
11.2 
12.7 


Average 

fuel  econ- 

Model year 

omy  stand- 
a»d(mies 

pargaton) 

1991 .„. 

12.7 

1992 .^ 

13.8 

1993 

13.8 

1 994 

13.8 

1 995 

14.6 

1 996 

14.6 

1997 

15.1 

1998 

16.3 

1 999 

16.3 

rOocket  No.  96-08S:  N.l] 

Issued  on:  August  29, 1996. 
Patrida  Braslin, 

Acting  Associate  Administrator  for  Safety 
Performance  Standards. 
(PR  Doc  96-22536  Filed  9  4  96;  8:45  ami 
SUMO  COOK  4tie-a»^ 
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DEPARTMENT  OF  AGRICULTURE 

Agrlcultuiql  Marketing  Service 

[Docket  No.  PV9fr-e46-3Nq 

Notice  of  Request  for  Extension  and 
Revision  of  a  Currentiy  Approved 
Information  Collection 

AGENCY:  Agricultural  Marketing  Service, 

usDA.   r 

ACTION:  Proposed  collection;  comments 
requested.! 

SUMMARY:  |n  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  this  notice 
aimouncea'the  Agricultural  Marketing 
Service's  (AMS)  intention  to  request  an 
extension  for  and  revision  of  a  currently 
approved  Information  collection  for 
Irish  Potatoes  Grown  in  Washington, 
Marketing  jOrder  No.  946. 

DATES:  Coitmients  on  this  notice  must  be 
received  by  November  4, 1996  to  be 
assured  of  consideration. 
ADOmONAL  INFORMATION  OR  COMMENTS: 
Contact  Teresa  L.  Hutchinson, 
Marketing  $pecialist.  Northwest 
Marketing  I='ield  Office,  Fruit  and 
Vegetable  Division,  Agricultural 
Marketing  pervice,  U.  S.  Department  of 
Agriculture,  1220  SW  Third  Avenue, 
Room  369.IPortland.  OR  97204,  Tel: 
(503)  326-^724,  Fax:  (503)  326-7440. 

SUPPLEMENTARY  INFORMATION: 

Title:  Iriih  Potatoes  Grown  in 
Washingtoji,  Marketing  Order  No.  946. 

OMB  Number:  0581-0070. 

Expiration  Date  of  Approval:  March 
31,1997.    I 

Type  of  Stequest:  Extension  and 
revision  of  a  currently  approved 
information  collection. 

Abstracts  Marketing  order  programs 
provide  an  opporttmity  for  producers  of 
fresh  fruits  vegetables  and  specialty 
crops,  in  a  specified  production  area,  to 
work  together  to  solve  marketing 
problems  tkat  cannot  be  solved 


individually.  Order  regulations  help 
ensure  adequate  supplies  of  good 
quality  product  and  adequate  returns  to 
producers.  Under  the  Agricultural 
Marketing  Agreement  Act  of  1937 
(AMAA),  as  amended  (7  U.S.C.  601- 
674),  marketing  order  programs  are 
established  if  favored  by  producers  in 
referenda.  The  handling  of  the 
commodity  is  regulated.  The  Secretary 
of  Agriculture  is  authorized  to  oversee 
order  operations  and  issue  regulations 
recommended  by  a  committee  of 
representatives  from  each  commodity 
industry. 

The  Washington  potato  marketing 
order,  which  has  boen  operating  since 
1949,  authorizes  the  issuance  of  grade, 
size,  quahty,  maturity,  pack,  inspection, 
and  reporting  requirements.  Regulatory 
provisions  apply  to  potatoes  shipped 
both  within  and  out  of  the  production 
area  to  any  market,  except  those 
specifically  exempt. 

The  information  collection 
requirements  in  this  request  are 
essential  to  carry  out  the  intent  of  the 
AMAA,  to  provide  the  respondents  the 
type  of  service  they  request,  and  to 
administer  the  Washington  potato 
marketing  order  program. 

Under  the  Washington  potato 
marketing  order,  potatoes  sent  to 
processing  are  exempt  from  inspection 
and  grade  requirements,  but  must  be 
shipped  under  a  special  purpose 
shipment  exemption.  To  ensure  good 
quality  firesh  market  shipments, 
handlers  must  notify  the  State  of 
Washington  Potato  Committee 
(committee),  which  locally  administers 
the  marketing  order,  of  such  special 
purpose  shipments.  Further,  any 
business  which  operates  as  a  potato 
canner,  freezer,  processor,  or  pre-peeler 
must  register  with  the  committee.  Also, 
shipments  of  potatoes  from  areas  where 
inspection  is  not  readily  available  are 
exempt  from  inspection  requirements, 
but  handlers  must  apply  for  a 
modification  of  inspection  exemption. 
The  order  requires  handlers  to  notify  the 
committee  of  the  disposition  of  any 
potatoes  that  fail  to  meet  the  handling 
requirements.  These  forms  enable  the 
committee,  and  thus,  the  Secretary  to 
better  monitor  exempt  shipments  and 
ensure  compliance  with  provisions  of 
the  marketing  order  and  the  AMAA. 

Potato  producers  and  handlers  who 
are  nominated  by  their  peers  to  serve  as 
representatives  on  the  committee  must 


file  nomination  forms  with  the 
Secretary. 

Formal  rulemaking  amendments  to 
the  order  must  be  approved  in  referenda 
conducted  by  the  Secretary.  Also,  the 
Secretary  may  conduct  a  continuance 
referendum  to  determine  industry 
support  for  continuation  of  the  order. 
Handlers  are  asked  to  sign  an  agreement 
to  indicate  their  willingness  to  abide  by 
the  provisions  of  the  order  whenever  the 
order  is  amended.  These  forms  are 
included  in  this  request. 

These  .forms  require  the  minimiun' 
information  necessary  to  efliectively 
carry  out  the  requirements  of  the  order, 
and  their  use  is  necessary  to  fulfill  the 
intent  of  the  AMAA  as  expressed  in  the 
order,  and  the  rules  and  regulations 
issued  under  the  order. 

The  information  collected  is  used 
only  by  authorized  representatives  of 
the  USDA,  including  AMS,  Fruit  and 
Vegetable  Division  regional  and 
headquarter's  staff,  and  authorized 
employees  of  the  committee.  AMS  is  the 
primary  user  of  the  information  and 
authorized  committee  employees  are  the 
secondary  user. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  0.1505  hours  per 
response. 

Respondents:  Potato  producers  and 
for-profit  businesses  handling  fresh 
potatoes  and  potatoes  for  processing 
produced  in  Washington. 

Estimated  Number  of  Respondents: 
490. 

Estimated  Number  of  Responses  per 
Respondent:  2.976. 

Estimated  Total  Annual  Burden  on 
Respondents:  246  hours. 

Comments  are  invited  on:  (1)  Whether 
the  proposed  collection  of  the 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility;  . 

(2)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility 
and  clarity  of  the  information  to  be 
coUected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 
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Coixunents  should  reference  OMB  No. 
0581-0070  and  Washington  Potato 
Marketing  Order  No.  946,  and  be  sent  to 
the  USDA  in  care  of  Teresa  L. 
Hutchinson,  Marketing  Specialist, 
Northwest  Marketing  Field  Office,  Fruit 
and  Vegetable  Division,  Agricultural 
Marketing  Service,  U.  S.  Department  of 
Agriculture,  1220  SW  Third  Avenue", 
Room  369,  Portland,  OR  97204.  All 
comments  received  will  be  available  for 
public  inspection  during  regular 
business  hours  at  the  same  address. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
become  a  matter  of  public  record. 

Dated:  August  29, 1996. 
Robert  C  Keeney, 

Director,  Fruit  and  Vegetable  Division. 
(PR  Doc.  96-22660  Filed  9-04-96;  8:45  am] 

BILUNQ  CODE  3410-02-P 


Forest  Service 

Intergovernmental  Advisory 
Committee  Subcommittee  Meeting 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  hitergovemmental 
Advisory  Committee  will  meet  on 
September  19, 1996,  at  the  Red  Lion 
Hotel,  Columbia  River,  1401  N.  Hayden 
Island  Drive,  Portland,  OR  97217.  The 
meeting  will  begin  at  9:00  a.m.  and 
continue  until  4:30  p.m.  Agenda  items 
to  be  discussed  include,  but  are  not 
hmited  to:  (1)  recommendations  on  the 
riparian  reserve  evaluation  methods  and 
techniques,  (2)  implementation 
monitoring,  and  (3)  recommendations 
firom  the  Joint  Planning  Team.  The  lAC 
meeting  will  be  open  to  the  public  and 
is  fully  accessible  for  people  with 
disabilities,  interpreters  are  available 
upon  request  in  advance.  Written 
comments  may  be  submitted  for  the 
record  at  the  meeting.  Time  will  also  be 
scheduled  for  oral  public  comments. 
Interested  persons  are  encouraged  to 
attend. 

FOR  FURTHER  INFORMATION  CONTACT: 

Questions  regarding  this  meeting  may 
be  directed  to  Don  Knowles,  Executive 
Director,  Regional  Ecosystem  Office,  333 
SW  1st  Avenue,  P.O.  Box  3623, 
Portland,  OR  97208  (Phone:  503-326- 
6265). 

Dated:  August  29, 1996. 
Donald  R.  Knowles, 

Designated  Federal  Official. 

[PR  Doc.  96-22603  Filed  9-4-96;  8:45  am] 

BILUNG  CODE  341»-11-M 


DEPARTMErfT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comnient  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Patent  and  Trademark  Office. 

Title:  Fastener  Quality,  Fastener 
Insignia,  Insignia  Recordal. 

Agency  Number;  PTO  Form  1611. 

OMB  Number:  0651-0028. 

Type  of  Request:  Reinstatement  of  a 
previously  approved  collection. 

Burden:  100  hours. 

Number  of  Respondents:  600. 

Avg.  Hours  Per  Response:  10  minutes. 

Needs  and  Uses:  The  purpose  of  this 
collection  is  to  ensure  that  a  fastener 
(nuts,  bolts,  etc.)  can  be  traced  to  its 
manufactiuer  or  private  label 
distributor.  The  information  is  used  by 
PTO  to  process  applications  for 
recorded  of  insignias,  and  to  maintain  a 
database  of  recordal  information  for  use 
by  the  public.  The  information  is 
needed  to  comply  with  the  Fastener 
Quality  Act,  Public  Law  101-592. 

Affected  PuW/c:  Individuals,  business 
or  other  for-profit  organizations,  not-for 
profit  institutions,  farms,  federal 
government,  state,  local  or  tribal  • 
government. 

Frequency:  On  occasion, 
recordkeeping. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  Maya  A.  Bernstein. 
(202) 395-4816. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
Acting  DOC  Forms  Clearance  Officer, 
(202)  482-3271,  Department  of 
Commerce,  Room  5327, 14th  and 
Constitution  Avenue,  N.W., 
Washington.  D.C.  20230. 

Written  comments  and 
recommendations  for  the  proposed 
infqrmation  collection  should  sent  to 
Maya  A.  Bernstein,  OMB  Desk  Officer, 
RocHn  10236,  New  Executive  Office 
Building,  Washington,  D.C.  20503. 

Dated:  August  30, 1996: 
Linda  Engelmeier, 

Acting  Department  Forms  Cleamnce  Officer, 
Office  of  Management  and  Organization. 
IFR  Doc.  96-22675  Filed  ^-4-96;  8:45  am) 

BtLUNO  COOE  3510-16-M 


Bureau  of  the  Census 

Survey  of  InconM  and  Program 
Participatfon— Wave  4  of  ttte  1996 
Panel 

ACTION:  Proposed  Agency  Information 
Collection  Activity;  Comment  Request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Pubhc  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  Noveml  3r  4, 
1996. 

ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Acting 
Departmental  Forms  Clearance  Officer. 
Department  of  Commerce,  Room  5327, 
14th  and  Constitution  Avenue,  NW, 
Washington,  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Michael  McMahon,  c/o 
U.S.  Census  Bureau,  DSD — Room  3319- 
3,  Washington,  DC  20233-8400,  or 
telephone  301/457-3819. 

SUPPLEMENTARY  INFORMATION 

I.  Abstract 

The  Survey  of  Income  and  Program 
Participation  (SIPP)  is  a  household- 
based  survey  designed  as  a  continuous 
series  of  national  panels,  each  lasting 
four  years.  Respondents  are  interviewed 
once  every  four  months,  in  monthly 
rotations.  Approximately  37,000 
households  are  in  the  current  panel. 

The  SIPP  represents  a  source  of 
information  for  a  wide  variety  of  topics 
and  allows  information  for  separate 
topics  to  be  integrated  to  form  a  single, 
unified  data  base  so  that  the  interaction 
between  tax,  transfer,  and  other 
government  emd  private  policies  can  be 
examined.  Government  domestic  policy 
formulators  depend  heavily  upon  SIPP 
information  concerning  the  distribution 
of  income  received  directly  as  money  or 
indirectly  as  in-kind  benefits,  and  the 
effect  of  tax  and  transfer  programs  on 
this  distribution.  They  also  need 
improved  and  expanded  data  on  the 
income  and  general  economic  and 
financial  situation  of  the  U.S. 
population. 

The  SIPP  has  provided  these  kinds  of 
data  on  a  continuing  basis  since  late 
1983,  permitting  levels  of  economic 


46762 


Federal  Register  /  Vol.  61,  Na  173  /  Thursday,  September  5,  1996  /  Notices 


well-being  and  changes  in  these  levels 
to  be  measured  over  time. 

The  surtey  is  molded  around  a 
central  "ctre"  of  labor  force  and  income 
questions  that  will  remain  fixed 
throughoi*  the  life  of  a  panel.  The  core 
is  supplemented  with  questions 
designed  to  answer  sp>ecific  needs  such 
as  obtaining  information  on  the 
ownership  and  contributions  made  to 
IRA,  Keogh,  and  401K  plans;  examining 
patterns  in  respondent  work  schedules 
and  their  possible  impact  on  child  care 
arrangements;  and  developing  data  on 
various  characteristics  of  persons  with 
disabilities  These  supplemental 
questions  ire  included  with  the  core 
and  are  referred  to  as  "topical 
modules." 

The  topical  modules  for  the  1996 
Panel  Wavie  4  are  the  following:  (1) 
Annual  Income  and  Retirement 
Accounts;  [2)  Taxes;  (3)  Work  Schedule; 
(4)  Child  Qare;  and  (5)  DisabiUty.  Wave 
4  interviev^s  will  be  conducted  from 
April  1997]  through  July  1997. 

n.  Method!  of  Collection 

The  SIP?  is  designed  as  a  continuing 
series  of  national  panels  of  interviewed 
households  that  are  introduced  every  4 
years,  witl^  each  panel  having  a  duration 
of  about  4  years  in  the  survey.  All 
household  members  15  years  old  or 
older  are  interviewed  using  regular 
proxy-respondent  rules.  They  are 
interviewed  a  total  of  12  times  (12 
waves)  at  4-month  intervals,  making  the 
SIPP  a  longitudinal  survey.  Sample 
persons  (all  household  members  present 
at  the  time  j  of  the  first  interview)  who 
move  within  the  coimtry  and  reasonably 
close  to  a  31PP  Primary  Sampling  Unit 
(PSU)  will  be  followed  and  interviewed 
at  their  ne\f  address.  Persons  15  years 
old  or  olde|-  who  enter  the  household 
after  Wavell  will  be  interviewed; 
however,  i  J  these  persons  move,  they  are 
not  followed  unless  they  happen  to 
move  along  with  a  Wave  1  sample 
person. 

m.DaU 

OMB  Nuhrtber  0607-0813. 

Form  Nitmber:  SIPP-16003  Reminder 
Card;  SIPPi|CAPI  Automated  Listrument. 

Tjwe  of  Review:  Regular. 

Affected  'Public:  Individuals  or 
Household^. 

Estimateii  Number  of  Respondents: 
77,700. 

Estimat^  Time  Per  Response:  30 
minutes  per  person. 

Estimated  Total  Annual  Burden 
Hours;  117^800. 

Estimated  Total  Annual  Cost: 
$28.000,00 ). 

Respond  int's  Obligation:  Voluntary. 

Lega7  Authority:  Title  13  United  States 
Code,  Sectibn  182. 


TV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quaUty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  simmiarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  August  29. 1996. 
Linda  Engelmeier, 

Acting  Departmental  Forms  Clearance 
Officer,  Office  of  Management  and 
Organization. 

(FR  Doc.  96-22588  Filed  9-4-96;  8:45  am) 

BHXMO  C006  3610-07-r 


Economic  Development 
Administration 

Proposed  Infomftation  Coilection 
Activity 

action:  Proposed  agency  information 
collection  activity;  Comment  request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-12  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  November  4, 
1996. 

ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Acting 
Departmental  Forms  Clearance  Officer, 
Department  of  Commerce,  Room  5327, 
14th  and  Constitution  Avenue,  NW., 
Washington,  D.C.  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Request  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  dnd  instructions  should 
be  directed  to  Leon  T.  Douglas, 
Economic  Development  Administration, 
Room  7814B,  Washington,  D.C.  20230. 


SUPPLEMENTARY  INFOTMATKM 

I.  Abstract 

These  forms  are  used  by  local  and 
state  governments.  Indian  tribes,  and 
eligible  nonprofit  organizations  to  apply 
for  Federal  assistance  imder  the  Public 
Works  and  Economic  Development  Act 
of  1965  (P.L.  89-136),  as  amended. 
These  forms  are  needed  to  assure  that 
applicants  meet  statutory  and  program 
requirements  for  program 
administration. 

n.  Title  of  Collection 

Preapplication  for  Federal  Assistance 
and  Application  for  Federal  Assistance 
forms. 

m.  Data 

OMB  Number.  0610-0094. 

Form  Number.  ED-900P  and  ED- 
900A. 

Type  of  Review.  Extension  of  a 
currently  approved  collection. 

Affected  Public:  State,  local  or  Tribal 
governments  and  non-for-profit 
organizations. 

Estimated  Number  of  Respondents: 
2,500  (1,500  for  ED-900P  and  1,000  for 
ED-900A). 

Estimated  Time  per  Response:  8  hours 
ED-900P  and  60  hours  ED-900A. 

Estimated  Total  Annual  Burden 
Hours:  72,000  hours. 

Estimated  Total  Annual  Cost  S2.3 
million. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  August  30, 1996. 
Linda  Engefaneier, 

Acting  Departmental  Forms  Clearance 
Officer,  Office  of  Management  and 
Organization. 

|FR  Doc.  96-22676  Filed  9-4-96;  8:45  ami 

BKUNQ  CODE  3S10-34-M 
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Foreign-Trade  Zones  Board 
[OrdarNo.842] 

Expansion  of  Foreign-Trade  Zone  202; 
Los  Angeles,  CA,  Area 

Pursiiant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order 

Whereas,  an  appUcation  rrom  the 
Board  of  Harbor  Commissioners  of  the 
City  of  Los  Angeles,  grantee  of  Foreign- 
Trade  Zone  202,  for  authority  to  expand 
its  general-purpose  zone  to  include  five 
new  sites  in  the  Los  Angeles,  California, 
area,  was  filed  by  the  Board  on  October 
30,  1995  (FTZ  Docket  66-95,  60  FR 
56566, 11/9/95);  and 

Whereas,  notice  inviting  public 
comment  was  given  in  Federal  Register 
and  the  application  has  been  processed 
pursuant  to  the  FTZ  Act  and  the  Board's 

Tlations;  and 
hereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  are  satisfied,  and 
that  the  proposal  is  in  the  public 
interest; 

Now,  therefore,  the  Board  hereby 
orders: 

The  application  to  expand  FTZ  202  is 
approved,  subject  to  the  Act  and  the 
Board's  regulations,  including  Section 
400.28. 

Signed  at  Washington,  DC,  this  26th  day  of 
August  1996. 
Robert  S.  LaRussa, 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Administration:  Alternate  Chairman, 
Foreign-Trade  Zones  Board. 

Attest: 
John  J.  Da  Ponte,  Jr., 

Executive  Secretary. 

[FR  Doc.  96-22682  Filed  9-04-96;  8:45  am) 

BILUNO  COOC  3S10-OS-P 

[Order  No.  843] 

Expansion  of  Foreign-Trade  Zone  70; 
Detroit,  Ml 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  Jime  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the'following  Order: 

Whereas,  an  application  from  the 
Greater  Detroit  Foreign  Trade  Zone,  Inc., 
grantee  of  Foreign-Trade  Zone  70,  for 
authority  to  expand  its  general-purpose 
zone  to  include  an  additional  site  in 
Detroit,  Michigan,  was  filed  by  the 
Board  on  February  5, 1996  (FTZ  Docket 
8-96.  61  FR  6623.  2/21/96);  and 


Whereas,  notice  inviting  public 
comment  was  given  in  Federal  Register 
and  the  application  has  been  processed 
pursuant  to  the  FTZ  Act  and  the  Board's 

Tlations;  and 
hereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  are  satisfied,  and 
that  the  proposal  is  in  the  public 
interest; 

Now,  therefore,  the  Board  hereby 
orders: 

The  application  to  expand  FTZ  70  is 
approved,  subject  to  the  Act  and  the 
Board's  regulations,  including  Section 
400.28. 

Signed  at  Washington.  DC.  this  26th  day  of 
August  1996. 
Robert  S.  LaRussa. 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Administration:  Alternate  Chairman, 
Foreign-Trade  Zones  Board. 

Attest: 
Joho  J.  Da  Ponte.  Jr., 

Executive  Secretary. 

(FR  Doc.  96-22683  Filed  9-4-96;  8:45  am] 

BHJJNQ  CODE:  3S10-0S-P 


International  Trade  Administration 

[A-351-806] 

Silicon  Metal  from  Brazil;  Final  Results 
of  Antidumping  Duty  Administration 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration 
Department  of  Commerce. 
ACTION:  Notice  of  Final  Results  of 
Antidumping  Duty  Administrative 
Review. 

SUMMARY:  On  March  20, 1995,  the 
Department  of  Commerce  published  the 
preliminary  resuhs  of  its  administrative 
review  of  the  antidumping  duty  order 
on  silicon  metal  from  Brazil.  The  review 
period  is  July  1, 1992,  through  June  30, 
1993.  The  review  covers  four 
manufactiu«rs/exporters.  The  review 
indicates  the  existence  of  margins  for 
two  firms. 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  Based  on  our 
analysis  of  the  comments  received,  we 
have  changed  our  results  from  those 
presented  in  our  preUminary  results  as 
described  below  in  the  comments 
section  of  this  notice. 
EFFECTIVE  DATE:  September  5, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Fred  Baker  or  John  Kugelman,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 


Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C  20230; 
telephone:  (202)  482-5253. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  March  20, 1995,  the  Depattment  of 
Commerce  (the  Department)  published 
in  the  Federal  Re^er  (60  FR  14731) 
the  preliminary  results  of  its 
administradve  review  of  the 
antidumping  duty  order  on  siUcon 
metal  &X)m  Brazil  (July  31. 1991,  56  FR 
36135). 

Applicable  Statute  and  Regulations 

The  Department  has  now  completed 
that  administrative  review  in 
accordance  with  section  751  of  the 
Tariff  Act  of  1930,  as  amended  (the 
Tariff  Act).  Unless  otherwise  indicated, 
all  citations  to  the  statute  and  the 
Department's  regulations  are  in 
reference  to  the  provisions  as  they 
existed  on  December  31, 1994. 

Scope  of  the  Review 

The  merchandise  covered  by  this 
review  is  silicon  metal  from  Brazil 
containing  at  least  96.00  percent  but  less 
than  99.99  percent  silicon  by  weight. 
Also  covered  by  this  review  is  silicon 
metal  from  Brazil  containing  between 
89.00  and  96.00  percent  silicon  by 
weight  but  which  contains  a  higher 
alimiinimi  content  than  the  silicon 
metal  containing  at  least  96.00  percent 
but  less  than  99.99  percent  silicon  by 
weight.  Silicon  metal  is  currently 
provided  for  imder  subheadings 
2804.69.10  and  2804.50  of  the 
Harmonized  Tariff  Schedule  (HTS)  as  a 
chemical  product,  but  is  commonly 
referred  to  as  a  metal.  Semiconductor 
grade  sihcon  (silicon  metal  containing 
by  weight  not  less  than  99.99  percent 
silicon  and  provided  for  in  subheading 
2804.61.00  of  the  HTS)  is  not  subject  to 
the  order.  HTS  item  numbers  are 
provided  for  convenience  and  for  U.S. 
Customs  purposes.  The  written 
description  remains  dispositive  as  to  the 
scope  of  the  product  coverage. 

"The  perioci  of  review  (FOR)  is  July  1, 
1992,  through  June  30,  1993.  This 
review  involves  four  manufacturers/ 
exporters  of  Brazilian  silicon  metal; 
Companhia  Brasileira  Carburetto  de 
Calcio  (CBCC),  Companhia  Ferroligas 
Mines  Gerais — Minasligas  (Minasligas), 
Eletroila,  S.A.  (currently  known  as 
Eletrosilex  Belo  Horizonte  (Eletrosilex)), 
and  Rima  Electrometalurgia  S.A. 
(RIMA). 

Compsumption  Tax 

In  light  of  the  Federal  Qrcuit's 
decision  in  Federal  Mogul  v.  United 
States,  CAFC  No.  94-1097,  the 
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Dopartment  has  changed  its  treatment  of 
home  m4rket  consimiption  taxes.  Where 
merchanjdise  exported  to  the  United 
States  is  exempt  from  the  consumption 
tax.  the  Department  will  add  to  the  U.S. 
price  the  absolute  amount  of  such  taxes 
charged  ^n  the  comparison  sales  in  the 
home  m^ket.  This  is  the  same 
methodology  that  the  Department 
adopted  following  the  decision  of  the 
Federal  Circuit  in  Zenith  v.  United 
States,  9$8  F.  2d  1573, 1582  (1993),  and 
which  was  suggested  by  the  court  in 
footnote  4  of  its  decision.  The  Court  of 
International  Trade  (QT)  overturned 
this  methodology  in  Federal  Mogul  v. 
United  States  834  F.  Supp.  1391  (1993). 
and  the  Department  acquiesced  in  the 
CIT's  decision.  The  Department  then 
'foUowedlthe  OTs  preferred 
methodology,  which  was  to  calculate 
the  tax  to  be  added  to  U.S.  price  by 
multiplying  the  adjusted  U.S.  price  by 
the  foreign  market  tax  rate;  the 
Department  made  adjustments  to  his 
amount  ^  that  the  tax  adjustment 
would  not  alter  a  "zero"  per-tax 
dumping  assessment. 

The  foieign  exporters  in  the  Federal 
Mogul  ca^,  however,  appealed  that 
decision  to  the  Federal  Circuit,  which 
reversed  the  QT  and  held  that  the 
statute  dSd  not  preclude  Commerce  from 
using  thei  "Zenith  footnote  4" 
methodoiogy  to  calculate  tax-neutral 
dumping  assessments  (i.e.,  assessments 
that  are  unaffected  by  the  existence 
amount  of  home  maricet  consumption 
taxes).  Moreover,  the  Federal  Circuit 
recogniz^  that  certain  international 
agreemerits  of  the  United  States,  in 
particular  the  General  Agreement  on 
Tariffs  and  Trade  (GATT)  and  the  Tokyo 
Round  A^tidimiping  Code,  required  the 
calculati(in  of  tax-neutral  dimiping 
assessments.  The  Federal  Circuit 
remanded  the  case  to  the  CTT  with 
instructidns  to  direct  Commerce  to 
determine  which  tax  methodology  it 
will  employ. 

The  E)epartment  has  determined  that 
the  "Zenkh  footnote  4"  methodology 
should  b^  used.  First,  as  the  Department 
has  explained  in  numerous 
administtative  determinations  and  court 
filings  over  the  past  decade,  and  as  the 
Federal  Circuit  has  now  recognized. 
Article  Vt  of  the  GATT  and  Article  2  of 
the  Tokyo  Round  Antidumping  Code 
required  ^hat  dumping  assessments  be 
tax-  neut^l.  This  requirement  continues 
under  thej  new  Agreement  on 
Implemeiitation  of  Article  VI  of  the 
General  Agreement  on  Tariffs  and 
Trade.  Second,  the  Uruguay  Round 
Agreemei^ts  Act  (URAA)  explicitly 
amended  the  antidumping  law  to 
remove  consumption  taxes  from  the 
home  maf  ket  price  and  to  eliminate  the 


addition  of  taxes  to  U.S.  price,  so  that 
no  consiunption  tax  is  included  in  the  ' 
price  in  either  market.  The  Statement  of 
Administrative  Action  (p.  159) 
explicitly  states  that  this  change  was 
intended  to  result  in  tax  neutrality. 

While  the  "Zenith  footnote  4" 
methodology  is  slightly  different  from 
the  URAA  methodology,  in  that  section 
772(d)(1)(C)  of  the  pre-URAA  law 
required  that  the  tax  be  added  to  United 
States  price  rather  than  subtracted  from 
home  market  price,  it  does  result  in  tax- 
neutral  duty  assessments.  In  sum,  the 
Department  has  elected  to  treat 
consumption  taxes  in  a  manner 
consistent  with  its  longstanding  policy 
of  tax-neutrality  and  with  the  GATT. 

Analysis  of  Comments  Received 

We  received  case  and  rebuttal  briefs 
from  Minasligas,  Eletrosilex,  and  a 
group  of  five  domestic  producers  of 
silicon  metal  (collectively,  the 
petitioners).  Those  five  domestic 
producers  are  American  Alloys,  Inc., 
Elken  Metals,  Co.,  Globe  Metallurgical, 
Inc.  SMI  Group,  and  SKW  Metals.and 
Alloys.  Inc.  We  also  received  written 
comments  and  written  rebuttal 
comments  from  CBCC  and  RIMA. 

Comment  1 :  Petitioners  argue  that  the 
Department  erred  by  basing  the  margin 
calculation  for  each  of  the  four 
respondents  on  U.S.  sales  of  silicon 
metal  that  did  not  enter  U.S.  Customs 
territory  during  the  FOR.  Petitioners  cite 
to  section  751(a)(2)  of  the  Tariff  Act  for 
support  that  the  statute  requires  that 
margins  be  based  on  entries.  Petitioners 
also  cite  to  Tonington  Co.  v.  United 
States.  818  F.  Supp.  1563.  1573  (OT 
1993)  {Tonington)  to  demonstrate  that 
the  Court  of  International  Trade  (OT) 
has  held  that  the  word  "entry"  as  used 
in  the  statute  refers  to  the  "formal  entry 
of  merchandise  into  the  U.S.  Customs 
territory."  Furthermore,  petitioners 
argue  that  the  Department  itself  has 
stated  that  the  use  of  the  term  "entry" 
in  the  antidumping  law  refiers 
unambiguously  to  the  release  of 
merchandise  into  the  customs  territory 
of  the  United  States  [See  Antifriction 
Bearings  (Other  than  Tapered  Roller 
Bearings)  and  Parts  Thereof  from  the 
Federal  Republic  of  Germany;  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  56  FR  31692, 
31704  (July  11,  1991)  [AFBsfrom 
Germany)).  Petitioners  also  state  that  the 
Department's  past  practice  has  been  to 
conduct  reviews  of  sales  based  on 
entries  of  subject  merchandise  and 
argue  that  any  unusual  circumstances 
that  may  have  prompted  the.Department 
to  base  reviews  on  sales,  rather  than 
entries,  in  other  case  are  not  present 
here.  Finally,  petitioners  argue  that 


basing  reviews  on  entries  rather  than 
sales  is  sound  policy.  By  limiting 
reviews  to  entries,  petitioners  argue,  the 
Department  precludes  respondents  from 
controlling  the  outcome  of 
administrative  reviews.  They  Claim  that 
basing  the  review  on  entries  prevents 
manipulation  because  the  transactions 
subject  to  review  are  determined  by  an 
objective  administrative  act  {)erformed 
by  the  U.S.  Customs  Service. 

CBCC  and  RIMA  argue  that  the 
petitioners  have  confused  the  issue  of 
the  liquidation  of  entries  with  the  issue 
of  the  scope  of  inquiry  in  an 
administrative  review.  They  allege  that, 
in  effect,  the  petitioners  have  argued 
that  a  company  that  does  not  have 
shipments  that  entered  the  United 
States  during  the  POR  should  not  be 
reviewed.  Such  a  policy,  CBCC  and 
RIMA  argue,  would  be  contrary  to  the 
express  language  of  the  statute  and  the 
regulations,  and  also  a  departure  bom 
the  Department's  practice  in  the 
previous  administrative  review  of  this 
order.  Fiuthermore,  they  argue  that  the 
purpose  of  an  administrative  review  is, 
in  part,  to  redetermine  the  deposit  rate 
based  on  commercial  activities  during 
the  POR.  Thus,  it  makes  sense  to  base 
the  review  on  sales  because  the  terms  of 
sale  are  established  by  the  exporter  txi 
the  date  of  sale,  and  not  when  the  entry 
arrives  in  the  United  States. 

Eletrosilex  and  Minasligas  argue  that 
the  petitioners  made  the  same  argument 
in  the  previous  administrative  review  of 
this  order,  and  the  Department  rejected 
it  in  its  final  results  of  review.  They 
argue  that  in  that  review  the  Department 
cited  its  regulations  for  support  that  a 
review  covers  either  "entries  or  sales  of 
the  merchandise  during  the  12  months 
immediately  preceding  the  most  recent 
anniversary  month."  Silicon  fAetal  from 
Brazil:  Final  Results  of  Antidumping 
Duty  Administrative  Review,  59  FR 
42806,  42813  (DOC  Position  to 
Comment  25)  (August  19, 1994).  They 
state  that  the  Department  also  noted  in 
that  review  that  it  had  based  other 
administrative  reviews  on  sales  rather 
than  entries.  Furthermore,  they  argue, 
the  Department  in  its  Advance  Notice  of 
Proposed  Rulemaking  (56  FR  63696, 
63697  (December  5, 1991))  [Advance 
Notice)  stated  that  the  statutory 
language  in  toto  shows  that  Congress 
did  not  intend  to  Umit  administrative 
reviews  solely  to  entries,  and  that  to  do 
so  would  hinder  the  achievement  of 
statutory  goals  governing  review  and 
assessments. 

Additionally,  Minasligas  argues  that 
there  are  not  compelling  policy  reasons 
that  would  require  the  Department  to 
base  administrative  reviews  solely  on 
entries  of  subject  merchandise  because. 
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contrary  to  the  petitioners'  assertions, 
the  respondent  does  not  control  the 
outcome  of  an  administrative  review 
when  the  Department  bases  its  review 
on  sales.  First,  the  terms  of  the 
transaction  involving  the  subject 
merchandise  will  remain  the  same, 
whether  the  Department  bases  the 
review  on  sales,  shipments,  or  entries. 
Second,  the  entry  of  the  subject 
merchandise  into  the  customs  territory 
of  the  United  States  is,  in  practical 
terms,  of  no  importance  to  the 
Department's  comparison  of  United 
States  price  (USP)  to  FMV  to  determine 
a  dumping  margin.  Third,  Minasligas 
argues  that  petitioners  have 
misconstrued  Tonington.  Torrington, 
Minasligas  argues,  deals  with  the  issue 
of  whether  entry  of  merchandise  subject 
to  an  antidumping  duty  order  into  a 
Free  Trade  Zone  (FTZ)  "required  that 
antidumping  duties  be  imposed  on 
merchandise  imported  into  a  FTZ  until 
such  time  as  the  merchandise  enters  the  * 
Customs  territory  of  the  U.S." 
[Tonington.  818  F.  Supp.  at  1572, 1573 
(emphasis  added)).  It  did  not, 
Minasligas  argues,  deal  with  the 
question  at  issue  here,  and  is  therefore 
irrelevant. 

Department's  Position 

We  agree  with  all  parties  in  part,  and 
disagree  with  all  parties  in  part. 

We  agree  with  petitioners  that 
normally  the  Department  reviews  sales 
where  there  are  entries  of  subject 
merchandise  during  the  FOR.  In 
determining  a  respondent's 
antidumping  duty  margin,  the 
Department  first  determines  whether  the 
respondent  had  entries  during  the  FOR. 
In  reviews  where  the  respondent  had 
one  or  more  entries  during  the  FOR,  the 
Department  reviews  the  respondent's 
sales  to  determine  the  antidumping  duty 
margin  and,  in  accordance  with  section 
751  (a)(2),  uses  this  margin  to  assess  on 
the  entries  during  the  FOR.  In  reviews 
where  the  respondent  had  no  entries 
during  the  FOR,  the- Department 
normally  conducts  a  no-shipment 
review  [i.e.,  a  review  in  which  a 
respondent's  margin  from  the  last 
review/investigation  in  which  it  had 
entries  is  carried  forward  and  appUed  in 
a  period  in  which  there  were  no 
entries).  This  approach  is  in  accordance 
with  the  explicit  language  of  the  stastute 
which  requires  that  we  asses 
antidumping  duties  on  entries  during 
the  FOR. 

We  do  not  agree  with  petitioners  that  ^ 
section  751(a)(2)  requires  that  we  review 
only  sales  that  entered  U.S.  customs 
territory  during  the  FOR.  Section 
751(a)(2)  mandates  that  the  dumping 
duties  determined  be  assessed  on 


entries  during  the  FOR.  It  does  not  limit 
administrative  reviews  to  sales 
associated  with  entries  during  the  FOR. 
Fiuthermore,  to  review  only  sales 
associated  with  entries  during  the  FOR 
would  require  that  we  tie  sales  to 
entries.  In  many  cases  we  are  unable  to 
do  this.  Moreover,  the  methodology  the 
Department  should  use  to  calculate 
antidumping  duty  assessment  rates  is 
not  explicitly  addressed  in  the  statute, 
but  rather  has  been  left  to  the 
Department's  expertise  based  on  the 
factsof  each  review.  "*   *  *  the  statute 
merely  requires  that  FUDD  [i.e., 
potentially  uncollected  dimiping  duties] 
•  *  *  serve  as  the  basis  for  both 
assessed  duties  and  cash  deposits  of 
estimated  duties."  See  The  Torrington 
Company  V.  United  States  44  F.3d  1572. 
1578  (CAFC  1995). 

The  Department  agrees  with  CBCC 
and  RIMA  that  a  company  should  not  be 
precluded  from  review  simply  because 
it  has  no  entries  during  the  FOR. 
However,  the  review  we  normally 
conduct  under  such  circumstances  is  a 
no-shipment  review  (described  above), 
and  not  a  review  of  sales  that  may  have 
occurred  during  the  FOR.  No-shipment 
reviews  ensure  that  a  respondent 
continues  to  be  "reviewed"  even  in 
situations  where  it  had  no  entries 
during  the  FOR. 

We  also  agree  with  Eletrosilex  and 
Minasligas  that  the  Department's 
regulations  permit  a  review  of  either 
"entries  or  sales."  However,  this 
language  pertains  to  the  methodology  to 
employ  in  conducting  a  review,  and 
does  not  address  situations  where  a 
respondent  had  no  entries  during  a 
FOR. 

We  also  agree  with  Eletrosilex  and 
Minasligas  that  the  Department's 
Advance  Notice  of  Proposed 
Rulemaldng  states  that  the  statutory 
language  in  toto  shows  that  Congress 
did  not  intend  to  limit  administrative 
reviews  solely  to  entries.  However, 
although  we  may  base  a  review  on 
either  sales  or  entries  during  the  FOR, 
we  must  rely  on  entries  to  determine 
which  type  of  review  to  conduct  [i.e.,  a 
sales-based  review  of  a  no-shipment 
review).  Contrary  to  Minasligas'  claims, 
the  entry  of  subject  merchandise  into 
the  customs  territory  of  the  United 
States  is  a  necessary  prerequisite  for  a 
sales-based  review,  because  if  a 
respondent  had  no  entries  during  a 
FOR,  we  would  be  unable  to  assess  any 
antidumping  duties  determined  to  be 
due  as  a  result  of  our  review. 

We  have  determined,  based  on 
information  received  firom  the  U.S. 
Customs  Service,  that  all  respondents  in 
this  review  had  at  least  one 
consumption  entry  into  U.S.  customs 


territory  during  the  FOR.  However,  we 
have  also  determined  that  some 
respondents  made  sales  to  importers 
who  had  not  entries  during  the  FOR.  In 
these  final  results  of  review,  we 
included  all  four  respondents  and 
adopted  the  following  approach  in 
determining  which  sales  to  review: 

1.  Where  a  respondent  sold  subject 
merchandise,  and  the  importer  of  that 
merchandise  had  at  least  one  entry 
during  the  FOR,  we  reviewed  all  sales 
to  that  importer  during  the  FOR. 

2.  Where  a  respondent  sold  subject 
merchandise  to  an  importer  who  had  no 
entries  during  the  FOR,  we  did  not 
review  the  sales  of  subject  merchandise 
to  that  importer  in  this  administrative 
review.  Instead,  we  will  review  those 
sales  in  our  administrative  review  of  the 
next  period  in  which  there  is  an  entry 
by  that  importer. 

After  completion  of  this  review,  we 
will  issue  liquidation  instructions  to 
Customs  which  will  instruct  Customs  to 
assess  dumping  duties  against  importer- 
specific  entries  during  the  period. 

Comment  2:  Petitioners  argue  that  the 
Department  erred  in  its  calculations  for 
each  of  the  four  respondents  by 
comparing  the  United  States  price  (USP) 
to  the  constructed  value  (CV)  for  the 
month  of  the  sale.  They  argue  that  in 
hyperinflationary  economy  cases  it  is 
the  Department's  practice  to  compare 
the  USP  to  the  CV  for  the  month  of 
shipment.  In  support  of  their 
contention,  they  cite  Porcelain-On-Steel 
Cooking  Ware  from  Mexico;  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  55  FT?  21061, 
21065  (May  22, 1990)  [Porcelain-On- 
Steel  Cooking  Ware),  in  which  the 
Department  stated: 

where,  as  here,  a  country's  economy 
experiences  hyperinflation,  we  use  a 
company's  replacement  costs  incurred  during 
the  month  of  shipment,  rather  than  its 
historical  costs,  to  calculate  CV  and  COP.  See 
Amended  Final  Determination  of  Sales  at 
Less  Than  Fair  Value  and  Amended 
Antidumping  Duty  Order,  Tubeless  Steel 
Disc  Wheels  from  Brazil,  53  FR  34566  (1988); 
and  Oil  Country  Tubular  Goods  from 
Argentina,  50  FR  12595  (1985).  This  practice 
enables  us  to  achieve  a  fair  comjjarison  by 
examining  contempwraneous  costs  and 
prices,  and  thereby  avoid  distortions  caused 
by  hyperinflation,  (emphasis  added.) 

Accordingly,  petitioners  argue  that  in 
the  final  results  of  review  the 
Department  should  base  its  margin 
calculations  for  each  of  the  four 
respondents  by  comparing  USP  to  the 
CV  for  the  months  of  shipment. 

Eletrosilex  argues  that  the 
Department's  regulations  contemplate 
that,  in  purchase  price  situations,  the 
CV  will  be  based  on  "relevant  costs  and 
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expensoB  at  a  time  preceding  the  time 
the  pro4ucer  •  *  *  sells  the 
merchandise  for  exportation  to  the 
United  States."  19  CFR  §  353.50(b)(1) 
(emphasis  added).  Furthermore, 
Eletrosilex  argues  that  the  Department 
has  lona  recognized  that  price  and  cost 
comparisons  are  relevant  only  when 
made  in  a  narrow  and  comparable  time 
period,  fnd  has  in  the  past  paid  special 
attentioil  in  hyperinflationary  economy 
cases  to  avoid  time  frames  that  cause 
distortions  that  result  from 
hyperinflation.  Moreover.the 
deteimiiiation  of  what  is  the  appropriate 
time  period  is,  Eletrosilex  argues,  a 
discretionary  call  that  the  Department 
makes  based  on  the  facts  of  each  case. 
Accordiag  to  Eletrosilex,  the 
Department's  Antidumping  Manual, 
Chapter  B,  p.  61  (August  1991  ed.) 
states:  "The  determination  of  proper 
comparison  periods  is  made  on  the  basis 
of  the  facts  in  a  particular 
investigation."  The  facts  of  this 
situation,  Eletrosilex  argues,  warrant 
comparing  the  U.S.  sale  to  the  CV  for 
the  mon&  of  sale  because  there  was  a 
six-month  interval  between  the  date  of 
sale  and  the  date  of  shipment.  On  the 
date  of  s4le  (a  time  when  prices  were 
substantially  depressed)  the  price  was 
fixed  and  did  not  subsequently  change. 
Six  monSis  later,  when  the  merchandise 
was  shipped,  Brazil  was  facing  inflation 
in  excess  of  2000  percent  annually. 
Therefore ,  Eletrosilex  claims  that  costs 
at  that  tii^e  had  no  relevance  to  costs  or 
prices  onj  the  date  of  sale  six  months 
earUer. 

Minasljgas  argues  that  petitioners' 
argument  is  moot  because  the 
department  did  not  compare  its  USP  to 
a  CV;  the  Department  compared  USP  to 
a  weightqd-average  home  market  sales 
price.  HtAvever,  if  the  Department  uses 
the  CV  olthe  month  of  shipment  in  the 
final  resists,  Minasligas  argues  that  the 
Department  should  adjust  the  CV  to 
account  for  inflation  between  the  date  of 
sale  and  the  date  of  shipment,,  as  was 
done  in  the  investigation  of  this  case. 
See  Silicon  Metal  from  Brazil;  Final 
Determination  of  Sales  at  Less  Than 
Fair  Valtie,  56  FR  26977,  26983  (June 
12, 1991)|(Sj7/con  Metal  Final 
Determination) . 

Department's  Position:  We  agree  with 
petitionees  that,  when  using  CV  in 
hyperinflationary  economies,  our 
normal  practice  is  to  compare  the  U.S. 
price  to  tie  CV  of  the  month  of 
shipment!  See  Porcelain-On-Steel 
Cooking  Ware  at  21065.  Therefore,  we 
have  compared  USP  to  CV  of  the  month 
of  shipment  in  these  final  results  of 
review,  u|ilike  in  the  preliminary  results 
of  review  However,  we  also  agree  with 
MinasHga  s  that  an  adjustment  should  be 


made  to  CV  to  account  for  inflation 
between  the  date  of  sale  and  the  date  of 
shipment.  Therefore,  in  these  final 
results  of  review  we  have  calculated  a 
ciicumstance-of-sale  inflation 
adjustment  as  described  in  Tubeless 
Steel  Disc  Wheels  from  Brazil;  Amended 
Final  Determination  of  Sales  at  Less 
than  Fair  Value  and  Amended 
Antidumping  Duty  Order,  53  FR  34566 
(September  7,  1988).  This  was  the  same 
methodology  followed  in  the  original 
investigation  of  this  proceeding.  See 
Silicon  Metal  Final  Determination,  at 
26983. 

Comment  3:  Petitioners  argue  that  the 
E)epartment  erred  in  using  the  shipment 
date  as  the  date  of  sale  for  Minasligas' 
sales  made  pursuant  to  long-term 
contracts.  They  base  this  argiunent  on 
Appendix  2-2  of  the  Department's 
questionnaire  which  says  that,  for  sales 
made  pursuant  to  a  long-term  contract, 
the  date  of  sale  is  the  date  of  the 
contract,  and  that  only  if  the  terms  of 
sale  are  subject  to  change,  and  do  in  fact 
change  up  to,  or  even  subsequent  to,  the 
date  of  shipment,  may  the  date  of 
shipment  be  taken  as  the  date  of  sale. 
Petitioners  allege  that  there  is  no 
evidence  on  the  record  to  indicate  that 
the  essential  terms  of  sale  changed,  for 
the  sales  made  pursuant  to  a  long-term 
contract,  after  the  date  of  the  contract. 
Therefore,  petitioners  argue  the 
Department  should  take  the  date  of  the 
contract  as  the  date  of  sale  for  each  sale 
made  pursuant  to  a  long-term  contract. 
Furthermore,  as  the  dates  of  the 
contracts  are  not  on  the  record  of  this 
review,  petitioners  argue  that  the 
Department  should  either  require 
Minashgas  to  report  the  date  of  the 
contracts,  or  else  use  the  best 
information  available  (BIA)  in  the  final 
results  of  review. 

MinasUgas  argues  that  the  Department 
acted  properly  and  in  full  accord  with 
its  own  precedent  in  using  the  shipment 
date  as  the  date  of  sale.  The  Department 
has  previously  articulated,  MinasUgas 
argues,  that  the  date  of  sale  is  the  date 
on  which  the  essential  terms  of  the  sale, 
specifically  price  and  quantity,  are 
finalized  (See  Department's 
questionnaire,  Appendix  2-2,  and  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Gray  Portland  Cement  and 
Clinker  from  Japan  (56  FR  12156, 12163, 
March  22, 1991  [Cement  from  Japan). 
Here,  Minasligas  argues  that,  contrary  to 
petitioners'  assertions,  evidence  on  the 
record  indicates  that  the  price  and 
quantity  are  not  finalized  until  the-date 
of  shipment. 

Department's  Position:  We  agree  with 
Minasligas.  In  Cement  from  Japan  at 
12163  we  said: 


It  is  the  Department's  practice  to  determine 
the  date  of  sale  as  that  date  on  which  the 
essential  terms  of  the  sale,  specifically  price 
and  quantity,  are  finalized  to  the  extent  that 
they  are  outside  the  parties'  control.  See 
Titanium  Sponge  from  Japan  (54  FR  13403, 
13404  (April  3. 1989))  (afFd  Toho  Titanium 
Co.  V.  United  States.  743  F.  Supp.  888  (QT 
1990));  Brass  Sheet  and  Strip  from  France,  52 
FR  812, 814  (1987).  The  Department 
normally  considers  the  contract  date  as  the 
date  of  sale  because  a  written  contract  best 
represents  the  date  at  which  the  terms  of  sale 
are  formalized  and  the  parties  are  bound. 

From  our  review  of  the  price  and 

auantity  information  on  the  record  of 
lis  review,  we  have  determined  that 
prices  for  sales  made  pursuant  to  the 
same  contract  sometimes  vary.  Thus,  we 
conclude  that  the  parties  are  not  in  fact 
bound  by  the  contract,  and  that  the 
terms  of  sale  are  not  finalized  until  the 
date  of  shipment.  Hence,  in  these  final 
results  of  review,  as  in  the  preliminary 
.  results  of  review,  we  have  used  the  date 
of  shipment  as  the  date  of  sale. 

Comment  4:  Petitioners  argue  that  the 
Department  lacked  the  information 
necessary  to  "treat  properly" 
Minasligas'  home  market  sales  of  silicon 
metal  to  a  particular  Brazilian  producer 
of  sihcon  metal.  These  sales  were 
included  in  the  margin  calculation  in 
the  prehminary  results  of  review. 
Petitioners  argue  that  the  sales  volumes 
and  prices  to  Minasligas'  customer  raise 
fundamental  questions  regarding  the 
relationship  between  Minasligas  and  the 
customer.  "Thus,  petitioners  argue,  the 
Department  needs  to  know  the  ultimate 
disposition  of  the  silicon  metal  sold  to 
the  Brazilian  producer  and  whether 
Minasligas  knew  the  ultimate 
disposition  of  the  silicon  metal  at  the 
time  of  sale,  [i.e.,  whether  the  silicon 
metal  was  subsequently  resold  by  the 
Brazilian  producer  to  an  American  or 
third-country  buyer)  in  order  to 
determine  whether  the  sale  should  have 
been  included  in  Minasligas'  home 
market  sales  listing  and  used  in  the 
margin  calculation.  Petitioners  argue 
that  the  Department  should  solicit  this 
information  or  else  not  use  the  sales  in 
the  calculation  of  the  final  results  of 
review. 

Minasligas  argues  that  the  Department 
had  all  necessary  information  to  treat 
properly  all  of  Minasligas'  home  market 
sales.  It  argues  that  the  petitioners  have 
inaccurately  cited  Minasligas'  sales 
volumes  and  prices  to  this  customer, 
and  that  there  is  nothing  on  the  record 
to  suggest  that  the  sales  to  the  Brazilian 
producer  were  anything  other  than 
arms-length  transactions.  It  further 
argues  that  the  petitioners'  claim  that 
Minasligas  may  have  known  that  the 
sales  to  the  Brazilian  producer  may  have 
been  resold  and.  therefore,  should  have 
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been  treated  difl^erently  than  they  were, 
is  based  on  vague,  hypothetical 
conjectiue,  and  is  without  any  support 
in  the  record. 

Department's  Position:  We  agree  with 
MinasUgas.  From  our  review  of  the 
proprietary  version  of  the  record  in  this 
proceeding,  we  have  determined  that 
there  is  an  insufficient  basis  for 
concluding  that  the  sales  to  this 
particular  home  market  customer  were 
not  arms-length  transactions.  Where 
prices  to  this  customer  differ  from 
prices  to  other  customers,  the  disparity 
can  usually  be  explained  as  a  function 
of  differing  quantities.  Furthermore  the 
questionnaire  to  which  MinasUgas 
responded  in  this  review  required  that 
it  report  as  U.S.  sales,  all  sales  made  to 
unrelated  intermediaries  outside  the 
U.S.  that  it  knew  at  the  time  of  sale  were 
destined  for  delivery  in  the  U.S.  market. 
No  evidence  exists  on  the  record  that 
Minasligas  failed  to  comply  with  this 
requirement.  Hence,  in  these  final 
results  of  review,  as  in  the  preliminary 
results  of  review,  we  have  included  the 
sales  to  this  customer  in  the  calculation 
ofFMV. 

Comment  5:  Petitioners  argue  that  the 
Department  should  reject  RIMA's  cost  of 
production  (COP)  response  and  base  the 
margin  for  RIMA  on  BIA.  They  base  this 
argument  on  numerous  alleged 
weaknesses  they  find  in  the  cost  data 
that  RIMA  submitted.  Among  those 
alleged  weaknesses  are  the  following: 

(Ij  RIMA's  financial  accoimting 
system  did  not  record  depreciation  and 
inventory  in  accordance  with  Brazilian 
Generally  Accepted  Accounting 
Principles  (GAAP),  thus,  petitioners 
argue,  rendering  the  reported  cost  from 
the  audited  financial  statements 
completely  unreliable  for  antidumping 
purposes; 

(2j  RIMA's  cost  accounting  system 
(which  was  used  to  value  finished 
inventory  values)  was  not  totally 
integrated  into  its  financial  accounting 
system: 

(3)  RIMA's  cost  accounting  system  did 
not  reconcile  with  supporting 
documentation  (e.g.,  payroll  and 
purchase  ledgers). 

(4)  the  monthly  adjustments  RIMA 
used  to  reconcile  the  cost  accounting 
system  to  the  financial  account  system 
fluctuated  immensely. 

Petitioners  conclude  from  these 
points  that  the  accounting  systems  that 
generated  the  numbers  to  which  the 
reported  COP/CV  data  were  reconciled 
are  completely  unreliable,  and  that, 
therefore,  the  Department  should  reject 
RIMA's  submitted  cost  data  and  assign 
RIMA  a  margin  based  on  BIA. 

RIMA  argues  that  none  of  petitioners' 
criticisms  of  its  cost  accounting  system 


is  pertinent.  RIMA  argues  that  it  is 
permitted  under  Brazilian  tax  and 
corporate  laws  to  not  report 
depreciation  on  its  financial  statements. 
RIMA  also  claims  that  its  failure  to 
report  depreciation  on  its  financial 
statements  is  not  relevant  to  this  case 
because  depreciation  was  calculated, 
verified,  and  taken  into  accoimt  in  the 
cost  computations.  Moreover,  RIMA 
argues  that  because  the  Department's 
methodology  has  departed  entirely  from 
the  approach  taken  in  standard 
Brazilian  accounting,  the  fact  that 
RIMA's  financial  statement  may  not 
comply  with  Brazifian  GAAP  should  not 
be  a  basis  for  using  BIA.  Furthermore, 
RIMA  argues  that  the  integration  of  the 
cost  accoimting  system  with  the 
financial  accounting  system  has  been 
explained  in  responses  and  shown  to 
verifiers,  who  found  the  reconciliations 
acceptable. 

Department's  Position:  For  the  final 
results,  we  accepted  RIMA's  submitted 
costs  as  the  basiis  for  COP  and  CV 
calculations.  The  E)epartment  recognizes 
that  concerns  exist  about  whether 
RIMA's  valuation  and  presentation  of  its 
production  costs  are  in  accordance  with 
Brazilian  GAAP  (see  notes  3  &  4  of  the 
independent  auditor's  opinion  on  the 
financial  statements,  cost  verification 
exhibit  4).  However,  the  Department 
also  reaUzes  tbat  lUMA's  auditors 
believed  that  the  cost  reported  in  the 
financial  statements  could  still  be  reUed 
upon  and  stated,  "[ijn  our  opinion, 
except  for  that  contained  in  paragraphs 
3  and  4,  the  accounting  reports  *   *  • 
adequately  represent,  in  all  relevant 
respects,  die  net  worth  and  financial 
position  of  RIMA  *  *  *"(see 
independent  auditor's  opinion  on  the 
financial  statement,  note  5,  cost 
verification  exhibit  4,  emphasis  added). 
For  purposes  of  the  Department's 
calculations,  we  note  that  RIMA  did 
calculate  and  submit  depreciation  based 
on  internal  schedules  maintained  by  the 
company.  At  verification,  we  reviewed 
these  schedules  and  traced  selected 
information  to  both  RIMA's  audited 
balance  sheet  and  source  documentation 
(see  cost  verification  exibit  7).  We  noted 
no  discrepancies.  Furthermore,  because 
the  Department  required  RIMA  to  use 
monthly  replacement  costs,  the 
petitioners'  concern  about  RIMA's 
ending  inventory  not  being  recorded  in 
accordance  with  Brazilian  GAAP  is 
moot.  The  Department  has  determined 
in  previous  cases  that  Brazilian  GAPP 
does  not  reasonably  reflect  the  costs  of 
producing  silicon  metal  in  Brazil.  [See 
Silicon  Metal  Final  Determination  at 
26986.)  Therefore,  in  accordance  with 
our  replacement  cost  methodology,  the 


Dei}artment  valued  RIMA's  actual 
monthly  production  using  its  respective 
current  month's  cost  and  did  not  use 
RIMA's  ending  inventory  in  calculating 
RIMA's  COP. 

The  Department  also  tested  RIMA's 
cost  and  financial  accounting  systems. 
The  company's  cost  accounting  system 
was  used  to  prepare  managerial  reports 
of  product  specific  costs  and  the 
financial  accounting  system  was  used  to 
prepare  the  annual  financial  statement. 
The  two  systems  were  linked  (or 
integrated)  through  finished  inventory 
values.  The  costs  reflected  in  the 
managerial  reports  were  adjusted 
monthly  to  conform  with  the 
accumulated  production  costs  from  the 
financial  accounting  system.  RIMA 
officials  contended  at  verification  that 
their  cost  system  produced  questionable 
results  and  was  not  reliable.  Therefore, 
they  based  cost  of  production  on  data 
obtained  only  from  the  financial 
accounting  system.  The  Department 
found  this  approach  reasonable  because 
the  figxires  produced  by  the  company's 
cost  accounting  system  were  usually 
understated  and  required  adjustment  to 
conform  with  the  audited  financial 
accounting  system  results  [See  cost 
verification  exhibit  9).  Therefore,  we 
were  able  to  rely  upon  RIMA's  financial 
statements  to  verify  its  submitted  costs. 
Comment  6:  Petitioners  argue  that  the 
Department  should  increase  RIMA's 
direct  material  input  qxiantities  by  the 
percentages  recommended  by  the 
Department's  Office  of  Accounting  (OA) 
in  its  preliminary  calculation 
adjustment  memo  dated  December  22, 
1994.  By  failing  to  follow  OA's 
recommendation  that  RIMA's  direct 
material  input  quantities  be  increased, 
petitioners  argue  that  the  Department 
used  cost  figures  and  input  quantities  in 
its  calculations  that  were  unverifiable 
and  specifically  rejected  by  the  verifiers. 
They  claim  that  this  usage  of  RIMA's 
data  was  a  violation  of  section  776(b)  of 
the  Tariff  Act  which  requires  that  the 
Department  rely  on  BIA  for  unverifiable 
information.  Petitioners  also  argue  that 
relying  on  RIMA's  reported  cost 
information  is  not  adverse  to  RIMA  and, 
therefore,  allows  the  company  to  control 
the  outcome  of  the  proceeding  to  its 
advantage. 

RIMA  argues  that  there  is  no 
justification  for  applying  a  BIA  figure  to 
all  of  RIMA's  direct  material  input 
quantities.  RIMA  believes  that  the 
Department  properly  rejected  OA's  BIA 
recommendation  for  direct  materials. 
However,  RIMA  argues  that  the 
computer  program  used  to  calculate  the 
preliminary  review  results  shows  that 
the  Department  increased  costs.  This 
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error,  RIMA  argues,  should  be  corrected 
in  the  final  results. 

Department's  Position:  We  accepted 
RIMA's  stibmitted  direct  material 
quantities  as  the  basis  for  CXDP  and  CV 
calculations  for  the  final  results.  We 
disagree  with  the  petitioners'  contention 
that  the  quantities  were  unverifiable  and 
spedficalfy  rejected  by  the  verifiers.  In 
fact,  we  were  able  to  trace  the  submitted 
quantities  to  RIMA's  source  documents 
in  this  review  period.  In  the  verification 
report,  we  stated  that  we  traced  the 
direct  materials  quantities  from  RIMA's 
characteristic  numbers  report,  which  is 
used  as  a  basis  for  reporting  its  quantity 
of  inputs,  to  RIMA's  daily  production 
records,  which  are  maintained  in  the 
furnace  control  room.  (See  cost 
verification  report,  page  8,  October  31. 
1994).  However,  due  to  a  discrepancy 
between  the  information  provided  at  the 
first  and  second  review  verifications 
concerning  the  availabiUty  of  furnace 
reports  through  November  1993,  OA 
contemplated  an  adjustment  to  increase 
RIMA's  submitted  direct  material 
quantities.  Upon  reflection,  however, 
we  decided  to  accept  RIMA's  siibmitted 
information  for  this  review  because  each 
review  is  conducted  independently  of 
other  reviews  and  should  not,  on  such 
matters,  be,  influenced  by  other  reviews. 
See  Fresh  Cut  Flowers  from  Mexico; 
Final  Results  of  Antidumping  Duty 
Administrative  Review,  60  FR  49569, 
49570  (September  26,  1995). 

Furthenqore,  we  have  determined 
that,  contr^  to  RIMA's  assertion,  the 
computer  jjrogram  used  to  calculate  the 
preliminary  results  of  review  does  not 
contain  an  Increase  to  direct  material 
"  input  quantities.  Therefore,  for  purposes 
of  these  finfil  results  of  review,  we  have 
not  adjusted  the  quantity  of  direct 
material  inputs  in  the  computer 
program. 

Comment  7;  Petitioners  argue  that  the 
Department  made  two  mistakes  with 
regard  to  RiMA's  overhead  costs.  They 
allege  that  l^e  first  mistake  was  the 
Department's  calculation  of  overhead  by 
averaging  ratios  for  direct  labor, 
electricity,  >nd  direct  materials 
calculated  by  comparing  the  usage  for 
each  item  for  silicon  metal  production 
to  the  \isag0  for  overall  production. 
Petitioners  irgue  that  this  use  of  a 
simple  average  does  not  accurately 
reflect  the  relationship  of  material  costs, 
direct  labors  and  electricity  costs  to  the 
sum  of  RIMiA's  cost  of  materials,  direct 
labor,  and  utility  costs.  Petitioners  claim 
that  the  Department  needs  to  add  an 
additional  step  to  its  calculations  that 
weight-averages  the  adjustment  ratios 
(based  on  the  relationship  of  each  cost 
item  to  the  ^lun  of  the  direct  materials, 
electricity,  and  direct  labor)  to  account 


accurately  for  the  amount  of  oveibead 
attributable  to  the  production  of  siUcon 
metal.  Petitioners'  second  argiunent  is 
that  the  Department  erred  in  using  the 
overhead  costs  for  the  month  of  sale 
rather  than  the  month  of  shipment 
RIMA  argues  that  it  allocated  its 
direct  labor,  direct  materials,  and 
electricity  costs  to  most  acciutitely 
reflect  its  true  cost  of  production.  .RIMA 
argues  that  it  is  inappropriate  for  the 
Department  to  decide  whether  a 
company's  approach  is  the  "best 
allocation."  It  states  that  unless  there  is 
something  seriously  wrong  with  the 
overall  cost  accounting  system  of  a 
company,  the  Department  must  use  the 
figvuBs  developed  by  the  company  in  its 
ordinary  course  of  business.  RIMA  also 
argues  that  OA  was  incorrect  to 
characterize  the  direct  labor  hours  as 
"estimates."  It  states  that  the  direct 
labor  hours  are  programmed  hours, 
developed  over  time  and  based  on 
actual  production  performance.  Finally, 
RIMA  argues  that  there  is  no  evidence 
on  the  record  that  a  more  complex 
allocation  program  would  be  better.  In 
fact,  RIMA  argues  that  electricity 
consumption,  which  the  Department 
used  in  its  revised  allocation 
methodology,  is  a  poor  method  of 
allocating  indirect  costs  because  the 
amount  of  electricity  consimied  varies 
greatly  with  the  product  being  made  and 
the  quality  of  raw  materials. 

Department's  Position:  We  beUeve  the 
allocation  of  overhead  costs  used  in  the 
preUminary  results  of  review  is 
appropriate,  jmd  applied  the  same 
methodology  in  these  final  results  of 
review.  We  reviewed  WMA's  submitted 
allocation  method  and'foimd  that  it 
understates  the  cost  of  the  subject 
merchandise.  RIMA  used  estimated 
direct  labor  hours  to  allocate  overhead 
costs.  This  method  is  not  used  in 
RIMA's  normal  course  of  business. 
Furthermore,  the  Department  does  not 
believe  that  direct  labor  hours  alone  are 
an  adequate  basis  for  cost  allocations  in 
this  case  because  RIMA  derived  the 
hours  &t)m  its  cost  accounting  system 
which,  as  discussed  in  comment  5,  does 
not  produce  accurate  resuhs.  We  beheve 
that,  based  upon  the  specific  facts  of 
this  case,  an  average  of  ratios  based  on 
direct  labor  hours,  electricity  usage,  and 
direct  material  usage  provides  a  broad 
and  stable  base  for  allocation  purposes. 
Furthermore,  this  combination 
corresponds  very  closely  to  RIMA's 
production  furnaces'  machinery,  and 
labor  requirements.  For  example,  silicon 
metal  production  consumes  a  larger 
quantity  of  electricity  than  non-subject 
merchandise.  Therefore,  a  larger  portion 
of  the  cost  of  maintaining  the  power 
lines  and  transformers  should  be 


allocated  to  the  product  Finally,  we 
note  that  RIMA's  normal  allocation 
method  was  examined  at  verification, 
and  produced  appropriately  the  same 
results  as  the  me^od  used  in  these  final 
results  (see  cost  verification  exhibit  7). 

We  also  reviewed  the  petitioners' 
criticism  of  our  calculation,  and 
disagree  with  their  suggested  additional 
step  to  weight  the  three  ratios  based  on 
April  1993  values.  Because  Brazil's 
economy  was  hyperinflationary  during 
the  POR,  we  beUeve  that  the  use  of  a 
specific  month's  values  in  the 
calculation  could  create  inappropriate 
results  when  applied  to  the  remaining 
months  of  the  POR.  Therefore,  in  these 
final  results  of  review,  we  have  used  the 
same  computation  of  RIMA's  overhead 
costs  as  we  did  in  the  preliminary 
results  of  review.  However,  we  agree 
with  petitioner  that  overhead  costs,  like 
the  other  elements  of  CV,  should  be 
based  on  the  CV  of  the  month  of 
shipment.  In  these  final  results  of 
review,  we  have  based  CV  on  the  month 
of  shipment.  See  Department/s  Position 
to  comment  2. 

Comment  8:  Petitioners  argue  that  the 
Department  erred  by  deducting  RIMA's 
home  market  packing  expenses  from 
RIMA's  CV  before  adding  U.S.  packing 
expenses  to  RIMA's  CV.  They  argue  that 
RIMA's  CV  did  not  include  home 
market  packing  expenses  and,  therefore, 
these  expenses  did  not  need  to  be 
deducted  before  adding  U.S.  packing 
expenses. 

Department's  Position:  We  agree,  and 
have  corrected  this  error  in  these  final 
results  of  review. 

Comment  9:  Petitioners  cite  to  page 
two  of  the  Department's  March  14, 1995, 
preliminary  results  analysis 
memorandimi  to  argue  that  the 
Department  erred  by  excluding  a  line 
item  called  "HM  Taxes"  from 
Eletrosilex's  CV.  The  line  item  in 
question,  petitioners  believe,  represents 
Eletrosilex's  Program  of  Social 
Integration  (PIS),  Social  Investment 
Fund  (FINSOOAL),  and  IndustriaHzed 
Products  (IPI).  taxes.  Petitioners  argue 
that  these  taxes  must  be  included  in  CV 
since  they  are  not  remitted  or  refunded 
upon  exportation  of  the  merchandise. 
The  statutory  authority  they  cite  to 
support  their  argument  is  section 
773(e)(1)(A)  of  the  Tariff  Act,  which 
provides  that: 

the  constructed  value  of  imported 
merchandise  shall  be  the  sum  of  *  *  *  the 
cost  of  material  (exclusive  of  any  internal  tax 
applicable  in  the  country  of  exportation 
directly  to  such  materials  of  their  disposition, 
but  remitted  or  refunded  upon  the 
exportation  of  the  article  in  the  production  of 
which  such  materials  are  used  •  *  • 
(emphasis  added) 
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Eletrosilix  argues  that  petitioners' 
argiunent  is  flawed  because  page  two  of 
the  preliminary  results  analysis  memo 
to  which  petitioners  dte  refers  not  to 
CV,  but  to  Ae  calculation  of  Net  Home 
Market  Price. 

Department's  Position:  Eletrosilix  is 
correct  that  page  two  of  the  preliminary 
results  analysis  memorandiun  concerns 
Net  Home  Market  Price,  and  not  CV. 
However,  we  believe  petitioners 
intended  to  reference  page  five  of  the 
analysis  memorandum,  where  we  stated 
that  in  our  computation  of  CV,  we 
subtracted  from  COM  the  field  "HM 
taxes." 

Petitioners  are  correct  that,  in 
accordance  with  section  773(e)(1)(A)  of 
the  Tariff  Act,  internal  taxes  should  be 
included  in  CV  if  they  are  not  remitted 
or  refunded  upon  exportation  of  the 
merchandise.  After  publishing  the 
preliminary  results  of  review,  we 
solicited  information  from  all 
respondents  in  this  review  regarding 
their  tax  payments.  Eletrosilex  stated 
that  its  PIS  and  FINSOCIAL  (currently 
known  as  COFINS)  taxes  are  already 
included  in  its  reported  direct  materials 
costs  (See  Eletrosilex's  September  6. 
1995,  submission,  p.  4)  Furthermore,  in 
these  final  results  of  review,  unlike  the 
preliminary  results  of  review,  we  have 
included  the  IPI  tax  (and  also  the  tax. on 
Circulation  of  Merchandise  (ICMS))  in 
the  calculation  of  CV  for  all  respondents 
because  these  taxes  are  not  remitted  or 
refunded  upon  export  of  silicon  metal. 
Because  section  773(e)(1)(A)  of  the 
Tariff  Act  does  not  accoimt  for  offisets  of 
taxes  (»aid  due  to  home  market  sales,  we 
did  not  account  for  the  reimbursement 
to  the  respondents  of  ICMS  and  IPI  taxes 
due  to  home  market  sales  of  silicon 
metal.  The  experience  with  regard  to 
home  market  sales  is  irrelevant  to  the 
tax  burden  borne  by  the  silicon  metal 
exported  to  the  U.S.  Therefore,  in  these 
final  results  of  review,  all  of  the  taxes 
Eletrosilex  paid  on  its  purchases  of 
inputs  for  the  production  of  silicon 
metal  are  included  in  CV. 

In  adopting  this  methodology,  we  are 
using  the  methodology  applied  in  the 
less-than-fair-value  (LTFV)  investigation 
of  this  case  [See  Silicon  Metal  Final 
Determination  at  26984).  We  believe 
this  methodology  more  strictly  accords 
with  the  language  of  section  773(e)(1)(A) 
of  the  Tariff  Act  than  does  the 
methodology  used  in  the  preliminary 
results  of  this  review. 

Comment  10:  Petitioners  argue  that 
the  Department  erred  by  calculating 
Eletrosilex's  net  financial  expenses  from 
information  contained  in  Eletrosilex's 
financial  statements.  Petitioners  argue 
that  the  financial  statements  are 
unreliable  for  calculating  Eletrosilex's 


net  financial  expenses  for  antidimiping 
purposes  because  they  include  both 
long  and  short-term  interest  income, 
whereas  the  Department's  practice  is  to 
offset  interest  expenses  by  only  short- 
term  interest  income.  Furthermore, 
petitioners  note  that  in  response  to 
further  questioning  by  the  Department. 
Eletrosilex  reported  monthly  total 
interest  income  rather  than  only  short- 
term  interest  income.  Petitioners  argue 
that  the  Department  should,  therefore, 
make  no  offset  to  Eletrosilex's  short- 
term  interest  expense. 

Eletrosilex  argues  that  it  had  no  long- 
term  interest  income  during  the  POR, 
and  that  all  of  its  interest  income  was 
fitjm  short-term  investments.  Therefore, 
Eletrosilex  argues,  the  Department 
properly  subtracted  all  of  its  reported 
interest  income  from  interest  expenses 
in  determining  its  net  interest  expenses. 
Department's  Position:  We  agree  with 
the  respondent.  During  verification,  we 
traced  financial  receipts  to  source 
documentation  to  confirm  that 
Eletrosilex's  audited  interest  income 
figure  was  derived  from  only  short-term 
investments  (cost  verification  exhibit 
12).  We  noted  no  discrepancies. 
Therefore,  in  these  final  results  of 
review,  as  in  the  preliminary  results  of 
review,  we  allowed  Eletrosilex  to  offset 
financing  costs  by  the  reported  interest 
income. 

Comment  11:  Petitioners  argue  that 
the  Department  incorrectly  calculated 
Eletrosilex's  cost  of  overhauling  one  of 
its  furnaces.  Petitioners  argue  that  the 
Department's  calculation,  which 
allocated  costs  equally  to  all  months  of 
the  POR  and  applied  each  month's 
inflation  rate  to  those  costs,  fails  to 
account  for  the  compounding  effect  of 
inflation.  However,  petitioners  claim 
that  the  Department  properly  rejected 
Eletrosilex's  September  1992  projected 
costs.  Petitioners  argue  that  using 
projected  figures  would  violate  the 
Department's  practice  of  calculating 
replacement  costs  based  on  actual 
figures. 

Eletrosilex  argues  that  the  use  of 
compounded  inflation  rates  by  the 
Department  is  discretionary. 
Furthermore,  it  argues  that  the  merits  of 
using  compounded  inflation  rates 
should  be  weighed  against  Eletrosilex's 
argument  that  the  maintenance  costs 
should.be  allocated  over  a  longer  period 
of  time,  not  less  than  three  years. 
because  the  furnace  breakdown  was  a 
highly  aberrational  event.  Eletrosilex 
also  contends  that  the  Department  erred 
in  using  the  actual  production  volume 
in  the  COP/CV  calculations  for  the 
month  of  September  1992,  and  argues 
that  the  Department  should  instead  use 
Eletrosilex's  projected  output. 


Department's  Position:  We  agree  with 
petitioners.  First,  the  petitioners  are 
correct  in  arguing  that  COP/CV  data 
should  be  based  upon  actual  results  and 
not  projections.  See  Final  Determination 
of  Sales  at  less  Than  Fair  Value:  Oil 
Country  Tubular  Goods  from  Austria,  60 
FR  33551, 33557  (June  28.  1995). 
Therefore,  in  these  final  results  of 
review,  as  in  the  preliminary  results  of 
review,  the  Department  used  actual 
production  tons  and  not  projected 
results  to  obtain  Eletrosilex's  actual  per- 
ton  costs  for  September  1992.  Second, 
we  amortized  Eletrosilex's  shut  down 
costs  over  the  POR  since  the  repairs 
benefited  production  during  this  period. 
We  are  rejecting  Eletrosilex's  three  year 
amortization  period  because  the  longer 
time  period  is  unsupported  by  facts  on 
the  record.  Additionally,  we  discussed 
the  POR  amortization  period  with 
company  officials  at  verification.  At  that 
time,  company  officials  agreed  with  the 
suggested  period  and  did  not  offer  any 
alternate  amortization  periods  [see 
October  5. 1994,  cost  verification  report, 
p.  5).  Third,  we  have  adjusted  our 
calculation  to  account  for  the 
compounding  effects  of  inflation. 

Comment  12:  Petitioners  argue  that 
the  Department  double-counted 
Eletrosilex's  claimed  duty  drawback  for 
ICMS  and  IPI  taxes  paid  on  imported 
electrodes  by  adding  the  duty  drawback 
adjustment  to  USP.  but  also  excluding 
ICMS  and  IPI  taxes  from  CV.  They  argue 
that  the  Department's  practice  has  been 
to  perform  its  calculation  in  such  a  way 
that  double-coimting  does  not  occur.  In 
support  of  their  view,  petitioners  cite 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Mechanical  Transfer 
Presses  from  Japan,  55  FR  335.  343 
(January  4. 1990).  in  which  the 
Department  said  that  if  duty  drawback 
is  "not  included  in  the  materials  costs 
in  the  calculation  of  COM  (cost  of 
manufacture),  the  Department  (adds) 
these  uncollected  duties  to  the  CV." 

Eletrosilex  argues  that  it  does  not 
include  ICMS  and  IPI  taxes  in  its  COM 
because  they  are  not  costs  to  Eletrosilex. 
Rather,  because  they  are  value-added 
taxes,  their  cost  is  passed  along  to  the 
next  user.  Therefore,  Eletrosilex  argues, 
the  Department  should  not  consider 
these  taxes  in  its  calculation  of  CV. 
Furthermore.  Eletrosilex  argues,  it  is  tht 
Department's  practice,  in  accordance 
with  section  773(e)(1)(a)  of  the  Tariff 
Act.  not  to  include  in  CV  any  internal 
tax  which  is  remitted  or  refimded  upon 
exportation  of  the  product  in  which  the 
materia]  is  used.  Eletrosilex  states  that 
because  more  than  87  percent  of  their 
product  is  exported,  nearly  all  of  the  tax 
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would  be  lexcluded  from  the  CV 
calculation  under  any  circumstances. 

Department's  Position:  We  agree  with 
petitionei^.  Eletrosilex's  argimient  with 
respect  to|section  773(e)(lKa)  of  the 
Tariff  Act|is  not  valid  because  the  duty 
drawback  law  applicable  to  Eletrosilex 
suspends  the  payment  of  ICMS  and  IP! 
taxes  that  Would  ordinarily  be  due  upon 
importation  of  electrodes.  Therefore, 
because  the  ICMS  and  IPI  taxes  are 
suspended,  we  cannot  conclude  that 
they  are  already  included  in  the  COM  or 
the  tax  pairoents  that  Eletrosilex  has 
reported.  Thus,  in  order  to  make  an 
"apples-tcMpples"  comparison  between 
USP  And  CV.  we  need  to  add  to  CV  the 
full  amouft  of  the  duty  drawback  that 
we  added  to  USP  in  accordance  with 
.  section  77fc(d)(l)(B)  of  the  Tariff  Act. 
We  have  done  so  in  these  final  results 
of  review.  | 

Comment  13:  Petitioners  argue  that 
the  Department  used  an  incorrect 
exchange  »ate  in  converting  five  of 
Eletrosile^d's  U.S.  selling  and  movement 
charges  frtjm  cruzeiros  to  U.S.  dollars. 
They  argu#  that  the  Department  should 
use  a  devalued  exchange  rate  because 
Eletrosile}^  reported  its  charges  in 
devalued  cjruzeiros. 
Eletrosilex  argues  that  the 

Ktitioners's  argument  is  confused 
cause  the  Department  used  the 
exchange  rpte  which  petitioners,  in  their 
case  brief,  fcrgued  should  be  used,  i.e., 
the  exchanjge  rate  of  the  month  of 
shipment,  j 

Departmpnt's  Position:  We  agree  with 
Eletrosilexj  Our  standard  methodology 
in  reviews  jinvolving  hyperinflationary 
economiesjis  to  convert  U.S.  movement 
expenses  using  the  exchange  rate  in 
effect  on  the  date  the  costs  were 
incurred.  We  employ  this  methodology 
to  avoid  creating  dumping  margins  that 
result  onlyjfrom  the  rapid  depreciation 
of  a  local  ctirrency  during  the  interval 
between  the  month  of  sale  and  the 
month  of  s|iipment.  See  Steel  Wheels 
from  Brazil  Final  Determination  of 
Sales  at  Leis  than  Fair  Value.  54  FR 
21456,  214^9  (May  18. 1989)  [Steel 
Wheels).  Tl^us,  in  these  final  results  of 
review,  as  ii  the  preliminary  results  of 
review,  we  have  converted  Eletrosilex's 
U.S.  export! costs  into  U.S.  dollars  using 
the  monthlir  exchange  rate  in  effect 
during  the  month  of  shipment. 

Comment  14:  Petitioners  argue  that 
the  Department  erred  by  comparing 
Eletrosilex's  U.S.  prices  inclusive  of 
ICMS  tax  tc|  a  CV  exclusive  of  ICMS  tax. 
By  doing  so.  the  Department  failed  to 
make  an  "applies-to-apples" 
comparisoq.  Moreover,  they  aigue  that 
section  772(d)(2)  of  the  Tariff  Act  states 
that  the  USf*  shall  be  reduced  by  "any 
additional  (tosts  and  charges  *  *  * 


incident  to  bringing  the  merchandise 
•  •  *  the  United  States"  and  by  "any 
export  tax  *  *  "or  other  charge 
imposed  by  the  coimtry  of  exportation 
on  the  exportation  of  the  merchandise  to 
the  United  States  •  •  *••  if  included  in 
the  price  of  the  merchandise.  Therefore, 
petitioners  argue  that  the  Department 
should  subti^ct  from  Eletrosilex's  USP 
the  ICMS  taxes  that  were  included  in 
the  reported  gross  prices. 

Eletrosilex  argues  that  the  ICMS  tax  is 
applied  to  the  sale  of  semi- 
industriahzed  products,  such  as  silicon 
metal,  and  the  law  specifically  excludes 
any  waiver  of  the  tax  upon  exportation. 
Therefore.  Eletrosilex  argues,  the  ICMS 
tax  is  not  an  export  tax  and  is,  therefore, 
properly  included  in  the  calculation  of 
USP. 

Department's  Position:  We  disagree 
with  petitioners  that  the  ICMS  tax  is  an 
export  tax  or  other  charge  imposed  on 
the  exportation  of  the  merchandise  to 
the  United  States  as  defined  in  section 
772(d)(2)  of  the  Act.  The  ICMS  tax  is 
imposed  upon  all  sales  of  this  product, 
regardless  of  the  market  to  which  it  is 
destined.  Since  the  tax  is  not  levied 
solely  upon  exported  merchandise,  it 
does  not  constitute  an  export  tax  and 
cannot  be  subtracted  from  the  USP  of 
the  merchandise  under  section 
772(d)(2).  However,  the  Department  has 
concluded  that  the  ICMS  tax  must  be 
added  to  the  constructed  value  (CV)  of 
the  product.  Section  773(e)(1)(A)  of  the 
Act  requires  the  deduction  from  CV  of 
any  internal  tax  appUcable  directly  to 
material  inputs  or  tiieir  disposition 
which  has  been  rebated  or  not  collected 
upon  exportation.  For  Eletrosilex,  this 
tax  was  collected  upon  exportation,  but 
not  rebated.  Thus,  the  tax  must  be 
added  to  the  CV  to  properly  reflect  the 
true  costs  and  expenses  borne  by  the 
product. 

Comment  15:  Petitioners  argue  that 
the  Department  used  an  incorrect 
exchange  rate  in  converting  three  of 
CBCC's  U.S.  movement  charges  firom 
cruzeiros  to  U.S.  dollars.  They  argue 
that  the  Department  should  use  a 
devalued  exchange  rate  because  CBCC 
reported  its  charges  in  devalued 
cruzeiros. 

CBCC  argues  that  the  petitioners'  only 
argument  for  using  an  artificially- 
determined  rate  rather  than  the  true  and 
real  rate  in  effect  on  the  date  the 
expense  was  inoured  is  that  it  results 
in  a  very  small  increase  in  the  expense 
in  dollars.  The  Department  was  correct, 
CBCC  argues,  to  seek  a  calculation  of 
values  based  on  the  prevailing  and 
correct  economic  indices  in  effect  at  the 
time  of  the  transaction. 

Department's  Position:  Our  standard 
methodology  in  reviews  involving 


hyperinflationary  economies  is  to 
convert  U.S.  movement  expenses  using 
the  exchange  rate  in  effect  on  the  date 
the  costs  were  incurred.  We  employ  this 
methodology  to  avoid  creating  dumping 
margins  that  result  only  from  the  rapid 
depreciation  of  a  local  currency  during 
the  interval  between  the  month  of  sale 
and  the  month  of  shipment.  (See 
Department's  Position  to  comment  13.) 
Thus,  in  these  final  results  of  review  we 
have  converted  CBCC's  U.S.  export  costs 
into  U.S.  dollars  using  the  monthly 
exchange  rate  in  effect  during  the  month 
of  shipment.  We  intended  to  employ 
this  methodology  for  all  U.S.  movement 
expenses  in  the  preliminary  results. 
However,  in  our  review  of  the  computer 
programs  used  for  the  preliminary 
results,  we  determined  that  for 
warehousing  we  used  the  exchange  rate 
during  the  month  of  sale.  We  have 
corrected  this  error  in  these  final  results 
of  review. 

Comment  16:  Petitioners  argue  that 
the  Department  erred  by  deducting 
CBCC's  home  market  packing  exp&nses 
from  CBCC's  CV  before  adding  U.S. 
packing  expenses  to  CBCC's  CV.  They 
argue  that  CBCC's  CV  did  not  include 
home  market  packing  expenses  and, 
therefore,  they  did  not  need  to  be 
deducted  before  adding  U.S.  packing 
expenses. 

Department's  Position:  We  agree,  and 
h^ve  corrected  this  error  in  these  final 
results  of  review. 

Comment  1 7:  Petitioners  argue  that 
the  Department  erred  by  using  the 
incorrect  indirect  selling  expenses  in  its 
calculation  of  CBCC's  CV.  The 
Department's  preliminary  results 
analysis  memorandum  for  CBCC  states 
that  the  Department  used  the  indirect 
selling  expenses  CBCC  submitted  in  its 
March  22, 1994,  submission.  Petitioners 
allege  that,  in  reaUty.  the  Department 
used  the  indirect  selling  expenses 
submitted  by  CBCC  in  its  March  17, 
1994,  submission. 

Department's  Position:  We  disagree. 
Upon  review  of  the  computer  program 
used  to  calculate  the  preliminary  results 
of  review,  we  have  determined  tiiat  we 
used  the  indirect  selUng  expenses  that 
CBCC  reported  in  exhibit  9  of  its  March 
22, 1994,  submission. 

Comment  18:  Minasligas  argues  that 
the  Department  erred  in  its  method  of 
calculating  an  ICMS  tax  rate  to  be 
appUed  to  its  USP.  According  to 
Minasligas,  the  Department's  method 
was  to  calculate  an  average  rate  based 
on  home  market  sales  prices  for  the 
entire  POR.  and  to  then  deduct  from 
that  rate  the  ICMS  tax  payable  on 
exports.  Minasligas  contends  that  this 
method  is  flawed  in  two  ways.  First,  it 
is  distortive  in  a  hyperinflationary 
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economy  such  as  Brazil's  because  it 
biases  the  result  in  favor  of  sales  that 
occur  later  in  the  POR.  A  more  accurate 
method,  Minasligas  argues,  is  to  perform 
the  calculation  on  a  monthly  basis. 
Second,  Minasligas  argues  that  the 
method  is  flawed  because  Minasligas  is 
exempt  from  paying  ICMS  tax  on  its 
exports  which  is  evident  in  the 
information  on  the  record  of  this  review. 
Thus,  the  Department  should  not  have 
made  a  deduction  from  the  calculated 
ICMS  tax  rate  for  any  ICMS  tax  allegedly 
due  on  exports. 

Petitioners  comment  that  the 
Department  used  the  wrong  set  of  home 
market  sales  in  calculating  Minasligas' 
FMV  (see  comments  3  and  4  above). 
Thus,  any  recalculation  of  the  ICMS  tax 
rate  that  the  Department  performs 
should  be  based  on  the  correct  set  of 
sales. 

Department's  Position:  In  these  final 
results  of  review,  we  have  not 
calculated  a  tax  rate  to  be  appUed  to 
USP.  Rather,  as  discussed  under  the 
"Consumption  Tax"  section  of  this 
notice,  where  we  have  made  price-to- 
price  comparisons,  we  have  added  to 
U.S.  price  the  absolute  amount  of  tax 
charged  in  the  home  market.  Moreover, 
because  Brazil  had  a  hyperinflationary 
economy  during  the  period  of  review, 
we  have  calculated  the  absolute  amount 
of  tax  on  a  monthly  basis,  rather  than  an 
annual  basis,  in  order  to  avoid 
distortion  resulting  from  hyperinflation. 
Finally,  we  agree  with  Minasligas  that 
evidence  on  the  record  indicates  that 
Minasligas'  export  customers  were  not 
charged  ICMS  tax.  In  the  preliminary 
results  we  made  a  deduction  from  the 
home  market  tax  rate  that  we  applied  to 
iha  U.S.  price  because  we  mistakenly 
believed  that  Minasligas  paid  ICMS  tax 
on  its  exports.  In  these  final  results  of 
review,  we  have  added  to  Minasligas's 
U.S.  selling  price  the  absolute  amount  of 
tax  without  making  any  deductions. 

We  disagree  with  petitioners' 
argument  that  we  based  FMV  on  the 
wrong  set  of  sales.  See  the  Department's 
Position  to  comments  3  and  4. 

Comment  1 9:  Minasligas  argues  that 
the  Department  erred  in  including 
inventory  carrying  costs  in  its 
computation  of  CV.  It  argues  that  it  is 
the  Department's  longstanding  practice 
to  exclude  inventory  carrying  costs  from 
the  computation  of  CV  when  all  of  the 
U.S.  sales  were  purchase  price 
transactions,  as  is  the  case  here.  (See 
Notice  of  Amended  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Ferrosilicon  from  Brazil;  59  FR  8598, 
8599  (February  23. 1994).)  Thus, 
Minasligas  argues  that  if  the  Department 
resorts  to  CV  in  the  final  results  of 
review,  inventory  carrying  costs  should 


be  removed  from  the  computation  of 
CV. 

Department's  Position:  This  issue  is 
moot  with  respect  to  Minasligas  because 
we  did  not  use  CV  as  the  basis  of  FMV 
for  MinasUgas  in  these  final  results. 

Comment  20.  Minasligas  argues  that 
the  Department  en-ed  in  its  computation 
of  CV  by  not  removing  its  inland  freight 
costs  from  the  direct  selling  expenses 
before  calculating  profit.  The  effect  of 
this  error,  Minasligas  argues,  is  to 
increase  profit  by  8  percent  of  the 
amount  of  inland  freight. 

Department's  Position:  This  issue  is 
moot  with  respect  to  Minasligas  because 
we  did  not  use  CV  as.the  basis  of  FMV 
for  Minasligas  in  these  final  results. 

Comment  21:  RIMA  argues  that  the 
Department  erred  in  calculating  an 
arm's-length  price  for  the  cost  of  RIMA's 
self-produced  charcoal  by  using  the 
April  1993  cost  as  the  basis  for 
calculating  a  write-up  for  the  entire 
POR.  It  argues  that  there  is  no  reasons 
to  take  an  arbitrarily  chosen  month  and 
apply  it  across  a  year's  worth  of  data 
where,  as  here,  data  exist  for  each 
month  of  the  POR,  and  the  calculation 
is  relatively  simple. 

Petitioners  argue  that  RIMA  is 
incorrect  in  stating  that  sufficient 
information  is  on  the  record  to  enable 
the  E)epaitment  to  calculate  an  adjusted 
charcoal  cost  for  each  month  of  the 
POR.  Specifically,  RIMA  did  not  submit 
information  on  the  quantity  of  charcoal 
purchased  each  month  from  related  and 
unrelated  suppliers.  Therefore, 
petitioners  argue  that  in  the  final  results 
of  review  the  Department  should  base 
its  adjustnient  for  charcoal  cost  on  the 
information  submitted  by  RIMA  for 
April  1993,  as  it  did  in  the  preliminary 
results  of  review.  The  petitioners  also 
contend  that  the  Department  should 
increase  the  cost  of  quartz  to  account  for 
wastage. 

Department's  Position:  We  agree  with 
I>etitioners  that  our  charcoal  adjustment 
used  in  the  preliminary  results  of 
review  is  appropriate.  RIMA  obtained 
charcoal  from  unrelated  suppliers, 
related  suppliers,  and  company-owned 
plantations.  At  verification,  RIMA  did 
not  provide  information  to  support  its 
claim  for  costs  incurred  for  self- 
produced  charcoal  and  for  costs 
incurred  for  charcoal  acquired  from 
related  suppliers.  Instead,  RIMA 
suggested  that  the  Department  value  all 
charcoal  consumed  during  the  POR 
using  the  replacement  cost  of  monthly 
purchases  firom  related  suppliers. 
Therefore,  as  representational  figures  in 
this  case,  we  used  the  relative  quantity 
and  value  of  charcoal  purchased  fit>m 
related  and  unrelated  suppliers  during 
the  month  of  April  1993  as  BIA  to 


increase  charcoal  costs  (see  cost 
verification  exhibit  15).  Furthermore, 
we  reviewed  the  information  on  the 
record  and  not  that  RIMA  reported 
monthly  per-unit  prices  of  charcoal  in 
its  submitted  inventory  holding  gain 
and  loss  calculation,  but  did  not  submit 
information  on  the  quantity  of  charcoal 
purchased  from  related  and  unrelated 
suppliers  (see  most  verification  exhibit 
13).  Therefore,  contrary  to  RIMA's 
statement,  the  Department  could  not 
calculate  monthly  charcoal  adjustments 
for  any  month  other  than  April  1993. 

As  for  the  petitioners'  concern  about 
waste,  in  these  final  results  of  review  we 
have  increased  RIMA's  quartz  quantity 
based  on  the  waste  factor  provided  by 
RIMA  officials  at  verification.  (See  cost 
verification  report,  p.  3.) 

Comment  22:  RIMA  states  that  there 
is  a  discrepancy  between  the  cost 
spreadsheet  from  the  preliminary  results 
analysis  memorandum  and  the 
computer  printout  that  calculated  the 
margins.  It  claims  that  the  COM  in  the 
computer  printout  is  approximately  ten  ' 
percent  higher  than  the  spreadsheet. 
RIMA  argues  that  this  error  should  be 
corrected  in  the  final  results. 

Department's  Position:  In  its  case 
brief,  RIMA  cited  to  no  specific  numbers 
in  the  computer  program  that  vary  from 
the  COP  spreadsheet.  Nevertheless,  we 
have  extensively  reviewed  the  computer 
program  used  to  calculate  the  margins 
for  the  preliminary  results  for  any 
possible  errors  with  regard  to  COM,  and 
we  have  found  none.  We  believe  that 
RIMA's  confusion  may  be  due  to  the  fact 
that  the  variable  COM  on  the  computer 
output  pages  labeled  "Constructed 
Value  Profit"  of  the  margin  calculation 
program  is  the  COM  of  the  month  of 
payment,  rather  than  the  COM  of  the 
month  of  sale. 

Comment  23:  RIMA  argues  that  the 
Department  erred  by  not  making  an 
adjustment  for  inventory  holding  gains 
and  losses.  It  states  that  this  adjustment 
is  necessary  in  order  to  account  for 
short-term  inventory  gains  that  accrue 
when  using  a  replacement  cost 
accoimting  system,  as  was  done  in  this 
administrative  review.  Furthermore, 
RIMA  argues  that  it  is  not  clear  from  the 
decision  memorandum  what  the 
perceived  defect  is  in  the  inventory 
holding  figures  that  RIMA  reported. 
RIMA  speculates  that  the  apparent 
problem  is  that  the  Department  has 
changed  methodologies  between  the 
original  investigation  and  this  review. 
RIMA  claims  that  the  Department 
cannot  ask  for  data,  verify  the  data,  and 
then  use  a  methodology  that  does  not 
use  the  data. 

Petitioners  argue  that  the  Department 
correctly  rejected  RIMA's  inventory 
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holding  gain  and  loss  calculation 
because  RIMA  had  foiled  to  follow  the 
Defwrtmenjl's  methodology  for 
calculatinfl  inventory  holding  gains  and 
losses  in  a  nyperinflationary  economy. 
PetitionersiCite  the  Department's 
preliminary  results  analysis 
memorandum  (p.  7)  to  document  that 
the  Depart]|ient  determined  that  RIMA 
had  failed  to  pro{>erly  layer  the 
inventory  and  to  value  it  at  the 
production  cost  for  each  month.  Thus, 
petitioners  argue,  the  Department's  basis 
for  rejecting  RIMA's  calculation  was  not 
because  the  Department  had  changed 
methodologies.  Petitioners  further  argue 
that  because  RIMA  submitted  inaccurate 
infonnatioQ,  the  Department  is  required 
not  only  to  reject  R^lA's  inventory 
carrying  gains/losses  calculation,  but  to 
resort  to  BIA  for  RIMA's  inventory 
holding  gains  and  losses. 

Department's  Position:  We  reviewed 
RIMA's  inventory  gains  and  losses 
calculation  and  found  certain 
inconsistencies  which  render  that 
calculation  unacceptable.  In  its 
calculation,  RIMA  failed  to  follow  our 
instructions  to  layer  inventory  by 
month,  and, identify  when  the  finished 
goods  and  direct  materials  were 
produced  or  purchased  (See  question 
C.5  of  the  questionnaire  and  cost 
verification  exhibit  13).  RIMA  cannot 
shift  the  burden  of  correcting  the 
calculation  ^o  the  Department  when,  as 
here,  doing  so  would  require  substantial 
inventory  identification  and  the 
performance  of  numerous  recalculation. 
(See,  e.g.,  Chinsung  Indus,  Co.,  Ltd.  v. 
United  Statks,  705  F.  Supp.  598 
(February  7, 1989.)  Thus,  we  have 
denied  RIMA  an  adjustment  for 
inventory  carrying  gains/losses. 
Furthermore,  we  do  not  agree  with 
petitioners  that  we  must  use  BIA.  There 
is  no  legal  ot  policy  precedent  which 
requires  thejDepartment  to  resort  to  BIA 
when  we  dekiy  an  adjustment  that  a 
respondent  failed  to  accurately  and 
adequately  substantiate. 

Comwent\24:  RIMA  argues  that  the 
Department  jdouble-counted  its  credit 
expenses  in  |the  cost  test  by  imputing 
them  to  cop  and  also  deducting  credit 
firom  the  hokie  market  price  compared 
to  COP.        I 

PetitonersI  argue  that,  contrary  to 
RIMA's  assertion,  the  Department  did 
not  reduce  qome  market  price  by  a 
credit  adjustment  prior  to  performing 
the  cost  test.  The  analysis  memorandum 
and  the  computer  program  used  to 
calculate  the  preliminary  results  of 
review  both  indicate,  petitioners'  argue, 
that  the  only  adjustment  the  Department 


made  to  the 


lome  market  price  before 


comparing  t  le  price  to  the  COP  of  the 


month  of  payment  is  that  for  the  ICMS 
tax. 

Department's  Position: We  agree  with 
petitioners.  In  the  preliminary  results  of 
review  we  made  no  deduction  of  credit, 
from  the  home  market  selling  price 
before  comparing  the  price  to  COP. 
Thus,  we  did  not  double-count  RIMA's 
credit  expenses. 

Comment  25:  CBCC  argues  that  the 
Department  erred  in  performing  the  cost 
test  when  it  applied  a  deflator  to  CBCC's 
home  market  selling  prices  before 
comparing  them  to  the  COP.  It  argues 
that  because  nothing  on  the  record 
defines  the  deflator  or  explains  its  use, 
it  should  be  removed  itom  the  computer 
program  because  its  use  was  not  in 
accordance  with  law. 

Department's  Position:  We  agree  in 
part.  In  the  preliminarj'  results  of  review 
we  compared  CBCC's  home  market 
selling  prices,  net  of  adjustments,  to  the 
•  COP  for  the  month  of  payment.  This 
information  was  contained  on  page  4  of 
the  preliminary  results  analysis 
memorandum  for  CBCC.  Inadvertently 
omitted  from  the  analysis  memorandum 
(but  included  in  the  analysis 
memoranda  for  other  respondents  in 
this  review)  was  the  explanation  that  for 
sales  with  payment  dates  after  the  FOR, 
we  performed  the  cost  test  by  comparing 
the  COP  of  the  last  month  of  the  review 
period  to  a  deflated  sales  price.  We  have 
followed  this  methodology  in  these  final 
results  of  review  as  we  did  in  the 
preliminary  results  of  review.  The 
specifics  of  how  we  calculated  the 
deflator  are  contained  in  the  final 
results  analysis  memorandum  for  CBCC. 
However,  in  the  computer  program  used 
to  calculate  the  preliminary  results  of 
review,  we  mistakenly  applied  the 
deflator  to  all  home  market  sales,  and 
not  just  those  with  payment  dates  after 
the  FOR.  We  have  corrected  this  error  in 
these  final  results  of  review. 

Comment  26:  CBCC  argues  that  the 
Department  erred  in  calculating  the 
direct  selling  expenses  used  in 
computing  its  COP/CV.  These  selling 
expenses  consist  of  three  elements: 
shipping,  warehousing,  and 
commission.  CBCC  states  that  the 
Department's  computation  of  shipping 
expenses  incorrectly  included  shipping 
expenses  for  all  products  that  CBCC 
produces,  and  not  just  silicon  metal. 
CBCC  argues  that  in  the  final  results,  the 
Depeirtment  should  allocate  shipping 
expenses  to  silicon  metal  based  on  the 
volume  of  silicon  metal  shipped  as  a 
percentage  of  shipments  of  all  products. 
With  respect  to  warehousing,  CBCC 
argues  that  it  inciirs  no  warehousing 
expenses  on  its  domestic  sales; 
therefore,  warehousing  should  not  be 
considered  a  home  market  direct  selling 


expense.  Furthermore,  in  the 
computation  of  CV,  warehousing 
expenses  (which  are  all  incurred  on 
exports)  are  already  included  in  the 
computation  of  the  foreign  unit  price  in 
dollars.  Thus,  by  also  including  them  in 
the  calculation  of  CV,  warehousing 
expenses  are  double-counted.  With 
respect  to  commissions,  CBCC  argues 
that  it  incurs  no  commission  in  the 
home  market  on  sales  of  silicon  metal, 
and  that,  therefore,  commissions  also 
should  not  be  included  as  direct  selling 
ex{>enses. 

Petitioners  argue  that  the  Department 
should  not  consider  the  arguments 
CBCC  has  set  forth  in  support  of  its 
position  because  they  are  untimely  and 
unsupported.  The  antidumping 
questionnaire  to  which  CBCC 
responded,  petitioners  state,  requests 
CBCC  to  report  selling  expenses 
"associated  with  the  same  general  class 
or  kind  of  merchandise  sold  in  the  home 
market/third  country."  The  argimients 
in  CBCC's  case  brief,  which  CBCC  failed 
to  supply  in  its  questionnaire  response 
are,  according  to  petitioners,  based  on 
untimely  information  which  the 
Department  is  obliged  under  its 
regulations  not  to  consider.  Moreover, 
petitioners  argue  that  CBCC's  proposed 
methodology  for  reducing  shipping 
costs  is  flawed  because  it  is  based  on 
quantities  produced,  and  not  on 
quantities  sold. 

Department's  Position:  We  have 
reviewed  the  record  of  this  proceeding 
and  determined  that  the  information 
CBCC  submitted  in  its  case  brief  is  not 
new  information.  Contrary  to 
petitioners'  assertions,  CBCC  did 
provide  this  information  in  its 
November  1, 1993.  questionnaire 
response  (pp.  8,  9,  23,  and  exhibit  11). 
We  agree  with  CBCC  that  because  it 
incurs  no  warehousing  expenses  on 
sales  of  silicon  metal  in  the  home 
market  and  pays  no  commissions  in  the 
home  market,  these  expenses  should  not 
be  included  in  its  COP/CV  for  silicon 
metal.  Because  we  have  removed 
warehousing  expenses  torn  COP/CV,  - 
they  are  not  double-counted  in  these 
final  results  of  review.  Furthermore,  the 
Department  does  not  treat  shipping 
expenses  as  direct  selling  expenses.  See 
Color  Televisions  Receivers  from  the 
Republic  of  Korea;  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  55  FR  26225,  26230  (June  27, 
1990),  where  we  stated  that  inland 
freight  was  a  movement  expense,  and 
not  part  of  selling,  general,  and 
administrative  expense.  Therefore, 
because  CBCC  incurred  no  direct  selling 
expenses  on  its  home  market  sales  of 
silicon  metal,  we  have  removed  the 
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selling  expense  category  £rom  the 
calculation  of  COP/CV. 

Comment  27:  CBCC  argues  that  the 
Department  incorrectly  calculated 
CBCX]'s  general  and  administrative 
(G&A)  expenses.  It  states  that,  in  the 
preliminary  results,  the  Department 
divided  the  financial  statement  G&A  by 
the  financial  statement  cost  of  goods 
sold  (both  of  which  were  calculated  on 
a  historical  cost  basis),  and  multiplied 
the  resulting  percentage  by  the 
replacement  cost  COM  for  each  month. 
CBCC  states  that  this  methodology  was 
exphdtly  found  deficient  by  the  GIT  on 
an  appeal  of  the  initial  investigation  in 
this  case.  There.  CBCC  states,  the  CIT 
remanded  the  case  to  the  Department 
and  directed  it  to  use  a  consistent 
criterion.  As  a  result,  the  percentage  or 
ratio  of  G&A  expenses  to  historical  cost 
in  the  financial  statement  had  to  be 
applied  to  the  historical  cost  of  sificon 
metal  in  each  respective  month  of  the 
POR.  CBCC  argues  that  the  Department 
should  do  the  same  in  this  review. 

Petitioners  argue  that  the  CTT  decision 
relied  upon  by  CBCC  has  been  vacated 
by  the  U.S.  Court  of  Appeals  for  the 
Federal  Qrcuit  (CAFC).  (See  Camargo 
Correa  Metais,  S.A.  v.  United  States,  52 
F.3d  1040  (Fed.  Cir.  April  17, 1995).)  As 
a  result,  petitioners  argue,  CBCC's 
argument  should  be  rejected,  and  the 
Department  should  calculate  monthly 
G&A  and  financial  expenses  for  all 
respondents  based  on  replacement  COM 
in  accordance  with  its  long-established 
practice  prior  to  the  CTT  decision  relied 
upon  by  CBCC. 

Department's  Position:  We  agree,  in 
part,  with  both  the  respondent  and  the 
petitioners.  First,  the  petitioner  is 
current  that  the  CTT  decision  has  been 
vacated  by  the  CAFC.  Therefore,  we 
could  calculate  monthly  C&A  and 
financial  expenses  for  all  respondents 
based  on  replacement  COM  in 
accordance  with  our  establishment 
practice  prior  to  the  CIT  decision. 
However,  CBCC  correctly  points  out  that 
this  methodology  does  not  use  a 
consistent  criterion.  Therefore,  we 
recalculated  CBCC's  G&A  factor  on  a 
replacement  cost  basis.  We  readjusted 
CBCC's  G&A  factor  on  a  company-v«de 
annual  basis  by  indexing  CBCC's 
submitted  monthly  nominal  G&A  and 
cost  of  sales  figures.  The  purpose  of 
indexing  the  respondent's  monthly 
figures  is  to  obtain  values  at  a  uniform 
price  level  because  the  simple  addition 
of  monthly  nominal  values  during  a 
period  of  high  inflation  would  yield  a 
meaningless  result.  We  then  divided  the 
indexed  G&A  figure  by  the  indexed  cost 
of  sales  figure  to  derive  the  company's 
annual  G&A  factor  on  a  replacement 
cost  basis.  We  then  multipUed  this 


fiactorby  the  monthly  replacement 
COM.  For  these  final  results,  the 
Department  used  this  method  to 
calculate  G&A  factors  for  all 
respondents  except  Electrosilex  because 
it  submitted  a  constant  purchasing 
power,  audited  financial  statement.  . 

Comment  28:  CBCC  argues  that  the 
Department  double-counted  its  credit 
expenses  by  imputing  them  to  COP  and 
also  deducting  credit  from  the  home 
market  price  compared  to  COP. 

Petitioners  argue  that,  contrary  to 
CBCC's  assertion,  the  Department  did 
not  reduce  home  market  price  by  a 
credit  adjustment  prior  to  performing 
the  cost  test.  The  analysis  memorandum 
and  the  computer  program  used  to 
calculate  the  preliminary  results  of 
review  both  indicate,  petitioners  argue, 
that  the  only  adjustment  the  Department 
made  to  the  home  market  price  before 
comparing  the  price  to  the  COP  for  the 
month  of  payment  is  that  for  the  ICMS 
tax. 

Department's  Position:  We  agree  with 
petitioners.  In  the  preliminary  results  of 
review  we  made  no  deduction  of  credit 
fit>m  the  home  market  selling  price 
before  comparing  the  price  to  COP. 
Thus,  we  did  not  double-count  CBCC's 
credit  expenses. 

Comment  29:  CBCC  argues  that  the 
Department  incorrectly  calculated 
CBCC's  financial  expenses  by  using  ^an 
interest  factor  based  on  historical  cost 
multipUed  by  the  monthly  replacement 
COM.  CBCC  contends  that  this  method 
is  contrary  to  the  CTT  decision  in  the 
initial  investigation  of  this  case.  CBCC 
also  argues  that  the  Department  should 
not  consolidate  CBCC's  financial 
expenses  with  those  of  its  parent 
company,  Solvay  do  Brasil  (Slovay), 
because  CBCC  incurred  no  financial 
expense  during  1992  and  1993. 
Furthermore,  CBCC  states  that  Slovay's 
financial  expenses  do  not  relate  to  the 
production  of  silicon  metal. 

The  petitioners  contend  that  the 
Department's  interest  calculation  is 
permissible  since  the  CTT  ruling  was 
subsequently  vacated  by  the  CAFC. 
Furthermore,  the  p>etitioners  argue  that 
the  Department  correctly  consolidated 
the  financial  expense.  To  support  its 
argument  the  petitioners  cite  the  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  New  Minivans  from  Japan, 
57  FR  21937,  21946  (May  26, 1992),  in 
which  the  Department  said  its  practice 
"is  based  on  the  fact  that  the  group's 
parent,  primary  operating  company,  or 
other  controlling  entity,  because  of  its 
influential  ournership  interest,  has  the 
power  to  determine  the  capital  structure 
of  each  member  within  the  group."  The 
petitioners  also  cite  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 


Certain  Carbon  Steel  Butt-Weld  Pipe 
Fittings  from  Thailand.  57  FR  21065. 
21069  (May  18. 1992),  in  which  the 
Department  said  that  it  "is  the 
Department's  policy  to  combine  the 
financing  activities  of  a  parent  or 
subsidiary  when  the  parent  exercises 
control  over  the  subsidiary  (i.e.,  meets 
the  requirements  for  consolidation)." 
Therefore,  the  petitioners  argue  that 
consolidating  the  financial  statements  of 
CBCC  and  Solvay  is  justified  because 
Solvay  has  a  controlling  interest  in 
CBCC,  and  thus  has  the  power  to  decide 
the  composition  of  CBCC's  capital 
structure.  Finally,  the  petitioners 
believe  that  the  Department's  interest 
calculation  incorrectly  subtracted 
CBCC's  total  financial  revenue  iroia  its 
total  financial  expenses.  The  petitioners 
argue  that  the  correct  method  is  to 
subtract  only  the  short-term  interest 
income  from  CBCC's  financing  costs. 

Department's  Position:  We  disagree 
with  CBCC's  claim  that  its  interest  factor 
should  be  based  on  only  historical 
figures.  The  Department's  preferred 
methodology  is  to  calculate  CBCC's 
interest  factor  on  a  replacement  cost 
basis  (see  Department's  Position  to 
comment  27  for  details  on  this 
methodology).  However,  in  this  case  we 
do  not  have  the  necessary  information 
on  the  record  to  index  monthly  interest 
costs.  Therefore,  we  calculated  financial 
expenses  based  on  our  established 
practice  prior  to  the  CTT  decision 
because  it  is  still  a  viable  method  (see 
comment  27  for  details).  See  Silicon 
Metal  from  Brazil;  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  59  FR  42806  (August  19, 1994). 

Regarding  CBCC's  argument  that  we 
should  not  have  consolidated  the 
interest  expenses  of  CBCC  with  Solvay, 
we  agree  with  the  petitioners  that  CBCC 
should  report  interest  expenses  on  a 
consolidated  basis  regardless  of  what 
they  produce.  We  maintain  that  the  cost 
of  capital  is  fungible,  and  we  allocate  a 
proportional  share  of  interest  expenses 
to  all  goods  produced  by  a  respondent 
during  the  POR.  The  Department 
considers  financing  expenses  to  be  costs 
incurred  for  the  general  operations  of 
the  corporation.  We  recognize  the 
fungible  nature  of  a  corporation's 
invested  capital  resources,  including 
debt  and  equity,  and  we  do  not  allocate 
corporate  financing  expenses  to 
individual  divisions  of  a  corporation  on 
the  basis  of  sales  per  division.  Instead, 
we  allocate  the  interest  expense  related 
to  the  debt  portion  of  the  capitalization 
of  the  corporation,  as  we  appropriate,  to 
the  total  operations  of  the  consolidated 
corporation.  This  consolidation 
methodology  is  consistent  with  our 
longstanding  practice  for  computing 
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interest  expense  in  cases  involving 
parent-subsidiary  corporate 
relationships.  See,  e.g..  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value,  Small  Business  Telephones 
from  Korea.  J4  FR  53141,  53149 
(December  2t,  1989).  Therefore,  for 
these  final  results  we  calculated  net 
financing  cotts  on  a  consolidated  basis. 

Regarding  CSCC's  claim  that  it  is 
inappropriate  to  use  consolidated 
interest  figures  because  CBCC  has  no 
debt,  we  note  that  this  argument  fails  to 
take  into  consideration  any  borrowing 
costs  associated  with  Solvay's  initial 
and  subsequent  capital  investment  in 
the  company.  CBCC  maintains  that  all 
interest  expenses  incurred  by  Solvay 
pertain  solely  to  the  parent's  operations. 
Under  this  ptindple.  CBCC  would  have 
us  accept  that  its  parent  funds  its  own 
operations  from  borrowing  while,  at  the 
same  time,  funding  its  investment  in 
CBCC  solely  through  equity  capital. 
Such  a  principle  ignores  the  fact  that 
Solvay's  capital  structure  is  comprised 
of  both  debt  «nd  equity.  Therefore,  it  is 
neither  possible,  nor  appropriate,  in  our 
analysis  to  allow  the  company  to  pick 
and  chose  which  portions  of  its  parent's 
operation  should  incur  the  additional 
interest  costs  associated  with  borrowed 
funds. 

Regarding  petitioners'  claim  that 
financing  costs  shoiild  not  be  reduced 
by  interest  income,  we  note  that  during 
verification  we  confirmed  that  Solvay's 
audited  interest  income  figure  was 
derived  from  only  short-term 
investments.  (See  cost  verification 
exhibit  19.)  We  noted  no  discrepancies. 
Therefore,  we  allowed  Solvay  to  offset 
financing  co4s  by  the  re{)orted  interest 
income. 

Comment  $0:  CBCC  alleges  that  the 
Department  applied  an  incorrect 
criterion  for  profit  in  the  CV  calculation. 
It  states  that,  ^though  it  is  impossible 
to  determine  from  the  disclosure 
documents  the  source  of  the  profit 
calculations,  the  profit  margins 
indicated  in  tdie  output  of  the  computer 
program  suggest  that  there  was  a 
progranmiing  error. 

Department's  Position:  The  profit 
calculation  wlas  skewed  in  the 
preliminary  results  of  review  because 
we  calculated  a  profit  ratio  using  cost 
.and  revenue  data  computed  over  the 
entire  POR.  Elecause  Brazil  was  a 
hyperinflatiohary  economy  during  the 
POR,  we  have,  in  these  final  results  of 
review,  calculated  a  profit  ratio  for  each 
month  of  the  i^view  period  using  cost 
and  revenue  data  calculated  on  a 
monthly  basis.  We  then  weight-averaged 
these  profit  ratios  to  calculate  an  annual 
profit  ratio.  Fbr  any  respondent  whose 
profit  ratio  wfts  greater  than  eight 


percent,  we  used  the  actual  profit  ratio 
in  the  computation  of  profit  for  CV.  For 
any  respondent  whose  profit  ratio  was 
less  than  eight  percent,  we  used  the 
statutory  minimum  of  eight  percent. 

Comment  31 :  CBGC  argues  that  the 
Department  incorrectly  calculated  the 
F\fV  for  March  1993.  It  states  that  the 
CV  for  March  1993,  according  to  the 
expanded  sales  listing  of  the  program 
output,  is  one  figure,  whereas  the  FMV 
used  in  the  margin  calculation  for  the 
same  month  is  a  different  figure.  CBCC 
argues  that  the  disclosure  doomients  do 
not  explain  the  reason  for  the 
diffierences  in  the  two  figures,  and 
therefore,  CBCC  concludes  that  there 
was  an  error  either  in  the  program  or  in 
the  criteria  employed. 

Departments  Position:  We  have 
reviewed  extensively  the  computer 
program  and  output,  including  the 
expanded  sales  listing  for  March  1993, 
and  have  been  unable  to  determined 
why  CBCC  believes  the  CV  fbr  March 
1993  is  the  figure  that  it  cites  in  its  case 
brief.  This  figure  appears  nowhere  in 
the  output,  llierefore,  we  found  no  error 
in  the  computer  program  based  on  this 
comment  from  CBCC. 

Comment  32:  Eletrosiiex  ai^gues  that 
the  E)epartment  erred  in  calculating  its 
imputed  credit  expense  by  using  the 
short-term  interest  rates  charged  by  the 
state  bank  of  Minas  Gerais.  It  states  that 
it  reported  its  own  actual  short-term 
borrowing  rates,  and  that  these  rates 
should  have  been  used  in  the  imputed 
credit  calculation.  Use  of  the  exogenous 
rates,  Eletrosiiex  argues,  inflated  the 
determination  of  CV  and  distorted  the 
CV  in  a  manner  prejudicial  to 
Eletrosiiex. 

Petitioners  argue  that  it  is  the 
Department's  policy  to  calculate  home 
market  imputed  credit  expenses  based 
on  an  interest  rate  tied  to  the  currency 
in  which  the  home  market  sales  were 
made.  (See  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Circular 
Welded  Non-Alloy  Steel  Pipe  from 
Mexico,  57  FR  42953,  42956  (September 
17, 1992)  and  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Hot-Rolled  Carbon  Steel  Flat  Products, 
Certain  Cold-Rolle  Carbon  Steel  Flat 
Products  and  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  Belgium,  58  FR 
37083,  37089  (July  9, 1993).)  Because 
Eletrosiiex 's  home  market  prices  were 
invoiced  in  Brazifian  currency  and  the 
interest  rates  that  Eletrosiiex  reported 
were  for  loans  denominated  in  U.S. 
dollars,  petitioners  argue  that  the 
Department  was  correct  in  not  using 
Eletrosi lex's  reported  rates  for  home 
market  imputed  credit.  For  the  final 
results,  petitioners  claim  that  the 
Department  shoiild  continue  to  use  a 


home  market  interest  rate  denominated 
in  Brazilian  ciurency  to  calculate  home 
market  credit  expenses.  Moreover, 
petitioners  argue  that  in  the  preliminary 
results  the  Department  erroneously 
divided  a  monthly  interest  rate  by  365 
instead  of  30  days,  and  that  this  error 
should  be  corrected  in  the  final  results. 

Department's  Position:  We  agree  with 
petitioners  that  because  the  loans 
Eletrosiiex  reported  were  loans 
denominated  in  U.S.  dollars,  we  cannot 
use  the  interest  rates  on  those  loans  for 
calculations  involving  Brazilian 
currency.  See  Notice  of  Final 
Determination  of  Sales  at  less  Than  Fair 
Value  and  Negative  Critical 
Circumstances  Determination: 
Disposable  Pocket  Lighters  from 
Thailand,  60  FR  14263, 14269  (March 
16,  1995);  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Fresh  Cut 
Roses  from  Colombia,  60  FR  6980,  6998 
(February  6, 1995).  Therefore,  for  the 
computation  of  home  mailcet  credit,  we 
have  used  the  short-term  interest  rates 
charged  by  the  state  bank  of  Minas 
Gerais,  as  we  did  for  the  preliminary 
results.  In  these  final  results  of  review, 
we  have,  however,  applied  Eletrosilex's 
U.S.  dollar-denominated  interest  rates  to 
its  calculation  of  U.S.  imputed  credit. 
We  also  agree  with  the  petitioners  that 
because  the  interest  rates  used  in  the 
calculation  are  monthly  rates,  the 
denominator  should  be  30,  rather  than 
365.  We  have  corrected  this  error  in 
these  final  results  of  review. 

Comment  33:  Eletrosiiex  argues  that 
the  Department  erred  in  not  granting  an 
inventory  carrying  cost  offset  to  its  CV 
financing  costs.  Eletrosiiex  argues  that 
in  maldng  a  CV  calculation  the 
Department  uses  annualized 
calculations  for  C&A  and  interest 
expense.  Therefore,  there  is  no  sound 
reason  for  the  Department  to  ignore  an 
accurate  calculation  designed  to  make 
the  CV  calculation  conform  as  closely  as 
possible  to  reality. 

Department's  Position:  We  disagree 
with  Eletrosiiex.  For  the  final  results, 
we  disallowed  Eletrosilex's  submitted 
■  CV  inventory  carrying  cost  offset 
because  the  company's  POR  sales  were 
purchase  price  transactions,  and  not 
exporter's  sales  price  transactions  (see 
Eletrosilex's  November  1, 1993, 
submission,  p.  17).  Thus,  the  inventory 
carrying  cost  offset  is  not  a  factor. 

Comment  34:  Petitioners  argue  that 
because  Eletrosiiex  failed  to  properly 
layer  its  inventory,  the  Department  was 
correct  in  rejecting  Eletrosilex's  reported 
inventory  holding  gains/losses 
calculation.  Petitioners  argue  that  in  its 
calculation,  Eletrosiiex  also  failed  to 
report  beginning  inventory  for  one  of 
the  months  for  charcoal,  wood,  quartz, 
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and  electrodes.  Furthermore,  according 
to  petitioners,  Eletrosilex  also  calculated 
inventory  holding  gains/losses  for  only 
direct  materials,  and  not  for  secondary 
materials  or  for  finished  goods. 
Moreover,  petitioners  argue,  because 
Eletrosilex's  calculation  wras  inaccurate 
and  incomplete,  the  Department  is 
required  to  use  BIA  for  Eletrosilex's 
inventory  holding  gains/losses. 

Department's  Position:  We  rejected 
Eletrosilex's  submitted  inventory 
holding  gains  and  losses  calculation 
because  we  found  certain 
inconsistencies  which  render  that 
calculation  imacceptable.  In  its 
calculation,  Eletrosilex  failed  to  follow 
our  questionnaire  instructions  to  layer 
inventory  by  month,  and  identify  when 
the  finished  goods  and  direct  materials 
were  produced  or  purchased  (see 
question  C.5  of  the  Department's 
questionnaire  and  cost  verification 
exhibit  22).  As  explained  with  respect  to 
RIMA  in  comment  23,  Eletrosilex 
cannot  shift  to  the  Department  the 
burden  of  correcting  the  calculation 
where,  as  here,  doing  so  would  require 
substantial  inventory  identification  and 
the  performance  of  numerous 
calculations.  Thus,  we  have  denied 
Eletrosilex  and  adjustment  for  inventory 
carrying  gains/losses.  Furthermore,  we 
do  not  agree  vtith  petitioners  that  we 
must  use  BIA.  There  is  no  legal  or 
policy  precedent  which  requires  the 
Department  to  resort  to  BIA  when  we 
deny  an  adjustment  that  a  respondent 
failed  to  accurately  and  adequately 
substantiate. 

Comment  35:  Eletrosilex  argues  that 
the  preliminary  results  analysis 
memorandum  shows  that  in  making 
adjustments  for  secondary  material 
replacement  costs,  the  Department 
improperly  transcribed  numbers  for  the 
months  of  September  and  October  under 
column  "b." 

Department's  Position:  We  agree,  and 
corrected  this  error  in  these  final  results 
of  review. 

Comment  36:  Eletrosilex  argues  that 
the  Department  double-counted  some  of 
its  G&A  expenses.  It  claims  that  this 
occurred  because  of  Eletrosilex's 
bookkeeping  method.  Eletrosilex  states 
that  it  included  in  its  variable  and  fixed 
overhead  some  of  the  salaries  and  costs 
attributable  to  administrative  functions 
at  its  manufacturing  facility  at  Copitao 
Eneas.  However,  Eletrosilex's  auditors 
did  not  consider  these  costs  to  be 
variable  and  fixed  factory  overhead,  and 
included  them  instead  in  G&A.  Thus, 
they  were  included  in  both  Eletrosilex's 
reported  factory  overhead  and  in  the 
G&A  expenses  recorded  on  its  audited 
financial  statement.  Because  the 
Department's  methodology  for 


calculating  G&A  was  to  devise  a  ratio  of 
G&A  to  cost  of  goods  sold,  utilizing 
figures  drawn  from  the  financial 
statements,  and  multiplying  the  ratio  by 
Eletrosilex's  COM  (which  includes 
overhead),  Eletrosilex  argues  that  the 
salaries  and  costs  attributable  to 
administrative  functions  at  its 
manufacturing  facility  at  Copitao  Eneas 
were,  in  effect,  double-counted. 
Therefore,  these  costs  should  be 
removed  from  the  COM.  Doing  so  would 
also  lower  Eletrosilex's  calculated 
interest  expenses,  Eletrosilex  argues, 
because  these  too  were  calculated  by 
applying  a  ration  to  the  COM. 

Petitioners  argue  that  there  is  no 
evidence  on  the  record  of  this  review  to 
support  the  claim  that  Eletrosilex 
included  salaries  and  costs  attributable 
to  administrative  functions  at  its 
Copitao  Eneas  facility  in  its  reported 
fixed  or  variable  overhead.  This 
information  was  first  submitted, 
petitioners  argue,  in  Eletrosilex's  case 
brief  and,  therefore,  to  accept  this 
information  would  be  a  violation  of  19 
CFR§  353.31(a)(3). 

Department's  Position:  We  reviewed 
the  schedules  provided  by  Eletrosilex 
and  concur  that  our  preliminary 
adjustment  overstates  cost.  However, 
the  Department  does  not  believe  that 
Eletrosilex's  suggestion  of  reducing 
submitted  COM  is  the  best  way  to 
correct  the  cost  overstatement.  Instead, 
we  have  reduced  the  G&A  figure  used  to 
calculate  the  Department's  G&A  factor 
by  the  amoimt  of  the  salaries  and  costs 
attributable  to  administrative  functions. 
We  used  this  methodology  because 
these  production  costs  were  correctly 
submitted  as  a  cost  of  manufacturing. 
Furthermore,  we  adjusted  the  cost-of- 
sales  figures  used  in  both  the  G&A  and 
interest  factor  calculation  to  account  for 
Eletrosilex's  reclassification  of  costs. 

With  regard  to  petitioners'  argument 
that  Eletrosilex's  information  is 
untimely  and  therefore  in  violation  of 
19  CFR  §  353.31(a)(3),  we  have 
determined  that  the  respondent's 
information  is  already  on  the  record  of 
this  review.  It  can  be  foimd  in  cost 
verification  exhibit  7  and  in  exhibit  5  of 
the  June  10, 1994  submission. 
Therefore,  we  have  allowed  this 
information  to  remain  on  the  record  of 
this  review. 

Comment  37:  Eletrosilex  argues  that 
the  test  for  sales  below  cost  was  flawed 
due  to  errors  in  methodology,  analysis, 
and  transcription.  First,  it  claims  that 
each  of  the  errors  noted  in  comments 
32-36  are  applicable  to  the. 
Department's  computation  of  COP. 
Eletrosilex  claims  that  the  correction  of 
these  errors  will  result  in  a  substantially 
reduced  COP.  Second,  according  to 


Eletrosilex,  the  Department  erred  in  its 
calculation  of  the  home  market  price  to 
be  compared  to  COP  by  deducting  a 
charge  for  home  market  credit  using  the 
short-term  interest  rate  charged  by  the 
state  bank  of  Minas  Gerais,  rather  than 
Eletrosilex's  own  actual  short-term 
borrowing  rate.  Third,  Eletrosilex  argues 
that  the  Department  erred  in  not 
comparing  home  market  sales  price  at 
the  time  of  sale  to  the  COP  for  the 
month  of  sale.  With  hyperinflation,  that 
comparison  is  truer  than  using  the 
month  of  payment  and  a  deflation 
index. 

Petitioners  argue,  with  regard  to  the 
last  point,  that  Eletrosilex  reported  in  its 
November  1,  1993,  questioimaire 
response  (at  16)  that  the  home  market 
sales  prices  rep>orted  in  its  sales  listing 
are  "increased  to  incorporate  the 
projected  inflation  rate  between  the  date 
of  sale  and  the  actual  date  of  payment." 
In  light  of  this  method  of  reporting, 
petitioners  claim  that  it  would  be 
improper  to  compare  Eletrosilex's 
imadjusted  prices  at  the  time  of  sale  to 
its  COP  for  the  month  of  sale  because  it 
is  the  Department's  practice  to  subtract 
inflation  adjustments  from  the  home 
market  sales  prices  used  in  the  COP 
comparison  when  those  prices  include 
adjustments  for  anticipated  inflation 
(See  Fenosilicon  from  Brazil,  Notice  of 
Amended  Final  Determination  of  Sales 
at  Less  Than  Fair  Value,  59  FR  8598, 
February  23,  1994)  [Ferrosilicon  from 
Brazil  Amended  Final  Determination). 

Department's  Position:  With  regard  to 
Eletrosilex's  first  point,  the  Department 
applied  to  the  cost  test  the  same 
determinations  that  it  made  with  respect 
to  CV  as  described  in  our  responses  to 
comments  33-36.  The  issue  Eletrosilex 
raised  in  comment  32  does  not  apply  to 
COP  because  we  do  not  use  any 
imputed  values  in  the  computation  of 
COP.  With  respect  to  Eletrosilex's 
second  point,  we  used  the  same  interest 
rate  to  calculate  credit  (which  we 
deducted  from  the  price  to  be  compared 
to  COP)  that  we  used  in  the 
computation  of  credit  that  we  included 
in  CV.  Therefore,  see  Department's 
position  to  comment  32,  where  this 
issue  is  addressed  with  respect  to  CV. 
With  regard  to  Eletrosilex's  third  point, 
we  agree  with  petitioners  that  the  record 
indicates  that  Eletrosilex's  selling  prices 
include  an  element  for  anticipated 
inflation  between  the  date  of  sale  and 
the  date  of  payment,  and  that  it  would, 
therefore,  be  incorrect  to  compare 
Eletrosilex's  unadjusted  prices  at  the 
time  of  sale  to  the  COP  of  the  month  of 
sale.  See  Ferrosilicon  from  Brazil 
Amended  Final  Determination.  Hence, 
in  these  final  resuUs  of  review,  as  in  the 
preliminary  results  of  review,  we  have 
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compared  Bletrosilex's  home  market 
prices  to  thi  (X)P  of  the  montb^f 
payment,    i 

Final  Results  of  Review 

As  a  result  of  our  analysis  of  the 
comments  i^eived,  we  determine  that 
the  followiiig  margins  exist  for  the 
period  July  1, 1992,  through  June  30, 
1993: 


Manufacturer/Exporter 


CBCC 

Minasligas 
Eletrosiiex 
RIMA  


Margin 
(percent) 


16.81 
0.00 
0.00 

31.60 


The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Indi|vidual  differences  between 
USP  and  FN|V  may  vary  from  the 
percentages  stated  above.  The 
Department  will  issue  appraisement 
instructions!  directly  to  die  Customs 
Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  pf  these  final  results  of 
review  for  all  shipments  of  silicon  metal 
from  Brazil  Entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  publication  date,  as  provided  by 
section  751(k)(l)  of  the  Tariff  Act,  and 
will  remain  in  effect  until  the  final 
results  of  th|  next  administrative 
review:         | 

(1)  The  ca$h  deposits  rates  for  the 
reviewed  cc^npanies  will  be  those  rates 
listed  above;  (2)  for  previously  reviewed 
or  investigated  companies  not  hsted 
above,  the  c»sh  deposit  rate  will 
continue  to  \)e  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  b  prior  review,  or  the 
original  LTFV  investigation,  but  the 
manufactur^  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacture  of  the 
merchandise:  and  (4)  if  neither  the 
exporter  noijthe  manufacturer  is  a  firm 
covered  by  this  or  any  previous  review 
conducted  bjy  the  Department,  the  cash 
deposit  rate  Will  be  91.06  percent,  the 
"all  others"  ^ate  established  in  the  LTFV 
investigation. 

This  notice  serves  as  a  final  reminder 
to  importerslof  their  responsibility 
under  19  CFR  353.26  to  file  a  certificate 
regarding  th^  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  dresiunption  that 
reimbursemi  mt  of  antidimiping  duties 


occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their . 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d].  Timely  written 
notification  of  the  retvun/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  die  Tariff  Act  (19  U.S.C.  §  1675(a)(1)) 
and  19  CFR  §  353.22. 

Dated:  August  27, 1996. 

Robert  S.  LaRussa. 

Acting  Assistant  Secretary  for  Import 
Administration. 

(PR  Doc.  96-22679  Filed  9-4-96:  8:45  am] 
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[A-351-806] 

Silicon  Metal  From  Brazil;  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review,  Intent  To 
Revoke  in  Part,  and  Intent  Not  To 
Revoke  in  Part 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary  results  of 
antidumping  duty  administrative 
review,  intent  to  revoke  in  part,  and 
intent  not  to  revoke  in  part. 

SUMMARY:  In  response  to  requests  from 
petitioners  and  five  respondents,  the 
Department  of  Commerce  (the 
Department)  has  conducted  an 
administrative  review  of  the 
antidumping  duty  order  on  silicon 
metal  from  Brazil.  This  review  covers 
five  manufacturers/exporters  and  the 
period  July  1, 1993,  through  Jime  30, 
1994.  The  review  indicates  that  one  of 
the  companies  had  a  margin  during  the 
period  of  review,  and  that  three  of  the 
companies  had  no  margins  during  the 
period  for  review.  Our  review  also 
indicates  that  one  company  had  no 
shipments  during  the  period  of  review. 

We  intend  to  revoke  the  order  for 
Companhia  Ferroligas  Ndinas  Gerasis — 
Minasligas  (Minasligas).  We  have 
preliminarily  determined  that 
Minasligas  has  not  sold  the  subject 
merchandise  at  less  than  foreign  market 
value  (FMV)  in  this  review  and  for  at 
least  three  consecutive  administrative 
review  periods,  and  that  it  is  not  likely 
that  Minasligas  will  sell  the  subject 


merchandise  at  less  than  FMV  in  the 
futtire.  Minasligas  has  also  submitted  a 
certification  that  it  will  not  sell  to  the    . 
United  States  at  less  than  FMV  in  the 
future,  and  has  agreed  in  writing  to  its 
immediate  reinstatement  in  the  order  if 
the  Secretary  concludes  under  19  CFR 
§  353.22(f)  that  subsequent  to  revocation 
Minasligas  sold  the  merchandise  at  less 
UianFMV. 

We  do  not  intend  to  revoke  the  order 
with  respect  to  Companhia  Brasileira 
Carbureto  de  Calcio  (CBCC).  CBCC 
submitted  an  untimely  request  for 
revocation.  Furthermore,  in  the  final 
results  of  our  most  recently  completed 
administrative  review  of  this  order^ 
CBCC  had  a  margin  that  was  greater 
than  de  minimis.  Therefore,  CBCC  does 
not  qualify  for  revocation. 

We  have  preliminarily  determined 
that  sales  have  been  made  below  the 
FMV  for  one  company.  If  these 
preliminary  results  are  adopted  in  our 
final  results  of  administrative  review, 
we  will  instruct  U.S.  Customs  to  assess 
antidumping  duties  equal  to  the 
difference  between  United  States  price 
(USP)  and  the  FMV. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
Parties  who  submit  argument  in  this 
proceeding  are  requested  to  submit  with 
the  argument  (1)  a  statement  of  the  issue 
and  (2)  a  brief  simunary  of  the 
argument. 

EFFECTIVE  DATE:  September  5,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 

Fred  Baker  or  John  Kugelman,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-5253. 

Applicable  Statute:  Unless  otherwise 
indicated,  all  citations  to  the  statute  and 
to  the  Department's  regulations  are  in 
reference  to  the  provisions  as  they 
existed  on  December  31, 1994. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  July  31, 1991.  the  Department 
published  in  the  Federal  Register  (56 
FR  36135)  the  antidumping  duty  order 
on  silicon  metal  from  Brazil.  On  July  1, 
1994,  the  Department  published  (59  FR 
33951)  a  notice  of  "Opportimity  to 
Request  an  Administrative  Review"  of 
this  antidumping  duty  order  for  the 
period  July  1, 1993,  through  June  30, 
1994.  We  received  timely  requests  for 
review  frum  CBCC,  Minasligas, 
Eletrosiiex  Belo  Horizonte  (Eletrosiiex), 
Rima  Industrial  S.A.  (RIMA),  and 
Camargo  Correa  Metais  S.A.  (CCM).  We 
also  received  a  request  for  review  of  the 
same  five  manufacturers/exporters  of 
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silicon  metal  from  a  group  of  four 
domestic  producers  of  silicon  metal  (the 
petitioners).  The  four  domestic 
producers  are  American  Silicon 
Technologies,  Elkem  Metals  Co.,  Globe 
Metallurgical.  Inc..  and  SKW  Metals  and 
Alloys,  Inc. 

On  August  24, 1994,  the  Department 
published  a  notice  of  initiation  (59  FR 
43537)  covering  the  five  manufactures/ 
exporters  named  above. 

The  Department  has  now  completed 
the  preliminary  results  of  this  review  in 
accordance  with  section  751  of  the 
Tariff  Act  of  1930,  as  amended  (the 
Tariff  Act). 

In  accordance  with  19  CFR  353.25(a) 
we  have  preliminarily  determined  to 
revoke  the  antidumping  duty  order  for 
Minasligas.  Minasligas  submitted  a 
request  in  accordance  with  19  CFR 
353.25(b)  to  revoke  the  order  with 
respect  to  its  sales  of  silicon  metal  in  the 
United  States.  Minasligas's  request  was 
accompanied  by  the  required 
certifications  which  state  that  it  has  not 
sold  silicon  metal  in  the  United  States 
at  less  than  FMV  for  at  least  three 
consecutive  years,  including  the  subject 
review  period,  and  that  it  will  not  do  so 
in  the  future.  Minasligas  has  also  agreed 
.  in  writing  to  its  immediate 
reinstatement  in  the  order  if  the 
Secretary  concludes  under  19  CFR 
§  353.22(f)  that  subsequent  to  revocation 
Minasligas  sold  the  merchandise  at  less 
than  FMV.  Since  we  preliminarily 
determine  that  Minasligas  has  not  sold 
the  subject  merchandise  at  less  than 
FMV  for  at  least  three  consecutive  years, 
and  because  we  believe  that  it  is  not 
Ukely  that  Minasligas  will  sell  the 
subject  merchandise  at  less  than  FMV  in 
the  futiu«,  we  intend  to  revoke  the  order 
with  respect  to  Minasligas. 

In  response  to  the  Department's 
request  for  information  RIMA  submitted 
to  the  Department  a  list  of  U.S.  sales 
made  during  the  FOR.  However,  based 
upon  information  from  U.S.  Customs, 
we  have  determined  that  none  of 
RIMA's  U.S.  sales  made  during  this  FOR 
entered  U.S.  customs  territory  diuing 
the  FOR.  Therefore,  we  have  determined 
to  treat  RIMA  as  a  non:shipper  for  this 
review. 


Scope  of  the  Review 

The  merchandise  covered  by  this 
review  is  silicon  metal  from  Brazil 
containing  at  least  96.00  percent  but  less 
than  99.99  percent  silicon  by  weight. 
Also  covered  by  this  review  is  silicon 
metal  from  Brazil  containing  between 
89.00  and  96.00  percent  silicon  by 
weight  but  which  contains  a  higher 
aluminimi  content  than  the  silicon 
metal  containing  at  least  96.00  percent 
but  less  than  99.99  percent  siUcon  by 


weight.  Silicon  metal  is  currently 
provided  for  under  subheadings 
2804.69.10  and  2804.69.50  of  the 
Harmonized  Tariff  Schedule  (HTS)  as  a 
chemical  product,  but  is  commonly 
referred  to  as  a  metal.  Semiconductor 
grade  silicon  (siUcon  metal  containing 
by  weight  not  less  than  99.99  percent 
silicon  and  provided  for  in  subheading 
2804.61.00  of  the  HTS)  is  not  subject  to 
the  order.  HTS  item  numbers  are 
provided  for  convenience  and  for  U.S. 
Customs  purposes.  The  written 
description  remains  dispositive  as  to  the 
scope  of  product  coverage. 

The  review  period  is  July  1, 1993, 
through  June  30, 1994.  This  review 
involves  five  manufacturers/exporters  of 
Brazilian  silicon  metal. 

Use  of  Best  Information  Available  (BIA) 

Because  CBCC  failed  to  produce 
information  requested  at  verification  to 
substantiate  significant  portions  of  its 
response,  in  accordance  with  section 
776(c)  of  the  Act,  we  have  preliminarily 
determined  that  the  use  of  BIA  is 
appropriate.  For  these  preliminary 
results  we  applied  the  following  two- 
tier  BIA  analysis  in  choosing  what  to 
apply  as  BIA: 

1.  When  a  company  refuses  to  cooperate 
with  the  Department  or  otherwise 
significantly  impedes  these  proceedings,  it 
assigns  that  company  first-tier  BIA,  which  is 
the  higher  of: 

(a)  The  highest  of  the  rates  found  for  any 
firm  for  the  same  class  or  kind  of 
merchandise  in  the  same  country  of  origin  in 
the  less-than-fair-value  investigation  (LTFV) 
or  prior  administrative  review;  or 

(b)  The  highest  rate  found  in  the  present 
administrative  review  for  any  firm  for  the 
same  class  or  kind  of  merchandise  from  the 
same  country  or  origin. 

2.  When  a  company  substantially 
cooperates  with  our  requests  for  information 
including,  in  some  cases,  verification,  but 
fails  to  provide  the  information  requested  in 
a  timely  manner  or  in  the  form  required,  it 
assigns  to  that  company  second-tier  BIA. 
which  is  the  higher  of: 

(a)  The  firm's  highest  rate  (including  the 
"all  others"  rate)  of  the  same  class  or  kind 
of  merchandise  from  a  prior  administrative 
review  or,  if  the  firm  has  never  before  been 
investigated  or  reviewed,  the  all  others  rate 
from  the  LTFV  investigatioil;  or 

(b)  The  highest  calculated  rate  in  this 
review  for  the  class  or  kind  of  merchandise 
for  any  firm  from  the  same  country  of  origin. 

See  Allied-Signal  Aerospace  Co.  v. 
United  States.  28  F.3d  1188. 1189, 1190 
n.2  (CAFC  1994). 

CBCC  cooperated  with  the 
Department  by  responding  to  the 
Department's  questionnaires.  However, 
we  determined  at  verification  that  this 
company  could  not  substantiate 
significant  portions  of  its  responses. 
Therefore,  we  have  determined  to  apply 


second-tier  BIA  to  CBCC  for  those  sales 
for  which  we  were  imable  to  verify  sales 
or  cost  information.  (See  Use  of  BIA 
memorandum  to  Joseph  Spetrini, 
Deputy  Assistant  Secretary, 
Enforcement  Group  Three.)  The  second- 
tier  BIA  rate  we  have  assigned  to  CBCC 
is  87.79  percent.  This  rate  is  CBCC's  rate 
from  the  LTFV  investigation. 
Accordingly,  the  rate  we  have  assigned 
to  CBCC  for  this  review  reflects  the 
weighted-average  rate  for  those  sales  for 
which  we  did  not  apply  BIA  and  those 
sales  for  which  we  did  apply  BLA. 

Verification 

As  provided  in  section  776(b)  of  the 
Tariff  Act,  we  verified  information 
provided  by  Minasligas,  CCM,  RIMA, 
and  CBCC  by  using  standard  verification 
procedures,  including  onsite  inspection 
of  the  manufactiuers'  facilities,  the 
examination  of  relevant  sales  and 
financial  records,  and  selection  of 
original  dociunentation  containing 
relevant  information.  Our  verification 
results  are  outUned  in  the  public 
versions  of  the  verification  reports. 

United  States  Price 

In  calculating  USP,  we  used  purchase 
price  as  defined  in  section  772  of  the 
Tariff  Act.  Purchase  price  was  based  on   . 
the  packed,  F.O.B.  or  C&F  price  to  the 
first  unrelated  purchaser  in  the  United 
States. 

We  made  deductions  from  USP, 
where  appropriate,  for  foreign  inland 
freight,  ocean  freight,  foreign  inland 
insiuance,  brokerage  and  handling,  and 
export  taxes.  We  made  an  addition  to 
USP,  where  appropriate,  for  duty 
drawback.  These  adjustments  were  in 
accordance  with  section  772(d)(2)  of  the 
Tariff  Act.  We  also  adjusted  USP  for 
taxes  in  accordance  with  our  practice  as 
outlined  in  the  final  results  of  the 
second  administrative  review  of  this 
case  pubUshed  concurrently  with  this 
notice. 

No  other  adjustments  were  claimed  or 
allowed. 

Foreign  Market  Value  (FMV) 

In  order  to  determine  whether'there 
were  sufficient  sales  of  silicon  metal  in 
the  home  market  to  serve  as  a  viable 
basis  for  calculating  FMV,  we  compared 
the  volume  of  each  respondent's  home 
market  sales  to  the  volume  of  its  third- 
country  sales,  in  accordance  with 
section  773(a)(1)(B)  of  the  Tariff  Act.  hi 
each  case  we  found  that  the 
respondent's  sales  of  silicon  metal  in 
the  home  market  constituted  at  least  five 
percent  of  its  sales  to  third-country 
maiicets.  Thus,  we  based  FMV  on  sales 
in  the  home  market.  See  19  C.F.R. 
353.46(a). 


46778 


T 


Federal  Register  /  Vol.  61,  No.  173  /  Thursday,  September  5.  1996  /  Notices 


Due  to  th^  existence  of  sales  below 
the  cost  of  production  (COP)  in  the  last 
completed  review  of  Eletrosilex, 
Minasligas,  food  CBCC,  and  the  LTFV 
investigatioit  of  CCM,  the  Department 
determined  that  it  had  reasonable 
grounds  to  believe  or  suspect  that  sales 
below  the  CpP  may  have  occurred 
during  this  iteview.  Accordingly,  the 
Department  initiated  a  COP 
investigation  to  determine  whether 
Eletrosilex,  Minasligas,  CBCC,  and  CCM 
made  sales  during  the  POR  at  prices 
below  their  tespective  cost  of 
productions  within  the  meaning  of 
section  773(b)  of  the  Act. 

Calculation  of  COP 

We  calculated  each  respondent's  COP 
based  on  the  sum  of  each  respondent's 
reported  cost  of  materials,  fabrication, 
selling,  general,  and  adniinistrative 
(SGAA)  expenses,  and  home  market 
packing  expenses  in  accordance  with  19 
CFR  353.51(^).  We  made  an  adjustment 
to  COP,  whete  applicable,  for  revenue 
received  froiti  the  sale  of  by-products 
produced  while  producing  silicon 
metal.  Because  the  Brazilian  economy 
was  hyperinflationary  during  the  period 
of  review  (PpR),  we  instructed 
respondents  to  follow  our  longstanding 
methodology  for  hyperinflationary 
economies,  including  the  use  of 
replacement  costs.  {See  Silicon  Metal 
from  Brazil,  final  Results  of 
Antidumping  Duty  Administrative 
Review,  59  FR  42806  (August  19, 1994).) 

After  calculating  COP,  we  tested 
whether,  as  ilBquired  by  section  773(b) 
of  the  Act,  the  respondent's  home 
market  sales  of  subject  merchandise 
were  made  at  price  below  COP,  over  an 
extended  pei^od  of  time  in  substantial 
quantities,  ai)d  whether  such  sales  were 
made  at  prices  which  permit  recovery  of 
all  costs  within  a  reasonable  period  of 
time  in  the  nprmal  course  of  trade.  On 
a  model-specific  basis,  we  compared 
monthly  COI^s  to  the  reported  home 
market  pricey.  To  satisfy  the 
requirement  t)f  section  773(b)(1)  of  the 
Act  that  beloW-cost  sales  be  disregarded 
only  if  made  En  substantial  quantities, 
we  applied  tlie  following  methodology. 
If  over  90  percent  of  the  respondent's 
sales  of  a  giv»n  product  were  at  prices 
equal  to  or  gifeater  than  the  COP,  we  did 
not  disregard  any  below-cost  sales  of 
that  product  because  we  determined 
that  the  belo^-cost  sales  were  not  made 
in  "substantial  quantities."  If  between 
ten  and  90  percent  of  the  respondent's 
sales  of  a  given  product  were  at  prices 
equal  to  or  grpater  than  the  COP,  we 
disregarded  only  the  below-cost  sales, 
provided  sales  of  that  product  were  also 
found  to  be  n)ade  over  an  extended 
period  of  timi.  Where  we  foimd  that 


more  than  90  percent  of  the 
respondent's  sales  of  a  product  were  at 
prices  below  the  COP,  and  the  sales 
were  made  over  an  extended  period  of 
time,  we  disregarded  all  sales  of  that 
product,  and  calculated  FMV  based  on 
CV,  in  accordance  with  section  773(b)  of 
the  Act. 

In  accordance  with  section  773(b)(1) 
of  the  Act,  in  order  to  determine 
whether  below-cost  sales  had  been 
made  over  an  extended  period  of  time, 
we  compared  the  number  of  months  in 
which  below-cost  sales  occurred  for 
each  product  to  the  number  of  months 
in  the  POR  in  which  that  product  was 
sold.  If  a  product  was  sold  in  three  or 
more  months  of  the  POR,  we  did  not 
exclude  below-cost  sales  unless  there 
were  below-cost  sales  in  at  least  three 
months  during  the  POR.  When  we 
found  that  sales  of  a  product  occurred 
in  only  one  or  two  months,  the  number 
of  months  in  which  the  sales  occurred 
constituted  the  extended  period  of  time. 
i.e.,  where  sales  of  a  product  were  made 
in  only  two  months,  the  extended 
period  of  time  was  two  months;  where 
sales  of  a  product  were  made  in  only 
one  month,  the  extended  period  of  time 
was  one  month.  See  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Carbon  Steel  Butt- 
Weld  Pipe  Fittings  from  the  United 
Kingdom.  60  FR  10558, 10560  (February 
27, 1995). 

For  CBCC,  Minasligas,  Eletrosilex, 
and  CCM,  we  found  that,  for  certain 
models,  between  10  and  90  percent  of 
home  market  sales  were  made  at  below- 
COP  prices.  Since  CBCC,  Minasligas, 
Eletrosilex,  and  CCM  provided  no 
indication  that  these  sales  were  at  prices 
that  would  permit  recovery  of  all  costs 
within  a  reasonable  period  of  time  and 
in  the  normal  course  of  trade,  we 
disregarded  the  below-cost  sales  of 
those  models,  if  those  sales  were  made 
over  an  extended  period  of  time.  See  19 
CFR  §353.50. 

Other  than  where  we  used  BIA  for 
CBCC,  we  based  FMV  for  CBCC  on 
constructed  value  (CV).  In  accordance 
with  section  773(e)  of  the  Tariff  Act.  it 
consisted  of  the  simi  of  the  cost  of 
manufacture  (COM)  of  silicom  metal, 
home  market  SG&A  expenses,  home 
market  profit,  and  the  cost  of  export 
packing.  The  COM  of  silicon  metal  is 
the  sum  of  direct  material,  direct  labor, 
and  variable  and  fixed  overhead 
expenses.  For  home  market  SG&A 
expenses,  we  used  the  larger  of  the 
actual  SG&A  expenses  reported  by 
CBCC  or  10  percent  of  the  COM,  the 
statutory  minimimi  for  general 
expenses.  For  home  market  profit  we 
used  the  larger  of  the  actual  profit 
reported  by  CBCC,  or  the  statutory 


minimum  of  eight  percent  of  the  sum  of 
COM  and  SG&A  expenses.  See  section 
773(e)(1)(B)  of  the  Tariff  Act.  We  also 
made  adjustments,  where  applicable,  for 
differences  between  direct  selling 
expenses  incurred  in  the  home  market 
and  the  U.S.  market.  These  direct  selling 
expenses  consisted  of  credit  and 
warehousing.  Finally,  we  made  a 
drcumstance-of-sale  inflation 
adjustment  as  we  did  in  the  final  results 
of  the  second  administrative  review  of 
this  proceeding,  published  concurrently 
with  this  notice. 

We  based  FMV  for  Minasligas, 
Eletrosilex,  and  CCM  on  prices  to 
unrelated  purchasers  in  the  home 
market.  We  calculated  a  monthly, 
weighted-average  price.  Where 
applicable,  we  made  adjustments  for 
post-sale  inland  fi^ight.  We  also  made 
adjustments,  where  applicable,  for 
differences  between  home  market  and 
U.S.  expenses  for  packing,  credit,  and 
warehousing. 

No  other  adjustments  were  claimed  or 
allowed. 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  that  the 
following  margins  exist  for  the  period 
July  1, 1993,  through  June  30, 1994: 


Manufacturer/exporter 

Margin 
(percent) 

CBCC 

57  32 

Minasligas 1 

Eletrosilex 

RIMA  

0.00 

0.00 

'31  60 

CCM 

9.29 

'  No  shipments  during  ttie  POR;  rate  Is  from 
last  review  in  which  there  were  shipmerrts. 

Interested  parties  may  request  a 
disclosure  within  5  days  of  publication 
of  this  notice  and  may  request  a  hearing 
within  10  days  of  the  date  of 
publication.  Any  hearing,  if  requested, 
will  be  held  44  days  after  the  date  of 
publication,  or  the  first  workday 
thereafter.  Interested  parties  may  submit 
case  briefs  within  30  days  of  the  date  of 
publication.  Rebuttal  briefs,  limited  to 
issues  raised  in  the  case  briefs,  may  be 
filed  not  later  than  37  days  after  the  date 
of  publication.  The  Department  will 
publish  a  notice  of  the  final  results  of 
this  administrative  review,  which  will 
include  the  results  of  its  analysis  of 
issues  raised  in  any  such  case  briefs  or 
at  a  hearing. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
USP  and  FMV  may  vary  from  the 
percentages  stated  above.  The 
Department  will  issue  appraisement 
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instructions  directly  to  the  Customs 
Service. 

Furthermore,  the  foliowing  deposit 
requirements  will  be  effective  for  all 
shipments  of  silicon  metal  from  Brazil 
entered,  or  withdrawn  from  warehouse, 
for  consimiption  on  or  after  the 
publication  date  of  the  final  results  of 
this  administrative  review,  as  provided 
by  section  751(a)(1)  of  the  Tariff  Act:  (1) 
llie  cash  deposit  rates  for  the  reviewed 
companies  will  be  those  rates 
established  in  the  Hnal  results  of  this 
review;  (2)  for  previously  reviewed  or 
investigated  companies  not  Usted  above, 
the  cash  deposit  rate  vnW  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  a  prior  review,  or  the  original 
LTFV  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  or  any  previous  review 
conducted  by  the  Department,  the  cash 
deposit  rate  will  be  91.06  percent,  the 
"all  others"  rate  established  in  the  LTFV 
investigation. 

These  cash  deposit  requirements,- 
when  imposed,  shall  remain  in  effect 
imtil  publication  of  the  final  results  of 
the  next  administrative  review. 

This  notice  also  serves  as  a 
prehminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
353.26  to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675  (a)(1)) 
and  19  CFR  353.22. 

Dated:  August  27. 1996. 
Robert  S.  LaRussa, 
Acting  Assistant  Secretary  for  Import 
Administration. 
(PR  Doc.  96-22680  Filed  9-4-96;  8:45  am) 

BtLUNG  CODE  3510-OS-M 


(A-351-806] 

Silicon  Metal  from  Brazil;  Preliminary 
Results  of  Antidumping  Administrative 
Review;  Intent  Not  To  Revoke  in  Part 

AGENCY:  Import  Administration, 
hitemational  Trade  Administration, 
Department  of  Commerce. 


ACTION:  Notice  of  preliminary  results  of 
the  antidumping  duty  administrative 
review;  intent  not  to  revoke  in  part. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  silicon 
metal  from  Brazil  in  response  to 
requests  by  respondents  Eletrosilex  Belo 
Horizonte  (Eletrosilex),  Companhia 
Ferroligas  Mines  Gerais — ^MinasUgas 
(Minasligas),  Companhia  Brasileira 
Carbureto  de  Calcio  (CBCC),  and  RIMA 
Industrial  S/A  (RIMA).  We  also  received 
a  request  for  a  review  of  the  same  four 
companies  and  Camargo  Correa  Metais 
(CCM)  from  a  group  of  four  domestic 
producers  of  silicon  metal  (the 
petitioners).  The  foxu  domestic 
producers  are  American  Silicon 
Technologies,  Elkem  Metals  Company, 
Globe  Metallurgical,  Inc.,  and  SKW 
Metals  &  Alloys,  Inc.  This  review  covers 
sales  of  this  merchandise  during  the 
period  July  1, 1994,  through  June  30, 
1995. 

We  do  not  intend  to  revoke  the  order 
with  respect  to  RIMA,  CBCC,  or 
Minasligas.  RIMA  and  CBCC  submitted 
requests  for  revocation,  but  in  the  final 
results  of  our  most  recently  completed 
administrative  review  of  this  order  they 
both  had  margins  that  were  greater  than 
de  minimis.  As  a  result,  they  have  not 
had  three  consecutive  years  with  zero  or 
de  minimis  diunping  margins,  and 
therefore  do  not  qualify  for  revocation. 
Minasligas  also  submitted  a  request  for 
revocation.  We  do  not  intend  to  revoke 
the  order  with  respect  to  this  company 
at  the  completion  of  this  administrative 
review  because  at  this  time  we  intend  to 
revoke  the  order  with  respect  to  this 
company  at  the  completion  of  the  third 
administrative  review,  covering  the 
period  immediately  preceding  the 
period-covered  by  this  administrative 
review. 

We  have  preliminarily  determined 
that  sales  have  been  made  below  normal 
value  (NV).  Interested  parties  are  invited 
to  comment  on  these  preliminary 
results.  Parties  who  submit  argument 
are  requested  to  submit  with  the 
argument  (1)  a  statement  of  the  issue 
and  (2)  a  brief  summary  of  the 
argument. 

EFFECTIVE  DATE:  September  5,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Fred  Baker  or  John  Kugelman,  Office  of 
AD/CVD  Enforcement.  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington.  DC  20230; 
telephone  (202)  482-2924. 


SUPPt.EMENTARY  INFORMATION 

Apphcable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
ciurent  regulations,  as  amended  by  the 
interim  regulations  published  in  the 
Federal  Register  on  May  11, 1995  (60 
FR  25130). 

Background 

The  Department  pubUshed  in  the 
Federal  Register  the  antidumping  duty 
order  on  silicon  metal  from  Brazil  on 
July  31,  1991  (56  FR  36135).  On  July  3. 
1995,  we  published  in  the  Federal 
Register  (60  FR  34511)  a  notice  of 
opportunity  to  request  an  administrative 
review  of  the  antidumping  duty  order 
on  siUcon  metal  horn  Brazil  covering 
the  period  July  1, 1994,  through  June  30, 
1995. 

In  accordance  with  19  CFR 
353.22(a)(1),  Eletrosilex,  Minasligas, 
CBCC,  and  RIMA  requested  that  we 
conduct  an  administrative  review  of 
their  sales.  Petitioners  requested  that  we 
conduct  an  administrative  review  of  the 
sales  of  Eletrosilex,  Minasligas,  CBCC, 
RIMA,  and  CCM.  We  published  a  notice 
of  initiation  of  this  antidumping  duty 
administrative  review  on  August  16, 
1995  (60  FR  42500).  On  April  25,  1996, 
the  Department  published  in  the 
Federal  Register  its  notice  extending  the 
deadline  in  this  review  (61  FR  18375). 
The  Department  is  conducting  this 
administrative  review  in  accordance 
vdth  section  751  of  the  Act. 

Scope  of  Review 

The  merchandise  covered  by  this 
review  is  siUcon  metal  fit>m  Brazil 
containing  at  least  96.00  percent  but  less 
than  99.99  percent  silicon  by  weight. 
Also  covered  by  this  review  is  silicon 
metal  from  Brazil  containing  between 
89.00  and  96.00  percent  silicon  by 
weight  but  which  contains  more 
aluminum  than  the  silicon  metal 
containing  at  least  96.00  percent  but  less 
than  99.99  percent  silicon  by  weight. 
Silicon  metal  is  currently  provided  for 
under  subheadings  2804.69.10  and 
2804.69.50  of  the  Harmonized  Tariff 
Schedule  (HTS)  as  a  chemical  product, 
but  is  commonly  referred  to  as  a  metal. 
Semiconductor  grade  silicon  (silicon 
metal  containing  by  weight  not  less  than 
99.99  percent  silicon  and  provided  for 
in  subheading  2804.61.00  of  the  HTS)  is 
not  subject  to  the  order.  HTS  item 
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numbers  aie  provided  for  convenience 
and  for  U.S.  Customs  purposes.  The 
written  description  remains  dispositive 
as  to  the  soope  of  product  coverage. 
The  review  period  is  July  1, 1994, 
through  June  30,  1995,  This  review 
involves  folur  manufacturers/exporters 
of  Brazilian  silicon  metal. 

Use  of  Facti  Available 

As  explained  in  the  preliminary 
results  of  tl^e  third  administrative 
review  (covering  the  period  July  1, 1993 
through  Juae  30, 1994),  none  of  the 
RIMA's  sales  made  during  the  third 
period  of  rsview  (POR)  entered  U.S. 
customs  te^tory  during  the  third  POR. 
Therefore.  We  treated  WMA  as  a  non- 
ship{>er  for  the  third  administrative 
review.  In  these  preliminary  results  of 
the  fourth  POR  (covering  the  {)eriod  July 
1, 1994  through  Jxme  30, 1995),  we 
included  all  of  RIMA's  sales  made 
during  the  third  POR  that  entered  U.S. 
customs  teaitory  during  the  fourth  POR. 
We  also  included  in  these  preliminary 
results  of  review  all  of  RIMA's  U.S.  sales 
during  the  fourth  POR  for  which  RIMA's 
U.S.  custonjers  made  at  least  one  import 
of  silicon  n)etal  manufactured  by  RIMA. 
This  policy  is  consistent  with  that 
outUned  in  the  Department's  response 
to  comment  1  of  the  final  results  of  the 
second  administrative  review. 

For  these  reasons,  because  some  of 
RIMA's  salas  included  in  this  review 
were  made  during  the  prior  POR,  we 
conducted  two  separate  verifications  of 
RIMA.  The  first  of  these  verifications 
covered  RIMA's  sales  made  during  the 
third  POR;  the  second  covered  RIMA's 
sales  made  during  the  fourth  POR.  We 
found  that  at  RIMA's  third  review 
verification,  RIMA  was  imable  to 
substantiate  significant  portions  of  its 
responses.  ; 

Section  7f  6(a)  of  the  Act  requires  that 
the  Department  use  the  facts  otherwise 
available  when  necessary  information  is 
not  on  the  record  or  an  interested  party 
withholds  requested  information,  fails 
to  provide  such  information  in  a  timely 
manner,  sig^ficantly  impedes  a 
proceeding,  or  provides  information  that 
cannot  be  verified.  In  addition,  section 
776(b)  permits  the  Department  to  use 
"adverse  inlerences"  in  determining 
facts  available  where  a  party  does  not 
cooperate  to  the  best  of  its  ability.  In 
this  case,  as  explained  above,  we 
determined  at  RIMA's  verification 
covering  salfes  from  the  third  POR  that 
RIMA  coul(^  not  substantiate  significant 
portions  of  jts  response.  (See  Use  of 
Facts  Available  Memorandum  to  Joseph 
Spetrini,  Deputy  Assistant  Secretary, 
Enforcement  Group  ID.)  For  this  reason, 
we  have  resorted  to  the  facts  otherwise 
available  pursuant  to  section  776(2). 


However,  the  sales  during  the  third  POR 
were  comparatively  few  in  number. 
Therefore,  we  are  not  using  total  facts 
available.  We  do  find,  however,  that 
RIMA  did  not  cooperate  to  the  best  of 
its  abihty  with  respect  to  the  third 
review  sales.  Theref(xre,  we  have 
determined  to  apply  "adverse 
inferences"  pursuant  to  section  776(b) 
for  RIMA's  third  review  sales. 

Section  776(b)  of  the  Act  authorizes 
the  Department  to  use  as  facts  otherwise 
available  information  derived  from  the 
petitioner,  the  final  determination,  a 
previous  administrative  review,  or  other 
information  placed  on  the  record.  The 
rate  we  have  assigned  to  RIMA  for  its 
third  review  sales  is  91.06  percent, 
which  is  the  highest  rate  ever  assigned 
to  RIMA  in  any  previous  review.  'The 
rate  we  have  calculated  for  RIMA  for 
this  review  reflects  the  weighted- 
average  rate  for  those  sales  for  which  we 
did  not  apply  facts  available  (its  fourth 
review  sales  and  those  sales  for  which 
we  did  apply  facts  available  (its  third 
review  sales). 

Because  the  facts  available 
information  which  we  used  in  this 
review  constitutes  secondary 
information,  we  are  required  under 
section  776(c)  of  the  Act  to  corroborate, 
to  the  extent  practicable,  the  facts 
available  from  Independent  sources 
reasonably  at  our  disposal.  The 
Statement  of  Administrative  Action 
(SAA)  provides  that  "corroborate" 
means  simply  that  the  E)epartment  will 
satisfy  itself  that  the  secondary  . 
information  to  be  used  has  probative 
value. 

To  corroborate  secondary  information, 
the  Department  will,  to  the  extend 
practicable,  examine  the  reliability  and 
relevance  of  the  information  to  be  used. 
However,  unlike  other  types  of 
information,  such  as  input  costs  or 
selling  expenses,  there  are  no 
independent  sources  for  calculated 
dumping  margins.  The  only  source  for 
margins  is  administrative 
determinations.  Thus,  in  an 
administrative  review,  if  the  Department 
relies  upon  a  calculated  dumping 
margin  from  a  prior  segment  of  the 
proceeding  as  facts  available,  it  is  not 
necessary  to  question  the  reliability  of 
the  margin  for  that  time  period.  With 
respect  to  the  relevance  aspect  of 
corroboration,  however,  the  Department 
will  consider  information  reasonably  at 
its  disposal  as  to  whether  there  are 
circumstances  that  would  render  a 
margin  not  relevant.  Where 
circumstances  indicate  that  the  selected 
margin  is  not  appropriate  as  facts 
available,  the  Department  will  disregard 
the  margin  and  determine  an 
appropriate  margin  (see  e.g.,  Fresh-Cut 


Flowers  from  Mexico;  Final  Results  of 
Antidumping  Duty  Administrative 
Review  (61  FR  6812.  February  22, 1996). 
where  the  Department  disregarded  the 
highest  margin  in  that  case  as  adverse 
facts  available  because  the  margin  was 
based  on  another  company's 
uncharacteristic  business  expense 
resulting  in  an  unusually  high  margin). 
In  this  case,  for  those  sales  for  which  we 
have  used  facts  available  we  have  used 
the  highest  rate  ever  calculated  for 
RIMA  in  a  previous  review  because 
there  is  not  evidence  on  the  record 
indicating  that  it  is  not  appropriate  as 
facts  available. 

United  States  Price 

In  calculating  United  States  Price. 
(USP)  we  used  export  price  (EP),  as 
defined  in  section  772(b)  of  the  Act, 
because  the  subject  merchandise  was 
first  sold  to  unrelated  purchasers  prior 
to  the  date  of  importation  into  the 
United  States. 

We  based  EP  on  the  packed,  F.O.B., 
C.I.F.,  or  CAF  price  to  the  first  unrelated 
purchaser  in  the  United  States,  or  to 
imrelated  trading  companies  who  export 
to  the  United  States.  We  made 
deductions  from  USP,  where 
appropriate,  for  foreign  inland  freight, 
international  freight,  marine  insurance, 
weighing  and  sampling  charges,  and 
brokerage  and  handling.  We  made  an 
addition  to  USP,  where  appropriate,  for 
duty  drawback.  These  adjustments  were 
made  in  accordance  with  section 
772(d)(2)  of  the  Tariff  Act.  We  also 
adjusted  USP  for  taxes  in  accordance 
with  our  practice  as  outlined  in  the 
"Consiunption  Tax"  section  of  the  final 
results  of  the  second  administrative 
review  of  this  proceeding,  published 
concurrently  with  this  notice. 

No  other  adjustments  were  claimed  or 
allowed. 

Cost  of  Production  Analysis 

In  prior  segments  of  this  proceeding, 
we  disregarded  home  market  sales 
found  to  be  below  the  cost  of  production 
(COP).  Therefore,  in  accordance  with 
section  773(b)(2)(A)(ii)  of  the  Act,  the 
Department  has  reasonable  grounds  to 
believe  or  suspect  that  sales  below  the 
COP  may  have  occurred  during  the 
review  period.  Thus,  pursuant  to  section 
773(b)  of  the  Act,  in  this  review  we 
initiated  a  COP  investigation  of  all  five 
respondents. 

We  calculated  the  COP  based  on  the 
sum  of  each  respondent's  cost  of 
materials  and  fabrication  employed  in 
producing  the  foreign  like  product,  plus 
amounts  for  home  market  selling, 
general  and  administrative  expenses 
(SG&A)  and  packing  costs  in  accordance 
with  section  773(b)(3)  of  the  Act.  We 
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relied  on  the  home  market  sales  and 
COP  information  provided  by  each 
respondent  in  its  questionnaire 
responses. 

On  July  17  and  18, 1996,  the 
petitioners  filed  comments  about  the 
appropriateness  of  using  historical 
costs,  rather  than  replacement  costs,  for 
two  of  the  respondents.  Although  we 
received  these  comments  too  late  in  the 
review  to  consider  them  for  these 
preliminary  results,  we  intend  to 
request  information  from  the  two 
respondents  that  will  better  enable  us  to 
evaluate  the  petitioners'  argument.  We 
will  then  consider  using  replacement 
costs  for  the  final  results  of  this  review. 

In  determining  whether  to  disregard 
home  market  sales  made  at  prices  below 
the  CX)P,  we  examined  (1)  whether, 
within  an  extended  period  of  time,  such 
sales  were  made  in  substantial 
quantities,  and  (2)  whether  such  sales 
were  made  at  prices  which  permitted 
recovery  of  all  costs  within  a  reasonable 
period  of  time  in  the  normal  course  of 
trade.  We  compared  model-specific  COP 
to  the  reported  home  market  price  less 
any  applicable  movement  charges. 

Pursuant  to  section  773(b)  (2)  (C)  of 
the  Act,  where  less  than  20  percent  of 
the  respondents'  home  market  sales  of  a 
given  model  were  at  prices  less  than 
COP,  we  did  not  disregard  any  below- 
cost  sales  of  that  model  because  we 
determined  that  the  below-cost  sales 
were  not  made  within  an  extended 
period  of  time  "in  substantial 
quantities."  Where  20  percent  or  more 
of  a  respondent's  home  market  sales  of 
a  given  model  were  at  prices  less  than 
the  COP,  we  disregarded  the  below-cost 
sales  because  we  determined  that  the 
below-cost  sales  were  made  within  an 
extended  period  of  time  in  "substantial 
quantities,"  in  accordance  with  section 
773(b)  (2)  (B)  of  the  Act),  and  because 
we  determined  that  the  below-cost 
home  market  sales  of  a  given  product 
were  at  prices  which  would  not  permit 
recovery  of  all  costs  within  a  reasonable 
period  of  time  (in  accordance  with 
section  773(b)  (2)  (D)  of  the  Act). 

We  foimd  that,  for  certidn  models  of 
silicon  metal,  more  than  20  percent  of 
the  home  market  sales  were  at  below- 
cost  prices  within  the  period  of  review 
and  that  such  sales  were  in  substantial 
quantities,  and  that  sales  of  these 
models  were  at  prices  which  would  not 
premit  recovery  of  all  costs  within  a 
reasonable  period  of  time.  As  a  result, 
we  excluded  these  below-cost  sales  and 
used  the  remaining  above-cost  sales  as 
the  basis  of  determining  normal  value  if 
such  sales  existed,  in  accordance  with 
section  773(b)  (1)  of  the  Act. 


Normal  Value  (NV)  -  . 

In  order  to  determine  whether  there 
was  a  sufficient  volume  of  sales  in  the 
home  market  to  serve  as  a  viable  basis 
for  calculating  ^A^,  we  compared  such 
of  the  respondents'  volume  of  home 
market  sales  of  the  foreign  like  product 
to  the  volume  of  U.S.  sales  of  the  subject 
merchandise,  in  accordance  with 
section  773(a)  (1)  (C)  of  the  Act.  Because 
each  respondent's  aggregate  volume  of 
home  market  sales  of  the  foreign  like 
product  was  greater  than  five  percent  of 
its  aggregate  volume  of  U.S.  sales  for  the 
subject  merchandise,  we  determined 
that  the  home  market  provides  a  viable 
basis  for  calculating  NV  for  all 
respondents. 

We  compared  the  EPs  of  individual 
transactions,  pursuant  to  section 
777A(d)  (2)  of  the  Act,  to  the  monthly 
weighted-average  price  of  sales  of  the 
foreign  like  product.  In  such  cases  we 
based  NV  on  packed,  ex-factory  or 
delivered  prices  to  unaffiliated 
purchasers  in  the  home  market.  Where 
applicable,  we  made  adjustments  to 
home  market  price  for  inland  freight, 
early  payment  discoimts,  and  interest 
revenue.  To  adjust  for  difi^erences  in 
circumstances  of  sale  between  the  home 
market  and  the  United  States,  we 
reduced  home  market  price  by  an 
amount  for  home  market  credit  and 
packing  expenses,  and  increased  it  by 
U.S.  packing  costs  and  U.S.  credit 
expenses.  We  increased  NV,  where 
appropriate,  for  bank  charges  and 
warehousing  expenses  inciured  on  U.S. 
sales.  We  decreased  NV,  where 
appropriate,  by  the  amount  of 
commissions  paid  in  the  home  market, 
but  limited  this  amount  to  the  amount 
of  indirect  selling  expenses  incurred  on 
U.S.  sales,  in  accordance  with  19  CFR 
§  353.56(b)  (1). 

Non-Shippers 

CCM  stated  that  it  did  not  have 
shipments  during  the  POR,  and  we 
confirmed  this  information  with  the 
U.S.  Customs  Service.  Therefore,  we  are 
treating  CCM  as  a  non-shipper  for  this 
review,  and  are  rescinding  this  review 
with  respect  to  this  company.  See 
Sulfanilic  Acid  from  the  People's 
Republic  of  China;  Preliminary  Results 
and  Partial  Rescission  of  Antidumping 
Administrative  Review,  61  FR  29073, 
29077  (June  7,  1996).  The  cash  deposit 
rate  for  CCM  will  continue  to  be  the  rate 
established  fortXM  in  the  LTFV 
determination,  which  is  the  last  segment 
of  this  proceeding  in  which  the 
Department  analyzed  CCM's  sales. 


Preliminaiy  Results  of  Review 

As  a  result  of  our  comparison  of  EP 

and  NV,  we  preliminarily  determine 
that  the  following  weighted-average 
dumping  margins  exist  for  the  period 
July  1, 1994  through  June  30, 1995: 


Manufacturer/exporter 


CBCC 

Minasligas 
Eletrosilex 

RIKAA 

CCM 


Margin 
(percent) 


7.54 
2.12 
9.95 
3.67 
'93.2 


'  No  sNpments  during  the  POR;  margin 
taken  from  the  last  completed  segment  in 
wtiich  there  were  shipments. 

Parties  to  the  proceeding  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  10  days  of  publication.  Any 
hefiring,  if  requested,  will  be  held  44 
days  after  the  date  of  publication  of  this 
notice,  or  the  first  workday  thereafter. 
Interested  parties  may  submit  case  briefs 
within  30  days  of  the  date  of  publication 
of  this  notice.  Rebuttal  briefs,  which 
must  be  limited  to  issues  raised  in  the 
case  briefs,  may  be  filed  not  later  than 
37  days  after  the  date  of  publication. 
Parties  who  submit  argument  are 
requested  to  submit  with  the  argument 
(1)  a  statement  of  the  issue  and  (2)  a 
brief  summary  of  the  argument.  The 
Department  will  publish  a  notice  of 
final  results  of  this  administrative 
review,  which  will  include  the  results  of 
its  analysis  of  issues  raised  in  any  such 
comments  or  at  a  hearing. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Upon  completion  of  this  review, 
the  Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service. 

Furthermore,  the  following  deposit 
rates  will  be  effective  upon  pubhcation 
of  the  final  results  of  this  administrative 
review  for  all  shipments  of  silicon  metal 
from  Brazil  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  publication  date,  as  provided  for  by 
section  751(a)(2)(c)  of  the  Act:  (1)  The 
cash  deposit  rate  for  the  reviewed 
companies  will  be  the  rate  established 
in  the  final  results  of  this  review;  (2)  if 
the  exporter  is  not  a  firm  covered  in  this 
review,  or  the  original  LTFV 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  vdll  be  the  rate 
estabhshed  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (3)  for  all  other 
producers  and/or  exporters  of  this 
merchandise,  the  cash  deposit  rate  shall 
be  91.06  percent,  the  all  others  rate 
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established  in  the  LTFV  investigation 
(56  FR  361$5.  July  31,  1991). 

These  deposit  rates,  when  imposed, 
shall  remain  in  effiect  until  publication 
of  the  final  results  of  the  next 
administrative  review. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  respoasibility  under  19  CFR 
§  353.26  to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  cpmply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  admdnistrative  review  and  notice 
are  in  accoidance  with  section  751(a)(1) 
of  the  Act. 

Dated:  August  27. 1996. 

Robert  S.  LalLuaM. 

Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  96-22681  Filed  0  4  06;  8:45  am) 
■UJMQ  COM  «Sie-OS-M 


Camcgle  Instttution  of  Washington,  et 
ai.;  Notica  of  Conaolidatod  Decision  on 
Applications  for  Duty-Free  Entry  of 
Sciarttific  Instruments 

This  is  a  decision  consolidated 
pursuant  to  Section  6(c)  of  the 
Educational,  Scientific,  and  Cultiuvl 
Materials  Importation  Act  of  1966  (Pub. 
L  89-651.  80  Stat.  897;  15  CFR  part 
301).  Related  records  can  be  viewed 
between  8:30  A.M.  and  5:00  P.M.  in 
Room  4211^  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  NW..  Washington,  1X3. 

Comments:  None  received.  Decision: 
Approved.  No  instnmaent  of  equivalent 
scientific  v^lue  to  the  foreign 
instruments  described  below,  for  such 
purposes  as  each  is  intended  to  be  used, 
is  being  manufactured  in  the  United 
States. 

Docket  Niimber:  96-021.  Applicant: 
Carnegie  Institution  of  Washington, 
Washington  DC  20015.  Instrument: 
Mass  Spectjometer,  Model  IMS  6F. 
Manufacturer:  CAMECA,  France. 
Intended  Use:  See  notice  at  61  FR 
25622.  May:22, 1996.  Reasons:  The 
foreign  instrument  provides  a  mass 
spectrometm-  with  spherical  ion  optics 
for  imaging  and  analysis  of  trace 
elements  and  isotopes. 

Docket  Number:  96-049.  Applicant: 
University  of  California  at  San  Diego,  La 
Jolla.  CA  92093.  Instrument:  Mass 
Spectrometer,  Model  VG  Sector  54. 
Manufacturer:  VG  Isotech,  United 


Kingdom.  Intended  Use:  See  notice  at  61 
FR  30220.  June  14, 1996.  Beasons:  The 
foreign  instrument  provides:  (1)  Seven 
Faraday  collectors  and  an  ion  counting 
Daly  detector,  (2)  thermal  ionization  of 
solid  samples  and  (3)  negative  ion 
operation. 

Docket  Nuntber:  96-055.  Applicant: 
The  Pennsylvania  State  University, 
University  Parle.  PA  16802.  Instrument: 
Mass  Spectrometer,  Model  MAT  252. 
Manufacturer:  Finnigan  MAT.  Germany. 
Intended  Use:  See  notice  at  61  FR 
30221,  June  14. 1996.  Aeaso/is;  The 
foreign  instrument  provides  a 
multielement  multicoUector  and  an 
external  precision  of  0.15  per  mil  STP 
forgas  samples  as  small  as  lOOcc. 

Ine  capabilities  of  each  of  the  foreign 
instruments  described  above  are 
pertinent  to  each  applicant's  intended 
purposes.  We  know  of  no  instrument  or 
apparatus  being  manufactured  in  the 
United  States  which  is  of  equivalent 
scientific  value  to  any  of  the  foreiga 
instruments. 
Frank  W.CrwL 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc  96-22685  Filed  9-4-96;  8:45  am) 

WUJMO  COM  MIC-flC-P 


Applications  for  Duty-Frea  Entry  of 
Sciantific  Instrumants 

Pursuant  to  Section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  part 
301),  we  invite  comments  on  the 
question  of  whether  instnmients  of 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instnmients 
shown  below  are  intended  to  be  used, 
are  being  manufactured  in  the  United  . 
States. 

Comments  must  comply  with  15  CFR 
301.5(a)(3)  and  (4)  of  the  regulations  and 
be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff,  U.S. 
Department  of  Commerce,  Washington, 
D.C.  20230.  Applications  may  be 
examined  between  8:30  A.M.  and  5:00 
P.M.  in  Room  4211,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW..  Washington,  DC. 

Docket  Number:  96-083.  Applicant: 
The  University  of  Texas  at  Austin, 
Purchasing  Department,  CRB  2.204, 
Austin,  TX  78712.  Instrument:  Gas 
Composition  Analyzer,  Model  Epison 
in.  Manufacturer:  Thomas  Swan  &  Co., 
Ltd..  United  Kingdom.  Intended  Use: 
The  instrument  will  be  used  to  perform 
research  into  the  growth  of  In-Al-Ga 
containing  alloys  of  the  compound 
semiconductors  in  the  InAlGaAsPN 
systems  using  the  metallorganic 
diemical  vapor  deposition  process.  The 


instrument  will  permit  the  direct 
measurement  and  control  of  the  vapor- 
phase  composition  of  organ ometalUc 
sources  in  the  gas  stream  entering  the 
reactor  chamber.  In  addition,  the 
instrument  will  be  used  for  educational 
purposes  in  the  courses  EE397C  and 
EE697C  Research  Problems.  Application 
accepted  by  Commissioner  of  Customs: 
July  30, 1996. 

Docket  Number:  96-084.  Applicant: 
Mayo  Foundation,  200  First  Street  SW, 
Rochester,  MN  55905.  Instrument:  IR 
Mass  Spectrometer  with  Gas  Sampling 
Inlet,  Model  TracerMAT.  Manufacturer: 
Finnigan  MAT,  Germany.  Intended  Use: 
The  instrument  will  be  used  to  measure 
"CO2  in  expired  air  samples  collected 
in  association  with  specific  medical 
diagnostic  tests.  Such  measurements  are 
imf>ortant  for  studies  such  as 
malabsorption,  short  bowel  syndrome 
and  the  diagnosis  of  peptic  ulcers.  In 
addition,  the  instrument  will  be  used  to 
monitor  C'^Oj  in  total  body  water 
studies  (total  energy  expenditure). 
Application  accepted  by  Commissioner 
of  Customs:  Augasi  2,  1996. 

Docket  Number:  96-085.  Applicant: 
National  Institutes  of  Health, 
Biomedical  Engineering  & 
Instrumentation  Program,  Building  13, 
Room  3N17,  Bethesda.  MD  20892. 
Instrument:  Electron  Microscope,  Model 
CM  120.  Manufacturer:  PhiUps.  The 
Netherlands.  Intended  Use:  "The 
instrument  will  be  used  to  relate  the 
structure  to  the  function  of  subcellular 
compartments  and  macromolecular 
assemblies  in  a  number  of  biological 
systems.  The  objectives  include  study 
of:  (a)  Biosynthetic  pathways  in 
terminally-difiierentiated  squamous 
epithelium,  (b)  slow  axonal  transport, 
(c)  caldimi  regulation  in  dendrites  of 
hippocampal  neurons,  (d)  water 
regulation  in  protozoa  and  (e)  virus 
assembly.  The  aim  of  all  these  projects 
is  to  understand  factors  that  control  the 
normal  physiological  states  of  cells  and 
their  diseased  states.  Application 
accepted  by  Commissioner  of  Customs: 
August  2, 1996. 

Docket  Nimiber:  96-086.  Applicant: 
The  University  of  Tennessee,  Knoxville, 
Department  of  Geological  Sciences, 
Knoxville,  TN  37996-1410.  Instrument: 
IR  Mass  Spectrometer,  Model 
DELTAp'"».  Manufacturer:  Finnigan 
MAT,  Germany.  Intended  Use:  The 
instnmient  will  be  used  to  provide  light 
stable  isotope  ratios  of  geological  and 
biological  materials  for  the  following 
investigations:  (1)  Stable  isotope  studies 
of  pedogenic  (soil-formed)  minerals,  (2) 
evolution  and  diagenesis  of  cart)onate    - 
rock  successions,  (3)  process 
biogeochemical  studies  in  the  Arctic 


Federal  Register  /  Vol.  61,  No.  173  /  Thursday,  September  5,  1996  /  Notices  46783 


marine  environment,  (4)  oxygoi. 
hydrogen  and  carbon  isotopic 
composition  as  tracers  in  studies  of 
hydrologic  processes  and  (5)  plant 
ecophysiological  research.  The 
instnunent  will  also  be  used  for 
educational  purposes  in  the  graduate 
course  Geology  563:  Stable  Isotope 
Geology.  Application  accepted  by 
Commissioner  of  Customs:  August  2, 
1996. 

Docket  Number:  96-087.  Applicant: 
Cornell  University,  212  Clark  Hall, 
Ithaca,  NY  14853.  Instrument:  Scanning 
Tunneling  Microscope,  Model  JSTM— 
4500.  Manufacturer:  JEOL  Ltd.,  Japan. 
Intended  Use:  The  instrument  will  be 
used  to  study  device-quaUty 
semiconductor  materials,  including  Si, 
GaAs,  AlGaAs,  InP,  AlInAs.  GalnP  and 
possibly  GaN.  The  objectives  of  the 
proposed  experiments  are  to  increase 
the  understanding  of  the  microscopic 
structure  of  grown  semiconductor 
multilayers,  including  the  electronic 
band  structure  and  the  effect  of  defects. 
An  additional  objective  is  to  understand 
the  effect  of  defects  and  doping  centers 
on  liuninescence  of  the  samples. 
Application  accepted  by  Commissioner 
of  Customs:  August  9. 1996. 

Docket  Number:  96-088.  Applicant: 
The  University  of  Texas  at  Austin, 
Center  for  Materials  Science  and 
Engineering,  ETC  9.104,  MC  62201, 
Austin,  TX  78712.  Instrument:  Electron 
Microscope,  Model  JEM-2010. 
Manufacturer:  JEOL  Ltd.,  Japan. 
Intended  Use:  The  instrument  will  be 
used  to  study  the  microstructxu^s  of 
metals,  metal  alloys,  ceramics, 
polymers,  minerals,  and  composites  of 
these  materials.  It  will  also  be  used  to 
study  systems  of  materials  used  in 
electronic,  opto-electronic,  photonic 
and  or  magnetic  appUcations.  In  the 
course  of  Uie  investigations,  the 
instrument  will  be  used  to  measure 
particle/crystallite  size  and  morphology, 
crystal  structure,  chemical  composition 
and  the  number,  type  and  extent  of 
defects.  In  addition,  the  instrument  will 
be  used  for  educational  purposes 
through  training  of  graduate  students, 
faculty  and  staff  who  carry  out  the 
actual  research.  Application  accepted  by 
Commissioner  of  Customs:  August  14, 
1996. 

Docket  Number:  96-089.  Applicant: 
Northern  Kentucky  University, 
Department  of  Chemistry,  NS  234, 
Highland  Heights,  KY  41099-1905. 
Instrument:  Rapid  Kinetics  Apparatus, 
Model  SFA-20.  Manufacturer:  Hi-Tech 
Ltd.,  United  Kingdom.  Intended  Use: 
The  instrument  will  be  used  in  CHE 
362L,  Physical  Chemistry  Laboratory 


2H,  and  CHE  363L,  Physical  Chemistry 
3H  laboratory  courses  involving 
experiments  in  thermodynamics, 
kinetics,  transport  properties, 
elementary  quantimi  mechanics,  and 
spectroscopy.  Application  accepted  by 
Commissioner  of  Customs:  August  15, 
1996. . 

Docket  Number:  96-090.  Applicant: 
National  Renewable  Energy  Laboratory, 
Division  of  Midwest  Research  Institute, 
1617  Cole  Boulevard,  Golden,  CO 
80401-3393.  Instrument:  TOP 
Secondary  Ion  Mass  Spectrometer. 
Manufacturer:  lON-TOF  GmbH, 
Germany.  Intended  Use:  The  instrument 
will  be  used  in  studies  of  photovoltaics, 
semiconductors,  polymers,  glasses, 
tissues,  fibers  and  renewable  energy 
materials  to  provide  quahtative  and 
quantitative  distributions  of  elemental 
and  molecular  species  as  a  function  of 
mass,  lateral  position,  and  in  some 
cases,  depth.  This  information  is 
fundamental  to  imderstanding  the 
properties  and  operations  of 
photovoltaic  and  other  renewable 
energy  materials  and  devices. 
Application  accepted  by  Commissioner 
of  Customs:  August  15, 1996. 
Frank  W.  Creel. 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc.  96-22684  Filed  9-4-96;  8:45  am) 
MLUNQ  CODE  MIO-OS-P 


[C-357-00^ 

Certain  CartxHi  Steel  Wire  Rod  From 
Argentina:  Intent  To  Terminate 
Suspended  Investigation 

AGENCY:  International  Trade 
Administration/Import  Administration/ 
Department  of  Commerce. 

ACTION:  Notice  of  intent  to  terminate 
suspended  investigation. 

SUMINARY:  The  Department  of  Commerce 
(the  Department)  is  notifying  the  pubUc 
of  its  intent  to  terminate  the 
countervailing  duty  suspended 
investigation  on  certain  carbon  steel 
wire  rod  from  Argentina.  Domestic 
interested  parties  who  object  to 
termination  of  this  suspended 
investigation  must  submit  their 
comments  in  writing  not  later  than  the 
last  day  of  September  1996. 

EFFECTIVE  DATE:  September  5, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Boiling  or  Jean  Kemp,  AD/CVD 
Enforcement,  Group  HI,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington,  D.C.  20230; 
telephone:  (202)  482-3793. 


SUPPI.EMENTARY  INFORMATION: 
Background 

The  Department  may  terminate  a 
countervailing  duty  suspended 
investigation  if  the  Secretary  of 
Commerce  concludes  that  it  is  no  longer 
of  interest  to  interested  parties. 
Accordingly,  as  required  by  the 
Department's  regulations  (19  CFR 
355.25(d)(4)),  we  are  notifying  the 
public  of  our  intent  to  revoke  this 
countervailing  duty  suspended 
investigation,  for  which  the  Department 
has  not  received  a  request  to  conduct  an 
administrative  review  for  the  most 
recent  four  consecutive  annual 
anniversary  months. 

In  accordance  with  sectiofi 
355.25{d)(4)(iii)  of  the  Department's 
regulations,  if  no  domestic  interested 
party  (as  defined  in  sections  355.2(i)(3), 
(i)(4),  (i)(5),  and  (i)(6)  of  the  regulations) 
objects  to  the  Department's  intent  to 
terminate  this  suspended  investigation, 
and  no  interested  party  (as  defined  in 
section  355.2(i)  of  the  regulations) 
requests  an  administrative  review  in 
accordance  with  the  Department's 
notice  of  opportimity  to  request  an 
administrative  review,  we  shall 
conclude  that  the  countervailing  duty 
suspended  investigation  is  no  longer  of 
interest  to  interested  parties  and 
proceed  with  the  termination.  However, 
if  an  interested  party  does  request  an 
administrative  review  in  accordance 
with  the  Department's  notice  of 
opportimity  to  request  an  administrative 
review,  or  a  domestic  interested  party 
does  object  to  the  Department's  intent  to 
terminate  piursuant  to  this  notice,  the 
Department  will  not  terminate  this 
suspended  investigation. 

Opportunity  to  Object 

Not  later  than  the  last  day  of 
September  1996,  domestic  interested 
parties  may  object  to  the  Department's 
intent  to  terminate  this  countervailing 
duty  suspended  investigation.  Any 
submission  objecting  to  the  termination 
must  contain  the  name  and  case  number 
of  the  suspended  investigation  and  a 
statement  that  explains  how  the 
objecting  party  quaUfies  as  a  domestic 
interested  party  under  sections 
355.2(i)(3),  (i)(4),  (i)(5),  or  (i)(6)  of  the 
Department's  regulations. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administration, 
Room  B-099,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Ave.,  N.W.  Washington,  D.C.  20230. 
This  notice  is  in  accordance  with  19 
CFR  355.25(d)(4)(i). 
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Dated- Aug^t  29, 1996. 
Roland  L.  MacDonald, 
Acting  DeputyAssistant  Secretary. 
Enforcement  Croup  III. 

[FR  Doc.  96-22686  Filed  9-4-96;  8:45  am] 
BHJJNQ  COM  aSlO-OS-P 

National  Oceanic  and  Atmospheric 
AdmlnistraHon 

Modernization  Transition  Committee 
(MTC);  MeeUng 

ACTION:  Notjjce  of  public  meeting. 

Time  and  Date:  September  19. 1996 
firom  8:00  a.m.  to  3:00  p.m. 

Place:  This  meeting  will  taJce  place  at 
the  National  Climatic  Data  Center 
(NCDC).  Federal  Plaza,  151  Patton 
Avenue,  Asheville.  North  Carolina. 

Status:  The  meeting  will  be  open  to 
the  public.  Qn  September  19, 1996, 
10:30  a.m.  t0  11:00  a.m.  will  be  set  aside 
for  oral  cominents  or  questions  from  the 
public.  Appioximately  50  seats  will  be 
available  on  ^  first-come  first-served 
basis  for  the  {public.  There  will  be  an 
optional  tout  of  the  NCDC  facility  the 
afternoon  of  September  18,  for  MTC 
members. 

Matters  to  be  Considered:  This 
meeting  will' cover:  Consultation  on  10 
final  Consolidation  Certifications, 
update  and  qonsultation  on  Automation 
Criteria  for  Service  Level  "D"  locations, 
and  a  presentation  and  consultation  on 
Closure  Criteria  (including  public 
comments  received). 

Contact  P^on  /qj-  Afore  Information: 
Mr.  Nicholas  Scheller.  National  Weather 
Service,  Modernization  Staff,  1324  East- 
West  Highway.  SSMC2,  Silver  Spring. 
Maryland  20pi0.  Telephone:  (301)  713- 

0454. 

1 
Dated:  August  29. 1996. 

Nicholas  R.  Scheller, 

Manager,  Nadpnal  Implementation  Staff. 
[FR  Doc.  96-2)669  Filed  9-4-96;  8:45  am] 
BIUMO  CODE  3^0-1»-M 


COMMrrTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Umtts  for  Certain 
Wool  Textile  Products  Produced  or 
Manufactured  in  Romania 

August  29. 19^. 

AGENCY:  Con}mittee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing 
limits. 


EFFECTIVE  DATE:  August  30, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the. 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6715.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  current  limits  for  certain 
categories  are  being  increased, 
variously,  for  carryover,  carryforward 
and  swing. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  60  FR  65299, 
published  on  December  19, 1995).  Also 
see  61  FR  4627,  published  on  February 
7,1996. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions 
Philip  J.  Martello, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

August  29. 1996. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  February  1. 1996.  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Romania  and 
exported  during  the  twelve-month  period 
which  began  on  )anuary  1. 1996  and  extends 
through  December  31. 1996. 

Efiective  on  August  30, 1996,  you  are 
directed  to  adjust  the  limits  for  the  followinig 
categories,  as  provided  for  in  the  recent 
bilateral  agreement,  as  amended  and 
extended,  between  the  Governments  of  the 
United  States  and  Romania: 


Category 

Adjusted  tweh/e-monlh 

limit' 

Subieveis  in  Group 
III 

433/434 

435 

442 

443 „ 

444 

10,466  do/en. 
10.366  dozen. 
11,782  dozen. 
100,406  numtjers. 
47.332  numtiers 

447/448 

24.078  dozen. 

'The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31,1995. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(aKl). 

Sincerely, 

Philip  J.  Martello, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc  96-22616  Filed  9-4-96;  8:45  am) 

WLUNQ  CODE  3S10-On-F 


DEPARTMENT  OF  DEFENSE 


Office  of  the  Secretary 

Memt}ership;  Defense  Mapping  Agency 
Performance  Review  Board 

AGENCY:  Defense  Mapping  Agency 
(DMA)  Department  of  Defense  (DoD). 
ACTION:  Notice  of  membership  of  the 
Defense  Mapping  Agency  Performance 
Review  Board  (DMA  PRB). 

SUMMARY:  This  notice  announces  the 
appointment  of  the  members  of  the 
DMA  PRB.  The  publication  of  PRB 
membership  is  required  by  5  U.S.C. 
4314(c)(4).  The  Board  provides  fair  and 
impartial  performance  appraisals  and 
makes  recommendations  regarding 
performance  ratings  and  performance 
awards  to  the  Director,  DMA. 
EFFECTIVE  DATE:  September  13,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
B.R.  Webster,  Defense  Mapping  Agency, 
Office  of  Human  Resources,  8613  Lee 
Highway,  Fairfax,  VA  22031-2137, 
telephone  (703)  285-9151. 
SUPPt^MENTARY  INFORMATION:  Per  5 
U.S.C.  4314(c)(4),  the  following  is  a 
standing  register  of  DMA  executives 
appointed  to  the  DMA  PRB;  specific 
PRB  panels  will  be  constituted  from  this 
standing  register.  Executives  listed  will 
serve  a  one-year  renewable  term, 
effective  13  September  1996. 

ANCELL,  A.  Clay 
Associate  Director,  Requirements  and 
Operations 
BELL.  Paula ). 
Assistant  Director,  Soiut»  Management 
Division  Eastern  OfBce 
BOGNER,  Cynthia  K. 
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Comptroller 
BOYD,  Jimmy  W. 
Associate  Director,  Engineering  and 
Maintenance  Support  Division 
BUCK,  Irvin  P. 
Associate  Director,  Customer  Support 
Division 
COGHLAN,  Thomas  K. 

Director,  Planning  and  Analysis 
CRUMPTON,  Dairyl  E. 
Assistant  Director,  Data  Generation 
Division  Western  Office 
GUSTIN,  Russell  T. 
Associate  Director,  Program  Management 
Division 
HENNIG,  Thomas  A. 
Associate  Director,  Technology  and 
Information 
HOGAN.  William  N. 
Director,  Requirements  and  Policy 
Integration  Directorate 
IVERY,  Barbara  A. 
Assistant  Director,  Source  Management 
Division  Western  Office 
JACKSON.  Mikel  F. 
Assistant  Director,  Data  Generation 
Division  Eastern  Office 
JOHNSON,  James  E. 

Associate  Director,  Support  Staff 
LENCZOWSKI.  Roberta  E. 
Director,  Acquisition  and  Technology 
Group 
MADISON,  Harold  W. 
Director,  Installation  and  Management 
Group 
MUNCY,  Larry  N. 
Associate  Director,  Source  Management 
Division 
PHILUPS,  Earl  W. 

Director,  Operations  Group 
SCHNEIER.  Jan  S. 
Associate  Director,  Data  Generation 
Division 
SCHULT,  Mark  E. 
Associate  Director,  Operations  Support 
Division 
SMALLING,  Marvin  E. 

Director,  Prociuvment 
SMITH,  Kathleen  M.     '' 
Associate  Director,  Interoperability 
Division 
SMITH.  Lon  M. 

Associate  Directbr,  OG  Support  Staff 
SMITH  Robert  N. 
Associate  Director,  Customer  Services 
Division 
SMITH,  W.  Douglas 

Deputy  Director 
SORVIK.  John  R. 
Associate  Director.  International 
Operations  Division 
WALLACH.  Steven  P. 
Assistant  Director  for  Customer  Support/ 
Modeling  and  Simulation 
WARD.  Curtis  B. 
Associate  Director.  Customer  Support 

Division 
Dated:  August  28, 1996. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  96-225^9  Filed  9-4-96;  8:45  am] 
BHJJNQCOOE  5000  <M  M 


Department  of  the  Air  Force 

USAF  Scientific  Advisory  Board 
Meeting 

The  USAF  SAB  1996  Fall  General 
Board  Meeting,  USAF  Scientific 
Advisory  Board,  will  meet  on  16-17 
October  1996  at  the  Embassy  Suites,  Old 
Towne,  Alexandria,  VA  from  8:00  a.m. 
to  5:00  p.m. 

The  purpose  of  the  meeting  is  to 
conduct  an  informative  session  of  high- 
level  briefings,  SAB  Activity  updates, 
and  to  welcome  new  members  and 
honor  departing  members. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  Section  552b 
of  Title  5.  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(703)  697-8404. 
Patsy  J.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
(FR  Doc.  96-22659  Filed  9-4-96;  8:45  am] 
BHJJNG  CODE  3910-01-W 


Department  of  the  Navy 

Notice  Of  Availability  of  Supplemental 
Information  Report  for  Realignment  of 
Naval  Air  Station  Miramar  to  Marine 
Corps  Air  Station,  Miramar,  CA 

SUMMARY:  DON  has  prepared  a 
Supplemental  Information  Report  (SIR) 
for  realignment  of  Naval  Air  Station 
Miramar  to  Marine  Ck)rps  Air  Station, 
Miramar,  California,  which  further 
explains  matters  presented  in  the  Final 
Environmental  Impact  Statement  (FEIS) 
and  solicits  public  participation  and 
written  comment  on  the  SIR.  The 
comment  period  will  close  on  October 
7, 1996. 

FOR  FURTHER  INFORMATION  OR  TO  OBTAIN 
A  COPY  OF  THE  SIR:  Contact  Lieutenant 
Colonel  George  Martin  at  (619)  537- 
6678.  Written  comments  should  be  sent 
to  Timarie  Seneca  (Code  09M1.TS). 
Southwest  Division,  Naval  Facilities 
Engineering  Command,  1220  Pacific 
Highway,  San  Diego.  CA  92132-5190. 
and  must  be  received  by  4:00  PM, 
October  7, 1996. 

SUPPLEMENTARY  INFORMATION:  Pxu^uant 
to  Section  102(2)  of  the  National 
Environmental  PoUcy  Act  (NEPA)  of 
1969  and  the  Council  on  Envirorunental 
Quality  (CEQ)  regulations  implementing 
NEPA  procedures  (40  CFR  1500-1508). 
the  Department  of  the  Navy  (DON) 
prepared  and  published  a  FEIS 
analyzing  the  impacts  associated  with 
the  proposal  to  realign  Naval  Air  Station 
(NAS)  Miramar,  in  accordance  writh  the 


Defense  Base  Closure  and  Realignment 
Act  (BRAC)  of  1990  (PubUc  Law  101- 
510).  This  SIR  has  been  prepared  in 
response  to  comments  received  on  the 
FEIS  during  the  comment  period,  which 
began  May  10, 1996  and  ended  June  10, 
1996,  and  to  address  the  Biological 
Opinion  issued  by  the  U.  S.  Fish  and 
Wildlife  Service.  The  Department  of  the 
Navy  is  committed  to  worldng  with  the 
communities  who  support  its  national 
defense  mission  by  hosting  its  bases. 
That  commitment  includes  protection  of 
the  environment.  The  Department  of  the 
Navy  received  over  200  additional 
comments  expressing  community 
concerns  after  publication  of  the  FEIS. 
As  a  result,  the  Department  of  the  Navy 
decided  to  publish  this  Supplemental 
Information  Report  to  provide  more 
information  on  the  factors  it  is 
considering  as  part  of  the  decision- 
making process  and  to  provide  a  more 
thorough  discussion  of  matters  of 
concern  to  the  community.  Although 
use  of  a  Supplemental  Information 
Report  to  address  comments  on  the  FEIS 
is  neither  required  by  NEPA  nor 
directed  by  CEQ.  Regulations,  the 
Department  of  the  Navy  determined  that 
such  a  document  would  serve  as  a 
vehicle  for  a  more  thorough  discussion 
of  matters  over  which  there  remains 
public  concern.  The  Supplemental 
Information  Report  and  the  public 
comments  it  generates  will  also  provide 
the  decision  maker  with  more  detailed 
analysis  for  consideration  in  coming  to 
a  final  decision,  thereby  furthering  the 
purposes  of  NEPA.  As  the  SIR  does  not 
present  new  circumstances  or  new 
information  relevant  to  significant 
environmental  impacts  of  the  prop>osed 
action  or  alternatives,  it  is  not  intended 
as  a  supplement  to  the  FEIS,  as  defined 
in  section  1502.9(c)  of  the  CEQ 
Regulations. 

The  majority  of  the  information 
contained  in  this  SIR  is  taken  fit>m 
reports,  studies  and  analyses  referenced 
in  the  FEIS.  such  as  the  Defense  Base 
Closure  and  Reahgnment  Act  (BRAC). 
the  BRAC  Commission  Reports  for  1993 
and  1995  and  supporting  analyses,  and 
a  biological  opinion  prepared  by  the 
U.S.  Fish  and  Wildlife  Service 
(USFWS).  This  SIR  clarifies  information 
concerning  the  alternatives  analysis 
used  in  the  FEIS,  discusses  issues  raised 
in  comments  received  on  the  FEIS  that 
addressed  specific  environmental 
im}>acts.  simimarizes  the  USFWS 
Biological  Opinion,  and  provides  the 
public  with  the  opportunity  to  review 
and  comment  on  this  information.  It 
discusses  the  BRAC  process,  how  that 
process  led  to  the  development  of  the 
purpose  and  need  for  the  proposed 
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action,  tha  bases  for  the  criteria  used  to 
define  the  range  of  reasonable 
alternatives  to  be  examined,  the 
rationale  for  eliminating  alternatives 
from  detailed  discussion,  mitigation  of 
noise  impacts,  and  the  biological 
opinion  pBepared  by  USFWS  concerning 
endangered  species.  An  outline  of  the 
issues  addressed  in  this  SIR  is  set  out 
below  . 

Introduction 

A.  Effect  df  BRAC  Recommendations 

1.  The  Relationship  Between  the 
Proposed  Action  and  the  Purpose  of  the 
Defense  Base  Closure  and  Realignment 
Act  (BRAO  of  1990  (Public  Law  101- 
510). 

2.  Intent  I  of  BRAC. 

3.  Recor^endations  of  the  1993 
BRAC  Commission. 

4.  Recommendations  of  the  1995 
BRAC  Commission. 

5.  Impliqations  of  the  Purpose  of 
BRAC  on  the  Reasonableness  of 
Altemativas. 

B.  Screening  Potential  Sites 

1.  Reasoaableness  of  Alternative  Sites. 

2.  Selection  and  Screening  of 
Reasonable  Sites. 

a.  Requirements  of  BRAC 
Recommendations. 

b.  Criteria  for  Selection  and 
Screening. : 

(1)  Operational  Requirements. 

(2)  Infrastructure. 

(3)  Personnel  Requirements. 

c.  Militany  Air  Installations  Initially 
Considere<|. 

d.  Application  of  the  Criteria. 

(1)  MCAS  Camp  Pendleton. 

(2)  NAF  El  Centro. 

(3)  NAS  North  Island. 

(4)  March  Air  Reserve  Base  (ARB). 

(5)  NAS  Miramar. 

e.  Summ^  of  Comparative  Costs, 
NAS  Mirantar  and  March  ARB. 

(1)  Comparison  of  the  Costs  of 
Construction  of  Infrastructure. 

(2)  Compuison  of  Yearly  Operating 
Costs. 

(3)  Cost  of  Construction  and 
Operating  for  20  Years. 

C.  Operatiotis,  Noise,  and  Safety 
Considerations 

1.  Operations  at  NAS  Miramar. 

a.  Navy  Operations  at  NAS  Miramar. 

(1)  A  History  of  Changing  Operations. 

(2)  Aircraft  Loading  at  NAS  Miramar. 

(3)  Operaiional  Tempo. 

b.  USMC  Units  Being  Relocated  to 
Miramar. 

(1)  Fixed-Wing  Squadrons. 

(2)  RotarM-Wing  Squadrons. 

c.  Existing  F/A-18  Operations  at 
Miramar. 


d.  Projected  Operational  Tempo  at 
MCAS  Miramar. 

e.  Analysis  of  Projected  Operations. 

f.  Effect  on  Navy  Operations  at 
Miramar. 

2.  Noise  Issues. 

a.  Noise  Measurement. 

b.  Average  Busy  Day  Versus  Average 
Annual  Day. 

c.  Mitigation  of  Aircraft  Noise. 

d.  Continuing  Community 
Involvement. 

3.  Safety  Issues. 

a.  Combined  Fixed-  and  Rotary-Wing 
Operations. 

b.  Interfiace  with  Class  B  Aircraft 
Ofjerations  and  Local  Airfields. 

c.  Community  Involvement  in 
Airspace  Usage. 

D.  Other  Environmental  Issues  at 
Miramar. 

■  1.  Endangered  Species  and  Biological 
Resources. 

a.  Information  in  Biological  Opinion 
and  Multi-Species  Habitat  Management 
Plan. 

b.  Formal  Consultation  on 
Endangered  Species. 

c.  Information  in  the  Biological 
Opinion. 

d.  No  Jeopardy  Opinion. 

e.  Biological  Opinion  and  Incidental 
Take  Statement. 

f.  Reasonable  and  Prudent  Measures. 

t.  Enhanced  Mitigation  Measures. 
.  Additional  Study  of  Effects  of 
Noise  on  Gnatcatchers. 

2.  Wildlife  Management. 

3.  Air  Quality. 

a.  Concerns  about  Emissions  Budgets. 

b.  Classification  of  Air  Quality 
Regions  for  Non-Attainment. 

c.  Accuracy  of  Estimates  Used  in  State 
Implementation  Plans. 

d.  Accuracy  of  Data  Used  for 
Conformity  Determination  and  Air 
Quality  Analysis. 

e.  Conformity  Analysis  for  NAS 
Miramar. 

f.  Differences  Between  Historical 
Emission  Rates  and  Calculated  Rates. 

4.  Traffic  Congestion. 

5.  Ordnance  Training  Facility. 
Where  to  Comment  or  Obtain  Further 

Information. 

Dated:  August  30, 1996. 

D.  E.  Koenig,  Jr. 

LCDH.  JAGC.  USN.  Federal  Register  Uaison 
Officer. 

(PR  Doc.  96-22639  Filed  9-4-96;  8:45  am] 

BILUNQ  CODE  381»-PF-P 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 


ACTION:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Director,  Information 
Resources  Group,  invites  comments  on 
the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
November  4, 1996. 
ADDRESSES:  Written  comments  and 
requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill, 
Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
5624,  Regional  Office  Building  3. 
Washington,  DC  20202-4651. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.  S.  C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (0MB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Director  of  the 
Information  Resources  Group  publishes 
this  notice  containing  proposed 
information  collection  requests  prior  to 
submission  of  these  requests  to  OMB. 
Each  proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Summary 
of  the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  is 
this  collection  necessary  to  the  proper 
functions  of  the  Department,  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner,  (3)  is  the  estimate 
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of  burden  acoirate,  (4)  how  might  the 
Department  enhance  the  quaUty,  utiUty, 
and  clarity  of  the  information  to  be 
collected,  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  August  29. 1996. 
Gloria  Parker, 

Director,  Information  Resources  Group. 

OfiBce  of  Elementary  and  Secondary 
Education 

Type  of  Review.  New. 

Title:  Guidance  on  the  Goals  2000 
Amendments  (Draft). 

Frequency.  One-time  submission. 

Affected  Public:  State,  local  or  Tribal 
Gov't.  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  30 
Burden  Hours:  3,000 

Abstract  The  Omnibus  Consolidated 
Rescissions  and  Appropriations  Act  of 
1996  amended  portions  of  Titles  II  and 
m  of  the  Goals  2000:  Educate  America 
Act.  Included  within  those  amendments 
is  a  provision  which  offers  states  an 
alternative  to  submitting  their  Goals 
2000  plans  in  order  to  receive  funding. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  New. 

Title:  Guidance  on  the  Goals  2000 
Amendments  (Draft). 

Frequency.  Annually. 

Affected  Public:  State,  local  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  56 
Burden  Hours:  5,600 

Abstract.  The  Omnibus  Consolidated 
Rescissions  and  Appropriations  Act  of 
1996  amended  portions  of  Titles  II  and 
in  of  the  Goals  2000:  Educate  American 
Act.  The  guidance  document  which  was 
created  to  clarify  these  amendments 
addresses  the  reporting  requirements  of 
states  participating  in  Goals  2000. 
[FR  Doc.  9&-22585  Filed  9-4-96:  8:45  am] 

BILLINQ  COOe  4000-01-P 


DEPARTMENT  OF  ENERGY 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  for 
the  Construction  and  Operation  of  an 
Accelerator  for  the  Production  of 
Tritium  at  the  Savannah  River  Site 

AGENCY:  Dep>artment  of  Energy. 
ACTION:  Notice  of  Intent. 

summary:  The  Department  of  Energy 
(EKDE)  annoimces  its  intent  to  prepare 


an  Environmental  Impact  Statement 
(EIS)  for  the  Construction  and  Operation 
of  an  Accelerator  for  the  Production  of 
Tritium  at  the  Savannah  River  Site 
pursuant  to  the  National  Environmental 
Policy  Act  (NEPA)  of  1969,  as  amended 
(42  use  4321  et  seq.).  DOE  intends  to 
select  various  options  and  a  location  on 
the  Savannah  River  Site  (SRS)  for  the 
construction  and  operation  of  an 
accelerator  to  produce  tritium  to 
support  the  nuclear  weapons  stockpile, 
as  announced  in  the  Record  of  Decision 
for  the  Tritium  Supply  and  Recycling 
Environmental  Impact  Statement. 

E)OE  has  also  decided  to  prepare  an 
EIS  for  the  Construction  and  Operation 
of  a  Tritiimi  Extraction  Facility  at  the 
SRS.  That  EIS  is  the  subject  of  a  separate 
Notice  of  Intent  (NOI),  but  will  have 
scoping  meetings  concurrent  with  the 
Accelerator  Production  of  Tritimn  (APT) 
EIS  scoping  meetings. 

DATES:  Comments  from  the  public  and 
others  will  be  accepted  during  the 
scoping  period,  which  will  continue 
until  November  1, 1996.  Written 
comments  submitted  by  mail  should  be 
postmarked  by  that  date  to  ensure 
consideration.  DOE  will  consider 
comments  mailed  after  that  date  to  the 
extent  practicable.  DOE  will  conduct 
pubUc  scoping  meetings  to  assist  in 
defining  the  appropriate  scope  of  the 
EIS  and  identifying  significant 
environmental  issues  to  be  addressed. 
Meetings  for  the  APT  EIS  wall  be  held 
concurrently  with  those  of  the 
Operation  of  the  Tritium  Extraction 
Facility  EIS,  with  separate  workshops 
possible  depending  on  attendance 
levels.  Notices  of  the  dates,  times,  and 
locations  of  the  scoping  meetings  will 
be  announced  in  the  local  media  at  least 
15  days  before  the  meetings. 

ADDRESSES:  Please  direct  written 
comments  or  suggestions  on  the  scope 
of  the  EIS,  requests  to  speak  at  the 
public  scoping  meetings,  and  questions 
concerning  the  project  to:  Mr.  Andrew 
R.  Grainger,  U.S.  De{>artment  of  Energy, 
Savannah  River  Operations  Office,  P.O. 
Box  5031,  Aiken,  SC  29804-5031; 
phone  l-800-242-«269;  or  E-mail: 
nepa@barms036.b-r.com.  Mark 
envelopes:  "Accelerator  Production  of 
Tritium  EIS  Comments" 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  on  the  EXDE  NEPA 
process,  please  contact:  Ms.  Carol  M. 
Borgstrom,  Director,  Office  of  NEPA 
Policy  and  Assistance  (EH-42),  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  S.W., 
Washington,  D.C.  20585;  telephone  202- 
586-4600;  or  to  leave  a  message  at  1- 
800-  472-2756. 


SUPPt.EMENTARY  INFORMATION:  SRS  is  an 
800  square  kilometer  (300  square  mile) 
controlled  access  area  located  in 
southwestern  South  Carolina.  The  Site 
is  approximately  25  miles  southeast  of 
Augusta,  Georgia,  and  20  miles  south  of 
Aiken,  South  Carolina.  Since  its 
establishment,  the  mission  of  SRS  has 
been  to  produce  nuclear  materials  that 
support  the  defense,  research,  and 
medical  programs  of  the  United  States. 

With  the  end  of  the  Cold  War  and  the 
reduction  in  the  size  of  the  U.S.  nuclear 
weapons  stockpile,  there  is  no  longer  a 
requirement  to  produce  new  nuclear 
materials  for  defense  purposes  with  the 
exception  of  tritium.  As  a  result, 
activities  at  SRS  have  shifted  from 
nuclear  material  production  to  cleanup 
and  environmental  restoration.  All 
production  reactors  are  permanently 
shut  down.  However,  a  new  source  of 
tritium  is  needed  to  support  the  nuclear 
weapons  stockpile  well  into  the  twenty- 
first  century.  Tritium  has  a  relatively 
short  half  life  (12.3  years)  and  therefore 
must  be  periodically  replenished  in 
each  weapon  in  the  stockpile. 

The  Department  evaluated  the 
programmatic  need  for  a  new  tritiimi 
source  in  a  Programmatic 
Environmental  Impact  Statement  (PEIS) 
for  Tritium  Supply  and  Recycling  (DOE/ 
EIS-0161,  October  1995).  Based  on  the 
findings  in  the  PEIS  and  other  technical, 
cost,  and  schedule  evaluations,  the 
Department  issued  a  Record  of  Decision 
(ROD)  on  December  5.  1995  (60  FR 
63877,  December  12, 1995).  In  the  ROD. 
the  Department  decided  to  pursue  a 
dual-track  approach  on  the  two  most 
promising  tritium  supply  alternatives: 
(1)  To  initiate  purchase  of  an  existing 
commercial  reactor  (operating  or 
partially  complete)  for  conversion  to  a 
defense  facility,  or  purchase  of 
irradiation  services  with  an  option  to 
purchase  the  reactor;  and  (2)  to  design, 
build,  and  test  critical  components  of  an 
accelerator  system  for  tritium 
production.  Within  a  three-year  period, 
the  Department  would  select  one  of 
these  approaches  to  serve  as  the  primary 
source  of  tritium.  The  other  alternative, 
if  feasible,  would  continue  to  be 
developed  as  a  backup  tritiimi  soiut». 
SRS  was  selected  as  the  location  for  an 
accelerator,  should  one  be  built.  Under 
the  ROD,  the  tritium  recycling  faciUties 
at  SRS  would  be  upgraded  and 
consoUdated,  and  a  tritium  extraction 
facility  would  be  constructed  at  SRS  to 
support  both  of  the  dual-track  options. 

Tne  Department's  strategy  for 
compliance  with  NEPA  has  been,  first, 
to  make  decisions  on  programmatic 
alternatives  as  described  and  evaluated 
in  the  Tritium  Supply  and  Recycling 
PEIS.  This  evaluation  was  intended  to 
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be  followed  by  site-specific  analyses  to 
implemeitt  the  selected  progranunatic 
decisions.  The  decisions  made  in  the 
December  5, 1995,  ROD  have  resulted  in 
the  Department  proposing  to  prepare  the 
following  NEPA  dociunents: 

1.  An  Els  for  the  Selection  of  One  or 
More  Conimercial  Light  Water  Reactors 
for  Tritiiu|i  Production 

2.  An  Els  for  the  Construction  and 
Operation  of  an  Accelerator  for  the 
Production  of  Tritium  at  the  Savannah 
River  Site 

3.  An  Environmental  Assessment  for 
the  Tritium  Facility  Modnerzation  and 
Consolidation  at  the  Savannah  River 
Site  I  • 

4.  An  Ee  for  the  Construction  and 
Oi>eration  of  a  Tritium  Extraction 
Facility  at  the  Savannah  River  Site 
The  QS  that  is  the  subject  of  this  NOI 
is  the  second  of  the  proposed  NEPA 
documents  listed  above.  The 
preparation  of  the  EIS  for  Construction 
and  Operaition  of  the  Accelerator  for 
Production  of  Tritium  supports  the 
planning  within  the  Department  for  a 
long-term  supply  of  tritium.  However, 
the  Department  has  not  yet  decided  to 
actually  b^ld  the  accelerator.  As  noted 
in  the  Record  of  IDecision  for  the 
Tritium  Supply  and  Recycling  PEIS, 
about  three  years  of  feasibility 
demonstration  research  are  needed 
before  the  Department  will  decide 
whether  the  accelerator  would  be  the 
lead  (or  backup)  technology  for  tritium 
productioi^. 

Accelerator  Production  of  Tritium: 
Production  of  tritium  in  an  accelerator 
would  occur  through  the  following 
process:  Protons  are  produced  in  an 
injector  by  ionizing  hydrogen  atoms  to 
form  a  proton  beam.  The  proton  beam 
is  initially  accelerated  by  a  series  of 
radio- frequency  magnetic  sectors  to 
increase  the  proton  beam  to  its  final 
speed  of  approximately  90%  the  speed 
of  light.  In  each  of  these  sections, 
electrical  energy  is  converted  to 
microwave  energy  by  klystrons  (a 
vacuum  tube  that  converts  electrical 
power  into  high  power  microwaves). 
The  proton  beam  is  then  expanded  to 
distribute  the  protons  evenly  across  the 
face  of  a  tiingsten  target.  The  proton 
beam  strikes  the  target,  producing 
neutrons  by  a  process  called  spallation. 
Additiona( neutrons  are  produced  and 
then  slow^  in  a  blanket  assembly 
composed  of  lead  and  water  which 
surrounds  the  target.  The  blanket  also 
contains  pipes  with  either  hehum-3  gas 
or  solid  litHium-6  aluminum  alloy 
targets  that  capture  the  neutrons  to 
produce  tritium.  The  tritium  is  extracted 
continuously  from  the  helium-3  in  a  co- 
located  tril  ium  separation  facility.  The 


lithium-6  aliuninum  alloy  targets  must 
be  periodically  removed  and  shipped  to 
a  nearby  Tritium  Extraction  Facility  for 
batch  removal  of  the  tritium.  The 
accelerator  will  be  designed  with  the 
capacity  to  produce  up  to  3  kilograms  of 
tritium  per  year. 

The  construction  and  operation 
impacts  of  the  alternatives  will  be 
examined  in  this  EIS.  The  alternatives  to 
be  considered  are  combinations  of  site 
location  and  technology  options: 

1.  Site  location  options:  An  initial 
evaluation  of  the  entire  SRS  was  made 
using  four  categories  of  disqualifying 
conditions:  ecology,  himian  health, 
geology/hydrology,  and  engineering. 
This  evaluation  identified  those  parts  of 
the  site  where  an  APT  could  not  be 
sited.  A  footprint  2000  meters  long  and 
500  meters  wide  (247  acres)  was  used  to 
identify  potential  locations.  This  size 
was  considered  conservative  and 
boimding.  Once  disqualitied  locations 
were  identified,  a  second  set  of 
screening  criteria  was  used  on  the 
remaining  candidates  to  evaluate  the 
suitability  of  each  particular  site,  based 
on  impact  to  twenty-one  factors:  (1) 
Terrestrial  ecology;  (2)  Aquatic  ecology; 
(3)  Wetland  ecology;  (4)  Distance  to 
population  centers;  (5)  Distance  to  SRS 
boundary;  (6)  Impact  of  incidents  at 
existing  facilities  on  APT;  (7)  Ability  of 
groundwater  to  supply  6000  gpm  (0.38 
m'  /sec);  (8)  Depth  to  groundwater;  (9) 
Stability  of  subsiirface  conditions;  (10) 
Thermal  capacity  of  soil;  (11)  Distance 
to  the  tritium  loading  facility;  (12) 
Distance  to  rail  lines;  (13)  Archaeology; 
(14)  Distance  to  acceptable  road;  (15) 
Terrain;  (16)  Foundation  conditions; 

(17)  Distance  to  NPDES  discharge  point; 

(18)  Distance  to  site  utihties;  (19) 
Distance  to  Centralized  Sewage 
Treatment  Plant  tie-in;  (20)  Disruption 
to  site  infrastructure;  and  (21)  Presence 
of  existing  waste  site.  Based  on  this 
evaluation  scores  were  calculated  and 
the  potential  sites  ranked,  as  described 
below:  < 

Proposed  Action:  A  site  located  3 
miles  northeast  of  the  Tritixmi  Loading 
Facility  (TLF),  formerly  known  as  the 
Replacement  Tritiimi  Facility  (RTF) 
(Building  233-H  in  H-Area); 
ALTERNATIVE:  a  site  located  2  miles 
northwest  of  the  TLF.  OTHER 
ALTERNATIVES,  which  were  dismissed 
&t)m  detailed  analysis,  included  eight 
potential  locations;  these  were  screened 
out  in  a  siting  study  based  on  the  21 
factors  listed  above. 

2.  Cooling  water  system  options: 
PROPOSED  ACTION:  Mechanical  draft 
cooling  towers  with  river  water  makeup. 
ALTERNATIVES:  once-through  cooling 
using  river  water;  mechanical  draft 


cooling  towers  with  groundwater 
makeup;  and  use  of  tite  K-Reactor 
cooling  tower  with  river  water  makeup. 

A  study  performed  at  SRS  evaluated 
these  four  choices  for  cooling.  In  some 
cases,  parts  of  the  existing  River  Water 
System  would  be  used.  As  described  in 
the  Notice  of  Intent  to  Prepare  an 
Environmental  Impact  Statement  for 
Shutdown  of  the  River  Water  System 
(61  FR  29744),  some  portions  of  the 
River  Water  System  could  be  placed  in 
a  higher  state  of  readiness  than  in 
"layup"  condition,  and  could  be 
restarted  in  a  relatively  short  period  of 
time.  The  use  of  river  water  makeup  to 
mechanical  draft  cooling  towers  was 
used  as  the  base  case  for  comparison 
and  is  the  proposed  cooling  mechanism. 
Under  this  alternative,  major  portions  of 
the  existing  River  Water  System  would 
be  upgraded  or  replaced  with  modem 
components.  Approximately  6000  gpm 
(0.38  m^/sec)  of  makeup  water  would  be 
supplied  to  the  cooling  water  system  to 
make  up  for  losses  due  to  blowdown 
and  evaporation.  Blowdown  would  be 
directed  to  Par  Pond. 

With  the  second  alternative,  once- 
through  cooling,  approximately  125,000 
gpm  (7.88  mVsec)  of  river  water  would 
flow  through  heat  exchangers  and 
discharge  to  Par  Pond.  The  third  cooling 
water  alternative  would  use  6000  gpm 
(0.38  m'/sec)  of  groundwater  makeup  to 
the  cooling  water  system  to  make  up  for 
losses  due  to  blowdown  and 
evaporation.  This  alternative  would  also 
use  mechanical  draft  cooling  towers. 
Blowdown  would  be  directed  to  Par 
Pond.  The  fourth  cooling  water 
alternative  would  involve  the  existing 
K-  Reactor  natiiral  draft  cooling  tower. 
Approximately  125,000  gpm  (7.88  mV 
sec)  of  cooling  water  would  circulate 
fit)m  heat  exchangers  at  the  APT  to  the 
cooling  tower.  This  alternative  would 
need  6000  gpm  (0.38  m^/sec)  of  river 
water  makeup.  Blowdown  would  be 
directed  to  Pen  Branch,  which  flows 
into  the  Savarmah  River. 

Two  cooling  water  alternatives  were 
eliminated  in  the  study.  The  first  was  to 
use  Par  Pond  as  a  source  of  once- 
through  cooling  water  for  the  APT.  This 
alternative  was  eliminated  based  on  cost 
and  technical  uncertainty,  due  to  the 
conditions  of  the  components  in  the  Par 
Pond  pump  house.  The  second 
alternative  dismissed  was  to  construct  a 
new  cooling  pond  to  dissipate  heat. 
Preliminary  estimates  of  the  size  of 
pond  necessary  to  dissipate  the  heat 
indicated  the  need  for  a  very  large  pond, 
which  would  present  permitting  and 
environmental  issues  greater  than  those 
under  other  alternatives. 
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3.  Accelerator  technology:  PROPOSED 
ACTION:  room  temperature. 
ALTERNATIVE:  superconducting. 

A  room  temperature  accelerator  has  a 
higher  demand  for  electricity  when 
comftared  to  a  superconducting 
accelerator.  In  an  accelerator,  large 
ciirrents  are  set  up  inside  metal  cavities, 
which  in  turn  create  the  electric  fields 
that  accelerate  the  proton  beam.  Energy 
losses  occur  as  a  result  of  the  internal 
resistance  of  the  cavity  material.  In  a 
room  temperature  accelerator,  these 
energy  losses  are  significant.  In  a 
superconducting  accelerator,  the 
cavities  are  cooled  to  the  point  that 
resistance  is  negUgible,  thus  minimizing 
the  energy  loss.  A  room  temperature 
accelerator  by  definition  requires  no 
special  temperature  for  operation,  but  a 
superconducting  APT  would  require  the 
construction  and  operation  of  a 
cryogenic  plant  in  the  APT  complex. 

4.  Target  physics:  PROPOSED 
ACTION:  Blanket  type:  Helium-3. 
ALTERNATIVE:  Lithium-6  Aluminum 
alloy  blanket. 

Tne  proposed  blanket  utilizes  helium- 
3.  Through  neutron  captiue,  the  heUum- 
3  is  converted  to  tritium,  which  can  be 
extracted  continuously  in  the  co-located 
tritium  separations  facility.  The  lithium- 
6  aluminum  alloy  blanket  through 
neutron  capture  converts  lithium  to 
tritium  and  heUum-4.  The  hthium-6 
alimiinum  alloy  is  a  metal,  which  must 
be  removed  and  the  tritium  extracted  in 
a  batch  process.  This  extraction  would 
take  place  in  the  Tritium  Extraction 
FaciUty  (TEF).  The  impacts  of  extraction 
will  be  discussed  in  the  separate  EIS 
being  prepared  for  the  TEF. 

5.  Accelerator  Power  Source: 
PROPOSED  ACTION:  Radio  frequency  (RF) 
power  tube  (klystron).  ALTERNATIVE: 
Inductive-Output  Tube  (lOT). 

A  klystron  is  an  evacuated  electron- 
beam  tube  that  is  used  as  an  oscillator/ 
amplifier  in  ultrahigh  frequency  circuits 
like  television  transmitters  and  radar 
equipment.  In  the  APT,  klystrons  are 
used  as  RF  power  amplifiers  to  convert 
electric  power  to  amplified  RF 
(microwave)  power  which  in  turn 
accelerates  the  protons.  An  lOT  is  an  RF 
amplifier  currently  under  development. 
Its  different  design  results  in  an 
improved  efficiency  and  lower  electrical 
power  requirements. 

6.  Electric  power  supply:  PROPOSED 
ACTION:  Existing  soinxes.  ALTERNATIVE:  a 
new  power  plant. 

Because  of  the  APT's  power 
requirements  (up  to  approximately  550 
megawatts),  the  options  for  availability 
and  reUabihty  of  the  electric  power 
supply  to  the  accelerator  will  be 
analyzed.  The  purchase  of  power  from 
South  Carolina  Electric  and  Gas 


(SCE&G)  is  the  proposed  option.  This 
option  includes  system  upgrades, 
capacitor  bank  or  an  additional  230  KV 
transmission  line  and  a  storage  device, 
and  use  of  an  open  access  strategy.  A 
second  option  is  the  generation  of  550 
megawatts  from  a  generic  new  fossil  fuel 
generating  plant  at  an  unknown 
location.  This  option  would  require  a 
subsequent  environmental  analysis  to 
meet  the  requirements  of  the  National 
Envinmmental  PoUcy  Act,  if  it  is 
selected. 

Proposed  Action 

EXDE  proposes  to  design  a  room 
temperatiu«  APT  which  is  cooled  using 
mechanical  draft  cooling  towers  with 
river  water  to  make  up  for  losses. 
Klystrons  would  supply  the  RF  power, 
and  helium-3  would  capture  neutrons. 
The  APT  would  be  located  at  the 
proposed  site  (see  above)  and  would  use 
existing  sources  of  electricity. 

Alternatives  to  the  Proposed  Action 

One  alternative  to  the  proposed  action 
is  not  to  select  a  technology  or  site.  This 
is  the  No  Action  alternative  required  by 
the  Coimcil  on  Environmental  Quality 
regulations.  Under  this  alternative,  the 
stockpile  demands  for  tritium  would 
have  to  be  met  through  other  means, 
such  as  the  existing  commercial  reactor 
discussed  above. 

Other  alternatives  to  the  proposed 
action  consist  of  any  combination  of  the 
above  APT  technologies  and  two  sites. 
Because  of  the  large  number  of 
combinations,  DOE  will  not  explicitly 
describe  the  impacts  of  each  possible 
combination.  However,  the  EIS  will 
describe  the  individual  impacts  of  each 
option,  and  allow  the  reader  to  combine 
effects  from  any  desired  combination.  In 
addition,  DOE  will  identify  the 
combination  that  has  the  most  impact 
on  the  environment,  thus  providing  a 
bounding  case  for  comparison. 

Identification  of  Environmental  and 
Other  Issues 

The  Department  has  identified  the 
following  issues  for  analysis  for 
proposed  and  alternative  actions  in  the 
EIS.  Additional  issues  may  be  identified 
as  a  result  of  the  scoping  process. 

1.  PuWic  and  Worker  Safety,  Health 
Risk  Assessment:  Radiological  and 
nonradiological  impacts  including 
projected  effects  on  workers  and  the 
public  from  construction,  operation  and 
accident  conditions. 

2.  Impacts  from  releases  to  air,  water, 
and  soil. 

3.  Impacts  to  plants,  animals,  and 
habitat,  including  impacts  to  wetlands, 
and  threatened  or  endangered  species 
and  their  habitat. 


4.  The  consumption  of  natural 
resources  and  energy  including  water 
and  natural  gas. 

5.  Socioeconomic  impacts  to  affected 
communities  from  construction  and 
operation  on  labor  forces  and  project 
purchases  in  the  SRS  area. 

6.  Environmental  justice: 
Disproportionately  high  and  adverse 
himian  health  or  environmental  effects 
on  minority  and  low-income 
populations. 

7.  Impacts  to  cultural  resources  such 
as  historic,  archaeological,  scientific,  or 
culturally  important  sites. 

8.  Compliance  with  all  applicable 
Federal,  state,  and  local  statutes  and 
regulations;  required  Federal  and  state 
environmental  consultations  and 
notifications;  and  DOE  Orders  on  waste 
management,  waste  minimization 
initiatives,  and  environmental 
protection. 

9.  Cumulative  impacts  from  the 
proposed  action  and  other  past,  present, 
'&nd  reasonably  foreseeable  actions  at 
the  SRS. 

10.  Potential  irreveraible  and 
irretrievable  commitments  of  resources. 

11.  Pollution  prevention  and  waste 
management  practices,  including  waste 
characterization,  storage,  treatment  and 
disposal. 

Public  Scoping  Pmcess:  DOE  will 
conduct  public  scoping  meetings  to 
assist  in  defining  the  appropriate  scope 
of  the  EIS  and  to  identify  significant 
environmental  issues  to  be  addressed. 
Because  another  EIS  for  a  separate 
tritiimi-related  activity  at  SRS  is 
commencing  simultaneously  (the  TEF; 
see  the  notice  in  today's  Federal 
Register),  the  pubHc  scoping  meetings 
for  the  APT  will  be  held  concurrently 
with  the  public  scoping  meetings  for  the 
TEF  EIS.  DOE  will  begin  each  scoping 
meeting  with  an  overview  of  tritium 
activities  at  SRS.  Following  the  initial 
presentation,  EKDE  will  hold  workshops 
on  the  APT  and  the  TEF.  These  will 
either  be  separate  workshops  or  a 
combined  workshop  depending  on 
attendance  levels.  There  will  be  two 
sessions  at  each  meeting  location. 
Copies  of  handouts  from  the  meetings 
will  be  available  to  those  unable  to 
attend  by  writing  Mr.  Grainger  at  the 
address  above,  or  by  calling  1-800-242- 
8269. 

Pubhc  notices  on  the  dates,  times,  and 
locations  of  the  scoping  meetings  will 
be  announced  in  the  local  media  at  least 
15  days  before  the  meetings.  DOE  is 
committed  to  providing  opportunities 
for  the  involvement  of  interested 
individuals  and  groups  in  this  and  other 
IX3E  planning  activities. 

The  pubhc,  organizations,  and 
agencies  are  invited  to  present  oral  and 
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written  comments  concerning  (1)  the 
scope  of  liie  US,  (2)  the  issues  the  EIS 
should  address,  and  (3)  the  ahernatives 
the  EIS  should  analyze.  Please  address 
written  comments  to  Mr.  Grainger  at  the 
address  indicated  above.  These 
comment^  should  be  postmarked  by 
Novembet'  1, 1996  to  ensure  hill 
consideraltion. 

Organisations  and  individuals 
wishing  tp  participate  in  the  public 
meeting  can  call  1-800-242-6269 
between  8:30  AM  and  5:00  PM  Eastern 
Time,  Monday  through  Friday,  or 
submit  their  requests  to  Mr.  Grainger  at 
the  address  indicated  above.  DOE 
requests  that  anyone  who  wishes  to 
speak  at  the  scoping  meeting  preregister 
by  contacting  Mr.  Grainger,  either  by 
phone  or  in  writing.  Preregistration 
should  occur  at  least  two  days  before 
the  designated  meeting.  Persons  who 
have  not  preregistered  to  speak  may 
register  a^  the  meeting  and  will  be  called 
on  to  spe^  as  time  permits. 

Related,  Documentation :  Completed    • 
and  ongoing  environmental  reviews 
both  may  affect  the  scope  of  this  EIS. 
Background  information  is  listed  below 
on  past,  present,  and  future  activities  at 
the  Savannah  River  Site. 

Final  Interim  Management  of  Nuclear 
Materials  Environmental  Impact 
Statement,  DOE/EIS-0220, 1995.  This 
EIS  contains  information  on  DOE  waste 
management  activities  which  could  be 
affected  by  APT  waste  streams. 

Final  Savannah  River  Site  Waste 
Management,  DOE/EIS-0217, 1995.  This 
EIS  contains  information  on  SRS  waste 
management  activities  which  could  be 
affected  by  APT  waste  streams. 

Final  Programmatic  Environmental 
Impact  Statement  for  Tritium  Supply 
and  Recycling,  DOE/DOE-0161, 1995. 
This  PEIS  presents  a  programmatic 
environmental  analysis  of  various  ways 
to  produce  tritium,  including 
commercial  light  water  reactors,  and  the 
APT  technology,  including  the  location 
of  an  accelerator  at  SRS,  if  DOE  decides 
to  proceed  with  the  APT. 

Draft  Prbgrammatic  Environmental 
Impact  Stitement  for  Stockpile 
Stewardship  and  Management,  DOE/ 
EIS-G236.  February,  1996.  The 
cumulati>ie  analysis  of  the  PEIS 
includes  tpe  impacts  at  the  Savaimah 
River  Siteifrom  the  Tritium  Supply  and 
Recycling  iProgrammatic  EIS  for  the 
constructibn  of  an  accelerator,  an 
upgraded  iritium  recycling  facility,  and 
an  extraction  facility. 

Environmental  Assessment  for  the 
Natural  Fl  actuation  of  Water  Level  In 
Par  Pond  i  nd  Reduced  Water  Flow  In 
Steel  Cree  c  Below  L  Lake  at  the 
Savannah  River  Site,  DOE/EA-1070, 
1995.  Thi!  EA  contains  information  on 


PAR  Pond,  which  could  receive  cooUng 
water  blowdown  from  some  of  the 
cooling  options  examined  for  the  APT. 

Environmental  Impact  Statement  for 
Shutdown  of  the  River  Water  System, 
DOE/EIS-0268  (in  preparation;  see  61 
FR  29744). 

Environmental  Impact  Statement  for 
the  Construction  and  Operation  of  a 
Tritium  Extraction  Facility  at  the 
Savannah  River  Site,  (see  notice  in 
today's  Federal  Register). 

Environmental  Assessment  for  the 
Tritium  Facility  Modernization  and 
ConsoUdation,  (anticipated).  The 
environmental  assessment  is  to  include 
the  impacts  of  modernizing  and 
consolidating  the  existing  tritium 
recycling  facilities  at  the  Savannah 
River  Site. 

This  information  is  available  in  the 
following  two  DOE  public  reading 
rooms:  DOE  Freedom  of  Information 
Reading  Room,  Room  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
S.W.,  Washington,  D.C.  20585.  phone 
202-586-6020;  and  DOE  Public 
Dociunent  Room,  University  of  South 
Carolina,  Aiken  Campus,  University 
Library,  2nd  Floor,  171  University 
Parkway,  Aiken,  SC  29801,  phone  803- 
648-6851. 

Issued  in  Washington,  D.Q,  this  29th  day 
of  August,  1996. 
Peter  N.  Brush, 

Principal  Deputy  Assistant  Secretary, 
Environment,  Safety,  and  Health. 
(FR  Doc.  9&-22607  FUed  9  4  96;  8:45  am] 
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Notice  of  Intent  To  Prepare  ar) 
Environmental  impact  Statement  for 
Construction  and  Operation  of  a 
Tritium  Extraction  Facility  at  the 
Savannah  River  Site 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  Intent. 

SUMMARY:  The  Department  of  Energy 
(DOE)  announces  its  intent  to  prepare 
an  Environmental  Impact  Statement 
(EIS)  for  construction  and  operation  of 
a  Tritium  Extraction  Facility  (TEF) 
pursuant  to  the  National  Environmental 
Policy  Act  (NEPA)  of  1969,  as  amended 
(42  use  4321  et  seq.).  hi  the  Record  of 
Decision  (ROD)  for  the  Tritium  Supply 
and  Recycling  Final  Programmatic 
Environmental  Impact  Statement  issued 
December  5, 1995,  and  published  in  the 
Federal  Register  on  December  12, 1995 
(60  FR  63878),  DOE  decided  to 
construct  and  operate  a  Tritium 
Extraction  FaciUty  (TEF)  at  the 
Savannah  River  Site  (SRS)  as  part  of  a 
dual  track  strategy  to  ensure  a  supply  of 
tritium  to  support  the  continuing 


nuclear  weapons  stockpile  of  the  United 
States.  One  of  the  strategy  tracks  is  the 
Commercial  Light  Water  Reactor 
(CLWR)  alternative,  and  the  other  is  an 
accelerator  system  for  tritium 
production.  The  primary  tritium  source 
will  be  selected  within  three  years  of  the 
ROD  issuance.  The  TEF  would  be  built 
at  SRS,  and  would  be  capable  of 
extracting  tritium  both  from  CLWR 
targets  and  from  an  alternate  design  for 
accelerator  targets.  (The  primary 
accelerator  design  would  use  a  different 
technology  to  extract  tritium.)  This  site- 
specific  EIS  would  analyze  the 
environmental  impacts  of  construction 
and  operation  of  the  proposed  TEF. 

EXDE  has  also  decided  to  prepare  an 
EIS  for  Accelerator  Production  of 
Tritium  (APT)  at  the  SRS.  That  EIS  will 
be  the  subject  of  a  separate  Notice  of 
Intent  (NOI),  but  will  have  scoping 
meetings  concurrent  with  the  TEF 
process. 

DATES:  The  public  scoping  period  will 
be  open  until  November  1, 1996. 
Written  comments  submitted  by  mail 
should  be  postmarked  by  that  date  to 
ensure  consideration.  DOE  will  consider 
comments  mailed  after  that  date  to  the 
extent  practicable.  DOE  will  conduct 
public  scoping  meetings  to  assist  in 
defining  the  appropriate  scope  of  the 
EIS  and  identifying  significant 
environmental  issues  to  be  addressed. 
Meetings  for  the  TEF  EIS  and  the  APT 
EIS  will  be  held  concurrently,  with 
separate  workshops  possible  depending 
upon  attendance  levels.  Notices  of  the 
dates,  times,  and  locations  of  the 
scoping  meetings  will  be  announced  in 
the  local  media  at  least  15  days  before 
the  meetings. 

ADDRESSES:  Please  direct  written 
comments  or  suggestions  on  the  scope 
of  the  EIS,  requests  to  speak  at  the 
public  scoping  meetings,  and  questions 
concerning  the  project  to:  Mr.  Andrew 
R.  Grainger,  U.S.  Department  of  Energy, 
Savannah  River  Operations  Office,  P.O. 
Box  5031,  Aiken,  S.C.  29804-5031. 1- 
800-242-8269,  E-mail: 
nepa@barms036.b-r.com.  Mark  the 
envelopes:  "Tritiujn  Extraction  Facility 
EIS  Comments" 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  on  the  DOE  NEPA 
process,  please  contact:  Ms.  Carol  M. 
Borgstrom,  Director,  Office  of  NEPA 
Pohcy  and  Assistance  (EH-42),  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  S.W., 
Washington,  D.C.  20585-0119, 
telephone  202-586-4600  or  leave  a 
message  at  1-800-472-2756. 
SUPPLEMENTARY  INFORMATION:  The  SRS 
is  an  800  square  kilometer  (300  square 
mile)  controlled  access  area  located  in 
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southwestern  South  Carolina.  The  Site 
is  approximately  25  miles  southeast  of 
Augxista,  Georgia,  and  20  miles  south  of 
Aiken,  South  Carolina.  Since  its 
estabUshment,  the  mission  of  the  SRS 
has  been  to  produce  nuclear  materials 
that  support  the  defense,  research,  and 
medical  programs  of  the  United  States. 

With  the  end  of  the  Cold  War  and  the 
reduction  in  the  si2»  of  the  U.S.  nuclear 
weapons  stockpile,  there  is  no  longer  a 
requirement  to  produce  new  nuclear 
materials  for  defense  purposes,  with  the 
exception  of  tritiimi.  As  a  result, 
activities  at  SRS  have  shifted  from 
nuclear  material  production  to  cleanup 
and  environmental  restoration.  All 
production  reactors  are  permanently 
shut  down.  However,  a  new  source  of 
tritium  is  needed  to  support  the  nuclear 
weapons  stockpile  well  into  the  twenty- 
first  century.  Tritium  has  a  relatively 
short  half  life  (12.3  years)  and  therefore 
must  be  periodically  replenished  in 
each  weapon  in  the  stockpile. 

The  Department  evaluated  the 
programmatic  need  for  a  new  tritium 
source  in  a  Programmatic 
Environmental  Impact  Statement  (PEIS) 
for  Tritiimi  Supply  and  Recycling  (DOE/ 
EIS-0161,  October  1995).  Based  on  the 
findings  in  the  PEIS  and  other  technical, 
cost,  and  schedule  evaluations,  the 
Department  issued  a  Record  of  Decision 
(ROD)  on  December  5.  1995  (60  FR 
63877,  December  12, 1995).  hi  the  ROD, 
the  Department  decided  to  pursue  a 
dual-track  approach  on  the  two  most 
promising  tritium  supply  alternatives: 
(1)  To  initiate  purchase  of  an  existing 
commercial  reactor  (operating  or 
partially  complete)  for  conversion  to  a 
defense  facility,  or  purchase  of 
irradiation  services  with  an  option  to 
purchase  the  reactor;  and  (2)  to  design, 
build,  and  test  critical  components  of  an 
accelerator  system  for  tritium 
production.  Within  a  three-year  period, 
the  Department  would  select  one  of 
these  approaches  to  serve  as  the  primary 
source  of  tritium.  The  other  alternative, 
if  feasible,  would  continue  to  be 
developed  as  a  backup  tritium  source. 
SRS  was  selected  as  the  location  for  an 
accelerator,  should  one  be  built.  Under 
the  ROD,  the  tritium  recycling  facihties 
at  SRS  would  be  upgraded  and 
consolidated  and  a  tritiiun  extraction 
facility  would  be  constructed  at  SRS  to 
support  both  of  the  dual-track  options. 

The  Department's  strategy  for 
compliance  with  NEPA  has  been,  first, 
to  make  decisions  on  programmatic 
alternatives  as  described  and  evaluated 
in  the  Tritium  Supply  and  Recycling 
PEIS.  This  evaluation  was  intended  to 
be  followed  by  site-specific  analyses  to 
implement  the  selected  programmatic 
decisions.  The  decisions  made  in  the 


December  5. 1995  ROD  have  resiilted  in 
the  Departm«it  proposing  to  prepare  the 
following  NEPA  documents: 

1.  An  £IS  for  the  Selection  of  One  or 
More  Commercial  Light  Water  Reactors 
for  Tritium  Production; 

2.  An  EIS  for  the  Construction  and 
Operation  of  an  Accelerator  for  the 
Production  of  Tritium  at  the  Savannah 
River  Site; 

3.  An  Environmental  Assessment  for 
the  Tritium  Facility  Modernization  and 
ConsoUdation  at  the  Savannah  River 
Site;  and 

4.  An  EIS  for  the  Construction  and 
Operation  of  a  Tritium  Extraction 
FaciUty  at  the  Savannah  River  Site. 

The  EIS  proposed  by  this  Notice  of 
Intent  is  the  fourth  of  the  proposed 
NEPA  documents  Hsted  above. 

Proposed  Action:  The  Department 
proposes  to  construct  and  operate  a  TEF 
at  the  SRS.  The  overall  mission  of  the 
TEF  would  be  to  extract  tritium  gas  from 
targets  irradiated  in  a  CLWR  or  an 
accelerator,  and  deUver  weapons-quahty 
tritium  to  the  Tritium  Loading  Facility, 
also  known  as  the  Replacement  Tritium 
FaciUty.  Building  233-H.  at  the  SRS. 
The  TEF  would  also  be  capable  of 
extracting  tritium  from  the  accelerator 
alternate  target  design  (lithium-6 
aliuninum  alloy),  if  required.  (The 
primary  design  for  the  accelerator  calls 
for  use  of  helium-3  gas  as  a  target 
material  and  for  continuous  removal  of 
tritium  in  a  tritium  separation  facility 
co-located  with  the  accelerator.)  The 
proposed  action  includes  co-location  of 
the  TEF  with  Building  233-H,  and  the- 
design  of  the  TEF  for  an  operating  life 
of  about  40  years.  Under  the  proposed 
action,  the  TEF  would  share  common 
plant  support  facilities  with  Building 
233-H.  Construction  of  the  TEF  would 
require  4  to  5  years.  The  TEF  would  be 
a  hardened  concrete  industrial 
structure,  partially  below  ground. 

Alternatives  to  the  Proposed  Action: 
DOE  has  identified  two  preliminary 
alternatives  to  the  proposed  action. 
Comments  on  these  alternatives,  or 
identification  and  comment  on  other 
reasonable  alternatives,  are  welcome. 

The  No  Action  alternative  is  not  to 
build  the  proposed  Tritium  Extraction 
Facihty.  Under  this  alternative,  the 
fecility  would  not  be  constructed.  At  the 
SRS,  tritium  can  be  extracted  from 
heavy  water  reactor  targets  in  the 
Tritium  Extraction,  Concentration  and 
Enrichment  Facility  (Building  232-H), 
but  there  are  no  facilities  in  operation  to 
fabricate  or  irradiate  heavy  water  reactor 
targets.  Currently,  the  Tritium 
Extraction,  Concentration  and 
Enrichment  FaciUty  cannot  extract 
tritium  safely  from  Ught  water  reactor 
targets  or  the  accelerator  alternate 


targets  (Uthium-6  ahuninum  alloy) 
without  process  modifications,  in 
sufficient  quantities  to  meet  stockpile 
demands.  Therefore,  under  this 
alternative,  the  stockpile  demands  for 
tritium  could  not  be  met  if  the  existing 
commercial  reactor  option  is  selected 
for  tritium  production,  or  if  the 
alternative  target  is  used  in  the 
accelerator. 

The  second  alternative  is  to  make 
substantial  modifications  to  Building 
232-H,  the  Tritium  Extraction, 
Concentration  and  Enrichment  FadUty. 
This  facility  is  currently  in  use  for 
tritium  extraction  but  would  require 
modification  to  attain  safety  and 
environmental  performance 
requirements  for  tritium  extraction  from 
light  water  irradiated  targets.  Under  this 
alternative,  this  existing  facility  would 
be  modified  to  receive  and  handle 
remotely  the  light  water  reactor  or 
accelerator-irradiated  targets;  no  new 
building  would  be  constructed. 
Additionally,  a  new  furnace  would  be 
needed  to  achieve  the  required 
extraction  temperatures  and  comply 
with  current  environmental 
reouirements. 

Identification  of  Environmental  and 
Other  Issues:  The  Department  has 
identified  the  following  issues  for 
analysis  for  proposed  and  alternative 
actions  in  the  EIS.  Additional  issues 
may  be  identified  as  a  result  of  the 
scoping  process. 

1.  Public  and  Worker  Safety,  Health 
Risk  Assessment:  radiological  and 
nonradiological  impacts  of  the  proposed 
action  and  alternatives,  including 
projected  effects  on  workers  and  the 
pubUc  from  construction,  normal 
operations,  and  accidents. 

2.  Impacts  from  releases  to  air,  water, 
and  soil. 

3.  Impacts  to  plants,  animals,  and 
habitat,  including  impacts  to  wetlands 
and  threatened  or  endangered  species 
and  their  habitat. 

4.  The  consumption  of  natural 
resources  and  energy  including  water, 
natural  gas,  and  electricity. 

5.  Socioeconomic  impacts  to  affected 
communities  from  construction  and 
op>eration  labor  forces  and  support 
services  in  the  SRS  area. 

6.  Environmental  justice: 
disproportionately  high  and  adverse 
human  health  or  environmental  effects 
on  minority  and  low-income 
populations. 

7.  Impacts  to  resources  such  as 
historically,  archaeologically, 
scientifically,  or  culturally  important 
sites. 

8.  CompUance  with  all  appUcable 
Federal,  state,  and  local  statutes  and 
regulations;  required  Federal  and  state 
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environmelital  consultations  and 
notiBcatioDs;  and  DOE  Orders  on  waste 
management,  waste  minimization 
initiatives  J  and  environmental 
protection. 

9.  Cumulative  impacts  firom  the 
proposed  action  and  other  past,  present, 
and  reasonjably  foreseeable  actions  at 
SRS. 

10.  Potei^tial  irreversible  and 
irretrievable  commitments  of  resources. 

Public  Sloping  Process:  DOE  will 
conduct  public  scoping  meetings  to 
assist  in  defining  the  appropriate  scope 
of  the  EIS  ^d  to  identify  significant 
environmental  issues  to  be  addressed. 
Because  another  EIS  for  a  separate 
tritium-rellted  activity  at  SRS  is 
commencing  simultaneously  (the  APT; 
see  the  notice  in  today's  Federal 
Register),  tfie  public  scoping  meetings 
for  the  TEF  will  be  held  concurrently 
with  fhe  pnbUc  scoping  meetings  for  the 
APT  EIS.  POE  will  begin  each  scoping 
meeting  with  an  overview  of  tritium 
activities  at  SRS.  Following  the  initial 
presentation,  E)OE  will  hold  workshops 
on  the  APt  and  the  TEF.  These  will 
either  be  separate  workshops  or  a 
combined  workshop  depending  on 
attendance)  levels.  There  will  be  two 
sessions  at|each  meeting  location. 
Copies  of  handouts  firom  the  meetings 
will  be  avettlable  to  those  unable  to 
attend  by  writing  Mr.  Grainger  at  the 
address  above,  or  by  calling  1-800-242- 
8269. 

Public  notices  of  the  dates,  times,  and 
locations  of  the  scoping  meetings  will 
be  announced  in  the  local  media  at  least 
15  days  before  the  meetings.  IX)E  is 
committed' to  providing  opportunities 
for  the  involvement  of  interested 
individual^  and  groups  in  this  and  other 
DOE  planniing  activities. 

The  public,  organizations,  and 
agencies  aie  invited  to  present  oral  and 
written  cofmients  concerning  (1)  the 
scope  and  Issues  of  the  EIS,  and  (2)  the 
altemativeis  the  EIS  should  analyze. 
Please  address  written  comments  to  Mr. 
Grainger  at  the  address  Indicated  above. 

Organizations  and  individuals 
wishing  to  participate  in  the  pubUc 
meeting  can  call  1-800-242-8269 
between  8^0  AM  and  5:00  PM.  Eastern 
Standard  i ime,  Monday  through  Friday, 
or  submit  their  requests  to  Mr.  Grainger 
at  the  address  indicated  above.  DOE 
requests  that  anyone  who  wishes  to 
speak  at  the  scoping  meeting  preregister 
by  contacting  Mi.  Grainger,  either  by 
phone  or  in  writing.  Preregistration 
should  ocqur  at  least  two  days  before 
the  designated  meeting.  Persons  who 
have  not  pteregistered  to  speak  may 
register  at  the  meeting  and  will  be  called 
on  to  s{}ea|  as  time  permits. 


Related  Documentation:  Completed 
and  ongoing  environmental  reviews  and 
pubUc  comments  and  concerns  may 
affect  the  scope  of  this  EIS.  Background 
information  is  listed  below  on  past, 
present,  and  future  activities  at  the  SRS. 

Final  Programmatic  Environmental 
Impact  Statement  for  Tritiimn  Supply 
and  Recycling,  DOE/EIS-0161. 1995. 
This  PEIS  presents  a  programmatic 
environmental  analysis  for  selection  of 
the  CLWR  option,  as  well  as  the  analysis 
for  the  APT  technology,  both  of  which 
would  require  the  lEl"'  to  support  the 
Uthiimi-6  alimiiimm  alloy  target 
alternative. 

Final  Interim  Management  of  Nuclear 
Materials  Environmental  Impact 
Statement,  DOE/EIS-0220, 1995.  This 
EIS  contains  information  on  EXDE  waste 
management  activities  which  could  be 
affected  by  TEF  waste  streams. 

Final  Savannah  River  Site  Waste 
Management.  DOE/EIS-0217, 1995.  The 
EIS  contains  information  on  SRS  waste 
management  activities  which  could  be 
affected  by  TEF  waste  streams. 

Draft  Programmatic  Environmental 
Impact  Statement  for  Stockpile 
Stewardship  and  Management,  DOE/ 
ElS-0236,  February,  1996.  The 
ciunulative  analysis  of  this  PEIS 
includes  the  impacts  at  the  Savaimah 
River  Site  from  the  Tritiimi  Supply  and 
Recycling  Programmatic  EIS  for  the 
construction  of  an  accelerator,  an 
upgraded  tritium  recycling  facility,  and 
an  extraction  facility. 

Environmental  Impact  Statement  for 
the  Construction  and  Operation  of  an 
Accelerator  for  the  Production  of 
Tritium  at  the  Savannah  River  Site  (see 
notice  in  today's  Federal  Register). 

Environmental  Assessment  for  the 
Trititun  Facility  Modernization  and 
Consolidation  (anticipated).  The 
environmental  assessment  is  to  include 
the  impacts  of  modernizing  and 
consolidating  the  existing  tritium 
recycling  facilities  at  the  Savaimah 
River  Site. 

This  information  is  available  in  these 
DOE  public  reading  rooms:  DOE 
Freedom  of  Information  Reading  Room, 
Room  lE-190,  Forrestal  Building,  1000 
Independence  Avenue,  S.W., 
Washington.  D.C.  20585,  phone  202- 
586-6020;  and  DOE  PubUc  Document 
Room,  University  of  South  Carolina, 
Aiken  Campus,  University  Library,  2nd 
Floor,  171  University  Parkway,  Aiken, 
S.C.  29801,  phone  803-648-6851. 


Issued  in  Washington.  D.C,  this  29th  day 
of  August,  1996. 
Peter  N.  Brush, 

Principal  Depu  ty  Assistant  Secretary, 
Environment,  Safety  and  Health. 
[PR  Doc.  96-22608  Filed  9-4-96;  8:45  am] 

BILLMQ  CODE  6«SO-01-P 


Environmental  Management  Site- 
Specific  Advisory  Board,  Department 
of  Energy,  Los  Alamos  National 
Lat)oratory 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Piirsuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463.  86  Stat.  770)  notice 
is  hereby  given  of  the  following 
Advisory  Committee  meeting: 
Environmental  Management  Site- 
Specific  Advisory  Board  (EM  SSAB), 
Los  Alamos  National  Laboratory. 
DATES:  Tuesday,  September  10, 1996: 
6:30  p.m.-9:30  p.m.,  7:00  p.m.  to  7:30 
p.m.  (public  comment  session). 

ADDRESSES:  Fr.  Marcy  Compound, 
Taoseno  Room,  320  Artist  Road,  Santa 
Fe,  New  Mexico  87501.  505-988-3400. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Ann  DuBois,  Los  Alamos  National 
Laboratory  Citizens'  Advisory  Board 
Support,  Northern  New  Mexico 
Conun unity  College,  1002  Onate  Street, 
Espanola,  NM  87352,  (800)  753-8970.  or 
(505)  753-8970, or (505)  262-1800. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  piupose  of 
the  Advisory  Board  is  to  make 
recommendations  to  DOE  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 


Tentative 

Agenda: 

Tuesday,  September  10,  1996 

6:30  PM 

Call  to  Order  and  Welcome 

7:00  PM 

Public  Conunent 

7:30  PM 

Old  Business 

8:30  PM 

Sub-Committee  Reports 

9:30  PM 

Adjourn 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Ms.  Ann  DuBois.  at  (800)  753- 
8970.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The 
Designated  Federal  Official  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  This  notice  is  being 
published  less  than  15  days  in  advance 
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of  the  meeting  due  to  programmatic 
issues  that  needed  to  be  resolved. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue 
SW.,  Washington,  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  by  writing  to  Herman 
Le-Doux,  Etepartment  of  Energy,  Los 
Alamos  Area  Office,  528  35th  Street,  Los 
Alamos,  NM  87185-5400. 

Issued  at  Washington,  DC  on  August  30, 
1996. 
Rachel  M.  Samuel. 

Acting  Deputy  Advisory  Committee 

Management  Officer. 

(PR  Doc.  96-22664  Filed  »-4-%;  8:45  am] 

BNJJNQ  COM  MSO-ei-P 


Environmental  Management  Site- 
Specific  Advisory  Board,  Savannah 
River 

agency:  Department  of  Energy. 
ACTION:  Notice  of  Open  Meeting. 

SUMMARY:  Piu^uant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463,  86  Stat.  770)  notice 
is  hereby  ^en  of  the  following 
Advisory  Committee  meeting: 
Environmental  Management  Site- 
Specific  Advisory  Board  (EM  SSAB), 
Savannah  River  Site. 
DATES  AND  TIMES:  Monday,  September 
23, 1996,  3:00  p.m. — 9:00  p.m.; 
Tuesday,  September  24, 1996, 8:30 
a.m. — 4:00  p.m. 

ADDRESSES:  The  Holiday  Inn,  U.S.  21— 
Loveless  Street,  Beaufort,  South 
Carolina. 

FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Heenan,  Manager,  Environmental 
Restoration  and  Solid  Waste, 
Department  of  Energy  Savannah  River 
Operations  Office,  P.O.  Box  A,  Aiken, 
S.C.  29802 (803)  725-8074. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  in  the  areas  of  environmental 
restoration,  waste  management  and 
related  activities. 

Tentative  Agenda: 

Monday.  September  23. 1996 

3:00  p.m.  Outreach  Subcommittee  Meeting 

6KX)  p.m.  Public  Comment  Period  (5-minute 

rule] 

7:00  p.m.  Subcommittee  Meetings 

9:00  p.m.  Adjourn 

Tuesday.  July  23. 1 996 

8:30  a.m.  Approval  of  Minutes,  Agency 
Updates  (-15  minutes) 


Public  Comment  Session  (S-minute  rule)(- 

30  minutes) 
Risk  Mana^ment  &  Future  Use 

Subcommittee  Report  (-  1  hour) 
Environmental  Remediation  &  Waste 

Management  Subcommittee  Report  (-  1 

hour  and  15  minutes) 
12:00  p.m.     Lunch 
1:00  p.m.    Citizens  for  Nuclear  Technology 

Awareness  (-  45  minutes) 
Nuclear  Materials  Management 

Subcommittee  (- 1  hour) 
Administrative  Subcommittee  Report  (-  30 

minutes) 
Budget  Subcommittee  Report  (-15 

minutes) 
Outreach  Subcommittee  (-15  minutes) 
4:00  p.m.    Adjourn 

If  needed,  time  will  be  allotted  after 
pubUc  comments  for  items  added  to  the 
agenda,  and  administrative  details.  A 
fhial  agenda  will  be  available  at  the 
meeting  Monday,  September  23, 1996. 

Public  Participation:  The  meeting  is 
open  to  the  pubUc.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Tom  Heenan's  office  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The 
Designated  Federal  Official  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facihtate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  comments. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  pubhc  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday — Friday 
except  Federal  holidays.  Minutes  will 
also  be  available  by  writing  to  Tom 
Heenan,  Department  of  Energy 
Savannah  River  Operations  Office,  P.O. 
Box  A,  Aiken,  S.C.  29802,  or  by  calling 
him  at  (803)-725-8074. 

Issued  at  Washington,  DC  on  August  30, 
1996. 
Rachel  M.  Samuel, 

Acting  Deputy  Advisory  Committee 

Management  Officer. 

(PR  Doc.  96-22665  Filed  9-4-96:  8:45  am] 

BKJJNQCODE  •4S(M>1-P 


Environmental  Management  Site- 
Specific  Advisory  Board,  Idaho 
National  Engineering  Laboratory 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 


SUMMARY:  Pxirsuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463,  86  Stat.  770)  notice 
is  hereby  given  of  the  following 
Advisory  Committee  meeting: 
Environmental  Management  Site- 
Specific  Advisory  Board  (EM  SSAB), 
Idaho  National  Engineering  Laboratory 
(INEL). 

DATES:  Tuesday,  September  17, 1996 
from  8:00  a.m.  to  6:00  p.m..  Mountain 
Savings  Time  (MST);  Wednesday, 
September  18, 1996  from  8:00  a.m.  to 
5:00  p.m.  MST.  There  will  be  a  public 
comment  availability  session  on 
Tuesday,  September  17, 1996  from  5:00 
p.m.  to  6K)0  p.m.  MST. 
ADDRESSES:  Holiday  hm  Westbank,  475 
River  Parkway,  Idaho  Falls,  Idaho 
83402. 

FOR  FURTHER  INFORMATION  CONTACT: 
Idaho  National  Engineering  Laboratory 
Information  1-800-708-2680  or  Marsha 
Hardy,  Jason  Associates  Corporation 
Staff  Support  1-208-522-1662. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  in  the  areas  of  environmental 
restoration,  waste  management,  and 
related  activities. 

Tentative  Agenda:  The  EM  SSAB, 
INEL  will  meet  to  finalize 
recommendations  regarding  the  Ten- 
Year  Plan  and  Low-Level  Waste.  The 
Board  will  select  the  issues  they  wish  to 
study  for  the  next  6-12  months  and 
select  corresponding  committees  to 
head  up  those  issues.  They  will  also 
finaUze  meeting  dates  and  locations  for 
the  next  fiscal  year.  This  agenda  is 
subject  to  change  as  the  Board  meeting 
nears.  For  a  most  current  copy  of  the 
agenda,  contact  Woody  Russell,  DOE- 
Idaho,  (208)  526-0561,  or  Marsha 
Hardy,  Jason  Associates,  (208)  522- 
1662.  The  final  agenda  will  be  available 
at  the  meeting. 

Public  Participation:  The  two-day 
meeting  is  open  to  the  public,  with  a 
Public  Comment  Availability  session 
scheduled  for  Tuesday,  September  19, 
1996  from  5:00  p.m.  to  6:00  p.m.  MST. 
The  Board  will  be  available  during  this 
time  period  to  hear  verba)  pubUc 
comments  or  to  review  any  written 
public  comments.  If  there  are  no 
members  of  the  public  wishing  to 
comment  or  no  written  comments  to 
review,  the  board  will  continue  with  it's 
current  discussion.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements- 
pertaining  to  agenda  items  should 
contact  the  Idaho  National  Engineering 
Laboratory  Information  line  or  Marsha 
Hardy,  Jason  Associates,  at  the 
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addresses  o|r  telephone  numbers  Usted 
above.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provision  Will  be  made  to  include  the 
presentation  in  the  agenda.  The 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  comments.  This  notice  is 
being  pubh$hed  less  than  15  days  before 
the  date  due  to  programmatic  issues  that 
had  to  be  resolved. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  pubUc  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washiagton,  DC  20585  between 
9:00  a.m.  aiid  4  pjn.,  Monday-Friday, 
except  Federal  holidays. 

Issued  at  Washington,  DC  on  August  30, 
1996. 
Rachel  M.  Samuel, 

Acting  Deputy  Advisory  Committee 

Managementi  Officer. 

(PR  Doc.  96-^2666  Piled  9-4-96:  8:45  am] 

■LUNQ  COOC  •460-01-P 


Secretary  of  Energy  Advisory  Board 

agency:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Qonsistent  with  the 

provisions  of  the  Federal  Advisory 

Committee  Act  (Pubhc  Law  92-463.  86 

Stat.  770),  qotice  is  hereby  given  of  the 

following  advisory  committee  meeting: 

Name:  Secretary  of  Energy  Advisory 

Board. 

DATE  AND  TI|IE:  Tuesday,  September  10, 

1996, 1:30  i|M- 5:30  PM. 

Pt^CE:  Moubd  FadUty  Cafeteria.  1 

Moimd  Road,  Miamisbiu^,  Ohio  45342. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Cheney,  Acting  Executive 

Director,  1000  Independence  Avenue, 

SW,  Washiiigton,  DC  20585,  (202)  586- 

7092. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Committee:  The 
Secretary  of  Energy  Advisory  Board 
(Board),  comprised  of  distinguished 
members  of  the  private  sector,  provides 
expert,  ind^endent  advice,  information 
and  recommendations  to  the  Secretary. 
Issues  addressed  by  the  Board  include 
the  Department's  management  reforms, 
basic  and  applied  research  and 
development  activities,  and  other  issues 
related  to  the  Department's  energy, 
science  and  technology,  environmental 
quahty  andjnational  security 
responsibilyies. 


Tentative  Agenda 

1:30  PM    Opening  Remarks  ft  Status  of 

Major  Departmental  Re-engineering 

Initiatives 
2:30  PM    Accelerated  Qean-up  of  DOE 

Defense  Sites 
3:00  PM    DOE'S  Privatization  Initiative 
3:30  PM    Fissile  Materials  Disposition  Panel 

Status 
4:00  PM    Openness  Advisory  Panel 

Activities 
4:30  PM    Laboratory  Operations  Board 

Update 
5:00  PM    Public  Qinunent 
5:30  PM    Adjourn 

A  final  agenda  will  be  available  at  the 
meeting. 

Public  Participation:  The  Chairman  of 
the  Board  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will,  in  the 
Chairman's  judgment,  DaciUtate  the 
orderly  conduct  of  business.  During  its 
meeting  in  Miamisburg,  Ohio  the  Board 
welcomes  public  comment.  Members  of 
the  pubhc  will  be  heard  in  the  order  in 
which  they  sign  up  at  the  beginning  of 
the  meeting.  "The  Board  will  make  every 
effort  to  hear  the  views  of  all  interested 
parties.  Written  comments  may  be 
submitted  to  David  Cheney,  Acting 
Executive  Director,  Seoretaiy  of  Energy 
Advisory  Board,  AB-1, 1000 
Independence  Avenue.  SW, 
Washington.  DC  20585. 

Mnutes:  Minutes  and  a  transcript  of 
the  meeting  will  be  available  for  public 
review  and  copying  approximately  30 
days  following  the  meeting  at  the 
Freedom  of  Information  Public  Reading 
Room,  lE-190  Forrestal  Building,  1000 
Independence  Avenue,  SW, 
Washington,  DC,  between  9:00  AM  and 
4:00  PM,  Monday  through  Friday  except 
Federal  hoUdays. 

Issued  at  Washington,  DC,  on  August  3P, 
1996. 

Rachel  M.  Samuel, 

Acting  Deputy  Advisory  Committee 
h4anagement  Officer. 

(PR  Doc.  96-22668  Filed  9  4  06;  8:45  am] 

MLUNQ  COOe  MS0-01-P 


Office  of  Energy  Research 

Fusion  Energy  Sciences  Advisory 
Committee 

AGENCY:  Department  of  Energy. 
ACTION:  NoUce  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(PubUc  Law  92-463,  86  Stat.  770). 
notice  is  given  of  a  meeting  of  the 
Fusion  Energy  Sciences  Advisory 
Committee. 

DATES:  Tuesday,  September  24, 1996, 
9:00  a.m.  to  5:00  p.m.,  and  Wednesday, 


September  25, 1996,  9:00  a.m.  to  5:00 
p.m. 

ADDRESSES:  Gaithersburg  Hilton  Hotel, 
620  Perry  Parkway,  Gaithersbiug, 
Maryland  20877. 

FOR  FURTHER  INFORMATION  CONTACT: 
Albert  L.  Opdenaker  III,  Executive 
Assistant,  Office  of  Fusion,£nergy 
Sciences,  U.S.  Department  of  Energy 
Germantown,  MD  ?0874,  Telephone: 
301-903-4941. 

SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Meeting:  To  make  recommendations 
to  the  Department  of  Energy  on  fiscal 
year  1997  program  priorities  in  hght  of 
the  available  funds. 

Tentative  Agenda 

Tuesday-Wednesday,  September  24-25, 
1996: 

— ^Presentation  by  DOE  on  Conference 
Committee  Results 

— ^IDiscussion  of  Program  Fimding 
Priorities 

— ^PubUc  Comments 

— Preparation  of  a  Letter  to  DOE  on  FY 
1997  Funding  Priorities 

— ^Presentation  and  Discussion  of 
Additional  Fusion  Energy  ^iences 
Advisory  Committee  Charges 

Public  Participation:  The  meeting  is 
open  to  the  pubhc.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Members  of 
the  pubhc  who  wish  to  make  oral 
statements  pertaining  to  agenda  items 
should  contact  Albert  Opdenaker  at  the 
address  or  telephone  number  hsted 
above.  Requests  to  make  oral  statements 
must  be  received  5  days  prior  to  the 
meeting:  reasonable  provision  will  be 
made  to  include  the  statement  in  the 
agenda.  The  Chairperson  of  the 
Committee  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  within  30  days  at  the  Freedom 
of  Information  Public  Reading  Room, 
lE-190.  Forrestal  Building,  1000 
Independence  Avenue,  S.W., 
Washington,  D.C.,  between  9:00  a.m. 
and  4:00  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  at  Washington,  D.C.,  on  August  30, 
1996. 
Racliel  M.  Samuel, 

Acting  Deputy  Advisory.  Committee 

Management  Officer. 

(FR  Doc.  96-22667  Filed  9-4-96;  8:45  amj 
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Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP96-199-001] 

Egan  Hub  Partners,  LP.;  Notice  of 
Amendment 

August  29, 1996. 

Take  notice  that  on  August  27, 1996. 
Egan  Hub  Partners,  L.P.  (Egan  Hub) 
44084  Riverside  Parkway,  Suite  340, 
Leesburg,  Virginia  20176,  filed,  in 
Docket  No.  CP96-199-001.  an 
application  pursuant  to  Section  7(c)  of 
the  Natural  Gas  Act  to  amend  its 
application  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
construction  and  operation  of 
underground  storage  facilities  in  Acadia 
Parish,  Louisiana  previously  filed  with 
the  Commission  on  February  16. 1996. 
in  Docket  No.  CP96-199-000. 

Egan  Hub  states  that  the  purpose  of 
the  amendment  is  to  revise  Egan  Hub's 
proposed  FERC  Gas  Tariff  to  clarify  the 
nature  of  services  to  be  offered. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
amendment  should  on  or  before 
September  5, 1996.  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
wdth  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  imder  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules.  All  persons  who  have  heretofore 
filed  need  not  file  again. 
Lois  D.  Cashell, 
Secretary. 

[PR  Doc.  96-22564  Filed  9-4-96;  8:45  am] 
BRUNO  cooe  cnr-oi-M 


[Docket  No.  MQ99-17-000] 

El  Paso  Natural  Gas  Co.;  Notice  of 
Filing 

August  29, 1996. 

Take  notice  that  on  August  21, 1996, 
El  Paso  Natural  Gas  Company  (El  Paso) 
filed  revised  standards  of  conduct  under 
section  161.3  of  the  Commission's 
regulations,  18  CFR  161.3.  El  Paso  states 
that  it  is  updating  its  standards  of 
conduct  to  reflect  a  name  change,  a 


corporate  acquisition  and  a  corporate 
relocation. 

El  Paso  states  that  copies  of  this  filing 
have  been  mailed  to  all  interstate 
pipeline  system  trans{>ortation 
customers  of  El  Paso  and  interested 
regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E..  Washington,  D.C, 
20426,  in  accordance  with  Rules  211  or 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
or  385.214).  All  such  motions  to 
intervene  or  protest  should  be  filed  on 
or  before  September  13, 1996.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
[PR  Doc.  96-22566  Filed  9-4-96;  8:45  am] 

BILUNO  CODE  6717-01-M 


[Docket  No.  MG9»-1 6-000] 

Mojave  Pipeline  Operating  Co.;  Notice 
of  Filing 

August  29, 1996. 

Take  notice  that  on  August  19, 1996, 
Mojave  Pipeline  Operating  Comi>any 
(Mojave)  filed  standards  of  conduct 
under  section  161.3  of  the  Commission's 
regulations,  18  CFR  161.3. 

Mojave  states  that  copies  of  this  filing 
have  been  mailed  to  all  interstate 
pipeline  system  transportation 
customers  of  Mojave  and  interested 
regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Rules  211  or 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
or  385.214).  All  such  motions  to 
intervene  or  protest  should  be  filed  on 
or  before  September  13, 1996.  Protests 
vdll  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell, 

Secretary. 

[PR  Doc.  96-22565  Filed  9-4-96;  8:45  am] 

BILLMO  COOC  •717-01-M 


[Docket  No.  CP96-71S-000] 

Northwest  Pipeline  Corporation;  Notice 
of  Request  under  Blanket 
Authorization 

August  29, 1996. 

Take  notice  that  on  August  15, 1996, 
Northwest  Pipeline  Corporation 
(Northwest).  295  Chipeta  Way.  Sah  Lake 
City,  Utah  84158,  filed  in  Docket  No. 
CP96-718-000  a  request  pursuant  to 
Section  157.205  and  157.216  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.216)  for  permission  and  approval  to 
abandon,  its  Columbia  meter  station  in 
Klickitat  County,  Washington,  since  the 
power  plant  and  associated  pipeline  to 
be  served  by  the  Columbia  meter  station 
were  never  constructed.  Northwest 
makes  such  request,  under  it's  blanket 
certificate  issued  in  Docket  No.  CP82- 
433-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  pubUc 
inspection. 

Specifically,  Northwest  indicates  that 
it  constructed  the  Columbia  meter 
station  pursuant  to  prior  notice  approval 
in  Docket  No.  CP92-571-000. 
Northwest  states  that  the  Columbia 
meter  station  was  built  to  deliver 
natural  gas  to  a  new  pipeline  that  was 
planned  to  be  built  by  Columbia  Power 
Associates,  an  affiliate  of  Columbia 
Aluminimi  Corporation,  to  serve  a 
planned  new  power  generating  facility 
adjacent  to  existing  plant  facihties  of 
Columbia  Aluminimi. 

It  is  indicated  that  Golendale 
Aluminum  Company  (Goldendale) 
successor  to  Columbia  Aluminum,  does 
not  object  to  Northwest's  proposed 
abandonment.  Northwest  therefore, 
indicates  that  it  proposes  to  remove  the 
existing  meter  facilities  and 
appurtenances,  the  meter  building,  all 
cement  foundations  and  underground 
piping  fi-om  the  station  site,  but  that  the 
above  groui\d  tap  valve  extension  will 
be  retired  in  place. 

Northwest  further  states  that  the 
estimated  cost  of  removing  the 
Coliunbia  meter  station  is 
approximately  $30,000,  with  an 
estimated  salvage  value  of  $133,954  for 
the  materials  to  be  returned  to 
inventory. 
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Any  peilson  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  fnstant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commissipn's  Procedural  Rules  (18  CFR 
385.214)  a|  motion  to  intervene  or  notice 
of  interveation  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  G%s  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  not  protest  is 
filed  %vith^  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorised  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  q  protest,  the  instant  request 
shall  be  treated  as  an  appUcation  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Caafaell, 
Secretary. 

[FR  Doc.  99-22611  Filed  9-4-96:  8:45  am) 
MLUNO  cooi  triT-OI-M 


[Docket  Noj.  TM97-1-86-000] 

Pacific  G^  Transmission  Company; 
Notice  of  Annual  Charge  Adjustment 

August  29, 1996. 

Take  notice  that  on  August  26. 1996, 
Pacific  Ga$  Transmission  Company 
(PGT)  tempered  for  filing  and  acceptance 
Thirteenth  Revised  Sheet  No.  4,  Fifth 
Revised  Sheet  No.  4A.  Thirteenth 
Revised  Sheet  No.  5,  and  Fourth 
Revised  Sheet  No.  6C  to  be  included  in 
its  FERC  Gas  Tariff,  First  Revised 
Volume  Mo.  1-A  and  Eleventh  Revised 
Sheet  No.  7  to  be  included  in  its  FERC 
Gas  Tariff;  Second  Revised  Volume  No. 
1.  to  become  effective  October  1, 1996. 

PGT  asserts  that  the  purpose  of  this 
filing  is  to  reflect  a  modification  to  the 
Annual  Charge  Adjustment  fee,  in 
accordanqe  with  the  Commission's  most 
recent  Antiual  Charge  bilfing  to  PGT. 
PGT  further  states  that  a  copy  of  this 
filing  has  been  served  upon  all 
jurisdicti(inal  customers  and  upon 
interested  state  regulatory  agencies. 

Any  peison  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Re^latory  Commission,  888 
First  Street.  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  18  CFR 
385.214  ahd  385.211  of  the 
Commissibn's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
must  be  filed  as  provided  in  Section 
154.210  of  the  Commission's 
Regulatiotis.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
approph^e  action  to  be  taken,  but  will 
not  serve  (o  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 


become  a  party  must  file  a  motion  to 

intervene.  Copies  of  this  fiUng  are  on 

file  with  the  Commission  and  are 

available  for  public  inspection  in  the 

Public  Reference  Room. 

Lois  D.  (kshell. 

Secretary. 

[FR  Doc.  96-22570  Filed  9-4-96:  8:45  am] 

nUJNO  COM  •717-41-M 

pocket  No.  RP96-348-000] 

Panhandle  Eastern  Pipe  Line 
Company;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

August  29, 1996. 

Take  notice  that  on  August  26. 1996, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Voliune  Na  1,  the  tariff  sheets  listed  on 
Appendix  A  attached  to  the  fifing,  to  be 
effective  October  1, 1996. 

Panhandle  states  that  the  purpose  of 
this  filing  is  to  modify  Panhandle's 
FERC  Gas  Tariff,  First  Revised  Voliune 
No.  1  to:  (1)  clarify  Section  7.2  of  the 
General  Terms  and  Conditions  to  state 
the  responsibiUties  of  Panhandle  and 
shippers  and  to  establish  time  lines  in 
connection  with  a  shipper's  exercise  of 
its  Right  of  First  Refusal  to  continue  a 
Long-Term  Agreement  for  Firm  Service; 
(2)  establish  a  Primary  Path  priority  for 
firm  shippers  by  defining  Primary  Path 
in  Section  1 ,  modifying  the  scheduling 
provisions  in  Section  8.9  and  revising 
the  curtailment  provisions  in  Section 
9.3  of  the  General  Terms  and  Conditions 
and  to  implement  more  fully  the 
scheduling  of  gas  based  upon  economic 
value;  (3)  add  Section  12.16  to  the 
General  Terms  and  Conditions  to 
provide  for  an  overrun  penalty  for  gas 
taken  in  excess  of  a  shipper's  Maximiun 
Daily  Contract  Quantity  (MDCQ);  (4) 
add  Section  12.17(a)  tathe  General 
Terms  and  Conditions  to  provide  for 
escalating  daily  scheduling  charges 
during  periods  when  Panhandle  has 
declared  an  extreme  condition;  and  (5) 
add  Section  12.17(b)  to  the  General 
Terms  and  Conditions  to  provide  for 
escalating  overrun  penalties  for 
unauthorized  takes  during  periods  when 
Panhandle  has  declared  an  extreme 
condition. 

Panhandle  states  that  copies  of  this 
filing  are  being  served  on  all  affected 
customers  and  applicable  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  this  fifing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426.  in  accordance  with  18  CFR 


385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  pubUc  inspection  in  the 
PubUc  Reference  Room. 
Lois  0.  Cashell. 
Secretary. 
(FR  Doc.  96-22569  Filed  9  4  06;  8:45  am] 

BILUNG  CODE  STIT-OI-M 

[Docket  No.  ER94-«31-009,  et  al.] 

Powertilet  Corporation,  et  a!.;  Electric 
Rate  and  Corporate  Regulation  Filings 

August  28, 1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  PowerNet  Corporation  Prairie  Winds 
EneT:gy,  Inc. 

[Docket  No.  ER94-931-009;  Docket  No. 
ER95-1 234-001  (not  consolidated)) 

Take  notice  that  the  following 
informational  fiUngs  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  public  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room: 

On  August  20, 1996,  PowerNet 
Corporation  filed  certain  information  as 
required  by  the  Commission's  April  22, 
1994,  order  in  Docket  No.  ER94-931- 
000.  On  August  12, 1996,  Prairie  Winds 
Energy,  Inc.  filed  certain  information  as 
required  by  the  Commission's  August 
28, 1995,  order  in  Docket  No.  ER95- 
1234-000. 

2.  Florida  Power  Corporation 

[Docket  Nos.  ER96-85-000  and  ER96-89- 
0001 

Take  notice  that  on  August  12, 1996, 
Florida  Power  Corporation  filed  refund 
information  pursuant  to  the 
Commission's  order  approving  the 
Settlement  Agreement  issued  June  28, 
1996.  Florida  Power  states  that  because 
the  rates  billed  imder  the  tariff  were  less 
than  the  settlement  rates,  no  refunds 
were  required.  Further,  in  order  to 
conserve  Staff  resources,  Florida  Power 
did  not  provide  a  formal  report;  but  will 
make  detailed  information  available  on 
request. 

Comment  date:  September  11, 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 
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3.  Duke/Louis  Dre3rfus  Energy  Services 
(New  England)  LX.C 

(Docket  No.  ER96-1 12 1-001] 

Take  notice  that  on  July  25, 1996, 
Duke/Louis  Dreyfus  Energy  Services 
(New  England)  Ll.C.  filed  its  revised 
code  of  conduct. 

Comment  date:  September  11, 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  thi  J  notice. 

4.  New  England  Power  Ck>mpany 

[Docket  No.  ER96-2040-000] 

Take  notice  that  on  August  16, 1996, 
New  England  Power  Company  tendered 
for  filing  an  amendment  to  its  June  3, 
1996  filing  in  the  above-referenced 
docket. 

Comment  date:  September  11, 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

5.  Energ]r2,  Inc. 

(Docket  No.  ER96-2361-000] 

Take  notice  that  on  August  21, 1996, 
Energy2,  Inc.  tendered  for  fiUng  an 
amendment  in  the  above-referenced 
docket. 

Comment  date:  September  11, 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

8.  Northeast  Energy  Services,  Inc. 

(Docket  No.  ER96-2523-000J 

Take  notice  that  on  August  19, 1996, 
Northeast  Energy  Services,  Inc.  tendered 
for  filing  an  amendment  in  the  above- 
referenced  docket. 

Comment  date:  September  11, 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

7.  Hubbard  Power  &  Light,  Inc. 

[Docket  No.  ER96-2583-000] 

Take  notice  that  on  August  19, 1996, 
Hubbard  Power  &  Light  Inc.  tendered  for 
filing  an  amendment  in  the  above- 
referenced  docket. 

Comment  date:  September  11, 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

8.  Northeast  Utilities  Service  Company 

(Docket  No.  ER96-2702-000) 

Take  notice  that  on  July  31, 1996, 
Northeast  Utilities  Service  Company 
(NUSCO)  on  behalf  of  the  Northeast 
Utihties  system  operating  companies 
(NU  System  Companies),  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  a  Service 
Agreement  for  Network  Integration 
Transmission  Service  between 
Designated  Agent  for  the  retail 
customers  of  PSNH  who  are 
participating  in  the  New  Hampshire 
Retail  Competition  Pilot  Program 


initiated  by  the  New  Hampshire  Public 
Utilities  Commission. 

NUSCO  requests  an  eff'ective  date  for 
the  Service  Agreement  of  July  9, 1996. 
NUSCO  requests  that  the  Commission 
waive  the  60-day  notice  requirement  in 
Section  205  of  the  Federal  Power  Act  as 
necessary  to  permit  the  Service 
Agreement  to  be  placed  into  effect  on 
such  date. 

Comment  date:  September  11, 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

9.  Wisconsin  Public  Service 
Corporation 

(Docket  No.  ER96-2740-000] 

Take  notice  that  on  August  19, 1996, 
Wisconsin  PubUc  Service  Corporation, 
tendered  for  filing  Supplement  No.  1 
with  Consolidated  Water  Power 
Company  under  its  CS-1  Coordination 
Sales  Tariff,  Service  Agreement  No.  3. 

Comment  date:  September  11, 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

10.  Arizona  Public  Service  Company 

(Docket  No.  ER96-2741-000I 

Take  notice  that  on  August  19, 1996, 
Arizona  Public  Service  Company  (APS), 
tendered  for  filing  the  proposed 
Wholesale  Power  Agreement  No.  1 
between  APS  and  the  Idaho  Power 
Company  (IPC). 

The  agreement  proposes  that  APS  will 
sell  to  IPC.  100  MW  of  firm  capacity  and 
associated  energy  during  the  months  of 
September,  October,  November, 
December,  January,  February  and 
March,  commencing  on  September  1, 
■1996  and  ending  March  31,  2001. 

A  copy  of  this  filing  has  been  served 
on  IPC,  the  Idaho  Public  Service 
Commission  and  the  Arizona 
Corporation  Commission. 

Comment  date:  September  11, 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

11.  PacifiCorp 

[Docket  No.  ER96-2743-000J 

Take  notice  that  on  August  19, 1996, 
PacifiCorp  tendered  for  filing  in 
accoKlance  with  18  CFR  Part  35  of  the 
Commission's  Rules  and  Regulations, 
revised  sheets  to  PacifiCorp  FERC 
Electric  Tariff,  Second  Revised  Volimie 
No.  3  and  Informational  Rates  Sheet  for 
PacifiCorp  FERC  Electric  Tariffs,  Second 
Revised  Volume  No.  4  and  Original 
Volume  No.  6. 

These  tariff  sheets  were  removed  from 
PacifiCorp's  compliance  filing  under 
Order  No.  888  and  are  resubmitted  in 
this  filing  at  the  request  of  the 
Commission's  staff. 

Copies  of  this  filing  were  supplied  to 
the  Public  Service  Commission  of  Utah, 


Wyoming  Public  Service  Commission, 
the  Pubhc  Utility  Commission  of 
Oregon  and  PadfiCorp's  wholesale 
requirements  customers. 

A  copy  of  this  filing  may  be  obtained 
from  PacifiCorp's  Regulatory 
Administration  Department's  Bulletin 
Board  System  through  a  personal 
computer  by  calling  (503)  464-6122 
(9600  baud,  8  bits,  no  parity.  1  stop  bit). 

Comment  date:  September  11, 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

12.  Wisconsin  Public  Service 
Corporation 

[Docket  No.  ER96-2744-000] 

,    Take  notice  that  on  August  19, 1996, 
Wisconsin  PubUc  Service  Corporation, 
tendered  for  filing  an  executed  service 
agreement  with  Morgan  Stanley  Capital 
Group,  Inc.  under  its  CS-1  Coordination 
Sales  Tariff. 

Comment  date:  September  11, 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

13.  Louisville  Gas  and  Electric 
Company 

(Docket  No.  ERg6-274S-000l 

Take  notice  that  on  August  19, 1996, 
Louisville  Gas  and  Electric  Company, 
tendered  for  filing  copies  of  a  service 
agreement  between  Louisville  Gas  and 
Electric  Company  and  Rainbow  Energy 
Marketing  Corp.  under  Rate  GSS. 

Comment  date:  September  11, 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

14.  Louisville  Gas  and  Electric 
Company 

(Docket  No.  ER96-2746-0001 

Take  notice  that  on  August  19, 1996, 
Louisville  Gas  and  Electric  Company, 
tendered  for  filing  copies  of  a  service 
agreement  between  Louisville  Gas  and 
Electric  Company  and  Enron  Power 
Marketing,  Inc.  under  Rate  GSS. 

Comment  date:  September  11, 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

15.  Louisville  Gas  and  Electric 
Company 

[Docket  No.  ER9&-2  74  7-0001 

Take  notice  that  on  August  19, 1996, 
Louisville  Gas  and  Electric  Company, 
tendered  for  filing  copies  of  a  service 
agreement  between  Louisville  Gas  and 
Electric  Company  and  Entergy  Services, 
Inc.  under  Rate  GSS. 

Comment  date:  September  11, 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 
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16.  Loaisville  Gas  and  Electric 
Company 

[Docket  Noi  ER96-2748-0001 

Take  nqtice  that  on  August  19, 1996, 
Louisville|Gas  and  Electric  Company, 
tendered  lor  filing  copies  of  a  service 
agreement  between  Louisville  Gas  and 
Electric  Company  and  Vitol  Gas  & 
Electric  L.k-.C.  under  Rate  GSS. 

Commeiit  date:  September  11, 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

17.  Interstate  Power  Company 

[Docket  No.  ER96-2749-000] 

Take  notice  that  on  August  19,  1996, 
Interstate  Power  Company,  tendered  for 
filing  a  Ndtice  of  Cancellation  of  its 
Municipal  Electric  Wholesale  * 

Agreement  with  the  City  of  St.  Charles 
filed  with  jFERC  under  Original  Volimie 
No.  1. 

Commevt  date:  September  11, 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

18.  Interstate  Power  Company 

[Docket  Noi  ER96-2 7 50-000] 

Take  notice  that  on  August  19, 1996, 
Interstate  Power  Company,  tendered  for 
filing  a  Ndtice  of  Cancellation  of  its 
Municipal  Electric  Wholesale 
Agreement  with  the  City  of 
Fredericksburg  filed  with  FERC  under 
Original  Vblimie  No.  1. 

Qjmment  date:  September  11, 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

19.  Florida  Power  &  Light  Company 

[Docket  NoJ  ER96-2751-000I 

Take  notice  that  on  August  19, 1996, 
Florida  Pawei  &  Light  Company  (FPL), 
filed  the  Contract  for  Sales  of  Power  and 
Energy  by  IFPL  to  Virginia  Electric  & 
Power  Coi^pany.  FPL  requests  an 
effective  dkte  of  August  21,  1996. 

Commett  date:  September  11, 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  eiu  of  this  notice. 

20.  Louisville  Gas  and  Electric 

[Docket  NoJER96-2752-000l 

Take  notice  that  on  August  19, 1996, 
Louisville  Gas  and  Electric  Company 
(LG&E),  tendered  for  filing  a  Service 
Agreemem  between  LG&E  and 
EngelhardiPower  Marketing,  Inc.  under 
Rate  Schedule  GSS — Generation  Sales 
Service. 

Commeht  date:  September  11, 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 


21.  Inte 

[Docket  No 


ite  Power  Company 


ER96-2753-0001 
Take  no  ice  that  on  August  19, 1996, 
Interstate  1  'ower  Company,  tendered  for 


filing  a  Notice  of  Cancellation  of  its 
Municipal  Electric  Wholesale 
Agreement  with  the  City  of  Rushford 
filed  with  FERC  under  Original  Volume 
No.  1. 

Comment  date:  September  11, 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

22.  Cineigy  Services,  Inc. 

[Docket  No.  ER96-2  7 54-000) 

Take  notice  that  on  August  19, 1996, 
Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  a  service  agreement 
under  Cinergy's  Open  Access 
Transmission  Tariff  (the  Tariff)  entered 
into  between  Qnergy  and  PacifiCorp 
Power  Marketing,  Inc. 

Cinergy  and  PacifiCorp  Power 
Marketing,  Inc.  are  requesting  an 
effective  date  of  August  15, 1996. 

Comment  date:  September  11, 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

23.  Wisconsin  Public  Service 
Corporation 

(Docket  No.  ER96-2755-0001 

Take  notice  that  on  August  19, 1996, 
Wisconsin  Public  Service  Corporation 
(WPSC),  tendered  for  filing  an  executed 
Transmission  Service  Agreement 
between  WPSC  and  Morgan  Stanley 
Capital  Group  Inc.  The  Agreement 
provides  for  transmission  service  under 
the  Open  Access  Transmission  Service 
Tariff,  FERC  Original  Volume  No.  11. 

WPSC  asks  that  the  agreement  become 
effective  on  the  date  of  execution  by 
WPSC. 

Comment  date:  September  11, 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

24.  UtiliCorp  United  Inc. 

[Docket  No.  ER96-2756-000) 

Take  notice  that  on  August  19, 1996, 
UtiliCorp  United  Inc.,  tendered  for  filing 
on  behalf  of  its  op>erating  division, 
WestPlains  Energy-Colorado,  a  Service 
Agreement  under  its  Power  Sales  Tariff, 
FERC  Electric  Tariff  Original  Volume 
No.  11,  with  VTEC  Energy,  Inc.  The 
Service  Agreement  provides  for  the  sale 
of  capacity  and  energy  by  WestPlains 
Energy-Colorado  to  VTEC  Energy  Inc. 
pursuant  to  the  tariff,  and  for  the  sale  of 
capacity  and  energy  by  VTEC  Energy 
Inc.  to  WestPlains  Energy-Colorado 
pursuant  to  VTEC  Energy  Inc.  's  Rate 
Schedule  No.  1. 

UtiliCorp  also  has  tendered  for  filing 
a  Certificate  of  Concurrence  by  VTEC 
Energy,  Inc. 

UtiliCorp  requests  waiver  of  the 
Commission's  regulations  to  permit  the 
Service  Agreement  to  become  effective 
in  accordance  with  its  terms. 


Comment  date:  September  11, 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

25.  Florida  Powo-  Corporation 

[Docket  No.  ER96-2757-0001 

Take  notice  that  on  August  19, 1996, 
Florida  Power  Corporation,  tendered  for 
filing  a  service  agreement  ptroviding  for 
service  to  Tennessee  Valley  Authority, 
pursuant  to  Florida  Power's  power  sales 
tariff.  Florida  Power  requests  that  the 
Commission  waive  its  notice  of  filing 
requirements  and  allow  the  Service 
Agreement  to  become  effective  on 
August  20, 1996. 

Comment  date:  September  11, 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

26.  Northern  Indiana  Public  Service 
Company 

[Docket  No.  ER9S-2  758-000) 

Take  notice  that  on  August  19. 1996, 
Northern  Indiana  Public  Service 
Company,  tendered  for  filing  an 
executed  Standard  Transmission 
Service  Agreement  between  Northern 
Indiana  Public  Service  Company  and 
Coral  Power,  L.L.C. 

Under  the  Transmission  Service 
Agreement,  Northern  Indiana  Public 
Service  Company  will  provide  Point-to- 
Point  Transmission  Service  Tariff  filed 
by  Northern  Indiana  Public  Service 
Company  in  Docket  No.  ER96-399-000 
and  allowed  to  become  effective  by  the 
Commission.  Northern  Indiana  Public 
Service  Company,  71  FERC  1  61,014 
(1996).  Northern  Indiana  Public  Service 
Company  has  requested  waiver  of  the 
Commission's  Regulations  to  allow  the 
Transmission  Service  Agreement  to 
become  effective  as  of  September  1 , 
1996. 

Copies  of  this  filing  have  been  sent  to 
the  Indiana  Utility  Regulatory 
Commission  and  the  Indiana  Office  of 
Utility  Consiuner  Counselor. 

Comment  date:  September  11,  1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

27.  Conunonwealth  Edison  Company 

[Docket  No.  ER96-2  759-000) 

Take  notice  that  on  August  20, 1996, 
Commonwealth  Edison  Company 
(ComEd),  submitted  eight  Service 
Agreements,  variously  dated, 
establishing  Calpine  Power  Services 
Company  (Calpine),  Tennessee  Power 
Company  (TPCO),  Minnesota  Power 
Light  (MP&L),  Entergy  Power  Inc.  (EPI), 
Entergy  Power  Marketing  Corp.  (EPMC), 
Southern  Energy  Marketing,  Inc. 
(Southern),  Illinova  Power  Marketing, 
Inc.  (Illinova),  and  PanEnergy  Power 
Services,  Inc.  (PanEnergy),  as  non-firm 
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customers  under  the  terms  of  ComEd's 
Open  Access  Transmission  Tariff 
(OATT).  ComEd  also  submitted  for 
fiUng  an  additional  Service  Agreement 
establishing  Wisconsin  Electric  Power 
Company  (WEPCO).  dated  July  26. 1996, 
as  a  firm  customer  under  the  terms  of 
ComEd's  OATT. 

ComEd  requests  an  effective  date  of 
July  21, 1996  for  all  seven  Non-Firm 
Service  Agreements  and  an  effective 
date  of  July  16, 1996  for  the  Firm 
Service  Agreement,  and  accordingly 
seeks  waiver  of  the  Commission's 
requirements.  Copies  of  this  filing  were 
served  upon  Calpine,  TPCO,  MP&L,  EPI, 
EMPT,  lUinova,  PanEnergy,  WEPCO  and 
the  Illinois  Commerce  Commission. 

Comment  date:  September  11, 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cathell, 
Secretary. 
(PR  Doc  96-22610  Filed  9  4  06;  8:45  am] 

BILUNO  CODE  Cn7-01-P 

[Proiact  No.  11478-000] 

Central  Vermont  Public  Service 
Corporation;  Notice  of  Availability  of 
Draft  Environmental  Assessment 

August  29, 1996. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
Regulations,  18  CFR  Part  380  (Order  No. 
486,  52  FR  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  an  original  license  for 
the  Silver  Lake  Hydroelectric  Project, 
located  in  Addison  Coimty,  Vermont, 
and  has  prepared  a  Dhift  Environmental 
Assessment  (DEA)  for  the  project.  In  the 
DEA,  the  Commission's  staff  has 


analyzed  the  potential  environmental 
impacts  of  the  existing,  unlicensed 
project  and  has  concluded  that  approval 
of  the  project,  with  appropriate 
environmental  protection  or 
enhancement  measures,  would  not 
constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

Copies  of  the  DEA  are  available  for 
review  in  the  Public  Reference  and  Files 
Maintenance  Branch  of  the 
Commission's  offices  at  888  First  Street, 
NE..  Washington,  DC  20426. 

Any  comments  should  be  filed  within 
45  days  fix>m  the  date  of  this  notice  and 
should  be  addressed  to  Lois  D.  Cashell. 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  Please  affix 
"Silver  Lake  Hydroelectric  Project,  No. 
11478-000"  to  all  comments.  For 
further  information,  please  contact  Jim 
Haines  at  (202)  219-2780. 
Lois  D.  CasheU. 
Secretary. 

(FR  Doc.  96-22568  Filed  9  4  06;  8:45  am] 
MLLMQ  cooe  •nr-oi-M 

[Proi«;t  Noa.  1932-004, 1933-010,  and 
1934-010] 

Southern  California  Edison  Company, 
Notice  of  Intent  to  Prepare  a  Multiple 
Project  Environmental  Assessment 
and  Conduct  Public  Scoping  Meetings 

August  29, 1996. 

The  Federal  Energy  Regulatory 
Commission  (FERC)  has  received 
appUcations  for  new  Ucenses 
(relicenses)  for  the  existing  Lytle  Creek 
Project  No.  1932,  Santa  Ana  River  1  and 
2  Project  No.  1933,  and  Mill  Creek  2/3 
Project  No.  1934.  The  Lytle  Creek 
Project  is  located  on  Lytle  Creek,  the 
Santa  Ana  River  1  and  2  Project  is 
Ideated  on  the  Santa  Ana  River,  and  the 
Mill  Creek  2/3  Project  is  located  on  Mill 
Creek.  All  three  projects  are  located  in 
San  Bernardino  County,  California. 

The  FERC  staff  intends  to  prepare  a 
Multiple  Project  Environmental 
Assessment  (EA)  on  the  three 
hydroelectric  projects  in  accordance 
with  the  National  Environmental  Policy 
Act. 

The  staff's  EA  will  objectively 
consider  both  site  specific  and 
cimiulative  environmental  impacts  of 
the  projects  and  reasonable  alternatives, 
*and  will  include  an  economic,  financial 
and  engineering  analysis. 

A  draft  EA  will  be  issued  and 
circulated  for  review  to  all  the 
interested  parties.  All  comments  filed 
on  the  draft  EA  will  be  analyzed  by  the 
staff  and  considered  in  a  final  EA.  The 


staff's  conclusions  and 
recommendations  will  then  be 
presented  for  the  consideration  of  the 
Commission  in  reaching  its  final 
licensing  decision. 

Site  Visit  and  Scoping  Meetii^ 

The  FERC  will  visit  the  project  sites 
and  conduct  two  scoping  meetings.  Staff 
will  visit  the  project  sites  on  September 
25, 1996,  and  will  meet  at  the  U.S. 
Army  Corps  of  Engineers  7  Oaks  Dam 
construction  office  parking  lot,  adjacent 
to  the  guard  office  at  8:30  a.m.  The 
parking  lot  is  located  on  Santa  Ana 
Canyon  Road,  northeast  of  Mentone. 
CA. 

Both  scoping  meetings  will  be  held  at 
the  Council  Chambers,  City  Hall  of  San 
Bernardino,  300  North  D  Street.  San 
Bernardino.  California,  92418.  The  first 
meeting  will  be  held  on  September  26, 
1996.  from  9:00  a.m.  to  12:00  p.m.  and 
will  focus  primarily  on  issues  of 
concern  to  the  resource  agencies.  The 
second  meeting  will  also  be  held  on 
September  26, 1996,  from  7:00  p.m.  to 
10:00  p.m.  and  will  focus  primarily  on 
issues  of  concern  to  the  general  public. 
All  interested  individuals, 
organizations,  and  agencies  are  invited 
to  attend  either  or  both  scoping 
meetings  and  assist  the  staff  in 
identifying  the  scope  of  environmental 
issues  that  should  be  analyzed  by  the 
EA. 

Prior  to  the  site  visit  and  meetings,  a 
scoping  document  will  be  mailed  to  the 
list  of  interested  parties.  The  scoping 
document  identifies  resource  issues  to 
be  addressed  in  the  EA.  Copies  of  the 
scoping  docimient  will  also  be  available 
at  the  scoping  meetings. 

Objectives 

At  the  scoping  meetings  the  staff  will: 
(1)  Summarize  the  enviroiunental  issues 
tentatively  identified  for  analysis  in  the 
EA;  (2)  determine  the  relative  depth  of 
analysis  for  issues  to  be  addresseid  in  the 
EA;  (3)  identify  resource  issues  that  are 
not  important  and  do  not  require 
detailed  analysis;  (4)  solicit  from  the 
meeting  participants  all  available 
infOTmation,  especially  quantified  data, 
on  the  resources  at  issue;  and  (5) 
encourage  statements  from  experts  and 
the  public  on  issues  that  should  be 
analyzed  in  the  EA,  including  points  of 
view  in  opposition  to,  or  in  support  of, 
the  staffs  preliminary  views. 

Procedures 

The  meetings  will  be  recorded  by  a 
stenographer  and  all  statements  (oral 
and  written)  thereby  become  a  part  of 
the  formal  record  of  the  Commission 
proceedings.  Individuals  presenting 
statements  at  the  meetings  will  be  asked 
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to  clearly  identify  themselves  for  the 
record. 

Individuals,  organizatic»is.  and 
agencies  with  environmental  expertise 
and  concerns  are  encouraged  to  attend 
the  meetings  and  assist  the  staff  in 
defining  and  clarifying  the  issues  to  be 
addressed  in  the  EA. 

Participants  at  the  meetings  are  asked 
to  keep  oral  comments  brief  and  concise 
to  allow  e^nryone  the  opportunity  to 
speak. 

Persons  choosing  not  to  speak  at  the 
meetings,  but  who  have  views  on  the 
issues  or  information  relevant  to  the 
issues,  may  submit  written  statements 
for  inclusion  in  the  public  record.  In 
addition,  written  scoping  comments 
may  be  filed  with  the  Secretary,  Federal 
Energy  Regulatory  Comniission,  888 
First  Street,  NE,  Washington,  D.C. 
20426,  undl  October  10, 1996. 

All  written  correspondence  should 
clearly  show  the  following  caption  on 
the  first  page:  Lytle  Creek  Project  No. 
1932,  Santa  Ana  Project  No.  1933.  or 
Mill  Creek  2/3  Project  No.  1934. 

All  thos«  that  are  formally  recognized 
by  the  Commission  as  interveners  in  the 
Ucensing  proceeding  are  asked  to  refrain 
from  engaging  staff  or  its  contractor  in 
discussions  of  the  merits  of  the  project 
outside  of  6ny  announced  meeting. 

Further,  parties  are  reminded  of  the 
Commission's  rules  of  Practice  and 
Procedure*,  requiring  parties  fiUng 
docimients  with  the  Commission,  to 
serve  a  copy  of  the  document  on  each 
person  whose  name  appears  on  the 
official  service  list. 

For  furtl^er  information,  please 
contact  Thiomas  Dean  at  (202)  219-2778. 
Lois  D.  Caskell. 
Secretary.   | 
fFR  Doc.  96i-22567  Filed  »-4-96;  8:45  am] 
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[FRL-660«^ 

Agency  Information  Collection 
Activities  Under  0MB  Review;  NSPS 
Syntiietic  Fiber  Production 

AGENCY:  Ehvironmental  Protection 
Agency  (EPA). 
action:  Notice. 

—  ■  "  ■   ■  ♦  -■'  ■   — - 

SUMMARY:  tn  compUance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
for  NSPS  Subpart  HHH,  Synthetic  Fiber 
Productiot  Facilities  described  below 
has  been  forwarded  to  the  Office  of 
Management  and  Budget  (OMB)  for 


review  and  comment.  The  ICR  describes 
the  nature  of  the  information  collection 
and  its  expected  burden  and  cost. 
DATES:  Comments  must  be  submitted  on 
or  before  October  7, 1996. 
FOR  FURTHER  INFORMATION  OR  A  COPY 
CAU:  Sandy  Fanner  at  EPA,  (202)  260- 
2740.  and  refer  to  EPA  ICR  No.  1156.07. 
SUPPLEMENTARY  INFORMATION:  Title: 
NSPS  for  Synthetic  Fiber  Production 
Facilities  (subpart  HHH);  OMB  Control 
No.  2060-0059;  EPA  ICR  No.  1156.07. 
This  requests  an  extension  for  a 
currently  approved  collection. 

Abstract:  This  ICR  collects 
compliance  information  from  sources 
subject  to  NSPS  subpart  HHH.  The 
recordkeeping  and  reporting  provisions 
include  initial  notifications, 
performance  tests,  and  quarterly  excess 
emissions  reports  or  semiannual  repcMts. 
In  addition  to  the  general  recordkeeping 
and  reporting  required  by  NSPS  sources, 
subpart  HHH  requires  a  report  if  a 
source  is  claiming  exemption  imder 
60.600(a).  The  information  is  used  to 
determine  initial  compliance  and 
continued  compliance  through  proper 
maintenance  and  operation.  The 
collection  of  information  is  mandatory 
(40  CFR  Part  60,  CAA  section  111).  It 
has  been  determined  that  emissions  data 
is  not  confidential  information.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  OMB  control  numbers  for 
EPA's  regulations  are  fisted  in  40  CFR 
Part  9  and  48  CFR  Chapter  15.  The 
Federal  Register  Notice  required  under 
5  CFR  1320.8(d),  soliciting  comments  on 
this  collection  of  information  was 
published  on  March  26, 1996,  Volume 
61  niunber  59;  no  comments  were 
received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for* 
tliis  collection  of  information  is 
estimated  to  average  32  hours  per 
res     rise.  Burden  means  the  total  time, 
e  fi     ,  or  financial  resources  expended 
.J  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  infonnation;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 


information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Owners  and  operators  of  synthetic  fiber 


production  plants. 
Estimated  1 


Number  of  Respondents: 
29. 

Frequency  of  Response:  Initial 
notifications,  semiannually  and 
annually. 

Estimated  Total  Annual  Hour  Burden: 
2449  hours. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1156.07. 
and  OMB  Control  No.  2060-0059  in  any 
correspondence. 
Ms.  Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  OPPE  Regulatory 

Information  Division  (2137),  401  M 

Street,  SW.,  Washington,  DC  20460. 
and 
Office  of  Information  and  Regulatory 

Affairs,  Office  of  Management  and 

Budget,  Attention:  Desk  Officer  for 

EPA  725  17th  Street,  NW.. 

Washington,  DC  20503. 

Dated:  August  29, 1996. 
Joseph  Retzer, 

Director,  Regulatory  Information  Division. 
[FR  Doc.  96-22641  Filed  9-4-96;  8:45  am] 
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[FRL-«605-6] 

Agency  Infonnation  Collection 
Activities  Under  OMB  Review; 
NESHAP  for  Coke  Oven  Batteries 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  annoimces  that 
the  following  Information  Collection 
Request  (ICR)  has  been  forwarded  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  approval: 
NESHAP  for  Coke  Oven  Batteries.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
burden  and  cost 

DATES:  Comments  must  be  submitted  on 
or  before  October  7, 1996. 
>  FOR  FURTHER  INFORMATION  OR  A  COPY 
call:  Sandy  Farmer  at  EPA,  (202)  260- 
2740,  and  refer  to  EPA  ICR  Number 
1362.03. 
SUPPLEMENTARY  INFORMATION: 

Title:  National  Emission  Standards  for 
Coke  Oven  Batteries,  Part  63,  Subpart  L; 
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0MB  No.  2060-0253;  EPA  No.  1362.03; 
expiration  date:  October  31. 1996.  This 
is  an  extension  of  a  currently  approved 
collection. 

Abstract:  Owners  or  operators  of  coke 
oven  batteries,  whether  existing,  new, 
reconstructed,  rebuilt  or  restarted,  are 
required  to  develop  wori^  practice  and 
s'tartup,  shutdown,  and  malfunction 
plans,  and  record  and  submit  reports 
including  notifications  and  semiannual 
compliance  certifications.  Daily 
monitoring  of  coke  oven  batteries  is 
required  and  is  conducted  by  a  certified 
observer  provided  by  the  enforcement 
agency  at  the  respondent  expense. 

The  information  and  data  will  be  used 
by  EPA  and  states  to:  (1)  Identify 
batteries  subject  to  the  standards;  (2) 
ensiire  that  MACT  and  LAER  are 
properly  applied;  and  (3)  ensure  that 
daily  monitoring  and  work  practice 
requirements  are  implemented  as 
required.  Effective  enforcement  of  the 
standard  is  particularly  necessary 
because  of  the  hazardous  nature  of  coke 
oven  emissions. 

Based  on  recorded  and  reported 
information,  EPA  and  states  can  identify 
compliance  problems  and  specific 
records  or  processes  to  be  inspected  at 
the  plant.  The  records  that  plants 
maintain  help  indicate  whether  plants 
are  in  compliance  with  the  standard, 
reveal  misunderstandings  about  how  the 
standard  is  to  be  implemented,  and 
indicate  to  EPA  whether  plant 
personnel  are  operating  and  maintaining 
their  process  equipment  properly. 

Reporting  and  recordkeepmg 
requirements  are  mandatory  under 
Sections  112  and  114  of  the  Clean  Air 
Act  as  amended.  All  information 
submitted  to  the  Agency  for  which  a 
claim  of  confidentiality  is  made  will  be 
safeguarded  according  to  the  Agency 
policies  set  forth  in  Title  40,  Chapter  1, 
Part  2,  Subpart  B— Confidentiality  of 
Business  Information  (See  40  CFR  2;  41 
FR  36902,  September  1, 1976;  amended 
by  43  FR  39999.  September  8, 1978;  43 
FR  42251,  September  28. 1978;  44  FR 
17674,  March  23, 1979). 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  0MB 
control  number.  The  0MB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  Notice 
required  under  5  CFR  1320.8(d). 
soliciting  comments  on  this  collection 
of  information  was  pubUshed  on  March 
26,  1996. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  11  hours  per 


response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Owners  or  operators  of  coke  oven 
batteries. 

Estimated  Number  of  Respondents: 
35. 

Frequency  of  Response:  semiannual 
and  on  occasion. 

Estimated  Total  Annual  Hour  Burden: 
10,740  houra. 

Estimated  Total  Annualized  Cost 
Burden:  $2.4  milUon. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  btirden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  Nxmiber  1362.03 
and  0MB  Control  Number  2060-0253  in 
any  correspondence.  Ms.  Sandy  Farmer. 
U.S.  Environmental  Protection  Agency, 
OPPE  Regulatory  Information  Division 
(2137),  401  M  Street,  SW.  Washington, 
DC  20460  and  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Attention: 
Desk  Officer  for  EPA,  725  17th  Street, 
NW.,  Washington.  DC  20503. 

Dated:  August  29, 1996. 
Joceph  Retzer, 

Director  Regulatory  In  formation  Division. 
[FR  Doc.  96-22647  Filed  9-4-96;  8:45  am) 
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[FRL-S605-4] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request;  Part  B 
Permit  Application,  Permit 
Modifications,  and  Special  Permits 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compUance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 


3501  et  seq.),  this  notice  announces  that 
the  following  Information  Collection 
Request  (ICR)  has  been  forwarded  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  approval:  Part  B 
Permit  Application,  Permit 
Modifications,  and  Special  Permits, 
OMB  Control  No.  2050-0009,  expiring 
on  October  31, 1996.  The  ICR  describes 
the  nature  of  the  information  collection 
and  its  expected  burden  and  cost;  where 
appropriate,  it  includes  the  actual  data 
collection  instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  October  7, 1996. 

FOR  FURTHER  INFORMATION  OR  A  COPY 
CALL:  Sandy  Farmer  at  EPA,  (202)  260- 
2740,  and  refer  to  EPA  ICR  No.  1573.05. 

SUPPLEMENTARY  INFORMATKM: 

Title:  Part  B  Permit  Application, 
Permit  Modifications,  and  Special 
Permits,  <OMB  Control  No.  2050-0009) 
expiring  10/31/96.  This  is  a  request  for 
extension  of  a  currently  approved 
collection. 

Abstract:  Section  3010  of  Subtitle  C  of 
RCRA,  as  amended,  requires  any  person 
who  generates  or  transports  regulated 
waste,  or  who  owns  or  operates  a 
facility  for  the  treatment,  storage,  or 
disposal  (TSD)  of  regulated  waste  to 
notify  the  EPA  of  their  activities, 
including  the  location  and  general 
description  of  the  activities  and  the 
regulated  waste  handled.  Section  3005 
of  Subtitle  C  of  RCRA  requires  TSDs  to 
obtain  a  permit.  To  obtain  the  permit, 
the  TSD  must  submit  an  application 
describing  the  facility's  operation.  There 
are  two  parts  to  the  application — ^Part  A 
and  Part  B.  Part  A  defines  the  processes 
to  be  used  for  treatment,  storage  and 
disposal  of  hazardous  waste;  the  design 
capacity  of  such  processes;  and  the 
specific  hazardous  wastes  to  be  handled 
at  the  facihty.  Part  B  requires  detailed 
site  specific  information  such  as 
geologic,  hydrologic,  and  engineering 
data.  In  the  event  that  permit 
modification  are  proposed  by  an 
applicant  or  EPA,  modifications  must 
conform  to  the  requirements  under 
Sections  3004  and  3005.  An  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to.  a  collection 
of  information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMB  control  numbers  for  EPA's 
regulations  are  listed  in  40  CFR  Part  9 
and  48  CFR  Chapter  15.  The  Federal 
Register  Notice  required  under  5  CFR 
1320.8(d),  soliciting  comments  on  this 
collection  of  information  was  published 
on  4/4/96  (61FR15065);  4  comments 
were  received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
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this  collection  of  information  is 
estimated  to  average  for:  ' 

Demonstrations  and  Exemptions  ftvm 
Requirements 

Releases  from  Regulated  Units:  0.0 

hours  per  response 
Demonstrations  and  Exemptions  frvm 

Requirea^nts:  3.4  hours  per  response 

Contents  of  the  Part  B  Application 

Legal  Review:  100.0  hours  per  response 
General  Infbrmation:  0.0  hours  per 

response 
Permit  Application:  12.1  hours  per 

response 
General  Requirements:  .1  hours  per 

response 
General  Facility  Standards:  495.2  hours 

per  response 
FinanciaJ  Atssurance:  22.0  hours  per 

response 
Other  Part  B  Requirements:  12.0  hours 

per  response 
Ground-Water  Protection:  242.3  hours 

per  response 
Solid  Waste  h4anagement  Units:  21.0 

hours  per  response 
Specific  rart  B  Information 

Requirernents:  1743.9  hours  per 

response 
Schedules  of  Compliance:  0.7  ho\irs  per 

response 

Permit  Modifications  and  Special 
Permits 

Permit  Modifications:  2.6  hours  per 

response 
Expiration  end  Continuation  of  Permits: 

.9  hours  per  response 
Special  Forms  of  Permits:  100.3  hours 

per  response 
Interim  Stapis:  0.0  hours  per  response 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions:  develop, 
acquire,  install,  and  utilize  technology 
and  system!  for  the  purposes  of 
collecting,  talidating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  wa^s  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  aikd  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/ Affected  Entities: 
Hazardous  Waste  treatment,  storage,  and 
disposal  facilities. 

Estimated  Number  of  Respondents:  228 
Frequency  pf  Response:  1 
Estimated  Total  Annual  Hour  Burden: 

125,027  hours. 


Estimated  Total  Annualized  Cost 

Burden:  $14,  986,151 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
(Please  refer  to  EPA  ICR  No.  1573.05 
and  OMB  Control  No.  2050-0009  in  any 
correspondence.) 
Ms.  Sandy  Farmer.  U.S.  Environmental 

Protection  Agency,  OPPE  Regulatory 

Information  Division  (2137),  401  M 

Street.  SW..  Washington.  DC  20460 
and 
Office  of  Information  and  Regulatory 

Affairs,  Office  of  Management  and 

Budget,  Attention:  Desk  Officer  for 

EPA.  725  17th  Street.  NW., 

Washington.  DC  20503 

Dated:  August  29, 1996. 
Joseph  Retzer. 

Director,  Regulatory  Inforniation  Division. 
(FR  Doc.  96-22652  Filed  9-4-96;  8:45  am) 


[FRL-6605-^ 

Agency  Infomwtion  Coltoction 
Acthrlties  Under  OMB  Review; 
Reporting  Requirements  Under  EPA's 
Water  Alliances  for  Voluntary 
Efficiency  (WAVE)  Program 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.),  this  notice  annoimces  that 
the  following  Information  Collection 
Request  (ICR)  has  been  forwarded  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  approval: 
Reporting  Requirements  Under  EPA's 
Water  Alliances  for  Voluntary  Efficiency 
(WAVE)  Program.  OMB  Control  Number 
2040-0164.  Expiration  Date  November 
30, 1996.  The  ICR  describes  the  nature 
of  the  information  collection  and  its 
expected  burden  and  cost;  where 
appropriate,  it  includes  the  actual  data 
collection  instnunent. 
DATES:  Comments  must  be  submitted  on 
or  before  October  7, 1996. 
FOR  FURTHER  INFORMATION  OR  A  COPY 
call:  Sandy  Farmer  at  EPA,  (202  260- 
2740,  and  refer  to  EPA  ICR  No.  1654.02. 

SUPPLEMENTARY  INFORMATION: 

Title:  Renewal — Re{}orting 
Requirements  Under  EPA's  Water 
Alliances  for  Voluntary  Efficiency 
(WAVE)  Program  (OMB  Conti^l  Number 
2040-0164;  EPA  ICR  No.  1654.02) 


expiring  11/30/96.  This  is  a  revision  of 
a  currently  approved  collection. 

Abstract:  D^A  will  annually  collect 
water,  energy,  and  cost  savings 
information  from  "Partners"  in  the 
WAVE  program.  Partners  can  be 
commercial  businesses,  governments,  or 
institutions  that  voluntarily  agree  to 
implement  cost-effective  water 
efficiency  measures  in  their  facilities. 
Initially  the  WAVE  Program  will  target 
the  lodging  industry.  Another  type  of 
participant,  "Supporters,"  will  work 
with  EPA  to  promote  water  efficiency 
and  provide  information  on  products 
and  services.  Supporters  could  be 
equipment  manufactm^rs,  water 
management  companies,  utiUties,  local 
governments,  or  the  like. 

The  purpose  of  the  WAVE  Program  is 
pollution  prevention.  As  defined  by 
EPA.  pollution  prevention  means 
"source  reduction"  as  defined  under  the 
Pollution  Prevention  Act,  and  other 
practices  that  reduce  or  eliminate  the 
creation  of  pollutants  through  increased 
efficiency  in  the  use  of  raw  materials, 
energy,  water,  or  other  resources,  or 
through  protection  of  natural  resources 
by  conservation. 

EPA  will  use  this  information  to 
monitor  the  success  of  the  program,  to 
demonstrate  that  pollution  prevention 
can  be  accomplished  with  a  non- 
regulatory  approach,  and  to  promote  the 
program  to  potential  partners. 
Participation  in  the  WAVE  Program  is 
voluntary;  however,  once  a  jjarticipant 
joins  the  program,  it  is  required  to  sign 
and  submit  a  Memorandum  of 
Understanding  (MOU),  an  annual 
Results  Report,  and  information  on 
miscellaneous  additional  activities  to 
EPA  to  receive  and  retain  program 
benefits,  such  as  software  and  publicity. 
No  participant  will  be  required  to 
submit  confidential  business 
information.  EPA  will  present 
aggregated  data  only  in  its  program 
progress  reports. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  ciurently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  Notice 
required  under  5  CFR  1320.8(d), 
soliciting  comments  on  this  collection 
of  information  was  published  on  6/17/ 
96  (61  FR  30609);  no  comments  were 
received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  nine  hours  and  45 
minutes  per  MOU  response,  four  hours 
and  45  minutes  per  Results  Report 
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response,  and  eight  houis  and  30 
minutes  for  additional  information. 
Burden  means  the  total  time,  effort,  or 
finandal  resources  expended  by  persons 
to  generate,  maintain,  retfiin,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utiUze  technology 
and  systems  for  the  purposes  of 
collecting,  vaUdating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Entities  potentially  affected  by  this 
action  are  commercial  businesses, 
hospitals,  educational  institutions,  and 
multi-family  housing  imits  that 
volimtarily  join  EPA's  WAVE  Program. 
Major  respondents  are  hotels  and 
motels. 

Estimated  Number  of  Respondents:  55 

Frequency  of  Response:  Annual. 

Estimated  Total  Annual  Hour  Burden: 
4,654  hours. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  acciu-acy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1654.02  and 
OMB  Control  No.  2040-0164  in  any 
correspondence. 

Ms.  Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  OPPE  Regulatory 
Information  Division  (2137),  401  M 
Street.  SW..  Washington,  DC  20460. 

and 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for 
EPA  725  17th  Street,  NW., 
Washington,  DC  20503. 

Dated:  August  28. 1996. 
Joseph  Retzo-, 

Director,  Begulatory  Information  Division. 
|FR  Doc.  96-22653  Filed  9-4-96;  8:45  am] 
BU.UNO  CODE  esao-sfr-p 


[FRL-6606-7] 

Agency  Information  Collection 
Activities:  Submission  for  OMB  review; 
Comment  Request;  General  Hazardous 
Waste  Facility  Standards;  and 
Hazardous  Waste  Specific  Unit 
Requirements,  and  Special  Waste 
Processes  and  Types 

AGENCY:  Enviroiunental  Protecticua 

Agency  (EPA). 

ACTiOW:  Notice. 

summary:  In  compUance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  following  Information  Collection 
Request  (ICR)  has  been  forwarded  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  approval:  General 
Hazardous  Waste  Facility  Standards, 
OBM  No.  2050-0120;  and  Hazardous 
Waste  Specific  Unit  Requirements,  and 
Special  Waste  Processes  and  Types, 
OMB  No.  2050-0050,  both  expiring  on 
October  31, 1996.  The  ICR  describes  the 
nature  of  the  information  collection  and 
its  expected  burden  and  cost;  where 
appropriate,  it  includes  the  actual  data 
collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  October  7, 1996. 
FOR  FURTHER  INFORMATION  OR  A  COPY 
CALL:  Sandy  Farmer  at  EPA,  (202)  260- 
2740.  and  refer  to  EPA  ICR  No.  1571.05 
(General  Hazardous  Waste  Facility 
Standards)  and  1572.04  (Hazardous 
Waste  Specific  Unit  Requirements,  and 
Special  Waste  Processes  and  Types). 

SUPPLEMENTARY  INFORMATION: 

Title:  General  Hazardous  Waste 
Facihty  Standards  (OMB  Control  No. 
2050-0120;  EPA  ICR  No.  1571.05);  and 
Hazardous  Waste  Specific  Unit 
Requirements,  and  Special  Waste 
Processes  and  Types  (OMB  Control  No. 
2050-0050;  EPA  IC31  No.  1572.04).  both 
expiring  10/31/96.  This  is  a  request  for 
extension  of  a  ciurently  approved 
collection. 

Abstract:  Owner/operators  of 
hazardous  waste  treatment,  storage  and 
disposal  facilities  must  comply  with  the 
standards  developed  by  EPA  under 
Section  3004(a)  (1),  (3),  (4),  (5)  and  (6) 
of  the  Resource  Conservation  and    . 
Recovery  Act  (RCRA)  of  1976,  as 
amended  to  protect  hxmian  health  and 
the  enviromnent.  The  standards 
specified  in  Section  3004(a)  include,  but 
are  not  limited  to,  the  following 
requirements: 

(1)  Maintaining  records  of  all 
hazardous  wastes  identified  or  listed 
under  this  title  which  are  treated, 
stored,  or  disposed  of,  *   *  *  and  the 
manner  in  which  such  wastes  were 
treated,  stored,  or  disposed  of; 


(3)  Treatment,  storage  or  disposal  of 
all  such  waste  received  by  the  facility 
pursuant  to  such  operating  methods, 
techniques,  and  practices  as  may  be 
satisfactory  to  the  Administrator; 

(4)  Hie  location,  design,  and 
construction  of  such  hazardous  waste 
treatment,  disposal,  or  storage  facilities; 

(5)  Contingency  plans  for  effective 
action  to  minimize  unanticipated 
damage  from  any  treatment,  storage,  or 
disposal  of  any  such  hazardous  waste; 
and 

(6)  The  maintenance  or  operation  of 
such  facihties  and  requiring  such 
additional  quaUfications  as  to 
ownership,  continuity  of  operation, 
training  for  personnel,  and  financial 
responsibiUty  as  may  be  necessary  or 
desirable. 

The  regulations  implementing  these 
requirements  are  published  in  the  Code 
of  Federal  Regulations  (CFR)  Title  40. 
Parts  261,  264,  265,  and  266.  Subpart  F. 
The  collection  of  this  information 
enables  EPA  to  properly  determine 
whether  owners/operators  or  hazardous 
waste  treatment,  storage,  and  disposal 
facihties  meet  the  requirements  of 
Section  3004(a)  of  RCRA. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  fisted 
in  40  CFR  Part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  Notice 
required  under  5  CFR  1320.8(d). 
soliciting  comments  on  this  collection 
of  information  was  published  on  4/4/96 
(61FR15066);  1  comment  was  received. 

Burden  Statement:  The  annual  pubfic 
reporting  and  recordkeeping  burden  for 
the  General  Hazardous  Waste  Facility 
Standards  collection  of  information  is 
estimated  to  average  331  hours  per 
response,  and  the  annual  public 
reporting  and  recordkeeping  burden  for 
the  Hazardous  Waste  Specific  Unit 
Requirements,  and  Special  Waste 
Processes  and  Types  is  estimated  to 
average  for: 

Subpart  J— 20  houis  per  response 
Subpart  K — 155  hoiu^  per  response 
Subpart  L — 19  hours  per  response 
Subpart  M — 2  hours  per  response 
Subpart  N — 85  hours  per  response 
Subpart  O — 233  hours  per  response 
Subpart  P — 0  hours  per  response 
Subpart  Q — 0  hours  per  response 
Subpart  X — 8  hours  per  response 
Subpart  W — 40  hours  per  response 
Subpart  AA — 815  hours  per  response 
Subpart  BB — 95  hours  per  response 
Subpart  DD — 61  hours  per  response 
Part  266 — Specific  Hazardous  Waste 

Recovery /Recycling  Facilities — 4 

hours  per  response 
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Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate;  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions:  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  ipplicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  |o  a  collection  of 
information:  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  <jr  otherwise 
disclose  the  information. 

For  the  General  Hazardous  Waste 
Facility  Stakdards 


OfGce  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for 
EPA,  725  17th  Street.  NW.. 
Washington,  DC  20503 
Dated:  August  29, 1996. 

JoMphRatier, 

Director,  Regulatory  Infonnatioa  Division. 

[FR  Doc.  9&-22657  Filed  9-04-96;  8:45  ami 

■mjNO  coo«  two  go  p 


Respondents/ Affected  Entities: 

Hazardous  waste  treatment,  storage 

and  dispoeal  facihties. 
Estimated  Numljer  of  Respondents: 

5772 
Frequency  of  Response:  1 
Estimated  Total  Annual  Hour  Burden: 

1.927,553  hours. 
Estimated  Total  Annualized  Cost 

Burden:  $79,246,198 

For  the  Hazardous  Waste  Specific  Unit 
Requirements,  and  Special  Waste 
Processes  and  Types: 

Respondents/ Affected  Entities: 

Hazardous  waste  treatment,  storage, 

and  disposal  facilities 
Estimated  Number  of  Respondents: 

6658 
Frequency  of  Response:  1 
Estimated  Tdtal  Annual  Hour  Burden: 

368,543  hdiirs 
Estimated  Total  Annualized  Cost 

Burden;  $119.081 .484 

Send  comitents  on  the  Agency's  need 
for  this  infonnation,  the  accvu^cy  of  the 
provided  bunien  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
(In  any  correspondence,  please  refer  to 
EPA  ICR  No.  1571.05  and  OMB  Control 
No.  2050-Oiao  when  referring  to  the 
General  Hazardous  Waste  FaciUty 
Standards;  and  EPA  ICR  No.  1572.04 
and  OMB  No.  2050-0050  when  referring 
to  Hazardous  Waste  Specific  Unit 
Requirements,  and  Special  Waste 
Processes  and  Types.) 
Ms.  Sandy  Fanner,  U.S.  Environmental 
Protection  Agency,  OPPE  Regulatory 
Informatioq  Division  (2137),  401  M 
Street.  SW.^  Washington.  DC  20460 
and 


[FRL-560S-S] 

Draft  Gukteftc*  for  th«  Implamentation 
of  EPA'a  Radiation  Protaction 
Standarda  for  Managamant  and 
Storaga  of  Radioactiva  Wasta  at  tha 
Waate  laolation  Pliot  Plant  f 'WIPP 
Subpart  A  Quidanca") 

AQENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  availability. 


SUMMARY:  Pursuant  to  the  1992  Waste 
Isolation  Pilot  Plant  Land  Withdrawal 
Act  (LWA),  Public  Law  102-579.  EPA  is 
required  to  determine,  on  a  biennial 
basis,  whether  the  Waste  Isolation  Pilot 
Plant  (WIPP)  comphes  with  40  CFR  Part 
191,  Subpart  A,  the  standards  for 
management  and  storage  of  radioactive 
waste.  EPA  is  developing  guidance  for 
the  implementation  of  the  generally 
applicable  standards  of  Subpart  A  at  the 
Wn*P  to  evaluate  the  facility's 
ccunpliance  with  radiation  dose  Umits  to 
the  public  during  the  receipt  and 
emplacement  of  waste  in  the  disposal 
system,  and  associated  activities.  EPA  is 
hereby  announcing  that  draft  guidance, 
known  as  the  WIPP  Subpart  A 
Guidance,  is  available  for  pubUc 
comment.  The  EPA  will  fiiUy  consider 
timely  public  comments  in  revising  the 
guidance  document. 
DATES:  Comments  in  response  to  today's 
document  must  be  received  by  October 
7, 1996. 

ADDRESSES:  Copies  of  the  draft  WIPP 
Subpart  A  Guidance  are  available  to  the 
pubhc  by  calling  EPA's  WIPP 
Information  Line  at  1-800-33 1-WIPP. 
Copies  of  the  draft  WIPP  Subpart  A 
Guidance  and  supporting  materials  are 
also  available  for  review  at  EPA's  Office 
of  Radiation  and  Indoor  Air  located  at 
501  3rd  Street,  N.W.,  Washington,  D.C. 
20001;  and  at  the  following  addresses  in 
New  Mexico  where  EPA  maintains 
pubhc  information  files  for  the 
guidance:  (1)  Government  Publications 
Department  of  the  Zimmerman  Library 
of  the  University  of  New  Mexico  in 
Albuquerque,  New  Mexico  (open  from 
8:00  a.m.  to  9:00  p.m.  on  Monday 
through  Thursday,  8:00  a.m.  to  5:00 
p.m.  on  Friday.  9:00  a.m.  to  5:00  p.m. 


on  Saturday,  and  1:00  p.m.  to  9:00  p.m. 
on  Sunday);  (2)  The  Fogelson  Library  of 
the  College  of  Santa  Fe,  located  at  1600 
St.  Michael's  Drive,  Santa  Fe,  New 
Mexico  (open  from  8:00  a.m.  to  12:00 
midnight  on  Monday  through  Thursday, 
8:00  ajn.  to  5:00  p.m.  on  Friday,  9:00 
a.m.  to  5.00  p.m.  on  Saturday,  and  1:00 
p.m.  to  9:00  p.m.  on  Sunday);  and  (3) 
The  Municipal  Library  of  Carlsbad,  New 
Mexico,  located  at  101  South  Halegueno 
(open  fit)m  10:00  a.m.  to  9:00  p.m.  on 
Monday  through  Thursday,  10:00  a.m. 
to  6:00  p.m.  on  Friday  and  Satiurday, 
and  1:00  p.m.  to  5:00  p.m.  on  Sunday). 
Citizens  wishing  to  review  these 
materials  should  request  to  see  the  EPA 
"WIPP  Subpart  A  Guidance  File." 

Comments  on  the  draft  WIPP  Subpart 
A  Guidance  should  be  submitted  in  ' 
duplicate  to:  Betsy  Forinash,  U.S. 
Environmental  Protection  Agency, 
Office  of  Radiation  and  Indoor  Air 
(6602]),  401  M  Stiwt,  S.W..  Washington. 
DC.  20460;  (202)  233-9310. 
FOR  FURTHER  INFORMATION  CONTACT: 
Betsy  Forinash,  U.S.  Environmental 
Protection  Agency,  Office  of  Radiation 
and  bdoor  Air  (6602J),  401  M  Street, 
S.W.,  Washington.  D.C  20460;  (202) 
233-9310. 

SUPPt.EMENTARV  INFORMATION:  The  draft 
guidance  docimient  pertains  to  the 
requirements  estabUshed  in  the  WIPP 
LWA  and  the  federal  regulations  at  40 
CFR  Part  191,  Subpart  A.  The  document 
does  not  establish  new  binding 
requirements  but  will  guide  EPA's 
implementation  of  40  CFR  Part  191, 
Subpart  A  at  die  WIPP.  Subpart  A  is  a 
generally  applicable  radiation 
protection  standard  that  limits  radiation 
doses  to  the  pubhc  from  management  of 
transuranic  radioactive  waste  at 
disposal  facilities  operated  by  the 
Department  of  Energy  (DOE).  The  DOE 
is  proposing  to  use  the  WIPP,  located  in 
Eddy  County,  New  Mexico,  as  a  deep 
geologic  repository  for  the  disposal  of 
transuranic  radioactive  waste  generated 
by  nuclear  defense  activities.  The 
Subpart  A  regulations  apply  to  activities 
associated  with  receiving  and  emplacing 
the  waste  in  the  disposal  system. 
(Limitations  on  radiation  doses  which 
may  occur  after  closure  of  the  disposal 
system  are  separately  addressed  by 
EPA's  disposal  regulations  at  Subparts  B 
and  C  of  40  CFR  Part  191.  and  by  WIPP 
coraphance  criteria  at  40  CFR  Part  194.) 
The  WIPP  LWA  requires  EPA  to 
determine,  on  a  biennial  basis,  whether 
WIPP  comphes  with  Subpart  A  of  40 
CFR  Part  191.  EPA  may  also  conduct 
this  determination  at  any  other  time.  If 
EPA  determines  that  the  WIPP  does  not 
comply  with  the  Subpart  A  dose 
standards  at  any  time  after  emplacement 
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of  waste  has  begirn,  the  WIPP  LWA 
requires  the  DOE  to  submit  a  remedial 
plan  to  EPA.  '..■,.>'*»• 

This  guidance  describes  the 
application  of  Subpart  A  to  activities 
associated  with  the  25-  to  30-year  period 
during  which  packaged  waste  would 
arrive  at  the  above  ground  portion  of  the 
WIPP,  be  unloaded  and  prepared  for 
emplacement  in  the  undergroimd 
repository,  and  ultimately  lowered 
down  a  mechanical  hoist  and  emplaced 
in  the  mined-out  repository,  if  the  WIPP 
is  approved  for  use  as  a  disposal  system. 
Ehuing  this  period,  the  annual  doses 
from  radiation  received  by  members  of 
the  general  public  must  not  exceed  the 
limits  specified  by  Subpart  A.  The  WIPP 
Subpart  A  Guidance  interprets  Subpart 
A  for  the  WIPP  and  provides  the 
Agency's  recommendations  for  methods 
used  to  demonstrate  and  document 
compliance  with  the  standards.  The 
guidance  also  describes  information 
DOE  should  report  to  EPA  for  the 
Agency's  evaluation  of  the  WIPP's 
compliance  with  the  Subpart  A  dose 
limits. 

By  today's  action,  the  EPA  is  inviting 
the  public  to  conunent  on  the  WIPP 
Subpart  A  Guidance,  available  in  draft 
at  the  addresses  identified  above,  by 
submitting  written  comments  for  EPA's 
consideration.  EPA  requests  comments 
on  all  aspects  of  the  draft  guidance  for 
the  implementation  of  40  CFR  Part  191, 
Subpart  A  for  the  WIPP. 

The  draft  WIPP  Subpart  A  Guidance 
will  be  revised  and  made  available  to 
the  public.  Revised  guidance  is 
expected  to  be  made  available  in  fall 
1996.  The  draft  guidance  interprets  40 
CFR  Part  191,  Subpart  A.  The  guidance 
does  not  establish  a  new  standard  and 
does  not  establish  binding  rights  or 
duties,  but  will  be  a  non-binding  guide 
for  EPA's  evaluation  of  the  WIPP's 
compliance  with  Subpart  A.  Because  it 
is  a  non-binding,  interpretive  document, 
the  WIPP  Subpart  A  Guidance  is  not 
subject  to  the  notice-and-comment 
rulemaking  requirements  of  the 
Administrative  Procedures  Act,  5  U.S.C. 
553.  Thus,  EPA  does  not  plan  to  provide 
written  responses  to  the  public 
comments  submitted.  Nevertheless,  EPA 
will  fully  consider  public  comments  in 
developing  the  WIPP  Subpart  A 
Guidance. 

Dated:  August  28, 1996. 
Richard  Wilson. 

Acting  Assistant  Administrator,  Office  of  Air 
and  Radiation. 

|FR  Doc.  96-22651  Filed  9^04-96;  8:45  ami 
BHJJNO  COOe  6660-SO-P 


[FRL-5604-^ 

Meeting  of  the  Ozone  Transport 
Commission  for  the  Northeast  United 
States 

AGENCY:  Environmental  Protection 

Agency. 

action:  Notice  of  meeting. 

summary:  The  United  States 
Environmental  Protection  Agency  is 
announcing  its  Fall  meeting  of  the 
Ozone  Transport  Conunission  to  be  held 
on  October  8, 1996. 

This  meeting  is  for  the  Ozone 
Transport  Commission  to  deal  with 
appropriate  matters  within  the  transport 
region,  as  provided  for  under  the  Clean 
Air  Act  Amendments  of  1990.  This 
meeting  is  not  subject  to  the  provisions 
of  the  Federal  Advisory  Committee  Act, 
Public  Law  92-463,  as  amended. 
DATES:  The  meeting  will  be  held  on 
October  8, 1996  from  10:00  a.m.  to  4:00 
p.m. 

PLACE:  The  meeting  will  be  held  at:  The 
Sheraton  Inn  Plymouth,  180  Water 
Street,  Plymouth,  MA  02360,  (508)  747- 
4900. 

FOR  FURTHER  INFORMATION  CONTACT: 
EPA:  Susan  Studlien,  Region  I,  U.S. 
Environmental  Protection  Agency,  John 
F.  Kennedy  Federal  Building,  Boston, 
MA  02203,  (617)  565-3800. 
THE  STATE  CONTACT:  Host  Agency:  Sonia 
Hamel,  Executive  Office  of 
Environmental  Affairs,  100  Cambridge 
Street,  Boston,  MA  02202,  (617)  727- 
9800,  ext.  244. 

FOR  DOCUMENTS  AND  PRESS  INQUIRIES 
CONTACT:  Stephanie  A.  Cooper,  Ozone 
Transport  CommissicHi,  444  North 
Capitol  Street,  N.W.,  Suite  638, 
Washington,  DC  20001,  (202)  508-3840, 
e-mail:  ozone@sso.org. 
SUPPLEMENTARY  INFORMATX)N:  The  Clean 
Air  Act  Amendments  of  1990  contain  at 
Section  184  provisions  for  the  "Control 
of  Interstate  Ozone  Air  Pollution." 
Section  184(a)  establishes  an  ozone 
transport  region  comprised  of  the  States 
of  Connecticut,  Delaware,  Maine, 
Maryland,  Massachusetts,  New 
Hampshire,  New  Jersey,  New  York, 
Pennsylvania,  Rhode  Island,  Vermont, 
parts  of  Virginia  and  the  District  of 
Coliunbia. 

The  Assistant  Administrator  for  Air 
and  Radiation  of  the  Environmental 
Protection  Agency  convened  the  first 
meeting  of  the  commission  in  New  York 
City  on  May  7, 1991.  The  purpose  of  the 
Transport  Commission  is  to  deal  with 
appropriate  matters  within  the  transport 
region. 

The  purpose  of  this  notice  is  to 
aimounce  that  this  Commission  will 


meet  on  October  8, 1996.  The  meeting 
will  be  held  at  the  address  noted  earlier 
in  this  notice. 

Section  176A(b)(2)  of  the  Clean  Air 
Act  Amendments  of  1990  sp)ecifie8  that 
the  meetings  of  Transport  Commissions 
are  not  subject  to  the  provisions  of  the 
Federal  Advisory  Committee  Act.  This 
meeting  will  be  open  to  the  public  as 
space  permits. 
TYPE  OF  MEETING:  Open. 
AGENDA:  Copies  of  die  final  agenda  will 
be  available  from  Stephanie  Cooper  of 
the  OTC  office  (202)  508-3840  (or  by  e- 
mail:  ozone©sso.org)  on  Tuesday, 
October  1, 1996.  The  purpose  of  this 
meeting  is  to  review  air  quality  needs 
within  the  Northeast  and  Mid-Atlantic 
States,  including  reduction  of  motor 
vehicle  and  stationary  source  air 
pollution.  The  OTC  is  also  expected  to 
address  issues  related  to  the  transport  of 
ozone  into  its  region,  and  to  discuss 
market-based  programs  to  reduce 
pollutants  that  cause  ozone. 

Dated:  August  27, 1996. 
John  DeVilUn, 

Regional  Administrator,  EPA  Region  I. 
(FR  Doc.  96-22643  Filed  9-»-96;  8:45  am) 
BlUJNQCOOe  6S«0-aO-P 


OFHCE  OF  SCIENCE  AND 
TECHNOLOGY  POLICY 

Meeting  of  the  President's  Committee 
of  Advisors  on  Science  and 
Technology 

ACTION:  Notice  of  meeting. 


SUMMARY:  This  notice  sets  forth  the 
schedule  and  summary  agenda  for  a 
meeting  of  the  President's  Committee  of 
Advisors  on  Science  and  Technology 
(PCAST),  and  describes  the  functions  of 
the  Committee.  Notice  of  this  meeting  is 
required  under  the  Federal  Advisory 
Committee  Act. 

DATES  AND  PLACE:  September  26-27, 
1996.  The  Hay-Adams  Hotel,  The  John 
Hay  Room,  First  Floor,  16th  and  H 
Streets,  NW,  Washington,  DC  20006. 
TYPE  OF  MEETING:  Open. 
PROPOSED  SCHEDULE  AND  AGENDA:  The 
PCAST  will  meet  in  open  session  on 
Thursday,  September  26, 1996,  at 
approximately  9:30  AM  to  discuss  the 
work  of  various  PCAST  panels.  This 
session  will  end  at  approximately  12:00 
Noon.  The  Committee  will  reconvene  in 
open  session  at  approximately  2:00  PM 
to  discuss  current  activities  of  the 
National  Science  and  Technology 
Council  (NSTC),  and  to  review  the 
university-government  partnership.  This 
session  will  end  at  approximately  5:00 
PM. 
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The  Committee  will  meet  again  in 
open  session  on  Friday,  September  27. 
1996,  at  approximately  9:30  AM,  to 
discuss  science  and  technology  policies 
of  national  importance  and  future 
PCAST  actiTities.  This  sessicm  will  end 
at  approximetely  12.00  Noon. 

Any  of  th«  morning  or  afternoon 
sessions  may  be  interrupted  for  the 
PCAST  to  gather  at  the  White  House  to 
meet  with  tbe  President  and/or  Vice 
President  ofthe  United  States. 
FOR  FURTHER  INFORMATION:  For 
information  regarding  time,  place,  and 
agenda,  please  call  Jeanie  Hall,  at  (202) 
456-6100,  prior  to  3:00  PM  on  Friday. 
September  20, 1996.  Other  questions 
may  be  directed  to  Angela  Phillips  Diaz. 
Executive  Secretary  of  PCAST,  or 
Elizabeth  M.  Gunn,  Senior  Policy 
Analyst  for  PCAST.  at  (202)  456-6100. 
Please  note  that  public  seating  for  this 
meeting  is  liniteid,  and  is  available  on 
a  first-come,  first-served  basis. 
SUPPt^MBITARy  MFORMATXM:  The 
President's  Committee  of  Advisors  on 
Science  and  Technology  was 
established  on  November  23, 1993,  by 
Executive  Order  12882,  as  amended, 
and  continued  through  September  30. 
1997.  by  Executive  Order  12974.  The 
purpose  of  PCAST  is  to  advise  the 
President  on  matters  of  national 
importance  that  have  significant  science 
and  technology  content,  and  to  assist 
the  President^  National  Science  and 
Technology  Council  in  securing  private 
sector  participation  in  its  activities.  The 
Committee  members  are  distinguished 
individuals  appointed  by  the  President 
from  non-Federal  sectors.  The  PCAST  is 
co-chaired  by  John  H.  Gibbons, 
Assistant  to  the  President  for  Science 
and  Tachnolqgy,  and  John  Young, 
former  President  and  CEO  of  Hewlett- 
Packard  Company. 

Dated:  August  29, 1996. 
BarlMra  Ann  Ftrpuon, 
Assistant  Director  for  Budget  and 
Administration,  Office  of  Science  and 
Technology  Policy. 
[FR  Doc  96-22471  Filed  9  4  06;  8:45  am] 

aiLUNQ  cow  317f-»1-P 


FEDERAL  COMMUNICATIONS 
COMMBSION 

I  n       Notice  of  Public  infonnation 
I  r       Collections  Submitted  to  OMB  for 
Review  and  Approvai 

August  29, 199a 

SUMMARY:  The  Federal  Communications, 
as  part  of  its  continuing  effort  to  reduce 
paperwork  bulden  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on  the 


following  proposed  and/or  continuing 
infonnation  collections,  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  An  agency  may  not 
conduct  or  sponsor  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  number.  No 
person  shall  be  subject  to  any  penalty 
for  failing  to  comply  with  a  collection 
of  information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commissicm.  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commissions 
burden  estimates;  (c)  ways  to  enhance 
the  quality.  utiHty.  and  clarity  ofthe 
infonnation  collected  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
infonnation  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
0ATE8:  Written  comments  shoidd  be 
submitted  on  or  before  October  7, 1996. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to 
Dorothy  Conway.  Federal 
Communications.  Room  234. 1919  M 
St..  N.W..  Washington,  DC  20554  or  via 
internet  to  dconway^cc.gov  and 
Timothy  Fain.  OMB  Desk  Officer,  10236 
NEOB  725  17th  Street.  N.W., 
Washington.  DC  20503  or 

fain t6al.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  infonnation  or  copies  ofthe 
infonnation  collections  contact  Dorothy 
Conway  at  202-418-0217  or  via  internet 
at  dconway®fcc.gov. 
SUPPLEMENTARY  INFORMATION:  This 
collection  of  information  was  .not 
submitted  to  OMB  as  part  of  an  NPRM 
since  it  was  developed  as  a  result  of 
comments  received  in  WT  95-56  . 

OKfB  Approval  Number:  New 
Collection. 

Title:  Section  95.1015  Disclosure 
Policies. 

fonn  No:  N/A. 

Type  of  Review:  New  Collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  3. 

Estimated  Time  Per  Response:  1  hour. 

Total  Annual  Rurden:  3  hours. 

Estimated  Costs  Per  Respondent:  0. 

Needs  and  Uses:  This  collection  of 
infonnation  is  made  necessary  by  the 


amendments  ofthe  Commission's  Rules 
regarding  the  Low  Power  Radio  and 
Automated  Maritime 
Telecommunications  System  (AMTS) 
operations  in  the  216-217  MHz  band. 
The  reporting  requirement  is  necessary 
to  ensure  that  television  stations  that 
may  be  affected  by  harmful  interference 
fiom  AMTS  operations  are  notified.  The 
information  will  be  used  by 
Commission  staff  and  affected  television 
stations  in  order  to  be  aware  of  the 
location  of  potential  harmful 
interference  from  AMTS  operations. 

Federal  Communications  Commission 

WilliaBi  F.  Caton, 

Acting  Secretary. 

(FR  Doc.  96-22700  Filed  0  4  06;  8:45  ami 
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[CC  Docket  No.  9»-45;  DA  M-1432] 

Federal-State  Joint  Board  on  Universal 
Service 

AQBICY:  Federal  Communications 
Commission. 

ACTION:  Notice. 


SUMMARY:  On  August  27. 1996  the 
Federal  Communications  Commission 
released  a  public  notice,  as  required  by 
law.  to  announce  a  meeting  of  the 
Federal-State  Joint  Board  on  September 
13, 1996.  The  purpose  ofthe  notice  is 
to  inform  the  general  pubUc  of  a 
meeting  that  will  be  held  by  the  Federal- 
State  Joint  Board  on  universal  service. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Clark.  Universal  Service  Branch, 
Accounting  and  Audits  Division. 
Common  Carrier  Bureau,  at  (202)  530- 
6024. 

SUPPLEMENTARY  INFOMMTION:  The 
Federal-State  Joint  Board  in  CC  Docket 
No.  96-45  will  hold  an  Open  Meeting 
on  Friday,  September  13, 1996  at  9:00 
a.m..  in  Room  856  at  1919  M  Street. 
N.W..  Washington.  D.C  At  the  meeting, 
the  Federal-State  Joint  Board  will  hear 
from  a  panel  of  experts  addressing 
universal  service  issues  set  forth  in 
Section  254  of  the  Telecommunications 
Act. 

Federal  Communications  Commission. 

Mary  Beth  Richards, 

Deputy  Bureau  Chief  Common  Carrier 
Bureau, 

(FR  Doc.  96-22535  Filed  »-4-96:  8:45  am] 
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[Report  No.  2150] 

Petitions  for  Reconsideration  of  Action 
in  Rulemaldng  Proceedings 

August  30. 1996. 

Petitions  for  reconsideration  have 
been  filed  in  the  Commission's 
rulemaking  proceedmgs  listed  in  this 
Public  Notice  and  published  pursuant  to 
47  CFR  Section  1.429(e).  The  full  text  of 
these  documents  are  available  for 
viewing  and  copying  in  Room  239, 1919 
M  Street,  N.W.,  Washington,  D.C.  or 
may  be  purchased  from  the 
Commission's  copy  contractor,  ITS,  Inc. 
(202)  857-3800.  Oppositions  to  these 
petitions  must  be  filed  by  September  20, 
1996.  See  Section  1.4(b)(1)  of  the 
Commission's  rules  (47  CFR  1.4(b)(1)). 
Replies  to  an  opposition  must  be  filed 
writhin  10  days  after  the  time  for  filing 
oppositions  has  expired. 

Subject:  Amendment  of  Section 
73.202(b).  Table  of  Allotments,  FM 
Broadcast  Stations.  (Moncks  Comer. 
Kiawah  Island  and  Sampit,  SC)  (MM 
Docket  No.  94-70.  RM-8474,  RM-8706). 

Number  of  Petition  Filed:  1. 

Subject:  Amendment  of  Section 
73.202(b),  Table  of  Allotments,  FM 
Broadcast  Stations.  (Chester,  Shasta 
Lake  City,  Altiu-as,  McCloud  and 
Weaverville,  CA)  (MM  Docket  No.  94- 
76.  MM  Docket  No.  94-77,  RM-8470. 
RM-8477,  RM-8523,  RM-8524). 

Number  of  Petition  Filed:  1. 

Subject:  Amendment  of  Section 
73.202(b),  Table  of  Allotments,  FM 
Broadcast  Stations.  (Shingletovvm,  CA) 
(MM  Docket  No.  95-51,  RM-6591). 

Number  of  Petition  Filed:  1. 

Subject:  Amendment  of  Part  95  of  the 
Commission's  Rules  to  Allow 
Interactive  Video  and  Data  Service 
Licensees  to  Provide  Mobile  Service  to 
Subscribers.  (WT  Docket  No.  95-47)*. 

Number  of  Petitions  Filed:  3. 

•This  Public  Notice  includes  the  petition 
filed  by  William  J.  Franklin  on  behalf  of  ITV. 
Inc  and  IVDS  Affiliates,  LC.  A  previous 
Public  Notice,  Report  No.  2146,  was  released 
on  August  7. 1996  and  published  in  the 
Federal  Register  on  August  14. 1996,  listed 
only  two  petitions  filed  on  July  25, 1996.  We 
are  therefore  placing  all  three  peUtions  on 
public  notice  at  this  time. 

Subject:  Bell  Operating  Company 
Provision  of  Out-of-Region  Interstate, 
Interexchange  Services.  (CC  Docket  No. 
96-21). 

Number  of  Petition  Filed:  1. 

Subject:  Order  to  Show  Cause  Why 
the  License  for  Station  KOJC(FM),  Cedar 
Rapids,  Iowa  Should  Not  Be  Revoked. 
(MM  Docket  No.  96-47). 

Number  of  Petition  Filed:  1. 


Federal  Communications  Commission. 
William  F.  Caton, 
Acting  Secretary. 
|FR  Doc.  96-22534  Filed  9-4-96;  8:45  am] 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Statement  of  Policy  on  the  Use  of 
Offering  Circulars 

AGENCY:  Federal  Deposit  Insurance 

Corporation  (FDIC). 

action:  Revision  of  Statement  of  PoUcy. 

SUMMARY:  The  FDIC  i's  revising  its 
Statement  of  Policy  Regarding  Use  of 
Offering  Circulars  in  Connection  with 
Public  Distribution  of  Bank  Securities. 
The  revision  updates  the  informational 
standards  for  the  public  distribution  of 
bank  seciuities  by  insured  state 
nonmember  banks,  clarifies  the  meaning 
of  certain  standards,  and  provides 
references  for  bank  management  and 
counsel  for  mutual-to-stock  conversions, 
public  distribution  of  securities  and 
private  placements.  The  FDIC  Board  of 
Directors  believe*  that  the  statement  of 
policy  enhances  public  confidence  in 
the  banking  system  by  providing  for  full 
disclosure  in  offering  circulars. 
EFFECTIVE  DATE:  September  5, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  H.  Pierce,  Section  Chief,  (202/ 
898-8902)  or  Mary  S.  Frank,  Senior 
Financial  Analyst,  (202/898-8903). 
Division  of  Supervision;  Gerald 
Gervino,  Senior  Attorney,  (202/898- 
3723),  Legal  Division. 

SUPPLEMENTARY  INFORMATION: 

I.  Current  Statement 

The  current  statement  of  policy  was 
adopted  by  the  FDIC's  Board  of 
Directors  in  July  1979.  The  poHcy 
discusses  the  antifi^ud  provisions  of  the 
securities  laws  and  contains  a  brief 
statement  of  the  information  that  should 
be  furnished  when  a  state  nonmember 
bank  offers  and  sells  equity  or  debt 
securities  in  a  public  offering. 

n.  Need  for  Revisicm 

The  offer  and  sale  of  securities  issued 
by  financial  institutions  are  subject  to 
the  antifraud  provisions  of  the  federal 
securities  laws.  These  antifi^ud 
provisions  presume  certain  common 
disclosure  standards  on  the  banking 
industry.  The  standards  and  needs  of 
the  industry  have  evolved  in  the  17 
years  since  the  FDIC  Board  of  Directors 
issued  the  initial  statement  of  policy. 
These  revisions  represent  an  update  and 
clarification  of  the  standards  deUneated 


in  the  initial  statement  of  policy  and  are 
expected  to  enhance  capital  formation. 

m.  Modificatioiis 

The  primary  changes  to  the  original 
statement  of  policy  pertain  to  mutual-to- 
stock  conversions  and  sales  of  the 
bank's  securities  on  bank  premises.  The 
revisions  reflect  the  FDIC's  expanded 
review  responsibility  with  respect-to 
mutual-to-stock  conversions  and  also 
the  need  to  enhance  disclosures  in 
response  to  changes  in  the  securities 
markets. 

Other  areas  of  change  pertain  to 
limitations  on  advertising  activity, 
minimum  requirements  for  subscription 
order  forms,  and  references  to 
regulations  of  the  Office  of  Thrift 
Supervision  and  the  Securities 
Exchange  Commission  in  particular 
circumstances.  The  statement  of  policy 
no  longer  refers  to  the  Securities 
Offering  Disclosure  Rules  (12  CFR  part 
16)  of  the  Comptroller  of  the  Currency 
because  part  16  has  been  cross- 
referenced  to  the  regulations  of  the 
Securities  and  Exchange  Commission 
since  April  1995.  The  list  of  essential 
items  of  disclosure  is  also  revised. 

Additional  guidance  in  the  areas  of 
disclosure  and  advertising,  suitability 
and  sales  practices,  as  well  as  setting 
and  circumstances  relating  to  sales 
activities  on  the  premises  of  a 
depository  institution  is  provided  by  the 
"Interagency  Statement  on  Retail  Sales 
of  Nondeposit  Investment  Products". 
Portions  of  that  statement  may  be 
applicable  when  a  bank  sells  or 
distributes  securities  as  part  of  the 
capital  formation  process. 

IV.  Approach 

The  revised  statement  of  policy  does 
not  impose  a  filing  requirement, 
although  the  FDIC  will  continue  to 
review  offering  circulars  used  in 
connection  with  mutual-to-stock 
conversions  and  deposit  insurance 
applications.  This  approach  provides 
flexibility  to  small  banks  and  allows  the 
banks  to  incorporate  disclosure  material 
prepared  for  other  purposes,  including 
state  securities  requirements,  in  offering 
circulars.  The  statement  of  policy  allows 
for  informal  consultation  with  the  staff 
in  the  Registration  and  Disclosure 
Section.  This  method  of  review  has 
proven  beneficial  to  small  banks  over 
the  past  few  years. 

V.  The  Statement  of  Policy 

The  text  of  the  statement  of  policy 
follows: 
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Statement  of  Policy  Regarding  Use  of 
Ofiering  Qixulars  in  Connection  With 
Public  Distribution  of  Bank  Securities 

This  statement  of  policy  concerns  the 
use  of  offering  circulars  in  connection 
with  the  public  distribution  of  bank 
securities  ^y  insured  state  nonmember 
banks.  Th4  FDIC  is  issuing  this 
statement  In  view  of  its  statutory  duties 
relating  to  capital  adequacy,  the  safety 
and  soundness  of  insured  banks,  and  its 
review  responsibilities  with  respect  to 
mutual-to-ttock  conversions  of  FDIG- 
regulated  financial  institutions.  The 
statement  of  policy  also  is  intended  to 
protect  instu«d  state  nonmember  banks 
against  the^risk  of  serious  capital  loss  or 
litigation  tkat  could  result  if  bank 
securities  are  sold  in  violation  of  the 
antiiraud  provisions  of  the  federal 
seouities  lews.' 

The  issuance  of  securities  by  banks  is 
subject  to  the  anUfraud  provisions  of  the 
federal  secvities  laws  which  require 
full  and  ad^uate  disclosure  of  material 
focts.2  It  is  the  FDIC's  goal  to  have  banks 
comply  with  the  anUfraud  provisions  of 
the  federal  securities  laws  in  a  maimer 
which  meets  the  needs  of  investors, 
depositors  and  issuers.  It  is  the 
responsibility  of  bank  management  and 
the  promoters  of  a  bank  in  organization 
to  understand  these  requirements  and 
utilize  an  o^ering  circular  in 
aporopriata  situations.' 

m  view  of  the  FDIC's  statutory  duty 
to  determine  capital  adequacy  when 
passing  upqn  an  appUcation  for  federal 
deposit  insitrance.  the  FDIC  reviews 
whether  public  investors  have  been 
provided  suHicient  disclosure  of 
material  facjts  by  an  insured  state 
nonmembef  bank  in  organization.  The 
FDIC  also  reviews  any  offering  circular 


'  The  FDIC  iCcognizes  the  efforts  of  certain  states 
in  regulating  tlie  offering  of  securities  by  insured 
state  nonmember  banlcs  and  encourages  the 
adoption  of  reflilations  and  review  procedures  at 
the  state  levelfliowever.  because  of  a  lack  of 
uniformity  among  all  sutes.  FDIC  considers  the 
adoption  of  thi$  statement  of  policy  which  will 
apply  to  all  insiired  state  nonmember  banks 
appropriate. 

'  Section  17(fc)  of  the  Securities  Act  af  1933  (15 
U.S.C  77q(a))  ^d  rule  lOb-5  (17  CFR  240.10b-5) 
of  the  Securities  Act  of  1933  ("SEC")  promulgated 
under  section  i)D(b)  of  the  Securitites  Exchange  Act 
of  1934  (15  US  C  78j(b)). 

'  SEC  rule  IC  b-5  (17  CFR  240.10b-5)  makes  it 
unlawful  in  coiinection  with  the  offer  or  sale  of  a 
security: 

(a)  To  emplo^  any  device,  scheme,  or  artifice  to 
defraud. 

(b)  To  make  a  ny  untrue  statement  of  a  material 
fact  or  omit  to  s  late  a  material  fact  necessary  in 
order  to  make  tl  le  statements  made,  in  the  light  of 
the  circumstanc  es  under  which  they  were  made, 

or 


not  misleading 

(c)  To  engage 

business  which 


m  any  act.  practice,  or  course  of 
operates  or  would  operate  as  a 

fraud  or  deceit  i  ipon  any  person,  in  connection  with 

the  purchase  or  sale  of  any  security. 


used  by  a  bank  operating  under  an 
administrative  order,  or  used  in  a 
mutual-to-stock  conversion  as  part  of 
the  apphcation  process. 

The  FDIC  believes  that  every  insured 
state  nonmember  bank  or  bank  in 
organization  pubHcly  offering  its 
securities,  including  offerings  under 
preemptive  rights,  should  use  an 
offering  circular. 

(1)  The  offering  circular  should 
include  the  following  statements  in 
capital  letters  printed  in  boldfaced  type: 

THESE  SECURITIES  ARE  NOT  DEPOSITS. 
THESE  SECURITIES  ARE  NOT  INSURED  BY 
THE  FDIC  OR  ANY  OTHER  AGENCY.  AND 
ARE  SUBJECT  TO  INVESTMENT  RISK, 
INCLUDING  THE  POSSIBLE  LOSS  OF 
PRINQPAL 

THESE  SK:URmE5  HAVE  NOT  BEEN 
APPROVED  OR  DISAPPROVED  BY  THE 
FEDERAL  DEPOSIT  INSURANCE 
CORPORATION  NOR  HAS  THE  FEDERAL 
DEPOSIT  INSURANCE  CORPORATION 
PASSED  ON  THE  ADEQUACY  OR 
ACCURACY  OF  THIS  OFFERING 
QRCULAR.  ANY  REPRESENTATION  TO 
THE  CONTRARY  IS  UNLAWFUL. 

(2)  The  offering  circular  should 
indicate  in  capital  letters  and  boldfaced 
type,  if  debt  securities  are  offered: 

THESE  OBLIGATIONS  ARE 
SUBORDINATE  TO  THE  CLAIMS  OF 
DEPOSITORS  AND  OTHER  CREDITORS  AS 
MORE  FULLY  DESCRIBED  IN  THE 
OFFERING  CIRCULAR. 

(3)  The  offering  circular  should 
identify  the  offeror  and  principal 
business  address;  state  the  title,  number, 
aggregate  dollar  amount  and  per  unit 
price  of  seciuities  offered;  describe  the 
subscription  rights  and  limitations,  risk 
factors,  business  of  the  offeror,  use  of 
proceeds  and  capital  structtue, 
management  and  principal 
shareholders,  compensation  and 
business  transactions,  material  features 
of  the  seciuities  offered,  dividend 
poUcy,  the  plan  of  distribution,  and 
legal  or  administrative  proceedings; 
provide  selected  financial  data  for  each 
of  the  last  five  fiscal  years  and  interim 
periods,  and  a  management's  discussion 
and  analysis  of  the  results  of  operation 
for  at  least  the  past  two  years  and  the 
interim  periods;  and  present 
comparative  financial  statements, 
footnotes  and  schedules  of  the  bank. 

The  fiinancial  statements,  footnotes 
and  schedules  for  each  fiscal  year  and 
interim  period  presented  should  be  at 
least  as  inclusive  as  that  required  by  the 
annual  disclosure  statement  for  insured 
state  nonmember  banks  (12  CFR  part 
350).  Banks  that  have  an  annual  audit  of 
financial  statements  by  an  independent 
pubUc  accountant,  which  the  FDIC 
strongly  encourages,  should  include  the 
audited  financial  statements  in  the 


offering  circular.  Banks  are  encouraged 
to  include  an  introductory  "plain 
Enghsh"  summary  of  the  essential 
information  contained  in  the  offering 
circular,  along  with  a  profile  of  the 
terms  of  the  offer  and  the  telephone 
number  of  the  principal  executive  office 
of  the  bank. 

Banks  in  organization  should  disclose 
the  expected  relationship  that  the 
institution  will  have  with  each 
promoter,  organizer,  proposed  director 
and  executive  officer,  including 
compensation,  business  transactions, 
and  stock  option  or  award  plans.  A 
balance  sheet  and  statement  of 
organizational  and  pre-operating 
expenses,  a  pro  forma  capitalization 
table  and  a  business  plan  should  be 
provided  as  of  the  latest  practicable  date 
for  the  bank  in  organization. 

(4)  The  offering  circular  should  be 
accompanied  by  a  subscription  order 
form  that  states  the  maximum 
subscription  price  per  share  of  capital 
stock,  the  maximum  and  minimum 
number  of  shares  that  may  be  purchased 
pursuant  to  subscription  rights,  the  time 
period  within  which  the  subscription 
rights  must  be  exercised,  any 
withdrawal  rights,  any  required  method 
of  payment,  and  the  escrow 
arrangements.  The  subscription  order 
form  should  provide  specifically 
designated  blank  spaces  for  dating  and 
signing.  The  order  form  should  contain 
an  acknowledgement  by  the  subscriber 
that  he  or  she  received  an  offering 
circular  prior  to  signing. 

Sales  of  securities  issued  by  insured 
state  nonmember  banks  should  be 
conducted  in  a  segregated  area  of  the 
depository  institutions'  offices, 
whenever  possible.  Offers  and  sales 
should  be  conducted  by  authorized 
I}ersonnel,  excluding  tellers,  in  places 
where  deposits  are  not  ordinarily 
received.  An  insured  depository 
institution  should  obtain  a  signed  and 
dated  certification  fit)m  the  purchaser 
confirming  that  the  purchaser  has  read 
and  understands  the  disclosures  set  out 
in  paragraphs  (1)  and  (2)  above.  The 
certification  should  contain  a  separate 
place  where  a  purchaser  should 
indicate,  by  initialing  or  by  comparable 
method,  that  the  purchaser  is  aware  of 
the  absence  of  deposit  insurance 
covering  the  securities  being  sold.* 
Any  written  advertisement,  letter, 
announcement,  film,  radio,  or  television 
broadcast  which  refers  to  a  present  or 
proposed  public  offiering  of  securities 
covered  by  this  Statement  of  Policy 


'Sales  of  securities  on  bank  premises  are  also 
subject  to  the  guidance  contained  in  the 
"Interagency  Statement  on  Retail  Sales  of 
Nondeposit  Investment  Products"  dated  February 
15.  1994. 
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should  contain:  (a)  A  statement  that  the 
announcement  is  neither  an  offer  to  sell 
nor  a  solicitation  of  an  offer  to  buy  any 
of  the  seciuities  and  that  the  offer  may 
be  made  only  by  an  offering  circular,  (b) 
the  names  and  addresses  of  the  bank 
and  the  lead  underwriter,  (c)  the  title  of 
the  seauity,  the  dollar  amount  and  the 
number  of  securities  being  offered,  and 
the  per  unit  offering  price  to  the  public, 
(d)  instructions  for  obtaining  an  offering 
circular  and  (e)  a  statement  that  the 
securities  are  neither  insured  nor 
approved  by  the  FDIC. 

The  FDIC  uses  the  Office  of  Thrift 
Supervision's  conversion  regulations  as 
a  frame  of  reference  in  reviewing  the 
form  and  content  of  offering  circulars 
used  in  connection  with  mutual-to-stock 
conversions.  Banks  utiUzing  an  offering 
circular  in  connection  with  a  mutual-to- 
stock  conversion  should  consult  12  CFR 
563b.  102  (Form  OC— Offering  Circular). 

The  disclosure  goals  of  this  statement 
of  policy  will  be  met  if: 

(A)  The  offer  and  sale  satisfy  the 
information  and  disclosure 
requirements  of  SEC  Regulation  A — 
Conditional  Small  Issues  Exemption  (17 
CFR  part  230),  or  Regulation  S-B  (Small 
Business  Issuers)  (17  CFR  part  228),  or 

(B)  The  seciuities  are  offered  and  sold 
in  a  transaction  that  satisfies  the 
requirements  of  SEC  Regulation  D  (17 
CFR  230.501-230.506),  relating  to 
private  offers  and/or  sales  to  accredited 
investors,  or 

(C)  The  secxuities  are  offered  and  sold 
in  a  transaction  that  satisfies  the 
informational  requirements  of  SEC  Rule 
701(17  CFR  230.701)  for  certain 
employee  benefit  plans,  or 

(D)  The  seouities  are  offered  and  sold 
in  a  transaction  that  satisfies  the 
information  and  disclosure 
requirements  of  OTS's  part  563g — 
Secxmties  Offerings  (12  CFR  563g). 

Inasmuch  as  the  statement  of  policy 
does  not  impose  the  burden  of  filing  and 
awaiting  regulatory  approval,  and 
allows  for  certain  flexibility,  the  FDIC 
believes  it  will  be  beneficial  to  small 
banks. 

Banks  or  their  legal  counsel  may 
contact  the  FDIC's  Registration  and 
Disclosure  Section,  Division  of 
Supervision,  for  a  copy  of  Suggested 
Form  and  Content  for  Offering  Circular 
(Existing  Bank)  or  Suggested  Form  and 
Content  for  Offering  Circular  (Bank  in 
Organization).  The  address  is 
Registration  and  Disclosure  Section, 
Division  of  Supervision,  550  17th  Street, 
N.W.,  Washington,  D.C.  20429.  (202) 
898-8902. 

By  order  of  the  Board  of  Directors,  dated 
at  Washington,  DC.  this  13th  day  of  August, 
1996. 


Federal  Deposit  Insurance  Corporation. 

Jerry  L.  Langley, 

Executive  Secretary. 

IFR  Doc  96-22622  Filed  0  4  06;  8:45  am) 
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FEDERAL  ELECTION  COMMISSION 
Sunshine  Act  Meeting 

agency:  Federal  Election  Commission. 

DATE  AND  TIME:  Tuesday,  September  10, 
1996  at  10:00  a.m. 

PUkCE:  999  E  Street,  N.W.,  Washington. 
D.C. 

STATUS:  This  meeting  will  be  closed  to 
the  public. 

rTEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  U.S.C. 

S437g. 
Audits  conducted  pursuant  to  2  U.S.C. 

§  437g.  §  438(b),  and  Title  26,  U.S.C. 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration 
Internal  personnel  rules  and  procedures  or 

matters  affecting  a  particular  employee 

DATE  AND  TIME:  Thiu«day,  September  12, 
1996  at  10:00  a.m. 

PLACE:  999  E  Street,  N.W.  Washington, 
DC  (Ninth  floor). 

STATUS:  This  meeting  will  be  open  the 
public. 

ITEMS  TO  BE  DISCUSSED: 
Correction  and  Approval  of  Minutes 
Advisory  Opinion  1996-25:  Stanley  M. 

Brand  on  behalf  of  Seaferers  Political 

Activity  Donation  ("SPAD") 
Advisory  Opinion  1996-34:  Susan  Wenger, 

Treasurer,  Thomberry  for  U.S.  Congress 

Committee 
Advisory  Opinion  1996-36:  Robert  F.  Bauer 

on  behalf  of  the  Honorable  Martin  Frost, 

Sheila  Jackson  Lee,  Ken  Bentsen,  Gene 

Green,  and  Eddie  Bemice  Johnson 
Advisory  Opinion  1996-37:  Kindra  L 

Hefoer,  Director,  Brady  for  Congress 

Committee 
Clinton/Gore  '96  Primary  Committee,  Inc. — 

Request  to  Suspend  Public  Funds  (LRA 

#485) 
Administrative  Matters 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Ron  Harris,  Press  Officer, 

Telephone:  (202)  219-4155. 

Delores  Hardy, 

Administrative  Assistant. 

[FR  Doc.  96-22841  Filed  9-3-96;  3:11  pml 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1133-DR1 

Iowa;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Iowa  (FEMA- 
1133-DR),  dated  August  21, 1996,  and 
related  determinations. 
EFFECTIVE  DATE:  August  21, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell.  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
August  21, 1996,  the  President  declared 
a  major  disaster  under  the  authority  of 
the  Robert  T.  Stafford  Disaster  ReUef 
and  Emergency  Assistance  Act  (42 
U.S.C.  5121  et  seq.),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Iowa,  resulting 
from  severe  storms  and  flooding  on  June  15- 
30, 1996,  is  of  sufficient  severity  and 
magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance  Act 
("the  Stafford  Act").  1,  therefore,  declare  that 
such  a  major  disaster  exists  in  the  State  of 
Iowa. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  exi}enses. 

You  are  authorized  to  provide  Public 
Assistance  and  Hazard  Mitigation  in  the 
designated  areas.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
or  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facihty  and  PubUc  Housing 
Assistance,  42  U.S.C.  5153,>shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  imder  Executive  Order  12148, 1 
hereby  appjoint  Eric  Jenkins  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Iowa  to  have  been 
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affected  adversely  by  this  declared 
major  disaster: 

The  Counties  of  Audubon,  Boone. 
Cherokee,  Crf  %«rfbrd,  Hamilton,  Hardin, 
Harrison,  Ida,  Monona,  Plymouth. 
Pottawattamie.  Sac,  Shelby,  Story  and 
Woodbury  for  Public  Assistance  and  Hazard 
Mitigation. 

(Catalog  of  Fqderal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

fames  L.  Witt 

Director. 

(FR  Doc.  96-i2672  Filed  9-4-96;  8:45  am] 

■UMQ  COOf  •n»^»-p 


[FEMA-1132^R] 

West  Virginia;  Major  Disaster  and 
Related  Determinations 

AGENCY:  Fecferal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  West  Virginia 
(FEMA-113a-DR),  dated  August  14, 
1996.  and  related  determinations. 
EFFECTIVE  DATE:  August  14, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Diitoctorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPtEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
August  14,  l$96.  the  President  declared 
a  major  disaster  under  the  authority  of 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  (42 
U.S.C.  5121  at  seq.).  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  ol  the  State  of  West  Virginia, 
resulting  from  heavy  rains,  high  winds, 
flooding  and  sBdes  on  July  18-31, 1996,  is 
of  sufficient  severity  and  magnitude  to 
warrant  a  major  disaster  declaration  under 
the  Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  ("the  Stafldrd 
Act").  I,  therefore,  declare  that  such  a  major 
disaster  exists  in  the  State  of  VVest  Virginia. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  tdministrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance,  Public  Assistance,  and  Hazard 
Mitigation  in  the  designated  areas.  Consistent 
with  the  requirement  that  Federal  assistance 
be  supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
or  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  FacilitT  and  Public  Housing 


Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  imder  Executive  Order  12148. 1 
hereby  appoint  Robert  J.  Gimter  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  FedeiBl  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  West  Virginia  to 
have  been  affected  adversely  by  this 
declared  major  disaster: 

Barbour.  Braxton,  Qay.  Gilmer, 
Monongalia,  Nicholas,  Randolph,  and 
Webster  Counties  for  Individual  Assistance, 
Public  Assistance  and  Hazard  Mitigation; 
and, 

Cabell  and  Upshur  Counties  for  Individual 
Assistance  and  Hazard  Mitigation  only. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 
Jamea  L.  Witt. 
Director. 
[FR  Doc  96-22671  Filed  94  06;  8:45  am] 


FEDERAL  MARmiME  COMMISSION 

Ocean  Freight  Forwarder  License 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington.  D.C.  20573. 

United  Shipping  Agent.  Inc.,  15  Penn 
Plaza.  Suite  107,  New  York.  NY 
10001, 

Officers:  Mohamed  Abouelmaati. 
President;  Blanche  Yarkish,  Vice 
President 

J  F  Hillebrand  USA  West  Coast  Inc.,  621 
West  Spain  Street,  Sonoma,  CA 
95476 

Officers:  Christophe  Bernard, 
President;  Jo  Garces  Ruzicka. 
Secretary 

Dated:  August  29, 1996. 
Joseph  C  Polkiiig, 
Secretary. 
(FR  Doc.  96-22528  Filed  9  4  06;  8:45  am] 

WLUNO  CODE  STSO-OI-M 


FEDERAL  RESERVE  SYSTEM 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 
Governors  of  the  Federal  Reserve 
System. 

TIME  AND  date:  11:00  a.m.,  Monday, 
September  9, 1996. 
PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21gt  Streets, 
N.W.,  Washington.  D.C.  20551. 
STATtJS:  Closed. 

MATTERS  TO  BE  C0N8I0ERED: 

1.  Federal  Reserve  Bank  and  Branch  director 

appointments. 

2.  Personnel  actions  (appointments, 

promotions,  assignments,  reassignments, 
and  salary  actions)  involving  individual 
Federal  Reserve  System  employees. 

3.  Any  items  carried  forward  from  a 

previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  August  30, 1996. 
WiilumW.WilcB. 
Secretary  of  the  Board. 
[FR  Doc.  96-22739  Filed  8-30-96;  4:42  pm] 
aiuMO  cooc  ttio-01-p 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 


[Announcement  705] 

Grants  for  Injury  Control  Research 
Centers;  Notice  of  Avallabiilty  Of 
Funds  for  Fiscal  Year  1997 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  that  grant 
applications  are  being  accepted  for 
Injury  Control  Research  Centers  (ICRCs). 
CDC  is  committed  to  achieving  the 
health  promotion  and  disease 
prevention  objectives  of  "Healthy 
People  2000,"  a  national  activity  to 
reduce  morbidity  and  mortality  and 
improve  the  quality  of  life.  This 
aimouncement  is  related  to  the  priority 
areas  of  Violent  and  Abusive  Behavior 
and  Unintentional  Injuries.  For  ordering 
a  copy  of  "Healthy  People  2000,"  see 
the  Section  Where  to  Obtain  Additional 
Information. 
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Authority 

This  program  is  authorized  under 
Sections  301  and  391-394A  of  the 
Public  Health  Service  Act  (42  U.S.C.  241 
and  280b-280b-3).  Program  regulations 
are  set  forth  in  42  CFR  Part  52. 

Smoke-Free  Workplace 

CDC  strongly  encourages  all  grant 
recipients  to  provide  a  smoke-free 
workplace  and  to  promote  the  nonuse  of 
all  tobacco  products,  and  Public  Law 
103-227,  the  Pro-children  Act  of  1994, 
prohibits  smoking  in  certain  fadUties 
that  receive  Federal  funds  in  which 
education,  library,  day  care,  health  care, 
and  early  childhood  development 
services  are  provided  to  children. 

Eligible  Applicants 

Eligible  applicants  are  limited  to 
organizations  in  Region  1  (Connecticut, 
Massachusetts,  Maine,  New  Hampshire, 
Rhode  Isluid,  Vermont),  Region  2  (New 
Jersey,  New  York,  Puerto  Rico,  Virgin 
Islands),  Region  5  (Illinois,  Indiana, 
Michigan,  Minnesota.  Ohio,  Wisconsin) 
and  Region  6  (Louisiana,  New  Mexico, 
Oklahoma,  Texas,  Arkansas).  This  will 
enable  funding  for  ICRCs  in  regions 
which  do  not  have  funded  centers  or 
have  re-competing  centers.  Presently, 
there  are  existing  funded  centers  in 
Regions  3, 4,  7,  8,  9  and  10  who  are 
eligible  for  supplemental  funding. 

Eligible  applicants  include  all 
nonprofit  and  for-profit  organizations  in 
Regions  1,  2,  5  and  6.  Thus,  universities, 
colleges,  research  institutions,  hospitals, 
other  public  and  private  organizations. 
State  and  local  health  departments,  and 
small,  minority  and/or  women-owned 
businesses  are  eligible  for  these  grants. 
Applicants  from  non-academic 
institutions  should  provide  evidence  of 
a  collaborative  relationship  with  an 
academic  institution.  Current  recipients 
of  CDC  injury  control  research  center 
grants  and  injury  control  research 
program  project  grants  are  eligible  to 
apply  for  continued  support. 

Availability  of  Funds 

Approximately  $750,000  is  expected 
to  be  available  in  fiscal  year  (FY)  1997 
to  fund  one  new  or  re-competing  center 
project.  It  is  expected  that  the  award 
will  begin  on  or  around  August  1, 1997, 
and  will  be  made  for  a  12-month  budget 
period,  not  to  exceed  a  project  period  of 
three  years.  Funding  estimates  may  VEiry 
and  are  subject  to  change.  Continuation 
awards  within  the  project  period  will  be 
made  on  the  basis  of  satisfactory 
progress  and  the  availability  of  funds. 

New  center  grant  awards  will  not 
exceed  $500,000  per  year  (total  of  direct 
and  indirect  costs]  with  a  project  period 
not  to  exceed  three  years.  Depending  on 


availability  of  funds,  re-competing 
center  awards  may  range  from  $750,000 
to  $1,500,000  per  year  [toted  of  direct 
and  indirect  costs)  with  a  project  period 
not  to  exceed  five  years.  The  range  of 
support  provided  is  dependent  upon  the 
degree  of  comprehensiveness  of  the 
center  in  addressing  the  phases  of  injury 
control  (i.e.,  Prevention,  Acute  Care, 
and  Rehabilitation)  as  determined  by 
the  Injury  Research  Grants  Review 
Committee  (IRGRC). 

Incremental  levels  within  this  range 
for  successfully  re-competing  ICRCs  will 
be  determined  as  follows: 
Base  funding  (included  in  figures 

below)— Up  to  $750,000 
One  phase  IQIC  (addresses  one  of  the 

three  phases  of  injury  control) — ^Up  to 

$1,000,000 
Two  phase  ICRC  (addresses  two  of  the 

three  phases  of  injury  control) — Up  to 

$1,250,000 
Comprehensive  ICRC  (addresses  all 

three  phases  of  injury  control) — Up  to 

$1,500,000 

Subject  to  program  needs  and  the 
availability  of  funds,  supplemental 
awards  to  expand/enhance  existing 
projects,  to  add  a  new  phase(s)  to  an 
existing  ICRC  grant,  or  to  add 
biomechanics  project(s)  that  support 
phases  may  be  made  for  up  to  $250,000 
per  year. 

Purpose 

The  piuposes  of  this  program  are: 

A.  To  support  injury  prevention  and 
control  research  on  priority  issues  as 
deUneated  in:  Healthy  People  2000;  ' 
Injury  Control  in  the  1990's:  A  National 
Plan  for  Action;  Injury  in  America; 
Injury  Prevention:  Meeting  the 
Challenge;  and  Cost  of  Injury:  A  Report 
to  the  Congress.  Information  on  these 
reports  may  be  obtained  from  the 
individuals  listed  in  the  section  Where 
to  Obtain  Additional  Information: 

B.  To  support  ICRCs  which  represent 
CDC's  largest  national  extramural 
investment  in  injiuy  control  research 
and  training,  intervention  development, 
and  evaluation; 

C.  To  integrate  collectively,  in  the 
context  of  a  national  program,  the 
disciplines  of  engineering, 
epidemiology,  medicine,  biostatistics, 
public  health,  law  and  criminal  justice, 
and  behavioral  and  social  sciences  in 
order  to  prevent  and  control  injuries 
more  "effectively; 

D.  To  identify  and  evaluate  current 
and  new  interventions  for  the 
prevention  and  control  of  injtuies; 

E.  To  bring  the  knowledge  and 
expertise  of  ICRCs  to  bear  on  the 
development  and  improvement  of 
effective  public  and  private  sector 


programs  for  injury  prevention  and 
control;  and 

F.  To  facilitate  injury  control  efforts 
supported  by  various  governmental 
agencies  within  a  geographic  region. 

Program  Requirements 

The  following  are  applicant 
requirements: 

A.  Applicants  must  demonstrate  and 
apply  expertise  (as  defined  in  the 
Section  Background  and  Definitions  of 
the  program  announcement  included  in 
the  application  kit)  in  at  least  one  of  the 
three  phases  of  injury  control 
(prevention,  acute  care,  or 
rehabilitation)  as  a  core  component  of 
the  center.  The  second  and/ or  third 
phases  do  not  have  to  be  supported  by 
core  funding  but  may  be  achieved 
through  collaborative  arrangements. 
Comprehensive  ICRCs  must  have  all 
three  phases  supported  by  core  funding. 

B.  Applicants  must  document  ongoing 
injury-related  research  projects  or 
control  activities  currently  supported  by 
other  sources  of  funding. 

C.  Applicants  must  provide  a  director 
(Principal  Investigator)  who  has  specific 
authority  and  responsibility  to  carry  out 
the  project.  The  director  must  report  to 
an  appropriate  institutional  official,  e.g., 
dean  of  a  school,  vice  president  of  a 
university,  or  commissioner  of  health. 
The  director  must  have  no  less  than  30 
percent  effort  devoted  solely  to  this 
project  with  an  anticipated  range  of  30 
to  50  percent. 

D.  Applicants  must  demonstrate 
experience  in  successfully  conducting, 
evaluating,  and  publishing  injury 
research  and/or  designing, 
implementing,  and  evaluating  injury 
control  programs. 

E.  Applicants  must  provide  evidence 
of  working  relationships  with  outside 
agencies  and  other  entities  which  will 
allow  for  implementation  of  any 
proposed  intervention  activities. 

F.  Applicants  must  provide  evidence 
of  involvement  of  specialists  or  experts 
in  medicine,  engineering,  epidemiology, 
law  and  criminal  justice,  behavioral  and 
social  sciences,  biostatistics,  and/or 
public  health  as  needed  to  complete  the 
plans  of  the  center.  These  are 
considered  the  discipHnes  and  fields  for 
ICRCs.  An  ICRC  is  encouraged  to 
involve  biomechanicists  in  its  research. 
This,  again,  may  be  achieved  through 
collaborative  relationships  as  it  is  no 
longer  a  requirement  that  all  ICRCs  have 
biomechanical  engineering  expertise. 

G.  Apphcants  must  have  an 
estabUshed  curricula  and  graduate 
training  programs  in  disciplines 
relevant  to  injury  control  (e.g., 
epidemiology,  biomechanics,  safety 
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engineering,  traffic  safety,  behavioral 
sciences,  or  economics). 

H.  Applicants  must  demonstrate  the 
ability  to  disseminate  injury  control 
research  findings,  translate  them  into 
interventions,  and  evaluate  their 
effectiveness. 

I.  Applicants  must  have  an 
established  relationship,  demonstrated 
by  letters  of  agreement,  with  injury 
prevention  and  control  programs  or 
injury  siuvaillance  programs  being 
carried  out  fai  the  State  or  region  in 
which  the  ICRC  is  located.  Cooperation 
with  private-sector  programs  is 
encouraged. 

Appticanls  should  have  an 
established  or  documented  planned 
relationship  with  organizations  or 
individual  leaders  in  communities 
where  injiules  occiir  at  high  rates,  e.g., 
minority  health  communities. 

Grant  funds  will  not  be  made 
available  to  support  the  provision  of 
direct  care.  Studies  may  be  supported 
which  evali^te  methods  of  care  and 
rehabilitation  for  potential  reductions  in 
injury  effects  and  costs.  Studies  can  be 
supported  which  identify  the  effect  on 
injury  outcomes  and  cost  of  systems  for 
pre-hospital,  hospital,  and  rehabilitative 
care  and  independent  living. 

Eligible  applicants  may  enter  into 
contracts,  including  consortia 
agreements  (as  set  forth  in  the  PHS 
Grants  Policy  Statement,  dated  April  1, 
1994),  as  necessary  to  meet  the 
requirements  of  the  program  and 
strengthen  tie  overall  application. 

Evaluation  Criteria 

Upon  receipt,  applications  will  be 
reviewed  by  CDC  staff  for  completeness 
and  res(>onsiveness  as  outlined  imder 
the  previous  heading  Program 
Requil%ments.  Incomplete  applications 
and  applications  that  are  not  responsive 
will  be  retxirped  to  the  applicant 
without  further  consideration. 

AppUcatians  which  are  complete  and 
responsive  nay  be  subjected  to  a 
preliminary  evaluation  by  a  peer  review 
group  to  detarmine  if  the  application  is 
of  sufGcient  technical  and  scientific 
merit  to  warrant  further  review  (triage). 
CDC  will  withdraw  from  further 
consideration  applications  judged  to  be 
noncompetitive  and  promptly  notify  the 
principal  investigator/program  director 
and  the  official  signing  for  the  applicant 
organization.  Those  applications  judged 
to  be  competitive  will  be  further 
evaluated  by  a  dual  review  process.  The 
primary  review  will  be  a  peer  evaluation 
by  the  Injury  Research  Grant  Review 
Committee/(|RGRC).  for  the  scientific     ' 
and  technical  merit  of  the  application. 
The  final  review  will  be  conducted  by 
the  CDC  Advjisory  Committee  for  Injury 


Prevention  and  Control  (ACffC).  which 
will  consider  the  results  of  the  peer 
review  together  %vith  ptrogram  need  and 
relevance.  Fimding  decisions  will  be 
made  by  the  Director,  National  Center 
for  Injury  Prevention  and  Control 
(NQPC),  based  on  merit  and  priority 
score  ranking  by  the  IRGRC.  program 
review  by  the  ACIPC,  and  the 
availabiUty  of  funds. 

A.  Review  by  the  Injury  i?esearc/i  Grants 
Review  Committee 

Peer  review  of  ICRC  grant 
applications  will  be  conducted  by  the 
IRGRC.  which  may  recommend  the 
application  for  further  consideration  or 
not  for  further  consideration.  As  a  part 
of  the  review  process  the  committee 
may  conduct  a  site  visit  to  the  applicant 
organization  for  re-competing  ICRCs. 
New  applicants  may  be  asked  to  travel 
to  CDC  for  a  meeting  with  the 
conunittee. 

Factora  to  be  considered  by  IRGRC 
include: 

1.  The  specific  aims  of  the 
application,  e.g.,  the  long-term 
objectives  and  intended 
acconplishments. 

2.  The  scientific  and  technical  merit 
of  the  overall  application,  including  the 
significance  and  originality  (e.g..  new 
topic,  new  method,  new  approach  in  a 
new  population,  or  advancing 
imderstanding  of  the  problem)  of  the 
proposed  research. 

3.  The  extent  to  which  the  evaluation 
plan  will  allow  for  the  measurement  of 
progress  toward  the  achievement  of 
stated  objectives. 

4.  Qualifications,  adequacy,  and 
appropriateness  of  personnel  to 
accomplish  the  proposed  activities. 

5.  The  soundness  of  the  proposed 
budget  in  terms  of  adequacy  of 
resources  and  their  allocation. 

6.  The  appropriateness  (e.g., 
responsiveness,  quality,  and  quantity)  of 
consultation,  technical  assistance,  and 
training  in  identifying,  implementing, 
and/or  evaluating  intervention/control 
measiues  that  will  be  provided  to  public 
and  private  agencies  and  institutions, 
with  emphasis  on  State  and  local  health 
departments,  as  evidenced  by  letters 
detailing  the  nature  and  extent  of  this 
commitment  and  collaboration.  Specific 
letters  of  support  or  imderstanding  from 
appropriate  governmental  bodies  must 
be  provided. 

7.  Evidence  of  other  public  and 
private  financial  support. 

8.  Details  of  progress  made  in  the 
application  if  the  applicant  is 
submitting  a  re-competing  application. 
Documented  examples  of  success 
include:  development  of  pilot  projects; 
completion  of  high  quality  research 


projects;  publication  of  findings  in  peer 
reviewed  scientific  and  technical 
journals;  number  of  professionals 
trained;  provision  of  consultation  and 
technical  assistance;  integration  of 
disciplines;  translation  of  research  into 
implementation;  impact  on  injury 
control  outcomes  including  legislation/ 
regtilation.  treatment,  and  behavior 
modification  interventions. 

B.  Review  by  CDC  Advisory  Committee 
for  Injury  Prevention  and  Control 
(ACIPC) 

Factors  to  be  considered  by  ACEPC 
include: 

1.  The  results  of  the  peer  review. 

2.  The  significance  of  the  proposed 
activities  as  they  relate  to  national 
program  priorities  and  the  achievement 
of  national  objectives. 

3.  National  and  programmatic  needs 
and  geographic  balance. 

4.  Overall  distribution  of  the  thematic 
focus  of  competing  applications;  the 
nationally  comprehensive  balance  of  the 
program  in  addressing  the  three  phases 
of  injtuy  control  (prevention,  acute  care, 
and  rehabihtation);  the  control  of  injuury 
among  populations  who  are  at  increased 
risk,  including  racial/ethnic  minority 
groups,  the  elderly  and  children;  the 
major  causes  of  intentional  and 
unintentional  injury;  and  the  major 
disciplines  of  injury  control  (such  as 
biomechanics  and  epidemiology). 

5.  Within  budgetary  considerations, 
the  ACIPC  will  establish  annual  funding 
levels  as  detailed  under  the  heading. 
Availability  of  Funds. 

C.  Applications  for  Supplemental 
Funding 

Existing  CDC  Injury  Centers  may 
submit  an  application  for  supplemental 
grant  awards  to  support  research  work 
or  activities.  Applications  should  be 
clearly  labeled  to  denote  their  status  as 
requesting  supplemental  funding 
support.  These  applications  will  be 
reviewed  by  the  IRGRC  and  the  ACIPC. 

D.  Continued  Funding 

Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  the  availability  of  funds  and  the 
following  criteria: 

1.  The  accomplishments  of  the 
current  budget  period  show  that  the 
applicant's  objectives  as  prescribed  in 
the  yearly  workplans  are  being  met; 

2.  The  objectives  for  the  new  budget 
period  are  realistic,  specific,  and 
measurable; 

3.  The  methods  described  will  clearly 
lead  to  achievement  of  these  objectives; 

4.  The  evaluation  plan  allows 
management  to  monitor  whether  the 
methods  are  effective  by  having  clearly 
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defined  process,  impact,  and  outcome 
objectives,  and  the  applicant 
demonstrates  progress  in  implementing 
the  evaluation  plan; 

5.  The  budget  request  is  clearly 
explained,  adequately  justified, 
reasonable,  and  consistent  with  the 
intended  use-of  grant  funds;  and 

6.  Progress  has  been  made  in 
developing  cooperative  and 
collaborative  relationships  with  injiuy 
sxirveillance  and  control  programs 
implemented  by  State  and  local 
governments  and  private  sector 
organizations. 

Funding- Preference 

Special  consideration  will  be  given  to 
re-competing  Injury  Control  Research 
Centers. 

Executive  Order  12372  Review 

This  program  is  not  subject  to  the 
Executive  Order  12372  review. 

Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirement. 

Catalog  of  Federal  Domestic  Assistance 
Numbo- 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  93.136. 

Other  Requirements 

A.  Human  Subjects 

If  the  proposed  project  involves 
research  on  human  subjects,  the 
applicant  must  comply  with  the 
Department  of  Health  and  Human 
Services  Regulations,  45  CFR  Part  46, 
regarding  the  protection  of  human 
subjects.  Assurance  must  be  provided  to 
demonstrate  that  the  project  will  be 
subject  to  initial  and  continuing  review 
by  an  appropriate  institutional  review 
committee.  The  applicant  will  be 
responsible  for  providing  assurance  in 
accordance  with  the  appropriate 
guidelines  and  forms  provided  in  the 
application  kit. 

B.  Animal  Subjects 

If  the  proposed  project  involves 
research  on  animal  subjects,  the 
applicant  must  comply  with  the  "PHS 
Policy  on  Hmnane  Care  and  Use  of 
Laboratory  Animals  by  Awardee 
Institutions."  An  applicant  organization 
proposing  to  use  vertebrate  animals  in 
PHS-supported  activities  must  file  an 
Animal  Welfare  Assurance  with  the 
Office  for  Protection  from  Research 
Risks  at  the  National  Institutes  of 
Health. 


C.  Women.  Racial  and  Ethnic  Minorities 

It  is  the  policy  of  the  Centers  for 
Disease  Control  and  Prevention  (CDC) 
and  the  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR)  to  ensure 
that  individuals  of  both  sexes  and  the 
various  racial  and  ethnic  groups  will  be 
included  in  CDC/ATSDR-supported 
research  projects  involving  hiunan 
subjects,  whenever  feasible  and 
appropriate.  Racial  and  ethnic  groups 
are  those  defined  in  OMB  Directive  No. 
15  and  include  American  Indian, 
Alaskan  Native,  Asian,  Pacific  Islander, 
Black  and  Hispanic.  Applicants  shall 
ensure  that  women,  racial  and  ethnic 
minority  populations  are  appropriately 
represented  in  applications  for  research 
involving  human  subjects.  Where  clear 
and  compelling  rationale  exist  that 
inclusion  is  inappropriate  or  not 
fiaasible,  this  situation  must  be 
explained  as. part  of  the  application.  In 
conducting  review  for  scientific  merit, 
review  groups  will  evaluate  proposed 
plans  for  inclusion  of  minorities  and 
both  sexes  as  part  of  the  scientific 
assessment. 

This  policy  does  not  apply  to  research 
studies  when  the  investigator  cannot 
control  the  race,  ethnicity  and/or  sex  of 
subjects.  Further  guidance  to  this  policy 
is  contained  in  the  Federal  Register, 
Vol.  60,  No.  179,  pages  47947-47951, 
and  dqted  Friday.  September  15, 1995. 

Application  Submission  and  Deadlines 

A.  Preapplication  Letter  of  Intent 

In  order  to  schedule  and  conduct  site 
visits  as  part  of  the  formal  review 
process,  potential  applicants  are 
encouraged  to  submit  a  nonbinding 
letter  of  intent  to  apply.  It  should  be 
postmarked  no  later  than  one  month 
prior  to  the  submission  deadline 
(October  6, 1996.  for  November  6, 1996, 
submission).  The  letter  should  be 
submitted  to  the  Grants  Management 
Specialist  whose  address  is  given  in 
Section  B,  below.  The  letter  should 
identify  the  relevant  aimouncement 
number  for  the  response,  name  the 
principal  investigator,  and  specify  the 
injury  control  theme  or  emphasis  of  the 
proposed  center  (e.g.,  acute  care, 
biomechanics,  epidemiology, 
prevention,  intentional  injury,  or 
rehabilitation).  The  letter  of  intent  does 
not  influence  review  or  funding 
decisions,  but  it  will  enable  CDC  to  plan 
the  review  more  efficiently. 

B.  Applications 

Applicants  should  use  Form  PHS-398 
(OMB  0925-0001)  and  adhere  to  the 
ERRATA  Instruction  Sheet  contained  in 
the  Grant  AppUcation  Kit.  The  narrative 
section  for  each  project  within  an  ICRC 


should  not  exceed  25  typewritten  pages. 
Refer  to  section  1.  page  6,  of  PHS-398 
instructions  for  font  type  and  size. 
Applications  not  adhering  to  these 
specifications  may  be  returned  to 
applicant. 

Applicants  must  submit  an  original 
and  five  copies  on  or  before  November 
6, 1996  to  Kathy  Raible,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Prooirement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE..  Room  300,  MS 
E-13,  Atlanta,  GA  30305. 

C.  Deadlines 

Applications  shall  be  considered  as 
meeting  the  deadline  above  if  they  are 
either: 

1.  Received  on  or  before  the  deadline 
date;  or 

2.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to    " 
the  peer  review  committee.  Applicants 
should  request  a  legibly  dated  U.S. 
Postal  Service  postmark  or  obtain  a 
legibly  dated  receipt  fix>m  a  commercial 
carrier  or  the  U.S.  Postal  Service.  Private 
metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing. 

Apphcations  which  do  qot  meet  the 
criteria  in  C.l.  or  C.2.  above  are 
considered  late  applications  ahd  will  be 
returned  to  the  applicant  \ 

Where  To  ObUin  Additional       \ 
Information  \ 

To  receive  additional  written      \ 
information  call  (404)332-4561.  Ybu 
will  be  asked  to  leave  your  name,    i, 
address,  and  phone  number  and  will 
need  to  refer  to  Announcement  705. 
You  will  receive  a  complete  program 
description,  information  on  appUtation 
procedures,  and  application  forms. 

If  you  have  questions  after  reviewing 
the  contents  of  all  documents,  business 
management  technical  assistance  may 
be  obtained  from  Kathy  Raible,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  For  Disease 
Control  and  Prevention  (COC),  255  East 
Paces  Ferry  Road.  NE.,  MS-E13, 
Atlanta,  GA  30305,  telephone  (404) 
842-6803.  Internet  address: 
kcr8@opspgo.  1  .em  .cdc.gov. 

Programmatic  technical  assistance 
may  be  obtained  from  Tom  VogiosDOger. 
Program  Manager,  Injiuy  Control 
Research  Centers,  National  Center  for 
Injury  Prevention  and  Control,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  4770  Buford  Highway,  MS-K58. 
Atlanta,  GA  30341-3724,  telephone 
(770)  488-4265.  Internet  address: 
tdvlScipcodl.em.cdcgov. 


46814 


Federal  Ragister  /  Vol.  61.  No.  173  /  Thursday,  September  5,  1996  /  Notices 


Please  rafer  to  Announcement  705 
when  requesting  information  and 
submitting  an  application. 

Potential  applicants  may  obtain  a 
copy  of  "Healthy  People  2000"  (Full 
RBpoTi:  Stock  No.  017-001-00474-0)  or 
"Healthy  People  2000"  (Summary 
Report:  Stock  No.  017-001-00473-1). 
referenced  in  the  Introduction,  through 
the  Superintendent  of  Docxmients. 
Government  Printing  Office, 
Washington.  DC  20402-9325.  telephone 
(202) 512-1800. 

Dated:  August  29. 1996. 

Arthur  C  Jackson, 

Associate  Divctorfor  Management  and 
Operations,  Centen  for  Disease  Control  and 
Prevention  (CDC). 

(FR  Doc.  9&-»22601  Filed  9  4  06:  8:45  am] 
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Food  and  Drug  Administration 
[Docket  Na  86F-02SS] 

QE  SilicooM;  Filing  of  Food  Additive 
Petition;  Amendment 

AOENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  No^ce. 

\ '■ 

SUKMIARY:  the  Food  and  Drug 
Administration  (FDA)  is  amending  the 
filing  notice  for  a  food  additive  petition 
filed  by  GE  Silicones  to  indicate  that  the 
petitioner  also  proposed  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  diallyl 
maleate  as  an  optional  polymerization 
inhibitor  and  dimethyl(methyl 
hydrogen)  polysiloxane  as  a  cross- 
linking  agent  for  vinyl-containing 
siloxanes  uced  in  coatings  on  paper  and 
paperboard  that  contact  food.  The 
agency  is  also  clarifying  that  the 
petitioner  proposed  to  expand  the  safe 
use  of  vinyl-containing  siloxanes  in 
coatings  that  contact  additional  food 
types  and  utider  additional  conditions 
of  use.  The  previous  filing  notice  stated 
that  the  petition  proposed  that  the  food 
additive  regulations  be  amended  to  list 
l-ethynyl-l*cyclohexanol  as  an  optional 
inhibitor  fot  vinyl-containing  siloxanes 
and  to  increase  to  200  parts  per  million 
(ppm)  the  l^vel  of  platinum  used  in  the 
manufiacturfe  of  the  additive. 
FOR  FURTHER  INFORMATMDW  COWTACT: 
Hortense  S.  Macon.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
216),  Food  and  Drug  Administration, 
200  C  St.  SW..  Washington,  DC  20204, 
202-418-3086. 

SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
September  25.  1995  (60  FR  49414),  FDA 
announced  that  a  food  additive  petition 


(FAP  5B4475)  had  been  filed  by  GE 
Silicones, 

c/o  700  13th  St.  NW.,  Washington,  DC 
20005,  proposing  to  amend  the  food 
additive  regulations  in  §  176.170 
Components  of  paper  and  paperboard 
in  contact  with  aqueous  and  fatty  foods 
(21  CFR  176.170)  to  provide  for  the  safe 
use  of  vinyl-containing  siloxanes  as  a 
component  of  coatings  for  paper  and 
paperboard  in  contact  with  fcxxi.  to 
provide  for  the  safe  use  of  1-ethynyl-l- 
cyclohexanol  as  an  optional  inhibitor 
(more  accurately  termed  a 
polymerization  inhibitor)  for  the 
additive,  and  to  increase  the  level  of 
platinum  catalyst  used  in  the 
manufacture  of  the  additive  to  200  ppm. 

Upon  further  review  of  the  petition, 
the  agency  notes  that  the  petitioner  also 
requested  the  use  of  diallyl  maleate  as 
an  optional  polymerization  inhibitor 
and  dimethyl(methylhydrogen) 
polysiloxane  as  a  cross-linking  agent  in 
the  manufacture  of  vinyl-containing 
siloxanes.  In  addition,  the  agency  would 
like  to  clarify  that  the  petitioner 
proposed  to  expand  the  safe  use  of 
coatings  with  vinyl-containing  siloxanes 
for  contact  with  additional  food  types 
and  under  additional  conditions  of  use. 
Therefore,  FDA  is  amending  the  filing 
notice  of  September  25, 1995,  to  state 
that  the  petitioner  requested  that  the 
food  additive  regulations  be  amended: 

(1)  To  provide  for  the  safe  use  of  diallyl 
maleate  and  1-ethynyl-l-cyclohexanol 
as  optional  polymerization  inhibitors 
and  dimethyUmethyl  hydrogen) 
polysiloxane  as  a  cross-linking  agent  in 
the  manufactiu^  of  vinyl-containing 
siloxanes  that  are  used  in  coatings  for 
paper  and  paperboard  that  contact  food; 

(2)  to  increase  the  level  of  the  platinum 
catalyst  used  in  the  manufacture  of 
vinyl-con tainingsiloxanes  to  200  ppm; 
and  (3)  to  expand  the  safe  use  of 
coatings  with  vinyl-containing  siloxanes 
for  contact  with  additional  food  types 
and  under  additional  conditions  of  use. 

Dated:  August  5, 1996. 
AlanM.  Rulis, 

Director.  Office  of  Premarket  Approval, 
Center  for  Food  Safety  and  Applied  Nutrition. 
IFR  Doc.  96-22693  Filed  9-4-96;  8:45  am] 
BiujNQ  cooe  4i«o-ei-f 


Open  Meeting  for  Ciinicai 
InvestigatorB,  Coordinators,  and 
institutionai  Review  Board  Personnel 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
open  educational  meeting  entitled 


"Current  Issues  in  Hiunan  Subject 
Protection:  An  FDA  Perspective."  This 
national  conference  will  present  a 
imique  opportunity  for  participants  to 
hear  about  issues  in  human  research 
subject  protections  bom  an  FDA 
perspective.  Current  regulatory  issues, 
historical  perspectives,  and  future 
directions  will  be  presented.  The 
meeting  will  be  chaired  by  Stuart  L. 
Nightingale,  Associate  Commissioner 
for  Health  Affairs,  and  Sharon  Smith 
Holston,  Deputy  Commissioner  for 
External  A^rs. 

DATES:  The  meeting  will  be  held  on 
Friday,  September  13, 1996,  from  7:30 
a.m.  to  4:15  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  National  Institutes  of  Health,  Bldg. 
45,  Natcher  Auditorium,  9000  Rockville 
Pike,  Bethesda,  MD.  There  will  be  no 
registration  fee,  however,  space  is 
limited.  Persons  will  be  registered  in  the 
order  in  which  registration  forms  are 
received.  Registration  information  can 
be  obtained  fit)m  the  FDA  Office  of 
Health  Affairs  FAX-back  line  at  800- 
993-0098,  document  number  24  or  fit)m 
the  contact  person  listed  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  information  concerning  the 
meeting  and  registration  forms:  Gary  L. 
Chadwick,  Office  of  Health  Affairs 
(HFY-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-1685. 

Dated:  August  29, 1996. 
William  B.  Sdiultz, 
Deputy  Commissioner  for  Policy. 
[FR  Doc.  96-22696  Filed  9-4-96;  8:45  am] 

BILUNO  COOC  41M-01-F 


Health  Care  Hnancing  Administration 
[Document  Identifien  HCFA-A-197] 

Agency  Information  Collection 
Activities:  Sulmiission  for  OMB 
Review;  Comment  Request 

AGENCY:  Health  Care  Financing 
Administration,  HHS. 

In  compliance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.),  the  Health  Care  Financing 
Administration  (HCFA),  Department  (rf 
Health  and  Human  Services,  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  the  following 
proposals  for  the  collection  of 
information.  Interested  persons  are 
invited  to  send  comments  regarding  the 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
any  of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
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(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
biutien. 

1.  HCFA-R-197  Type  of  Information 
Collection  Request:  New  collection; 
Title  of  Information  Collection: 
Maximizing  the  Effective  Use  of 
Telemedicine:  A  study  of  the  Effects, 
Cost  Effectiveness  and  UtiUzation 
Patterns  of  Consultations  via 
Telemedicine.";  Form  No.:  HCFA-R- 
197;  Use:  The  major  objective  of  this 
study  is  to  evaluate  the  medical  and  cost 
effectiveness  of  three  different 
categories  of  telemedicine  services; 
Frequency:  Other  (periodically); 
Affected  Public:  Individuals  and 
households,  Business  or  other  for  profit, 
not  for  profit  institutions;  Number  of 
Respondents:  1819;  Total  Annual 
Responses:  11,095;  Total  Annual  Hours: 
1.564. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms.  E-mail 
your  request,  including  your  address 
and  phone  number,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
within  30  days  of  this  notice  directly  to 
the  0MB  Desk  Officer  designated  at  the 
following  address:  OMB  Human 
Resources  and  Housing  Branch, 
Attention:  Allison  Eydt,  New  Executive 
Office  Building,  Room  10235, 
Washington,  D.C.  20503. 

Dated:  August  26, 1996. 
Edwin  |.  Glatzel, 

Director,  Management  Planning  and  Analysis 

Staff.  Office  of  Financial  and  Human 

Eesources,  Health  Care  Financing 

Administration. 

|FR  Doc.  96-22547  Filed  9-4-96;  8:45  am] 
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Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

AGENCY:  Health  Care  Financing 
Administration,  HHS. 

In  compliance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.),  the  Health  Care  Financing 
Administration  (HCFA),  Department  of 
Health  and  Hirnian  Services,  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  the  following 
proposals  for  the  collection  of 
information.  Interested  persons  are 
invited  to  send  comments  regarding  the 


biutien  estimate  or  any  other  asp>ect  of 
this  collection  of  information,  including 
any  of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  fimctions; 
(2)  the  accuracy  of  the  estimated 
biutlen;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

1.  Type  of  Information  Collection 
Request:  Reinstatement,  without  change, 
of  previously  approved  collection  for 
which  approval  has  expired;  Title  of 
Information  Collection:  Authorization 
Agreement  for  Electronic  Funds 
Transfer;  Form  No.:  HCFA-588;  Use: 
This  information  is  needed  to  allow 
providers  to  receive  funds  electronically 
in  their  bank;  Frequency:  On  occasion; 
Affected  Public:  Business  or  other  for 
profit,  not  for  profit  institutions; 
Number  of  Respondents:  78,550;  Total 
Annual  Responses:  78,550;  Total 
Annual  Hours:  9,819. 

2.  Type  of  Information  Collection 
Request:  Reinstatement,  without  change, 
of  previously  approved  collection  for 
which  approval  has  expired;  Title  of 
Information  Collection:  Application  for 
Health  Insurance  Under  Medicare  for 
Individuals  with  Chronic  Renal  Disease; 
Form  No.:  HCFA-43;  Use:  This  form  is 
used  as  a  standard  method  of  eliciting 
information  necessary  to  determine 
entitlement  to  Medicare  under  the  end 
stage  renal  disease  provision  of  the  law; 
Frequency:  On  occasion;  Affected 
Public:  Individuals  and  households. 
Federal  government;  Number  of 
Respondents:  80,000;  Total  Annual 
Responses:  80,000;  Total  Annual  Hours: 
34,400. 

3.  Type  of  Information  Collection 
Request:  Extension  of  a  ciurently 
approved  collection;  Title  of 
Information  Collection:  Clinical 
Laboratory  Improvement  Amendments 
Application  Form;  Form  No.:  HCFA- 
116;  t/se;  This  application  is  completed 
by  entities  performing  laboratory  testing 
on  human  specimens  for  health 
purposes;  Frequency:  Biennially; 
Affected  Public:  Business  or  other  for 
profit,  not  for  profit  institutions,  Federal 
government  and  State,  local  or  tribal 
governments;  Number  of  Respondents: 
16,000;  Total  Annual  Responses: 
16,000;  Total  Annual  Hours:  20,000. 

4.  Type  of  Information  Collection 
Request:  Reinstatement,  without  change, 
ofpreviously  approved  collection  for 
which  approval  has  expired;  Title  of 
Information  Collection:  Post  Laboratory 
Survey  Questionnaire — Surveyor;  Form 


No.:  HCFA-668A;  Use:  This  survey 
provides  the  siureyor  with  an 
opportunity  to  evaluate  the  siirvey 
process.  The  form  is  completed  in 
conjunction  with  the  HCFA  form  668B. 
This  information  will  help  HCFA 
evaluate  the  entire  siu^ey  process  from 
the  surveyor's  prospective;  Frequency: 
Biennially;  Affected  Public:  Business  or 
other  for  profit,  not  for  profit 
institutions.  Federal  government  and 
State,  local  or  tribal  governments; 
Number  of  Respondents:  1,560;  Total 
Annual  Responses:  1,560;  Total  Annual 
Hours:  390. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms,  E-mail 
your  request,  including  your  address 
and  phone  number,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
within  30  days  of  this  notice  directly  to 
the  OMB  Desk  Officer  designated  at  the 
following  address:  OMB  Human 
Resources  and  Housing  Branch, 
Attention:  Allison  Eydt,  New  Executive 
Office  Building,  Room  10235, 
Washington,  D.C.  20503. 

Dated:  August  27, 1996.     ' 
Ed%vui  J.  Glatzel, 

Director.  Management  Planning  and  Analysis 
Staff,  Office  of  Financial  and  Human 
Resources,  Health  Care  Financing 
Administration.  » 

(PR  Doc.  96-22548  Filed  9-4-96;  8:45  am) 

BILLING  CODE  4120-03-P 


Health  Resources  and  Services 
Administration  ■ 

Agency  Information  Collection 
Activities:  Proposed  Collection: 
Comment  Request 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Health  Resources  and  Services 
Administration  (HRSA)  will  publish 
periodic  summaries  of  proposed 
projects  being  developed  for  submission 
to  OMB  under  the  Paperwork  Reduction 
Act  of  1995.  To  request  more 
information  on  the  proposed  project  or 
to  obtain  a  copy  of  the  data  collection 
plans  and  instruments,  call  the  HRSA 
Reports  Clearance  Officer  on  (301)  443- 
1129. 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
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practical  utility;  (b)  the  acciiracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  efdiance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 


PropoMd  Proiect 

HRSA  Competing  Training  Grant 
Application.  Instructions  and  Related 
Regulations— (091 5-0060)— Extension 
and  Revision 

The  Health  Resources  and  Services 
Administration  uses  the  infcmnation  in 
the  application  to  determine  the 
eligibility  of  appHcants  for  awards,  to 
calculate  the  amount  of  each  award,  and 
to  judge  the  relative  merit  of 
applications.  This  is  a  request  for 
renewed  clearance  with  several  changes 
in  the  application  form.  The  form  will 


be  distributed  electronically  via  the 
Internet,  the  budget  will  be  negotiated 
for  all  years  of  the  project  period  based 
on  this  application,  and  program- 
specific  instructions  will  include  greater 
standardization  of  content  for  the 
project  summary  and  the  detailed 
description  of  the  project.  Regulations 
which  authorize  the  application  form 
and  other  reporting  requirements  for 
various  programs  are  cleared  in  this 
package.  No  changes  were  made  to  the 
regulations. 

The  estimated  annual  application 
biu^en  is  as  follows: 


Type  of  collection 


BssR  Application  

Statutory  R«quirements*  ... 


Nunnber  of  re- 
spondents 


1768 
1121 


Number  of  re- 
sponses per 
respondents 


Average  burden 
resportse 


61.25 
106 


Total  burden 
hours 


108,351 
117.705 


•In  1992.  a  law  was  passed  which  required  applicants  for  selected  grant  programs  to  provide  specified  data  in  the  grant  application. 

The  buraen  for  the  regulatory 
requirements  included  in  this  package 
are  as  follows: 


Type  of  requirement 


Reportng  Requirements  ., 
Disclosure  Requirements 


Numt)er  of  re- 
spondents 


28 
148 


Number  of  re- 
sponses per 
respondents 


1.4 
1.4 


Average  burden 

response 

(hours) 


1 
3.3 


Total  burden 

hours 


39 


Type  of  requirements 


Recordkeeping 


Number  of 
recordkeepers 


17 


Hours  per  rec- 

ordkeeperper 

year  (hours) 


10 


Total  burden 
hours 


170 


The  total  burden  for  these  activities  is 
226,934  hours. 

Send  comments  to  Patricia  Royston, 
HRSA  Reports  Clearance  Officer,  Room 
14-36.  Parklawn  Building,  5600  Fishers 
Lane,  Rockville,  MD  20857.  Written 
comments  should  be  received  within  60 
days  of  thii  notice. 

Dated:  August  29. 1996. 

|.  Henry  Moiites, 

Associate  Aiministrotor  for  Policy 
Coordinatiop. 

[FR  Doc.  96-22605  Filed  9-4-96;  8:45  amj 
BUJNO  cooc  4iao-i»-p 


Substance  Abuse  and  Mental  Health 
Services  Adnrtinistration 

Current  List  of  Laboratories  Which 
Meet  Mininiom  Standards  To  Engage  in 
Urine  Drug  Testing  for  Federal 
Agencies,  and  Laboratories  That  Have 
Withdrawn  From  the  Program 

AGENCY:  Substance  Abuse  and  Mental 
Health  Sen/ices  Administration,  HHS 


(Formerly:  National  Institute  on  Drug 
Abuse,  ADAMHA,  HHS). 
ACTION:  Notice. 

SUMMARY:  The  Department  of  Heakh  and 
Human  Services  notifies  Federal 
agencies  of  the  laboratories  currently 
certified  to  meet  standards  of  Subpart  C 
of  Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs  (59 
FR  29916,  29925).  A  similar  notice 
listing  all  currently  certified  laboratories 
will  be  published  during  the  first  week 
of  each  month,  and  updated  to  include 
laboratories  which  subsequently  apply 
for  and  complete  the  certification 
process.  If  any  listed  laboratory's 
certification  is  totally  suspended  or 
revoked,  the  laboratory  will  be  omitted 
from  updated  lists  until  such  time  as  it 
is  restored  to  full  certification  under  the 
Guidelines. 

If  any  laboratory  has  withdrawn  from 
the  National  Laboratory  Certificdtion 
Program  during- the  past  month,  it  will 
be  identified  as  such  at  the  end  of  the 
current  list  of  certified  laboratories,  and 


will  be  omitted  fit>m  the  monthly  listing 
thereafter. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Giselle  Hersh,  Division  of  Workplace 
Programs,  Room  13A-54,  5600  Fishers 
Lane,  Rockville,  Maryland  20857;  Tel.: 
(301)  443-6014. 

SUPPLEMENTARY  INFORMATION: 

Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  were  developed 
in  accordance  with  Executive  Order 
12564  and  section  503  of  Pub.  L.  100- 
71.  Subpart  C  of  the  Guidelines, 
"Certification  of  Laboratories  Engaged 
in  Urine  Drug  Testing  for  Federal 
Agencies,"  sets  strict  standards  which 
laboratories  must  meet  in  order  to 
conduct  urine  drug  testing  for  Federal 
agencies.  To  become  certified  an 
applicant  laboratory  must  undergo  three 
rounds  df  performance  testing  plus  an 
on-site  inspection.  To  maintain  that 
certification  a  laboratory  must 
participate  in  a  quarterly  performance 
testing  program  plus  periodic,  on-site 
inspections. 
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Laboratories  which  claim  to  be  in  the 

applicant  stage  of  certification  are  not  to 
be  considered  as  meeting  the  minimum 
requirements  expressed  in  the  HHS 
Guidelines.  A  laboratory  must  have  its 
letter  of  certification  from  SAMHSA, 
HHS  (formerly:  HHS/NIDA)  which 
attests  that  it  has  met  minimum 
standards. 

In  accordance  with  Subpart  C  of  the 
Guidelines,  the  following  laboratories 
meet  the  minimum  standards  set  forth 
in  the  Guidelines: 

Aegis  Analytical  Lalmratories,  Inc.,  624 
Grassmere  Park  Rd..  Suite  21,  Nashville, 
TN  37211.  615-331-5300 

Alat>ama  Reference  Laboratories,  Inc.,  543 
South  Hull  St.,  Montgomery,  AL  36103, 
800-541-4931/205-263-5745 

American  Medical  Laboratories,  Inc.,  14225 
Newbrook  Dr.,  Chantilly,  VA  22021,  703- 
802-6900 

Associated  Pathologists  Laboratories,  Inc., 
4230  South  Bumham  Ave.,  Suite  250,  Las 
Vegas.  NV  89119-5412.  702-733-7866 

Associated  Regional  and  University 
Pathologists,  Inc.  (ARUP),  500  Chipeta 
Way,  Salt  Lake  City,  UT  84108,  801-583- 
2787 

Baptist  Medical  Center— Toxicology 
Laboratory,  9601 1-630.  Exit  7,  Little  Rock, 
AR  72205-7299.  501-227-2783  (formerly: 
Forensic  Toxicology  Latwratory  Baptist 
Medical  Center) 

Bayshore  Clinical  Latx)ratory,  4555  W. 
Schroeder  Dr.,  Brown  Deer,  WI  53223, 
414-355-4444/800-877-7016 

Cedars  Medical  Center,  Department  of 
Pathology,  1400  Northwest  12th  Ave., 
Miami,  FL  33136,  305-325-5810 

Centinbla  Hospital  Airport  Toxicology 
Laboratory,  9601  S.  Sepulveda  Blvd.,  Los 
Angeles,  CA  90045,  310-215-6020 

Qinical  Reference  Lab,  11850  West  85th  St., 
Lenexa,  KS  66214,  800-445-6917 

CompuChem  Laboratories,  Inc.,  1904 
Alexander  Drive,  Research  Triangle  Park, 
NC  27709,  919-549-8263/800-833-3984 
(Formerly:  CompuChem  Laboratories,  Inc., 
A  Subsidiary  of  Roche  Biomedical 
Laboratory,  Roche  CompuChem 
Laboratories,  Inc.,  A  Member  of  the  Roche 
Group) 

CORNING  Clinical  Laboratories,  4771  Regent 
Blvd.,  Irving.  TX  75063,  800-526-0947 
(formerly:  D^mon  Clinical  Laboratories, 
Damon/MetPath) 

CORNING  Clinical  Laboratories,  875 
Greentree  Rd.,  4  Parkway  Ctr.,  Pittsburgh, 
PA  15220-3610,  800-284-7515,  (formerly: 
Med-Chek  Laboratories,  Inc.,  Med-Chek/ 
Damon,  MetPath  Laboratories) 

CORNING  Clinical  Laboratories,  4444 
Giddings  Road,  Auburn  Hills,  MI  48326, 
800-444-0106/810-373-9120  (formerly: 
HealthCare/Preferred  Lalxiratories, 
HealthCare/MetPath) 

CORNING  Clinical  Laboratories  Inc.,  1355 
Mittel  Blvd.,  Wood  Dale.  IL  60191,  708- 
595-3888  (fbrmeriy:  MetPath,  Inc., 
CORNING  MetPath  Clinical  Laboratories) 

CORNING  Clinical  Laboratories,  South 
Central  Divison,  2320  Schuetz  Rd.,  St. 
Louis,  MO  63146,  800-288-7293  (formerly: 
Metropolitan  Reference  Laboratories,  Inc.) 


CORNING  Clinical  Laboratory,  One  Malcolm 
Ave.,  Teterboro.  NJ  07608,  201-393-5000 
(fbrmeriy:  MetPath,  Inc.,  CORNING 
MetPath  Qinical  Laboratories) 
CORNING  National  Center  for  Forensic 
Science,  1901  Sulphur  Spring  Rd., 
Baltimore,  MD  21227,  410-536-1485, 
(fbrmeriy:  Maryland  Medical  Laboratory, 
Inc.,  National  Center  for  Forensic  Science) 

CORNING  Nichols  Institute,  7470-A  Mission 
Valley  Rd.,  San  Diego,  CA  92106-4406. 
800-446-4728/619-686-3200.  (fbrmeriy: 
Nichols  Institute,  Nichols  Institute 
Substaace  Abuse  Testing  (NISAT)) 

Cox  Health  Systems,  Department  of 
Toxicology,  1423  North  Jefferson  Ave., 
Springfield,  MO  65802,  800-876-3652/ 
417-269-3093.  (formerly:  Cox  Medical 
Centers) 

Dept.  of  the  Navy,  Navy  Drug  Screening 
Laboratory,  Great  Lakes.  IL,  Building  38-H, 
Great  Lakes,  IL  60088-5223,  708-688- 
2045/708-688-4171 

Diagnostic  Services  Inc.,  dba  DSI,  4048  Evans 
Ave.,  Suite  301,  Fort  Myers,  FL  33901, 
813-936-5446/800-735-5416 

Doctors  Laboratory.  Inc.,  P.O.  Box  2658,  2906 
Julia  Dr.,  Valdosta,  GA  31604,  912-244- 
4468 

DrugProof,  Division  of  Dynacare/LSboratory 
of  Pathology,  LLC,  1229  Madison  St.,  Suite 
500,  Nordstrom  Medical  Tower,  Seattle, 
WA  98104,  800-898-0180/206-386-2672, 
(fbrmeriy:  Laboratory  of  Pathology  of 
Seattle,  Inc.,  DrugProof,  Division  of 
Laboratory  of  Pathology  of  Seattle,  Inc.) 

DrugScan,  Inc.,  P.O.  Box  2969, 1119  Meams 
Rd.,  Warminster.  PA  18974,  215-674-9310 

ElSohly  Laboratories,  Inc.,  5  Industrial  Park 
Dr.,  Oxford,  MS  38655,  601-236-2609 

General  Medical  Laboratories,  36  South 
Brooks  St.,  Madison,  Wl  53715, 608-267- 
6267 

Harrison  Laboratories,  Inc.,  9930  W.  Highway 
80,  Midland,  TX  79706.  800-725-3784/ 
915-563-3300,  (formerly:  Harrison  & 
Associates  Forensic  Laboratories) 

Jewish  Hospital  of  Cincinnati,  Inc.,  3200 
Burnet  Ave.,  Cincinnati,  OH  45229,  513- 
569-2051 

LabOne.  Inc.,  8915  Lenexa  Dr.,  Overland 
Park,  Kansas  66214.  913-888-3927, 
(formerly:  Center  for  Laboratory  Services,  a 
Division  of  LabOne,  Inc.) 

Laboratory  Corporation  of  America,  13900 
Park  Center  Rd.,  Hemdon,  VA  22071,  703- 
742-3100,  (Formeriy:  National  Health 
Laboratories  Incorporated) 

Laboratory  Corporation  of  Americi,  21903 
68th  Ave.  South.  Kent.  WA  98032,  206- 
395-4000,  (Formeriy:  Regional  Toxicology 
Services) 

Latwratory  Corporation  of  America  Holdings, 
1120  Stateline  Rd.,  Southaven,  MS  38671, 
601-342-1286,  (Formerly:  Roche 
Biomedical  Laboratories,  Inc.) 

Laboratory  Corporation  of  America  Holdings, 
69  First  Ave.,  Raritan,  NJ  08869,  800-437- 
4986,  (Formerly:  Roche  Biomedical 
Laboratories,  Inc.) 

Lat)oratory  Specialists,  Inc.,  113  Jarrell  Dr., 
Belle  Chasse,  LA  70037,  504-392-7961 

Marshfield  Laboratories,  1000  North  Oak 
Ave.,  Marshfield,  WI  54449,  715-389- 
3734/800-222-5835 


MedExpress/National  Laboratory  Center, 
4022  Willow  Lake  Blvd.,  Memphis,  TN 
38175,  901-795-1515 
Medical  College  Hospitals  Toxicology 

Latwratory,  Deparbnent  of  Pathology,  3000 
Arlington  Ave.,  Toledo,  OH  43699-0008, 
419-381-5213 
Medlab  Qinical  Testing,  Inc..  212  Cherry 

Lane,  New  Castle,  DE  19720,  302-655- 

5227 
MedTox  Laboratories,  Inc.,  402  W.  County 

Rd.  D,  St  Paul,  MN  55112.  800-832-3244/ 

612-636-7466 
Methodist  Hospital  of  Indiana,  Inc., 

Department  of  Pathology  and  Laboratory 

Medicine,  1701  N.  Senate  Blvd., 

Indianapolis,  IN  46202,  317-929-3587 
Methodist  Medical  Center  Toxicology 

Laboratory.  221  N.E.  Glen  Oak  Ave., 

Peoria,  IL  61636,  800-752-1835/309-671- 

5199 
MetroLab-Legacy  Laboratory  Services,  235  N. 

Graham  St.,  Portland,  OR  97227,  503-413- 

4512,  800-237-7808(x4512) 
Minneapolis  Veterans  Affairs  Medical  Center, 

Forensic  Toxicology  Lat)oratory,  1  Veterans 

Drive,  Minneapolis,  Minnesota  55417, 

612-725-2088 
National  Toxicology  Laboratories,'Inc.,  1100 

California  Ave.,  Bakersfield,  CA  93304, 

805-322-4250 
Northwest  Toxicology,  Inc.,  1141  E.  3900 

South,  Salt  Lake  City,  UT  84124.  800-322- 

3361 
Oregon  Medical  Laboratories,  P.O.  Box  972. 

722  East  11th  Ave.,  Eugene,  OR  97440- 

0972, 541-687-2134 
Pathology  Associates  Medical  Laboratories, 

East  11604  Indiana,  Spokane,  WA  99206, 

509-926-2400 
PharmChem  Laboratories,  Inc.,  1505-A 

O'Brien  Dr.,  Menlo  Park.  CA  94025.  415- 

328-6200/800-446-5177 
PharmChem  Laboratories,  Inc.,  Texas 

Division,  7606  Pebble  Dr..  Fort  Worth,  TX 

76118,  817-595-0294,  (formerly:  Harris 

Medical  Laboratory) 
Physicians  Reference  Laboratory,  7800  West 

110th  St.,  Overiand  Park,  KS  66210,  913- 

338-4070/800-821-3627 
Poisonlab,  Inc.,  7272  Clairemont  Mesa  Rd., 

San  Diego,  CA  92111,  619-279-2600/800- 

882-7272 
Premier  Analytical  Laboratories,  15201  I-IO 

East,  Suite  125,  Channelview,  TX  77530, 

713-457-3784,  (formerly:  Drug  Labs  of 

Texas) 
Presbyterian  Laboratory  Services,  1851  East 

Third  Street.  Charlotte,  NC  28204, 800- 

473-6640 
Puckett  Laboratory,  4200  Mamie  St., 

Hattiesburgh.  MS  39402.  601-264-3856/ 

800-844-8378 
Scientific  Testing  Laboratories,  Inc.,  463 

Southlake  Blvd.,  Richmond,  VA  23236, 

804-378-9130 
Scott  &  White  Drug  Testing  Laboratory,  600 

S.  25th  St.,  Temple,  TX  76504,  800-749- 

3788 
S.E.D.  Medical  Laboratories.  500  Walter  NE. 

Suite  500,  Albuquerque,  NM  87102,  505- 

244-8800.  800-999-LABS 
Sierra  Nevada  Laboratories,  Inc.,  888  Willow 

St,  Reno,  NV  89502,  800-648-5472 
SmithKline  Beecham  Clinical  Laboratories, 

7600  Tyrone  Ave..  Van  Nuys,  CA  91045. 

818-989-2520 
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SmithKline  Boecham  Clinical  Laboratories, 
801  East  DLjue  Ave.,  Leesburg,  FL  34748, 
352-787-9006,  (formerly:  Doctors  ft 
Physicians  Laboratory) 

SmithKline  Boecham  Clinical  Laboratories. 
3175  Presidtntial  Dr..  Atlanta.  GA  30340. 
770-452-15^.  (formerly:  SmithKline  Bio- 
Science  Laboratories) 

SmithKline  Beecham  Clinical  Laboratories, 
506  E.  State  Pkwy.,  Schaumburg,  IL  60173, 
708-885-2010.  (formerly:  International 
Toxicology  Laboratories) 

SmithKline  Beecham  Clinical  Laboratories, 
400  Egypt  Rd.,  Norristown,  PA  19403,  800- 
523-5447,  (formeriy:  SmithKline  Bio- 
Science  Lab<vatories) 

SmithKline  Betcham  Clinical  Laboratories, 
8000  Sovereign  Row,  Dallas,  TX  75247, 
214-638-1301,  (formerly:  SmithKline  Bio- 
Science  Laboratories) 

South  Bend  Medical  Foundation,  Inc.,  530  N. 
Lafayette  Blvd.,  South  Bend,  IN  46601. 
219-234-41% 

Southwest  Laboratories.  2727  W.  Baseline 
Rd.,  Suite  6.  tempe,  AZ  85283, 602-438- 
8507 

SL  Anthony  Hdspital  (Toxicology 
Laboratory),  P.O.  Box  205. 1000  N.  Lee  St., 
Oklahoma  Qty,  OK  73102,  405-272-7052 

Toxicology  ft  Drug  Monitoring  Laboratory, 
University  of  Missouri  Hospital  &  Qinics, 
2703  Clark  L^ne,  Suite  B,  Lower  Level, 
Columbia,  MO  65202,  314-882-1273 

Toxicology  Testing  Service,  Inc..  5426  N.W. 
79th  Ave.,  Miami,  FL  33166,  305-593- 
2260 

TOXWORX  Laboratories,  Inc.,  6160  Variel 
Ave..  Woodland  Hills,  CA  91367,  818-226- 
4373,  (formerly;  Laboratory  Specialists, 
Inc.;  Abused  Drug  Laboratories:  MedTox 
Bio- Analytical,  a  Division  of  MedTox 
Laboratories,  Inc.) 

UNILAB,  1840»:Oxnard  St.,  Tarzana,  CA 
91356,  800-4»2-0800/81 8-343-8191. 
(formerly:  MetWest-BPL  Toxicology 
Laboratory) 

The  foilowlBg  laboratory  withdrew 
from  the  National  Laboratory 
Certification  IVogram  on  August  1: 

Drs.  Weber,  Pahner,  Macy.  Chartered,  338  N. 
Front  St,  Salioa.  KS  67401,  913-823-9246. 
Pat  Brmnsfbrd, 

Director  of  Personnel,  Substance  Abuse  and 
Mental  Health  Strvices  Administration. 
[FR  Doc.  96-223B7  Filed  0  4  06;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wiidlfe  Service 

Notice  of  Receipt  of  Applications  for 
Permit 


inlgi 


The  followinjg  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pxu^uant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973.  as  amen4ed  (16  U.S.C.  1531,  et 
seq.y. 


PRT-818911 

Applicant:  }o)m  Thrower.  Saxonburg.  PA. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  (Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  piupose  of  enhancement  of  the 
siuvival  of  the  species. 

PRT-816948 

Applicant:  The  Hawthorn  Corporation, 
Grayslake.  IL. 

The  applicant  requests  a  permit  to 
export  and  reimport  one  male  Asian 
elephant  [Elephas  maximus)  bom  in 
captivity  at  the  appHcant's  facilities. 
The  export  and  reimport  will  be  to/from 
worldwide  locations  to  enhance  the 
survival  of  the  species  through 
conservation  education. 
PRT-619035 

Applicant:  Siegfried  ft  Roy  Enterprises.  Inc., 
Las  Vegas,  NV. 

The  applicant  requests  a  permit  to 
import  one  Bengal  tigw  [Panthera  tig/is 
tigris)  from  Guadalajara  Zoo,  Mexico  for 
the  purpose  of  enhancement  of  the 
species  through  propagation  and 
conservation  education. 

PRT-818603 

Applicant:  University  of  Georgia.  Athens. 
GA. 

The  applicant  requests  a  permit  to 
import  frozen  serum  samples  from  a 
female  Asian  elephant  [Elephas 
maximus)  from  Calgary  Zoo,  Canada  for 
the  purpose  of  enhancement  of  the 
species  through  scientific  research. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  430,  ArUngton,  Virginia  22203 
and  must  be  received  by  tiie  Director 
within  30  days  of  the  date  of  this 
publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  WildUfe  Service,  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive.  Room  430,  Arlington, 
Virginia  22203.  Phone:  (703/358-2104); 
FAX:  (703/358-2281). 


Dated:  August  30. 1996. 
Carol  Anderson, 

Acting  Chief.  Branch  of  Permits,  Office  of 
Management  Authority. 
(FR  Doc.  96-22640  Filed  9  4  06;  8:45  am] 
HUMG  COM  4310-86-U 


Notice  of  Availability  of  a  Draft 
Racovery  Plan  for  the  Alabama  Cave 
Shrimp  (Palaemonias  alabamae)  for 
Review  and  Comment 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  document  availability 

and  public  comment  period. 


SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  annoimces  the 
availability  for  public  review  of  a  draft 
recovery  plan  for  the  Alabama  cave 
shrimp  (Palaemonias  alabamae).  The 
albinistic  Alabama  cave  shrimp  has 
been  found  in  five  caves  (three  cave 
systems)  near  the  city  of  Huntsville, 
Madison  County,  Alabama.  One  cave  is 
found  on  the  Redstone  Arsenal,  an  army 
installation,  while  the  other  four  caves 
are  privately  owned.  The  Service 
solicits  review  and  comment  from  the 
public  on  this  draft  plan. 
DATES:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before 
November  15, 1996,  to  receive 
consideration  by  the  Service. 
ADDRESSES:  Persons  wishing  to  review 
the  draft  recovery  plan  may  obtain  a 
copy  by  contacting  the  Jackson  Field 
Office,  U.S.  Fish  and  Wildlife  Service, 
6578  Dogwood  View  Parkway,  Suite  A, 
Jackson,  Mississippi  39213.  Written 
comments  and  materials  regarding  the 
plan  should  be  addressed  to  the  Field 
Supervisor  at  the  above  address. 
Comments  and  materials  received  are 
available  on  request  for  public 
inspection,  by  appointm«it.  during 
normal  business  hours  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Theresa  Jacobson  at  the  above  address 
(601-965-4900,  ext.  30). 

SUPPLEMENTARY  INFORMATION: 


Background 

Restoring  endangered  or  threatened 
animals  and  plants  to  the  point  where 
they  are  again  secure,  self-sustaining 
members  of  their  ecosystems  is  a 
primary  goal  of  the  U.S.  Fish  and 
Wildlife  Service's  endangered  species 
program.  To  help  guide  tie  recovery 
effort,  the  Service  is  working  to  prepare 
recovery  plans  for  most  of  the  listed 
species  native  to  the  United  States. 
Recovery  plans  describe  actions 
considered  necessary  for  conservation  of 
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the  species,  estabUsh  criteria  for  the 
recovery  levels  for  downlisting  or 
delisting  them,  and  estimate  time  and 
cost  for  implementing  the  recovery 
measures  needed. 

The  Endangered  Species  Act  of  1973 
(Act),  as  amended  (16  U.S.C.  1531  et 
seq.],  requires  the  development  of 
recovery  plans  for  listed  species  imless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act,  as  amended  in 
1988,  requires  that  a  public  notice  and 
an  opportunity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  The  Service  will 
consider  all  information  presented 
during  a  pubUc  comment  period  prior  to 
approval  of  each  new  or  revised 
recovery  plan.  The  Service  and  other 
Federal  agencies  will  also  take  these 
conmients  into  accoimt  in  the  course  of 
implementing  approved  recovery  plans. 

The  species  considered  in  this  araft 
recovery  plan  is  the  Alabama  cave 
shrimp  [Palaemonias  alabamae).  The 
Alabama  cave  shrimp  is  a  small, 
colorless,  and  nearly  transparent 
decapod  crustacean  up  to  30  millimeters 
(1.2  inches)  in  total  length.  The  shrimp 
occurs  in  pools  of  water  in  a  cave 
environment,  hi  caves  with  high  energy 
flows,  the  shrimp  must  have  access 
through  cave  windows  (openings)  to 
calmer  groimdwater  habitat.  This 
species  was  listed  as  endangered  on 
September  7, 1988.  Available 
information  indicates  the  overall 
population  may  be  declining  and  the 
shrimp  is  apparently  extirpated  from 
Shelta  Cave,  the  type  locality. 
Groundwater  contamination  represents 
the  major  threat  to  this  cave-dwelling 
species.  Other  threats  include 
destruction  of  habitat,  collecting,  and 
predation. 

The  objective  of  this  proposed  plan  is 
reclassification  of  the  Alabama  cave 
shrimp  to  threatened  status. 
ReclassiBcation  will  be  considered 
when  five  reproducing  populations  have 
been  identified  and  protected  in  five 
groundwater  basins,  and  the 
populations  persist  in  these  basins,  as 
evidenced  by  monitoring,  over  a  20-year 
period.  Proper  public  stewardship  of 
groundwater  and  surface  water  quality 
and  quantity  surrounding  the  five 
populations  is  essential  for  recovery. 
Actions  needed  to  reach  this  goal — 1) 
protecting  populations  and  habitat.  2) 
encoivaging  local  stewardship  for  caves 
and  recharges  areas  through  education, 
3)  monitoring  populations,  4)  searching 
for  additional  populations,  5)  studying 
species  biology,  and  6)  modifying  or 
replacing  gated  entrance  to  Shelta  cave. 

This  Plan  is  being  submitted  for 
agency  review.  After  consideration  of 


comments  received  diiring  the  review' 
period,  it  will  be  submitted  for  final 
approval. 

Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  recovery  plan  described^  All 
comments  received  by  the  date  specified 
above  will  be  considered  prior  to 
approval  of  the  plan. 

Authority:  The  authority  for  this  action  is 
Section  4(f)  of  the  Endangered  Species  Act, 
16  U.S.C.  1533(f). 

Dated:  August  29, 1996. 
Gary  Norquist. 

Acting  Field  Supetvisor. 

[FR  Doc.  96-22602  Filed  9-4-96;  8:45  am) 

BILUNO  CODE  4310-6S-P 


Bureau  of  Land  Management 

[NV-«30-1430-01;  N-40257,  N-40258.  N- 
40259,  N-40260,  N-40261,  N-40262,  N- 
40263,  N-40264,  N-40268.  N-40269,  N- 
40270,  N-40990] 

Termination  of  Desert  l^nd  Act/Carey 
Act  Classification  and  Opening  Order, 
Nevada 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  This  notice  terminates  Desert 
Land  Act/Carey  Act  classifications  N- 
40257,  N-40258,  N-40259,  N-40260,  N- 
40261,  N-40262,  N-40263,  N-40264.  N- 
40268,  N-40269,  N-40260.  and  N- 
40990  in  their  entirety  and  opens  the 
land  to  appropriation  under  the  pubHc 
land  laws  and  general  mining  laws, 
subject  to  any  valid  existing  rights. 
EFFECTIVE  DATE:  September  20, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  R.  Craggett,  Bureau  of  Land 
Management,  Battle  Mountain  Field 
Office,  50  Bastian  Road,  P.O.  Box  1420, 
Battle  Mountain,  Nevada  89820,  (702) 
635-4000. 

SUPPLEMENTARY  INFORMATION:  On  August 
20, 1985,  the  public  lands  described 
below  were  classified  as  suitable  for 
entry  under  the  Desert  Land  Act  (19 
Stat.  377;  43  U.S.C.  231,  as  amended) 
and  the  Carey  Act  (28  Stat.  372,  422;  43 
U.S.  C.  641-647,  as  amended) 

Mount  Diablo  Meridian,  Nevada 

T.  3  N..  R.  53  E., 

Sec.  1.  lots  3  &  4,  S'/iNWV4,  SWV«; 

Sec.  3.  S'A; 

Sec.  7,  lots  14  2.  NEV4.  EViNYIV*; 

Sec.  8,  N^/z; 

Sec.  10.  N'/i; 

Sec.  12.  N'A. 
T.  4  N..  R.  53  E.. 

Sec.  14; 
T.  4  N..  R.  54  E.. 


Sec  2.  SW'A; 

Sec.  3.  SE'A; 

Sec  7,  lot  4.  SEV4SWV4.  S'/iSEVi; 

Sec  18.  lot  1.  NViNEV*.  NPANW'A. 

The  area  described  contains  3333.84  acres 
in  Nye  County. 

Entry  to  the  lands  was  allowed  in 
June  and  July  of  1990  under  provisions 
of  the  Desert  Land  Act,  segregating  the 
entered  land  from  all  other  forms  of 
appropriation  under  the  public  land 
laws,  including  location  under  the 
mining  laws.  Final  proof  on  each  entry 
was  due  within  four  years  of  entry 
allowance.  Final  proof  was  not  made  on 
any  of  the  12  entries,  which  were 
cancelled  in  1995. 

The  classification  no  longer  serves 
any  purpose;  accordingly,  pursuant  to 
section  7  of  the  Taylor  Grazing  Act  (48 
Stat.  1272),  the  aforementioned 
classification  for  entry  under  the  Desert 
Land  Act  or  the  Carey  Act  is  hereby 
terminated. 

At  10  a.m.  on  September  20, 1996,  the 
land  will  be  opened  to  the  operation  of 
the  public  land  laws  generally,  subject 
to  valid  existing  rights,  the  provision  of 
existing  withdrawals,  other  segregation 
of  record,  and  the  requirements  of 
applicable  law. 

At  10  a.m.  on  September  20,  1996.  the 
land  will  be  opened  to  location  and 
entry  under  the  United  States  mining 
laws  and  to  the  operation  of  the  mineral 
leasing  and  material  disposal  laws, 
subject  to  valid  existing  rights,  the 
provision  of  existing  withdrawals,  other 
segregation  of  record,  and  the 
requirements  of  applicable  law. 
Appropriation  of  any  of  the  land 
described  in  this  order  under  the 
general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  unauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
under  30  U.S.C.  38  (1988),  shall  vest  no 
rights  against  the  United  States.  Acts 
required  to  establish  a  location  and  to 
initiate  a  right  of  possession  are 
governed  by  State  law  where  not  in 
conflict  with  Federal  law.  The  Bureau  of 
Land  Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determinations  in 
local  courts. 

Dated:  August  22. 1996. 
Gerald  M.  Smith, 
District  Manager,  Battle  Mountain. 
|FR  Doc.  96-22549  Filed  9-04-96:  8:45  ami 
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[AZ-«6S-1430-01;  AZA  28642] 

PubHc  Land  Order  No.  7212; 
WHhdrMMl  of  Public  Lands  for  the  Qlla 
River  Cultural  Area  of  Critical 
Environmental  Concern;  Arizona 

AQBUCY:  Biireau  of  Land  Management, 

Interior. 

ACTION:  Pul^lic  Land  Order. 

gUMMABY;  '^is  order  vyithdrawg  1,720 
acres  of  public  lands  from  surface  entry 
and  mining  for  a  period  of  50  years  fw 
the  Bureau  of  Land  Management  to 
protect  the  Archaeological  resources 
within  the  Cila  River  Cultural  Area  of 
Critical  Environmental  Concern.  The 
lands  have  been  and  will  remain  open 
to  mineral  leasing.  An  additional  1,900 
acres  of  noa-Federal  lands,  if  acquired 
by  the  United  States,  would  also  be 
withdrawn  by  this  order. 
EFFECTIVE  DATE:  September  5, 1996. 
FOR  FURTHER  INFORMATK3N  CONTACT: 
Debbie  DeElock,  ELM  Yuma  Resource 
Area,  3150  Winsor  Avenue,  Yuma, 
Arizona  85S65.  520-726-6300. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (19881.  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  public  lands  are 
hereby  withdrawn  from  settlement,  sale, 
location,  wj  entry  under  the  general  land 
laws,  including  the  United  States 
mining  laws  (30  U.S.C.  Ch.  2(1988)),  but 
not  from  leasing  under  the  mineral 
leasing  laws,  to  protect  the  Bureau  of 
Land  Management's  Gila  River  Cultiu^l 
Area  of  Critical  Environmental  Concern: 

Gila  and  Salt  River  Meridian 

Public  Land^ 

T.  6  S.,  R.  lljw., 
Secl.SWWiSW'A; 
Sea  3.  S'/fiE'/i; 

Sec  9,  N'y4.  E«/iSWV«,  and  SE'A; 
Sec  10,  NIV4,  and  N'/iNWV«; 
Sec.  11,  NViNV.,  N'AS'/iNVi, 

S'ASW'4NWV«,  and  N'/iS'/i; 
Sec.  12.  NWV4NWV4.  and  NV2SWV4NWV4. 
The  areas  ^escribed  aggregate  1,720  acres 
in  Yuma  County. 

2.  The  following  described  non- 
Federal  lands  are  located  within  the 
boundary  of  the  Gila  River  Cultural  Area 
of  Critical  Environmental  Concern.  In 
the  event  these  lands  return  to  public 
ownership,  they  would  be  subject  to  the 
terms  and  Qonditions  of  this  withdrawal 
as  described  in  Paragraph  1: 

Non-Federal  Lands 

T.  6  S..  R.  11  W., 
Sec.  2.  SI 
Sec  3,  SWt/4,  and  N'/iSE'/i; 


Sec  9,  W»/iSW'A; 

Sec  10,  S%NWV4.  and  S'/i; 

Sec  11,  S'>iS'/iNEV4,  S'/tSE'ANWV*,  and 

S'/tS'/i; 
Sec.  15,  N'A: 
Sec  16,  NV^. 

The  areas  described  aggregate  1 ,900  acres 
in  Yuma  County. 

3.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of 
the  lands  under  lease,  license,  or  permit, 
or  governing  the  disposal  of  their 
mineral  or  vegetative  resources  other 
than  under  the  mining  laws. 

4.  This  withdrawal  will  expire  50 
years  from  the  efiiective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  Section  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976. 43  U.S.C.  1714(f)  (1988),  the 
Secretary  determines  that  the 
withdrawal  shall  be  extended. 

Dated:  August  27, 1996. 
Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 

[FR  Doc.  96-22582  Filed  0  4  06;  8:45  ami 

BHAJNO  COOe  4310-32-P 

[AZ-050-5700-77:  AZA  5068,  AZA  29172] 

Public  Land  Order  No.  7214;  Partial 
Revocation  and  Modification  of  Public 
Land  Order  No.  5279;  Arizona 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  land  order. 

StJMMARY:  This  order  revokes  a  pubUc 
land  order  insofar  as  it  affiects  103.81 
acres  of  National  Forest  System  lands 
withdrawn  for  the  Payson 
Administrative  Site  and  the  Cline  Cabin 
Wildlife  Enclosure.  The  revocation  is 
needed  to  accommodate  a  proposed 
land  exchange.  Of  the  103.81  acres 
beiiig  revoked,  63.81  acres  are 
temporarily  closed  to  mining  by  a  Forest 
Service  land  exchange  proposal,  and  40 
acres  will  be  opened  to  mining.  This 
order  also  modifies  the  withdrawal  on 
the  remaining  296.41  acres  to  estabUsh 
a  20-year  term  under  which  these  lands 
would  remain  closed  to  mining.  All  of 
the  lands  have  been  and  will  remain 
open  to  mineral  leasing. 
EFFECTIVE  DATE:  September  16, 1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Cliff 
Yardley,  BLM  Arizona  State  Office,  P.O. 
Box  16563,  Phoenix,  Arizona  85011, 
602-650-0509. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1988),  it  is  ordered  as  follows: 


1.  Public  Land  Order  No.  5279,  which 
withdrew  lands  for  an  administrative 
site  and  a  wildlife  enclosure,  is  hereby 
revoked  insofar  as  it  affects  the 
following  described  lands: 

Gila  and  Salt  River  Meridian 

Tonto  National  Forest 

la.  Payson  Administrative  Site 

T10N.,R.  lOE., 
Sec.  2,  lots  5,  7, 9,  and  11. 

lb.  Cline  Cabin  Wildlife  Enclosure 

T.  4  N.,  R.  9  E., 

Sec  3.  NEV4NEV4. 

The  areas  described  aggregate  103.81  acres 
in  Gila  and  Maricopa  Counties. 

2.  The  land  described  under 
Paragraph  la  above  is  temporarily 
segregated  by  a  pending  land  exchange 
and  will  not  be  opened  at  this  time. 

3.  At  10  a.m.  on  October  7, 1996  the 
land  described  under  Paragraph  lb 
above  will  be  opened  to  location  and 
entry  under  the  United  States  raining 
laws.^^bject  to  valid  existing  rights,  the 
provisions  of  existing  withdrawals, 
other  segregations  of  record,  and  the 
requirements  of  applicable  law. 
Appropriation  of  any  of  the  land 
described  imder  Paragraph  lb  of  this 
order  under  the  general  mining  laws 
prior  to  the  date  and  time  of  restoration 
is  unauthorized.  Any  such  attempted 
appropriation,  including  attempted 
adverse  possession  under  30  U.S.C.  38 
(1988),  shall  vest  no  rights  against  the 
United  States.  Acts  required  to  establish 
a  location  and  to  initiate  a  right  of 
possession  are  governed  by  State  law 
where  not  in  conflict  with  Federal  law. 
The  Bureau  of  Land  Management  will 
not  intervene  in  disputes  between  rival 
locators  over  possessory  rights  since 
Congress  has  provided  for  such 
determinations  in  local  courts. 

4.  Public  Land  Order  No.  5279  is 
hereby  modified  to  expire  20  years  fi^m 
the  effective  date  of  this  order  unless,  as 
a  result  of  a  review  conducted  before  the 
expiration  date  pursuant  to  Section 
204(f)  of  the  Federal  Land  PoUcy  and 
Management  Act  of  1976,  43  U.S.C. 
1714(0  (1988),  the  Secretary  determines 
that  the  withdrawal  shall  be  extended 
insofar  as  it  affects  the  following 
described  land: 

Gila  and  Salt  River  Meridian 

Tonto  National  Forest 

T.  10  N.,  R.  10  E.,  « 

Sec.  2,  lots  6, 8, 10,  and  12,  SEV4NWV4, 
SWV4NEV4,  N'/2SWV4,  and  NfW'/iSE'/.. 

The  area  described  contains  296.41  acres  in 
Gila  County. 

5.  The  land  described  in  Paragraph  4 
continues  to  be  withdrawn  from 
location  and  entry  under  the  United  . 
States  mining  laws  (30  U.S.C.  Ch.  2 
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(1988)),  but  not  from  leasing  under  the 
mineral  leasing  laws,  to  protect  the 
Forest  Service's  Payson  Administrative 
Site. 

Dated:  August  27, 1996. 
Bob  Arnutrang, 

Assistant  Secretary  of  the  Interim: 
(PR  Doc  96-22587  Filed  9-4-96;  8:45  am] 
■UJNQ  COM  431»-n-P 


National  Park  Service 

Nlobrara/Mlsaourt  National  Scenic 
RIverways 

agency:  National  Park  Service,  Interior. 
action:  Availability  of  final 
environmental  impact  statement  for 
Niobrara  National  Scenic  River  in 
Brown,  Cherry,  Keya  Paha,  and  Rock 
counties,  Nebraska. 

SUMMARY:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  (NEPA)  of  1969.  the  National  Paik 
Service  (NPS)  annoimoes  the 
availability  of  a  final  environmental 
imp>act  statement  (FEIS)  for  the  Niobrara 
National  Scenic  River.  The  draft 
environmental  impact  statement  for  the 
scenic  river  was  on  45-day  pubUc 
review  firom  April  5  to  May  20, 1996. 

The  NPS  will  manage  a  76-mile 
section  of  the  Niobrara  River.  The  action 
is  in  response  to  a  mandate  by  Congress 
in  P.L.  102-50,  an  amendment  to  the 
Wild  and  Scenic  Rivers  Act  (16  U.S.C. 
1271-1287)  designating  40  miles  of  the 
river  from  Borman  Bridge  downstream 
to  Chimney  Creek,  and  a  30  mile  section 
from  Rock  Creek  to  the  Highway  137 
bridge  as  a  National  Scenic  River.  A  6- 
mile  segment  from  Chimney  Creek  to 
Rock  Creek  could  be  added  after  May 
24, 1996  if  no  water  resources  projects 
were  proposed  within  that  section.  The 
plan  recommends  the  6-mile  addition. 
The  FEIS  was  prepared  by  the  NPS. 

The  NPS's  preferred  alternative  for 
the  Niobrara  National  Scenic  River  is 
identified  in  the  FEIS  as  Alternative  B: 
Local  Coimcil  Management  with  Federal 
Funding.  Under  the  preferred 
alternative  a  local  council  would  be 
developed  by  the  county  commissions 
of  Brown,  Cherry,  Keya  Paha,  and  Rock 
counties.  The  local  council  and  the 
National  Park  Service  would  sign  a 
cooperative  agreement  giving  the 
council  certain  management 
responsibilities  along  the  scenic  river. 
Three  other  alternatives  were  also 
considered:  The  no  action  alternative; 
an  alternative  under  which  the  National 
Park  Service  would  coordinate 
management  of  the  river  through 
cooperative  agreements  with  private 
landowners  and  public  agencies;  and  an 


alternative  calling  for  direct  National 
Paik  Service  management. 

DATES:  The  30-day  no  action  period  for 
review  of  the  FEIS  will  end  on  October 
7, 1996.  A  record  of  decision  will  follow 
the  no  action  period. 

FOR  FURTHER  INFORMATION  CONTACT: 

Superintendent,  Niobrara/Missouri 
National  Scenic  Riverways,  P.O.  Box 
591,  O'Neill,  Nebraska  68763. 
Telephone  402-336-3970. 

Dated:  August  28. 1996. 
WiUiuBW.Sdiank. 
Field  Director,  Midwest  Field  Area. 
[PR  Doc.  96^22526  Filed  9-4-96;  8:45  am) 
HUMO  COOC-4»10-7»^ 


National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
AUGUST  24, 1996.  Pursuant  to  section 
60.13  of  36  CFR  Part  60  written 
comments  concerning  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  to  the  National  Register. 
National  Park  Service.  P.O.  Box  37127, 
Washington,  D.C.  20013-7127.  Written 
comments  should  be  submitted  by 
September  20, 1996. 
Carol  D.  Shull, 

Keeper  of  the  National  Register. 
Aricansas 
Perry  County 

Hollis  COC  Camp  Site  (Facilities  Constructed 
by  the  Civilian  Conservation  Corps  in 
Arkansas  MPS]  Approximately  4,000  ft.  N 
of  jet  of  Co.  Rd.  4  and  AR  7.  Hollis 
vicinity,  96001019 

Colorado 

Otero  County 

Art  Building,  Arkansas  Valley  Fairgrounds, 
near  jet.  of  Main  St.  and  US  SO,  Rocky 
Ford. 96001027 

Georgia 

Toombs  County 

Vidalia  Commercial  Historic  District, 
Roughly  bounded  by  Meadow,  Jackson, 
Pine,  and  Thompson  Sts..  Vidalia, 
96001020 

Iltinois 

Peoria  County 

Grand  View  Drive,  Roughly  bounded  by  N. 
.  Prospect  Rd..  the  Illinois  River  blufb, 

Adams  St.  and  the  Grand  View  Dr.  W. 

right  of  way,  Peoria,  96000399 


Morrif  County 

Sisters  of  Charity  Dairy  Bam.  184  Park  Ave., 
Borough  of  Florham  Park.  Monistown 
vicinity,  96001021 

NmrYork 

Jefferson  County 

Rottiers,  John  N..  Farm  (Orleans  MPS)  E  side 
of  hfV  180,  approximately  2  mi.  S  of  the 
Hamlet  of  Lafaigeville,  Orleans,  96001022 

Suffolk  County 

Setauket  Presbyterian  Church  and  Burial 
Ground,  5  Caroline  Ave..  Village  of 
Setauket  Brookhaven,  96001023 

Oklahoma 

Oklahoma  County 

Edwards  Historic  District,  Roughly  bounded 
by  N.  Page  Ave..  N.E.  16th  St,  N.E.  Grand 
Blvd..  and  E.  Park  PL.  Oklahoma  City. 
96001028 

South  Carolina 

Orangeburg  County 

Orangeburg  Qty  Cemetery  (Orangeburg 
MRA)  Jet.  of  Bull  and  Windsor  Sts., 
Orangeburg.  96001025 

South  Carolina  State  College  Historic  District 
(Qvil  Rights  Movement  in  Orangeburg 
County  MPS)  300  College  St,  Changebuig, 
96001024 

Wiaconain 

Crawford  County 

Carved  Cave  (Indian  Rock  Art  Sites  MPS) 
Address  Restricted,  Petersburg  vicinity. 
96001026 

(FR  Doc  96-22527  Filed  9-4-96;  8:45  ami 
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INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  332-368] 

Crawfish:  Competitive  Concfttions  In 
the  U.S.  Market 

AGENCY:  United  States  bitemational 
Trade  Commission. 

ACTION:  Institution  of  investigation  and 
scheduling  of  hearing. 

EFFECTIVE  DATE:  August  28.  1996. 
SUMMARY:  Following  receipt  on  July  31, 
1996.  of  a  request  from  the  Committee 
on  Ways  and  Means,  U.S.  House  of 
Representatives,  the  Commission 
instituted  investigation  No.  332-368, 
Crawfish:  Competitive  Conditions  in  the 
U.S.  Market,  under  section  332(g)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1332(g)). 
As  requested  by  the  Committee,  the 
Commission's  report  on  the 
investigation  will  focus  on  the  period 
1991-95.  and  to  the  extent  possible, 
1996,  and  will  include  the  following: 
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(1)  U.S.  ^nd  foreign  industry  profiles, 
with  specitl  emphasis  on  the  Chinese 
crawfish  industry; 

(2)  a  description  of  U.S.  and  foreign 
markets; 

(3)  U.S.  ftnports  and  exports,  and  U.S. 
market  penetration; 

(4)  price  comparisons  of  domestic  and 
imported  crawfish;  and 

(5)  any  other  information  relating  to 
competitive  factors  that  affect  the  U.S. 
crawfish  industry,  including 
government  programs. 

As  requested  by  the  Committee,  the 
Commissidi  will  transmit  its  report  to 
the  Committee  no  later  than  February 
28,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Information  on  industry  aspects  may  be 
obtained  from  David  Ludwick,  Office  of 
Industries  (202-205-3329)  or  Wilham 
Hoffineier,  Office  of  Industries  (202- 
205-3321):  economic  aspects,  from 
Ronald  Babula.  Office  of  Industries 
(202-205-1331);  and  legal  aspects,  from 
William  G«arhart,  Office  of  the  General 
Counsel  (202-205-3091).  The  media 
should  contact  Margaret  O'Laughlin, 
Office  of  External  Relations  (202-205- 
1819).  Hearing  im{>aired  individuals  are 
advised  th«t  information  on  this  mattw 
can  be  obtained  by  contacting  the  TDD 
terminal  ot  (202-205-1810). 

Public  Hearing 

A  public  hearing  in  connection  with 
the  ir.vestigation  will  be  held  at  the  U.S. 
International  Trade  Commission 
Building,  300  E  Street  SW,  Washington. 
DC,  beginning  at  9:30  a.m.  on  November 
7, 1996.  AD  persons  will  have  the  right 
to  appear,  by  counsel  or  in  person,  to 
present  information  and  to  be  heard. 
Requests  t9  appear  at  the  public  hearing 
should  be  filed  with  the  Secretary, 
United  States  International  Trade 
Commission,  500  E  Street  SW, 
Washington,  DC  20436,  no  later  than 
5:15  p.m.  October  22, 1996.  Any 
prehearing  briefs  (original  and  14 
copies)  should  be  filed  not  later  than 
5:15  p.m.  October  28, 1996;  the  deadline 
for  filing  ppsthearing  briefs  or 
statements!  is  5:15  p.m.  November  22, 
1996.  In  the  event  that,  as  of  the  close 
of  businesi  on  October  25, 1996,  no 
witnesses  are  scheduled  to  appear  at  the 
hearing,  the  hearing  will  be  canceled. 
Any  person  interested  in  attending  the 
hearing  as  an  observer  or  non- 
participant  may  call  the  Secretary  to  the 
Commission  (202-205-1316)  after 
October  25.  1996,  to  determine  whether 
the  hearing  will  be  held. 

Written  Submissions 

In  lieu  of  or  in  addition  to 
participatiiig  in  the  public  hearing. 


interested  persons  are  invited  to  submit 
written  statements  concerning  the 
matters  to  be  addressed  in  the  report. 
Commercial  or  financial  information 
that  a  party  desires  the  Commission  to 
treat  as  confidential  must  be  submitted 
on  separate  sheets  of  paper,  each  clearly 
marked  "Confidential  Business 
Information"  at  the  top.  All  submissions 
requesting  confidential  treatment  must 
conform  with  the  requirements  of 
section  201.6  of  the  Commission's  Rules 
of  Practice  and  Procedure  (19  CFR 
201.6).  All  written  submissions,  except 
for  confidential  business  information, 
will  be  made  available  for  inspection  by 
interested  persons  in  the  Office  of  the 
Secretary  to  the  Commission.  To  be 
assured  of  consideration  by  the 
Commission,  written  statements  relating 
to  the  Commission's  report  should  be 
submitted  at  the  earliest  practical  date 
and  should  be  received  no  later  than 
November  22,  1996.  All  submissions 
should  be  addressed  to  the  Secretary, 
United  States  International  Trade 
Commission,  500  E  Street  SW, 
Washington,  DC  20436.  The 
Commission  may  wish  to  use  the 
confidential  business  information  you 
provide  in  this  investigation  in  other 
investigations  of  the  same  products 
which  are  conducted  under  other 
statutory  authority,  but  will  do  so  only 
with  your  consent.  Any  confidential 
business  information  so  used  will  be 
afforded  the  protection  provided  imder 
the  appropriate  statutory  authority.  In 
yoiir  request  for  confidential  treatment, 
please  state  whether  you  consent  to 
such  use.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 

Issued:  August  29, 1996. 

By  order  of  the  Commission. 
Dmuui  R.  Knehnkw, 
Secretary. 
(FR  Doc.  9&-22636  Filed  9-4-96;  8:45  am] 

BHJJNO  COOC  7020-Oa-r 


pnvwttgatlon  No.  731-TA-738  (FInaO] 

Foam  Extruded  PVC  and  Polystyrene 
Framing  Stock  From  the  United 
Kingdom 

AGENCY:  United  States  International 

Trade  Commission. 

ACTION:  Revised  schedule  for  the 

investigation. 

EFFECTIVE  DATE:  August  23,  1996. 
FOR  FliRTHER  INFORMATION  CONTACT: 
Debra  Baker  (202-205-3180),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW.. 


Washington.  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special     f 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  [http:// 
www.usitc.gov  or  ftp://ftp.usitc.gov). 

SUPPLEMENTARY  INFORMATKM:  Effective 
May  10, 1996,  the  Commission 
instituted  this  final  antidumping 
investigation  and  established  a  schedule 
for  its  conduct  in  the  Federal  Register 
(61  FR  27097,  May  30. 1996).  The 
Commission  is  hereby  amending  its 
published  schedule  for  the  investigation 
as  follows:  the  deadline  for  filing 
prehearing  briefs  is  September  23. 1996; 
the  prehearing  conference  will  be  held 
at  the  U.S.  International  Trade 
Commission  Buildiiig  at  9:30  a.m.  on 
September  27. 1996;  the  hearing  v«rill  be 
held  at  the  U.S.  International  Trade 
Commission  Building  at  9:30  a.m.  on 
October  1, 1996;  and  the  deadline  for 
filing  posthearing  briefs  is  October  4, 
1996.  If  briefs  contain  business 
proprietary  information,  a  nonbusiness 
proprietary  version  is  due  the  following 
business  day. 

For  further  information  concerning 
this  investigation  see  the  Commission's 
notice  of  investigation  cited  above  and 
the  Commission's  Rules  of  Practice  and 
Procedure,  ptirt  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207. 
subparts  A  and  C  (19  CFR  part  207). 

Authinity:  This  investigation  is  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.20  of  the 
Commission's  rules. 

Issued:  August  26, 1996. 
By  order  of  the  Commission. 
Duma  R.  Koehnke. 

Secretary. 

IFR  Doc.  96-22632  Filed  9-4-96;  8:45  am] 
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pnvMtlgations  Nos.  70l-TA-d67  (Final). 
731-TA-740  (Final).  731  -TA-741-743 
(Final),  731-TA-744  (Final).  731-TA-745 
(Final),  731-TA-746  (FlnaO,  731-TA-747 
(Final),  and  731-TA-748  (Final)] 

Certain  Laminated  Hardwood  FkMrIng 
From  Canada;  Sodium  Azkto  From 
JafMn;  Meiamlne  Institutional 
Dinnerware  From  China,  Indonesia, 
and  Taiwan;  Certain  Brake  Drums  and 
Rotors  From  China;  Steel  Concrete 
Reinforcing  Bars  From  Turlcay; 
Beryllium  Metal  and  High-Beiyllium 
Alloys  From  Kazakhstan;  Fresh 
Tomatoes  From  Mexico;  Engineered 
Process  Gas  Turt>o-Compressor 
Systems  From  Japan 

agency:  United  States  International 
Trade  Commission. 

ACTION:  Notice  of  commencement  of 
final  phase  countervailing  duty  and 
antidumping  investigations. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  commencement  of  final 
phase  coimtervailing  duty  Investigation 
No.  701-TA-367  (Final)  under  section 
705(b)  of  the  Tariff  Act  of  1930  (the  Act) 
(19  U.S.C.  §  1671d(b))  to  detennine 
whether  an  industry  in  the  United 
States  is  materially  injured,  or 
threatened  with  material  injury,  or 
establishment  of  an  industiy  in  the 
United  States  is  materially  retarded,  by 
reason  of  subsidized  imports  of  certain 
laminated  hardwood  flooring  from 
Canada,  provided  for  in  subheadings 
4421.90.98  and  9905.44.50  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States. 

The  Commission  additionally  gives 
notice  of  the  commencement  of  the 
following  final  phase  antidumping 
investigations  imder  section  735(d)  of 
the  Act  (19  U.S.C.  §  1673d(b)): 

1.  Investigation  No.  731-TA-740 
(Final),  to  detennine  whether  an 
industry  in  the  United  States  is 
materially  injiu^d,  or  threatened  with 
material  injiuy,  or  establishment  of  an 
industry  in  the  United  States  is 
materially  retarded,  by  reason  of  less- 
than-fair-value  imports  of  sodium  azide 
firom  Japan,  provided  for  in  subheading 
2850.00.50  of  the  Harmonized  Tariff 
Schedule  of  the  United  States. 

2.  Investigations  Nos.  731-TA-741- 
743  (Final),  to  determine  whether  an 
industry  in  the  United  States  is 
materially  injured,  or  threatened  with 
material  injury,  or  estabUshment  of  an 
industry  in  the  United  States  is 
materially  retarded,  by  reason  of  less- 
than-fair-value  imports  of  melamine 
institutional  dinnerware  from  Clhina, 
Indonesia,  and  Taivran,  provided  for  in 
subheadings  3924.10.20,  3924.10.30, 


and  3924.10.50  of  the  Harmonized  Tariff 
Schedule  of  the  United  States. 

3.  Investigation  No.  731-TA-744 
(Final),  to  determine  whether  an 
industry  in  the  United  States  is 
materially  injured,  or  threatened  with 
material  injury,  or  establishment  of  an 
industry  in  the  United  States  is 
materially  retarded,  by  reason  of  less- 
than-fair-value  imports  of  certain  brake 
dnuns  and  rotors  from  China,  provided 
for  in  subheading  8708.39.50  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States. 

4.  Investigation  No.  731-TA-745 
(Final),  to  determine  whether  an 
industry  in  the  United  States  is 
materially  injiued,  or  threatened  with 
material  injury,  or  establishment  of  an 
industry  in  the  United  States  is 
materially  retarded,  by  reason  of  less- 
than-fair-value  imports  of  steel  concrete 
reinforcing  bars  from  Turkey,  provided 
for  in  subheadings  7213.10.00  and 
7214.20.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States. 

5.  Investigation  No.  731-TA-746 
(Final),  to  determine  whether  an 
industry  in  the  United  States  is 
materially  injured,  or  threatened  with 
material  injury,  or  establishment  of  an 
industry  in  the  United  States  is 
materially  retarded,  by  reason  of  less- 
than-fair-value  imports  of  berylliiun 
metal  and  high-beryllium  alloys  from 
Kazakhstan,  provided  for  in 
subheadings  8112.11.30,  8112.11.60, 
and  7601.20.90  of  the  Harmonized  Tariff 
Schedule  of  the  United  States. 

6.  Investigation  No.  731-TA-747 
(Final),  to  determine  whether  an 
industry  in  the  United  States  is 
materially  injured,  or  threatened  with 
material  injury,  or  establishment  of  an 
industry  in  the  United  States  is 
materially  retarded,  by  reason  of  less- 
than-fair-value  imports  of  fresh 
tomatoes  from  Mexico,  provided  for  in 
subheadings  0702.00.20,  0702.00.40, 
and  0702.00.60  of  the  Harmonized  Tariff 
Schedule  of  the  United  States. 

7.  Investigation  No.  731-TA-748 
(Final),  to  determine  whether  an 
industry  in  the  United  States  is 
materially  injured,  or  threatened  with 
material  injury,  or  establishment  of  an 
industry  in  the  United  States  is 
materially  retarded,  by  reason  of  less- 
than-fair-vahie  imports  of  engineered 
process  gas  turbo-compressor  systems 
from  Japan,  provided  for  in  subheadings 
8406.81.10,  8406.82.10,  8406.90.20 
through  8406.90.45,  8414.80.20, 
8414.90.40,  8419.60.50,  and  9032.89.60 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States. 

For  further  information  concerning 
the  conduct  of  these  investigations, 
hearing  procedures,  and  rules  of  general 


appUcation,  consult  the  Commission's 
Rules  of  Practice  and  Procedure,  part 
201,  subparts  A  through  E  (19  CFR  part 
201),  and  part  207,  subparts  A  and  C  (19 
C:FR  part  207),  as  amended  in  61  FR 
37818  (July  22, 1996). 
EFFECTIVE  DATE;  August  21,  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Vera 
A.  Libeau  (202-205-3176),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street.  SW, 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  at  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  Internet  server  (http:// 
www.usitc.gov  or  ftp://ftp.usitc.gov), 
SUPPLEMENTARY  INFORMATION: 
Amendments  to  the  Commission's  Rules 
of  Practice  and  Procedure  concerning 
coimtervailing  duty  and  antidumping 
investigations  in  19  C.F.R.  parts  201  and 
207  t)ecame  effective  on  August  21, 
1996.  Under  its  revised  regulations,  the 
(Commission  will  conduct  a  single, 
continuous,  countervailing  duty  or 
antidumping  investigation,  in  contrast 
to  the  discrete  preliminary  and  final 
investigations  it  previously  conducted. 
The  regulations  provide  that  the 
Commission  will  normally  commence 
its  final  phase  investigation  at  the  same 
time  that  it  pubUshes  notice  of  an 
affirmative  preliminary  determination. 

The  Commission  has  reached 
affirmative  preliminary  determinations 
in  each  of  the  captioned  investigations. 
Because  these  determinations  were 
issued  before  the  amendments  to  the 
Commission's  regulations  became 
effective,  the  Commission  did  not 
commence  final  phase  investigations  at 
the  time  it  published  notice  of  these 
determinations.  It  does  so  now  to 
conform  these  investigations  to  the 
single,  continuous  investigation  concept 
of  the  amended  regulations,  which  are 
applicable  to  ongoing  antidumping  and 
countervailing  duty  investigations  as 
well  as  those  initiated  by  petitions  filed 
after  the  effective  date  of  the 
amendments. 

Accordingly,  persons  wishing  to 
participate  in  any  of  the  investigations 
as  parties,  who  did  not  enter  an 
appearance  in  the  applicable 
preliminary  investigation,  may  file  an 
entry  of  appearance  with  the  Secretary 
to  the  (Dommission,  as  provided  in 
section  201.11(b)(3)  of  the  Commission 
rules.  The  entry  of  appearance  for  an 
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investigation  must  be  filed  no  later  than 
21  days  before  the  scheduled  hearii^ 
date  in  that  investigation.  That 
scheduled  hearing  date  will  be  specified 
in  the  Final  Phase  Notice  of  Scheduling 
which  Willi  be  published  for  each 
investigation  in  the  Federal  Register  as 
provided  in  section  207.21  of  the 
Commission's  rules  upon  notice  from 
the  Department  of  Conunerce 
(Commerce)  of  an  affirmative 
preliminary  determination  in  that 
investigation  under  section  703(b)  or 
733(b)  of  the  Act,  or,  if  the  preliminary 
determination  is  negative,  upon  notice 
of  an  affirmative  final  determination  in 
that  investigation  under  section  705(a) 
or  735(a)  of  the  Act.  (In  the  Sodium 
Azide  and  Melamine  investigations,  in 
which  Conunerce  has  issued  affirmative 
preUminary  determinations,  the 
Commission  will  issue  Final  Phase 
Notices  of  Scheduling  when  it  receives 
further  information  from  Commerce 
concerning  scheduling  of  Commerce's 
final  investigation.)  Parties  that  filed 
entries  of  appearance  in  a  preliminary 
investigation  need  not  enter  a  separate 
appearance  for  the  final  phase  of  that 
investigation.  Industrial  users,  and,  if 
the  merchandise  under  investigation  is 
sold  at  the  retail  level,  representative 
consimier  organizations  have  the  right 
to  appear  as  parties  in  Commission 
antidumpiag  and  countervailing  duty 
Investigations.  The  Secretary  will 
prepare  a  public  service  Ust  containing 
the  names  #nd  addresses  of  all  persons, 
'or  their  representatives,  who  are  parties 
to  each  investigation. 

Pursuant  to  section  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  business  proprietary  information 
(BPI)  avail^le  to  authorized  applicants 
(which  must  be  interested  parties  that 
are  parties  to  the  investigation)  under 
the  Administrative  Protective  Order 
(APO)  issued  in  each  investigation, 
provided  that  the  application  is  made 
not  later  than  the  time  that  entries  of 
appearance  are  due  in  that  investigation. 
A  separate  tervice  Ust  will  be 
maintained  by  the  Secretary  for  each 
investigation  for  those  parties 
authorized  to  receive  BPI  imder  the 
APO. 

In  accordance  with  sections  201.16(c) 
and  207.3  ^f  the  Commission's  rules, 
each  docuihent  filed  by  a  party  to  any 
of  the  captioned  investigations  must  be 
served  on  ^1  other  parties  to  that 
investigati^  (as  identified  by  either  the 
pubhc  or  aP\  service  list),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  or  filing  without  a  certificate 
of  service. 


Autliority:  These  investigations  are  twing 
conducted  under  authority  of  title  VII  of  the 
Act  This  notice  is  published  pursuant  to 
section  207.20(a)  of  the  Commission's  niles. 

Issued:  August  29, 1996. 

By  wder  of  the  Conunission. 
Douu  R.  Kodmlce, 
Secretary. 

(FR  Doc  96-22635  Filed  0  4  06;  8:45  am] 
■HJJMBOOM: 


pnvestigations  No*.  731-TA-73*  and  737 
(Final)] 

Large  Newspaper  Printing  Presses  and 
Components  Thereof,  Whether 
Assembled  or  Unassembled,  From 
Germany  and  Japan 

Determinations 

On  the  basis  of  the  record '  developed 
in  the  subject  investigations,  the 
Commission  determines,^  pursuant  to 
section  735(b)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  §  1673d(b))  (the  Act),  that  an 
industry  in  the  United  States  is 
threatened  with  material  injury  by 
reason  of  imports  from  Germany  and 
Japan  of  large  newspaper  printing 
presses  (LNPPs)  and  components 
thereof,  whether  assembled  or 
unassembled,  whether  complete  or 
incomplete,  that  have  been  found  by  the 
Department  of  Conmierce  to  be  sold  in 
the  United  States  at  less  than  fair  value 
(LTFV).'  *  The  subject  imports  are 
provided  for  in  subheadings  8443.11.10, 
8443.11.50,  8443.21.00,  8443.30.00, 
8443.40.00,  8443.59.50,  8443.60.00,  and 
8443.90.50  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS). 
LNPP  computerized  control  systems 
(including  equipment  and/or  software) 
may  enter  imder  HTS  subheadings 
8471.49.10,  8471.49.21.  8471.49.26, 
8471.50.40,  8471.50.80,  and  8537.10.90. 

Background 

The  Commission  instituted  these 
investigatidns  effective  February  28, 
1996,  following  preliminary 
determinations  by  the  Department  of 
Commerce  that  imports  of  LNPPs  and 
components  thereof,  whether  assembled 
or  unassembled,  whether  complete  or 


<  The  record  is  defined  in  sec  207.2(f)  of  the 
Commission's  Rnles  of  Practice  and  Procediire  (19 
CFR  §207.2(0). 

iQiainnan  Miller  did  not  participate. 

^Commissioner  Crawford  determines  that  an 
industry  in  the  United  States  is  materially  injured 
by  reason  of  the  LTFV  imports. 

'Vice  Chairman  Bragg,  and  Commissoners 
Newquist.  Nuzum.  and  Watson,  who  find  that  an 
industry  io  the  United  States  is  threatened  with 
material  injury,  further  determine  pursuant  to  19 
U.S.C  §  1673d(b)(4)(B),  that  they  would  not  have 
found  material  injury  but  for  the  suspension  of 
liquidation  of  entries  of  the  merchandise  under 
investigation. 


incomplete,  from  C^rmany  and  Japan 
were  being  sold  at  LTFV  within  the 
meening  of  section  733(b)  of  the  Act  (19 
U.S.C.  §  1673b(b)).  Notice  of  the 
institution  of  the  Commission's 
investigations  and  of  a  pubUc  hearing  to 
be  held  in  connection  therewith  was 
given  by  posting  copies  of  the  notice  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission, 
Washington,  DC,  and  by  publishing  the 
notice  in  the  Federal  Re^wter  of  March 
13, 1996  (61  FR  10381).  The  hearing  was 
held  in  Washington,  DC,  on  July  17, 
1996,  and  all  persons  who  requested  the 
opporttmity  were  permitted  to  appear  in 
p>erson  or  by  coimsel. 

The  Commission  transmitted  its 
determinations  in  these  investigations  to 
the  Secretary  of  Commerce  on  August 
28, 1996.  The  views  of  the  Commission 
are  contained  in  USITC  Publication 
2988  (August  1996),  entitled  "Large 
Newspaper  Printing  Presses  and 
Components  Thereof,  Whether 
Assembled  or  Unassembled,  from 
Germany  and  Japan:  Investigations  Nos. 
731-TA-736  and  737  (Final)." 

Issued:  August  27, 1996. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
(FR  Doc.  96-22633  Filed  9-4-96;  8:45  am] 

aiUJNa  COOE  70M-02-P 


Pnvestlgation  No.  731-TA-748 
(Preliminary)] 

Persulfates  From  China 

Determination 

On  the  basis  of  the  record  ■  developed 
in  the  subject  investigation,  the 
Commission  determines,^  pursuant  to 
section  733(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  §  1673b(a)),  that  there  is  a 
reasonable  indication  that  an  industry 
in  the  United  States  is  threatened  with 
material  injury  by  reason  of  imports 
from  China  of  persulfates,  provided  for 
in  subheadings  2833.40.20  and 
2833.40.60  of  the  Harmonized  Tariff 
Schedule  of  the  United  States,  that  are 
alleged  to  be  sold  in  the  United  States 
at  less  than  fair  value  (LTFV).^ 

Commencement  of  Final  Phase 
Investigation 

Pursuant  to  section  207.18  of  the 
Commission's  rules,  as  amended  in  61 
FR  37818  (July  22, 1996),  the 


■  The  record  is  defined  in  sec.  207.2(f]  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR  §207.2(0). 

'  Chairman  Miller  not  participating. 

'  Commissioners  Crawford  and  Watson  find  a 
reasonable  indication  of  material  injury  by  reason 
of  the  subject  imports. 
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Commission  also  gives  notice  of  the 
commencement  of  the  final  phase  of  its 
investigation.  The  Commission  will 
issue  a  final  phase  notice  of  scheduling 
which  will  be  published  in  the  Federal 
Register  as  provided  in  section  207.21 
of  die  Commission's  rules  upon  notice 
firom  the  Department  of  Commerce 
(Commerce)  of  an  affinnative 
preliminary  determination  in  the 
investigation  under  section  733(b)  of  the 
Act,  or,  if  the  preliminary  determination 
is  negative,  upon  notice  of  an 
affirmative  final  determination  in  that 
investigation  under  section  735(a)  of  the 
Act.  Parties  that  filed  entries  of 
appearance  in  the  preliminary 
investigation  need  not  enter  a  separate 
appearance  for  the  final  phase  of  the 
investigation.  Industrial  users,  and,  if 
the  merchandise  onder  investigation  is 
sold  at  the  retail  level,  representative 
consumer  organizations  have  the  right 
to  appear  as  parties  in  Commission 
antidumping  and  countervaiUng  duty 
investigations.  The  Secretary  will 
prepare  a  public  service  list  containing 
the  names  and  addresses  of  all  persons, 
or  their  representatives,  who  are  parties 
to  the  investigation. 

Background 

On  July  11, 1996,  a  petition  was  filed 
with  the  Commission  and  the 
Department  of  Commerce  by  FMC  Corp., 
Chicago,  IL,  alleging  that  an  industry  in 
the  United  States  is  materially  injured 
or  threatened  with  material  injury  by 
reason  of  LTFV  imports  of  persulfates 
from  China.  Accordingly,  effective  July 
11, 1996,  the  Commission  instituted 
antidiunping  Investigation  No.  731-TA- 
749  (Preliminary). 

Notice  of  the  institution  of  the 
Corrunission's  investigation  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary,  U.S.  International 
Trade  Commission,  Washington,  DC, 
and  by  publishing  the  notice  in  the 
Federal  Register  of  July  17, 1996  (61  FR 
37283).  The  conference  was  held  in 
Washington,  DC,  on  July  31, 1996.  and 
all  persons  who  requested  the 
opportimity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to 
the  Secretary  of  Commerce  on  August 
26, 1996.  The  views  of  the  Commission 
are  contained  in  USITC  Publication 
2989  (August  1996),  entitled 
"Persulfates  firom  China:  Investigation 
No.  731-TA-749  (Preliminary)." 

Issued:  August  27, 1996. 


By  order  of  the  Commission. 
Donna  R.  Koduks, 

Secmtary. 

[FR  Doc.  96-22634  Filed  0  4  96;  8:45  am) 

BN.UNQ  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Partiai  Consent 
Decree  Pursuant  to  ttie 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act.  42  U.S.C.  §§9601.  et  seq. 

In  accordance  with  Departmental 
poUcy.  28  C.F.R.  §  50.7.  notice  is  hereby 
given  that  a  proposed  partial  consent 
decree  in  United  States  v.  Excel  Corp., 
Civil  Action  No.  3:93CV0119RM,  was 
lodged  on  August  13, 1996  with  the 
United  States  District  Court  for  the 
Northern  District  of  Indiana.  The 
consent  decree  resolves  the  claims 
alleged  against  Excel  Corporation, 
Elkhart  Products  Corporation,  Detrex 
Corporation,  NIBCO,  Inc.,  Miles,  Inc. 
and  Adams  &  Westlake,  Ltd.  under  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act,  42  U.S.C.  §§9601,  et  seq., 
("CERCLA").  The  proposed  Consent 
Decree  provides  for  the  payment  by 
these  settling  parties  of  $4,452,500  of 
the  United  States  unrecovered  response 
costs  at  the  Main  Street  Well  Field  Site 
in  Elkhart,  Indiana  (the  "Site").  The 
proposed  Consent  Decree  also  resolves 
the  United  States  claim  against  Detrex 
Corporation  for  a  civil  penalty  for  its 
alleged  failure  to  perform  response 
activities  at  the  Site  pursuant  to  an 
administrative  order  issued  by  the 
United  States  Environmental  Protection 
Agency. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  D.C.  20530,  and 
should  refer  to  United  States  v.  Excel 
Corp.,  DOJ  Ref.  #90-11-3-799. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  301  Federal  Building, 
204  South  Main  Sti«et,  South  Bend, 
Indiana;  the  Region  5  Office  of  the 
Environment  Protection  Agency,  77 
West  Jackson  Boulevard,  Chicago,  IL 
60604;  and  at  the  Consent  Decree 
Library,  1120  G  Street,  N.W.,  4th  Floor, 
Washington,  D.C.  20005,  (202)  624- 
0892.  A  copy  of  the  proposed  consent 
decree  may  be  obtained  in  person  or  by 
mail  from  the  Consent  Decree  Library, 


1120  G  Street,  N.W.,  4di  Floor. 

Washington,  D.C.  20005.  In  requesting  a 

copy  please  refer  to  the  referenced  case 

and  enclose  a  check  in  the  amoimt  of 

$10.25  (25  cents  per  page  reproduction 

costs),  payable  to  the  Consent  Decree 

Library. 

Walker  Smith, 

Deputy  Chief,  Environmental  Enforcement 

Section,  Environment  and  Natural  Resources 

Division. 

(FR  Doc  96-22552  Filed  9-4-96;  8:45  am] 

BttJJNO  COOC  4410-01-M 


Notice  of  Lodging  of  Settlement 
Agreement  Pursuant  to  the 
Compreiiensive  Environmental 
Response,  Compensation  and  UabiUty 
Act 

Notice  is  hereby  given  that  a  proposed 
Settlement  Agreement  in  In  re:  The 
Parson's  Company,  Case  No.  82  B  751. 
was  lodged  with  the  United  States 
Bankruptcy  Court  for  the  Northern 
District  of  Illinois,  on  August  27, 1996, 
among  the  United  States,  on  behalf  of 
the  Environmental  Protection  Agency 
("EPA"),  the  State  of  Illinois,  and  the 
debtor.  The  United  States  filed  an 
application  for  reimbursement  of 
administrative  expenses  against  the 
debtor  in  the  action  for  the  debtor's 
liability  under  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  ("CERCLA"),  42  U.S.C. 
§  9601  et  seq.,  for  investigation  and 
clean-up  costs  at  the  debtor's  property, 
in  Belvidere,  Illinois.  The  State  also 
filed  a  claim  against  the  debtor  for  the 
State's  own  clean-up  costs.  Under  the 
Settlement  Agreement,  the  debtor  will 
pay  the  United  States  and  the  State,  in 
equal  shares,  the  assets  remaining  in  the 
estate  after  payment  of  professionals' 
fees  and  taxes.  The  Settlement 
Agreement  includes  a  covenant  not  to 
sue  by  the  United  States  under  Sections 
106  and  107  of  CERCLA,  42  U.S.C. 
§§  9606  and  9607,  and  under  Section 
7003  of  the  Resource  Conservaticm  and 
Recovery  Act,  42  U.S.C.  §  6973 
("RCRA"). 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Settlement  Agreement  for  a  period  of  30 
days  from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division.  Department  of  Justice. 
Washington,  D.C.  20530.  All  comments 
should  refer  to  In  re:  The  Parson's 
Company,  D.J.  Ref.  90-11-2^91. 
Commenters  may  request  an 
opportunity  for  a  public  hearing  in  the 
affected  area,  in  accordance  with 
Section  7003(d)  of  RCRA. 
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The  proposed  Settlement  Agreement 
may  be  e>tamined  at  the  office  of  the 
Environmental  Protection  Agency,  77 
West  Jackson  Boulevard,  Chicago, 
IlUnois,  60604.  and  at  the  Consent 
Decree  Library,  1120  G  Street,  N.W.,  4th 
floor,  Washington.  D.C.  20005, 202- 
624-0892,  A  copy  of  the  proposed 
Settlement  Agreement  may  t>e  obtained 
in  person  or  by  mail  from  the  Consent 
Decree  Library.  In  requesting  a  copy, 
please  enclose  a  check  in  the  amount  of 
$3.25  for  the  Agreement  (25  cents  per 
page  reproduction  costs)  payable  to  the 
Consent  Decree  Library.  When 
requesting  a  copy,  please  refer  to  /n  re: 
The  Parson's  Company.  D.J.  Ref.  No.  90- 
11-2-891. 
BmcB  S.  G^lber, 

Deputy  Section  Chief,  Envimnmental 
Enforcemert  Section,  Environment  and 
Natural  Retources  Division. 
[FR  Doc.  9f-22551  Filed  9-4-96:  8:45  am] 

MLUNO  COOC  4410-01-M 


Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act  of  1980 

In  accotdance  with  Departmental 
policy,  notice  is  hereby  given  that  a 
proposed  Consent  Decree  in  United 
States  V.  f esses,  et  al.,  Civil  Action  No. 
90-654  (W.D.  Pa.),  was  lodged  on 
August  19, 1996  with  the  United  States 
District  Court  for  the  Western  District  of 
P«uisylv9nia.  This  proposed  Consent 
Decree  wjll,  if  entered,  settle  a 
complaint  filed  against  twenty-six 
defendants  by  the  United  States  on 
behalf  of  |he  Environmental  Protection 
Agency  C^A"),  pursuant  to  Section 
107  of  the(  Comprehensive 
Environmiental  Response,  Compensation 
and  Liability  Act  of  1980,  as  amended 
("CERClA")  42  U.S.C  §9607,  in 
connection  with  the  Metcoa  Radiation 
Superfund  Site,  in  Pulaski, 
Pennsylvania.  Certain  defendants  in 
tiuTi  sued;over  two  hundred  (200)  third 
p>arty  def^dants  and  brought 
counterclaims  against  various  federal 
agencies,  the  counterclaim  defendants. 

The  proposed  Consent  Decree 
provides  fcr  reimbursement  of  past 
response  costs  incurred  by  the  United 
States  in  liie  amount  of  $1,950,000.00 
and  payment  of  future  response  costs, 
and  for  p^ormance  of  response  actions 
at  the  Melcoa  Radiation  Superfund  Site. 
The  proposed  Consent  Decree  also 
provides  for  payment  of  response  costs 
by  the  coiMiterclaim  defendants  in  the 
amount  of  $291,000.00. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication. 


comments  relating  to  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Departmfflit 
of  Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v.  Pesses, 
et  al.,  DOJ  Ref.  #90-11-3-613. 

The  proposed  Consent  IDecree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney  for  the  Western  District 
of  Pennsylvania,  633  Post  Office  and 
Courthouse,  Seventh  and  Grant  Street, 
Pittsburgh,  Pennsylvania  15219;  the 
Region  III  Office  of  the  Environmental 
Protection  Agency,  841  Chestnut 
Building,  Philadelphia,  Pennsylvania 
19107;  and  at  the  Consent  Decree 
Library,  1120  G  Street,  NW,  4th  Floor, 
Washington,  DC  20005,  202-624-0892. 
A  copy  of  the  proposed  Consent  Decree 
may  be  obtained  in  person  or  by  mail 
from  the  Consent  Decree  Library,  1120 
G  Street.  NW,  4th  Floor,  Washington, 
E)C  20005.  In  requesting  a  copy,  please 
refer  to  the  referenced  case  and  enclose 
a  check  in  the  amount  of  $50.00  (25 
cents  per  page  reproduction  costs), 
payable  to  the  Consent  Decree  Library. 
Walker  Smith, 

Deputy  Chief,  Environmental  Enforcement 
Sa:tion,  Environment  and  Natural  Resources 
Division. 

[FR  Doa  96-22553  Filed  9-4-96;  8:45  am) 

BIUMO  COOC  4410-«1-M 


Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  tl>e  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

Notice  is  hereby  given  that  a  proposed 
consent  decree  in  United  States  versus 
Rohm  and  Haas  Company,  et  al.,  Qvil 
Action  No.  85-4386,  was  lodged  on 
August  21, 1996,  with  the  United  States 
District  Court  for  the  District  of  New 
Jersey,  Camden  Vicinage.  The  proposed 
decree  resolves  the  United  States' 
claims  under  CERCLA  against 
defendants  Manor  Care,  Inc..  Manor 
Healthcare  Corp..  and  Portfolio  Oie. 
Inc.  (the  "Manor  Defendants")  with 
respect  to  the  Lipari  Landfill  Superfund 
Site,  in  Mantua  Township,  New  Jersey. 
The  Manor  Defendants  are  the  alleged 
successors  to  a  transporter  that  disposed 
of  hazardous  substances  at  the  Site. 
Under  the  terms  of  the  proposed  decree, 
the  Manor  Defendants  will  pay 
$2,100,000  in  reimbursement  of  past 
and  future  response  costs  incurred  and 
to  be  incurred  by  the  United  States  and 
the  State  of  New  Jersey. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 


consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  D.C.  20530,  and 
should  refer  to  United  States  versus 
Rohm  and  Haas  Company,  et  al.,  DOJ 
Ref  #90-11-3-86. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  402  East  State  Street, 
Trenton,  New  Jersey;  the  Region  II 
Office  of  the  Environmental  Protection 
Agency,  26  Federal  Plaza,  New  York, 
New  York;  and  at  the  consent  Decree 
Library,  1120  G  Street,  N.W.,  4th  Floor. 
Washington,  D.C.  20005.  In  requesting  a 
copy  please  refer  to  the  referenced  case 
and  enclose  a  check  in  the  amount  of 
$11.25  (25  cents  per  page  reproduction 
costs),  payable  to  the  Consent  Decree 
Library. 
JoelGron.' 

Section  Chief  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 
IFR  Doc.  96-22571  Filed  9-4-96;  8:45  am) 

WLUNQ  CODE  441»41-M 


Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993,  Michigan  Materials  and 
Processing  Institute 

Notice  is  hereby  given  that,  on  August 
13, 1996,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C. 
§  4301  et  seq.  ("the  Act"),  the  Michigan 
Materials  and  Processing  Institute 
("MMPI")  has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances.  The 
following  companies  were  recehtly 
accepted  as  a  Class  A  Shareholders  in 
MMPI:  Applied  Sciences,  Inc., 
Cedeuville,  OH;  Brennan  Recycling,  Inc., 
St.  Claire,  Shores,  MI;  Quantum 
Consultants,  Inc.,  East  Lansing,  MI;  and 
Nanocor.  Inc.,  Arlington  Heights,  IL. 
Lincoln  Composites,  Inc..  is  no  longer  a 
Class  A  Shareholder  in  MMPI. 

No  other  changes  have  been  made  in 
either  the  membership  or  the  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  MMPI 
intends  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 
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On  August  7, 1990,  MMPI  filed  its 
origiiial  notification  pursuant  to  Section 
6(a)  of  the  Act  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  September  6. 1990,  55  Feid.  Reg. 
36710.  The  last  notification  was  filed 
with  the  Department  on  March  13, 1996. 
A  notice  was  published  in  the  Federal 
Register  on  April  22, 1996,  61  Fed.  Reg. 
17728. 

CoimtancB  K.  Rohiiman,  ■ 
Diiector  of  Operations.  Antitrust  Division. 
(PR  Doc.  96-22554  Filed  0  4  06;  8:45  am) 

HLUNO  COM  4410-ei-M 


Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  Section  1301.43(a)  of  Title 
21  of  the  Code  of  Federal  Regulations 
(CFR),  this  is  notice  that  on  May  13, 
1996,  Noramco  of  Delaware,  Inc., 
Division  of  McNeilab,  Inc.,  500  Old 
Swedes  Landing  Road,  Wilmington, 
Delaware  19801,  made  application, 
which  was  received  for  processing  on 
June  27, 1996,  to  the  Drug  Enforcement 
Administration  (DEA)  for  registration  as 
a  bulk  manufacturer  of  the  basic  classes 
of  controlled  substances  listed  below: 

Drug  Schedule 

Codeine  (9050)  „..  II 

Oxycodone  (9143)  II 

Hydrocodone  (9193)  II 

Mofphine  (9300)  II 

Thebaine  (9333)  II 

Fentanyl(9801) II 

The  firm  plans  to  manufacture  the 
listed  controlled  substances  for 
distribution  to  its  customers  as  bulk 
product. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  D.C.  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than 
November  4, 1996. 

Dated:  August  21,1 996. 
Gene  R.  Haislip, 

Depufy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

[FR  Doc.  96-22631  Filed  0  4  96;  8:45  am] 
BtUMQ  CODE  4410-09-Kr      ' 


Foreign  Claims  SetOemsnt 
Commission 

Privacy  Act  of  1974;  Nsw  Systsm  of 
Records  Notice:  Registration  of 
Potential  Claims  Against  Iraq 

AQBUCY:  Foreign  Claims  Settlement 

Commission:  Justice. 

ACTION:  Notice  of  new  system  of  records. 

SUMMARY:  The  Foreign  Claims 
Settlement  Commission  (FCSC)  hereby 
publishes  notice  of  the  establi^unent  of 
en  additional  records  system  to  be 
effective  as  of  October  1, 1996.  and 
designated  "FCSC-38,  Iraq,  Registration 
of  Potential  Claims  Against."  Any 
person  interested  in  commenting  on  this 
system  may  do  so  by  submitting 
comments  in  writing  to  the 
Administrative  Office  of  the  Foreign 
Claims  Settlement  Commission,  600  E 
Street,  NW,  Washington,  DC  20579. 
Comments  must  be  submitted  on  or 
before  October  1, 1996.  This  record 
system  will  be  added  to  the 
Commission's  current  Privacy  Act 
Systems  of  Records. 
EFFECTIVE  DATE:  The  system  of  records 
designated  "FCSC-38,  Iraq,  Registration 
of  Potential  Claims  Against"  shall  be 
established  and  become  effective  on 
October  1, 1996,  as  published  herein 
unless  amended  by  notice  published 
prior  to  that  date.  The  existing  systems 
of  records  continue  in  effect. 
FOR  FURTHER  INFORMATKM  CONTACT: 
David  E.  Bradley,  Chief  Counsel, 
Foreign  Claims  Settlement  Commission, 
600  E  Street  NW,  Room  6002, 
Washington,  DC  20579,  telephone  (202) 
616-6975,  fax  (202)  616-6993. 

FCSC-38 

SYSTEM  NAME: 

Iraq,  Registration  of  Potential  Claims 
Against. 

SYSTEM  LOCATKM: 

Foreign  Claims  Settlement 
Commission,  600  E  Street  NW,  Room 
6002,  Washington.  DC  20579. 

CATEQOmES  OF  INWVIOUALS  COVERED  BY  THE 
SYSTEM: 

Natural  and  juridical  persons  with 
potential  claims  against  Iraq  that  are 
outside  the  jurisdiction  of  the  United 
Nations  Compensation  Commission. 

CATEQORIES  OF  IKCOROS  M  THE  SYSTEM: 

Claim  information,  including  name 
and  address  of  claimant  and 
representative,  if  any;  date  and  place  of 
birth  or  naturalization;  nature  and 
valuation  of  claim,  including 
description  of  property  or  other  asset  or 
interest  that  is  the  subject  of  the  claim; 


other  evidence  establishing  entitlement 
to  compensation  for  claim. 

AUmORITY  FOR  MAMTENANCE  OF  THE  SYSTBH: 

Information  in  the  system  was 
collected  imder  the  Foreign  Claims 
Settlement  Commission's  general 
authority  to  adjudicate  claims  conferred 
by  22  U.S.C.  1621  et  seq. 

nOUTME  USES  OF  RECORDS  MAMTAMB)  Bl  THE 
SYSTEM,  MCUHXNQ  CATEOORCS  OF  USERS  AND 
THE  PURPOSES  OF  THE  USES: 

Records  are  used  for  the  purpose  of 

determining  the  validity  and  amount  of 
potential  claims,  to  facilitate  planning 
for  adjudication  of  such  claims  in  the 
future.  Names  and  other  information 
furnished  by  registrants  may  be  used  for 
verifying  citizenship  status  with  the 
Immigration  £md  Naturalization  Service. 
Names  and  addresses  of  individual 
registrants  will  be  subject  to  public 
disclosure.  Other  information  provided 
by  the  individual  registrants  will  be 
maintained  as  confidential  information 
which  will  be  exempt  from  disclosure  to 
the  public. 

Law  Enforcement:  In  the  event  that  a 
system  of  records  maintained  by  the 
FCSC  to  carry  out  its  functions  indicates 
a  violation  or  potential  violation  of  law, 
whether  civil  or  criminal  or  regulatory 
in  nature  and  whether  arising  by  general 
statute  or  particular  program  statute  or 
order  issued  pursuant  thereto,  the 
relevant  records  in  the  system  of  records 
may  be  referred,  as  a  routine  use,  to  the 
appropriate  agency,  whether  Federal, 
State,  local  or  foreign,  charged  with 
enforcing  or  implementing  the  statute, 
rule,  regulation  or  order  issued  pursuant 
thereto. 

A  record,  or  any  facts  derived 
therefrom,  may  be  disclosed  in  a 
proceeding  before  a  court  or 
adjudicative  body  before  which  the 
FCSC  is  authorized  to  appear  or  to  the 
Department  of  Justice  for  use  in  such 
proceeding  when: 

i.  The  FCSC,  or  any  subdivision 
thereof,  or 

ii.  Any  employee  of  the  FCSC  in  his 
or  her  official  capacity,  or 

iii.  Any  employee  of  the  FCSC  in  his 
or  her  official  capacity  where  the 
Department  of  Justice  has  agreed  to 
represent  the  employee,  or 

iv.  The  United  States,  where  the  FCSC 
determines  that  the  litigation  is  likely  to 
affect  it  or  any  of  its  subdivisions,  is  a 
party  to  litigation  or  has  an  interest  in 
litigation  and  such  records  are 
determined  by  the  FCSC  to  be  arguably 
relevant  and  necessary  to  the  litigation 
and  such  disclosure  is  determined  by 
the  FCSC  to  be  a  use  compatible  with 
the  purpose  for  which  the  records  were 
collected. 
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POUOES  AMP  PRACncn  FOR  8T0NNQ, 
RETRCVMQ,  ACCE88MQ,  RETAMMQ,  AND 
nSPOSMQ  OF  RECORDS  M  THE  SYSTEM: 

storage:   I 

Paper  records  maintained  in  file 
folders. 

RETRCVABWrY: 

Filed  nunierically  by  registration 
number.  Alphabetical  index  used  for 
identificatjion  of  registrant. 

SAfEQUARO$: 

At  FCSC:  Building  employs  seciirity 
guards. 

Records  are  maintained  in  a  locked 
room  accessible  to  authorized  FCSC 
personnel  and  other  persons  when 
accompanied  by  such  personnel. 

RETBinoN  4N0  onpoeAU 

Records  are  maintained  in  accordance 
with  5  U.S.C.  301.  Disposal  of  records 
will  be  in  accordance  with  44  U.S.C. 
3301-3314  when  such  records  are 
determined  no  longer  useful. 

SYSTai  lflAfMQER(S)  AND  ADDRESS: 

Administrative  Officer,  Foreign 
Claims  Settlement  Commission,  600  E 
Street,  NW,  Room  6002,  Washington, 
DC  20579:  telephone  202-616-6975,  fax 
202-616-#993.      . 

NOTIRCAT10II  PROCEDURE: 

Same  as  above. 


CONTESTMa  RECORD  PROCEDURES: 

Same  afl  above. 

RECORD  SOURCE  CATEGORIES: 

Registrant  on  whom  the  record  is 
maintained. 
Delias  A.  tidgway. 
Chair. 

|FR  Doc.  96|-22662  Filed  9-4-96;  8:45  am] 
aiuMO  cooi  44ie-oi-M 


Privacy  A^t  of  1974;  New  System  of 
Records  Notice;  Holocaust  Survivors 
Claims  Program 

AQENCY:  Fbreign  Claims  SeUlement 

Commission.  Justice. 

ACTION:  Notice  of  new  system  of  records. 

SUMMARY:  [Hie  Foreign  Claims 
Settlement  Conunission  (FCSC)  hereby 
publishes  notice  of  the  estabhshment  of 
an  additional  records  system  to  be 
effective  as  of  October  1, 1996,  and 
designated  "FCSC-37,  Germany, 
Holocaust  Survivors'  Claims  Against." 
Any  persoti  interested  in  commenting 
on  this  sy^em  may  do  so  by  submitting 
comments  in  writing  to  the 
Administrative  Office  of  the  Foreign 
Claims  Settlement  Commission,  600  E 
Street,  NW.,  Washington,  IX:  20579. 


Comments  must  be  submitted  on  or 
before  October  1, 1996.  This  records 
system  will  be  added  to  the 
Commission's  current  Privacy  Act 
Systems  of  Records. 
EFFECTIVE  DATE:  The  system  of  records 
designated  "FCSC-37,  Germany, 
Holocaust  Survivors'  Claims  Against" 
shall  be  established  and  become 
effective  on  October  1, 1996,  as 
published  herein  unless  amended  by 
notice  published  prior  to  that  date.  The 
existing  systems  of  records  continue  in 
effiact. 

FOR  FURTHER  MFORMATION  CONTACT: 
David  E.  Bradley,  Chief  Counsel, 
Foreign  Claims  Settlement  Commission, 
600  E  Street  NW.,  Room  6002, 
Washington,  DC  20579.  telephone  (202) 
616-6975,  fax  (202)  616-6993. 

FCSC-37 

systemname: 

Germany,  Holocaust  Survivors' 
Qaims  Against. 

SYSTBI  LOCATION: 

Foreign  Claims  Settlement 
Commission,  600  E  Street  NW..  Room 
6002,  Washington.  DC  20579. 

CATEGORCS  OF  MDMOUALS  COVERED  BY  THE 
SYSTEM: 

Natural  persons  who  assert  claims  for 
loss  of  Uberty  or  damage  to  body  or 
health  as  a  result  of  National  Socialist 
measures  of  persecution  conducted 
directly  against  them. 

CATEGORCS  OF  RGOOROS  M  THE  SYSTBil: 

Qaim  information,  including  name 
and  address  of  claimant  and 
representative,  if  any;  date  and  place  of 
birth  or  naturalization;  nature  and 
valuation  of  claim,  including 
description  of  measures  of  persecution; 
other  evidence  establishing  entitiement 
to  compensation  for  claim. 

AUTHORITY  FOR  MAMTBIANCE  OF  THE  SYSTBI: 

Pub.  L  104-99,  and  the  Agreement 
Between  the  Government  of  the  United 
States  of  America  and  the  Government 
of  the  Federal  Republic  of  Germany 
Concerning  Final  Benefits  to  Certain 
United  States  Nationals  Who  Were 
Victims  of  National  Sociahst  Measures 
of  Persecution  of  September  19, 1995. 

ROUTSIE  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM,  BICLUDMQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  THE  USES: 

Records  are  used  for  the  purpose  of 
determining  the  validity  and  amount  of 
claims;  issuance  of  decisions  concerning 
eligibility  to  receive  com{}ensation 
under  the  Act  and  Agreement; 
notifications  to  claimants  of  rights  to 
appeal;  preparation  of  decisions  for 


certification  to  the  Secretary  of  State  for 
use  in  diplomatic  settlement 
negotiations  with  Germany;  and 
prepfuation  of  certifications  of  awards  to 
the  Secretary  of  the  Treasury  for 
payment.  Names  and  other  information 
funiished  by  claimants  may  be  used  for 
verifying  citizenship  status  with  the 
Immigration  and  Naturalization  Service. 
As  required  by  the  authorizing  statute, 
the  information  contained  in  this  system 
of  records  will  be- maintained  as 
confidential  information  which  will  be 
exempt  from  disclosure  to  the  public. 

Law  Enforcement:  In  the  event  that  a 
system  of  records  maintained  by  the 
FCSC  to  carry  out  its  functions  indicates 
a  violatifHi  or  potential  violation  of  law, 
whether  dvil  or  criminal  or  regulatory 
in  nature  and  whether  arising  by  general 
statute  or  particular  program  statute  or 
order  issued  pursuant  thereto,  the 
relevant  records  i|i  the  system  of  records 
may  be  referred,  as  a  routine  use,  to  the 
appropriate  agency,  whether  Federal, 
State,  local  or  foreign,  charged  with 
enforcing  or  implementing  the  statute, 
rule,  regulation  or  order  issued  pursuant 
thereto. 

A  record,  or  any  facts  derived 
therefrom,  may  be  disclosed  in  a 
proceeding  before  a  court  or 
adjudicative  body  before  which  the 
FCSC  is  authorized  to  appear  or  to  the 
Department  of  Justice  for  use  in  such 
proceeding  when: 

i.  The  FCSC,  or  any  subdivision 
thereof,  or 

ii.  Any  employee  of  the  FCSC  in  his 
or  her  official  capacity,  or 

iii.  Any  employee  of  the  FCSC  in  his 
or  her  official  capacity  where  the 
Department  of  Justice  has  agreed  to 
represent  the  employee,  or 

iv.  The  United  States,  where  the  FCSC 
determines  that  the  Utigation  is  likely  to 
affect  it  or  any  of  its  subdivisions,  is  a 
party  to  litigation  or  has  an  interest  in 
litigation  and  such  records  are 
determined  by  the  FCSC  to  be  arguably 
relevant  and  necessary  to  the  litigation 
and  such  disclosure  is  determined  by 
the  FCSC  to  be  a  use  compatible  with 
the  purpose  for  which  the  records  were 
collected. 

pouoes  and  practices  for  storinq, 
retrcvmq,  accessstg,  retassnq,  and 
06p0smq  of  records  bl  the  systbi: 

storage: 

Paper  records  maintained  in  file 
folders.  . 

RETREVABILfrY: 

Filed  numerically  by  claim  nujnber. 
Alphabetical  index  used  for 
identification  of  claim. 
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SAFEQUAROS: 

At  FCSC:  Building  employees  seoirity 
guards. 

Records  are  maintained  in  a  locked 
room  accessible  to  authorized  FCSC 
personnel  and  other  persons  when 
accompanied  by  such  personnel. 

RETENTION  AND  DttPOSAL: 

.  Records  are  maintained  in  accordance 
with  5  U.S.C.  301.  Disposal  of  records 
will  be  in  accordance  with  44  U.S.C. 
3301-3314  when  such  records  are 
determined  no  longer  useful. 

8Y8TBI IMNAQERS  AND  AOORESK 

Administrative  Officer,  Foreign 
Claims  Settlement  Commission,  600  E 
Street,  NW.,  Room  6002,  Washington, 
DC  20579;  telephone  202-616-6975,  fax 
202-616-6993. 

NOmCATION  mOCEDURE: 

Same  as  above. 

C0NTE8TMQ  RECORD  PROCEDURES: 

Same  as  above. 

RECORD  SOURCE  CATEQORIES: 

Claimant  on  whom  the  record  is 
maintained. 
DelisM  A.  Ridgway. 
Chair. 
(FR  Doc.  96-22663  Filed  0  4  06;  8:45  am) 

BILLINO  CODE  44ie-ei-M 


Immigration  and  Naturalization  Service 
PNS  No.  178S-«e;  AQ  Order  No.  2O52-0Q] 
RiN111S^C83 

Requirement  for  the  Registration  and 
Fingerprinting  of  Certain 
Nonimmigrants  Bearing  Iranian  and 
Libyan  Travel  Documents 

AGENCY:  Immigration  and  Naturalization 
Service,  Justice. 
action:  Notice. 

SUMMARY:  This  notice  provides  for  the 
registration  and  fingerprinting  of  certain 
nonimmigrants  bearing  Iranian  or 
Libyan  travel  dociunents  who  apply  for 
admission  to  the  United  States.  This 
notice  is  published  in  response  to 
concern  for  national  security  resulting 
from  terrorist  attacks  and  uncovered 
plots  directed  by  nationals  of  Iran  and 
Libya.  This  procedure  is  necessary  to 
assist  in  protecting  national  security. 

EFFECTIVE  DATE:  September  5, 1996. 
FOR  FURTHER  INFORMATION  CONTACT; 
Patrice  Ward,  Acting  Chief  Inspector, 
Inspections  Division,  Immigration  and 
NatiuaUzation  Service,  425  I  Street  NW., 
Room  4064,  Washington,  DC  20536, 
telephone  number:  (202)  514-0964. 


SUPPLEMENTARY  INFORMATION:  On 
January  16. 1991.  a  final  regulation  was 
published  in  the  Federal  Register  at  56 
FR  1566  requiring  the  registration  and 
fingerprinting  of  certain  nonimmigrants 
bearing  Iraqi  and  Kuwaiti  travel 
documents.  The  requirement  was 
promulgated  in  response  to  the  United 
States  condemnation  of  Iraq's  invasion 
of  Kuwait,  United  States  sanctions 
against  Iraq,  and  the  theft  of  thousands 
of  Kuwaiti  passports  during  the 
occupation  of  Kuwait  by  Iraq,  all  of 
which  heightened  the  potential  for 
domestic  anti-United  States  terrorist 
activities. 

The  Service  published  an  interim  rule 
in  the  Federal  Register  on  December  23, 
1993  at  58  FR  68024  that  removed  the 
requirement  for  the  registration  and 
fingerprinting  of  certain  nonimmigrants 
bearing  Iraqi  and  Kuwaiti  travel 
documents  and  added  a  new  paragraph 
(f)  to  8  CFR  264.1.  Paragraph  (f) 
provides  that  the  Attorney  General  may 
require,  by  public  notice  in  the  Federal 
Register,  certain  nonimmigrants  of 
specific  countries  to  be  registered  and 
&igerprinted  upon  arrival  in  the  United 
States,  pursuant  to  section  263(a)(5)  of 
the  Immigration  and  Nationality  Act. 

Notice  of  Requirement  for  Registration 
and  Fingerprinting  of  Certain  Iranian 
and  Libyan  Nonimmigrants 

Recent  terrorist  activities  perpetrated 
against  the  United  States  make  it 
necessary  for  the  United  States  to 
register  and  fingerprint  certain 
nonimmigrants  fit)m  Iran  and  Libya 
upon  their  application  for  admission  to 
the  United  States.  Therefore,  all 
nonimmigrants  bearing  Iranian  or 
Libyan  travel  documents  who  apply  for 
admission  to  the  United  States,  except 
those  applying  for  admission  under 
section  101(a)(15)(A)  or  101(a)(15)(G)  of 
the  Inrniigration  and  Nationality  Act, 
shall  be  registered  on  Form  1-94 
(Arrival/Departure  Record), 
photographed,  and  fingerprinted  on 
Form  FD-258  (Fingerprint  Chart)  by  the 
Service  at  the  Port-of-Entry  where  the 
aliens  apply  for  admission  to  the  United 
States. 

Dated:  August  28, 1996. 
Janet  Reno, 
Attorney  General. 
(FR  Doc.  96-22609  Filed  9-4-96;  8:45  am] 

BILUNG  COOE  4410-10-M 


lylARINE  MAMMAL  COMMISSION 
Sunshine  Act  Meeting 

Time  and  Date:  The  Marine  Mammal 
Commission  and  its  Committee  of  Scientific 
Advisors  on  Marine  Mammals  will  meet  in 


executive  session  on  Tuesday,  November  12, 
1996  from  8:30  a.m.  to  9:45  a.m.  The  public 
sessions  of  the  Commission  and  the 
Committee  meeting  will  be  held  on  Tuesday, 
November  12,  from  10:00  a.m.  to  6:00  p.m., 
on  Wednesday,  November  13,  from  9:00  a.m. 
to  6:00  p.m.,  and  on  Thursday,  November  14. 
from  9:00  a.m.  to  12:30  p.m. 

Mace:  Amelia  Island  Plantaticm.  Amelia 
Island.  Florida  32305. 

Status:  The  executive  session  will  be 
closed  to  the  public.  At  it,  matters  relating  to 
personnel,  the  internal  practices  of  the 
Commission,  and  international  negotiations 
in  process  will  be  discussed.  All  (Mhm 
portions  of  the  meeting  will  be  open  to 
public  observation.  Public  participation  will 
be  allowed  if  time  p>ermit8  and  it  is 
determined  to  be  desirable  by  the  Chairman. 

Matters  To  Be  Considered:  The 
Conmiission  and  Committee  will  meet  in 
public  session  to  discuss  a  broad  range  of 
marine  mammal  matters.  For  most  of  the 
meeting  discussion  will  focus  on  the 
conservation  of  manatees  in  Florida  and  right 
whales  in  the  northwest  Atlantic.  While 
subfect  to  change,  other  major  issues  that  the 
Commission  plans  to  consider  at  the  meeting 
include:  efforts  to  reduce  the  take  of  harbor 
porpoise  incidental  to  conmiercial  fisheries; 
marine  mammal  conservation  in  Russia, 
including  cooperative  efibrts  between  Russia 
and  the  United  States;  the  Arctic 
Environmental  Protection  Strategy;  co- 
management  plans  for  marine  mammals  in 
Alaska;  the  care  and  maintenance  of  captive 
marine  mammals;  and  the  effects  of 
pollutants  and  contaminants  on  marine 
mammals. 

Contact  Person  for  More  Information:  John 
R.  Twiss,  Jr.,  Executive  Director.  Marine 
Mammal  Commission.  1825  Connecticut 
Avenue.  N.W..  Room  512.  Washington,  D.C 
20009.202/606-5504. 

Dated:  August  29, 1996. 
John  R.  Twiss,  Jr., 
Executive  Director. 
[FR  Doc.  96-22738  Filed  8-30-96;  4:25  pmj 

BajJNQ  COOC  aa20-31-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  96-1161 

NASA  Advisory  Council  (NAC), 
Aeronautics  Advisory  Committae 
(AAC);  Meeting 

AGENCY:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  meeting.  . 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92^63,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Aeronautics 
Advisory  Committee. 

DATES:  September  18, 1996, 8:30  to  5:00 
p.m. 
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AOORESSES:  National  Aeronautics  and 
Space  Administration,  Room  7H46,  300 
E  Street.  S.W..  Washington,  DC  20546. 
FOR  RUmCR  INFORMATION  CONTACT:  Ms. 
Mary-Ellea  McGrath,  Office  of 
Aeronautics,  National  Aeronautics  and 
Space  Administration,  Washington,  OC 
20546  (202/358-4729). 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 
— ^Aeronautics  Overview 
— University  Strategy  Update 
— Potential  for  Propulsion 

Advancements 
— National  Transonic  Facility  (NTF) 
— Subcom|nittee  Restructuring 
— ^Aviation  Safety  Reporting  System 
— Aeronautics  Enterprise  (Metrics) 
— Global  Strategy  Workshop 
— High-Speed  Research  IIA 
— Environmental  Research  Aircraft  and 
Sensor  Technology  (ERAST) 
It  is  impiarative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  August  28. 1996. 

Alan  M.  Lafwig, 

Associate  Administrator  for  Policy  and  Plans, 
National  Aeronautics  and  Space 
Administra^on. 

(FR  Doc.  964-22530  Filed  0  4  06;  8:45  am) 

MUJNQ  COOe  7S10-01-M 


[NoUca  96-107] 

NASA  Advisory  Council.  Advisory 
Committe«  on  the  Intemationai  Space 
Station  (ACISS);  Meeting 

AGENCY:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  meeting  change. 

FEDERAL  RgQISTER  CITATION  OF  PREVIOUS 
ANNOUNCEMENT:  61  FR  42919;  Notice 
Number  96-094,  August  19, 1996. 
PREVIOUSLY  ANNOUNCED  DATES  AND 
ADDRESSES  OF  MEETING:  September  11, 
1996,  8:30  a.m.  to  5:00  p.m.  Marshall 
Space  FUght  Center,  Building  4200, 
Room  Pll().  Huntsville.  AL  35812. 
CHANGES  IN  THE  MEETING:  Dates  changed 
to  include  September  12, 1996,  3:30 
p.m.  to  5:00  p.m.  Address  for  this  date 
only  changed  to  Marshall  Space  Flight 
Center.  Biiilding  4203,.Room  2002, 
Hxmtsville,  AL  35812. 

FOR  FURTHiR  INFORMATION  CONTACT: 
Mr.  Bruce  tuna.  Code  M-4.  National 
Aeronautics  and  Space  Administration. 
Washington.  DC  20546,  202/358-1101. 

It  is  imperative  that  the  meeting  be 
held  on  th#se  dates  to  accommodate  the 


scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  August  29. 1996. 
Alan  M.  Ladwig. 

Associate  Administrator  for  Policy  and  Plans, 

National  Aeronautics  and  Space 

Administration. 

(FR  Doc.  96-22673  Filed  9  4  06;  8:45  am] 

BtLUNQ  COOC  7S10-01-M 


[Notlca  96-105] 

Notice  of  Prospective  Patent  Ucense 

AGENCY:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  prospective  patent 

license. 

SUMMARY:  NASA  hereby  gives  notice 
that  Active  Control  eXperts,  Inc.  of 
Cambridge,  MA  02142-1227.  has 
appUed  for  a  partially  exclusive  license 
to  practice  the  invention  disclosed  in 
NASA  Case  No.  LAR-15348-1.  entitled 
"Thin-Layer  Composite-Unimorph 
Piezoelectric  Driver  Sensor, 
•THUNDER' "  for  which  a  U.S.  Patent 
Application  was  filed  by  the  United 
States  of  America  as  represented  by  the 
Administrator  of  the  National 
Aeronautics  and  Space  Administration. 
Written  objections  to  the  prospective 
grant  of  a  license  should  be  sent  to  Ms. 
Kimberly  Chasteen,  Patent  Attorney, 
Langley  Research  Center. 
DATE:  Responses  to  this  notice  must  be 
received  by  (insert  60  days  from  the  date 
of  publication  in  the  Federal  Register). 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Kimberly  Chasteen.  Patent  Attorney. 
Langley  Research  Center,  (804)  864- 
3227. 

Dated:  August  27, 1996. 
Edward  A.  Frankle, 

General  Counsel. 

(FRDoc  96-22531  Filed  9-4-96;  8:45  am] 

BIUJN6  COOE  7S10-01-M 

[Notica  96-104] 

Notice  of  Prospective  Patent  License 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  Prospective  Patent 
License. 

SUMMARY:  NASA  hereby  gives  notice 
that  Rochester  Gas  k  Electric 
Corporation,  of  Rochester.  New  York 
14649-0001.  has  appUed  for  a  partially 
exclusive  license  to  practice  the 
invention  disclosed  in  NASA  Case  No. 
LAR-15327-1-CU.  entitled  "Process  for 
Coating  Substrates  wit^  Catalytic 


Materials,"  for  which  a  U.S.  Patent 
Application  was  filed  by  the  United 
States  of  America  as  represented  by  the. 
Administrator  of  the  National 
Aeronautics  and  Space  Administration. 
Written  objections  to  the  prospective 
grant  of  a  license  should  be  sent  to  Mr. 
George  F.  Helfrich.  Patent  Counsel, 
Langley  Research  Center. 
DATES:  Responses  to  this  notice  must  be 
received  by  (insert  60  days  from  date  of 
publication  in  the  Federal  Register). 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
George  F.  Helfirich,  Patent  Counsel, 
Langley  Research  Center,  Mail  Code 
212,  Hampton,  VA  23681;  telephone 
(757)  864-9260;  (757)  864-9260. 

Dated  August  27, 1996. 
Edward  A.  Franlde, 

General  Counsel. 

[FR  Doc.  96-22532  Filed  0  4  96;  8:45  am) 

BILUNO  COOC  7S1(M)1-M 


NATIONAL  SCIENCE  FOUNDATION 

Committee  Management;  Notice  of 
Establishment 

The  Deputy  Director  of  the  National 
Science  Foundation  has  determined  that 
the  establishment  of  the  Advisory  Panel 
for  Biomolecular  Processes  is  necessary 
and  in  the  public  interest  in  connection 
with  the  performance  of  duties  imposed 
upon  the  Director,  National  Science 
Foundation  (NSF),  by  42  USC  1861  et 
seq.  This  determination  follows 
consultation  with  the  Office  of 
Management  and  Budget  and  with  the 
Committee  Management  Secretariat, 
General  Services  Administration. 
NAME  OF  COMMITTEE:  Advisory  Panel  for 
Biomolecular  Processes. 
PURPOSE  &  OBJECTIVE:  Primarily,  to 
advise  on  the  merit  of  proposals  for 
research  in  Biomolecular  Processes  and 
for  research-related  purposes  submitted 
to  NSF  for  financial  support. 
Additionally,  the  Panel  provides 
perspective  and  advice  regarding 
progress  in  the  scientific  areas 
supported  by  the  program. 
BALANCED  MEMBERSHIP  PLANS:  The  panel 
consists  of  50  members,  of  whom 
approximately  28  attend  a  given 
meeting.  Every  effort  is  made  to  select 
panel  members  who  are  outstanding 
scientifically  and  are  objective.  A 
balance  is  needed  and  scientists 
knowledgeable  in  the  areas  of  science 
encompassed  by  the  program  is 
essential.  These  factors  are  important 
and  weight  is  given  to  geographical 
distribution,  gender,  minority  status, 
institution,  and  scientific  maturity. 
DURATION:  Continuing. 
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tiESPONSIBLE  N8f  OfFICMLS:  Dr.  Julius  H. 
Jackson,  Director,  Division  of  Molecular 
and  Cellular  Biosciences,  National 
Science  Foundation,  4201  Wilson  Blvd., 
Arlington,  VA  22230.  telephone  202/ 
306-1440. 

* 

Dated:  August  29. 1996. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
IFR  Doc  96-22563  Filed  9-4-96;  8:45  am) 
HLUNO  CODE  TSaS-ei-M 


Special  Emphasis  Panel  in  Design, 
Manufacture,  and  Industrial 
innovation;  rtotice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foimdation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Design, 
Manufactxire,  and  Industrial  Innovation — 
(1194) 

Date  and  Time:  September  20. 1996, 8:30 
a.m.-5:00  p.m. 

Place:  Room  380,  National  Science 
Foundation  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Type  of  Meeting:  Qosed. 

Contact  Person:  Anthony  Centodocati, 
SBIR  Director.  SBIR  Office  (703)  306-1391, 
John  Rosendaie,  Program  Officer,  QSE/ASE, 
(703)  306-1370,  Frank  Anger,  Program 
Officer,  aSE/CCR,  (703)  306-1912,  National 
Science  Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  pro|X)sals 
submitted  to  the  NSF  for  financial  support 

Agenda:  To  review  and  evaluate  SBIR 
Phase  I  Advanced  Scientific  Computing 
proposals  and  Computer  and  Computational 
Research:  Software  Engineering  and 
Languages  proposals  as  part  of  the  selection 
process  for  awards. 

Beason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a  priorietary 
or  confidential  nature,  including  technical 
information,  financial  data  such  as  salaries, 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
552b(c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  August  29, 1996. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
(FR  Doc.  96-22558  Filed  9-4-96;  8:45  am] 
BIUJNG  CODE  7SS6-01-M 


Special  Empliasis  Panel  in  Design, 
Manufacture,  and  Industrial 
innovation;  Notice  of  Meetings 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 


Name:  Special  Emphasis  Panel  in  Design, 
Manufacture,  and  Industrial  Innovation 
(1194)  submitted  to  the  Phase  I  Small 
Business  Innovation  Research  Program  in  the 
areas  of  Qvil  Mechanical  Systems, 
Mechanics  and  Materials,  Computer  and 
Computational  Research:  Computer  Graphics. 
Computer  and  Computational  Research: 
Software  Systems  and  Architectures.  In  order 
to  review  the  large  volume  of  proposals, 
panel  meetings  will  be  held  on  September  20, 
1996  in  rooms  340,  375,  and  530,  National 
Science  Foundation,  4201  Wilson  Boulevard, 
Ariington,  VA  22230.  All  meetings  will  be 
closed  to  the  public  and  will  be  held  at  the 
National  Science  Foundation,  4201  Wilson 
Blvd.,  Arlington,  VA.  from  8:30  a.m.  to  5.-00 
p.m.  each  day. 

Contact  Person:  Anthony  Centodocati, 
SBIR  Program  Manager,  SBIR  Office,  (703) 
306-1391,  George  Patrick  Johnson,  SBIR 
Program  Manager,  SBIR  Office,  (703)  306- 
1391,  Ken  Chong,  Program  Manager.  CMS/ 
ENG.  (703)  306-1361,  Kama)  Abdafi,  Program 
Manager.  QSE/CCR,  (703)  306-1912,  Anand 
R.  Tripathi.  CISE/CCR.  (703)  306-1912, 
National  Science  Foundation,  4201  Wilson 
Boulevard,  Arlington,  VA  22230. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 

Dated:  August  29, 1996. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
(FR  Doc.  96-22559  Filed  9-4-96;  8:45  am) 

BUOJNO  CODE  75S5-0t-M 


Special  Emphasis  Panel  in  Design, 
Manufacture,  and  industrial 
Innovation;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub-  L.  92- 
463,  as  amended),  the  National  Science 
Foimdation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Design, 
Manufectiue,  and  Industrial  Innovation — 
(1194). 

Date  and  Time:  September  25, 26,  and  27, 
1996,  8:30  a.m.-5:00  p.m. 

Place:  Rooms  360.  365,  and  530  National 
Science  Foundation,  4201  Wilson  Boulevard. 
Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Yousef  Hashimi,  SBIR 
Director,  SBIR  Office,  (703)  306-1391,  Sara 
Nerlove,  SBIR  Director,  SBIR  Office,  (703) 
306-1391,  George  Patrick  Johnson,  SBIR 
Director,  SBIR  Office,  (703)  306-1391,  Paul 
Werbos,  Program  Officer,  ECS/ENG,  (703) 
306-1339,  Jom  Larsen-Basse,  Program 
Officer,  (703)  306-1361,  Edward  Bryan,  BES/ 
ENG,  (703)  306-1320,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 


Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  the  NSF  for  financial  support 

Agenda:  To  review  and  evaluate  SBIR 
Phase  I  Next  Generation  Vehicles,  Systems    . 
Integration  and  Control  proposals,  Gvil 
Mechanical  Systems,  Tribology  proposals, 
and  Environmental  Engineering  proposals  as 
part  of  the  selection  process  for  awards. 

Reason  for  Qosing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  August  29, 1996. 
M.  Rebecca  Winkler. 

Committee  Management  Officer. 

(FR  Doc.  96-22560  Filed  9-4-96;  8:45  am) 

BILUMO  COOC  7S66-01-M 


Special  Emphasis  Panel  In  Materials 
Research;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463  as  amended),  the  National  Science 
Foimdation  announces  the  following 
two  meetings  of  the  Special  Emphasis 
Panel  in  Materials  Research  *1203. 

1.  Dates  &■  Times:  9-25-96,  7:00  p.m.-9:00 
p.m.,  9-26  and  9-27-96,  8:00  a.m.-5:00  pan. 
Contact  Person:  Dr.  H.  Mollis  Wickman, 
Program  Director,  Condensed  Matter  Physics, 
Division  of  Materials  Research.  Room  1065, 
National  Science  Foundation,  4201  Wilson 
Blvd.,  Arlington,  VA  22230,  Telephone  (703) 
306-1818. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  the  Condensed 
Matter  Physics  Program,  Science  and 
Technology  Center  for  Superconductivity,    • 
University  of  Illinois  at  Urbana-Champaign. 

2.  Dates  &■  Times:  9-26-96.  5:00  p.m.-9:00 
p.m.  and  9-27-96.  8:00  a.m.-5:00  p.m. 
Contact  Person:  Dr.  W.  Lance  Ha  worth. 
Coordinating  Program  Director.  Materials 
Research  Science  and  Engineering  Centers, 
Division  of  Materials  Research.  Room  1065. 
NSF.  4201  Wilson  Blvd.,  Arlington,  VA 
22230.  Telephone  (703)  306-1815. 

Purpose  of  Meeting:  To  review  progress 
and  provide  advice  and  recommendations 
concerning  support  for  the  Materials 
Research  Science  and  Engineering  Center, 
University  of  California — San  Di^o. 

Agenda  for  both  meetings:  Presentation 
and  evaluation  of  progress. 

Types  of  Meetings:  Closed. 

Reason  for  Closings:  The  proposal  being 
reviewed  includes  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposal.  These  matters  are  exempt  under  5 
U.S.C  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 
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.     Dated:  August  29. 1996. 
M.  Rabeoca  Winkln-, 
Committee  Management  Officer. 
[FR  Doc.  96-a2562  Filed  9-4-96;  8:45  am] 


Special  Emphasis  Panei  In  Networking 
and  Communlcattons  Research  and 
Infrastructure;  Notice  of  lAeettng 

In  acccmlvica  with  the  Federal 
Advisory  Committee  Act  (Pub.  L  92- 
463,  as  ameaded),  the  National  Science 
Foundation  announces  the  following 
meeting.       I 

Name:  Spedal  Emphasis  for  NSFNET 
Connections  Fanel  («1207] 

Date  and  Time:  September  25. 1996;  8:30 
a.m.  to  5.-00  pjn. 

Fface:RocnQll75 

Type  of  Meeting:  Closed 

Contact  Penonls):  Mark  Luker,  Program 
Director,  OSE/NCRI,  Room  1175,  National 
Science  Foundation,  4201  Wilson  Boulevard, 
ArUngton.  VA  22230,  (703)  306-«50. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support 

Agenda:  To  review  and  evaluate  proposals 
submitted  for  ttie  NSF^4ET  Connections 
Program. 

Reason  for  CJosing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  infoonation;  financial  data,  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b.(cl  (4)  and  (6)  of  the  Government 
in  the  Simshine  Act 

Dated:  August  29, 1996. 
M.  Raoeoca  WlnkJer, 
Committee  Management  Officer. 
(FR  Doc.  96-22561  Filed  9-4-96;  8:45  am] 

ULlJNa  COM  7SSS-M-M 


NUCLEAR  REQUUVTORY 
COIMMISSION 

Advisory  Committee  on  Nuclear 
Waste;  Notice  of  IMeeting 

The  Advisory  Committee  on  Nuclear 
Waste  (ACNW)  will  hold  its  86th 
meeting  on  September  26  and  27, 1996, 
at  the  Hotel  ^  Remo,  115  East 
Tropicana  Avenue,  Las  Vegas.  Nevada, 
in  Chateau  1  and  Chateau  2.  The  date  of 
this  meeting  was  previously  published 
in  the  Federal  Register  on  Wednesday, 
December  6, 1995  (60  FR  62485). 

The  entire  meeting  will  be  open  to 
pubUc  attendance.  The  agenda  for  this 
meeting  shall  be  as  follows:  Thursday, 
September  2&  1996— 6:30  A.M.  until 
6:00  P.M.  Friday,  September  27,  1996— 
8:30  A.M.  until  the  conclusion  of 
business 


Ehuing  this  meeting,  the  Committee 
plans  to  consider  the  following: 

A.  Radionuclide  Transport  at  Yucca  ' 
Mountain — ^The  Committee  will 
investigate  the  status  and  results  of 
studies  and  modehng  of  radionuclide 
transport  in  the  satiueted  and 
unsaturated  zone  at  Yucca  Moimtain. 
This  topic  will  constitute  the  entire 
meeting  on  Thursday.  Specific  focus 
will  be  on  the  transport  of  radionuclides 
iu  fracture  systems  at  Yucca  Mountain. 
This  will  include  the  ingress  of  water  to 
the  repository  horizon  and  geochemical 
processes  that  afiiact  transport  of 
radionuchdes  out  of  the  repository  via 
fracture  systems. 

B.  Site  Characterization — ^The 
Committee  will  discuss  site 
characterization  integration  through  the 
use  of  performance  assessment.  A 
continuation  of  discussions  with  the 
Department  of  Energy  on  Total  System 
Performance  Assessment  Mill  be  held 
with  emphasis  on  the  use  of  expert 
elicitation  panels. 

C.  Repository  Design  for  Viability 
Assessment— The  Committee  will 
discuss  the  advanced  conceptual  design 
for  the  proposed  repository  at  Yucca 
Mountain,  Nevada,  with  representatives 
of  the  Department  of  Energy  and  other 
interested  parties. 

D.  Public  Comments— The  Committee 
will  hear  comments  from  members  of 
the  pubhc  on  concerns  related  to 
nuclear  waste  disposal. 

E.  Preparation  of  ACNW  Reports— 
The  Committee  will  discuss  proposed 
reports,  including:  radionuclide 
transport  at  Yucca  Mountain,  specifying 
a  critical  group  and  reference  biosphere 
to  be  used  in  a  performance  assessment 
of  a  nuclear  waste  disposal  facility,  the 
consideration  of  coupled  processes 
(thermal-mechanical-hydrological- 
chemical)  in  the  design  of  a  high-level 
waste  repository,  time  of  compliance  in 
high-  and  low-level  waste  disposal,  and 
the  DOE  program  plan  and  waste 
isolation  strategy. 

F.  Committee  Activities/Future 
Agenda — The  Committee  will  consider 
topics  proposed  for  future  consideration 
by  the  full  Committee  and  Working 
Groups.  The  Committee  will  discuss 
ACNW-related  activities  of  individual 
members. 

G.  Miscellaneous— The  Committee 
will  discuss  miscellaneous  matters 
related  to  the  conduct  of  Committee 
activities  and  organizational  activities 
and  complete  discussion  of  matters  and 
specific  issues  that  were  not  completed 
diuing  previous  meetings,  as  time  and 
availabihty  of  information  permit. 

Procedures  for  the  conduct  of  and 
participation  in  ACNW  meetings  were 
published  in  the  Federal  Register  on 


September  27. 1995  (60  FR  49924).  In     * 
accordance  with  these  procedures,  oral 
or  written  statements  may  be  presented 
by  members  of  the  pubUc,  electronic 
recordings  will  be  permitted  only 
during  those  portions  of  the  meeting 
that  are  open  to  the  public,  and 
questions  may  be  asked  onJy  by 
members  of  the  Committee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  Chief,  Nuclear  Waste  Branch,  Mr. 
Richard  K.  Major,  as  far  in  advance  as 
practicable  so  that  appropriate 
arrangements  can  be  made  to  schedule 
the  necessary  time  during  the  meeting 
for  such  statements.  Use  of  still,  motion 
picture,  and  television  cameras  during 
this  meeting  will  be  limited  to  selected 
portions  of  the  meeting  as  determined 
by  the  ACNW  Chairman.  Information 
regarding  the  time  to  be  set  aside  for  this 
purpose  may  be  obtained  by  contacting 
the  Chief,  Nuclear  Waste  Branch  prior  to 
the  meeting.  In  view  of  the  possibility 
that  the  schedule  for  ACNW  meetings 
may  be  adjusted  by  the  Chairman  as 
necessary  to  facilitate  the  conduct  of  the 
meeting,  persons  planning  to  attend 
should  notify  Mr.  Major  as  to  their 
particular  needs. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportimity  to  present  oral  statements 
and  the  time  allotted  therefore  can  be 
obtained  by  contacting  Mr.  Richard  K. 
Major,  Chief,  Nuclear  Waste  Branch 
(telephone  301/415-7366),  between  8:00 
A.M.  and  5:00  P.M.  EDT. 

ACNW  meeting  notices,  meeting 
transcripts,  and  letter  reports  are  now 
available  on  FedWorld  from  the  "NRC 
MAIN  MENU."  Direct  Dial  Access 
number  to  FedWorid  is  (800)  303-9672; 
the  local  direct  dial  number  is  703-321- 
3339. 

Dated:  August  29, 1996 
Andrew  L.  Bates, 

Advisory  Committee  Management  Office. 
(FR  Doc.  96-22612  Filed  9-04-96;  8:45  am] 

BIUJNQ  CODE  79aO-01-» 


Issuance  of  a  Memorandum  of 
Understanding  l}etween  the  Nuclear 
Regulatory  Commission  and  the 
Pennsylvania  Department  of 
Environmental  Protection 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  issuance  of  a 

Memorandum  of  Understanding. 

SUMMARY:  This  notice  is  to  advise  the 
public  of  the  issuance  of  a 
Memorandiun  of  Understanding  (MOU) 
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between  the  U.S.  Nucleer  Regulatory 
Ck>mmis8ion  (NRC)  and  the 
Commonwealth  of  Pennsylvania 
Department  of  Environmental  Protection 
(PADEP).  The  MOU  provides  the  basis 
for  cooperation  between  the  agendfes  to 
facilitate  the  safe  and  timely 
remediation  and  decommissioning  of 
Site  Decommissioning  Management 
Plan  Sites  (SDMP)  and  other 
decommissioning  sites  in  Pennsylvania 
at  which  both  agencies  exercise 
regulatory  authority. 

The  broad  MOU  expresses  the  desire 
of  PADEP  and  the  NRC  to  cooperate  in 
areas  subject  to  the  jurisdiction  of  both 
parties.  Under  the  MOU,  PADEP  and 
NRC  will  designate  site  coordinators  for 
each  SDMP  site  in  Pennsylvania.  Each 
agency  will  provide  the  other  with 
reasonable  notice  of  inspections,  and 
meetings  with  other  agencies  or  the 
public  which  concern  a  particular 
SDMP  site.  The  MOU  also  provides  the 
basis  for  the  dissemination  of 
information  between  the  agencies  and 
the  review  and  comment  of  draft 
documents. 

EFFECTIVE  DATE:  This  MOU  was  effective 
July  15. 1996. 

FOIt  FURTHER  INFORMATION  CONTACT: 
Heather  Astwood,  Division  of  Waste 
Management,  U.S.  Nuclear  Regulatory 
Commission,  Mail  Stop  T-7-F27, 
Washington.  D.C.,  20555.  telephone 
(301)  415-5819. 

Dated  at  Rockville,  MD  this  28tb  day  of 
August  1996. 

For  the  U.S.  Nuclear  Regulatory 
Commission. 
MidiMl  F.  Weber, 

Chief  Low-Level  Waste  and  Decommissioning 
Projects  Branch,  Division  of  Waste 
Management,  Office  of  Nuclear  Material 
Safety  and  Safeguards. 

Memorandum  of  Understanding 
Between  the  United  States  Nuclear 
Regulatory  Commission  and  the 
Commonwealth  of  Pennsylvania 
Department  of  Environmental 
Protection 

1.  Purpose.  TTiis  Memorandum  of 
Understanding  ("MOU")  is  intended  to 
provide  a  framework  for  voluntary 
cooperation  between  the  United  States 
Nuclear  Regulatory  Commission 
("NRC")  and  the  Commonwealth  of 
Pennsylvania,  Department  of 
Environmental  Protection  ("DEP")  to 
faciUtate  the  safe  and  timely 
remediation  and  decommissioning  of 
Site  Decommissioning  Management 
Plan  ("SDMP")  and  other 
decommissioning  sites  in  Pennsylvania 
at  which  both  agencies  exercise 
regulatory  authority. 


2.  Regulatory  Authority.  The  NRC 
regulates  radioactive  material  and 
related  activities  at  SDMP  sites  and 
Ucensed  nuclear  facilities  imder 
authority  of  the  Atomic  Energy  Act  of 
1954.  as  amended.  42  U.S.C  §  2011  et 
seq.  The  DEP  administers  and  enforces 
Pennsylvania's  environmental  statutes, 
including  the  SoUd  Waste  Management 
Act,  35  P.S.  §6018.101  et  seq.;  the  Clean 
Streams  Uw,  35  P.S.  §  691.1  et  seq.;  and 
the  Radiation  Protection  Act,  35  P.S. 
§7110.101  etseg. 

3.  Designation  of  Site  Coordinators. 
Within  ninety  (90)  days  after  execution 
of  this  MOU,  each  agency  will  designate 
a  site  coordinator  for  each  SDMP  site 
identified  in  Appendix  A.  Each  agency 
shall  notify  the  other,  in  vmting,  of  the 
name,  address,  telephone  and  facsimile 
numbers  of  each  site  coordinator.  Each 
agency  may  also  designate  coordinators 
for  other  decommissioning  sites.  Any 
changes  in  the  designation  of  a 
coordinator  will  be  communicated  in 
vmting  to  the  other  agency. 

4.  Meetings  and  Conference  Calls 
between  the  Agencies.  At  the  request  of 
either  agency,  with  reasonable  notice,  a 
meeting  or  conference  call  will  be 
scheduled  between  the  site  coordinators 
and  other  agency  representatives  to 
discuss  coordination  of  remediation  and 
decommissioning  activities. 

5.  Technical  and  Regulatory 
Consultation.  At  the  request  of  either 
agency,  with  reasonable  notice, 
representatives  of  each  will  be  made 
available  to  discuss  technical  or 
regulatory  matters  pertaining  to  the 
SDMP  site  or  other  decommissioning 
sites. 

6.  Meetings  with  the  Public.  Except  in 
response  to  site  emergencies,  each 
agency  will  notify  the  other,  at  least  two 
weeks  in  advance,  of  any  pubUc  meeting 
related  to  remediation  or 
decommissioning  activities  at  an  SDMP 
or  other  decommissioning  site. 

7.  Meetings  vrith  OtherRegulatory 
Entities.  At  its  discretion,  an  agency 
may  invite  representatives  of  the  other 
agency  to  attend  meetings  with  other 
regulatory  entities  who  share  some 
responsibihty  for  the  SDMP  or  other 
decommissioning  site.  At  a  minimum, 
an  agency  will  keep  the  other  agency 
informed  of  such  meetings  and  the 
results  of  those  meetings.  It  should  be 
noted  that  the  NRC  has  an  Open 
Meeting  Policy  which  would  require 
these  meetings  to  be  open  to  the  pubUc 
because  they  would  almost  always 
involve  discussions  concerning  a 
specific  licensee  (Open  Meeting 
Statement  of  NRC  Staff  PoUcy,  59 
Federal  Register  48340.  9/20/94). 

8.  Notice  of  Site  Inspections.  Each 
agency  will  make  a  good  faith  effort  to 


coordinate  routine  site  inspections  of 
SDMP  sites  and  other  decommissioning 
sites  by  providing  advance  notice  to  the 
other  agency. 

9.  Dissemination  of  Information  to 
Other  Agencies.  As  necessary  to 
effectively  implement  remediation  and 
decommissioning  of  SDMP  and  other 
decommissioning  sites,  the  agencies 
will  coordinate  pertinent  and 
appropriate  dissemination  of 
information  to  other  Federal,  State  and 
local  Government  agencies. 

10.  Exchange  of  Information  Between 
Agencies. 

A.  The  agencies  will  exchange 
information  concerning  the  remediation 
and  decommissioning  of  SDMP  or  other 
decommissioning  sites  as  follows: 

i.  Within  twe  weeks  of  receipt,  the 
following  information  will  be  forwarded 
fit)m  one  agency  to  the  other:  plans  and 
reports  relating  to  site  assessment/ 
characterization;  remediation  or 
decommissioning;  and  all  available 
related  analytic  data  generated  through 
site  remediation  or  deccwnmissioning. 

ii.  Upon  request,  NRC  will  make 
available  to  DEP  for  review  and  copying 
any  docxunents  disclosable  to  the  public 
under  the  Freedom  of  Information  Act, 
5  U.S.C.  §  552.  NRC  regulations  in  10 
CFR  Part  9,  PubHc  Records,  and  in  10 
CFR  Part  2.790.  public  inspections, 
exemptions,  requests  for  withholding, 
and  any  other  applicable  Federal 
statute,  regulation,  or  policy. 

iii.  Upon  request,  DEP  will  make 
available  to  the  NRC  for  review  and 
copying  any  documents  disclosable  to 
the  public  under  the  PubUc  Right  to 
Know  Act,  65  P.S.  §66.1  et  seq..  DEP's 
public  information  policy,  and  any 
other  applicable  Pennsylvania  statute, 
regulation,  or  pohcy. 

B.  All  documents  exchanged  by  the 
agencies  will  be  addressed  to  the 
designated  coordinator  for  the  SDMP 
site. 

C  Nothing  in  this  MOU  shall  be 
construed  as  comjwlling  either  agency 
to  produce  information  or  docimients 
which  the  agency  deems  confidential  or 
privileged.  If  such  docimients  are 
exchanged,  each  agency  will  respect  the 
confidentiality  of  the  information  and 
will  make  every  attempt  to  avoid 
disclosure  in  accordance  with 
administrative  procedvues. 

11.  Disclosure  of  Information  to  the 
Public.  The  right  of  access  by  the  public 
to  information  under  Federal  and  State 
law,  regulation,  or  poUcy  is  not  affected 
by  this  MOU. 

12.  Review  and  Comment  on 
Documents. 

A.  Each  agency  should  expeditiously 
forward  drafts  of  docxunents  it  has 
prepared,  or  copies  of  dociunents 
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received  from  third  persons  which 
potentiaJly  impact  remediation  of 
hazards  undef  the  other  agency's 
jurisdiction,  to  solicit  the  other  agency's 
review  and  comments. 

B.  The  agency  requesting  comments 
will  specify  the  date  by  which  a 
response  is  needed.  The  review  and 
qomments  should  be  completed  in  a 
reasonable  tin^e  (or  approximately  30 
days).  j 

C  Comments  will  be  returned  within 
the  sp>eciBed  response  period.  In  cases 
where  there  are  no  comments,  that 
information  wjll  be  provided  within  the 
response  period. 

D.  Requests  for  comments  or 
responses  will  be  addressed  to  the 
agency's  site  coordinator. 

E.  Final  agency  decisions  and 
dociiments  potentially  impacting 
remediation  of  hazards  under  the  other 
agency's  jurisdiction  will  be  transmitted 
by  facsimile  the  same  day  these 
documents  are  sent  to  the  facility 
management  or  released  to  the  public. 

13.  Modifications.  Any  modifications 
or  changes  to  this  MOU  shall  only  be 
effective  if  agreed  to  by  the  parties  and 
set  forth  in  writing  as  an  amendment  of 
this  MOU. 

14.  Reservation  of  Rights.  Nothing  in 
this  MOU  shall  affect  the  rights,  duties 
and  authority  of  either  agency  under  the 
law.  The  agencies  reserve  their 
respective  authority  and  rights  to  take 
any  enforcemeat  action  which  they 
deem  necessary  to  fulfill  their  duties 
and  responsibilities  under  the  law. 

15.  Non-binding  Memorandum.  This 
memorandum  is  not  intended  to  and 
does  not  create  iany  contractual  rights  or 
obligations  witk  respect  to  the  NRC. 
DEP.  or  any  othier  parties. 

Dated:  April  11'  1996. 
CaH  J.  PapeneUo> 

Director.  Office  of  Nuclear  Material  Safety 
and  Safeguards,  t/.S.  Nuclear  Regulatory 
Commission.        \ 

Dated:  July  15,  k 996 
Junes  W.  Roe, 

Deputy  Secretary.,Air,  Recycling  and 
Radiation  Protection.  Commonwealth  of 
Pennsylvania,  Department  of  Environmental 
Protection. 

Appendix  A — Sit#  Decommissioning 
Management  Plan  Sites  in  tlie 
Commonwealth  of  Pennsylvania 
Babcock  ft  Wilcojc  Apollo.  PA 
Babcock  &  Wilcoj^  Parks  Township,  PA 
Cabot  Corporatioit  Boyertown,  PA 
Cabot  Corporationi;  Reading,  PA 
Cabot  Corporationc  Revere,  PA 
Molycorp,  Inc.:  Washington,  PA 
Molycorp,  Inc.;  York,  PA 
Pennagrain  Products;  Media.  PA 
Pesses  Company,  METCOA  Site;  Pulaski,  PA 
Safety  Light  Corp<Jration;  Bloomsbuig,  PA 
Schott  Glass  Technologies:  Duryea,  PA 


Westinghouse  Electric  Corporation;  Waltz 

Mill,  PA 
Whittaker  Corporation:  Greenville,  PA 

[PR  Doc  96-22614  Piled  9-4-96;  8:45  am) 


Draft  Ragulatory  GukJaa;  Isauanca, 
Availability 

The  Nuclear  Regulatory  Commission 
has  issued  for  public  comment  drafts  of 
six  guides  planned  for  its  Regulatory 
Guide  Series.  This  series  has  been 
developed  to  describe  and  make 
available  to  the  public  such  information 
as  methods  acceptable  to  the  NRC  staff 
for  implementing  specific  parts  of  the 
NRC's  regulations,  techniques  used  by 
the  staff  in  evaluating  specific  problems 
or  postulated  accidents,  and  data 
needed  by  the  staff  in  its  review  of 
ipphcf    ms  for  permits  and  licenses. 

T*'  rf     iraft  guides,  presently 
ide  ■      .  jd  by  their  task  numbers, 
endorse  industry  consensus  standards  of 
the  Institute  of  Electrical  and 
Electronics  Engineers.  The  guides  and 
the  standards  tfiey  endorse  are  IXJ- 

1054,  "Verification.  Validation. 
Reviews,  and  Audits  for  Digital 
Computer  Software  Used  in  Safety 
Systems  of  Nuclear  Power  Plants." 
which  endorses  IEEE  Std  1012-1986. 
"IEEE  Standard  for  Software 
Verification  and  Validation  Plans."  and 
IEEE  Std  1028-1988.  "EEEE  Standard  for 
Software  Reviews  and  Audits";  DG- 

1055.  "Configiuation  Management  Plans 
for  Digital  Computer  Software  Used  in 
Safety  Systems  of  Nuclear  Power 
Plants."  which  endorses  IEEE  Std  828- 
1990.  "IEEE  Standard  for  Software 
Configuration  Management  Plans."  and 
ANSI/IEEE  Std  1042-1987.  "IEEE  Guide 
to  Software  Configuration 
Management";  DG-1056.  "Software  Test 
Documentation  for  Digital  Computer 
Software  Used  in  Safety  Systems  of 
Nuclear  Power  Plants,"  which  endorses 
ANSI/IEEE  Std  829-1983,  "IEEE 
Standard  for  Software  Test 
Documentation";  DG-1057,  "Software 
Unit  Testing  for  Digital  Computer 
Software  Used  in  Safety  Systems  of 
Nuclear  Power  Plants."  which  endorses 
ANSI/IEEE  Std  1008-1987,  "IEEE     ' 
Standard  for  Software  Unit  Testing"; 
IXS-1058.  "Software  Requirements 
Specifications  for  Digital  Computer 
Software  Used  in  Safety  Systems  of 
Nuclear  Power  Plants."  which  endorses 
IEEE  Std  830-1993.  "IEEE 
Recommended  Practice  for  Software 
Requirements  Specifications";  and  IXS- 
1059.  "Developing  Software  Life  Cycle 
Processes  for  Digital  Computer  Software 
Used  in  Safety  Systems  of  Nuclear 
Power  Plants."  which  endorses  TFKK  Std 


1074-1995.  "IEEE  Standard  for 
Developing  SoftMrare  Life  Cycle 
Processes."  These  guides  will  be  in 
Division  1,  "Power  Reactors."  These 
draft  guides  are  being  developed  to 
.    pro^de  current  guidance  on  methods 
acceptable  to  the  NRC  staff  for 
complying  with  the  NRC's  regulations 
for  promoting  high  functional  reliability 
and  design  quality  in  software  used  in 
safety  systems  of  nuclear  power  plants. 

The  draft  guides  have  not  received 
complete  staff  review  and  do  not 
represent  official  NRC  staff  positions. 
No  backfitting  is  intended  or  approved 
in  connection  with  the  issuance  of  these 
proposed  guides.  Any  backfitting  that 
may  result  fit)m  application  of  this  new 
guidance  to  operating  plants  will  be 
justified  in  accordance  with  established 
NRC  backfitting  guidance  and 
procedures.  These  draft  guides  have 
been  released  to  encourage  public 
participation  in  their  development. 
Except  in  those  cases  in  which  an 
applicant  proposes  an  acceptable 
alternative  method  for  complying  with 
specified  portions  of  the  NRC's 
regulations,  the  methods  to  be  described 
in  the  active  guide  reflecting  public 
comments  will  be  used  in  the  evaluation 
of  submittals  in  connection  with 
applications  for  construction  permits, 
standard  design  certifications  and 
design  approvals,  and  combined 
operating  licenses.  The  active  guides 
will  also  be  used  to  evaluate  submittals 
fit)m  operating  reactor  licensees  who 
propose  modifications  that  go  beyond 
the  current  licensing  t>asis,  if  those 
modifications  are  volimtarily  initiated 
by  the  licensee  and  there  is  a  clear 
connection  between  the  proposed 
modifications  and  this  guidance.  The 
final  guides  will  be  used  in  conjimction 
with,  and  will  eventually  be  reflected 
in.  the  Standard  Review  Plan,  which  is 
currently  under  revision. 

Public  comments  are  being  solicited 
on  the  guide.  Comments  should  be 
accompanied  by  supporting  data. 
Written  comments  may  be  submitted  to 
the  Rules  Review  and  Directives  Branch. 
Division  of  Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555. 
Copies  of  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  2120  L  Street  NW.,  Washington. 
DC.  Comments  will  be  most  helpfiil  if 
received  by  October  31, 1996. 

Although  a  time  limit  is  given  for 
comments  on  this  draft  guide, 
comments  and  suggestions  in 
connection  with  items  for  inclusion  in 
guides  currently  being  developed  or 
improvements  in  all  published  guides 
are  encouraged  at  any  time. 
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Comments  may  be  submitted 
electronically,  in  either  ASCH  text  or 
WordPerfect  format  (version  5.1  or 
later),  by  calling  the  NRC  Electronic 
Bulletin  Board  on  FedWorld.  The 
bulletin  board  may  be  accessed  using  a 
personal  computer,  a  modem,  and  one 
of  the  commonly  available 
commimications  software  packages,  or 
directly  via  Internet. 

If  usmg  a  personal  computer  and 
modem,  the  NRC  subsystem  on 
FedWorld  can  be  accessed  directly  by 
dialing  1-800-303-9672. 
Communication  software  parameters 
should  be  set  as  follows:  parity  to  none, 
data  bits  to  8,  and  stop  bits  to  1  (N.8.1). 
Using  ANSI  or  VT-100  terminal 
emulation,  the  NRC  NUREGs  and 
RegGuides  for  Comment  subsystem  can 
then  be  accessed  by  selecting  the  "Rules 
Menu"  option  from  the  "NRC  Main 
Menu."  For  further  information  about 
options  available  for  NRC  at  FedWorld, 
consult  the  "Help/Information  Center" 
6t)m  the  "NRC  Main  Menu."  Users  will 
find  the  "FedWorld  Online  User's 
Guides"  particularly  helpful.  Many  NRC 
subsystems  and  data  bases  also  have  a 
"Help/Information  Center"  option  that 
is  tailored  to  the  particular  subsystem. 

The  NRC  subsystem  on  FedWorld  can 
also  be  accessed  by  a  direct  dial  phone 
number  for  the  main  FedWorld  BBS, 
703-321-3339,  or  by  using  Telnet  via 
Internet,  fedworld.gov.  If  using  703- 
321-3339  to  contact  FedWorld,  the  NRC 
subsystem  will  be  accessed  from  the 
main  FedWorld  menu  by  selecting  the 
"Regulatory,  Govenmient 
Administration  and  State  Systems,"  • 
then  selecting  "Regulatory  Information 
Mall."  At  that  point,  a  menu  will  be 
displayed  that  has  an  option  "U.S. 
Nuclear  Regulatory  Commission"  that 
will  take  you  to  the  NRC  Online  main 
menu.  The  NRC  Online  area  also  can  be 
accessed  directly  by  typing  "/go  nrc"  at 
a  FedWorld  command  line.  If  you  access 
NRC  from  FedWorld 's  main  menu,  you 
may  return  to  FedWorld  by  selecting  the 
"Return  to  FedWorld"  option  from  the 
NRC  Online  Main  Menu.  However,  if 
you  access  NRC  at  FedWorld  by  using 
NRC's  toll-free  number,  you  will  have 
full  access  to  all  NRC  systems  but  you 
will  not  have  access  to  the  main 
F^World  system. 

If  you  contact  FedWorld  using  Tehiet, 
you  will  see  the  NRC  area  and  menus, 
including  the  Rules  menu.  Although 
you  v^riU  be  able  to  download 
dociunents  and  leave  messages,  you  will 
not  be  able  to  write  comments  or  upload 
files  (comments).  If  you  contact 
FedWorld  using  FTP.  all  files  can  be 
accessed  and  downloaded  but  uploads 
are  not  allowed;  all  you  will  see  is  a  Ust 
of  files  without  descriptions  (normal 


Gopher  look).  An  index  file  listing  all 
files  within  a  subdirectory,  writh 
descriptions,  is  included.  There  is  a  15- 
minute  time  Umit  for  FTP  access. 

Although  FedWorld  can  be  accessed 
through  the  World  Wide  Web.  like  FTP 
that  mode  only  provides  access  for 
downloading  files  and  does  not  display 
the  NRC  Rules  menu. 

For  more  information  on  NRC  bulletin 
boards  call  Mr.  Arthur  Davis,  Systems 
Integration  and  Development  Branch, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  telephone 
(301)415-5780;  e-mail  AXD3©nrc.gov. 
For  more  information  on  this  draft 
regulatory  guide,  contact  ].].  Kramer  at 
the  NRC,  telephone  (301)415-5891; 
e-mail  JJKenrc.gov. 

Regulatory  guides  are  available  for 
inspection  at  the  Commission's  Public 
Document  Room.  2120  L  Street  NW., 
Washington,  DC.  Requests  for  single 
copies  of  draft  or  final  guides  (which 
may  be  reproduced)  or  for  placement  on 
an  automatic  distribution  list  for  single 
copies  of  future  draft  guides  in  specific 
divisions  should  be  made  in  writing  to 
the  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Attention:  Distribution  and  Mail 
Services  Section;  or  by  fax  at  (301)415- 
2260.  Telephone  requests  cannot  be 
accommodated.  Regulatory  guides  are 
not  copyrighted,  and  Commission 
approval  is  not  required  to  reproduce 
them. 

(5  U.S.C.  552(a)) 

Dated  at  Rockville,  Maryland,  this  2nd  day 
of  August  1996. 

For  the  Nuclear  Regulatory  Commission. 
M.  Wayne  Hodges, 

Director,  Division  of  Systems  Technology, 
Office  of  Nuclear  Regulatory  Research. 
(FR  Doc.  96-22613  Filed  9-4-96;  8:45  am) 

BILUNQ  C006  7SW-01-P 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Office  of  Federal  Procurement  Policy; 
Notice  of  Availability  of  Draft 
Performance-Based  Service 
Contracting  (PBSC)  Documents  on 
Professional  and  Technical  Services 

agency:  Office  of  Management  and 
Budget,  Office  of  Federal  Procurement 
PoUcy  (OFPP). 

SUMMARY:  OFPP  initiated  an  interagency 
project  to  develop  generic  guidance 
materials  to  assist  agencies  in 
converting  selected  professional  and 
technical  services  to  PBSC  methods. 
Working  groups,  consisting  of  agency 
technical  and  procurement  personnel, 
are  developing  generic  PBSC  documents 


that  include:  performance  requirements, 
performance  standards,  quaUty 
assurance  techniques,  positive  and 
negative  incentives,  and  evaluation 
criteria  for  selected  services.  I>raft 
documents  have  been  prepared  tat 
software  development  and  ADP 
maintenance  services.  We  are  still  in  the 
developmental  stages  for  preparation  of 
dociunentation  for  such  services  such  as 
training,  telephone  customer  assistance 
800  numbers,  aircraft  maintenance,  and 
test  range  support.  After  the  documents 
have  been  finalized,  they  vtrill  be 
published  as  a  reference  source  for 
agency  voluntary  use.  We  feel  that 
public  review  and  comment  on  the  draft 
documents  wpuld  provide  us  with 
valuable  feedback  and  insight.  OFPP 
will  review  and  consolidate  this 
information  and  provide  it  to  the 
specific  workgroups  for  their 
information  and  potential  use. 
ADDRESSES:  Those  persons  interested  in 
reviewing  and  obtaining  a  copy  of  the 
draft  documents  should  contact  Ms. 
Linda  Mesaros.  OFPP.  New  Executive 
Office  Building,  Room  9001.  725  17th 
Street,  NW.,  Washington,  DC  20503. 
ADOmONAL  information:  For  additional 
information  contact  Linda  Mesaros  at 
202-395-4821. 
Steven  Kebnan, 
Administrator. 
|FR  Doc.  96-22595  Filed  9-04-96;  8:45  am] 

BtUMQ  COOK  S110-01-P 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Excepted  Service;  Consolidated 
Listing  of  Schedules  A,  B,  and  C 
Exceptions 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Notice. 


SUMMARY:  This  gives  a  consofidated 
notice  of  all  positions  excepted  imder 
Schedules  A,  B,  and  C  as  of  June  30, 
1996,  as  required  by  Qvil  Service  Rule 
VI,  Exceptions  from  the  Competitive 
Service. 

SUPPIEMENTARY  INFORMATION:  Civil 
Service  Rule  VI  (5  CFR  6.1)  requires  the 
Office  of  Personnel  Management  (OPM) 
to  pubUsh  notice  of  all  exceptions 
granted  under  Schedules  A,  B,  and  C. 
Title  5,  Code  of  Federal  Regulations, 
§  213.103(c).  further  requires  that  a 
consolidated  listing,  current  as  of  June 
30  of  each  year,  be  published  annually 
as  a  notice  in  the  Federal  Register.  That 
notice  follows.  OPM  maintains 
continuing  information  on  the  status  of 
all  Schedule  A,  B,  and  C  excepted 
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appointing  authorities.  Intorested 
parties  needing  infonnation  about 
specific  aulborities  during  the  year  may 
obtain  infonnation  by  contacting  the 
Staffing  Reinvention  Office,  Room 
6A12.  Offica  of  Personnel  Management. 
1900  E  Street  NW..  Washington,  DC 
20415,  orby  calhng  (202)  606-0830. 

The  following  exceptions  were 
current  on  June  30, 1996. 

Schedule  A 

Section  213.8102    Entire  Executive 
Civi]  Service] 

(a)  Positioas  of  Chaplain  and 
Chaplain's  Assistant. 

(b)  (Reserved). 

(c)  Positions  to  which  appointments 
are  made  by  the  President  without 
confirmation  by  the  Senate. 

(d)  Attomays. 

(e)  Law  clerk  trainee  positions. 
Appointments  under  this  paragraph 
shall  be  confined  to  graduates  of 
recognized  law  schools  or  persons 
having  equivalent  experience  and  shall 
be  for  periods  not  to  exceed  14  months 
pending  admission  to  the  bar.  No  person 
shall  be  given  more  than  one 
appointment  under  this  paragraph. 
However,  an  appointment  that  was 
initially  mad#  for  less  than  14  months 
may  be  extended  for  not  to  exceed  14 
months  in  totpl  duration. 

(f)  Chinese^  Japanese,  and  Hindu 
interpreters.  .  \ 

(g)  Any  noi>temporary  position  the 
duties  of  whi^  are  part-time  or 
intermittent  ih  which  the  appointee  will 
receive  compensation  during  his  or  her 
service  year  that  aggregates  not  more 
than  40  percent  of  the  annual  salary  rate 
for  the  first  step  of  grade  GS-3.  This 
limited  compensation  includes  any 
premium  pay  such  as  for  overtime, 
night,  Sunday,  or  holiday  work.  It  does 
not,  however  J  include  any  mandatory 
within-grade  salary  increases  to  which 
the  employee  becomes  entitled 
subsequent  toj  appointment  under  this 
authority.  Ap|)ointments  under  this 
authority  may  not  be  for  temporary 
project  employment. 

(h)  Positions  in  Federal  mental 
institutions  wiien  filled  by  persons  who 
have  been  patients  of  such  institutions 
and  have  been  discharged  and  are 
certified  by  an  appropriate  medical 
authority  thereof  as  recovered 
sufficiently  tolbe  regularly  employed 
but  it  is  believed  desirable  and  in  the 
interest  of  the  persons  and  the 
institution  tha^  they  be  employed  at  the 
institution. 

(i)  Temporal  and  less-than-full  time 
positions  for  \^hich  examining  is 
impracticable  J  These  are: 

(1)  Position^  in  remote/isolated 
locations  where  examination  is 


impracticable.  A  remote/isolated 
location  is  outside  of  the  local 
commuting  area  of  a  population  center 
firom  which  an  employee  can  reasonably 
be  expected  to  travel  on  short  notice 
under  adverse  weather  and/or  road 
conditions  which  are  normal  for  the 
area.  For  this  purpose,  a  population 
center  is  a  town  with  bousing,  schools, 
health  care,  stores  and  other  businesses 
in  which  the  servicing  examining  office 
can  schedule  tests  and/or  reasonably 
expect  to  attract  apphcants.  An 
individual  appointed  under  this 
authority  may  not  be  employed  in  the 
same  agency  under  a  combination  of 
this  and  any  other  appointment  to 
positions  involving  related  duties  and 
requiring  the  same  quaUfications  for 
more  than  1,040  working  hours  in  a 
service  year.  Temporary  appMDintments 
under  this  authority  may  be  extended  in 
1-year  increments,  with  no  limit  on  the 
nimiber  of  such  extensions,  as  an 
exception  to  the  service  Umits  in 
§213.104. 

(2)  Positions  for  which  a  critical 
hiring  needs  exists.  This  includes  both 
short-term  positions  and  continuing 
positions  that  an  agency  must  fill  on  an 
interim  basis  pending  completion  of 
competitive  examining,  clearances,  or 
other  procedures  required  for  a  longer 
appointment.  Appointments  under  this 
authority  may  not  exceed  30  days  and 
may  be  extended  up  to  an  additional  30 
days  if  continued  employment  is 
essential  to  the  agency's  operations.  The 
appointments  may  not  be  used  to  extend 
the  service  limit  of  any  other  appointing 
authority.  An  agency  may  not  employ 
the  same  individual  imder  this  authority 
for  more  than  60  days  in  any  12-month 
period. 

(3)  Other  positions  for  which  0PM 
determines  that  examining  is 
imjpracticable. 

(j)  Positions  filled  by  current  or 
former  Federal  employees  eligible  for 
placement  under  special  statutory 
provisions.  Appointments  under  this 
authority  are  subject  to  the  following 
conditions: 

(1)  Eligible  employees,  (i)  Persons 
previously  employed  as  National  Guard 
Technicians  under  32  U.S.C.  709(a)  who 
are  entitled  to  placement  under 
§  353.110  of  this  chapter,  or  who  are 
applying  for  or  receiving  an  annuity 
under  the  provisions  of  5  U.S.C.  8337(h) 
or  5  U.S.C.  8456  by  reason  of  a  disabifity 
that  disqualifies  them  ft^m  membership 
in  the  National  Guard  or  bom  holding 
the  military  grade  required  as  a 
condition  of  their  National  Guard 
employment; 

(li)  Executive  branch  employees 
(other  than  employees  of  intelligence 
agencies)  who  are  entitled  to  placement 


under  §  353.110  but  who  are  not  eligible 
for  reinstatement  or  noncompetitive 
appointment  under  the  provisions  of 
part  315  of  this  chapter. 

(iii)  Legislative  and  judicial  branch 
employees  and  employees  of  the 
intelligence  agencies  defined  in  5  U.S.C. 
2302(a)(2)(C)(ii)  who  are  entitled  to 
placement  assistance  under  §  353.110. 

(2)  Employees  excluded.  Employees 
who  were  last  employed  in  Schedule  C 
or  under  a  statutory  authority  that 
specified  the  employee  served  at  the 
discretion,  will,  or  pleasure  of  the 
agency  are  not  eligible  for  appointment 
under  this  authority. 

(3)  Position  to  which  appointed. 
Employees  who  are  entitled  to 
placement  under  §  353.110  will  be 
appointed  to  a  position  that  0PM 
determines  is  equivalent  in  pay  and 
grade  to  the  one  the  individual  left, 
unless  the  individual  elects  to  be  placed 
in  a  position  of  lower  grade  or  pay. 
National  Guard  Technicians  whose 
ehgibility  is  based  upon  a  disabiHty  may 
be  appointed  at  the  same  grade,  or 
equivalent,  as  their  National  Guard 
Technician  position  or  at  any  lower 
grade  for  which  they  are  available. 

(4)  Conditions  of  appointment,  (i) 
Individuals  whose  placement  eligibility 
is  based  on  an  appointment  without 
time  limit  will  receive  appointments 
without  time  limit  under  this  authority. 
These  appointees  may  be  reassigned, 
promoted,  or  demoted  to  any  position 
within  the  same  agency  for  which  they  . 
qualify. 

(U)  Individuals  who  are  eligible  for 
platement  under  §  353.110  based  on  a 
time-limited  appointment  will  be  given 
appointments  for  a  time  period  equal  to 
the  unexpired  portion  of  their  previous 
appointment. 

(k)  Positions  without  compensation 
provided  appointments  thereto  meet  the 
requirements  of  applicable  laws  relating 
to  compensation, 

(1)  Positions  requiring  the  temporary 
or  intermittent  employment  of 
professional,  scientific,  and  technical 
experts  for  consultation  purposes. 

(m)  (Reserved). 

(n)  Any  local  physician,  surgeon,  or 
dentist  employed  under  contract  or  on 
a  part-time  or  fee  basis. 

(o)  Positions  of  a  scientific, 
professional  or  analytical  nature  when 
filled  by  bona  fide  members  of  the 
faculty  of  an  accredited  college  or 
university  who  have  special 
quaUfications  for  the  positions  to  which 
appointed.  Employment  under  this 
provision  shall  not  exceed  130  working 
days  a  year. 

(phis)  (Reserved). 

(t)  Positions  when  filled  by  mentally 
retarded  persons  in  accordance  with  the 
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guidance  in  Federal  Personnel  Manual 
chapter  306.  Upon  completion  of  2  years 
of  satisfactory  service  under  this 
authority,  the  employee  may  qualify  for 
conversion  to  competitive  status  under 
the  provisions  of  Ebcecutive  Order  12125 
and  implementing  regiilations  issued  by 
OPM. 

(u)  Positions  when  filled  by  severely 
physically  handicapped  persons  who: 
(1)  under  a  temporary  appointment  have 
demonstrated  their  ability  to  perform 
the  duties  satisfactorily;  or  (2)  have  been 
certified  by  counselors  of  State 
vocational  rehabilitation  agencies  or  the 
Veterans  Administration  as  likely  to 
succeed  in  the  performance  of  the 
duties.  Upon  completion  of  2  years  of 
satisfactory  service  under  this  authority, 
the  employee  may  qualify  for 
conversion  to  competitive  status  under 
the  provisions  of  Executive  Order  12125 
and  implementing  regulations  issued  by 
OPM. 

(vHw)  (Reserved). 

(x)  Positions  for  which  a  local 
recruiting  shortage  exists  when  filled  by 
iiunates  of  Federal,  District  of  Columbia, 
and  State  (including  the  Commonwealth 
of  Puerto  Rico,  the  Virgin  Islands. 
Guam,  American  Samoa,  and  the  Trust 
Territory  of  the  Pacific  Islands)  penal 
and  correctional  institutions  imder 
work-release  programs  authorized  by 
the  Prisoner  Rehabilitation  Act  of  1965, 
the  District  of  Columbia  Work  Release 
Act,  or  under  work-release  programs 
authorized  by  the  States.  Initial 
appointments  iinder  this  authority  may 
not  exceed  1  year.  An  initial 
appointment  may  be  extended  for  one  or 
more  periods  not  to  exceed  1  additional 
year  each  upon  a  finding  that  the  inmate 
is  still  in  a  work-release  status  and  that 
a  local  recrviiting  shortage  still  exists. 
No  person  may  serve  under  this 
authority  longer  than  1  year  beyond  the 
date  of  that  person's  release  from 
custody. 

(y)  (Reserved). 

(z)  Not  to  exceed  30  positions  of 
assistants  to  top-level  Federal  officials 
when  filled  by  persons  designated  by 
the  President  as  White  House  Fellows. 

(aa)  Scientific  and  professional 
research  associate  positions  at  GS-11 
and  above  when  filled  on  a  temporary 
basis  by  persons  having  a  doctoral 
degree  in  an  appropriate  field  of  study 
for  research  activities  of  mutual  interest 
to  appointees  and  their  agencies. 
Appointments  are  limited  to  persons 
referred  by  the  National  Research 
Council  imder  its  post-doctoral  research 
associate  program,  may  not  exceed  2 
years,  and  are  subject  to  satisfactory 
outcome  of  evaluation  of  the  associate's 
research  during  the  first  year. 


(bb)  Positions  when  filled  by  aliens  in 
the  absence  of  qualified  citizens. 
Appointments  under  this  authority  are 
subject  to  prior  approval  of  OPM  except 
when  the  authority  is  specifically 
included  in  a  delegated  examining 
agreement  with  OPM. 

(cc)-(ee)  (Reserved). 

(ff)  Not  to  exceed  25  positions  when 
filled  in  accordance  with  an  agreement 
between  OPM  and  the  Department  of 
Justice  by  persons  in  programs 
administered  by  the  Attorney  General  of 
the  United  States  imder  Public  Law  91- 
452  and  related  statutes.  A  person 
appointed  under  this  authority  may 
continue  to  be  employed  under  it  after 
he/she  ceases  to  be  in  a  qualifying 
program  only  as  long  as  he/she  remains 
in  the  same  agency  without  a  break  in 
service. 

(gg)-(hh)  (Reserved). 

(a)  Positions  of  Presidential  Intern, 
GS-9  and  11,  in  the  Presidential 
Management  Intern  Program.  Initial 
appointments  must  be  made  at  the  GS- 
9  level.  No  one  may  serve  under  this 
authority  for  more  than  2  years,  unless 
extended  with  OPM  approval  for  up  to 
1  additional  year.  Upon  completion  of  2 
years  of  satisfactory  service  under  this 
authority,  the  employee  may  qualify  for 
conversion  to  competitive  appointment 
imder  the  provisions  of  Executive  order 
12364,  in  accordance  with  requirements 
published  in  the  Federal  Personnel 
Manyal. 
(jj-kk)  (Reserved). 

(11)  Positions  as  needed  of  readers  for 
blind  employees,  interpreters  for  deaf 
employees  and  personal  assistants  for 
handicapped  employees,  filled  on  a  full 
time,  part-time,  or  intermittent  basis. 

Section  213.3103    Executive  Office  of 
the  President 

(a)  Office  of  Administration.  (1)  Not  to 
exceed  75  positions  to  provide 
administrative  services  and  support  to 
the  White  House  office. 

(b)  C^ice  of  Management  and  Budget. 
(1)  Not  to  exceed  10  positions  at  grades 
GS-9/15. 

(c)  Council  on  Envimnmental  Quality. 
(1)  Professional  and  technical  positions 
in  grades  GS-9  through  15  on  the  staff 
of  the  Council. 

(d)-(f)  (Reserved). 

(g)  National  Security  Council.  (1)  All 
positions  on  the  staff  of  the  Council. 

(h)  Office  of  Science  and  Technology 
Policy.  (1)  Thirty  positions  of  Senior 
PoUcy  Analyst,  GS-14;  Policy  Analyst, 
GS-11/14;  and  Policy  Research 
Assistant.  GS-9,  for  employment  of 
anyone  not  to  exceed  5  years  on  projects 
of  a  high  priority  nature. 

(i)  Office  of  National  Drug  Control 
Policy.  (1)  Not  to  exceed  15  positions, 


GS-15  and  below,  of  senior  policy 
analysts  and  other  personnel  with 
expertise  in  drug-related  issues  and/or 
technical  knowledge  to  aid  in  anti-drug 
abuse  efforts. 

Section  213.3104    Department  of  State 

(a)  Office  of  the  Secretary.  (1)  All 
positions,  GS-15  and  below,  on  the  staff 
of  the  Family  Liaison  Office,  Office  of 
the  Under  Secretary  for  Management 

(2)  One  position  of  Museum  Curator 
(Arts),  in  the  Office  of  the  Under 
Secretary  for  Management,  whose 
incumbent  will  serve  as  Director, 
Diplomatic  Reception  Rooms. 

(b)  American  Embassy,  Paris,  France. 
(1)  Chief,  Travel  and  Visitor  Unit  No 
new  appointments  may  be  made  under 
this  authority  after  August  10, 1981. 

(c)-{d)  (Reserved). 

(e)  Bureau  of  Oceans  and 
International  Environmental  and 
Scientific  Affairs.  (1)  Two  Physical 
Science  Administration  Officer 
positions  at  GS-16. 

(f)  (Reserved).. 

(g)  Office  of  Refugee  and  Migration 
Affairs.  (1)  Not  to  exceed  10  positions  at 
grades  GS-5  through  11  on  the  staff  of 
the  Office. 

(h)  Bureau  of  Administration.  (1)  One 
Presidential  Travel  Officer.  No  new 
appointments  may  be  made  under  this 
authority  after  June  11, 1981. 

(2)  One  position  of  the  Director,  Art 
in  Embassies  Program,  GM-1001-15. 

Section  213.3105    Department  of  the 
Treasury 

(a)  Office  of  the  Secretary.  (1)  Not  to 
exceed  20  positions  at  the  equivalent  of 
GS-13  through  GS-17  to  supplement 
permanent  staff  in  the  study  of  complex 
problems  relating  to  international 
financial,  economic,  trade,  and  energy 
policies  and  programs  of  the 
Government,  when  filled  by  individuals 
with  special  qualifications  for  the 
particular  study  being  undertaken. 
Employment  under  this  authority  may 
not  exceed  4  years. 

(2)  Not  to  exceed  20  positions,  which 
will  supplement  permanent  staff 
involved  in  the  study  and  analysis  of 
complex  problems  in  the  area  of 
domestic  economic  and  financial  policy. 
Employment  under  this  authority  may 
not  exceed  4  years. 

(b)  U.S.  Customs  Service.  (1)  Positions 
in  foreign  countries  designated  as 
"interpreter-translator"  and  "special 
employees,"  when  filled  by 
appointment  of  persons  who  are  not 
citizens  of  the  United  States;  and 
positions  in  foreign  countries  of 
messenger  and  janitor. 

(2)-{5)  (Reserved). 
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(6)  Two  hundred  positions  of 
Criminal  Investigator  for  special 
assignments. 

(7H8)  fteserved). 

(9)  Not  to  exceed  25  positions  of 
Customs  Patrol  OfBcers  in  the  Papago 
Indian  Agancy  in  the  State  of  Arizona 
when  filled  by  the  appointment  of 
persons  of  one-fourth  or  more  Indian 
blood. 

(c)  Offic9  of  the  Comptroller  of  the 
Currency.  (1)  Not  to  exceed  six  positions 
filled  under  the  Professional  Accounting 
Fellow  Program.  Appointments 'under 
this  authority  may  not  exceed  2  years, 
but  may  be  extended  for  not  to  exceed 
an  additional  90  days  to  complete 
critical  projects. 

(d)  p^ce  of  Thrift  Supervision.  (1)  All 
positions  in  the  supervision  policy  and 
supervision  operations  functions  of 
OTS.  No  new  appointments  may  be 
made  under  this  authority  after 
December  31, 1993. 

(e)  Internal  Revenue  Service.  (1) 
Twenty  positions  of  investigator  for 
special  assignments. 

(2)  Two  positions  of  Senior  Visiting 
Pension  Actuary,  08-1510-14/15. 
Appointments  to  these  positions  must 
be  for  periods  not  to  exceed  24  months. 

(f)  (Reserved). 

(g)  Bureav  of  Alcohol,  Tobacco,  and 
Firearms.  (1)  One  hundred  positions  of 
criminal  in?estigator  for  special 
assignments. 

(h)  (Reserved). 

(i)  Bureau  of  Government  Financial 
Operations.  (1)  Clerical  positions  at 
grades  GS-9  and  below  established  in 
Emergency  Disbursing  Offices  to  process 
emergency  payments  to  victims  of 
catastrophes  or  natiu^l  disasters 
requiring  emergency  disbursing 
services.  Enjployment  under  tl5s 
authority  m^y  not  exceed  1  year. 

Section  213^106    Department  of 
Defense 

(a)  Office  of  the  Secretary.  (l)-(5) 
(Reserved). 

(6)  One  Executive  Secretary,  US-USSR 
Standing  Consultative  Commission  and 
Staff  Analyst  (SALT),  Office  of  the 
Assistant  Seicretary  of  Defense 
(International  Security  Affairs). 

(b)  Entire  Department  (including  the 
Office  of  the  Secretary  of  Defense  and 
the  Departirtents  of  the  Army.  Navy,  and 
Air  Force),  (i)  Professional  positions  in 
Military  Depiendent  School  Systems 
overseas. 

(2)  Positions  in  attache  1  systems 
overseas,  including  all  professional  and 
scientific  positions  in  the  Naval 
Research  Branch  Office  in  London. 

(3)  Positions  of  clerk-translator, 
translator,  a4d  interpreter  overseas. 

(4)  Positions  of  Educational  Specialist 
the  inciunbetits  of  which  will  serve  as 


Director  of  Religious  Education  on  the 
staffs  of  the  chaplains  in  the  mihtary 
services. 

(5)  Positions  under  the  program  for 
utilization  of  alien  scientists,  approved 
under  pertinent  directives  administered 
by  the  Director  of  Defense  Research  and 
Engineering  of  the  Department  of 
Defense,  when  occupied  by  aUen 
scientists  initially  employed  imder  the 
program  including  ihose  who  have 
acquired  United  States  citizenship 
during  such  employment. 

(6)  Positions  in  overseas  installations 
of  the  Department  of  Defense  when 
filled  by  dependents  of  mihtary  or 
civilian  employees  of  the  U.S. 
Government  residing  in  the  area. 
Employment  imder  this  authority  may 
not  extend  longer  than  2  months 
following  the  transfer  from  the  area  or 
separation  of  a  dependent's  sponsor: 
Provided,  that  (i)  a  school  employee 

■  may  be  p>ermitted  to  complete  the 
school  year;  and  (ii)  an  employee  other 
than  a  school  employee  may  be 
permitted  to  serve  up  to  1  additional 
year  when  the  mihtary  department 
concerned  finds  that  the  additional 
employment  is  in  the  interest  of 
management. 

(7)  Twenty  secretarial  and  staff 
support  positions  at  GS-12  or  below  on 
the  White  House  Support  Group. 

(8)  Positions  in  DOD  research  and 
development  activities  occupied  by 
participants  in  the  DOD  Science  and 
Engineering  Apprenticeship  Program  for 
Hi^  School  Students.  Persons 
employed  under  this  authority  shall  be 
bona  fide  high  school  students,  at  least 
14  years  old.  piu^uing  courses  related  to 
the  position  occupied  and  limited  to 
1.040  working  hours  a  year.  Children  of 
DOD  employees  may  be  appointed  to 
these  positions,  notwithstanding  the 
sons  and  daughters  restriction,  if  the 
positions  are  in  field  activities  at  remote 
locations.  Appointments  under  this 
authority  may  be  made  only  to  positions 
for  which  quahfication  standards 
established  under  5  CFR  Part  302  are 
consistent  with  the  education  and 
experience  standards  established  for 
comparable  positions  in  the  competitive 
service.  Appointments  under  this 
authority  may  not  be  used  to  extend  the 
service  Umits  contained  in  any  other 
appointing  authority. 

(c)  Defense  Contract  Audit  Agency.  (1) 
Not  to  exceed  two  positions  of 
Accoimting  Fellow,  Auditor,  GM-511- 
14,  filled  under  the  Accounting 
Fellowship  Program.  Appointments 
under  this  authority  may  not  exceed  2 
years. 

(d)  General.  (1)  Positions  concerned 
with  advising,  administering, 
supervising,  or  performing  work  in  the 


collection,  processing,  analysis, 
production,  evaluation,  interpretation, 
dissemination,  and  estimation  of 
intelhgence  information,  including 
scientific  and  technical  positions  in  the 
intelhgence  function;  and  positions 
involved  in  the  plaiming.  programming, 
and  management  of  intelligence 
resources  when,  in  the  opinion  of  OPM, 
it  is  impracticable  to  examine.  This 
authority  does  not  apply  to  positions 
assigned  to  cryptologic  and 
communications  intelhgence  activities/ 
functions. 

(2)  Positions  involved  in  inteUigence- 
related  work  of  the  cryptologic 
intelligence  activities  of  the  mihtary 
departments.  This  includes  all  positTons 
of  intelhgence  research  specialist,  and 
similar  positions  in  the  intelligence 
classification  series;  all  scientific  and 
technical  positions  involving  the 
appUcations  of  engineering,  physical  or 
technical  sciences  to  intelligence  work; 
and  professional  as  well  as  intelhgence 
technician  positions  in  which  a  majority 
of  the  inciunbent's  time  is  spent  in 
advising,  administering,  supervising,  or 
performing  work  in  the  collection, 
processing,  analysis,  production, 
evaluation,  interpretation, 
dissemination,  and  estimation  of 
intelhgence  information  or  in  the 
planning,  programming,  and 
management  of  intelligence  resources. 

(e)  Uniformed  Services  University  of 
the  Health  Sciences. 

(1)  Positions  of  President,  Vice 
Presidents.  Assistant  Vice  Presidents, 
Deans.  Deputy  Deans,  Associate  Deans, 
Assistant  Deans,  Assistants  to  the 
President,  Assistants  to  the  Vice 
Presidents,  Assistants  to  the  Deans, 
Professors,  Associate  Professors, 
Assistant  Professors,  Instructors, 
Visiting  Scientists,  Research  Associates, 
Senior  Research  Associates,  and 
Postdoctoral  Fellows. 

(2)  Positions  estabUshed  to  perform 
work  on  projects  funded  from  grants.    • 

(f)  National  Defense  University.  (1) 
Not  to  exceed  16  positions  of  senior 
pohcy  analyst,  GS-15,  at  the  Strategic 
Concepts  Development  Center.  Initial 
appointments  to  these  positions  may  not 
exceed  6  years,  but  may  be  extended 
thereafter  in  1-.  2-,  or  3-year  increments, 
indefinitely. 

(g)  Defense  Communications  Agency. 
(1)  Not  to  exceed  10  positions  at  grades 
GS-10/15  to  staff  and  support  the  Crisis 
Management  Center  at  the  White  House. 

(h)  Defense  Systems  Management 
College,  Fort  Behfoir.  Va.  (1)  The  Provost 
and  professors  in  grades  GS-13  through 
15. 

(i)  George  C.  Marshall  European 
Center  for  Security  Studies.  Garmisch, 
Germany.  (1)  The  Dkector.  Deputy 
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Director,  and  positions  of  professor, 
instructor,  and  lecturer  at  the  George  C. 
Marshall  European  Center  for  Security 
Studies,  Gannisch,  Germany,  for  initial 
employment  not  to  exceed  3  years, 
which  may  be  renewed  in  increments 
from  1  to  2  years  thereafter. 

Section  213.3107    Department  of  the 
Army 

(a)  General.  (1)  Not  to  exceed  30 
positions  on  the  faculty  and  staff  which 
are  classified  in  the  GS-1700 
occupational  group  and  the  GS-1410 
Librarian  series,  located  at  the  U.S. 
Army  Russian  Institute,  Garmisch, 
Germany,  and  the  U.S.  Army  Foreign 
Language  Training  Center  Europe, 
Munich,  Germany. 

(2)  (Reserved). 

(3)  Not  to  exceed  500  Medical  and 
Dental  Intern,  Resident  and  Fellow 
positions,  whose  incumbents  are 
training  under  graduate  medical/dental 
education  programs  in  Army  Medical 
Department  facilities  worldwide,  and 
whose  compensation  is  fixed  under  5 
U.S.C.  5351-5356.  Employment  imder 
this  authority  may  not  exceed  4  years, 
unless  extended  with  prior  approval  of 
OPM. 

(b)  Aviation  Systems  Command.  (1) 
One  scientific  and  professional  research 
position  in  the  U.S.  Army  Research  and 
Technology  Laboratories,  the  duties  of 
which  require  specific  knowledge  of 
aviation  technology  in  non-allied 
nations. 

(c)  Corps  of  Engineers.  (l)-(2) 

(d)  U.S.  Military  Academy.  West 
Point,  New  York.  (1)  CiviUan  professors, 
instructors,  teachers  (except  teachers  at 
the  Children's  School),  Cadet  Social 
Activities  Coordinator,  Chapel  Organist 
and  Choir-Master,  Director  of 
Intercollegiate  Athletics,  Associate 
Director  of  Intercollegiate  Athletics, 
coaches.  Facility  Manager,  Building 
Manager,  three  Physical  Therapists 
(Athletic  Trainers),  Associate  Director  of 
Admissions  for  Plans  and  Programs, 
Deputy  Director  of  Alumni  Affairs;  and 
librarian  when  filled  by  an  officer  of  the 
Regular  Army  retired  from  active 
service,  and  the  military  secretary  to  the 
Superintendent  when  filled  by  a  U.S. 
Military  Academy  graduate  retired  as  a 
regular  commissioned  officer  for 
disability. 

(e)  U.S.  Army  School  of  the  Americas, 
Fort  Benning,  Georgia.  (1)  Positions  of 
Translator  (Typing),  GS-1040-5/9,  and 
Supervisory  Translator,  GS-1040-11. 
No  new  appointments  may  be  made 
-under  this  authority  after  December  31, 
1985. 

(f)  Central  Identification  Laboratory. 
(1)  One  position  of  Scientific  Director, 


GM-190-15,  and  four  positions  of 
Forensic  Scientist.  GM-190-14.  Initial 
appointment  to  these  positions  is  NTE 
3-5  years,  with  provision  for  indefinite 
numbers  of  renewals  in  1-,  2-,  or  3-year 
increments. 

(g)  Defense  Language  Institute.  (1)  All 
positions  on  the  faculty  and  staff  which 
are  classified  in  the  GS-1700 
occupational  group,  the  GS-1040 
Language  Specialist  series,  and  the  GS- 
303  Bilingual  Clerk  series,  that  require 
either  a  proficiency  in  a  foreign 
language  or  a  knowledge  of  foreign 
language  teaching  methods. 

(h)  Army  War  College,  Carlisle 
Barracks,  PA.  (1)  Positions  of  professor, 
instructor,  or  lecturer  associated  with 
courses  of  instruction  of  at  least  10 
months  duration  for  employment  not  to 
exceed  5  years,  which  may  be  renewed 
in  1-,  2-,  3-,  4-,  or  5-year  increments 
indefinitely  thereafter. 

(2)  Nine  senior  policy  analyst 
positions,  GS-14/15,  at  the  Strategic 
Studies  Institute,  Army  War  College, 
with  appointments  to  be  made  initially 
for  up  to  3  years  and  thereafter  extended 
annually  if  needed. 

(i)  (Reserved). 

(j)  U.S.  Military  Academy  Preparatory 
School,  Fort  Monmouth,  New  Jersey.  (1) 
Positions  of  Academic  Director, 
Department  Head,  and  Instructor. 

(k)  U.S.  Army  Command  and  General 
Staff  College.  Fort  Leavenworth,  Kansas. 
(1)  Positions  of  professor,  associate 
professor,  assistant  professor,  and 
instructor  associated  with  courses  of 
instruction  of  at  least  10  months 
duration,  for  employment  not  to  exceed 
up  to  5  years,  which  may  be  renewed  in 
1,  2,  3, 4,  or  5-year  increments 
indefinitely  thereafter. 

Section  213.3108    Department  of  the_ 
Navy 

(a)  General.  (1)  (Reserved). 

(2)  Positions  of  Student  Pharmacist 
for  temporary,  part-time,  or  intermittent 
employment  in  U.S.  naval  regional 
medical  centers,  hospitals,  clinics  and 
departments  when  filled  by  students 
who  are  enrolled  in  an  approved 
pharmacy  program  in  a  participating 
nonfederal  institution,  and  whose 
compensation  is  fixed  under  5  U.S.C. 
5351-54.  Employment  under  this 
authority  may  not  exceed  1  year. 

(3)  (Reserved). 

(4)  Not  to  exceed  50  positions  of 
resident-in-training  at  U.S.  naval 
regional  medical  centers,  hospitals,  and 
dispensaries  which  have  residency 
training  programs,  when  filled  by 
residents  assigned  as  affiliates  for  part  of 
their  training  from  nonfederal  hospitals. 
Assignments  shall  be  on  a  temporary 
(full-time  or  part-time)  or  intermittent 


basis,  shall  not  amount  to  more  than  6 
months  for  any  person,  and  shall  be 
applied  only  to  persons  whose 
compensation  is  fixed  under  5  U.S.C. 
5351-54. 

(5)  (Reserved). 

(6)  Positions  of  Student  Operating 
Room  Technician  for  temporary,  part- 
time,  or  intermittent  employment  in 
U.S.  naval  regional  medical  centers  and 
hospitals,  when  filled  by  students  who 
are  enrolled  in  an  approved  operating 
room  technician  program  in  a 
participating  nonfederal  institution, 
whose  compensation  is  fixed  under  5 
U.S.C.  5351-54.  Employment  under  this 
authority  may  not  exceed  1  year. 

(7)  Positions  of  Student  Social  Worker 
for  temporary,  part-dme,  or  intermittent 
employment  in  U.S.  naval  regional 
medical  centers,  hospitals,  and 
dispensaries,  when  filled  by  bona  fide 
students  enrolled  in  academic 
institutions:  Provided,  that  the  woik 
performed  in  the  agency  is  to  be  used 
by  the  student  as  a  basis  for  completing 
certain  academic  requirements  by  such 
educational  institution  to  quaUfy  for  a 
graduate  degree  in  social  work.  This 
authority  shall  be  applied  only  to 
students  whose  compensation  is  fixed 
under  5  U.S.C.  5351-54. 

(8)  Positions  of  Student  Practical 
Nurse  for  temporary,  part-time,  or 
intermittent  employment  in  U.S.  naval 
regional  medical  centers,  hospitals,  and 
dispensaries,  when  filled  by  trainees 
enrolled  in  a  nonfederal  institution  in 
an  approved  program  of  educational  and 
clinical  training  which  meets  the 
requirements  for  Ucensing  as  a  practical 
nurse.  This  authority  shall  be  applied 
only  to  trainees  whose  compensation  is 
fixed  under  5  U.S.C.  5351-54. 

(9)  (Reserved). 

(10)  Positions  of  Medical  Technology 
Intern  in  U.S.  naval  regional  medical 
centers,  hospitals,  and  dispensaries, 
when  filled  by  students  enrolled  in 
approved  programs  of  training  in 
nonfederal  institutions.  Employment 
imder  this  authority  may  be  on  a  full- 
time,  part-time,  or  intermittent  basis  but 
may  not  exceed  1  year.  This  authority 
shall  be  applied  only  to  students  whose 
compensation  is  fixed  imder  5  U.S.Q 
5351-54. 

(11)  Positions  of  Medical  Intern  in 
U.S.  naval  regional  medical  centers, 
hospitals,  and  dispensaries,  when  filled 
by  persons  who  are  serving  medical 
internships  at  participating  nonfederal 
hospitals  and  whose  compensation  is 
fixed  under  5  U.S.C.  5351-54. 
Employment  under  this  authority  may 
not  exceed  1  year. 

(12)  Positions  of  Student  Speech 
Pathologist  at  U.S.  naval  regional 
medical  centers,  hospitals,  and 
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.    dispensaries,  when  filled  by  persons 
who  are  enrolled  in  participating 
nonfederal  institutions  and  whose 
compensation  is  fixed  under  5  U.S.C 
5351-54.  Employment  under  this 
authority  may  not  exceed  1  year. 

(13)  Positions  of  Student  Dental 
Assistant  In  U.S.  naval  regional  medical 
centers,  hospitals,  and  dispensaries, 
when  filled  by  persons  who  are  enrolled 
in  participating  nonfaderal  institutions 
and  whose  compensation  is  fixed  imder 
5  U.S.C  5351-54.  Employment  under 
this  authority  may  not  exceed  1  yeai. 
(14).  (Reserved). 

(15)  Marine  positions  assigned  to  a 
coastal  or  seagoing  vessel  operated  by  a 
naval  activity  for  research  or  training 
purposes. 

(16)  All  positions  necessary  for  the 
administration  and  maintenance  of  the 
official  residence  of  the  Vice  President. 

(b)  Naval  Academy,  Naval 
Postgraduate  School,  and  Naval  War 
College,  (i)  Professors,  instructors,  and 
teachers;  the  Director  of  Academic 
Planning,  Naval  Postgraduate  School; 
and  the  Librarian,  Organist-Choirmaster, 
Registrar,  the  Dean  of  Admissions,  and 
social  couiiselors  at  the  Naval  Academy. 

(c)  Chief  of  Naval  Operations.  (1)  One 
position  at  grade  GS-12  or  above  that 
will  provide  technical,  managerial,  or 
administrative  support  on  highly 
classified  functions  to  the  Deputy  Chief 
of  Naval  Operations  (Plans.  Policy,  and 
Operation^). 

id)  MUitl^  Sealift  Command.  (1)  All 
positions  dn  vessels  operated  by  the 
Military  Sealift  Command. 

(e)  Pacific  Missile  Range  Facility, 
Barking  Sands,  Hawaii.  (1)  All 
positions.  This  authority  applies  only  to 
positions  that  must  be  filled  pending 
final  decision  on  contracting  of  Facility 
operations^  No  new  appointments  may 
be  made  u^der  this  auUiority  after  July 
29.  1988.    { 

(f)  (Reserved). 

(g)  Office  of  Naval  Research.  (1) 
Scientific  ^d  technical  positions,  GS/ 
GM-13/15.  in  the  Office  of  Naval 
Research  Asian  Office  in  Tokyo,  Japan, 
which  covers  East  Asia,  New  Zealand 
and  Australia.  Positions  are  to  be  filled 
by  personnel  having  specialized 
experience  in  scientific  and/or  technical 
disciplines, of  current  interest  to  the 

Department  of  the  Navy. 

I 
Section  21$.3109    Department  of  the 
Air  Force    \ 

(a)  Office!  of  the  Secretary.  (1)  One 
Special  Assistant  in  the  Office  of  the 
Secretary  of  the  Air  Force.  This  position 
has  advisory  rather  than  operating 
duties  except  as  operating  or 
administraove  responsibilities  may  be 


exercised  in  connection  with  the  pilot 
studies. 

(b)  General.  i\)  f*rofes8ional, 
technical,  managerial  and 
administrative  positions  supporting 
space  activities,  when  approved  by  the 
Secretary  of  the  Air  Force. 

(2)  Ninety-five  positions  engaged  in 
interdepartmental  defense  projects 
involving  scientific  and  technical 
evaluations. 

(c)  Not  to  exceed  20  professional 
positions.  GS-11  through  GS-15,  in 
Detachments  6  and  51.  SM-ALC.  Norton 
and  McClellan  Air  Force  Bases, 
California,  which  will  provide  logistic 
support  management  to  specialind 
research  and  development  projects. 

(d)  U.S.  Air  Force  Academy, 
Colorado.  (1)  (Reserved). 

(2)  Positions  of  Professor.  Associate 
Professor,  Assistant  Professor,  and 
Instructor,  in  the  Dean  of  Faculty, 
Commandant  of  Cadets,  Director  of 
Athletics,  and  Preparatory  School  of  the 
United  States  Air  Force  Academy. 

(e)  (Reserved). 

(f)  Air  Force  Office  of  Special 
Investigations.  (1)  Not  to  exceed  250 
positions  of  Criminal  Lavestigators/ 
Intelligence  Research  Specialists,  GS-5 
through  GS-15. 

(g)  Not  to  exceed  eight  positions,  GS- 
12  through  15,  in  Headquarters  Air 
Force  Logistics  Command.  DCS  Material 
Management,  Office  of  Special 
Activities,  Wright-Patterson  Air  Force 
Base,  Ohio,  which  will  provide  logistic 
support  management  staff  guidance  to 
classified  research  and  development 
projects. 

(h)  Air  University,  Maxwell  Air  Force 
Base,  Alabama.  (1)  Positions  of 
Professor,  Instructor,  or  Lecturer. 

(i)  Air  Force  Institute  of  Technology, 
Wright-Patterson  Air  Force  Base,  Ohio. 
(1)  Civilian  deans  and  professors. 

(j)  Air  Force  Logistics  Command.  (1) 
One  Supervisory  Logistics  Management 
Specialist.  GM-346-14.  in  Detachment 
2,  2762  Logistics  Management  Squadron 
(Special),  Greenville.  Texas. 

(k)  One  position  of  Supervisory 
Logistics  Management  Specialist,  GS- 
346-15,  in  the  2762nd  Logistics 
Squadron  (Special),  at  Wright-Patterson 
Air  Force  Base,  Ohio. 

(1)  One  position  of  Commander,  Air 
National  Guard  Readiness  Center, 
Andrews  Air  Force  Base,  Maryland. 


Section  213.3110 
Justice 


Department  of 


(a)  General.  (1)  Deputy  U.S.  Marshals 
employed  on  an  hourly  basis  for 
intermittent  service. 

(2)  Positions  established  to  implement 
the  Crime  Control  and  Law  Enforcement 
Act  of  1994  or  the  Violent  Crime  Control 


Appropriations  Act,  1995.  No  new 
appointments  may  be  made  under  this 
authority  after  September  30, 1996. 

(3)  U.S.  Marshal  in  the  Virgin  Islands. 

(4)  Positions  at  GS-15  and  below  on 
the  staff  of  an  office  of  an  independent 
counsel,  that  is  established  under  28 
CFR  Part  600.  No  office  may  use  this 
authority  for  more  than  4  years  to  make 
appointments  and  position  changes 
unless  prior  approval  of  OPM  is 
obtained. 

(b)  Immigration  and  Naturalization 
Service.  (1)  (Reserved). 

(2)  Not  to  exceed  500  positions  of 
interpreters  and  language  specialists, 
GS-1040-5/9. 

(3)  Not  to  exceed  25  positions.  GS-15 
and  below,  with  proficiency  in 
speaking,  reading,  and  writing  the 
Russian  language  and  serving  in  the 
Soviet  Refugee  Processing  Program  with 
permanent  duty  location  in  Moscow. 
Russia. 

(c)  Drug  Enforcement  Administration. 
(1)  (Reserved). 

(2)  One  himdred  and  fifty  positions  of 
Intelligence  Research  Agent  and/or 
Intelligence  Operation  Specialist  in  the 
GS-132  series,  grades  GS-9  through 
GS-15. 

(3)  Not  to  exceed  200  positions  of 
Criminal  Investigator  (Special  Agent). 
New  appointments  may  be  made  under 
this  authority  only  at  grades  GS-7/11. 


Department  of  the 


Section  213.3112 
Interior 

(a)  General.  (1)  Technical, 
maintenance,  and  clerical  positions  at  or 
below  grades  GS-7.  WG-10,  or 
equivalent,  in  the  field  service  of  the 
Department  of  the  Interior,  when  filled 
by  the  appointment  of  persons  who  are 
certified  as  maintaining  a  permanent 
and  exclusive  residence  within,  or 
contiguous  to,  a  field  activity  or  district, 
and  as  being  dependent  for  livelihood 
primarily  upon  employment  available 
within  the  field  activity  of  the 
Department. 

(2)  All  positions  on  Government- 
owned  ships  or  vessels  operated  by  the 
Department  of  the  Interior. 

(3)  Temporary  or  seasonal  caretakers 
at  temporarily  closed  camps  or  ' 
improved  areas  to  maintain  grounds, 
buildings,  or  other  structures  and 
prevent  damages  or  theft  of  Government 
property.  Such  appointments  shall  not 
extend  beyond  130  working  days  a  year 
without  the  prior  approval  of  OPM. 

(4)  Temporary,  intermittent,  or 
seasonal  field  assistants  at  GS-7,  or  its 
equivalent,  and  below  in  such  areas  as 
forestry,  8  range  management,  soils, 
engineering,  fishery  and  wildlife 
management,  and  with  surveying 
parties.  Employment  under  this 
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authority  may  not  exceed  180  working 
days  a  year. 

(5)  Temporary  positions  established 
in  the  field  service  of  the  Department  for 
emergency  forest  and  range  fire 
prevention  or  suppression  and  blister 
rust  control  for  not  to  exceed  180 
working  days  a  year:  Provided,  That  an 
employee  may  work  as  many  as  220 
working  days  a  year  when  employment 
beyond  180  days  is  required  to  cope 
with  extended  fire  seasons  or  sudden 
emergencies  such  as  Tire,  flood,  storm, 
or  other  imforeseea  situations  involving 
potential  loss  of  life  or  property. 

(6)  Persons  employed  in  Seld 
positions,  the  work  of  which  is  financed 
jointly  by  the  Department  of  the  Interior 
and  cooperating  persons  or 
organizations  outside  the  Federal 
service. 

(7)  All  positions  in  the  Bureau  of 
Indian  Affairs  and  other  positions  in  the 
Department  of  the  Interior  directly  and 
primarily  related  to  providing  services 
to  Indians  when  filled  by  the 
appointment  of  Indians.  The  Secretary 
of  the  Interior  is  responsible  for  defining 
the  term  "Indian." 

(8)  Temporary,  intermittent,  or 
seasonal  positions  at  GS-7  or  below  in 
Alaska,  as  follows:  Positions  in 
nonprofessional  mining  activities,  such 
as  those  of  drillers,  miners,  caterpillar 
operators,  and  samplers.  Employment 
under  this  authority  shall  not  exceed 
180  working  days  a  year  and  shall  be 
appropriate  only  when  the  activity  is 
carried  on  in  a  remote  or  isolated  area 
and  there  is  a  shortage  of  available 
candidates  for  the  positions. 

(9)  Temporary,  part-time,  or 
intermittent  employment  of  mechanics, 
skilled  laborers,  equipment  operators 
and  tradesmen  on  construction,  repair, 
or  maintenance  work  not  to  exceed  180 
working  days  a  year  in  Alaska,  when  the 
activity  is  carried  on  in  a  remote  or 
isolated  area  and  there  is  a  shortage  of 
available  candidates  for  the  positions. 

(10)  Seasonal  airplane  pilots  and 
airplane  mechanics  in  Alaska,  not  to 
exceed  180  working  days  a  year. 

(11)  Temporary  staff  positions  in  the 
Youth  Conservation  Corps  Centers 
operated  by  the  Department  of  the 
Interior.  Employment  under  this 
authority  shall  not  exceed  11  weeks  a 
year  except  with  prior  approval  of  OPM. 

(12)  Positions  in  the  Youth 

^  Conservation  Corps  for  which  pay  is 
fixed  at  the  Federal  minimum  wage  rate. 
Employment  under  this  authority  may 
not  exceed  10  weeks. 

(b)  (Reserved). 

(c)  Indian  Arts  and  Crafts  Board.  (1) 
The  Executive  Director. 

(d)  (Reserved). 


(e)  Office  of  the  Assistant  Secretary. 
Territorial  and  International  Affairs.  (1) 
(Reserved). 

(2)  Not  to  exceed  four  positions  of 
Territorial  Management  Interns,  grades 
GS-5.  GS-7.  or  GS-9,  when  filled  by 
territorial  residents  who  are  U.S. 
citizens  from  the  Virgin  Islands  or 
Guam;  U.S.  nationals  from  American 
Samoa;  or  in  the  case  of  the  Northern 
Marianas,  will  become  U.S.  citizens 
upon  termination  of  the  U.S. 
trusteeship.  Employment  under  this 
authority  may  not  exceed  6  months. 

(3)  (Reserved). 

(4)  Special  Assistants  to  the  Governor 
of  American  Samoa  who  perform 
specialized  administrative,  professional, 
technical,  and  scientific  duties  as 
members  of  his  or  her  immediate  staff. 

(f)  National  Park  Service.  (1-2) 
(Reserved). 

(3)  Seven  full-time  permanent  and  31 
temporary,  part-time,  or  intermittent 
positions  in  the  Redwood  National  Park, 
California,  which  are  needed  for 
rehabilitation  of  the  park,  as  provided 
by  Public  Law  95-250. 

(4)  One  Special  Representative  of  the 
Director. 

(g)  Bureau  of  Reclamation.  (1) 
Appraisers  and  examiners  employed  on 
a  temporary,  intermittent,  or  part-time 
basis  on  special  valuation  or 
prospective-entrymen-review  projects 
where  knowledge  of  local  values  on 
conditions  or  odier  specialized 
qualifications  not  possessed  by  regular 
Bureau  employees  are  required  for 
successful  results.  Employment  under 
this  provision  shall  not  exceed  130 
working  days  a  year  in  any  individual 
case:  Provided,  that  such  employment 
may,  with  prior  approval  of  OPM,  be 
extended  for  not  to  exceed  an  additional 
50  working  days  in  any  single  year. 

(h)  Office  of  the  Deputy  Assistant 
Secretary  for  Territorial  Affairs.  (1) 
Positions  of  Territorial  Management 
Interns,  GS-5,  when  filled  by  persons 
selected  by  the  Government  of  the  Trust 
Territory  of  the  Pacific  Islands.  No 
appointment  may  extend  beyond  1  year. 

Section  213.3113  Department  of 
Agriculture 

(a)  General.  (1)  Agents  employed  in 
field  positions  the  work  of  which  is 
financed  jointly  by  the  Department  and 
cooperating  persons,  organizations,  or 
governmental  agencies  outside  the 
Federal  service.  Except  for  positions  for 
which  selection  is  jointly  made  by  the 
Department  and  the  cooperating 
organization,  this  authority  is  not 
applicable  to  positions  in  the 
A^cultural  Research  Service  or  the 
National  Agricultural  Statistics  Service. 
This  authority  is  not  appUcable  to  the 


following  positions  in  the  Agricultural 
Marketing  Service:  Agricultural 
commodity  grader  (grain)  and  (meat), 
(poultry),  and  (dairy),  agricultural 
commodity  aid  (grain),  and  tobacco 
inspection  positions. 
(2)-(4)  (Reserved). 

(5)  Temporary,  intermittent,  or 
seasonal  employment  in  the  field 
service  of  the  Department  in  positions  at 
and  below  GS-7  and  WG-10  in  the 
following  types  of  positions:  Field 
assistants  for  subprofessional  services; 
State  performance  assistants  in  the 
Consolidated  Farm  Service  Agency; 
agricultural  helpers,  helper-leaders,  and 
workers  in  the  Agricultural  Research 
Service  and  the  Animal  and  Plant 
Health  Inspection  Service;  and  subject 
to  prior  OPM  approval  granted  in  the 
calendar  year  in  which  the  appointment 
is  to  be  made,  other  clerical,  trades, 
crafts,  and  manual  labor  positions.  Total 
employment  under  this  subparagraph 
may  not  exceed  180  working  days  in  a 
service  year:  Provided,  that  an  employee 
may  work  as  many  as  220  working  days 
in  a  service  year  when  employment 
beyond  180  days  is  required  to  cope 
with  extended  fire  seasons  or  sudden 
emergencies  such  as  fire,  flood,  storm, 
or  other  unforeseen  situations  involving 
potential  loss  of  life  or  property.  This 
paragraph  does  not  cover  trades,  crafts, 
and  manual  labor  positions  covered  by 
paragraphs  (i)  and  (m)  of  §  213.3102  or 
positions  within  the  Forest  Service. 

(6)  (Reserved). 

(7)  Not  to  exceed  34  Program 
Assistants,  whose  experience  acquired 
in  positions  excepted  from  the 
competitive  civil  service  in  the 
administration  of  agricultural  programs 
at  the  State  level  is  needed  by  thd 
Department  for  the  more  efficient 
administration  of  its  programs.  No  new 
appointment  may  be  made  under  this 
authority  after  December  31, 1985. 

(bHc)  (Reserved). 

(d)  Consolidated  Farm  Service 
Agency.  (1)  (Reserved). 

(2)  Members  of  State  Committees: 
Provided,  that  employment  under  this 
authority  shall  be  limited  to  temporary 
intermittent  (WAE)  positions  whose 
principal  duties  involve  administering 
farm  programs  within  the  State 
consistent  with  legislative  and 
Departmental  requirements  and 
reviewing  national  procedures  and 
policies  for  adaptation  at  State  and  local 
levels  within  established  parameters. 
Individual  appointments  under  this 
authority  are  for  1  year  and  may  be 
extended  only  by  the  Secretary  of 
Agriculture  or  his  designee.  Members  of 
State  Committees  serve  at  the  pleasure 
of  the  Secretary. 
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(e)  Farmers  Home  Administration.  (1) 
(Reserved). 

(2)  CouDty  committeemen  to  consider, 
recommead,  and  advise  with  respect  to 
the  Farmers  Home  Administration 
program.  (3)  Temporary  positions  whose 
principal  duties  involve  the  making  and 
servicing  of  natural  disaster  emergency 
loans  pur$uant  *o  current  statutes 
authorizing  natural  disaster  emergency 
loans.  Appointments  under  this 
provision  shall  not  exceed  1  year  unless 
extended  for  one  additional  period  not 
to  exceed  1  year,  but  may,  with  prior 
approval  of  OPM  be  further  extended  for 
additionat  periods  not  to  exceed  1  year 
each. 

(4H5)  (Reserved). 

(6)  Professional  and  clerical  positions 
in  the  Tru^t  Territory  of  the  Pacific 
Islands  when  occupied  by  indigenous 
residents  of  the  Territory  to  provide 
financial  assistance  pursuant  to  current 
authorizing  statutes. 

(f)  Agridultural  Marketing  Service.  (1) 
Positions  of  Agricultural  Commodity 
Graders,  Agricultural  Commodity 
Techniciaits,  and  Agricultural 
Commodity  Aids  at  grades  GS-9  and 
below  in  the  tobacco,  dairy,  and  poultry 
commodities;  Meat  Acceptance 
Specialistfl,  GS-11  and  below;  Clerks, 
Office  Automation  Clerks,  and 
Computer  Clerks  at  GS-5  and  below; 
Clerk-Typists  at  grades  GS-4  and  below; 
and  Laborers  under  the  Wage  System. 
Employment  under  this  audiority  is 
limited  to  Either  1,280  hours  or  180  days 
in  a  service  year. 

(2)  Positions  of  Agricultural 
Commodity  Graders,  Agricultural 
Conunodity  Technicians,  and 
Agricultural  Commodity  Aids  at  grades 
GS-11  and  below  in  the  cotton,  raisin, 
and  processed  fruit  and  vegetable 
commoditijes  and  the  following 
positions  ih  support  of  these 
commodities:  Clerks.  Office  Automation 
Clerks,  and  Computer  Clerks  and 
Operators  $t  GS-5  and  below;  Clerk- 
Typists  at  grades  GS-4  and  below;  and, 
under  the  Federal  Wage  System,  High 
Volume  Instrumentation  (HVI) 
Operators  and  HVI  Operator  Leaders  at 
WG/WL-2  knd  below,  respectively, 
Instrument  MechanicsAVorkers/Helpers 
at  WG-10  and  below,  and  Laborers. 
Employme|it  under  this  authority  may 
not  exceed  ISO  days  in  a  service  year. 
In  unforeseen  situations  such  as  bad 
weather  or  crop  conditions, 
unanticipated  plant  demands,  or 
increased  imports,  employees  may  work 
up  to  240  qays  in  a  service  year.  Cotton 
Agricultural  Commodity  Graders,  GS-5, 
may  be  emj^loyed  as  trainees  for  the  first 
appointme<tt  for  an  initial  period  of  6 
months  forltraining  without  regard  to 
the  service  (year  limitation. 


(3)  Milk  Market  Administrators. 

(4)  All  positions  on  the  staffs  of  the 
Milk  Market  Administrators. 

(g)-{k)  (Reserved). 

(1)  Food  Safety  and  Inspection  . 
Service.  (l)-(2)  (Reserved). 

(3)  Positions  of  meat  and  poultry 
inspectors  (veterinarians  at  GS-11  and 
below  and  nonveterinarians  at 
appropriate  grades  below  GS-11)  for 
employment  on  a  temporary, 
intermittent,  or  seasonal  basis,  not  to 
exceed  1,280  hours  a  year. 

(m)  Grain  Inspection,  Packers  and 
Stockyards  Administration.  (1)  One 
hundred  and  fifty  positions  of 
Agricultural  Commodity  Aid  (Grain), 
GS-2/4;  100  p>ositions  of  Agricultiu^I 
Commodity  Technician  (Grain),  GS-4/7; 
and  60  positions  of  Agricultural 
Commodity  Grader  (Grain),  GS-5/9,  for 
temporary  employment  on  a  part-time, 
intermittent,  or  seasonal  basis  not  to 
exceed  1,280  hours  in  a  service  year. 


Section  213.3114 
Commerce 


Department  of 


(a)  General.  (l)-(2)  (Reserved). 
(3)  Not  to  exceed  50  scientific  and 

technical  positions  whose  duties  are 
performed  primarily  in  the  Antarctic. 
Inciunbents  of  these  positions  may  be 
stationed  in  the  continental  United 
States  for  periods  of  orientation, 
training,  analysis  of  data,  and  report 
writing. 

(b)  ^ice  of  the  Secretary.  (1)  One 
position  of  Administrative  Assistant, 
GS-301-8,  in  the  Office  of  Economic 
Affairs.  New  appointments  may  not  be 
made  after  March  30, 1979. 

(c)  (Reserved). 

(d)  Bureau  o/ the  Census.  (1) 
Managers,  supervisors,  technicians, 
clerks,  interviewers,  and  eniunerators  in 
the  field  service,  for  (1)  temporary,  part- 
time,  or  intermittent  employment  in 
connection  with  major  economic  and 
demographic  censuses  or  with  siuveys 
of  a  nonreciuring  or  noncyclical  nature; 
and  (2)  indefinite  employment  for  the 
duration  of  each  decennial  census  for 
key  employees  located  at  the  Master 
District  Offices  (MDO)  and  Processing 
Offices  (PO):  Provided,  that  temporary, 
part-time  employment  of  the  natiue 
described  in  (1)  above  will  be  for 
periods  not  to  exceed  1  year;  and  that 
such  appointments  may  be  extended  for 
additional  periods  of  not  to  exceed  1 
year  each;  but  that  prior  Office  approval 
is  required  for  extension  of  total  service 
beyond  2  years. 

(2)  Current  Program  Interviewers 
employed  on  an  intermittent  or  part- 
time  basis  in  the  field  service. 

(3)  Not  to  exceed  20  professional  and 
scientific  positions  at  grades  GS-9 
through  GS-12  filled  by  participants  in 


the  ASA  research  trainee  program. 
Employment  of  any  individual  imder 
this  authority  may  not  exceed  2  years. 

(e)-(h)  (Reserved). 

(i)  p^ce  of  the  Under  Secretary  for 
International  Trade.  (1)  Thirty  positions 
at  GS-12  and  above  in  specialized  fields 
relating  to  international  trade  or 
commerce  in  units  imder  the 
jurisdiction  of  the  Under  Secretary  for 
International  Trade.  Inctunbents  will  be 
assigned  to  advisory  rather  than  to 
operating  duties,  except  as  operating 
and  administrative  responsibility  may 
be  required  for  the  conduct  of  pilot 
studies  or  special  projects.  Employment 
under  this  authority  will  not  exceed  2 
years  for  an  individual  appointee. 

(2)  (Reserved). 

(3)  Not  to  exceed  30  positions  fan 
grades  GS-12  through  GS-15,  to  be 
filled  by  persons  qualified  as  industrial 
or  marketing  specialists;  who  possess 
specialized  knowledge  and  experience 
in  industrial  production,  industrial 
operations  and  related  problems,  market 
structure  and  trends,  retail  and 
wholesale  trade  practices,  distribution 
channels  and  costs,  or  business 
financing  and  credit  procedures 
applicable  to  one  or  more  of  the  current 
segments  of  U.S.  industry  served  by  the 
Under  Secretary  for  International  Trade, 
and  the  subordinate  components  of  his 
organization  which  are  involved  in 
Domestic  Business  matters. 
Appointments  under  this  authority  may 
be  made  for  a  period  of  not  to  exceed 

2  years  and  may,  with  prior  approval  of 
OPM,  be  extended  for  an  additional 
period  of  2  years. 

(j)  National  Oceanic  and  Atmospheric 
Administration.  (1)  Subject  to  prior 
approval  of  OPM,  which  shall  be 
contingent  upon  a  showing  of 
inadequate  housing  facilities, 
meteorological  aid  positions  at  the 
following  stations  in  Alaska:  Barrow, 
Bethal,  Kotzebue,  McGrath,  Northway, 
and  St.  Paul  Island. 

(2)  (Reserved). 

(3)  All  civilian  positions  on  vessels 
operated  by  the  National  Ocean  Service. 

(4)  Temporary  positions  required  in 
connection  with  the  surveying 
operations  of  the  field  service  of  the 
National  Ocean  Service.  Appointment  to 
such  positions  shall  not  exceed  8 
months  in  any  1  calendar  year. 

(k)  (Reserved). 

(1)  National  Telecommunication  and 
Information  Administration.  (1) 
Seventeen  professional  positions  in 
grades  GS-1 3  through  GS-15. 

Section  213.3115    Department  of  Labor 

(a)  Office  of  the  Secretary.  (1) 
Chairman  and  five  members. 
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Employees'  Compensation  Appeals 
Board. 

(2)  Chairman  and  eight  members. 
Benefits  Review  Boara. 

(b)  Bureau  of  Labor  Statistics.  (1)  Not 
to  exceed  500  positions  involving  part- 
time  and  intermittent  employment  for 
field  survey  and  eniuneration  work  in 
the  Bureau  of  Labor  Statistics.  This 
authority  is  applicable  to  positions 
where  the  salary  is  equivalent  to  GS-6 
and  below.  Employment  under  this 
authority  may  not  exceed  1.600  work 
hours  in  a  service  year.  No  new 
appointment  may  be  made  imder  this 
authority  after  December  31, 1984. 

(c)  (Reserved). 

(d)  Employment  and  Training 
Administration.  (1)  Not  to  exceed  10 
positions  of  Supervisory  Manpower 
Development  Specialist  and  Manpower 
Development  SpeciaUst,  GS-7/15,  in  the 
Division  of  Indian  and  Native  American 
Programs,  when  filled  by  the 
appointment  of  persons  of  one-fourth  or 
more  Indian  blood.  These  positions 
require  direct  contact  with  Indian  tribes 
and  commxmities  for  the  development 
and  administration  of  comprehensive 
employment  and  training  programs. 

Section  213.3116    Department  of 
Heahh  and  Human  Services 

(a)  (Reserved). 

(b)  Public  Health  Service.  (1)  Not  to 
exceed  five  positions  a  year  of  Medical 
Technologist  Resident,  GS-644-7,  in  the 
Blood  Bank  Department,  Cfinical 
Center,  of  the  National  Institutes  of 
Health.  Appointments  imder  this 
authority  will  not  exceed  1  year. 

(2)  Positions  at  Government  sanatoria 
when  filled  by  patients  during  treatment 
or  convalescence. 

(3)  (Reserved). 

(4)  Positions  concerned  with 
problems  in  preventive  medicine 
financed  or  participated  in  by  the 
Department  of  Health  and  Human 
Services  and  a  cooperating  State, 
coimty,  mimicipality,  incorporated 
organization,  or  an  individual  in  which 
at  least  one-half  of  the  expense  is 
contributed  by  the  participating  agency 
either  in  salaries,  quarters,  materials, 
equipment,  or  other  necessary  elements 
in  the  carrying  on  of  the  work. 

(5)  Medical  and  dental  interns, 
extems.  and  residents;  and  student 
nurses. 

(6)  Positions  of  scientific, 
professional,  or  technical  nature  when 
filled  by  bona  fide  students  enrolled  in 
academic  institutions:  Provided,  that  the 
work  performed  in  the  agency  is  to  be 
used  by  the  student  as  a  basis  for 
completing  certain  academic 
requirements  required  by  an  educational 
institution  to  qxialify  for  a  scientific. 


professional,  or  technical  field.  This 
authority  shall  be  appUed  only  to 
positions  with  compensation  fixed 
under  5  U.S.C.  5351-5356. 

(7)  Not  to  exceed  50  positions 
associated  with  health  screening 
programs  for  refugees. 

(8)  All^jositions  in  the  Public  Health 
Service  and  other  positions  in  the 
Department  of  Health  and  Human 
Services  directly  and  primarily  related 
to  providing  services  to  Indians  wboi 
filled  by  the  appointment  of  Indians. 
The  Secretary  of  Health  and  Human 
Services  is  responsible  for  defining  the 
term  "Indian." 

(9)  Twelve  positions  of  Therapeutic 
Radiologic  Technician  Trainee  in  the 
Radiation  Oncology  Branch,  National 
Cancer  Institute.  Employment  under 
this  authority  shall  not  exceed  1  year  for 
any  individual.  This  authority  shall  be 
applied  only  to  positions  with 
compensation  fixed  undw  5  U.S.C. 
5351-5356. 

(10)  Health  care  positions  of  the 
National  Health  Service  Corps  for 
employment  of  any  one  individual  not 
to  exceed  4  years  of  service  in  health 
manpower  shortage  areas. 

(11)  Pharmacy  Resident  positions  at 
GS-7  in  the  National  Institutes  of 
Health's  Clinical  Center,  Pharmacy 
Department.  Employment  in  these 
positions  is  confined  to  graduates  of 
approved  schools  of  pharmacy  and  is 
limited  to  a  period  not  to  exceed  12 
months  pending  Ucensure. 

(12)  Hospital  Administration  Resident 
positions  at  GS-9  in  the  National 
Institutes  of  Health's  Clinical  Center, 
Bethesda,  Maryland.  Employment  in 
these  positions  is  confined  to  graduates 
of  approved  hospital  or  health  care 
administration  programs  and  is  limited 
to  a  period  not  to  exceed  1  year. 

(13)  Not  to  exceed  30  positions  of 
Cancer  Control  Science  Associate  in  the 
Division  of  Cancer  Prevention  and 
Control,  National  Cancer  Institute, 
National  Institutes  of  Health,  for 
assignments  at  a  level  of  difficulty  and 
respKjnsibihty  at  or  equivalent  to  GS-11/ 
13.  No  one  may  be  employed  under  this 
authority  for  more  than  3  years,  and  no 
more  than  10  appointments  will  be 
made  under  the  authority  in  any  1  year. 

(14)  Not  to  exceed  30  positions  at 
grades  GS-11/13  associated  with  the 
postdoctoral  training  program  for 
interdisciplinary  toxicolo^sts  in  the 
National  Institute  of  Environmental 
Health  Sciences,  National  Institutes  of 
Health,  Research  Triangle  Park,  North 
Carolina. 

(15)  Not  to  exceed  200  staff  positions, 
GS-15  and  below,  in  the  Office  of 
Refugee  Health,  for  an  emergency  staff 


to  provide  health  related  services  to 
Haitian  entrants. 

(c)-(e)  (Reserved). 

(f)  The  President's  Council  on 
Physical  Fitness.  (1)  Four  staff 
assistant^. 

(gHi)  (Reserved). 

(j)  Health  Care  Financing 
Administration.  (1)  (Reserved). 

(2)  Not  to  exceed  10  professional 
positions,  GS-9  through  GS-15,  to  be 
filled  under  the  Health  Care  Financing 
Administration  Professional  Exchange 
Program.  Appointments  imder  this 
authority  will  not  exceed  1  year. 

(k)  Office  of  the  Secretary.  (1) 
(Reserved). 

(2)  Not  to  exceed  10  positicms  at 
grades  GS-9/14  in  the  Office  of  the 
Assistant  Secretary  for  Planning  and 
Evaluation  filled  under  the  Policy 
Research  Associate  Program.  New 
appointments  to  these  positions  may  be 
made  only  at  grades  GS-9/12. 
Employment  of  any  individual  under 
this  authority  may  not  exceed  2  years. 

Section  213.31 1 7    Department  of 
Education 

(a)  Positions  concerned  with  problems 
in  education  financed  and  participated 
in  by  the  Department  of  Education  and 
a  cooperating  State  educational  agency, 
or  university  or  college,  in  which  there 
is  joint  responsibility  for  selection  and 
supervision  of  employees,  and  at  least 
one-half  of  the  exp)ense  is  contributed 
by  the  cooperating  agency  in  salaries, 
quarters,  materials,  equipment,  or  other 
necessary  elements  in  the  carrying  on  of 
the  work. 

Section  213.3121    Corporation  for 
National  and  Community  Service 

(a)  All  positions  on  the  staff  of  the 
Corporation  for  National  Community 
Service.  No  new  appointments  may  be 
made  under  this  authority  after 
September  30, 1995. 

Section  213.3124    Board  of  Governors. 
Federal  Reserve  System 

(a)  All  positions. 

Section  213.3127    Department  of 
Veterans  Affairs 

(a)  Construction  Division.  (1) 
Temporary  construction  workers  paid 
from  "purchase  and  hire"  funds  and 
appointed  for  not  to  exceed  the  duration 
of  a  construction  project. 

(b)  Not  to  exceed  400  positions  of 
rehabilitation  counselors.  GS-3  through 
GS-11,  in  Alcoholism  Treatment  Units 
and  Drug  Dependence  Treatment 
Centers,  when  filled  by  former  patients. 

(c)  Board  of  Veterans'  Appeals.  (1) 
Positions,  GS-15.  when  filled  by  a 
member  of  the  Board.  Except  as 
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provided  by  section  201(d)  of  Public 
Law  loq-687,  appointments  under  this 
authority  shall  be  for  a  term  of  9  years, 
and  mav  be  renewed. 

(2)  Positions.  GS-15.  when  filled  by  a 
non-meitiber  of  the  Board  who  is 
awaiting  Presidential  approval  for 
apoointment  as  a  Board  member. 

id)  Not  to  exceed  600  positions  at 
grades  GS-3  through  GS-11.  involved  in 
the  Department's  Vietnam  Era  Veterans 
Readjustment  CounseUng  Service. 


Section  i  13. 3 128 
Agency 


U.S.  Information 


(a)  Office  of  Congressional  and  Public 
Liaison,  (l)  Two  positions  of  Liaison 
Officer  (Congressional).  GS-14. 

(b)  Five  positions  of  Supervisory 
International  Exchange  Officer 
(Reception  Center  Director),  GS-13  and 
GS-14.  located  in  USL\s  field  offices  of 
New  Orleans,  New  York,  Miami,  San 
Francisc0,  and  Honolulu.  Initial 
appointments  will  not  exceed  December 
31  of  the  calendar  year  in  which 
appointment  is  made  with  extensions 
permitte<|  up  to  a  maximimi  period  of  4 
years. 

Section  2i  3.3129    Thrift  Depositor 
Protection  Oversight  Board 

(a)  All  |>ositions.  No  new 
appointnjents  may  be  made  under  this 
authority  after  December  31, 1995. 

Section  213.3130    Securities  and 
Exchange  Commission 

(a)-(b)  flReserved). 

(c)  Positions  of  accountant  and 
auditor.  GS-13  through  15.  when  filled 
by  persons  selected  under  the  SEC 
Accounting  Fellow  Program,  as  follows: 
(1)  Seven  positions,  for  employment  of 
any  one  individual  not  to  exceed  2 
years;  and 

(2)  TwoaddiUonal  identical  positions, 
for  employment  of  any  one  individual 
not  to  exceed  90  days,  which  may  be 
used  to  provide  a  period  of  transition 
and  orientption  between  Fellowship 
appointments.  These  additional 
identical  jiositions  must  be  filled  by 
persons  who  either  have  completed  a  2- 
year  Fellowship  or  have  been  selected 
as  replace<nent  Fellows  for  a  2-year 
term.  Appointments  of  outgoing  Fellows 
under  this  authority  must  he  made 
without  a  ^reak  in  service  of  1  workday 
following  0mpletion  of  their  2-year 
term;  incoining  Fellows  appointed 
under  this  provision  must  be  appointed 
to  2-year  Ffellowships  without  a  hrwik  in 
service  of  ^  workday  following  their  90- 
day  appoiiltments. 

(d)  Positions  of  Economist,  GS-13 
through  15,  when  filled  by  persons 
selected  under  the  SEC  Economic 
Fellow  Program.  No  more  than  four 


positions  may  be  filled  under  this 
authority  at  any  CHie  time.  An  employee 
may  not  serve  under  this  authority 
longer  than  2  years  unless  selected 
under  provisions  set  forth  in  the 
hteigovemmental  Personnel  Act  (IPA), 
5  U.S.C.  3372(b)(2). 

(e)  Not  to  exceed  10  positions  of 
accountant,  GS-12/13,  when  filled  by 
persons  selected  as  SEC  Accounting 
Fellows  for  the  Full  Disclosure  Program. 
Employment  under  this  authority  may 
not  exceed  2  years. 

(f)  Not  to  exceed  four  positions  of 
Accountant,  GS-14/15.  when  filled  by 
persons  selected  as  SEC  Accounting 
Fellows  for  the  Capital  Markets  Risk 
Assessment  Program.  Employment 
under  this  authority  may  not  exceed  2 
years. 

Section  213.3131    Department  of 
Energy 

(a)  (Reserved). 

(b)  Bonneville  Power  Administration. 
(1)  Five  Area  Managers. 


Small  Business 


Section  213.3132 
Administration 

(a)  When  the  President  under  42 
U.S.C.  1855-1855g,  the  Secretary  of 
Agriculture  under  7  U.S.C.  1961.  or  the 
Small  Business  Administration  under 
15  U.S.C  636(b)(1)  declares  an  area  to 
be  a  disaster  area,  positions  filted  by 
temporary  appointment  of  employees  to 
make  and  administer  disaster  loans  in 
the  area  under  the  Small  Business  Act, 
as  amended.  Service  under  this 
authority  may  not  exceed  4  years,  and 
no  more  than  2  years  may  be  spent  on 
a  single  disaster.  Exception  to  this  time 
Umit  may  only  be  made  with  prior 
Office  approval.  Appointments  under 
this  authority  may  not  be  used  to  extend 
the  2-year  service  Umit  contained  in 
paragraph  (b)  below.  No  one  may  be 
appointed  under  this  authority  to 
positions  engaged  in  long-term 
maintenance  of  loan  portfolios. 

(b)  When  the  President  under  42 
U.S.C  1855-1855g,  the  Secretary  of 
Agriculture  under  7  U.S.C.  1961,  or  the 
Small  Business  Administration  under 
15  U.S.C.  636(b)(1)  declares  an  area  to 
be  a  disaster  area,  positions  filled  by 
temporary  appointment  of  employees  to 
make  and  administer  disaster  loans  in 
that  area  under  the  Small  Business  Act, 
as  amended.  No  one  may  serve  under 
this  authority  for  more  than  an  aggregate 
of  2  years  without  a  break  in  service  of 
at  least  6  months.  Persons  who  have  had 
more  than  2  years  of  service  under 
paragraph  (a)  of  this  section  must  have 
a  break  in  service  of  at  least  8  months 
following  such  service  before 
appointment  under  this  authority.  No 
one  may  be  appointed  under  this 


authority  to  positions  engaged  in  long- 
term  maintenance  of  loan  portfolios. 

(c)  Positions  of  Community 
Economic-Industrial  Planner,  GS-7 
through  12,  when  filled  by  local 
residents  who  represent  the  interest  of 
the  groups  to  be  served  by  the  Minority 
Entrepreneurship  Teams  of  which  they 
are  members.  No  new  appointments 
may  be  made  under  this  authority  after 
May  1, 1977. 

Section  213.3133    Federal  Deposit 
Insurance  Corporation 

(a)-{b)  (Reserved). 

(c)  Temporary  positions  located  at 
closed  banks  or  savings  and  loan 
institutions  that  are  concerned  with 
liquidating  the  assets  of  the  institutions, 
hquidating  loans  to  the  institutions,  or 
paying  the  depositors  of  closed  insured 
institutions.  New  appointments  may  be 
made  under  this  authority  only  during 
the  60  days  immediately  following  the 
institution's  closing  date.  Such 
appointments  may  not  exceed  1  year, 
but  may  be  extended  for  not  to  exceed 
1  additional  year. 

Section  213.3136 
Airmen's  Home 

(a)  (Reserved). 

(b)  Positions  when  filled  by  member- 
residents  of  the  Home. 


U.S.  Soldiers'  and 


General  Services 


Section  213.3137 
Administration 

(a)  (Reserved). 

(b)  Not  to  exceed  25  positions  at 
grades  GS-14/15,  in  order  to  bring  into 
the  agency  current  industry  expertise  in 
various  program  areas.  Appointments 
jmder  this  authority  may  not  exceed  2 
years. 

(c)  All  Law  Clerk  positions  in  the 
Board  of  Contract  Appeals'  Law  Clerk 
Fellows  Program.  Appointments  under 
this  authority  at  GS-11  and  GS-12  will 
be  limited  to  2  years  with  provision  for 
a  1-year  extension  at  the  GS-13  level 
only  in  cases  of  exceptional 
circumstances,  as  determined  by  the 
Chief  Judge  and  Chairman. 

Section  213.3138    Federal 
Communications  Commission 

(a)  Fifteen  positions  of 
Telecommunications  PoUcy  Analyst, 
GS-301-13/14/15.  taitial  appointment 
to  these  positions  will  be  for  a  period  of 
not  to  exceed  2  years  with  provision  for 
two  1-year  extensions. 

Section  21 3.31 42    Export-Import  Bank 
of  the  United  States 

(a)  One  Special  Assistant  to  the  Board 
of  Directors,  grade  GS-14  and  above. 
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Section  213.3146    Selective  Service 
System 

(a)  State  Directors. 
(bHc)  (Reserved), 
(d)  Executive  Secretary,  National 
Selective  Service  Appeal  Board. 

Section  213.3148    National 
Aeronautics  and  Space  Administration 

(a)  One  hundred  and  fifty  alien 
scientists  having  special  qualifications 
in  the  fields  of  aeronautical  and  space 
research  where  such  employment  is 
deemed  by  the  Administrator  of  the 
National  Aeronautics  and  Space 
Administration  to  be  necessary  in  the 
public  interest. 

(b)  Not  to  exceed  40  positions  of  fully 
qualified  pilot  and  mission  specialists 
astronauts. 

(cHe)  (Reserved). 

(f)  Positions  of  Program  Coordinator/ 
Counselor  at  grades  GS-7/9/11  for  part- 
time  and  summer  employment  in 
connection  with  the  High  School 
Students  Summer  Research 
Apprenticeship  Program. 

Section  213.3152    U.S.  Government 
Printing  Office 

(a)  Not  to  exceed  three  positions  of 
Research  Associate  at  grades  GS-15  and 
below,  involved  in  the  study  and 
analysis  of  complex  problems  relating  to 
the  reduction  of  the  Government's 
printing  costs  and  to  provision  of  more 
efficient  service  to  customer  agencies 
and  the  public.  Appointments  under 
this  authority  may  not  exceed  1  year, 
but  may  be  extended  for  not  to  exceed 

1  additional  year. 

(b)  Positions  in  the  printing  trades 
when  filled  by  students  majoring  in 
printing  technology  employed  under  a 
cooperative  education  agreement  with 
the  University  of  the  District  of 
Columbia. 

Section  213.3155    Social  Security 
Administration 

(a)  Six  positions  of  Social  Insurance 
Representative  in  the  district  offices  of 
the  Social  Security  Administration  in 
the  State  of  Arizona  when  filled  by  tKe 
appointment  of  persons  of  one-fourth  or 
more  Indian  blood. 

(b)  Seven  positions  of  Social 
Insurance  Representative  in  the  district 
offices  of  the  Social  Security 
Administration  in  the  State  of  New 
Mexico  when  filled  by  the  appointment 
of  persons  of  one-fourth  or  more  Indian 
blood. 

(c)  Two  positions  of  Social  Insiu-ance 
Representative  in  the  district  offices  of 
the  Social  Security  Administration  in 
the  State  of  Alaska  when  filled  by  the 
appointments  of  persons  of  one-fourth 


or  more  Alaskan  Native  blood  (Eskimos, 
Indians,  or  Aleuts). 


Section  213.3180    Utah  Reclamation 
and  Conservation  Commission 


Section  213.3156    Commission  on  Qvil        (a)  Executive  Director. 


Aig/ite 

(a)  Twenty-five  positions  at  grade  GS- 
11  and  above  of  employees  who  collect, 
study,  and  appraise  civil  rights 
information  to  carry  out  the  national 
clearinghouse  responsibilities  of  the 
Commission  imder  Public  Law  88-352, 
as  amended.  No  new  appointments  may 
be  made  under  this  auUiority  after 
March  31. 1976. 

Section  213.3162    Ounce  of  Prevention 
Council 

(a)  Up  to  25  positions  established  to 
create  the  President's  Prevention 
Council  Office  supporting  the  Ounce  of 
Prevention  Coimcil  created  by  the 
Violent  Crime  Control  and  Law 
Enforcement  Act  of  1994.  No  new 
appointments  may  be  made  under  this 
authority  after  February  28, 1997. 

Section  213.3174    Smithsonian 
Institution 

(a)  (Reserved). 

(b)  All  positions  located  in  Panama 
which  are  part  of  or  which  support  the 
Smithsonian  Tropical  Research 
Institute. 

(c)  Positions  at  GS-15  and  below  in 
the  National  Museum  of  the  American 
Indian  requiring  knowledge  of,  and 
experience  in,  tribal  customs  and 
culture.  Such  p>ositions  comprise 
approximately  10  percent  of  the 
Museum's  positions  and,  generally,  do 
not  include  secretarial,  clerical, 
administrative,  or  program  support 
positions. 

Section  213.3175    Woodrow  Wilson 
International  Center  for  Scholars 

(a)  One  East  Asian  Studies  Program 
Administrator,  one  International 
Security  Studies  Program 
Administrator,  one  Latin  American 
Program  Administrator,  one  Russian 
Studies  Program  Administrator,  one 
West  European  Program  Administrator, 
and  one  Social  Science  Program 
Administrator. 

Section  213.3178    Community 
Development  Financial  Institutions 
Fund 

(a)  All  positions  in  the  Fimd  and 
positions  created  for  the  purpose  of 
establishing  the  Fimd's  operations  in 
accordance  with  the  Community 
Development  Banking  and  Financial 
Institutions  Act  of  1994,  except  for  any 
positions  required  by  the  Act  to  be  filled 
by  competitive  appointment.  No  new 
appointments  may  be  made  under  this 
authority  after  September  22, 1996. 


Section  213.3182    National  Foundation 
on  the  Arts  and  the  Humanities 

(a)  National  Endowment  for  the  Arts. 
(1)  One  position  of  Assistant  Director, 
Artists-in-Education  Programs.  Office  of 
Partnerships. 

(2)  One  position  of  Assistant  Director 
for  State  Programs. 

(3)  One  position  of  Director  of 
Literature  Programs. 

(4)  One  position  of  Assistant  Director 
of  Theater  Programs. 

(5)  One  position  of  Director  of  Folk 
Arts  Programs. 

(6)  One  position  of  Director,  Opera/ 
Musical  Theater  Programs. 

(7)  One  position  of  Assistant  Director 
of  Opera/Musical  Theater  Programs. 

(8)  One  position  of  Assistant  Director 
of  Literature  Programs. 

(9)  One  position  of  Director  of  Locals 
Test  Programs,  Office  of  the  Deputy  to 
the  Chairman  for  Public  Partnership. 

(10)  One  position  of  Deputy  Chairman 
for  Public  Partnership. 

(11)  Four  Project  Evaluators. 

(12)  One  position  of  Director  of 
Museum  Programs. 

(13)  One  position  of  Assistant  Director 
of  Folk  Arts,  Office  of  the  Deputy 
Chairman  for  Programs. 

(14)  One  position  of  Assistant  Director 
of  Music  Programs. 

(15)  One  position  of  Director  of 
Exjpansion  Arts  Programs. 

(16)  One  position  of  Director  of  Media 
Arts  Programs. 

(17)  One  position  of  Director, 
Challenge  and  Advancement  Grant 
Program. 

(18)  One  position  of  Assistant 
Director,  Challenge  and  Advancement 
Grant  Program. 

(19)  One  position  of  Art  Specialist, 
International  Programs. 

(20)  One  position  of  Director  of  Inter 
Arts  Program. 

(21)  One  position  of  Assistant  Director 
of  Expansion  of  Arts  Programs. 

(22)  One  position  of  Assistant  Director 
of  Media  Arts  Programs. 

(23)  One  position  of  Assistant  Director 
of  Design  Arts  Ihrogram. 

(24)  One  position  of  Assistant  Director 
of  Dance  Programs. 

(25)  One  position  of  Assistant  Director 
of  Visual  Arts  Programs. 

(26)  One  position  of  Assistant  Director 
of  Museum  Programs. 

(27>-<29)  (Reserved). 

(30)  One  position  of  Director  of 
Education  Programs. 

(31)  One  position  of  Director  of  Music 
Programs. 
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(32)  One  position  of  Director  of 
Theater  Programs. 

(33)  One  position  of  Director  of  Dance 
Programs. 

(34)  One  position  of  Director  of  Visual 
Arts  Progra$w. 

(35)  One  position  of  Director  of 
Design  Arts  Program. 

(36)  (Reserved). 

(37)  One  Director  for  State  Programs. 

(38)  Oie  director  for  Artists-in- 
Education  P^rograms. 

(39)  One  position  of  Assistant  Director 
of  Inter- Arts  Program. 

(40)  One  {position  of  Assistant  Director 
of  the  Intemiational  Program. 

Section  213^184    Department  of 
Housing  and  Urban  Development 

(a)  One  position  of  Special  Advisor  to 
the  Regional  Administrator,  GS-301-14, 
in  San  Francisco.  Employment  under 
this  authority  may  not  exceed  2  years. 

(h)  Office  pf  Federal  Housing 
Enterprise  Oversight.  (1)  All  positions 
on  the  staff.  No  new  appointments  may 
be  made  under  this  authority  after 
September  30,  1996. 

Section  213^191    Office  of  Personnel 
Managemeni 

(a)-(c)  (Reserved). 

(d)  Part-time  and  intermittent 
positions  of  iest  examiners  at  grades 
CS-8  and  be|ow. 

Section  213.S194 
Transportatipn 


Department  of 


(a)  U.S.  Cdpst  Guard.  (1)  (Reserved). 

(2)  Lampli^ters. 

(3)  Prbfessors,  Associate  Professors, 
Assistant  Professors.  Instructors,  one 
Principal  Librarian,  one  Cadet  Hostess, 
and  one  Psydbologist  (Counseling)  at  the 
Coast  Guard  Academy.  New  London, 
Conn. 

(b)-(d)  (Reserved). 

(e)  Maritiniis  Administration.  (1H2) 
(Reserved),    j 

(3)  All  positions  on  Government- 
owned  vessek  or  those  bareboats 
chartered  to  the  Government  and 
operated  by  or  for  the  Maritime 
Administrati0n. 

(4H5)  (Ra^rved). 

(6)  U.S.  Merchant  Marine  Academy, 
positions  of:  Professors,  Instructors,  and 
Teachers,  including  heads  of 
Departments  of  Physical  Education  and 
Athletics,  Hu|nanities,  Mathematics  and 
Science.  Mari|time  Law  and  Economics, 
Nautical  Sdehce,  and  Engineering; 
Coordinator  df  Shipboard  Training;  the 
Commandantiof  Midshipmen,  the 
Assistant  Corimandant  of  Midshipmen; 
Director  of  Mlisic:  three  Battalion 
Officers;  three  Regimental  Affairs 
Officers;  and  i  me  Training 
Administratoi . 


(7)  U.S.  Merchant  Marine  Academy 
positicHis  of:  Associate  Dean:  Registrar; 
Director  of  Admissions;  Assistant 
Director  of  Admissions;  Director,  Office 
of  External  Affairs;  Placement  Officer; 
Administrative  Librarian;  Shipboard 
Training  Assistant;  three  Academy 
Training  Representatives;  and  one 
Education  Program  Assistant. 

Section  213.31 95    Federal  Emergency 
Management  Agency 

(a)  Field  positions  at  grades  GS-15 
and  below,  or  equivalent,  which  are 
engaged  in  work  directly  related  to 
unique  response  efforts  to 
environmental  emergencies  not  covered 
by  the  Disaster  Relief  Act  of  1974, 
Pubhc  Law  93-288.  as  amended. 
Employment  under  this  authority  may 
not  exceed  36  months  on  any  single 
emergency.  Persons  may  not  be 
employed  under  this  authority  for  long- 
term  duties  or  for  work  not  directly 
necessitated  by  the  emergency  response 
effort. 

(b)  Not  to  exceed  30  positions  at 
grades  GS-15  and  below  in  the  Offices 
of  Executive  Administration,  General 
Counsel,  Inspector  General, 
Comptroller,  Public  Affairs.  Persoimel, 
Acquisition  Management,  and  the  State 
and  Local  Program  and  Support 
Directorate  which  are  engaged  in  work 
directly  related  to  unique  response 
efforts  to  environmental  emergencies 
not  covered  by  the  Disaster  ReUef  Act  of 
1974,  Public  Law  93-288,  as  amended. 
Employment  under  this  authority  may 
not  exceed  36  months  on  any  single 
emergency,  or  for  long-term  duties  or 
work  not  directly  necessitated  by  the 
emergency  response  effort.  No  one  may 
be  reappointed  under  this  authority  for 
service  in  connection  with  a  different 
emergency  unless  at  least  6  months  have 
elapsed  since  the  individual's  latest 
appointment  under  this  authority. 

(c)  Not  to  exceed  350  professional  and 
technical  positions  at  grades  GS-5 
through  GS-15,  or  equivalent,  in  Mobile 
Emergency  Response  Support 
Detachments  (MERS). 

Section  213.3199    Temporary 
Organizations 

(a)  Positions  at  GS-15  and  below  on 
the  staffs  of  temporary  boards  and 
commissions  which  are  established  by 
law  or  Executive  order  for  specified 
periods  not  to  exceed  4  years  to  perform 
specific  projects.  A  temporary  board  or 
commission  originally  established  for 
less  than  4  years  and  subsequently 
extended  may  continue  to  fill  its  staff 
positions  imder  this  authority  as  long  as 
its  total  fife,  including  extension(s), 
does  not  exceed  4  years.  No  board  or 
commission  may  use  this  authority  for 


more  than  4  years  to  make  appointments 
and  position  changes  unless  prior 
apjoroval  of  the  Office  is  obtained. 

(b)  Positions  at  GS-15  and  below  on 
the  staffs  of  temporary  organizations 
established  within  continuing  agencies 
when  all  of  the  following  conditions  are 
met:  (1)  The  temporary  organization  is 
established  by  an  authority  outside  the 
agency,  usually  by  law  or  Executive 
order;  (2)  the  temporary  organization  is 
established  for  an  initial  period  of  4 
years  or  less  and,  if  subsequently 
extended,  its  total  life  including 
extension(s)  will  not  exceed  4  years;  (3) 
the  work  to  be  performed  by  the 
temporary  organization  is  outside  the 
agency's  continuing  responsibilities; 
and  (4)  the  positions  filled  under  this 
authority  are  those  for  which  other 
staffing  resources  or  authorities  are  not 
available  within  the  agency.  An  agency 
may  use  this  authority  to  fill  positions 
in  organizations  which  do  not  meet  all 
of  the  above  conditions  or  to  make 
appointments  and  position  changes  in  a 
single  organization  during  a  period 
longer  than  4  years  only  with  prior 
approval  of  the  Office. 


Entire  Executive 


Schedules 

Section  213.3202 
Civil  Service 

(a)  Student  Educational  Employment 
Proffam — 

(1)  The  Student  Educational 
Employment  Program  consists  of  two 
components  and  two  appointing 
authorities: 

(i)  The  Student  Temporary 
Employment  Program  (Schedule  B 
213.3202(a)). 

(ii)  The  Student  Career  Experience 
Program  (Schedule  B  213.3202(b)). 

(2)  The  appointment  authority  for 
each  program  is  the  same  regardless  of 
the  educational  program  being  pursued. 
Students  may  be  appointed  to  these 
programs  if  they  are  pursuing  any  of  the 
following  educational  programs: 

(i)  High  School  Diploma  or  General 
Equivalency  Diploma  (GED) 
(ii)  Vocational/Technical  Certificate 
(iii)  Associate  Degree 
(iv)  Baccalaureate  Degree 
(v)  Graduate  Degree     - 
(vi)  ProfessionalDegree 

(3)  Student  participants  in  the  Harry 
S.  Truman  Foundation  Scholarship 
Program  under  the  provision  of  Public 
Law  93-842  are  eligible  for 
appointments  under  the  student  career 
experience  program.  Schedule  B, 
213.3202(b). 

•        *        *        *        » 

(The  remaining  text  of  provisions 
pertaining  to  the  Student  Educational 
Employment  Program  can  be  found  in  5 
CFR  213.3202  (bHd).l 
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(eHi)  (Reserved). 

(j)  Special  executive  development 
positions  established  in  connection  with 
Senior  Executive  Service  candidate 
development  programs  which  have  been 
approved  by  OPM.  A  Federal  agency 
may  make  new  appointments  imder  this 
authority  for  any  period  of  employment 
not  exceeding  3  years  for  one 
individual. 

(k)  Positions  at  grades  GS-15  and 
below  when  filled  by  individuals  who 
(1)  are  placed  at  a  severe  disadvantage 
in  obtaining  employment  because  of  a 
psychiatric  disability  evidenced  by 
hospitalization  or  outpatient  treatment 
and  have  had  a  significant  period  of 
substantially  disrupted  employment 
because  of  the  disability;  and  (2)  are 
certified  to  a  specific  position  by  a  State 
vocational  rehabilitation  counselor  or  a 
Veterans  Administration  counseling 
psychologist  (or  psychiatrist)  who 
indicates  that  they  meet  the  severe 
disadvantage  criteria  stated  above,  that 
they  are  capable  of  functioning  in  the 
positions  to  which  they  will  be 
appointed,  and  that  any  residual 
disability  is  not  job  related. 
Employment  of  any  individual  imder 
this  authority  may  not  exceed  2  years 
following  each  significant  period  of 
mental  illness. 

(1)  (Reserved). 

(m)  Positions  when  filled  under  any 
of  the  following  conditions:  (1) 
Appointment  at  grades  GS-15  and 
above,  or  equivalent,  in  the  same  or  a 
difiisrent  agency  without  a  break  in 
service  from  a  career  appointment  in  the 
Senior  Executive  Service  (SES)  of  an 
individual  who: 

(i)  Has  completed  the  SES 
probationary  period; 

(ii)  Has  been  removed  fit>m  the  SES 
because  of  less  than  fully  successful 
executive  performance  or  a  reduction  in 
force;  and 

(iii)  Is  entitled  to  be  placed  in  another 
civil  service  position  under  5  U.S.C. 
3594(b). 

(2)  Appointment  in  a  different  agency 
without  a  break  in  service  of  an 
individual  originally  appointed  imder 
paragraph  (m)(l). 

(3)  Reassignment,  promotion,  or 
demotion  within  the  same  agency  of  an 
individual  appointed  under  this 
authority. 

Section  213.3203    Executive  Office  of 
the  President 

(a)  (Reserved). 

(b)  Office  of  the  Special 
Representative  for  Trade  Negotiations. 
(1)  Seventeen  positions  of  economist  at 
grades  GS-12  through  GS-15. 


Section  213.3204    Department  of  State 

(a)-(c)  (Reserved). 

(d)  Fourteen  positions  on  the 
household  staff  of  the  President's  Guest 
House  (Blair  and  Blair-Lee  Houses). 
.  (e)  Four  Physical  Science 
Administration  Officer  positions  at  GS- 
11  through  and  GS-13  under  the  Bureau 
of  Oceans  and  International 
Environmental  and  Scientific  Affairs' 
Science,  Engineering  and  Diplomacy 
Fellowship  Program.  Employment 
under  this  authority  is  not  to  exceed  2Mt 
years. 

(f)  Scientific,  professional,  and 
technical  positions  at  grades  GS-12  to 
GS-15  when  filled  by  persons  having 
special  qualifications  in  foreign  policy 
matters.  Total  employment  under  this 
authority  may  not  exceed  4  years. 

Section  213.3205    Department  of  the 
Treasury 

(a)  Positions  of  Deputy  Comptroller  of 
the  Currency,  Chief  National  Bank 
Examiner,  Assistant  Chief  National 
Bank  Examiner,  Regional  Administrator 
of  National  Banks.  Deputy  Regional 
Administrator  of  National  Banks, 
Assistant  t«  the  Comptroller  of  the 
Currency,  National  Bank  Examiner, 
Associate  National  Bank  Examiner,  and 
Assistant  National  Bank  Examiner, 
whose  salaries  are  paid  from 
assessments  against  national  banks  and 
other  financial  institutions. 

(b)  Not  to  exceed  10  positions  engaged 
in  functions  mandated  by  Public  Law 
99-190,  the  duties  of  which  require 
expertise  and  knowledge  gained  as  a 
present  or  former  employee  of  the 
Synthetic  Fuels  Corporation,  as  an 
employee  of  an  organization  carrying 
out  projects  or  contacts  for  the 
Corporation,  or  as  an  employee  of  a 
Government  agency  involved  in  the 
Synthetic  Fuels  Program.  Appointments 
under  this  authority  may  not  exceed  4 
years. 

(c)  Not  to  exceed  two  positions  of 
Accountant  (Tax  Specialist)  at  grades 
GS-13  and  above  to  serve  as  specialists 
on  the  accounting  analysis  and 
treatment  of  corporation  taxes. 
Employment  under  this  paragraph  shall 
not  exceed  a  period  of  18  months  in  any 
individual  case. 

(d)  Positions  concerned  with  the 
protection  of  the  life  and  safety  of  the 
President  and  members  of  his 
immediate  family,  or  other  persons  for 
whom  similar  protective  services  are 
prescribed  by  law,  when  filled  in 
accordance  with  special  appointment 
procedures  approved  by  OPM.  Service 
under  this  authority  may  not  exceed  (1) 
a  total  of  4  years;  or  (2)  120  days 
following  completion  of  the  service 


required  for  conversion  under  Executive 
Order  11203,  whichever  comes  first. 

Section  213.3206    Department  of 
Defense 

(a)  Office  of  the  Secretary.  (1) 
(Reserved). 

(2)  Professional  positions  at  GS-11 
through  GS-15  involving  systems,  costs, 
and  economic  analysis  functions  in  the 
Office  of  the  Assistant  Secretary 
(Program  Analysis  and  Evaluation);  and 
in  the  Office  of  the  Deputy  Assistant 
Secretary  (Systems  Policy  and 
Information)  in  the  Office  of  the 
Assistant  Secretary  (Comptroller). 

(3)-{4)  (Reserved). 

(5)  Foiu-  Net  Assessment  Analysts. 

(b)  Interdepartmental  activities.  (1) 
Five  positions  to  provide  general 
administration,  general  art  and 
information,  photography,  and/or  visual 
information  support  to  the  White  House 
Photographic  Service. 

(2)  Eight  positions,  GS-15  or  below, 
in  the  White  House  Military  Office, 
providing  support  for  airlift  operations, 
special  events,  security,  and/or 
administrative  services  to  the  Office  of 
the  President. 

(c)  National  Defense  University.  (1) 
Sixty-one  positions  of  Professor,  GS-13/ 
15,  for  employment  of  any  one 
individual  on  an  initial  appointment  not 
to  exceed  3  years,  which  may  be 
renewed  in  any  increment  from  1  to  6 
years  indefinitely  thereafter. 

(d)  General.  (1)  One  position  of  Law 
Enforcement  Liaison  Officer  (Drugs), 
GS-301-15,  U.S.  European  Command. 

(2)  Acquisition  positions  at  grades 
GS-5  through  GS-1 1 ,  whose 
incumbents  have  successfully 
completed  the  required  course  of 
education  as  participants  in  the 
Department  of  Defense  scholarship 
program  authorized  under  10  U.S.C. 
1744. 

(e)  Office  of  the  Inspector  General.  (1) 
Positions  of  Criminal  Investigator,  GS- 
1811-5/15. 

(f)  Department  of  Defense  Polygraph 
Institute.  Fort  McClellan,  Alabama.  (1) 
One  Director,  GM-15. 

Section  213.3207    Department  of  the 
Army 

(a)  U.S.  Army  Command  and  General 
Staff  College.  (1)  Seven  positions  of 
professors,  instructors,  and  education 
specialists.  Total  employment  of  any 
individual  under  this  authority  may  not 
exceed  4  years. 

(b)  Brooke  Army  Medical  Center.  Fort 
Sam  Houston,  Texas.  (1)  Two  Medical 
Officer  (Surgery)  positions.  GS-12,  in 
the  Clinical  Division,  U.S.  Army 
Institute  of  Surgical  Research,  whose 
incumbents  are  enrolled  in  medical 
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Department  of  the 


school  surreal  residency  programs. 
Employmeat  under  this  authority  shall 
not  exceed  12jnonths. 

Section  21^.3208 
Navy  I 

(a)  Navat  Underwater  Systems  Center, 
New  London,  Connecticut.  (1)  One 
position  of  Oceanographer,  grade  GS- 
14,  to  hincdon  as  project  director  and 
manager  for  research  in  the  weapons 
systems  appUcations  of  ocean  eddies. 

(b)  All  civilian  ^Mnilty  positions  of 
professors,  instructors,  and  teachers  oa 
the  staff  of  tfae  Armed  Forces  Staff 
College,  Norfolk,  Virginia. 

(c)  One  DiractOT  and  four  Research 
Psychologists  at  the  professor  or  GS-15 
level  in  the  Defense  Personnel  Security 
Research  and  Education  Center. 

(d)  All  civilian  professor  positions  at 
the  Marine  Corps  Command  and  Staff 
College. 

(e)  One  position  of  Staff  Assistant, 
GS-301-14,;  whose  incumbent  will 
manage  the  Navy's  Executive  Dining 
facilities  at  the  Pentagon. 

(f)  One  position  of  Housing 
Management  Spedahst,  GM-1173-14, 
involved  with  the  Bachelor  Quarters 
Management  Study.  No  new 
appointments  may  be  made  under  this 
authority  ahpr  February  29, 1992. 

Section  2133209 
Air  Force 


Department  of  the 


(a)  Not  to  exceed  four 
interdisciplitiary  positions  for  the  Air 
Research  Institute  at  the  Air  University, 
Maxwell  Air  Force  Base.  Alabama,  for 
employment  to  complete  studies 
proposed  by  candidates  and  acceptable 
to  the  Air  Force.  Initial  appointments 
are  made  not  to  exceed  3  years,  with  an 
option  to  renew  or  extend  the 
appointments  in  increments  of  1.  2,  or 
3  years  indefinitely  thereafter. 

(b)  (Reserved). 

(c)  One  Director  of  Instruction  and  14 
civilian  instructors  at  the  Defense 
Institute  of  Security  Assistance 
Managements,  Wright-Patterson  Air 
Force  Base.  Dayton,  Ohio.  Individual 
appointments  under  this  authority  will 
be  for  an  initial  3-year  period,  which 
may  be  followed  by  an  appointment  of 
inde^ite  duration. 

(d)  Positions  of  Instructor  or 
professional  academic  staff  at  the  Air 
University,  associated  with  courses  of 
instruction  of  varying  durations,  for 
employment  not  to  exceed  3  years, 
which  may  be  renewed  for  an  indefinite 
period  thereafter. 

(e)  One  position  of  Directw  of 
Development  and  Alumni  Programs, 
GS-301-13,  with  the  U.S.  Air  Force 
Academy,  Colorado. 


Section  213.3210 
Justice 


Department  of 


(a)  Criminal  Investigator  (Special 
Agent)  positions  in  the  Drug 
Enforcement  Administration.  New 
appointments  may  be  made  under  this 
authority  only  at  grades  GS-5  through 
11.  Service  under  \^  authority  may  not 
exceed  4  years.  Appointments  made 
under  this  authority  may  be  converted 
to  career  or  career-conditional 
appointments  under  the  provisions  of 
Executive  Order  12230,  subject  to 
conditions  agreed  upon  between  the 
Department  and  OPM. 

(b)  Positions  of  Fori  Receptionist  and 
Supervisory  Port  Receptionist. 
Immigration  and  Naturalization  Service. 

(c)  Not  to  exceed  400  positions  at 
grades  GS-5  through  15  assigned  to 
regional  task  forces  established  to 
conduct  special  investigations  to  combat 
drug  trafficking  and  organized  crime. 

(d)  (Reserved). 

(e)  Positions,  other  than  secretarial. 
GS-6  through  GS-15,  requiring 
knowledge  of  the  bankruptcy  process, 
on  the  staff  of  the  offices  of  United 
States  Trustees  or  the  Executive  Office 
for  U.S.  Trustees. 

Section  213.3213    Department  of 
Agriculture 

(a)  Foreign  Agricultural  Sendee.  (1) 
Positions  of  a  project  nature  involved  in 
international  tecimical  assistance 
activities.  Service  under  this  authority 
may  not  exceed  5  years  on  a  single 
project  for  any  individual  unless 
delayed  completion  of  a  project  justifies 
an  extension  up  to  but  not  exceeding  2 
years. 

(b)  General.  (1)  Temporary  positions 
of  professional  Research  Scientists,  GS- 
15  or  below,  in  the  Agricult\iral 
Research  Service  and  the  Forest  Service, 
when  such  positions  are  established  to 
support  the  Research  Associateship 
Program  and  are  filled  by  persons 
having  a  doctoral  degree  in  an 
appropriate  field  of  study  for  research 
activities  of  mutual  interest  to 
appointees  and  the  agency. 
Appointments  are  limited  to  proposals 
approved  by  the  appropriate 
Administrator.  Appointments  may  be 
made  for  initial  periods  not  to  exceed  2 
years  and  may  be  extended  for  up  to  2 
additional  years.  Extensions  beyond  4 
years,  up  to  a  maximum  of  2  additional 
years,  may  be  granted,  but  only  in  very 
rare  and  unusual  circimistances,  as 
determined  by  the  Personnel  Officer, 
Agricultvual  Research  Service,  or  the 
Persc»mel  Officer.  Forest  Service. 

(2)  Not  to  exceed  55  Executive 
Director  positions,  GM-301-14/15,  with 
the  State  Rural  Development  Councils 


in  support  of  the  Presidential  Rural 
Development  Initiative. 


Section  213.3214 
Commerce 


Department  of 


(a)  Bureau  of  the  Census.  (1) 
(Reserved). 

(2)  Not  to  exceed  50  Community 
Services  Specialist  positions  at  the 
equivalent  of  GS-5  through  GS-12.  ' 

(3)  Not  to  exceed  300  Community 
Awareness  Specialist  positions  at  the 
equivalent  of  GS-7  through  GS-12. 
Employment  under  this  authority  may 
not  exceed  December  31 ,  1992. 

(b)-(c)  (Reserved). 

(d)  National  Telecommunications  and 
Information  Administration.  (1)  Not  to 
exceed  10  positions  of 
Telecommunications  Policy  Analysts, 
grades  GS-11  through  15.  Employment 
under  this  authority  may  not  exceed  2 
years. 

Section  213.3215    Department  of  Labm" 

(a)  Positions  of  Chairman  and 
Member,  Wage  Appeals  Board. 

(b)  Office  of  the  Inspector  General.  (1) 
Not  to  exceed  110  positions  of  Criminal 
Investigator  (Special  Agent),  GS-1811- 
5/15,  in  the  Office  of  Labor 
Racketeering. 

Section  213.3216    Department  of 
Health  and  Human  Services 

(a)  Public  Health  Service.  (1)  Not  to 
exceed  68  positions  at  GS-11  and  below 
on  the  Health  and  Nutrition 
Examination  Survey  teams  of  the 
National  Center  for  Health  Statistics. 

(2)  One  Public  Health  Education 
Specialist,  GS-1 725-15,  in  the  Centers 
for  Disease  Control,  Atlanta.  Geoigia. 

(b)-(c)  (Reserved). 

(d)  National  Ubrary  of  Medicine.  (1) 
Ten  positions  of  Librarian,  GS-9,  the 
incimibents  of  which  will  be  trainees  in 
the  Library  Associate  Training  Program 
in  Medical  Librarianship  and 
Biomedical  Communications. 
Employment  imder  this  authority  is  not 
to  exceed  1  year. 

Section  213.3217 
Education 


Department  of 


(a)  Seventy-five  positions,  not  in 
excess  of  GS-1 3,  of  a  professional  or 
analytical  nature  when  filled  by 
persons,  other  than  college  faculty 
members  or  candidates  working  toward 
college  degrees,  who  are  participating  in 
midcareer  development  programs 
authorized  by  Federal  statute  or 
regulation,  or  sponsored  by  private 
nonprofit  organizations,  when  a  period  • 
of  work  experience  is  a  requirement  for 
completion  of  an  organized  study 
program.  Employment,  under  this 
authority  shall  not  exceed  1  year. 
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(b)  Fifty  positions,  GS-7  through  GS- 
11.  concerned  with  advising  on 
education  policies,  practices,  and 
procedures  under  unusual  and 
abnormal  conditions.  Persons  employed 
under  this  provision  must  be  bona  fide 
elementary  school  and  high  school 
teachers.  Appointments  under  this 
authority  may  be  made  for  a  period  of 
not  to  exceed  1  year,  and  may,  with  the 
prior  approval  of  the  Office  of  Personnel 
Management,  be  extended  for  an 
additional  period  of  1  year. 

Section  213.3221    Corpomtion  for 
National  and  Community  Service 

(a)  Not  to  exceed  25  positions  of 
Program  SpeciaUst  at  grades  GS-9 
through  GS-15  in  the  Department  of  the 
Executive  Director. 

(b)  Three  positions  of  Program 
Specialist  at  grades  GS-7  through  GS- 
15  in  the  Department  of  the  Executive 
Director. 

Section  213.3227    Department  of 
Veterans  Affairs 

(a)  Not  to  exceed  800  principal 
investigatory,  scientific,  professional, 
and  technical  positions  at  grades  GS-11 
and  above  in  the  medical  research 
program. 

(b)  Not  to  exceed  25  Criminal 
hivestigator  (Undercover)  positions,  GS- 
1811,  in  grades  5  through  12, 
conducting  undercover  investigations  in 
the  Veterans  Health  Administration 
supervised  by  the  VA,  Office  of 
bispector  General.  Initial  appointments 
shall  be  greater  than  1  year,  but  not  to 
exceed  4  years  and  may  be  extended 
indefinitely  in  1-year  increments. 

Section  213.3228    U.S.  Information 
Agency 

(a)  Voice  of  America.  (1)  Not  to 
exceed  200  positions  at  grades  GS-15 
and  below  in  the  Cuba  Service. 
Appointments  may  not  be  made  under 
this  authority  to  administrative,  clerical, 
and  technical  support  positions. 

(b)  Positions  of  EngUsh  Language 
Radio  Broadcast  Intern,  GS-1001-5/7/9. 
Employment  is  not  to  exceed  2  yeeus  for 
any  intern. 

Section  213.3231    Department  of 
Energy 

(a)  Twenty  Exceptions  and  Appeals 
Analyst  positions  at  grades  GS-7 
through  11,  when  filled  by  persons 
selected  under  DOE's  fellowship 
program  in  its  Office  of  Hearings  and 
Appeals,  Washington,  DC. 
Appointments  under  this  authority  shall 
not  exceed  3  years. 


Section  213.3234    Federal  Trade 
Commission 

(a)  Positions  filled  under  the 
Economic  Fellows  Program.  No  more 
than  five  new  appointments  may  be 
made  imder  this  authority  in  any  fiscal 
year.  Service  of  an  individual  Fellow 
may  not  exceed  4  years. 

Section  21 3.3236    U.S.  Soldiers'  and 
Airmen's  Home 

(a)  Three  GS-11  Medical  Officer 
positions  under  a  fellowship  program 
on  geriatrics. 

(b)  Director,  Health  Care  Services; 
Director,  Member  Services;  Director, 
Logistics;  and  Director,  Plans  and 
Programs. 

Section  213.3237    General  Services 
Administration 

(a)  One  position  of  Deputy  Director  of 
Network  Services. 

Section  21 3.3240    National  Archives 
and  Records  Administration 

(a)  Executive  Director,  National 
Historical  PubUcations  and  Records 
Commission. 

Section  21 3.3242    Export-Import  Bank 
of  the  U.S. 

(a)  One  position  of  Food  Service 
Worker  WG-7804-3/4/5,  in  the  Office  of 
the  President  and  Chairman. 

Section  213.3248    National 
Aeronautics  and  Space  Administration 

(a)  Not  to  exceed  40  positions  of 
Command  Pilot,  Pilot,  and  Mission 
Specialist  candidates  at  grades  GS-7 
through  15  in  the  Space  ShutUe 
Astronaut  program.  Employment  imder 
this  authority  may  not  exceed  3  years. 

Section  213.3257    National  Credit 
Union  Administration 

(a)  Central  Liquidity  Facility.  (1)  All 
managerial  and  supervisory  positions  at 
pay  levels  greater  than  the  equivalent  of 
GS-13. 

Section  213.3264    U.S.  Arms  Control 
and  Disarmament  Agency 

(a)  Twenty-five  scientific, 
professional,  and  technical  positions  at 
grades  GS-12  through  GS-15  when 
filled  by  persons  having  special 
qualifications  in  the  fields  of  foreign 
poUcy,  foreign  affairs,  arms  control,  and 
related  fields.  Total  employment  under 
this  authority  may  not  exceed  4  years. 

Section  213.3274    Smithsonian 
Institution 

(a)  National  Zoological  Park.  (1)  Four 
positions  of  Veterinary  Intern,  GS-8/9/ 
11.  Employment  under  this  authority  is 
not  to  exceed  36  months. 


(b)  Freer  Gallery  of  Art.  (1)  Not  to 
exceed  four  positions  of  Oriental  Art 
Restoration  Specialist  at  grades  GS-9 
through  GS-15. 

Section  213.3276    Appalachian 
Regional  Commission 

(a)  Two  Program  Coordinators. 

Section  213.3278    Armed  Forces 
Retirement  Home 

(a)  Naval  Home,  Gulfport,  Mississippi. 
(1)  One  Resource  Management  Officer 
po«tion  and  one  Public  Woriis  Officer 
position.  GS/GM-15  and  below. 

Section  213.3282    National  Foundation 
on  the  Arts  and  the  Humanities 

(a)  (Reserved). 

(b)  National  Endowment  for  the 
Humanities.  (1)  Professorial  positions  at 
grades  GS-11  through  GS-15  engaged  in 
the  review,  evaluation,  and 
administration  of  grants  supporting 
scholarship,  education,  and  public 
programs  in  the  humanities,  the  duties 
of  which  require  indepth  knowledge  of 
a  discipline  of  the  humanities. 

Section  213.3285    Pennsylvania 
Avenue  Development  Corporation 

(a)  One  position  of  Civil  Engineer 
(Construction  Manager). 

Section  213.3291    Office  of  Personnel 
Management 

(a)  Not  to  exceed  eight  positions  of 
Associate  Director  at  the  Executi've 
Seminar  Centers  at  grades  GS-13  and 
GS-14.  Appointments  may  be  made  for 
any  period  up  to  3  years  and  may  be 
extended  without  prior  approval  for  any 
individual.  Not  more  than  half  of  the 
authorized  faculty  positions  at  any  one 
Executive  Seminar  Center  may  be  filled 
under  this  authority. 

(b)  Twelve  positions  of  faculty 
members  at  grades  GS-13  through  15,  at 
the  Federal  Executive  Institute.  Initial 
appointments  under  this  authority  may 
be  made  for  any  period  up  to  3  years 
and  may  be  extended  in  1-.  2-,  or  3-year 
increments  indefinitely  thereafter. 

Schedule  C 

(Grades  5  through  15) 

Section  213.3303    Executive  Office  of 
the  President 

Council  of  Economic  Advisers 

CEA  1  Secretary  to  the  Chairman 
CEA  4  Secretary  to  the  Chairman 
CEA  5  Secretary  to  a  Council  Member 
CEA  6  Secretary  to  a  Coimdl  Member 

Council  on  Environmental  QuaUty 

CEQ  6  Associate  Director  for  Toxics  and 
Environmental  Protection  to  the  Chair 
CEQ  7  Special  Assistant  to  the  Chair 
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Office  d(  Nfanagement  and  Budget 

OMB  80  ConBdential  Assistant  to  the 
Executive  Assistant,  Office  of  the 
Director 
OMB  81  Executive  Assistant  to  the 

Deputy  Director  for  Management 
OMB  82  Executive  Assistant  to  the 

Director,  Office  of  Management  and 

Budget 
OMB  92.  Confidential  Assistant  to  the 

Associate  Director  for  Legislative 

Reference  and  Administration 
OMB  96  Confidential  Assistant  to  the 

Associate  Director  for  Human 

Resources 
OMB  97  Confidential  Assistant  to  the 

AdmiJiistrator,  Office  of  Information 

and  Rfgulatory  Affairs 
OMB  102  Special  Assistant  to  the 

Director,  Office  of  Management  and 

Budget 
OMB  103  Staff  Assistant  to  the  Deputy 

Director,  Office  of  Management  and 

Budget. 
OMB  104  Legislative  Assistant  to  the 

Assodlate  Director  for  Legislative 

Affairs 
OMB  lot  Writer-Editor  to  the  Associate 

Director  for  Commiuiications 
OMB  lo;  Writer-Editor  to  the  Associate 

Director  for  Communications 
OMB  loa  Staff  Assistant  to  the 

Executive  Associate  Director 
OMB  109  Confidential  Assistant  to  the 

Associate  Director,  Health  Personnel 
OMB  110  Confidential  Assistant  to  the 

Executive  Associate  Director 
OMB  111  Special  Assistant  to  the 

Controller 
OMB  lia  Confidential  Assistant  to  the 

Associate  Director,  National 

Resources  Energy  and  Science 
OMB  113  Confidential  Assistant  to  the 

Associate  Director,  Health  and 

Personnel  CKvision 

Office  of  National  Drug  Control  Policy 

ONDCP  718  Staff  Assistant  for 

Scheduling  to  the  Director 
ONDCP  82  Legislative  Analyst  to  the 

Director.  Office  of  Public  Affairs  and 

Legislative  Affairs 
ONDCP  83  Director,  Public  Affairs  to 

the  Director,  Public  and  Legislative 

Affairs 
ONDCP  84  Director.  Commimications 

Planniilg  to  the  Director 
ONDCP  85  Staff  Assistant  to  the  Chief 

of  Staff  I 
ONDCP  86  Confidential  Assistant  to  the 

Director 

Office  of  Science  and  Technology  Policy 
OSTP  17  i)eputy  Director  for 

Management  and  General  Counsel  to 

the  Director.  Office  of  Science  and 

Technology  Policy 
OSTP  18  Special  Assistant  to  the 

Director,  Office  of  Science  and 

Techno  ogy  Policy 


OSTP  19  Assistant  for 
Intergovernmental  Affairs  and  PoUcy 
to  the  Directw,  Office  of  Science  and 
Technology  Policy  OSTP  21 
Confidential  Assistant  to  the 
Associate  Director,  Technology 
Division 

OSTP  23  Confidential  Assistant  to  the 
Associate  Director  for  National 
Security  and  International  Affiairs 

OSTP  25  Research  Assistant  to  the 
Director,  Office  of  Science 
Technology  and  Policy 

Office  of  the  United  States  Trade 
Representative 

USTR  36  Confidential  Assistant  to  the 

U-S.  Trade  Representative 
USTR  39  Supervisory  Public  Affairs 
Specialist  to  the  Assistant  U.S.  Trade 
Representative  for  Public  Affairs 
USTR  40  Confidential  Assistant  to  the 

Deputy  U.S.  Trade  Representative 
USTR  45  Congressional  Affairs 
Specialist  to  the  Assistant  U.S.  Trade 
Representative  for  Congressional 
Affairs 
USTR  47  Public  Affairs  Speciahst  to  the 
Assistant  U.S.  Trade  Representative 
for  Pubhc  Afiairs 
USTR  50  Confidential  Assistant  to  the 
Deputy  U.S.  Trade  Representative. 
Geneva  Switzerland 
USTR  51  Confidential  Assistant  to  the 
Special  Counsel  for  Financial  and 
Investment  Policy 
USTR  52  Confidential  Assistant  to  the 
Assistant  U.S.  Trade  Representative 
for  Intergovernmental  Affairs  and 
Public  Liaison 
USTR  53  Private  Sector  Liaison  to  the 
Assistant  U.S.  Trade  Representative 
for  Intergovernmental  Affairs  and 
Public  Liaison 
USTT?  54  Congressional  Affairs 
Sf>eciahst  to  the  Assistant  U.S.  Trade 
Representative  for  Congressional 
Affairs 
USTR  55  Deputy  Assistant  U.S.  Trade 
Representative  for  Congressional 
Affairs 

Official  Residence  of  the  Vice  President 

ORVP  1  Special  Assistant  to  the  Special 
Assistant  to  the  Vice  President  and 
Chief  of  Staff  to  Mrs.  Gore 

President's  Commission  on  White 
House  Fellowships 

PCWHF  7  Education  Director  to  the 

Director.  President's  Commission  on 

White  House  Fellowships 
PCWHF  9  Special  Assistant  to  the 

Director,  President's  Commission  on 

White  House  Fellowships 
PCWHF  10  Special  Assistant  to  the 

Director,  President's  Commission  on 

White  House  Fellowships 


Section  213.3304    Department  of  State 

ST  329  Staff  Assistant  to  the  Deputy 

Secretary  of  State 
ST  358  Special  Assistant  to  the 

Secretary  of  State 
ST  359  Legislative  Officer  to  the  Under 

Secretary  for  Management 
ST  364  Special  Assistant  to  the 
Assistant  Secretary  for  African 
Affairs,  Bureau  of  African  Affairs 
ST  374  Special  Assistant  to  the  United 
States  Permanent  Representative  to 
the  Organization  of  American  States, 
Bureau  of  Inter-American  Affairs 
ST  376  Secretary  to  the  Assistant 
Secretary,  Bureau  of  Oceans  and 
International  Environmental  and 
Scientific  Affairs 
ST  391  Special  Assistant  to  the 
Counselor  to  the  Department 
ST  393  Legislative  Analyst  to  the 
Assistant  Secretary,  Biueau  of 
Legislative  Affairs 
ST  397  Special  Assistant  to  the 
Principal  Deputy  Assistant  Secretary/ 
Spokesman  for  Public  Affairs 
ST  399  Confidential  Assistant  to  the     ' 

Secretary  of  State 
ST  400  Special  Assistant  to  the  Under 
Secretary  for  International  Security 
Affairs 
ST  402  Special  Assistant  to  the 
Assistant  Secretary,  Bureau  of  Inter- 
American  Affoirs 
ST  403  Foreign  Affairs  Officer 

(Ceremonials)  to  the  Chief  of  Protocol 
ST  405  Supervisory  Protocol  Officer 
(Visits)  to  the  Foreign  Affairs  Officer 
(Visits) 
ST  406  Secretary  (Typing)  to  the 
Assistant  Secretaiy.  Bureau  of 
Economic  And  Business  Affairs 
ST  408  Staff  Assistant  to  the  Assistant 

Secretary.  Bureau  of  Public  Affairs 
ST  411  Protocol  Assistant  to  the 

Supervisory  Protocol  Officer  for  Visits 
ST  412  Senior  Advisor  to  the  Assistant 
Secretary.  Bureau  of  Inter- American 
Affairs 
ST  416  Protocol  Officer  (Visits)  to  the 

Supervisory  Protocol  Officer  for  Visits 
ST  417  Foreign  Affairs  Officer  to  the 

Chief  of  Protocol 
ST  424  Secretary  (OA)  to  the  Assistant 
Secretary,  Bureau  of  Intelligence  and 
Research 
ST  425  Public  Affairs  Speciahst  to  the 
Assistant  Secretary,  Bureau  of  Human 
Rights  and  Humanitarian  Affairs 
ST  426  Secretary  (Steno)  to  the 
Assistant  Secretary,  Bureau  of  Human 
Rights  and  Humanitarian  Affairs 
ST  429  Special  Assistant  to  the 
Assistant  Secretary,  Bureau  of 
Consular  Affairs 
ST  431  Special  Assistant  to  the 
Assistant  Secretary,  Bureau  of 
Intelligence  and  Research 
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ST  432  Special  Assistant  to  the 

Assistant  Secretary,  Bureau  of  • 

International  Oreanization  Affairs 
ST  433  Correspondence  Officer  to  the 

Assistant  ScKuetary.  Bureau  of 

Legislative  Affairs 
ST  434  Staff  Assistant  to  the  Director  of 

White  House  Liaison 
ST  438  Staff  Assistant  to  the  Deputy 

Secretary  of  State 
ST  441  Special  Assistant  to  the 

Assistant  Secretary,  Bureau  of 

Economic  and  Business  Affairs 
ST  442  Senior  Advisor  to  the  Secretary 

of  State 
ST  445  Foreign  Affairs  Officer  to  the 

Deputy  Assistant  Secretary  for  Public 

Affairs/Chief  Speechwriter 
ST  446  Foreign  Affairs  Officer  to  the 

Deputy  Seaetary 
ST  447  Special  Assistant  to  the 

Assistant  Secretary  for  Economic  and 

Business  Affairs 
ST  448  Legislative  Management  Officer 

to  the  Assistant  Secretary,  Legislative 

Affairs 
ST  449  Special  Assistant  to  the 

Assistant  Secretary,  Bureau  of 

International  Narcotics  Matters 
ST  450  Special  Advisor  to  the  Principal 

Deputy  Assistant  Secretary  for  PuWic 

Affairs 
ST  451  Special  Assistant  to  the  Senior 

Coordinator 
ST  452  Foreign  Affairs  Officer  to  the 

Eteputy  Assistant  Secretary  for  Public 

Affairs 
ST  456  Staff  Assistant  to  the  Assistant 

Secretary,  Legislative  Affairs 
ST  458  Special  Assistant  to  the 

Assistant  Secretary,  Bureau  for 

Population,  Refugees  and  Migration 
ST  460  Secretary  (Steno)  to  the  United 

States  Ambassador  and  U.S. 

Representative  to  the  United  Nations 
ST  461  Senior  Advisor  to  the  Director, 

Policy  Planning  Staff 
ST  462  Secretary  to  the  Assistant 

Secretary,  Bureau  of  European  and 

Canadian  Affairs 
ST  463  Secretary  to  the  Assistant 

Secretary,  Consular  Affairs 
ST  465  Special  Assistant  to  the  U.S. 

Permanent  Representative  to  the 

United  Nations 
ST  467  Protocol  Officer  to  the  Chief  of 

Protocol 
ST  468  Protocol  Assistant  to  the  Deputy 

Chief  of  Protocol 
ST  469  Legislative  Management  Officer 

to  the  Deputy  Assistant  Secretary  for 

the  House 
ST  470  Counselor  to  the  Assistant 

Secretary,  Bureau  of  Democracy, 

Human  Rights  and  Labor 
ST  471  Special  Assistant  to  the  Legal 

Advisor,  Office  of  the  Legal  Advisor 
ST  473  Senior  Advisor  to  the  Assistant 

Secretary,  Biueau  of  Population, 

Refugees,  and  Migration 


ST  474  Legislative  Management  Officer 

to  the  Assistant  Secretary  for 

Legislative  Affairs 
ST  475  Staff  Assistant  to  the  Deputy 

Assistant  Secretary,  Bureau  for 

International  Narcotics  and  Law 

Enforcement  Affairs 
ST  476  Special  Advisor  to  the  Senior 

Advisor  to  the  Secretary  to  Coordinate 

Economic  Initiatives  for  Ireland 
ST  477  S«iior  Advisor  to  the  Assistant 

Secretary  for  Democracy,  Human 

Rights  and  Labor 
ST  478  Foreign  Affairs  Officer  to  the 

Deputy  Assistant  Secretary  for 

International  Labor,  External  and 

Multilateral  Affairs 
ST  479  Resources,  Plans  and  Policy 

Advisor  to  the  Director,  Plans  and 

PoUcy 
ST  480  Legislative  Management  Officer 

to  the  Under  Secretary,  for 

Management 
ST  481  Special  Assistant  to  the  Director 

of  Policy  Planning  Staff 
ST  482  Foreign  Affairs  Officer  to  the 

Deputy  Assistant  Secretary,  Bureau  of 

Public  Affairs 
ST  483  Foreign  Affairs  Officer  to  the 

Deputy  Assistant  Secretary,  Bureau  of 

PubUc  Affairs 
ST  484  Legislative  Management  Officer 

to  the  Assistant  Secretary,  Bureau  of 

Legislative  Affairs 
ST  485  Member  PoUcy  Planning  Staff  to 

the  Director 
ST  486  Pohcy  Analyst  to  the  Assistant 

Secretary,  Oceans  and  International 

Environmental  and  Scientific  Affairs 
ST  487  Senior  PoUcy  Advisor  to  the 

Assistant  Secretary,  Office  of 

Legislative  Afiiairs 

International  Boundary  and  Water 
Commission,  the  United  States  and 
Mexico 

IBWC  1  Confidential  Assistant  (OA)  to 
the  Commissioner,  United  States 
Section,  International  Boundary  and 
Water  Commission,  United  States  and 
Mexico 

Section  213.3305    Department  of  the 
Treasury 

TREA  170  Assistant  Director,  Travel  and 

Special  Events  Services  to  the 

Director,  Administrative  Operations 

Division 
TREA  202  Director,  Office  of  Legislative 

Affairs  to  the  Senior  Deputy  Assistant 

Secretary  for  Legislative  Affairs 
TREA  213  Special  Assistant  to  the 

Assistant  Secretary  for  Legislative 

Affairs 
TREA  230  Public  Affairs  Specialist  to 

the  Director,  Office  of  Public  Affairs 
TREA  244  Administrative  Assistant  to 

the  Director,  Office  of  Thrift 

Supervision 


TREA  250  Senior  Advisor  and  Director, 
Office  of  PubUc  Affairs  to  the  Eteputy 
Assistant  Secretary  (PubUc  Affairs) 
TREA  254  Review  Officer  to  the 
Executive  Secretary  and  Senior 
Advisor 
TREA  284  Director,  Office  of  Business 

Liaison  to  the  Deputy  Assistant 

Secretary  (Public  Liaison) 
TREA  290  Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Administration 
TREA  291  Confidential  Assistant  to  the 

Assistant  Secretary  (Management) 
TREA  315  Senior  Advisor  to  the  Chief 

of  Staff 
TREA  316  Public  Affairs  Specialist  to 

the  Senior  Advisor  and  Director, 

Office  of  PubUc  Affiurs 
TREA  322  Senior  Advisor  to  the 

Executive  Secretary  and  Senior    . 

Adviser  to  the  Secretary 
TREA  325  Executive  Assistant  to  the 

Director  of  the  Mint 
TREA  334  Staff  Assistant  to  the 

Assistant  Secretary  (Enforcement) 
TREA  336  Director,  Administrative 

Operations  Division  to  the  Deputy 

Assistant  Secretary  (Administration) 
TREA  337  Senior  Policy  Analyst  to  the 

Assistant  Secretary  (Enforcement) 
TREA  338  Staff  Assistant  to  the 

Director,  Scheduling  and  Advance, 

Office  of  the  Secretary 
TREA  339  Policy  Analyst  to  the  Under 

Secretary  for  Domestic  Finance 
TREA  340  Senior  Advisor  and  Special 

Assistant  (PubUc  Affairs)  to  the 

Assistant  Secretary  (Public  Affairs) 
TREA  ^42  Senior  Advisor  to  the 

Treasurer  of  the  United  States 
TREA  343  Deputy  Executive  Director  for 

Special  Programs  to  the  Executive 

Director,  United  States  Bond  Division. 

Bureau  of  Public  Debt 
TREA  345  Policy  Advisor  to  the 

Assistant  Secretary  (Enforcement) 
TREA  346  Policy  Advisor  to  the 

Assistant  Secretary  (Enforcement) 
TREA  347  Senior  Advisor  to  the 

Assistant  Secretary  (Enforcement) 
TREA  349  Senior  Advisor  to  the 

Assistant  Secretary  (Management) 
TREA  351  Public  Affairs  Specialist  to 

the  Director,  Office  of  PubUc  Affairs 
TREA  352  Senior  Policy  Analyst  to  the 

Deputy  Assistant  SeCTetary, 

Governmental  Financial  Policy 
TREA  354  Deputy  Director  of 

ScheduUng  to  the  Director  of 

ScheduUng  and  Advance 
TREA  355  Special  Assistant  to  the  Chief 

of  Staff 
TREA  356  Policy  Advisor  to  the  Deputy 

Under  Secretary,  Government 

Financial  Policy 
TREA  357  Director,  Office  of  Public 

Correspondence  to  the  Executive 

Secretary 
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TREA  358  Special  Assistant  to  the 

Assistant  Secretary  (Economic  Policy) 
TREA  361  Attoraey-Advisor  (General)  to 

the  General  Counsel 
TREA  362  Special  Assistant  to  the 
Assistant  Secretary  for  Financial 
Institutions 
TREA  364  Special  Assistant  to  the 

Under  Steoetary  for  Domestic  Finance 
TREA  365  Special  Assistant  to  the 
Assistant  Secretary  (Legislative 
Affairs  and  Public  Liaison) 
TREA  366jPolicy  Advisor  to  the  Senior 
Advisor  to  the  Assistant  Secretary 
(Enforcement) 
TREA  367  Senior  Advisor  to  the 

Comptroller  of  the  Currency 
TREA  368  Special  Assistant  to  the 
Deputy  Secretary  of  the  Treasury 
TREA  369  Confidential  Staff  Assistant 
to  the  Deputy  Secretary  of  the 
Treasury 
TREA  370  Assistant  to  the 

Commissioner  of  Internal  Revenue 
TREA  371  Policy  Advisor  to  the  Under 

Secretary  (Enforcement) 
TREA  372  gpecial  Assistant  to  the 
Assistant  Secretary  (Financial 
Markets) 
TREA  373  Senior  Advisor  to  the  Under 

Secretary  of  International  A^rs 
TREA  374  Senior  Policy  Analyst  to  the 
Deputy  ^ecutive  Secretary 


Section  21^.3306  Department  of  Defense 

DOD  5  Private  Secretary  to  Deputy 

Secretary 
DOD  19  Pefsonal  and  Confidential 

Assistant  to  the  Director,  Program 

Analysis  and  Evaluation         • 
DOD  22  Peesonal  and  Confidential 

Assistant  to  the  Assistant  to  the 

Secretary  of  Defense  for  Atomic 

Energy     ; 
DOD  24  Chauffeur  to  the  Secretary  of 

Defense 
DOD  33  Personal  Secretary  to  the 

Deputy  Secretary  of  Defense 
DOD  66  Executive  Assistant  to  the 

Physician  to  the  President 
DOD  75  Chauffeur  to  the  Deputy 

Secretary  of  Defense 
DOD  101  Sjiecial  Assistant  to  the 

Director  df  Net  Assessment  to  the 

Director  of  Net  Assessment 
DOD  236  Director  for  Programs  to  the 

Assistant  to  the  Secretary  of  Defense 

for  Publid  Affairs 
DOD  271  Private  Secretary  to  the 

Principal  Deputy  Assistant  Secretary 

of  Defense  (Reserve  Affairs) 
DOD  279  Personal  and  Confidential 

Assistant  to  the  Director  Operational 

Test  and  Evaluation 
DOD  295  Personal  and  Confidential 

Assistant  jo  the  Under  Secretary  of 

Defense  fdr  Personnel  and  Readiness 
DOD  298  Confidential  Assistant  to  the 

Under  Secretary  for  Acquisition  and 

Technology 


DOD  310  Qvilian  Executive  Assistant  to 
the  Chairman  of  the  Joint  Chiefis  of 
Staff 
DOD  317  Confidential  Assistant  to  the 
Director,  Defense  Research  and 
Engineering 
DOD  320  Executive  Assistant  to  the 

Secretary  of  Defense 
IX)D  321  Executive  Assistant  to  the 
Assistant  to  the  Vice  President  for 
NationalSecurity  Affairs 
DOD  332  Personal  and  Confidential 
Assistant  to  the  Assistant  Secretary  of 
Defense  (Regional  Security) 
DOD  335  Public  Affairs  Specialist  to  the 
Special  Assistant  to  the  Secretary  for 
Public  Affairs 
DOD  339  Speechwriter  to  the  Spedal 
Assistant  to  the  Secretary  of  Defense 
for  Public  Affairs 
DOD  355  Special  Assistant  for  Strategic 
Modernization  to  the  Assistant 
Secretary  of  Defense  (Legislative 
Affairs) 
DOD  368  Personal  and  Confidential 
Assistant  to  the  Assistant  Secretary  of 
Defense  for  Legislative  Affairs 
DOD  386  Personal  and  Confidential 
Assistant  to  the  Assistant  Secretary  of 
Defense  for  Reserve  Affairs 
DOD  434  Speechwriter  to  the  Assistant 
to  Secretary  of  Defense  for  Public 
Affairs 
DOD  435  Public  Affairs  Specialist  to  the 
Assistant  Secretary  of  Defense  for 
Public  Affairs 
DOD  439  Staff  Specialist  to  the  Under 
Secretary  (Acquisition  and 
Technology) 
DOD  440  Personal  and  Confidential 
Assistant  to  the  Deputy  Under 
Secretary  of  Defense  for  Acquisition 
Reform 
DOD  443  Assistant  to  the  Deputy 

Secretary  of  Defense 
DOD  449  Staff  Specialist  to  the 
Assistant  to  the  Secretary  of  Defense 
for  Public  Affairs 
DOD  451  Assistant  for  Strategy 
Development  to  the  Deputy  Assistant 
Secretairy  of  Defense  (Strategy) 
DOD  456  Special  Assistant  for  Family 
Advocacy  and  External  Affairs  to  the 
Deputy  Assistant  Secretary  of 
Defense,  (Prisoner  of  War/Missing  in 
Action  Affairs) 
DOD  457  Staff" Assistant  to  the  Deputy 
Assistant  Secretary  of  Defense 
(Democracy  and  Himian  Rights) 
DOD  458  Defense  Fellow  to  the  Special 
Assistant  to  the  Secretary  of  Defense 
and  Deputy  Secretary  of  Defense 
DOD  459  Public  Affairs  Specialist  to  the 
Assistant  to  the  Secretary  of  Defense 
for  Public  Affairs 
DOD  460  International  Counterdrug 
Specialist  to  the  Deputy  Assistant 
Secretary  of  Defense  (Drug 
Enforcement  PoUcy  and  Support) 


DOD  464  Defense  Fellow  to  the  Deputy 

Under  Secretary  for  Logistics 
DOD  466  Defense  Fellow  to  the  Deputy 
Under  Secretary  for  Environmental 
Seoirity 
DOD  468  Staff  SpedaUst  (Intemationalj 
to  the  EMrector,  Defense  Information 
Systems  Agency 
DOD  469  Defense  Fellow  to  the  Under 
Secretary  of  Defense,  Personal  and 
Readiness 
DOD  473  Personal  and  Confidential 
Assistant  to  the  Assistant  Secretary  of 
Defense  for  Sf>ecial  Operations  and 
Low  Intensity  Conflict 
DOD  474  Program  Analyst  to  the  Deputy 
Under  Secretary  (Environmental 
Security) 
DOD  475  Personal  and  Confidential 
Assistant  to  the  Assistant  Secretary  of 
Defense  (Nuclear  Secxirity  and 
Counteroroliferation) 
DOD  479  Special  Assistant  to  the     - 
Assistant  to  the  Secretary  of  Defense 
(Legislative  Affairs) 
DOD  480  Executive  Assistant  to  the 
Assistant  Secretary  of  Defense 
(Strategy  Requirements  and 
Resources) 
DOD  488  Personal  and  Confidential 

Assistant  to  the  Comptroller 
DOD  493  Special  Assistant  to  the 
Assistant  Secretary  of  Defense  (Policy 
and  Plans) 
DOD  494  Special  Assistant  to  the 
Assistant  Secretary  of  Defense 
(Legislative  Affairs) 
DOD  495  Special  Assistant  for  Demining 
and  Landmine  Control  to  the  Deputy 
Assistant  Secretary  of  Defense 
(Humanitarian  and  Refugee  Affairs) 
DOD  500  Staff  Specialist  to  the  Project 
Director  for  National  Performance 
Review 
DOD  501  Special  Assistant  to  the 
Special  Assistant  to  the  Secretary  of 
Defense  for  White  House  Liaison 
DOD  502  Special  Assistant  to  the  Under 

Secretary  of  Defense  for  Policy 
DOD  503  Counselor  and  Senior 
Assistant  for  Counterproliferation 
Policy  to  the  Deputy  Assistant 
Secretary  of  Defense 
(Counterproliferation  Policy) 
DOD  504  Special  Assistant  to  the 
Assistant  Secretary  of  Defense 
(Special  Operations  and  Low  Intensity 
Conflict) 
DOD  506  Staff  Specialist  to  the 
Assistant  Secretary  of  Defense 
(Legislative  Affairs) 
DOD  506  Staff  Assistant  to  the  Assistant 
Secretary  of  Defense  (Legislative 
Affairs) 
DOD  508  Defense  Fellow  to  the 
Assistant  Secretary  of  Defense 
(Legislative  Affairs) 
DOD  508  Defense  Fellow  to  the 
Assistant  Secretary  of  Defense 
(Legislative  Affairs) 
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DOD  510  Staff  Specialist  to  the 
Assistant  Secretary  of  Defense 

(Legislative  Affairs) 
DOD  512  Staff  Specialist  to  the  Deputy 
Assistant  Secretary  for  Economic 
Reinvestment  and  Base  ReaUgnment 

and  Closure 
DOD  516  Staff  SpedaUst  to  the  Deputy 

Under  Secretary  of  Defense  for 

Environmental  Security 
DOD  519  Private  Secretary  to  the 

Assistant  Secretary  of  Defense 

(Regional  Security  Affairs) 
DOD  520  Personal  and  Confidential 

Assistant  to  the  Secretary  of  Defense 
DOD  523  Special  Assistant  to  the 

Assistant  Secretary  of  Defense  for 

Health  Affairs 
DOD  524  Confidential  Assistant  to  the 

Deputy  Secretary  of  Defense 
DOD  527  Special  Assistant  for  Demand 

Reduction  to  the  Deputy  Assistant 

Secretary  of  Defense  (Drug 

Enforcement  PoUcy  and  Support) 
DOD  529  Staff  Specialist  to  the 

Assistant  to  the  Secretary  of  Defense. 

Legislative  Affairs 
DOD  534  Confidential  Assistant  to  the 

Special  Assistant  to  the  Secretary  and 

Deputy  Secretary  of  Defense 
DOD  535  Special  Assistant  to  the 

Deputy  to  the  Under  Secretary  of 

E)efense  for  Policy  Support 
DOD  536  Personal  and  Confidential 

Assistant  to  the  Assistant  Secretary  of 

Defense  for  Economic  Seciuity 
DOD  540  Senior  Advisor  for  Defense 

Conversion  PoUcy  to  the  Deputy 

Under  Secretary  of  Defense  (Threat 

Reduction  Policy) 
DOD  545  Public  Affairs  Specialist  to  the 

Office  of  the  Assistant  Secretary  of 

Defense  (PubUc  Affairs) 
IX)D  546  Private  Secretary  to  the 

Assistant  Secretary  of  Defense 

(International  Security  Policy) 
DOD  547  Personal  and  Confidential 

Assistant  to  the  Assistant  Secretary  of 

Defense  (hitemational  and  Security 

Policy) 
DOD  548  Special  Assistant  to  the 

Executive  Director,  President's 

Foreign  Intelligence  Advisory  Board 
DOD  550  Staff  SpedaUst  to  the 

Principal  Deputy  Assistant  Secretary 

of  Defense  for  Dual  Use  Technology 

Policy  and  International  Programs 
DOD  551  Secretary  to  the  Assistant 

Secretary  of  Defense,  Strategy  and 

Requirements 
DOD  552  Spedal  Assistant  to  the 

Deputy  Assistant  Secretary  of  Defense 

for  Drug  Enforcement  Policy  and 

Support 
DOD  553  Program  Assistant  to  the 

Deputy  Under  Secretary  of  Defense  for 

Environmental  Security 
IX)D  555  Confidential  Assistant  to  the 
General  Counsel,  Department  of 

Defense 


DOD  557  Defense  Fellow  to  the  Deputy 
Assistant  Secretary  of  Defense. 
Humanitarian  and  Refugee  Affairs 

DOD  558  Special  Assistant  to  the 
Diredor,  Program  Analysis  and 
Evaluation 

DOD  559  Confidential  Assistant  to  the 
Assistant  Secretary  of  Defense.  Force 
Management  Policy 

DOD  560  Staff  Assistant  to  the  Deputy 
Assistant  Secretary  of  Defense  (Inter- 
American  Affairs) 

DOD  561  Intergovernmental  Affairs 
Spedalist  to  the  Under  Secretary  of 
E)efense  (Personal  and  Readiness) 

DOD  562  Defense  Fellow  to  the 
Assistant  Secretary  of  Defense 
(International  Security  Affairs) 

DOD  564  Program  Analyst  to  the  Deputy 
Under  Secretary  (Environmental 

Secretary) 
DOD  566  Personal  and  Confidential 

Assistant  to  the  Principal  Deputy 

Under  Secretary  of  Defense  (PoUcy) 
IX3D  568  Spedal  Assistant  to  the 

Special  Assistant  to  the  Secretary  and 

Deputy  Secretary  of  Defense 
DOD  569  Staff  Assistant  to  the 

Counselor  and  Special  Assistant  to 

the  Secretary  and  Deputy  Secretary  of 

Defense 
DOD  570  Personal  and  Confidential 

Assistant  to  the  Principal  Deputy 

Under  Secretary  of  Defense 

(Acquisition  and  Technology) 
DOD  571  Secretary  (OA)  to  the  Inspector 

General,  Department  of  Defense 
DOD  572  Special  Assistant  to  the 

Inspedor.General 
DOD  573  Spedal  Assistant  for  PoUcy 

Planning  and  Analysis  to  the  Head, 

Plans  and  Policy  Group 
DOD  574  Special  Assistant  to  the 

Assistant  Secretary  of  Defense, 

International  Security  Policy 
DOD  577  Staff  Specialist  to  the 

Principal  Deputy  Assistant  Secretary 

of  Defense  (Legislative  Affairs) 
DOD  578  Personal  and  Confidential 

Assistant  to  the  Under  Secretary  of 

Defense  (PoUcy) 
DOD  579  Defense  Fellow  to  the  Deputy 

Assistant  Secretary  of  Defense 

(European  and  Nato  Policy) 
DOD  580  Defense  Fellow  to  the  Deputy 

Assistant  Secretary  of  Defense, 

African  Affairs 
DOD  581  Associate  Diredor 

Communications  to  the  Senior 

Diredor,  Commimications.  National 

Security  Council 
DOD  582  Foreign  Affairs  Spedalist  to 

the  Deputy  Assistant  Secretary  of 

Defense  (Peacekeeping  and  Peace 

Enforcement) 
DOD  583  Speechwriter  to  the  Assistant 

to  the  Secretary  of  Defense  for  PubUc 

Affairs - 
DOD  584  Staff  SpedaUst  for  Cuban 

Affairs  to  the  Deputy  Assistant 


Secretary  of  Defense  (Inter- American 
Affairs) 
DOD  585  Staff  Assistant  to  the  Spedal 
Assistant  to  the  Principal  Deputy 
Under  Secretary  of  Defense  (Policy) 
DOD  586  Personal  and  Confidential 

Assistant  to  the  General  Counsel 
DOD  587  Staff  Assistant  to  the  Diredor, 

Policy  Planning 
DOD  588  Public  Affairs  Specialist  to  the 

Assistant  to  the  Secretary  of  Defense 

for  PubUc  Affairs 
DOD  589  Speechwriter  to  the  Assistant 

to  Secretary  of  Defense  for  Public 

Affairs 
DOD  590  International  Counterdrug 

Spedalist  to  the  Deputy  Assistant 

Secretary  of  Defense  (Drug 

Enforcement  PoUcy  and  Support) 
DOD  591  Executive  Director  (House 

Affairs)  to  the  Assistant  Secretary  of 

Defense  (Legislative  Affairs) 
DOD  592  Program  Analyst  to  the  Deputy 

Assistant  Secretary  of  Defense, 

Humanitarian  and  Refugee  Affairs 
DOD  593  Assistant  for  Chma  to  the 

Deputy  Assistant  Secretary  of 

Defense,  Asian  and  Pacific 
DOD  594  Director  of  Requirements  to 

the  Deputy  Assistant  Secretary  of 

Defense  (Requirements  and  Plans) 
DOD  595  Confidential  Assistant  to  the 

Assistant  Secretary  of  Defense  (Public 

Affairs) 
DOD  596  Confidential  Assistant  to  the 

Deputy  Advisor  for  National  Security 

Affairs 
DOD  597  Staff  Specialist  to  the  Deputy 

Under  Secretary  for  Logistics 
DOD  598  Executive  Director  (Outreach 

and  Integration)  to  the  Deputy  Under 

Secretary  (hidustrial  Affidrs  and 

Installations) 
DOD  599  Staff  Specialist  to  the  Chief, 

Plans  and  Analysis  Group 
DOD  601  Personal  and  Confidential 

Assistant  to  the  Special  Assistant  to 

the  Secretary  of  Defense  for  White 

House  Liaison 

Section  213.3307    Department  of  the 

Army  (DOD) 

ARMY  1  Executive  Staff  Assistant  to  the 

Secretary  of  the  Army 
ARMY  2  Personal  and  Confidential 

Assistant  to  the  Under  Secretary  of 

the  Army 
ARMY  5  Secretary  (Stenography/Office 

Automation)  to  the  Assistant 

Secretary  of  the  Army  (Installations. 

Logistics  and  Environment) 
ARMY  6  Secretary  (Office  Automation) 

to  the  Assistant  Secretary  of  the  Army 

(Research.  Development  and 

Acquisition) 
ARMY  21  Secretary  (Steno/OA)  to  the 

General  Counsel 
ARMY  55  Secretary  (Office  Automation) 

to  the  Assistant  Secretary  of  the  Army 

(Financial  Management) 
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ARMY  59  Confidential  Assistant  to  the 
Secretary  of  the  Anny 

ARMY  68  Special  Assistant  to  the 
Executive  Director  (Special  Assistant 
to  the  Secretary  of  the  Army),  World 
War  n  Commemorative  Committee 

ARMY  69  Defense  Fellow  (Public 
Affairs)  to  the  Chief  of  Public  Affairs 

ARMY  70  Defense  Fellow  to  the 
Assistant  Secretary  of  the  Army 
(Manpower  and  Reserve  Affairs) 

ARMY  71  Special  Assistant  for  Policy  to 
the  Secretary  of  the  Army 

ARMY  73  $pecial  Assistant  for  Policy  to 
the  Exectitive  Staff  Assistant 


Section  219.3308 
Navy(DOO) 


Department  of  the 


NAV  49  Sttff  Assistant  to  the  Under 

Secretary  of  the  Navy 
NAV  50  Staff  Assistant  to  the  Assistant 

Secretary  of  the  Navy  (Manpower  and 

Reserve  Affairs) 
NAV  54  Stiff  Assistant  to  the  General 

Coiinsel 
NAV  56  Stiff  Assistant  to  the  Assistant 

Secretary  of  the  Navy  (Financial 

Management) 
NAV  57  Stiff  Assistant  to  the  Secretary 

of  the  Na(vy 
NAV  59  Stiff  Assistant  to  the  Assistant 

Secretary  of  Navy  (Manpower  and 

Reserve  Affairs) 
NAV  60  Stiff  Assistant  to  the  Assistant 

Secretary  of  Navy  (Research, 

Development  and  Acquisition) 


Section  2li.3309 
Air  Force  (VOD) 


Department  of  the 


AF  1  Secretory  (S/OA)  to  the  Secretary 

of  the  Ail  Force 
AF  2  Confidential  Assistant  to  the 

Under  Secretary  of  the  Air  Force 
AF  5  Assistiant  Secretary  (Steno)  to  the 

Assistant  Secretary  Acquisition 
AF  6  Secretory  (Steno)  to  the  Assistant 

Secretary  (Manpower  and  Reserve 

Affairs) 
AF  8  Secretary  (Steno/OA)  to  the 

General  Counsel  of  the  Air  Force 
AF  22  Secrftary  (Stenography/0 A)  to 

the  Assistant  to  the  Vice  President  for 

National  Security  Affairs 
AF  29  Confidential  Assistant  to  the 

Secretary  of  the  Air  Force 
AF  31  Staff  Assistant  (Typing)  to  the 

Assistant  to  the  Vice  President  for 

National  Security  Affairs 
AF  39  Secretary  (OA)  to  the  Assistant 

Secretary  of  the  Air  Force  (Fmandal 

Management  and  Comptroller) 
AF  41  Confidential  Assistant  for 

Environmental  Legislation  to  the 

Deputy  Assistant  Secretary  for 

Environnlental  Safety  and 

Occupatiinal  Health 
AF  42  Staff  Assistant  to  the  Principal 

Deputy  Assistant  Secretary  of  the  Air 

Force  (Manpower,  Reserve  Affairs, 

Installations  and  Environment). 


Section  213.3310 
Justice 


Department  of 


JUS  13  Special  Assistant  to  the  Deputy 

Attorney  General 
JUS  21  Confidential  Assistant  to  the 

Assistant  Attorney  General 
JUS  27  Special  Assistant  to  the  Assistant 

Attorney  General,  Environmental  and 

Natural  Resources  Division 
JUS  37  Secretary  (OA)  to  the  United 

States  Attorney,  District  of  Columbia 
JUS  38  Secretary  (OA)  to  the  United 

States  Attorney,  Northern  District  of 

Illinois 
JUS  40  Secretary  (OA)  to  the  United 

States  Attorney,  Eastern  District  of 

Michigan 
JUS  47  Secretary  (OA)  to  the  United 

States  Attorney,  Western  District  of 

New  York 
JUS  70  Sf>ecial  Assistant  to  the  Assistant 

Attorney  General,  Qvil  Rights 

Division 
JUS  75  Secretary  (OA)  to  the  United 

States  Attorney,  Northern  District  of 

Texas 
JUS  97  Staff  Assistant  to  the  Attorney 

General 
JUS  114  Staff  Assistant  to  the  Attorney 

General 
JUS  115  Staff  Assistant  to  the  Assistant 

Attorney  General,  Office  of  Legislative 

Affairs 
JUS  122  Public  Affairs  Specialist  to  the 

EHrector,  Public  Affairs 
JUS  128  Secretary  (OA)  to  the  United 

States  Attorney,  District  of  Arizona 
JUS  132  Special  Assistant  toHhe 

Commissioner,  Immigration  and 

Naturalization  Service 
JUS  133  Staff  Assistant  to  the  Attorney 

General 
JUS  137  Coimselor  to  the  Commissioner, 

Immigration  and  Naturalization 

Service 
JUS  140  Attorney  Advisor  to  the 

Assistant  Attorney  General 
JUS  141  Special  Assistant  to  the 

Assistant  Attorney  General 

(Legislative  Affairs) 
JUS  144  Special  Assistant  to  the 

SoUcitor  General 
JUS  149  Special  Assistant  to  the 

Assistant  Attorney  General, 

Environmental  and  Natural  Resources 

Division 
JUS  167  Assistant  to  the  Attorney 

General 
JUS  169  Secretary  (OA)  to  the  United 

S&tes  Attorney,  Middle  District  of 

Florida 
JUS  170  Assistant  to  the  Attorney 

General 
JUS  173  Secretary  (OA)  to  the  United 

States  Attorney.  Western  District  of 

Louisiana 
JUS  184  Counselor  to  the  Assistant 

Attorney  General,  Antitrust  Divisitm 


JUS  186  Special  Assistant  to  the 

Assistant  Attorney  Genwal,  Criminal 

Division 
JUS  205  Council  to  the  Executive 

Director,  Office  of  Congressional  and 

Intergovernmental  Relations 
JUS  207  Staff  Assistant  to  the  Director 

of  Public  Affiairs 
JUS  208  Pubhc  Affairs  Specialist  to  the 

Director,  Office  of  Public  Affairs 
JUS  216  Special  Assistant  to  the 

Administrator,  Office  fm  Juvenile 

Justice  and  Delinquency  Prevention    ' 
JUS  217  Special  Assistant  to  the 

Director,  Bureau  of  Justice  Assistance 
JUS  224  Special  Assistant  to  the  Deputy 

Attorney  General 
JUS  233  Special  Assistant  to  the 

Assistant  Attorney  General,  Civil 

Rights  Division 
JUS  235  PubUc  Affairs  Specialist  to  the 

Director  of  Public  Afhirs 
JUS  242  Special  Assistant  to  the 

Assistant  Attorney  General,  Civil 

Division 
JUS  243  Staff  Assistant  to  the  Assistant 

Attorney  General,  Civil  Rights 

Division 
JUS  245  Special  Assistant  to  the 

Assistant  Attorney  Goieral, 

Environmental  and  Natural  Resources 

Division 
JUS  247  Special  Assistant  to  the 

Commissioner,  Immigration  and 

Naturalization  Service 
JUS  264  Confidential  Assistant  to  the 

Assistant  Attorney  General 
JUS  266  Director,  Special  Projects  to  the 

Director,  Office  of  Public  Affairs 
JUS  268  Litigation  Counsel  to  the 

Assistant  Attorney  General 
JUS  270  Special  Assistant  to  the 

Assistant  Attorney  General,  Qvil 

Rights  Division 
JUS  273  Special  Assistant  to  the 

Associate  Attorney  General 
JUS  274  Special  Assistant  to  the 

Assistant  Attorney  General,  Office  of 

Legal  Counsel 
JUS  279  Deputy  Director,  Office  of 

Public  Liaison  and  Intergovernmental 

Affairs  to  the  Assistant  Attorney 

General,  Office  of  L^slative  Affairs 
JUS  280  Special  Assistant  to  the 

Assistant  Attorney  General,  Office  of 

Policy  Development 
JUS  281  Special  Advisor  to  the  Deputy 

Assistant  Attorney  General 
JUS  282  Special  Assistant  to  the 

Assistant  Attorney  General,  Office  of 

Policy  Development 
JUS  285  Logistics  Coordinator  to  the 

Assistant  Attorney  General.  Office  of 

Legislative  Affairs 
JUS  288  Associate  Deputy  Attorney 

General  to  the  Deputy  Attorney 

General 
JUS  289  Special  Assistant  to  the  Deputy 

Attorney  General 
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JUS  293  Special  Assistant  to  the  Deputy 

Attorney  General 
JUS  296  Special  Assistant  to  the  Deputy 

Attorney  General 
JUS  299  Public  Affoirs  Assistant  to  the 

Director,  Office  of  Public  Affairs 
JUS  309  Senior  Liaison  Officer  to  the 

Assistant  Attorney  General.  Office  of 

Policy  Development 
JUS  312  Special  Assistant  to  the 

Assistant  Attorney  General 
JUS  316  Special  Assistant  to  the 

Director,  Office  for  Victims  of  Crime 
JUS  324  Special  Assistant  to  the 

Assistant  Attorney  General,  Office  of 

Legislative  Affairs 
JUS  330  Assistant  Director,  Public 

Liaison  and  Intergovernmental  Affairs 

to  the  Assistant  Attorney  General. 

Office  of  Pohcy  Development 
JUS  331  Special  Assistant  to  the 

Director,  National  Institute  of  Justice 
JUS  353  Confidential  Assistant  to  the 

SoUcitor  General 
JUS  361  Special  Assistant  to  the 

Director,  Bureau  of  Justice  Statistics 
JUS  387  Public  Affairs  Specialist  to  the 

Director,  Office  of  Public  Affairs 
JUS  388  Special  Assistant  to  the 

Director.  United  States  Marshals 

Service 
JUS  389  Special  Assistant  to  the 

Assistant  Attorney  General,  Office  of 

Legal  Counsel 
JUS  401  Counsel  to  the  Deputy  Attorney 

General 
JUS  404  Assistant  to  the  Attorney 

General 
JUS  409  Special  Assistant  to  the 

Director.  Violence  Against  Women 

Program 
JUS  412  Public  Affairs  SpeciaHst  to  the 

Director,  Office  of  Public  Affairs 
JUS  418  Secretary  (OA)  to  the  United 

States  Attorney,  District  of  Nebraska 
JUS  419  Secretary  (OA/Stenography)  to 

the  United  States  Attorney,  Northern 

District  of  Florida 
JUS  420  Confidential  Assistant  to  the 

United  States  Attorney,  Eastern 

District  of  Pennsylvania 
JUS  421  Special  Assistant  to  the  Special 

Representatives  to  the  United  States 

Attorney,  Southern  District  of 

California 
JUS  422  Secretary  (OA)  to  the  United 

States  Attorney,  Eastern  District  of 

Wisconsin 
JUS  423  Secretary  to  the  United  States 

Attorney.  District  of  New  Mexico 
JUS  424  Secretary  to  the  United  States 

Attorney,  Northern  District  of  Iowa 
JUS  425  Secretary  (OA)  to  the  United 

States  Attorney,  Middle  District  of 

Pennsylvania 
JUS  426  Secretary  (OA)  to  the  United 

States  Attorney,  Sioux  Falls.  South 

Dakota 


JUS  427  Secretary  (OA)  to  the  United 

States  Attorney,  District  of  New 

Hampshire 
JUS  428  Secretary  (OA)  to  the  United 

States  Attorney,  District  of  Minnesota 
JUS  431  Secretary  (OA)  to  the  United 

States  Attorney,  District  of  Oregon, 

Portland,  OR 
JUS  433  Secretary  (OA)  to  the  United 

States  Attorney,  Middle  District  of 

Louisiana 
JUS  434  Confidential  Assistant,  to  the 

United  States  Attorney,  Sacramento, 

CA 
JUS  435  Secretary  (OA)  to  the  United 

States  Attorney,  Western  District  of 

Aricansas 
JUS  436  Secretary  (OA)  to  the  United 

States  Attorney,  Middle  District  of 

Alabama 
JUS  437  Secretary  (OA)  to  the  United 

States  Attorney,  District  of  Delaware 
JUS  442  Special  Assistant  to  the 

Assistant  Attorney  General,  Office  of 

Legislative  Affairs 
JUS  443  Attorney  Advisor  (Special 

Counsel)  to  the  Director,  Executive 

Office  for  United  States  Attorney 
JUS  444  Deputy  Director,  Office  of 

Public  Liaison  and  Intergovernmental 

Affairs  to  the  Assistant  Attorney 

General,  Office  of  Legislative  Affairs 

Section  21 3.3312    Department  of  the 
Interior 

INT  171  Special  Assistant  to  the 

Commissioner  of  Reclamation,  Bureau 

of  Reclamation 
INT  271  Special  Assistant  to  the 

Director,  Minerals  Management 

Service 
INT  369  Staff  Assistant  to  the  Director, 

Office  of  Surface  Mining  Reclamation 

and  Enforcement 
HMT  375  Special  Assistant  to  the 

Secretary  and  White  House  Liaison  to 

the  Chief  of  Staff 
INT  378  Special  Assistant  to  the 

Director,  Office  of  Surface  Mining 
INT  426  Press  Secretary  to  the  Director 

of  Communications 
INT  431  Special  Assistant  to  the 

Assistant  Secretary  for  Policy, 

Management  and  Budget 
INT  436  Special  Assistant  to  the  Deputy 

Director,  Bureau  of  Land  Management 
INT  442  Special  Assistant  to  the 

Director,  National  Parks  Service 
INT  443  Assistant  to  the  Director  and 

Counselor  to  the  Director,  National 

Paric  Service 
INT  444  Deputy  Director  for  Legislative 

and  Intergovernmental  Affairs  to  the 

Assistant  to  the  Secretary,  Office  of 

Congressional  and  Legislative  Affairs 
INT  447  Special  Assistant  to  the 

Assistant  to  the  Secretary 
INT  449  Special  Assistant  to  the 

Director,  Fish  &  Wildlife  Service 


INT  450  Special  Assistant  to  the 

Director,  United  States  Fish  k 

Wildlife  Service 
INT  451  Deputy  Director.  Office  of 

Insular  Affairs  to  the  Director,  Office 

of  Insular  Affairs 
INT  454  Special  Assistant  to  the  Special 

Assistant  to  the  Deputy  Chief  of  Staff 
INT  455  Special  Assistant  to  the 

Coimselor  to  the  Secretary,  Deputy 

Assistant  Secretary  for  PoUcy 
INT  460  Special  Assistant  and  Director 

of  Scheduling  and  Advance  to  the 

Deputy  Chief  of  Staff 
INT  461  Special  Assistant  to  the 

Director,  National  Paric  Service 
INT  463  Special  Assistant  to  the 

Director  of  the  National  Park  Service 
INT  466  Special  Assistant  to  the  Deputy 

Director 
INT  467  Special  Assistant  to  the  Chief 

of  Staff 
INT  468  Special  Assistant  to  the  Chief 

of  Staff 
INT  474  Special  Assistant  to  the 

Commissioner  of  Reclamation 
INT  475  Special  Assistant  to  the 

Commissioner  of  Reclamation 
INT  476  Special  Assistant  to  the 

Director,  Bureau  of  Land  Managemwit 
INT  479  Si)ecial  Assistant  to  the  Deputy 

Director,  Minerals  Management 

Service 
INT  480  Special  Assistant  to  the 

Commissioner  of  Reclamation 
INT  483  Special  Assistant  to  the 

Assistant  Secretary,  Water  and 

Science 
INT  485  Special  Assistant  to  the  Deputy 

Director,  External  Affairs,  U.S.  Fish 

and  Wildlife  Service 
INT  486  Special  Assistant  (Speech 

Writer)  to  the  Director,  Office  of 

Communications 
INT  487  Special  Assistant  to  the  Deputy 

Chief  of  Staff 
INT  490  Special  Assistant  (Advance)  to 

the  Deputy  Chief  of  Staff 
INT  491  Deputy  Scheduler  to  the 

Deputy  Chief  of  Staff 
INT  493  Speci&l  Assistant  and  Director 

of  Executive  Secretariat  to  the  E)eputy 

Chief  of  Staff 
INT  494  Special  Assistant  to  the 

Director,  National  Biological  Service 
INT  496  Special  Assistant  to  the  Deputy 

Assistant  Secretary,  Indian  Affairs 
INT  497  Special  Assistant  to  the  Deputy 

Chief  of  Staff 

Section  213.3313    Department  of 
Agriculture 

AGR  3  Confidential  Assistant  to  the 

Executive  Assistant  to  the  Secretary 
AGR  24  Confidential  Assistant  to  the 

Administrator,  Farmers  Home 

Administration 
AGR  26  Confidential  Assistant  to  the 

Administrator,  Farmers  Home 

Administration 
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AGR  27  Confidential  Assistant  to  the 

Director,  Legislative  Affairs  and 

Public  Information  Staff 
AGR  31  Confidential  Assistant  to  the 

Administrator,  Agricultural 

Stabilizaticxi  and  Conservation 

Service 
AGR  32  Confidential  Assistant  to  the 

Administrator,  Agricultural 

Stabilization  and  Conservation 

Service 
AGR  33  Confidential  Assistant  to  the 

Administrator,  Consolidated  Farm 

Service  Agency 
AGR  34  Special  Assistant  to  the 

Administrator,  Agricultural 

Stabilization  Conservation  Service 
AGR  35  Sta^  Assistant  to  the 

Administrator,  Farm  Service  Agency 
AGR  48  Confidential  Assistant  to  the 

Administrator,  Food  and  Nutrition 

Service 
AGR  56  Private  Secretary  to  the 

Assistant  Secretary  for  Congressional 

Relations 
AGR  64  Confidential  Assistant  to  the 

Director  of  Legislative  A&irs  and 

Public  Infoitnation  Staff,  Rural 

Economic  and  Community 

Deveiopmeat 
AGR  79  Confidential  Assistant  to  the 

Administrator,  Farmers  Home 

Administration 
AGR  81  Confidential  Assistant  to  the 

Director,  Legislative  Affairs  and 

Public  Information  Staff 
AGR  96  Confidential  Assistant  to  the 

Assistant  Secretary  for  Congressional 

Relations 
AGR  100  Speoial  Assistant  to  the 

Administrator,  Food  and  Nutrition 

Service 
AGR  106  Confidential  Assistant  to  the 

Assistant  Secretary  for  Congressional 

Relations     ' 
AGR  111  Confidential  Assistant  to  the 

Secretary  of!  Agriculture 
AGR  114  Confidential  Assistant  to  the 

Assistant  Secretary  for  Congressional 

Relations     i 
AGR  131  Private  Secretary  to  the 

Assistant  sWnetary  for  Natural 

Resources  and  Environment 
AGR  139  Staff  Assistant  to  the  Secretary 
.  of  Agriculture 
AGR  143  Confidential  Assistant  to  the 

Administratjor,  Agricultural  Marketing 

Service 
AGR  151  Con! 

Administrat 

Service 
AGR  157  Conf 

Administrat 

Service 
AGR  159  Confidential  Assistant  to  the 

Administratpr,  Foreign  Agricultural 

Service 
AGR  160  Confidential  Assistant  to  the 

Associate  Administrator,  Foreign 

Agriculture  Service 


^dential  Assistant  to  the 
3r.  Agricultural  Marketing 

Mential  Assistant  to  the 
ar.  Foreign  Agricultural 


AGR  161  Special  Assistant  to  the 

Director,  Office  of  Public  Affairs 
AGR  164  Confidential  Assistant  to  the 

Under  Secretary  for  Research, 

Education  and  Economics 
AGR  182  Confidential  Assistant  to  the 

Admiiustrator,  Rural  Electrification 

Administration 
AGR  186  Special  Assistant  to  the 

Secretary  of  Agriculture 
AGR  188  Northeast  Area  Director  to  the 

Deputy  Administrator,  State  and 

Coimty  Operations,  Agricultiual 

Stabilization  and  Conservation 

Service 
AGR  190  Area  Director,  Midwest  Region 

to  the  Administrator,  Agricultiiral 

Stabilization  and  Conservation 

Service 
AGR  203  Special  Assistant  to  the 

Secretary  of  Agriculture 
AGR  205  Confidential  Assistant  to  the 

Administrator,  Food  and  Nutrition 

Service 
AGR  218  Confidential  Assistcmt  to  the 

Assistant  Secretary  for  Administration 
AGR  225  Confidential  Assistant  to  the 

Administrator,  Agricultural 

Stabilization  and  Conservation     • 

Service 
AGR  236  Confidential  Assistant  to  the 

Administrator,  Animal  and  Plant 

Health  Inspection  Service 
AGR  238  Confidential  Assistant  to  the 

Assistant  Secretary  for  Congressional 

Relations 
AGR  257  Executive  Assistant  to  the 

Assistant  Secretary  for  Food  and 

Consumer  Services  to  the  Assistant 

Secretary  for  Food  and  Consumer 

Services 
AGR  258  Confidential  Assistant  to  the 

Administrator,  Foreign  Agricultural 

Service 
AGR  268  Special  Assistant  to  the 

Administrator,  Rural  Electrification 

Administration 
AGR  276  Director,  Legislative  Affairs  to 

the  Under  Secretary,  Cooperative 
,   State  Research,  Education  and 

Extension  Service 
AGR  281  Confidential  Assistant  to  the 

Administrator,  Farm  Service  Agency 
AGR  285  Confidential  Assistant  to  the 

Executive  Assistant  to  the  Secretary 
AGR  287  Confidential  Assistant  to  the 

Administrator,  Foreign  Agricultural 

Service 
AGR  290  Confidential  Assistant  to  the 

Administrator,  Animal  and  Plant 

Health  Inspection  Service 
AGR  293  Confidential  Assistant  to  the 

Administrator,  Foreign  Agricultuiral 

Service 
AGR  294  Confidential  Assistant  to  the 

Administrator,  Animal  and  Plant 

Health  Inspection  Service 
AGR  295  Confidential  Assistant  to  the 

Assistant  Secretary  for  Congressional 

Relations 


AGR  298  Confidential  Assistant  to  the 

Administrator,  Food,  Nutrition  and 

Consumer  Service 
AGR  308  Confidential  Assistant  to  the 

Administrator,  Agricultural 

Stabilization  and  Conservation 

Service 
AGR  311  Confidential  Assistant  to  the 

Administrator,  Agricultural  Research 

Service 
AGR  312  Executive  Assistant  to  the 

Administrator,  Farmers  Home 

Administration 
AGR  316  Staff  Assistant  to  the  Chief, 

Soil  Conservation  Service 
AGR  327  Staff  Assistant  to  the  Director 

ofPubUc  Affiairs 
AGR  328  Special  Assistant  to  the 

Director  of  Intergovernmental  Affairs, 

Office  of  Public  Affairs 
AGR  330  Confidential  Assistant  to  the 

Director,  Office  of  Public  Affairs 
AGR  332  Confidential  Assistant  to  the 

Administrator,  Farmers  Home 

Administration 
AGR  341  Confidential  Assistant  to  the 

Manager,  Farm  and  Foreign 

Agriculture  Service 
AGR  343  Executive  Assistant  to  the 

Director,  Office  of  Public  Affairs 
AGR  346  Confidential  Assistant  to  the 

Administrator,  Farmers  Home 

Administration 
AGR  347  Confidential  Assistant  to  the 

Deputy  Director,  Office  of  Public 

Affairs 
AGR  349  Confidential  Assistant  to  the 

Administrator,  Food  and  Nutrition 

Service 
AGR  352  Confidential  Assistant  to  the 

Administrator,  Food  and  Nutrition 

Service 
AGR  359  Executive  Speech  Writer  to  the 

Director,  Office  of  Public  Affairs 
AGR  366  Confidential  Assistant  to  the. 

Administrator,  Food  and  Nutrition 

Service 
AGR  368  Confidential  Assistant  to  the 

Manager,  Federal  Crop  Insurance 

Corporation 
AGR  369  Confidential  Assistant  to  the 

Administrator,  Rural  Development 

Administration 
AGR  370  Senior  Policy  Director  to  the 

Administrator,  Rund  Business- 
Cooperative  Service 
AGR  374  Deputy  Administrator  for 

Policy  and  Planning  to  the 

Administrator,  Policy  and  Plaiming 
AGR  377  Confidential  Assistant  to  the 

Administrator,  Rural  Development 

Administration 
AGR  381  Confidential  Assistant  to  the 

Under  Secretary  for  Small  Commimity 

and  Rural  Development 
AGR  384  Confidential  Assistant  to  the 

Secretary  of  Agriculture 
AGR  385  Confidential  Assistant  to  the 

Deputy  Director,  Office  of  the 

Executive  Secretariat 
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AGR  388  Staff  Assistant  to  the  Chief. 

Soil  Conservation  Service 
AGR  393  Confidential  Assistant  to  the 

Administrator,  Rural  Development 

Administration 
AGR  395  Confidential  Assistant  to  the 

Director,  Office  of  Advocacy  and 

Enterprise 
AGR  396  Staff  Assistant  to  the  Assistant 

Secretary  for  Congressional  Relations 
AGR  397  Confidential  Assistant  to  the 

Chief,  Soil  Conservation  Service 
AGR  399  Secretary  (Typing)  to  the 

Assistant  Secretary  for  Administration 
AGR  400  Special  Assistant  to  the 

Assistant  Secretary  for  Administration 
AGR  401  Staff  Assistant  to  the  Chief 

Economist 
AGR  404  Confidential  Assistant  to  the 

Director  of  Personnel 
AGR  406  Confidential  Assistant. to  the 

Executive  Assistant  to  the  Secretary 
AGR  411  Confidential  Assistant  to  the 

Assistant  Secretary  for  Administration 
AGR  412  Confidential  Assistant  to  the 

Administrator,  Food  Safety  and 

Inspection  Service 
AGR  413  Special  Assistant  to  the  Chief 

of  the  Soil  Conservation  Service 
AGR  414  Special  Assistant  to  the 

Secretary  of  Agriculture 
AGR  415  Confidential  Assistant  to  the 

Administrator,  Rural  Electrification 

Administration 
AGR  417  Confidential  Assistant  to  the 

Administrator,  Agricultural  Marketing 

Service 
AGR  418  Confidential  Assistant  to  the 

Chief,  Natural  Resources  Conservation 

Servicfe 
AGR  421  Director,  Pubhc  Liaison  to  the 

Director,  Office  of  Public  Liaison 
AGR  422  Special  Assistant  Qackson, 

MS)  to  the  Administrator,  Farmers 

Home  Administration 
AGR  425  Confidential  Assistant  to  the 

Administrator,  Farmers  Home 

Administration 
AGR  426  Deputy  Director,  Special 

Projects  to  the  Director,  Office  of 

Communications 
AGR  427  Special  Assistant  to  the 

Deputy  Assistant  Secretary 
AGR  428  Confidential  Assistant  to  the 

Administrator,  Rural  Business  and 

Cooperative  Development  Service 
AGR  429  Confidential  Assistant  to  the 

Director,  Office  of  Civil  Rights 

Enforcement 
AGR  430  Deputy  Press  Secretary  to  the 

Director,  Office  of  Public  Affairs 
AGR  431  Confidential  Assistant  to  the 

Administrator,  Rural  Electrification 

Administration 
AGR  432  Confidential  Assistant  to  the 

Secretary  of  Agriculture 
AGR  434  Area  Director  to  the  Deputy 

Administrator,  State  Bnd  County 

Operations 


AGR  435  Confidential  Assistant  to  the 

Administrator,  Grain  btspection, 

Packers  and  Stockyards 

Administration 
AGR  436  Staff  Assistant  to  the 

Administrator,  Rural  Electrification 

Administration 
AGR  437  Confidential  Assistant  to  the 

Chief,  Forest  Service 
AGR  438  Confidential  Assistant  to  the 

Chief,  Natural  Resources  Conservation 

Service 
AGR  439  Confidential  Assistant  to  the 

Chief,  Natural  Resources  Conservation 

Service 
AGR  440  Confidential  Assistant  to  the 

Administrator,  Rural  Utilities  Service 
AGR  441  Deputy  Under  Secretary  for 

Rural  Economic  and  Community 

Development  to  the  Under  Secretary, 

Rural  Economic  and  Community 

Development 
AGR  442  Si>ecial  Assistant  to  the 

Administrator,  Cooperative  State 

Research  Education,  and  Extension 

Service 
AGR  443  Confidential  Assistant  to  the 

Under  Secretary  for  Natural  Resources 

and  Environment 
AGR  444  Confidential  Assistant  to  the 

Administrator,  Food  and  Safety 

Inspection  Service 
AGR  445  Special  Assistant  to  the 

Administrator,  Animal  and  Plant 

Health  Inspection  Service 
AGR  446  Confidential  Assistant  to  the 

Administrator,  Riu^  Business  and 

Cooperative  Development  Service 

Section  213.3314  Department  of 
Commerce 

COM  1  Special  Assistant  to  the  Senior 

Pohcy  Advisor 
COM  16  Special  Assistant  to  the  General 

Counsel,  Office  of  the  General 

Counsel 
COM  19  Private  Chauffeur  to  the 

Secretary 
COM  48  Confidential  Assistant  to  the 

Under  Secretary  for  Travel  and 

Tourism 
COM  70  Director  of  Congressional 

Affairs  to  the  Assistant  Secretary  for 

Economic  Development,  Economic 

Development  Administration 
COM  74  Director,  Office  of  Public 

Affairs  to  the  Assistant  Secretary  for 

Economic  Development 
COM  100  Special  Assistant  to  the 

Director,  Minority  Business  ■• 

Development  Agency 
COM  152  Special  Assistant  to  the 

Assistant  Secretary  for  Legislative  and 

Intergovernmental  Affairs 
COM  162  Special  Assistant  to  the 

Assistant  Secretary  for  International 

Economic  Policy,  International  Trade 

Administration 


COM  181  Special  Assistant  to  the 

Assistant  Secretary  for 

Communications  and  Information 
COM  189  Special  Assistant  to  the 

Assistant  Secretary  for  National 

Communications  and  Information 

Administration 
COM  190  Director.  Office  of 

Congressional  Affairs  to  the  Assistant 

Secretary  for  Communication  and 

Information 
COM  194  Special  Assistant  to  the  Under 

Secretary,  National  Oceanic  and 

Atmospheric  Administration 
COM  204  Special  Assistant  to  the  Chief 

Scientist,  National  Oceanic  and 

Atmospheric  Administration 
COM  237  Special  Assistant  to  the  Under 

Secretary  for  International  Trade 
COM  258  Special  Assistant  to  the 

Deputy  Assistant  Secretary  for  Import 

Administration,  International  Trade 

Administration 
COM  259  Director  of  Congressional 

Affairs  to  the  Under  Secretary  for 

International  Trade,  International 

Trade  Administration 
COM  260  Confidential  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Intergovernmental  Affairs 
COM  262  Special  Assistant  to  the 

Assistant  Secretary  for  Trade 

Development,  International  Trade 

Administration 
COM  266  Special  Assistant  to  the 

Assistant  Secretary  for  Import 

Administration,  International  Trade 

Administration 
COM  268  Executive  Assistant  to  the 

Counsellor  and  Chief  of  Staff 
COM  274  Confidential  Assistant  to  the 

Director,  Office  of  Business  Liaison 
COM  275  Confidential  Assistant  to  the 

Director,  Office  of  Business  Liaison 
COM  284  Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Intergovernmental  Affairs 
COM  288  Confidential  Assistant  to  the 

Director,  Office  of  Business  Liaison 
COM  291  Special  Assistant  to  the  Press 

Secretary  and  Acting  Director,  Office 

of  Public  Affairs 
COM  294  Executive  Assistant  to  the 

Secretary  of  Commerce 
COM  298  Special  Assistant  to  the 

Assistant  Secretary  for 

Communications  and  Information, 

National  Telecommunications  and 

Information  Administration 
COM  303  Special  Assistant  to  the  Chief 

Financial  Officer  and  Assistant 

Secretary  for  Administration 
COM  306  Confidential  Assistant  to  the 

Assistant  Secretary  for  Legislative  and 

Intergovernmental  Affairs 
COM  308  Special  Assistant  to  the 

Assistant  Secretary  for  Trade 

Development 
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COM  312  S^ial  Assistant  to  the 
Director  General  of  the  U.S.  and 
Foreign  Conunercial  Service 
COM  314  SJpecial  Assistant  to  the 

Director,  Office  of  the  White  House 

Liaison 
COM  320  Confidential  Assistant  to  the 

Director,  Office  of  External  Affairs 
COM  321  Director,  Office  of  Public 

Affairs  to  the  Under  Secretary  for 

hitemational  Trade,  the  International 

Trade  Administratioji 
COM  326  Qinfidential  Assistant  to  the 

Assistant  Secretary  and  Director 

General,  VS.  and  Foreign  Conunercial 

Service 
COM  342  Cbnfidential  Assistant  to  the 

Director  of  White  House  Liaison 
COM  350  Deputy  Director,  Office  of 

Business  Liaison  to  the  Director, 

Office  of  Business  Liaison 
COM  352  Confidential  Assistant  to  the 

Deputy  Chief  of  Staff 
COM  365  Special  Assistant  to  the 

Director.  Minority  Business 

Development  Agency 
COM  370  Chief,  Legislative  and 

Intergovernmental  Affairs  to  the 

Assistant  Director  for  External  Affairs 
COM  374  Congressional  Liaison 

SpeciaUst  to  the  Congressional  Affairs 

Officer 
COM  385  Special  Assistant  to  the 

Director,  Bureau  of  Census 
COM  390  Confidential  Assistant  to  the 

Under  Secretary  for  Economic  Affairs/ 

Administfetor,  Economics  and 

Statistics  Administration 
COM  397  Congressional  Affairs  Officer 

to  the  Assistant  Director  for 

Communications,  Census  Bureau 
COM  398  Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Domestic  Operations 
COM  415  Congressional  Affairs 

Specialist  to  the  Director,  Office  of 

Legislative  Affairs,  National  Oceanic 

and  Atmospheric  Administration 
COM  416  Director,  Office  of  Consiuner 

Affairs  to  the  Secretary  of  Commerce 
COM  418  Confidential  Assistant  to  the 

Under  Secretary  for  Economic  Affairs 
COM  420  Special  Assistant  to  the 

Director  Qeneral  of  the  United  States 

and  Foreign  Commercial  Service, 

International  Trade  Administration 
COM  423  Director  of  Congressional 

Affairs  to  ^e  Assistant  Secretary  and 

Commissioner.  Patent  and  Trademark 

Office 
COM  427  Special  Assistant  to  the 

Deputy  Uider  Secretary  for  Export 

Adiaainistietion 
COM  428  Deputy  Director  to  the 

Director.  White  House  Liaison 
COM  432  Ccmfidential  Assistant  to  the 

Assistant  to  the  Deputy  Secretary 
COM  439  Special  Assistant  to  the 

General  Counsel 


COM  448  Confidential  Assistant  to  the 
Assistant  Secretary  for  International 
Economic  Policy,  International  Trade 
Administration 
COM  452  Confidential  Assistant  to  the 

Chief  of  Staff 
COM  466  Director  of  PubUc  Affairs  to 
the  Under  Secretary,  Technology 
Administration 
COM  468  Confidential  Assistant  to  the 
Under  Secretary  for  Export 
Administration,  Bureau  of  Export 
Administration 
COM  469  Deputy  Director,  Office  of 
White  House  Liaison  to  the  Director. 
Office  of  White  House  Liaison 
COM  477  Director  of  L^islative  and 
Intergovernmental  Amirs  to  the 
Deputy  Under  Secretary  for  Travel 
and  Tourism 
C(^f  480  Director  of  Congressiona] 
Affairs  to  the  Under  Seoetary  for 
Technology 
COM  481  Special  Assistant  to  the  Under 

Secretary  for  Technology 
COM  482  Director,  Executive  Secretariat 

to  the  Chief  of  Staff 
COM  485  Special  Assistant  to  the  Chief 

of  Staff 
COM  490  Deputy  Director  of  External 
Affairs  and  Director  of  Scheduling  to 
the  Director,  Office  of  External  Affairs 
COM  500  Special  Assistant  to  the  Under 
Secretary  for  Travel  and  Tourism, 
U.S.  Travel  and  Tourism 
COM  511  Confidential  Assistant  to  the 
Assistant  Secretary  for  Oceans  and 
Atmosphere,  National  Oceanic  and 
Atmospheric  Administration 
COM  519  Special  Assistant  to  the 
General  Council,  National  Oceanic 
and  Atmospheric  Administration 
COM  527  Executive  Assistant  to  the 

Secretary 
COM  528  Deputy  Director  of  ScheduUng 
to  the  Director  of  ScheduUng,  Office 
of  the  Secretary 
COM  530  Special  Assistant  to  the  Under 
Secretary  for  Technology,  Technology 
Administration 
COM  535  Congressional  Liaison 
Specialist  to  the  Director,  Office  of 
Congressional  Affoirs 
COM  536  Special  Assistant  to  the 
Assistant  Secretary  for  Legislative  and 
Intergovernmental  Affairs 
COM  538  Special  Assistant  and  Chief  of 

Protocol  to  the  Chief  of  Staff 
COM  539  Special  Assistant  to  the  Chief 

of  Staff 
COM  544  Special  Assistant  to  the  Under 
Secretary  for  International  Trade, 
International  Trade  Administration 
COM  548  Confidential  Assistant  to  the 
Assistant  Secretary  Legislative  and 
Interagency  Affairs 
COM  549  Special  Assistant  to  the 
Deputy  Under  Secretary  Economic 
Affain 


COM  550  Special  Assistant  to  the 
Assistant  Secretary,  Legislative  and 
Intergovernmental  Affairs 
COM  556  Confidential  Assistant  to  the 

Assistant  to  the  Deputy  Secretary 
COM  560  Senior  Policy  Advisor  to  the 
Assistant  to  the  Secretary  and 
Director,  Office  of  PoUcy  and  Strategic 
Planning 
COM  561  Confidential  Assistant  to  the 
Assistant  Secretary  and 
Commissioner,  Patent  and  Trademark 
Office 
COM  563  Deputy  Director  of  Scheduling 
to  the  Deputy  Director  of  External 
Affairs  and  Director  of  Scheduling 
COM  571  Special  Assistant  to  the 
Deputy  Assistant  Secretary  for  Service 
Industries  and  Finance 
COM  574  Confidential  Assistant  to  the 
Director,  Office  of  Business  Liaison 

COM  579  Director  of  Legislative, 
Intergovernmental  and  Public  Affairs 
to  the  Under  Secretary,  Bureau  of 
Export  Administration 

COM  585  Chief,  Intergovernmental 
Affaire  to  the  Director,  Office  of 
Sustainable  Development  and 
Intergovernmental  Affairs 

COM  586  Confidential  Assistant  to  the 
Assistant  to  the  Secretary  and 
Director.  Office  of  Policy  and  Strategic 
Planning 

COM  587  Confidential  Assistant  to  the 
Assistant  Secretary  for  Legislative  and 
Intergovernmental  Affairs 

COM  588  Congressional  Affairs 
Specialist  to  the  Director,  Office  of 
Legislative  Affairs,  National  Oceanic 
and  Atmospheric  Administration 

COM  588  Congressional  Affaire 
Specialist  to  the  Director,  Office  of 
Legislative  Affaire,  National  Oceanic 
and  Atmospheric  Administration 

COM  589  Special  Assistant  to  the 
Director,  Office  of  Public  and 
Constituent  Affaire,  National  Oceanic 
and  Atmospheric  Administration 

COM  592  Special  Assistant  to  the 
Deputy  Assistant  Secretary  for 
Technology  and  Aerospace  Industries, 
International  Trade  Achninistration 

COM  594  Deputy  Director  of  Advance  to 
the  Deputy  Director  of  External 
Affairs 

COM  595  Confidential  Assistant  to  the 
Director,  Office  Space  Commerce 

COM  595  Confidential  Assistant  to  the 
Director,  Office  Space  Commerce 

COM  597  News  Analyst  to  the  Director, 
Office  of  Public  Affaire 

COM  598  Special  Assistant  to  the 
Deputy  General  Counsel 

COM  599  Confidential  Assistant  to  the 
Director,  Office  of  Ocean  and  Coastal 
Resource  Management,  National 
Oceanic  and  Atmospheric 
Administration 

COM  601  Director,  Office  of  Public 
Affaire  to  the  Under  Secretary  for 
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Oceans  and  Atmosphere,  National 

Oceanic  and  Atmospheric 

Administration 
COM  604  Assistant  Director  for 

Conmunications  to  the  Director, 

Bureau  of  the  Census 
COM  607  Intergovernmental  Affaire 

Specialist  to  the  Chief 

Intergovernmental  A^airs,  Office  of 

Sustainable  Development  and 

Intergovernmental  Affairs  (NOAA) 
COM  608  ConHdential  Assistant  to  the 

Director  of  Public  Affairs 
COM  610  Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

International  Ecmiomic  Development 
COM  611  Special  Assistant  to  the 

Deputy  Under  Secretary  for  Policy 

Development,  International  Trade 

Administration 
COM  612  Special  Assistant  to  the 

Deputy  Assistant  Secretary  for  Service 

Industries  and  Finance,  International 

Trade  Administration 
COM  616  Confidential  Assistant  to  the 

Assistant  Secretary  for  Export 

Administration,  Bureau  of  Export 

Administration 
COM  617  Director,  Office  of  Energy, 

Infrastructiire  and  Machinery  to  the 

E)eputy  Assistant  Secretary  for  Basic 

Industries 
COM  618  Confidential  Assistant  to  the 

Director,  Secretariat  Staff,  Office  of 

the  Executive  Secretariat 
COM  620  Confidential  Assistant  to  the 

Director,  Office  of  Public  Affairs, 

International  Trade  Administration 
COM  622  Confidential  Assistant  to  the 

Assistant  Secretary  for  Economic 

Development  Administration 
COM  623  Confidential  Assistant  to  the 

Deputy  Under  Secretary  for 

International  Trade 
COM  625  Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Technology  Policy 
COM  627  Special  Assistant  for  Public 

Affairs  to  the  Under  Secretary  for 

Travel  and  Tourism 
COM  629  Deputy  Director  to  Director, 

the  Office  of  Public,  Congressional 

and  Intergovernmental  Affairs 
COM  630  Assistant  Director  for 

Operations  to  the  Director  for 

Strategic  Planning 
COM  631  Special  Advisor  to  the 

Director,  Oceanic  and  Atmospheric 

Administrator 
COM  632  Deputy  Assistant  Secretary  for 

Intergovernmental  Affairs  to  the 

Assistant  Secretary  for  Legislative  and 

Intergovernmental  Affairs 
COM  634  Confidential  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Administration 
COM  635  Special  Assistant  to  the 

Assistant  Secretary  and  Director 

General  of  the  U.S.  and  Foreign 

Commercial  Service 


COM  636  Director,  Office  of  Export 

Promotion  Coordination  to  the  Deputy 

Assistant  Secretary  for  Trade 

Development 
COM  640  Confidential  Assistant  to  the 

Director,  Office  of  Public, 

Congressional  and  Intergovernmental 

A^irs,  International  Trade 

Administration 
COM  641  Special  Assistant  to  the 

Director,  Office  of  External  Affairs 
COM  642  Confidential  Assistant  to  the 

Director,  Office  of  External  Affairs 
COM  643  Confidential  Assistant  to  the 

Assistant  Secretary  and  Commissioner 

of  Patents  and  Trademarks 
COM  644  Special  Assistant  to  the 

Director,  Office  of  Sustainable 

Development  and  Intergovermnental 

Affairs 
COM  645  Special  Assistant  to  the 

Director,  Legislative, 

Intergovernmental  and  Public  Affiairs 
COM  646  Confidential  Assistant  to  the 

Press  Secretary 
COM  647  Deputy  Press  Secretary  to  the 

Press  Secretary 
COM  648  Press  Secretary  to  the 

Secretary  of  Commerce 
COM  649  Confidential  Assistant  to  the 

Press  Secretary 
COM  650  Confidential  Assistant  to  the 

Press  Secretary 
COM  652  Confidential  Assistant  to  the 

Deputy  Director,  Office  of  Public 

Affairs 
COM  654  Confidential  Assistant  to  the 

Counselor  to  the  Department  of 

Commerce 
COM  655  Confidential  Assistant  to  the 

Assistant  Secretary  and  Director 

General  of  the  U.S.  and  Foreign 

Commercial  Service,  International 

Trade  Administration 
COM  657  Confidential  Assistant  to  the 

Director  of  Legislative, 

Intergovernmental  and  Public  Affairs 
COM  659  Director,  Office  of  White 

House  Liaison  to  the  Deputy  Chief  of 

Staff 
COM  660  Congressional  Liaison 

Sp>ecialist  to  the  Director  of 

Congressional  Affairs 
COM  662  Confidential  Assistant  to  the 

Deputy  Assistant  Secretary  for 

International  Economic  Development 
COM  663  Confidential  Assistant  to  the 

Assistant  Director  for  External  Affairs 
COM  664  Special  Assistant  to  the 

Deputy  Assistant  Secretary  for  U.S. 

and  Foreign  Commercial  Service 
COM  665  Director,  National  Information 

Infrastructujre  Initiatives  to  the 

Assistant  Secretary  for 

Communications  and  Information 
COM  666  Confidential  Assistant  to  the 

Director,  Office  of  Legislative  A^rs 
COM  667  Senior  Advisor  for  Policy  and 

Planning  to  the  Deputy  Assistant 


Secretary  for  International  Eoenoniic 
Development 

COM  668  Deputy  Assistant  Secretary  for 
Textiles,  Apparel  and  Consumer 
Goods  to  the  Assistant  Secretary  for 
Trade  Development 

COM  669  Confidential  Assistant  to  the 
Deputy  Assistant  Secretary  for 
Textiles,  Apparel  and  Consimier 
Goods 

COM  670  Director,  Office  of  Legislative 
Affairs  to  the  Assistant  Secretary  for 
Oceans  and  Atmosphere 

COM  671  Special  Assistant  to  the 
Assistant  to  the  Secretary  and 
Director,  Office  of  Policy  and  Strategic 
Planning 

COM  672  Speechwriter  to  the  Assistant 
to  the  Secretary  and  Director,  Office  of 
Policy  and  Strategic  Planning 

COM  673  Special  Assistant  to  we 
Deputy  Assistant  Secretary  for 
International  Economic  Developmeat 

COM  674  Speechwriter  to  the  Assistant 
to  the  Secretary  and  Director,  Office  of 
PoUcy  and  Strategic  Planning 

COM  675  Special  Assistant  to  the 
Deputy  Assistant  Secretary  for 
International  Economic  Development 

COM  676  Confidential  Assistant  to  the 
Deputy  Assistant  Secretary  for 
Environmental  Technologies  Exports 

COM  677  S{)ecial  Assistant  to  the 
Director  of  External  Affairs 

COM  678  Special  Assistant  to  the 
Deputy  Assistant  Secretary  for  Basic 
Industries 

COM  679  Confidential  Assistant  to  the 
Deputy  Press  Secretary 

COM  680  Deputy  Press  Secretary- 
Agency  Coordination  to  the  Director 
for  Communications  and  Press 
Secretary 

COM  681  Special  Assistant  to  the 
Assistant  Secretary  for  International 
Economic  PoUcy 

COM  682  Associate  Under  Secretary  for 
Economic  Affairs  to  the  Under 
Secretary  for  Economic  Affairs 

Section  213.3315    Department  of  Labor 

LAB  3  Special  Assistant  to  the  Secretary 
of  Labor 

LAB  17  Special  Assistant  to  the 
Assistant  Secretary  for  Congressional 
and  Intergovernmental  Affairs 

LAB  25  Associate  Director  to  the 
Assistant  Secretary  for  Congressional 
and  Intergovernmental  Affairs 

LAB  35  Special  Assistant  to  the  Director 
of  the  Women's  Bureau 

LAB  41  Chief  of  Staff  to  the  Assistant 
Secretary  for  Office  of  Congressional 
and  Intergovernmental  Affairs 

LAB  66  Executive  Assistant  to  the 
Deputy  Assistant  Secretary,  Office  of 
Federal  Contracts  Compliance 
Programs,  Employment  Standards 
Administration 
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LAB  76  Spec^  Assistant  to  the  Director 

of  the  Women's  Bureau 
LAB  79  Counselor  to  the  Assistant 

Secretary  for  Policy 
LAB  87  Staff  Assistant  to  the  Assistant 

Secretary  for  Employment  Standards. 

Employment  Standards 

Administration 
LAB  92  Special  Assistant  to  the 

Counselor  to  the  Secretary 
LAB  93  Staff  Assistant  to  the  Secretary 

of  Labor 
LAB  94  Deputy  Chief  of  Staff  to  the 

Chief  of  Staff 
LAB  96  Chief  of  Staff  to  the  Assistant 

Secretary  for  Employment  and 

Training 
LAB  99  Special  Assistant  to  the 

Assistant  Secretary  of  Labor 
LAB  101  Spedal  Assistant  to  the 

Administrator,  Wage  and  Hour 

Division,  Employment  Standards 

Administration 
LAB  103  Secrftary's  Representative, 

Boston,  MA.  to  the  Associate  Director, 

Intergovernmental  Affairs 
LAB  104  Secretary's  Representative 

New  York,  NY,  to  the  Associate 

Director,  hitergovemmental  Affairs 
LAB  105  Secretary's  Representative, 

Philadelphia,  PA.  to  the  Associate 

Director,  OfBce  of  Congressional  and 

Intergovernmental  Affairs 
LAB  106  Secretary's  Representative, 

Atlanta,  GA,  to  the  Director,  Office  of 

Intergovernmental  Affairs 
LAB  107  Secretary's  Representative, 

Chicago.  IL,  to  the  Associate  Director, 

Intergovernmental  Affairs 
LAB  109  Secretary's  Representative, 

Kansas  Qty.  MO,  to  the  Associate 

Director,  Intergovernmental  Affairs 
LAB  112  Secretary's  Representative, 

Seattle,  WA,  to  the  Director,  Office  of 

Intergovernmental  Affiairs 
LAB  123  Special  Assistant  to  the 

Assistant  Secretary,  Pension  and 

Welfare  Benefits  Administration 
LAB  129  Press  Secretary  to  the  Assistant 

Secretary,  Occupational  Safety  and 

Health  Administration 
LAB  130  Special  Assistant  to  the 

Executive  Secretary 
LAB  132  Associate  Director  for 

Congressional  Affairs  to  the  Assistant 

Secretary  for  Congressional  and 

Intergovwnmental  Affairs 
LAB  137  Special  Assistant  to  the 

Assistant  Secretary  for  Public  Af&irs 
LAB  137  Press  Secretary  to  the  Assistant 

Secretary  fot  Public  Affairs 
LAB  145  Intergovernmental  Officer  to 

the  Associate  Director 

Intergovernmental  Affairs 
LAB  151  Special  Assistant  to  the 

Director,  Women's  Bureau 
LAB  152  Spec»l  Assistant  to  the 

Director,  Women's  Bureau 
LAB  159  Special  Assistant  to  the  Deputy 

Under  Secretary  for  International 


Affairs,  Bureau  of  International  Labor 
Affiairs 
LAB  160  Director  of  Scheduling  and 

Advance  to  the  Chief  of  Staff 
LAB  161  Special  Assistant  to  the  Chief 

Economist 
LAB  163  Special  Assistant  to  the 
Assistant  Secretary,  Occupational 
Safety  and  Health  Administration 
LAB  168  Special  Assistant  to  the  Deputy 

Secretary 
LAB  169  Chief  of  Staff  to  the  Assistant 

Secretary  for  Policy 
LAB  171  Special  Assistant  to  the 

Secretary  of  Labor 
LAB  172  Special  Assistant  to  the  Deputy 

Secretary  of  Labor 
LAB  174  Special  Assistant  to  the 

Executive  Secretary 
LAB  177  Staff  Assistant  to  the  Chief  of 

Staff 
LAB  179  Special  Assistant  to  the 

Assistant  Secretary,  Employment 

Standards  Administration 
LAB  180  Associate  Director  to  the 

Assistant  Secretary  for  Congressional 

and  Intergovernmental  Afeirs 
LAB  189  Special  Assistant  to  the 

Assistant  Secretary,  Occupational 

Safety  and  Health  Administration 
LAB  190  Special  Assistant  to  the 

Assistant  Secretary  for  Policy 
LAB  191  Special  Assistant  to  the 

Assistant  Secretary  for  Policy 
LAB  196  Executive  Assistant  to  the 

Assistant  Secretary  for  Veterans' 

Employment  and  Training 
LAB  197  Legislative  Assistant  to  the 

Assistant  Secretary  for  Congressional 

and  Intergovernmental  Affairs 
LAB  199  Legislative  Assistant  to  the 

Assistant  Secretary  for  Congressional 

and  Intergovernmental  AfEairs 
LAB  204  Special  Assistant  to  the 

Assistant  Secretary  for  Veterans' 

Employment  and  Training 
LAB  208  Special  Assistant  to  the 

Assistant  Secretary  for  Congressional 

and  Intergovernmental  Affairs 
LAB  210  Speech  Writer  to  the  Assistant 

Secretary  for  Policy 
LAB  211  Special  Assistant  to  the 

Executive  Secretary 
LAB  212  Special  Assistant  to  the 

Assistant  Secretary  for  PoUct 
LAB  215  Special  Assistant  to  the 

Director  of  the  Women's  Bureau 
LAB  217  Associate  Director  to  the 

Assistant  Secretary  for  Congressional 

and  Intergovernmental  Affairs 
LAB  219  Special  Assistant  to  the 

Assistant  Secretary,  Office  of 

Congressional  and  Intergovernmental 

Affairs 
LAB  220  Chief  of  Staff  to  the  Assistant 

Secretary  for  Public  Affairs 
LAB  225  Special  Assistant  to  the 

Assistant  Secretary,  Pension  and 

Welfare  Benefits  Administration 


LAB  231  Staff  Assistant  to  the  Chief  of 

Staff 
LAB  234  Legislative  Officer  to  the 

Assistant  Secretary  for  Congressional 

and  Intergovernmental  Affairs 
LAB  237  L^islative  Officer  to  the 

Assistant  Secretary  for  Congressional 

and  Intergovernmental  AfEairs 
LAB  239  Special  Assistant  to  the  Chief 

of  Staff 
LAB  241  Special  Assistant  to  the 

Assistant  Secretary  for  Public  Affairs 
LAB  252  Director  of  Special  Projects  to 

the  Assistant  Secretary  for  Public 

Affairs 
LAB  253  Staff  Assistant  to  the  Chief  of 

Staff 
LAB  255  Special  Assistant  to  the 

Assistant  Secretary  for  Public  AfEairs 
LAB  259  Special  Assistant  to  the 

Assistant  Secretary  for  Policy 
LAB  260  Special  Assistant  to  the  Chief 

of  Staff 
LAB  263  Special  Assistant  to  the 

Administrator,  Wage  and  Hour 

Division 
LAB  266  Staff  Assistant  to  the  Deputy 

Under  Secretary  for  International 

Labor  Affairs 
LAB  269  Intergovernmental  Assistant  to 

the  Assistant  Secretary  for 

Congressional  and  Intergovernmental 

Affairs 
LAB  272  Special  Assistant  to  the 

Assistant  Secretary  for  Mine  Safety 

and  Health 
LAB  273  Chief  of  Staff  to  the  Assistant 

Secretary  for  Administration  and 

Management 
LAB  276  Advisor  to  the  Assistant 

Secretary,  Mine  Safety  and  Health 
LAB  277  Special  Assistant  to  the 

Assistant  Secretary  for  Administration 

Managment 
LAB  278  Special  Assistant  to  the 

Assistant  Secretary  for  Administration 

and  Management 

Section  21 3.331 6    Department  of 
Heahh  and  Human  Services 

HHS  14  Special  Assistant  to  the 

Executive  Secretary  —     j  - 

HHS  17  Director.  Office  of  Scheduling 

to  the  Chief  of  Staff.  Office  of  the 

Secretary 
HHS  31  Special  Assistant  to  the 

Secretary  of  Health  and  Human 

Services 
HHS  127  Special  Assistant  to  the 

Director,  Office  for  Civil  Rights 
HHS  187  Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Legislation  (Health) 
HHS  230  Attorney  Advisor  (Special 

Assistant)  to  the  General  Counsel 
HHS  276  Special  Assistant  for  Liaison  to 

the  Associate  Commissioner  for 

Legislative  Affairs 
HHS  315  Special  Assistant  to  the 

Director  of  Intergovernmental  Affairs 


Federal  Regigter  /  Vol  61,  No.  173  /  Thursday,  September  5,  1996  /  Notices 46861 


HHS  331  Special  Assistant  to  the 

Administrator,  Health  Care  Financing 

Admiyistration 
HHS  336  Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Legislation  (Human  Services) 
HHS  340  Executive  Assistant  to  the 

Assistant  Secretary  for  Legislation 
HHS  344  Congressional  Liaison 

Specialist  to  the  Deputy  Assistant  for 

Legislation  (CcHi^ressional  Liaison) 
HHS  346  Congressional  Liaison 

^peciaUst  to  the  Deputy  Assistant 

Secretary  for  Legislation 

(Congressional  Liaison) 
HHS  359  Congressional  Liaison 
.  Specialist  to  the  Deputy  Assistant 

Secretary  for  Legislation 

-(Congressional  Liaison) 
HHS  361  Congressional  Liaison 

Specialist  to  the  Deputy  Assistant 

Secretary  for  Legislation 

(Congressional  Liaison) 
mis  368  Director.  Office  of  Media 

Relations  to  the  Associate 

Administrator  for  External  Affoirs 
HHS  370  ConHdential  Assistant  to  the 

Associate  Administrator  for  External 

Affairs 
HHS  373  Confidential  Assistant  to  the 

Executive  Secretary 
HHS  374  Confidential  Assistant  to  the 

Executive  Secretary 
HHS  395  Special  Assistant  to  the 

Director,  Office  of  Commimity 

Services,  Administration  for  Children 

and  Families. 
HHS  415  Special  Assistant  to  the 

Secretary,  Department  of  Health  and 

Human  Services 
HHS  427  Executive  Director,  President's 

Committee  cm  Mental  Retardation  to 

the  Assistant  Secretary  for  the 

Administration  for  Children  and 

FamiUes 
HHS  457  Special  Assistant  to  the 

Deputy  Secretary 
HHS  487  Confidmtial  Assistant  to  the 

Administrator,  Health  Care  Financing 

Administration 
HHS  500  Director,  Office  of  Professional 

Relations  to  the  Associate 

Administrator  for  External  Affairs, 

Health  Care  Financing  Administration 
HHS  510  Deputy  Director,  Office  of 

Professional  Relations  to  the  Director, 

Office  of  Professional  Relations, 

Health  Care  Financing  Administration 
HHS  512  Special  Assistant  to  the 

Assistant  Secretary  for  Children  and 

Families 
HHS  529  Confidential  Assistant 

(Scheduling)  to  the  Director  of 

Scheduling 
HHS  539  Special  Assistant  to  the 

General  Counsel 
HHS  549  Speechwriter  to  the  Director  of 

Speech  writing,  Office  of  the  Deputy 

Assistant  Secretary  for  Pubhc  Affairs 

(Media) 


HHS  553  Director  of  Communications  to 

the  Deputy  Assistant  Secretary  for 

PubUc  A^rs  (Policy  and  Strategy) 
HHS  556  Director  of  Speechwriting  to 

the  Deputy  Assistant  Secretary  for 

PubUc  Afrairs  (Media) 
HHS  558  Confidential  Assistant  to  the 

Assistant  Secretary  for  PubUc  Affairs 
HHS  585  Special  Assistant 

(Speechwriter)  to  the  Director  of 

Speechwriting 
HHS  588  Director,  Division  of 

Intergovernmental  Affairs  to  the 

Director,  Office  of  Public  Affairs 
HHS  589  Speechwriter  to  the  Director  of 

Speechwriting 
HHS  590  Confidential  Assistant 

(Advance)  to  the  Director  of 

Scheduling  and  Advance 
HHS  594  Confidential  Assistant 

(Advance)  to  the  Director  of 

Scheduling 
HHS  609  ^}ecial  Initiatives  Coordinator 

to  the  Assistant  Secretary  fOT  PubUc 

Affairs 
HHS  610  Executive  Assistant  to  the 

Deputy  Assistant  Secretary  for  Aging 

(Operations) 
HHS  613  Executive  Assistant  to  the 

Assistant  Secretary  for  Planning  and 

Evaluation 
HHS  614  Confidential  Assistant  to  the 

Assistant  Secretary  for  Aging 
HHS  615  Special  Assistant  to  3ie 

Director  of  Communications, 

Communications  Services  Division 
HHS  617  Confidential  Assistant  to  the 

Special  Assistant  to  the  Secretary  of 

Health  and  Human  Services 
HHS  622  Special  Assistant  to  the 

Director,  Office  of  Professional 

Relations 
HHS  624  Special  Assistant  to  the 

Commissioner,  Administration  for 

Children  and  FamiUes 
HHS  628  Special  Assistant  to  the 

Administrator,  Substance  Abuse  and 

Mental  Health  Services 

Administration 
HHS  633  Special  Assistant  to  the 

Director,  Office  of  Community 

Services,  Administration  for  Children 

and  FamiUes 
HHS  634  Special  Assistant  to  the 

Deputy  Director,  Office  of  Child 

Support  Enforcement 
HHS  636  Senior  Advisor  to  the  Director, 

Indian  Health  Service 
HHS  637  Special  Assistant  for 

Legislative  Affairs  to  the  Director, 

U.S.  Office  of  Consimier  Affairs 
HHS  639  Special  Assistant  to  the 

Deputy  Assistant  Secretary  for  PoUcy 

and  External  Affairs 
HHS  642  Special  Assistant  to  the 

Director,  Office  of  Community 

Services 
HHS  643  Executive  Assistant  for 

Legislative  Projects  to  the  Assistant 

Secretary  for  Health 


HHS  644  White  House  Liaison  to  the 

Chief  of  SUff 
HHS  645  Strategic  Planning  and  Policy 

Coordinator  to  the  Deputy  Assistant 

Secretary  for  PubUc  AfEairs  (PoUcy 

and  Strategy) 
HHS  646  Deputy  Chief  of  Staff  to  the 

Chief  of  Staff 
HHS  647  Deputy  Assistant  Secretary  for 

Legislative  (Congressional  Liaison)  to 

the  Assistant  Secretary  for  Legislation 
HHS  648  Director,  Secretarial  Briefing 

and  Policy  Coordinator  to  the 

Executive  Secretary 
HHS  650  Qmfidential  Advisor  to  the 

Associate  Commissioner,  Child  Care 

Bureau 

Section  213.331 7    Department  of 
Education 

EDU  1  Special  Assistant  to  the 

Secretary's  Regional  Representative, 

Region  IX 
EDU  2  Confidential  Assistant  to  the 

Director,  Scheduling  and  Briefing 
EDU  3  Confidential  A^istant  to  the 

Assistant  Secretary,  Office  of  Human 

Resources  and  Administration 
EDU  4  Deputy  Secretary's  Regicmal 

Representative,  to  the  Secretary's 

Regional  Representative,  Region  IV 

(Atlanta,  GA) 
EDU  5  Confidential  Assistant  to  the 

Director,  Scheduling  and  Briefing 

Staff 
EDU  6  Confidential  Assistant  to  the 

Special  Advisor  to  the  Secretary 
EDU  7  Special  Assistant  to  the  Assistant 

Secretary,  Office  of  Postsecondary 

Education 
EDU  8  Special  Assistant  to  the  Director. 

Office  of  Public  Affairs 
EDU  9  Special  Assistant  to  the  Director, 
•    Office  of  PubUc  Affairs 
EDU  12  Confidential  Assistant  to  the 

Chief  of  Staff 
EDU  12  Special  Assistant  to  the 

Director,  Office  of  Educational 

Technology 
EDU  14  Special  Assistant  to  the 

Assistant  Secretary  (Office  of 

Elementary  and  Secondary  Education) 
EDU  16  Special  Assistant  to  the 

Assistant  Secretary, 

Intergovernmental  and  Interagency 

Affairs 
EDU  IB  Special  Assistant  to  the 

Assistant  Secretary,  Office  of 

Elementary  and  Secondary  Education 
EDU  19  Special  Assistant  to  the 

Secretary  of  Education 
EDU  20  Steward  to  the  Chief  of  Staff 
EDU  24  Confidential  Assistant  to  the 

Director,  Regional  Services  Team 
EDU  25  Confidential  Assistant  to  the 

Director,  Scheduling  and  Briefing 

Staff 
EDU  27  Confidential  Assistant  to  the 

Assistant  Secretary,  Office  of  Qvil 

Rights 
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EDU  29  Special  Assistant  to  the 

Assistant  Secretary,  Office  of 

Postsecocdary  Education 
EDU  30  DisBctor,  Scheduling  and 

Briefing  Staff  to  the  Chief  of  Staff. 

Office  of  the  Secretary 
EDU  31  Sp^al  Assistant  to  the 

Secretary  of  Education 
EDU  33  Special  Assistant  to  the  Chief  of 

Staff 
EDU  34  Special  Assistant  to  the 

Commis^oner,  Rehabihtation  Service 

Administration 
EDU  35  Special  Assistant  to  the 

Secretary's  Regional  Representative, 

Region! 
EDU  36  Special  Assistant  to  the 

Assistant  Secretary,  Office  of 

Elementqry  and  Secondary  Education 
EDU  39  Special  Assistant  to  the  Deputy 

Secretary 
EDU  43  Cotfidential  Assistant  to  the 

Director,  Office  of  Bilingual  Education 

and  Minority  Languages  Affairs 
EDU  44  Special  Assistant  to  the 

Assistant  Secretary,  Office  of 

Ediicational  Research  and 

Improvement 
EDU  46  Special  Assistant  to  the 

Assistant  Secretary,  Office  of 

Intei^overnmental  and  Interagency 

Affairs 
EDU  48  Special  Assistant/Chief  of  Staff 

to  the  Assistant  Secretary,  Office  of 

Elementary  and  Secondary  Education 
EDU  49  Confidential  Assistant  to  the 

Director,  Scheduling  and  Briefing 

Staff 
EDU  50  Special  Assistant  to  the 

Director,  Office  of  Public  Affiairs 
EDU  53  Special  Assistant  to  the  Under 

Secretary 
EDU  55  Sp^al  Assistant  (Special 

Advisor.  HBCU)  to  the  Director. 

Historically  Black  Colleges  and 

Universities  Staff 
EDU  57  Special  Assistant  to  the 

Director,  Office  of  Bilingual  Education 

and  Minority  Languages  Affairs 
EDU  58  Coafidential  Assistant  to  the 

Director,  Executive  Secretariat 
EDU  62  Special  Assistant  to  the 

Assistant  Secretary,  Office  of 

Elementary  and  Secondary  Education 
EDU  66  Special  Assistant  to  the 

Assistant  Secretary,  Office  of  Special 

Education  and  Rehabilitative  Services 
EDU  67  Special  Assistant  to  the 

Secretary  of  Education 
EDU  70  Confidential  Assistant  to  the 

Assistant  Secretary,  Office  of 

Intergovernmental  and  Interagency 

Affairs 
EDU  71  Executive  Assistant  to  the 

Deputy  Sicretary  of  Education 
EDU  73  Confidential  Assistant  to  the 

Senior  Advisor  on  Education  Refonn 
EDU  74  Chief  of  Staff  to  the  Deputy 

Secretary 


EDU  75  Confidential  Assistant  to  the 
Secretary's  Regional  Representative, 
Region  DC 

EDU  76  Special  Assistant  to  the  Chief  of 
Staff 

EDU  78  Special  Assistant  to  the 
Assistant  Secretary,  Office  of 
Elementary  and  Secondary  Education 

EDU  79  Special  Assistant  to  the 
Director,  Office  of  Public  Af&irs 

EDU  81  Special  Assistant  to  the 
Secretary  of  Education 

EDU  84  Special  Assistant  to  the  Chief  of 
Staff 

EDU  85  Special  Assistant  to  the  Deputy  ' 
Assistant  Secretary,  Office  of  Student 
Financial  Assistance  Programs 

EDU  87  Special  Assistant  to  the 
Director.  Office  of  Special  Education 
Programs 

EDU  94  Special  Assistant  to  the 
Assistant  Secretary,  Office  of 
Vocational  and  Adult  Education 

EDU  95  Special  Assistant  to  the 
Assistant  Secretary,  Office  for  Qvil 
Rights 

EDU  98  Special  Assistant  to  the 
Assistant  Secretary  for  Special 
Education  and  Rehabihtation  Services 

EDU  99  Executive  Assistant  for  Policy 
and  Operations  to  the  Assistant 
Secretary,  Office  of  Qvil  Rishts 

EDU  101  Deputy  Secretary's  Regional 
Representative  to  the  Secretary's 
Regional  Representative,  Region  I. 
Boston,  MA 

EDU  103  Secretary's  Regional 
Representative,  Region  Vm-Denver. 
CO,  to  the  Assistant  Secretary  for 
Intergovernmental  and  Interagency 
Affairs 

EDU  104  Special  Assistant  to  the 
Assistant  Secretary,  Office  of  Special 
Education  and  RehabiUtative  Services 

EDU  106  Special  Assistant  to  the 
Assistant  Secretary,  Office  of  Himian 
Resources  Division 

EDU  107  Secretary's  Regional 
Representative,  Region  V,  Chicago,  IL, 
to  the  Director,  State,  Local  and 
Regional  Services  Staff,  Office  of 
Intergovernmental  and  Interagency 
Affairs 

EDU  108  Special  Assistant  to  the 
Director,  Office  of  PubUc  Affairs 

EDU  109  Secretary's  Regional 
Representative,  Region  VII,  Kansas 
City,  MO,  to  the  Director,  of  the  State, 
Local  and  Regional  Services  Staff, 
Office  of  Intergovernmental  and 
Interagency  A  flairs 

EDU  110  Seoetary's  Regional 
Representative-Region  II-New  York, 
NY,  to  the  Director  of  State,  Local  and 
Regional  Services  Staff 

EDU  111  Director,  White  House 
Initiatives  on  Hispanic  Education  to 
the  Assistant  Secretary  for 
Intergovernmental  and  Interagency 
Affairs 


EDU  113  Special  Assistant  to  the  Chief 

of  Staff.  Office  of  the  Deputy  Secretary 
EDU  114  Special  Assistant  to  the 

Assistant  Secretary,  Office  of 

Elementary  and  Secondary  Education 
EDU  115  Special  Assistant  to  the  Senior 

Advisor  on  Education 
EDU  117  Director,  Historically  Black 

Colleges  to  the  Assistant  Secretary. 

Postsecondary  Education 
EDU  119  Secretary's  Regional 

Representative  to  the  Assistant 

Secretary  for  Intergovernmental  and 

Interagency  Affairs 
EDU  120  Director.  Congressional  Affairs 

Staff  to  the  Assistant  Secretary  for 

Legislation  and  Congressional  Affairs 
EDU  122  Deputy  Secretary's  Regional 

Representative  Region  VI,  Dallas, 

Texas  to  the  Secre^fary's  Regional 

Representative 
EDU  123  Secretary's  Regional 

Representatives  Region  VI-Dallas,  TX. 

to  the  Assistant  Seoetary  for 

Intergovernmental  and  Interagency 

AfEairs 
EDU  124  Executive  Assistant  to  the 

Assistant  Secretary,  Office  of 

Vocational  and  Adult  Education 
EDU  125  Deputy  Director  to  the 

Director,  Office  of  Bihngual  Education 

and  Minority  Languages  Affiairs 
EDU  127  Secretary's  Regional 

Representative  Region  I-Boston,  MA, 

to  the  Assistant  Secretary  for 

Intergovernmental  and  Interagency 

Affairs 
EDU  129  Special  Assistant  to  the 

Assistant  Secretary  for  Vocational  and 

Adult  Education 
EDU  131  Secretary's  Regional 

Representative.  Region  IX,  San 

Francisco,  CA.  to  the  Director,  State, 

Local  and  Regional  Services  Staff, 

Office  of  Intei^ovemmental  and 

Interagency  Affairs 
EDU  132  Confidential  Assistant  to  the 

Director,  Educational  Technology 
EDU  134  Confidential  Assistant  to  the 

Assistant  Secretary,  Office  of 

Legislative  and  Congressional  Affairs 
EDU  136  Confidential  Assistant  to  the 

Assistant  Secretary, 

Intergovernmental  and  Interagency 

AfEairs 
EDU  138  Special  Assistant  to  the  Under 

Secretary 
EDU  139  Confidential  Assistant  to  the 

General  Counsel 
EDU  140  Liaison  for  Community  and 

Jimior  Colleges  to  the  Assistant 

Secretary  for  Vocational  and  Adult 

Education 
EDU  141  Special  Assistant  to  the 

Assistant  Secretary,  Office  of  Qvil 

Rights 
EDU  142  Special  Assistant  to  the 

Director.  Office  of  I*ublic  AfEairs 
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EDU  144  Director,  Intradepartmental 

Services  to  the  Director,  Federal 

Interagency  and  Internal  Services 
EDU  145  Special  Assistant  to  the  Under 

Secretary 
EDU  156  Special  Assistant  to  the 

Director,  Historically  Black  Colleges 

and  Universities 
EDU  157  Special  Assistant  to  the 

Assistant  Secretary,  Office  of 

Postsecondary  Education 
EDU  159  Confidential  Assistant  to  the 

Deputy  Assistant  Secretary,  Student 

Financial  Assistance  Programs,  Office 

of  Postsecondary  Education. 
EDU  161  Confidential  Assistant  to  the 

Counselor  to  the  Secretary 
EDU  164  Special  Assistant  to  the  Chief 

of  Staff 
EDU  169  Special  Assistant  to  the 

Director,  Conuntmity  Development 

Field  Services  Staff,  Community 

Reform  Initiatives  Services 
EDU  174  Confidential  Assistant  to  the 

Chief  of  Staff,  Office  of  the  Deputy 

Secretary 
EDU  175  Confidential  Assistant  to  the 

Special  Assistant,  Office  of  the 

Secretary 
EDU  175  Confidential  Assistant  to  the 

Special  Assistant,  Office  of  the 

Secretary 
EDU  177  Special  Assistant  to  the 

Assistant  Secretary  for 

Intergovernmental  and  Interagency 

Affairs 
EDU  180  Special  Assistant  to  the 

Director  of  Scheduling  and  Briefing 

Staff 
EDU  184  Confidential  Assistant  to  the 

Assistant  Secretary,  Office  of 

Legislation  and  Congressional  Affairs 
EDU  186  Confidential  Assistant  to  the 

Director  Scheduling  and  Briefing 
EDU  191  Confidential  Assistant  to  the 

Director,  Scheduling  and  Briefing 

Staff 
EDU  202  Confidential  Assistant  to  the 

Director,  Commimity  Reform 

Initiatives  Services 
EDU  227  Confidential  Assistant  to  the 

Chief  of  Staff.  Office  of  the  Secretary 
EDU  227  Confidential  Assistant  to  the 

Special  Advisor  to  the  Secretary 
EDU  273  Special  Assistant  to  the 

Assistant  Secretary,  Office  of 

Postsecondary  Education 
EDU  282  Confidential  Assistant  to  the  ^ 

Director,  Scheduling  and  Briefing 

Staff 
EDU  299  Confidential  Assistant  to  the 

Special  Assistant 
EDU  340  Deputy  Secretary's  Regional 

Representative,  Region  0,  New  York, 

NY,  to  the  Secretary's  Regional 

Representative 
EDU  347  Secretary's  Regional 

Representative,  Region  X,  Seattle, 

WA,  to  the  Director  of  the  State,  Local 


and  Regional  Services  Staff.  Office  of 

Intergovernmental  and  Interagency . 

AChirs 
EDU  356  D^uty  Director,  Office  of 

Public  Affidrs  to  the  Director  Office  of 

Public  Affairs 
EDU  404  Secretary's  Regional 

Representative,  Region  IV.  Atlanta. 

GA.  to  the  Director,  State,  Local  and 

Regional  Services  Staff,  Office  of 

Intergovernmental  and  Interagency 

Affairs 
EDU  427  Confidential  Assistant  to  the 

Assistant  Secretary  for  Legislation  and 

Congressional  Affairs 
EDU  428  Confidential  Assistant  to  the 

Director  of  Scheduling  and  Briefing 

Staff 
EDU  432  Special  Assistant  to  the 

Director.  Community  Development 

Field  Services  Staff,  Community 

Reform  Initiatives  Services 
EDU  433  Confidential  Assistant  to  the 

Director.  Constituent  Relations  Staff 
EDU  437  Special  Assistant  to  the 

Deputy  Secretary 
EDU  438  Confidential  Assistant  to  the 

Assistant  Secretary.  Office  for  Qvil 

Rights    . 
EDU  439  Special  Assistant  to  the 

Deputy  Chief  of  Staff 

Section  213.3318    Environmental 
Protection  Agency 

EPA  155  Congressional  Liaison 

Specialist  to  the  Associate 

Administrator 
EPA  160  Director.  Congressional  Liaison 

Division  to  the  Associate 

Administrator  for  Congressional  and 

Legislative  Affairs 
EPA  163  Communications  Specialist  to 

the  Associate  Administrator  for 

Communications.  Education  and 

PubUc  Affairs 
EPA  167  Director.  Public  Liaison 

Division  to  the  Associate 

Administrator  for  Communications. 

Education  and  PubUc  Affiairs 
EPA  168  Program  Advisor  to  the 

Assistant  Administrator.  Office  of  Air 

and  Radiation 
EPA  170  Staff  Assistant  (Management) 

to  the  Assistant  Administrator  for 

Office  of  PoUcy.  Planning  and 

Evaluation 
EPA  171  Congressional  Liaison 

Specialist  to  the  Director. 

Congressional  Liaison  Division 
EPA  172  Special  Assistant  to  the 

Assistant  Administrator,  Office  of 

Solid  Waste  and  Emergency  Response 
EPA  175  Director,  Office  of  the 

Executive  Secretariat  to  the  Chief  of 

Staff,  Office  of  the  Administrator 
EPA  176  Staff  Assistant  to  the  Deputy 

Associate  Administrator,  Office  of 

Communications 


EPA  177  Senior  Policy  Advisor  to  the 

Assistant  Administrator,  Office  of  Air 

and  Radiation 
EPA  179  Advanced  Program  Advisor  to 

the  Assistant  Administrator  for 

Enforcement 
EPA  180  Special  Assistant  to  the 

Associate  Administrator  for  Regional 

Operations  and  State/Local  Relations 
EPA  182  Legal  Advisor  to  the  Assistant 

Administrator  for  Prevention, 

Pesticides  and  Toxic  Substances 
EPA  183  Confidential  Assistant  to  the 

Chief  of  Staff 
EPA  184  Chief,  PoUcy  Counsel  to  the 

Assistant  Administrator.  Office  of 

Water 
EPA  187  Counsel  to  the  Assistant 

Administrator  for  Air  and  Radiaticm 
EPA  188  Legislative  Coordinator  to  the 

Assistant  Administrator,  Office  of 

Solid  Waste  and  Emergency  Response 
EPA  190  Special  Assistant  to  the 

General  Counsel 
EPA  192  Director,  State/Local  Relations 

Division  to  the  Associate 

Administrator,  for  Regional 

Operations  and  State/Local  Relations 
EPA  193  Executive  Assistant  to  the 

Assistant  Administrator  for 

Prevention.  Pesticides  and  Toxic 

Substances 
EPA  194  Special  Assistant  to  the 

Associate  Administrator  for 

Communications.  Education,  and 

Public  Affairs 
EPA  197  Confidential  Assistant  to  the 

Chief  of  Staff 
EPA  198  Assistant  to  the  Deputy 

Administrator  for  External  A^rs 
EPA  199  Policy  Advisor  to  the  Assistant 

Administrator  for  Air  and  Radiation 
EPA  200  Senior  Policy  Advisor  to  the 

Director.  Common  Sense  Initiative 

Program  Staff 

Section  213.3322    Surface 
Transportation  Board  (DOT) 

STB  1  Confidential  Assistant  to  the 

Chairman 
STB  2  Congressional  Affairs  Advisor  to 

the  Chairman 
STB  3  Staff  Advisor  (Management)  to  a 

Commissioner 

Section  213.3323    Federal 
Communications  Commission 

FCC  11  Chief.  Office  of  Public  Affairs  to 

the  Chairman. 
FCC  23  Special  Assistant  to  the  Director, 

Office  of  Legislative  Affairs 
FCC  24  Special  Assistant  to  the  Chief. 

International  Bureau 
FCC  25  Special  Assistant  to  the  Deputy 

Chief.  Cable  Service  Bureau 
FCC  26  Special  Assistant  (Public 

Af&irs)  to  the  Chief,  Cable  Services 

Bureau 
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Section  213.3323    Overseas  Private 
Investmeat  Corporation 

OPIC  14  Spedai  Assistant  to  the  Senior 
Vice  Prfsident  for  Policy  and 
Investment  Develc^ment 

Section  2i3.3325    United  States  Tax 
Court       ' 

TOOUS  40  Secretary  and  Confidential 

Assistant  to  a  Ju(^ 
TCOUS  41  Secretary  and  Confidential 

Assistant  to  a  Judge 
TCOUS  42  Secretary  and  Confidential 

Assistaat  to  a  Judge 
TCOUS  44  Secretary  and  Confidential 

Assistaat  to  a  Judge 
TCOUS  4$  Secretary  and  Confidential 

Assistaat  to  a  Judge 
TCOUS  4$  Secretary  and  Confidential 

Assistaat  to  a  Judge 
TCOUS  47  Secretary  and  Confidential 

Assistant  to  a  Judge 
TCOUS  49  Secretary  and  Confidential 

Assistant  to  a  Judge 
TCOUS  49  Secretary  and  Confidential 

Assistant  to  a  Judge 
TCOUS  50  Secretary  and  Confidential 

Assistant  to  a  Judge 
TCOUS  51  Secretary  and  Confidential 

Assistant  to  a  Judge 
TCOUS  sa  Secretary  and  Confidential 

Assistant  to  a  Judge 
TCOUS  53  Secretary  and  Confidential 

Assistant  to  a  Judge 
TCOUS  54  Secretary  and  Confidential 

Assistant  to  a  Judge 
TCOUS  59  Secretary  and  Confidential 

Assistant  to  a  Judge 
TCOUS  sq  Secretary  and  Confidential 

Assistant  to  a  Judge 
TCOUS  57  Secretary  and  Confidential 

Assistant  to  a  Judge 
TCOUS  58  Secretary  and  Confidential 

Assistant  to  a  Judge 
TOOUS  59  Secretary  and  Confidential 

Assistant  to  a  Judge 
TCOUS  60  Secretary  and  Confidential 

Assistant  to  a  Judge 
TCOUS  61  Secretary  and  Confidential 

Assistant  to  a  Judge 
TOOUS  62  Secretary  and  Confidmtial 

Assistant  to  a  Judge 
TCOUS  63  Secretary  and  Confidential 

Assistant  to  a  Judge 
TCOUS  64  Secretary  and  Confidential 

Assistant  to  a  Judge 
TCOUS  65  Secretary  and  Confidential 

Assistant  to  a  Judge 
TCOUS  66  Trial  Qerk  to  a  Judge 
TCOUS  67  Trial  Qerk  to  a  Judge 
TCOUS  68  Trial  CleA  to  a  Judge 
TCOUS  69  Trial  Qerk  to  a  Judge 
TCOUS  7Q  Trial  Qerk  to  a  Judge 
TCOUS  71  Trial  Qerk  to  a  Judge 
TCOUS  7Z  Trial  Clerk  to  a  Judge 
TCOUS  74  Trial  Qerk  to  a  Judge 
TCOUS  75  Trial  Qerk  to  a  Judge 
TCOUS  77  Trial  Qerk  to  a  Judge 


TOOUS  78  Trial  Cleric  to  a  Judge 
TCOUS  79  Trial  Qerk  to  a  Jud^e 
TCOUS  80  Secretary  and  Confidential 

Assistant  to  a  Judge 
TCOUS  81  Secretary  and  Confidential 

Assistant  to  a  Judge 
TOOUS  82  Secretary  and  Ccmfidential 

Assistant  to  a  Judge 


Section  213.3327 
Veterans  Affmrs 


Department  of 


VA  72  Special  Assistant  to  the  Assistant 

Secretary  for  Congressional  Affairs 
VA  73  Special  Assistant  to  the  Secretary 
VA  74  Special  Assistant  to  the  Secretary 
VA  77  Special  Assistant  to  the  Director, 

National  Cemetery  System 
VA  78  Special  Assistant  to  the  Assistant 

Secretary  for  Finance  and  Information 

Resources  Management 
VA  79  Special  Assistant  to  the  Assistant 

Secretary  for  Human  Resources  and 

Administraticm 
VA  80  Special  Assistant  to  the  Deputy 

Secretary 
VA  81  Special  Assistant  to  the  Assistant 

Secretary  for  Public  and 

Intergovernmental  Affairs 
VA  82  Special  Assistant  to  the  Assistant 

Secretary  for  Public  and 

Intergovernmental  Affairs 
VA  83  Special  Assistant  to  the  Assistant 

Secretary  for  Policy  and  Planning 
VA  84  Special  Assistant  to  the  Assistant 

Secretary  for  Congressional  Afiiairs 
VA  86  Executive  A^stant  to  the 

Secretary 
VA  87  Special  Assistant  to  the  Secretary 

Section  213.3328    United  States 
Information  Agency 

USIA 12  Special  Assistant  to  the 
Director,  Office  of  Congressional  and 
Intergovernmental  Affairs 

USIA  14  Program  Officer  to  the 
Associate  Director,  Bureau  of 
Information 

USIA  22  Supervisory  Public  Affairs 
Specialist  (New  York,  N.Y.)  to  the 
Associate  Director  Bureau  of 
Information,  Foreign  Press  Center 

USIA  37  Special  Assistant  to  the 
Director,  Office  of  Citizen  Exchanges, 
Bureau  of  Educational  and  Cultural 
Afiiairs 

USIA  54  Special  Assistant  to  the 
Director,  Office  of  Citizen  Exchanges 

USIA  67  Chief.  Voluntary  Visiters 
Division  to  the  Director,  Office  of 
International  Visitors,  Bureau  of 
Educational  and  Cultiiral  Affairs 

USIA  89  Staff  Director,  Advisory  Board 
for  Cuba  Broadcasting  to  the 
Chairman  of  the  Advisory  Board 

USIA  93  Program  Officer  to  the  Deputy 
Director,  Office  of  European  and  New 
Independent  States  Affairs 

USIA  99  White  House  Liaison  to  the 
Chief  of  Staff,  Office  of  the  Director 


USIA  101  Public  Affairs  Specialist  to 

the  Director,  New  York  Foreign  Press 

Center,  New  York,  NY 
USIA  112  Special  Assistant  to  the 

Associate  Director,  Office  of  Program 

Coordination  and  Development, 

Bureau  of  Policy  and  Progrffins 
USIA  116  Special  Projects  Officer  to  the 

Director,  Office  of  Citizen  Exchanges 
USIA  118  Senior  Assistant  to  the 

Director, 
USIA  124  Special  Assistant  to  the 

Associate  Director  for  Programs, 

Bureau  of  Information 
USIA  125  Special  Assistant  to  the 

Director,  Office  of  Academic  Affairs, 

Bureau  of  Educational  and  Cultural 

Affairs 
USIA  126  Special  Assistant  to  the 

Director,  Office  of  Congressional  and 

Intergovernmental  Affairs 
USIA  127  Writer  to  the  Director,  Office 

of  Policy 
USIA  132  Director,  Office  of 

International  Visitors,  to  the  Associate 

Director  of  the  Bureau  of  Educational 

and  Cultural  Affiairs 
USIA  135  Senior  Advisor  to  the 

Associate  Director,  Bttreau  of 

Information 
USIA  136  Senior  Advisor  to  the 

Director,  Office  of  Public  Liaison 
USIA  137  Deputy  Director  to  the 

Director,  Office  of  Arts  America 
USIA  138  Multi-Media  Development 

Coordinator  to  the  Director,  Office  of 

Information  Resources 
USIA  139  Special  Assistant  to  the 

Director,  Worldnet 
USIA  140  Confidential  Assistant  to  the 

Director,  Voice  of  America, 

International  Broadcasting  Bureau 
USIA  141  Director,  Office  of  Support 

Services  to  the  Associate  Director  of 

the  Biueau  of  Information 

Section  213.3330    Securities  and 
Exchange  Commission 

SEC  3  Confidential  Assistant  to  a 

Commissioner 
SEC  4  Confidential  Assistant  to  the 

Chief  of  Staff 
SEC  5  Confidential  Assistant  to  a 

Conunissioner 
SEC  6  Confidential  Assistant  to  a 

Commissioner 
SEC  8  Secretary  (OA)  to  the  Chief 
p^  Accountant 

SEC  9  Secretary  to  the  General  Counsel 
SEC  11  Confidential  Assistant  to  the 

Chairman 
SEC  12  Supervisory  Public  Affairs 

Specialist  to  the  Chairman 
SEC  15  Secretary  to  the  Director, 

Division  of  Market  Regulations 
SEC  16  Secretary  to  the  Director, 

Division  of  Enforcement 
SEC  18  Secretary  to  the  DirectOT, 

Division  of  Investment  Management 
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SEC  19  Secretary  to  the  Director. 

Division  of  Corporate  Finance 
SEC  24  Secretary  to  the  Chief  Economist 
SEC  27  Secretary  (Typing)  to  the 

Director,  Office  of  International 

Affairs 
'  SEC  28  Confidential  Assistant  to  the 

Chairman 
SEC  29  Secretary  to  the  Deputy  Director 

of  Market  Regulation 
SEC  31  Public  Affairs  Specialist  to  the 

Director  of  Public  Affairs,  Office  of 

Public  Affairs.  Policy  Evaluation  and 

Research 
SEC  32  Confidential  Assistant  to  the 

Director  of  Public  Affairs 
SEC  34  Secretary  to  the  Executive 

Director 
SEC  37  Writer-Editor  to  the  Chairman 
SEC  39  Etirector  of  Legislative  Affairs  to 

the  Chairman 

Section  213.3331    Department  of 
Energy 

DOE  439  Public  Affairs  Specialist  to  the 

Director  of  Public  and  Consumer 

Affairs 
DOE  580  Staff  Assistant  to  the  Director. 

Office  of  Nonproliferation  and 

National  Security 
DOE  587  Staff  Assistant  to  the  Assistant 

Secretary  for  Environmental  Safety 

and  Health 
DOE  591  Staff  Assistant  to  the  Deputy 

Assistant  Secretary  for  Building 

Technologies 
DOE  592  Staff  Assistant  to  the  Deputy 

Assistant  Secretary  for  Gas  and 

Technology 
DOE  599  Staff  Assistant  to  the  Director, 

Office  of  Civilian  Radioactive  Waste 

Management 
DOE  600  Special  Assistant  to  the 

Principal  Deputy  Assistant  Secretary 

for  Policy 
DOE  601  Program  Information 

Coordinator  to  the  Director,  Office  of 

Strategic  Planning 
DOE  602  Senior  Staff  Advisor  to  the 

Director,  Office  of  Energy  Research 
POE  603  Special  Assistant  to  the 

Director,  Office  of  Strategic  Planning 

and  Analysis 
DOE  604  Special  Assistant  to  the 

Principal  Deputy  Assistant  Secretary 

for  Policy 
DOE  605  Special  Assistant  to  the 

Principal  Deputy  Assistant  Secretary 

for  Policy.  Planiiing  and  Program 

Evaluation 
DOE  606  Staff  Assistant  to  the  Senior 

Staff  Assistant,  Office  of  the  Deputy 

Assistant  Secretary  for  Gas  and 

Petroleum  Technology 
DOE  607  Special  Assistant  to  the 

General  Counsel 
DOE  610  Staff  Assistant  to  the  Director, 

Office  of  Energy  Research 


DOE  613  Special  Assistant  to  the 

Asastant  Secretary  for  Environmental 

Restoration  and  Waste  Management 
DOE  615  Staff  Assistant  to  the  Directs, 

Office  of  Intelligence  and  National 

Security 
DOE  616  Policy  Analyst  to  the  Chief 

Financial  Officer 
DOE  620  Executive  Assistant  to  the 

Chief  of  Staff 
DOE  622  Legislative  AfEairs  Specialist  to 

the  Deputy  Assistant  Secretary  for 

Senate  Liaison,  Office  of 

Congressional  and  Intergovernmental 

AfEairs 
DOE  624  Special  Assistant  to  the 

Assistant  Secretary  for  Energy 

Efficiency  and  Renewable  Energy 
DOE  625  Staff  Assistant  to  the  Associate 

Deputy  Secretary  for  Field 

Management 
DOE  626  Staff  Assistant  to  the  Assistant 

Secretary  for  Environmental 

Management 
DOE  628  Staff  Assistant  to  the  Assistant 

Secretary,  Office  of  Policy 
DOE  631  Special  Assistant  to  the  Press 

Secretary,  Press  Services  Division, 

Office  of  Public  and  Consiuner  Affairs 
DOE  636  Deputy  Director,  Scheduling 

and  Logistics  to  the  Director, 

Scheduling  and  Logistics 
DOE  639  Staff  Assistant  to  tiie  Press 

Secretary,  Office  of  Public  and 

Consiuner  Affairs 
DOE  641  Staff  Assistant  (Legal)  to  the 

Assistant  General  Coimsel  for  General 

Law 
DOE  642  Staff  Assistant  to  the  Assistant 

Secretary  for  Policy 
DOE  644  Staff  Assistant  to  the  Assistant 

Secretary  for  Efficiency  and 

Renewable  Energy 
E)OE  645  Special  Assistant  to  the 

Deputy  Secretary 
DOE  646  Staff  Assistant  to  the  Deputy 

Assistant  Secretary  for  Transportation 

Technologies 
DOE  646  Staff  Assistant  to  tiie  Deputy 

Assistant  Secretary  for  Transportation 

Technologies 
DOE  649  Special  Assistant  to  the 
•   EKrector.  Office  of  Public 

Accountability 
DOE  653  Special  Assistant  to  the 

Assistant  Secretary  for  Policy 
DOE  654  Confidential  Staff  Assistant  to 

the  E)irector,  Office  of  Economic 

Impact  and  Diversity 
IX)E  655  Special  Assistant  for 

Regulatory  Compliance  to  the  Deputy 

Assistant  Secretary  for  Compliance 

and  Program  Coordination 
TXJE  657  Special  Assistant  to  the 

Director,  Office  of  Economic  Impact 

and  Diversity 
DOE  658  Director,  Office  of  Natural  Gas 

Policy  to  the  Principal  Deputy 

Assistant  Secretary  for  Policy 


DC^  659  Staff  Assistant  to  the  Principal 

Deputy  Assistant  Secretary  for  Policy 
DOE  660  Special  Assistant  to  the 

Deputy  Secretary  of  Energy 
DOE  661  Staff  Assistant  to  Uie  Principal 

Deputy  Assistant  Secretary  for  Human 

Resources  and  Administration 
DOE  662  Stiff  Assistant  to  the  Assistant 

Secretary  for  Human  Resources  and 

Administration 
DOE  663  Assistant  Director  for  Energy 

Research  (Communications  and 

Development)  to  the  Director,  Office 

of  Energy  Research 
DOE  664  Staff  Assistant  to  the  Assistant 

Secretary  for  Envirorunental 

Management 
DOE  665  Special  Liaison  (Federal  Power 

Marketing  Administration)  to  the 

Assistant  Secretary  for  Energy 

Efficiency  and  Renewable  Energy 
D(%  666  Special  Assistant  to  the 

Director,  Press  Services  Division 
DOE  667  Special  Assistant  to  the 

Assistant  Secretary  for  Energy  and 

Renewable  Energy 
DOE  668  Staff  Assistant  to  the  Assistant 

Secretary  for  Energy  Efficiency  and 

Renewable  Energy 
DOE  670  Staff  Assistant  to  the  Director, 

Office  of  Nuclear  Energy 
DOE  671  Staff  Assistant  to  the  Principal 

Deputy  Assistant  Secretary  for 

Congressional  and  Intergovernmental 

Affairs 
DOE  672  Staff  Assistant  to  the  Assistant 

Secretary  for  Policy 
DOE  673  Special  Assistant  to  the 

Assistant  Secretary  for  Environmental 

Management 
DOE  674  Staff  Assistant  to  the  Deputy 

Assistant  Secretary  for  Technical  and 

Financial  Assistance 
DC^  676  Confidential  Assistant  to  the 

Assistant  Secretary  for  Environmental 

Management 
DOE  677  Confidential  Assistant  to  the 

General  Counsel, 
DOE  678  Staff  Assistant  to  Uie  Assistant 

Secretary  for  Fossil  Energy 
DOE  679  Special  Assistant  to  tiie 

Assistant  Secretary  for  Policy 
DOE  680  Staff  Assistant  to  the  Chief 

Financial  Officer 
DOE  681  Special  Assistant  to  the 

Director,  Office  of  Woii^er  and 

Community  Transition 
DC£  682  Senior  Advisor  to  the  Assistant 

Secretary  for  Congressional  and 

Intergovernmental  AfEairs 
DOE  684  Program  Specialist  to  the 

Director,  International  Policy  and 

Analysis  Division 
DOE  685  Associate  Director  to  the 

Director,  Office  of  Nuclear  Energy, 

Science  and  Technology 
nOE  686  Associate  Director  to  the 

Director,  Office  of  Nuclear  Energy. 

Science  and  Technology 
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DC^  687  Staff  Assistant  to  the  Director. 

Schedulilig  and  Logistics 
DOE  688  SlaiT  Assistant  to  the  Assistant 

Secretary  for  Energy  Efficiency  and 

Renewable  Energy 
DOE  689  Special  Assistant  to  the 

Director,  Office  of  Civilian 

Radioactive  Waste  Management 
DOE  690  Staff  Assistant  to  the  Deputy 

Secretary 
DOE  691  Special  Assistant  to  the 

Deputy  Secretary 
DOE  692  Staff  Assistant  to  the  Assistant 

Secretary  for  Environment,  Safety  and 

Health 
DOE  693  Special  Assistant  to  the 

Assistant  Secretary  for  Environment, 

Safety  and  Health 
TXJ/E  694  Staff  Assistant  to  the  Director, 

Office  of  Budget  Planning  and 

Customef  Service 
DOE  695  Legislative  Affairs  Liaison 

Officer  to  the  Deputy  Assistant 

Secretary  for  House  Liaison 
DOE  696  Special  Assistant  to  the 

Principal  Deputy  Assistant  Secretary 

for  Congressional  Public  and 

Intergovemmentai  Affairs 

Federal  Energy  Regulatory  Commission 

FERC  1  Executive  Assistant  to  the 

Chairmai),  Federal  Energy  Regulatory 

Commission 
FERC  2  Attorney  Advisor  (Public 

Utilities)  to  the  Chairman 
FERC  3  Confidential  Assistant  to  a 

Member 

Section  213.3332    Small  Business 
Administration 

SBA  11  Deputy  Assistant  Administrator 

to  the  Assistant  Administrator  for 

Congressional  and  Legislative  Affairs 
SBA  18  Special  Assistant  to  the 

Administrator,  Office  of  Himian 

Resources 
SBA  19  Special  Assistant  to  the  Deputy 

Administrator  for  Economic 

Development 
SBA  45  Special  Assistant  to  the 

Associate  Deputy  Administrator  for 

EconomiQ  Development 
SBA  90  Executive  Assistant  to  the 

Administtator 
SBA  92  Assistant  to  the  Administrator 
SBA  97  Confidential  Assistant  to  the 

General  Goimsel 
SBA  100  Special  Assistant  to  the 

Regional  Administrator,  Dallas 

Regional  Office 
SBA  114  Special  Assistant  to  the 

Assistant  Administrator  for  Women's 

Business  Ownership 
SBA  128  Assistant  Aciministrator  for 

Women's  Business  Ownership  to  the 

Associate  Deputy  Administrator  for 

Economiq  IDevelopment 
SBA  151  Director  of  External  Affairs  to 

the  Associate  Administrator  for 

Commun^tions  and  Public  Liaison 


SBA  157  Special  Assistant  to  the 

Associate  Deputy  Administrator  for 

Economic  Development 
SBA  168  Director  of  Intergovemmentai 

Affiairs  to  the  Associate  Administrator 

for  Communications  and  Public 

LiaiscHi 
SBA  169  Regional  Administrator. 

Region  I.  Boston,  MA,  to  the 

Administrator 
SBA  170  Regional  Administrate, 

Region  Vm,  Denver  CO,  to  the 

Administrator 
SBA  172  Regional  Administrator, 

Region  VII,  Kansas  City,  MO.  to  the 

Administrator 
SBA  173  Regional  Administrator. 

Region  VI.  Dallas,  TX.  to  the 

Administrator 
SBA  174  Regional  AdministratcH', 

Region  V,  Chicago,  IL  to  the . 

Administrator 
SBA  175  Regional  Administrator, 

Region  IV.  Atlanta,  GA.  to  the 

Administrator 
SBA  176  Regional  Administrator. 

Region  n.  New  York.  NY,  to  the 

Acbninistrator 
SBA  178  Regional  Administrator, 

Region  m,  Philadelphia,  PA,  to  the 

Administrator 
SBA  179  Press  Secretary  and  Special 

Assistant  to  the  Assistant 

Administrator  for  Communications 
SBA  181  Associate  Administrator  for 

Field  Operations  to  the  Administrator 
SBA  182  Assistant  Administrator  for 

Marketing  and  Outreach  to  the 

Associate  Administrator  for 

Communications  and  Public  Liaison 
SBA  188  Regional  Administrator. 

Region  IX.  San  Francisco,  to  the 

Adbninistrator 
SBA  189  Regional  Administrator, 

Region  X.  Seattle.  WA.  to  the 

Administrator 
SBA  190  Chief  of  Staff  to  the 

Administrator 
SBA  193  Director  of  International  Trade 

to  the  Assistant  Administrator  for 

International  Trade 

Section  213.3333    Federal  Deposit 
Insumnce  Corporation 

FDIC 15  Secretary  to  the  Chairman 

Section  213.3334    Federal  Trade 
Commission 

FTC  2  Director  of  Public  Affairs 

(Supervisory  Public  Affeirs  Specialist) 

to  the  Chairman 
FTC  14  Congressional  Liaison  SpedaUst 

to  the  Director  of  Congressional 

Relations 
FTC  20  Special  Assistant  to  a 

Commissioner 
FTC  21  Special  Assistant  to  a 

Commissioner 
FTC  22  Secretary  (Office  Automation)  to 

the  Director.  Bureau  of  Competition 


Genera/ Services 


Section  213.3337 
Administration 

GSA  24  Special  Assistant  to  the 

Commissioner,  PubUc  Buildings 

Service 
GSA  26  Special  Assistant  to  the 

Commissioner,  PubUc  Buildings 

Service 
GSA  44  Special  Assistant  to  the  Chief  of 

Staff 
GSA  51  Special  Assistant  to  the 

Administrator 
GSA  52  Special  Assistant  to  the 

Commissioner,  Public  Buildings 

Service 
GSA  82  Special  Assistant  to  the 

Regional  Administrator,  Region  4, 

Atlanta,  GA 
GSA  88  Special  Assistant  to  the 

Regional  Administrator,  Region  10, 

Auburn,  WA 
GSA  89  Congressional  Liaison  Officer  to 

the  Associate  Administrator  for 

Congressional  and  Intergovemmentai 

Affiaire 
GSA  90  Deputy  Associate  Administrator 

to  the  Associate  Administrator  for 

Congressional  and  Intergovemmentai 

Affaire 
GSA  94  Congressional  Relations  Officer 

to  the  Associate  Administrator  for 

Congressional  and  Intergovemmentai 

Affairs 
GSA  95  Deputy  Chief  of  Staff  to  the 

Chief  of  Staff 
GSA  105  Special  Assistant  to  the 

Associate  Administrator  for  PubUc 

Affiairs 
GSA  113  Senior  Advisor  (Region  1  - 

Boston,  MA)  to  the  Regional  Director 
GSA  114  Special  Assistant  to  the 

Regional  Administrator,  Northeast 

and  Caribbean  Region 
GSA  118  Senior  Advisor  to  the  Regional 

Administrator,  Great  Lakes  Region 
GSA  119  Special  Assistant  to  the 

Regional  Administrator,  Gnat  Lakes 

Region 
GSA  126  Director,  Office  of  Media 

Relations  to  the  Associate 

Administrator  for  Public  Affaire 
GSA  128  Director  of  Industry  and  Public 

Outreach  to  the  Commissioner, 

Information  Resources  Management 

Services 

Section  213.3339    U.S.  Intemationtd 
Trade  Commission 

rrC  1  Confidential  Secretary  (Office 

Automation)  to  the  Chairman 
rrc  3  Staff  Assistant  (Legal)  to  a 

Commissioner 
rrc  6  Staff  Assistant  (Legal)  to  a 

Commissioner 
rrc  7  Special  Assistant  (Economics)  to 

a  Commissioner 
rrc  12  Staff  Assistant  to  the  Chairman 
rrc  13  Staff  Assistant  (Economics)  to  a 

Commissioner 
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rrc  14  Staff  Assistant  (Legal)  to  a 

Commissioner 
rrc  15  Confidential  Assistant  to  a 

Commissioner 
rrc  17  Staff  Assistant  (Legal)  to  a 

Commissioner 
rrc  18  Staff  Assistant  (Legal)  to  a 

Commissioner 
rrc  19  Staff  Assistant  (Economics)  to  a 

Commissioner 
rrc  20  Staff  Assistant  (Economics)  to  a 

Conmiissioner 
rrc  24  Staff  Assistant  (LEGAL)  to  the 

Chairman 
rrc  25  Staff  Assistant  to  a 

Commissioner 
rrc  30  Confidential  Assistant  to  a 

Commissioner 
rrc  31  Executive  Assistant  to  a 

Commissioner 
rrc  32  Special  Assistant  to  a 

Commissioner 
rrc  33  Staff  Assistant  to  the  Chairman 
rrc  34  Staff  Assistant  (Legal)  to  the 

Chairman 
rrc  36  Confidential  Assistant  to  the 

Chairman 

Section  213.3340  National  Archives 
and  Records  Administration 

NARA  3  Presidential  Diarist  to  the 
Archivist  of  the  United  States 

Section  213.3341  National  Labor 
Relations  Board 

NLRB  1  Confidential  Assistant  to  the 
Chairman 

Section  213.3342  Export-Import  Bank 
of  the  United  States 

EXIM  3  Administrative  Assistant  to  the 

Director 
EXIM  30  Administrative  Assistant  to  the 

Director 
EXIM  44  Personal  and  Confidential 

Assistant  to  the  Vice  Chairman 
EXIM  45  Administrative  Assistant  to  the 

Bank  Director 
EXIM  46  Administrative  Assistant  to  the 

Chief  of  Staff 
EXIM  48  Administrative  Assistant  to  the 

Director.  Member  of  the  Board 
EXIM  49  Deputy  Chief  of  Staff  to  the 

Chief  of  Staff  and  Vice  President, 

Congressional  and  External  Affairs 

Section  213.3343  Farm  Credit 
Administration 

FCA  1  Special  Assistant  to  the  . 

Chairman 
FCA  8  Secretary  to  the  Chairman 
FCA  11  Special  Assistant  to  a  Member 
FCA  12  Public  &  Congressional  Affairs 

Specialist  to  the  Director. 

Congressional  and  Public  Affairs 
FCA  15  Congressional  and  Public 

Affairs  Specialist  to  the  Director  of 

Congressional  and  Public  Affairs 


Section  213.3344  Occupational  Safety 
and  Health  Review  Commission 

OSHRC  2  Special  Assistant  to  the 

Chairman 
OSHRC  3  Confidential  Assistant  to  a 

Member  (Commissioner) 
OSHRC  6  Confidential  Assistant  to  a 

Member  (Commissioner) 
OSHRC  11  Coimselor  to  a  Member 

(Commissioner) 

Section  213.3346  Selective  Senrice 
System 

SSS  15  Confidential  Assistant  to  the 
Director  of  Selective  Service 

Section  213.3347  Federal  Mediation 
and  Conciliation  Service 

FMCS  8  Public  Affairs  Director  to  the 

Director 
FMCS  9  Staff  Assistant  to  the  Director 

Section  213.3348  National  Aeronautics 
and  Space  Administration 

NASA  25  PubHc  Affairs  Speciahst  to  the 

Senior  Public  Affairs  Specialist 
NASA  28  Public  Affairs  Specialist  to  the 

Associate  Administrator  for  Public 

Affairs 
NASA  29  Public  Affairs  Specialist  to  the 

Associate  Administrator  for  Public 

Affairs 
NASA  30  White  House  Liaison  Officer 

to  the  Administrator 
NASA  31  Executive  Assistant  to  the 

Administrator 

Section  213.3351  Federal  Mine  Safety 
and  Health  Review  Commission 

FM  7  Attorney  Advisor  (General)  to  a 

Commissioner 
FM  17  Confidential  Assistant  to  a 

Commissioner 
FM  24  Confidential  Assistant  to  the 

Chairman 
FM  25  Attorney-Advisor  to  a 

Commissioner 
FM  26  Attorney- Advisor  (General)  to  the 

Chairman 

Section  213.3352  Government  Printing 
Office 

GPO  3  Congressional  and  Public  Affairs 
Officer  to  the  Public  Printer 

Section  213.3356  Commission  on  Civil 
Rights 

CCR  1  Si}ecial  Assistant  to  the  Staff 

Director 
CCR  12  Special  Assistant  to  a 

Commissioner 
CCR  13  Special  Assistant  to  a 

Commissioner 
CCR  15  Special  Assistant  to  a 

Commissioner 
CCR  23  Special  Assistant  to  a 

Commissioner 
CCR  28  Special  Assistant  to  a 

Commissioner 


CCR  29  Special  Assistant  to  a 

Commissioner 
OCR  30  Special  Assistant  to  a 

Commissioner 
CCR  32  Special  Assistant  to  a 

Commissioner 

Section  213.3357  National  Credit 
Union  Administration 

NCUA  9  Staff  Assistant  to  the  rhaiinnan 
NCUA  12  Executive  Assistant  to  the 

Vice  Chairman 
NCUA  20  Executive  Assistant  to  a  Board 

Member 
NCUA  23  Special  Assistant  to  the 

Executive  Director 
NCUA  24  Writer-Editor  to  the  Chairman 

Section  213.3358    United  States  Court 
of  Appeals  for  the  Armed  Forces 

CAAF  1  Personal  and  Confidential 

Assistant  to  a  Judge 
CAAF  2  Personal  and  Confidential 

Assistant  to  the  Chief  Judge 
CAAF  3  Private  Secretary  to  a  Judge 
CAAF  4  Private  Secretary  to  a  Judge 
CAAF  5  Personal  and  Confidential 

Assistant  to  a  Judge 
CAAF  6  Private  Secretary  to  a  Judge 
CAAF  7  Private  Secretary  to  a  Judge 
CAAF  8  Personal  and  Confidential 

Assistant  to  a  Judge 
CAAF  9  Personal  and  Confidential 

Assistant  to  a  Judge 
CAAF  10  Private  Secretary  to  a  Judge 
CAAF  12  Paralegal  Specialist  to  the 

Chief  Judge 

Section  213.3360    Consumer  Product 
Safety  Commission 

CPSC  49  Special  Assistant  to  a 

Commissioner 
CPSC  50  Staff  Assistant  to  a 

Commissioner 
CPSC  52  Director,  Office  of  Information 

and  Public  Affairs  to  the  Chairman 
CPSC  53  Special  Assistant  to  the 

Chairman 
CPSC  55  Executive  Assistant  to  the 

Chairman 
CPSC  56  Director,  Office  of 

Congressional  Relations  to  the 

Chairman 
CPSC  60  Special  Assistant  to  the 

Chairman 
CPSC  61  Staff  Assistant  to  a 

Commissioner 
CPSC  62  Special  Assistant  to  a 

Commissioner 
CPSC  63  Special  Assistant  to  a 

Commissioner 
CPSC  64  Special  Assistant  (Legal)  to  a 

Commissioner 

Section  213.3361    Social  Security 
Administration 

SSA  2  Special  Assistant  to  the  Principal 

Executive  Officer 
SSA  3  Sjjeech  Writer  to  the  Deputy 

Commissioner  for  Communications 
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Section  213,3364    U.S.  Arms  Control 
and  Disarmament  Agency 

ACDA  2  Secretary  (Steno  0/A)  to  the 

Deputy  Director 
ACDA  17  Secretary  (OA)  to  the  Director 
ACDA  20  S|>ecial  Assistant  to  the 

Director  of  Public  Affairs 
ACDA  23  Confidential  Assistant  to  the 

Assistant  Director,  Multilateral  Affiairs 

Bureau 
ACDA  27  Special  Assistant  to  the 

Director 
ACDA  28  Sftecial  Assistant  to  the 

Director 
ACDA  31  Speech  writer  to  the  Director 
ACDA  32  Secretary  (OfBce  Automation) 

to  the  Assistant  Director,  Strategic  and 

Eurasian  Affairs  Bureau 
ACDA  35  Policy  Analyst  to  the  Director 
ACDA  36  Director  of  Public  Information 

to  the] 


Federal  Maritime 


or 

Section  21315367 
Commissioi 

FMC  5  Counselor  to  a  Commissioner 
FMC  10  Special  Assistant  to  a 

Commissioner 
FMC  26  Administrative  Assistant  to  the 

Coimsel  to  the  Chairman 
FMC  30  Special  Assistant  to  a 

Commissioner 
FMC  33  Col^lsel  to  the  Chairman 
FMC  34  Sp^al  Assistant  to  a 

Commissioner 
FMC  35  Counsel  to  a  Commissioner 
FMC  37  Counsel  to  a  Commissioner 
FMC  40  Confidential  Assistant  to  the 

Chairman 

Section  21^3368    Agency  for 
International  Development 

AID  125  Ex^tive  Assistant  to  the  Chief 

of  Staff    ] 
AID  127  Subervisory  Public  Affairs 

Speciahsf  to  the  Director,  Office  of 

External  Affairs 
AID  131  Public  Affairs  Specialist  to  the 

Chief  of  Rublic  Liaison  Division, 

Office  of  fixtemal  Affairs 
AID  133  Public  Affairs  Specialist  to  the 

Chief  of  Public  Relations  Division, 

Office  of  External  Affairs 
AID  134  Spfdal  Assistant  to  the  Chief 

of  Public  Relations,  Office  of  External 

Affairs     | 
AID  135  Junior  Press  Officer  to  the  Chief 

of  Press  Halations  Division,  Office  of 

External  ^ffairs 
AID  136  Congressional  Liaison  Officer 

to  the  Deputy  Assistant 

Administtator,  Bureau  of  Legislative 

Affairs     1 
AID  138  Pu^c  Affairs  Specialist  to  the 

Assistant  AdmLnistrator,  Bureau  of 

Legislativie  and  Public  Affairs 
AID  141  SpWial  Assistant  and  Legal 

Coimsel  t )  the  General  Counsel 
AID  145  Pu  )lic  Affairs  Specialist  to  the 

Chief,  Pu  (lie  Liaison  Office,  Bureau 

for  Legisl  ition  and  PubUc  Affairs 


AID  146  Special  Assistant  to  the 
Assistant  Administrator,  Bureau  for 
Europe  and  New  Independent  States 

AID  147  Congressional  Liaison  Officer 
to  the  Deputy  Assistant  Administrator 

AID  148  Special  Assistant  to  the 
Assistant  Administrator 

Section  21 3.3371    Office  of 
Government  Ethics  ' 

OGE  2  Executive  Secretary  to  the 
Director 

Section  213.3373    United  States  Trade 
and  Development  Agency 

TDA  2  Congressional  Liaison  Officer  to 

the  Director, 
TDA  3  Special  Assistant  for  PoUcy  and 

Public  Afiiairs  to  the  Director 

Section  213.3376    Appalachian 
Regional  Commission 

ARC  12  Senior  Policy  Advisor  to  the 

Federal  Co-Chairman 
ARC  13  Special  Assistant  to  the  Federal 

Co-Chaiiman 

Section  213.3377    Equal  Employment 
Opportunity  Commission 

EEOC  2  Special  Assistant  to  the 

Chairman 
EEOC  9  Special  Assistant  to  the 

Chairman 
EEOC  10  Special  Assistant  to  the 

Director,  Office  of  the 

Conmiunications  and  Legislative 

Affairs 
EEOC  13  Confidential  Assistant  to  the 

Director,  Legal  Coimsel 
EEOC  15  Media  Contact  SpedaUst  to  the 

Director,  Office  of  Communications 

and  Legislative  Affairs 
EEOC  22  Director,  Legislative  Affairs 

Staff  to  the  Director,  Office  of 

Communications  and  Legislative 

Affairs 

Section  213.3379    Commodity  Futures 
Trading  Commission 

CFTC  3  Administrative  Assistant  to  a 

Commissioner 
CFTC  5  Administrative  Assistant  to  a 

Commissioner 
CFTC  6  Administrative  Assistant  to  a 

Commissioner 
CFTC  14  Special  Assistant  to  a 

CoHMaissioner 
CFTC  26  Special  Assistant  to  a 

Commissioner 

Section  213.3382    National  Endowment 
for  the  Arts 

NEA  9  Congressional  Liaison  Officer  to 

the  Chairman 
NEA  68  Attorney  Adviser  to  the 

Chairman 
NEA  70  Special  Assistant  to  the  , 

Chairman 
NEA  72  Director  of  Policy,  Plaiming  and 

Research  to  the  Chairman 


NEA  73  Chief  of  Staff  and  White  House 

Liaison  to  the  Chairman 
NEA  76  Executive  Secretary  to  the 

Chairman 
NEA  77  Director  of  Public  Affairs  to  the 

Chairman, 
NEA  78  Special  Assistant  to  the 

Chairman 

Section  213.3382    National  Endowment 
for  the  Humanities 

NEH  48  Congressional  Liaison  Officer  to 
the  Chairman 

Section  213.3384    Department  of 
Housing  and  Urban  Development 

HUD  39  Assistant  for  Congressional 

Relations  to  the  Deputy  Assistant 

Secretary  for  Congressional  Relations 
HUD  41  Assistant  for  Congressional 

Relations  to  the  Deputy  Assistant 

Secretary  for  Congressional  Relations 
HUD  64  Staff  Assistant  to  the  Assistant 

Secretary,  Community  Planning  and 

Development 
HUD  65  Special  Assistant  to  the 

Assistant  Secretary  for  Community 

Planning  and  Development 
HUD  68  Special  Assistant  to  the 

Assistant  Secretary  for  Community 

Planning  and  Development 
HUD  126  Special  Assistant  (Litigation 

Liaison)  to  the  Assistant  Secretary  for 

Fair  Housing  and  Equal  Opportunity 
HUD  153  Executive  Assistant  to  the 

President,  Government  National 

Mortgage  Association 
HUD  175  Assistant  for  Congressional 

Relations  to  the  Deputy  Assistant 

Secretary  for  Congressional  Relations 
HUD  176  Staff  Assistant  to  the  Special 

Assistant  to  Secretary 
HUD  182  Special  Assistant  to  the 

Assistant  Secretary  for  Housing 
HUD  187  Special  Assistant  to  the 

Deputy  Assistant  Secretary  for  Single 

Family  Housing,  Federal  Housing 

Commission 
HUD  187  Special  Assistant  to  the 

Deputy  Assistant  Secretary  for  Single 

Family  Housing,  Federal  Housing 

Commission 
HUD  188  Special  Assistant  to  the 

Assistant  Secretary  for  Administration 
HUD  238  Special  Assistant  to  the 

Secretary 
HUD  247  Special  Assistant  to  the 

Assistant  Secretary  for  Housing, 

Federal  Housing  Commissioner 
HUD  249  Intergovernmental  Relations 

Specialist  to  the  Deputy  Assistant 

Secretary  for  Intergovernmental 

Relations 
HUD  259  Special  Assistant  to  the 

Secretary 
HUD  260  Executive  Assistant  to  the 

Assistant  Secretary  for  Public  and 

Indian  Housing 
HUD  272  Deputy  Assistant  Secretary  for 

Grant  Programs  to  the  Assistant 
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Secretary  for  Community  Plamiing 

and  Development 
HUD  281  Special  Administrator  to 

Regional  Administrator 
HUD  288  Assistant  for  Congressional 

Relations  to  the  Deputy  Assistant 

Secretary  for  Congressional  Relations 
HUD  289  Deputy  Assistant  Secretary  for 

Operations  to  the  Assistant  Secretary 

for  Commimity  Planning  and 

Development 
HUD  292  Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Economic  Development 
HUD  317  Special  Assistant  to  the 

Regional  Administrator-Regional 

Housing  Commissioner,  Region  V 
HUD  323  Executive  Assistant  to  the 

Assistant  Secretary  for  Housing. 

Federal  Housing  Commission 
HUD  335  Deputy  Assistant  Secretary  for 

Economic  Development  to  the 

Assistant  Secretary  for  Conunimity 

Planning  and  Development 
HUD  337  Special  Assistant  to  the 

Assistant  Secretary  for  PubUc  Affairs 
HUD  339  Special  Assistant  to  the 

Secretary's  Representative 
HUD  340  Special  Assistant  to  the 

Secretary 
HUD  354  Special  Assistant  to  the 

Assistant  Secretary  for  Public  and 

Indian  Housing 
HUD  372  Staff  Assistant  (Advance)  to 

the  Assistant  Secretary  for 

Administration,  Office  of  Executive 

Scheduling 
HUD  381  Special  Assistant  to  the 

Secretary 
HUD  384  Special  Assistant  to  the 

Assistant  Secretary  for  PubUc  and 

Indian  Housing 
HUD  385  Special  Assistant  to  the 

Assistant  Secretary  for  PubUc  Affairs, 

Office  of  Press  Relations 
HUD  387  Staff  Assistant  to  the  Assistant 

Secretary  for  Public  Affairs 
HUD  390  Legislative  Officer  to  the 

Assistant  Secretary  for  Congressional 

and  Intergovernmental  Relations 
HUD  404  Special  Assistant  to  the 

Regional  Administrator-Regional 

Housing  Commissioner,  Region  V 
HUD  410  Special  Assistant  to  the 

General  Counsel 
HUD  412  Special  Assistant  to  the 

Secretary 
HUD  421  Assistant  Director  to  the 
.  Director,  Executive  Secretariat,  Office 

of  Administration 
HUD  437  Special  Assistant  to  the 

Assistant  Secretary  for  Public  Affairs 
HUD  438  Director,  Hospital  Mortgage 

Insurance  Staff  to  the  Assistant 

Secretary  for  Housing-Federal 

Housing 
HUD  441  Deputy  Assistant  Secretary  for 

Policy  Development  to  the  Assistant 

Secretary  for  PoUcy  Development  and 

Research 


HUD  445  Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Operations 
HUD  446  Senior  Intergovernmental 

Relations  Officer  to  the  Deputy 

Assistant  Secretary  for 

Intergovemmmital  Relations 
HUD  448  Special  Assistant  to  the 

Director  of  Executive  Scheduling 
HUD  458  Special  Assistant  to  the 

Assistant  Secretary  for  Administration 
HUD  460  Staff  Assistant  to  the  Assistant 

Secretary  for  Administration 
HUD  462  Staff  Assistant  to  the  Director, 

Office  of  Executive  Scheduling 
HUD  468  Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Economic  Development,  Office  of 

Community  Planning  and 

Development 
HUD  472  Deputy  Assistant  Secretary  for 

Congressional  Relations  to  the 

Assistant  Secretary  for  Congressional 

and  Intergovernmental  Relations 
HUD  478  Special  Projects  Officer  to  the 

Senior  Advisor  to  the  Secretary 
HUD  480  Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Distressed  and  Troubled  Housing 
HUD  482  Special  Projects  Officer  to  the 

Director.  Special  Actions  Office 
HUD  483  Special  Assistant  (Advance/ 

Security)  to  the  Director,  Executive 

Scheduling 
HUD  485  Special  Assistant  (Advance)  to 

the  Assistant  Secretary  for 

Administration,  Office  of  Executive 

Scheduling 
HUD  492  Special  Assistant  to  the 

Deputy  Assistant  Assistant  Secretary 

for  Economic  Development 
HUD  494  Intergovernmental  Relations 

Specialist  to  the  Deputy  Assistant 

Secretary  for  Intergovernmental 

Relations 
HUD  498  Special  Projects  Officer  to  the 

Senior  Advisor  to  the  Secretary 
HUD  500  Deputy  Assistant  Secretary  for 

Plans  and  PoUcy  to  the  Assistant 

Secretary  for  Congressional  and 

Intergovernmental  Relations 
HUD  501  Executive  Assistant  to  the 

Assistant  Secretary  for  Commimity 

Planning  and  Development 
HUD  503  Special  Projects  Officer  to  the 

Deputy  Secretary,  Field  Management 
HUD  504  Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Distressed  and  Troubled  Housing 
HUD  505  Legislative  Officer  to  the 

Deputy  Assistant  Secretary  for 

Legislation 
HUD  507  Field  Operations  Officer  to  the 

Secretary's  Representative 
HUD  508  Assistant  Chief  of  Staff  for 

Executive  ScheduUng  to  the  Secretary 

of  Housing  and  Urban  Development 
HUD  509  Special  Assistant  to  the 

Assistant  Secretary  for  Public  and 

Indian  Housing 


HUD  510  Assistant  Chief  of  Staff  for 

Legislation  and  Policy  to  the  Secretary 
HUD  511  Special  Projects  Officer  to  the 

Secretary's  Representative,  Mid- 

Atlantic  Office 
HUD  512  Deputy  Assistant  for 

Legislation  to  the  Assistant  Secretary 

for  Congressional  and 

Intergovernmental  Relati(»u 
HUD  514  Special  Assistant  to  the 

Secretary's  Representative 
HUD  516  General  Deputy  Assistant 

Secretary  to  the  Assistant  Secretary 

for  Housing 
HUD  517  Seoetary's  Representative  to 

the  Deputy  Secretary  for  Field 

Management 
HUD  518  Special  Assistant  to  the  Chief 

of  Staff 
HUD  519  Staff  Assistant  to  the  Senior 

Advisor  to  the  Secretary 
HUD  520  Special  Assistant  to  the  Chief 

Financial  Officer 
HUD  521  Deputy  Assistant  Secretary  for 

Public  Housing  Investments  to  the 

Assistant  Secretary,  Public  and  Indian 

Housing 

Section  213.3389    National  Mediation 
Board 

NMB  52  Confidential  Assistant  to  a 

Board  Member 
NMB  53  Confidential  Assistant  to  a 

board  Member 
NMB  54  Confidential  Assistant  to  the 

Chairman 

Section  213.3391    Office  of  Personnel 
Management 

OPM  62  Confidential  Assistant  to  the 

Director 
OPM  63  Confidential  Assistant  to  the 

Director,  Office  of  Congressional 

Relations 
OPM  64  Deputy  Chief  of  Staff  to  the 

Chief  of  Staff 
OPM  65  Special  Assistant  to  the 

Director,  Office  of  Congressional 

Relations 
OPM  67  Executive  Assistant  to  the 

Deputy  Director 
OPM  74  Public  Affairs  SpedaUst  to  the 

Deputy  Director,  Office  of 

Communications 
OPM  76  Speech  Writer  to  the  Director. 

Office  of  Conmumications 
OPM  78  Director,  Interagency  Affairs/ 

White  House  Liaison  to  the  Chief  of 

Staff 
OPM  79  Special  Assistant  to  the 

Director,  Office  of  Congressional 

Relations 
OPM  80  Deputy  Director  of 

Conununications  to  the  Director  of 

Commimications 

Section  213.3392    Federal  Labor 
Relations  Authority 

FLRA  13  Staff  Assistant  to  the  General 
Counsel 
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FLRA  14  Executive  Assistant  to  the 

General  Counsel 
FLRA  19  Staff  Assistant  to  the  Chair 
FLRA  20  Director  of  External  ACEairs/ 

Special  Fto^cXs  to  the  Chair 

Section  2133393    Pension  Benefit 
Guaranty  Oorpomtion 

PBGC  7  Assistant  Executive  Director  for 

Legislative  Affairs  to  the  Executive 

Director 
PBGC  11  Special  Assistant  to  the 

Deputy  ^ecutive  Director  and  Chief 

Financial  Officer 
PBGC  14  Special  Assistant  to  the 

E)eputy  Dcecutive  Director  and  Chief 

Financial  Officer 

Section  2133394    Department  of 
Transpiration 

DOT  38  Special  Assistant  to  the  Deputy 

Administrator,  National  Highway 

Traffic  Safety  Administration 
DOT  54  Congressional  Liaison  Officer  to 

the  Director,  Office  of  Congressional 

Affairs 
DOT  61  Special  Assistant  to  the  Deputy 

Secretary  of  Transportation 
DOT  69  Public  Affairs  Officer  to  the 

Administrator,  Federal  Railroad 

Administration 
DOT  69  Director,  Office  of  Public  Afiiairs 

to  the  Federal  Railroad  Administrator 
DQI  70  Special  Assistant  to  the 

Assistant  Secretary  for  Governmental 

Affairs 
DOT  100  Chief,  Consiuner  Information 

Division  to  the  Director,  Office  of 

Public  and  Consumer  Affairs 
DOT  105  Staff  Assistant  to  the 

Administrator,  Federal  Highway 

Administration 
DOT  121  Deputy  Director  of 

Congressional  Affairs  to  the  Director. 

Office  of  Congressional  Affairs 
DOT  127  Special  Assistant  and  Chief, 

Administrative  Operations  Staff  to  the 

Assistant  Secretary  for  Budget  and 

Programs 
DOT  129  ^feedal  Assistant  to  the 

General  Counsel 
DOT  141  Special  Assistant  to  the 

Secretary 
DOT  147  Special  Assistant  to  the 

Assistant  to  Secretary  and  Director  of 

Public  Affairs 
DOT  148  Associate  Director  of  Media 

Relations!  and  Special  Projects  to  the 

Assistant  to  the  Secretary  and  Director 

of  PubUc  Affairs 
DOT  150  Special  Assistant  to  the 

Administrator,  National  Highway 

Traffic  S^ety  Administration 
DOT  159  Special  Assistant  to  the 

Administrator,  Federal  Highway 

Administration 
DOT  173  Special  Assistant  to  the 

Administrator,  Federal  Railroad 

Administration 


DOT  235  Special  Assistant  for 

Scheduling  and  Advance  to  the 

Secretary 
DOT  254  White  House  Liaison  to  the 

Chief  of  Staff 
DOT  257  Deputy  Director  of  Public 

Affairs  to  the  Assistant  to  the 

Secretary  and  Director  of  Public 

Affairs 
DOT  265  Special  Assistant  to  the 

Director  of  External  Communications 
DOT  271  Special  Assistant  to  the 

Administrator,  Federal  Aviation 

Administration 
DOT  274  Special  Assistant  to  the 

Associate  Director  for  Media  Relations 

and  Special  Projects 
DOT  279  Associate  Director  for 

Speechwriting  and  Research  to  the 

Assistant  to  the  Secretary  and  Director 

of  PubUc  Aifeirs 
DOT  287  Scheduling  Assistant  to  the 

Special  Assistant  for  Scheduling  and 

Advance,  Office  of  the  Secretary 
DOT  292  Intergovernmental  Liaison 

Officer  to  the  Director  of 

Intergovernmental  Affairs 
DOT  294  Special  Assistant  to  the 

Associate  Deputy  Secretary 
DOT  301  Director,  Office  of 

Intergovernmental  Affairs  and 

Consiuner  Affiairs  to  the  Assistant 

Secretary  for  Governmental  Affairs 
DOT  315  Director  of  Intergovernmental 

Affairs  to  the  Administrator,  National 

Highway  Traffic  Safety 

Administration 
DOT  316  Special  Assistant  to  the 

Assistant  Secretary  for  Transportation 

PoUcy 
DOT  319  Congressional  Liaison  Officer 

to  the  Assistant  Administrator  for 

Government  and  Indian  Affiairs 
DOT  320  Special  Assistant  to  the  Chief 

of  Staff 
DOT  324  Scheduling  Assistant  to  the 

Special  Assistant  for  Scheduling  and 

Advance 
DOT  338  Special  Assistant  to  the 

Deputy  Administrator,  Federal 

Highway  Administration 
DOT  342  Special  Assistant  to  the 

Special  Assistant  for  Scheduling  and 

Advance 
DOT  347  Deputy  Scheduler  to  the 

Special  Assistant  for  Scheduling  and 

Advance 
DOT  351  Special  Assistant  to  the 

Deputy  Secretary 
DOT  352  Regional  Administrator, 

Region  II,  New  York,  N.Y.  to  the 

Deputy  Administrator,  Federal  Transit 

Administration 
DOT  355  Director  for  Drug  Enforcement 

and  Program  Compliance  to  the  Chief 

of  Staff 
DOT  356  Senior  Congressional  Liaison 

Officer  to  the  Director,  Office  of 

Congressional  Affiairs      ,  ^  ., 


Section  213.3395    Federal  Emergency 
Management  Agency 

FEMA  53  Policy  Advisor  to  the  Director 

Section  213.3396    National 
Transportation  Safety  Board 

NTSB  1  Special  Assistant  to  a  Member 
NTSB  25  Special  Assistant  to  a  Member 
NTSB  30  Confidential  Assistant  to  the 

Chairman 
NTSB  31  Confidential  Assistant  to  the 

Chairman 
NTSB  31  Confidential  Assistant  to  the 

Chairman 
NTSB  92  Director.  Office  of  Government 

Affiairs  to  the  Chairman 
NTSB  102  Special  Assistant  to  a 

Member 
NTSB  105  Special  Assistant  to  a 

Member 
NTSB  106  Director,  Office  of  Public 

Af&irs  to  the  Chairman 


Section  213.3397 
Finance  Board 


Federal  Housing 


FHFB  3  Special  Assistant  to  the 
Chairman 

Soiior  Level  Schedule  C  Positions 

(Above  GS-15) 

Section  21 3.3342    Export-Import  Bank 

Vice  President  for  Public  Affairs  and 

Publications  to  the  President  and 

Chairman 
Chief  of  Staff  and  Vice  President  for 

Congressional  and  External  Affairs  to 

the  President  and  Chairman 
Assistant  to  the  President  and  Chairman 
Assistant  to  the  President  and  Chairman 
Vice  President  for  Communications  to 

the  President  and  Chairman 
General  Cotmsel  to  the  President  and 

Chairman 
Special  Counselor  to  the  President  and 

Chairman 

Section  213.3382    National  Endowment 
for  the  Arts 

Executive  Director,  President's 
Conunission  on  the  Arts  and 
Humanities  to  the  President  of  the 
United  States 

Section  213.3357    National  Credit 
Union  Administration 

Executive  Director  to  the  Chairman 
Director  of  Community  Development 
Credit  Unions  to  the  Chairman 

Section  213.3390    African  Development 
Foundation 

Vice  President  to  the  President 

Section  213.3343    Farm  Credit 
Administration 

Secretary  of  the  Board  to  the  Chairman 
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Section  213.3393    Pension  Benefit 
Guaranty  Corporation 

Executive  Piiector  to  the  Secretary  of 

Labor 
Deputy  Executive  Director  and  Chief 

Negotiator  to  the  Executive  Director 
Deputy  Executive  Director  and  Chief 

Financial  Officer  to  the  Executive 

Director 

Section  21 3.3333    Federal  Deposit 
Insurance  Corporation 

General  Counsel  to  the  Chairman 
Director.  Office  of  Corporate 

Communication  to  Deputy  to  the 

Chairman  for  Policy 
Deputy  to  the  Chairman  for  Policy  to  the 

Chairman 

Section  213.3305    Department  of  the 
Treasury 

Advisor  to  the  Assistant  Secretary  for 
Tax  Policy 

Senior  Deputy  Comptroller  for 
Economic  Analy»s  and  Pnbbc  AfEairs 
to  the  Comptroller  of  the  Currency 

AndMrity:  5  U.S.C  3301  and  3302;  E.O. 
10577.  3  CFR  1954-1958  Comp..  P.218. 

Office  of  Penonnel  Management 

Lomins  A.  Green, 

Deputy  Director. 

(FR  Doc  96-22501  Filed  9  4  06;  8:45  am] 

HLUNQ  COM  aS-*MI 


The  National  Partnership  Council 
Meeting 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Notice  of  meeting. 

TME  ANO  DATE:  3:00  p.m.,  September  11, 
1996. 

PLACE:  Old  Executive  Office  Building. 
Room  450. 17th  and  Pennsylvania 
Avenue,  NW..  Washington,  DC  20503. 

STATUS:  This  meeting  will  be  open  to  the 
public.  Although  the  number  of  seats 
will  be  limited  because  of  the  capacity 
of  the  meeting  room,  seating  will  be 
available  on  a  first-come,  first-served 
basis.  Also,  because  the  Old  Executive 
Office  Building  is  a  seciue  building, 
members  of  the  pubhc  will  require  a 
security  clearance  and  identification. 
Ccmsequently,  anyone  who  would  like 
to  attend  this  meeting  should  telephone 
OPM's  Center  for  Partnership  and 
Labor-Management  Relations  at  (202) 
606-2930  or  606-2707  on  or  before 
September  6, 1996,  with  his/her  date  of 
birth  and  social  security  number. 
Individuals  with  special  access  needs 
wishing  to  attend  should  also  contact 
OPM  to  obtain  appropriate 
accommodations. 


MATTERS^  BE  CONSIDERED:  This 
meeting  will  consist  of  an  awards 
ceremony.  The  winners  of  the  1996 
National  Partnership  Award  will  be 
announced;  and  the  winners  will 
receive  their  awards.  The  National 
Partnership  Award  is  given  in 
recognition  of  outstanding  labor- 
management  partnership  activities.  A 
reception  will  be  held  immediately  after 
the  awards  ceremony. 

CONTACT  PERSON  FOR  ttOKE  INFORMATION: 
Michael  Cushing,  Director,  Center  for 
Partnership  and  Labor-Management 
Relations.  Office  of  Personnel 
Management.  Theodore  Roosevelt 
Building.  1900  E  Street.  NW..  Room 
7H28.  Washington.  DC  20415-0001. 
(202) 606-0010. 

Office  of  Personnel  Management 

|aB«B.KiBg. 

Directtx: 

(FR  Doc.  96-22755  Filed  9-4-96;  8:45  am] 

BHJJNQ  oooc  aas-ei-H 


RAILROAD  RETIREMENT  BOARD 

Determination  of  Quarterly  Rate  of 
Excise  Tax  for  Railroad  Retirement 
Supplemental  Annuity  Program 

In  accordance  with  directions  in 
Section  3221(c)  of  the  Railroad 
Retirement  Tax  Act  (26  U.S.C,  Section 
3221(c)),  the  Raihoad  Retirement  Board 
has  determine  that  the  excise  tax 
imposed  by  such  Section  3221(c)  on 
every  employer,  with  respect  to  having 
individuals  in  his  employ,  for  each 
work-hour  for  which  compensation  is 
paid  by  such  employer  for  services 
rendered  to  him  during  the  quarter 
beginning  October  1. 1996.  shall  be  at 
the  rate  of  34  cents. 

In  accordance  with  directions  in 
Section  15(a)  of  the.Raihoad  Retirement 
Act  of  1974.  the  Raihoad  Retirement 
Board  has  determined  that  for  the 
quarter  beginning  October  1, 1996.  33.8 
percent  of  the  taxes  collected  imder 
Sections  3211(b)  and  3221(c)  of  the 
Railroad  Retirement  Tax  Act  shall  be 
credited  to  the  Railroad  Retirement 
Accoimt  and  66.2  percent  of  the  taxes 
collected  under  such  Sections  3211(b) 
and  3221(c)  plus  100  percent  of  the 
taxes  collected  under  Section  3221(d)  of 
the  Railroad  Retirement  Tax  Act  shall  be 
credited  to  the  Railroad  Retirement 
Supplemental  Account. 

Dated:  August  27. 1996. 

By  Authority  of  the  Board. 
Beatrice  Ennki, 
Secretary  totheBoard. 
(FR  Doc  96-22550  Filed  0  4  96;  8:45  am| 


SECURITIES  AND  EXCilANQE 
COMMISSION 

[Rei.  No.  IC-22185;  File  No^12-100eO| 

Connecticut  General  Ufa  Insurance 
Company,  et  ai. 

August  28. 1996. 

AGENCY:  Securities  and  Exchange 
Conunission  ("SEC"  or  •'Commission"). 
ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  ("1940  Act"). 

APPUCANT8:  Connecticut  General  Life 
Insuirance  Comf)any  ("CO  Life"),  CG 
Corporate  Insiuance  Variable  Life 
Separate  Account  02  ("Account  02"). 
and  QGNA  Financial  Advisors,  Inc. 
("CFA"). 

RELEVANT  1940  ACT  SECTXMS:  Order 
requested  under  Section  6(c)  of  the  1940 
Act  granting  exemptions  firom  Section 
27(c)(2)  of  the  1940  Act  and  Rule  6e- 
3(T)(c)(4)(v)  thereunder. 
SUMMARY  OF  APPUCATION:  Applicants 
request  an  order  permitting  Account  02 
and  any  other  separate  accoimt 
established  in  the  future  by  CC  Life  (the 
"Futiue  Accounts."  collectively,  with 
Account  02.  the  "Accounts")  to  support 
certain  flexible  premium  variable  life 
insurance  contracts  ("Current 
Contracts")  or  contracts  which  are 
substantially  similar  in  all  material 
respects  to  the  Current  Contracts 
("Futxue  Contracts")  issued  by  CG  Life 
to  deduct  a  charge  ("federal  tax  burden 
charge")  that  is  reasonable  in  relation  to 
CG  Life's  increased  federal  income  tax 
bimlen  resulting  6Y>m  the  application  of 
Section  848  of  the  Internal  Revenue 
Code  of  1986,  as  amended. 
FNJNQ  DATE:  The  applicaticm  was  filed 
on  March  26, 1996  and  amended  and 
restated  on  August  26. 1996. 
HEARING  OR  NOTIFICATION  OF  HEARINQ:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  ordere  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC  and  serving  Applicants  with  a 
copy  of  the  request,  pwrsonally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
September  23. 1996.  and  should  be 
accompanied  by  proof  of  service  on 
Applicants  in  the  form  of  an  affidavit  or, 
for  lavryers.  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  Secretary  of  the  SEC 
ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street,  NW.,  Washington.  DC  20549; 
AppUcants.  Robert  A.  Picarello,  Esq., 
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Connecticut  General  Life  Insurance 
Company.  900  Cottage  Grove  Road, 
Hartford.  CT  06152,  copy  to  George  N. 
Gingold,  Bsq.,  197  King  Philip  Drive, 
West  Hartford,  CT  06117-1409. 

FOR  FIMTTHER  INFORMATION  CONTACT: 
Edward  PJ  Macdonald,  Staff  Attorney,  or 
Patrice  M.  Pitts,  Special  Counsel,  Office 
of  Insurance  Products,  Division  of 
Investment  Management,  at  (202)  942- 
0670. 

8UPPLEME1ITARY  INFORMATION:  Following 
is  a  simun^  of  the  appUcation.  The 
complete  tpplication  is  available  for  a 
fee  from  tile  Public  Reference  Branch  of 
the  SEC.   I 

ApplicanUi'  Representatioiis 

1.  CG  Life,  a  stock  life  insurance 
company  domiciled  in  Connecticut,  is  a 
wholly  ovmed  subsidiary  of  QGNA 
Holdings,  Inc.,  which  is,  in  turn,  wholly 
owned  byOGNA  Corporation. 

2.  Account  02,  established  by  OG  Life 
on  February  23,  1996,  pursuant  to 
Connecticut  law,  is  registered  with  the 
Commissibn  as  a  unit  investment  trust. 
The  assets  of  Accoimt  02  are  divided 
among  subaccounts,  each  of  which 
invests  in  shares  of  a  portfoUo  of  a 
registered  open-end  management 
investment  company.  Each  of  the  Future 
Accounts  will  be  organized  as  unit 
investment  trusts  and  will  file 
registratiob  statements  under  the  1940 
Act  and  the  Securities  Act  of  1933. 

3.  CF/i.  will  serve  as  the  distributor 
and  the  principal  underwriter  of  the 
Current  Contracts.  AppUcants  expect 
CFA  also  to  serve  as  the  distributor  and 
principal  underwriter  of  the  Futtire 
Contracts.  CFA  is  a  wholly  owned 
subsidiary  of  Connecticut  General 
Corporation,  which,  in  turn,  is  a  wholly 
owned  subsidiary  of  QGNA 
Corporation.  CFA  is  a  member  of  the 
National  Association  of  Secvuities 
Dealers,  Inc.,  and  is  registered  with  the 
Conmiissibn  as  a  broker-dealer  under 
the  Securities  Exchange  Act  of  1934  and 
as  an  investment  adviser  the  Investment 
Advisers  Act  of  1940. 

4.  The  Current  Contracts  are  flexible 
premium  variable  individual  life 
insurance,  policies.  The  Future  Contracts 
Mrill  be  substantially  similar  in  all 
material  r^pects  to  the  Current 
Contracts  (collectively.  Future  Contracts 
and  Current  Contracts,  the  "Contracts"). 
The  Contmcts  will  be  issued  in  rehance 
on  Rule  6*-3(T)(b)(13)(i)(A). 

5.  CG  Life  will  deduct  1.25%  of  each 
premium  payment  made  imder  the 
Current  Contracts  to  cover  CG  Life's 
estimated  cost  for  the  federal  income  tax 
treatment  of  deferred  acquisition  costs. 

6.  In  the  Omnibus  Budget 
Reconcihition  Act  of  1990  ("OBRA 


1990"),  Congress  amended  the  Internal 
Revenue  Code  of  1986  (the  "Code")  by, 
among  other  things,  enacting  Section 
848  thereof.  Section  848  changed  how  a 
Ufe  insurance  company  must  compute 
its  itemized  deductions  from  gross 
income  for  federal  income  tax  purposes. 
Section  848  requires  a  Ufe  insurance 
company  to  capitalize  and  amortize  over 
a  period  of  ten  years  part  of  the 
company's  general  expenses  for  the 
current  year.  Under  prior  law,  these 
general  expenses  were  deductible  in  full 
from  the  gross  income  of  the  ciurent 
year. 

7.  The  amount  of  expenses  that  must 
be  capitalized  and  amortized  over  ten 
years  rather  than  deducted  in  the  year 
incurred  is  based  upon  "net  premiums" 
received  in  connection  with  certain 
types  of  instirance  contracts.  Section 
848  of  the  Code  defines  "net  premium" 
for  a  type  of  contract  as  gross  premiimis 
received  by  the  insurance  company  on 
the  contracts  minus  return  premiiuns 
and  premiums  paid  by  the  insurance 
company  for  reinsiuBUce  of  its 
obhgations  under  such  contracts.  The 
effect  of  Section  848  is  to  accelerate  the 
realization  of  income  from  insurance 
contracts  covered  by  that  Section  and, 
accordingly,  the  payment  of  taxes  on  the 
income  generated  by  those  contracts. 

8.  The  amount  of  general  expenses 
that  must  be  capitaUzed  depends  upon 
the  type  of  contract  to  whidi  the 
premiums  received  relate,  and  varies 
according  to  a  schedule  set  forth  in 
Section  848.  The  Contracts  are 
"specified  insurance  contracts"  that  fell 
into  the  category  of  Ufe  insurance 
contracts,  under  Section  848,  for  which 
7.7%  of  the  year's  net  premiimis 
received  must  be  capitalized  and 
amortized. 

9.  The  increased  tax  burden  on  CG 
Life  resulting  from  the  application  of 
Section  848  may  be  quantified  as 
follows.  For  each  $10,000  of  net 
premivuns  received  by  CG  Life  imder  the 
Contracts  in  a  given  year.  Section  848 
requires  CG  Life  to  capitahze  $770 
[7.7%  of  $10,000).  $38.50  of  this  $770 
may  be  deducted  in  the  current  year, 
leaving  $731.50  ($770  minus  $38.50) 
subject  to  taxation  at  the  corporate  tax 
rate  of  35  percent.  This  results  in  an 
increase  in  tax  for  the  current  year  of 
$256.03  (.35  X  $731.50).  This  current 
increase  in  federal  income  tax  will  be 
partially  ofiiset  by  deductions  that  will 
be  allowed  during  the  next  ten  years  as 

a  result  of  amortizing  the  remainder  of 
the  $770  ($77  in  each  of  the  following 
nine  years  and  $38.50  in  year  ten). 

10.  In  the  bxisiness  judgment  of  OG 
Life,  a  discount  rate  of  10%  is 
appropriate  for  use  in  calculating  the 
present  value  of  CG  Life's  future  tax 


deductions  resulting  from  the 
amortization  described  above.  CG  Life 
seeks  an  after  tax  rate  of  rettim  on  the 
investment  of  its  capital  in  excess  of 
10%. »  To  the  v<}xtent  that  capital  must  be 
used  by  CG  Life  to  meet  its  increased 
federal  tax  burden  under  Section  848 
resulting  from  the  receipt  of  premiums, 
such  capital  is  not  available  to  CG  Life 
for  investment.  Thus,  the  cost  of  capital 
used  to  &itisfy  CG  Life's  increased 
federal  income  tax  burden  imder 
Section  848  is,  in  essence,  CG  Life's 
after  tax  rate  of  return  on  capital,  and. 
accordingly,  the  rate  of  return  on 
capital,  is  appropriate  for  use  in  this 
present  value  calculation.  To  the  extent 
that  the  10%  discount  rate  is  lower  than 
CG  Life's  actual  targeted  rate  of  return, 
a  margin  of  comfort  is  provided  that  the 
calculation  of  CG  Life's  increased  tax 
burden  attributable  to  the  receipt  of 
premiums  will  continue  to  be 
reasonable  over  time,  even  if  the 
corporate  tax  rate  or  targeted  rate  of 
return  is  lowered.  CG  Life  imdertakes  to 
monitor  the  tax  burden  imposed  on  it 
and  to  reduce  the  charge  to  the  extent 
of  any  significant  decrease  in  the  tax 
burden. 

11.  Assuming  a  35%  corporate  federal 
income  tax  rate,  and  applying  the  10% 
discount  rate,  the  present  value  of  the 
federal  income  tax  effiect  of  the 
increased  deductions  allowable  in  the 
following  10  years  is  $160.40.  Because 
this  amount  partially  offsets  the 
increased  federal  income  tax  burden. 
Section  848  imposes  an  increased 
federal  income  tax  burden  on  CG  Life 
with  present  value  of  $95.63  (i.e., 
$256.03  minus  $160.40.  or  0.96%)  for 
each  $10,000  of  net  premiums. 

12.  State  premium  taxes  are 
deductible  when  computing  federal 
income  taxes.  Thus,  CG  Life  does  not 
incur  incremental  federal  income  tax 
when  it  passes  on  state  premium  taxes 


<  In  deterniining  the  after-tax  rate  of  return  used 
in  arriving  at  this  discount  rate,  CG  Life  considered 
a  number  of  factors,  including:  actual  historical 
coats  CXj  Ufe  has  incurred  for  capital;  market 
interest  rates;  CG  Life's  anticipated  long  term 
growth  rate;  the  risk  level  for  this  type  of  business; 
and  inflation.  CG  Life  represents  that  such  factors 
are  appropriate  factors  to  consider  in  determining 
CG  Life's  cost  of  capital.  CG  Life  first  projects  its 
future  groMrth  rate  based  on  its  sales  projections,  the 
current  interest  rates,  the  inflation  rate,  and  the 
amount  of  capital  that  CG  Life  can  provide  to 
support  such  growth.  CG  Life  then  uses  the 
anticipated  growth  rate  and  other  factors 
enumerated  above  to  set  a  rate  of  return  on  capital 
that  equals  or  exceeds  this  rate  of  growth.  CG  Life 
seeks  to  maintain  a  ratio  of  capital  to  assets  that  is 
established  based  on  its  judgment  of  the  risks 
represented  by  various  components  of  its  assets  and 
liabilities.  Maintaining  the  ratio  of  capital  to  assets 
is  critical  to  offering  competitively  priced  products 
and,  as  to  CG  Life,  to  maintaining  a  com{>etitive 
rating  from  various  rating  agencies.  Consequently, 
CG  Life's  capital  should  grow  at  least  at  the  same 
rate  as  do  its  assets. 
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to  owners  of  the  Contracts.  Federal 
income  taxes,  however,  are  not 
deductible  when  computing  CX»  Life's 
federal  income  taxes.  To  compensate  CG 
Life  fully  for  the  impact  of  Section  848, 
therefore,  it  would  be  necessary  to  allow 
CG  Life  to  impose  an  additional  charge 
that  would  make  it  whole  not  only  for 
the  $95.63  additional  federal  income  tax 
burden  attributable  to  Section  848.  but 
also  for  the  federal  income  tax  on  the 
additional  $95.63  itself.  This  federal 
income  tax  can  be  determined  by 
dividing  $95.63  by  the  complement  of 
the  35%  federal  corporate  income  tax 
rate,  i.e..  65%,  resulting  in  an  additional 
charge  of  $147.12  for  each  $10,000  of 
net  premiiuns,  or  1.47%  of  net 
premiums. 

13.  Based  On  prior  experience,  CG  Life 
expects  that  all  of  its  current  and  future 
deductions  will  be  fully  taken.  A  charge 
of  1.25%  of  net  premium  payments 
would  reimburse  CG  Life  for  the  impact 
of  Section  848  on  its  federal  income  tax 
liabilities,  taking  into  account  the 
benefit  of  CG  Life  of  the  amortization 
permitted  by  Section  848  and  the  use  by 
CG  Life  of  a  discount  rate  of  10%  (the 
equivalent  of  CG  Life's  cost  of  capital) 

in  computing  the  future  deductions 
resulting  from  such  amortization. 

14.  Although  a  charge  of  1.25%  of  net 
premium  payments  would  reimburse 
CG  Life  for  the  impact  of  Section  848  (as 
ciurently  written)  on  its  federal  income 
tax  liabilities,  CG  Life  will  have  to 
increase  this  charge  if  any  future  change 
in,  or  interpretation  of  Section  848^  or 
any  successor  provision,  resuhs  in  an 
increased  federal  income  tax  biu'den  as 
a  consequence  of  the  receipt  of 
premiums.  Such  an  increase  could 
result  from  a  change  in  the  corporate 
federal  income  tax  rate,  a  change  in  the 
7.7%  figure,  or  a  change  in  the 
amortization  period. 

Applicants'  Legal  Analysis 

1.  Applicants  request  an  order  of  the 
Commission  pursuant  to  Section  6(c) 
exempting  them  from  the  provisions  of 
Section  27(c)(2)  of  the  1940  Act  and 
Rule  6e-3(T)(c)(4)(v)  thereunder,  to  the 
extent  necessary  to  permit  deductions  to 
be  made  from  premium  payments 
received  in  connection  with  the 
Contracts.  The  deductions  would  be  in 
an  amount  that  is  reasonable  in  relation 
to  CG  Life's  increased  federal  income 
tax  burden  related  to  the  receipt  of  such 
premiums.  Applicants  further  request 
an  exemption  from  Rule  6e-3(T)(cJ{4)(v) 
under  the  1940  Act  to  permit  the 
proposed  deductions  to  be  treated  as 
other  than  "sales  load"  for  the  purposes 
of  Section  27  of  the  1940  Act  and  the 
exemptions  bom  various  provisions  of 


that  Section  foimd  in  Rule  6e- 
3(T)(b)(13). 

2.  Section  6(c)  of  the  1940  Act 
provides,  in  pertinent  part,  that  the 
Commission  may,  by  order  upon 
application,  conditionally  or 
unconditionally  exempt  any  person, 
security  or  transaction  from  any 
provision  of  the  1940  Act  if  and  to  the 
extent  that  such  exemption  is  necessary 

.  or  appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  feirly 
intended  by  the  policy  and  the 
provisions  of  the  1940  Act. 

3.  Section  27(c)(2)  of  the  1940  Act 
prohibits  the  sale  of  periodic  payment 
plan  certificates  unless  the  proceeds  of 
all  payments  (except  such  amounts  as 
are  deducted  for  sales  load)  are  held 
under  an  indenture  or  agreement 
containing  in  substance  the  provisions 
required  by  Sections  26(a)(2)  and 
26(a)(3)  of  the  1940  Act.  Applicants  note 
that  certain  provisions  of  Rule  6e-3(T) 
provide  a  range  of  exemptive  rehef  for 
the  offering  of  flexible  premium  variable 
life  insurance  policies  such  as  the 
Contracts.  For  example,  subject  to 
certain  conditions.  Rule  6e- 
3(T)(b)(13)(iii)  provides  exemptions 
from  Section  27(c)(2)  that  include 
permitting  the  payment  of  certain 
administrative  fees  and  expenses,  the 
deduction  of  a  charge  for  certain 
mortality  and  expense  risks,  and  the 
"deduction  of  premium  taxes  imposed 
by  any  state  or  governmental  entity." 

4.  Rufe  6e-3(T)(c)(4)(v)  defines  "sales 
load"  charged  during  a  contract  period 
as  the  excess  of  any  payments  made 
during  the  period  over  the  sum  of 
certain  specified  charges  and 
adjustments,  including  "a  deduction  for 
and  approximately  equal  to  state 
premium  taxes." 

5.  Applicants  submit  that  the 
proposed  federal  tax  burden  charge  to 
be  deducted  in  connection  with  the 
Contracts  is  akin  to  a  state  premium  tax 
charge  in  that  it  is  an  appropriate  charge 
related  to  CG  Life's  tax  burden 
attributable  to  premiums  received. 
Thus,  Applicants  submit  that  the 
proposed  federal  tax  burden  charge 
should  be  treated  as  other  than  "sales 
load,"  as  is  a  state  premium  tax  charge, 
for  purposes  of  the  1940  Act. 

6.  Apphcants  maintain  that  the 
requested  exemptions  from  Rule  6e- 
3(T)(c)(4)(v)  are  necessary  in  connection 
with  Applicants'  reliance  on  certain 
provisions  of  Rule  6e-3(T)(b)(13),  and 
particularly  on  subparagraph  (b){13)(i) 
which  provides  exemptions  from 
Sections  27(a)(1)  and  27(h)(1)  of  the 
1940  Act.  Issuers  and  their  affiliates 
may  rely  on  Rule  6e-3(T)(b)(13)(i)  only 
if  they  meet  the  Rule's  alternative 


limitations  on  sales  load,  as  defined  in 
Rule  6e-3(T)(c)(4).  Applicants  state  that, 
depending  upon  the  load  structure  of  a 
particular  contract,  these  ahemative 
limitations  may  not  be  met  if  the 
deduction  for  the  increase  in  an  issuer's 
federal  tax  burden  is  included  in  sales 
load.  Apphcants  acknowledge  that  a 
deduction  for  an  insurance  company's 
increased  federal  tax  burden  related  to 
deferred  acquisition  costs  does  not  fell 
squarely  within  any  of  the  specified 
charges  or  adjustments  which  are 
excluded  from  the  definition  of  "sales 
load"  in  Rule  6e-3(T)(c)(4). 
Nevertheless,  Applicants  submit  that 
there  is  no  public  policy  reason  for 
treating  such  federal  tax  bimlen  charge 
as  "sales  load." 

7.  Applicants  assert  that  the  public 
policy  underiying  Rule  6e-3(T)(b)(13)(i). 
like  that  underlying  Sections  27(a)(1) 
and  27(h)(1)  of  the  1940  Act,  is  to 
prevent  excessive  sales  loads  from  being 
chai^ged  in  connection  with  the  sale  of 
periodic  payment  plan  certificates. 
Applicants  submit  that  the  treatment  of 
a  federal  income  tax  charge  attributable 
to  premium  payments  as  "sales  load" 
would  in  no  way  further  this  legislative 
purpose  because  such  a  deduction  has 
no  relation  to  the  payment  of  sales 
commissions  or  other  distribution 
expenses.  Applicants  state  that  the 
Commission  has  concurred  in  this    - 
conclusion  by  excluding  deductions  for 
state  premium  taxes  from  the  definition 
of  "sales  load"  in  Rule  6e-3(T)(c)(4). 

8.  Applicants  assert  that  the  source  for 
the  definition  of  "sales  load"  found  in 
Rule  6e-3(T)  supports  this  analysis. 
Applicants  state  that  the  Commission's 
intent  in  adopting  Rule  6e-3(T)(c)(4) 
was  to  tailor  the  general  terms  of 
Section  2(a)(35)  of  the  1940  Act  to 
variable  life  insurance  contracts.  In  this 
regard,  Apphcants  note  that  just  as  the 
percentage  hmits  of  Sections  27(a)(1) 
and  27(h)(1)  depend  on  the  definition  of 
"sales  load"  in  Section  2(a)(35)  for  their 
efficacy,  the  percentage  Umits  in  Rule 
6e-(T)(b)(13)(i)  depend  on  Rule  6e- 
3(T)(c)(4),  which  does  not  depart,  in 
principle,  from  Section  2(a)(35). 

9.  Applicants  assert  that  Section 
2(a)(35)  also  excludes  from  "sales  load" 
administrative  expenses  or  fees  that  are 
"not  properly  chargeable  to  sales  or 
promotional  activities".  Applicants 
submit  that  this  suggests  that  the  only 
deductions  intended  to  fell  within  the 
definition  of  "sales  load"  are  those  that 
are  proj)erly  chargeable  to  such 
activities.  Because  the  proposed  federal 
tax  burden  chai^ge  will  be  used  to 
compensate  CG  Life  for  its  increased 
federal  income  tax  burden  attributable 
to  the  receipt  of  premiimis,  and  such 
cost  is  not  properly  chargeable  to  sales 
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or  promotional  activities,  Applicants 
submit  that  this  language  of  Section 
2(a)(35)  is  another  indication  that  not 
treating  such  federal  tax  burden  charge 
as  "sales  load"  is  consistent  with  the 
policies  of  the  1940  Act. 

10.  Applicants  further  assert  that 
Section  2(a)(35)  excludes  from  the 
definition  of  "sales  load"  under  the 
1940  Act  deductions  firom  premiums  for 
"issue  ta;(es."  Applicants  submit  that 
the  exclu$ion  from  "sales  load"  of 
charges  attributable  to  federal  tax 
obligations  is  consistent  with  the 
policies  of  the  1940  Act 

11.  Applicants  assert  that  the  terms  of 
the  relief  requested  with  respect  to 
Contracts  to  be  issued  through  the 
Accounts  are  consistent  with  the 
standards  enimierated  in  Section  6(c)  of 
the  1940  Act.  Without  the  requested 
relief,  CX^Life  would  t:ave  to  request 
and  obtain  exemptive  relief  for  each 
Contract  to  be  issued  through  one  of  the 
Accounts^  Applicants  state  that  such 
additional  requests  for  exemptive  relief 
would  present  no  issues  under  the  1940 
Act  not  already  addressed  in  this 
request  for  exemptive  relief. 

12.  Apelicants  assert  that  the 
requested  relief  is  appropriate  in  the 
public  interest  because  it  would 
promote  competitiveness  in  the  variable 
life  insurance  market  by  eliminating  the 
need  for  <CG  Life  or  Future  Accounts  to 
file  redundant  exemptive  applications, 
thereby  reducing  administrative 
expenses  and  maximizing  efficient  use 
of  resoun^es.  The  delay  and  expense 
involved  in  having  to  seek  exemptive 
relief  reptatedly  would  impair  the 
ability  of  CO  Life  and  the  Future 
Accounts!  to  take  advantage  fully  of 
business  Opportunities  as  those 
opportimlties  arise. 

13.  Applicants  state  that  the  requested 
relief  is  c|>nsistent  with  the  purposes  of 
the  1940  Act  and  the  protection  of 
investors  for  the  same  reasons.  If  CG 
Life  and  the  Future  Accounts  were 
required  to  seek  exemptive  relief 
repeatedly  with  res{>ect  to  the  same 
issues  addressed  in  this  application, 
investors  would  not  receive  any  benefit 
or  additional  protection  thereby  and 
might  be  disadvantaged  as  a  result  of 
increased!  overhead  expenses  for  CG  Life 
and  the  F\iture  Accounts. 

Conditioas  for  Relief 

1.  Applii:ants  agree  to  comply  with  the 
foiloMring  Conditions  for  relief. 

a.  CG  Life  will  monitor  the  reasonableness 
of  the  federal  tax  burden  charge  to  be 
duducted  pursuant  to  the  requested 
exemptive  relief. 

b.  The  registration  statement  for  each 
Contract  under  which  the  federal  tax  burden 
charge  is  deducted  will:  (i)  disclose  the 
charge;  (ii]  explain  the  purpose  of  the  charge; 


and  (iii)  state  that  the  charge  is  reasonable  in 
relation  to  CG  Life's  increased  federal  income 
tax  burden  under  Section  848  of  the  Code 
resulting  firom  the  receipt  of  premiums, 
c  The  registration  statement  for  each 
Contract  under  which  the  federal  tax  burden 
charge  is  deducted  will  contain  as  an  exhibit 
an  actuarial  opinion  as  to:  (i)  the 
reasonableness  of  the  charge  in  relation  to  CG 
Life's  increased  federal  income  tax  burden 
under  Section  848  resulting  from  the  receipt 
of  premiums;  (ii)  the  reasonableness  of  the 
after  tax  rate  of  return  that  is  used  in 
calculating  the  federal  tax  burden  charge  and 
the  relationship  that  such  charge  has  to  CG 
Life's  cost  of  capital;  and  (iii)  the 
appropriateness  of^e  fectors  taken  into 
account  by  CG  Life  in  determining  the  after 
tax  rate  of  return. 

2.  Applicants  undertake  to  rely  on  the 
exemptive  relief  requested  herein  with 
respect  to  Future  Contracts  only  if  such 
contracts  are  substantially  similar  in  all 
material  respects  to  the  Contracts 
described  in  the  Application. 

Conclusion 

For  the  reasons  summarized  above. 
Applicants  represent  that  the  requested 
relief  from  Sections  27(c)(2)  of  the  1940 
Act  and  Rule  6e-3(T)(c)(4)(v) 
thereunder  is  necessary  or  appropriate 
in  the  public  interest  and  otherwise 
meets  the  standards  of  Section  6(c)  of 
the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Maigant  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  96-22579  Filed  9-1-96;  8:45  am] 
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First  American  Investment  Funds,  Inc., 
et  al.;  Notice  of  Application 

August  28, 1996. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPLICANTS:  First  American  Investment 
Funds,  Inc.  ("FAIF"),  First  American 
Funds,  Inc.  ("FAF")  (collectively,  the 
"Funds"),  First  Trust  National 
Association  ("First  Trust"),  and  First 
Bank  National  Association  ("First 
Bank"). 

RELEVANT  ACT  SECTIONS:  Order  requested 
imder  rule  17d-l  vmder  the  Act  to 
permit  certain  joint  transactions. 
SUMMARY  OF  APPUCATION:  The  requested 
order  would  permit  the  Funds  to  pay 
First  Trust,  emd  First  Trust  to  accept, 
fees  for  acting  as  lending  agent  wiUi 


respect  to  securities  lending 
transactions  by  the  Fimds. 
FlUNQ  DATES:  The  application  was  filed 
on  June  21, 1996,  and  amended  on 
August  22, 1996. 

HEARINQ  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  ^e  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
September  23. 1996,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street  NW.,  Washington,  DC  20549. 
Applicants:  the  Funds,  680  East 
Swedesford  Road,  Wayne,  PA  19087; 
First  Trust,  180  East  Fifth  Street,  St. 
Paul,  MN  55101;  and  First  Bank.  601 
Second  Avenue  South,  Minneapolis, 
MN  55402. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  M.  Boggs,  Staff  Attorney,  at  (202) 
942-0572,  or  Mercer  E.  BuUard,  Branch 
Chief,  at  (202)  942-0564  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  FAIF  and  FAF  are  registered  under 
the  Act  as  open-end  management 
investment  companies  and  are 
incorporated  under  the  laws  of  the 
States  of  Maryland  and  Minnesota, 
respectively.  FAIF  has  twenty  separate 
series  and  FAF  has  three.  First  Trust 
serves  as  custodian  for  each  Fund  and 
First  Bank  is  the  investment  adviser  for 
each  Fund.  First  Trust  and  First  Bank 
are  wholly-owned  subsidiaries  of  First 
Bank  System,  Inc.  ("FBS"). 

2.  Each  Fund  and  its  series,  with  one 
exception,  is  currently  permitted  under 
its  investment  objectives,  policies,  and 
restrictions  to  lend  its  portfolio 
securities.  Since  the  Funds  currently  do 
not  have  the  internal  resoim»s 
necessary  to  lend  securities  efficiently 
or  effectively  v«thout  the  services  of  a 
third-party  lending  agent.  First  Bank  has 
proposed  that  the  Funds  engage  First 
Trust,  or  other  third-party  agents,  to  act 
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as  lending  agent  for  the  Fund.  The 
lending  agent  will  be  responsible  for 
establishing  contact  with  potential 
borrowers,  monitoring  daily  the  value  of 
the  loaned  securities  and  collateral, 
requesting  that  borrowers  add  to  the 
collateral  when  required,  and 
performing  other  administrative 
functions.  In  addition,  the  lending  agent 
would  invest  cash  collateral  in 
instruments  pre-approved  by  First  Bank. 

3.  The  duties  of^tne  lending  agent,  as 
well  as  procedures  governing  the 
securities  lending,  will  be  included  in 
the  Fund's  agreement  with  the  lending 
agent  or  otherwise  detailed  in  writing. 
The  ultimate  responsibility  for 
determining  which  securities  are 
available  to  be  loaned  and  to  whom  the 
securities  may  be  loaned  will  reside 
with  First  Bank,  subject  to  parameters 
set  forth  in  procedures  approved  by  the 
Fund's  boarid  of  directors.  First  Bank 
will  monitor  the  lending  agent  to  ensure 
that  the  seciuities  loans  are  effected  in 
accordance  with  procedures  adopted  by 
the  Fund's  board  of  directors.  For  its 
services,  the  lending  agent  will  receive 
a  pre-negotiated  ptercentage  of  the 
lending  fee  or  portion  of  the  return  on 
the  investment  of  cash  collateral 
received  by  a  Fund.  AppUcants 
represent  that  the  duties  to  be 
performed  by  the  lending  agent  will  be 
consistent  with  and  not  exceed  the 
parameters  set  forth  in  Nonvest  Bank,  a 
no-action  letter  issued  by  the  staff  of  the 
Division  of  Investment  Management 
(pub.  Avail.  May  25, 1995). 

4.  Each  borrower  of  a  Fund's 
securities  will  be  required  to  tender 
collateral  to  be  held  by  First  Trust,  or 
other  custodian  to  the  Fund,  in  the  form 
of  cash,  securities  issued  or  guaranteed 
by  the  United  States  Government,  its 
agencies  or  instrumentahties,  or 
irrevocable  letters  of  credit  issued  by 
approved  banks. 

5.  In  transactions  where  the  collateral 
consists  of  U.S.  Government  securities 
or  bank  letters  of  credit,  the  lending 
agent  typically  will  negotiate  on  behalf 
of  the  Fund  a  lending  fee  to  be  paid  by 
the  borrower  to  the  Fund.  The  borrower 
will  deliver  to  the  Fund's  custodian  U.S. 
Government  securities  or  bank  letters  of 
credit  equal  to  at  least  100%  of  the 
securities  loaned,  which  collateral  will 
be  supplemented  to  cover  differences 
between  the  market  value  of  the 
collateral  and  the  market  value  of  the 
loaned  securities  as  necessary.  At  the 
termination  of  the  loan,  the  borrower 
will  pay  to  the  Fund  the  lending  fee. 
and  the  lending  agent  will  receive  its 
pre-negotiated  percentage. 

6.  In  transactions  where  the  collateral 
consists  of  cash,  the  Fund  typically  will 
receive  a  portion  of  the  return  earned  on 


the  investment  of  the  cash  collateral  by 
or  under  the  direction  of  First  Bank. 
Depending  on  the  arrangements 
negotiated  with  the  borrower  by  the 
lending  agent,  a  percentage  of  the  return 
on  the  investment  of  the  cash  collateral 
may  be  remitted  by  the  Fund  to  the 
borrower.  Cash  collateral  delivered  by 
the  borrower  will  equal  at  least  100%  of 
the  portfolio  seciuities  loaned  and  will 
be  supplemented  to  cover  increases  in 
the  market  value  of  the  loaned 
securities,  as  necessary.  Out  of  the 
amounts  earned  on  the  investment  of 
the  cash  collateral,  the  borrower  would 
first  be  paid  the  amount  agreed  upon,  if 
any,  and  then,  out  of  any  remaining 
earnings,  the  lending  agent  would 
receive  its  pre-negotiated  percentage. 
The  Fund  will  bear  the  risk  of  loss  of  the 
collateral. 

7.  Applicants  request  an  order  to 
permit  the  Funds  to  pay  First  Trust,  and 
First  Trust  to  accept,  fees  in  connection 
with  First  Trust's  acting  as  lending 
agent  in  the  manner  described  in  the 
appUcation.  Applicants  request  that  the 
relief  sought  also  apply  to  any  other 
registered  investment  company  or  series 
thereof  which  in  the  future  may  be 
created  for  which  First  Bank,  or  any 
other  entity  controlling,  controlled  by, 
or  imder  common  control  (as  defined  in 
section  2(a)(9)  of  the  Act)  with  First 
Bank,  serves  as  investment  adviser. 

Applicants'  Legal  Analysis 

1.  Section  2(a)(3)  of  the  Act  defines  an 
affiliated  person  of  an  investment 
company  to  include  any  investment 
adviser  of  the  investment  company  and 
any  person  directly  or  indirectly 
controlling,  or  under  common  control 
with,  such  investment  adviser.  Under 
section  2(a)(3),  First  Bank,  as  investment 
adviser  of  each  of  the  Fimds,  is  an 
"affihated  person"  of  each  Fund. 
Further,  because  First  Trust  and  First 
Bank  are  under  the  common  control  of 
FBS.  First  Trust  is  an  "affiliated  person" 
of  First  Bank  and,  therefore.  First  Trust 
is  an  "affiliated  person  of  an  affiliated 
person"  of  each  Fund.  In  addition,  First 
Trust  may  be  deemed  to  be  an  affiliated 
person  of  certain  Funds  because  it  and 
its  affiliates  hold  of  record  more  than 
5%  of  the  outstanding  shares  of  these 
Fimds. 

2.  Section  17(d)  of  the  Act  and  rule 
17d-l  thereunder  prohibit  an  affiliated 
person  of  an  investment  company, 
acting  as  principal,  from  participating  in 
or  effecting  any  transaction  in 
connection  with  any  joint  enterprise  or 
joint  arrangement  in  which  the 
investment  company  participates.  The 
proposed  lending  transactions  may  be 
deemed  to  involve  a  joint  transaction 
because  First  Trust  as  lending  agent 


would  receive  a  percentage  of  the 
revenue  generated  by  a  Fund's  seciuities 
lending  program. 

3.  Rule  17d-l  authorizes  the  SEC  to 
permit  a  proposed  joint  transaction.  In 
determining  whether  to  permit  a 
transaction,  the  SEC  is  to  consider 
whether  the  proposed  transaction  is 
consistent  with  the  provisions,  poUcies, 
and  purposes  of  the  Act,  and  the  extent 
to  which  the  participation  of  the 
investment  companies  is  on  a  basis 
different  from  or  less  advantageous  than 
that  of  the  other  participants.  For  the 
reasons  discussed  below,  applicants 
believe  that  the  requested  relief  satisfies 
the  standards  for  reUef  set  forth  in  rule 
17d-l. 

4.  Applicants  believe  that  First  Trust 
can  provide  lending  agent  services  to 
the  Funds  in  an  efficient  and  profitable 
manner,  and  in  a  manner  comparable  to 
that  of  other  potential  lending  agents. 
AppUcants  state  that  First  Trust  is 
experienced  in  securities  lending 
services  and  has  in  place  the  personnel 
and  systems  necessary  to  provide 
services  in  an  efficient  and  cost-effective 
manner.  In  addition,  First  Bank,  as 
investment  adviser  to  the  Funds,  will 
direct  and  monitor  the  activities  of  First 
Trust  as  lending  agent. 

5.  Individual  employees  of  First  Trust 
who  are  involved  in  its  securities 
lending  activities  may  be  "dual 
employees"  of  First  Trust  and  First 
Bank.  As  employees  of  First  Bank,  such 
individuals  also  may  be  involved  in  the 
portfolio  lending  activities  of  First  Bank, 
as  investment  adviser  to  the  Fimds. 
However,  the  individuals  within  First 
Bank,  as  investment  adviser  to  the 
Funds,  who  will  direct  and  monitor  the 
activities  of  First  Trust,  as  securities 
lending  agent  for  the  Funds,  will  not 
have  operating  or  supervisory 
responsibility  with  respect  to  First 
Trust's  securities  lending  activities. 

6.  Applicants  propose  that  each  Fund 
will  adopt  the  following  procedures  to 
ensure  that  the  fee  arrangement  and 
other  terms  governing  the  relationship 
between  the  Fund  and  First  Trust  will 
be  fair: 

a.  In  connection  with  the  initial 
approval  of  First  Trust  as  lending  agent 
to  the  Fund,  the  board  of  directors  of  a 
Fund,  including  a  majority  of  the 
directors  who  are  not  "interested 
persons"  of  the  Fund  within  the 
meaning  of  the  Act,  will  determine  that 
(i)  the  contract  with  First  Trust  is  in  the 
best  interests  of  the  Fund  and  its 
shareholders;  (ii)  the  services  to  be 
performed  by  First  Trust  are  required  by 
the  Fund;  (iii)  the  nature  and  quality  of 
the  services  provided  by  First  Trust  are 
at  least  equal  to  those  provided  by 
others  offering  the  same  or  similar 


46876 Federal  Regigter  /  Vol.  61,  No.  173  /  Thursday,  September  5.  1996  /  Notices 


services;  axKi  (iv)  the  fees  for  First 
Trust's  services  are  fair  and  reasonable 
in  light  of  the  usual  and  customary 
charges  imposed  by  others  for  services 
of  the  same  nature  and  quahty. 

b.  Each  Fund's  contract  with  First 
Trust  for  lending  agent  services  will  be 
reviewed  annually  and  will  be  approved 
for  continuation  only  if  a  majority  of  the 
board  of  directors  of  each  Fund, 
including  a  majority  of  the  directors 
who  are  not  "interested  persons"  of  the 
Fund  withiti  the  meaning  of  the  Act, 
makes  the  findings  referred  to  in 
paragraph  (a}  above. 

c.  In  connection  with  the  initial 
approval  ofjFirst  Trust  as  lending  agent 
to  a  Fund,  the  board  of  directors  will 
obtain  competing  quotes  with  respect  to 
lending  agent  fees  &om  at  least  three 
independent  lending  agents  to  assist  the 
board  of  directors  in  making  the 
findings  referred  to  in  paragraph  (a) 
above. 

d.  The  b<ard  of  directors  of  each 
Fund,  incliiding  a  majority  of  the 
directors  who  are  nof'interested 
persons"  ofthe  Fund  within  the 
meaning  of  the  Act,  (i)  will  determine  at 
each  quarterly  meeting  that  the  loan 
transactions  during  the  prior  quarter 
were  effected  in  compliance  with  the 
conditions  and  procedures  set  forth  in 
the  application  and  (ii)  will  review  no 
less  frequently  than  annually  the 
conditions  and  procedures  for 
continuing  appropriateness. 

e.  Each  Ftuid  will  (i)  maintain  and 
preserve  permanently  in  an  easily 
accessible  place  a  written  copy  of  the 
procedures  and  conditions  (and 
modificaticns  thereto)  described  in  the 
appUcationj  or  otherwise  followed  in 
connection  with  lending  securities  and 
(ii)  maintain  and  preserve  for  a  period 
of  not  less  tban  six  years  from  the  end 
of  the  fiscal  year  in  which  any  loan 
transaction  occurred,  the  first  two  years 
in  an  easily  accessible  place,  a  written 
record  of  e^ch  such  loan  traiwaction 
setting  fortl^  a  description  of  the  security 
loaned,  the  identity  of  the  person  on  the 
other  side  of  the  loan  transaction,  the 
terms  of  th«  loan  transaction,  and  the 
information  or  materials  upon  which 
the  determination  was  made  that  each 
loan  was  made  in  accordance  with  the 
procedures  set  forth  above  and  the 
conditions  to  the  appUcation. 

Applicants'  Conditions 

Applicants  will  adhere  to  the 
following  aonditions: 

1.  No  Fund  may  lend  its  portfoUo 
securities  to  a  borrower  that  is  an 
affiliated  person  of  the  Fund,  any 
adviser  of  tpe  Fund,  or  First  Trust,  or  to 
an  affiliate^  person  of  any  such  person. 


2.  Except  as  set  forth  herein,  the 
securities  lending  program  of  each  Fund 
will  comply  with  all  present  and  future 
applicable  SEC  staff  positions  regarding 
seciirities  lending  arrangements,  i.e., 
with  respect  to  the  type  and  amount  of 
collateral,  voting  of  loaned  securities, 
limitations  on  the  percentage  of 
portfolio  securities  on  loan,  prospectus 
disclosure,  termination  of  loans,  receipt 
of  dividends  or  other  distributions,  and 
compliance  with  fundamental  policies.* 

3.  The  approval  of  the  board  of 
directors  of  a  Fund,  including  a  majority 
of  the  directors  who  are  not  "interested 
persons"  within  the  meaning  of  the  Act, 
shall  be  required  for  the  initial  and 
subsequent  approvals  of  First  Trust's 
service  as  lending  agent  for  the  Funds, 
for  the  institution  of  all  procedures 
relating  to  the  seciuities  lending 
programs  of  the  Funds,  and  for  any 
periodic  review  of  loan  transactions  for 
which  First  Trust  acted  as  lending 
agent. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 
Depu  ty  Secretary. 

(PR  Doc.  96-22578  Filed  9-4-96;  8:45  am] 
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QE  Funds,  et  al.;  Notice  of  Application 

August  29, 1996. 

AGENCY:  Sectirities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for  an 

Order  imder  the  Investment  Company 

Act  of  1940  (the  "Act"). 

APPUCANTS:  Elfun  Trusts,  Elfun  Global 
Fimd.  Elfun  Diversified  Fimd,  Elfun 
Tax-Exempt  Income  Fund,  Elfun  Income 
Fund  (collectively,  the  "Elfun  Funds"), 
Variable  Investment  Trust  ("Variable 
Trust"),  GE  S&S  Program  Mutual  Fund, 
GE  S&S  Long-Term  biterest  Fund 
(collectively,  all  of  the  foregoing  are  the 
"Registered  Investing  Entities"),  General 
Electric  Pension  Trust,  GE  Savii^s  and 
Security  (collectively,  the  previous  two 
are  the  "Retirement  Trusts"),  GE 
Insurance  Plan  Trust,  Ge  Medical  Care 
Trust  for  Pensioners,  GE  General  Rehef 
and  Loan  Funds  (collectively,  the 
previous  three  are  the  "Welfare 
Trusts"),  GE  Investments  International 
Fund,  GE  Investment  International 
Fund — ^NYC,  GE  Investments  Group 
Trust  (collectively,  the  previous  three 
are  the  "Group  Trusts"),  GE  Investments 


*  See,  e.g.,  SIFE  Trust  Fund  (pub.  avail.  Feb.  17, 
1982). 


Canada  Fund  (the  "Canada  Fund"),  CE 
Investment  Realty  Partners  I,  GE 
Investment  Realty  Partners  U.  GE 
Investment  Realty  Partners  HI,  GE 
Investment  Hotel  Partners  I 
(collectively,  the  previous  four  arethe 
"Limited  Partnerships")  collectively,  all 
of  the  foregoing  are  the  "Investing 
Entities",  GEI  Short-Term  Investment 
Fund  (the  "Investment  Trust"),  GE 
Investment  Management  Incorporated 
("GEIM"),  and  General  Electric 
Investment  Corporation  ("GEIC"). 
RELEVANT  ACT  SECTIONS:  Order  of 
exemption  requested  pursuant  to 
section  6(c)  of  the  Act  from  section 
12(d)(1),  under  sections  6(c)  and  17(b) 
that  would  grant  an  exemption  fiT>m 
section  17(a),  and  under  rule  17d-l  to 
permit  certain  transactions  in 
accordance  with  section  17(d)  and  rule 
17d-l. 

SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  to  permit  the  Investing 
Entities  to  purchase  shares  of  the 
Investment  Trust  for  cash  management 
purposes. 

FIUNQ  DATES:  The  applicant  was  filed  on 
October  31, 1995  and  amended  on  July 
24, 1996.  Applicants  have  agreed  to  file 
an  amendment,  the  substance  of  which 
is  incorporated  herein,  diu-ing  the  notice 
period. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  tiie  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  peraonally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
September  24, 1996,  and  should  be 
accompanied  by  proof  of  service  on 
appUcants,  in  the  form  of  an  affidavit, 
or,  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  natiu« 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Applicants,  3003  Summer  Street, 
Stamford,  Connecticut  06905. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  M.  Boggs,  Staff  Attorney,  at  (202) 
942-0572,  or  AUson  E.  Baur,  Branch 
Chief,  at  (202)  942-0564  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  appHcation 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 


Federal  Register  /  Vol.  61,  No.  173  /  Thursday,  September  5,  1996  /  Notices 


46877 


Applicants'  Representations 

1.  The  GE  Funds,  the  Elftm  Funds,  the 
Variable  Trust,  and  the  S&S  Fimds  are 
restored  open-end  management 
investment  compemies  that  are 
organized  either  under  the  laws  of 
Connecticut,  Massachusetts  or  New 
York.  Certain  of  the  foregoing  funds  are 
organized  as  series  companies.  In 
addition,  the  Elfun  Funds  and  the  S&S 
Funds  are  employee  securities 
companies  as  defined  in  section  2(a)(13) 
of  the  Act.  The  Retirement  Trusts  hold 
assets  for  the  benefit  of  current  and 
previous  employees  of  General  Electric 
Company  ("GE")  and  its  affiliates.  The 
Welfare  Trusts  hold  the  assets  of  various 
health  and  welfare  benefit  plans  for  the 
benefit  of  current  or  previous  employees 
of  GE  and  its  affiUates.  The  Group 
Trusts  are  each  a  pooled  trust 
established  by  GEIM  for  the  pooled 
investment  of  pension  and  profit 
sharing  plans  and  certain  governmental 
plans  which  are  exempt  from  federal 
income  taxation.  The  Canada  Fund  is  a 
fund  governed  by  the  laws  of  Canada 
and  established  for  the  pooled 
investment  by  pension  funds  sponsored 
by  an  employer  for  the  benefit  of  its 
employees.  The  Limited  Partnerships 
are  investment  limited  partnerships 
established  for  the  purposes  of  acquiring 
and  developing  real  estate  assets  and  are 
offered  only  to  "accredited  investors" 
with  the  meaning  of  Rule  501  of 
Regulation  D  under  the  Securities  Act  of 
1933. 

2.  GEIM  provides  investment  advisory 
and  administrative  services  to  the  GE 
Funds,  the  Variable  Trust,  and  the 
Canada  Fund.  GEIM  also  provides 
investment  management  services  to  the 
Limited  Partnerships  in  its  capacity  as 
general  partner.  GEIC  provides 
investment  advisory  and/or 
administrative  services  to  the  Elfun 
Fimds,  the  S&S  Funds,  the  Retirement 
Trusts,  the  Welfare  Trusts,  the  Group 
Trusts,  and  the  Canada  Fimd.  Both 
GEIM  and  GEIC  are  wholly-owned 
subsidiaries  of  GE. 

3.  The  Investment  Trust  will  be 
organized  as  a  New  Hampshire 
investment  trust  and  will  be  excluded 
from  the  definition  of  investment 
company  under  section  3(c)(1)  of  the 
Act.  Shares  will  be  non-voting  and  will 
be  offered  only  to  the  Investing  Entities. 
The  Investment  Trust  will  invest 
exclusively  in  certain  short-term  money 
market  instruments,  will  maintain  a 
dollar  weighted  average  portfoUo 
maturity  of  ninety  days  or  less,  and  will 
not  purchase  any  security  with  a 
remaining  maturity  of  greater  than  397 
days.  GEIM  will  serve  as  investment 
adviser  to  the  investment  trust. 


4.  Each  Investing  Entity  has,  or  may 
be  expected  to  have,  iminvested  cash 
held  by  its  custodian  bank.  Such  cash 
may  result  fit>m  a  variety  of  sources, 
including  dividends  or  interest  received 
on  portfolio  securities,  unsettled 
securities  transactions,  reserves  held  for 
investment  strategy  purposes,  scheduled 
maturity  of  investments,  Uquidation  of 
investment  securities  to  meet 
anticipated  redemptions  and  dividend 
pa)rments,  and  new  monies  received 
from  investors.  Applicants  propose  that 
the  Investing  Entities  be  able  to  invest 
such  uninvested  cash  in  shares  of  the 
Investment  Trust.  In  addition,  to 
facilitate  the  estabUshment  of  the 
Investment  Trust,  relief  is  also  being 
requested  to  allow  a  Registered 
Investing  Entity  to  participate  initially 
in  the  Investment  Trust  through  a  one- 
time contribution  of  portfolio  securities. 

5.  Applicants  request  that  relief  be 
extended  to  any  investment  adviser 
controlled  by  or  common  control  with 
GEIM  or  GEIC  (collectively,  the 
"Advisers").  In  addition.  appUcants 
request  that  relief  be  extended  to  all 
future  registered  investment  companies 
and  series  thereof,  future  pension  plans, 
or  future  limited  partnerships  for  which 
an  Adviser  may  act  as  investment 
adviser.  (Such  entities  are  also  the 
"Investing  Entities"  and/or  "Registered 
Investing  Entities.")  In  no  case  will  an 
Investing  Entity  be  a  registered 
investment  company  that  values  its 
assets  in  accordance  with  rule  2a-7 
imder  the  Act. 

Applicants'  Legal  Anafysis 

A.  Section  12(d)(1) 

1.  Section  12(d)(1)(A)  of  the  Act 
prohibits  any  registered  investment 
company  (the  "acquiring  company")  or 
any  company  or  companies  controlled 
by  such  acquiring  company  to  purchase 
any  security  issued  by  any  other 
investment  company  (the  "acquired 
company")  if  such  purchase  will  result 
in  the  acquiring  company  or  companies 
it  controls  owning  in  the  aggregate  (a) 
more  than  3%  of  the  outstanding  voting 
stock  of  the  acquired  company,  (b) 
securities  issued  by  the  acquired 
company  with  an  aggregate  value  in 
excess  of  5%  of  the  acquiring  company's 
total  assets,  or  (c)  securities  issued  by 
the  acquired  company  and  all  other 
investment  companies  with  an  aggregate 
value  in  excess  of  10%  of  the  value  of 
the  acquiring  company's  total  assets. 
Section  12(d)(1)(B)  prohibits  a  registered 
investment  company  (the  "acquired 
company")  from  selling  any  seciuity  to 
another  investment  company  (the 
"acquiring  company"]  if  sudi  sale  will 
result  in  (a)  more  than  3%  of  the 


outstanding  stock  of  the  acquired 
company  is  owned  by  the  acquiring 
company  and  more  than  10%  of  the 
total  outstanding  voting  stock  of  the 
acquired  company  is  owned  by  the 
acquiring  company  or  other  investment 
companies. 

2.  Applicants  state  that,  while  the  size 
of  the  Investment  Trust  may  vary 
significantly  from  day  to  day,  it  is  likely 
that  one  or  more  of  the  Investing 
Entities  would  have  an  investment  in 
the  Investment  Trust  that  would  exceed 
the  section  12(d)(1)  Umits.  In  addition, 
applicants  propose  that  each  Registereid 
Investing  Entity  be  permitted  to  invest 
in,  and  holding  shares  of,  the 
Investment  Trust  to  the  extent  that  a 
Registered  Investing  Entity's  aggregate 
investment  in  the  Investment  Trust  at 
the  time  the  investment  is  made  does 
not  exceed  25%  of  the  Registered 
Investing  Entity's  total  assets. 
Accordingly,  applicants  seek  an 
exemption  from  the  provisions  of 
section  12(d)(1)  to  the  extent  necessary 
to  implement  the  proposed  transactions. 

3.  Applicants  state  that  the 
Investment  Trust  will  be  excluded  from 
the  definition  of  investment  company 
under  section  3(c)(1). ^  Applicants 
further  state  that  the  Investment  Trust 
will  issue  any  non-voting  securities. 
Applicants  request  relief  from  section 
12(d)(1),  however,  because  they  are 
concerned  that  the  Investment  Trust's 
non-voting  securities  could  be  deemed 
to  be  "voting  securities"  for  purposes  of 
section  3(c)(1).  Applicants  believe  that  if 
interests  in  the  Investment  Trust  were 
deemed  to  be  "voting  securities," 
applicants  then  must  rely  on  the  second 
10%  test  of  section  3(c)(1)  in  order  to 
avoid  a  look  through  to  the  shareholders 
of  the  Investing  Entities  for  purposes  of 
determining  the  number  of  persons 
owning  shares  of  the  Investment  Trust. 
ReUance  on  the  second  10%  test  would 


^  Section  3(cKl)  provides,  in  pertinent  part,  that 
the  term  "investment  company"  shall  not  include: 

Any  issuer  whose  outstanding  securities  (other 
than  short-term  paper)  are  beneficially  owned  by 
not  more  than  one  hundred  persons  and  which  i* 
not  making  and  does  not  presently  propose  to  make 
a  public  offering  of  its  securities.  For  purposes  of 
this  paragraph: 

(A)  Beneficial  ownership  by  a  company  shall  be 
deemed  to  be  beneficial  ownership  by  one  person, 
except  that,  if  the  company  owns  10  per  centum  or 
more  of  the  outstanding  voting  securities  of  the 
issuer,  the  beneficial  holders  of  such  company's 
outstanding  securities  (other  than  shori-term  paper] 
unless,  as  of  the  dale  of  the  most  recent  acquisition 
by  such  company  of  securities  of  that  issuer,  the 
valueof  all  securities  owned  by  such  company  of 
all  issuers  which  are  or  would,  but  for  the  exception 
set  forth  in  this  subparagraph,  be  excluded  from  the 
definition  of  investment  company  solely  by  this 
paragraph,  does  not  exceed  10  per  centum  of  the 
value  of  the  company's  total  assets.  Such  issuer 
nonetheless  is  deemed  to  be  an  investment 
company  for  purpoaes  of  section  12(d)(1). 
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cause  the  Investment  Trust  to  be 
deemed  an  iovestment  company  for 
purposes  of  section  12(d)  of  the  Act 
piusuant  to  the  last  sentence  of  section 
3(c)(1)(A). 

4.  Section  6(c)  permits  the  SEC  to 
exempt  any  person  or  transaction  from 
any  provision  of  the  Act,  if  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policies 
of  the  Act.  For  the  reasons  provided 
below,  appU^ants  argue  that  the 
requested  order  meets  the  section  6(c) 
standards. 

5.  Applicants  believe  that  relief  is 
appropriate  to  permit  the  Registered 
Investing  Entities  to  invest  in  the 
Investment  Trust  because  a  private 
investment  company  is  less  expensive 
to  operate  thitn  a  registered  investment 
company.  In  addition,  applicants  state 
that  the  use  of  a  private  investment 
company  would  maximize  participation 
in  the  Investinent  Trust,  thereby 
faciUtating  the  ability  of  the  Trust  to 
obtain  the  advantages  of  a  larger  size. 

6.  Applicants  believe  that  at  any  given 
time  it  is  possible  that  25%  or  more  of 
an  Investing  Entity's  total  assets  may  be 
comprised  of  uninvested  cash.  Cash 
balances  of  this  size  may  result  from 
volatility  in  lihe  marketplace,  from  cash 
collateral  thalt  is  derived  from  seciuities 
lending  tran^ctions  and  cash  generated 
from  mortgage  dollar  rolls,  and  for  other 
reasons.  In  addition,  applicants  believe 
that  the  Inve$tment  Trust  need  not  be 
limited  to  making  investments  in 
eligible  mon^y  market  instruments 
imder  rule  2^7  because  the  Investing 
Entities  do  not  hold  themselves  out  as 
money  market  funds  subject  to  the 
constraints  cf  rule  2a-7. 

7.  Applicahts  state  that  section 
12(d)(1)  is  intended,  among  other 
things,  to  protect  an  investment 
company's  shareholders  against  (a) 
imdue  influence  over  portfolio 
management  through  the  threat  of  large- 
scale  redemptions,  and  the  disruption  of 
orderly  man^ement  of  the  investment 
company  thrbugh  the  maintenance  of 
large  cash  balances  to  meet  potential 
redemptions  and  (b)  the  layering  of  sales 
charges,  adv^ory  fees,  and 
administrative  costs.  Applicants  state 
that  the  Investment  Trust  will  be 
managed  spaciHcally  to  maintain  a 
highly  liquicl  portfolio  and  that  access  to 
the  Investment  Trust  will  enhance  each 
Investing  Entity's  ability  to  manage  and 
invest  cash.  In  addition,  the  Investment 
Trust  will  not  charge  any  sales  charges, 
underwriting  or  di^bution  fees,  or 
advisory  fee}.  Therefore,  applicants 
believe  none;  of  the  perceived  abuses 
meant  to  be  addressed  by  section 


12(d)(1)  is  created  by  the  proposed 
transactions. 

B.  Section  17(a) 

1.  Section  17(a)  of  the  Act  generally 
prohibits  sales  or  purchases  of  securities 
Between  a  registered  investment 
company  and  any  affiliated  person  of 
that  company.  Section  2(a)(3)  of  the  Act 
defines  an  affiliated  person  of  an 
investment  company  to  include  any 
person  that  owns  more  than  5%  of  the 
outstanding  voting  securities  of  that 
company  and  any  investment  adviser  of 
the  investment  company  and  any  person 
directly  or  indirectly  controlling,  or 
under  common  control  with,  siich 
investment  adviser.  As  the  investment 
adviser  to  the  Investment  Trust,  each 
Adviser  may  be  deemed  to  be  an 
"affihated  person"  under  section  2(a)(3), 
and  as  members  of  the  same  complex  of 
funds  and  other  investment  entities, 
with  the  same  investment  adviser  and 
similar  members  of  the  boards  of 
directors  or  trustees,  the  Registered 
Investing  Entities  and  the  Investment 
Trust  may  be  considered  affiliated 
persons  of  each  other. 

2.  The  sale  by  the  Investment  Trust  of 
its  shares  to  the  Registered  Investing 
Entities  could  be  deemed  to  be  a 
principal  transaction  between  affiliated 
persons  that  is  prohibited  under  section 
17(a).  Therefore,  applicants  request  an 
order  to  permit  the  Investment  Trust  to 
sell  its  shares  to  the  Registered  Investing 
Entities  and  to  allow  the  redemption  of 
such  shares  from  the  Registered 
Investing  Entities.  In  addition, 
applicants  request  an  order  to  allow  the 
Registered  Investing  Entities  to  make  a 
one-time  contribution  of  portfolio 
securities  to  the  Investment  Trust. 

3.  Section  17(b)  permits  the  SEC  to 
grant  an  order  permitting  a  transaction 
otherwise  prohibited  by  section  17(a)  if 
it  finds  that  the  terms  of  the  proposed 
transaction  are  fair  and  reasonable  and 
do  not  involve  overreaching  on  the  part 
of  any  person  concerned.  Section  17(b) 
could  be  interpreted  to  exempt  only  a 
single  transaction.  However,  the 
Commission,  under  section  6(c)  of  the 
Act,  may  exempt  a  series  of  transactions 
that  otherwise  would  be  prohibited  by 
section  17(a).  For  the  reasons  stated 
below,  applicants  believe  that  the  terms 
of  the  transactions  meet  the  standards  of 
sections  6(c)  and  17(b). 

4.  With  respect  to  the  relief  requested 
from  section  17(a)  for  the  proposed 
transactions,  applicants  state  that  the 
terms  of  the  proposed  transactions  are 
fair  because  the  consideration  paid  and 
received  for  the  sale  and  redemption  of 
shares  of  the  Investment  Trust  will  be 
based  on  the  net  asset  value  per  share 
of  the  Investment  Trust.  In  addition,  the 


purchase  of  shares  of  the  Investment 
Trust  by  the  Investing  Entities  will  be 
effected  in  accordance  with  each 
Investing  &itity's  investment 
restrictions  and  policies  as  set  forth  in 
its  registration  statement. 

5.  With  respect  to  the  one-time 
contribution  of  shares  by  the  Registered 
Investing  Entities  to  the  Investment 
Trust,  applicants  state  that  such  relief  is 
requested  primarily  in  order  to  enable 
the  Investment  Trust  quickly  to  achieve 
a  size  sufficient  to  benefit  the  Registered 
Investing  Entities  without  requiring  the 
Registered  Investing  Entities  to  have  to 
sell  portfolio  securities  in  order  to 
contribute  cash.  The  one-time 
contribution  will  comply  with  the 
provisions  of  paragraphs  (a)  through  (f) 
of  the  rule  17a-7  ^  under  the  Act  except 
that  the  consideration  for  the  seauities 
contributed  to  the  Investment  Trust  will 
be  Investment  Trust  shares  rather  than 
cash. 

C.  Section  17(d) 

1.  Section  17(d)  of  the  Act  and  rule  ^ 
17d-l  thereunder  prohibit  an  affiliated 
person  of  an  investment  company, 
acting  as  principal,  from  participating  in 
or  effecting  any  transaction  in 
coiuiection  with  any  joint  enterprise  or 
joint  arrangement  in  which  the 
investment  company  participates.  The 
proposed  transaction  could  be  deemed 
to  be  a  joint  enterprise  or  other  joint 
arrangement  because  the  Advisers  will 
be  pooling  uninvested  cash  from  across 
a  number  of  funds  advised  by  the 
Advisers.  In  doing  so,  each  Investing 
Entity  will  be  acting  collectively  to  avail 
themselves  of  the  benefits  afforded  by 
pooling  these  cash  balances. 

2.  Rule  17d-l  permits  the  SEC  to 
approve  a  proposed  joint  transaction.  In 
determining  whether  to  approve  a 
transaction,  the  SEC  is  to  consider 
whether  the  proposed  transaction  is 
consistent  with  the  provisions,  policies, 
and  ptirposes  of  the  Act,  and  the  extent 
to  which  the  participation  of  the 
investment  companies  is  on  a  basis 
different  from  or  less  advantageous  than 
that  of  the  other  participants.  For  the 
reasons  stated  below,  applicants  believe 
that  the  requested  relief  meets  these 
standards. 

3.  Applicants  state  that  the  proposed 
transactions  would  be  beneficial  to  each 
of  the  participants.  Applicants  state  that 
there  is  no  basis  on  which  to  believe 
that  if  the  iminvested  cash  of  the 
Investing  Entities  were  invested  directly 
in  money  market  instruments,  any 


2  Rule  17a-7  provides  for  purchase  or  sale 
transactions  between  registered  investinent 
companies  and  certain  aSiliated  persons  provided 
that  certain  conditions  an  mat 
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participant  would  benefit  to  a  greater 
extent  than  any  other.  AppUcants  also 
beheve  that  a  Registered  Investing 
Entity's  contribution  of  portfolio 
securities,  in  lieu  of  cash,  in  exchange 
for  shares  of  the  Investment  Trust, 
creates  no  adverse  effects  on  any  other 
Investment  Entity  because  all  shares  of 
the  Investment  Trust  will  be  sold  at  net 
asset  value. 

Applicants'  Conditions 

Applicants  agree  that  any  order  of  the 
SEC  granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  The  shares  of  the  Investment  Trust 
sold  to  and  redeemed  from  the  Investing 
Entities  will  not  be  subject  to  a  sales 
load,  redemption  fee,  distribution  fee 
under  a  plan  adopted  in  accordance 
with  rule  12b-l,  or  service  fee  (as 
defined  in  rule  2830(b)(9)  of  the 
National  Association  of  Securities 
Dealers'  Rules  of  the  Association).  There 
will  be  no  investment  advisory  fee 
charged  to  the  Investment  Trust. 

2.  Investment  in  shares  of  the 
Investment  Trust  will  be  in  accordance 
with  each  Registered  Investing  Entity's 
respective  investment  restrictions  and 
will  be  consistent  with  each  Registered 
Investing  Entity's  policies  as  set  forth  in 
its  prospectuses  and  statements  of 
additional  information. 

3.  The  Investment  Trust  shall  not 
acquire  seciuities  of  any  other 
investment  company  in  excess  of  the 
limits  contained  in  section  12(d)(1)(A) 
of  the  Act. 

4.  A  majority  of  the  directors  of  each 
Registered  Investing  Entity  (except  the 
Elfun  Funds  and  the  S&S  Fimds  3)  will 
not  be  "interested  persons"  as  defined 
in  section  2(a)(19)  r^f  the  Act. 

5.  Each  Investing  Entity,  the 
Investment  Trust,  and  any  future  fund 
that  may  rely  on  the  order  shall  be 
advised  by  one  of  the  Advisers  or  a 
person  controlling,  controlled  by,  or 
imder  common  control  with  one  of  the 
Advisers. 

6.  Each  of  the  Registered  Investing 
Entities  will  invest  iminvested  cash  in, 
and  hold  shares  of,  the  Investment  Trust 
only  to  the  extent  that  the  Registered 
Investing  Entity's  aggregate  investment 


^  Each  Elfun  Fund  and  S&S  Fund  is  an 
"employees'  securities  company"  as  defined  in  the 
Act.  Each  of  these  funds  has  obtained  an  SEC  order 
exempting  it  from  section  10(a)  of  the  Act  to  permit 
more  than  60%  of  its  respective  trustees  to  be 
"interested  persons"  as  defined  in  the  Act  and  from 
section  15(c)  to  exempt  it  from  the  requirement  that 
a  majority  of  its  disinterested  trustees  approve  any 
renewal  of  its  advisory  contract  (Elfun  Funds, 
Investment  Company  Act  Release  Nos.  17038  dune 
30, 1989)  (notice)  and  17083  (July  25. 1989]  (order) 
and  S&S  Funds.  Investment  Company  Act  Release 
No*.  10929  (Nov.  6, 1979)  (notice)  and  10971  (Dec 
4. 1979)  (order)). 


in  the  Investment  Trust  does  not  exceed 
25%  of  the  Registered  Investing  Entity's 
total  assets. 

7.  The  Investmmt  Trust  will  comply 
with  the  requirements  of  sections  17(a), 
(d),  and  (e),  and  18  of  the  Act  as  if  the 
Investment  Trust  were  a  registered 
open-end  investment  company.  With 
respect  to  all  redemption  requests  made 
by  a  Registered  hivesting  Entity,  the 
Investment  Trust  will  comply  with 
section  22(e)  of  the  Act.  The  Investment 
Trust  will  value  its  shares,  as  of  the 
close  of  business  on  each  business  day 
in  accordance  with  section  2(a)(41)  of 
the  Act. 

8.  The  Advisers  shall  adopt 
procedures  designed  to  ensure  that  the 
Investment  Trust  compUes  with  sections 
2(a)(41),  17(a),  (d),  and  (e),  18,  and  22(e) 
to  the  same  extent  that  procedures  for 
compUance  with  these  sections  have 
been  adopted  for  the  Registered 
■Investing  Entities.  The  Advisers  will 
also  periodically  review  and  update  as 
appropriate  such  procedures  and  will 
maintain  books  and  records  describing 
such  procedures,  and  maintain  the 
records  required  by  rules  31a-l(b)(l), 
31a-l(b)(2)(ii),  and  31a-l(b)(9)  under 
the  Act.  All  books  and  records  required 
to  be  kept  under  this  condition  will  be 
maintained  and  preserved  for  a  period 
of  not  less  than  six  years  from  the  end 
of  the  fiscal  year  in  which  any 
transaction  occurred,  the  first  two  years 
in  an  easily  accessible  place,  and  will  be 
subject  to  examination  by  the  SEC  and 
its  staff. 

9.  Each  Investing  Entity  will  purchase 
and  redeem  shares  of  the  Investment 
Trust  as  of  the  same  time  and  at  the 
same  price,  and  will  receive  dividends 
and  bear  its  proportionate  shares  of 
expenses  on  the  same  basis,  as  other 
shareholders  of  the  Investment  Trust.  A 
separate  accoimt  will  be  established  in 
the  shareholder  records  of  the 
Investment  Trust  for  the  account  of  each 
Investing  Entity. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  96-22625  Filed  9-4-96;  8:45  am] 
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pnv«stm«nt  Company  Act  Releaaa  No. 
22182;  81 1-«05q 

The  Jefferson  Funds  Trust;  Notice  of 
Application 

August  28, 1996. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 


ACTION:  Notice  of  Application  for 
Deregistration  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPUCANT:  The  Jefierson  Funds  Trust. 
RELEVANT  ACT  SECTION:  Section  8(0. 
SUKMARY  OF  APPUCATION:  AppUcant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FMJNQ  DATE:  The  appUcation  was  filed 
on  February  23, 1996. 
HEARING  OR  NOTIFICATKM  OF  HEARMQ:  An 
order  granting  the  appUcation  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  (he  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  pereonally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
September  23, 1996,  and  should  be 
accompanied  by  proof  of  service  on  the 
appUcant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street.  NW.,  Washington,  EX:  20549. 
AppUcant,  233  South  Wacker  Drive, 
Suite  4500,  Chicago,  Illinois  80606. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sarah  A.  Buescher,  Staff  Attorney,  at 
(202)  942-0573.  or  EUzabeth  G. 
Osterman,  Assistant  Director,  at  (202) 
942-0564  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPlfMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  appUcation 
may  be  obtained  for  a  fee  from  the  SEC's 
PubUc  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  an  open-end, 
diversified  management  investment 
company  organized  as  a  Delaware 
business  trust.  Applicant  has  one  series, 
the  Jefferson  U.S.  Treasury  Money 
Market  Fund.  On  June  19, 1995, 
appUcant  filed  a  notification  of 
registration  on  Form  N-8A  under 
section  8(a)  of  the  Act,  and  filed  a 
registration  statement  on  Form  N-lA 
under  section  8(b)  of  the  Act. 
Applicant's  registration  statement 
became  effective  on  July  8, 1995; 
however,  applicant  made  no  pubUc 
offering  of  its  shares. 

2.  On  E>ecember  31, 1995,  appUcant's 
board  of  trustees  approved  a  resolution 
to  dissolve  appUcant  AppUcant  sold  no 
securities,  and  has  no  securityholders, 
assets,  or  Uabilities.  AppUcant  is  not  a 
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party  to  anf  litigation  or  administrative 
proceeding]  Applicant  is  not  now 
engaged,  and  does  not  propose  to 
engage,  in  9ny  business  activities  other 
than  those  necessary  for  the  winding-up 
of  its  affair^. 

3.  Applic^t  filed  a  Certificate  of 
Cancellation  with  the  Delaware 
Secretary  of  State  on  February  15,  1996. 

For  the  SEC.  by  the  Division  of  bivestment 
Management  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Sectary. 
(FR  Doc.  96-22577  Filed  9-4-96;  8:45  ami 
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[R6l.  No.  IC-e2189:  File  No.  812-10180] 

The  Lincoln  National  lite  Insurance 
Company,  et  al. 

August  29, 1B96. 

AGENCY:  U.S.  Securities  and  Exchange 
Commissic^  ("SEC"  or  "Commission"). 
action:  Notice  of  Application  for 
Exemptionjtmder  the  Investment 
Company  ^ct  of  1940  (the  "1940  Act"). 

APPUCANTSt  The  Lincohi  National  Life 
Insurance  Company  ("Lincoln  Life"), 
Lincoln  Lifp  4  Annuity  Company  of 
New  York  ff'Lincohi  Life  of  NY"), 
Lincoln  National  Variable  Annuity 
Account  L  ("Account  L"),  Lincoln  Life 
&  Annuity  Company  of  New  York 
Variable  Aanuity  Account  L  ("Account 
L-NY),  and  LNC  Equity  Sales 
Corporation  ("LNC"). 
RELEVANT  ACT  SECTIONS:  Order  requested 
pursuant  to  Section  17(b)  of  the  1940 
Act  from  Section  17(a)  thereof,  and 
pursuant  tq  Section  11  of  the  1940  Act. 
SUMMARY  Of  APPLICATION:  Applicants 
request  an  order  approving:  (i)  the 
transfer  of  $ssets  from  the  VA-1 
Separate  Account  of  UNUM  Life 
Insurance  ^mpany  of  America 
("UNUM  \^-l  Separate  Account")  to 
Accoimt  L  and  Account  L-NY.  and  from 
the  VA-1  Separate  Account  of  First 
UNUM  Lif0  bisurance  Company  of 
America  ("First  UNUM  VA-1  Separate 
Account")  \o  Account  L-NY;  and  (ii)  the 
offer  of  exAange  of  interests  in  the 
UNUM  VA-l  Separate  Account  for 
interests  in|  Accoimt  L  and  Account  L- 
NY,  and  thfe  offer  of  exchange  of 
interests  in  the  First  UNUM  VA-1 
Separate  Amount  for  interests  in 
Accoimt  L|NY,  through  the  assumption 
reinsurance  by  Lincoln  Life  and  Lincoln 
Life  of  NY  of  group  variable  annuity 
contracts  issued  by  UNUM  Life 
Insurance  Company  of  America 
("UNUM")  and  First  UNUM  Ufe 
Insurance  Company  of  America  ("First 
UNUM"). 


FlUNQ  DATE:  The  application  was  filed 
on  June  3. 1996,  and  amended  and 
restated  on  August  28, 1996. 
HEARING  OR  NOTIFICATION  OF  HEARINQ:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC  and  serving  Applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
September  23, 1996,  and  should  be 
accompanied  by  proof  of  service  on 
Applicants  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  Tor  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  Secretary  of  the  SEC. 
ADDRESSES:  SEC.  Secretary.  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicants,  John  L.  Steinkamp,  Esq.. 
The  Lincoln  National  Life  Insurance 
Company.  1300  South  Clinton  Street, 
P.O.  Box  1110.  Fort  Wayne.  Indiana 
46801. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  P.  Macdonald.  Staff  Attorney,  or 
Patrice  M.  Pitts.  Special  Counsel.  Office 
of  Insurance  Products.  Division  of 
Investment  Management,  at  (202)  942- 
0670. 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the 
Public  Reference  Branch  of  the  SEC. 

Applicants'  Representations 

1.  Lincoln  Life,  a  stock  life  insurance 
company  organized  in  Indiana  in  1905, 
is  principally  engaged  in  the  sale  of  life 
insurance  and  annuity  policies.  Lincoln 
Life  is  wholly-owned  by  Lincoln 
National  Corporation,  a  publicly-held 
insurance  and  financial  services 
company. 

2.  Lincobi  Life  of  NY  is  a  stock  life 
insurance  company  incorporated  under 
the  laws  of  New  York  in  1996.  Lincoln 
Life  of  NY  is  principally  engaged  in  the 
sale  of  life  insurance  and  annuity 
policies  in  the  State  of  New  York,  and 
is  a  wholly-owned  subsidiary  of  Lincoln 
Ufe. 

3.  LNC  will  serve  as  the  principal 
underwriter  and  distributor  of  group 
variable  aimuity  contracts  issued 
through  Account  L  (the  "Lincoln  Life 
Contracts")  and  group  variable  annuity 
contracts  issued  through  Account  L-^Y 
(the  "Lincohi  Life  of  NY  Contracts"). 
LNC  is  registered  under  the  Securities 
Exchange  Act  of  1934  as  a  broker-dealer 
and  is  a  member  of  the  National 


Association  of  Securities  Dealers,  Inc. 
LNC  is  a  wholly-owned  subsidiary  of 
Lincoln  National  Corporation. 

4.  Account  L.  a  separate  account 
established  in  Indiana  on  April  29. 
1996.  pursuant  to  a  resolution  of  the 
board  of  directors  of  Lincoln  Life,  will 
be  the  funding  medium  for  Lincoln  Life 
Contracts. 

5.  Account  L-NY.  a  separate  account 
established  in  New  York  on  July  24, 
1996,  pursuant  to  a  resolution  of  the 
board  of  directors  of  Lincoln  Life  of  NY, 
will  be  the  funding  medium  for  Lincoln 
Life  of  New  Contracts 

6.  Lincoln  Life  and  UNUM  have 
entered  into  an  amended  and  restated 
asset  transfer  and  acquisition  agree, 
dated  as  of  January  24. 1996  (the 
"UNUM  Acquisition  Agreement"), 
which  provides  for  the  sale  of  UNUM's 
tax-sheltered  aimuity  business  to 
Lincoln  Life  and  the  assumption  of 
UNUM's  obligations  under  its  group 
variable  annuity  contracts  by  Lincoln 
Life.  The  UNUM  Acquisition  Agreement 
provides  that  UNUM's  group  variable 
annuity  contracts  issued  in  states  other 
than  New  York  (the  "UNUM  Non-NY 
Contracts")  will  be  assumed  directly  by 
Lincoln  Life,  and  that  UNUM's  group 
variable  annuity  contracts  issued  in 
New  York  (the  "UNUM  NY  Contracts") 
will  be  assumed  by  Lincoln  Life  of  NY.' 
The  UNUM  Acquisition  Agreement  also 
provides  that,  for  a  limited  period  of 
time  after  the  acquisition  is  effected  and 
at  Lincoln  Life's  request.  UNUM  will 
issue  in  certain  states  group  variable 
annuity  contracts  of  the  type  being 
assumed  by  Lincoln  Life.  The 
acquisition  is  to  be  effected  on 
September  30. 1996,  subject  to  certain 
state  insurance  regulatory  approvals  (the 
"Closing  Date"). 

7.  Lincoln  Life,  on  behalf  of  Lincoln 
Life  of  NY,  has  entered  into  a  virtually 
identical  acquisition  agreement  with 
First  UNUM  dated  March  20. 1996  (the 
"First  UNUM  Acquisition  Agreement"), 
which  provides  for  the  sale  of  First 
UNUM's  tax-sheltered  annuity  business 
to  Lincoln  Life  of  NY  and  the 
assumption  of  First  UNUM's  obligations 
under  its  group  variable  annuity 
contracts  (the  "First  UNUM  Contracts") 
by  Lincohi  Life  of  NY.  The  First  UNUM 
Acquisition  Agreement  also  provides 
that  for  a  hmited  period  of  time  after  the 
acquisition  is  effected  (also  on  the 
Closing  Date),  and  at  the  request  of 
Lincohi  Life  of  NY.  First  UNUM  will 
issue  in  New  York  group  variable 
annuity  contracts  of  the  type  being 
assumed  by  Lincoln  Life  of  NY. 


'  UNUM  formerly  issued  contracts  in  New  York 
but  no  longer  does  business  in  that  state. 
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8.  Assumption  of  the  UNUM  NY 
Contracts,  the  UNUM  Non-NY 
Contracts,  and  the  First  UNUM 
Contracts  by  Lincohi  Life  and  Lincoln 
Life  of  NY  will  occur  sometime  after  the 
Closing  Date,  depending  on  when 
applicable  state  insurance  department- 
approval  and  other  regulatory  approvals 
are  obtained,  and  subject  to  giving 
contractholders  and  participants  the 
opportunity  to  opt-out  of  the  transfer  to 
Lincoln  Life  Cbntracts  or  Lincoln  Life  of 
NY  Contracts.  Any  participants  who 
opt-out  will  have  either  UNUM  or  First 
UNUM  as  the  insurer:  those  participants 
who  do  not  opt-out  will  have  either 
Lincoln  Life  or  Lincoln  Life  of  NY  as  the 
insurer. 

9.  The  UNUM  Non-NY  Contracts  and 
the  UNUM  NY  Contracts  (together,  the 
"UNUM  Contracts")  represent  three 
types  of  group  variable  annuity 
contracts  sold  to  retirement  programs 
meeting  the  requirements  of  Section 
403(b)  of  the  Internal  Revenue  Code  of 
1986.  as  amended  (the  "Code").  The 
three  types  of  First  UNUM  Contracts 
correspond  with  the  three  types  of 
UNUM  Contracts,  except  where 
differences  are  required  by  New  York 
law. 

10.  Each  type  of  UNUM  Contract  and 
each  type  of  First  UNUM  Contract  is 
registered  separately  under  the 
Securities  Act  of  1933  (the  "1933  Act"). 
The  three  types  of  UNUM  Contracts  are 
funded  by  the  UNUM  VA-1  Separate 
Account;  the  three  types  of  First  UNUM 
Contracts  are  funded  by  the  First  UNUM 
VA-1  Separate  Account.  Both  the 
UNUM  VA-1  Separate  Account  and  the 
First  UNUM  VA-1  Separate  Account  are 
registered  with  the  Commission  imder 
the  1940  Act  as  unit  investment  trusts. 
Each  of  these  separate  accounts  consists 
of  nine  subaccounts;  each  subaccoimt 
invests  exclusively  in  a  matching 
underlying  fund. 

11.  Lincoln  Life  will  enter  into 
administrative  services  agreements  with 
both  UNUM  and  First  UNUM  under 
which,  as  of  the  Qosing  Date,  Lincoln 
Life  vfill  be  solely  responsible  for 
administering  the  UNUM  Contracts,  the 
First  UNUM  Contracts,  the  UNUM  VA- 
1  Separate  Account,  and  the  First 
UNUM  VA-1  Separate  Account. 

12.  Additionally,  Lincoln  Life  will 
enter  into  an  indemnity  reinsiu-ance 
agreement  (the  "Lincoln  Life  Indemnity 
Agreement")  with  UNUM  which 
provides  for  the  indemnity  reinsurance 
by  Lincoln  Life  of  the  general  account 
liabilities  of  UNUM  with  respect  to  the 
UNUM  Non-NY  Contracts  as  of  the 
Qosing  Date,  pending  assumption  of 
those  contracts  by  Lincoln  Life.  Lincoln 
Life  of  NY  will  enter  into  similar 
indemnity  reinsiu-ance  agreements  with 


both  UNUM  and  First  UNUM  vrith 
respect  to  the  UNUM  NY  Contracts  and 
the  First  UNUM  Contracts  (the  "Lincohi 
Life  of  NY  Indemnity  Agreements," 
together  with  the  Lincoln  Life 
Indemnity  Agreement,  the  "Indenmity 
Reinsurance  Agreements"). 
.  13.  Furthermore,  Lincoln  Life  will 
enter  into  an  assiunption  reinsurance 
agreement  with  UNUM  pursuant  to 
which  Lincoln  Life  will  assumptively 
reinsure  all  of  UNUM's  obhgations 
under  the  UNUM  Non-NV  Contracts. 
Lincoln  Life  of  NY  will  enter  into 
virtually  identical  assumption 
reinsurance  agreements  with  UNUM 
and  First  UNUM  pursuant  to  which 
Lincoln  Life  of  NY  will  assumptively 
reinsure  all  of  UNUM's  and  First 
UNUM's  obligations  under  the  UNUM 
NY  Contracts  and  the  First  UNUM 
Contracts,  respectively.  Upon  novation, 
the  assets  supporting  the  variable 
benefits  of  the  reinsured  UNUM  Non- 
NY  Contracts  will  be  transferred  from 
the  UNUM  VA-1  Separate  Account  to 
Account  L,  which  thereafter  will 
support  the  relevant  UNUM  Non-NY 
Contracts;  Lincoln  Life  will  assume  all 
obligations  and  liabilities  of  UNUM 
under  those  contracts.  Similarly,  all 
assets  supporting  the  variable  benefits  of 
the  reinsured  UNUM  NY  Contracts  and 
First  UNUM  Contracts  will  be 
transferred  from  the  UNUM  VA-1 
Separate  Account  and  the  First  UNUM 
VA-1  Separate  Accoimt,  respectively,  to 
Account  L-NY,  which  thereafter  will 
support  the  reinsured  UNUM  NY 
Contracts  and  First  UNUM  Contracts; 
Lincoln  Life  of  NY  will  assiune  all 
obhgations  and  liabilities  of  UNUM  and 
First  UNUM  imder  those  contracts.  (The 
transactions  implementing  the  various 
assumption  reinsurance  agreements 
described  above  are  referred  to  herein 
collectively  as  the  "Reinsurance 
Transactions.") 

14.  The  Reinsurance  Transactions  are 
subject  to  certain  state  insurance 
regulatory  approvals  and,  in  certain 
stales,  may  require  the  affirmative 
consent  of  contractholders  and 
individual  participants.  Each  UNUM 
and  First  UNUM  contractholder 
(collectively,  "Contractholders")  will  be 
given  the  ri^t  to  opt-in  or  opt-out  of  the 
Reinsiu-ance  Transaction;  these  options 
will  be  described  in  a  notice  that  will  be 
sent  to  Contractholders.  The  notice  will 
be  accompanied  by  a  rejection  or 
acceptance  form,  a  certificate  of 
assumption,  and  a  definitive  prospectus 
for  the  appUcable  Lincoln  Life  Contract 
or  Lincoln  Life  of  NY  Contract.  The 
notice  will:  (i)  state  that  the  underlying 
assumption  reinsurance  transaction  has 
been  approved  by  the  insurance 
departments  of  the  domiciliary  states  of 


the  insurance  companies  that  are  parties 
to  the  assumption  reinsurance 
agreement;  (ii)  describe  the  options 
available  to  the  Contractholder  to  either 
accept  the  transfer  of  the  Contract  from 
LINUM  or  First  UNUM  to  Lincoln  Ufe 
or  Lincoln  Life  of  NY  as  appropriate,  or 
reject  the  proposed  transfer  by 
completing  and  returning  the  rejection 
form;  and  (iii)  state  that  Lincoln  Life 
will  administer  the  Contract  whether  or 
not  the  Contractholder  accepts  the 
assumption  reinsurance.  If  the 
Contractholder  accepts  the  assumption 
reinsurance,  a  certificate  notice,  a 
rejection  or  acceptance  form,  a 
certificate  of  assumption,  and  a 
definitive  prospectus  for  the  appUcable 
Lincoln  Life  Contract  or  Lincoln  Life  of 
NY  Contract  will  be  sent  to  each 
participant  under  the  respective 
contract,  giving  those  participants  a 
similar  opportimity  to  accept  or  reject 
the  assumption  reinsurance  (i.e.,  an 
"opt-out  right"). 

15.  Upon  the  assumption  reinsurance 
of  each  UNUM  Contract  and  First 
UNUM  Contract  (each  now  a  "Novated 
Contract"),  Lincoln  Life  or  Lincoln  Life 
on  NY  will  assume  all  of  UNUM's  or 
First  UNUM's  liabilities  imder  the 
Novated  Contract  Any  premiums  &t)ra 
participants  who  do  not  opt-out  of  the 
Reinsurance  Transactions  will  be  sent 
directly  to  either  Lincoln  Life  or  Lincoln 
Life  of  NY  for  allocation  to  Account  L 
or  Account  L-NY,  as  appropriate.  If 
Contractholders  or  participants  reject 
the  assumption  reinsurance,  premiums 
will  be  sent  to  the  UNUM  VA-1 
Separate  Account  or  First  UNUM  VA- 

1  Separate  Account,  as  appropriate. 
Accordingly,  whether  Contractholders 
or  participants  opt-in  or  opt-out  of  the 
Reinsurance  Transactions, 
Contractholders  will  deal  directly  with 
Lincoln  Life  as  the  administrator  for  the 
UNUM  Contracts  and  the  First  UNUM 
Contracts,  as  well  as  for  the  Lincoln  Life 
Contracts  and  the  Lincohi  Life  of  NY 
Contracts. 

16.  The  Novated  Contracts  will  be 
identical  to  the  relevant  UNUM 
Contracts  and  First  UNUM  Contracts, 
but  for  the  separate  account  supporting 
variable  contract  benefits  and  the 
identity  of  the  depositor  for  such 
separate  account.  The  same  underlying 
funds  will  be  available  under  the 
Novated  Contracts  as  are  available 
imder  the  UNUM  Contracts  and  the 
First  LTWM  Contracts.  Lincoln  Life  will 
estabhsh  accumulation  units  in  its 
separate  account  for  the  Novated 
Contracts  with  the  same  values  as  those 
in  the  UNUM  VA-1  Separate  Account 
for  the  UNUM  Non-NY  Contracts. 
Likewise,  Lincoln  Life  of  NY  will 
establish  accumulation  units  in  its 
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separate  account  for  the  Novated 
Contracts  with  the  same  values  as  those 
in  the  UNVM  VA-1  Separate  Account 
for  the  invJUM  NY  Contracts.^  Since  the 
accumulation  imit  values  will  be  based 
on  the  net  asset  values  of  the  same 
underlying  funds,  and  will  reflect 
identical  deductions  for  asset-based 
charges,  the  accumulation  unit  values  of 
the  UNUM  VA-1  Separate  Account  for 
the  UNUM  Non-NY  Contracts  and  the 
First  UNUM  VA-1  Separate  Account  for 
the  First  UNUM  Contracts  that  are  not 
assumed  by  Lincoln  Life  or  Lincoln  Life 
of  NY  will  be  identical  to  the 
corresponding  values  in  Account  L  and 
Account  U-NY  for  the  Novated 
Contracts  for  each  valuation  period  after 
the  Reinsurance  Transactions  have  been 
effected. 

17.  The  lleinsurance  Transactions  will 
be  carried  lout  by  transferring  supporting 
underlying  fund  shares  from  the  UNUM 
VA-1  Separate  Accoimt  or  First  UNUM 
VA-1  Separate  Accoimt  L  or  Accovmt 
L-NY,  as  appropriate,  as  of  the  close  of 
business  an  the  day  the  reinsurance  is 
effected.  Therefore,  there  will  be  no 
interruption  of  investment  of  contract 
value  in  the  imderlying  funds.  No 
charge  or  expense  will  be  incurred  by 
the  UNUM  VA-1  Separate  Account,  the 
First  UNUM  VA-1  Separate  Account, 
Account  ij,  Accoimt  L-NY,  or  the 
imderlying  funds  in  connection  with  the 
transfer  of  shares  of  the  underlying 
funds.  Accordingly,  the  contract  values 
under  the  {Novated  Contracts  will  be  the 
same  as  they  would  have  been  under  the 
corresponding  UNUM  Contracts  and 
First  UNUM  Contracts  had  the 
Reinsurance  Transactions  not  been 
effected.  Ifinally,  Lincoln  Life  and 
Lincoln  Life  of  NY  will  not  assess  any 
charge  as  a  result  of  the  Reinsurance 
Transactions. 

18.  If  either  the  Contractholder  or 
partidpadt  exercises  opt-out  rights,  the 
partidpadt's  interest  in  the  UNUM 
Contract  qr  the  First  UNUM  Contract 
will  not  be  reinsured  with  Lincoln  Life  ' 
or  Lincoli)  Life  of  NY,  and  the  assets 
supporting  the  variable  benefitjs  of  such 
participartt's  interest  in  such  contrad 
will  remain  in  either  the  UNUM  VA-1 
Separate  Account  or  First  UNUM  VA- 

1  Separatf  Account,  as  appropriate.  In 
that  events  UNUM  and  First  UNUM  will 
continue  ^o  accept  purchase  payments 


'  ApplicanKs  state  that  becaute  of  difSvencas  in 
acxnunulation  unit  values  between  the  UNUM  NY 
Contract*  and  the  First  UNUM  Contracts,  the 
accumulation  unit  values  in  Account  L-NY  Mrill  not 
correspond  tD  the  accumulation  unit  values  in  the 
First  UNUM  VA-1  Separate  Account  for  the  First 
UNUM  Conttacts.  The  number  of  accumulation 
uniu  will  ba  adjusted  so  that  for  the  First  UNUM 
Contracts  th^t  are  reinsured,  participant  interests 
under  such  (tontracts  will  not  be  diluted  as  a  result 
of  the  reinsi^anca. 


under  the  terms  of  their  respective 
contrads. 

19.  There  will  be  no  adverse  tax 
consequences  to  Contradholders  and 
participants  as  a  result  of  the 
assumption  reinsurance  of  the  UNUM 
Contracts  and  the  First  UNUM  Contrads 
or  the  exerdse  of  any  opt-out  rights  in 
connection  with  the  Reinsurance 
Transactions. 

20.  UNUM  has  agreed  to  continue  to 
issue  its  contracts  in  each  state  except 
New  York  for  up  to  18  months  after  the 
Closing  Date  in  the  event  Lincoln  Life 
has  not  received  policy  form  approval  or 
other  necessary  regulatory  approvals  to 
issue  the  Lincoln  Life  Contracts  to  the 
residents  of  a  particular  state.  LNC  will 
be  the  principal  imderwriter  for  such 
sales. 

21.  Lincoln  Life  and  UNUM  will  enter 
into  a  coinsurance  and  assumption 
agreement  (the  "UNUM  Coinsurance 
Agreement")  which  will  provide  for  the 
indemnity  reinsurance,  on  a 
coinsurance  basis,  by  Lincoln  Life  of  the 
general  account  obligations  of  UNUM 
under  the  UNUM  Contracts  issued  in 
states  where  Lincoln  Life  has  not  yet 
received  the  necessary  regulatory 
approvals  to  issue  its  Contracts  (the 
"UNUM  Coinsured  Contracts").  Lincoln 
Life  will  {issume  by  novation  the  UNUM 
Coinsured  Contrads  on  a  state-by-state 
basis  as  Lincoln  Life  receives  the 
necessary  regulatory  approvals.  Lincoln 
Life  of  NY  will  enter  into  a  similar 
arrangement  and  coinsurance  and 
assumption  agreement  with  First  UNUM 
(the  "First  UNUM  Coinsurance 
Agreement").  (First  UNUM  Contrads 
issued  under  such  an  arrangement  are 
referred  to  herein  as  the  "First  UNUM 
Coinsured  Contrads.")  LNC  will  be  the 
prindpal  underwriter  of  the  First 
UNUM  Coinsured  Contrads.  The  First 
UNUM  Coinsured  Contrads  will  be 
assumed  by  Lincoln  Life  of  NY  as  the 
necessary  state  approvals  are  obtained. 
When  the  UNUM  Coinsured  Contrads 
and  First  UNUM  Coinsured  Contrads 
and  certificates  thereimder  are  issued, 
the  Contractholder  and  participants  will 
consent  to  the  assumption  of  the 
contrad  and  certificate  by  Lincoln  Life 
or  Lincoln  Life  of  NY. 

Applicants'  Legal  Analysis  and 
Conditions 

Section  17(b)  of  the  1940  Act 

1.  Sedion  2(a)(3)  of  the  1940  Ad 
defines  "affiliated  person"  of  another 
person  to  indude  any  person  diredly  or 
indirectly  controlling,  controlled  by,  or 
under  common  control  with  such  other 
person.  Section  2(a)(9)  of  the  1940  Ad 
defines  control  as  the  power  to  exerdse 
controlling  influence  over  management 


or  polides  of  a  company.  Section 
17(a)(1)  of  the  1940  Ad,  in  pertinent 
part,  prohibits  any  affiliated  person  of  or 
prindpal  underwriter  for  a  registered 
investment  company,  or  any  affiliated 
person  of  such  a  person,  acting  as 
prindpal,  to  knowingly  sell  to  or 
purchase  from  such  registered  company 
any  security  or  other  property.  Sedion 
17(b)  of  the  1940  Ad  provides  that  a 
person  may  apply  for  an  order  of 
exemption  from  the  provisions  of 
Section  17(a)  and  that  the  Commission 
shall  grant  such  an  application  if  the 
evidence  establishes  that: 

(i)  the  terms  of  the  proposed 
transaction,  including  the  conditions  to 
be  paid  or  received,  are  reasonable  and 
fair  and  do  not  involve  overreaching  on 
the  part  of  any  person  concerned; 

(iO  the  proposed  transaction  is 
consistent  with  the  poUcy  of  each 
registered  investment  company 
concerned;  and  (iii)  the  proposed 
transaction  is  consistent  with  the 
general  purposes  of  the  1940  Ad. 

2.  After  the  Closing  Date,  LNC  will 
serve  as  prindpal  underwriter  for  the 
UNUM  VA-1  Separate  Accoimt  and  the 
First  UNUM  VA-1  Separate  Account 
Applicants  submit  that  LNC  and 
Lincoln  Life,  as  wholly-owned 
subsidiaries  of  Lincoln  National 
Corporation,  may  be  deemed  to  be 
under  common  control  for  purposes  of 
Section  2(a)(3)  of  the  1940  Ad  and, 
therefore,  affiliates  of  one  another. 
Similarly,  Lincoln  Life  of  NY,  as  an 
indired  wholly-owned  subsidiary  of 
Lincoln  National  Corporation,  may  be 
deemed  to  be  under  common  control 
with  LNC  and,  therefore,  an  affiliate  of 
LNC.  As  such,  Lincoln  Life  and  Lincoln 
Life  of  NY,  as  affiliates  of  LNC.  would 
be  deemed  for  purposes  of  Section  17(a) 
to  be  affiliated  persons  of  the  prindpal 
underwriter  of  the  UNUM  VA-1 
Separate  Account  and  the  First  UNUM 
VA-1  Separate  Account. 

3.  Because  of  these  relationships. 
Applicants  submit,  the  Reinsurance 
Transactions  may  be  deemed  to  involve 
purchase  and/or  sale  transactions 
between  a  registered  investment 
company  and  an  affiliated  person  of  its 
prindpal  underwriter  in  that  the 
Reinsurance  Transactions  will  be 
effeded  by  a  transfer  of  separate  account 
assets  [i.e.,  shares  of  the  underlying 
funds)  from:  (i)  the  UNUM  VA-1 
Separate  Account  to  Account  L  with 
re^rd  to  the  UNUM  Non-NY  Contracts 
and  the  UNUM  Coinsured  Contrads:  (ii) 
the  UNUM  VA-1  Separate  Account  to 
Account  L-NY  with  regard  to  the 
UNUM  NY  Contracts;  and  (iii)  the  First 
UNUM  VA-1  Separate  Account  to 
Account  L-JMY  with  regard  to  the  First 
UNUM  Contrads  and  the  First  UNUM 
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Coinsured  Contracts.  Accordingly, 
Applicants  suggest  that  these  transfers 
may  be  prohibited  by  Section  17(a)  of 
the  1940  Act  in  the  absence  of  an 
exemption  pursuant  to  Section  17(b) 
thereof,  and  note  that  none  of  the  rules 
granting  self-executing  exemptions 
under  Section  17(a)  appear  to  be 
relevant  to  the  Reinsurance 
Transactions. 

4.  Applicants  state  that  the  1940  Act 
does  not  provide  any  specific  standards 
or  guidelines  for  the  Commission  to 
apply  in  determining  whether  a 
transaction  being  considered  under 
Section  17(b)  is  reasonable  and  fair  and 
does  not  involve  overreaching. 
Applicants  submit  that  the  Reinsurance 
Transactions  are  reasonable  and  fair 
because:  (i)  the  contractual  rights  of 
Contractholders  and  participants  vis-a- 
vis the  separate  account  supporting  the 
variable  benefits  of  their  contracts  will 
not  change  as  a  result  of  the 
Reinsurance  Transactions;  (ii)  the  same 
underlying  funds  will  be  available  after 
the  Reinsurance  Transactions;  (iii)  no 
charges  will  be  imposed  in  connection 
with  effecting  the  Reinsurance 
Transactions;  (iv)  the  charges  under  the 
contracts  will  not  change  after  the 
Reinsurance  Transactions;  and  (v)  the 
respective  operations  and  objectives  of 
the  Lincoln  Life  and  Lincoln  Life  of  NY 
separate  accounts  will  be  identical  to 
the  operations  and  objectives  of  the 
UNUM  and  First  UNUM  separate 
accounts. 

5.  Applicants  assert  that  the 
ReinsiUBUce  Transactions  do  not 
involve  overreaching  on  the  part  of  any 
person  concerned.  Applicants  represent 
that  neither  Lincoln  Life  nor  Lincoln 
Life  of  NY  will  impose  any  charge  in 
connection  with  the  Reinsurance 
Transactions,  and  that  participants' 
interests  will  not  be  diluted  as  a  result 
of  the  Reinsurance  Transactions. 
Applicants  also  note  that  the 
Reinsurance  Transactions  will  have 
been  subjected  to  regulatory  approval  in 
most  states  before  being  implemented. 

6.  Section  17(b)  requires  that  the 
proposed  transaction  be  consistent  with 
the  policy  of  each  registered  investment 
company  concerned,  as  recited  in  its 
registration  statement  and  reports  filed 
under  the  1940  Act.  Applicants 
represent  that  the  UNUM  VA-1 
Separate  Account,  the  First  UNUM  VA- 
1  Separate  Account,  Account  L  and 
Account  L-NY  have  the  same  policies 
insofar  as  the  Novated  Contracts  are 
concerned.  In  particular,  Applicants 
represent  that  because  the  assets 
imderlying  Ae  Novated  Contracts  will 
continue  to  be  invested  in  shares  of  the 
same  underlying  funds — in  the  same 
manner  and  subject  to  the  same  rules — 


before  and  after  the  Reinsiuwice 
Transactions  have  been  effected,  the 
assets  underlying  the  Novated  Contracts 
will  continue  to  be  invested  according 
to  the  investment  policies  recited  in  the 
registration  statements  for  the  UNUM 
Contracts  and  the  First  UNUM 
Contracts. 

7.  Applicants  assert  that  the 
Reinsurance  Transactions  are  consistent 
with  the  general  purposes  of  the  1940 
Act,  and  do  not  present  any  of  the  issues 
or  abuses  that  Section  17(a),  in 
particular,  and  the  1940  Act.  in  general, 
were  designed  to  prevent.  The  interests 
of  participants  will  not  be  adversely 
effected  by  the  reinsiuance  of  their 
contracts:  the  terms  and  provisions  of 
the  Novated  Contracts  will  remain 
unchanged  and  participants'  interests 
will  be  unaffected  by  the  Reinsurance 
Transactions.  Further,  Contractholders 
and  participants  will  be  provided  with 
the  definitive  prospectus  for  the 
Novated  Contracts,  and  will  thereby  be 
informed  about  Lincoln  Life,  Lincoln 
Life  of  NY,  and  their  respective  separate 
accounts. 

Section  11  of  the  1 940  Act 

8.  Section  11(a)  of  the  1940  Act 
provides,  in  relevant  part,  that  it  shall 
be  imlawful  for  any  registered  open-end 
management  investment  company  (a 
"fund")  or  its  principal  underwriter  to 
make  an  offer  to  a  shareholder  of  that 
fund  or  of  another  fund  to  exchange  his 
or  her  security  for  a  security  in  the  same 
or  another  fund  on  a  basis  other  than  the 
relative  net  asset  values  of  the  securities 
to  be  exchanged,  unless  the  terms  of  the 
offer  have  first  been  submitted  to  and 
approved  by  the  Commission  or  the 
offer  compiles  with  the  Commission's 
rules.  Section  11(c)  makes  this 
prohibition  applicable,  regardless  of  the 
basis  of  the  exchange,  to  any  type  of 
offer  of  exchange  of  the  securities  of  a 
registered  imit  investment  trust  for  the 
securities  of  any  other  investment 
company.  In  other  words,  prior 
Commission  approval  is  required  for 
exchange  offers  subject  to  Section  11(c) 
even  if  made  on  the  basis  of  relative  net 

9.  Rule  lla-2  under  the  1940  Act 
permits  registered  insurance  company 
separate  accounts  and  their  principal 
underwriters  to  make  certain  exchange 
offers  to  holders  of  variable  contracts 
supported  by  separate  accoimts  having 
the  same  or  an  affiUated  insurance 
company  depositor  or  sponsor  without 
prior  Commission  approval,  provided 
that  certain  conditions  are  met.  With 
respect  to  variable  annuity  contracts, 
these  conditions  require  that:  (i)  the 
exchange  be  made  on  the  basis  of  the 
relative  net  asset  values  of  the  securities 


to  be  exchanged  (less  any  administrative 
fee  disclosed  in  the  offering  account's 
registtation  statement  and  certain  front- 
end  sales  loads):  and  (ii)  any  deferred 
sales  loads  which  may  be  imposed  be 
calculated  and  deducted  to  give  full 
credit  for  the  sales  load  paid  under  the 
exchanged  security. 

10.  AppUcants  note  that  Section  11 
does  not  set  forth  specific  standards  for 
Commission  approval  of  exchange 
offers.  Applicants  maintain  that  the 
public  policy  underlying  Section  11 
may  be  inferred  from  Section  1(b)(1)  of 
the  1940  Act,  which  declares  that  the 
national  public  interest  and  the  interests 
of  investors  are  adversely  affected  when, 
among  other  things,  investors  exchange 
securities  issued  by  investment 
companies  without  "adequate,  accurate, 
and  explicit  information,  fairly 
presented,  concerning  the  character  of 
such  securities  and  the  circumstances, 
poUcies,  and  financial  responsibility  of 
such  [investment]  companies  and  their 
management."  Applicants  also  maintain 
that  the  legislative  history  of  the  1940 
Act  indicates  that  Section  11(a)  is 
designed  to  provide  assurance  that 
exchange  offers  are  not  being  proposed 
"solely  for  the  purpose  of  exacting 
additional  selling  charges  and  profits" 
from  investors  by  inducing  them  to 
"switch"  one  security  for  another. 

11.  Applicants  represent  that,  as  soon 
as  practicable  following  the  receipt  of 
necessary  state  insurance  department 
approvals  and  other  regulatory 
approvals:  UNUM  will  transfer  its 
liabilities  under  the  UNUM  Non-NY 
Contracts  and  the  UNUM  Coinsured 
Contracts  to  Lincoln  Life  pursuant  to 
assumption  reinsurance  agreements  and 
the  UNUM  Coinsurance  Agreement; 
UNUM  will  transfer  its  liabilities  under 
the  UNUM  NY  Contracts  to  Lincoln  Life 
of  NY  pursuant  to  an  assiunption 
reinsurance  agreement;  and  First  UNUM 
will  transfer  its  liabilities  under  the 
First  UNUM  Contracts  and  the  First 
UNUM  Coinsured  Contracts  to  Lincoln 
Life  of  NY  pursuant  to  an  assumption 
reinsurance  agreement  and  the  First 
UNUM  Coinsurance  Agreement. 

12.  Applicants  state  that  for 
participants  who  opt-in  or  are  deemed 
to  have  opted-in  to  the  Reinsurance 
Transactions,  assets  held  in  the  UNUM 
VA-1  Separate  Account  will  be 
transferred  to  Account  L  or  Account  L- 
NY,  as  appropriate,  and  assets  held  in 
the  First  UNUM  VA-1  Separate  Account 
will  be  transferred  to  Account  L-NY. 
Thus,  Applicants  submit,  a  participant 
under  a  UNUM  Non-NY  Contract  or  a 
UNUM  Coinsured  Contract  who  opts-in 
or  is  deemed  to  have  opted-in  to  the 
Reinsurance  Transactions,  in  effect,  will 
be  exchanging  his  or  her  interest  in  such 


46884 


Federal  Register  /  Vol.  61.  No.  173  /  Thursday,  September  5.  1996  /  Notices 


contracts  for  a  Lincoln  Life  Contract, 
and  a  participant  under  a  UNUM  NY 
Contract  who  opts-in  or  is  deemed  to 
have  opted-in  to  the  Reinsurance 
Transactions,  in  effect,  will  be 
exchanging  iis  or  her  interest  in  a 
UNUM  NY  Contract  for  a  Uncoln  Ufe 
of  NY  Contr^.  Likewise,  Apphcants 
submit,  the  participant  under  a  First 
UNUM  Contlact  or  a  First  UNUM 
Coinsured  Contract  who  opt-in  or  is 
deemed  to  have  opted-in  to  the 
Reinsurance  Transactions,  in  effect,  will 
be  exchanging  his  or  her  interest  in  a 
First  UNUM  Contract  or  a  First  UNUM 
Coinsured  Contract  for  an  interest  in  a 
Lincohi  Life  of  NY  Contract.  Applicants 
state  that  the;granting  of  a  right  to  make 
an  election  tdopt-in  or  opt-out  of  the 
Reinsiirance  Transactions  may  be 
considered  an  offer  to  exchange 
securities  of  f  ne  unit  investment  trust 
for  another  uiiit  investment  trust,  for 
purposes  of  ^ection  11  of  the  1940  Act. 

13.  Applicants  represent  that  the 
terms  of  the  oxchange  offers  proposed 
herein  do  not]  involve  any  of  the 
practices  Section  11  of  the  1940  Act  was 
designed  to  prevent,  and  are  fair  to 
Contracthold#rs  and  participants, 
because:  (i)  pirticipants  will  be  fully 
apprised  of  tljeir  rights  in  connection 
with  the  exchange  offers  and  will 
receive  definitive  prospectuses  for  the 
relevant  Lincihi  Life  Contract  or 
Lincohi  Life  (^f  NY  Contract;  (ii)  no 
charges  will  he  imposed  in  connection 
with  effecting^  the  exchanges  and. 
therefore,  thefexchanges  will  be  made 
on  the  basis  of  the  relative  net  asset 
value;  (iii)  participants  who  opt-in  to 
the  Reinsurance  Transactions  will  have 
their  interests  (assiunptively  reinsured 
under  a  materially  similar  Lincohi  Life 
Contract  or  Lincohi  Life  of  NY  Contract 
with  an  identical  sales  charge  structure; 
(iv)  when  appropriate,  participants 
under  a  UNUM  Contract  or  First  UNUM 
Contract  will  deceive  credit  for  the  time 
invested  in  su^  contract  for  purposes 
of  determining  any  applicable  sales 
charge  under  ^e  correspondmg  Lincohi 
Life  Contract  <^t  Lincoln  Life  of  NY 
Contract;  (v)  the  same  underlying  funds 
will  be  availafade  upon  reinsurance  and, 
thus,  there  wi|  be  no  interruption  in  the 
underlying  furtds  serving  as  an 
investment  madia  for  the  contracts;  and 
(vj)  participants  who  do  not  wish  to 
accept  the  assiimption  reinsurance  by 
Lincoln  Life  o«  Lincohi  Life  of  NY  may 
elect  to  opt-out  of  the  Reinsurance 
Transactions,  and  their  existing 
contractual  rig|its  under  the  UNUM 
Contract  or  Fir^t  UNUM  Contract  will 
remain  unchanged.  Applicants  also 
assert  that  there  will  be  no  adverse  tax 
consequences  ijo  Contractholders  and 


participants  a  a  result  of  the 
assumption  reinsurance  of  their 
contracts  or  the  exercise  of  any  opt-out 
rights  in  connection  with  the  proposed 
exchange  offers. 

14.  Applicants  submit  that  if,  through 
common  ownership,  UNUM  were 
affiliated  with  Lincohi  Life  and  UNUM 
and  First  UNUM  were  affiliated  with 
Lincohi  Life  of  NY,  Rule  lla-2  would 
permit  the  proposed  exchange  offers  to 
be  made  without  the  prior  approval  of 
the  Commission.  Applicants  submit  that 
the  proposed  exchange  offers  between 
non-affi  hates — which  would  be 
permitted  under  Rule  lla-2  if  the 
companies  were  affiliated — should  not 
be  held  to  a  more  stringent  standard 
than  Rule  lla-2. 

Conclusion 

For  the  reasons  set  forth  above. 
Applicants  represent  that  the  requested 
exemptions  satisfy  the  standards  of 
Section  17(b)  of  the  1940  Act,  and  that 
the  terms  of  the  proposed  exchange 
offers  satisfy  the  standards  of  Section  11 
of  the  1940  Act.  Applicants,  therefore, 
request  that  the  Commission  issue  an 
order  granting  the  requested  exemptions 
and  approving  the  proposed  exchange 
offers. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  autliority. 
Margaret  H.  McFarUnd, 
Deputy  Secretary. 
(PR  Doc  96-22626  Filed  9-4-96;  8:45  ami 
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Dated:  August  30, 1996. 
Mugaret  H.  McFvlmd* 
Deputy  Secretary. 

(FR  Doc.  96-22722  Filed  »-30-96;  4:25  pml 
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Sunshine  Act  Meeting 

Agency  Meeting 

"FEDERAL  REGISTER"  CfTATION  OF 
PREVKWS  ANNOUNCEMENT:  [To  be 

Pubhshed). 

STATUS:  Closed  Meeting. 
PLACE:  450  Fifth  Street.  N.W.. 
Washington,  D.C. 

DATE  PREVKXJSLY  ANNOUNCED:  To  be 
Published. 

CHANGE  IN  THE  MEETING:  Cancellation. 

The  closed  meeting  scheduled  for 
Thursday,  September  5,  1996,  at  10:00 
a.m.,  has  been  cancelled. 

Commissioner  Hunt,  as  duty  officer, 
determined  that  Commission  business 
required  the  above  change  and  that  no 
earUer  notice  thereof  was  possible. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  Fqr  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  (202)  942-7070. 


[Reieaae  Na  34-37621;  File  No.  SR-CBOE- 
9fr-49] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  liy 
Chicago  Board  Options  Exchange, 
Incorporated  Relating  to  Permitting 
Additional  Submissions  Following 
Respondent's  Petition  for  Review 

August  29. 1996. 

On  July  23. 1996,  the  Chicago  Board 
Options  Exchange,  Incorporated 
("CBOE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  pursuant  to  Section  19(b)(1) 
of  the  Securities  Exchange  Act  of  1934 
("Act"),»  and  Rule  19b-4  thereunder.^ 
The  proposed  rule  change  amends 
Exchange  Fule  17.10  which  governs  the 
review  of  Business  Conduct  Committee 
("BCC")  decisions  by  the  Exchange's 
Board  of  Directors  ("Board").  Notice  of 
the  proposed  rule  change,  together  with 
the  substance  of  the  proposal,  was 
issued  by  Commission  release 
(Securities  Exchange  Act  Release  No. 
37473,  July  23,  1996)  and  by  publication 
in  the  Federal  Register  (61  FR  39685. 
July  30, 1996).3  No  comment  letters 
were  received.  The  Commission  is 
approving  the  proposed  rule  change. 

I.  Background 

The  purpose  of  the  proposed  change 
to  Exchange  Rule  17.10  is  to  formahze 
the  current  practice  whereby  the  Board 
has  permitted  one  additional 
submission  by  both  Exchange  staff  and 
Respondent  following  Respondent's 
petition  for  review.  Presently,  the  Rule 
does  not  provide  for  any  subsequent 
submissions  following  a  Respondent's 
appeal  of  a  BCC  decision  to  the  Board. 

n.  The  Terms  of  Substance  of  the 
Proposed  Rule  Change 

The  proposed  rule  change  provides 
that,  after  a  Respondent  appeals  a  BCC 
decision  to  the  Board,  Exchange  staff 
may  submit  a  written  response  to  which 
the  Respondent  may  submit  a  reply.  The 
proposed  rule  change  requires  the 


'15US.CS78»(b)(l)(198«). 

» 17  CFR  240.19b-*. 

^  The  proposed  rule  change  was  originally  filed 
with  the  Commission  on  July  1 1 , 1 996.  The  CBOE 
subsequently  submitted  Amendment  No.  1  to  the 
filing.  Letter  from  Michael  L.  Meyer,  Schiff,  Hardin 
*  Waite,  to  Katherine  England,  Assistant  Director. 
Division  of  Market  Regulation.  SEC,  dated  July  19. 
1996.  ' 
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Exchange  staffs  tesponse  to  be  filed 
within  15  days  of  the  date  the 
Respondent's  request  for  review  is  filed 
with  the  Secretary  of  the  Exchange  and 
the  Respondent's  reply  to  be  filed 
within  15  days  of  service  of  staffs 
response.  In  addition,  the  proposed  rule 
change  clarifies  that  the  Respondent's 
petition  for  review  and  Respondent's 
reply  should  be  filed  with  the  Secretary 
of  the  Exchange  and  the  Exchange's 
Office  of  Enforcement. 

m.  Discussion 

The  Commission  believes  the 
proposed  rule  change  is  consistent  with 
Section  6  of  the  Act,  in  general,  and 
Section  6(b)(7)  in  particular  in  that  it 
provides  a  fair  procedure  for  the 
disciplining  of  members  and  persons 
associated  with  members.  The 
Commission  believes  the  proposed  rule 
change  will  make  the  review  process 
more  fair  and  efficient  by  formalizing 
the  current  appeal  practice  to  ensure 
that  both  parties  have  the  opportunity  to 
make  an  additional  submission  to  the 
Board  and  by  clarifying  with  which 
office  of  the  Exchange  the  petition  for 
review  should  be  filed.  The  proposed 
rule  change  will  ensure  a  more  fair  and 
thorough  process  because  each  party 
will  have  an  opportunity  to  clarify  its 
position  to  the  Board  on  the  specific 
issues  of  contention  addressed  in  the 
petition  for  review.  As  is  the  case  \mder 
the  current  rules,  the  proposed  rule 
change  will  ensure  that  the  Respondent 
ordinarily  will  have  the  opportunity  to 
make  the  final  submission  to  the  Board. 
In  addition,  the  proposed  rule  change 
will  reduce  the  amoimt  of  time  the 
Board  spends  on  administrative  matters 
by  eliminating  the  need  for  the  staff  to 
request  approval  before  the  submission 
of  each  response. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change.  SR-CBOE-96-49 
be.  and  hereby  is.  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.30-3(a)(12). 
Margaret  H.  McFarUnd. 
Deputy  Secretary. . 

[FR  Doc.  96-22629  Filed  9-4-96;  8.45  am] 
WLUNQ  COOE  801(M>1-M 


[Retoase  No.  34-47S17;  File  No.  SR-OTC- 
96-14] 

Self-Regulatory  Organizations;  The 
Depository  Trust  Company;  Notice  of 
Rling  and  Order  Oranting  Accelerated 
Permanent  Approval  of  a  Proposed 
Rule  Change  Relating  to  Procedures 
for  Inter-Depository  Deliveries 

August  29. 1996. 

Pursuant  <o  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),*  notice  is  hereby  given  that  on 
August  11, 1996.  The  Depository  Trust 
Company  ("DTC")  filed  with  the 
Securities  and  Exchange  Commission  . 
("Commission")  the  proposed  rule 
change  (File  No.  SR-DTC-96-14)  as 
described  in  Items  I  and  n  below,  which 
items  have  been  prepared  primarily  by 
DTC.  The  Commission  is  publishing  this 
notice  and  order  to  soUdt  comments 
firom  interested  persons  and  to  grant 
permanent  approval  of  the  proposed 
rule  change  on  an  accelerated  basis. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  seeks 
permanent  approval  of  DTC's  existing 
procedures  for  deliveries  through  the 
interface  between  DTC  and  the 
Philadelphia  Depository  Trust  Company 
("Philadep").  The  Commission 
previously  granted  temporary  approval 
to  a  proposed  rule  change  establishing 
DTC's  procediu«s  for  inter-depository 
deUveries  as  part  of  the  conversion  of 
DTC's  money  settlement  system  to  an 
entirely  same-day  funds  settlement 
system.* 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  writh  the  Commission, 
DTC  includwi  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  that  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  DTC 
has  prepared  sunmiaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements.' 


'  15  U.S.C.  S  788(b)(1)  (1988). 

»  Securitie*  Exchange  Act  Release  No.  36881 
(February  20, 1996).  61  FR  287  |FUe  No.  SR-DTC- 
95-21)  (order  granting  temporary  approval  of  a 
proposed  rule  change  on  a  temporary  basis  through 
August  31. 1996). 

s  The  Commission  has  modified  the  text  of  the 
summaries  submitted  by  DTC 


(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

.  The  proposed  rule  change  seeks 
permanent  approval  of  the  procedures 
for  deliveries  through  the  interface 
between  DTC  and  Philadep.  The 
Commission  previously  granted 
temporary  approval  of  the  inter- 
depository  deUvery  procedures  to  allow 
DTC  to  implement  the  procedure  so  it 
could  monitor  and  report  to  the 
Commission  the  number  of  inter- 
depository  reversals  of  deliveries  that 
caused  a  DTC  participant's  net  debit  cap 
to  be  exceeded. 

When  processing  a  participant's 
delivery  to  Philadep,  DTC  employs  an 
immediate  update  technique  whereby 
the  delivering  participant's  security 
position,  collateral,  and  settlement 
account  are  immediately  updated  if  the 
delivering  participant  has  sufficient 
securities  and  collateral  to  allow  the 
deUvery  to  be  completed.  The  delivering 
participant's  position  is  reduced  by  the 
quantity  of  securities  delivered,  its 
settlement  account  is  credited  for  the 
settlement  value  of  the  transaction,  and 
its  collateral  monitor  is  increased  by  the 
settlement  credit  incurred  and  is 
reduced  by  the  collateral  value  of  the 
securities  delivered  (provided  the 
securities  being  deUvered  are  part  of  the 
participant's  collateral  position). 
Once  the  delivery  satisfies  risk 
management  controls  and  completes  at 
DTC  (i.e.,  the  participant  has  sufficient 
securities  to  make  the  deUvery  and  the 
participant's  collateral  monitor  will  not 
become  negative  because  of  the 
delivery),  DTC  sends  the  deUvery  to 
Philadep  where  it  is  subject  to 
Philadep's  internal  risk  management 
controls.  In  certain  instances.  Philadep's 
internal  risk  management  controls  will 
prevent  a  deUvery  from  completing  (e.g., 
-  the  receiving  participant  does  not  have 
sufficient  collateral  or  the  receipt  would 
cause  the  participant  to  exceed  its  net 
debit  cap)  and  will  cause  the  delivery  to 
pend  in  Philadep's  system.  At  the  end 
of  each  processing  day,  Philadep  returns 
to  DTC  delivery  orders  that  fail  to 
complete  in  Philadep's  system,  and  DTC 
reverses  the  deliveries  to  the  original 
delivering  participants. 

Reversals  from  Philadep  are  processed 
at  DTC  until  approximately  3:37  P.M. 
DTC's  reversals  are  not  subject  to  its 
Receiver- Authorized  DeUvery  ("RAD") 
processing  ••  or  other  risk  management 


«  RAD  allows  a  participant  to  review  and  either 
approve  or  cancel  incoming  deliveries  before  they 
are  processed  in  DTC's  system.  For  a  further 
discussion  of  DTC's  RAD  procedures,  refa»  to 
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controls  (/.«.,  net  debit  cap  and 
collateral  monitor). 

As  expected,  the  number  of  deliveries 
through  the  interface  from  DTC  to 
Philadep  hfve  been  low.  Consequently, 
the  numbef  of  reversah  to  such 
deliveries  also  have  been  low.  During 
the  five  month  period  from  March  1. 
1996.  through  July  31, 1996,  there  were 
an  average  of  5,706  deliveries  (both 
valued  deliveries  and  free  deUveries) 
each  day  from  DTC  to  Philadep  through 
the  interface.  During  that  five  month 
period,  DTC  reversed  a  total  of  twenty- 
three  deliveries  back  to  its  participants. 
Of  those  twenty-three  reversals,  the 
largest  reversal  had  a  settlement  vahie  of 
$5,640,372.  and  the  remaining  twenty- 
two  reversals  had  an  aggregate 
settlement  value  of  $2,307,547.  None  of 
the  twenty-three  reversals  caused  a  DTC 
participant  to  violate  its  net  debit  cap. 

DTC  Delieves  the  proposed  rule 
change  is  consistent  with  Section  17A  of 
the  Act »  and  the  rules  and  regulations 
thereunder  because  the  prop<Med  rule 
change  will  contribute  to  efficiencies  in 
processing  deliveries  in  the  interface 
between  DTT:  and  Philadep.  DTC  also 
beheves  the  proposed  rule  change  will 
be  implemented  consistently  with  the 
safeguarding  of  securities  and  funds  in 
DTC's  custody  or  control  or  for  which 
it  is  responsible  because  the  proposed 
rule  change  has  operated  safely 
pursuant  to  the  Commission's 
temporary  approval  on  February  20. 
1996. 

(B)  Self-Regmlatory  Organization's 
Statement  ott  Burden  on  Competition 

DTC  perceives  no  adverse  impact  on 
competition  by  reason  of  the  proposed 
rule  change. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

All  particmants  were  informed  of  the 
proposed  rule  change  by  a  DTC 
Important  Notice.^  Written  comments 
from  DTC's  participants  or  others  have 
not  been  solicited  or  received  on  the 
proposed  rule  change. 

m.  Date  of  Effiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Coinfflission  Action 

Section  17A(b)(3)(F)  of  the  Act' 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  foster  cooperation 


Securities  Exclupga  Act  RbImm  No.  2SS8fl  (July  6. 
1988),  (File  No.  $R-DTC-^8-07)  (notice  of  filing 
and  immediate  effectiveness  of  a  proposed  rule 
change  implementing  DTC's  RAD  procedures). 

»  15  U.S.C  §  7Sq-l  (1988). 

•DTC  Importauf  Notice  (January  9. 1996). 

'15  V.&.C.  S7Sq-l(bK3)(F)  (1988). 


and  coordination  with  persons  engaged 
in  the  clearance  and  settlement  of 
securities  transactions.  The  CcMmmssion 
believes  that  DTC's  proposed 
procedures  relating  to  inter-depository 
deUveries  are  consistent  with  DTC's 
obligations  under  Section  17A(b)(3){F) 
because  the  proposed  rule  change 
estabhshes  prooMiures  for  the 
processing  of  inter-depository  deliveries 
betwera  DTC  and  Philadep. 

Under  the  proposed  procedures,  DTC 
will  immediately  update  a  participant's 
account  for  deliver  orders  and  payment 
orders  sent  to  a  Philadep  participant 
through  the  interface,  hi  the  event  that 
the  delivery  fails  to  complete  at 
Philadep  by  the  end  of  the  day.  the 
procedures  provide  a  mechanism  by 
which  DTC  will  reverse  the  transaction 
to  the  original  deUvering  participant 
without  subjecting  that  reversal  to  RAD 
OT  risk  management  controls. 

Because  the  Commission  was 
concerned  that  the  inter-depository 
delivery  procedures  could  create  the 
situation  where  an  inter-depository 
reversal  arising  from  an  uncompleted 
delivery  at  Philadep  would  cause  a  DTC 
participant  to  violate  its  net  debit  cap  si 
DTC  near  the  end  of  the  day,  the 
Commission  previously  approved  the 
proposed  rule  change  on  a  temporary 
basis  in  order  that  the  procedures  and 
their  effiscts  could  be  carefully 
monitored  and  modified  if  needed 
before  they  were  permanently  approved. 
During  the  temporary  approval  period, 
there  were  only  twenty-three  inter- 
depository  deliveries  reversed  back  to 
DTC  participants,  and  none  of  those 
twenty-three  reversals  caused  a  DTC 
participant  to  violate  its  net  debit  cap. 
Therefore,  the  Commission  is 
permanently  approving  DTC's  inter- 
depository  delivery  procedures. 
However,  the  Commission  continues  to 
encourage  DTC  to  examine  and  to 
consider  future  enhancements  to  the 
interface  to  provide  a  mechanism 
through  which  DTC  participants  can 
receive  notification  of  transactions 
pending  at  Philadep."  In  this  regard, 
DTC  must  report  to  the  Commission  on 
a  quarterly  basis  the  number  and  extent 
of  inter-depository  reversals  that  caused 
DTC  participants  to  violate  their  net 
debit  caps  by  $1  million  or  more. 

DTC  has  requested  that  the 
Commission  find  good  cause  for 


"The  Commission  understands  that  such 
enhancements  were  considered  but  were  not 
initiated  because  of  the  cosu  involved  and  because 
of  the  low  number  of  inter-depository  reversals  that 
were  expected.  However,  the  Commission  believes 
if  the  number  of  inter-depository  reversals 
substantially  increases.  DTC  should  implement 
such  enhancements  at  take  other  steps  to  contnH 
the  risks  created  by  inter-depository  reversals.  < 


approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing.  The 
Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  because 
the  Commission  has  previously  noticed 
the  procedures  without  receiving  any 
comment  letters  and  because 
accelerated  approval  will  allow  DTC  to 
continue  to  utUize  the  procedures  for 
deliveries  between  DTC  and  Philadep 
participants  through  the  interface 
without  any  disruption  when  the 
current  temporary  approval  expires  on 
August  31, 1996. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  %vritten  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W.. 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
am«idments.  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  PubUc  Reference 
Room,  450  Fifth  Stieet,  N.W., 
Washington,  D.C  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  DTC.  All  submissions  should 
refer  to  the  file  nimiber  SR-DTC-96-14 
and  should  be  submitted  by  September 
26,  1996. 

h  is.  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
DTC-96-14)  be.  and  hereby  is. 
permanently  approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFaiiand, 

Deputy  Secretary. 

(PR  Doc.  96-22630  FUed  9-4-96;  8:45  am] 

HUMQ  CODE  aOIO-01-M 


•  17  CFR  200.3a-3(aKl2)  (1998). 
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[ReleaM  Na  34-37616;  FHe  No&  8R- 
MBSCC-46-02:  SR-Q8CC-66-03,  and  SR- 
I8CC-06-04] 

Salf-Ragulatory  Organizations;  MBS 
Clearing  Corporation,  Government  < 
Securities  Clearing  Corporation,  and 
International  Securities  Clearing 
Corporation;  Order  Approving 
Proposed  Rule  Changes  Seeking 
Authority  to  Enter  Into  Limited  Cross- 
Guarantee  Agreements 

August  28, 1996. 

On  April  11, 1996,  May  10. 1996.  and 
May  16, 1996,  the  MBS  Clearing 
Corporation  ("MBSCC").  the 
Government  Securities  Clearing 
Corporation  ("GSCC"),  and  the 
International  Securities  Clearing 
Corporation  ("ISCC")  (collectively 
referred  to  as  the  "clearing 
corporations"),  re8f)ectively,  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  changes  (File  Nos.  SR- 
MBSCC--96-02,  SR-GSCC-96-03,  and 
SR-ISCC-96-04)  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act  •).»  On  May  13, 1996, 
GSCC  filed  an  amendment  to  the 
proposed  rule  change  to  a  change  the 
specific  rule  numbers  used  in  the 
proposed  rule  change. *  On  July  2, 1996 
and  on  July  8, 1996,  ISCC  and  GSCC, 
respectively,  filed  amendments  to  their 
proposed  rule  changes  to  make  certain 
technical  corrections.'  Notice  of  the 
proposed  rule  changes  was  published  in 
the  Federal  Register  on  July  15, 1996.* 
The  Conmiission  received  no  comments. 
For  the  reasons  discussed  below,  the 
Conmiission  is  approving  the  proposed 
rule  change.  "  ■'■ 

I.  Description  of  the  Proposals 

The  purpose  of  the  proposed  rule 
change  is  to  modify  the  clearing 
corporations'  rules  to  enable  them  to 
enter  into  Umited  cross-guarantee 
agreements  with  other  clearing  agencies. 
Generally,  limited  cross-guarantee 
agreements  contain  a  guarantee  from 
one  clearing  agency  to  another  clearing 
agency  that  can  be  invoked  in  the  event 
of  a  default  of  a  common  member.  The 
guarantee  provides  that  resources  of  a 
defaulting  common  member  remaining 


'15U.S.C.  S78s(b)(l)(1988). 

»  Letter  from  Karen  Walraven,  Vice  President  and 
Associate  Counsel,  GSCC,  to  Jerry  Carpenter, 
Assistant  Director,  Division  of  Market  Regulation 
("Division"),  Conunission  (May  13. 1996). 

'  I^etter  from  Julie  Beyers,  JSCC,  to  Peter  Goraghty, 
Special  Counsel,  Division,  Commission  Quly  t. 
1996)  and  letter  from  Karen  Walraven,  Vice 
President  and  Associate  Counsel.  GSCC,  to  Peter 
Geraghty,  Special  Counsel.  Division,  Commission 
(July  2, 1996). 

«  Securities  Exchange  Act  Release  No.  37413  (July 
9,  1996),  61  FR  1199. 


after  the  defaulting  ONnmon  member's 
obUgations  to  the  guaranteeing  clearing 
agency  have  been  satisfied  will  be  used 
to  satisfy  the  obligations  of  the 
defaulting  common  member  that  remain 
unsatisfied  at  the  other  clearing  agency. 
The  guarantee  is  limited  to  the  amoimt 
of  a  defaulting  common  member's 
resources  remaining  at  the  guaranteeing 
clearing  agency. 

(^nerally,  limited  cross-guarantee 
agreements  should  be  beneficial  to  the 
clearing  corporations  because  amounts 
available  under  limited  cross-guarantee 
agreements  may  be  applied  to  unpaid 
obligations  of  the  defaulting  participant. 
With  regard  to  GSCC,  these  amounts 
may  reduce  possible  pro  rata  allocations 
against  original  counterparties  of  the 
defaulting  participant.  Similarly,  these 
amounts  available  to  ISCC  may  reduce 
the  possibility  of  pro  rata  charges 
against  its  clearing  fund.  Furthermore, 
even  though  MBSCC  does  not  mutualize 
risk,  these  amounts  may  reduce 
allocations  against  and  losses  of  the 
original  contrasides  of  a  defaulting 
participant. 

The  benefits  generally  accruing  to  the 
clearing  corporations  from  a  limited 
cross-guarantee  agreement  are 
illustrated  by  the  following  example: 

Dealer  A,  a  common  participant  of  Clearing 
Agency  X  and  Qearing  Agency  Y,  declares 
bankruptcy.  Upon  insolvency.  Dealer  A  owes 
Clearing  Agency  Y  $10  million  and  Clearing 
Agency  X  owes  A  $7  million.  In  the  absence 
of  an  interclearing  agency  limited  cross- 
guarantee  agreement.  Clearing  Agency  X 
would  be  obligated  to  pay  $7  million  to 
Dealer  A's  bankruptcy  estate  and  Clearing 
Agency  Y  would  have  a  claim  for  $10  million 
against  Dealer  A's  bankruptcy  estate  as  a 
general  creditor  with  no  assurance  as  to  the 
extent  of  recovery.  However,  an  effective 
cross-guarantee  arrangement  would  obligate 
Qearing  Agency  X  to  pay  Gearing  Agency  Y 
an  amount  equal  to  Dealer  A's  $7  million 
receivable  from  Clearing  Agency  X  thereby 
reducing  Clearing  Agency  Y's  net  exposure 
from  to  $10  million  to  $3  million.  This 
approach  would  enable  Clearing  Agency  Y  to 
secure  earlier  payment  and  would  allow 
Gearing  Agency  X  to  hilfiU  its  obligations 
without  maJcing  an  actual  payment  to  Dealer 
A's  bankruptcy  estate. 

The  benefits  specifically  accruing  to 
MBSCC  from  a  limited  cross-guarantee 
agreement  are  illustrated  by  the 
following  example: 

A  sells  to  B  who  sells  to  C.  A  also  sells  to 
X  who  sells  to  Y;  and  A  also  sells  to  Q.  B 
and  X  net  out,  leaving  obligations  of  A  owing 
to  C,  Y,  and  Q.  A  becomes  insolvent.  Under 
MBSCC's  rules,  if  A's  participants  fund 
contribution  is  not  adequate  to  cover  the 
aggregate  of  C's  and  Y's  losses,  then  B,  X,  and 
Q  as  original  contrasides  would  be 
responsible  for  covering  such  losses. 
However,  before  allocating  C's  and  Y's 
aggregate  loss  to  B,  X,  and  a  MBSCC  may 


obtain  resources  under  a  limited  croM 
guarantee  agreement  to  reduce,  if  not 
eliminate,  the  amount  of  such  allocations.  If 
those  resources  are  sufficient  to  satisfy  C's 
and  Y's  losses,  any  remaining  funds  would 
also  be  available  for  the  satisoction  of  Q's 
losses. 

The  limited  cross-guarantee 
agreements  are  designed  to  preserve 
substantial  flexibility  to  the 
counterparty  clearing  corporation.  The 
agreements  will  provide  a  list  of  all  the 
limited  cross-guarantee  agreements  to 
which  the  clearing  agencies  are  a  party, 
including  the  coimterparties  to  those 
agreements.  The  agreements  will  set 
forth  the  clearing  agency's  priority 
structure  with  respect  to  the  order  in 
which  it  will  make  guarantee  payments 
to  its  counterparty  clearing  agencies  (if 
more  than  one  exist)  in  the  event  of  a 
defaulting  common  participant.  GSCC 
intends  to  prioritize  its  coimterparty 
clearing  agencies  in  the  following 
manner:  (1)  pro  rata  to  those 
coimterparty  clearing  agencies  with  a 
transactional  nexus  to  GSCC;  (2)  the 
National  Seciuities  Clearing 
Corporation;  and  (3)  pro  rata  to  all  other 
coimterparty  clearing  agencies.' 

An  additional  source  of  flexibility  in 
a  limited  cross-guarantee  agreement  is 
the  length  of  time  within  which  a 
demand  for  payment  must  be  made. 
This  period  is  negotiated  and  agreed  to 
by  the  counterparty  clearing  agencies. 
GSCC  believes  that  an  appropriated  time 
period  for  this  purpose  is  six  months.* 
During  this  six  month  period,  the 
limited  cross-guarantee  agreement 
would  permit  recalculations  of  each 
clearing  agency's  available  resources 

&iici  lo$S6S* 

Accordingly,  GSCC's  proposed  rule 
change  modifies  GSCC's  rules  to 
establish  GSCC  to  enter  into  one  or  more 
limited  cross-guarantee  agreements. 
Proposed  GSCC  Rule  41  governing 
limited  cross-guarantee  agreements 
provides  that  a  participant  is  obligated 
to  GSCC  for  any  guarantee  payment  that 
GSCC  is  required  to  make  to  a  clearing 
agency  pursuant  to  the  terms  of  any 
limited  cross-guarantee  agreement. 
GSCC's  Rule  41  and  the  proposed 
modifications  to  Rule  4,  Section  8 
provide  that  amounts  received  by  GSCC 
under  any  limited  cross-guarantee 
agreement  will  be  applied  to  the 
common  participant's  unpaid 
obUgations  to  GSCC  and  will  reduce 
assessments  against  original 
counterparties  of  the  defaulting 


»  At  this  time.  MBSCC  and  ISCC  have  not 
determined  the  priority  structures  of  their  limited 
cross-guarantee  agreements. 

•  At  this  time.  MBSCC  and  ISOC  have  not 
determined  a  specific  recovery  period  for  their 
limited  cross-guarantee  agreements. 
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participant.  The  proposed  rule  change 
also  modifies  GSCC's  Rule  1  to  add 
definitions  of  the  terms  "common 
member,"  "cross-guarantee  obligation," 
"cross-gwtantee  party,"  "defiaulting 
conunon  member,"  "defeuhing 
member,"  and  "limited  cross-guarantee 
agreement,"  GSCC  also  is  prgposing  to 
amend  Rule  4,  Section  6  to  clarify  that 
liabilities  pf  GSCC  include  Umited 
cross-guartntee  payments  made  to  a 
counterparty  clearing  agency  pursuant 
to  a  limited  cross-guarantee  agreement.' 

MBSCC's  proposed  rule  change  will 
add  new  Rule  4  to  Article  m  of 
MBSCC's  ndes.  The  new  rule  will 
enable  MBSCC  to  enter  into  one  or  more 
limited  cross-guarantee  agreements.  The 
new  rule  provides  that  a  former 
participantf  is  obUgated  to  MBSCC  for 
any  guaraniee  payment  MBSCC  is 
required  to  make  to  a  clearing  agency 
pursuant  to  the  terms  of  anyumited 
cross-guarantee  agreement.  The  new 
rule  also  provides  that  amoimts  received 
by  MBSCC  under  any  limited  cross- 
guarantee  agreement  will  be  applied  to 
unpaid  obligations  of  the  former 
participant  to  MBSCC  and  to  reduce 
assessments  against  and  losses  of 
original  contraside  participants.  A 
technical  nxxlification  will  be  made  to 
renumber  current  Rule  4  of  Article  III  as 
Rule  5.  MBSCC's  proposed  rule  change 
also  modifies  Rule  1  of  Article  I  of 
MBSCC's  rules  to  add  definitions  of  the 
terms  "limited  cross-guarantee 
agreement,'^  "cross-guarantee 
obligation,'^  and  "cross-guarantee 
party."  MB$CC's  proposed  rule  change 
also  modifies  Chapter  VI  of  MBSCC's 
procedures  relating  to  application  of  the 
participants  fund  to  reflect  that  amounts 
received  by  MBSCC  under  any  limited 
cross-guarantee  agreement  will  be 
applied  to  unpaid  obligations  of  a 
former  participant  of  MBSCC  and  to 
reduce  assessments  against  and  losses  of 
original  contraside  participants.9 

ISCC's  proposed  rule  change  will  add 
new  Rule  13  to  ISCC's  rules.  The  new 
rule  provides  that  an  ISCC  member  is 
obligated  to  ISCC  for  any  guarantee 
payment  ISQC  is  required  to  make  to  a 

'  The  definitions  of  the  tenn*  deacribed  above  as 
well  as  the  »pedfic  changes  to  GSCCs  rules  and 
procedures  are  «ttached  as  Exhibit  A  to  GSCC's 
proposed  rule  ckange  which  is  available  through 
GSCC  or  througl  the  Commission's  public  reference 
room.  ] 

•  Under  Secti(ta  10  of  Rule  3  of  Article  m  of 
MBSCCs  rules,  the  term  "former  participant"  is 
defined  as  a  participant  for  whom  MBSCC  has 
ceased  to  act  putsuant  to  Sections  1  and  2  of  Rule 
3  of  Article  m. 

•The  definitions  of  the  terms  described  above  as 
well  as  the  specKc  changes  to  MBSCC's  rules  and 
procedures  are  alUched  as  Exhibit  A  to  MBSCCs 
proposed  rule  cliange  which  is  available  through 
MBSCC  or  through  the  Commission's  public 
reference  room. 


clearing  agency  pursuant  to  the  terms  of 
any  limited  cross-guarantee  agreement. 
ISCC's  proposed  rule  change  also 
modifies  ISCC's  rules  to  indicate  that 
amounts  available  to  satisfy  aggregate 
losses  will  include  amounts  available 
under  limited  cross-guarantee 
agreements.  ISCC's  proposal  also 
modifies  ISCC's  Rule  1  to  add 
definitions  of  the  terms  "limited  cross- 
guaranty  agreement."  "cross-guaranty 
obligation,"  and  "cross-guaranty 
party.  "»o 

ILDisciisnon 

Section  17A(b}(3)(F)  of  the  Act" 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  assure  the 
safaguarding  of  seciirities  and  funds  in 
the  custody  or  control  of  the  clearing 
agency  or  for  which  it  is  responsible  and 
to  foster  cooperation  and  coordination 
with  persons  engaged  in  the  clearance 
and  settlement  of  securities 
transactions.  The  Commission  believes 
the  proposals  are  consistent  with  each 
clearing  corporation's  obligation  to 
assure  the  safeguarding  of  securities  and 
funds  in  the  custody  or  control  of  the 
clearing  agency  or  for  which  it  is 
responsible  because  cross-guarantee 
agreements  among  clearing  agencies  are 
a  method  of  reducing  clearing  agencies' 
risk  of  loss  due  to  a  common  member's 
default.  Furthermore,  the  Commission 
has  encouraged  the  use  of  cross- 
guarantee  agreements  and  other  similar 
arrangements  among  clearing 
agencies."  Consequently,  cross- 
guarantee  agreements  should  assist 
clearing  agencies  in  assuring  the 
safeguarding  of  seciirities  and  funds  in 
their  custody  or  dontrol. 

The  Commission  also  believes  the 
proposals  are  consistent  with  each 
clearing  corporation's  obligation  to 
foster  cooperation  and  coordination 
with  persons  engaged  in  the  clearance 
and  settlement  of  securities 
transactions.  The  Commission  believes 
that  by  entering  into  such  cross- 
guarantee  agreements,  clearing 
corporations  can  mitigate  the  systemic 
risks  posed  to  an  individual  clearing 
corporation  and  to  the  national 
clearance  and  settlement  system  as  a 
result  of  a  defaulting  common  member. 


m.  Concliuion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposals  are 
consistent  with  the  requirements  of  the 
Actrand  in  particular  with  Section 
17A(b)(3)(F)  of  the  Act  and  the  rules  and 
regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  changes  (File  Nos.  SR- 
MBSCC-9&-02.  SR-GSCC-96-03.  and 
SR-ISCC-^6-04)  be.  and  hereby  are, 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '3 

Marguat  H.  McFarland. 

Deputy  Secretary. 

[PR  Doc.  96-22580  Filed  9-4-96: 8:45  am) 

muMa  COM  mo-»um 


"•The  definitions  of  the  terms  described  above  as 
well  as  the  specific  changes  to  ISCCs  rules  and 
procedures  are  attached  as  Exhibit  A  to  ISCCs 
proposed  rule  change  which  is  available  through 
ISCC  or  through  the  Commission's  public  reference 
room. 

>' 15  U.S.C  S78q-l(b)(3)(F)  (1988). 

"F.g..  Securities  Exchange  Act  Release  Nos. 
38431  (October  27,  1995),  60  FR  55749  (File  No. 
SR-GSCC-95-03)  and  38597  (December  15,  1995) 
60  FR  66570  (File  No.  SR-MBSCC-95-05J  (orders 
approving  proposed  rule  changes  authorizing  the 
release  of  daaring  data  relating  to  participonu). 


(netoaae  No.  34-37622;  File  No.  8R-OCC- 
9fr-10] 

Self-Regulatory  Organizations;  the 
Options  Clearing  Corporation;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  a  Propoaed  Rule  Change  Relating  to 
a  Laptop  Version  of  the  Enhanced 
Clearing  Member  Interface  Platform 

August  29, 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").*  notice  is  hereby  given  that  on 
July  18, 1996,  The  Options  Clearing 
Corporation  ("OCC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  n,  and ' 
ni  below,  which  items  have  been 
prepared  primarily  by  OCC.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  ftom  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  would 
amend  OCC's  rules  and  schedule  of  fees 
to  provide  a  laptop  version  of  the 
Enhanced  Clearing  Member  Interface 
("ECMI")  platform. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
OCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  that  it  received  on  the 
proposed  rule  change.  The  text  of  these 


»» 17  CFR  200.30-3  (aHl2)  (1995). 
» 15  U.S.C  78s(b)(l)  (1988). 
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statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  OCC 
has  prepared  siunmaries,  set  forth  in 
sections  (A),  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements.^ 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(XX:  currently  leases  ECMI 
equipment  3. to  clearing  members  which 
is  configured  so  that  clearing  members 
may  interface  with  OCC  via  OCC's 
Clearing/Management  and  Control 
System  ("C/MACS").*  That  equipment 
currently  operates  on  a  desktop 
platform,  and  OCC's  rules  require  that 
the  equipment  used  to  enter  information 
to  OCC  and  to  receive  reports  from  OCC 
be  located  in  a  clearing  member's  office. 
Clearing  members  have  now  requested 
that  they  be  permitted  to  interface  with 
OCC  via  laptop  computers,  and  OCC  has 
determined  to  permit  the  use  of  laptop 
computers  outside  of  a  clearing 
member's  office.  Because  expirations 
require  clearing  members'  personnel  to 
perform  C/MACS  entry  and  approval 
after  normal  business  hours,  the  ability 
to  sign  on  from  home  and  to  complete 
the  entry  and  approval  process  would 
produce  both  cost  savings  and 
convenience  for  clearing  members.  OCC 
proposes  to  lease  such  equipment  to 
clearing  members  for  a  monthly  fee  of 
$250  per  laptop  and  $50  per  month  for 
an  optional  printer.  These  proposed  fees 
are  based  on  OCC's  costs  of  obtaining 
the  equipment.  Accordingly,  OCC 
would  amend  its  schedule  of  fees  to 
reflect  these  monthly  fees. 

OCC  beUeves  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  17A  of  the  Act ' 
in  that  it  creates  the  opportunity  for 
more  efficient  means  of  communication 
between  OCC  and  its  clearing  members, 
and  it  allocates  reasonable  fees  in  an 
equitable  manner  among  OCC's  clearing 
members  in  that  the  proposed  fees 
reflect  OCC's  current  costs  of  providing 


*The  CommiMion  has  modified  such  sunuuories. 

»  ECMI  pennits  clearing  membera.  among  other 
things,  to  input  post-trade  transactions  via  OCCt 
Clearing  Management  and  Control  System,  to 
retrieve  clearing  reports  via  OCC's  on-line  report 
inquiry  service,  and  to  review  information 
memoranda  and  other  notices  via  OCC's  Option 
News  Network  service.  Securities  Exchange  Act 
Release  No.  32366  (May  25,  1993).  58  FR  31435 
[File  No.  SR-OOC-93-ll)  (notice  of  filing  and 
immediate  effectiveness  of  proposed  rule  change). 

*  C/MACS  is  an  on-line,  menu-driven  system  that 
allows  OCC  member  firms  to  access  or  input  trade 
information  directly  from  or  to  OCCs  clearing 
systems. 

» 15  U.S.C  78«}-l  (1988). 


the  ECMI  configuration  to  its  clearing 
members. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

OCC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants,  or  Others 

Written  comments  were  not  and  are 
not  intended  to  be  solicited  with  respect 
to  the  proposed  rule  change,  and  none 
have  been  received. 

m.  Date  of  Efiiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  on  filing  pursuant  to  Section 
19(b)(3)(A)(ii)  of  the  Act «  and  Rule  19b- 
4(e)(2) '  thereunder  in  that  the  proposed 
rule  change  establishes  or  changes  a 
due,  fee,  or  other  charge  imposed  by 
OCC.  At  any  time  within  sixty  days  of 
the  filing  of  such  proposed  rule  change, . 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  othenvise  in  furtherance  of  the 
purposes  of  the  Act.- 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  wrritten  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  &x)m  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  OCC.  All  submissions  should 
refer  to  File  No.  SR-OCC-96-10  and 


should  be  submitted  by  September  26, 
1996. 

For  the  Commistion  by  the  Division  of 
Market  Regulation,  pursuant  to  delisted 
authority. 

Margaret  H.  McFuiand, 
Deputy  Secretary. 

(FR  Doc  96-22627  Filed  9-*-%S.  8:45  am] 
BUMO  coot  aoie-ei-M 


CneiMM  No.  34-47618;  FHe  No.  8R-0CC- 
M-07] 

Self-Regulatory  Organizations;  tha 
Options  Clearing  Corporation;  Notice 
of  Filing  and  Other  Granting 
Accelerated  Approval  on  a  Temporary 
Basis  of  a  Proposed  Rule  Change 
Relating  to  Revisions  to  the  Standards 
for  Letters  of  Credit  Deposited  as 
Margin 

August  29, 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),^  notice  is  hereby  given  that  on 
June  21, 1996,  The  Options  Clearing 
Corporation  ("OCC")  filed  with  the 
Securities  and  Exchange  Commission 
("Ckjmmission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
in  below,  which  Items  have  been 
prepared  primarily  by  OCC.  The 
Commission  is  publishing  this  notice 
and  other  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons  and  to  grant  accelerated 
approval  of  the  proposed  rule  change  on 
a  temporary  basis  through  June  30, 
1997. 

I.  Self  Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  extends  the 
Ck}mmission's  previous  temporary 
approval  of  the  OCC's  modifications 
that  relate  to  OCC's  standards  for  letters 
of  credit  deposited  with  (X;C  as  margin. 
In  general,  OCC  requires  that  letters  of 
credit  deposited  by  clearing  members  as 
margin  with  OCC  be  irrevocable  and 
unless  otherwise  permitted  by  OCC 
expire  on  a  quarterly  basis.  In  addition, 
OCC  may  draw  upon  a  letter  of  credit 
regardless  of  whether  the  clearing 
member  has  been  suspended  or  has 
defaulted  on  any  obligation  to  OCC  if 
OCC  determines  that  such  action  is 
advisable  to  protect  OCC,  other  clearing 
members,  or  the  general  public.^ 


•  15  U.S.C.  788(b)(3)(A)(ii)  (1988). 
'  17  CFR  240.19.b-4(e){2)  (1995). 


1 15  U.S.C  78s(b)(l)  (1988). 

'  For  a  complete  description  of  these 
modifications  to  the  standards  for  letters  of  credit, 
refer  to  Securities  Exchange  Act  Release  No.  29641, 
(August  30,  1991).  56  FR  46027  IFile  No.  SR-OCC- 
91-13]  (order  temporarily  approving  proposed  rule 
change  through  February  28,  1992). 
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n.  Seif-Regtlatory  Organization's  State 
of  the  Purpese,  and  Statutory  Basis  fcv, 
the  Propoaad  Rule  Change 

In  its  fillip  with  the  Commission, 
OCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  FV  below.  OCC  has  prepared 
simimaries,  set  forth  in  sections  A,  B, 
and  C  beiovf,  of  the  most  significant 
aspects  of  such  statements.  ^ 

A.  Self-ReffilatoTy  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  previoi  s  filings  OCC  has  proposed 
and  the  Conimission  has  approved  on  a 
temporary  basis  the  modification  of  the 
rules  governing  letters  of  credit 
deposited  with  OCC  as  a  form  of 
margin.^  LiUe  the  previous  filings,  this 
fihng  proposes  several  modifications  to 
OCC  Rule  6<J4,  Forms  of  Margin.  First, 
in  order  to  cpnform  to  the  Unifmn 
Commercial 'Code  and  to  avoid  any 
ambigiiity  as  to  the  latest  time  for 
honoring  demands  upon  letters  of 
credit,  letter^  of  credit  must  state 
expressly  th^t  payment  must  be  made 
prior  to  the  close  of  business  on  the 
third  banking  day  following  demand. 
Second,  letters  of  credit  must  be 
irrevocable.  Third,  letters  of  credit  must 
expire  on  a  quarterly  basis.  Fourth,  OCC 
included  lai^^age  in  its  nUes  to  make 
explicit  its  authority  to  draw  upon 
letters  of  credit  at  any  time,  whether  or 
not  the  clearing  member  that  deposited 
the  letter  of  credit  has  been  suspended 
or  is  in  defadlt,  if  OCC  determines  that 
such  draws  are  advisable  to  protect 


'The  Qonunia^ion  has  modified  the  text  of  the 
runmahes  preptred  by  OCC 

*  Seoiritiet  &«change  Act  Release  Nos.  29641 
(August  30,  19«1),  56  FR  46027  (File  No.  SR-OOC- 
91-13)  (order  tesiporariiy  approving  proposed  rule 
change  through  February  28.  1992):  30424 
(February  28.  19B2).  57  FR  8160  (File  No-^R-OCC- 
92-06)  (order  teciporarily  approving  proposed  ruJe 
change  through  May  31.  1992):  30763  (June  1. 
1992):  57  FR  24a8«4  (File  No.  SR-OCC-92-ll) 
(order  temporarily  approving  proposed  rule  change 
through  August  >1,  1992):  31126  (September  1, 
1992).  57  FR  40«25  (File  No.  SR-OCC-92-19J 
(order  temporarily  approving  proposed  rule  rhanga 
through  December  31.  1992):  31614  (Decemberl7, 
1992).  57  FR  61*42  (File  No.  SR-OCC-92-37) 
(order  temporarily  apprtjving  proposed  rule  change 
thfoogh  June  30.  1993):  32532  Oune  26. 1993)  (File 
No.  SR-OCC-93»-14]  (order  temporarily  approving 
proposed  nile  cliange  through  June  30, 1994),  34206 
(June  13. 1994)  (fiia  No.  SR-OCC-94-061  (order 
temporarily  appsoving  proposed  rule  change 
through  luoe  30. 1995);  and  3613«  (August  23, 
1995i.  60  FR  44326  (Hie  No.  SR-OCC-95-el  (order 
temporarily  appamring  proposed  rule  dunge 
through  June  28, 1996). 


OCC,  other  clearing  members,  or  the 
general  public' 

OCC  behoves  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  17A(b){3)(F)  of 
the  Act  because  the  proposed  rule 
change  promotes  the  protection  of 
investors  by  enhancing  OCC's  ability  to 
safeguard  the  securities  and  funds  in  its 
custody  or  control  or  for  which  it  is 
respiHisible. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

OCC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Written  comments  were  not  and  are 
not  intended  to  be  solicited  with  respect 
to  the  proposed  rule  change,  and  none 
have  been  received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Section  17A{b)(3)(F)«  of  the  Act 
requires  the  rules  of  a  clearing  agency  be 
designed  to  assure  the  safeguarding  of 
securities  and  funds  in  its  custody  or 
control  or  for  which  it  is  responsible. 
The  Commission  believes  the  proposed 
rule  change  is  consistent  with  OCC's 
obligations  under  Section  17A(b)(3)(F) 
because  the  modified  standards  for 
letters  of  credit  will  enable  OCC  to  draw 
upon  a  letter  of  credit  at  any  time  that 
OCC  determines  that  such  a  draw  is 
advisable  to  protect  OCC,  the  clearing 
members,  or  the  general  public.  This 
abiUty  increases  the  liquidity  of  its 
margin  deposits  by  enabling  (X:C  to 
substitute  cash  collateral  for  a  clearing 
member's  letter  of  credit  and 
consequently  will  permit  OCC  to  rely 
more  safely  upon  such  letters  of  credit. 
In  addition,  by  eliminating  the  issuer's 
right  to  revoke  the  letter  of  credit,  an 
issuer  will  no  longer  be  able  to  revoke 
a  letter  of  credit  at  a  time  when  the 
clearing  member  is  experiencing 
financial  difficulty  and  most  needs 
credit  fadUties.  Finally,  requiring  that 
the  letters  of  credit  expire  quarterly 
rather  than  annually  v«ll  residt  in  the 
issuers  conducting  more  frequent  credit 
reviews  of  the  clearing  members  for 
whom  the  letters  of  credit  are  issued. 
More  frequently  credit  reviews  v«dll 
facilitate  the  discovery  of  any  adverse 
developments  in  a  more  timely  manner. 


Although  OCC  has  asked  for 
permanent  approval  of  the  proposed 
rule  change,  the  Commission  beUeves 
that  by  approving  the  proposed  rule 
change  on  a  temporary  basis  through 
Jime  30, 1997,  OCC,  the  Commission 
and  other  interested  parties  will  be  able 
to  assess  further,  prior  to  permanent 
Commission  approval,  any  effects  the 
revised  standards  have  on  letter  of 
credit  issuance  and  on  margin  deposited 
atOCC.5 

OCC  has  requested  that  the 
Commission  find  good  cause  for 
approving  the  proposed  rule  change  on 
an  accelerated  basis  prior  to  the  thirtieth 
day  after  the  date  of  publication  of 
notice  of  the  filing.  The  Commission 
finds  good  cause  for  so  approving  the 
proposed  rule  change  because 
accelerated  approvd  will  allow  the 
changes  that  have  been  implemented 
pursuant  to  the  previous  temporary 
approval  order  to  remain  in  place 
during  the  further  assessment  of  any 
effects  the  revised  standards  have  on  the 
issuance  of  letters  of  credit  and  on 
margin  deposited  at  OCC  pending 
permanent  approval. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  N.W.. 
Washington,  D.C  20549.  Copies  of  such 
filing  will  also  be  available  for 


*  Supra  note  2. 

•  15  U.S.C  78q-l(bX3)(F)  (1988). 


'The  ConuniMion  and  OCC  continue  to  discuss 
concentration  limits  on  letters  of  credit  deposited 
as  margin.  The  Commission  believes  that  clearing 
agencies  that  act«pt  letters  of  credit  as  margin 
deposits  or  clearing  fund  contributions  should  Ihnit 
their  exposure  by  imposing  concentration  limits  on 
the  use  of  letters  of  credit.  Generally,  clearing 
agencies  impose  limitations  on  the  percentage  of  an 
individual  member's  required  deposit  or 
contribution  that  may  be  satisfied  with  letters  of 
credit,  limitations  on  the  percentage  of  the  total 
required  deposits  or  contributions  that  may  be 
satisfied  with  letters  of  credit  by  any  one  issuer,  or 
some  combination  of  both.  OCC  has  no 
coi>centration  limits  on  the  use  of  letters  of  credit 
isatied  by  U.S.  institutions. 
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inspection  and  copying  at  the  principal 
office  of  OCC.  All  submissions  should 
refer  to  the  File  No.  SR-OCC-96-07  and 
should  be  submitted  by  September  26, 
1996. 

V.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  requirements  of  the 
Act,  particularly  with  Section 
17A(b)(3)(F)  of  the  Act,  and  the  rules 
and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
CXi;C-96-07)  be,  and  hereby  is, 
approved  on  a  temporary  basis  through 
June  30, 1997. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFariand, 
Deputy  Secretary. 
(FR  Doc  96-22628  Filed  9-4-96;  8:45  am) 

BILUNO  CODE  W1»-01-M 

[Release  No.  34-37604;  File  No.  SR-PSE- 
96-24] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Pacific  Stock  Exchange 
Incorporated  Relating  to  the  Closing 
Time  for  Trading  of  Equity  Options  and 
Index  Options 

August  26. 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),^  notice  is  hereby  given  that  on 
July  11, 1996,  the  Pacific  Stock 
Exchange,  Inc.  ("PSE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
sohcit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Pacific  Stock  Exchange 
hicorporated  ("PSE"  or  "Exchange")  is 
proposing  to  amend  its  rules  to  change 
its  closing  time  for  options  trading  from 
1:10  p.m.  Pacific  Time  2  to  1:05  p.m.  for 
equity  options,  and  from  1:15  p.m.  to 
1:10  p.m.  for  index  options.  The 
Exchange  is  also  proposing  to  change 


certain  related  rules  on  closing  rotations 
and  the  submission  of  exercise  notices 
for  index  options.  The  text  of  the 
proposed  rule  change  is  available  at  the 
Office  of  the  Secretary,  PSE,  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  fihng  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  FV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

PSE  Rule  4.2.  Commentary  .01 
currently  provides  that  the  Board  of 
Governors  has  resolved  that  transactions 
may  be  effected  on  the  Options  Floor  of 
the  Exchange  until  1:10  p.m.  for  equity 
options  3  and  until  1:15  p.m.  for  index 
options'*  each  business  day  at  which 
time  no  further  transactions  may  be 
made.  The  Exchange  is  proposing  to 
change  the  1:10  p.m.  closing  time  for 
equity  options  to  1:05  p.m.,  and  to 


«17  CFR  200.30-3(a)(12)  (1996). 
'15U.S.C.  S78s(b)(l). 

2  All  times  referred  to  in  this  filing  are  Pacific 
Time  unless  otherwise  indicated. 


'  The  extension  of  the  trading  hours  for  equity 
options  by  ten  minutes  until  4:10  p.m.  Eastern 
Standard  Time  ("E.S.T.")  by  the  American  Stock 
Exchange  ("Amex").  the  Chicago  Board  Options 
Exchange.  Incorporated  ("CBOE  "),  the  Midwest 
Stock  Exchange.  Incorporated  ("MSE")  (now  known 
as  the  Chicago  Stock  Exchange,  Inc.  ("CHX")). 
Pacific  Stock  Exchange  Incorporated  ("PSE"),  and 
the  Philadelphia  Stock  Exchange.  Inc.  ("PHLX") 
(collectively  referred  to  as  the  "options  exchanges") 
was  initially  approved  by  the  Commission  on  a  trial 
basis  for  a  four  month  period  beginning  in  Oct.  23, 
1978  and  extending  through  Feb.  28. 1979. 
Securities  Exchange  Release  No.  15241  (Oct.  18, 
1978),  43  FR  49867  (Oct.  25, 1978)  (order  approving 
File  Nos.  SR-Amex-78-22,  SR-CBOE-78-30,  SR- 
MSE-78-26,  SR-PSE-78-17.  and  SR-PHLX-78- 
18).  The  Commission  approved  the  continued  use 
by  the  options  exchanges  of  the  existing  4:10  p.m. 
(E.S.T.)  closing  time  for  standardized  equity  options 
trading  throu^  Apr.  28, 1979.  Securities  Exchange 
Act  Release  No.  15593  (Feb.  28. 1979).  44  FR  12525 
(Mar.  7. 1979)  (order  approving  File  Nos.  SR- 
Amex-79-3.  SR-CB0E-7»-l,  SR-MSE-79-7.  SR- 
PSE-79-1.  and  SR-PHLX-79-1).  The  Commission 
has  since  then  approved  on  a  permanent  basis  the 
closing  of  equity  options  trading  on  the  options 
exchanges  at  4:10  p.m  (E.S.T.).  Securities  Exchange 
Act  Release  No.  15765  (Apr.  27. 1979).  44  FR  26819 
(Mav  7. 1979)  (order  approving  File  Nos.  SR- 
Amex-79-6,  SR-CBOE-79-4.  SR-MSE-79-11. 
SRPSE-79-3.  and  SR-PHLX-79-4). 

♦  Securities  Exchange  Act  Release  No.  23795 
(Nov.  12, 1986).  51  FR  41884  (Nov.  19. 1986). 


change  the  1:15  p.m.  closing  time  for 
index  options'  to  1:10  p.m. 

The  Exchange  is  proposing  this 
modification  so  that  the  closing  time  for 
options  trading  will  be  closer  to  the 
closing  time  in  the  securities  underlying 
those  options.^  The  extended  trading 
session  for  options  initially  was 
intended  to  ensure  that  options  traders 
would  be  able  to  respond  to  the  tape 
"runoff"  in  the  equity  markets  (i.e., 
prints  of  stock  trades  that  occurred  just 
before  the  closing  bell,  but  that  were  not 
reported  over  the  tape  until  several 
minutes  after  the  close  of  trading.'  If 
such  a  trade  resulted  in  a  closing  price 
that  was  materially  different  from  the 
price  at  which  the  stock  had  been 
trading  previously,  the  extended  trading 
session  allowed  options  traders  the 
opportimity  to  bring  their  options 
quotes  into  line  with  the  closing  price 
in  the  underlying  security.^  However, 
because  of  improvements  to  the 
processing  of  transactions  at  the  equity 
markets,  there  is  no  longer  any 
significant  tape  runoff.* 

With  regard  to  closing  rotations,"* 
PSE  Rule  6.64,  Commentary  .01(b) 
currently  provides  that  transactions  may 
be  effected  in  a  class  of  options  after 
1:10  p.m.  if  they  occur  during  a  trading 
rotation.  It  states  that  such  a  trading 
rotation  may  be  employed  in  connection 
with  the  opening  or  reopening  of  trading 
in  the  underlying  security  after  12:30 
p.m.  or  due  to  the  declaration  of  a  "fast 
market"  pursuant  to  Options  Floor 
Procedure  Advice  0-9.  It  further 
provides  that  the  decision  to  employ  a 
trading  rotation  after  12:30  p.m.  shall  be 
publicly  cmnounced  on  the  trading  floor 
prior  to  the  commencement  of  such 
rotation,  and  that  no  more  than  one 
trading  rotation  may  be  commenced 
after  1:10  p.m.  Further,  it  states  that  if 
a  trading  rotation  is  in  progress  and 
Floor  Officials  determine  that  a  final 
trading  rotation  is  needed  to  assure  a 
fair  and  orderly  close,  the  rotation  in 
progress  shall  be  halted  and  a  final 
rotation  begun  as  promptly  as  possible 
after  1:10  p.m.  Finally,  it  states  that  any 


'The  PSE  currently  trades  options  on  two 
separate  broad-based  indexes,  the  PSE  High 
Technology  Index  and  the  Wilshire  Small  Cap 
Index.  See  Securities  Exchange  Release  Nos.  20423 
(Nov.  29,  1996),  48  FR  54557  (Dec.  5.  1983)<order 
approving  File  No.  SR-PSE-«3-10)  and  31043 
(Aug.  14.  1992),  57  FR  38078  (Aug.  21,  1992)  (order 
approving  File  No.  SR-PSE-92-12). 

«  Letter  from  Michael  D.  Pierson.  Senior  Attorney. 
Regulatory  Policy.  PSE,  to  George  A.  Villasana, 
Attorney,  SEC  dated  August  20, 1996. 

'W. 

•Id. 

'Id. 

'»A  closing  rotation  is  a  trading  procedure  used 
to  determine  appropriate  closing  prices  or  quotes 
for  each  series  of  options  on  an  underlying  stock. 
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trading  rotation  conducted  after  1:10 
p.m.  may  not  begin  until  ten  minutes 
after  news  of  such  rotation  is 
disseminated.  The  Exchange  is 
proposing  |o  change  all  references  to 
1:10  p.m.  in  this  Coramentaiy  to  1:05 
p.m.  I 

With  regard  to  the  exercise  of  index 
option  contracts.  PSE  Rule  7.15 
currently  specifies  a  cut-off  time  of  1:20 
p.m.  or  a  titne  designated  to  be  five 
minutes  after  the  close,  for  preparing  or 
submitting  either  a  memorandum  to 
exercise  or  an  "exercise  advice."  The 
Exchange  if  proposing  to  eliminate  the 
references  tb  1:20  p.m.  in  this  rule,  so 
that,  under  the  amended  rule,  such 
memoranda  and  advices  will  have  to  be 
submitted  no  later  than  five  minutes 
after  the  cldse  of  trading. ' » 

Finally,  t^e  Exchange  is  proposing  to 
change  two  references  to  "San  Francisco 
time"  in  Rule  6.64,  Commentary  .01(b), 
to  "Pacific  Time"  in  order  to  make  that 
rule  consistent  with  other  Exchange 
rules.         ' ! 

2.  Statutory  [Basis 

The  Exchange  believes  that  the 
proposal  is  Consistent  with  Section  6(b) 
of  the  Act.  iji  general,  and  Section 
6(b)(5),  in  pirticular.  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade.' 

B.  Se]f-Regu)atory  Organization's 
Statement  ofi  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition, 

C.  Self-Regu\atory  Organization's 
Statement  ok  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Pckticipants,  or  Others 

No  written  comments  were  either 
solicited  or  rpceived. 

m.  Date  of  Ejffiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  lays  of  the  pubHcation  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  piay  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  Appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  se|f-regulatory  organization 
consents.  theCommission  will: 

(A)  by  order  approve  the  proposed 
rule  change,  sr 

(B)  institut^  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 


IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Secvuities  and  Exchange 
Commission.  450  Fifth  Street,  N.W.. 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  wTitten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Conunission.  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  N.W., 
Washington.  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-PSE-96-24 
and  should  be  submitted  by  (insert  date 
21  days  fixjm  date  of  publication]. 

For  the  Commission,  by  the  Division  of 
Marlcet  Regulation,  pursuant  to  delegated 
authority. 

Margaret  R  McFariand, 

Deputy  Secretary. 

[PR  Doc.  96-22581  Filed  9-4-96;  8:45  am] 

BiujNQ  cooe  aoio-oi-M 


' '  The  Exchang  ) 
related  rule  on 
provides  for  an 


is  not  proposing  to  change  the 
e<^ity  options.  Rule  6.24.  which 
ise  cut-off  time  of  2:30  p.m. 


SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  Loan  Arsa  «2890] 

Michigan;  Declaration  of  Disaster  Loan 
Area 

As  a  resuh  of  the  President's  major 
disaster  declaration  on  July  23, 1996, 
which  was  for  Public  Assistance  only, 
and  an  amendment  thereto  on  August 
15  adding  Individual  Assistance,  I  find 
that  Bay,  Lapeer,  Midland,  Saginaw, 
Sanilac,  St.  Clair,  and  Tuscola  Counties 
in  the  State  of  Michigan  constitute  a 
disaster  area  due  to  damages  caused  by 
severe  storms  and  flooding  which 
occurred  June  21-July  1, 1996. 
Applications  for  loans  for  physical 
damages  may  be  filed  imtil  the  close  of 
business  on  October  14, 1996.  and  for 
loans  for  economic  injury  until  the  close 
of  business  on  May  15. 1997  at  the 
address  listed  below:  U.S.  Small 
Business  Administration,  Disaster  Area 
2  Office,  One  Baltimore  Place,  Suite 
300.  Atlanta,  GA  30308.  or  other  locally 
announced  locations.  In  addition, 
applications  for  economic  injury  loans 
from  small  businesses  located  in  the 


following  contiguous  counties  may  be 
filed  until  the  specified  date  at  the 
above  location:  Arenac,  Clare,  Clinton, 
Genesee,  Gladwin.  Gratiot.  Huron. 
Isabella,  Macomb,  Oakland,  and 
Shiawassee  Counties  in  the  State  of 
Michigan. 
Interest  rates  are: 


Percent 

For  Physical  Damage: 

Homeowners  With  Credit  Avail- 

able Elsewhere „ 

7.625 

Homeowners     Without     Credit 

Available  Elsewhere  

3.875 

Businesses  With  Credit  Avail- 

able Elsewhere 

8000 

Businesses  and  Non-Profit  Or- 

ganizations    Without     Credit 

AvaJlat)te  Elsewhere  

4000 

Others  (Including  Non-Profit  Or- 

ganizations)     With      Credit 

AvailatJte  Elsewhere  

7.125 

For  Economic  Injury: 

Businesses  and  Small  Agricul- 

tural   Cooperatives    Without 

Credit  Available  Elsewhere  ... 

4.000 

The  number  assigned  to  this  disaster 
for  physical  damage  is  289006  and  for 
economic  injury  the  number  is  915900. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  .■>9002  and  59008] 

Dated:  August  26, 1996. 
Bernard  Kulik. 

Associate  Administrator  for  Disaster 
Assistance. 

IFR  Doc.  96-22584  Filed  *-4-96;  8:45  am] 
BILUNQ  COOC  MOS^I-P 


DEPARTMENT  OF  STATE 
[Public  Notice  2444] 

Office  of  Foreign  Missions  (M/OFM); 
Information  Collection  Under  Review 

Office  of  Management  and  Budget 
(OMB)  approval  is  being  sought  for  the 
information  collection  Hsted  below.  The 
purpose  of  this  notice  is  to  allow  60 
days  for  pubHc  comments  from  the  date 
listed  at  the  top  of  this  page  in  the 
Federal  Register.  This  process  is 
conducted  in  accordance  with  5  Code  of 
Federal  Regulation,  Part  1320.10. 
SUMMARY:  The  DS-1504  is  necessary  to 
determine  whether  members  of  foreign 
diplomatic  missions,  consular  offices, 
government  organizations,  or  foreign 
military  personnel  (hereafter  referred  to 
as  respondents)  assigned  to  missions  are 
entitled  to  certain  duty-free  importation 
privileges  based  on  reciprocity, 
international  law,  the  U.S.  customs 
regulations,  treaties  and  other 
agreements.  This  form  is  also  used  by 
the  White  House  when  it  requests  duty- 
free entry  of  items. 
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This  information  is  required  in 
connection  with  19  CFR  148.81-148.85- 
148.89;  Pub.  L.  79-291.  Pub.  L.  82-4867. 
and  Pub.  L.  80-357  Congress;  the  1982 
Foreign  Missions  Act;  the  Hannonized 
Tariff  Sdiedule  of  the  United  States, 
and  the  Vienna  Conventions  on 
Diplomatic  and  Consular  Relations. 

The  following  summarizes  the 
information  collection  proposal 
submitted  to  OMB: 

Type  of  request — New  collection. 
Originating  o^ce— Office  of  Foreign 
Mission  (M/OFM). 

Title  of  information  collection — 
Custom  Clearance  of  Merchandise. 
Frequency — Each  import. 
Form  No.— DS-1504. 
flespondents— Members  of  foreign 
diplomatic  missions,  consulates,  and 
government  organizations,  international 
organizations,  and  foreign  military 
personnel  assigned  to  the  mission. 

Estimated  number  of  respondents— 
13,852. 

Average  hours  per  response — 15 
minutes. 

Total  estimated  burden  hours— 3.463. 
44  U.S.C.  3405(h)  does  not  apply. 

Comments  are  being  solicited  on  the 
need  for  the  information,  its  practical 
utihty.  the  accuracy  of  the  Agency's 
burden  estimate,  and  on  ways  to 
minimize  the  reporting  burden, 
including  automated  collection 
techniques  and  uses  of  other  forms  of 
technology. 

ADDITIONAL  INFORMATION  OR  COMMENTS: 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from  Charles  S.  Cunningham  (202)  647- 
0596.  Comments  and  questions  should 
be  directed  to  (OMB)  Victoria  Wassmer 
(202)  395-5871. 

Dated:  August  28, 1996. 
Patrick  F.  Komfldy. 
Assistant  Secretary  for  Administration. 
[PR  Doc.  96-22555  Filed  9-4-96;  8:45  am] 

BILUNO  CODE  4nO-44-M 

[Delegation  of  Authority  No.  217] 

Delegation  of  Duties,  Functions  and 
Responsibilities  Vested  in  the  Under 
Secretary  of  State  for  Maoagement  -^ 

1.  General  Delegation 

By  virtue  of  the  authority  vested  the 
Secretary  of  State,  including  Section  1 
of  the  State  Department  Basic 
Authorities  Act,  as  amraided  (22  U.S.C. 
8  2651a),  I  hereby  delegate  the  duties, 
functions  and  responsibihties  now  or 
hereafter  vested  in  the  Under  Secretary 
of  State  for  Management  to  the 
following  officials  of  the  Department  of 
State  in  3ie  order  listed:  (1)  Assistant 


Secretary  for  Administration;  (2)  Chief 
Financial  Officer;  (3)  Director  General  of 
the  Foreign  Service  and  Director  of 
Personnel:  (4)  Assistant  Secretary  for 
Consular  Affairs;  and  (5)  Assistant 
Secretary  for  Diplomatic  Security. 

2.  Technical  Provisions 

(a)  This  delegation  shall  become 
effective  on  August  23. 1996. 

(b)  Notwithstanding  any  provision  of 
this  delegation,  the  Secretary  of  State  or 
the  Deputy  Secretary  of  State  at  any 
time  may  exercise  any  function 
delegated  by  this  delegation. 

(c)  litis  delegation  shall  not  include 
the  duties,  functions  and 
responsibilities  vested  in  the  Under 
Secretary  of  State  for  Management  by 
Public  Notice  802  (April  14, 1982),  as 
amended  (relating  to  the  designated 
order  of  succession  of  the  Secretary  of 
State),  nor  duties,  functions,  and 
responsibilities  required  by  law  to  be 
exercised  by  higher  authority  than  the 
delegate. 

(d)  This  delegation  does  not  repeal 
previous  delegations  to  the  Under 
Secretary  of  State  for  Management. 

(e)  This  delegation  shall  terminate 
and  cease  to  be  effective  upon  the 
appointment  of  an  Under  Secretary  of 
State  for  Management  that  takes  place 
after  the  effective  date  of  this  delegation. 

Dated:  August  23. 1996. 
Strobe  Talbott, 
Acting  Secretary  of  State. 
[PR  Doc.  96-22557  FUed  9-4-96;  8:45  am] 

BILUNO  COOE  4710-10-M 


Kenneth  Hunter,  Deputy  Assistant 
Secretary  for  Passport  Services, 
Bureau  of  Consular  Affairs. 
Department  of  State 

Robert  T.  Spencer,  Executive  Director. 
Bureau  of  Diplomatic  Security. 
Department  of  State 

Dated:  August  12. 1996. 
Anthony  CE.  Qiuintim, 

Director  General  of  the  Foreign  Service  and 

Director  of  Personnel. 

[FR  Doc.  96-22556  Filed  9-4-96;  8:45  am] 

BILUNO  COOe  <71»-1»-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Proposed  Advisory  Circular; 
Continued  Airworthiness  Assessments 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  availabiUty  of 
proposed  advisory  circular  and  request 
for  comments. 


[Put)llc  Notice  243^ 

Director  General  of  the  Foreign  Service 
and  Director  of  Personnel;  State 
Department  Performance  Review 
Board  Members  (At  l.arge  Board) 

In  accordance  with  section  4314(c)(4) 
of  the  Civil  Service  Reform  Act  of  1978 
(Pub.  L.  95-454),  the  Executive 
Resources  Board  of  the  Department  of 
State  has  appointed  the  followdng 
individuals  to  the  State  Department 
Performance  Review  Board  (At  Large 
Board)  register. 

James  T.L.  Dandridge,  n,  Senior 
Advisor,  Bureau  of  International 
Narcotics  and  Law  Enforcement 
Affairs,  Detailee  to  the  Department  of 
State  from  the  United  States 
Information  Agency 
Joan  E.  Donoghue,  Assistant  Legal 
Adviser,  Office  of  the  Legal  Adviser. 
Department  of  State 
Christopher  Flaggs,  Associate 
Comptroller  Domestic  Financial 
Operations,  Bureau  of  Finance  and 
Management  PoUcy.  Department  of 
State 


SUMMARY:  This  notice  announces  the 
availabiUty  of  Advisory  Circular  (AC), 
no.  33.78-1,  Turbine  Engine  Powei^Loss 
And  Instability  In  Extreme  Conditions 
OfRain  And  Hail. 

DATES:  Comments  must  be  received  on 
or  before  November  7, 1996. 
ADDRESSES:  Send  all  comments  on  the 
proposed  AC  to  the  Federal  Aviation 
Administration,  Attn:  Engine  and 
Propeller  Standards  Staff.  ANE-110, 
Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service,  12  New 
England  Executive  Park,  Burlington, 
MA,  01803-5299. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Boudreau,  Engine  and  Propeller 
Standards  Staff,  ANE-110,  at  the  above 
address,  telephone  (617)  238-7117,  fax 
(617) 238-7199. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

A  copy  of  the  subject  AC  may  be 
obtained  by  contacting  the  person 
named  above  under  FOR  FURTHER 
INFORMATION  CONTACT,  hlterested 
persons  are  invited  to  comment  on  the 
proposed  AC,  and  to  submit  such 
written  data,  views,  or  argimients  as 
they  desire.  Commenters  must  identify 
the  subject  to  the  AC,  and  subnut 
comments  in  duplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  by  the 
Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service,  before 
issuance  of  the  final  AC 
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Background 

In  1988,  the  Aerospdce  Industries 
Association  (AIA)  initiated  a  study  of 
airplane  turbine  engine  power-loss  and 
instability  phenomena  that  were 
attributed  to  operating  in  inclement 
weather.  Al^,  working  with  the 
Assodatio*  European  des  Constructeurs 
de  Materiel  Aerospatial  (AECMA). 
concluded  that  a  potential  flight  safety 
threat  exists  for  turbine  engines 
installed  oo  airplanes  when  operating  in 
an  extreme  rain  or  hail  envirraunent 
AIA  and  AECMA  further  concluded  that 
the  rain  and  hail  ingestion  requirements 
contained  in  section  33.77  do  not 
adequately  address  these  threats. 
Consequently  the  Federal  Aviation 
Administration  has  issued  a  notice  of 
proposed  rulemaking  (61  FR  41688, 
dated  August  9, 1996),  proposing 
changes  to  the  water  and  hail  ingestion 
standards. 

This  advisory  circular,  published 
under  the  authority  granted  to  the 
Administrator  by  49  U.S.C  106(g). 
40113,  447dl,  44702,  44704.  provides 
guidance  for  these  proposed 
requirements. 

Issued  in  Buriingttui,  Mauachusetts,  on 
August  27. 1996. 

I«7J.PmlM. 

Manager.  Engine  and  Pmpelhr  Dinctomte. 

Aircraft  Certification  Service. 

[FR  Doc  96-a2689  Filed  9-4-96:  8:45  am] 

■UMQ  COM  4»1«M*-a 


CMilera  of  BxMllence  in  Alrworttilnaee 
Assurance;  Meeting 

AQENCY:  Fetteral  Aviation 
Administration  (FAA).  DOT. 
ACnoM:  Notice  of  information  meeting 
for  FAA  Aviftion  Research  Center  of 
Excellence  (COE)  in  Airworthiness 
Assimmce. 


SUMMARY:  Notice  is  hereby  given  of  an 
information  meeting  regarding  technical 
proposals  for  the  establishment  of  an 
FAA  Aviation  Research  Center  of 
Excellence  in  Airworthiness  Assurance. 
DATES:  The  meeting  will  be  held 
October  23. 1996.  from  9  am  to  4  pm. 
A00«E88€S:  The  meeting  will  be  held  in 
the  Director's  Conference  Room,  Fourth 
Floor,  Technical  and  Administrative 
Building,  at  the  William  J.  Hughes 
Technical  Center.  Atlantic  Qty 
International  Airport,  NJ  08405. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
Office  of  Research  and  Technology 
Applications,  AAR-201,  FAA  Aviation 
Research  Centers  of  Excellence  Program 
Office,  Building  270,  Atlantic  City 
International  Airport.  NJ  08405. 


telephcoe  (609)  485-5043,  bcsimile 
(609) 485-6509. 

NoIk  The  FAA  will  hold  an  infiHmation 
meeting  on  October  23, 1996,  to  explain 
further  the  FAA  research  needs,  procedures, 
and  criteria  ba  the  selection  of  the  FAA 
Aviation  Research  Center  of  Excellence  in 
Airworthiness  Assurance.  Questions  and 
suggestions  from  attendees  will  he  addressed 
at  this  meeting.  Interested  parties  are 
encouraged,  but  not  required,  to  attend  the 
information  meeting. 

SUPPt^MENTARY  INFORMATION:  The  FAA 
intends  to  award  a  50-50  cost  share 
cooperative  agreement  to  establish  a 
COE  in  Airworthiness  Assurance  at  a 
qualified  college  or  university.  The 
cooperative  agreement  will  be  awarded 
in  3  year  increments  up  to  a  maximimn 
of  10  years.  It  is  the  FAA's  intent  to 
fund  a  minimiun  of  $1.5  million  over 
the  first  three  years.  It  is  also  the  intent 
of  the  FAA  to  award  a  single-source 
indefinite  delivery  indefinite  quantity 
(IDIQ)  contract  to  the  winner  of  the 
competition,  under  which  orders  may 
be  placed  for  developmental  products. 

The  Center  shall  conduct  research 
which  includes  the  entire  spectrum  (i.e. 
basic  research  through  engineering 
development,  prototyping  and  testing) 
within  the  scope  of  Airworthiness 
Assurance.  This  scope  includes  but  is 
not  limited  to:  crashworthiness.    • 
advanced  materials,  maintenance, 
inspection,  and  repair. 

The  FAA  intends  to  provide  long-term 
funding  to  establish  and  operate  a 
prestigious  partnership  with  academia. 
industry  and  government.  To  this  end 
the  FAA  encourages  offerore  to  team 
with  organizations  that  complement 
their  expertise  from  academia.  industry, 
state/local  government  and  other 
government  agencies.  The  successful 
offeror  is  required  to  match  FAA  grant 
funds  with  non-federal  funding  over  the 
term  of  the  cooperative  agreement. 
Matching  funds  are  not  required  for  any 
orders  placed  under  the  IDIQ  contract. 
Separate  cost-sharing  contracts  may  be 
awarded  when  deemed  appropriate. 

Selection  Criteria 

The  COE  will  be  selected  primarily  on 
technical  merit  and  the  ability  of  the 
team  to  meet  the  following  criteria 
mandated  by  the  enabling  legislation. 
Public  Law  101-508: 

—The  extent  to  which  the  needs  of  the 
State  in  which  the  applicant  is  located 
are  representative  of  the  needs  of  the 
region  for  improved  air  transportation 
services  and  facilities. 

—The  demonstrated  research  and 
extension  resources  available  to  the 
applicant  for  carrying  out  the  intent  of 
the  legisiaticHi. 


—The  capability  of  the  applicant  to 
provide  leadership  in  making  national 
and  regional  contributions  to  the 
solution  of  both  long-range  and 
immediate  air  transportation 
problems. 
—The  extent  to  which  the  appUcant  has 
an  established  air  transportation 
program. 
—The  demonstrated  ability  of  the 
applicant  to  disseminate  results  of  air 
transportation  research  and 
educational  programs  through  a 
statewide  or  region-wide  continuing 
education  program. 
—The  projects  that  the  applicant 
proposes  to  carry  out  imder  the  grant. 
Those  persons  wishing  to  attend  this 
informational  meeting  are  requested  to 
register  by  no  later  than  October  21. 
1996.  To  register  for  the  meeting  or  to 
obtain  more  information  about  the 
meetiujg.  contact  Ms.  Patricia  Watts  by 
facsimile  (609)  485-6509  at  the  Office  of 
Research  and  Technology  Applications, 
at  the  William  J.  Hughes  Technical 
Center.  Building  270.  Atlantic  City 
International  Airport.  NJ  08405. 

Issued  in  Washington,  DC  on  August  29, 
1996. 

Patricia  Watts. 

Acting  Director.  Office  of  Aviation  Research. 
(FR  Doc.  96-22690  FUed  9-4-96;  8:45  am) 

■UJNQ  OOOa  4«10-1»4I 


RTCA,  Inc.  Special  Committee  185, 
Aeronauticai  Spectrum  Planning 
Issuas;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  5  U.S.C.  Appendix  2),  noUce 
18  hereby  given  for  a  Special  Committee 
185  meeting  to  be  held  on  Oct(^)er  2- 
4, 1996,  starting  at  9:00  a.m.  The 
meeting  will  be  held  at  RTCA,  1140 
Connecticut  Avenue.  N.W..  Washinirton. 
DC  20036. 

The  agenda  will  be  as  follows:  (1) 
Administrative  Remarks;  (2)  General 
Introductions;  (3)  Review  and  Approval 
of  the  Agenda;  (4)  Review  and  Approval 
of  the  Summary  of  the  Previous 
Meeting;  (5)  Review  Draft  Version  11  of 
Special  Committee  185  Report;  (6) 
Approve  Vereion  11  with  Final 
Corrections  for  Distribution  for  Ballot; 
(7)  Other  Business;  (8)  Date  and  Place  of 
Next  Meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
membere  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat.  1140  Connecticut  Avenue. 
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N.W..  Suite  1020,  Washington,  DC 
20036;  (202)  833-Q339  (phone)  or  (202) 
833-9434  (fax).  Members  of  the  public 
may  present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington.  DC.  on  August  27, 
1996. 

Jmioe  L.  Pstns. 
Designated  Official. 

IFR  Doc  96-22541  Piled  9-4-96;  8:45  am) 
HUMO  cooe  ai«-i»-« 

Federal  Highway  Administration 

National  Highway  Traffic  Safety 
Administration 

[NHTSA  Docket  No.  93-65,  Notice  4] 

RIN  2127-AF94 

Pilot  State  Highway  Safety  Program 

AGENCY:  Federal  Highway 
Administration  and  National  Highway 
Traffic  Safety  Administration,  DOT. 
ACTION:  Notice  of  waiver. 

SUMMARY:  The  Federal  Highway 
Administration  (FHWA)  and  the 
National  Highway  Traffic  Safety 
Administration  (NHTSA)  are 
announcing  the  extension  of  a  pilot 
highway  safety  program  for  fiscal  year 
1997  State  highway  safety  programs 
imder  23  U.S.C.  402,  and  the  waiver  of 
certain  procedures  for  States  that  have 
elected  to  participate  in  the  pilot 
program. 

EFFECTIVE  DATE:  September  5, 1996. 
FOR  FURTHER  INFORMATION  CONTACT:  In 
NHTSA.  Marlene  Markison.  Office  of 
State  and  Community  Services,  202- 
366-2121;  John  Donaldson.  Office  of  the 
Chief  Counsel,  202-366-1834.  In 
FHWA,  Mils  Plosky,  Office  of  Highway 
Safety,  202-366-6902;  Raymond 
Cuprill,  Office  of  the.  Chief  Counsel, 
202-366-1377. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Highway  Safety  Act  of  1966  (23 
U.S.C.  401  et  seq.)  established  a  formula 
grant  program  to  improve  highway 
safety  in  the  States.  As  a  condition  of 
the  grant,  the  States  must  meet  certain 
requirements  contained  in  23  U.S.C. 
402.  Section  402(a)  requires  each  State 
to  have  a  highway  safety  program, 
approved  by  the  Secretary  of 
Transportation,  which  is  designed  to 
reduce  traffic  accidents  and  the  deaths, 
injuries,  and  property  damage  resulting 
from  those  accidents.  Section  402(b)  sets 
forth  the  minimum  requirements  with 
which  each  State's  hi^way  safety 
program  must  comply.  For  example,  the 


Secretary  may  not  approve  a  program 
unless  it  provides  that  the  Governor  of 
the  State  is  responsible  for  its 
administration  through  a  State  highway 
safety  agency  which  has  adequate 
powers  and  is  suitably  equipped  and 
organized  to  carry  out  the  program  to 
the  satisfaction  of  the  Secretary. 
Additionally,  the  program  must 
authorize  political  subdivisions  of  the 
State  to  carry  out  local-highway  safety 
programs  and  provide  a  certain 
minimum  level  of  funding  for  these 
local  programs  each  fiscal  year. 

The  eniorcement  of  these  and  other 
requirements  is  entrusted  to  the 
Secretary  and.  by  delegation,  to  FHWA 
and  NHTSA  (the  agencies). 

The  agencies  administer  the  program 
in  accordance  with  an  implementing 
regulation,  Uniform  Procedures  for  State 
Highway  Safety  Programs  (23  CFR  Part 
1200)  (tlie  Uniform  Procedures  Rule), 
which  contains  procedures  for  the 
submission,  content,  and  approval  of 
each  State's  Highway  Safety  Plan  and 
requirements  for  implementation, 
management,  and  closeout  of  each 
year's  Highway  Safety  Plan.  A  niunber 
of  other  requirements  apply  to  the 
Section  402  program,  including  those 
generally  appearing  in  Chapter  n  of 
Title  23  CFR  and  such  government-wide 
provisions  as  the  Uniform 
Administrative  Requirement  for  Grants 
and  Cooperative  Affvements  to  State 
and  Local  Governments  (49  CFR  Part  18) 
and  the  various  Office  of  Management 
and  Budget  (OMB)  Circulars  containing 
cost  principles  and  audit  requirements 
(e.g..  OMB  Circulars  A-21.  A-87.  A- 
122,  A-128.  and  A-^33). 

In  the  years  since  enactment  of 
Section  402,  States  have  developed  and 
deployed  the  resources  necessary  to 
conduct  mature  and  highly  effective 
highway  safety  programs.  The  agencies 
have  become  aware  of  interest  on  the 
I>art  of  some  States  in  assuming  more 
responsibility  for  the  planning  and 
direction  of  their  programs,  with  a 
decreased  emphasis  on  detailed  Federal 
oversight.  In  response  to  that  interest, 
and  consistent  with  efforts  to  relieve 
biudens  to  the  States  under  the 
President's  regulatory  reform  initiative, 
the  agencies  established  a  pilot  program 
for  fiscal  year  1996  highway  safety 
programs.  The  details  of  the  pilot 
program  were  discussed  at  length  with 
the  States  diuing  the  planning  stages, 
and  pubUshed  in  the  Federal  Register 
on  September  12, 1995  (60  F.R.  47418). 
In  brief  outline,  the  pilot  program 
replaced  the  requirement  for  State 
submission  and  Federal  approval  of  a 
Highway  Safety  Plan  with  a 
benchmarking  process  by  which  the 
State  sets  its  own  performance  goals. 


The  success  of  the  fiscal  year  1996 
pilot  program  has  brought  about 
increased  State  interest  in  participation. 
Consequently,  the  agencies  have 
decided  to  extend  the  pilot  program 
through  fiscal  year  1997.  The  pilot 
program  procedures  remain  unchanged 
for  fiscal  year  1997,  and  appear  in  the 
appendix  to  this  notice. 

The  agencies  have  queried  each 
Section  402  grantee  about  its  interest  in 
participating  in  the  pilot  program  for  the 
fiscal  year  1997  highway  safety 
program.  This  notice  lists  those  States 
and  territories  that  have  chosen  to 
become  participants  and  waives  existing 
procedures  for  these  particip>ants,  to  the 
extent  that  they  are  inconsistent  with 
the  pilot  program,  for  the  duration  of 
fiscal  year  1997.  This  waiver  does  not 
affect  any  provisions  specifically 
imposed  by  statute  or  by  publications  of 
Government-wide  applicability  (e.g.,  49 
CFR  Part  18.  OMB  Circulars).  Based  on 
the  success  of  the  pilot  program,  the 
agencies  plan  to  revise  the  regulations 
governing  the  State  highway  safety 
program  to  permanently  accommodate 
the  pilot  procedures. 

States  Participating  in  the  Fiscal  Year 
1997  Pilot  Program 

The  following  States  and  territories 
have  elected  to  participate  in  the  pilot 
program  for  fiscal  year  1997; 

Alabama 

Alaska  . 

Arizona 

Arkansas 

Cahfomia 

Colorado 

Connecticut 

Delaware 

District  of  Columbia 

Florida 

Georgia 

lUinois 

Indiana 

Iowa 

Kansas 

Kentucky 

Louisiana 

Maryland 

Massachusetts 

Michigan 

Minnesota 

Mississippi 

Missouri 

Montana 

Nebraska 

New  Mexico 

New  Jersey 

New  York 

North  Carolina 

North  Dakota 

Northern  Marianas 

Ohio 

Pennsylvania 

Puerto  Rico 
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South  CarDlina 

South  Dakota 

Tennessee 

Texas       | 

Utah 

Virgin  IsUpids 

Vii<ginia 

Washington 

West  Virginia 

Wisconsin 

WaiTer 

Any  provisions  of  23  CFR  Chapter  II 
which  conflict  with  the  procedures  of 
the  pilot  program  are  waived  for  the 
States  Ustad  above  for  fiscal  year  1997. 
Pilot  Sute«  will  instead  follow  the 
procedures  appearing  in  the  Appendix. 
For  example,  pilot  States  will  not  have 
to  seek  approval  for  changes  involving 
transfers  of  funds  between  program 
areas  or  fo»  continuing  projects  beyond 
three  years.  Instead,  these  States  may 
unilaterally  move  funds  between 
program  areas  and  extend  projects  in 
accordance  with  their  program  needs. 
However,  pilot  States  will  still  have  to 
submit  an  updated  HS  Form  217 
reflecting  the  change,  in  the  former  case, 
and  follow  the  increased  cost-sharing 
requirements  for  projects  exceeding 
three  years,  in  the  latter  case. 

States  following  the  pilot  program 
procedures  must  continue  to  comply 
with  all  statutory  requirements 
contained  in  23  U.S.C.  402,  and  the 
Governor's  Representative  for  Highway 
Safety  shall  sign  a  certification 
statement  to  that  effect.  In  addition. 
Federal  regulations  having  government- 
wide  applicability  will  continue  to 
apply,  and  ^  also  referenced  in  the 
certification  statement  to  be  signed  by 
the  Governor's  Representative  for 
Highway  Safety. 

Authority:  23  U.S.C  315  and  402;  49  CFR 
1.48  and  l.sq. 

Issued  on:  ^ugust  30, 1996. 
Kicardo  Mu^iiiez, 
National  Higjhway  Traffic  Safety 
Administrator. 
Rodney  E.  Slater, 
Federal  Highiyay  Administrator. 

Appendix^Fiscal  Year  1997  Pilot  State 
Highway  S^fiety  Program 

A  State  participating  in  the  pilot  program 
must  continue  in  that  program  through  the 
completion  of  the  highway  safety  program 
cycle,  includiag  submission  of  the  annual 
report  and  final  voucher. 

Prior  to  Au^st  1, 1996,  the  States  were 
advised  to  prf  pare  a  planning  document 
describing  hc^  the  Federal  highway  safety 
funds  will  be  lused  consistent  with  the 
guidelines,  priority  areas,  and  other 
requirements  established  under  Section  402. 
The  planning  document  shall  be  formally 
approved  and  adopted  by  the  Govemor'a 


Representative  for  Highway  Safety  (GRJ.  It 
serves  as  the  basis  for  the  State's 
development  of  the  financial  elements 
identified  in  the  HS  Form  217  discussed 
below.  Unlike  the  Highway  Safety  Plan,  there 
is  no  requirement  that  this  planning 
document  be  approved  by  NHTSA  and 
FHWA.  Instead,  by  August  1,  the  State 
planning  docimient  is  to  be  sent  to  the 
NHTSA  R^onal  Administrator  (RA)  and  the 
FHWA  Division  Administrator  (DA)  for 
information.  If  the  RA  and/or  DA  observe 
elements  of  the  plan  that  are  not  authorized 
by  section  402  or  otherwise  not  in 
accordance  with  law,  they  will  notify  the 
State,  which  shall  take  appropriate  corrective 
action. 

As  soon  as  practicable  after  August  1, 1996. 
and  in  any  event  prior  to  fund  disbursement, 
the  State  shall  submit  (1)  a  certification 
statement  and  (2)  a  benchmark  report  to 
NHTSA/FHWA.  (Note:  At  the  State's  option, 
the  planning  document,  certification 
statement,  and  benchmark  report  may  be 
combined  into  one  document.) 

The  certification  statement,  signed  by  the 
GR,  shall  provide  formal  assurances 
regarding  the  State's  compliance  with 
applicable  laws  and  financial  and 
programmatic  requirements  pertaining  to  the 
Federal  grant  (To  assure  that  States  are  well 
informed  of  their  responsibilities,  NHTSA 
and  FHWA  will  provide  every  State  with  an 
up-to-date  manual  (the  Highway  Safety  Grant 
Management  Manual]  containing  pertinent 
Federal  requirements  and  policies.) 

The  benchmark  report  shall  have  three 
components: 

1.  Process  Description — ^This  component 
shall  contain  a  brief  description  of  the 
processfes)  used  by  the  State  to:  (1)  identify 
its  highway  safety  problems,  (2)  establish  its 
proposed  [>erfonnance  goals  and  (3)  develop 
the  programs/projects  in  its  plan. 

The  description  shall  specify  the 
participants  in  the  three  processes  (such  as 
State,  local,  and  grassroots  organizations. 
Highway  Safety  Committees  or  Task  Forces, 
SMS  group,  private  entities),  the  data  and 
information  sources  used  (including  how 
recent  and  why  utilized),  and  the  criteria 
and/or  strategies  for  program  and  project 
selections  (such  as  locations  or  groups 
targeted  due  to  special  needs  or  problems, 
ongoing  activities,  training  needs).  The 
description  should  focus  on  links  betwe«i 
identified  problems,  performance  goals,  and 
activities  selected.  This  Process  Description 
need  not  be  lengthy.  An  annotated  flow  chart 
may  provide  sufficient  information. 

2.  Performance  goals— The  heart  of  the 
benchmark  report  is  the  State's  description  of 
its  highway  safety  performance  goals.  Each 
State  shall  establish  performance  goals 
(including  target  dates)  and  identify  the 
performance  measures  it  will  use  to  track 
progress  toward  each  goal  and  its  current 
(baseline)  status  with  r^ard  to  these 
measures. 

A  State's  selection  of  appropriate  long  and 
short-term  goals  should  evolve  from  the 
problem  identification  process  and  be 
consistent  with  guidelines  and  priority  areas 
established  under  Section  402.  It  will  not  be 
necessary  to  address  all  national  priority 
areas  in  the  new  benchmarking  system. 


While  NHTSA  is  required  by  statute  to 
identify  those  programs  most  efiective  in 
addressing  national  highway  safety  priority 
program  areas  for  the  use  of  Section  402 
funds,  States  have  latitude  to  determine  their 
own  highway  safety  problems,  goals,  and 
program  emphasis. 

A  State  might  include  goals  as  broad  as 
"decreasing  alcohol-related  crashes  in  the 
State  by  x  percent  at  x  number  by  year  2010 
from  X  percent  or  x  number  (baseline)."  On 
the  other  hand,  the  State  goal  might  be  as 
specific  as  "reducing  alcohol-related  deaths/ 
injuries  of  youth  ages  16-20  in  the  State  by 
X  percent  of  all  State  youth."  When  long- 
term  goals  are  identified,  the  State  should 
consider  setting  interim  targets. 

Moving  from  a  process  to  an  outcome 
approach  requires  that  a  set  of  outcome 
measures  be  established  that  represent  the 
status  of  key  traffic  safety  programs  at  the 
State  level,  including  those  programs  that  are 
National  Priority  Program  Areas  which  the 
State  has  chosen  to  address.  There  are  many 
sources  for  these  measures.  The  Fatal 
Accident  Reporting  System  (FARS),  restraint 
usage  surveys,  State  emergency  medical 
services  and  police  enforcement  systems,  and 
Crash  Outcome  Data  Evaluation  System 
(CODES)  are  examples  of  databases  from 
which  States  may  select  appropriate 
performance  measures.  The  types  of  data 
available  will  vary  fixmi  State  to  State.  In  all 
cases,  the  measures  used  must  be  ones  that 
are  reliable,  readily  available,  and  reasonable 
in  measuring  the  outcome  of  an  efiiective 
highway  safety  program. 

Not  ail  items  in  a  State's  planning 
document  will  directly  correlate  to  one 
specific  goal.  Certain  programs  and 
coimtermeasures  have  an  impact  on  several 
goals  or  on  an  overall  program  area.  For 
example.  Standardized  Field  Sobriety  Testing 
(SFST)  training  may  affect  all  of  a  State's 
alcohol  goals.  Examples  of  performance 
measures  are  included  in  the  final  section  of 
this  appendix. 

3.  HS  Form  217,  the  "Highway  Safety 
Program  Cost  Summary" 

This  form  reflects  the  State's  proposed 
allocation  of  funds,  including  carry-forward 
fimds,  by  program  area.  The  allocations  shall 
be  based  on  the  State's  identified 
performance  goals  and  its  planning 
document.  The  funding  level  used  shall  be  an 
estimate  of  available  funding  in  the 
upcoming  fiscal  year.  After  the  exact  amount 
of  annual  Federal  funding  has  been 
determined,  the  State  shall  submit  the 
revised  or  "initial  obligating"  HS  Form  217. 
The  amount  of  Federal  funds  reflected  on  the 
revised  HS  Form  217  shall  not  exceed  the 
obligation  limitation. 

A  subsequent  revised  HS  Form  217  shall  be 
submitted  for  any  changes  made  by  the  State 
to  those  data  elements  appearing  on  the  form 
(i.e.,  program  area,  P4A  limitation,  40%  local 
funding,  matches). 

Federal  approval  of  each  State's  highway 
safety  program  will  be  in  the  form  of  a  letter 
from  NHTSA  and  FHWA  to  the  Governor  and 
GR  acknowledging  the  State's  submission  of 
a  certification  statement,  benchmark  report, 
and  planning  document  that  comply  with  all 
requirements  described  above. 
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Annual  Report 

Within  90  days  after  the  end  of  the  fiscal 
year,  each  State  shall  submit  an  Annual 
Report.  This  report  shall  address: 

1.  State  progress  toward  perfbnnance  goals, 
using  p>erfbnnance  measures  identified  in  the 
initial  fiscal  year  benchmark  report 

2.  Steps  taken  toward  meeting  the  State 
goals  identified  in  the  benchmark  report, 
which  may  include  administrative  measures 
such  as  the  number  of  training  courses  given 
and  people  trained,  and  the  number  of 
citations  issued  for  not  using  child  safety 
seats  or  safety  belts:  and 

3.  Descriptions  of  State  and  commimity 
projects  funded  during  the  year. 

States  are  strongly  encouraged  to  set 
ambitious  goals  and  implement  programs  to 
achieve  those  goals.  States  will  not  be 
fienalized  or  sanctioned  for  not  meeting 
identified  performance  goals.  However, 
where  little  or  no  progress  toward  goals  is 
perceived,  as  described  in  the  annual  report 
or  discussed  in  periodic  meetings.  NHTSA 
and  FHWA  staff  will  recommend  changes  in 
strategies,  countermeasures,  or  goals. 

As  under  the  current  procedures,  there  can 
be  no  extensions  for  the  aimual  report  due 
date  evan  though  a  State  can  request  an 
extension  of  up  to  90  days  for  submission  of 
the  final  voucher. 

Moving  from  a  Process-Dominated  to  an 
Outcome-Based  Approach 

Implementation  of  this  new  approach  will 
establish  new  roles  and  relationships  for  both 
Federal  and  State  participants.  The 
involvement  of  the  NHTSA  and  FHWA  field 
staff  in  the  operational  aspects  of  a  State 
highway  safety  program  will  entail  a 
minimum  of  two  formal  strategic  planning 
meetings  per  year  to  discuss  Implementation 
issues  and  needs  that  NHTSA/FHWA  can 
meet  During  these  sessions,  the  regional, 
division  and  State  representatives  will 
review  each  State's  progress  toward 
identifying  and  meeting  its  goals  and  will 
discuss  and  negotiate  strategies  being  used. 

The  degree  and  level  of  technical 
assistance  in  functional  matters  provided  by 
NHTSA  and  FHWA  will  be  determined  at 
these  meetings.  National  and  regional 
NHTSA  and  FHWA  staff  have  special 
expertise  and  can  provide  a  national 
perspective  on  outcome  approaches  (best 
practices,  newest  countermeasures), 
marketing,  training,  data  analysis,  evaluation, 
financial  management,  and  program 
development.  (Of  course,  these  same  regional 
services  will  be  available  to  States  choosing 
to  continue  working  under  the  existing  HSP 
procedures.) 

Examples  of  Performance  Measures 

This  section  contains  examples  of  highway 
safety  performance  measures  to  assist  States 
in  formulating  their  goals.  In  addition  to 
those  identified  below,  other  measures  might 
include  societal  costs,  CODES  data,  hospital 
head  injury  and  similar  injury  data,  etc. 
Measures  must  be  reliable,  readily  available, 
and  reasonable  as  representing  the  outcome 
of  an  effective  highway  safety  program.  (The 
national  FARS  average  or  norm  for  each 
measure,  if  available,  api)eai8  in 
parentheses.) 


Overall  Highway  Safety  Indices 

State  fatality  rate  per  lOOM  vehicle  miles 

(1.7) 
%  motor  vehicle  collisions  with  non-motor 

vehicle  (17%) 
Nimiber  of  pedestrians  or  bicyclists  injured 

or  killed 

Alcohol 

Number  of  drivers  in  fatal  crashes  with  B AGs 

>  .00.  .08.  .10  (State  limit) 
Number  of  drivers  in  fatal  crashes,  ages  15- 

20,  with  BACs>  .00,  .08,  .10  (State  limit) 
Number  of  alcohol-related  fatal  crashes 
%  alcohol-related  fetal  crashes  (42%) 
%  alcohol-related  fetalities 
%  alcohol-related  injuries  Conviction  rates 

for  DUI/DWI  Occupant  Protection 
%  motor  vehicle  occupants  (MVO)  restrained 

(National  State  Survey  67%) 
%  MVO  fatalities  restrained  (35%) 
%  MVO  injuries  restrained 
%  MVO  youth  fatalities  (ages  15-20) 

restrained  (35%) 

Child  Safety 

%  MVO  fatalities  age  0-4  restrained  (70%) 
%  MVO  injuries  age  0-4  restrained 
%  MVO  fatalities  age  0-4  unrestrained 

Emergency  Medical  Services 

Time  of  crash  to  hospital  treatment  (60  min 

or  less) 
Time  of  crash  to  response  time  (arrival  at 

crash  site) 

Motorcycle  Safety 

%  motorcyclists  helmeted  (restraint  survey) 
%  motorcycle  fatalities  helmeted  (60%) 
%  motorcycle  injuries  helmeted 
%  motorcycle  btalities  with  properly 

licensed  drivers  (41%) 
%  motorcycle  totalities  alcohol-involved 

(51%) 
%  motorcycle  injuries  alcohol-involved 
Number  of  fatal  or  serious  head  injuries 

Pedestrian  Safety 

Number/%  urban  pedestrian  fatalities  at 
interaections  or  crossings  (35%) 

Number/%  alcohol-impaired  pedestrian 
fatalities  16  yrs  and  older  (36%) 

Nimiber/%  total  fatalities  or  serious  injuries 
that  are  pedestrian  in  given  jurisdiction 

N«imber/%  urban  pedestrian  injuries 

Number/%  rural  pedestrian  injuries 

Bicycle  Safety 

%  pedacycle  fatalities  helmeted  (no  national 
norm) 

%  pedacycle  fatalities  ages  26-39  alcohol- 
impaired  (26%) 

Speed 

%  fatal  crashes  with  speed  as  a  contributing 

factor  (31%) 
Number  of  speed-related  totalities  /  fatal 

crashes 
Monitoring  changes  in  average  speeds  overall 

and  on  specific  types  of  roadways 

(interstate,  other  55-60  mph  roads] 

Youth 

(National  performance  measures  from  above 

plus:) 
%  drivers  ages  15-20  in  total  crashes  with 

BACs  >.01  (40%) 


%  drivers  ages  lS-20  injured  in  crashes  with 

BACs  >.01 
Total  totalities  per  lOOK  involving  registered 

drivers,  ages  15-20 
Total  totalities  per  100  million  VMT  for 

youth,  ages  15-20 
Total  injuries  per  lOOK  registered  drivers, 

ages  15-20 
Totol  injuries  per  100  million  VMT  for  youth, 

ages  15-20 
%  MVO  totalities,  ages  15-20,  restrained 

(35%) 

Police  Traffic  Services 
(See  subject  categories) 

Roadway  Safety 

Work  zone  totalities 

Work  zone  injuries  (included  M.V. 

occupants,  peds,  &  work  personnel) 
Number  of  Highway-railroad  grade  crossing 

crashes  -  number  of  injuries  or  totalities 
Number  of  flaggers  injured  or  killed 
Number  of  workers  injured  or  killed 

Traffic  Records 

Number  of  personnel  trained  in  record 

collection,  data  input,  and  data  analysis 
Number  of  high  accident  locations  identified 

and  improved 
Unknown  %  for  occupant  protection 

totalities  (10%) 
Unknown/untested  %  for  total  driver  BAG 

(30%) 
Unknown  %  of  time  of  crash  to  hospital 

arrival  (50%) 
Entering  data  within  a  specific  time 
Linlung  data  systems 

Injury  Prevention  Goals 

(See  subject  categories) 

(PR  Doc.  96-22691  Filed  9  4-96;  8:45  am] 
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National  Highway  Traffic  Safety 
Administration 

[Doclwt  No.  96-091;  Notice  1] 

Notice  of  Receipt  of  Petition  for 
Decision  Tliat  Nonconforming  1984 
Rolls  Royce  Silver  Spur  Passenger 
Cars  Are  Eligible  for  importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1984  Rolls 
Royce  Silver  Spur  passenger  cars  are 
eligible  for  importation. 

SUMMARY:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  decision  that  a  1984  Rolls  Royce 
Silver  Spur  that  was  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  is  eligible  for  importation  into 
the  United  States  because  (1)  it  is 
substantially  similar  to  a  vehicle  that 
was  originally  manufactured  for 
importation  into  and  sale  in  the  United 
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States  anti  that  was  certified  by  its 
manufacturer  as  complying  with  the 
safety  standards,  and  (2)  it  is  capable  of 
being  readily  altered  to  conform  to  the 
standards. 

DATES:  The  closing  date  for  comments 
on  the  petition  is  October  7, 1996. 
AOORESses:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket  Section, 
Room  5109.  National  Highway  Traffic 
Safety  Adkninistration,  400  Seventh  St, 
SW,  Washington.  DC  20590.  [Docket 
hours  are  from  9:30  am  to  4  pm] 
FOR  RiRTHER  WFORMATION  CONTACT: 
George  Entwistle,  Office  of  Vehicle 
Safety  Compliance.  NHTSA  (202-366- 
5306). 

SUPPLEMElrTARY  INFORMATION: 

Background 

Under  '^9  U.S.C.  §  30141(a)(1)(A) 
(formerly  bection  108(c)(3)(A)(i)(I)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  niot  originally  manufectiired  to 
conform  ti  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  rehised 
admissjom  into  the  United  States  unless 
NHTSA  h«s  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  St^es,  certified  under  49  U.S.C. 
§30115  (formerly  section  114  of  the 
Act),  and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  altered  to  conform  to  all 
applicable' Federal  motor  vehicle  safety 
standards. 

Petition$  for  eligibility  decisions  may 
be  submitted  by  either  manufecturers  or 
importers  Who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Fart  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  de^des,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Rnister. 

Oiampagne  Imports.  Inc.  of  Lansdale, 
Pennsylvania  ("Champagne") 
(Registered  Importer  90-009)  has 
petitioned  NHTSA  to  decide  whether 
1984  Rolls  Royce  Silver  Spur  passenger 
cars  are  eligible  for  importation  into  the 
United  States.  The  vehicle  which 
Champagne  believes  is  substantially 
similar  is  the  1984  Rolls  Royce  Silver 
Spur  that  was  manufactured  for 
importatioQ  into,  and  sale  in.  the  United 


States  and  certified  by  its  manufecturer, 
Rolls  Royce  Motors.  Ltd.,  as  conforming 
to  all  applicable  Federal  motor  vehicle 
safety  standards. 

The  petitioner  claims  that  it  carefully 
-compared  the  non-  U.S.  certified  1984 
Rolls  Royce  Silver  Spur  to  its  U.S. 
certified  counterpart,  and  found  the  two 
vehicles  to  be  substantially  similar  with 
respect  to  compliance  with  most  Federal 
motor  vehicle  safety  standards. 

Champagne  submitted  information 
with  its  petition  intended  to 
demonstrate  that  the  non-U.S.  certified 
1984  Rolls  Royce  Silver  Spur,  as 
originally  manufactiired,  conforms  to 
many  Federal  motor  vehicle  safety 
standards  in  the  same  manner  as  its  U.S. 
certified  counterpart,  or  is  capable  of 
being  readily  altered  to  conform  to  those 
standards.  Specifically,  the  petitioner 
claims  that  the  non-U.S.  certified  1984 
Rolls  Royce  Silver  Spur  is  identical  to 
its  U.S.  certified  coimterpart  with 
respect  to  compliance  with  Stemdard 
Nos.  102  Transmission  Shift  Lever 
Sequence  *   *  *,  103  Defrosting  and 
Defogging  Systems.  104  Windshield 
Wiping  and  Washing  Systems,  105 
Hydmulic  Broke  Systems,  106  Brake 
Hoses.  107  Beflecting  Surfaces.  109  New 
Pneumatic  Tires.  113  Hood  Latch 
Systems.  116  Brake  Fluid,  124 
Accelerator  Control  Systems,  201 
Occupant  Protection  in  Interior  Impact. 
202  Head  Bestraints.  203  Impact 
Protection  for  the  Driver  from  the 
Steering  Control  System,  204  Steering 
Control  Bean^-ard  Displacement,  205 
Glazing  Materials,  206  Door  Locks  and 
Door  Betention  Components,  207 
Seating  Systems,  209  Seat  Belt 
Assemblies,  210  Seat  Belt  Assembly 
Anchorages.  211  Wheel  Nuts,  Wheel 
Discs  and  Hubcaps.  212  Windshield 
Betention.  216  Boof  Crush  Besistance. 
219  Windshield  Zone  Intrusion,  and  302 
Flammability  of  Interior  Materials. 
Petitioner  also  contends  that  the 
vehicle  is  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  inscription  of  the  word 
"Brake"  on  the  brake  failure  indicator 
lamp  lens;  (b)  installation  of  a  seat  belt 
warning  lamp  that  displays  the 
appropriate  symbol;  (c)  recalibration  of 
the  speedometer/odometer  firom 
kilometers  to  miles  per  hour. 

Standard  No.  108  Lamps,  Beflective 
Devices  and  Associated  Equipment:  (a) 
installation  of  U.S.— model  headlamp 
assemblies;  (b)  installation  of  U.S.— 
model  front  and  rear  sidemarker/ 
reflector  assemblies;  (c)  installation  of 
U.S. — model  taillamp  assemblies. 


Standard  No.  110  Tire  Selection  and 
Aims:  installation  of  a  tire  information 
placard. 

Standard  No.  Ill  Bearview  Mirror: 
replacement  of  the  convex  passenger 
side  rearview  mirror. 

Standard  No.  114  Theft  Protection: 
installation  of  a  warning  buzzer  and  a 
warning  buzzer  microswitch  in  the 
steering  lock  assembly. 

Standard  No.  115  Vehicle 
Identification  Number:  installation  of  a 
VIN  plate  that  can  be  read  fit)m  outside 
the  left  windshield  pillar,  and  a  VIN 
reference  label  on  the  edge  of  the  door 
or  latch  post  nearest  the  driver. 

Standard  No.  118  Power  Window 
Systems:  rewiring  of  the  power  window 
system  so  that  the  window  transport  is 
inoperative  when  the  ignition  is 
switched  off. 

Standard  No.  208  Occupant  Crash 
Protection:  installation  of  a  U.S.-  model 
seat  belt  in  the  driver's  seating  position, 
or  a  belt  webbing  actuated  microswitch 
inside  the  driver's  seat  belt  retractor. 
The  petitioner  states  that  the  vehicle  is 
equipped  with  combination  lap  and 
shoulder  restraints  that  adjust  by  means 
of  an  automatic  retractor  and  release  by 
means  of  a  single  push  button  in  both 
fitant  designated  seating  positions,  with 
combination  lap  and  shoulder  restraints 
that  release  by  means  of  a  single  push 
button  in  both  rear  outboard  designated 
seating  positions,  and  with  a  lap  belt  in 
the  rear  center  designated  seating 
position. 

Standard  No.  214  Side  Impact 
Protection:  installation  of  reinforcing 
door  beams. 

Standard  No.  301  Fuel  System 
Integrity:  installation  of  a  rollover  valve 
in  the  fuel  tank  vent  line. 

Additionally,  the  petitioner  states  that 
the  bumpers  on  the  non-U.S.  certified 
1984  Rolls  Royce  Silver  Spur  must  be 
reinforced,  or  U.S.-model  bumper 
components  must  be  installed,  to 
comply  with  the  Bumper  Standard 
found  in  49  CFR  Part  581. 

Interested  persons  are  invited  to 
submit  comments  on  the  p>etition 
described  above.  Comments  should  refer 
to  the  docket  nimiber  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  Room 
5109, 400  Seventh  Street,  S.W., 
Washington,  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  conunents  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
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Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(bXl);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  August  29, 1996. 
Maril3nine  Jacofat, 

Director,  Office  of  Vehicle  Safety  Compliance. 
[FR  Doc.  9&-22537  Filed  fr-4-96;  8:45  am] 
MJJNO  coot  4tl»4»-P 

[Dockel  No.  96-048;  Notice  2] 

Decision  That  Certain  Nonconforming 
Mitsubishi  Pajero  Multi-Purpose 
Passenger  Vehicles  Are  Eiigible  for 
Importation 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice  of  decision  by  NHTSA 
that  certain  nonconforming  1984 
Mitsubishi  Pajero  multi-purpose 
passenger  vehicles  (MPVs)  are  eligible 
for  importation. 

SUMMARY:  This  notice  announces  the 
decision  by  NHTSA  that  1984 
Mitsubishi  Pajero  MPVs  that  were  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards,  are  eUgible  for 
importation  into  the  United  States 
because  they  are  substantially  similar  to 
a  vehicle  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  certified  by  its  manufacturer 
as  complying  with  the  safety  standards 
(the  1984  Mitsubishi  Montero),  and  they 
are  capable  of  being  readily  altered  to 
conform  to  the  standards. 
DATE:  This  decision  is  effective 
September  5, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Entwistle,  Office  of  Vehicle 
Safety  Compliance,  NHTSA  (202-366- 
5306). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  §  30141(a)(1)(A) 
(formerly  section  108(c){3)(A)(i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 
§30115  (formerly  section  114  of  the 
Act),  and  of  the  same  model  year  as  the 


model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  altered  to  conform  to  all 
apphoBtble  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  conunents  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Fedo'al 
Register. 

Qiampagne  Imports,  Inc.  of  Lansdale, 
Pennsylvania  ("Champagne") 
(Registered  Importer  No.  R-90-009) 
petitioned  NHTSA  to  decide  whether 
1984  Mitsubishi  Pajero  MPVs  are 
eligible  for  importation  into  the  United 
States.  NHTSA  published  notice  of  the 
petition  on  May  20, 1996  (61  FR  25269) 
to  afford  an  opportunity  for  public 
comment.  As  stated  in  the  notice  of 
petition,  the  vehicle  which  Champagne 
believes  is  substantially  similar  is  the 
1984  Mitsubishi  Montero  that  was 
manufactiued  for  importation  into,  and 
sale  in,  the  United  States  and  certified 
by  its  manufacturer  as  conforming  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

The  petitioner  contended  that  it 
carefully  compared  the  1984  Mitsubishi 
Pajero  to  the  1984  Mitsubishi  Montero, 
and  found  the  two  models  to  be 
substantially  similar  with  respect  to 
compliance  with  most  applicable 
Federal  motor  vehicle  safety  standards. 

Champagne  submitted  information 
with  its  petition  intended  to 
demonstrate  that  the  1984  Mitsubishi 
Pajero,  as  originally  manufactured, 
conforms  to  many  Federal  motor  vehicle 
safety  standards  in  the  same  manner  as 
the  1984  Mitsubishi  Montero  that  was 
offered  for  sale  in  the  United  States,  or 
is  capable  of  being  readily  altered  to 
conform  to  those  standards. 

Specifically,  the  petitioner  claimed 
that  the  1984  Mitsubishi  Pajero  is 
identical  to  the  certified  1984 
Mitsubishi  Montero  with  respect  to 
compUance  with  Standard  Nos.  102 
Transmission  Shift  Lever 
Sequence  .....  103  Defrosting  and 
Befogging  Systems,  104  Windshield 
Wiping  and  Washing  Systems,  105 
Hydraulic  Brake  Systems,  106  Brake 
Hoses,  107  Reflecting  Surfaces,  113 
Hood  Latch  Systems.  116  Brake  Fluid, 
119  New  Pneumatic  Tires  for  Vehicles 


other  than  Passenger  Cars.  124 
Accelerator  Control  Systems.  201 
Occupant  Protection  in  Interior  Impact, 
203  Impact  Protection  for  the  Driver 
From  me  Steering  Control  System,  204 
Steering  Control  Beaiward 
Displacement,  205  Glazing  Materials, 
206  Door  Locks  and  Door  Retention 
Components,  207  Seating  Systems,  209 
Seat  Belt  Assemblies.  210  Seat  Belt 
Assembly  Anchorages,  211  Wheel  Nuts, 
Wheel  Discs  and  Hubcaps,  212 
Windshield  Retention.  219  Windshield 
Zone  Intrusion,  and  302  Flammability  of 
Interior  Materials. 

Petitioner  also  contended  that  the 
vehicle  is  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  substitution  of  a  lens 
marked  "Brake"  for  a  lens  with  a 
noncomplying  symbol  on  the  brake 
failure  indicator  lamp;  (b)  installation  of 
a  seat  belt  warning  lamp  that  displays 
the  appropriate  symbol;  (c)  recalibration 
of  the  speedometer/ odometer  from 
kilometers  to  miles  per  hour. 

Standard  No.  108  Lamps.  Reflective 
Devices  and  Associated  Equipment:  (a) 
installation  of  U.S.-model  headlamp 
assemblies  which  incorporate 
headlamps  with  DOT  markings;  (b) 
installation  of  front  and  rear 
sidemarker/reflector  assemblies;  (c) 
installation  of  U.S.-model  taillamp 
assemblies. 

Standard  No.  Ill  Bearview  Mirrors: 
replacement  of  the  convex  {}assenger 
.side  rear  view  mirror. 

Standard  No.  114  Theft  Protection: 
installation  of  a  buzzer  microswitch  in 
the  steering  lock  assembly,  and  a 
warning  buzzer. 

Standard  No.  115  Vehicle 
Identification  Number:  installation  of  a 
VIN  plate  that  can  be  read  from  outside 
the  left  windshield  pillar,  and  a  VIN 
reference  label  on  the  edge  of  the  door 
or  latch  post  nearest  the  driver. 

Standard  No.  118  Power  Window 
Systems:  rewiring  of  the  power  window 
system  so  that  the  window  transport  is 
inoperative  when  the  ignition  is 
switched  off. 

Standard  No.  120  Tire  Selection  and 
"kirns  for  Motor  Vehicles  other  than 
Passenger  Cars:  installation  of  a  tire 
information  placard. 

Standard  No.  208  Occupant  Crash 
Protection:  (a)  installation  of  a  U.S.- 
model  seat  belt  in  the  driver's  position, 
or  a  beh  webbing-actuated  microswitch 
inside  the  driver's  seat  beh  retractor,  (b) 
installation  of  an  ignition  switch- 
actuated  seat  belt  warning  lamp  and 
buzzer.  The  petitioner  stated  that  the 
vehicle  is  equipped  at  each  front 
designated  seating  position  with  a 
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combination  lap  and  shoulder  restraint 
that  adjusts  by  means  of  an  automatic 
retractor  a$d  releases  by  means  of  a 
single  push  button.  The  petitioner 
further  states  that  the  vehicle  is 
equipped  with  a  combination  lap  and 
shoulder  restraint  that  releases  by 
means  of  a  single  push  button  at  each 
rear  outboard  seating  position,  and  with 
a  lap  belt  at  the  rear  center  seating 
position. 

Standard  No.  301  Fuel  System 
Integrity:  installation  of  a  rollover  valve 
in  the  fuel  tank  vent  line. 

One  comment  was  received  in 
response  to  the  notice  of  petition,  from 
Mitsubishi  Motors  R&D  of  America,  Inc. 
( "Mitsubishi"),  the  United  States 
representative  of  Mitsubishi  Motors 
Corporation,  the  vehicle's  manufacturer. 
In  its  comiaent,  Mitsubishi  stated  that 
based  upoit  a  review  of  the  petition  and 
a  partial  evaluation  of  the  1984 
Mitsubishi  Pajero,  it  believes  that  the 
vehicle  may  not  be  capable  of  being 
readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards.  Mitsubishi  noted  that  in 
addition  to  the  nonconformities 
identified  in  the  petition,  the 
components  on  the  1984  Mitsubishi 
Pajero  that  are  subject  to  Standard  No. 
203,  Impact  Protection  for  the  Driver 
from  the  Steering  Control  System,  are 
not  identic4l  to  those  found  on  the  1984 
Mitsubishi  Montero.  As  a  result, 
Mitsubishi  contended  that  the  1984 
Mitsubishi  Pajero  would  have  to  be 
modified  to  conform  to  the  standard, 
and  then  tefted  in  accordance  with  the   ' 
standard  to  ensure  that  conformity. 
Mitsubishi  also  contended  that  the  1984 
Mitsubishi  Pajero  does  not  conform  to 
Standard  No.  204,  Steering  Control 
Rearward  Displacement,  because  it  is 
not  equipped  with  the  same  energy- 
absorbing  steering  shaft  as  that  found  on 
the  1984  Mitsubishi  Montero.  As  a 
result,  Mitsabishi  contended  that  the 
steering  shaft  would  have  to  be 
modified  and  tested  in  accordance  with 
the  standard. 

NHTSA  accorded  Champagne  an 
opportimity  to  respond  to  Mitsubishi's 
comments.  \n  its  response,  Champagne 
observed  that  Mitsubishi  did  not  furnish 
specifics  to  support  its  stated  belief  that 
the  1984  Mitsubishi  Pajero  may  not  be 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards.  Champagne 
expressed  complete  confidence  that  the 
vehicle  is  capable  of  being  so  altered.  To 
address  the  concern  that  Mitsubishi 
raised  regarding  the  vehicle's 
comphance  with  Standard  Nos.  203  and 
204,  Champagne  stated  that  it  will 
replace  the  steering  wheel  and  steering 


shaft  on  the  1984  Mitsubishi  Pajero  vtiih 
U.S.-model  components. 

NHTSA  has  reviewed  each  of  the 
issues  that  Mitsubishi  has  raised 
regarding  Champagne's  petition. 
NHTSA  believes  that  Cbampagne's 
responses  adequately  addr^  each  of 
those  issues.  NHTSA  further  notes  that 
the  modifications  described  by 
Champagne  have  been  performed  with 
relative  ease  on  thousands  of 
nonconforming  vehicles  imported  over 
the  years,  and  would  not  preclude  the 
1984  Mitsubishi  Pajero  from  being 
found  "capable  of  being  readily  altered 
to  comply  with  applicable  motor  vehicle 
safety  standards." 

NHTSA  has  accordingly  decided  to 
grant  the  petition. 

Vehicle  Eligibility  Number  for  Sobject 
Vehicles 

^  The  importer  of  a  vehicle  admissible 
imder  any  final  decision  must  indicate 
on  the  form  HS-7  accompanying  entry 
the  appropriate  vehicle  eUgibility 
number  indicating  that  the  vehicle  is 
eligible  for  entry.  VSP-170  is  the 
vehicle  eligibility  number  assigned  to 
vehicles  adbotiissible  under  this  decision. 

Final  Decision 

Accordingly,  on  the  basis  of  the 
foregoing,  NHTSA  hereby  decides  that  a 
1984  Mitsubishi  Pajero  that  was  not 
originally  manufactiued  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards,  is  substantially  similar 
to  a  1984  Mitsubishi  Montero  that  was 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States  and 
certified  under  49  U.S.C.  §  30115,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Authority:  49  U.S.C.  30141  (aMDlA)  and 
(b)(1):  49  CFR  593.8;  delegations  of  authwity 
at  49  CFR  1.50  and  501.8, 

Issued  on:  August  29, 1996. 

Marilmne  Jacobs, 

Dire-        Office  of  Vehicle  Safety  Compliance. 
!         jc.  96-22538  Filed  9-4-96;  8:45  am) 
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[Docket  No.  96-094;  Nottce  11 

Notice  of  Receipt  of  Petition  for 
Decision  That  Nonconforming  1995 
Audi  S6  Avant  Quattro  Wagons  Are 
Eligit)le  for  importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1995  Audi 
S6  Avant  Quattro  Wagons  are  eligible 
for  importation. 


SUMMARY:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  decision  that  a  1995  Audi  S6  Avant 
Quattro  Wagon  that  was  not  originally 
manufiBctured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  is  eligible  for  importation  into 
the  United  States  because  (1)  it  is 
substantially  similar  to  a  vehicle  that 
was  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  that  was  certified  by  its 
manufacturer  as  compl3ring  with  the 
safety  standards,  and  (2)  it  is  capable  of 
being  readily  altered  to  conform  to  the 
standards. 

DATE:  The  closing  date  for  comments  on 
the  petition  is  October  7. 1996. 

ADDRESS:  Comments  should  refer  to  the 
docket  number  and  notice  number,  and 
be  submitted  to:  Docket  Section,  Room 
5109.  National  Highway  Traffic  Safety 
Administration,  400  Seventh  St.,  SW, 
Washington,  DC  20590.  [Docket  hours 
are  bxira  9:30  am  to  4  pm] 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Entwistle,  Office  of  Vehicle 
Safety  Compliance,  NHTSA  (202-365- 
5306). 

SUPPLEMENTARY  INFORMATION: 
Background 

Under  49  U.S.C.  30141(a)(1)(A) 
(formeriy  section  108(c)(3)(A)(i)(I)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactuired 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 
30115  (formerly  section  114  of  the  Act), 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  raanuftcturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  conunent  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
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publishes  this  decision  in  the  Federal 
Register. 

Champagne  bnports,  Inc.  of  Lansdale, 
Pennsylvania  ("Champagne") 
(Registered  hnporter  90-009)  has 
petitioned  NHTSA  to  decide  whether 
1995  Audi  S6  Avant  Quattro  Wagons  are 
eUgible  for  importation  into  the  United 
States.  The  vehicle  which  Champagne 
beUeves  is  substantially  similar  is  the 
1995  Audi  S6  Avant  Quattro  Wagon  that 
was  manufactured  for  importation  into, 
and  sale  in,  the  United  States  and 
certified  by  its  manufactiuer  as 
conforming  to  all  appUcable  Federal 
motor  vehicle  safety  standards. 

The  petitioner  claims  that  it  carefully 
compared  the  non-U.S.  certified  1995 
Audi  S6  Avant  Quattro  Wagon  to  its 
U.S.  certified  counterpart,  and  foimd  the 
two  vehicles  to  be  substantially  similar 
with  respect  to  compliance  with  most 
Federal  motor  vehicle  safety  standards. 

Champagne  submitted  information 
with  its  petition  intended  to 
demonstrate  that  the  non-U.S.  certified 
1995  Audi  S6  Avant  Quattro  Wagon,  as 
originally  manufactured,  conforms  to 
many  Federal  motor  vehicle  safety 
standards  in  the  same  manner  as  its  U.S. 
certified  coimterpart,  or  is  capable  of 
being  readily  altered  to  conform  to  those 
standards. 

Specifically,  the  petitioner  claims  that 
the  non-U.S.  certified  1995  Audi  S6 
Avant  Quattro  Wagon  is  identical  to  its 
U.S.  certified  counterpart  with  respect 
to  compUance  with  Standards  Nos.  102 
Transmission  Shift  Lever  Sequence  . . . 
.,  103  Defrosting  and  Defogging  Systems, 
104  Windshield  Wiping  and  Washing 
Systems,  105  Hydraulic  Brake  Systems, 
106  Brake  Hoses,  107  Reflecting 
Surfaces,  109  New  Pneumatic  Tires,  113 
Hood  Latch  Systems,  116  Brake  Fluid, 
124  Accelerator  Control  Systems,  201 
Occupant  Protection  in  Interior  Impact, 
202  Head  Restraints.  204  Steering 
Control  Rearward  Displacement.  205 
Glazing  Materials,  206  Door  Locks  and 
Door  Retention  Components.  207 
Seating  Systems,  209  Seat  Belt 
Assemblies,  210  Seat  Belt  Assembly 
Anchorages,  211  Wheel  Nuts,  Wheel 
Discs  and  Hubcaps,  212  Windshield 
Retention,  216  Roof  Crush  Resistance, 
219  Windshield  Zone  Intrusion,  and  302 
Flammability  of  Interior  Materials. 
Petitioner  also  contends  that  the 
vehicle  is  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  inscription  of  the  word 
"Brake"  on  the  brake  failure  indicator 
lamp  lens;  (b)  installation  of  a  seat  belt 
warning  lamp  displaying  the 
appropriate  symbol;  (c)  recaUbration  of 


the  speedometer/odometer  from 
kilometers  to  miles  per  hour. 

Standard  No.  108  Lamps.  Reflective 
Devices  and  Associated  Equipment:  (a) 
installation  of  U.S.-  model  headlamp 
assembhes;  (b)  installation  of  U.S.- 
model  front  and  rear  sidemarker/ 
reflector  assembUes;  (c)  installation  of 
U.S.-model  taillamp  assemblies;  (d) 
installation  of  a  hi^  mounted  stop 
lamp. 

Standard  No.  110  Tire  Selection  and 
Rims:  installation  of  a  tire  information 
placard. 

Standard  No.  Ill  Rearview Mirror: 
replacement  of  the  passenger  side 
rearview  mirror  with  a  U.S.-model 
component. 

Standard  No.  114  Theft  Protection: 
installation  of  a  warning  buzzer 
microswitch  in  the  steering  lock 
assembly  and  a  warning  buzzer. 

Standard  No.  115  Venicle 
Identification  Number:  installation  of  a 
VIN  plate  that  can  be  read  from  outside 
the  left  windshield  pillar,  and  a  VIN 
reference  label  on  the  edge  of  the  door 
or  latch  post  nearest  the  driver. 

Standard  No.  118  Power  Window 
Systems:  rewiring  of  the  power  window 
system  so  that  the  window  transport  is 
inoperative  when  the  ignition  is 
switched  off. 

Standard  No.  208  Occupant  Crash 
Protection:  (a)  installation  of  a  U.S.- 
model  seat  belt  in  the  driver's  seating 
position,  or  a  belt  webbing  actuated 
microswitch  inside  the  driver's  seat  belt 
retractor;  (b)  installation  of  an  ignition 
switch  actuated  seat  belt  warning  lamp 
and  buzzer;  (c)  replacement  of  the 
driver's  and  passenger's  side  air  bags 
and  knee  bolsters  if  they  are  not  U.S.- 
model  components.  The  petitioner 
states  that  the  vehicle  is  equipped  with 
combination  lap  and  shoulder  restraints 
that  adjust  by  means  of  an  automatic 
retractor  and  release  by  means  of  a 
single  push  button  at  both  fixint 
designated  seating  positions,  with 
combination  lap  and  shoulder  restraints 
that  release  by  means  of  a  single  push 
button  at  both  rear  outboard  seating 
positions,  and  with  a  lap  belt  in  the  rear 
center  designated  seating  position. 

Standard  No.  214  Side  Impact 
Protection:  installation  of  reinforcing 
beams. 

Standard  No.  301  Fuel  System 
Integrity:  installation  of  a  rollover  valve 
in  the  hiel  tank  vent  line  between  the 
fuel  tank  and  the  evaporative  emissions 
collection  canister. 

Additionally,  the.petitioner  states  that 
the  bumpers  on  the  non-U.S.  certified 
1995  Audi  S6  Avant  Quattro  must  be 
reinforced  or  replaced  with  U.S.-model 
components  to  comply  with  the  Bumper 
Standard  found  in  49  CFR  Part  581. 


The  petitioner  also  states  that  it  will 
replace  the  vehicle's  ignition  switch 
assembly,  which  has  been  determined  to 
contain  a  safety-related  defect  and  is  the 
subject  of  a  reoill  campaign  (NHTSA 
Recall  No.  96V017000)  being  conducted 
by  the  vehicle's  manufacturer. 

Interested  p>ersons  are  invited  to 
mbmit  comments  on  the  petitifm 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  Room 
5109,  400  Seventh  Street,  S.W.. 
Washington,  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  August  30. 1996. 
Marilynne  Jacobs, 

Director,  Office  of  Vehicle  Safety  Compliance. 
(FR  Doc  96-22688  Filed  9-4-96;  8:45  am) 
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Surface  Transportation  Board  * 
[STB  Finance  Docket  No.  32955] 

Fort  Worth  &  Western  Railroad 
Company,  Inc.— Lease  Exemption — St 
Louis  Southwestern  Railway  Company 

AGENCY:  Surface  Transportation  Board. 
ACTION:  Notice  of  exemption. 

SUMMARY:  The  Board,  under  49U.S.C. 
10502,  exempts  from  the  prior  approval 
requirements  of  49  U.S.C.  10902  the 
lease  2  by  Fort  Worth  &  Western 


'  Tbe  ICX:  Terniination  Act  of  1995.  Pub.  L.  No. 
104-S8. 109  Stat.  803  (lOCTA],  which  was  enacted 
on  December  29,  1995.  and  took  effect  on  January 
1, 1996,  abolished  the  Interstate  Conunerce 
Commission  (1CX2)  and  transferred  certain  functions 
to  the  Surface  Transportation  Board  CBoard).  This 
notice  relates  to  functions  that  are  subject  to  Board 
jurisdiction  pursuant  to  49  U.S.C  10902. 

3  FWWR  seeks  an  exemption  both  to  lease  and  to 
operate,  and  its  petition  Is  styled  accordingly, 
while  an  exemption  from  the  roquiremenis  of  49 
U.S.C  10902  for  FWWR's  lease  is  consistent  with 
the  standards  of  49  U.S.C  10502.  we  note  that 
FWWR  requires  neither  separate  authority  nor  an 
exemption  to  operate  the  line  under  the  lease. 
When  a  rail  carrier  petitioned  for  an  exemption  to 
purchase  or  lease  a  rail  line  from  another  rail  carrier 
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Railroad  Company,  Inc  (FWWR).  of  St. 
Louis  Soutkwestem  Railway  Company's 
(SSW)  Hodge  Yard,  located  between 
North  Fort  Worth  and  Carrollton,  TX,  at 
milepost  630.20. ^ 

DATES:  Thi9  exemption  is  efiiective  on 
October  5, 1996.  Petitions  to  stay  must 
be  filed  by  September  20, 1996. 
Petitions  to  reopen  must  be  filed  by 
Septembier  30, 1996. 

ADDRESSES:  Send  pleadings,  referring  to 
STB  Finanoe  Docket  No.  32955.  to:  (1) 
Sur&ce  Transportation  Board,  Office  of 
the  Secretary,  Case  Control  Branch, 
1201  Constitution  Avenue.  N.W., 
Washingtoa,  DC  20423;  and  (2)  Kevin 
M.  Sheys,  1020  Nineteenth  Street,  N.W., 
Suite  400.  Washington,  DC  20036-6105. 

FOR  PURTHEfl  MFORMATKM  CONTACT: 
Beryl  Gordon,  (202)  927-5660.  [TDD  for 
the  hearing  impaired:  (202)  927-5721.) 

aUPPLEMENIARY  MFORMATKM: 
Additional  information  is  contained  in 
the  Board '8<decision.  To  purchase  a 
copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  DC  Data  & 
News.  Inc..  Room  2229, 1201  ^ 

Constitution  Avenue,  N.W., 
Washington.  DC  20423.  Telephone: 
(202)  289-^357/4359.  [Assistance  for 
the  hearing  impaired  is  available 
through  T^  services  (202)  927-5721.] 

Decided:  August  27. 1996. 

By  the  Board.  Chainnan  Morgan,  ^^ce 
Chairman  Simmoos.  and  Commissioner 
Owen. 

VananA.wblinu. 

Secretaiy. 

(FR  Doc  9»-|263«  Filed  Q  4  96;  8:45  am] 
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under  fbnner  4f  U.S.C  11343  of  the  Interaute 
Conimarca  Act,th«  KC  nonnally  also  examptad  the 
oparation  of  tl>4  Un*.  if  raquestad.  but  the 
exemption  to  operate  was  not  neceeaary.  The  status 
of  the  purchaser  or  lessor,  as  a  carrier,  coupled  with 
the  purcliase  ayveinent  or  lease,  constituted 
sufficient  authority  to  conduct  operations. 
Similarly,  authority  or  an  exemption  for  a  carrier  to 
purchase  or  lease  a  line  under  49  U.S.C  10902  of 
the  ICXH'A  provides  the  necessary  authority  to 
conduct  operations. 

>FWWR  pUqs  to  operate  on  track  o%raed  by 
Dallas  Area  Rafiid  Transit  Property  Acquisition 
Company  (DARTPAC).  In  Fort  Worth  and  Wettem 
Bailroad  Company.  Inc.— Trackage  flights 
Bxmitption — St.  Louit  Southwestern  RaUway 
Company.  STB  Finance  Docket  No.  32956  (STB 
served  June  6. 1996),  SSW  assigned  iu  local  and 
overhead  tracl^ge  righu  over  DARTPACs  2&77- 
mile  rail  line,  between  milepost  632.27  at  Uatth 
Fort  Worth  and  milepost  603.S  at  Carrollton,  to  / 
FWWR. 


DEPARTMENT  OF  THE  TREASURY 

Customs  Servio* 

Announcement  of  Program  Test: 
General  Aviation  Telephonic  Entry 
(GATE) 

AGENCY:  Customs  Service,  Treasury. 
ACTION:  General  notice. 

SUiMARY:  This  notice  annoimces 
Customs  plan  to  conduct  a  general  test 
to  evaluate  the  effectiveness  of  a  new 
operations  procedure  regarding  the 
telephonic  entry  of  certain  pre- 
registered.  passenger-carrying,  general 
aviation  aircraft  flights  entering  the 
United  States  directly  from  Canada. 
This  notice  invites  pubUc  comments 
concerning  any  aspect  of  the  test, 
informs  interested  members  of  the 
public  of  the  eligibility  requirements  for 
voluntary  participation  in  the  test,  and 
describes  the  basis  on  which  Customs 
will  select  participants  for  the  test. 
EFFECTIVE  0ATE8:  Applications  will  be 
available  and  accepted  at  local  Customs 
offices  beginning  September  5, 1996. 
The  test  will  commence  no  earlier  than 
November  4, 1996,  and  will  be 
evaluated  after  1  year.  Comments  must 
be  received  on  or  before  September  30, 
1996.  Anyone  interested  in  participating 
in  the  test  should  contact  the  nearest 
Customs  office. 
ADDRESSES:  Written  comments 
regarding  this  notice  and  information 
submitted  to  be  considered  for 
volimtary  participation  in  the  test 
should  bie  addressed  to  the  Process 
Owner,  Passenger  Operations  Division. 
Room  4413,  Washington.  DC  20229- 
0001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Jacksta  (202)  927-0530. 

SUPPLEMENTARY  INFORMATION: 

Background 

At  the  February  24. 1995.  Summit  in 
Ottawa,  Canada,  President  Clinton  and 
Canadian  Prime  Minister  Chretien 
annoimced  the  signing  of  the  United 
States/Canada  Accord  on  our  Shared 
Border  for  enhancing  the  management 
of  the  U.S.-Canada  border.  31  Weekly 
Comp  J'res.Doc  305.  The  Shared  Border 
Accord  sets  out  initiatives  to  promote 
trade,  tourism,  and  travel  between  the 
two  countries  by  reducing  barriers  for 
legitimate  importers,  exporters,  and 
travelers,  while  strengthening 
enforcement  capabilities  to  stop  the 
flow  of  illegal  or  irregular  movement  of 
goods  and  people  and  reducing  costs  for 
both  governments  and  users.  c5ne  of  the 
specific  initiatives  in  the  Shared  Border 
Accord  is  a  frequent  traveler  program 
knowm  as  General  Aviation  Telephonic 


Entry  (GATE),  which  is  intended  to 
facilitate  the  entry  of  certain  pre- 
registered,  passenger-canying,  general 
aviation  aircraft  flights  entering  the 
United  States  directly  from  Canada, 
while  still  preserving  security  by 
maintaining  random  checks  of  incoming 
private  aircraft. 

Customs  is  ready  to  begin  testing  the 
GATE  program.  For  programs  designed 
to  evaluate  the  effectiveness  of  new 
technology  or  operations  procedures 
regarding  the  processing  of  passengers, 
vessels,  or  merchandise,  §  101.9(a)  of 
the  Customs  Regulations  (19  CFR 
101.9(a)).  implements  the  general  testing 
procedures.  This  test  is  established 
pursuant  to  that  regulation. 

/.  Description  of  Proposed  Test 

The  Concept  of  Telephonic  Entry. 

Any  aircraft  arriving  in  the  United 
States  from  a  foreign  airport  or  place  is 
required  to  (1)  give  advance  notification 
of  its  arrival,  (2)  immediately  report  its 
arrival  to  Customs,  and  (3)  land  at  the 
airport  designated  by  Customs  for  entry. 
See,  19  U.S.C.  1433(c)  and 
implementing  Customs  Regulations  at 
19  CFR  Part  122,  subparts  C  and  D. 
Individual  passengers  are  also  required 
to  report  their  arrival  to  Customs.  See. 
19  U.S.C.  1459  and  implementing 
Customs  Regulations  at  19  CFR  123.1. 
Because  historical  data  on  certain 
general  aviation  aircraft  (aircraft 
comprising  private  and  corporate 
aircraft,  and  air  ambulances  that  have  a 
seating  capacity  of  fifteen  or  fewer 
passengers)  indicates  a  high  degree  of 
compliance  with  Customs  and  other 
federal  agency  reporting  laws.  Customs 
has  developed  the  GATE  program  to 
allow  certain  pre-registered.  passenger- 
carrying,  flights  of  such  aircraft  to  report 
their  entry  telephonically  when  entering 
the  United  States  directly  from  Canada. 
To  provide  a  means  for  measuring  the 
effectiveness  of  GATE,  random 
inspections  will  be  built  into  the 
program.  Thus,  the  GATE  program 
would  combine  the  proven  benefits  of 
facilitation  and  selectivity,  thereby 
freeing  valuable  Customs  resources  for 
use  in  other  areas. 

The  test  will  be  implemented  at 
designated  airports  of  entry  located 
nation-wide.  During  the  test  period, 
pilots  will  give  advance  notice  of  their 
arrival — bom  a  minimum  of  3  hours  up 
to  a  maximum  of  72  hours  in  advance — 
to  Customs  by  calling  1-80Q-98- 
CLEAR,  and  may  receive  advance 
clearance  to  land  at  airports  that  are  not 
staffed  by  Customs,  but  which  have 
been  designated  by  a  port  director  for 
program  use,  provided  that  they  receive 
a  telephonic  entry  number. 
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Regulatory  Provisions  Affected 

During  the  GATE  test,  participants 
will  be  provided  with  a  telephonic  entry 
niunber  in  lieu  of  normal  inspection 
requirements.  Accordingly,  the  normal 
arrival  reporting  and  landing 
requirements  of  Part  122  of  the  Customs 
Regulations  (19  CFR  Part  122)  will  not 
be  followed.  However,  participants  will 
still  be  subject  to  civil  and  criminal 
penalties  and  sanctions  for  any 
violations  of  U.S.  Customs  laws. 

U.  Eligibility  Criteria 

A.  Aircraft  and  Airports  of  Entry 

Only  U.S.-  and  Canadian-registered 
general  aviation  aircraft  that  will  arrive 
in  the  United  States  directly  from 
Canada  are  eligible  to  participate  in  the 
GATE  test.  For  purposes  of  this  test,  the 
term  "general  aviation  aircraft"  means 
aircraft  comprising  private  and 
corporate  aircraft,  and  air  ambulances 
returning  to  the  U.S.  with  crew 
members  only,  that  have  a  seating 
capacity  of  fifteen  or  fewer  passengers. 

Aircraft  transiting  Canada  are  not 
eligible  for  this  test.  Further,  aircraft 
that  will  carry  cargo,  merchandise 
requiring  the  payment  of  Customs 
duties,  restricted  or  prohibited  food 
products  or  other  articles,  or  monetary 
instruments  in  excess  of  $10,000,  will 
not  qualify  for  this  test. 

Qualified  flights  selected  to 
participate  in  the  GATE  test  will  be 
allowed  to  land  at  most  airports  of  entry 
located  within  a  reasonable  commuting 
distance  of  a  port  serviced  by  Customs, 
provided  that  the  approving  p>ort 
director  has  designated  the  airport  for 
GATE  test  use.  Most  municipally-owned 
airports  and  other  airports  located 
outside  a  particular  port's  limits  may  be 
selected  for  landing  under  the  GATE 
test.  The  port  director  approving  the 
application  for  GATE  participation  Mrill 
designate,  on  a  case-by-case  basis, 
whidi  airports  of  entry  may  be  used  for 
landing.  Factors  that  will  be  considered 
include: 
— ^Willingness  of  an  airport  operator  to 

participate  in  the  GATE  test; 
— ^The  distance  to  the  airport  from  the 

nearest  Customs  port,  commuting 

time  required  for  Customs  officers, 

and  Customs  officer  safety; 
— Whether  a  secure  place  to  work  is 

provided  at  the  airport;  and 
— ^Whether  communications  equipment 

is  accessible. 

B.  Persons 

Participation  in  the  GATE  test  is 
voluntary.  Only  U.S.  citizens, 
permanent  resident  aliens  of  the  United 
States,  Canadian  citizens,  or  landed 
immigrants  in  Canada  from 


Commonwealth  countries,  and  who  are 
regular  passengers  or  flight  crews  of  pre- 
registered  flights,  will  be  considered  for 
this  test.  Each  applicant  should  have 
had  (during  the  past  year)  a  "face  to 
face"  inspection  by  either  a  U.S. 
Immigration  or  Customs  officer,  which 
clearly  demonstrates  the  person's  right 
to  legally  enter  the  United  States,  and 
must  agree  to  carry  all  necessary 
personal  identification  and  immigration 
documents.  Persons  who  have  not  had 
a  "face  to  face"  inspection  during  the 
past  year  may,  nonetheless,  meet  this 
requirement  by  reporting  to  the  nearest 
Customs  office  with  proof  of 
citizenship. 

Persons  with  evidence  of  a  pending  or 
past  investigation  which  establishes 
illegal  or  dishonest  conduct,  persons 
involved  in  a  violation  of  Customs  laws 
(civil,  narcotic  violations,  smuggling), 
and  persons  found  to  be  inadmissible 
uinder  the  Immigration  laws  of  the 
United  States  are  not  eligible  for  this 
test. 

Participation  in  this  test  will  not, 
constitute  confidential  information,  and 
lists  of  participants  will  be  made 
available  to  the  public  upon  written 
request. 

in.  Test  Application  Procedure 

General  aviation  aircraft  owners, 
•  operators,  and  pilots  who  wish  to  have 
their  passenger-carrying  flights 
considered  for  participation  in  the 
GATE  test  should  contact  the  Customs 
office  nearest  the  airport  where  they 
normally  land  for  Customs  inspection 
after  the  effective  date  for  this  notice 
specified  above,  to  request  an 
application  for  General  Aviation 
Telephonic  Entry  Program  form 
(Customs  Form  442).  Applications  must 
be  filed  with  Customs  45  days  prior  to 
the  date  of  the  scheduled  flight  in  order 
to  be  considered  for  participation  in  the 
.  GATE  test. 

Selection  Standards 

Flights  will  be  approved/denied  for 
the  GATE  test  based  on  whether  the 
personnel/aircraft  information  provided 
on  the  CF  442  by  an  applicant  meets  all 
the  above  eligibility  criteria.  The  local 
port  office  will  determine  the 
qualifications  of  all  passengers/pilots/ 
aircraft,  and  a  letter  approving  or 
denying  the  test  application  will  be  sent 
to  the  appliciant.  Aircraft  owners/ 
operators  must  agree  not  to  allow  their 
general  aviation  aircraft  to  carry 
passengers  who  are  not  listed  and 
approved  on  the  application.  (To  allow 
for  the  proper  accoimting  of  last-minute 
personnel  changes  to  an  application 
already  on  file  with  Customs,  an 
Application  Addendum  form  must  be 


completed  and  sent  to  the  port  where 
the  original  application  was  submitted). 
Further,  aircraft  owners/operators  must 
agree  not  to  allow  persons  to  carry 
dutiable/commercial  merchandise, 
restricted  or  prohibited  food  products  or 
other  articles,  or  monetary  instruments 
of  $10,000  or  more  on  test  flights. 

If  an  application  is  denied  for  any 
reason  other  than  by  reason  of  a  request 
by  the  applicant  to  land  at  a  particular 
airport  (for  example,  a  denial  based  on 
information  concerning  passengers, 
pilots,  or  the  aircraft),  the  applicant  may 
appeal  the  decision  to  the  port  director 
within  10  working  days  from  receipt  of 
the  denial  letter.  If  the  appeal  to  the  port 
director  results  in  another  denial,  then 
the  applicant  may  appeal  directly  to  the 
Passenger  Process  Owner  at  Customs' 
Headquarters  within  10  working  days 
from  receipt  of  the  second  denial  letter. 

TV.  Test  Evaluation  Criteria 

Customs  will  review  all  public 
comments  received  concerning  any 
aspect  of  the  test  program  or  procedures, 
finalize  procedures  in  light  of  those 
comments,  form  problem-solving  teams, 
and  establish  baseline  measiu^s  and 
evaluation  methods  and  criteria. 
Approximately  120  days  after 
conclusion  of  the  test,  evaluations  of  the 
test  will  be  conducted  and  final  results 
will  be  made  available  to  the  public 
upon  request. 

Dated:  August  29, 1996. 
Samuel  H.  Banks, 

Assistant  Commissioner,  Office  of  Field 
Operations. 
IFR  Doc.  96-22576  Filed  9  4  06;  8:45  am] 

MUJNOCOOf  4iaO-02-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Advisory  Committee  on  Pro8tt>etics 
and  Special-Disabilities  Programs; 
Notice  of  Charter  Renewal 

This  gives  notice  under  the  Federal 
Advisory  Committee  Act  (Public  Law 
92-463)  of  October  6, 1972.  that  the 
Department  of  Veterans  Affairs' 
Advisory  Committee  on  Prosthetics  and 
Special-DisabiUties  Programs  has  been 
renewed  for  a  2-year  period  begirming 
August  16, 1996,  through  August  16, 
1998. 

Dated:  August  22, 1996. 

By  direction  of  the  Secretary. 
Eugene  A.  Brickhouae, 
Cktmmittee  Management  Officer. 
(PR  Doc  96-22589  Filed  9-4-96;  8:45  am) 
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Persian  Gulf  Expert  Scientific 
Committee^  Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
(VA),  in  ac(tordance  with  P.L  92-463, 
gives  notice  that  a  meeting  of  the  VA 
Persian  Gulf  Expert  Scientific 
Committee  will  be  held  on: 
Monday.  November  18. 1996.  at  8:30 

a.m.-5:0d  p.m. 
Tuesday.  Nbvember  19, 1996,  at  8:30 

a.m.-3:3p  p.m. 
The  locatioh  of  the  meeting  will  be  801 
I  Street.  N.W..  Washington.  D.C,  Room 
1105. 

The  Committee's  objectives  are  to 
advise  the  Under  Secretary  for  Health 
about  medical  findings  affecting  Persian 
Gulf  era  veterans. 

At  this  meeting  the  Conunittee  will 
review  all  aspects  of  patient  care  and 
medical  diagnoses  and  will  provide 
professionalconsultation  as  needed. 
The  Committee  may  advise  on  other 
areas  involving  research  and 


)96 


development,  veterans  benefits  and/dr > 
training  aspects  for  patients  and  staff. 

All  portions  of  the  meeting  will  be 
open  to  the  public  except  from  4:00  p.m. 
until  5:00  p.m.  on  November  18  and 
from  2:30  p.m.  to  3:30  p.m.  on 
November  19, 1996.  During  these 
executive  sessions,  discussions  and 
recommendations  will  deal  with 
medical  records  of  specific  patients  and 
individually  identifiable  patient 
medical  histories.  The  disclosure  of  this 
information  would  constitute  a  clearly 
imwarranted  invasion  of  personal 
privacy.  Closure  of  this  portion  of  the 
meeting  is  in  accordance  with 
subsection  10(d)  of  Pub.  L.  92-463,  as 
amended  by  Pub.  L.  94-409.  and  as 
cited  in  5  U.S.C.  552b(c)(6). 

The  agenda  for  November  18  will 
begin  with  an  update  on  recent  events, 
followed  by  responses  from  Committee 
members.  The  first  day's  agenda  will 
also  cover  reports  on  activities  of  the 


Persian  Gulf  Spouses  and  Children 
Exam.  Persian  Gulf  Programs/Surveys, 
and  Veterans  Benefits  Applications  from 
Persian  Gulf  Veterans,  as  well  as  a 
follow-up  on  VA  Referral  Centers. 

On  November  19  the  Committee  will 
hear  reports  on  the  Syntax  of  Immime- 
Neuroendocrine  Conmiunications/PTSD 
as  well  as  an  updates  on  Research 
Centers  findings  and  DoD  Investigative 
Team  Operations. 

Additional  information  concerning 
these  meetings  may  be  obtained  from 
the  Executive  Secretary,  Office  of  Public 
Health  &  Environmental  Hazards.  810 
Vermont  Avenue,  N.W.,  Washington. 
D.C.  20420. 

Dated:  August  22. 1996. 

By  Direction  of  the  Secretary. 
Engene  A.  Brickhouse, 
Committee  Management  Officer. 
(FR  Doc.  96-22590  Filed  9-4-96;  8:45  am| 
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ENVmONNCNTAL  PfKrrECnON 
AGENCY    I 

40CFRPart63 

[AD-fRL-6543-1] 

RIN2060-A^ 

National  Emission  Standards  for 
Hazardous  Air  Pollutant  Emissions: 
Group  I  Polymers  and  Resins 

AGENCY:  Enfiroiunental  Protection 
Agency  (EPA). 
ACTION:  Fin41  rule. 

SUMMARY:  This  action  promulgates 
national  emission  standards  for 
hazardous  a|r  pollutants  (NESHAP) 
from  existing  and  new  plant  sites  that 
emit  or^-anic  hazardous  air  pollutants 
fHAP)  identified  on  the  EPA's  list  of  189 
HAP.  The  organic  HAP  are  emitted 
during  the  manufactiue  of  one  or  more 
elastomers. 

In  the  production  of  elastomers,  a 
variety  of  organic  HAP  are  used  as 
monomers  or  process  solvents. 
Available  emissions  data  gathered  in 
conjunction  with  the  development  of 
the  elastomer  standards  show  that  the 
following  organic  HAP  are  those  which 
have  the  potential  for  reduction  by 
implementation  of  the  standard: 
Styrene,  n-hexane.  1 ,3-butadiene, 
acrylonitrile,  methyl  chloride,  hydrogen 
chloride,  caibon  tetrachloride, 
chloroprene,  and  toluene.  Some  of  these 
pollutants  are  considered  to  be 
mutagens  and  carcinogens,  and  all  can 
cause  reversible  or  irreversible  toxic 
effects  following  exposiu«.  The 
potential  toxic  effects  include  eye,  nose, 
throat,  and  skin  irritation;  liver  and 
kidney  toxicity,  and  neurotoxicity. 
These  effect^  can  range  from  mild  to 
severe.  The  rule  is  estimated  to  reduce 
organic  HAP  emissions  from  existing 
affected  sources  by  over  6,300 
megagrams  per  year  (Mg/yr).  The 
majority  of  die  organic  HAP  regulated 
by  these  standards  are  also  volatile 
organic  compounds  (VOC).  In  reducing 
emissions  of  ^rganic  HAP,  VOC  are  also 
reduced. 

The  rule  ii^iplements  section  112(d)  of 
the  Act,  whi(}h  requires  the 
Administrator  to  regulate  emissions  of 
HAP  listed  in  section  112(b)  of  the  Act. 
The  intended  effect  of  this  rule  is  to 
protect  the  public  by  requiring  the 
maximiun  degree  of  reduction  in 
emissions  of  organic  HAP  fipom  new  and 
existing  major  sources  that  the 
Administrator  determines  is  achievable, 
taking  into  consideration  the  cost  of 
achieving  such  emission  reduction,  and 
any  nonair  quality,  health  and 


environmental  impacts,  and  energy 
requirements. 

ff  FECnvE  DATE:  September  5, 1996.  See 
the  Supplementary  Information  section 
concerning  judicial  review. 
ADDRESSES:  Docket.  Docket  No.  A-92- 
44,  containing  information  considered 
by  the  EPA  in  development  of  the 
promulgated  standards,  is  available  for 
pubhc  inspection  and  copying  between 
8  a.m.  and  4  p.m.,  Monday  through 
Friday,  at  the  following  address  in  room 
M-1500,  Waterside  Mall  (pound  floor): 
U.  S.  Environmental  Protection  Agency, 
Air  and  Radiation  Docket  and 
Information  Center  (MC-6102).  401  M 
Street  SW.,  Washington 'DC  20460; 
telephone:  (202)  260-7548.  A  reasonable 
fee  may  be  charged  for  copying  docket 
materials. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  concerning  applicability  and 
other  rule  determinations,  inquiries 
should  be  directed  to  the  appropriate 
regional  office  contact  listed  below: 
Greg  Roscoe.  Air  Programs  Oimpliance, 
Branch  Chief,  U.S.  EPA  Region  I,  SEA, 
JFK  Federal  Building,  Boston,  MA 
02203.  (617)  565-3221. 
Kenneth  Eng,  Air  Qnnpliance  Branch 
Chief,  U.S.  EPA  Region  n,  290 
Broadway,  New  York,  NY  10007- 
1866,  (212)  637-4000. 
Bernard  Turlinski.  Air  Enforcement 
Branch  Chief,  U.S.  EPA  Region  m 
(3AT10),  841  Chestiiut  Building, 
Philadelphia,  PA  19107,  (215)  597- 
3989. 
Jewell  A.  Harper.  Air  Enforcemmt 
Branch.  U.S.  EPA  Region  IV,  3345 
Courtland  Street,  NE.,  Atlanta,  GA 
30365,  (404)  347-2904. 
George  T.  Czemiak,  Jr.,  Air  Enforcement 
Branch  Chief,  U.S.  EPA  Region  V 
(5AE-26),  77  West  Jackson  Street, 
Chicago,  IL  60604,  (312)  353-2088. 
John  R.  Hepola,  Air  Enforcement  Branch 
Chief,  U.S.  EPA  Region  VI.  1445  Ross 
Avenue.  Suite  1200,  Dallas.  TX 
75202-2733,  (214)  665-7220. 
Donald  Toensing,  Chief,  Air  Permitting 
and  Comphance  Branch.  U.S.  EPA 
Region  Vn,  726  Minnesota  Avenue, 
Kansas  Qty,  KS  66101,  (913)  551- 
7446. 
Douglas  M.  Skie,  Air  and  Technical 
Operations,  Branch  Chief.  U.S.  EPA 
Region  Vm.  999  18th  Street.  Suite 
500,  Denver,  CO  80202-2466,  (303) 
312-6432. 
Colleen  W.  McKaughan.  Air  Compliance 
Branch  Chief,  U.S.  EPA  Region  IX.  75 
Hawthorne  Street,  San  Francisco.  CA 
94105,  (415)  744-1198. 
Christopher  Hall,  Air  Toxics  Program 
Manager.  U.S.  EPA  Region  X,  1200 
Sixth  Avenue,  OAQ-107,  Seattie,  WA 
98101-9797,  (206)  553-1949. 


For  information  concerning  the 
technical  analysis  for  this  rule,  contact 
Mr.  Robert  Rosensteel  at  (919)  541- 
5608,  Organic  Chemicals  Group, 
Emission  Standards  Division  (MD-13), 
U.S.  Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711. 

SUPPLEMENTARY  INFORMATION:  Regulated 
entities.  Entities  potentially  regulated  by 
this  action  are  elastomer  product 
process  units  (EPPUs)  manufactiuing 
the  same  primary  product  and  locat^  at 
a  plant  site  that  is  a  major  source  of 
HAP.  Regulated  categories  and  entities 
include: 


Category 


Industry  ... 


Examples  of  regulated  entities 


Producers     of     butyl     rubber, 
halobutyl  rubber, 

epichlorohydrin  elastomers, 
ethylene  propylene  rubber, 
Hypalon™,  neoprene.  nitrite 
bUadiene  nibber,  nitrile  buta- 
diene latex,  polysulfkJe  rubber, 
polybutadtene  rubber/styrene 
butadtene  mbber  by  solution, 
styrene  butadiene  latex,  and 
styrene  butadtene  mbber  by 
emutsiod 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  action.  Other  types  of  entities  not 
listed  in  the  table  could  also  be 
regulated.  To  determine  whether  your 
fadhty  is  regulated  by  this  action,  you 
should  carefully  examine  the 
applicability  criteria  in  §63.480  of  the 
rule.  If  you  have  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

Response  to  Comment  Document.  The 
response  to  comment  document  for  the 
promulgated  standards  contains:  (1)  A 
summary  of  the  public  comments  made 
on  the  proposed  standards  and  the 
Administrator's  response  to  the 
comments;  and  (2)  A  summary  of  the 
changes  made  to  the  standards  since 
proposal.  The  document  may  be 
obtained  from  the  U.S.  EPA  Library 
(MD-35).  Research  Triangle  Park.  North 
Carolina  27711,  telephone  (919)  541- 
2777;  or  from  the  National  Technical 
Information  Services.  5285  Port  Royal 
Road.  Springfield.  Virginia  22151. 
tdephone  (703)  487-4650.  Please  refer 
to  "Hazardous  Air  Pollutant  Emissions 
from  Process  Units  in  the  Elastomers 
Manufacturing  Industry — Basis  and 
Purpose  Document  for  Final  Standards, 
Summary  of  Public  Comments  and 
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Responses"  CEPA-453/R-96-006b;  May 
1996).  This  document  is  also  located  in 
the  docket  (Docket  Item  No.  V-C-1)  and 
is  available  for  downloading  from  the 
Technology  Transfer  Network.  The 
Technology  Transfer  Network  is  one  of 
the  EPA's  electronic  bulletin  boards. 
The  Technology  Transfer  Network 
provides  information  and  technology 
exchange  in  various  areas  of  air 
pollution  control.  The  service  is  free 
except  for  the  cost  of  a  phone  call.  Dial 
(919)  541-5742  for  up  to  a  14,400  bps 
modem.  If  more  information  on  the 
Technology  Transfer  Network  is  needed, 
call  the  HELP  line  at  (919)  541-5384. 

Previous  Backg^und  Documents.  The 
following  is  a  listing  of  background 
documents  pertaining  to  this 
rulemaking.  The  complete  title,  EPA 
publication  number,  publication  date, 
and  docket  nimiber  are  included.  Where 
appropriate,  the  abbreviated  descriptive 
title  is  used  to  refer  to  the  document 
throughout  this  notice. 

(1)  Hazardous  Air  Pollutant  Emissions 
firom  Process  Units  in  the  Elastomer 
Manufacturing  Industry — 
Supplementary  Information  Document 
for  Proposed  Standards.  EPA-453/R- 
95-005a,  May  1995;  Docket  number  A- 
92-44,  item  number  III-B-2. 

(2)  Hazardous  Air  Pollutant  Emissions 
from  Process  Units  in  the  Elastomer 
Manufacturing  Industry — Basis  and 
Purpose  Document  for  Proposed 
Standards.  EPA-453/R-95-006a,  May 
1995;  Docket  nvunber  A-92-44,  item 
niunber  III-B-1. 

Judicial  Review.  Under  section 
307(b)(1)  of  the  Act,  judicial  review  of 
the  final  rule  is  available  only  by  filing 
a  petition  for  review  in  the  U.S.  Court 
of  Appeals  for  the  District  of  Columbia 
Circuit  within  60  days  of  today's 
publication  of  this  final  rule.  Under 
section  307(b)(2)  of  the  Act,  the 
requirements  that  are  the  subject  of 
today's  notice  may  not  be  challenged 
later  in  civil  or  criminal  proceedings 
brought  by  the  EPA  to  enforce  these 
requirements. 

The  information  presented  in  this 
preamble  is  organized  as  follows: 

I.  Summary  of  Considerations  Made  in 
Developing  This  Standard 

A.  Background  and  Purpose  of  the 

Regulation 

B.  Source  of  Authority 

C  Technical  Basis  of  Regulation 

D.  Stakeholder  and  Public  Participation 

n.  Summary  of  Promulgated  Standards 

A.  Storage  Vessel  Provisions 

B.  Front-End  Process  Vent  Provisions 
C  Back-end  Process  Provisions 

D.  Wastewater  Provisions 

E.  Equipment  Leak  Provisions 

F.  Emissions  Averaging  Provisions 


G.  Compliance  and  Perfonnanoe  Test 

Provisions  and  Monitoring  Requirements 
H.  Recordkeeping  and  Reporting  Ptovisions 

III.  Summary  of  Impacts 

A.  Facilities  Affected  by  these  NESHAP 

B.  Primary  Air  Impacts 

C  Other  Environmental  Impacts 

D.  Energy  Impacts 

E.  Cost  Impacts 

F.  Economic  Impacts 

IV.  Significant  Comments  and  Changes  to  the 
Propped  Standards 

A.  Applicability  Provisions  and  Definitions 

B.  Storage  Vessel  Provisions 

C  Continuous  Front-end  Process  Vent 

Provisions 
D.  Batch  Front-«nd  Process  Vent  Provisions 
B.  Back-end  Process  Operation  Provisions 

F.  Wastewater  Operations  Provisions 

G.  Equipment  Leak  Provisions 

H.  Emissions  Averaging  Provisions 

I.  Monitoring 

J.  Recordkeeping  and  Reporting 

V.  Administrative  Requirements 

A.  Docket 

B.  Executive  Order  12866 

C  Paperwork  Reduction  Act 

D.  Regulatory  Flexibility  Act 

E.  Small  Business  Regulatory  Enforcement 

Fairness  Act  of  1996  (SBREFA) 

F.  Unfunded  Mandates 

I.  Summary  of  Considerations  Made  in 
Developing  This  Standard 

A.  Background  and  Purpose  of 
Regulation 

The  Clean  Air  Act  was  created  in  part 
"to  protect  and  enhance  the  quality  of 
the  Nation's  air  resotux»s  so  as  to 
promote  the  public  health  and  welfare 
and  the  productive  capacity  of  its 
population"  (CAA,  section  101(b)(1)). 
Section  112(b)  lists  189  HAP  believed  to 
cause  adverse  health  or  environmental 
effects.  Section  112(d)  requires  that 
emission  standards  be  promulgated  for 
all  categories  and  subcategories  of  major 
sources  of  these  HAP  and  for  many 
smaller  "area"  soiutes  listed  for 
regulation,  pursuant  to  section  112(c). 
Major  sources  are  defined  as  those  that 
emit  or  have  the  potential  to  emit  at 
least  10  tons  per  year  of  any  single  HAP 
or  25  tons  per  year  of  any  combination 
of  HAP. 

On  July  16, 1992  (57  FR  31576),  the 
EPA  pubhshed  a  Ust  of  categories  of 
sources  slated  for  regulation.  This  list 
included  ail  nine  of  the  source 
categories  regulated  by  the  standards 
being  promulgated  today.  The  statute 
requires  emissions  standards  for  the 
listed  source  categories  to  be 
promulgated  between  November  1992 
and  November  2000.  On  December  3, 
1993,  the  EPA  published  a  schedule  for 
promulgating  these  standards  (58  FR 
83841).  Standards  for  the  nine  source 
categories  covered  by  today's  rule  were 


proposed  on  June  12, 1995  (60  FR 
30801). 

For  the  purpose  of  this  rule,  the  EPA 
has  separated  the  9  Group  1  polymers 
into  12  elastomer  products  (i.e., 
subcategories).  These  products  are  butyl 
rubber  (BR),  halobutyl  rubber  (HER), 
epichlorohydrin  elastomers  (EPI), 
ethylene  propylene  rubber  (EPR), 
Hypalon™  (HYP),  neoprene  (NEO), 
nitrile  butadiene  rubber  (NBR),  nitrile 
butadiene  latex  (N6L),  poly  sulfide 
rubber  (PSR),  polybutadiene  rubber/ 
styrene  butadiene  rubber  by  solution 
(PBR/SBRS),  styrene  butadiene  latex 
(SBL),  and  styrene  butadiene  rubber  by 
emulsion  (SBRE). 

In  the  1990  Amendments  to  the  Gean 
Air  Act,  Congress  specified  that  each 
standard  for  major  sources  must  require 
the  maximum  reduction  in  emissions  of 
HAP  that  the  EPA  determines  is 
achievable,  considering  cost,  non-air 
quality  health  and  environmental 
impacts,  and  energy  requirements.  In 
essence,  these  Maximum  Achievable 
Control  Technology  (MACT)  standards 
would  ensure  that  all  major  sources  of 
air  toxics  achieve  the  level  of  control 
already  being  achieved  by  the  better 
controlled  and  lower  emitting  sources  in 
each  category.  This  approach  provides 
assiuance  to  citizens  that  each  major 
soince  of  toxic  air  pollution  will  be 
required  to  employ  good  control 
measures  to  limit  its  emissions. 

Available  emission  data,  collected 
during  the  development  of  this  rule, 
shows  that  pollutants  that  are  listed  in 
section  112(b)(1)  and  are  emitted  by 
Group  I  Polymer  and  Resins  sources 
include  n-hexane,  styrene,  1,3- 
butadiene,  acrylonitrile,  methyl 
chloride,  carbon  tetrachloride, 
chloroprene,  and  toluene.  Some  of  these 
pollutants  are  considered  to  be  probable 
hiunan  carcinogens  when  inhaled,  and 
all  can  cause  reversible  and  irreversible 
toxic  effects  following  exposure.  These 
effects  include  respiratory  and  skin 
irritation,  effects  upon  the  eye,  various 
systemic  effects  including  effects  upon 
the  liver,  kidney,  heart  and  circulatory 
systems,  neurotoxic  effects,  and  in 
extreme  cases,  death. 

The  EPA  does  recognize  that  the 
degree  of  adverse  effects  to  health  can 
range  from  mild  to  severe.  The  extent 
and  degree  to  which  the  health  effects 
may  be  experienced  is  dependent  upon 
(1)  the  ambient  concentrations  observed 
in  the  area  (e.g.,  as  influenced  by 
emission  rates,  meteorological 
conditions,  and  terrain),  (2)  the 
frequency  of  and  duration  of  exposiues, 
(3)  characteristics  of  the  exposed 
individuals  (e.g.,  genetics,  age,  pre- 
existing health  conditions,  and  lifestyle) 
which  vary  significantly  with  the 
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population,  and  (4)  pollutant  specific 
characteristics  (e.g.,  toxicity,  half-Ufe  in 
the  environment,  bioaccumulation,  and 
persistence). 

Due  to  the  volatility  and  relatively 
low  potential  for  bioaccumulation  of 
these  pollutants,  air  emissions  are  not 
expected  td  deposit  on  land  or  water 
and  cause  ^bsequent  adverse  health  or 
ecosystem  effects. 

The  alteipatives  considered  in  the 
development  of  this  regulation, 
including  those  alternatives  selected  as 
standards  for  new  and  existing 
elastomer  aources,  are  based  on  process 
and  emissions  data  received  from  every 
existing  elastomer  facility  known  to  be 
in  operation  at  the  time  of  the  initial 
data  collection.  During  the  development 
of  today's  rule,  the  EPA  met  with 
industry  setferal  times  to  discuss  this 
data.  In  addition,  facilities  and  State 
regulatory  authorities  had  the 
opportimitt  to  comment  on  draft 
versions  of  the  proposed  regulation  and 
to  provide  fdditional  information.  The 
EPA  published  the  proposed  rule  for 
comment  on  June  12. 1995  (60  FR 
30801).  Th^  public  comments  that  were 
received  on  the  proposed  rule  are 
summarized  in  the  Basis  and  Purpose 
Docimient  |br  Final  Standards, 
Summary  olf  Public  Comments  and 
Responses  (Docket  Item  No.  V-C-1). 
These  comments  were  considered,  and 
in  some  ca^.  today's  standards  reflect 
these  comnients.  Of  major  concern  to 
commenters  were  the  reporting  and 
recordkeeping  burden  and  the 
requirements  for  back-end  process 
operations  ind  wastewater  control. 

The  final  {standards  give  existing 
sources  3  years  from  the  date  of 
promulgation  to  comply.  Subject  to 
certain  Um|ted  exceptions,  this  is  the 
maximum  Amount  of  time  allowed 
under  the  Clean  Air  Act.  New  sources 
are  required  to  comply  with  the 
standard  upon  startup.  The  EPA 
believes  th^se  standards  to  be 
achievable  for  affected  sources  within 
the  timeframes  provided.  The  numt)er  of 
existing  solves  affected  by  this  rule  is 
less  than  50;  therefore,  the  EPA  does  not 
believe  that  required  retrofits  or  other 
actions  cannot  be  achieved  in  the  time 
frame  allotted. 

Included  jin  the  final  rule  are  methods 
for  determiiung  initial  compUance  as 


well  as  monitoring,  recordkeeping,  and 
reporting  requirements.  All  of  these 
components  are  necessary  to  ensure  that 
sources  will  comply  with  the  standards 
both  initially  and  over  time.  However, 
the  EPA  has  made  every  effort  to 
simplify  the  requirements  in  the  rule. 
The  Agency  has  also  attempted  to 
maintain  consistency  with  existing 
regulations  by  either  incorporating  text 
from  existing  regulations  or  referencing 
the  applicable  sections,  depending  on 
which  method  would  be  least  confusing 
for  a  given  situation. 

As  described  in  the  "Basis  and 
Purpose  Document  for  Proposed 
Standards"  (EPA-453/R-95-006a). 
regulatory  alternatives  were  considered 
that  included  a  combination  of 
requirements  equal  to.  and  above,  the 
MACT  floor.  Cost-effectiveness  was  a 
factor  considered  in  evaluating  options 
above  the  floor;  in  cases  where  options 
more  stringent  than  the  floor  were 
selected,  they  were  judged  to  have  a 
reasonable  cost  effectiveness.  For 
epichlorohydrin  rubber  (EPR), 
polybutadiene  rubber  (PBR)/styrene 
butadiene  rubber  (SBR)  (by  solution), 
and  SBR-{by  emulsion)  the  estimated 
cost  effectiveness  was  found  to  be 
relatively  high  at  the  MACT  floor  level 
due  to  the  requirements  for  process 
back-end  operations.  However,  the  back- 
end  provisions  of  the  regulation  contain 
several  options  for  compliance  that  will 
allow  fadhties  to  select  the  most  cost- 
effective  option  based  on  facility- 
specific  considerations. 

Representatives  from  other  interested 
EPA  offices  and  programs  are  included 
in  the  regulatory  development  process 
as  members  of  tiie  Work  Group.  The 
Work  Group  is  involved  in  the 
regulatory  development  process,  and 
must  review  and  concur  with  the 
regulation  before  proposal  and 
promulgation.  Therefore,  the  EPA 
believes  that  the  implications  to  other 
EPA  offices  and  programs  have  been 
adequately  considered  diuing  the 
development  of  these  standards. 

B.  Source  of  Authority 

National  emission  standards  for  new 
and  existing  sources  of  HAP  established 
under  section  112(d)  reflect  MACT  or 

*  *  *  the  maximum  degree  of  reduction  in 
emissions  of  the  HAP  *  •  *  that  the 


Administrator,  taking  into  consideration  the 
cost  of  achieving  such  emission  reduction, 
and  any  nonair  quality  health  and 
environmental  impacts  and  enei^y 
requirements,  determines  is  achievable  for 
new  or  existing  sources  in  the  category  or 
subcategory  to  which  such  emission  standard 
applies*  *  M42  U.S.C.  7412(d)(2)). 

For  new  sources,  section  112(d)(3) 
provides  that  the  standards  for  a  source 
category  or  subcategory  "shall  not  be 
less  stringent  than  the  emission  control 
that  is  achieved  in  practice  by  the  best 
controlled  similar  source,  as  determined 
by  the  Administrator."  Section  112(d)(3) 
provides  further  that  for  existing  sources 
the  standards  shall  be  no  less  stringent 
than  the  average  emission  limitation 
achieved  by  the  best  performing  12 
percent  of  the  existing  sources  for 
source  categories  and  subcategories  with 
30  or  more  sources  or  the  average 
emission  limitation  achieved  by  the  best 
performing  5  soim:es  for  source 
categories  or  subcategories  with  fewer 
than  30  sources.  These  two  minimum 
levels  of  control  define  the  MACT  floor 
for  new  and  existing  sources. 

The  regulatory  alternatives  considered 
in  the  development  of  this  regulation, 
including  those  regulatory  alternatives 
selected  as  standards  for  new  and 
existing  affected  sources,  are  based  on 
process  and  emissions  data  received 
from  the  existing  plant  sites  known  by 
the  EPA  to  be  in  operation. 

As  stated  above,  the  MACT  floor 
represents  the  least  stringent  standard 
permitted  by  law  for  new  and  existing 
sources.  The  EPA  may  establish 
standards  more  stringent  than  the 
MACT  floor  when  it  determines  that 
such  standards  are  achievable,  "taking 
into  consideration  the  cost  of  achieving 
such  emission  reduction,  and  any 
nonair  quality  health  and  environmental 
impacts,  and  energy  requirements"  (42 
U.S.C.  7412(d)(2)).  In  a  few  instances, 
the  standards  in  today's  rule  are  more 
stringent  than  the  MACT  floor.  In  each 
case,  the  EPA  determined,  based  on 
available  data,  that  such  standards  were 
achievable  within  the  meaning  of 
section  112(d).  Table  1  shows  the 
subcategory-specific  instances  where  an 
option  was  selected  that  was  more 
stringent  than  the  MACT  floor,  along 
with  the  corresponding  incremental 
cost-effectiveness  horn  the  MACT  floor. 


Table  l  .-f^NCREMENTAL  Cost  Effectiveness  Values  of  Regulatory  Options  More  Stringent  Than  the  MACT 

Floor* 


Butyl 


Sutxategory 


Incremental  cost  effectiveness  »  ($/Mg) 


Storage 


floor 


Frorrt-end  proc- 
ess vents 

$3.100 


Back-end  proc- 
ess 


Wastewater 


$1,600 


Equipment  leaks 


$1,700 
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Table  1. —Incremental  Cost  Effectiveness  Values  of  Regulatory  Options  More  Stringent  Than  the  MACT 

Floor  •—Continued 


Subcategory 


Epichtorohydrin  ~ - 

Ethylene  propylene - 

Halobutyl „ 

Hypfluon*  »..•«.■•.•• ,„-.•.•..«•••*•...•« 

Nitrite  butadtene  latex - 

Nitrite  butadiene  rubber 

Polytxjtadtene/styrene  butacfiene  rubber  by 
solution. 

PolysuHide — 

Styrene  butadtene  latex ~~ 

Styrene  butadtene  rubber  by  emulsion  


Incremental  cost  effectiver)ess'>  (S/Mg) 


Storage 


ioor  ... 

$300~" 
floor .... 
floor  .... 
floor  „.. 
floor .... 
floor .... 


floor 
floor 
floor 


Front-erxl  proc- 
ess vents 


floor ..... 

$1,400" 
floor .... 
$2,900 
floor 

floor .... 


floor 
floor 
floor 


Back-end  pioo- 


floor , 
floor . 
floor . 
floor . 
floor . 
floor . 
floor . 
floor 

floor 

floor 
floor 


Wastewater 


floor . 
floor 

floor . 

floor 
floor 
floor 
floor 


floor 

floor 


Equipment  teaks 


$2,000 

$2,000 

$1,100 

floor 

C$1300 

C$2,600 

C$1,200 

<  $2,600 

floor 
floor 
floor 


» In  the  table,  "floor"  indicates  that  the  tevel  of  the  promulgated  standard  is  equivalent  to  the  MACT  floor. 

"The  incremental  cost  effectiveness  reflects  the  cost  and  emission  reduction  from  the  MACT  floor  to  the  level  of  the  promulgated  standard. 

c  Equipment  teak  control  programs  at  elastomer  production  facilites  consisted  of  a  comptex  combination  of  controls  tor  tf>e  numerous  compo- 
nents ttwt  can  leak  and  cause  HAP  emissions.  This  comptexity  made  it  impractical  to  define  a  MACT  floor  "program"  for  which  impacts  <»uW  be 
assessed  for  multiple-plant  subcategories.  Therefore,  the  cost  effectiveness  values  shown  in  the  table  represent  the  incremental  cost  effective- 
ness values  from  baselirw. 


C.  Technical  Basis  of  Regulation 

Potential  regulatory  alternatives  were 
developed  based  on  the  Hazardous 
Organic  NESHAP  (HON)  (subparts  F.  G, 
and  H  of  40  CFR  part  63),  and  the  Batch 
Processes  Alternative  Control 
Techniques  (ACT)  document  (EPA  453/ 
R-93-017;  November  1993).  The  HON 
was  selected  as  a  basis  for  regulatory 
alternatives  because:  (1)  The 
characteristics  of  the  emissions  from 
storage  vessels,  continuous  front-end 
process  vents,  equipment  leaks,  and 
wastewater  at  Group  I  elastomer 
facilities  are  similar  or  identical  to  those 
addressed  by  the  HON;  and  (2)  the 
levels  of  control  required  under  the 
HON  were  already  determined  through 
extensive  analyses  to  be  reasonable  from 
a  cost  and  impact  perspective. 

Finally,  the  Batcn  Processes  ACT  was 
selected  to  identify  regulatory 
alternatives  for  batch  process  vents, 
which  are  not  addressed  by  the  HON. 
The  Batch  Processes  ACT  addresses  the 
control  of  VOC  emissions,  and  all  of  the 
organic  HAP  identified  for  the  Group  I 
elastomers  facilities  are  also  VOC. 
Unlike  the  HON,  the  Batch  Processes 
ACT  is  not  a  regulation  and,  therefore, 
does  not  specify  a  level  of  control  that 
must  be  met.  Instead,  the  Batch 
Processes  ACT  provides  information  on 
potential  levels  of  control,  their  costs, 
etc.  Based  on  the  review  of  the  Batch 
Processes  ACT.  the  EPA  selected  a  level 
of  control  equivalent  to  90  percent 
reduction  for  batch  front-end  process 
vents.  This  level  of  control  was  selected 
for  regulatory  analysis  piuposes  because 
it  represents  a  reasonable  level  of 
control  considering  costs  and  other 
impacts. 


D.  Stakeholder  and  Public  Participation 

In  the  development  of  this  standard, 
numerous  representatives  of  the 
elastomers  industry  were  consulted. 
Industry  representatives  have  included 
trade  associations  and  elastomer 
producers  responding  to  section  114 
questionnaires  and  information 
collection  requests  (ICR's).  The  EPA  also 
received  input  from  representatives 
from  State  and  Regional  envirorunental 
agencies.  Representatives  from  other 
interested  EPA  offices  and  programs 
participated  in  the  regulatory 
development  process  as  members  of  the 
Work  Group.  The  Work  Group  is 
involved  in  the  regulatory  development 
process,  and  is  given  opportunities  to 
review  and  comment  on  the  standards 
before  proposal  and  promulgation. 
Therefore,  the  EPA  telieves  that  the 
impact  on  other  EPA  offices  and 
programs  has  been  adequately 
considered  during  the  development  of 
these  standards.  In  addition,  \he  EPA 
has  met  with  members  of  industry 
concerning  these  standards.  Finally, 
industry  representatives,  regulatory 
authorities,  and  environmental  groups 
had  the  opportunity  to  comment  on  the 
proposed  standards  and  to  provide 
additional  infcMination  during  the 
public  comment  period  that  followed 
proposal. 

Tne  standards  were  proposed  in  the 
Federal  Register  on  June  12. 1995  (60 
FR  30801).  The  preamble  to  the 
proposed  standards  described  the 
rationale  for  the  proposed  standards. 
Public  comments  were  solicited  at  the 
time  of  proposal.  To  provide  interested 
persons  the  opportimity  for  oral 
presentation  of  data,  views,  or 


arguments  concerning  the  proposed 
standards,  a  pubUc  hearing  was  offered 
at  proposal.  However,  the  public  did  not 
request  a  hearing  and,  therefore,  one 
was  not  held.  The  public  comment 
period  was  from  Jime  12, 1995  to 
August  11, 1995.  A  total  of  twenty-nine 
comment  letters  were  received. 
Commenters  included  industry 
representatives  and  State  agencies.  The 
comments  were  carefully  considered, 
and  changes  were  made  in  the  proposed 
standards  when  determined  by  the  EPA 
to  be  appropriate.  A  detailed  discussion 
of  these  comments  and  responses  can  be 
foimd  in  the  Basis  and  Purpose 
Document  for  Final  Standards,  which  is 
referenced  in  the  ADDRESSES  section  of 
this  preamble.  The  summary  of 
comments  and  responses  in  the  Basis 
and  Purpose  Document  for  the  Final 
Standards  serves  as  the  basis  for  the 
revisions  that  have  been  made  to  the 
standards  between  proposal  and 
promulgation.  Section  FV  of  this 
preamble  discusses  some  of  the  major 
changes  made  to  the  standards. 

n.  Summary  of  Promulgated  Standards 

Emissions  of  si>ecific  organic  HAP 
from  the  following  types  of  emission 
points  (i.e.,  emission  source  types)  are 
being  covered  by  the  final  standard: 
Storage  vessels,  continuous  front-end 
process  vents,  batch  front-^end  process 
vents,  back-end  processes  operations, 
equipment  leaks,  and  wastewater 
operations.  The  organic  HAP  emitted 
and  required  to  be  controlled  by  these 
standards  vary  by  subcategory.  Each  of 
the  twelve  elastomer  products 
constitutes  a  separate  subcategory,  each 
of  which  belongs  to  one  of  the  nine 
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source  categories  regulated  by  these 
standarda 

The  existing  affected  source  is  defined 
as  each  gxoup  of  one  or  more  EPPUs  that 
manu&cture  the  same  elastomer 
product  as  their  primary  product,  and 
(1)  are  looated  at  a  major  source  plant 
site,  (2)  are  not  exempt,  and  (3)  are  not 
part  of  a  qew  affiacted  source.  This 
means  that  each  plant  site  will  have 
only  one  existing  affected  source  in  any 
given  subcategory. 

If  a  plant  site  with  an  existing  afiiacted 
source  producing  elastomer  A  as  its 
primary  product  constructs  a  new  EPPU 
also  producing  elastomer  A  as  its 
primary  product,  the  new  EPPU  is  a  . 
new  affected  source  if  the  new  EPPU 
has  the  potential  to  emit  more  than  10 
tons  per  year  of  a  single  HAP,  or  25  tons 
per  year  of  all  HAP.  In  this  situation,  the 
plant  site  would  have  an  existing 
affected  source  producing  elastomer  A, 
and  a  new  affected  soiuce  producing 
elastomer  A.  Each  subsequent  new 
EPPU  with  potential  HAP  emissions 
above  the  levels  dted  above  would  be 
a  separate  new  affected  source. 

New  affected  sources  are  also  created 
when  an  QPPU  is  constructed  at  a  major 
source  plant  site  where  the  elastomer 
product  was  not  previously  produced, 
with  no  regard  to  the  potential  HAP 
emissions  from  the  EPPU.  Another 
instance  wdiere  a  new  affected  source  is 
created  is  If  a  new  EPPU  is  constructed 
at  a  new  plant  site  (i.e..  green  field  site) 
that  will  be  a  major  source.  The  final 


maimer  in  which  a  new  affected  source 
is  created  is  when  an  existing  affected 
source  undergoes  reconstruction,  thus 
making  the  previously  existing  source 
subject  to  new  soiuce  standards. 

With  relatively  few  exceptions,  the 
final  standards  for  storage  vessels, 
continuous  front-end  process  vents, 
equipment  leaks,  and  wastewater 
streams  are  the  same  as  those 
promulgated  for  the  corresponding 
types  of  emission  pioints  at  facilities 
subject  to  the  HON.  As  shown  in  Tables 
2  and  3.  some  subcategories  have 
requirements  that  differ  from  the  HON; 
these  cases  are  designated  by  "MACT 
Floor."  These  diffierent  requirements  are 
specified  in  the  final  standards. 

As  in  the  HON,  if  an  emission  point 
w'thin  an  affected  source  meets  me 
applicability  criteria  and  is  required  to 
be  controlled  under  the  standard,  it  is 
referred  to  as  a  Grouj^  1  emission  point. 
If  an  emission  point  within  the  affected 
soiuce  is  not  required  to  apply  controls, 
it  is  referred  to  as  a  Group  2  emission 
point. 

A.  Stomge  Vessel  Provisions 

For  all  subcategories,  the  storage 
vessel  requirements  are  identical  to  the 
HON  storage  vessel  requirements  in 
subpart  G.  A  storage  vessel  means  a  tank 
or  other  vessel  that  is  associated  with  an 
elastomer  product  process  unit  and  that 
stores  a  liquid  containing  one  or  more 
organic  HAP.  The  rule  specifies 
assignment  procedures  for  determining 


whether  a  storage  vessel  is  associated 
with  an  elastomer  product  process  unit. 
The  storage  vessel  provisions  do  not 
apply  to  the  following:  (1)  Vessels 
permanently  attached  to  motor  vehicles, 

(2)  pressure  vessels  designed  to  operate 
in  excess  of  204.9  kpa  (29.7  psia)  and 
without  emissions  to  the  atmosphere, 

(3)  vessels  with  capacities  smaller  than 
38  m3  (10,000  gal).  (4)  vessels  and 
equipment  storing  and/ or  handling 
material  that  contains  no  detectable 
organic  HAP,  and/or  organic  HAP  as 
impurities  only.  (5)  surge  control  vessels 
and  bottoms  receiver  tanks,  and  (6) 
wastewater  storage  tanks.  An  impurity 
is  produced  coincidentally  with  another 
chemical  substance  and  is  processed, 
used,  or  distributed  with  it. 

In  addition  to  those  vessels  that  do 
not  meet  the  definition  of  storage 
vessels,  the  standards  exempt  certain 
storage  vessels  containing  latex. 
Specifically,  storage  vessels  containing  a 
latex,  located  downstream  of  the 
stripping  operations,  all  storage  vessels 
containing  styrene  butadiene  latex,  and 
storage  vessels  containing  styrene, 
acrylamide.  and  epichlorohydrin.  are 
exempt  from  the  storage  vessel 
requirements  of  the  final  rule. 

The  owner  or  operator  must 
determine  whether  a  storage  vessel  is 
Group  1  or  Group  2;  Group  1  storage 
vessels  require  control.  The  criteria  for 
determining  whether  a  storage  vessel  is 
Group  1  or  Group  2  are  the  same  as  the 
HON  criteria. 


Table  2.— Summary  of  Final  Standards  for  Existing  Affected  Sources 


SubCategoiy 


BR.  HBR 


PBR/SBRS, 


EPI.  HYP,  I^O,  NBL,  NBR, 

PSR.SBLl 
EPR  ....... 


S6RE 


Level  of  finai  standard* 


Storage 


HON 

HON 
HON 

HON 


Front-end  process  vents 


HON/ACT.  exempting  halogenated  vent 
streams  controlled  by  flare  or  boHer  before 
June  12,  1995. 

HON/ACT  

HON/ACT,  exempting  halogenated  vent 
streams  controfled  t>y  flare  or  boiler  before 
June  12, 1995. 

HON/ACT  „ 


Back-end 
process  emis- 
sions 


no  control 


no  control 


MACT  floor 
residual 
HAP  limit 

MACT  floor 
residual 
HAP  limit 


Wastewater 


HON 

HON 
HON 

HON 


Equipment 
leaks 


HON. 

HON. 
HON. 

HON. 


H  o^STcFR  Wfor°l2SSllSte  **^^^  ^  *"*'*"«'  ^^"^  proviskyis  of  subpart  G  of  40  CFR  63  for  storage  and  wastewater,  and  subpart 


of  4l?C?R^S"^^^°J^<^1{^^^?J^?V^K*^^  "^"^  ®*^  *°  ^  «'^"9  ^"^  P'^^ss  ^ent  provisions  In  subpart  G 

«40  OPR  63.  and  the  level  of  tf»  standard  for  batch  front-«nd  process  vents  is  equal  to  the  90  percent  control  level  frorn  the  Batch  Processes 


ACT. 
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Table  3.— Summary  of  Final  Standards  for  New  Affected  Sources 


11 


Level  of  Standard* 

Subcategory 

Storage 

Front-end  process 
vents 

Back-end  process 

emissions 

Wastewater 

BR.  EPI,  HBR.  hyp,  NEO. 

NBL,  NBR.  SBL 
EPR.  PBR/SBRS.  SBRE  

New  source  HON  ... 
New  source  HON  ... 

New  source  HON/ 

ACT. 
New  source  HON/ 

ACT. 

No  control 

New  source  floor 
residual  HAP  limit. 

Existing  source 

HON. 
Existing  source 

HON. 

New  source  HON 
New  source  HON 

■HON-the  level  of  ttie  standard  is  equivalent  to  the  provisions  of  subpart  G  of  40  CFR  63  for  storage  and  wastewater,  and  subpart  H  of  40 
CFR  63  for  equipment  leaks.  .      ^        _    ^ 

HON/ACT-tt)e  level  of  the  standard  for  continuous  front-end  process  vents  is  equal  to  ttie  new  source  process  vent  provlsior«  in  subpart  G  of 
40  CFR  63  and  the  level  of  the  standard  for  batch  front-end  process  vents  is  equal  to  the  90  percent  control  level  from  the  Batch  Processes 
ACT. 


The  storage  provisions  require  that 
one  of  the  foUovnng  control  systems  be 
applied  to  Group  1  storage  vessels:  (1) 
An  internal  floating  roof  with  proper 
seals  and  Rttings;  (2)  an  external  floating 
roof  with  proper  seals  and  fittings;  (3) 
an  external  floating  roof  converted  to  an 
internal  floating  roof  with  proper  seals 
and  fittings;  or  (4)  a  closed  vent  system 
with  a  95-percent  efficient  control 
device.  The  storage  provisions  give 
details  on  the  types  of  seals  and  fittings 
required.  Monitoring  and  compliance 
provisions  include  periodic  visual 
inspections  of  vessels,  roof  seals,  and 
fittings,  as  well  as  internal  inspections. 
If  a  closed  vent  system  and  control 
device  is  used,  the  owner  or  operator 
must  estabhsh  appropriate  monitoring 
procedures.  Reports  and  records  of 
inspections,  repairs,  and  other 
information  necessary  to  determine 
compliance  are  also  required  by  tlie 
storage  provisions.  No  controls  are 
required  for  Group  2  storage  vessels. 

B.  Front-End  Process  Vent  Provisions 

There  are  separate  provisions  in  the 
rule  for  fi-ont-end  process  vents  that 
originate  firom  unit  operations  operated 
in  a  continuous  mode,  and  those  from 
unit  operations  operated  in  a  batch 
mode.  An  affected  source  could  be 
subject  to  both  the  continuous  and  batch 
front-end  process  vent  provisions  if 
front-end  operations  at  an  elastomer 
production  process  unit  consist  of  a 
combination  of  continuous  and  batch 
imit  operations.  The  continuous 
provisions  would  be  applied  to  those 
vents  from  continuous  unit  operations, 
and  the  batch  provisions  to  vents  from 
batch  unit  operations. 

1.  Continuous  Front-End  Process  Vent 
Provisions 

The  provisions  in  the  final  rule  for 
continuous  front-end  process  vents  are 
the  same  as  the  HON  process  vent 
provisions  in  subpart  G.  Continuous 
front-end  process  vents  are  gas  streams 
that  originate  from  continuously 


operated  units  in  the  front-end  of  an 
elastomer  process,  and  include  gas 
streams  discharged  directly  to  the 
atmosphere  and  gas  streams  discharged 
to  the  atmosphere  after  diversion 
through  a  product  recovery  device.  The 
continuous  front-end  process  vent 
provisions  apply  only  to  vents  that  emit 
gas  streams  containing  more  than  0.005 
Weight-percent  HAP. 

A  Group  1  continuous  ftunt-end 
process  vent  is  defined  as  a  continuous 
front-end  process  vent  with  a  flow  rate 
greater  than  or  equal  to  0.005  scmm,  an 
organic  HAP  concentration  greater  than 
or  eqiial  to  50  ppmv,  and  a  total 
resource  effectiveness  (TRE)  index  value 
less  than  or  equal  to  1.0.  The  continuous 
front-end  process  vent  provisions 
require  the  owner  or  operator  of  a  Group 

1  continuous  front-end  process  vent 
stream  to:  (1)  Reduce  the  emissions  of 
organic  HAP  using  a  flare;  (2)  reduce 
emissions  of  organic  HAP  by  98  weight- 
percent  or  to  a  concentration  of  20 
ppmv  or  less;  or  (3)  achieve  and 
maintain  a  TRE  index  above  1. 
Performance  test  provisions  are 
included  for  Group  1  continuous  front- 
end  process  vents  to  verify  that  the 
control  device  achieves  the  required 
performance. 

The  organic  HAP  reduction  is  based 
on  the  level  of  control  achieved  by  the 
reference  control  technology.  Group  2 
continuous  front-end  process  vent 
streams  with  TRE  index  values  between 
1.0  and  4.0  are  required  to  monitor 
those  process  vent  streams  to  ensure 
those  streams  do  not  become  Group  1, 
which  require  control. 

The  owner  or  operator  can  calculate  a 
TRE  index  value  to  determine  whether 
each  process  vent  is  a  Group  1  or  Group 

2  continuous  front-end  process  vent,  or 
the  owner  or  operator  can  elect  to 
comply  directly  with  the  control 
requirements  without  calculating  the 
TRE  index.  The  TRE  index  value  is 
determined  after  the  final  recovery 
device  in  the  process  or  prior  to  venting 
to  the  atmosphere.  The  TRE  calculation 


involves  an  emissions  test  or 
engineering  assessment  and  use  of  the 
TRE  equations  in  §  63.115  of  subpart  G. 

The  rule  encourages  pollution 

prevention  through  product  recovery 
because  an  owner  or  operator  of  a  Group 
1  continuous  front-end  process  vent 
may  add  recovery  devices  or  otherwise 
rediice  emissions  to  the  extent  that  the 
TRE  becomes  greater  than  1.0  and  the 
Group  1  continuous  front-end  process 
vent  becomes  a  Group  2  continuous 
fiY>nt-end  process  vent. 

Group  1  halogenated  streams 
controlled  using  a  combustion  device 
must  vent  the  emissions  from  the 
combustor  to  an  acid  gas  scrubber  or 
other  device  to  limit  emissions  of 
halogens  prior  to  venting  to  the 
atmosphere.  The  control  device  must 
reduce  the  overall  emissions  of 
hydrogen  halides  and  halogens  by  99 
percent  or  reduce  the  outlet  mass 
emission  rate  of  total  hydrogen  halides 
and  halogens  to  less  than  0.45  kg/hr. 

The  rule  exempts  certain  halogenated 
process  vent  streams  from  the 
requirement  to  control  the  halogens  at 
the  exit  from  a  combustion  device. 
Specifically,  halogenated  continuous 
front-end  process  vents  at  existing 
affected  sources  producing  butyl  rubber, 
halobutyl  rubber,  or  ethylene-propylene 
rubber  are  exempt  from  the 
requirements  to  control  hydrogen 
halides  and  halogens  fix)m  the  outlet  of 
combustion  devices.  However,  the  rule 
requires  that  these  vent  streams  be 
controlled  in  accordance  with  the  other 
Group  1  requirements  for  continuous 
front-end  process  vents. 

Monitoring,  reporting,  and 
recordkeeping  provisions  necessary  to 
demonstrate  compliance  are  also 
included  in  the  continuous  front-end 
process  vent  provisions.  Compliance 
with  the  monitoring  provisions  is  based 
on  a  comparison  of  daily  average 
monitored  values  to  enforceable 
parameter  "levels"  established  by  the 
owner  or  operator. 
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2,  Batch  Front— End  Process  Vent 
Provisions 

Process  vents  that  include  gas  streams 
originating  from  batch  unit  operations 
in  the  front-^nd  of  an  elastomer  product 
process  imit  are  subject  to  the  batch 
front-end  process  vent  provisions  of  the 
rule.  Consistent  with  provisions  in  the 
rule  for  other  emission  source  types, 
batch  front-€nd  process  vents  are 
classified  as  Group  1  or  Group  2,  with 
control  being  required  for  Group  1  batch 
front-end  process  vents. 

An  important  aspect  of  the  batch 
&x>nt-end  process  vent  provisions  is  that 
applicability  is  on  an  individual  vent 
basis.  All  batch  emission  episodes  that 
are  emitted  tp  the  atmosphere  through 
the  vent  are  to  be  considered  in  the 
group  determination.  The  rule  does  not 
require  that  emissions  from  similar 
batch  unit  operations  emitted  from 
different  veijts  be  combined  for 
applicability  determinations.  In  other 
words,  if  a  process  included  four  batch 
reactors,  and  each  reactor  had  a 
dedicated  vefit  to  the  atmosphere, 
applicability  would  be  determined  for 
each  reactor. 

The  appliaability  criteria  of  the  batch 
front-end  process  vent  provisions  are 
from  the  Batch  Processes  ACT,  and  are 
based  on  anilual  emissions  of  the  HAP 
emitted  from  the  vent,  and  the  average 
flow  rate  of  the  vent  stream.  The  vent 
stream  characteristics  are  determined  at 
the  exit  from  the  batch  unit  operation 
before  any  emission  control  or  recovery 
device.  The  rule  specifies  that  reflux 
condensers,  condensers  recovering 
monomer  or  Mlvent  from  a  batch 
stripping  operation,  and  condensers 
recovering  monomer  or  solvent  from  a 
batch  distillation  operation  are 
considered  pkit  of  the  unit  operation. 
Therefore,  the  batch  front-end  process 
vent  applicability  criteria  would  be 
applied  after  these  condensers. 

The  first  st^p  in  the  applicability 
determinatioO  is  to  calculate  the  annual 
HAP  emissions.  Annual  HAP  emissions 
may  be  calculated  using  equations 
contained  in  the  regulation  (which  are 
from  the  Batdi  Processes  ACT).  Testing 
or  engineering  assessment  may  also  be 
used  if  the  equations  are  not 
appropriate,  ^tch  &x>nt-end  process 
vents  with  annual  HAP  emissions  less 
than  225  kilograms  per  year  are  exempt 
bom  all  batch  front-end  process  vent 
requirements,  other  than  the 
requirement  tjo  estimate  annual  HAP 
emissions.      I 

There  are  tyto  tiers  of  Group  2  batch 
front-end  pro(»ss  vents.  First,  if  the 
annual  HAP  emissions  of  a  vent  are 
below  specified  cutoff  levels,  the  batch 
front-end  pro<»ss  vent  is  classified  as  a 


Group  2  vent,  and  a  batch  cyc^le 
limitation  must  be  established 
(discussed  below].  The  cutoff  emission 
level  is  11,800  kilograms  HAP  per  year. 

If  annual  HAP  emissions  are  greater 
than  the  cutoff  emission  level  specified 
above,  the  owner  must  determine  the 
annual  average  flow  rate  of  the  batch 
front-end  process  vent,  and  the  "cutoff 
flow  rate"  using  the  equation  in 
§  63.488(f).  The  Group  1/Group  2 
classification  is  then  based  on  a 
comparison  between  the  actual  annual 
average  flow  rate,  and  the  cutoff  flow 
rate.  If  the  actual  flow  rate  is  less  than 
the  calculated  cutoff  flow  rate,  then  the 
batch  process  vent  is  a  Group  1  vent, 
and  control  is  required.  If  the  actual 
flow  rate  is  greater  than  the  calculated 
cutoff  flow  rate,  then  the  batch  process 
vent  is  a  Group  2  batch  fit>nt-end 
process  vent,  and  the  owner  or  operator 
must  establish  a  batch  cycle  limitation. 

Owners  and  operators  of  Group  2 
batch  front-end  process  vents  must 
establish  a  batch  cycle  limitation  that 
ensures  that  HAP  emissions  from  the 
vent  do  not  increase  to  a  level  that 
would  make  the  batch  front-end  process 
vent  Group  1.  The  batch  cycle  limitation 
is  an  enforceable  restriction  on  the 
number  of  batch  cycles  that  can  be 
performed  in  a  year.  An  owner  or 
operator  has  two  choices  regarding  the 
level  of  the  batch  cycle  limitation.  The 
limitation  may  be  set  to  maintain 
emissions  below  the  annual  emission 
cutoff  level  listed  above,  or  the 
limitation  may  be  set  to  ensure  that 
annual  emissions  do  not  increase  to  a 
level  that  makes  the  calculated  cutoff 
flow  rate  increase  beyond  the  actual 
annual  average  flow  rate.  The  advantage 
to  the  first  option  is  that  the  owner  or 
operator  would  not  be  required  to 
determine  the  annual  average  flow  rate 
of  the  vent.  A  batch  cycle  limitation 
does  not  limit  production  to  any 
previous  production  level,  but  is  based 
on  the  nimiber  of  cycles  necessary  to 
exceed  one  of  the  two  batch  fit)nt-end 
process  vent  applicability  criteria 
discussed  above. 

The  batch  front-end  process  vent 
provisions  require  the  owner  or  operator 
of  a  Group  1  batch  front-end  process 
vent  stream  to:  (1)  Reduce  the  emissions 
of  organic  HAP  using  a  flare  or  (2) 
reduce  emissions  of  organic  HAP  by  90 
weight-percent  over  each  batch  cycle 
using  a  control  or  recovery  device.  If  a 
halogenated  batch  vent  stream  (defined 
as  a  vent  that  has  a  mass  emission  rate 
of  halogen  atoms  in  organic  compounds 
of  3,750  kilograms  per  year  or  greater) 
is  sent  to  a  combustion  device,  the 
outlet  stream  must  be  controlled  to 
reduce  emissions  of  hydrogen  halides 
and  halogens  by  99  percent.  Control 


could  be  achieV49d  at  varying  levels  for 
different  emission  episodes  as  long  as 
the  required  level  of  control  for  the 
batch  cycle  was  achieved.  The  owner  or 
operator  could  even  elect  to  control 
some  emission  episodes  and  by-pass 
control  for  others.  Performance  test 

E revisions  are  included  for  Group  1 
atch  frx)nt-end  process  vents  to  verify 
that  the  control  device  achieves  the 
required  performance. 

Monitoring,  reporting,  and 
recordkeeping  provisions  necessary  to 
demonstrate  compliance  are  also 
included  in  the  batch  front-end  process 
vent  provisions.  These  provisions  are 
modeled  after  the  analogous  continuous 
process  vent  provisions  in  the  HON. 
Compliance  with  the  monitoring 

Erovisions  is  based  on  a  comparison  of 
atch  cycle  daily  average  monitored 
values  to  enforceable  parameter 
monitoring  levels  established  by  the 
owner  or  operator. 

llie  provisions  for  batch  &t>nt-end 
process  vents  contain  three  conditions 
that  can  greatly  simplify  compliance. 
First,  an  owner  or  operator  can  control 
a  batch  front-end  process  vent  in 
accordance  with  the  Group  1  batch 
front-end  process  vent  requirements  and 
bypass  the  applicability  determination. 
Second,  if  a  batch  frxint-end  process 
vent  is  combined  with  a  continuous 
vent  stream  before  a  recovery  or  control 
device,  the  owner  or  operator  is  exempt 
from  all  batch  fitjnt-end  process  vent 
requirements.  However,  applicability 
determinations  and  performance  tests 
for  the  continuous  vent  must  be 
conducted  at  conditions  when  the 
addition  of  the  batch  vent  streams 
makes  the  HAP  concentration  in  the 
combined  stream  greatest.  Finally,  if 
batch  front-end  process  vents  combine 
to  create  a  "continuous"  flow  to  a 
control  or  recovery  device,  the  less 
complicated  continuous  process  vent 
monitoring  requirements  are  used. 

C.  Bock-End  Process  Pmvisions 

Back-end  process  operations  include 
all  operations  at  an  EPPU  that  occiu- 
after  the  stripping  operations.  These 
operations  include,  but  are  not  limited   . 
to,  filtering,  drying,  separating,  and 
other  finishing  operations,  as  well  as 
product  storage. 

The  back-end  process  provisions 
contain  residual  HAP  limitations  for 
three  subcategories:  EPR,  PBR/SBRS, 
and  SBRE.  The  limitations  for  EPR  and 
PBR/SBRS  are  in  units  of  kilograms 
HAP  per  megagram  of  crumb  rubber  dry 
weight  (crumb  rubber  dry  weight  means 
the  weight  of  the  polymer,  minus  the 
weight  of  water  and  residual  organics), 
and  the  limitation  for  SBRE  is  in  units 
of  kilogram  HAP  per  megagram  latex. 


Federal  Register  /  Vol.  61,  No.  173  /  Thursday.  September  5,  1996  /  Rules  and  Regulations    46tl3 


The  liinitation  is  a  moodily  average 
weighted  based  on  the  weight  of  rubber 
or  latex  processed  in  the  stripper.  Two 
methods  of  compUance  are  available:  (1) 
Stripping  the  polymer  to  remove  the 
residual  HAP  to  the  levels  in  the 
standards,  on  a  monthly  weighted 
average  basis,  or  (2)  reducing  emissions 
using  add-on  control  to  a  level 
equivalent  to  the  level  that  would  be 
achieved  if  stripping  was  used. 

1.  Compliance  Using  Stripping 
Technology 

If  stripping  is  the  method  of 
compliance  selected,  the  rule  allows 
two  options  for  demonstrating 
compliance:  by  sampling  and  by 
monitoring  stripper  operating 
fwrameters.  If  compliance  is 
demonstrated  by  sampling,  samples  of 
the  stripped  wet  crumb  or  stripped  latex 
must  be  taken  as  soon  as  safe  and 
feasible  after  the  stripping  operation, 
but  no  later  than  the  entry  point  for  the 
first  unit  operation  following  the 
stripper  (e.g.,  the  watering  screen),  and 
analyzed  to  determine  the  residual  HAP 
content.  For  styrene-butadiene  rubber 
produced  by  the  emulsion  process,  the 
sample  of  latex  shall  be  taken  just  prior 
to  entering  the  coagulation  operations. 

A  sample  must  be  taken  once  per  day 
for  continuous  processes,  or  once  per 
batch  for  batch  processes.  The  sample 
must  be  analyzed  to  determine  the 
residual  HAP  content,  and  the 
corresponding  weight  of  rubber  or  latex 
processed  in  the  stripper  must  be 
recorded.  This  information  is  then  used 
to  calculate  a  monthly  weighted 
average.  A  monthly  weighted  average 
that  is  above  the  limitation  is  a  violation 
of  the  standard,  as  is  a  failiue  to  sample 
and  analyze  at  least  75  percent  of  the 
samples  required  during  the  month.  The 
EPA  is  in  the  process  of  approving  test 
methods  that  will  be  used  to  determine 
compUance  with  the  standard.  These 
methods  are  being  promulgated 
separately  by  the  EPA.  Records  of  each 
test  result  would  be  required,  along  with 
the  corresponding  weight  of  the 
polymer  processed  in  the  stripper. 
Records  of  the  monthly  weighted 
averages  must  also  be  maintained. 

An  owner  or  operator  complying 
using  stripping  can  also  demonstrate 
compliance  by  continuously  monitoring 
stripper  operating  parameters.  If  using 
this  approach,  the  owner  or  operator 
must  establish  stripper  operating 
parameters  for  each  grade  of  polymer 
processed  in  the  stripper,  along  with  the 
corresponding  residual  HAP  content  of 
that  grade.  The  parameters  that  must  be 
monitored  include,  at  a  minimum, 
temperatiue,  pressure,  steaming  rates 
(for  steam  strippers),  and  some 


parameter  that  is  indicative  of  residence 
time.  The  HAP  content  of  the  grade 
must  be  determined  initially  using  the 
residual  HAP  test  methods  discussed 
above.  The  owner  or  operator  can  elect 
to  estabUsh  a  single  set  of  stripper 
operating  parameters  for  multiple 
grades. 

The  EPA  believes  that  computer 
predictive  modeling  may  be  an 
attractive  alternative  to  the  periodic 
sampling  and  stripper  parametric 
monitoring  options  in  the  rule,  but  did 
not  specifically  include  provisions  for 
these  options,  because  the  use  of 
computer  predictive  modeling  is  so  site- 
specific  that  it  was  not  possible  to 
include  general  requirements  for  its  use 
in  subpart  U.  However,  the  rule  does 
allow  the  opportunity  for  site-specific 
approval  of  the  use  of  computer 
predictive  modeling,  stack  test 
monitoring,  or  other  alternative  means 
of  comphance  through  the  submittal  of 
an  alternative  compliance  plan. 

The  difference  in  the  demonstration 
of  compUance  by  sampling,  and  the 
demonstration  of  compliance  by 
monitoring  stripping  parameters,  is  that 
the  monitoring  option  is  entirely  based 
on  a  grade  or  batch.  To  further  explain, 
if  a  piarticular  grade  of  polymer  is 
processed  in  the  stripper  continuously 
for  32  hours,  a  sample  of  that  grade  is 
reqviired  to  be  taken  each  operating  day, 
if  me  sampling  compliance 
demonstration  option  is  selected. 
However,  if  the  stripping  parameter 
monitoring  option  is  selected,  the  entire 
length  of  time  the  grade  is  beiiig 
processed  in  the  stripper  is  treated  as  a 
single  unit. 

During  the  operation  of  the  stripper, 
the  parameters  must  be  continuously 
monitored,  with  a  reading  of  each 
parameter  taken  at  least  once  every  15 
minutes.  If,  during  the  processing  of  a 
grade,  all  hourly  average  parameter 
values  are  in  accordance  with  the 
established  levels,  the  owner  or  operator 
can  use  the  HAP  content  determined 
initially  in  the  calculation  of  the 
monthly  weighted  average,  and 
sampling  is  not  required.  However,  if 
one  hourly  average  value  for  any 
parameter  is  not  in  accordance  with  the 
established  operating  parameter,  a 
sample  must  be  taken  and  the  HAP 
content  determined  using  specified  test 
methods. 

Records  of  the  initial  residual  HAP 
content  results,  along  with  the 
corresponding  stripper  parameter 
monitoring  results  for  the  sample,  must 
be  maintained.  The  hourly  average 
monitoring  results  are  required  to  be 
maintained,  along  with  the  results  of 
any  HAP  content  tests  conducted  due  to 
exceedance  of  the  estabUshed  parameter 


monitoring  levels.  Records  must  also  be 
kept  of  the  weight  of  polymer  processed 
in  each  grade,  and  the  monthly 
weighted  average  values. 

Ifcomplying  with  the  residual  HAP 
limitations  using  stripping  tedmology. 
and  demonstrating  compUance  by 
mcHiitoring  stripper  parameters,  there 
are  three  ways  a  facility  can  be  in 
violation  of  the  standard.  First,  a 
monthly  weighted  average  that  is  above 
the  limitation  is  a  violation  of  the 
standard,  as  is  a  bilure  to  sample  and 
analyze  a  sample  for  a  grade  with  an 
hourly  average  parameter  value  not  in 
accordance  with  the  estabUshed 
monitoring  parameter  levels.  The  third 
way  for  a  faciUty  to  be  out  of 
compliance  is  if  the  stripper  monitoring 
data  are  not  sufficient  for  at  least  75 
percent  of  the  grades  produced  during 
the  month.  Stripper  data  are  considered 
insufficient  if  monitoring  parameters  are 
obtained  for  less  than  75  percent  of  the 
15-minute  periods  during  the  processing 
of  a  grade. 

2.  CompUance  Using  Add-On  Control 

If  add-on  control  is  the  method  of 

compliance  selected,  there  are  two 
levels  of  compliance.  Initial  compliance 
is  based  on  a  source  test,  and 
continuous  compUance  is  based  on  the 
daily  average  of  parameter  monitoring 
results  for  the  control  or  recovery 
device. 

The  initial  performance  test  must 
consist  of  three  1-hour  runs  or  three 
complete  batch  cycles,  if  the  duration  of 
the  batch  cycle  is  less  than  1  hour.  The 
test  runs  must  be  conducted  during 
processing  of  "worst-case"  grade,  which 
means  the  grade  with  the  highest 
residual  HAP  content  leaving  the 
stripp>er.  The  "uncontroUed"  residual 
HAP  content  in  the  latex  or  wet  crumb 
rubber  must  be  determined,  using  the 
test  methods,  after  the  stripper.  TTien. 
when  the  crumb  for  which  the 
uncontroUed  residual  HAP  was 
determined  is  being  processed  in  the 
back-end  unit  operation  being 
controlled,  the  inlet  and  outlet 
emissions  for  the  control  or  recovery 
device  must  be  determined  using 
Method  18  or  Method  25A.  The 
uncontrolled  HAP  content  is  then 
adjusted  to  account  for  the  reduction  in 
emissions  by  the  control  or  recovery 
device,  and  compared  to  the  levels  in 
the  standard.  For  initial  compliance,  the 
adjusted  residual  HAP  content  level  for 
each  test  run  must  be  less  than  the  level 
in  today's  standards. 

During  the  initial  test,  the  appropriate 
parameter  must  be  monitored,  and  an 
enforceable  "level"  established  as  a 
maximum  or  minimum  operating 
parameter  based  on  this  monitoring.  As 
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with  continuous  front-end  process 
vents,  the  level  is  established  as  the 
average  of  the  maximuin  (or  minimum) 
point  values  for  the  three  test  runs. 
Continuous  monitoring  must  be 
conducted  on  the  control  or  recovery 
device,  and  compliance  is  based  on  the 
daily  average  of  the  monitoring  results. 
The  monitoring,  recordkeeping,  and 
reporting  provisions  are  the  same  as  the 
process  vent  provisions  in  the  HON, 
which  are  required  for  continuous  front- 
end  process  vents  in  today's  final 
standard. 

3.  Carbon  Disulfide  Limitations  For 
Styrene  Butadiene  Rubber  By  Emulsion 
Producers 

Today's  regulation  would  reduce 
carbon  disulfide  (CS2)  emissions  from 
styrene  butadiene  rubber  producers 
using  an  emulsion  process  by  limiting 
the  concentration  of  CS2  in  the  dryer 
vent  stacks  to  45  ppmv.  Sulfur^ 
containing  shortstopping  agents  used  to 
produce  certain  grades  of  rubber  have 
been  determined  to  be  the  source  of  CS2 
in  the  dryer  stacks.  Owners  or  operators 
would  be  nquired  to  develop  standard 
operating  procedures  for  each  grade  that 
uses  a  sulnir-containing  shortstopping 
agent.  These  standard  operating 
procedures  would  specify  the  type  and 
amount  of  agent  added,  and  the  point  in 
the  process  where  the  agent  is  added. 
One  standard  operating  procedure  can 
be  used  fot  more  than  one  grade  if 
possible. 

The  owner  or  operator  is  required  to 
validate  each  standard  operating 
procedure  tiirough  either  a  performance 
test  or  a  demonstration  using 
engineering  assessment.  The  facility 
would  be  in  compliance  with  this  the 
regulation  if  the  appropriate  standard 
operating  procedure  is  followed 
whenever  a  sulfur-containing 
shortstopping  agent  is  used.  Facilities 
that  route  dryer  vents  to  a  combustion 
device  would  be  exempt  bom  §63.500 
of  the  regulation. 

D.  Wastewater  Provisions 

Except  f<^r  back-end  wastewater 
streams  orijginating  frxHn  eqiiipment  that 
only  produces  latex  products  and  back- 
end  wastewater  streams  at  affected 
sources  that  are  subject  to  the  residual 
organic  HAP  limitation,  the  standards 
require  owners  and  operators  to  comply 
with  the  wastewater  provisions  in  the 
HON.  Owners  and  operators  of  new  and 
existing  so|ut»s  are  required  to  make  a 
group  determination  for  each 
wastewater  stream  based  on  the  existing 
source  applicability  criteria  in  the  HON: 
Flow  rate  md  organic  HAP 
concentration.  The  level  of  control 
required  fot'  Group  1  wastewater  streams 


is  dependent  upon  the  organic  HAP 
constituents  in  the  wastewater  stream. 

The  standards  also  require  owners 
and  operators  to  comply  with  the 
maintenance  wastewater  requirements 
in  §  63.105  of  subpart  F.  These 
provisions  require  owners  and  operators 
to  include  a  description  of  procedures 
for  managing  wastewaters  generated 
during  maintenance  in  their  startup, 
shutdown,  and  malfunction  plan. 

E.  Equipment  Leak  Provisions 

For  all  subcategories,  both  existing 
and  new  affected  sources  are  required  to 
comply  with  the  equipment  leak 
standards  specified  in  svibpait  H  of  40 
CFR  part  63.  hi  general,  suopait  H 
requires  owners  and  operators  to 
implement  a  leak  detection  and  repair 
(LDAR)  program,  including  various 
work  practice  and  equipment  standards. 
The  subpart  H  standards  are  applicable 
to  equipment  in  volatile  HAP  service  for 
300  or  more  hours  per  year  (hr/yr).  The 
standards  define  "in  volatile  organic 
HAP  service"  as  being  in  contact  with 
or  containing  process  fluid  that  contains 
a  total  of  5  percent  or  more  total  HAP. 
Equipment  subject  to  the  standards  are: 
Valves,  pumps,  compressors, 
coimectois,  pressure  relief  devices, 
open-ended  valves  or  lines,  sampling 
coimection  systems,  instrumentation 
systems,  agitators,  surge  control  vessels, 
bottoms  receivers,  and  closed-vent 
systems  and  control  devices. 

A  few  differences  to  the  subpart  H 
standards  are  contained  in  this  final 
rule.  These  diffierences  include  not 
requiring  the  submittal  of  an  Initial 
Notification  or  Implementation  Plan  and 
allowing  150  days  (rather  than  90  days) 
to  submit  the  Notification  of 
Compliance  Status.  In  addition,  the 
exemptions  discussed  earlier  for  storage 
vessels  are  also  applicable  for  surge 
control  vessels  and  bottoms  receivers. 

Affected  sources  subject  to  today's 
final  rule  and  currently  complying  with 
the  NESHAP  for  Certain  Processes 
Subject  to  the  Negotiated  Regulation  for 
Equipment  Leaks  (40  CFR  part  63, 
subpart  I)  are  required  to  continue  to 
comply  with  subpart  I  until  the 
compliance  date  of  this  final  rule,  at 
which  point  in  time  they  must  comply 
with  today's  riile  and  are  no  longer 
subject  to  subpart  I.  Further,  affected 
sources  complying  with  subpart  I 
through  a  quality  improvement  program 
are  allowed  to  continue  these  programs 
without  interruption  as  part  of 
complying  with  today's  rule.  In  other 
words,  becoming  subject  to  today's 
standards  does  not  restart  or  reset  the 
"compliance  clock"  as  it  relates  to 
reduced  burden  earned  through  a 
quality  improvement  program. 


F.  Emissions  Averaging  Provisions 

The  EPA  is  allowing  emissions 
averaging  among  continuous  fit>nt-end 
process  vents,  batch  front-end  process 
vents,  aggregate  batch  vents,  back-end 
process  operations,  storage  vessels,  and 
wastewater  streams  within  an  existing 
affected  source.  New  affected  sources 
are  not  allowed  to  use  emissions 
averaging.  Emissions  averaging  is  not 
allowed  between  subcategories;  it  is 
only  allowed  between  emission  points 
within  the  same  afiiected  source.  Under 
emissions  averaging,  a  system  of 
"credits"  and  "debits"  is  used  to 
determine  whether  an  affected  source  is 
achieving  the  required  emission 
reductions.  Twenty  emission  points  per 
plant  site  are  allowed  in  the  set  of 
emissions  averaging  plans  submitted  for 
the  plant  site,  with  an  additional  5 
emission  points  allowed  if  pollution 
prevention  measures  are  used. 

G.  Compliance  and  Performance  Test 
Provisions  and  Monitoring 
Requirements 

Compliance  and  performance  test 
provisions  and  monitoring  requirements 
contained  in  the  final  standards  are  very 
similar  to  those  found  in  the  HON.  Each 
type  of  emission  point  included  in  the 
standards  is  discussed  briefly  in  the 
following  paragraphs.  Also,  significant 
differences  bom  the  parameter 
monitoring  requirements  found  in  the 
HON  are  discussed. 

1.  Storage  Vessels 

Monitoring  and  compliance 
provisions  for  storage  vessel 
improvements  include  periodic  visual 
inspections  of  vessels,  roof  seals,  and 
fittings,  as  well  as  internal  inspections. 
If  a  control  device  is  used,  the  owner  or 
operator  must  identify  the  appropriate 
monitoring  procedures  to  be  followed  in 
order  to  demonstrate  compliance. 
Monitoring  parameters  and  procedures 
for  many  of  the  control  devices  likely  to 
be  used  are  identified  in  the  final 
standards.  Reports  and  records  of 
inspections,  repairs,  and  other 
information  necessary  to  determine 
compliance  are  also  required  by  the 
final  standards. 

2.  Continuous  Front-end  Process  Vents 

The  final  standards  for  continuous 
front-end  process  vents  require  the 
owner  or  operator  to  either  calculate  a 
TRE  index  value  to  determine  the  group 
status  of  each  continuous  front-end 
process  vent  or  to  comply  with  the 
control  requirements.  "The  TRE  index 
value  is  determined  after  the  last 
recovery  device  in  the  process  or  prior 
to  venting  to  the  atmosphere.  The  TRE 
calculation  involves  an  emissions  test  or 
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engineering  assessment  and  use  of  the 
TRE  equations  specified  in  the  final 
standards. 

Performance  test  provisions  are 
included  for  Group  1  continuous  front- 
end  process  vents  to  verify  that  control 
devices  or  recovery  achieve  the  required 
performance.  Monitoring  provisions 
necessary  to  demonstrate  compliance 
are  also  included  in  the  standards. 

3.  Batch  Front-End  Process  Vents 

Similar  to  the  provisions  for 
continuous  front-end  process  vents, 
there  is  a  procedure  for  determining  the 
group  status  of  batch  front-end  process 
vents.  This  procedure  is  based  on 
anniiiil  emissions  and  annual  average 
flow  rate  of  tjje  batch  front-end  process 
vent.  Equations  for  estimating  and 
procedures  for  measuring  annual 
emissions  and  annual  average  flow  rates 
are  provided  in  the  final  standards.  The 
use  of  engineering  assessment  for  the 
group  determination  is  also  allowed. 

Performance  test  provisions  are 
included  for  Group  1  batch  front-end 
process  vents  to  verify  that  control 
devices  achieve  the  required 
performance.  Monitoring  provisions 
necessary  to  demonstrate  compUance 
are  also  included  in  the  final  standard. 

For  Group  2  batch  front-end  process 
vents,  the  standard  requires  owners  and 
operators  to  establish  a  batch  cycle 
limitation.  The  batch  cycle  limitation 
restricts  the  number  of  batch  cycles  that 
can  be  accomplished  per  year.  This 
enforceable  limitation  ensures  that  a 
Group  2  batch  front-end  process  vent 
does  not  become  a  Group  1  batch  front- 
end  process  vent  as  a  result  of  ruiming 
more  batch  cycles  than  anticipated 
when  the  group  determination  was 
made.  The  determination  of  the  batch 
cycle  limitation  is  not  tied  to  any 
previous  production  amounts.  An 
affected  source  may  set  the  batch  cycle 
limitation  at  any  level  it  desires  as  long 
as  the  batch  front-end  process  vent 
remains  a  Group  2  batch  front-end 
process  vent.  Alternatively  the 
standards  would  allow  owners  or 
operators  to  declare  any  Group  2  batch 
front-end  process  vent  to  be  a  Group  1 
batch  front-end  process  vent.  In  such 
cases,  control  of  the  batch  process  front- 
end  vent  is  required. 

4.  Back-End  Process  Vents 

The  final  rule  specifies  the 
performance  tests,  test  methods  (with 
the  exception  of  residual  HAP  reference 
test  methods),  and  monitoring 
requirements  necessary  to  determine 
that  the  allowed  back-end  emission 
limitations  are  achieved.  The  following 
paragraphs  discuss  each  of  these. 


Performance  tests  and  test  methods 
for  residua]  HAP  limitations.  Initial 
performance  tests,  in  the  traditional 
sense,  are  required  for  fecilities 
complying  with  the  back-end  operations 
provisions  using  add-on  control.  Testing 
is  required  for  all  control  and  recovery 
devices,  other  than  flares  and  certain 
boilers  and  process  heaters.  The  back- 
end  process  provisions  require  the  use 
of  approved  test  methods. 

Initial  tests  are  required  for  fecilities 
complying  by  using  stripper  parameter 
monitoring.  The  purpose  of  this  initial 
testing  is  to  establish  correlations 
between  residual  HAP  contents  and 
stripper  operating  parameters.  Within  a 
few  months  of  the  promulgation  of  this 
regulation,  the  EPA  will  promulgate  test 
methods  for  determining  the  residual 
HAP  content  in  crumb  and  latex. 

If  an  owner  or  operator  compUes  with 
the  badc-end  standards  by  sampling, 
periodic  sampling  and  testing  is 
required.  The  residual  HAP  test 
methods  would  also  be  used  for  these 
analyses. 

Performance  tests  and  test  methods 
for  carbon  disulfide  emission  limitations 
for  SBRE  facilities.  Initial  performance 
tests  are  one  option  for  "verifying"  e^ch 
standard  operating  procedure  as  an 
acceptab  e  procedure  that  results  in 
carbon  disulfide  concentrations  of  45 
ppmv  or  less  in  the  dryer  stacks  at  SBRE 
facilities.  Standard  operating  procedures 
may  also  be  verified  through 
engineering  assessments.  If  the 
performance  testing  option  is  selected, 
one  performance  test  is  required  for 
each  standard  operating  procedure. 
Method  18  or  25A  is  specified  to 
measiue  the  carbon  disulfide 
concentration.  Additional  verifications 
are  not  required  unless  a  new  standard 
operating  procedure  is  added,  or  an 
existing  standard  operating  procedure  is 
revised. 

Monitoring  requirements.  Control  and 
recovery  devices  and  strippers  used  to 
comply  with  the  final  rule  need  to  be 
maintained  and  operated  properly  if  the 
required  level  of  control  is  to  be 
achieved  on  a  continuing  basis. 
Monitoring  of  control  and  recovery 
device  and  stripper  parameters  can  be 
used  to  ensure  that  such  proper 
operation  and  maintenance  are 
occurring. 

For  control  and  recovery  devices,  the 
back-end  process  operation  standard 
uses  the  same  list  of  parameters     ■ 
discussed  above  for  continuous  front- 
end  process  vents.  For  strippers,  the 
regulation  requires  the  monitoring  of 
temperature,  pressiire,  steaming  rates, 
and  a  parameter  indicative  of  residence 
time. 


5.  Wastewater 

For  demonstrating  comphance  with 
the  various  requirements,  the  final 
standard  allows  the  owners  or  operators 
to  either  conduct  performance  tests  or  to 
document  compliance  using  engineering 
calculations.  Appropriate  compliance 
and  monitoring  provisions  are  included 
in  the  final  standard. 

6.  Equipment  Leaks 

The  final  standard  retains  the  use  of 
Method  21  to  detect  leaks.  Method  21 
requires  a  portable  organic  vapor 
analyzer  to  monitor  for  leaks  from 
equipment  in  use.  A  "leak"  is  a 
concentration  specified  in  the  regulation 
for  the  type  of  equipment  being 
monitored  and  is  based  on  the 
instrument  response  to  methane  (the 
caUbration  gas)  in  the  air.  The  observed 
screening  value  may  require  adjustment 
for  the  response  factor  relative  to 
methane  if  the  weighted  response  factor 
of  the  stream  exceeds  a  specified 
multipUer.  The  final  rule  requires  the 
use  of  Method  18  or  Method  25A  to 
determine  the  organic  content  of  a 
process  stream.  To  test  for  leaks  in  a 
batch  system,  test  procediu^s  using 
either  a  gas  or  a  liquid  for  pressure 
testing  the  batch  system  are  specified  to 
test  for  leaks. 

7.  Continuous  Parameter  Monitoring 

The  final  standards  require  owners  or 
operators  to  establish  parameter 
monitoring  levels.  The  standards 
provide  the  owner  or  operator  the 
flexibility  to  establish  the  levels  based 
on  site-specific  information.  Site- 
specific  levels  can  best  accommodate 
variation  in  emission  point 
characteristics  and  control  device 
designs.  Three  procedures  for 
establishing  these  levels  are  provided  in 
the  final  standards.  They  are  based  on 
performance  tests;  engineering 
assessments,  performance  tests,  and/or 
manufacturer's  recommendations;  and 
engineering  assessments  and/or 
manufactiuer's  recommendations. 
While  the  establishment  of  a  level  based 
solely  on  performance  tests  is 
preapproved  by  the  Administrator, 
values  determined  using  the  last  two 
procedures,  which  may  or  may  not  use 
the  results  of  performance  tests,  must  be 
approved  by  the  Administrator  for  each 
individual  case. 

The  final  standards  require  the 
availability  of  at  least  75  percent  of 
monitoring  data  to  constitute  a  vaUd 
day's  worth  of  data  for  continuous  and 
batch  front-end  process  vents.  Failure  to 
have  a  valid  day's  worth  of  monitoring 
data  is  considered  an  excursion.  The 
criteria  for  determining  a  valid  day's  or 
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hour's  worth  of  data  are  provided  in  the 
fina]  standards.  A  certain  number  of 
excused  excursions  have  been  allowed 
for  in  the  fiaal  standards;  these 
provisions  are  the  same  as  the 
provisions  iki  the  HON.  The  standards 
allow  a  maximum  of  6  excused 
excursions  for  the  first  semiannual 
reporting  period,  decreasing  by  1 
exciirsion  each  semiannual  reporting 
period.  Starting  with  the  sixth 
semiannual  reporting  period  (i.e.,  the 
end  of  the  \hiid  year  of  compliance)  and 
thereafter,  affected  sources  are  allowed 
one  excused  exclusion  per  semiannual 
reporting  period.  As  is  always  the  case, 
a  State  li^s  the  discretion  to  impose 
more  stringent  requirements  than  the 
requirement  of  NESHAP  and  other 
federal  reqiiirements  and  could  choose 
not  to  allow  the  exctised  excursion 
provisions  qontained  in  these  final 
standards,  j 

H.  Recordkeeping  and  Reporting 
Provisions  • 

The  final  f  tandards  require  owners  or 
operators  of  affected  soiuces  to  maintain 
required  records  for  a  period  of  at  least 
5  years.  The  final  standards  require  that 
the  following  reports  be  submitted,  as 
applicable:  (1)  Precompliance  Report, 
(2)  Emissions  Averaging  Plan.  (3) 
Notification  of  Compliance  Statiis 
report,  (4)  Periodic  Reports,  and  (5) 
other  reports  (e.g.,  notifications  of 
storage  vessel  internal  inspections). 

Specific  r^ordkeeping  and  reporting 
requirements  are  specified  in  each 
section  that  addresses  an  individual 
emission  potnt  (e.g.,  §  63.486  for  batch 


fitmt-end  procBss  vents).  The 
recordkeeping  and  reporting  provisions 
related  to  the  affected  source  as  a  whole 
(e.g.,  t3rpes  of  reports,  such  as  the 
Notification  of  Compliance  Status)  are 
foimd  in  §  63.506.  For  example,  S  63.491 
requires  an  owner  or  operator  to  record 
the  batch  cycle  limitation  for  each 
Group  2  batch  firont-end  process  vent. 
Section  63.492  goes  on  to  require  the 
o%vner  or  operator  to  submit  this 
information  in  the  Notification  of 
Compliance  Status  as  specified  in 
§63.506.  Finally,  §  63.506  requires 
submittal  of  the  information  specified  in 
§63.492. 

m.  Snnunary  of  Impacts 

This  section  presents  a  siunmary  of 
the  air,  non-air  environmental  (waste 
and  solid  waste),  energy,  cost,  and 
economic  impacts  resulting  fiom  the 
control  of  HAP  emissions  under  this 
final  rule. 

A.  Facilities  Affected  by  These  NESHAP 

The  promulgated  rule  would  affect 
BR,  EPI,  EPR,  HYP,  NEO,  NBR,  PBR. 
PSR,  and  SBR  fedUties  that  are  major 
sources  in  themselves,  or  that  are 
located  at  a  major  source.  Based  on 
available  information,  all  of  the  fedlities 
at  which  these  elastomers  are  produced 
were  judged  to  be  major  sotux^es  for  the 
purpose  of  developing  these  standards. 
(Final  determination  of  major  source 
status  0CCIU9  as  part  of  the  compliance 
determination  process  imdertaken  by 
each  individual  source.) 

Impacts  are  presented  relative  to  a 
baseline  reflecting  the  level  of  control  in 
the  absence  of  the  rule.  The  ciurent 


level  of  control  was  well  understood, 
because  emissions  and  control  data 
were  collected  on  each  fecility  included 
in  the  analysis.  The  impacts  for  existing 
sources  were  estimated  by  bringing  eadb 
facility's  control  level  up  to  today's 
standards. 

Impacts  are  not  assessed  for  new 
sources  because  it  was  projected  that  no 
new  sources  are  expected  to  begin 
operation  through  1999.  For  more 
information  on  this  projection,  see  the 
New  Source  Memo  in  the  SID. 

B.  Primary  Air  Impacts 

Today's  standards  are  estimated  to 
reduce  HAP  emissions  from  all  existing 
sources  of  listed  elastomers  by  6,400 
Mg/yr.  This  represents  a  4fi  percent 
reduction  from  baseline.  Table  4 
summarizes  the  HAP  emission 
reductions  for  each  individual 
subcategory. 

C.  Other  Environmental  Impacts 

The  total  criteria  air  pollutant 
emissions  resulting  from  process  vent 
and  wastewater  control  of  today's 
standards  ftre  estimated  to  be  around 
178  Mg/yr,  with  NOx  emissions  from 
incinerators  and  boilers  accounting  for 
around  155  Mg/yr.  Minimal  wastewater 
or  solid  and  hazardous  waste  impacts 
are  projected. 

D.  Energy  Impacts 

The  total  nationwide  energy  demands 
that  would  result  from  implementing 
the  process  vent  and  wastewater 
controls  are  around  1.10  x  lO'^  Btu 
annually. 


Table  4.  HAP  Emission  Reduction  by  Subcategory 


Subcategory 


OnTM  ...i..., 

rene I.„, 

butadjejiel 


Butyl  njbber  .i. 
Epichkjrohydrin  elastomer 
Ethylene  propylene  rubber 
Halobutyl  rubtier 
Hypalon™ 
-Neoprene 
Nitrite  butadeike  latex 

Nrtnte  butadieee  rubber „ 

Poiytxjtadtene   rut)ber/styrene   butadiene 

rubber  by  solution „ 

Polysulfide  rubtjer  

Styrene  butadiene  latex  „ 

Styrene  butadiene  mbber  by  emulsion 

TotaMperceX  of  total  reduction^ 


HAP  emission  reduction  (Mafyr) 


Storage 


0 
4 
2 
62 
0 
0 
0 
1 

0 
0 
0 
0 

>.(t) 


Front-end 
process 

vents 


211 

0 

85 

38 

0 

256 

0 

0 

0 

0 
22 

0 
615,  (10) 


Back-end 
process  op- 
erators 


0 
0 
979 
0 
0 
0 
0 
0 

882 
0 
0 

195 
2,056.  {3^ 


Wastewater 
operations 


102 
0 
0 
0 
0 
0 
94 
0 

0 

0 

272 

48 

516.  (8) 


Equipment 
teaks 


3,136, 


293 

120 

1,020 

233 

0 

96 

41 

364 

637 
0 

332 
0 

(49) 


Total 


606 
124 
2.012 
335 
0 
354 
135 
365 

1,519 

0 

627 

243 

6,392 


Percentage 
reduction 
from  base- 
line 


64 
77 
62 
26 
0 
48 
86 
62 


23 

48 


E.  Cost  Impapts 

Cost  impatts  include  the  capital  costs 
of  new  contipl  equipment,  the  cost  of 
energy  (sup]ilemental  fuel,  steam,  and 


electricity)  required  to  operate  control 
equipment,  operation  and  maintenance 
costs,  and  the  cost  savings  generated  by 
reducing  the  loss  of  valuable  product  in 


the  form  of  emissions.  Also,  cost 
impacts  include  the  costs  of  monitoring, 
reoardkeeping,  and  reporting  associated 
with  today's  standards.  Average  cost 
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effectiveness  ($/Mg  of  polhitant 
removed)  is  also  presented  as  part  of 
cost  impacts  and  is  detennined  by 
dividing  the  annual  cost  by  the  annual 
emission  reduction.  Table  5  summarizes 
the  estimated  capital  and  annual  costs 
and  average  cost  effectiveness  by 
subcategory. 

Under  the  promulgated  rule,  it  is 
estimated  that  total  capital  costs  for 


existing  sources  would  be  $26  milUon 
(1989  dollars),  tmd  total  annual  costs 
would  by  $18.4  milUon  (1989  dollars) 
per  year.  It  is  expected  that  the  actual 
compliance  cost  impacts  of  the  rule 
would  be  less  than  presented  because^f 
the  potential  to  use  common  control 
devices,  upgrade  existing  control 
devices,  use  other  less  expensive  control 
technologies,  implement  pollution 


prevention  tedmologies,  or  use 
emissions  averaging.  Because  the  effect 
of  such  practices  is  highly  site-specific 
and  data  were  imavailable  to  estimate 
how  often  the  lower  cost  compliance 
practices  could  be  utilized,  it  is  not 
possible  to  quantify  the  amount  by 
which  actual  compliance  costs  would  be 
reduced. 


Table  5.  Sumh^ary  of  Regulatory  Costs 


TCI-— 

TAG"— 

AER'— 

CE'*— 

(1000$) 

(1000$/yr) 

(Mg/yr) 

(S/Mq) 

691 

1,316 

606 

2,200 

491 

241 

124 

1,900 

5,854 

3,506 

2.012 

1,700 

328 

322 

335 

1,000 

0 

0 

0 

N/A 

560 

897 

354 

2.500 

465 

243 

13§ 

1,800 

397 

444 

365 

1,200 

11,780 

8.335 

1,519 

'5,500 

0 

0 

0 

N/A 

1,480 

1.028 

627 

1.600 

3,942 

2.112 

243 

'8.700 

Butyl ., 

Epichlorobydrin „ .._ 

Ethylene  Propylene  ...> ^ 

Halobutyl 

Hypalon*  

Neoprene  

Nitrite  butadiene  latex 

Nitrite  butadiene  nj/tiber 

Polybirtadine/styrene  butadiene  rubt>er  t>y  solution 

Polysulfide  

Styrene  butadtene  latex „ 

Styrene  butadiene  wtiber  by  emulsion  


•  'TCr  represents  Total  Capital  Investment. 

"'TAG"  represents  Total  Annualized  Cost,  including  the  monitoring,  recordkeeping,  and  reporting  cost 

«  "AER"  represents  the  Annual  Emission  Reduction. 

<«"GE"  represents  Cost-Effectiveness. 

'This  cost-effectiveness  is  primanly  due  to  the  high  costs  estimated  to  control  l)ack-end  process  emissions  Jo  the  MACT  floor  tevel.  The  costs 
developed  are  costs  for  lrK;ineration  devices  to  sutricient  back-end  vents  so  tfiat  emissions  will  be  reduced  to  a  tevel  equivalent  to  Vne  tevel 
achieved  by  meeting  the  residual  HAP  limit  by  stripping.  Extrapolation  of  Industry  estimates  of  the  cost  of  enhanced  stripping  place  ttie  cost  of 
enharx:ed  stripping  as  low  as  1 0  percent  of  the  cost  of  Incineration. 


F.  Economic  Impacts 

Economic  impacts  for  the  regulatory 
alternatives  analyzed  at  proposal  show 
that  the  estimated  price  increases  for  the 
affected  chemicals  range  from  0.2 
percent  for  nitrile  butadiene  latex  (NBL) 
to  2.5  percent  for  BR.  Estimated 
decreases  in  production  range  from  0.7 
percent  for  NBL  to  5.0  percent  for  BR. 
With  the  reduced  estimate  in  costs  from 
proposal,  the  economic  impacts  of  the 
final  rule  should  be  lower  than  those 
estimated  at  proposal.  No  closures  of 
faciUties  are  expected  as  a  result  of  the 
standard. 

Three  aspects  of  the  analysis  are 
likely  to  lead  to  an  overestimate  of  the 
impacts.  First,  the  economic  analysis 
model  assumes  that  all  affected  firms 
compete  in  a  national  market,  though  in 
reality  some  firms  may  be  protected 
from  competitors  by  regional  or  local 
trade  barriers.  Second,  facilities  with  the 
highest  control  cost  per  unit  of 
production  are  assimied  to  also  have  the 
highest  baseline  production  costs  per 
unit.  This  assumption  may  not  always 
be  true,  because  the  baseline  production 
costs  per  unit  are  not  known,  and  thus, 
the  estimated  impacts,  particularly  for 
the  smaller  firms,  may  be  too  high. 
Finally,  economic  impacts  may  be 
overstated,  because  the  alternative  for 


halobutyl  rubber  and  butyl  rubber  that 
was  used  in  this  analysis  is  more 
stringent  and  more  costly  than  the 
selected  regulatory  alternative. 

For  more  information  regarding  the 
impacts  of  the  final  standards,  consult 
the  Basis  and  Purpose  Document  (see 
the  SUPPLEMENTARY  INFORMATION  section 
near  the  beginning  of  the  preamble). 

rV.  Significant  Comments  and  Changes 
to  the  Proposed  Standards 

In  response  to  comments  received  on 
the  proposed  standards,  changes  have 
been  made  to  the  final  standards.  While 
several  of  these  changes  are 
clarifications  designed  to  make  the 
EPA's  intent  clearer,  a  number  of  them 
are  significant  changes  to  the 
requirements  of  the  proposed  stand^ds. 
A  summary  of  the  substantive 
comments  and/or  changes  made  since 
the  proposal  are  described  in  the 
following  sections.  The  rationale  for 
these  changes  and  detailed  responses  to 
public  comments  are  included  in  the 
Basis  and  Purpose  Document  for  the 
final  standards.  Additional  information 
is  contained  in  the  docket  for  these  final 
standards  (see  ADDRESSES  section  of  this 
preamble). 

National  Emission  Standards  for 
Hazardous  Air  Pollutant  Emissions  from 


the  Production  of  Acrylonitrile 
Butadiene  Styrene  (ABS)  Resin,  Styrene 
Acrylonitrile  (SAN)  Resin,  Methyl 
Methacrylate  Acrylonitrile  Butadiene 
Styrene  (MABS)  Resin.  Methyl 
Methacrylate  Butadiene  Styrene  (MBS) 
Resin,  Polystyrene  Resin.  Poly(ethylene 
terephthal'ate)  (PET)  Resin,  and  Nitrile 
Resin  (Group  IV  Polymers  and  Resins) 
(40  CFR  part  63,  subpart  JJJ).  were 
developed  concurrently  with  subpart  U. 
Many  of  the  basic  requirements  of  the 
two  rules  are  alike,  and  in  some  cases 
they  are  identical.  Subpart  V  was 
proposed  on  March  29. 1995.  and 
comments  from  the  public  were 
received.  In  many  instances,  similar 
comments  were  received  on  analogous 
sections  of  subparts  U  and  V.  In  these 
instances,  the  responses  to  comments 
and  appropriate  rule  changes  were 
coordinated.  However,  in  some 
instances,  comments  were  received  on 
subpart  V,  and  not  on  subpart  U,  that 
were  applicable  to  provisions  of  subpart 
U.  A  summary  of  these  comments  can 
be  found  in  the  "Hazardous  Air 
Pollutant  Emissions  from  Process  Units 
in  the  Thermoplastics  Manufacturing 
Industry — Basis  and  Purpose  Document 
for  Final  Standards.  Summary  of  Public 
Comments  and  Responses"  (EPA-453/ 
R-96-OOlb.  May  1996;  Docket  Number 
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A-92-45.  tttm  Number  V-C-1).  In  a  few 
cases,  the  EPA  decided  that  a  change  to 
subpart  U  btsed  on  these  comments  was 
appropriate.  These  changes  did  not 
result  in  a  cbange  in  the  stringency  of 
the  subpart  U  provisions,  but  were 
typically  changes  to  improve  the  clarity 
of  the  rule.  The  one  area  where  a 
subpart  V  comment  resulted  in  a 
tangible  change  to  subpart  U  was  in  the 
batch  vent  mplicability  determination; 
that  is,  an  afected  source  is  allowed  to 
determine  the  group  status  of  a  batch 
front-end  process  vent  based  on  its 
primary  product. 

A.  AppIicabiJity  Provisions  and 
Definitions  ' 

1.  Designation  of  Affected  Source  and 
the  Definitiqn  of  EPPU 

Commenters  expressed  confusion 
about  the  dfl^itions  of  affected  source 
and  EPPU  in  the  proposed  rule.  The 
EPA  reviewed  both  definitions  and 
agreed  the  definitions  needed 
clarification.  Therefore,  the  EPA  has 
revised  the  language  describing  affected 
soxuce  and  EPPU  in  the  final  rule.  The 
definition  of  affected  source  has  been 
clarified,  as  discussed  in  section  II  and 
paragraph  A.3  of  this  section.* 

The  definition  of  EPPU  was  revised 
and  now  indudes  a  list  of  the 
equipment  that  comprises  an  EPPU. 
Because  wastewater  operations  are 
ancillary  equipment  and  are  often  used 
by  more  thaa  one  EPPU  and  may  be 
used  by  iilorB  than  one  affected  source, 
they  are  not  Included  as  part  of  the 
EPPU.  , 

2.  Definition!  of  ^^^^^'^^  ^^^ 
Niunerou^  commenters  recommended 

that  the  EPA  restrict  the  list  of  organic 
HAP  in  the  Snal  rule  to  those  that  are 
used  or  are  present  in  significant 
quantities  at  EPPUs  or  those  that  are 
listed  in  the  HON,  subpart  F,  table  2. 
The  EPA  agreed  with  the  commenters 
that  a  table  providing  a  listing  of  the 
specific  orgaliic  HAP  expected  to  be 
regulated  for  each  subcategory  covered 
by  the  rule  should  be  includml  in  the 
fijial  rule.  Tlkerefore,  the  definition  of 
organic  HAP  was  revised  to  specify 
those  organic  HAP  known  to  be  used  or 
present  in  significant  quantities  for  each 
subcategory.  This  list  is  provided  in 
table  7  of  tM  final  rule. 

This  revised  definition  of  organic 
HAP  was  developed  using  available 
process  description  information 
received  from  industry  and  gathered 
&t)m  available  literatiu^.  Because  there 
may  be  additional  organic  HAP  present 
at  an  affected  source,  the  final  rule 
requires  owners  or  operators  to  notify 
the  EPA  of  the  presence  of  any 


additional  organic  HAP  baaed  on  the 
following  criteria:  (1)  Organic  HAP  is 
knowingly  introduced  into  the 
manufacturing  process,  or  has  been  or 
will  be  reported  under  any  Federal  or 
State  program,  such  as  TRIS  or  Title  V; 
and  (2)  Organic  HAP  is  presented  in 
Table  2  of  subpart  F. 

3.  Determining  New  Source  Status 

The  EPA  received  comments 
regarding  the  process  for  determining  if 
new  or  existing  source  requirements 
would  apply  to  a  particular  EPPU.  In 
response  to  those  conunents,  the  EPA 
has  revised  the  provisions  in  the  final 
standards.  Under  the  final  standards, 
new  affected  sources  are  created  under 
each  of  the  following  four  situations:  (1) 
If  a  plant  site  with  an  existing  affected 
source  producing  an  elastomer  product 
as  its  primary  product  constructs  a  new 
EPPU  also  producing  the  same 
elastomer  product  as  it  primary  product, 
the  new  EPPU  is  a  new  affected  source 
if  the  new  EPPU  has  the  potential  to 
emit  more  than  10  tons  per  year  of  a 
single  HAP,  or  25  tons  per  year  of  all 
HAP;  (2)  when  an  EPPU  is  constructed 
at  a  major  source  plant  site  where  the 
elastuner  product  was  not  previously 
produced;  (3)  if  a  new  EPPU  is 
constructed  at  a  new  plant  site  (i.e.^ 
^reen  field  site)  that  will  be  a  major 
source;  and  (4)  when  an  existing 
affected  source  undergoes 
reconstruction,  thus  making  the 
previously  existing  source  subject  to 
new  source  standards. 

This  approach  to  defining  a  new 
affected  source  was  selected  in  order  to 
make  subpart  U  more  consistent  with 
the  HON.  This  standard  differs  from  the 
HON,  however,  in  that  it  appUes  to 
multiple  source  categories.  Thus,  unlike 
the  HON,  a  newly  added  EPPU  at  a 
facility  is  covered  by  this  rule  even  if 
that  EPPU  is  in  a  different  source 
category  from  the  existing  EPPUs  at  the 
facility.  It  is  the  EPA's  position  that  the 
addition  of  a  process  imit  in  a  different 
source  category  is  a  new  source  and 
must  meet  the  requirements  for  new 
sources  even  though  the  EPPU  may.  have 
the  potential  to  emit  less  than  10  tons 
per  year  of  a  single  HAP  or  25  tons  per 
year  of  all  HAP.  Indeed,  if  a  source 
covered  by  another  MACT  standard  (i.e., 
a  different  source  category)  were  built  at 
a  HON  facility,  that  source  would  be 
subject  to  the  new  source  requirements 
under  that  MACT  standard. 

4.  Flexible  Operation  Units 

The  final  rule  has  retained  the  HON 
concept  of  flexible  operation  units,  but 
the  language  in  the  final  rule  has  been 
significantly  modified  to  more 
adequately  address  polymer  production 


fecilities.  Tlie  final  provisions  require 
flexible  operation  units  with  an 
elastomer  as  the  primary  product  to 
commit  to  complying  with  the 
elastomers  rule  at  all  times,  regardless  of 
what  product  they  are  producing  at  any 
particular  time.  The  primary  product  for 
a  flexible  operation  unit  is  determined 
based  on  projected  production  for  the 
next  5  years. 

B.  Storage  Vessel  Provisions 

In  conunents  received  on  the  storage 
tank  provisions,  the  EPA  noted  a 
common  misinterpretation  of  the 
proposed  regulation  related  to  the 
distinction  between  a  "storage  vessel" 
and  a  "surge  control  vessel".  The  EPA 
determined  that  many  of  the  comments 
received  on  "storage  vessels"  were  in 
fact  referring  to  vessels  that  fall  under 
the  definition  of  surge  control  vessel. 
The  EPA  su^ests  that  owners  and 
operators  of  faciUties  subject  to  subpart 
U  pay  careful  attention  to  these 
definitions. 

1.  Applicability  Requirements 

Several  comments  were  received 
requesting  that  the  EPA  consider  the 
exemption  of  vessels  storing  specific 
HAP  or  products.  In  £act,  one 
commenter  indicated  that  the  EPA 
should  conduct  a  full  floor  analysis  for 
new  and  existing  storage  vessels, 
considering  each  chemical  separately 
and  the  various  sizes  of  tanks  for  each 
subcategory.  Other  commentera 
supported  the  exemption  of  stripped 
latex  storage  tanks  from  control 
requirements,  but  also  declared  that 
high  conversion  SBR  or  polybutadiene 
latex  storage  tanks  should  also  be 
exempt  Another  commenter  stated  that 
tanks  downstream  of  EPR  stripping 
operations  should  be  exempt  from 
storage  vessel  requirements,  just  as 
those  containing  latex  downstream  of 
stripping  operations  are  exempt. 

lAe  EPA  does  not  believe  that  the 
floor  analyses  for  each  HAP  stored  at 
elastomer  production  facilities  are 
required  to  be  conducted  under  the  Act. 
nor  should  they  be  conducted.  The  Act 
requires  the  EPA  to  set  emission 
standards  for  HAP  on  a  source  category 
(or  subcategory)  basis;  it  does  not 
compel  the  EPA  to  establish  separate 
control  measures  for  each  HAP  emitted 
by  a  source  in  the  category.  As 
suggested  by  the  commenter,  this 
approach  could  result  in  an  incomplete 
standard,  since  it  would  not  include  a 
standard  for  a  listed  HAP  that  may  be 
used  in  the  futuire  by  elastomer 
facilities.  Further,  consideration  of 
individual  HAP  storage  vessel  controls 
would  not  be  representative  of  facility- 
wide  storage  vessel  control  levels. 
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However,  the  EPA  beUeves  that  it  is 
reasonable  to  exempt  a  storage  vessel 
from  the  final  regulation  when  it  is  clear 
that  the  vessel  would  never  be  a  Ooup 
1  storage  vessel.  The  EPA  determined 
that  the  following  HAP  used  in  the 
elastomer  industry  have  low  enough 
vapor  pressures  that  vessels  storing 
these  HAP  would  never  be  Group  1: 
acrylamide,  epichlorohydrin.  and 
styrene.  Therefore,  the  final  rule 
exempts  storage  vessels  containing  these 
HAP  at  existing  sources.  This  exemption 
is  also  extended  to  surge  control  vessels 
and  bottoms  receivers  at  existing 
sources. 

hi  addition,  the  EPA  is  convinced  that 
an  SBL  storage  vessel  (high  conversion 
or  otherwise)  would  never  contain 
sufficient  HAP  to  exceed  the  vapor 
pressure  cutoff  for  Group  1  storage 
vessels.  This  is  primarily  due  to  the  low 
vapor  pressure  of  styrene.  Therefore,  the 
final  rule  exempts  all  SBL  storage 
vessels,  surge  control  vessels,  and 
bottoms  receivers  from  the  requirements 
of  §§  63.484  and  63.502. 

Finally,  the  EPA  agrees  that  storage 
vessels,  surge  control  vessels,  and 
bottoms  receivers  downstream  of 
stripping  operations  at  ethylene- 
propylene  rubber  facilities  that  are  in 
compliance  with  the  provisions  of 
§  63.494  through  the  use  of  stripping 
technology  should  be  exempt  from  the 
storage  vessel,  surge  control  vessel,  and 
bottoms  receiver  requirements.  Further, 
the  EPA  believes  that  these  exemptions 
should  also  extend  to  the  other 
subcategories  required  to  comply  with 
the  residual  organic  HAP  limitations  in 
§63.494(a)(l)-(3).  However,  since  the 
residual  organic  HAP  content  of  rubber 
leaving  the  stripping  operations  at 
ethylene  propylene  rubber  and 
polybutadiene/  styrene-butadiene 
rubber  by  solution  fadUties  complying 
with  these  provisions  through  the  use  of 
add-on  control  is  not  restricted,  these 
exemptions  are  not  available  to  these 
facilities 

2.  Emission  Limits 

Commenters  requested  that  the 
regulation  allow  the  use  of  alternative 
storage  vessel/surge  control  vessel 
control  techniques.  Two  commenters 
described  specific  control  systems 
present  at  their  facilities,  and  asked  that 
the  EPA  include  allowances  for  these 
systems  in  the  rule.  They  stressed  that 
such  allowances  should  consider  the 
overall  effiactiveness  of  the  control 
system,  and  not  just  the  efficiency  of  the 
control  or  recovery  device. 

The  EPA  agrees  that  it  is  reasonable 
to  consider  the  overall  effiactiveness  of 
a  control  "system"  in  determining 
compUance  -with  the  rule,  and  that  such 


systems  that  have  been  demonstrated  to 
be  equivalent  to  the  reference  control 
technology  should  be  allowed.  While 
the  EPA  believes  the  system  described 
by  the  commenter  could  be 
demonstrated  to  be  equivalent  to  the 
reference  control  technology  for  siuge 
control  vessels,  the  commenter  did  not 
provide  sufficient  documentation  to 
allow  a  complete  evaluation  of 
equivalence.  • 

However,  (he  EPA  maintains  that 
subpart  U,  as  proposed,  already 
provides  the  opportimity  for  the 
commenter,  as  well  as  other  elastomer 
production  Cadlities,  to  demonstrate 
equivalency  of  alternative  control 
techniques.  For  storage  vessels,  §  63.121 
of  subpart  G  addresses  the  procedvires  to 
obtain  approval  of  alternative  means  of 
emission  limitations.  For  surge  control 
vessels  and  bottoms  receivers,  these 
procediues  are  contained  in  §  63.177  of 
subpart  H.  In  summary,  these  sections 
specify  that  the  owner  or  operator  must 
submit  documentation  of  the 
equivalency  determination  to  the 
Administrator. 

C.  Continuous  Front-end  Process  Vent 
Provisions 

1.  ApplicabiUty  Requirements 

Several  commenters  stated  that  the 
exemption  from  halide  controls  for 
butyl/halobutyl  production  should  be 
extended  to  all  rubber  manufacturers, 
since  halogen-containing  compounds  or 
by-products  have  historically  been 
routed  to  flares.  Another  commenter 
agreed  with  the  exemptions  for  butyl 
and  halobutyl  production  fadlities,  but 
pointed  out  that  this  exemption  should 
only  be  appUcable  to  existing  sources. 

Only  one  existing  fadlity  was 
identified  in  each  the  halobutyl  and  the 
butyl  rubber  subcategories.  At  both  of 
these  faciUties,  halogenated  vent 
streams  were  vented  to  a  flare  and/or 
boiler.  Since  both  of  these  subcategories 
were  single-fadlity  subcategories,  the 
MACT  floor  was  determined  to  be  the 
existing  level  of  control  The  EPA 
examined  the  impacts  of  requiring 
halogenated  vent  streams  at  the 
halobutyl  and  butyl  rubber  facilities  to 
comply  with  the  proposed  requirements 
for  all  other  elastomer  subcategories  (i.e. 
the  HON-level  of  control).  The  EPA 
concluded  that  the  costs  associated  with 
this  level  of  control  were  not  reasonable, 
given  the  associated  emission  reduction. 
Therefore,  the  proposed  regulation 
allowed  halogenated  streams  at 
halobutyl  and  butyl  rubber  fadlities  that 
were  routed  to  a  flare  or  boiler  prior  to 
proposal  to  continue  to  be  controlled 
with  these  combustion  devices,  without 


additional  control  for  the  resulting 
halides. 

Prior  to  proposal,  the  EPA  was  aware 
of  one  EPR  facility  that  also  routed  a 
halogenated  vent  stream  to  a  boiler. 
However,  since  only  one  of  five  EPR 
fadlities  reported  this  situation,  the 
EPA  conduded  that  this  level  of  control 
was  not  the  MACT  floor  for  EPR  Other 
EPR  producers  claimed  that  they  also 
had  halogenated  streams  at  their 
facilities,  but  none  offered  any 
information  to  quantify  the  amount  of 
halogens  in  the  stream  to  determine  if 
the  streams  could  be  classified  as 
halogenated. 

After  proposal,  the  EPA  learned  that  - 
chlorinated  organic  compounds  are 

£  resent  in  streams  at  all  of  the  EPR 
idlities.  These  compounds  are  a  by- 
produd  of  the  polymerization  reaction, 
resulting  from  a  chlorinated  catalyst.  At 
all  four  of  the  fadlities  contaded,  the 
streams  containing  the  chlorinated 
compoimds  are  routed  to  either  a  flare 
or  boiler.  Due  to  the  widely  varying 
concentration  in  the  stream,  all  fadUties 
indicated  that  it  was  difficult,  if  not 
impossible,  to  accurately  determine  the 
halogen  atom  concentration  in  the  vent 
stream.  However,  all  expressed 
confidence  that  at  times,  the  halide 
threshold  in  the  incoming  stream  was 
exceeded. 

Therefore,  the  EPA  concluded  that 
four  of  the  five  EPR  facihties  have 
halogenated  streams  that  are  routed  to 
either  a  boiler  or  flare.  For  this  reason]^ 
the  EPA  has  determined  that  the  floor 
for  EPR  is  the  existing  level  of  control 
for  these  halogenated  vent  streams.  In 
addition,  as  vtrith  halobutyl  and  butyl 
rubber,  the  EPA  does  not  believe  that  it 
would  be  cost-effective  to  require  new 
incinerators  and  scrubbers  to  be 
installed  at  these  facilities,  when  the 
only  net  emission  reduction  would  be 
the  reduction  of  the  hydrochloric  add, 
since  the  reduction  of  the  halogenated 
organic  compound  in  the  incinerator 
would  be  the  same  as  was  already  being 
achieved  in  the  boiler  or  flare.  However, 
as  noted  above,  sufficient  stream- 
spedfic  information  was  not  available  to 
condud  this  analysis.  Therefore,  the 
final  rule  has  been  changed  to  extend 
the  exemption  for  existing  halogenated 
streams  routed  to  a  boiler  or  flare  to  EPR 
producers.  Further,  the  final  rule 
spedfies  that  this  exemption  does  not 
apply  to  new  sources. 

2.  Emission  Limits 

Based  on  a  commenter's  request,  the 
final  rule  exempts  a  vent  stream  routed 
to  an  internal  combustion  engine  as 
primary  fuel  from  source  testing 
requirements.  The  final  rule  also 
requires  that  the  on/off  status  of  internal 
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combustioa  be  monitored  as  a  means  of 
demonstratiag  compliance  with  these 
control  requirements. 

D.  Batch  Fn^t-End  Process  Vent 
Provisions 

Commentars  believed  that  batch  front- 
end  process  vent  provisions  were 
inappropriate  and  unnecessarily 
bunlensome.  Several  commenters 
disagreed  with  the  EPA's  reliance  on  the 
Batch  Proceses  ACT  document  in  the 
development  of  the  batch  vent 
provisions,  daiming  that  it  was  not 
appropriate  to  the  elastomer 
manufacturiae  industry. 

The  EPA  believes  that  the  potential 
for  HAP  emissions  from  batch 
operations  at  elastomer  production 
facilities  wairant  control.  While  the  EPA 
disagrees  with  the  statement  that  the 
provisions  a|e  Inappropriate,  the  EPA 
agrees  with  oomments  regarding  the 
complexity  of  the  proposed  batch  vent 
provisions.  Therefore,  in  the  final  rule 
these  provisions  were  simplified.  Many 
of  these  changes  are  discussed  below. 

In  response  to  comments  on  the  batch 
front-end  process  vent  applicability 

Erovisions,  the  volatility  class  concept 
as  been  eliniinated.  The  Batch 
Processes  ACT  developed  an  annual 
threshold  emission  level  for  each  of 
three  volatility  classes.  The  EPA 
initially  judgpd  that  selection  of  a  single 
annual  threshold  emission  level  would 
not  be  appropriate  and  included  all 
three  levels  in  the  proposed  standards. 
However,  upon  further  review,  the  EPA 
found  no  adverse  impact  would  result 
from  the  use  of  a  single  annual 
threshold  emission  level  and.  indeed, 
the  final  standards  have  been 
significantly  simplified.  Besides 
removing  the|  requirement  to  determine 
the  volatility  class,  the  final  standards 
contain  only  one  equation  for 
determining  the  cutoff  flow  rate 
(§  63.488(f))  fvhich  is  the  last  step  in  the 
group  determination  process. 

A  commenler  on  the  proposed 
Polymere  an<J  Resins  IV  (40  CFR  part  63. 
subpart  V)  regulation  suggested 
changing  the  batch  vent  group 
determinatioti  provisions  to  only  utilize 
emissions  data  from  an  EPPU's  primary 
product.  The  EPA  agreed  that  to  base 
the  group  determination  on  a  single 
product  could,  if  appropriately  applied, 
provide  acceptable  results  from  an 
environmental  perspective,  while 
simpUfying  the  compliance 
requirements  for  and  improving  the 
enforceability  of  the  batch  front-end 
process  vent  standards.  Therefore,  the 
final  standards  contain  provisions 
allowing  the  owner  or  operator  of  an 
affected  source  to  perform  the  group 
determination  for  batch  front-end 


process  vents  based  on  annualized 
production  of  a  single  batch  product 
However,  the  EPA  does  not  consider  it 
to  be  appropriate  from  an  environmental 
perspective  to  allow  anything  other  than 
the  worst-case  HAP  emitting  batch 
product  to  be  considered  when  basing 
applicability  on  a  single  product. 
Inerefore,  the  final  standards  specify 
that  the  worst-case  HAP  emitting  batch 
product  be  used«vhen  an  owner  or 
operator  chooses  to  annualize  a  single 
product  for  purposes  of  determining 
applicability.  The  final  standards  define 
the  worst-case  HAP  emitting  product 
and  describe  how  emissions  are  to  be 
annualized  to  represent  full-time 
production,  where  full-time  production 
does  not  necessarily  mean  operating  at 
maximum  production  rate.  Since  the 
proposed  batch  vent  provisions  ware 
similar  between  subparts  U  and  V,  the 
EPA  decided  that  this  change  was  also 
appropriate  for  subpart  U. 

Several  commenters  stated  that  the 
proposed  provisions  for  the  methods 
allowed  for  the  calculation  of  batch 
front-end  process  vent  emissions  were 
overly  restrictive.  The  proposed  rule 
required  that  emissions  be  calculated 
using  either  the  emission  estimation 
equations  or  source  testing.  If  the  owner 
or  operator  could  demonstrate  that  both 
the  equations  and  source  testing  were 
inappropriate,  then  they  were  allowed 
to  use  engineering  assessment  to 
calculate  HAP  emissions.  The 
commenters  believed  that  an  affected 
source  should  be  allowed  to  use 
engineering  assessments  mthout  having 
to  demonstrate  that  source  testing  was 
inappropriate. 

The  EPA  maintains  that  it  is 
imperative  that  a  consistent  technique 
for  the  estimation  of  batch  front-end 
process  vent  emissions  be  used,  which 
is  provided  through  the  emission 
estimation  equations.  The  EPA  believes 
the  data  required  to  use  the  batch  front- 
end  process  vent  emissions  estimation 
equations  should  be  obtainable  with 
reasonable  effort.  The  final  standards 
continue  to  require  use  of  the  emissions 
estimation  equations,  imless  the  owner 
or  operator  can  demonstrate  that  these 
equations  are  inappropriate. 

However,  the  D^A  has  concluded  that 
direct  measurement  of  emissions 
through  testing  may  prove  to  be  difficult 
and  may  or  may  not  provide  an 
increased  assurance  of  accuracy  over  the 
use  of  engineering  assessment. 
Therefore,  if  an  owner  or  operator  can 
demonstrate  that  the  emissions 
estimation  equations  are  not 
appropriate,  the  final  standards  allow 
the  selection  of  either  direct 
measurement  or  engineering 
assessment.  Further,  criteria  for 


demonstrating  that  the  emissions 
estimation  equations  are  not  appropriate 
to  a  specific  batch  emissions  episode 
have  been  added  to  the  final  standards. 
These  criteria  require  either:  (1)  The 
availability  of  test  data  that  demonstrate 
a  greater  than  20  percent  discrepancy 
b^ween  the  test  value  and  the  estimated 
value,  or  (2)  that  the  owner  or  operator 
demonstrate  to  the  Administrator  that 
the  emissions  estimation  equations  are 
not  appropriate  for  a  given  batch 
emissions  episode. 

E.  Back-End  Process  Operation 
Provisions 

The  back-end  process  operation 
provisions  received  the  majority  of  the 
comments  on  the  proposed  rule. 
Significant  comments  were  received  on 
practically  every  aspect  of  these 
provisions.  Following  is  a  summary  of 
the  comments  that  resulted  in  notable 
changes  to  the  back-end  process 
operation  requirements. 

1.  Averaging  Period 

Several  commenters  declared  that 
compliance  based  on  a  weekly  average 
HAP  limitation  was  unreasonable,  and 
that  compliance  should  be' 
demonstrated  on  the  basis  of  a  monthly 
(or  30-day)  rolling  average  instead. 
These  commentera  claimed  that 
requiring  compliance  based  on  a  weekly 
average  fails  to  provide  adequate 
operational  flexibility  for  manufacturers 
to  produce  different  grades  of  polymere 
in  accordance  with  customer  demands. 

Upon  investigation  of  this  issue,  the 
EPA  concluded  that  a  monthly 
averaging  period  for  the  residual  HAP 
limitations  was  more  appropriate. 
Changing  to  a  monthly  averaging  period 
would  provide  more  operational 
flexibility  to  elastomer  producers,  while 
maintaining  the  same  annual  emission 
reduction. 

2.  Residual  Organic  HAP  Limitations 

Commenters  objected  to  numerous 
aspects  of  the  residual  organic  HAP 
limitations.  Most  of  these  comments 
were  directed  towards  the  methods  used 
to  determine  the  back-end  MACT  fioors. 
EMscussed  below  are  comments  on 
definitions,  test  methods,  and  other 
areas  that  affect  the  determination  of  the 
residual  organic  HAP  limitations.  The 
EPA  addressed  these  comments  and  re- 
assessed the  MACT  floors. 

Definition  of  crumb  rubber  dry  weight. 
Comments  stated  that,  for  solution 
processes,  the  definition  of  "crumb 
rubber  dry  weight"  should  not  exclude 
extender  oils  and  carbon  black  for 
compliance  purposes,  because  these  are 
an  integral  part  of  the  polymer.  The  EPA 
agrees  with  these  comments,  and  has 
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revised  the  definition  of  crumb  rubber 
dry  weight  to  reflect  this  decision. 

Residual  organic  HAP  test  methods. 
Conoirrent  with  the  proposal  of  subpart 
U,  the  EPA  proposed  three  residual  HAP 
test  methods— one  each  for  SBRE,  PBR/ 
SBRS,  and  EPR.  Several  commenters 
stated  that  no  single  analytical  method 
would  produce  consistent  results  for  all 
polymers,  and  consequently,  each 
company  should  be  allowed  to 
demonstrate  compliance  using  a 
company-specific  method  that  is 
comparable  to  the  EPA  test  method. 

After  careful  review  and 
consideration  of  this  issue,  the  EPA 
agreed  with  the  commenters  and  has 
undergone  an  extensive  effort  to  rectify 
this  situation.  The  EPA  concluded  that 
it  was  appropriate  to  allow  every 
interested  company  to  vahdate  \heii 
own  test  method  using  a  modified 
version  of  40  CFR  pmrt  63,  appendix  A, 
Method  301. 

A  total  of  nine  test  methods  were 
submitted  (three  for  EPR.  three  for 
SBRE,  and  Aree  for  PBR/SBRS).  The 
modified  Method  301  analysis 
performed  allows  each  company  to 
validate  their  own  test  method,  and 
seven  of  the  ten  affected  companies 
have  done  so.  Therefore,  each  source 
has  a  compUance  method  available  for 
determining  residual  HAP.  The  EPA 
believes  that  it  would  be  helpful  if  the 
industry  had  access  to  all  validated  test 
methods,  and  is  in  the  process  of 
reviewing  the  methods  and  validation 
data  that  were  submitted,  and  has 
preliminarily  indicated  that  approval  of 
all  nine  methods  is  anticipated.  The 
EPA  intends  to  promulgate  these 
methods  as  appendix  A  Methods  310  a, 
b,  and  c  for  EPR,  Methods  312  a,  b,  and 
c  for  SBRE,  and  Methods  313  a,  b,  and 
c  for  PBR/SBRS.  However,  since  the 
approval  and  subsequent  promulgation 
of  the  methods  has  not  yet  occvured, 
this  final  rule  does  not  stipulate  the 
methods  to  be  used  to  determine 
residual  organic  HAP.  Upon 
promulgation  of  these  methods,  the 
Agency  will  propose  modifications  to 
subpart  U  to  specify  that  these  methods 
be  used  to  determine  residual  organic 
HAP. 

Furthermore,  the  affected  industry  has 
been  intimately  involved  with  all 
activity  associated  with  the  EPA's 
promulgation  of  the  residual  organic 
HAP  test  methods.  The  EPA  held 
meetings  with  industry  representatives 
to  discuss  their  comments  on  the 
proposed  methods,  and  to  discuss 
procedures  for  vahdating  company  test 
methods.  Every  company  that  was 
expected  to  be  subject  to  the  back-end 
residual  organic  HAP  limitations  was 
invited  to  these  meetings.  As  noted 


above,  a  total  of  nine  test  methods  were 
submitted.  These  methods  were  from 
seven  companies,  leaving  only  three 
affiected  companies  that  decided  not  to 
submit  methods.  Representatives  of 
each  of  those  three  companies  which 
did  not  submit  test  methods  were  in 
attendance  at  one  or  more  of  the 
meetings  and  are  therefore 
knowledgeable  about  the  test  methods. 
Since  industry's  submittal  of  the  test 
methods,  the  EPA  has  worked  closely 
with  industry  representatives  to  finalize 
the  methods.  Therefore,  the  EPA 
contends  that  all  affected  companies 
should  be  well  aware  of  the  methods 
that  will  be  promulgated. 

As  noted  earlier,  me  final  approval  of 
these  test  methods  is  upcoming.  It  is 
anticipated  that  these  methods  will  be 
promulgated  in  the  autumn  of  1996.  The 
EPA  does  not  believe  that  the  interval 
between  the  promulgation  of  subpart  U 
and  the  promulgation  of  these  residual 
organic  HAP  test  methods  impairs  the 
ability  of  any. source  to  comply  with  the 
requirements  by  the  specified 
compUance  date.  This  is  the  case 
because  affected  sources  are  not 
required  to  be  in  compliance  until  three 
years  after  promulgation  of  the  rule. 

MACT  floor  determination. 
Commenters  indicated  that  the  selection 
of  a  MACT  floor  "somewhere  between 
the  mean,  median,  and  mode"  did  not 
represent  central  tendency.  They 
maintained  that  a  mean  is  the  correct 
approach  for  establishing  the  MACT 
floor.  The  EPA  agreed  that  one  measure 
of  central  tendency  should  be  used  to 
establish  the  average  and  decided  that 
the  mean  was  the  most  appropriate 
measure  for  the  residual  organic  HAP 
limitations  floor  determinations.  In 
some  situations,  the  use  of  the  mean  can 
result  in  a  floor  level  of  control  that  is 
not  represented  by  any  available  control 
technology.  However,  this  did  not  apply 
to  this  situation,  where  the  emissions 
used  to  determine  the  floor  were  a  result 
of  process-specific  stripping  techniques, 
and  not  specific  add-on  control 
technoloaes. 

For  EPR  and  PBR/SBRS,  commenters 
stated  that  combining  data  received 
firom  different  companies  using  different 
sampling  and  analytical  methods, 
without  establishing  whether  the 
methods  achieve  comparable  results, 
was  not  an  appropriate  way  to  estabUsh 
residual  HAP  limits.  The  commenters 
stated  that  if  production  figures  and 
dryer  stack  testing  results  were  used  to 
establish  these  limits,  these  results 
cannot  be  equated  to  those  from  crumb 
sampling  at  the  EPA's  designated 
sampling  point,  because  there  are 
numerous  potential  emission  sources 
between  the  proposed  sampling  point 


and  the  stack  testing  locations.  In 
addition,  commenters  indicated  that  the 
proposed  Umitation  did  not  recognize 
the  fact  that  residual  HAP  may  remain 
in  the  polymer  after  finishing.  Finally, 
the  commenters  also  stated  that  using 
aimual  emissions  and  hmited  weddy 
data  to  establish  weekly  Umits  is 
inherently  uncertain,  and  may  have 
resulted  in  an  inappropriate  standard. 

In  the  original  MACT  floor  analyses, 
the  EPA  presumed  that  the  back-end 
emission  factor  calculated  from  the 
reported  emissions  and  production  was 
equivalent  to  the  residual  HAP  levels  in 
the  crumb  leaving  the  stripping 
operations.  Inherent  in  this  analysis  was 
the  assumption  that  the  companies 
reported  total  HAP  emissions  from  all 
back-end  emission  sources,  rather  than 
only  a  portion  of  these  sources. 

Upon  receipt  of  these  comments,  the 
EPA  again  contacted  each  EPR  and  PBR/ 
SBRS  production  fadUty  to  (1)  verify 
the  emissions  numbers  used  to 
determine  the  back-end  emission  factor, 
(2)  discuss  the  correlation  of  thp 
methods  used  to  estimate  the  original 
emission  estimates  and  the  residual 
organic  HAP  test  methods  undergoing 
validation,  (3)  determine  the 
appropriate  production,  including  oil 
extender  weight,  to  use  in  determining 
the  emission  factor,  (4)  obtain 
information  related  to  residual  HAP 
remaining  in  the  product  after  finishing, 
and  (5)  obtain  short-term  residual  HAP 
information  to  be  used  in  the 
adjustment  of  annual  emissions  to 
monthly. 

After  obtaining  this  information,  the 
EPA  recalculated  the  MACT  floors  for 
each  subcategory.  It  should  be  noted 
that  only  one  facility  indicated  that  the 
original  emission  estimates  were 
calculated  in  a  manner  that  was 
inconsistent  with  the  residual  organic 
HAP  test  methods.  Two  PBR/SBRS 
companies  and  one  EPR  company 
provided  detailed  short-term  residual 
HAP  data  to  allow  the  conversion  of  the 
annual  data  to  a  monthly  limit.  The 
resulting  monthly  limits  were  8  kg/Mg 
for  EPR  and  10  kg/Mg  for  PBR/SBRS. 

While  no  comments  were  received 
criticizing  the  MACT  floor  analysis  for 
SBRE,  the  change  to  a  monthly  average 
limit  resulted  in  a  change  in  the  SBRE 
limit.  In  the  determination  of  the 
original  SBRE  back-end  MACT  floor, 
residual  HAP  data  were  used  from  three 
of  the  four  fadUties.  The  fourth  fadhty 
provided  residual  HAP  data,  but  it  was 
in  a  monthly  average  format  and  could 
not  be  used  in  the  determination  of  a 
weekly  limit.  However,  the  change  to  a 
monthly  Umit  meant  that  the  data  from 
this  fadUty  could  also  be  used,  resulting 
in  a  monthly  limit  of  0.4  kg  styrene  per 
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Mg  latex  leaving  tlie  stripping  operation 
for  existing  SBRE  sources. 

3.  Monitoriag  Requirements 

Several  comments  were  received 
regarding  the  proposed  crumb  and  latex 
sampling  requirements.  In  both 
instances,  tike  EPA  decided  that  the 
changes  suggested  by  the  commenters 
were  technically  appropriate,  and  they 
did  not  resMlt  in  any  detrimental 
environmental  impact. 

Specifically,  commenters  found  the 
requirement  to  sample  "before  any 
opportunity  for  emissions  to  the 
atmosphere*'  to  be  either  infeasible  or 
unsafe  for  HBR/SBRS  and  EPR  and 
suggested  inodifications  to  the  proposed 
sampling  poovisions.  In  response  to 
these  comments,  the  .final  rule  states 
that  PBR/SBRS  or  EPR  crumb  samples 
must  be  taken  "as  soon  as  safe  and 
feasible  after  the  stripping  operation, 
but  no  latertthan  the  entry  point  for  the 
first  imit  opieration  following  the 
stiijpper  (e^,  the  dewatering  screen)." 

For  SBRz^  commenters  pointed  out 
that  a  more  logical  sampling  location  for 
determining  the  initial  HAP 
concentration  in  the  SBL  is  the  mixed 
latex  in  the  storage  tank  feeding  the 
coagulator  (rather  than  directly  after  the 
stripper).  T^e  EPA  agreed  with  these 
comments,  ind  the  final  rule  has  revised 
the  SBL  sampling  location  to  be  "prior 
to  any  coagulation  operations." 

Conunents  were  also  received 
opposing  the  proposed  crumb  or  latex 
sampling  frequency  provisions. 
Commenters  believed  that  it  is 
impractical  to  take  a  rubber  sample  each 
operating  day  for  every  grade  of 
elastomer  produced,  because  of  the  time 
required  to  reach  representative 
ojjerating  conditions  and  to  run  an 
accurate  analytical  test.  Suggested 
altemativesjincluded  one  test  per  day, 
one  test  per  "campaign."  daily  sampling 
that  is  reduced  to  weekly  sampling 
upon  demonstration  of  daily 
compliance^  and  daily  sampling  with 
the  exception  of  grades  produced  for 
less  than  4  kours  in  a  day.  Since  the 
variability  qf  the  residual  HAP  contents 
between  elastomer  grades  is  relatively 
small,  and  aince  production  schedules 
.typically  produce  very  similar  grades  of 
polymer  for  extended  periods  of  time, 
the  EPA  concluded  that  reducing  the 
sampling  frequency  to  once  per  day  for 
continuous  processes  would  greatly 
simplify  the  rule,  while  still  ensuring 
that  practically  all  grades  of  elastomer 
are  represented  by  such  sampling.  This 
change  is  reflected  in  the  final  rule. 

Some  commenters  were  concerned 
that  compli^ce  would  be  based  on  one 
sample  per  day,  and  requested  that  an 
owner  or  operator  be  allowed  to  sample 


crumb  or  latex  more  freqviently,  and 
include  the  residual  organic  HAP  results 
of  these  samples  in  the  average.  While 
the  EPA  believes  that  the  proposed  rule 
did  not  preclude  a  company  from  using 
more  than  one  sample  per  day  in 
determining  the  (weekly)  average,  the 
EPA  has  revised  the  language  in  the 
final  rule  to  make  this  opjxirtimity 
clearer. 

Several  commenters  stated  that  the 
rule  should  provide  an  allowance  for 
missed  or  invalid  crumb  or  latex 
samples.  The  proposed  rule  designated 
the  railure  to  collect  any  single  sample 
as  an  excursion.  These  commenters 
suggested  that  the  EPA  should  require 
75  percent  of  samples  to  be  collected. 

The  EPA  recognizes  that  a  niunber  of 
circumstances  could  occur  that  cause  a 
sample  not  to  be  analyzed  in  accordance 
with  the  rule.  These  may  be  in  the  form 
of  sampling  system  malfunctions,  mis- 
analysis,  or  other  problems.  The  EPA 
realizes  that  there  are  unique  challenges 
associated  with  the  sampling  of  solid 
polymer,  and  agrees  that  problems 
could  occur  that  would  cause  a  sample 
to  be  missed.  The  EPA  also  recognizes 
that  some  of  the  test  methods  being 
validated  to  analyze  the  residual  organic 
HAP  in  the  crumb  take  long  periods  of 
time  to  perform,  meaning  that  the 
oppwrtimity  to  obtain  a  second  sample 
may  not  be  available  if  a  mis-analysis  in 
the  laboratory  occurs.  While  the  EPA 
expects  that  soimd  company  procediues 
could  eliminate  most  of  these  and  other 
problems,  the  EPA  agrees  that  it  is 
unreasonable  to  expect  that  no  problems 
would  ever  occur  that  result  in  a  missed 
sample.  Therefore,  an  excursion  for 
back-end  process  operations  is  defined 
in  the  final  rule  as  when  either  (1)  the 
monthly  weighted  average  is  above  the 
appUcable  limit,  or  (2)  when  less  than 
75  percent  of  the  required  samples  are 
taken,  analyzed,  and  included  in  the 
monthly  average. 

At  proposal,  the  EPA  specifically 
requested  comments  on  the  feasibility  of 
the  use  of  computer  predictive  modeling 
as  an  alternative  to  the  daily  crumb  or 
latex  sampling,  or  the  stripper 
parametric  monitoring  compliance 
alternatives.  Numerous  commenters 
supported  the  allowance  of  such 
systems,  while  other  expressed 
reservations.  While  the  EPA  believes 
that  computer  predictive  modeling  may 
be  an  attractive  alternative  to  the 
periodic  sampling  and  stripp>er 
parametric  monitoring  compliance 
options,  the  EPA  is  convinosd  that  the 
use  of  computer  predictive  modeling  is 
so  site-specific  that  it  is  not  possible  to 
include  general  requirements  for  the  use 
of  such  a  system  in  subpart  U. 
Nevertheless,  the  EPA  believes  that 


fedlities  should  have  the  opportunity  to 
utilize  techniques  that  are  equivalent  to 
the  two  options  of  compUance  provided 
in  the  proposed  rule  for  facilities  using 
stripping  technolo^.  Therefore,  the 
EPA  has  included  a  third  option  that 
provides  the  opportunity  for  the  site- 
spiecific  approval  of  alternative  means  of 
compliance  through  the  submittal  of  an 
'alternative  compliance  plan. 

F.  Wastewater  Operations  Provisions 

Several  commenters  pointed  out  that 
the  wastewater  provisions  of  subpart  G 
that  are  referenced  in  §  63.501  of 
subpart  U  are  the  subject  of  litigation 
brought  by  the  Chemical  Manufacturers' 
Association  against  the  EPA. 
Consequently,  sources  subject  to  these 
provisions  cannot  know  what  the  final 
wastewater  provisions,  proposed  to  be 
incorporated  into  subpart  U,  will  be. 
These  commenters  believed  that  the 
EPA  should  "reserve"  the  provisions  of 
§  63.501  pending  the  outcome  of  the 
htigation. 

As  part  of  the  HON  litigation 
proposal,  the  EPA  will  request 
ponunents  specific  to  the  elastomers 
rule.  If  comments  specific  to  the 
elastomers  rule  are  received  they  will  be 
addressed  as  part  of  the  HON 
rulemaking  actions  or  in  actions  specific 
to  the  elastomers  rule,  depending  on  the 
comments.  Therefore,  the  comment 
period  for  this  rule  will  not  be 
reopened. 

ihe  EPA  believes  that  the  wastewater 
provisions  and  the  other  HON 
provisions  should  be  referenced  in  the 
elastomers  rule  so  that  final  resolutions 
of  the  HON  litigation  will  be 
automatically  included  in  the 
elastomers  rule.  However,  changes  made 
to  the  HON  will  be  evaluated  by  the 
EPA  for  apphcability  to  this  rule.  The 
"automatic"  part  refers  to  the  fact  that 
text  changes  will  not  need  to  be  made 
to  this  rule  once  the  EPA,  following 
notice  and  an  opportimity  for  comment, 
finds  the  HON  changes  to  be  applicable^ 
If  the  EPA  determines  that  any  changes 
to  the  HON  are  not  applicable  to  this 
rule,  the  elastomers  rule  will  be  revised 
accordingly. 

Comments  were  received  that  the 
VOHAP  threshold  for  regulation  of  new- 
source  wastewater  streams  (10  ppmw) 
was  too  restrictive,  and  thatthe  EPA  has 
not  provided  an  economic  justification 
regarding  the  achievability  of  the  limit. 
Another  comment  was  received  stating 
that  many  elastomer  product  process 
wastewater  streams  will  have  VOHAP 
concentrations  less  than  50  ppmw,  and 
monitoring  and  recordkeeping 
requirements  are  not  needed  for  these  ' 
streams.  This  comment  recommended 
that  the  EPA  exempt  from  regulation 
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"any  process  stream  at  an  affected 
source  with  an  average  flow  rate  of  less 
than  0.02  liters  per  minute  or  an  average 
VOHAP  concentration  of  less  than  50 
ppmw." 

The  EPA  evaluated  the  new  source 
MACT  floor  determinations  for 
wastewater,  and  determined  that  no 
facility  in  any  subcategory  re]K)rted 
wastewater  controls  equivalent  to  the 
new  source  levels.  In  fact,  no  facility- 
wide  wastewater  controls  greater  than 
the  existing  source  HON  Ihnitations 
were  reported.  Therefore,  the  EPA 
believes  that  this  comment  is  valid,  and 
has  changed  the  final  rule  so  that  the 
new  sources  are  subject  to  the  same 
wastewater  requirements  as  existing 
sources. 

In  the  proposed  rule,  the  definition  of 
"wastewater"  stated  that  a  stream  must 
contain  at  least  5  ppmw  of  VOHAP  and 
have  a  flow  rate  of  0.02  liter  per  minute. 
Given  the  change  in  the  definition  of  a 
Group  1  wastewater  stream  for  new 
sources,  the  EPA  believes  that  it  is 
reasonable  to  revise  the  definition  of 
wastewater  in  accordance  with  the 
commenter's  suggestion  and  therefore 
the  wastewater  definition  has  been 
revised  in  the  final  rule. 

G.  Equipment  Leak  Provisions 

One  commenter  requested  that  the 
proposed  rule  include  an  exclusion  for 
reciprocating  pumps  that  must  leak 
small  quantities  of  product  to  lubricate 
and  cool  the  shaft  and  seal  areas.  The 
EPA  agrees  that  an  exemption  for  the 
situation  described  by  the  commenter  is 
reasonable.  The  EPA  reached  a  similar 
conclusion  in  the  proposed  Polymers 
and  Resins  IV  regulation  (subpart  V). 
Therefore.  §  63.502(d)  has  been  added  to 
the  final  rule  that  exempts  these 
reciprocating  pump  systems. 

Several  commenters  stated  that  3 
years  should  be  allowed  for  compliance 
with  equipment  leak  provisions  for 
compressors  (instead  of  6  months) 
under  certain  circumstances.  The  EPA 
agrees  with  the  commentera,  and  has 
amended  the  compliance  schedule  for 
compressors  in  the  following  situations: 
(1)  Existing  reciprocating  compressors 
which  would  require  design 
modifications  to  connect  to  a  closed- 
vent  or  recovery  system;  and  (2)  systems 
where  existing  compressors  would  be 
replaced. 

H.  Emissions  Averaging  Provisions 

Several  commenters  requested  that 
batch  fit>nt-end  process  vents  be  eligible 
to  average  emissions.  The  EPA  had  not 
allowed  emissions  averaging  of  batch 
front-end  process  vents  at  proposal 
because  the  EPA  considered  the 
accuracy  and  consistency  needed  for 


emissions  averaging  to  be  greater  than 
that  needed  for  applicability 
determinations.  However,  upon 
reconsideration,  the  EPA  determined 
that  the  accuracy  and  consistency  needs 
of  emissions  averaging  could  be  met  by 
applying  a  "discount"  factor  (10 
percent)  to  calculated  emissions  or  by 
requiring  direct  measurement  of 
emissions.  Therefore,  the  final  rule 
allows  emissions  averaging  of  existing 
batch  fiont-end  process  vents. 

/.  Monitoring 

Many  commenters  requested  that  the 
proposed  rule  allow  excused  exclusions 
in  the  same  way  that  the  HON  rule 
allows  excused  excureions.  In  the  final 
rule,  the  EPA  decided  to  excuse  a 
certain  number  of  exclusions  for  each 
reporting  period.  This  decision  was 
based  on  data  and  information 
presented  during  pubUc  comment  on 
the  HON  and  reiterated  in  public 
comments  received  on  this  rule,  and 
during  industry  meetings  held 
subsequent  to  proposal  that  indicated 
that  a  certain  number  of  excursions 
could  be  expected  even  with  properly 
operated  (rallution  control  devices,  llie 
O'A  also  concluded  that  not  allowing 
excused  excursions  would  impose 
significant  additional  capital  and 
operating  costs  on  the  affected  source 
for  only  negligible  corresponding 
reductions  in  air  emissions.  As  is 
always  the  case,  a  State  has  the 
discretion  to  impose  more  stringent 
requirements  than  the  requirements  of 
NESHAP  and  other  Fedwal 
requirements  and  could  choose  not  to 
allow  the  excused  excursion  provisions 
of  this  rule. 

The  EPA  considered  the  number  of 
excused  excursions  that  would  be  most 
appropriate  for  this  standard  and 
determined  that  the  number  of 
excursions  allowed  in  the  HON  would 
be  reasonable.  Therefore,  the  final 
provisions  allow  a  maximum  of  6 
excused  excursions  for  the  first 
semiannual  reporting  period,  decreasing 
by  1  exclusion  each  semiannual 
reporting  period.  Starting  with  the  sixth 
semiannual  reporting  period  (i.e.,  the 
end  of  the  third  year  of  compUance)  and 
thereafter,  affected  sources  are  allowed 
one  excused  exclusion  per  semiaimual 
reporting  period. 

/.  Recordkeeping  and  Reporting 

Several  commenters  stated  that  the 
recordkeeping  and  reporting 
requirements  of  the  proposed  rule  were 
extremely  biudensome  and  requested 
that  the  EPA  reduce  the  burden.  The 
EPA  reexamined  the  recordkeeping  and 
reporting  requirements  of  the  rule  after 
proposal  and  determined  that  burden 


reductions  were  warranted.  The  EPA 
considers  the  recordkeeping  and 
repmting  requirements  of  the  final  rule 
the  minimum  necessary  to  ensure 
compliance  with  the  final  standards. 
The  following  changes  were  made  to 
reduce  the  recordkeeping  and  reporting 
burden: 

(1)  The  requirement  to  submit  an 
Initial  Notification  has  been  eliminated; 

(2)  The  requirement  to  submit  an 
Implementation  Plan  has  been 
eliminated; 

(3)  The  requirement  to  record 
monitored  parameters  every  15  minutes 
has  been  removed.  The  final  rule 
requires  houriy  recording  of  monitored 
parameters  in  place  of  the  15  minute 
records  required  in  the  proposed  rule. 

Although  the  above  changes  will 
reduce  the  burden  on  industry,  the  level 
of  this  reduction  was  not  quantified. 

V.  Administrative  Reqairements 

A.  Docket 

The  docket  is  an  organized  and 
complete  file  of  all  the  information 
submitted  to  or  otherwise  considered  by 
the  EPA  in  the  development  of  the  final 
standards.  The  principal  purposes  of  the 
docket  are: 

(1)  To  allow  interested  parties  to 
readily  identify  and  locate  documents 
so  that  they  can  intelligenUy  and 
effectively  participate  in  the  rulemaking 
process;  and 

(2)  To  serve  as  the  record  in  case  of 
judicial  review  (except  for  interagency 
review  materials  as  provided  for  in 
section  307(d)(7)(A)). 

B.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
5173  (October  4, 1993)),  the  EPA  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
Office  of  Management  and  Budget 
(OMB)  review  and  the  requirements  of 
the  Executive  Order.  The  Executive 
Order  defines  "significant  regulatory 
action"  as  one  that  is  likely  to  result  in 
standards  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect,  in  a  material  way,  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlement,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4J  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
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President'^  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Piirsuant  to  the  terms  of  the  Executive 
Order,  the  0MB  has  notified  the  EPA 
that  it  considers  this  a  "significant 
regulatory  action"  within  the  meaning 
of  the  Executive  Order.  The  EPA 
submitted  this  action  to  the  0MB  for 
review.  Changes  made  in  response  to 
suggestions  or  recommendations  from 
the  OMB  were  dociunented  and 
included  in  the  pubUc  record. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  for  this  NESHAP  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  etseq.An 
Information  Collection  Request  (ICR) 
document  has  been  prepared  by  the  EPA 
(ICR  No.  1746.01),  and  a  copy  may  be 
obtained  from  Sandy  Farmer,  OPPE 
Regulatory  Information  Division  (2137), 
U.S.  Environmental  Protection  Agency, 
401  M  Sti^t,  SW.,  Washington,  DC 
20460,  or  by  calling  (202)  260-2740. 

The  public  recorakeeping  and 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average 
approximately  587  hours  per 
respondent  for  each  of  the  first  3  years 
following  promulgation  of  the  rule. 
These  estimates  include  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Send  comments  regarding  the 
recordkeeping  and  reporting  biuden 
estimate  or  any  other  asp>ect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief,  Infcwmation  Policy  Branch  (2137), 
U.S.  Environmental  Protection  Agency, 
401  M  Stiwt,  SW.,  Washington,  DC 
20460:  and  to  the  Office  of  Information 
and  Regulatory  AfEairs.  Office  of 
Management  and  Budget,  Washington, 
DC  20503,  marked  "Attention:  Desk 
Officer  for  EPA." 

D.  Regulatory  Flexibility  Act 

The  EPA  has  determined  that  it  is  not 
necessary  to  prepare  a  regulatory 
flexibility  analysis  in  connection  with 
this  final  rule.  The  EPA  has  also 
determined  that  this  rule  will  not  have 
a  significant  adverse  economic  impact 
on  a  substantial  number  of  small 
businesses.  Consistent  with  Small 
Business  Administration  (SBA)  size 
standards,  an  elastomer  producing  firm 
is  classified  as  a  small  entity  if  it  has 
less  than  750  employees  and  is 
unaffihated  with  a  larger  domestic 
entity.  Based  upon  this  standard,  three 


of  the  eighteen  ela8t(»ner  producing 
firms  are  classified  as  small  entities  (i.e., 
having  fewer  than  750  employees).  The 
EPA  determined  that  anniial  compliance 
costs  as  a  percentage  of  sales  are  less 
than  one  percent  for  all  of  the  small 
entities  affected  by  this  regulation.  This 
does  not  qualify  as  a  significant 
economic  impact  on  a  substantial 
number  of  small  businesses. 

E.  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1 996 
(SBREFA) 

Pursuant  to  Subtitle  E  of  SBREFA, 
this  rule,  which  is  nonmajor,  was 
submitted  to  Congress  before 
publication  in  the  Federal  Register. 

F.  Unfunded  Mandates 

Under  secticm  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  the  EPA 
must  prepare  a  budgetary  impact 
statement  to  accompany  any  proposed 
or  final  standards  that  include  a  Federal 
mandate  that  may  result  in  estimated 
costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector,  of, 
in  the  aggregate,  $100  million  or  more. 
Under  section  205,  the  EPA  must  select 
the  most  cost  efiiactive  and  least 
biudensome  alternative  that  achieves 
the  objectives  of  the  standard  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  the  EPA  to 
establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  miiquely 
impacted  by  the  standards. 

The  EPA  nas  determined  that  the  final 
standards  do  not  include  a  Federal 
mandate  that  may  result  in  estimated 
costs  of,  in  the  aggregate,  $100  million  . 
or  more  to  either  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
nor  do  the  standards  significantly  or 
uniquely  impact  small  governments, 
because  they  contain  no  requirements 
that  apply  to  such  governments  or 
impose  obligations  upon  them. 
Therefore,  the  requirements  of  the 
Unfunded  Mandates  Act  do  not  apply  to 
this  final  rule. 

List  of  Sobiects  in  40  CFR  Part  63 

Environmental  protection.  Air 
pollution  control,  Hazardous 
substances.  Reporting  and 
recordkeeping  requirements. 

Dated:  July  15, 1996. 
Fred  Haiiiwn, 
Acting  Administrator. 

For  the  reasons  set  out  in  the 
preamble,  part  63  of  tiUe  40,  chapter  I 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 


PART  S3-MATI0NAL  EM8SI0N 
STANDARDS  FOR  HAZARDOUS  AIR 
POLLUTANTS  FOR  AFFECTED 
SOURCE  CATEGORIES 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follotvs: 

Anthority:  42  U.S.C  7401,  et  seq. 

2.  Part  63  is  amended  by  adding 
subpart  U  to  read  as  follows: 

Subpart  U-Mational  Emisaion  StMidarda 
for  HazMHous  Air  Pollulant  Emleeloni: 
Qreup  I  Pdymers  and  Resina 

63.480  A{^licability  and  designation  of 
aflected  sources. 

63.481  Compliance  schedule  and 
relationship  to  existing  applicable  rules. 

63.482  Definitions. 

63.483  Emission  standards. 

63.484  Storage  vessel  provisions. 

63.485  Continuous  front-end  process  vent 
provisions. 

63.486  Batch  front-end  process  vent 
provisions. 

63.487  Batch  front-end  process  venta — 
reference  control  technology. 

63.488  Methods  and  procedures  for  batch. 
front-end  process  vent  group 
determination. 

63.489  Batch  frrmt-end  process  vents- 
monitoring  requirements 

63.490  Batch  front-end  process  vents — 
performance  test  methods  and 
procedures  to  determine  compliance. 

63.491  Batch  front-end  process  vents — 
recordkeeping  requirements. 

63.492  Batch  front-end  process  vents — 
reporting  requirements. 

63.493  Standards  for  back-end  processes. 

63.494  Back-end  process  provisions — 
residual  organic  HAP  limitations. 

63.495  Back-end  process  provisions — 
procedures  to  determine  compliance 
using  stripping  technology. 

63.496  Back-end  process  proviakm^^- 
procedures  to  determine  compliance 
using  control  or  recovery  devices. 

63.497  Back-end  process  provisions — 
monitoring  provisions  for  control  and 
recovery  devices. 

63.498  Back-end  process  provi^ns — 
recordkeeping. 

63.499  Back-end  process  provisions — 
reporting. 

63.500  Back-end  process  provisions — 
carbon  disulfide  limitations  for  styrene 
butadiene  rubber  by  emulsion  processes. 

63.501  Wastewater  provisions. 

63.502  Equipment  leak  provisions. 

63.503  Emissions  averaging  provisions. 

63.504  Additional  test  methods  and 
procedures. 

63.505  Parameter  monitoring  levels  and 
excursions. 

63.506  General  recordkeeping  and  reporting 
provisions. 
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Subpart  U—Nationai  Emissioiv      - 
Standards  for  Hazardous  Air  Pollutant 
Emissions:  Group  I  Polymers  and 
Resins 

§63.480    AppUcabUityanddMignationof 


(a)  Definition  of  affected  source.  The 
provisions  of  this  subpart  apply  to  each 
affected  source.  An  affected  source  is 
either  an  existing  affected  source  or  a 
new  affected  source.  Existing  affected 
source  is  defined  in  paragraph  (a)(1)  of 
this  section,  and  new  affected  source  is 
defined  in  paragraph  (a)(2)  of  this 
section.  The  affected  source  also 
includes  all  wastewater  streams  and 
wastewater  operations  associated  with 
the  elastomer  product  process  imit(s) 
(EPPUs)  included  in  the  affected  source. 

(1)  Except  as  specified  in  paragraphs 
(b)  through  (d)  of  this  section,  an 
existing  affected  source  is  defined  as 
each  group  of  one  or  more  EPPUs  that 
is  not  part  of  a  new  affected  source,  as 
defined  in  paragraph  (a)(2)  of  this 
section,  and  that  is  manufacturing  the 
same  primary  product  and  located  at  a 
plant  site  that  is  a  major  source. 

(2)  Except  as  specified  in  paragraphs 
(b)  through  (d)  of  this  section,  a  new 
affected  source  is  defined  as  a  source 
meeting  the  criteria  of  paragraph 
(a)(2)(i),  (a)(2)(ii),  or  (a)(2)(iii)  of  this 
section. 

(i)  At  a  plant  site  previously  without 
HAP  emission  points,  each  group  of  one 
or  more  EPPUs  manufactiuing  the  same 
primary  product  that  is  part  of  a  major 
source  on  which  construction 
commenced  after  June  12, 1995, 

(ii)  An  EPPU  meeting  the  criteria  in 
parap'aph  (i)(l)(i)  of  this  section,  or 

(iiij  A  reconstructed  affected  source 
meeting  the  criteria  in  paragraph  (i)(2)(i} 
of  this  section. 

(b)  EPPUs  exempted  from  the  affected 
source.  EPPUs  that  do  not  use  any 
organic  HAP  may  be  excluded  finm  the 
affected  source,  provided  that  the  owner 
or  operator  complies  with  the 
requirements  of  paragraphs  (b)(1)  and 
(b)(2)  of  this  section,  if  requested  to  do 
so  by  the  Administrator. 

(1)  Retain  information,  data,  and 
analyses  used  to  document  the  basis  for 
the  determination  that  the  EPPU  does 
not  use  any  organic  HAP.  Types  of 
information  that  could  document  this 
determination  include,  but  are  not 
limited  to,  records  of  chemicals 
piutihased  for  the  process,  analyses  of 
process  stream  composition,  or 
engineering  calculations. 

(2)  When  requested  by  the 
Administrator,  demonstrate  that  the 
"EPPU  does  not  use  any  organic  HAP. 

(c)  Emission  points  exempted  from 
the  affected  source.  The  affected  source 


does  not  include  the  emission  points 
listed  in  paragraphs  (c)(1)  through  (c)(6) 
of  this  section: 

(1)  Stormwater  from  segregated 
sewers; 

(2)  Water  fitnn  fire-fighting  and 
deluge  systems  in  segregated  sewers; 

(3)  Spills; 

(4)  Water  from  safety  showers; 

(5)  Vessels  and  equipment  storing 
and/or  handling  material  that  contains 
no  organic  HAP  or  organic  HAP  as 
impurities  only;  and 

(6)  Equipment  that  is  intended  to 
operate  in  organic  HAP  service  for  less 
than  300  hours  during  the  calendar  year. 

(d)  Processes  exempted  from  the 
affected  source.  The  processes  specified 
in  paragraphs  (d)(1)  through  (d)(3)  of 
this  section  are  not  part  of  the  affected 
soiut». 

(1)  Research  and  development 
facilities; 

(2)  Equipment  that  is  located  within 
an  EPPU  that  is  subject  to  this  subpart 
but  does  not  contain  organic  HAP;  and 

(3)  Solvent  reclamation,  recovery,  or 
recycling  operations  at  hazardous  waste 
treatment,  storage,  and  disposal 
facilities  (TSDF)  requiring  a  permit 
under  40  CFR  part  270  that  are  separate 
entities  and  not  part  of  an  EPPU  to 
which  this  subpart  applies. 

(e)  Applicability  determination  of 
elastomer  equipment  included  in  a 
process  unit  producing  a  non-elastomer 
product.  U  an  elastomer  product  that  is 
subject  to  this  subpart  is  produced 
within  a  process  unit  that  is  subject  to 
subpart  V  of  this  part,  and  at  least  50 
percent  of  the  elastomer  is  used  in  the 
production  of  the  product  manufactured 
by  the  subpart  V  process  unit,  the  unit 
operations  involved  in  the  production  of 
the  elastomer  are  considereid  part  of  the 
process  imit  that  is  subject  to  subpart  V, 
and  not  this  subpart. 

(f)  Primary  product  determination  and 
applicability.  The  primary  product  of  a 
process  unit  shall  be  determined 
according  to  the  procedures  specified  in 
paragraphs  (0(1)  and  (f)(2)  of  this 
section.  Paragraphs  (f)(3)  through  (f)(4) 
of  this  section  describe  whether  or  not 

a  process  unit  is  subject  to  this  subpart. 
Paragraphs  (f)(5)  through  (f)(7)  of  this 
section  discuss  compliance  for  those 
EPPUs  operated  as  flexible  operation 
units,  as  sp>ecified  in  paragraph  (f)(2)  of 
this  section. 

(1)  If  a  process  unit  only  manufactures 
one  product,  then  that  product  shall 
represent  the  primary  product  of  the 
process  imit. 

(2)  If  a  process  unit  is  designed  and 
operated  as  a  flexible  operation  imit,  the 
primary  product  shall  be  determined  as 
specified  in  paragraphs  (0(2)(i)  or 
(f)(2)(ii)  of  this  section  based  on  the 


anticipated  operations  for  the  5  years 
following  September  5. 1996  for  existing 
affected  sources  and  for  the  first  5  years 
after  initial  startup  for  new  affected 
sources. 

(i)  If  the  flexible  operation  unit  will 
manufacture  one  product  for  the  greatest 
operating  time  over  the  five-year  period, 
then  that  product  shall  represent  the 
primary  product  of  the  flexible 
operation  unit. 

(ii)  If  the  flexible  operation  unit  will 
manufacture  multiple  products  equally 
based  on  operating  time,  then  the 
product  with  the  greatest  production  on 
a  mass  basis  over  the  five-year  period 
shall  represent  the  primary  product  of 
the  flexible  operation  unit. 

(3)  If  the  primary  product  of  a  process 
unit  is  an  elastomer  product,  then  that 
process  unit  is  considered  an  EPPU.  If 
that  EPPU  meets  all  the  criteria  of 
paragraph  (a)  of  this  section,  it  is  either 
an  affected  source  or  is  part  of  an 
affected  source  comprised  of  other 
EPPU  subject  to  this  rule  at  the  same 
plant  site  with  the  same  primary 
product.  The  status  of  a  process  unit  as 
an  EPPU,  and  as  an  affected  source  or 
part  of  an  affected  source  shall  not 
change  regardless  of  what  products  are 
produced  in  the  future  by  the  EPPU, 
with  the  exception  noted  in  paragraph 
(f)(3)(i)  of  this  section. 

(i)  If  a  process  unit  terminates  the 
production  of  all  elastomer  products 
and  does  not  anticipate  the  production 
of  any  elastomer  product  in  the  future, 
the  process  unit  is  no  longer  an  EPPU 
and  is  not  subject  to  the  provisions  of 
this  subpart  after  notification  is  made  as 
specified  in  paragraph  (f)(3)(ii)  of  this 
section. 

(ii)  The  owner  or  operator  of  a  process 
unit  that  wishes  to  remove  the  EPPU 
designation  from  the  process  unit,  as 
specified  in  paragraph  (f)(3)(i)  of  this 
section,  shall  notify  the  Administrator. 
This  notification  shall  be  accompanied 
by  rationale  for  why  it  is  anticipated 
that  no  elastomer  products  will  be 
produced  in  the  process  unit  in  the 
future. 

(iii)  If  a  process  unit  meeting  the 
criteria  of  paragraph  (f)(3)(i)  of  this 
section  begins  the  production  of  an 
elastomer  product  in  the  future,  the 
owner  or  operator  shall  use  the 
procedures  in  paragraph  (0(4)(i)  of  this 
section  to  determine  if  the  process  unit 
is  re-designated  as  an  EPPU. 

(4)  If  the  primary  product  of  a  process 
unit  is  not  an  elastomer  product,  then 
that  process  imit  is  not  an  affected 
source,  nor  is  it  part  of  any  affected 
source  subject  to  this  rule.  The  process 
unit  is  not  subject  to  this  rule  at  any 
time,  regardless  of  what  product  is  being 
produced.  The  status  of  the  process  unit 
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as  not  beiiig  an  EPPU,  and  therefore  not 
being  an  affected  source  or  part  of  an 
affected  source  subject  to  this  subpart, 
shall  not  change  regardless  of  what 
products  afe  produced  in  the  futiire  by 
the  EPPU,  with  the  exception  noted  in 
paragraph  (0(4)(i)  of  this  section. 

(i)  If,  at  any  time  beginning  September 
5,  2001,  th$  owner  or  operator 
determines  that  an  elastomer  product  is 
the  primary  product  for  the  process  unit 
based  on  actual  production  data  for  any 
preceding  consecutive  five-year  period, 
then  the  pnocess  unit  shall  be  classified 
as  an  EPPU.  If  an  EPPU  meets  all  the 
criteria  in  paragraph  (a)  of  this  section, 
it  is  either  en  affected  source  or  part  of 
an  affected  source  and  shall  be  subject 
to  this  rule. 

(ii)  If  a  process  unit  meets  the  criteria 
of  paragraph  {f)(4)(i)  of  this  section,  the 
owner  or  o^rator  shall  notify  the 
Administrator  within  6  months  of 
making  this  determination.  The  EPPU, 
as  the  entire  affected  source  or  part  of 
an  affiscted  source,  shall  be  in 
compliance  with  the  provisicHis  of  this 
rule  within  3  years  from  the  date  of  such 
notification. 

(iii)  If  a  process  unit  is  re-designated 
as  an  EPPU  but  does  not  meet  ailthe 
criteria  of  paragraph  (a)  of  thivsecticm, 
the  owner  or  operator  shall  notify  the 
Administraitor  within  6  months  of 
making  this  determination.  This 
notification  shall  include 
doounentation  justifying  the  EPPU's 
status  as  not  being  an  affected  source  or 
not  being  part  of  an  affected  source. 

(5)  Once  the  primary  product  of  a 
process  unit  has  been  determined  to  be 
an  elastomer  product  and  it  has  been 
determined  that  all  the  criteria  of 
paragraph  Ca)  of  this  section  are  met  for 
the  EPPU,  ^e  owner  or  operator  of  the 
affected  source  shall  comply  with  the 
standards  for  the  primary  product. 
Owners  or  operators  of  flexible 
operation  units  shall  comply  with  the 
standards  for  the  primary  product  as 
specified  in  either  paragraph  (f)(5)(i)  or 
(f)(5)(ii)  of  this  section,  except  as 
specified  in  paragraph  (f)(5)(iii)  of  this 
section. 

(i)  Each  owner  or  operator  shall 
determine  the  group  status  of  each 
emission  point  that  is  part  of  that 
flexible  oporation  unit  based  on 
emission  point  characteristics  when  the 
primary  product  is  being  manufactured. 
Based  on  this  finding,  the  owner  or 
operator  sh$ll  comply  with  the 
applicable  standards  for  the  primary 
product  for  each  emission  point,  as 
appropriate,  at  all  times,  regardless  of 
what  product  is  being  produced. 

(ii)  Alternatively,  each  owner  or 
operator  sh|ll  determine  the  group 
status  of  each  emission  point  that  is  part 


of  the  flexible  operation  unit  based  on 
the  emission  point  characteristics  when 
each  product  produced  by  the  flexible 
operation  unit  is  manufectured, 
regardless  of  whether  the  product  is  an 
elastomer  product  or  not.  Based  on 
these  findings,  the  owner  or  operator 
shall  comply  with  the  applicable 
standards,  as  appropriate,  regardless  of 
what  product  is  being  produced. 

Note:  Under  this  scenario,  it  is  possible 
that  the  group  status,  and  therefore  the 
requirement  to  achieve  emission  reductions, 
for  an  emission  point  may  change  depending 
on  the  product  being  manubctxired.  j 

(iii)  Whenever  a  flexible  operation 
imit  manufactures  a  product  that  meets 
the  criteria  of  paragraph  (b)  of  this 
section  (i.e.,  does  not  use  or  produce 
any  organic  HAP),  all  activities 
associated  with  the  manufacttire  of  the 
product,  including  the  operation  and 
monitoring  of  control  or  recovery 
devices,  shall  be  exempt  from  the 
requirements  of  this  rule. 

(6)  The  determinaticm  of  the  primary 
product  for  a  process  unit,  to  include 
the  determination  of  applicability  of  this 
subpart  to  process  units  that  are 
designed  and  operated  as  flexible 
operation  units,  shall  be  reported  in  the 
Notification  of  Compliance  Status 
required  by  §63. 506(e)(5)  when  the 
primary  product  is  determined  to  be  an 
elastomer  product.  The  Notification  of 
Compliance  Status  shall  include  the 
information  specified  in  either 
paragraph  (e)(6)(i)  or  (e)(6)(ii)  of  this 
section.  If  the  primary  product  is 
determined  to  be  something  other  than 
an  elastomer  product,  the  owner  or 
operator  shall  retain  information,  data, 
and  analysis  used  to  document  the  basis 
for  the  determination  that  the  primary 
product  is  not  an  elastomer  product. 

(i)  If  the  EPPU  manufactures  only  one 
elastomer  product,  identification  of  that 
elastomer  product. 

(ii)  If  the  EPPU  is  designed  and 
operated  as  a  flexible  operation  imit,  the 
information  specified  in  paragraphs 
(f)(6)(ii)(A)  through  (f)(6)(ii)(C)  of  this 
section,  as  appropriate. 

(A)  Identification  of  the  primary 
product. 

(B)  Information  concerning  operating 
time  and/or  production  mass  for  each 
product  that  was  used  to  make  the 
determination  of  the  primary  product 
under  paragraph  (0(2)(i)  or  (f)(2)(ii)  of 
this  section. 

(C)  Identification  of  which 
compliance  option,  either  paragraph 
(f)(5)(i)  or  {f)(5)(ii)  of  this  section,  has 
been  selected  by  the  owner  or  operator. 

(7)  To  demonstrate  compliance  with 
the  rule  during  those  periods  when  a 
flexible  operation  unit  that  is  subject  to 


this  subpart  is  producing  a  product 
other  than  an  elastomer  product  or  is 
producing  an  elastomer  product  that  is 
not  the  primary  product,  the  owner  or 
operator  shall  comply  with  either 
paragraphs  (f)(7)(i)  and  (f)(7)(ii)  or 
paragraph  (f)(7)(iii)  of  this  section. 

(i)  Establish  parameter  monitoring 
levels  as  specified  in  §  63.505,  for  those 
emission  points  designated  as  Group  1, 
as  appropriate. 

(ii)  Submit  the  parameter  monitoring 
levels  developed  imder  paragraph 
(f)(7)(i)  of  this  section  and  the  basis  for 
them  in  the  Notification  of  Compliance 
Status  report,  as  specified  in 
§  63.506(e)(5). 

(iii)  Demonstrate  that  the  parameter 
monitoring  levels  established  for  the 
primary  product  are  also  appropriate  for 
those  periods  when  products  other  than 
the  primary  product  are  being  produced. 
Material  demonstrating  this  finding 
shall  be  submitted  in  the  Notification  of 
Compliance  Status  report  as  specified  in 
§  63.506(e)(5). 

(g)  Stomge  vessel  ownership 
determination.  The  owner  or  operator 
shall  follow  the  procedures  specified  in 
paragraphs  (g)(1)  through  (g)(8)  of  this 
section  to  determine  to  which  process 
imit  a  storage  vessel  shall  belong. 

(1)  If  a  storage  vessel  is  already 
subject  to  another  subpart  of  40  CFR 
part  63  on  September  5, 1996,  that 
storage  vessel  shall  belong  to  the 
process  unit  subject  to  the  other  subpart. 

(2)  If  a  storage  vessel  is  dedicated  to 
a  single  process  unit,  the  storage  vessel 
shall  belong  to  that  process  unit. 

(3)  If  a  storage  vessel  is  shared  among 
process  units,  then  the  storage  vessel 
shall  belong  to  that  process  imit  located 
on  the  same  plant  site  as  the  storage 
vessel  that  has  the  greatest  input  into  or 
output  from  the  storage  vessel  (i.e.,  the 
process  unit  has  the  predominant  use  of 
the  storage  vessel). 

(4)  If  predominant  use  cannot  be 
determined  for  a  storage  vessel  that  is 
shared  among  process  units  and  if  only 
one  of  those  process  units  is  an  EPPU 
subject  to  this  subpart,  the  storage  vessel 
shall  belong  to  that  EPPU. 

(5)  If  predominant  use  cannot  be 
determined  for  a  storage  vessel  that  is 
shared  among  process  units  and  if  more 
than  one  of  the  process  units  are  EPPUs 
that  have  different  primary  products 
and  that  are  subject  to  this  subpart,  then 
the  owner  or  operator  shall  assign  the 
storage  vessel  to  any  one  of  the  EPPUs 
sharing  the  storage  vessel. 

(6)  If  the  predominant  use  of  a  storage 
vessel  varies  from  year  to  year,  then 
predominant  use  shall  be  determined 
based  on  the  utilization  that  occurred 
during  the  year  preceding  September  5, 
1 996  or  based  on  the  expected 
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utilization  for  the  5  years  following 
September  5, 1996  for  existing  affected 
sources,  whichever  is  more, 
representative  of  the  expected 
operations  for  that  storage  vessel,  and 
based  on  the  expected  utilization  for  the 
5  years  after  initial  startup  for  new 
affected  sources.  The  determination  of 
predominant  use  shall  be  reported  in 
the  Notification  of  Compliance  Status 
required  by  §  63.506(e)(5)(vii).  If  the 
predominant  use  changes,  the 
redetermination  of  predominant  use 
shall  be  reported  in  the  next  Periodic 
Report. 

(7)  If  the  storage  vessel  begins 
receiving  material  from  (or  sending 
material  to)  another  process  unit;  ceases 
to  receive  material  firom  (or  send 
material  to)  a  process  unit;  or  if  the 
applicability  of  this  subpart  to  a  storage 
vessel  has  been  determined  according  to 
the  provisions  of  paragraphs  (g)(1) 
through  (g)(6)  of  this  section  and  there 
is  a  significant  change  in  the  use  of  the 
storage  vessel  that  could  reasonably 
change  the  predominant  use,  the  owner 
or  operator  shall  reevaluate  the 
appUcabiUty  of  this  subpart  to  the 
storage  vessel. 

(8)  Where  a  storage  vessel  is  located 
at  a  major  source  that  includes  one  or 
more  process  units  which  place  material 
into,  or  receive  materials  from  the 
storage  vessel,  but  the  storage  vessel  is 
located  in  a  tank  farm,  the  appUcability 
of  this  subpart  shall  be  determined 
according  to  the  provisions  in 
paragraphs  (g)(8)(i)  through  (g)(8)(iv)  of 
this  section. 

(i)  The  storage  vessel  may  only  be 
assigned  to  a  process  unit  tliat  utilizes 
the  storage  vessel  and  does  not  have  an 
intervening  storage  vessel  for  that 
product  (or  raw  materials,  as 
appropriate).  With  respect  to  any 
process  unit,  an  intervening  storage 
vessel  means  a  storage  vessel  connected 
by  hard-piping  to  the  process  unit  and 
to  the  storage  vessel  in  the  tank  farm  so 
that  product  or  raw  material  entering  or 
leaving  the  process  unit  flows  into  (or 
from)  the  intervening  storage  vessel  and 
does  not  flow  directly  into  (or  from)  the 
storage  vessel  in  the  tank  farm. 

(ii)  If  there  is  no  process  imit  at  the 
major  source  that  meets  the  criteria  of 
paragraph  (g)(8)(i)  of  this  section  with 
respect  to  a  storage  vessel,  this  subpart 
does  not  apply  to  the  storage  vessel. 

(iii)  If  there  is  only  one  process  imit 
at  the  major  source  that  meets  the 
criteria  of  paragraph  (g)(8)(i}  of  this 
section  with  respect  to  a  storage  vessel, 
the  storage  vessel  shall  be  assigned  to 
that  process  unit.  Applicability  of  this 
subpart  to  the  storage  vessel  shall  then 
be  determined  according  to  the 


provisions  of  paragraph  (a)  of  this 
section. 

(iv)  If  there  are  two  or  more  process 
units  at  the  major  source  that  meet  the 
criteria  of  paragraph  (g)(8)(i)  of  this 
section  with  respect  to  a  storage  vessel, 
the  storage  vessel  shall  be  assigned  to 
one  of  those  process  units  according  to 
the  provisions  of  paragraph  (g)(6)  of  this 
section.  The  predominant  use  shall  be 
determined  among  only  those  process 
imits  that  meet  the  criteria  of  paragraph 
(g)(8)(i)  of  this  section. 

(h)  Recovery  operation  equipment 
ownership  determination.  The  owner  or 
operator  shall  follow  the  procedures 
specified  in  paragraphs  (h)(1)  through 
(h)(7)  of  this  section  to  determine  to 
which  process  unit  recovery  operation 
equipment  shall  belong. 

(1)  If  recovery  operation  equipment  is 
already  subject  to  another  subpart  of  40 
CFR  part  63  on  September  5, 1996,  that 
recovery  operation  equipment  shall 
belong  to  the  process  imit  subject  to  the 
other  subpart. 

(2)  If  recovery  operation  equipment  is 
used  exclusively  by  a  single  process 
imit,  the  recovery  operation  shall  belong 
to  that  process  unit. 

(3)  IT  recovery  operation  equipment  is 
shared  among  process  units,  then  the 
recovery  operation  equipment  shall 
belong  to  that  process  unit  located  on 
the  same  plant  site  as  the  recovery 
operation  equipment  that  has  the 
greatest  input  into  or  output  from  the 
recovery  operation  equipment  (i.e.,  that 
process  imit  has  the  predominant  use  of 
the  recovery  operation  equipment). 

(4)  If  predominant  use  cannot  be 
determined  for  recovery  operation 
equipment  that  is  shared  among  process 
units  and  if  one  of  those  process  units 
is  an  EPPU  subject  to  this  subpart,  the 
recovery  operation  equipment  shall 
belong  to  the  EPPU  subject  to  this 
subpart. 

(5)  If  predominant  use  cannot  be 
determined  for  recovery  operation 
equipment  that  is  shared  among  process 
units  and  if  more  than  one  of  the 
process  units  are  EPPUs  that  have 
different  primary  products  and  that  are 
subject  to  this  subpart,  then  the  owner 
or  operator  shall  assign  the  recovery 
operation  equipment  to  any  one  of  those 
EPPUs. 

(6)  If  the  predominant  use  of  recovery 
operation  equipment  varies  from  year  to 
year,  then  the  predominant  use  shall  be 
determined  based  on  the  utilization  that 
occurred  during  the  year  preceding 
September  5, 1996  or  based  on  the 
expected  utiUzation  for  the  5  years 
following  September  5, 1996  for  existing 
affected  sources,  whichever  is  the  more 
representative  of  the  expected 
operations  for  the  recovery  operations 


equipment,  and  baaed  on  the  expected 
utilization  for  the  first  5  years  after 
initial  startup  for  new  affected  sources. 
This  determination  shall  be  reported  in 
the  Notification  of  CompUance  Status 
required  by  §63.506(e)(5)(viii).  If  the 
predominant  use  changes,  the 
redetermination  of  predominant  use 
shall  be  reported  in  the  next  Periodic 
Report. 

[7]  If  (hen  is  an  unexpected  change  in 
the  utilization  of  recoveiy  operation 
equipment  that  could  reasonably  change 
the  predominant  use,  the  owner  or 
operator  shall  redetermine  to  which 
process  unit  the  recovery  operation 
belongs  by  reperforming  the  procedures 
specified  in  paragraphs  (h)(2)  through 
(h)(6)  of  this  section. 

(i)  Changes  or  additions  to  plant  sites. 
The  provisions  of  paragraphs  (i)(l) 
through  (i)(4)  of  this  section  apply  to 
owners  or  op>erators  that  change  or  add 
to  their  plant  site  or  affiacted  source. 
Paragraph  (i)(S)  provides  examples  of 
what  are  and  are  not  considered  process 
changes  for  purposes  of  paragraph  (i)  of 
this  section. 

(1)  Adding  an  EPPU  to  a  plant  site. 
The  provisions  of  paragraphs  (i)(l)(i) 
through  (i)(l)(ii)  of  this  section  apply  to 
owners  or  o|}erators  that  add  EPPUs  to 
a  plant  site^ 

(i)  If  an  EPPU  is  added  to  a  plant  site, 
the  addition  shall  be  a  new  affected 
source  and  shall  be  subject  to  the 
requirements  for  a  new  affected  source 
in  this  subpart  upon  initial  startup  or  by 
September  5, 1996,  whichever  is  later,  if 
the  addition  meets  the  criteria  specified 
in  paragraphs  (i](l)(i)(A)  through 
(i)(l)(i)(B)  and  either  (i)(l)(i)(C)  or 
(i)(l)(i)P)  of  this  section: 

(A)  It  is  an  addition  that  meets  the 
definition  of  construction  in  §63.2  of 
subpart  A; 

(B)  Such  construction  commenced 
after  June  12, 1995;  and 

(C)  The  addition  has  the  potential  to 
emit  10  tons  per  year  or  more  of  any 
HAP  or  25  tons  per  year  or  more  of  any 
combination  of  HAP,  and  the  primary 
product  of  the  addition  is  currently 
produced  at  the  plant  site  as  the  primary 
product  of  an  affected  source;  or 

(D)  The  primary  product  of  the 
addition  is  not  currently  produced  at 
the  plant  site  as  the  primary  product  of 
an  affected  source,  and  the  plant  site 
meets,  or  after  the  addition  is 
constructed  will  meet,  the  definition  of 
a  major  source  in  §  63.2  of  subpart  A. 

(ii)  If  an  EPPU  is  added  to  a  plant  site, 
the  addition  shall  be  subject  to  the 
requirements  for  an  existing  affected 
source  in  this  subpart  upon  initial 
startup  or  by  3  years  after  September  5, 
1996,  whichever  is  later,  if  the  addition 
does  not  meet  the  criteria  specified  in 
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paragraph  (i)(l)(i)  of  this  section  and  the 
plant  site  meets,  or  after  the  addition  is 
completed  will  meet,  the  definiticm  of 
major  source. 

(2)  Adding  emission  points  or  making 
process  changes  to  existing  affected 
sources.  The  provisions  of  paragraphs 
(i)(2)(i)  through  (i)(2)(ii)  of  this  section 
apply  to  owners  or  operators  that  add 
emission  paints  or  make  proces^ 
changes  to  an  existing  affected  source. 

(i)  If  any  process  change  is  made  or 
emission  pcdnt  is  added  to  an  existing 
affected  source,  or  if  a  process  change 
creating  one  or  more  additional  Group 
1  emission  point(s)  is  made  to  an 
existing  aSeicted  source,  the  entire 
affected  source  shall  be  a  new  affected 
source  and  shall  be  subject  to  the 
requirements  for  a  new  affected  source 
in  this  subpart  upon  initial  startup  or  by 
September  3, 1996,  whichever  is  later,  if 
the  process  change  or  addition  meets 
the  criteria  specified  in  paragraphs 
(i)(2)(i)(A)  tkrough  (iH2)(i)(B)  of  this 
section: 

(A)  It  is  a  process  change  or  additicm 
that  meets  the  definition  of 
reconstruction  in  §  63.2  of  subpart  A; 
and 

(B)  Such  neconstruction  commenced 
after  Jiuie  12, 1995. 

(ii)  If  any  process  change  is  made  or 
emission  point  is  added  to  an  existing 
affected  source,  or  if  a  process  change 
creating  one  or  more  additional  Group 
1  emission  point(s)  is  made  to  an 
existing  affected  source  and  the  process 
change  or  addition  does  not  meet  the 
criteria  specified  in  paragraphs 
.(i)(2)(i)(A)  and  (i)(2)(i)(B)  of  this  section, 
the  resulting  emission  point(s)  shall  be 
subject  to  the  requirements  for  an 
existing  affected  source  in  this  subpart. 
The  resulting  emission  point(s)  shall  be 
in  compliance  upon  initial  startup  or  by 
3  years  after  September  5, 1996, 
whichever  i$  later,  unless  the  owner  or 
operator  demonstrates  to  the 
Administrator  that  achieving 
compliance  will  take  longer  than 
making  the  process  change  or  addition. 
If  this  demonstration  is  made  to  the 
Administrator's  satisfaction,  the  owner 
or  operator  shall  follow  the  procedures 
in  paragraphs  (i)(2)(iii)(A)  through 
(i)(2)(iii)(C)  of  this  section  to  establish  a 
compliance  date. 

(iii)  To  establish  a  compliance  date  for 
an  emission  point  or  points  specified  in 
paragraph  (iK2)(ii)  of  this  section,  the 
procedures  specified  in  paragraphs 
(i)(2)(iii)(A)  through  (i)(2)(iiiKC)  of  this 
section  shall  be  followed. 

(A)  The  owner  or  operator  shall 
submit  to  th«  Administrator  for 
approval  a  compliance  schedule,  along 
with  a  justiQcation  for  the  schedule. 


(B)  The  compliance  schedule  shall  be 
submitted  within  180  days  after  the 
process  change  or  addition  is  made  or 
the  information  regarding  the  change  or 
addition  is  known  to  the  owner  or 
operator,  uinless  the  compliance 
schedule  has  been  previously  submitted 
to  the  permitting  authority.  The 
compliance  schedule  may  be  submitted 
in  the  next  Periodic  Report  if  the 
process  change  or  addition  is  made  after 
the  date  the  Notification  of  Compliance 
Status  report  is  due. 

(C)  The  Administrator  shall  approve 
the  compliance  schedule  or  request 
changes  within  120  calendar  days  of 
receipt  of  the  compliance  schedule  and 
justification. 

(3)  Existing  source  requirements  for 
Group  2  emission  points  that  become 
Group  1  emission  points.  If  a  process 
change  or  addition  that  does  not  meet 
the  criteria  in  paragraph  (i)(l)  or  (i)(2)  of 
this  section  is  made  to  an  existing  plant 
site  or  existing  affected  source,  and  the 
change  causes  a  Group  2  emission  point 
to  become  a  Group  1  emission  point,  for 
that  emission  point  the  owner  or 
operator  shall  comply  with  the 
requirements  of  this  subpart  for  existing 
Ooup  1  emission  points.  Compliance 
shall  be  achieved  as  expeditiously  as 
practicable,  but  in  no  event  later  than  3 
years  after  the  emission  point  becomes 

a  Group  1  emission  point. 

(4)  Existing  source  requirements  for 
some  emission  points  that  become 
subject  to  subpart  H  requirements.  If  a 
surge  control  vessel  or  bottoms  receiver 
becomes  subject  to  §  63.170  of  subpart 
H.  or  if  a  compressor  becomes  siibject  to 
§63.164  of  subpart  H,  the  owner  or 
operator  shall  be  in  compliance  upon 
initial  startup  or  by  3  years  after 
September  5, 1996,  whichever  is  later, 
unless  the  owner  or  operator 
demonstrates  to  the  Administrator  that 
achieving  compliance  will  take  longer 
than  making  the  change.  If  this 
demonstration  is  made  to  the 
Administrator's  satisfaction,  the  owner 
or  operator  shall  follow  the  procedures 
in  paragraphs  (i)(2)(iii)(A)  through 
(i)(2)(iii)(C)  of  this  section  to  establish  a 
compliance  date. 

(5)  Determining  what  are  and  are  not 
process  changes.  For  purposes  of 
paragraph  (i)  of  this  section,  examples  of 
process  changes  include,  but  are  not 
limited  to,  changes  in  production 
capacity,  feedstock  type,  or  catalyst 
type,  or  whenever  there  is  a 
replacement,  removal,  or  addition  of 
recovery  equipment.  For  purposes  of 
paragraph  (i)  of  this  section,  process 
dianges  do  not  include:  Process  upsets, 
unintentional  temporary  process 
changes,  and  changes  that  are  within  the 
equipment  configuration  and  operating 


conditions  docvunented  in  the 
Notification  of  Compliance  Status  report 
required  by  §  63.506(e)(5). 

(j)  Applicability  of  this  subpart  except 
during  periods  of  startup,  shutdown, 
and  malfunction.  Each  provision  set 
forth  in  this  subpart  or  referred  to  in  this 
subpart  shall  apply  at  all  times  except 
during  periods  of  startup,  shutdown, 
and  malfunction  if  the  startup, 
shutdown,  or  malfunction  precludes  the 
ability  of  a  particular  emission  point  at 
an  affected  source  to  comply  with  one 
or  more  specific  provisions  to  which  it 
is  subject. 

S  63.481    Compliance  schedule  and 
relationship  to  existing  applicable  mles. 

(a)  Affected  sources  are  required  to 
achieve  compUance  on  or  before  the 
dates  specified  in  paragraphs  (b) 
through  (d)  of  this  section.  Paragraph  (e) 
of  this  section  provides  information  on 
requesting  compUance  extensions. 
Paragraphs  (f)  through  (i)  of  this  section 
discuss  the  relationship  of  this  subpart 
to  subpart  A  and  to  other  applicable 
rules.  Where  an  override  of  another 
authority  of  the  Act  is  indicated  in  this 
subpart,  only  compliance  with  the 
provisions  of  this  subpart  is  required. 
Paragraph  (j)  of  this  section  specifies  the 
meaning  of  time  periods. 

(b)  New  affected  sources  that 
commence  construction  or 
reconstruction  after  Jime  12. 1995  shall 
be  in  compliance  with  this  subpart  upon 
initial  startup  or  September  5, 1996, 
whichever  is  later,  as  provided  in 

§  63.6(b)  of  subpart  A. 

(c)  Existing  affected  sources  shall  be 
in  compliance  with  this  subpart  (except 
for  §  63.502  for  which  compliance  is 
covered  by  paragraph  (d)  of  this  section) 
no  later  than  3  years  after  September  5, 
1996,  as  provided  in  §  63.6(c)  of  subpart 
A,  unless  an  extension  has  been  granted 
as  specified  in  paragraph  (e)  of  this 
section. 

(d)  Except  as  provided  for  in 
paragraphs  (d)(1)  through  {d)(4)  of  this 
section,  existing  affected  sources  shall 
be  in  ccmipliance  with  §  63.502  no  later 
than  March  5, 1997  unless  a  request  for 
a  compliance  extension  is  granted 
pursuant  to  section  112(i)(3)(B)  of  the 
Act,  as  discussed  in  §  63.182(a)(6)  of 
subpart  H. 

(1)  CompUance  with  the  compressor 
provisions  of  §  63.164  of  subpart  H  shall 
occur  no  later  than  September  5, 1997 
for  any  compressor  meeting  one  or  more 
of  the  criteria  in  paragraphs  (d)(l)(i) 
through  (d)(l)(iii)  of  this  section,  if  the 
work  can  be  accompUshed  without  a 
process  unit  shutdown,  as  defined  in 
§  63.161  of  subpart  H. 

(i)  The  seal  system  will  be  replaced; 
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(ii)  A  btirrier  fluid  system  will  be 
installed:  or 

(iii)  A  new  barrier  fluid  will  be 
utilized  which  requires  changes  to  the 
existing  barrier  fluid  system. 

(2)  Compliance  with  the  compressor 
provisions  of  §  63.164  of  subpart  H  shall 
occur  no  later  than  March  5, 1998,  for 
any  compressor  meeting  all  the  criteria 
in  paragraphs  (d)(2)(i]  through  (d)(2)(iv) 
of  this  section. 

(i)  The  compressor  meets  one  or  more 
of  the  criteria  specified  in  paragraphs 
(d)(l)(i)  through  (d)(l)(ui)  of  this 
section; 

(ii)  The  work  can  be  accomplished 
without  a  process  unit  shutdown  as 
defined  in  §  63.161  of  subpart  H; 

(iii)  The  additional  time  is  actually 
necessary,  due  to  the  unavailability  of 
parts  beyond  the  control  of  the  owner  or 
operator;  and 

(iv)  The  owner  or  operator  submits 
the  request  for  a  compliance  extension 
to  the  U.S.  Environmental  Protection 
Agency  (EPA)  Regional  Office  at  the 
addresses  listed  in  §  63.13  of  subpart  A 
no  later  than  45  days  before  March  5, 
1997.  The  request  for  a  compliance 
extension  shall  contain  the  information 
specified  in  §63.6(i)(6)(i)(A),  (B),  and 
CD)  of  subpart  A.  Unless  the  EPA 
Regional  Office  objects  to  the  request  for 
a  compliance  extension  within  30 
calendar  days  after  receipt  of  the 
request,  the  request  shall  be  deemed 
approved. 

(3)  If  compliance  with  the  compressor 
provisions  of  §  63.164  of  subpart  H 
cannot  reasonably  be  achieved  without 
a  process  imit  shutdown,  as  defined  in 
§63.161  of  subpart  H,  the  owner  or 
operator  shall  achieve  compliance  no 
later  than  September  8, 1998.  The  owner 
or  operator  who  elects  to  use  this 
provision  shall  submit  a  request  for  an 
extensicm  of  compliance  in  accordance 
with  the  requirements  of  paragraph 
(d)(2)(iv)  of  this  section. 

(4)  Compliance  with  the  compressor 
provisions  of  §  63.164  of  subpart  H  shall 
occur  not  later  than  September  6, 1999 
for  any  compressor  meeting  one  or  more 
of  the  criteria  in  i>aragraphs  (d)(4)(i) 
through  (d)(4)(iii)  of  this  section.  The 
owner  or  operator  who  elects  to  use 
these  provisions  shall  submit  a  request 
for  an  extension  of  compliance  in 
accordance  with  the  requirements  of 
paragraph  (d)(2)(iv)  of  this  section. 

(1)  Compliance  cannot  be  achieved 
without  replacing  the  compressor; 

(ii)  Compliance  cannot  be  achieved 
without  recasting  the  distance  piece;  or 

(iii)  Design  modifications  are  required 
to  connect  to  a  closed-vent  or  recovery 
system. 

(5)  Compliance  with  the  surge  control 
vessel  and  bottoms  receiver  provisions 


of  §  63.170  of  subpart  H  shall  occur  no 
later  than  September  6, 1999. 

(e)  Pursuant  to  section  112(i)(3)(B)  of 
the  Act,  an  owner  or  operator  may 
request  an  extension  allowing  the 
existing  source  up  to  1  additional  year 
to  comply  with  section  112(d) 
standards.  For  purposes  of  this  subpart, 
a  request  for  an  extension  shall  be 
submitted  to  the  operating  permit 
authority  as  part  of  the  operating  permit 
application  or  to  the  Administrator  as  a 
separate  submittal  or  as  part  of  the 
Precompliance  Report.  Requests  for 
extensions  shall  be  submitted  no  later 
than  the  date  on  which  the 
Precompliance  Report  is  required  to  be 
submitted  in  §63.506{e)(3)(i).  The  dates 
specified  in  §  63.6(i)  of  subpart  A  for 
submittal  of  requests  for  extensions 
shall  not  apply  to  this  subpart. 

(1)  A  request  for  an  extension  of 
compliance  shall  include  the  data 
described  in  §  63.6(i)(6)(i)  (A).  (B),  and 
(D)  of  subpart  A. 

(2)  The  requirements  in  §  63.6(i)(8) 
through  §  63.6(i)(14)  of  subpart  A  shall 
govern  the  review  and  approval  of 
requests  for  extensions  of  c(Nnpliance 
with  this  subpart. 

(f)  Table  1  of  this  subpart  specifies  the 
provisions  of  subpart  A  that  apply  and 
those  that  do  not  apply  to  owners  and 
operators  of  afifected  soiut»s  subject  to 
this  subpart.  For  the  purposes  of  this 
subpart.  Table  3  of  subpart  F  is  not 
applicable. 

Ig)  Table  2  of  this  subpart  summarizes 
the  provisions  of  subparts  F,  G,  and  H 
that  apply  and  those  that  do  not  apply 
to  owners  and  operators  of  affected 
sources  subject  to  this  subpart. 

(h)(1)  After  the  compliance  dates 
specified  in  this  section,  an  affected 
source  subject  to  this  subpart  that  is  also 
subject  to  the  provisions  of  40  CFR  part 
63,  subpart  I,  is  required  to  comply  only 
with  the  provisions  of  this  subpart. 

(2)  Sources  subject  to  40  CFR  part  63, 
subpart  I  that  have  elected  to  comply 
through  a  quality  improvement 
program,  as  specified  in  §63.175  or 
§63.176  or  both  of  subpart  H,  may  elect 
to  continue  these  programs  without 
interruption  as  a  means  of  complying 
with  this  subpart.  In  other  words, 
becoming  subject  to  this  subpart  does 
not  restart  or  reset  the  "compbance 
clock"  as  it  relates  to  reduced  burden 
earned  through  a  quality  improvemmt 
program. 

(i J  After  the  compliance  dates 
specified  in  this  section,  a  storage  vessel 
that  belongs  to  an  affected  source 
subject  to  this  subpart  that  is  also 
subject  to  the  provisions  of  40  CFR  part 
60,  subpart  Kb  is  required  to  comply 
only  with  the  provisions  of  this  subpart. 
After  the  compliance  dates  specified  in 


paragraph  (d)  of  this  section,  that 
storage  vessel  shall  no  longer  be  subject 
to  40  CFR  part  60,  subpart  ICb. 

(j)  All  terms  in  this  subpart  that  define 
a  period  of  time  for  completion  of 
required  tasks  (e.g.,  monthly,  quarteriy, 
annual),  unless  specified  otherwise  in 
the  section  or  subsection  that  imposes 
the  requirement,  refer  to  the  standard 
calendar  periods. 

(1)  Notwithstanding  time  periods 
specified  in  this  subpart  for  completion 
of  required  tasks,  such  time  f>eriods  may 
be  changed  by  mutual  agreement 
between  the  owner  or  operator  and  the 
Administrator,  as  specified  in  subpart  A 
of  this  part  (e.g.,  a  period  could  begin 
on  the  compliance  date  or  another  date, 
rather  than  on  the  first  day  of  the 
standard  calendar  period).  For  each  time 
period  that  is  changed  by  agreement,  the 
revised  period  shall  remain  in  effect 
until  it  is  changed.  A  new  request  is  not 
necessary  for  each  recturing  period. 

(2)  Where  the  period  specified  for 
compliance  is  a  standard  calendar 
period,  if  the  initial  compliance  date 
occurs  after  the  beginning  of  the  period, 
compliance  shall  be  required  according 
to  the  schedule  specified  in  paragraphs 
(j)(2)(i^  or  (j)(2)(ii)  of  this  section,  as 
appropriate. 

(i)  Compliance  shall  be  required 
before  the  end  of  the  standard  calendar 
period  within  which  the  compliance 
deadline  occurs,  if  there  remain  at  least 
2  weeks  for  tasks  that  must  be 
performed  monthly,  at  least  1  month  for 
tasks  that  must  be  performed  each 
quarter,  or  at  least  3  months  for  tasks 
that  must  be  performed  aimually;  or 

(ii)  In  all  omer  cases,  compliance 
shall  be  required  before  the  end  of  the 
first  full  standard  calendar  period  after 
the  period  within  which  the  initial 
compliance  deadline  occiu^. 

(3)  In  all  instances  where  a  provision 
of  this  subpart  requires  completion  of  a 
task  during  each  multiple  successive 
period,  an  owner  or  operator  may 
perform  the  required  task  at  any  time 
during  the  specified  period,  provided 
that  the  task  is  conducted  at  a 
reasonable  interval  after  completion  of 
the  task  during  the  previous  period. 

§63.482    Definitions. 

(a)  The  following  terms  used  in  this 
subpart  shall  have  the  meaning  given 
them  in  subparts  A  (§  63.2),  F  (§  63.101). 
G  (§63.111).  and  H  (§63.161)  as 
specified  after  each  term: 
Act  (subpart  A) 
Administrator  (subpart  A) 
Automated  monitoring  and  recording 

system  (subpart  G) 
Average  concentration  (subpart  G) 
Boiler  (subpart  G) 
Bottoms  receiver  (subpart  H) 
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By  compound  (subpart  G) 

By-product  (subpart  F) 

Car-seal  (subpart  G) 

Chemical  manufacturing  process  unit 

(subpart  F) 
Closed-venl  system  (subpart  G) 
Co-product  (subpart  F) 
Combustion  device  (subpart  G) 
Commenced  (subpart  A) 
Compliance  date  (subpart  A) 
Compliance  schedule  (subpart  A)' 
Connector  (pubpart  H) 
Constnictioti  (subpart  A) 
Continuousi  monitoring  system  (subpart 

A) 
Continuous  record  (subpart  G) 
Continuous  recorder  (subpart  G) 
Cover  (subpart  G) 
Distillation  imit  (subpart  G) 
Emission  standard  (subpart  A) 
Emissions  averaging  (subpart  A) 
EPA  (subpart  A) 
Equipment  (subpart  H) 
Equipment  leak  (subpart  F) 
Existing  source  (subpart  A) 
External  Hopting  roof  (subpart  G) 
Fill  (subpart  G) 
Fixed  roof  Osubpart  G) 
Flame  zone  (subpart  G) 
Flexible  operation  unit  (subpart  F) 
Floating  roof  (subpart  G) 
Flow  indicator  (subpart  G) 
Halogens  and  hydrogen  halides  (subpart 

G) 
Hazardous  fir  pollutant  (subpart  A) 
Heat  exchange  system  (subpart  F) 
Impurity  (subpart  F) 
hicinerator  (subpart  G) 
In  organic  hazardous  air  pollutant 

service  (subpart  H) 
Instrumentation  system  (subpart  H) 
Internal  floating  roof  (subpart  G) 
Lesser  quantity  (subpart  A) 
Maintenance  wastewater  (subpart  F) 
Major  sourqe  (subpart  A) 
Malfunction  (subpart  A) 
Mass  flow  rate  (subpart  G) 
Maximum  t^e  vapor  pressure  (subpart 

G)  I 

New  source!  (subpart  A) 
Open-ended  valve  or  line  (subpart  H) 
Operating  permit  (subpart  F) 
Organic  H/yP  service  (subpart  H) 
Organic  moiiitoring  device  (subpart  G) 
Owner  or  oi>€)fator  (subpart  A) 
Performance  evaluation  (subpart  A) 
Performance  test  (subpart  A) 
Permitting  authority  (subpart  A) 
Plant  site  (subpart  F) 
Point  of  generation  (subpart  G) 
Potential  to  emit  (subpart  A) 
Primary  fuej  (subj)art  G) 
Process  heater  (subpart  G) 
Process  unit  shutdown  (subpart  H) 
Process  wastewater  (subpart  F) 
Process  wastewater  stream  (subpart  G) 
Product  septarator  (subpart  F) 
Reactor  (subpart  G) 
Reconstruction  (subpart  A) 


Recovery  device  (subpart  G) 

Reference  control  technology  for  process 

vents  (subpart  G) 
Reference  control  technology  for  .storage 

vessels  (subpart  G) 
Refisrence  control  technology  for 

wastewater  (subpart  G) 
ReUef  valve  (subpart  G) 
Research  and  development  fodlity 

(subpart  F) 
Residual  (subpart  G) 
Run  (subpart  A) 
Secondary  fuel  (subpart  G) 
Sensor  (subpart  H) 
Shutdown  (subpart  A) 
Specific  gravity  monitoring  device 

(subpart  G) 
Startup  (subpart  A) 
Startup,  shutdown,  and  malfunction 

plan  (subpart  F) 
State  (subpart  A) 
Surge  control  vessel  (subpart  H) 
Temperature  monitoring  device  (subpart 

G) 
Test  method  (subpart  A) 
Total  resource  effectiveness  index  value 

(subpart  G) 
Treatment  process  (subpart  G) 
Unit  operation  (subpart  F) 
Vent  stream  (subp>art  G) 
Visible  emission  (subpart  A) 
Waste  management  unit  (subpart  G) 
Wastewater  (subpart  F) 
Wastewater  stream  (subpart  G) 

(b)  AH  other  terms  used  in  this 
subpart  shall  have  the  meaning  given 
them  in  this  section.  If  a  term  is  defined 
in  a  subpart  referenced  above  and  in 
this  section,  it  shall  have  the  meaning 
given  in  this  section  for  purposes  of  this 
subpart. 

Affected  source  is  defined  in 
§  63.480(a). 

Aggregate  batch  ventstreain  means  a 
gaseous  emission  stream  containing 
only  the  exhausts  firom  two  or  more 
batch  front-end  process  vents  that  are 
ducted  together  before  being  routed  to  a 
control  device  that  is  in  contfnuous 
operation. 

Average  flow  rate,  as  used  in 
conjunction  with  wastewater 
provisions,  is  defined  in  and 
determined  by  the  specifications  in 
§  63.144(c)  of  subpart  G:  or,  as  used  in 
conjunction  with  the  batch  front-end 
process  vent  provisions,  is  defined  in 
and  determined  by  the  specifications  in 
§63.48a(e). 

Back-end  refers  to  the  unit  operations 
in  an  EPPU  following  the  stripping 
operations.  Back-end  process  operations 
include,  but  are  not  limited  to,  filtering, 
coagulation,  blending,  concentration, 
drying,  separating,  and  other  finishing 
operations,  as  well  as  latex  and  cnunb 
storage. 

BcOch  cycle  means  the  operational 
step  or  steps,  from  start  to  finish,  that 
occur  as  part  of  a  batch  unit  operation. 


Batch  cycle  limitation  means  an 
enforceable  restriction  on  the  number  of 
batch  cycles  that  can  be  performed  in  a 
year  for  an  individual  batch  front-end 
process  vent. 

Batch  emission  episode  means  a 
discrete  emission  venting  episode 
associated  with  a  single  batch  unit 
operation.  Multiple  batch  emission 
episodes  may  occur  from  a  single  batch 
unit  operation. 

Batch  front-end  process  vent  means  a 
point  of  emission  from  a  batch  imit 
operation  having  a  gaseous  emission 
stream  with  annual  organic  HAP 
emissions  greater  than  225  kilograms 
per  year  and  located  in  the  front-end  of 
a  process  unit.  Batch  front-end  process 
vents  exclude  relief  valve  discharges 
and  leaks  fit>m  equipment  regiilated 
under  §63.502. 

Batch  process  means  a  discontinuous 
process  involving  the  bulk  movement  of 
material  through  sequential 
manufacturing  steps.  Mass,  temperature, 
concentration,  and  other  properties  of 
the  process  vary  wth  time.  Addition  of 
raw  material  and  withdrawal  of  product 
do  not  typically  occur  simultaneously  in 
a  batch  process.  For  the  purposes  of  tiiis 
subpart,  a  process  producing  polymers 
is  characterized  as  continuous  or  batch 
based  on  the  operation  of  the 
polymerization  reactors. 

Batch  unit  operation  means  a  imit 
operation  operated  in  a  batch  process 
mode. 

Butyl  rubber  means  a  copolymer  of 
isobutylene  and  other  monomers. 
Typical  other  monomers  include 
isoprene  and  methylstyrenes.  A  tjrpical 
composition  of  butyl  rubber  is 
approximately  85  to  99  percent 
isobutylene  emd  one  to  fifteen  percent 
other  monomers.  Most  butyl  rubber  is 
produced  by  precipitation 
polymerization,  although  other  methods 
may  be  used. 

Compounding  unit  means  a  unit  of 
operation  which  blends,  melts,  and 
resolidifies  solid  polymers  for  the 
purpose  of  incorporating  additives, 
colorants,  or  stabilizers  into  the  final 
elastomer  product.  A  unit  operation 
whose  primary  purpose  is  to  remove    * 
residual  monomers  fit>m  polymers  is  not 
a  compounding  unit. 

Continuous  front-end  process  vent 
means  a  point  of  emission  from  a 
continuous  process  unit  operation 
within  an  affected  source  having  a 
gaseous  emission  stream  with  a  flow 
rate  greater  than  or  equal  to  0.005 
standard  cubic  meter  per  minute  and 
with  a  total  organic  HAP  concentration 
greater  than  or  equal  to  50  parts  per 
million  by  volume.  Continuous  front- 
end  process  vents  exclude  reUef  valve 
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discharges  and  leaks  from  equipment 
regulatml  under  §  63.502. 

Continuous  process  means  a  process 
where  the  inputs  and  outputs  flow 
continuously  through  sequential 
manufectiiring  steps  throughout  the 
duration  of  the  process.  Continuous 
processes  typically  approach  steady- 
state  conditions.  Continuous  processes 
typically  involve  the  simultaneous 
addition  of  raw  material  and  withdrawal 
of  product.  For  the  purposes  of  this 
subpart,  a  process  producing  polymers 
is  characterized  as  continuous  or  batch 
based  on  the  operation  of  the 
polymerization  reactors. 

Continuous  unit  operation  means  a 
unit  operation  operated  in  a  continuous 
process  mode. 

Control  device  is  defined  in  §63.111 
of  subpart  G,  except  that  the  term 
"process  vent"  shall  be  replaced  with 
the  term  "continuous  &Y>nt-end  process 
vent"  for  the  purpose  of  this  subpart. 

Crumb  rubber  dry  weight  means  the 
weight  of  the  polymer,  minus  the  weight 
of  water  and  residual  organics. 

Drawing  unit  means  a  unit  operation 
which  converts  polymer  into  a  different 
shape  by  melting  or  mixing  the  {>olymer 
and  then  pulling  it  through  an  orifice  to 
create  a  continuously  extruded  product. 

Elastomer  means  any  polymer  having 
a  glass  transition  temp«ratiue  lower 
tlun  -  10*C.  or  a  glass  transition 
temperature  between  -  10°C  and  25*C 
that  is  capable  of  undergoing 
deformation  (stretching)  of  several 
himdred  percent  and  recovering 
essentially  when  the  stress  is  removed. 
For  the  purposes  of  this  subpart,  resins 
are  not  considered  to  be  elastomers. 

Elastomer  product  means  one  of  the 
following  12  types  of  products,  as  they 
are  defined  in  this  section: 

(1)  Butyl  Rubber, 

(2)  Halobutyl  Rubber, 

(3)  Epichlorohydrin  Elastomers, 

(4)  Ethylene  Propylene  Rubber, 

(5)  Hypalon™. 

(6)  Neoprene, 

(7)  Nitrile  Butadiene  Rubber, 

(8)  Nitrile  Butadiene  Latex, 

(9)  Polybutadiene  Rubber/Styrene 
Butadiene  Rubber  by  Solution, 

(10)  Folysulfide  Rubber, 

(11)  Styrene  Butadiene  Rubber  by 
Emulsion,  and 

(12)  Styrene  Butadiene  Latex. 
Elastomer  product  process  unit 

(EPPU)  means  a  collection  of  equipment 
assembled  and  connected  by  pipes  or 
ducts  used  to  process  raw  matraials  and 
to  manufacture  an  elastomer  product  as 
its  primary  product.  This  collection  of 
equipment  includes  process  vents; 
storage  vesseb,  as  determined  in 
§  63.480(g);  and  the  equipment  (i.e., 
pumps,  compressors,  agitators,  pressure 


relief  devices,  sampling  connection 
systems,  open-ended  valves  or  lines, 
valves,  connectors,  instrumentation 
systems,  sj^e  control  vessels,  and 
bottoms  receivers  that  are  associated 
with  the  elastomer  product  process  unit) 
that  are  subject  to  the  equipment  leak 
provisions  as  specified  in  §63.502. 
Compounding  imits,  spiiming  imits, 
drawing  imits,  extruding  units,  and 
other  finishing  steps  are  not  part  of  an 
EPPU.  In  addition,  a  soUd  state 
polymerization  unit  is  not  part  of  an 
EPPU. 

Elastomer  type  means  one  of  the 
elastomers  defined  under  "elastomer 
product"  in  this  section.  Each  elastomer 
identified  in  that  definition  represents  a 
different  elastomer  type. 

Emission  point  means  an  individual 
continuous  front-end  process  vent, 
batch  front-end  process  vent,  back-end 
process  vent,  storage  vessel,  wastewater 
stream,  or  equipment  leak. 

Emulsion  process  means  a  process 
carried  out  with  the  reactants  in  an 
emulsified  form  (e.g..  polymerization 
reaction). 

Epichlorohydrin  elastomer  means  an 
elastomer  formed  from  the 
polymerization  or  copolymerization  of 
epichlorohydrin  (EPI).  TTie  main 
epichlorohydrin  elastomers  are 
polyepichlorohydrin.  epi-ethylene  oxide 
(EO)  copolymer,  epi-allyl  glycidyl  ether 
(AGE)  copolymer,  and  epi-EO-AGE 
terpolymer.  Epoxy  resins  produced  by 
the  copolymerization  of  EPI  and 
bisphenol  A  are  not  epichlorohydrin 
elastomers. 

Ethylene-propylene  rubber  means  an 
ethylene-propylme  copolymer  or  an 
ethylene-propylene  terpolymer. 
Ethylene-propylene  copolymers  (EPM) 
result  from  the  polymerizaticm  of 
ethylene  and  propylene  and  contain  a 
satiuated  chain  of  the  polymethylene 
type.  Ethylene-propylene  terpolymers 
(EPDM)  are  produced  in  a  sinailar 
manner  as  □'M,  except  that  a  moderate 
amount  of  the  third  monomer  is  added 
to  the  reaction  sequence.  Typical  third 
monomers  include  ethyUdene 
norfoomene,  1,4-hexadiene,  or 
dicyclopentadime.  EthyUdene 
noibomene  is  the  most  commonly  used. 
The  production  process  includes,  but  is 
not  limited  to,  polymerization,  recycle, 
recovery,  and  packaging  operations.  The 
polymerization  reaction  may  occur  in 
either  a  solution  process  or  a  suspension 
process. 

Extruding  unit  means  a  unit  operation 
which  converts  polymer  into  a  different 
shape  by  melting  or  mixing  the  polymer 
and  then  forcing  it  through  an  orifice  to 
create  a  continuously  extruded  product. 

Front-end  refers  to  the  imit  operations 
in  an  EPPU  prior  to,  and  including,  the 


stripping  operations.  The  process  front- 
end  includes  all  activity  from  raw 
material  storage  through  the  stripping 
operation,  including  pre-polymerization 
blending,  reactions,  etc.  For  all  gas- 
phased  reaction  processes,  all  unit 
operations  are  considwed  to  be  front- 
end. 

Gas-phased  reaction  process  means 
an  elastomer  production  process  where 
the  reaction  occurs  in  a  gas  phase, 
fluidized  bed. 

Grade  means  the  subdivision  of  an 
elastomer  product  type  by  different 
characteristics  such  as  molecular 
weight,  monomer  composition, 
significant  mooney  values,  and  the 
presence  or  absence  of  extender  oil  and/ 
or  carbon  black. 

Group  1  batch  front-end  process  vent 
means  a  batch  front-end  process  vent 
releasing  aimual  organic  HAP  emissions 
greater  \han  or  equal  to  11,800  kg/yr  and 
with  a  cutoff  flow  rate,  calculated  in 
accordance  with  §  63.488(f),  greater  than 
or  equal  to  the  annual  average  flow  rate. 

Group  2  batch  front-end  process  vent 
means  a  batch  fr^t-end  process  vent 
that  does  not  fall  within  the  definition 
of  a  Group  1  batch  front-end  process 
vent. 

Group  1  continuous  front-end  process 
vent  means  a  continuous  front-end 
process  vent  releasing  a  gaseous 
emission  stream  that  has  a  total  resource 
effectiveness  index  value,  calculated 
according  to  §  63.115  of  subpart  G.  less 
than  or  equal  to  1.0. 

Group  2  continuous  front-end  process 
vent  means  a  continuous  front-end 
process  vent  that  does  not  fall  within 
the  definition  of  a  Group  1  continuous 
&t>nt-end  process  vent. 

Group  1  storage  vessel  means  a 
storage  vessel  at  an  existing  affected 
source  that  meets  the  apphcability 
criteria  specified  in  Table  3  of  this 
subpart,  or  a  storage  vessel  at  a  new 
affected  source  that  meets  the 
applicability  criteria  specified  in  Table 
4  of  this  subpart. 

Group  2  storage  vessel  means  a 
storage  vessel  that  does  not  fall  within 
the  definition  of  a  Group  1  storage 
vessel. 

Group  1  wastewater  stream  means  a 
process  wastewater  stream  from  an 
elastomer  product  process  unit  at  an 
existing  or  new  source  with  a  total 
volatile  organic  hazardous  air  pollutant 
average  concentration  greater  than  or 
equal  to  10,000  parts  per  milUon  by 
weight  of  compounds  listed  in  table  9  of 
subpart  G  at  any  flowrate;  or  a  process 
wastewater  stream  from  a  process  unit 
at  an  existing  or  new  source  that  has  an 
average  flow  rate  greater  than  or  equal 
to  10  liters  per  minute  and  a  total 
volatile  organic  hazardous  air  pollutant 
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concentration  greater  than  1.000  parts 
per  miUion  by  weight  of  compounds 
listed  in  t4ble  9  of  subpart  G. 

Group  2  vtasXewater  stream  means  any 
process  wastewater  stream  that  does  not 
meet  the  definition  of  a  Group  1 
wastewater  stream. 

Halobutyl  rubber  means  a  butyl 
rubber  elastomer  produced  using 
halogenatod  copolymers. 

Halogenated  aggregate  batch  vent 
stream  means  an  aggregate  batch  vent 
stream  determined  to  have  a  total  mass 
emission  rate  of  halogen  atoms 
contained  in  organic  compounds  of 
3,750  kg/yf  or  greater  determined  by  the 
Procedure^  presented  in  §  63.488(h). 

Halogenated  batch  front-end  process 
vent  means  a  batch  front-end  process 
vent  determined  to  have  a  mass 
emission  r»te  of  halogen  atoms 
contained  in  organic  compounds  of 
3.750  kg/yr  or  greater  determined  by  the 
procedures  presented  in  §  63.488(h). 
Halogenated  continuous  firont-end 
process  veat  means  a  continuous  front- 
end  process  vent  determined  to  have  a 
mass  emission  rate  of  halogen  atoms 
contained  in  organic  compounds  of  0.45 
kg/hr  or  greater  determined  by  the 
procedures  presented  in 
§63.115(dM2)(v)  of  subpart  G. 

High  coi^ersion  latex  means  a  latex 
where  all  monomers  are  reacted  to  at 
least  95  peicent  conversion. 

Hypafon  ""^  means  a  chlorosulfonated 
polyethylene  that  is  a  synthetic  rubber 
produced  for  uses  such  as  wire  and 
cable  insulation,  shoe  soles  and  heels, 
automotive!  components,  and  building 
products. 

Latex  means  a  colloidal  aqueous 
emulsion  of  elastomer.  A  latex  may  be 
further  processed  into  finished  products 
by  direct  use  as  a  coating  or  as  a  foam, 
or  it  may  be  precipitated  to  separate  the 
rubber  particles,  which  are  then  used  in 
dry  state  to  prepare  finished  products. 
Latex  we^At  includes  the  weight  of 
the  polymer  and  the  weight  of  the  water 
solution. 

Mass  process  means  a  process  carried 
out  through  the  use  of  thermal  energy 
(e.g.,  polymerization  reaction).  Mass 
processes  do  not  utiUze  emulsifying  or 
suspending  agents,  but  can  utiUze 
catalysts  or  other  additives. 

Material  recovery  section  means  the 
equipment  that  recovers  unreacted  or 
by-product  materials  from  any  process 
section  for  jetum  to  the  EPPU,  oiff-site 
purification  or  treatment,  or  sale. 
Equipment  designed  to  separate 
unreacted  or  by-product  material  from 
the  polyme^  product  is  to  be  included 
in  this  process  section,  provided  that  at 
the  time  of  initial  compliance  some  of 
the  material  is  recovered  for  reuse  in  the 
process,  off-site  purification  or 


treatment,  or  sale.  Otherwise,  such 
equipment  is  to  be  assigned  to  one  of 
the  other  process  sections,  as 
appropriate.  If  equipment  is  used  to 
recover  unreacted  or  by-prodflfct 
material  and  return  it  directly  to  the 
same  piece  of  process  equipment  from 
which  it  was  emitted,  then  the  recovery 
equipment  is  considered  to  be  part  of 
tfauB  process  section  that  contains  the 
process  equipment.  On  the  other  hand, 
if  equipment  is  used  to  recover 
unreacted  or  by-product  material  and 
return  it  to  a  diffierent  piece  of  process 
equipment  in  the  same  process  section, 
the  recovery  equipment  is  considered  to 
be  part  ef  a  material  recovery  section. 
Equipment  that  treats  recovered 
materials  is  to  be  included  in  this 
process  section,  but  equipment  that  also 
treats  raw  materials  is  not  to  be 
included  in  this  process  section.  The 
latter  equipment  is  to  be  included  in  the 
raw  materials  preparation  section. 

Month  means  either  a  calendar  month 
or  a  repeating  30-day  period.  For  the 
purixises  of  compUance  with  the  back- 
end  limitations  in  §  63.506,  a  month  can 
begin  on  any  day  of  the  month  (i.e., 
starting  on  the  IS"*"  and  ending  on  the 
14"'  of  the  following  month),  as  long  as 
the  month  never  contains  more  than  31 
calendar  days. 

Neoprene  means  a  polymer  of 
chloroprene  (2-chloro-l,3-butadiene). 
The  free  radical  emulsion  process  is 
generally  used  to  produce  neoprene. 
although  other  methods  may  be  used. 

Nitriie  butadiene  latex  means  a 
polymer  consisting  primarily  of 
unsatiuated  nitriles  and  dienes,  usually 
acrylcMiitrile  and  1,3-butadiene,  that  is 
sold  as  a  latex. 

Nitriie  butadiene  rubber  means  a 
polymer  consisting  primarily  of 
unsaturated  nitriles  and  dienes,  usually 
acrylonitrile  and  1,3-butadiene,  not 
including  those  facilities  that  produce 
nitriie  butadiene  latex. 

Organic  hazardous  air  pollutant(s) 
(organic  HAP)  means  one  or  more  o^  the 
chemicals  Usted  in  Table  5  of  this 
subpart  or  any  other  chemical  which: 

(1)  Is  knowingly  introduced  into  the 
manufacturing  process  other  than  as  an 
impurity,  or  has  been  or  will  be  reported 
under  any  Federal  or  State  program, 
such  as  EPCRA  section  311,  312.  or  313 
or  Title  V;  and 

(2)  Is  Usted  in  Table  2  of  subpart  F  of 
this  part. 

Polybutadiene  rubber/styrene 
butadiene  rubber  by  solution  means  a 
polymer  of  1,3-butadiene  produced 
using  a  solution  process,  and/or  a 
polymer  that  consists  primarily  of 
styrene  and  butadiene  monomer  units 
and  is  produced  using  a  solution 
process. 


Polymerization  reaction  section 
means  the  equipment  designed  to  cause 
monomer(s)  to  react  to  form  polymers, 
including  equipment  designed  primarily 
to  cause  the  formation  of  short  polymer 
chains  (e.g.,  oligomers  or  low  polymers), 
but  not  including  equipment  designed 
to  prepare  raw  materials  for 
polymerization  (e.g..  esterification 
vessels).  For  the  purposes  of  this 
subpart,  the  polymerization  reaction 
section  begins  with  the  equipment  used 
to  transfer  the  materials  from  the  raw 
materials  preparation  section  and  ends 
with  the  last  vessel  in  which 
polymerization  occurs. 

Polysulfide  rubber  meaas  a  polymer 
produced  by  reacting  sodium 
polysulfide  and  chloroethyl  formal. 
Polysulfide  rubber  may  be  produced  as 
latexes  or  solid  product. 

Primary  product  is  defined  in  and 
determined  by  the  procedures  specified 
in  §  63.480(f). 

Process  section  means  the  equipment 
designed  to  accomplish  a  general  but 
well-defined  task  in  polymers 
production.  Process  sections  include 
raw  materials  preparation, 
polymerization  reaction,  and  material 
recovery.  A  process  section  may  be 
dedicated  to  a  single  EPPU  or  may  be 
conunon  to  more  than  one  EPPU. 

Process  unit  means  a  collection  of 
equipment  assembled  and  connected  by 
pipes  or  ducts  to  process  raw  materials 
and  to  manufecture  a  product. 

Process  vent  means  a  point  of 
emission  fiom  a  luiit  operation  having  a 
gaseous  emission  stream.  Typical 
process  vents  include  condenser  vents, 
dryer  vents,  vacuiun  pumps,  steam 
ejectors,  and  atmospheric  vents  from 
reactors  and  other  process  vessels,  but 
do  not  include  pressure  reUef  valves. 

Product  means  a  compound  or 
material  which  is  manufactured  by  a 
process  imit.  By-products,  isolated 
intermediates,  impurities,  wastes,  and 
trace  contaminants  are  not  considered 
products. 

Raw  materials  preparation  section 
means  the  equipment  at  a  polymer 
manufacturing  plant  designed  to 
prepare  raw  materials,  such  as 
monomers  and  solvents,  for 
polymerization.  For  the  purposes  of  this 
standard,  this  process  section  begins 
with  the  equipment  used  to  transfer  raw 
materials  from  storage  and/ or  the 
equipment  used  to  transfer  recovered 
material  from  the  material  recovery 
process  sections,  and  ends  with  the  last 
piece  of  equipment  that  prepares  the 
material  for  polymerization.  The  raw 
materials  preparation  section  may 
include  equipment  that  is  used  to 
purify,  dry.  or  otherwise  treat  raw 
materials  or  raw  and  recovered 
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materials  together,  to  activate  catalysts; 
and  to  promote  esterification  including 
the  formation  of  some  short  polymer 
chains  (oligomers).  The  raw  materials 
preparation  section  does  not  include 
equipment  that  is  designed  primarily  to 
accomplish  the  formation  of  oligomers, 
the  treatment  of  recovered  materials 
alone,  or  the  storage  of  raw  materials. 

Recovery  operations  equipment 
means  the  equipment  used  to  separate 
the  components  of  process  streams. 
Recovery  operations  equipment 
includes  distillation  units,  condensers, 
etc.  Equipment  used  for  wastevrater 
treatment  shall  not  be  considered 
recovery  o{>erations  equipment. 

i?esin  means  a  polymer  that  is  not  an 
elastomer.  The  following  are 
characteristics  of  resins  and  the 
production  of  resins: 

(1)  The  polymer  is  a  block  polymer; 

(2)  The  manufactured  polymer  does 
not  require  vulcanization  to  make  useful 
products; 

(3)  The  polymer  production  process  is 
operated  to  achieve  at  least  99  percent 
monomer  conversion;  and 

(4)  The  polymer  process  unit  does  hot 
recycle  unreacted  monomer  back  to  the 
process. 

So7jd  state  polymerization  unit  means 
a  unit  operation  which,  through  the 
application  of  heat,  furthers  the 
polymerization  (i.e.,  increases  the 
intrinsic  viscosity)  of  polymer  chips. 

Solution  process  means  a  process 
where  both  the  monomers  and  the 
resulting  polymers  are  dissolved  in  an 
organic  solvent. 

Steady-state  conditions  means  that  all 
variables  (temperatiues,  pressiues. 
volumes,  flow  rates,  etc.)  in  a  process  do 
not  vary  significantly  with  time;  minor 
fluctuations  about  constant  mean  values 
can  occur. 

Storage  vessel  means  a  tank  or  other 
vessel  that  is  used  to  store  liquids  that 
contain  one  or  more  organic  HAP  and 
that  has  been  assigned,  according  to  the 
procedures  in  §  63.480(g),  to  an  EPPU 
that  is  subject  to  this  subpart.  Storage 
vessels  do  not  include: 

(1)  Vessels  permanently  attached  to 
motor  vehicles  such  as  trucks,  railcars, 
barges,  or  ships; 

(2)  Pressure  vessels  designed  to 
operate  in  excess  of  204.9  kilopascals 
and  without  emissions  to  the 
atmosphere; 

(3)  Vessels  with  capacities  smaller 
than  38  cubic  meters; 

(4)  Vessels  and  equipment  storing 
and/or  handling  material  that  contains 
no  organic  HAP,  or  organic  HAP  as 
impurities  only; 

(5)  Surge  control  vessels  and  bottoms 
receiver  tanks;  and 

(6)  Wastewater  storage  tanks. 


Stripping  technology  means  the 
removal  of  organic  compounds  from  a 
raw  elastomer  product  by  the  use  of  heat 
and/or  vacuum.  Stripping  technolo^ 
includes  steam  stripping,  direct 
volatilization,  chemical  stripping,  and 
other  methods  of  devolatilization. 

Styrene  butadiene  latex  means  a 
polymer  consisting  primarily  of  stjnrene 
and  butadiene  monomer  units  produced 
using  an  emulsion  process  and  sold  as 
a  latex. 

Styrene  butadiene  rubber  by  emulsion 
means  a  polymer  consisting  primarily  of 
styrene  and  butadiene  monomer  units 
produced  using  an  emulsion  process. 
Styrene  butadiene  rubber  by  emulsion 
does  not  include  styrene  butadiene 
latex. 

Suspension  process  means  a  process 
carried  out  with  the  reactants  in  a  state 
of  suspension,  typically  achieved 
through  the  use  of  water  and/or 
suspending  agents  (e.g.,  pol)rmerization 
reaction). 

Tata]  organic  compounds  (TOC) 
means  those  compounds,  excluding 
methane  and  ethane,  measured 
according  to  the  procedures  of  Method 
18  or  Method  25A  of  40  CFR  part  60, 
appendix  A. 

Year  means  any  consecutive  12- 
month  period  or  365  rolling  days.  For 
the  piuposes  of  emissions  averaging,  the 
term  year  applies  to  any  12-month 
period  selected  by  the  facility  and 
defined  in  its  Emissions  Averaging  Plan. 
For  the  piuposes  of  batch  cycle 
limitations,  the  term  year  applies  to  the 
12-month  period  defined  by  the  facility 
in  its  Notification  of  Compliance  Status. 

f  53.483    Emission  standards. 

(a)  Except  as  allowed  under 
paragraphs  (b)  and  (c)  of  this  section, 
the  owner  or  operator  of  an  existing  or 
new  aHiected  source  shall  comply  with 
the  provisions  in: 

(1)  Section  63.484  for  storage  vessels; 

(2)  Section  63.485  for  continuous 
front-end  process  vents; 

(3)  Sections  63.486  through  63.492  for 
batch  front-end  process  vents; 

(4)  Sections  63.493  through  63.500  for 
back-end  process  operations; 

(5)  Section  63.501  for  wastewater, 

(6)  Section  63.502  for  equipment 
leaks; 

(7)  Section  63.504  for  additional  test 
methods  and  procedures; 

(8)  Section  63.505  for  monitoring 
levels  and  excursions;  and 

(9)  Section  63.506  for  general 
reporting  and  recordkeeping 
requirements. 

(d)  Instead  of  complying  with 
§§63.484,  63.485,  63.493,  and  63.501, 
the  owner  or  operator  of  an  existing 
affected  source  may  elect  to  control  any 


or  all  of  the  storage  vessels,  continuous 
front-end  process  vents,  batch  front-end 
process  vents,  aggregate  batch  vent 
streams,  and  back-end  process 
emissions  within  the  affected  so\uoe, 
plus  any  or  all  process  wastewater 
streams  associated  with  the  affected 
source,  to  different  levels  using  an 
emissions  averaging  compliance 
approach  that  uses  the  procedures 
specified  in  §  63.503.  An  owner  or 
operator  electing  to  use  emissions 
averaging  must  still  comply  with  the 
provisions  of  §§  63.484,  63.485,  63.486, 
63.493,  and  63.501  for  affected  source 
emission  points  not  included  in  the 
emissions  average. 

(c)  A  State  may  decide  not  to  allow 
the  use  of  the  emissions  averaging 
compliance  approach  specified  in 
paragraph  (b)  of  this  section  as  a 
compliance  option  for  an  existing 
affected  source. 

163.484    Storage  vassal  provtsions. 

(a)  For  each  storage  vessel  located  at 

an  affected  source,  except  for  those 
storage  vessels  exempted  by  paragraph 
(b)  of  this  section,  the  owner  or  operator 
shall  comply  with  the  reqviirements  of 
§§  63.119  tiirough  63.123  and  §  63.148 
of  subpart  G,  with  the  differences  noted 
in  paragraphs  (c)  through  (q)  of  this 
section.  •  I 

(b)  Storage  vessels  described  in 
paragraphs  (b)(1)  through  (b)(7)  of  this 
section  are  exempt  from  the  storage 
vessel  requirements  of  this  section. 

(1)  Storage  vessels  containing  styrene- 
butadiene  latex; 

(2)  Storage  vessels  containing  other 
latex  products  and  located  downstream 
of  the  stripping  operations; 

(3)  Storage  vessels  containing  high 
conversion  latex  products; 

(4)  Storage  vessels  located 
downstream  of  the  stripping  operations 
at  affected  sources  subject  to  the  back- 
end  residual  organic  HAP  limitation 
located  in  §  63.494.  that  are  complying 
through  the  use  of  stripping  technology, 
as  specified  in  §  63.495; 

(5)  Storage  vessels  containing  styrene; 

(6)  Storage  vessels  containing 
acrylamide;  and 

(7)  Storage  vessels  containing 
epichlorohydrin. 

(c)  When  the  term  "storage  vessel"  is 
used  in  §§63.119  through  63.123  and 
63.148  of  subpart  G,  the  definition  of 
this  term  in  §  63.482  shall  apply  for  the 
purposes  of  this  subpart. 

(d)  When  the  term  "Group  1  storage  . 
vessel"  is  used  in  §§  63.119  through 
63.123  and  ^  63.148  of  subpart  G,  the 
definition  of  this  term  in  §63.482  shall 
apply  for  the  purposes  of  this  subpart. 

(e)  When  the  term  "Group  2  storage 
vessel"  is  used  in  §§63.119  through 
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63.123  and  $63,148  of  subpart  G,  the 
definition  of  this  tenn  in  §  63.482  shall 
apply  for  the  purposes  of  this  subpart 

(0  When  the  emissions  averaging 
provisions  of  §  63. 150  of  subpart  G  are 
referred  to  in  §  63.119  and  §  63.123  of 
subpart  G,  the  emissions  averaging 
provisions  contained  in  §  63.503  shall 
apply  for  the  purposes  of  this  subpart. 

(g)  When  DtBcember  31, 1992  is 
referred  to  in  i§  63.119  of  subpart  G,  it 
shall  be  replaced  with  June  12, 1995  for 
the  purposes  of  this  subpart. 

(h)  When  April  22, 1994  is  referred  to 
in  §  63.119  of  subpart  G,  it  shall  be 
replaced  with  September  5, 1996  for  the 
purposes  of  this  subpart. 

(i)  Each  owner  or  operator  shall 
comply  with  this  paragraph  instead  of 
§  63.120(d)(lKii)  of  subpart  G  for  the 
purposes  of  this  subpart.  If  the  control 
device  used  to  comply  with  this  section 
is  also  used  to  comply  with  §§  63.485 
through  §  63.501.  the  performance  test 
required  for  these  sections  is  acceptable 
for  demonstrating  compliance  with 
§  63.119(e)  of  subpart  G  for  the  piuposes 
of  this  subpart.  The  owner  or  operator 
will  not  be  required  to  prepare  a  design 
evaluation  for  the  control  device  as 
described  in  §63.120(d)(l)(i)  of  subpart 
G,  if  the  performance  test  meets  the 
criteria  sp>eciQed  in  paragraphs  (i)(l) 
and  (i)(2)  of  this  section. 

(1)  The  perlormance  test  demonstrates 
that  the  control  device  achieves  greater 
than  or  equal  to  the  required  control 
efficiency  specified  in  §63. 119(e)(1)  or 

§  63.1 19(e)(2)  of  subpart  G,  as 
appUcable;  anid 

(2)  The  performance  test  is  submitted 
as  part  of  the  Notification  of  Compliance 
Statiis  required  by  §  63.506(e)(5). 

(j)  When  th*  term  "operating  range"  is 
used  in  §63.1E0(d)(3)(i)  of  subpart  G.  it 
shall  be  replaced  with  the  term  "level," 
for  the  purposes  of  this  subpart.  This 
level  shall  be  Established  using  the 
procedures  specified  in  §  63.505. 

(k)  When  the  Notification  of 
Compliance  Status  requirements 
contained  in  §63.1520j)  of  subpart  G  are 
referred  to  in  $§  63.120.  63.122.  and 
63.123  of  subpart  G,  the  Notification  of 
Compliance  Status  requirements 
contained  in  §  63.506(e)(5)  shall  apply 
for  the  purposes  of  this  subpart. 

(1)  When  the  Periodic  Report 
requirements  contained  in  §  63.152(c)  of 
subpart  G  are  referred  to  in  §§  63.120, 
63.122.  and  63.123  of  subpart  G,  the 
Periodic  Report  requirements  contained 
in  §  63.506(e)(6)  shall  apply  for  the 
purposes  of  this  subpart. 

(m)  When  other  reports  as  required  in 
§  63.152(d)  of  subpart  G  are  referred  to 
in  §  63.122  of  subpart  G.  the  reporting 
requirements  Contained  in  §  63.506(e)(7) 


shall  apply  for  the  purposes  of  this 
subpart. 

(n)  When  the  Implementation  Plan 
requirements  contained  in  §  63.151(c)  of 
subpart  G  are  referred  to  in  §  63.119 
through  §  63.123  of  subpart  G.  for  the 
purposes  of  this  subpart  the  owner  or 
operator  of  an  affected  source  need  not 
comply. 

(o)  When  the  Initial  Notification  Plan 
requirements  contained  in  §  63.151(b)  of 
subpart  G  are  referred  to  in  §  63.119 
through  §  63.123  of  subpart  G,  for  the 
purposes  of  this  subpart  the  owner  or 
operator  of  an  affected  source  need  not 
comply. 

(pj  When  the  determination  of 
equivalence  criteria  in  §  63.102(b)  of 
subpart  F  are  referred  to  in  §  63.121(a) 
of  subpart  G.  the  provisions  in  §  63.6(g) 
of  subpart  A  shall  apply  for  the 
purpor  ;  of  this  subpart. 

(c^ '     1  compliance  date  for  storage 
ves     >  at  affected  sources  subject  to  the 
previsions  of  this  section  is  specified  in 
§63.481. 

§  63.485    Continuous  front-«nd  procew 
vent  proviaions. 

(a)  For  each  continuous  front-end 
process  vent  located  at  an  affected 
source,  the  owner  or  operator  shall 
comply  with  the  requirements  of 
§§63.113  through  63.118  of  subpart  G, 
except  as  provided  for  in  i>aragraphs  (b) 
through  (s)  of  this  section.  Continuous 
front-end  process  vents  that  are 
combined  with  one  or  more  batch  front- 
end  process  vents  shall  comply  with 
paragraph  (m)  or  (n)  of  this  section. 

(b)  When  the  term  "process  vent"  is 
used  in  §§63.113  through  63.118  of 
subpart  G,  it  shall  be  replaced  with  the 
term  "continuous  front-end  process 
vent,"  and  the  definition  of  this  term  in 
§  63.482  shall  apply  for  the  purposes  of 
this  subpart. 

(c)  When  the  term  "halogenated 
process  vent"  is  used  in  §§63.113 
through  63.118  of  subpart  G,  it  shall  be 
replaced  with  the  term  "halogenated 
continuous  front-end  process  vent,"  and 
the  definition  of  this  term  in  §63.482 
shall  apply  for  the  purposes  of  this 
subpart. 

(a)  When  the  term  "Group  1  process 
vent"  is  used  in  §§  63.113  through 
63.118  of  subpart  G,  it  shall  be  replaced 
with  the  term  "Group  1  continuous 
front-end  process  vent,"  and  the 
definition  of  this  term  in  §  63.482  shall 
apply  for  the  purposes  of  this  subpart. 

(e)  When  the  term  "Group  2  process 
vent"  is  used  in  §§  63.113  through 
63.118  of  subpart  G,  it  shall  be  replaced 
with  the  term  "Group  2  continuous 
front-end  process  vent,"  and  the 
definition  of  this  term  in  §  63.482  shall 
apply  for  the  purposes  of  this  subpart. 


(f)  When  December  31, 1992  is 
referred  to  in  §63.113  of  subpart  G.  it 
shall  be  replaced  with  June  12, 1995  for 
the  purposes  of  this  subpart. 

(g)  When  §S  63.151(f).  alternative 
monitoring  parameters,  and  63.152(e). 
submission  of  an  operating  permit,  of 
subpart  G  are  referred  to  in  §§  63.114(c) 
and  63.117(e)  of  subpart  G,  §63.506(0, 
alternative  monitoring  parameters,  and 
§  63.506(e)(8).  submission  of  an 
operating  permit,  respectively,  shall 
apply  for  the  purposes  of  this  subpart. 

(hj  When  the  Notification  of 
Comphance  Status  requirements 
contained  in  §  63.152(b)  of  subpart  G  are 
referred  to  in  §§63.114,  63.117,  and 
63.118  of  subpart  G.  the  Notification  of 
Compliance  Status  requirements 
contained  in  §  63.506(e)(5)  shall  apply 
for  the  purposes  of  this  subpart. 

(i)  when  the  Periodic  Report 
requirements  contained  in  §  63.152(c)  of 
subpart  G  are  referred  to  in  §§  63.117 
and  63.118  of  subpart  G,  the  Periodic 
Report  requirements  contained  in 
§  63.506(e)(6)  shall  apply  for  the 
purposes  of  this  subpart. 

(jj  When  the  definition  of  exclusion  in 
§  63.152(c)(2)(ii)(A)  of  subpart  G  is 
referred  to  in  §  63.118(f)(2)  of  subpart  G. 
the  definition  of  excursion  in  §  63.505(^ 
and  (h)  shall  ^ply  for  the  purposes  of 
this  subpart. 

(k)  For  the  purposes  of  this  subpart, 
owners  and  operators  shall  comply  with 
§63.505.  parameter  monitoring  levels 
and  excursions,  instead  of  §63. 114(e)  of 
subpart  G.  When  the  term  "range"  is 
used  in  §  63.117(f),  §  63.118(a)(2)(iv), 
(b)(2)(iv),  (f)(1).  and  (f)(6)  of  subpart  G, 
it  shall  be  replaced  with  the  term 
"level."  This  level  is  determined  in 
accordance  writh  §63.505. 

(1)  When  reports  of  process  changes 
are  required  imder  §63.118  (g).  (h).  (i). 
and  (j)  of  subpart  G,  paragraphs  (1)(1) 
through  (1)(4)  of  this  section  shall  apply 
for  the  purposes  of  this  subpart. 

(1)  Whenever  a  process  change,  as 
defined  in  §  63.115(e)  of  subpart  G.  is 
made  that  causes  a  Group  2  continuous 
front-end  process  vent  to  become  a 
Group  1  continuous  fit)nt-end  process 
vent,  the  owner  or  Operator  shall  submit 
the  following  information  in  the  first 
periodic  report  following  the  process 
change,  as  specified  in 
§63.506(e)(6)(iii)(D)(2): 

(i)  A  description  of  the  process 
change;  and 

(ii)  A  schedule  for  compliance  with 
§  63.113(a)  of  subpart  G,  as  required 
under  §63.506(e)(6)(iii)(D)(2). 

(2)  Whenever  a  process  change,  as 
defined  in  §  63.115(e)  of  subpart  G,  is 
made  that  causes  a  Group  2  continuous 
front-end  process  vent  with  a  THE 
greater  than  4.0  to  become  a  Group  2 


Federal  Register  /  Vol.  61,  No.  173  /  Thursday,  September  5,  1996  /  Rules  and  Regulations    46935 


continuous  front-end  process  vent  with 
a  TRE  less  than  4.0,  the  owner  or 
operator  shall  submit  the  following 
information  in  the  first  periodic  report 
following  the  process  change,  as 
specified  in  §  63.506(e)(6)(iii)(D)(2): 

(i)  A  description  of  the  process 
change;  and 

(ii)  A  schedule  for  compliance  with 
the  provisions  of  §  63.113(d)  of  subpart 
G,  as  required  imder 
§63.506(e)(6)(iii)(D)(2). 

(3)  Whenever  a  process  change,  as 
defined  in  §  63.115(e)  of  subpart  G,  is 
made  that  causes  a  Group  2  continuous 
front<end  process  vent  with  a  flow  rate 
less  than  0.005  standard  cubic  meter  per 
minute  (scmm)  to  become  a  Group  2 
continuous  front-end  process  vent  with 
a  flow  rate  of  0.005  scmm  or  greater  and 
a  TRE  index  value  less  than  or  equal  to 
4.0,  the  owner  or  operator  shall  submit 
the  following  information  in  the  first 
periodic  report  following  the  process 
change,  as  specified  in 
§63.506(e)(6)(iii)(D)(2): 

(i)  A  description  of  the  process 
change;  and 

(ii)  A  schedule  for  compUance  with 
two  provisions  of  §  63.113(d)  of  subpart 
G,  as  required  under 
§63.506(e)(6)(iii)P)(2). 

(4)  Whenever  a  process  change,  as 
defined  in  §  63.115(e)  of  subpart  G,  is 
made  that  causes  a  Group  2  continuous 
front-end  process  vent  with  an  organic 
HAP  concentration  less  than  50  puts 
per  million  by  volume  (ppmv)  to 
become  a  Group  2  continuous  front-end 
process  vent  with  an  organic  HAP 
concentration  of  50  ppmv  or  greater  and 
a  TRE  index  value  less  than  or  equal  to 
4.0,  the  owner  or  operator  shall  submit 
the  following  information  in  the  first 
periodic  report  following  the  process 
change,  as  specified  in 
§63.506(e)(6)(iii)P)(2): 

(i)  A  description  of  the  process 
change;  and 

(ii)  A  schedule  for  compliance  with 
the  provisions  of  §63.1 13(d)  of  subpart 
G,  as  required  under 
§63.506(e)(6)(iii)CD)(2). 

(m)  If  a  batdi  front -end  process  vent 
is  combined  with  a  continuous  &Y)nt- 
end  process  vent  prior  to  being  routed 
to  a  control  device,  the  combined  vent 
stream  shall  comply  with  either 
paragraph  (m)(l)  or  (m)(2)  of  this 
section,  as  appropriate. 

(1)  If  the  continuous  fit>nt-end  process 
vent  is  a  Group  1  continuous  fit)nt-end 
process  vent,  the  combined  vent  stream 
shall  comply  with  all  requirements  for 
a  Group  1  continuous  process  vent 
stream  in  §§  63.113  through  63.118  of 
subpart  G,  with  the  diflerences  noted  in 
paragraphs  (b)  through  (1)  of  this 
section. 


(2)  If  the  continuous  front-end  process 
vent  is  a  Group  2  continuous  front-end 
process  vent,  me  TRE  index  value  shall 
be  calculated  during  maximum 
representative  operating  conditions.  For 
combined  streams  containing 
continuous  front-end  and  batch  front- 
end  process  vents,  the  maximum 
representative  operating  conditions 
shall  be  during  periods  when  batch 
emission  episodes  are  venting  to  the 
control  device  resulting  in  the  highest 
concentration  of  organic  HAP  in  the 
combined  vent  stream. 

(n)  If  a  batch  fit>nt-end  process  vent  is 
combined  with  a  continuous  front-end 
process  vent  prior  to  being  routed  to  a 
recovery  device,  the  TRE  index  value 
shall  be  calculated  at  the  exit  of  the 
recovery  device  at  maximum 
representative  operating  conditions.  For 
combined  vent  streams  containing 
continuous  front-end  and  batch  firont- 
end  process  vents,  the  maximum 
representative  o{>erating  conditions 
shall  be  during  periods  when  batch 
emission  episodes  are  venting  to  the 
recovery  device  resulting  in  the  highest 
concentration  of  organic  HAP  in  the 
combined  vent  stream. 

(o)  Group  1  halogenated  continuous 
front-end  process  vents  at  affected 
existing  sources  producing  butyl  rubber, 
halobutyl  rubber,  or  ethylene  propylene 
rubber  are  exempt  from  the 
requirements  to  control  hydrogen 
halides  and  halogens  from  the  outlet  of 
combustion  devices  contained  in 
§  63.113(c)  of  subpart  G,  if  the 
conditions  in  paragraphs  (o)(l)  and 
(o)(2)  of  this  section  are  met.  Affected 
new  sources  are  not  exempt  &t>m  these 
provisions. 

(l)(i)  For  aflected  soim»s  producing 
butyl  rubber,  halobutyl  rubber,  or 
ethylene  propylene  rubber  using  a 
solution  process,  if  the  halogenated 
continuous  fixsnt-end  process  vent 
stream  was  controlled  by  a  combustion 
device  prior  to  June  12, 1995,  or 

(ii)  For  affected  sources  producing 
ethylene  propylene  rubber  using  a  gas- 
phased  reaction  process,  if  the 
halogenated  continuous  front-end 
process  vent  stream  was  controlled  by  a 
combustion  device  since  startup. 

(2)  The  combustion  device  meets  the 
requirements  of  §  63.113(a)(l)(i), 
$  63.113(a)(2),  §  63.113(a)(3),  or 
§  63.113(b)  of  subpart  G. 

(p)  The  compliance  date  for 
continuous  front-end  process  vents 
subject  to  the  provisions  of  this  section 
is  specified  in  §63.481.  This  replaces 
the  reference  to  §  63.100  of  subpart  F  in 
§  63.115(e)(2)  of  subpart  G. 

(q)  Internal  combustion  engines.  In 
addition  to  the  three  options  for  the 
control  of  a  Group  1  continuous  fit)nt- 


end  process  vent  listed  in  §  63.113(a) 
(l)-(3)  of  subpart  G,  an  owner  or 
operator  can  route  emissions  of  organic 
HAP  to  an  internal  combustion  engine, 
provided  the  conditions  listed  in 
paragraphs  (q)(l)  through  (qH3)  of  this 
section  are  met. 

(1)  The  vent  stream  routed  to  the 
internal  combustion  engine  shall  not  be 
a  halogenated  continuous  front-end 
process  vent  stream. 

(2)  The  organic  HAP  is  introduced 
with  the  primary  fuel. 

(3)  The  owner  or  operator 
continuously  monitors  the  on/off  status 
of  the  internal  combustion  engine. 

(4)  If  an  internal  combustion  engine 
meeting  the  requirements  of  paragraphs 
(q)  (1)  through  (3)  of  this  section  is  used 
to  comply  with  the  firovisions  of 

§  63.113(a)  of  subpart  G,  the  internal 
combustion  engine  is  exempt  from  the 
source  testing  requirements  of  §  63.116 
of  subpart  G. 

(r)  When  the  provisions  of  §  63.116 
(c)(3)  and  (c)(4)  of  subpart  G  specify  that 
Method  18  shall  be  used.  Method  18  or 
Method  25A  may  be  used  for  the 
purposes  of  this  subpart.  The  use  of 
Method  25A  shall  comply  with 
paragraphs  (r)(l)  and  (r)(2)  of  this 
section. 

(1)  The  organic  HAP  used  as  the 
cahbration  gas  for  Method  25A  shall  be 
the  single  organic  HAP  representing  the 
largest  percent  by  volume  of  the 
emissions. 

(2)  The  use  of  Method  25  A  is 
acceptable  if  the  response  from  the  high- 
level  calibration  gas  is  at  least  20  times 
the  standard  deviation  of  the  response 
from  the  zero  calibration  gas  when  the 
instnunent  is  zeroed  on  the  most 
sensitive  scale. 

(s)  When  the  provisions  of  §  63.116(b) 
identify  conditions  under  which  a 
performance  test  is  not  required,  for 
purposes  of  this  subpart,  the  exemption 
in  paragraph  (s)(l)  of  this  section  shall 
also  apply.  Further,  if  a  performance  test 
meeting  the  conditions  specified  in 
paragraph  (s)(2)  of  this  section  has  been 
conducted  by  the  owner  or  operator,  the 
results  of  that  performance  test  shall 
suffice,  for  the  purposes  of  this  section. 

(1)  An  incinerator  burning  hazardous 
waste  for  which  the  owner  or  operator 
complies  with  the  requirements  of  40 
CFR  part  264,  subpart  O. 

(2)  Performance  tests  done  for  other 
subparts  in  part  60  or  part  63  where 
total  organic  HAP  or  TOC  was 
measured,  provided  that  the  owner  or 
operator  can  demonstrate  that  operating 
conditions  for  the  process  and  control  or 
recovery  device  during  the  performance 
test  are  representative  of  current 
operating  conditions. 
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f  63.486    BUtdi  front-end  process  v«nt 
provisions. 

(a)  Batch  front-end  process  vents. 
Except  as  specified  in  paragraph  (b)  of 
this  section,  owners  and  operators  of 
new  and  existing  affected  sources  with 
batch  fronfend  process  vents  shall 
comply  with  the  requirements  in 

S§  63.487  through  63.492.  The  batch 
front-end  process  vent  group  status  shall 
be  determined  in  accordance  with 
§  63.488.  Batch  front-end  process  vents 
classified  as  Group  1  shall  comply  with 
the  reference  control  technology 
requiremests  for  Group  1  batch  fit>nt- 
end  process  vents  in  §  63.487,  the 
monitoring  requirements  in  §  63.489, 
the  performance  test  methods  and 
procedures  to  determine  compUance 
requiremests  in  §  63.490,  the 
recordkeeping  requirements  in  §63.491, 
and  the  reporting  requirements  in 
§  63.492.  4ll  Group  2  batch  &t>nt-end 
process  ve&ts  shall  comply  with  the 
applicable  reference  control  technology 
requirements  in  §63.487,  the 
recordkeeping  requirements  in  §63.491, 
and  the  reporting  requirements  in 
§63.492. 

(b)  Aggregate  batch  vent  streams. 
Aggregate  batch  vent  streams,  as  defined 
in  §  63.482,  are  subject  to  the  control 
reqtilremeats  for  individual  batch  frtint- 
end  process  vents,  as  specified  in 
§63.487(b>,  as  well  as  the  monitoring, 
testing,  recsrdkeeping,  and  reporting 
requirements  specified  in  §63.489 
through  §  93.492. 

§63.487    Batch  front-end  process  vents — 
rafersnce  centrol  technology. 

(a)  Batch  front-end  process  vents.  The 
owner  or  operator  of  a  Group  1  batch 
front-end  process  vent,  as  determined 
using  the  procedures  in  §  63.488,  shall 
comply  with  the  requirements  of  either 
paragraph  (a)(1)  or  (a)(2)  of  this  section. 
Compliance  can  be  based  on  either 
organic  HAP  or  TOG. 

(1)  For  etch  batch  &t)nt-end  process 
vent,  reduce  organic  HAP  emissions 
using  a  flaie. 

(i)  The  fifare  shall  comply  with  the 
requirements  of  §63. 11(b)  of  subpart  A. 

(ii)  Halogenated  batch  front-end 
process  vents,  as  defined  in  §  63.482, 
shall  not  be  vented  to  a  flare. 

(2)  For  each  batch  frt)nt-end  process 
vent,  reduce  organic  HAP  emissions  for 
the  batch  cycle  by  90  weight  percent 
using  a  codtrol  device.  Owners  or 
operators  may  achieve  compliance  with 
this  paragraph  through  the  control  of 
selected  batch  emission  episodes  or  the 
control  of  portions  of  selected  batch 
emission  episodes.  Documentation 
demonstrating  how  the  90  weight 
percent  emission  reduction  is  achieved 
is  required: by  §  63.490(c)(2).. 


(b)  Aggregate  batch  vent  streams.  The 
owner  or  operator  of  an  aggregate  batch 
vent  stream  that  contains  one  or  more 
Group  1  batch  &t»nt-end  process  vents 
shall  comply  with  the  requirements  of 
either  paragraph  (b)(1)  or  (b)(2)  of  this 
section.  Compliance  can  be  based  on 
either  organic  HAP  or  TOC. 

(1)  For  each  aggregate  batch  vent 
stream,  reduce  organic  HAP  emissions 
usinga  flare. 

(i)  The  flare  shall  comply  with  the 
requirements  of  §  63.11(b)  of  subpart  A. 

(ii)  Halogenated  aggregate  batch  vent 
streams,  as  defined  in  §  63.482.  shall  not 
be  vented  to  a  flare. 

(2)  For  each  aggregate  batch  vent 
stream,  reduce  organic  HAP  emissions 
by  90  weight  percent  on  a  continuous 
tiasis  using  a  control  device. 

(c)  Halogenated  emissions. 
Halogenated  Group  1  batch  frt)nt-end 
process  vents,  halogenated  aggregate 
batch  vent  streams,  and  halogenated 
continuous  front-end  process  vents  that 
are  combusted  as  part  of  complying 
with  paragraph  (a)(2)  or  (b)(2)  of  this 
section,  shall  be  controlled  according  to 
either  paragraph  (c)(1)  or  (c)(2)  of  this 
section. 

(1)  If  a  combustion  device  is  used  to 
comply  with  paragraph  (a)(2)  or  (b)(2)  of 
this  section  for  a  halogenated  batch 
front-end  process  vent  or  halogenated 
aggregate  batch  vent  stream,  the 
emissions  shall  be  ducted  fit>m  the 
combustion  device  to  an  additional 
control  device  that  reduces  overall 
emissions  of  hydrogen  halides  and 
halogens  by  99  percent  before  those 
emissions  are  discharged  to  the 
atmosphere. 

(2)  A  control  device  may  be  used  to 
reduce  the  halogen  atom  mass  emission 
rate  to  less  than  3,750  kg/yr  for  batch 
frvnt-end  process  vents  or  aggregate 
batch  vent  streams  and  thus  make  the 
batch  &t>nt-end  process  vent  or 
aggregate  batch  vent  stream 
nonhalogenated.  The  nonhalogenated 
batch  front-end  process  vent  or 
aggregate  batch  vent  stream  must  then 
comply  with  the  requirements  of  either 
paragraph  (a)  or  (b)  of  this  section,  as 
appropriate. 

(d)  u  a  boiler  or  process  heater  is  used 
to  comply  with  the  percent  reduction 
requirement  specified  in  paragraph 
(a)(2)  or  (b)(2)  of  this  section,  the  batch 
front-end  process  vent  or  aggregate 
batch  vent  stream  shall  be  introduced 
into  the  flame  zone  of  such  a  device. 

(e)  Combination  of  batch  frvnt-end 
process  vents  or  aggregate  batch  vent 
streams  with  continuous  frvnt-end 
process  vents.  A  batch  frt)nt-end  process 
vent  or  aggregate  batch  vent  stream 
combined  with  a  continuous  front-aid 
process  vent  stream  is  not  subject  to  the 


provisions  of  §§63.488  through  63.492, 
providing  the  requirements  of 
paragraphs  (e)(1),  (e)(2),  and  either  (e)(3) 
or  (e)(4)  of  this  section  are  met. 

(1)  The  batch  front-end  process  vent 
is  combined  with  a  continuous  front- 
end  process  vent  prior  to  routing  the 
continuous  front-end  process  vent  to  a 
control  or  recovery  device.  In  this 
paragraph,  the  definitions  of  control 
device  and  recovery  device  as  they 
relate  to  continuous  front-end  process    , 
vents  shall  be  used. 

(2)  The  only  emissions  to  the 
atmosphere  from  the  batch  front-end 
process  vent  or  aggregate  batch  vent 
stream  prior  to  being  combined  with  the 
continuous  front-end  process  vent  are 
from  equipment  subject  to  and  in 
compliance  with  §  63.502. 

(3)  If  the  batch  front-end  vent  stream 
or  aggregate  batch  vent  stream  is 
combined  with  a  continuous  front-end 
process  vent  stream  prior  to  being 
routed  to  a  control  device,  the  combined 
vent  stream  shall  comply  with  the 
requirements  in  §  63.485(m).  In  this 
paragraph,  the  definition  of  control 
device  as  it  relates  to  continuous  front- 
end  process  vents  shall  be  used. 

(4  J  If  the  batch  front-end  process  vent 
or  aggregate  batch  vent  stream  is 
combined  with  a  continuous  front-end 
proce^  vent  stream  prior  to  being 
routed  to  a  recovery  device,  the 
combined  vent  stream  shall  comply 
with  the  requirements  in  §  63.485(n).  In 
this  paragraph,  the  definition  of 
recovery  device  as  it  relates  to 
continuous  front-end  process  vents  shall 
be  used. 

(f)  Group  2  batch  frvnt-end  process 
vents  with  annual  emissions  greater 
than  or  equal  to  the  level  specified  in 

§  63.488(d).  The  owner  or  operator  of  a 
Group  2  batch  front-end  process  vent 
with  annual  emissions  greater  than  or 
equal  to  the  level  specified  in 
§  63.488(d)  shall  comply  with  the 
provisions  of  paragraphs  (f)(1)  and  (f)(2) 
of  this  section. 

(1)  Establish  a  batch  cycle  fimitation 
that  ensures  that  the  Group  2  batch 
front-end  process  vent  does  not  become 
a  Group  1  batch  front-end  process  vent, 
and 

(2)  Comply  with  the  recordkeeping 
requirements  in  §  63.491(d)(2),  and  the 
reporting  requirements  in  §  63.492(a)(3) 
and  (b). 

(g)  Group  2  batch  frvnt-end  process 
vents  with  annual  emissions  less  than 
the  level  specified  in  §  63.488(d).  The 
owner  or  operator  of  a  Group  2  batch 
front-end  process  vent  with  annual 
organic  HAP  emissions  less  than  the 
level  specified  in  §  63.488(d),  shall 
comply  vnth  either  paragraphs  (g)(1) 
and  (g)(2)  of  this  section  or  with 
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paragraphs  (f)(1)  and  (f)(2)  of  this 
section. 

(1)  Establish  a  batch  cycle  limitation 
that  ensures  emissions  do  not  exceed 
the  appropriate  level  s(>ecified  in 

§  63.488(d),  and 

(2)  Comply  with  the  recordkeeping 
requirements  in  §  63.491(d)(1),  and  die 
reporting  requirements  in  §  63.492(a)(2), 
(b).  and  (c). 

S63.488    Metttods  and  procedures  for 
batch  front-end  procees  vent  group 
determination. 

(a)  General  requirements.  Except  as 
provided  in  paragraph  (a)(3)  of  this 
section,  the  owner  or  operator  of  batch 
front-end  process  vents  at  aSected 
sources  shall  determine  the  group  status 
of  each  batch  front-end  process  vent  in 
accordance  with  the  provisions  of  this 
section.  This  determination  may  be 
based  on  either  organic  HAP  or  TOC 
emissions. 

(1)  The  procedures  specified  in 
paragraphs  (b)  through  (i)  shall  be 
followed  for  the  expected  mbc  of 
products  for  a  given  batch  front-end 
process  vent,  as  specified  in  paragraph 
(a)(l)(i)  of  this  section,  or  for  the  worst- 
case  HAP  emitting  batch  unit  operation, 
as  specified  in  paragraphs  (a)(l)(ii) 
through  (a)(l)(iv)  of  this  section. 
"Worst-case  HAP  emitting  product"  is 
defined  in  paragraph  (a)(l)(iii)  of  this 
section. 

(i)  If  an  owner  or  operator  chooses  to 
follow  the  procedures  specified  in 
paragraphs  (b)  through  (i)  of  this  section 
for  the  expected  mix  of  products,  an 
identification  of  the  different  products 
and  the  number  of  batch  cycles 
accomplished  for  each  is  required  as 
part  of  the  group  determination 
documentation. 

(ii)  If  an  owner  or  operator  chooses  to 
follow  the  procedures  specified  in 
paragraphs  (b)  through  (i)  of  this  section 
for  the  worst-case  HAP  emitting 
product,  dociunentation  identifying  the 
worst-case  HAP  emitting  product  is 
required  as  part  of  the  group 
determination  doomientation. 

(iii)  Except  as  specified  in  paragraph 
(a)(l)(iii)(B)  of  this  section,  the  worst- 
case  HAP  emitting  product  is  as  defined 
in  paragraph  (a)(l)(iii)(A)  of  this  section. 

(A)  Tne  worst-case  HAP  emitting 
product  is  the  one  with  the  highest  mass 
emission  rate  (kg  organic  HAP  per  hour) . 
averaged  over  the  entire  time  period  of 
the  batch  cycle. 

(B)  Alternatively,  when  one  product  is 
produced  more  than  75  percent  of  the 
time,  accoimts  for  more  than  75  percent 
of  the  annual  mass  of  product,  and  the 
owner  or  operator  can  show  that  the 
mass  emission  rate  (kg  organic  HAP  per 
hour)  averaged  over  the  entire  time 


period  of  the  batch  cycle  can  reasonably 
be  expected  to  be  similar  to  the  mass 
emission  rate  for  other  products  having 
emissions  fiom  the  same  batch  front-end 
process  vent,  that  product  may  be 
considered  the  worst-case  HAP  emitting 
product. 

(C)  An  owner  or  operator  shall 
determine  the  worst-case  HAP  emitting 
product  for  a  batch  fixint-end  process 
vent  as  specified  in  paragraphs 
(a)(l)(iu)(C)(l)  through  (a)(l)(iii)(C)(3)  of 
this  section. 

[1]  The  emissions  per  batch  emission 
episode  shall  be  determined  using  any 
of  the  procediues  specified  in  paragraph 
(b)  of  this  section.  The  mass  emission 
rate  (kg  organic  HAP  per  hour)  averaged 
over  the  entire  time  period  of  the  batch 
cycle  shall  be  determined  by  summing 
the  emissions  for  each  batch  emission 
episode  making  up  a  complete  batch 
cycle  and  dividing  by  the  total  duration 
in  hours  of  the  batch  cycle. 

[2]  To  determine  the  worst-case  HAP 
emitting  product  as  specified  under 
paragraph  (a)(l)(iii)(A)  of  this  section, 
the  mass  emission  rate  for  each  product 
shall  be  determined  and  compared. 

[3)  To  determine  the  worst-case  HAP 
emitting  product  as  specified  under 
paragraph  (a)(l)(iii)(B)  of  this  section, 
the  mass  emission  rate  for  the  product 
meeting  the  time  and  mass  criteria  of 
paragraph  (a)(l)(iii)(B)  of  this  section 
shall  be  determined,  and  the  owner  or 
operator  shall  provide  adequate 
information  to  demonstrate  that  the 
mass  emission  rate  for  said  product  is 
similar  to  the  mass  emission  rates  for 
the  other  products  having  emissions 
from  the  same  batch  process  vent.  In 
addition,  the  owner  or  operator  shall 
provide  information  demonstrating  that 
the  selected  product  meets  the  time  and 
mass  criteria  of  paragraph  (a)(l)(iii)(B) 
of  this  section. 

(iv)  The  aimual  production  of  the 
worst-case  HAP  emitting  product  shall 
be  determined  by  ratioing  the 
production  time  of  the  worst-case 
product  up  to  a  12  month  period  of 
actual  production.  It  is  not  necessary  to 
ratio  up  to  a  maximum  production  rate 
(i.e.,  8,760  hours  per  year  at  maximum 
desienproduction). 

(2)  The  annual  uncontrolled  organic 
HAP  or  TOC  emissions  and  average  flow 
rate  shall  be  determined  at  the  exit  fiom 
the  batch  imit  operation.  For  the 
purposes  of  these  determinations,  the 
primary  condenser  operating  as  a  reflux 
condenser  on  a  distillation  column,  the 
primary  condenser  recovering  monomer 
or  solvent  from  a  batch  stripping 
operation,  and  the  primary  condenser 
recovering  monomer  or  solvent  from  a 
batch  distillation  operation  shall  be 
considered  part  of  the  batch  unit 


operation.  Ail  other  devices  that  recover 
or  oxidize  organic  HAP  or  TOC  vapo.-s 
shall  be  considered  control  devices  as 
defined  in  §  63.482. 

(3)  The  owner  or  operator  of  a  batch 
front-end  process  vent  complying  with 
the  flare  provisions  in  §  63.487(a)(1)  or 
§  63.487(b)(1)  or  routing  the  batch  front- 
end  process  vent  to  a  control  device  to 
comply  with  the  requirements  in 
§  63.487(a)(2)  or  §  63.487(b)(2)  is  not 
required  to  perform  the  batdi  front-end 
process  vent  group  determination 
described  in  this  section,  but  shall 
comply  Mrith  all  requirements  appUcable 
to  Group  1  batch  front-end  process 
vents. 

(b)  Determination  of  annual 
emissions.  The  owner  or  operator  shall 
calculate  annual  uncontrolled  TOC  or 
organic  HAP  emissions  for  each  batch 
front-end  process  vent  using  the 
methods  described  in  paragraphs  (b)(1) 
through  (b)(8)  of  this  section.  Paragraphs 
(b)(1)  through  (b)(4)  of  this  section 
present  procedures  that  can  be  used  to 
calculate  the  emissions  from  individual 
batch  emission  episodes.  Emissions 
from  batch  front-end  processes 
involving  multicomponent  systems  are 
to  be  calculated  using  the  procedures  in 
paragraphs  (b)(1)  through  (b)(4)  of  this 
section.  Individual  HAP  partial 
pressures  in  multicomponent  systems 
^lall  be  determined  by  the  following 
methods:  If  the  components  are  miscible 
in  one  another,  use  Raoult's  law  to 
calculate  the  partial  pressures;  if  the 
solution  is  a  dilute  aqueous  mixture,  use 
Henry's  law  constants  to  calculate 
partial  pressures;  if  Raoult's  law  or 
Henry's  law  are  not  appropriate  or 
available,  use  experimentally  obtained 
activity  coefficients,  Heiuy's  law 
constants,  or  solubility  data;  if  Raoult's 
law  or  Henry's  law  are  not  appropriate, 
use  mddels,  such  as  the  group- 
contribution  models,  to  predict  activity 
coefficients;  and  if  Raoult's  law  or 
Henry's  law  are  not  appropriate,  assume 
the  components  of  the  system  behave 
independently  and  use  the  summation 
of  all  vapor  pressures  from  the  HAP's  as 
the  total  HAP  partial  pressure.  Chemical 
property  data  can  be  obtained  from 
standard  reference  texts.  Paragraph 
(b)(5)  of  this  section  describes  how 
direct  measurement  can  be  used  to 
estimate  emissions.  If  the  owner  or 
operator  can  demonstrate  that  the 
procedures  in  paragraphs  (b)(1)  through 
(b)(4)  of  this  section  are  not  appropriate 
to  estimate  emissions  from  a  batch  front- 
end  process  emission  episode, 
emissions  may  be  estimated  using 
engineering  assessment,  as  described  in 
paragraph  (b)(6)  of  this  section.  Owners 
or  operators  are  not  required  to 
demonstrate  that  direct  measurement  is 
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not  appropriate  before  utilizing 
engineering  assessment.  Paragraph 
(b)(6)(ii)  of  this  section  describes  how 
an  owner  or  operator  shall  demonstrate 
that  the  procedures  in  paragraphs  (bj(l) 
through  (b)(4)  of  this  section  are  not 
appropriata  Emissions  from  a  batch 


cycle  shall  be  calculated  in  accordance 
with  paragraph  (b)(7)  of  this  section, 
and  annual  emissions  from  the  batch 
front-end  process  vent  shall  be 
calculated  in  accordance  with  paragraph 
(b)(8)  of  this  section. 


(1)  TOC  or  organic  HAP  emissions - 
from  the  piuging  of  an  empty  vessel 
shall  be  calculated  using  Equation  1. 
This  equation  does  not  take  into  account 
evaporation  of  any  residual  liquid  in  the 
vessel. 


'qwode 


_(VvJ(P)(MW 


WAVG 


RT 


^(1-037") 


[Eq.  1] 


where: 

Eepnade=Emjssions,  kg/episode. 

V»„=Volume  of  vessel,  m^. 

P=TOC  or  total  organic  HAP  partial  pressure,  kPa. 

MWwAvc=Weighted  average  molecular  weight  of  TOC  or  organic  HAP  in  vapor,  determined  in  accordance  with  paragraph 

(b)(4)(iii)  of  this  section,  kg/kmol. 
R=IdeaI  gas  constant,  8.314  m3»kPa/kmol»'K. 
T=Temperature  of  vessel  vapor  space,  'K. 
m=Number  of  volumes  of  pvuge  gas  used. 

(2)  TOC|  or  organic  HAP  emissions  from  the  purging  of  a  filled  vessel  shall  be  calculated  using  Equation  2. 


''epbode 


_(yXVdrXP)'(MWw,vG).    . 

7 ;; > Fm  )       lEq.  2] 


where: 

Eepuoiie=Emitoions,  kg/episode. 

ysSatuirated  mole  fraction  of  all  TCX]  or 

organic  HAP  in  vapor  phase. 
Vdr= Volumetric  gas  displacement  rate, 

m^/mia. 
P=Pressvire  In  vessel  vapor  space,  kPa. 
MWwAvo=Weighted  average  molecular 

weight  of  TOC  or  organic  HAP  in 

vapor,  determined  in  accordance 


with  paragraph  (b)(4)(iii)  of  this 

section,  kg/kmol. 
R=Ideal  gas  constant,  8.314  m^wkPa/ 

kmol«oK. 
T=Temperature  of  vessel  vapor  space, 

•K. 
PjstVapor  pressure  of  TOC  or' individual 

organic  HAP  i,  kPa. 
Xi=Mole  fraction  of  TOC  or  organic  HAP 

i  in  the  liquid. 


n=Number  of  organic  HAP  in  stream. 

Note:  Sununation  not  required  if  TOC 
emissions  are  being  estimated. 

Tm=Minutes/episode. 

(3)  Emissions  from  vapor 
displacement  due  to  transfer  of  material 
into  or  out  of  a  vessel  shall  be  calculated 
using  Equation  3. 


(yXVXPXMW^AVo) 


RT 


[Eq.3] 


where: 

Ecpiiode=Emi$sions,  kg/episode. 

y=Saturated|  mole  fraction  of  all  TOC  or  organic  HAP  in  vapor  phase. 

V= Volume  of  gas  displaced  from  the  vessel,  m'. 

P=Pressure  of  vessel  vapor  space,  kPa. 

MWwAVG=Weighted  average  molecular  weight  of  TOC  or  organic  HAP  in  vapor,  determined  in  accordance  with  paragraph 

(b)(4)(iii)  of  this  section,  kg/kmol. 
R=Ideal  gas  constant.  8.314  m'«kPa/kmol»'K. 
T=Temperature  .of  vessel  vapor  space,  "TC. 


(4)  Emissions  caused  by  the  heating  of 
a  vessel  sha]l  be  calculated  using  the 
procedures  ifa  either  paragraph  ^)(4)(i), 
(b)(4)(ii).  or  tb)(4)(ui)  of  this  section,  as 
appropriate.; 

(i)  If  the  final  temperatiue  to  which 
the  vessel  contents  is  heated  is  lower 


than  50  K  below  the  boiling  point  of  the 
HAP  in  the  vessel,  then  emissions  shall 
be  calculated  using  the  equations  in 
paragraphs  (b)(4)(i)(A)  through 
(b)(4)(i)(D)  of  this  section. 

(A)  Emissions  caused  by  heating  of  a 
vessel  shall  be  calcxilated  using 


Equation  4.  The  assumptions  made  for 
this  calcidation  are  atmospheric 
pressure  of  760  mm  Hg  and  the 
displaced  gas  is  always  saturated  with 
VOC  vapor  in  equilibriiun  with  the 
liquid  mixture. 
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[Eq.4] 


where: 

Eepisode^EnussioQS,  Im/episode. 

(PJTl,  (Pi)T2=Partiarpre88ure  (kPa) 
.  TOC  or  each  organic  HAP  in  the 
vessel  headspace  at  initial  (Tl)  and 
final  (T2)  temperature. 

n=Niunber  of  organic  HAP  in  stream. 
Note:  Simunation  not  required  if 
TOC  emissions  are  being  estimated. 

AT)=Number  of  Idlogram-moles  (kg- 

moles)  of  gas  displaced,  determined 
in  accordance  with  paragraph 
(b)(4)(i)(B)  of  this  section. 

101.325=Constant,  kPa. 

(MWwAVG.Ti),  (MWwAvo.T2)=Weighted 
average  molecular  weight  of  TCXZ  or 
organic  HAP  in  vapor,  determined 
in  accordance  with  paragraph 
(b)(4)(iii)  of  this  section. 
(B)  The  moles  of  gas  displaced.  At),  is 

calculated  using  equation  5. 


R 


.It.  J 

- 

[tJ. 

[Eq.SJ 


where: 

Aif =Number  of  kg-moles  of  gas 

displaced. 
Vft= Volume  of  bee  space  in  the  vessel, 

m3. 
R=Ideal  gas  constant,  8.314  m^kPa/ 

kmol*K. 
Pai=Initial  noncondensible  gas  pressiue 

in  the  vessel,  kPa. 
Pa2=Final  noncondensible  gas  pressure, 

kPa. 
Ti=Initial  temperature  of  vessel,  K. 
T2=Final  temperature  of  vessel,  K. 

(C)  The  initial  and  final  pressiue  of 
the  noncondensible  gas  in  the  vessel 
shall  be  calculated  using  equation  6. 


Pa  =  101325 -£(Pi)T       [Eq.  61 

where: 

Pa=Initial  or  final  partial  pressxue  of 
noncondensible  gas  in  the  vessel 
headspace,  kPa. 

101.325=Constant,  kPa. 

(Pi)T=Partial  pressiue  of  TOC  or  each 
organic  HAP  i  in  the  vessel 
headspace,  kPa,  at  the  initial  or 
final  temperature  (T|  or  T2). 

n=Number  of  organic  HAP  in  stream. 
Note:  Summation  not  required  if 
TOC  emissions  are  being  estimated. 

(D)  The  weighted  average  molecular 
weight  of  organic  HAP  in  the  displaced 
gas,  MWhap,  shall  be  calculated  using 
equation  7: 


^  (mass  of  C)j  (molecular  weight  of  C). 


VfW  —  i*l 


5^(mass(rfC)j 


[Eq.71 


i^iere: 

c=TOC  or  organic  HAP  component 
n=Niunber  of  TOC  or  organic  HAP 
components  in  stream. 

(ii)  If  the  vessel  contents  are  heated  to 
a  temperature  greater  than  50  K  below 
the  boiling  point,  then  emissions  from 
the  heating  of  a  vessel  shall  be 
calculated  as  the  sum  of  the  emissions 
calculated  in  accordance  with 
paragraphs  (b)(4)(u)(A)  and  (b)(4)(ii)(B) 
of  this  section. 

(A)  For  the  interval  from  the  initial 
temperature  to  the  temperature  50  K 
below  the  boiling  point,  emissions  shall 
be  calculated  using  Equation  4,  where 
T2  is  the  temperature  50  K  below  the 
boiling  point. 


(B)  For  the  interval  frt>m  the 
temperature  50  K  below  the  boiling 
point  to  the  final  temperature,  emissions 
shall  be  calculated  as  the  summation  of 
emissions  for  each  5  K  increment,  where 
the  emissions  for  each  increment  shall 
be  calculated  using  Equation  4. 

(1)  If  the  final  temperature  of  the 
heatup  is  lower  than  5  K  below  the 
boiling  point,  the  final  temperature  f(w 
the  last  increment  shall  be  the  final 
temperature  for  the  heatup,  even  if  the 
last  increment  is  less  than  5  K. 

[2)  If  the  final  temperature  of  the 
heatup  is  higher  than  5  K  below  the 
boiling  point,  the  final  temperature  for 
the  last  increment  shall  be  the 
temperature  5  K  below  the  boiling  point. 


even  if  the  last  increment  is  less  than  5 
K. 

(J)  If  the  vessel  contents  are  heated  to  - 
the  bailing  point  and  the  vessel  is  not 
o{>erating  with  a  condenser,  the  final 
temperature  for  the  final  increment  shall 
be  the  temperature  5  K  below  the 
boiling  point,  even  if  the  last  increment 
is  less  than  5  K. 

(iii)  If  the  vessel  is  operating  with  a 
condenser,  and  the  vessel  contents  are 
heated  to  the  boiling  point,  the  primary 
condenser  is  considered  part  of  the 
process,  as  described  in  §  63.488(a)(2). 
Emissions  shall  be  calculated  as  the  sum 
of  Equation  4,  which  calculates 
emissions  due  to  heating  the  vessel 
contents  to  the  temperature  of  the  gas 
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exiting  the  aondenser,  and  Equation  3, 
which  calculates  emissions  due  to  the 
displacement  of  the  remaining  satiirated 
noncondensible  gas  in  the  vessel.  The 
final  temperature  in  Equation  4  shall  be 
set  equal  to  the  exit  gas  temperature  of 
the  condenser.  Equation  3  shall  be  used 
as  vrritten  below  in  Equation  3a,  using 
free  space  volume,  and  T2  is  set  equal 
to  the  condetiser  exit  gas  temperatiue. 


■  (y.KXPTXMWHAp) 


(RXT) 


[Eq.3a] 


where: 

Eepiiaiie=OTgaiuc  HAP  emissious,  kg/ 

episode. 
yi=Saturated  mole  fraction  of  organic 

HAP  in  the  vapor  phase. 
Vh=Voliunepf  the  free  space  in  the 

vessel,  m^. 
PT=Pre8sure  of  the  vessel  vapor  space, 

kPa. 
MWHAi>=Weighted  average  molecular 

weight  of  organic  HAP  in  vapor, 

determined  in  accordance  with 

paragraph  (b)(4)(iii)  of  this  section. 
Rsldeal  gas  constant.  8.314  m^kPa/ 

kmol*K; 
T=Temperature  of  condenser  exit  stream 

K. 
nsNiunber  of  organic  HAP  in  stream. 

(5)  The  owner  or  operator  may 
estimate  annual  emissions  for  a  batch 
emission  episode  by  direct 
measurement.  If  direct  measurement  is 
used,  the  owber  or  operator  shall  either 
perform  a  test  for  the  duration  of  a 
representative  batch  emission  episode 
or  perform  a  test  during  only  those 
pe^ods  of  the  batch  emission  episode 
for  which  the  emission  rate  for  the 
entire  episode  can  be  determined  or  for 
which  the  emissions  are  greater  th«n  the 
average  emission  rate  of  the  batch 
emission  episode.  The  owner  or 
operator  choosing  either  of  these 
options  must  develop  an  emission 
profile  for  the  entire  batch  emission 
episode,  based  on  either  process 
knowledge  or  test  data  collected,  to 
demonstrate  that  test  periods  are 
representative.  Examples  of  information 
that  could  constitute  process  knowledge 
include  calculations  based  on  material 
balances  and  process  stoichiometry. 
Previous  testj  results  may  be  used 
provided  the  results  are  still  relevant  to 
the  current  batch  process  vent 
conditions.  Performance  tests  shall 
follow  the  procedures  specified  in 
paragraphs  (b)(5)(i)  through  (b)(5)(iii)  of 
this  section.  The  procedures  in  either 
paragraph  (b){5)(iv)  or  (b)(5)(v)  of  this 
section  shall  be  used  to  calculate  the 
emissions  per  batch  emission  episode. 

(i)  Method  1  or  lA,  as  appropriate, 
shall  be  used  for  selection  of  the 


sampling  sites  if  the  flow  measuring 
device  is  a  pitot  tube.  No  traverse  is 
necessary  when  Method  2A  or  2D  is 
used  to  determine  gas  stream  voliunetric 
flow  rate. 

(ii)  Gas  stream  volumetric  flow  rate 
and/or  average  flow  rate  shall  be 
determined  as  specified  in  paragraph  (e) 
of  this  section. 

(iii)  Metiiod  18  or  Method  25A,  of  40 
CFR  part  60,  appendix  A,  shall  be  used 
to  determine  the  concentration  of  TOC 
or  organic  HAP,  as  appropriate.  The  use 
of  Method  25A  shall  comply  with 
paragraphs  (b)(5)(iii)(A)  and  (b)(S)(iii)(B) 
of  this  section. 

(A)  The  organic  HAP  used  as  the 
calibration  gas  for  Method  25A  shall  be 
the  single  organic  HAP  representing  the 
largest  percent  by  volume  of  the 
emissions. 

(Bj  The  use  of  Method  25A  is 
acceptable  if  the  response  from  the  high- 
level  calibration  gas  is  at  least  20  times 
the  standard  deviation  of  the  response 
from  the  zero  calibration  gas  when  the 
instrument  is  zeroed  on  the  most 
sensitive  scale. 

(iv)  If  an  integrated  sample  is  taken 
over  the  entire  batch  emission  episode 
to  determine  TOC  or  average  total 
organic  HAP  concentration,  emissions 
shall  be  calculated  using  Equation  8. 

Eq^  =  jJ  Z(Cj)(Mj)  Ufr(T,)  [Eq.  8] 

where: 

EepnoiiB=Emissions,  kg/episode 

K=Con8tant,  2.494  x  lO"*  (ppmv)  - ' 
(gm-mole/scm)  (kg/gm)  (min/hr), 
where  standard  temperatiue  is 
20^. 

Cjs Average  concentration  of  TCK^  or 
sample  organic  HAP  component  j  of 
the  gas  stream  for  the  batch 
emission  episode,  dry  basis,  ppmv. 

Mj=Molecular  weight  of  TOC  or  sample 
component  j  of  the  gas  stream,  dry 
basis,  gm/gm-mole. 

AFR=Average  flow  rate  of  gas  stream, 
dry  basis,  scmm. 

Th=Hour8/episode 

n=Niunber  of  organic  HAP  in  stream. 
Note:  Summation  not  required  if 
TOC  emissions  are  being  estimated 
using  a  TOC  concentration 
measined  using  Method  25A. 
(v)  If  grab  samples  are  taken  to 

determine  TOC  or  average  total  organic 

HAP  concentration,  emissions  shall  be 

calculated  according  to  paragraphs 

(b)(5Kv)(A)  and  (b)(5)(v)(B)  of  this 

section. 
(A)  For  each  measurement  point,  the 

emission  rate  shall  be  calculated  using 

Equation  9. 


'point 


=  k||c^> 


£CjMj|FR        [Eq.91 

where: 

EpoiM=Emission  rate  for  individual 

measurement  point,  kc/hr. 
K=Constant,  2.494  x  10_6Tppniv)_i 

(gm-mole/scm)  (kg/gm)  (min/hr). 

where  standard  temperatiue  is 

20»C. 
Cj=Concentration  of  TOC  or  sample 

compcment  j  of  the  gas  stream,  dry 

basis,  ppmv. 
Mj=Molecular  weight  of  TOC  or  sample 

component  j  of  the  gas  stream,  gm/ 

gm-mole. 
FR=Flow  rate  of  gas  stream  for  the 

measurement  point,  dry  basis, 

scmm. 
n=Nimiber  of  organic  HAP  in  stream. 

Note:  Summation  not  required  if 

TOC  emissions  are  being  estimated 

using  a  TOC  concentration 

measured  using  Method  25A. 
(B)  The  emissions  per  batch  emission 
episode  shall  be  calculated  using 
Equation  10,^ 


'episode 


=  (DUR 


m 


[Eq.  10] 


where: 

Eepi>ode=Emissions,  kg/episode. 

DUR=DuLration  of  the  batch  emission 

episode,  hr/episode. 
Ej=Emissions  for  measurement  point  i, 

kg/hr. 
n=Number  of  measurements. 

(6)  If  the  owner  or  operator  can 
demonstrate  that  the  methods  in 
paragraphs  (b)(1)  through  (b)(4)  of  this 
section  are  not  appropriate  to  estimate 
emissions  for  a  batch  emissions  episode, 
the  owner  or  operator  may  use 
engineering  assessment  to  estimate 
emissions  as  specified  in  paragraphs 
(b)(6)(i)  and  (b)(6)(U)  of  this  section.  All 
data,  assiunptions,  and  procedures  used 
in  an  engineering  assessment  shall  be 
documented. 

(i)  Engineering  assessment  includes, 
but  is  not  limited  to,  the  following: 

(A)  Previous  test  results,  provided  the 
tests  are  representative  of  current 
operating  practices. 

(B)  Bench-scale  or  pilot-scale  test  data 
representative  of  the  process  under 
representative  operating  conditions. 

(C)  Flow  rate.  TOC  emission  rate,  or 
organic  HAP  emission  rate  specified  or 
implied  within  a  permit  limit  applicable 
to  the  batch  front-end  process  vent. 

(D)  Design  analysis  based  on  accepted 
chemical  engineering  principles, 
measinable  process  parametera,  or 
physical  or  chemical  laws  or  properties. 
Examples  of  analytical  methods  include, 
but  are  not  limited  to: 
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(])  Use  of  material  balances, 

{2)  Estimation  of  flow  rate  based  on 
physical  equipment  design,  such  as 
pump  or  blower  capacities,  and 

[3)  Estimation  of  TOC  or  organic  HAP 
concentrations  based  on  saturation 
conditions. 

(ii)  The  emissions  estimation 
equations  in  paragraphs  (b)(1)  through 
(b)(4)  of  this  section  shall  be  considered 
inappropriate  for  estimating  emissions 
for  a  given  batch  emissions  episode  if 
one  or  more  of  the  criteria  in  paragraphs 
(b)(6)(u)(A)  through  (b)(6)(ii)(B)  of  this 
section  are  met. 

(A)  Previous  test  data  are  available 
that  show  a  greater  than  20  percent 
discrepancy  between  the  test  value  and 
the  estimated  value. 

(B)  The  owner  or  operator  can 
demonstrate  to  the  Administrator 
through  any  other  means  that  the 
emissions  estimation  equations  are  not 
appropriate  for  a  given  batch  emissions 
episode. 

(C)  Data  or  other  information 
supporting  a  finding  that  the  emissions 
estimation  equations  are  inappropriate 
as  specified  under  paragraph 
(b)(6)(ii)(A)  of  this  section  shall  be 
reported  in  the  Notification  of 
CompUance  Status,  as  required  in 
§63.506(e)(S). 

(D)  Data  or  other  information 
supporting  a  finding  that  the  emissions 
estimation  equations  are  inappropriate 
as  specified  under  paragraph  (b)(6)(ii)(B) 
of  this  section  shall  be  reported  in  the 
Precompliance  Report,  as  required  in 

§  63.506(e)(3). 

(7)  For  each  batch  front-end  process 
vent,  the  TOC  or  organic  HAP  emissions 
associated  with  a  single  batch  cycle 
shall  be  calculated  using  Equation  11. 

n 
Ecyde^ZEq,i^,  [Eq.  Ill 

i>l 

where: 

Ecycie=Emissions  for  an  individual  batch 

cycle,  kg/batch  cycle. 
Eepteociei=Eniissions  from  a  batch 

emission  episode  i,  kg/episode. 
n=Niunber  of  batch  emission  episodes 

for  the  batch  cycle. 

(8)  Aimual  TOC  or  organic  HAP 
emissions  fi^m  a  batch  front-end 
process  vent  shall  be  calculated  using 
Equation  12. 

AE  =  i(Ni)(E^^^)       [Eq.l2] 

where: 

AE=Annual  emissions  from  a  batch 

front-end  process  vent,  kg/yr. 
Ni=Nmnber  of  type  i  batch  cycles 

performed  annually,  cycles/year. 


Ecyciei=Emissions  firom  the  batch  front- 
end  process  vent  associated  with 
single  type  i  batch  cycle,  as 
determined  in  paragraph  (b)(7)  of 
this  section,  kg/batdi  cycle. 

nsNumber  of  difiierent  types  of  batch 
cycles  that  cause  the  emission  of 
TOC  or  organic  HAP  from  the  batch 
front-end  process  vent 

(c)  [Reserved] 

(d)  Minimum  emission  level 
exemption.  A  batch  &x)nt-end  process 
vent  with  annual  emissions  less  than 
11,800  kg/yr  is  considered  a  Ckoup  2 
batch  front-end  process  vent  and  tiie 
owner  or  operator  of  that  batch  front- 
end  process  vent  shall  comply  with  the 
requirements  in  §  63.487  (f)  or  (g).  The 
owner  or  operator  of  that  batch  front- 
end  process  vent  is  not  required  to 
comply  with  the  provisions  in 
paragraphs  (e)  through  (g)  of  this 
section. 

(e)  Determination  of  average  flow  rate. 
The  owner  or  operator  shall  determine 
the  average  flow  rate  for  each  batch 
emission  episode  in  accordance  with 
one  of  the  procedures  provided  in 
paragraphs  (e)(1)  through  (e)(2)  of  this 
section.  The  annual  average  flow  rate  for 
a  batch  fit)nt-end  process  vent  shall  be 
calculated  as  specified  in  paragraph 
(e)(3)  of  this  section. 

(1)  Determination  of  the  average  flow 
rate  for  a  batch  emissicm  episode  by 
direct  measurement  shall  be  made  using 
the  procedures  specified  in  paragraphs 
(e)(l)(i)  through  (e)(l)(iii)  of  this  section. 

(i)  The  vent  stream  volumetric  flow 
rate  (QJ  for  a  batch  emission  episode,  in 
scmm  at  20  °C,  shall  be  determined 
using  MethoiJ  2,  2A,  2C,  or  2D  of  40  CFR 
part  60,  appendix  A,  as  appropriate. 

(ii)  The  volumetric  flow  rate  of  a 
representative  batch  emission  episode 
shall  be  measured  every  15  minutes. 

(iii)  The  average  flow  rate  for  a  batch 
emission  episode  shall  be  calculated 
using  Equation  13. 


iFRi 
AFR,^^=^^i-—        [Eq.  131 

where: 

AFRepiKxie=Average  flow  rate  for  the 

batch  emission  episode,  scmm. 
FRi=Flow  rate  for  individual 

measurement  i,  scmm. 
n=Number  of  flow  rate  measurements 

taken  during  the  batch  emission 

episode. 
(2)  The  average  flow  rate  for  a  batch 
emission  episode  may  be  determined  by 
engineering  assessment,  as  defined  in 
paragraph  (b){6)(i)  of  this  section.  All 
data,  assiunptions,  and  procedures  used 
shall  be  dociunented. 


(3)  The  annual  average  flow  rate  for  a 
batch  fix)nt-end  process  vent  shall  be 
calculated  using  Equation  14. 

t(DUR,)(AFR,^) 
AFR  =  i=J ;; (Eq.  141 

I(DUR.) 

where: 

AFRsAnnual  average  flow  rate  for  the 

batch  front-end  process  vent,  scmm. 
DUR|=Duration  of  type  i  batch  emission 

episodes  annually,  hr/yr. 
AFRc^taodej^Average  flow  rate  for  type  i 

batch  emission  episode,  scmm. 
nsNumber  of  types  of  batch  emission 

episodes  venting  from  the  batch 

front-end  process  vent. 

(f)  Determination  of  cutoff  flow  rate. 
For  each  batch  bt)nt-end  process  vent, 
the  owner  or  operator  shall  calculate  the 
cutoff  flow  rate  using  Equation  15. 

CFR  -  (0.00437XAE)  -  51.6       (Eq.  15] 

where: 

CFR=Cutoff  flow  rate,  scmm. 

AE=Annual  TOC  or  organic  HAP 
emissions,  as  determined  in 
paragraph  (b)(8)  of  this  section,  kg/ 

(g)  Group  1 /Group  2  status 
determination.  The  owner  or  operator 
shall  compare  the  cutoff  flow  rate, 
calculated  in  accordance  with  paragraph 
(0  of  this  section,  with  the  annual 
average  flow  rate,  determined  in 
accordance  with  paragraph  (e)(3)  of  this 
section.  The  group  determination  status 
for  each  batch  frt)nt-end  process  vent 
shall  be  made  using  the  criteria 
specified  in  paragraphs  (g)(1)  and  (g)(2) 
of  this  section. 

(1)  If  the  cutoff  flow  rate  is  greater 
than  or  equal  to  the  annual  average  flow 
rate  of  the  stream,  the  batch  front-end 
process  vent  is  classified  as  a  Group  1 
batch  front-end  process  vent. 

(2)  If  the  cutoff  flow  rate  is  less  than 
the  annual  average  flow  ratrof  the 
stream,  the  batch  front-end  process  vent 
is  classified  as  a  Group  2  batch  front- 
end  process  vent. 

(h)  Determination  of  halogenation 
status.  To  determine  whether  a  batch 
front-end  process  vent  or  an  aggregate 
batch  vent  stream  is  haiogenated,  the 
annual  mass  emission  rate  of  halogen 
atoms  contained  in  organic  compounds 
shall  be  calculated  using  the  procedures 
specified  in  paragraphs  (h)(1)  through 
(h)(3)  of  this  section. 

(1)  The  concentration  of  each  organic 
compound  containing  halogen  atoms  • 
(ppmv,  by  compound)  for  each  batch 
emission  episode  shall  be  determined 
based  on  the  following  procedures: 


4ft942    Pederal  Regigter  /  Vol.  61,  No.  173  /  Thursday,  September  5.  1996  /  Rules  and  Regulations 


(i)  Process  knowledge  that  no 
halogens  or  hydrogen  halides  are 
present  in  the  process  may  be  used  to 
demonstrate  that  a  batch  emission 
episode  is  oonhalogenated.  Halogens  or 
hydrogen  halides  that  are 
unintentionally  introduced  into  the 
process  shall  not  be  considered  in 


where: 

Ekaioyen'Mass  of  halogeu  atoms,  dry 

basis,  kg/yr. 
KsConstant.  0.022  (ppmv)-  *  (kg-mole 

pet  sc4i)  (min/yr),  where  standard 

temperature  is  ZO'C. 
AFR=Annual  average  flow  rate  of  the 

batch  front-end  process  vent. 


where: 

DURi=Duration  of  type  i  batch  emission 

episode  annually,  hr/yr. 
Ci=Average  concentration  of 

halogenated  compound  j  in  type  i 

batch  epnission  episode,  ppmv. 
n=Number  pf  types  of  batch  emission 

episodes  venting  from  the  batch 

front-eod  process  vent. 
(3)  The  annual  mass  emissions  of 
halogen  atoms  for  an  aggregate  batch 
vent  stream  shall  be  the  siun  of  the 
annual  mass  emissions  of  halogen  atoms 
for  all  batch  front-end  process  vents 
included  in  the  aggregate  batch  vent 
stream. 

(i)  ProcesB  changes  affecting  Group  2 
batch  front-end  process  vents. 
Whenever  process  changes,  as  described 
in  paragraph  {i)(l)  of  this  section,  are 
made  that  aiffect  one  or  more  Group  2 
batch  front-end  process  vents,  the  owner 
or  operator  shall  comply  with 
paragraphs  (i)(2)  and  (i)(3)  of  this 
section. 

(1)  Examples  of  process  changes 
include,  but  are  not  limited  to,  changes 
in  production  capacity,  production  rate, 
feedstock  type,  or  catalyst  type;  or 
whenever  there  is  replacement,  removal, 
or  modification  of  recovery  equipment 
considered  part  of  the  batch  unit 
operation  a|  specified  in  paragraph 
(a)(2)  of  thi^  section.  An  increase  in  the 


making  a  finding  that  a  batch  emission 
episode  is  nonhalogenated. 

(ii)  Engineering  assessment  as 
discussed  in  paragraph  (b)(6)(i)  of  this 
section. 

(ill)  Concentration  of  organic 
compoimds  containing  halogens  and 
hydrogen  halides  as  measured  by 
Method  26  or  26A  of  40  O^  part  60. 
appendix  A. 


(iv)  Any  other  method  or  data  that  has 
been  validated  according  to  the 
applicable  procedures  in  Method  301  of 
appendix  A  of  this  part 

(2)  The  aimual  mass  emissions  of 
halogen  atoms  for  a  batch  front-end 
process  vent  shall  be  calculated  using 
Equation  16. 


=  K 


t  i(c.v,,)(LpXMii)JAFR        lEq.  16] 


determined  according  to  paragraph 

(e)  of  this  section,  scmm. 
MjjsMolecular  weight  of  halogen  atom 

i  in  compoimd  j,  kg/kg-mole. 
Ljj=Number  of  atoms  of  halogen  i  in 

compound  j. 
nsNiunber  of  halogenated  compounds  j 
'  in  the  batch  front-end  process  vent 


I(DUR*XcO 


[Eq.  171 


X(DURO 


i>l 


annual  number  ofbatch  cycles  beyond 
the  batch  cycle  limitation  constitutes  a 
process  change.  For  purposes  of  this 
paragraph,  process  changes  do  not 
include:  Process  upsets;  unintentional, 
temporary  process  changes;  and  changes 
that  are  within  the  margin  ef  variation 
on  which  the  original  group 
determination  was  based. 

(2)  For  each  batch  fit)nt-end  process 
vent  affected  by  a  process  change,  the 
owner  or  operator  shall  redetermine  the 
group  status  by  repeating  the  procedures 
specified  in  paragraphs  (b)  through  (g) 
of  this  section,  as  applicable. 
Alternatively,  engineering  assessment, 
as  described  in  paragraph  (b)(6)(i)  of  this 
section,  can  be  used  to  determine  the 
eff^ects  of  the  process  change. 

(3)  Based  on  the  results  of  paragraph 
(i)(2)  of  this  section,  owners  of  operators 
shall  comply  with  either  paragraph  (i)(3) 
(i),  (ii),  or  (iii)  of  this  section. 

(i)  If  the  redetermination  described  in 
paragraph  (i)(2)  of  this  section  indicates 
that  a  Group  2  batch  front-end  process 
vent  has  become  a  (koup  1  batch  front- 
end  process  vent  as  a  result  of  the 
process  change,  the  owner  or  operator 
shall  submit  a  report  as  specified  in 
§  63.492(b)  and  shall  comply  with  the 
Group  1  provisions  in  §  63.487  through 
§  63.492  in  accordance  with  the 


msNiunber  of  different  halogens  i  in 
each  compound  j  of  the  batch  front- 
end  process  vent. 

C,v|j=Average  armual  concentration  of 
halogenated  compound  j  in  the 
batch  front-end  process  vent,  as 
determined  by  using  Equation  17, 
dry  basis,  ppmv. 


compliance  schedule  described  in 
§63.506(e)(6)(iii)(D)(2). 

(ii)  If  the  redetermination  described  in 
paragraph  (i){2)  of  this  section  indicates 
that  a  Group  2  batch  frt)nt-end  process 
vent  with  annual  emissions  less  than 
the  applicable  level  specified  in 
paragraph  (d)  of  this  section,  and  that  is 
in  compliance  with  §  63.487(g],  now  has 
annual  emissions  greater  than  or  equal 
to  the  applicable  level  specified  by 
paragraph  (d)  of  this  section  but  remains 
a  Group  2  batch  frt>nt-end  process  vent, 
the  owner  or  operator  shall  submit  a 
report  as  specified  in  §  63.492(c)  and 
shall  comply  with  §  63.487(f)  in 
accordance  with  the  compliance 
schedule  required  by 
S63.506(e)(6)(iii)(D)(2). 

(iii)  If  the  redetermination  described 
in  paragraph  (i)(2)  of  this  section 
indicates  no  change  in  group  status  or 
no  change  in  the  relation  of  aimual 
emissions  to  the  levels  specified  in 
paragraph  (d)  of  this  section,  the  owner 
or  operator  is  not  required  to  submit  a 
report,  as  described  in  §  63.492(d). 

f  63.489    Batch  front-end  process  vents— 
monltortng  requiramants. 

(a)  General  requirements.  Each  owner 
or  operator  of  a  batch  front-end  process 
vent  or  aggregate  batch  vent  stream  that 
uses  a  control  device  to  comply  with  the 
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requirements  in  §  63.487(a)(2)  or 
§  63.487(b)(2)  shall  install  the 
monitoring  equipment  specified  in 
paragraph  (b)  of  this  section. 

(ifThis  monitoring  equipment  shall 
be  in  operation  at  all  times  when  batch 
emission  episodes,  or  portions  thereof, 
that  the  owner  or  operator  has  selected 
to  control  are  vented  to  the  control 
device,  or  at  all  times  when  an  aggregate 
batch  vent  stream  is  vented  to  the 
control  device. 

(2)  The  owner  or  operator  shall 
operate  control  devices  such  that 
monitored  parameters  remain  above  the 
minimnTTi  level. or  below  the  maximum 
level,  as  appropriate,  established  as 
specified  in  paragraph  (e)  of  this 
section. 

(b)  Batch  fmnt-end  process  vent  and 
aggregate  batch  vent  stream  monitoring 
parameters.  The  monitoring  equipment 
specified  in  paragraphs  (b)(1)  through 
(b)(8)  of  this  section  shall  be  installed  as 
specified  in  paragraph  (a)  of  this 
section.  The  parameters  to  be  monitored 
are  specified  in  Table  6  of  this  subpart. 

(1)  Where  an  incinerator  is  used,  a 
temperature  monitoring  device 
equipped  with  a  continuous  recorder  is 
required. 

U)  Where  an  incinerator  other  than  a 
catalytic  incinerator  is  used,  the 
temperature  monitoring  device  shall  be 
installed  in  the  firebox  or  in  the 
ductwork  immediately  downstream  of 
the  firebox  in  a  position  before  any 
substantial  heat  exchange  ocaus. 

(ii)  Where  a  catalytic  mdnerator  is 
used,  temperatiue  monitoring  devices 
shall  be  installed  in  the  gas  stream 
immediately  before  and  after  the 
catalyst  bed. 

(2)  Where  a  flare  is  used,  a  device 
(including,  but  not  limited  to,  a 
thermocouple,  ultra-violet  beam  sensor, 
or  infrared  sensor)  capable  of 
continuously  detecting  the  presence  of  a 
pilot  flame  is  required. 

(3)  Where  a  boiler  or  process  heater  of 
less  than  44  megawatts  design  heat 
input  capacity  is  used,  a  temperature 
monitoring  device  in  the  firebox 
equipped  vdth  a  continuous  recorder  is 
required.  Any  boiler  or  process  heater  in 
which  all  batch  front-end  process  vents 
or  aggregate  batch  vent  streams  are 
introduced  with  the  primary  fuel  or  are 
used  as  the  primary  fuel  is  exempt  from 
this  reouirement. 

(4)  Where  a  scrubber  is  used  with  an 
incinerator,  boiler,  or  process  heater  in 
concert, writh  the  combustion  of 
halogenated  batch  front-end  process 
vents,  the  foUovtring  monitoring 
equipment  is  required  for  the  scrubber: 

(i)  A  pH  monitoring  device  equipped 
with  a  continuous  recorder  to  monitor 
the  pH  of  the  scrubber  efiluent:  and 


(ii)  A  flow  meter  equipped  with  a 
continuous  recorder  shall  be  located  at 
the  scrubber  influent  to  mcMiitor  the 
scrubber  liquid  flow  rate. 

(5)  Where  an  absorber  is  used,  a 
scrubbing  liquid  temperature 
monitoring  device  and  a  specific  gravity 
monitoring  device  are  required,  each 
equipped  with  a  continuous  recorder. 

(6j  Where  a  condenser  is  used,  a 
condenser  exit  temperature  (product 
side)  monitoring  device  equipped  with 
a  continuous  recorder  is  required. 

(7)  Where  a  carbon  adsorber  is  used, 
an  integrating  regeneration  stream  flow 
monitoring  device  having  an  accuracy  of 
±10  percent,  capable  of  recording  the 
total  regeneration  stream  mass  flow  for 
each  regeneration  cycle;  and  a  carbon 
bed  temperature  monitoring  device, 
capable  of  recording  the  carbon  bed 
temperature  after  each  regeneration  and 
within  15  minutes  of  completing  any 
cooling  cycle  are  required. 

(8)  As  an  alternate  to  paragraphs  (b)(5) 
through  (b)(7)  of  this  section,  the  owner 
or  operator  may  install  an  organic 
monitoring  device  equipped  with  a 
continuous  recorder. 

(c)  Alternative  monitoring  parameters. 
An  owner  or  operator  of  a  batch  firont- 
end  process  vent  or  aggregate  batch  vent 
stream  may  request  approval  to  monitor 
parameters  other  than  those  required  by 
paragraph  (b)  of  this  section.  The 
request  shall  be  submitted  according  to 
the  procedures  sp>ecified  in  §  63.506(f). 
Approval  shall  be  requested  if  the 
owner  or  operator 

(1)  Uses  a  control  device  other  than 
those  included  in  paragraph  (b)  of  this 
section;  or 

(2)  Uses  one  of  the  control  devices 
included  in  paragraph  (b)  of  this 
section,  but  seeks  to  monitor  a 
parameter  other  than  those  specified  in 
Table  6  of  this  subpart  and  paragraph  (b) 
of  this  section.^ 

(d)  Monitoring  of  bypass  lines.  The 
owner  or  operator  of  a  batch  front-end 
process  vent  or  aggregate  batch  vent 
stream  using  a  vent  system  that  contains 
bypass  lines  that  could  divert  emissions 
away  from  a  control  device  used  to 
comply  vfith  §  63.487(a)  or  §  63.487(b) 
shall  comply  with  either  paragraph 
(d)(1).  (d)(2),  or  (d)(3)  of  this  section. 
Equipment  such  as  low  leg  drains,  high 
point  bleeds,  analyzer  vents,  open- 
ended  valves  or  lines,  and  pressure 
relief  valves  needed  for  safety  purposes 
are  not  subject  to  this  paragraph. 

(1)  Properly  install,  maintain,  and 
operate  a  flow  indicator  that  takes  a 
reading  at  least  once  every  15  minutes. 
Records  shall  be  generated  as  specified 
in  §  63.491(e)(3).  The  flow  indicator 
shall  be  installed  at  the  entrance  to  any 
bypass  line  that  could  divert  emissions 


away  from  the  control  device  and  to  the 
atmosphere;  or 

(2)  Secure  the  bypass  line  valve  in  the 
non-diverting  position  with  a  car-seal  or 
a  lock-and-key  type  configuration.  A 
visual  inspection  of  the  seal  or  closure 
mechanism  shall  be  performed  at  least 
once  every  month  to  ensure  that  the 
valve  is  maintained  in  the  non-diverting 
position  and  emissions  are  not  diverted 
through  the  bypass  line.  Records  shall 
be  generated  as  specified  in 

§  63.491(e)(4). 

(3)  Continuously  monitor  the  bypass 
line  damper  or  valve  position  using 
computer  monitoring  and  record  any 
periods  when  the  position  of  the  bypass 
line  damper  or  valve  has  changed  as 
specified  in  §  63.491(e)(4). 

(e)  Estabhshment  of  parameter 
monitoring  levels.  Parameter  monitoring 
levels  for  batch  front-end  process  vents 
and  aggregate  batch  vent  streams  shall 
be  established  as  specified  in 
paragraphs  (e)(1)  through  (e)(3)  of  this 
section. 

(1)  For  each  parameter  monitored 
imder  paragraph  (b)  of  this  section,  the 
owner  or  operator  shall  establish  a  level, 
defined  as  either  a  maximum  or 
minimum  operating  pwrameter  as 
denoted  in  Table  7  of  this  subpart,  that 
indicates  proper  operation  of  the  control 
device.  The  level  shall  be  established  in 
accordance  with  the  procedures 
S]}ecified  in  §63.505. 

(i)  For  batch  front-end  process  vents 
using  a  control  device  to  comply  with 
§  63.487(a)(2),  the  established  level  shall 
reflect  the  control  efficiency  established 
as  part  of  the  initial  compliance 
demonstration  specified  in 
§  63.490(c)(2). 

(ii)  For  aggregate  batch  vent  streams 
using  a  control  device  to  comply  with 
§  63.487(b)(2),  the  establi^ed  level  shall 
reflect  the  control  efficiency 
requirement  specified  in  §  63.487(b)(2). 

(2)  The  established  level,  along  with 
supporting  documentation,  shall  be 
submitted  in  the  Notification  of 
Compliance  Stattis  or  the  operating 
permit  application  as  required  in 

§  63.506(e)(5)  or  §  63.506(e)(8). 
respectively. 

(3)  The  operating  day  shall  be  defined 
as  part  of  establishing  the  p>arameter 
monitoring  level  and  shall  be  submitted 
with  the  information  in  paragraph  (e)(2) 
of  this  section.  The  definition  of 
operating  day  shall  specify  the  times  at 
which  an  operating  day  begins  and 
ends.  The  operating  day  shall  not 
exceed  24  hours. 
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163.480  Ba^  front-end  process  v«nt*— 
parlormanc*  tost  methods  and  procedures 
to  determine  compliance. 

(a  J  Use  of  a  flare.  When  a  flare  is  used 
to  comply  With  §  63.487(a)(1)  or 
§  63.487(b)(t),  the  owner  or  operator 
shall  comply  with  the  flare  provisions 
in  §  63.11(b)  of  subpart  A. 

(b)  Exceptions  to  performance  tests. 
An  owner  of  operator  is  not  required  to 
conduct  a  parformance  test  when  a 
control  device  specified  in  paragraphs 
(b)(1)  through  (b)(4)  of  this  section  is 
u»ed  to  comply  with  §  63.487(a)(2). 

(1)  A  boilar  or  process  heater  with  a 
design  heat  input  capacity  of  44 
megawatts  of  greater. 

(2)  A  boilar  or  process  heater  where 
the  vent  stream  is  introduced  with  the 
primary  fuel  or  is  used  as  the  primary 
fuel. 

(3)  A  control  device  for  which  a 
performance  test  was  conducted  for  ■ 
determining  compliance  with  a  new 
source  performance  standard  (NSPS) 
and  the  test  was  conducted  using  the 
same  procediues  specified  in  this 
section  and  oo  process  changes  have 
been  made  since  the  test. 

(4)  A  boiler  or  process  heater  burning 
hazardous  Waste  for  which  the  owner  or 
operator 

(i)  Has  been  issued  a  final  permit 
under  40  CFR  part  270  and  complies 
with  the  requirements  of  40  CFR  part 
266,  subpart  H;  or 

(ii)  Has  certified  compliance  with  the 
interim  status  requirements  of  40  CFR 
part  266.  subpart  H. 

(5)  An  incinerator  burning  hazardous 
waste  for  w^ich  the  owner  or  operator 
complies  with  the  requirements  of  40 
CFR  part  264,  subpart  O. 

(6)  Performance  tests  done  for  other 
subparts  in  part  60  or  part  63  where 
total  organic  HAP  or  TOC  was 
measured,  provided  that  the  owner  ot 
operator  can  demonstrate  that  operating 
conditions  for  the  process  and  control 
device  duhi^  the  performance  test  are 
representatife  of  ciurent  0]>erating 
conditions. 

(c)  Batch  ftont-^nd  process  vent 
testing  and  procedures  for  compliance 
with  §  63.48  f (a)(2).  Except  as  provided 
in  paragraph  (b)  of  this  section,  an 
owner  or  opfrator  using  a  control  device 
to  comply  whh  §  63.487(a)(2)  shall 
conduct  a  p^formance  test  using  the 
procedures  specified  in  paragraph  (c)(1) 
of  this  section  in  order  to  determine  the 


control  efficiency  of  the  control  device. 
An  owner  or  operator  shall  determine 
the  percent  reduction  for  the  batch  cycle 
using  the  control  efficiency  of  the 
control  device  as  specified  in 
paragraphs  (c)(2)(i)  through  (c)(2)(iii)  of 
this  section  and  the  procedures 
specified  in  paragraph  (c)(2)  of  this 
section.  Compliance  may  be  based  on 
either  total  organic  HAP  or  TOC.  For 
purposes  of  this  paragraph  and  all 
paragraphs  that  are  part  of  paragraph  (c) 
of  this  section,  the  torn  "batch  emission 
episode"  shall  have  the  meaning 
"period  of  the  batch  emission  episode 
selected  for  control,"  which  may  be  the 
entire  batch  emission  episode  or  may 
only  be  a  portiod  of  the  batch  emission 
episode. 

(1)  Performance  tests  shall  be 
conducted  as  specified  in  f>aragraph8 
(c)(l)(i)  through  (c)(l)(v)  of  this  section. 

(i)  Except  as  specified  in  paragraph 
(c)(l)(i)(A)  of  this  section,  a  test  shall  be 
performed  for  the  entire  period  of  each 
batch  emission  episode  in  the  batch 
cycle  that  the  owner  or  operator  selects 
to  control  as  part  of  achieving  the 
required  90  percent  emission  reduction 
for  the  batch  cycle  specified  in 
§  63.487(a)(2).  Only  one  test  is  required 
for  each  batch  emission  episode  selected 
by  the  owner  or  operator  for  control. 
The  owner  or  operator  shall  follow  the 
procedures  listed  in  paragraphs 
(c)(l)(i)(B)  through  (c)(l)(i)(D)  of  this 
section. 

(A)  Alternatively,  an  owner  or 
operator  may  choose  to  test  only  those 
periods  of  the  batch  emission  episode 
diuing  which  the  emission  rate  for  the 
entire  episode  can  be  determined  or 
during  which  the  emissions  are  greater 
than  the  average  emission  rate  of  the 
batch  emission  episode.  The  owner  or 
operator  choosing  either  of  these 
options  must  develop  an  emission 
profile  for  the  entire  batcl}  emission 
episode,  based  on  either  process 
knowledge  or  test  data  collected,  to 
demonstrate  that  test  periods  are 
representative.  Examples  of  information 
that  could  constitute  process  knowledge 
include  calculations  based  on  material 
balances  and  process  stoichiometry. 
Previous  test  results  may  be  used, 
provided  the  results  are  still  relevant  to 
the  ciurent  batch  front-end  process  vent 
conditions. 

(B)  Method  1  or  lA,  as  appropriate, 
shall  be  used  for  selection  of  the 


sampling  sites  if  the  flow  measuring 
device  is  a  pitot  tube.  No  traverse  is 
necessary  when  Method  2A  or  2D  is 
used  to  determine  gas  stream  volumetric 
flow  rate.  Inlet  sampling  sites  shall  be 
located  as  specified  in  paragraphs 
(c)(l)(i)(B)(I)  and  (c)(l)(i)(B)(2)  of  this 
section.  Outlet  sampling  sites  shall  be 
located  at  the  outlet  of  the  final  control 
device  prior  to  release  to  the 
atmosphere. 

(1)  The  control  device  inlet  sampling 
site  shall  be  located  at  the  exit  from  the 
batch  unit  operation  before  any  control 
device.  Section  63.488(a)(2)  describes 
those  recovery  devices  considered  part 
of  the  unit  operation.  Inlet  sampling 
sites  would  be  after  these  specified 
recovery  devices. 

[2]  If  a  batch  process  vent  is 
introduced  with  the  combustion  air  or 
as  a  secondary  fiiel  into  a  boiler  or 
process  heater  with  a  design  capacity 
less  than  44  megawatts,  selection  of  the 
location  of  the  inlet  sampling  sites  shall 
ensure  the  measurement  of  total  organic 
HAP  or  TOC  (minus  methane  and 
ethane)  concentrations  in  all  batch 
front-end  process  vents  and  primary  and 
secondary  fuels  introduced  into  the 
boiler  or  process  heater. 

(C)  Gas  stream  volumetric  flow  rate 
and/or  average  flow  rate  shall  be 
determined  as  specified  in  §  63.488(e). 

(D)  Method  18  or  Method  25A  of  40 
CFR  part  60,  Appendix  A.  shall  be  used 
to  determine  the  concentration  of 
organic  HAP  or  TOC,  as  appropriate. 
The  use  of  Method  25A  shall  comply 
with  paragraphs  (c)(l){i)(D)(2)  and 
(c)(l)(i)(D)(2)  of  this  secUon. 

(1)  The  organic  HAP  used  as  the 
calibration  gas  for  Method  25A  shall  be 
the  single  organic  HAP  representing  the 
largest  percent  by  volume  of  the 
emissions. 

(2)  The  use  of  Method  25A  is 
acceptable  if  the  response  from  the  high- 
level  calibration  gas  is  at  least  20  times 
the  standard  deviation  of  the  response 
from  the  zero  calibration  gas  when  the 
instrument  is  zeroed  on  the  most 
sensitive  scale. 

(ii)  If  an  integrated  sample  is  taken 
over  the  entire  batch  emission  episode 
to  determine  TOC  or  average  total 
organic  HAP  concentration,  emissions    - 
per  batch  emission  episode  shall  be 
calculated  using  Equations  18  and  19. 


'cpiiadc,  nlel 
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where: 

Eepitode=Inlet  or  outlet  emissions,  kg/ 

episode. 
K=Constant,  2.494  x  10"*  (ppmv)-  • 

(gm-mole/scm)  (kg/gm)  (min/hr). 

where  standard  temperature  is 

ZO'C 
CjsAverage  inlet  or  outlet  concentration 

of  TOC  or  sample  component  j  of 

the  gas  stream  for  the  batch 

emission  episode,  dry  basis,  ppmv. 


Mj=Molecular  weight  of  TOC  or  sample 
component  j  of  the  gas  stream,  gin/ 
gm-mole. 

AFR=Average  inlet  w  outlet  flow  rate  of 
gas  stream  for  the  batch  emission 
episode,  dry  basis,  scmm. 

Th=Hours/episode. 

n=Number  of  organic  HAP  in  stream. 
Note:  Summation  not  required  if 
TOC  emissions  are  being  estimated 
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[Eq.201 


using  a  TOC  concentration 
measured  using  Method  25A. 

(iii)  If  grab  samples  are  taken  to 
determine  TOC  or  total  organic  HAP 
concentration,  emissions  shall  be 
calculated  according  to  paragraphs 
(cKl)(iii)(A)  and  (c)(l)(iii)(B)  of  this 
section. 

(A)  For  each  measurement  point,  the 
emission  rates  shall  be  calculated  using 
Equations  20  and  21. 
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where: 

Epoini=Inlet  or  outlet  emission  rate  for 
the  measurement  point,  kg/hr. 

K=Constant,  2.494x10"*  (ppmv)"'  (gm- 
mole/scm)  (kg/gm)  (min/hr),  where 
standard  temperature  is  20*^. 

Cplnlet  or  outlet  concentration  of  TOC 
or  sample  organic  HAP  component 
)  of  the  gas  stream,  dry  basis,  ppmv. 

Mj=Molecular  weight  of  TOC  or  sample 
organic  HAP  component  j  of  the  gas 
stream,  gm/gm-mole. 

FRsInlet  or  outlet  flow  rate  of  gas 

stream  for  the  measurement  point, 
dry  basis,  scmm. 

n=Number  of  organic  HAP  in  stream. 

Note:  Summation  not  required  if  TOC 
emissions  are  being  estimated  using  a  TOC 
concentration  measured  using  Method  25A. 

(B)  The  emissions  per  batch  emission 
episode  shall  be  calculated  using 
Equations  22  and  23. 
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[Eq.23] 


where: 

Ecpisode=Inlet  or  outlet  emissions,  kg/ 

episode. 
DUR=Dur8tion  of  the  batch  emission 

episode,  hr/episode. 
Epoim.i=Inlet  or  outlet  emissions  for 

measurement  point  i,  kg/hr. 
n=Number  of  measurements. 

(iv)  The  control  efficiency  for  the 
control  device  shall  be  calculated  using 
Equaticm  24. 

n  n 

2^  ^inlet,i  ~  2^  ^oullel.i 

R  =  j2j __Ei (joo)    [Eq.24] 

Where: 

R=Control  efficiency  of  control  device, 
percent. 

Eiaiieij=Mass  rate  of  TOC  or  total  organic 
HAP  for  batch  emission  episode  i  at 
the  inlet  to  the  control  device  as 
calculated  under  paragraph  (c)(l)(u) 
or  (c)(l)(iii)  of  this  section,  kg/hr. 

Eoudei4=Mass  rate  of  TOC  or  total  organic 
HAP  for  batch  emission  episode  i  at 
the  outlet  of  the  control  device,  as 
calculated  under  paragraph  (c)(l](ii) 
or  (c)(l)(iii)  of  this  section,  kg/hr. 


n=Number  of  batch  emission  episodes 
in  the  batch  cycle  selected  to  be 
controlled. 

(v)  If  the  batch  front-end  process  vent 
entering  a  boiler  or  process  heater  with 
a  design  capacity  less  than  44 
megawatts  is  introduced  with  the 
combustion  air  or  as  a  secondary  fuel, 
the  weight-percent  reduction  of  total 
organic  HAP  or  TOC  across  the  device 
shall  be  determined  by  comparing  the 
TOC  or  total  organic  HAP  in  all 
combusted  batch  front-end  process 
vents  and  primary  and  secondary  fuels 
with  the  TOC  or  total  organic  HAP 
exiting  the  combustion  device, 
respectively. 

(2)  The  percent  reduction  for  the 
batch  cycle  shall  be  determined  using 
Equation  25  and  the  control  device 
efficiencies  specified  in  paragraphs 
(c)(2)(i)  through  (c)(2)(iii)  of  this  section. 
All  information  used  to  calculate  the 
batch  cycle  percent  reduction,  including 
a  definition  of  the  batch  cycle 
identifying  all  batch  emission  episodes, 
must  be  recorded  as  specified  in 
§  63.491(b)(2).  This  infOTmation  shall 
include  identification  of  those  batch 
emission  episodes,  or  portions  thereof, 
selected  for  control 
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where: 

Eunc=Mass  rate  of  TOC  or  total  organic 
HAP  for  uncontrolled  batch 
emission  episode  i,  kg/hr. 

=Mass  rate  of  TOC  or  total  organic 
HAP  for  controlled  batch  emission 
episode  i  at  the  inlet  to  the  control 
device,  te/hr. 
R=Control  emciency  of  control  device 
as  specified  in  paragraphs  (c)(2)(i) 
through  (c)(2)(iii)  of  this  section. 
n=Number  of  uncontrolled  batch 

emissioq  episodes,  controlled  batch 
emission  episodes,  and  control 
devices.  The  value  of  n  is  not 
necessarily  the  same  for  these  three 
items, 
(i)  If  a  performance  test  is  required  by 
paragraph  (c)  of  this  section,  the  control 
efficiency  of  the  control  device  shall  be 
as  determined  in  paragraph  (c)(l)(iv)  of 
this  section. 

(ii)  If  a  performance  test  is  not 
required  by  paragraph  (c)  of  this  sectiqn 
for  a  combustion  control  device,  as 
specified  in  paragraph  (b)  of  this 
section,  the  aontrol  efficiency  of  the 
control  deviqs  shall  be  98  percent.  The 
control  efficiency  for  a  flare  shall  be  98 
percent. 

(iii)  If  a  petformance  test  is  not 
reqiiired  by  paragraph  (c)  of  this  section 
for  a  noncombustion  control  device,  the 
control  efficiency  shall  be  determined 
by  the  owner  or  operator  based  on 
engineering  assessment. 

(d)  Batch  process  vent  and  aggregate 
batch  vent  stream  testing  for  compliance 
with  §  63.487(c)  [halogenated  emission 
streams].  An  owner  or  operator 
controlling  hftlogenated  emissions  in 
compliance  with  §  63.487(c)  shall 
conduct  a  performance  test  to  determine 
comphance  with  the  control  efficiency 
specified  in  863.487(c)(1)  or  the 
emission  limit  specified  in 
§  63.487(c)(2|  for  hydrogen  halides  and 
halogens.       | 

(1)  Sampling  sites  shall  be  located  at 
the  inlet  and  outlet  of  the  scrubber  or 
other  control  device  used  to  reduce 
halogen  emissions  in  complying  with 
§  63.487(c)(l]  or  at  the  outlet  of  the 
control  device  used  to  reduce  halogen 
emissions  in  complying  with 
§63.487(c)(2l. 

(2)  The  mafs  emissions  of  each 
hydrogen  halide  and  halogen  compoimd 
for  the  batch  cycle  or  aggregate  batch 
vent  stream  s|iall  be  calculated  &om  the 
measured  concentrations  and  the  gas 


stream  flow  rate(s)  determined  by  the 
procedures  specified  in  paragraphs 
(d)(2)(i)  and  (d)(2)(ii)  of  this  section, 
except  as  specified  in  paragraph  (d)(5) 
of  this  section. 

(i)  Method  26  or  Method  26A  of  40 
CFR  part  60,  appendix  A,  shall  be  used 
to  determine  the  concentration,  in  Mg 
per  dry  scm,  of  total  hydrogen  halides 
and  halogens  present  in  the  emissions 
stream. 

(ii)  Gas  stream  volumetric  flow  rate 
and/or  average  flow  rate  shall  be 
determined  as  specified  in  §  63.488(e). 

(3)  To  determme  compliance  with  the 
percent  reduction  specified  in 

§  63.487(c)(1),  the  mass  emissions  for 
any  hydrogen  halides  and  halogens 
present  at  the  inlet  of  the  scrubber  or 
other  control  device  shall  be  summed 
together.  The  mass  emissions  of  any 
hydrogen  halides  or  halogens  present  at 
the  outlet  of  the  scrubber  or  other 
control  device  shall  be  summed 
together.  Percent  reduction  shall  be 
determined  by  subtracting  the  outlet 
mass  emissions  &om  the  inlet  mass 
emissions  and  then  dividing  the  result 
by  the  inlet  mass  emissions. 

(4)  To  determine  compliance  with  the 
emission  limit  specified  in 

§  63.487(c)(2),  the  annual  mass 
emissions  for  any  hydrogen  halides  and 
halogens  present  at  the  outlet  of  the 
control  device  and  prior  to  any 
combustion  device  shall  be  suinuned 
together  and  compared  to  the  emission 
limit  specified  in  §  63.487(c)(2). 

(5)  The  owner  or  operator  may  use 
any  other  method  to  demonstrate 
compliance  if  the  method  or  data  has 
been  validated  according  to  the 
appUcable  procedures  of  Method  301  of 
appendix  A. 

(e)  Aggregate  batch  vent  stream 
testing  for  compliance  with 
§  63.487(b)(2).  Owners  or  operators  of 
aggregate  batch  vent  streams  complying 
with  §  63.487(b)(2)  shall  conduct  a 
performance  test  using  the  performance 
testing  procedures  for  continuous  front- 
end  process  vents  in  §  63.116(c)  of 
subpart  G.  For  the  purposes  of  this 
subpart,  when  the  provisions  of 
S  63.116(c)  specify  that  Method  18  shall 
be  used.  Method  18  or  Method  25A  may 
be  used.  The  use  of  Method  25  A  shall 
comply  with  paragraphs  (e)(1)  and  (e)(2) 
of  this  section. 

(1)  The  organic  HAP  used  as  the 
calibration  gas  for  Method  25A  shall  be 
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the  single  organic  HAP  representing  the 
largest  percent  by  volume  of  the 
emissions. 

(2)  The  use  of  Method  25A  is 
acceptable  if  the  response  bom  the  high- 
level  calibration  gas  is  at  least  20  times 
the  standard  deviation  of  the  response 
from  the  zero  calibration  gas  when  the 
instrument  is  zeroed  on  the  most 
sensitive  scale. 

(f)  Batch  cycle  limitation.  The  batch 
cycle  limitation  required  by 
§  63.487(f)(1)  and  §  63.487(g)(1)  shall  be 
established  as  specified  in  paragraph 
(f)(1)  of  this  section  and  shall  include 
the  elements  specified  in  paragraph 
(0(2)  of  this  section. 

(1)  The  batch  cycle  Umitation  shall  be 
determined  by  the  owner  or  operator 
such  that  annual  emissions  for  the  batch 
front-end  process  vent  remain  less  than 
the  level  specified  in  §  63.488(d)  when 
complying  with  §  63.487(g). 
Alternatively,  when  complying  with 
§  63.487(f),  the  batch  cycle  limitation 
shall  ensure  that  annual  emissions 
remain  at  a  level  such  that  the  batch 
frtint-end  process  vent  remains  a  Group 
2  batch  front-end  process  vent,  given  the 
actual  annual  flow  rate  for  that  batch 
front-end  process  vent  determined 
according  to  §  63.488(e)(3).  The  batch 
cycle  limitation  shall  be  determined 
using  the  same  basis,  as  described  in 
§  63.488(a)(1),  used  to  make  the  group 
determination  (i.e.,  expected  mix  of 
products  or  worst-case  HAP  emitting 
product).  The  establishment  of  the  batch 
cycle  limitation  is  not  dependent  upon 
any  past  production  or  activity  level. 

fi)  If  the  expected  mix  of  products 
serves  as  the  basis  for  the  batch  cycle 
limitation,  the  batch  cycle  limitation 
shall  be  detennined  such  that  any 
foreseeable  combination  of  products 
which  the  owner  or  operator  desires  the 
flexibility  to  manufacture  shall  be 
allowed.  Combinations  of  products  not 
accounted  for  in  the  documentation 
required  by  paragraph  (f)(2)(iv)  of  this 
section  shall  not  be  allowed  within  the 
restrictions  of  the  batch  cycle  limitation. 

(ii)  If,  for  a  batch  front-end  process 
vent  with  more  than  one  product,  a 
single  worst-case  HAP  emitting  product 
serves  as  the  basis  for  the  batch  cycle 
limitation,  the  batch  cycle  limitation 
shall  be  determined  such  that  the 
maximum  number  of  batch  cycles  the 
owner  or  operator  desires  the  flexibility 
to  accomplish,  using  the  worst-case 
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HAP  emitting  product  and  ensuring  that 
the  batch  front-end  process  vent 
remains  a  Group  2  batch  front-end 
process  vent  or  that  emissions  remain 
less  than  the  level  specified  in 
§  63.488(d).  shall  be  allowed.  This  value 
shall  be  the  total  number  of  batch  cycles 
allowed  within  the  restrictions  of  the 
batch  cycle  limitation  regardless  of 
which  products  are  manufactured. 

(2)  Docimientation  supporting  the 
estabUshment  of  the  batch  cycle 
limitation  shall  include  the  information 
specified  in  paragraphs  (f)(2)(i)  through 
(n(2)(v)  of  this  section,  as  appropriate. 

(i)  Identification  that  the  purpose  of 
the  batch  cycle  limitation  is  to  comply 
with  §  63.487(f)(1)  or  (g)(1). 

(ii)  Identification  that  the  batch  cycle 
limitation  is  based  on  a  single  worst- 
case  HAP  emitting  product  or  on  the 
expected  mix  of  products  for  the  batch 
front-end  process  vent  as  allowed  under 
§  63.488(a)(1). 

(iii)  Etefinition  of  the  operating  year, 
for  the  purposes  of  determining 
comphance  with  the  batch  cycle 
limitation. 

(iv)  If  the  batch  cycle  limitation  is 
based  on  a  single  worst-case  HAP 
emitting  product,  documentation 
specified  in  §63.488(a)(l)(ii)  describing 
how  the  single  product  meets  the 
requirements  for  worst-case  HAP 
emitting  product,  as  specified  in 
§  63.488(a)(1)  and  the  number  of  batch 
cycles  allowed  under  the  batch  cycle 
Umitation  for  each  product  associated 
with  the  batch  front-end  process  vent 
are  required. 

(v)  If  the  batch  cycle  limitation  is 
based  on  the  expected  mix  of  products, 
the  owner  or  operator  shall  provide 
documentation  that  describes  as  many 
scenarios  for  differing  mixes  of  products 
(i.e.,  how  many  of  each  type  of  product) 
that  the  owner  or  operator  desires  the 
flexibility  to  accomplish.  Alternatively, 
the  owner  or  operator  shall  provide  a 
description  of  the  relationship  among 
the  mix  of  products  that  will  allow  a 
determination  of  compliance  with  the 
batch  cycle  limitation  under  an  infinite 
nimiber  of  scenarios.  For  example,  if  a 
batch  process  vent  has  two  products, 
each  product  has  the  same  flow  rate  and 
emits  for  the  same  amount  of  time,  and 
product  No.  1  has  twice  the  emissions 
as  product  No.  2,  the  relationship 
describing  an  infinite  number  of 
scenarios  would  be  that  the  owner  or 
operator  can  accomplish  two  batch 
cycles  of  product  No.  2  for  each  batch 
cycle  of  product  No.  1  within  the 
restriction  of  the  batch  cycle  limitation. 


{63.491    Batch  front-end  procMS  v«nt»— 
recordkeeping  requirements. 

(a)  Group  determination  records  for 
batch  front-end  process  vents.  Except  as 
provided  in  paragraphs  (a)(7)  through 
(a)(9)  of  this  section,  each  owner  or 
operator  of  an  affected  source  shall 
maintain  the  records  specified  in 
paragraphs  (a)(1)  through  (a)(6)  of  this 
section  for  each  batch  front-end  process 
vent  subject  to  the  group  determination 
procedures  of  §  63.488.  Except  for 
paragraph  (a)(1)  of  this  section,  the 
records  required  to  be  maintained  by 
this  paragraph  are  limited  to  the 
information  developed  and  used  to 
make  the  group  determination  under 
§  63.488(b)  through  §  63.488(g),  as 
appropriate.  The  information  required 
by  paragraph  (a)(1)  of  this  section  is 
required  for  all  batch  frt)nt-end  process 
vents  subject  to  the  group  determination 
procedures  of  §  63.488.  If  an  owner  or 
operator  did  not  need  to  develop  certain 
information  (e.g.,  annual  average  flow 
rate)  to  determine  the  group  status,  this 
paragraph  does  not  require  that 
additional  information  be  develojjed. 

(1)  An  identification  of  each  unique 
product  that  has  emissions  from  one  or 
more  batch  emission  episodes  venting 
from  the  batch  front-end  process  vent. 

(2)  A  description  of,  and  an  emission 
estimate  for,  each  batch  emission 
episode,  and  the  total  emissions 
associated  with  one  batch  cycle  for  each 
unique  product  identified  in  paragraph 
(a)(1)  of  this  section  that  was  considered 
in  making  the  group  determination 
under  §  63.488. 

(3)  Total  annual  uncontrolled  TCX;  or 
organic  HAP  emissions,  determined  at 
the  exit  from  the  batch  unit  operation 
before  any  emission  control,  as 
determined  in  accordance  with 

§  63.488(b). 

(i)  For  Group  2  batch  &t)nt-end 
process  vents,  emissions  shall  be 
determined  at  the  batch  cycle  limitation. 

(ii)  For  Group  1  batch  front-end 
process  vents,  emissions  shall  be  those 
used  to  determine  the  group  status  of 
the  batch  front-end  process  vent. 

(4)  The  annual  average  flow  rate  for 
the  batch  front-end  process  vent  as 
determined  in  accordance  with 

§  63.488(e). 

(5)  The  cutoff  flow  rate,  determined  in 
accordance  with  §  63.488(f). 

(6)  The  results  of  the  batch  front-end 
process  vent  group  determination, 
conducted  in  accordance  with 

§  63.488(b). 

(7)  If  a  hatch  front-end  process  vent  is 
in  compliance  with  §  63.487(a)  or 

§  63.487(b),  and  the  control  device  is 
operating  at  all  times  when  batch 
emission  episodes  are  venting  from  the 
batch  front-end  process  vent,  none  of 


the  records  in  paragraphs  (a)(1)  through 
(a)(6)  of  this  section  are  required. 

(8)  If  a  batch  fixmt-end  process  vent  is 
in  comphance  with  §  63.487(a)  or 

§  63.487(b),  but  the  control  device  is 
operated  only  during  selected  batch 
emission  episodes,  only  the  records  in 
paragraphs  (a)(1)  through  (a)(3)  of  this 
section  are  required. 

(9)  If  the  total  annual  emissions  from 
the  batch  front-end  process  vent  are  less 
than  the  appropriate  level  specified  in 

§  63.488(d).  only  the  records  in 
paragraphs  (a)(1)  through  (a)(3)  of  this 
section  are  required. 

(b)  Compliance  demonstration 
records.  Each  owner  or  operator  of  a 
batch  front-end  process  vent  or 
aggregate  batch  vent  stream  complying 
with  §  63.487(a)  or  (b),  shall  keep  the 
following  records,  as  applicable,  up-to- 
date  and  readily  accessible: 

(1)  Hie  aimual  mass  emissions  of 
halogen  atoms  in  the  batch  front-end 
process  vent  or  aggregate  batch  vent 
stream  determined  according  to  the 
procedures  specified  in  §  63.488(h)(2). 

(2)  If  a  batch  front-end  process  vent  is 
in  compliance  with  §  63.487(a)(2), 
records  documenting  the  batch  cycle 
percent  reduction  as  specified  in 
§62.486-4(c)(2). 

(3)  When  using  a  flare  to  comply  with 
§  63.487(a)(1): 

(i)  The  flare  design  (i.e..  steam- 
assisted,  air-assisted,  or  non-assisted); 

(ii)  All  visible  emission  readings,  heat 
content  determinations,  flow  rate 
measurements,  and  exit  velocity 
determinations  made  during  the 
compliance  determination  required  by 
§  63.11(b)  of  subpart  A;  and 

(iii)  All  periods  during  the 
compliance  determination  required  by 
§  63.11(b)  of  subpart  A  when  the  pilot 
flame  is  absent. 

(4)  The  following  information  when 
using  a  control  device  to  achieve 
compliance  with  §  63.487(a)(2)  or  (b)(2): 

(i)  For  an  incinerator  or  non- 
combustion  control  device,  the  percent 
reduction  of  organic  HAP  or  TOC 
achieved,  as  determined  using  the 
procedures  specified  in  §  63.490(c)  for 
batch  front-end  process  vents  and 
§  63.490(e)  for  aggregate  batch  vent 
streams; 

(ii)  For  a  boiler  or  process  heater,  a 
description  of  the  location  at  which  the 
vent  stream  is  introduced  into  the  boiler 
or  process  heater; 

(iii)  For  a  boiler  or  process  heater  with 
a  design  heat  input  capacity  of  less  than 
44  megawatts  and  where  the  process 
vent  stream  is  introduced  with 
combustion  air  or  is  used  as  a  secondary 
fuel  and  is  not  mixed  with  the  primary 
fuel,  the  percent  reduction  of  organic 
HAP  or  TOC  achieved,  as  determined 
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using  the  procedures  specified  in 
S  63.490(c)  for  batch  front-end  process 
vents  and  §  63.490(e)  for  aggregate  batch 
vent  streams;  and 

(iv)  For  a  scrubber  or  other  control 
device  following  a  combustion  device  to 
control  a  halogenated  batch  front-end 

Erocess  vent  or  halogenated  aggregate 
atch  vent  stream,  the  percent  reduction 
of  total  hydlogen  halides  and  halogens, 
as  determined  imder  §  63.490(d)(3)  or 
the  emissioo  limit  determined  under 
§  63.490(d)(4). 

(c)  Establkhment  of  parameter 
monitoring  level  records.  For  each 
parameter  monitored  according  to 
§  63.489(b)  and  Table  6  of  this  subpart, 
or  for  alternate  parameters  and/or 
parameters  fcr  ahemate  control  devices 
monitored  according  to  §  63.492(e)  as 
allowed  under  §  63.489(c),  maintain 
documentation  showing  the 
establishmeftt  of  the  level  that  indicates 
proper  operation  of  the  control  device  as 
required  by  $  63.489(e)  for  parameters 
specified  in  §  63.489(b)  and  as  required 
by  §  63.506(0  for  alternate  parameters. 
This  documentation  shall  include  the 
parameter  monitoring  data  used  to 
establish  the  level. 

(d)  Group  e  batch  front-end  process 
vent  continuous  compliance  records. 
The  owner  or  operator  of  a  Group  2 
batch  front-end  process  vent  shall 
comply  with  either  paragraph  (d)(1)  or 
(d)(2)  of  this  section,  as  appropriate. 

(1)  The  owner  or  operator  of  a  Group 
2  batch  fit)nt-end  process  vent 
complying  with  §  63.487(g)  shall  keep 
the  following  records  up-to-date  and 
readily  accessible: 

(i)  Records  designating  the  established 
-batch  cycle  limitation  required  by 
§  63.487(g)(1)  and  specified  in 
§  63.490(f). 

(ii)  Record^  specifying  the  number 
and  type  of  batch  cycles  accomplished. 

(2)  The  owner  or  operator  of  a  Group 
2  batch  front-end  process  vent 
complying  with  §  63.487(f)  shall  keep 
the  following  records  up-to-date  and 
readily  accessible: 

(i)  Records  designating  the  established 
batch  cycle  limitation  required  by 
§  63.487(f)(1)  and  specified  in 
§63.490(0. 

(ii)  Records  specifying  the  number 
and  type  of  b^tch  cycles  accomplished 
for  each  threeimonth  period. 

(e)  Controlled  batch  front-end  process 
vent  continuous  compliance  records. 
Each  owner  or  operator  of  a  batch  fit)nt- 
end  process  vent  that  uses  a  control 
device  to  comply  with  §  63.487(a)  shall 
keep  the  following  records  up-to-date 
and  readily  aocessible: 

(1)  Continuous  records  of  the 
equipment  operating  parameters 
specified  to  b^  monitored  under 


§  63.489(b)  as  applicable,  and  listed  in 
Table  6  of  this  subpart,  or  specified  by 
the  Administrator  in  accoroance  with 
S  63.492(e)  as  allowed  under  §  63.489(c). 
These  records  shall  be  kept  as  specified 
under  §  63.506(d),  except  as  specified  in 
paragraphs  (e)(l)(i)  and  (e){l)(ii)  of  this 
section. 

(i)  For  flares,  the  records  specified  in 
Table  6  of  this  subpart  shall  be  kept 
rather  than  averages. 

(ii)  For  carbon  adsorbers,  the  records 
specified  in  Table  6  of  this  subpart  shall 
be  kept  rather  than  averages. 

(2)  Records  of  the  batch  cycle  daily 
average  value  of  each  continuously 
monitored  parameter,  except  as 
provided  in  paragraphs  {e)(2)(iii)  of  this 
section,  as  calculated  using  the 
procedures  specified  in  paragraphs 
(e)(2)(i)  throuBh  (e)(2)(ii)  of  this  section, 
(i)  Jhe  batch  cycle  daily  average  shall 
be  calculated  as  the  average  of  all 
parameter  values  measured  during  those 
batch  emission  episodes,  or  portions 
thereof,  in  the  batch  cycle  that  tbe 
owner  or  operator  has  selected  to 
control. 

(ii)  Monitoring  data  recorded  during 
periods  of  monitoring  system 
breakdowns,  repairs,  calibration  checks, 
and  zero  (low-level)  and  high-level 
adjustments  shall  not  be  included  in 
computing  the  batch  cycle  daily 
averages. 

(iiiflf  all  recorded  values  for  a 
monitored  parameter  during  an 
operating  day  are  above  the  minimum  or 
below  the  maximum  level  established  in 
accordance  with  §  63.489(e),  the  owner 
or  operator  may  record  that  all  values 
were  above  the  minimum  or  below  the 
maximiun  level  established,  rather  than 
calculating  and  recording  a  batch  cycle 
daily  average  for  that  operating  day. 

(3)  Hourly  records  ofwhether  the  flow 
indicator  for  bypass  lines  specified 
under  §  63.489(d)(1)  was  operating  and 
whether  flow  was  detected  at  any  time 
during  the  hoiu-.  Also,  records  of  the 
times  and  durations  of  all  periods  when 
the  vent  is  diverted  from  the  control 
device,  or  the  flow  indicator  specified  in 
§  63.489(d)(1)  is  not  operating. 

(4)  Where  a  seal  or  closiu« 
mechanism  is  used  to  comply  with 
§  63.489(d)(2)  or  where  computer 
monitoring  of  the  position  of  the  bypass 
damper  or  valve  is  used  to  comply  with 
§  63.489(d)(3).  hourly  records  of  flow 
are  not  required. 

(i)  For  compliance  with  §  63.489(d)(2), 
the  owner  or  operator  shall  record 
whether  the  monthly  visual  inspection 
of  the  seals  or  closure  mechanism  has 
been  done,  and  shall  record  the 
occurrence  of  all  periods  when  the  seal 
mechanism  is  broken,  the  bypass  line 
valve  position  has  changed,  or  the  key 


for  a  lock-and-key  type  configuration 
has  been  checked  out,  and  records  of 
any  car-seal  that  has  been  broken. 

(ii)  For  compliance  with 
§  63.489(d)(3),  the  owner  or  operator 
shall  record  the  times  of  all  periods 
when  the  bypass  line  valve  position  has 
changed. 

(5)  Records  specifying  the  times  and 
duration  of  periods  of  monitoring 
system  breakdowns,  repairs,  calibration 
checks,  and  zero  (low-level)  and  Idgh 
level  adjustments.  In  addition,  records 
specifying  any  other  periods  of  process 
or  control  device  operation  when 
monitora  are  not  operating. 

(0  Agffvgate  batch  vent  stream 
continuous  compliance  records.  In 
addition  to  the  records  specified  in 
paragraphs  (b)  and  (c)  of  this  section, 
each  owner  or  operator  of  an  aggregate 
batch  vent  stream  using  a  control  device 
to  comply  with  §  63.487(b)  shall  keep 
records  in  accordance  with  the 
requirements  for  continuous  process 
vents  in  §  63.118(a)  and  §  63.118(b)  of 
subpart  G,  as  applicable  and 
appropriate,  except  that  when 
complying  with  §  63.118(b),  ownere  or 
operatora  shall  disregard  statements 
concerning  TRE  index  values  for  the 
purposes  of  this  subpart. 

f  63.492    Batch  front-end  precees  vents— 
reporting  requirements. 

(a)  The  owner  or  operator  of  a  batch 
fiont-end  process  vent  at  an  affected 
source  shall  submit  the  information 
specified  in  paragraphs  (a)(1)  through 
(a)(4)  of  this  section,  as  appropriate,  as 
part  of  the  Notification  of  Compliance 
Status  specified  in  §  63.506(e)(5). 

(1)  For  each  batch  front-end  process 
vent  complying  with  §  63.487(a)  and 
each  aggregate  batch  vent  stream 
complying  with  §  63.487(b),  the 
information  specified  in  §  63.491(b)  and 
S63.491(c),  as  applicable. 

(2)  For  each  Group  2  batch  front-end 
process  vent  with  annual  emissions  less 
than  the  level  specified  in  §  63.488(d). 
the  information  specified  in 

§  63.491  (d)(l)(i). 

(3)  For  each  Group  2  batch  front-end 
process  vent  with  annual  emissions 
greater  than  or  equal  to  the  level 
specified  in  §  63.488(d).  the  informaUon 
specified  in  §63.491(d)(2)(i). 

(4)  For  each  batch  process  vent 
subject  to  the  group  determination 
procediu«s,  the  information  specified  in 
§  63.491(a),  as  appropriate. 

(b)  Whenever  a  process  change,  as 
defined  in  §  63.488(i)(l).  is  made  that 
causes  a  Group  2  batch  front-end 
process  vent  to  become  a  Group  1  batch 
front-end  process  vent,  the  owner  or 
operator  shall  submit  a  report  within 
180  operating  days  after  the  process 


Federal  Register  /  Vol.  61.  No.  173  /  Thursday,  September  5,  1996  /  Rules  and  Regulations    46949 


change  is  made  or  the  information 
regaiding  the  process  change  is  known 
to  the  owner  or  operator.  This  report 
may  be  included  in  the  next  Periodic 
Report,  as  specified  in 
§63.506(e){6)(iii)(D)(2).  The  following 
information  shall  be  submitted: 

(1)  A  description  of  the  process 
change;  and 

(2)  A  schedule  for  compliance  with 
the  provisions  of  §  63.487(a)  or 

§  63.487(b),  as  appropriate,  as  required 
under  §63.506(e)(6)(iii)(D)(2). 

(c)  Whenever  a  process  change,  as 
defined  in  §63.488(i)(l),  is  made  that 
causes  a  Group  2  batch  front-end 
process  vent  with  annual  emissions  less 
than  the  level  specified  in  §  63.488(d) 
that  is  in  compliance  with  §  63.487(g)  to 
have  annual  emissions  greater  than  or 
equal  to  the  levels  specified  in 
§  63.488(d)  but  remains  a  Group  2  batch 
front-end  process  vent,  the  owner  or 
operator  shall  submit  a  report  within 
180  operating  days  after  the  process 
change  is  made  or  the  information 
regarding  the  process  change  is  known 
to  the  owner  or  operator.  This  report 
may  be  included  in  the  next  Periodic 
Report,  as  specified  in 
§63.506(e)(6)(iii)(D)(2).  The  following 
information  shall  be  submitted: 

(1)  A  description  of  the  process 
change; 

(2)The  results  of  the  redetermination 
of  the  axmual  emissions,  average  flow 
rate,  and  cutoff  flow  rate  required  imder 
§  63.488(f)  and  recorded  under  §  63.491 
(a)(3)  through  (a)(5);  and 

(3)  The  batch  cycle  limitation 
determined  in  accordance  with 
§  63.487(f)(1). 

(d)  The  owner  or  operator  is  not 
required  to  submit  a  report  of  a  process 
change  if  one  of  the  conditions  specified 
in  paragraphs  (d)(1)  and  (d)(2)  of  this 
section  is  met. 

(1)  The  process  change  does  not  meet 
the  description  of  a  process  change  in 
§63.488(1). 

(2)  The  redetermined  group  status 
remains  Group  2  for  an  individual  batch 
front-end  process  vent  with  annual 
emissions  greater  than  or  equal  to  the 
level  specified  in  §  63.488(d),  or  a  Group 
2  batch  front-end  process  vent  with 
annual  emissions  less  than  the  level 
specified  in  §  63.488(d)  complying  with 
§  63.487(g)  continues  to  have  emissions 
less  than  the  level  specified  in 

§  63.488(d). 

(e)  If  an  owner  or  operator  uses  a 
control  device  other  than  those 
specified  in  §  63.489(b)  and  Usted  in 
Table  6  of  this  subpart  or  requests 
approval  to  monitor  a  parameter  other 
than  those  specified  in  §  63.489(c)  and 
listed  in  Table  6  of  this  subpart,  the 
owner  or  operator  shall  submit  a 


description  of  plarmed  reporting  and 
recordkeeping  procedures,  as  specified 
in  §  63.506(f),  as  part  of  the 
PrecompUance  Report  as  required  under 
§  63.506(e)(3).  The  Administrator  will 
specifyappropriate  reporting  and 
recordUieeping  requirements  as  part  of 
the  review  of  the  PrecompUance  Report. 

(f)  Owners  or  operators  complying 
with  §  63.489(d),  shall  comply  with 
paragraph  (f)(1)  or  (f)(2)  of  Uiis  section, 
as  appropriate. 

(1)  Reports  of  the  times  of  all  periods 
recorded  under  §63. 491  (e)(3)  when  the 
batch  front-end  process  vent  is  diverted 
away  from  the  control  device  through  a 
bypass  line. 

(2)  Reports  of  all  occurrences 
recorded  under  §63. 49 1(e) (4)  in  which 
the  seal  mechanism  is  broken,  the 
bypass  line  valve  position  has  changed, 
or  the  key  to  unlock  the  bypass  Une 
valve  was  checked  out. 

§63.493    Back-end  process  provisions. 
Owners  and  operators  of  new  and 
existing  affected  sources  shall  comply 
with  the  requirements  in  §  63.494 
through  §  63.500.  Owners  and  operators 
of  affected  sources  that  produce  only 
latex  products,  liquid  rubber  products, 
or  products  in  a  gas-phased 
polymerization  reaction  are  not  subject 
to  the  provisions  of  these  sections. 
Section  63.494  contains  residual  organic 
HAP  limitations.  CompUance  with  these 
residual  organic  HAP  limitations  may  be 
achieved  by  using  either  stripping 
technology,  or  by  using  control  or 
recovery  devices.  If  compliance  with 
these  limitations  is  achieved  using 
stripping  technology,  the  procedures  to 
determine  compUance  are  specified  in 
§  63.495.  If  compUance  with  these 
limitations  is  achieved  using  control  or 
recovery  devices,  the  procedures  to 
determine  compUance  are  specified  in 
§  63.496,  and  associated  monitoring 
requirements  are  specified  in  §  63.497. 
Recordkeeping  requirements  are 
contained  in  §  63.498,  and  reporting 
reqtiirements  in  §  63.499.  Section  63.500 
contains  a  limitation  on  carbon 
disulfide  emissions  from  affected 
sources  that  produce  styrene  butadiene 
rubber  using  an  emulsion  process.  Table 
8  contains  a  summary  of  compUance 
alternative  requirements  for  these 
sections. 

S  63.494    Back-end  process  provisk>ns— 
residual  organic  HAP  Hmltations. 

(a)  The  monthly  weighted  average 
residual  organic  HAP  content  of  all 
grades  of  elastomer  processed,  measured 
immediately  after  the  stripping 
operation  (or  the  reactor(s)  if  the  plant 
has  no  stripper(s)l  is  completed,  shaU 
not  exceed  die  limits  provided  in 


paragraphs  (a)(1)  through  (a)(4)  of  this 
section,  as  applicable.  Owners  or 
operators  shall  comply  with  the 
requirements  of  this  paragraph  using 
either  stripping  technology  or  control/ 
recovery  devices. 

(1)  For  styrene  butadiene  rubber 
produced  by  the  emulsion  process: 

(i)  A  monthly  weighted  average  of 
0.40  kg  styrene  per  megagram  (Mg)  latex 
for  existing  sources;  and 

(ii)  A  monthly  weighted  average  of 
0.23  kg  styrene  per  Mg  latex  for  new 
sources; 

(2)  For  polybutadiene  rubber  and 
styrene  butadiene  rubber  produced  by 
the  solution  process: 

(i)  A  monthly  weighted  average  of  10 
kg  total  organic  HAP  per  Mg  crumb 
rubber  (dry  weight)  for  existing  sources; 
and 

(ii)  A  monthly  weighted  average  of  6 
kg  total  organic  HAP  per  Mg  crumb 
rubber  (dry  weight)  for  new  sources. 

(3)  For  ethylene-propylene  rubber 
produced  by  the  solution  process: 

(i)  A  monthly  weighted  average  of  8 
kg  total  organic  HAP  per  Mg  crumb 
rubber  (dry  weight)  for  existing  so\m»s; 
and 

(ii)  A  monthly  weighted  average  of  5 
kg  total  organic  HAP  per  Mg  crumb 
rubber  (dry  weight)  for  new  sources. 

(4)  There  are  no  back-end  process 
operation  residual  organic  HAP 
Umitations  for  neoprene,  Hypalon""^, 
nitrile  butadiene  rubber,  butyl  rubber, 
halobutyl  rubber,  epichlorohydrin 
elastomer,  and  polysulfide  rubber. 

(5)  For  EPPU  that  produce  both  an 
elastomer  product  with  a  residual 
organic  HAP  limitation  listed  in  this 
section,  and  a  product  listed  in 
paragraphs  (a)(5)  (i)  through  (iv)  of  this 
section,  only  the  residual  HAP  content 
of  the  elastomer  product  with  a  residual 
organic  HAP  limitation  shall  be  used  in 
determining  the  monthly  average 
residual  organic  HAP  content 

(i)  Resins; 

(ii)  Liquid  rubber  products; 

(iii)  Latexes  from  which  crumb  rubber 
is  not  coagulated;  or 

(ui)  Elastomer  products  Usted  in 
paragraph  (a)(4)  of  this  section. 

(b)  If  an  owner  or  operator  complies 
with  the  residual  organic  HAP 
limitations  in  paragraph  (a)  of  this 
section  using  stripping  technology, 
compliance  shall  be  demonstrated  in 
accordance  with  §  63.495.  The  owner  or 
operator  shall  also  comply  with  the 
recordkeeping  provisions  in  §63.498. 
and  the  reporting  provisions  in  §  63.499. 

(c)  If  an  owner  or  operator  compUes 
with  the  residual  organic  HAP 
limitations  in  paragraph  (a)  of  this 
section  using  control  or  recovery 
devices,  compUance  shall  be 
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demonstrated  using  the  procedures  in 
§  63.496.  The  owner  or  operator  shall 
also  comply  with  the  monitoring 
provisions  in  §  63.497,  the 
recordkeepilig provisions  in  §63.498, 
and  the  reporting  provisions  in  §63.499. 

S63.496    BHk  end  pfDC—  pfovtHone— 
proodiir—^dtymlnecoiiiptlanc*  using 
•tripping  tscknology. 

(a)  If  an  owner  or  operator  complies 
with  the  residual  organic  HAP 
limitations  in  §  63.494(a)  using  stripping 
technology,  compliance  shall  be 
demonstrated  using  the  periodic 
sampling  procedures  in  paragraph  (b)  of 
this  section,  or  using  the  stripper 
parameter  monitoring  procedures  in 
paragraph  (c)  of  this  section.  The  owner 
or  operator  sMl  determine  the  monthly 
weighted  average  residual  organic  HAP 
content  for  e^ch  month  in  which  any 
portion  of  the  back-end  of  an  elastomer 
production  process  is  in  operation.  A 
single  monthly  weighted  average  shall 
be  determined  for  all  back-end  process 
operaticHis  at  the  afliacted  source. 

(b)  If  the  owner  or  operator  is 
demonstrating  compliance  using 
periodic  sampling,  this  demonstration 
shall  be  in  aocordance  with  paragraphs 
(b)(1)  through  (b)(5)  of  this  section, 

(1)  The  location  of  the  sampling  shall 
be  in  accordance  with  paragraph  (d)  of 
this  section. 

(2)  The  frequency  of  the  sampling 
shall  be  in  accordance  with  paragraphs 
(b)(2)(i)  or  (b)(2)(ii)  of  this  section. 

(i)  If  batch  stripping  is  used,  at  least 
one  representative  sample  is  to  be  taken 
from  every  batch  of  elastomer  produced, 
at  the  location  specified  in  paragraph  (d) 
of  this  section,  and  identified  by 
elastomer  type  and  by  the  date  and  time 
the  batch  is  completed. 

(ii)  If  contiAuous  stripping  is  used,  at 
least  one  representative  sample  is  to  be 
taken  each  operating  day.  The  sample  is 
to  be  taken  at  the  location  specified  in 
parapaph  (d)  of  this  section,  and 
identified  by  elastomer  type  and  by  the 
date  and  time  the  sample  was  taken. 

(3)  The  residual  organic  HAP  content 
in  each  sample  is  to  be  determined 
using  specified  methods. 

(4)  The  quantity  of  material  (weight  of 
latex  or  dry  crumb  rubber)  represented 
by  each  sample  shall  be  recorded. 
Acceptable  methods  of  determining  this 
quantity  are  production  records, 
measurement  of  stream  characteristics, 
and  enmneering  calculations. 

(5)  The  monthly  weighted  average 
shall  be  deterAiined  using  the  equation 
in  paragraph  OO  of  this  section.  All 
samples  taken  and  analyzed  during  the    - 
month  shall  be  used  in  the 
determination  of  the  monthly  weighted 
average. 


(c)  If  the  owner  or  operator  is 
demonstrating  compliance  using 
stripper  parameter  monitoring,  this 
demonstration  shall  be  in  accordance 
with  paragraphs  (c)(1)  through  (c)(4)  of 
this  section. 

(1)  The  owner  or  operator  shall 
establish  stripper  operating  parameter 
levels  for  each  grade  in  accordance  with 
§  63.505(e}. 

(2)  The  owner  or  operator  shall 
monitor  the  stripper  operating 
parameters  at  all  times  the  stripper  is  in 
operation.  Readings  of  each  parameter 
shall  be  made  at  intervals  no  greater 
than  15  minutes. 

(3)  The  residual  organic  HAP  content 
for  each  grade  shall  be  determined  in 
accordance  with  either  paragraph 
(c)(3)(i)  or  (c)(3)(u)  of  this  section. 

(i)  If  during  the  processing  of  a  grade 
in  the  stripper,  all  hourly  average 
parameter  values  are  in  accordance  with 
operating  parameter  levels  established 
in  paragraph  (c)(1)  of  this  section,  the 
owner  or  operator  shall  use  the  residual 
organic  HAP  content  determined  in 
accordance  with  §  63.505(e)(1). 

(ii)  If  during  the  processing  of  a  grade 
in  the  stripper,  the  hourly  average  of 
any  stripper  monitoring  parameter  is  not 
in  accordance  with  an  established 
operating  parameter  level,  the  residual 
organic  HAP  content  shall  be 
determined  using  the  procedures  in 
paragraphs  (b)(1)  and  (b)(3)  of  this 
section. 

(4)  The  monthly  weighted  average 
shall  be  determined  using  the  equation 
in  par^raph  (f)  of  this  section. 

(d)  Tne  location  of  the  sampling  shall 
be  in  accordance  with  paragraph  (d)(1) 
or  (d)(2)  of  this  section. 

(1)  For  styrene  butadiene  rubber 
produced  by  the  emulsion  process,  the 
sample  shall  be  a  sample  of  the  latex 
taken  at  the  location  specified  in  either 
paragraph  (d)(l)(i).  (d)(l)(u).  or 
(d)(l)(iii)  of  this  section. 

(i)  When  the  latex  is  not  blended  with 
other  materials  or  latexes,  the  sample 
shall  be  taken  at  a  location  meeting  all 
of  the  following  criteria: 

(A)  After  the  stripping  operation, 

(B)  Prior  to  entering  the  coagulation 
operations,  and 

(C)  Before  the  addition  of  carbon 
black  or  oil  extenders. 

(ii)  When  two  or  more  latexes  subject 
to  this  subpart  are  blended,  samples 
may  be  takien  in  accordance  with  either 
paragraph  (d)(l)(u)  (A)  or  (B)  of  this 
section,  at  a  location  meeting  the 
requirements  of  paragraphs  (d)(l)(i)  (A) 
through  (C)  of  this  section. 

(A)  Individual  samples  may  be  taken 
of  each  latex  prior  to  blending,  or 

(B)  A  sample  of  the  blendea  latex  may 
betaken. 


(iii)  When  a  latex  subject  to  this 
subpart  is  blended  with  a  latex  or 
material  not  subject  to  this  subpart,  a 
sample  shall  be  taken  of  the  latex  prior 
to  blending  at  a  location  meeting  the 
requirements  of  paragraphs  (d)(lHi)  (A) 
through  (C)  of  this  section. 

(2)  For  styrene  butadiene  rubber 
produced  by  the  solution  process, 
polybutadiene  rubber  produced  by  the 
solution  process,  and  ethylene- 
propylene  rubber  produced  by  the 
solution  process,  the  sample  shall  be  a 
sample  of  crumb  rubber  taken  as  soon 
as  safe  and  feasible  after  the  stripping 
operation,  but  no  later  than  the  entry 
point  for  the  first  unit  operation 
following  the  stripper  (e.g.,  the 
dewatering  screen). 

(e)  Reserved. 

(f)  The  monthly  weighted  average 
residual  organic  HAP  content  shall  be 
calculated  using  Equation  26. 


HAPCONT^^^=-!=L 


I(CiXPi) 


Pwk 


[Eq.26] 


where: 

HAPCONT,»,.wk  =  Monthly  weighted 
average  organic  HAP  content  for  all 
rubber  processed  at  the  afi^ected 
source,  kg  organic  HAP  per  Mg 
latex  or  diy  crumb  rubber. 

n  =  Niunber  of  samples  in  the  month. 

Q  =  Residual  organic  HAP  content  of 
sample  i,  determined  in  accordance 
with  (b)(3)  or  (c)(3)  of  this  section, 
kg  organic  HAP  per  Mg  latex  or  dry 
crumb  rubber. 

Pi  =  Weight  of  latex  or  dry  crumb  rubber 
represented  by  sample  i. 

Pwk  =  Weight  of  latex  or  dry  cnunb 
rubber  (Mg)  processed  in  the 
month. 

163.486    Baelc-«nd  process  provisions— 
procsdurss  to  dstannine  compliance  using 
control  or  recovery  dsvioss. 

(a)  If  an  owner  or  operator  complies 
with  the  residual  organic  HAP 
limitations  in  §  63.494(a)  using  control 
or  recovery  devices,  compliance  shall  be 
demonstrated  using  the  procedures  in 
paragraphs  (b)  and  (c)  of  this  section. 
Previous  test  results  conducted  in 
accordance  with  paragraphs  (b)(1) 
through  (b)(6)  of  this  section  may  be 
used  to  determine  compliance  in 
accordance  with  paragraph  (c)  of  this 
section. 

(b)  Compliance  shall  be  demonstrated 
using  the  provisions  in  paragraphs  (b)(1) 
through  (b)(10)  of  this  section,  as 
applicable. 

(1 )  A  test  shall  be  conducted,  the 
duration  of  which  shall  be  in 
accordance  with  either  paragraph 
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(b)(l)(i)  or  (b)(l)(ii)  of  this  section,  as 
appropriate. 

(i)  If  the  back-end  process  operations 
are  continuous,  the  test  shall  consist  of 
three  separate  one  hour  runs. 

(ii)  If  the  back-end  process  operations 
are  batch,  the  test  shall  consist  of  three 
separate  one-hour  runs,  unless  the 
duration  of  the  batch  cycle  is  less  than 
one-hour,  in  which  case  the  run  length 
shall  equal  the  complete  diuation  of  the 
back-end  process  batch  cycle. 

(2)  The  test  shall  be  conducted  when 
the  grade  of  elastomer  product  with  the 
highest  residual  organic  HAP  content 
leaving  the  stripper  is  processed  in  the 
back-end  operations. 

(3)  The  uncontrolled  residual  organic 
HAP  content  in  the  latex  or  dry  cnunb 
rubber  shall  be  determined  in 
accordance  with  §63.4g5(b)(l)  and 
(b)(3).  A  separate  sample  shall  be  taken 
and  analyzed  for  each  test  run.  The 
sample  shall  be  representative  of  the 
material  being  processed  in  the  back- 
end  operation  during  the  test,  and  does 
not  need  to  be  taken  during  the  test. 

(4)  The  quantity  of  material  (weight  of 
latex  or  dry  crumb  rubber)  processed 
during  the  test  run  shall  be  recorded. 
Acceptable  methods  of  determining  this 
quantity  are  production  records, 
measiuement  of  stream  characteristics, 
and  engineering  calculations. 

(5)  The  inlet  and  outlet  emissions 
from  the  control  or  recovery  device  shall 
be  determined  using  the  procedures  in 
para^phs  (b)(5)(i)  through  (b)(5)(v)  of 
this  section,  with  the  exceptions  noted 
in  paragraphs  (b)(6}  and  (b)(7)  of  this 
section.  The  inlet  and  outlet  emissions 
shall  be  determined  when  the  material 
for  which  the  imcontrelled  residual 
organic  HAP  content  is  determined  in 
accordance  with  paragraph  (b)(3)  of  this 
section,  is  being  processed  in  the 
equipment  controlled  by  the  control  or 
recovery  device. 

(i)  Method  1  or  lA  of  40  CFR  part  60, 
appendix  A,  as  appropriate,  shall  be 
used  for  selection  of  the  sampling  sites. 
Sampling  sites  shall  be  located  at  the 
inlet  of  the  control  or  recovery  device  as 
specified  in  paragraphs  (b)(5)(i)(A)  or 
(b)(5)(i)(B)  of  this  section,  and  at  the 
outlet  of  the  control  or  recovery  device. 

(A)  The  inlet  sampling  site  shall  be 
located  at  the  exit  of  the  back-end 
process  imit  operation  before  any 
opportunity  for  emission  to  the 


atmosphere,  and  before  any  control  or 
recovery  device. 

(B)  If  Dack-end  process  vent  streams 
are  combined  prior  to  being  routed  to 
control  or  recovery  devices,  the  inlet 
sampUng  site  may  be  for  the  combined 
stream,  as  long  as  there  is  no 
opportunity  for  emission  to  the 
atmosphere  from  any  of  the  streams 
prior  to  being  combined. 

(ii)  The  gas  volumetric  flow  rate  shall 
be  determined  using  Method  2,  2A,  2C, 
or  2D  of  40  CFR  part  60,  appendix  A. 
as  appropriate. 

(iii)  To  determine  the  inlet  and  outlet 
total  organic  HAP  concentrations,  the 
owner  or  operator  shall  use  Method  18 
or  Method  25A  of  40  CFR  part  60. 
appendix  A.  Alternatively,  any  other 
method  or  data  that  has  been  validated 
according  to  the  applicable  procediues 
in  Method  301  of  appendix  A  may  be 
used.  The  minimum  sampling  time  for 
each  run  shall  be  in  accordance  with 
paragraph  (b)(1)  of  this  section,  during 
which  either  an  integrated  sample  or 
grab  samples  shall  be  taken.  If  grab 
sampling  is  used,  then  the  samples  shall 
be  taken  at  approximately  equal 
intervals  during  the  run,  with  the  time 
between  samples  no  greater  than  IS 
minutes. 

(iv)  The  mass  rate  of  total  organic 
HAP  shall  be  computed  using  Equations 
27  and  28. 


[Eq.271 


Bi=K2 

<H            J 

3i 

Eo  =  K2 

Q 

[Eq.  28] 


where: 

Cij,  Coj=Concentration  of  sample 

component  j  of  the  gas  stream  at  the 
inlet  and  outlet  of  the  control  or 
recovery  device,  respectively,  dry 
basis,  ppmv. 

Ei,  Eo=Mass  rate  of  total  organic  HAP  at 
the  inlet  and  outlet  of  the  control  or 
recovery  device,  respectively,  dry 
basis,  kg  per  hour  (kg/hr). 

Mij,  Moj=Moiecular  weight  of  sample 
component  j  of  the  gas  stream  at  the 
inlet  and  outlet  of  the  control  or 
recovery  device,  respectively,  gm/ 
gm-mole. 

Qi.  Qo=Flow  rate  of  gas  stream  at  the 
inlet  and  outlet  of  the  control  or 


recovery  device,  respectively,  dry 

standard  m^/min. 
K2=Constant.  2.494  x  lO"*  (ppmv)-' 

(gm-mole/scm)  (kg/gm)  (minyhr), 

where  standard  temperature  is 

20^ 
(v)  Inlet  and  outlet  organic  HAP 
emissions  for  the  run  shall  be  calculated 
by  multiplying  the  mass  rate  total  inlet 
and  outlet  emissions  determined  in 
accordance  with  paragraph  (b)(5)(iv)  of 
this  section  by  the  duration  of  the  run 
(in  hours). 

(6)  If  a  back-end  process  vent  stream 
is  introduced  with  the  combustion  air, 
or  as  a  secondary  fuel  into  a  boiler  or 
process  heater  with  a  design  capacity 
less  than  44  megawatts,  the  inlet  and 
outlet  emissions  shall  be  determined  in 
accordance  with  paragraphs  (b)(6)(i) 
through  (b)(6)(iv)  of  this  section. 

(i)  The  inlet  organic  HAP  emissions 
^for  the  back-end  process  unit  operation 
shall  be  determined  in  accordance  with 
paragraph  (b)(5)  of  this  section. 

(ii)  The  owner  or  operator  shall  also 
mea8iu«  total  organic  HAP  (or  TOG, 
minus  methane  and  ethane)  emissions 
in  all  process  vent  streams  and  primary 
and  secondary  fuels  introduced  into  the 
boiler  or  process  heater,  using  the 
procedures  in  paragraph  (b)(5)  of  this 
section,  with  the  exceptions  noted  in 
paragraphs  (b)(6)(ii)(A)  through 
(b)(6)(ii)(C)  of  this  section. 

(A)  Selection  of  the  location  of  the 
inlet  sampling  sites  shall  ensure  the 
measurement  of  total  organic  HAP 
concentrations  in  all  process  vent 
streams  and  primary  and  secondary 
fuels  introduced  into  the  boiler  or 
process  heater. 

(B)  Paragraph  (b)(5)(iii)  of  this  section 
is  applicable,  except  that  TOC  (minus 
methane  and  ethane)  may  be  measured 
instead  of  total  organic  HAP. 

(C)  The  mass  rates  shall  be  calculated 
in  accordance  with  paragraph  (b)(5)(iv) 
of  this  section,  except  that  Q  at  the  inlet 
and  outlet  of  the  control  device  shall  be 
the  sum  of  all  total  organic  HAP  (or 
TOC,  minus  methane  and  ethane) 
concentrations  for  all  process  vent 
streams  and  primary  and  secondary 
fuels  introduced  into  the  boiler  or 
process  heater. 

(iii)  The  control  efficiency  of  the 
boiler  or  process  heater  shall  be 
calculated  using  Equation  29. 


R  =  .i^l J — i^l (100)        (Eq.29) 


I 
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where: 

R=Control  efficiency  of  boiler  or  process 

heater,  percent 
Emi«=Mass  rate  of  total  organic  HAP  or 
TOC  (minus  methane  and  ethane) 
for  all  process  vent  streams  and 
primary  and  secondary  fuels  at  the 
inlet  to  the  boiler  or  process  heater, 
kg  organic  HAP/hr  or  kg  TOC/hr. 
Eou(ki=Ma8s  rate  of  total  organic  HAP  or 
TOC  (minus  methane  and  ethane) 
for  all  process  vent  streams  and 
primary  and  secondary  fuels  at  the 
outlet  t0  the  boiler  or  process 
heater,  kg  organic  HAP/hr  or  kg 
TOC/hrv 
(iv)  The  outlet  total  organic  HAP 
emissions  associated  with  the  back-end 
process  unit  operation  shall  be 
calculated  using  the  equation  in 
paragraph  (b)(8)  of  this  section. 

(7)  An  owner  or  operator  is  not 
required  to  conduct  a  source  test  to 
determine  tl^e  outlet  organic  HAP 
emissions  if  any  control  device 
specified  in  paragraphs  (b)(7)(i)  through 
(b)(7)(v)  of  tfcis  section  is  used.  For  these 
devices,  the  inlet  emissions  associated 
with  the  badc-end  process  unit 
operation  stell  be  determined  in 
accordance  with  paragraph  (b)(5)  of  this 
section,  andjthe  outlet  emissions  shall 
be  calculated  using  the  equation  in 
paragraph  (b)(8)  of  this  section. 

(i)  A  flare,  provided  the  owner  or 
operator  ccwiplies  with  the  flare 
provisions  i*  §  63.11(b)  of  subpart  A. 
The  compliance  determination  required 
by  §  63.6(h)  pf  subpart  A  shall  be 
conducted  u|5ing  Method  22  of  40  CFR 


part  60,  appendix  A,  to  determine 
visible  emissions.  Compliance 
determinations  are  not  necessary  for 
flares  already  deemed  to  be  in 
compliance  with  the  flare  provisions  in 
§  63.11(b)  of  subpart  A. 

(ii)  A  boiler  or  process  heater  with  a 
design  heat  input  capacity  of  44 
megawatts  or  greater. 

(iii)  A  boiler  or  process  heater  into 
which  the  process  vent  stream  is 
introduced  with  the  primary  fuel  or  is 
used  as  the  primary  fuel. 

(iv)  A  control  device  for  which  a 
performance  test  was  conducted  for 
determining  compliance  with  an  NSPS 
and  the  test  was  conducted  using  the 
same  procedures  specified  in  this 
section  and  no  process  changes  have 
been  made  since  the  test. 

(v)  A  boiler  or  process  heater  burning 
hazardous  waste  for  which  the  owner  or 
operator: 

(A)  Has  been  issued  a  final  permit 
under  40  CFR  part  270  and  complies 
with  th%  requirements  of  40  CFR  part 
266,  subpart  H,  or 

(B)  Has  certified  compliance  with  the 
interim  status  requirements  of  40  CFR 
part  266,  subpart  H. 

(8)  If  one  of  the  control  devices  listed 
in  paragraph  {b)(6)  or  (b)(7)  of  this 
section  is  used,  the  outlet  emissions 
shall  be  calculated  using  Equation  30. 

E„=Ei(l-R)        [Eq.30] 
where: 

Eo=Mass  rate  of  total  organic  HAP  at  the 
outlet  of  the  control  or  recovery 


device,  respectively,  dry  baas,  kg/ 

hr. 
Ei=Mass  rate  of  total  organic  HAP  at  the 

inlet  of  the  control  or  recovery 

device,  respectively,  dry  basis,  kg/ 

hr,  determined  using  the 

procedures  in  paragraph  (b)(5)(iv)  of 

this  section. 
R=Control  efficiency  of  control  device, 

as  specified  in  paragraph  (b)(8)  (i). 

(ii),  or  (iii)  of  this  section, 
(i)  If  a  back-end  process  vent  stream 
is  introduced  with  the  combustion  air, 
or  as  a  secondary  fuel  into  a  boiler  or 
process  heater  with  a  design  capacity 
less  than  44  megawatts,  the  control 
efficiency  of  the  boiler  nr  process  heater 
shall  be  determined  using  the 
procedures  in  paragraph  (b)(6)(iii)  of 
this  section. 

(ii)  If  a  back-end  process  vent  is 
controlled  using  a  control  device 
specified  m  paragraph  (b)(7)  (i),  (ii),  (iii), 
or  (v)  of  this  section,  the  control  device 
efficiency  shall  be  assiuned  to  be  98 
percent. 

(iii)  If  a  back-end  process  vent  is 
controlled  using  a  control  device 
specified  in  paragraph  (b)(7)(iv)  of  this 
section,  the  control  device  efficiency 
shall  be  the  efficiency  determined  in  the 
previous  performance  test. 

(c)  Compliance  shall  be  determined 
using  the  procediues  in  this  paragraph. 

(1)  For  each  test  run,  the  residual 
organic  HAP  content,  adjusted  for  the 
control  or  recovery  device  emission 
reduction,  shall  be  calculated  using     ' 
Equation  31. 
Where: 


HAPCONT_  = 


(P) 


[Eq.3l] 


HAPCONT„-,=Factor,  kg  organic  HAP 
per  kg  elastomer  (latex  or  dry  crumb 
rubber). 

C=Total  uncontrolled  organic  HAP 
content,  determined  in  accordance 
with  paijagraph  ib)(3)  of  this 
section,  kg  organic  HAP  per  kg  latex 
or  dry  crumb  rubber. 

P= Weight  of  latex  or  dry  crumb  rubber 
processed  during  test  nm. 

Ei.nm=Mass  r$te  of  total  organic  HAP  at 
the  inlet'  of  the  control  or  recovery    . 
device,  nespectively,  dry  basis,  kg 

_     per  test  fun. 

«=Mass  tpte  of  total  organic  HAP  at 
the  outlet  of  the  control  or  recovery 
device,  respectively,  dry  basis,  kg 
per  test  run. 
(2)  A  fadlihr  is  in  compliance  if  the 

average  of  ihk  organic  HAP  contents 

calculated  fc»-  all  three  test  runs  is  below 


the  residual  organic  HAP  limitations  in 
§  63.494(a). 

(d)  An  owner  or  o{>erator  complying 
with  the  residual  organic  HAP 
limitations  in  §  63.494(a)  using  a  control 
or  recovery  device,  shall  redetermine 
the  compUance  status  through  the 
requirements  described  in  paragraph  (b) 
of  this  section  whenever  process 
changes  are  made.  The  owner  or 
operator  shall  report  the  results  of  the 
redetermination  in  accordance  with 
§  63.499(d).  For  the  purposes  of  this 
section,  a  process  change  is  any  action 
that  would  reasonably  be  expected  to 
impair  the  performance  of  the  control  or 
recovery  device.  For  the  pmposes  of  this 
section,  the  production  of  an  elastomer 
with  a  residual  organic  HAP  content 
greater  than  the  residual  organic  HAP 
content  of  the  elastomer  used  in  the 


compliance  demonstration  constitutes  a 
process  change,  unless  the  overall  effect 
of  the  change  is  to  reduce  organic  HAP 
emissions  from  the  source  as  a  whole. 
Other  examples  of  process  changes  may 
include  changes  in  production  capacity 
or  production  rate,  or  removal  or 
addition  of  equipment.  For  the  pvuposes 
of  this  paragraph,  process  changes  do 
not  include:  Process  upsets; 
unintentional,  temporary  process 
changes;  or  changes  that  reduce  the 
residual  organic  HAP  content  of  the 
elastomer. 

i  63.497    Back-end  process  provisions— 
monitoring  provisions  for  control  and 
recovery  devices. 

(a)  An  owner  or  operator  complying 
with  the  residual  organic  HAP 
limitations  in  §  63.494(a)  using  control 
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or  recovery  devices,  or  a  combination  of 
stripper  technology  and  control  or 
recovery  devices,  shall  install  the 
monitoring  equipment  specified  in 
paragraphs  (a)(1)  through  (a)(6)  of  this 
section,  as  appropriate. 

(1)  Where  an  incinerator  is  used,  a 
temperature  monitoring  device 
equipped  with  a  continuous  recorder  is 
required. 

(i)  Where  an  incinerator  other  than  a 
catalytic  incinerator  is  used,  the 
temperatiue  monitoring  device  shall  be 
installed  in  the  firebox  or  in  the 
ductwork  immediately  downstream  of 
the  firebox  in  a  position  before  any 
substantial  heat  exchan^  occius. 

(ii)  Where  a  catalytic  mcinerator  is 
used,  the  temperature  monitoring 
devices  shall  be  installed  in  the  gas 
stream  immediately  before  and  after  the 
catalyst  bed. 

(2)  Where  a  flare  is  used,  a  device 
(including,  but  not  limited  to,  a 
thermocouple,  ultra-violet  beam  sensor, 
or  infrared  sensor)  capable  of 
continuously  detecting  the  presence  of  a 
pilot  flame  is  required. 

(3)  Where  a  boiler  or  process  heater  of 
less  than  44  megawatts  design  heat 
input  capacity  is  used,  a  temperatuire 
monitoring  device  in  the  firebox 
equipped  with  a  continuous  recorder  is 
required.  Any  boileF  or  process  heater  in 
which  all  vent  streams  are  introduced 
with  primary  fuel  or  are  used  as  the 
primary  fuel  is  exempt  from  this 
requirement. 

(4)  For  an  absorber,  a  scrubbing  liquid 
temperatiue  monitoring  device  and  a 
specific  gravity  monitoring  device  are 
required,  each  equipped  with  a 
continuous  recorder. 

(5)  For  a  condenser,  a  condenser  exit 
(product  side)  temperature  monitoring 
device  equipped  with  a  continuous 
recorder  is  reouired. 

(6)  For  a  carbon  adsorber,  an 
integrating  regeneration  stream  flow 
monitoring  device  having  an  accuracy  of 
at  least  *10  percent,  capable  of  recording 
the  total  regeneration  stream  flow  for 
each  regeneration  cycle;  and  a  carbon 
bed  temperature  monitoring  device, 
capable  of  recording  the  carbon  bed 
temperatiue  after  each  regeneration  and 
within  15  minutes  of  completing  any 
cooling  cycle  are  required. 

(b)  An  owner  or  operator  may  request 
approval  to  monitor  parameters  other 
than  those  required  by  paragraph  (a)  of 
this  section.  The«equest  shall  be 
submitted  according  to  the  procedures 
specified  in  §  63.506(f)  or  (g).  Approval 
shall  be  requested  if  the  owner  or 
operator. 

(1)  Uses  a  control  or  recovery  device 
other  than  those  hsted  in  paragraph  (a) 
of  this  section:  or  ...-..., 


(2)  Uses  one  of  the  control  or  recovery 
devices  listed  in  paragraph  (a)  of  this 
section,  but  seeks  to  monitor  a 
parameter  other  than  those  specified  in 
paragraph  (a)  of  this  section. 

(c)  The  owner  or  operator  shall 
establish  a  level,  defined  as  either  a 
maximum  or  minimum  operating 
parameter,  that  indicates  proper 
operation  of  the  control  or  recovery 
device  for  each  ptirameter  monitored 
under  paragraphs  (a)(1)  through  (a)(6)  of 
this  section,  lliis  level  is  determined  in 
accordance  with  §63.505.  The 
established  level,  along  with  supporting 
documentation,  shall  be  submitted  in 
the  Notification  of  Compliance  Status  or 
the  operating  permit  application,  as 
required  in  §  63.506  (e)(5)  or  {e)(8). 
respectively.  The  owner  or  operator 
shall  operate  control  and  recovery 
devices  above  or  below  the  established 
level,  as  required,  to  ensure  continued 
compliance  with  the  standard. 

(d)  The  owner  or  operator  of  a 
controlled  back-end  process  vent  using 
a  vent  system  that  contains  bypass  lines 
that  could  divert  a  vent  stream  away 
from  the  control  or  recovery  device  used 
to  comply  with  §63.4g4(a)  shall  comply 
with  paragraph  (d)(1),  (d)(2),  or  (d)(3)  of 
this  section.  Equipment  such  as  low  leg 
drains,  high  point  bleeds,  analyzer 
vents,  open-ended  valves  or  Unes,  and 
pressiue  relief  valves  needed  for  safety 
purposes  are  not  subject  to  this 
paragraph. 

(1)  Properly  install,  maintain,  and 
operate  a  flow  indicator  that  takes  a 
reading  at  least  once  every  15  minutes. 
Records  shall  be  generated  as  specified 
in  §63.498(d)(5)(iii).  The  flow  indicator 
shall  be  installed  at  the  entrance  to  any 
bypass  line  that  could  divert  the  vent 
stream  away  from  the  control  device  to 
the  atmosphere;  or 

(2)  Seciue  the  bypass  line  valve  in  the 
non-diverting  position  with  a  car-seal  or 
a  lock-and-key  type  configuration.  A 

"  visual  inspection  of  the  seal  or  closure 
mechanism  shall  be  performed  at  least 
once  every  month  to  ensiue  that  the 
valve  is  maintained  in  the  non-diverting 
position  and  the  vent  stream  is  not 
diverted  through  the  bypass  line. 

(3)  Continuously  monitor  the  bypass 
line  damper  or  valve  position  using 
computer  monitoring  and  record  any 
periods  when  the  position  of  the  bypass 
line  valve  has  changes  as  specified  in 
§63.498(d)(5)(iv). 

§  63.498    Back-end  process  provision*— 
rscordkeeplng. 

(a)  Each  owner  or  operator  shall 
maintain  the  records  specified  in 
paragraphs  (a)(1)  through  (a)(3)  of  this 
section  for  eadi  back-end  process 
operation  at  an  afliected  source. 


(1)  The  type  of  elastomer  product 
processed  in  the  back-end  operation. 

(2)  The  type  of  process  (solution 
process,  emulsion  process,  etc.) 

(3)  If  the  back-end  process  operation 
is  subject  to  an  emission  limitation  in 

§ 63.494(a),  whether  compliance  will  be 
achieved  by  stripping  technology,  or  by 
control  or  recovery  devices. 

(b)  Each  owner  or  operator  of  a  back- 
end  process  operation  using  stripping 
technology  to  comply  with  an  emission 
limitation  in  §  63.494(a),  and 
demonstrating  compliance  using  the 
periodic  sampling  procedures  in 
§  63.495(b),  shall  maintain  the  records 
specified  in  paragraph  (b)(1),  and  in 
paragraph  (b)(2)  or  (b)(3)  of  this  section, 
as  appropriate. 

(1)  Records  associated  with  each 
sample  taken  in  accordance  with 

§  63.495(b).  These  records  shall  include 
the  following  for  each  sample: 

(i)  Elastomer  type, 

(ii)  The  date  and  time  the  sample  was 
collected, 

(iii)  The  corresponding  quantity  of 
elastomer  processed  over  the  time 
period  represented  by  the  sample. 
Acceptable  methods  of  determining  this 
quantity  are  production  records, 
measurement  of  stream  characteristics, 
and  engineering  calculations. 

(A)  For  emulsion  processes,  this 
quantity  shall  be  the  weight  of  the  latex 
leaving  the  stripper. 

(B)  For  solution  processes,  this 
quantity  shall  be  the  crumb  rubtier  dry 
weight  of  the  rubber  leaving  the 
stripper. 

(iv)  The  organic  HAP  content  of  each 
sample. 

(2)  The  monthly  weighted  average 
organic  HAP  content,  calculated  in 
accordance  with  §  63.495(0. 

(3)  If  the  organic  HAP  contents  for  all 
samples  analyzed  during  a  month  are 
below  the  appropriate  level  in 

§  63.494(a),  the  owner  or  operator  may 
record  that  all  samples  were  in 
accordance  with  the  residual  organic 
HAP  limitations  in  §  63.494(a),  rather 
than  calculating  and  recording  a 
monthly  weighted  average. 

(c)  Each  owner  or  operator  of  a  back- 
end  process  operation  using  stripping 
technology  to  comply  with  an  emission 
limitation  in  §  63.494(a),  and 
demonstrating  compliance  using  the 
stripper  parameter  monitoring 
procedures  in  §  63.495(c),  shall 
maintain  the  records  specified  in 
paragraphs  (c)(1)  through  (c)(3)  of  this 
section. 

(1)  Records  associated  with  the  initial, 
and  subsequent,  determinations  of  the 
organic  HAP  content  of  each  grade  of 
elastomer  produced.  These  records  shall 
include  the  following: 
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(i)  An  ide$tification  of  the  elastomer 
type  and  grade; 

(ii)  The  results  of  the  residual  organic 
HAP  analyses,  conducted  in  accordance 
with  §  63.'505(e)(l); 

(ill)  The  stripper  monitoring 
parameters  nsquired  to  be  established  in 
S  63.495(c)(1). 

(iv)  If  re-determinations  are  made  of 
the  organic  HAP  content,  and  re- 
establishmeat  of  the  stripper  monitoring 
parameters,  records  of  the  initial 
determination  are  no  longer  required  to 
be  maintained. 

(2)  Recordis  associated  vsrith  each 
grade  or  batch.  These  records  shall 
include  the  lollowing  for  each  grade  or 
batch: 

(i)  Elastomer  type  and  grade: 
(ii)  The  quantity  of  elastomer 
processed; 

(A)  For  emulsion  processes,  this 
quantity  shall  be  the  weight  of  the  latex 
leaving  the  stripper. 

(B)  For  solution  processes,  this 
quantity  shall  be  the  cnmib  rubber  dry 
weight  of  th0  crumb  rubber  leaving  the 
stripper. 

(iii)  The  hourly  average  of  all  stripper 
parameter  results; 

(iv)  If  one  or  more  hourly  average 
stripper  monitoring  parameters  is  not  in 
accordance  with  the  estabUshed  levels, 
the  results  otthe  residual  organic  HAP 
analysis. 

(3)  The  monthly  weighted  average 
organic  HAP  content,  calculated  in 
accordance  with  §63.495(0. 

(d)  Each  owner  or  operator  of  a  back- 
end  process  operation  using  control  or 
recovery  devices  to  comply  with  an 
organic  HAP  emission  limitation  in 
§  63.494(a)  shall  maintain  the  records 
specified  in  paragraphs  (d)(1)  through 
(d)(5)  of  this  section. 

(1)  Results  of  the  testing  required  by 
$63.4g6(b).  These  results  shall  include 
the  following,  for  each  of  the  three 
required  test  runs: 

(i)  The  unoontrolled  residual  organic 
HAP  content  in  the  latex  or  dry  taoimb 
rubber,  as  required  to  be  determined  by 
§  63.496(b)(3),  including  the  test  results 
of  the  analysis; 

(ii)  The  tot^  quantity  of  material 
(weight  of  lalex  or  dry  crumb  rubber) 
processed  during  the  test  run.  recorded 
in  accordance  with  §  63.496(b)(4). 

(iii)  The  oicanic  HAP  emissions  at  the 
inlet  and  outlet  of  the  control  or 
recovery  device,  determined  in 
accordance  with  §  63.496  (b)(5)  through 
(b)(8),  including  all  test  results  and 
calculations, 

(iv)  The  residual  organic  HAP 
content,  adjusted  for  the  control  or 
recovery  device  emission  reduction, 
determined  ip  accordance  with 
§  63.496(c)(l 


(2)  The  opotiting  parameter  level 
established  in  accordance  with 

§  63.497(c),  along  with  supporting 
docimientation. 

(3)  The  following  information  when 
using  a  flare: 

(i)  The  flare  design  (i.e.,  steam- 
assisted,  air-assisted,  or  non-assisted); 

(ii)  All  visible  emission  readings,  heat 
content  determinations,  flow  rate 
measurements,  and  exit  velocity 
determinations  made  during  the 
compliance  determination:  and 

(ill)  All  periods  during  the 
compliance  determination  when  the 
pilot  flame  is  absent. 

(4)  When  using  a  boiler  or  process 
heater,  a  description  of  the  location  at 
which  the  vent  stream  is  introduced 
into  the  boiler  or  process  heater. 

(5)  Each  owner  or  operator  using  a 
control  or  recovery  device  shall  keep  the 
following  records  up-to-date  and  readily 
accessible: 

(i)  Continuous  records  of  the 
equipment  operating  parameters 
specified  to  be  monitored  under 
§  63.497(a)  or  specified  by  the 
Administrator  in  accordance  with 
§  63.497(b).  For  flares,  the  hourly 
records  and  records  of  pilot  flame 
outages  shall  be  maintained  in  place  of 
continuous  records. 

(ii)  Records  of  the  daily  average  value 
of  each  continuously  monitored 
parameter  for  each  operating  day,  except 
as  provided  in  paragraphs  (d)(5)(ii)(D) 
and  (d)(5)(ii)(E)  of  this  section. 

(A)  The  daily  average  shall  be 
calculated  as  the  average  of  all  values 
for  a  monitored  parameter  recorded 
during  the  operating  day,  except  as 
provided  in  paragraph  (d)(5)(ii)(B)  of 
this  section.  The  average  shall  cover  a 
24-hour  period  if  operation  is 
continuous,  or  the  number  of  hours  of 
operation  per  operating  day  if  operation 
is  not  continuous. 

(B)  Monitoring  data  recorded  during 
periods  of  monitoring  system 
breakdowns,  repairs,  calibration  checks, 
and  zero  (low-level)  and  high-level 
adjustments  shall  not  be  included  in 
computing  the  hourly  or  daily  averages. 
Records  shall  be  kept  of  the  times  and 
diuBtions  of  all  such  periods  and  any 
other  periods  of  process  or  control 
device  operation  when  monitors  are  not 
operating. 

(C)  The  operating  day  shall  be  the 
period  defined  in  the  operating  permit 
or  the  Notification  of  Compliance  Statuis 
in  $  63.506(e)(8)  or  (e)(5).  It  may  be  from 
midnight  to  midnight  or  another  24- 
hour  period. 

P)  If  all  recorded  values  for  a 
monitored  parameter  during  an 
operating  day  are  below  the  maximtmi. 
or  above  the  minimum,  level  established 


in  the  Notification  of  Compliance  Status 
in  §  63.506(e)(5)  or  in  the  operating 
permit,  the  owner  or  operator  may 
record  that  all  values  were  below  the 
maximimi  or  above  the  minimum  level, 
rather  than  calculating  and  recording  a 
daily  average  for  that  operating  day. 

(E)  For  flares,  records  of  the  times  and 
duration  of  all  periods  during  which  the 
pilot  flame  is  absent  shall  be  kept  rather 
than  daily  averages.  The  records 
specified  in  this  paragraph  are  not 
required  dtuing  periods  when  emissions 
are  not  routed  to  the  flare,  or  during 
startups,  shutdowns,  or  malfunctions 
when  the  owner  or  operator  complies 
with  the  applicable  requirements  of 
subpart  A  of  this  part,  as  directed  by 
§  63.506(b)(1). 

(iii)  Hourly  records  of  whether  the 
flow  indicator  specified  under 
§  63.497(d)(1)  was  operating  and  . 
whether  a  diversion  was  detected  at  any 
time  during  the  hour,  as  well  as  records 
of  the  times  of  all  periods  when  the  vent 
stream  is  diverted  from  the  control 
device  or  the  flow  indicator  is  not 
operating. 

(iv)  Where  a  seal  mechanism  is  iised 
to  OHnply  with  §  63.497(d)(2),  or  where 
computer  monitoring  of  the  position  of 
the  bypass  damper  or  valve  is  used  to 
comply  with  §  63.497(d)(3).  hourly 
records  of  flow  are  not  required. 

(A)  For  compliance  with 

§  63.497(d)(2).  the  owner  or  operator 
shall  record  whether  the  monthly  visual 
inspection  of  the  seals  or  closure 
mechanisms  has  been  done,  and  shall 
record  instances  when  the  seal 
mechanism  is  broken,  the  bypass  line 
valve  position  has  changed,  or  the  key 
for  a  lock-and-key  type  configuration 
has  been  checked  out,  and  records  of 
any  car-seal  that  has  broken. 

(B)  For  compliance  with 

§  63.497(d)(3),  the  owner  or  operator 
shall  record  the  times  of  all  periods 
when  the  bypass  line  damper  or  valve 
position  has  changed. 

§63.499    Back-end  process  provisions— 
reporting. 

(a)  The  owner  or  operator  of  an 
affected  source  with  back-end  process 
operations  shall  submit  the  information 
required  in  §  63.498(a)  as  part  of  the 
Notification  of  CompUance  Status 
specified  m  §  63.506(e)(5). 

(b)  Each  owner  or  operator  of  a  back- 
end  process  operation  using  stripping  to 
comply  with  an  emission  limitation  in 

§  63.494(a),  and  demonstrating 
compliance  by  stripper  parameter 
monitoring,  shall  submit  reports  as 
specified  in  paragraphs  (b)(1)  and  (b)(2) 
of  this  section. 

(1)  As  part  of  the  Notification  of 
Compliance  Status  specified  in 
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§  63.506(e)(5),  the  owner  or  operator 
shall  submit  the  information  specified 
in  §  63.498(c)(1). 

(2)  For  organic  HAP  content/stripping 
monitoring  parameter  re- 
determinations, and  the  addition  of  new. 
grades,  the  information  specified  in 
§  63.498(c)(1)  shall  be  submitted  in  the 
next  periodic  report  specified  in 
§  63.506(e)(6). 

(c)  Each  owner  or  operator  of  a  back- 
end  process  operation  control  or 
recovery  devices  that  must  comply  with 
an  emission  limitation  in  §  63.494(a) 
shall  submit  the  information  specified 
in  paragraphs  (c)(1)  through  (c)(3)  of  this 
section  as  part  of  the  Notification  of 
Compliance  Status  specified  in 

§  63.506(e)(5). 

(1)  The  residual  organic  HAP  content, 
adjusted  for  the  control  or  recovery 
device  emission  reduction,  determined 
in  accordance  with  §  63.496(c)(1),  for 
each  test  run  in  the  compliance 
determination. 

(2)  The  operating  parameter  level 
established  in  accordance  with 

§  63.497(c),  along  with  supporting 
documentation. 

(3)  The  information  specified  in 
§  63.498(d)(3)  regarding  flares  and 
§  63.498(d)(4)  regarding  boilers  and 
process  heaters,  if  applicable. 

(d)  Whenever  a  process  change,  as 
defmed  in  §  63.496(d),  is  made  that 
causes  the  redetermination  of  the 
compliance  status  for  the  back-end 
process  operations,  the  owner  or 
operator  shall  submit  a  report  within 
180  calendar  days  after  the  process 
change  as  speciBed  in  §63.506(e)(7)(iii). 
The  report  shall  include: 

(1)  A  description  of  the  process 
change: 

(2)  The  results  of  the  redetermination 
of  the  compliance  status,  determined  in 
accordance  with  §  63.496(b),  and 
recorded  in  accordance  with 

§  63.498(d)(1),  and 

(3)  Docmnentation  of  the  re- 
establishment  of  a  parameter  level  for 
the  control  or  recovery  device,  defined 
as  either  a  maximum  or  minimiun 
operating  parameter,  that  indicates 
proper  operation  of  the  control  or 
recovery  device,  in  accordance  with 

§  63.497(c)  and  recorded  in  accordance 
with  §  63.498(d)(2). 

(e)  If  an  owner  or  operator  uses  a 
control  or  recovery  device  other  than 
those  Usted  in  §  63.497(a)  or  requests 
approval  to  monitor  a  parameter  other 
than  those  specified  in  §  63.497(a),  the 
owner  or  operator  shall  submit  a 
description  of  plaimed  reporting  and 
recordkeeping  procedures  as  required 
under  §  63.506(e)(3)  or  (e)(8).  The 
Administrator  will  specify  appropriate 
reporting  and  recordkeeping 


requirements  as  part  of  the  review  of  the 
Precomphance  Report  or  Operating 
Permit  application. 

$  63.500    Back-«nd  process  provistons— 
cartoon  disulfide  Umltattons  for  styrane 
butadiene  rubber  by  emulsion  procsssss. 

(a)  Owners  or  operators  of  sources 
subject  to  this  subpart  producing 
styrene  butadiene  rubber  using  an 
emulsion  process  shall  operate  the 
process  such  that  the  carbon  disulfide 
concentration  in  each  crumb  dryer 
exhausts  shall  not  exceed  45  ppmv. 

(1)  The  owner  or  operator  snail 
develop  standard  operating  procedures 
for  the  addition  of  sulfur  containing 
shortstop  agents  to  ensure  that  th6 
limitation  in  paragraph  (a)  of  this 
section  is  maintained.  There  shall  be  a 
standard  operating  procediue 
representing  the  production  of  every 
grade  of  styrene  butadiene  rubber 
produced  at  the  affected  source  using  a 
sulfur  containing  shortstop  agent. 

(2)  A  validation  of  each  standard 
operating  procedure  shall  be  conducted 
in  accordance  with  paragraph  (c)  of  this 
section,  except  as  provided  in  paragraph 
(b)  of  this  section,  to  demonstrate 
compUance  with  the  limitation  in 
paragraph  (a)  of  this  section. 

(3)  The  owner  or  operator  shall 
operate  the  process  in  accordance  with 
a  validated  standard  operating 
procedure  at  all  times  when  styrene 
butadiene  rubber  is  being  produced 
using  a  sulfur  containing  shortstop 
agent.  If  a  standard  operating  procedure 
is  changed,  it  must  be  re- validated. 

(4)  Records  specified  in  paragraph  (d) 
of  this  section  shall  be  maintained. 

(5)  Reports  shall  be  submitted  in 
accordance  with  paragraph  (e)  of  this 
section. 

(b)  Crumb  dryers  that  are  vented  to  a 
combustion  device  are  not  subject  to  the 
provisions  in  this  section. 

(c)  The  owner  or  operator  shall 
validate  each  standard  operating 
procedure  to  determine  compliance 
with  the  limitation  in  paragraph  (a)  of 
this  section  using  the  testing  procediues 
in  paragraph  (c)(1)  of  this  section  or 
engineering  assessment,  as  described  in 
paragraph  (c)(2)  of  this  section. 

(ifrhe  owner  or  operator  shall 
conduct  a  performance  test  using  the 
procediues  in  paragraphs  (c)(l)(i) 
through  (c)(l)(iii)  of  this  section  to 
demonstrate  compliance  with  the 
carbon  disulfide  concentration 
limitation  in  paragraph  (a)  of  this 
section.  One  test  shall  be  conducted  for 
each  standard  operating  procedure. 

(i)  Method  1  or  lA  of  40  CFR  part  60, 
appendix  A,  as  required,  shall  be  used 
for  selection  of  the  sampling  sites. 

(ii)  The  gas  volumetric  flow  rate  shall 
be  determined  using  Method  2, 2A,  2C, 


or  2D  of  40  CFR  part  60,  appendix  A, 
as  required. 

(iii)  To  determine  compliance  with 
the  carbon  disulfide  concentration  limit 
in  paragraph  (a)  of  this  section,  the 
owner  or  operator  shall  use  Method  18 
or  Method  25  A  of  40  CFR  part  60. 
appendix  A,  to  measure  carbon 
disulfide.  Alternatively,  any  other 
method  or  data  that  has  been  vaUdated 
according  to  the  applicable  procedures 
in  Method  301  of  appendix  A  of  this 
part  may  be  used.  The  following 
procedures  shall  be  used  to  calculate 
carbon  disulfide  concentration: 

(A)  The  minimum  samphng  time  for 
each  run  shall  be  1  hour,  in  which 
either  an  integrated  sample  or  a 
minimum  of  four  grab  samples  shall  be 
taken.  If  grab  sampling  is  used,  then  the 
samples  shall  be  taken  at  approximately 
equal  intervals  in  time,  such  as  15 
minute  intervals  during  the  run. 

(B)  The  concentration  of  carbon 
disulfide  shall  be  calculated  using 
Equation  32. 


I(CcS2i) 


*-CS2 


[Eq.32l 


where: 

Ccs2=Concentration  of  carbon  disulfide, 

dry  basis,  ppmv. 
Ccs2i=Concentration  of  carbon  disulfide 

of  sample  i,  dry  basis,  ppmv. 
n=Number  of  samples  in  the  sample 
run. 

(2)  The  owner  or  operator  shall  use 
engineering  assessment  to  demonstrate 
compUance  with  the  carbon  disulfide 
concentration  limitation  in  paragraph 
(a)  of  this  section.  Engineering 
assessment  includes,  but  is  not  limited 
to,  the  following: 

(i)  Previous  test  results,  provided  the 
tests  are  representative  of  current 
operating  practices  at  the  process  unit. 

(ii)  Bendi-scale  or  pilot-scale  test  data 
representative  of  the  process  under 
representative  operating  conditions. 

(iii)  Flow  rate  and/or  carbon  disulfide 
emission  rate  specified  or  impUed 
within  an  appUcable  permit  limit 

(iv)  Design  analysis  based  on  accepted 
chemical  engineering  principles, 
measurable  process  parameters,  or 
physical  or  chemical  laws  or  properties. 
Examples  of  analytical  methods  include, 
but  are  not  limited  to: 

(A)  Use  of  material  balances, 

(6)  Estimation  of  flow  rate  based  on 
physical  equipment  design  such  as 
pump  or  blower  capacities,  and 

(C)  Estimation  of  carbon  disulfide 
concentrations  based  on  saturation 
conditions. 
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(v)  All  data,  assumptions,  and 
procedures  used  in  the  engineering 
assessment  shall  be  documented. 

(d)  Owners  and  operators  of  sources 
subject  to  tliis  section  shall  maintain  the 
records  specified  in  paragraphs  {d)(l) 
and  (d)(2]  of  this  section. 

(1)  Hiocumentation  of  the  results  of  the 
testing  required  by  paragraph  (c)  of  this 
section. 

(2)  A  description  of  the  standard 
operating  pfocedure  used  during  the 
testing.  Thi$  description  shall  include, 
at  a  minimum,  an  identification  of  the 
sulfur  containing  shortstop  added  to  the 
styrene  butadiene  rubber  prior  to  the 
dryers,  an  identification  of  the  point  and 
time  in  the  process  where  the  sulfur 
containing  shortstop  is  added,  and  an 
identification  of  the  amount  of  sulfur 
containing  shortstop  added  per  unit  of 
latex. 

(e)  OwneiB  and  operators  shall  submit 
the  reports  as  specified  in  paragraphs 
(e)(1)  and  (e)(2)  of  this  section. 

(1)  As  part  of  the  Notification  of 
Compliance' Status  specified  in 

§  63.506(e)(5),  documentation  of  the 
results  of  the  testing  required  by 
paragraph  (c)  of  this  section. 

(2)  If  changes  are  made  in  the 
standard  operating  procedure  used 
during  the  compliance  test  and  recorded 
in  accordance  with  paragraph  (d)(2)  of 
this  section,  and  if  those  changes  have 
the  potential  for  increasing  the 
concentration  of  cartwn  disulfide  in  the 
crumb  dryer  exhaust  to  above  the  45 
ppmv  limit,  the  owner  or  operator  shall: 

(i)  Redetermine  compliance  using  the 
test  procedures  in  paragraph  (c)  of  this 
section,  and. 

(ii)  Submit  documentation  of  the 
testing  results  in  the  next  periodic 
report  requited  by  §  63.506(e)(6). 

163.501    WactMwater  provMona. 

(a)  For  each  process  wastewater 
stream  originating  at  an  affected  source, 
except  those  wastewater  streams 
exempted  by  paragraph  (c)  of  this 
section,  the  owner  or  operator  shall 
comply  with  the  requirements  of 
§§63.131  through  63.148  of  subpart  G, 
with  the  differences  noted  in  paragraphs 
(a)(1)  through  (a)(ll)  of  this  section,  for 
the  purposes  of  this  subpart 

(1)  Wnen  the  determination  of 
equivalence  criteria  in  §  63.102(b)  of 
subpart  F  is  referred  to  in  §§  63.132, 
63.133,  and  |3.137  of  subpart  G,  the 
provisions  in  S  63.6(g)  of  subpart  A  shall 
apply  for  the  purposes  of  this  subpart. 

(2)  When  the  storage  tank 
requirement!  contained  in  §§63.119 
through  63.123  of  subpart  G  are  referred 
to  in  §§63.132  through  63.148  of 
subpart  G,  §§  63.119  through  63.123  of 
subpart  G  ar9  applicable,  with  the 


exception  of  the  differences  referred  to 
in  §  63.484,  for  the  purposes  of  this 
subpart 

(3)  When  the  Implementation  Plan 
requirements  contained  in  §  63.151  in 
subpart  G  are  referred  to  in  §  63.146  of 
subpart  G,  the  owner  or  operator  of  an 
affected  source  subject  to  this  subpart 
need  not  comply. 

(4)  When  the  Initial  Notification  Plan 
requirements  in  §  63.151(b)  of  subpart  G 
are  referred  to  in  §  63.146  of  subpart  G, 
the  owner  or  operator  of  an  affected 
source  subject  to  this  subpart  need  not 
comply. 

(5)  When  the  owner  or  operator 
requests  to  use  alternatives  to  the 
continuous  operating  parameter 
monitoring  and  recordkeeping 
provisions  referred  to  in  §  63.151(g)  of 
subpart  G,  or  the  owner  or  operator 
submits  an  operating  permit  application 
instead  of  an  Implementation  Plan  as 
specified  in  §  63.152(e)  of  subpart  G,  as 
referred  to  in  §  63.146(a)(3)  of  subpart  G, 
§  63.506(f)  and  §  63.506(e)(8). 
respectively,  shall  apply  for  the 
purposes  of  this  subpart. 

(6)  When  the  Notification  of 
Compliance  Status  requirements 
contained  in  §  63.152^))  of  subpart  G  are 
referred  to  in  §§  63.146  and  63.147  of 
subpart  G,  the  Notification  of 
Compliance  Status  requirements 
contained  in  §  63.506(e)(5)  shall  apply 
for  the  purposes  of  this  subpart. 

(7)  When  the  Periodic  Report 
requirements  contained  in  §  63.152(c)  of 
subpart  G  are  referred  to  in  §§  63.146 
and  63.147  of  subpart  G,  the  Periodic 
Report  requirements  contained  in 

§  63.506(e)(6)  shall  apply  for  the 
purposes  of  this  subpart. 

(8)  When  the  term  "range"  is  used  in 
§  63.143(f)  of  subpart  G,  the  term  "level" 
shall  be  used  instead,  for  the  purposes 
of  this  subpart.  This  level  shall  be 
determined  using  the  procedures 
specified  in  §  63.505. 

(9)  For  the  purposes  of  this  subpart, 
owners  or  operators  are  not  required  to 
comply  with  the  provisions  of 

§  63.138(e)(2)  of  subpart  G  which 
specify  that  owners  or  operators  shall 
demonstrate  that  95  percent  of  the  mass 
of  HAP,  as  listed  in  Table  9  of  subpart 
G,  is  removed  from  the  wastewater 
stream  or  combination  of  wastewater 
streams  by  the  procedure  specified  in 
§  63.145(i)  of  subpart  G  for  a  biological 
treatment  imit. 

(10)  For  the  purposes  of  this  subpart, 
owners  or  operators  are  not  required  to 
comply  with  the  provisions  of 

§  63.138(i)(3)  of  subpart  G  which  specify 
that  owners  or  operators  shall  use  the 
procedures  specified  in  Appendix  C  of 
subpart  G  to  demonstrate  compliance 
when  using  a  biological  treatment  unit. 


(11)  When  the  provisions  of 
§  63.139(c)(l)(u)  of  subpart  G  or  the 
provisions  of  §63.145(e)(2)(ii)(B)  specify 
that  Method  18  shall  be  used.  Method 
18  or  Method  25A  may  be  used  for  the 
purposes  of  this  subpart.  The  use  of 
Method  25A  shall  comply  with 
paragraphs  (a)(ll)(i)  and  (a)(ll)(ii)  of 
this  section. 

(i)  The  organic  HAP  used  as  the 
calibration  gas  for  Method  25 A  shall  be 
the  single  organic  HAP  representing  the 
largest  percent  by  volume  of  the 
emissions. 

(ii)  The  use  of  Method  25  A  is 
acceptable  if  the  response  firom  the  high- 
level  calibration  gas  is  at  least  20  times 
the  standard  deviation  of  the  response 
from  the  zero  calibration  gas  when  the 
instrument  is  zeroed  on  the  most 
sensitive  scale. 

(b)  Except  for  those  streams  exempted 
by  paragraph  (c)  of  this  section,  the 
owner  or  operator  of  each  affected 
source  shall  comply  with  the 
requirements  for  maintenance 
wastewater  in  §  63.105  of  subpart  P, 
except  that  when  §  63.105(a)  refers  to 
"organic  HAPs,"  the  definition  of 
organic  HAP  in  §  63.482  shall  apply  for 
the  piuposes  of  this  subpart. 

(c)  The  following  wastewater  streams 
are  exempt  from  the  requirements  of 
paragraphs  (a)  and  (b)  of  this  section: 

(1)  Back-end  wastewater  streams 
originating  from  equipment  that  only 
produces  latex  products. 

(2)  Back-end  wastewater  streams  at 
affected  sources  that  are  subject  to  a 
residual  organic  HAP  limitation  in 

§  63.494(a),  and  that  are  complying  with 
these  limitations  through  the  use  of 
stripping  technology. 

(d)  The  compliance  date  for  the 
affected  source  subject  to  the  provisions 
of  this  section  is  specified  in  §  63.481. 

f  63.502    Equipment  leak  proviatons. 

(a)  The  owner  or  operator  of  each 
affected  source,  shall  comply  with  the 
requirements  of  subpart  H  of  this  part 
for  all  equipment  in  organic  HAP 
service,  with  the  exception  noted  in 
paragraphs  (b)  through  (h)  of  this 
section. 

(b)  Surge  control  vessels  and  bottoms 
receivers  described  in  paragraphs  (b)(1) 
through  (b)(6)  of  this  section  are  exempt 
from  the  requirements  contained  in 
§63.170  of  subpart  H. 

(1)  Surge  control  vessels  and  bottoms 
receivers  containing  styrene-butadiene 
latex; 

(2)  Surge  control  vessels  and  bottoms 
receivers  containing  other  latex 
products  and  located  downstream  of  the 
stripping  operations; 
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(3)  Surge  control  vessels  and  bottoms 
receivers  containing  high  conversion 
latex  products: 

(4)  Surge  control  vessels  and  bottoms 
receivers  located  downstream  of  the 
stripping  operations  at  affected  sources 
subject  to  the  back-end  residual  organic 
HAP  limitation  located  in  §  63.494.  that 
are  complying  through  the  use  of 
stripping  technology,  as  specified  in 
§63.495; 

(5)  Surge  control  vessels  and  bottomis 
receivers  containing  styrene; 

(6)  Surge  control  vessels  and  bottoms 
receivers  containing  acrylamide;  and 

(7)  Surge  control  vessels  and  bottoms 
receivers  containing  epichlorohydrin. 

(c)  The  compliance  date  for  the 
equipment  leak  provisions  in  this 
section  is  provided  in  §  63.481. 

(d)  For  an  affected  source  producing 
polybutadiene  rubber  and  styrene 
butadiene  rubber  by  solution,  the 
indications  of  liquids  dripping,  as 
defined  in  subpart  H  of  this  part,  from 
bleed  ports  in  pumps  and  agitator  seals 
in  light  liquid  service,  shall  not  be 
considered  a  leak.  For  the  purposes  of 
this  subpart,  a  "bleed  port"  is  a 
technologically-required  feature  of  the 
pump  or  seal  whereby  polymer  fluid 
used  to  provide  lubrication  and/or 
cooling  of  the  pimip  or  agitator  shaft 
exits  the  piunp,  thereby  resulting  in  a 
visible  dripping  of  fluid. 

(e)  Affected  sources  subject  to  subpart 
I  of  this  part  shall  continue  to  comply 
with  subpart  I  until  the  compliance  date 
specified  in  §  63.481.  After  the 
compliance  date  for  this  section,  the 
source  shall  be  subject  to  subpart  H  of 
this  part  and  shall  no  longer  be  subject 
to  subpart  I. 

(f)  The  owmer  or  operator  of  each 
affected  source  shall  comply  with  the 
requirements  of  §  63.104  of  subpart  F  for 
heat  exchange  systems. 

(g)  Oumers  and  operators  of  an 
affected  source  subject  to  this  subpart 
are  not  required  to  submit  the  Initial 
Notification  required  by  §  63.182(a)(1) 
and  §  63.182(b)  of  subpart  H. 

(h)  The  Notification  of  Compliance 
Status  required  by  §63. 182(a)(2)  and 
§  63.182(c)  of  subpart  H  shall  be 
submitted  within  150  days  (rather  than 
90  days)  of  the  applicable  compliance 
date  specified  in  §  63.481  for  the 
equipment  leak  provisions.  The 
notification  can  be  submitted  as  part  of 
the  Notification  of  Compliance  Status 
required  by  §  63.506(e)(5). 

(i)  The  Periodic  Reports  required  by 
§  63.182(a)(3)  and  §  63.182(d)  of  subpart 
H  shall  be  submitted  as  part  of  the 
Periodic  Reports  required  by 
§  63.506(e)(6). 


§  63.503    Emissions  averaging  provisions. 

(a)  This  section  applies  to  owners  or 
operators  of  existing  affected  sources 
Mrho  seek  to  comply  vkrith  §  63.483(b)  by 
using  emissions  averaging  rather  than 
following  the  provisions  of  §§  63.484, 
63.485,  63.486,  63.494,  and  64.488. 

(1)  The  following  emission  point 
limitations  apply  to  the  use  of  these 
provisions: 

(i)  All  emission  points  included  in  an 
emissions  average  shall  be  fitim  the 
same  affected  source.  There  may  be  an 
emissions  average  for  each  individual 
affected  source  located  at  a  plant  site. 

(ii)(A)  If  a  plant  site  has  only  one 
affected  source  for  which  emissions 
averaging  is  being  used  to  demonstrate 
compliance,  the  number  of  emission 
points  allowed  to  be  included  in  the 
emission  average  is  limited  to  twenty. 
This  number  may  be  increased  by  up  to 
five  additional  points  if  pollution 
prevention  measures  are  used  to  control 
five  or  more  of  the  emission  points 
included  in  the  emissions  average. 

(B)  If  a  plant  site  has  two  or  more 
affected  sources  for  which  emissions 
averaging  is  being  used  to  demonstrate 
compliance,  the  number  of  emission 
points  allowed  in  the  emissions  average 
for  those  affected  soiuces  is  limited  to 
twenty.  This  number  may  be  increased 
by  up  to  five  additional  emission  points 
if  pollution  prevention  measures  are 
used  to  control  five  or  more  of  the 
emission  points  included  in  the 
emissions  averages. 

(2)  Compliance  with  the  provisions  of 
this  section  can  be  based  on  either 
organic  HAP  or  TCX]. 

(3)  For  the  purposes  of  these 
provisions,  whenever  Method  18  is 
specified  within  the  paragraphs  of  this 
section  or  is  specified  by  reference 
through  provisions  outside  this  section, 
Method  18  or  Method  25  A  may  be  used. 
The  use  of  Method  25  A  shall  comply 
writh  paragraphs  (a)(3)(i)  and  (a)(3)(ii)  of 
this  section. 

(i)  The  organic  HAP  used  as  the 
calibration  gas  for  Method  25A  shall  be 
the  single  organic  HAP  representing  the 
largest  percent  by  volume  of  the 
emissions. 

(ii)  The  use  of  Method  25A  is 
acceptable  if  the  response  from  the  high 
level  calibration  gas  is  at  least  20  times 
the  standard  deviation  of  the  response 
from  the  zero  calibration  gas  when  the 
instrument  is  zeroed  on  the  most 
sensitive  scale. 

(b)  Unless  an  operating  permit 
application  has  been  submitted,  the 
owner  or  operator  shall  develop  and 
submit  for  approval  an  Emissions 
Averaging  Plan  containing  all  of  the 
information  required  in  §  63.506(e)(4) 


for  all  emission  points  to  be  included  in 
an  emissions  average. 

(c)  Paragraphs  (c)(1)  through  (c)(4)  of 
this  section  describe  the  emission  points 
that  can  be  used  to  generate  emissions 
averaging  credits  if  control  was  applied 
after  November  15, 1990  and  if 
sufficient  information  is  available  to 
determine  the  appropriate  value  of 
credits  for  the  emission  point.  Paragraph 
(c)(5)  of  this  section  discusses  the  use  of 
pollution  prevention  in  generating 
emissions  averaging  credits. 

(1)  Storage  vessels,  batch  front-end 
process  vents,  aggregate  batch  vent 
streams,  continuous  front-end  process 
vents,  and  process  wastewater  streams 
that  are  determined  to  be  Group  2 
emission  points. 

(2)  Storage  vessels,  continuous  front- 
end  process  vents,  and  process 
wastewater  steams  that  are  determined 
to  be  Group  1  emission  point|  and  that 
are  controlled  by  a  technology  that  the 
Administrator  or  permitting  authority 
agrees  has  a  higher  nominal  efficiency 
than  the  reference  control  technology. 
Information  on  the  nominal  efficiencies 
for  such  technologies  must  be  submitted 
and  approved  as  provided  in  paragraph 
(i)  of  this  section. 

(3)  Batch  front-end  process  vents  and 
aggregate  batch  vent  streams  that  are 
determined  to  be  Group  1  emission 
points  and  that  are  controlled  to  a  level 
more  stringent  than  the  applicable 
standard. 

(4)  Back-end  process  operations  that 
are  controlled  such  that  organic  HAP 
emissions  from  the  back-end  process 
operation  are  less  than  would  be 
achieved  by  meeting  the  residual 
organic  HAP  limits  in  §  63.494.  For  the 
purposes  of  the  emission  averaging 
provisions  in  this  section,  all  back-end 
process  operations  at  an  affected  facility 
shall  be  considered  a  single  emission 
point. 

(5)  The  percent  reduction  for  any 
storage  vessel,  batch  front-end  process 
vent,  aggregate  batch  vent  stream, 
continuous  front-end  process  vent,  and 
process  wastewater  stream  shall  be 
determined  using  the  procedures 
specified  in  paragraph  (j)  of  this  section. 

(i)  For  a  Group  1  storage  vessel,  batch 
front-end  process  vent,  aggregate  batch 
vent  stream,  continuous  front-end 
process  vent,  or  process  wastewater 
stream,  the  pollution  prevention 
measure  must  reduce  emissions  more 
than  if  the  reference  control  technology 
or  standard  had  been  appUed  to  the 
emission  point  instead  of  the  pollution 
prevention  measure,  except  as  provided 
in  paragraph  (c)(5)(ii)  of  this  section. 

(li)  Ifa  pollution  prevention  measure 
is  used  in  conjunction  with  other 
controls  for  a  Group  1  storage  vessel. 
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batch  fronthend  process  vent,  aggregate 
batch  vent  stream,  continuous  front-end 
process  vest,  or  process  wastewater 
stream,  the  pollution  prevention 
measure  alone  does  not  have  to  reduce 
emissions  tiore  than  the  reference 
control  technology  or  standard,  but  the 
combination  of  the  pollution  prevention 
measure  and  other  controls  must  reduce 
emissions  more  than  if  the  applicable 
reference  control  technology  or  standard 
had  been  applied  instead  of  the 
pollution  prevention  measure. 

(d)  The  following  emission  points 
camiot  be  used  to  generate  emissions 
averaging  (redits: 

(1)  Emission  points  already  controlled 
on  or  befor*  November  15, 1990  cannot 
be  used  to  generate  credits  imless  the 
level  of  control  was  increased  after 
November  15, 1990.  In  this  case,  credit 
will  be  allowed  only  fcv  the  increase  in 
control  aft^  November  15.  1990. 

(2)  Group  1  emission  points, 
identified  in  paragraph  (c)(2)  of  this 
section,  that  are  controlled  by  a 
refarence  control  technology  cannot  be 
used  to  generate  credits  unless  the 
reference  control  technology  has  been 
approved  for  use  in  a  di^rent  manner 
and  a  higher  nominal  efficiency  has 
been  assigned  according  to  the 
procedures  in  paragraph  (i)  of  this 
section. 

(3)  Emission  points  on  nonoperating 
EPPU  cannot  be  used  to  generate 
credits.  EPI*U  that  are  shutdown  cannot 
be  used  to  generate  credits  or  debits. 

(4)  Maintonance  wastewater  cannot  be 
used  to  generate  credits.  Wastewater 
streams  treated  in  biological  treatment 
units  cannot  be  used  to  generate  credits. 
These  two  types  of  wastewater  cannot 
be  used  to  generate  credits  or  debits.  For 
the  purposejB  of  this  section,  the  terms 
wastewater  and  wastewater  stream  are 
used  to  mean  process  wastewater. 

(5)  Emission  points  controlled  to 
comply  with  a  State  or  Federal  rule 
other  than  this  subpart  cannot  be  used 
to  generate  credits,  unless  the  level  of 
control  has  been  increased  after 
November  15, 1990  to  a  level  above 
what  is  required  by  the  other  State  or 
Federal  rulel  Only  the  control  above 
what  is  required  by  the  other  State  or 
Federal  rule  will  be  credited.  However, 
if  an  emission  point  has  been  used  to 
generate  emissions  averaging  credit  in 


an  approved  emissions  average,  and  the 
emission  point  is  subsequently  made 
subject  to  a  State  or  Federal  rule  other 
than  this  subpart,  the  emission  point 
can  continue  to  generate  emissions 
averaging  credit  for  the  purpose  of 
complying  with  the  previously 
approved  emissions  average. 

(e)  For  all  emiasion  points  included  in 
an  emissions  average,  the  owner  or 
operator  shall  perfwm  the  following 
tasks: 

(1)  Calculate  and  record  monthly 
debits  for  all  Group  1  emission  points 
that  are  controlled  to  a  level  less 
stringent  than  the  reference  control 
technology  or  standard  for  those 
emission  points.  The  Group  1  emission 
points  are  identified  in  paragraphs  (c)(2) 
through  (c)(4)  of  this  section.  Equations 
in  paragraph  (g)  of  this  section  shall  be 
used  to  calculate  debits. 

(2)  Calculate  and  record  monthly 
credits  for  all  Group  1  and  Group  2 
emission  points  that  are  overcontrolled 
to  compensate  for  the  debits.  Equations 
in  paragraph  (h)  of  this  section  shall  be 
used  to  calculate  credits.  Emission 
points  and  controls  that  meet  the 
criteria  of  paragraph  (c)  of  this  section 
may  be  included  in  the  credit 
calculation,  whereas  those  described  in 
paragraph  (d)  of  this  section  shall  not  be 
included. 

(3)  Demonstrate  that  annual  credits 
calculated  according  to  paragAph  (h)  of 
this  section  are  greater  than  or  eqiial  to 
debits  calculated  for  the  same  annual 
compliance  period  according  to 
paramph  (g)  of  this  section. 

(i)  The  owner  or  operator  may  choose 
to  include  more  than  the  required 
number  of  credit-generating  emission 
points  in  an  emissions  average  in  order 
to  increase  the  likeUhood  of  being  in 
compliance. 

(ii)  The  initial  demonstration  in  the 
Emissions  Averaging  Plan  or  operating 
permit  application  that  credit-generating 
emission  points  will  be  capable  of 
generating  sufficient  credits  to  offset  the 
debits  from  the  debit-generating 
emission  points  must  be  made  under 
representative  operating  conditions. 
After  the  compliance  date,  actual 
operating  data  will  be  used  for  all  debit 
and  credit  calculations. 

(4)  Demonstrate  that  debits  calculated 
for  a  quarterly  (3-month)  period 


according  to  paragraph  (g)  of  this 
section  are  not  more  than  1.30  times  the 
credits  for  the  same  period  calculated 
according  to  paragraph  (h)  of  this 
section.  Compliance  for  the  quarter  shall 
be  determined  based  on  the  ratio  of 
credits  and  debits  from  that  quarter, 
with  30  p>ercent  more  debits  than  credits 
allowed  on  a  quarterly  basis. 

(5)  Record  and  report  quarterly  and  ' 
annual  credits  and  debits  in  the  Periodic 
Reports  as  specified  in  §  63.506(e)(6). 
Every  fourth  Periodic  Report  shall 
include  a  certification  of  compliance 
with  the  emissions  averaging  provisions 
as  required  by  S  63.506(e)(6){vi)(DM2). 

(f)  Debits  and  credits  shall  be 
calculated  in  accordance  with  the 
methods  and  procedures  specified  in 
paragraphs  (g)  and  (h)  of  this  section, 
respectively,  and  shall  not  include 
emissions  during  the  following  periods: 

(1)  Emissions  during  periods  of 
startup,  shutdown,  and  malfunction  as 
described  in  the  Startup,  Shutdown,  and 
Malfunction  Plan. 

(2)  Emissions  diuing  periods  of 
monitoring  excursions,  as  defined  in 

§  63.505  (g)  or  (h).  For  these  periods,  the 
calculation  of  monthly  credits  and 
debits  shall  be  adjtisted  as  specified  in 
paragraphs  (f)(2)(i)  throu^  (f)(2)(iii)  of 
this  section. 

(i)  No  credits  would  be  assigned  to  the 
credit-generating  emission  point. 

(ii)  Maximum  debits  would  be 
assigned  to  the  debit-generating 
emission  point. 

(iii)  The  owner  or  operator  may 
demonstrate  to  the  Administrator  that 
full  or  partial  credits  or  debits  should  be 
assigned  using  the  procedures  in 
paragraph  (1)  of  this  section. 

(g)  Debits  are  generated  by  the 
difference  between  the  actual  emissions 
from  a  Group  1  emission  point  that  is 
uncontrolled  or  is  controlled  to  a  level 
less  stringent  than  the  applicable 
reference  control  technology  or  standard 
and  the  emissions  allowed  for  the  Group 
1  emission  point.  Debits  shall  be 
calculated  as  follows: 

(1)  Source-wide  debits  shall  be 
calculated  using  Equation  33.  Debits 
and  all  terms  of  the  equation  are  in  units 
of  megagrams  per  month  (Mg/month). 


/ 
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Debits  =  £(ECFEPVj^cnjAL-(002)ECFEPV^) 

+i(ESi>,cn;AL -(005)ES  J+(EBEP^cniAL -EBEPj 
+i(EWWj^cn;AL  -EWWj+t(EBFEPV^ciVAL  -(0.1)EBFEPV^) 


lEq.33l 


n 


i-l 


+I(EABVj^c^^-(0.1)EABVi„) 


where: 

ECFEPViACTUAL=Emissions  from  each 
Group  1  continuous  front-end 
process  vent  i  that  is  uncontrolled 
or  is  controlled  to  a  level  less 
stringent  than  the  applicable 
reference  control  technology. 
ECFEPViACTUAL  is  calculated 
according  to  paragraph  (g)(2)(iii)  of 
this  section. 

(0.02)ECTWViu=Emissions  from  each 
Group  1  continuous  front-end 
process  vent  i  if  the  applicable 
reference  control  technology  had 
been  applied  to  the  uncontrolled 
emissions.  ECFEPVi„  is  calculated 
according  to  paragraph  (g)(2)(ii)  of 
this  section. 

ESiACTUAL=Emissions  from  each  Group 
1  storage  vessel  i  that  is 
imcontrolled  or  is  controlled  to  a 
level  less  stringent  than  the 
applicable  reference  control 
tedmology  or  standard.  ESjactual 
is  calculated  accordii^  to  paragraph 
(b)(3)  of  this  section. 

(0.05)ESiu=Emissions  from  each  Group  1 
storage  vessel  i  if  the  applicable 
reference  control  technology  or 
standard  had  been  applied  to  the 
uncontrolled  emissions.  ESm  is 
calculated  according  to  paragraph 
(g)(3)  of  this  section. 

EBEPAcruAL=Emi8sions  from  back-end 
process  operations  that  do  not  meet 
the  residual  organic  HAP  limits  in 
§  63.494.  EBEPactual  is  calculated 
according  to  paragraph  (g)(4)(i)  of 
this  section. 


EBEPc^Emissions  from  back-end 
process  operations  if  the  residual 
organic  HAP  limits  in  §  63.494(a) 
were  met.  EBEPc  is  calculated 
according  to  paragraph  (g)(4)(ii)  of 
this  section. 

EWWiACTUAL=Emissions  from  each 
Group  1  wastewater  stream  i  that  is 
uncontrolled  or  is  controlled  to  a 
level  less  stringent  than  the 
applicable  reference  control 
technology.  EWW2iACTUAL  is 
calculated  according  to  paragraph 
(g)(5)  of  this  section. 

EWV^=Emissions  from  each  Group  1 
wastewater  stream  i  if  the  reference 
control  technology  had  been 
applied  to  the  uncontrolled 
emissions.  EWWic  is  calculated 
according  to  paragraph  (g)(5)  of  this 
section. 

EBFEPViACTUAL=Emissions  from  each 
Group  1  batch  front-end  process 
vent  stream  i  that  is  uncontrolled  or 
is  controlled  to  a  level  less  stringent 
than  the  reference  control 
technology.  EBFEPViAcruAL  is 
calculated  according  to  paragraph 
(g)(6)(ii)  of  this  section. 

(0.1)EBFEPViu=Emissions  from  each 
Group  1  batch  front-end  process 
vent  i  if  the  applicable  reference 
control  technology  or  standard  had 
been  applied  to  the  uncontrolled 
emissions.  EBFEPVju  is  calculated 
according  to  paragraph  (g)(6)(i)  of 
this  section. 

EABViACTUAL=Emissions  from  each 
Group  1  aggregate  batch  vent  stream 


i  that  is  uncontrolled  or  is 
controlled  to  a  level  less  stringent 
than  the  applicable  reference 
control  technology.  EABViAcruAL  is 
calculated  according  to  paragraph 
(g)(7)(iii)  of  this  section. 

(0.1)EABViu=Emissions  from  each 

Group  1  aggregate  batch  vent  stream 
i  if  the  applicable  reference  control 
technology  had  been  applied  to  the 
uncontrolled  emissions.  EABVh,  is 
calculated  according  to  paragraph 
(g)(7)(ii)  of  this  section. 

n=The  number  of  emission  points  being 
included  in  the  emissions  average. 

(2)  Emissions  from  continuous  front- 
end  process  vents  shall  be  calculated  as 
follows: 

(i)  For  purposes  of  determining 
continuous  front-end  process  vent 
stream  flow  rate,  organic  HAP 
concentrations,  and  temperature,  the 
sampling  site  shall  be  after  the  final 
product  recovery  device,  if  any  recovery 
devices  are  present;  before  any  control 
device  (for  continuous  front-end  process 
vents,  recovery  devices  shall  not  be 
considered  control  devices);  and  before 
discharge  to  the  atmosphere.  Method  1 
or  lA  of  40  CFR  part  60,  appendix  A, 
shall  be  used  for  selection  of  the 
sampling  site. 

(ii)  ECFEPViu  for  each  continuous 
front-end  process  vent  i  shall  be 
calculated  using  Equation  34. 


ECFEPVj^  =(2.494xlO"')Qh 


[Eq.34l 


where:  Q=Vent  stream  flow  rate,  dry  standard 

ECFEPVK.=Uncontrolled  continuous  m^/min.  measured  using  Method  2, 

front-end  process  vent  emission  rate  2A,  2C  or  2D  of  40  CFR  part  60, 

from  continuous  front-end  process  appendix  A,  as  appropriate, 

vent  i,  Mg/month.  h=Monthly  hours  of  operation  during 

which  positive  flow  is  present  in 


the  continuous  front-end  process 
vent,  hr/month. 

Cj=Concentration,  ppmv,  dry  basis,  of 
organic  HAP  j  as  measured  by 
Method  18  or  Method  25A  of  40 
CFR  part  60,  appendix  A. 
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Mj=MoleGular  weight  of  organic  HAP  j, 

gram  per  gram-mole. 
n=Niimber  of  organic  HAP  in  stream. 

(A)  The  values  of  Q  and  Q  shall  be 
determined  during  a  performance  test 
conducted  under  representative 
operating  conditions.  The  values  of  Q 
and  Cj  shdl  be  established  in  the 
Notification  of  Compliance  Status  and 
must  be  updated  as  provided  in 
paragraph  (g)(2)(ii)(B)  of  this  section. 

(Bj  If  there  is  a  change  in  capacity 
utilization  other  than  a  change  in 
monthly  operating  hours,  or  if  any  other 
change  is  made  to  the  process  or 


product  recovery  equipment  or 
operation  such  that  the  previously 
measiued  valuas  of  Q  and  Q  are  no 
longer  representative,  a  new 
performance  test  shall  be  conducted  to 
determine  new  representative  values  of 
Q  and  Cj.  These  new  values  shall  be 
used  to  calculate  debits  and  credits  firom 
the  time  of  the  change  forward,  and  the 
new  values  shall  be  reported  in  the  next 
Periodic  Report. 

(iii)  The  following  procedures  and 
equations  shall  be  used  to  calculate 
ECFEPViAcruAL: 


(A)  If  the  continuous  front-end 
process  vent  is  not  controlled  by  a 
control  device  or  pollution  prevention 
measure,  ECFEPViAcnjAL  =  EXTEPVi„, 
where  ECFEPVh,  is  calculated  according 
to  the  procedures  contained  in 
paragraphs  (g)(2)(i)  and  (g)(2)(ii)  of  this 
section. 

(B)  If  the  continuous  front-end 
process  vent  is  controlled  using  a 
control  device  or  a  pollution  prevention 
measure  achieving  less  than  98-percent 
reduction,  ECFEPV,actual  is  calculated 
using  Equation  35. 


ECFEPVi^enjAL=ECFEPV, 


,.(,- 


Percent  reduction') 
100%         j 


[Eq.35] 


Where: 

ECTEPViAtTUAL  =  Emissions  from  each 
Group  1  continuous  front-end 
process  vent  i  that  is  imcontrolled 
or  is  controlled  to  a  level  less 
stringent  than  the  reference  control 
technology. 
ECFEPViy  *:  Uncontrolled  continuous 
front-^nd  process  vent  emission  rate 
from  dontinuous  front-end  process 
vent  i.  Mg/month. 
(1)  The  percent  reduction  shall  be 
measured  according  to  the  procediues 
in  §63.116  of  subpart  G  if  a  combustion 
control  device  is  used.  For  a  flare 
meeting  the  criteria  in  §  63.116(a)  of 
subpart  G,  or  a  boiler  or  process  heater 
meeting  the  criteria  in  §  63.116(b)  of 
subpart  G,  the  percent  reduction  shall 
be  98  percent.  If  a  noncombustion 


control  device  is  used,  percent 
reduction  shall  be  demonstrated  by  a 
p^ormance  test  at  the  inlet  and  outlet 
of  the  device,  or,  if  testing  is  not 
feasible,  by  a  control  design  evaluation 
and  docimiented  engineering 
calculations. 

(2)  For  determining  debits  frtim  Group 
1  continuous  front-end  process  vents, 
product  recovery  devices  shall  not  be 
considered  control  devices  and  cannot 
be  assigned  a  percent  reduction  in 
calculating  ECFEPVucnjAL.  The 
sampling  site  for  measurement  of 
uncontrolled  emissions  is  after  the  final 
product  recovery  device.  However,  as 
provided  in  §  63.113(a)(3)  of  subpart  G, 
a  Group  1  continuous  front-end  process 
vent  may  add  sufficient  product 
recovery  to  raise  the  TRE  index  value 


above  1.0,  thereby  becoming  a  Group  2 
continuous  front-end  process  vent.  Such 
a  continuous  front-end  process  vent 
would  not  be  a  Group  1  continuous 
front-end  process  vent  and  would, 
therefore,  not  be  included  in 
determining  debits  under  this 
paragraph. 

(3)  Procedures  for  calculating  the 
percent  reduction  of  pollution 
prevention  measures  are  specified  in 
paragraph  (j)  of  this  section. 

(3)  Emissions  from  storage  vessels 
shall  be  calculated  using  the  procedures 
specified  in  §  63.150(g)(3)  of  subpart  G. 

(4)  Emissions  fix)m  back-end  process 
operations  shall  be  calculated  as 
follows: 

(i)  Equation  36  shall  be  used  to 
calculate  EBEPactual: 


EBEP^enjAL  =  (1.000)X(Ci  X?, )       [Eq.  36] 


i«l 


where: 

EBEPactuAl  =  Actual  emissions  from 
back-etid  process  operations,  Mg/ 
month; 


Q  =  Residual  organic  HAP  content  of 
sample  i,  kg  organic  HAP  per  Mg 
latex  or  dry  crumb  rubber. 


Pi  =  Weight  of  latex  or  dry  cnmib  rubber 
leaving  the  stripper  represented  by 
sample  i,  Mg. 
(ii)  Equation  37  shall  be  used  to 

calcvilate  EBEPc: 


EBEPc  =  (LOOOXhAP^,  Xp^  )        [Eq.  37] 


where: 

EBEPc  =  Ehiissions  from  back-end 
process  operations  if  the  residual 
organi^  HAP  limits  in  §  63.494(a) 
were  niet,  Mg/month. 

HAPiimi,  =  Utesidual  organic  HAP  limits 
in  §  63;494  of  this  subpart,  kg 
organic  HAP  per  Mg  latex  or  dry 
crumb  rubber. 


Pnioiiih= Weight  of  latex  or  dry  crumb 
rubber  leaving  the  stripper  in  the 
month,  Mg. 

(5)  Emissions  from  wastewater  shall 
be  calculated  using  the  procedines 
specified  in  §  63.150(g)(5)  of  subpart  G. 

(6)  Emissions  fitim  batch  fix)nt-end 
process  vents  shall  be  calculated  as 
follows: 


(i)  EBraPViu  for  each  batch  front-end 
process  vent  i  shall  be  calculated  using 
the  procediues  specified  in  §  63.488(b). 

(ii)  The  following  procedures  and 
equations  shall  be  used  to  determine 
EBFEPViAcruAL: 

(A)  If  the  batch  front-end  process  vent 
is  not  controlled  by  a  control  device  ot 
pollution  prevention  measure. 
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EBFEPViACTUAL=EBFEPVia.  where  (B)  If  the  batch  front-end  process  vent  for  the  batch  cycle,  calculate 

EBFEPViu  is  calculated  according  to  the      is  controlled  using  a  control  device  or  EBFEPViACTUA.L  using  Equation  38. 

procedures  in  §  63.488(b).  a  pollution  prevention  measure  where  percent  reduction  is  for  the  batch 

adiieving  less  than  90  percent  reduction  cycle. 


EBFEPViAcnjAL  =  EBFEPVi„  x 


[- 


Percent  reduction  ^ 


100% 


■J 


[Eq.  381 


(1)  The  percent  reduction  for  the 
batch  cycle  shall  be  measured  according 
to  the  procedures  in  §  63.490(c)(2). 

(2)  The  {>ercent  reduction  for  control 

'  devices  shall  be  calculated  according  to 
the  procedures  in  §  63.490  (c)(2)(i) 
through  (c)(2)(iii). 

(5)  The  percent  reduction  of  pollution 
prevention  measures  shall  be  calculated 


using  the  procedures  specified  in 
paragraph  (|)  of  this  section. 

(7)  Emissions  from  aggregate  batch 
vents  shall  be  calculated  as  follows: 

(i)  For  purposes  of  determining 
aggregate  batch  vent  stream  flow  rate, 
organic  HAP  concentrations,  and 
temperature,  the  sampling  site  shall  be 
before  any  control  device  and  before 


discharge  to  the  atmosphere.  Method  1 
or  lA  of  40  CFR  part  60,  appendix  A, 
shall  be  used  for  selection  of  the 
sampling  site. 

(ii)  EABViu  for  each  aggregate  batch 
vent  i  shall  be  calculated  using  Equation 
39. 


^B  ^ 


EABVi„  =  (2.494 X lO"*  )  Qh   £c jMj 


[Eq.  391 


where: 

EABViu=Uncontrolled  aggregate  batch 

vent  emission  rate  bom.  aggregate 

batch  vent  i,  Mg/month. 
Q=Vent  stream  flow  rate,  dry  standard 

cubic  meters  per  minute,  measiired 

using  Method  2,  2A,  2C,  or  2D  of  40 

CFR  part  60,  appendix  A,  as 

appropriate. 
h-Monthly  houn  of  operation  during 

which  positive  flow  is  present  from 

the  aggregate  batch  vent  stream,  hr/ 

month. 
Cj=Concentration,  ppmv,  dry  basis,  of 

organic  HAP  j  as  measured  by 

Method  18  of  40  CFR  part  60, 

appendix  A. 
MjsMolecular  weight  of  organic  HAP  j, 

gram  per  gram-mole. 
n=Number  of  organic  HAP  in  the 

stream. 


(A)  The  values  of  Q  and  Cj  shall  be 
determined  during  a  performance  test 
conducted  imder  representative 
operating  conditions.  The  values  of  Q 
and  Cj  shall  be  established  in  the 
NotiRcation  of  Compliance  Status  and 
must  be  updated  as  provided  in 
paragraph  (g)(7)(ii)(B)  of  this  section. 

(B)  If  there  is  a  change  in  capacity       * 
utilization  other  than  a  change  in 
monthly  operating  hours,  or  if  any  other 
change  is  made  to  the  process  or 
product  recovery  equipment  or 
operation  such  thai  the  previously 
measiired  values  of  Q  and  Cj  are  no 
longer  representative,  a  new 
performance  test  shall  be  conducted  to 
determine  new  representative  values  of 
Q  and  Cj.  These  new  values  shyll  be 
used  to  calculate  debits  and  credits  from 
the  time  of  the  change  forward,  and  the 


new  values  shall  be  reported  in  the  next 
Periodic  Report. 

(iii)  The  following  procedures  and 
equations  shall  be  used  to  calculate 
EABViactual: 

(A)  If  the  aggregate  batch  vent  is  not 
controlled  by  a  control  device  or 
pollution  prevention  measure, 
EABViACTVM.  =  EABVh,,  where  EABVi„ 
is  calculated  according  to  the 
procedures  in  paragraphs  (g)(7)(i)  and 
(g)(7)(ii)  of  this  section. 

(B)  If  the  aggregate  batch  vent  stream 
is  controlled  using  a  control  device  or 
a  pollution  prevention  measure 
adiieving  less  than  90  percent 
reduction,  calculate  EABViAcruAL  using 
Equation  40. 


EABVi^ciT,AL=EABVi„x 


^      Percent  reduction '' 
100% 


[Eq.  401 


(1)  The  percent  reduction  for  control 
devices  shall  be  determined  according 
to  the  procedures  in  §  63.490(e). 

{2)  The  percent  reduction  of  pollution 
prevention  measures  shall  be  calculated 
according  to  the  procedures  specified  in 
paragraph  (j)  of  this  section. 


(h)  Credits  are  generated  by  the 
difference  between  emissions  that  are 
allowed  for  each  Group  1  and  Group  2 
emission  point  and  the  actual  emissions 
frtim  that  Group  1  or  Group  2  emission 
point  that  has  been  controlled  after 
November  15, 1990  to  a  level  more 
stringent  than  what  is  required  by  this 


subpart  or  any  other  State  or  Federal 
rule  or  statute.  Credits  shall  be 
calculated  as  follows: 

(1)  Source-wide  credits  shall  be 
calculated  using  Equation  41.  Credits 
and  all  terms  of  the  equation  are  in  imits 
of  Mg/month,  and  the  baseline  date  is 
November  15, 1990. 
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Credits^ DX((0.02)ECFEPVli„  -ECFEPy\.^^^)+DY(ECFEPW2,,^  -ECPEPWl.^^^) 

-hDt((0.05)ESl^  -ESl^en;AL)+Di(ES2iB^  -ES2^^^^)+D(EBEP,  -EBEP^cniAL) 
"•I  i«i 

+d5;((0.1)EBFEPV1^  -EBFEPVlj^cnjAL)+Di((0.1)EABVl,„  -EABWl^^^) 
»-•  i-i 

+Df  (EBFEPV2i^  -EBFEPV2^cnjAL)+Di(EABV2.3^  -EABV2,^^) 


[Eq.  41] 


where: 

D  =  Discount  factor  =  0.9  for  all  credit 
generating  emission  points,  except 
those  controlled  by  a  pollution 
prevention  measure;  discoimt  factor 
=  1.0  foj  each  credit  generating 
emission  point  controlled  by  a 
pollution  prevention  measuro  (i.e., 
no  discount  provided). 

ECFEPVliAcjnjAi.  =  Emissions  for  each 
Group  1;  continuous  firont-end 
process  vent  i  that  is  controlled  to 
a  level  more  stringent  than  the 
reference  control  technology. 
ECFEPVliACTUAi.  is  calculated 
according  to  paragraph  (h](2)(ii)  of 
this  section. 

(0.02)ECFEPVlh,  =  Emissions  from  each 
Group  1  continuous  front-end 
process  vent  i  if  the  reference 
control  technology  had  been 
applied  to  the  uncontrolled 
emissions.  ECTTPVlj,  is  calculated 
according  to  paragraph  (h)(2)(i)  of 
this  section. 

ECFEPV2iAc+UAL  =  Emissions  from  each 
Group  2  continuous  fit>nt-end 
process  Tent  i  that  is  controlled. 
ECFEPV2iACTUAL  is  calculated 
according  to  paragraph  (h)(2)(iii)  of 
this  section. 

ECFEPV2iBAaE  =  Emissions  from  each 
Group  2  continuous  front-end 
process  vent  i  at  the  baseline  date. 
ECFEPVljBASE  is  calculated  in 
paragraph  (h)(2)(iv)  of  this  section. 

ESliACTUAL  =  Emissions  from  each 
Group  1  storage  vessel  i  that  is 
controlled  to  a  level  more  stringent 
than  the  reference  control 
technology  or  standard.  ESIjactual 
is  calculated  according  to  paragraph 
{hK3)  of  this  section. 

(0.05)  ESlju  ^Emissions  from  each 
Group  1  storage  vessel  i  if  the 
reference  control  technology  had 
been  appbed  to  the  uncontrolled 
emission^.  ESli„  is  calculated 


according  to  paragraph  (h)(3)  of  this 
section. 
ES2iACTUAL  =  Emissions  from  each 
Group  2  storage  vessel  i  that  is 
controlled.  ES2iACTUAL  is  calculated 
according  to  paragraph  (h)(3)  of  this 
section. 
ES2iBASE  =  Emissions  from  each  Group 
2  storage  vessel  i  at  the  baseline  .. 
,  date.  ES2iBASE  is  calciUated  in 
paragraph  (h)(3)  of  this  section. 
EBEP ACTUAL  =  Actual  emissions  from 
back-end  process  operations,  Mg/ 
month.  EBEPactual  is  calculated  in 
paramph  (h)(4)(i)  of  this  section. 
HBEPc  =  Emissions  fitim  back-end 
process  operations  if  the  residual 
organic  HAP  limits  in  §  63.494(a) 
were  met.  Mg/month.  EBEPc  is 
calculated  in  paragraph  (h)(4)(ii)nf 
this  section. 
EWWliACTUAL  =  Emissions  from  each 
Group  1  wastewater  stream  i  that  is 
controlled  to  a  level  more  stringent 
-  than  the  reference  control 
techncj^ogy.  EWWliAcruAu  is 
calculated  according  to  paragraph 
{h)(5)  of  this  section. 
EWWlic  =  Emissions  frran  each  Group  1 
wastewater  stream  i  if  the  reference 
control  technology  had  been 
apphed  to  the  uncontrolled 
emissiwis.  EWWlic  is  calculated 
according  to  paragraph  (h)(5)  of  this 
section. 
EWW2iACTUAL  =  Emissions  from  each 
Group  2  wastewater  stream  i  that  is 
controlled.  EWW2iactual  is 
calculated  according  to  paragraph 
(h)(5)  of  this  section. 
EWW2iBASE  =  Emissions  frtjm  each 
Group  2  wastewater  stream  i  at  the 
baseline  date.  EWW2iBASE  is 
calculated  according  to  paragraph 
(h)(5)  of  this  section. 
(0.1)  EBFEPVli„  =  Emissions  from  each 
Group  1  batch  front-end  process 
vfflit  i  if  the  apphcable  reference 
control  technology  had  been 


applied  to  the  uncontrolled 
emissions.  EBFEPVju  is  calculated 
according  to  paragraph  (h)(6)(i)  of 
thus  section. 
EBFEPVliACTUAL  =  Emissions  from  each 
Group  1  batch  front-end  process 
vent  i  that  is  controlled  to  a  level 
more  stringent  than  the  reference 
control  technology. 
EBFEPVluciVAL  is  calculated 
according  to  paragraph  (h)(6)(ii)  of 
this  section. 
(O.l)EABVliu  =  Emissions  from  each 
Group  1  aggregate  batch  vent  stream 
i  if  the  applicable  reference  control 
technology  had  been  applied  to  the 
uncontrolled  emissions.  EABVlh,  is 
calculated  according  to  paragraph 
(h)(7)(i)  of  this  section. 
EABVliAcruAL  =  Emissions  from  each 
Group  1  aggregate  batch  vent  stream 
i  that  is  controlled  to  a  level  more 
stringent  than  the  reference  control 

technology  or  standard. 

EABVliACTUAL  is  calculated 

according  to  paragraph  (h)(7)(ii)  of 

this  section. 
EBFEPV2iBASE  =  Emissions  fit)m  eaoh 

Group  2  batch  front-end  process 

vent  i  at  the  baseline  date. 

EBFEPV2iBASE  is  calculated 

according  to  paragraph  (h)(6)(iv)  of 

this  section. 
EBFEPV2iACTUAL  =  Emissions  from  eadi 

Group  2  batch  front-end  process 

vent  i  that  is  controlled. 

EBFEPV2iAcnjAL  is  calculated 

according  to  paragraph  (h)(6)(iii)  of 

this  section. 
EABV2iBASE  =  Emissions  from  each 

Group  2  aggregate  batch  vent  stream 

i  at  the  baseline  date.  EABV2iBASE  is 

calculated  according  to  paragraph 


(g)(7)(iv)  of  this  section. 


EABV2iACTUAL  =  Emissions  from  each 
Group  2  aggregate  batch  vent  stream 
i  that  is  controlled.  EABV2iAcruAL 
is  calculated  according  to  paragraph 
(g)(7)(iii)  of  this  section. 


oi 
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n  =  Number  of  Group  1  emission  points 
included  in  the  emissions  average. 
The  value  of  n  is  not  necessarily  the 
same  for  continuous  front-end 
process  vents,  batch  front-end 
process  vents,  aggregate  batch  vent 
streams,  storage  vessels,  wastewater 
streams,  or  the  collection  of  process 
sections  within  the  affected  source, 
m  =  Niunber  of  Group  2  emission  points 
included  in  the  emissions  average. 
The  value  of  m  is  not  necessarily 
the  same  for  continuous  front-end 
process  vents,  batch  front-end 
process  vents,  aggregate  batch  vent 
streams,  storage  vessels,  wastewater 
streams,  or  the  collection  of  process 
sections  within  the  affected  source, 
(i)  Except  as  specified  in  paragraph 
00(l)(iv)  of  this  section,  for  an  emission 
point  controlled  using  a  reference 
control  technology,  the  percent 
reduction  for  calculating  credits  shall  be 
no  greater  than  the  nominal  efficiency 
associated  with  the  reference  control 
technology,  unless  a  higher  nominal 
efficiency  is  assigned  as  specified  in 
paragraph  (h)(l)(ii)  of  this  section. 


(ii)  For  an  emission  point  controlled 
to  a  level  more  stringent  than  the 
reference  control  tedmology.  the 
nominal  efficiency  for  calculating 
credits  shall  be  assigned  as  described  in 
paragraph  (i)  of  this  section.  A  reference 
control  technology  may  be  approved  for 
use  in  a  different  manner  and  assigned 
a  higher  nominal  efficiency  according  to 
the  procedures  in  paragraph  (i)  of  this 
section.  A  reference  control  technology 
may  be  approved  for  use  in  a  different 
manner  and  assigned  a  higher  nominal 
efficiency  according  to  the  procedure  in 
paraoaph  (i)  of  this  section. 

(iiij  For  an  emission  point  controlled 
using  a  pollution  prevention  measure, 
except  for  back-end  process  operation 
emissions,  the  nominal  efficiency  for 
calculating  credits  shall  be  as 
determined  as  described  in  paragraph  (j) 
of  this  section.  Emissions  for  bade -end 
process  operations  shall  be  determined 
as  described  in  paragraph  (h)(4)  of  this 
section. 

(iv)  For  Group  1  and  Group  2  batch 
front-end  process  vents  and  Group  1 
and  Group  2  aggregate  batch  vent 


streams,  the  percent  reduction  for 
calculating  aedits  shall  be  the  percent 
reduction  determined  according  to  the 
procedures  in  paragraphs  (h)(6)(ii)  and 
(h)(6)(iii)  of  this  section  for  batch  front- 
end  process  vents  and  paragraphs 
(h)(7)(ii)  and  (h)(7)(iii)  of  this  section  for 
aggregate  batch  vent  streams. 

(2)  Emissions  from  ccmtinuous  front- 
end  process  vents  shall  be  determined 
as  follows:' 

(i)  Uncontrolled  emissions  from 
Group  1  continuous  front-end  process 
vents,  ECFEPVlh.,  shall  be  calculated 
according  to  the  procedures  and 
equation  for  ECFEFVh,  in  paragraphs 
(g)(2)(i)  and  (g)(2)(ii)  of  this  section. 

(ii)  Actual  emissions  from  Group  1 
continuous  front-end  process  vents 
controlled  using  a  technology  with  an 
approved  nominal  efficiency  greater 
than  98  percent  or  a  pollution 
prevention  measure  achieving  greater 
than  98  percent  emission  reduction. 
ECFEPVljACTUAL.  shall  be  calculated 
using  Equati(Hi  42. 


ECFEPVlj,,cnjAL=ECFEPVl 


-('- 


Nomina]  effkiency  %  ^ 


100% 


[Eq.42] 


Where: 

ECFEPVljACTUAL  =  Emissions  for  each 
Group  1  continuous  front-end 
process  vent  i  that  is  controlled  to 
a  level  more  stringent  than  the 
reference  control  technology. 

ECFEPVliu  =  Emissions  from  each 
Group  1  continuous  front-end 


process  vent  i  if  the  reference 
control  technology  had  been 
applied  to  the  uncontrolled 
emissions, 
(iii)  The  following  procedures  shall  be 
used  to  calculate  actual  emissions  from 
Group  2  continuous  front-end  process 
vents,  ECFEPV2iactijal: 


(A)  For  a  Group  2  continuous  front- 
end  process  vent  controlled  by  a  control 
device,  a  recovery  device  applied  as  a 
pollution  prevention  project,  or  a 
pollution  prevention  measure,  where 
the  control  achieves  a  percent  reduction 
less  than  or  equal  to  98  percent 
reduction,  Equation  43  shall  be  used. 


ECFEPV2iAenjAL  =  ECFEPV2 


«.[»- 


Percent  reduction 
100% 


[Eq.  43] 


Where: 
ECFEPV2iACTUAL=Emissions  fit»m  each 

Group  2  continuous 
front-end  process  vent  i  that  is 

controlled. 
ECFEPV2iu=Emissions  from  each  Group 

2  continuous  front-end  process  vent 

i  if  the  reference  control  technology 

had  been  appUed  to  the 

uncontrolled  emissions. 
(I)  ECFEPV2iu  shall  be  calc\ilated 
according  to  the  equations  and 
procedures  for  ECFEPVi„ '"  i 

(gK2Ki)  «nd  (gX2K>i)  of  this  section,  except  as  provided 
in  pvagraph  (hX2XiiiXA)(J)  of  ihU  section. 


[2]  The  percent  reduction  shall  be 
calculated  according  to  the  procedures 
in  paragraphs  (g)(2)(iii)(B)(J)  through 
(g)(2)(iii)(B)(3)  of  this  section,  except  as 
provided  in  paragraph  (h)(2)(iii)(A)(4)  of 
this  section. 

(3)  If  a  recovery  device  was  added  as 
part  of  a  pollution  prevention  project, 
ECFEPV2i„  shall  be  calculated  prior  to 
that  recovery  device.  The  equation  for 
ECFEPVju  in  paragraph  (g)(2)(ii)  of  this 
section  shall  be  used  to  calculate 
ECFEPV2i„;  however,  the  sampUng  site 
for  measiuement  of  vent  stream  flow 
rate  and  organic  HAP  concentration 


shall  be  at  the  inlet  of  the  recovery 
device. 

(4)  If  a  recovery  device  was  added  as 
part  of  a  pollution  prevention  project, 
the  percent  reduction  shall  be 
demonstrated  by  conducting  a 
performance  test  at  the  inlet  and  outlet 
of  that  recovery  device. 

(B)  For  a  Group  2  continuous  front- 
end  process  vent  controlled  using  a 
technology  with  an  approved  nominal 
efficiency  greater  than  98  percent  or  a 
pollution  prevention  measure  achieving 
greater  than  98  percent  reduction, 
Equation  44  shall  be  used. 
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ECFEPV2i^cn;AL  =  ECFEPVa, 


f 


Nominal  efficieacy  %'' 


100% 


[Eq.44j 


Yfben: 

ECFEPV2iACTUAL=Emissions  from  each 
Group  2  continuous 

front-«nd  process  vent  i  that  is 
controlled. 

ECFEPV2iu»Emissions  from  each  Group 
2  continuous  front-end  process  vent 
i  if  the  reference  control  technology 


had  been  applied  to  the 

uncontrolled  emissions. 

(iv)  Emissions  from  Group  2 

continuous  front-end  process  vents  at 

baseline,  ECFEPV2iBASE.  shall  be 

calculated  as  follows: 

(A)  If  the  continuous  front-end 
process  vent  was  uncontrolled  on 
November  15, 1990, 


ECFEPV2iB^=ECFEPV2i„  1 


■(■ 


Percent  reduction 
100% 


(1)  ECFEPV2h.  is  calculated  according 
to  the  procedures  and  equation  for 
ECFEPViu  in  paragraphs  (g)(2)(i)  and 
(g)(2)(ii)  of  tills  section. 

[2)  The  percent  reduction  shall  be 
calculated  qccording  to  the  procedures 
specified  in  paragraphs  (g)(2)(iii)(B)(l) 
through  (g)(2)(iii)(B){5)  of  this  section. 

(C)  If  a  recovery  device  was  added  as 
part  of  a  pollution  prevention  project 
initiated  after  November  15, 1990, 
ECFEPV2iBASE=ECFEPV2iu,  where 
ECFEPV2iu  is  calculated  according  to 
paragraph  (^)(2)(iii)(A)(5)  of  this 
section. 


(3)  Emissions  from  storage  vessels 
shall  be  calculated  using  the  procedures 
specified  in  §  63.150(h)(3)  of  subpart  G. 

(4)  Emissions  from  back-end  process 
operations  shall  be  calculated  as 
follows: 

(i)  EBEP ACTUAL  shall  be  calculated 
according  to  the  equation  for 
EBEPactual  contained  in  paragraph 
(g)(4){i)  of  this  section. 

(ii)  EBEPc  shall  be  calculated 
according  to  the  eqiiation  for  EBEPc 
contained  in  paragraph  (g)(4)(ii)  of  this 
section. 

(5)  Emissions  from  wastewater 
streams  shall  be  calculated  using  the 


ECFEPV2iBASE=ECFEPV2i„  and  shall  be 
calculated  according  to  the  procedures 
and  equation  for  ECTEPVjb  in 
paragraphs  (g)(2)(i)  and  (g)(2)(ii)  of  this 
section. 

(B)  If  the  continuous  frt>nt-end 
process  vent  was  controlled  on 
November  15. 1990.  Equation  4S  shall 
be  used. 


[Eq.45] 


procedures  specified  in  §  63.150(h)(5)  of 
subpart  G. 

(6)  Emissions  from  batch  front-end 
process  vents  shall  be  determined  as 
follows: 

(i)  Uncontrolled  emissions  from 
Group  1  batch  front-end  process  vents 
(EBFEPVlju)  shall  be  calculated 
according  using  the  procedures 
specified  in  §  63.488(b). 

(ii)  Actual  emissions  bom  Group  1 
batch  front-end  process  vents  controlled 
to  a  level  more  stringent  than  the 
reference  control  technology 
(EBFEPVliACTUAL)  shall  be  calculated 
using  Equation  46,  where  percent 
reduction  is  for  the  batch  cycle. 


EBFEPV1^CTO^L=EBFEPV1 


i.[l- 


Pwcent  reduction  "^ 


100% 


J        [Eq.46] 


(A)  The  percent  reduction  for  the 
batch  cycle  shall  be  calculated 
according  tq  the  procedures  in 

§  63.490(c)(4). 

(B)  The  percent  reduction  for  control 
devices  shaft  be  determined  according 


to  the  procedures  in  §  63.490(c)(2)(i) 
throu^  (c)(2)(iii). 

(C)  The  percent  reduction  of  pollution 
prevention  measures  shall  be  calculated 
using  the  procedures  specified  in 
paragraph  (j)  of  this  section. 

(iii)  Actual  emissions  fit)m  Group  2 
batch  frt>nt-end  process  vents 


(EBFEPV2iACTUAL)  shall  be  calculated 
using  Equation  47  and  the  procedures  in 
paragraphs  (h)(6)(ii)(A)  through 
(h)(6)(ii)(C)  of  this  secUon.  EBFEPV2|„ 
shall  be  calculated  using  the  procedures 
specified  in  §  63.488(b). 


EBFEPV2i^eRJAL  =  EBFEPV2i„  x 


('- 


Percent  reduction  ^ 


100% 


"J 


[Eq.47] 


and 


(iv)  Emissions  from  Group  2  batch  front-end  process  vents  at  baseUne  shall  be  calculated  as  follows: 

(A)  If  the  batch  front-end  process  vent  was  uncontrolled  on  November  15,  1990,  EBFEPV2iBASE=EBFEPV2i, 
shall  be  calculated  according  to  the  procedures  using  the  procedures  specified  in  §  63.488(b). 

(B)  If  tl^  batch  front-end  process  vent  was  controlled  on  November  15.  1990,  use  Equation  48  and  the  procedures 
in  paragraphs  (h)(6)(ii)(A)  throiigh  (h)(6)(ii)(C)  of  this  section.  EBFEPV2i„  shall  be  calculated  using  the  procedures  specified 
in  §  63.488(h). 


EBFEPV2jBASE  =  EBFEPV2 


i«[l- 


Percent  reduction'' 
100% 


lEq.48] 
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(7)  Emissions  from  aggregate  batch 
vent  streams  shall  be  determined  as 
follows: 

(i)  Uncontrolled  emissions  from 
Group  1  aggregate  batch  vent  streams 
(EABVliu)  shall  be  calculated  according 


to  the  procedures  and  equation  for 
EABViu  in  paragraphs  {g)(7){i)  and 
(g)(7)(ii)  of  this  section. 

(ii)  Actual  emissions  from  Group  1 
aggregate  batch  vent  streams  controlled 
to  a  level  more  stringent  than  the 


reference  control  technology 
(EABVliACTUAb)  shall  be  calculated 
using  Equation  49. 


EABVli^cnJAL=EABVlj.  1- 


Percent  reduction^ 
100% 


[Eq.49l 


(A)  The  percent  reduction  for  control 
devices  shall  be  determined  according 
to  the  procedures  in  §  63.490(e). 

(B)  The  percent  reduction  of  pollution 
prevention  measures  shall  be  calculated 


using  the  procedures  specified  in  • 
paragraph  (j)  of  this  section. 

(iii)  Actual  emissions  from  Group  2 
aggregate  batch  vents  streams 
(EABV2iactual)  shall  be  calculated 
using  Equation  50  and  the  procedures  in 


paragraphs  (h)(7)(ii)(A)  through 
(h)(7)(ii)(B)  of  this  section.  EABV2h, 
shall  be  calculated  according  to  the 
equations  and  procedures  for  E1ABV|«  in 
paragraphs  (g)(7)(i)  and  (g)(7)(ii)  of  this 
section. 


EABV2i^cnJAL=EABV2i, 


'      Percent  reduction  ^ 
^  100%  J 


[Eq.50] 


(iv)  Emissions  from  Group  2  aggregate 
batch  vent  streams  at  baseline  shall  be  •  .. 

calculated  as  followrs: 

(A)  If  the  aggregate  batch  vent  stream  was  uncontrolled  on  November  15.  1990,  EABV2iBASE=EABV2i„  and  shall 
be  calculated  according  to  the  procedures  and  equation  for  EABVh,  in  paragraph  (gM7)(i)  and  (g)(7)(ii)  of  this  section. 

(B)  If  the  aggregate  batch  vent  stream  was  controlled  on  November  15.  1990.  use  Equation  51  and  the  procedures 
in  paragraphs  (h)(7)(ii)(A)  through  (h)(7Mii)(B)  of  this  section.  EABV2i„  shall  be  calculated  according  to  the  equaUons 
md  procedures  for  EABVi„  in  paragraphs  (g)(7)(i)  and  (gK7Kii)  of  this  secticm. 


EABV2iBASE=EABV2^ 


(     Percent  reduction ^       ,_    ,,, 
h [Eq-5I) 

i.  160%       ; 


(i)  The  following  procedures  ^att  be 
followed  to  establish  nominal 
efficiMicies  for  emission  controls  for 
storage  vessels,  continuous  frtHit-end 
process  vents.  axiA  process  wastewater 
stremns.  The  procedures  in  paragraphs 
(iKl)  through  (iK&)  of  this  section  shall 
be  followed  for  control  technologies  that 
are  diffsrent  in  use  or  design  from  the 
teference  control  technologies  oad 
achieve  yeater  pwcent  rec^ctioos  than 
the  pexcent  efficiencies  assigned  to  the 
reference  controi  tech«ologies  in 
i«3.111ofsubpiMtG. 

())  I»  these  caees  wkere  tbe  owner  or 
eperaler  is  ae^mig  pe>mi88i<»  t»  take 
oradit  for  use  ef  a  contrel  technology 
ttet  is  difiiBrent  ia  use  or  design  itom 
tfie  reference  control  technology,  and 
ib»  dtfierent  control  technetogy  will  be 
used  in  more  than  three  applications  at 
a  single  plant-site,  the  owner  or  operator 
shall  submit  the  informaticMi  specified 
in  paragraphs  (i)(lKi)  through  (i)(l)(iv) 
of  this  section  to  the  Director  of  the  EPA 
Office  of  Air  Qpality  Planning  and 
Standards,  in  writing, 


(t)  Emission  stream  characteristics  of 
each  emission  pomt  to  which  the 
control  technology  is  or  will  be  applied, 
including  the  kind  of  emission  point, 
flow,  ocgmic  HAP  concentration,  and 
aU  other  stream  characteristics 
Becessary  to  design  the  control 
techaokgy  at  detewnae  iM 
pOTffnnance. 

fii)  DescriptiMt  of ^le  contr*) 
techiMiogy,  inctndtng  desi^a 
qwcificati«B6. 

(liH  Documentation  demcmstratiag  to 
Idle  Administrailor's  satieiBCtien  tlw 
control  efficifflicy  ol  Ae  centrel 
technology.  This  may  include 
performance  test  data  c^lected  using  aa 
appropriate  EPA  Mediod  or  any  other 
methMl  validMed  accordteg  to  Me^Md 
301  of  appendhx  A.  If  it  is  infeeaible  te 
obtam  test  data,  documentatien  oaay 
include  a  desim  evaluation  and 
calculations.  Tb»  engineering  basis  of 
the  calculatiMi  procedures  and  all 
inputs  and  assumptions  made  in  the 
calculations  shall  be  documented. 

(iv)  A  description  of  the  parameter  or 
parameters  to  be  monitored  to  ensure 


that  the  control  technology  wiU  be 
operated  in  CMifbrmance  with  its  design 
and  an  explanation  of  the  criteria  used 
for  selection  of  that  parameter  (or 
parameters). 

(2)  The  Administrator  shaH  determine 
wi^in  120  operating  days  whether  an 
af>p^cation  presents  sufficient 
mformation  to  determine  nomkial 
^ficiency.  The  Administrator  resenrea 
ttie  ri^t  to  request  sp>ecific  data  in 
•d^tifffi  to  the  items  listed  in  pangrapil 
(^1)  of  this  section. 

t3)  Tke  Administrator  shall  determine 
wiAin  120  operating  days  of  the 
submittal  of  sufficient  data  whether  a 
control  technology  shall  have  a  nommal 
efficiency  and  the  level  of  that  nominal 
effici«icy.  If,  ui  tfie  Admmistivtor's 
judpnent,  the  control  technology 
achieves  a  level  of  emission  reduction 
greatOT  than  die  reference  control 
technology  for  a  particular  kind  of 
emission  point,  the  Administrator  will 
pnbhsh  a  Federal  Register  notice 
establishing  a  nominal  efficiency  for  the 
control  technology. 
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(4)  The  Administrator  may  grant 
permission  to  take  emission  credits  for 
use  of  the  oontrol  technology.  The 
Administrator  may  also  impose 
requirements  that  may  be  necessary  to 
ensure  ofmration  and  maintenance  to 
achieve  the  specified  nominal 
efficiency. 

(5)  In  those  cases  where  the  owner  or 
operator  is  $eeking  permission  to  take 
credit  for  use  of  a  control  technology 
that  is  different  in  use  or  design  from 
the  reference  control  technology  and  the 
different  cohtrol  technology  will  be 
used  in  no  $iore  than  three  applications 
at  a  single  plant  site,  the  information 
listed  in  paiagraph  (i)(l)(i)  can  be 
submitted  t0  the  permitting  authority  for 
the  affected  source  for  approval  instead 
of  the  Administrator. 

(i)  In  these  instances,  use  and 
conditions  lor  use  of  the  control 
technology  can  be  approved  by  the 
permitting  authority  as  part  of  an 
operating  permit  application  or 
modification.  The  permitting  authority 
shall  follow  the  procedures  specified  in 
paragraphs  (i)(2)  through  (i)(4)  of  this 
section  except  that,  in  these  instances, 
a  Federal  Register  notice  is  not  required 
to  estabUsh  the  nominal  efficiency  for 
the  different  technology. 

(ii)  If,  in  reviewing  the  application, 
the  permitting  authority  believes  the 
control  technology  has  broad 
appUcability  for  use  by  other  soiut:es, 
the  permitting  authority  shall  submit 
the  information  provided  in  the 


application  to  the  Director  of  the  EPA 
Office  of  Air  QuaUty  Planning  and 
Standards.  The  Administrator  shall 
review  the  technology  for  broad 
appUcabiUty  and  may  publish  a  Federal 
Register  notice;  however,  this  review 
shall  not  affect  the  permitting 
authority's  approval  of  the  nmninal 
efficiency  of  the  control  technology  for 
the  specific  appUcation. 

(6)  If,  in  reviewing  an  appUcation  for 
a  control  technology  for  an  emission 
point,  the  Administrator  or  permitting 
authority  determines  that  the  control 
technology  is  not  different  in  use  or 
design  from  the  reference  control 
technology,  the  Administrator  or 
permitting  authority  shall  deny  the 
appUcation. 

(j)  The  following  procedures  shaU  be 
used  for  calculating  the  efficiency 
(percent  reduction)  of  pollution 
prevention  measures  for  storage  vessels, 
continuous  front-end  process  vents, 
batch  front-end  process  vents,  aggregate 
batch  vent  streams,  and  wastewater 
streams: 

(1)  A  pollution  prevention  measiue  is 
any  practice  which  meets  the  criteria  of 
paragraphs  (j)(l)(i)  and  (j)(l)(ii)  of  this 
section. 

(i)  A  pollution  prevention  measure  is 
any  practice  that  results  in  a  lesser 
quantity  of  organic  HAP  emissions  per 
unit  of  product  released  to  the 
atmosphere  prior  to  out-of-process 
recycling,  treatment,  or  control  of 


emissions,  while  the  same  product  is 
produced. 

(ii)  Pollution  prevention  measures 
may  include  substitution  of  feedstocks 
that  reduce  organic  HAP  emissions; 
alterations  to  the  production  process  to 
reduce  the  volume  of  materials  released 
to  the  environment;  equipment 
modifications;  housekeeping  measures: 
and  in-process  recycling  that  returns 
waste  materials  directly  to  production 
as  raw  materials.  Production  cutbacks 
do  not  (Qualify  as  pollution  prevention. 

(2)  The  emission  reduction  efficiency 
of  pollution  prevention  measures 
implemented  after  November  15, 1990. 
can  be  used  in  calculating  the  actual 
emissions  from  an  emission  point  in  the 
debit  and  credit  equations  in  paragraphs 
(g)  and  (h)  of  this  section. 

(i)  For  pollution  prevention  measures, 
the  percent  reduction  is  used  in  the 
equations  in  paragraphs  (g)(2)  through 
(g)(7)  of  this  section  and  paragraphs 
(h)(2)  through  (h)(7)  of  this  section  is  the 
percent  difference  between  the  monthly 
organic  HAP  emissions  for  each 
emission  point  after  the  pollution 
prevention  measiue  for  the  most  recent 
month  versus  monthly  emissions  from 
the  same  emission  point  before  the 
poUution  prevention  measure,  adjusted 
by  the  volume  of  product  produced 
diuing  the  two  monthly  periods. 

(ii)  Equation  52  shall  be  used  to 
calculate  the  percent  reduction  of  a 
pollution  prevention  measiue  for  each 
emission  point. 


(Epp><Pb) 


Percent  reduction  =  Eg  -  ■ 


pp 


E. 


•xlOO        [Eq.52] 


where: 

Percent  redu|ction=Efficiency  of 
pollution  prevention  measure 
(percent  organic  HAP  reduction). 

EB=Monthly .emissions  before  the 

poUutioti  prevention  measure.  Mg/ 
month,  determined  as  specified  in 
paragraphs  {jj(2)(ii)(A),  (j)(2j(ii)(B). 
and  (j)(2)(ii)(C)  of  this  section. 

EypsMonthly  emissions  after  the 

poUution  prevention  measure,  Mg/ 
month,  as  determined  for  the  most 
recent  month,  determined  as 
specified  in  either  paragraphs 
(j)(2)(u)(p)  or  (j)(2)(ii)(E)  of  this 
section. 

Pg^Monthly  production  before  the 
pollution  prevention  measure,  Mg/ 
month,  enuring  the  same  period  over 
which  Ei  is  calculated. 


Ppp=Monthly  production  after  the 

pollution  prevention  measure.  Mg/ 
month,  as  determined  for  the  most 
recent  month. 

(A)  The  monthly  emissions  before  the 
poUution  prevention  measure,  Eb,  shall 
be  determined  in  a  manner  consistent 
with  the  equations  and  procedures  in 
paragraph  (g)(2)  of  this  section  for 
continupus  front-end  process  vents, 
paragraph  (g)(3)  of  this  section  for 
storage  vessels,  paragraph  (g)(6)  of  this 
section  for  batch  front-end  process 
vents,  and  paragraph  (g)(7)  of  this 
section  for  aggregate  batch  vent  streams. 

(B)  For  wastewater,  E  b  shall  be 
calculated  according  to 

§  63.150(j)(2)(u)(B)  of  subpart  G. 

(C)  If  the  pollution  prevention 
measure  was  implemented  prior  to 


September  5, 1996,  records  may  be  used 
to  determine  E  b. 

(D)  The  monthly  emissions  after  the 
pollution  prevention  measure.  E  pp.  may 
be  determined  during  a  performance  test 
or  by  a  design  evaluation  and 
documented  engineering  calculations. 
Once  an  emissions-to-production  ratio 
has  been  established,  the  ratio  can  be 
used  to  estimate  monthly  emissions 
from  monthly  production  records. 

(E)  For  wastewater.  E  pp  shall  be 
calculated  according  to 

§  63.150(j)(2Ku)(E)  of  subpart  G. 

(iii)  All  equations,  calculations,  test 
procedures,  test  results,  and  other 
information  used  to  determine  the 
percent  reduction  achieved  by  a 
poUution  prevention  measure  for  each 
emission  point  shall  be  fully 
documented. 
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(iv)  The  same  pollution  prevention 
measiue  may  reduce  emissions  from 
multiple  emission  points.  In  such  cases, 
the  percent  reduction  in  emissions  for 
each  emission  point  must  be  calculated. 

(v)  For  the  pvuposes  of  the  equations 
in  paragraphs  (h)(2)  through  (h)(7)  of 
this  section,  used  to  calculate  credits  for 
emission  points  controlled  more 
stringently  than  the  reference  control 
technolo^,  the  nominal  efficiency  of  a 
pollution  prevention  measure  is 
equivalent  to  the  percent  reduction  of 
the  pollution  prevention  measure.  When 
a  pollution  prevention  measure  is  used, 
the  owner  or  operator  of  an  affected 
source  is  not  required  to  apply  to  the 
Administrator  for  a  nominal  efficiency 
and  is  not  subject  to  paragraph  (i)  of  this 
section. 

(k)  The  owner  or  operator  must 
demonstrate  that  the  emissions  from  the 
emission  points  proposed  to  be 
included  in  the  emissions  average  will 
not  result  in  greater  hazard,  or  at  the 
option  of  the  Administrator,  greater  risk 
to  human  health  or  the  environment 
than  if  the  emission  points  were 
controlled  according  to  the  provisions 
in  §§  63.484,  63.485,  63.486,  63.493,  and 
63.501. 

(1)  This  demonstration  of  hazard  or 
risk  equivalency  shall  be  made  to  the 
satisfaction  of  the  Administrator. 

(i)  The  Administrator  may  require 
owners  and  operators  to  use  specific 
methodologies  and  procedures  for 
making  a  hazard  or  risk  determination. 

(ii)  The  demonstration  and  approval 
of  hazard  or  risk  equivalency  shall  be 
made  according  to  any  guidance  that  the 
Administrator  makes  available  for  use. 

(2)  Owners  and  operators  shall 
provide  documentation  demonstrating 
the  hazard  or  risk  equivalency  of  their 
proposed  emissions  average  in  their 
operating  permit  application  or  in  their 
Emissions  Averaging  Plan  if  an 
operating  permit  application  has  not  yet 
been  submitted. 

(3)  An  Emissions  Averaging  Plan  that 
does  not  demonstrate  hazard  or  risk 
equivalency  to  the  satisfaction  of  the 
Administrator  shall  not  be  approved. 
The  Administrator  may  require  such 
adjustments  to  the  Emissions  Averaging 
Plan  as  are  necessary  in  order  to  ensiu« 
that  the  emissions  average  will  not 
result  in  greater  hazard  or  risk  to  human 
health  or  the  environment  than  would 
result  if  the  emission  points  were 
controlled  according  to  §§63.484, 
63.485.  63.486.  63.493,  and  63.501. 

(4)  A  hazard  or  risk  equivalency 
demonstration  must: 

(i)  Be  a  quantitative,  bona  fide 
chemical  hazard  or  risk  assessment: 


(ii)  Account  for  differences  in 
chemical  hazard  or  risk  to  human  health 
or  the  environment;  and 

(iii)  Meet  any  requirements  set  by  the 
Administrator  for  such  demonstrations. 

(1)  For  periods  of  monitoring 
exousions,  an  owner  or  operator  may 
request  that  the  provisions  of 
paragraphs  (1)(1)  through  (1)(4)  of  this 
section  be  followed  instead  of  the 
procedures  in  paragraphs  (0(2)(i)  and 
(f)(2)(ii)  of  this  section. 

(1)  The  owner  or  operator  shall  notify 
the  Administrator  of  monitoring 
excursions  in  the  Periodic  Reports  as 
required  in  §  63.506(e)(6). 

(2)  The  owner  or  operator  shall 
demonstrate  that  other  types  of 
monitoring  data  or  engineering 
calculations  are  appropriate  to  establish 
that  the  control  device  for  the  emission 
point  was  operating  in  such  a  fashion  to 
warrant  assigning  full  or  partial  credits 
and  debits.  This  demonstration  shall  be 
made  to  the  Administrator's  satisfaction, 
and  the  Administrator  may  establish 
procedures  for  demonstrating 
compliance  that  are  acceptable. 

(3)  The  owner  or  operator  shall 
provide  documentation  of  the  excursion 
and  the  other  types  of  monitoring  data 
or  engineering  calculations  to  be  used  to 
demonstrate  that  the  control  device  for 
the  emission  point  was  operating  in 
such  a  fashion  to  warrant  assigning  full 
or  partial  credits  and  debits. 

(4)  The  Administrator  may  assign  full 
or  partial  credit  and  debits  upon  review 
of  the  information  provided. 

(m)  For  each  emission  point  included 
in  an  emissions  average,  the  owner  or 
operator  shall  perform  testing, 
monitoring,  recordkeeping,  and 
reporting  equivalent  to  that  required  for 
Group  1  emission  points  complying 
with  §§63.484,  63.485,  63.486,  63.493, 
and  63.501,  as  applicable.  If  back-end 
process  operations  are  included  in  an 
emissions  average,  the  owner  or 
operator  shall  perform  testing, 
monitoring,  recordkeeping,  and 
reporting  equivalent  to  that  required  for 
back-end  process  operations  complying 
with  §  63.493.  The  specific  requirements 
for  continuous  front-end  process  vents, 
batch  front-end  process  vents,  aggregate 
batch  vent  streams,  storage  vessels, 
back-end  process  operations,  and 
wastewater  are  identified  in  paragraphs 
(m)(l)  through  (m)(6)  of  this  section. 

(1)  For  eacn  continuous  front-end 
process  vent  eqmpped  with  a  flare, 
incinerator,  boiler,  or  process  heater,  as 
appropriate  to  the  control  technique: 

U)  Determine  whether  the  contmuous 
front-end  process  vent  is  Group  1  or 
Group  2  according  to  the  procedures 
specified  in  §  63.115  of  subpart  G  and  as 
required  by  §63.485; 


(ii)  Conduct  initial  performance  tests 
to  determine  percent  reduction  as 
specified  in  §63.116  of  subpart  G  and  as 
required  by  §  63.485;  and 

(iii)  Monitor  the  operating  parameters, 
keep  records,  and  submit  reports  as 
specified  in  §63.114,  §63. 117(a),  and 
§  63.118(a),  (f),  and  (g)  of  subpart  G,  as 
required,  for  the  specific  control  device 
as  required  by  §  63.485. 

(2)  For  each  continuous  front-end 
process  vent  equipped  with  a  carbon 
adsorber,  absorber,  or  condenser  but  not 
equipped  with  a  control  device,  as 
appropriate  to  the  control  technique: 

(i)  Determine  the  flow  rate,  organic 
HAP  concentration,  and  TRE  index 
value  according  to  the  procedures 
specified  in  §  63.115  of  subpart  G;  and 

(ii)  Monitor  the  operating  parameters, 
keep  records,  and  submit  reports 
according  to  the  procedures  specified  in 
§63.114,  §63.117(a).  and  §63.118  (b). 
(f),  and  (g)  of  subpart  G,  as  required,  for 
the  specific  recovery  device,  and  as 
required  by  §  63.485. 

(3)  For  each  storage  vessel  controlled 
with  an  internal  floating  roof,  external 
roof,  or  a  closed  vent  system  with  a 
control  device,  as  appropriate  to  the 
control  technique: 

(i)  Perform  the  monitoring  or 
inspection  procedures  according  to  the 
procedures  specified  in  §  63.120  of 
subpart  G,  and  as  required  by  §  63.484; 

(ii)  Perform  the  reporting  and 
recordkeeping  procedures  according  to 
the  procediu^s  specified  in  §§63.122 
and  63.123  of  subpart  G.  and  as  required 
by  §63.484;  and 

(iii)  For  closed  vent  systems  with 
control  devices,  conduct  an  initial 
design  evaluation  and  submit  an 
operating  plan  according  to  the 
procedures  specified  in  §  63.120(d)  and 
§  63.122(a)(2)  and  (b)  of  subpart  G.  and 
as  required  by  §  63.484. 

(4)  For  back-end  process  operations 
included  in  an  emissions  average: 

(i)  If  stripping  technology,  and  no 
control  or  recovery  device,  is  used  to 
reduce  back-end  process  operation 
emissions,  the  owner  or  operator  shall 
implement  the  following  portions  of  this 
subpart: 

(A)  Paragraphs  (b)(1),  (b)(2),  and  (b)(3) 
of  §  63.495,  paragraph  (b)  of  §  63.498, 
and  the  applicable  provisions  of 
§63.499.  or 

(B)  Paragraphs  (c)  (1),  (2),  and  (3)  of 
§63.495,  paragraph  (c)  of  §63.498.  and 
the  applicable  provisions  of  §  63.499; 

(ii)  If  a  control  or  recovery  device  is 
used  to  reduce  back-end  process 
operation  emissions,  the  owner  or 
operator  shall  comply  with  §§  63.496, 
63.497,  63.498(d),  and  the  applicable 
provisions  of  63.499,  and  shall 
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implement  t)ie  provisions  of  these 
sections.       i 

(5)  For  wastewater  emission  points,  as 
appropriate  to  the  control  techniques: 

Ci)  For  wa^ewater  treatment 
processes,  conduct  tests  according  to  the 
procedures  S{)ecified  in  §63.138(i)  and 
(j)  of  subpart  G,  and  as  required  by 
§63.501; 

(ii)  Condutl  inspections  and 
monitoring  according  to  the  procedures 
specified  in  §63.143  of  subpart  G,  and 
as  required  by  §  63.501; 

(iii)  Impletient  a  recordkeeping 
program  according  to  the  procedures 
specified  in  $63,147  of  subpart  G,  and 
as  required  by  §63.501;  and 

(iv)  Impleqient  a  reporting  program 
according  to  the  procedures  specified  in 
§63.146  of  subpart  G,  and  as  required 
by  §63.501.  ^ 

(6)  For  eacn  batch  front-end  process 
vent  and  aggiegate  batch  vent  stream 
equipped  with  a  control  device,  as 
appropriate  to  the  control  technique: 

(i)  Determihe  whether  the  batch  front- 
end  process  Vent  or  aggregate  batch  vent 
stream  is  Group  1  or  Group  2  according 
to  the  procedures  specified  in  §  63.488; 

(ii)  Conduqt  performance  tests 
according  to  the  procedures  specified  in 
§  63.490;         i 

(iii)  Conduct  monitoring  according  to 
the  procedures  specified  in  §  63.489; 
and 

(iv)  Perfon$  the  recordkeeping  and 
reporting  procedures  according  to  the 
procedures  specified  in  §§63.491  and 
63.492. 

(7)  If  an  emission  point  in  an 
emissions  average  is  controlled  using  a 
pollution  prevention  measiu^  or  a 
device  or  technique  for  which  no 
monitoring  parameters  or  insp>ection 
procedures  aije  required  by  §§  63.484, 
63.485,  63.48^,  63.493.  or  §63.501,  the 
owner  or  opefator  shall  submit  the 
information  specified  in  §  63.506(f)  for 
alternate  monlitoring  parameters  or 
inspection  pr6cedures  in  the  Emissions 
Averaging  Plan  or  operating  permit 
application. 

(n)  Recordsiof  all  information 
required  to  calculate  emission  debits 
and  credits  shall  be  retained  for  5  years. 

(o)  Precompliance  Reports,  Emission 
Averaging  Pla^s.  Notifications  of 
Compliance  SJlatus,  Periodic  Reports, 
and  other  reports  shall  be  submitted  as 
required  by  §  fe3.506. 

§63.504    Additional  test  mettiods  and 
procedures. 

(a)  Performance  testing  shall  be 
conducted  in  accordance  with  §  63.7 
(a)(3),  (d).  (e).j(g),  and  (h)  of  subpart  A, 
with  the  exceptions  specified  in 
paragraphs  (a|(l)  through  (a)(4)  of  this 
section  and  thte  additions  specified  in 


paragraph  (b)  of  this  section.  Sections 
63.484  through  63.501  also  contain 
specific  testing  requirements. 

(1)  Performance  tests  shall  be 
conducted  according  to  the  provisions 
of  §  63.7(e)  of  subpart  A,  except  that 
performance  tests  shall  be  conducted  at 
maximum  representative  operating 
conditions  for  the  process. 

(2)  References  in  §  63.7(g)  of  subpart 
A  to  the  Notification  of  Compliance 
Status  requirements  in  §  63.9(h)  shall 
refer  to  the  requirements  in 

§  63.506(e)(5). 

(3)  Because  the  site-specific  test  plans 
in  §  63.7(c)(3)  of  subpart  A  are  not 
required,  §  63.7(h)(4)(ii)  is  not 
applicable. 

(4)  The  owner  or  operator  shall  notify 
the  Administrator  of  the  intention  to 
conduct  a  performance  test  at  least  30 
calendar  days  before  the  performance 
test  is  scheduled,  to  allow  the 
Administrator  the  opportunity  to  have 
an  observer  present  dining  the  test. 

(b)  Data  shall  be  reduced  in 
accordance  with  the  EPA  approved 
methods  specified  in  the  applicable 
subpart  or,  if  other  test  methods  are 
used,  the  data  and  methods  shall  be 
validated  according  to  the  protocol  in 
Method  301  of  appendix  A  of  this  part. 

§  63.505    Parameter  monitoring  levels  and 
excursions. 

(a)  Establishment  of  parameter 
monitoring  levels.  The  owner  or 
operator  of  a  control  or  recovery  device 
that  has  one  or  more  parameter 
monitoring  level  requirements  specified 
imder  this  subpart  shall  establish  a 
maximiun  or  minimum  level  for  each 
measured  parameter  using  the 
procedures  specified  in  paragraph  (b), 
(c),  or  (d)  of  this  section.  The  procedures 
specified  in  paragraph  (b)  have  been 
approved  by  the  Administrator.  The 
procedures  in  paragraphs  (c)  and  (d)  of 
this  section  have  not  been  approved  by 
the  Administrator,  and  determination  of 
the  parameter  monitoring  level  using 
the  procedures  in  paragraphs  (c)  or  (d) 
of  this  section  and  is  subject  to  review 
and  approval  by  the  Administrator.  The 
determination  and  supporting 
docimientation  shall  be  included  in  the 
Precomphance  Report. 

(1)  The  owner  or  operator  shall 
operate  control  and  recovery  devices 
such  that  monitored  parameters  remain 
above  the  minimiun  established  level  or 
below  the  maximum  established  level. 

(2)  As  specified  in  §  63.506(e)(5)  and    ' 
§  63.506(e)(8),  all  established  levels, 
along  with  their  supporting 
documentation  and  the  definition  of  an 
operating  day.  shall  be  approved  as  part 
of  and  incorporated  into  the  Notification 


of  Compliance  Status  or  operating 
permit,  respectively. 

(3)  Nothing  in  this  section  shall  be 
construed  to  allow  a  monitoring 
parameter  excursion  caused  by  an 
activity  that  violates  other  applicable 
provisions  of  subparts  A,  F,  or  G  of  this 
part. 

(b)  Establishment  of  parameter 
monitoring  levels  based  on  performance 
tests.  The  procedures  specified  in 
paragraphs  (b)(1)  through  (b)(3)  of  this 
section  shall  be  used,  as  applicable,  in 
establishing  parameter  monitoring 
levels.  Level(s)  established  under  this 
paragraph  shall  be  based  on  the 
parameter  values  measured  during  the 
performance  test. 

(1)  Storage  tanks  and  wastewater.  The 
maximum  and/or  minimum  monitoring 
levels  shall  be  based  on  the  parameter 
values  measured  during  the 
performance  test,  supplemented,  if 
desired,  by  engineering  assessments 
and/or  manufacturer's 
recommendations. 

[2]  Continuous  front-end  process 
vents  and  back-end  process  operations 
complying  using  control  or  recovery 
devices.  During  initial  compliance 
testing,  the  appropriate  parameter  shall 
be  continuously  monitored  during  the 
required  1-hour  nms.  The  monitoring 
level(s)  shall  then  be  established  as  the 
average  of  the  maximum  (or  minimum) 
point  values  from  the  three  test  runs. 
The  average  of  the  maximum  values 
shall  be  used  when  establishing  a 
maximum  level,  and  the  average  of  the 
minimum  values  shall  be  used  when 
establishing  a  minimum  level. 

(3)  Batch  front-end  process  vents.  The 
monitoring  level(s)  shall  be  established 
using  the  procedures  specified  in 
paragraphs  (b)(3)(i)  through  (b)(3)(iii)  of 
this  section,  as  appropriate.  The 
procedures  specified  in  this  paragraph 
may  only  be  used  if  the  batch  emission 
episodes,  or  portions  thereof,  selected  to 
be  controlled  were  tested,  and 
monitoring  data  were  collected,  during 
the  entire  period  in  which  emissions 
were  vented  to  the  control  device,  as 
specified  in  §63.490(c)(l)(i).  If  the 
owner  or  operator  chose  to  test  only  a 
portion  of  the  batch  emission  episode, 
or  portion  thereof,  selected  to  be 
controlled,  as  specified  in 
§  63.490(c)(l)(i)(A).  the  procedures  in 
paragraph  (c)  of  this  section  must  be 
used. 

(i)  If  more  than  one  batch  emission 
episode  or  more  than  one  portion  of  a 
batch  emission  episode  has  been 
selected  to  be  controlled,  a  single  level 
for  the  batch  cycle  shall  be  calculated  as 
follows: 

(A)  During  initial  compliance  testing, 
the  appropriate  parameter  shall  be 
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monitored  continuously  at  all  times 
when  batch  emission  episodes,  or 
portions  thereof,  selected  to  be 
controlled  are' vented  to  the  control 
device. 

(B)  The  average  monitored  parameter 
value  shall  be  calculated  for  each  batch 
emission  episode,  or  portion  thereof,  in 
the  batch  cycle  selected  to  be  controlled. 
The  average  shall  be  based  on  all  values 
measured  during  the  required 
performance  test. 

(C)  If  the  level  to  be  established  is  a 
maximum  operating  parameter,  the  level 
shall  be  defined  as  the  minimum  of  the 
average  parameter  values  of  the  batch 
emission  episodes,  or  portions  thereof, 
in  the  batch  cycle  selected  to  be 
controlled. 

(D)  If  the  level  to  be  established  is  a 
minimum  operating  p>arameter,  the  level 
shall  be  defined  as  the  maximum  of  the 
average  parameter  values  of  the  batch 
emission  episodes,  or  portions  thereof, 
in  the  batch  cycle  selected  to  be 
controlled. 

(E)  Alternatively,  an  average 
monitored  parameter  value  shall  be 
calculated  for  the  entire  batch  cycle 
based  on  all  values  measiued  during 
each  batch  emission  episode,  or  portion 
thereof,  selected  to  be  controlled. 

(ii)  Instead  of  establishing  a  single 
level  for  the  batch  cycle,  as  described  in 
paragraph  (b)(3)(i)  of  this  section,  an 
owner  or  operator  may  establish 
separate  levels  for  each  batch  emission 
episode,  or  portion  thereof,  selected  to 
be  controlled.  Each  level  shall  be 
determined  as  specified  in  paragraphs 
(b)(3){i)(A)  and  (bK3)(i)(B)  of  this 
section. 

(iii)  The  batch  cycle  shall  be  defined 
in  the  Notification  of  Compliance 
Status,  as  specified  in  §  63.5d6(e)(5). 
The  definition  shall  include  an 
identification  of  each  batch  emission 
episode  and  the  information  required  to 
determine  parameter  monitoring 
compliance  for  partial  batch  cycles  (i.e.. 
when  part  of  a  batch  cycle  is 
accomplished  during  two  diffiarent 
operating  days). 

(4)  Aggregate  batch  vent  streams.  For 
aggregate  batch  vent  streams,  the 
monitoring  level  shall  be  established  in 
accordance  with  paragraph  (b)(2)  of  this 
section. 

(c)  Establishment  of  parameter 
monitoring  levels  based  on  performance 
tests,  engineering  assessments,  and/or 
manufacturer's  recommendations.  As 
required  in  paragraph  (a)  of  this  section, 
the  information  specified  in  paragraphs 
(c)(2)  and  (c)(3)  of  this  section  shall  be 
provided  in  the  Precompliance  Report. 

(1)  Parameter  monitoring  levels 
established  imder  this  paragraph  shall 
be  based  on  the  parameter  values 


measured  during  the  performance  test 
supplemented  by  engineering 
assessments  and  manufacturer's 
recommendations.  Performance  testing 
is  not  required  to  be  conducted  over  the 
entire  range  of  expected  parameter 
values. 

(2)  The  specific  level  of  the  monitored 
parameter(s)  for  each  emission  point. 

(3)  The  rationale  for  the  specific  level 
for  each  parameter  for  each  emission 
point,  including  any  data  and-* 
calculations  used  to  develop  the  level 
and  a  description  of  why  the  level 
indicates  proper  operation  of  the  control 
or  recovery  device. 

(d)  Establishment  of  parameter 
monitoring  based  on  engineering 
assessments  and/or  manufacturer's 
recommendations.  If  a  performance  test 
is  not  required  by  this  subpart  for  a 
control  or  recovery  device,  the 
maximum  or  minimum  level  may  be 
based  solely  on  engineering  assessments 
and/or  manufacturer's 
recommendations.  As  required  in 
paragraph  (a)  of  this  section,  the 
determined  level  and  all  supporting 
documentation  shall  be  provided  in  the 
Precompliance  Report. 

(e)  Demonstration  of  compliance  with 
back-end  process  provisions  using 
stripper  parameter  monitoring.  If  the 
owner  or  operator  is  demonstrating 
compliance  with  §  63.495  using  stripper 
parameter  monitoring,  stripper 
parameter  levels  shall  be  established  for 
each  grade  in  accordance  with 
paragraphs  (e)(1)  and  (e)(2)  of  this 
section.  A  single  set  of  stripper 
parameter  levels  can  be  representative 
of  multiple  grades. 

(1)  For  eaai  grade,  the  owmer  or 
operator  shall  calculate  the  residual 
organic  HAP  content  using  the 
procedures  in  paragraphs  (e)(l)(i)  and 
(e)(l)(ii)  of  this  section. 

(i)  The  location  of  the  sampling  shall 
be  in  accordance  with  §  63.495(d). 

(ii)  The  residual  organic  HAP  content 
in  each  sample  is,to  be  determined 
using  specified  methods. 

(2)  For  each  grade,  the  owner  or 
operator  shall  establish  stripper 
operating  parameter  levels  that 
represent  stripper  operation  during  the 
residual  organic  HAP  content 
determination  in  paragraph  (e)(1)  of  this 
section.  The  stripper  operating 
parameters  shall  include,  at  a  minimum, 
temperature,  pressiue,  steaming  rates 
(for  steam  strippers),  and  some 
parameter  that  is  indicative  of  residence 
time. 

(3)  After  the  initial  determinations,  an 
owner  or  operator  can  add  a  grade,  with 
corresponding  stripper  parameter  levels, 
using  the  procedures  in  paragraphs 
(e)(1)  and  (e)(2)  of  this  section.  The 


results  of  this  determination  shall  be 
submitted  in  the  next  periodic  report. 
'  (4)  An  owner  or  operator  complying 
with  the  residual  organic  HAP 
limitations  in  paragraph  (a)  of  §63.494 
using  stripping,  and  demonstrating 
compliance  by  stripper  parameter 
monitoring,  shall  redetermine  the 
residual  organic  HAP  content  for  all 
affected  grades  whenever  process 
changes  are  made.  For  the  purposes  of 
this  section,  a  process  change  is  any 
action  that  would  reasonably  be 
expected  to  impair  the  performance  of 
the  stripping  operation.  For  the 
purposes  of  this  section,  examples  of 
process  changes  may  include  changes  in 
production  capacity  or  production  rate, 
or  removal  or  addition  of  equipment. 
For  purposes  of  this  paragraph,  process 
changes  do  not  include:  Process  upsets; 
unintentional,  temporary  process 
changes;  or  changes  that  reduce  the 
residual  organic  HAP  content  of  the 
elastomer. 

(f)  Compliance  determinations.  The 
provisions  of  this  paragraph  apply  only 
to  emission  points  and  control  or 
recovery  devices  for  which  continuous 
monitoring  is  required  imder  this 
subpart. 

(1)  The  parameter  monitoring  data  for 
storage  vessels,  front-end  process  vents, 
back-end  process  operations  complying 
through  the  use  of  control  or  recovery 
devices,  process  wastewater  streams, 
and  emission  points  included  in 
emissions  averages  that  are  required  to 
perform  continuous  monitoring  shall  be 
used  to  determine  compliance  for  the 
monitored  control  or  recovery  devices. 

(2)  Except  as  provided  in  paragraph 
(f)(3)  and  (i)  of  diis  section,  for  each 
excursion,  as  defined  in  paragraphs  (g) 
and  (h)  of  this  section,  the  owner  or 
operator  shall  be  deemed  out  of 
compliance  with  the  provisions  of  this 
subpart. 

(3)  If  the  daily  average  value  of  a 
monitored  parameter  is  above  the 
maximum  level  or  below  the  minimum 
level  established,  or  if  monitoring  data 
caimot  be  collected  during  monitoring 
device  calibration  check  or  monitoring 
device  malfunction,  but  the  affected 
source  is  operated  during  the  periods  of 
startup,  shutdown,  or  malfunction  in 
accordance  with  the  affected  sovuce's 
Startup,  Shutdown,  and  Malfunction 
Plan,  then  the  event  shall  not  be 
considered  a  monitoring  parameter 
excursion. 

(g)  Parameter  monitoring  excursion 
definitions.  (1)  For  storage  vessels, 
continuous  front-end  process  vents, 
aggregate  batch  vent  streams,  back-end 
process  operations  complying  through 
the  use  of  control  or  recovery  devices, 
and  wastewater  streams,  an  excursion 
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means  any  pf  the  three  cases  listed  in 
paragraphs  (g)(l)(i)  through  (g)(l)(iii)  of 
this  section.  For  a  control  or  recovery 
device  where  multiple  parameters  are 
monitored,  if  one  or  more  of  the 
parameters  meets  the  excursion  criteria 
in  paragraphs  (g)(l)(i)  through  (g)(l)(iii) 
of  this  section,  this  is  considered  a 
single  excufsion  for  the  control  or 
recoveiy  device. 

(i)  when  the  daily  average  value  of 
one  or  mora  monitored  parameters  is 
above  the  maximimi  level  or  below  the 
minimum  level  estabUshed  for  the  given 
parameters. 

(ii)  When  the  period  of  control  or 
recovery  device  operation  is  4  hours  or 
greater  in  an  operating  day  and 
monitoring  data  are  insufficient,  as 
defined  in  paragraph  (g)(l)(iv)  of  this 
section,  to  c»nstitute  a  valid  hour  of 
data  for  at  least  75  percent  of  the 
operating  hours. 

(iii)  When  the  period  of  control  or 
recovery  device  operation  is  less  than  4 
hours  in  an  operating  day  and  more 
than  two  of  the  hours  during  the  period 
of  operation!  do  not  constitute  arvahd 
hour  of  data  due  to  insufficient 
monitoring  data,  as  defined  in 
paragraph  (g)(l)(iv)  of  this  section. 

(ivj  Monitoring  data  are  insufficient  to 
constitute  a  vaUd  hoiir  of  data,  as  used 
in  paragraphs  {g)(l)(ii)  and  (g)(l)(iii)  of 
this  section,  if  measured  values  are 
\uiavailable  for  any  of  the  15-minute 
periods  within  the  hour.  For  data 
compressioh  systems  approved  under 
§  63.506(g)(3),  monitoring  data  are 
insufficient  to  calculate  a  valid  hour  of 
data  if  there  are  less  than  four  data 
measuremehts  made  during  the  hour. 

(2)  For  batch  front-end  process  vents, 
an  excursion  means  one  of  the  two  cases 
hsted  in  paragraphs  (g)(2)(i)  and 
(g](2)(ii)  of  this  section.  For  a  control 
device  whei?  multiple  parameters  are 
monitored,  if  one  or  more  of  the 
parameters  meets  the  excvusion  criteria 
in  either  paiegraph  (g)(2)(i)  or  (g)(2)(ii) 
of  this  section,  this  is  considered  a 
single  excursion  for  the  control  device. 

(i)  When  the  batch  cycle  daily  average 
value  of  one|or  more  monitored 
parameters  ils  above  the  maximum  or 
below  the  minimum  established  level 
for  the  given  parameters. 
•  (ii)  when  monitoring  data  are 
insufficient.  Monitoring  data  shall  be 
considered  insufficient  when  measured 
values  are  not  available  for  at  least  75 
percent  of  the  15-minute  periods  when 
batch  emissijon  episodes,  or  portions 
thereof,  selected  to  be  controlled  are 
being  vented  to  the  control  device 
during  the  operating  day. 

(h)  Jsjfcursjfon  depnitions  for  back-end . 
operations  cpmplying  through  stripping. 
(1)  For  back-end  process  operations 


complying  through  the  use  of  stripping 
technology,  and  demonstrating 
compliance  by  sampling,  an  excursion 
means  one  of  the  two  cases  listed  in 
paragraphs  (h)(l)(i)  and  (h)(l)(ii)  of  this 
section. 

(i)  when  the  monthly  weighted 
average  residual  organic  HAP  content  is 
above  the  applicable  residual  organic 
HAP  limitation  in  §  63.494;  or 

(ii)  When  less  than  75  percent  of  the 
samples  required  in  1  month  are  taken 
and  analyzed  in  accordance  with  the 
provisions  of  §  63.495(b). 

(2)  For  back-end  process  operations 
complying  through  the  use  of  stripping 
technology,  and  demonstrating 
compUance  by  stripper  parameter 
monitoring,  an  excursion  means  one  of 
the  three  cases  listed  in  paragraphs 
(h)(2Xi),  (h)(2)(ii).  and  (h)(2)(iii)  of  this 
section. 

(i)  When  the  monthly  weighted 
average  residual  organic  HAP  content  is 
above  the  applicable  residual  organic 
HAP  limitation  in  §  63.494; 

(ii)  When  an  owner  or  operator  fails 
to  sample  and  analyze  the  organic  HAP 
content  of  a  sample  for  a  grade  with  an 
hourly  average  stripper  operating 
parameter  value  not  in  accordance  with 
the  established  monitoring  parameter 
levels  for  that  parameter;  or 

(iii)  When  an  owner  or  operator  doeis 
not  collect  sufficient  monitoring  data  for 
at  least  75  percent  of  the  grades  or 
batches  processed  during  a  month. 
Stripp)er  monitoring  data  are  considered 
insufficient  if  monitoring  parameters  are 
obtained  for  less  than  75  percent  of  the 
15-minute  periods  during  the  processing 
of  a  grade,  and  a  sample  of  that  grade 
or  batch  is  not  taken  and  analyzed  to 
determine  the  residual  organic  HAP 
content. 

(i)  Excused  excursions.  A  number  of 
excused  excursions  shall  be  allowed  for 
each  control  or  recovery  device  for  each 
semiannual  period.  The  number  of 
excused  excursions  for  each  semiannual 
period  is  specified  in  paragraphs  (i)(l) 
through  (i)(6)  of  this  section.  This 
paragraph  apphes  to  affected  sources 
required  to  submit  Periodic  Reports 
semiannually  or  quarterly.  The  first 
semiannual  period  is  the  6-month 
period  starting  the  date  the  Notification 
of  CompUance  Status  is  due. 

(1)  For  the  first  semiannual  period — 
six  excused  excursions. 

(2)  For  the  second  semiannual 
period — five  excused  exclusions. 

(3)  For  the  third  semiannual  period — 
foiu  excused  excursions. 

(4)  For  the  fourth  semiannual 
period — three  excused  excursions. 

(5)  For  the  fifth  semiannual  period — 
two  excused  exclusions. 


(6)  For  the  sixth  and  all  subsequent 
semiannual  periods — one  excused 
excursion. 

f  63.506    Qeneral  recordkeeping  and 
reporting  provisions. 

(a)  Data  retention.  Each  owner  or 
operator  of  an  affiacted  source  shall  keep 
copies  of  all  appUcable  records  and 
reports  required  by  this  subpart  for  at 
least  5  years,  unless  otherwise  specified 
in  this  subpart. 

(b)  Subpart  A  requirements.  The 
owner  or  operator  of  an  affected  source 
shall  comply  with  the  applicable 
recordkeeping  and  reporting 
requirements  in  40  CFR  part  63,  subpart 
A  as  specified  in  Table  1  of  this  subpart. 
These  requirements  include,  but  are  not 
limited  to,  the  requirements  specified  in 
paragraphs  (b)(1)  and  (b)(2)  of  this 
section. 

(1)  Startup,  shutdown,  and 
malfunction  plan.  The  owner  or 
operator  of  an  affected  source  shall 
develop  and  implement  a  written 
startup,  shutdown,  and  malfunction 
plan  as  specified  in  §  63.6(e)(3)  of 
subpart  A.  This  plan  shall  describe,  in 
detail,  procedures  for  operating  and 
maintaining  the  affected  source  during 
periods  of  startup,  shutdown,  and 
malfunction  and  a  program  for 
corrective  action  for  malfunctioning 
process  and  air  pollution  control 
equipment  used  to  comply  with  this 
subpart.  The  affected  source  shall  keep 
this  plan  onsite  and  shall  incorporate  it 
by  reference  into  their  operating  permit. 
Records  associated  with  the  plan  shall 
be  kept  as  specified  in  paragraphs 
(b)(l)(i)(A)  Uirough  (b)(l)(i)(D)  of  this 
section.  Reports  related  to  the  plan  shall 
be  submitted  as  specified  in  paragraph 
(b)(l)(ii)  of  this  section. 

(i)  Records  of  startup,  shutdown,  and 
malfunction.  The  owner  or  operator 
shall  keep  the  records  specified  in 
paragraphs  (b)(l)(i)(A)  through 
(b)(l)(i)(D)  of  this  section. 

(A)  Records  of  the  occurrence  and 
duration  of  each  malfunction  of  air 
pollution  control  equipment  or 
continuous  monitoring  systems  used  to 
comply  with  this  subpart. 

(B)  For  each  startup,  shutdown,  or 
malfunction,  a  statement  that  the 
procedures  specified  in  the  afiiected 
source's  startup,  shutdown,  and 
malfunction  plan  were  followed; 
alternatively,  documentation  of  any 
actions  taken  that  are  not  consistent 
with  the  plan. 

(C)  For  continuous  monitoring 
systems  used  to  comply  with  this 
subpart,  records  documenting  the 
completion  of  calibration  checks  and 
maintenance  of  continuous  monitoring 
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systems  that  are  specified  in  the 
manufecturer's  instructions. 

(D)  Records  specified  in  paragraphs 
(b)(l)(i)(B)  and  (b)(l)(i)(C)  of  this  section 
are  not  required  if  they  pertain  solely  to 
Group  2  emission  points  that  are  not 
included  in  an  emissions  average. 

(ii)  Reports  of  startup,  shutdown,  and 
malfunction.  For  the  purposes  of  this 
subpart,  the  semiannual  startup, 
shutdown,  and  malfunction  reports 
shall  be  submitted  on  the  same  schedule 
as  the  Periodic  Reports  required  irnder 
paragraph  (e)(6)  of  this  section  instead 
of  the  schedule  specified  in 
§  63.10(d)(5)(i)  of  subpart  A.  The  reports 
shall  include  the  information  specified 
in  paragraphs  (b)(l)(i)(A)  through 
(b)(l)(i)(C)  of  this  section  and  shall 
contain  the  name,  title,  and  ngnatiire  of 
the  owner  or  operator  or  other 
responsible  official  who  is  certifying  its 
accuracy. 

(2)  Application  for  approval  of 
construction  or  reconstruction.  For  new 
affected  sources,  each  owner  or  operator 
shall  comply  with  the  provisions  in 
§  63.5  of  subpart  A  regarding 
construction  and  reconstruction, 
excluding  the  provisions  specified  in 
§63.5(d)(l)(ii)(H),  (d)(l)(iu).  (d)(2),  and 
(d)(3)(ii)  of  subpart  A. 

(c)  Subpart  H  requirements.  Owners 
or  operators  of  affected  sources  shall 
comply  with  the  reporting  and 
recordkeeping  requirements  in  subpart 
H,  except  as  specified  in  §  63.502(g) 
through  §  63.502(i). 

(d)  Recordkeeping  and 
documentation.  Owners  or  operators 
required  to  keep  continuous  records 
shall  keep  records  as  specified  in 
paragraphs  (d)(1)  through  (d)(8)  of  this 
section,  unless  an  alternative 
recordkeeping  system  has  been 
requested  and  approved  as  specified  in 
paragraph  (f),  (g).  or  (h)  of  this  section. 
Documentation  requirements  are 
specified  in  paragraphs  (d)(9)  and 
(d)(10)  of  this  section. 

(1)  The  monitoring  system  shall 
measure  data  values  at  least  once  every 
IS  minutes. 

(2)  The  owner  or  operator  shall  reco^ 
either 

(i)  Each  measiu«d  data  value;  or 
(ii)  Block  average  values  for  1  hour  or 
shorter  periods  calculated  fit>m  all 
measured  data  values  during  each 
period.  If  values  are  measured  more 
frequently  than  once  per  minute,  a 
single  value  for  each  minute  may  be 
used  to  calculate  the  hourly  (or  shorter 
period)  block  average  instead  of  all 
measured  values;  or 

(iii)  For  batch  front-end  process  vents, 
each  batch  cycle  average  or  batch 
emission  episode  average,  as 
appropriate,  in  addition  to  each 


measured  data  value  recorded  as 
required  in  paragraph  (d)(2)(i)  of  this 
section. 

(3)  Daily  average  (or  batch  cycle  daily 
average)  values  of  each  continuously 
monitored  parameter  shall  be  calculated 
for  each  operating  day  as  specified  in 
paragraphs  (d)(3)(i)  through  (d)(3)(ii)  of 
this  section,  except  as  specified  in 
paragraph  (d)(6)  of  this  section. 

(i)  The  daily  average  value  or  batch 
cycle  daily  average  shall  be  calculated 
as  the  average  of  all  parameter  values 
recorded  during  the  operating  day.  As 
specified  in  §63.491(e)(2)(i).  only 
parameter  values  measured  during  those 
batch  emission  episodes,  or  portions 
thereof,  in  the  batch  cycle  that  the 
owner  or  operator  has  chosen  to  control 
shall  be  used  to  calculate  the  average. 
The  calculated  average  shall  cover  a  24- 
hour  period  if  operation  is  continuous, 
or  the  number  of  hoius  of  operation  per 
operating  day  if  operation  is  not 
continuous. 

(ii)  The  operating  day  shall  be  the 
period  that  the  owner  or  operator 
specifies  in  the  operating  permit  or  the 
Notification  of  CompUance  Status.  It 
may  be  firom  midni^t  to  midnight  or 
another  24-hour  period. 

(4)  Records  required  when  out  of 
compliance.  If  the  daily  average  (or 
batch  cycle  daily  average)  value  of  a 
monitored  parameter  for  a  given 
operating  day  is  below  the  minimum 
level  or  above  the  maximum  level 
estabUshed  in  the  Notification  of 
Compliance  Status  or  operating  permit, 
the  owner  or  operator  shall  retain  the 
data  recorded  that  operating  day  under 
paragraph  (d)(2)  of  this  section. 

(5)  Records  required  when  in 
compliance  for  daily  average  value  or 
batch  cycle  daily  average  value.  If  the 
daily  average  (or  batch  cycle  daily 
average)  value  of  a  monitored  parameter 
for  a  given  operating  day  is  above  the 
minimum  level  or  below  the  maximum 
level  established  in  the  Notification  of 
Compliance  Status  or  operating  permit, 
the  owner  or  operator  shall  either: 

(i)  Retain  block  average  values  for  1 
hour  or  shorter  periods  for  that 
operating  day;  or 

(ii)  Retain  the  data  recorded  in 
paragraphs  (d)(2)(i)  and  (d)(2)(iu)  of  this 
section. 

(6)  Records  required  when  all 
recorded  values  are  in  compliance.  If  all 
recorded  values  for  a  monitored 
parameter  during  an  operating  day  are 
above  the  minimiun  level  or  below  the 
maximum  level  established  in  the 
Notification  of  Compliance  Status  or 
operating  permit,  the  owner  or  operator 
may  record  that  all  values  were  above 
the  minimum  level  or  below  the 
maximimi  level  rather  than  calculating 


aiMl  recording  a  daily  average  (or  batch 
cycle  daily  average)  for  that  operating 
day.  For  these  operating  days,  the 
records  required  in  i>aragraph  (d)(5)  of 
this  section  are  required. 

(7)  Monitoring  data  recorded  diuing 
periods  of  monitoring  system 
breakdowns,  repairs,  calibration  checks, 
and  zero  (low-level)  and  high-level 
adjustments  shall  not  be  included  in 
any  average  computed  under  this 
subpart.  Records  shall  be  kept  of  the 
times  and  durations  of  all  such  periods. 

(8)  In  addition  to  the  periods  specified 
in  paragraph  (d)(7)  of  this  section, 
records  shall  be  kept  of  the  times  and 
durations  of  any  other  periods  during 
process  operation  or  control  device 
operation  when  monitors  are  not 
op)erating.  For  batch  front-end  process 
vents,  this  paragraph  only  applies 
during  batdi  emission  episodes,  or 
portions  thereof,  that  the  owner  or 
operator  has  selected  for  control. 

(9)  For  each  EPPU  that  is  not  part  of 
the  affected  source  because  it  does  not 
use  any  organic  HAP,  the  owner  or 
operator  shall  maintain  the 
documentation  specified  in 

§  63.480(b)(1). 

(10)  For  each  flexible  operation  imit 
in  which  the  primary  product  is 
determined  to  be  something  other  than 
an  elastomer  product,  the  owner  or 
operator  shall  maintain  the 
doaunentation  specified  in 
§63.480(0(6). 

(e)  Reporting  and  notification.  (1)  In 
addition  to  the  reports  and  notifications 
required  by  subparts  A  and  H,  as 
specified  in  this  subpart,  the  owner  or 
operator  of  an  affected  source  shall 
prepare  and  submit  the  reports  listed  in 
paragraphs  (e)(3)  through  (e)(8)  of  this 
section,  as  applicable. 

(2)  All  reports  required  under  this 
subpart  shall  be  sent  to  the 
Administrator  at  the  addresses  listed  in 
§  63.13  of  subpart  A  of  this  part.  If 
acceptable  to  both  the  Administrator 
and  the  owner  or  operator  of  a  source, 
reports  may  be  submitted  on  electronic 
media. 

(3)  Precompliance  Report.  Affected 
sources  requesting  an  extension  for 
compUance,  or  requesting  approval  to 
use  alternative  monitoring  parameters, 
altemadve  continuous  monitoring  and 
recordkeeping,  or  alternative  controls, 
shall  submit  a  Precompliance  Report 
according  to  the  schedule  described  in 
paragraph  (e)(3)(i)  of  this  section.  The 
Precompliance  Report  shall  contain  the 
information  specified  in  paragraphs 
(e)(3)(ii)  through  {e)(3)(vi)  of  this 
section,  as  appropriate. 

(i)  Submittal  dates.  The 
PrecompUance  Report  shall  be 
submitted  to  the  Administrator  no  later 
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than  12  months  prior  to  the  compUance 
date.  For  aew  sources,  the 
Precompljance  Report  shall  be 
submitted  to  the  Administrator  with  the 
applicatioii  for  approval  of  construction 
or  reconstruction  required  in  paragraph 
(b)(2)  of  this  section. 

(ii)  A  request  for  an  extension  for 
complianoe  must  be  submitted  in  the 
Precompliance  Report,  if  it  has  not  been 
submitted  to  the  operating  permit 
authority  as  part  of  the  operating  permit 
application.  The  request  for  a 
compIianoB  extension  will  include  the 
data  outlined  in  §63.6(i)(6)(i)(A).  (B), 
and  (D)  of  subpart  A,  as  required  in 
§63.481(e|(l). 

(ill)  The  alternative  monitoring 
parameter  information  required  in 
paragraph  (f)  of  this  section  shall  be 
submitted  tf,  for  any  emission  point,  the 
owner  or  o|)erator  of  an  affected  source 
seeks  to  ccanply  through  the  use  of  a 
control  technique  other  than  those  for 
which  moaitoring  parameters  are 
specified  i|i  this  suopart  or  in  subpart  G 
of  this  part  or  seeks  to  comply  by 
monitoring  a  different  parameter  than 
those  specified  in  this  subpart  or  in 
subpart  G  of  this  part. 

(iv)  If  th#  affected  source  seeks  to . 
comply  using  alternative  continuous 
monitoring  and  recordkeeping  as 
specified  in  paragraph  (g)  of  this 
section,  the  information  requested  in 
paragraph  (e)(3)(iv)(A)  or  (e)(3)(iv)(B)  of 
this  section  must  be  submitted  in  the 
Precompliance  Report. 

(A)  Tne  owner  or  operator  must 
submit  notification  of  the  intent  to  use 
the  provisions  specified  in  paragraph  (h) 
of  this  section;  or 

(B)  The  owner  or  operator  must 
submit  a  request  for  approval  to  use 
alternative  continuous  monitoring  and 
recordkeeping  provisions  as  specified  in 
paragraph  (g)  of  this  section. 

(v)  The  owner  or  operator  shall  report 
the  intent  to  use  alternative  controls  to 
comply  witfi  the  provisions  of  this 
subpart.  Alternative  controls  must  be 
deemed  by  the  Administrator  to  be 
equivalent  to  the  controls  required  by 
the  standard,  under  the  procedures 
outhned  in  §  63.6(g)  of  subpart  A. 

(4)  Emis^ons  Averaging  Plan.  For  all 
existing  afftcted  sources  using 
emissions  aiveraging,  an  Emissions 
Averaging  ?lan  shall  be  submitted  for 
approval  aacording  to  the  schedule  and 
procedures  described  in  paragraph 
{e)(4)(i)  of  this  section.  The  Emissions 
Averaging  Plan  shall  contain  the 
information  specified  in  paragraph 
(e)(4)(ii)  of  this  section,  imless  the 
informatioi^  required  in  paragraph 
(e)(4)(ii)  of  (his  section  is  submitted 
with  an  opelrating  permit  appfication. 
An  owner  or  operator  of  an  affected 


source  who  submits  an  operating  permit 
appUcation  instead  of  an  Emissions 
Averaging  Plan  shall  submit  the 
information  sf>ecified  in  paragraph  (e)(8) 
of  this  section.  In  addition,  a 
supplement  to  the  Emissions  Averaging 
Plan,  as  required  under  paragraph 
(e)(4)(iii)  of  this  section,  is  to  be 
submitted  whenever  alternative  controls 
or  operating  scenarios  may  be  used  to 
comply  with  this  subpart.  Updates  to 
the  Emissions  Averaging  Plan  shall  be 
submitted  in  accordance  with  paragraph 
(e)(4)(iv)  of  this  section. 

(i)  Submittal  and  approval.  The 
Emissions  Averaging  Plan  shall  be 
submitted  no  later  than  18  months  prior 
to  the  compliance  date,  and  is  subject  to 
Administrator  approval.  The 
Administrator  shall  determine  within 
120  operating  days  whether  the 
Emissions  Averaging  Plan  submitted 
presents  sufficient  information.  The 
Administrator  shall  either  approve  the 
Emissions  Averaging  Plan,  request 
changes,  or  request  that  the  owner  or 
operator  submit  additional  information. 
Cince  the  Administrator  receives 
sufficient  information,  the 
Administrator  shall  approve, 
disapprove,  or  request  changes  to  the 
plan  within  120  operating  days. 

(ii)  Information  required.  Tne 
Emissions  Averaging  Plan  shall  contain 
the  information  listed  in  paragraphs 
(e)(4)(ii)(A)  through  (e)(4)(ii)(M)  of  this 
section  for  all  emission  points  included 
in  an  emissions  average. 

(A)  The  required  information  shall 
include  the  identification  of  all 
emission  points  and  process  back-end 
operations  in  the  plarmed  emissions 
average  and,  where  appUcable,  notation 
of  whether  each  storage  vessel, 
continuous  front-end  process  vent, 
batch  front-end  process  vent,  aggregate 
batch  vents  stream,  and  process 
wastewater  stream  is  a  Group  1  or 
Group  2  emission  point,  as  defined  in 

§  63.482  or  as  designated  under 
§  63.503(c)(2). 

(B)  The  required  information  shall 
include  the  projected  emission  debits 
and  credits  for  each  emission  point  and 
the  sum  for  the  emission  points 
involved  in  the  average  calculated 
according  to  §  63.503.  The  projected 
credits  must  be  greater  than  or  equal  to 
the  projected  debits,  as  required  under 
§  63.503(e)(3). 

(C)  The  required  information  shall 
include  the  specific  control  technology 
or  pollution  prevention  measure  that 
will  be  used  for  each  emission  point 
included  in  the  averse  and  date  of 
application  or  expected  date  of 
application. 

U))  The  required  information  shall 
include  the  specific  identification  of 


each  emission  point  affected  by  a 
pollution  prevention  measure.  To  be 
considered  a  pollution  prevention 
measxire,  the  criteria  in  §  63.503(j)(l) 
must  be  met.  If  the  same  pollution 
prevention  measure  reduces  or 
eliminates  emissions  from  multiple 
emission  points  in  the  average,  the 
owner  or  operator  must  identify  each  of 
these  emission  points. 

(E)  The  required  infcumation  shall 
include  a  statement  that  the  compUance 
demonstration,  monitoring,  inspection, 
recordkeeping,  and  reporting  provisions 
in  §  63.503(m),  (n),  and  (o)  tiiat  are 
applicable  to  each  emission  point  in  the 
emissions  average  will  be  implemented 
beginning  on  or  before  the  date  of 
compliance. 

(F)  The  reqiured  information  shall 
include  documentation  of  the  data  listed 
in  paragraphs  (e)(4)(ii)(F)(l)  through 
(e)(4)(ii)(F)(5)  of  this  section  for  each 
storage  vessel  and  continuous  6x>nt-end 
process  vent  included  in  the  average. 

(1)  The  required  documentation  shall 
include  the  values  of  the  parameters 
used  to  determine  whether  the  emission 
point  is  Group  1  or  Group  2.  Where  a 
THE  index  value  is  used  for  continuous 
front-end  process  vent  group 
determination,  the  estimated  or 
measured  values  of  the  parameters  used 
in  the  THE  equation  in  §63.115(d)  of 
subpart  G  and  the  resulting  TRE  index 
value  shall  be  submitted. 

(2)  The  required  documentation  shall 
include  the  estimated  values  of  all 
parameters  needed  for  input  to  the 
emission  debit  and  credit  calculations 
in  §  63.503  (g)  and  (h).  These  parameter 
values  shall  be  specified  in  the  affected 
source's  Emissions  Averaging  Plan  (or 
operating  permit)  as  enforceable 
operating  conditions.  Changes  to  these 
panuneters  must  be  reported  in  an 
update  to  the  Emissions  Averaging  Plan, 
«s  required  by  paragraph  (e)(4)(iv)(B)(2) 
of  this  section. 

(5)  The  required  dociunentation  shall 
include  the  estimated  percent  reduction 
if  a  control  technology  achieving  a 
lower  percent  reduction  than  the 
efficiency  of  the  appHcable  reference 
control  technology  or  standard  is  or  will 
be  applied  to  the  emission  point. 

(4)  The  required  dociunentation  shall 
include  the  anticipated  nominal 
efficiency  if  a  control  technology 
achieving  a  greater  percent  emission 
reduction  than  the  efficiency  of  the 
reference  control  technology  is  or  will 
be  appUed  to  the  emission  point.  The 
procedures  in  §  63. 503 (i)  shall  be 
followed  to  apply  for  a  nominal 
efficiency. 

(5)  The  required  dociunentation  shall 
include  the  information  specified  in 

§  63.120(d)(2)(i)  and  in  either 
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$63.120(d)(2)(ii)  or  (d)(2)(iii)  of  subpart 
G  for  each  storage  vessel  controlled  with 
a  closed-vent  system  using  a  control 
device  other  than  a  flare. 

(G)  The  information  specified  in 
f>aragraph  (f)  of  this  section  shall  be 
included  in  the  Emissions  Averaging 
Plan  for 

(1)  Each  continuous  front-end  process 
vent  controlled  by  a  pollution 
prevention  measure  or  control 
technique  for  which  monitoring 
parameters  or  inspection  procedures  are 
not  specified  in  §63.114  of  subpart  G, 
and 

(2)  Each  storage  vessel  controlled  by 
pollution  prevention  or  a  control 
technique  other  than  an  internal  or 
external  floating  roof  or  a  closed  vent 
system  with  a  control  device. 

(H)  The  required  information  shall 
include  documentation  of  the  data  listed 
in  paragraphs  (e)(4)(ii)(HMli  through 
(e)(4)(ii)(H)(4)  of  this  section  for  each 
process  wastewater  stream  included  in 
the  average. 

(1)  The  required  documentation  shall 
include  the  data  used  to  determine 
whether  the  wastewater  stream  is  a 
Group  1  or  Ooup  2  wastewater  stream 
and  the  information  specified  in  table 
14b  of  subpart  G  of  this  part  for 
wastewater  streams  at  new  and  existing 
sources. 

(2)  The  required  dociunentation  shall 
include  the  estimated  values  of  all 
parameters  needed  for  input  to  the 
wastewater  enussioa  credit  and  debit 
calculations  in  §  63.503(gK5)  and  (hK5). 
These  parameter  values  shall  be 
specified  in  &e  affiacted  souice's 
Emissions  Averaging  Plan  (or  operaftiag 
pennit)  as  enfoiceable  operating 
cendi^mie.  Qunges  to  these  parameters 
MiMt  be  reported  as  required  by 
fmammpk  (eM4KnrKB)(<2)  of  this  seelion. 

(^The  reqaired  documentation  shall 
JMGlude  the  estimated  percent  reduction 
if: 

(i)  A  contot)!  technology  that  achieves 
an  eaisnen  reduction  less  than  or  equal 
te  the  smiaaioB  reduction  that  would 
otherwise  have  been  achieved  by  a 
steam  str^par  designed  to  the 
apecificatietis  found  in  §63.136^  of 
sn^pait  C  is  or  wiH  be  ap{^ed  to  Ae 
wastewatw  stream,  cv  external  Qeating 
roof  or  a  closed  vent  syston  wkh  a 
oenteol  device. 

[it)  A  cMitrol  tachaelogy  achieviBg 
]ess  than  or  equal  to  95  percent 
emission  veduotioB  is  at  vnli  be  applied 
to  the  vapor  stoeamCa)  vented  aaA 
c^lected  bom  the  treabnent  {xocesaes, 
or 

CmA  a  pollution  prevention  maasuie  is 
or  win  be  applied. 

C4)  The  required  doaunentati(«  shall 
include  the  anticipated  nominal 


efficiency  if  the  owner  or  ofwrator  plans 
to  apply  for  a  nominal  efficiency  under 
§63.503(i).  A  nominal  efficiency  shall 
be  applied  for  if: 

[if  A  control  technology  (hat  achieves 
an  emission  reduction  greater  than  the 
emission  reduction  that  would  have 
been  achieved  by  a  steam  stripper 
designed  to  the  specifications  found  in 
§  63.138(g)  of  subpart  G,  is  or  will  be 
applied  to  the  wastewater  stream;  or 

(i!)  A  control  technology  achieving 
greater  than  95  percent  emission 
reduction  is  or  will  be  applied  to  the 
vapor  stream(s)  vented  and  collected 
from  the  treatment  processes. 

(I)  For  each  pollution  prevention 
measure,  treatment  process,  or  control 
device  used  to  reduce  air  emissions  of 
organic  HAP  from  wastewater  and  for 
which  no  monitoring  parameters  or 
inspection  procedures  are  specified  in 
§63.143  of  subpart  G,  the  information 
specified  in  paragraph  (f)  of  this  section 
(Alternative  Monitoring  Parameters) 
shall  be  included  in  the  Emissions 
Averting  Plan. 

0)  The  required  information  shall 
indude  dociunentation  of  the  data 
required  by  estimated  values  of  all 
parameters  needed  for  input  to  the 
emission  debit  and  credit  calculations 
in  §  63.503  (g)  and  (h)  for  each  process 
back-end  operation  included  in  an 
emissions  average.  These  values  shall  be 
specified  in  the  affected  somce's 
Emissions  Averaging  Plan  (or  operating 
pennit)  as  enforceable  operating 
conditions.  Changes  to  these  parameters 
must  be  reported  as  required  by 
paraoraph  {»H4,)iiv)(B^2)  of  &is  section. 

(Kj  The  required  information  shall 
include  docvaneBtation  of  the 
infonaaticm  requited  by  §63.503(k).  The 
documentation  must  demonstrate  that 
the  entsaums  firem  th«  emissicm  points 
proposed  to  be  inchided  in  the  avenge 
will  not  resuh  in  greater  hazard  or.  at 
the  option  of  the  Admmisferator.  peater 
risk  to  human  heedtb  or  Ike  ehviriwnent 
than  if  the  emissioa  paints  were  not 
included  in  aa  enisaions  avemg*. 

(L)  The  required  iofennation  shall 
include  documentatieB  of  the  data  hsted 
m  parapwphs  (e)(4KJi)(LX»  through 
(e)(4Ki>)(LX:^  of  tins  section  for  each 
batch  front-end  process  vent  and 
aggregate  batch  vent  stream  included  in 
the  average. 

(7)  The  required  documentation  shall 
include  the  values  of  the  parameters 
used  to  determine  whether  the  eaiission 
point  is  Group  1  or  Group  2. 

(2)  The  required  infc»mation  shall 
include  the  estimated  values  of  all 
parameters  needed  for  input  to  the 
emission  debit  and  cre^t  caiculaticxis 
in  §63. 503(g)  and  (h).  These  parameter 
values  shaH  be  specified  in  the  affected 


source's  Emissions  Averaging  Plan  (or 
operating  pennit)  as  enforceable 
operating  conditions.  Changes  to  these 
parameters  must  be  reported  as  required 
by  paragraph  (e)(4)(iv)  of  this  section. 

(3)  For  batch  front-end  process  vents, 
the  required  documentation  shall 
include  the  estimated  percent  reduction 
for  the  batch  cycle.  For  aggregate  batch 
vent  streams,  the  required 
documentation  shall  include  the 
estimated  percent  reduction  achieved 
on  a  continuous  basis. 

(M)  For  each  pollution  prevention 
measure  or  control  device  used  to 
reduce  air  emissions  of  organic  HAP 
from  batch  front-end  process  vents  or 
batch  vent  streams  and  for  which  no 
monitoring  parameters  or  inspection 
procedures  are  specified  in  §  63.489,  the 
information  specified  in  paragraph  (f)  of 
this  section.  Alternative  Monitoring 
Parameters,  shall  be  included  in  the 
Emissions  Averaging  Plan. 

(iii)  Supplement  to  Emissions 
Averaging  Plan.  The  owner  or  operator 
required  to  prepare  an  Emissions 
Averaging  Flan  under  paragraph  (e)(4) 
of  this  section  shall  also  prepare  a 
supplement  to  the  Emissions  Averaging 
Plan  for  any  alternative  controls  or 
operating  scenarios  that  may  be  used  to 
achieve  compliance. 

(iv)  Updates  to  Emissions  Averaging 
Plcui.  The  owner  or  operator  of  an 
affected  source  reqmred  to  submit  an 
Emissions  Averaging  Plan  under 
paragraph  (e)(4)  of  this  section  shall  also 
sulnnit  written  updates  c^the  Eraissitms 
Averaging  Plan  to  the  Administrator  for 
approval  under  the  circumstances 
described  in  paragraphs  (e)(4)()vXA)  and 
(e)(4)(ivMB)  of  this  section  unless  the 
relevant  infoneation  has  been  included 
and  sufasnitted  in  an  aperating  permit 
apiriieatieB  or  amendment. 

(A^  The  owner  or  operator  who  plana 
to  make  a  cimiige  hsted  in  either 
pangr^  (^4KivKAXM  er 
(eK4)(ivKAK2)  of  this  section  i^aO 
sabi^  an  Emissions  Averagjnt  Plan 
updMe  at  least  120  operating  days  prier 
te  making  the  change. 

(})  An  Eraisflions  Averaging  Plaa 
u^ale  shall  be  siAmitted  whenever  an 
nwner  or  operator  elects  to  aclneve 
compliance  with  the  emissions 
avenging  provisions  in  §63.503  by 
using  a  control  technique  other  thaa 
^lat  specified  in  the  Emissions 
Averaging  Plan,  or  plans  to  monitor  a 
different  parameter  (m*  operate  a  control 
device  in  a  manner  other  than  that 
specified  in  the  Emissions  Averaging 
Plan. 

(2)  An  Emissions  Averaging  Han 
update  shall  be  submitted  whenevw  aa 
emission  point  or  an  EPPU  is  added  to 
an  existing  afiacted  source  and  is 
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planned  to  be  included  in  an  emissions 
avera^,  or  whenever  an  emission  point 
not  included  in  the  emissions  average 
described  in  the  Emissions  Averaging 
Plan  is  to  be  added  to  an  emissions 
average.  The  information  in  paragraph 
(e)(4)  of  this  section  shall  be  updated  to 
include  the  additional  emission  point. 

(B)  The  owner  or  operator  who  has 
made  a  change  as  defined  in  paragraph 
(e)(4)(iv)(B)(l)  or  (e)(4)(iv)(B)(2)  ofthis 
section  shall  submit  an  Emissions 
Averaging  Plan  update  within  90 
operating  days  after  the  information 
regarding  the  change  is  known  to  the 
affected  source.  The  update  may  be 
submitted  fai  the  next  quarterly  periodic 
report  if  the  change  is  made  after  the 
date  the  Notification  of  Comphance 
Status  is  due. 

(1)  An  Einissions  Averaging  Plan 
update  shall  be  submitted  whenever  a 
process  change  is  made  such  that  the 
group  status  of  any  emission  point  in  an 
emissions  average  changes. 

(2)  An  Emissions  Averaging  Plan 
update  shall  be  submitted  whenever  a 
value  of  a  parameter  in  the  emission 
credit  or  debit  equations  in  §  63.503(g) 
or  (h)  chan|es  such  that  it  is  below  the 
minimum  qr  above  the  maximum 
established  level  specified  in  the 
Emissions  Averaging  Plan  and  causes  a 
decrease  in  the  projected  credits  or  an 
increase  in  the  projected  debits. 

(C)  The  Administrator  shall  approve 
or  request  dianges  to  the  Emissions 
Averaging  Plan  update  within  120 
operating  days  of  receipt  of  sufficient 
information  regarding  the  change  for 
emission  p<>ints  included  in  emissions 
averages. 

(5)  Notification  of  Compliance  Status. 
For  existing  and  new  affected  sources,  a 
Notification  of  Compliance  Status  shall 
be  submitted  within  150  operating  days 
after  the  compliance  dates  specified  in 
§63.481.  The  notification  shall  contain 
the  information  Usted  in  paragraphs 
(e)(5)(i)  through  (e)(5)(vii)  ofthis 
section. 

(i)  The  results  of  any  emission  point 
group  determinations,  process  section 
appUcability  determinations, 
performance  tests,  insp>ections, 
continuous  monitoring  system 
performance  evaluations,  any  other 
information  used  to  demonstrate 
compliance,  values  of  monitored 
parameters  established  during 
performance  tests,  and  any  other 
infomation  required  to  be  included  in 
the  Notification  of  CompUance  Status 
under  §  63.122  of  subpart  G  for  storage 
vessels,  §  63.117  of  subpart  G  for 
continuous  front-end  process  vents, 
§63.492  for  batch  front-end  process 
vents,  §  63. 499  for  back-end  process 
operations.  §  63.146  of  subpart  G  £ot 


process  wastewater,  and  §  63.503  for 
emission  points  included  in  an 
emissions  average.  In  addition,  each 
owner  or  operator  shall  comply  vidth 
paragraphs  (e}(5)(i)(A}  and  (e)(5)(i)(B)  of 
this  section. 

(A)  For  performance  tests,  and  group 
determinations,  and  process  section 
applicabiUty  determinations  that  are 
based  on  measurements,  the 
Notification  of  Comptiance  Status  shall 
include  one  complete  test  report,  as 
described  in  paragraph  (e)(5)(i)(B)  of 
this  section,  for  each  test  method  used 
for  a  particular  kind  of  emission  point. 
For  additional  tests  performed  for  the 
same  kind  of  emission  point  using  the 
same  method,  the  results  and  any  other 
required  information  shall  be  submitted, 
but  a  complete  test  report  is  not 
required. 

(B)  A  complete  test  report  shall 
include  a  brief  process  description, 
sampling  site  description,  description  of 
sampling  and  analysis  procedures  and 
any  modifications  to  standard 
procedures,  quality  assurance 
procedures,  record  of  operating 
conditions  diuing  the  test,  record  of 
preparation  of  standards,  record  of 
calibrations,  raw  data  sheets  for  field 
sampUng,  raw  data  sheets  for  field  and 
laboratory  analyses,  documentation  of 
calculations,  and  any  other  infcmnation 
required  by  the  test  method. 

(li)  For  each  monitored  parameter  for 
which  a  maximum  or  minimum  level  is 
required  to  be  estabhshed  under 
§  63.120(d)(3)  of  subpart  G  for  storage 
vessels,  §63.485(k)  for  continuous  front- 
end  process  vents,  §  63.489  for  batch 
front-end  process  vents  and  aggregate 
batch  vent  streams,  §  63.497  for  back- 
end  process  operations,  §  63.143(f)  of 
subpart  G  for  process  wastewater, 
§  63.503(m)  for  emission  points  in 
emissions  averages,  paragraph  (e)(8)  of 
this  section,  or  paragraph  (f)  of  this 
section,  the  information  specified  in 
paragraphs  (e)(5)(ii)(A)  through 
(e)(5)(ii)(E)  ofthis  section,  unless  this 
informaticm  has  been  established  and 
provided  in  the  operating  permit. 

(A)  The  required  information  shall 
include  the  specific  maximum  or 
minimum  level  of  the  monitored 
parameter(s)  for  each  emission  point. 

(B)  The  required  information  shall 
include  the  rationale  for  the  specific 
maximum  or  mininniTn  level  for  each 
parameter  for  each  emission  point, 
including  any  data  and  calculations 
used  to  develop  the  level  and  a 
description  of  why  the  level  indicates 
proper  operation  of  the  control  device. 

(C)  The  required  information  shall 
include  a  definition  of  the  afiiacted 
source's  operating  day.  as  specified  in 
paragraph  (d)(3)(ii)  ofthis  section,  for 


purposes  of  determining  daily  average 
values  of  monitored  parameters. 

(D)  For  batch  front-end  process  vents, 
the  required  information  shall  include  a 
definition  of  each  batch  cycle  that 
reqxiires  the  control  of  one  or  more 
batch  emission  episodes  during  the 
cycle,  as  specified  in  §  63.490(c)(2)  and 
63.505(b)(3)(ii). 

(E)  The  required  information  shall 
include  a  definition  of  the  affected 
source's  operating  month  for  the 
purposes  of  determining  monthly 
average  values  of  residual  organic  HAP. 

(iiijFor  emission  points  included  in 
an  emissions  average,  the  values  of  all 
parameters  needed  for  input  to  the 
emission  credit  and  debit  equations  in 
$  63.503  (g)  and  (h).  calculated  or 
measured  according  to  the  procedures 
in  §  63.503  (g)  and  (h),  and  the  resulting 
calculation  of  credits  and  debits  for  the 
first  quarter  ef  the  year.  The  first  quarter 
begins  on  the  comphance  date  specified. 

(iv)  For  batch  fitint-end  process  vents 
required  to  establish  a  batch  cycle 
limitation  under  §  63.490(f),  the  owner 
or  operator  must  define  the  12-month 
period  over  which  that  source's  "year" 
will  be  said  to  occiu-,  as  required  by  the 
definition  of  "year"  in  §  63.482. 

(v)  The  determination  of  applicabiUty 
for  flexible  operation  units  as  specified 
in  §63.480(0(6). 

(vi)  The  parameter  monitoring  levels 
for  flexible  operation  units,  and  the 
basis  on  which  these  levels  were 
selected,  or  a  demonstration  that  these 
levels  are  appropriate  at  all  times,  as 
specified  in  §  63.480(f)(7). 

(vii)  The  results  for  each  predominant 
use  determination  for  storage  vessels 
belonging  to  an  affected  source  subject 
to  this  subpart  that  is  made  under 
§63.480(R)(6). 

(viii)  The  results  for  each 
predominant  use  determination  for 
recovery  operation  equipment  belonging 
to  an  affected  source  subject  to  this 
subpart  that  is  made  under 
§  63.480(h)(6). 

(ix)  For  ownera  and  operators  of 
Group  2  batch  front-end  process  vents 
establishing  a  batch  cycle  limitation,  as 
specified  in  §  63.490(f),  the  affected 
source's  operating  year  for  purposes  of 
determining  compliance  with  the  batch 
cycle  limitation. 

(6)  Periodic  Reports.  For  existing  and 
new  afiiscted  sources,  each  owner  or 
operator  shall  submit  Periodic  Reports 
as  specified  in  paragraphs  (e)(6)(i) 
through  (e)(6)(xi)  of  this  section. 

(i)  cjccept  as  specified  in  paragraphs 
(e)(6)(x)  and  (e)(6)(xi)  ofthis  section,  a 
report  containing  the  information  in 
paragraph  (e)(6)(ii)  ofthis  section  or 
paragraphs  (e)(6)(iii)  through  (e)(6)(ix)  of 
this  section,  as  appropriate,  shall  be 
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submitted  semiannually  no  later  than  60 
operating  days  after  the  end  of  each  180 
day  period.  The  first  report  shall  be 
submitted  no  later  than  240  days  after 
the  date  the  Notification  of  Compliance 
Status  is  due  and  shall  cover  the  6- 
month  period  beginning  on  the  date  the 
Notification  of  Compliance  Status  is 
due.  Subsequent  reports  shall  cover 
each  preceding  6-month  period. 

(ii)  If  none  of  the  compliance 
exceptions  in  paragraphs  (e)(6)(iii) 
through  (e)(6)(ix)  of  this  section 
occurred  during  the  6-month  period,  the 
Periodic  Report  required  by  paragraph 
(e)(6)(i)  of  this  section  shall  be  a 
statement  that  the  affected  source  was  in 
compliance  for  the  preceding  6-month 
period  and  that  none  of  the  activities 
specified  in  paragraphs  (e)(6)(iii) 
through  (e)(6)(ix)  of  this  section 
occurred. 

(iii)  For  an  owner  or  operator  of  an 
affected  source  complying  with  the 
provisions  of  §§  63.484  through  63.501 
for  any  emission  point.  Periodic  Reports 
shall  include: 

(A)  All  information  specified  in 

§  63.122(a)(4)  of  subpart  G  for  storage 
vessels,  §§  63.117(a)(3)  and  63.118(f)  of 
subpart  G  for  continuous  front-end 
process  vents,  §  63.492  for  batch  front- 
end  process  vents  and  aggregate  batch 
vent  streams,  §  63.499  for  back-end 
process  operations,  §  63.104(b)(4)  of 
subpart  F  for  heat  exchange  systems, 
and  §  63.146(c)  through  §  63.146(f)  of 
subpart  G  for  process  wastewater. 

(B)  The  daily  average  values  or  batch 
cycle  daily  average  values  of  monitored 
parameters  for  all  excursions,  as  defined 
in  S 63.505(g)  and  §63.505(h). 

(C)  The  periods  when  monitoring  data 
were  not  collected  shall  be  specified; 
and 

(D)  The  information  in  paragraphs 
(e)(6)(iii)(D)(l)  through  (e)(6)(iii)(D)(3)  of 
this  section,  as  applicable: 

(1)  Any  supplements  to  the  Emissions 
Averaging  Plan,  as  required  in 
paragraph  (e)(4)(iii]  of  this  section; 

(2)Notification  if  a  process  change  is 
made  such  that  the  group  status  of  any 
emission  point  changes.  The 
information  submitted  shall  include  a 
compliance  schedule,  as  specified  in 
paragraphs  (e)(6)(iii)(D)(2)(i)  and 
(e)(6)(iii)(D)(2)(j7)  of  this  section,  for 
emission  points  that  change  from  Group 
2  to  Group  1,  or  for  continuous  front- 
end  process  vents  under  the  conditions 
listed  in  §  63.485(1)(1)  through 
§63.485(1)(4),  or  for  batch  front-end 
process  vents  under  the  conditions 
listed  in  §  63.492  (b)  or  (c). 

{i)  The  owner  of  operator  shall  submit 
to  the  Administrator  for  approval  a 
compliance  schedule  and  a  justification 
for  the  schedule. 


[ii)  The  Administrator  shall  approve 
the  compliance  schedule  or  request 
changes  within  120  operating  days  of 
receipt  of  the  compliance  schediile  and 
justification. 

[3)  Notification  if  one  or  more 
emission  points  or  one  or  more  EPPU  is 
added  to  an  affected  soiuce.  The  owner 
or  operator  shall  submit  the  information 
contained  in  paragraphs 
(e)(6)(iii)(D)(5)(i')  through 
(e)(6)(iii)(D)(3)(iii)  of  this  section. 

(i)  A  description  of  the  addition  to  the 
affected  source; 

[ii]  Notification  of  the  group  status  of 
the  additional  emission  point  or  all 
emission  points  in  the  n*PU; 

[iii]  A  compliance  schedule,  as 
required  under  paragraph 
(e)(6)(iii)(D)(2)  of  this  section. 

(4)  Notification  if  a  standard  operating 
procedure,  as  defined  in  §63.500(1),  is 
changed.  This  shall  also  include  test 
results  of  the  carbon  disulfide 
concentration  resulting  from  the  new 
standard  operating  procedure. 

(E)  The  information  in  paragraph 
(b)(l)(ii)  of  this  section  for  reports  of 
startup,  shutdown,  and  malfunction. 

(iv)  For  each  batch  frx)nt-end  process 
vent  with  a  batch  cycle  limitation,  the 
owner  or  operator  shall  include  the 
number  of  batch  cycles  accomplished 
during  the  preceding  12-month  period 
once  per  year  in  a  Periodic  Report. 

(v)  If  any  performance  tests  are 
reported  in  a  Periodic  Report,  the 
following  information  shall  be  included: 

(A)  One  complete  test  report  shall  be 
submitted  for  each  test  method  used  for 
a  particular  kind  of  emission  point 
tested.  A  complete  test  report  shall 
contain  the  information  specified  in 
paragraph  (e)(5)(i)(B)  of  this  section. 

(Bj  For  additional  tests  performed  for 
the  same  kind  of  emission  point  using 
the  same  method,  results  and  any  other 
information  required  shall  be  submitted, 
but  a  complete  test  report  is  not 
required. 

(vi)  The  results  for  each  change  made 
to  a  primary  product  determination  for 
an  elastomer  product  made  under 
§  63.480(f)(6). 

(vii)  The  results  for  each  change  made 
to  a  predominant  use  determination  for 
a  storage  vessel  belonging  to  an  affected 
source  subject  to  this  subpart  that  is 
made  under  §  63.480(g)(6). 

(viii)  The  results  for  each  change 
made  to  a  predominant  use 
determination  for  recovery  operation 
equipment  belonging  to  an  affected 
source  subject  to  this  subpart  that  is 
made  under  §  63^80(h)(6). 

(ix)  The  Periodic  Report  required  by 
§63.502(i)  shall  be  submitted  as  part  of 
the  Periodic  Report  required  by 
paragraph  (e)(6)  of  this  section. 


(x)  The  owner  or  operator  of  an 
affected  source  shall  submit  quarterly  ~ 
reports  for  all  emission  points  included 
in  an  emissions  average. 

(A)  The  quarterly  reports  shall  be 
submitted  no  later  than  60  operating 
days  after  the  end  of  each  quarter.  The 
first  report  shall  be  submitted  with  the 
Notification  of  Compliance  Status  no 
later  than  150  days  after  the  compliance 
date. 

(B)  The  quarterly  reports  shall  include 
the  information  specified  in  paragraphs 
(e)(6)(x)(B)(l)  through  (e)(6)(x)(B)(7)  of 
this  section  for  all  emission  points 
included  in  an  emissions  average. 

(1)  Tlie  credits  and  debits  calculated 
each  month  during  the  quarter; 

[2]  A  demonstration  that  debits 
calculated  for  the  quarter  are  not  more 
than  1.30  times  the  credits  calculated 
for  the  quarter,  as  required  imder 
§  63.503(e)(4); 

(3)  The  values  of  any  inputs  to  the 
debit  and  credit  equations  in  §  63.503(g) 
and  (h)  that  change  from  mcmth  to 
month  during  the  quarter  or  that  have 
changed  since  the  previous  quarter, 

(4)  Results  of  any  performance  tests 
conducted  during  the  reporting  period 
including  one  complete  report  for  each 
test  method  used  for  a  particular  kind  of 
emission  point  as  described  in 
paragraph  (e)(6)(v)  of  this  section; 

(5)  Reports  of  daily  average  values  or 
batch  cycle  daily  averages  of  monitored 
parameters  for  exclusions  as  defined  in 
§  63.505(g)  or  (h); 

[6]  For  exclusions  caused  by  lack  of 
monitoring  data,  the  duration  of  periods 
when  monitoring  data  were  not 
collected  shall  be  specified;  and 

(7)  Any  other  information  the  affected 
source  is  required  to  report  under  the 
operating  permit  or  Emissions 
Averaging  Plan  for  the  affected  source. 

(C)  §  63.505  shall  govern  the  use  of 
monitoring  data  to  determine 
compliance  for  Group  1  and  Ooup  2 
emission  points  included  in  emissions 
averages. 

P)  Every  fourth  quarterly  report  shall 
include  the  following: 

(1)  A  demonstration  that  annual 
credits  are  greater  than  or  equal  to 
annual  debits  as  required  by 
§  63.503(e)(3);  and 

[2]  A  certification  of  compliance  with 
all  the  emissions  averaging  provisions 
in  §63.503. 

(xi)  The  owner  or  operator  of  an 
affected  source  shall  submit  quarterly 
reports  for  particular  emission  points 
and  process  sections  not  included  in  an 
emissions  average  as  specified  in 
paragraphs  (e)(6)(xi)(A)  through 
(e)(6)(xi)(E)  of  this  section. 

(A)  If  requested  by  the  Administrator, 
the  owner  or  operator  of  an  affiacted 
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source  shall  submit  quarterly  reports  for 
a  period  of  1  year  for  an  emission  point 
or  process  section  that  is  not  included 
in  an  emissions  average  if  either  the 
conditions  in  paragraph  (e)(6)(xi)(A)(l) 
or  (e)(6)(xi)(A)(2)  of  this  section  are  met. 

(1)  An  emission  point  has  any 
excursions,  as  defined  in  §  63.505(g)  or 
§  63.505(hl  for  a  semiannual  reporting 
period. 

[2]  The  process  section  is  out  of 
compliancs  with  its  applicable 
standard. 

(B)  The  quarterly  reports  shall  include 
all  information  specified  in  paragraphs 
(e)(6Kiii)  and  (e)(6)(ix)  of  this  section,  as 
applicable  to  the  emission  f)oint  or 
process  section  for  which  quarterly 
reporting  i$  required  under  paragraph 
(e)(6)(ix)(A)  of  this  section.  Information 
applicable  to  other  emission  points 
within  the  affected  source  shall  be 
submitted  in  the  semiannual  reports 
required  under  paragraph  (e)(6)(i)  of  this 
section. 

(C)  Quarterly  reports  shall  be 
submitted  ao  later  than  60  operating 
days  after  the  end  of  each  quarter. 

(D)  After  quarterly  reports  have  been 
submitted  for  an  emission  point  for  1 
year,  the  owner  or  operator  may  return 
to  semiann^ial  reporting  for  the  emission 
point  or  pr^ess  section  unless  the 
Administrator  requests  the  owner  or 
operator  to  continue  to  submit  quarterly 
reports. 

(E)  §  63.51)5  shall  govern  the  use  of 
monitoring  data  to  determine 
compliance  for  Group  1  emission 
points. 

(7)  Other  reports.  Other  reports  shall 
be  submitted  as  specified  in  paragraphs 
(e)(7)(i)  and  (e)(7)(ii)  of  this  section. 

(i)  For  storage  vessels,  the 
notificatiobs  of  inspections  required  by 
§63.484  shall  be  submitted,  as  specified 
in  §  63.122(h)(1)  and  (h)(2)  of  subpart  G. 

(ii)  For  owners  or  operators  of  affected 
sources  reqtiired  to  request  approval  for 
a  nominal  control  efficiency  for  use  in 
calculating  credits  for  an  emissions 
average,  tha  information  specified  in 
§  63.503(i)  Ihall  be  submitted. 

(iii)  For  back-end  process  operations 
complying  using  control  or  recovery 
devices,  th^  recompliance 
determinat  jon  report  required  by 
§  63.499(d)  shall  be  submitted  within 
180  days  after  the  process  change. 

(8)  Operafjng  Permit.  An  owner  or 
operator  wl)o  submits  an  operating 
permit  application  instead  of  an 
Emissions  Averaging  Flan  or  a 
Precompliance  Report  shall  submit  the 
following  ii>formation  with  the 
operating  permit  application: 

(i)  The  information  specified  in 
paragraph  (e)(4)  of  this  section  for 


points  included  in  an  emissions 
average;  and 

(ii)  The  information  specified  in 
paragraph  (e)(3)  of  this  section. 
Precompliance  Report,  as  applicable. 

(f)  Alternative  monitoring  parameters. 
The  owner  or  operator  who  has  been 
directed  by  any  section  of  this  subpart 
to  set  unique  monitoring  parameters,  or 
who  requests  approval  to  monitor  a 
different  parameter  than  those  listed  in 
§  63.484  for  storage  vessels,  §  63.114  of 
subpart  G  for  continuous  firont-end 
process  vents.  §  63.489  for  batch  fitjnt- 
end  process  vents  and  aggregate  batch 
vent  streams,  §  63.497  for  back-end 
process  operations,  or  §  63.143  of 
subpart  G  for  process  wastewater  shall 
submit  the  information  specified  in 
paragraphs  (f)(1)  through  (f)(3)  of  this 
section  in  the  Precompliance  Report,  as 
required  by  paragraph  (e)(3)  of  this 
section.  The  owner  or  operator  shall 
retain  for  a  {>eriod  of  5  years  each  record 
required  by  paragraphs  (f)(1)  through 
(f)(3)  of  this  section. 

(1)  The  required  information  shall 
include  a  description  of  the  parameters) 
to  be  monitored  to  ensure  the  recovery 
device,  control  device,  or  pollution 
prevention  measure  is  operated  in 
conformance  with  its  design  and 
achieves  the  specified  emission  limit, 
percent  reduction,  or  nominal 
efficiency,  and  an  explanation  of  the 
criteria  used  to  select  the  parameter(s). 

(2)  The  required  information  shall 
include  a  description  of  the  methods 
and  procedures  that  will  be  used  to 
demonstrate  that  the  parameter 
indicates  proper  operation,  the  schedule 
for  this  demonstration,  and  a  statement 
that  the  owner  or  operator  will  establish 
a  level  for  the  monitored  parameter  as 
part  of  the  Notification  of  Compliance 
Status  report  required  in  paragraph 
(e)(5)  of  this  section,  unless  tlds 
information  has  already  been  included 
in  the  operating  permit  application. 

(3)  The  required  information  shall 
include  a  description  of  the  proposed 
monitoring,  recordkeeping,  and 
recording  system,  to  include  the 
frequency  and  content  of  monitoring, 
recordkeeping,  and  reporting.  Further, 
the  rationale  for  the  proposed 
monitoring,  recordkeeping,  and 
reporting  system  shall  be  included  if 
either  condition  in  paragraph  (f)(3)(i)  or 
(f)(3)(ii)  of  this  section  are  met: 

(i)  If  monitoring  and  recordkeeping  is 
not  continuous,  or 

(ii)  If  reports  of  daily  average  values 
will  not  be  included  in  Periodic  Reports 
when  the  monitored  parameter  value  is 
above  the  maximum  level  or  below  the 
minimum  level  as  established  in  the 
operating  permit  or  the  Notification  of 
Compliance  Status. 


(g)  Alternative  continuous  monitoring 
and  recordkeeping.  An  owner  or 
operator  choosing  not  to  Implement  the 
continuous  parameter  operating  and 
recordkeeping  provisions  listed  in 
§  63.485  for  continuous  front-end 
process  vents,  §  63.486  for  batch  &x)nt- 
end  process  vents  and  aggregate  batch 
vent  streams,  §  63.493  for  back-end 
process  operations,  and  §  63.501  for 
wastewater,  may  instead  request 
approval  to  use  alternative  continuous 
monitoring  and  recordkeeping 
provisions  according  to  the  procedures 
specified  in  paragraphs  (g)(1)  through 
(g)(4)  of  this  section.  Requests  shall  be 
submitted  in  the  Precompliance  Report 
as  specified  in  paragraph  (e)(3)(iv)  of 
this  section,  if  not  idready  included  in 
the  operating  permit  application,  and 
shall  contain  the  information  specified 
in  paragraphs  (g)(2)(ii)  and  (g)(3)(ii)  of 
this  section,  as  applicable. 

(1)  The  provisions  in  §63.8(p{5)(i)  of 
subpart  A  shall  govern  the  review  and 
approval  of  requests. 

(2)  An  owner  or  operator  of  an 
affected  source  that  does  not  have  an 
automated  monitoring  and  recording 
system  capable  of  measuring  parameter 
values  at  least  once  every  15  minutes 
and  that  does  not  generate  continuous 
records  may  request  approval  to  use  a 
nonautomated  system  with  less  frequent 
monitoring,  in  accordance  with 
paragraphs  (g)(2)(i)  and  (g).(2)(ii)  of  this 
section. 

(i)  The  requested  system  shall  include 
manual  reading  and  recording  of  the 
value  of  the  relevant  operating 
parameter  no  less  frequently  than  once 
per  hour.  Daily  average  or  batch  cycle 
daily  average  values  shall  be  calculated 
from  these  hourly  values  and  recorded. 

(ii)  The  request  shall  contain: 

(A)  A  description  of  the  planned 
monitoring  and  recordkeeping  system; 

(B)  Documentation  that  the  affected 
source  does  not  have  an  automated 
monitoring  and  recording  system; 

(C)  Justification  for  requesting  an 
alternative  monitoring  and 
recordkeeping  system;  and 

(D)  Demonstration  to  the 
Administrator's  satisfaction  that  the 
proposed  monitoring  frequency  is 
sufficient  to  represent  control  device 
operating  conditions,  considering 
typical  variability  of  the  specific  process 
and  control  device  operating  parameter 
being  monitored. 

(3)  An  owner  or  operator  may  request 
approval  to  use  an  automated  data 
compression  recording  system  that  does 
not  record  monitored  operating 
parameter  values  at  a  set  frequency  (for 
example,  once  every  15  minutes),  but 
that  records  all  values  that  meet  set 
critena  for  variation  froin  previously 
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recorded  values,  in  accordance  with 
paragraphs  (g)(3)(i)  and  (g)(3)(ii)  of  this 
section. 

(i)  The  requested  system  shall  be 
designed  to: 

(Aj  Measure  the  operating  parameter 
value  at  least  once  every  15  minutes; 

(B)  Except  for  the  monitoring  of  batch 
front-end  process  vents,  record  at  least 
four  values  each  hour  during  periods  of 
operation; 

(C)  Record  the  date  and  time  when 
monitors  are  turned  off  or  on; 

(D)  Recognize  unchanging  data  that 
may  indicate  the  monitor  is  not 
functioning  properly,  alert  the  operator, 
and  record  the  incident; 

(E)  Calculate  daily  average  or  batch 
cycle  daily  average  values  of  the 
monitored  operating  parameter  based  on 
all  measured  data;  and 

(F)  If  the  daily  average  is  not  an 
excursion,  as  defined  in  §  63.505  (g)  or 
(h),  the  data  for  that  operating  day  may 
be  converted  to  hourly  average  values 
and  the  four  or  more  individual  records 
for  each  hour  in  the  operating  day  may 
be  discarded. 

(ii)  The  request  shall  contain: 

(A)  A  description  of  the  monitoring 
system  and  data  compression  recording 
system,  including  the  criteria  used  to 
determine  which  monitored  values  are 
recorded  and  retained; 

(B)  The  method  for  calculating  daily 
averages  and  batch  cycle  daily  averages; 
and 

(C)  A  demonstration  that  the  system 
meets  all  criteria  in  paragraph  (g)(3)(i)  of 
this  section. 

(4)  An  owner  or  operator  may  request 
approval  to  use  other  alternative 
monitoring  systems  according  to  the 
procedures  specified  in  §  63.8(f)(4)  of 
subpart  A. 

(h)  Reduced  recordkeeping  progmm. 
For  any  parameter  with  respect  to  any 
item  of  equipment,  the  owner  or 
operator  may  implement  the 
recordkeeping  requirements  in 
paragraph  (h)(1)  or  (h)(2)  of  this  section 
as  alternatives  to  the  continuous 
operating  parameter  monitoring  and 
recordkeeping  provisions  listed  in 
§  63.484  for  storage  vessels,  §  63.485  for 
continuous  front-end  process  vents, 
§63.486  for  batch  fitint-end  process 
vents  and  aggregate  batch  vent  streams, 
§63.493  for  back-end  processes,  and 
§  63.501  for  wastewater.  The  owner  or 
operator  shall  retain  for  a  period  of  5 
years  each  record  required  by  paragraph 
(h)(1)  or  (h)(2)  of  this  section. 

(1)  The  owner  or  operator  may  retain 
only  the  daily  average  or  the  batch  cycle 
daily  average  value,  and  is  not  required 
to  retain  more  frequent  monitored 
operating  parameter  values,  for  a 
monitored  parameter  with  respect  to  an 


item  of  equipment,  if  the  requirements 
of  paragraphs  (h)(l)(i)  through  (h)(l)(iv) 
of  this  section  are  met.  An  owner  or 
operator  electing  to  comply  with  the 
requirements  of  paragraph  (h)(1)  of  this 
section  shall  notify  the  Administrator  in 
the  Notification  of  Compliance  Status 
or,  if  the  Notification  of  Compliance 
Status  has  already  been  submitted,  in 
the  Periodic  Report  inunediately 
preceding  implementation  of  the 
requirements  of  paragraph  (h)(1)  of  this 
section. 

(i)  The  monitoring  system  is  capable 
of  detecting  uru^alistic  or  impossible 
data  during  periods  of  operation  other 
than  startups,  shutdowns  or 
malfunctions  (e.g.,  a  temperature 
reading  of  -  200''C  on  a  boiler),  and  will 
alert  the  operator  by  alarm  or  other 
means.  The  ovmer  or  operator  shall 
record  the  occiurence.  All  instances  of 
the  alarm  or  other  alert  in  an  operating 
day  constitute  a  single  occurrence. 

(ii)  The  monitoring  system  generates, 
updated  at  least  hourly  throu^out  each 
operating  day,  a  running  average  of  the 
monitoring  values  that  have  been 
obtained  during  that  0{>erating  day,  and 
the  capability  to  observe  this  running 
average  is  readily  available  to  the 
Administrator  on-site  during  the 
operating  day.  The  owner  or  operator 
shall  record  the  occurrence  of  any 
period  meeting  the  criteria  in 
paragraphs  (h)(l)(ii)(A)  through 
(h)(l)(ii)(C)  of  this  section.  All  instances 
in  an  operating  day  constitute  a  single 
occurrence. 

(A)  The  miming  average  is  above  the 
maximum  or  below  the  minimum 
established  limits; 

(B)  The  nmning  average  is  based  on 
at  least  six  one-hour  periods;  and 

(C)  The  running  average  reflects  a 
period  of  operation  other  than  a  startup, 
shutdown,  or  malfunction. 

(iii)  The  monitoring  system  is  capable 
of  detecting  unchanging  data  during 
periods  of  operation  other  than  startups, 
shutdowns  or  malfunctions,  except  in 
circumstances  where  the  presence  of 
imchanging  data  is  the  expected 
operating  condition  based  on  past 
experience  (e.g.,  pH  in  some  scrubbers), 
and  will  alert  the  operator  by  alarm  or 
other  means.  The  owner  or  o])erator 
shall  record  the  occurrence.  All 
instances  of  the  alarm  or  other  alert  in 
an  operating  day  constitute  a  single 
occurrence. 

(iv)  The  monitoring  system  will  alert 
the  owner  or  operator  by  an  alarm,  if  the 
running  average  parameter  value 
calculated  imder  paragraph  (h)(l)(ii)  of 
this  section  reaches  a  set  point  that  is 
appropriately  related  to  the  estabhshed 
limit  for  the  parameter  that  is  being 
monitored. 


(v)  The  owner  or  operator  shall  verify 
the  proper  functioning  of  the  monitoring 
system,  including  its  abiUty  to  comply 
with  the  requirements  of  paragraph 
(hKl)  of  this  section,  at  the  times 
specified  in  paragraphs  (h)(l)(v)(A) 
through  (h)(l)(v)(C)  of  this  section.  The 
owner  or  operator  shall  document  that 
the  required  verifications  occurred. 

(A)  Upon  initial  installation. 

(B)  Annually  after  initial  installation. 

(C)  After  any  change  to  the 
programming  or  equipment  constituting 
the  monitoring  system,  which  might 
reasonably  be  expected  to  alter  the 
monitoring  system's  ability  to  comply 
with  the  requirements  of  this  section. 

(vi)  The  ovmer  or  operator  shall  retain 
the  records  identified  in  paragraphs 
(h)(l)(vi)(A)  through  (h)(l)(vi)(C)  of  tiiis 
section. 

(A)  Identification  of  each  parameter, 
for  each  item  of  equipment,  for  whidi 
the  owner  or  operator  has  elected  to 
comply  with  the  requirements  of 
paragraph  (h)  of  this  section. 

(B  J  A  description  of  the  applicable 
monitoring  system(s),  and  how 
compliance  will  be  achieved  with  each 
requirement  of  paragraphs  (h)(l)(i) 
through  (h)(l)(v)  of  this  section.  The 
description  shall  identify  the  location 
and  format  (e.g.,  on-line  storage,  log 
entries)  for  each  required  record.  If  the 
description  changes,  the  owner  or 
operator  shall  retain  both  the  current 
and  the  most  recent  superseded 
description. 

(C)  A  description,  and  the  date,  of  any 
change  to  the  monitoring  system  that 
would  reasonably  be  expected  to  affiect 
its  ability  to  comply  with  the 
requirements  of  paragraph  (h)(1)  of  this 
section. 

(2)  If  an  owner  or  operator  has  elected 
to  implement  the  requirements  of 
paragraph  (h)(1)  of  this  section  for  a 
monitored  parameter  with  respect  to  an 
item  of  equipment  and  a  period  of  6 
consecutive  months  has  passed  without 
an  excursion  as  defined  in  paragraph 
(h)(2)(iv)  of  this  section,  the  owner  or 
operator  is  no  longer  required  to  record 
the  daily  average  or  batch  cycle  daily 
average  value,  for  any  operating  day 
when  the  daily  average  or  batch  cycle 
daily  average  value  is  less  than  the 
maximum,  or  greater  than  the  minimum 
established  limit.  With  approval  by  the 
Administrator,  monitoring  data 
generated  prior  to  the  compliance  date 
of  this  subpart  shall  be  credited  toward 
the  period  of  6  consecutive  months,  if 
the  parameter  Umit  and  the  monitoring 
accompUshed  during  the  frariod  prior  to 
the  compUance  date  was  required  and/ 
or  approved  by  the  Administrator. 

(if  &  the  owner  or  operator  elects  not 
to  retain  the  daily  average  or  batch  cycle 
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daily  average  values,  the  owner  or 
operator  shall  notiiy  the  Administrator 
in  the  next  Periodic  Report.  The 
notification  shall  identify  the  parameter 
and  unit  of  equipment. 

(ii)  If,  on  ^y  operating  day  after  the 
owner  or  operator  has  ceased  recording 
daily  average  or  batch  cycle  daily 
average  val«es  as  provided  in  paragraph 
(h)(2)  of  dii$  section,  there  is  an 
excursion  as  defined  in  paragraph 
(h)(2)(iv)  of  this  section,  the  owner  or 
operator  shfU  immediately  resume 
retaining  the  daily  average  or  batch 
cycle  daily  average  value  for  each 
operating  day  and  shall  notify  the 
Administrator  in  the  next  Periodic 
Report.  The  owner  or  opmator  shall 
continue  to  retain  each  daily  average  or 
batch  cycle  daily  average  value  until 


another  period  of  6  consecutive  months 
has  passed  without  an  exclusion  as 
defined  in  paragraph  (h)(2)(iv)  of  this 
section. 

(ill)  The  ownw  or  operator  shall  retain 
the  records  specified  in  paragraphs 
mm).  (h)(l)(u).  and  (hldKiv)  of  this 
section,  for  the  duration  specified  in 
paragraph  (h)  of  this  section.  For  any 
calendar  month,  if  compliance  with 
paragraphs  (h)(l)(i)  through  (h)(l)(iv)  of 
this  section  does  not  result  in  retention 
of  a  record  of  at  least  one  oocurrence  or 
measured  parameter  value,  the  owner  or 
operator  shall  record  and  retain  at  least 
one  parameter  value  during  a  period  of 
operation  other  than  a  startup, 
shutdown,  or  malfunction. 

(iv)  For  the  purposes  of  paragraph  (h) 
of  this  section,  an  excursion  means  that 
the  daily  average  or  batch  cycle  daily 


averse  value  of  monitoring  data  for  a 
parameter  is  greater  than  the  maximum, 
or  less  than  the  minimum  established 
value,  except  as  provided  in  paragraphs 
(h)(2)(iv)(A)  and  (h)(2)(iv)(B)  of  this 
section. 

(A)  The  daily  average  or  batch  cycle 
daily  average  value  during  any  startup, 
shutdown,  or  malfunction  shall  not  be 
considered  an  exclusion  for  purposes  of 
paragraph  (h)(2)  of  this  section,  if  the 
owner  or  operator  follows  the  applicable 
provisions  of  the  startup,  shutdown,  and 
malfunction  plan  required  by 
§  63.6(e)(3)  of  subpart  A. 

(6)  An  excused  excursion,  as 
described  in  §  63.505(i),  shall  not  be 
considered  an  excursion  for  the 
purposes  of  paragraph  (h)(2)  of  this 
section. 


I       Table  1.— Appucabiuty  of  General  Provisions  to  Subpart  U  Affected  Sources 


Refeisnce 


63.1(a)(1)  ....,., 

63. 1(a)(2)-63i  1(a)(3) 

63.1(a)(4) 

63.1(a)(5)  

63. 1(a)(6)-63. 1(a)(8) 

63.1(a)(9) 

63.1(a)(10) 

63.1(a)(l1) 

63.1(a)(12>-6&.1(a)(14) 

63.1(b)(1) 

63.1(b)(2) 

63.11[b)(3) 


63.1(c)(1)  . 
63.1(c)(2)  . 
63.1(c)(3)  . 
63.1(c)(4)  . 
63.1(c)(5)  . 
63.1(d)  .„.. 

63.1(e)  

63.2 

63  3 

63;4(aM1HB3  4(a)(3) 
63.4(a)(4)  ... 
63.4(a)(5)  .„ 
63.4(b)  ...... 

63.4(c) 

63.5(a)  ...... 

63.5(b)(1)  ... 
63.5(b)(2)  ... 
63.5(b)(3)  ... 
63.5(b)(4)  ... 
63.5(b)(5)  ... 
63.5(b)(6)  .„ 

63.5(c) 

63.5(d)(1)(D 
63.5(d)(1)fiO  i 


63.5(d)(1)riiO 
63.5(d)(2)  .... 
63.5(d)(3)  .... 
63.5(d)(4)  .... 

63.5(e)  .: 

63.5(f)(1)  

63.5(f)(2)  

63.6(a)  

63.6(bM1)  .... 


Applies  to 
subpartU 


Yes 

Y«s 

Yes 

No.. 

Yes 

No.. 

No.. 

Yes 

Yes 

Yes 

Yes 

No.. 


Yes 

No.. 

No.. 

Yes 

Yes 

No.. 

Yes 

Yes 

Yes 

Yes 

No.. 

Yes 

Yes 

Yes 

Yes 

Yes 

No.. 

Yes 

Yes 

Yes 

No.. 

No.. 

Yes 

Yes 


No... 

xMo. 

Yes  . 

Yes 

Yes 

Yes 

Yes  . 

Yes 

Yes 


Convnent 


§63.482  of  Subpart  U  specifies  definitions  in  addHion  to  or  ttiat  supersede  definitions  in  §63.2. 

Subpart  U  (tfiis  table)  specifies  the  applicabiity  of  each  paragraph  in  subpart  A  to  subpart  U. 
Reserved. 

Resent. 

Subpart  U  and  other  cross-referenced  subparts  specify  calendar  or  operating  day. 

§63.480(8)  contains  specific  applicability  criteria. 

§  63.480(b)  of  subpart  U  provides  docunrwnlatlon  requirements  for  EPPUs  not  considered  affected 

sources. 
Subpart  U  (this  table)  specifies  the  appiicabiety  of  each  paragraph  in  subpart  A  to  subpart  U. 
Area  sources  are  not  subtect  to  subpart  U. 
Reserved. 

Except  that  affected  sources  are  not  required  to  submit  notifications  ovenidden  by  this  table. 
Reserved. 

§63.482  of  subpart  U  specifies  those  subpart  A  definitions  that  {^jply  to  subpart  U. 


Reserved. 


Resen/ed. 


§63.480(1)  of  subpart  U  specifies  requirements. 
Resen/ed. 


Except    that    for    affected    sources    subject   to    subpart    U,    emission    estimates    specified    in 

§63.5(d)(1)0i)(H)  are  not  required. 
§  63.506(e)(5)  of  subpart  U  specifies  Notification  of  Compliance  Status  requirements. 

Except  §63.5(d)(3)CH)  does  not  apply. 


Except  that  where  §63.5(d)(1)  is  referred  to,  §63.5(d)(1)(i)  does  not  ef)ply. 
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Table  1.— Appucabiuty  of  General  Provisons  to  Subpart  U  Affected  Sources— Continued 


Reference 


Appiiesto 
subpartU 

Yes 
Yes 
Yes 
Yes 

No ...- 

Y« 

Yes 

Yes 

No -. 

No 

Yes 

No 

Yes 

Yes 

Yes 

Yes „.. 

Yes 

No 

Yes 


Yes 
Yes 
No. 
Yes 
No. 
No. 

Yes 
Yes 

No. 
Yes 

Yes 

Yes 

No 

No. 

Yes 

Yes 

No. 

Yes 

No 

Yes 

Yes 

Yes 

No. 

No 

No 

No 

Yes 

No. 

No 

No 

Yes 

No 

Yes 

No. 

No. 

Yes 

No. 

Yes 

Yes 

No 

No. 

No 

No. 


Convnont 


63.6(b)(2) 

63.6(b)(3) 

63.6(b)(4) 

63.6(b)(5) 

63.6(b)(6) 

63.6(b)(7) 

63.6(c)(1) 

63.6(c)(2) 

63.6(c)(3) 

63.6(c)(4) 

63.6(c)(5) 

63.6(d)  .... 

63.6(e)  .... 


63.6(f)(1) 
63.6(f)(2) 
63.6(f)(3) 
63.6(g)  ... 
63.6(h)  ... 
63.6(i)  .„.. 


63.6(D 

63.7(a)(1) 
63.7(a)(2) 
63.7(a)(3) 
63.7(b)  .... 
63.7(c) 


63.7(d) 
63.7(e) 


63.7(f) 
63.7(g) 

63.7(h) 


63.8(a)(1) 

63.8(a)(2) 

63.8(a)(3)  

63.8(a)(4) 

63.8(b)(1) 

63.8(b)(2)  

63.8(b)(3) 

63.8(0(1  )(i)  

63.8(0(1  )(ii)  

63.8(0(1)08)  

63.8(0(2)  

63.8(0(3)  

63.8(0(4)  

63.8(0(5)-63.8(0(8) 

63.8(d)  

63.8(e)  

63.8(f)(1)-63.8(f)(3)  . 

63.8(f)(4)(i) „ 

63.8(f)(4)(iO  

63.8(f)(4)(yi)  „... 

63.8(f)(5)(i) 

63.8(0(5)(iO  

63.8(f)(5)(iM)  

63.8(0(6)  

63.8(g)  

63.9(a)  

63.9(0 

63.9(d)  ~......»... 

63.9(e)  

63.9(f)  

63.9(g)  


Reserved. 

§63.481  of  subpart  U  specifies  the  compKarKe  date. 

Reserved. 
Reserved. 

Reserved. 

Except  ttie  plan,  and  any  records  or  reports  of  startup,  shutdown  and  maHurx:tion  do  not  apply  to 
Group  2  emission  points,  unless  they  are  included  in  an  emissions  average. 

Except  that  in  §63.6(f)(2)riii)(D).  paragraph  63.7(c)  does  not  apply. 
Except  that  §63.6(f)(2)Ci)(D)  is  not  applicable. 

Subpart  U  does  rwt  require  opacity  and  visi)le  emission  standards. 

Except  for  §63.6(i)(15),  wtiich  is  reserved,  and  except  that  ttie  requests  for  extension  shaH  t>e  submit- 
ted no  later  ttian  tfie  date  on  wtiich  the  Precompkance  Report  is  required  to  be  sutmnitted  in 
§63.506(e)(3)(i). 

§  63.506(e)(5)  of  subpart  U  specifies  submittal  dates. 

§  63.504(a)(4)  of  subpart  U  specifies  notification  requirements. 

Except  if  the  owner  or  operator  chooses  to  submrt  an  alternative  norx>pacity  emission  starxlard  for  ap- 
proval under  §  63.6(g). 

Except  that  performance  tests  must  be  conducted  at  maximum  representative  operating  corxMons.  In 
addition,  some  of  ttie  testing  requirements  specified  in  sutjpart  U  are  not  consistent  with 
§  63.7(e)(3). 

Subpart  U  specifies  applicable  test  methods  and  provides  alternatives. 

Except  that  references  to  the  Notification  of  Compliance  Status  report  in  63.9(h)  of  subpart  A  are  re- 
placed with  the  requirements  in  §  63.506(e)(5)  of  subpart  U. 

Except  §63.7(h)(4)(ii)  is  not  applicable,  since  the  site-specific  test  plans  in  §  63.7(c)(3)  are  not  re- 
quired. 


Reserved. 


Subpert  U  specifies  locations  to  conduct  monitoring. 


§63.505  of  subpart  U  specifies  monitoring  frequency. 


Timeframe  for  submitting  request  is  specified  in  §  63.506(f)  of  subpart  U. 


Subpart  U  does  not  require  CEM's. 

Data  reduction  procedures  specified  in  §63.506(d)  of  sutipart  U. 

Sutipart  U  does  not  require  an  initial  notification. 


Subpart  U  does  not  require  opacity  and  visUe  emission  standards. 

§  63.506(e)(5)  of  subpart  U  specifies  Notification  of  Compliance  Status  requirements. 
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Reference 


AppKesto 
sufapartU 


Conwnenl 


63.9(i) 

63.9Q 

63.10(a)  ... 

63.10(bH1) 

63.10(b)(2)  ... 

63.10(b)(3) 

63.10(c)  .... 

63.10(d)(1) 

63.10(d)(2) 

63.10(d)(3) 

63.10(d)(4) 

63.10(d)(5) 


63.10(e)  . 
63.10(f)  ., 
63.10(d)(4)  .,. 

63.11  

63.12 

63.13 

63.14 

63.15 


Yes 

No 

Yes 

Yes 

Yes 

No. 

No. 

Yes 

No 

No. 

Yes 

Yes 


No 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 


§63.480(b)  of  subpart  U  requires  documentation  of  sources  that  are  not  affected  sources. 
§63.506  of  subpart  U  specifies  recordkeeping  requirements. 


Subpart  U  does  not  require  opacity  and  visMe  emission  standards. 

Except  that  reports  required  by  §63.10(d)(5)(i)  shall  be  submitted  at  the  same  time  as  Perlodk:  Re- 
ports specified  In  §63.506(e)(6)  of  sutifMWt  U.  The  startup,  shutdown,  and  malfunction  plan,  and  any 
records  or  reports  of  startup,  stwtdown,  and  malfunction  do  not  apply  to  Group  2  emission  points 
unless  Vney  are  included  in  an  emissions  average. 


Table  2.  Appucabiuty  of  Subparts  F,  G,  &  H  to  Subpart  U  Affected  Sources 


Refererice 


App«esTo 
subpartU 


Comment 


Applicable  section 
of  sutjpart  U 


SubpartF 


SubpartO 


63.110 

63.111 

63.112 

63.113-63.116 

63. 119-63.128 

63.124-63.125 

63.126-63.13P 

63.131-63.1 

63.148 


63.149 
63.150(a)  I 

63.150(f). 
63.150(g)(1)  *nd 

63.150(g)(2). 

63.150(g)(3) 

63.150(g)(4) 

63.150(g)(5) 

63.150(h)(1)  and 

63.150(h)(2). 
63.150(h)(3) 
63.150(h)(4) 
63.150(h)(5) 
63.150(i)  throiigh 

63.150(0). 
63.151-63.132 


No 

Yes 

No 

Yes 

Yes 

No. 

No 

Yes 

Yes 

No. 
No 

No 

Yes 

No 

Yes 

No 

Yes 
No 
Yes 
No 

No 


Several  definitions  from  63.111  are  incorporated  by  reference  into  63.482 

With  the  differences  noted  in  63.486(b)  through  63.485(k)  ._ „ 

Vyfith  the  differences  noted  in  63.484(c)  through  63.484(q)  

Reserved 

With  the  differences  noted  in  63.501(a)(1)  through  63.501(a)(8)  

With  the  dMerences  noted  in  63.484(c)  through  63.484(q)  and  63.501(a)(1)  through 

63.501(a)(8). 
Reserved 


63.482 

63.485 
63.484 


63.501 

63.484  and  63.501 


63.503(g)(3) 
63.503(g)(5) 

63.503(h)(3) 
63.503(h)(5) 


SubpartH 


63.160-63.196  „.. 


Yes 


Subpart  U  affected  sources  must  comply  with  aH  requirements  of  subpart  H 


63.502 
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Table  3.— Group  1  Storage  Vessels  at  Existing  Affected  Sources 


Vessel  capacity 
(cubic  meters) 


Vapor  pres- 
sure* 
(Mtopascate) 


75  <  capacity  <  151 
151  <  capacity 


213.1 
2S.2 


■Maximum  true  vapor  pressure  of  total  organic  HAP  at  storage  temperature. 

Table  4.— Group  1  Storage  Vessels  at  New  Sources 


Vessel  capacity 
(cubic  meters) 


Vapor  Pres- 
sure* 
(Mtopascals) 


38  <  capacity  <  151 
151  <  capacity :... 


2  13.1 
2  0.7 


*  Maximum  true  vapor  pressure  of  total  organic  HAP  at  storage  temperature. 

Table  5.— Known  Organic  HAP  From  Elastomer  Products 


Organic  HAP/chemical  name  (CAS 
No.) 


Elastomer  Product/Subcategory 


BR 


EPI 


EPR 


HBR 


HYP 


NEO 


NBL 


NBR 


PBR/ 
SBRS 


PSR 


SBL 


SBRE 


Acrylonitrile  (107131) 

1,3  Butadiene  (106990)  :. 

CartxKi  Tetrachloride  (56235) 

Chlorobenzene  (108907)  

Chlorofomi  (67663) 

Chloroprene  (126998) 

Epichlorohydrin  (106898) 

Ethylbenzene  (100414) 

Ethylene  Dichloride  (75343)  .. 

Ethylene  Oxide  (75218) 

Formaldehyde  (50000)  .'. 

Hexane  (100543)  „. 

Methanol  (67561) 

Methyl  Chloride  (74873)  

Propylene  Oxide  (75569) 

Styrene  (100425)  '.. 

Toluene  (108883)  

Xylenes  (1330207) 


• 
• 


• 

• 


• 
• 
• 


• 
• 


• 
• 
• 


• 
• 


• 
• 


• 
• 


• 
• 

• 


• 
• 


AAAACAS  No.  -  Chemical  Abstract  Sennce  Number. 

BR  -  Butyl  Rut>ber. 

EPI  m  Eptchlorohydrin  Rubber. 

EPR  ■  Ethylene  Propylene  Rubber. 

HBR  -  Halobutyl  Rubber. 

HYP-HypalonTM. 

NEO  »  Neoprene. 

NBL  -  Nitrile  Butadiene  Latex. 

NBR  -  Nitrile  Butadiene  Rut>t>er. 

PBR/SBRS  >  Polybutadiene  and  Styrene  Butadiene  Rubber  by  Solution. 

PSR  -  Polysulfide  Rubber. 

SBL  >  Styrene  Butadiene  Latex. 

SBR  =  Styrene  Butadiene  Rubt)er  by  Emulsion  or  Solution. 

*  Includes  mono-  and  di-ethers  of  ethylene  glycol,  diethylene  glycol,  and  triethylene  glycol  R-(0CH2  CH2)n  -OR'  wt»re: 

n-1,2,  or3; 

R<iall<yl  or  aryl  groups;  arxl 

R'-R,  H,  or  groups  which,  when  removed,  yield  glycol  ethers  with  the  stmcture: 

R-(0CH2  CH2)„-OH 

Table  6.— Group  l  Batch  Front-End  Process  Vents— Monitoring,  Recordkeeping,  and  Reporting 

Requirements 


Control/recovery  device 

Parameter  to  be  monitored 

Recordkeeping  and  reporting  requirements  for 
monitored  parameters 

Thermal  Incinerator 

Firebox  temperature*  „ 

1.     ContiruKMjs     records     as     specified     in 

§63.491(e)(1)«'. 
2.  Record  and  report  the  average  firebox  tenr>- 
perature  measured  during  the  performance 
test— NCS.' 
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TABtE  6.— Group  1  Batch  Frc«^-End  Process  Vents— Monitoring,  Recordkeeping,  and  Reporting 

•  REQUIREMENT&— Continued 


Qontrot/recovery  device 


Parameter  to  t)e  monikxed 


Recordkeeping  and  reporting  requirements  for 
monitored  parameters 


Catalytic  Incinerator 


Temperature  upstream  and  downstream  of  the 
catalyst  bed. 


Boiler  or  Process  He^er  with  a  design  heat 
input  capacity  less  than  44  megawatts  and 
wtiere  ttie  batch  front-end  process  vents  or 
aggregate  batch  vent  streams  are  nca  intro- 
duced with  or  used  as  ttie  primary  fuel. 


Firebox  temperature*  


Flare 


Presence  of  a  flame  at  the  pilot  right 


3.  Record  the  batch  cycle  daily  average  flre- 
bOK  temperature  as  specified  in 
§63.491  (e)(2). 

4.  Report  afl  batch  cycle  daily  average  tem- 
peratures that  are  below  the  minimum  oper- 
ating temperature  established  in  the  NCS  or 
operating  permit  and  all  instances  wtien 
monitoring  data  are  not  collected— PR.<»* 

1.  Continuous  records  as  specified  in 
§  63.491  (e)(1).b 

2.  Record  a/KJ  report  the  average  upstream 
and  downstream  temperatures  and  the  aver- 
age temperature  difference  across  the  cata- 
lyst bed  measured  during  ihe  performance 
test— NCS.-^ 

3.  Record  ttie  batch  cyde  daily  average  up- 
stream temperature  and  temperature  dif- 
ference across  catalyst  bed  as  specified  in 
§63.491  (e)(2). 

4.  Report  alt  batch  cycle  daily  average  up- 
stream temperatures  that  are  below  the  mirv 
imum  upstream  temperature  established  in 
the  NCS  or  operating  permit— PR.*'' 

5.  Report  aR  t>atch  cyde  daily  average  tem- 
perature differences  across  the  catalyst  bed 
that  are  below  the  minimum  differerKe  es- 
tablished in  the  NCS  or  operating  permit— 
PR.O' 

6.  Report  eUl  instances  wtien  monitoring  data 
are  not  collected.* 

1.  Continuous  records  as  specified  in 
§  63.491(e)(1).'' 

2.  Record  arKt  report  the  average  firebox  tem- 
perature measured  during  ttie  peiiformance 
test— NCS."^ 

3.  Record  ttie  batch  cyde  daily  average  fire- 
box temperature  as  specified  in 
§  63.491  (e)(2).'« 

4.  Report  all  batch  cyde  daily  average  tem- 
peratures ttiat  are  below  ttie  minimum  oper- 
ating temperature  established  in  ttie  NCS  or 
operetting  permit  and  all  instarx;es  when 
monitoring  data  are  not  collected — PR.<«' 

1.  Hourly  records  of  wtiettier  ttie  monitor  was 
continuously  operating  during  batch  emis- 
sion episodes  selected  for  control  and 
whettier  ttie  pilot  flame  was  continuously 
present  during  each  hour. 

2.  Reconl  and  report  ttie  presence  of  a  flame 
at  the  pilot  ligtit  over  ttie  full  period  of  ttie 
compliance  determination— NCS.c 

3.  Record  ttie  times  and  durations  of  all  peri- 
ods during  batch  emission  episodes  wtien  a 
pilot  flame  is  absent  or  ttie  monitor  is  not 
operating. 

4.  Report  ttie  times  and  durations  of  all  peri- 
ods during  t>atch  emission  episodes  se- 
lected for  control  when  aH  pilot  flames  of  a 
flare  are  absent— PR."* 
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Tabi£  6.— Group  l  Batch  FRO^f^-END  Process  Vents— Monitoring,  Recordkeeping,  and. Reporting 

Requirements— Continued 


Control/recovery  device 


Scrubber  for  halogenated  batch  front-end  proc- 
ess vents  or  aggregate  batch  vent  streams 
(Note:  Controlled  by  a  combustion  device 
other  than  a  flare). 


Ab6ort)eri 


Absoifoerr 


Parameter  to  t>e  monitored 


pH  of  scrubber  effluent,  and 


Scrubber  liquid  flow  rate 


Exit  temperature  of  Vne  absort>ing  liquid,  arxj 


Exit  specific  gravity  for  the  absorbing  liquid 


Condenser r 


Exit  (product  side)  temperature 


Recontceeping  and  reporting  requiremerrts  for 
monitored  parameters 


records    as    specified 


1.  Continuous 
§63.491  (eXI).* 

2.  Record  and  report  the  average  pH  of  the 
scrut>t>er  effluent  measured  during  the  per- 
formance test — NCS.": 

3.  Record  the  batch  cyde  daily  average  pH  of 
the  scrubber  effluent  as  specified  in 
§63.491  (e)(2). 

4.  Report  al  batch  cyde  daily  average  pH  val- 
ues of  the  scrubber  effluent  ttiat  are  bekm 
tfw  minimum  operating  plH  established  in 
the  f^CS  or  operating  permit  and  all  irv 
stances  when  insufficient  morutonng  data 
are  collected— PR."' 

1.  Contirwous  records  as  specified  in 
§63.491  (e)(1).'' 

2.  Record  and  report  ttie  scrubber  liquid  flow 
rate  measured  during  ttie  performarwe 
test— NCS.-^ 

3.  Record  ttw  batch  cycle  daity  average  scrub- 
tier  liquid  flow  rate  as  specified  in 
§63.491  (e)(2). 

4.  Report  all  t)atch  cyde  daity  average  scrub- 
ber liquid  flow  rates  ttiat  are  t>elow  tt>e  mini- 
nxim  flow  rate  estat)lished  in  the  NCS  or 
operating  permit  and  all  instances  wtwn  in- 
sufficient monitohng  data  are  collected — 
PR.o* 

1.  Continuous  records  as  spedfied  in 
§63.491(e)(1).'' 

2.  Record  and  report  the  average  exit  terrv 
perature  of  ttie  absortxng  liquid  measured 
during  the  performance  test — NCS.'^ 

3.  Record  the  batch  cyde  daily  average  exit 
temperature  of  ttw  absortiing  liquid  as  spec- 
ified in  §63.491  (e)(2)  for  each  batch  cyde. 

4.  Report  all  the  t>atch  cyde  daily  average  exit 
temperatures  of  ttie  absortMng  Itquld  ttiat  are 
below  the  minimum  operating  terrperature 
established  in  tt^  NCS  or  operating  permit 
and  all  instances  wfien  rrxxiitoring  data  are 
not  collected— PR."' 

1.  Continuous  records  as  specified  In 
§  63.491  (e)(1).'> 

2.  Record  and  report  the  average  exit  specific 
gravity  measured  during  the  performance 
test^-NCS. 

3.  Record  the  ktatch  cyde  daily  average  exit 
specific  gravity  as  specified  in 
§63.491  (e)(2). 

4.  Report  all  batch  cyde  daily  average  exit 
specific  gravity  values  that  are  below  the 
minimum  operating  terrperature  established 
in  the  NCS  or  operating  permit  and  ail  irv 
stances  wften  monitoring  data  are  not  co^ 
lected— PR."' 

1.  Continuous  records  as  specified  in 
§63.491  (eXI)." 

2.  Record  and  report  the  average  exit  tem- 
perature measured  during  the  performarx:e 
test— NCS. 

3.  Record  ttie  batch  cyde  daily  average  exit 
temperature  as  specified  in  §63.491  (e)(2). 

4.  R^Mrt  all  ktatch  cyde  daily  average  exit 
temperatures  that  are  atx>ve  the  maximum 
operating  temperature  estat>lished  in  the 
NCS  or  operating  permit  and  ail  instances 
wfien  nrxKiitoring  data  are  not  collected — 
PR.** 
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Table  6.— Group  i  Batch  Front-End  Process  Vents— Monitoring,  Recordkeeping,  and  Reporting 

Requirements— Continued 

Con|roi/recovery  dsvice 

Paramelar  to  be  monitorad 

Recordkeeping  and  reporting  requirements  for 

1 

monitored  parameters 

Cart)on  Adsort)4r' _. 

Total  regenecBlion  sfeeam  mass  flow  during 

1.  Record  of  total  regeneration  stream  mass 

caitMn  bed  regeneration  cycle(s),  and. 

flow  for  each  carbon  bed  regeneration  cyde. 

2.  Record  and  report  the  total  regenerdbon 
sfream  mass  ftow  dunng  each  caibon  bed 
regenerabon  cyde  during  the  perfomiance 

• 

test— NCS.' 
3.  Report  all  cartxm  bed  regeneration  cycles 
when  the  total  regeneration  stream  mass 
ftow  is  above  the  maximum  mass  ftow  rate 
established  in  the  NCS  or  operating  per- 
mit-Pa"* 

Cartwn  AdsortM 

r« 

Temperature  of  the  carbon  bed  alter  regenera- 

1. Record  the  temperature  of  the  caitxm  bed 

tion  and  within  15  minutes  of  compieiing 

after  each  regeneration  and  within  15  mirt- 

any  cooing  cycie<s). 

utes  of  completing  any  cooling  cycie(s). 

- 

2.  Record  and  report  the  temperature  of  the 
carbon  bed  after  each  regeneration  and 
««hin  15  ntinutes  of  completing  any  cooling 

• 

cycie(s)  measured  during  the  perlbnnance 
last-fK^S.c 
3.  Report  all  caibon  bed  regeneration  cycles 
wften  the  temperature  of  the  carbon  t>ed 

after  regeneration,  or  within  15  minutes  of 
completing  any  cooling  cycie<s),  is  above 
the  nwdmum  temperature  established  in  the 
NCS  or  operating  perniH— PR.'" 

MtCoriMOtNk 

as  

Presenoa  of  Wow  (fverled  to  the  atmosphere 

1.  Hourty  records  of  whether  the  flow  indk»tor 

from  the  coraiot  dawioe  or. 

was  operating  during  batch  emission  epi- 

V 

- 

sodes  seiectad  for  comroi  and  whether  flow 
was  detected  at  any  time  during  the  hotr. 

as  specified  in  §  63.401  (e)0). 
2.  Record  and  report  tie  times  and  durations 
of  al  periods  during  baleh  emissien  epi- 

sodee  seiectad  for  control  w4wn  emissions 
are  diverted  through  a  bypass  line  or  the 
ftow  mOcator  is  not  operalkig— PO.o 

mcomctotMk 

aa  _........_.... .■.............^„ 

Monthly  inspecliens  of  sorted  vrtwes 

1.  Records  that  monthly  inspections  were  per- 
formed as  specified  in  §6a49l  (eK4)(i). 

2.  Record  and  raport  si  monMy  inepections 

that  show  the  valves  are  not  dosed  or  the 
seal  bas  been  ehangad-Pao 

Ataotar.  Conitomer,  and  Cirtion  AdKMbar 

Conceri>Bti«>i  lawel  or  reating  iwdlcaisd  by  m% 

1.    Continuous    rscords    as    specified    in 

(as  an  ailwnaixu  to  th»  stem). 

orgww:  nHnilaiing  device  at  the  oiaM  of 

§Mi^CHt).> 

tha  recowsiy  <swica. 

2.  Raoord  and  report  Itee  SMarsQe  ooncenlra- 

tion  lewel  or  readbig  laeaBWisd  during  tha 

3.  Racocd  Ihe  bateh  cyda  d^  avenge  conr 

cenkaion  level  or  rearing  as  specified  in 
§83.491<a)<2). 

4.  nsport  a^^twy  cyctedaily  average  con- 

oentoaion  tovels  or  readbigs  that  are  above 

via  maMiMiNn  concenbaHon  or  readkig  es- 
tMMiad  in  tie  NCS  or  operating  permit 

^ 

na^colarted    PR.'U                                           ] 

*»***y  "*y  b*  imuiu  J  in  •m  ■wbon  or  in  Ww  dacMwwfc  iwwe dhUaly  downatraaw  ct  Urn  IwbCBi  balBW  mm  smUImMM  Haat  aii<tf>»»M  Is  a» 

>"Cawliiuuui  wcwdT  is  dsinad  in  »63.ni  of  SMtpaH  a 

ISS®  "«?f5!"S^  "♦  CompiKtoa  SMM  dMoMtf  in^»6e.5e6(«K9). 

«m  .  Pwiodi^  Riports  dHGtiwd  in  §63.50t(eM6)  of  IMS  autapMl 

j^ptMki  Nporto  ahal  inctuda  tlw  duraien  of  periodB  wtan  mwiilHrino  data  are  not  colacM  a*  aiwciied  in  §83.506<eK6Mtt)(C>  of  this 

'AiwfiMiMiy.  Itasa  (tevicaa  may  eonyty  wMtelfw  organic  monitor 

7«LE  7.— OPERATINQ  PARAMfclbHS  FOR  WHICH  WONTTOWNG  LEVELS  ARE  REQWRED  TO  BE  ESTABUSHEO  FOR 

Continuous  and  Batch  Front-Eno  Process  Vents  and  Aggregate  Batch  Vent  Streams 

CanM 

DVReeovery  dsvioe 

Parameters  to  be  monitored 

Estabfished  operating  parameter(s)                     | 

Ttamai^  ncinocB 

tar  - 

rireDOx  iBHiDersajrA 

1 
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Table  7.-Operating  Parameters  for  Which  Monitoring  Levels  Are  Required  To  Be  Estabushed  for 
Continuous  and  Batch  Front-End  Process  Vents  and  Aggregate  Batch  Vent  Streams— Continued 


Control/Recovery  device 
Catalytic  incineralor  

Boiler  or  process  heater  

Scrvjt)ber  for  halogenated  vents  ..... 

Absoiber 

Corxlenser 

Caitxxi  absorber 


Other  devices   (or  as  an  alternate  to  the 
above)*. 


Parameters  to  be  monitored 


Temperature  upstream  and  downstream  of  the 
c^alystbed. 

Firebox  temperature  

Ph  of  scrubber  effluent;  and  scrubber  liquid 
flow  rate. 

Exit  temperature  of  ttie  absortiing  liquid;  and 
exit  specific  gravity  of  the  atjsorbing  liquid. 

Exit  temperature  

Total  regeneration  stream  mass  flow  during 
cartxm  bed  regeneration  cycle;  and  tem- 
perature of  the  cartx>n  bed  after  regenera- 
tion (and  within  15  minutes  of  completing 
any  cooling  cycie(s)). 

HAP  concentration  level  or  reading  at  outlet  of 
device. 


Established  operating  parameter(s) 


Minimum  upstream  temperature;  aixl  minimum 
temperature  difference  across  the  catalyst 
bed. 

Minimum  temperature. 

Minimum  pH;  and  minimum.flow  rate. 

Minimum  temperature;  arxl  minimum  specific 
gravity. 

Maximum  temperature. 

Maximum  nriass  flow;  and  maximum  tempera- 
ture. 


Maximum  HAP  corx^ntration  or  reading. 


■Concentration  is  measured  instead  of  an  operatirig  parameter. 

Table  8.— Summary  of  Compliance  Alternative  Requirements  for  the  Back-End  Process  Provision 


Compliance  alternative 


Compliance  Using  Stripping  Technology,  Dem- 
onstrated through  Periods  Sampling 
[§  63.495(b)]. 


Compliance  Using  Stripping  Techrralogy,  Dem- 
onstrated through  Stripper  Parameter  Mon- 
itoring [§  63.495(c)]. 


Determining  Compliarwe  Using  Control  or  Re- 
covery Devices  [§63.496]. 


Parameter  to  be  monitored 


Residual  organic  HAP  content  in  each  sample 
of  crumb  or  latex. 


Quantity  of- Material  (weight  of  latex  or  dry 
crumb  mbber)  represented  by  each  sample. 


At  a  minimum,  temperature,  pressure,  steam- 
ing rates  (for  steam  strippers),  and  some 
parameter  that  is  indicative  of  residence 
time.. 


Parameters  to  t>e  monitored  are  described  in 
Table  3  of  subpart  G.. 


Requirements 


(1 )  If  batch  stripping  is  used,  at  least  or>e  rep- 
resentative sample  Is  to  be  taken  from  every 
twtch. 

(2)  If  continuous  stripping  is  used,  at  least  one 
representative  sample  is  to  be  taken  each 
operating  day. 

(1)  Acceptalsle  methods  of  determining  this 
quantity  are  production  records,  measure- 
ment of  stream  chsuacteristics,  and  engi- 
neering cak:ulations. 

(1)  Establish  stiipper  operating  parameter  lev- 
els for  each  grade  in  accordance  with 
§  63.505(e). 

(2)  Corrtinuously  nxxiitor  stiipper  operating  pa- 
rameters. 

(3)  If  houHy  average  parameters  are  outside  of 
the  established  operating  parameter  levels, 
a  crumb  or  latex  sample  shall  be  taken  in 
accordance  with  §63.495(c)(3)(ii). 

Comply  with  requirements  listed  in  Table  3  of 
subpart  G,  except  for  the  requirements  for 
hak)genated  vent  stream  scrutjbers. 


[FR  Doc.  96-21941  Filed  9-4-96;  8:45  am] 
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OEPARTIIENT  OF  LABOR 

Emplpym^nt  and  Training 
AdminiatfHUun 

20CFRPart655 

MN  1206^803  «-^ 

Wage  and  Hour  Division 

29  CFR  Part  506 

Rmi215-AA90 

Attastaliona  by  Emptoyers  Using  Aiian 
CrewmemtMTS  for  Longshore  Activities 
in  U.S.  Ports 

AGENCCS:  Employment  and  Training 
AdministTBtion  and  Wage  and  Hour 
Division.  Employment  Standards 
Administration,  Labor. 

ACTION:  Fi^l  rule. 

SUMMARY:  The  Employment  and 
Training  Administration  (ETA)  and  the 
Employment  Standards  Administration 
(ESA)  of  the  Department  of  Labor  (DOL 
or  Department)  are  promulgating 
regulations  to  implement  amendments 
to  existing  regulations  governing  the 
filing  and  enforcement  of  attestations  by 
employers  seeking  to  use  alien 
crewmeml^rs  to  perform  longshore 
work  in  th^  U.S.  The  amendments  relate 
to  employers'  use  of  alien  crewmembers 
to  perform  longshore  work  at  locations 
in  the  State  of  Alaska.  Under  the 
Immigration  and  Nationality  Act, 
employersi  in  certain  circumstances,  are 
required  to  submit  attestations  to  DOL 
in  order  to  be  allowed  by  the 
Immigration  and  Naturalization  Service 
(INS)  to  use  alien  crewmembers  to 
perform  specified  longshore  activities  at 
locations  in  the  State  of  Alaska.  The 
attestation  process  is  administered  by 
ETA,  whil^  complaints  and 
investigations  regarding  the  attestations 
are  handled  by  ESA. 

DATES:  Effective  Date:  The  final  rule 
promulgated  in  this  doctmient  is 
effective  on  October  7,  1996. 
FOR  FURTHf  R  INFORMATION  CONTACT:  On 
20  CFR  part  655.  subpart  F,  and  29  CFR 
part  506,  subpart  F,  contact  Flora  T. 
Richardson.  Chief,  Division  of  Foreign 
Labor  Certifications,  U.S.  Employment 
Service,  Eijiployment  and  Training 
Administration.  Department  of  Labor, 
Room  N-4456,  200  Constitution 
Avenue,  NW..  Washington,  DC  20210. 
Telephone)  (202)  219-5263  (this  is  not 
a  toll-free  number). 

On  20  CtR  part  655,  subpart  G,  and 
29  CFR  part  506,  subpart  G.  contact  R. 
Thomas  Stiierling,  Immigration  Team, 
Office  of  Enforcement  Policy.  Wage  and 
Houir  Division,  Employment  Standards 


Administration,  Department  of  Labor, 
Room  S-3502,  200  Constitution  Avenue, 
NW.,  Washington.  DC  20210. 
Telephone:  (202)  501-3884  (this  is  not 
a  toll-free  number). 

SUPPLEMENTARY  INFORMATXM: 
I.  Paperwork  Reduction  Act 

The  information  collection 
requirements  of  the  Form  ETA  9033-A 
under  the  Alaska  exception  and 
contained  in  this  rule  have  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  under 
the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.)  and  have  been 
assigned  OMB  Control  No.  1205-0352. 
The  information  collection  requirements 
of  the  Form  ETA  9033  under  the 
prevailing  practice  exception,  assigned 
OMB  Control  No.  1205-0309,  remain 
imchanged  by  this  rulemaking.  The 
Form  ETA  9033-A  was  published  in  the 
Federal  Register  with  the  interim  final 
rule  to  implement  the  Alaska  exception 
on  January  19, 1995  (60  FR  3950).  The 
Form  ETA  9033  was  published  in  the 
Federal  Register  with  the  final  nile  to 
implement  the  prevailing  practice 
exception  on  September  8, 1992  (57  FR 
40966). 

The  Employment  and  Training 
Administration  estimates  that 
employers  will  be  submitting  up  to  350 
attestations  per  year  under  the  Alaska 
exception.  Tlie  public  reporting  biuden 
for  this  collection  of  information  is 
estimated  to  average  3  hoiirs  per 
response,  including  the  time  for 
reviewing  instructions,  searching 
existing  information/data  sources, 
gathering  and  maintaining  the 
information/data  needed,  and 
completing  and  reviewing  the 
attestation.  It  is  likely  that  the  biuden 
will  be  considerably  less  in  the  second 
and  subsequent  years  in  which  an 
employer  submits  an  attestation. 

n.  Background 

The  Coast  Guard  Authorization  Act  of 
1993.  Pub.  L.  103-206, 107  Stat.  2419 
(Coast  Guard  Act),  was  enacted  on 
December  20, 1993.  Among  other  things, 
the  Coast  Guard  Act  amended  section 
258  of  the  Immigration  and  Nationality 
Act  (INA)  (8  U.S.C.  1101  et  seq.)  whidi 
places  limitations  on  the  performance  of 
longshore  work  by  alien  crewmembers 
in  U.S.  ports. 

The  loading  and  imloading  of  vessels 
in  U.S.  ports  had  traditionally  been 
performed  by  U.S.  longshore  wwkers. 
However,  until  passage  of  the 
Immigration  Act  of  1990  (IMMACT  '90), 
Pub.  L.  101-649, 104  Stat.  4978,  alien 
crewmembers  had  also  been  allowed  by 
Immigration  and  Naturahzation  Service 


(INS)  regulation  to  do  this  kind  of  work 
in  U.S.  ports  because  longshore  work 
was  considered  to  be  within  the  scope 
of  permitted  employment  for  alien 
crewmembers.  The  IMMACT  '90  limited 
this  practice  in  order  to  provide  greater 
protection  to  U.S.  longshore  workers. 

Prior  to  the  Coast  Guard  Act's 
enactment,  section  258  of  the  INA 
permitted  alien  crewmembers  admitted 
with  D-visas  to  perform  longshore  work 
only  in  four  specific  instances:  .(a) 
Where  the  vessel's  country  of 
registration  does  not  prohibit  U.S. 
crewmembers  from  performing 
longshore  work  in  that  coimtry's  ports 
and  nationals  of  a  country  which  does 
not  prohibit  U.S.  crewmembers  irom 
performing  longshore  work  in  that 
country's  ports  hold  a  majority  of  the 
ownership  interest  in  the  vessel;  (b) 
where  there  is  in  effect  in  a  local  port 
one  or  more  collective  bargaining 
agreement(s),  each  covering  at  least 
thirty  percent  of  the  longshore  workers 
at  a  particiilar  port  and  each  permitting 
the  activity  to  be  {wrformed  by  alien 
crewmembers;  (c)  where  there  is  no 
collective  bargaining  agreement 
covering  at  least  thirty  percent  of  the 
longshore  workers  and  an  attestation 
has  been  filed  with  the  Department 
which  states  that  the  use  of  alien 
crewmembers  to  perform  longshore 
work  is  permitted  under  the  prevailing 
practice  of  the  port,  that  the  use  of  alien 
crewmembers  is  not  during  a  strike  or 
lockout,  that  such  use  is  not  intended  or 
designed  to  influence  the  election  of  a 
collective  bargaining  representative,  and 
that  notice  has  been  provided  to 
longshore  workers  at  the  port;  and  (d) 
where  the  activity  is  performed  with  the 
use  of  automated  self-imloading 
conveyor  belts  or  vacuum-actuated 
systems;  provided  that,  the  Secretary  of 
Labor  (Secretary)  has  not  found  that  an 
attestation  is  required  because  it  was  not 
the  prevailing  practice  to  utilize  alien 
crewmembers  to  perform  the  activity  or 
because  the  activity  was  performed 
during  a  strike  or  lockout  or  in  order  to 
influence  the  election  of  a  collective 
bargaining  representative.  For  this 
purpose,  the  term  "longshore  woric" 
does  not  include  the  loading  or 
imloading  of  hazardous  cargo,  as 
determined  by  the  Secretary  of 
Transportation,  for  safety  and 
environmental  protection  and  no 
attestations  were  or  are  necessary  for  the 
loading  and  unloading  of  such  cargo. 

The  Department  puolished  final 
regulations  in  the  Federal  Register  on 
September  8, 1992  (57  FR  40966),  to 
implement  the  prevailing  practice 
exception  under  IMMACT  *90.  The 
fishing  industry  and  the  carriers  worked 
together  to  comply  with  the  law  by 
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filing  the  necessary  attestations  to 
qualify  under  the  prevailing  practice 
exception.  The  International  Longshore 
and  Warehousemen's  Union  responded 
to  protect  the  jurisdiction  of  U.S. 
longshore  workers  by  filing  complaints 
pursuant  to  the  attestations  and  seeking 
cease  and  desist  orders  to  halt  the 
performance  of  longshore  work  by  the 
carrier's  alien  crewmembers. 

The  basic  problem  was  that  the 
prevailing  practice  exception  was 
apparently  designed  for  established  port 
areas.  A  lack  of  flexibility  in  the  remote 
areas  of  Alaska  where  the  longshore 
work  needed  to  be  performed,  in  some 
cases,  prevented  carriers  from 
complying  with  Dei}artmental 
regulations.  As  a  result,  even  where 
there  were  no  U.S.  longshore  workers 
available  for  the  particular  employment, 
employers  in  some  of  these  remote  areas 
were  prohibited  from  performing  the 
necessary  longshore  work,  resulting  in 
potential  adverse  impacts  on  the 
Alaskan  fishing  industry  including  the 
loss  of  American  jobs.  In  order  to 
remedy  the  situation.  Congress 
consulted  with  representatives  of  the 
longshoremen's  unions  and  the  carriers 
and  enacted  special  provisions 
recognizing  the  unique  character  of 
Alaskan  ports. 

The  Coast  Guard  Act  amended  the 
INA  by  establishing  a  new  Alaska 
exception  to  the  general  prohibition  on 
the  performance  of  Ibngshore  work  by 
alien  crewmembers  in  U.S.  ports.  The 
Alaska  exception  provides  that  the 
prohibition  does  not  apply  where  the 
longshore  woric  is  to  be  performed  at  a 
particular  location  in  the  State  of  Alaska 
and  an  attestation  with  accompanying 
dociunentation  has  been  filed  by  the 
employer  with  the  Department  of  Labor. 
The  INA  provides,  however,  that 
longshore  work  consisting  of  the  use  of 
an  automated  self-unloading  conveyor 
belt  or  vacuiun-actuated  system  on  a 
vessel  ^all  continue  to  be  governed  by 
section  258(c)  of  the  INA  (8  U.S.C. 
1288(c)),  even  at  locations  in  the  State 
of  Alaska.  If,  however,  it  is  determined 
that  an  attestation  is  required  for 
longshore  work  at  locations  in  the  State 
of  Alaska  consisting  of  the  use  of 
automated  equipment,  i.e.,  because  the 
Administrator  has  determined,  pursuant 
to  a  complaint,  that  it  is  not  the 
prevailing  practice  to  use  alien 
crewmembers  to  perform  the  longshore 
activity(ies)  through  the  use  of  the 
automated  equipment,  or  was  during  a 
strike  or  lockout  or  intended  to 
influence  an  election  of  a  bargaining 
representative  for  workers  in  the  local 
port,  or  if  the  Administrator  issues  a 
cease  and  desist  order  against  use  of  the 
automated  equipment  without  such 


attestation,  the  required  attestation  shall 
be  filed  by  the  employer  under  the 
Alaska  exception  and  not  under  the 
prevailing  practice  exception.  The 
amended  INA  provides  that  the 
prevailing  practice  exception  no  longer 
applies  in  case  of  longshore  work  to  be 
performed  at  a  particular  location  in  the 
State  of  Alaska.  As  a  result,  U.S.  ports 
in  the  State  of  Alaska  which  were 
previously  listed  in  Appendix  A,  "U.S. 
Seaports,"  were  removed  frtim  the 
Appendix  in  the  interim  final  rule. 

1116  Alaska  exception  is  intended  to 
provide  a  preference  for  hiring  United 
States  longshoremen  over  the 
employer's  aUen  crewmembers.  The 
employer  must  attest  that,  before  using 
alien  crewmen  to  perform  the  activity 
specified  in  the  attestation,  the 
employer  will  make  a  bona  fide  request 
for  and  employ  United  States  longshore 
workers  who  are  qualified  and  available 
in  sufficient  numbers  from  contract 
stevedoring  companies  and  private  dock 
opterators.  The  employer  must  also 
provide  notice  of  fiUng  the  attestation  to 
such  contract  stevedoring  companies 
and  private  dock  operators,  and  to  labor 
organizations  recognized  as  exclusive 
bargaining  representatives  of  United 
States  longshore  workers.  Finally,  the 
employer  must  attest  that  the  use  of 
alien  crewmembers  to  perform 
longshore  work  is  not  intended  or 
designed  to  influence  the  election  of  a 
bargaining  representative  for  workers  in 
the  State  of  Alaska. 

m.  Analysis  of  Comments  on  the 
Interim  Final  Rule 

Comments  regarding  the  January  19, 
1995,  interim  final  rule  were  received 
from  3  entities;  a  member  of  the  general 
public  through  a  U.S.  Senator;  a  law 
firm;  and  a  Federal  government  agency. 
None  of  the  3  comments  received 
concerned  the  same  issue  so  each  will 
be  discussed  in  turn. 

A  law  firm  submitted  a  comment  on 
behalf  of  certain  foreign  carriers 
involved  in  longshore  operations  in 
Alaska.  The  firm's  comment  concerned 
the  reporting  and  recordkeeping  burden 
of  the  Def>artment's  Attestation  by 
Employers  Using  Alien  Crewmembers 
for  Longshore  Activities  at  Locations  in 
the  State  of  Alaska  (Form  ETA  9033-A). 

The  firm  proposed  that  the  Form  ETA 
9033-A  be  amended  to  allow  employers 
to  file  attestations  with  multiple  validity 
periods  and  to  further  amend  the 
attestation  to  add  a  new  box  "(e)"  to 
Item  8,  to  be  entitled  "Supplemental 
Attestation."  If  adopted,  in  the  event  of 
a  change  in  circumstances,  an  existing 
attestation  would  be  photocopied,  box 
"(e)"  checked,  and  a  narrative 
description  of  the  changed 


drciunstances  attached,  rather  than  the 
employer  having  to  file  a  new 
attestation. 

With  regard  to  the  first  suggestion, 
section  258(d)(4)  of  the  INA  (8  U.S.C 
1288)  provides  that  "attestations  filed 
under  [the  Alaska  exception]  shall 
expire  at  the  end  of  the  1-year  period 
beginning  on  the  date  the  employer 
anticipates  the  longshore  work  to  begin, 
as  specified  in  the  attestations  filed  with 
the  Secretary  of  Labor."  We  believe  that 
this  statutory  provision  would  preclude 
the  Department  from  incorporating  the 
suggested  change.  Further,  ETA,  the 
agency  which  will  process  such 
attestations,  indicates  that  allowing 
multiple  vahdity  periods  to  apply  to  a 
single  attestation  would  be  extremely 
burdensome  to  administer.  In  the 
interim  final  rule,  and  continued  here  in 
the  final  rule,  the  regulations  provided 
that  an  employer  may  file  a  single 
attestation  for  multiple  locations  in  the 
State  of  Alaska,  unlike  attestations 
under  the  prevailing  practice  exception 
which  are  filed  for  a  particular  port.  The 
Department  believes  this  provision  is  a 
reasonable  accommodation  to 
employers  of  alien  crewmembers  and 
feels  the  suggested  change  would  render 
this  accommodation  unpalatable. 

The  Department  also  opposes  the 
second  proposed  change.  First,  it  is  not 
clear  what  a  "change  in  circumstances" 
means.  The  Department  believes  that 
the  example  provided  by  the 
commenter,  which  concerned  the 
opening  of  a  new  dock  or  facility  in  a 
new  location,  should  necessitate  filing 
of  a  new  attestation  by  the  employer. 
The  foiuth  attestation  element  under  the 
INA,  provision  of  notice,  is  based  upon 
actions  taken  by  an  employer  to  comply 
with  the  terms  of  the  attestation  on  or 
before  the  date  the  attestation  is  filed. 
Therefore,  if  a  new  private  dock  opened 
in  a  new  location,  an  employer  should 
be  required  to  submit  a  new  attestation, 
attesting  that  notice  of  filing  has  been 
provided  to  the  operator  of  the  new 
private  dock.  The  requirement  that  an 
employer  provide  notice  of  filing  and 
request  confirmation  of  coverage  under 
the  Longshore  and  Harbor  Workers' 
Compensation  Act  is  the  only  pre-filing 
requirement  contained  in  the  regulation, 
the  other  three  attestation  elements 
being  prospective  in  nature.  Since  an 
employer  must  provide  the  required 
notice  to  the  operator  of  the  new  private 
dock,  whether  the  suggestion  is  adopted 
or  not,  we  believe  that  the  burden 
incurred  by  filing  a  new  attestation,  as 
compared  to  filing  an  amendment  to  an 
existing  attestation  with  a  narrative 
description  of  the  change,  is  a  nominal 
one.  It  should  be  noted  that,  as  a  matter 
of  enforcement  pohcy,  an  employer  will 
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not  be  required  to  submit  a  new 
attestation  in  the  event  that  a  new 
private  do|ck  opened  in  a  previously 
disclosed  location.  In  that  event,  an 
employer  will  be  considered  to  be  in 
compliance  as  long  as  the  required 
notice  is  provided  to  the  operator  of  the 
new  private  dock  and  such  is  properly 
documented  by  the  employer. 

The  second  comment,  filed  by  a 
member  of  the  general  public  through 
the  office  of  U.S.  Senator  Ted  Stevens 
(R-AK),  concerned  longshore  work 
performed  by  Creek  and  Russian  vessels 
operating  in  the  Aleutian  Islands  off 
Alaska  under  the  reciprocity  exception. 
See  8  U.S.C.  1288(e).  The  Department 
has  no  role  in  administering  the 
reciprocity  exception,  which  allows 
employers  to  use  ahen  crewmembers  to 
perform  Imgshore  activities  in  U.S. 
ports  if  th#  vessel  is  registered  in  a 
country  which  by  law,  reguiation,  or  in 
practice  does  not  prohibit  such  activity 
by  crewm«mbers  aboard  U.S.  vessels, 
and  nationals  of  such  a  country  own  a 
majority  c^the  ownership  interest  in  the 
vessel. 

The  final  comment  received  was  from 
the  Chief  Coimsel  for  Advocacy,  Small 
Business  Administration,  who 
expressed  concern  that  the  regulations 
governing  the  Alaska  exception  may 
indeed  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
businesses,  contrary  to  the  Department's 
certification  under  5  U.S.C.  605(b). 
Fxuther,  the  Chief  Coimsel  questioned 
the  Department's  authority  to  publish 
the  regulation  as  an  interim  final  rule 
without  a  prior  notice  of  proposed 
rulemaking. 

As  described  above,  due  to  a  lack  of 
flexibility  In  the  remote  areas  of  Alaska 
under  the  pre-existing  "prevailing 
practice  exception"  to  the  general 

!>rohibitioii,  representatives  of  the 
ongshoremen's  unions  and  the  carriers, 
working  in  concert  with  the  Alaskan 
Congressional  delegatitm,  enacted 
special  provisions  recognizing  the 
unique  character  of  Al^kan  sea  ports. 
The  statute  was  a  direct  result  of  these 
negotiations  between  the  affected 
parties.  Departmental  officials  worked 
closely  wiUi  all  relevant  parties  in 
drafting  tho  rule,  both  imion  and  carrier 
representatives,  including  meeting  on 
two  sep>ara(te  occasions  to  discuss 
implementation  of  the  statutory 
provisions. 

Specific  language  in  the  statute 
prohibited  employers  from  filing 
attestations  for  locations  in  the  State  of 
Alaska  under  the  pre-existing  prevailing 
practice  e^tception,  resulting  in  an 
adverse  impact  on  the  Alaskan  fishing 
industry  and  potential  loss  of  jobs  and 
revenue  for  both  U.S.  workers  and 


employers.  Further,  some  employers 
may  have  been  encouraged  by  economic 
exigencies  to  utilize  foreign 
crewmembers  in  longshore  work 
illegally  or  to  reflag  their  vessels  to 
qualify  for  the  "reciprocity  exception." 
Either  of  these  actions  by  shippers 
would  have  diminished  employment 
opportiinities  for  Alaskan  workers 
seeking  Icmgshore  work,  contrary  to  the 
purposes  of  the  Coast  Guard  Act.  The 
Department  received  evidence  from 
union  representatives  that  delay  in 
implementing  the  Alaska  exception 
would  indeed  have  had  an  adverse 
impact  on  the  employment 
opportimities  of  Alaskan  workers 
seeking  longshore  work.  Consequently, 
at  the  time,  the  Department,  for  good 
cause,  determined  that  the  potential 
harm  made  it  impracticable  and 
contrary  to  the  public  interest  to  delay 
implementation  by  publishing  the  rule 
as  a  proposed  rule. 

The  Etepartment  believes  the  program 
and  the  regulations  will  in  fact  have  a 
positive  economic  impact  on  small 
businesses  such  as  contract  stevedoring 
companies.  These  firms  will  benefit 
frt)m  an  increase  in  their  business 
opportimities  which  would  not  occur 
but  for  the  Department's  regulations  to 
implement  the  Alaska  exception.  The 
purpose  of  the  Alaska  exception  is  to 
insiue  that,  to  the  extent  possible,  U.S. 
contract  stevedoring  companies  and 
private  dock  operators,  some  of  which 
may  be  small  businesses,  are  given  a 
chance  to  compete  for  jobs  which  would 
otherwise  go  to  foreign  nationals.  The 
only  burden  imposed  by  the  regulations 
will  fall  upon  foreign  shippers  who  seek 
to  employ  alien  workers  in  longshore 
work  on  foreign-flagged  vessels  which 
are  registered  in  countries  that  do  not 
afford  similar  work  opporivmities  for 
U.S.  longshoremen. 

Finally,  it  is  noted  that  other  than  the 
Chief  Counsel's  letter  and  despite  the 
fact  that  the  Department  notified  all 
relevant  parties  of  the  publication  of  the 
interim  final  rule  in  the  Federal 
Register,  the  two  conunents  described 
above  were  the  only  others  received, 
neither  of  which  concerned  the 
economic  impact  of  the  rule  on  small 
businesses. 

This  is  a  new  program  and  we  believe 
that  the  paperwork  burden  will  be 
reduced  in  subsequent  years  due  to 
increased  familiarity  with  the 
provisions  contained  in  the  regulations. 
The  Department  is  very  concerned  about 
the  reporting  and  record  keeping  burden 
on  the  regulated  community,  including 
small  businesses,  and  is  fuUy  committed 
to  reducing  this  burden  where 
appropriate.  In  the  instant  case, 
however,  we  believe  that  the  reporting 


and  record  keeping  requirements  under 
the  Alaska  exception  and  contained 
herein  are  required  to  mAJntain  the 
program's  integrity  and  to  efiiectively 
carry  out  the  Secretary's  responsibilities 
in  protecting  the  wages  and  working 
conditions  of  U.S.  workers  under  the 
INA. 

The  regulations  for  the  attestation 
program  for  employers  using  alien 
crewmembers  for  longshore  work  in  the 
United  States  are  published  at  20  CFR 
part  655,  subparts  F  and  G,  and  29  CFR 
part  506,  subparts  F  and  G,  60  FR  3950 
(January  19, 1995). 

Regulatory  Impact  and  AdministratiTe 
Procedure 

E.O.  12866 

In  accordance  with  Executive  Order 
12866,  the  Department  of  Labor  has 
determined  that  this  is  not  a  significant 
regulatory  action  as  defined  in  section 
3(0  of  the  Order. 

Regulatory  Flexibility  Act 

The  Department  of  Labor  has  notified 
the  Chief  Counsel  for  Advocacy,  Small 
Business  Administration,  and  made  the 
certification  ptirsuant  to  the  Regulatory 
Flexibility  Act  at  5  U.S.C.  605(b),  that 
the  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Catalog  of  Federal  Dcnnestic  Assistance 
Number 

This  program  is  not  listed  in  the 
Catalog  of  Federal  Domestic  Assistance. 

List  Of  Subjects 

20  CFR  Part  655 

Administrative  practice  and 
procedure.  Agriculture,  Aliens, 
Crewmembers,  Employment, 
Enforcement,  Fashion  Models,  Forest 
and  Forest  products,  Guam,  Health 
professions.  Immigration,  Labor, 
Longshore  work.  Migrant  labor.  Nurse, 
Penalties,  Registered  nurse.  Reporting 
and  recordkeeping  requirements. 
Specialty  occupation.  Students,  Wages. 

29  CFR  Part  506 

Administrative  practice  and 
procedures.  Aliens,  Crewmembers. 
Employment,  Enforcement, 
Iminigration,  Labor,  Longshore  work. 
Penalties,  Reporting  and  recordkeeping 
requirements. 

Adoption  of  the  Joint  Final  Rule 

Accordingly,  the  interim  final  rule 
amending  20  CFR  part  655,  subparts  F 
and  G.  and  29  CFR  part  506,  subparts  F 
and  G.  which  was  published  at  60  FR 
3950  on  January  19, 1995,  is  adopted  as 
a  final  rule  without  change. 
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Auttwrity:  8  U.S.C.  1788(c)  and  (d). 

Signed  at  Washington,  DC,  this  23rd  day  of 
August,  1996. 
Robert  B.  Reidi, 
Secretary  of  Labor. 

[FR  Doc  96-22510  Filed  9-4-96;  8:45  am] 
BILUNQ  CODE  4S10-aO-P:  4610-27-P 
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Department  of 
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Services 

Administration  for  Ctiildren  and  Famiiies 

Availability  of  Financial  Assistance  for 
the  Mitigation  of  Environmental  Impacts 
to  Indian  Lands  Due  to  Department  of 
Defense  Activities;  Notice 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

AdmlnistrMon  for  Children  and 
Familias 

(Program  Announcamant  No.  93612-9721 

Availability  of  FInanciai  Aasiatancs  for 
the  Mitigaion  of  Environmentai 
Impacts  to  Indian  Lands  Due  to 
Dapartmant  of  Dafansa  (DOD) 
Activttias 

AGENCY:  Administration  for  Native 
Americans  (ANA),  Administration  for 
Children  and  Families  (ACF). 
Department  of  Health  and  Hiunan 
Services  (DHHS). 

ACTION:  Announcement  of  availability  of 
competitive  financial  assistance  to  assist 
eligible  applicants  address 
environmental  problems  and  impacts 
firom  DOD  activities  to  Indian  lands. 

DEFlNmoN:  For  purposes  of  this  program 
announcenent,  Indian  land  is  defined 
as  all  landa  used  by  American  Indian 
tribes  and  Alaska  Native  Villages. 
SUMMARY:  The  Congress  has  recognized 
that  DOD  activities  may  have  caused 
environmetital  problems  for  Indian 
tribes  and  Alaska  Natives.  These 
environmental  hazards  can  negatively 
impact  the  health  and  safety  as  well  as 
the  social  and  economic  welfare  of 
Indian  tribes  and  Alaska  Natives. 
Accordingly,  the  Congress  has  taken 
steps  to  help  those  affected  begin  to 
mitigate  environmental  impacts  from 
DOD  activities  by  assisting  them  in  the 
planning,  development  and 
implementation  of  programs  for  such 
mitigation. 

Tms  environmental  mitigation 
program  wis  begun  through  a  program 
announcement  published  on  December 
29,  1993  as  a  response  to  the 
Deptartment  of  Defense  Appropriations 
Act,  PubX.i  103-139,  which  was  enacted 
on  November  11, 1993.  This  program 
continues  under  Pub.L.  103-335  (the 
Act),  enacted  on  September  30, 1994. 
Section  8094A  of  the  Act  states,  "Of  the 
funds  appropriated  to  the  Department  of 
Defense  (DOD)  for  Operations  and 
Maintenace  Defense-Wide,  not  less  than 
$8,000,000{shall  be  made  available  until 
expended  to  the  Administration  for 
Native  Americans  within  90  days  of 
enactment  of  this  Act:  Provided  That 
such  fundsj shall  be  made  available  only 
for  the  mitijgation  of  environmental 
impacts,  including  training  and 
technical  a^istance  to  tribes,  related 
administrative  support,  the  gathering  of 
informatioa,  documenting  of 
environmental  damage,  and  developing 
a  system  fat  prioritizing  of  mitigation, 
on  Indian  l&nds  resulting  from 


Department  of  Defiense  activities: 
Provided  further.  That  the  Department 
of  Defense  shall  provide  to  the 
Committees  on  A{)propriations  of  the 
Senate  and  House  of  Representatives  by 
September  30, 1995,  a  siimmary  report 
of  all  environmental  damage  that  has 
occurred  chi  Indian  land  as  a  result  of 
DOD  activities,  to  include,  to  the  extent 
feasible,  a  Ust  of  all  dociiments  and 
records  known  to  the  Department  that 
describe  the  activity  or  action  causing  or 
relating  to  such  environmental 
damage."  The  Administration  for  Native 
Americans  (ANA)  and  the  Department 
of  Defense  (DOD)  announce  the 
availabihty  of  remaining  FY  95  funds 
for  eligible  appUcants  to  begin  or 
continue  the  process  of  addressing  the 
environmental  problems  and  damage 
caused  from  DOD  activities. 
FOR  FURTHER  INFORMATK3N  CONTACT: 
Sharon  McCully— (202)  690-5780  or 
John  Bushman— (202)  690-6234  at  the 
Administration  for  Native  Americans, 
Department  of  Health  and  Human 
Services,  200  Independence  Avenue, 
S.W..  Rm  348F,  Washington,  D.C 
20201-0001. 

DATES:  The  dosing  dates  for  submission 
of  appUcations  is  November  8. 1996  and 
November  7, 1997. 

A.  Introduction  and  Purpose 

The  program  annoimcement  states  the 
availability  of  unobligated  FY  1995 
funds  to  provide  financial  assistance  to 
eligible  applicants  for  the  purpose  of 
mitigating  environmental  impacts  on 
Indian  lands  related  to  DOD  activities. 

Financial  assistance  awards  made 
imder  this  program  announcement  will 
be  on  a  competitive  basis  and  the 
proposals  will  be  reviewed  against  the 
evaluation  criteria  contained  in  this 
announcement. 

The  Federal  government  recognizes 
that  substantial  environmental 
problems,  resultant  from  defense 
activities,  exist  on  Indian  lands  and  will 
geographically  range  from  border  to 
border  and  bom  coast  to.  coast.  The 
nature  and  magnitude  of  the  problems 
will  most  likely  be  better  defined  when 
affected  Indian  tribes  and  Alaska 
Natives  have  completed  environmental 
assessments  called  for  in  Phase  I  of  this 
four-phase  program. 

The  Federal  government  has  also 
recognized  that  Indian  tribes,  Alaska 
Natives  and  their  tribal  organizations 
must  have  the  opportunity  to  develop 
their  own  plans  and  technical 
capabilities  and  access  the  necessary 
financial  and  technical  resources  in 
order  to  assess,  plan,  develop  and 
implement  programs  to  mitigate  any 
impacts  caused  by  DOD  activities. 


The  ANA  and  the  DOD  recognize  the 
potential  environmental  problems 
created  by  DOD  activities  that  may 
affect  air,  water,  soil  and  human  and 
natural  resources  (i.e.,  forests,  fish, 
plants).  It  is  also  recognized  that 
potential  applicants  may  have 
specialized  knowledge  and  capabilities 
to  address  specific  concerns  at  various 
levels  within  the  four  phase  program. 
Under  this  announcement  proposals 
will  be  accepted  for  any  and  all  of  the 
four  phases  or  one  specific  phase.  These 
phases  are:  Phase  I — assessment  of 
Indian  lands  to  develop  as  complete  an 
inventory  as  possible  of  environmental 
impacts  caused  by  EXDD  activities:  Phase 
n — identification  and  exploration  of 
alternative  means  for  mitigation  of  these 
impacts  and  determination  of  the 
technical  merit,  feasibifity  and  expected 
costs  and  benefits  of  each  approach  in 
order  to  select  one  approach;  Phase  m — 
development  of  a  detailed  mitigation 
plan,  and  costing  and  scheduling  for 
implementation  of  the  design,  including 
strategies  for  meeting  statutory  or 
regulatory  requirements  and  for  dealing 
with  other  appropriate  Federal  agencies; 
and.  Phase  IV — implementation  of  the 
mitigation  plan. 

The  following  are  some  known  areas 
of  concern.  It  is  expected  that  applicants 
may  identify  additional  areas  of  concern 
in  their  applications: 

•  Damage  to  treaty  protected 
spawning  habitats  caused  by  artillery 
practice  or  other  defense  activities; 

•  Damage  to  Indian  lands  and 
improvements  (e.g.  wells,  fences)  and 
faciUties  caused  by  bombing  practice; 

•  Damage  caused  to  range  and  forest 
lands  by  gimnery  range  activities; 

•  Low-level  flights  over  sacred  sites 
and  reUgious  ceremonies  which  disrupt 
spiritual  activities; 

•  Movement  of  soil  covering  the. 
remains  of  buried  Indian  people  and    ' 
artifacts  requiring,  by  tradition,  their 
reburial  in  traditional  rituals; 

•  Operation  of  dams  by  the  Army 
Corps  of  Engineers  which  has  had 
adverse  impacts  on  spawning  beds  and 
treaty  fishing  rights  and  water  quality 
due  to  problems  of  siltation;  reduced 
stream  flows;  increased  water 
temperatures;  and,  dredge  and  fill 
problems; 

•  Leaking  of  undergroimd  storage 
tanks  on  lands  taken  irom  Indians  for 
temporary  war-time  use  by  the  DOD; 

•  Unexploded  ordnance  from 
gimnery  and  bombing  practice  on 
Indian  lands  resulting  in  significant 
damage  to  rangelands,  wildUfe  habitat, 
stock  water  wells,  etc.; 

•  Disposal  activities  related  to 
removal  of  unexploded  ordnance, 
nuclear  waste  materials,  toxic  materials. 
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and  biological  warfare  materials  &Y)m 
Indian  lands; 

•  Transportation  of  live  ordnance, 
nuclear  waste,  chemical  and  biological 
warfare  materials  &om  and  across 
Indian  lands; 

•  Seepage  of  fluids  suspected  of 
containing  toxic  materials  onto  Indian 
lands; 

•  Chlorofluorocarbons  (CFC's) 
resulting  from  abandoned  containers 
and/or  dimiping  onto  Indian  lands; 

•  Polychlorinated  biphenyls  (PCB's) 
from  transformers  which  have  been 
abandoned  and/or  dumped  onto  Indian 
lands; 

•  Public  health  concerns  regarding 
electromagnetic  fields  surroimding 
Defense-related  transmission  facilities 
which  cross  Indian  lands;  and 

•  Reclamation  activities  required  to 
mitigate  any  or  all  of  the  above  stated 
conditions  and  otl^er  activities  as  they 
become  known. 

B.  Proposed  Projects  To  Be  Funded 
With  Unobligated  FY  1995  Funds 

The  purpose  of  this  announcement  is 
to  invite  single  year  (up  to  seventeen 
months  in  duration)  or  up  to  thirty-six 
month  proposals  from  eligible 
applicants  to  undertake  any  or  all  of  the 
Phases.  Applicants  may  apply  for 
projects  of  up  to  36  months  dufttion.  A 
multi-year  project,  requiring  more  than 
12  months  to  develop  and  complete, 
affords  applicants  the  opportunity  to 
develop  more  complex  and  in-depth 
projects.  Funding  after  the  first  12 
month  budget  period  of  an  approved 
multi-year  project  is  non-competitive 
and  subject  to  availability  of  funds,  (see 
Part  E  for  further  information) 

Phase  I:  The  purpose  of  Phase  I  is  to 
conduct  the  research  and  planning 
needed  to  identify  environmental 
impacts  to  Indian  lands  caused  by  EXDD 
activities  on  or  near  Indian  lands  and  to 
plan  for  remedial  investigations  to 
determine  and  carry  out  a  preliminary 
assessment  of  these  problems.  These 
activities  may  include,  but  not  be 
limited  to,  the  followdng: 

•  Conduct  site  inspections  to  identify 
problems  and  causes  related  to  DOD 
activities; 

•  Identify  and  develop  approaches  to 
handle  raw  data  that  will  assist  in 
performing  comprehensive 
environmental  assessments  of  problems 
and  causes  related  to  DOD  activities; 

•  Identify  approaches  and  develop 
methodologies  which  will  be  used  to 
develop  the  activities  to  be  imdertaken 
in  Phases  II  and  ni; 

•  Identify  other  Federal  agency 
programs,  if  any,  that  must  be  involved 
in  mitigation  activities  and  their 
reqiiirements; 


•  Identify  potential  technical 
assistance  and  expertise  required  to 
address  the  activities  to  be  undertakui 
in  Phases  11  and  HI;  and 

•  Identify  other  Federal 
enviroiunental  restoration  programs  that 
could  be  accessed  to  cooperatively 
coordinate  and  mobilize  resources  in 
addressing  short  and  long-term 
activities  developed  under  Phase  ID. 
Phase  I  should  resuH  in  adequately 
detailed  documentation  of  the  problems 
and  sources  of  help  in  solving  them  to 
provide  a  useful  basis  for  examining 
alternative  mitigation  approaches  in 
Phase  n. 

Phase  H:  The  purpose  of  Phase  n 
activities  is  to  examine  alternative 
approaches  for  mitigation  of  the  impacts 
identified  in  Phase  I  and  to  lead  toward 
the  mitigation  design  to  be  developed  in 
Phase  m.  Phase  II  activities  may 
include,  but  need  not  be  limited  to  the 
follovdng: 

•  Conduct  remedial  investigation 
and/or  feasibility  studies  as  necessary; 

•  Plan  for  the  design  of  a 
comprehensive  mitigation  strategy  to 
address  problems  identified  during 
Phase  I  which  address  areas  such  as 
land  use  restoration,  clean-up  processes, 
contracting  and  liability  concerns; 
regulatory  responsibilities;  and 
resources  necessary  to  implement  clean 
up  actions; 

•  Etesign  strategies  that  coordinate 
with  or  are  complementary  to  existing 
DOD  cleanup  programs  such  as  the 
Defense  Environmental  Restoration 
Program  which  promotes  and 
coordinates  efforts  for  the  evaluation 
and  cleanup  of  contamination  at  DOD 
installations; 

•  Review  possible  interim  remedial 
strategies  that  address  immediate 
potential  hazards  to  the  public  health 
and  enviroiunent  in  order  to  provide 
alternative  measures  i.e.,  providing 
alternate  water  supplies,  removing 
concentrated  sources  of  contaminants, 
or  constructing  structures  to  prevent  the 
spread  of  contamination; 

•  Identify  specific  types  of  technical 
assistance  and  management  expertise 
required  to  assist  in  developing  specific 
protocols  for  enviroiunental 
assessments,  remedial  investigations, 
feasibility  studies,  interim  remedial 
actions  and  strategic  planning  for 
existing  and  future  mitigation  activities; 

•  Review  other  types  of  assessments 
that  need  to  be  considered,  reviewed 
and  incorporated  into  the  conduct  and/ 
or  design  process  such  as: 

— Estimates  of  clean-up  cost; 

— ^Estimate  of  impacts  of  short-term 

approach; 
— ^E^mate  of  impacts  of  long-term 

approach; 


— Cultural  impacts; 

— Economic  impacts; 

— ^Human  health-risk  impacts;  and 

•  Document  approaches  and 
procedures  which  have  been  developed 
in  order  to  negotiate  with  appropriate 
Federal  agencies  for  necessary  cleanup 
action  and  to  keep  the  public  informed. 

In  establishing  the  basis  for  a  design 
process,  particularly  when  there  are 
multiple  problems,  the  applicants  may 
want  to  consider  a  prioritization  process 
as  follows: 

•  Emergency  situations  that  require 
immediate  clean-up; 

•  Time-critical  sites,  i.e.  sites  where 
the  situation  will  deteriorate  if  action  is 
not  taken  soon; 

•  Projects  with  minimum  funding 
requirements; 

•  Projects  with  iotermediate-level 
funding  requirements; 

•  Projects  with  maximum  funding 
requirements. 

Achieving  compliance  with  Federal 
environmental  protection  legislation  is 
the  driving  force  behind  all  Federal 
clean-up  activities.  The  following  is  a 
fist  of  major  Federal  environmental 
legislation  that  should  be  recognized  in 
a  regulatory  review  as  all  Federal,  state 
and  local  regulatory  requirements  which 
could  have  major  impacts  in  the  design 
of  mitisation  strategies: 

•  Indian  Environmental  General 
Assistance  Program  Act  of  1992; 

•  Clean  Air  Act  (CAA); 

•  Clean  Water  Act  (CWA); 

•  Safe  Drinking  Water  Act  (SDWA); 

•  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA); 

•  Marine  Protection,  Research  and 
Sanctuaries  Act  of  1972  (MPRSA); 

•  Toxic  Substances  Control  Act 
(TSCA); 

•  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA); 

•  Nuclear  Waste  Policy  Act  of  1982 
(NWPA); 

•  Comprehensive  Environmental 
Resource  Conservation  and  Liability  Act 
(CERCLA  or  Superfimd); 

•  Resource  Conservation  and 
Recovery  Act  of  1976  (RCRA); 

•  Hazardous  and  Solid  Waste 
Amendments  of  1984  (HSWA); 

•  National  Environmental  Policy  Act 
of  1969  (NEPA);  Other  Federal 
legislation  that  should  be  included  in 
the  regulatory  review  and  that  should  be 
of  assistance  are  the  tribal  specific 
legislative  acts,  such  as: 

•  American  Indian  Religious  Freedom 
Act; 

•  National  Historic  Preservation  Act 
of  1991; 

•  Indian  Environmental  Regulatory 
Enhancement  Act  of  1990; 

Other  regulatory  considerations  could 
involve  applicable  tribal,  village,  state 
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and  local  laws,  codes,  ordinances, 
standards,  •tc.  which  should  also  be 
reviewed  to  assist  in  planning,  the 
mitigation  design,  and  development  of 
the  comprehensive  mitigation  strategy. 

Phase  n  $hould  resuH  in  a  carefully 
documented  examination  of  alternative 
approaches  and  the  selection  of  an 
approach  t9  be  used  in  the  Phase  W 
design  process. 

Phase  ni:  The  purpose  of  Phase  IH  is 
the  completion  of  activities  initiated 
under  Phase  II,  the  initiation  of  new 
activities  required  to  implement 
programs,  and  the  design  of  on-site 
actions  required  to  mitigate 
environmental  damage  from  DOD 
activities. 

The  Phase  m  activities  may  include 
but  need  not  be  limited  to: 

•  Development  and  implementation 
of  a  detailed  management  plan  to:  guide 
corrective  action;  resolve  issues  rising 
from  overlapping  or  conflicting 
jurisdictions;  guide  a  cooperative  and 
collaborative  effort  among  all  parties  to 
ensure  there  are  no  duplicative  or 
conflicting  vegulatory  requirements 
governing  tfte  cleanup  actions;  and, 
establish  a  tribal  or  village  framework 
and/or  pararoeter(s)  that  will  guide  the 
negotiations  process  for  one  or  multiple 
cleanup  actions; 

•  Establishment  of  priorities  for 
mitigation  programs  when  there  are 
multiple  claan-up  sites;  consider  at  a 
minimum  the  nature  of  the  hazard 
involved:  such  as  its  physical  and 
chemical  cheracteristics,  including 
concentrations  and  mobility  of 
contaminants;  the  pathway  indicating 
potential  fo^  contaminant  transport  via 
surface  water,  ground  water  and  air/soil, 
and  any  other  indicators  that  are 
identified  during  the  environmental 
assessment,  including  the  prioritization 
process  identified  under  Phase  II; 

•  Program  design  and 
implementation  of  information 
disseminatien  strategies  prior  to  start  up 
of  on-site  iniplementation  of  mitigation 
program  activities; 

•  Development  of  a  legal  and 
jurisdictional  strategy  that  addresses 
DOD/contractor  liability  issues  to 
ensure  quality,  cost-effective  mitigation 
services,  and  to  evaluate  any  measures 
providing  equitable  risk  between  the 
DOD  and  the  remediation  contractor,  as 
well  as  to  incorporate  Tribal 
Employment  Rights  Office  (TERO)  and 
other  policies  and  procedures,  if 
required; 

•  Design  of  an  approval  process  and 
other  processes  necessary  for  the 
implementation  of  tribal  and  village 
codes  and  r^ulations  for  current  and 
future  compliance  enforcement  of  all 
mitigation  actions; 


•  Development/design  of  a 
docimientation  strategy  to  ensure  all 
DOD  and  contractor  cleanup  activities 
are  conducted  and  completed  in  a 
environmentally  clean  and  safe  manner 
for  the  social  and  economic  welfare,  as 
well  as  public  health  of  Indian  and 
Alaska  Native  people  and  the 
surroimding  environment; 

•  Development  and  conduct  of 
certified  training  programs  that  will 
enable  a  local  work  force  to  become 
technically  capable  to  participate  in  the 
mitigation  activities,  if  they  so  choose; 
and 

•  Conduct  of  any  other  activities 
deemed  necessary  to  carry  out  Phases  I, 
n  and  in  activities. 

Phase  m  should  result  in  a 
comprehensive  plan  for  conducting  all 
aspects  of  mitigation  action 
contemplated. 

Phase  rV:  The  Phase  IV  activities  are 
the  implementation  of  mitigation  plans 
specified  in  the  detailed  plan  completed 
in  Phase  HI. 

C  Eligible  Applicants 

The  following  organizations  are 
eligible  to  apply: 

•  Federally  recognized  Indian  tribes; 

•  Incorporated  Non-Federally  and 
State  recognized  Indian  tribes; 

•  Alaska  Native  villages,  tribes  or 
tribal  governing  bodies  (IRA  or 
traditional  councils)  as  recognized  by 
the  Bureau  of  Indian  Affairs; 

•  Nonprofit  Alaska  Native  Regional 
Associations  and/or  Corporations  with 
village  specific  projects; 

•  Nonprofit  Native  Organizations  in 
Alaska  with  village  specific  projects; 

•  Other  tribal  or  village  organizations 
or  consortia  of  Indian  tribes. 

In  addition,  current  ANA  grantees  who 
meet  the  above  eligibility  criteria,  but  do 
not  have  a  mitigation  grant  under 
Program  Announcement  93612-952  are 
also  eligible  to  apply  for  a  grant  award 
under  this  program  announcement. 

D.  Available  Funds 

Subject  to  availabiUty  of  funds, 
approximately  $7  million  of  financial 
assistance  is  available  under  this 
program  aiuiouncement  for  eligible 
applicants.  All  remaining  unobligated 
FY  95  funds  will  be  available  for  this 
purpose.  It  is  expected  that  about  25 
awards  will  be  made,  ranging  from 
$100,000  to  $1  million.  Each  eligible 
applicant  described  above  (Part  C)  can 
receive  only  one  grant  award  under  this 
announcement. 

E.  Multi-Year  Proiects 

This  aimouncement  is  soliciting 
applications  for  project  periods  up  to  36 
months.  Awards,  on  a  competitive  basis. 


will  be  for  a  one-year  budget  period, 
although  project  periods  may  be  as  long 
as  36  months.  Fimding  after  the  12 
month  budget  period  ofan  approved 
multi-year  project  is  non-competitive. 
The  non-competitive  funding  for  the 
second  and  third  years  is  contingent 
upon  the  grantee's  satisfactory  progress 
in  achieving  the  objectives  of  the  project 
according  to  the  approved  work  plan, 
the  availability  of  Federal  funds, 
compliance  with  the  applicable 
statutory,  regulatory  and  grant 
requirements,  and  determination  that 
continued  funding  is  in  the  best  interest 
of  the  Government. 

F.  Grantee  Share  of  Proiect 

Grantees  must  provide  at  least  five  (5) 
percent  of  the  total  approved  cost  of  the 
project.  The  total  approved  cost  of  the 
project  is  the  sum  of  the  Federal  share 
and  the  non-Federal  share.  The  non- 
Federal  share  may  be  met  by  cash  or  in- 
kind  contributions,  although  applicants 
are  encouraged  to  meet  their  match 
requirements  through  cash 
contributions.  The  funds  for  the  match 
must  be  from  a  private  source,  or  state 
source  where  the  funds  were  not 
obtained  from  the  Federal  government 
by  the  state,  or  a  Federal  source  where 
legislation  or  regulation  authorizes  the 
use  of  these  funds  for  matching 
purposes.  Therefore,  a  project 
requesting  $300,000  in  Federal  funds 
{based  on  an  award  of  $100,000  per 
budget  period),  must  include  a  match  of 
at  least  $15,789  (5%  total  project  cost). 
Applicants  may  request  a  waiver  of  the 
requirement  for  a  5%  non-Federal 
matching  share.  Since  the  matching 
requirement  is  very  low  it  is  not 
expected  that  waivers  will  be  requested. 
However,  the  procedure  for  requesting  a 
waiver  can  be  foimd  in  45  CFR  1336, 
Subpart  E-  Financial  Assistance 
Provisions. 

It  is  the  policy  of  ANA  to  apply  the 
waiver  of  the  non-Federal  matching 
share  requirement  for  the  purposes  of 
this  particular  program  announcement. 

G.  Intergovernmental  Review  of 
Federal  Programs 

This  program  is  not  covered  by 
Executive  Order  12372. 

H.  Application  Process 

(1)  Availability  of  Application  Forms: 
In  order  to  be  considered  for  a  grant 
under  this  program  annoimcement,  an 
application  must  be  submitted  on  the 
forms  supplied,  including  Form-424, 
and  in  the  manner  prescribed  by  ANA. 
The  application  kits  containing  the 
necessary  forms  and  instructions  may  be 
obtained  from:  Department  of  Health 
and  Human  Services,Administration  for 
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Children  and  Families,  Administration 
for  Native  Americans,  Room  348F, 
Hubert  H.  Humphrey  Building,  200 
hidependence  Avenue  S.W., 
Washington.  D.C.  20201-0001.  (202) 
690-7776. 

(2)  Application  Submission:  Each 
application  should  include  one  signed 
original  and  two  (2)  copies  of  the  grant 
application,  including  all  attachments. 
Assiu-ances  and  certifications  must  be 
completed.  Submission  of  the 
application  constitutes  certification  by 
the  appUcant  that  it  is  in  compUance 
with  E)rug-Free  Workplace  and 
Debarment  and  these  forms  do  not  have 
to  be  submitted.  The  appUcation  must 
be  hand  delivered  or  mailed  by  the 
closing  date  to:  Department  of  Health 
and  Hiunan  Services,  Administration  for 
Children  and  Families.  Administration 
for  Native  Americans,  Rm  348-F,  200 
Independence  Avenue,  S.W., 
Washington,  D.C.  20201-0001.  Attn: 
93612-972. 

Hand  delivered  applications  are 
accepted  during  the  normal  working 
hours  of  8:00  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  on  or  prior  to  the 
established  closing  date  at  the 
Administration  for  Children  dnd 
Families,  Administration  for  Native 
Americans,  200  Independence  Avenue, 
S.W.  Washington,  D.C.  20201-0001. 

The  application  must  be  signed  by  an 
individual  authorized:  1)  to  act  for  the 
applicant  tribe,  village  or  organization, 
and  2)  to  assimie  the  applicant's 
obligations  imder  the  terms  and 
conditions  of  the  grant  award. 

(3)  Application  Consideration:  The 
Commissioner  of  the  Administration  for 
Native  Americans  determines  the  final 
action  to  be  taken  with  respect  to  each 
grant  appUcation  received  imder  this 
announcement.  The  following  points 
should  be  taken  into  consideration  by 
all  appUcanls: 

•  Incomplete  appUcations  and 
appUcations  that  do  not  otherwise 
conform  to  this  annoimcement  will  not 
be  accepted  for  review.  Applicants  will 
be  notified  in  writing  of  any  such 
determination  by  ANA. 

•  Complete  applications  that  conform 
to  all  the  requirements  of  this  program 
annoimcement  are  subjected  to  a 
competitive  review  and  evaluation 
process.  An  independent  review  panel 
consisting  of  reviewers  famihar  with 
environmental  problems  of  Indian  tribes 
and  Alaska  Native  villages  will  evaluate 
each  appUcation  against  the  published 
criteria  in  this  announcement.  The 
results  of  this  review  will  assist  the 
Commissioner  in  making  final  funding 
decisions. 

•  The  Commissioner's  decision  will 
also  take  into  account  the  comments  of 


ANA  staff,  state  and  Federal  agencies 
having  performance  related  information, 
and  other  interested  parties. 

•  As  a  matter  of  policy  the 
Commissioner  will  make  grant  awards 
consistent  with  the  stated  purpose  of 
this  announcement  and  all  relevant 
statutory  and  regulatory  requirements 
under  45  CFR  Parts  74  and  92 
applicable  to  grants  under  this 
announcement. 

•  After  the  Commissioner  has  made 
decisions  on  all  appUcations, 
unsuccessful  applicants  will  be  notified 
in  writing  witlidn  approximately  120 
days  of  the  closing  date.  Successful 
appUcants  are  notified  through  an 
official  Financial  Assistance  Award 
(FAA)  document.  The  Administration 
for  Native  Americans  staff  caimot 
respond  to  requests  for  funding 
decisions  prior  to  the  official 
notification  to  the  applicants.  The  FAA 
will  state  the  amoimt  of  Federal  funds 
awarded,  the  purpose  of  the  grant,  the 
terms  and  conditions  of  the  grant  award, 
the  effective  date  of  the  award,  the 
project  period,  the  budget  period,  and 
the  amount  of  the  non-Federal  matching 
share  requirement. 

I.  Review  Process 

1.  Initial  Application  Review 

Applications  submitted  by  the  closing 
date  and  verified  by  the  postmark  date 
under  this  program  announcement  will 
undergo  a  pre-review  to  determine  that: 

•  The  applicant  is  eUgible  in 
accordance  with  the  Eligible  AppUcants 
Section  of  this  announcement. 

•  The  application  materials  submitted 
are  sufficient  to  allow  the  panel  to 
undertake  an  in-depth  evaluation  (All 
required  materials  and  forms  are  listed 
in  the  Grant  Application  CheckUst.) 

2.  Competitive  Review  of  Accepted 
Applications 

Applications  which  pass  the  pre- 
review  will  be  evaluated  and  rated  by  an 
independent  review  panel  on  the  basis 
of  the  evaluation  criteria.  These  criteria 
are  used  to  evaluate  the  quality  of  a 
proposed  project,  and  to  determine  the 
likelihood  of  its  success. 

3.  Determination  of  Ineligibility 

Applicants  who  are  initially  rejected 
{torn  competitive  evaluation  because  of 
ineUgibiUty,  may  appeal  an  ANA 
decision  of  appUcant  ineUgibility. 
Likewise,  applicants  may  also  appeal  an 
ANA  decision  that  an  appUcant 's 
proposed  activities  are  ineligible  for 
funding  consideration.  The  appeals 
process  is  stated  in  the  final  rule 
published  in  the  Federal  Register  on 
August  19, 1996  (61  FR  42817). 


J.  Review  Critsria 

A  proposed  project  should  reflect  the 
purposes  stated  and  described  in  the 
Introduction  and  Program  Purpose 
(Section  A)  of  this  announcement  No 
additional  weight  or  preference  is  given 
to  appUcations  because  of  an  increased 
number  of  phases  proposed.  Also, 
competition  is  not  based  on  proposals  of 
the  same  phase  or  phases  but  on  the 
merit  of  the  application  independent  of 
phase  consideration.  The  evaluation 
criteria  are: 

(1)  Goals  and  Available  Resources  (15 
points): 

(a)  The  application  presents  specific 
mitigation  goals  related  to  the  proposed 
project.  It  explains  how  the  tribe  or 
village  intends  to  achieve  those  goals 
identified  in  the  appUcation  and  clearly 
documents  the  involvement  and  support 
of  the  community  in  the  planning 
process  and  implementation  of  the 
proposed  project.  The  above 
requirement  may  be  met  by  submission 
of  a  resolution  by  a  tribe  or  tribal 
organization  stating  that  commimity 
involvement  has  occured  in  the  project 
planning  and  will  occur  in  the 
implementation  of  the  project. 

(b)  Available  resources  (other  than 
ANA)  which  will  assist,  and  be 
coordinated  with  the  project  are 
described.  These  resources  may  be 
personnel,  faciUties,  vehicles  or 
financial  and  may  include  other  Federal 
and  non-Federal  resources. 

(2)  Organizational  CapabiUties  and 
QuaUfications  (10  points). 

(a)  The  management  and 
administrative  structure  of  the  applicant 
is  explained.  Evidence  of  the  applicant's 
ability  to  manage  a  project  of  the 
proposed  scope  is  weU  defined.  The 
appUcation  clearly  demonstrates  the 
successful  management  of  prior  or 
current  projects  of  similar  scope  by  the 
organization  and/or  by  the  individuals 
designated  to  manage  the  project. 

(b)  Position  descriptions  or  resumes  of 
key  personnel,  including  those  of 
consultants,  are  presented.  The  {}osition 
descriptions  and  resumes  relate 
specifically  to  the  staff  proposed  in  the 
Approach  Page  and  in  the  proposed 
Budget  of  the  application.  Position 
descriptions  very  clearly  describe  the 
position  and  its  duties  and  clearly  relate 
to  the  personnel  staffing  required  for 
implementation  of  the  project  activities. 
Either  the  position  descriptions  or  the 
resumes  present  the  qualifications  that 
the  applicant  believes  are  necessary  for 
overall  quaUty  management  of  the 
project. 

(3)  Project  Objectives,  Approach  and 
Activities  (45  points).  The  Objective 
Work  Plan  in  die  appUcation  includes 
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project  objectives  and  activities  related 
to  the  loitg  term  goals  for  each  budget 
period  pipposed  and  demonstrates  that 
these  objectives  and  activities: 

•  Are  measurable  and/or  quantifiable; 

•  Are  based  on  a  fully  described  and 
locaHy  determined  balanced  strategy  for 
mitigation  of  impacts  to  the 
environment; 

•  Cleaily  relate  to  the  tribe  or  village 
long-rangB  goals  which  the  project 
addresses; 

•  Can  be  accomplished  with  available 
or  expected  resources  during  the 
proposed' project  period; 

•  hidioate  when  the  objective,  and 
major  activities  under  each  objective 
will  be  aocomplished; 

•  Sf)ecify  who  will  conduct  the 
activities  junder  each  objective;  and 

•  Support  a  project  that  will  be 
completed,  self-sustaining,  or  financed 

.  by  other  than  ANA  funds  at  the  end  of 
the  project  period. 

(4)  Results  or  Benefits  Expected  (20 
points).  Ttie  proposed  project  will  result 
in  specific  measurable  outcomes  for 
each  obje<;tive  that  will  clearly 
contributf  to  the  completion  of  the 
project  arid  will  help  the  tribe  or  village 
meet  its  goals.  The  specific  information 
provided  in  the  application  on  expected 
results  or  benefits  for  each  objective  is 
the  basis  upon  which  the  outcomes  can 
be  evaluated  at  the  end  of  each  budget 
year. 

(5)  Budtet  (10  points). 

There  i$  a  detailed  budget  provided 
for  each  budget  period  requested.  (This 
is  especially  necessary  for  multi-year 
applications.)  The  budget  is  fully 
explained^  It  justifies  each  line  item  in 
the  budget  categories  in  Section  B  of  the 
Budget  Information  of  the  appUcation, 
including  the  applicant's  non-Federal 
share  and  jits  source.  Sufficient  cost  and 
other  detail  is  included  and  explained 
to  facilitate  the  determination  of  cost 
allowability  and  the  relevance  of  these 
costs  to  the  proposed  project.  The  funds 
requested  aie  appropriate  and  necessary 
for  the  so^e  of  the  project. 

K.  Guidance  to  Applicants 

The  following  is  provided  to  assist 
apphcant^  to  develop  a  competitive 
application. 

(1)  Program  Guidance: 

•  The  Administration  for  Native 
American)  will  fund  projects  that 
present  the  strongest  prospects  for 
meeting  the  stated  purposes  of  this 
program  announcement.  Projects  will 
not  be  funded  on  the  basis  of  need 
alone.       | 

•  In  distussing  the  problems  being 
addressed  (in  the  application,  relevant 
historical  0ata  should  be  included  so 
that  the  appropriateness  and  potential 


benefits  of  the  proposed  project  will  be 
better  imderstood  by  the  reviewers  and 
decision-maker. 

•  Supporting  documentation,  if 
available,  should  be  included  to  provide 
the  reviewers  and  decision-maker  with 
other  relevant  data  to  better  understand 
the  scope  and  magnitude  of  the  project. 

•  The  applicant  should  provide 
documentation  showing  support  for  the 
proposed  project  from  authorized 
officials,  board  of  directors  and/or 
officers  through  a  letter  of  support  or 
resolution.  It  would  be  helpful, 
particularly  for  organizations,  to 
delineate  the  membership,  make-up  of 
the  board  of  directors,  and  its  elective 
procedures  to  assist  reviewers  in 
determining  authorized  support. 

(2)  Technical  Guidance. 

•  Applicants  are  strongly  encouraged 
to  have  someone  other  than  the  author 
apply  the  evaluation  criteria  in  the 
program  announcement  and  to  score  the 
application  prior  to  its  submission,  in 
order  to  gain  a  l)etter  sense  of  its  quaUty 
and  potential  competitiveness  in  the 
review  process. 

•  ANA  will  accept  only  one 
application  under  this  program 
announcement  firom  any  one  applicant. 
If  an  eligible  applicant  sends  two 
apphcations.  the  one  with  the  earUer 
postmark  will  be  accepted  for  review 
imless  the  applicant  withdraws  the 
earlier  application; 

•  An  application  &x)m  an  Indian  tribe, 
Alaska  Native  Village  or  other  eligible 
organization  must  be  submitted  by  the 
governing  body  of  the  applicant. 

•  The  application's  Form  424  must  be 
signed  by  the  applicant's  representative 
(tribal  official  or  designate)  who  can  act 
with  full  authority  on  behalf  of  the 
applicant. 

•  The  Administration  for  Native 
Americans  suggests  that  the  pages  of  the 
application  be  numbered  sequentially 
fit>m  the  first  page  and  that  a  table  of 
contents  be  provided.  The  page 
numbering,  along  with  simple  tabbing  of 
the  sections,  would  be  helpful  and 
allows  easy  reference  during  the  review 
process. 

•  Two  (2)  copies  of  the  application 
plus  the  original  are  required. 

•  The  Cover  Page  should  be  the  first 
page  of  an  application,  followed  by  the 
one-page  abstract. 

•  Section  B  of  the  Program  Narrative 
should  be  of  sufficient  detail  as  to 
become  a  guide  in  determining  and 
tracking  project  goals  and  objectives. 

•  The  apphcant  should  specify  the 
entire  length  of  the  project  period  on  the 
first  page  of  the  Form  424,  Block  13,  not 
the  length  of  the  first  budget  period. 
ANA  will  consider  the  project  period 
specified  on  the  Form  424  as  governing. 


•  Line  15a  of  the  Form  424  should 
specify  the  Federal  funds  requested  for 
the  first  Budget  period,  not  the  entire 
project  period. 

•  Applicants  proposing  multi-year 
projects  need  to  describe  and  submit 
project  objective  workplans  and 
activities  for  each  budget  period. 
(Separate  itemized  budgets  for  the 
Federal  and  non-Federal  costs  should  be 
included). 

•  Applicants  for  multi-year  projects 
must  justify  the  entire  time-fi^e  of  the 

,  project  and  also  project  the  expected 
results  to  be  achieved  in  each  budget 
period  and  for  the  total  project  period. 

(3)  Projects  or  activities  that  generally 
will  not  meet  the  purposes  of  this 
announcement. 

•  Proposals  from  consortia  of  tribes  or 
villages  that  are  not  specific  with  regard 
to  support  from,  and  roles  of  member 
tribes. 

•  The  purchase  of  real  estate  or 
construction. 

L.  Paperwork  Reduction  Act  of  1995 

Under  the  Paperwork  Reduction  Act 
~0f  1995,  Pub.  L.  104-13,  the  IDepartment 
is  required  to  submit  to  the  Office  of 
Management  and  Budget  (OM6)  for 
review  and  approval  any  reporting  and 
record  keeping  requirements  in 
regulations  including  program 
announcements.  This  program 
announcement  does  not  contain 
information  collection  requirements 
beyond  those  approved  for  ANA  grant 
applications  under  the  Program 
Narrative  Statement  by  OMB. 

M.  Due  Date  for  Receipt  of  Applications 

The  closing  date  for  applications 
submitted  in  response  to  this  program 
announcement  are  November  8, 1996 
and  November  7, 1997. 

N.  Receipt  of  Applications 

Applications  must  either  be  hand 
delivered  or  mailed  to  the  address  in 
Section  H,  Application  Process; 
Application  Submission. 

The  Administration  for  Native 
Americans  will  not  accept  applications 
submitted  electronically  nor  via 
facsimile  (FAX)  equipment. 

Deadline:  Applications  shall  be 
considered  as  meeting  the  announced 
deadline  if  they  are  either: 

1.  Received  on  or  before  the  deadline 
date  at  the  place  specified  in  the 
program  annoimcement,  or 

2.  Sent  on  or  before  the  deadline  date 
and  received  by  the  granting  agency  in 
the  time  for  the  independent  review 
under  DHHS  GAM  Chapter  1-62 
(Applicants  are  cautioned  to  request  a 
legibly  dated  U.S.  Postal  Service 
postmark  or  to  obtain  a  legibly  dated 
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receipt  firom  a  commercial  carrier  or 
U.S.  Postal  Service.  Private  Metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 

Late  Applications.  AppUcations 
which  do  not  meet  the  criteria  above  are 
considered  late  applications.  The 
granting  agency  shall  notify  each  late 
applicant  that  its  appUcation  will  not  be 
considered  in  the  current  competition. 


Extension  of  Deadlines.  The  granting 
agency  may  extend  the  deadline  for  all 
appUcants  because  of  acts  of  God  such 
as  floods,  hurricanes,  etc.,  or  when  there 
is  a  widespread  disruption  of  the  mails. 
However,  if  the  granting  agency  does 
not  extend  the  deadline  for  all 
applicants,  it  may  not  waive  or  extend 
the  deadline  for  any  applicants. 


(Catalog  of  Federal  Domestic  Assistance 
Program  Number  93.612  Native  American 
Programs) 

Dated:  August  27, 1996. 
Gary  N.  Kimble, 

CommissioneT,  Administration  fw  Native 
Americans. 
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Q   OR  PROGRAM  HAS  NOT  B^  SELECTED  BY  STATE  FOR  REVEW 


17. 
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Instnicdons  for  the  SF  424 

This  is  a  standard  form  used  by  applicants 
as  a  required  facesbeet  for  preapplications 
and  applications  submitted  for  Federal 
assistance.  It  will  be  used  by  Federal  agencies 
to  obtain  applicant  certification  that  States 
which  have  established  a  review  and 
comment  procedure  in  response  to  Executive 
Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been 
given  an  opportunity  to  review  the 
applicant's  submission. 

Item  and  Entry 

1.  Self-explanatory. 

2.  Date  application  submitted  to  Federal 
agency  (or  State  if  applicable)  &  applicant's 
control  number  (if  applicable). 

3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or 
revise  an  existing  award,  enter  present 
Federal  identifier  number.  If  for  a  new 
project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of 
primary  organizational  unit  which  will 
undertake  the  assistance  activity,  complete 
address  of  the  applicant,  and  name  and 
telephone  number  of  the  person  to' contact  on 
matters  related  to  this  application. 

6.  Enter  Employer  Identification  Number 
(EIN)  as  assigned  by  the  Internal  Revenue 
Service. 

7.  Enter  the  appropriate  letter  in  the  space 
provided. 


8.  Check  appropriate  box  and  enter 
appropriate  letteiis)  in  the  space(s)  provided. 
— "New"  means  a  new  assistance  award. 

— "Continuation"  means  an  extension  for  an 
additional  funding/budget  period  for  a 
project  with  a  projected  completion  date. 

— "Revision"  means  any  change  in  the 
Federal  Govenmient's  financial  obligation 
or  contingent  liability  firom  an  existing 
obligation. 

9.  Name  of  Federal  agency  from  which 
assistance  is  being  requested  with  this 
application. 

10.  Use  the  Catalog  of  Federal  Domestic 
Assistance  number  and  title  of  the  program 
under  which  assistance  is  requested. 

11.  Enter  a  brief  descriptive  title  of  the 
project.  If  more  than  one  program' is 
involved,  you  should  append  an  explanation 
on  a  separate  sheet.  If  appropriate  (e.g., 
construction  or  real  property  projects),  attach 
a  map  showing  project  location.  For 
preapplications,  use  a  separate  sheet  to 
provide  a  sunmiary  description  of  this 
project. 

12.  List  only  the  largest  political  entities 
affected  (e.g.,  State,  counties,  cities). 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional 
District  and  any  District(s)  affected  by  the 
program  or  project. 

15.  Amount  requested  or  to  be  contributed 
during  the  first  funding/budget  period  by 


each  contributor.  Value  of  in-kind 
contributions  should  be  included  on 
appropriate  lines  as  applicable.  If  the  action 
will  result  in  a  dollar  change  to  an  existing 
award,  indicate  only  the  amount  of  the 
change.  For  decreases,  enclose  the  amounts 
in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For 
multiple  program  funding,  use  totals  and 
show  breakdown  using  same  categories  as 
item  15. 

16.  Applicants  should  contact  the  State 
Single  Point  of  Contact  (SPOC)  for  Federal 
Executive  Order  12372  to  determine  whether 
the  application  is  subject  to  the  State 
intergovernmental  review  process. 

17.  This  question  applies  to  the  applicant 
organization,  not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances, 
loans  and  taxes. 

18.  To  be  signed  by  the  authorized 
representative  of  the  applicant.  A  copy  of  the 
governing  body's  authorization  for  you  to 
sign  this  application  as  official  representative 
must  be  on  flle  in  the  applicant's  office. 
(Certain  Federal  agencies  may  require  that 
this  authorization  be  submitted  as  pari  of  the 
application.) 

BILUNQ  CODE  41»4-01-P 
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InstructioiM  for  the  SF-424A 

General  Instructions 

This  forai  is  designed  so  that  application 
can  be  madi  hr  funds  from  one  or  more  grant 
programs.  I*  preparing  the  budget,  adhere  to 
any  existing  Federal  grantor  agency 
guidelines  \irhich  prescribe  how  and  whether 
budgeted  aiiounts  should  be  separately 
shown  for  different  functions  or  activities 
within  the  pirogram.  For  some  programs, 
grantor  agencies  may  require  budgets  to  be 
separately  shown  by  function  or  activity.  For 
other  programs,  grantor  agencies  may  require 
a  breakdowa  by  function  or  activity.  Sections 
A,  B,  C,  and  D  should  include  budget 
estimates  for  the  whole  project  except  when 
applying  for  assistance  which  requires 
Federal  authorization  in  annual  or  other 
funding  period  increments.  In  the  latter  case. 
Sections  A.  B,  C,  and  D  should  provide  the 
budget  for  the  first  budget  period  (usually  a 
year)  and  Section  E  should  present  the  need 
for  Federal  assistance  in  the  subsequent 
budget  periods.  All  applications  should 
contain  a  brvakdown  by  the  object  class 
categories  slyjwn  in  Lines  a-k  of  Section  B. 

Section  A.  Budget  Summary 
Lines  1-4,  Q>lunms  (a)  and  (b) 

For  applications  pertaining  to  a  single 
Federal  grant  program  (Federal  Domestic 
Assistance  Catalog  number)  and  not  requiring 
a  functional  or  activity  breakdown,  enter  on 
Line  1  under  Column  (a)  the  catalog  program 
title  and  catalog  program  title  and  the  catalog 
number  in  Column  (b). 

For  applications  pertaining  to  a  single 
program  requiring  budget  amounts  by 
multiple  functions  or  activitiesr,  enter  the 
name  of  eacl^  activity  or  function  on  each 
line  in  Coluilm  (a),  and  enter  the  catalog 
number  in  Column  (b).  For  applications 
pertaining  to  multiple  programs  where  none 
of  the  progratns  require  a  breakdown  by 
function  or  activity,  enter  the  catalog 
program  titlei  on  each  line  in  Column  (a)  and 
the  respective  catalog  number  on  each  line  in 
Column  (b).  j 

For  applications  pertaining  to  multiple 
programs  where  one  or  more  programs 
require  a  breakdown  by  function  or  activity, 
prepare  a  separate  sheet  for  each  program 
requiring  the  breakdown.  Additional  sheets 
should  be  usfd  when  one  form  does  not 
provide  adequate  space  for  all  breakdown  of 
data  requireq.  However,  when  more  than  one 
sheet  is  usedi  the  first  page  should  provide 
the  summary!  totals  by  programs. 

Lines  1-4,  Cdlumns  (c)  through  (g.) 

For  new  ap|)llcations,  leave  Columns  (c) 
and  (d)  blank  For  each  line  entry  in  Columns 
(a)  and  fb),  enter  in  Columns  (e),  (f),  and  (g) 
the  appropriate  amounts  of  funds  needed  to 
support  the  project  for  the  first  funding 
period  (usually  a  year). 

For  continviing  grant  program  applications, 
submit  these  forms  before  the  end  of  each 
funding  period  as  required  by  the  grantor 
agency.  Enteriin  Columns  (c)  and  (d)  the 
estimated  amounts  of  funds  which  will 
remain  unobligated  at  the  end  of  the  grant 
funding  period  only  if  the  Federal  grantor 
agency  instructions  provide  for  this. 
Otherwise,  le*ve  these  columns  blank.  Enter 


)MI 


in  columns  (e)  and  (f)  the  amounts  of  funds 
needed  for  the  upcoming  period.  The 
amount(s)  in  Column  (g)  should  be  the  sum 
of  amounts  in  Columns  (e)  and  (f). 

For  supplemental  grants  and  changes  to 
existing  grants,  do  not  use  Columns  (c)  and 
(d).  Enter  in  Column  (e)  the  amount  of  the 
increase  or  decrease  of  Federal  funds  and 
enter  in  Column  (f)  the  amount  of  the 
increase  or  decrease  of  non-Federal  funds.  In 
Column  (g)  enter  the  new  total  budgeted 
amount  (Federal  and  non-Federal)  which 
includes  the  total  previous  authorized 
budgeted  amounts  plus  or  minus,  as 
appropriate,  the  amounts  shown  in  Colunms 
(e)  and  (f).  The  amount(s)  in  Column  (g) 
should  not  equal  the  sum  of  amounts  in 
Columns  (e)  and  (f). 

Line  5 — Show  the  totals  for  all  colunms 
uaed. 

Section  B  Budget  Categories 

In  the  column  headings  (1)  through  (4), 
enter  the  titles  of  the  same  programs, 
functions,  and  activities  shown  on  Lines  1- 
4,  Colunm  (a).  Section  A.  When  additional 
sheets  are  prepared  for  Section  A,  provide 
similar  column  heading  on  each  sheet  For 
each  program,  function  or  activity,  fill  in  the 
total  requirements  for  funds  (both  Federal 
and  non-Federal)  by  object  class  categories. 

Lines  6a-i — Show  the  totals  of  Lines  6a  to 
6h  in  each  column. 

Line  6j — Show  the  amount  of  indirect  cost. 

Lane  6k — Enter  the  total  of  amounts  on 
Lines  6i  and  6j.  For  all  applications  for  new 
grants  and  continuation  grants  the  total 
amount  in  column  (5),  Line  6k,  should  be  the 
same  as  the  total  amoimt  shown  in  Section 
A,  Column  (g).  Line  5.  For  supplemental 
grants  and  changes  to  grants,  the  total 
amount  of  the  increase  or  decrease  as  shown 
in  Colunms  (l)-(4).  Line  6k  should  be  the 
same  as  the  siun  of  the  amounts  in  Section 
A,  Columns  (e)  and  (f)  on  Line  5. 

Line  7 — Enter  the  estimated  amount  of 
income,  if  any,  expected  to  be  generated  from 
this  project  Do  not  add  or  subtract  this 
amount  bom  the  total  project  amount.  Show 
under  the  program  narrative  statement  the 
nature  and  source  of  income.  The  estimated 
amount  of  program  income  may  be 
considered  by  the  federal  grantor  agency  in 
determining  the  total  amount  of  the  grant. 

Section  C.  Non-FedemJ-Resources 

Lines  8-11 — Enter  amounts  of  non- federal 
resources  that  will  be  used  on  the  grant  If 
in-kind  contributions  are  included,  provide  a 
brief  explanation  on  a  separate  sheet. 

Colimui  (a) — Enter  the  program  titles 
identical  to  Column  (a).  Section  A.  A 
breakdown  by  function  or  activity  is  not 
necessary. 

Column  (b) — Enter  the  contribution  to  be 
made  by  the  applicant 

Column  (c>--Enter  the  amount  of  the 
State's  cash  and  in-kind  contribution  if  the 
applicant  is  not  a  State  or  State  agency. 
Applicants  which  are  a  State  or  State 
agencies  should  leave  this  colimm  blank. 

Column  (d) — Enter  the  amount  of  cash  and 
in-kind  contributions  to  be  made  from  all 
other  sources. 

Colimm  (e) — Enter  totals  of  Columns  (b), 
(c),  and  (d). 


Line  12— Enter  the  total  for  each  of 
Columns  (b)-(e).  The  amount  in  Column  (e) 
should  be  equal  to  the  amount  on  Line  5, 
Column  (f).  Section  A. 

Section  D.  Forecasted  Cash  Needs 

Line  13 — Enter  the  amount  of  cash  needed 
by  quarter  from  the  grantor  agency  during  the 
first  year. 

Line  14 — Enter  the  amount  of  cash  bom  all 
other  sources  needed  by  quarter  during  the 
first  year. 

Line  15 — Enter  the  totals  of  amounts  on 
Lines  13  and  14. 

Section  E.  Budget  Estimates  of  Federal  Funds 
Needed  for  Balance  of  the  Project 

Lines  16-19— Enter  in  Column  (a)  the  same 
grant  program  titles  shown  in  Colunm  (a), 
Section  A.  A  breakdown  by  function  or 
activity  is  not  necessary.  For  new 
applications  and  continuation  grant 
applications,  enter  in  the  proper  columns 
amounts  of  Federal  funds  which  will  be 
needed  to  complete  the  program  or  project 
over  the  succeeding  funding  periods  (usually 
in  years).  This  section  need  not  be  completed 
for  revisions  (amendments,  changes,  or 
supplements)  to  funds  for  the  current  year  of 
existing  grants. 

If  more  than  four  lines  are  needed  to  list 
the  program  titles,  submit  additional 
schedules  as  necessary. 

Line  20— Enter  the  total  for  each  of  the 
Columns  (b)-(e).  When  additional  schedules 
are  prepared  for  this  Section,  annotate 
accordingly  and  show  the  overall  totals  on 
this  line. 

Section  F.  Other  Budget  Information 
Line  21 — Use  this  space  to  explain 
amounts  for  individual  direct  object-class 
cost  categories  that  may  appear  to  be  out  of 
the  ordinary  or  to  explain  the  details  as 
required  by  the  Federal  grantor  agency. 

Line  22— Enter  the  type  of  indirect  rate 
(provisional,  predetermined,  final  or  fixed) 
that  will  be  in  effect  during  the  funding 
period,  the  estimated  amount  of  the  base  to 
which  the  rate  is  applied,  and  the  total 
indirect  expense. 

Line  23 — Provide  any  other  explanations  or 
conoments  deemed  necessary. 

Assurances — Non-Construction  Programs 

Note:  Certain  of  these  assurances  may  not 
be  applicable  to  your  project  or  program.  If 
you  have  questions,  please  contact  the 
awarding  agency.  Further,  certain  Federal 
awarding  agencies  may  require  applicants  to 
certify  to  additional  assurances.  If  such  is  the 
caae,  you  will  be  notified. 

As  the  duty  authorized  representative  of 
the  applicant  I  certify  that  the  applicant: 

1.  Has  the  legal  authority  to  apply  for 
Federal  assistance,  and  the  institutional, 
managerial  and  financial  capability 
(including  funds  sufficient  to  pay  the  non- 
Federal  share  of  project  costs)  to  ensure 
prop)er  planning,  management  and 
completion  of  the  project  described  in  this 
application. 

2.  Will  give  the  awarding  agency,  the 
Comptroller  General  of  the  United  States,  and 
if  appropriate,  the  State,  through  any 
authorized  representative,  access  to  and  the 
right  to  examine  all  records,  books,  papers. 
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or  documents  related  to  the  award;  and  will 
establish  a  proper  accounting  system  in 
accordance  with  generally  accepted 
accounting  standards  or  agency  directives. 

3.  Will  establish  safeguards  to  prohibit 
employees  from  using  dieir  positions  for  a 
purpose  that  constitutes  or  presents  the 
appearance  of  personal  or  organizational 
conflict  of  interest,  or  personal  gain. 

4.  Will  initiate  and  complete  the  work 
within  the  applicable  time  frame  after  receipt 
of  approval  of  the  awarding  agency. 

5.  Will  comply  with  the  InteTgovemmental 
Personnel  Act  of  1970  (42  U.S.C.  §§  472S- 
4763)  relating  to  prescribed  standards  for 
merit  systems  for  programs  funded  under  one 
of  the  nineteen  statutes  or  regulations 
specified  in  Appendix  A  of  OPM's  Standards 
for  a  Merit  System  of  Personnel 
Administration  (5  C.F.R.  900,  Subpart  F). 

6.  Will  comply  with  all  Federal  statutes 
relating  to  nondiscrimination.  These  include 
but  are  not  limited  to:  (a)  Title  VI  of  the  QvU 
Rights  Act  of  1964  (P.L.  88-352)  which 
prohibits  discrimination  on  the  basis  of  race, 
color  or  national  origin;  (b)  Title  IX  of  the 
Education  Amendments  of  1972,  as  amended 
(20  U.S.C.  §S  1681-1683,  and  1685-1686), 
which  prohibits  discrimination  on  the  basis 
of  sex;  (c)  Section  504  of  the  Rehabilitation 
Act  of  1973,  as  amended  (29  U.S.C.  §  794), 
which  prohibits  discrimination  on  the  basis 
of  handicaps;  (d)  the  Age  Discrimination  Act 
of  1975,  as  amended  (42  U.S.C.  $§6101- 
6107),  which  prohibits  discrimination  on  the 
basis  of  age;  (e)  the  Drug  Abuse  Office  and 
Treatment  Act  of  1972  (P.L  92-255),  as 
amended,  relating  to  nondiscrimination  on 
the  basis  of  drug  abuse;  (f)  the 
Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention,  Treatment  and 
Rehabilitation  Act  of  1970  (P.L.  91-616),  as 
amended,  relating  to  nondiscrimination  on 
the  basis  of  alcohol  abuse  or  alcoholism;  (g) 
§S  523  and  527  of  the  Public  Health  Service 
Act  of  1912  (42  U.S.C.  290  dd-3  and  290  ee- 
3),  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records;  (h) 
Title  Vm  of  the  Civil  Righto  Act  of  1968  (42 
U.S.C.  §  3601  et  seq.),  as  amended,  relating  to 
nondiscrimination  in  the  sale,  rental  or 
financing  of  housing;  (i)  any  other 
nondiscrimination  provisions  in  the  specific 
statute(s)  under  which  application  for 
Federal  assistance  is  being  made;  and  (j)  the 
requirements  of  any  other  nondiscrimination 


statute(8)  which  may  apply  to  the 
application. 

7.  Will  comply,  or  has  already  complied, 
with  the  requirements  of  Titles  D  and  m  of 
the  Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1970 
(P.L.  91-646)  which  provide  for  fair  and 
equitable  treatment  of  persons  displaced  or 
whose  property  is  acqiiired  as  a  result  of 
Federal  or  fedwally  assisted  programs.  These 
requiremento  apply  to  all  interests  in  real 
property  acquired  for  project  purposes 
regardless  of  Federal  participation  in 
purchases. 

8.  Will  comply  with  the  provisions  of  the 
Hatch  Act  (5  U.S.C  S$  1501-1508  and  7324- 
7328)  which  limit  the  political  activities  of 
employees  whose  principal  employment 
activities  are  funded  in  whole  or  in  part  with 
Federal  funds. 

9.  Will  comply,  as  applicable,  with  the 
provisions  of  the  Davis-Bacon  Act  (40  U.S.C 
SS  276a  to  276a-7),  the  Copeland  Act  (40 
U.S.C  §  276c  and  18  U.S.C.  $$  874),  and  the 
Contract  Work  Hours  and  Safety  Standards 
Act  (40  U.S.C,  S§  327-333).  regarding  labor 
standards  for  federally  assisted  construction 
subagreemento. 

10.  Will  comply,  if  applicable,  with  flood 
insurance  purchase  requiremento  of  Section 
102(a)  of  the  Flood  Disaster  Protection  Act  of 
1973  (P.L  93-234)  which  requires  recipiento 
in  a  sptecial  flood  hazard  area  to  ptarticipate 
in  the  program  and  to  purchase  flood 
insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  $10,000  or 
more. 

11.  Will  comply  with  environmental     , 
standards  which  may  be  prescribed  pursuant 
to  the  following:  (a)  institution  of 
environmental  quality  control  measures 
under  the  National  Environmental  Policy  Act 
of  1969  (P.L  91-190)  and  Executive  Order 
(EO)  11514;  (b)  notification  of  violating 
facilities  pursuant  to  EO  11738;  (c)  protection 
of  wetlands  pursuant  to  EO  11990;  (d) 
evaluation  of  flood  hazards  in  floodplains  in 
accordance  with  EO  11988;  (e)  assurance  of 
project  consistency  vn\h  the  approved  Stote 
management  program  developisd  under  the 
Coastal  Zone  Management  Act  of  1972  (16 
U.S.C  §§  1451  et  seq.);  (f)  conformity  of 
Federal  actions  to  State  (Clear  Air) 
Implementation  Plans  under  Section  176(c) 
of  the  Clear  Air  Act  of  1955,  as  amended  (42 
U.S.C  §  7401  et  seq.);  (g)  protection  of 


underground  sources  of  drinking  water  under 
the  Safe  Drinking  Water  Act  of  1974,  as 
amended,  (P.L  93-523);  and  (h)  protection  of 
endangered  species  under  the  Endangered 
Species  Act  of  1973,  as  amended,  (P.L  93- 
205). 

12.  Will  comply  with  the  Wild  and  Scenic 
Rivera  Act  of  1968  (16  U.S.C  §$  1271  et  seq.) 
related  to  protecting  componento  ot  potential 
componento  of  the  national  wild  and  scenic 
riven  system. 

13.  Will  assist  the  awarding  agency  in 
assuring  ccxnpliance  with  Section  106  of  the 
National  Historic  Preservation  Act  of  1966,  as 
amended  (16  U.S.C  470).  EO  11593 
(identification  and  protection  of  historic 
properties),  and  the  Archaeological  and 
Historic  Preservation  Act  of  1974  (16  U.S.C 
469a-l  et  seq.). 

14.  Will  comply  with  P.L  93-348 
regarding  the  protection  of  human  subjecto 
involved  in  research,  development,  and 
related  activities  supported  by  this  award  of 
assistance. 

15.  Will  comply  with  the  Laboratory 
Animal  Welfare  Act  of  1966  (P.L  89-544,  as 
amended,  7  U.S.C  2131  et  seq.)  pertaining  to 
the  care,  handling,  and  treetment  of  warm 
blooded  animals  held  for  research,  teaching, 
or  other  activities  supported  by  this  award  of 
assistance. 

16.  Will  comply  with  the  Lead-Based  Paint 
Poisoning  Prevention  Act  (42  U.S.C  §§4801 
et  seq.)  which  prohibito  the  use  of  lead  based 
paint  in  construction  or  rehabilitation  of 
residence  structures. 

17.  Will  cause  to  be  performed  the  required 
financial  and  compliance  audita  in 
accordance  with  the  Single  Audit  Act  of 
1984. 

18.  Will  comply  with  all  applicable 
requiremento  of  all  other  Federal  laws, 
executive  ordere,  regulations  and  policies 
governing  this  program. 

Signature  of  Authorized  Certifying  Official 

Title 

Applicant  Organization 


^ 


Date  Submitted 
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US.  Department  of  Haaith  and  Human  Services 


Certfflcatlon  Regarding  Drug-Free  Workplace  Requirements 


Grantees  Other  Than  Individuals 


r 

F.  1 


Sy  tignino  Md/orsutooMing  tMt  application  or  gram  agraentent,  ttw  graMM  Is  pra^ 
outbatoMi 

ificttioo»reqw«ed  by  wyiUtwrnimplrinraring  the  Dnig'FfeeWocicplace  Act  0(1968. 45  C^ 

The  regBialM)ai«  piMiiiMd  IB  the  May  2S,  1990  Fcdcnl  Rcfteter.  require  otnifi^^ 
admg-freeworkplaee.  TheoBftiGcitk»ietoittbeiDwkaBaterialrepreseiitatk»of£Kiiipoa«hkhrefinoewiBbepiaced 
whea  the  OepiitBBat  of  HeakhaadHoaaa  Services  (HHS)deteriiiiaes  to  award  the  graat.  If  it  u  later  deieraiaed  that 
the  graatee  Iriinwiatlj  readeted  a  lalie  certificarinn.  or  othenwite  violates  the  reqnirenieau  of  the  Drag-Free  Workplace 
Acs,  HHS,  ia  adtfitioB  to  aay  other  reaaedies  available  to  the  Federal  CoveraBKat,  Biay  takea  actioe  aothoriaed  oader  the 
OnyTf  ee  Worhpbce  Act  FaliecertificatioB  or  violation  of  the  certificatioathall  be  grouadi  for  suspeanoa  of  payweati. 
ntpeasioa  or  temiBaiiaa  of  graats,  or  goveraawatwide  siispeasioo  or  debameaL 

Worlq>lacesiiaderffaaa,lbrpaatees  other  than  individuak,  need  not  be  ideatifiedoa  the  certifirarioa.  IfkaowB,they 
laaybeideatiSediBthegrMCapplicatioa.  Iftbepaaieedoesnotideatifythewirkplaoesatthetiiaeofapplicaiipa,orapoa 
award;  if  there  it  ao  appGcalioB,  the  graatee  otatt  keep  the  identity  of  the  «arkplaoB(s)  on  fik  in  its  o&B  aad  auke  the 
iaibraiatioaaMiiable  for  Federal  iaspecdoa.  Faihiretoideatifyall  known  workplacesoonttitiitesaviolaiiaaofthepaaiee's 
vng-free  workplace  reqaireaents. 

Workplace  ideatificatMas  anm  indttde  the  actnai  address  of  butldingt  (or  partt  of  btoldings)  or  other  sites  where  work 
under  the  graat  takes  place.  Categorical  desoiptioBs  inay  be  used  (e^g,.  all  vehicles  of  a  ouu  traasit  authoricy  or  State 
highway  depanawMwhae  in  operation.  State  eniptoyees  in  eadi  local  unemploymettoflice.  performers  iaconcenhalU  or 
radio  sradios.) 

If  the  worlqilace  identified  to  HHS  cfaaages  doriag  the  perforaiaaoe  of  the  graat,  the  grantee  shall  inform  the  agenqr  of 
t^  change(s),  if  it  previcwiy  identified  the  wofkplaees  in  qaeation  (see  above). 

j  Definitiont  of  tenas  ia  tittt  Noaproovemeat  Suspenioa  aad  Debarment  coauBoa  rale  and  Drng-Ree  Workplace 
fjcMimuB  rale  ^>ply  to  this  catification.  Grantees' atteation  is  called,  iaparticalar,  to  the  following  drfiniiioBa  from  these 
fUks: 

Till  ullod  lahstaaw'  awans  a  coatrolled  sabstance  in  Schedules  1  throngh  V  of  the  Controlled  Snbstanrrs  Act  (21 
IUSC  SU)  and  as  tether  defined  by  regnlatioa  (21 CFR  130U1  throogh  130SJ5). 

Taavkliaa' meaas  a  fiacfiag  of  gnUt  (iadwfiag  a  pka  of  aolo  ooateadere)  or  ia^Msitioa  of  seateace,  or  both,  by  aay 
jfdidd  body  charged  with  the  respoadiifity  to  determiae  violations  of  the  Federal  or  State  criaiiaal  drvg  ttatoies; 
I  "Oiayaal  drag  tiatale*  aKaas  a  Fedoal  or  aoa-Federal  criaaiaal  statote  iavolviag  the  manufacture,  dictrftMtioo, 
itwpfiaim^  use,  or  pomessioB  of  any  controlled  substance; 

j  Tmpi«|u'  meant  the  employee  of  a  graatee  directly  eagaged  ia  the  performaace  of  work  under  a  grant,  inchiding;  (i) 
All 'dirra  diarge' employees;  (ii)  aU  *indirea  dorge' empkiyees  unless  their  impact  or  involvemeu  is  i^ 
perfonnaacB  of  the  grant;  and,  (iii)  temporary  penonsel  and  consultants  who  are  directly  engaged  in  the  performance  of 
^^ork  under  the  pant  and  who  are  on  the  grantee's  payroll  This  definitioo  does  not  incfaide  workers  not  on  the  payroll  of 

the  grantee  (t^^  vnlmtn^  mi^  if  n«>/4  >«  w„m»t  y  my^i-hmj  n.qitOT'tii^iir-  ffwciilf  lift  nr  ifi/«qwirif.nt  ctmlraclflK  Bflt  tM 

tfce  grantee's  payroll;  or  employees  of  snbredpientt  or  subcontractors  in  cowered  workplaces). 

the  graittaa  eartiflaa  ttiat  II  arii  or  «dl  contbHie  to  provide  a  drug-fraa  worlcplaea  by: 

(a)  Publishing  a  statemeat  aoiifyiag  ea^itoyco  that  the  ualawfnl  manufacture,  ditlribation.  dhpensin^  potsrsiion  or 
«e  of  a  controOed  subttance  is  prohibted  in  the  pantee's  workplace  and  specifying  the  actions  that  wiQ  be  taken  agaiast 

ployees  for  violalioa  of  sacfa  prohantiaa; 

(b)  Estafalishiag  aa  oagoiag  drag-free  awareaess  pfirgiaift  to  inform  f  inptflyrfs  atwwit' 
(1)  The  dangcra  of  drag  abase  in  the  workptoce;  (2)  The  ffantee's  policy  of  maintainmgadnig-free  workplace;  (3)  Any 

Available  drug  r minir  ling.  rrhaNHtiiinn.  and  employee  assistance  programs;  aad.  (4)  The  penahies  that  aaqr  be  imposed 
<tpoa  employees  for  drag  abase  violatioas  oocurring  in  the  workplace; 

I  (e)  Making  it  a  reqaiieuieut  that  each  em|A>yee  to  be  engaged  in  the  performance  of  the  grant  be  given  a  copy  of  die 
gatf  meat  regiiirerf  hy  par^t^^fc  (t)- 

(d)  hlotifyiag  the  empioytc  in  the  ttatemem  required  by  paragraph  (a)  that,  as  a  condition  of  employment  under  the 

t.  the  employee  wilk 

(1)  Abide  by  the  terms  of  the  stateaCTq  aad,  (2)  Notify  the  employer  in  writii^ofhis  or  her  convictioB  for  a  violatioB 
df  a  cnminal  drug  statute  occurring  m  the  workplace  no  later  than  five  calendar  days  after  such  conviction; 

(c)  Notifying  the  ageacy  in  writing,  within  ten  calendar  days  after  receiving  notice  under  subparagraph  (d)(2)  from  aa 
Soipfoyee  or  otherwise  reoeiviag  actual  notice  of  such  coovictioa.  Employers  of  convicted  employees  must  provide  notice, 
lociudug  position  title,  to  every  pau  oOicer  or  other  designee  on  wiiote  grant  activity  the  convicted  employee  was  woridag. 
«uess  (he  Federal  agency  has  drsignatrd  a  central  point  for  the  receipt  of  such  notices.  Notice  shall  inchide  the 
I  kmification  number(s)  of  each  afleoed  grant; 


n; 
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(0  Taking  one  of  the  following  actions,  within  30  calendar  days  of  receiving  notice  under  subparagraph  (d)(2).  with 
respeo  to  any  employee  who  is  so  cooviaed: 

(1)  Taking  appropriate  penoenei  action  against  such  an  enpioyee.  up  to  and  including  terainatiae.  masittrBi  with  the 

requirements  of  the  Rehabilitation  Aa  of  1973.  as  amended:  or,  (2)  Requiring  such  employee  to  participate  saiislaaorih 

in  a  drug  abuse  assistance  or  rehabilitation  program  approved  for  such  purposes  by  a  Federal  Slate,  or  local  health.  Uw 

enforcement,  or  other  appropriate  agency; 

(g)  Making  a  good  (akh  effort  to  continue  to  maintain  a  drug-free  workplace  throu^  implementation  of  parapaphs  (a). 

(b).(c).(d).(e)and(0. 

The  grtntM  may  insert  In  the  space  provided  below  ttw  site(s)  for  the  performance  of  work  done  in 
connection  with  the  spKlfic  grant  (use  attachments.  If  needed): 


Place  of  Pcrfomaaee  (Street  address.  Qty,  Cmiaiy.  Sutc.  ZIP  Code). 


Qteek       ifthen  an  wtukptaca  on  file  that  are  not  idtntifiedhen. 


Sections  76.d3(Kc)  and  (d)(2)  and  76.635(a)(1)  and  (b)  provide  that  a  Federal  agency  may  designau  a  central  rtesipi 
point  for  STATEWIDE  AND  STATE  AGENCY-UIDE  cenifications.  and  for  notification  of  criminal  drug  convicuons. 
For  the  Department  of  Health  and  Human  Services,  the  central  receipt  point  is:  Division  of  Grams  Management  and 
Oversight.  Ofltce  of  Management  and  Acquisition,  Department  of  Health  and  Human  Services,  Room  517>D,  200 
Independence  Avenue.  S.W.,  Washington,  D.C  20201. 
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Certification  Regarding  Debarment. 
Suspension,  and  Other  Responsibility 
Matters — Primary  Covered  Transactions 

By  signiag  and  submitting  this 
proposal,  the  applicant,  defined  as  the 
primary  pailicipant  in  accordance  with 
45  CFR  PaA  76.  certifies  to  the  best  of 
its  knowledge  and  belief  that  it  and  its 
principals: 

(a)  are  not  presently  debarred, 
suspended,  proposed  for  debarment, 
declared. ineligible,  or  volimtarily 
excluded  from  covered  transactions  by 
any  Federal  department  or  agency; 

(b)  have  not  within  a  3-year  period 
preceding  this  proposal  been  convicted 
of  or  had  a  civil  judgment  rendered 
against  them  for  obtaining,  attempting  to 
obtain,  or  performing  a  public  (Federal, 
State,  or  loc»l)  transaction  or  contract 
under  a  public  transaction;  violation  of 
Federal  or  State  antitrust  statutes  or 
commission  of  embezzlement,  theft, 
forgery,  bribery,  falsification  or 
destruction  of  records,  making  false 
statements^  or  receiving  stolen  property. 

(c)  are  not  presently  mdicated  or 
otherwise  criminally  or  civilly  charged 
by  a  governmental  entity  (Federal,  State 
or  local)  w^th  commission  of  any  of  the 
offenses  emimerated  in  paragraph  (l)(b) 
of  this  certification;  and 

(d)  have  not  within  a  3-year  period 
preceding  this  application/proposal  had 
one  or  mor^  public  transactions 
(Federal,  State  or  local)  terminated  for 
cause  or  default. 

The  inabdlity  of  a  person  to  provide 
the  certification  required  above  will  not 
necessarily  result  in  denial  of 
participation  in  this  covered 
transaction!.  If  necessary,  the  prospective 
participant  shall  submit  an  explanation 
of  why  it  cannot  provide  the 
certificatio  x  The  certification  or 
explanation  will  be  considered  in 
connection  with  the  Department  of  • 
Health  and)  Himian  Services'  (HHS) 
determination  whether  to  enter  into  this 
transaction.  However,  failure  of  the 
prospective  primary  participant  to 
furnish  a  certification  or  an  explanation 
shall  disqiialify  such  person  from 
participation  in  this  transaction. 

The  projective  primary  participant 
agrees  that  by  submitting  this  proposal, 
it  will  include  the  clause  entitled 
"Certification  Regarding  Debarment, 
SuspyensioB,  Ineligibility,  and  Voluntary 
Exclusion-*-Lower  Tier  Covered 
Transactions"  provided  below  without 
modification  in  all  lower  tier  covered 
transactioi^  and  in  all  solicitations  for 
lower  tier  Covered  transactions. 


Certification  Regarding  Debarment. 
Suspension,  Ineligibility  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transactions 

(To  Be  Supplied  to  Lower  Tier  Participants) 
By  signing  and  submitting  this  lower 
tier  proposal,  the  prospective  lower  tier 
participant,  as  defined  in  45  CFR  Part 
76,  certifies  to  the  best  of  its  knowledge 
and  belief  that  it  and  its  principals: 

(a)  are  not  presently  debarred, 
suspended,  proposed  for  debarment, 
declared  ineligible,  or  voluntarily 
excluded  from  participation  in  this 
transaction  by  any  federal  department  or 
agency. 

(b)  where  the  prospective  lower  tier 
participant  is  unable  to  certify  to  any  of 
the  above,  such  prospective  participant 
shall  attach  an  explanation  to  this 
proposal. 

TTie  prospective  lower  tier  participant 
further  agrees  by  submitting  this 
proposal  that  it  will  include  this  clause 
entitled  "Certification  Regarding 
Debarment,  Suspension,  Ineligibility, 
and  Voluntary  Exclusion — Lower  Tier 
Covered  Transactions"  without 
modification  in  all  lower  tier  covered 
transactions  and  in  all  solicitations  for 
lower  tier  covered  transactions. 

Certification  Regarding  Lobbying 

Certification  for  Contracts,  Grants, 
Loans,  and  Cooperative  Affvements 

The  imdersigned  certifies,  to  the  best 
of  his  or  her  knowledge  and  belief,  that: 

(1)  No  Federal  appropriated  funds 
have  been  paid  or  will  be  paid,  by  or  on 
behalf  of  the  undersigned,  to  any  person 
for  influencing  or  attempting  to 
influence  an  officer  or  employee  of  any 
agency,  a  Member  of  Congress,  an 
officer  or  employee  of  Congress,  or  an 
employee  of  a  Member  of  Congress  in 
connection  with  the  awarding  of  any 
Federal  contract,  the  making  of  any 
Federal  grant,  the  making  of  any  Federal 
loan,  the  entering  into  of  any 
cooperative  agreement,  and  the 
extension,  continuation,  renewal, 
amendment,  or  modification  of  any 
Federal  contract,  grant,  loan,  or 
cooperative  agreement. 

(2)  If  any  funds  other  than  Federal 
appropriated  funds  have  been  paid  or 
will  be  paid  to  any  person  for 
influencing  or  attempting  to  influence 
an  officer  or  employee  of  any  agency,  a 
Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee 
of  a  Member  of  Congress  in  connection 
with  this  Federal  contract,  grant,  loan  or 


cooperative  agreement,  the  imdersigned 
shall  complete  and  submit  Standard 
Form-LLL,  "Disclosure  Form  to  Report 
Lobb3ring,"  in  accordance  with  its  . 
instructions. 

(3)  The  imdersigned  shall  require  that 
the  language  of  this  certification  be 
included  in  the  award  documents  for  all 
subawards  at  all  tiers  (including 
subcontracts,  subgrants,  and  contracts 
under  grants,  loans,  and  cooperative 
agreements)  and  that  all  subrecipients 
shall  certify  and  disclose  accordingly. 

This  certification  is  a  material 
representation  of  fact  upon  which 
reliance  was  placed  when  this 
transaction  was  made  or  entered  into. 
Submission  of  this  certification  is  a 
prerequisite  for  making  or  entering  into 
this  transaction  imposed  by  section 
1352.  title  31.  U.S.  Code.  Any  person 
who  fails  to  file  the  required 
certification  shall  be  subject  to  a  civil 
penalty  of  not  less  than  $10,000  and  not 
more  than  $100,000  for  each  such 
failure. 

State  for  Loan  Guarantee  and  Loan 
Insurance 

The  undersigned  states,  to  the  best  of 
his  or  her  knowledge  and  belief,  that: 

If  any  funds  have  been  paid  or  will  be 
paid  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member 
of  Congress  in  connection  with  this 
commitment  providing  for  the  United 
States  to  insure  or  guarantee  a  loan,  the 
undersigned  shall  complete  and  submit 
Standard  Form-LLL  "Disclosure  Form  to 
Report  Lobbying."  in  accordance  with 
its  instructions. 

Submission  of  this  statement  is  a 
prerequisite  for  making  or  entering  into 
this  transaction  imposed  by  section 
1352.  title  31,  U.S.  Code.  Any  person 
who  fails  to  file  the  required  statement 
shall  be  subject  to  a  civil  penalty  of  not 
.  less  than  $10,000  and  not  more  than 
$100,000  for  each  such  failure. 

Signature 

fitie 

Organization 

Date 
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DISCLOSURE  OF  LOBBYING  ACnVITlES 

Complete  this  tonn  to  disdose  lobbying  activities  punuant  to  31  U3.C.  1352 
(See  reverse  for  public  burden  disclosure.) 


1.     Type  of  Federal  ActioiK 


D 


a.  contract 

b.  grant 

c.  cooperative 

d.  loan 

e.  loan  guarantee 

f.  loan  insurance 


Status  ol  Federal  Action: 

I      I  a.  bid/offer/application 
•"""   b.  inittal  award 
c  post-award 


D 


Report  Type 

a.  initial  filing 

b.  material  change 

For  Material  Change  Only: 

year  _____  quarter 
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ENVIRONME^TTAL  PROTECTION 
AGENCY 


40  CFR  Part 
[FRL-5556-5] 


J 


Protection  of  $tratospheric  Oione 

AGENCY:  EnvlTOnmental  Protection 

Agency. 

ACTION:  Notice  iof  Acceptability. 


-:-*- 


SUMMARY:  Thisi  notice  expands  the  Ust  of 
acceptable  substitutes  for  ozone- 
depleting  substances  (ODS)  under  the 
U.S.  Environmental  Protection  Agency's 
(EPA)  Significant  New  Alternatives 
Policy  (SNAP)  program.  In  addition,  this 
Notice  clarifies  information  on 
refrigerant  blends  R-410A.  R-410B,  and 
R-407C  that  EPA  previously  added  to 
the  acceptable  substitute  hst. 
ADDRESSES:  Information  relevant  to  this 
notice  is  contained  in  Air  E)ocket  A-91- 
42,  Central  Dooket  Section,  South 
Conference  Room  4,  U.S.  Environmental 
Agency,  401  M  Street,  S.W., 
Washington,  D^C.  20460.  Telephone: 
(202)  260-7543.  The  docket  may  be 
inspected  between  8:00  a.m.  and  5:30 
p.m.  weekdays,  As  provided  in  40  CFR 
part  2,  a  reasonsble  fee  may  be  charged 
for  photocopying. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Smagin  at  (202)  233-9126  or  fax 
(202)  233-957^,  U.S.  EPA,  Stratospheric 
Protection  Division,  401  M  Street.  S.W., 
Mail  Code  6205J,  Washington.  D.C. 
20460;  EPA  Stratospheric  Ozone 
Protection  Hottne  at  (800)  296-1996; 
EPA  World  Wide  Web  Site  at  http:// 
www.epa.gov/ozone/title6/snap/ 
snap.html. 

SUPPLEMENTARY  INFORMATKM: 

I.  Section  612  Program 

A.  Statutory  Raquirements 

B.  Regulatory  History 

n.  Listing  of  Acctptable  Substitutes 

A.  Refrigeration  and  Air  Conditioning: 
Substitutes  for  Class 

I    Substances 

B.  Refrigeratioi  and  Air  Conditioning: 
Substitutes  fpr  Class 

U    Substances 
C  Foam  Blowiiig 

D.  Fire  Suppression  and  Explosion 
Protection 

E.  Solvent  Clewing 

F.  Aerosols      ; 

G.  Adhesives,  ^oatings  and  Inks 
ni.  Additional  Information 

Appendix  A — Sianmary  of  Acceptable  and 
Pending  Decisions 

I.  Section  612  Frogram 

A.  Statutory  Rdquirements 

Section  6 1 2  df  the  Clean  Air  Act 
authorizes  EPA  to  develop  a  program  for 
evaluating  alteratives  to  ozone- 
depleting  substfances.  EPA  refers  to  this 


program  as  the  Significant  New 
Alternatives  Policy  (SNAP)  program. 
The  major  provisions  of  section  612  are: 

•Rulemaking — Section  612(c)  requires 
EPA  to  promulgate  rules  making  it 
unlawful  to  replace  any  class  I 
(chlorofluorocarbon,  halon,  carbon 
tetrachloride,  methyl  chloroform, 
methyl  bromide,  and 
hydrobromofluorocarfaon)  or  class  n 
(hydrochlorofluorocarbon)  substance 
with  any  substitute  that  the 
Administrator  determines  may  present 
adverse  effects  to  human  health  or  .the 
environment  where  the  Administrator 
has  identified  an  alternative  that  (1) 
reduces  the  overall  risk  to  hiunan  health 
and  the  enviroiunent.  and  (2)  is 
currently  or  potentially  available. 

Listing  of  Unacceptable/Acceptable 
Substitutes — Section  612(c)  also 
requires  EPA  to  publish  a  list  of  the 
substitutes  unacceptable  for  specific 
uses.  EPA  must  publish  a  corresponding 
Ust  of  acceptable  alternatives  for 
specific  uses. 

Petition  Process — Section  612(d) 
grants  the  right  to  any  person  to  petition 
EPA  to  add  a  substance  to  or  delete  a 
substance  from  the  lists  published  in 
accordance  with  section  612(c).  The 
Agency  has  90  days  to  grant  or  deny  a 
petition.  Where  the  Agency  grants  tiie 
petition,  EPA  must  publish  the  revised 
Usts  within  an  additional  6  months. 

90-day  Notification — Section  612(e) 
requires  EPA  to  require  any  person  who 
produces  a  chemical  substitute  for  a 
class  I  substance  to  notify  the  Agency 
not  less  than  90  days  before  new  or 
existing  chemicals  are  introduced  into 
interstate  commerce  for  significant  new 
uses  as  substitutes  for  a  class  I 
substance.  The  producer  must  also 
provide  the  Agency  with  the  producer's 
unpublished  health  and  safety  studies 
on  such  substitutes. 

Oufreac/i— Section  612(b)(1)  states 
that  the  Administrator  shall  seek  to 
maximize  the  ^^se  of  federal  research 
facilities  and  resoiut»s  to  assist  users  of 
class  I  and  n  substances  in  identifying 
and  developing  alternatives  to  the  use  of 
such  substances  in  key  commercial 
applications. 

Clearinghouse — Section  612(b)(4) 
requires  the  Agency  to  set  up  a  public 
clearinghouse  of  alternative  chemicals, 
product  substitutes,  and  alternative 
manufacturing  processes  that  are 
available  for  products  and 
manufactiuing  processes  which  use 
class  I  and  n  substances. 

B.  Regulatory  History 

On  March  18, 1994,  EPA  published 
the  Final  Rulemaking  (FRM)  (59  FR 
13044)  which  described  the  process  for 
administering  the  SNAP  program.  At  the 


same  time.  EPA  also  issued  EPA's  first 
acceptability  lists  for  substitutes  in  the 
major  industrial  use  sectors.  These 
sectors  include:  refrigeration  and  air 
conditioning;  foam  blowing;  solvent 
cleaning;  fire  suppression  and  explosion 
protection;  sterilants;  aerosols; 
adhesives,  coatings  and  inks;  and 
tobacco  expansion.  These  sectors 
compose  the  principal  industrial  sectors 
that  historically  consiuned  the  largest 
volumes  of  ozone-depleting  compounds. 

As  described  in  the  final  rule  for  the 
SNAP  program  (59  FR  13044),  EPA  does 
not  believe  that  rulemaking  is  required 
to  list  alternatives  as  acceptable  with  no 
limitations.  Such  Ustings  do  not  impose 
any  sanction,  nor  do  they  remove  any 
prior  Ucense  to  use  a  substance. 
Consequently,  EPA  is  adding  substances 
to  the  list  of  acceptable  alternatives  by 
■this  notice. 

EPA  does,  however.  beUeve  that 
Notice-and-Comment  rulemaking  is 
required  to  place  any  substance  on  the 
hst  of  prohibited  substitutes,  to  Ust  a 
substance  as  acceptable  only  under 
certain  conditions,  to  list  substances  as 
acceptable  only  for  certain  uses,  or  to 
remove  a  substance  from  either  the  list 
of  prohibited  or  acceptable  substitutes. 
Updates  to  these  lists  are  pubUshed  as 
separate  notices  of  rulemaking  in  the 
Feideral  Register. 

The  Agency  defines  a  "substitute"  as  - 
any  chemical,  product  substitute,  or 
alternative  manufacturing  process, 
whether  existing  or  new,  that  could 
replace  a  class  I  or  class  n  substance. 
Anyone  who  produces  a  substitute  must 
provide  the  Agency  with  health  and 
safety  studies  on  the  substitute  at  least 
90  days  before  introducing  it  into 
interstate  commerce  for  significant  new 
use  as  an  alternative.  This  requirement 
appUes  to  substitute  manufacturers,  but 
may  include  importers,  formulators  or 
end-users,  when  they  are  responsible  for 
introducing  a  substitute  into  commerce. 

EPA  published  Usts  of  acceptable 
alternatives  on  August  26, 1994  (59  FR 
44240),  January  13, 1995  (60  FR  3318). 
July  28. 1995  (60  FR  38729),  February  8. 
1996  (61  FR  4736)  and  pubUsbed  Final 
Rulemakings  restricting  the  use  of 
certain  substitutes  on  June  13, 1995  (60 
FR  31092).  and  May  22. 1996  (61  FR 
25585).  EPA  also  published  a  Notice  of 
Proposed  Rulemaking  restricting  the  use 
of  certain  substitutes  on  May  22. 1996 
(61  FR  25604). 

n.  Listing  of  Acceptable  Substitutes 

This  section  presents  EPA's  most 
recent  acceptable  listing  decisions  for 
substitutes  for  class  I  and  class  n 
substances  in  the  following  industrial 
sectors:  refrigeration  and  air 
conditioning,  foam  blowing,  and  fire 
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suppression  and  explosion  protection. 
In  this  Notice,  EPA  has  split  the 
refrigeration  and  air  conditioning  sector 
into  two  parts:  substitutes  for  class  I 
substances  and  substitutes  for  class  n 
substances.  For  copies  of  the  full  list, 
contact  the  EPA  Stratospheric 
Protection  Hotline  at  (800)  296-1996. 
Parts  A  through  G  below  present  a 
detailed  discussion  of  the  substitute 
listing  determinations  by  major  use 
sector.  Tables  summarizing  today's 
listing  decisions  are  in  Appendix  A.  The 
comments  contained  in  Appendix  A 
provide  additional  information  on  a 
substitute,  but  for  listings  of  acceptable 
substitutes,  they  are  not  legally  binding 
under  section  612  of  the  Clean  Air  Act. 
Thus,  adherence  to  recommendations  in 
the  comments  is  not  mandatory  for  use 
as  a  substitute.  In  addition,  the 
comments  should  not  be  considered 
comprehensive  with  respect  to  other 
legal  obligations  pertaining  to  the  use  of 
the  substitute.  However,  EPA 
encourages  users  of  acceptable 
substitutes  to  apply  all  comments  to 
their  use  of  these  substitutes.  In  many 
instances,  the  comments  simply  allude 
to  sound  operating  practices  that  have 
already  been  identified  in  existing 
induistry  and/or  building-code 
standards.  Thus,  many  of  the  comments, 
if  adopted,  would  not  require  significant 
changes  in  existing  operating  practices 
for  the  afliected  industry. 

A.  Refrigeration  and  Air  Conditioning: 
Class  I 

1.  Secondary  Loop  Systems 

In  this  Notice,  EPA  requests 
information  about  fluids  used  in 
secondary  loop  systems.  Unlike  most 
other  end-uses,  secondary  loop  systems 
do  not  circulate  refrigerant  through  heat 
'  exchangers  that  are  in  direct  contact 
with  the  refrigerated  or  air  conditioned 
space.  Rather,  the  primary  refrigerant 
exchanges  heat  only  with  a  second 
fluid,  which  in  turn  carries  heat  away 
from  the  cooled  space. 

A  good  example  of  such  a  system  is 
a  large  building  chiller.  The  primary 
loop  chills  water,  which  then  circulates 
throughout  the  building,  where  fans 
blow  air  over  the  cold  pipes  to  air 
condition  occupied  spaces.  Another 
example  is  ^  ammonia-based 
supermarket  refrigeration  system.  The 
ammonia-containing  primary  loop  is 
isolated  from  the  occupied  area  of  the 
store,  while  a  secondary  loop  fluid 
carries  the  chill  to  the  refrigerated  cases. 

Secondary  loop  systems  are  gaining 
market  share  in  many  areas  because 
they  offer  potential  safety 
improvements,  particularly  when  the 
primary  refrigerant  is  flammable  or 


toxic.  The  primary  system  generally  has 
a  relatively  small  charge,  and  it  can  be 
placed  in  an  external  building,  thereby 
removing  the  risk  to  occupants.  In 
addition,  a  smaller  charge  means  that 
less  refrigerant  can  escape  during  a  leak. 
Given  even  the  lower  ozone  depletion 
potential  (ODP)  of  HCFCs,  and  global 
warming  potential  (GWP)  of  some 
HCFCs  and  HFCS,  this  reduced  leakage 
)rields  direct  benefits  to  the 
environment.  Because  of  the  potential 
enviroiunental  and  safety  benefits  of 
secondary  loop  systems,  EPA  is 
investigating  whether  it  would  be 
appropriate  to  list  secondary  fluids 
formally  under  the  SNAP  program. 

Such  systems  would  use  an  already 
EPA-acceptable  refrigerant  in  the 
primary  loop  and  a  different  fluid  in  the 
secondary  loop.  Therefore,  such  a 
system  could  be  listed  as  a  not-in-kind 
replacement  for  CFC-based  refrigeration 
and  air  conditioning  equipment.  EPA  is 
aware  that  water,  ethylene  glycol, 
propylene  glycol,  ice  slurries,  COj,  ethyl 
alcohol,  caldum  chloride,  Flo-ice, 
HCFC-123,  and  certain 
hydrofluoroethers  are  either  used  today 
or  are  being  considered  for  use  as 
secondary  fluids.  While  studying 
whether  this  end-use  would  be 
appropriate  for  listing,  EPA  invites 
companies  interested  in  listing  other 
secondary  loop  fluids  to  contact  the 
SNAP  coordinator  at  202-233-9126,  fax 
202-233-9577. 

2.  Acceptable  Substitutes  for  Other  End- 
Uses 

Note  that  EPA  acceptability  does  not 
mean  that  a  given  substitute  will  work 
in  a  specific  type  of  equipment  within 
an  end-use.  Engineering  expertise  must 
be  used  to  determine  the  appropriate 
use  of  these  and  any  other  substitutes. 
In  addition,  although  some  alternatives 
are  listed  for  multiple  refiigerants,  they 
may  not  be  appropriate  for  use  in  all 
equipment  or  under  all  conditions. 

a.  Hot  Shot  and  GHG-X4 

Hot  Shot  and  GHG-X4.  both  of  which 
consist  ofHCFC-22,  HCFC-124.  HCFC- 
142b,  and  isobutane,  are  acceptable  as 
substitutes  for  CFC-12  and  R-500  in  the 
following  retrofitted  and  new  end-uses: 

•  Centrifugal  and  Reciprocating  Chillers 

•  Industrial  Process  Refrigeration 

•  Ice  Skating  Rinks 

•  Cold  Storage  Warehouses 

•  Refrigerated  Transport 

•  Retail  Food  Refrigeration 

•  Vending  Machines 

•  Water  Coolers 

•  Commercial  Ice  Machines 

•  Household  Refrigerators 

•  Household  Freezers 

•  Residential  Dehiunidifiers 


•  N(Hi- Automotive  Motor  Vehicle  Air 

Conditioners 

Because  HCFC-22  and  HCFC-142b 
contribute  to  ozone  depletion,  they  will 
be  phased  out  of  production.  Hierefore, 
these  blends  will  be  used  primarily  as 
retrofit  refrigerants.  However,  these 
blends  are  acceptable  for  use  in  new 
systems.  Regulations  regarding  recycling 
and  reclamation  issued  under  section 
608  of  the  Clean  Air  Act  apply  to  these 
blends.  HCFC-I42b  has  one  of  the 
highest  ODPs  among  the  HCFCs.  The 
GWPs  of  HCFC-22  and  HCFC-142b  are 
1700  and  2000,  respectively,  which  are 
somewhat  high.  However,  this  concern 
is  mitigated  by  the  scheduled  phaseout 
of  these  refrigerants.  Although  HCFC- 
142b  and  isobutane  are  flammable,  these 
blends  are  not.  In  addition,  testing  on  ■ 
these  blends  has  shown  that  they  do  not 
become  flammable  after  leaks.  GHG-X4 
is  being  sold  under  the  trade  names 
"Autofrost"  and  "Chill-It." 

b.  R-401C 

R-401C,  which  consists  of  HCFC-22. 
HFC-152a.  and  HCFC-124,  is 
acceptable  as  a  substitute  for  CFC-12  in 
retrofitted  and  new  non-automotive 
motor  vehicle  air  conditioners.  Because 
HCFC-22  and  HCFC-124  contribute  to 
ozone  depletion,  they  will  be  phased 
out  of  production.  Therefore,  these 
blends  will  be  used  primarily  as  retrofit 
refrigerants.  However,  these  blends  are 
acceptable  for  use  in  new  systems. 
Regulations  regarding  recycling  and 
reclamation  issued  under  section  608  of 
the  Clean  Afr  Act  apply  to  these  blends. 
HCFC-142b  has  one  of  the  highest 
ODPS  among  the  HCFCs.  The  GWP  of 
HCFC-22  is  1700,  which  is  somewhat 
high.  However,  this  concern  is  mitigated 
by  the  scheduled  phaseout  of  this 
refiigerant.  Although  HCFC-142b  and 
isobutane  are  flammable,  these  blends 
are  not.  In  addition,  testing  on  these 
blends  has  shown  that  they  do  not 
become  flammable  after  leaks.  GHG-X4 
is  being  sold  under  the  trade  names 
"Autofrost"  and  "Chill-It." 

c.  NARM-502 

NARM-502.  which  consists  of  HCFC- 
22,  HFC-23.  and  HFC-152a.  is 
acceptable  as  a  substitute  for  R-503  and 
CFC-13  in  new  and  retrofitted  very  low 
temperature  refrigeration  and  industrial 
process  refrigeration.  Because  HCFC-22 
contributes  to  ozone  depletion,  it  will  be 
phased  out  of  production.  Therefore, 
this  blend  will  be  used  primarily  as  a 
retrofit  refrigerant.  However,  NARM- 
502  is  acceptable  for  use  in  new 
systems.  Regulations  regarding  recycling 
and  reclamation  issued  under  section 
608  of  the  Clean  Air  Act  apply  to  this 
blend.  The  GWP  of  HCFC-22  is  1700. 
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which  is  somewhat  high,  and  the  GWP 
of  HFC-23  i^  12.100,  which  is  extremely 
high.  HoweMer,  other  acceptable 
refrigerants  tn  this  end-use  also  contain 
either  HFC-J3  or  perfluorocarbons 
(PFCs),  with  higher  GWPs.  In  addition, 
the  percentage  of  HFC-23  is  quite  small, 
so  this  blend  poses  much  lower  global 
wanning  risk  than  other  substitutes  for 
this  end-use.  Although  HFC-152a  is 
flammable.  NARM-502  as  blended  is 
not,  and  testing  has  shown  that  it  does 
not  become  flammable  after  leaks. 

d.  Freezone  (Formerly  Listed  as  HCFC 
Blend  Delta)  and  FREEZE  12 

Freezone,  which  consists  ofHFC- 
134a.  HCFCil42b,  and  a  lubricant,  and 
FREEZE  12.  ^hic/i  consists  ofHFC-134a 
and  HCFC-142b.  are  acceptable  as 
substitutes  for  CFC-12  in  the  following 
retrofitted  and  new  end-uses: 

•  Centrifugal  and  Reciprocating  Chillers 

•  Industrial  Process  Refrigeration 

•  Ice  Skating  Rinks 

•  Cold  Storage  Warehouses 

•  Refrigerated  Transport 

•  Retail  Food  Refrigeration 

•  Vending  Machines 

•  Water  Coolers 

•  Commercial  Ice  Machines 

•  Household  Refrigerators 

•  Household  Freezers 

•  Residential  OehumidiBers 

•  Non>Autoi^otive  Motor  Vehicle  Air 
Conditionflirs 

Because  HCFC-142b  contributes  to 
ozone  depletion,  it  will  be  phased  out 
of  production.  Therefore,  these  blends 
will  be  used  primarily  as  retrofit 
refrigerants.  However,  they  are 
acceptable  for  use  in  new  systems. 
Regulations  i^arding  recycling  and 
reclamation  issued  under  section  608  of 
the  Clean  Ait  Act  apply  to  these  blends. 
HCFC-142b  has  one  of  the  highest  ODPs 
among  the  HCFCs.  In  addition,  the  GWP 
of  HCFC-142fc  is  2000,  which  is 
somewhat  high.  However,  this  concern 
is  mitigated  by  the  scheduled  phaseout 
of  this  refiigelrant.  Although  HCFC-142b 
is  flammable,  Freezone  and  FREEZE  12 
as  blended  are  not,  and  testing  has 
shown  that  they  do  not  become 
flammable  after  leaks. 

e.  G2018C     : 

G2018C,  y^ich  consists  ofHCFC-22, 
HFC-152a,  ajid  propylene,  is  acceptable 
as  a  substitute  for  CFC-12  in  the 
following  rettofitted  and  new  end-uses: 

•  Centrifugal  and  Reciprocating  Chillers 

•  Industrial  Process  Refrigeration 

•  Ice  Skating  Rinks 

•  Cold  Storage  Warehouses 

•  Refrigerated  Transport 

•  Retail  Food  Refrigeration 

•  Vending  K^chines 


•  Water  Coolers 

•  Commercial  Ice  Machines 

Because  HCFC-22  contributes  to 
ozone  depletion,  it  will  be  phased  out 
of  production.  Therefore,  this  blend  will 
be  used  primarily  as  a  retrofit 
refrigerant.  However,  it  is  acceptable  for 
use  in  new  systems.  Regulations 
regarding  recycling  and  reclamation 
issued  under  section  608  of  the  Clean 
Air  Act  apply  to  G2ei8C.  The  GWP  of 
HCFC-22  is  1700,  which  is  somewhat 
high.  However,  this  concern  is  mitigated 
by  the  scheduled  phaseout  of  this 
refrigerant.  Although  HFC-152a  is 
flammable.  C2018C  as  blended  is  not, 
and  testing  has  shown  that  it  does  not 
become  flammable  after  leaks. 

B.  Refrigeration  and  Air  Conditioning: 
Class n 

1.  Clarification  of  Previous  Notice  (61 
FR  4736) 

Please  refer  to  the  March  18. 1994 
SNAP  rule  (59  FR  13044)  for  detailed 
information  {mrtaining  to  the 
designation  of  end-uses,  additional 
requirements  imposed  under  sections 
608  and  609,  and  other  information 
related  to  the  use  of  alternative 
refrigerants. 

This  Notice  marks  the  second  time 
EPA  has  listed  acceptable  substitutes  for 
HCFC-22  in  the  refrigeration  and  air 
conditioning  sector.  Although  the 
substitutes  listed  below  were  intended 
specifically  to  replace  HCFC-22,  HCFC- 
22  is  itself  frequently  used  as  a 
substitute  for  class  I  refrigerants  (e.g, 
CFC-11  and  CFC-12).  Therefore,  the 
listings  below  also  describe  these 
HCFG-22  substitutes  as  acceptable 
alternatives  for  class  I  refrigerants  in 
new  equipment.  The  underlying 
reasoning  is  that  if,  for  instance,  HCFC- 
22  poses  lower  overall  risk  than  CFC- 
12,  and  R-410A  poses  lower  overall  risk 
than  HCFC-22,  then  R-410A  must  also 
pose  lower  overall  risk  than  CFC-12. 
Therefore,  even  though  R-410A  is  not 
designed  to  be  a  direct  replacement  for 
CFC-12,  in  new  equipment  it  may  be 
appropriate  to  design  for  R-^lOA  rather 
than  for  another  CFC-12  substitute.  As 
with  all  listings,  however,  engineering 
expertise  is  required  to  determine  the 
best  match  between  a  given  class  I 
refrigerant  and  an  alternative. 

The  February  8. 1996  Notice  of 
Acceptability  (61  FR  4736) 
inadvertently  described  R-410A,  R- 
410B,  and  R-407C  as  not  containing  any 
components  regulated  as  volatile 
organic  compounds  (VOC)  under  Title  I 
of  the  Clean  Air  Act .  In  fact,  all  three 
blends  contain  HFC-32,  which  is  a 
VOC-regulated  compound. 


2.  Acceptable  Substitutes 

a.  R-507 

R-507,  which  consists  ofHFC-143a 
and  HFC-125,  is  acceptable  as  a 
substitute  for  HCFC-22,  and  by 
extension,  class  I  refrigerants,  in 
equipment  in  the  following  new  and 
retrofit  end-uses: 

•  Commercial  comfort  air  conditioning 

•  Industrial  process  refHgeration 
systems 

•  Industrial  process  air  conditioning 

•  Refricerated  transport 

•  Retail  food  refrigeration 

•  Cold  storage  warehouses 

•  Vending  machines 

•  Commercial  ice  machines 

•  Household  and  lig|ht  commercial  air 
conditioning 

R-507  contains  HFC-125  and  HFC- 
143a.  HFC-125  and  HFC-143a  exhibit  a 
fairly  high  global  warming  potential 
(3.200  and  4,400  respectively  at  100 
year  integrated  time  horizon)  compared 
to  other  HFCs  and  HCFC-22.  However, 
their  potential  for  contributing  to  global 
warming  will  be  mitigated  in  the  listed 
end  uses  through  the  implementation  of 
the  venting  prohibition  under  Section 
608(c)(2)  of  the  Clean  Air  Act.  Note  that 
the  prohibition  on  venting,  which 
applies  to  all  substitute  refiigerants,  was 
mandated  in  section  608(c)(2)  and  took 
effect  through  regulations  on  November 
15, 1995.  While  the  current  rule  issued 
imder  section  608  of  the  CAA  (58  FR 
28660)  does  not  specify  recycling  or 
leak  repair  requirements,  it  is  illegal  to 
vent  this  refrigerant  at  any  time.  In 
addition.  EPA  anticipates  proposing 
new  recycling  regulations  for  non- 
ozone-depleting  refrigerants  in  the  near 
future.  A  fact  sheet  on  the  proposal  is 
available  &t>m  the  EPA  Ozone  Hotline  at 
(800)  296-1996.  R-507  does  not  contain 
ozone-depleting  substances  and  is  low 
in  toxicity.  Although  HFC-143a  is 
flammable,  the  blend  is  not.  It  is  a  near 
azeotrope.  so  it  will  not  frBctionate 
during  operation.  Leak  testing  has 
demonstrated  that  its  composition  never 
becomes  flammable. 

b.  Ammonia 

Ammonia,  either  in  vapor 
compression  or  absorption  systems,  is 
acceptable  as  a  substitute  for  HCFC-22, . 
and  by  extension,  class  I  refrigerants,  in 
equipment  in  the  following  new  end- 
uses: 

•  Industrial  process  air  conditioning 

•  Industrial  process  refrigeration 

•  Ice  skating  rinks 

•  Cold  storage  warehouses 

•  Commercial  ice  machines 

•  Commercial  comfort  air  conditioning 
(absorption  chillers  or  vapor 
compression  with  a  secondary  loop) 
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•  Retail  food  refirigeration  (with  a 
secondary  loop) 

•  Household  refrigerators  (absorption 
systems  only) 

•  Household  and  Ught  commercial  air 
conditioning  (absorption  systems 
only) 

Ammonia  applications  that  do  not  fall 
luider  any  of  the  above-listed  end  uses 
and  for  which  ammonia  has 
traditionally  been  used  as  the  refrigerant 
fluid,  whether  in  vapor  compression  or 
absorption  systems,  are  not  covered 
lihder  the  SNAP  program.  Therefore, 
does  not  require  notification  or  listing 
imder  the  SNAP  program. 

Ammonia  has  been  used  as  a  mediimi 
to  low  temperature  refrigerant  in  vapor 
compression  cycles  for  more  than  100 
years.  Ammonia  has  excellent 
refrigerant  properties,  a  characteristic 
pungent  odor,  no  long-term  atmospheric 
risks,  and  low  cost.  It  is,  however, 
moderately  flammable  and  toxic, 
although  it  is  not  a  cumulative  poison. 
Ammonia  may  be  used  safely  if  existing 
OSHA  and  ASHRAE  standards  are 
followed.  Users  should  check  local 
building  codes  related  to  the  use  of 
ammonia.  Ammonia  does  not  deplete 
the  ozone  or  contribute  to  global 
warming. 

c.  Alternative  Technologies 

Several  technologies  already  exist  as 
alternatives  to  equipment  using  class  I 
substances.  As  a  result  of  the  CTC 
phaseout,  they  are  gaining  prominence 
in  the  transition  away  from  CFCs. 
Examples  of  these  technologies  include 
evaporative  cooling,  desiccant  cooling, 
and  absorption  refrigeration  and  air 
conditioning.  In  addition,  several 
technologies  are  currently  under 
development.  Significant  progress  has 
expanded  the  applicability  of  these 
alternatives,  and  their  environmental 
benefits  generally  include  zero  ODP  and 
low  direct  GWP.  In  addition, 
evaporative  cooling  offers  significant 
energy  savings,  which  results  in 
reduced  indirect  GWP. 

(1)  Evaporative  Cooling 

Evaporative  Cooling  is  acceptable  as  a 
substitute  for  HCFC-22,  and  by 
extension,  class  I  refrigerants,  in 
equipment  in  the  following  new  end- 
uses: 

•  Industrial  process  air  conditioning 

•  Commercial  comfort  air  conditioning 

•  Household  and  light  commercial  air 
conditioning 

Evaporative  cooling  does  not 
contribute  to  ozone  depletion  or  global 
warming  and  has  the  potential  to  be 
more  energy  efficient  than  ciurent 
refrigeration  and  air  conditioning 


systems.  Evaporative  cooling  uses  no 
diemicals,  but  relies  instead  on  water 
evaporation  as  a  means  of  cooling.  It  is 
in  widespread  use  in  office  buildings  in 
the  western  U.S.  Recent  design 
improvements  have  greatly  expanded  its 
applicability  to  other  regions. 

(2)  Desiccant  Cooling 

Desiccant  cooling  is  acceptable  as  a 
substitute  for  HCFC-22.  and  by 
extension,  class  I  refrigerants,  in 
equipment  in  the  following  new  end- 
uses: 

•  Industrial  process  air  conditioning 

•  Commercial  comfort  air  conditioning 

•  Residential  air  conditioning 

Desiccant  cooling  is  an  alternate 
technology  to  the  vapor  compression 
cycle.  Desiccant  cooling  systems  do  not 
contribute  to  ozone  depletion  or  global 
wanning.  These  systems  offer  potential 
energy  savings  over  conventional 
HCFC-22  vapor  compression  systems. 

(3)  Water/Lithiimi  Bromide  Absorption 

Water/lithium  bromide  absorption  is 
acceptable  as  an  alternative  technology 
to  centrifugal  chillers  using  HCFC-22. 
Some  absorption  systems  use  water  as 
the  refrigerant  and  lithiiun  bromide  as 
the  absorber.  Lithium  bromide  has  zero 
ODP  and  GWP.  It  is  low  in  toxicity  and 
is  nonflammable. 

C.  Foam  Blowing 

1.  Acceptable  Substitutes 

a.  Rigid  polyurethane  and 
polyisocyanurate  laminated  boardstock; 
Rigid  polyurethane  appliance;  Rigid 
polyurethane  slabstock  and  other;  and 
Rigid  polyurethane  spray  and 
commercial  refrigeration,  and  sandwich 
panels. 

Proprietary  Blowing  Agent  1  (PBA  1) 
is  an  acceptable  substitute  for  CFCs  and 
HCFCs  in  rigid  polyurethane  and 
polyisocyanurate  laminated  boardstock 
foam;  rigid  polyurethane  appliance; 
rigid  polyurethane  slabstock  and  other; 
and  rigid  polyurethane  spray  and 
commercial  refrigeration,  and  sandwich 
panels.  This  blowing  agent  was 
submitted  as  a  proprietary  formulation 
by  a  foam  system  manufactxuer.  PBA  1 
does  not  contain  ozone  depleting 
chemicals  and  has  very  low  or  zero 
global  wanning  potential.  This  blend  is 
not  flanunable.  No  other  significant 
health  or  environmental  risks  are 
anticipated  from  the  use  of  this 
substitute  as  long  as  other  existing 
relevant  health,  environmental  and 
safety  requirements  are  met.  Exposure 
assessments  indicate  worker  exposure  is 
unlikely  to  exceed  the  OSHA 
permissible  exposure  level. 


D.  Fire  Suppression  and  Explosion 
Protection 

1.  Acceptable  Substitutes 

a.  Total  Flooding  Agents 

(1)  Foam  A— formeriy  (Water  Mist/ 
Surfectant  Blend]  A 

Foam  A  is  acceptable  as  a  Halon  1301 
substitute.  This  agent  was  previously 
identified  as  [Water  Mist/Surfactant 
Blend]  A  in  the  July  28, 1995  Notice  (60 
FR  38729),  and  was  listed  as  acceptable 
for  use  in  normally  unoccupied  areas 
only.  Since  that  time,  the  manufacturer 
has  clarified  to  EPA  that  this  agent  is 
not  a  water  mist  system,  nor  is  it  a 
wetting  agent,  but  instead  is  a  low 
density,  short  duration  foam.  This  agent 
is  dispensed  as  bubbles  which 
physically  interfere  with  the  mixtiu«  of 
fuel  and  air,  and  provide  some  cooling 
of  the  flame  front,  both  of  which 
contribute  to  control  of  the  fire. 

In  the  event  that  the  manufactiu^r 
develops  a  misting  system  based  on  this 
agent,  EPA  requires  the  manufacturer  to 
submit  a  separate  SNAP  application  for 
assessment  of  exposure  to  fine  water 
mist  particles  containing  additives. 

E.  Solvent  Cleaning 

1.  Acceptable  Substitutes 
a.  Metals  Cleaning 

Hydrofluoroether  (HFE):  C4F90CH3 
(methoxynonafluorobutane,  iso  and 
normal)  is  an  acceptable  substitute  for 
CFC-1 13  and  methyl  chloroform  (MCF) 
in  metals  cleaning.  This  HFE  is  a  new 
chemical  that  completed  review  in  May 
1996  under  EPA's  Premanufacture 
Notice  Program  under  the  Toxic 
Substances  Control  Act.  This  chemical 
does  not  deplete  the  ozone  layer  since 
it  does  not  contain  chlorine  or  bromine. 
It  has  a  4.1-year  atmospheric  lifetime 
and  a  GWP  of  150  over  a  500-year  time 
horizon  and  480  over  a  100-year  time 
horizon. 

This  HFE  exhibits  only  moderate 
toxicity  in  tests  reviewed  by  EPA,  and 
the  600  ppm  8-hr  Time  Weighted 
Average  workplace  standard  set  by  the 
company  was  deemed  sufiiciently 
protective.  Based  on  the  combination  of 
the  feasibility  of  meeting  the  exposure 
standard  and  the  moderate  toxicity 
exhibited  by  this  chemical,  EPA  is 
listing  this  substance  as  acceptable 
without  restrictions.  As  with  workplace 
exposiue  stemdards  for  other  CFC 
alternatives,  this  standard  for  this 
substance,  too,  vsrill  be  examined  by  the 
Workplace  Environmental  Exposure 
Limit  subcommittee  of  the  American 
Industrial  Hygiene  Association. 
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b.  Electronic^  Cleaning 

Hydrofluotoether  (HFE):  C4F90CH3 
(methoxynonafluombutane,  iso  and 
normal)  is  ait  acceptable  substitute  for 
CFC-i  13  and  methyl  chloroform  (MCF) 
in  electronics  cleaning.  This  HFE  is  a 
new  chemical  that  completed  review  in 
May  1996  under  EPA's  Premanu&ctiue 
Notice  Program  under  the  Toxic  ; 

Substances  Control  Act.  This  chemical 
does  not  deplete  the  ozone  layer  since 
it  does  not  contain  chlorine  or  bromine. 
It  has  a  atmotpheric  4.1-year  lifetime 
and  a  GWP  of  150  over  a  500-year  time 
horizon  and  480  over  a  100-year  time 
horizon.  The  GWP  and  lifetime  for  this 
HFE  are  both  lower  than  the  GWP  and 
lifiBtime  for  CFC-113  and  for  PFCs. 

This  HFE  epdiibits  only  moderate 
toxicity  in  te^ts  reviewed  by  EPA,  and 
the  600  ppm  8-hr  Time  Weighted 
Average  workplace  standard  set  by  the 
company  was  deemed  sufficiently 
protective.  Based  on  the  combination  of 
the  feasibiht]f  of  meeting  the  exposure 
standard  and  the  moderate  toxicity 
exhibited  by  this  chemical,  EPA  is 
hsting  this  substance  as  acceptable 
without  restrictions.  As  with  workplace 
exposure  standards  for  other  CFC 
alternatives,  this  standard  for  this 
substance,  too,  will  be  examined  by  the 
Workplace  Environmental  Exposure 
Limit  subcommittee  of  the  American 
Industrial  Hygiene  Association. 

c  Precision  Cleaning 

Hydrofluorvether  (HFE):  C4F90CH3 
(methoxynonofluorobutane,  iso  and 
normal)  is  an  acceptable  substitute  for 
CFC-1 13  and  methyl  chloroform  (MCF) 
in  precision  cleaning.  This  HFE  is  a  new 
chemical  that  completed  review  this 
past  May  under  EPA's  Premanufacture 
Notice  Prograpn  under  the  Toxic 
Substances  Control  Act.  This  chemical 
does  not  deplete  the  ozone  layer  since 
it  does  not  cotitain  chlorine  or  bromine. 
It  has  a  4.1-y^  atmospheric  lifetime 


and  a  low  GWP  of  150  over  a  500-year 
time  horizon  and  480  over  a  100-year 
time  horizon.  The  GWP  and  lifetime  for 
this  HFE  are  both  lower  than  the  GWP 
and  Ufetime  for  CFC-113  and  PFCs. 
This  HFE  exhibits  only  moderate 
toxicity  in  tests  reviewed  by  EPA,  and 
the  600  ppm  8-hr  Time  Weighted 
Average  workplace  standard  set  by  the 
company  was  deemed  sufficiently 
protective.  Based  on  the  combination  of 
the  feasibility  of  meeting  the  exposure 
standard  and  the  moderate  toxicity 
exhibited  by  this  chemical,  EPA  is 
listing  this  substance  as  acceptable 
without  restrictions.  As  with  workplace 
exposure  standards  for  other  CFC 
alternatives,  this  standard  for  this 
substance,  too,  will  be  examined  by  the 
Workplace  Environmental  Exposure 
Limit  subcommittee  of  the  American 
Industrial  Hygiene  Association. 

F.  Aerosols 

1.  Acceptable  Substitutes 

a.  Solvents 

Hydrofluoroether  (HFE):  C4F90CH3 
(methoxynonafluorobutane,  iso  and 
normal)  is  an  acceptable  substitute  for 
CFC-113  and  methyl  chloroform  (MCF) 
as  a  solvent  in  aerosol  products.  This 
HFE  is  a  new  chemical  that  completed 
review  this  past  May  imder  EPA's 
Premanufacture  Notice  Program  under 
the  Toxic  Substances  Control  Act.  This 
chemical  does  not  deplete  the  ozone 
layer  since  it  does  not  contain  chlorine 
or  bromine.  It  has  a  4.1 -year 
atmospheric  lifetime  and  a  GWP  of  150 
over  a  500-year  time  horizon  and  480 
over  a  100-year  time  horizon.  TTie  GWP 
and  hfetime  for  this  HFE  are  both  lower 
than  the  GWP  and  Ufetime  for  CFC-113 
and  for  PFCs. 

This  HFE  exhibits  only  moderate 
toxicity  in  tests  reviewed  by  EPA.  and 
the  600  ppm  8-hr  Time  Weighted 
Average  workplace  standard  set  by  the 
company  was  deemed  sufficiently 


protective.  Based  on  the  combination  of 
the  fieasibility  of  meeting  the  exposure 
standard  and  the  moderate  toxicity 
exhibited  by  this  chemical,  EPA  is 
listing  this  substance  as  acceptable 
without  restrictions.  As  with  workplace 
exposure  st&ndards  for  other  CFC 
alternatives,  this  standard  for  this 
substance,  too,  will  be  examined  by  the 
Workplace  Environmental  Exposure 
Limit  subcommittee  of  the  American 
Indiistrial  Hygiene  Association. 

G.  Adhesives,  Coatings  and  Inks 

1.  Acceptable  Substitutes 

a.  Trans-U-dichloroethyiene 

Trans-l,2-dichloroethylene  is 
acceptable  as  an  alternative  to  MCF  and 
CFC-113  in  adhesives.  TTie  OSHA  set 
exposure  limit  (PEL)  is  200  ppm. 

m.  Additional  Infbnnation 

Contact  the  Stratospheric  Protection 
Hotline  at  1-800-296-1996,  Monday- 
Friday,  between  the  hours  of  10:00  a.m. 
and  4:00  p.m.  (Eastern  Standard  Time) 
weekdays. 

For  more  information  on  the  Agency's 
process  for  administering  the  SNAP 
program  or  criteria  for  evaluation  of 
substitutes,  refer  to  the  SNAP  final 
rulemaking  published  in  the  Federal 
Register  on  March  18, 1994  (59  FR 
13044).  Federal  Register  notices  can  be 
ordered  from  the  Government  Printing 
Office  Order  Desk  (202)  783-3238;  the 
citation  is  the  date  of  publication.  This 
Notice  may  also  be  obtained  on  the 
World  Wide  Web  at  http:// 
www.epa.gov/ozone/title6/snap/ 
snap.html. 

Dated:  August  13. 1996. 
Maiy  D.  Nichols, 

Assistant  Administrator  for  Air  and 
Radiation. 

NotK  The  following  Appendix  will  not 
appear  in  the  Code  of  Federal  Regulations. 


Appendix  A.— Summary  of  Acceptable  and  Pending  Decisions 


End-Use 


CFC-12  and  FI-600  Centrifugai  and  Re- 
ciprocating OhiNers;  CFC-12  Industrial 
Process  Refrigeration,  Ice  Skating 
Rinks.  CoW  Storage  Warehouses.  Re- 
frigerated Transport,  Retail  Food  Re- 
frigeration. Mendmg  Mactwies.  Water 
Coolers,  Connmercial  tee  Machines 
(Retrofitted  and  New). 

CFO-12  HousehoW  Refrigerators,  House- 
hoU  Freezers,  and  Reskjential 
DehunrwSfiers  (Retrofitted  and  New). 

CFC-13.  R-13ei,  and  R-503  Very  Low 
Temperature  Refrigeratxxi  and  Indus- 
trial Process  Retrigeratkxi  (Retrofitted 
arxl  New). 


Substitute 


Hot  Shot 

GHG-X4  .;.., 
Freezone  ..... 
FREEZE  12 
0201 8C  ...... 


Hot  Shot 

GHG-X4  ...., 

Freezone 

FREEZE  12 
NARM-502  . 


Deciskm 


Acceptat>le 
Accei3(at)le 
Acceptat)le 
Accejstable 
Acceptable 


Acceptable 
AccejatatJle . 
Acceptable . 
Acceptat>le  . 
Acceptable . 


Comments 
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EncRJse 

Substitute 

Decision 

Comments 

Non-Automotive  Motor  Vehicle  Air  Condh 
tioning,  e.g.,  buses,  trains,  planes  (Ret- 
rofitted and  New). 

R-401  C 

Hot  Shot 

GHG-X4 

Freezone 

FREEZE  12 

AcceptaWe 

AccejstatJle 

Acceptatite ~ 

Acceptable 

AcceptatJie 

, 

Refrigeration  and  Air  Conditioning 
Acceptable  Substitutes  tor  Class  II  Substances 


Household    and    Light   Commercial    Air 
Conditionir)g. 

Commercial  Comfort  Air  CondWoning 


Industrial  Process  Refrigeration 


Industrial  Process  Air  Conditioners 


Ice  Skating  Rinks 

Refrigerated  Transport .... 
Retail  Food  Refrigeration 

Ice  Machines 


Househokl  and  Other  Refrigerated  Appli- 
ances. 


R-607,  Arrvnonia,  Evaporative  and  Des- 
iccant  Coofing. 

R-607,  Ammonia.  Evaporative  arxj  Des- 
iccant  Cooling.  Water/Lithium  Bromkie. 


R-507,  Ammonia 


R-507.  Arrvnonia,  Evaporative  ivxJ  Des- 
iccant  Cooling. 

Ammonia „ 


R-507  

R-507,  Ammonia 


R-507,  Ammonia 


Arrvnonia . 


Acceptable . 


Acceptat)le 


Acceptable 


Acceptable 


Acceptat>le . 

Acceptable . 
Acceptable  . 


Acceptable . 


Acceptable . 


Ammonia  irKludes  atjsorplkyi  sys- 
tems only.  EPA  urges  recycling  of 
R-607. 

Includes  amnvxiia  absorption  chillers 
and  vapor  compresskxi  with  a  sec- 
ondary k>op.  EPA  urges  recycling 
of  R-507. 

Includes  ammonia  vapor  compresston 
and  absofptk)n  systems.  EPA 
urges  recycling  of  R-507. 

lrK:ludes  ammonta  vapor  compresskxi 
arxl  absorption  systems.  EPA 
urges  recycling  of  R-507, 

Includes  amrmnia  vapor  compresskxi 
and  absorptkxi  systems. 

EPA  urges  recycling. 

Ammonta  inckjdes  vapor  compres- 
skxi with  secondary  kx>p  systems 
only.  EPA  urges  recycling  of  R- 
507. 

Includes  ammonta  vapor  compresskxi 
and  at>sorptkxi  systems.  EPA 
urges  recycling  of  R-507. 

Includes  absorptkxi  systems  only. 


Foam  Blowing 
Acceptable  Substitutes 


RigkJ  polyurethane  arxl  polyisocyanurate 
laminated  boardstoek;  RigkJ  Poly- 
urethane Appliance;  RigkJ  Polyurethane 
Slat>stock  and  Other;  and  Rigkl  Poly- 
urethane Spray  and  Commercial  Re- 
frigeratkxi;  and  SandwKh  Panels  CFCs 
and  HCFCs. 


Proprietary  Bk>wing  Agent  1  (PBA  1) 


Acceptat)le . 


Proprietary  formulatkxi.  PBA  1  has 
zeroODP  and  has  very  tow  or  zero 
GWP.  Not  flammat)le,  and  no  other 
slgnifnant  health  environmental 
risks  are  antrcipated  from  the  use 
of  this  sut>stitute  as  tong  as  other 
exisiting  relevant  health,  envirorv 
mental  and  safety  requirements  are 
met. 


- 

Fire  Suppression  and  Exploston  Protectk>n 
Acceptable  Substitutes 

Total  Floodino  with  Haton  1301  .     ... 

Foam  A 

Acceptable 

Prevkxjsly  klentified  as  [Water  Mist/ 

Surfactant  Blend]  A  (60  FR  38729). 

Acceptable  Sut>stitutes 
Solvent  Cleaning 


Metals  cleaning  with  CFC-113,  MCF  and 
HCFC-141b. 

Electronks  cleaning  with  CFC-113,  MCF 
and  HCFC-141b. 

Precision  cleaning  with  CFC-113,  MCF 
and  HCFC-141b. 


Hydrofluoroether      (HFE):      C4F90CH3 

(methoxynonafluorobutane,     iso     and 

normal). 
Hydrofluoroether      (HFE):      C4F90CH3 

(methoxynonafluorotxjtane,     iso     and 

normal). 
Hydrofluoroether      (HFE):      C4F90CH3 

(methoxynonafluorobutane.     iso     and 

normal). 


Acceptatite 
Acceptable 
Acceptable 
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Appendix  A.—Summary  of  Acceptable  and  Pending  Deosions— Continued 

End-Use 

Substitute 

Decision 

Conwnents 

Acceptable  SutMtitutBS 
Aerosols 

CFC-11.   CFCJ-113.   MCF   and   HCFC- 
141b  as  aeroBoi  sotvents. 

Hydrofluoroether      (HFE):      C4F90CH3 
(methoxynonafluorobutane,     Iso     and 
normat). 

Acceptable 

Acceptable  Substitutes 
Adheslves,  Coatings,  and  Inks 

MCF  and  CFO 
sives. 

•113  as  solvents  in  adhe- 

Trans-1 .2-dictik)foethylene  _.". 

Acceptable 

Ttie  OSHA  set  exposure 
is200ppm. 

limit  (PEL) 

" 

End-Use 

Sut>stitute 

Convnents 

Solvent  Cleaning 
Pending  Substitutes 

Metals  Cleaning  w/CFC-113  and  MCF  .... 


Electronics    Gleaning    w/CFC-113    and 
MCF. 

Precision  Ctearing  w/CFC-1 13  and  MCF 


rvpropytxomide 
n-propyltyomide 
n^propytyomide 


EPA  awaiting  results  from  ODP  study.  EPA  also  examin- 
ing new  toxicity  data  reported  under  the  Toxic  Sut>- 
stances  Control  Act. 

EPA  awaiting  results  from  ODP  study.  EPA  also  examin- 
ing new  toxicity  data  reported  under  the  Toxic  Sub- 
stances Control  Act. 

EPA  awaiting  results  from  ODP  study.  EPA  also  examin- 
ing new  toxicity  data  reported  urxjer  the  Toxic  Sut>- 
stances  Control  Act 


Aerosols 
Pending  Sutntftutes 


CFC-11 3,  MCF,  and  HCFC-141b  as  aer- 
osol solvents. 


HFC-4310 


EPA  awaiting  results  on  occupational  exposure  study. 


(FR  Doc.  96-22^9  Filed  9-4-96:  8:45  am] 
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REMINDERS 

The  items  in  ttiis  list  were 
editoriaNy  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
ttiis  ist  has  no  legal 
significance. 


RULES  QOINQ  INTO 
EFFECT  TODAY 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

RHng  fees: 
Annual  update;  put)Hshed  8- 
6-96 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardous; 
national  emission  standards: 
Polymer  and  resin  . 
production  facilities  (Group 
1):  putilished  9-5-96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Animal  drugs,  feeds,  and 
related  products: 
New  drug  applications- 
Sulfadimethoxine/ 
ormetoprim  tat)iets; 
putjiished  9-6-96 
Food  addttives: 
Polymers- 
Ethyl  acryiate.  methyl 
methacrylate,  and 
metttacrylamide  in 
combination  with 
malamine-formaldehyde 
resin;  copolymer; 
put)lished  9-5-96 

JAMES  MADISON 
MEMORIAL  FELLOWSHIP 
FOUNDATION 

Fellowship  program 

requirements;  put)lished  9-5- 

96 
JUSTICE  DEPARTMENT 
Justice  Programs  Office 
Motor  Vehicle  Theft  Prevention 

Act;  implementation: 

Voluntary  motor  vehicle  ttwft 
prevention  program; 
published  8-6-96 

JUSTICE  DEPARTMENT 

Organization,  functions,  and 
authority  delegations: 

Drug  Enforcement 
Administration  Diversion 
Investigators;  published  9- 
5-96 

NATIONAL  AERONAUTICS 

AND  SPACE 

ADMINISTRATION 

Traddng  and  data  relay 
satellite  system;  estimated 


service  rates;  published  9-6- 

96 
NUCLEAR  REGULATORY 
COMMISSION 

Environmental  protection; 
domestic  licensing  and 
related  regulatory  functions: 
Nuclear  power  plant 
operatirig  licenses; 
envirorvnentai  review  for 
renewal;  published  7-18- 
96 
TRANSPORTATION 
DEPARTMENT 
Federsl  Aviation 
Administration 
Standard  instrument  approach 
procedures;  published  9-5- 
96 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Cranberries  grown  in 
Massachusetts  et  al.; 
comments  due  by  9-11-96; 
published  8-12-96 

Mik  mart(eting  orders: 
Iowa;  comments  due  by  9- 
11-96;  published  9-4-96 

PearMJts,  domestically 
produced;  comments  due  by 
9-12-96;  published  8-28-96 

AGRICULTURE 
DEPARTMENT 
Anbnal  and  Plant  Health 
Inspection  Service 

Exportation  and  importation  of 
animals  and  animal 
products: 

Rinderpest  and  foot-and- 
pfKXJth  disease;  disease 
status  change- 
Czech  Republic  and  Italy; 
comments  due  by  9-9- 
96;  published  7-9-96 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  Inspection 

Service 

Meat  and  poultry  inspection: 
Shingle  packed  bacon;  net 
weight  statenwnts; 
lat>ellng  requirement 
removed;  comments  due 
by  9-13-96;  published  8- 
14-96 

COMMERCE  DEPARTMENT 

Census  Bureau 

Foreign  trade  statistics: 
Customs  entry  records; 
colection  of  CanadUui 
Province  of  Origin 
information;  comments 
due  by  9-9-96;  published 
7-10-96 


COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmoaphartc  Administration 

Fishery  conservation  and 

management 

Alaska;  fisheries  of 
Exclusive  EcorKxnic  Zone 

.    and  repeal  of  North 
Pacific  fisheries  research 
plan;  comments  due  by  9- 
9-96;  published  7-12-96 

North  PacHw  fisheries 
research  plan; 
implementation;  comments 
due  by  9-13-96;  published 
8-2-96 

Northeastern  United  States 
fisheries;  comments  due 
by  9-12-96;  published  7- 
24-96 

Ocean  salmon  off  coasts  of 
Washington,  Oregon,  and 
CaHfomia;  comments  due 
by  9-9-96;  published  8-23- 
96 

Pacific  Coast  groundfish; 
commerts  due  by  9-12- 
96;  published  8-28-96 

DEFENSE  DEPARTMENT 
Acquisitkxi  regulations: 
Anowatde  individual 
compensation;  comments 
due  by  9-9-96;  published 
7-10^ 
ENERGY  DEPARTMENT 
Energy  Efficiency  and 
Renewable  Energy  Office 
Consumer  products;  energy 
conservation  program: 

Appliance  standards;  revised 
product  data  sheets; 
comments  due  by  9-9-96; 
published  8-27-96 

Refrigerators,  refrigerator- 
freezers,  and  freezers; 
comments  due  by  9-1 1- 
96;  published  8-12-96 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control:  new 
motor  vehicles  and  engines: 
Higtiway  heavy-duty 
engines;  emissions 
control;  comments  due  by 
9-12-96;  published  7-19- 
96 
Air  programs;  fuels  and  fuel 
addttives: 

Reformulated  gasoline 
starxlards- 
Nitrogen  oxides; 
convnents  due  by  9-9- 
96;  publishad  7-9-96 
Air  quality  implementatk>n 
plans: 

Preparation,  adoption,  and 
sut)mittal- 
Air  quaWy  models 
gudeKne;  comments 
due  by  9-11-96; 
published  8-12-96 


Tiansportatkxi  confcymity 
rule;  flexi>ility  and 
streamlinir^;  oommenis 
due  by  9-9-96;  published 
7-9^ 
Air  quaity  impiententatxin 
plans;  approval  anti 
promulgation;  various 
States: 
llfinois;  commenis  due  t>y  9- 

9-96;  published  8-&«6 
Massachusetts,  commsits 
due  by  9-9-96;  published 
S«-96 
(,    Permsyivania;  comments 
due  by  9-9-96;  published 
7-10-96 
Washington;  comments  due 
by  9-9-96;  published  8-8- 
96 
Air  quality  implementation 
plans;  VAVapproval  and 
promulgation;  various 
States;  air  quality  piarviing 
purposes;  designation  of 
areas: 

Cok)rado;  comnwnts  due  t>y 
9-9-96;  published  8-23-96 
linois;  comments  due  by  9- 
9-96;  published  8-8-96 
Air  quality  planning  purposes; 
designation  of  areas: 
Nevada;  comments  due  by 
9-11-96;  published  8-12- 
96 
Clean  Air  Act 
State  operating  permits 
programs- 
New  Hampshire; 
comments  due  by  9-13- 
96;  published  8-14-96 
Hazardous  waste  program 
auttxxizations: 

Delaware;  comments  due  t>y 
9-9-96;  published  8-8-96 
Hazardous  waste: 
State  uTKlerground  storage 
tank  program  approvais- 
Conr>ectKut;  comments 
due  by  9-9-96; 
published  8-9-96 
Delaware;  convnents  due 
by  9-9-96;  published  8- 
5-96 
Pestickle  programs: 
RiskA)enefit  infc>rmatkxi; 
reporting  requirements; 
comments  due  by  9-11- 
96;  published  8-12-96 
FARM  CREDIT 
ADMINISTRATION 
Farm  credit  system: 
Capital  adequacy  arxl 
customer  eligibility; 
miscellaneous 
amendments;  comments 
due  by  9-12-96;  published 
8-13-96 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Radio  stations;  table  of 
assignments: 


IV 
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Mtehigan;  oommente  due  by 
9-9-96;  pubished  8-14-96 
Pannsytvwiia;  comments 
due  by  9^96;  published 
8-20^6 
FEDERAL  MOUSINQ 
FINANCE  aOARD 
Federal  hone  loan  bank 
system: 

Budgets  approval; 
oommeMs  due  by  9-9-96; 
published  8-9-96 
FEDERAL  TRADE 
COMMISSION 
Textile  Fbet  Products 
IderTtification  Act 
Teiiin  Ltd.;  generic  fiber 
name  afjplication; 
comments  due  by  9-9-96; 
published  7-9^ 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Adntlnlsli'atfon 

Federal  regulatory  review: 
Food  addlives;  comments 
due  by  9-10-96;  published 
6-12-96 
Food  standards;  conrmenis 
due  by  9-10-96;  published 
6-12-96 
Human  drug$: 
Internal  artalgesic, 
artfpyreic,  and 
aftirtieunatic  products 
(OTC);  tentative  final 
monograph;  comments 
due  by  9-11-96;  published 
6-13-96 

HOUSINQ  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Public  and  IMan  housing: 
Public  houBing  families; 
strengttiening  role  of 
faltwrs;  regulatory 
development;  comments 
due  by  9-13-96;  published 
7-30-96 

HOUSINQ  AND  URBAN 

DEVELOPMfNT 

DEPARTMENT 

Federal  HoiBlng  Entarprtoe 

OverslQht  Office 

Risk-based  capital;  comments 

due  by  9-9-96;  published  6- 

11-96 

INTERIOR  DJEPARTMENT 
Indian  AfMm  Bureau 
Housing  impaovement 
.  program: 
Administralve  guklelines 
simplificatJon;  comments 
due  by  9-13-96;  published 
7-15-96  I 
Land  arxl  waier 
Larxl  acqulBitnns- 
Navajo  partitioned  larxl 
grazing  regu(atk>ns; 
comments  due  by  9-9- 
96;  putilished  6-10-96 


Practioe  and  procedure: 
Employment  preference; 
comments  due  by  9-10- 
96;  published  7-12-96 

MTERIOR  DEPARTMENT 
Land  Management  Buiaau 
Range  management: 
\ffki  free-roaming  horses 

arxl  burros;  adoplkxi  fees; 

comments  due  by  9-9-96; 

published  7-10-96 

JUSTICE  DEPARTMENT 
hnmlgratlon  and 
NaturaMzalkMi  Sarvtca 

Immigration: 
Resettlement  assistance 
eligibiity;  paroled  Cuban 
or  Haitian  natkxials; 
comments  due  by  9-10- 
96;  published  7-12-96 
Spouses  and  unmarried 
chiMren  of  refugees/ 
asylees;  procedures  for 
filing  derivative  petitkxis; 
comments  due  by  9-9-96; 
published  7-9-96 

JUSTICE  DEPARTMENT 

Classified  natkvial  security 
informatkyi  arxl  access  to 
classified  informatkxi; 
comments  due  by  9-10-96; 
published  7-12-96 

LEGAL  SERVICES 
CORPORATION 

Class  actkxis;  funding 
restrictkxi;  comnients  due 
by  9-12-96;  published  8-13- 
96 

Evtotkxi  proceedings  of 
persons  engaged  in  iHegal 
drug  activity;  representatkm 
furxirtg  restriction; 
comments  due  t>y  9-12-96; 
published  8-13-96 

Redntricting;  fund ng 
restrictkjn;  comments  due 
by  9-12-96;  published  8-13- 
96 

Use  of  funds  from  sources 
ottier  than  Corporatnn  (noo- 
LSC  furxJs);  comments  due 
by  9-12-96;  published  8-13- 
96 

NATIONAL  CREDIT  UNION 

ADMINISTRATION 

CredK  uruons: 
Share  insurarx^e  payment 
arxj  appeals;  comments 
due  by  9-10-96;  published 
7-12-96 

NUCLEAR  REGULATORY 
COMMISSION 

Rulemaking  petitkxn: 
IsoStent.  Inc.;  comments 
due  by  9-10-96;  published 
6-27-96 

PERSONNEL  MANAGEMENT 
OFFICE 

Aiowances  and  dmerenlials: 
Cost-of-living  aitowances  in 
Alaska,  Hawaii,  Puerto 


Rico.  Guam,  and  U.S. 
Virgin  Islands;  partnership 
plot  project;  comments 
due  t)y  9-11-96;  published 
8-12-96 
Health  benefits.  Federal 

empk>yee8: 

Opportunities  to  enroll  and 
change  enrollment: 
comments  due  by  9-9-96; 
published  7-9-96 

POSTAL  SERVICE 
Postal  electronic  commerce 

services;  devetopment; 

comments  due  by  9-13-96; 

published  8-14-96 
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Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 

AVX  Corp.,  47179 

Carborumdun  Co..  47179 

Distribution  &  Auto  Service,  Inc..  47179-47180 

Hickory  Hills  Industries,  Inc.,  47180 

J&W  Garment  Factory,  47180 

J.E.  Morgan  Knitting,  Inc.,  47180-47181 

Kentucl^  Apparel  LLP.  47181 

Klear-Knit.  Inc.,  47181 
'  Klear-Knit  of  Statesville.  Inc..  et  al..  47181 

Rivera  Manufactiuing  et  al..  47181-47182 

Savannah  Manufacturing  Corp.  et  al.,  47182 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  47182-47189 
NAFTA  transitional  adjustment  assistance: 

Goodyear  Tire  &  Rubber  Co..  47190 

Employment  Standards  Administration 

NOTICES 

Minimimi  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions. 
47190-47192 

Energy  Departntent 

See  Energy  Efficiency  and  Renewable  Energy  Office 
See  Federal  Energy  Regulatory  Commission 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Environmental  restoration  and  waste  management 
program;  applied  research  and  development; 
correction,  47114-47115 

Energy  Efficiency  and  Renewable  Energy  Office 

NOTICES 

Consumer  product  test  procedures;  waiver  petitions: 
General  Electric  Appliances.  47115-47117 
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EnvironiTMntal  Protection  Agency 

RULES 

A(X)uisitio|i  regulations: 
Conduct! of  surveys,  major  systems  acquisitions,  etc., 

47064-47065 
Source  selection  process,  47065-47068 
Air  quality  implementation  plans;  approval  and 

promulgation;  various  States;  air  quality  planning 
purposes;  designation  of  areas: 
Wyoming;  correction,  47058-47060 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Tennessee,  47055-47057 
Tennessee;  withdrawn,  47057-47058 
Washington;  withdrawn,  47055 
Superfund  program: 
National  oil  and  hazardous  substances  contingency 

plan — 
National  priorities  list  update,  47060 

PROPOSED  miLES 

Air  quality  implementation  plans;  approval  and 

promulgation;  various  States;  air  quality  planning 
purposes;  designation  of  areas: 
Wyoming;  correction,  47100 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Tennessee,  47099-47100 
NOTICES 

Environmental  statements;  availability,  etc.: 
Agency  jstatements — 

Comment  availability,  47125-47126 

Weekly  receipts,  47124-47125 
Meetings: 

FIFRA  $cientific  Advisory  Panel,  47126-47127 
I 
I 
Federal  AWiation  Administration 

mJLES 

Airworthiness  directives: 

Bell,  47041-47049 

Filatus  Britten-Norman  Ltd.,  47049-47051 

Textron  Lycoming;  correction,  47051 
Class  E  airspace,  47051-47053 
NOTICES 
Meetings: 

RTCA,  |nc,  47231-47232 
Passenger  facility  charges;  applications,  etc.: 

Gillette-Campbell  County  Airport,  WY,  47232 

Long  Island  MacArthur  Airport,  NY,  47232-47233 

Federal  Oommunications  Commission 

RULES 

Telecommvmications  Act  of  1996;  implementation: 
Common  carrier  services — 
Local  competition  provisions,  47284—47332 

Federal  Deposit  Insurance  Corporation 

RULES 

Risk-based  capital: 

Marketlrisk.  47358-47378 
NOTICES 
Meetings}  Sunshine  Act,  47127  • 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 
Carolida  Power  &  Ught  Co.  et  al..  47120-47122 

Environrtental  statements;  availability,  etc.: 
Madison  Paper  Industries.  47122 


Natural  gas  certificate  filings: 

Natural  Gas  Pipeline  Co.  of  America  et  al.,  47122-47124 
Applications,  hearings,  determinations,  etc.: 

Alabama-Tennessee  Natural  Gas  Co.;  correction,  47420 

Colorado  Interstate  Gas  Co.,  47117 

Coliunbia  Gas  Transmission  Corp.,  47117 

Eastern  Shore  Natural  Gas  Co.,  47117-47118 

Koch  Gateway  Pipeline  Co.,  47118 

Northern  Natural  Gas  Co.,  47118-47119 

Pacific  Gas  k  Electric  Co.,  47119 

Pacific  Gas  Transmission  Co.,  47119 

S.D.  Warren  Co.,  47119 

Texas  Eastern  Transmission  Corp.,  47120 

Federal  Reserve  System 

RULES 

Risk-based  capital: 

Market  risk.  47358-47378 
PROPOSED  RULES 

Bank  holding  companies  and  change  in  bank  control 
(Regulation  Y): 
Miscellaneous  amendments,  47242-47282 

NOTICES 

Banks  and  bank  holding  companies: 
Change  in  bank  control,  47127-47128 
Corporations  operating  as  subsidiaries,  47128 
Formations,  acquisitions,  and  mergers,  47128 
Permissible  nonbanking  activities,  47128-47129  • 

Federal  Open  Market  Committee: 
Domestic  policy  directives,  4712^-47130 

Meetings;  Sunshine  Act,  47130 

Federal  Retirement  Thrift  Investment  Board 

NOTICES 

Meetings;  Sunshine  Act,  47130-47131 

Fish  and  WHdIMa  Swvioa 

PROPOSED  RULES 

Endangered  and  threatened  species: 
Suisun  thistle,  etc.  (two  San  Francisco  Bay  California 
tidal  marsh  plants),  47105-47106 
NOTICES 

Endangered  and  threatened  species  permit  applications, 
47171 

General  AccotMwng  Ofnce 

PROPOSED  RULES 

Americans  with  EHsabilities  Act;  implementation: 
Personnel  relations  and  services 
Correction,  47420 

General  Servicas  AdRtinistration 

PROPOSED  RULES 

Federal  Acquisititm  Regulation  (FAR): 

Procurement  integrity,  47390-47396 

Special  simplified  procedures  application  to  commercial 
items,  47384-47390 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Health  Care  Financing  Administration 
See  National  Institutes  of  Health 

Health  Care  Financing  Administration 

NOTICES  * 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  47131 
Submission  for  OMB  review;  comment  request,  47131- 
47132 
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Housing  and  Urban  Development  Department 

RULES 

Community  fecilities: 
C3iurch  Arson  Prevention  Act  of  1996;  implementation- 
Loan  guarantee  recovery  fund,  47404-47408 
Low  income  housing: 
Section  8  housing;  tenancy  termination  for  criminal 
activity,  47380-47382 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc: 
Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property.  47133-47171 

Immigration  and  Naturalization  Service 

RULES 

Immigration: 
Aliens — 
Lawfully  present  in  United  States;  term  definition, 
47039-47041 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 
See  Minerals  Management  Service 
See  National  Park  Service 

Internal  Revenue  Service 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  47234-47235 
Organization,  functions,  and  authority  delegations: 

Regional  and  District  Counsels  et  al.,  47235-^7236 

International  Development  Cooperation  Agency 

See  Overseas  Private  Investment  Corporation 

Justice  Department 

See  Immigration  and  Naturalization  Service 

Labor  Department 

See  Employment  and  Training  Administration 
See  Employment  Standards  Administration 
See  Mine  Safety  and  Health  Administration 
See  Occupational  Safety  and  Health  Administration 
See  Pension  and  Welfare  Benefits  Administration 

NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request,  47178- 
47179 

Land  Management  Bureau 

NOTICES 
Meetings: 
Resource  advisory  coimcils — 
Butte  District,  47172 
Northwest  Colorado,  47171-47172 
Motor  vehicle  use  restrictions: 

Montana.  47172. 
Survey  plat  filings: 
Wyoming,  47172-47173 

Minerals  Management  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  47173-47174 
Submission  for  OMB  review;  comment  request,  47174 

Mine  Safety  and  Healtti  Administration 

NOTICES 

Safety  standard  petitions: 
Old  Ben  Coal  Co.  et  al.,  47192-47195 


National  Aeronautics  and  Space  Administration 

RULES 

Acquisition  regulations:  ^ 

FAR  supplement  rewrite;  Federal  regulatory  reform. 

47068-47082 
Government  property  reporting  by  contractors,  47082- 
47086 
PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Procurement  integrity,  47390-47396 
Special  simplified  procedures  application  to  commercial 
items,  47384-47390 

National  Highway  Traffic  Safety  Administration 

RULES 

Motor  vehicle  safety  standards: 
Fuel  system  integrity — 
Compressed  natural  gas  fuel  containers,  47086-47089 

National  Institutes  of  Health 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Atherosclerosis  and  LCAT  deficiency  treatment; 

therapeutic  modalities  development  to  raise  plasma 
concentrations  of  LCAT,  47132 
Meetings: 
National  Library  of  Medicine,  47132 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Gulf  of  Alaska  groundfish,  47090-47091 
West  Coast  States  and  Western  Pacific  fisheries— 
Rockfish,  47089-47090 

PROPOSED  RULES 

Fishery  conservation  and  management: 
Bering  Sea  and  Aleutian  Islands  groundfish,  47108-47109 
Summer  flounder,  scup,  and  Black  Sea  bass,  47106- 
47108 

NOTICES 

Permits: 
Endangered  and  threatened  species,  47113-47114 

National  Park  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 

Pictured  Rocks  National  Lakeshore,  MI,  47174-47176 
Meetings: 
Cape  Cod  National  Seashore  Advisory  Commission, 
47176-47177 
Native  American  human  remains  and  associated  funerary 
objects: 
Buffalo  Bill  Historical  Center,  WY;  Medicine  Pipe 
Thunder  Bundle,  47177 

Nuclear  Regulatory  Commission 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Commonwealth  Edison  Co.,  47214-47215 

Occupational  Safety  and  Health  Administration 

NOTICES 

State  plans;  standards  approval,  etc.: 
Vermont,  47195 

Overseas  Private  Investment  Corporation 

NOTICES 

Meetings;  Sunshine  Act.  47177-47178 
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Peace  Coips 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  conunent  request,  47215-47216 
Submission  for  0MB  review4  comment  request.  47216 

Pension  and  Welfare  Benefits  Administration 

Nonces 

Employee  benefit  plans;  prohibited  transaction  exemptions: 
Chase  Manhattan  Bank  et  al.,  47195-47205 
Equitable  Life  Assurance  Society  of  United  States  et  al., 
4720$-47214 

Presidential  Advisory  Committee  on  Gulf  War  Veterans' 
Illnesses 

NOTICES 

Meetings.  47216-47217 

Public  HeaMi  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  National  Institutes  of  Health 

Securities  ind  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
Municipal  Secxirities  Rulemaking  Board.  47224-47227 
Philadelphia  Depository  Trust  Co..  47227-47229 
Stock  Clearing  Corp.  of  Philadelphia,  47229-47231 

Applications,  hearing,  determinations,  etc.: 
Lincoln  liational  Life  Insurance  Co.  et  al..  47217-47219 
Public  utility  holding  company  filings,  47219-47221 
Travelers!  Insurance  Co.  et  al.,  47221-47224 

State  Department 

NOTICES 

Meetings:   I 
Fine  Arts  Committee,  47231 
Shippind  Coordinating  Committee,  47231 

Surface  Transportation  Board 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
Chicago  Rail  Link.  LL.C,  et  al.,  47233 
CSX  Tramsportation.  Inc.,  47233-47234 

Thrift  Supirvision  Office 

NOTICES 

Agency  infbrmation  collection  activities: 
Submission  for  OMB  review;  comment  request,  47236 

Transportation  Department 

See  Coast  Guard 

See  FederaJ  Aviation  Administration 

See  Natior^l  Highway  Traffic  Safety  Administration 

See  Surfac^  Transportation  Board 

Treasury  Department 

See  Alcoh<>l,  Tobacco  and  Firearms  Bureau 
See  Comptttjller  of  the  Currency 


See  Internal  Revenue  Service  ' 

See  Thrift  Supervision  Office 

United  States  Institute  of  Peeco 

NOTICES 

Meetings;  Sunshine  Act.  47236 
Veterans  Affairs  Department 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  47236-47238 
Submission  for  OMB  review;  comment  request,  47238- 
47239 
Meetings: 
Prostihetics  and  Special-Disabilities  Programs  Advisory 
Committee,  47239 


Separate  Parts  In  This  Issue 

Part  II 

Federal  Reserve  System.  47242-47282 

Part  III 

Federal  Communications  Commission.  47284—47355 

Part  IV 

Treasury  Department.  Comptroller  of  the  Currency.  Thrift 
Supervision  Office;  Federal  Deposit  Insurance 
Corporation;  Federal  Reserve  System,  47358-47378 

PartV 

Housing  and  Urban  Development  Department,  47380-47382 

Part  VI 

Department  of  Defense;  General  Services  Administration; 
National  Aeronautics  and  Space  Administration, 
47384-47396 

PartVli 

Education  Department,  47398-47401 

Part  VIII 

Housing  and  Urban  Development  Department.  47404-47408 


Reader  Aids 

Additional  information,  including  a  list  of  public  laws, 
telephone  numbers,  reminders,  and  finding  aids,  appears  in 
the  Reader  Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
numbers.  Federal  Register  finding  aids,  and  a  list  of 
dociunents  on  public  inspection  is  available  on  202-275- 
1538  or  275-0920. 
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This  section  of  the  FEDERAL  REGISTER 
contains  reguialoty  documents  having  general 
appicabilty  andlegal  effect,  most  of  which 
are  keyed  to  and  codUied  In  the  Code  of 
Federal  Regulations,  which  is  puMshed  under 
SO  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  Is  sold  t)y 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  Isted  in  the  first  FEDERAL 
REGISTER  Issue  of  each  week. 


DEPARTMENT  OF  AQRICULTURE 

Offlc*  of  the  Secratary 

7CFRf>art12 

RiN  0578-AA17 

Highly  Erodlbto  Land  and  WMIand 
Cons«rvatk>n 

AOaiCY:  Office  of  the  Secretary,  USDA. 
ACTION:  Interim  final  rule  with  request 
for  conunents. 

SUMMARY:  The  United  States  Department 
of  Agriculture  (USDA)  is  issuing  an 
interim  final  rule  for  Uie  Highly 
Erodible  Land  and  Wetland 
Conservation  provisions  of  the  Food 
Seciuity  Act  of  1985,  as  amended.  This 
interim  final  rule  incorporates  specific 
changes  required  by  the  Federal 
Agriculture  Improvement  and  Reform 
Act  of  1996  and  makes  other  changes  to 
improve  the  administration  of  these 
provisions.  USDA  is  seeking  comments 
fiom  the  public  which  will  be 
considered  prior  to  issuing  a  final  rule. 

DATES:  Effective  Dates:  September  8, 
ivv8. 

Comments  must  be  received  by 
November  5, 1996. 

ADDRESSES:  All  comments  concerning 
this  interim  final  rule  should  be 
addressed  to  Lloyd  E.  Wright,  Director, 
Conservation  Ecosystems  Assistance 
Division,  Natural  Resources 
Conservation  service,  P.O.  Box  2890, 
Washington,  D.C.  20013-2890. 
Attention:  HELWC.  Fax:  202-720-1838. 
This  rule  may  also  be  accessed,  and 
comments  submitted,  via  Internet.  Users 
can  access  the  NRCS  Federal  Register 
homepage  and  submit  comments  at 
http:/astro.itc.nrc8.usda.gov:6500. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  N.  Penn,  Conservation 
Ecosystems  Assistance  Division,  Natural 
Resources  Conservation  Service,  202- 
720-1845. 


8UPPLa»ITARY  INFORMATION: 
ExecutiTe  Order  12866 

This  rule  has  been  determined  to  be 
significant  and  was  reviewed  by  the 
Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866. 
Pursuant  to  §  6(a)(3)  of  Executive  Order 
12866,  CCC  and  NRCS  have  conducted 
an  economic  analysis  of  the  potential 
impacts  associated  with  this  interim 
final  rule.  The  economic  analysis 
concluded  that  the  past  ten  years  of 
experience  in  implementing  these 
provisions  demonstrates  that  the 
provisions  are  an  effective  incentive  to 
implementing  conservation  practices. 
Changes  in  the  1985  Act  and  the 
implementing  regulations  will  help  to 
increase  that  incentive  by  malring 
compliance  achievable  by  more 
producers,  providing  more  liberal    ^ 
technical  assistance,  and  increasing 
flexibility  in  farm  operaticois  that 
deterred  some  producers  fit>m 
participation  in  USDA  programs  in  the 
past.  A  copy  of  this  cost-benefit  analysis 
is  available  upon  request  fitim  Sandra 
N.  Penn,  Conservation  Ecosystems 
Assistance  Division,  Natural  Resources 
Conservation  Service,  P.O.  Box  1890, 
Washington,  D.C.  20013-1890. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  is  not 
applicable  to  this  rule  because  USDA  is 
not  required  by  5  U.S.C.  533  or  any 
other  provisions  of  law  to  pubUsh  a 
notice  of  proposed  rulemaking  with 
respect  to  the  subject  matter  of  this  rule. 

EnTinmmeiital  ETaloatiim 

It  has  been  determined  through  an 
environmental  assessment  that  the 
issuance  of  this  interim  final  rule  will 
not  have  a  significant  impact  upon  the 
himian  environment.  Copies  of  the 
environmental  assessment  may  be 
obtained  from  Sandra  N.  Penn, 
Conservation  Ecosystems  Assistance 
Division,  Natural  Resources 
Conservation  Service,  P.O.  Box  2890, 
Washington,  D.C.  20013-2890. 

Paperwork  Reduction  Act 

No  substantive  changes  have  been 
made  in  this  interim  final  rule  that 
affect  the  recordkeeping  requirements 
and  estimated  burdens  previously 
reviewed  and  approved  imder  QMB 
control  number  0560-0004. 


Executive  Order  1278t 

This  interim  final  rule  has  been 
reviewed  in  accordance  with  Executive 
Order  12778.  The  provisions  of  this 
interim  final  rule  are  not  retroactive 
except  for  §  12.5(b)(4)-(8)  in  relation  to 
certain  actions  or  determinations  that 
occurred  after  December  23, 1985, 
relative  to  the  conversion  of  wetlands  or 
the  production  of  an  agricultiual 
commodity  upon  a  converted  wetland. 
Furthermore,  the  provisions  of  this  final 
interim  rule  preempt  State  and  local 
laws  to  the  extent  such  laws  are 
inconsistent  with  this  interim  final  rule. 
Before  an  action  may  be  brought  in  a 
Federal  court  of  competent  jurisdiction, 
the  administrative  appeal  rights 
afforded  persons  at  CFR  parts 
11,614,780  and  1900  Subpart  B  of  this 
tide,  as  appropriate,  must  be  exercised 
and  exhausted. 

Unfunded  Mandates  Refonn  Act  of 
1995 

Pursuant  to  Title  II  of  the  unfunded 
Mandates  Reform  Act  of  1995,  Pub.  L. 
104-4,  the  effects  of  this  rulemaking 
action  on  State,  local,  and  tribal 
governments,  and  the  pubUc  have  been 
assessed.  This  action  does  not  compel 
the  expenditure  of  $100  milUon  or  more 
by  any  State,  local,  or  tribal 
governments,  or  anyone  in  the  private 
sector;  therefore  a  statement  under  §  202 
of  the  Unfunded  Mandates  Reform  Act 
of  1995  is  not  required. 

Diacuasion  of  Provisions 

Title  Xn  of  the  Food  Security  Act  of 
1985.  as  amended  (Uie  1985  Act), 
encourages  participants  in  United  States 
Department  of  Agriculture  (USDA) 
programs  to  adopt  land  management 
measures  by  linking  eligibility  for  USDA 
program  benefits  to  farming  practices  on 
highly  erodible  land  and  converted 
wetlands.  In  particular,  the  highly 
erodible  land  provisions  (HEL)  of  the 
1985  Act  provide  that  after  December 
23, 1985,  a  program  participant  is 
inehgible  for  certain  USDA  program 
benefits  for  the  production  of  an 
agrioiltural  commodity  on  a  field  in 
which  highly  erodible  land  is 
predominant.  Additionally,  the  wetland 
conservation  fWC)  provisions  of  the 
1985  Act  provide  that  after  December 
23. 1985,  a  program  participant  is 
inehgible  for  certain  USDA  program 
benefits  for  the  production  of  an 
agricViltural  commodity  on  a  converted 
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wetland,  or  after  November  28. 1990,  for 
the  conversion  of  a  wetland  that  makes 
the  production  of  an  aghciUture 
commodity  possible.  The  1985  Act, 
however,  affords  relief  to  program 
participant*  who  meet  certain 
conditions  identified  under  the  1985 
Act  by  exai|ipting  such  actions  from  the 
ineligibdliw  provisions. 

The  USm  issued  a  final  rule 
implementing  the  HEL  and  WC 
provisions  pf  the  1985  Act  on 
September  17. 1987.  These  regulations, 
found  at  7  CFR  part  12,  provided  the 
terms  of  program  ineligibility,  described 
the  several  exemptions  from 
ineligibility,  outlined  the 
responsibilities  of  the  several  USDA 
agencies  in.Volved  in  implementing  the 
provisicxis.  and  generally  established 
the  fiamewDrid  for  administration  of  the 
provisions. 

The  Food.  Agricxilture.  Conservation, 
and  Trade  Act  of  1990  (the  1990  Act), 
amended  the  1985  Act  and  made  some 
significant  modifications  to  the  HEL  and 
WC  conservation  provisions.  These 
statutory  changes  were  incorporated 
into  part  1}  throiigh  amendments  issAied 
April  23, 1991,  and  May  23. 1991. 

The  implementing  regulations  mirror 
the  1985  Act's  structure  by  listing  the 
activities  that  will  cause  a  person  to  lose 
program  benefits,  the  program  benefits 
that  are  at  rislc,  and  the  conditions 
\mder  which  these  activities  can  occur 
without  losing  program  eligibility.  The 
current  regulations  are  divided  into 
three  subparts.  Subpart  A  describes  the 
terms  of  ineUgibility,  USDA  programs 
encompassed  by  its  terms,  the  list  of 
exemptions  from  ineligibility,  the 
agency  responsibilities,  and  the  appeal 
provisions  for  persons  adversely 
affected  by  an  agency  determination. 
Subpart  B  describes  in  greater  detail  the 
technical  aspects  of  the  highly  erodible 
land  provisions,  including  the  criteria 
for  identification  of  highly  erodible 
lands,  criteria  for  highly  erodible  field 
determinations,  and  reqiiirements  for 
the  development  of  conservation  plans 
and  conservation  systems.  Subpart  C 
describes  in  greater  detail  the  technical 
aspects  of  the  wetland  conservation 
provisions,  including  the  criteria  for 
determining  a  wetland,  the  criteria  for 
determining  a  converted  wetland,  and 
the  uses  of  wetiands  and  converted 
wetlands  that  can  be  made  without 
losing  program  eligibility. 

Since  December  23, 1985,  program 
participants  have  farmed  in  a  more 
sustainable  manner,  resulting  in  more 
soil  remaining  on  the  field  and  more 
wetlands  remaining  available  to  wildlife 
and  migratory  fowl.  Meeting  the 
objectives  of  the  HEL  and  WC 
provisions,  however,  has  been  difficult 


for  some  producers.  Wherever  possible, 
USDA  helps  individual  program 
participants  address  their  unique 
resources  concerns  in  a  manner  that 
meets  the  requirements  of  the  HEL  and 
WC  provisions.  The  Federal  Agriculture 
hnprovement  and  Reform  Act  (the  1996 
Act),  enacted  April  4, 1996,  made 
several  modifications  to  the  HEL  and 
WC  provisions  which  will  increase 
USDA's  ability  to  meet  these  individual 
situations  in  a  more  flexible  manner. 

The  Federal  Agricnltiure  Improvement 
and  Kefiinn  Act 

The  1996  Act  amendments  to  the  HEL 
and  WC  provisions  became  effective  90 
days  after  the  date  of  enactment,  i.e., 
July  3. 1996.  Accordingly,  delaying 
implementation  of  this  rule  would  be 
contrary  to  the  public  interest  and  it  has 
been  determined  that  this  rule  should, 
therefore,  be  efiiective  when  issued  but 
subject  to  further  review  based  on 
comments  submitted  in  response  to  this 
interim  final  rule. 

The  1996  Act  made  the  following 
changes  to  the  implementation  of  the 
HEL  and  WC  provisions: 

•  Adds  new  programs  to  the  list  of 
USDA  program  benefits  covered. 

•  Deletes  some  programs  from  the  list 
of  USDA  program  benefits  covered. 

•  Under  certain  conditions,  allows  a 
person  who  is  determined  to  be 
ineligible  for  USDA -program  benefits 
because  of  failure  to  apply  a 
conservatioa  system  up  to  1  year  to 
implement  the  necessary  practices 
without  loss  of  benefits. 

•  Provides  for  e^qpedited  variances 
related  to  weather,  pest,  and  disease 
problems  and  establishes  a  time  period 
to  render  a  decision  on  whether  to  grant 
those  variances. 

•  Requires  a  measurement  of  soil 
erosion  on  a  highly  erodible  field  prior 
to  the  implementation  of  a  conservation 
system,  based  on  estimated  average 
nnniial  soil  erosion  rates. 

•  Provides  for  self-certification  of 
compliance  for  HEL  and  authorizes  the 
Natiiral  Resources  Conservation  Service 
(NRCS)  to  exclude  that  person  from 
status  review  on  the  basis  of  that 
certification  of  compUance. 

•  I*Tovide8  for  revision  or 
modification  of  a  conservation  plan  by 
a  person  if  the  same  level  of  treatment 
is  maintained. 

•  Permits  a  person  to  use.  on  a  field- 
trial  basis,  conservation  practices  other 
than  those  currently  approved  if  NRCS 
determines  in  advance  that  the  practices 
have  a  reasonable  likelihood  of  success. 

•  Provides  for  a  review,  and  relief  to 
a  person,  by  the  local  county  committee 
if  applying  a  ccmservation  system  would 


cause  the  person  undue  economic 
hardship. 

•  Requires  that  an  employee  of  USDA 
who  notices  a  conservation  compliance 
deficiency  on  a  person's  farm  while 
providing  technical  assistance  on  other 
land  inform  the  person  of  the  deficiency 
and  actions  necessary  to  come  into 
compliance,  and  allow  up  to  1  year  for 
the  persfm  to  fiilly  implement  corrective 
action  before  reporting  the  observation 
as  a  compliance  violation. 

•  Requires  that  highly  erodible  land 
exiting  the  Conservation  Reserve 
Program  not  be  held  to  a  higher 
conservation  compUance  standard  than 
fiipilar  cropland  in  the  same  area. 

•  Permits  a  person  to  cease  using 
farmed  wetiands.  or  farmed- wetland 
pastures,  as  identified  by  NRCS,  for 
cropping  or  forage  production,  and 
allows  the  lands  to  return  to  wetland 
conditions,  and  subsequentiy  bring 
these  lands  back  into  agrioiltural 
production  after  any  length  of  time 
without  loss  of  eligibihty  for  USDA 
program  benefits,  given  certain 
conditions. 

•  Allows  flexibility  in  determining 
the  programs  for  wliich  a  person  who 
violates  wetland  conservation 
provisions  will  become  ineUgible. 

•  Ensures  that  persons  the  right  to 
request  and  appeal  a  certified  wetland 
determination. 

•  Provides  that  a  certified  wetiand 
delineation  will  remain  in  efi'ect  imtil 
the  person  requests  a  new  determination 
and  certification. 

•  Ensures  that  wetlands  that  were 
certified  as  prior-converted  cropland 
will  continue  to  be  considered  prior- 
converted  cropland  even  if  wetland 
characteristics  return  as  a  result  of  lack 
of  maintenance  of  the  Itmd  or  other 
circumstances  beyond  the  person's 
control  provided  the  prior-converted 
cropland  continues  to  be  used  for 
agricultural  piuposes. 

•  Requires  USDA  to  identify  on  a 
regional  basis  which  categories  of 
activities  constitute  a  minimal  effect  on 
weUand  functions  and  values. 

•  Provides  persons  who  convert  a 
wetland  greater  flexibility  to  mitigate 
the  loss  of  wetland  functions  and  values 
throiigh  restoration,  enhancement,  or 
creation  of  wetlands. 

•  Allows  the  Farm  Service  Agency 
(FSA)  to  waive  a  person's  ineligibility 
for  benefits  if  FSA  believes  the  person 
acted  in  good  faith  and  without  intent 
to  violate  the  wetland  provisions. 

•  Provides  for  a  pilot  program  for 
weUand  mitigation  banking. 

•  Repeals  the  requirements  for 
consultation  with  the  Fish  and  Wildlife 
Service  (FWS). 
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•  Provides  that  benefits  of  affiliates  of 
a  business  enterprise  who  violate  HEL 
or  WC  provisions  will  be  reduced  in 
proportion  to  the  interest  held  by  the 
affiuate  in  the  business  enterprise. 

•  Defines  "agricultural  lands"  for  the 
purpose  of  implementing  the  January  6, 
1994,  interagency  memorandum  of 
agreement  on  Federal  wetland 
delineations  on  agricultural  lands. 

PnUk  Liating  Fomms 

In  April  1996,  USDA  held  nine 
forums  to  provide  opportxmities  for 
pubUc  comment  in  advance  of  this 
'  rulemaking  action.  These  forums  were 
held  at  Sacramento,  California; 
Longmont,  Ck)lorado:  Columbus, 
Georgia;  Springfield,  Illinois; 
Wyomissing,  Pennsylvania;  Sioux  Falls, 
South  Dakota;  Abilene,  Texas,  Spokane, 
Washington;  and,  Washington,  D.C. 
More  than  850  people,  including  206 
speakers,  attended  these  forums.  In 
addition.  USDA  accepted  written 
comments.  The  USDA  considered  the 
public  comments  provided  at  these 
forums  in  the  preparation  of  this  interim 
final  rule.  Hie  documents  relating  to 
these  forums  are  available  for  pubUc 
inspection  at  Room  6029  South 
Building,  USDA,  14th  and 
hidependence  Ave.  SW,  Washington, 
D.C.  The  following  discussion  is  a  brief 
3summary  of  how  USDA  responded  to 
the  issues  generated  by  the  comments: 

USDA  received  seven  comments 
related  to  the  granting  of  variance  for 
persons  who  fiail  to  meet  the  highly 
erodible  land  conservation 
requirements.  Section  12.5(a)(6)(ii) 
addresses  procedures  for  granting 
variances  for  weather,  pest,  and  disease 
problems,  and  the  factors  that  NRCS 
ivill  consider  in  granting  those 
variances. 

USDA  received  three  comments 
related  to  procedures  for  determining 
whether  a  conservation  system  results 
in  a  substantial  reduction  in  erosion. 
Section  12.23  addresses  procedures  for 
evaluating  conservation  systems  for 
land  with  and  without  cropping  history. 

USDA  received  25  comments  related 
to  policies  regarding  when  a  violation  is 
in  good  faith.  Sections  12.5(a)(5)  and 
(b)(5)  address  procedures  for 
determining  when  a  violation  is  in  good 
faith. 

USDA  received  16  comments  related 
to  procedures  for  conducting  status 
reviews.  Although  procedures  for 
conducting  status  reviews  are  not 
addressed  in  the  rule,  the  NRCS  will 
consider  these  comments  in  preparing 
its  internal  operating  procedures. 

USDA  received  46  comments  related 
to  prooediues  on  wetland  mitigation; 
these  Included  the  suggestion  that 


mitigation  always  be  in  the  same 
watershed;  that  mitigation  should  place 
priority  on  restoration  or  enhancement 
rather  than  creation  of  wetlands;  that 
mitigation  should  be  flexible;  and,  that 
mitigation  should  meet  the 
requirements  of  the  WC  provision. 
Section  12.5(b)(4)  sets  forth  procedures 
to  be  used  for  wetland  mitigation,  and 
adds  that  the  State  Conservationist  may 
determine  that  mitigation  for  certain 
types  or  classes  of  wetlands  will  not  be 
considered  because  it  is  not  possible  to 
achieve  equivalent  replacement  of 
wetland  functions  and  values  within  a 
reasonable  time  fiame.  USDA  received 
another  28  comments  related  to 
mitigation  banking. 

USDA  received  68  comments  related 
to  certification  of  wetland 
determinations.  Some  conunenters 
favored  reviewing  all  wetland 
determinations  and  correcting  errors; 
other  conunenters  favored  not  reviewing 
existing  wetland  determinations.  Some 
conunenters  suggested  that  landowners 
should  be  formally  notified  of  the 
certification  of  wetland  determinations. 
Some  conunenters  suggested  that  NRCS 
should  be  the  lead  agency  for  wetland 
determinations.  Section  12.30(c) 
describes  the  proposed  approach  to 
certification  of  wetland  determinaUons. 
It  also  specifies  that  a  certified  wetland 
determination  will  remain  valid  and  in 
effect  until  the  person  affected  by  the 
certification  requests  review  of  the 
certification  by  NRCS. 

USDA  received  17  comments  related 
to  the  role  of  FWS  in  carrying  out  the 
wetland  conservation  provisions.  Of 
these,  four  conunenters  expressed 
support  for  FWS  involvement  and  eight 
conunenters  favored  decreasing  the  role 
of  the  FWS.  Five  conunenters  made  no 
specific  recommendation.  The  1996  Act 
removed  the  requirement  for 
consultation  with  FWS,  and  that 
requirement  has  been  removed  from  the 
rule.  In  addition.  §  12.30  defines  the  role 
of  the  FWS  in  carrying  out  the  wetland 
conservation  provisions. 

USDA  received  36  comments  related 
to  prior-converted  cropland  issues  and 
abandonment  of  wetlands.  Of  these,  19 
conunenters  expressed  support  for  the 
"once  a  PC,  always  a  PC"  change  made 
by  the  1996  Act;  three  conunenters 
expressed  concern  over  that  change. 
Section  12.33  incorporates  changes 
made  by  the  1996  Act  amendments. 

USDA  received  foiu  conunents  stating 
that  NRCS  should  withdraw  from  the 
Interagency  Memorandum  of  Agreement 
on  WeUands  (MOA)  with  FWS, 
Environm«ital  Protection  Agency 
(EPA),  and  the  U.S.  Army  Corps  of 
Engineers  (Corps).  This  comment  is 
outside  the  scope  of  this  rule,  but  as 


disciissed  in  greater  detail  below,  NRCS 
is  dedicated  to  continued  coordination 
with  the  other  Federal  agencies  with 
wetland  responsibilities.  Currently,  the 
MOA  provides  a  useful  and  available 
framework  for  this  coordination. 

DesGription  of  Amendments 

As  the  summary  of  the  forum 
comments  indicates,  the  statutory 
changes  affect  provisions  throughout  7 
CFR  part  12.  Because  of  these  numerous 
changes,  USDA  will  republish  part  12  in 
its  entirety  to  help  the  public  form 
opinions  and  offer  comments.  When 
USDA  reviews  the  comments  received 
bom  the  public,  those  conunents 
concerning  new  regulatory  provisions 
will  receive  greater  consideration. 

In  addition  to  revisions  necessary  to 
accommodate  changes  in  the  Act,  USDA 
makes  several  changes  to  interpret, 
clarify,  or  specify  procedures  followed 
in  the  implementation  for  the  HEL  and 
WC  provisions.  USDA  invites  public 
comment  on  these  changes. 

Amendments  to  the  HEL  Provisions 

USDA  finds  that  the  following 
regulatory  changes  will  improve  the 
quality  of  implementation  of  the  HEL 
provisions  of  the  1985  Act: 

•  Section  12.5(a)(6)(ii)  is  amended  to 
list  factors  that  NRCS  will  consider 
when  a  landowner  requests  a  variance 
related  to  weather,  pest,  or  disease 
problems. 

•  Section  12.22(c)  is  added  to  clarify 
that  when  fields  are  combined,  the  part 
of  the  new  field  that  was  previously  a 
highly  erodible  field  shall  continue  to 
be  subject  to  the  highly  erodible  land 
requirements. 

•  Section  12.23(a)  is  amended  to 
clarify  that  the  adequacy  of  a 
conservation  system  will  be  evaluated 
according  to  whether  it  conforms  to  the 
NRCS  field  office  technical  guide  in  use 
at  the  time  that  the  plan  or  system  is 
developed  or  revised. 

•  Section  12.23fb)  is  added  to  clarify 
procedures  to  be  used  to  evaluate  the 
adequacy  of  conservation  systems  for 
achieving  substantial  reduction  in  soil 
erosion  on  land  with  and  without 
cropping  history. 

•  Section  12.23(c)  is  added  to  specify 
that  conservation  field  trials  included  in 
a  person's  conservation  plan  must  have 
prior  approval  by  NRCS  and  must  be 
dociunented  in  the  person's 
conservation  plan  specifying  the  limited 
time  period  during  which  the  field  trial 
is  in  effect. 

•  Section  12.23(j)  sets  forth  the 
fectors  to  be  considered  by  the  FSA 
State  Committee  in  determining 
whether  to  grant  a  person's  request  for 
relief  based  on  undue  economic 
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hardship  in  implementing  a 
conservatioil  system. 

Amendments  to  the  WC  Prarisions 

USDA  finds  that  the  following 
changes  will  improve  the 
implementation  of  the  WC  provisions  of 
the  1985  Act  (WC  provisions): 

Identificapon  of  wetland  types:  The 
WC  provisii^  clearly  limit  the 
conversion  <>f  wetlands  and  the  planting 
of  an  agric\4t\iral  commodity  on  a 
converted  Wetland,  yet  the  technical 
identification  of  when  these  provisions 
are  triggere4  can  prove  complex.  Even 
thou^  the  1985  Act  implicitly 
identifies  tl«ee  distinct  land  types 
(wetlands,  oonverted  wetlands,  and 
non-wetlan4s).  the  inherent  complexity 
of  natural  S3^tems  and  the  diversity  of 
land  management  methods  available  to 
an  agricultm^  producer  require  that 
greater  sophisticaticn  be  used  in 
application  of  broad  national  standards 
to  local  conditions.  Some  areas  of  land 
have  been  planted  to  an  agricultural 
commodity  but  still  exhibit  the 
characteristic  of  a  natural  wetland  if 
cropping  ceases  for  even  a  short  period 
of  time.  Likewise,  areas  managed  for  hay 
or  pasture  cjan  exhibit  the  characteristics 
of  a  nat\iral  wetland  if  the  management 
of  the  area  ceases.  Some  activities  can 
permanent^  remove  most  of  the  water 
from  an  aree  without  making  the 
production  of  an  agricultural 
commodity  possible  while  natural 
events  can  make  the  production  of  an 
agricultural  commodity  possible 
without  peimanently  removing  water 
from  an  area. 

Since  19$7,  USDA  has  identified  in 
policy  the  threshold  characteristics  that 
define  when:  a  wetland  has  been 
manipulated  sufficiently  to  make  the 
production  of  an  agricultural 
commodity  possible;  a  wetland  is 
"oonvertedi"  conditions  meet  a 
particular  oxemption  identified  under 
the  1985  Act;  and  a  producer  has 
expanded  the  drainage  system  beyond 
what  existed  prior  to  December  23. 
1985.  The  USDA  is  adding  definitions  to 
§  12.2  to  stste  more  precisely  the  variety 
of  wetland  types  found  in  the 
agricuhiiral  landscape.  Section  12.5  and 
§§  12.30-12.33  are  amended  to  describe 
how  these  wetland  types  relate  to 
particular  exemptions  from  ineligibility. 
In  this  manner,  agriailtural  producers 
are  provided  the  maximum  flexibility  to 
manage  their  lands  in  a  manner  that  will 
not  trigger  the  ineligibility  provisions  of 
the  1985  Ajct. 

Coordination  with  other  Federal 
agencies:  Consistent  with  the  intent 
expressed  in  the  Manager's  Report 
accompanying  the  1996  Act 
amendments,  the  changes  made  in  this 


rule  "do  not  supersede  the  wetland 
protection  authorities  and 
responsibilities  of  the  Environmental 
Protection  Agency  [EPAl  or  the  Corps  of 
Engineers  [the  Ccnps)  undw  Section  404 
of  the  Clean  Water  Act."  This  rule  is 
promulgated  under  the  authority  of  the 
1985  Act.  as  amended,  and  therefore 
does  not  afiiect  the  obligations  of  any 
person  under  other  Federal  statutes,  or 
the  legal  authorities  of  any  other  Federal 
agency  including,  for  example,  EFA's 
authority  to  detennine  the  geographic 
scope  of  Clean  Water  Act  jurisdiction. 
Nonetheless,  NRCS.  the  Corps,  and  EPA 
place  a  high  priority  on  adopting 
procedures  and  policies  that  minimize 
duplication  and  inconsistencies 
be^een  the  wetland  conservation 
provisions  of  the  1985  Act  and  the 
Clean  Water  Act  section  404  programs. 
To  help  achieve  these  important  policy 
objectives,  on  January  6. 1994,  four 
Federal  agencies  with  wetland 
responsibilities  (USDA.  EPA.  the 
Department  of  the  Interior,  the 
Department  of  the  Army)  entered  into  a 
Memorandxmi  of  Agreement  (MOA), 
regarding  the  delineation  of  wetlands 
for  purposes  of  section  404  of  the  Clean 
Water  Act  and  the  WC  provisions.  Tl»i« 
MOA  provides  a  framework  for 
continuing  coordination  between  the 
Federal  agencies  regarding  the 
administration  of  Federal  Mretland  laws. 
Consistent  with  the  objectives  of  the 
MOA,  the  NRCS  will  continue  to 
coordinate  with  the  other  Federal 
agencies  in  the  development  of  its 
poUdes  and  procedures  related  to  the 
implementation  of  these  regulations. 
More  specifically,  the  agencies  will 
coordinate  to  develop  policies  and 
procedures  for  evaluating  the  accuracy 
of  existing  non-certified  wetland 
determinations  made  by  NRCS.  The 
necessary  first  step  in  these  procedures 
will  be  to  make  an  assessment  of  the 
quality  of  previous  determinations. 
After  completing  the  qutdity  assessment, 
in  order  to  provide  certainty  for  the 
agricultural  community,  the  Federal 
agencies  will  complete  the  process  of 
vahdating  prior  determinations  in  an 
expeditious  manner. 

It  is  also  the  goal  of  the  agencies  to 
minimize  duplication  and 
inconsistencies  between  the  WC 
provisions-  and  the  Clean  Water  Act.  The 
agencies  will  coordinate  to  develop 
poUcies  and  procedures  to  minimize 
duplication  and  inconsistencies 
between  the  WC  provisions  and  the 
Qean  Water  Act  programs  regarding 
other  issues;  in  particular,  conversion 
for  non-agricultural  use,  minimal  effects 
determinations  (including  categorical 
minimal  effects  exemptions),  mitigation 
determination,  or  other  written 


agreements  between  persons  and  NRCS, 
the  re-establishment  of  agriculture  use 
on  abandoned  farmed  wetlands  and 
fEirmed-wetland  pasture,  conversions 
due  to  NRCS  wetland  determination 
errors,  and  drainage  maintenance.  As 
part  of  this  effort,  the  Corps  intends  to 
develop  a  new  Clean  Water  Act 
nationwide  permit  that  addresses  NRCS 
minimal  effects  determinations.  NRCS 
mitigation  requirements,  and  modify  the 
existing  nationwide  permit  that 
addresses  voluntary  wetland  restoration 
(See  61  FR part  VD  Qune  17. 1996)). 

In  the  MOA,  the  agencies  agreed  to 
follow  certain  guidelines  for  delineating 
wetlands.  The  MOA  agencies  currently 
use  the  1987  Corps  of  Engineers 
Wetland  Delineation  Manual  (1987 
Corps  Manual)  for  delineating  wetlands 
on  areas  where  the  native  vegetation  is 
intact  {i.e.,  non-agricultural  Lands)  and 
use  the  National  Food  Security  Act 
Maniial.  Third  ed.  (NFSAM).  for 
delineating  wetlands  on  areas  where  the 
native  vegetation  has  been  removed  due 
to  ongoing  agricultural  activities  (i.e., 
agricultural  lands). 

Copies  of  the  NFSAM  and  the  MOA 
are  available  from  the  NRCS,  P.O.  Box 
2890,  Washington,  D.C.,  20013.  Copies 
of  the  1987  Corps  Manual  are  available 
from  the  Naticml  Technical  Information 
Service  (NTIS),  5285  Port  Royal  Road. 
Attn:  Order  Department,  Springfield, 
Virginia,  22171.  Copies  of  the 
Supplemental  guidance  issued  by  the 
Corps  concerning  use  of  the  1987 
Manual  (i.e.,  the  October  7. 1991, 
Questions  and  Answers,  and  the  March 
6, 1992,  Clarification  and  Interpretation 
Memorandimi)  may  be  obtained  by 
contacting  the  Regulatory  Branch  of  the 
local  Corps  district,  the  EPA  Wetlands 
HotUne  at  (800)  832-7828.  or  the 
Regulatory  Branch  of  Corps 
headquarters  (Office  of  the  Chief  of 
Engineers)  at  (202)  272-0199.  NRCS  will 
publish  notice  in  the  Federal  Register 
concerning  a  change  in  the  Federal 
wetland  delineation  criteria  that  may  be 
used  in  implementation  of  the  WC 
provisions. 

This  interim  final  rule,  however,  only 
applies  to  administration  of  Title  XII  of 
the  1985  Act.  As  discussed  earlier,  the 
four  agencies  have  identified  a  need  to 
mcpand  and  revise  the  MOA  to  assure 
consistency  and  fairness  in  the 
implementation  of  these  acts.  The 
current  MOA  will  remain  in  effect  until 
it  is  amended  or  rescinded  by  the  four 
agencies. 

A  goal  of  the  Administration's  1993 
Wetlands  Plan  is  to  harmonize  the  WC 
provisions  and  the  Clean  Water  Act  to 
the  extent  practicable.  These  regulations 
are  modified  in  several  ways  to  further 
the  President's  Wetlands  Plan.  In 
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particular,  §  12.5(b)(5)  provides  that 
when  a  person  requests  reUef  on  the 
basis  that  an  action  was  conducted  in 
good  faith,  USDA  may  consider  whether 
the  person  has  a  record  of  violating  the 
wetland  provisions  of  these  regulations 
or  other  Federal,  State,  or  local  wetland 
provisions. 

Additionally,  §  12.6(e)  is  added  to 
state  that  NRCS  may  accept  the 
assistance  of  other  Federal  agencies  to 
carry  out  the  wetland  responsibilities  of 
these  regulations.  Sections  12.30(a)  and 
(b)  provide  that  NRCS  will  consult  with 
FWS  at  the  State  level  to  develop  a 
process  for  implementation  of  the  WC 
provisions. 

Section  12.30(c)  describes  the 
procedure  for  certification  of  wetland 
determinations  and  specifies  that 
certified  wetland  determinations  will 
meet  cvurent  Federal  mapping 
conventions. 

A  certified  wetland  determination 
will  remain  in  effect  imless  the  person 
affected  by  the  certification  requests  a 
review  under  certain  circiunstances  or 
the  wetland  characteristics  are  changed 
as  a  result  of  human  activities. 

Section  12.31(b)(3)  is  amended  to 
provide  that  the  determination  of 
prevalence  of  hydrophytic  vegetation 
will  be  made  in  accordance  with  the 
current  Federal  wetland  delineation 
methodology  in  use  at  the  time  of  the 
determination.  This  change  assiues  that 
the  four  agencies  will  utilize  consistent 
and  up-to-date  technical  standards  and 
criteria. 

Summary  of  Rule  MocUfications 

Based  on  the  changes  in  the  1996  Act 
and  the  other  considerations  set  forth 
above,  the  changes  to  7  CFR  part  12 
adopted  in  this  notice  are  as  follows: 

Subpart  A 

This  interim  final  rule  adds  several 
new  definitions  to  §  12.2.  The 
Department  of  Agricultiue 
Reorganization  Act  of  1994  abolished 
several  agencies  and  established  new 
agencies  to  assume  Department 
responsibilities.  Therefore,  §  12.2  is 
amended  to  reflect  the  new  agencies 
with  responsibilities  for  implementation 
of  these  regulations. 

Section  12.2:  This  interim  final  rule 
adds  new  definitions  for  "conservation 
plan,"  "conservation  system,"  and 
"field"  as  stated  in  the  statute.  It  also 
adds  several  new  definitions  related  to 
types  of  wetlands  and  management 
actions  related  to  wetlands  that  have 
previously  only  been  identified  in 
policy.  Definitions  for  "prior-converted 
cropland,"  "farmed  wetland,"  "farmed- 
wetland  pastiue,"  and  "commenced- 
conversion  wetland"  have  been  added. 


Other  provisions  of  the  rule  have  been 
amended,  including  §  12.5  and 
§§  12.31-.33,  to  incorporate  these  new 
definitions  where  apphcable. 

The  1996  Act  amendments  provide 
that  a  person  who  converts  a  wetland 
may  remain  eligible  for  USDA  program 
benefits  if  the  loss  of  wetland  functions 
and  values  are  mitigated  through  the 
restoration,  enhancement,  or  creation  of 
a  wetland.  Therefore,  definitions  for 
"creation",  "enhancement",  and 
"restoration",  have  been  added  to 
clarify  this  new  flexibility. 

Section  12.3:  This  interim  final  rule 
appUes  to  all  actions  taken  after  July  3, 
1996,  and  to  determinations  made  after, 
or  pending  on,  July  3, 1996,  the  date  on 
which  the  HEL  and  WC  statutory 
amendments  become  effective.  This 
section  is  amended  to  reflect  the  passage 
of  the  1996  Act  and  the  scope  of  these 
new  provisions. 

Section  12.4:  Section  12.4  describes 
the  actions  that  will  cause  a  person  to 
lose  eligibility  for  USDA  program 
benefits  and  the  program  benefits  that 
are  subject  to  reduction  or  loss.  The 
1996  Act  treats  HEL  and  WC  differently 
regarding  the  programs  encompassed  by 
each  provision  and  the  extent  of  the 
sanctions  if  the  provisions  are  violated. 
Section  12.4  deletes  applicability  to 
some  programs,  such  as  crop  insurance 
and  obsolete  programs.  A  person  who 
violates  the  WC  provisions  may  lose  all 
or  only  a  portion  of  certain  USDA 
benefits,  but  a  person  who  violates  HEL 
could  lose  all  of  of  these  same  benefits 
and  additional  program  benefits. 
Sections  12.4(c)  is  amended  to  include 
an  interpretation  of  which  crop  year's 
benefits  are  affected  by  a  violation 
decision,  and  sets  forth  the  factors  that 
FSA  will  consider  in  determining  the 
extent  of  benefits  to  be  lost  based  on  the 
seriousness  of  the  violation. 

Section  12.5:  The  1996  Act 
amendments  modify  the  provisions  of 
§  12.5  regarding  the  exemptions  from 
ineligibility  for  USDA  program  benefits. 
Section  12.5(a)  addresses  the 
exemptions  that  apply  to  HEL  and 
§  12.5(b)  addresses  the  exemptions  that 
apply  to  WC 

Section  12.5(a)(5)  specifies  that  HEL 
violations  that  are  determined  to  have 
been  made  in  good-faith  are  eligible  for 
graduated  sanctions  if  they  were  on  land 
that  was  converted  from  native 
vegetation,  i.e.,  rangeland  or  woodland, 
to  crop  production  after  December  23, 
1985.  For  good  faith  violations  on  land 
that  was  converted  from  native 
vegetation,  i.e.,  rangeland  or  woodland, 
to  crop  production  before  December  23, 
1985,  the  person  will  be  allowed  up  to 
one  year  to  correct  the  problem  before 
being  found  ineligible.  After  one  year,  if 


the  problem  is  not  corrected,  the 
ineligibility  provisions  of  §  12.4  will 
apply.  Section  12.5(a)(6)  grant«  an 
automatic  variance  if  within  30  days 
NRCS  fails  to  respond  to  a  persons 
request  for  a  variance  because  of 
weather,  pest,  or  disease.  It  describes 
criteria  that  NRCS  will  consider  when 
determining  whether  to  grant  a  variance 
for  a  natural  disaster  sudi  as  weather, 
pest,  or  disease.  NRCS  is  especially 
soliciting  comments  on  how  these 
criteria  may  be  specified  to  ensure  that 
variances  are  granted  where 
appropriate. 

Unaer  §  12.S(b),  the  exemptions  from 
ineligibility  relative  to  wetluid 
conservation,  there  exists  a  new 
exemption  for  land  that  was  certified  as 
having  been  converted  prior  to 
December  23, 1985,  (prior-converted 
croplands),  but  had  retxirned  to  wetland 
characteristics  after  that  date.  This 
exemption  provides  that  if  certain 
requirements  are  met,  a  prior-converted 
cropland  will  not  be  considered 
abandoned  for  purposes  of 
implementation  of  these  regulations. 
Likewise,  there  exists  another  new 
exemption  for  areas  that  NRCS 
determined  were  manipulated  but  were 
not  completely  converted  prior  to 
December  23,  1985,  (farmed  wetlands 
and  farmed- wetland  pastiues),  but  may 
revert  to  wetland  status  through  a 
voluntary  restoration,  enhancement,  or 
creation  action.  This  exemption 
provides  that  if  certain  requirements  are 
met,  the  area  will  not  be  considered 
abandoned  for  piuposes  of 
implementation  of  these  regulations. 

These  exemptions  do  not  address  how 
the  Corps  may  treat  these  wetland  types 
for  purposes  of  section  404  of  the  Clean 
Water  Act  The  Corps  has  a  notice  in  61 
FR  part  Vn  (June  17,  1996)  to  issue, 
reissue,  and  modify  the  nationwide 
permits  for  section  404  of  the  Clean 
Water  Act  that  addresses  these  issues. 
The  1996  Act  provides  that  certain 
wetland  conversion  activities  that  were 
conducted  pursuant  to  a  permit  issued 
under  section  404  of  the  Clean  Water 
Act  may  be  exempt  from  ineUgibility 
under  the  WC  provisions,  if  the 
conversion  activity  was  adequately 
mitigated  for  purposes  of  these 
provisions.  This  rule  provides  that  a 
peraon  who  received  an  individual 
permit  under  section  404  of  the  Clean 
Water  Act  after  Decmnber  23, 1985,  and 
met  certain  sequencing  requirements,  is 
exempt  from  the  ineligibility  provisions 
of  these  regulations. 

This  rule,  however,  provides  that  a 
peraon  whose  conversion  activity  is 
encompassed  by  a  nadonwide  or 
regional  general  permit  issued  pursuant 
to  section  404  of  the  Qean  Water  Act 
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may  not  be  exempt  under  these 
regulations.  USDA  will  evaluate 
whether  any  mitigation  was  reqiiired. 
and  whether  the  wetland  hmctions  and 
values  lost  by  the  conversion  activity 
were  adequately  replaced  before  USDA 
decides  whether  the  conversion  activity 
is  exempt  figom  ineligibility  imder  these 
regulations. 

The  regulations  that  existed  prior  to 
this  interim  final  rule  described  a 
detailed  procedure  by  which  a  person 
could  receive  a  commenced  conversion 
determination  from  FSA.  Persons  who 
believed  thtt  they  qualified  for  such  a 
determination  had  to  request  one  from 
FSA  by  September  19, 1988.  The 
purpose  of  the  determination  was  to 
mJTiirniTfl  any  unnecessary  economic 
hardship  to  someone  who  had  incurred 
substantial  financial  obligations  related 
to  the  conversion  of  a  wetland  prior  to 
December  23, 1985,  but  had  not  actually 
converted  the  wetland  by  that  date.  Any 
person  who  received  a  commenced- 
conversion  wetland  determination  had 
to  complete  the  conversion  activity  by 
January  1, 1995,  to  retain  the  exemption 
status.  Because  the  commenced 
conversion  determination  had  to  be 
received  by  1988  and  the  conversion 
had  to  be  completed  by  the  end  of  1994, 
the  references  in  the  rule  related  to  the 
process  to  Obtain  a  determination  have 
been  removed.  If  a  person  completed 
conversion  activity  by  January  1, 1995, 
the  land  wjll  qualify  for  the  same 
exemption^  from  ineligibility  as  prior- 
converted  cropland.  If,  however,  a 
person  did  not  complete  the  conversion 
activity  by  that  date,  the  land  will  be 
subject  to  the  same  requirements  under 
this  rule  as  formed  wetlands. 

The  1998  Act  provides  that  a  person 
may  remain  eligible  for  an  action 
resulting  ii)  the  conversion  of  a  wetiand 
if  the  wetland  functions  and  values  are 
adequately  mitigated  through  the 
restoration  of  a  converted  wetland,  the 
enhancement  of  an  existing  wetland,  or 
the  creation  of  a  new  wetland.  Section 
12.5(b)(4)  provides  that  this  exemption 
applies  if  the  mitigation  is  completed  in 
accordance  with  several  requirements, 
including  that  the  person  implement  a 
mitigation  plan  approved  by  NRCS.  The 
mitigation  plan  may  be  a  single 
document  or  it  may  be  a  component  of 
a  larger  conservation  plan  created 
volimtarily  by  the  program  participant. 
The  requirements  for  this  exemption  are 
similar  to  die  requirements  for 
.  restoration  of  a  converted  wetland, 
under  the  Current  regulations,  such  as 
the  graiftiqg  of  an  easement  to  USDA, 
recording  tn  easement  on  the  public 
land  records,  and  that  such  mitigation 
not  be  at  the  expense  of  the  Federal 
govemmei|t. 


The  1996  Act  provides  that  USDA 
may  expend  Federal  funds  for  the 
establishment  of  a  pilot  program  for 
mitigation  banking.  USDA  has  not  yet 
decided  whether  it  will  establish  such  a 
pilot  program  or  what  the  particulars  of 
such  a  program  would  be.  During  the 
public  comment  period,  USDA  is 
especially  soUciting  conmients  frtmi  the 
public  regarding  this  subject. 

The  1996  Act  removes  the 
reqturement  for  graduated  sanctions  if 
the  FSA  determines  that  a  wetland 
violation  was  committed  in  good  faith. 
Central  to  the  determination  about 
whether  a  person  acted  in  good  faith  is 
the  knowledge  available  to  the  person 
concerning  the  existence  of  a  wetland 
on  the  subject  land,  lliis  knowledge  can 
either  be  direct,  such  as  information 
received  from  NRCS  in  the  form  of  a 
wetland  determination,  or  can  be 
inferred  from  a  person's  past  experience 
with  violating  wetland  laws  or 
regulations.  This  interim  final  rule 
proAades  that  if  a  person  is  considered 
to  have  acted  in  good  faith  and  the 
pereon  agrees  to  implement  a  mitigation 
plan,  then  USDA  may  waive  applying 
the  ineligibility  provisions  of  §  12.4. 

Section  12.6:  Section  12.6  concerns 
the  respective  responsibilities  of  USDA 
agencies;  the  new  responsibilities 
created  by  the  1996  Act  have  been 
added.  Section  12.6(b)  is  amended  to 
specify  that  FSA  is  responsible  for 
determining  the  extent  of  reduction  in 
benefits  for  wetland  violations  based  on 
the  seriousness  of  the  violation,  and  for 
determining  whether  a  person  should 
receive  relief  because  appUcation  of  a 
conservation  system  would  result  in 
undue  economic  hardship.  Section 
12.6(c)  is  amended  to  reflect  that  NRCS 
is  responsible  for  providing  information 
to  FSA  relating  to  the  seriousness  of  a 
violation. 

In  response  to  the  need  to  coordinate 
with  the  MOA  agencies  regarding 
wetland  determinations,  a  new 
paragraph  has  been  added  to  §  12.6  New 
paragraph  (f)  provides  that  NRCS  may 
accept  the  assistance  of  the  MOA 
agencies  in  implementing  these 
regulations.  This  paragraph  also 
confirms  that  NRCS  will  continue  to 
seek  the  coordination  of  the  other 
agencies  on  wetland  matters  to  increase 
the  public's  understanding  of  the 
importance  of  wetland  functions  and 
values  and  the  objectives  of  the  WC 
provisions  and  the  Clean  Water  Act. 

Section  12.7:  Section  12.7  addresses 
certification  by  a  program  participant 
that  such  participant  is  in  compliance 
with  the  HEL  and  WC  provisions. 
Section  12.7  is  amended  to  allow  a 
person  to  certify  appUcation  of  practices 


in  a  plan  or  measurement  of  residue 
required  by  a  plan. 

Section  12.8:  Section  12.8  is  amended 
to  revise  the  deflinition  of  affiUated 
persons  for  the  purpose  of  determining 
whose  benefits  may  be  affected  by  a 
decision  and  to  what  extent.  In 
particular,  §  12.8(b)  is  amended  to 
provide  that  spouses  who  provide 
sufficient  evidence  of  separate 
operations  shall  not  be  considered 
affiliates,  and  partnerships,  trusts,  and 
joint  ventures  are  not  considered 
affiliates  if  the  interest  is  held  indirectly 
through  another  business  enterprise. 
Section  12.8(d)  limits  the  reduction  in 
payments  for  partnerships,  joint 
ventures,  trust,  or  other  enterprises  to 
the  extent  of  interest  held  by  the  person 
respcmsible  for  the  violation.  Section 
12.8(e)  states  that  limitations  on 
affiliations  if  action  has  been  taken  to 
avoid  payment  reductions  for 
partnerships,  joint  ventures,  trusts,  or 
the  application  of  the  sanctions 
provided  for  in  the  regulations. 

Subpart  B 

Section  12.21:  Section  12.21  is 
amended  to  include  a  reference  to 
publication  of  soil  loss  equations  at  7 
CFR  part  610. 

Section  12.22:  Section  12.22  is 
amended  to  allow  combining  HEL  and 
non-HEL  fields,  but  the  requirements  of 
these  regulations  continue  to  apply  to 
the  previous  HEL  portion  only. 

Section  12.23;  Section  12.23  is 
amended  to  specify  that:  conservation 
systems  shall  be  technically  and 
economically  feasible  (based  on  local 
resource  conditions  and  available 
technology),  cost  effective,  and  shall  not 
cause  imdue  economic  hardship;  the 
standard  for  determining  whether  a  plan 
provides  a  substantial  reduction  in 
erosion  is  the  estimated  annual  level  of 
erosion  compared  to  the  level  before  the 
system  is  applied;  for  new  land  brought 
into  production,  in  no  case  will  the 
required  conservation  system  permit  a 
substantitd  increase  in  erosion; 
procedures  for  conducting  field  trials  as 
on-farm  reseach;  and  procedures  and 
criteria  used  by  FSA  when  a  person 
requests  relief  based  on  undue 
economic  hardship. 

Subpart  C 

Subpart  C  addresses  the  technical 
responsibilities  of  NRCS  and  the 
technical  criteria  used  to  make  the 
necessary  determinations  for  wetland 
conservation  under  these  regulations. 

Section  12.30:  Section  12.30  is 
amended  to  reflect  that  NRCS  will 
continue  to  work  with  the  Corps,  EPA, 
and  FWS  to  improve  the  quahty  of 
wetiand  determinations  and  other 
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processes  that  afiect  the  implementation 
of  the  WC  provisions. 

The  1996  Act  repealed  the 
requirement  for  consultation  with  FWS, 
thus  allowing  the  Secretary  to  determine 
under  what  circumstances  FWS  should 
be  utilized  in  the  implementation  of  the 
WC  provisions.  Section  12.30  is 
amended  to  reflect  that  NRCS  will 
develop  a  process  at  the  State  level,  in 
coordination  with  FWS,  for 
implementing  the  WC  provisions  and 
review  such  implementation  on  an 
annual  basis.  The  technical  expertise  of 
FWS  may  be  utilized  whenever  NRCS 
determines  that  such  expertise  is 
needed  to  address  adequately  the 
requirements  of  the  WC  provisions  or  to 
enhance  the  quality  of  implementation. 

Under  the  new  mitigation  flexibility 
provided  by  the  1996  Act,  the  expertise 
of  FWS  will  be  valuable  for  conducting 
wetland  functional  assessments 
associated  with  minimal  effects 
determinations  and  formulation  of 
mitigation  plans.  The  State-level  process 
is  intended,  in  part,  to  identify  any 
geographic  or  programmatic  areas  where 
NRCS  may  need  additional  technical 
expertise  to  assess  biological  impacts  of 
proposed  wetland  conversions. 

Section  12.30  is  also  amended  to 
address  the  process  for  certification  of 
wetland  determinations  for  the 
implementation  of  the  WC  provisions  of 
the  1985  Act  If  NRCS  certified  a 
wetland  determination  prior  to  July  3, 
1996,  the  certification  will  remain  valid. 
Upon  request,  a  person  may  obtain 
certification  of  a  wetland  determination. 
A  certified  wetland  determination 
means  that  the  determination  is  of 
sufficient  qucdity  to  make  a 
determination  of  ineligibiUty  for 
program  benefits  under  these 
regulations.  As  indicated  above,  NRCS 
will  continue  to  work  with  the  other 
MOA  agencies  to  coordinate  the 
identification  and  certification  of 
wetlands  for  the  purposes  of  these 
regulations  and  for  the  Clean  Water  Act. 
The  agencies  recognize  the  importance 
of  providing  certainty  for  the 
agricultiual  community  as  to  the  status 
of  their  wetland  determinations  which 
have  not  been  certified.  The  Federal 
agencies  are  therefore  considering 
establishing  a  specific  time  frame  for 
completing  the  evaluation  of  existing 
wetland  determinations.  During  this 
time  fiame,  an  evaluation  would  be 
made  as  to  the  accuracy  of  wetland 
determinations  within  a  given 
geographic  area  or  of  a  specific  type  of 
wetland.  Based  on  the  evaluation, 
landowners  would  be  notified  whether 
their  current  wetland  determinations  are 
acceptable  for  both  the  WC  provisions 
and  the  Clean  Water  Act.  USDA  is 


especially  seeking  comments  regarding 
implementation  of  this  process. 

Section  12.31;  Section  12.31  is 
amended  to  reflect  that  NRCS  will 
utilize  the  1987  Corps  Manual  for 
determining  the  prevalence  of 
hydrophjrtic  vegetation.  Section  12.31  is 
also  amended  to  add  the  criteria  for 
determining  "categorical  minimal  effect 
exemptions."  If  NRCS  identifies  any 
categories  of  conversion  activities  and 
conditions  which  would  only  have  a 
minimal  effect  on  wetland  functions 
and  values,  then  such  activities  and 
conditicms  will  be  placed  on  a  list  of 
"categorical  minimal  effect  exemptions" 
and  such  convereion  activities  and 
conditions  will  be  considered  exempt 
from  the  ineUgibility  provisions  of  these 
regulations.  NRCS  will  incorporate  such 
activities  and  conditions  in  the 
provisions  of  these  regulations  USDA  is 
especially  seeking  comments  regarding 
implementation  of  this  new  exemption. 
For  purposes  of  the  Qean  Water  Act,  the 
Corps  intends  to  address  this  provision 
as  part  of  its  reissuance  of  the  Clean 
Water  Act  section  404  nationwide 
permits  (See  61  FR  part  VII  Oune  17, 
1996)). 

Sections  12.32  and  12.33:  Sections 
12.32  and  12.33  have  been  amended  to 
incorporate  the  definitions  for  farmed 
wetland,  farmed-wetland  pasture, 
commenced-conversion  wetland,  and 
prior-converted  cropland,  where 
appropriate. 

Section  12.33:  Section  12.33  has  also 
been  amended  to  modify  the  conditions 
under  which  NRCS  will  consider  a 
particular  site  to  be  abandoned  for 
purposes  of  these  regulations.  A  person 
who  wishes  to  allow  a  particular  site  to 
revert  to  wetland  conditions  should 
contact  NRCS  to  ascertain  what 
documentation  is  necessary  to  prevent 
such  land  from  being  considered 
abandoned  for  purposes  of  the  WC 
provisions  of  these  regulations.  For 
purposes  of  the  Clean  Water  Act,  the 
Corps  intends  to  address  this  provision 
as  part  of  its  re-issuance  of  the  Clean 
Water  Act  section  404  nationwide 
pennits  (See  61  FR  part  Vn  (Jime  17, 
1996)). 

The  amendments  to  part  12  do  not 
affect  the  recordkeeping  requirements 
and  estimated  burdens  previously 
reviewed  and  approved  imder  Office  of 
Management  and  Budget  control 
niunber  0560-0004. 

List  of  Subjects  in  7  CFR  Part  12 

Administrative  practices  and 
procedures.  Soil  Conservation, 
Wetlands. 

Accordingly,  Title  7  of  the  Code  of 
Federal  Regulations  is  amended  by 
revising  Part  12  as  follows: 


PART  12-HIQHLY  EROfMBLE  LAND 
AND  WETLAND  CONSERVATION 

Subpart  A    Qeneral  Provtolona 

12.1  GeneraL 

12.2  Definitions. 

12.3  Applicability. 

12.4  Determination  of  ineligibiilty. 

12.5  Exemptions. 

12.6  AdministratioiL 

12.7  Certification  of  ctHnpliance. 

12.8  Affiliated  persons. 

12.9  Landlords  and  tenants. 

12.10  Scheme  or  device. 

12.11  Action  bated  upon  advice  or  action  of 
USDA. 

12.12  Appeals. 

Subpart  S-Hlghly  Erodible  Land 
Coneervatton 

12.20  NfRCS  responsibilities  regarding 
highly  erodible  land. 

12.21  Identification  of  highly  erodible  lands 
criteria. 

12.22  Highly  erodible  field  determination 
criteria. 

12.23  Conservation  plans  and  conservation 
systems. 

SubpartC— Wetland  Conswvatlon 

12.30  NRCS  responsibilities  regarding 
wetlaads. 

12.31  Onn-site  wetiand  identification 
criteria. 

12.32  Converted  wetland  identification 
criteria. 

12.33  Use  of  weUand  and  converted 
weUand 

12.34  Paperwork  Reduction  Act  assigned 
number. 

Authority:  16  U.S.C.  3801  et  seq. 

Subpart  A— General  Provisions 
§12.1    Qeneral. 

(a)  Scope.  This  part  sets  forth  the 
terms  and  conditions  imder  which  a 
person  who  produces  an  agricultiual 
commodity  on  highly  erodible  land  or 
designates  such  land  for  conservation 
use,  plants  an  agricultural  conunodity 
on  a  converted  wetland,  or  converts  a 
wetland  shall  be  determined  to  be 
ineligible  for  certain  benefits  provided 
by  the  United  States  Department  of 
^^cultiue  (USDA)  and  agencies  and 
instrumentalities  of  USDA. 

(b)  Purpose.  The  purpose  of  the 
provisions  of  this  part  are  to  remove 
certain  incentives  for  persons  to 
produce  agricultural  commodities  on 
highly  erodible  land  or  converted 
wetland  and  to  thereby — 

(1)  Reduce  soil  loss  due  to  wind  and 
water  erosion; 

(2)  Protect  the  Nation's  long-term 
capabiUty  to  produce  food  and  fiber. 

(3)  Reduce  sedimentation  and 
improve  water  quality;  and 

(4)  Assist  in  preserving  the  functions 
and  values  t>f  the  Nation's  wetlands. 
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§12.2 

(a)  Genera}.  The  following  definitions 
shall  be  applicable  for  the  purposes  of 
this  part: 

Agricultural  commodity  means  any 
crop  planted  and  produced  by  annual 
tilling  of  the  soil,  including  tilling  by 
one-trip  platers,  or  sugarcane. 

CCC  means  the  Commodity  Credit 
Corporation,  wholly-owned  government 
corporation  within  USDA  organized 
under  the  provisions  of  15-U.S.C.  714  et 
seq. 

Conservdtion  District  (CD)  means  a 
subdivision  of  a  State  or  local 
government  organized  pursuant  to  the 
applicable  law  to  develop  and 
implement  soil  and  water  conservation 
activities  or  programs. 

Conservation  plan  means  the 
document  that — 

(1)  Applies  to  highly  erodible 
cropland; 

(2)  Describes  the  conservation  system 
applicable  to  the  highly  erodible 
cropland  and  describes  the  decisions  of 
the  person  with  respect  to  location,  land 
use,  tillage  systems,  and  conservation 
treatment  measures  and  schedules;  and 

(3)  Is  approved  by  the  local  soil 
conservation  district  in  consultation 
with  the  local  committees  established 
under  section  8(b)(5)  of  the  Soil 
Conservation  and  Domestic  Allotment 
Act  (16  U.S.C.  590h(b)(5))  and  the 
Natural  Retources  Conservation  Service 
(NRCS)  for  purposes  of  compliance  with 
this  part. 

Conservation  system  means  a 
combination  of  one  ot  more 
conservation  measures  or  management 
practices  that  are — 

(1)  Based  on  local  resource 
conditionat  available  conservation 
technology,  and  the  standards  and 
guidelinescontained  in  the  NRCS  field 
office  technical  guides  (available  firom 
NRCS  State  offices);  and 

(2)  Designed  for  purposes  of  this  part 
to  achieve,  in  a  cost-effective  and 
technically  practicable  manner,  a 

.  substantial  reduction  in  soil  erosion  or 
a  substantial  improvement  in  soU 
conditions  on  a  field  or  group  of  fields 
containing  highly  erodible  cropland 
when  compared  to  the  level  of  erosion 
or  soil  conditions  that  existed  before  the 
application  of  the  conservation 
measures  and  management  practices. 

Conservation  use  or  set  aside  means 
cropland  liiat  is  designated  as 
conservation-use  acreage,  set  aside,  or 
other  similar  designation  for  the 
purpose  of  fulfilling  provisions  imder 
any  acreage-limitation  or  land-divOTsion 
program  administered  by  the  Secretary 
of  Agriculture  requiring  that  the 
producer  devote  a  specified  acreage  to 


conservation  or  other  non-crop 
production  uses. 

Creation  of  a  wetland  means  the 
development  of  the  hydrologic, 
geochemical,  and  biological  components 
necessary  to  support  and  maintain  a 
wetland  where  a  wetland  did  not 
previously  exist.  Any  wetland 
established  on  a  non-hydric  soil  will  be 
considered  a  created  wetland. 

CSREES  means  the  Cooperative  State 
Researdi.  Education,  and  Extension 
Service,  an  agency  of  USDA  which  is 
generally  responsible  for  coordinating 
the  information  and  educational 
programs  of  USDA. 

Department  means  the  United  States 
Department  of  Agriculture  (USDA). 

Enhancement  of  a  wetland  means  the 
alteration  of  an  existing  wetland  to 
increase  its  specific  functions  and 
values.  Enhancement  actions  include 
new  capabilities,  management  options, 
structures,  or  other  actions  to  influence 
one  or  several  fimctions  and  values. 

Erodibility  index  means  a  numerical 
value  that  expresses  the  potential 
erodibility  of  a  soil  in  relation  to  its  soil 
loss  tolerance  value  without 
consideration  of  applied  conservation 
practices  or  management. 

FSA  means  the  Farm  Service  Agency, 
an  agency  of  USDA  wf^ch  is  generally 
responsible  for  administering 
commodity  production  adjustment  and 
certain  conservation  programs  of  USDA. 

Field  means  a  part  of  a  farm  that  is 
separated  fix>m  the  balance  of  the  farm 
by  permanent  boundaries  such  as 
fences,  roads,  permanent  waterways,  or 
other  similar  features.  At  the  option  of 
the  owner  or  operator  of  the  farm, 
croplines  may  also  be  used  to  delineate 
a  field  if  farming  practices  make  it 
probable  that  the  croplines  are  not 
subject  to  change.  Any  highly  erodible 
land  on  which  an  agricultural 
commodity  is  produced  after  December 
23, 1985,  and  is  not  exempt  imder  , 
§  12.5(a),  shall  be  considered  part  of  the 
field  in  which  the  land  was  included  on 
December  23, 1985,  unless,  to  carry  out 
this  title,  the  owner  and  FSA  agree  to 
modify  the  boundaries  of  the  field. 

Hig/Jiy  erodible  land  means  land  that 
has  an  erodibility  index  of  8  or  more. 
Hydric  soils  means  soils  that,  in  an 
undrained  condition,  are  saturated, 
flooded,  or  ponded  long  enough  diuing 
a  growing  season  to  develop  an 
anaerobic  condition  that  supports  the 
growth  and  regeneration  of  hydrophytic 
vegetation. 

Hydrophytic  vegetation  means  plants 
growing  in  water  or  in  a  substrate  that 
is  at  least  periodically  deficient  in 
oxygen  during  a  growing  season  as  a 
result  of  excessive  water  content. 


Landlwd  means  a  person  who  rents  or 
leases  farmland  to  another  person. 

Local  FSA  office  means  the  county 
office  of  the  Farm  Service  Agency 
serving  the  county  or  a  combination  of 
cotmties  in  the  area  in  w^ch  a  person's 
land  is  located  for  administrative 
purposes. 

NRCS  means  the  Natural  Resources 
Conservation  Service,  an  agency  within 
USDA  which  is  generally  responsible 
for  providing  te^mical  assistance  in 
matters  of  natural  resources 
conservation  and  for  administering 
certain  conservation  programs  of  USDA. 
Operator  means  the  person  who  is  in 
general  control  of  the  farming 
operations  on  the  farm  during  the  crop 
year. 

Owner  means  a  person  who  is 
determined  to  have  legal  ownership  of 
farmland  and  shall  include  a  person 
who  is  purchasing  farmland  under 
contract. 

Person  means  an  individual, 
partnership,  association,  corporation, 
cooperative,  estate,  trust,  joint  venture, 
joint  operation,  or  other  business 
enterprise  or  other  legal  entity  and, 
whenever  applicable,  a  State,  a  political 
subdivision  of  a  State,  or  any  agency 
thereof,  and  such  person's  affiliates  as 
provided  in  §  12.8  of  this  part. 

Restoration  of  a  wetland  means  the  re- 
establishment  of  wetland  conditions, 
including  hydrologic  condition  or 
native  hydrophytic  vegetation,  to  an 
area  where  a  wetland  had  previously 
existed. 

Secretary  means  the  Secretary  of 
USDA. 

Sharecropper  means  a  person  who 
performs  work  in  connection  with  the 
production  of  a  crop  under  the 
supervision  of  the  operator  and  who 
receives  a  share  of  such  crop  for  such 
labor. 

So/7  map  unit  means  an  area  of  the 
landscape  shown  on  a  soil  map  which 
consists  of  one  or  more  soils. 

State  means  each  of  the  50  states,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  Guam, 
the  Virgin  Islands  of  the  United  States, 
American  Samoa,  the  Commonwealth  of 
the  Northern  Mariana  Islands,  or  the. 
Trust  Territory  of  the  Pacific  Islands. 

Tenant  means  a  person  usually  called 
a  "cash  tenant",  "fixed-rent  tenant",  or 
"standing  rent  tenant"  who  rents  land 
from  another  for  a  fixed  amount  of  cash 
or  a  fixed  amount  of  a  commodity  to  be 
paid  as  rent;  or  a  person  (other  than  a 
sharecropper)  usually  called  a  "share 
tenant"  who  rents  land  frtan  another 
person  and  pays  as  rent  a  share  of  the 
crops  or  proceeds  therefrom.  A  tenant 
shall  not  be  considered  the  farm 
operator  unless  the  tenant  is  determined 
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to  be  the  operator  pursuant  to  this  part 
and  7  CFR  part  718. 

Wetland,  except  when  such  term  is  a 
part  of  the  term  "converted  wetland'', 
means  land  that — 

(1)  Has  predominance  of  hydri&soils; 

(2)  Is  inimdated  or  saturated  by 
siuface  or  groundwater  at  a  frequency 
and  duration  sufficient  to  support  a 
prevalence  of  hydrophytic  vegetation 
typically  adapted  for  life  in  saturated 
soil  conditions;  and 

(3)  Under  normal  dnnmistances  does 
not  support  a  prevalence  of  such 
vegetation,  except  that  this  term  does 
not  include  lands  in  Alaska  identified  as 
having  a  high  potential  for  aghcultiual 
development  and  a  predominance  of 
permafrost  soils. 

Wetland  determination  means  a 
decision  regarding  whether  or  not  an 
area  is  a  wetland,  including 
identification  of  wetland  type  and  size. 
A  wetland  determination  may  include 
identification  of  an  area  as  one  of  the 
following  types  of  wetland — 

(1)  Artificial  wetland  is  an  area  that 
was  formerly  non-wetland,  but  now 
meets  wetland  criteria  due  to  htunan 
activities,  such  as: 

(i)  An  artificial  lake  or  pond  created 
by  excavating  or  diking  land  that  is  not 
a  wetland  to  collect  and  retain  water 
that  is  used  primarily  for  livestock,  fish 
production,  irrigation,  wildlife,  fire 
control,  flood  control,  cranberry 
growing,  or  rice  production,  or  as  a 
settling  pond;  or 

(ii)  A  wetland  that  is  temporarily  or 
inddenteilly  created  as  a  residt  of 
adjacent  development  activity; 

(2)  Commenced-conversion  wetland  is 
a  wetland,  fanned  wetland,  farmed- 
wetland  pasture,  or  a  converted  wetland 
on  which  conversion  began,  but  was  not 
completed,  prior  to  December  23, 1985. 

(3)  Converted  wetland  is  a  wetland 
that  has  been  drained,  dredged,  filled, 
leveled,  or  otherwise  manipulated 
(including  the  removal  of  woody 
vegetation  or  any  activity  that  results  in 
impairing  or  reducing  the  flow  and 
circulation  of  water)  for  the  purpose  of 
or  to  have  the  effiect  of  making  possible 
the  production  of  an  agricultiual 
commodity  without  further  application 
of  the  manipulations  described  herein 
if: 

(1)  Such  production  would  not  have 
been  possible  but  for  such  action,  and 

(ii)  Before  such  action  such  land  was 
wetland,  fanned  wetland,  or  farmed- 
wetland  pasture  and  was  neither  highly 
erodible  land  nor  highly  erodible 
cropland; 

(4)  Farmed  wetland  is  a  wetland  that 
prior  to  December  23, 1985,  was 
manipulated  and  used  to  produce  an 
agricultiual  commodity,  and  on 


December  23, 1985,  did  not  support 
woody  vegetation  and  met  the  following 
hydrologic  criteria: 

(i)  Is  inimdated  for  15  consecutive 
days  or  more  during  the  growing  season 
or  10  percent  of  the  growing  season, 
whichever  is  less,  in  most  years  (50 
percent  chance  or  more),  or 

(ii)  If  a  pothole,  playa,  or  pocosion,  is 
ponded  for  7  or  more  consecutive  days 
during  the  growing  season  in  most  years 
(50  percent  chance  of  more)  or  is 
satxuated  for  14  or  more  consecutive 
days  during  the  growing  season  in  most 
years  (50  percent  chance  or  more); 

(5)  Farmed-wetland  pasture  is 
wetland  that  was  manipulated  and 
managed  for  pastiue  or  hayland  prior  to 
December  23, 1985,  and  on  December 
23, 1985,  met  the  following  hydrologic* 
criteria: 

(i)  Inimdated  or  ponded  for  7  or  more 
consecutive  days  during  the  growing 
season  in  most  years  (5)  percent  chance 
or  more),  or 

(ii)  Satxuated  for  14  or  more 
consecutive  days  during  the  growing 
season  in  most  years  (50  percent  cluuice 
or  more); 

(6)  Not-inventoried  land,  is  an  area  for 
which  no  evaluation  of  soils,  vegetation, 
or  hydrology  has  been  conducted  to 
determine  if  wetland  criteria  are  met; 

(7)  Non-wetland  is; 

(i)  Land  that  under  natural  conditions 
does  not  meet  wetland  criteria,  or 

(ii)  Is  converted  wetland  the 
conversion  of  which  occurred  prior  to 
December  23, 1985,  and  on  that  date, 
the  land  did  not  meet  wetland  criteria 
but  and  agricultural  commodity  was  not 
produced  and  the  area  was  not  managed 
for  pasture  or  hay; 

(8)  Prior-converted  cmpland  is  a 
converted  wetland  where  the 
conversion  occurred  prior  to  December 
23, 1985,  an  agricultural  conamodity  had 
been  produced  at  least  once  before 
December  23, 1985,  and  as  of  December 
23, 1985,  the  converted  wetland  did  not 
support  woody  vegetation  and  met  the 
following  hydrologic  criteria: 

(i)  Inundation  was  less  than  15 
consecutive  days  during  the  growing 
season  or  10  percent  of  the  growing 
season,  whichever  is  less,  in  most  years 
(50  percent  chance  or  more);  and 

tii)  If  a  pothole,  playa  or  pocosin, 
ponding  was  less  than  7  consecutive 
days  during  the  growing  season  in  most 
years  (50  percent  chance  or  more)  and 
saturation  was  less  than  14  consecutive 
days  during  the  growing  season  most 
years  (50  percent  chance  or  mcne);  or 

(9)  Wetland,  as  defined  above  in  this 
section. 

Wetland  delineation  means  outlining 
the  boundaries  of  a  wetland 
determination  on  aerial  photography. 


digital  imagery,  other  graphic 
representation  of  the  area,  or  <m  the 
land. 

(b)  Terms  for  FSA  operations.  In  the 
regulations  in  this  part,  and  in  all 
instructions,  forms,  and  documents  in 
connection  therewith,  all  other  words 
and  phrases  specifically  relating  to  FSA 
operations  shall,  unless  required  by  the 
subject  matter  or  the  specific  provisions 
of  this  part,'4iave  the  meanings  assigned 
to  them  in  the  regulations  at  part  718  of 
this  title  that  govern  reconstitutions  of 
farms,  allotments,  and  bases  and  any 
subsequent  amendment  thereto. 

112.3  Applicability. 

(a)  Geographic  scope.  The  provisions 
of  this  part  shall  apply  to  all  land, 
including  Indian  tribal  land,  in  the  fifty 
States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  Guam, 
the  Virgin  Island  of  the  United  States, 
American  Samoa,  the  Commonwealth  of 
the  Northern  Mariana  Islands,  and  the 
Federated  States  of  MicrcHiesia,  the 
Republic  of  Patau,  and  the  Republic  of 
the  Marshall  Islands. 

(b)  Effective  date.  The  provisions  of 
this  part  apply  to  all  actions  taken  after 
July  3, 1996,  and  to  determinations 
made  after  or  pending  on  July  3, 1996, 
except  to  the  extent  that  §  12.5(a)(5)  and 
12.5  (b)(4)  through  (b)(8)  specify 
retroactive  application  on  December  23, 
1985,  and  November  28, 1990,  for 
certain  actions  and  determinations 
regarding  wetlands  and  converted 
wetlands.  Actions  taken  and 
determinations  made.prior  to  July  3, 
1996,  are  subject  to  regulations  set  forth 
in  this  part  as  of  July  2, 1996,  except  as 
otherwise  provided  in  this  part.  Further, 
to  the  extent  that  a  person  may  be 
eligible  for  an  exemption  for  an  action 
taken  before  July  3, 1996,  the  action  is 
subject  to  the  provisions  of  this  part. 

512.4  Determination  of  ineligibility, 
(a)  Actions.  Except  as  provided  in 

§  12.5,  a  person  shall  be  inehgible  for  all 
or  a  portion  of  USDA  program  benefits 
listed  in  this  section  if: 

(1)  The  person  produces  an 
agricultural  commodity  on  a  field  in 
which  highly  erodible  land  is 
predominant,  or  designates  such  a  field 
for  conservation  use; 

(2)  The  person  produces  an 
agricultural  commodity  on  wetland  that 
was  converted  after  December  23, 1995; 
or 

(3)  After  November  28. 1990,  the 
person  converts  a  wetland  by  draining, 
dredging,  filling,  leveling,  removing 
woody  vegetation,  or  other  means  for 
the  piupose,  or  to  have  the  eflect,  of 
maldng  the  production  of  an  agricultural 
commodity  possible. 
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(b)  Highly  erodible  land.  A  person 
determined  to  be  ineligible  under 
paragraph  (a)(1)  of  this  section  may  be 
ineligible  for  all  program  benefits  listed 
in  (d)  and  (e)  Of  this  section. 

(c)  Wetiand  consermtmn.  A  person 
determined  to  tw  ineligible  under 
paragraph  (a)(2)  of  this  section  shall  be 
ineligible  for  all  or  a  portion  of  the 
USDA  program  benefits  listed  in 
paragraph  (d)  of  this  sectioipfior  which 
the  person  otherwise  would  have  been 
eligible  during  the  crop  year  of  the 
commodity  that  was  planted  on  the 
converted  wetland.  A  perstm 
determined  to  be  ineUgible  under 
paragraph  (a)C3)  of  this  section  for  the 
conversion  of  a  wetland  shall  be 
ineligible  for  $11  or  a  portion  of  the 
USDA  prograai  benefits  listed  in 
paragraph  (d)  of  this  section  for  which 
the  person  oU|erwise  would  have  been 
eligible  during  the  crop  year  which  is 
equal  to  the  calendar  year  during  which 
the  violation  occurred  and  each 
subsequent  cmp  year  until  the 
converted  wetland  is  restored  or  the  loss 
of  wetland  fuactions  and  values  have 
been  mitigated  prior  to  the  beginning  of 
such  calendar  year  in  accordance  with 

S  12.5(b)(4)(i)  (A)  and  (C)  through  (F)  of 
this  part.  Ineligibility  under  paragraph 
(a)(2)  or  (a)(3)  of  this  section  may  be 
reduced,  in  lieu  of  the  loss  of  all 
benefits  specified  imder  paragraph  (d)  of 
this  section  for  such  crop  year,  based  on 
the  seriousness  of  the  violation,  as 
determined  by  the  PSA  Deputy 
Administrator  for  Farm  Programs  or 
designee  upoQ  recommendation  by  the 
PSA  Co\mty  Committee.  Factors  such  as 
the  information  that  was  available  to  the 
affected  person  prior  to  the  violation, 
previous  land  use  patterns,  the 
existence  of  previous  wetland  violations 
imder  this  part  or  imder  other  Federal, 
State,  or  local  wetland  provisions,  the 
wetland  functions  and  values  affected, 
the  recovery  time  for  full  mitigation  of 
the  wetland  functions  and  values,  and 
the  impact  that  a  reduction  in  payments 
would  have  ofi  the  person's  ability  to 
repay  a  USD/Vfarm  loan  shall  be 
considered  to  making  this 
determinatioQ. 

(d)  ProgramB  subject  to  either  highly 
erodible  land  or  wetland  conservation. 
USDA  program  benefits  covered  by  a 
determination  of  ineligibility  under  this 
rule  are: 

(1)  Contract  payments  imder  a 
production  flexibility  contract, 
marketing  assistance  loans,  and  any 
tjrpe  of  price  support  or  payment  made 
available  under  the  Agricultural  Market 
Transition  Act,  the  Commodity  Credit 
Cc»paration  C|uirtw  Act  (15  U.S.C.  714 
et  seq.),  or  any  other  Act; 


(2)  A  farm  credit  program  loan  made 
or  guaranteed  under  the  Consolidated 
Parm  and  Rural  Development  Act  (7 
U.S.C.  1921  et  seq.)  or  any  other 
provision  of  law  administered  by  FSA  if 
the  Secretary  determines  that  the 
proceeds  of  such  loan  will  be  used  for 

a  purpose  that  contributes  to  the 
conversion  of  wetlands  that  would  make 
production  of  an  agricultural 
commodity  poesible  or  for  a  purpose 
that  contributes  to  excessive  erosion  of 
highly  erodible  land  (i.e.,  production  of 
an  agricultural  commodity  or  highly 
erodible  land  without  a  conservation 
plan  or  conservation  system  as  required 
by  this  part); 

(3)  A  payment  made  pursuant  to  a 
contract  entered  into  under  the 
Environmental  Quality  Incentives 
Program  under  chapter  4  of  subtitle  D  of 
the  Food  Seciirity  Act  of  1985,  as 
amended;  or  a  payment  under  any  other 
provisicm  of  Subtitle  D  of  that  Act; 

(4)  A  payment  made  imder  section 
401  or  402  of  the  Agricultural  Credit  Act 
of  1978  (16  U.S.C.  2201  or  2202); 

(5)  A  payment,  loan,  or  other 
assistance  under  section  3  or  8  of  the 
Watershed  Protection  and  Flood 
Prevention  Act  (16  U.S.C.  1003  or 
1006a). 

(e)  Programs  subject  to  highly  erodible 
land  only.  In  addition  to  programs  listed 
in  paragraph  (d)  of  this  section,  a  person 
determined  to  be  ineligible  under 
paragraph  (a)(1)  of  this  section  shall  be 
ineligible  as  determined  by  FSA  for  the 
following  USDA  program  benefits  for 
which  the  person  otherwise  would  have 
been  ehgible  during  the  crop  year  for 
which  the  determination  applies: 

(1)  A  farm  storage  facility  loan  made 
under  section  4(h)  of  the  Commodity 
Credit  Corporation  Charter  Act  (15 
U.S.C.  714b(h)); 

(2)  A  disaster  payment  made  under 
the  Federal  Agricultural  Improvement 
and  Reform  Act,  Pub.  L.  104-127,  or  any 
other  act;  and 

(3)  A  payment  made  under  section  4 
or  5  of  the  Commodity  Credit 
Corporation  Charter  Act  (15  U.S.C.  714b 
or  714c)  for  the  storage  of  an  agricultural 
commodity  acquired  by  the  Commodity 
Credit  Corporation. 

(f)  Prior  loans.  The  provisions  of 
paragraphs  (a),  (b),  and  (c)  of  this 
section  do  not  apply  to  any  loan 
described  in  paragraphs  (d)  or  (e)  of  this 
section  that  was  made  prior  to 
December  23, 1985. 

(g)  Determination  of  ineligibility.  For  ~ 
the  purpose  of  paragraph  (a)  of  this 
section,  a  person  shall  be  determined  to 
have  produced  an  agricultural 
commodity  on  a  field  in  which  highly 
OTodible  land  is  predominant  or  to  have 
designated  such  a  field  for  conservation 


use,  to  have  produced  an  agricultural 
conunodity  on  converted  wetland,  or  to 
have  converted  a  wetland  if: 

(1)  NRCS  has  determined  that— 
(i)  Highly  erodible  land  is 

predominant  in  sudi  field,  or 

(ii)  All  or  a  portion  of  the  field  is 
converted  wetland;  and 

(2)  FSA  has  determined  that  the 
pOTSon  is  or  was  the  owner  or  operator 
of  the  land,  or  entitled  to  share  in  the 
crops  available  from  the  land,  or  in  the 
proceeds  thereof;  and 

(3)  With  regard  to  the  provisions  of 
paragraph  (a)(1)  and  (a)(2)  of  this 
section,  FSA  has  determined  that  the  ' 
land  is  or  was  planted  to  an  agricultural 
commodity  or  was  designated  as 
conversation  use  during  the  year  for 
which  the  person  is  requesting  benefits. 

(h)  Intent  to  participate  in  USDA 
programs.  Persons  who  wish  to 
participate  in  any  of  the  USDA 
programs  described  in  paragraph  (d)  or 
(e)  of  this  section  are  responsible  for 
contacting  the  appropriate  agency  of 
USDA  well  in  advance  of  the  idtended 
participated  date  so  that  Form  AD-1026 
can  be  completed.  This  contact  will 
help  assure  that  the  appropriate 
determinations  regarding  highly 
erodible  land  or  wetland,  and 
conversation  plans  or  conversation 
systems  are  scheduled  in  a  timely 
manner.  A  late  contact  may  not  allow 
sufficient  time  for  USDA  to  service  the 
request  and  could  result  in  a  substantial 
delay  in  receiving  a  USDA 
determination  of  eligibility  or 
ineligibility. 

S12^    ExemptkMi. 

(a)  Exemptions  regarding  highly 
erodible  land. 

(1)  Highly  erodible  cropland  in 
production  or  in  USDA  pro-ams  during 
1981  through  1985  crop  years.  During 
the  period  beginning  on  December  23, 
1985,  and  ending  on  the  later  of  January 
1, 1990,  or  the  date  that  is  two  years 
after  the  date  the  cropland  on  which  an 
agricultural  commodity  is  produced  was 
surveyed  by  NRCS  to  determine  if  such 
land  is  highly  erodible,  no  person  shall 
be  determined  to  be  ineligible  for 
benefits  as  provided  in  §  12.4  as  the 
result  of  the  production  of  an 
agricultural  commodity  on  any  highly 
erodible  land: 

(i)  That  was  planted  to  an  agricultural 
commodity  in  any  year  1081  through 
1985;  or 

(ii)  That  was  set  aside,  diverted,  or 
otherwise  not  cultivated  in  any  such 
crop  years  under  a  program 
administered  by  the  Secretary  for  any 
such  crops  to  reduce  production  of  an 
agricultural  commodity. 
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(2)  Compliance  with  a  conservation 
plan  or  conservation  system,  as  fuither 
specified  in  this  part,  no  person  shall  be 
ineligible  for  the  program  benefits 
described  in  §  12.4  as  the  result  of 
production  of  an  agricultural 
commodity  on  highly  erodible  land  or 
the  designation  of  such  land  for 
conservation  use  if  such  production  or 
designation  is  in  compliance  with  a 
conservation  plan  or  conservation 
system  approved  imder  paragraph 
(a)(2)(i)  or  (a)(2](ii)  of  this  section.  A 
person  shall  not  be  ineligible  for 
program  benefits  under  §12.4  as  the 
result  of  the  production  of  an 
agricultural  commodity  on  highly 
erodible  land  or  as  the  result  of 
designation  of  such  land  as  conservation 
use  if  the  production  or  designation  is: 

(i)  hi  an  area  within  a  CD,  under  a  . 
conservation  system  that  has  been 
approved  by  the  CD  after  the  CD 
determines  that  the  conservation  system 
is  in  conformity  with  technical 
standards  set  forth  in  the  NRCS  field 
office  technical  gmde  for  such  district; 
or 

(ii)  In  an  area  not  within  a  CD,  imder 
a  conservation  system  that  has  been 
approved  "by  NRCS  to  be  adequate  for 
the  production  of  such  agricultiual 
commodity  on  highly  erodible  land  or 
for  the  designation  of  such  land  as 
conservation  use. 

(3)  Reliance  upon  NRCS 
determination  for  highly  erodible  land. 
A  person  may  be  relieved  from 
ineligibility  for  program  benefits  as  the 
result  of  the  production  of  an 
agricultiual  commodity  which  was 
produced  on  highly  erodible  land  or  for 
the  designation  of  such  land  as 
conservation  use  in  reliance  on  a 
determination  by  NRCS  that  such  land 
was  not  highly  erodible  land,  except 
that  this  paragraph  shall  not  apply  to 
any  agricultural  commodity  that  was 
planted  on  highly  erodible  land,  or  for 
the  designation  of  highly  erodible  land 
as  conservation  use  after  NRCS 
determines  that  such  land  is  highly 
erodible  land,  and  the  person  is  notified 
of  such  determinations. 

(4)  Areas  of  2  acres  or  less.  No  person 
shall  be  determined  to  be  ineligible 
imder  §  12.4  for  noncommercial 
production  of  agricultural  commodities 
on  highly  erodible  land  on  an  area  of  2 
acres  or  less  if  it  is  determined  by  FSA 
that  such  production  is  not  intended  to 
circumvent  the  conservation 
requirements  otherwise  applicable    ' 
under  this  part. 

(5)  Good  faith. 

(i)  No  person  shall  become  ineligible 
imder  §  12.4  as  a  result  of  the  failure  of 
such  person  to  apply  a  conservation 
system  on  highly  erodible  land  that  was 


converted  from  native  vegetation,  i.e. 
rangeland  or  woodland,  to  crop 
production  before  December  23, 1985,  if 
FSA  determines  such  person  has  acted 
in  good  faith  and  without  the  intent  to 
violate  the  provisions  of  this  part  and  if 
NRCS  determines  that  the  person 
complies  with  paragraph  (a)(5)(ii)  of  this 
section. 

(ii)  A  person  is  who  determined  to 
meet  the  requirements  of  paragraph 
(a)(5)(i)  of  this  section  sh^l  be  alloMred 
a  reasonable  period  of  time,  as 
determined  by  NRCS,  but  not  to  exceed 
one  year,  during  which  to  implement 
the  measures  and  practices  necessary  to 
be  considered  applying  the  person's 
conservation  plan.  If  a  person  does  not 
take  the  required  corrective  actions,  the 
person  may  be  determined  to  be 
ineUgible  for  the  crop  year  during  which 
such  actions  were  to  be  taken  as  well  as 
any  subsequent  crop  years. 
Notwithstanding  the  good-faith 
requirements  of  paragraph  (a)(5)(i)  of 
this  section,  if  NRCS  observes  a  possible 
compliance  deficiency  while  providing 
on-site  technical  assistance,  NRCS  shall 
provide  to  the  responsible  person,  not 
later  than  45  days  after  observing  the 
possible  violation,  information 
regarding  actions  needed  to  comply 
with  the  plan  and  this  subtitle.  NRCS 
shall  provide  this  information  in  lieu  of 
reporting  the  observation  as  a  violation, 
if  the  responsible  person  attempts  to 
correct  the  deficiencies  as  soon  as 
practicable,  as  determined  by  NRCS, 
after  receiving  the  information,  and  if 
the  person  takes  corrective  action  as 
directed  by  NRCS  not  later  than  one 
year  after  receiving  the  information.  If  a 
person  does  not  take  the  required 
corrective  actions,  the  person  may  be 
determined  to  be  ineUgible  for  the  crop 
year  during  which  the  compliance 
deficiencies  occurred  as  well  as  any 
subsequent  crop  years. 

(iii)  No  person  shall  become  ineUgible 
under  §  12.4  as  a  result  of  failure  to 
apply  a  conservation  system  with 
respect  to  highly  erodible  cropland  that 
was  converted  from  native  vegetation, 
i.e.,  rangeland  or  woodland,  to  crop 
production  after  December  23, 1985,  if 
such  person  has  acted  in  good  faith  and 
without  an  intent  to  violate  the 
provisions  of  this  part.  The  person  shall, 
in  Ueu  of  the  loss  of  all  benefits 
specified  under  §  12.4  (d)  and  (e)  for 
such  crop  year,  be  subject  to  a  reduction 
in  benefits  of  not  less  than  $500  nor 
more  than  $5,000  depending  upon  the 
seriousness  of  the  violation,  as 
determined  by  FSA.  The  dollar  amount 
of  the  reduction  will  be  determined  by 
FSA  and  may  be  based  on  the  number 
of  acres  and  the  degree  of  erosion 
hazard  for  the  area  in  violation,  as 


determined  by  NRCS,  or  upon  such 
other  bctors  as  FSA  deems  appropriate. 

(iv)  Any  person  whose  benents  are 
reduced  in  a  crop  year  under  paragraph 
(a)(5)  of  this  section  may  be  eligible  for 
all  of  the  benefits  specified  under  %  12.4 
(d)  and  (e)  for  any  subsequent  crop  year 
.if  NRCS  determines  that  such  person  is 
applying  a  conservation  plan  according 
to  the  schedule  set  forth  in  the  plan  on 
all  highly  erodible  land  planted  to  an 
agricultural  commodity  or  designated  as 
conservation  use. 

(6)  Allowable  variances. 

(i)  Notwithstanding  any  other 
provisions  of  this  part,  no  person  shall 
be  determined  to  be  ineligible  for 
benefits  as  a  result  of  the  failure  of  such 
person  to  apply  a  conservation  system  if 
NRCS  determines  that— 

(A)  The  failure  is  technical  and  minor 
in  nature  and  that  such  violation  has 
Uttle  effect  on  the  erosion  control 
purposes  of  the  conservation  plan 
appUcable  to  the  land  on  which  the 
violation  has  occurred;  or 

(B)  The  failure  is  due  to 
circumstances  beyond  the  control  of  the 
person;  or 

(C)  NRCS  grants  a  temporary  variance 
fit)m  the  practices  specified  in  the  plan 
for  the  purpose  of  handling  a  specific 
problem,  including  weather,  pest,  and 
disease  problems,  which  NRCS 
determines  cannot  reasonably  be 
addressed  except  through  such  variance. 

(ii)  If  the  person's  request  for  a 
temporary  variance  involves  the  use  of 
practices  or  measures  to  address 
weather,  pest,  or  disease  problems, 
NRCS  shall  make  a  decision  on  whether 
to  grant  the  variance  during  the  30-day 
period  beginning  on  the  date  of  receipt 
of  the  request.  If  NRCS  fails  to  render  a 
decision  during  the  period,  the 
temporary  variance  shaU  be  considered 
granted  unless  the  person  seeking  the 
variance  had  reason  to  know  that  the 
variance  would  not  be  granted.  In 
determining  whether  to  grant  a  variance 
for  natural  disasters  such  as  weather, 
pest,  or  disease  problems,  NRCS  will 
consider  such  factors  as: 

(A)  The  percent  of  a  stand  damaged  or 
destroyed  by  the  event; 

(B)  The  percent  of  expected  crop 
production  compared  to  normal 
production  for  that  crop; 

(C)  The  documented  invasion  of  non- 
native  insects,  weeds,  or  diseases  for 
which  no  recognized  treatment  exists; 

(D)  Whether  an  event  is  severe  or 
unusual  based  on  historical  weather 
records;  and 

(E)  Other  specific  circumstances 
caused  by  a  natural  event  that  prevented 
the  implementation  of  conservation 
practices  or  systems,  installation  of 
structures,  or  planting  of  cover  crops. 
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(b)  Exemptions  for  wetlands  and 
converted  wttlands. 

(1)  Generai  exemptions.  A  person 
shall  not  be  determined  to  be  ineligible 
for  program  benefits  under  §  12.4  as  the 
resvdt  of  the  production  of  an 
agrioiltiiral  commodity  on  converted 
wetland  or  the  conversion  of  wetland  if: 

(i)  The  land  is  a  prior-converted 
cropland  and  meets  the  definition  of  a 
prior-conveiied  cropland  as  of  the  date 
of  a  wetland  determination  by  NRCS; 

(ii)  The  land  has  been  determined  by 
NRCS  to  be  a  prior-converted  cropland 
and  such  determination  has  been 
certified,  and  ^4RCS  determines  that  the 
wetland  characteristics  returned  after 
the  date  of  the  wetland  certification  as 
a  result  of— 

(A)  The  lack  of  maintenance  of 
drainage,  dikes,  levees,  or  similar 
structures, 

(B)  The  ladt.  of  management  of  the 
lands  containing  the  wetland,  or 

(C)  CiromKtances  beyond  the  control 
of  the  {)er8on; 

(ill]  The  land  was  determined  by 
NRCS  to  be  a  farmed  wetland  or  a 
farmed-wetlond  pasture  and — 

(A)  Such  land  meets  wetland  criteria 
through  a  vohintary  restoration, 
enhancement,  or  creation  action  after 
that  determination, 

(B)  The  tedmlcal  determinations 
regarding  the  baseline  site  conditions 
and  the  restoration,  enhancement,  or 
creation  action  have  been  adequately 
documented  by  NRCS, 

(C)  The  proposed  conversion  action  is 
docimiented  by  the  NRCS  prior  to 
implementation,  and 

.  (D)  The  extent  of  the  proposed 
conversion  is  limited  so  that  the 
conditions  will  be  at  least  equivalent  to 
the  wetland  fkinctlons  and  values  that 
existed  at  the  time  of  implementation  of 
the  voluntary  wetland  restoration, 
enhancement,  or  creation  action; 

(iv)  NRCS  has  determined  that  the 
conversion  if  for  a  purpose  that  does  not 
make  the  production  of  an  agricultural 
commodity  possible,  such  as 
conversions  (or  fish  production,  trees, 
vineyards,  shrubs,  cranberries, 
agricultural  waste  management 
structures,  livestock  ponds,  fire  control, 
or  building  and  road  construction  and 
no  agricidtural  commodity  is  produced 
on  such  land; 

(v)  NRCS  has  determined  that  the 
actions  of  the  person  with  respect  to  the 
conversion  of  the  wetland  or  die 
combined  e^d  of  the  production  of  an 
agricultural  csmmodity  on  a  wetland 
converted  by  the  person  or  by  someone 
else,  individually  and  in  connection 
with  all  other  similar  actions  authorized 
by  NRCS  in  tlie  area,  would  have  only 
a  minimal  eflect  on  the  wetland 


functions  and  values  of  wetlands  in  the 
area; 

(vi)  (A)  After  December  23. 1985,  the 
Army  Corps  of  Engineers  issued  an 
individual  permit  pursuant  to  section 
404  of  the  Qean  Water  Act.  33  U.S.C. 
1344,  authorizing  such  action  and  the 
permit  required  mitigation  that 
adequately  replaced  the  functions  and 
values  of  the  wetlands  converted,  as 
determined  by  NRCS,  or 

(B)  After  December  23, 1985,  the 
action  is  encompassed  under  section 
404  of  the  Qean  Water  Act,  33  U.S.C. 
1344,  by  an  Army  Corps  of  Engineers 
nationwide  or  regional  general  permit 
and  the  wetland  fimctions  and  values 
were  adequately  mitigated,  as 
determined  by  NRCS;  or 

(vii)  The  land  is  determined  by  NRCS 
tobfr— 

(A)  An  artificial  wetland, 

(B)  A  wet  area  created  by  a  water 
delivery  system,  irrigation,  irrigation 
system,  or  application  of  water  for 
irrigation. 

(C)  A  nontidal  drainage  or  irrigation 
ditch  excavated  in  non-wetland,  or 

(D)  A  wetland  converted  by  actions  of 
persons  other  than  the  person  applying 
for  USDA  program  benefits  or  any  of  the 
person's  predecessors  in  interest  after 
December  23, 1985,  if  such  conversion 
was  not  the  result  of  a  scheme  or  device 
to  avoid  compliance  with  this  part. 
Further  drainage  improvement  on  such 
land  is  not  permitted  without  loss  of 
eligibility  for  USDA  program  benefits, 
unless  NRCS  determines  under 
paragraph  (b)(l)(v)  of  this  section  that 
further  drainage  activities  applied  to 
such  land  would  have  minimal  efi^ect  on 
the  wetland  functions  and  values  in  the 
area.  In  applying  this  paragraph,  a 
converted  wetland  shall  be  presimied  to 
have  been  converted  by  the  person 
applying  for  USDA  program  benefits 
unless  the  person  can  show  that  the 
conversion  was  caused  by  a  third  party 
with  whom  the  person  was  not 
associated  through  a  scheme  or  device 
as  described  under  §  12.10  of  this  part. 
In  this  regard,  activities  of  a  water 
resource  district,  drainage  district,  or 
similar  entity  wHl  be  attributed  to  all 
persons  within  the  jurisdiction  of  the 
district  or  other  entity  who  are  assessed 
for  the  activities  of  the  district  or  entity. 
Accordingly,  where  a  person's  wetland 
is  converted  due  to  the  actions  of  the 
district  or  entity,  the  person  shall  be 
considered  to  have  caused  or  permitted 
the  drainage.  Notwithstanding  the 
provisions  of  the  preceding  sentences 
and  as  determined  by  FSA  to  be 
consistent  with  the  purposes  of  this 
part,  the  activities  of  a  drainage  district 
or  other  similar  entity  will  not  be 
attributed  to  a  person  to  the  extent  that 


the  activities  of  the  district  or  entity 
were  beyond  the  control  of  the  person 
and  the  wetland  converted  is  not  used 
by  the  person  for  the  production  of  an 
agricultural  commodity  or  a  forage  crop 
for  harvest  by  mechanical  means  or 
mitigation  for  the  converted  wetland 
occurs  in  accordance  with  this  part. 

(2)  Commenced  conversion  wetlands. 
(i)  The  purpose  of  a  determination  of 

a  commenced  conversion  made  under 
this  paragraph  is  to  implement  the 
legislative  intent  that  those  persons  who 
had  actually  started  conversion  of  a 
wetland  or  obligated  funds  for 
conversion  prior  to  December  23, 1985, 
would  be  allowed  to  complete  the 
conversion  so  as  to  avoid  unnecessary 
economic  hardship. 

(ii)  All  persons  who  believed  they  had 
a  wetland  or  converted  wetland  for 
which  conversion  began  but  was  not 
completed  prior  to  E)ecember  23, 1985. 
must  have  requested  by  September  19. 
1988,  FSA  to  make  a  determination  of 
commencement  in  order  to  be 
considered  exempt  tmder  this  section. 

(ill)  Any  conversion  activity 
considered  by  FSA  to  be  commenced 
tmder  this  section  lost  its  exempt  status 
if  such  activity  as  not  completed  on  or 
before  January  1, 1995.  For  purposes  of 
this  part,  land  on  which  sudi 
conversion  activities  were  completed  by 
January  1, 1995,  shall  be  evaluated  by 
the  same  standards  and  qualify  for  the 
same  exemptions  as  prior-converted 
croplands.  For  purposes  of  this  part, 
land  on  which  such  conversion 
activities  were  not  completed  by 
January  1, 1995,  shall  be  evaluated  by 
the  same  standards  and  qualify  for  the 
same  exemptions  as  wetlands  or  famed 
wetlands,  as  applicable. 

(iv)  Only  those  wetlands  for  which 
the  construction  had  begim,  or  to  which 
the  contract  or  purchased  supplies  and 
materials  related,  qualified  for  a 
determination  of  commencement. 
However,  in  those  circumstances  where 
the  conversion  of  wetland  did  not  meet 
the  specific  requirements  of  this 
piiragraph,  the  person  could  have 
requested  a  commencement  of 
conversion  determination  fiom  the  FSA 
Deputy  Administrator  for  Farm 
Programs,  upon  a  showing  that  imdue 
economic  hardship  would  have  resulted 
because  of  substantial  financial 
obligations  incurred  prior  to  December 
23, 1985,  for  the  primary  and  direct 
purpose  of  converting  the  wetland. 

(3)  Wetlands  fanned  under  natural 
conditions.  A  person  shaU  not  be 
determined  to  be  ineligible  for  program 
benefits  under  §  12.4  of  this  part  as  a 
result  of  the  production  of  an 
agrictdtural  commodity  on  a  wetland  on 
which  the  owner  or  operator  of  a  farm 


Federal  Ragirter  /  Vol.  61,  No.  174  /  Friday,  September  6,  1996  /  Rules  and  Regulations      47031 


or  ranch  uses  normal  cropping  or 
ranching  practices  to  produce 
agricultural  conunodities  in  a  manner 
that  is  consistent  for  the  area,  where 
such  production  is  possible  as  a  resiilt 
of  natiual  conditions,  such  as  drought, 
and  is  without  action  by  the  producer 
that  alters  the  hydrology  or  removes 
MTOody  vegetation. 

(4)  Mitigation. 

(i)  No  person  shall  be  determined  to 
be  ineligible  under  §  12.4  for  any  action 
associated  with  the  conversion  of  a 
wetland  if  the  wetland  functions  and 
values  are  adequately  mitigated,  as 
determined  by  NRCS,  through  the 
restoration  of  a  converted  wetland,  the 
enhancement  of  an  existing  wetland,  or 
the  creation  of  a  new  wetland,  if  the 
mitigation — 

(Aj  Is  in  accordance  with  a  mitigation 
plan  approved  by  NRCS: 

(B)  Is  in  advance  of,  or  concurrent 
vrith,  the  wetland  conversion  or  the 
production  of  an  agricultural 
commodity,  as  applicable; 

(C)  Is  not  at  the  expense  of  the  fsderal 
government  in  either  supporting^  the 
direct  or  indirect  costs  of  the  restoration 
activity  or  costs  associated  with 
acquiring  or  securing  mitigation  sites, 
except  if  conducted  under  a  mitigation 
banking  pilot  program  established  by 
USDA; 

(D)  Occurs  on  lands  in  the  same 
general  area  of  the  local  watershed  as 
the  converted  wetlands,  provided  that 
for  piirposes  of  this  paragraph,  lands  in 
the  same  general  area  of  the  local 
watershed  may  include  regional 
mitigation  banks; 

(Ejls  on  lands  for  which  the  owner 
has  granted  an  easement  to  USDA, 
recorded  the  easement  on  public  land 
records,  and  has  agreed  to  the 
maintenance  of  the  restored,  created,  or 
enhanced  wetland  for  as  long  as  the 
converted  wetland  for  which  the 
mitigation  occurred  remains  in 
agricultural  use  or  is  not  returned  to  its 
original  wetland  classification  with 
equivalent  functions  and  values;  and 

(F)  Provides  the  equivalent  functions 
and  values  that  will  be  lost  as  a  result 
of  the  wetland  conversion. 

(Li)  A  mitigation  plan  is  a  record  of 
decisions  that  document  the  actions 
necessary  to  compensate  for  the  loss  of 
wetland  functions  and  values  that  result 
from  converting  a  wetland.  The 
mitigation  plan  may  be  a  component  of 
a  larger  natiual  resources  conservation 
plan. 

(iii)  The  State  Conservationist,  in 
consultation  with  the  State  Technical 
Committee,  may  name  certain  types  or 
classes  of  wetland  not  eligible  for 
exemption  under  paragraph  (b)(4)(i)  of 
this  section  where  the  State 


Conservationist  determines  that 
mitigation  will  not  achieve  equivalent 
replacement  of  wetland  functions  and 
values  within  a  reasonable  time  frame  or 
for  other  reasons  identified  by  the  State 
Conservationist.  Any  type  or  class  of 
wetland  that  a  State  Conservationist 
identifies  as  not  eligible  for  exemption 
under  paragraph  (b)(4)(i)  of  this  section 
wiU  be  published  in  the  Federal 
RMister  for  inclusion  in  this  part. 

(5)  Good  Faith  Violations. 

(i)  A  person  who  is  determined  under 
§  12.4  to  be  ineligible  for  benefits  as  the 
result  of  the  production  of  an 
agricultural  commodity  on  a  wetland 
converted  after  December  23, 1985,  or  as 
the  result  of  the  conversion  of  a  wetland 
after  November  28, 1990,  may  regain 
eligibility  for  benefits  if— 

(A)  FSA  determines  that  such  person 
acted  in  good  faith  and  without  the 
intent  to  violate  the  wetland  provisions 
of  this  part,  and 

(B)  NRCS  determines  that  the  person 
within  an  agreed  to  period,  not  to 
exceed  1  year,  is  implementing  all 
practices  in  a  mitigation  plan. 

(ii)  In  determining  whether  a  person 
acted  in  good  faith  under  paragraph 
(b)(5)(i)(A)  of  this  section,  the  FSA  shall 
consider  such  factors  as  whether — 

(A)  The  characteristics  of  the  site  were 
such  that  the  person  should  have  been 
aware  that  a  wetland  existed  on  the 
subject  land, 

(B)  NRCS  had  informed  the  pereon 
about  the  existence  of  a  wetland  on  the 
subject  land, 

(C)  The  person  did  not  convert  the 
wetland,  but  planted  an  agriciiltiu-al 
commodity  on  converted  wetland  when 
the  pereon  should  have  known  that  a 
wetland  previously  existed  on  the 
subject  land, 

(D)  The  person  has  a  record  of 
violating  the  wetland  provisions  of  this 
part  or  other  Federal,  State,  or  local 
wetland  provisions,  or 

(E)  There  exists  other  information  that 
demonstrates  that  the  person  acted  with 
the  intent  to  violate  the  wetland 
provisions  of  this  part. 

(iii)  After  the  requirements  of 
paragraph  (b)(5)(i)  of  this  section  are 
met,  USDA  may  waive  applying  the 
ineligibiUty  provisions  of  §  12.4. 

(6)  Reliance  upon  NRCS  wetland 
determination,  (i)  A  person  shall  not  be 
ineligible  for  program  benefits  as  a 
result  of  taking  an  action  in  reliance  on 
a  previous  certified  wetland 
determination  by  NRCS. 

(ii)  A  person  who  may  be  ineligible 
for  program  benefits  as  the  result  of  the 
production  of  an  agricultural 
conunodity  on  converted  wetland  or  for 
the  converaion  of  a  wetland  may  seek 
reUef  under  §  12.11  of  this  part  if  such 


action  was  taken  in  reliance  on  an 
incorrect  technical  detennination  by 
NRCS  as  to  the  status  of  such  land.  If  the 
error  caused  the  person  to  make  a 
substantial  financial  investment,  as 
determined  by  the  NRCS,  for  the 
conversion  of  a  wetland,  the  person  may 
be  relieved  of  ineligibility  for  actions 
related  to  that  portion  of  the  converted 
wetland  for  which  the  substantial 
financial  investment  was  expended  in 
conversion  activities.  The  relief 
available  under  this  paragraph  shall  not 
apply  to  situations  in  which  the  person 
knew  or  reasonably  should  have  known 
that  the  determination  was  in  error 
because  the  characteristics  of  the  site 
were  such  that  the  person  should  have 
been  aware  that  a  wetland  existed  on 
the  subject  land,  or  for  other  reasons. 

(7)  Responsibliity  to  provide  evidence. 
It  is  the  responsibility  of  the  person 
seeking  an  exemption  related  to 
converted  wetlands  under  this  section 
to  provide  evidence,  such  as  receipts, 
crop-history  data,  drawings,  plans  or 
similar  information,  for  purposes  of 
determining  whether  the  converaion  or 
other  action  is  exempt  in  accordance 
with  this  section. 

f12.6    Adminlatrrton. 

(a)  General.  A  determination  of 
ineUgibility  for  benefits  in  accordance 
with  the  provisions  of  this  part  shall  be 
made  by  the  agency  of  USDA  to  which 
the  pereon  has  applied  for  benefits.  All 
determinations  required  to  be  made 
under  the  provisions  of  this  part  shall  be 
made  by  the  agency  responsible  for 
making  such  determinations,  as 
provided  in  this  section. 

(b)  Administration  by  FSA. 

(1)  The  provisions  oi  this  part  which 
are  appUcable  to  FSA  will  be 
administered  under  the  general 
supervision  of  the  Administrator,  FSA, 
and  shall  be  carried  out  in  the  field  in 
part  by  State  FSA  committees  and 
coimty  FSA  committees  (COC). 

(2)  The  FSA  Deputy  Administrator  for 
Farm  Programs  may  determine  any 
question  arising  under  the  provisions  of 
this  part  which  are  applicable  to  FSA 
and  may  reverse  or  modify  any 
determination  of  eligibiUty  with  respect 
to  programs  administered  by  FSA  made 
by  a  State  FSA  committee  or  COC  or  any 
other  FSA  office  or  FSA  official  (except 
the  Administrator)  in  connection  with 
the  provisions  of  this  part. 

(3)  FSA  shall  make  the  following 
determinations  which  are  required  to  be 
made  in  accordance  with  this  part: 

(i)  Whether  a  person  produced  an 
agricultural  commodity  oa  a  particular 
field  as  determined  under  §  12.5(a)(1); 

(ii)  The  establishment  of  field 
boundaries; 
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(iii)  Whether  land  was  planted  to  an 
agricuhiiral  commodity  in  any  of  the 
yean.  1981  through  1985,  for  the 
purposes  of  §  12.5(a)(1); 

(iv)  Whether  land  was  set  aside, 
diverted,  or  otherwise  not  cultivated 
imder  a  program  administered  by  the 
Secretary  for  any  crop  to  reduce 
production  of  an  agricultural 
commodity  under  §  12.4(g)  and 
8i2.5(aKi): 

(v)  Whether  for  the  purposes  of  §  12.9, 
the  production  of  an  agricultiual 
commodity  on  highly  erodible  land  or 
converted  wetland  by  a  landlord's 
tmant  or  shtrecropper  is  required  under 
the  terms  and  conditions  of  the 
agreement  between  the  landlord  and 
such  tenant  or  sharecropper, 

(vi)  Whether  the  conversion  of  a 
particular  wetland  was  commenced 
before  December  23, 1985,  for  the 
purposes  of  §  12.5(b)(3): 

(vii)  Whetfier  the  convwsion  of  a 
wetland  was  caused  by  a  third  party 
under  8 12.5(b)(l)(vii)(D): 

(viii)  Wheiiher  certain  violations  were 
made  in  good  faith  xmda  §§  12.5(a)(S) 
or  12.5(b)(5X 

(ix)  The  determination  of  the  amount 
of  reduction  in  benefits  based  on  the 
seriousness  of  the  violation,  based  on 
technical  inlormation  provided  by 
NRCS: 

(x)  The  determination  of  whether  the 
appUcation  of  the  producer's 
conservatioii  system  would  impose  an 
undue  economic  hardship  on  the 
producer;  and 

(xi)  Whether  the  proceeds  of  a  farm 
loan  made,  insiued,  or  guaranteed  by 
FSA  will  be  used  for  a  purpose  that  will 
contribute  to  excessive  erosion  of  highly 
erodible  land  or  to  the  conversion  of 
wetland. 

(4)  A  representative  number  of  farms 
selected  in  accordance  with  instructions 
issued  by  the  Deputy  Administrator 
shall  be  inspected  by  an  authorized 
representative  of  FSA  to  determine 
compliance  with  any  requirement 
specified  in  this  part  as  a  prereqiiisite 
for  obtaining  program  benefits. 

(5)  FSA  may  consult  with  U.S.  Fish 
and  Wildlife  Service  on  third-party 
determinations. 

(c)  Administraiton  by  NRCS. 

(1)  The  provisicms  of  this  part  that  are 
applicable  to  NRCS  shall  be 
administered  under  the  general 
supervision  of  the  Deputy  Qiief  for 
Natural  Resources  Conservation 
Programs,  and  shall  be  carried  out  in  the 
field  by  the  regional  ccmservationist. 
state  conservationist,  area 
conservatioeist,  and  district 
conservatioaist  or  other  NRCS 
representative. 


(2)  An  NRCS  representative  shall 
make  the  following  determinations 
which  are  required  to  be  made  in 
accordance  with  this  part: 

(i)  Whether  land  is  highly  erodible  or 
has  a  vretland  type  or  a  converted 
wetland  identified  in  accordance  vrith 
the  provisions  of  this  part; 

(ii)  Whether  highly  erodible  land  is 
predominant  on  a  particular  field  under 
§  12.22: 

(iii)  Whether  the  conservation  plan 
that  a  person  is  applying  is  based  on  the 
local  NRCS  field  office  technical  guide 
and  is  approved  by — 

(A)  The  CD  and  NRCS,  or 

(B)  By  NRCS: 

(iv)  Whether  die  conservation  system 
that  a  person  is  using  has  been  approved 
by  the  CD  under  §  12.5(a)(2)  or,  in  an 
area  not  within  a  CD,  a  conservation 
system  approved  by  NRCS  to  be 
adequate  for  the  production  of  an 
agricultural  commodity  on  highly 
erodible  land; 

(v)  Whether  the  actions  of  a  personCs) 
with  respect  to  the  conversion  of  a 
wetland  or  production  of  an  agricultural 
commodity  on  converted  wetland 
woidd  have  only  a  minimal  effect  on  the 
functions  and  values  of  wetlands  in  the 
area; 

(vi)  Whether  an  approved 
conservation  plan  is  being  applied  on 
highly  erodible  fields  in  accordance 
with  the  schedule  specified  therein  or 
whether  a  failure  to  apply  the  plan  is 
technical  and  minor  in  natiue,  due  to 
drounstances  beyond  the  control  of  the 
person,  or  whether  a  temporary  variance 
form  the  reqtiirements  of  the  plan 
should  be  granted; 

(vU)  Whether  an  approved 
conservation  system  is  being  used  on  a 
highly  erodible  field; 

(viii)  Whether  the  conversion  of  a 
wetland  is  for  the  purpose  or  has  the 
efiiect  of  making  the  production  of  an 
agrictiltiual  commodlity  possible: 

(ix)  Whether  a  farmed  wetland  or 
Caimed-wetland  pasture  is  abandoned; 

(x)  Whether  the  planting  of  an 
agricidttual  commodity  on  a  wetland  is 
possible  under  natural  conditions: 

(xi)  Whether  maintenance  of  existing 
drainage  of  a  vreUand  described  in 
§  12.33  exceeds  the  scope  and  effect  of 
the  original  drainage: 

(xii)  Whether  a  plan  for  the  mitigation 
of  a  converted  wetland  will  be  approved 
and  whether  the  mitigation  of  a 
converted  wetland  is  accomplished 
according  to  the  approved  mitigation 
plan; 

(xiii)  Whether  all  technical 
information  relating  to  the 
determination  of  a  violation  and 
severity  of  a  violation  has  been  provided 


to  FSA  for  making  payment-reduction 
determinations;  and 

(xiv)  Whethes  or  not  a  commenced- 
conversion  activity  was  completed  by 
January  1. 1995. 

(3)  NRCS  may  provide  such  other 
technical  assistance  for  implementation 
of  the  provisions  of  this  part  as  is 
determined  to  be  necessary. 

(4)  A  person  may  obtain  a  highly 
erodible  land  or  a  wetland  scope-and- 
effect  determination  by  making  a 
written  request  on  Form  AD-1026.  The 
determination  will  be  made  in  writing, 
and  a  copy  will  be  provided  to  the 
person. 

(5)  A  determination  of  whether  or  not 
an  area  meets  the  highly  erodible  land 
criteria  or  whether  wetland  criteria, 
identified  in  accordance  with  the 
current  Federal  weUand  delineation 
methodology  in  use  at  the  time  of  the 
determination  and  that  are  consistent 
^th  current  mapping  conventions,  may 
be  made  by  the  NRCS  representative 
based  upon  existing  records  or  other 
information  and  without  the  need  for  an 
on-site  determination.  This 
determination  will  be  made  by  the 
NRCS  representative  as  soon  as  possible 
following  a  request  for  such  a 
determination. 

(6)  An  on-site  determination  as  to 
whether  an  area  meets  the  applicable 
criteria  shall  be  made  by  an  NRCS 
representative  if  the  person  has 
disagreed  with  the  determination  made 
imder  paragraph  (c)(5)  of  this  section,  or 
if  adequate  information  is  not  otherwise 
available  to  an  NRCS  representative  on 
which  to  make  an  off-site  determination. 

(7)  An  on-site  determination,  where 
applicable,  will  be  made  by  the  NRCS 
representative  as  soon  as  possible 
following  a  request  for  such  a 
determination,  but  only  when  site 
conditions  are  favorable  for  the 
evaliiation  of  soils,  hydrology,  or 
vegetation. 

(8)  With  regard  to  wetland 
determinations,  if  an  area  is 
continuously  inimdated  or  saturated  for 
long  periods  of  time  during  the  growing 
seascm  to  such  an  extent  that  access  by 
bxA  to  make  a  determination  of 
predominance  of  hydric  soils  or 
prevalence  of  hydrophytic  vegetation  is 
not  feasible,  the  area  will  be  determined 
to  be  a  wetland. 

(9)  Persons  who  are  adversely  afiiacted 
by  a  determination  made  imder  this 
section  and  believe  that  the 
requirements  of  this  part  were 
improperly  applied  may  appeal,  under 
$  12.12  of  this  part,  any  determination 
by  NRCS. 

(d)  Adminislrtrtioii  byCSREES.  The 
CSREES  shall  coordinate  the  related 
information  and  education  program  Sat 
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USDA  concerning  implementation  of 
this  rule. 

(e)  Assistance  of  other  Federal 
agencies.  If  NRCS  detennines,  through 
agreement  or  othervdse,  that  the 
purposes  of  this  part  would  be  furthered 
by  the  assistance  of  other  Federal 
agencies  with  wetland  responsibiUties, 
NRCS  may  accept  such  assistance  and 
adopt  any  or  all  such  actions  by  these 
agencies  as  an  action  by  an  NRCS 
representative  under  this  part. 

f12.7   CartlflcatkMi  of  oompliance. 

(a)  Self-certification.  In  order  for  a 
person  to  be  detennined  to  be  eligible 
for  any  of  the  benefits  specified  in 
§12.4: 

(1)  It  must  be  determined  by  USDA 
whether  any  field  in  which  the  person 
applying  for  the  benefits  has  an  interest 
and  intends  to  produce  an  agricultural 
commodity  contains  highly  erodible 
land; 

(2)  The  person  applying  for  or 
receiving  the  benefits  must  certify  in 
writing  on  Form  AD-1026  that  such 
person  will  not  produce  ao  agricultiiral 
commodity  on  highly  erodible  land,  or 
designate  such  land  for  conservation 
use:  or  plant  an  agriciiltural  commodity 
on  a  converted  wetland;  or  convert  a 
wetland  to  make  possible  the 
production  of  an  agricultural 
commodity  during  the  crop  year  in 
which  the  person  is  seeking  such 
benefits,  unless  such  actions  are 
exempt,  under  $  12.5,  firom  the 
provisions  of  §  12.4  of  this  part; 

(3)  A  person  may  certify  application 
of  practices  required  by  the  person's 
conservation  plan.  NRCS  shall  permit  a 
person  who  makes  such  a  oeitificatian 
with  respect  to  a  conservation  plan  to 
revise  the  conservation  plan  in  any 
maimer,  if  the  same  level  of 
conservation  treatment  provided  for  by 
the  conservation  system  under  the 
person's  conservation  plan  is 
maintained.  NRCS  may  not  revise  the 
person's  conservation  plan  Mnthout  the 
concurrence  of  the  person; 

(4)  The  person  applying  for  a  FSA 
direct  or  guaranteed  farm  credit  program 
loan  must  certify  that  such  person  shall 
not  use  the  proceeds  of  the  loan  for  a 
purpose  that  will  contribute  to  excessive 
erosion  on  highly  erodible  land  or  to 
conversion  of  wetlands  for  the  purpose, 
or  to  have  the  effect,  of  making  the 
production  of  an  agricultiual 
commodity  possible;  and 

(5)  The  person  applying  for  the 
benefits  must  authorize  and  provide 
representatives  of  USDA  access  to  all 
land  in  which  such  person  has  an 
interest  for  the  purpose  of  verifying  any 
such  certification. 


(b)  Availability  to  other  agencies.  Each 
agency  of  USDA  shall  make  all 
certifications  of  compUanoe  received  by 
such  agency  and  the  results  of 
investigations  concerning  such 
certifications  of  compUanoe  available  to 
other  agencies. 

(c)  Compliance.  A  certification  made 
in  accordance  with  this  section  does  not 
relieve  any  person  fitim  compliance 
with  provisions  of  this  part 

( 12^   AffNMad  paraons. 

(a)  Ineligibility  of  affiliated  persons. 
Ineligibility  of  an  individual  or  entity 
under  this  part  for  benefits  shall  also  be 
an  ineUgibility  for  benefits  for 
"affiliated  persons"  as  defined  in  this 
section. 

(b)  Affiliated  persons  of  an  individual. 
If  the  person  requesting  benefits  is  an 
individual,  the  affiliated  persons  are: 

(1)  The  spouse  and  minor  child  of 
such  person  or  guardian  of  such  child; 
except  that  spouses  who  establish  to  the 
satisfaction  of  the  COC  that  op>erations 
of  the  husband  and  wife  are  maintained 
separately  and  independenUy  shall  not 
be  considered  affiliates; 

(2)  Any  partnership,  joint  venture,  or 
other  enterprise  in  which  the  person  or 
any  person  listed  in  paragraphs  (b)(1) 
has  an  ownership  interest  or  financial 
interest;  unless  such  interest  is  held 
indirecUy  through  another  business 
enterprise;  or 

(3)  Any  trust  in  which  the  individual, 
business  enterprise,  or  any  person  listed 
in  paragraph  (b)(1)  is  a  beneficiary  or 
has  a  financial  interest,  unless  such 
interest  is  held  indirecUy  through 
another  business  enterprise. 

(c)  Affiliated  persons  of  an  entity.  If 
the  person  who  has  requested  benefits 
fit)m  USDA  is  a  corporation, 
partnership,  or  other  joint  venture,  the 
affiliated  persons  are  any  participant  or 
stockholder  therein  of  the  corporation, 
partnership,  or  other  joint  venture, 
except  for  persons  who  have  an  indirect 
interest  through  another  business 
enterprise  in  such  corporation, 
partnership,  or  other  joint  venture  or 
persons  with  a  20  percent  or  less  share 
in  a  corporation. 

(d)  Limitation.  Any  reduction  in 
payments  which  results  only  from  the 
appUcation  of  the  affiliation  provisions 
of  this  section  to  a  partnership,  joint 
venture,  trust,  or  other  enterprise  shall 
be  limited  to  the  extent  of  interest  held 
in  such  partnership,  joint  venture,  trust, 
or  other  enterprise  by  the  person  or 
business  enterprise  that  committed  the 
violation.  However,  for  violations  for 
which  the  business  enterprise  is 
considered  directiy  responsible  under 
the  provisions  of  this  part,  the  business 
enterprise  shall  be  subject  to  a  full  loss 


of  benefits,  including  those  instances  in 
which  the  business  enterprise  has  an 
interest  in  the  land  where  the  violation 
occurred  or  where  the  business 
enterprise  had  an  interest  in  the  cropa 
produced  on  the  land. 

(e)  Avoidance  of  this  part.  Limitations 
on  affiliation  shall  not  apply  as  needed 
to  correct  for  any  action  that  wrould 
otherwise  tend  to  defeat  the  purposes  of 
this  part. 

|12J    LandkKtSa  and  tenants. 

(a)  Landlord  eligibility. 

(1)  Except  as  provided  in  paragraph 
(a)(2)  of  this  section,  the  ineligibility  of 
a  tenant  or  sharecropper  for  benefits  (as 
determined  under  §  12.4)  shall  not  cause 
a  landlord  to  be  ineligible  fra-  USDA 
program  benefits  accruing  with  respect 
to  land  other  than  those  in  which  the 
tenant  or  sharecropper  has  an  interest. 

(2)  The  provisions  of  paragraph  (a)(1) 
of  this  section  shaU  not  be  applicable  to 
a  landlord  if  the  production  of  an 
agrictiltural  commodity  on  highly 
erodible  land  or  converted  wetland  by 
the  landlord's  tenant  or  sharecropper  is 
required  under  the  terms  and  conditions 
of  the  agreement  between  the  landlord 
and  such  tenant  or  sharecropper  and 
such  agreement  was  entered  into  aftw 
December  23, 1985,  or  if  the  landlord 
has  acquiesced  in  such  activities  by  the 
tenant  or  sharecropper. 

(b)  Tenant  or  renter  eligibility. 

(1)  The  ineligibiUty  of  a  tenant  or 
renter  may  be  limited  to  the  program 
benefits  listed  in  §  12.4(c)  accruing  with 
respect  to  only  the  farm  on  which  the 
violation  occiirred  if: 

(i)  The  tenant  or  renter  shows  that  a 
good-faith  effort  was  made  to  comply  by 
developing  an  approved  conservation 
plan  for  the  highly  erodible  land  in  a 
timely  maimer  and  prior  to  any 
violation  of  the  provisions  of  this  part; 
and 

(ii)  The  owner  of  such  farm  refuses  to 
apply  such  a  plan  and  prevents  the 
tenant  or  renter  bom  implementing 
certain  practices  that  are  a  part  of  the 
approved  conservation  plan;  and 

(iii)  FSA  determines  that  the  lack  of 
compliance  is  not  a  part  of  a  scheme  or 
device  as  described  in  §  12.10. 

(2)  If  reUef  is  granted  under  paragraph 
(b)(1)  of  this  section,  the  tenant  or  renter 
must  actively  apply  those  conservation 
treatment  measiu«s  that  are  determined 
to  be  within  the  control  of  the  tenant  or 
renter. 

{12.10    Scheme  or  devfoe. 

All  or  any  part  of  the  benefits  listed 
in  §  12.4  otherwise  due  a  person  from 
USDA  may  be  withheld  or  required  to 
be  refunded  if  the  person  adopts  or 
participates  in  adopting  any  scheme  or 
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device  designed  to  evade,  or  which  has 
the  effect  of  evading,  the  provisions  of 
this  part.  Such  acts  shall  include,  but 
are  not  limits  to,  concealing  from 
USDA  any  information  having  a  bearing 
on  the  application  of  the  provisions  of 
this  part  or  submitting  false  information 
to  USDA  or  creating  entities  for  the 
purpose  of  ccaicealing  the  inter^t  of  a 
person  in  a  farming  operation  or  to 
otherwise  avoid  compliance  with  the 
provisions  ofthis  part.  Such  acts  shall 
also  include  Acquiescence  in,  approval 
of,  or  assistance  to  acts  which  have  the 
effect  of,  or  the  purpose  of, 
circumventing  these  regulations. 

$12.11    ActkHi  tMMd  upon  advtc*  or 
action  of  USOA. 

The  provisions  of  part  718  of  this 
Title,  as  ameaded,  relating  to 
performance  based  upon  the  action  or 
advice  of  a  County  Conunittee  (COC)  or 
State  FSA  Committee  shall  be 
applicable  to  the  provisions  of  this  part. 
In  addition,  if  it  is  determined  by  the 
appropriate  USDA  agency  that  the 
action  of  a  person  which  would  form 
the  basis  of  a*y  ineligibility  under  this 
part  was  taketi  by  such  person  in  good- 
faith  reliance  on  erroneous  advice, 
information,  0r  action  of  any  other 
authorized  representative  of  USDA,  the 
appropriate  agency  may  make  such 
benefits  available  to  the  extent  that 
similar  relief  Would  be  allowed  under  7 
CFR  part  718; 

112.12    AppMia 

Any  person  who  has  been  or  who 
would  be  denied  program  benefits  in 
accordance  v«th  §  12.4  as  the  resuh  of 
any  determination  made  in  accordance 
with  the  provisions  of  this  part  may 
obtain  a  revidw  of  such  determination  in 
accordance  with  the  administrative 
appeals  procedures  of  the  agency  which 
rendered  sucb  determination.  Agency 
appeal  procedures  are  contained  in  the 
Code  of  Fedefal  Regulations  as  follows: 
FSA,  part  780  ofthis  title;  NRCS,  part 
614  of  this  title;  Rural  Utilities  Service, 
part  1900,  sul^part  B  of  this  title. 

Subpart  B— HigMy  Erodible  Land 
Conservation 

§12.20    NRC8  rsaponsitillHies  fiagardlng 
Mghty  erodltile  land. 

In  implementing  the  provisions  ofthis 
part.  NRCS  shall,  to  the  extent 
practicable: 

(a)  Develop  and  maintain  criteria  for 
identifying  highly  erodible  lands; 

(b)  Prepare  {and  make  available  to  the 
public  lists  0^  highly  erodible  soil  map 
units; 

(c)  Make  sc  il  surveys  for  purposes  of 
identifying  h  ghly  erodible  land;  and 


(d)  Provide  technical  guidance  to 
conservation  districts  which  approve 
conservation  plans  and  systems,  in 
consultation  with  local  county  FSA 
committees,  for  the  purposes  of  this 
part. 

$12.21    IdentiflcaitonofMghlyerodilito 
lands  criterta 

(A)  Basis  for  identification  as  hi^y 
erodible.  Soil  map  units  and  an 
erodibility  index  will  be  used  as  the 
basis  for  identifying  highly  erodible 
land.  The  erodibility  index  for  a  soil  is 
determined  by  dividing  the  potential 
average  annual  rate  of  erosion  for  each 
soil  by  its  predetermined  soil  loss 
tolerance  (T)  value.  The  T  value 
represents  the  maximum  annual  rate  of 
soil  erosion  that  could  occuir  without 
causing  a  decline  in  long-term 
productivity.  The  equation  for 
measiuing  erosion  is  described  below. 

(1)  The  potential  average  annual  rate 
of  sheet  and  rill  erosion  is  estimated  by 
multiplying  the  following  factors  of  the 
Universal  Soil  Loss  Equation  (USLE): 

(i)  Rain&ll  and  runoflf  (R); 

(ii)  The  degree  to  which  the  soil 
resists  water  erosion  (K);  and 

(iii)  The  function  (LS),  which 
includes  the  effects  of  slope  length  (L) 
and  steepness  (S). 

(2)  The  potential  average  annual  rate 
of  wind  erosion  is  estimated  by 
multiplying  the  following  factors  of  the 
Wind  Erosion  Equation  (WEQ):  Climatic 
characterization  of  windspeed  and 
surface  soil  moisture  (C)  and  the  degree 
to  which  soil  resists  wind  erosion  (I). 

(3)  The  USLE  is  explained  in  the  U.S. 
Department  of  Agriculture  Handbook 
537,  "Predicting  Rainfall  Erosion 
Losses."  The  WEQ  is  explained  in  the 
paper  by  Woodruff,  N.P.,  and  F.  H. 
Siddaway,  1965,  "A  Wind  Erosion 
Equation,"  Soil  Science  Society  of 
America  Proceedings,  Vol.  29.  No.  5, 
pages  602-608.  Values  for  all  the  fectors 
used  in  these  equations  are  contained  in 
the  NRCS  field  office  technical  guide 
and  the  references  which  are  a  part  of 
the  guide.  The  Universal  Soil  Loss 
Equation,  the  Revised  Universal  Soil 
Loss  Equation,  and  the  Wind  Erosion 
Equation  and  the  rules  imder  which 
NRCS  uses  the  equations  are  published 
at  §§610.11  throufih  610.15  ofthis  title. 

(b)  Highly  erodible.  A  soil  map  unit 
shall  be  determined  to  be  highly 
erodible  if  either  the  RKLS/T  or  the  d/ 
T  value  for  the  map  unit  equals  or 
exceeds  8. 

(c)  Potentially  highly  erodible. 
Whenever  a  soil  map  unit  description 
contains  a  range  of  a  slope  length  and 
steepness  characteristics  that  produce  a 
range  of  LS  values  which  result  in 
RKLS/T  quotients  both  above  and  below 


8,  the  soil  map  unit  will  be  entered  on 
the  list  of  highly  erodible  soil  map  units 
as  "potentially  highly  erodible."  The 
final  determination  of  erodibility  for  an 
individual  field  containing  these  soil 
map  unit  delineations  will  be  made  by 
an  on-site  investigation. 

112.22    Highly  arodit)!*  field  detsnninatlcn 


(a)  Predominance.  Highly  erodible 
land  shall  be  considered  to  be 
predominant  on  a  field  if  either: 

(1)  33.33  percent  or  more  of  the  total 
field  acreage  is  identified  as  soil  map 
units  whidb  are  highly  erodible;  or 

(2)  50  or  more  acres  in  such  field  are 
identified  as  soil  map  units  which  are 
highly  erodible. 

(b)  Modification  of  field  boundaries.  A 
person  may  request  the  modification  (^ 
field  boundaries  for  the  purpose  of 
excluding  highly  erodible  land  from  a 
field.  Such  a  request  must  be  submitted 
to,  and  is  subject  to  the  approval  of, 
FSA.  FSA  shall  use  the  technical 
determination  of  NRCS  in  approving 
this  request. 

(C)  Impact  of  changing  field 
boundaries.  When  field  boundaries  are 
changed  to  include  areas  of  land  that 
were  included  in  a  field  that  was 
previously  determined  to  be 
predominately  highly  erodible 
according  to  paragraph  (a)  of  this 
section,  such  areas  shall  continue  to  be 
subject  to  the  requirements  for 
predominately  highly  erodible  fields, 
except  as  provided  in  paragraph  (b)  of 
this  section. 

(d)  Small  area  of  noncropland.  Small 
areas  of  noncroplfmd  within  or  adjacent 
to  the  boundaries  of  existing  highly 
erodible  crop  fields  such  as  abandoned 
farmsteads,  areas  around  filled  or 
capped  wells,  rock  piles,  trees,  or  brush 
which  are  converted  to  cropland  are 
considered  to  meet  the  requirement  of 
§  12.5(a)(2)  if  they  are  included  in  an 
approved  conservation  plan  for  the 
entire  highly  erodible  field. 

$12.23    Conservation  plans  and 
conservation  systems. 

(a)  Use  of  field  office  technical  guide. 
A  conservation  plan  or  conservation 
system  developed  for  the  purposes  of 
§  12.5(a)  must  be  based  on,  and  to  the 
extent  practicable  conform  with,  the 
NRCS  field  office  technical  guide  in  use 
at  the  time  the  plan  is  developed  or 
revised.  For  highly  erodible  croplands 
which  were  used  to  produce  agricultural 
commodities  prior  to  December  23, 
1985,  the  applicable  conservation 
systems  in  the  field  office  technical 
guide  are  designed  to  achieve 
substantial  reductions  in  soil  erosion. 
Conservation  systems  shall  be 
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technically  and  economically  feasible; 
based  on  local  resource  conditions  and 
available  conservation  technology;  cost- 
effective;  and  shall  not  cause  undue 
economic  htudship  on  the  person 
applying  the  conservation  system.  Any 
conservation  plans  or  systems  that  were 
approved  prior  to  July  3, 1996,  are 
deemed  to  be  in  oHnpliance  with  this 
paragraph. 

(b)  Substantial  reduction  in  soil 
erosion.  For  the  purpose  of  determining 
vdiether  there  is  a  substantial  reduction 
in  soil  erosion  on  a  field  containing 
highly  erodible  cropland  which  was 
used  to  produce  an  agricultvu^l 
commodity  prior  to  December  23, 1985. 
the  measurement  of  erosion  reduction 
achieved  by  applying  a  conservation 
plan  or  system  shall  be  based  on  a 
comparison  of  the  estimated  annual 
level  of  erosion  that  is  expected  to  occur 
on  that  portion  of  the  field  for  which  a 
conservation  plan  or  system  was 
developed  and  is  being  applied,  to  the 
estimated  annual  level  of  erosion  that 
existed  on  that  same  portion  of  the  field 
before  the  application  of  a  conservation 
plan  or  system.  On  a  field  that  is 
converted  from  native  vegetation  after 
July  3. 1996.  and  where  any  crop 
production  will  result  in  increased 
erosion,  in  no  case  will  the  required 
conservation  plan  or  system  permit  a 
substantial  increase  in  erosion. 

(c)  Field  trials.  NRCS  may  allow  a 
person  to  include  in  the  person's 
conservation  plan  or  a  conservation 
system  under  the  plan,  on  a  field-trial 
basis,  practices  that  are  not  currently 
approved  but  that  NRCS  considers  have 
a  reasonable  likelihood  of  success. 
These  trials  must  have  prior  approval  by 
NRCS,  and  must  be  documented  in  the 
person's  conservation  plan  specifying 
the  limited  time  period  during  which 
the  field  trial  is  in  effect.  If,  at  the  end 
of  the  conservation  field  trial  period, 
NRCS  finds  that  the  practice  does  not 
meet  conservation  compliance 
requirements,  the  person  wiU  not  be 
ineligible  for  USDA  program  benefits 
diuing  the  period  of  the  field  trial. 

(d)  Higfuy  erodible  land  previously 
under  a  (Conservation  Reserve  Program 
contract.  Any  person  who  owns  or 
operates  highly  erodible  land  that  was 
under  a  Conservation  Reserve  Program 
contract  as  authorized  by  section  1231 
of  the  Food  Security  Act  of  1985.  as 
amended,  shall  have  2  years  after  the 
expiration  of  termination  of  the  contract 
to  fully  apply  a  conservation  system  if 
the  conservation  plan  for  such  land 
requires  the  installation  of  structural 
measures  for  the  production  of  an 
agricultural  commodity.  NRCS  officials 
may  extend  this  period  one  additional 
yeu  for  circiunstances  beyond  the 


control  of  the  person.  The  person  shall 
not  be  required  to  meet  a  higher 
conservation  standard  th&n  the  standard 
applied  to  other  highly  erodible 
cropland  located  within  the  area  served 
by  the  field  office  technical  guide  for  the 
area  in  which  the  field  is  located. 

(e)  Information  regarding 
conservation  options.  NRCS,  in 
providing  assistance  to  a  p>erson  for  the 
preparation  or  revision  of  a  conservation 
plan  under  this  part,  will  provide  such 
person  with  information  concerning 
cost-effective  and  applicable  erosion 
control  alternatives,  crop  flexibility,  or 
other  conservation  assistance  options 
that  may  be  available. 

(f)  Timely  request  for  assistance. 
Persons  who  require  NRCS  assistance 
for  the  development  of  a  conservation 
plan  or  the  installation  of  a  conservation 
system  are  encouraged  to  request  this 
assistance  well  in  advance  of  deadline 
dates  for  compliance;  otherwise  the 
person  may  not  be  able  to  comply  with 
these  provisions  and  maintain  eligibility 
for  USDA  program  benefits. 

(g)  Action  by  conservation  districts. 
Conservation  districts  approve  or 
disapprove  conservation  plans  or 
conservation  systems  after  NRCS 
determines  that  the  plans  or  systems 
conform  to  the  NRCS  field  office 
technical  guide.  If  a  conservation 
district  fails,  without  due  cause,  to  act 
on  a  request  for  conservation  plan  or 
conservation  system  approval  within  45 
days,  or  if  no  conservation  district 
exists,  NRCS  will  approve  or 
disapprove,  as  appropriate,  the 
conservation  plan  or  system  in  question. 

(h)  Application  of  a  conservation  plan 
or  system.  A  person  is  considered  to  be 
applying  a  conservation  plan  for 
purposes  of  §  12.5(a]  if  the  conservation 
system  or  plan  being  applied  achieves 
or  exceeds  the  substantial  reduction  in 
soil  erosion  as  described  in  paragraph 
(b)  which  the  conservation  system  or 
plan  was  designed  to  achieve.  It  is  the 
responsibility  of  the  person  to: 

(1)  Certify  that  the  conservation  plan 
or  system  is  being  appUed;  and 

(2)  Arrange  for  a  revision  of  the 
conservation  plan  wdth  NRCS,  if 
changes  are  made  in  land  use,  crop 
rotation  or  management,  conservation 
practices,  or  in  the  original  schedule  of 
practice  installation  that  would  afiect 
the  achievement  of  substantial 
reduction  in  soil  erosion  in  a  given  crop 
year. 

(i)  Appeal  to  FSA.  Persons  who  are 
adversely  affected  by  the  determinations 
made  under  this  subpart  and  beUeve 
that  the  requirements  of  this  subpart 
were  improperly  applied  may  appeal 
the  decision  to  FSA  under  §  12.12. 


(j)  Undue  economic  hardship.  After  a 
technical  determination  has  been  made, 
the  FSA  county  committee  shall,  if  a 
perscm  asserts  that  the  application  of  the 
person's  conservation  system  would 
impose  an  undue  economic  hardship  on 
the  person,  make  a  recommendation  to 
the  State  FSA  Committee  as  to  whethw 
or  not  the  application  of  the 
conservation  system  would  impose  an 
imdue  economic  hardship.  The  State 
FSA  Committee  may  provide  the  (wrson 
with  a  variance  on  the  basis  of  the 
hardship.  Under  this  variance,  and  any 
conditions  that  may  be  required  in  the 
variance,  the  person  will  be  considered 
to  be  in  compliance  with  the  applicable 
provisions  of  this  part.  The  State  FSA 
Committee  will  consider  relevant 
factors,  such  as  the  cost  of  installation 
of  required  conservation  practices  and 
benefits  earned  through  programs 
subject  to  compliance  with  this  part, 
and  the  person's  general  economic 
situation. 

Subpart  C — Wetland  Conservation 

{12.30    NRCS  responsibilities  regarding 
wetlands. 

(a)  Technical  and  coordination 
responsibilities.  In  carrying  out  the 
provisions  of  this  part,  NRCS  shall: 

(1)  Oversee  the  development  and 
application  of  criteria  to  identify  hydric 
soils  in  consultation  with  the  National 
Technical  Committee  for  Hydric  Soils 
and  make  available  to  the  public  an 
approved  county  list  of  hydric  soil  map 
imits,  which  is  based  upon  the  National 
List  of  Hydric  Soils; 

(2)  Coordinate  with  the  U.S.  Fish  and 
Wildlife  Service  and  others  in  updating 
the  National  List  of  Plant  Species  that 
Ocaur  in  Wetlands; 

(3)  Make  or  approve  wetland 
determinations,  delineations  and 
certifications,  functional  assessments, 
mitigation  plans,  categorical  minimal 
effects,  and  other  technical 
determinations  relative  to  the 
implementation  of  the  wetland 
conservation  provisions  of  this  part; 

(4)  Develop  and  utiUze  off-site  and 
on-site  wetland  identification 
procedures; 

(5)  Assure  quality  of  service  and 
determinations  through  procedures 
developed  by  NRCS  in  consultation 
with  other  Federal  agencies  that  have 
wetland  responsibilities; 

(6)  Investigate  complaints  and  make 
technical  determinations  regarding    ' 
potential  violations; 

(7)  Develop  a  process  at  the  state 
level,  in  cowdination  with  the  U.S.  Fish 
and  Wildlife  Service,  to  ensure  that 
these  provisions  are  carried  out  in  a 
technically  defensible  and  timely 
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manner,  seek  assistance  as  appropriate, 
and  annually  review  the  progress  being 
made  on  iyiplementation;  and 

(8)  Con(|uct  reviews  of 
implementation  and  provide  the  Aimy 
Corps  of  Engineers,  Qivironmental 
Protection  Agency,  and  the  U.S.  Fish 
and  Wildlife  Service  an  opportunity  to 
participate  in  this  review. 

fb)  Technical  assistance  from  others 
In  carrying  out  the  provisions  of  this 
part,  NRCS  may  request  technical 
assistance  from  the  U.S.  Fish  and 
Wildlife  Service,  State  or  local  agencies 
conservation  districts,  or  qualified 
private  entities  when  NRCS  determine^ 
that  additional  staff  resources  or 
technical  expertise  are  needed  to 
address  adequately  the  requirements  of 
this  part  or  to  enhance  the  quality  of 
implementation  of  this  part 

(c)  Certification  of  wetland 
determinations  and  wetland 
delineations. 

(1)  Certification  of  a  wetland 
determination  means  that  the  wetland 
determination  is  of  sufficient  qiiality  to 
make  a  determination  of  ineligibility  for 
program  benefits  imder  §  12.4  of  this 
part.  Certification  of  a  wetland 
determination  shall  be  completed 
according  to  delineation  procedures 
agreed  to  by  the  Army  Corps  of 
Engineers,  the  Enviroiunental  Protection 
Agency,  the  U.S.  Fish  and  Wildlife 
Service  and  NRCS.  NRCS  may  certify  a 
wetland  determination  without  making 
a  field  investigation.  NRCS  will  notify 
the  person;affected  by  the  certification 
and  provide  an  opportimity  to  appeal 
the  certification  prior  to  the  certification 

'  becoming  final.  All  wetland 
determinations  made  after  July  3, 1996, 
will  be  done  on  a  tract  basis  and  will  be 
considered  certified  wetland 
determinations.  A  not-inventoried 
designation  within  a  certified  wetland  is 
subject  to  change  when  the  soil, 
hydrology,  and  vegetation  evaliiation  is 
completed  and  identified  as  to  type  of 
wetland  or  as  a  non-wetland.  This 
change  from  a  not-inventoried 
designation  to  an  approved  wetland 
designation  will  be  done  at  the  reqiiest 
of  the  landowner  or  during  a  formal 
investigation  of  a  potential  violation. 

(2)  The  wetland  determination  and 
wetland  delineation  shall  be  certified  as 
final  by  the  NRCS  official  30  days  after 
providing  the  person  notice  of 
certification  or,  if  an  appeal  is  filed  with 
USDA,  after  the  administrative  appeal 
procedures  are  exhausted. 

(3)  In  the  case  of  an  appeal,  NRCS  will 
review  and  certify  the  acciuacy  of  the 
determinatlion  of  all  lands  subject  to  the 
appeal  to  ensure  that  the  subject  lands 
have  been  accurately  delineated.  PrioL 
to  a  decision  being  rendered  on  the 


appeal,  NRCS  will  conduct  an  on-site 
investigation  of  the  subject  land. 

(4)  Before  any  benefits  are  withheld, 
an  on-site  investigation  of  a  potential 
wetland  violation  will  be  made  by 
NRCS.  The  affected  person  will  be 
provided  an  opportiinity  to  appeal  the 
on-site  determination  to  USDA  if  the  on- 
site  determination  differs  fit)m  the 
original  determination.  Such  action  by 
NRCS  shall  be  considered  a  review  of 
the  prior  determination  and  certification 
of  the  delineation.  If  the  prior 
determination  was  a  certified  wetland 
determination,  an  appeal  of  the  NRCS 
on-site  determination  shall  be  limited  to 
the  determination  that  the  wetland  was 
converted  in  violation  of  this  part 

(5)  A  copy  of  the  information  fit>m  the 
final  certified  wetland  determination 
and  the  wetland  delineation  shall  be 
recorded  on  official  USDA  aerial 
photography,  digital  imagery,  or  other 
graphic  representation  of  the  area. 

(6)  As  long  as  the  affiected  person  is 
in  compliance  with  the  wetland 
conservation  provision  of  this  part,  and 
as  long  as  the  area  is  devoted  to  the  use 
and  management  of  the  land  for 
production  of  food,  fiber,  horticulttiral 
crops,  a  certification  made  under  this 
section  will  remain  valid  and  in  effect 
imtil  such  time  as  the  person  affected  by 
the  certffication  requests  review  of  the 
certification  by  NRCS.  A  person  may 
request  review  of  a  certification  only  if 

a  natiiral  event  alters  the  topography  or 
hydrology  of  the  subject  land  to  the 
extent  that  the  final  certffication  is  no 
longer  a  reliable  indication  of  site 
conditions,  or  if  NRCS  concurs  with  an 
affected  person  that  an  error  exists  in 
the  current  wetland  determination 

f  12.31    On-site  wetland  Idantlficalion 


.  (a)  Hydric  soils. 

(1)  h/kCS  shall  identify  hy^c  soils 
through  the  use  of  published  soil  maps 
which  reflect  soil  surveys  completed  by 
NRCS  or  through  the  use  of  on-site 
reviews.  If  a  published  soil  mao  is 
unavailable  for  a  given  area,  NkCS  may 
use  unpublished  soil  maps  which  were 
made  according  to  the  specifications  of 
the  National  Cooperative  Soil  Siuvey  or 
may  conduct  an  on-site  evaluation  of 
the  land. 

(2)  NRCS  shall  determine  whether  an 
area  df  a  field  or  other  parcel  of  land  has 
a  predominance  of  hydbric  soils  that  are 
inimdated  or  saturated  as  follows: 

(i)  If  a  soil  map  unit  has  hydric  soil 
as  all  or  part  of  its  name,  that  soil  map 
unit  or  portion  of  the  map  unit  related 
to  the  hydric  soil  shall  be  determined  to 
have  a  predominance  of  hydric  soils; 

(ii)  Lfa  soil  map  unit  is  named' for  a 
miscellaneous  ana  that  meiBts  the 


criteria  Cor  hydric  soils  (i.e..  riverwash. 
playas,  beaches,  or  water)  the  soil  map 
unit  shall  be  determined  to  have  a 
predominanoe  of  hydric  soils;  or 

(iii)  U  a  soil  map  unit  contains 
inclusions  of  hydric  soils,  that  portion 
of  the  soil  map  unit  identified  as  hydric 
soil  shall  be  determined  to  have  a 
predominance  of  hydric  soils. 

(3)  List  of  hydric  soils. 

(i)  Hydric  soib  fire  those  soils  which 
meet  criteria  set  forth  in  the  publication 
"Hydric  Soils  of  the  United  States  1985" 
which  was  developed  by  the  National 
Technical  Committee  for  Hydric  Soils 
and  which  is  incorporated  by  reference. 
This  publication  may  be  obtained  upon 
request  by  writing  NRCS  at  U.S. 
Department  of  Agriculture,  P.O.  Box 
2890,  Washington,  DC  20013,  and  is 
available  for  inspection  at  the  Office  of 
the  Federal  Register  Information  Center. 
800  North  Capitol  Street  NW.,  Suite  700, 
Washington,  DC  20408.  Incorporation  of 
this  publication  by  reference  was 
approved  by  the  Director  of  the  Federal 
Risgister  on  Jime  24, 1986.  The  materials 
are  incorporated  as  they  exist  on  the 
date  of  the  approval  and  a  notice  of  any 
change  in  these  materials  will  be 
published  in  the  Federal  Register. 

(ii)  An  official  list  of  hydric  soil  map 
units  shall  be  maintained  at  the  local 
NRCS  office  and  shall  include — 

(A)  All  soils  from  the  National  List  of 
Hydric  Soils  that  can  be  foimd  in  that 
field  office  area,  and 

(B)  Any  soil  map  imits  or  areas  which 
the  state  conservationist  determines  to 
meet  such  hvdric  soil  criteria. 

(iii)  Any  deletions  of  a  hydric  soil 
imit  from  the  hydric  soil  map  unit  Ust 
must  be  made  acccffding  to  the 
established  procedure  contained  in  the 
publication  "Hydric  Soils  of  the  United 
States  1985"  for  adding  or  deleting  soils 
from  the  National  List  of  Hydric  SoUs. 

(b)  Hydrophytic  vegetation. 
Hydroph)rtic  vegetation  consists  of 
plants  growing  in  water  or  in  a  substrate 
that  is  at  least  periodically  deficient  in 
oxygen  during  a  growing  season  as  a 
result  of  excessive  water  content. 

(1)  A  plant  shall  be  considered  to  be 

a  plant  species  that  occurs  in  wetland  if 
such  plant  is  listed  in  the  National  List 
of  Plant  Species  that  Occtu  in  Wetlands. 
The  publication  may  be  obtained  upon 
request  from  the  U.S.  Fish  and  Wildlife 
Service  at  National  Wetland  Inventory, 
Monroe  Bldg.  Suite  101,  9720  Executive 
Center  Drive,  St.  Petersbiug,  Florida 
33702. 

(2)  For  the  purposes  of  the  definition 
of  "wetland"  in  §  12.2  of  this  part,  land 
shall  be  determined  to  have  a 
prevalence  of  hydrophytic  vegetation  i£ 

(i)  NRCS  determines  through  the 
criteria  specffied  in  paragraph  (b)(3}  of 
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this  section  that  under  normal 
circumstances  such  land  supports  a 
prevalence  of  hydrophytic  vegetation. 
The  term  "normal  circumstances"  refers 
to  the  soil  and  hydrologic  conditions 
that  are  normally  present,  without 
regard  to  whether  the  vegetation  has 
been  removed;  or 

(ii)  In  the  event  the  vegetation  on  such 
land  has  been  altered  or  removed,  NRCS 
will  determine  if  a  prevalence  of 
hydrophytic  vegetation  typically  exists 
in  the  local  area  on  the  same  hydric  soil 
map  xmit  under  non-altered  hydrologic 
conditions. 

(3)  The  determination  of  prevalence  of 
hydrophytic  vegetation  will  be  made  in 
accordance  with  the  ciurent  Federal 
wetland  delineation  methodology  in  use 
by  NRCS  at  the  time  of  the 
determination. 

(c)  Mitigation  wetlands. 
Notwithstanding  the  provisions  of  this 
section,  wetlands  which  are  created  in 
order  to  mitigate  the  loss  of  other 
wetlands  as  a  result  of  irrigation, 
recreation,  miuiicipal  water,  flood 
control,  or  other  similar  projects  shall 
not  be  considered  to  be  artificial 
wetland  for  the  purposes  of 
§12.5(b)(l){viiKA)  of  this  part. 

(d)  Minimal  effect  determination.  For 
the  purposes  of  §12.5[b)(l)(v)  of  this 
part,  NRCS  shall  determine  whether  the 
efiiact  of  any  action  of  a  person     ' 
associated  with  the  conversion  of  a 
wetland,  the  conversion  of  wetland  and 
the  production  of  an  agricultiual 
commodity  on  converted  wetland,  or 
the  combined  effect  of  the  production  of 
an  agricultural  commodity  on  a  wetland 
converted  by  someone  else  luis  a 
minimal  effect  on  the  functions  and 
values  of  wetlands  in  the  area.  Such 
determination  shall  be  based  upon  a 
functional  assessment  of  functions  and 
values  of  the  wetland  imder 
consideration  and  other  related 
wetlands  in  the  area,  and  will  be  made 
through  an  on-site  evaluation.  A  request 
for  such  determination  will  be  made 
prior  to  the  beginning  of  activities  that 
would  convert  the  wedand.  If  a  person 
has  converted  a  wetland  and  then  seeks 
a  determination  that  the  effect  of  such 
conversion  on  wetland  was  minimal, 
the  burden  will  be  upon  the  person  to 
demonstrate  to  the  satisfaction  of  NRCS 
that  the  effect  was  minimal. 

The  production  of  an  agricultural 
commodity  on  any  portion  of  a 
converted  wetland  in  conformance  with 
a  minimal-effect  determination  by  NRCS 
is  exempt  under  §  12.5(b)(l)(v)  of  this 
part.  However,  any  additional  action  of 
a  person  that  will  change  the  functions 
and  values  of  a  wetland  for  which  a 
minimal-effect  determination  has  been 
made  shall  be  reported  to  NRCS  for  a 


determination  of  whether  the  effect 
continues  to  be  minimal.  The  loss  of  a 
minimal  effect  determination  will  cause 
a  person  who  produces  an  agricultural 
commodity  on  the  converted  wetland 
after  such  change  in  status  to  be 
ineligible,  under  §  12.4,  for  certain 
program  benefits.  In  situations  where 
the  wetland  functions  and  values  are 
replaced  by  the  restoration, 
enhancement  or  creation  of  a  wetland  in 
accordance  with  a  mitigation  plan 
approved  by  NRCS,  the  exemption 
provided  by  the  determination  will  be 
effective  after  NRCS  determines  that  all 
practices  in  a  mitigation  plan  are  being 
implemented. 

(e)  Categorical  Minimal  Effect 
Exemptions. 

(1)  The  state  conservationist,  in 
consultation  with  the  state  technical 
committee  established  under  16  U.S.C. 
3861,  shall  identify  any  categories  of 
conversion  activities  and  conditions 
which  are  routinely  determined  by 
NRCS  to  have  minimal  effect  on 
wetland  functions  and  values,  as 
described  in  paragraph  (d)  of  this 
section,  and  recommend  to  the  Chief, 
NRCS,  or  a  designee,  inclusion  on  a  list 
of  categorical  minimal  effect 
exemptions. 

(2)  The  Chief,  or  designee,  shall 
evaluate  the  conversion  practices 
recommended  by  the  state 
conservationists  in  the  region  to  ensiue 
consistency  across  State  and  regional 
lines,  and  to  determine  whether  any 
categories  of  conversion  activities 
identified  pursuant  to  paragraph  (e)(l] 
of  this  section,  if  such  activities  were 
exempt  from  the  ineligibiUty  provisions 
of  §  12.4.  would  only  have  a  minimal 
effect  on  wetland  functions  and  values 
in  a  wetland  system  within  the  region. 

(3)  Any  categories  of  conversion 
activities  which  meet  the  criteria  of 
paragraph  (e)(2)  of  this  section  will  be 
published  in  the  Federal  register  for 
inclusion  in  this  part  and  shall  be 
exempt  imder  §  12.5(b)(l)(v)  of  this  part. 

(4)  The  NRCS  local  field  office  shall 
maintain  a  list  of  any  activities  and 
conditions  which  are  determined  by  the 
Chief,  or  designee,  exempt  pursuant  to 
this  section  and  will  provide  the  list  to 
a  person  upon  request. 

§  1 2.32    Converted  «iwtland  identtfi«atlofi 
ciltaria. 

(a)  Converted  wetland  shall  be 
identified  by  determining  whether  the 
wetland  was  altered  so  as  to  meet  the 
definition  of  converted  wetland.  In 
making  this  determination,  the 
following  factors  are  to  be  considered: 

(1)  Where  hydric  soils  have  been  used 
for  production  of  an  agricultiu-al 
commodity  and  the  effect  of  the 


drainage  or  other  altering  activity  is  not 
clearly  discernible,  NRCS  will  compare 
the  site  with  other  sites  containing  the 
same  hydric  soils  in  a  natural  condition 
to  determine  if  the  hydric  soils  can  or 
cannot  be  used  to  produce  an 
agriciUtural  commodity  imder  natiual 
conditions.  U  the  soil  on  the  comparison 
site  could  not  produce  an  agricultural 
commodity  under  natural  conditions, 
the  subject  wetland  will  be  considered 
to  be  converted  wetland. 

(2)  Where  woody  hydrophytic 
vegetation  has  been  removed  from 
hydric  soils  for  the  purpose  of  or 
permitting  the  production  of  an 
agricultural  commodity,  the  area  will  be 
considered  to  be  converted  wetland. 

(b)  A  wetland  shall  not  be  considered 
to  be  converted  if: 

(1)  Production  of  an  agricultural 
commodity  on  such  land  is  possible  as 
a  result  of  a  natural  condition,  such  as 
drought,  and  it  is  determined  that  the 
actions  of  the  person  producing  such 
agricultural  commodity  does  not 
permanently  alter  or  destroy  natiual 
wetland  characteristics.  £)estruction  of 
herbaceous  hydrophytic  vegetation  (i.e.. 
plants  other  than  woody  shrubs  or  trees) 
as  a  result  of  the  production  of  an 
agriciUtural  commodity  shall  not  be 
considered  as  altering  or  destroying 
natiual  wetland  characteristic  if  such 
vegetation  could  return  following 
cessation  of  the  natiu^  condition  which 
made  production  of  the  agricultural 
commodity  possible;  or 

(2)  Such  land  is  correctly  identified  as 
farmed  wetland  or  fanned-wetland 
pasture. 

§  1 2.33    Use  of  wetland  and  convertsd 
wetland. 

(a)  The  provisions  of  §  12.32(b)(2)  are 

intended  to  protect  remaining  functions 
and  values  of  the  wetlands  described 
therein.  Persons  may  continue  to  form 
such  wetlands  imder  natural  conditions 
or  as  they  did  prior  to  December  23, 
1985.  However,  no  action  can  be  taken 
to  increase  effects  on  the  water  re^me 
beyond  that  which  existed  on  such  * 
lands  on  or  before  December  23, 1985, 
unless  NRCS  determines  the  effect  on 
losing  remaining  wetland  values  would 
be  minimal  under  §  12.5(b)(l)(v).  If,  after 
December  23, 1985,  changes  due  to 
human  activity  occurred  in  the 
watershed  and  resulted  in  an  increase  in 
the  water  regime  on  a  person's  land,  the 
person  may  be  allowed  to  adjust  the 
existing  drainage  system  to 
accommodate  the  increased  water 
regime  on  the  condition  that  the  person 
affected  by  this  additional  water 
provides  NRCS  with  appropriate 
documentation  of  the  increased  water 
regime,  the  causes  thereof,  and  the 
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planned  changes  in  the  existing 
drainage  system.  In  order  to  maintain 
program  eligibihty,  a  person  must 
provide  sufficient  docimientation  and 
receive  approval  £ram  NRCS  prior  to 
making  any  changes  that  will  have  the 
effect  of  increasing  the  capacity  of  the 
existing  drainage  systems. 

(b)  Lmlass  otherwise  provided  in  this 
part,  the  production  of  an  agricultural 
commodity  on  land  determined  by 
NRCS  to  be  prior-converted  cropland  is 
exempted  by  law  from  these  regulations 
for  the  area  which  was  converted. 
Maintenance  or  improvement  of 
drainage  systems  on  prior-converted . 
croplands  are  not  subject  to  this  rule  so 
long  as  the  prior-converted  croplands 
are  used  for  the  production  of  food, 
forage,  or  Gber  and  as  long  as  such 
actions  do  not  alter  the  hydrology  of 
nearby  wetlands  or  do  not  make 
possible  the  production  of  an 
agricultiual  commodity  on  these  other 
wetlands.  Other  wetlands  under  this 
section  means  any  natural  wetland, 
farmed  wetland,  farmed-wetland 
pasture,  or  any  converted  wetland  that 
is  not  exempt  imder  §  12.5  of  this  part. 

(c)  Abandonment  is  the  cessation  for 
five  consecutive  years  of  management  or 
maintenance  operations  related  to  the 
use  of  a  farmed  wetland  or  a  farmed- 
wetland  pastiue.  Unless  the  criteria  for 
receiving  an  exemption  under 

§  12.5(b)(lO(iii)  are  met,  such  land  is 
considered  to  be  abandoned  when  the 
land  meets  the  wetland  criteria  of 
§  12.31.  In  order  for  documentation  of 
site  conditions  to  be  considered 
adequate  under  §  12.5(b)(l)(iii),  the 
affected  person  must  provide  to  NRCS 
available  information  concerning  the 
extent  of  hydrological  manipulation,  the 
extent  of  woody  vegetation,  and  the 
history  of  use.  In  accordance  with 
§  12.5(b)(l)(iii),  participation  in  a  USDA 
approved  wetland  restoration,  set-aside, 
diverted  acres,  or  similar  programs  shall 
not  be  deeined  to  constitute 
abandonment. 

(d)  The  maintenance  of  the  drainage 
capacity  or  any  alteration  or 
manipulation,  including  the 
maintenance  of  a  natural  waterway 
operated  and  maintained  as  a  drainage 
outlet,  that  affects  the  circulation  and 
flow  of  water  made  to  a  farmed  wetland 
or  farmed-wetland  pastiue  would  not 
cause  a  person  to  be  determined  to  be 
ineligible  under  this  part,  provided  that 
the  maintenance  does  not  exceed  the 
scope  andjefiiact  of  the  original 
alteration  or  manipulation,  as 
determined  by  NRCS,  and  provided  that 
the  area  is  not  abaiidoned.  Any  resultant 
converaion  of  wetlands  is  to  be  at  the 
minimtim  extent  practicable,  as 
determined  by  NRCS. 


{12^    PapfwoffcReducHow  Actawlgned 
numbef. 

The  information  collection 
requirements  contained  in  this 
regulation  (7  CFR  part  12)  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  provisions  of  44 
U.S.C.  chapter  35  and  have  been 
assigned  OMB  Number  0560-0004. 

Signed  at  Washington,  D.C  on  August  23, 
1996. 

Dan  GUckman, 
Secretary. 

IFR  Ooc.  96-22784  Filed  9-5-96;  8:45  am] 
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Agricultural  Marf(eting  Service 

7  CFR  Part  1075 
PA-06-12] 

Milk  in  the  Blade  Hnis,  South  Daliota, 
Marketing  Area;  Termination  of  the 
Order 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule;  termination  order. 

SliMMARY:  This  dociunent  terminates  all 
but  certain  administrative  sections  of 
the  order  regulating  the  handling  of 
milk  in  the  Black  Hills.  South  Dakota, 
marketing  araa.  Termination  of  this 
order  was  requested  by  Black  Hills  Milk 
Producers,  a  coop>erative  association 
that  represents  all  of  the  producera 
whose  milk  is  pooled  under  the  order. 
Thus,  termination  of  the  order  is 
required  under  the  Agriciiltural 
Marketing  Agreement  Act  of  1937,  as 
amended. 

EFFECTIVE  DATE:  October  1. 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Clifford  M.  Carman,  Marketing 
Specialist,  USDA/AMS/Dairy  Division, 
Order  Formulation  Branch,  Room  2971, 
South  Building.  P.O.  Box  96456, 
Washington.  DC  20090-6456,  (202)  720- 
9368. 

SUPPLEMENTARY  INFORMATION:  The 
Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  termination  order  has  been 
reviewed  under  Executive  Order  12988, 
Civil  Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  effect.  This 
rule  wiU  not  preempt  any  state  or  local 
laws,  regulations,  or  policies,  unless 
they  present  an  irreconcilable  conflict 
with  this  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 


court.  Under  section  608c(15)(A)  of  the 
Act,  any  handler  subject  to  an  order  may 
file  with  the  Secretary  a  petition  stating 
that  the  order,  any  provision  of  the 
order,  or  any  obligation  imposed  in 
connection  with  me  order  is  not  in 
accordimce  with  the  law  and  requesting 
a  modification  of  an  order  or  to  be 
exempted  fiv>m  the  order.  A  handler  is 
afforded  the  opportimity  for  a  hearing 
on  the  petition.  After  a  hearing,  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  District  Court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary's  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  the  date  of  the 
entiy  of  the  ruling. 

This  order  of  termination  is  issued 
ptuvuant  to  the  provisions  of  the 
Agiicidtural  Marketing  Agreement  Act 
and  of  the  order  regulating  the  handling 
of  milk  in  the  Blade  Hills,  South  Dakota, 
marketing  area. 

Small  Business  Consideratioa 

During  Jime  1996,  the  representative 
period  determined  for  this  action,  58 
producers  (all  membere  of  the  Black 
Hills  Milk  Producera  cooperative 
association)  had  their  milk  pooled 
under  the  Black  Hills  order.  The  Small 
Business  Administration  (SBA)  criterion 
of  $500,000  in  anntial  receipts,  adjusted 
to  reflect  the  information  for  one  month 
($500,000  divided  by  12.  divided  by  the 
1995  average  order  blend  price  of  $13.95 
per  hundredweight)  was  used  to 
determine  that  dairy  Carmera  marketing 
less  than  300,000  pounds  of  milk  meet 
the  description  of  a  small  dairy  farm.  On 
the  basis  of  the  pounds  of  milk 
marketed  during  the  representative 
period,  54  of  the  58  dairy  farmers  woiUd 
be  small  businesses.  Of  these,  27 
marketed  less  than  100,000  poimds 
during  June.  20  marketed  between 
100,000  and  200,000  pounds,  and  7 
marketed  between  200,000  and  300,000 
pounds. 

In  addition  to  the  cooperative,  there  is 
one  other  milk  handler  regulated  under 
the  Black  Hills  order  in  South  Dakota. 
Under  SBA  criterion,  this  handler 
would  be  considered  a  small  business. 
Consequently,  nearly  all  of  the  parties 
affected  by  the  Black  Hills  milk  order 
would  be  classified  as  small  entities. 

The  ciurent  reporting,  recordkeeping 
and  other  compUance  requirements  of 
the  rule  would  cease  with  termination 
of  the  order.  None  of  the  currentiy- 
affected  entities  wotdd  be  subject  to  any 
additional  reporting  or  recordkeeping 
requirements  for  purposes  of  the  Federal 
milk  order  program  as  a  result  of  the 
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order's  tenninaticni.  However,  a  handler 
would  continue  to  be  required  to 
maintain  records  of  milk  receipts  and 
sales  into  another  Federal  order 
marketing  area  and  report  them  to  the 
maiket  acuninistrator  of  the  other 
marketing  area.  In  addition,  if  a 
handler's  sales  into  another  Federal 
order  marketing  area  become  a  large 
enough  percentage  of  a  handler's  milk 
receipts,  a  handler  woiUd  be  pooled 
under  another  order  and  incur  the  same 
reporting,  recordkeeping  and  payment 
obligations  it  currently  has  imder  the 
Black  Hills  order. 

Termination  of  the  order  will  remove 
government  enforcement  of  minimum 
prices  to  handlers  and  to  producers  that 
are  determined  by  supply  and  demand 
conditions.  It  will  also  remove  other 
stabilizing  features  of  the  regulatory 
program  such  as:  an  impartial  audit  of 
handler  records  to  insiue  payment  to 
dairy  farmers  and  to  verify  the  reported 
uses  of  milk;  the  assiuance  to  farmers  of 
accurate  weighing,  testing,  classification 
and  accoimting  for  milk;  and  the 
existence  of  marketing  information  to 
evaluate  market  performance.  Thus,  it  is 
likely  that  market  conditions  would 
tend  to  become  less  orderly  or  stable. 
However,  it  miist  be  assimied  that  the 
consequences  of  the  removal  of  the 
regulatory  program  have  been 
considered  by  the  cooperative 
association  that  has  requested  the 
action,  and  that  possibly  other 
approaches  have  or  will  be  made  to 
replace  the  stabilizing  influence  of  the 
order. 

Regardless  of  the  possible  economic 
effects  of  the  order  termination  on  the 
small  entities  involved,  a  termination  is 
required  by  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended, 
whenever  a  termination  is  requested  by 
a  majority  of  the  producers  engaged  in 
the  production  of  milk  for  sale  in  the 
marketing  area  in  a  representative 
period  determined  by  the  Secretary. 
Black  Hills  Milk  Producers,  as  the 
cooperative  association  representing  all 
of  the  producers  whose  milk  is  pooled 
under  the  Black  Hills  milk  order,  has 
requested  that  the  order  be  terminated. 

Deteminatioii 

It  is  hereby  determined  that 
termination  of  the  Black  Hills,  South 
Dakota,  order.  Part  1075.  is  favored  by 
a  majority  of  the  producers  engaged  in 
the  production  of  milk  for  sale  in  the 
marketing  area  in  the  representative 
period,  determined  to  be  June  1996,  and 
that  such  producers  produced  more 
than  50  percent  of  the  milk  produced  for 
sale  in  the  Black  Hills,  South  Dakota, 
milk  marketing  area  in  such 
representative  period.    .«. 


It  is  also  determined  that  notice  of 
proposed  nde  making  and  public 
procedure  thereon  is  impracticable, 
unnecessary  and  contrary  to  the  public 
interest.  Section  608(c)(16)(B)  of  the 
Agriodtural  Marketing  Agreement  Act 
of  1937,  as  amended,  requires  that  if  a 
majority  of  the  producers  engaged  in  the 
production  of  milk  for  sale  in  the 
marketing  area  in  a  representative 
period  determined  by  the  Secretary 
favor  termination  of  the  order,  and  such 
producers  produced  more  than  50 
percent  of  the  milk  produced  for  sale  in 
the  marketing  area  in  the  representative 
period,  that  such  order  shall  be 
terminated.  It  is  therefore  necessary  that 
the  provisions  of  the  order,  as  amended, 
subject  to  specific  exceptions,  be 
terminated  eSsctive  October  1, 1996. 

List  ofSui^ects  in  7  CFR  Part  1075 

Milk  marketing  orders. 
Or^r 

Pursuant  to  the  provisions  of  the 
Agricultural  Mariceting  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601  et 
seq.)  it  is  hereby  ordered  that  all 
provisions  of  the  order,  as  amended, 
regulating  the  handling  of  milk  in  the 
Black  HiUs.  South  Dakota,  marketing 
area  (7  CFR  Part  1075)  except  §  1075.1, 
which  incorporates  the  General 
Provisions  in  Part  1000,  are  hereby 
terminated  effective  October  1, 1996. 

Milk  maiketing  orders. 

For  the  reason  set  forth  in  the 
preamble,  7  CFR  Part  1075  is  amended 
as  follows: 

PART  1075-IMLK  M  THE  BLACK 
HN.LS,  SOUTH  DAKOTA,  MARKET1NQ 
AREA 

1.  The  authority  citation  for  7  CFR 
Part  1075  continues  to  read  as  follows: 

AvAerity:  (Sees.  1-19, 48  Stat.  31,  as 
amended;  7  U.S.C.  601-674). 

ff  10'75^<'*rou9(*1075J6    [Removed] 

2.  In  part  1075  §§  1075.2  through 
1075.85  and  their  undesignated  center 
headings  are  removed  effective  October 
1.1996. 

Dated:  August  30. 1996. 
Kfk^Ml  V.  Duu. 

Assistant  Secretary,  Maiieting  and 
Regulatory  Programs. 
(PR  Doc  96-22786  Filed  9-5-96;  8:45  am] 
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DEPARTMENT  OF  JUSHCE 

Immigratton  and  NaturaUzatton  Sarvica 

8CFR  Part  103 

[AQ  Order  No.  2064-M;  M8  No.  1792-«q 

RIN1115-AE81 

DannitkMi  of  thaTarm  LavvfuHy  Praaant 
In  tha  Unttad  Stataa  for  Purpoaas  of 
Applying  for  Tttla  H  Banaflta  Undar 
SactkN)  401(b)(2)  of  PubHc  Law  104- 
193 

AQENCY:  Immigration  and  Naturalization 

Service,  Justice. 

ACTION:  Interim  rule  with  request  for 

comments. 

SUMMAItY:  This  interim  rule  amends  the 
Immigration  and  Naturalization  Service 
(Service)  regulations  to  define  the  term 
"an  ahen  who  is  lawfully  present  in  the 
United  States"  so  that  the  Social 
Security  Administration  may  determine 
which  ahens  in  the  United  States  are 
eUgible  for  benefits  under  title  II  of  the 
Social  Seouity  Act.  AUens  who  are 
considered  "lawfully  present  in  the 
United  States,"  however,  must 
otherwise  satisfy  the  requirements  for 
benefits  under  tide  II  of  the  Social 
Seciuity  Act  in  order  to  receive  social 
security  benefits. 

DATES:  This  rule  is  effective  Septnnber 
6. 1996.  Written  comments  must  be 
received  on  or  before  November  5,  1996. 
AOOMCSSES:  Please  sutraiit  written 
comments,  in  triplicate,  to  the  Director. 
PoUcy  Directives  and  Instructions 
Branch,  Immigraticm  and  Naturalization 
Service,  425  I  Street,  NW.,  Room  5307. 
Washington,  DC  20536.  To  ensiue 
proper  handling,  please  reference  INS 
niunber 1 792-96  on  your 
correspnindence.  Comments  are 
available  for  public  inspection  at  this 
location  by  calling  (202)  514-3048  to 
arrange  an  appointment. 
FOn  fUfmCR  IMTOWWATION  CONTACT: 
Derek  C.  Smith.  Assistant  General 
Coimsel,  Office  of  the  General  Counsel; 
or  Sophia  Cox.  Adjudications  Officers, 
Adjudications  Division;  Immigration 
and  Naturalization  Service,  425  I  Street, 
NW.,  Room  3214,  Washington,  DC 
20536,  telephone  (202)  514-2895  or 
(202) 514-5014. 

SUPPLEMENTARY  MFORMATION:  On  August 
22,  1996,  the  President  signed  the 
Personal  Responsibility  and  Work 
Opportunity  ReconciUation  Act  of  1996 
(Personal  Responsibility  Act),  Pub.  L. 
104-193.  Section  401(a)  of  the  Personal 
Responsibility  Act  provides  that,  subject 
to  limited  exceptions,  only  "qualified 
aliois,"  as  defined  under  section  431. 
may  receive  Federal  pubUc  benefits, 
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including  retirement,  welfare,  health, 
disability,  pUbUc  or  assisted  housing, 
postsecondasy  education,  food 
assistance,  and  unemployment  benefits, 
among  others. 

Section  43i(b)  of  the  Personal 
Responsibility  Act  defines  the  term 
"quahfied  alien"  to  mean  the  following 
six  noups  of  aliens: 

(IjAhens  ^ho  are  lawfully  admitted 
for  permanent  residence  under  the 
Immigration  and  Nationality  Act  (Act); 

(2)  Ahens  who  are  granted  asylum 
under  section  208  of  die  Act; 

(3)  Refugees  admitted  into  the  United 
States  under  section  207  of  the  Act; 

(4)  Ahens  who  are  paroled  into  the 
United  States  under  section  212(d)(5)  of 
the  Act  for  a  period  of  at  least  1  year; 

(5)  Aliens  whose  deportation  is  being 
withheld  under  section  243(h)  of  the 
Act;  and 

(6)  Aliens  who  are  granted 
conditional  entry  pursuant  to  section 
203(a)(7)  of  t)ie  Act  as  in  effect  prior  to 
April  1, 198a 

Section  40^(b)(2)  of  the  Personal 
Responsibility  Act,  however,  provides 
an  exception^  which  allows  aliens  who 
are  "lawfuUy  present  in  the  United 
States,"  as  determined  by  the  Attorney 
General,  to  receive  benefits  under  title  II 
of  the  Social  Security  Act.  (Title  II 
benefits  include,  for  example, 
retirement  benefits.)  The  purpose  of  this 
regulation,  therefore,  is  to  define  the 
term  "an  alien  who  is  lawfully  present 
in  the  United  States,"  as  required  under 
section  401(b)(2)  of  the  Personal 
ResponsibiUty  Act,  thereby  enabling  the 
So(dal  Security  Administration  to 
determine  whether  aliens  who  are  not 
"qualified  aliens"  are  eligible  to  receive 
title  n  benefits,  if  they  are  lawfully 
present  in  this  country.  This  definition 
is  made  solely  for  the  purpose  of 
determining  an  aUen's  eligibihty  for 
payment  of  title  II  social  security 
benefits,  as  rtquired  imder  section 
401(b)(2)  of  the  Personal  Responsilnlity 
Act.  and  is  not  intended  to  coniiBr  any 
immigration  status  or  benefit  under  the 
Immigration  and  Nationality  Act. 

In  detenniiiing  whidi  aliens  are 
lawfully  preeent  for  the  purposes  of 
section  401(b)(2)  of  Public  Law  104- 
193,  the  Service  had  to  distinguish 
among  many  classes  of  aliens  in  the 
United  States.  The  characteristic 
common  to  all  the  classes  of  aUens 
defined  as  "lawfully  present  in  the 
United  States"  is  that  their  presence  in 
the  United  States  has  been  sanctioned 
by  a  policy  determination  that  a 
particular  class  of  aliens  should  be 
allowed  to  ronain  in  the  United  States, 
and  that  policy  determination  has 
almost  always  been  implemented  by  an 
official  act  having  the  force  of  law.  Each 


of  the  five  categories  defined  as  lawfully 
present  fits  wiuiin  this  rationale.  First, 
the  Service  has  concluded  that  Congress 
intended  for  qualified  aliens,  as  de&ied 
in  section  431(b)  of  the  Personal 
ResponsibiUty  Act,  to  be  included  in  the 
definition  of  lawfully  present.  Second, 
aliens  who  have  been  inspected  and 
admitted  to  the  United  States  and  have 
not  violated  their  status  are  lawfully 
present  under  the  terms  of  the 
Immigration  and  Nationality  Act.  Third, 
an  alien  who  has  been  paroled  into  the 
United  States  is  lawfully  present 
pursuant  to  secrtion  212(d)(5)  of  the  Act 
However,  persons  who  are  paroled  in 
order  to  determine  whether  or  not  they 
must  be  excluded  under  the  Act  are  not 
lawfully  present  because  no 
determination  has  been  made  as  to  the 
lawfulness  of  their  presence,  and  they 
are  allowed  into  the  United  States  to 
avoid  having  to  keep  them  in  detention 
while  they  wait  proceedings.  Fourth, 
ahens  who  belong  to  one  of  the  seven 
classes  of  aliens  listed  in  section 
103.12(a)(4)  of  this  rule  have  hem 
permitted  to  remain  in  the  United  States 
either  by  an  act  of  Congress  or  through 
some  other  poUcy  determination 
affecting  that  class  of  ahens.  Ahens  in 
temporary  resident  status  pursuant  to 
section  210  or  245A  of  the  Act,  ahens 
under  Tempwary  Protected  Status  (TPS) 
pursuant  to  section  244A  of  the  Act,  and 
Family  Unity  beneficiaries  pursuant  to 
section  301  of  Pub.  L.  101-649  are  all 
in  lawful  status  under  the  Act.  Cuban- 
Haitian  entrants,  aUens  in  deferred 
action  status,  ahens  under  Deferred 
Enforced  Departure,  and  aUens  who  are 
the  spouses  and  children  of  a  United 
States  citizen  with  an  approved  visa 
petition  all  remain  in  the  United  States 
under  a  Presidential  or  administrative 
poUcy  that  permits  them  to  do  so. 
Finally,  apphcants  for  asylum  and 
withholding  of  deportation  are 
permitted  to  remain  in  the  United  States 
because  section  208(a)  of  the  Act 
requires  the  Attorney  Qeneral  to  create 
a  procedure  for  adjudicating  claims  for 
asylum  made  by  aliens  physically 
present  in  the  United  States.  Section 
2d8(a)  of  the  Act  was  passed  to 
implement  the  obUgations  of  the  United 
States  under  the  Convention  Relating  to 
the  Status  of  Refugees,  of  July  28, 1951, 
as  incorporated  into  the  Protocol 
Relating  to  the  Status  of  Refugees,  of 
January  31, 1967. 

Good  Cause  Exception 

This  interim  rule  is  efiisctive  upon 
pubUcation  in  the  Federal  Register 
although  the  Service  invites  post- 
promulgation  comments  and  will 
address  any  such  comments  in  a  final 
rule.  For  the  following  reasons,  the 


Service  finds  that  good  cause  exists  for 
adopting  this  rule  without  the  prior 
notice  and  comment  period  ordinarily 
required  by  5  U.S.C  553(b).  Section 
401(b)(2)  of  Pub.  L.  104-193  requires  the 
Attorney  General  to  define  the  term  "an 
aUen  lawfully  present  in  the  United 
States"  so  that  the  Social  Security 
Administration  can  determin»which 
ahens  are  ehgible  for  payment  of  title  n 
social  security  benefits  under  the  terms 
of  the  Social  Security  Act  Absent  a 
definition  of  "an  ahen  lawfully  present 
in  the  United  States,"  section  401(a)  of 
Pub.  L.  104-193  requires  the  Social 
Security  Administration  to  suspend 
pajrments  under  title  II  for  aliens  %^o 
are  not  "qualified  aUens"  (as  defined 
under  section  431(b))  and  who  file 
apphcations  on  or  after  September  1, 
1996.  It  is  therefore  impracticable  to 
adopt  this  rule  with  the  prior  notice  and 
comment  period  normally  required 
under  5  U.S.C.  553(b). 

Regulatory  Flexibility  Act 

The  Attorney  General,  in  accordance 
with  the  Regulatory  Flexibihty  Act  (5 
U.S.C  605(b)),  has  reviewed  this 
regulation  and,  by  approving  it,  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  because  this 
regulation  affects  individuals,  not  small 
entities. 

Executive  Order  12866 

This  interim  rule  is  considered  by  the 
Department  of  Justice,  Immigration  and 
Naturalization  Service,  to  be  a 
"significant  regulatory  action"  under 
E.O.  12866,  section  3(f),  Regulatoiy 
Planning  Review,  and  it  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  under  E.O. 
12866. 

Executive  Order  12S88 

This  interim  rule  meets  the  apphcable 
standards  set  forth  in  sections  3(a)  and 
3(b)(2)  of  E.0. 12988. 

Executive  Order  12612 

This  regulation  will  not  have  a 
substantial  direct  efiiect  on  the  States,  on 
the  relationships  between  the  National 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibiUties  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  E.O.  12612,  it  is 
determined  that  this  rule  does  not  have 
sufficient  Federalism  impUcations  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

List  ef  Subjects  in  8  CFR  Part  103 

Administrative  practice  and 
procedure.  Authority  delegations 
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(Govenunent  agencies).  Freedom  of . 
Informatimi,  Privacy,  Reporting  and 
recordkeeping  requirements,  Surety 
bonds. 

Accordingly,  part  103  of  chapter  I  of 
title  8  of  the  Code  of  Federal 
Regulations  is  amended  as  followrs: 

PART  103-POWERS  AND  DUTIES  OF 
SERVICE  OFFICERS;  AVAILAMUTV 
OF  SERVICE  RECORDS 

1.  The  authority  citation  for  part  103 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552,  552(a);  8  U.S.C 
1101, 1103, 1201, 1252  note.  1252b,  1304, 
1356;  31  U.S.Q  9701;  L  E.0. 12356;  47  FR 
14874, 15557;  3  CFR 1982  Comp.,  p.  166;  8 
CFRpart2. 

2.  A  new  §  103.12  is  added  to  read  as 
follows: 

1103.12    DeflnMon  of  the  lann  "lawfully 
pfeeent"  aliens  foe  puipoeee  of  applying  for 
Title  N  eocial  eecurlty  benefits  under  Put)llc 
Law  104-193. 

(a)  Definition  of  the  term  an  "alien 
who  is  lawfully  present  in  the  United 
States. "  For  the  purposes  of  section 
401(b)(2)  of  Pub.  L.  104-193  only,  an 
"alien  who  is  lawfully  present  in  the 
United  States"  means: 

(1)  A  qualified  alien  as  defined  in 
section  431(b)  of  Pub.  L.  104-193; 

(2)  An  alien  who  has  been  inspected 
and  admitted  to  the  United  States  and 
who  has  not  violated  the  terms  of  the 
status  under  which  he  or  she  was 
admitted  or  to  which  he  or  she  has 
changed  after  admission; 

(3)  An  alien  who  has  been  paroled 
into  the  United  States  pursuant  to 
section  212(d)(5)  of  the  Act  for  less  than 
1  year,  except: 

(i)  AUens  paroled  for  deferred 
inspection  or  pending  exclusion 
proceedings  under  236(a)  of  the  Act; 
and 

(ii)  Aliens  paroled  into  the  United 
States  for  prosecution  pursuant  to  8  CFR 
212.5(a)(3); 

(4)  An  alien  who  belongs  to  one  of  the 
following  classes  of  aliens  permitted  to 
remain  in  the  United  States  because  the 
Attorney  General  has  decided  for 
humanitarian  or  other  pubUc  policy 
reasons  not  to  initiate  deportation  or 
exclusion  proceedings  or  enforce 
departure: 

(i)  Aliens  currently  in  temporary 
resident  status  pursuant  to  section  210 
or245AoftheAct; 

(ii)  Aliens  currently  under  Temporary 
Protected  Status  (TPS)  pursuant  to 
section  244A  of  the  Act; 

(iii)  Cuban-Haitian  entrants,  as 
defined  in  section  202(b)  Pub.  L.  99- 
603,  as  amended; 


(iv)  Family  Unity  beneficiaries 
pursuant  to  section  301  of  Pub.  L.  101- 
649,  as  amended; 

(v)  Aliens  currently  under  Deferred 
Enforced  Departure  (DED)  pursuant  to  a 
decision  made  by  the  President: 

(vi)  Ahens  currently  in  deferred 
action  status  pursuant  to  Service 
Operations  Iiutructions  at  OI 
242.1(a)(22): 

(vii)  Aliens  who  are  the  spouse  or 
child  of  a  United  States  citizen  whose 
visa  petition  has  been  approved  and 
who  have  a  pending  application  for 
adjustment  of  status; 

(5)  AppUcants  for  asylum  under 
section  208(a)  of  the  Act  and  appUcants 
for  withholding  of  deportation  under 
section  243(h)  of  the  Act  who  have  been 
granted  employment  authorization,  and 
such  applicants  imder  the  age  of  14  who 
have  had  an  application  pending  for  at 
least  180  days. 

(b)  Non-issuance  of  an  Order  to  Show 
Ckiuse  and  non-enforcement  of 
deportation  and  exclusion  orders.  An 
alien  may  not  be  deemed  to  be  lawfully 
present  solely  on  the  basis  of  the 
Service's  decision  not  to,  or  failure  to, 
issue  an  Order  to  Show  Cause  or  solely 
on  the  basis  of  the  Service's  decision  not 
to,  or  failure  to,  enforce  an  outstanding 
order  of  deportation  or  exclusion. 

Dated:  September  4. 1996. 
Janet  Reno, 
Attorney  General. 

(FR  Doc.  96-22963  FUed  9  4  06;  3:10  pmj 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  96-8W-0»-AO;  Amemlment 
30-0740;  AD  M-18-15] 

RIN  2120-AA64 

AirwortMneas  DiractivM;  Bell 
Heiicoptar  Taxtron,  A  Division  of 
Textron  Canada  Ltd  Model  222, 222B, 
222U,  and  230  Helicopters 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD) 
96-01-08.  which  superseded  Priority 
Letter  AD  95-23-02,  both  of  which  were 
applicable  to  certain  serial-niunbered 
Bell  Helicopter  Textron,  A  Division  of 
Textron  Canada  Ltd.  (BHT)  Model  222, 
222B,  222U,  and  230  helicopters,  that 
currently  requires  an  initial  check  of 


both  surfaces  of  each  tail  rotor  blade 
(blade)  tm  cracks;  an  inspection  of  the 
blade  skin  if  a  crack  of  a  specified  size 
or  location  is  foimd  in  the  paint;  and 
replacement  of  the  blade  if  a  crack  is 
found  in  the  blade  skin.  This  AD 
requires  the  same  actions  as  required  by 
the  existing  AD,  but  expands  the 
appUcabiUty  to  include  additional  blade 
part  numbers  (P/N).  This  amendment  is 
prompted  by  three  incidents  in  which  a 
crack  developed  in  the  stainless  steel 
blade  skins  due  to  sanding  marks  oa  the 
blades  that  occurred  during  the 
manufacturing  process  on  BHT  Model 
230  helicopters,  which  are  similar  in 
design  to  the  Model  222,  222B  and  222U 
helicopters.  The  actions  specified  by 
this  AD  are  intended  to  prevent  failure 
of  a  blade  due  to  a  fatigue  crack,  loss  of 
the  tail  rotor  and  tail  rotor  gear  box,  and 
subsequent  loss  of  control  of  the 
helicopter. 

DATES:  Effective  September  23, 1996. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
November  5, 1996. 
ADDRESSES:  Submit  comments  in 
tripUcate  to  the  Federal  Aviation 
Administration  (FAA),  OfBce  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  96-SW-08-AD,  2601 
Meacham  Blvd.,  Room  663,  Fort  Worth. 
Texas  76137. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Qiarles  Harrison,  Aerospace  Engineer, 
Rotorcraft  Certification  Office, 
Rotorcraft  Directorate,  FAA.  Fort  Worth. 
Texas  76193-0170,  telephone  (817) 
222-5447,  fax  (817)  222-5960. 
SUPPLEMENTARY  INFORMATION:  On 
November  3, 1995,  the  FAA  issued 
priority  letter  AD  95-23-02,  applicable 
to  certain  serial-numbered  BHT  Model 
222,  222B,  222U,  and  230  heUcopters,  to 
require  an  initial  check  of  both  surfaces 
of  each  blade  for  cracks;  an  inspection 
of  the  blade  skin  if  a  crack  of  a  specified 
size  or  location  was  found  in  the  paint; 
and  replacement  of  the  blade  if  a  crack 
was  found  in  the  blade  skin.  That  action 
was  prompted  by  two  incidents  in 
whidi  a  crack  developed  in  the  stainless 
steel  blade  skins  on  BHT  Model  230 
helicopters.  In  one  of  these  incidents, 
the  blade  failed  during  flight. 
Subsequent  investigation  revealed 
fatigue  cracks  originating  from  ganHing 
marks  on  the  blade  skin.  The  cracks 
were  located  just  outboard  of  the 
stainless  steel  blade  doubler.  That 
condition,  if  not  corrected,  could  result 
in  failure  of  a  blade  due  to  a  fatigue 
crack,  loss  of  the  tail  rotor  and  tail  rotor 
gear  box,  and  subsequent  loss  of  control 
of  the  heUcopter.  Subsequent  to  the 
issuance  of  the  priority  letter  AD,  the 
FAA  issued  AD  96-01-08  to  publish  the 
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priority  letter  in  the  Fedand  lagisiar 
and  to  cotract  an  error  in  the 
applicability  paragraph  of  the  pri<»ity 
letter  AD,  which  incorrectly  stated  the 
aerial  nuntber  (S/N)  of  one  of  the 
afEacted  models.  The  Model  230 
helicopters  afiiacted  by  the  AD  include 
S/N  2300t  through  23038.  The  priority 
letter  AD  incorrectly  sUted  S/N  23001 
through  23034. 

Since  the  issuance  of  AD  96-01-08,  a 
crack  has  been  discovmed  in  the  tail 
rotor  bladlB  of  another  serial-numbered 
Model  230  helicopter,  that  originated 
from  a  smell  indentation  that  occurred 
during  the  manufacturing  process.  As  a 
result  of  this  discovery,  additional  part- 
numbered  blades  have  been  detemdned 
to  be  affected.    , 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
BHT  ModBl  222,  222B,  222U,  and  230 
helicoptets  of  the  same  type  design,  this 
AD  supersedes  AD  96-01-08  to  require, 
before  further  flight,  an  initial  visual 
dieck  of  both  painted  sur&ces  of  each 
blade  for  cracks.  If  a  crack  of  a  specified 
size  and  location  is  found  in  the  paint, 
removal  ctf  the  paint  and  a  visual 
inspection  using  a  10-power  or  hi^er 
magnifying  glass  is  required  before 
further  fHj^t.  If  this  closer  inspection 
reveals  a  crack  in  the  blade  sldn, 
replacement  of  the  blade  with  an 
airworthy  blade  is  required.  If  no  crack 
is  found  in  the  blade  skin,  the  area  from 
which  the  paint  was  removed  is  coated 
with  a  light-weight  oil  or  an  equivalent 
corrosion  preventive  compdimd,  and 
then  repetitive  visual  checks  are 
required  at  intervals  not  to  exceed  3 
hours  time-in-service  (TIS).  The  initial 
visual  check  that  is  required  before 
further  flight  and  the  repetitive  checks 
may  be  poformed  by  a  pilot,  but  must 
be  entered  into  the  aircraft  records 
showing  compliance  with  paragraph  (a) 
of  this  AD  in  accordance  with  sections 
43.11  and  91.417  (a)(2)(v)  of  the  Federal 
Aviation  Kegulations  (14  CFR  sections 
43.11  and  91.417  (a)(2)(v)).  This  AD 
allows  a  pilot  to  perform  this  check 
because  it  involves  only  a  visual  check 
for  cracking  in  the  painted  surface  of  the 
blade  skin,  and  can  be  performed 
equally  well  by  a  pilot  or  a  mechanic. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportiuiity  for  public  comment  hereon 
are  impracticable,  and  that  good  cause 
exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  ru&  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 


for  pubUc  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Cmnmunications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
e>^uating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  befiHe 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
siunmarizes  each  FAA-public  amtact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Coramentere  wishing  the  FAA  to 
acl     wledge  receipt  of  their  conunents 
s  '^  uitted  in  response  to  this  rule  must 
,uDmit  a  self-addressed,  stamped 
postcard  on  which  the  folloMdng 
statement  is  made:  "Comments  to 
Docket  No.  96-SWQ8-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsilulities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  AssessmmL 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  imder  Executive 
CMer  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 


and  plaoedin  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  thie 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Snl^ects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Ad<ytion  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39-AIRWOftTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Anthorit^  49  USC  106(g),  40113, 44701. 

I38.1S   [Amendedl 

2.  Section  39.13  is  amended  by 
adding  the  folloMring  new  airworthiness 
directive  (AD),  Amendment  39-9740,  to 
read  as  follows: 

AD  96-ia-lS  Bell  Helicopter  Textraa,  a 
Diviaion  sTTcxtron  Canada  Ltd.: 

Amendment  39-9740.  E>ocket  No.  96- 
SW08-AD.  Supersedes  AD  96-01-08, 
issued  December  21, 1995,  Docket  No. 
95-SW-33-AD. 
AppUcabUity:  Model  222  helicopters,  serial 
numbers  (S/N)  47006  through  47089,  and 
Model  222B  helicopters,  S/N  47131  through 
47156,  with  tail  rotor  blades,  part  numbers 
(P/N)  222-016-001-101,  -107,  -111.  -113, 
-lis,  and -119;  Model  222U  helicopters,  8/ 
N  47501  through  47574,  with  tail  rotor 
blades,  P/N  222-016-001-107,  -111,  and 
-115;  and  Model  230  helicopters,  S/N  23001 
through  23038,  with  tail  rotor  blades,  P/N 
222-016-001-111  and  -115,  installed, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preoeding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
helicopters  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (g)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition,  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
efi^  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  helicopter 
from  the  applicability  of  this  AD. 

Compliance:  Required  before  further  flight, 
unless  accomplished  previously.  To  prevent 
Iiilure  of  a  tail  rotor  blade  (blade)  due  to  a 
btigue  crack  (see  Figure  1),  loss  of  the  tail 
rotor  and  tail  rotor  gaar  box,  and  subsequent 
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Ion  of  control  of  the  helicooter,  accomplish 
the  following: 

(a)  Clean  the  painted  surfaces  of  the  blades 
in  an  area  approximately  6  inches  spanwise 
on  either  side  of  the  doubler  tip.  Visually 
check  both  surfaces  of  each  blade  for  cracks 
by  pushing  the  blade  tip  away  from  the 
surface  being  checked  until  it  contacts  the 
flapping  stop  and  then  holding  the  blade 
firmly  against  the  stop.  Pay  particular 
attention  to  the  area  reaching  from  the 
doubler  tip  to  1  inch  outboard,  centering  on 
an  area  2  inches  aft  of  the  blade  leading  edge 
(see  Figure  2). 

(b)  llie  visual  check  required  by  paragraph 
(a)  may  be  perfinmed  by  an  owner/operator 
(pilot)  holding  at  least  a  private  pilot 
certificate,  and  must  be  entered  into  the 
aircraft  records  showing  compliance  with 
paragraph  (a)  of  this  AD  in  accordance  with 
sections  43.11  and  91.41 7(a)(2)(v)  of  the 
Federal  Aviation  Regulations  (14  CFR 
sections  43.11  and  gi.417(a)(2)(v)). 


(c)  If  the  visual  check  described  in 
paragraph  (a)  reveals  any  crack  outboard  of 
the  doubler  tip  (Sution  14.250),  or  any 
chordwise  crack  inboard  of  the  doubler  tip 
that  is  longer  than  1  inch  (see  Figure  3), 
accomplish  the  following: 

(1)  Remove  the  paint  from  the  skin  in  the 
cracked  area  using  the  following  procedures 
(see  Figure  4): 

Note  2:  Paint  cracking  that  follows  the 
contour  of  the  doubler  is  common  and 
requires  no  action. 

(2)  Using  a  180  OT  220  grit  abrasion  paper, 
sand  by  hand  with  spanwise  strokes  until 
greenish-  or  yellow-colored  primer  or  bare 
metal  begins  to  be  exposed. 

(3)  Using  spanwise  or  circular  sanding 
motions,  continue  hand-sanding  the 
remaining  greenish-  or  yellow-colored  primer 
in  the  cracked  area  using  a  320  or  400  grit 
paper  until  suifficient  metal  has  been  exposed 
to  allow  inspection  (see  area  indicated  in 
Figure  4). 


(d)  Inspect  the  blade  sldn  for  cracks  in  the 
area  that  was  exposed  in  accordance  with 
paragraph  (c)  using  a  10-power  or  hi^er 
magnifying  glass. 

(1)  If  no  crack  is  found  in  the  blade  Atn 
coat  the  bare  metal  aree  with  a  light-weight 
oil  or  an  equivalent  corrosion  preventive 
compound. 

(2)  If  any  crack  is  discovered,  remove  the 
bbde  and  replace  it  with  an  airworthy  blade. 

(e)  Perform  the  requirements  of  this  AO 
upon  installation  of  a  replacement  blade. 

(f)  Perform  the  visual  checks  of  paragraph 
(a)  of  this  AD  and  the  subsequent 
inspections,  if  appropriate,  at  intnvals  not  to 
exceed  3  hours  TIS. 


3:  A  light-weight  oil  or  equivalent 
corrosion  preventive  compound  may  be 
applied  after  accomplishing  the  repetitive 
requirements  of  paragraph  (f)  of  this  AD. 

muMta  COM  4»io-i»-u 
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STAUJESO 


R6URE  t  SfON  CRACK  IN  TAIL  ROTOR  BLADE 


FIGURE  2.  AREA  OF  INSPECTION 
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RGURE  3. 


^BARE  METAL 


ABRADED  PABfT 


RGURE  4. 
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(g)  An  alternative  method  of  compliance  or 
adiustment  of  the  ctnnpliance  time  that 
provides  an  acceptable  level  of  safiety  may  be 
uaed  if  approved  by  the  Manager.  Rotorcrait 
Certificatioa  Office,  Rotorcraft  Directorate, 
FAA.  Operators  shall  submit  their  requests 
through  an  PAA  Principal  Maintenance 
Inspector,  v^o  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Rotorcraft 
Certificatioa  Office. 

Note  4t  Iniormation  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Rotorcraft  Certification 
OCBce. 

(h)  Specif  flight  permits  to  accomplish  the 
raqulrements  of  this  AD  will  not  be  issued. 

(i)  This  amendment  becomes  effective  on 
September  33, 1996. 

Issued  in  Fort  Worth,  Texas,  on  August  26, 
1M6. 

Oaatoi  P.  Sdraao, 

Muiogsr,  Rotorcrafi  Dinctorate.  Aircraft 
Certification  Service. 

fFR  Doc  9e»-2257«  Filed  9-5-«6;  8:45  am] 
■UMO  COM  4eio-i>-4J 


14CFRP«rt39 

[Doctot  No,  96-8W-07-AD;  Anwndmwtt 
39-073»:  AD  96-12-29] 

Rm212(MA64 

AirworlMnMS  DIrectivee;  BaN 
HeiicoplM  Textron,  Inc.  Model  204B 
HeHcoptefs 

AQENCY:  Federal  Aviation 
Administi^tion,  DOT. 
ACTKM:  Final  rule;  request  for 
commenta. 

SUMMARY:  This  dooiment  publishes  in 
the  Federal  Register  an  amendment 
adopting  Airworthiness  Directive  (AD) 
AD  96-12-25  which  was  sent 
previously  to  all  known  U.S.  owners 
and  operators  of  Bell  Helicopter 
Textron,  Inc.  (BHTI)  Model  204B 
heUcoptets  by  individual  letters.  This 
AD  requires  a  visual  inspection  of  each 
tail  rotrar  CT/R)  blade  (blade)  for  peeling, 
flaking,  oi  bubbling  paint  that  may 
indicate  corrosion;  an  inspection  for 
corrosion,  if  necessary;  and  replacement 
of  the  T/R  blade  with  an  airworthy 
blade  if  corrosion  is  discovered.  This 
amendm^it  is  prompted  by  an  FAA 
determination,  based  on  the 
manufacturer's  data,  that  certain  serial- 
numbered  T/R  blades  were 
manufactured  with  internal  leading 
edge  doublers  fabricated  from  clad 
aliuninum  instead  of  bare  aluminiun 
material.  The  actions  specified  by  this 
AD  are  intended  to  prevent  debonding 
of  the  main  spar  internal  leading  edge 
doubler,  which  could  lead  to  failtire  of 
a  T/R  blade  and  subsequent  loss  of 
control  of  the  heUcopter. 


DATES:  Effective  September  23, 1996,  to 
all  posons  except  those  persons  to 
whom  it  was  made  immediately 
effective  by  priority  letter  AD  96-12-25 
issued  on  June  5, 1996,  which  contained 
the  requirements  of  this  amendment 

C6mments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
Novmnber  5, 1996. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Assistant  Chief  Coimsel,  Attention: 
Rules  Docket  No.  96-SW-07-AD,  2601 
Meacham  Blvd.,  Room  663,  Fort  Worth. 
Texas  76137. 

The  applicable  service  information 
may  be  obtained  from  Bell  Helicopter 
Textron,  Inc.,  P.O.  Box  482.  Fort  Worth, 
Texas  76101. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Charles  Harrison,  Aerospace  Engineer, 
Rotorcraft  Certification  Office,  2601 
Meacham  Blvd.,  Fort  Worth,  Texas 
76137,  telephone  (817)  222-5447,  fax 
(817) 222-5960. 

SUPPLEMENTARY  MroRMATION:  On  June  5, 
1996,  the  FAA  issued  priority  letter  AD 
96-12-25,  applicable  to  BHTI  Model 
204B  helicopters,  serial  numbers  (S/N) 
2001  through  2070  and  S/N  2196 
through  2199,  which  reqiiires  a  visual 
inspection  of  each  T/R  blade  for  peeling, 
flaking,  or  bubbling  paint  that  may 
indicate  corrosion;  an  inspection  for 
corrosion,  if  necessary;  and, 
replacement  of  the  T/R  blade  with  an 
airworthy  blade  if  corrosion  is 
discovered.  That  action  was  prompted 
by  an  FAA  determination,  based  on  the 
manufacturer's  data,  that  certain  serial- 
nimibered  T/R  blades  were 
manufactured  with  internal  leading 
edge  doublers  fabricated  from  clad 
alimiinimi  instead  of  bare  aliuniniun 
material.  This  condition,  if  not 
corrected,  could  result  in  debonding  of 
the  main  spar  internal  leading  edge 
doubler,  which  could  lead  to  failure  of 
a  T/R  blade  and  subsequent  loss  of 
control  of  the  helicopter. 

Since  the  imsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
BHTI  Model  204B  helicopters  of  the 
same  type  design,  the  FAA  issued 
priority  letter  AD  96-12-25,  to  prevent 
debonding  of  the  main  spar  internal 
leading  edge  doubler,  which  could  lead 
to  failure  of  a  T/R  blade  and  subsequent 
loss  of  control  of  the  helicopter.  The  AD 
requires,  within  10  hours  time-in- 
service  (TIS)  after  the  effective  date  of 
this  AD,  and  thereafter  at  intervals  of 
not  more  than  7  calendar  days,  a  visual 
inspection  of  each  T/R  blade  for  peeling, 
flaking,  or  bubbling  paint,  or  corrosion 
along  the  bond  lines  viewed  from  the 
root  and  tip  ends  of  the  blade,  and  at  the 


abrasion  strip  b<md  line  on  both  sides  of 
the  blade  fit>m  the  root  to  the  tip.  If 
peeling,  flaking,  or  bubbling  paint  is 
discovered,  the  paint  in  the  affected  area 
must  be  removed  and  the  blade  must  be 
inspected  for  corrosion.  If  corrosion  is 
discovered  in  the  affected  areas,  the 
blade  must  be  removed  and  replaced 
with  an  airworthy  blade. 

Since  it  was  fotmd  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  inunediately  by  individual 
letters  issued  on  Jtme  5, 1996  to  all 
known  U.S.  owners  and  operators  of 
BHTI  Model  204B  heUcopters.  These 
conditions  still  exist,  and  the  AD  is 
hereby  pubUshed  in  the  Federal 
Register  as  an  amendment  to  section 
39.13  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  to  make  it 
effective  to  all  persons. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preced^  by  notice  and  an  opporttmity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
argimients  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  nimiber  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  "ADDRESSES."  All 
commimications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  conunents 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effiectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmentaJ,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to  . 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
simmiarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments . 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
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Docket  No.  96SW-07-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12B66.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  imder  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety.  • 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g).  40113,44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

AD  96-12-25  Bell  Helicopter  Textron,  Inc.: 

Amendment  39-9739.  Docket  No.  96- 
SW-07-AD. 
Applicability:  Model  204B  helicopters, 
serial  numbers  (S/N)  2001  through  2070  and 
S/N  2196  through  2199,  with  tail  rotor  (T/R) 
blade  (blade),  part  number  (P/N)  204-011- 
702-015  or  -121,  S/N  A-20262  through  A- 
20268.  A-20270  throu^  A20282,  A-20284 
through  A-20287,  A-20289  through  A- 
20422,  A20424  through  A-20428,  A-20430 


through  A-20433,  A-20435  through  A- 
20464,  A-20466  through  A-20497,  A-20499 
through  A21019,  A-21027  through  A-21031, 
A-21041,  A-21047.  A-21049  and  A-21059, 
installed,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
helicopters  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (d)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition,  or  different ' 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  helicopter 
firom  the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  debonding  of  the  main  spar 
internal  leading  edge  doubler,  which  could 
lead  to  feilure  of  a  T/R  blade  and  subsequent 
loss  of  control  of  the  helicopter,  accomplish 
the  following: 

(a)  Within  10  hours  time-in-service  (TIS) 
after  the  effective  date  of  this  /VD,  and 
thereafter  at  intervals  of  not  more  than  7 
calendar  days,  clean  each  T/R  blade  using  a 
mild  detergent  and  water  to  remove  soot  and 
grime. 

(b)  Visually  inspect  each  T/R  blade  for 
peeling,  flaking,  or  bubbling  paint,  or 
corrosion  along  the  bond  lines  viewed  firom 
the  root  and  tip  ends  of  the  blade,  and  at  the 
abrasion  strip  bond  line  on  both  sides  of  the 
blade  from  the  root  to  the  tip. 

(c)  If  the  visual  inspection  indicates 
peeling,  flaking,  or  bubbling  paint,  remove 
the  paint  from  the  afiiscted  area  and  perform 
a  visual  inspection  for  corrosion. 

(1)  If  no  corrosion  is  noted,  refinish  the 
blade. 

(2)  If  corrosion  is  noted  in  the  bond  lines 
of  the  affiected  areas,  remove  the  blade  and 
replace  it  with  an  airworthy  blade. 
Replacement  with  an  airworthy  blade  that 
has  a  serial  number  not  listed  in  the 
Applicability  secUon  of  this  AD  constitutes  a 
terminating  action  for  this  AD. 

Note  2:  Bell  Helicopter  Textron,  Inc.  ASB 
No.  204-96-48,  Revision  A,  dated  February 
12, 1996,  pertains  to  this  AD. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Rotorcrafl 
Certification  Office,  Rotorcraft  Directorate, 
FAA.  Operators  shall  submit  their  requests 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Rotorcraft 
Certification  Office. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Rotorcraft  Certification 
Office. 


fe)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

(f)  This  amendment  becomes  effective  on 
September  23, 1996,  to  all  persons  except 
those  persons  to  whom  it  was  made 
inmiediately  effective  by  priority  letter  AD 
96-12-25,  issued  June  5, 1996,  which 
contained  the  requirements  of  this  - 
amendment 

Issued  in  Fort  Worth.  Texas,  on  August  26. 
1996. 

Duud  P.  Salvano, 

Manager,  Rotorcraft  Directorate,  Aircraft 
Certification  Service. 

(FR  Doc.  96-22574  Filed  9-5-96;  8:45  am] 
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14  CFR  Part  30 

[Docket  No.  9»-SW-ll-AD;  AmandmMit 
3»-«741;  AD  96-12-26] 

RIN  2120-AA64 

Airworthiness  Directhres;  Bell 
Helicopter  Textron,  Inc.  Manufactured 
Model  AH-1,  HH-1K,  TH-1F,  TH-1L, 
UH-1A,  UH-1B,  UH-1E,  UH-1F,  UH- 
1H.  UH-1L,  and  UH-1P  Helicoptera 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  Airworthiness  Directive  (AD) 
AD  96-12-26  which  was  sent 
previously  to  all  known  U.S.  owners 
and  operators  of  Bell  Helicopter 
Textron,  Inc.  (BHTI)  manufactiu^d 
Model  AH-1,  HH-lK,  TH-lF,  TH-lL. 
UH-IA,  UH-IB,  UH-IE,  UH-lF,  UH- 
IH,  UH-IL,  and  UH-lP  helicopters  by 
individual  letters.  This  AD  requires  a 
visual  inspection  of  each  tail  rotor  (T/ 
R)  blade  (blade)  for  peeling,  flaking,  or 
bubbling  paint  that  may  indicate 
corrosion;  an  inspection  for  corrosion,  if 
necessary;  and  replacement  of  the  T/R 
blade  with  an  airworthy  blade  if 
corrosion  is  discovered.  This 
amendment  is  prompted  by  an  FAA 
determination,  based  on  the 
manufacturer's  data,  that  certain  serial- 
numbered  T/R  blades  were 
manufactured  with  internal  leading 
edge  doublers  fabricated  firom  clad 
aluminum  instead  of  bare  aluminum 
material.  The  actions  specified  by  this 
AD  are  intended  to  prevent  debonding 
of  the  main  spar  internal  leading  edge 
doubler,  which  could  lead  to  failure  of 
a  T/R  blade  and  subsequent  loss  of 
control  of  the  helicopter. 
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DATES:  Effactive  September  23, 1996,  to 
all  persons  except  those  persons  to 
whom  it  was  made  immediately 
effective  b|  priority  letter  AD  96-12-26 
issued  on  ^e  5, 1996.  which  contained 
the  requiratnents  of  this  amendment. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
November  p.  1996. 
A00RE8SES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Office  of  the 
Assistant  Chief  Coimsel,  Attention: 
Rules  Docket  No.  96-SW-ll-AD.  2601 
Meacham  Blvd.,  Room  663,  Fort  Worth, 
Texas  76137. 

The  appbcable  service  infonnation 
may  be  obtained  from  Bell  Helicopter 
Textron,  Inc.,  P.O.  Box  482,  Fort  Worth, 
Texas  76101. 

FOR  FURTHf  R  INFORMATION  CONTACT:  Mr. 
Charles  Harrison ,  Aerospace  Engineer, 
Rotorcrafl  Certification  Office.  2601 
Meacham  Blvd.,  Fort  Worth,  Texas 
76137,  telephone  (817)  222-5447,  fax 
(817) 222-5960. 

SUPPLEMEffTARY  INFORMATION:  On  June  5, 
1996,  the  FAA  issued  priority  letter  AD 
96-12-26.  applicable  to  BHTl- 
manufactured  Model  AH-1.  HH— IK, 
TH-IF.  TH-lL.  UH-IA.  UH-lB.  UH- 
lE.  UH-lP,  UH-lH.  UH-IL.  and  UH-lP 
helicopters,  which  requires  a  visual 
inspection  of  each  T/R  blade  for  peeling, 
flaking,  or  bubbling  paint  that  may 
indicate  corrosion;  an  inspection  for 
corrosion,  if  necessary;  and. 
replacement  of  the  T/R  blade  with  an 
airworthy  blade  if  corrosion  is 
discovered.  That  action  was  prompted 
by  an  FAA  determinaticm,  based  on  the 
manufacturer's  data,  that  certain  serial- 
numbered  T/R  blades  were 
manufactured  v^th  internal  leading 
edge  doublers  fabricated  from  clad 
aluminuml  instead  of  bare  aluminimi 
material.  This  condition,  if  not 
corrected,  could  result  in  debonding  of 
the  main  spar  leading  edge  doubler, 
which  could  lead  to  failure  of  a  T/R 
blade  and  subsequent  loss  of  control  of 
the  helicopter. 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
BHTI-manufactured  Model  AH-1,  HH- 
IK,  TH-lF,  TH-IL.  UH-IA,  UH-lB, 
UH-IE,  UH-IF.  UH-IH,  UH-lL.  and 
UH-lP  helicopters  of  the  same  type 
design,  the  FAA  issued  priority  letter 
AD  96-12-26,  to  inspect  for  debonding 
of  the  mam  spar  internal  leading  edge 
doubler,  which  could  lead  to  failure  of 
'  a  T/R  blade  and  subsequent  loss  of 
control  of  the  helicopter.  The  AD 
requires,  within  10  hours  time-in- 
service  (nS)  after  the  effective  date  of 
this  AD,  4nd  thereafter  at  intervals  of 
not  more  than  7  calendar  days,  a  visual 


inspection  of  the  each  T/R  blade  for 
peeling,  flaking,  or  bubbling  paint  that 
may  indicate  corrosion,  or  corrosion 
along  the  bond  lines  viewed  from  the 
root  and  tip  ends  of  the  blade,  and  at  the 
abrasion  stiip  bond  line  on  both  sides  of 
the  blade  from  the  root  to  the  tip.  If 
peeling,  flaking,  or  bubbling  paint  is 
discovered,  the  paint  in  the  affected  area 
must  be  removed  and  the  blade  must  be 
inspected  for  corrosion.  If  corrosion  is 
discovered  in  the  affected  areas,  the 
blade  must  be  removed  and  replaced 
with  an  airworthy  blade. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
letters  issued  on  June  5, 1996  to  all 
known  U.S.  owners  and  operators  of 
BHTI-manufactxued  Model  AH-1,  HH- 
IK,  TH-IF,  TH-lL.  UH-IA,  UH-lB, 
UH-IE,  UH-lF,  UH-lH,  UH-lL,  and 
UH-lP  helicopters.  These  conditions 
still  exist,  and  the  AD  is  hereby 
published  in  the  Federal  Register  as  an 
amendment  to  section  39.13  of  the 
Federal  Aviation  Regulations  (14  CFR 
39.13)  to  make  it  effective  to  all  persons. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
argiunents  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  tripUcate  to  the  address  specified 
imder  the  caption  ADDRESSES.  All 
commimications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
9mended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 


concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  96SW-11-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  wiU 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibiUties  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Polid^  and  Procedures  (44 
FR  11034.  February  26. 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g).  40113, 44701. 
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2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

AD  96-12-26    Califsmia  D^Mitment  of 
Forestry;  Erickson  Air  Crane  Co.; 
Garlick  Helicopten;  Hawkins  and 
Powers  Aviation,  Inc.;  International 
HelicopterB,  inc.;  Smitli  Helicopters; 
Southwest  Florida  Aviation;  West  Coast 
Fabrications;  Western  International 
Aviation,  Inc.;  Williams  Helicopter 
Technology,  Inc.;  and  UNC  Helicopters: 
Amendment  39-9741.  Docket  No.  96- 
SW-ll-AD. 

Applicability:  Bell  Helicopter  Textron, 
Incmanufactured  Model  AH-1,  HH-lK.  TH- 
IF,  TH-IL,  UH-IA.  UH-IB,  UH-IB.  UH-lF. 
UH-IH,  UH-IL.  and  UH-IP  helicopters, 
with  tail  rotor  (T/R)  blade  (blade),  part 
number  (P/N)  204-011-702-015  or  -121, 
serial  numbers  (S/N)  A-20262  through  A- 
20268,  A-20270  through  A-20282,  A-20284 
through  A-20287,  A-20289  through  A- 
20422,  A-20424  through  A-20428,  A-20430 
through  A-20433,  A-20435  through  A- 
20464,  A-20466  through  A-20497,  A-20499 
through  A-21019,  A-21027  through  A- 
21031,  A-21041,  A-21047,  A-21049  and  A- 
21059,  installed,  certificated  in  any  category. 
Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
helicopters  that  have  been  modified,  altered, 
or  repaired  so  that  the  {jerformance  of  the 
requirements  of  this  AD  is  affiected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (d)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  cinrent  configuration 
eliminates  the  unsafe  condition,  or  difEorent 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  helicopter 
from  the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  debonding  of  the  main  spar 
internal  leading  edge  doubler,  which  could 
lead  to  failure  of  a  T/R  blade  and  subsequent 
loss  of  control  of  the  helicopter,  accomplish 
the  following: 

(a)  Within  10  hours  time-in-service  (TIS) 
after  the  effective  date  of  this  AD,  and 
thereafter  at  intervals  of  not  more  than  7 
calendar  days,  clean  each  T/R  blade  using  a 
mild  detergent  and  water  to  remove  soot  and 
grime. 

(b)  Visually  inspect  each  T/R  blade  for 
peeling,  flaking,  or  bubbling  paint,  or 
corrosion  along  the  bond  lines  viewed  from 
the  root  and  tip  ends  of  the  blade,  and  at  the 
abrasion  strip  bond  line  on  both  sides  of  the 
blade  from  the  root  to  the  tip. 

(c)  If  the  visual  inspection  indicates 
peeling,  flaking,  or  bubbling  paint,  remove 
the  paint  from  the  affiected  area  and  perform 
a  visual  inspection  for  corrosion. 


(1)  If  no  corrosion  is  noted,  refinish  the 
blade. 

(2)  If  corrosion  is  noted  in  the  bond  lines 
of  the  a%cted  areas,  remove  the  blade  and 
replace  it  with  an  airworthy  blade. 
Replacement  with  an  airworthy  blade  that 
has  a  serial  number  not  listed  in  the 
Applicability  section  of  this  AD  constitutes  a 
terminating  action  for  this  AD. 

Not*  2:  Bell  Helicopter  Textron,  Inc.  ASB 
No.  204-9648,  Revision  A,  dated  February 
12, 1996,  which  pertains  to  Model  2048 
helicopters,  also  pertains  to  this  AD. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Rotorcraft 
Certification  Office,  Rotorcraft  Directorate, 
FAA.  Operators  shall  submit  their  requests 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Rotorcraft 
Certification  Office. 

Ntta  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Rotorcraft  Certification 
Office. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

(f)  This  amendment  becomes  effective  on 
September  23, 1996,  to  all  persons  except 
those  persons  to  whom  it  was  made 
immediately  effective  by  priority  letter  AD 
96-12-26,  issued  June  5, 1996,  which 
contained  the  requirements  of  this 
amendment. 

Issued  in  Fort  Worth,  Texas,  on  August  26, 
1996. 

Daniel  P.  Salvano, 

Manager,  Rotorcraft  Directorate,  Aircraft 

Certification  Service. 

(FR  Doc.  96-22573  Filed  9-5-96;  8:45  amj 
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14  CFR  Part  39 

[Docket  No.  96-CE-1S-AD;  Amendment  39- 
9748;  AD  90-18-21] 

RIN  2120-AA84 

Airworthiness  Directives;  Pilatus 
Britten-Norman  Ltd.  (formeriy  Britten- 
Norman)  BN-2A  and  BN2A  IMK.  Ill 
Series  Airplanes 

AQENCY:  Federal  Aviation 
Administration,  E)OT. 
action:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
Airworthiness  Directive  (AD)  75-26-15, 
which  currently  requires  repetitively 
inspecting  the  aileron  mass  balance 
clamp  unit  attachment  for  looseness  on 
Pilatus  Britten-Norman  Ltd.  (Pilatus 
Britten-Norman)  BN-2A  and  BN2A  MK. 


Ill  series  airplanes,  and  modifying  the 
aileron  and  mass  balance  clamp  unit  if 
any  looseness  is  found.  The  Federal 
Aviation  Administration's  policy  on 
aging  commuter-class  aircraft  is  to 
eliminate  or,  in  certain  instances, 
reduce  the  number  of  certain  repetitive 
short-interval  inspections  when 
improved  parts  or  modifications  are 
available.  This  action  retains  the 
repetitive  inspections  required  by  AD 
75-26-15,  and  requires  modifying  the 
aileron  and  mass  balance  unit  (at  a 
certain  time)  as  terminating  action  for 
the  repetitive  inspection  reqtiirement. 
The  actions  specified  in  this  AD  are 
intended  to  prevent  failure  of  the 
aileron  mass  balance  attachment,  which 
could  result  in  loss  of  control  of  the 
airplane. 
DATES:  Effiactive  October  25. 1996. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  ENrector 
of  the  Federal  Register  as  of  October  25, 
1996. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  firom 
Pilatus  Britten-Norman  Limited, 
Bembridge,  Isle  of  Wight,  United 
Kingdom  P035  5PR;  telephone  44-1983 
872511;  facsimile  44-1983  873246.  This 
information  may  also  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  96-CE-16-AD,  Room 
1558,  601  E.  12th  Street,  Kansas  Qty, 
Missouri  64106;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Stiwt,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Tom  Rodriguez,  Program  Officer, 
Brussels  Aircraft  Certification  Division, 
FAA,  Europe,  Africa,  and  Middle  East 
Office,  c/o  American  Embassy,  B-1000 
Brussels,  Belgiimi;  telephone  (32  2) 
508.2717;  facsimile  (32  2)  230.6899;  or 
Mr.  Jeffrey  Morfitt,  Project  Officer, 
Small  Airplane  Directorate,  Airplane 
Certification  Service,  FAA,  1201 
Walnut,  suite  900,  Kansas  City,  Missouri 
64106;  telephone  (816)  426-6932; 
facsimile  (816)  426-2169. 

SUPPLEMENTARY  It^ORMATION: 

Events  Leading  to  This  Action 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  Pilatus  Britten-Norman  BN-2A 
and  BN2A  MK.  Ill  series  airplanes  was 
published  in  the  Federal  Register  on 
May  9, 1996  (61  FR  21146).  The  action 
proposed  to  supersede  AD  75-26-15 
with  a  new  AD  that  would  (1)  retain  the 
requirements  of  repetitively  inspecting 
the  aileron  mass  balance  ciamp  unit 
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attachment  for  looseness  and  modifying 
any  aileron  and  mass  balance  imit 
immediately  where  looseness  is  found; 
and  (2)  require  modifying  the  aileron 
and  mass  btlance  unit  (at  a  cwtain  time) 
if  not  previously  required.  The 
modification  would  terminate  the  need 
for  the  repetitive  inspections  of  the 
aileron  and  mass  balance  unit 
attachment.  Accomplishment  of  the 
proposed  actions  would  continue  to  be 
in  accordanpe  with  Britten-Norman 
Service  Bulletin  No.  BN-2/SB.67,  Issue 
1.  dated  October  24. 1973. 

Interested  persons  have  been  afforded 
an  opportumity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 

The  FAA's  Determinatioii 

After  caraful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  burden 
upon  the  ptiblic  than  was  already 
proposed. 

CostlmpaqI 

The  FAAI  estimates  that  109  airplanes 
in  the  U.S.  ^registry  will  be  affected  by 
this  AD.  that  it  will  take  approximately 
10  workhowrs  (inspection:  1  workhour; 
modification:  9  workhours)  per  airplane 
to  accomplish  the  action,  and  that  the 
average  labor  rate  is  approximately  $60 
an  hour.  Parts  cost  approximately  $160 
per  airplanp.  Based  on  these  figures,  the 
total  cost  impact  of  this  AD  on  U.S. 
operators  ii  estimated  to  be  $82,840. 
This  figure  only  takes  into  account  the 
cost  of  the  initial  inspection  and 
inspectionjterminating  modification  and 
does  not  tme  into  account  the  cost  of 
repetitive  inspections.  The  FAA  has  no 
way  of  determining  the  number  of 
repetitive  fcispections  each  of  the 
owners/ofJbrators  will  incur  over  the  life 
of  the  affected  airplanes. 

This  figure  is  also  based  on  the 
assumptioh  that  no  affected  airplane 
owner/opqrator  has  accomplished  the 
required  modification.  This  action 
eliminates  the  repetitive  inspections 
required  bi  AD  75-26-15.  The  FAA  has 
no  way  of  determining  the  operational 
levels  of  efch  individual  operator  of  the 
affected  ai^lanes.  and  subsequently 
cannot  determine  the  repetitive 
inspectior  costs  that  would  be 
eliminatec  by  this  action.  The  FAA 


estimates  these  costs  to  be  substantial 
over  the  long  term. 

Pilatus  Britten-Norman  does  not  know 
the  number  of  parts  distributed  to  the 
affected  airplane  owners/operators. 
Numerous  sets  of  parts  were  sent  out  to 
the  owners/operators  of  the  affected 
airplanes,  but  over  the  years  Pilatus 
Britten-Norman  has  not  retained  these 
records.  The  company  believes  that 
most  of  the  affected  airplanes  already 
have  the  required  inspection- 
terminating  modification  incorporated. 


The  FAA's  Aging  Commoter  CI 
Aircraft  Policy 

This  AD  is  part  of  the  FAA's  aging 
commuter  airplane  policy,  which  briefly 
states  that,  when  a  modification  exists 
that  could  eliminate  or  reduce  the 
number  of  required  critical  inspections, 
the  modification  should  be 
incorporated. 

The  intent  of  the  FAA's  aging 
commuter  airplane  program  is  to  ensure 
safe  operation  of  airplanes  that  are  in 
commercial  service  without  adversely 
impacting  private  operators.  Of  the 
approximately  109  airplanes  in  the  U.S. 
registry  that  would  be  affected  by  this 
AD,  the  FAA  has  determined  that 
approximately  25  percent  are  operated 
in  scheduled  passenger  service  by  11 
different  operators.  A  significant 
number  of  the  remaining  75  percent  are 
operated  in  other  forms  of  air 
transportation  such  as  air  cargo  and  air 

taxi. 

This  action  allows  1,000  hours  time- 
in-service  (TIS)  after  the  effective  date  of 
the  AD  before  mandatory 
accomplishment  of  the  design 
modification.  The  average  utilization  of 
the  fleet  for  those  airplanes  in 
commercial  commuter  service  is 
approximately  25  to  50  hours  TIS  per 
week.  Based  on  these  figures,  operators 
of  airplanes  involved  in  commercial 
operation  will  have  to  accomplish  the 
modification  within  5  to  10  months  after 
this  AD  becomes  effective.  For  private 
owners,  who  typically  operate  between 
100  to  200  hours  TIS  per  year,  this 
allows  5  to  10  years  before  the  required 
modification  becomes  mandatory.  The 
time  it  would  take  those  in  air  cargo/air 
taxi  operations  before  this  action 
becomes  mandatory  is  unknown 
because  of  the  wide  variation  between 
each  airplane  used  in  this  service.  The 
exact  numbers  would  fall  somewhere 
between  the  average  for  commuter 
operators  and  private  operatore. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 


on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  copy  of  the  final  " 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Airworthiness  Directive  (AD) 
75-26-15.  Amendment  39-2464,  and  by 
adding  a  new  AD  to  read  as  follows: 

96-18-21    Pilatus  Britten-Norman: 

Amendment  39-9748;  Docket  No.  96- 
CE-16-AD.  Supersedes  AD  75-26-15, 
Amendment  39-  2464.  Applicability: 
Models  BN-2,  BN-2A,  BN-2A-6.  BN- 
2A-6,  BN-2A-2,  BN-2A-9,  BN-2A-3, 
BN-2A-20,  BN-2A-21.  BN-2A-26,  BN- 
2A-27,  BN2A  MK.  Ill,  BN2A  MK.  111- 
2,  and  BN2A  MK.  111-3  airplanes  (all 
serial  numbers),  certificated  in  any 
category. 
Note  1:  This  AD  applies  to  each  airplane 
identified  inthe  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  perfoMnance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
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altamative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  aiddiessed  by  this 
AD;  and.  If  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD,  unless  alnady 
accomplished. 

To  prevent  failure  of  the  aileron  mass 
balance  attachment,  which  could  result  in 
loss  of  control  of  the  airplane,  accomplish  the 
following: 

(a)  Prior  to  the  first  flight  of  each  day  after 
the  effective  date  of  this  AD  (see  NOTE  2  of 
this  AD),  inspect  the  attachment  of  the 
aileron  mass  balance  clamp  unit  for 
looseness  in  accordance  with  the 
"Inspection"  section  of  Britten-Norman 
Service  Bulletin  (SB)  No.  BN-2/SB.67,  Issue 
1.  dated  October  24, 1973. 

Note  2:  The  "prior  to  first  flight  of  each  day 
after  the  effective  date  of  this  AD" 
compliance  time  required  by  paragraph  (a)  of 
this  AD  is  exactly  the  same  as  required  )^  AD 
7&-26-15  (superseded  by  this  AD). 

(b)  If  a  loose  attachment  of  the  aileron  mass 
balance  clamp  unit  is  found  during  any  of  the 
inspections  required  by  this  AD,  prior  to 
further  flight,  modify  the  aileron  and  mass 
balance  clamp  unit  in  accordance  with  the 
"b.  Sequence  of  Operations"  section  of 
Britten-Norman  SB  No.  BN-2/SB.67,  Issue  1, 
dated  October  24, 1973. 

(c)  Within  the  next  1.000  hours  time-in- 
servioe  after  the  effective  date  of  this  AD, 
unless  already  accomplished  as  specified  and 
required  by  paragraph  (b)  of  this  AD,  modify 
the  aileron  and  mass  balance  clamp  unit  in 
acccHxianca  with  the  "b.  Sequence  of 
Operations"  section  of  Britten-Norman  SB 
No.  BN-2/SB.67,  Issue  1,  dated  October  24, 
1973. 

(d)  Accomplishing  the  modification 
required  >y  paragraph  (b)  or  (c)  of  this  AD 
is  considered  terminating  action  for  the 
repetitive  inspection  requirement  of  this  AD. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Manager,  Brussels  Aircraft  Certification 
Division.  Europe,  Africa.  Middle  East  office, 
FAA,  do  American  Embassy,  1000  Brussels, 
Belgium.  The  request  should  be  forwarded 
through  an  appropriate  FAA  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Brussels  Aircraft 
Certification  Division.  Alternative  methods  of 
compliance  approved  in  accordance  with  AD 
75-26-15  (superseded  by  this  action)  are  not 
considered  approved  as  alternative  methods 
of  compliance  with  this  AD. 

Note  S:  Infcnrmation  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Brussels  Aircraft 
Certification  Division. 


(g)  The  inspections  and  modification 
required  by  this  AD  shall  be  done  in 
accordance  %vith  Britten-Norman  Service 
Bulletin  No.  BN-2/SB.67,  Issue  1.  dated 
October  24. 1973.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.Q 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Pilatus  Britten-Norman 
Limited,  Bembridge,  Isle  of  Wight,  United 
Kingdom  P035  5PR.  Copies  may  be 
inspected  at  the  FAA,  Central  Region,  Office 
of  the  Assistant  Chief  Counsel,  Room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri,  or 
at  the  Office  of  the  Federal  Raster,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC 

(h)  This  amendment  (39-9748)  supersedes 
AD  75-2&-15,  Amendment  39-2464. 

(i)  This  amendment  (39-9748)  becomes 
effective  on  October  25, 1996. 

Issued  in  Kansas  Qty,  Missouri,  on  August 
29,1996. 

Hemy  A.  Amatrong. 

Acting  Manager,  Small  Airplane  Directorate.  • 

Aircraft  CerttficaHpn  Savice. 

[FR  Doc.  96-22687  Filed  9-5-96;  8:45  am] 

■lUJNQ  COOC  4«1»-13-P 


14CFRPart39 

[Doctot  No.  ai-ANE-S*;  AiiMndmMit  3»- 
9470;  AD  91-21-01  R1] 

mN2i2awue4 

Ainworthlnaaa  Directtvea;  Textron 
Lycoming  Model  TIO-540-S1AD 
ReciprooBting  Enginea 

agency:  Federal  Aviation 
Administration,  DOT. 
ACnON:  Final  rule;  correction. 

SUMMARY:  This  document  makes  a 
coirection  to  Airworthiness  Directive 
(AD)  91-21-01  Rl  applicable  to  Textron 
Lycoming  Model  TIO-540-SlAD 
reciprocating  engines  that  was 
published  in  the  Federal  Register  on 
June  7,  1996  (61  FR  29003).  The 
reference  to  the  New  York  Aircraft 
Certification  Office  in  Note  3  following 
the  paragraph  describing  the  procedure 
for  obtaining  an  alternative  method  of 
compliance  was  omitted.  This 
dociunent  corrects  that  omission.  In  all 
other  respects,  the  original  dociunent 
remains  die  same. 
EFFECTIVE  DATE:  September  6. 1996. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Richard'Fiesel,  Aerospace  Engineer, 
New  YoA  Aircraft  Certification  Office, 
FAA,  Engine  and  Propeller  Directorate, 
10  Fifth  St.,  3rd  Floor,  VaUey  Stream, 
NY  11581-1200;  telephone  (516)  256- 
7504,  fax  (516)  568-2716. 
SUPPLEMENTARY  INFORMATKM:  A  final 
rule  airworthiness  directive  applicable 
to  Textron  Lycoming  Model  TIO-540- 
SlAD  reciprocating  engines,  was 


pubUshed  in  the  Federal  Register  on 
June  7, 1996  (61  FR  29003).  The 
following  conection  is  needed: 

138.13    [ComcMl 

On  page  29005,  in  the  first  coliunn,  in 
the  Compliance  Section,  in  Note  3  of 
paragraph  (c).  in  the  fourth  line, 
"obtained  from."  is  corrected  to  read 
"obtained  from  the  New  York  Aircraft 
Certffication  Office". 

Issued  in  Burlington,  MA,  on  August  28, 
1996. 

Jay  J.  Pardee. 

Manager.  Engine  and  Propeller  Directorate. 
Aircraft  Certification  Serrice. 
[FR  Doa  9&-22773  Filed  9-5-96;  8:45  am] 
■LUMQ  COM  4»l».1»^ 


14  CFR  Part  71 

[Alripace  Docfcst  No.  96-nA80-1S] 

Amendment  to  Claaa  E  Akapaoe; 
Tampa.  FL 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  modifies  the 
Class  E  airspace  area  at  Tampa,  FL,  to 
accommodate  a  GPS  RWY  18  Standard 
Instrument  Approach  Procedure  (SLAP) 
for  the  Vandenberg  Airport.  Additional 
controlled  airspace  extending  upward 
from  700  feet  above  the  surface  (AGL)  is 
needed  to  accommodate  this  SIAP  and 
for  instnunent  flight  rules  (IFR) 
operations  at  the  airport.  The  operating 
status  of  the  airport  will  change  from 
VFR  to  include  IFR  operations 
concturent  with  publication  of  this 
SIAP. 

EFFECTIVE  DATE:  0901  UTC,  December  5, 
1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beimy  L.  McGlamery,  System 
Management  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration,  P.O.  Box  20636, 
Atlanta,  Georgia  30320;  telephone  (404) 
305-5570. 

SUPPLEMENTARY  INFORMATION: 
History 

On  Jtme  24,  1996,  the  FAA  proposed 
to  amend  Part  71  of  the  Federal  Aviation 
Regidations  (14  CFR  Part  71)  by 
modifying  Class  E  airspace  at  Tampa,  FL 
(61  FR  32374).  This  action  would 
provide  adequate  Class  E  airspace  for 
IFR  operations  at  the  Vandenbeig 
Airport 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
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No  comments  objecting  to  the  proposal 
were  received.  Designations  for  Class  E 
airspace  extending  upward  from  700 
feet  or  more  above  the  surface  are 
published  In  Paragraph  6005  of  FAA 
Order  7400. 9C  dated  August  17, 1995, 
and  effective  September  16. 1995.  The 
Class  E  airspace  designation  Listed  in 
this  document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CER 
part  71)  modifies  Class  E  airspace  at 
Tampa,  FL^  to  accommodate  a  GPS  RWY 
18  SIAP  aiii  for  IFR  operations  at  the 
Vandenberg  Airport.  The  operating 
status  of  the  airport  will  change  from 
VFR  to  include  IFR  operations 
concurrent!  with  publication  of  this 
SIAP. 

The  FAA  has  determined  that  this 
regulation  Only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore,  (1)  is  not  a 
"significant  regulatory  action"  under 
ExecutiveOrder  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44  ' 
FR 11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  ao  minimal.  Since  this  is  a 
routine  m*ter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Criteria  of  the  Regulatory 
FlexibilitylAct 

List  of  Su^ects  in  14  CFRPait  71 

Airspace,  Incorporation  by  reference, 
Navigatioi^  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  Part  71  as  follows: 

PART  71-^AMENDeDl 

1.  The  a^ithority  citation  for  14  CFR 
Part  71  coiitinues  to  read  as  follows: 

.  Authority:  49  U.S.C.  106(g);  40103.  40113. 
40120;  EO  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Compj,  p.  389;  14  CFR  11.69. 

$71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  7\\  of  Federal  Aviation 
Administration  Order  7400.9C,  Airsp»ce 
EtesignatiQns  and  Reporting  Points, 
dated  Audust  17, 1995,  and  effective 
Septemb^  16, 1995,  is  amended  as 
follows: 


Pamgraph  6005    Class  E  airspace  areas 
extending  upward  from  700  feet  above  the 
surface  of  the  earth. 

•  •        *        *        • 

ASO  GA  E5  Tampa.  FL  [Reviced] 
Tampa  International  Airport.  FL 

(Lat.  27'5  8'32"N.  long.  82"31'59"W) 
SL  Petersburg-Clearwater  International 
Airport 

(Ut  27»54'39"N,  long.  82"41'14"W) 
MacDill  AFB 

(Ut.  2r50'57"N,  long.  82»31'17"W) 
Peter  O  Knight  Airport 

(Ut  2r54'56"N,  long.  82»26'57"W) 
Albert-Whitted  Airport 

(Ut.  27"'45'54'TSI.  long.  82''37'38"W) 
Vandenberg  Airport 

(Ut  26'fXy33'ti.  long.  82»20'59"W) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7-mile  radius 
of  Tampa  International  Airport,  St 
Petersburg-Clearwater  International  Airport, 
MacDill  AFB  and  Peter  O  Knight  Airport  and 
within  a  6.3-mile  radius  of  Albert-Whitted 
Airport  and  Vandenberg  Airport,  excluding 
that  airspace  within  the  Ukeland.  FL,  Class 
E  airspace  area. 

*  *         •         •         * 

Issued  in  College  Park.  Georgia,  on  August 
27, 1996. 

Beany  L.  McGlanmy, 
Acting  Manager,  Air  Traffic  Division. 
Southern  Region. 
[FR  Doc  96-22837  Filed  9-5-96;  8:45  ami 
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14  CFR  Part  71 

[Alrapaoe  Docket  No.  9e-A80-111 

Amendment  to  Class  E  AirsfMce; 
Smlthflekl,NC 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule. 


SUMMARY:  This  amendment  modifies  the 
Class  E  airapace  area  at  Smithfield,  NC, 
as  a  result  of  an  airspace  review 
conducted  to  accommodate  an 
amendment  to  the  LOC/DME  RWY  3 
Standard  Instrument  Approach 
Procedure  (SIAP)  for  the  Smithfield/ 
Johnston  County  Airport.  Less 
controlled  airspace  extending  upward 
fitjm  700  feet  above  the  surface  (AGL)  is 
needed  to  accommodate  this  SIAP  and 
for  instrimient  flight  rules  (IFR) 
operations  at  the  airport. 
^FECnVE  date:  0901  UTC,  December  5, 
1996. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Benny  L.  McGlamery,  System 
Management  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration,  P.O.  Box  20636, 
Atlanta,  Georgia  30320;  telephone  (404) 
305-5570. 


SUPPLEMBHTARY  INFORMATION: 
History 

On  July  10, 1996,  the  FAA  proposed 
to  amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  by 
m(xiifying  Class  E  airspace  at 
Smithfield,  NC  (61  FR  36314).  This 
action  would  provide  adequate  Class  E 
airapace  for  WR  operations  at  the 
Smithfield/Johnston  County  Airport. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Etosignations  for  Class  E 
airapace  extending  upward  from  700 
feet  or  more  above  the  surface  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9C  dated  August  17, 1995, 
and  effective  September  16, 1995.  The 
Class  E  airapace  designation  listed  in 
this  document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  modifies  Class  E  airapace  at 
Smithfield,  NC,  as  a  result  of  an  airapace 
review  conducted  to  accommodate  a 
LOC/DME  RWY  3  SIAP.  Less  controlled 
airapace  extending  upward  frnm  700 
feet  AGL  is  needed  to  accommodate  this 
SIAP  and  for  IFR  operations  at  the 
airport. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subfects  in  14  CFR  Part  71 

Airapace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  Part  71  as  follows: 
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PART  71— [AMENDEO] 

1.  The  authority  dtatioD  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g);  40103, 40113. 
40120;  EO  10854,  24  FR  0565,  3  CFR.  1059- 
1963  Ccmp.,  P.  389;  14  CFR  11.69. 

f71.1    [Anwndedl 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9C.  Airspace 
Designations  and  Reporting  Points, 
dated  August  17, 1995.  and  effective 
September  16. 1995.  is  amended  as 
follows: 

Paragmph  6005    Class  B  airspace  areas 
extending  upward  from  700  feet  above  the 
surface  of  the  earth. 


Devon  Avenue.  Des  Plaines.  Illinois 
60018.  telephone  (847)  294-7568. 

8UPn.EMENTARY  MFORMATKM: 


ASO  NC  E5  Smithfisld.  NC  [ReviMd] 

Snuthfield/Johnston  Aiipoit,  NC 
(Lat  35»32'27"  N,  long.  78»23'25''  W) 
That  airapece  extending  upward  &om  700 
feet  above  the  surface  within  a  6.5-niile 
radius  of  the  Smithfield/Johnston  County 
Airport  ASO  hM:  B5  Smithfield,  NC  [Revised] 

Issued  in  College  Park.  Georgia,  on  August 
27, 1996. 

Bomiy  L.  McGlaoMqr 

Acting  Manager,  Air  Traffic  Manager 
Southern  Region. 

(FR  Doc  96-22828  Filed  9-5-96;  8:45  am] 
MUMQ  OOOC  4t1»-1S-M 


14  CFR  Part  71 

[Alrapace  Docket  No.  96-^QL-1]  ■ 

Amandmant  to  Claaa  E  AlrafMca; 
Rochaatar.  MN 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT.  ■/ 

action:  Final  rule.  \ 

StMMARY:  This  action  amends  Class  E 
airspace  at  Rochester,  MN.  Additional 
controlled  airspace  is  required  for  the 
Copter  GPS  326  degrees  approach  to  St. 
Mary's  Hospital  Heliport.  Controlled 
airspace  extending  upward  from  700  to 
1200  feet  above  ground  level  (AGL)  is 
needed  to  contain  aircraft  executing  the 
approach.  The  intended  affect  of  this 
action  is  to  provide  segregation  of 
aircraft  using  instrument  approach 
procediues  in  instrument  conditions 
from  other  aircraft  operating  in  visual 
weather  conditions. 

EFFECTIVE  DATE:  0901  UTC,  October  10. 
1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  A.  Claybom.  Air  Traffic  Division, 
Operations  Branch,  AGL-530,  Federal 
Aviation  Administration,  2300  East 


History 

On  Wednesday,  May  29, 1996,  the 
FAA  proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  amend  Class  E  airspace  at 
Rochester.  MN  (61  FR  26855').  The 
proposal  was  to  add  controlled  airspace 
extending  upward  from  700  to  1200  feet 
AGL  to  contain  Instrument  Flight  Rules 
(IFR)  operations  in  controlled  airepace 
during  portions  of  the  terminal 
operatiod  and  while  transiting  between 
the  enroute  and  termincQ  environments. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proi>o8al  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  E  airspace 
designations  for  areas  extending  upward 
from  700  feet  or  more  above  the  surface 
of  the  earth  are  published  in  paragraph 
6005  of  FAA  Order  7400.9C  dated 
August  17. 1995.  and  eSisctive 
September  16. 1995.  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  £  airspace  designation 
listed  in  this  dociunent  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  amends  Class  E  airspace  at 
Rochester,  MN  to  accommodate  IFR. 
operators  executing  the  Copter  GPS  326 
degrees  approach  procediue  to  St. 
Mary's  Hospital  Heliport  Controlled 
airspace  extending  upward  from  700  to 
1200  feet  AGL  is  needed  to  contain 
aircraft  executing  the  approach.  The 
area  will  be  depicted  on  appropriate 
aeronautical  charts  thereby  enabling 
j^ots  to  circumnavigate  the  area  or 
otherwise  comply  with  IFR  procedures. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  tixe  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 


imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

Uat  of  Snl^ecte  in  14  CFR  Fait  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendmeiit 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  far  14  part  71 
continues  to  read  as  follows: 

Andiortty:  49  U.S.C.  106(g),  40103, 40113. 
40120:  E.0. 10854,  24  FR  0565.  3  CFR.  1959- 
1963  Camp.,  p.  389;  14  CFR  11.69. 

f7l.l    [Amended] 

2.  The  incorporation  by  refiarence  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9C,  Airepace 
Designations  and  Reporting  Points, 
dated  August  17, 1995.  and  eSsctive 
September  16, 1995,  is  amended  as 
follows: 

Paragraph  6005  Qass  B  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  MN  ES  Rochaatar,  MN  [K«viMd] 

Rochester  International  Airpcwt,  MN 

(Lat  43»54'32''  N,  long.  92*29'53''  W) 
St  Mary's  Hospital  Heliport,  MN 

(Lat  44*01 '11"  N,  long.  92*28'59"  W) 
Rochester  VOR/DME 
(Lat  43*46'58'  N.  long.  92»35'49"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surfece  within  a  6.7-mile 
radius  of  the  Rochester  International  Airport 
and  within  3.2  miles  each  side  of  the 
Rochester  VOR/DME  028  radial  extending 
from  the  6.7-mile  radius  to  7.9  miles 
southwest  of  the  airport,  within  5.3  miles 
southwest  and  4  miles  northeast  of  the 
Rochester  northwest  localizer  course 
extending  from  the  6.7-mile  radius  to  20 
miles  northwest  of  the  airport,  within  5.3 
miles  northeast  and  4  miles  southwest  of  the 
Rochester  southeast  localizer  course 
extending  from  the  6.7-mile  radius  to  17.3 
miles  southeast  of  the  airport  and  within  a 
6.4-niile  radius  of  the  St  Mary's  Hospital 
HeUport. 


Issued  in  Des  Plaines,  Illinois  on  August 
20, 1996. 
Maureen  Woods, 
Manager.  Air  Traffic  Division. 
[FR  Doc.  96-22833  FUed  9-5-«6;  8:45  am] 
■UMQ  coos  4M»-1S-M 
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Coast  QMrd 

33  CFR  Part  165 

|GQO01-«fr-109] 

RM2115-AA97 


Safety  Zoae:  Qrande  Ftoata  I 
Flraworfcs,  Hetnprtaad  Haitor.  NT 

AOBICV:  Cbast  Guard.  DOT. 
action:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
establishiitg  a  temporary  safety  zone  for 
the  Grande  Fiesta  Italiana  fireworks 
display  located  in  Hempstead  Haiiwr, 
New  YoA,  The  safety  zone  is  in  effect 
firom  9  pj*.  until  10:30  p.m.  on 
Saturday,  ^ptember  7, 1996.  The  safety 
zone  temporarily  closes  all  waters,  shore 
to  shore,  Within  a  300  yard  radius  of  a 
fireworics  barge  anchored  approximately 
300  yards  north  of  Bar  Beach,  Port 
Washington,  in  Hempstead  Harbor  New 
York. 

^FECnVE  DATE:  This  rule  is  effective 
from  9  p.m.  until  10:30  p.m.  on 
Satiirday,  September  7. 1996. 
FOR  FURnCR  mFORMATKM  CONTACT: 
Lieutenant  (Junior  Grade)  D.  D.  Gefell. 
Waterways  Oversight  Branch, 
Waterways  Management  CKvision,  Coast 
Guard  Activities  New  York.  (212)  668- 
7906. 

8UPPt.EMEirrARY  INF0RMATK3N: 

Regulatory  History 

Pursuant  to  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  (NPRM)  was  not 
published  for  this  regulation.  Good 
cause  exists  for  not  publishing  a  NPRM 
and  for  making  this  regulation  effective 
less  than  30  days  after  Federal  Register 
publication.  Due  to  the  date  on  which 
complete  information  regarding  this 
event  was  received,  there  was 
insufficient  time  to  draft  and  publish  a 
NPRM.  The  delay  that  would  be 
required  to  provide  a  30  day  delay 
effective  date  would  catise  the  event  to 
be  cancelled.  Cancellation  of  this  event 
is  contrary  to  public  interest  because  the 
event  is  intended  for  public 
entertainibent. 

Backgrovid  and  Purpose 

Bay  Fireworks  Company,  hic, 
submitted  an  Application  for  Approval 
of  Marina  Event  to  hold  a  fireworks 
display  on  the  waters  of  Hempstead 
Had>or.  Tlie  fireworks  program  is  being 
sponsored  by  the  Sons  of  Italy  of  Port 
Washington,  NY.  This  regulation  -' 
establishes  a  temporary  safety  zone  in 
all  waters  of  Hempstead  Harbor  within 
a  300  yard  radius  of  the  fireworks  barge 
anchored  approximately  300  yards 
north  of  Qar  Beach.  Port  Washington. 


NY.  at  or  near  40*49'52"N  latitude, 
73*39'10"W  longitude  (NAD  1983).  The 
safety  zone  is  in  effect  bom  9  pjn.  imtil 
10:30  p.m.  on  Saturday.  September  7. 
1996.  The  safety  zone  prevents  vessels 
from  transiting  this  portion  of 
Hempstead  Harbor,  and  is  needed  to 
protect  mariners  from  the  hazards 
associated  with  fireworics  exploding  in 
the  area. 

Regnlatory  Evaluation 

This  regulation  is  not  a  significant 
regulatory  action  imder  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  imder  section  6(a)(3)  of  that 
order.  It  has  been  exempted  firom  review 
by  the  Office  of  Management  and 
Budget  imder  that  order.  It  is  not 
significant  imder  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR 11040; 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
regulation  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  imder  paragraph 
10(e)  of  the  regulatory  policies  and 
procediues  of  DOT  is  luinecessary.  This 
regulation  closes  a  portion  of 
Hempstead  Harbor,  north  of  Bar  Beach 
to  vessel  traffic  bom  9  p.m.  until  10:30 
p.m.  on  Satiuday,  September  7, 1996. 
This  portion  of  Hempstead  Harbor  has 
limited  commercial  traffic  and  is  used 
primarily  by  recreational  vessels. 
Although  the  regulation  prevents  traffic 
from  transiting  this  area,  the  effect  of  the 
regulation  will  not  be  significant  for 
several  reasons:  the  dmation  of  the 
event  is  limited;  the  event  is  at  a  late 
hoiu;  the  amount  of  commercial  traffic 
in  the  area  is  minimal;  and  the 
extensive,  advance  advisories  which 
will  be  made. 

Small  Entities 

Under  the  Regulatwy  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  regulation 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  may  include 
(1)  small  businesses  and  not-for-profit 
organizations  that  are  not  independenUy 
owned  and  operated  and  are  not 
dominant  in  their  fields  and  (2) 
governmental  jiuisdictions  with 
populations  of  less  than  50.000. 

For  reasons  set  forth  in  the  Regulatory 
Evaluation,  the  limited  duration  and 
commercial  traffic.  Coast  Guard  certifies 
imder  5  U.S.C.  605(b)  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 


Collection  of  Information 

This  regulation  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  sag.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
action  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612  and  has  determined  that 
this  regulation  does  not  have  sufficient 
federalism  impUcations  to  warrant  the 
preparation  of  a  Federalism  Assessment 

Envinmment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  regulation 
and  concluded  that  under  section 
2.B.2.e.(34)(g)  of  Commandant 
Instruction  M16475.1B  (as  revised  by  59 
FR  38654,  July  29. 1994),  the 
promulgation  of  this  regulation  is 
categorically  excluded  fit>m  further 
environmental- documentation.  A 
Categorical  Exclusion  Determination 
and  Environmental  Analysis  Checklist 
are  included  in  the  docket. 

List  (rfSublects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Regulation 

For  reasons  set  out  in  the  preamble, 
the  Coast  Guard  amends  33  CFR  Part 
165  as  follows: 

PART  16&-[AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C  191; 
33  CFR  1.05-l(g),  6.04-1,  6.04-6,  and  160.5; 
49  CFR  1.46. 

2.  A  temporary  section  165.T01-109. 
is  added  to  read  as  follows: 

S 1 66.T01  -1 09    Safety  Zone:  Qrende  Fiesta 
Italiana  Fireworks  Display,  Hempstead 
Haibor,  Neiw  YoiIl 

(a)  Location.  The  waters  of  Hempstead 
Harbor,  shore  to  shore,  within  a  300 
yard  radius  of  a  fireworks  barge 
anchored  approximately  300  yards 
north  of  Bar  Beach,  Port  Washington. 
New  York,  at  or  near  40''49'52"N 
latitude  73*'39'10"W  longitude  (NAD 
1983). 

(b)  Effective  date.  This  section  is 
effective  from  9  p.m.  until  10:30  p.m.  on 
Saturday.  September  7. 1996. 

(c)  Regulations. 

(1)  The  general  regulations  contained 
in  33  C.F.R.  165.23  apply. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
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Coast  Guard  Captain  of  the  Port  or  the 
designated  on-scenoe  patrol  personnel. 
Coast  Guard  patrol  personnel  include 
commissioneid,  warrant,  and  petty 
ofBcers  of  the  Coast  Guard.  Upon  being 
hailed  by  a  Coast  Guard  vessel  via  siren, 
radio,  flashing  light,  or  other  means,  the 
operator  of  a  vessel  shall  proceed  as 
directed. 

Dated:  August  27, 1996. 

KidMTdCVlaiiii, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port,  New  York. 

(FR  Doc  96-22839  Piled  9-5-96;  8:45  am] 
aajJNQ  oooc  4»i».i4-m 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPwt52 
[WA43-7116;  FRL-SeOS-Q 

State  knptemwHaUon  Plan: 
Washington:  WHhdravval 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Final  rule;  withdrawal. 


SUMMARY:  Due  to  an  adverse  comment, 
EPA  is  withdrawing  the  effective  date 
for  the  approval  of  the  Inspection  and 
Maintenance  (1/M)  State 
Implementation  Plan  (SIP)  for 
Washington  State,  submitted  by  the 
Washington  Department  of  Ecology  to 
satisfy  the  requirements  of  sections 
182(b)(4)  and  182(c)(3)  of  the  Clean  Air 
Act  as  amended  and  Federal  I/M  rule  40 
CFR  part  51,  subpart  S.  The  original 
action  was  published  in  the  Federal 
Register  on  July  23, 1996.  as  a  direct 
final  rule,  61  FR  38086.  As  stated  in  the 
Federal  Register  document,  if  adverse 
or  critical  comments  were  received  by 
August  22, 1996,  the  effective  date 
would  be  delayed  and  timely  notice 
woiUd  be  published  in  the  Federal 
Register.  Therefore,  due  to  receiving  an 
adverse  comment  within  the  comment 
period.  EPA  is  withdrawing  the  final 
rule  and  will  address  the  comments 
received  in  a  subsequent  final  rule 
based  on  the  proposed  rule  also 
published  on  July  23, 1996,  61  FR 
38129.  EPA  will  not  institute  a  second 
comment  period  on  this  document 
EFFECTIVE  DATE:  This  withdrawal  is 
effective  on  September  6. 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Montel  Livingston,  Office  of  Air  Quality 
(OAQ-107),  EPA,  Seattle,  Washington 
98101,  (206)  553-0180. 
SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
rule  located  in  the  final  rules  section  of 
the  July  23. 1996  Federal  Register,  and 


in  the  short  informational  dociunent 
located  in  the  proposed  rule  section  of 
the  July  23, 1996  Federal  Regbter. 

List  of  SMb|ect*  in  40  CFR  Fait  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
Reference,  Nitrogen  dioxide.  Ozone, 
Volatile  organic  compounds. 

Dated:  August  27, 1996. 
Clurlea  Findlqr. 
Acting  Regional  Administrator. 
[FR  Doc.  96-22655  Filed  9-5-96;  8:45  am] 
BRXMQ  COOC  a6M-S»-f> 


the  July  25, 1996  Federal  Register,  and 
in  the  short  informational  dociunent 
located  in  the  proposed  rule  section  of 
the  July  25, 1996  Federal  Register. 

List  of  S«b)ects  in  40  CFR  Part  52 

Enviroiunental  protection.  Air 
pollution  control,  Caibm  monoxide. 
Incorporation  by  Reference, 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 

Dated:  August  27. 1996. 
OarlM  Findlajr, 
Acting  Regional  Administrator. 
IFR  Doc.  96-22656  Filed  9-5-96;  8:45  am) 


40  CFR  Part  52 
IWA47-7120;  FRL-6606-7] 

State  Impiementatton  Plan: 
Washington;  WIthdravval 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Final  rule;  withdrawal. 


SUMMARY:  Due  to  an  adverse  comment. 
EPA  is  withdrawing  the  effective  date 
for  the  approval  of  the  attainment 
demonstration  portion  of  the  Puget 
Sound  carbon  monoxide  (CO)  State 
Implementation  Plan  (SIP)  for 
Washington  State,  submitted  by  the 
Washington  Department  of  Ecology  for 
the  purpose  of  documenting  attainment 
of  the  national  ambient  air  quality 
standards  (NAAQS)  for  CO  to  satisfy 
certain  federal  requirements  for  an 
approvable  nonattaiiunent  area  CO  SIP 
for  the  Puget  Soimd  nonattainment  area. 
The  original  action  was  published  in  the 
Federal  Register  on  July  25, 1996,  as  a 
direct  final  rule,  61  FR  38597.  As  stated 
in  the  Federal  Register  document,  if 
adverse  or  critical  comments  were 
received  by  August  26, 1996.  the 
effective  date  would  be  delayed  and 
timely  notice  would  be  published  in  the 
Federal  Register.  Therefore,  due  to 
receiving  an  adverse  comment  within 
the  comment  period,  EPA  is 
withdrawing  the  final  rule  and  will 
address  the  comments  received  in  a 
subsequent  final  rule  based  on  the 
proposed  rule  also  published  on  July  25, 
1996,  61  FR  38683.  EPA  will  not 
institute  a  second  comment  period  on 
this  document 

EFFECTIVE  DATE:  This  withdrawal  is 
effective  on  September  6,  1996. 
FOR  FURTHER  MFORMATION  CONTACT: 
Montel  Livingston,  Office  of  Air  Quality 
(OAQ-107),  EPA,  Seattle,  Washii^on 
98101.  (206)  553-0180. 
SUPPLEMENTARY  MFORMATION:  See  the 
information  provided  in  the  direct  final 
rule  located  in  the  final  rules  section  of 


40  CFR  Part  52 
[TN-146-2-«608a:  FRL-6554-fl 

Approval  and  Promulgatton  of  Air 
Quality  Impiamantatlon  Plans, 
Tannssaaa;  Approval  of  Ravislons  To 
Permtt  Raqulramsnts,  DsAnttlons  and 
Administratlva  Raqulrwnante 

AGENCY:  Enviroiunental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  approving  revisions  to 
the  permit  requirements,  definitions, 
and  administrative  requirements  for  the 
Nashville/Davidson  County  portion  of 
the  Tennessee  State  Implementation 
Plan  (SIP).  On  November  16. 1994,  the 
State  submitted  revisions  to  the 
Nashville/Davidson  portion  of  the 
Tennessee  SIP  on  behalf  of  Nashville/ 
Davidson  County.  These  were  revisions 
to  the  permit  requirements  for  major 
sources  of  air  pollution,  including 
revisions  to  the  general  definitions, 
permit  requirements,  the  Board's 
powen  and  duties,  the  variances  and 
hearings  procedures,  the  measurement 
and  reporting  of  emissions,  and  the 
testing  procediues.  At  this  time,  EPA  is 
acting  on  revisions  submitted  on 
November  16,  1994.  EPA  is  approving 
all  of  the  submitted  revisions  except 
those  which  were  submitted  to  meet  the 
requirements  for  enhanced  monitoring. 
These  will  not  be  acted  on  at  this  time. 
DATES:  This  final  rule  is  effective 
NovembOT  5, 1996  unless  adverse  or 
critical  comments  are  received  by 
October  7, 1996.  If  the  effective  date  is 
delayed,  timely  notice  will  be  pubUshed 
in  the  Federal  Register. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Karen  Q 
Borel.  at  the  EPA  I^onal  Office  listed 
below.  Copies  of  the  docinnents  relative 
to  this  acticm  are  available  for  public 
inspection  during  normal  business 
houra  at  the  following  locations.  The 
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interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  ^ouis  before  the  visiting  day. 
Air  and  Radiation  Docket  and 
hiformatlon  Center  (Air  Docket  6102), 
U.S.  Environmental  Protection 
Agency,  401  M  Street.  SW. 
Washington.  DC  20460 
Environmoital  Protection  Agency. 
Region  4  Air  Programs  Branch.  345 
Courtlaiyl  Street,  NE..  AtlanU, 
Georgia  $0365 
Bureau  of  Environmental  Health 
Services,  Metropolitan  Health 
Department.  Nashville-Davidson 
County.  311 — 23rd  Avenue.  North. 
Nashville.  Tennessee  37203 
Tennessee  Department  of  Environment 
and  Conservation,  EKvision  of  Air 
Pollution  Control,  9th  Flow  L  *  C 
Annex,  401  Church  Street,  Nashville, 
Tennessee  37243-1531. 
FOR  FURTHCIt  INFOMIATION  OONTACT: 
Karen  C  Hbrel,  Regulatory  Planning  and 
Development  Section,  Air  Programs 
Branch,  Air,  Pesticides  k  Toxics 
Management  Division.  Region  4 
Environmantal  Protection  Agency,  345 
Courtland  Street,  N.E.,  Atlanta,  Georgia 
30365  .The  telephone  number  is  404/ 
347-3555  X4197.  Reference  file  TN- 
146-2-g608a. 

SUPPLEMENTARY  tNFORMATKM:  The  State 
of  Tennessee  submitted  revisions  to  the 
Nashville^Davidson  County  portion  of 
the  Tennessee  SIP  to  EPA  on  November 
16. 1994.  EPA  found  these  submittals  to 
be  complete  on  December  21. 1994.  EPA 
approved  several  portions  of  this 
submittal  on  July  28, 1995  (60  FR 
38712),  which  were  required  for 
Nashville/Davidson  County's  Federally 
enforceable  local  operating  permit 
(FELOP)  program.  At  that  time,  EPA 
also  approved  Nashville/Davidson 
Coimty's  FELOP  program  pursuant  to 
section  112  of  the  Clean  Air  Act  as 
amended  in  1990  (CAA). 

A.  SIP  Revisions 

The  Nashville/Davidson  County 
Board  of  Health,  officially  adopted 
proposed  amendments  to  the  Chapter 
10.56.  "Air  Pollution  Control"  of  the 
Metropolitan  Code  of  Laws  on  October 
6, 1994.  These  regulatory  revisions  to 
their  Chapter  10.56  make  changes  to 
some  definitions,  to  their  requirements 
for  public  hearings,  and  to  some  testing 
procedure  requirements.  These 
revisions  are  the  remainder  of  their  plan 
to  bring  the  SIP  into  accordance  with 
title  I  requirements  and  to  support  their 
title  V  program.  EPA  is  approving  all  of 
the  following  revisions  except  where  it 
is  specifically  noted  that  the  proposed 
revisions  are  not  receiving  action. 


Section  10.56.010— Definitions 

Definitions  of  "Legally  Enforceable" 
and  "Uniform  Administrative 
Procedures  Act"  were  added.  The 
definition  of  legally  enforceable  states 
that  "all  limitations  and  conditions 
which  are  enforceable  by  the  Director  or 
the  Administrator  *  •  *"  in  accordance 
with  the  requirements  of  the  CAA.  The 
Uniform  Administrative  Procedures  Act 
is  defined  as  the  Teimessee  Code 
Annotated  Title  4,  Chapter  5. 

Section  10.56.020— Construction 
Permits 

Paragraph  (A)(2)  was  revised  to 
require  that  sdl  hearings  now  be 
conducted  in  accordance  with  the 
Uniform  Administrative  Procedures  Act. 
This  formerly  stated  that  the  hearing 
would  simply  be  conducted  before  the 
Nashville/Davidson  Coimty 
MetropoUtan  Board  of  Health. 

Paragraph  (N)  was  added  to  this 
section.  This  paragraph  adds  the 
"  requirement  for  monthly  notification  of 
the  public,  through  newspaper 
advertisements,  of  the  applicants 
seeking  to  obtain  construction  or 
modification  permits  of  air  pollution 
sources. 

Section  10.56.090.C.4— Board— Powers 
and  Duties 

This  paragraph  has  been  revised  to 
change  the  appeal  process  for  civil 
penalties.  This  process  was  formerly 
conducted  in  accordance  with  the 
provisions  of  another  section  in  the  SIP 
(10.56.020).  This  will  now  be  done 
according  to  the  Uniform 
Administrative  Procedures  Act. 

Section  10.56.110— Rules  and 
Regulations— Hearing  Procedures 

Paragraph  (A)  has  been  revised  to 
allow  tiie  Board  to  conduct  a  hearing  in 
accordance  with  the  Uniform 
Administrative  Procedures  Act. 

In  paragraphs  (B)  and  (B)(2), 
references  to  "by  the  Board"  have  been 
deleted.  This  was  done  because  of  the 
new  requirements  to  do  hearings  in 
accordance  with  the  Uniform 
Administrative  Procedures  Act,  as  were 
previously  discussed  in  the  above 
paragraphs. 

Section  10.56.1 20.B— Complaint 
Notice — Hearings  Procedure 

These  hearings  will  now  be 
conducted  in  accordance  with  the 
contested  cases  provisions  in  the 
Uniform  Administrative  Procedures  Act, 
as  previously  defined.  The  specific 
requirements  for  conducting  a 
complaint  hearing,  as  defined  in 
subparagraphs  (1)  through  (7)  have  been 


deleted.  These  are  now  defined  in  the 
Uniform  Administrative  Procedures  Act 

Section  10.56.130.D.2— Variances- 
Hearings  Procedure 

These  public  hearings  will  now  be 
conducted  in  accordance  with  the 
Uniform  Administrative  Procedures  Act. 

Section  10.56.290.D  and  E— 
Measurement  and  Reporting  of 
Emissions 

The  revisions  to  Section  10.56.290  for 
enhanced  monitoring  are  in  response  to 
a  May  21. 1994,  SIP  call  from  EPA 
Region  4  which  was  based  on  a 
proposed  rule.  However,  the  EPA  is 
taking  no  action  on  revisions  to  Section 
10.56.290  of  the  Nashville/Davidson 
County  SIP  at  this  time  because  the 
federal  requirement  to  which  the 
revision  pertains  is  not  yet  final. 

Section  10.56.300.B— Testing 
Procedures 

This  paragraph  addresses  the 
requirements  for  demonstrating 
compliance  with  emission  standards. 
The  phrase  "The  determination  of  has 
been  deleted  and  replaced  with  "Source 
testing  conducted  for  the  purpose  of 
demonstrating." 

Final  Action 

EPA  is  fully  approving  the  submitted 
revisions  to  the  Nashville/Davidson 
Coimty  portion  of  the  Tennessee  State 
Implementation  Plan  (SIP)  with  the 
exception  of  the  enhanced  monitoring 
provisions  in  Section  10.56.290,  whidi 
are  not  being  acted  on  in  this 
rulemaking. 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontrovereial 
action  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
docimient  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  on  November  5, 
1996  imless,  by  October  7. 1996,  adverse 
or  critical  comments  are  received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  dociunent  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  the  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  action.  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time.  If  no  such 
comments  are  received,  the  public  is 
advised  that  this  action  will  be  effective 
on  November  5, 1996. 
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Under  section  307(b)(1)  of  the  Act,  42 
U.S.C.  7607  (b)(1),  petitions  for  judicial 
review  of  this  action  must  be  filed  in  the 
United  States  Court  of  Appeals  for  the 
appropriate  circuit  by  [insert  date  60 
days  from  date  of  publication).  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  [See  section 
307(b)(2)  of  the  Act,  42  U.S.C  7607 
(b)(2).] 

This  action  has  been  classified^as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995,  memorandum  from  Maiy  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  from  E.0. 12866 
review. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  any  SIP  shall  be 
considered  separately  in  light  of  specific 
.  technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 
Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  business,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

SIP  approvals  under  sections  110  and 
subchapter  I,  part  D  of  the  Act  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-state  relationship 
under  the  Act,  preparation  of  a 
regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Act  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 


Union  Electric  Co.  v.  U.S.E.P.A.,  427 
U.S.  246.  256-66  (1976);  42  U.S.C. 
7410(a)(2)  and  7410(k)(3). 

Under  Sections  202,  203,  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  ("Unfunded  Mandates  Act"), 
signed  into  law  on  March  22, 1995,  EPA 
must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  the  private  sector,  or  to  State, 
local,  or  tribal  governments  in  the 
a^regate. 

Through  sulnnission  of  this  state 
implementation  plan  or  plan  revision, 
the  State  and  any  affected  local  or  tribal 
governments  have  elected  to  adopt  the 
program  provided  for  under  Section  165 
of  the  CAA.  These  rules  may  bind  State, 
local  and  tribal  governments  to  perform 
certain  actions  and  also  require  the 
private  sector  to  perform  certain  duties. 
EPA  has  determined  that  the  rules  being 
approved  by  this  action  will  impose  no 
new  requirements,  since  such  sources 
are  already  subject  to  these  regulations 
under  State  law.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  &t>m  this  action. 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  pubUcation  of  the  rule  in 
today's  Federal  Roister.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Incorporation 
by  reference.  Reporting  and 
recordkeeping  requirements. 

Dated:  July  18,  1996. 
A.  Stanley  Meibuig, 
Acting  Regional  Administrator. 

Part  52  of  chapter  I,  title  40.  Code  of 
Federal  Regulations,  is  amended  as 
follows: 


PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42.U.S.C  7401-7671q. 

Subpart  RR— {Amended] 

2.  Section  52.2220  is  amended  by 
adding  paragraph  (c)(141)  to  read  as 
follows: 

§52.2220    kJentmcation of plaa 


(c)*  *• 

(141)  On  November  16, 1994,  the 
State  submitted  revisions  to  the 
Nashville/Davidson  portion  of  the 
Tennessee  State  Implementation  Plan 
(SIP)  on  behalf  of  Nashville/Davidson 
County.  These  woe  revisions  to  the 
permit  requirements  for  major  sources 
of  air  pollution,  including  revisions  to 
the  general  definitions,  permit 
requirements,  the  Board's  powers  and 
duties,  the  variances  and  hearings 
procedures,  the  measurement  and 
reporting  of  emissions,  and  the  testing 
procedures.  These  revisions  incorporate 
chaiiges  to  Nashville's  Chapter  10.56 
which  are  required  in  the  Clean  Air  Act 
as  amended  in  1990  and  40  CFR  part  51, 
subpart  I. 

(i)  Incorporation  by  reference. 

(A)  Code  of  Laws  of  the  Metropolitan 
Government  of  Nashville  and  Davidson 
County,  Tennessee,  Chapter  10.56, 
except  Section  10.56.290,  Air  Pollution 
Control,  approved  on  October  6, 1994, 
except  Section  10.56.010,  definition  of 
"Regulated  Pollutant";  Section 
10.56.050,  paragraphs  (C),  (D),  and  (E); 
Section  10.56.080. 
(ii)  Other  material.  None. 

(FR  Doc.  96-22807  Filed  9-5-96: 8:45  ami 
MLUNQOOOei 


40  CFR  Part  52 

(TN  167-1-0627a;  FRL-S«06-q 

Contror  Strategy:  Ozone  (O3); 
Tennessee 

AQENCY:  Environmental  Protection 
Agency  (EPA). 

ACTKM:  Final  rule;  withdrawal. 

SUMMARY:  Due  to  adverse  comments, 
EPA  is  withdrawing  the  approval  of  an 
exemption  request  from  the  oxides  of 
nitrogen  (NOx)  reasonably  available 
control  technology  (RACT)  and 
conformity  requirements  of  the  Clean 
Air  Act  as  amended  in  1990  (CAA)  for 
the  five  county  Middle  Tennessee 
(Nashville)  moderate  ozone  (O3) 
nonattainment  area.  The  original  action 
was  published  in  the  Federal  Register 
on  July  11,  1996,  as  a  direct  final  rule. 
As  stated  in  the  Federal  Re^ster 
document,  if  adverse  or  critical 
comments  were  received  by  August  1 2, 
1996,  the  effective  date  would  be 
delayed  and  timely  notice  would  be 
published  in  the  Federal  Register. 
Therefore,  due  to  receiving  adverse 
comments  within  the  comment  period, 
EPA  is  withdrawing  the  final  rule  and 
will  address  all  public  comments 
received  in  a  subsequent  final  rule 
based  on  the  proposed  rule  also 
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published  on  July  11. 1996.  EPA  will 
not  institute  a  second  conunent  period 
on  this  document. 
EFFECTIVE  OATE:  This  withdrawal  is 
efiiective  September  6. 1996. 
FOR  FURTHBR  mFORMATION  CONTACT: 
William  C  Denman.  Regulatory 
Planning  aad  £>evelopment  Section,  Air 
Programs  Branch,  United  States 
Environmental  Protection  Agency, 
Region  4.  Atlanta  Fedmal  Cmter,  100 
Alabama  Street.  SW,  Atlanta,  Georgia 
30303-310i.  (404)  562-9030. 
SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
rule  located  in  the  final  rules  section  of 
the  July  11. 1996  Federal  Register  at  (61 
FR  36502),  and  in  the  docimient  located 
in  the  proposed  rule  section  of  the  July 
11, 1996  Federal  Register  at  (61  FR 
36534).      I 

List  of  Sul^ecta  in  40  C7R  Fait  52 

Environmental  protection.  Air 
pollution  ocmtrol.  Hydrocarbons, 
Incorporation  by  reference, 
Intergovernmental  relations,  Ozone. 

Dated:  Aiigust  29, 1996. 
A.  Stanley  MaJburg, 
Acting  Regianal  Administrator. 
IFR  Doc.  96-22809  Filed  9-5-96;  8:45  am) 
■UMQ  CODE  «M-aO-P 


40  CFR  Parts  52  and  81 

[FRL-6660-4] 

Approval  and  Promulgation  of 
Implementation  Plana;  Deaignation  of 
Areas  for  Air  Quality  Planning 
Purpoaes;  Wyoming;  Corrections 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rulemaking. 

summary:  EPA  is  promulgating 
corrections  to  the  State  Implementation 
Plan  (SIP)  for  the  State  of  Wyoming 
regarding  the  State's  ambient  standards 
for  fluorides  and  hydrogen  sulfide  and 
the  State's  odor  control  regulation.  EPA 
has  deten^ined  that  these  rules  were 
erroneously  incorporated  into  the  SIP. 
EPA  is  removing  these  rules  from  the 
approved  Wyoming  SIP  because  the 
rules  do  not  have  a  reasonable 
■  connection  to  the  national  ambient  air 
quality  standards  (NAAQS)  and  related 
air  quality  goals  of  the  Clean  Air  Act. 
The  intended  efiiect  of  this  correction  to 
the  SIP  is  to  make  the  SIP  consistent 
with  the  requirements  of  the  Clean  Air 
Act,  as  amended  in  1990  ("the  Act"), 
regarding  EPA  action  on  SIP  submittals 
and  SIPs  (or  national  primary  and 
secondary  ambient  air  quality  standards. 


In  addition,  EPA  is  amending  the 
boundary  description  for  the  "Powder 
River  Basin"  PM-10  unclassifiable  area 
in  40  CFR  81.351.  EPA  promulgated 
revisions  to  40  CFR  81.351  in  a 
November  3, 1995  rulemaking,  and  EPA 
erroneously  published  an  incorrect 
boundary  description  for  the  Powder 
River  Basin  area.  This  document 
corrects  that  error. 

DATES:  This  action  will  become  efiiective 
on  November  5, 1996,  unless  adverse 
comments  are  received  within  30  days 
of  publication.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 

ADDRESSES:  Copies  of  the  dociunents 
relative  to  this  action  are  available  for 
inspection  during  nonnal  business 
hours  at  the  following  location:  Air 
Program,  Environmental  Protection 
Agency,  Region  VIII,  999  18th  Street, 
Suite  500.  Denver,  Colorado  80202- 
2466. 

FOR  FURTHER  INFORMATION  CONTACT: 
Vicki  Stamper,  8P2-A,  Environmental 
Protection  Agency.  Region  VIII,  999 
18th  Street,  Suite  500,  Denver.  Colorado 
80202-2466,  (303)  312-6445. 

SUPPLEMENTARY  INFORMATION: 

L  Corrections  to  SIP 

The  Act  was  first  amended  in  1970. 
At  this  time,  a  large  number  of  SIPs 
were  submitted  to  EPA  to  fulfill  the  new 
Federal  requirements.  In  many  cases, 
states  and  districts  submitted  their 
entire  programs,  including  many 
elements  not  required  piirsuant  to  the 
Act.  Due  to  resource  constraints  at  that 
time,  EPA's  review  of  these  submittals 
foctised  primarily  on  the  required 
technical,  legal,  and  enforcement 
elements  of  the  submittals.  At  the  time, 
EPA  did  not  perform  a  detailed  review 
of  the  numerous  provisions  submitted, 
to  deteimine  if  each  provision  was 
related  to  protection  of  the  NAAQS. 
Provisions  approved  as  part  of  states' 
SIPs  should  generally  be  related  to 
attainment  and  maintenance  of  the 
NAAQS,  consistent  with  the  authority 
in  section  110  of  the  Act  under  which  ■ 
these  plans  are  approved  by  EPA. 

During  a  recent  review  of  the  contents 
of  the  Wyoming  SIP,  EPA  determined 
that  three  provisions  of  the  State's  rules 
were  approved  as  part  of  the  SIP  which 
did  not  have  a  reasonable  connection  to 
the  NAAQS-related  air  quality  goals  of 
the  Act.  These  State  rules  include  the 
ambient  standard  for  hydrogen  sidfide 
in  Section  7  of  the  Wyoming  Air  Quality 
Standards  and  Regulations  (WAQSR), 
the  1972  version  of  the  ambient 
standard  for  fluorides  in  Section  11  of 


the  WAQSR.'  and  the  odor  control  rules 
in  Section  16  of  the  WAQSR.  In 
addition,  documents  included  in  the 
State's  November  19, 1993  title  V 
operating  permit  program  submittal 
indicated  that  the  State  did  not  consider 
these  three  rules  part  of  the  federally- 
approved  SIP.  EPA  consequendy 
notified  the  State  of  this  discrepancy  in 
a  June  26, 1995  letter  and  offered  to 
correct  the  SIP  pursuant  to  section 
110(k)(6)  of  the  Act  by  removing  these 
three  rules  from  the  SIP,  since  they  are 
not  reasonably  connected  to  the 
NAAQS-related  air  quality  goals  of  the 
Act.  The  State  responded  in  a  letter 
dated  September  19, 1995  requesting 
that  EPA  remove  these  three  provisions 
from  the  approved  SOP. 

Section  110(k)(6)  of  the  amended  Act 
provides:  Whenever  the  Administrator 
determines  that  the  Administrator's  action 
approving,  disapproving,  or  promulgating 
any  plan  or  plan  revision  (or  part  thereof), 
area  designation,  redesignation, 
classification,  or  reclassification  was  in  error, 
the  Administrator  may  in  the  same  manner 
as  the  approval,  disapproval,  or  promulgadon 
revise  such  action  as  appropriate  without 
requiring  any  further  submission  from  the 
State.  Such  determination  and  the  basis 
thereof  shall  be  provided  to  the  State  and 
public. 

Since  the  State  of  Wyoming's  rules  for 
hydrogen  sulfide  ambient  standards, 
fluoride  ambient  standards,  and  odor 
control  have  no  reasonable  connection 
to  the  NAAQS-related  air  quality  goals 
of  the  Act  and  since  the  State  has 
requested  that  EPA  remove  these  rules 
from  the  approved  SIP,  EPA  has  found 
that  approval  of  these  State  rules  was  in 
error.  Consequently,  EPA  is  removing 
Sections  7, 11,  and  16  of  the  WAQSR 
from  the  approved  Wyoming  SIP 
pursuant  to  section  110(k)(6)  yf  the  Act. 

n.  CoiTection  of  Boundary  Description 
for  the  Powder  River  Basin  Area 

Cta  November  3. 1995.  EPA 
promulgated  revisions  to  the  State  of 
Wyoming's  PM-10  area  designation 
table  in  40  CFR  81.351  pursuant  to  the 
State's  adoption  and  EPA's  approval  of 
prevention  of  significant  deterioration 
(PSD)  increments  for  PM-10  (see  60  FR 
55800).  In  that  notice,  EPA  cited  an 
earlier  and  incorrect  boimdary 
description  for  the  area  designated  as 
the  "Powder  River  Basin"  in  Campbell 
and  Converse  counties.  EPA 
promulgated  a  revised  boimdary 
description  for  the  Powder  River  Basin 
area  on  September  12, 1995  (60  FR 
47299),  and  that  revised  boundary 


■  Section  11  of  the  WAQSR  was  amended  by  the 
State  in  1986,  but  that  version  was  never  submitted 
to,  or  approved  by,  EPA  as  part  of  the  SIP  for 
Wyoming. 
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should  have  been  reflected  in  the 
November  3, 1995  rulemaking. 
Therefore,  this  notice  corrects  the 
boundary  description  for  the  Powder 
River  Basin  area  to  reflect  the  September 
12, 1995  rulemaking. 

m.  Final  Actimi 

EPA  is  removing  Sections  7, 11,  and 
16  of  the  WAQSR  from  the  approved 
Wyoming  SIP  pursuant  to  section 
110(k)(6)  of  the  Act.  hi  addition,  EPA  is 
correcting  the  boundary  description  for 
the  Powder  River  Basin  PM-10 
imclassifiable  area  in  40  CFR  81.351  to 
reflect  the  boundary  description 
promiilgated  for  the  area  on  September 
12. 1995  (60  FR  47299). 

The  EPA  is  pubUshing  this  action 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amenchnent  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
dociunent  in  this  Federal  Register 
publication,  EPA  is  proposing  to  correct 
the  SIP  should  adverse  or  critical 
conunents  be  filed.  Under  the        , 
procedures  established  in  the  May  10. 

1994  Federal  Register  (59  FR  24054). 
this  action  will  be  effective  November  5, 
1996,  imless,  by  October  7, 1996, 
adverse  or  critical  comments  are 
received. 

If  such  comments  are  received,  this 
action  will  be  withdrawn  before  the  ■ 
effective  date  by  publishing  a 
subsequent  doaunent  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  he 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
If  no  such  comments  are  received,  the 
public  is  advised  that  this  action  will  be 
effective  on  November  5, 1996. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  futiue 
request  for  revision  to  any  SDP.  Each 
request  for  revision  to  a  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

IV.  Administrative  Requirements 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procediuvs  pubUshed  in  the  Federal 
Re^er  on  January  19, 1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 

1995  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 


Radiaticm.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  frtun  E.0. 12866 
review. 

B.  Regulatory  FkxibiUty  Act 

Under  the  Regulatory  Flexibihty  Act, 
5  U.S.Q  600,  et  seq.,  EPA  mtist  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603- 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  smaU  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jiuisdiction  over 
populations  of  less  than  50,000.  This 
action  does  not  impose  any  new 
requirements.  Therefore,  the 
Administrator  certifies  that  this  acticm 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  estabUsh  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  nas  determined  that  this 
correction  action  promulgated  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  miUion 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
corrects  this  state  implementation  plan, 
pursuant  to  section  110(k)(6)  of  the  Act, 
by  removing  three  State  rules  that  were 
erroneously  incorporated  into  the  SIP. 
Thus,  this  action  will  impose  no  new 
requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 


and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  pubUcation  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C  804(2). 

E.  Petitions  for  Judicial  Beview 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  November  5, 
1996.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finahty 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  must  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)). 

ListofSubiects 

40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Particulate  matter. 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compoimds.  " 

40  CFR  Part  81 

Air  pollution  control.  National  parks, 
Wilderness  areas. 

Dated:  August  14. 1996. 
Jack  W.  McGraw, 
Acting  Regional  Administrator. 

Tide  40,  chapter  I  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 

Subpart  ZZ— Vtfyomlng 

2.  A  new  §  52.2634  is  added  to  read 
as  follows: 

§  52.2634    Conectton  of  approved  plan. 

The  following  rules  of  the  Wyoming 
Air  Quality  Standards  and  Regulations 
have  been  removed  from  the  approved 
plan  pursuant  to  section  110(k)(6)  of  the 
Clean  Air  Act  (as  amended  in  1990): 
Section  7,  Hydrogen  Sulfide;  Section  11, 
Fluorides;  and  Section  16,  Odors. 

PART  81— [AMENDED] 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 
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Autfaarlly:  42  U.S.C  7401-7e71q. 

2.  In  S  81.351,  the  Wyoming  PM-10 
table  is  amended  by  revising  the  entiy 


for  "Powder  River  Basin"  to  read  as 
follows: 


WYOMING— PM-10 


181.361    Wyomina. 


Designated  area 


DesignaBon 


Ciassilication 


Type 


Dale 


Type 


Campbea  Counl^  (paifl 

Converse  Qoun^  (pvQ- 

That  area  bomtod  by  Township  40  thniugh  52  North,  and  Ranges  69 
ttvough  73  West,  indusive  o(  the  Sixth  Principel  Mertdtan,  Campbel  and 
Converse  Coenties,  axdufng  the  areas  defined  as  ttte  Pacific  Power 
and  Light  Arae.  the  Hampehire  Energy  Area,  arxJ  ttie  Kermecott/Puron 
PSO  Baseline  Area— Poowder  nver  Basia 


11/15/90    Undassifiabie 


[FR  Doc  96-22045  Piled  9-5-M:  8:45  am] 


[FRL-Sa04-q 

40CFRPvt300 

NadofMl  OU  aad  Hazardous 
Subatanoea  Contlnganqf  Plan; 
Nationai  Priortliea  pat  Update 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  deletion  of  Whiteford 

Sales  &  Service,  Inc..  site  firom  the 

National  Priorities  List 

summary:  The  U.S.  Environmental 
Protection  Agency  (EPA)  Region  5 
annoimces  the  deletion  of  the  Whiteford 
Sales  k  Service,  Inc.,  (WSS)  site  from 
the  National  Priorities  List  (NPL).  The 
NPL  is  Appendix  B  of  40  CFR  Part  300 
which  is  the  Nationai  Oil  and 
Hazardous  SuWances  Pollution 
Contingency  Plan  (NCP),  which  EPA 
promulgated  pursuant  to  Section  105  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CQICLA),  as  amended. 
This  action  is  being  taken  by  EPA  and 
the  State  of  Indiana  because  it  has  been 
determined  that  all  appropriate  Fimd- 
financed  responses  at  the  WSS  site 
under  CERCLA  have  been  implemented, 
that  the  WSS  site  poses  no  significant 
threat  to  public  health  or  the 
environment,  |nd  that  no  further  clean- 
up action  at  the  site  is  appropriate. 
EFFECTIVE  DATf :  September  6, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Tiemey.  U.S.  EPA  Region  5  (SR- 
6J).  77  W.  Jackson  Blvd..  Chicago,  IL 
60604;  (312)  886-4785.  Information  on 
the  site  is  available  at  the  local 


informatian  repository  located  at:  The 
St.  Joseph  County  Public  Library,  Main 
Branch,  122  W.  Wayne  St.,  South  Bend. 
Indiana.  Requests  for  copies  of 
documents  should  be  directed  in 
writing  to  the  Regional  E)ocket  Office. 
The  contact  for  the  Regional  Docket 
Office  is  E.  Levy,  U.S.  EPA  Region  5 
(MRI-13J).  77  W.  Jackson  Blvd.. 
Chicago.  IL  60604. 

SUPPLEMENTARY  INFORMATION:  The  site  to 
be  deleted  from  the  NPL  is  the 
Whiteford  Sales  &  Service,  Inc.  (WSS) 
site  located  within  the  city  limits  of 
South  Bend,  St.  Joseph  Coimty,  IN, 
approximately  1  and  ^/z  miles  southwest 
of  downtown.  A  Notice  of  Intent  to 
Delete  for  the  site  was  published  on 
May  3. 1996  in  the  Federal  Register  (61 
FR  19889).  The  closing  date  for  public 
comments  on  the  Notice  of  Intent  to 
Delete  was  June  3, 1996.  EPA  received 
no  comments  and,  therefore,  no 
Responsiveness  Simunary  was  prepared. 

EPA  identifies  sites  that  appear  to 
present  a  significant  risk  to  public 
health,  welfare,  or  the  environment,  and 
maintains  the  NPL  as  the  Ust  of  those 
sites.  Sites  on  the  NPL  may  be  the 
subject  of  Hazardoiis  Substance 
Response  Trust  Fund  (Fimd)  financed 
remedial  actions.  As  described  in 
§  300.425(e)(3)  of  the  NCP,  sites  deleted 
from  the  NPL  remain  eligible  for 
additional  Fund-financed  remedial 
actions  in  the  imlikely  event  that 
conditions  at  the  site  warrant  such 
actions.  Deletion  of  a  site  from  the  NPL 
does  not  affect  responsible  party 
liability  or  impede  agency  efi'orts  to 
recover  costs  associated  with  response 
efforts. 


List  (tf  Sobjects  in  40  CFR  Part  300 

Environmental  potection.  Air 
pollution  control,  chemicals.  Hazardous 
substances.  Hazardous  waste. 
Intergovernmental  relations.  Penalties. 
Reporting  and  recordkeeping 
requirements,  Superfund,  Water 
pollution  control.  Water  supply. 

Dated:  August  13, 1996. 
Dmrld  A.  UUrich. 

Acting  Regional  Administrator. 

40  CFR  Part  300  is  amended  as 
follows: 

PART  300— {AMENDED] 

1.  The  authority  citation  for  Part  300 
continues  to  read  as  follows: 

AutlMrity:  33  U.S.C  1321(c)(2):  42  U.S.C 
9601-9657:  E.0. 12777, 56  FR  54757,  3  CFR. 
1991  CcMnp.;  p.  351;  E.0. 12580,  52  FR  2923, 
3  CFR,  1987  Comp.;  p.  193. 

Appendix  B — [Amended] 

2.  Table  1  of  Appendix  B  to  Part  300 
is  amended  by  removing  the  site 
"Whiteford  Sales  k  Service/ 
Nationalease,  South  Bend,  Indiana". 

[FR  Doc.  96-22650  Filed  9-5-96;  8:45  am] 
MUMGCOW  66aO-80-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Parts  10  and  12 
[CGD  94-029] 
RIN211S-AE94 

Modernization  of  Examination  Ittothods 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 
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SUMMARY:  By  this  final  rule,  the  Coast 
Guard  amends  the  rules  that  require 
examinaticms  for  merchant-marine 
licenses  and  for  unlicensed  ratings  to  be 
written  and  to  be  administered  by  it: 
This  rule  removes  references  to  writing 
and  broadens  the  scope  of  those 
authorized  to  administer  the 
examinations.  These  two  changes  reflect 
the  efforts  of  the  Coast  Guard  to  develop 
testing  by  alternative  media  and,  with 
that  testing,  the  use  of  private-sector  and 
public-sector  testing  services.  The 
development  of  more  effective  and 
modem  examination  of  applicants  for 
mCTchant-marine  licenses  and 
unlicensed  ratings  will  enhance  the 
safety  of  the  maritime  environment. 
DATES:  This  final  rule  is  effective  on 
October  7, 1996. 

ADDRESSES:  Unless  otherwise  indicated, 
dociunents  referred  to  in  this  preamble 
are  available  for  inspection  or  copjdng 
at  the  office  of  the  Executive  Secretary. 
Marine  Safety  Council  (G-LRA-2, 
3406),  [CGD  94-029),  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street  SW., 
Washington,  DC  20593-0001,  between 
9:30  a.m.  and  2:00  p.m.  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  niunber  is  (202)  267-1477. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Mark  C.  Gould,  Project  Manager, 
Marine  Personnel  Qualifications  Branch 
(G-MOS-1),  (202)  267-6890. 

SUPPLEMENTARY  INFORMATION: 

Background  and  Purpose 

Currently,  Coast  Guard  rules  require 
that  appUcants  for  merchant-marine 
Ucenses  and  unlicensed  ratings  pass 
written  examinations  administered  by 
it.  During  the  latter  part  of  1993,  the 
Coast  Guard  conducted  meetings  and 
discussions  of  a  focus  group,  which 
addressed  the  futiu«  of  Coast  Guard 
licensing.  Specifically,  the  group  looked 
at  ways  to  improve  and  modernize 
merchant-mariner  examinations. 

The  report  of  the  focus  group, 
"Licensing  2000  and  Beyond" 
(November,  1993),  a  copy  of  which  is 
available  in  the  pubUc  docket  for  this 
rulemaking  [CGD  94-029]  where 
indicated  under  ADDRESSES  above, 
recommends  that  the  Coast  Guard's 
Marine  Licensing  Program  adopt  new 
methods  of  verifying  competency, 
including  practical  demonstrations  and 
the  use  of  simulators.  Practical 
demonstrations  and  simulators  would 
provide  more  effective  means  of  testing 
the  skills  of  the  applicants  by  requiring 
proper  actions  and  reactions  diuing 
real-time,  real-world  scenarios. 
Electronic  methods  of  examination  are 
employed  by  private  sector  and  public- 
sector  organizations.  There  is  increasing 


user  of  Third-Party  or  Foiuth-Party 
testing  systems  that  maximize  the 
significant  benefits  new  technology 
offers.  The  report  of  the  focus  group 
defined  a  "Third  Party"  as  one  who 
trains  or  teaches  the  mariner,  and  a 
"Fourth  Party"  as  someone,  other  than 
the  Coast  Guard  or  a  Third  Party,  who 
administers  a  test  or  makes  a  subjective 
judgment  about  the  competency  of  the 
mariner.  The  Coast  Guaitl  is  exploring 
the  possibility  or  implementing 
electronic  methods  and  the  use  of 
Third-Party  or  Fourth-Party  testing 

services.  

However,  46  CFR  10.205, 10.207, 
10.901, 12.05-9, 12.10-5, 12.15-9,  and 
12.20-5  specify  that  applicants  need 
pass  written  (or  oral)  examinations 
administered  by  the  Coast  Guard. 
Because  the  Coast  Guard  is  considering 
the  use  of  other,  proved  methods  of 
proficiency  testing,  which  could 
significantly  improve  a  very  critical 
aspect  of  the  Coast  Guard's  qualification 
system,  this  final  rule  removes  the  terms 
"written"  and  "in  writing"  from  the 
rules  governing  merchant-marine 
examinations  and  makes  minor 
revisions  to  authorize  testing  other  than 
by  the  Coast  Guard. 

Regulatory  History 

On  February  23, 1995,  acting  on  the 
delegated  authority,  among  others,  of 
Chapters  71  (for  46  CFR  Part  10)  and  73 
(for  46  CFR  Part  12)  of  Title  46  of  the 
United  States  Code,  the  Coast  Guard 
published  in  the  Federal  Register  [60 
FR  10053]  a  notice  of  proposed 
rulemaking  (NPRM),  entitled 
Modernization  of  Examination  Methods. 
The  Coast  Guard  received  eight  letters 
commenting  on  the  proposal.  It  held  no 
public  hearing. 

Discussion  of  Comments 

The  Coast  Guard  received  eight 
comments  bom  various  companies  and 
individuals.  Most  supported  the 
rulemaking.  One  flatly  opposed  it,  and 
several  expressed  concern  about  its 
impact  on  mariners,  ru^ixitime 
employers,  and  marine  educational 
institutions.  These  concerns  are 
addressed  below. 

One  commentor  stated  that  the  Coast 
Guard  does  not  solicit  the  ideas  and 
comments  of  small  businesses  or  other 
small  organizations  to  examine  the 
impact  of  proposed  rules.  Another 
insisted  that  it  would  have  an  adverse 
economic  impact  on  independently 
owned  and  operated  small  businesses. 
The  Coast  Guard  disagrees.  As  required 
by  the  Administrative  Procedure  Act  (5 
U.S.C.  553)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.],  the 
Coast  Guard  solicited  comments  from 


the  public  in  the  NPRM  [60  FR  10053], 
and  it  considered  all  comments  received 
during  the  comment  period.  In  addition, 
it  receives  advice  and  recommendations 
from  the  Merchant  Marine  Personnel 
Advisory  Committee  (MERPAC)  on  a 
variety  of  matters  pertaining  to  U.S. 
merchant  mariners,  including  standards 
of  training  and  qualification.  The  19- 
member  committee  includes 
representatives  from  shipping 
companies  both  large  and  small, 
maritime  academies,  proprietary  marine 
educators,  and  active  mariners. 

One  commentor  stated  that  this 
rulemaking  is  significant  under  secticm 
3(f)  of  Executive  Order  12866.  The  Coast 
Guard  and  OMB  disagree.  Because  this 
final  rule  simply  broadens  the  available 
methods  of  administering  examinations, 
and  becaiise  it  changes  the  rules  to 
allow  the  use  of  fourth-party  testing  in 
the  future  (beyond  the  existing 
authorization  for  third-party  and  Coast 
Guard  testing),  it  should  not  harm  any 
organization,  large  or  small. 

The  specter  ofsimulators  disturbed 
several  commentors,  who  adduced  five 
main  criticisms:  (1)  The  Coast  Guard  is 
using  this  rulemaking  to  mandate  the 
use  of  simulators  as  a  stand-alone 
method  to  demonstrate  proficiency.  (2) 
Simulation  will  be  used  where  a 
student's  performance  would  be  better 
ascertained  by  written  examination.  (3) 
Such  radical  changes  in  the  examination 
process  should  be  made  slowly.  (4) 
Simulators  cannot  adequately  present 
the  conditions  encoimtered  by  towboats 
on  rivers  or  inland  waters.  (5)  There  are 
insufficient  simulators  presently 
available  for  this  program.  These 
criticisms  are  mistaken. 

(1)  This  rulemaking  was  undertaken 
to  permit,  rather  than  mandate,  the  use 
of  simulators  as  an  option  to 
demonstrate  proficiency.  There  is  no 
intention  to  mandate  the  use  of 
simulators  as  a  sole  means  of 
demonstrating  proficiency. 

(2)  Some  suD)ects  (meeting  and 
passing,  navigation  involving  traffic, 
and  the  like)  are  ideally  suited  to 
simulation  because  the  evaluator  can 
guage  the  timeliness  and  adequacy  of 
the  student's  response.  Others  (tides  and 
currents,  employment  of  navigational 
equipment,  and  the  like)  are  indeed 
better  suited  for  a  multiple-choice 
examination  and  use  of  reference 
materials.  The  use  of  simulators  will  be 
allowed  only  where  it  affords  a  clear 
advantage  over  written  examinations. 

(3)  Because  the  Coast  Guard  is 
permitting,  rather  than  mandating,  the 
use  of  simulators  and  practical 
demonstration  in  addition  to  written 
examinations,  changes  can  be 
introduced  gradually.  The  Coast  Guard 
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intends  to  retain  written  examinations 
for  the  foreseeable  future. 

(4)  There  is.  in  fact,  one  third-party 
training  course  approved  by  the  Coast 
Guard  for  towboats  that  uses  simulators 
for  part  of  its  curriculum,  and  uses  them 
to  good  efiiect  This  is  simply  another 
option  available  to  the  license 
candidate. 

(5)  Because  the  use  of  simulators  as 
one  part  of  testing  is  merely  one  option 
available  to  the  license  candidate,  the 
number  of  courses  approved  by  the 
Coast  Guard  and  now  available  to  the 
public  that  use  simulators  is  irrelevant. 

A  related  matter,  the  1995 
Amendments  to  the  International 
Convention  an  Standards  of  Training, 
Certification  and  Watchkeeping  for 
Seafarers,  1978  (STCW).  %viil  affect 
virtually  all  phases  of  the  system  used 
in  the  United  States  to  train,  test, 
evaliiate,  license,  certify  and  document 
merchant  mariners  for  service  on 
seagoing  vessels.  The  Amendments  will 
require  both  written  examinations  and 
practical  demonstrations  of  skills  and 
will  promote  the  use  of  simulators.  They 
are  the  sub|eat  of  a  separate  rulemaking 
(CGD  95-062],  an  NPRM  which  appears 
at  61  PR  13284  (March  26, 1996). 

One  commentor  opposed  the  Coast 
Guard's  accepting  successful 
completion  of  a  course,  approved  by  the 
Coast  Guard  and  offered  by  a  third-party 
company,  that  combines  the  use  of 
simulators  and  written  examinations, 
instead  of  an  examination  administered 
by  the  Coast  Guard.  The  commentor  fait 
that  the  written  examination  would  be 
compromised.  The  Coast  Guard 
disagrees.  It  will  conduct  independent 
visits  and  audits,  under  the  authority  of 
46  CFR  10.308(f),  to  ensxire  that  the 
conditions  for  Coast  Guard  approval  are 
maintained.  It  may  also  administer 
partial  examinations  to  applicants  who 
have  already  successfully  completed 
these  courses  so  it  can  monitor  whether 
training  facilities  are  meeting  their 
training  objectives.  Under  the  current 
rules  (46  CFR  10.301)  applicants  who 
successfully  Complete  certain  approved 
courses  offered  by  third-party  trainers 
throughout  the  country,  including 
administraticn  of  final  examinations, 
are  exempt  from  the  requirement  to  pass 
examinations  administered  by  the  Coast 
Guard.  There  is  no  reason  to  amend  or 
limit  application  of  these  rules,  as  long 
as  adequate  oversight  is  maintained. 

One  conunentor  stated  that  the  Coast 
Guard  should  expand  the  role  of  the 
third-party  training  companies  so  that 
completion  of  their  approved  coiuses 
would  satisfy  major  portions  of 
licensing  and  documentation 
examinationa  The  Coast  Guard  agrees. 
Experience  gained  in  recent  years  has 


convinced  the  Coast  Guard  that,  under 
the  right  conditions  and  guidelines,  a 
Coast  Guard  examination  is 
unnecessary,  if  the  candidate  is  subject 
to  a  rigorous  program  of  evaluation  by 
competent  assessors. 

Five  commentors  expressed  support 
for  the  concept  of  fourth-party  testing, 
but  felt  that  Coast  Guard  testing  should 
remain  in  place  as  a  check  against  cost 
increases  in  private-sector  testing.  The 
Coast  Guard  agrees  that  this  is  a  valid 
concern.  The  Coast  Guard  is 
maintaining  its  testing  system. 

One  commentor  stated  that  no  third- 
party  or  fourth-party  testing  should  be 
allowed  unless  proctored  by 
professional  mariners.  In  addition,  the 
commentor  cautioned  the  Coast  Guard 
about  third-party  and  fourth-party 
training  or  testing  organizations'  selling 
their  services.  The  Coast  Guard  does  not 
believe  that  these  concerns  warrant 
changes  to  the  NPRM.  There  are 
currenUy  more  than  100  third-party 
training  organizations  that  offer  courses 
approved  by  the  Coast  Guard  and  that 
teach  and  examine  applicants  for 
licenses  or  merchant  mariners' 
documents.  In  most  instances,  the 
applicants  then  must  pass  examinations 
administered  by  the  Coast  Guard.  The 
operations  of  these  organizations  are 
overseen  on  a  regular  basis  by  Coast 
Guard  personnel  of  local  Regional 
Examination  Centers  (RECs).  At  least 
some  of  the  personnel  in  each  REC  have 
military  sea  time,  and  several  are  former 
professional  merchant  mariners.  Coast 
Guard  personnel  of  Marine  Safety 
Offices,  reservists,  and  auxiliarists  with 
river  or  seagoing  experience  may 
oversee  these  operations  as  well.  For 
fourth-party  testing,  professional 
expertise  in  maritime  matters  is  not 
relevant.  Fourth-party  testing 
organizations  merely  proctor  and  grade 
multiple-choice  examinations  for  their 
employers.  Any  fourth-party  testing 
organization  involved  in  direct 
assessment  of  candidates  will  be  subject 
to  Coast  Guard  approval,  including 
confirmation  of  the  professional 
credentials  of  the  staff  involved  in 
assessment. 

One  commentor  had  several  questions 
concerning  fourth-party  testing. 
Although  die  Coast  Guard  is  not 
implementing  such  testing  in  the 
immediate  future,  changes  made  by  this 
final  rule  do  enable  the  Coast  Guard  to 
implement  the  use  or  partial  use  of  such 
testing  in  the  future.  Fourth-party 
testing  may  serve  as  a  second  alternative 
to  traditional  examinations 
administered  by  the  Coast  Guard,  the 
first  being  third-party  training  with 
testing,  llie  Coast  Guard  could,  for 
example,  submit  a  data  bank  of 


questions  to  the  fourth-party  examiner, 
who  would  randomly  generate 
examinations.  The  only  contact  that 
fourth-party  testers  would  then  have 
with  the  course  or  student  would  be  to 
administer  and  grade  the  examinations. 
Other  approaches  to  fourth-party  testing 
may  emerge  from  increased  use  of 
simulators. 

One  commentor  asked  whether  Coast 
Guard  would  dictate  objectives  of 
learning  and  methods  of  determining 
competency  to  the  training  companies, 
and  whether  it  would  dictate  the 
curriculum.  It  currently  has  course- 
approval  guidelines  for  most  courses 
required  by  its  rules.  These  guidelines, 
authorized  by  46  CFR  10.302,  describe 
the  desired  learning  objectives  but  not 
the  methods  of  determining 
competency.  Although  the  Coast  Guard 
does  not  dictate  the  curricidum,  it  will 
not  approve  it  imles*s  the  information 
contained  in  the  guidelines  is  imparted 
to  the  student.  Although  it  does  not 
anticipate  imposing  rigid  requirements 
for  the  assessment  of  competency,  it 
will  take  into  account  methods  and 
criteria  of  assessment  in  its  approval  of 
courses  pennitied  by  this  final  rule. 

One  conunentor  expressed  concern 
about  organizations  and  courses  which 
exist  solely  to  assist  the  applicant  in 
memorizing  the  answers  to  the 
questions  in  the  bank  of  Coast  Guard 
examinations  and  actually  teach  the 
applicant  nothing.  The  use  of  simulators 
and  practical  demonstration  of 
proficiency  in  certain  topics  will  tend  to 
eliminate  this  questionable  method  of  - 
examination  preparation. 

A  maritime  educational  institution 
siiggested  that  the  Coast  Giuud  issue 
each  original  license  and  each  raise  in 
grade  or  increase  in  scope  as  a 
nonrenewable  temporary  dociunent, 
which  would  expire  in  five  years  unless 
replaced  by  a  permanent  license  based 
on  compliance  with  STCW.  In  contrast, 
a  maritime  educator  suggested  that  each 
eligible  student,  upon  graduation  from  a 
Federal  or  State  maritime  academy, 
automatically  receive  a  license  as  a  third 
mate  or  third  assistant  engineer. 
Whatever  their  merits,  both  comments 
lie  well  beyond  the  scope  of  this  final 
rule,  which  merely  removes  the 
requirement  that  licensing  examinations 
be  written  and  allows  other  entities  to 
administer  them. 

Chie  commentor  stated  that  this  final 
rule  should  require  the  functional  use  of 
the  English  language.  The  Coast  Guard 
agrees.  TiUe  46  CFR  10.201(c)  requires 
that  "an  applicant  for  a  license  must 
demonstrate  an  abiUty  to  speak  and 
understand  English  as  foimd  in  the 
navigation  rules,  aids  to  navigation 
publications,  emergency  equipment 
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instructions,  machinery  instructions, 
and  radiotelephone  communications 
instructions."  That  rule  remains 
unchanged  by  this.  Lili^wise.  the 
current  rules  regarding  examinations  for 
able  seamen  [46  CFR  12.05-9(b)l. 
lifeboatmen  [46  CFR  12.10-5(b)].  and 
qualified  members  of  the  engine 
department  [46  CFR  12.15-9(a)]  all 
require  that  the  examinations  be 
conducted  in  the  English  language. 
These  rules  continue  to  be  necessary  to 
ensure  that  personnel  in  these  critic^ 
positions  will  sufficiently  imderstand 
orders  that  may  come  dowrn  under  the 
stress  of  an  emergency.  The  ability  to 
understand  such  orders  can  make  the 
critical  difference  in  life-threatening 
situations.  Therefore,  these  rules,  too, 
remain  unchanged  by  this. 

In  sum:  The  NPRM  proposed  to 
remove  the  terms  "written"  and  "in 
writing"  from  the  rules  governing 
examinations  administered  by  the  Coast 
Guard  for  merchant  mariners  seeifdng 
licenses  and  raises  of  grade  [46  CFR 
10.205(i)(l).  10.207(d)(1),  10.217(a)  (1) 
and  (2),  and  10.901(a)].  and  for 
applicants  seeking  to  fill  unlicensed 
ratings  (46  CFR  12.05-9  (a)  and  (b), 
12.10-5  (a)  and  (b),  12.15-9  (a)  and  (c), 
and  12.20-5].  {Jhe  last  of  these,  46  CFR 
12.20-5,  along  with  the  rest  of  the 
subpart,  12.20,  to  which  it  belonged, 
was  removed  by  a  supervening  Interim 
Rule  on  Tankermen  [60  FR  17134  (April 
4, 1995)].)  The  NPRM  also  proposed  to 
let  the  Coast  Guard  Officer  in  Charge, 
Marine  Inspection  (OCMI),  authorize  the 
examination  of  applicants  by  private- 
sector  and  public-sector  testing  services. 
These  two  changes  reflect  the  Coast 
Guard's  efforts  to  develop  more  modem, 
efficient,  and  effective  methods  of 
examination. 

Regulatory  Evaluation 

This  final  nile  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  imder 
that  Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
[44  FR  11040  (February  26. 1979)].  The 
Coast  Guard  expects  the  economic 
impact  from  this  rule  to  be  so  minimal 
that  a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  imnecessary. 
This  rule  will  impose  no  costs  on 
industry. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 


must  consider  the  economic  impact  on 
small  entities  of  a  rule  for  which  an 
NPRM  is  required.  "Small  entities"  may 
include  (1)  Small  businesses  and  not- 
for-profit  organizations  that  are 
independently  owned  and  operated  and 
are  not  dominant  in  their  fields  and  (2) 
governmental  jurisdictions  with 
populations  of  less  tban  50,000.  As  the 
Discussion  of  Conmients  makes  clear, 
this  final  rule  will  place  no  additional 
costs  on  the  public.  Therefore,  the  Coast 
Guard  certifies  under  section  605(b)  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

CoUection  of  Information 

This  final  rule  contains  no  collection- 
of-information  requirements  under  the 
Paper  Reduction  Act  (44  U.S.C.  3501  et 
seq.]. 

Federalism 

The  Coast  Guard  has  analyzed  this 
final  rule  imder  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  it  does 
not  have  sufficient  implications  for 
federalism  to  warrant  the  preparation  of 
a  Federalism  Assessment.  The  authority 
to  develop  and  administer  examinations 
for  merchant  mariners'  licenses  and 
other  dociunents  has  been  committed  to 
the  Coast  Guard  by  Federal  statutes.  If 
State  or  local  governments  ever  did 
purport  to  regulate  these  examinations, 
the  Coast  Guard  would  move  to  pre- 
empt their  acts  for  the  sake  of 
uniformity  imder  the  Commerce  Clause 
of  the  Constitution;  but  the  issue 
promises  to  remain  hypothetical. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  final  rule 
and  concluded  that,  imder  paragraph 
2.B.2.e(34)(c)  of  Commandant 
Instruction  M16475.1B,  this  rule  is 
categorically  excluded  from  further 
environmental  dociunentation.  The  rule 
clearly  has  no  environmental  impact.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copjring  where  indicated  under 
ADDRESSES. 

List  of  Subjects 

46  CFR  Part  10 

Reporting  and  recordkeeping 
requirements,  schools,  seamen. 

46  CFR  Part  12 

Reporting  and  recordkeeping 
requirements,  seamen. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  46 
CFR  parts  10  and  12  as  follows: 


PART  1(^-4JCkNSINQ  OF  MARmilE 
PERSONNEL 

1.  The  authority  citation  for  part  10  is 
revised  to  read  as  follows: 

AudmitT:  31  U.S.C  9701.  46  U.S.C  2103, 
2110;  46  U.S.C  Chapter  71;  49  CFR  1.45. 
1.46;  $  10.107  also  issued  under  the  authority 
of44U.S.C3S07. 

2.  In  §  10.205,  paragraph  (i)(l)  is 
revised  to  read  as  follows: 

§10.205    Requtramants  tor  ortginai 
Ucensas  and  cartHicalM  of  ragMry. 

(i)  Professional  Examination.  (1) 
When  the  OCMI  finds  the  applicant's 
experience  and  training  to  be 
satisfactory  and  the  applicant  is  eligible 
in  all  other  respects,  the  OCMI  will 
authorize  the  examination  In 
accordance  with  the  following 
requirements: 

(i)  Any  applicant  for  a  deck  or 
engineer  license  limited  to  vessels  not 
exceeding  500  gross  tons,  or  a  license 
limited  to  uninspected  fishing-industry 
vessels,  may  request  an  oral-assisted 
examination  in  lieu  of  any  written  or 
other  textual  examination.  If  there  are 
textual  questions  that  the  applicant  has 
difficulty  reading  and  understanding, 
the  OCMI  will  offer  the  oral-assisted 
examination.  Each  license  based  on  an 
oral-assisted  examination  is  linuted  to 
the  specific  route  and  type  of  vessel 
upon  which  the  applicant  obtained  the 
majority  of  service. 

(ii)  The  general  instructions  for 
administration  of  examinations  and  the 
lists  of  subjects  for  all  licenses  appear  in 
Subpart  I  of  this  part.  The  OCMI  will 
place  in  the  applicant's  file  a  record 
indicating  the  subjects  covered. 

3.  In  §  10.207,  paragraph  (d)(1)  is 
revised  to  read  as  follows: 

§  1  a207    Requirements  tor  raiae  of  grade 
of  llcanaa. 


(d)  Professional  Examination.  (l)(i) 
When  the  OCMI  finds  an  applicant's 
experience  and  training  for  raise  of 
grade  to  be  satisfactory  and  the 
applicant  is  eligible  in  all  other  respects, 
the  OCMI  will  authorize  the 
examination.  Oral-assisted  examinations 
may  be  administered  in  accordance  with 
§  10.205(i)(l).  The  OCMI  will  place  in 
the  applicant's  file  a  record  indicating 
the  subjects  covered. 

(ii)  The  general  instructions  for 
administration  of  examinations  and  the 
lists  of  subjects  for  all  licenses  appear  in 
Subpart  I  of  this  part. 
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4.  In  §  104l7,  the  second  sentences  of 
paragraphs  (^)  (1)  and  (2)  are  revised  to 

read  as  follows: 

I 

§10^17    Ex«nination  procedure*  and 
lof  llcenaes. 

The  examination  fee  set 


(a)(1) 


lo.ibg 


out  in  §  10.109  must  be  paid  before  the 
applicant  may  take  the  first  examination 
section.  *  *  I  * 


(2)  *  *  *  The  examination  fee  set  out 
in  §  10.109  laust  be  paid  before  the 
applicant  may  take  the  first  examination 
section.  *  *  ;* 


1.901. 


5.  In  §  10.901.  paragraph  (a)  is  revised 
to  read  as  follows: 


fiaMI 

(a)  Each  applicant  for  any  license 
listed  in  this  part  shall  pass 
examinations  on  the  appropriate 
subjects  listed  in  this  subpart,  except  as 
noted  in  §  10.903(b). 

PART  12— CEfrnnCATlON  OF 
SEAMEN 

6.  The  authority  citation  for  part  12 
continues  to  read  as  follows: 

Anlfaority:  3}  U.S.C  9701;  46  U.S.C  2103, 
2110.  7301,  7701;  49  CFR  1.46. 

7.  In  §  12.05-9,  paragraph  (a)  and  the 
introductory  text  of  paragraph  (b)  are 
revised  to  read  as  follows: 

§12.09-0    Baminetlon  and  demonlratlon 
ofabMlty. 

(a)  Before  an  applicant  is  certified  as 
an  able  seaman,  he  or  she  shall  prove  to 
the  satisfaction  of  the  Coast  Gutud  by 
oral  or  other  0ieans  of  examination,  and 
by  actual  demonstration,  his  or  her 
knowledge  of  seamanship  and  the 
abiUty  to  carry  out  effiectively  all  the 
duties  that  miy  be  required  of  an  able 
seaman,  including  those  of  a 
lifeboatman.  The  applicant  shall 
demonstrate  that  he  or  she: 

(1)  Has  beeti  trained  in  all  the 
operations  connected  with  the 
launching  of  lifeboats  and  liferafts,  and 
in  the  use  of  oars; 

(2)  Is  acquainted  with  the  practical 
handling  of  boats;  and 

(3)  Is  capable  of  taking  command  of 
the  boat's  crew. 

(b)  The  exatnination,  whether 
administered  orally  or  by  other  means, 
must  be  conducted  only  in  the  English 
language  and  must  consist  of  questions 
regarding: 


2.10-5. 1 


8.  In  §  12.10-5.  paragraph  (a)  and  the 
introductory  iext  of  paragraph  (b)  are 
revised  to  rea^  as  follows: 


f12.10-S 

ofaMNty.  .i>   "?.»: 

(a)  Before  an  applicatit  is  certified  as 
a  lifeboatman,  he  or  she  shall  prove  to 
the  satisfaction  of  the  Coast  Guard  by 
oral  or  other  means  of  examination,  and 
by  actual  demonstration,  his  or  her 
knowledge  of  seamanship  and  the 
ability  to  carry  out  effectively  all  the 
duties  that  may  be  required  of  a 
lifeboatman.  llie  applicant  shall 
demonstrate  that  he  or  she: 

(1)  Has  been  trained  in  all  the 
operations  connected  with  the 
launching  of  lifeboats  and  liferafts,  and 
in  the  use  of  oars; 

(2)  Is  acquainted  with  the  practical 
Itandling  of  boats;  and 

(3)  Is  capable  of  taking  command  of 
the  boat's  crew. 

(b)  The  examinaticm,  whether 
administered  orally  or  by  other  means, 
must  be  conducted  only  in  the  English 
language  and  must  consist  of  questions 
regarding:-  •       • 

•        *       ••    -  *        * 

9.  In  §  12.15-9,  the  first  sentence  of 
paragraph  (a),  and  paragraph  (c),  are 
revised  to  read  as  follows: 

S  12.15-0    Examination  requteemento. 

(a)  Each  appUcant  for  certification  as 
a  qualified  member  of  the  engine 
department  in  the  rating  of  oiler, 
watertender,  fireman,  deck  engineer, 
refiigeration  engineer,  junior  engineer, 
electrician,  or  machinist  shall  be 
examined  orally  or  by  other  means  and 
only  in  the  English  language  on  the 
subjects  listed  in  paragraph  (b)  of  this 
section.  •  *  * 


(c)  Each  applicant  for  certification  as 
a  qualified  member  of  the  engine 
department  in  the  rating  of  pumpman 
shall,  by  oral  or  other  examination, 
demonstrate  sufficient  knowledge  of  the 
subjects  peculiar  to  that  rating  to  satisfy 
the  Officer  in  Charge,  Marine 
Inspection,  that  he  or  she  is  qualified  to 
perJForm  the  duties  of  that  rating. 
*        •        •        •        * 

Dated:  August  15, 1996. 
J.C.  Card. 

Bear  Admiral,  U.S.  Coast  Guard.  Chief. 
Marine  Safety  and  Environmental  Protection. 
[FR  Doc.  96-22746  Filed  9-5-96;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6002-4) 

48  CFR  Parts  1506, 1534. 1536. 1542, 
1545,  and  1562 

Acquisition  Regulation 

agency:  Environmental  Protection 
Agency. 

ACTKM:  Final  rule. 

SUMMARY:  llie  Environmental  Protection 
Agency  (EPA)  is  removing  from  the  EPA 
Acquisition  Regulation  (EPAAR)  (48 
CFR  Chapter  15)  its  coverage  for 
conduct  of  surveys;  implementing  OMB 
Circular  A-109,  Major  Systems 
Acquisitions;  special  aspects  of  sealed 
bidding  in  construction  contracting; 
additive  or  deductive  items;  indirect 
cost  rates;  and  management  of 
Government  property  in  the  possession 
of  contractors. 

ffFECnVE  DATE:  September  6, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Louise  Senzel,  Enviroiunental 
Protection  Agency,  Office  of  Acquisition 
Management  (3802F),  401  M  Street,  SW, 
Washington,  D.C.  20460.  Telephone: 
(202)  260-6204. 

SUPPt-BMBfTARY  INFORMATION: 

A.  Background 

This  final  rule  eliminates  from  the 
EPAAR  coverage  on  conduct  of  market 
siuveys,  implementation  of  OMB 
Circular  A-109  on  Major  Systems 
Acquisitions,  special  aspects  of  sealed 
bidding  in  construction  contracting, 
additive  or  deductive  items,  indirect 
cost  rates,  and  management  of 
Government  property  in  the  possession 
of  contractors.  The  coverage  is  obsolete, 
for  which  new  FAR  coverage  is 
available;  the  coverage  is  duplicative  of 
OMB  Circular  A-109;  or  the  coverage 
includes  procedures  internal  to  EPA, 
unnecessary  for  inclusion  in  the 
EPAAR.  Codification  of  the  Agency's 
internal  procedures  is  unnecessary, 
since  they  have  no  significant  cost  or 
administrative  impact  on  contractors  or 
offerors.  Consequently,  EPA  will  retain 
any  implementing  guidance  and 
internal  procedures  in  an  internal 
directive,  where  necessary. 

B.  Executive  Order  1 2866 

The  final  rule  is  not  a  significant 
regulatory  action  for  the  purposes  of 
Executive  Order  12866;  therefore,  no 
review  is  required  by  the  Office  of 
Information  and  Regulatory  Affairs. 
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C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  this  final  rule  does 
not  contain  information  collection 
requirements  that  require  the  approval 
of  OMB  under  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  et  seq.) 

D.  Regulatory  Flexibility  Act 

The  EPA  certifies  that  this  final  rule 
does  not  exert  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  requirements  to  contractors 
tmder  the  final  rule  impose  no 
reporting,  record-keeping,  or  any 
compliance  costs. 

E.  Unfunded  Mandates 

This  final  rule  will  not  impose 
unfunded  mandates  on  state  or  local 
entities,  or  others. 

List  of  Subjects  in  48  CFR  Parts  1506, 
1534, 1536, 1542, 1545,  and  1552 

Government  procurement. 

Authority:  The  provisions  of  this 
regulation  are  issued  under  5  U.S.C  301;  Sec. 
205(c).63  Stat.  390,  as  amended,  40  U.S.C. 
486(c). 

Therefore,  48  CFR  Chapter  15  is 
amended  as  set  forth  below: 

1.  The  authority  for  Parts  1506, 1536, 
1542, 1545,  and  1552,  continue  to  read 
as  follows: 

Authority:  Sec.  205(c),  63  stat.  390,  as 
amended,  40  U.S.C.  486(c). 

Subpart  1506.371 — [Removed] 

2.  Subpart  1506.371  is  removed  in  its 
entirety. 

PART  1534— [REMOVED] 

3.  Part  1534  is  Removed  in  its 
entirety. 

Subpart  1536.3— [Removed] 

4.  Subpart  1536.3  (§§1536.303  and 
1536.303-70)  is  removed  in  its  entirety. 

1536.570    [Removed] 

5.  Section  1536.570  is  removed  in  its 
entirety. 

1542.706-1    [Removed] 

6.  Section  1542.705-1  is  removed  in 
its  entirety. 

Subpart  1545.5-[Removed] 

7.  Subpart  1545.5  (§  1545.502)  is 
removed  in  its  entirety. 

1562.236-71    [Removed] 

8.  Section  1552.236-71  is  removed  in 
its  entirety.. 


Dated:  August  19, 1996. 
Betty  L.  Baiky, 

Director,  Office  of  Acquisition  Management. 
(FR  Doc  96-22654  Piled  9-5-96;  8:45  am] 
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48  CFR  Parts  1515  and  1552 
FRL-6602-6] 

Acquisition  Regulation;  Coverage  of 
Source  Selection  Process 

AQBICY:  Environmental  Protection 

Agency. 

action:  Final  rule. 

StJMMARY:  This  document  amends  the 
Environmental  Protection  Agency  (EPA) 
acquisition  regulation  (48  CFR  Chapter 
15)  coverage  on  the  source  selection 
process.  EPA  is  aware  that  Part  15  of  the 
Federal  Acquisition  Regulation  is 
currently  undergoing  revision.  The 
Agency  believes  that  its  changes  will 
not  conflict  with  any  subsequent 
revisions  to  Part  15.  Additionally,  the 
Agency  believes  that  the  changes  to  its 
acquisition  regulation  are  needed  now 
as  an  interim  measure  to  streamline  the 
process  and  empower  Contracting 
Officers  at  EPA.  This  rule  is  also 
necessary  to  implement  portions  of  the 
Federal  Acquisition  Streamlining  Act  of 
1994. 

EFFECTIVE  DATE:  September  23, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Louise  Senzel,  Environmental 
Protection  Agency,  Office  of  Acquisition 
Management  (3802F),  401  M  Street,  SW, 
Washington,  D.C.  20460.  Telephone: 
(202) 260-6204. 

SUPPLBMBn'ARY  INFORMATION: 

A.  Background 

The  proposed  rule  was  published  in 
the  Federal  Register  (61  CFR  25440)  on 
May  21, 1996,  providing  for  a  comment 
period  until  July  22, 1996. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  rule.  No  public 
comments  were  received. 

B.  Executive  Order  12866 

This  is  not  a  significant  regulatory 
action  for  the  purposes  of  Executive 
Order  12866;  therefore,  no  review  was 
required  by  the  Office  of  Information 
and  Regulatory  Affairs. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  did  not 
apply  because  this  rule  does  not  contain 
information  collection  requirements  that 
require  the  approval  of  OMB  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.). 


D.  Regulatory  Flexibility  Act 

The  EPA  certifies  that  this  rule  does 
not  exert  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  The  requirements  to  contractors 
imder  the  proposed  rule  impose  no 
reporting,  record-keeping,  or  any 
compliance  costs. 

E.  Unfunded  Mandates 

This  rule  will  not  impose  unfunded 
mandates  on  state  or  local  entities,  or 
others. 

F.  Regulated  Entities 

EPA  contractors  are  entities 
potentially  affected  by  this  action. 
Sp>ecifically,  those  entities  competing 
under  solicitations  for  negotiated 
procurements  will  be  affected. 


Category 

Regulated  entity 

Industry  

EPA  contractors. 

List  of  Subjects  in  48  CFR  Part  1S15  and 
1552 

Government  procurement. 

Authority:  The  provisions  of  this 
regulation  are  issued  under  5  U.S.C.  301;  Sec. . 
205(c),  63  Stat.  390.  as  amended,  40  U.S.C 
486(c). 

.Therefore,  48  CFR  Chapter  15  is 
amended  as  set  forth  below:  1.  The 
authority  citations  for  parts  1515  and 
1552  continue  to  read  as  follows: 

AuthiMTty:  Sec.  205(c),  63  Stat.  390,  as 
amended,  40  U.S.C.  486(c). 

1515.407    [Amended] 

2.  Section  1515.407  is  amended  by 
removing  paragraph  (a)(1),  and  by 
redesignating  paragraphs  (a)(2)  and  (3) 
as  (a)(1)  and  (2). 

3.  Section  1515.604  is  amended  by 
revising  paragraphs  (a),  (c),  and  (d)  to 
read  as  follows: 

1515.604    Responsibiiraes  ar>d  Duties. 

***** 

(a)  Source  Selection  Official.  The 
Source  Selection  Official  (SSO)  is  the 
official  responsible  for  overall 
management  of  the  source  selection 
process.  Ehities  of  the  SSO  include,  but 
are  not  limited  to,  appointing  members 
and  chairpersons  of  the  Source 
Evaluation  Board,  the  Technical 
Evaluation  Panel  (TEP),  and  the 
Business  Evaluation  Panel  (BEP);  and 
approving  solicitation  related 
documents.  However,  the  Contracting 
Officer  is  responsible  for  approving 
amendments  to  solicitation  documents. 
The  SSO  may  waive  in  writing  the 
requirement  in  1515.612(a)(l)(v)  for  at 
least  one  member  of  the  TEP  to  be  an 
individual  not  involved  in  managing  the 
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cuirent  contract.  The  SSO  also  approves 
the  competitive  range  determination 
and  makes  the  source  selection 
decision. 

•      •      •!     •      • 

(c)  Technwd  Evaluation  Pane!  (TEP). 
The  Program  OfBce  has  the 
responsibility  for  developing  the 
technical  evaluation  criteria  and 
statement  of  work  for  the  solicitation. 
The  TEP  has  the  responsibility  for 
evaluating  the  technical  aspects  of  the 
offerors'  technical  proposals.  Based  on 
the  reconmiendation  of  the  Program 
Office,  the  SSO  has  the  discretion  of 
assigning  this  evaluation  responsibility 
to  the  Project  Officer,  if  appropriate,  or 
to  the  TEP.  When  offerors'  past 
perfbrmance  is  evaluated  as  part  of  the 
technical  proposal  evaluation  process, 
the  past  performance  evaliiation  shall  be 
conducted  by  the  TEP,  or  by  the 
Contracting  Officer  and  the  Project 
Officer.  Based  on  input  from  the  Project 
Officer,  the  Contracting  Officer  has  the 
discretion  of  assigning  this 
responsibili^  to  the  TEP  or  to  the 
Contracting  Officer  and  Project  Officer. 

(d)  Buune$8  Evaluation  Panel  (BEP). 
(1)  Outside  of  the  technical  review,  the 
Contracts  Office  has  the  lead  for 
reviewing  solicitation  evaluation  criteria 
and  the  Statement  of  Work  from  a 
business  perspective;  evaluating  the 
business,  pricing,  and  contractilal 
aspects  of  the  offerors'  business  and 
technical  proposals;  and  examining 
other  CactOTS'such  as  the  responsibility 
of  the  offeroes.  Based  on  the 
recommendation  of  the  Contracting 
Officer,  the  SSO  has  the  discretion  to 
designate  these  responsibilities  to  the 
Contracting  Officer  or  designating  a 
BEP.  Sections  1515.612(a)(1)  (vi)  and 
(vii)  are  applicable  only  when  the  SSO 
has  designated  a  BEP. 

(2)  When  no  BEP  is  convened,  the 
Contracting  Officer  shall  perform  a 
preliminary  cost  evaluation  of  each 
offeror's  ctwVprice  proposal  to  identify 
any  cost  elements  that  appear 
imreasonable  or  questionable.  When 
cost  analysis  is  employed,  the 
Contracting  Officer  shall  perform  a 
detailed  cost  analysis  of  the  business 
proposal  which  includes  an  evaluation 
of  the  offeror's  subcontracting  program, 
management  structure,  and  any  other 
relevant  factors  which  may  prevent 
award  to  an  offeror.  This  analysis  may 
be  included  in  a  separate  report,  in  the 
competitive  range  determination,  or  in 
the  pre/post<negotiation  memorandum. 

4.  Section  1515.604-70  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

1515.004-70   Penonal  conflicts  of  IntMML 


(c)  Each  EPA  employee  (including 
special  employees  (as  defined  by 
1503.600-71  (b))  involved  in  source 
evaluation  and  selection  is  required  to 
comply  with  the  Office  of  Government 
Ethics  ethics  provisions  at  5  CFR  Part 
2635. 

5.  Section  1515.605  is  amended  by 
revising  paragraphs  (a),  (b),  and  adding 
(c)  to  read  as  follows: 

1515.605    Evaiuation  Factors. 

•        •        •        •        • 

(a)  The  Contracting  Officer  shall  insert 
the  provisions  at  1552.215-70.  "EPA 
Source  Evaluation  and  Selection 
Procedures — Negotiated  Procurement" 
and  either:  the  provision  in  1552.215- 
71,  "Evaluation  Factors  for  Award," 
where  all  evaluation  factors  other  than 
cost  or  price  when  combined  are 
significanUy  more  important  than  cost 
or  price;  or  the  provision  in  Alternate  I 
to  1552.215-71,  where  all  evaluation 
factors  other  than  cost  or  price  when 
combined  are  significantly  less 
important  than  cost  or  price;  or  the 
provision  in  Alternate  n  to  1552.215—71. 
where  award  will  be  made  to  the  offeror 
with  the  lowest-evaluated  cost  or  price 
whose  technical  proposal  meets  the 
minimum  needs  of  the  Government;  or 
the  provision  in  Alternate  m  where  all 
evaluation  factors  other  than  cost  or 
price  when  combined  are  approximately 
equal  to  cost  or  price.  The  Contracting 
Officer  may  use  provisions  substantially 
the  same  as  1552.215-71,  Alternate  I  to 
1552.215-71.  Alternate  n  to  1552.215- 
71,  or  Alternate  ffl  to  1552.215-71 
without  requesting  a  deviation  to  the 
EPAAR. 

(b)  Technical  evaliiation  criteria 
should  be  prepared  in  accordance  with 
FAR  15.605  and  inserted  into  paragraph 
(b)  of  the  provision  at  1552.215-71. 
Alternate  I,  and  Alternate  m.  If 
technical  evaluation  criteria  are  used  in 
Alternate  n,  the  criteria  should  be 
prepared  in  accordance  with  FAR 
15.605  and  inserted  into  paragraph  (b). 
When  past  performance  is  to  be  used  as 
an  evaluation  factor,  the  Contracting 
Officer  must  develop  criteria  for 
evaluating  past  performance  and 
include  sudi  criteria  in  section  M  of  the 
solicitation. 

(c)  Evaluation  Methodologies. 
Evaluation  criteria  may  be  developed 
using  methodologies  other  than 
numerical  scoring,  e.g.,  adjectival 
ratings  or  color  scoring.  The  relative 
importance  of  the  evaluation  criteria 
must  be  clearly  identified  in  the 
solicitation.  The  Contracting  Officer 
should  identify  and  prepare  evaluation 
criteria  consistent  with  FAR  15.605. 


6.  Section  1515.608  is  amended  by 
revising  paragraphs  (a)(1);  adding 
paragraph  (a)(3);  by  revising  paragraphs 
(b)(l)(ii)  and  (b)(2)(i);  by  adding 
paragraph  (b)(3);  by  removing  paragraph 
(c)  and  by  redesignating  paragraphs  (d) 
and  (e)  as  (c)  and  (d),  to  read  as  follows: 

1515.006    Proposal  cvalualton. 

(a)  •  *  * 

(1)  Technical  proposals  shaU  be 
evaluated  solely  an  the  factors  specified 
in  the  solicitation  and  in  accordance 
with  FAR  15.608.  Additionally,  the 
evaluation  of  technical  proposals 
(including  past  performance  factora) 
shall  be  accomplished  using  the  scoring 
plan  shown  below  or  one  specifically 
developed  for  the  solicitation. 
Contracting  Officen  may  request  that 
the  TEP  also  indicate  whether  proposals 
are  acceptable  or  unacceptable,  and/or 
whether  the  offerore'  response  to 
individual  criteria  are  acceptable  or 
unacceptable. 

Scoring  Plan 


Value 


0 

1 


Descriptive  irtnjewwnt 


The  factor  is  not  addressed,  or  is  to- 
taliy  deficient  and  without  merit 

The  factor  is  addressed,  but  contains 
deficiencies  and/or  weaiaiesses 
that  can  be  corrected  only  by 
major  or  significant  changes  to  rel- 
evant portions  of  the  proposal,  or 
the  factor  is  addressed  so  mini- 
mally or  vaguely  that  there  are 
widmpread  information  gaps.  In 
addttion,  because  of  ihe  defi- 
ciencies, weaknesses,  and/or  in- 
formation gaps,  serious  concerns 
exist  on  ttie  part  of  the  TEP  about 
the  offeror's  abilty  to  perform  the 
required  wortc. 

Information  related  to  the  factor  is  irv 
compiete,  undear,  or  indk:ates  an 
inadeqiiate  approach  to,  or  under- 
standing of  the  factor.  The  TEP 
t>efieves  there  is  question  as  to 
wtietfier  tfie  offeror  would  be  able 
to  perform  satisfactorily. 

The  response  to  tfw  (actor  is  ade- 
quate. Overal,  it  meets  the  sped- 
icaiions  and  requirements,  such 
ttiat  the  TEP  beleves  that  the 
offeror  could  perform  to  meet  tfte 
Government's    minimum    require- 


The  response  to  tfw  factor  is  good 
with  some  superior  features.  Infor- 
mation provided  is  generally  dear, 
and  tfw  approach  is  acceptat)le 
with  the  possi)ility  of  more  than 
adequate  performance. 

The  response  to  tfw  factor  is  supe- 
rior in  most  features. 


(3)  The  goal  of  the  technical 
evaluation  is  to  imderstand  each 
offeror's  proposal  and  to  assess  each 
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proposal  relative  to  the  specified 
evaluation  factors.  The  TEP  reportls) 
should  address  any  perceived  strengths, 
as  well  as  any  perceived  weaknesses  or 
deficiencies,  and  risks  associated  with 
the  offerors'  performance.  Scores  may  or 
may  not  change  from  the  initial 
evaluation  to  the  supplemental 
evaluation,  depending  on  the  offerors' 
response  to  interrogatories.  The 
supplemental  TEP  report  must  explain 
the  rationale  for  no  change  in  score,  as 
well  as  any  decrease  or  increase  in  score 
as  a  result  of  the  offerors'  response  to 
interrogatories. 
(b)«  *  * 

(D*  •  * 

(ii)  Any  interrogatories  the 
Contracting  Officer  should  submit  to 
oniarors  to  clarify  their  technical 
proposals  to  address  any  weaknesses, 
deficiencies,  or  questions  associated 
with  their  technical  proposals.  The 
Contracting  Officer  may  review  the 
technical  proposals  and  TEP  evaluation, 
and  submit  any  additional 
interrogatories  deemed  appropriate. 

(2)(i}  A  statement  that  the  respective 
technical  evaluation  panel  members  are 
free  fit)m  actual  or  potential  personal 
conflicts  of  interest,  and  are  in 
compliance  with  the  Office  of 
Government  Ethics  ethics  provisions  at 

5  CFR  Part  2635. 

•        •        «        *        * 

(3)  The  Contracting  Officer  may 
release  the  cost/price  proposals  to  the 
entire  TEP  or  solely  to  the  TEP 
Chairperson,  after  the  TEP  has 
completed  its  evaluation  of  initial 
proposals.  The  TEP  or  Chairperson 
should  evaluate  cost/price  proposals  to 
determine  whether  the  offerors'  cost/ 
price  proposals  adequately  reflect  their 
technical  proposals  and  the 
requirements  of  the  solicitation,  and 
demonstrate  that  the  proposed  price  or 
cost  provides  an  adequate 
understanding  of  the  requirements  of 
the  solicitation.  Any  inconsistencies 
between  the  proposals  and  the 
solicitation  requirements  should  be 
identified.  Any  inconsistencies  between 
the  cost  and  technical  proposals  should 
also  be  identifiAi. 

7.  Section  1515.609  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

1S15.609    Competitive  Range. 

***** 

(c)(1)  When  a  single  proposal  is  the 
only  proposal  in  the  competitive  range, 
as  part  of  the  required  discussion  in  the 
competitive  range  determination. 
Contracting  Officers  shall  address  at  a 
minimum  the  following  factors: 
Whether  the  requirement  could  have 
been  broken  up  into  smaller 
components;  whether  the  solicitation 


provided  adequate  response  time; 
whether  the  requirement  could  have 
been  satisfied  with  reduced  staffing 
levels  (discussion  may  be  combineid 
with  the  first  factor);  and  if  appHcable, 
whether  the  work  required  on-site  could 
otherwise  be  performed  at  a  contractor's 
facility,  avoicting  the  cost  and  logistical 
implications  of  relocating  employees. 

(2)  In  cases  where  only  a  single 
proposal  has  been  received  and  a 
competitive  range  determination  has  not 
been  prepared,  the  discussion  of  the 
reasons  for  receipt  of  the  single  proposal 
which  otherwise  would  be  contained  in 
the  competitive  range  determination 
shall  be  included  in  the  source  selection 
document.  The  discussion  in  the  soiuce 
selection  document  at  a  minimum  shall 
address  the  factors  referenced  in 
paragraph  (c)(1)  of  this  section. 

(3)  The  Contracting  Officer  shall 
provide  a  copy  of  the  competitive  range 
determination  or  source  selection 
document  to  the  Competition  Advocate 
after  approval  of  the  determination  or 
document  by  the  designated  Source 
Selection  Official. 

8.  Section  1515.611  is  revised  to  read 
as  follows: 

1515.61 1  Best  and  final  offers. 

The  Contracting  Officer  shall  estabhsh 
a  common  cut-off  date  for  receipt  of 
revised  proposals  and/or  confirmations 
of  negotiations  (best  and  final  ofiers) 
upon  completion  of  negotiations. 

9.  Section  1515.612  is  amended  by 
revising  paragraphs  (a)(l)(iii),  (iv)  and 
(v);  and  by  adding  paragraph  (c)  to  read 
as  follows: 

1 51 5.61 2  Fonnal  source  selection, 
(a)*  *  * 

(D*  *  • 

(iii)  SEB  Membership— The  SSO  will 
determine  the  organizational  levels  of 
the  individuals  to  serve  on  the  SEB. 

(iv)  TEP  Chairperson— The  SSO  will 
determine,  based  on  the 
recommendation  of  the  requesting 
program  office,  the  Chairperson  of  the 
TEP.  For  recompetes  or  follow-on 
contracts,  the  Chairperson  should 
normally  not  be  the  incumbent 
contract's  Project  Officer. 

(v)  TEP  Membership — At  least  two 
members,  in  addition  to  the  Project 
Officer,  who  are  knowledgeable  of  the 
procurement's  technical  aspects.  If  the 
procurement  is  a  follow-on  to  an 
existing  contract,  at  least  one  of  the  TEP 
members  should  be  someone  who  is  not 
involved  in  managing  the  current 
contract,  preferably  from  outside  of  the 
program  division  which  originated  the 
requirement.  See  1515.604(a)  for  waiver 
of  this  requirement. 


(c)  Source  Selection  Plan.  No  separate 
source  selection  plan  is  required.  'The 
Contracting  Officer  may  include  the 
information  required  by  FAR  15.612(c) 
in  the  individual  acquisiti(m  plan. 

10.  Section  1552.215-70  is  revised  to 
read  as  follows: 

1862.215-70    EPA  Source  Selection  and 
Sslectton  Procedures— Negotialsd 
Procurements  (SEP  1906) 

As  prescribed  in  1515.605,  insert  the 
following  provision.  - 

EPA  SOURCE  SELECTION  AND  SBl^CTION 
PROCEDURES— NEGOTIATED 
PROCUREMENTS  (SEP  1996) 

(a)  The  Government  will  perform  source 
selection  in  accordance  with  FAR  Part  IS  and 
the  EPA  Source  Evaluation  and  Selection 
Procedures  in  EPAAR  Part  1515  (48  CFR  Part 
1515).  The  significant  features  of  this 
procedure  are: 

(1)  The  Government  will  f>erform  either 
cost  analysis  or  price  analysis  of  the  offeror's 
cost/business  proposal  in  accordance  with 
FAR  Parts  15  and  31,  as  appropriate,  in 
addition,  the  Government  will  also  evaluate 
proposals  to  determine  contract  cost  or  price 
realism. 

Cost  or  price  realism  relates  to  an  offeror's 
demonstrating  that  the  proposed  cost  or  price 
provides  an  adequate  reflection  of  the 
offeror's  understanding  of  the  requirements 
of  this  solicitation,  i.e.,  that  the  cost  or  price 
is  not  unrealistically  low  or  unreasonably 
high. 

(2)  The  Government  will  evaluate  technical 
proposals  as  specified  in  1552.215-71, 
Evaluation  Factors  for  Award. 

(b)  In  addition  to  evaluation  of  the 
previously  discussed  elements,  the 
Government  will  consider  in  any  award 
decision  the  responsibility  foctors  set  forth  in 
FAR  Part  9. 

(End  of  Provision) 

11.  Section  1552.215-71  is  revised  as 
follows: 

1 552.21 5-71    Evaluation  Factors  for  Award. 

As  prescribed  in  1515.605,  insert  one 
of  the  following  provisions. 

EVALUATION  FACTORS  FOR  AWARD  (SEP 
1996) 

(a)  The  Government  will  make  award  to  the 
responsible  offeror(s)  whose  offer  conforms 
to  the  solicitation  and  is  most  advantageous 
to  the  Government,  cost  or  price  and  other 
factors  considered.  For  this  solicitation,  all 
evaluation  factors  other  than  cost  or  price 
when  combined  are  significantly  more 
important  than  cost  or  price. 

0))  Technical  Evaluation  Criteria: 


(End  of  Provision) 

EVALUATION  FACTORS  FOR  AWARD  (SEP 
1996) 

ALTERNATE  I  (SEP  96) 

(a)  The  Government  will  make  award  to  the 
responsible  offeror(s)  whose  offer  conforms 
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to  the  solicitation  and  is  most  advantageous 
to  the  Government,  cost  or  price,  and  other 
factors  consitfered.  For  this  solicitation,  all 
evaluation  foctors  other  than  cost  or  price 
when  combined  are  significantly  less 
important  than  cost  or  price. 
(p)  Technical  Evaluation  Criteria: 


action:  Final  rule. 


(EndofProvklcm) 

EVALUATION  FACTORS  FOR  AWARD- 
PROPOSAL  MEETS  THE  MINIMUM  NEEDS 
OF  THE  GOVERNMENT  WITH  THE 
LOWEST  EVALUATED  COST/PRICE 

ALTERNATE  D  (SEP  1996) 

(a)  The  Government  will  make  award  to  the 
lowest-evaluated  cost  or  price,  technically 
acceptable,  re<p>onsibIe  o^ror  whose  o%r 
meets  the  minimiun  needs  of  the 
Govenmient.  In  the  event  that  there  are  two 
or  m<»e  technically  acceptable,  equal  price 
(cost)  offers,  tjte  Government  will  consider 
other  fiactors,  as  listed  below  in  descending 
order  of  importance: 


(b)  Tachnicfl  Evaluation  Criteria: 


(Bnd  of  Provi^on) 

EVALUATIOIJI  FACTORS  FC«  AWARD  (SEP 
1996) 

ALTERNATE  ni  (SEP  96) 

(a)  The  Government  vnll  make  avrard  to  the 
responsible  oSeTor(s)  whose  offer  conforms 
to  the  solicitation  and  is  most  advantageous 
to  the  Govwnment,  cost  or  price,  and  other 
factors  considered.  For  this  solicitation,  all 
evaluation  fodtors  other  than  cost  or  price 
when  combined  are  approximately  equal  to 
cost  or  price. 

(b)  Technical  Evaluation  Criteria: 


(EndofProvi: 

11562.215-7 

12.  Sectioli  1552.215-72  is  removed. 
Dated:  Augiist  21. 1996. 
lohn  C  Gher^rdini  m. 

Acting  Directdr,  Office  of  Acquisition 
Management. ; 

|FR  Doc.  96-2|2642  Filed  9-S-96:  8:45  am) 
MUMQCOOC  4*0  SO  P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1807, 1808, 1809, 1810. 
1811,  1812, 1814, 1828, 1835,  1842, 
1852,1871 

Rewrite  of  tfie  NASA  FAR  Supplement 
(NFS) 

AQB(CY:  Off  ce  of  Procurement,  National 
Aeronautics  and  Space  Administration 
(NASA). 


summary:  Parts  1807  through  1814 
(except  1813),  and  clauses  afiiected  by 
these  parts,  are  revised  in  their  entirety. 
Part  1810  is  removed  in  its  entirety;  a 
new  Part  1811  is  added;  and  Parts  1828, 
1835, 1842,  and  1871  are  revised  as  a 
result  of  the  rewritten  parts.  The 
numbering  of  NFS  sections  has  been 
changed  to  indicate  the  exact  section  of 
the  FAR  being  implemented  or 
supplemented. 

EFFECTIVE  DATE:  September  6, 1996. 
FOR  FURTHER  MFORMATION  COffTACT: 
Mr.  Thomas  OToole.  (202)  358-0478; 
Mr.  Bruce  King,  (202)  358-0461. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  National  Performance  Review 
urged  agencies  to  streamline  and  clarify 
their  regulations.  The  NFS  rewrite 
initiative  was  established  to  pursue 
these  goals  by  conducting  a  section  by 
section  review  of  the  NFS  to  verify  its 
acctuacy,  relevancy,  and  validity. 

Impact 

NASA  certifies  that  this  regulation 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  This  rule  does 
not  impose  any  reporting  or  record 
keeping  requirements  subject  to  the 
Paperwork  Reduction  Act. 

List  of  Subiects  in  48  CFK  Parts  1807, 
1808, 1809, 1810, 1811, 1812, 1814, 
1828, 1835, 1842, 1852,  and  1871 

Government  procurement. 
Tom  Luedtke, 

Deputy  Asaociate  Administrator  for 
Procurement. 

Accordingly,  48  CFR  Parts  1807. 1808, 
1809,  1810,  1811. 1812.  1814, 1828, 
1835. 1842. 1852,  and  1871  are 
amended  as  follows: 

2.  Part  1807  is  revised  to  read  as 
follows: 

PART  1807— ACQUISITION  PLANNING 

Subpart  1807.1— Acquiaitlon  Plans 

Sec. 

1807.103    Agency-head  responsibilities. 

1807.105    Contents  of  written  acquisition 

plans. 
1807.170    Acquisition  Strategy  Meeting 

(ASM) 

Subpart  1807.2— Planning  for  the  Purcttase 
of  Supplies  in  Economic  Quantities 

1807.204    Responsibilities  of  contracUng 
officers. 

Subpart  1807.3 — Contractor  Versus 
Government  Performance 

1807.307    Appeals. 


Subpart  1807.5— InlMrantly  Qovsmmenlal 
Functions 

1807.503    Policy. 
Subpart  1307.70— ResarvMl 
Subpart  1807.71— Master  Buy  Plan 

1807.7100  General. 

1807.7101  Applicability. 

1807.7102  Submission,  selection,  and 
notification  procedures. 

1807. 7102-1    Submission  of  Master  Buy 

Plan. 
1807.7102-2    Submission  of  amendments  to 

the  Master  Buy  Plan. 
1807.7102-3    Selection  and  notification 

procedures. 

1807.7103  Format  of  Master  Buy  Plan. 

Subpart  1807.72— Acquisition  Foreeasling 

1807.7200  Scope  of  subpart. 

1807.7201  Definitions. 

1807.7202  Policy. 

1807.7203  Responsibilities. 

1807.7204  Forecast  data. 

1807.7205  Public  availability. 

Aotliority:  42  U.S.C.  2473(cHl) 
PART  1807— ACQUISmON  PLANNING 

Subpart  1807.1— Acquisition  Plans 

1807.103    Agency-tMsd  raaponaibilltias. 

(NASA  supplements  paragraphs  (d)  and 

(e)) 

(d)(i)  Except  as  provided  in  paragraph 
(d)(iii)  of  this  section,  acquisition  plans 
shall  be  prepared  according  to  the 
following: 

(A)  For  acquisitions  requiring 
Headquarters  approval,  by  an 
Acquisition  Strategy  Meeting  (ASM) 
(see  1807.170); 

(B)  For  acquisitions  not  requiring 
Headquarters  approval  and  expected  to 
exceed  $5  million,  by  installation- 
approved  ASMs  or  written  acquisition 
plans;  and, 

(C)  For  acquisitions  not  expected  to 
exceed  $5  million,  in  accordance  with 
installation  procediu«s. 

(ii)  The  estimated  dollar  amounts 
shall  include  all  options  and  later 
phases  of  the  same  program  or  project. 

(iii)  Acquisition  plans  are  not 
required  for  the  follovtring  acquisitions: 

(A)  Architect-engineering  services; 

(B)  Broad  agency  announcements  (see 
1835.016)  or  unsolicited  proposals; 

(C)  Basic  research  from  nonprofit 
orgwizations; 

CD)  Utility  services  available  firom 
only  one  source; 

(E)  From  or  through  other 
Government  agencies; 

(F)  Industrial  facilities  required  in 
support  of  related  contracts;  or 

(C)  MidRange  procedure  awards  (see 
part  1871).  However,  acquisition  plans 
are  required  for  commercial  item 
acquisitions  that  exceed  the  MidRange 
dollar  thresholds  for  noncommercial 
items. 
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(iv)  Acquisition  plans  shall  be 
approved  before  soliciting  proposals. 

(\)  Approval  of  an  acquisition  plan 
does  not  constitute  approval  of  any 
special  conditions,  or  special  clauses 
that  may  be  required  unless  the  plan  so 
speciBes,  and  the  individual  having 
approval  authority  is  a  signatory  of  the 
plan.  All  required  deviations  shall  be 
approved  through  the  procedures 
described  in  FAR  1.4  and  1801.4. 

(vi)  A  single  acquisition  plan  may  be 
used  for  all  phases  of  a  phased 
acquisition  provided  the  plan  fully 
addresses  each  phase,  and  no  significant 
changes  occur  after  plan  approval  to 
invalidate  the  description  of  the  phases. 
If  such  significant  changes  do  occur,  the 
plan  shall  be  amended  and  approved  at 
the  same  level  as  the  original  plan. 

(e)  Acquisition  plans  should  be 
prepared  on  a  program  or  system  basis 
when  practical.  In  such  cases,  the  plan 
should  fully  address  all  component 
acquisitions  of  the  program  or  system. 

1807.106    Contents  of  written  acquisition 
plans. 

(NASA  supplements  paragraphs  (a)  and 
(b)) 

Acquisition  plans  shall  address  each 
applicable  topic  listed  in  FAR  7.105,  as 
supplemented  by  this  section.  Plans 
shall  be  structured  by  subject  heading 
using  each  italicized  topic  heading  in 
the  same  sequence  as  presented  in  the 
FAR.  Subheadings  should  be  used  when 
appropriate  (e.g.,  the  separate  items 
under  contracting  considerations  at 
7.105(b)(4)).  Topics  not  applicable  to  a 
given  acquisition  (e.g.,  design-to-cost 
and  should-cost  are  not  compatible  with 
'  service  acquisitions),  should  be  marked 
N/A. 

(a)(1)  Describe  in  nontechnical  terms 
the  supplies  or  services  to  be  acquired. 
Include  quantities. 

(3)  Identify  the  estimated  cost  and 
describe  the  estimating  methodology. 

(5)  Specify  the  delivery  or 
performance  period  requirements 
separately  by  the  basic  contract,  each 
option,  and  the  total. 

(8)  Streamlining  applies  to  all  NASA 
acquisitions.  Describe  all  planned 
streamlining  procedures. 

(b)(3)  Address  how  cost  realism  will 
be  evaluated. 

(4)(A)  If  an  incentive  contract  is 
planned,  describe  the  planned 
incentive(s)  and  the  anticipated  effects. 

(B)  Describe  subcontracting  issues, 
including  all  applicable  subcontracting 
goals.  (See  FAR  part  19  and  part  1819). 

(5)(A)  Identify  the  estimated  cost 
separately  by  the  basic  contract,  each 
option  and  total  amount. 

(B)  Identify  the  funding  by  fiscal  year 
and  unique  project  number  (UPN). 


(C)  Discuss  planned  approaches  to 
eliminate  funding  shortfidls  (vs.  the 
estimated  cost). 

(6)  Identify  the  type  of  work 
statement/specification  planned. 
Specifically  address  the  applicability  of 
performance-based  requirement 
descriptions  and  the  availability  of 
commercial  sources  for  the  supplies/ 
services. 

(10)  Address  contract  management 
issues,  including  planned  delegations  of 
administrative  functions. 

(19)  If  the  period  between  release  of 
solicitation  to  contract  award  is  more 
than  120  calendar  days  (180  days  for 
formal  SEB  competitions),  explain  why 
that  goal  cannot  be  met. 

1807.170    Acqidsition  Strategy  IMseting 
(ASM). 

(a)  The  ASM  is  an  acquisition  plan 
conducted  through  a  meeting  attended 
by  all  interested  NASA  offices.  At  the 
meeting,  the  acquisition  plan  topics  and 
structure  specified  in  1807.105  are 
presented  in  briefing  format,  and  formal 
written  minutes  prepared  to  siunmarize 
the  decision,  actions,  and  conclusions  of 
the  ASM  members.  The  approved 
minutes,  along  with  the  briefing  charts, 
shall  be  included  in  the  contract  file  to 
document  completion  of  the  acquisition 
plan  required  by  1807.103. 

(b)  The  ASM  is  not  a  requirements 
definition  meeting.  It  is  a  meeting  to 
seek  approval  for  the  proposed 
acquisition  approach  for  requirements 
that  were  previously  defined  and  agreed 
to  by  the  cognizant  offices. 

(c)  Headquarters  ASMs  will  be 
chaired  by  the  Associate  Administrator 
for  Procurement  or  designee.  The 
Headquarters  Office  of  Procurement 
(Code  HS)  will  prepare  the  minutes  of 
Headquarters  ASMs  and  distribute  them 
to  all  attendees  for  review  prior  to 
approval  by  the  ASM  chairperson. 

(d)  For  field  installation  ASMs,  the 
minutes  shall  be  approved  in 
accordance  with  installation 
procedures. 

Subfiart  1807.2 — Planning  for  the 
Purchase  of  Supplies  In  Economic 
Quantities 

1807.204    Responsibilities  of  contracting 
officers. 

(NASA  supplements  paragraph  (a)) 

(a)  The  contracting  officer  shall 
transmit  in  writing  to  the  cognizant 
inventory  management/requirements 
office  either  the  actual  offeror  responses 
or  a  summary  of  their  salient  points. 
The  transmittal  should  be  made  within 
five  working  days  after  the  closing  date 
for  receipt  of  offers;  howeyer,  if  a 
response  indicates  the  potential  for  a 


significant  savings,  it  should  be 
transmitted  immediately. 

Subpart  1807.3 — Contractor  Versus 
Qovemment  Performance 

1807.307    Appeals. 
(NASA  supplements  paragraph  (a)) 
.    (a)  Installations  shall  establish 
appeals  procedures  in  accordance  with 
NMI  7410.3,  Delegation  of  Authority  for 
Acquisition  of  Commercial  Activities  for 
NASA's  Use. 

Subpart  1807.5— inherently 
Governmental  Functions 

1807.503    Policy. 

(NASA  supplements  paragraph  (e)) 

(e)  The  field  installation  requirements 
office  shall  provide  the  contracting 
officer  the  written  determination  that 
none  of  the  statement  of  work  tasks  are 
inherently  governmental.  Disagreements 
regarding  the  determination  shall  be 
resolved  in  accordance  with  installation 
procedures. 

Subpart  1807.70— {Reserved] 

Subpart  1807.71— Master  Buy  Plan 

1807.7100  General. 

The  Master  Buy  Plan  provides 
information  on  planned  acquisitions  to 
enable  management  to  focus  its 
attention  on  a  representative  selection  of 
high-dollar-value  and  otherwise 
sensitive  acquisitions. 

1807.7101  Appllcabiiity. 

(a)  The  Master  Buy  Plan  applies  to 
each  negotiated  acquisition,  including 
supplemental  agreements,  where  the 
dollar  value,  including  the  aggregate 
amount  of  options,  follow-on 
acquisitions,  or  later  phases  of  multi- 
phase acquisitions,  is  expected  to  equal 
or  exceed  $50,000,000. 

(b)  For  initial  annual  Master  Buy  Plan 
submission  only,  each  installation  shall 
submit  its  three  largest  acquisitions 
regardless  of  dollar  value  and  all 
acquisitions  over  $50,000,000. 

(c)  The  procedure  also  applies  to: 

(1)  Any  supplemental  agreement  that 
contains  either  new  work,  a  debit 
change  order,  or  a  credit  change  order 
(or  any  combination/consolidation 
thereof),  if  the  absolute  value  of  the 
actions  equals  or  exceeds  $50,000,000 
(e.g.,  the  absolute  value  of  a 
supplemental  agreement  adding 
$30,000,000  of  new  work  and  deleting 
$30,000,000  of  work  is  $60,000,000,  and 
is  therefore  subject  to  the  Master  Buy 
Plan). 

(2)  Any  supplement  agreement  that 
contains  one  or  more  elements  (new 
work  and/or  individual  change  orders) 
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of  a  sensitive  nature  that,  in  tlie 
judgment  of  the  installation  or 
Headquarters,  warrants  Headquarters 
consideration  under  the  Master  Buy 
Plan,  even  though  the  value  does  not 
equal  or  exceed  $50,000,000. 

(d)  The  Master  Buy  Plan  does  not 
apply  to  incremental  funding  actions  or 
tenninatioii  settlement  agreements. 

1807.7102    Submission,  satoeOon,  and 
imBBtallon  piocaduiaa. 


1807.7102-1    SubrnteskNiof 


Buy 


(a)  Prior  to  July  15th  of  every  year, 
each  installation  shall  submit  to  the 
Headquarters  Office  of  Procurement 
(Code  HS)  a  Master  Buy  Plan 
(electronicaUy  or  original  and  eight 
copies)  for  the  next  fiscal  year,  listing 
every  known  acquisition  that 

(1)  Meets  the  criteria  in  1807.7101. 

(2)  Is  expected  to  be  initiated  in  that 
fiscal  year,  and 

(3)  Has  not  been  included  in  a 
previous  Master  Buy  Plan  or 
amendment  to  a  Master  Buy  Plan. 

(b)  The  fiscal  year  Master  Buy  Plan 
shall  list  all  uncompleted  acquisitions 
selected  for  Headquarters  review  and 
approval  fiom  prior  Master  Buy  Plans 
and  amendments  to  Master  Buy  Plans. 
These  acqtiisitions  should  be  listed  by 
the  appropriate  fiscal  year  Master  Buy 
Plan  and  individual  item  numbers,  and 
should  indicate  the  current  status  of  the 
individual  acquisition  docimients 
previously  selected  for  Headquarters 
review  and  approval. 

(c)  Plans  shall  be  prepared  in 
accordance  with  1807.7103  and  shall 
identify  tht  individual  acquisition 
documents  involved  for  every 
acquisitioq  listed.  Acquisition 
docimient^  that  may  require 
Headquarters  approval  will  be  held  in 
abeyance  imtil  receipt  of  the  notification 
required  by  1807.7102-3.  This  is  not  to 
preclude  the  planning  for  or  initiation  of 
such  docu^ients  up  to  that  point  where 
Headquarters  approval  may  be  required. 

• 

1807.7102-4    Submission  of  smsndmsnts 
to  the  Mastsr  Buy  PIsn. 

(a)  Acquisitions  identified  by 
installations  after  submission  of  their 
Master  Buy  Plan  and  meeting  the 
criteria  in  1807.7102-l(a)  shall  be 
submitted  to  Headquarters  in 
accordance  with  1807.7103  and 
identified  as  an  amendment  to  the  fiscal 
year  Master  Buy  Plan  submission. 

(b)  Master  Buy  Plan  submissions 
should  not  be  accomplished  after  the 
fact.  Amendments  shall  be  submitted 
sufficiently  in  advance  of  contract 
award  data  to  allow  Headquarters  to 
select  thosf  acquisition  dociunents  that 
will  be  subject  to  Headquarters  review 


and  approval  without  creating  an 
unacceptable  delay  in  contract 
placement. 

(c)  When  timely  submittal  is  not 
possible,  the  installation  shall  provide 
with  the  amendment  a  narrative 
explaining  the  circiunstances  leading  to 
the  late  siibmittal.  A  Master  Buy  Plan 
submission  for  a  contract  change  order 
expected  to  meet  the  criteria  in 
18O7.7l01.shall  be  submitted  to 
Headquarters  immediately  upon 
issuance  of  the  change  order. 

1807.7100-3    Seiacilon  snd  notMcadon 

(a)  The  Headquarters  Office  of 
Procurement  (Code  HS)  shall  select 
acquisition  documents  bom  the  Master 
Buy  Plan  and  amendments  to  Master 
Buy  Plans  to  receive  Headquarters 
review  and  approval  and  shall  designate 
source  selection  officials. 

(b)  When,  subsequent  to  dociunent 
selection  or  delegation,  an  acquisition  is 
changed  (for  example,  increase  or 
decrease  in  dollar  amount,  change  in 
requirement),  canceled,  si^>OT8eded. 
deferred,  or  becomes  no  longer  subject 
to  the  Master  Buy  Plan  procedures  in 
accordance  with  the  criteria  in 
1807.7101,  the  installation  shall 
immediately  notify  Code  HS,  giving  the 
reasons.  Code  HS  shall  notify  the 
installation's  procurement  office  in 
writing  of  any  further  action  that  may  be 
required. 

(c)  Acquisition  documents  not 
selected  for  Headquarters  review  will  be 
subject  to  after-the-fact  reviews  by 
Headquarters  during  normal 
procurement  management  surveys  or 
other  special  reviews.  Acquisition 
delegations  may  subsequently  be 
rescinded  if  a  Headquarters  review  is 
deemed  appropriate. 

1807.7103    FonnatofMsstsrBuyPlan. 

In  accordance  with  the  requirements 
of  1807.7102-1  and  1807.7102-2, 
Master  Buy  Plans  and  amendments  to 
Master  Buy  Plans  shall  be  prepared  in 
accordance  with  the  format  illustrated 
in  Table  1807-1. 

Subpart  1807.72— Acquisition 
Forecasting 

1807.7200.  Scope  of  subpsrt 

This  subpart  prescribes  the 
acquisition  forecasting  procedure 
required  to  comply  with  the  Business 
Opportunity  Development  Reform  Act 
of  1988. 

1807.7201    Definitions. 

Class  of  contracts  means  a  grouping  of 
acqiusitions,  either  by  dollar  value  or  by 
the  natiue  of  suppUes  and  services  to  be 
acquired. 


Contract  opportunity  means  planned 
new  contract  awards  exceeding  $25,000. 

1807.7202  Policy. 

As  required  by  statute,  it  is  NASA 
policy  to 

(a)  Prepare  an  annual  forecast  and 
semiannual  update  of  expected  contract 
opportunities  or  classes  of  contract 
opportunities  for  each  fiscal  year, 

(0)  Include  in  the  forecast  contract 
^  opportunities  that  small  business 

concerns,  including  those  owned  and 
controlled  by  socially  and  economically 
disadvantaged  individuals,  may  be 
capable  of  performing;  and 

(c)  Make  available  such  forecasts  to 
the  public. 

1807.7203  Responsibilities. 

(a)  NASA  procurement  officers  shall 
furnish  the  Headquarters  Office  of 
Procurement  (Code  HS)  with  the  data 
required  in  1807.7204  on  September  1 
for  the  annual  forecast  and  March  15  for 
the  semiannual  update. 

(b)  Code  HS  will  prepare  and 
distribute  the  consoUdated  aimual 
forecast  and  the  semiannual  update. 

1807.7204  Forecast  dais. 

(a)  The  annual  forecast  shall 
contain — 

(1)  Summary  historical  data  (based  on 
information  provided  by  the 
Headquarters  Office  of  Procurement 
(Codes  HC  and  HS))  on  the  class  of 
contract  opportimities  below  the 
simplified  acquisition  threshold; 

(2)  Identification  of  all  known 
contract  opp<»tunitle9  in  excess  of  the 
simplified  acquisition  threshold.  Each 
such  action  should  be  identified  as  one 
of  the  three  broad  categories  of 
acqusition — Research  and  Development, 
Services,  or  Supplies  and  Equipment 
and  shall  include  the  following 
information: 

(i)  A  brief  description  not  to  exceed 
ten  typed  lines; 

(ii)  Approximate  dollar  value  within 
the  following  dollar  ranges:  $100,000  to 
$1,000,000;  $1,000,000  to  $5,000,000; 
and  over  $5,000,000; 

(iii)  Anticipated  time  (by  fiscal  year 
quarter)  for  the  issuance  of  the 
solicitation; 

(iv)  Identification  if  it  is  reserved  for 
performance  by  small  business  concerns 
including  those  owned  and  controlled 
by  socially  and  economically 
disadvantaged  individiials; 

(v)  Identification  as  competitive  or 
noncompetitive;  and 

(vi)  Identification  and  telephone 
niunber  of  a  center  point  of  contact. 

(b)  The  semiannual  report  shall  be  an 
update  of  the  data  provided  by  the 
annual  forecast  This  update  should 
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provide  information  on  new 
requirements  not  previously  reported 
and  on  changes  in  data  related  to 
actions  previously  identified. 

1807.7205    PuMic  avallaMllty. 

(a)  The  annual  forecast  and 
semiannual  update  are  available  via  the 
NASA  Acquisition  Internet  Service 
(NAIS)  (http://procurement.nasa.gov.). 

(b)  The  forecasts  may  also  be  obtained 
firom  the  Headquarters  Office  of 
Procurement  (Code  HS)  and  the  Office 
of  Small  and  Disadvantaged.  Business 
Utilization  (Code  K). 

BKUNG  CODE  7510-01-M 


47072      Ftederal  Register  /  Vol.  61.  No.  174  /  Friday,  September  6.  1996  /  Rules  and  Regulations 


Uk 


TABLE  1807-1 


FORMAT 
MASTER  BUY  PLAN  PROCEDURES 


No: 


lBSUlU|ioa:. 

0) 

Cognimu 

Headquarters 

Office 


(!•) 


CO 

Oescripu%« 

TiOcof 

Procurement 


FY 

Page  No.: 

(4) 

<S) 

« 

(7) 

Date: 

(3) 

m 

« 

Estimated 

Acquisition 

X3F0C 

RFP 

SEB 

Pie- 

Cootiact 

DolUr 

Plaa 

Ncg 

Review 

Value 

(11) 

Remarks 


INSTRUCTIONS 


1.  Ptqare  ooS- 1/2"  X  ir  paper  or  electronicaUy. 

2.  L^  ootygBepracuTctnent  on  each  page  aqdtminbCTcadt  page.  SequentiaUy  number  each  procurement  action  with  a  two 
digit  line  Item  Number^  beginning  with  "OP  for  each  aiuDal  submission  and  subsequent  amendments. 

3.  For  the  initial  submission  only,  list  procurements  aitd  their  current  status  from  poor  fiscal  year (s)  Master  Buy  Plans  and 
aiamdments  (o  MBPs  (hat  have  not  been  completed. 

4.  Df  not  reproduce  these  instnictions  on  the  submission. 

Smwlenyatarv  instructions  bv  heading  number 

(1) 

(2) 

(3) 


W 
(SH9) 


<I0) 
(11) 


Include  lener  code  and  Headquarters  contact,  if  known. 

Include  an  "N"  to  indicate  new  procuremem  or  "FO"  to  indicate  follow-on  procurenienL 

A  lange  of  dollar  values  may  be  used,  if  the  exact  value  is  unavailable  Express  the  range  as  S120M  to  $2SM.  S25M  to 
^SOM,  and  so  forth  in  S2SM  incremetus.  Include  all  phases  of  the  procuremenL  All  dollar  values  imist  be  in  real  year 
dollars,  i.e.,  adjusted  to  include  anticipated  inflation. 

Installation  rccoouncndauon  CY"  or  "N")  that  an  Acquisition  Strategy-  Meeting  be  held.  (The  final  decision  will  be  made 
by  Headquarters  upon  review  of  the  MBP  submission.) 

Use  "X"  to  indicate  applicable  documents.  If  column  (S)  contains  and  "X",  include  your  recommendation  in  that  column 
for  the  Source  Selection  Official  (SSO).  The  recommendation  should  be  cither  the  Center  SSO  or  Headquarters  SSO 
(HSSO) 

Status  should  include  scheduled  date  for  next  event.  (Complete  bodzonially.) 

Include  data  considered  pertinent  and  indicate  expected  date  for  placement  of  coniraa.  If  less  than  full  and  open 
competiuon  is  involved,  indicate  the  authority  being  used,  identify  the  finn(s)  to  which  the  procurement  is  being  limited, 
md  indicate  the  current  sutus  of  the  JustiScation  document.  Include  the  names  and  telephone  numbers  of  the  cognizant 
nstallation  procurement  person  and  technical  representative. 


REPRODUCED  AT  GOVT.  EXPENSE 


MLUNQ  CODE  1K1«-«1-M 
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3.  Part  1808  is  revised  to  read  as 
follows: 

PART  1808— REQUIRED  SOURCES  OF 
SUPPLIES  AND  SERVICES 

Sec. 

1808.002    Use  of  other  Govemment  supply 

sources. 
1 808.002-70    Acquisition  of  radioisotopes. 
1808.002-71    Acquisition  of  liquid 

hydrogen. 
1808.002-72    Acquisition  of  propellents. 
1 808.002-75    Acquisition  of  mercury. 

Subpart  t808.1— Excess  Personal  Property 

1808.103    Information  on  available  excess 
personal  property. 

Subpart  180&4— Federal  Supply  Sdteduies 

1808.404    Using  schedules. 

1 808.404-3    Requests  for  waivers. 

Subpart  1808.6— Acquisition  From  Federal 
Prison  Industries,  Inc 

1808.605    Gearances. 

Subpart  1808.7— Acquiaitlon  From 
Nonprofit  Agencies  Employing  People  Who 
Are  BMnd  or  Severely  OisaMed 

1808.705    Procedures. 
1808.705-1    General. 

Subpart  ISOaS— Acquiaitlon  of  Printing  and 
Relatsd  Supplies 

1808.802    Policy. 
1808.870    Contract  clause. . 

Subpart  1808.11— l.eaaing  Of  Motor 
Veliicies 

1808.1100    Scope  of  subpart. 
Anthority:  42  U.S.C.  2473(c)(1) 

PART  1808-REQUIRED  SOURCES  OF 
SUPPUES  AND  SERVICES 

1808.002    Use  of  ottwr  Government  supply 


180&002-70    Acquisition  of  ra<floisotope8. 

(a)  DOE  Form  5400.3.  U.S. 
Department  of  Energy  Isotope  Order 
Blank,  and  NRC  Form  313,  U.S.  Nuclear 
Regulatory  Commission  Application  for 
Material  License,  shall  be  used  to 
acquire  radioisotopes,  as  stated  op  the 
back  of  DOE  Form  5400.3.  No  other  type 
of  order  blank,  purchase  order,  or 
contract  may  be  used  in  lieu  of  these 
forms. 

(b)  NRC  Form  313  shall  be  filed  with 
the  Chief,  Radioisotopes  Licensing 
Branch,  Division  of  Fuel  Cycle  and 
Material  Safety,  United  States  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  If  the  application  meets  aU 
regulatory  requirements  and  applicable 
standards,  the  Radioisotopes  Licensing 
Branch,  Nuclear  Regulatory 
Commission,  will  is.sue  a  license  to  the 
applicant.  After  receipt  of  the  license,  a 
completed  DOE  Form  5400.3  (in 
duplicate,  if  the  contracting  office  wants 
an  accepted  copy  of  the  form  back  from 


the  supplier),  the  license,  and  a 
Government  bill  of  lading  shall  be  sent 
to  the  appropriate  EKDE  laboratory.  If  a 
bill  of  lading  is  not  furnished,  shipment 
shall  be  made  collect  on  a  commercial 
bill  of  lading,  to  be  converted  at 
destination. 

(c)  NRC  Form  313  and  DOE  Form 
5400.3  shall  be  requisitioned  directly 
from  United  States  Nuclear  Regulatory 
Commission,  Attn:  Radioisotopes 
Licensing  Branch,  Division  of  Fuel 
Cycle  and  Material  Safety,  Washington, 
DC  20555. 

1808.002-71    Acquisition  of  liquid 


Rquests  for  liquid  hydrogen  shall  be 
submitted  to  the  John  F.  Kennedy  Space 
Center,  National  Aeronautics  and  Space 
Administration,  Kennedy  Space  Center, 
FL  32890,  Attn:  Director  of  Logistics 
Operations. 

1808.002-72    AcqusKion  of  propallants. 

(a)  General.  NASA  (and  its  contractors 
when  authorized  in  accordance  with 
1851.1)  may  acquire  the  items  listed  in 
paragraph  (j)  of  this  section  (except  for 
liquid  hydrogen;  see  1808.002-71)  on  a 
reimbursable  basis  from  the  San 
Antonio  Air  Logistics  Center  (SA-ALC), 
Kelly  Air  Force  Base,  Texas,  under  the 
Air  Force  Missile  Procurement  Fund 
(MPF).  The  Air  Force  MPF  shall  be  used 
as  a  supply  source  for  propellents 
whenever  there  are  economic  or  other 
advantages  to  the  Govemment.  Field 
installations  and  offices  obtaining 
supplies  from  the  MPF  shall  comply 
vnth  the  reporting  requirements  of 
paragraph  (f)  of  this  section. 

(b)  Requests  for  acquisition.  To  obtain 
the  materials  listed  in  paragraph  (j)  of 
this  section  from  the  Air  Force  MPF, 
NASA  contracting  offices  will  execute  a 
NASA-Defense  Purchase  Request 
(NASA  Form  523)  (see  1853.303-523) 
and  forward  it  to  Headquarters,  SA- 
ALC,  Kelly  Air  Force  Base,  TX  78241, 
Attention:  SFS.  The  following 
additional  information  should  be 
provided  on  the  form: 

(1)  Contract  number  (when  material  is 
required  for  use  by  a  NASA  contractor). 

(2)  Delivery  address. 

(3)  Mode  of  transportation  (rail, 
trailer,  barge,  etc.).  When  the 
procurement  request  covers 
requirements  for  materials  not 
previously  forecasted  or  covers 
significant  changes  to  previously 
reported  requirements,  SA-ALC  should 
be  notified  immediately  of  such 
requirements. 

(c)  Delivery  requests. 

(1)  A  delivery  request  is  a  call  on  the 
Air  Force,  made  against  a  NASA- 
Defense  Purcha.se  Request  (NASA  Form 


523),  specifying  the  time  and  place  of 
delivery.  On  the  basis  of  the  estimated 
requirements,  the  Air  Force  will  notify 
NASA  field  installations  and  contractors 
of  the  name  and  address  of  the  Air  Force 
office  or  producing  contractor's  plant  to' 
which  requests  for  delivery  of  materials 
shall  be  made.  Delivery  requests  may  be 
placed  by  any  means  of  communication 
that  time  justifies;  however,  all  vert>al 
requests  for  delivery  must  be  confirmed 
in  writing  within  24  hours.  The  delivery 
request,  whether  oral  or  written,  must 
cite  the  NASA-Defense  Purchase 
Request  number  under  which  the 
material  is  being  ordered  and  contain 
the  following  information: 

(i)  Nomenclature  and  National  Stock 
Number. 

(ii)  Quantity. 

(iii)  Program,  pro}ect,  and  task. 

(iv)  Contract  number  (when  material 
is  required  for  use  by  a  NASA 
contractor). 

(v)  Delivery  address. 

(vi)  Dates  of  delivery. 

(vii)  Mode  of  transportation. 

(viii)  Location  of  weighting  stations 
and  scales  (if  weighing  of  the  products 
before  delivery  is  required). 

(2)  Each  delivery  request  shall  be 
numbered  as  follows  to  simplify 
identification  and  control:  the  last  two 
digits  of  the  calendar  year;  a  dash;  and 
a  consecutive  niunber  beginning  with  1 
to  run  through  the  year  (e.g.,  89-5,  for 
the  fifth  request  made  in  1989).  Changes 
to  a  request  are  identified  by  adding  an 
alphabetical  designator  beginning  with 
(A)  to  the  number. 

(d)  Receiving  procedures. 

(1)  Receiving  documents.  Receipt  of 
materials  shall  be  evidenced  on  the 
receiving  document  received  with  the 
shipment  by  the  signature  of  an 
individual  authorized  by  NASA  to 
receive  materiab  from  the  Air  Force. 
Every  effort  should  be  made  to  ensure 
that  the  NASA-Defense  Purchase 
Request  number  is  recorded  on  the 
receiving  document  before  signing. 

(2)  Weighing  facilities.  Local  weighing 
facilities  (NASA-owned,  contractor- 
owned,  commercial,  or  State-operated) 
may  be  used  to  determine  quantities  of 
prcKluct  received.  If  a  discrepancy  exists 
between  the  quantities  shown  on 
receiving  documents  and  the  quantities 
actually  received — 

(i)  A  certified  weighing  ticket 
evidencing  actual  weight  at  destination 
shall  be  obtained;  and 

(ii)  A  copy  of  the  receiving  document 
(AF  Form  857  or  DD  Form  250)  and  the 
original  weighting  ticket  shall  be 
forwarded  to  Headquarters,  SA-ALC, 
Kelly  Air  Force  Base,  TX  78241, 
Attention:  ACFOM,  identifying  the 
discrepancy. 
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(3)  Distribution  of  receipts.  Copies  of 
all  receivinl;  documents  except  the  AF 
Form  857  ahall  be  transmitted  to  the 
Headquart9rs,  SA-ALC,  Kelly  Air  Force 
Base,  TX  7$241.  Attention:  SACAOM. 
Receiving  dociunents  may  be 
accumulated  and  submitted  on  the  10th, 
20th,  and  last  day  of  each  month. 

(e)  Billing.  The  costs  of  materials 
obtained  through  the  MPF  are 
reimbursable.  After  delivery,  a  Standard 
Form  1080  (Voucher  for  Transfers 
Between  Appropriations  and/or  Funds 
(Disbursement)),  supported  by 
documentary  evidence  of  delivery,  will 
be  submittad  by  Headquarters,  SA-ALC 
to  the  NASA  installation  designated  in 
the  NASA  Form  523. 

(f)  Reporting  requirements. 

(1)  Field  installations  shall  submit 
periodic  estimates  of  requirements  for 
materials  Uated  in  paragraph  (j)  of  this 
section  for  ^1  programs  under  their 
cognizance;  including  in-house 
contractor  requirements.  Reports  shall 
be  submitted  in  duplicate  on  AF  Form 
858,  Forecast  of  Propellant 
Requirements. 

(2)  The  raports  shall  be  forwarded  no 
later  than  June  1  and  December  1  to 
reach  Headtiuarters,  SA-ALC,  Kelly 
AFB,  TX  7^241,  Attn:  SFS. 
Supplemental  reports  advising  of         ^.^^ 
additions  to  or  significant  changes  in 
previous  reports  may  be  submitted  at 
any  time.  Ine  reports,  covering  all 
materials  lited  in  paragraph  (j)  of  this 
section,  due  in  June  and  Ctecember, 
shall  begin  with  requirements  as  of  the 
following  July  1  and  January  1, 
respectively,  and  shall  cover  a  3-year 
period.  Requirements  shall  be  shown  by 
month  for  me  first  6  months,  and  by 
quarters  fot  the  remaining  2>/^year 
period. 

(3)  Estimated  requirements  and  other 
pertinent  data  required  from  contractors 
shall  be  obtained  on  Air  Force  Form 
858.  I 

(g)  Report  content.  Reports  shall  be 
made  using  a  separate  report  form  for 
each  material  and  shall  provide,  for 
each  item  of  material,  the — 

(1)  Contract  number, 

(2)  Program  and/or  project; 

(3)  Specific  task  witnin  the  project; 

(4)  End  use  when  not  associated  with 
the  named  program  or  project; 

(5)  Contractor's  name; 

(6)  Speci^c  location  of  use  (shipping 
destination));  and 

(7)  Planned  source  of  supply. 

(h)  Basis  for  developing  materials 
requirements.  In  computing 
requirements,  consideration  shall  be 
given  to  suth  elements  as  lead  time, 
waste  factors,  transfer,  and  storage 
losses  so  that  phased  requirements 
reflect  the  i  otal  gross  quantities  reqtiired 


to  be  delivered  to  the  use  or  storage  site. 
Since  the  requirements  estimates  are 
being  used  by  other  Government 
agencies  acting  as  supply  sources  to 
contract  for  materials,  estimates  must  be 
as  accurate  as  possible. 

(i)  NASA  coordination.  The  Kennedy 
Space  Center  shall  coordinate  the 
review  of  all  data  and  establish  NASA 
policy  and  procediues.  The  data  shall  be 
used  as  the  basis  for  NASA 
requirements  reports  to  various 
Government  agencies  for  planning  and 
supply  support. 

(j)  Table  of  reportable  materials. 
Ammonia,  Technical  (Anhydrous)  (Low 

Oil  Content)  90.97  percent  purity. 

Spec  O-A-445  

Argon  Gas,  6000  PSI,  AFPID  6830-5 
Propellant.  Ammonia,  Liquid, 

jAjihydrous  99.5  percent  purity,  Spec 

MIL-P-27406 
Propellant,  Chlorine  Trifluoride,  Spec 

MIL-P-81399 
Propellant,  Deuterium,  Gaseous,  AFPID 

9135-20 
Propellant,  Fluorine,  Gaseous,  Spec 

MIL-P-27405 
Propellant,  Fluorine,  Liquid,  Spec  MIL- 
P-27405 
Helium,  Technical  Grade  A,  Spec  BB- 

H-1168 
Propellant.  Isopropyl  Alcohol,  AFPID 

9135-18 
Propellant,  Hydrazine,  Standard  Grade, 

Spec  MIL-P-26536 
Propellant,  Hydrazine,  Monopropellant 

Grade,  Spec  MIL-P-26536 
Propellant,  Hydrazine/Unsymmetrical 

IMmethylhydrazine,  Spec  MIL-P- 

27402 
Propellant,  Hydrogen,  Gaseous,  Type  I. 

Spec  MIL-^-27201 
Propellant.  Hydrogen,  Liquid,  Type  II, 

Spec  MIL-P-27201 
Propellant,  Hydrogen  Peroxide,  Spec 

MILr4>-16005 
Propellant,  Hydrogen  Peroxide, 

Electrolytic  Process,  Spec  MIL-P- 

16005 
Propellant.  Jet  Fuel.  Grade  RJ-1,  Spec 

MILr4='-25558 
Propellant,  JPX.  50%  UDMH-50%  JP-4, 

Spec  MIL^-26694 
Propellant,  JPX,  17%  UDMH-83%  JP-4, 

Spec  MIL-P-26694 
Propellant,  Kerosene,  Grade  RP-1,  Spec 

MIL-P-25576 
Propellant,  Monomethyl  Hydrazine, 

Spec  MIL^-27404 
Propellant,  Neon,  Liquid,  AFPID  9135- 

16 
Propellant,  Nitric  Acid,  Type  niB,  Spec 

MIL-P-7254 
Propellant,  Nitric  Acid,  Type  III  LS, 

Spec  MIL-P-7254 
Propellant,  Nitric  Acid,  Type  IV  (High 

Density  Acid),  Spec  MIL4>-7254 


Propellant,  Nitrogen  Tetroxide  (NTO) 

(MON-1)  (MON-3),  Spec  MIL-P- 

26539 
Propellant.  Nitrogen  Tetroxide  (NTO). 

MIL-P-26539 
Propellant.  Nitrogen  Tetroxide  (MON-r 

1),  Spec  MIL-P-26539 
Propellant,  Nitrogen  Tetroxide  (MON- 

3),  Spec  MIL-P-26539 
Propellant,  Oxygen,  Grade  B,  Spec  MIL- 

P-25508 
Propellant,  Oxygen,  Grade  A,  Spec  MIL- 

P-25508 
Propellant.  Oxygen,  (kade  F.  Spec  MIL- 

P-25508 
Propellant  Pressurizing  Agent,  Helium, 

Spec  MIL-P-27407,  99.995  pet  min 

assay 
Propellant  Pressiuizing  Agent,  Nitrogen, 

Type  n.  Liquid  Grade  C,  Spec  MILr-P- 

27401 
Propellant  Pressurizing  Agent,  Nitrogen, 

l^pe  I,  Gaseous  Grade  A,  Spec  MIL- 

P-27401 
Propellant  Pressiuizing  Agent,  Nitrogen, 

Type  I,  Grade  B,  Spec  MIL^-27401 
Propellant  Pressiuizing  Agent,  Nitrogen. 

1^  n.  Grade  A.  Spec  MIL-P-27401 
Propellant  Pressurizing  Agent,  Nitrogen, 

Type  n,  Grade  B,  Spec  MIL-P-27401 
Propellant,  Unsymmetrical  Dimethyl- 

hydrazine,  Spec  MIL-P-25604 
Propellant,  Nitrogen  Trifluoride  Spec 

MIL-P-87896 
Propellant,  Pressurizing  Agent,  Argon, 

Liquid,  AFPID  9135-19 

180&002-75    AoqutaMon  of  mercury. 

(a)  Requests  for  mercury  by  NASA 
installations  for  their  use  or  for  use  by    . 
their  cost-reimbursement  type 
contractora  shall  be  made  to  the 
Merciuy  Contract  SpeciaUst,  Directorate 
of  Stockpile  Contracts,  DLA,  Defense 
National  Stockpile  Center,  8725  John  J. 
Kingman  Rd.,  #3339,  Ft.  Belvoir,  VA 
22060-6223.  DLA  will  furnish  the 
current  fair  market  value  to  NASA.  The 
unit  of  issue  is  a  76-poimd  flask. 

(b)  Requests  for  clearance  to  purchase 
quantities  of  76  pounds  or  more  from 
sources  other  than  DLA  shall  be 
submitted  to  the  office  in  paragraph  (a) 
of  this  section  and  must  be 
accompanied  by  a  statement  of  reasons 
why  the  available  excess  merctuy  is 
unsuitable  for  use  by  the  requesting 
field  installation. 

Subpart  1808.1— Excess  Personal 
Property 

180&103    InformatkHi  on  available  excess 
personal  property. 

In  addition  to  the  sources  identified 
in  FAR  8.103,  information  on 
availability  of  NASA  excess  property  is 
maintained  by  the  Installation  Property 
Disposal  Officer  and  the  NASA 
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Equipment  Management  System 
(NEMS)  Coordinator. 

Subpart  1808.4— Federal  Supply 
Schedules 

1806.404    Using  schedutoa. 

1806.404-3    Requests  for  waivers. 

(NASA  supplements  paragraphs  (a)  and 
(b)). 

(a)  The  head  of  the  NASA  office 
initiating  the  procurement  request  or  a 
designated  representative  shall  furnish 
the  NASA  contracting  office  a  signed 
statement  identifying  the  supplies  or 
services  to  be  purchased  and  explaining 
why  similar  items  listed  in  the 
applicable  schedule  will  not  meet  the 
requirement. 

(b)  If  a  waiver  is  not  granted,  the  case 
shall  be  referred  to  the  Associate 
Administrator  for  Procurement  (Code 
HS)  for  a  final  decision  as  to  whether 
the  non-schedule  item  will  be 
purchased.  The  Associate  Administrator 
for  Procurement  shall  promptly  notify 
the  Commissioner,  Federal  Supply 
Service,  GSA,  and  the  contracting  office 
of  the  decision. 

Subpart  1808.6— Acquisition  From 
Federal  Priaoninduatrtea,  Inc. 

1806.606    Clearancai. 

(NASA  supplements  paragraphs  (a)  and 
(c)). 

(a)  NASA  purchase  orders  or  contracts 
written  pursuant  to  a  general  or  blanket 
clearance  need  not  be  supported  by  a 
copy  of  the  clearance,  but  the  clearance 
number  must  be  cited  on  the  purchase 
order  or  contract  as  well  as  on  the  initial 
voucher.  A  copy  of  the  clearance 
certificate  must  be  attached  to  the  initial 
voucher. 

(c)  When  disputes  occur,  the 
contracting  officer  shall  refer  the  matter 
to  the  Associate  Administrator  for 
Proau«ment  (Code  HS)  for  review  and 
any  further  action.  Such  referrals  shall 
include  a  complete  statement  of  the 
attempts  made  to  resolve  the  matter. 

Subpart  1808.7— Acquisition  From 
Nonprofit  Agencies  Employing  People 
Who  are  Blind  or  Severely  Diaabled 

1806.706    Procedures. 

1808.706-1    General. 

The  Federal  Standard  Requisitioning 
and  Issue  Procedure  (Federal  Property 
Management  Regulation,  Subpart  101- 
26.2)  shall  be  used  to  obtain  nonprofit 
agency-produced  supplies  from  GSA 
supply  distribution  facilities. 


Subpart  1808.8— Acquiaition  of 
Printing  arKl  Related  Suppliea 

1806.802    Policy. 

(NASA  supplements  (paragraph  (b)). 

(b)  (i)  The  Headquarters  Information 
Resources  Management  Division  (Code 
jT)  is  the  NASA  central  printing 
authority. 

(ii)  Requests  for  approval  to  contract 
for  printing  supplies  or  services  shall  be 
ad(h«ssed  to  Code  )T.  Approval  to 
contract  for  such  supplies  or  services  is 
restricted  to  those  requirements  meeting 
the  following  conditions: 

(A)  An  individual  order  is  under 
$1,(XK); 

(B)  The  order  is  not  of  a  continuing 
or  repetitive  nature;  and, 

(C)  The  Public  Printer  certifies  it 
cannot  be  provided  more  economically 
through  the  GPO. 


1808.870    Conlreeti 

The  contracting  ofBcer  shall  insert  the 
clause  at  1852.208-81,  Restrictions  on 
Printing  and  Ehiplicating,  in 
solicitations  and  contracts  where  there 
is  a  requirement  for  any  printing,  and/ 
or  any  duplicating/copyiiu  in  excess  of 
that  described  in  paragraph  (c)  of  the 
clause. 

Subpart  180&11— Leaaing  of  lyiotor 
Vehldaa 

180ai100    Scope  of  subpsrt 

NASA  procedures  for  leasing  motor 
vehicles  from  GSA  or  commercial 
sources  are  contained  in  NMI  6000.5, 
Transportation  Management. 

4.  Part  1809  is  revised  to  read  as 
follows: 

PART  1809— CONTRACTOR 
QUAUFICATIONS 

Subpart  1809.1— RaaponsiMs  Prospective 
Contractors 

1809.104-4    Suticontract  responsibility. 
1809.106    Preaward  surveys. 
1809.106-1    Conditions  for  preaward 

surveys. 
1809.106-2    RequMs  for  preaward  surveys. 
1809.106-3    Interagency  preaward  surveys. 
1809.106-70    Preaward  surveys  performed 

by  NASA  installations. 

Subpart  1809.2-Ouaimcations 
Requirements 

1 809. 200    Scope  of  subpart. 

1809.202  Policy. 

1809.203  QPL's,  QML's,  and  QBL's. 
1809.203-70    General. 
1809.203-71    Waiver  of  quaii6cation 

requirements. 
1809.206     Acquisitions  subject  to 

qualification  requirements. 
1809.206-1    General. 
1809.206-70    Small  businesses. 
1809.206-71    Contract  clause. 


Subpart  1809.4-Osbarmsnt.  Suspension, 
and  IneUgtWHty 

1809.403  Deflnitions. 

1809.404  List  of  Parties  Excluded  from 
Federal  Procurement  and 
Nonprocurement  programs. 

1809.405  B%ct  of  listing. 
1809.40S-1    Continuation  of  current 

contracts. 
1809.405-2    Restricttons  on  subcontracting. 

1809.406  Debarment 
1809.406-3    Procedures. 

1809.407  Suspension. 
1809.407-3    Procedures. 

1809.408  Certification  regarding  debarment, 
suspension,  proposed  debarinent,  and ' 
other  responsibility  matters. 

1809.470    Reporting  of  suspected  evasive 
actions  and  causes  for  debarment  or 
suspension. 

1809.470-1    Situations  requiring  reports. 

1809.470-2    Contents  of  reports. 

1809.470-3    Addresses  and  copies  of 
reports. 

Subpart  1809.5— Organizatlonai  snd 
Consultant  Conflicts  of  bitarest 

1809.500    Scope  of  subpart 
1809.503    Waiver. 

1809.506  Procedures. 

1809.507  Solicitation  provisions  and 
contract  clause. 

1 809. 507-2    Contract  clause. 

Subpart  1809.6— Contrsctor  Team 


1809.670    Contract -clause. 
Antfaority:  42  U.S.C.  2473(cMl} 

PART  180^-CONTRACTOR 
QUAURCATIONS 

Subpart  1809.1— Reaponaible 
Proapactive  Contractora 

1800.104-4    Subcontractor  responsllililty. 

Generally,  the  Canadian  Commercial 
Corporation's  (CCC)  proposal  of  a  firm 
as  its  subcontractor  is  sufficient  basis  for 
an  affirmative  determination  of 
responsibility.  However,  when  the  CCC 
determination  of  responsibility  is  not 
consistent  with  other  information 
available  to  the  contracting  office,  the 
contracting  officer  shall  request  fit)m  the 
CCC  and  any  other  sources  whatever 
information  is  necessary  to  make  the 
responsibility  determination. 

Upon  request,  CCC  shall  be  furnished 
the  rationale  for  any  subsequent 
determination  of  nonresponsibility. 

1809.106    Preaward  surveys. 

1 809. 1 06-1    Conditions  for  preaward 
surveys. 

(NASA  supplements  paragraph  (a)). 

(a)  (i)  Preaward  surveys  are  used  only 
to  assist  the  contracting  officer  to  make 
determinations  of  responsibility  under 
FAR  9.104.  They  are  not  to  be  used  to 
obtain  information  useful  to  proposal 
evaluation  that  does  not  directly  relate 
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to  the  responsibility  determination. 
Accordingly,  preaward  surveys  shall  not 
be  used  except  in  rare  circumstances 
when  determination  of  responsibility 
cannot  be  made  without  the  specific 
information  that  can  be  provided  only 
in  a  preaward  survey  report  and  only 
after  all  othf  r  means  of  obtaining  the 
required  information  have  been 
explored. 

(ii)  Surveys  shall  not  be  performed  for 
companies  df  any  size  performing  study 
or  research  contracts. 

(iii)  The  procurement  officer  shall 
approve  all  preaward  survey  requests. 

1808.106-2   ftoquMts  for  pTMiward 
aurvays. 

(NASA  supplements  paragraph  (a)). 

(a)  The  "Walsh-Healey  Public 
Contracts  Act"  block  of  Section  I  is  for 
information  purposes  only.  If 
information  is  needed  for  a 
determination  on  the  offeror's  eligibility 
under  the  Walsh-Healey  Act,  it  must  be 
specifically  requested  in  blode  20.H.  of 
Section  m. 


1808.106-3   Inlaraqancy  praaward  aurvaya. 

(NASA  supplements  paragraph  (a)). 

(a)  If  the  survey  will  be  performed  for 
NASA  by  a  DOD  agency,  the  SF  1403 
request  is  to  be  sent  to  the  appropriate 
office  showa  in  the  EOD  Directory  of 
Contract  Administration  Services 
Components,  DLAH  4105.4,  Attn: 
Preaward  Survey  Monitor.  DOD 
normally  allows  seven  working  days  in 
which  to  coliduct  a  full  survey  and 
submit  the  ie]>ort  to  the  requesting 
agency. 

18081106-70    Praawwrd  aurvaya  parformad 
by  NASA  InaMMlona. 

In  discussions  with  representatives  of 
the  company  being  surveyed,  NASA 
preaward  survey  team  members  shall 
not  refer  to  or  comment  on  the 
possibility  ^  award  to  the  prospective 
contractor.  This  does  not  preclude 
discussion  with  a  prospective  contractor 
of  questionable  areas  that  require 
clarification.  Information  obtained 
during  the  survey  will  be  treated  in 
strict  confidence  and  divulged  only  to 
those  Government  representatives 
having  a  nead  to  know. 

Subpart  1809.2— Qualifications 
Requirements 

1808.200    Soopa  of  aubpart 

This  subpart  prescribes  policies  and 
procedures  to  be  followed  in  the  use  of 
qualified  products  lists  for  acquisition 
of  parts  as  authorized  by  NMl  5320.5, 
Basic  Policy  for  NASA  Space  Flight 
Program  Electrical,  Electronic,  and 
ElectromerJianical  (EEE)  Parts. 


1809.202  Policy. 

(NASA  supplements  paragraphs  (a) 
and  (e)). 

(a)  '  athority  regarding  agency  head 
ar*  o      under  FAR  9.202(a)  is  delegated 
t'         cognizant  technical  activity,  with 
approval  by  the  installation's 
competition  advocate. 

(e)  The  approval  authority  of  FAR 
9.202(e)  is  delegated  to  the  installation's 
competition  advocate.  Requests  shall  be 
prepared  by  the  cognizant  requirements 
office  and  submitted  via  the 
prociu^ment  officer. 

1800.203  QPt'a.QML'aandQBL'8. 

1808.203-70    QanaraL 

(NASA  supplements  paragraph  (a)). 

(a)  The  Deputy  Associate 
Administrator  for  the  Office  of  Safety 
and  Mission  Assurance  (Code  Q),  is 
responsible  for  justifying,  determining, 
and  approving  NASA's  need  for 
inclusion  and  continued  use  of 
qualification  requirements  in 
specifications  under  the  NASA  EEE 
Parts  and  Advanced  Interconnect 
Program. 

1808.203-71    Wal««rofquaiHlcation 
ra(|uifainanta. 

When  acquiring  a  product  under  a 
specification  that  includes  qualification 
requirements  either  for  the  end  ite{a  or 
for  comix>nents  of  the  end  item,  the 
NASA  installation  conducting  the 
acquisition  can  waive  the  qualification 
requirements.  Directing  a  waiver  of  the 
end  item  qualification  requirement 
constitutes  adequate  authorization  for 
waiver  of  product  qualification 
requirements.  When  a  waiver  has  been 
granted,  the  solicitation  shall 
specifically  indicate  that  the 
qualification  requirement  is 
inappUcable.  Such  information  shall 
also  be  included  in  any  synopsis  of  the 
acquisition  (see  FAR  subpart  5.2). 

1809.206    Acquiaitiona  aubjact  to 
qualification  raquiramants. 

1808.206-1    QanaraL 

(NASA  supplements  paragraph  (b) 
and  (c)). 

(b)(i)  The  authority  to  determine  that 
an  emergency  exists  is  delegated  to  the 
installation's  competition  advocate. 
Requests  for  determination  shall  be 
prepared  by  the  cognizant  requirements 
office  and  submitted  through  the 
procurement  officer. 

(ii)  Requests  not  to  enforce  a 
qualification  requirement  in  a 
nonemergency  situation  shall  be 
prepared  by  the  cognizant  requirements 
office  and  approved  by  the  Headquarters 
Office  of  Safety  and  Mission  Assurance 
(Code  Q). 


(c)  If  an  offeror  seeks  to  demonstrate 
its  capability,  both  the  product  and  the 
producer  must  meet  the  established 
standards. 

1808.206-70    Smali  buainaaaaa. 

If  a  small  business  otherwise  eligible 
for  award  has  been  placed  in  a  special 
status  on  a  Qualified  Products  List  (Mil- 
Bul-103)  or  the  Qualified  Manufacturers 
List  (QML-38510)  established  as  a  part 
of  the  NASA  Microelectronics 
ReliabiUty  Program  and  the  contracting 
officer  determines  that  the  small 
business  does  not  appear  to  have  the 
capacity  to  perform,  the  certificate  of 
competency  procedures  in  FAR  subpart 
19.6  are  applicable. 

1808.206-71    Contract  dauae. 

When  qualified  products  (end  items 
or  components  of  end  items)  are  being 
procured,  the  contracting  officer  shall 
insert  the  clause  at  1852.209-70, 
Product  Removal  from  Qualified 
Products  list,  in  the  solicitation  and  in 
the  resulting  contract. 

Subpart  1809.4— Oabarmafrt, 
Suspanston,  and  Inaligibiltty 

1808.403    Daflnltiona. 

For  purposes  of  FAR  subpart  9.4  and 
this  subpart,  the  Associate 
Administrator  for  Procurement  is  the 
"debarring  official,"  the  "suspending 
official,"  and  the  agency  head's 
"designee." 


1808.404    Uatofpamaaaxciudadl 
fadaral  procuramant  and  nonprocuramant 


(NASA  supplements  paragraphs  (c)  and 
(d)). 

(c)  The  Office  of  Prociu»ment  (Code 
HS)  is  responsible  for  taking  the  actions 
listed  in  FAR  9.404(c). 

(d)(1)  Installation  procurement  offices 
shall  notify  Code  HS  of  how  many 
copies  of  the  List  they  want  and  provide 
a  single  maiUng  address  at  the 
instaUation.  Code  HS  will  place  the 
order  for  the  copies  which  will  be 
mailed  directly  to  the  installation. 
Electronic  access  is  also  available  as 
described  in  the  List. 

1808.406    Eftoctofliating 

If  it  is  believed  that  a  new  contract  or 
subcontract  must  be  awarded  to  a  firm 
on  the  List  of  Parties  Excluded  ht)m 
Federal  Procurement  and 
Nonprociuement  Programs,  the 
procurement  officer  shall  prepare  a 
request  for  a  determination  with  all 
necessary  supporting  information  and 
forward  it  to  the  Associate 
Administrator  for  Procurement  (Code    . 
HS)  for  approval. 
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1809.405-1    Continuation  of  current 
contracts.  (NASA  supptamants  paragraph 
(c)). 

(c)  Approval  of  contract  renewals  or 
extensions  shall  be  requested  in 
accordance  with  1809.405. 

1809.406-2    Restrictions  on 
sul)contraeting.  NASA  supplementa 
paragraph  (a)). 

(a)  Approval  of  consent  to  subcontract 
shall  be  requested  in  accordance  with 
1809.405. 

1809.406  Debarment 

1809.406-3    Procedures. 

(NASA  supplements  paragraph  (a)). 

(a)^e  report  required  by  FAR  9.406- 
3(a)  shall  be  prepared  in  accordance 
with  1809.470. 

1809.407  Suspension. 

1809.407-3    Procedures. 

(NASA  supplements  paragraph  (a)). 

(a)  Reports  shall  be  prepared  in 
accordance  with  1809.470. 

1809.406    Certification  regarding 
debarment,  suspension,  proposed 
debarment,  and  other  responsibility 
matters. 

(NASA  supplements  paragraph  (a)). 

(a)(2)  (A)  If  the  offeror  indicates  that 
it  has  been  indicted,  charged,  convicted, 
or  had  a  civil  judgment  rendered  against 
it,  the  contracting  officer  shall 
immediately  notify  the  Associate 
Administrator  for  Procurement  (Code 
HS),  providing  details  as  known,  and 
shall  await  a  response  before  awarding 
the  contract. 

(B)  If  the  offeror  discloses  information 
that  indicates  a  need  for  a  debarment  or 
suspension  determination,  the 
contracting  officer  shall  report  the  facts 
to  the  Associate  Administrator  for 
Procurement  (Code  HS)  in  accordance 
with  1809.470. 

1809.470    Reporting  of  suspected  evasive 
actlona  and  causes  for  debarment  or 
suspensioa 

1809.470-1    Situations  requiring  reports. 

A  report  incorporating  the 
information  required  by  1809.470-2  of 
this  subpart  shall  be  forwarded  by  the 
procurement  officer  to  the  Associate 
Administrator  for  Procurement  (Code 
HS)  when  a  contractor:  ' 

(a)  Has  committed,  or  is  suspected  of 
having  committed,  any  of  the  acts 
described  in  FAR  9.406-2  and  9.407-2; 
or 

(b)  Is  suspected  of  attempting  to  evade 
the  prohibitions  of  a  debarment  or 
suspension  imposed  under  the  FAR  by 
changes  of  address,  multiple  addresses, 
formation  of  new  companies,  or  other 
devices. 


1809.470-2    Cements  of  reports. 

Each  report  shall  bjB  coordinated  with 
local  counsel  and  shaH  include 
substantially  the  following  information, 
if  available: 

(a)  Name  and  address  of  the 
contractor. 

(b)  Names  of  the  principal  officers, 
partners,  owners,  or  managers. 

(c)  All  known  affiliates,  subsidiaries, 
or  parent  Arms,  and  the  nature  of  the 
affiliation. 

(d)  A  description  of  the  contract  or 
contracts  concerned,  including  the 
contract  number  and  office  identifying 
numbers  or  symbols,  the  amount  of  each 
contract,  the  amounts  paid  the 
contractor  and  still  due,  and  the 
percentage  of  work  completed  and  to  be 
completed. 

(e)  The  status  of  vouchers. 

(0  Whether  the  contract  has  been 
assigned  pursuant  to  the  Assignment  of 
Gaims  Act,  and,  if  so,  the  name  and 
address  of  the  assignee  and  a  copy  of  the 
assignment. 

(g)  Whether  any  other  contracts  are 
outstanding  with  the  contractor  or  any 
affiliates,  and,  if  so,  their  amoimt, 
whether  they  are  assigned  pursuant  to 
the  Assignment  of  Claims  Act,  and  the 
amoimts  paid  or  due  on  them. 

(h)  A  complete  siunmary  of  all 
pertinent  evidence.  If  a  request  for 
debarment  or  suspension  is  based  on  an 
indictment  or  a  conviction,  provide  the 
evidence  upon  whidi  the  indictment  or 
conviction  is  based. 

(i)  An  estimate  of  any  damages, 
sustained  by  the  Government  as  a  result 
of  the  contractor's  action,  including  an 
explanation  of  the  method  used  in 
making  the  estimate. 

(j)  Recommendation  as  to 

(1)  Whether  the  contractor  should  be 
suspended  or  debarred, 

(2)  Whether  any  limitations  should  be 
applied  to  such  action, 

(3)  Whether  current  contracts  should 
be  terminated,  and 

(4)  The  period  of  any  debarment, 
(k)  As  an  enclosure,  a  copy  of  the 

contract  (s)  or  pertinent  excerpts, 
appropriate  exhibits,  testimony  or 
statements  of  witnesses,  copies  of 
assignments,  and  other  relevant 
documentation. 

1809.470-3    Addresses  and  copies  of 
reports. 

Reports,  including  enclosures,  shall 
be  submitted  to  the  Office  of 
Procurement  (Code  HS),  with  an 
additional  copy  to  the  Headquarters 
Office  of  General  Counsel  (Code  G). 


Subpart  1809.5— Orgartizatlonal  and 
Consultant  Conflicts  of  Interest 

1809.600    Scope  of  eubpart 

The  Associate  Administrator  for 
Prociuament  has  authorized  the 
procurement  officer  to  take  those 
actions  reserved  in  FAR  subpart  9.5  for 
the  bead  of  the  contracting  activity. 
However,  see  1809.503  regarding 
waivers. 

1809.503    Waiver. 

The  Administrator  has  designated  the 
Associate  Administrator  for 
Procurement  as  the  approval  authority 
for  waivers  under  FAR  9.503.  Tbe 
procurement  officer  shall  forward 
requests  for  waivers  under  FAR  9.503  to 
the  Associate  Administrator  for 
Procurement  (Code  HS)  for  action. 

1809.506    Procedures. 

(NASA  supplements  paragraph  (b)). 

(b)  The  approving  official  is  the 
procurement  officer  when  the 
installation  has  source  selection 
authority  and  the  Associate 
Administrator  for  Procurement  (Code 
HS)  when  NASA  Headquarters  has  that 
authority. 


Solicitation  proviaions  and 


1809.507 
contract 


1809.807-2    Contract  dauaa. 

The  contracting  officer  may  insert  a 
clause  substantially  the  same  as  the 
clause  at  1852.209-71,  Limitation  of 
Future  Contracting,  in  solicitations  and 
contracts. 

Subpart  1809.6— Contractor  Team 
Arrangements 

1809.670    Contract  dauaa. 

The  contracting  officer  shall  insert  the 
clause  at  1852.209-72,  Composition  of 
the  Contractor,  in  all  construction 
invitations  for  bids  and  resulting 
contracts.  The  clause  may  be  used  in 
other  solicitations  and  contracts  to 
clarify  a  contractor  team  arrangement 
where  the  prime  contractor  consists  of 
more  than  one  legal  entity,  such  as  a 
joint  venture. 

PART  1810— SPEaRCATIONS, 
STANDARDS,  AND  OTHER  PURCHASE 
DESCRIPTIONS 

PART  1810— [REMOVED] 

(5)  Under  the  authority  of  10  U.S.C 
chapter  137,  Part  1810  is  removed. 

(6)  Part  1811  is  added  to  read  as 
follows: 
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PART  1811-OESCRIBlNG  AGENCY 
NEEDS 


P(|li 


Sec 

1811.002    Pi^Hcy. 

Subpart  18lil— SetoeUng  and  Devaloping 
RaqulranMiMi  Docunwnts 

1811.104    lt«inis  peculiar  to  one 

manubciurer. 
1811.104-70    Brand  name  or  equal  purchase 

descriptions. 
1811.104-71     NASA  solicitation  provision. 

Subpart  18114— DaNvary  or  Parformanoe 
Schadulaa 


Supplies  or  services. 
Contract  clauses. 


1811.403 
1811.404 

Subpart  1811.1 

1811.502  Policy. 

Subpart  18li«  PrtorWaa  and  AMocatiana 

1811.602  General. 

1811.603  PnKodures. 
Airtfaority:  42  U.S.C  2473(c)(1) 

PART  181 1-r^4>ESCRieMG  AGENCY 
NEEDS 


1811.002    Polcy. 

(NASA  supplements  paragraph  (b)) 
(b)  Implementation  of  the  Metric 
Conversion  Act  of  1975,  as  amended, 
shall  be  in  accordance  with  NPD 
8010.2B,  Use  of  the  Metric  System  of 
Measurements  in  NASA  Programs. 

Subpart  1811.1— Salacting  and 
Devaloping  Raquiremants  DoctMnents 

1811.104    N^nrapacuiartoona 


1811.104-70    Brand  name  or  equal 


(a)  Use  of  brand-name  purchase 
descriptions  is  the  least  preferred 
method  for  describing  Agency 
requirements.  Purchase  descriptions 
containing  inferences  to  one  or  more 
brand-name'  products,  or  components  of 
a  product,  followed  by  "or  equal"  may 
be  used  only  in  accordance  with  this 
part  1811. 

(b)  The  term  "or  equal"  should  not  be 
added  if  it  i$  determined  under  FAR 
11.104  that  only  a  particular  product 
meets  the  easential  requirements  of  the 
Government. 

(c)  To  the  extent  feasible,  all 
acceptable  brand-name  products  should 
be  referenced.  If  "brand-name-or-equal" 
is  used,  offerors  must  be  given  the 
opportunity  to  offer  products  other  than 
those  referenced  by  brand-name  if  those 
products  will  meet  the  needs  of  the 
Government  in  essentially  the  same 
manner. 

(d)  "Brand-name-or-equal"  purchase 
description^  should  set  forth  the  salient 
physical,  functional,  or  other 
characteri.stics  es.<;ential  to  the  needs  of 


the  Government.  Purchase  descriptions 
should  include  the  following  items  and 
any  other  information  necessary  to 
describe  the  item: 

(1)  Complete  common  generic 
identification  of  the  item. 

(2)  Model,  make,  or  catalog  nimiber 
for  each  brand  name  product,  and 
identity  of  the  commercial  catalog  in 
which  it  appears. 

(3)  Name  of  manufacturer,  producer, 
or  distributor  of  each  brand  name 
product  referenced  (and  address  if 
company  is  not  well  known). 

(e)  When  it  is  needed  to  describe  the 
item  required,  a  commercial  catalog 
description,  or  pertinent  extracts,  may 
be  used  if  the  description  is  identified 
in  the  solicitation  as  being  that  of  the 
manufacturer,  producer,  or  distributor. 
The  contracting  officer  shall  ensure  that 
a  copy  of  any  catalog  referenced  (except 
parts  catalogs)  is  available  on  request  for 
review  by  ofiiarors  at  the  contracting 
office. 

(f)  Offerors  offering  brand-name 
products  shall  not  be  required  to  furnish 
samples;  however,  solicitations  may 
require  the  submission  of  samples  from 
o^rors  proposing  "or  equal"  products. 

(g)  Proposals  offering  products 
differing  firom  Inrand-name  products 
referenced  in  a  "brand-name-oi^equal" 
purchase  description  shall  be 
considered  for  award  if  the  contracting 
officer  determines  that  the  ofiiared 
products  meet  the  salient  characteristics 
required  by  the  solicitation.  Offers  shall 
not  be  rejected  because  of  minor 
differences  in  design,  construction,  or 
features  that  do  not  affect  the  suitability 
of  the  products  for  their  intended  use. 

(h)  Except  as  provided  in  paragraph 
(iHl)  of  this  section,  when  a  "brand- 
name-or-equal"  purchase  description  is 
included  in  a  solicitation,  the  following 
shall  be  inserted  after  each  item  so 
described  in  the  solicitation  for 
completion  by  the  offeror 

OfiiBring: 

Manubcturer's  Name    

Brand     

No. 

(i)  If  the  contracting  officer 
determines  that  the  provision  at 
1852.211-70  should  apply  only  to 
certain  components,  the  requirements  of 
paragraph  (h)  of  this  section  shall  apply 
to  them,  and  a  statement  substantially  as 
follows  shall  be  included: 

The  provision  entitled  Brand  Name  or 
Equal  applies  to  the  following  components: 
(List  the  compionents  to  which  the  provision 
applies.) 

(j)  Award  documents  for  brand-name- 
or-equal  acquisitions  shall  identify  the 
specific  products  or  components  the 


contractor  is  to  furnish.  This 
identification  shall  include  any  brand 
name  and  make  or  model  number, 
descriptive  material,  and  any 
modifications  of  brand  name  products 
specified  in  the  solicitation. 

181 1 .104-71    NASA  aoNcitatlon  provMon. 

When  a  "brand-name-or-equal" 
purchase  description  is  used,  the 
contracting  officer  shall  insert  in  the 
solicitation  the  provision  at  1852.211- 
70,  Brand  Name  or  Equal. 

Subpart  1811.4— DaNvary  or 
Pailutmanca  Schadulaa 

1811.403  SuppHea  or  aarvloaa. 

(NASA  supplements  paragraph  (a)) 

(a)(3)  Contract  delivery  or 
performance  schedules  shall  not  be 
expressed  in  terms  of  a  notice  of  award. 
A  notice  of  award  as  a  specific 
document,  separate  from  the  award 
document  itself,  is  not  a  contractual 
document  and  shall  not  be  used  as  a 
reference  point  for  contract 
performance.  See  1814.408  for 
additional  information  on  notices  of 
award. 

1811.404  Contract  dauaaa. 

(NASA  supplements  paragraph  (a)) 
(a)(2)  FAR  52.211-8,  Time  of 

Delivery,  Alternates  II  and  m,  shall  not 

be  used  in  NASA  contracts. 
(3)  FAR  52.211-9,  Desired  and 

Required  Time  of  Delivery,  Alternates  II 

and  m,  shall  not  be  used  in  NASA 

contracts. 

Subpart  1811.5— Uquktetad  Oamagaa 

1811.S02    Policy. 

(NASA  supplements  paragraph  (d)) 
(d)  The  procurement  officer  shall 
forward  recommendations  concerning 
remission  of  liquidated  damages  to  the 
Headquarters  Office  of  Procurement 
(Code  HS). 

Subpart  181 1.8-Pr)oritia8  and 
AllocatkMta 

1811.602  Qwwrai. 

(NASA  supplements  paragraph  (c)) 

(c)  The  Department  of  Defense  is  the 
"Delegate  Agency"  for  NASA.  The 
Headquarters  Office  of  Procurement 
(Code  HS)  shall  coordinate  with  DOD, 
as  necessary,  to  ensure  that  any  DOD 
requirements  are  met. 

1811.603  Procaduraa. 

(NASA  supplements  paragraphs  (e)  and 

(R)) 

(e)(i)  The  use  of  priority  ratings  on 
NASA  contracts  and  purchase  orders  is 
mandatory  except  as  noted  in  paragraph 
(e)(ii)  of  this  section.  Priority  ratings  are 
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assigned  on  individual  contracts  and 
purdiase  orders  by  the  contracting 
officer. 

(ii)  Priority  ratings  will  not  be  issued 
for  the  following: 

(A)  Items  ordered  or  requisitioned 
from  the  GSA  Federal  Supply  Service. 

(B)  Items  for  plant  improvement, 
expansion,  or  construction,  unless  they 
will  be  physically  incorporated  into  a 
construction  project  covered  by  a  rated 
order,  or  imless  NASA  has  obtained 
specific  priority  rating  authority. 

(C)  Production  or  construction 
equipment  or  items  to  be  used  for  the 
manufiacture  of  production  equipment, 
imless  NASA  has  obtained  specific 
priority  rating  authority. 

(D)  Items  falling  under  the 
jiuisdiction  of  agencies  other  than 
NASA's  Delegate  Agency.  These  are: 
petroleum,  gas,  solid  fuel,  electric 
power,  and  all  other  forms  of  energy; 
food;  dvil  transportation  and  the 
movement  of  persons  and  property  by 
all  modes;  minerals;  water;  housing 
facilities;  health  facilities;  radio- 
isotopes, stable  isotopes,  source  material 
and  special  nuclear  material  produced 
in  Government-owned  plants  or 
facilities  operated  by  or  for  the 
Department  of  Energy;  commimication 
services;  copper  raw  materials;  crushed 
stone;  gravel;  sand;  scrap;  slag;  central 
steam  heat;  and  waste  paper. 

(iii)  All  other  NASA  orders  shall  be 
assigned  a  DO  rating,  unless  NASA  has 
obtained  a  DX  rating  from  the  Delegate 
Agency. 

(iv)  The  program  identification 
numbers  (DPAS,  15  CFR  part  700,  SCH 
L.)  to  be  used  by  NASA  are  as  follows: 

Al  Aircraft 

A2  Missiles 

A3  Ships 

A5  Weapons 

A6  Ammunition 

A7    Electronic  and  Communications 
Equipment 

Bl    Military  Building  Supplies 

B8    Production  Equipment  (for 
Contractor's  Account) 

B9    Production  Equipment 
(Government-Owned) 

C2    Construction 

C3    Maintenance,  Repair,  and 

Operating  Supplies  for  Facilities 
C9    Miscellaneous/Other 

(g)  Installation  requests  for  assistance 
shall  be  directed  to  the  Headquartere 
Office  of  Procurement  (Code  HS). 

7.  Part  1812  is  revised  to  read  as 
follows: 


PART  1812— ACQUISITION  OF 
COMMERaAL  ITEMS 

Subpart  1S12.1— Acquisraon  of  Conmwrcial 
Items    Oenaral  • 

1812.102    Applicability. 

Subpart  1812.3— Qolicitallon  PrevtokNW  and 
Contract  Clauses  for  ttie  Acquisition  of 
Commercial  Items 

1812.301  Solicitation  provisions  and 
contract  clauses  for  the  acquisition  of 
commercial  items. 

1812.302  Tailoring  of  provisions  and 
clauses  for  the  acquisition  of  commercial 
items. 

Subpart  1812.4— Unique  requirements 
Regarding  Terms  and  Conditions  for 
Commerlcal  Items 

1812.404    Warranties. 

Audiority:  42  U.S.C  2473(cKl). 

PART  1812— ACQUISmON  OF 
COMMERCIAL  ITEMS 

Subpart  1812.1^Acqulsition  of 
Commercial  Hams — General 

1812.102    Applicability. 

(NASA  supplements  paragraph  (c)) 

(c)  For  the  acquisiticm  of  commercial 
items  of  any  value,  the  MidRange 
procedures  described  in  part  1871  may 
be  used  to  the  extent  they  are  consistent 
and  compliant  with  FAR  part  12  and 
part  1812.  Unless  specifically  stated,  in 
any  conflict  between  these  parts  the 
descending  order  of  precedence  is  FAR 
part  12,  part  1812,  and  part  1871. 

Subpart  1 81 2.»— Solicitation 
Provlalona  and  Contract  Clausaa  for 
the  Acquiaition  of  Commercial  itema 

1812.301  Solicitation  provisions  and 
contract  clauses  for  ttie  acquisition  of 
commercial  Hems. 

(NASA  supplements  paragraph  (f)) 

(0(i)  The  following  clauses  may  be 
used  in  acquisitions  of  commercial 
items: 

(A)  1852.214-71,  Grouping  for 
Aggregate  Award. 

(B)  1852.214-72,  Full  Quantities. 

(C)  1852.215-84,  Ombudsman. 

(D)  1852.219-75,  Small  Business  and 
Small  Disadvantaged  Business 
Subcontracting  Reporting. 

(E)  1852.219-76,  NASA  Small 
Disadvantaged  Business  Goal. 

(F)  1852.228-72,  Cross-Waiver  of      ' 
Liability  for  Space  Shuttle  Services. 

(G)  1852.228-76,  Cross-Waiver  of 
Liability  for  Space  Station  Activities. 

(H)  1852.228-78,  Cross-Waiver  of 
Liability  for  NASA  Expendable  Launch 
Vehicles. 

(I)  1852.232-70,  NASA  Progress 
Payment  Rates. 


(ii)  No  other  provisions  and  clauses 
prescribed  in  the  NFS  or  center 
documents  shall  be  used  in  acquisitions 
of  commercial  itnns,  except  as 
permitted  by  FAR  12.302. 

1812.302   TsHorfng  of  provisions  and 

daueesfortheacquiaWonofeommsccisI 

items. 

(NASA  supplements  paragraph  (c)) 

(c)  The  Associate  Administrator  for 
Procurement  (Code  HS)  is  the  approval 
authority  for  waivers.  Requests  shall  be 
prepared  and  submitted  in  accordance 
with  1801.471. 

Subpart  1812.4— Unique  Requirements 
Regarding  Terms  arid  Conditions  for 
Commercial  Hems 

1812.404    Warranties. 

(b)  In  acquisitions  under  the 
Simplified  Acquisition  Threshold 
specified  in  FAR  part  13,  no  express 
warranty  should  be  required  other  than 
the  ofiieror's  commercial  warranty. 

8.  Part  1814  is  revised  to  read  as 
follows: 

PART  1814— SEALED  BIDOWQ 
Subpart  1814.2— Sotidtstlon  of  Bids 

1814.201 —    Preparation  of  invitations  ftw 

bids. 
1814.201-5—    Part  IV— Representations  and 

instructions. 
1814.201-6—    Solicitation  provisions. 
1814.201-670—    NASA  soUcitation 

provisions. 

Subpart  1814.3— Submission  of  BMe 

1814.302—    Bid  sulmission 

Subpart  1814.4— Opening  of  Bids  and 
Award  of  Contract 

1814.404—    Rejection  of  bids. 
1814.404-1    Ca^icellaUon  of  invitations  after 
opening. 

1814.407—  Mistalces  in  bids. 
1814.407-3 —    Other  mistalces  disclosed 

before  award. 
1814.407-4 —    Mistakes  after  award. 

1814.408—  Award. 
1814.408-1—    General. 

Authority:  42  U.S.C.  2473(c)(1) 

PART  1814— SEALED  BIDDING 

Subpart  1814.2— Solicitation  of  Bids 
1814.201    Preparation  of  hwitations  for 


1 81 4.201  -6    Part  IV— Aepresentations  and 
Instructions. 

(NASA  supplements  paragraph  (c)). 

(c)  Section  M,  Evaluation  ractors  for 
award. 

(i)  The  contracting  officer  shall  state 
if  award  is  to  be  made  in  the  aggregate 
(all-or-noR  basis)  or  by  specified  groups 
of  items. 
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(ii)  if  bidders  are  required  to  have 
special  techiiibal  qualifications  because 
of  the  complexity  of  the  equipment 
being  purchbsed  or  for  some  other 
reason,  the  contracting  officer  shall  state 
those  qualifications. 

1814.201-6   SdlcitatkNi  provMona. 

1814.201-C7Q    NASA  aoNdtadon 
provisions. 

(a)  The  contracting  officer  shall  insert 
the  provision  at  1852.214-70,  Caution  to 
Offerors  Furnishing  Descriptive 
Literature,  ip  invitations  for  bids.  See 
FAR  52.214f21,  Descriptive  Literature. 

(b)  The  cciitracting  officer  shall  insert 
the  provision  at  1852.214-71,  Grouping 
for  Aggregate  Award,  in  invitations  for 
bids,  except,  for  construction,  when  it  is 
in  the  Govemment's  best  interest  not  to 
make  award  for  less  than  specified 
quantities  solicited  for  certain  items  or 
groupings  of  certain  items.  Insert  the 
item  numbers  and/or  descriptions 
applicable  for  the  particiilar 
procurement. 

(c)  The  contracting  officer  shall  insert 
the  provision  at  1852.214-72.  Full 
Quantities,  in  invitations  for  bids, 
except  for  construction,  when  it  is  in  the 
Govemment's  best  interest  not  to  make 
award  for  less  than  the  full  quantities 
solicited. 

(d)  If  a  pr»-bid  conference  is  planned, 
the  contracting  officer  shall  insert  the 
provision  at  1852.215-77.  Preproposal/ 
Pre-bid  Conference.  See  1815.407-70(d). 

Subpart  1814.3— Submission  of  BMs 

1814.302    BW  submission. 

(NASA  supplements  para^ph  (b)) 

(b)  NASA  contracting  officers  shall 
not  consider  telegraphic  bids 
communica^d  by  the  telephone. 

Subpart  1814.4 — Opening  of  Bids  and 
Award  of  extract 

1814.404    Rejection  of  bids. 

1 81 4.404-1    Cancellation  of  invitations 
after  opening. 

(NASA  supplements  paragraphs  (c)  and 
(e)).  ] 

(c)  The  authority  to  make  the 
determination  at  FAR  14.404-l(c)  is 
delegated  tq  the  contracting  officer, 
except  as  pibvided  in  paragraph  (e)(1)  of 
this  subsection. 

(e)(1)  A  determination  that  includes 
an  authorization  to  complete  the 
acquisition  through  negotiation  shall  be 
made  by  th^  prociuement  officer,  in 
consultatioii  with  the  chief  counsel. 

1814.407    IMstaices  In  bids. 

1814.407-3    Other  mistakes  disclosed 
before  award. 

(NASA  supl>lements  paragraph  (e)) 


(e)ProcureiiiBntijfficBi«-are"ac»i  ^'   -n 
authorized  to  make  the  determinations 
under  14.407-3  (a),  (b).  (c)  and  (d). 

1814.407-4    Mstaitse  after  a«Mrd. 
(NASA  supplements  paragraph  (d)) 

(d)  Determinations  shall  be  made  by 
the  procvuement  officer. 

1814.408    Award. 

1814.408-1    QenaraL 

(1)  A  notice  of  award  as  a  specific 
document  is  used  when  the  contracting 
officer  needs  to  inform  a  responsible 
bidder  that  its  offer  was  determined  to 
be  the  most  advantageous  to  the 
Government  (considering  only  price  and 
price-related  factors)  and  that  the  formal 
award  will  be  made  upon  satisfaction  of 
specified  pre-performance  conditions. 

(2)  The  notice  of  award  is  not  a 
contractual  instrument.  It  does  not 
authorize  the  successful  bidder  to 
perform  and,  in  itself,  does  not  obligate 
the  Government  to  award  a  contractual 
document.  Its  limited  purpose  is  to 
provide:  evidence  of  the  Govemment's 
selection  of  the  successful  bidder, 
instruction  to  that  bidder  to  satisfy 
specified  pre-performance  conditions; 
and  a  statement  that  the  Government 
intends  to  award  the  contract  to  the 
successful  bidder  upon  satisfaction  of 
these  conditions  if  a  contract  is  awarded 
as  a  result  of  the  invitation  for  bids. 

(3)  Use  of  a  notice  of  award  is 
optional.  The  contracting  officer  may 
issue  the  award  document  itself  without 
first  issuing  a  notice  of  award.  However, 
there  are  instances  when  a  notice  of 
award  should  be  considered,  for 
example,  in  construction  contracts 
where  performance  or  payment  bonds 
are  required.  In  such  cases,  the  most 

'cost  effective  technique  is  to  require 
only  the  successful  bidder  to  provide 
the  necessary  bonds.  The  notice  of 
award  advises  the  successful  bidder  to 
provide  the  bonds,  and  it  also  serves  as 
formal  evidence  fi-om  the  Government  of 
the  impending  award  if  such  evidence 
is  required  to  secure  the  bonds. 

(4)  The  notice  of  award  shall  not  be 
issued  unless  bids  have  been  evaluated 
and  a  selection  made,  and  a  definitive 
contract  document  is  ready  for 
execution  upon  satisfaction  of  the 
conditions  specified  in  the  notice.  Upon 
satisfaction  of  these  conditions,  the 
approved  and  executed  contract 
instrument  shall  be  provided  to  the 
successful  bidder. 

(5)  Since  the  notice  of  award  is  not  a 
contractual  document  authorizing 
performance,  the  period  of  performance 
of  the  resultant  contract  shall  not  be 
based  on  the  date  ofissuance  or  receipt 
of  the  notice  of  award.  The  period  of 


perfannance  specified  in  the  contract 
shall  be  based  on  some  other  reference 
point,  such  as  the  date  the  contract  is 
provided  to  the  successfid  bidder,  a 
mutually  agreeable  effective  date  of  a 
later  authorization  to  proceed  date. 

(6)  The  notice  of  award  can  be  issued 
by  any  formal  written  means  such  as  a 
letter,  telegram  or  electronic  means.  The 
notice  should  be  substantially  the  same 
as  the  following  format. 

Format 

Sdbject:  Notice  of  Award — Invitation  for 
Bids  (IFB)  (a).  This  notice  is  to  advise  you 
that  your  bid  (b)  in  response  to  the  subject 
IFB  has  been  determined  to  be  the  most 
advantageous  to  the  Government 
(considering  only  price  and  price-related 
factors).  It  is  the  Govemment's  intentioD  to 
award  you  a  contract  in  the  amount  of  (c)  for 
this  effort  pending  satisfaction  of  the 
following  pre-performance  conditions:  (d) 

Evidence  (e)  of  satisfaction  of  these 
conditions  must  be  provided  to  the 
contracting  officer  by  (f).  In  the  event  these 
conditions  are  not  satisfied  by  this  date,  the 
Government  reserves  the  right  to  award  the 
contract  to  the  bidder  who  submitted  the 
next  most  advantageous  bid. 

Please  note  that  this  notice  of  award  is  not 
a  contractual  document.  It  does  not  obligate 
the  Government  to  award  you,  or  any  other 
bidder,  a  contract  relative  to  the  subject  IFB, 
and  it  does  not  authorize  you  to  proceed  with 
contract  performance  or  incur  costs  pursuant 
to  such  performance.  Any  costs  incurred  for 
contract  performance  prior  to  your  receipt  of 
a  fully  executed  contract  document  are  at 
your  own  risk  and  are  not  recoverable  under 
any  Government  contract  should  the 
Government  fiail.  for  whatever  reason,  to 
award  you  a  contract  in  response  to  the 
subject  IFB. 

If  a  contract  is  awarded  after  evidence  of 
satisfaction  of  the  pre-performance 
conditions  listed  above  is  provided  to  the 
contracting  officer  by  the  s[)ecified  due  date, 
the  date  of  commencement  of  work  will  be 
provided  with  the  formal  award.  This  date 
will  be  based  on  (g). 

Notes. — The  contracting  officer  shall  insert, 
where  shown,  the  following  infomiation: 

(a)  Identification  of  the  IFB  by  number  and 
title. 

(b)  Identification  of  the  contractor's  bid. 

(c)  The  award  price. 

(d)  The  preperformance  conditions  (e.g.. 
any  required  payment  and  performance 
bonds). 

(e)  The  evidence  required  to  satisfy  the  pre- 
performance  conditions  (e.g.,  the  actual 
payment  and  performance  bonds). 

(f)  The  date  by  which  the  evidence  must 
be  provided  to  Uie  contracting  officer. 

(g)  Identification  of  the  date  for 
commencement  of  performance.  The  period 
of  performance  of  the  contract  shall  not  be 
based  on  the  date  of  issuance  or  receipt  of  the 
notice  of  award.  It  shall  be  based  on  the  date 
the  contract  is  provided  to  the  successful 
bidder,  a  mutually  agreeable  effective  date,  or 
a  later  authorization  to  proceed  date. 
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PART  1828— BONDS  AND  INSURANCE     PART  1852— SOUOTATION 

.»^.^    ,.^^^  PROVISIONS  AND  CONTRACT 

1828.202    [AddMQ  CLAUSES. 

9.  Section  1828.202  is  revised  to  read      <a«9  on/  70    rnnmmimii 
as  follows*  ii»i«»f — f  o    iiwmovBQj 

.     ..:;  12.-13.  Section  1852.207-70  is 

1828202    Aeosf»tabniy  of  corporate  removed. 
luietleO- 

18B2.210-70    [RMtoaignatodl 
(NASA  supplements  paragraph  (a)). 

,  .  f.     , ^        u.                   u.  •  1852.210-71, 1862.210-72. 1862.210-78 

(a)  Contracting  officers  may  obtam  [Removed] 

access  to  the  Department  of  Treasury  ^^    ^g  Sections  1852  210-40 

Sri"  E^^^T'l^K*^*  ^^n"o{VI?  1852.210^71, 1852.210-72  and  ' 

Bulletin  Board  telephone  (202)  874-  1852.210-75  are  removed. 

7214.  Use  the  following 

communications  software  1862.21 1-70, 1862.21 1-72, 1862.21 1-74 

specifications:  [Added] 

Baud  rate 2400  16-  Sections  1852.211-70, 1852.211- 

Parity Nraie  72  and  1852.211-74  are  added  to  read 

Na  of  Data  Bits 8  as  follows: 

No.  of  Stop  Bits „.. 1 

Duplex FuU  1852.211-70    Brand  nanM  or  equal 

As  prescribed  in  1811.104-71,  insert 

PART  1835— RESEARCH  AND  the  following  provision: 

DEVELOPMENT  CONTRACTINQ  ^^^j^^  ^ame  or  Equal 

.1836.004    [Added]  (DECEMBER  1988) 

10.  Section  1835.004  is  added  to  read  M  As  used  in  this  provision,  "brand 

as  follows:  name"  means  identification  of  products  by 

make  and  model.  The  tenn  "bid"  means 

1886.004    Publicizing  requirements  and  "offer"  if  this  is  a  negotiated  acquisition. 

expanding  research  and  development  (b)  If  items  called  for  by  this  solicitation 

sources.  <"^  identified  in  the  Schedule  by  a  "brand 

name  or  equal"  description,  that 

(NASA  supplements  paragraph  (a))  identification  is  intended  to  be  descriptive, 

(a)  In  R&D  acquisitions  over  $100,000.     ^°\  restrictive,  and  is  to  indicate  the  quality 

...u^^  ^.,1,,  »k~^  «-  t^....^  „«....,«»-  »-«  and  characteristics  of  products  that  will  be 

wnen  only  three  or  fewer  sources  are  ..  r.  .       q..     „  "  ,,,       .    . 

,  .y  »_.•«:  u   11  satisractory.  Bids  offenng    equal    products, 

known,  the  contracUng  officer  shall  including  products  of  the  braiid  name 

have  the  requirements  office  query  the  manufacturer  other  than  the  one  described  by 

Defense  Technical  Information  Center  model  designation,  will  be  considered  for 

(DTIC)  IR&D  Database  to  identify  award  if  the  products  are  clearly  identified  in 

additional  sources  conducting  IR&D  in  the  bids  and  are  determined  by  the 

the  area  of  the  acquisition,  in  addition  Government  to  meet  fully  the  salient 

to  using  other  market  survey  techniques,  characteristics  requirements  referenced  in  the 

If  needed,  specific  information  on  *°/ wi 'i°"\u     «         1     1    •  j-    .     • 

^        *j  ,^.     1-wrr.w,- wTioT^  (cj  Unless  the  offeror  clearly  indicates  in 

access  to  and  use  of  the  DTIC  K&D  ^^e  bid  that  it  is  offering  an  "equal"  product. 

Database  by  a  particular  NASA  the  bid  shall  be  considered  as  offering  a 

installation  may  be  obtained  firom  that        brand-name  product  referenced  in  the 

installation's  designated  IR&D  focal  solicitation. 

point.  (d)  (1)  If  the  offieror  proposes  to  furnish  an 

"equal"  product,  the  brand  name,  if  any,  of 

PART  1842 — CONTRACT  the  product  to  be  furnished  shall  be  inserted 

ADMINISTRATION  ^  ^^^  space  provided  in  the  solicitation,  or 

that  product  shall  be  otherwise  clearly 
identified  in  the  bid.  The  evaluation  of  bids 
and  the  determination  as  to  equality  of  the 
product  offered  shall  be  the  responsibility  of 
the  Government  and  will  be  based  on 
information  furnished  by  the  offeror  or 
identified  in  its  bid,  as  well  as  on  other 
information  reasonably  available  to  the 
contracting  activity. 

(2)  CAUTION  TO  OFFERORS:  The 
contracting  office  is  not  responsible  for 
locating  or  securing  any  information  not 
identified  in  the  bid  and  reasonably  available 
to  the  contracting  office.  Accordingly,  to 
ensure  that  sufficient  information  is 
available,  the  offeror  must  furnish  as  a  part 
of  its  bid  all  descriptive  material  (such  as 
cuts,  illustrations,  drawings,  or  other 
information)  necessary  for  the  contracting 


Subpart  1842.13— {Added] 

11.  Subpart  1842.13  is  added  to  read 
as  follows: 

1842.13 — Suspension  of  work,  stop- 
work  orders,  and  Government  delay  of 
work 

1842.1305    Contract  clauses. 

(NASA  supplements  paragraph  (b)) 

(b)  FAR  52.242-15.  Stop-Work  Order, 
shall  not  be  used  in  solicitations  or 
contracts  for  research  performed  by 
educational  or  other  nonprofit 
institutions. 


office  to  (i)  determine  whether  the  product 
offered  meets  the  salient  characteristics 
requirements  of  the  solicitation  and  (ii) 
establish  exactly  what  the  offeror  proposes  to 
fiimish  and  what  the  Government  would  be 
binding  itself  to  purchase  by  making  an 
award.  The  information  furnished  may 
include  specific  refsrences  to  information 
previously  furnished  or  to  information 
otherwise  available  to  the  contracting  office. 

(3)  If  the  ofieror  prop>oses  to  modify  a 
product  so  as  to  make  it  conform  to  the 
requirements  of  the  solicitation,  it  shall  (i) 
include  in  the  bid  a  clear  description  of  the 
proposed  modifications  and  (ii)  clearly  mark 
any  descriptive  material  to  show  them. 

(4)  If  this  is  a  sealed  bid  acquisition, 
modifications  proposed  after  bid  op)ening  to 
make  a  product  conform  to  a  brand  name 
product  referenced  in  the  solicitation  will  not 
be  considered. 

(End  of  provision) 

1862.211-72    Period  of  Perfonnance. 

As  prescribed  in  1811.403(aJ(3).  insert 
the  following  clause: 

Period  of  Performance 
(DECEMBER  1988) 

The  period  of  performance  of  this  contract 
shall  be  (Insert  period  of  performance  dates). 

(End  of  clause) 

1862.211-74    Nodes  of  Daisy. 

As  prescribed  at  1811. 404-70(a), 
insert  the  following  clause: 

Notice  of  Delay 
(DECEMBER  1988) 

If,  because  of  technical  difficulties,  the 
Contractor  becomes  unable  to  complete  the 
contract  work  at  the  time  specified, 
notwithstanding  the  exercise  of  good  faith 
and  diligent  efforts  in  performing  the  work 
called  for  under  this  contract,  the  Contractor 
shall  give  the  Contracting  Officer  written 
notice  of  the  anticipated  delay  and  the 
reasons  for  it.  The  notice  and  reasons  shall 
be  delivered  promptly  after  the  condition 
creating  the  anticipated  delay  becomes 
known  to  the  Contractor  but  in  no  event  less 
than  45  days  before  the  completion  date 
specified  in  this  contract,  unless  otherwise 
permitted  by  the  Contracting  Officer.  When 
notice  is  given,  the  Contracting  Officer  may 
extend  the  time  si>ecified  in  the  Schedule  for 
such  period  as  is  deemed  advisable. 

(End  of  clause) 

1852.212-70    [Redesignated] 

1852.212-72,1852.212-73    [Removed] 

17.-18.  Sections  1852.212-72  and 
1852.212-73  are  removed. 

1852.212-74    [Redesignated] 

1852.214-70,  1852-214-71, 1852.214-72 
[Amended] 

19.-20.  Sections  1852.214-70, 
1852.214-71,  and  1852-214.72  are 
revised  to  read  as  follows: 
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1882^4-70    Caution  to  Offsrors 
FumlsNng  Qaacrtptlw  Uterature. 

As  prescribed  in  1814.201-670{a), 
insert  the  faillowing  provision: 
Caution  to  OCorors  Famishing 
Descriptive  Literature 
(DECEMBER  1988) 

Bidders  ara  cautioned  against  fumiahing  as 
a  part  of  their  bids  descriptive  literature  that 
includes  language  reserving  to  the  bidder  the 
right  to  deviate  from  the  requirements  of  the 
invitation  for  bids.  Statements  that  "Data  are 
subject  to  change  without  notice,"  "Prices 
sul^ect  to  chamge  without  notice,"  or  words 
having  a  sim^ar  effect  are  examples  of  such 
reservation,  'she  Government  will  reject  as 
nonresponsiMB  any  bid  that  incorporates 
literature  containing  such  language  or  any 
bid  that  must  be  evaluated  by  using  literature 
containing  such  language.  Bidders  should 
clearly  label  any  submissions  of  descriptive 
literature  not  intended  to  form  a  part  of  a  bid 
as  such  in  ortler  to  preclude  any  need  for  the 
Government  |o  interpret  the  bidder's  intent 
in  submittingjdescriptive  Uterature.  [See  FAR 
14.202-5.1 

(End  of  provision) 

1862^4-71    Grouping  for  Aggragata 
Award. 

As  prescrllwd  in  1814.201-670(c), 
insert  the  following  provision: 
Grouping  for  Aggregate  Award 
(MARCH  198$) 

(a)  The  Government  will  evaluate  offers 
and  make  aw$rd  on  a  basis  of  the  aggregate 
offers  for  itenls 

Insert  the  item  numbers  and/or 
descriptions^ 

The  Government  will  not  consider  an  offiar 
for  quantities  less  than  those  specified  for 
these  items. 

(b)  If  this  '\»  an  invitation  for  bids,  the 
Government  will  reject  as  nonresponsive  a 
bid  that  is  not  made  on  the  total  quantities 
fior  all  of  the  ikems  specified  in  paragraph  (a) 
of  this  section. 

(End  of  provision) 

1862.214-72  j  Full  Quantitiea. 

As  prescribed  in  1814.201-670(b), 
insert  the  following  provision: 
FULL  QUANTITIES 
(DECEMBER  f  988) 

The  Govenlment  will  not  consider  an  offier 
for  quantitieslof  items  less  than  those 
specified.  If  t|tis  is  an  invitation  for  bids,  the 
Government  \  v\\\  reject  as  nonresponsive  a 
bid  that  is  noi  made  on  full  quantities. 

(End  of  provii  lion) 

PART  1871— MIDRANQE 
PROCUREMENT  PROCEDURES 

1871.103    [Amended] 

21,  Paragmph  (b)  to  section  1871.103 
is  revised  ta  read  as  follows: 

1871.103    Applicabittty. 


(b)  This  part  applies  to  all  contract 
actions  the  aggregate  amount  of  which 
is  greater  than  the  simplified  acquisition 
threshold  (SAT)  (FAR  part  13)  and  not 
more  than  $1,000,000  in  basic  value  and 
for  commercial  items  regardless  of 
doUar  value  to  the  extent  consistent  and 
compliant  with  FAR  part  12  and  part 
1812  (see  1812.102(c)).  For  service 
contracts,  up  to  four  aimual  options  of 
not  more  than  $1,000,000  each  are 
permitted  where  the  option 
requirements  are  substantially  the  same 
as  the  basic  requirement.  For  R&O 
contracts,  options  are  permitted  not  to 
exceed  $1,000,000  in  total  value  (basic 
contract  plus  options).  For  supply 
contracts,  four  options  of  not  more  than 
$1,000,000  each  are  permitted  when  not 
more  than  $1,000,000  in  funding  is  to  be 
required  in  any  fiscal  year.  The  total 
amoimt  of  the  basic  award  plus  options 
may  not  exceed  $5,000,000  in  either  the 
case  of  supplies  or  services  except  as 
provided  in  paragraph  (c)  of  this 
section.  For  commercial  item  contracts, 
options  are  permitted  regardless  of 
dollar  value. 


1871.401-6    [Amandad] 

22.  In  section  1871.401-6,  paragraph 
(a)(2)  is  revised  to  read  as  follows: 

1871.206-1    Commarcial  Items, 
(a)  Policy. 

(D*  *  * 

(2)  MidRange  Procedures  may  be  used 
for  commercial  item  procurements  to 
the  extent  consistent  and  compliant 
with  FAR  part  12  and  part  1812  (see 
1812.102(c)). 
•  ,       •        *    ■    •        • 

[FR  Doc.  96-22234  Filed  9-^-96;  8:45  a.ml 
aajjNQ  oooe  tsio-oi-m 


48  CFR  Parts  1845, 1852  and  1853 

Revision  to  NASA  FAR  Supplement 
Coverage  on  Qovemmant  Property 

agency:  Office  of  Procurement,  Contract 

Management  Division,  National 

Aeronautics  and  Space  Administration 

(NASA). 

ACnON:  Final  nde. 

SUMMARY:  This  is  a  final  rule  amending 
the  NASA  FAR  Supplement  to 
incorporate  changes  pertaining  to 
government  property  reporting  by 
contractors.  The  intent  of  this  rule  is  to 
improve  the  completeness,  accuracy  and 
timeliness  of  the  reporting  process. 

EFFECTIVE  DATE:  September  6, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  G.  Pendleton,  (202)  358-0487. 


SUPPIJMDfTARY  MFORMAT10N: 

Background 

Recent  experience  at  NASA  in 
preparing  and  auditing  annual  financial 
statements  as  required  by  the  Chief 
Financial  Officer's  (CFO)  Act  has  led  to 
the  need  for  changes  in  the  contract 
property  reporting  process  to  improve 
the  completeness,  accuracy  and 
timeliness  of  information  received. 
NASA  does  not  maintain  detailed 
records  of  government  property  in  the 
possession  of  contractors.  Pursuant  to 
the  Federal  Acquisition  regulation 
(FAR)  45.505  the  contractor's  property 
control  records  constitute  the 
Government's  offlcial  property  records. 
All  NASA  contracts,  under  which  the 
contractor  is  accountable  for 
government  property,  are  required  to 
contain  a  provision  that  specifies  the 
annual  submission  of  a  report 
containing  summary  financial  and 
property  information  on  the  property  in 
the  contractor's  custody.  Therefore, 
when  agency  requirements  for  financial/ 
property  management  information 
change,  they  must  be  implemented  by 
NASA  contractors  in  possession  of 
government  property.  In  formulating  the 
rule,  NASA  objectives  have  been  to 
streamline  the  report  to  obtain  only 
information  necessary  to  report  on  and 
conduct  oversight  of  contractor  held 
property,  and  to  generally  minimize  the 
impact  on  reporting  entities. 

Summary  of  Subatantive  Cmunents 

One  comment  objected  to  the 
inclusion  of  data  on  costs  for 
construction-in-progress  and  work-in- 
process  on  the  grounds  that  such 
requirements  are  inappropriate  in  a 
property  reporting  system,  and  that  the 
information  is  not  currently  available 
from  contractor  property  records.  Tliis 
data  is  necessary  for  NASA  to  comply 
with  Office  of  Management  and  Budget 
(OMB)  guidance  on  the  form  and 
content  of  federal  agency  financial 
statements,  and  witih  the  forthcoming 
accounting  standard  on  property,  plant, 
and  equipment  to  be  issued  by  the 
Federal  Accounting  Standards  Advisory 
Board  (FASAB).  NASA  Form  (NF)  1018 
is  a  financial  report  about  government 
property  in  the  possessiori  of 
contractors.  Therefore,  contractors  may 
be  required  to  extract  financial 
information  from  other  contractor 
record  systems  instead  of  exclusive 
reliance  on  existing  property  systems  for 
needed  information.  The  commenter 
acknowledged  that  the  required 
information  is  available  fi'om  other 
contractor  records.  In  addition, 
contractors  are  required  by  FAR 
45.505(b)  to  provide  financial  accounts 
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in  their  property  control  systems  for 
government-owned  property  in  their 
possession  or  control,  llie  order  of 
property  classification  accoimts  on  ^4F 
1018  has  been  changed  as  suggested  by 
public  comment  to  group  real  property 
accounts  together. 

Another  comment  objected  to  NF 
1018  Item  19,  Type  of  Deletion  as 
requiring  major  property  record  system 
changes  in  order  to  furnish  this  level  of 
detail.  This  category  is  new  in  name 
only,  currently  being  categorized  as 
Disposals  on  the  present  form.  Detailed 
lists  of  information  about  these 
disposals  are  now  required  to  be 
maintained  by  contractors  in  the  event 
they  are  needed  by  NASA  organizations. 
Replacing  Disposals  with  Type  of 
Deletion  will  generate  no  new 
information  requirements  for 
contractors,  and  will  make  reporting 
more  complete,  accurate,  and 
comparable  among  contractors  by 
standardizing  the  way  in  which  deletion 
types  are  provided  to  the  government. 
However,  as  recommended  by  the 
commenter,  the  types  of  deletions  have 
been  rearranged,  two  types  have  been 
combined,  and  three  have  been  deleted 
since  they  are  part  of  the  plant  clearance 
process. 

There  was  objection  in  one  comment 
to  a  proposed  requirement  that  property 
shipped  to  others  remain  on  the 
shipping  contractor's  accountable 
records  imtil  evidence  of  receipt  is 
obtained  from  the  consignee.  The 
comment  pointed  out  that  receiving 
contractors  do  not  normally 
acknowledge  receipt,  and  that  issues  of 
liability,  taxable  location,  and  new 
suspense  systems  were  raised  by  the 
proposed  requirement.  While  NASA 
does  not  agree  that  all  of  the  issues 
raised  by  the  comment  are  valid,  there 
are  acknowledged  difficulties  in 
tracking  items  assigned  to  a  carrier  for 
shipment.  The  objective  sought  by  the 
proposed  arrangement  is  clear  and 
consistent  accountability  for 
government  property  at  all  times.  Based 
upon  the  concerns  expressed  in  the 
comment,  the  final  rule  will  be  changed 
to  provide  that  property  in  transit 
during  the  month  of  September  of  each 
year  shall  be  rei>orted  by  the  shipping 
contractor,  unless  confirmation  of 
receipt  at  destination  has  been  obtained. 

Objection  was  made  in  another 
comment  to  the  revised  contract  clause 
that  provides  for  possible  withholding 
of  payment  on  invoices  when  required 
property  reports  are  not  submitted  when 
due.  Prompt  receipt  of  these  reports  is 
critical  to  NASA's  ability  to  prepare 
annual  financial  reports,  obtain  audit 
review,  and  publish  them  when  due  as 
required  by  law.  Submission  of  property 


reports  when  required  is  a  contractual 
obligation  resulting  horn  a  specific 
provision  in  each  afiiected  contract  with 
which  contractors  have  agreed  by 
executing  the  contract.  However,  in 
response  to  the  concerns  expressed  in 
the  comment,  the  final  rule  limits 
possible  withholding  to  a  total  of 
$25,000  or  5  percent  of  the  amount  of 
the  contract,  whichever  is  less.  In 
addition,  explanatory  language  has  been 
added  to  the  prescription  for  the  clause 
making  clear  the  importance  of  timely 
report  submission  and  encouraging 
efforts  to  obtain  reports  by  the  due  date 
rather  than  using  the  withholding 
authority. 

Another  comment  noted  that  there  is 
an  effort  underway  to  develop  a 
standard,  government-wide  property 
report  and  recommends  that  NASA 
delay  consideration  of  this  rule  pending 
the  results  of  that  effort.  Alternatively, 
the  commenter  recommends  a  public 
hearing  to  address  its  conmients.  NASA 
is  represented  on  the  interagency  group 
that  is  rewriting  FAR  Part  45,  and  the 
subgroup  considering  a  government 
standard  form.  It  is  not  Imown  when 
these  groups  will  complete  their  Work 
and  revise  the  relevant  regulations.  The 
revisions  contained  in  the  proposed  rule 
must  be  made  without  further  delay  to 
allow  NASA  to  fulfill  its  financial 
management  obligations.  Ihiblic 
comment  on  the  proposed  rule  was 
received  fit)m  only  one  organization. 
Due  to  this  low  level  of  expressed 
interest,  a  public  hearing  will  not  be 
scheduled. 

Procedural  Requirements 

Review  Under  the  Regulatory  Flexibility 
Act 

This  rule  was  reviewed  under  the 
Regulatory  Flexibility  Act  of  1980.  The 
rule  revises  the  former  regulation  by 
simplifying  and  reducing  reporting 
requirements,  the  costs  of  which  are  in 
any  case  reimbursed  by  the 
Government.  NASA  certifies  that  the 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Review  Under  the  Paperwork  Reduction 
Act 

Under  5  OTl  1320.5(b)(2)(i),  NASA  is 
required  to  inform  potential  persons 
who  are  to  respond  to  the  collection  of 
information  that  such  persons  are  not 
required  to  respond  to  the  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
Under  5  CFR  1320.5(b)(2)(ii)(C),  this 
paragraph  meets  that  display 
requirement  by  providing  the  following 
statement:  Information  collection 


associated  with  this  rule  has  been 
approved  under  OMB  Control 
Number(s)  2700-0017  with  an 
expiration  date  of  12/31/98.  This 
information  collection,  as  revised, 
represents  a  reduction  in  the  estimated 
paperwork  burden  to  respondents  from 
the  present  reporting  requirements.  The 
reporting  format  has  been  reduced  from 
4  pages  to  2,  and  has  been  streamlined 
to  fecilitate  preparation  and  to  clarify 
reporting  requirements.  Completion  of 
the  information  collection  merefy 
requires  contractors  to  transcribe  data 
from  existing  contractor  records  mto 
the  report. 

list  of  Snbiects  in  48  CFR  Parts  1S45. 
1852  and  1853 

Government  procurement 
Tom  LnedtltB, 

Deputy  Associate  Administrator  for 
Procurement 

Accordingly,  48  CFR  Parts  1845. 1852, 
and  1853  are  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Parts  1845, 1852,  and  1853  continues  to 
read  as  follows: 

Autiiority:  42  U.S.C  2473(cXl). 

PART  1845— QOVERNMENT 
PROPERTY 

2.  Section  1845.102-70(a)(3)  is 
revised  to  read  as  follows: 

1846.102-70    Procedur— ■ 

(a)  •  •  * 

(3)  Requirement  that  additional 
facilities  that  the  offeror  requests  to  be 
provided  by  the  Government  be 
described  and  identified  by 
classification  such  as  "Land", 
"Buildings",  and  "Equipment"  (see 
subpart  1845.71);  and 


1845.106-70    [Amended] 

3.  In  section  1845.106-70,  paragraph 
(d)  is  revised  to  read  as  follows, 
paragraph  (i)  is  removed  and  paragraphs 
(j)  and  (k)  are  redesignated  as 
paragraphs  (i)  and  (j): 

1846.106-70    NASA  contract  clause*  and 
soNcltatfcMi  provisioa 

*        •        •        •        • 

(d)(1)  The  contracting  officer  shall 
insert  the  clause  at  1852.245-73. 
Financial  Reporting  of  NASA  Proi>efty 
in  the  Custody  of  Contractors,  in  all  cost 
reimbursement  contracts.  It  shall  be 
included  in  all  other  types  of  contracts 
when  it  is  known  at  the  time  of  award 
that  property  will  be  provided  to  the 
contractor  or  that  the  contractor  will 
acquire  property,  title  to  which  will  vest 
in  the  Govmrunent  prior  to  delivery  of 
the  contract  products.  Where  all 
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property  to  1^  provided  is  subject  to  the 
clause  at  1892.245-71,  Installation- 
Provided  Government  Property  (see 
paragraph  (b)  of  this  section],  the  clause 
at  1852.245-^3  is  not  required.  Where 
the  clause  is  not  included  in  contracts 
at  the  time  of  award,  if  Government 
property  is  subsequently  provided  to  a 
contractor,  or  the  contractor  is 
authorized  to  acquire  property  to  which 
the  Government  takes  title,  the  clause 
shall  be  included  in  the  contract  at  that 
time.  j 

(2)  Paragraph  (c)  of  the  clause  at 
1852.245-73, permits  the  contracting 
officer  to  withhold  payments,  up  to  a 
specified  dollar  limit,  in  the  event  a 
contractor  fells  to  submit  the  annual  NF 
1018  by  the  due  date.  This  provision 
reflects  the  im{>ortance  to  NASA  of 
receiving  this  financial  data  on  time. 
Upon  receipt,  the  information  is  entered 
into  the  NASA  accounting  system  and  is 
used  in  the  p^paration  of  agency 
annual  financial  statements.  Therefore, 
timely  receipjt  of  contractor  held 
property  financial  data  is  essential  to 
the  process.  A  concerted  effort  should 
be  made  to  obtain  NF  1018  reports  by 
the  due  date  before  resorting  to  the 
payment  wit^olding  alternative. 


184S.301    [Aniandad] 

4.  In  section  1845.301,  the  definition 
heading  "Sp^ce  property"  is  revised  to 
read  "AgenqJ-peculiar  property". 

1846.407    [AnMmtod] 

5.  In  section  1845.407.  the  section 
heading  "No$-Govemment  use  of  plant 
equipment"  is  revised  to  read  "Non- 
Government  use  of  equipment". 

6.  In  the  introductory  text  to  section 
1845.407,  thei  phrase  "plant  equipment" 
is  revised  to  iead  "equipment". 

7.  In  parageaphs  (a)  (1)  and  (b)  to 
section  1845.407,  the  phrase  "plant 
equipment"  is  revised  to  read 
"equipment"; 

184S.501    [Ameftdad] 

8.  In  section  1845.501,  in  the 
definition  of  "Space  property",  the 
heading  "Space  property"  is  revised  to 
read  "Agency-peculiar  property",  the 
phrase  "property  peculiar  to  NASA"  is 
revised  to  reaii  "property  unique  to 
NASA",  and  the  last  sentence  is 
removed.       j 

9.  In  sectioh  1845.501,  in  the 
definition  "Centrally  reportable 
equipment  (ORE)",  the  phrase  "space 
propierty"  is  ^vised  to  read  "agency- 
peculiar  property" 

1846.502-1    (ikmended] 

10.  In  sectipn  1845.502-1,  the  title  of 
the  NASA  Fdtm  1018  "Report  of 


Govemment-Owned/Contractor-Held 
Property"  is  revised  to  read  "NASA 
Property  in  the  Custody  of  Contractors". 

1846.50^71    [Amended] 

11.  In  paragraph  (e)  to  section 
1845.502-71,  the  heading  "Space 
Property"  is  revised  to  read  "Agency- 
peculiar  property". 

12.  Section  1845.505-14  is  revised  to 
read  as  follows: 


Reports,  of  Qovernmwit 


1846.506-14 
property. 

When  required  by  the  contract,  the 
contractor  shall  submit  a  report  of 
NASA  Property  in  the  Custody  of 
Contractors,  NASA  Form  1018,  in 
accordance  with  the  instructions  on  the 
form,  in  subpart  1845.71,  and  the 
contract  clause  at  1852.245-73. 
Contractor  property  control  systems 
shall  distinguish  between  Government 
furnished  and  contractor  acquired 
property  classification  shown  in  FAR 
45.505-14(a)  (1)  through  (5). 

1846.7101    [AnwiMtod] 

13.  In  1845.7101  the  last  sentence  is 
removed  and  the  following  three 
sentences  are  added  to  read  as  follows: 

*  *  *  This  report  provides 
iniormaticHi  for  NASA  financial 
statements  and  property  management; 
accuracy  and  timehness  of  the  report 
are,  therefore,  very  important. 
Contractors  shall  retain  documents 
which  support  the  data  reported  on  NF 
1018  in  accordance  with  FAR  subpart 
4. 7,  Contractor  Records  Retention. 
Classifications  of  property,  related  costs 
to  be  reported,  and  reporting 
requirements  are  set  forth  in  this  ■ 
subpart. 

14.  Sections  1845.7101-1. 1845.7101- 
2, 1845.7101-3, 1845.7101-4  and 
1845.7101-5  are  revised  to  read  as 
follows: 

1846.7101-1    Property  classHleatkMt. 

(a)  Contractors  shall  report  costs  in 
the  classifications  required  on  NF  1018, 
as  described  in  this  section.  For  Land, 
Buildings,  Other  Structures  and 
Facilities,  and  Leasehold  Improvements, 
contractors  shall  report  the  amount  for 
all  items  with  a  unit  cost  of  $5,000  or 
more  and  useful  life  of  2  years  or  more. 
For  Plant  Equipment,  Special  Tooling, 
Special  Test  Equipment  and  Agency- 
Peculiar  Property,  Contractors  shall 
separately  report — 

(1)  The  amount  for  all  items  with  a 
unit  cost  of  $5,000  or  more  and  a  useful 
Ufe  of  2  years  or  more,  and 

(2)  All  times  under  $5,000,  regardless 
of  useful  life. 

(b)  Contractors  shall  report  the 
amount  for  all  Materials,  regardless  of 
imit  cost. 


(c)  Land.  Includes  costs  of  land, 
improvements  to  land,  and  associated 
costs  incidental  to  acquiring  and 
preparing  land  for  use,  for  example; 
appraisal  fees,  clearing  costs,  drainage, 
grading,  landscaping,  plats  and  siu^eys. 
removal  and  relocation  of  the  property 
of  others  as  part  of  a  land  purdiasd. 
removal  or  destruction  of  structures  or 
facilities  purchased  but  not  used,  and 
legal  expenses. 

(d)  Buildings.  Includes  costs  of 
buildings,  improvements  to  buildings, 
and  fixed  equipment  required  for  the 
operation  of  a  building  which  is 
permanently  attached  to  and  a  part  of 
the  building  and  cannot  be  removed  ' 
without  cutting  into  the  walls,  ceilings, 
or  floors.  Examples  of  fixed  equipment 
required  for  the  functioning  of  a 
building  include  plumbing,  heating  and 
lighting  equipment,  elevators,  central  air 
conditioning  systems,  and  built-in  safes 
and  vaults. 

(e)  Other  structures  and  fedlities. 
Includes  costs  of  acquisitions  and 
improvements  of  structures  and 
facilities  other  than  buildings;  for 
example,  airfield  pavements,  harbor  and 
port  facilities,  power  production 
facilities  and  distribution  systems, 
reclamation  and  irrigation  facilities, 
flood  control  and  navigation  aids,  utility 
systems  (heating,  sewage,  water  and 
electrical)  when  they  serve  several 
buildings  or  structiues,  commimication 
systems,  traffic  aids,  roads  and  bridges, 
railroads,  monuments  and  memorials, 
and  nonstructural  improvements,  such 
as  sidewalks,  parking  areas,  and  fences. 

(f)  Leasehold  improvements.  Includes 
costs  of  improvements  to  leased 
buildings,  structures,  and  faciUties,  as 
well  as  easements  and  right-of-way, 
where  NASA  is  the  lessee  or  the  cost  is 
charged  to  a  NASA  contract. 

(g)  Equipment.  Includes  costs  of 
commercially  available  personal 
property  for  use  in  manufacturing 
supplies,  performing  services,  or  any 
general  or  administrative  purpose:  for 
example,  machine  tools,  furniture, 
vehicles,  computers,  accessory  or 
auxiliary  items,  and  test  equipment. 

(h)  Construction  in  progress.  Includes 
costs  for  work  in  process  for  the 
construction  of  Buildings,  Other 
Structures  and  Facilities,  and  Leasehold 
Improvements  to  which  NASA  has  title. 

(i)  Special  tooling.  Includes  costs  of 
equipment  and  manufacturing  aids  (and 
components  and  replacements  of  these 
items)  that  are  of  such  a  specialized 
nature  that,  without  substantial 
modification  or  alteration,  their  use  is 
limited  to  the  development  or 
production  of  p>articular  supplies  or 
parts,  or  to  the  performance  of  particular 
services.  Examples  include  jigs,  dies, 
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fixtures,  molds,  patterns,  taps  and 
gauges. 

(j J  Special  test  equipment.  Includes 
costs  of  equipment  used  to  accomplish 
special  purpose  testing  in  performing  a 
contract,  and  items  or  assemblies  of 
equipment. 

(kj  Material.  Includes  costs  of  NASA 
owned  property  held  in  inventory  that 
may  become  a  part  of  an  end  item  or  be 
expended  in  performing  a  contract. 
Examples  include  raw  and  processed 
material,  parts,  assemblies,  small  tools 
and  supplies.  Does  not  include  material 
that  is  part  of  work  in  process. 

(1)  Agency-peculiar  property.  Includes 
actual  or  estimated  costs  of  completed 
items,  systems  and  subsystems,  spare 
parts  and  components  unique  to  NASA 
aeronautical  and  space  programs. 
Examples  include  aircraft,  engines, 
satellites,  instruments,  rockets, 
prototypes  and  mock-ups.  The  amount 
of  property,  title  to  which  vests  in  the 
Government  as  a  result  of  progress 
payments  to  Hxed  price  subcontractors, 
shall  be  included  to  reflect  the  pro  rata 
cost  of  undelivered  agency-peculiar 
property. 

(m)  Contract  work-in-process. 
Includes  the  costs  of  all  work-in-process 
and  excludes  the  costs  of  completed 
items  reported  in  other  categories. 

1848.7101-2   TramfWBofpropwty. 

The  procedures  in  this  section  apply 
to  all  types  of  transfers.  Only 
Government  installations  may  furnish 
Government  property  to  a  contractor. 
Therefore,  procurement,  property,  and 
financial  organizations  at  NASA  Centers 
must  effect  all  transfiars  of 
accountability,  although  physical 
shipment  and  receipt  of  property  may 
be  made  directly  by  contractors.  Such 
transfers  include  shipments  between 
contractors  of  the  same  installation, 
contractors  of  different  installations,  a 
contractor  of  one  installation  to  another 
installation,  an  installation  to  a 
contractor  of  another  installation,  and  a 
contractor  to  another  Government 
agency  or  its  contractor.  So  that  NASA 
may  properly  control  and  account  for 
transfers,  they  shall  be  adequately 
documented.  The  procedures  described 
in  this  section  shall  be  followed  in  all 
cases,  to  provide  an  administrative  and 
audit  trail,  even  if  property  is  physically 
shipped  directly  from  one  contractor  to 
another.  Property  shipped  between 
September  1  and  September  30, 
inclusively,  shall  be  reported  by  the 
shipping  contractor,  regardless  of  the 
method  of  shipment,  unless  written 
evidence  of  receipt  at  destination  has 
been  received.  Property  provided  under 
fixed  price  repair  contracts  remains 
accountable  to  the  cognizant  NASA 


Center  and  is  not  reportable  on  NF  1018; 
property  provided  for  repair  under  a 
cost-reimbursement  contract,  however, 
is  accountable  to  the  contractor  and 
reportable  on  NF  1018. 

la)  Approval  and  notification.  The 
contractor  must  obtain  the  approval  of 
the  contracting  officer  or  designee  for 
transfers  of  property  before  shipment. 
Each  shipping  document  must  contain 
contract  nimibers,  shipping  references, 
property  classifications  in  which  the 
items  are  recorded,  unit  prices,  and  any 
other  appropriate  identifying  or 
descriptive  data.  Unit  prices  shall  be 
obtained  from  records  maintained 
pursuant  to  FAR  part  45  and  part  1845 
of  this  chapter.  Shipping  contractors 
shall  furnish  a  copy  of  the  shipping 
document  to  the  cognizant  property 
administrator.  Shipping  and  receiving 
contractors  shall  promptly  notify  the 
financial  management  office  of  the 
NASA  Center  responsible  for  their 
respective  contracts  when 
accoimtability  for  Government  property 
is  transferred  to,  or  received  from,  other 
contracts,  contractors,  NASA  Centers  or 
Government  agencies.  Copies  of 
shipping  or  receiving  documents  will 
suffice  as  notification  in  most  instances. 

(b)  Reclassification.  If  property  is 
transfiBrred  to  another  contract  or 
contractor,  the  receiving  contractor  shall 
record  the  property  in  the  same  property 
classification  and  amoiuit  appearing  on 
the  shipping  dociunent.  For  example, 
when  a  contractor  receives  an  item  from 
another  contractor  that  is  identified  on 
the  shipping  document  as  equipment, 
but  that  the  recipient  intends  to 
incorporate  into  special  test  equipment, 
the  recipient  shall  first  record  the  item 
in  the  equipment  account  and 
subsequently  reclassify  it  as  special  test 
equipment.  Reclassification  of 
equipment,  special  tooling,  special  test 
equipment,  or  agency-peculiar  property 
requires  prior  approval  of  the 
contracting  officer  or  a  designee. 

(c)  Incomplete  documentation.  If 
contractors  receive  transfer  documents 
having  insufficient  detail  to  properly 
record  the  transfer  (e.g. ,  omission  of 
property  classification,  unit  prices,  etc) 
they  shall  request  the  omitted  data 
directly  from  the  shipping  contractor  or 
through  the  property  administrator  as 
provided  in  FAR  45.505-2. 

1845.7101-3    Computing  costs  of 
fabricated  special  tooling,  special  test 
equipment,  agency-peculiar  property  and 
contract  wort(  In  process. 

(a)  Costs  shall  be  computed  in 
accordance  with  accepted  accounting 
principles,  be  reasonably  accurate,  and 
be  the  product  of  any  one  or  a 
combination  of,  the  following: 


(1)  Abstracts  of  cost  data  from 
contractor  property  or  financial  records. 

(2)  Computations  based  on 
engineering  and  financial  data. 

(3)  Estimates  based  on  NASA  Form 
533  reports. 

(4)  Formula  procedures  (e.g.,  using  a 
50  percent  factor  for  woik  in  process 
items,  on  the  basis  of  updated  Standard 
Form  1411  estimates  or  the  contractor's 
approved  estimating  and  pricing 
system). 

(5)  Other  approved  methods. 

(b)  Contractors  shall  report  costs  using 
records  that  are  part  of  the  prescribed 
property  or  financial  control  system  as 
provided  in  this  section.  Fabrication 
costs  shall  be  based  on  approved 
systems  or  procedures  and  shall  include 
all  direct  and  indirect  costs  of 
fabricating  Government  property. 

(c)  The  contractor  shall  redetermine 
the  costs  of  items  returned  for 
modification  or  rehabilitation. 

(d)  The  computation  of  work  in 
procete  shall  include  the  costs  of 
associated  systems,  subsystems,  and 
spare  parts  and  components  furnished 
or  acquired  and  charged  to  work  in 
process  pending  incorporation  into  a 
finished  item.  These  types  of  items 
make  up  what  is  sometimes  called 
production  inventory  and  include 
programmed  extra  units  to  cover 
replacement  during  the  febrication 
process  (production  spares).  Also 
included  are  deliverable  items  on  which 
the  contractor  or  a  subcontractor  has 
begun  work,  and  materials  that  have 
been  issued  bom  inventory. 

1846.7101-4    Type  of  (MeUon. 

Contractors  shall  report  the  types  of 
deletions  from  contract  property  records 
as  described  in  this  section. 

(a)  Adjusted.  Changes  in  the  deletion 
amounts,  if  any,  that  result  from 
mathematical  errors  in  the  previous 
report. 

(b)  Lost,  damaged  or  destroyed. 
Deletion  amounts  as  a  result  of  relief 
from  responsibility  under  FAR  45.503 
granted  during  the  reporting  period. 

(c)  Transfaried  in  place.  Deletion 
amounts  that  result  from  a  transfer  of 
property  to  a  follow-on  contract  with 
the  same  contractor. 

(d)  Transferred  to  center 
accountability.  Deletion  amounts  that 
result  from  transfer  of  accountability  to 
the  NASA  Center  responsible  for  the 
contract,  whether  or  not  the  items  are 
physically  moved. 

(e)  Transferred  to  another  NASA 
Center.  Deletion  amounts  caused  by 
transfer  of  accountability  to  NASA 
Center  other  than  the  one  responsible, 
for  the  contract,  whether  or  not  the 
items  are  physically  moved. 
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(0  Transferred  to  another  Government 
agency.  Dafetion  amounts  that  result 
from  transfer  of  property  to  another 
Government  agency. 

(gj  Purchased  at  cost/returned  for 
credit.  Deletion  amounts  due  to 
contractor  purchase  or  retention  of 
contractor  acquired  property  as 
provided  in  FAR  45.605-1;  or  to 
contractor  returns  to  suppliers  under 
FAR  45.805-2. 

(h)  Disposal  through  plant  clearance 
process.  Deletions  other  than  transfers; 
i.e.,  donations  to  eligible  recipients,  sold 
at  less  than  cost,  or  abandoned/directed 
destruction. 

1U6.71<H-6    Conlracler's  prfvNsvsd 
flnMidsl  sihJ  busifwss  infoniwlion. 

If  a  transfer  of  property  between 
contractors  will  involve  disclosing  costs 
of  a  proprietary  nature,  the  contractor 
shall  furnish  unit  prices  only  on  those 
copies  of  the  shipping  documents  that 
are  sent  to  the  shipping  and  receiving 
NASA  instajllations.  Transfer  of  the 
property  to  the  receiving  contractor  ' 
shall  be  on  a  no-cost  basis. 

1845.7101-6    [RadMignatsdl 

1846.7101-7. 1846.7101-8. 1846.7101-8 
[Removed] 

15.-16.  Sfctions  1845.7101-7, 
1845.7101-8,  and  1845.7101-9  are 
removed.     | 

184&7101-1#    [RedMignsAscq 

PART  1852^-SOIJCfTATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

17.-18.  S^on  1852.245-73  is 
revised  to  rsad  as  follows: 

1852.245-73    Hnandal  reporting  of  NASA 
property  in  t8e  custody  of  contractors. 

As  prescribed  in  1845.106-70(d), 
insert  the  following  clause: 

Financial  Reporting  of  NASA  I^roperty  in  tiie 
Custody  of  Q^ntractors 

Sept.  1996 

(a)  The  Ckintractor  shall  submit  annually  a 
NASA  Form  (NF)  1018,  NASA  Property  in 
the  Custody  qf  Contractors,  in  accordance 
with  1845.50^14,  the  instructions  on  the 
form,  and  sulipart  1845.71.  Subcontractor  use 
of  NF  1018  isinot  required  by  this  clause; 
however,  the  tontractor  shall  include  data  on 
property  in  the  possession  of  subcontractors 
in  the  annual  NF  1018. 

(b)  If  admiaistration  of  this  contract  has 
been  delegated  to  the  Department  of  Defense, 
the  original  of  NASA  Fonn  1018  shall  be 
submitted  to  the  NASA  installation  Financial 
Management  Officer  and  three  copies  shall  be 
sent  concurrently  through  the  DOD  Property 
Administrator  to  the  NASA  office  identified 
t)elow.  [f  the  contract  is  administered  to 
NASA,  the  original  of  NF  1018  shall  be 
submitted  to  the  installation  Financial 


Management  OfRcer,  and  three  copies  shall 

be  sent  concurrently  to  the  following  NASA 

ofBce: 

(Insert  the  address  and  ofBce  code  of  the 

organization  within  the  cognizant  NASA 

installation.) 

(c)  The  annual  reporting  p«iod  shall  be 
bam  October  1  of  each  year  through 
Septmnber  30  of  the  following  year.  The 
report  shall  be  submitted  in  time  to  be 
received  tiy  October  31.  The  information 
contained  in  these  reports  is  entered  into  the 
NASA  accounting  system  to  reflect  current 
asset  values  for  agency  financial  statement 
purposes.  Therefore,  it  is  essential  that 
required  reports  be  received  no  later  than 
October  31.  The  Contracting  Officer  may,  in 
the  Government's  interest,  withhold  payment 
until  a  reserve  not  exceeding  $25,000  or  5 
percent  of  the  amount  of  the  contract, 
whichever  is  less,  has  been  set  aside,  if  the 
Contractor  fails  to  submit  annual  NF  1018 
reports  when  due.  Such  reserve  shall  be 
withheld  until  the  Contracting  Officer  has 
determined  that  the  required  reports  have 
been  received  by  the  Government.  The 
withholding  of  any  amount  or  the  subsequent 
payment  thereof  shall  not  be  construed  as  a 
waiver  of  any  Government  right. 

(d)  A  final  report  is  required  within  30 
days  after  disposition  of  all  property  subject 
to  reporting  when  the  contract  performance 
period  is  complete. 

(End  of  clause) 

1862J»46-78    [Rsmovsd] 

19.  Section  1852.245-78  is  removed. 

PART  18S3— FORMS 

20.  Section  1853.245(a)  is  revised  to 
read  as  follows: 

1853.245  Property  (NASA  Fonn  1018, 
Department  of  Dafensa  Form  1342,  and 
Department  of  Dafanaa  Form  141^ 

(a)  NASA  Form  1018,  NASA  Property 
in  the  Custody  of  Contractors.  NASA 
Form  1018,  prescribed  at  1845.505-14, 
shall  be  used  by  contractors  for 
reporting  Government-owned  property. 
•        •        *        *        • 

[FR  Doc.  9&-22372  Fded  9-5-96;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Dodcst  No.  93-0%  Notica  14] 

RIN2127-AF14 

Federal  Motor  Vehicle  Safety 
Standards;  Compressed  Natural  Gas 
Fuel  Container  Integrity 

agency:  National  Highway  TrafBc 
Safety  Administration  (NHTSA), 
Department  of  Transportation  (DOT). 


ACTION:  Final  rule,  petitions  for 
reconsideration. 

SUMMARY:  In  response  to  petitions  for 
reconsideration,  this  dociunent  amends 
certain  labeling  requirwnents  in 
Standard  No.  304,  Compressed  Natural 
Gas  Fuel  Container  Integrity. 
Specifically,  this  document  modifies  the 
labeling  requirements  with  respect  to 
the  inspection  interval  and  deletes 
reference  to  certain  pamphlets.  The 
amendments  harmonize  Standard  No. 
304  with  voluntary  industry  and 
intematioiud  standards,  without  any 
detriment  to  safety. 
DATES:  Effective  date:  The  amendment 
in  this  dociunent  becomes  effective 
December  2, 1996.  Prior  to  December  2, 
1996,  a  manufectiu«r  is  not  required  to 
comply  with  S7.4(g),  which  specifies  a 
labelii^  requirement  regarding 
container  inspections  and  the 
appropriate  interval  between  them. 
Petitions  for  reconsideration:  Any 
petition  for  reconsideration  of  this  rule 
must  be  received  by  NHTSA  no  later 
than  October  21, 1996. 

AOOftESSES:  Petitions  for  reconsideration 
of  this  rule  should  refer  to  the  above 
mentioned  docket  number  and  be 
submitted  to:  Administrator,  National 
Highway  Traffic  Safiaty  Administration, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  non  legal  issues:  Mr.  Charles  Hott, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street, 
SW.,  Washington.  DC  20590  (Telephone 
202-366-0247). 

For  legal  issues:  Mr.  Marvin  L.  Shaw, 
NCC-20,  Rulemaking  Division,  Office  of 
Chief  Counsel,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street,  SW.,  Washington,  DC  20590 
(202-368-2992). 

SUPPI-EMBfTARY  INFORMATION: 

I.  Regulatory  Background 

On  September  26, 1994.  NHTSA 
published  a  final  rule  establishing 
Standard  No.  304,  Compressed  Natural 
Gas  Fuel  Container  Integrity.  (59  FR 
49021)  In  addition  to  container 
performance  requirements,  the  Standard 
also  specifies  labeling  requirements. 
Each  CNG  container  manufecturer  must 
permanently  label-each  of  its  containers 
with  the  following  information:  (1)  The 
statement  that  "If  there  is  a  question 
about  the  proper  use,  installation,  or 
maintenance  of  this  container,  contact 
[CNG  fuel  container  manufacturer's 
name,  address,  and  telephone 
number]";  (2)  the  month  and  year  in 
which  the  container  was  manufactured; 
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(3)  the  maximum  service  pressure;  and 

(4)  the  symbol  "DOT,"  which  represents 
the  manufacturer's  certification  that  the 
container  complies  with  all  the 
standard's  requirements.  Manufacturers 
have  been  required  to  label  each  CNG 
container  manufactured  on  and  after 
March  26, 1995,  with  this  information. 

On  November  24, 1995,  NHTSA 
published  a  final  rule  that  amended 
S7.4  of  Standard  No.  304  to  require  CNG 
containers  to  be  labeled  with  the 
following  additional  information: 

(1)  The  container  designation  (Type  1, 
2, 3,  or  4), 

(2)  The  statement  "C3^G  ONLY," 

(3)  The  statement:  "This  container 
should  be  visually  inspected  after  a 
motor  vehicle  accident  or  fire  and  at 
least  every  12  months  for  damage  and 
deterioration  in  accordance  with  the 
Compressed  Gas  Association  (OGA) 
guidelines  C-6  and  C-6.1  for  Type  1 
containers  and  C-6.2  for  Types  2,  3,  and 
4  containers." 

(4)  The  statement:  "Do  Not  Use  After 

,"  inserting  the  year  that  is 

the  15th  year  beginning  after  the  year  in 
which  the  container  is  manufactured. 
(60  FR  57943) 

In  that  ftnal  rule,  NHTSA  also 
amended  the  bonfire  test  requirmnents 
that  evaluate  pressure  release  and 
annoimced  its  decision  to  terminate 
rulemaking  about  additional 
performance  requirements  for  CNG 
containers  that  the  agency  had 
proposed. 

NHTSA  received  petitions  for 
reconsideration  from  the  American 
Automobile  Manufacturers  Association 
(AAMA),  Ford,  Consumers  Gas, 
Powertech  (a  research  and  development 
laboratory),  and  CNG  container 
manufacturers,  including  NGV  Systems, 
Pressed  Steel  Tank  (PST),  and  Lincohi 
Composites  (Lincoln). 

The  petitioners  requested  changes  to 
the  labeling  requirements  and  the 
bonfire  test  requirements  in  Standard 
No.  304.  In  today's  final  rule,  the  agency 
responds  to  issues  associated  with  the 
labeling  of  CNG  containers.  The  agency 
will  respond  to  the  petitions  addressing 
the  bonfire  test  at  a  later  date.  The 
agency  believes  that  it  is  appropriate  to 
respond  to  the  petitions  in  two  separate 
notices,  given  the  need  to  provide 
guidance  to  manufacturers  attempting  .to 
comply  writh  the  September  1, 1996 
effective  date  for  the  labeling  of  new 
CNG  containers. 

n.  Agency  Decision  on  Container 
Labeling 

A.  Inspection  Interval 

NliTSA  stated  that  a  one-year  interval 
for  visual  inspection  of  a  container's 


exterior  reduces  the  possibility  that 
damage  caused  by  external  factors 
would  go  undetected,  a  situation  that 
could  lead  tocontainer  failure.  Among 
the  external  factors  that  can  damage  a 
container  are  scratches  and  gouges  and 
exposure  to  caustic  substances  and 
fluids  such  as  acid,  road  salt,  and 
gasoline.  The  agency  based  this  earlier 
decision  on  a  NGVC  document 
recommending  a  one  year  inspection 
interval.' 

NHTSA  received  several  petitions  for 
reconsideration  requesting  that  the 
container  inspection  interval  be  every 
36  months  instead  of  every  12  months. 
Lincohi,  Powertech,  PST,  AAMA, 
Consumers  Gas,  and  Ford  believed  that 
a  12-month  inspection  period  was 
inappropriate.  Lincoln,  Powertech,  PST, 
and  AAMA  stated  that  the  soon-to-be- 
issued  updated  NGV  standard 
recommended  a  36-month  inspection 
interval.  These  petitioners  further  stated 
that  a  36-month  inspection  interval  is 
specified  in  the  Canadian  standard  and 
the  draft  ISO  standard. 

Consumers  Gas  stated  that  it  has  been 
operating  natural  gas  powered  vehicles 
for  over  ten  years  and  have  not  had  a 
problem  with  the  integrity  of  vehicle 
containers.  It  visually  inspects  its 
containers  every  three  years.  The 
company  believes  that  more  frequent 
inspection  would  increase  the 
possibility  of  damaging  a  container 
because  the  container  must  be  removed 
from  the  vehicle  for  a  thorough 
inspection.  It  also  believed  that  an 
annual  inspection  would  increase  the 
risk  of  reducing  the  environmental 
coating  on  the  outside  of  the  container. 
Consumers  Gas  was  also  concerned 
about  the  costs  associated  with 
inspecting  CNG  fuel  containers 
annually. 

Powertech  stated  that  all  international 
inspection  standards  specify  a  36-month 
interval  between  inspections.  Based  on 
its  review  of  in-service  ruptiires  of  CNG 
containers  since  1974,  that  company 
stated  these  failures  would  not  have 
been  prevented  had  a  one  year  visual 
inspection  been  used. 

Lincoln  stated  that  its  recently 
completed  12-month  inspection 
program  on  96  CNG  vehicles  in  the 
Atlanta  area  showed  no  indication  of 
unexpected  damage  ^  to  the  CNG  fuel 
containers.  Based  on  this  field 
experience,  Lincoln  concluded  that  a 
12-month  inspection  interval  would 
provide  little  safety  benefit.  Lincoln 


'  NGVC  is  currently  redraFting  the  voluntary 
industry  alandard  to  specify  a  36  month  inspection 
interval. 

'Lincoln  did  not  explain  what  it  meant  by  the 
phrase  "iinnx|)ocleH  dnmngo." 


flavored  the  adoption  of  a  36-month, 
36,000  mile  inspection  requirement 
which  would  harmonize  the  U.S. 
requirement  with  the  requirements  of 
other  standard-setting  countries  and 
organizations.  Lincoln  stated  that  a  12- 
month  inspection  requirement  would 
not  have  prevented  the  two  publicized 
container  failures  involving  two 
different  GM  trucks  because,  in  each 
case,  the  truck's  container  had  sustained 
damage  prior  to  installation. 

AAMA  stated  that  the  12-month 
interval  for  visual  inspection 
requirement  is  inconsistent  with  other 
CNG  container  inspection  requirements. 
That  organization  requested  that  the 
interval  be  revised  to  every  36  months 
or  after  an  accident  or  fire  for  external 
damage  and  deterioration. 

PST  stated  that  the  inspection  interval 
should  be  36-months  with  the 
manufacturer  having  the  option  of 
specifying  shorter  intervals  based  on  the 
design  and  construction  of  the 
container. 

Based  on  the  available  information, 
NHTSA  has  decided  to  amend  S7.4  to 
require  that  each  CNG  container  be 
visually  inspected  for  damage  or 
deterioration  after  a  motor  vehicle 
accident  or  fire  and  at  least  every  36 
months  or  36,000  miles,  whichever 
comes  first.  Among  the  factors  that  can 
damage  a  container  are  scratches  and 
gouges  and  exposure  to  caustic 
substances  and  fluids  such  as  acid,  road 
salt,  and  gasoline.  The  agency  notes  that 
the  new  inspection  schedule  is 
consistent  with  international  and 
industry  standards.  Based  on  the 
comments,  the  agency  believes  that  a 
12-month.  12.000  mile  inspection 
interval  would  provide  little  safety 
benefit  to  the  vehicle  owners.  While 
visual  inspection  of  a  CNG  container 
may  detect  some  conditions  that 
indicate  a  potential  failure,  the  agency 
agrees  with  the  petitioners  that  a  12 
month.  12,000  mile  inspection  interval 
would  be  excessive.  The  agency  notes 
that  a  12-month  inspection  interval 
would  not  have  prevented  the  two 
publicized  GM  container  failures 
because  they  were  caused  by  stress 
corrosion  cracking  which  is  internal  to 
the  container  and  therefore  would  not 
have  been  identifiable  during  a  visual 
inspection  of  the  container's  exterior. 

B.  Inspection  Pamphlets 

In  the  November  1995  final  rule, 
NHTSA  stated  that  the  regulation  must 
Inference inspet;ti on  information  about 
the  in-use  safety  of  CNG  containers.  The 
agency  further  stated  that  the  current 
CGA  pamphlets  provide  valuable 
inspection  information  to  help  assure 
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fiiel  container  safety  for  Type  1,  2.  and 
-3  containers. 

PST  and  AAMA  stated  that 
referencing  tlie  CNC  pamphlets  on  the 
container  label  is  contusing  and  not 
beneficial.  PST  stated  that  a  container's 
label  should  refer  only  to  those  CX^A 
pamphlets  that  are  relevant  to  that 
specific  container.  For  example,  a 
reference  to  pamphlet  C-6.1  on  a  steel 
container  could  be  confusing  since  that 
pamphlet  is  for  aluminum  containers. 
AAMA  stated  that  the  inspection 
procedures  refiarenced  in  the  pamphlets 
include  inspections,  such  as  interior 
and  hydrostatic  testing,  that  necessitate 
the  removal  of  the  CNG  containers  from 
the  vehicle,!  and  the  use  of  specialized 
test  equipnient  and  personnel.  AAMA 
stated  that  Such  testing  is  not  needed  to 
conduct  a  visual  inspection,  like  the  one 
specified  by  the  CNG  container  label. 

After  further  analyzing  the  available 
information,  NHTSA  has  decided  that  it 
is  inappropriate  at  this  time  to  require 
reference  to  any  of  the  CCA  pamphlets 
on  the  container's  label.  As  AAMA 
stated,  it  would  be  difficult  for  users  to 
comply  with  the  requirements  in  these 
pamphlets  which  direct  an  inspector  to 
remove  a  CNG  container.  The  agency 
further  agrees  with  AAMA  that  the 
inspection  procedures  referenced  in  the 
CGA  pamphlets  may  be  confusing  to  a 
mechanic  because  it  specifies  that  the 
CNG  container  be  inspected  by  a 
container  taster  registered  with  the  U.S. 
Department  of  Transportation  or 
Canadian  Transport  Commission. 
NHTSA  notes  that  the  CNG  container 
industry  is  In  the  process  of  revising  the 
inspection  pamphlets  to  clarify  the 
reinspection  interval  for  CNG  containers 
used  as  vehicle  fuel  tanks. 

C.  Other  Issues 

PST  stated  that  the  minimiun 
character  site  for  the  label  should  be 
reduced  to  V32  inch  because  the  added 
wording  regarding  the  recommended 
periodic  inspection  of  fuel  containers 
would  increase  the  label's  size.  PST 
stated  that  diere  is  no  functional  need 
for  the  label  to  be  legible  for  distances 
greater  thanf  a  few  feet.  PST  stated  that 
larger  label)  are  more  costly  and  more 
difficult  to  apply  on  a  CNG  container, 
and  that  a  stnaller  label  can  more  easily 
conform  to  the  surface  for  adhesion. 

Lincoln  cjoes  not  agree  that  the  cost  of 
this  rulemaking  is  solely  the  cost  of  the 
label.  That  manufacturer  stated  that  the 
rulemakingis  true  cost  should  reflect  the 
costs  of  imolementing  the  change  from 
a  36-month |to  12-month  inspection 
interval  and  that  this  would  make  this 
rulemaking  significant. 

NHTSA  notes  that  the  letter  height 
requiremen  :s  were  addressed  in  the 


final  rule  published  July  24, 1995.  In 
that  rulemaking,  the  agency  changed  the 
letter  height  requirement  from  12.7  mm 
(0.50  inch)  to  6.35  nun  (0.25  inch) 
which  was  consistent  with  the 
comments  firom  Chrysler  and  Structural 
Composite  Industries.  The  agency  stated 
in  that  rulemaking  that  it  would  be 
inappropriate  to  reduce  the  letter  height 
even  more  because  the  lettering  would 
be  too  small  to  be  visible  at  various 
locations  on  CNG  vehicles.  The  agency 
notes  that  these  issues  have  already 
been  addressed  in  both  the  July  24, 1995 
final  rule  and  in  the  November  24, 1995 
final  rule.  Since  PST  did  not  provide 
any  new  information  on  label  content  or 
the  letter  height  requirement  to  justify  a 
change,  NHTSA  is  not  making  any 
change. 

NHTSA  notes  that  today's  amendment 
of  Standard  Na  304  wnth  respect  to  the 
labeling  requirement  render  moot 
Lincoln's  concerns  about  the  added 
costs  associated  with  an  annual 
inspection  interval. 

m.  Rulemaking  Analyses  and  Notices 

A.  Executive  Order  12866  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

NHTSA  has  considered  the  impact  of 
this  rulemaking  action  under  Executive 
Order  12866  and  the  Oepartment  of 
Transportation's  regulatory  policies  and 
procediues.  This  rulemaking  document 
was  not  reviewed  under  E.0. 12866, 
"Regulatory  Planning  and  Review." 
Further,  this  action  has  been  determined 
to  be  "nonsignificant"  under  the 
Department  of  Transportation 's 
regulatory  policies  and  procedures.  The 
agency  has  not  prepared  a  Final 
Regulatory  Evaluation  (FRE)  because  the 
impacts  of  these  amendments  are  so 
minimal  as  not  to  warrant  preparation  of 
a  full  regulatory  evaluation.  The 
amendments  made  in  today's  final  rule 
are  requirements  related  to  the  labeling 
of  CNG  vehicles  and  containers,  and  as 
such  do  not  result  in  significant 
increases  in  cost.  In  the  FRE  for 
Standard  No.  304,  the  agency  stated 
"The  consiuner  cost  for  a  label  on  each 
CNG  fuel  container  certifying  that  the 
container  meets  the  proposed 
equipment  requirements  is  estimated  to 
be  in  the  range  of  $0.06  to  $0.11  per 
label.  This  includes  the  cost  of  the  label 
plus  labor  costs  for  attachment."  The 
changes  made  by  this  final  rule  do  not 
change  that  estimate. 

B.  Regulatory  Flexibility  Act 

NHTSA  has  also  considered  the 
effects  of  this  rulemaking  action  under 
the  Regulatory  Flexibility  Act.  Based 
upon  the  agency's  evaluation,  I  certify 


that  this  rule  will  not  have  a  significant' 
economic  impact  on  a  substantial 
niunber  of  small  entities.  As  noted 
above,  the  amendments  will  result  in 
only  a  very  nominal  cost  increase 
resulting  from  adding  the  additional 
labeling  information.  Further, 
information  available  to  the  agency 
indicates  that  businesses  manufacturing 
CNG  fuel  containers  are  not  small 
busines^s. 

C.  Executive  Order  12612  (Federalism) 

NHTSA  has  analyzed  this  rulemaking 
action  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612.  NHTSA  has  determined 
that  the  rule  will  not  have  sufficient 
Federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

D.  National  Environmental  Policy  Act 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969, 
NHTSA  has  considered  the 
environmental  impacts  of  this  rule.  The 
agency  has  determined  that  this  rule 
will  hiave  no  adverse  impact  on  the 
quality  of  the  human  environment 

E.  Civil  Justice  Reform 

This  rulemaking  does  not  have  any 
retroactive  effect.  Under  49  U.S.C. 
30103,  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
State  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  standard,  except  to  the 
extent  that  the  State  requirement 
imposes  a  higher  level  of  performance 
and  applies  only  to  vehicles  procured 
for  the  State's  use.  49  U.S.C.  30161  sets 
forth  a  procedure  for  judicial  review  of 
final  rules  establishing,  amending  or 
revoking  Federal  motor  vehicle  safefy 
standards.  That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles.  Rubber  and  rubber  products. 
Tires. 

In  Consideration  of  the  foregoing,  the 
agency  is  amending  Standard  No.  304; 
Compressed  Natural  Gas  Fuel  Container 
Integrity,  part  571  at  Title  49  of  the  Code 
of  Federal  Regulations  as  follows: 

PART  571— {AMENDED] 

1.  The  authority  citation  for  Part  571 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  322.  30111,  30115. 
30117  and  30166;  delegation  of  authority  at 
49  CFR  1.50. 
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2.  Section  571.304  is  amended  by 
revising  S7.4(g)  to  read  as  follows: 

S571.304    Standard  No.  304,  CompTMsed 
Natural  Qaa  Fuel  Container  Integrity. 

•  *        •        *        • 

S7.4*   *   * 

(g)  The  statement:  "This  container 
should  be  visually  inspected  after  a 
motor  vehicle  accident  or  fiie  and  at 
least  every  36  months  or  36,000  miles, 
whichever  comes  ftrst,  for  damage  and 
deterioration. 

•  •        •      '  •        * 

Issued  on:  August  30, 1996. 
Donald  C.  Biscfaofi; 

Executive  Director. 

(FR  Doc.  96-22762  Filed  9-5-96;  8:45  ami 

■NJJNQ  CODE  4*10-6*-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50CFRPart660 

pocket  No.  9S122790»-6306-01;  LD. 
082M6C] 

FishsriM  Off  west  Coast  States  and  In 
the  Wastam  Pacific;  Pacific  Coast 
Groundflsh  Fishery;  Trip  Umtt 
(taductions 

aqbicy:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NCAA), 
Commerce. 

ACTION:  Fishing  restrictions;  request  for 
comments. 

SUMMARY:  NMFS  announces  further 
restrictions  to  the  Pacific  Coast 
groundfish  fisheries  for  widow  rockfish 
and  yellowtail  rockfish.  These  actions 
are  authorized  by  regulations 
implementing  the  Pacific  Coast 
Groundfish  Fishery  Management  Plan 
(FMP),  which  governs  the  groundfish 
fishery  off  Washington.  Oregon,  and 
California.  These  restrictions  are 
intended  to  keep  landings  as  close  as 
possible  to  the  1996  harvest  guidelines 
for  these  species. 

DATES:  Effiective  from  0001  hours  (local 
time)  September  1, 1996,  until  the 
effective  date  of  the  1997  annual 
specifications  and  management 
measures  for  the  Pacific  Coast 
groundfish  fishery,  which  will  be 
published  in  the  Federal  Register. 
Comments  will  be  accepted  through 
September  23, 1996. 

ADDRESSES:  Submit  comments  to 
William  Stelle,  Jr.,  Director,  Northwest 
Region  (Regional  Director),  National 
Marine  Fisheries  Service,  7600  Sand 


Point  Way  NE.,  BIN-C15700,  Seattle, 
WA  98115-0070:  or  Hilda  Diaz-Soltero, 
Director,  Southwest  Region,  National 
Marine  Fisheries  Service,  501  West 
Ocean  Blvd.,  Suite  4200,  Long  Beach, 
CA  90802-4213. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  L.  Robinson  at  206-526-6140; 
or  Rodney  Mclnnis  at  310-980-4040. 
SUPPLBMBITARY  INFORMATION:  The 
following  changes  to  routine 
management  measures  for  widow  and 
yellowtail  rockfishes  were 
recommended  by  the  Pacific  Fishery 
Management  Council  (Council),  in 
consultation  with  the  States  of 
Washington,  Oregon,  and  CaUfomia.  at 
its  August  21-23, 1996,  meeting  in 
Portland,  OR. 

Widow  rockfish.  Widow  rockfish 
currently  are  managed  under  a  2-month 
cumulative  trip  limit  of  70,000  lb 
(31,752  kg).  The  best  available 
information  at  the  August  1996  Council 
meeting  indicated  that  3,426  mt  of 
widow  rockfish  had  been  taken  through 
July  31, 1996,  and  that  the  6,500-mt 
harvest  guideline  would  be  reached  by 
mid-November  1996,  if  the  rate  of 
landings  is  not  slowed.  The  Council 
recommended  that  the  2-month 
cumulative  trip  limit  for  widow  rockfish 
be  reduced  in  September-October  1996 
from  70,000  lb  (31,752  kg)  to  50,000  lb 
(22,680  kg)  coastwide  to  keep  landings 
within  the  harvest  guideline  in  1996. 
The  Council  also  recommended 
reverting  to  1-month  cumulative  trip 
limits  of  25,000  lb  (11,340  kg)  during 
November  and  December  1996  to 
provide  greater  flexibility  managing  this 
species  at  the  end  of  the  year.  If 
landings  are  not  sufficiently  curtailed, 
trip  limits  may  be  reduced  further,  or 
landings  prohibited,  in  November  and/ 
or  December  1996. 

Yellowtail  rockfish.  Yellowtail 
rockfish  is  one  component  of  the 
Sebastes  complex,  and  is  managed  with 
different  harvest  guidelines  and  trip 
limits  north  and  south  of  Cape  Lookout, 
OR  (45''20'15"  N.  let).  South  of  Cape 
Mendocino,  CA  (40''30'  N.  lat.)  there  is 
no  specific  harvest  guideline  or  trip 
limit  for  yellowtail  rockfish,  other  than 
the  overall  limit  for  the  Sebastes 
complex.  The  northern  harvest 
guideline  for  yellowtail  rockfish  (which 
includes  the  U.S.  portion  of  the 
Vancouver  area  plus  the  Columbia  area 
north  of  Cape  L.ookout)  is  3,590  mt,  and 
the  southern  harvest  guideline  (for  the 
Columbia  area  south  of  Cape  Lookout 
plus  the  Eureka  area)  is  2,580  mt. 

The  best  available  information  at  the 
August  1996  Council  meeting  indicated 
that  2,139  mt  of  yellowtail  rockfish  had 
been  taken  north  of  Cape  Lookout 


through  July  31, 1996,  and  that  the 
3,590-mt  harvest  guideline  for  this  area 
would  be  reached  oy  late  October  or 
eariy  November  if  the  rate  of  landings  is 
not  slowed.  The  Council  recommended 
an  inunediate  reduction  in  the  2-month 
cumulative  trip  limit,  from  32,000  lb 
(14,515  kg)  to  20,000  lb  (9,072  kg)  for 
yellowtail  rockfish  north  of  Cape 
Lookout  in  SeptemberOctober  1996.  In 
addition,  as  for  widow  rockfish,  the 
Council  recommended  reverting  to  1- 
month  cumulative  trip  limits,  that  are 
half  the  2-month  cumulative  trip  limits, 
during  November  and  December  1996  to 
provide  greater  flexibility  managing  this 
species  at  the  end  of  the  year.  The  1- 
month  cumulative  trip  limits  also  apply 
to  the  Sebastes  complex  and  canary 
rockfish,  another  major  component  of 
the  complex,  north  of  Cape  Mendocino, 
for  consistency  with  the  limits  for 
yellowtail  rockfish.  Consistency  is 
necessary  to  accommodate  special 
provisions  implemented  by  the  States  of 
Oregon  and  Washington  that  enable 
fishers  to  operate  on  both  sides  of  Cape 
Lookout  and  keep  the  larger,  southern 
limit  for  yellowtail  rockfish  and  the 
Sebastes  complex.  These  provisions 
would  be  impossible  to  implement  if  a 
1 -month  limit  applied  north  of  the  line 
and  a  2-month  limit  applied  south.  If 
landings  are  not  sufficiently  curtailed, 
trip  limits  may  be  reduced  further,  or 
landings  prohibited,  in  November  and/ 
or  December  1996. 

At  its  October  1996  meeting,  the 
Council  will  review  the  progress  of 
these  and  other  groundfish  fisheries  and 
may  recommend  changes  to  the  limits 
announced  herein.  Any  changes 
approved  by  NMFS  will  be  announced 
in  the  Federal  Renster. 

NMFS  action.  NMFS  concurs  with  the 
Coimcil's  recommendations,  which  are 
intended  to  keep  landings  of  widow 
rockfish  and  yellowtail  rockfish  within 
their  1996  harvest  guidelines. 

The  60-percent  monthly  limits  in  the 
limited  entry  fishery  apply  only  in 
conjunction  with  2-month  cumulative 
trip  limits,  and  therefore  are  not  a  part 
of  the  1-month  ciunulative  trip  limits 
established  for  November  and  December 
1996. 

The  trip  limit  changes  apply  to  both 
the  limited  entry  and  open  access 
fisheries,  including  exempt  trawl  gear 
used  to  harvest  pink  shrimp  and 
prawns.  In  addition,  as  stated  in  the 
annual  management  measures  at  61  FR 
279  (January  4, 1996),  "A  vessel 
operating  in  the  open  access  fishery 
must  not  exceed  any  trip  limit, 
frequency  limit,  and/or  size  limit  for  the 
open  access  fishery:  or  for  the  same  gear 
and/or  subarea  in  the  limited  entry 
fishery;  or,  in  any  calendar  month,  50 
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percent  of  ai^y  2-month  cumulative  trip 
limit  for  the  same  gear  and/or  subarea 
in  the  limited  entry  fishery,  called  the 
'50-percent  monthly  limit.'" 

The  annual  management  measures 
published  at  61  FR  279,  January  4. 1996, 
as  amended,  are  modified  as  follows: 

1.  Paragraphs  IV.B.(l)  and  (2)  of  the 
annual  management  measures  for 
widow  rockfish  are  revised  to  read  as 
follows: 

B.(l)  Limited  entry  fishery. 

(a)  September-October  1 996.  The 
cumulative  trip  limit  for  widow  rockfish 
is  50.000  lb  (22,680  kg)  per  vessel  for 
the  2-month  period.  The  60-percent 
monthly  limit  is  30,000  lb  (13,608  kg). 

(b)  November-December  1996.  The 
cumulative  tHp  limit  for  widow  rockfish 
is  25,000  lb  (11,340  kg)  per  vessel  per 
1-month  period. 

(2)  Open  Ofxess  fishery.  Within  the 
limits  at  paragraph  rV'.I.  for  the  open 
access  fishery,  the  cumulative  monthly 
trip  limit  for  widow  rockfish  during 
September-December  1996  is  25,000  lb 
(11,340  kg)  per  vessel  per  1-month 
period. 

2.  Paragraphs  IV.C(2)(a)(i)  and  (ii)  of 
the  annual  management  measures  for 
yellowtail  rockfish  and  the  Sebastes 
complex  are  revised  to  reed  as  foUbws: 

C.(2)(a)  Ciunuiative  trip  limits. 

(i)  North  of  Cape  Lookout. 

{a)  Septeiitber-October  1996.  The 
cumulative  trip  limit  for  the  Sebastes 
complex  taken  and  retained  north  of 
Cape  Lookout  is  70,000  lb  (31,752  kg) 
per  vessel  for  the  2-month  period. 
Within  this  <;umulative  trip  limit  for  the 
Sebastes  coiiplex,  no  more  than  20,000 
lb  (9,072  kg)  may  be  yellowtail  rockfish 
taken  and  retained  north  of  Cape 
Lookout,  and  no  more  than  18,000  lb 
(8,165  kg)  may  be  canary  rockfish. 

(B)  November-December  1996.  The 
cumulative  trip  limit  for  the  Sebastes 
complex  tak0n  and  retained  north  of 
Cape  Lookout  is  35,000  lb  (15,876  kg) 
per  vessel  per  1 -month  period.  Within 
this  cumulative  trip  limit  for  the 
Sebastes  coipplex,  no  more  than  10,000 
lb  (4,536  kg)' may  be  yellowtail  rockfish 
taken  and  retained  north  of  Cape 
Lookout,  and  no  more  than  9,000  lb 
(4,082  kg)  may  be  canary  rockfish. 

(ii)  Cape  Lpokout  to  Cape  Mendocino. 

[A)  September-CMober  1996.  The 
cumulative  trip  limit  for  the  Sebastes 
complex  taken  and  retained  between 
Cape  Lookout  and  Cape  Mendocino 
remains  at  100,000  lb  (45,359  kg)  per 
vessel  for  the  2-month  period.  Within 
this  cumulattive  trip  limit  for  the 
Sebastes  coqfiplex,  no  more  than  70,000 
lb  (31,752  k^  may  be  yellowtail  rockfish 
taken  and  retained  between  Cape 
Lookout  and  Cape  Mendocino,  and  no 


more  than  18,000  lb  (8.165  kg)  majr  be 
canary  rockfish. 

(B)  November-December  1996.  The 
cumulative  trip  limit  for  the  Sebastes 
complex  taken  and  retained  between 
Cape  Lookout  and  Cape  Mendocino  is 
50,000  lb  (22,680  kg)  per  vessel  per  1- 
month  period.  Within  this  cumulative 
trip  limit  for  the  Sebastes  complex,  no 
more  than  35,000  lb  (15,876  kg)  may  be 
yellowtail  rockfish  taiken  and  retained 
between  Cape  Lookout  and  Cape 
Mendocino,  and  no  more  than  9,000  lb 
(4,082  kg)  may  be  canary  rockfish. 

3.  Paragraph  IV.C.(2)(a)(iv)  of  the 
annual  management  measures  for 
yellowtail  rockfish  and  the  Sebastes 
complex  is  revised  to  read  as  follows: 

(iv)  The  60-percent  monthly  limits  for 
September-October  1996  are:  For  the 
Sebastes  complex,  42,000  lb  (19,051  kg) 
north  of  Cape  Lookout,  60,000  lb 
(27,216  kg)  between  Cape  Lookout  and 
Cape  Mendocino,  and  120,000  lb 
(54,431  kg)  south  of  Cape  Mendocino; 
for  yellowtail  rockfish,  12,000  lb  (5.443 
kg)  north  of  Cape  Lookout,  and  42,000 
lb  (19,051  kg)  between  Cape  Lookout 
and  Cape  Mendocino;  for  bocaccio, 
36,000  lb  (16,329  kg)  south  of  Cape 
Mendocino;  and,  for  canary  rockfish, 
10,800  lb  (4,899  kg)  coastwide. 

4.  Paragraph  IV.C.(3)(b)  of  the  annual 
management  measures  for  yellowtail 
rockfish  and  the  Sebastes  complex  is 
revised  to  read  as  follows: 

C.(3)(b)  Open  access  fishery.  If  smaller 
than  the  limits  at  paragraph  IV.I.  of  the 
annual  management  measures,  tbe 
following  ciunulative  monthly  trip 
limits  apply  (within  the  limits  at 
paragraph  fv.l.)  during  September- 
December  1996:  For  the  Sebastes 
complex,  35.000  lb  (15,876  kg)  north  of 
Cape  Lookout,  50,000  lb  (22,680  kg) 
between  Cape  Lookout  and  Cape 
Mendocino,  and  100,000  lb  (45,359  kg) 
south  of  Cape  Mendocino;  for  yellowtail 
rockfish,  10,000  lb  (4,536  kg)  north  of 
Cape  Lookout,  and  35,000  lb  (15,876  kg) 
between  Cape  Lookout  and  Cape 
Mendocino;  for  bocaccio,  30,000  lb 
(13,608  kg)  south  of  Cape  Mendocino; 
and,  for  canary  rockfish,  9,000  lb  (4,082 
kg)  coastwide. 

Classification 

These  actions  are  authorized  by  the 
regulations  implementing  the  FMP.  The 
determination  to  take  these  actions  is 
based  on  the  most  recent  data  available. 
The  aggregate  data  upon  which  the 
determinations  are  based  are  available 
for  public  inspection  at  the  office  of  the 
Director,  Northwest  Region,  NMFS  (see 
ADDRESSES)  during  business  hours. 
Because  of  the  need  for  immediate     , 
action  to  slow  the  rate  of  harvest  of 
widow  and  yellowtail  rockfishes,  and 


because  the  public  had  an  opportunity 
to  comment  on  the  action  at  the  August 
1996  Council  meeting,  NMFS  has 
determined  that  good  cause  exists  for 
this  document  to  be  published  without 
affording  a  prior  opportunity  for  public 
comment  or  a  30-day  delayed 
effectiveness  period.  These  actions  are 
taken  under  the  authority  of  50  CFR 
660.323(b)(l)(i),  and  are  exempt  from 
review  under  E.0. 12866. 

Authority:  16  U.S.C.  1801  etseq. 

Dated:  August  30, 1996. 
Donald  ).  Leedy 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
|FR  Doc  96-22748  Filed  8-30-96;  5:03  pm) 
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50CFRPart679 

[Docket  Na  9606021 24-«1 90-02;  U>. 
083006D] 

Fisheries  of  ttie  Exciuslve  Economic 
Zone  off  Alasica;  Scallop  Fishery; 
Closure  in  Registration  Area  D 

agency:  National  Marine  Fishwies 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTKM:  Closure. 

summary:  NMFS  is  closing  the  scallop 
fishery  in  all  districts  of  Scallop 
Registration  Area  D  (Yakutat)  other  than 
District  16.  This  action  is  necessary  to 
prevent  exceeding  the  scallop  total 
allowable  catch  (TAC)  in  this  area. 
EFFECTIVE  DATE:  1200  hrs,  Alaska  local 
time  {A.l.t.),  September  4, 1996,  until 
2400  hrs,  A.l.t.,  December  31, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Smoker,  907-586-7228. 
SUPPIBMBITARY  INFORMATION:  The 
scallop  fishery  in  the  exclusive 
economic  zone  off  Alaska  is  managed  by 
NMFS  according  to  the  Fishery 
Management  Plan  for  Scallop  Fishery 
off  Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson 
Fishery  Conservation  and  Management 
Act.  Fishing  for  scallops  is  governed  by 
regulations  appearing  at  50  CFR  parts 
600  and  679. 

In  accordance  with  §  679.62(b)  the 
1996  scallop  TAC  for  all  districts  of 
Scallop  Registration  Area  D  other  than 
District  16  was  established  by  the  Final 
1996  Harvest  S{)ecifications  of  Scallops 
(61  FR  38099,  July  23, 1996)  as  195.000 
lb  (88,451  kg)  shucked  meat. 

The  Director,  Alaska  Region,  NMFS, 
has  determined,  in  accordance  with 
679.62(c),  that  the  scallop  TAC  for  all 
districts  of  Scallop  Registration  Area  D 
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other  than  District  16  has  been  reached. 
Therefore,  NMFS  is  prohibiting  the 
taking  and  retention  of  scallops  in  all 
districts  of  Scallop  Registration  Area  D 
other  than  District  16  firom  September  4, 
1996,  through  2400  hrs,  A.l.t.,  December 
31,1996. 

Classification 

This  action  is  taken  under  §  679.62 
and  is  exempt  firam  review  under  E.O. 
12866. 

Authority:  16  U.S.C.  1801  etseq. 
Dat^:  August  30, 1996. 
DonaM  J.  Leedy, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  96-22760  Piled  9-3-96;  2:3^>m} 
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This  section  of  tlie  FEDERAL  REGISTER 
contains  noticss  to  ttMwublic  of  the  proposed 
issuance  o<  rule«  and  relations.  The 
purpose  of  these  notices  is  to  give  Interested 
persons  an  oppQrtuniiy  to  participate  in  ttie 
mle  making  priof  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricutturai  Marfcslfng  Sarvic* 
7CFRPart11$7 


[DA-06-iq 


Milk  In  tfM  EaMam  Colorado  MarfcaUng 
Atm;  Notica  of  Proposad  SuapwMlons 
of  Cartaki  ProMlalona  of  tha  Ordar 

aobicy:  Agricultiirai  Marketing  Service. 

USDA. 

ACTION:  Propded  siupensicm  of  rule. 

—  *  ■  ■         ■  -■  ■        ■■■ 

SUMMARir:  This  document  invites  written 
comments  on  •  proposal  to  suspend 
certain  perfonoance  standards  of  the 
Eastern  Colorado  Federal  milk  order. 
The  suspension  was  requested  by  Mid- 
America  I>tiryinen  Inc.,  a  cooperative 
association  thtt  supplies  milk  forthe 
market's  fluid  needs.  The  suspension 
was  requested  to  prevent  uneconomic 
milk  movements  that  otherwise  would 
be  required  to  maintain  pool  status  for 
milk  of  producers  who  have  been 
historically  associated  with  the  order. 

DATES:  Comments  are  due  no  later  than 
September  13, 1996. 

A00RE8SES:  Comments  (two  copies) 
should  be  sent  to  USDA/AMS/Dairy 
Division,  Order  Formulation  Branch, 
Room  2968,  Sauth  Building,  P.O.  Box 
96456,  Washington,  D.C.  20090-6456. 

FOR  FUfTTHER  MFOMMATION  CONTACT: 
Clifford  M.  Cafman,  Marketing 
Specialist,  USpA/AMS/Dairy  Division, 
Order  FormuUtion  Branch,  Room  2968, 
South  Building,  P.O.  Box  96456, 
Washington,  t|.C.  20090-6456,  (202) 
720-9368.        I 

SUPPI.EMB«TAHiY  INFORMATION:  The 
Department  is, issuing  this  proposed  rule 
in  conforman(^with  Executive  Order 
12866. 

This  proposed  revision  of  rules  has 
been  reviewed  under  Executive  Order 
12988,  Civil  Jilstice  Reform.  This  action 
is  not  intended  to  have  retroactive 
effect.  If  adopted,  this  proposedaction 
will  not  preenipt  any  state  or  local  laws, 
regulations,  oil  policies,  unless  they 


present  an  irreconcilable  conflict  with 
this  rule. 

The  Agriculttual  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  provides  that 
administrative  proceedings  mustbe 
exhausted  before  parties  may  file  suit  in 
court.  Undersection  608c(15)(A)  of  the 
Act,  any  handler  subject  to  an  order  may 
file  with  the  Secretary  a  petition  stating 
that  the  order,  any  provisions  of  the 
order,  or  any  obligation  imposed 
inconnection  with  the  order  is  not  in 
accordance  with  the  law  and  request  a 
modification  of  an  order  or  to  be 
exempted  bom  theorder.  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary's  ruling  on  the  petition, 
provided  a  billin  equity  is  filed  not  later 
than  20  days  after  date  of  the  entry  of 
the  ruling. 

Notice  is  hei^iy  given  that,  pursuant 
to  the  provisions  of  the  Agricultiu^l 
Marketing  Agreement  Act  of  1937,  as 
amended,  the  following  sections  of  the 
order  regulating  the  handling  of  milk  in 
the  Eastern  Colorado  marketing  area  are 
being  considered: 

1.  For  the  months  of  September  1, 
1996.  through  February  28. 1997:  In 
$  1137.7(b),  the  second  sentence  is 
amended  by  suspending  the  words 
"plant  which  has  qualified  as  a"  and  "of 
March  through  August";  and 

2.  For  the  months  of  September  1, 
1996.  through  August  31, 1997:  In 

§  1137.12(a)(1),  the  first  sentence  is 
amended  by  suspending  the  words 
"fit>m  whom  at  least  three  deliveries  of 
milk  are  received  during  the  month  at 
a  distributing  pool  plant";  and  in  the 
second  sentence  "30  percent  in  the 
months  of  March,  April,  May.  June.  July, 
and  December  and  20  percent  in  other 
months  of,  and  the  word 
"distributing". 

All  persons  who  desire  to  submit 
written  data,  views  or  arguments  about 
the  proposed  suspension  should  send 
two  copies  of  their  views  to  USDA/ 
AMS/Dairy  Division,  Order  Formulation 
Branch,  Room  2968,  South  Building, 
P.O.  Box  96456,  Washington,  D.C. 
20090-6456  by  the  7th  day  after 
publication  of  this  noti(»  in  the  Federal 


er.  The  filing  period  is  limited  to 
seven  days  because  a  longer  period 
would  not  provide  the  time  needed  to 
complete  the  required  procedures  before 
the  requested  suspension  is  to  be 
effective. 

All  written  submissions  made 
pursuant  to  this  notice  will  be  made 
available  for  public  inspection  in  t^ 
Dairy  Division  during  regular  business 
hours  (7  CFR  1.27(b)). 

Small  Business  Consideration 

l^e  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b).  the  Agricultural  Marketing 
Service  has  certified  that  this  action 
would  not  have  asignificant  economic 
impact  on  a  substantial  number  of  small 
entities.  Such  action  would  lessen  the 
regulatory  impact  of  theorder  on  certain 
milk  handlers  and  would  tend  to  ensure 
that  dairy  farmers  would  continue  to 
have  their  milk  priced  under  the  order 
and  thereby  receive  the  benefits  that 
accrue  from  such  pricing. 

The  Regulatory  Flexibility  Act  seeks 
to  ensure  that,  within  the  statutory 
authority  of  a  program,  the  regulatory 
and  informational  reqmrements  are 
tailored  to  the  size  and  natiue  of  small 
businesses.  For  the  purpose  of  the  Act, 
a  dairy  farm  is  a  small  business  if  it  has 
an  annual  gross  revenue  of  less  than 
$500,000.  and  a  dairy  products 
manufacturer  is  a  small  business  if  it 
has  fewer  than  500  employees.  For  the 
purpose  of  determining  which  dairy 
tarms  are  small  businesses,  the  $500,000 
per  year  criterion  was  divided  by  12, 
then  by  the  unifonn  price,  to  arrive  at 
a  3(X),000  pounds-per-month  limit  for 
"small"  dairy  farmers. 

For  the  month  of  June  1996,  429  dairy 
farmers  were  producers  under  the 
Eastern  Colorado  milk  order.  Of  these, 
all  but  115  would  be  considered  small 
businesses,  having  less  than  300,000 
pounds  of  marketings  for  the  month.  Of 
the  dairy  farmers  in  the  small  business 
category,  181  marketed  less  than 
100,000  pounds  of  milk,  105  marketed 
between  100,000  and  200,000  pounds, 
and  28  marketed  between  200,000  and 
300,000  pounds  of  milk  during  June. 

There  were  10  handlers  operating  11 
plants  for  the  month  of  June  1996, 
pooled,  or  regulated,  under  the  Eastern 
Colorado  order.  The  individual  plants, 
for  the  most  part,  would  meet  the  SBA 
definition  of  a  small  business,  having 
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less  than  500  employees.  However,  most 
of  these  plants  are  part  of  larger 
businesses  that  operate  multiple  plants 
and  meet  the  definition  of  large  entities 
on  that  basis. 

The  proposed  rule  would  suspend 
certain  portions  of  the  pool  plant  and 
producer  definitions  of  the  Eastern 
Colorado  order.  The  proposed 
suspension  would  make  it  easier  for 
handlers  to  qualify  milk  for  pooling 
under  the  order  and  tend  to  ensure  that 
dairy  farmers  would  continue  to  have 
their  milk  priced  imder  theorder  and 
thereby  receive  the  benefits  that  accrue 
fit)m  such  pricing. 

Proposed  Suspension — Eastern 
Colorado-^A-96-13 

Interested  parties  are  invited  to 
submit  comments  on  the  probable 
regulatory  and  informational  Impact  of 
this  proposed  rule  on  small  businesses. 
Also,  parties  may  suggest  modifications 
of  this  proposal  for  the  purpose  of 
tailoring  their  applicabihty  to  small 
businesses. 

Statement  of  Consideration 

The  proposed  suspension  was 
requested  by  Mid-America  Dairymen, 
Inc.  (Mid-Am),  a  cooperative  association 
that  has  pooled  milk  of  dairy  farmers  on 
the  Eastern  Colorado  order  for  several 
years.  Mid-Am  has  requested  the 
suspension  to  prevent  the  uneconomic 
and  inefficient  movement  of  milk  for  the 
sole  purpose  of  pooling  the  milk  of 
producers  historically  associated  with 
the  Eastern  Colorado  order. 

Mid-Am  requests  for  the  months  of 
September  1996  through  February  1997 
the  removal  of  the  restriction  on  the 
months  when  automatic  pool  plant 
status  applies  for  supply  plants.  Mid- 
Am  also  proposes  that,  for  the  months 
of  September  1996  through  August 
1997,  the  touch-base  requirement  not 
apply  and  the  diversion  allowance  for 
cooperatives  be  raised. 

These  provisions  have  been 
suspended  previously  in  order  to 
maintain  the  pool  status  of  producere 
who  have  historically  supplied  the  fluid 
needs  of  Eastern  Colorado  distributing 
plants.  Mid-Am  states  that  the 
marketing  conditions  that  justified  the 
prior  suspensions  continue  to  exist. 
Mid-Am  asserts  that  they  have  made  a 
commitment  to  meet  the  fluid 
requirements  of  fluid  distributing  plants 
if  the  suspension  request  is  granted. 
Without  the  suspension,  Mid-Am 
contends  that  it  will  be  necessary  to 
ship  milk  from  distant  farms  to  Denver- 
area  bottling  plants  to  qualify  milk  for 
pooling.  The  distant  milk  will  displace 
locally-produced  milk  that  would  then 
have  to  be  shipped  from  the  Denver  area 


to  manufacturing  plants  located  in 
outlying  areas. 

In  addition,  Mid-Am  maintains  that 
ample  supplies  of  locally  produced  milk 
that  can  be  delivered  directly  to 
distributing  plants  will  be  available  to 
meet  the  market's  fluid  needs  without 
requiring  shipments  from  supply  plants. 
Mid-Am  also  claims  that  neither  the 
elimination  of  the  touch-base 
requirement  for  producers  nor  the 
increase  in  the  amount  of  milk  that  a 
cooperative  can  divert  to  nonpool  plants 
should  jeopardize  the  needs  of  the 
market's  fluid  processors. 

In  view  of  the  foregoing,  it  may  be 
appropriate  to  suspend  the  aforesaid 
portion  of  the  pool  plant  and  producer 
definitions  of  the  Eastern  Colorado 
order  for  the  time  periods  stated. 

List  of  Subjects  in  7  CFR  Part  1137 

Milk  marketing  orders. 
The  authority  citation  for  7  CFR  part 
1137  continues  to  read  as  follows: 

Authority:  §§  1-19,  48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

Dated:  August  30, 1996. 
Kenneth  C  Clayton, 
Acting  Administrator. 
(FR  Doc.  96-22787  Filed  9-5-96;  8:45  ami 
BILLMO  CODE  34ie-0e-P 


7  CFR  Part  1160 
[DA-««-09] 

Fluid  Milk  Promotion  Order;  Invitation 
To  Submit  Comments  on  Proposed 
Amendments  to  the  Order 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  invites  written 
comments  on  proposals  to  amend  the 
Fluid  Milk  Promotion  Order.  The 
proposed  amendments,  requested  by  the 
National  Fluid  Milk  Processor 
Promotion  Board,  which  administers  the 
order,  would  modify  the  term  limits  and 
membership  status  of  Board  members. 
The  proposed  rule  would  also  amend 
certain  order  language  in  conformance 
with  the  1996  Federal  Agriculture 
Improvement  and  Reform  Act.  In 
addition,  this  proposed  rule  would 
revise  or  remove  order  language  that  has 
become  obsolete  and  no  longer 
effectuates  the  declared  policy  of  the 
Fluid  Milk  Promotion  Act  of  1990,  as 
amended. 

DATES:  Comments  are  due  no  later  than 
October  7, 1996. 

ADDRESSES:  Comments  (two  copies) 
should  be  filed  with  the  USDA/AMS/ 
Dairy  Division,  Promotion  and  Research 


Staff,  Room  2734.  Soutk  BiOlding.  P.O. 
Box  96456,  Washington.  DC  20090r- 
6456. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Eugene  Krueger,  Head,  Promotion  and 
Research  Staff,  USDA/AMS/Dairy 
Division,  Room  2734,  South  Building, 
P.O.  Box  96456,  Washington,  DC  20090- 
6456,  (202)  720-6909. 

Small  Business  Consideration 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Small  businesses  in 
the  fluid  milk  processing  industry  have 
been  defined  by  the  Small  Business 
Administration  as  those  employing  less 
than  500  employees.  There  are 
approximately  250  fluid  milk  processors 
subject  to  the  provisions  of  the  Fluid 
Milk  Promotion  Order.  Most  of  the 
parties  subject  to  the  Order  are 
considered  small  entities. 

This  rule  would  modify  the  term  of 
office  and  membership  provisions  of  the 
Fluid  Milk  Promotion  Order.  The 
proposed  amendments  would  allow  a 
National  Fluid  Milk  Processor 
Promotion  Board  member  who  changes 
fluid  milk  processor  affiliations  during 
his  or  her  term  to  be  eligible  to  serve  on 
the  Board  in  another  capacity  during 
that  same  term.  The  proposed 
amendments  would  also  modify  the 
term  of  Board  members  to  allow  any 
member  elected  during  the  initial  period 
to  serve  a  term  of  one  or  two  years  to 
be  eligible  for  reappointment  for  two 
additional  three-year  terms.  The 
proposed  amendments  should  clarify 
the  Order  with  respect  to  membership 
status  and  term  limits  of  its  members. 

This  rule  would  also  amend  order 
language  in  conformance  with  the  1996 
Federal  Agriculture  Improvement  and 
Reform  Act;  the  definition  of  research 
would  be  changed  to  conform  with  the 
definition  in  the  Act  and  the  order 
would  be  revised  to  reflect  changes  in 
the  1996  Act  concerning  those  fluid 
milk  processors  who  may  request  a 
referendum  to  suspend  or  terminate  the 
order  and  who  may  vote  to  suspend  or 
terminate  the  order  or  adjust  the 
assessment  rate. 

Further,  the  rule  would  also  revise  or 
remove  obsolete  or  unnecessary  order 
language  in  conformance  with  the 
President's  Regulatory  Reform  Initiative. 
Pursuant  to  5  U.S.C.  605(b),  the 
Agricultural  Marketing  Service  has" 
certified  that  this  rule  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
SUPPLEMENTARY  INFORMATION:  The 
Department  is  issuing  this  proposed  rule 
in  conformance  with  Executive  Order 
12866. 
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This  proposed  rule  has  been  reviewed 
under  ExecutiVe  Order  12988,  Qvil 
Justice  Reform.  This  rule  is  not  intended 
to  have  a  retroactive  effect.  If  adopted, 
this  proposed  rule  would  not  preempt 
any  State  or  local  laws,  regulations,  or 
policies  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Fluid  Milk  Promotion  Act  of 
1990.  as  amended,  authorizes  the  Fluid 
Milk  Promotion  Order.  The  Act 
provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  1999K  of  the  Act,  any  person 
subject  to  a  Fluid  Milk  Promotion  Order 
may  file  with  the  Secretary  a  petition 
stating  that  the  Order,  any  provision  of 
the  Order,  or  any  obligation  imposed  in 
connection  with  the  Ordw  is  not  in 
accordance  with  the  law  and  request  a 
modification  of  the  Order  or  to  be 
exempted  from  the  Order.  A  person 
subject  to  an  order  is  afforded  the 
opportimity  fair  a  hearing  on  the 
petition.  After  a  hearing,  the  Secretary 
would  rule  on  the  petition.  The  Act 
provides  that  ttie  district  court  of  the 
United  States  in  any  district  in  which 
the  person  is  an  inhabitant,  or  has  his 
principal  place  of  business,  has 
jurisdiction  to  review  the  Secretary's 
ruling  on  the  petition,  provided  a 
complaint  is  Med  not  later  than  20  days 
after  the  date  of  the  entry  of  the  ruling. 

In  accordance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35), 
the  forms  and  reporting  and 
recordkeeping  requirements  that  are 
included  in  the  Fluid  Milk  Promotion 
Order  have  been  approved  previously 
by  the  Office  of  Management  and 
Budget  (OMB)  and  were  assigned  OMB 
No.  0581-0093.  except  for  Board 
members'  nominee  information  sheets 
that  were  assigned  OMB  No.  0505-0001. 

Statement  of  CfHuideratioa 

The  proposed  rule  would  amend 
certain  provisions  of  the  Fluid  Milk 
Promotion  Order.  Certain  proposed 
amendments  would  modify  the  term 
limits  and  the  membership  status 
provisions  of  the  Order.  Tne  proposed 
amendments  would  allow  a  National 
Fluid  Milk  Processor  Promotion  Board 
member  who  changes  fluid  milk 
processor  affiliations  during  his  or  her 
term  to  be  eli^ble  to  serve  on  the  Board 
in  another  capacity  during  that  same 
term.  Under  current  order  provisions,  a 
Board  member  who  changes  fluid  milk 
processor  affiliations  during  his  or  her 
term  is  ineligi|)le  to  serve  on  the  Board 
in  any  capacity. 

The  proposed  amendments  would 
also  modify  the  terra  of  Board  members 
to  allow  any  rpember  elected  during  the 
initial  period  o  serve  a  term  of  one  or 


two  years  to  be  eligible  for 
reappointment  for  two  additional  three- 
year  terms.  Currently,  the  Order  states 
that  a  Board  member  appointed  to  serve 
during  the  initial  period  is  eligible  to  be 
reappointed  to  serve  only  one  additional 
three-year  term.  Under  these  order 
provisions,  some  Board  members  will 
serve  an  initial  term  of  less  than  three 
years  because  of  the  staggering  of  terms. 
The  Board  contends  that  the  proposed 
amendments  will  clarify  the  Order  with 
respect  to  membership  status  and  term 
limits  of  its  members. 

This  document  also  proposes  to 
amend  the  Fluid  Milk  Promotion  Order 
to  conform  with  legislated  changes 
made  by  the  recently  enacted  1996 
Federal  Agriculture  Improvement  and 
Reform  Act  (P.L.  104-127).  Section  146 
of  the  Act  amends  sections  1999C(6), 
1999N(b)(2),  19990(c).  and  19990(a)  of 
the  Fluid  Milk  Promotion  Act  of  1990, 
as  amended,  thereby  necessitating 
changes  to  the  Fluid  Milk  Promotion 
Order.  The  following  sections  of  the 
Order  would  be  amended  on  this  basis: 

1.  In  §  1160.112,  Research  would  be 
redefined  in  conformance  with  the  Act. 

2.  In  §  1160.501,  paragraphs  (a)  and 
(b)(2)  would  be  amended  in 
conformance  with  the  Act  in  cmier  to 
specify  those  fluid  milk  processors  who 
may  request  a  referendum  to  suspend  or 
terminate  the  Order. 

3.  In  §  1160.605,  paragraph  (b)(2) 
would  be  amended  in  conformance  with 
the  Act  in  order  to  specify  those  fluid 
milk  processors  who.  on  the  basis  of  a 
refarendimi,  may  vote  to  stispend  or 
terminate  the  Order,  or  adjust  the 
assessment  rate. 

The  President's  Regulatory  Reform 
Initiative,  among  other  things,  directs 
agencies  to  remove  obsolete  and 
unnecessary  language  and  to  find  less 
burdensome  ways  to  achieve  regulatory 
goals.  Changes  are  proposed  in 
conformance  with  the  initiative.  These 
amendments  to  the  Order  and 
regulations  would  revise  or  remove 
order  language  that  was  needed  to 
implement  the  order  but  is  no  longer 
needed.  This  language  is  obsolete  and 
imnecessary  because  it  relates  to  the 
initial  fiscal  period  and  the  previously 
conducted  initial  continuation 
referendimi.  Provisions  of  the  following 
sections  of  the  Order  would  be  amended 
on  this  basis: 

1.  §  1160.108  Fluid  milk  processor. 

2.  §  1160.113  Fiscal  period. 

3.  §  1160.116  Initial  referendum. 

4.  §  1160.209  Duties  of  the  Board. 

5.  §1160.211  Assessments. 

6.  §  1160.501  Continuation  referenda. 

7.  §  1160.605  Date  of  the  referendum. 


List  of  Subjects  in  7  CFR  Part  1160 

Fluid  milk  products,  Milk.  Promotion. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  7  CFR  Part 
1160  is  amended  as  follows: 

PART  1160— FLUID  MILK  PROMOTION 
PROGRAM 

1.  The  authority  citation  for  7  CFR 
Part  1160  continues  to  read  as  follows: 

Authority:  7  U.S.C.  6401-6417, 

2.  In  §  1160.108,  paragraph  (a)  is 
revised  to  read  as  follows: 

f  1180.106    Ruid  mHk  proceasor. 

(a)  Fluid  milk  processor  means  any 
person  who  processes  and  markets 
commercially  fluid  milk  products  in 
consumer-type  packages  in  the  United 
States,  except  that  the  term  fluid  milk 
processor  shall  not  include  in  each  of 
the  respective  fiscal  periods  those 
p>ersons  who  process  and  market  not 
more  than  500,000  pounds  of  such  fluid 
milk  products  during  the  representative 
month,  which  shall  be  the  first  month 
of  the  fiscal  period;  Provided,  however, 
that  for  the  fiscal  period  following  the 
initial  fiscal  period,  the  representative 
month  shall  be  September  1995. 

3.  Section  1160.112  is  revised  to  read 
as  follows: 


S  1160.112 

Research  means  market  research  to 
support  advertising  and  promotion 
efforts,  including  educational  activities, 
research  directed  to  product 
characteristics,  and  product 
development,  including  new  products 
or  improved  technology  in  production, 
manufactiiring  or  processing  of  milk  and 
the  products  of  milk. 

4.  Section  1160.113  is  revised  to  read 
as  follows: 

§1ieai13    FtoealperWd. 

Fiscal  period  means  the  initial  period 
of  up  to  30  months  that  this  subpart  is 
effective.  Thereafter,  the  fiscal  period 
shall  be  such  annual  period  as  the  Board 
may  determine,  except  that  the  Board 
may  provide  for  a  lesser  or  greater 
period  as  it  may  find  appropriate  for  the 
period  immediately  after  the  initial 
fiscal  period  to  assure  continuity  of 
fiscal  periods  until  the  beginning  of  the 
first  annual  fiscal  period. 

$1160.116    [Removed  and  Reserved] 

5.  Section  1160.116  is  removed  and 
reserved. 

$1160.200    [Amended] 

6.  In  §  1160.200,  paragraph  (a)  is 
amended  by  adding  the  words  "in  the 
position  previously  held  by  such 
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member"  after  the  words  "membership 
on  the  board". 

7.  In  §  1160.201,  paragraph  (b)  is 
revised  to  read  as  follows: 

f  1160^1    Term  of  office. 

*  •        •        *        • 

(b)  No  member  shall  serve  more  than 
two  consecutive  terms,  except  that  any 
member  who  is  appointed  to  serve  for 
an  initial  term  of  one  or  two  years  shall 
be  eligible  to  be  reappointed  for  two 
three-year  terms.  Appointment  to 
another  position  on  die  Board  is 
considered  a  consecutive  term. 

S116e.20f    Duties  of  the  board. 

8.  In  §  1160.209.  paragraph  (b)  is 
revised  to  read  as  follows: 

*  •        •        *        • 

(b)  To  prepare  and  submit  to  the 
Secretary  for  approval  a  budget  for  each 
fiscal  period  of  the  anticipated  expenses 
and  disbursements  in  the  administration 
of  this  subpart,  including  a  description 
of  and  the  probable  costs  of  consumer 
education,  promotion  and  research 
projects: 

9.  In  §  1160.211.  paragraphs  (a)(1)  and 
(a)(2)  are  revised  to  read  as  follows: 

f  1160.211    Assessments. 

(a)(1)  Each  fluid  milk  processor  shall 
pay  to  the  Board  or  its  designated  agent 
an  assessment  of  $.20  per 
hundredweight  of  fluid  milk  products 
processed  and  marketed  commercially 
in  consumer-type  packages  in  the 
United  States  by  such  fluid  milk 
processor.  Producer-handlers  required 
to  pay  assessments  under  section  113(g) 
of  the  Dairy  Production  Stabilization 
Act  of  1983  (7  U.S.C.  4504(g)).  and  not 
exempt  under  §  1160.108.  shall  also  pay 
the  assessment  imder  this  subpart.  No 
assessments  are  required  on  fluid  milk 
products  exported  from  the  United 
States.  The  Secretary  shall  have  the 
authority  to  receive  assessments  on 
behalf  of  the  Board. 

(2)  The  Secretary  shall  announce  the 
establishment  of  the  assessment  each 
month  in  the  Class  I  price 
annoimcement  in  each  milk  marketing 
area  by  adding  it  to  the  Class  I  price  for 
the  following  month.  In  the  event  the 
assessment  is  suspended  for  a  given 
month,  the  Secretary  shall  inform  all 
fluid  milk  processors  of  the  suspension 
in  the  Class  I  price  announcement  for 
that  month.  The  Secretary  shall  also 
inform  fluid  milk  processors  marketing 
fluid  milk  in  areas  not  subject  to  milk 
marketing  orders  administered  by  the 
Secretary  of  the  establishment  or 
suspension  of  the  assessment. 


10.  Section  1160.501  is  amended  by 
removing  paragraph  (a),  redesignating 
paragraphs  (b)  through  (d)  as  paragraphs 
(a)  tburough  (c),  removing  the  die  cross 
reference  "1160.501(c)"  in  paragraph  (c) 
and  adding  in  its  place  "1160.501(b)". 
and  revising  newly  designated 
paragraphs  (a)  and  (b)(2)  to  read  as 
follows: 

f  1160.5*1    ConttoHUrtlon  reforenda. 

(a)  The  Secretary  at  any  time  may 
conduct  a  referendum  among  those 
persons  who  the  Secretary  determines 
were  fluid  milk  processors  during  a 
representative  period,  as  determined  by 
the  Secretary,  on  whether  to  suspend  or 
terminate  the  order.  The  Secretary  shall 
hold  such  a  referendum  at  the  request 
of  the  Board  or  of  any  ^vup  of  such 
processors  that  marketed  during  a 
representative  period,  as  determined  by 
the  Secretary,  10  percent  or  more  of  the 
volume  of  fluid  milk  products  marketed 
in  the  United  States  by  fluid  milk 
processors  voting  in  the  preceding 
referendum. 

(b)*  •  * 

(D*  •  • 

(2)  By  fluid  milk  processors  voting  in 
the  referendum  that  marketed  during  a 
representative  period,  as  determined  by 
the  Secretary,  40  percent  or  more  of  the 
volume  of  fluid  milk  products  marketed 
in  the  United  States  by  fluid  milk 
processors  voting  in  the  referendum. 

11.  In  §  1160.605,  paragraph  (a)  is 
removed,  paragraphs  (b)  throu^  (c)  are 
redesignated  as  paragraphs  (a)  through 
(b),  and  newly  designated  paragraph 
(b)(2)  is  revised  to  read  as  follows: 

§1160.606    Oste  of  referendum. 

(b)*  '  • 

(1)»  •  ' 

(2)  Upon  request  of  the  Board  or  upon 
request  of  any  group  of  fluid  milk 
processors  that  among  them  marketed 
during  a  representative  period,  as 
determined  by  the  Secretary,  10  percent 
or  more  of  the  volume  of  fluid  milk 
products  marketed  by  fluid  milk 
processors  voting  in  the  preceding 
referendum. 

Dated:  August  30, 1996. 
Kouieth  C  Clayton, 
Acting  Administrator. 
(PR  Doc.  96-22788  Filed  9-5-96;  8:45  am] 

BiLUNG  COOC  3410-02-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Rrearms 

27  CFR  Part  178 

(Notice  No.  839] 
fWil  1512-AB41 

DaflnHfons  for  the  Catagortos  Of 
Parsons  PreMbitsd  From  Raoaiving 
Firaarm«(»5R-«51P) 

AGENCY:  Bureau  of  Alcohol,  Tobacco 

and  Firearms  (ATF).  Department  of  the 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Bureau  of  Alcohol, 
Tobacco  emd  Firearms  (ATF)  is 
proposing  to  amend  the  regulations  to 
provide  definitions  for  the  categories  of 
persons  prohibited  from  receiving  or 
possessing  firearms.  The  proposed 
definitions  will  facilitate  the 
implementation  of  the  national  instant 
criminal  background  check  system 
(NICS)  required  under  the  Brady 
Handgim  Violence  Prevention  Act. 
DATES:  Written  comments  must  be 
received  on  or  before  December  5. 1996. 
ADDRESSES:  Send  written  comments  to: 
Chief,  Regulations  Branch;  Bureau  of 
Alcohol,  Tobacco  and  Firearms;  P.O. 
Box  50221;  Washington.  DC  20091- 
0221;  ATTN:  Notice  No.  839. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  P.  Ficaretta,  Regulations  Branch, 
Bureau  of  Alcohol.  Tobacco  and 
Firearms.  650  Massachusetts  Avenue, 
NW.,  Washington.  DC  20226  (202-927- 
8230). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  November  30. 1993,  Public  Law 
103-159  (107  Stat.  1536)  was.enacted. 
amending  the  Gun  Control  Act  of  1968 
(OCA),  as  amended  (18  U.S.C.  Chaptw 
44).  Title  I  of  Pub.  L.  103-159.  the 
"Brady  Handgun  Violence  Prevention 
Act"  (hereafter,  "Brady"  or  "Brady 
law"),  imposed  a  waiting  period  of  5 
days  before  a  Ucensed  importer, 
licensed  manufacturer,  or  licensed 
dealer  may  transfer  a  bandgxu  to  a 
nonlicensed  individual  (interim 
provision).  Brady  requires  that  the  chief 
law  enforcement  officer  within  5 
business  days  make  a  reasonable  effort 
to  determine  whether  the  nonUcensed 
individual  (transferee]  is  prohibited  by 
law  firom  receiving  or  possessing  the 
handgim  sought  to  be  purchased.  The 
waiting  period  provisions  of  the  law 
became  effective  on  February  28, 1994, 
and  will  cease  to  apply  on  November 
30, 1998. 
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Brady  also  provides  for  the 
establishment  of  a  national  instant 
criminal  backtoroimd  chedc  system 
(NICS)  that  a  firearms  licensee  must 
contact  before  transferring  any  firearm 
to  nonlicensed  individuals  (permanent 
provision).  Bmdy  requires  that  NICS  be 
established  not  later  than  November  30. 
1998. 

Section  922(g)  of  the  GCA  prohibits 
certain  persons  from  receiving, 
possessing,  shipping,  or  transporting 
any  firearm.  These  prohibitions  apply  to 
any  person  who — 

(ij  Is  under  indictment  for,  or  has 
been  convicteid  in  any  court  of,  a  crime 
punishable  by  imprisonment  for  a  term 
exceeding  one  year; 

(2)  Is  a  fugitive  from  justice; 

(3)  Is  an  unlawful  User  of  or  addicted 
to  any  controOed  substance; 

(4)  Has  been  adjudicated  as  a  mental 
defective  or  who  has  been  committed  to 
a  mental  institution; 

(5)  Is  an  alien  illegally  or  imlawfully 
in  the  United  States; 

(6)  Has  been  discharged  from  the 
Armed  Forces  under  dishonorable 
conditions; 

(7)  Having  been  a  citizen  of  the 
United  States^  has  renounced  his 
citizenship;  or 

(8)  Is  subject  to  a  court  order  that 
restrains  the  person  from  harassing, 
stalking,  or  threatening  an  intimate 
partner  or  chfld  of  such  intimate 
partner. 

To  implement  NICS.  Brady  authorizes 
the  development  of  hardware  and 
software  systems  to  link  State  criminal 
history  cheeky  systems  into  the  national 
system.  It  also  authorizes  the  Attorney 
General  to  obtain  official  information 
from  any  U.S.  department  or  agency  on 
persons  for  wiiom  receipt  of  a  firearm 
would  be  in  violation  of  the  law. 

In  order  to  establish  NICS  in  such  a 
way  that  it  incorporates  the  information 
needed  for  all  the  categories  of 
prohibited  persons  mentioned  above, 
records  systems  from  both  Federal  and 
State  agencies  must  be  included  in  the 
national  systam.  For  example,  records 
on  fugitives  am  needed  from  State  and 
Federal  law  enforcement  agencies. 
Records  on  aliens  who  are  illegally  or 
unlawfully  iQ  the  United  States  are 
needed  from  the  Immigration.and 
Naturalizatioh  Service,  and  records  on 
citizenship  ranunciates  are  needed  from 
the  Department  of  State.  To  ensure  that 
the  informatijon  provided  to  the  national 
system  is  accjurate,  the  categories  of 
prohibited  persons  must  be  clearly 
defined  in  the  regulations. 

The  currerit  regulations  already 
provide  a  depnition  for  "crime 
punishable  b|y  imprisonment  for  a  term 
exceeding  1  year."  In  the  following 


paragraphs  ATF  is  proposing  additional 
regulations  for  the  various  categories  of 
persons  who  are  prohibited  from 
receiving  or  possessing  firearms.  In 
some  instances,  the  {MXtposed  definition 
merely  clarifies  an  existing  regulation. 
In  other  cases,  the  proposed  definitions 
are  new. 

Persons  Who  Are  Under  Indictment  for 
a  Crime  Punishable  by  Imprisonment  for 
a  Term  Exceeding  1  Year 

The  definition  of  "indictment"  is 
based  on  18  U.S.C.  §  922(n)  which 
makes  it  imlawfiil  for  any  person  who 
is  under  indictment  for  a  crime 
punishable  by  imprisonment  for  a  term 
exceeding  one  year  to  ship,  transport,  or 
receive  firearms  in  interstate  commerce. 
The  proposed  definition  includes  any 
formal  accusation  of  a  crime  made  by  a 
prosecuting  attorney  (e.g.,  information), 
as  distinguished  from  an  "indictment" 
issued  by  a  grand  jury.  In  addition,  the 
proposed  definition  includes  criminal 
charges  referred  to  a  court-martial. 

Persons  Who  Are  Fugitives  From  Justice 

The  definition  of  "fugitive  fit>m 
justice"  in  the  GCA  includes  any  person 
who  has  fled  from  any  State  to  avoid 
prosecution  for  a  crime  or  to  avoid 
giving  testimony  in  any  criminal 
proceeding.  18  U.S.C.  S921(a)(15).  The 
legislative  history  of  this  provision 
indicates  that  the  term  includes  both 
felonies  and  misdemeanors.  The 
Omnibus  Crime  Control  and  Safe  Streets 
Act  of  1968,  Pub.  L.  90-351,  Title  IV, 
§  921(a)(14),  82  Stat.  226  (1968),  limited 
the  definition  to  crimes  "punishable  by 
imprisonment  for  a  term  exceeding  one 
year."  However,  the  GCA  amended  Title 
IV  to  include  any  crime.  To  be  a  fugitive 
fi^m  justice,  it  is  not  necessary  that  the 
person  left  a  State  with  the  intent  of 
fleeing  the  charges.  See.  e.g..  United 
States  V.  Spillane,  913  F.2d  1079  (4th 
Cir.  1990).  Rather,  a  person  is  a  fugitive 
bom  justice  if  the  person,  knowing  that 
charges  are  pending,  purposefully 
leaves  the  State  of  prosecution  and  does 
not  appear  before  the  prosecuting 
tribimal.  On  the  other  hand,  the 
definition  does  not  include  persons  who 
are  charged  with  crimes  and  there  is  no 
evidence  that  they  left  the  State.  For 
example,  a  person  is  not  a  fugitive  from 
justice  merely  because  he  or  she  has 
outstanding  traffic  citations. 

Persons  Who  Are  Unlawful  Users  of  or 
Addicted  to  Any  Controlled  Substance 

With  respect  to  the  definition  of 
"unlawful  user  of  any  controlled 
substance,"  Federal  law,  18  U.S.C. 
§  802,  defines  a  controlled  substance  as 
a  drug  or  other  substance,  or  immediate 
precursor,  included  in  schedules  I-V. 


For  example,  opiimi  and  cocaine  are 
controlled  substances,  whereas 
alcoholic  beverages  and  tobacco  are 
specifically  excluded  frtHn  the 
definition. 

Moreover,  under  the  proposed 
definition,  a  person  must  be  a  current 
user  of  a  controlled  substance  to  be 
prohibited  by  the  GCA  from  acquiring  or 
possessing  firearms.  Although  tbere  is 
no  statutory  definition  of  current  use. 
applicable  case  law  indicates  that  a 
person  need  not  have  been  using  drugs 
at  the  precise  moment  that  he  or  she 
acquired  or  possessed  a  firearm  to  be 
imder  firearms  disabilities  with  respect 
to  acquiring  or  possessing  a  firearm  as 
an  unlawful  user  of  a  controlled 
substance.  In  United  States  v.  Corona, 
849  F.2d  562  (11th  Cir.  1988),  a 
defendant  piuchased  nine  firearms  frtnn 
a  dealer  on  six  different  occasions 
diuing  a  3-year  period.  The  Govermnent 
proved  unlawful  use  during  the  entire  3- 
year  period  with  testimony  of  an 
acquaintance  of  the  defendant  who  had 
used  cocaine  with  the  defendant, 
testimony  of  a  psychiatrist  that  he 
treated  the  defendant  for  2  years  and 
that  the  defendant  admitted  drug  use. 
and  records  of  a  rehabilitation  center. 
The  court  noted  that  it  was  not 
necessary  to  show  that  the  person  was 
an  illegal  user  or  addict  at  the  precise 
moment  that  the  firearms  were 
purchased.  Furthermore,  in  United 
States  V.  Ocequeda,  564  F.2d  1363  (9th  . 
Cir.  1977).  the  Government  proved  the 
firearms  disability  by  evidence  of 
prolonged  use  of  heroin  before,  during, 
and  after  the  firearms  purchases. 

The  proposed  definition  is  also 
consistent  with  the  definition  of 
"current  drug  user"  applied  by  the 
Department  of  Labor  in  its 
administration  of  the  Americans  with 
Disabilities  Act  (ADA).  42  U.S.C. 
§§  12101-12213.  Regulations  issued 
pursuant  to  the  ADA  indicate  that  the 
term  "current  user"  is  not  intended  to 
be  limited  to  the  use  of  drugs  on  a 
particular  day,  or  within  a  matter  of 
days  or  weeks  before,  but  rather  that  the 
unlawful  use  occurred  recently  enough 
to  indicate  that  the  individual  is 
actively  engaged  in  such  conduct.  29 
CFR  Part  1630.  Appendix. 

Similarly,  the  definition  of  "addicted 
to  any  controlled  substance"  is  based  on 
Federal  law.  21  U.S.C.  §802,  and 
defines  an  "addict"  as  an  individual 
who  uses  any  narcotic  drug  and  who 
has  lost  the  power  of  self-  control  with 
respect  to  the  use  of  the  narcotic  drug. 
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Persons  Who  Have  Been  Adjudicated  as 
Mental  Defectives  or  Been  Committed  to 
a  Mental  Institution 

Under  the  GCA,  it  is  unlawful  for  any 
person  who  has  been  adjudicated  a 
mental  defective  or  committed  to  a 
mental  institution  to  ship,  transport, 
receive,  or  possess  firearms.  The 
legislative  history  of  the  GCA  makes  it 
clear  that  a  formal  adjudication  or 
commitment  by  a  court,  board, 
commission  or  similar  legal  authority  is 
necessary  before  firearms  disabilities  are 
incurred.  H.R.  Rep.  1956,  90th  Cong.,  2d 
Sess.  30  (1968).  The  plain  language  of 
the  statute  makes  it  clear  that  a  formal 
commitment,  for  any  reason,  e.g.,  drug 
use,  gives  rise  to  firearms  disabilities. 
However,  the  mere  presence  of  a  person 
in  a  mental  institution  for  observation  or 
8  voluntary  commitment  to  a  mental 
hospital  does  not  result  in  firearms 
disabilities. 

With  respect  to  the  term  "adjudicated 
as  a  mental  defective,"  ATE  has 
examined  the  legislative  history  of  the 
term,  applicable  case  law,  and  the 
interpretation  of  the  term  by  other 
Federal  agencies.  The  legislative  history 
makes  it  clear  that  Congress  would 
broadly  apply  the  prohibition  against 
the  ownership  of  firearms  by  "mentally 
unstable"  or  "irrespdnsible"  persons. 
114  Cong.  Rec.  21780,  21791,  21832, 
and  22270  (1968). 

The  legislative  history  of  the  GCA  is 
reviewed  in  detail  in  Huddleston  v. 
United  States.  415  U.S.  814  (1974).  The 
Court  stated  that  "the  princifial 
purposes  of  the  federal  gun  control 
legislation  *  *  *  was  to  curb  crime  by 
keeping  'firearms  out  of  the  hands  of 
those  not  legally  entitled  to  possess 
them,  because  of  age,  criminal 
background,  or  incompetency.' "  415 
U.S.  at  824  (citation  omitted).  Citing 
remarics  by  Congressman  Cellar,  the 
Court  added  that  "*  *  *  no  person  can 
dispute  the  need  to  prevent  persons 
with  a  history  of  mental  disturbances 
fix>m  buying,  owning  or  possessing 
firearms."  Huddleston.  415  U.S.  at  828. 
See  also  S.  Rep.  No.  1097,  90th  Cong., 
2d  Sess.  2  (1968),  U.S.  Code  Cong  & 
Ad.News  1968.  pp.  2113-2114. 

The  Supreme  Court  also  addressed 
the  disability  in  Barrett  v.  United  States. 
423  U.S.  212  (1976).  As  the  Court 
observed,  the  GCA  demonstrated  that 
Congress  sought  to  keep  firearms  away 
from  those  persons  Congress  classified 
as  potentially  irrespbnsible  and 
dangerous.  'These  persons  are 
comprehensively  barred  by  the  Act  from 
acquiring  firearms  by  any  means." 
Barrett413U.S.  at218. 

Another  case  held  that  the  GCA  is 
designed  to  prohibit  the  receipt  and 


possession  of  firearms  by  individuals 
who  are  potentially  dangerous, 
including  those  individuals  who  are 
mentally  incompetent  or  are  afflicted 
with  mental  ilhiess.  U.S.  v.  Waters.  23 
F.3d  29,  35  (2d  Qr.  1994).  cert.  den.  115 
S.  Ct.  185  (1994).  In  addition,  the 
disability  has  been  held  to  apply  to 
persons  in  criminal  cases  who  are  found 
not  guilty  by  reason  of  insanity.  See 
Buffaloe  v.  United  States.  449  F.2d  779 
{4th  Cir.  1971). 

ATF  has  also  examined  the  definition 
of  "mental  incom{>etent"  used  by  the 
Department  of  Veterans  Affairs.  That 
definition  covers  persons  who  because 
of  injury  or  disease  lack  the  mental 
capacity  to  contract  or  manage  their 
own  affairs.  38  CFR  §  3.353. 

Based  on  the  above,  the  proposed 
regulation  will  define  "adjudicated  as  a 
mental  defective"  as  a  determination  by 
lawful  authority  that  persons  are  of 
marked  subnormal  intelligence, 
mentally  ill,  or  mentally  incompetent 
AND  are  found  to  be  either  a  danger  to 
themselves  or  to  others  as  a  result  of 
mental  disease  or  illness  or  because  of 
injury  or  disease  lack  the  mental 
capacity  to  contract  or  manage  their 
own  affairs.  Thelerm  shall  also  include 
defendants  in  criminal  cases  who  are 
determined  by  a  verdict  to  be  insane.  It 
will  not  include  persons  who  suffer 
from  mental  illness  but  have  not  been 
adjudicated  by  a  lawful  authority  or 
committed  to  a  mental  institution.  It 
would  also  not  include  persons  who 
have  been  adjudicated  to  be  suffering 
from  a  mental  illness  but  who  are  not 
a  danger  to  themselves  or  to  others  or 
do  not  lack  the  capacity  to  contract  or 
manage  their  own  affairs. 

For  purposes  of  this  disability,  the 
proposed  regulations  define  "mental 
institution"  to  include  mental  health 
facilities,  mental  hospitals,  sanitariums, 
psychiatric  facilities,  and  other  facilities 
that  provide  diagnoses  by  licensed 
professionals  of  mental  retardation  or 
mental  illness,  including  a  psychiatric 
ward  in  a  general  hospital. 

Persons  Who  Are  Aliens  and  Are 
Illegally  or  Unlawfully  in  the  United 
States 

Another  category  of  prohibited 
persons  under  the  GCA  includes  aliens 
who  are  illegally  or  unlawfully  in  the 
United  States.  Based  on  the  statutory 
language  and  relevant  case  law,  the 
proposed  definition  of  "alien  illegally  or 
unlawfully  in  the  United  States" 
includes  any  alien:  who  has  entered  the 
country  illegally:  nonimmigrant  whose 
authorized  period  of  admission  has 
expired;  student  who  has  failed  to 
maintain  status  as  a  student;  alien  under 
order  of  deportation  whether  or  not  he 


or  she  has  left  the  United  States.  TTie 
definition  does  not  include  aliens  who 
are  in  "immigration  parole"  status  in 
the  United  States  pursuant  to  the 
Immigration  and  Natuffilization  Act 
The  proposed  definition  will  provide 
that  aliens  who  enter  the  country 
illegally  and  have  not  applied  for  legal 
status  are  subject  to  firearms  disabilities. 
United  States  v.  Garcia.  875  F.2d  257 
(9th  Cir.  1989).  Further,  students  who 
enter  the  country  legally  but  fail  to 
maintain  the  student  status  required  by 
their  visas  are  illegal  afiens  subject  to 
Federal  firearms  disabilities.  United 
States  v.  Bazargan.  992  F.2d  844  (8th 
Cir.  1993). 

Persons  Who  Have  Been  Discharged 
From  the  Armed  Forces  Under 
Dishonorable  Ck)nditions 

The  GCA  makes  it  unlawful  for 
persons  who  have  been  discharged  &t)m 
the  Armed  Forces  under  dishonorable 
conditions  to  receive  or  possess 
firearms.  The  legislative  history  of  this 
provision  shows  that  the  prohibition 
originally  applied  to  persons  discharged 
under  "other  than  honorable 
conditions."  The  Omnibus  Crime  and 
Safe  Streets  Act  of  1968,  Pub.  L.  90-351, 
Title  VU.  §  1202(2),  82  Stat.  226  (1968). 
However,  Title  VII  was  amended  by  the 
GCA  to  limit  the  prohibition  to  persons 
discharged  under  "dishonorable 
conditions."  Therefore,  the  proposed 
definition  makes  it  clear  that  the 
prohibition  applies  only  to  persons 
discharged  under  dishonorable 
conditions  but  not  to  include  persons 
separated  from  the  Armed  Forces  as  a 
result  of  other  types  of  discharges,  e.g., 
a  bad  conduct  discharge. 

Persons  Who  Have  Renounced  Their 
United  States  Citizenship 

With  respect  to  persons  who  have 
renounced  their  United  States 
citizenship.  Federal  law  provides  that 
renunciation  can  only  occur  in  a  formal 
manner  before  a  diplomatic  or  consular 
officer  of  the  United  States  in  a  foreign 
state  or  before  an  officer  designated  by 
the  Attorney  General  when  the  United 
States  is  in  a  state  of  war.  8  U.S.C. 
§  1481(a)  (5)  and  (6). 

Persons  Who  Are  Subject  to  a  Court 
Order  Restraining  Them  From 
Committing  Domestic  Violence 

ATT  is  proposing  a  definition  of 
"actual  notice"  with  respect  to  persons 
subject  to  court-issued  restraining 
orders  (§  178.32).  The  Violent  trime 
Control  and  Law  Enforcement  Act  of 
1994  (the  Act),  Public  Law  103-322,  108 
Stat.  2014,  September  13, 1994, 
amended  the  GCA  to  make  it  unlawful 
for  persons  subject  to  an  order 
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restraining  a  person  from  harassing, 
stalking,  or  threatening  an  Intimate 
partner  of  the  person  (e.g..  spouse)  to 
receive,  ship,  transport,  or  possess 
firearms.  The  Act  provides  that  such 
restraining  orders  must  have  been 
issued  after  a  hearing  of  which  actual 
notice  was  given  to  the  person  and  at 
which  the  person  had  an  opportunity  to 
participate.  However,  the  Act  does  not 
define  "actual  notice."  The  proposed 
definition  of  actual  notice  conforms 
with  the  generally  recognized  legal 
definition  of  that  term,  i.e.,  notice  that 
is  either  expressly  and  actually  given  or 
inferred  frcmi  an  examination  of 
surrounding  fccts  and  circumstances. 
The  definition  would  not  include 
publication  of  notice  in  a  newspaper. 

Executive  Order  1286ft 

It  has  been  determined  that  this 
proposed  rule  is  not  a  significant 
regulatory  action  as  defined  in  E.O. 
12866,  because  the  economic  efiiects 
flow  directly  from  the  underlying 
statute  and  not  from  this  notice  of 
proposed  rulemaking.  Accordingly,  this 
proposal  is  not  subject  to  the  analysis 
required  by  this  Executive  atder. 

Ragnlatory  Flexibility  Act 

It  is  hereby  certified  that  this 
proposed  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  notice  proposes  definitions  for  the 
categories  of  persons  prohibited  from 
receiving  or  possessing  firearms.  The 
proposed  definitions  are  necessary  to 
implement  the  national  instant  criminal 
badcground  dieck  system  required 
under  the  Brady  law.  This  notice  does 
not  propose  any  reporting  or 
recordkeeping  requirements  on  firearms 
licensees.  Accordingly,  a  regulatory 
flexibility  analysis  is  not  required. 

Paperwork  Redaction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1980.  Public  Law  96- 
511, 44  U.S.Q.  Chapter  35,  and  its 
implementing  regulations,  5  CFR  Part 
1320.  do  not  apply  to  this  notice  of 
proposed  rulemaking  because  no 
requirement  |o  collect  information  is 
proposed. 

Public  Participation 

ATF  requests  comments  on  the 
proposed  regulations  from  all  interested 
persons.  Coniments  received  on  or 
before  the  closing  date  will  be  carefully 
considered.  Qomments  received  after 
that  date  will  be  given  the  same 
consideratio*  if  it  is  practical  to  do  so, 
but  assurance  of  consideration  cannot 
be  given  except  as  to  comments  received 
on  or  before  he  closing  date. 


ATF  will  not  recognize  any  material 
in  comments  as  confidential.  Comments 
may  be  discloted  to  the  publia  Any 
material  which  the  commenter 
considers  to  be  confidential  or 
inappropriate  for  disclosure  to  the 
public  should  not  be  included  in  the 
comment.  The  name  of  the  person 
submitting  a  comment  is  not  exempt 
from  disclosiue. 

Any  interested  person  who  desires  an 
opportunity  to  comment  orally  at  a 
public  hearing  should  submit  his  or  her 
request,  in  writing,  to  the  Director 
within  the  QO-day  comment  period.  The 
Director,  however,  reserves  Ae  right  to 
determine,  in  light  of  all  drcumstanoes, 
whether  a  public  hearing  is  necessary. 

Diecloeure 

Copies  of  this  notice  and  the  written 
comments  will  be  available  for  public 
inspection  during  normal  business 
hours  at:  ATF  Public  Reading  Room, 
Room  6480,  650  Massachusetts  Avenue, 
NW.,  Washington,  DC 

Drafting  InfcHmation.  The  authcM'  of  this 
document  Is  James  P.  Ficaretta,  Regulations 
Branch,  Bureau  of  Alcohol,  Tobacco  and 
Firearms. 

List  of  Subyecta  m  27  CFR  Part  178 

Administrative  practice  and 
procedure.  Arms  and  ammunition. 
Authority  delegations.  Customs  duties 
and  inspection.  Exports.  Imports. 
Military  personnel.  Penalties,  Reporting 
requirements.  Research,  Seizures  and 
forfeitures,  and  Transportation. 

Authority  and  Issuance 

27  CFR  Part  178— COMMERCE  IN 
FIREARMS  AND  AMMUNITION  U 
amended  as  follows: 

Paragraph  1.  The  authority  citation 
for  27  CFR  Part  178  continues  to  read 
as  follows: 

Authority:  5  U.S.C  552(a):  18  U.S.C  847, 
921-930;  44  U.S.C  3504(h). 

Par.  2.  Section  178.11  is  amended  by 
revising  the  definitions  for  "discharged 
under  dishonorable  conditions", 
"fugitive  from  justice",  and 
"indictment",  and  by  adding  definitions 
for  "addicted  to  any  controlled 
substance",  "adjudicated  as  a  mental 
defective",  "alien  illegally  or  unlawfully 
in  the  United  States",  "committed  to  a 
mental  institution",  "controlled 
substance",  "mental  institution", 
"renounced  U.S.  citizenship",  and 
"unlawful  user  of  any  controlled 
substance"  to  read  as  follows: 

§178.11    Meaning  of  terms. 

***** 

Adjudicated  as  a  mental  defective,  (a) 
A  determination  by  a  court,  board, 
commission,  or  other  lawful  authority 


that  a  person,  as  a  result  of  marked 
subnormal  intelligence,  or  mental 
illness,  incompetency,  condition,  or 
disease: 

(1)  Is  a  danger  to  himself  or  to  others; 
or 

(2)  Lacks  the  mental  capacity  to 
contract  or  manage  his  own  affairs. 

(b)  The  term  shall  include  a  finding  of 
insanity  by  a  court  in  a  criminal  case. 

A7jen  illegally  or  unlawfully  in  the 
United  States,  (a)  Aliens  who  are 
unlawfully  in  the  United  States  or  are 
not  in  a  valid  nonimmigrant  or 
immigrant  status.  The  term  includes  any 
alien — 

(1)  Who  has  entered  the  country 

(2)  Nonimmigrant  whose  authorized 
period  of  admission  has  expired; 

(3)  Student  who  has  failed  to  maintain 
status  as  a  student;  or 

(4)  Under  an  order  of  deportation, 
whether  or  not  he  or  she  has  left  the 
United  States. 

(b)  The  term  does  not  include  aliens 
who  are  in  "immigration  parole"  status 
in  the  United  States  pursuant  to  the 
Immigration  and  Naturalization  Act 
(INA). 

*  •        *        •        • 

Committed  to  a  mental  institution.  A 
formal  commitment  of  a  person  to  a 
mental  institution  by  a  court,  board, 
commission,  or  other  legal  authority. 
The  term  includes  a  commitment  to  a 
mental  institution  involimtarily.  The 
term  includes  a  commitment  for  mental 
defectiveness  or  mental  illness.  It  also 
includes  commitments  for  other 
reasons,  such  as  for  drug  use.  The  term 
does  not  include  a  person  in  a  mental 
institution  for  observation  or  a 
volimtary  admission  to  a  mental 
institution. 

Controlled  substance.  A  drug  or  other 
substance,  or  immediate  precursor,  as 
defined  in  section  102  of  the  Controlled 
Substances  Act,  21  U.S.C.  802.  The  term 
includes,  but  is  not  limited  to, 
marijuana,  depressants,  stimulants,  and 
narcotic  drugs.  The  term  does  not 
include  distilled  spirits,  wine,  malt 
beverages,  or  tobacco,  as  those  terms  are 
defined  or  used  in  Subtitle  E  of  the 
Internal  Revenue  Code  of  1986,  as 
amended. 

*  *        •        •        • 

Discharged  under  dishonorable 
conditions.  Separation  fitjm  the  U.S. 
Armed  Forces  resulting  from  a 
Dishonorable  Discharge.  The  term  does 
not  include  separation  from  the  Armed 
Forces  resulting  from  any  other 
discharge,  e.g.,  a  bad  conduct  discharge 
or  a  dismissal. 
***** 

Fugitive  from  justice.  Any  person  who 
has  fled  from  any  State  to  avoid 
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prosecution  for  a  felony  or  a 
misdemeanor;  or  any  person  who  leaves 
the  State  to  avoid  giving  testimony  in 
any  criminal  proceeding.  The  term  also 
includes  any  person  who  knows  that 
-misdemeanor  or  felony  charges  are 
pending  against  such  person  and  who 
leaves  the  State  of  prosecution. 

Indictment.  Includes  an  indictment  <» 
any  formal  accusation  of  a  crime  made 
by  a  prosecuting  attorney,  in  any  court 
imder  which  a  crime  punishable  by 
imprisonment  for  a  term  exceeding  1 
year  may  be  prosecuted  or  where  a  case 
has  been  referred  to  court-martial  if  the 
person  is  in  the  military. 

•  *        •        •        • 

Mental  institution.  Includes  mental 
health  facilities,  mental  hospitals, 
sanitariums,  psychiatric  facilities,  and 
other  facilities  diat  provide  diagnoses  by 
licensed  professionals  of  mental 
retardation  or  mental  illness,  including 
a  psychiatric  ward  in  a  general  hospital. 

•  *        *        •        • 

Renounced  U.S.  citizenship.  A  person 
has  renounced  his  U.S.  citizenship  if  the 
person,  having  been  a  citizen  of  the 
United  States,  has  renounced 
citizenship  either — 

(a)  Before  a  diplomatic  or  consular 
officer  of  the  United  States  in  a  foreign 
state  pursuant  to  8  U.S.C.  §  1481(a)(5) 
and  (6);  or 

(b)  Before  an  officer  designated  by  the 
Attorney  General  when  the  United 
States  is  in  a  state  of  war. 
***** 

Unlawful  user  of  or  addicted  to  any 
controlled  substance.  A  person  who 
uses  a  controlled  substance  and  has  lost 
the  power  of  self-control  with  reference 
to  the  use  of  the  controlled  substance; 
and  any  person  who  is  a  current  user  of 
a  controlled  substance  in  a  maimer 
other  than  as  prescribed  by  a  licensed 
physician.  Such  use  is  not  limited  to  the 
use  of  drugs  on  a  particular  day,  or 
within  a  matter  of  days  or  weeks  before, 
but  rather  that  the  unlawful  use  has 
occurred  recently  enough  to  indicate 
that  the  individual  is  actively  engaged 
in  such  conduct.  A  person  may  be  an 
unlawful  current  user  of  a  controlled 
substance  even  though  the  substance  is 
not  being  used  at  the  precise  time  the 
person  seeks  to  acquire  a  firearm  or 
receives  or  possesses  a  firearm.  An 
inference  of  current  use  may  be  drawn 
from  evidence  of  a  recent  use  or 
possession  of  a  controlled  substance  or 
a  pattern  of  use  or  possession  that 
reasonably  covers  the  present  time,  e.g., 
a  conviction  for  use  or  possession  of  a 
controlled  substance  within  the  past 
year,  or  multiple  arrests  for  sugh 
offenses  within  the  past  five  years  if  the 


most  recent  arrest  occurred  within  the 
past  year. 

•        *        *        *        • 

Par.  3.  Section  178.32(e)  is  added  to 
read  as  follows: 

§178.32    ProNt>it0d  shipment, 
transportation,  possession,  or  receipt  of 
firearms  and  ammunition  by  certain 
persons. 

***** 

(e)  The  actual  notice  required  by 
paragraphs  (a)(8)(i)  and  {d)(8)(i)  of  this 
section  is  notice  expressly  and  actually 
given,  and  brought  home  to  the  party 
directly,  including  service  of  process 
personally  served  on  the  party  and 
service  by  mail.  Actual  notice  also 
includes  proof  of  facts  and 
circumstances  that  raise  the  inference 
that  the  party  received  notice  including, 
but  not  limited  to,  proof  that  notice  was 
left  at  the  party's  dwelling  house  or 
usual  place  of  abode  with  some  person 
of  suitable  age  and  discretion  residing 
therein;  or  proof  that  the  party  signed  a 
return  receipt  for  a  hearing  notice  which 
had  been  mailed  to  the  party.  It  does  not 
include  notice  published  in  a 
newspaper. 

Signed:  May  29, 1996. 
John  W.  Magaw. 
Director. 

Approved:  June  6, 1996. 

John  P.  Simpson, 

Deputy  Assistant  Secretary,  (Regulatory, 

Tariff  and  Trade  Enforcement). 

(PR  Doc.  96-22827  Filed  9-&-96;  8:45  ami 

aiUJNQ  OOOe  4S10-91-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[TN-146-2-0608b;  FRL-SS64-5] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Tennessee;  Approval  of  Revisions  To 
Permit  Requirements,  Definitions  and 
Administrative  Requirements 

agency:  Environmental  Protection 
Agency  (EPA) 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
the  revisions  to  the  Nashville/Davidson 
County  portion  of  tlie  Tennessee  State 
Implementation  Plan  (SIP)  submitted  by 
the  State  of  Tennessee  for  the  purpose 
of  revising  the  current  regulations  for 
the  permit  requirements  for  major 
sources  of  air  pollution,  including 
revisions  to  the  general  definitions, 
permit  requirements,  the  Board's 
powers  and  duties,  the  variances  and 


hearings  procediues,  the  measurement 
and  reporting  of  emissions,  and  the 
testing  procediues.  In  the  final  rules 
section  of  this  Federal  Register,  the  EPA 
is  approving  the  State's  SIP  revision  as    ' 
a  direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  revision  amendment 
and  anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  this  proposed  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  recei^d  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  document.  Any  parties 
interested  in  conunenting  on  this 
document  should  do  so  at  this  time. 
DATES:  To  be  considered,  comments 
must  be  received  by  October  7, 1996. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Karen 
Borel,  at  the  EPA  Regional  Office  listed 
below.  Copies  of  the  documents  relative 
to  this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations.  The 
interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day. 
Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102). 
U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW, 
Washington,  DC  20460. 
Environmental  Protection  Agency, 
Region  4  Air  Programs  Branch,  345 
Courtland  Street,  NE,  Atlanta,  Georgia 
30365. 
Bureau  of  Environmental  Health 
Services,  Metropolitan  Health 
Department,  Nashville-Davidson 
County,  311-23rd  Avenue,  North, 
Nashville,  Tennessee  37203. 
Tennessee  Department  of  Environment 
and  Conservation,  Division  of  Air 
Pollution  Control,  9th  Floor  L  &  C 
Aimex,  401  Church  Street,  Nashville, 
Teimessee  37243-1531. 
FOR  FURTHER  INFORMATION  CONTACT: 
Interested  persons  wanting  to  examine 
documents  relative  to  this  action  should 
make  an  appointment  with  the  Region  4 
Air  Programs  Branch  at  least  24  hours 
before  the  visiting  day.  To  schedule  the 
appointment  or  to  request  additional 
information,  contact  Karen  Borel, 
Regulatory  Planning  and  Development 
Section,  Air  Programs  Branch,  Air, 
Pesticides  &  Toxics  Management 
Division,  Region  4  EPA,  345  Courtland 
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Street.  NE,  Atlanta.  Georgia  30365.  The 
telephone  number  is  404/347-3555 
extension  4197.  Reference  file  TfiJl4&- 

J)2-9608.      I 

"supplementary  MIFOfMATION:  For 
additional  information  see  the  direct 
final  rule  wlMch  is  published  in  the 
rules  sectiod  of  this  Federal  Register. 

Dated:  July  18, 1996. 
A.  SUnky  MeiiNus, 
Acting  Regional  Administrator. 
IFR  Doc.  9&-22808  Filed  »-&-96;  8:45  ami 


40  CFR  Paris  52  and  81 
[FRL-6S60-61       * 

Approval  and  Promulgation  of 
hnplamantillon  Plans;  Oaalgnatlon  of 
Areas  for  Air  Quality  Planning 
Puiposaa;  ¥tfyoming;  Corroctfons 

AQBCY:  Environmental  Protection 

Agency  (EPA). 

action:  Notice  of  proposed  rulemaking. 

summary:  In  this  document,  the  EPA  is 
proposing  to  correct  the  State 
Implementation  Plan  (SIP)  for  the  State 
of  Wyoming;  regarding  the  State's 
ambient  staadards  for  fluorides  and 
hydbrogen  sulfide  and  the  State's  odor 
control  regvilation,  pursuant  to  section 
110(k)(6)  of  the  Clean  Air  Act,  as 
amended  in  1990.  In  addition,  EPA  is 
correcting  an  error  in  the  boimdary 
description  for  the  "Powder  River 
Basin"  PM-10  unclassifiable  area  in  40 
C3Tl'Sl.351.  In  the  final  rules  section  of 
this  Federal  Register,  the  EPA  is 
promulgating  this  action  in  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  action  as 
noncontrovf  rsial  and  anticipates  no 
adverse  conlments.  A  detailed  rationale 
for  the  action  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  tO  this  rule.  If  the  EPA 
receives  adverse  comments,  then  the 
direct  final  fule  will  be  withdrawn  and 
all  public  ctimments  received  will  be 
addressed  i^  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  document.  Any  parties 
interested  ii  commenting  on  this 
docimient  should  do  so  at  this  time. 
DATES:  Cominents  on  this  proposed 
action  must]  be  received  in  writing  by 
October  7, 1996. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Vicki  Stamper,  8P2-A, 
at  the  EPA  Regional  Office  listed  below. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 


inspection  during  normal  business 
hours  at  the  following  location:  Air 
Program,  Environmental  Protection 
Agency,  Region  Vm,  999  18th  Street, 
Suite  500,  Denver,  Colorado  80202- 
2466. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Vicki  Stamper  at  (303)  312-6445. 
SUPPlEMBfTARY  INFORMATION:  See  the 
informaticHi  provided  in  the  Direct  Final 
rule  of  the  same  title  which  is  located 
in  the  Rules  Section  of  this  Federal 
Register. 

Dated:  August  14. 1996. 
Jack  W.  McGraw, 
Acting  Regional  Administrator. 
(PR  Doc.  96-22644  Filed  9-5-46;  8:45  am] 


DEPARTMEI4T  OF  DEFENSE 

48  CFR  Parta  203, 215,  and  252 

Defanaa  Fedaral  AcquMtion 
Regulation  Supplamant;  Procuremant 
Integrity 

AQBUCY:  Department  of  Defense  (DoD). 
ACTION:  Proposed  rule  with  request  for 
comments. 

summary:  The  Directs  of  Defense 
Procurement  is  proposing  to  amend  the 
Defiense  Federal  Acquisition  Regulation 
Supplement  (Eff'ARS)  to  reflect  the 
provisions  of  Section  4304  of  the 
Federal  Acquisition  Reform  Act  of  1996, 
including  the  repeal  of  prohibitions  on 
compensation  to  former  Department  of 
Defense  employees  in  Sections  2397, 
2397a,  2397b,  and  2397c  of  Title  10. 
United  States  Code. 

DATES:  Comment  date:  Comments  on  the 
proposed  rule  should  be  submitted  in 
writing  to  the  address  shown  below  on 
or  before  November  5, 1996.  to  be 
considered  in  the  formulation  of  the 
final  rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  Defense 
Acquisition  Regulations  Council.  Attn: 
Michael  Pelkey.  PDUSD  (A&T)  DP 
(DAR),  IMD  3D139.  3062  Defense 
Pentagon,  Washington  D.C.  20301-3062. 
Telefax  number  (703)  602-0350.  Please 
cite  DFARS  Case  96-D310  in  all 
correspondence  related  to  this  issue. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Pelkey,  (703)  602-0131. 

SUPPLBNBITARY  INFORMATION: 

A.  Background 

Section  4304  of  the  Federal 
Acquisition  Reform  Act  of  1996  (Pub.  L. 
104-106)  amended  the  Procurement 
Integrity  provision.  Section  27  of  the 


Officer  of  Federal  Procurement  Policy 
Act,  and  repeal  Sections  2397,  2397a, 
2397b,  and  2397c  of  Title  10,  United 
States  Code,  which  proscribed  certain 
compensation  to  former  Department  of 
Defense  (DoD)  employees.  This  rule 
removes  regulations  implementing  the 
repealed  sections  and  conforms  DFARS 
section  203.104  with  the  FAR  revisions 
being  proposed  under  FAR  Case  96-314, 
Procurement  Integrity. 

B.  Regulatory  Flexibility  Act 

The  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  regulatory . 
Flexibility  Act,  5  U.S.C.  601.  et  seq.. 
because  the  rule  only  applies  to  "major 
defense  contractors,"  (i.e.,  contractors 
with  DoD  contracts  exceeding  $10 
million  per  Government  fiscal  year),  and 
affects  only  the  ability  of  such 
contractors  to  provide  cMnpensation  to 
certain  former  DoD  employees.  An 
initial  regulatory  flexibility  analysis  has 
therefore  not  been  performed. 
Comments  are  invited  from  small 
businesses  and  other  interested  parties. 
Comments  from  small  entities 
concerning  the  affected  DFARS  subpart 
also  will  be  considered  in  accordance 
with  Section  610  of  the  Act.  Such 
comments  must  be  submitted  separately 
and  cite  DFARS  Case  96-4)310  in 
correspondence. 

C  Paperwork  Rednctioa  Act 

The  Paperwork  Reduction  Act  applies 
because  the  rule  would  eliminate  the 
information  collection  and  reporting 
requirements  of  DFARS  203.170-2  and 
the  associated  clause  at  252.203-7000. 
The  requirements  which  would  be 
eliminated  were  approved  by  the  Officer 
of  Management  and  Budget  (OMB) 
under  OMB  Clearance  number  0704- 
0277, 

List  of  Subjects  in  48  CFR  Parts  203, 
215,  and  252 

Government  Procurement. 

Michele  P.  Peterson, 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

Therefore,  48  CFR  Parts  203,  215,  and 
252  are  proposed  to  be  amended  as 
follows: 

1.  The  authority  citation  for  48  CFR 
Parts  203,  215,  and  252  continues  to 
read  as  follows: 

Anthorily:  41  U.S.C  421  and  48  CFR 
Chapterl.  > 
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PART  203— IMPROPER  BUSINESS 
PRACTICES  AND  PERSONAL    . 
CONFUCTS  OF  INTEREST 

203.104-4    [Removed] 

2.  Section  203.104-4  is  removed. 

203.104-6    [Amended] 

3.  Section  203.104-5  is  amended  by 
redesignating  paragraph  (e)(4)  as  (d)(4); 
and  revising,  in  newly  redesignated 
paragraph  (d)(4),  the  reference  "FAR 
3.104-5(e)(4)"  to  read  "FAR  3.104- 
5(d)(4)". 

203.170  tttrough  203.170-4    [Removed] 

4.  Sections  203.170  through  203.170- 
4  are  removeds. 

PART  215— CONTRACTING  BY 
NEGOTIATION 

5.  Section  215.608  is  amended  by 
revising  the  last  sentence  of  paragraph 
(b)  to  read  as  follows: 

215.608    Proposal  evaluatkMi. 

***** 

(b)  *  *  *  Determinations  based  on 
violations  or  possible  violations  of 
Section  27  of  the  OFPP  Act  shall  be 
made  as  specified  in  FAR  3.104. 

PART  252— SOUCITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

252.20^7000    [Removed  and  reserved] 

6.  Section  252.203-7000  is  removed 
and  reserved. 

[FR  Doc.  96-22617  Filed  9-5-96;  8:45  am) 

BIUJNGCOOE  5000-0<  M 

DFARS  Citation 

219.301  .„ 

219.302-70 

225.603  „ 

226.7005/7008 

227.7004/71 03/71 04  

233.70/252.233-7000  „ 

252.21 6-7000 

252.216-7001   „ 

252.21 7-7005  

252.219-7000  

252.225-7000/7006  

252.225-7007  „„ 

252.225-7009/7010/7037  

252.225-7018  

252.225-7027  . 

252.225-7035/7036  

252.226-7001   

252.227-7036  

252.236-7003  

252.236-7006  

252.239-7007  _ 

252.247-7001  


48  CFR  Parts  212.  219, 225, 226.  227, 
233,  and  252 

PFARS  Case  96-D306) 

Defense  Federal  Acquisition 
Regulation  Supplement;  Elimination  of 
Certifications 

agency:  Department  of  Defense  (DoD). 
ACTION:  Proposed  rule  with  request  for 
comments. 

SUMMARY:  The  Director  of  Defense 
Procurement  is  proposing  to  amend  the 
Defense  Federal  Acquisition  Regulation 
Supplement  (DFARS)  to  remove 
certification  requirements  for 
contractors  and  offerors  that  are  not 
specifically  imposed  by  statute. 
DATES:  Comments  on  the  proposed  rule 
should  be  submitted  in  writing  to  the 
address  shown  below  on  or  before 
November  5,  1996,  to  be  considered  in 
the  formulation  of  the  final  rule. 
ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  Defense 
Acquisition  Regulations  Council,  Attn: 
Mr.  Michael  Mutty,  PDUSD  (A&T)  DP 
(DAR).  IMD  3D139.  3062  Defense 
Pentagon,  Washington,  DC  20301-3062. 
Telefax  number  (703)  602-0350.  Please 
cite  DFARS  Case  96-D306  in  all 
correspondence  related  to  this  issue. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr  Michael  Mutty,  (703)  602-0131. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  proposed  rule  amends  DFARS 
Parts  212,  219,  225,  226,  227,  233,  and 


252  to  remove  particular  certification 
requirements.  The  proposed  rule 
implements  Section  4301(b)  of  the 
National  Etefense  Authorization  Act  for 
Fiscal  Year  1996  (Public  Law  104-106). 
Section  4301(b)  requires  the  head  of 
each  executive  agency,  that  has  agency 
procurement  regulations  containing  one 
or  more  certification  requirements  for 
contractors  and  offerors  that  are  not 
specifically  imposed  by  statute,  to  issue 
for  public  comment  a  proposal  to 
remove  from  the  agency  regulations 
those  certification  requirements  that  are 
not  specifically  imposed  by  statute.  The 
head  of  the  agency  can  omit  such  a 
certification  from  its  proposal  only  if: 
(1)  The  senior  procurement  executive 
for  the  executive  agency  provides  the 
head  of  the  executive  agency  with  a 
written  justification  for  the  requirement 
and  a  determination  that  there  is  no  less 
burdensome  means  for  administering 
and  enforcing  the  particular  regulation 
that  contains  the  certification 
requirement;  and  (2)  the  head  of  the 
executive  agency  approves  in  writing 
the  retention  of  such  certification 
requirement. 

The  DFARS  certifications  for 
contractors  and  offerors  proposed  for 
elimination  are  summarized  as  follows: 


Title/sut)iect 


Representations  by  the  offeror. 

Protesting  a  small  disadvantaged  business  representation. 
Customs  and  Duties. 
Eligibility  as  an  HBCU  or  Ml. 
Patents/Technical  Data. 

Certification  of  Claims  and  Request  for  Adjustment  or  Relief. 

Ec»nomic  Price  Adjustment — Basic  Steel,  Aluminum,  Brass,  Bronze,  or  Copper  Mill  Products. 
Economic  Price  Adjustment— Nonstandard  Steel  Items. 
Inspection  and  Manner  of  Doing  Wori(. 

Small  Disadvantaged  Business  Concern  Representation  (DoD  Contracts). 
Buy  American  Act/Trade  Agreements/Balance  of  Payments  Program. 
Trade  Agreements. 
Duty  Free  Entry. 

Notice  of  Prohit)ition  of  Certain  Contracts  with  Foreign  Entities  lor  the  Conduct  of  Ballistic  Mis- 
sile Defense  RDT&E. 
Limitation  on  Sales  Commissions  and  Fees. 
Buy  American  Act/NAFT/\/Balance  of  Payments  Program. 
Historically  Black  College  or  University  and  Minority  Institution  Certification. 
Certification  of  Technical  Data  Conformity. 
Payment  for  Mobilization  and  Preparatory  Work. 
Cost  Limitation. 

Cancellation  or  Termination  of  Orders — Common  Carriers. 
Price  Adjustment. 


The  DFARS  certifications  for  contractors  and  offerors  specifically  required  by  statute  are  summarized  as  follows: 
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DFARS  citation 


52.^25-7031 
?5222»^70CK 


225.77(y252J 

232.970-1 

239.7406/2521239-7009 

252.239-7010 

252243-70 


TMe/subiect 


Secondary  Arab  Boycott  of  Israel ~ 

Subcontractor  Assertkxw  of  Nonpayment 
Cost  or  Pricing  Data— Common  Carriers  . 
Audit  and  Records— Common  Carrieis  .... 
Engineering  Change  Proposals 


Statute 


10  U.S.C. 
31  U.S.C. 
10  U.S.C: 
10  U.S.C. 
10  U.S.C. 


241  Oi. 

3e03(bM1)(B). 

2306a. 

2306a. 

2306a. 


I 


B.  Regulatory  Flexibility  Act 

This  proposed  rule  is  expected  to 
have  a  significaiit  beneficial  impact  on 
a  substantial  number  of  small  entities, 
because  it  reduces  the  number  of 
certifications  that  offerors  and 
contractors  tnust  provide  to  the 
Govemmenj.  An  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  has  been 
prepared  and  may  be"obtained  from  the 
address  specified  herein.  A  copy  of  the 
IRFA  has  been  submitted  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration.  The  IRFA  is 
summarized  as  follows:  This  rule 
removes  DFARS  certification 
requirements  for  contractors  and 
offerors  that  are  not  specifically 
imposed  by  statute.  The  objective  and 
legal  basis  of  the  rule  is  Section  4301(b) 
of  the  Fiscal  Year  1996  Defense 
Authorization  Act  (Public  Law  104- 
106).  The  rule  will  apply  to  all  entities, 
large  and  sn^all,  who  are  interested  in 
receiving  Government  contracts.  The 
rule  imposed  no  reporting, 
recordkeeping,  or  other  compliance 
requirements,  but,  rather,  deletes 
existing  certification  requirements  that 
are  not  reqiiired  by  statute.  The  rule 
does  not  duplicate,  overlap,  or  conflict 
with  any  otber  Federal  rules.  There  are 
no  practical  alternatives  that  will 
efCKtively  implement  Section  4301(b)  of 
Public  Law  104-106.  The  rule  is 
expected  to  have  a  beneficial  impact  on 
the  public  apd,  therefore,  applies 
equally  to  bioth  large  and  small  entities. 

Comments  are  invited  from  small 
businesses  «nd  other  interested  parties. 
Comments  (rom  small  entities 
concerning  the  affected  DFARS  subparts 
also  will  be  considered  in  accordance 
with  5  U.S.C.  610.  Such  comments  must 
be  submitted  separately  and  cite  DFARS 
Case  96-D306  in  correspondence. 

C  Paperwork  Reduction  Act 

The  Papehvork  Reduction  Act  does 
not  apply  because  the  proposed  rule 
does  not  imfpose  any  new 
recordkeep^g,  information  collection 
requirements,  or  collections  of 
information  from  offerors,  contractors, 
or  members  of  the  public  which  require 
the  approve  1  of  the  Office  of 
Managemei  it  and  Budget  under  44 
U.S.C.  3.S0i  et  seq. 


List  (tf  Subjects  in  48  CFR  Parts  212, 
219,  225,  226,  227.  233,  and  252 

Government  procurement. 
Michele  P.  Peterson, 

Executive  Editor,  Defense  Acquisition    ■ 
Regulations  Council. 

Therefore.  48  CFR  Parts  212,  219,  225, 
226,  227,  233.  and  252  are  proposed  to 
be  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Parts  212.  219.  225.  226,  227.  233.  and 
252  continues  to  read  as  follows: 

Aiidiority:  41  U.S.C  421  and  48  CFR 
Chapter  1. 

PART  212— ACQUISITION  OF 
COMMERCML  ITEMS 

2.  Section  212.301  is  amended  by 
revising  paragraph  (f)(ii)  to  read  as 
follows: 

212.301    Sollcttatlon  provision*  and 
contract  ciausM  for  ttw  acquisition  o( 


(f)*  *  ' 

(ii)  Use  one  of  the  following 
provisions  as  prescribed  in  Part  225: 

(A)  252.225-7000,  Buy  American 
Act— fialanoe  of  Payments  Program 
Provision. 

(B)  252.225-7006,  Buy  American 
Act— Trade  Agreements — Balance  of 
Payments  Program  Provision. 

(C)  252.225-7035,  Buy  American 
Act — North  American  Free  Trade 
Agreement  Implementation  Act — 
Balance  of  Payments  Program  Provision. 


PART  21 9— SMALL  BUSINESS 
PROGRAMS 

3.  Section  219.301  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

219.301    Representation  by  the  offeror. 

*        *        *        »        • 

(b)  The  contracting  officer  shall 
protest  an  offeror's  representation  that  it 
is  a  small  disadvantaged  business 
concern  when — 

(i)  There  is  conflicting  evidence; 

(ii)  The  offeror  represents  that  the 
Small  Business  Administration 
previously  determined  the  concern  to  be 
non-disadvantaged;  or 

(iii)  The  oflieror  represents  its 
ownership  as  other  than  Black 
American,  Hispanic  American,  Native 


American  (including  Indian  tribes  and 
Native  Hawaiian  organizations),  Asian 
Pacific  American,  or  Subcontinent 
Asian  American;  unless  the  offeror 
represents  that — 

(A)  It  currmitly  is  in  the  Section  8(a) 
program;  or 

(B)  Within  the  6  months  preceding 
submission  of  its  offer,  the  offeror  was 
determined  by  the  Small  Business 
Administration  to  be  socially  and 
economically  disadvantaged,  and  no 
circumstances  have  changed  to  vary  that 
determination. 

4.  Section  219.302-70  is  amended  by 
revising  paragraphs  (d)  and  (e)  to  read 
as  follows: 

219.302-70    Protesting  a  smaU 
disadvantaged  business  rspressntation. 

***** 

(d)  Upon  receipt  of  a  timely  protest, 
the  contracting  officer  shall  withhold 
award  and  forward  the  protest  to  the 
SBA  Office  of  Program  Eligibility.  Office 
of  Minority  Small  Business  and  Capitol 
Ownership  Development.  409  3rd 
Street.  SW.,  Washington.  DC  20416. 
Send  SBA— 

(1)  The  protest; 

(2)  The  date  the  protest  was  received 
and  a  determination  of  timeliness;  and 

(3)  The  date  of  bid  opening  or  date  on 
which  notification  of  apparent 
successful  offeror  was  sent  to 
unsuccessful  offerors. 

(e)  Do  not  withhold  award  when — 

(1)  The  contracting  officer  makes  a 
written  determination  that  award  must 
be  made  to  protect  the  public  interest; 
or 

(2)  The  offeror  represents  that,  within 
the  6  months  preceding  submission  of 
its  offer,  the  SBA  has  determined  the 
concern  to  be  socially  and  economically 
disadvantaged,  and  no  circumstances 
have  changed  to  vary  that 
determination. 


PART  225— FOREIGN  ACQUISmON 

5.  Section  225.109  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a)  to  read  as  follows: 

22S.  1 09    Solicitation  provisions  and 
contract  clauses. 

(a)  Use  the  provision  at  252.225-7000, 
Buy  American  Act — Balance  of 
Payments  Program  Provision,  instead  of 
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the  provisions  at  FAR  52.225-1,  Buy 
American  Provision,  and  FAR  52.225-6, 
Balance  of  Payments  Program  Provision. 


6.  Section  225.408  is  amended  by 
revising  paragraphs  (a)(1)  and  (a)(3)  to 
read  as  follows: 

225.406    Sollcilation  provisions  and 
conlfsct  cisusss. 

(a)(1)  Use  the  provision  at  252.225- 
7006,  Buy  American  Act — ^Trade 
Agreements — Balance  of  Payments 
Program  Provision,  instead  of  the 
provision  at  FAR  52.225-8,  Buy 
American  Act — ^Trade  Agreements — 
Balance  of  Payments  Prc^ram  Provision, 
in  all  solicitations  that  include  the 
clause  at  252.225-7007,  Trade 
Agreements. 

*  •        •        •        • 

(3)  Use  the  provision  at  252.225-7035, 
Buy  American  Act — North  American 
Free  Trade  Agreement  Implementation 
Act — Balance  of  Payments  Program 
Provision,  instead  of  the  provision  at 
FAR  52.225-20,  Buy  American  Act- 
North  American  Free  Trade  Agreement 
Implementation  Act — Balance  of 
Payments  Program  Provision,  in  all 
solicitations  that  include  the  clause  at 
252.225-7036.  North  American  Free 
Trade  Agreement  Implementation  Act. 

•  •        •        •        * 

7.  Section  225.603  is  amended  by 
revising  paragraph  (l)(iii)(C)f2j  to  read 
as  follows: 

225.603    Procedures. 

(D*  *  * 

(iu)*  •  • 

(c)*  *  * 

(2)  The  supplies  so  purchased  will  be 
delivered  to  the  Government  or 
incorporated  in  Government-owned 
property  or  in  an  end  product  to 
furnished  to  the  Government,  and  the 
duty  will  be  paid  if  such  supplies  or  any 
portion  are  used  for  other  than  the 
performance  of  the  Government  contract 
or  disposed  of  other  than  for  the  benefit 
of  the  Government  in  accordance  with 
the  contract  terms;  and 


PART  226-OTHER  SOCIOECONOMIC 
PROGRAMS 

8.  Section  226.7005  is  amended  by 
revising  the  introductory  text  of 
paragraph  (b)  and  paragraph  (b)(1)  to 
read  as  follows: 

226.7005    EllglbUityasanHBCUorMI. 

*        *        *        *        • 

(b)  The  contracting  officer  shall  accept 
an  offeror's  HBCU  or  MI  status  under 
the  provision  at  252.226-7001.  unless — 


(1)  Another  offeror  challenges  the 
status:  or 


226.7000    [Amsndsd] 

9.  Section  226.7008  is  amended  in 
paragraph  (b)  by  removing  the  word 
"Certification"  and  inserting  the  word 
"Status"  in  its  place. 

PART  227— PATENTS.  DATA,  AND 
COPYRIGHTS 

227.7064    [Amends^ 

10.  Section  227.7004  is  amended  in 
ptaragraph  (a)(6)  by  removing  the  word 
"certification"  and  inserting  the  word 
"declaration"  in  its  place. 

227.710»-6   [Anwnded] 

11.  Section  227.7103-6  is  amended  in 
para^ph  (e)(3)  by  removing  the  word 
"Certification"  and  inserting  the  word 
"Declaration"  in  its  place. 

227.7104    [Amsndsd] 

12.  Section  227.7104  is  amended  in 
paragraph  (e)(5)  by  removing  the  word 
"Certification"  and  inserting  the  wcwti 
"Declaration"  in  its  place. 

PART  233— PROTESTS.  DISPUTES. 
AND  APPEALS 

Subpart  233.70— {Removed] 

13.  Subpart  233.70  is  removed. 

PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

14.  Section  252.216-7000  is  amended 
by  removing  paragraph  (c)(4)  and  by 
revising  paragraph  (e)(1)  to  read  as 
follows: 

252.216-7000    Economic  Prtce 
Adjustment— Basic  Steel,  Aluminum,  Brass, 
Bronze,  or  Copper  Mill  Products. 

***** 

(e)*  *  * 

(1)  The  Contractor  may,  after  that 
time,  dehver  any  items  which  were 
completed  or  in  the  process  of 
manufacture  at  the  time  of  receipt  of  the 
cancellation  notice,  provided  the 
Contractor  notifies  the  Contracting 
Officer  of  such  items  within  10  days 
after  the  Contractor  receives  the 
cancellation  notice. 


252.216-7001    [Amended] 

15.  Section  252.216-7001  is  amended 
in  the  introductory  text  of  paragraph 
(f)(2)  by  removing  the  words  "and 
certifying";  and  in  the  first  sentence  of 
paragraph  (f)(4)  by  removing  the  word 
"certified". 


16.  Section  252.217-7005  is  amended 
by  revising  paragraph  (e)(6)  to  read  as 
follows: 


252.217-7006 
Doing  WortL 


(e)  •  *  • 

(6)  Furnish  the  Contracting  Officer  or 
designated  representative  with  a  copy  of 
the  "gas-free"  or  "safe-for-hotworit" 
certificate,  provided  by  a  Marine 
Chemist  or  Coast  Guard  authorized 
person  in  accordance  with  Occupational 
Safety  and  Health  Administration 
regulations  (29  CFR  1915.14)  before  any 
hot  work  is  done  on  a  tank; 

*  •       •     .  •        • 

17.  Section  252.219-7000  is  amended 
by  revising  the  introductory  text  of 
paragraph  (c)  to  read  as  follows: 

252.210-7000    Small  Disadvanta0ed 
Business  Conosm  Representation  (DoO 
Contract^. 

(c)  Complete  the  following — 

***** 

18.  Section  252.225-7000  is  amended 
by  revising  the  section  title,  clause  title 
and  date,  and  paragraph  (c)  to  read  as 
follows: 

252.225-^000    Buy  Amsrtcan  Act— Balancs 
of  Payments  Program  Provision. 

*  *        *      .  *        • 

Buy  American  Act — Balance  of  Payments 
Program  Provision  (Date) 

(c)  Origin  of  end  products. 

(1)  Each  end  product,  except  those  listed 
in  paragraphs  (c)  (2)  or  (3)  of  this  clause,  is 
a  domestic  end  product.  Components  of 
unknown  origin  are  considered  to  have  been 
mined,  produced,  or  manufactured  outside 
the  United  States  or  a  qualifying  country. 

(2)  The  following  end  products  are 
qualifying  country  end  products: 

Qualifying  Country  End  Products 

Line  Item  Number 

Country  of  Origin 

(3)  The  following  end  products  are 
nonqualifying  country  end  products: 

Nonqualifying  Country  End  Products 
Line  Item  Number 

Country  of  Origin  (If  known) 
(End  of  provision) 

19.  Section  252.225-7006  is  amended 
by  revising  the  section  title,  clause  title 
and  date,  and  paragraph  (c)  to  read  as 
follows: 

252.225-7006    Buy  American  Act— Trade 
Agreements — Balance  of  Payments 
Program  Provision. 
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Buy  American  Act — Trade  Agreements — 
Balance  of  Payments  Program  Provision 
(Date) 

•        *        •         •         • 

(c)  Origin  0/  end  products. 

(1)  Each  end  product,  except  the  end 
products  listed  in  paragraph  (c)(2)  of  this 
provision,  is  a  domestic  end  product  (as 
defined  in  the  Buy  American  Act  and 
Balance  of  Payments  Program  clause  of  this 
solicitation).  Components  of  unknown  origin 
are  considered  to  nave  been  mined, 
produced,  or  manufactured  outside  the 
United  States  or  a  qualifying  country. 

(2)  The  offieior  must  identify  all  end 
products  that  are  not  domestic  end  products. 

(i)  The  following  supplies  qualify  as  "U.S. 
made  end  products"  but  do  not  meet  the 
definition  of  "domestic  end  product": 

*- — ^_^^^.^-^^— — ^^^^^— ^— ^^— 

(insert  line  item  number) 

(li)  The  following  supplies  are  qualifying 
country  end  products: 

1  

(insert  line  item  number) 

(insert  countrv  of  origin) 

(iii)  The  following  supplies  qualify  as 
designated  country  end  products: 

(insert  line  it^  number) 

(insert  country  of  origin) 

(iv)  The  following  supplies  qualify  as 
Caribbean  Ba<ln  country  end  products: 

(insert  line  it^m  number) 

(insert  country  of  ori^n) 

(v)  The  following  supplies  qualify  as 
NAFTA  country  end  products: 


(insert  line  it^  number) 


(insert  country  of  origin) 

(vi)  The  following  supplies  are  other 
nondesignated  country  end  products: 


(insert  line  itfm  number) 


(insert  country  of  origin) 
(End  of  provision) 

20.  Secti(|i  252.225-7007  is  amended 
by  revising  the  introductory  text  of 
paragraph  (c).  paragraph  (c)(2),  and 
paragraph  (4)  to  read  as  follows: 

f2S2.22S-7007    Trade  AgrMinants. 

(c)  The  Coatractor  agrees  to  deliver  under 
this  contract  only  U.S.  made  end  products 
unless,  in  its  oSer,  it  specified  delivery  of 
qualifying  country,  designated  country. 
NAFTA  couatry,  or  nondesignated  country 
end  products  in  the  Buy  American  Act — 
Trade  Agreements — Balance  of  Paynieiits 
Program  Provision. 
•         •         I         •         • 

(2)  An  offe^  proposing  that  a  qualifying 
country  end  product,  a  designated  coimtry 
end  product,  a  NAFTA  couiitry  end  product. 


or  a  Caribbean  Basin  country  end  product 
will  be  supplied  requires  the  Contractor  to 
supply  a  qualifying  country  end  product,  a 
designated  country  end  product,  a  NAFTA 
country  end  product,  or  a  Caribbean  Basin 
country  end  product,  whichever  is  proposed, 
or,  at  the  Contractor's  option,  a  U.S.  made 
end  product 

(d)  The  ofiiered  price  of  end  products  listed 
under  paragraphs  (c)(2)(i)  and  (vi)  of  the  Buy 
Amwican  Act — ^Trade  Agreements — Balance 
of  Payments  Program  Provision  of  the 
solicitation  must  include  all  applicable  duty. 
The  ofiiered  price  of  qualifying  country  end 
products,  designated  cotmtry  end  products, 
NAFTA  country  end  products,  and  Caribbean 
Basin  country  end  products  for  line  items 
subject  to  the  Trade  Agreements  Act,  or  the 
North  American  Free  Trade  Agreement 
Implementation  Act,  should  not  include 
custom  fees  or  duty. 
(End  of  clause) 

21.  Section  252.225-7009  is  amended 
by  revising  paragraph  (i)(10)  to  read  as 
follows: 

f  252.225-7009    Duty-Frs*  Entry— 
Qualifytns  Country  End  Products  and 
SuppUaa. 

(i)  •  *  * 

(10)  An  agreement  by  the  Contractor  that 
duty  shall  be  ptaid  by  the  Contractor  to  the 
extent  that  such  supplies,  or  any  portion  (if 
not  scrap  or  salvage),  ara  diverted  to 
nongovernmental  use  other  than  as  a  result 
of  a  competitive  sale  made,  directed,  or 
authorized  by  the  Contracting  Officer,  . 
•         •         •         *         * 

22.  Section  252.225-7010  is  amended 
by  revising  paragraph  (c)(10)  to  read  as 
follows: 

§252.225-7010    Duty-Fraa  Entry- 
Additional  Provtalona. 


(0*  *  * 

(10)  An  agreement  by  the  Contractor  that 
dufy  shall  be  paid  by  the  Contractor  to  the 
extent  that  such  supplies,  or  any  portion  (if 
not  scrap  or  salvage),  are  diverted  to 
nongovemmetnal  use  other  than  as  a  result 
of  a  competitive  sale  made,  directed,  or 
authorized  by  the  Contracting  Officer. 


23.  Section  252.225-7018  is  amended 
by  revising  paragraph  (e)  to  read  as 
follows: 

252.225.7018    Notica  of  Prohibition  of 
Cartain  Contracts  with  Foreign  EntMas  for 
tha  Conduct  of  BalUatic  Miaaile  Dafansa 
RDTftE. 


292.225-7027    UmHatlon  on  Salaa 
Comnwaaiona  and  Faaa. 

(a)  For  firm-fixed-price  contracts  or  fixed- 
price  contracts  with  economic  price 
adjustment,  the  contract  price  (including  any 
subcontracts)  shall  not  include  any  direct  or 
indirect  cost  of  sales  commissions  or  fees  fat 
Contractor  sales  representatives  for 
solicitation  or  promotion  or  otherwise  to 
secure  the  conclusion  of  the  sale  of  any  of  the 
supplies  or  services  called  for  by  this 
contract  to  the  Govemnoent  of 


(e)  The  offeror  ( )  is  ( )  is  not  a  U.S. 

firm. 

(End  of  provision) 

24.  Section  252.225-7027  is  amended 
by  revising  paragraphs  (a)  and  (b)  to 
read  as  foUows: 


(b)  For  all  other  types  of  contracts, 
notwithstanding  any  other  provision  of  this 
contract,  any  direct  or  indirect  costs  of  sales 
commissicms  or  fees  for  Contractor  (or 
subcontractor)  sales  representatives  for 
solicitation  or  promotion  or  otherwise  to 
secure  the  conclusion  of  the  sale  of  any  of  the 
supplies  or  services  called  for  by  this 
contract  to  the  Government  of 

shall  be  an 

unallowable  item  of  cost  under  this  contract 
(End  of  clause) 

25.  Section  252.225-7035  is  amended 
by  revising  the  section  title,  clause  title 
and  date,  and  paragraph  (c)  to  read  as 
follows: 

252.225-7035    Buy  Amarlcan  Act-Morth 
Amarlcan  Fraa  Trade  Agraamant 
Imptamantation  Act— Balanca  of  Paymanta 
Program  Proviaion. 

•  •        •        •        * 

Buy  American  Act — North  American  Free 
Trade  Agreement  Implementation  Act — 
Balance  of  Payment  Program  Provision  (Date) 

•  *         •         •         • 

(c)  Origin  of  end  products. 

(1)  Each  end  product,  except  the  end 
products  listed  in  paragraph  (c)(2)  of  this 
provision,  is  a  domestic  end  product  (as 
defined  in  the  Buy  American  Act  and 
Balance  of  Payments  Program  clause  of  this 
solicitation).  Components  of  unknown  origin 
are  considered  to  have  been  mined, 
produced,  or  manufactured  outside  the 
United  States  or  a  qualifying  country. 

(2)  The  offeror  must  identify  all  end 
products  that  are  not  domestic  end  products. 

(i)  The  following  supplies  qualify  as  "U.S. 
made  end  products"  but  do  not  meet  the 
definition  of  "domestic  end  product": 

(insert  line  item  number) 

(ii)  The  following  supplies  are  qualifying 
coimtry  (except  Canada)  end  products: 

(insert  line  item  number) 

(insert  country  of  origin) 

(iii)  The  following  supplies  qualify  as 
NAFTA  country  end  products: 

(insert  line  item,  number) 

(insert  country  of  origin) 

(iv)  The  following  supplies  are  other  non-  _ 
NAFTA  country  end  products:  ^ 
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(insert  line  item  number] 


(insert  country  of  origin) 
(End  of  provision) 

26.  Section  252.225-7036  is  amended 
by  revising  paragraphs  (c)  and  (d);  and 
in  Alternate  I  by  revising  the  date  and 
paragraph  (c)  to  read  as  follows: 

252.225-7036    North  American  Free  Trade 
Agreement  Implementation  Act 

***** 

(c)  The  Contractor  agrees  to  deliver  under 
this  contract  only  U.S.  made  end  products 
unless,  in  its  offer,  it  specified  delivery  of 
qualifying  country,  NAFTA  country,  or  non- 
NAFTA  country  end  products  in  the  Buy 
American  Act — North  American  Free  Trade 
Agreement  Implementation  Act — Balance  of 
Payments  Program  Provision.  An  offer 
proposing  that  a  qualifying  country  end 
product  or  a  NAFTA  country  end  product 
will  be  supplied  requires  the  Contractor  to 
supply  a  qualifying  country  end  product  or 
a  NAFTA  country  end  product,  whichever  is 
proposed,  or,  at  the  Contractor's  option,  a 
U.S.  made  end  product. 

(d)  The  offered  price  of  end  products  listed 
under  paragraphs  (c)(2)  (i)  and  (iv)  of  the  Buy 
American  Act — North  American  Free  Trade 
Agreement  Implementation  Act — Balance  of 
Payment  Program  Provision  of  the 
solicitation  must  include  all  applicable  duty. 
The  offered  price  of  qualifying  country  end 
products  or  NAFTA  country  end  products  for 
line  items  subject  to  the  North  American  Free 
Trade  Agreement  Implementation  Act, 
should  not  include  custom  fees  or  dufy. 
(End  of  clause) 

Alternate  I  (Date) 

***** 

(c)  The  Contractor  agrees  to  deliver  under 
this  contract  only  U.S.  made  end  products 
unless,  in  its  offer,  it  specified  delivery  of 
qualifying  country,  NAFTA  country,  or  non- 
NAFTA  country  end  products  in  the  Buy 
American  Act — North  American  Free  Trade 
Agreement  Implementation  Act — Balance  of 
Payments  Program  Provision.  An  offer 
proposing  that  a  qualifying  country  end 
product  or  a  Canadian  end  product  will  be 
supplied  requires  the  Contractor  to  supply  a 
qualifying  country  end  product  or  a  Canadian 
end  product,  whichever  is  proposed,  or,  at 
the  Contractor's  option,  a  U.S.  made  end 
product. 

27.  Section  252.225-7037  is  amended 
by  revising  paragraph  (i)(10)  to  read  as 
follows: 

252.225-7037    Duty-Frae  Entry— NAFTA 
Country  End  Products  and  Suppllea. 

*        *        »        *        • 

(i)    *    •    • 

(10)  An  agreement  by  the  Contractor  that 
dufy  shall  be  paid  by  the  Contractor  to  the 
extent  that  such  supplies,  or  any  portion  (if 
not  .scrap  or  salvage),  arc  diverted  to 
nongovernmental  use  other  than  as  a  result 
of  a  competitive  sale  made,  directed,  or 
authorized  by  the  Contracting  Officer;  and 


28.  Section  252.226-7001  is  amended 
by  revising  the  section  title,  clause  title 
and  date,  and  paragraph  (b)  to  read  as 
follows: 

252.226-7001    Historically  Biacic  College  or 
University  artd  Minority  Institution  Status. 

***** 

HISTORICALLY  BLACK  COLLEGE  OR 
UNIVERSITY  AND  MINORITY 
INSTITUTION  STATUS  (DATE) 

***** 

(b)  Status. 

If  applicable,  the  offeror  shall  check  the 
appropriate  box  below: 

A  historically  black  college  or 

university 
A  minority  institution 


(End  of  provision) 

29.  Section  252.227-7036  is  revised  to 
read  as  follows: 

252.227-7036    Declaration  of  Technical 
Data  Conformity. 

As  prescribed  at  227.7103-6(e)(3)  or 
227.7104(e)(5),  use  the  following  clause: 

Declaration  of  Technical  Data  Conformify 
(Date) 

All  technical  data  delivered  under  this 
contract  shall  be  accompanied  by  the 
following  written  declaration:  The 

Contractor, ,  hereby 

declares  that,  to  the  best  of  its  knowledge  and 
belief,  the  technical  data  delivered  herewith 

under  Contract  No. is  complete, 

accurate,  and  complies  with  all  requirements 

of  the  contract. 

Date    

Name  and  Title  of  Authorized  OfBcial  

(End  of  clause) 

252.233-7000    [Removed] 

30.  Section  252.233-7000  is  removed. 

31.  Section  252.236-7003  is  amended 
by  revising  paragraphs  (c)(1)  and  (c)(2) 
and  the  introductory  text  of  paragraph 
(c)(3)  to  read  as  follows: 

252.236-7003    Payment  for  MobiHzation 
and  Preparatory  WortL 

***** 

<c)*  *  • 

(1)  An  account  of  the  Contractor's  actual 
expenditures; 

(2)  Supporting  documentation,  including 
receipted  bills  or  copies  of  payrolls  and 
freight  bills;  and 

(3)  The  Contractor's  dociunentation — 


252.236-7006    [Amended] 

32.  Section  252.236-7006  is  amended 
by  removing  paragraph  (c)  and 
redesignating  paragraph  (d)  as. 
paragraph  (c). 

252.239-7007    [Amended] 

33.  Section  252.239-7007  is  amended 
in  paragraph  (d)(1)  by  removing  the 
word  "certified". 


252.247-7001     [Amended] 

34.  Section  252.247-7001  is  amended 
in  paragraph  (g)  by  removing  the  word 
"certification"  and  inserting  the  word 
"statement"  in  its  place. 

[FR  Doc.  96-22618  Filed  &-5-96;  8:45  am) 

BHXJNQCOOE  SOOO  04  M 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 


50  CFR  Part  17 

Endar>gered  and  Threatened  Wildlife 
and  Plants;  Notice  of  Public  Hearing 
and  Reopening  of  Public  Ck>nwnent 
Period  on  Proposed  Endangered 
Status  for  Tviro  San  Fransciso  Bay 
California  Tidal  Marsh  Plants 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Proposed  rule;  notice  of  public 
hearing  and  reopening  of  public 
comment  period. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service),  pursuant  to  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act),  provides  notice  of  a 
public  hearing  and  reopening  of  the 
comment  period  on  the  proposed 
endangered  status  for  Cirsium 
hydrophilum  var.  hydrophilum  (Suisim 
thistle)  and  Cordylanthus  mollis  ssp. 
mollis  (soft  bird's-beak).  All  parties  are 
invited  to  comment  on  this  proposal. 

DATES:  The  public  hearing  will  be  held 
from  6:00  p.m.  to  8:00  p.m.  on 
Wednesday,  October  2, 1996,  in 
Fairfield,  California.  The  public 
comment  period  now  closes  on  October 
15, 1996.  Any  comments  received  by  the 
closing  date  will  be  considered  in  the 
final  decision  on  this  proposal. 

ADDRESSES:  The  public  hearing  will  be 
held  at  the  Holiday  inn,  1350  Holiday 
Lane,  Fairfield,  California.  Written 
comments  and  materials  concerning  this 
proposal  should  be  sent  to  the  Field 
Supervisor,  Sacramento  Field  Office, 
U.S.  Fish  and  Wildlife  Service,  3310  El 
Camino  Avenue,  Suite  130,  Sacramento, 
California  95821-6340.  Comments  and 
materials  received,  as  well  as  the 
supporting  docummitation  used  in 
preparing  the  rule,  will  be  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORIMAT10N  CONTACT: 
Kirsten  Tarp,  Sacramento  Field  Office 
(see  ADDRESSES  section)  at  (916)  979- 
2710;  facsimile  (916)  979-2723. 
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8UPPtEMB(TARY  MFOfMATION: 
Background 

Cirsium  hydrophilum  var. 
hydrophilum  (Suisun  thistle)  and 
Cordylanthm  mollis  ssp.  moUis  (soft 
bird's  beak)  are  restricted  to  salt  or 
braclush  tidal  marshes  within  the  San 
Francisco  Bay  area  in  northffln 
California.  Habitat  conversion,  changes 
in  salinity  of  tidal  marshes,  water 
pollution,  indirect  effects  of 
urbanization,  habitat  fragmentation, 
mosquito  abatement  activities  such  as 
off-road  vehicle  use  and  dredging, 
competition  with  non-native  plants, 
insect  predation,  chance  environmmtal 
events,  inadequacy  of  existing  laws, 
erosion,  and  other  human*€au8ed 
activities  vatiously  threaten  these 
plants.  Activities  such  as  waterfowl 
hunting,  bird  watching,  and  fishing  do 
not  adverseW  affect  the  plants.  A 
proposal  to  Ust  these  two  plants  was 
published  in  the  Federal  Krister  on 
June  12, 1995  (60  FR  31000). 

Section  4(b)(5)(E)  of  the  Act  (16  U.S.C 
1531  et  seq.)  requires  that  a  public 
hearing  be  tjeld  if  it  is  requested  within 
45  days  of  tie  publication  of  the 
proposed  riile.  A  public  hearing  request 
was  received  within  the  allotted  time 
period  from  Paul  Campos,  General 
Council  for  the  Building  Industry 
Association,  Because  a  Congressional 
moratorium  on  the  Service's  activities 
associated  vfith  final  listing  actions  was 
in  efiiect  from  April  1995,  to  April  1996, 
scheduling  of  the  hearing  was  delayed. 
The  Service  has  now  scheduled  a  public 
hearing  to  be  held  on  Wednesday, 
October,  2, 1996,  from  6:00  p.m.  to  SKK) 
p.m.  at  the  Holiday  Inn,  1350  Holiday 
Lane,  Fairfield,  California. 

Anyone  vfishing  to  make  statements 
for  the  record  should  bring  a  written 
copy  of  thek  statement  to  the  hearing. 
Oral  statements  may  be  limited  in 
length  if  the  nimiber  of  parties  present 
at  the  hearing  necessitates  such  a 
limitation.  C^l  and  written  comments 
receive  equal  consideration.  The  Service 
places  no  limits  on  the  length  of  written 
comments  or  materiab  presented  at  the 
hearing  or.Qiailed  to  the  Service. 

The  comment  period  on  the  proposal 
was  to  close  on  August  21, 1995.  To 
accommodate  the  hearing,  the  public 
comment  period  is  reopened  upon 
publication  of  this  notice.  Written 
comments  may  now  be  submitted  imtil 
October  15, 1996,  to  the  Service  in  the 
ADDRESSES  section. 

The  {Himary  author  of  tlus  notice  is  Kirsten 
Taip  (see  AOMesaCB  section). 


Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973,  as 
amended:  (16  U.S.C  1531  et  seq.) 

Deted:  August  30, 1996. 
Thomas  Dwyer, 

Acting  Begional  Director,  Region  1,  U.S.  Fish 
and  Wildlife  Service. 

(FR  Doc.  96-22765  Filed  9-5-96;  8:45  am] 
BNJJNQ  COM  4310-aS-P 


DEPARTMENT  OF  COMMERCE 

NatfcMiai  Oceanic  and  Atmoapharfc 
Adminlatratlon 

50CFRPart648 

[Docket  No.  960006216-6236-02;  LO. 
0016960] 

RIN0048-AH06 

FIsheiiM  Of  the  NorlhMSlern  United 
Slates;  Amendnnent  9  to  the  Fishery 
Management  Plan  for  tha  Summar 
noundar.  Scup,  and  Black  Saa  Baaa 
FIsharlaa;  Rasubmlsslon  of 
Diaapprovad  Maaaura 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule;  request  for ' 

comments. 

SUMMARY:  NMFS  issues  this  proposed 
rule  to  obtain  pubUc  comments 
concerning  a  provision  of  Amendment  9 
to  the  Fishery  Management  Plan  (FMP) 
for  the  Summer  Flounder,  Scup,  and 
Black  Sea  Bass  Fisheries  that  was 
initially  disapproved,  but  that  has  been 
revised  and  resubmitted  by  the  Mid- 
Atlantic  Fishery  Management  Coimcil 
(Coimcil).  This  measure  would  establish 
a  quarterly  coastwide  commercial  quota 
setting  mechanism  with  trip  limits  for 
the  coastal  states  from  Maine  through 
North  Carolina.  The  intent  of 
.Amendment  9  is  to  reduce  fishing 
mortality  and  to  allow  the  stock  to 
rebuild. 

DATES:  Public  comments  must  be 
received  on  or  before  September  26, 
1996. 

ADDRESSES:  Send  comments  on  this 
proposed  rule  to  Dr.  Andrew  A. 
Rosenberg,  Regional  Administrator, 
Northeast  Regional  Office,  NMFS,  One 
Blackburn  Drive:  Gloucester,  MA  01930. 
Mark  the  outside  of  the  envelope. 
"Conunents  on  the  Resubmitted  Black 
Sea  Bass  Measure." 

Copies  of  the  resubmitted  portion  of 
Amendment  9  and  other  sup{>OTting 
documents  are  available  upon  request 


from  David  R.  Keifer,  Executive 
Director,  Mid-Atlantic  Fishery 
Management  Council,  Room  2115, 
Federal  Building,  300  South  New  Street, 
Dover,  DE  19901. 

FOR  FURTHER  INFORMATION  CONTACT: 
Regina  L.  Spallone,  Fishery  Policy 
Analyst,  508-281-9221. 

8UPPI.EMENTARY  INFORMATION: 

Background 

The  Council  submitted  Amendment  9 
for  Secretarial  review  on  June  20, 1996. 
On  July  19. 1996.  NMFS,  on  behalf  of 
the  Secretary  of  Commerce,  after  a 
preliminary  evaluation  of  Amendment 
9,  as  authorized  under  section 
304(a)(1)(A)  of  the  Magnuson  Fishray 
Management  and  Conservation  Act 
(Magnuson  Act),  disapproved  the 
provision  that  would  nave  implemented 
a  state-by-state  quota  for  black  sea  bass 
in  1998.  A  proposed  rule  to  implement 
the  remainder  of  Amendment  9  was 
published  on  August  21, 1996  (61  FR 
43217). 

Hie  Coimcil  revised  the  quota 
provision  to  address  NMFS'  concerns, 
which  are  summarized  in  the  preamble 
to  the  proposed  rule,  and,  imder  section 
304(b)(3)(A)  of  the  Magnuson  Act, 
submitted  for  Secretarial  review  a 
proposed  measure  that  would 
implement  a  quarterly  coastwide  quota 
with  trip  limits  that  would  be  allocated 
to  the  commercial  black  sea  bass  fishery 
from  Maine  through  North  Carolina. 

Propoeed  Measnrea 

The  resubmitted  measure  would 
implement  in  1998  a  quarterly 
coastwide  quota  with  trip  limits  that 
would  be  allocated  to  the  commercial 
black  sea  bass  fishery  from  Maine 
through  North  Carolina.  The  allocation 
and  the  associated  percentages  for  the 
total  quota  would  be:  January-March 
(38.64  percent),  April-June  (29.26 
percent),  July-September  (12.33 
percent),  and  October-December  (19.77 
percent).  Under  the  proposed  measure, 
any  black  sea  bass  landed  by  a  vessel 
possessing  a  black  sea  bass  moratorium 
permit  would  count  towards  the  quota, 
regardless  of  where  the  fish  were 
hmvested.  Any  black  sea  bass  landed  for 
sale  by  a  vessel  without  a  moratoriiun 
permit  and  fishing  exclusively  in  state 
waters  north  of  Cape  Hatteras  would  be 
counted  towards  the  quota  by  the  state 
in  which  it  is  landed  purauant  to  the 
Fishery  Management  Plan  for  the  Black 
Sea  Bass  Fishery  adopted  by  the 
Atlantic  States  Marine  Fisheries 
Commission.  The  Regional  Director 
would  close  the  exclusive  economic 
zone  (EEZ)  to  possesion  of  black  sea 
bass  by  commercial  vessels  with  a 
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moratorium  permit  when  any  quarterly 
quota  has  been  landed.  States  would 
have  the  responsibility  for  closure  in 
their  state  to  further  landings. 
A  series  of  prohibitions  and 
management  measures  have  been 
proposed  to  address  NMFS"  original 
concerns  with  regard  to  monitoring  and 
enforcement  in  the  State  of  North 
Carolina.  For  example,  because  all 
landings  of  black  sea  bass  by  vessels 
with  moratorium  permits  would  count 
against  the  quota,  landings  of  black  sea 
bass  in  states  south  of  North  Carolina  by 
these  vessels  would  diminish  the 
accuracy  of  the  quota  monitoring.  The 
states  of  Maine  through  North  Carolina 
have  an  investment  in  the 
administration  of  the  quota  system.  In 
the  event  of  a  closure  in  the  EEZ  north 
of  Cape  Hatteras.  vessels  with 
moratorium  permits  could  not  possess 
black  sea  bass  either  north  or  south  of 
Cape  Hatteras  in  order  to  maintain  the 
integrity  of  that  closure,  as  it  would  be 
impossible  to  determine  the  harvest 
location  of  the  black  sea  bass  on  board. 
As  a  consequence,  owners  of  vessels 
that  have  both  a  moratorium  permit  and 
a  snapper-grouper  permit  would  be 
prevented  from  using  their  snapper- 
grouper  permit  to  land  black  sea  bass 
south  of  Cape  Hatteras,  unless  they 
relinquish  their  moratorium  permit. 
Therefore,  to  allow  vessel  owners  with 
moratorium  permits  greater  flexibility  to 
fish  for  and  land  black  sea  bass  south  of 
Cape  Hatteras,  vessel  owners  could 
voluntarily  relinquish  their  moratorium 
permit  during  a  closure  and  fish  the 
southern  stock  of  black  sea  bass  under 
their  valid  snapper-grouper  permit. 
After  a  6-month  delay  for  administrative 
and  enforcement  purposes,  they  could 
reapply  for  a  moratorium  permit  and 
again  be  subject  to  the  provisions  of  that 
permit.  It  is  anticipated  that  with  these 
specific  restrictions  in  place, 
implementation,  monitoring,  and 
enforcement  of  the  quota  would  be 
possible. 

Classification 

Section  304(a)(l)(D)(ii)  of  the 
Magnuson  Act,  as  amended,  requires 
NMFS  to  publish  regulations  proposed 
by  a  Council  within  15  days  of  receipt 
of  the  amendment  and  proposed 
regulations.  At  this  time,  NMFS  has  not 
determined  whether  the  measiues  that 
this  rule  would  implement  are 
consistent  with  the  national  standards, 
other  provisions  of  the  Magnuson  Act, 
and  other  applicable  law.  NMFS,  in 
making  that  determination,  will  take 
into  account  the  information,  views,  and 
comments  received  during  the  comment 
period. 


This  proposed  rule  has  been 
determined  to  be  not  significant  for  the 
purposes  of  E.O.  12866. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation,  Department 
of  Commerce,  certified  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  that  this 

proposed  rule  issued  under  authority  of 
section  304(a)  of  the  Magnuson  Fishery 
Conservation  and  Management  Act  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities  during 
the  1997  fishing  year.  The  proposed  rule 
would  implement  a  coastwide  commercial 
quota  setting  mechanism  with  trip  limits 
allocated  to  quarterly  periods  (quota)  for  the 
black  sea  bass  fishery  in  coastal  states  from 
Maine  through  North  Carolina. 

Because  the  quota  would  not  be  initiated 
until  1998,  there  will  be  no  immediate  effects 
on  small  entities  fit>m  this  rulemaking. 
During  the  1997  fishing  year,  the  Black  Sea 
Bass  Monitoring  Committee  (Monitoring 
Committee)  will  recommend  a  coastwide 
commercial  quota  and  trip  limits  for  1998. 
The  Monitoring  Committee  will  review 
commercial  and  recreational  catch  data; 
current  estimates  of  fishing  mortality;  stock 
status;  recent  estimates  of  recruitment; 
virtual  population  analysis  results;  levels  of 
noncompliance  by  fishermen  or  individual 
states;  impact  of  size/mesh  regulations;  and 
other  information,  and  recommend  to  the 
Mid-Atlantic  Fishery  Management  Council 
(Council)  the  allowable  levels  of  fishing  and 
other  restrictions  necessary  to  achieve  the 
specified  target  exploitation  rates.  Based  on 
the  Council's  consideration  of  these  factors 
and  resulting  recommendation,  NMFS  will 
issue  the  proposed  specifications  for  the  1998 
quota.  If  it  is  determined  that  the  proposed 
specifications  will  not  have  a  significant 
economic  impact  on  a  substantial  number  of 
small  entities,  it  will  be  so  certified.  If  not, 
an  initial  regulatory  flexibility  analysis  will 
be  prepared  at  that  time. 

The  Council  has  determined  that  the 
revised  measure  has  no  impact  on  the 
previous  determination  that 
Amendment  9  is  consistent  to  the 
maximum  extent  practicable  with  the 
approved  coastal  zone  management 
programs  of  the  Atlantic  states.  The 
Amendment  9  submission  from  the 
Council  analyzed  the  impacts  of  a 
bimonthly  coastwide  quota  and  the 
change  to  a  quarterly  system  is 
insignificant  for  the  reasons  outlined 
above.  Therefore,  the  proposed  modified 
measure  falls  within  the  scope  of  the 
Coastal  Zone  Management  Act 
consistency  review  conducted  for 
Amendment  9. 

List  of  Subjects  in  50  CFR  Part  648 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 


Dated:  August  30, 1996. 
Nancy  Foater, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  the  proposed  rule  published 
at  61  FR  43217,  August  21,  1996, 
proposing  to  amend  50  CFR  part  648  is 
further  proposed  to  be  amended  as 
follows: 

PART  648— FISHERIES  OF  THE 
NORTHEASTERN  UNITED  STATES 

1.  The  authority  citation  for  part  648 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  etseq. 

2.  In  §  648.4  paragraphs  (a)(7)(i)(C), 
(a)(7)(i)(D),  (a)(7){i)(E),  and  (a)(7)(i)(F) 
are  redesignated  as  (a)(7)(i)(D), 
(a)(7)(i)(E),  (a)(7)(i)(F),  and  (a)(7)(i)(G). 
respectively,  and  paragraph  (a)(7)(i)(C) 
is  added  to  read  as  follows: 

S  648.4    Vessel  permits. 

•  *        *        •        • 

(a)(7)  •  •  * 

(i)  *  *  • 

(C)  Voluntary  relinquishment  of 
permit.  A  moratorium  permit  for  the 
black  sea  bass  fishery  that  is  voluntarily 
relinquished  or  surrendered  to  the 
Regional  Director  will  be  reissued  at  the 
vessel  owner's  request  after  a  minimum 
period  of  6  months  from  the  date  of 
cancellation. 

*  *        *        *        • 

3.  In  §  648.14  paragraph  (t)(3)  is 
revised,  and  paragraphs  (t)(9)  through 
(t)(ll)  are  added,  inclusively,  to  read  as 
follows: 

§64ai4    Prohibitions. 

(t)  •  •  • 

(3)  Land  black  sea  bass  for  sale  in  any 
state,  or  part  thereof,  north  or  south  of 
35°15.3'  N.  lat.  after  the  effiactive  date  of 
the  notification  published  in  the 
Federal  Register  stating  that  the 
commercial  coastwide  quota  has  been 
harvested  and  the  EEZ  is  closed  to  the 
harvest  of  black  sea  bass. 


(9)  Possess,  retain  or  land  black  sea 
bass  harvested  in  or  from  the  EEZ  in 
excess  of  the  commercial  trip  limit 
established  pursuant  to  §  648.140. 

(10)  Land  olack  sea  bass  for  sale  in 
any  state  south  of  North  Carolina. 

(11)  Possess  black  sea  bass  harvested 
in  or  from  the  EEZ  north  or  south  of 
35''15.3'  N.  lat.  after  the  effective  date  of 
the  notification  published  in  the 
Federal  Register  stating  that  the 
commercial  coastwide  quota  has  been 
harvested  and  the  EEZ  is  closed  to  the 
harvest  of  black  sea  bass. 
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..  _.  §fe48.140  paragraphs  (b)(1) 
through  (b)(7)  are  redesignated  as  (b)(3) 
through  (b)(9),  respectively,  paragraphs 
(b)(1)  and  (b)(2)  are  added,  paragraph  (c) 
is  revised,  and  paragraph  (d)  is  added  to 
read  as  fallows: 

S64&140'  Catch  quotas  and  other 
raatrlctioAs. 

(a)'*i* 

(b)  *  *  * 

(1)  A  cpnimerciai  quota  allocated  to 
quarterly  periods  set  from  a  range  of  (0) 
to  the  maximum  allowed  to  achieve  the 
specified  target  exploitation  rate 
specified  in  paragraph  (a)  of  this 
section.  Implementation  of  this  measure 
will  begin  in  1998. 

(2)  A  commercial  trip  limit  set  from 
a  range  olf  (0)  to  the  maximum  allowed 
to  assure  that  the  quarterly  quota  is  not 

exceeded- 

•         *    •    «         «        • 

(c)  Annual  fishing  measures.  The 
Demersa)  Species  Committee  shall 
review  the  recommendations  of  the 
Black  Sea  Bass  Monitoring  Committee. 
Based  on  these  recommendations  and 
any  pubKc  comment,  the  Demersal 
Species  Committee  shall  make  its 
recommendations  to  the  Council  with 
respect  to  the  measures  necessary  to 
assure  that  the  target  exploitation  rate 
specified  in  paragraph  (a)  of  this  section  . 
are  not  ^ceeded.  The  Council  shall 
review  these  recommendations  and, 
based  on  the  recommendations  and 
public  comment,  make 
recommendations  to  the  Regional 
Director  jwith  respect  to  the  measures 
necessary  to  assure  that  the  target 
exploita^on  rate  specified  in  paragraph 
(a)  of  thik  section  is  not  exceeded. 
Included  in  the  recommendation  will  be 
supporting  documents,  as  appropriate, 
concem^g  the  environmental  and 
economic  impacts  of  the  proposed 
action.  The  Regional  Director  will 
review  these  recommendations  and  any 
recommendations  of  the  Commission. 
After  suth  review,  the  Regional  Director 
will  publish  a  proposed  rule  in  the 
Federal  Register  by  October  15  to 
implement  a  quarterly  coastwide 
commercial  quota,  a  recreational  harvest 
limit,  ann  additional  management 
measures  for  the  commercial  fishery.  A 
proposed  rule  will  be  published  in  the 
Federal  Register  by  February  15  to 
implement  additional  management 
measure^  for  the  recreational  fishery,  if 
the  Regional  Director  determines  that 
such  mepsures  are  necessary  to  assuri  ■ 
that  the  target  exploitation  rate  specified 
in  paragraph  (a)  of  this  section  is  not 
exceeded.  After  considering  public 
commer  t,  the  Regional  Director  will 
publish  1  final  rule  in  the  Federal 
Register  to  implement  the  measures 


necessary  to  assure  that  the  target 
exploitation  rate  specified  in  paragraph 
(a)  of  this  section  is  not  exceeded. 

(d)  Distribution  of  annual  quota.  (1) 
Beginning  January  1, 1998,  a  coastwide 
commercial  quota  will  be  allocated  by 
quarterly  periods  based  upon  the 
following  percentages: 

Quarterly  Commercial  Quota 
Shares 


Quarter 

Share 
(percent) 

January-March 

AprikJune . 

Julv-Seotemt>er .........._   ...... 

38.64 
29.26 
12.33 

19.77 

(2)  All  black  sea  bass  landed  for  sale 
in  the  states  from  North  Carolina 
through  Maine  by  a  vessel  with  a 
moratorium  permit  issued  imder 
§  B48.4(a)(7)  of  this  part  shall  be  applied 
against  that  quarter's  coastwide 
commercial  quota,  regardless  of  where 
the  black  sea  bass  were  harvested.  All 
black  sea  bass  landed  for  sale  in  the 
states  from  North  Carolina  through 
Maine  by  any  vessel  without  a 
moratorium  permit  and  fishing 
exclusively  in  state  watere  north  of 
35''15.3'  N.  lat.  will  be  counted  against 
the  quota  by  the  state  in  which  it  is 
landed  pursuant  to  the  Fishery 
Management  Plan  for  the  Black  Sea  Bass 
Fishery  adopted  by  the  Atlantic  States 
Marine  Fisheries  Commission.  The 
Regional  Director  will  determine  the 
date  on  which  the  quarterly  quota  will 
be  harvested  and  the  EEZ  north  of 
35"'15.3'  N.  lat.  closed.  The  Regional 
Director  will  publish  a  notice  in  the 
Federal  Register  advising  that,  upon 
that  date,  no  vessel  may  possess  black 
sea  bass  in  this  area  during  a  closiire, 
nor  may  vessels  issued  a  moratorium 
permit  land  black  sea  bass  during  the 
closure.  Any  overages  of  the  commercial 
coastwide  quota  landed  will  be 
deducted  from  that  quarter's  coastwide 
quota  for  the  following  year. 

IFR  Doc.  96-22752  Filed  9-5-96;  8:45  am) 
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50  CFR  Part  679 
p.D.  082796A] 
RIN0648-AH28 

Fisheries  of  the  Exclusive  Economic 
Z     }  Off  Alaska;  Protection  of  Red 
'   ,ig  Crab  In  Bristol  Bay 

agency:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 


ACTION:  Notice  of  Availability  of  an 
Amendment  to  the  fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  area; 
request  for  conunents. 

SUMMARY:  The  North  Pacific  Fishery 
Management  Council  (Council)  has 
submitted  Amendment  37  to  the  Fishery 
Management  Plan  for  the  Groundfish 
Fishery  of  the  Bering  Sea  and  Aleutian 
Islands  Area  (FMP)  for  Secretarial 
review.  Amendment  37  would  establish 
the  Red  King  Crab  Savings  Area  trawl 
closure  and  the  Nearshore  Bristol  Bay 
trawl  closure,  require  increased  observer 
coverage  on  some  vessels  in  the  closure 
areas,  and  adjust  the  Zone  1  red  king 
crab  prohibited  species  catch  limits 
based  on  Bristol  Bay  red  king  crab 
abundance  and  biomass. 
DATES:  Comments  on  the  FMP 
amendment  should  be  submitted  on  or 
before  October  29, 1996. 
ADDRESSES:  Comments  on  the  FMP 
amendment  should  be  submitted  to 
Ronald  J.  Berg,  Chief,  Fisheries 
Management  Division,  Alaska  Region, 
NMFS,  P.O.  Box  21668,  Juneau,  Alaska, 
99802-1668,  Attn:  Lori  Gravel,  or 
delivered  to  the  Federal  Building,  709 
West  9th  Street,  Juneau,  AK.  Copies  of 
Amendment  37  and  the  environmental 
assessment/regulatory  impact  review/ 
initial  regulatory  flexibility  analysis 
(EA/RIR/IRFA)  prepared  for  the 
amendment  are  available  ftx)m  the  North 
Pacific  Fishery  Management  Council, 
605  West  4th  Avenue.  Suite  306, 
Anchorage,  AK  99501-2252;  telephone 
907-271-2809. 

FOR  FURTHER  INFORMATION  CONTACT:  Kaja 
Brix,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act) 
requires  that  each  Regional  Fishery 
Management  Council  submit  any  fishery 
management  plan  or  plan  amendment  it 
prepares  to  NMFS  for  review  and 
approval,  disapproval,  or  partial 
disapproval.  The  Magnuson  Act  also 
requires  that  NMFS.  upon  receiving  a 
fishery  management  plan  or 
amendment,  immediately  publish  a 
notice  that  the  fishery  management  plan 
or  amendment  is  available  for  public 
review  and  comment.  NMFS  will 
consider  the  public  comments  received 
during  the  comment  period  in 
determining  whether  to  approve  the 
FMP  or  amendment. 

Bering  Sea  crab  stocks  are  currently  at 
relatively  low  levels  based  on  1995 
NMFS  bottom  trawl  survey  data,  which 
indicated  that  exploitable  biomass  of 
Bristol  Bay  red  king  crab  is  at  about  one- 
fifth  record  levels.  The  red  king  crab 
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stock  is  at  its  lowest  level  since  the 
fishery  was  closed  after  the  first  stock 
collapse  in  1983.  In  1994  and  1995, 
Bristol  Bay  was  closed  to  red  king  crab 
fishing  because  the  female  threshold  of 
8.4  million  crab  was  not  reached.  In 
addition,  the  annual  NMFS  trawl 
surveys  indicated  little  prospect  for 
increased  recruitment  of  mature  males 
or  females,  and  low  female  spawning 
biomass.  Also,  the  area  east  of  163°  W. 
long,  was  closed  to  Tanner  crab  fishing 
to  minimize  the  bycatch  of  female  red 
king  crabs. 

In  view  of  the  declining  fed  king  crab 
stock  and  the  need  to  further  protect 


and  conserve  red  king  crab  in  the  Bristol 
Bay  area  of  the  Bering  Sea,  Amendment 
37  would  implement  the  following 
management  measures: 

1.  A  year  round  closiue  in  a  portion 
of  Bristol  Bay,  the  Red  King  Crab 
Savings  Area  (RKCSA),  to  directed 
fishing  for  groundfish  by  vessels  using 
non-pelagic  trawl  gear; 

2.  A  year  round  closure  to  all  trawling 
in  the  nearshore  waters  of  Bristol  Bay, 
except  that  a  portion  would  be  left  open 
during  the  period  April  1  to  June  15 
each  year;  and 

3.  Adjustments  to  the  Zone  1  PSC 
limit  for  red  king  crab  taken  in  trawl 
fisheries. 


Amendment  37  is  intended  to  protect 
declining  populations  of  red  king  crab 
and  to  further  the  goals  and  objectives 
oftheFMP. 

List  <rfSubiect8  in  50  CFR  Part  679 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C  773  et  seq.  and  1801 
etseq. 

Dated:  August  30, 1996. 
Gary  C  Mitflock. 

Director.  Office  of  Sustainable  risheries. 
National  Marine  Fisheries  Service. 
[PR  Doc.  96-22724  Filed  8-30-W;  4:55  pm| 
nuiNQ  cooe  asio-a-F 
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DEPARTMENT  OF  AGRICULTURE 

Submissiofi  for  0MB  Review; 
Conunent  Request 

August  30. 1096. 

The  Department  of  Agriculture  has 
submitted  tfie  following  information 
collection  requireraentls)  to  0MB  for 
review  andjclearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Comments 
regarding  tkese  information  collections 
are  best  assjured  of  having  their  full 
effect  if  received  within  30  days  of  this 
notification.  Comments  should  be 
addressed  to:  Desk  Officer  For 
Agriculture,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB), 
Washington.  D.C.  20503  and  to 
Department  Clearance  Officer,  USDA, 
OaO,  Mail  Stop  7602,  Washington,  D.C. 
20250-7602.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  (20^)  720-6204  or  (202)  720- 
6746. 

Rural  Business-Cooperative  Service 

•Title:  Survey — Cooperative 
Coordinatipn  of  Production  and 
Harvesting]  Decision. 

Summaiy:  The  information  will  be 
collected  from  cooperatives  involved  in 
the  produotion  and  marketing  of  firuits, 
vegetables  and  specialty  crops  for  the 
purpose  of  determining  to  what  extent 
these  cooperatives  manage  and 
coordinate  production  practices  and 
harvesting  schedules  with  member 
growers. 

Need  an  d  Use  of  the  Information:  The 
objectives  of  this  research  study  are  to 
determine  the  extent  that  fruit  and 
vegetable  cooperatives  coordinate 
productioi  and  harvesting  decisions, 
examine  tie  effects  these  practices  have 
on  operating  efficiency  and 
competitiveness  and  to  identify 
conditions  and  situations  where 
implemenation  of  coordination 


practices  will  have  their  greatest 
economic  impact. 

Description  of  Respondents:  Business 
or  other  for-profit:  Farms. 

Number  of  Respondents:  210. 

Frequency  of  Responses:  Reporting: 
Other,  one-time. 

Total  Burden  Hours:  210. 

Rural  Housing  Service 

Title:  CFR  1944-J,  Section  504  Rural 
Housing  Loans  and  Grants. 

Summary:  The  objective  of  the 
Section  504  loan/grant  program  is  to 
assist  eligible,  very  low  income,  owner/ 
occupants  repair  single  family  homes 
located  in  rural  areas.  Grants  are  only 
available  for  repairs  that  remove  health 
or  safety  hazards. 

Need  and  Use  of  the  Information:  The 
information  is  used  to  verify  program 
eligibility  requirements,  to  secure  loan/ 
grant  assistance  and  to  enstue  that  the 
program  is  administered  in  a  manner 
consistent  with  legislative  and 
administrative  requirements. 

Description  of  Respondents: 
Individuals  or  households. 

Number  of  Respondents:  20,997. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  1,679. 

Agricultural  Marketing  Service 

Title:  Tart  Cherries  Grown  in  the 
States  of  Michigan,  New  York, 
Pennsylvania.  Oregon,  Utah, 
Washington,  Wisconsin,  Marketing 
Order  No.  930. 

Summary:  Marketing  Order  No.  930 
authorizes  the  regulation  of  tart  cherries 
for  the  purpose  of  providing  orderly 
marketing  conditions  and  to  improve 
returns  to  growers. 

Need  and  Use  of  the  Information:  The 
information  is  needed  to  establish  a 
marketing  order  for  tart  cherries  and 
will  be  used  to  determine  voter 
eligibility  and  determine  eligibility  for 
nomination  to  serve  as  producer  and 
handler  members  on  the  board. 

Description  of  Respondents:  Business 
or  other  for  profit;  Farms. 

Number  of  Respondents:  1,678 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  373. 

Food  and  Consumer  Service 

Title:  Summer  Food  Service  Program 
Claim  for  Reimbursement 

Summary:  To  fulfill  requirements  set 
forth  in  the  summer  food  service 


program  regulation  issued  by  the 
Secretary  of  Agriculture,  the  meal  and 
cost  data  must  be  collected  on  the  FCS- 
143  claim  form. 

Need  and  use  of  the  Information:  The 
claim  form  is  used  to  collect  meal  and 
cost  data  from  sponsors  in  order  to 
determine  the  reimbursement 
entitlement  for  meals  served  and  to 
manage,  plan,  evaluate  and  accoimt  for 
government  resources. 

Description  of  Respondents:  l4oi  for- 
profit  institutions. 

Number  of  Respondents:  530. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  Other, 
Summer. 

Total  Burden  Hours:  1,193. 

Food  and  Consumer  Service 

Title:  Report  of  the  Emergency  Food 
Assistance  Program  (TEFAP) 
Administrative  Costs 

Summary:  The  common  rule  entitled 
"Uniform  Administrative  Requirements 
for  Grants  and  Cooperative  Agreements 
to  State  and  local  government"  sets 
forth  financial  reporting  requirements 
for  State  agencies  administering 
nonentitlement  programs  such  as 
TEFAP. 

Need  and  Use  of  the  Information:  The 
information  is  used  to  ensure  that  States 
meet  legislatively  mandated 
requirements  and  that  States  match  all 
Federal  administrative  funds  that  are 
not  passed  down  to  local  agencies. 

Description  of  Respondents:  State, 
Local,  or  Tribal  Government; 
Individuals  or  households;  Business  or 
other  for-profit;  Not-for-profit 
institutions;  Farms;  Federal  Government 

Number  of  Respondents:  55. 

Frequency  of  Responses:  Reporting: 
Quarterly. 

Total  Burden  Hours:  963. 

Foreign  Agricultural  Service 

Title:  Export  Sales  of  U.S.  Agricultural 
Commodities — Addendum 

Summary:  The  Agricultural  Trade  Act 
of  1978  requires  mandatory  reporting  by 
all  export  sellers  of  selected  U.S. 
produced  agricultural  commodities.  The 
published  data  is  an  "early  warning"  of 
sales  activity  and  provides  basis  for 
more  informed  decisions  by  producers, 
exporters,  futures  market  participants, 
consumers  and  government. 

Need  and  Use  of  the  Information:  The 
export  sales  reporting  system  provides 
commodity  market  participants  with 
information  about  commodity  exports 


Federal  Register  /  Vol.  61,  No.  174  /  Friday,  September  6,  1996  /  Notices 


and  is  one  means  by  which  USDA  seeks 
to  ensure  fairness  and  soundness  in 
commodity  marketing. 

Description  of  Respondents:  Business 
or  other  for-profit. 

Number  of  Respondents:  308. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  Weekly. 

Total  Burden  Hours:  22,245. 
Donald  E.  Hnkher, 

Deputy  Departmental  Clearance  Officer. 
[FR  Doc.  96-22785  Filed  9-5-96;  8:45  am] 

BILUNQ  CODE  3410-01-M 
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COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List  Addition 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Addition  to  the  Procurement 
List. 


StJMMARY:  This  action  adds  to  the 
Procurement  List  a  commodity  to  be 
furnished  by  nonprofit  agencies 
emplo)ring  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  October  7. 1996. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOfl  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On  April 
26, 1996,  the  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled  published  notice  (61  FR  18571) 
of  proposed  addition  to  the  Procurement 
List.  Comments  were  received  bom  the 
ciurent  contractor  for  this  aircraft  safety 
belt.  The  contractor  indicated  that  its 
business  is  exclusively  in  military 
specification  items,  either  as  a 
contractor  for  the  Department  of  Defianse 
(DoD)  or  as  a  supplier  to  other  DoD 
contractors.  The  contractor  claimed  that 
the  Committee's  actions  in  the  past  have 
generally  served  to  injure  or  seriously 
impede  the  progress  of  small 
manufacturers  like  itself.  The  contractor 
also  claimed  that  the  Committee's 
practice  of  taking  items  fi-om  a  family  of 
similar  products  produced  by  small 
manufacturers  frustrates  the  investment 
strategies  which  lead  small  businesses 
to  offer  families  of  products  because 
they  can  use  components 
interchangeably  to  provide  cost-effective 
products  at  lower  prices.  The  contractor 
stated  that  the  Committee's  actions  in 
adding  aircraft  safety  belts  to  the 


Procurement  List  in  1983  and  1987  have 
cost  the  contractor  millions  of  dollars  in 
sales  volume.  As  a  result,  the  contractor 
considers  the  Committee's  program  to 
be  its  most  significant  competitor  and 
the  most  significant  impediment  the 
contractor  faces  in  its  attempt  to  grow 
from  a  small  to  a  mid-size  business. 

It  is  true  that  there  could  be  some  cost 
savings  realized  by  a  contractor  by 
purchasing  larger  quantities  of 
components.  However,  there  is  no 
requirement  for  a  contractor  to  pass 
these  savings  to  the  Government  in  the 
■    form  of  lower  prices  for  the  product 
being  procured.  Moreover,  the 
contracting  activity  did  not  aggregate 
the  proposed  item  with  other  family 
items  in  an  effort  to  obtain  lower  prices. 
Consequently,  the  Committee  must 
assume  that  the  contracting  activity 
didn't  consider  that  purchasing  the 
items  as  a  family  would  result  in  lower 
prices.  The  nonprofit  agency  will  be 
requested  to  solicit  quotations  from  the 
commenter's  firm  for  the  components 
that  the  firm  produces. 

As  the  contractor  noted  in  its 
comments,  the  Committee's  primary 
measure  of  impact  of  a  Procurement  List 
addition  on  a  current  contractor  is  the 
percentage  of  the  contractor's  sales 
which  the  addition  represents.  This 
addition  represents  a  very  small 
percentage  of  the  contractor's  sales.  In 
addition,  the  Committee  does  look  at  the 
impact  of  previous  additions  on  a 
contractor.  However,  the  Committee 
gives  greater  weight  to  the  impact  of 
recent  additions,  and  less  to  earlier 
ones,  particularly  when  the  contractor's 
sales  have  increased  since  the  addition 
occurred.  The  reason  for  this  approach 
is  that  contractors  usually  recover  from 
Committee  impacts,  so  earlier  impacts 
are  not  often  a  significant  factor  in  the 
total  impact  on  a  contractor  of  a  new 
addition  to  the  Procurement  List  In  this 
case,  the  contractor's  sales  have 
increased  since  the  1983  and  1987 
additions  and  a  1991  addition  of 
another  commodity  where  it  was  the 
current  contractor.  Accordingly,  the 
Committee  has  determined  that  the 
current  addition  of  an  aircraft  safety  belt 
to  the  Procurement  List  will  not  have  a 
severe  adverse  impact  on  the  current 
contractor. 

The  Committee  has  interpreted  the 
contractor's  comments  about  the  impact 
of  the  Committee's  Javits- Wagner-O'Day 
(JWOD)  Program  on  small  business 
generally  as  a  contention  that  the 
Committee  should  not  add  to  its 
Procurement  List  commodities 
manufactured  by  small  businesses.  The 
Committee  does  not  agree  with  this 
contention.  The  great  majority  of 
nonprofit  agencies  participating  in  the 


JWOD  Program  are  small  organizations, 
and  their  business  capacities  are  similar 
to  those  of  small  businesses.  The 
Committee  would  not  be  able  to  fulfill 
its  statutory  mandate  of  creating  jobs  for 
people  who  are  blind  or  have  other 
severe  disabilities  through  nonprofit 
agencies  if  it  could  not  add  commodities 
manufactured  by  small  businesses  to  its 
Procurement  List.  In  addition,  the  JWOD 
Program's  share  of  Federal  contracts  is 
only  a  very  small  percentage  of  the  size 
of  small  businesses'  share  of  Federal 
contracting.  Consequently,  small 
businesses,  including  the  contractor, 
will  not  be  significantly  im[)eded  by  the 
JWOD  Program  from  competing  for  DoD 
and  other  Federal  contracts. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodity  and  impact  of  the 
addition  on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  commodity  listed 
below  are  suitable  for  procurement  by 
the  Federal  Government  imder  41  U.S.C 
46-48C  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodity  to  the  Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodity. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits- Wagner- 
O'Day  Act  (41  U.S.C.  46-48C)  in 
connection  with  the  commodity 
proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodity  is  hereby  added  to  the 
Procurement  List: 

Belt,  Aircraft  Safety 
1680-00-163-1570 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 
Beverly  L.  Milkman, 
Executive  Director. 
IFR  Doc.  96-22776  Filed  9-5-96;  8:45  am| 
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Procurement  List  Additions 

agency:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Ac^itions  to  the  Procurement 

List. 


Thi 


summary:  This  action  adds  to  the 
Procurement  List  commodities  and 
services  to  be  furnished  by  nonprofit 
agencies  eipploying  persons  who  are 
blind  or  hsjve  other  severe  disabilities. 
EFFECTIVE  DATES:  October  7. 1996. 

ADDRESSES:  Committee  for  Purchase 
From  PeopJe  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403. 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHtR  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  Chi  April 
5,  June  21.  28,  July  26, 1996,  the 
Committee  for  Purchase  From  People 
Who  Are  Blind  or  Severely  Disabled 
published  hotices  (61  F.R.  15225,  31927, 
33710  and  39118)  of  proposed  additions 
to  the  Proourement  List. 

After  coesideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodities  and  services  and 
impact  of  t|ie  additions  on  the  current 
or  most  redent  contractors,  the 
Committee  has  determined  that  the 
commodities  and  services  listed  below 
are  suitable  for  procurement  by  the 
Federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  ajsignificant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  a^on  will  not  result  in  any 
additional  ireporting,  recordkeeping  or 
other  compliance  requirements  few  small 
entities  otler  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  will  not  have  a  severe 
economic  Impact  on  current-contractors 
for  the  coiimodity  and  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Govemmeht. 

4.  Therei  are  no  known  regulatory 
altemativ^  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Ac^(41  U.S.C.  46-48c)  in 
connectio^  with  the  commodities  and 
services  pioposed  for  addition  to  the 
Procurement  List.  Accordingly,  the 
following  commodities  and  services  are 
hereby  added  to  the  Procurement  List: 


Commodities 

Tool  Box  and  Kit 

5140-01-424-9917  ^x) 
5180-O1-423-6468  (kit) 

Services 

Grounds  Maintenance,  Scott  Air  Force  Base, 

Illinois 
Janitorial/Custodial,  Federal  Building  and 

U.S.  Courthouse,  46  E.  Ohio  Street, 

Indianapolis,  Indiana 
Janitorial/Grounds  Maintenance,  Caiexico 

East  Border  Station,  Caiexico,  California 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  ujader  those  contracts. 
Beverly  L.  Milkman, 
Executive  Director. 
IFR  Doc.  96-22777  Filed  9-5-96;  8:45  amj 

MJJNQ  COOC  a363-01-M 


Procurement  List  Addition 

AQBICY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Addition  to  the  Procurement 

List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  a  commodity  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  October  7, 1996. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arhngton,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT. 
Beverly  Milkman  (703)  603-7740. 
SUPPt-EMENTARY  INFORMATION:  On  May 
24, 1996,  the  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled  published  notices  (61  FR 
26266)  of  proposed  addition  to  the 
Procurement  List.  Comments  were 
received  fit>m  the  current  contractor  for 
the  typewriter  ribbon  in  response  to  a 
request  for  sales  data.  The  contractor 
indicated  that  the  Government  contract 
for  this  ribbon  represented  a  significant 
portion  of  the  company's  sales,  and  that 
loss  of  the  contract  would  require 
personnel  layoffs  which  would  have 
adverse  effects  on  the  small  community 
where  the  contractor  is  located.  In  order 
to  mitigate  this  impact,  the  Conunittee 
decided  to  add  only  40  percent  of  the 
Government  requirement  for  the  ribbon 
to  the  Procurement  List  rather  than  the 
100  percent  originally  contemplated. 
The  impact  of  this  reduced  addition  on 
the  contractor  is  below  the  percentage 
which  the  Committee  considers  to  be 
severe  adverse  impact  and  should  not 


result  in  the  level  of  impact  predicted 
by  the  contractor. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodities  and  impact  of  the 
addition  on  the  current  or  most  recent 
contractors,  the  Committee  has  » 
determined  that  the  commodity  listed 
below  are  suitable  for  procurement  by 
the  Federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodity  to  the  Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors, 
for  the  commodity. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodity 
proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodity  is  hereby  added  to  the 
Procurement  List: 

Ribbon,  Typewriter 
7510-01-219-2309 
(40%  of  the  Government's  requirement) 

This  action'does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 
Beveriy  L.  Milkman, 
Executive  Director. 
(FR  Doc.  96-22778  Filed  9-5-96;  8:45  am) 

BILUNO  CODE  OSS-OI-M 


Proposed  Addition  and  Deletions 

AQBICY:  Conunitte  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  addition  to  and 

deletions  fix)m  procurement  list. 

summary:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
a  service  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities, 
and  to  delete  commodities  previously 
furnished  by  such  agencies. 
COMMENTS  MUST  BE  RECBVED  ON  OR 
BiEFORE:  October  7, 1996. 
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ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEIIEMTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

Addition 

If  the  Committee  approves  the 
proposed  addition,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  service  listed  below  from 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
service  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  service. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
service  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits- Wagner 
O'Day  Act  (41  U.S.C.  4&-48c)  in 
connection  with  the  service  proposed 
for  addition  to  the  Procurement  Hist. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  service  has  been 
proposed  for  addition  to  Procurement 
List  for  production  by  the  nonprofit 
agency  listed: 

Disposal  Support  Services,  Gunter  Air  Force 
Baseband  Fort  Rucker,  Alabama 
NPA:  Goodwill  Industries  of  Central 
Alabama,  Inc.,  Montgomery,  Alabama 

Deletions 

The  following  commodities  have  been 
proposed  for  deletion  from  the 
Procurement  List: 

Bag,  Urine  Collection 
6530-01-074-6600 

Biindago.  G.iiizo 


6510-0O-582-7992 

6510-00-582-7993 
Seat  Cover 

PS.  •054-B 
Seat  Assembly,  Complete 

PS.  '054-A 
Splint.  Wood 

6515-00-372-1200 
Hood,  Extreme  Cold  Weather 

8415-00-472-4695 
Gown,  Operating,  Surgical 

6532-00-083-6534 

6532-00-083-6535 

6532-00-083-6536 
Chest,  Lighting  Equipment 

6210-00-382-9173 
Apron,  Protective 

6532-00-935-9765 
Lacquer 

8010-00-085-0559 
Beverly  L.  Milkman, 
Executive  Director 
IFR  Doc.  96-22779  Filed  9-5-96;  8:45  am) 

BIUINQCODE  63S3-01-M 


COMMISSION  ON  aVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Indiana  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Indiana  Advisory  Committee  to  the 
Commission  will  convene  at  9:00  a.m. 
and  adjourn  at  1:00  p.m.  on  Tuesday, 
September  24,  1996.  at  thaRadisson 
Hotel  City  Centre,  37  W.  Ohio  Street, 
Indianapolis,  Indiana.  The  purpose  of 
the  meeting  is  to  hold  a  press 
conference  to  release  the  report.  The 
Enforcement  of  Affirmative  Action 
Compliance  in  Indiana  Under  Executive 
Order  11246,  discuss  civil  rights  issues, 
and  plan  future  activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Paul  Chase, 
317-920-3190,  or  Constance  Davis, 
Director  of  the  Midwestern  Regional 
Office.  312-353-8311  (TDD  312-353- 
8362).  Hearing-impaired  persons  who 
will  attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Regional  Office  at 
least  five  (5)  woridng  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC,  August  27,  1996. 
Carol-Lee  Hurley, 

Chief,  Regional  Pmgrams  Coordination  Unit. 
[FR  Doc.  96-22711  Filed  9-5-96;  8:45  ami 

BILUNG  CODE  6335-01 -P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.C.  082996B] 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 

Service  (IMMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  receipt  of  application 

for  modification  1  to  scientific  research 

permit  943  (P430A). 

SUMMARY:  Notice  is  hereby  given  that 
Thomas  Savoy  of  Connecticut 
Department  of  Environmental  Protection 
(P430A)  has  applied  in  due  form  for 
modification  1  to  scientific  research 
permit  943  to  take  listed  shortnose 
sturgeon. 

DATES:  Written  comments  or  requests  for 
:    a  public  hearing  on  this  modification 
request  must  be  received  on  or  before 
October  7, 1996. 

ADDRESSES:  The  application,  permit, 
and  related  documents  are  available  for 
review  by  appointment  in  the  following 
offices: 

Office  of  Protected  Resources,  F/PR8, 
NMFS,  1315  East-West  Hwy.,  Room 
13307.  Silver  Spring,  MD  20910-3226 
(301-713-1401);  and 

Director,  Northeast  Region,  NMFS. 
One  Blackburn  Drive,  Gloucester,  MA 
01930-2298  (508-281-9250). 

Written  comments,  or  requests  for  a 
public  hearing  on  this  application 
should  be  submitted  to  the  Chief, 
Endangered  Species  Division.  Office  of 
Protected  Resources. 
SUPPLEMENTARY  INFORMATION:  Thomas 
Savoy  (P430A)  requests  modification  1 
under  the  authority  of  the  Endangered 
Species  Act  of  1973  (ESA)  (16  U.S.C. 
1531-1543)  and  NMFS  regulations 
governing  listed  fish  and  wildlife 
permits  (50  CFR  parts  217-227).  The 
applicant  is  currently  authorized  to 
collect,  handle,  and  tag  800  shortnose 
sturgeon  [Acipenser  brevimstrum)  per 
year  in  the  Connecticut  River,  within 
the  boundaries  of  the  State  of 
Connecticut.  These  sturgeon  are 
captured  using  gillnets,  trammel  nets, 
and  trawls;  then  measured,  weighed, 
sexed  when  possible,  and  examined  for 
condition,  deformities,  and  previous 
tags.  All  fish  that  do  not  already  have 
aPIT  tag  receive  one  in  the  musculature 
on  the  left  side  under  the  dorsal  fin.  Ten 
fish  may  receive  a  radio  or  sonic 
transmitter.  The  purpose  of  the  research 
is  to  determine  current  numbers, 
locations,  and  movement  patterns  of 
shortnose  sturgeon  within  the 
Connecticut  River.. 
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The  purpose  of  the  modification 
request  is  to  test  theories  and  gain 
information  on  spawning  and  migration. 
This  permit  expires  March  31,  2000. 
and  all  numbers  listed  below  are  for 
take  authorized  annually.  The  applicant 
has  requested  three  changes  to  the 
permit.  Fii^t,  he  wishes  to  ctiange  iiis 
take  authorization  from  800  adult 
shortnose  sturgeon  to  400  adult 
shortnose  $turgeon  and  100  juvenile 
shortnose  ^turgeon.  In  addition,  the 
applicant  Wishes  to  have  the 
authorization  to  lethally  take  150 
shortnose  sturgeon  larvae  and  150 
shortnose  ^urgeon  eggs.  Second,  the 
applicant  wishes  to  increase  the  number 
of  shortnose  sturgeon  to  be  tagged  with 
a  radio  or  ^onic  transmitter  from  10  to 
25.  Third,  the  applicant  wishes  to 
expand  tha  location  of  his  study  on  the 
Connecticut  River,  to  include  southern 
Massachusetts  south  of  the  Holyoke 
Dam.  i 

Those  intdividuals  requesting  a 
hearing  should  set  out  the  specific 
reasons  why  a  hearing  on  this  particular 
modification  request  would  be 
appropriat^  (see  ADDRESSES).  The 
holding  of  such  hearing  is  at  the 
discretion  of  the  Assistant 
Administrator  for  Fisheries,  NOAA.  All 
statements:  and  opinions  contained  in 
this  application  summary  are  those  of 
the  applicant  and  do  not  necessarily 
reflect  the  views  of  NMFS. 

Dated:  Ai^st  29, 1996. 
Robert  C  Z^bro, 

Acting  Chief.  Endangered  Species  Division. 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
(FR  Doc.  96+22725  Filed  9-5-96;  8:45  am] 
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DEPARTMCMT  OF  DEFENSE 

Defense  Information  Systems  Agency 

Membersliip  of  ttie  Defense 
Information  Systems  Agency  Senior 
Executive  Service  (SES)  Performance 
Review  Board  (PRB) 

agency:  E)efense  Information  System 
Agency,  DOD. 

ACTION:  Notice  of  membership  of  the 
Defense  Information  Systems  Agency 
Senior  Exacutive  Service  Performance 
Review  Bo  3rd. 


SUMMARY:  rhis  notice  announces  the 
appointmeint  of  the  members  of  the 
Performance  Review  Board  of  the 
Defense  Iniformation  Systems  Agency. 
The  publiqation  of  membership  is 
required  bir  5  U.S.C.  4314  (c)(4). 

The  Performance  Review  Board 
provides  fiirand  impartial  review  of 


Senior  Executive  Service  Performance 
appraisals  and  makes  recommendations 
regeutling  performance  ratings  and 
performance  awards  to  the  Director, 
DISA. 

EFFECTIVE  DATE:  August  27, 1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Carrie  K.  Bazemore,  SES  Program 
Manager,  Civilian  Personnel  Division, 
Personnel  and  Manpower  Directorate, 
Defense  Information  Systems  Agency 
(703)  607^411. 

SUPPLBMENTARY  INFORMATION:  in 
accordance  with  5  U.S.C.  4314(c)(4),  the 
following  are  names  and  titles  of  the 
executives  who  have  been  appointed  to 
serve  as  members  of  the  SES 
Performance  Review  Board.  They  will 
serve  a  one-year  renewable  term, 
effective  27  August  1996. 
David  J.  Kelley,  Major  General.  USA 

Vice  Director,  DISA 
John  W.  Meincke,  Brig  Gen,  USAF 

Commander,  DISA  WESTHEM 
Diann  McCoy 

Deputy  Director  for  C41  Programs 
Directorate 
Robert  Hutten 

Deputy  Director  for  Strategic  Plans 
and  Policy 
Jack  Penluwke, 

Otief.  Civilian  Personnel  Division. 
IFR  Doc.  96-22712  Filed  9-5-96;  8:45  am] 
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DEPARTMENJ  OF  ENERGY 

Morgantown  Energy  Technology 
Center;  Researcti  Opportunity 
Announcement  (ROA)  Applied 
Research  and  Development 

AGENCY:  Morgantown  Energy 

Technology  Center,  Department  of 

Energy  (DOE). 

ACTION:  Amendment  to  the  Research 

Opportunity  Announcement  (ROA)  No. 

DE-RO21-96MC33204. 

summary:  The  purpose  of  this  notice  is 
to  amend  the  ROA  previously  published 
in  the  Federal  Register  at  ,61  FR  19917, 
May  3, 1996,  in  order  to  (i)  correct 
measurements  stated  in  the 
Characterization,  Monitoring,  and 
Sensor  Technology  needs  area;  (2)  add 
the  receipt  date  and  retiun  address  for 
receipt  of  proposals;  and  (3)  add  the 
Certificate  of  ES&H  Program  document. 
ADDRESSES/FOR  FURTHER  INFORMATION 
CONTACT:  The  ROA  and  an  Information 
Package  are  available  on  the  Internet  at 
http://www.metc.doe.gov/business/ 
solicita.html.  Requests  for  information 
concerning  the  ROA  should  be 
submitted  in  writing  to  the  following 
address:  U.S.  Department  of  Energy, 


ATTN:  Crystal  A.  Sharp,  M.S.  107. 
Morgantown  Energy  Technology  Center, 
P.O.  Box  880,  3610  Collins  Ferry  Road, 
Morgantown,  WV,  26507-0880,  Phone 
Number  (304)  285-4634,  FAX  (304) 
285-4683,  or  Internet  Address: 

csharp@Metc.doe.gov. 

SUPP1.EMENTARY  INFORMATK3N:  The  ROA 
DE-RO21-96MC33204  is  amended 
accordingly; 

1.  Research  Opportunity 
Announcement  (ROA),  Applied 
Research  and  Development,  Description 
of  Research  Areas;  Section  5, 
Characterization,  Monitoring,  and 
Sensor  Technology;  Paragraph  A,  High- 
Level  Waste  Tank;  paragraph  2, 
sentence  6.  The  text  of  the  sentence  is 
deleted  in  its  entirety  and  the  following 
is  substituted  in  lieu  thereof: 

"Devices  and  systems  for  in  situ^ 
deployment  must  be  capable  of 
performing  in  a  radiation  field  of  5,000 
rad/hr  for  an  accumulated  dose  of  10^ 
rad." 

2.  Research  Opportiuiity 
Announcement  (ROA),  Applied 
Research  and  Development,  Description 
of  Research  Areas;  Section  5, 
Characterization,  Monitoring,  and 
Sensor  Technology;  Paragraph  D,  Mixed 
Waste  Characterization.  Treatment,  and 
EHsposal;  subparagraph  2,  Heavy  Metal 
Monitoring  paragraph  (c).  The  text  of  the 
paragraph  is  deleted  in  its  entirety  and 
the  following  is  substituted  in  lieu 
thereof: 

"Sensitivity  at  least  5  micro  grams/m' 
except  for  beryllivun  (0.5  micro  grams/ 
m3),  lead  (50  micro  grams/m^).  and 
selenium  (50  micro  grams/m^).  The 
instnunent  would  be  more  cost- 
effective,  compact,  require  Uttle 
maintenance,  and  generate  no  waste." 

3.  Research  Opportimity 
Aimouncement  (ROA),  Applied 
Research  and  Development,  Description 
of  Research  Areas;  Section  5, 
Characterization,  Monitoring,  and 
Sensor  Technology;  Paragraph  D,  Mixed 
Waste  Characterization,  Treatment,  and 
Disposal;  subparagraph  2,  Mercury 
monitoring  paragraph  (c).  The  text  of  the 
paragraph  is  deleted  in  its  entirety  and 
the  following  is  substituted  in  lieu 
thereof: 

"Sensitivity  of  at  least  5  micro  grams/ 
m'.  It  would  operate  continuously, 
providing  real-time  data  for  control.  The 
instrument  would  be  more  cost- 
effective,  compact,  require  little 
maintenance,  and  generate  no  waste." 

4.  Research  Opportunity 
Announcement  (ROA),  Applied 
Research  and  Development,  Description 
of  Research  Areas;  Section  5, 
Characterization,  Monitoring,  and 
Sensor  Technology;  subparagraph  3(a): 
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paragraph  3.  The  text  of  the  paragraph 
is  deleted  in  its  entirety  and  the 
following  is  substituted  in  lieu  thereof: 

"DOE  facilities  are  also  required  to 
examine  mixed  waste  to  verify  that  the 
waste  has  been  assigned  to  the  proper 
matrix  parameter  category  (MPC)  and  to 
verify  compliance  with  treatment/ 
disposal  facilities  waste  acceptance 
criteria  (WAC).  For  example,  the  WIPP- 
WAC  requires  that  waste  containers  be 
examined  to  detect  the  presence  of  free 
liquids  (residual  liquid  <1%  volume  of 
external  container),  pressurized 
containers,  and  particulates  (waste 
materials  shall  be  immobilized  if  >1% 
by  weight  is  particulate  material  <10 
microns  in  diameter,  or  if  >15%  by 
weight  is  particulate  material  <200 
microns  in  diameter).  Appropriate  MPC 
assignment  is  made  by  determining  if 
the  waste  material  parameters  (e.g., 
glass,  metal,  plastics)  meet  the  criteria 
specified  in  DOE  Waste  Treatability 
Group  Guidance,  DOE/LLW-217.  for  the 
assigned  MPC." 

5.  Date,  Time,  and  Place  Proposals  are 
DUE. 

Mail  Proposals  to:  U.  S.  Department  of 
Energy,  Morgantown  Enei^  Technology 
Center,  ATTN:  Crystal  A.  Sharp,  P.  O. 
Box  880,  3610  Collins  Ferry  Road, 
Morcantown,  WV  26507-0880. 

All  proposals  are  due  at  3610  Collins 
Ferry  Road,  Morgantown,  West  Virginia, 
no  later  than  2:00  P.M.  local  prevailing 
time  on  May  2,  1997. 

6.  hiformation  Package,  Overall 
Arrangement  of  Proposal,  Volume  I, 
Section  C.  Attachment  A  titled, 
"Certificate  of  ES&H  Program"  is  hereby 
made  a  part  of  this  amendment  and 
incorporated  into  the  Information 
Package. 

Attachment  AT-Certificate  of  ES&H 
Program 

(Note:  Successful  Oarers  will  be  required  to 
execute  this  certification  prior  to  contract 
award.) 

By  signing  below,  the  contractor 
certifies  that  they  have  an 
Environmental,  Safety  and  Health 
(ES&H)  program  which,  to  the  best  of 
their  knowledge,  is  consistent  and  in 
accordance  with  applicable  local.  State, 
and  Federal  laws  and  regulations,  and 
will  take  all  necessary  precautions  in 
the  fierformance  of  the  work  under  this 
contract  to  protect  the  safety  and  health 
of  its  employees  and  the  public  and  to 
prevent  damage  to  property,  materials, 
supplies,  equipment,  and  environmental 
resources. 


Date  of  Execution: 

The  above  certification  is  a  material 
representation  of  fact  upon  which 
reliance  was  placed  when  making  an 
award.  If  it  is  later  determined  that  the 
contractor  knowingly  rendered  an 
erroneous  certification,  the  Contracting 
Officer  may  terminate  the  contract  for 
defauh. 

James  J.  Grabulis, 

Director,  Acquisition  and  Assistance  Division. 
[FR  Doc.  96-22753  Filed  9-5-96;  8:45  am) 
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Name  of  Urganization:  

Signature  of  the  Officer:    

Typed  Name  and  Title  of  the  Officer 


Office  of  Energy  Efficiency  and 
Renewable  Energy 

[Case  No.  CW-OOS] 

Energy  Conservation  Program  for 
Consumer  Products:  Granting  of  the 
Application  for  Interim  Waiver  and 
Publishing  of  the  Petition  for  Waiver  of 
General  Electric  Appliances  From  the 
DOE  Clothes  Washer  Test  Procedure 

agency:  Office  of  Energy  Efficiency  and 
Renewable  Energy,  E)epartment  of 
Energy. 

action:  Notice. 

SUMMARY:  Today's  notice  grants  an 
Interim  Waiver  to  General  Electric 
Appliances  (GEA)  and  publishes  GEA's 
Petition  for  Waiver  from  the  existing 
Department  of  Energy  (DOE  or 
Department)  clothes  washer  test 
procedure  regarding  GEA's  clothes 
washer  models  YLXR1020T, 
WLXR1020T  and  VLXR1020T. 

GEA  seeks  a  waiver  because  its 
clothes  washer  models  YLXR1020T, 
WLXR1020T  and  VLXR1020T  have  only 
two  temperature  selections,  a 
configuration  which  is  not  covered  in 
the  existing  DOE  clothes  washer  test 
procedure.  GEA  seeks  to  test  the  wash 
temperature  selections  by  modifying  the 
existing  test  procedure  Temperature  Use 
Factors  (TUF's)  for  a  three  temperature 
machine  (hot/cold,  warm/cold  and  cold/ 
cold). 

DATES:  DOE  will  accept  comments,  data, 
and  information  not  later  than  October 
7, 1996. 

ADDRESSES:  Written  comments  and 
statements  shall  be  sent  to:  Department 
of  Energy,  Office  of  Energy  Efficiency 
and  Renewable  Energy,  Case  No.  CW- 
005,  Mail  Stop  EE^3,  Room  1|-018, 
Forrestal  Building,  1000  Independence 
Avenue,  SW,  Washington,  DC,  20585- 
0121  (202) 586-  7140. 

TOR  FURTHER  INFORMATION  CONTACT: 

P.  Marc  L^rance.  U.S.  E)epartment  of 
Energy,  Office  of  Energy  Efficiency 
and  Renewable  Energy.  Mail  Station 


EE-431,  Forrestal  Building,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585-0121,  (202) 
586-8423 
Eugene  Margolis,  Esq.,  U.S.  Department 
of  Energy,  Office  of  General  Counsel, 
Mail  Station  GC-72,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585-0103. 
(202)  586-9507 

SUPPI.EMENTARY  INFORMATKM:  The 
Energy  Conservation  Program  for 
Consumer  Products  (other  than 
automobiles)  was  established  pursuant 
to  the  Energy  Policy  and  Conservation 
Act,  as  amended,  (EPCA)  42  USC  6291 
et  seq.,  which  requires  DOE  to  prescribe 
standardized  test  procedures  to  measure 
the  energy  consumption  of  certain 
consumer  products,  including  clothes 
washers.  The  intent  of  the  test 
procedures  is  to  provide  a  comparable 
measure  of  energy  consumption  that 
will  assist  consumers  in  making 
purchasing  decisions.  These  test 
procedures  appear  at  Title  10  CFR  Part 
430,  Subpart  B. 

DOE  amended  the  test  procedures 
rules  to  provide  for  a  waiver  process  by 
adding  §430.27  to  Title  10,  CFR  Part 
430.  (45  FR  64108,  September  26, 1980). 
Thereafter,  DOE  further  amended  the 
appliance  test  procedure  waiver  process 
to  allow  the  Assistant  Secretary  for 
Energy  Efficiency  and  Renewable 
Energy  (Assistant  Secretary)  to  grant  an 
Interim  Waiver  from  test  procedure 
requirements  to  manufacturers  that  have 
petitioned  DOE  for  a  waiver  from  such 
prescribed  test  procedures.  (51  FR 
42823,  November  26, 1986). 

The  waiver  process  allows  the 
Assistant  Secretary  to  temporarily  waive 
the  test  procedures  for  a  particular  basic 
model  when  a  petitioner  shows  that  the 
basic  model  contains  one  or  more 
design  characteristics  which  prevent 
testing  according  to  the  prescribed  test 
procedures  or  when  the  prescribed  test 
procedures  may  evaluate  the  basic 
model  in  a  manner  so  unrepresentative 
of  its  true  energy  consumption  as  to 
provide  materially  inaccurate 
comparative  data.  Waivers  generally 
remain  in  effect  until  final  test 
procedure  amendments  become 
effective,  resolving  the  problem  that  is 
the  subject  of  the  waiver. 

The  Interim  Waiver  provisions,  added 
by  the  1986  amendment,  allow  the 
Assistant  Secretary  to  grant  an  Interim 
Waiver  when  it  is  determined  that  the 
applicant  will  experience  economic 
hardship  if  the  Application  for  Interim 
Waiver  is  denied,  if  it  appears  likely 
that  the  Petition  for  Waiver  will  be 
granted,  and/or  the  Assistant  Secretary 
determines  that  it  would  be  desirable  for 
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public  polfcy  reasons  to  grant 
immediate Irelief  pending  a 
determination  on  the  Petition  for 
Waiver.  An  Interim  Waiver  remains  in 
effect  for  a  period  of  180  days  or  until 
DOE  issued  its  determination  on  the 
Petition  fo^  Waiver,  whichever  is 
sooner,  anf  may  be  extended  for  an 
additional  180  days,  if  necessary. 

On  Decepiber  19,  1995,  GEA  filed  a 
Petition  foi  Waiver  and  an  Application 
for  Interim]  Waiver  regarding  its  clothes 
washer  models  YLXR1020T. 
WLXRlOZdT  and  VLXR1020T.  On 
February  8i  1996,  GEA  withdrew  its 
Application  for  Interim  Waiver  and 
Petition  fo^  Waiver.  On  March  26, 1996, 
GEA  resubmitted  its  Application  for 
Interim  Waiver  and  Petition  for  Waiver 
for  the  sante  model  numbers.  The  GEA 
clothes  wafehers  have  only  two 
temperatufe  selections  (warm/cold  and 
cold/cold)^  However,  the  DOE  clothes 
washer  test  procedure  does  not  have  a 
provision  |o  test  a  clothes  washer  with 
only  two  temperature  selections. 

GEA  proposed  a  test  method  for  its 
clothes  washers  which  would  modify 
the  existing  test  procedure  TUF's  for  a 
three  temperature  machine  (hot/cold, 
warm/cold  and  cold/cold)  found  in  the 
existing  teit  procedure  at  Section  5.3  of 
Appendix  1  to  Subpart  B.  GEA's 
proposal  would  combine  the  existing 
TUF's  (prdration  values)  for  hot/cold  (30 
percent)  aad  warm/cold  (55  percent)  for 
its  warm/aold  temperature  selection. 
Furthermtye,  GEA's  proposal  would 
maintain  tpe  existing  test  procedure 
TUF  for  a  cold/cold  temperature 
selection  (15  percent)  for  its  machines. 
The  existing  test  procedure  TUF's  are 
based  on  qld  (1970's)  consimier  usage 
habits.  G^  believes  that  the  TUF's  for 
its  two  temperature  machines  should  be 
consistent,  with  the  existing  test 
procedure!  Thus,  the  GEA  clothes 
washers  wtould  be  tested  with  TUF 
values  of  $5  percent  for  warm/cold  and 
15  percent  for  cold/cold. 

Discussioa  of  Comments 

The  Whirlpool  Corporation 
(Whirlpool)  provided  comments  relative 
to  the  GEA  Interim  Waiver  Application 
and  Petition  for  Waiver.  Whirlpool 
stat^  thai  it  supported  the  GEA  request 
and  indicated  that  both  the  Interim 
Waiver  and  Petition  for  Waiver  should 

be  granted- 

The  Sp«ed  Queen  Company  (Speed 
Queen)  alfo  commented  on  the  GEA 
Interim  Waiver  Application  and  Petition 
for  Waiver.  Speed  Queen  stated  that  it 
supporte<  the  GEA  proposed  test 
methodol  )gy. 

GEA  pr  jvided  justification  for  an 
Interim  V\  aiver  based  on  the  likely 
approval  )f  the  Petition  for  Waiver.  GEA 


stated  that  the  Petition  for  Waiver  is 
likely  to  be  granted  because  the  test 
procedure  proposed  is  very 
conservative,  and  to  the  best  of  its 
knowledge  is  the  current  practice  in  the 
industry. 

The  Department  agrees  with  GEA  that 
the  Petition  for  Waiver  is  likely  to  be 
granted.  The  GEA  clothes  washer 
should  be  tested  on  the  same  basis  as 
other  models  on  the  market.  The  waiver 
should  use  TUF's  that  are  consistent 
with  the  old  consumer  usage  habits 
rather  than  reflecting  current  consiuner 
habits.  The  test  procedure  has  TUF's  for 
three,  four,  five  and  six  temperature 
machines  which  are  used  to  prorate 
energy  consumption  among  the  various 
temperature  selections.  The  current 
clothes  washer  test  procedure  specifies 
a  TUF  value  of  15  percent  for  a  cold 
wash/cold  rinse  temperature  selection. 
This  is  consistent  for  all  of  the  various 
multiple  temperature  selection  clothes 
washers.  Therefore,  any  remaining 
heated  temperature  selection  should  be 
tested  with  a  TUF  value  of  85  percent. 
Furthermore,  the  Department  has 
received  comment  supporting  this  test 
methodology. 

Therefore,  based  on  the  likely 
approval  of  the  Petition  for  Waiver,  the 
Department  grants  GEA  an  Interim 
Waiver  firom  the  DOE  test  procedures  for 
GEA's  clothes  washer  models 
YLXR1020T,  WLXR1020T  and 
VLXR1020T.  GEA  shall  be  permitted  to 
test  its  clothes  washers  on  the  basis  of 
the  test  procedures  specified  in  Title  10 
CFR  Part  430,  Subpart  B,  Appendix  J, 
with  the  following  modifications: 

(i)  Add  new  section,  5.4  in  Appendix 
J  to  read  as  follows: 
5.4    Two  temperature 
selection  (n=2) 


Wash/rinse  temperature  set- 
ting 

Temperature 

use  factor 

(TUF) 

Heated/coW 

Cold/cold            

0.85 
0.15 

Pureuant  to  paragraph  (b)  of  Title  10 
CFR  430.27,  DOE  is  hereby  publishing 
the  "Petition  for  Waiver"  in  its  entirety. 
The  petition  contains  no  confidential 
information.  DOE  would  appreciate 
comments,  data  and  other  information 
regarding  the  petition  discussed  above. 

Issued  in  Washington,  DC,  August  29, 
1996. 
Robert  L.  SanMartin. 

Director  of  Scientific  Initiatives.  Energy 
Efficiency  and  Renewable  Energy. 
March  26. 1996. 
Assistant  Secretary, 

Conservation  and  Renewable  Energy,  United 
States  Department  of  Energy,  Forrestal 
Building,  1000  Independence  Avenue 
SW..  Washington,  DC  20585. 
RE:  Application  for  Interim  Waiver  and 

Petition  for  Waiver,  Appendix  J,  Subpart 
B  CFR  part  430,  Test  Method  for  Clothes 
Washers  with  Two  Temperatures. 
Dear  Assistant  Secretary: 
This  Application  for  Interim  Waiver  and 
Petition  for  Waiver  is  submitted  pursuant  to 
Title  10  CFR  430.27,  which  provides  for 
modification  of  test  method  because  of 
design  characteristics  preventing  testing  or 
producing  data  unrepresentative  of  a  covered 
product's  true  energy  consiunption 
characteristics. 

GE  Appliances  (GEA)  is  introducing  a  new 
model  with  two  temperature  selections.  The 
model  numbers  are  YLXR1020T, 
WLXR1020T,  and  VLXR1020T.  The  existing 
Appendix  J  test  method  does  not  provide  a 
Temperature  Usage  Factor  for  a  two 
temperature  machine. 

Other  manufacturers  who  incorporate 
similar  designs  are  Whirlpool  (model 
«LBR212lD)  and  Frigidaire/White 
Westinghouse  (models  #MWX121RB/ 
#MWL111RBW).  There  is  also  a  Kenmore 
model  #15122  with  two  temperature  settings. 

GEA  requests  an  Interim  Waiver  and 
Waiver  to  allow  testing  of  the  machine  per 
Appendix  J  with  the  following  modifications: 
Add  Section  5.4    Two  temperature  selection 
(n=2). 


Wash/rinse  temperature  setting 


Warm/cold 
CoW/cokJ  .. 


TUF 


.85 
.15 


This  Interim  Waiver  is  based  upon  the 
presumed  validity  of  statements  and  all 
allegations  submitted  by  GEA.  This 
Interim  Waiver  may  be  revoked  or 
modified  at  any  time  upon  a 
determination  that  the  factual  basis 
underlying  the  Application  is  incorrect. 

This  Interim  Waiver  is  effective  on  the 
date  of  issuance  by  the  Assistant 
Secretary  for  the  Office  of  Energy 
Efficiency  and  Renewable  Energy.  This 
Interim  Waiver  shall  remain  in  effect  for 
a  period  of  180  days,  or  until  the 
Department  acts  on  the  Petition  for 
Waiver,  whichever  is  sooner,  and  may 
be  extended  for  an  additional  180-day 
period,  if  neces.sary. 


The  reasons  why  these  TUF's  are  suggested 
are: 

(1)  The  three  temperature  TUF  is  Hotycold 
.30,  Warm/cold  .55,  and  Cold/cold  .15. 
Adding  the  Hot/cold  and  Warm/cold  TUF's 
together  yields  .85.  One  might  assume, 
conservatively,  that  if  only  Warm  were 
available,  it  would  be  used  85%  of  the  time. 

(2)  The  test  procedures  for  Canada 
prescribe  the  TUF's  above. 

(3)  The  AHAM  proposed  test  procedure, 
based  on  1994  data,  is  less  conservative.  It 
uses  TUF's  of  .64  for  Warm/cold  and  .36  for 
Cold/cold. 

GEA  requests  immediate  relief  by  grant  of 
the  proposed  Interim  Waiver,  justified  by  the 
following  reason: 

Likely  Approval  of  Waiver— The  Petition 
for  Waiver  is  likely  to  be  granted  because  tl  o 
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test  procedure  proposed  is  very  conservative, 
even  more  so  than  the  new  test  procedure 
supported  by  AHAM,  and  to  the  best  of  our 
knowledge  is  the  current  practice  in  the 
industry.  Thank  you  for  considering  this 
petition. 

Jane  Ransdeii, 

Energy  Standards  Engineer. 

ec:  Earl  Jones 

(FR  Doc.  96-22754  Piled  9-5-96;  8:45  amj 

BnjJNQCOOE  6460-01-P 


Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP9e-34»-000] 

Colorado  interstate  Gas  Company; 
Notice  of  Section  4  Filing 

August  30, 1996. 

Take  notice  that  on  August  27, 1996, 
Colorado  Interstate  Gas  Company  (QG) 
tendered  for  filing  pursuant  to  Section 
4  of  the  Natural  Gas  Act,  a  notice  of 
termination  of  gathering  services  which 
CIG  currently  provides  on  gathering 
facilities  that  the  Commission  has 
authorized  to  be  transfer  to  its  affiliate, 
CIG  Field  Service  Company.^  CIG  states 
that  the  termination  of  service  does  not 
apply  to  gathering  services  provided  by 
CIG  using  its  Panhandle  Field  Gathering 
System  in  Potter,  Moore,  Hutchinson, 
Carson,  Hartley,  and  Oldham  Counties, 
Texas. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C, 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  September  9, 1996.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  fihng  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection. 
Lois  D.  Cashell, 
Secretory. 
(FR  Doc.  96-22735  Filed  9-5-96;  8:45  am| 

BU.UNG  CODE  STIT-OI-M 


'  Pursuant  to  aulhorizution  issued  in  Docket  No. 
CP96-41-000,  etal..  75  FERC  161,324  (1996).  the 
Conunission  autliorized  QG  to  transfer  a  substantial 
portion  of  its  gathering  facilities  and  operation  to 
Cir,  Field  Sorvices  Company. 


[Docket  No.  CPM-749-000] 

Columbia  Gas  Tftansmlssion 
Corporation;  Notice  of  Request  Under 
Blanket  Authorization 

August  30, 1996. 

Take  notice  that  on  August  27, 1996, 
Columbia  Gas  Transmission  Corporation 
(Columbia),  1700  MacCorkle  Avenue, 
S.E.,  Charleston,  West  Virginia  25314- 
1599,  filed  in  Docket  No.  CP96-749-000 
a  request  pursuant  to  Sections  157.205 
and  157.212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205, 157.212)  for 
authorization  to  construct  and  operate  a 
new  point  of  delivery  in  Southampton 
County,  Virginia,  under  Columbia's 
blanket  certificate  issued  in  Docket  No. 
CP83-76-O00  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Columbia  proposes  to  construct  and 
operate  a  new  point  of  delivery.  The 
new  delivery  point  has  been  requested 
by  Commonwealth  Gas  Services,  Inc.  for 
additional  firm  transportation  service 
for  commercial  service.  Columbia  states 
that  there  will  be  no  impact  on  its 
existing  peak  day  obligation  to  its  other 
customers. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  noUce 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  withlnthe  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrav»m 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  96-22732  Filed  9-5-96;  8:45  am) 

BtLUNQ  COOE  6717-01-M 

[Docket  No.  TM97-1-23-000] 

Eastern  Shore  Natural  Gas  Company; 
Notice  of  Tariff  Filing 

August  30.  1996. 

Take  notice  that  on  August  27, 1996, 
Eastern  Shore  Natural  Gas  Company 
(Eastern  Shore)  tendered  for  filing 
revised  tariff  sheets  to  its  FERC  Gas 


Tariff.  First  Revised  Volume  No.  1.  Such 
proposed  tariff  sheets  are  proposed  to  be 
effective  October  1, 1996. 

Eastern  Shore  states  that  the  purpose 
of  the  filing  is  to  reflect  a  decrease  in  the 
Annual  Charge  Adjustment  (ACA) 
Charge  in  the  commodity  portion  of 
Eastern  Shore's  sales  and  transportation 
rates.  Pursuant  to  Order  No.  472,  the 
Commission  has  assessed  Eastern  Shore 
its  ACA  unit  rate  of  $0.0020  per  Mcf 
($0.0019  per  dt  on  Eastern  Shore's 
system)  for  the  annual  period 
commencing  October  1,  1996. 

Eastern  Shore  states  that  copies  of  the 
filing  are  being  mailed  to  affected 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copi,es 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  0.  Cashell, 
Secretary. 
(FR  Doc.  96-22728  Filed  9-5-96;  8:45  am) 

BILUNO  CODE  6717-01-M 


[Docket  No.  TM97-2-23-000] 

Eastern  Shore  Natural  Gas  Company; 
Notice  of  Tariff  Filing 

August  30. 1996. 

Take  notice  that  on  August  27, 1996 
Eastern  Shore  Natural  Gas  Company 
(Eastern  Shore)  tendered  for  filing 
certain  revised  tariff  sheets  to  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1. 
Such  proposed  tariff  sheets  are 
proposed  to  be  effective  October  1, 
1996. 

Eastern  Shore  states  that  the  purpose 
of  the  filing  is  to  track  the  coast  of 
storage  service  purchased  from 
Columbia  Gas  Transmission  Corporation 
under  their  Rate  Schedules  FSS  and 
SST,  the  costs  of  which  are  included  in 
the  rates  payable  under  Eastern  Shore's 
Rate  Schedules  CWS  and  CFSS, 
respectively. 
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Eastern  Shore  states  that  copies  of  the 
filing  are  being  mailed  to  affected 
customers  and  interested  State 
Commissions. 

Any  perfeon  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Stre^.  NE.,  Washington,  DC  20426. 
in  accordakice  with  Sections  385.214 
and  385.2^1  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  mjust  be  filed  as  provided  in 
Section  134.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  ijo  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.Copies  of  this  filing  are  on 
file  with  tiie  Commission  and  are 
available  K>r  public  inspection  in  the 
Public  Re^Brence  Room. 
Lok  D.  Cafl|iell, 
Secretary.  I 
IFR  Doc.  90-22737  Filed  9-5-96;  8:45  am] 

BtLUNG  coot  1717-01-M 


[Docket  Nd.  CP96-738-000] 

Koch  Gateway  Pipeline  Company; 
Notice  of  Request  Under  Blanlcet 
Authorizalion 

August  30, 1996. 

Take  notice  that  on  August  22, 1996, 
Koch  Gateway  Pipeline  Company 
(Koch),  600  Travis  Street,  Houston, 
Texas  77^1-1478  filed  in  Docket  No. 
CP96-73a-000  a  request  pursuant  to 
Sections  157.205,  and  157.216(b)  of  the 
Commission's  Regulations  under  the 
Natural  cis  Act  (18  CFR  157.205  and 
157.216)  lor  approval  and  permission  to 
abandon  l^y  sale  in  place  approximately 
2,028  feetj  of  two-inch  pipeline  and 
abandon  iy  removal  approximately  200 
feet  of  two-inch  pipeline  and  a  meter 
station,  under  the  blanket  certificate 
issued  in  Docket  No.  CP82-43(M)00, 
pursuant  ;o  Section  7(b)  of  the  Natural 
Gas  Act  (NGA),  all  as  more  fully  set 
forth  in  tqe  request  which  is  on  file  with 
the  Comn^ission  and  open  to  public 
inspection. 

Koch  sQites  that  it  proposes  to 
abandon  facilities  that  were  originally 
certificated  in  Docket  No.  G-8230  for 
use  to  an  end-user,  Femwood  Industries 
(Femwoojd)  and  are  located  within  Pike 
County,  Mississippi.  Koch  further  states 
that  FemWood  agrees  to  the  proposed 
abandonment. 

Any  pe  rson  or  Commission  Staff  may, 
within  45  days  of  the  issuance  of  the 
instant  n(  itice  by  the  Commission,  file 


pursuant 


to  Rule  214  of  the 


Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214),  a  motion  to 
intervene  and  pursuant  to  Section 
157.205  of  the  regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205),  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activities  shall  be  deemed 
to  be  authorized  effective  the  day  after 
the  time  allowed  for  filing  a  protest.  If 
a  protest  is  filed  and  not  withdrawn  30 
days  after  the  time  allowed  for  filing  a 
protest,  the  instant  request  shall  be 
treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 
[PR  Doc.  96-22729  Filed  9-5-96;  8:45  am) 

BILUNQ  CODE  S717-01-M 


[Docket  No.  CPfle-747-0001 

Northern  Natural  Gas  Company;  Notice 
of  Request  Under  Blanket 
Authorization 

August  30. 1996. 

Take  notice  that  on  August  27. 1996. 
Northern  Natural  Gas  Company 
(Applicant).  P.O.  Box  3330,  Omaha, 
Nebraska  68103-0330.  filed  in  Docket 
No.  CP96-74  7-000  a  request  pursuant  to 
Sections  157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
construct  and  operate  a  new  delivery 
point,  under  blanket  certificate  issued  in 
Docket  No.  CP82-401-000,»  all  as  more 
fully  set  forth  in  the  request  for 
authorization  on  file  with  the 
Commission  and  open  for  public 
inspection. 

Applicant  proposes  to  construct  a 
new  delivery  point  to  accommodate 
natural  gas  deliveries  to  Emmetsburg 
Municipal  Gas  Works  (Emmetsburg),  a 
local  distribution  company,  for 
redelivery  to  AG  Processing  Inc.  (AGP) 
at  their  new  facility  located  in  Palo  Alto 
County,  Iowa.  Applicant  states  that  the 
new  delivery  point  vnll  accommodate 
natural  gas  deliveries  for  industrial 
consumption  under  its  existing    , 
transportation  rate  schedules  and 
service  agreements.  Applicant  holds  a 
blanket  transportation  certificate 
pursuant  to  Part  284  of  the 
Commission's  Regulations  issued  in 
Docket  No.  CP86-435-000.2  The 
estimated  total  volume  proposed  to  be 
delivered  is  expected  to  result  in  an 
increase  in  Applicant's  peak  day 


'  See.  20  FERC  1 62,410  (1982). 
'Sec.  37  KERC  101.208  (1080). 


deliveries  of  3,350  Mcf  per  day  and 
796,000  Mcf  on  an  annual  basis. 

The  estimated  cost  to  install  the 
delivery  point  is  $74,000.  Applicant 
states  that  Emmetsburg  will  reimburse 
Applicant  for  the  cost  of  these  facilities. 
Applicant  states  that  construction  of  the 
proposed  delivery  point  is  not 
prohibited  by  its  existing  tariff  and  that 
it  has  sufficient  capacity  to 
accommodate  the  service  proposed 
herein  without  determent  or 
disadvantage  to  Applicant's  other 
customers. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  96-22731  Filed  9-5-96;  8:45  am] 

BILUNO  CODE  S717-01-M 


[Docket  No.  RP95-185-014] 

Northern  Natural  Gas  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

August  30, 1996. 

Take  notice  that  on  August  27, 1996, 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  to  become 
part  of  Northern's  FERC  Gas  Tariff,  the 
following  tariff  sheets  proposed  to  be 
effective  September  1, 1996: 

Fifth  Revised  Volume  No.  1 

24  Revised  Sheet  No.  50 
24  Revised  Sheet  No.  51 
Tenth  Revised  Sheet  No.  52 
1  Revised  30  Revised  Sheet  No.  53 
Second  Revised  Sheet  No.  54 
Second  Revised  Sheet  No.  55 
Tenth  Revised  Sheet  No.  59 
Eleventh  Revised  Sheet  No.  60 
Second  Revised  Sheet  No.  61 
Second  Revised  Sheet  No.  62 
Second  Revised  Sheet  No.  63 
Second  Revised  Sheet  No.  64 
Second  Revised  Sheet  No.  100 
Third  Revised  Sheet  No.  101 
Second  Revised  Sheet  No.  103 
Second  Revised  Sheet  No.  106 


Second  Revised  Sheet  No.  114 
Second  Revised  Sheet  No.  115    = 
Third  Revised  Sheet  No.  206 
Second  Revised  Sheet  No.  255 
Second  Revised  Sheet  No.  265 
Third  Revised  Sheet  No.  401 

Original  Volume  No.  2 

150  Revised  Sheet  No.  IC 
25  Revised  Sheet  No.  iC.a 

Northern  states  that  its  filing  contains 
Northern's  proposal  to  implement,  on 
an  interim  basis  until  a  flnal 
Commission  order  on  Northern's 
Settlement  is  issued,  the  Settlement 
rat^  in  Docket  No.  RP95-185  effective 
September  1, 1996.  Northern  further 
states  that  its  Hling  is  contingent  on 
final  Commission  approval  of  the  filing 
without  modification. 

Northern  states  that  copies  of  the 
filing  were  served  upon  the  company's 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street  NE..  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  All 
protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  in  this 
proceeding,  but  will  not  serve  to  make 
Protestant  a  party  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for 
inspection. 
Lois  D.  CasheU. 
Secretary. 
[FR  Doc.  96-22734  Filed  9-5-96;  8:45  am] 

BH.LJNO  CODE  6717-01-M 
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[Docket  Nos.  EL96-7&-000;  QF84-329-001] 

Pacific  Gas  &  Electric  Company  v.  Red 
Top  Cogeneration.  LP.;  Errata  to 
Notice  of  Filing 

August  30. 1996. 

The  Notice  of  Filing  issued  in  the 
above-referenced  dockets  on  August  20, 
1996  (61  FR  43757,  August  26. 1996), 
should  be  replaced  in  its  entirety  with 
the  following  language: 

Take  notice  that  on  August  7,  1996, 
Pacific  Gas  &  Electric  Company  (PG&E) 
tendered  for  filing  a  Motion  for 
revocation  of  certification  of  Red  Top 
Cogeneration,  L.P.  Facility,  as  a 
qualifying  cogeneration  facility.  PG&E 
alleges  that  Red  Top  Cogeneration,  L.P. 
has  failed  to  meet  the  Commission's 
operating  and  efficiency  standards. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 


to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
September  20, 1996.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  fiUng  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasheU, 
Secretary. 
(FR  Doc.  96-22727  Filed  9-5-96;  8:45  am) 

BILUNG  CODE  «717-01-M 


[Docket  No.  CP96-740-000] 

Pacific  Gas  Transmission  Company; 
Itotice  of  Request  Under  Blanket 
Authorization 

August  30. 1996. 

Take  notice  that  on  August  23, 1996, 
Pacific  Gas  Transmission  Company 
(PGT),  2100  Southwest  River  Parkway, 
Portland,  Oregon  97201.  filed  in  Docket 
No.  CP96-748-000  a  request  pursuant  to 
Sections  157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.211)  for  authorization  to  install  a 
new  tap  and  meter  set  near  Bend, 
Oregon  (the  "South  Bend  Meter 
Station")  for  delivery  of  gas  to  Cascade 
Natural  Gas  Corporation,  under  PGT's 
blanket  certificate  issued  in  Docket  No. 
CP82-530-000  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

PGT  proposes  to  construct  a  2-inch 
tap  and  meter  set  and  appurtenant 
facilities  in  order  to  provide  Cascade 
with  a  supplemental  source  to  serve 
Cascade's  existing  load  in  the  south 
Bend  area  and  anticipated  future  load 
growth. 

PGT  states  that  the  new  tap  and  meter 
set  is  not  prohibited  by  its  existing  tariff 
and  that  it  has  sufficient  capacity  to 
accomplish  deliveries  without 
detriment  or  disadvantage  to  other 
customers.  The  new  tap  and  meter  set 
will  not  have  an  effect  on  PGT's  peak 
day  and  annual  deliveries  and  the  total 
volumes  delivered  will  not  exceed  total 
volumes  authorized  prior  to  this 
reque.st. 


Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the'Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  writhin  the  time  allowml  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  CasheU, 
Secretary. 
[FR  Doc.  96-22730  Filed  9-5-96;  8:45  am) 

BILUNQ  OOOC  SZir-OI-M 


[Protect  No.  2984-025] 

S.D.  Warren  Company;  Notice  of 
Settlement  Offer 

August  30, 1996. 

On  August  22. 1996,  the  State  of 
Maine,  IDepartments  of  Environmental 
Protection,  Conservation,  and  Inland 
Fisheries  &  Wildlife  (Maine)  filed 
comments  in  the  above-captioned 
proceeding,  with  an  attached 
"compromise"  water  level  management 
plan  for  Sebago  Lake  in  lieu  ofthat 
previously  proposed  by  S.D.  Warren 
Company,  licensee  of  the  Eel  Weir 
Hydroelectric  Project  No.  2984.  Maine 
states  that  the  compromise  plan  was 
agreed  to  by  all  parties  at  a  meeting  in 
Augusta,  Maine,  on  August  12, 1996. 
Although  Maine  is  not  an  intervenor  in 
this  proceeding,  it  has  been  an  active 
participant,  and  its  filing  will  be  treated 
as  an  offer  of  settlement  under  Rule  602 
of  the  Commission's  Rules  of  Practice 
and  Procedure.  18  CFR  385.602. 

Comments  on  the  proposed  settlement 
may  be  filed  with  the  Commission  by  no 
later  than  September  18, 1996,  and 
replies  by  no  later  than  September  30. 
1996.  Copies  of  comments  and  replies 
by  parties  and  intervenors  must  be 
served  on  all  other  parties  and 
intervenors.  as  well  as  Maine.  Under 
Rule  602(f)(3).  a  failure  to  file  comments 
constitutes  a  waiver  of  all  objections  to 
the  offer  of  settlement. 
Lois  D.  CasheU, 
Secretary. 
[FR  Doc.  96-22733  FUed  9-5-96;  8:45  am) 
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pocket  No.  TM97-1 -17-000] 

Texas  Eastern  Transmission 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

August  30.  It96. 

Take  notiLe  that  on  August  27. 1996. 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern)  tendered  for  filing  as 
part  of  its  F^RC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1  and  Original 
Volume  Noj  2,  the  revised  tariff  sheets 
hsted  on  Appendix  A  of  the  filing,  to 
become  effective  October  1, 1996. 

Texas  Eaftem  states  that  the  purpose 
of  this  filin|  is  to  permit  the  tracking  of 
the  ACA  Unit  Surcharge  authorized  by 
the  Commission  to  be  applied  to  rates  in 
fiscal  year  t997  for  recovery  of  the 
Annual  Charge  for  fiscal  year  1996.  The 
ACA  Unit  Surcharge  authorized  by  the 
Commission  for  fiscal  year  1997  is 
$0.0020  pe«  MCF,  $0.0020  per  Dth 
converted  to  Texas  Eastern's 
measurement  basis. 

Texas  Eaftem  states  that  copies  of  the 
filing  were  served  on  firm  customers  of 
Texas  Eastqm.  interested  state 
commissions,  and  all  current 
interruptib^e  customers. 

Any  pers|)n  desiring  to  be  heard  or  to 
protest  thisi  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street^  N.E.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  an^  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determiiiing  the  appropriate  action  to 
be  taken,  b<it  will  not  serve  to  make 
protestants]  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  tnotion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.        ! 
Lois  D.  CaafaieU, 
Secretary.     I 
IFR  Doc.  96422736  Filed  9-5-96;  8:45  ami 
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[Docket  No.iER9e-2760-000,  et  al.] 

Carolina  Power  &  Light  Company,  et 
al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

August  29.  1 996. 
Take  notice  that  the  following  filings 


have  been 


nade  with  the  Commission: 


1.  Carolina  Power  ft  Light  Company 

IDocket  No.  ER96-276O-00OJ 

Take  notice  that  on  August  20, 1996, 
CaroUna  Power  &  Light  Company 
(CP&L),  tendered  for  filing  separate 
Service  Agreements  executed  between 
CP&L  and  the  following  Eligible 
Transmission  Customers:  PECO  Energy 
Company,  Sonat  Power  Marketing,  Inc., 
SCAN  A  Energy  Marketing,  Inc.,  ENRON 
Power  Marketing,  Inc.,  and  Virginia 
Electric  and  Power  Company.  Service  to 
each  Eligible  Customer  will  be  in 
accordance  with  the  terms  and 
conditions  of  Carolina  Power  &  Light 
Company's  Open  Access  Transmission 
Tariff. 

Copies  of  the  filing  were  served  upon 
the  North  Carolina  Utilities  Commission 
and  the  South  Carolina  Public  Service 
Commission. 

Comment  date:  September  12, 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

2.  Jersey  Central  Power  ft  Light 
Company  Metropolitan  Edison 
Company  Pennsylvania  Electric 
Company 

IDocket  No.  ER96-2253-O00] 

Take  notice  that  on  August  20, 1996, 
GPU  Service  Corporation  (GPU),  on 
behalf  of  Jersey  Central  Power  ft  Light 
Company,  Metropolitan  fidffeon 
Company  and  Pennsylvania  Electric 
Company,  filed  an  amendment  to  its 
filing  in  this  proceeding.  GPU  has 
served  copies  of  the  filing  on  regulatory 
agencies  in  New  Jersey  and 
Pennsylvania. 

Comment  date:  September  12, 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

3.  Carolina  Power  ft  Light  Company 

IDocket  No.  ER96-2761-000J 

Take  notice  that  on  August  20, 1996, 
Carolina  Power  &  Light  Company 
(Carolina),  tendered  for  filing  separate 
Service  Agreements  executed  between 
Carolina  and  the  following  Eligible 
Entities:  PacifiCorp  Power  Marketing, 
Inc.  and  Vaster  Power  Marketing,  Inc. 
Service  to  each  Eligible  Entity  will  be  in 
accordance  with  the  terms  and 
conditions  of  Carolina's  Tariff  No.  1  for 
Sales  of  Capacity  and  Energy. 

Copies  of  the  filing  were  served  upon 
the  North  Carolina  Utilities  Commission 
and  the  South  Carolina  Public  Service 
Commission. 

Comment  date:  September  12, 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 


4.  Houston  Lighting  ft  Power  Company 

[Docket  No.  ER96-2762-0001 

Take  notice  that  on  August  19, 1996, 
Houston  Lighting  ft  Power  Company 
(HL&P),  tendered  for  fiUng  an  executed 
transmission  service  agreement  (TSA) 
with  DuPont  Power  Marketing,  Inc. 
(EhiPont)  for  Economy  Energy 
Transmission  Service  under  HL&P's 
FERC  Electric  Tariff,  Original  Volume 
No.  1,  for  Transmission  Service  To, 
From  and  Over  Certain  HVDC 
Interconnections.  HL&P  has  requested 
an  effective  date  of  July  29, 1996. 

Copies  of  the  filing  were  served  on 
DuPont  and  the  Public  Utility 
Commission  of  Texas. 

Comment  date:  September  12, 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

5.  UtiliCorp  United  Inc. 

IDocket  No.  ER96-2763-0001 

Take  notice  that  on  August  19, 1996, 
UtiliCorp  United  hic,  tendered  for  filing 
on  behalf  of  its  operating  division, 
WestPlains  Energy-Kansas,  a  Service 
Agreement  under  its  Power  Sales  Tariff, 
FERC  Electric  Tariff  Original  Volume 
No.  12,  with  VTEC  Energy  Inc.  The 
Service  Agreement  provides  for  the  sale 
of  capacity  and  energy  by  WestPlains 
Energy-Kansas  to  VTEC  Energy  Inc. 
pursuant  to  the  tariff,  and  for  the  sale  of 
capacity  and  energy  by  VTEC  Energy 
Inc.  to  WestPlains  Energy-Kansas 
pursuant  to  VTEC  Energy  Inc.  's  Rate 
Schedule  No.  1. 

UtiliCorp  also  has  tendered  for  filing 
a  Certificate  of  Concurrence  by  VTEC 
Energy  Inc. 

UtiliCorp  requests  waiver  of  the 
Commission's  regulations  to  permit  the 
Service  Agreement  to  become  effective 
in  accordance  with  its  terms. 

Comment  date:  September  12, 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

6.  UtiliCorp  United  Inc. 

(Docket  No.  ER96-2 764-000) 

Take  notice  that  on  August  19, 1996, 
UtihCorp  United  Inc.,  tendered  for  filing 
on  behalf  of  its  operating  division, 
Missouri  Public  Service,  a  Service 
Agreement  under  its  Power  Sales  Tariff, 
FERC  Electric  Tariff  Original  Volume 
No.  10,  with  VTEC  Energy  Inc.  The 
Service  Agreement  provides  for  the  sale 
of  capacity  and  energy  by  Missouri 
Public  Service  to  VTEC  Energy  Inc. 
pursuant  to  the  tariff,  and  for  the  sale  of 
capacity  and  energy  by  VTEC  Energy 
Inc.  to  Missouri  Public  Service  pursuant 
to  VTEC  Energy  Inc.  's  Rate  Schedule 
No.  1. 
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UtiliCorp  also  has  tendered  for  filing 
a  Certificate  of  Concurrence  by  VTEC 
Energy  Inc. 

UtiliCorp  requests  waiver  of  the 
Commission's  regulations  to  permit  the 
Service  Agreement  to  become  effective 
in  accordance  with  its  terms. 

Comment  date:  September  12, 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

7.  Cinergy  Services,  Inc. 

(Docket  No.  ER96-2765-0O0I 

Take  notice  that  on  August  19, 1996, 
Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  Hling  a  service  agreement 
under  Cinergy's  Open  Access 
Transmission  Service  Tariff  (the  Tariff) 
entered  into  between  Cinergy  and 
PanEnergy  Power  Services,  Inc. 

Comment  date:  September  12, 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

8.  Kentucky  Utilities  Company 

(Docket  No.  ER96-2 766-000] 

Take  notice  that  on  August  19, 1996, 
Kentucky  Utilities  Company  (KU), 
tendered  for  filing  service  agreements 
between  KU  and  Duke/Louis  Dreyfus 
L.L.C.  under  its  TS  Tariff  and  between 
KU  and  AIG  Trading  Corporation  under 
its  PS  Tariff.  KU  requests  effective  dates 
of  July  26, 1996  and  July  31, 1996, 
respectively. 

Comment  date:  September  12, 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

9.  South  Carolina  Electric  &  Gas 
Company 

[Docket  No.  ER96-2768-0001 

Take  notice  that  on  August  19, 1996, 
South  Carolina  Electric  &  Gas  Company 
(SCE&G),  tendered  for  filing  proposed 
changes  to  its  negotiated  market  sales 
tariff.  SCE&G  requests  that  the  changes 
be  placed  into  effect  no  later  than  60 
days  after  the  date  of  tender. 

Comment  date:  September  12, 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

10.  Public  Service  Company  of 
Colorado 


(Docket  No.  ER96-2769-0O01 

Take  notice  that  on  August  20, 1996, 
Public  Service  Company  of  Colorado 
(Public  Service),  tendered  for  filing 
revisions  to  Exhibits  1  and  19  to  its 
Consolidated  Facility  Arrangements 
Contract  No.  87-LAO-337,  with  the 
Western  Area  Power  Administration. 
Specifically  Public  Service  is  submitting 
Revision  No.  1  to  Exhibit  1  and  Revision 
No.  1  to  Exhibit  19  to  Contract  No.  87- 
LAO-337  designated  as  Public  Service 
Rate  Schedule  FERC  No.  47. 


Comment  date:  September  12, 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

11.  Idaho  Power  Company 

[Docket  No.  KR96-2771-000] 

Take  notice  that  on  August  20, 1996, 
Idaho  Power  Company  (IPC),  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  a  Service 
Agreement  under  Idaho  Power 
Company  FERC  Electric  Tariff,  Second 
Revised,  Volume  No.  1  between  the  City 
of  Richland  and  Idaho  Power  Company. 

Comment  date:  September  12, 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

12.  Southwrestem  Public  Service 
Company 

(Docket  No.  ER96-2772-000I 

Take  notice  that  on  August  21,  1996, 
Southwestern  Pubhc  Service  Company 
(Southwestern),  submitted  an  executed 
service  agreement  under  its  point-to- 
point  transmission  tariff  with  Missouri 
Public  Service  Company  (MPS).  The 
service  agreement  is  for  umbrella  non- 
firm  transmission  service. 

Comment  date:  September  12, 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

13.  Arizona  Public  Service  Company 

[Docket  No.  ER96-2773-O00I 

Take  notice  that  on  August  21,  1996, 
Arizona  Public  Service  Company  (APS), 
tendered  for  filing  the  proposed 
Facilities  Agreement  between  APS  and 
Tohono  O'odham  Utility  Authority 
(TOUA). 

The  agreement  proposes  that  APS 
construct,  upgrade,  operate  and 
maintain  certain  facilities  necessary  to 
serve  TOUA's  additional  electric  service 
requirements  on  the  Reservation. 

A  copy  of  this  filing  has  been  served 
on  TOUA  and  the  Arizona  Corporation 
Commission. 

Comment  date:  September  12, 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

14.  lES  UtiliUes  Inc. 


(Docket  No.  ER96-2774-000I 

Take  notice  that  on  August  21,  1996, 
lES  Utilities  Inc.  (lES), tendered  for 
filing  proposed  changes  to  modify  the 
lES  and  Central  Iowa  Power  Cooperative 
(CIPCO)  Operating  and  Transmission 
Agreement  (Agreement)  by  the  addition 
of  Appendix  13. 

Copies  of  the  filing  were  served  upon 
CIPCO  and  the  Iowa  State  Utilities 
Board. 

Comment  date:  September  12. 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 


15.  Northern  Indiana  Public  Service 
Company 

[Docket  No.  ER96-2775-000| 

Take  notice  that  on  August  21, 1996, 
Northern  Indiana  Public  Service 
Company,  tendered  for  filing  an 
executed  Service  Agreement  between 
Northern  Indiana  Public  Service 
Company  and  PanEnergy  Power 
Services,  Inc. 

Under  the  Service  Agreement, 
Northern  Indiana  Public  Service 
Company  agrees  to  provide  services  to 
PanEnergy  Power  Services,  Inc.  under 
Northern  Indiana  Public  Service 
Company's  Power  Sales  Tariff,  which 
was  accepting  for  filing  by  the 
Commission  and  made  effective  by 
Order  dated  August  17,  1995  in  Docket 
No.  ER95-1222-O00.  Northern  Indiana 
Public  Service  Company  and  PanEnergy 
Power  Services,  Inc.  request  a  waiver  of 
the  Commission's  sixty-day  notice 
requirement  to  permit  an  effective  date 
of  October  1,  1996. 

Copies  of  this  filing  have  been  sent  to 
the  Indiana  Utility  Regulatory 
Commission  and  the  Indiana  Office  of 
Utility  Consumer  Counselor. 

Comment  date:  September  12,  1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

16.  Commonwealth  Edison  Company, 
Commonwealth  Edison  Company  of 
Indiana,  Inc. 

[Docket  No.  ER96-2776-^XK)l 

Take  notice  that  on  August  20, 1996, 
Commonwealth  Edison  Company  and 
Commonwealth  Edison  Company  of 
Indiana,  Inc.  (ComEd),  tendered  for 
filing  revisions  to  ComEd 's  Open  Access 
Transmission  Service  Tariff  filed  on  July 
9. 1996  (Tariff)  in  Docket  No.  OA96- 
166-000. 

ComEd  requests  an  effective  date  of 
July  9,  1996  and  has  therefore  requested 
that  the  Commission  waive  the 
Commission's  notice  requirement. 
Copies  of  this  filing  have  been  served  on 
all  persons  that  have  moved  to  intervene 
in  Docket  Nos.  OA96-166-000  and 
OA96-84-000. 

Comment  date:  September  12,  1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

17.  New  England  Power  Company 

(Docket  No.  ER96-2777-000I 

Take  notice  that  on  August  22, 1996, 
New  England  Power  Company,  filed  a 
Service  Agreement  with  Cinergy 
Services  Inc.  under  NEP's  FERC  Electric 
Tariff,  Original  Volume  No.  5. 

Comment  date:  September  12, 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 
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IB.  Union  E)ectric  Company 

(Docket  No.  8R96-277&-0001 

Take  notite  that  on  August  22, 1996, 
Union  Electric  Company  (UE),  tendered 
for  filing  an  Interchange  Agreement 
dated  Augxist  13,  1996.  between  UE  and 
Jacksonville  Electric  Authority.  UE 
asserts  that  the  purpose  of  the 
Agreement  )s  to  set  out  specific  rates, 
terms,  and  conditions  for  the  types  of 
power  and  •nergy  to  be  exchanged. 

Comment  date:  September  12, 1996. 
in  accordanice  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

19.  Union  ^ectric  Company 

[Docket  No.  iR96-2  779-0001 

Take  notii»  that  on  August  22, 1996. 
Union  Elediric  Company  (UE),  tendered 
for  filing  a  Service  Agreement  for  Non- 
Firm  Point-to-Point  Transmission 
Service  dat^  August  19, 1996  between 
Federal  Energy  Sales,  Inc.  (FES)  and  UE. 
UE  asserts  ttiat  the  purpose  of  the 
Agreement  is  to  permit  UE  to  provide 
transmission  service  to  FES  pursuant  to 
UE's  Open  Recess  Transmission  Tariff 
filed  in  Docket  No.  OA96-50-000. 

Comment  date:  September  12, 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

20.  Union  l^lectric  Company 

(Docket  No.  6R9&-2780-0OO1 

Take  notice  that  on  August  22. 1996. 
Union  Electric  Company  (UE),  tendered 
for  filing  an  unexecuted  Service 
Agreement  for  Non-Firm  Point-to-Point 
Transmission  Service  between 
Commonwealth  Edison  Company  (CE) 
and  UE.  UB  asserts  that  the  purpose  of 
the  Agreement  is  to  permit  UE,  to 
provide  tra|ismission  service  to  CE' 
pursuant  td  UE's  Open  Access 
Transmission  Tariff  filed  in  E)ocket  No. 
OA96-50. 

Commerk  date:  September  12, 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

21.  UtiliColp  United  Inc. 

[Docket  No.  pS96-39-000| 

Take  notice  that  on  August  28, 1996, 
UtiUCorp  United  Inc.  (UtiliCorp)  filed 
an  applicaljion,  under  §  204  of  die 
Federal  PoWer  Act,  seeking 
authorization  to  enter  into  five-year 
corporate  guarantees  in  an  amoimt  of 
not  more  titan  $270  million  to  replace 
existing  corporate  guarantees  authorized 
in  Docket  No.  ES96-5-000.' 

Also,  UtiliCorp  requests  an  exemption 
from  the  Commission's  competitive 
bidding  or  negotiated  placement 
requiremeots. 


Comment  date:  September  18, 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington,  D.C 
20426,  in  accordance  with  Bules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding.- 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conunission  and  are  available  for  public 
inspection. 
Lois  D.  Caahell, 
Secretary. 
[FR  Doc  96-22767  Filed  9-5-96;  8:45  am] 

aiLUNQ  CODE  «717-01-P 


'  73  FERC  ^62.175  (1995). 


[Proiect  No.  2385-011] 

Madison  Paper  Industries;  Notice  of 
Availability  of  Final  Environmental 
Assessment 

August  30, 1996. 

A  final  environmental  assessment 
(FEA)  is  available  for  public  review.  The 
FEA  is  for  an  application  to  amend  the 
Anson  Hydroelectric  Project.  The 
application  is  to  resurface  the  dam; 
reconfigure  the  permanent  crest;  raising 
the  elevation  from  241.67'  to  242.62' 
(except  for  a  50-ft  section  which  will  be 
lowered  to  242.62')  in  order  to  accept  an 
inflatable  flashboard  system;  and  install 
an  inflatable  flashboard  system,  raising 
the  normal  headpond  elevation  by  1.5 
feet.  The  FEA  finds  that  approval  of  the 
appUcation  would  not  constitute  a 
major  federal  action  significantly 
affecting  the  quality  of  the  human 
environment.  The  Anson  Hydroelectric 
Project  is  located  on  the  Kennebec  River 
in  Somerset  County,  Maine. 

The  FEA  was  written  by  staff  in  the 
Office  of  Hydroelectric  Licensing, 
Federal  Energy  Regulatory  Commission. 
Copies  of  the  FEA  can  be  viewed  at  the 
Commission's  Public  Reference  Room. 
Room  2A,  888  First  Street,  N.E.. 
Washington,  D.C.  20426.  Copies  can 
also  be  obtained  by  calling  the  project 
manager  listed  below.  For  further 
information,  please  contact  the  project 


manager,  Jean  A.  Potvin,  at  (202)  219- 

0022. 

LoJ«  D.  Casheli. 

Secretary. 

[FR  Doc  96-22766  Filed  9-5-96;  8:45  am] 

BILLMC  COOE  STir-ei-M 


[Docket  No.  CP96-720-000.  et  ai;] 

Natural  Gas  Pipeline  Company  of 
America,  et  al.;  Natural  Gas  Certificate 
Filings 

August  29, 1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Natural  Gas  Pipeline  Company  of 
America 

[Docket  No.  CP96-720-O001 

Take  notice  that  on  August  16, 1996, 
Natural  Gas  Pipeline  Company  of 
America  (NGPL),  701  East  22nd  Street, 
Lombard,  Illinois  60148,  filed  an 
application:  (1)  For  authorization, 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act,  to  abandon  (by  removal)  a 
compressor  unit  located  at  NGPL's 
Station  No.  139  in  Lea  Coimty,  New 
Mexico;  and  (2)  for  a  certificate  of 
public  convenience  and  necessity, 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act,  authorizing  NGPL  to  construct 
(i.e.,  relocate  and  upgrade)  and  operate 
the  aforementioned  compressor  unit  as 
part  of  NGPL's  Station  No.  346  facility 
in  Cameron  Parish,  Louisiana,  all  as 
more  fully  set  forth  in  the  application, 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

NGPL  states  that  the  subject 
compressor  is  no  longer  needed  at 
Station  No.  139,  and  has  not  been 
utilized  since  January  of  1993.  NGPL 
proposes  to  abandon  and  remove  the 
entire  compressor  unit  (including  the 
removal  of  all  associated  conduit, 
wiring,  supports  and  piping),  and  have 
the  compressor  engine  manufacturer 
upgrade  it  to  the  "Best  Available 
Control  Technology"  (BACT)  in  order  to 
reduce  nitrous  oxide  (NOX)  emissions. 
In  addition  to  the  BACT  upgrade,  NGPL 
proposes  to  increase  the  compressor 
unit  to  a  4,500  hp  rating.  NGPL 
proposes  to  relocate  the  upgraded 
compressor  unit  to  its  Station  No.  346 
facility  on  its  Louisiana  Line,  in 
Cameron  Parish,  Louisiana,  thereby 
increasing  the  Louisiana  Line's  capacity 
by  63  MMcfd.  NGPL  adds  that  it  will 
perform  certain  non-jurisdictional 
activities  as  part  of  the  Louisiana  Line 
expansion  project,  including  the  re- 
wheeling  of  three  existing  compressors 
at  its  Station  No.  346.  and  certain 
modifications  to  station  piping  at 
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NGPL's  Station  No.  342,  in  Cameron 
Parish,  Louisiana. 

NGPL  states  that  its  gas  transmission 
system  consists  of  two  mainlines,  its 
Amarillo  Mainline,  Gulf  Coast  Mainline, 
plus  NGPL's  A/G  Line,  which  connects 
the  two  mainlines.  NGPL  adds  that  its 
Louisiana  Line  consists  of  30-inch  and 
36-inch  diameter  pipelines  which 
extend  along  the  Gulf  of  Mexico  from  St. 
Mary  Parish,  Louisiana,  to  near  Port 
Arthur,  at  the  Texas/Louisiana  border, 
and  on  to  an  interconnection  with 
NGPL's  Gulf  Coast  Mainline,  in 
Montgomery  County,  Texas.  NGPL 
states  that  the  Louisiana  Line  section  of 
its  system  serves  east  coast  markets  by 
delivering  a  total  of  1,000  MMcfd  of  gas 
to  other  interstate  pipeline  companies, 
with  approximately  414  MMcfd  of  this 
total  being  delivered  to  the  eastern 
terminus  of  the  Louisiana  Line  at  the 
Henry  Hub. 

According  to  NGPL,  MidCon  Gas 
Service  Corporation  (MidCon),  a 
marketing  affiliate  of  NGPL,  responded 
to  an  open  season  that  NGPL  held  with 
respect  to  the  possible  expansion  of 
capacity  on  its  Louisiana  Line,  by 
signing  a  precedent  agreement  with 
NGPL  for  50  MMcfd  of  the  proposed  63 
MMcfd  capacity  expansion  for  NGPL's 
Louisiana  Line.  NGPL  states  that  the 
MidCon  contract  is  for  firm 
transportation  service  at  a  rate  of  $0.20, 
for  seven  years.  NGPL  also  states  that 
the  revenues  provided  by  the  MidCon 
contract  will  cover  the  cost  of  the 
additional  compression,  and  that  NGPL 
will  endeavor  to  market  the  remaining 
13  MMcfd  of  uncommitted  capacity. 

NGPL  further  states  that  it  will  seek 
to  roll-in  the  cost  of  the  expansion 
facilities  in  its  first  rate  case  following 
the  Conmiission's  certification  of  the 
subject  facilities.  NGPL  asserts  that 
rolled-in  rate  treatment  will  reduce 
general  system  transportation  rates, 
because  the  increased  transportation 
revenues  generated  by  the  expansion 
facilities  will  exceed  the  incremental 
cost  of  such  facilities. 

Comment  date:  Septemt)er  19, 1996, 
in  accordance  with  Standard  Paragraph 
F  at  the  end  of  this  notice. 

2.  Northern  Natural  Gas  Company 

IDocket  No.  CP96-731-0O0J  • 

Take  notice  that  on  August  20, 1996, 
Northern  Natural  Gas  Company 
(Northern),  P.O.  Box  3330,  Omaha, 
Nebraska  68103-0330.  filed  in  Docket 
No.  CP96-731-000  a  request  pursuant  to 
Sections  157.205  and  157.212  of  the 
Commi.ssion's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.212)  for  authorization  to  install  and 
operate  new  delivery  point  facilities 
located  in  Goodhue  County,  Minnesota, 


under  Northern's  blanket  certificate 
issued  in  Docket  No.  CP82-401-OO0, 
pursuant  to  Section  7(c)  of  the  Natural 
Gas  Act,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Northern  proposes  to  install  and 
operate  a  new  delivery  point  to 
accommodate  natural  gas  deliveries  to 
Northern  States  Power  Company  (NSP) 
under  Northern's  currently  effective 
throughput  service  agreement(s)  for 
redelivery  to  the  community  of 
Goodhue,  Minnesota.  It  is  indicated  that 
NSP  requests  authorization  to  install  a 
new  delivery  point  due  to  the  expansion 
of  its  distribution  system  into  new  areas. 
It  is  stated  that  this  community  does  not 
currently  have  natural  gas  service. 
Northern  states  that  the  estimated 
volumes  proposed  to  be  delivered  to 
NSP  to  the  proposed  delivery  point  are 
500  MMBtu  equivalent  of  natural  gas  on 
a  peak  day  and  34,100  MMBtu 
equivalent  on  an  annual  basis.  Northern 
states  that  it  will  own,  operate,  and 
maintain  the  delivery  point.  Northern 
estimates  the  total  costs  to  install  this 
delivery  point  to  be  $66,000. 

Northern  advises  that  the  total 
volumes  to  be  delivered  to  the  customer 
after  the  request  do  not  exceed  the  total 
volumes  authorized  prior  to  the  request. 
Northern  states  that  the  proposed 
activity  is  not  prohibited  by  its  existing 
tariff  and  that  it  has  sufficient  capacity 
to  accommodate  the  changes  proposed 
herein  without  detriment  or 
disadvantage  to  Northern's  other 
customers. 

Comment  date:  October  15, 1996,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Northwest  Pipeline  Corporation 

IDocket  No.  CP96-736-0001 

Take  notice  that  on  August  21, 1996, 
Northwest  Pipeline  Corporation 
(Northwest).  295  Chipeta  Way,  Salt  Lake 
City,  Utah  84158-0900,  filed  in  Docket 
No.  CP96-736-000  an  application 
pursuant  to  Sections  7(b)  and  7(c)  of  the 
Natural  Gas  Act  for  authorization  to 
construct  and  operate  replacement 
pipeline  and  measurement  facilities  and 
to  abandon  existing  pipeline  and 
measurement  facilities  in  LaPlata 
County,  Colorado,  all  as  more  folly  set 
forth  in  the  application  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Northwest  proposes  to  relocate  the 
facilities  because  they  would  be 
submerged  by  the  Ridges  Basin  Dam  and 
Reservoir  which  is  being  constructed  2 
miles  southwest  of  the  town  of  Durango 
in  LaPlata  County.  Specifically, 
Northwest  proposes  to  construct  and 


operate  approximately  6  miles  of  26- 
inch  replacement  pipeline  and  to  install 
a  new,  relocated  meter  station  in  LaPlata 
County.  Northwest  proposes  to  abandon 
by  removal  0.6  mile  of  26-inch  existing 
pipeline  and  to  abandon  in  place  4.02 
miles  of  existing  26-inch  pipeline  and 
the  existing  Durango  delivery  tap. 
Northwest  estimates  the  cost  of  the 
abandonment  and  construction  at  $7.3 
million,  which  would  be  reimbursed  by 
the  U.S.  Bureau  of  Reclamation,  which 
is  building  the  dam  and  reservoir.  It  is 
stated  that  the  proposed  relocation  is 
needed  to  assure  the  operational 
integrity  of  Northwest's  mainline 
transmission  system  and  to  avoid 
significant  refiability  concerns 
associated  with  the  inundation  of  the 
facilities  by  the  dam  and  reservoir.  It  is 
asserted  that  the  design  capacity  of 
Northwest's  system  would  not  be 
affected  by  the  proposal. 

Comment  date:  September  19. 1996, 
in  accordance  with  Standard  Paragraph 
F  at  the  end  of  this  notice. 

4.  Koch  Gateway  Pipeline  Company 

IDocket  No.  CP96-739-0001 

Take  notice  that  on  August  22, 1996, 
Koch  Gateway  Pipeline  Company  (Koch 
Gateway),  P.O.  Box  1478,  Houston, 
Texas  77521-1478,  filed  in  Docket  No. 
CP96-739-000,  an  application,  pursuant 
to  Section  7(c)  of  the  Natural  Gas  Act, 
for  a  certificate  of  public  convenience 
and  necessity  authorizing  the 
construction  and  operation  of 
compresson  facilities,  all  as  more  fiilly 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Specifically,  Koch  Gateway  requests 
authorization  to  construct  and  operate  a 
1,600  horsepower  compression  facility, 
to  be  known  as  the  White  Oak 
Compressor  Station,  in  Gregg  County, 
Texas.  Koch  Gateway  states  that  the 
compression  facilities  are  to  be  located 
on  its  existing  16-inch  Latex-Fort  Worth 
Main  Line,  designated  as  Index  1.  Koch 
Gateway  states  that  the  gas  requirements 
of  its  customers  have  changed, 
necessitating  a  directional  change  in  the 
flow  of  natural  gas,  and  that  the 
proposed  compression  facilities  will 
enhance  its  ability  to  move  "supplies 
through  its  system. 

Comment  date:  September  19, 1996, 
in  accordance  with  Standard  Paragraph 
F  at  the  end  of  this  notice. 

5.  Florida  Gas  Transmission  Company 

IDocket  No.  CP96-742-O00I 

Take  notice  that  on  August  26,  1996. 
Florida  Gas  Transmission  Company 
(FGT),  1400  Smith  Street.  Houston, 
Texas  77002,  filed  in  Docket  No.  CP96- 
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742-000  an  application  pursuant  to 
Section  7(tO  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon  a 
sale  for  resf  le  service  for 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  which  was 
authorized  in  Docket  No.  CP68-111.'  all 
as  more  fully  set  forth  in  the  application 
on  nie  with  the  Commission  and  open 
to  public  inspection. 

FGT  proposes  to  abandon  the  sale  for 
resale  service  it  once  provided  Transco 
under  an  agreement  dated  August  28, 
1967  which  is  designated  as  Rate 
Schedule  X*-2  in  FGT's  FERC  Gas  Tariff, 
Original  Voiume  No.  3.  FGT  states  that  - 
the  August  ^8. 1967  agreement  expired 
under  its  own  terms  on  April  30,  1970. 
FGT  further  states  that  the  proposed 
abandonment  will  not  result  in  the 
abandonment  of  facilities  nor  will  it 
result  in  th^  abandonment  of  service  to 
any  other  customer  of  FGT. 

Comment  date:  September  19, 1996, 
in  accordance  with  Standard  Paragraph 
F  at  the  end]  of  this  notice. 

Standard  Piragraphs 

F.  Any  pet^on  desiring  to  be  heard  or 
make  any  piotest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  witn  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  D.C.  20426.  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commissioi^'s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  Jiction  to  be  taken  but  will 
not  serve  to  hiake  the  protestants  parties 
to  the  preceding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  a$  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  furthpr  notice  that,  pursuant  to 
the  authoritjj  contained  in  and  subject  to 
jurisdiction  Conferred  upon  the  Federal 
Enei^y  Regulatory  Commission  by 
Sections  7  aiid  15  of  the  Natural  Gas  Aci 
and  the  Comtnission's  Rules  of  Practice 
and  Procedute,  a  hearing  will  be  held 
without  furtl  ler  notice  before  the 
Commission  or  its  designee  on  this 
filing  if  no  motion  to  intervene  is  filed 
within  the  tii  ne  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  hat  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commi  ssion  on  its  own  motion 


'  .See  9  FERC  1 


believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214 
of  the  Conunission's  Procedural  Rules 
(18  CFR  385.214)  a  motion  to  intervene 
or  notice  of  intervention  and  pursuant 
to  Section  157.205  of  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  a  protest  to  the  request.  If  no 
protest  is  filed  within  the  time  allowed 
therefore,  the  proposed  activity  shall  be 
deemed  to  be  authorized  effective  the 
day  after  the  time  allowed  for  filing  a 
protest.  If  a  protest  is  filed  and  not 
withdrawn  within  30  days  after  the  time 
allowed  for  filing  a  protest,  the  instant 
request  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  Section  7  of  the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 
[PR  Doc.  96-22768  Filed  9-5-96;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 


C1.06<1  (1<)79). 


[ER-fRL-S472-8] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
564-7167  OR  (202)  564-7153.  Weekly 
receipt  of  Environmental  Impact 
Statements  Filed  August  26, 1996 
Through  August  30, 1996  Pursuant  to  40 
CFR  1506.9. 

EIS  No.  960403,  Draft  EIS,  NPS,  MA. 
Cape  Cod  National  Seashore  General 
Management  Plan,  Implementation, 
Barnstable  County,  MA,  Due:  October 
31, 1996,  Contact:  Maria  Burks  (508) 
349-3785. 

This  EIS  was  inadvertently  omitted 
from  the  8-30-96  Federal  Register.  The 
official  45  day  NEPA  review  period  is 
calculated  from  8-30-96. 
EIS  No.  960404,  Final  EIS,  FRC,  WI. 
Flambeau  River  Hydroelectric 
Projects,  Big  Falls  (FERC  No.  2930). 
Thomapple  (FERC  No.  2475),  Upper 
(FERC  No.  2640),  Lower  (FERC  No. 
2421),  Pixley  (FERC  No.  2395)  and 
Crowley  (FERC  No.  2473),  Relicensing 
WI,  Due:  October  7. 1996.  Contact: 
Frank  Karwoski  (202)  219-2782. 
EIS  No.  960405.  Final  EIS.  FRC.  ME. 
NH.  Saco  River  Basin  Hydropower 


Development.  (FERC  Project  Nos. 
2528. 2527. 2194.  2531.  2529.  2530, 
and  11365).  Licenses  and  Relicenses, 
ME  and  NH,  Due:  October  7,  1996. 
Contact:  Rich  McGuire  (202)  219- 
3084. 
EIS  No.  960406,  Draft  EIS.  FHW,  WV. 
WV-9  Transportation  Corridor 
Improvements,  from  Martinsburg  to 
Charles  Town,  Berkeley,  Jefferson  and 
Morgan  Counties.  WV.  Due: 
November  1, 1996,  Contact:  David 
Leighow  (304)  347-5329. 
EIS  No.  960407,  Final  EIS,  FRC,  VT. 
MA,  Deerfield  River  Hydroelectric 
Project  (FERC  No.  2323),  Bear  Swamp 
Pumped  Storage  Project  (FERC  No. 
2669)  and  Gardners  Falls  Project 
(FERC,  No.  2334),  New  License/ 
Relicense  Issuance.  VT  and  MA.  Due: 
October  7. 1996,  Contact:  R.  Feller 
(202) 219-2796. 
EIS  No.  960408,  Draft  EIS.  NOA.  OH. 
Ohio  Combined  Coastal  Management 
Program,  Implementation,  Special 
Management  Areas  (SMAs),  Lake  Erie, 
OH,  Coastal  Management  Program, 
Implementation,  Special  Management 
Areas  (SMAs),  Lake  Erie,  OH.  Due: 
November  15, 1996,  Contact:  Diana 
Olinger  (301)  713-3113. 
EIS  No.  960409,  Final  EIS,  AFS,  OR. 
Upper  Deschutes  Wild  and  Scenic 
River  and  State  Scenic  Waterway. 
Management  Plan.  Implementation, 
Deschutes  National  Forest,  E)eschutes 
County,  OR,  Due:  October  7. 1996, 
Contact:  Mollie  Chaudet  (541)  383- 
4769. 
EIS  No.  960410.  Final  EIS,  MMS.  AL. 
CA,  DE,  LA,  NJ,  AK.  CT.  FL.  MS.  NY. 
NC.  RI.  VA.  OR.  TX.  WA,  Gulf  of 
Mexico  and  Offshore  Alaska  Outer 
Continental  Shelf  (OCS)  Oil  and  Gas 
Leasing  Program  1997  to  2002  for  16 
Lease  Sales  on  Five- Year  Leasing 
Program,  Due:  October  7, 1996, 
Contact:  Richard  Wilderman  (703) 
787-1674. 
EIS  No.  960411,  Final  EIS.  NPS.  NB, 
Niobrara  National  Scenic  River, 
General  Management  Plan,  Niobrara/ 
Missouri  National  Scenic  Riverways. 
Implementation.  Brown,  Cherry,  Keya 
Paha  and  Rock  Counties,  NB,  Due: 
October  7.  1996,  Contact:  Warren  Hill 
(402) 336-3970. 
EIS  No.  960412,  Draft  Supplement,  EPA, 
CA,  International  Wastewater 
Treatment  Plant  and  South  Bay  Ocean 
Outfall,  Updated  Information,  Interim 
Operation,  Tijuana  River,  San  Diego, 
CA,  Due:  October  21, 1996,  Contact: 
Elizabeth  Borowiec  (415)  744-1165 
EIS  No.  960413,  Draft  EIS.  USN,  CA,  Las 
Pulgas  and  San  Mateo  Basin,  Cease 
and  Desist  Order,  Sewage  Effluent 
Compliance  Project,  NPDES  Permit. 
Marine  Corps  Base,  Camp  Pendleton, 
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San  Diego  County,  CA,  Due:  October 
21, 1996,  Contact:  David  Walls  (703) 
696/2138. 
EIS  No.  960414,  Final  EIS,  USN.  United 
States  Navy  Shipboard  Solid  Waste 
Disposal,  Implementation,  MARPOL 
Special  Areas:  Designated  Baltic  Sea, 
North  Sea,  Wilder  Caribbean, 
Antarctic  Ocean,  Mediterranean  Sea, 
Black  Sea  and  Red  Sea,  Gulfs  Region: 
Persian  Gulf  and  Gulf  of  Oman,  Due: 
October  7, 1996,  Contact:  Robert  K. 
Ostermueller  (610)  595-0759. 

Amended  Notices 

EIS  No.  960318.  Draft  EIS.  FHW,  CA, 
CA-125  South  Route  Location, 
Adoption  and  Construction,  between 
CA-905  on  Otay  Mesa  to  CA-54  in 
Spring  Valley,  Funding  and  COE 
Section  404  Permit,  San  Diego 
County,  CA,  Due:  September  16, 1996, 
Contact:  Jeffery  S.  Lewis  (916)  498- 
5035.  Published  FR  7-12-96— Review 
Period  extended. 

Dated:  Septemlwr  3, 1996. 
William  D.  Dickeraon. 

Director,  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 

jFR  Doc.  96-22823  Filed  9-5-96;  8:45  am] 
BUJJNQ  COOe  66«>-6l>-M 


[ER-FRL-5472-e] 

Environmental  Impact  Statements  and 
Regulations;  Avallat>lllty  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  August  19,  1996  through 
August  23,  1996  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  Section  309  of  the  Clean  Air  Act 
and  Section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  564-7167. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  05, 1996  (61  FR  15251). 

Drafts  EISs 

ERP  No.  D-AFS-G61036-NM  Rating 
LO,  EL  Cajete  Pumice  Mine  Project, 
Implementation,  Plan  of  Operation  and 
COE  Section  404  Permit,  Jemez  National 
Recreation  Area,  Santa  Fe  National 
Forest,  Jemez  Ranger  District,  Sandoval 
County,  NM. 

Summary:  EPA  expressed  lack  of 
objections  to  the  selection  of  the  Forest 
Service's  preferred  Alternative  1(a)  as 
described  in  the  draft  EIS. 

ERP  No.  D-AFS-f65250-CO  Rating 
ECl,  Routt  National  Forest  Land  and 
Resource  Management  Plnn, 


Implementation,  Grand.  Routt,  Rio 
Blanco,  Jackson,  Moffot  and  Garfield 
Counties,  CO. 

Summary:  EPA  expressed 
environmental  concerns  about  water 
quality,  fisheries  and  wildlife  habitat 
and  noxious  weed  control.  EPA  suggests 
that  the  FEIS  add  details  or  general 
plans  to  improve  or  maintain 
environmental  conditions  and  include 
revised  requirements  for  grazing 
allotment  analysis. 

ERP  No.  D-AFS-J65253-MT  Rating 
EC2,  Boulder  and  Wyman  Gulch 
Vegetation  Management  Timber  Sale 
emd  Prescribed  Burning, 
Implementation,  Beaverhead-Deerlodge 
National  Forests,  Philipsburg  Ranger 
District.  Granite  County,  MT. 

Summary:  EPA  expressed 
environmental  concerns  regarding 
exiting  degraded  water  quality  and 
fisheries  in  the  project  area  and  choice 
of  treatment  method/units  in 
alternatives.  EPA  recommends 
additional  information  be  included  in 
the  final  EIS  to  fully  assess  and  mitigate 
for  potential  adverse  impacts  to  fisheries 
cimiulative  watershed  impact,  timber 
supply  and  wildlife  habitat. 

ERP  No.  D-AFS-J65254-MT  Rating 
EC2,  Sheep  Range  and  China  Basin 
Salvage  Project.  Implementation. 
Kootenai  National  Forest,  Libby  Ranger 
District,  Lincoln  County,  MT. 

Summary:  EPA  expressed 
environmental  concerns  about 
inadequate  disclosure  of  environmental 
impacts  and  cumulative  impacts  to  the 
threatened  grizzly  bear.  EPA  suggests 
that  the  final  EIS  include  information  to 
fully  assess  and  mitigate  all  potential 
environmental  impacts  of  the 
management  actions. 

ERP  No.  DS-AFS-J65153-MT  Rating 
LO,  Trail  Creek  Timber  Sale, 
Implementation.  New  and  Updated 
Information,  Beaverhead  National 
Forest,  Wisdom  Ranger  District, 
Beaverhead  County,  MT. 

Summary:  EPA  expressed  lack  of 
objections  to  the  proposed  action. 

Final  EIS« 

ERP  No.  F-AFS-E65047-MS,  G.  F. 
Erambert  and  Black  Creek  Seed 
Orchards  Pest  Management  Plan, 
Implementation,  Southern  Region, 
National  Forests  in  Mississippi,  Forrest 
and  Perry  Counties,  MS. 

Summary:  EPA  expressed  no 
objections;  our  comments  in  the  draft 
EIS  were  adequately  addressed  in  the 
final  EIS. 

ERP  No.  F-BLM-J02009-00,  Express 
Crude  Oil  Pipeline  Project. 
Construction,  Operation  and 
Maintenance,  Issuance  of  Right-of-Way 
Grant,  Hill,  Chouteau,  Fergus,  Judith 


Basin,  Wheatland,  Golden  Valley. 
Stillwater  and  Carbon  Counties.  MT  and 
Bighorn,  Washakies.  Hot  Springs. 
Freemont  and  Watrona  Counties.  WY. 

Summary:  EPA  expressed 
environmental  concerns  regarding  the 
proposed  pipeline  crossings  of  rivers, 
streams  and  wetlands,  and  requests  that 
directional  drilling  be  used  for  the 
pipeline  crossing  of  the  Yellowstone 
River,  as  well  as  be  considered  for  other 
major  river  crossings  with  significant 
fisheries,  wide  channels,  and  late  season 
flows.  EPA  recommended  that  a 
wetland  mitigation  plan  be  prepared 
and  will  continue  to  work  closely  with 
the  Corps  of  Engineers  on  404 
permitting  issues  related  to  this  project 

ERP  No.  F-BLM-J65229-MT,  Sweet 
Grass  Hills  Resource  Management  Plan 
Amendment,  Implementation,  West 
HiLine  Resource  Management  Plan. 
Toole  and  Liberty  Counties,  MT. 

Summary:  EPA  continues  to  express 
environmental  concerns  regarding 
potential  adverse  impacts  to  cultural 
and  water  resource  associated  with 
reasonably  foreseeable  mining  actions. 

ERP  No.  F-BLM-J67019-MT,  Zortman 
and  Landusky  Mines  Reclamation  Plan 
Modifications  and  Mine  Life  Extensions. 
Approval  of  Mine  Operation,  Mine 
Reclamation  and  COE  Section  404 
Permits,  Little  Rocky  Mountains,  Phillip 
County,  MT. 

Summary:  EPA  continues  to  express 
«nvironmentaI  objections  regarding 
water  quality  and  environmental  justice. 
The  FEIS  responded  to  a  number  of  the 
DE3S  water  quality  objections  in  the 
expanded  Water  Quality  Improvement 
Plan.  Many  of  the  remaining  water 
quality  objections  would  be  addressed  if 
the  proposed  operating  permit 
incorporates  requirements  necessary  to 
comply  with  the  Clean  Water  Act.  The 
proposed  action  potentially  poses  a 
significantly  high  adverse  impact  to 
cultural  resources  and  religious 
practices  of  the  tribal  community.  EPA  ' 
recommends  considering  alternative 
dispute  resolution  to  investigate 
additional  opportunities  for  mitigating 
impacts  to  the  Tribes. 

ERP  No.  FS-BLM-J65203-MT,  Big  Dry 
Land  and  Resource  Management  Plan, 
Updated  Information  on  Leaving  the 
Calypso  Trail  Open  or  Closing  the  Trail 
to  Motorized  Vehicles,  Implementation, 
Miles  City  District,  MT. 

Summary:  EPA  expressed 
environmental  concerns  about  potential 
adverse  impacts,  i.e.  erosion,  to  the  trail 
from  unlimited  motorized  access.  EPA 
suggests  analyzing  additional  options 
and  alternatives  that  may  better  balance 
the  multiple  uses  expected  by  the 
public.  EPA  suggests  that  the  standards 
and  criteria  used  by  BLM  to  evaluate 
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and  quantify  ttiail  erosion  and  impacts 
to  Wilderness  $tudy  Areas  be  clearly 
outlined  and  b^  made  publically 
available. 

Dated:  September  3, 1996. 
William  D.  Dickcraon, 

Director,  NEPA  Compliance  Division,  Office 

of  Federal  Activities. 

[FR  Doc.  9&-228t4  Filed  9-5-96;  8:45  am] 

BILUNQ  CODE  8610  iM  U 


[OPP-00449;  FT1.-6394-8] 

FIFRA  Scientific  Advisory  Panfl4,  Open 
l/leeting;  Extension  of  Comment  Period 
on  Proposed  Test  Guidelines 

AQB4CY:  Environmental  Protection 
Agency  (EPA),  j 

ACTION:  Notice  of  open  meeting  and 
extension  of  comment  period. 

SUMMARY:  TheiJB  will  be  a  2-day  meeting 
of  the  Federal  lisectidde,  Fungicide, 
and  Rodenticide  Act  (FIFRA)  Scientific 
Advisory  Panel  (SAP)  to  review  a  set  of 
scientific  issues  being  considered  by  the 
Agency  in  connection  with  the  Agency 
Test  Guideline*,  Series  870,  Health 
Effects  for  OPPTS.  These  Test 
Guidelines  have  been  updated  and 
harmonized,  tq  the  extent  possible,  with 
the  OECD  Guidelines  for  Testing  of 
Chemicals,  and  other  relevant 
international  standards.  Two  specific 
risk  assessment  methodology  issues  will 
be  addressed.  The  first  concerns 
applying  an  extra  10-fold  safety  factor 
when  using  developmental  effects  and 
the  second,  in-utero  exposure  for 
carcinogenicity  studies.  The  SAP  also 
will  review  carcinogenicity  assessments 
for  the  chemicals  alachlor  and 
vinclozolin  as  well  as  the 
developmental: effects  assessment  for 
vinclozolin.  EPA  is  also  extending  the 
comment  period  for  a  notice  published 
in  the  Federal  Register  of  June  20,  1996, 
announcing  th9  availability  of  proposed 
testing  guideli4es  for  Series  870-Health 
Effects  Test  Guidelines. 

DATES:  The  meeting  will  be  held  on 
Tuesday  and  Wednesday,  October  29 
and  30, 1996,  from  8:30  a.m.  to  5  p.m. 

Comments  on  the  proposed  guidelines 
for  Series  870  Will  be  accepted  until 
September  19, 1996. 

ADDRESSES:  Th^  meeting  will  be  held  at: 
Holiday  Inn  at  pallston,  4610  North 
Fairfax  Drive,  Arlington,  VA  22203  (1-66 
and  Glebe  Road),  Telephone:  (703)  243- 
9900.  Submit  written  comments  (one 
original  and  2(^  copies)  to:  By  mail: 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Envir^inmental  Protection 
Agency,  401  V^St.,  SW..  Washington, 


DC  20460.  In  person,  bring  comments 
to:  Rm.  1132,  Crystal  Mall  #2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Conunents  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
"OPP-00449."  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  comments  on 
this  docvunent  may  be  filed  online  at 
many  Federal  Expository  Libraries. 
Additional  information  on  electronic 
submissions  can  be  found  under 
SUPPLEMENTARY  INFORMATION. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Larry  C.  Dorsey,  Designated 
Federal  Official,  FIFRA  Scientific 
Advisory  Panel  (7501C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460,  Office  location: 
Rm.  815B,  CM  #2, 1921  Jefi^erson  Davis 
Highway,  Arlington,  VA  22203, 
Telephone:  (703)  305-5369/7351.  e- 
mail:  dorsey.larry@epamail.epa.gov. 

Copies  of  EPA  documents  may  be 
obtained  l^  contacting:  B^  mail:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW.,  Washington.  DC  20460. 
Office  location:  Rm.  1132  Bay.  CM  #2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA  22203,  Telephone:  (703) 
305-5805. 

SUPPLBMENTARY  INFORMATION:  On  June 
20,  1996  (61  FR  31522)  (FRL-5367-7), 
the  Agency  issued  a  Notice  of 
Availability  and  request  for  comments 
for  the  proposed  Health  Effects  Testing 
Guidelines  that  are  the  subject  of  this 
meeting.  In  that  Notice,  the  deadline  for 
comments  was  cited  as  August  19, 1996. 
The  Agency  will  continue  to  accept 
conmfients  on  these  proposed  guidelines 
until  September  19, 1996.  All  comments 
received  as  per  the  June  20th  Notice  in 
addition  to  comments  received  as  per 
this  Notice  will  be  used  as  background 
material  for  the  upcoming  SAP  meeting. 

Any  member  of  the  public  wishing  to 
submit  written  comments  should 
contact  Larry  C.  Dorsey  at  the  address  or 
the  telephone  number  given  aixjve  to  be 
sure  that  the  meeting  is  still  scheduled 
and  to  confirm  the  Panel's  agenda. 
Interested  persons  are  permitted  to  file 
written  statements  before  the  meeting. 


To  the  extent  that  time  permits  and 
upon  advanced  written  request  to  the 
Designated  Federal  Official,  interested 
persons  may  be  permitted  by  the 
chairman  of  the  Scientific  Advisory 
Panel  to  present  oral  statements  at  the 
meeting.  There  is  no  limit  on  written 
comments  for  consideration  by  the 
Panel,  but  oral  statements  before  the 
Panel  are  limited  to  approximately  5 
minutes.  As  oral  statements  will  be 
permitted  only  as  time  permits,  the 
Agency  urges  the  public  to  submit 
written  comments  in  lieu  of  oral 
presentations.  Persons  wishing  to  make 
oral  and/or  written  statements  should 
notify  the  Designated  Federal  Official 
and  submit  20  copies  of  a  summary  no 
later  than  October  1, 1996,  to  ensure 
appropriate  consideration  by  the  Panel. 

mformation  submitted  as  a  comment 
in  response  to  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  docket. 
Information  not  marked  confidential 
will  be  included  in  the  public  docket 
without  prior  notice.  All  statements  will 
be  made  part  of  the  record  and  will  be 
taken  into  consideration  by  the  Panel. 

A  public  record  has  been  established 
for  this  notice  under  docket  number 
"OPP-00449"  (including  comments  and 
data  submitted  electronically  as 
described  below).  A  public  version  of 
this  record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not.  include  any  information 
claimed  as  CBL  is  available  for 
inspection  bom  8  a.nL  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Rm.  1132  Bay  of  the  Public  Response 
and  Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docket@epamail.epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  omcial  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
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all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

Copies  of  the  Panel's  report  of  their 
recommendations  will  be  available  10  to 
15  working  days  after  the  meeting  and 
may  be  obtained  by  contacting  the 
Public  Response  and  Program  Resources 
Branch,  at  the  address  or  telephone 
number  given  above. 

Dated:  August  28, 1996. 
Daniel  Barolo, 

Director,  Office  of  Pesticide  Programs. 
[FR  Doc.  9^22780  Filed  9-5-96;  8:45  am] 

BILLING  CODE  8e6a-60-F 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Sunshine  Act  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
the  Federal  E)eposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  open  session  at  10:00  a.m.  on 
Tuesday  10, 1996,  to  consider  the 
following  matters: 

Summary  Agenda:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Disposition  of  minutes  of  previous 

meetings. 
Reports  of  actions  approved  by  officers 

of  the  Corporation  pursuant  to 

authority  delegated  by  the  Board  of 

Directors. 

Memorandum  and  resolution  re: 
Rescission  of  Part  3202  of  the 
FDIC's  rules  and  regulations 
entitled  Supplemental  Financial 
Disclosure  Requirements  for 
Employees. 

Memorandum  and  resolution  re: 

Rescission  of  a  Statement  of  Policy 
on  the  Interest  Rate  Futures 
.    Contracts,  Forward  Contracts,  and 
Standby  Contracts. 

Memorandum  and  resolution  re: 

Revision  of  the  Statement  of  Policy 
concerning  Applicability  on 
Foreclosure  Consent  and 
Redemption  Rights  and  Update  to 
Notice  of  Financial  Institutions  for 
Which  the  FDIC  has  been 
Appointed  either  Receiver, 
Liquidator,  or  Manager. 


Discussion  Agenda 

Memorandum  and  resolution  re: 
Proposed  Amendments  to  Part 
338 — ^Fair  Housing. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550— 17th  Street, 
N.W.,  Washington,  DC. 

The  FDIC  will  provide  attendees  with 
auxiliary  aids  (e.g.,  sign  language 
interpretation)  required  for  this  meeting. 
Those  attendees  needing  such  assistance 
should  call  (202)  416-2449  (Voice); 
(202)  416-2004  (TTY),  to  make 
necessary  arrangements. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Jerry  L.  Langley,  Executive 
Secretary  of  the  Corporation,  at  (202) 
898-6757. 

Dated:  September  3, 1996. 
Federal  Deposit  Insurance  CoqKtration 
Jerry  L.  Langley, 
Executive  Secretary. 
IFR  Doc.  96-22927  Filed  9-4-96;  12:17  pm] 

BILUNO  CODE  6714-01-M 


Sunshine  Act  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  10:03  a.m.  on  Tuesday,  August  27, 
1996,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider 
matters  relating  to  the  Corporation's 
supervisory  activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Vice 
Chairman  Andrew  C.  Hove,  Jr., 
seconded  by  Director  Joseph  H.  Neely 
(Appointive),  concurred  in  by  Ms.  Julie 
Williams,  acting  in  the  place  and  stead 
of  Director  Eugene  A.  Ludwig 
(Comptroller  of  the  Currency),  Mr.  John 
Downey,  acting  in  the  place  and  stead 
of  Director  Jonathan  L.  Fiechter  (Acting 
Director,  Office  of  Thrift  Supervision), 
and  Chairman  Ricki  Heifer,  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(4),  (c)(6), 
(c)(8),  (c)(9)(A)(ii)  and  (c)(^(B)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b  (c)(4),  (c)(6),  (c)(8), 
(c)(9)(A)(ii)  and  (c)(9)(B)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Buildinj^  located  at 


550— 17th  Street,  N.W..  Washington, 
D.C. 

Dated:  August  27. 1996. 
Federal  Deptosit  Insurance  Corporation 
Valerie  J.  Best, 

Assistant  Executive  Secretary. 
IFR  Doc.  96-22928  Filed  9-4-96;  12:17  pml 

BHJJNQOOOE  C714-01-H 


FEDERAL  RESERVE  SYSTEM 

Change  in  BanIc  Controi  Notices; 
Acquisitions  of  Shares  of  Banits  or 
BanIt  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  hav^  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  September  19, 1996. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Jackson  T.  Stephens,  Little  Rock, 
Arkansas;  to  acquire  a  total  of  3.84 
percent;  W.R.  Stephens  Trust,  Little 
Rock,  Arkansas,  to  acquire  an  additional 
3.59  percent,  for  a  total  of  3.63  percent; 
W.R.  Stephens  Revocable  Trust,  Little 
Rock,  Arkansas,  to  acquire  a  total  of  0.03 
percent;  Warren  A.  Stephens  Trust, 
Little  Rock,  Arkansas,  to  acquire  a  total 
of  0.28  percent;  Elizabeth  Ann  Stephens 
Campbell  Trust,  Little  Rock.  Arkansas, 
to  acquire  a  total  of  0.80  percent; 
Stephens  Group,  Inc.,  Little  Rock, 
Arkansas,  to  acquire  a  total  of  0.10 
percent;  and  Bess  C.  Stephens  Trust, 
Little  Rock,  Arkansas,  to  acquire  an 
additional  2.72  percent,  for  a  total  of 
6.75  percent,  of  the  voting  shares  of 
First  United  Bancshares,  Inc.,  El  Dorado, 
Arkansas,  and  thereby  indirectly  acquire 
First  National  Bank  of  El  Dorado,  El 
Dorado,  Arkansas;  Bank  of  North 
Arkansas.  Melbourne,  Arkansas;  City 
National  Bank  of  Fort  Smith,  Fort 
Smith.  Arkansas;  Commercial  Bank  at 
Alma,  Alma,  Arkansas;  First  National 
Bank  of  Magnolia,  Magnolia,  Arkansas; 
First  Stuttgart  Bank  &  Trust  Company. 


47128 


Federal  Register  /  Vol.  61,  No.  174  /  Friday.  September  6,  1996  /  Notices 


Stuttgart,  Ar|cansas:  Merchants  & 
Planters  Bank.  N.A.,  Camden,  Arkansas, 
and  FirstBank,  Texarkana,  Texas. 

B.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  St^rt,  Vice  President)  2200 
North  Pearl  Street.  Chillas,  Texas  75201- 
2272:  j 

1.  Ned  S.  Holmes,  Houston.  Texas;  to 
acquire  an  additional  3.24  percent,  for  a 
total  of  17.6^  percent,  of  the  voting 
shares  of  Coijiniercial  Bancshares,  Inc., 
Houston,  Texas,  and  thereby  indirectly 
acquire  Heritage  Bank,  Wharton,  Texas. 

2.  RayfordlHoUey  Reily,  Groveton,, 
Texas;  to  acquire  an  additional  5 
percent,  for  a  total  of  28.82  percent,  of 
the  voting  shares  of  Citizens  State 
Financial  Coloration,  Corrigan,  Texas, 
and  thereby  indirectly  acquire  Citizens 
State  Bank,  Corrigan,  Texas,  and  First 
Bank,  Grovetbn,  Texas. 

Board  of  GoTernore  of  the  Federal  Reserve 
System,  Augujt  30. 1996. 
William  W.  w|1m 
Secretary  ofthk  Board. 
|FR  Doc.  96-22743  Filed  9-5-96;  8:45  am] 

aiUMQ  OOOE  a210-«1-F 


De  Novo  Cofporation  to  do  Rainess 
Under  Section  25A  of  ttie  Federal 
Reserve  Act 

An  applica  ion  has  been  submitted  for 
the  Board's  abproval  of  the  organization 
of  a  corporatnn  to  do  business  under 
Section  25A  of  the  Federal  Reserve  Act 
(Edge  Corporation)  12  U.S.C.  §  611  et 
seq.  The  Edg<  Corporation  will  operate 
as  a  subsidiary  of  the  applicant.  Bank 
One,  Texas,  National  Association, 
Dallas,  Texas.  The  factors  that  are  to  be 
considered  in  acting  on  the  application 
are  set  forth  ih  the  Board's  Regulation  K 
(12  CFR  211.4). 

The  applic$tion  may  be  inspected  at 
^ihe  Federal  R^erve  Bank  of  Cleveland 
or  at  the  Boaiii  of  Governors.  Any 
comment  on  f  n  application  that 
requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identify  specifically  any  questions  of 
fact  that  are  in  dispute,  and  summarize 
the  evidence  mat  would  be  presented  at 
a  hearing.       j 

Comments  regarding  the  application 
must  be  received  by  the  Reserve  Bank 
indicated  or  at  the  offices  of  the  Board 
of  Governors  lo  later  than  September 
20, 1996. 

A.  Federal  Reserve  Bank  of  Cleveland 
(Andrew  C.  Biirkle,  Jr.,  Vice  President) 
1455  East  6th  Cleveland.  Ohio  44114: 

2.  Bank  Om,  Texas,  National 
Association,  Pallas.  Texas;  to  establish 
Banc  One  International  Corporation, 
Dallas,  Texas  a  de  novo  Edge 


Corporation  pursuant  to  Section  25A  of 
the  Federal  Reserve  Act. 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  30, 1996. 

William  W.  Wiles 

Secretary  of  the  Board 

[FR  Doc  96-22740  Filed  9-5-96;  8:45  ami 

BIUJNQ  CODE  ttlO-OI-F 


Formations  of,  Acquisitions  t>y,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act, 
including  whether  the  acquisition  of  the 
nonbanking  company  can  "reasonably 
be  expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
imfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  Any  request  for 

a  hearing  must  be  accompanied  by  a 
statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  he  received  at  the  Reserve  Bank 


indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  30, 
1996. 

A.  Federal  Reserve  Bank  of  St.  Louis 

(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street.  St.  Louis.  Missouri  63166: 

1.  Union  Planters  Corporation, 
Memphis.  Tennessee,  and  Capital 
Bancoporation,  Inc.,  Memphis, 
Tennessee:  to  acquire  100  percent  of  the 
voting  shares  of,  and  merge  with 
Financial  Bancshares,  Inc.,  St.  Louis, 
Missouri;  and  thereby  indirectly  acquire 
First  Financial  Bank  of  St.  Louis,  St. 
Louis,  Missouri;  First  Financial  Bank  of 
Mississippi  County,  East  Prairie. 
Missouri;  First  Financial  Bank  of  Ste. 
Genevieve.  Ste.  Genevieve,  Missouri; 
First  Financial  Bank  of  Southeast 
Missouri,  Sikeston,  Missouri;  Citizens 
First  Financial  Bank,  Dexter,  Missouri. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Premier  Bancorp,  Inc.,  Denver, 
Colorado;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Ftemier  Bank. 
Denver.  Colorado. 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  30, 1996. 

William  W.  Wiles 

Secretary  of  the  Board 

[FR  Doc.  96-22741  Filed  9-5-96;  8:45  am) 

BILUNQ  COOC  ttlO-OI-F 


Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanldng  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nont>dnldng 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation 
Y.  (12  CFR  Part  225)  to  engage  de  novo, 
or  to  acquire  or  control  voting  securities 
or  assets  of  a  company  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.25  of  Regulation 
Y  (12  CFR  225.25)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
Once  the  notice  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
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BHC  Act,  including  whether 
consummation  of  the  proposal  can 
"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would' 
not  suffice  in  lieu  of  a  hearing, 
identifying  speciHcally  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  September  19,  1996. 

A.  Federal  Reserve  Bank  of  Boston 
(Robert  M.  Brady,  Vice  President)  600 
Atlantic  Avenue,  Boston,  Massachusetts 
02106: 

1.  State  Street  Boston  Corporation, 
Boston,  Massachusetts;  to  engage  de 
novo  through  its  subsidiaries,  Boston 
Financial  Data  Services,  Inc.,  Quincy, 
Massachusetts,  and  National  Financial 
Data  Services,  Inc.,  Kansas  City, 
Missouri,  in  securities  brokerage 
activities,  pursuant  to  §  225.25(b)(15)(i) 
of  the  Board's  Regulation  Y. 

B.  Federal  Reserve  Bank  of  New  Yoric 
(Christopher  J.  McCurdy,  Senior  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045: 

1.  Summit  Bancorp,  Princeton,  New 
Jersey;  to  acquire  Central  Jersey 
Financial  Corp.,  East  Brunswick,  New 
Jersey,  and  thereby  indirectly  acquire 
Central  Jersey  Savings  Bank,  SLA,  East 
Brunswick,  New  Jersey,  and  thereby 
engage  in  operating  a  savings 
association,  pursuant  to  §  225.25(b)(9) 
of  the  Board's  Regulation  Y. 

C  Federal  Reserve  Bank  of 
Philadelphia  (Michael  E.  Collins,  Senior 
Vice  President)  100  North  6th  Street, 
Philadelphia,  Pennsylvania  19105: 

1.  CoreStates  Financial  Corp., 
Philadelphia,  Pennsylvania;  to  engage 
de  novo  through  its  subsidiary, 
CoreStates  Securities  Corp, 
Philadelphia,  Pennsylvania,  in 
underwriting  and  dealing  in  government 
obligations,  pursuant  to  §  225.25(b)(16) 
of  the  Board's  Regulation  Y. 

2.  Fulton  Financial  Corporation, 
Lancaster,  Pennsylvania;  to  engage  de 
novo  in  community  development 
activities  through  a  limited  partnership. 


pursuant  to  §  225.25(b)(6)  of  the  Board's 
Regulation  Y. 

D.  Federal  Reserve  Bank  of  Chicago 

(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1 .  Caisse  Nationale  de  Credit  Agricole 
S.A.,  Paris,  France;  to  retain  through 
Banque  Indosuez,  Paris,  France, 
Indosuez  Carr  Futures,  Inc.,  Chicago, 
Illinois,  Daniel  Breen  &  Company,  L.P., 
Houston,  Texas,  and  thereby  engage  in 
acting  as  a  futures  commission 
merchant  and  providing  related 
advisory  services,  and  in  investii.ant 
advisory  activities.  In  connection  with 
this  application,  Caisse  Nationale  de 
Credit  Agricole  S.A.,  Paris,  France,  and 
Banque  Indosuez,  Paris,  France,  also 
have  applied  to  engage  through  Daniel 
Breen  &  Company,  L.P.,  Houston,  Texas, 
and  Breen  Trust  Company,  Houston, 
Texas,  in  functions  and  activities 
permitted  for  trust  companies.  In 
addition,  Applicants  also  have  applied 
to  engage  de  novo  in  acting  as  a  futures 
commission  merchant  and  providing 
related  advisory  services  with  respect  to 
non-financial  futures  and,  to  provide 
execution-only  and  clearance-only 
services  with  respect  to  futures 
transactions.  Applicant  proposed  to 
engage  in  these  activities,  pursuant  to  § 
225.25  b)(18),  and  (b)(3)  of  the  Board's 
Regulation  Y  and  Board  Order.  79  Fed. 
Res.  Bull.  1049  (1993);  80  Fed.  Res.  Bull. 
151  (1994);  80  Fed.  Res.  Bull.  649 
(1994);  and  80  Fed.  Res.  Bull.  552 
(1994). 

2.  Stichting  Prioriteit  ABN  AMRO 
Holding.  Amsterdam,  The  Nertherlands; 
Stichting  Administratiekantoor  ABN 
AMRO  Holding.  Amsterdam,  The 
Netherlands;  ABN  AMRO  Holding  N.V.. 
Amsterdam,  The  Netherlands;  ABN 
AMRO  Bank  N.V.,  Amsterdam.  The 
Netherlands;  ABN  AMRO  North 
America,  Inc.,  Chicago,  Illinois,  to 
acquire  Heigle  Mortgage  and  Financial 
Corporation,  Bloomington,  Minnesota, 
and  thereby  indirectly  acquire  LaSalle 
Home  Mortgage  Corporation,  Chicago, 
Illinois,  and  thereby  engage  in  the 
nonbanking  activity  of  making  and 
servicing  loans,  pursuant  to  § 
225.25(b)(1)  of  the  Board's  Regulation  Y. 

E.  Federal  Reserve  Bank  of  St.  Louis 

(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1 .  National  Commerce 
Bancorporation,  Memphis,  Tennessee; 
to  acquire  Kenesaw  Leasing  Inc., 
Knoxville,  Tennessee,  and  thereby 
engage  in  leasing  personal  or  real 
property,  pursuant  to  §  225.25(b)(5)  of 
the  Board's  Regulation  Y. 


Board  of  Governors  of  the  Federal  Reserve 
System.  August  30, 1996. 
William  W.  Wiles 
Secretary  of  the  Board 
(PR  Doc.  96-22742  Piled  9-5-96;  8:45  am) 

BUJNQ  COM  ttlO-m-F 


Federal  Open  Market  Committee; 
Domestic  Policy  Directive  of  July  2-3, 
1996< 

In  accordance  with  §  271.5  of  its  rules 
regarding  availability  of  information  (12 
CFR  part  271),  there  is  set  forth  below 
the  domestic  policy  directive  issued  by 
the  Federal  Open  Market  Committee  at 
its  meeting  held  on  July  2-3, 1996.>  The 
directive  was  issued  to  the  Federal 
Reserve  Bank  of  New  York  as  follows: 

The  information  reviewed  at  this 
meeting  suggests  that  economic  activity 
advanced  considerably  further  in  the 
second  quarter,  but  increases  in  final 
demand  showed  some  signs  of 
moderation.  Nonfarm  payroll 
employment  was  up  substantially  in 
April  and  May;  the  civilian 
unemployment  rate  rose  to  5.6  percent 
in  May.  Industrial  production  increased 
appreciably  further  in  May,  reflecting 
gains  across  a  wide  range  of  industries. 
Real  consumer  spending  rose 
substantially  on  balance  over  April  and 
May.  Single-family  housing  starts  fell 
considerably  in  May  bom  a  relatively 
high  level  in  April.  Orders  and  contracts 
point  to  some  deceleration  in  spending 
on  business  equipment  and 
nonresidential  structures  after  a  very 
rapid  expansion  earlier  in  the  year.  The 
nominal  deficit  on  U.S.  trade  in  goods 
and  services  widened  in  April  firom  its 
rate  in  the  first  quarter.  Upward 
pressures  on  food  and  energy  prices 
have  led  to  somewhat  larger  increases  in 
the  consumer  price  index  over  recent 
months. 

Most  Market  interest  rates  have  edged 
higher  since  the  Committee  meeting  on 
May  21.  In  foreign  exchange  markets, 
the  trade-weighted  value  of  the  dollar  in 
terms  of  the  other  G-10  currencies  has 
depreciated  slightly  over  the 
intermeeting  period. 

M2  declined  in  May,  though  partial 
data  for  June  pointed  to  a  rebound. 
Growth  of  M3  was  relatively  sluggish  in 
May  but  also  appears  to  have  turned  up 
in  June.  For  the  year  through  June,  both 
aggregates  are  estimated  to  have  grown 
at  rales  around  the  upper  bounds  of 


*  Copies  of  the  Minutes  of  the  Federal  Open 
Market  Committee  meeting  of  July  2-3, 1996.  which 
includo  the  dome.Mir  policv  diroclivp  issued  at  that 
meeting,  are  available  upon  request  to  the  Board  of 
Governors  of  the  Federal  Reserve  System, 
Washington.  U.C.  20551.  The  minutes  are  published 
in  the  Federal  Reserve  Bulletin  and  in  the  Board's 
nnnual  rc|X)rt. 
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their  respecti\/(e  ranges  for  the  year. 
Expansion  in  (otal  domestic 
nonfinancial  cjebt  has  been  moderate  on 
balance  over  r^ent  months  and  has 
remained  in  iHe  middle  portion  of  its 
range.  | 

The  Federai|Open  Market  Committee 
seeks  monetary  and  financial  conditions 
that  will  foster  price  stability  and 
promote  sustainable  growth  in  output. 
In  furtherance, of  these  objectives,  the 
Committee  realfHrmed  at  this  meeting 
the  ranges  it  hid  established  in  January 
for  growth  of  M2  and  M3  of  1  to  5 
percent  and  2  (o  6  percent  respectively, 
measured  front  the  fourth  quarter  of 

1995  to  the  fourth  quarter  of  1996.  The 
monitoring  range  for  growth  of  total 
domestic  nonfinancial  debt  was 
maintained  at  ^  to  7  percent  for  the  year. 
For  1997  the  Cbmmittee  agreed  on 
tentative  ranges  for  monetary  growth, 
measured  from  the  fourth  quarter  of 

1996  to  the  fourth  quarter  of  1997,  of  1 
to  5  percent  for  M2  and  2  to  6  percent 
for  M3.  The  Committee  provisionally  set 
the  associated  pionitoring  range  for 
growth  of  total! domestic  nonfinancial 
debt  at  3  to  7  percent  for  1997.  The 
behavior  of  the  monetary  aggregates  will 
continue  to  be  evaluated  in  the  light  of 
progress  toward  price  level  stability, 
movements  in  their  velocities,  and 
developments  in  the  economy  and 
Hnancial  markets. 

In  the  implefientation  of  policy  for 
the  immediate  future,  the  Committee 
seeks  to  maintain  the  existing  degree  of 
pressure  on  reserve  positions.  In  the 
context  of  the  Committee's  long-run 
objectives  for  price  stability  and 
sustainable  economic  growth,  and 
giving  careful  consideration  to 
economic,  financial,  and  monetary 
developments,  somewhat  greater  reserve 
restraint  would  or  slightly  lesser  reserve 
restraint  might  be  acceptable  in  the 
intermeeting  period.  The  contemplated 
reserve  conditions  are  expected  to  be 
consistent  withj  moderate  growth  in  M2 
and  M3  over  coming  months. 

By  order  of  the  Federal  Open  Market 
Cbnunittee,  August  28, 1996. 
Donald  L.  Kohn, 

Secretary,  FederdI  Open  Market  Committee. 
[FR  Doc.  96-22805  Filed  9-5-96;  8:45  ami 

BIUJNG  CODE  ttlfr-  n-F 


Sunshine  Act  Meeting 

AGENCY  HCH.O«N<S  THE  MEET1NG: 
Committee  on  Employee  Benefits  of  the 
Federal  Reserve  System* 

TIME  AND  DATE:  9:00  a.m.,  Wednesday, 
September  11,  1996. 

PLACE:  Marrine '  S.  Eccles  Federal 
Reserve  Board   (uilding,  C  Street 


entrance  between  20th  and  21st  Streets, 
N.W.,  Washington,  D.C.  20551. 
STATUS:  Closed. 

MATTERS  TO  BE  C0N8I0ERE0: 

1.  Proposals  relating  to  Federal 
Reserve  System  t)enefits. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

•        ••*•* 

*  The  Committee  on  Employee 
Benefits  considers  matters  relating  to 
the  Retirement,  Thrift,  Long-Term 
Disability  Income,  and  Insurance  Plans 
for  Employees  of  the  Federal  Reserve 
System. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204. 

Dated:  September  4. 1996 

Williain  W.  Wilee. 

Secretary  of  the  Board! 

[FR  Doa  96-22900  Filed  9-4-96;  10:20  am] 

BIUJNG  CODE  ane-oi-p 


Sunshine  Act  Meeting. 

AQBCY  HOUMNQ  THE  MEET1NQ:  Board  of 
Governors  of  the  Federal  Reserve 
System. 

TIME  AND  DATE:  10K)0  a.m.,  Wednesday, 
September  11, 1996. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  2lst  Streets, 
N.W.,  Washington,  D.C.  20551. 
STATUS:  Open 

MATTERS  TO  BE  CONSIDERED: 

Summary  Agenda:  Because  of  its 
routine  nature,  no  discussion  of  the 
following  item  is  anticipated.  Ttiis 
matter  will  be  voted  on  without 
discussion  unless  a  member  of  the 
Board  requests  that  the  item  be  moved 
to  the  discussion  agenda. 

1.  Proposed  amendments  to 
Regulation  Z  (Truth  in  Landing) 
concerning  lenders'  liability  for 
disclosing  errors  in  real  estate-secured 
loans  and  new  disclosure  rules  for  debt 
cancellation  contracts  (proposed  earlier 
for  public  comment;  Docket  No.  R- 
0927). 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

Discussion  Agenda:  PLEASE  NOTE 
THAT  NO  DISCUSSION  ITEMS  ARE 
SCHEDULED  FOR  THIS  MEETING. 

Note:  If  the  items  are  moved  from  the 
Summary  Agenda  to  the  Discussion  Agenda, 
discussion  of  the  items  will  he  recorded. 
Cassettes  will  then  be  avHilabIc  for  listening 
in  the  Board's  Freedom  of  Information  Office, 
and  copies  can  be  ordered  for  $5  per  cassette 
by  calling  (202)  452-.3684  or  by  writing  to: 
Freedom  of  Information  Office,  Board  of 


Governors  of  the  Federal  Reserve  System, 
Washington.  D.C  20551. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204. 

Dated:  September  4, 1996. 
William  W.  WUes, 
Secretary  of  the  Board. 
[FR  Doc.  96-22901  Filed  9-4-96;  10:20  ami 

BKIMQ  COOC  aZIO-OI-P 


Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 
Governors  of  the  Federal  Reserve 
System. 

TIME  AND  DATE:  Approximately  10:15 
a.m.,  Wednesday,  September  11, 1996, 
following  a  recess  at  the  conclusion  of 
the  open  meeting. 
PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
NW.,  Washington,  DC  20551. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  itfems  carried  forward  from  a 
previously  announced  meeting. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  September  4, 1996. 
William  W.  Wiles, 
Secretary  of  the  Board. 
[FR  Doc.  96-22902  Filed  9-4-96;  10:20  ami 
BiLUNQ  COOC  mo-ei-p 


FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

Sunshine  Act  Meeting  Federal 
Retirement  Thrift  Investment  Board 

TIME  AND  DATE:  8:00  a.m.  (EDT) 

September  16, 1996. 

PLACE:  4th  Floor,  Conference  Room, 

1250  H  Street,  N.W.,  Washington,  D.C. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  the  minutes  of  the 
August  19, 1996,  Board  meeting. 

2.  Thrift  Savings  Plan  activity  report 
by  the  Executive  Director. 
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3.  Review  of  FY  1996  expenditures, 
approval  of  FY  1997  proposed  budget, 
and  review  of  FY  1996  estimates. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Thomas  J.  Trabucco,  Director,  Office  of 
Eternal  Affairs,  (202)  942-1640. 

Date:  September  3, 1996. 
Roger  W.  Mehk, 

Executive  Director,  Federal  Retirement  Thrift 
Investment  Board. 

IFR  Doc.  96-22899  Filed  9-4-96;  9:48  am) 
BiujNQ  cooE  arao-oi-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention  (CDC) 

Addressing  Immunization  Information 
Systems  Barriers  Meeting 

The  National  Immunization  Program 
(NIP)  of  the  Centers  for  Disease  Control 
and  Prevention  (CDC),  annoimces  the 
following  meeting. 

Name:  Addressing  Immunization 
Information  Systems  Barriers. 

Time  and  Date:  9  a.m.-4  p.m.,  September 
12. 1996. 

Place:  Office  of  the  National  Immunization 
Program,  CDC,  Corporate  Square  Office  Park, 
Building  12,  Third  Floor  Conference  Room, 
Atlanta,  Georgia  30329,  telephone  404/639- 
8250. 

Status:  Open  to  the'  public  for  observation 
and  comment,  limited  only  by  the  space 
available.  To  reserve  a  seat,  please  pre- 
register  by  calling  the  contact  person  listed 
below. 

Purpose:  The  purpose  of  this  meeting  is  to 
identify  barriers  to  the  development  and 
implementation  of  automated  immunization 
information  systems,  and  strategies  to 
address  these  barriers.  Agenda  items  will 
include  discussion  between  information 
systems  experts,  public  health  officials,  and 
other  healthcare  providers. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information:  Jim 
Harrison,  Director,  Data  Management 
Division,  NIP,  CDC,  Corporate  Square 
Boulevard,  M/S  E-62,  Atlanta,  Georgia 
30329.  telephone  404/639-8250. 

Dated:  August  28, 1996. 
Caroiyn  J.  Russell, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 
IFK  Doc.  96-22763  Filed  9-5-96;  8:45  am] 

BILUNG  COOE  4163-18-M 


Health  Care  Financing  Administration 
[Document  Identifier:  HCFA-1964] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  Health  Care  Financing 
Administration,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summaries  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

1.  HCFA-1964  Type  of  Information 
Collection  Request:  Reinstatement, 
without  change,  of  previously  approved 
collection  for  which  approval  has 
expired;  Title  of  Information  Collection: 
Request  for  Review  of  Part  B  Medicare 
Claim  and  Supporting  regulation  42 
CFR  405.807;  Form  No.:  HCFA-1964; 
Use:  This  form  is  completed  by 
beneficiaries,  representative,  or 
assignees  who  wish  to  pursue  their 
statutory  appeal  rights  by  requesting  a 
review  of  an  initial  determination  made 
by  a  Part  B  carrier  on  a  claim  for 
medical  and  other  health  services.  42 
CFR  405.807  is  the  regulation 
supporting  this  collection  of 
information;  Frequency:  On  occasion; 
Affected  Public:  Individuals  or 
households,  not  for  profit  institutions; 
Number  of  Respondents:  7,200,000; 
Total  Annual  Responses:  7,200,000; 
Total  Annual  Hours:  1,800,000. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  referenced  above,  access 
HCFA's  WEB  SITE  ADDRESS  at  http:// 
www.hcfa.gov,  or  to  obtain  the 
supporting  statement  and  any  related 
forms,  E-mail  your  request,  including 
your  address  and  phone  nimiber,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 


within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Financial  and  Human 
Resources,  Management  Planning  and 
Analysis  Staff,  Attention:  John  Budce, 
Room  C2-26-17,  7500  Security 
Boulevard,  Baltimore,  Maryland  21244- 
1850. 

Dated:  August  28, 1996. 
Edwin  J.  Glatzel, 

Director,  Management  Planning  and  Analysis 

Staff,  Office  of  Financial  and  Human 

Resources.  Health  Care  Financing 

Administration. 

(PR  Doc.  96-22718  Filed  9-5-96;  8:45  am] 

BILUNQ  COOE  4120-0»-P 


[(HCFA-R-13,  2567-A] 

Agency  Infomtation  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information.  Interested 
persons  are  invited  to  send  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  any  of  the 
following  subjects:  (1)  The  necessity  and 
utility  of  the  proposed  information 
collection  for  the  proper  performance  of 
the  agency's  functions;  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utiHty,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology  to  minimize  the  information 
collection  burden. 

1.  Type  of  Information  Collection 
Request:  Revision  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Conditions  of 
Coverage  for  Organ  Procurement 
Organizations;  Form  No.:  HCFA-R-13; 
Use:  Organ  procurement  organizations 
are  required  to  submit  accurate  data  to 
HCFA  concerning  population  and 
information  on  donors  and  organs  on  an 
annual  basis  in  order  to  assure 
maximuhfi  effectiveness  in  the 
procurement  and  distribution  of  organs. 
Frequency:  Annually;  Affected  Public: 
Not-for-profit  institutions;  Number  of 
Respondents:  66;  Total  Annual 
Responses:  66;  Total  Annual  Hours 
Requested:  1. 

2.  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
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approved  cdllection;  Title  of 
Information  Collection:  Statement  of 
Deficiencies  and  Plan  of  Correction; 
Form  No.:  fiCFA-2567-A;  Use:  This 
Paperwori(  pacicage  provides 
information  regarding  deficiencies  for 
Organ  Procurement  Organizations 
(OPO)  as  wqI]  as  deficiencies  noted 
during  periqdic  facility  and  laboratory 
certification  surveys.  This  information 
is  used  to  mfike  decisions  concerning 
OPO  redesigbation,  certification/ 
recertification  of  health  care  facilities 
participating  in  the  Medicare/Medicaid 
Programs,  a^d  laboratories  regulated  by 
CLIA.  Frequency:  Annually  and 
Biennially:  Affected  Public:  State,  Local 
or  Tribal  GoYemments,  Business  or 
other  for-prajfit,  Not-for-profit 
institutionsjand  Federal  Government; 
Number  of  Hpspondents:  49,200;  Total 
Annual  Resfkinses:  98,400;  Total 
Annual  Houts  Requested:  196,800. 

To  request  copies  of  the  proposed 
paperwork  cbllections  referenced  above. 
E-mail  your  fequest,  including  your 
address,  to  Phperwork@hcfa.gov,  or  call 
the  Reports  Clearance  Office  on  (410) 
786-1326.  Written  comments  and 
recommendaltions  for  the  proposed 
information  <:ollections  should  be  sent 
within  30  days  of  this  notice  directly  to 
the  OMB  Desk  Officer  designated  at  the 
following  address:  OMB  Human 
Resources  anjd  Housing  Branch. 
Attention:  Allison  Eydt,  New  Executive 
Office  Buildirig,  Room  10235, 
Washington,  JD.C  20503. 

Date:  August  28, 1996. 
Edwin  J.  Glatzel, 

Director.  Mana^ment  Planning  and  Analysis 
Staff,  C^ice  of  Financial  and  Human 
Resources,  Health  Care  Financing 
Administratio^. 

IFR  Doc.  9&-2^714  Filed  9-5-96;  8:45  am] 

BiUMQ  COO€  4ltO-03-P 


National 


Instf 


tutes  of  Health 


Opportunity  for  a  Cooperative 
Research  and  Development  Agreement 

National  H^art,  Lung  and  Blood 
Institute  (NHLBI);  Opportunity  for  a 
Cooperative  Research  and  Development 
Agreement  (QRADA)  for  the 


development 
modalities  to 


of  different  therapeutic 
ijraise  plasma 
concentratior  s  of  the  enzyme  lecithin 
cholesterol  aqyltransferase  (LCAT)  for 

of  atherosclerosis  and 
LCAT  deficie  icy. 

AGBICY:  National  Institutes  of  Health, 
PHS,  HHS. 
ACTION:  Noticb 


SUMMARY:  In  lumans,  the  development 

of  ntherosclerpsis  is  positively  and 


inversely  correlated  with  the  plasma    - 
levels  of  low  density  lipoproteins  (LDL) 
and  high  density  lipoproteins  (HDL) 
respectively.  LCAT,  the  major  enzyme 
involved  in  the  esterification  of  free 
cholesterol  present  in  circulating 
plasma  lipoproteins,  is  a  major 
determinant  of  plasma  HDL 
concentrations.  Recent  studies  have 
established  that  transgenic  rabbits 
overexpressing  human  LCAT  have  6-7 
fold  higher  plasma  HDL  levels  than 
control,  non-transgenic  siblings.  In 
addition,  LCAT  transgenic  rabbits  have 
reduced  plasma  concentrations  of  the 
atherogenic  LDL  and  apoB-containlng 
lipoproteins.  This  lipoprotein 
phenotype  characterized  by  elevated 
plasma  HDL  and  reduced  LDL  levels 
leads  to  marked  protection  against  the 
development  of  diet-induced 
atherosclerosis  in  LCAT  transgenic 
rabbits  compared  to  control  animals. 

The  NHLBI  of  the  NIH  is  seeking 
capability  statements  from  parties 
interested  in  entering  into  a  CRADA  on 
the  development  of  different  therapeutic 
modalities  to  raise  plasma 
concentrations  of  the  enzyme  lecithin 
cholesterol  acyltransferase  (LCAT)  for 
the  treatment  of  atherosclerosis  and 
LCAT  deficiency.  This  project  is  with 
the  Molecular  Disease  Branch,  National 
Heart  Lung  and  Blood  Institute, 
National  Institutes  of  Health,  Bethesda, 
Maryland.  The  goals  are  to  use  the 
respective  strengths  of  both  parties  to 
achieve  one  or  more  of  the  following: 

(1)  Evaluate  the  feasibility  of  gene 
therapy  utilizing  the  LCAT  gene  and 
suitable  vectors  as  a  treatment  approach 
for  the  prevention  of  atherosclerosis  in 
animal  models  as  well  as  patients  with 
premature  cardiovascular  disease;  and, 

(2)  Evaluate  the  use  of  gene  therapy  to 
correct  LCAT  deficiency  in  LCAT 
knockout  mice  models  systems  and 
patients  with  LCAT  deficiency;  and, 

(3)  Develop  and  evaluate  the  anti- 
atherogenic properties  of 
pharmacological  agents  that  raise 
plasma  concentrations  of  LCAT. 

It  is  anticipated  that  the  commercial 
collaborator(s)  will  participate  in 
ongoing  studies  on  one  or  both  of  the 
research  projects  involving  (1)  the 
transfer  of  the  human  LCAT  gene  in 
animal  models  and  patients  with 
atherosclerosis  or  LCAT  deficiency  and 
(2)  the  development  of  pharmacologic 
agents  that  will  increase  plasma 
concentrations  of  LCAT.  It  is  highly 
desirable  that  the  collaborator  have  the 
resources  to  provide  new  effective 
vectors  for  the  long  term  in  vivo 
expression  of  the  LCAT  gene.  The 
collaborator  may  also  be  expected  to 
contribute  financial  .support  under  this 


CRADA  for  supplies  and  personnel  to 
support  these  projects. 

CRADA  capa^lity  statements  should 
be  submitted  to  Ms.  Lili  Portilla, 
Technology  Transfer  Specialist, 
National  Heart,  Lung,  and  Blood 
Institute,  Technology  Transfer  and 
Commercialization  Team,  31  Center 
Drive  MSC  2490,  Bldg.  31/Room  1B32. 
Bethesda,  Maryland  20892-2490, 
Phone:  (301)  402-5579,  Fax:  (301)  594- 
3080.  Capability  statements  must  be 
received  by  the  NHLBI  on  or  before 
October  7, 1996. 

The  NHLBI  has  applied  for  patents 
claiming  this  core  technology.  Non- 
exclusive and/or  exclusive  licenses  for 
these  patents  covering  core  aspects  of 
this  project  are  available  to  interested 
parties.  Licensing  inquiries  regarding 
this  technology  should  be  referred  to 
Ms.  Carol  Lavrich,  Licensing  Specialist, 
NIH  Office  of  Technology  Transfer,  6011 
Executive  Blvd.,  Suite  325,  Rockville, 
Maryland,  20852-3804,  Phone:  (301) 
496-7735,  Ext.  287,  Fax:  (301)  402- 
0220. 

E)ated:  August  29,  1996. 
Sheila  Menitt, 
Executive  Officer,  NHLBI. 
[PR  Doc.  96-22758  Filed  9-5-96;  8:45  am) 

BOJJNa  COOe  4140-01-M 


National  Library  of  Medicine;  Amended 
Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  Board  of  Regents, 
National  Library  of  Medicine, 
September  24-25, 1996,  Board  Room  of 
the  National  Library  of  Medicine, 
Building  38,  which  was  published  in 
the  Federal  Register  on  August  19, 
1996.  (61  FR  43066). 

The  meeting  was  to  have  been  open 
to  the  public  on  September  24  from  9 
a.m.  to  4:30  p.m.,  but  has  been  changed 
to  be  0[}en  from  9  a.m.  to  approximately 
11:25  a.m.  and  12  noon  to 
approximately  4:15  p.m.  The  meeting 
was  to  have  been  closed  to  the  public 
on  September  24  from  4:30  to  5  p.m., 
but  has  been  changed  to  be  closed  from 
11:25  a.m.  to  12  noon,  and  from  3:45  to 
4:15  p.m. 

As  previously  announced,  the 
meeting  will  be  open  to  the  public  on 
September  25  from  9  a.m.  to 
adjournment. 

Dated:  August  30, 1996. 

Margery  G.  Gnibb, 

Senior  NIH  Committee  Management 
Specialist. 

[FR  Doc.  96-22757  Filed  9-5-96;  8:45  ami    , 

BILUNQ  CODE  441(M>1-M 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  Of  the  Assistant  Secretary  for 
Community  Planning  and 
Development;  Federal  Property 
Suitable  as  Facilities  to  Assist  ttte 
Homeless 

[Docket  No.  FR-4124-N-02] 

AOaiCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice. 

summary:  This  Notice  identifies 
unutilized,  underutiUzed,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Johnston,  room  7256,  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street  SW,  Washington,  DC 
20410;  telephone  (202)  708-1226;  TDD 
number  for  the  hearing-  and  speech- 
impaired  (202)  708-2565  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  24  CFR  Part  581  and 
section  501  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11411),  as  amended,  HUD  is  publishing 
this  Notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD  has 
reviewed  for  suitabiUty  for  use  to  assist 
the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  landholding  agencies 
regarding  imutilized  and  underutilized 
buildings  and  real  property  controlled 
by  such  agencies  or  by  CSA  regarding 
its  inventory  of  excess  or  surplus 
Federal  property.  This  Notice  is  also 
published  in  order  to  comply  with  the 
December  12, 1988  Court  Order  in 
National  Coalition  for  the  Homeless  v. 
Veterans  Administration,  No.  88-2503- 
OG  (D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  pro{>erties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  he  available  exclusively  for 


homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS,  addressed 
to  Brian  Rooney,  Division  of  Property 
Management,  Program  Support  Center, 
HHS,  room  5B-41,  5600  Fishers  Lane, 
Rockville,  MD  20857;  (301)  443-2265. 
(This  is  not  a  toll-free  number.)  HHS 
will  mail  to  the  interested  provider  an 
application  packet,  which  will  include 
instructions  for  completing  the 
application.  In  order  to  maximize  the 
opportunity  to  utilize  a  suitable 
property,  providers  should  submit  their 
written  expressions  of  interest  as  soon 
as  possible.  For  complete  details 
concerning  the  processing  of 
applications,  the  reader  is  encouraged  to 
refer  to  the  interim  rule  governing  this 
program.  24  CFR  Part  581. 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
OS  A,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  caimot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties,  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitabihty  should 
call  the  toll-free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Mark  Johnston  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  {i.e.,  acreage,  floor  plan,  existing 
sanitary  faciUties,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  Army:  Mr.  Derrick 
Mitchell.  CECPW-FP,  U.S.  Army  Center 
for  Public  Works.  7701  Telegraph  Road, 
Alexandria.  VA  22310-3862;  (703)  428- 
6083;  (These  are  not  toll-free  numbers). 


Dated:  August  30, 1996. 
Jacquie  M.  Lawing, 

Deputy  Assistant  Secretary  for  Economic 
Development. 

Title  V,  Federal  Surplus  Property 
Program  Federal  Register  Report  for  09/ 
06/96 

Suitable/Availabie  Propwtiei 

Buildings  (by  State) 

Atabama 

BIdg.  3702.  Fort  Rucker 

Ft.  Rucker  Co:  Dale  AL  36362-5138 

L.andholding  Agency:  Army 

Property  Number:  219340183 

Status:  Unutilized 

Comment:  5310  sq.  ft.,  2-story  wood,  needs 

rehab,  most  recent  use — barracks,  off-site 

use  only 
Bldg.  3703.  Fort  Rucker 
Ft.  Rucker  Co:  Dale  AL  36362-5138 
L.andholding  Agency:  Army 
Property  Number:  2 1 93401 84 
Status:  Unutilized 
Comment:  5310  sq.  ft.,  2-story  wood,  needs 

rehab,  most  recent  use — barracks,  off-site 

use  only 

Bldg.  3704,  Fort  Rucker 

Ft.  Rucker  Co:  Dale  AL  36362-5138 

landholding  Agency:  Army 

Property  Number:  219340185 

Status:  Unutilized 

Comment:  5310  sq.  ft.,  2-story  wood,  needs 

rehab,  most  recent  use — barracks,  o£F-site 

use  only 

Bldg.  3705,  Fort  Rucker 

Ft.  Rucker  Co:  Dale  AL  36362-5138 

Landholding  Agency:  Army 

Property  Number  219340186 

Status:  Unutilized 

Comment:  2975  sq.  ft.,  1 -story  wood,  needs 

rehab,  most  recent  use — general  purpose, 

off-site  use  only 
Bldg.  3706,  Fort  Rucker 
Ft.  Rucker  Co:  Dale  AL  36362-5138 
Landholding  Agency:  Army 
Property  Number:  219340187 
Status:  Unutilized 
Comment:  2975  sq.  ft.,  1-story  wood,  needs 

rehab,  most  recent  use — barracks,  general 

purpose,  off-site  use  only 
Bldg.  3707,  Fort  Rucker 
Ft.  Rucker  Co:  Dale  AL  36362-5138 
Landholding  Agency:  Army 
Property  Number:  219340188 
Status:  Unutilized 
Comment:  5310  sq.  ft.,  2-story  wood,  needs 

rehab,  presence  of  asbestos,  most  recent 

use — barracks,  off-site  use  only 
Bldg.  3708,  Fort  Rucker 
Ft.  Rucker  Co:  Dale  AL  36362-5138 
Landholding  Agency:  Army 
Property  Number:  219340189 
Status:  Unutilized 
Comment:  5310  sq.  ft.,  2-story  wood,  needs 

rehab,  presence  of  asbestos,  most  recent 

use — barracks,  off-site  use  only 
BItlg.  T274,  Fort  M(<;inllMn 
Ft.  McClellan  Co:  Calhoun  AL  36205-5000 
Landholding  Agency:  Army 
Property  Number:  219440189 
.Status:  Uiuitiliznd 
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Comment:  39B7  sq.  ft.,  1 -story  wood,  most 

recent  use-fclinic.  needs  rehab,  off-site  use 

only 
BIdg.  T421 .  Fbrt  McClellan 
Ft.  McClellan  Co:  Calhoun  AL  36205-5000 
Landhoiding  Agency:  Army 
Property  Nun^r:  219440393 
Status:  Unutiized 
Comment:  16^2  sq.  ft.,  1 -story  wood,  most 

recent  use-4support  activity,  needs  rehab, 

off-site  use  tnly 
7  Bldgs. 
Fort.  McClellan 
#829-831,  833,  835-836,  844 
Ft.  McClellan  Co:  Calhoun  Al  36205-5000 
Landhoiding  Agency:  Army 
Property  Nun*er  219440395 
Status:  Unutilized 
Comment:  4425  sq.  ft.  each,  2-story,  most 

recent  use— fbarracks,  off-site  use  only 
Bldg.  T00893  I 
Fort.  McClellati 

Ft.  McClellan  Co:  Calhoun  AL  36205-5000 
Landhoiding  Agency:  Army 
Property  Number  219440396 
Status:  Unutilized 
Comment:  32^  sq.  ft.,  each,  l-story,  most 

recent  use— Chapel,  off-site  use  only 
Bldgs.  T903,  T909 
Fort  McClellan 

Ft.  McClellan  Co:  Calhoun  Al  36205-5000 
Landhoiding  Agency:  Army 
Property  Number  219440397 
Status:  Unutilized 
Conunent:  16/7  sq.  ft  and  1166  sq.  ft.  bldgs., 

most  recent  use — classroom,  off-site  use 

only 

Bldgs.  7916-1^917,  T925 

Fort  McClella4 

Ft.  McClellan  Co:  Calhoun  Al  36205-5000 

Landhoiding  Agency:  Army 

Property  Number  219440398 

Status:  Unutilized 

Comment:  3075-4500  sq.  ft.,  1 -story,  most 

recent  use— barracks,  off-site  use  only 
Bldg.  60101 
Shell  Army  Heliport 
Ft.  Rucker  Co:  lOale  AL  36362-5000 
Landhoiding  Agency:  Army 
Property  Number:  219520152 
Status:  Unutilized 
Comment:  60ac  sq.  ft.,  1-story,  most  recent 

use — airHeiq  fire  station,  off-site  use  only 
Bldg.  60100     j 
Shell  Army  Heliport 
Ft.  Rucker  Co:  Dale  AL  36362-5000 
Landhoiding  Agency:  Army 
Property  Number:  219520153 
Status:  Unutilised 
Comment:  64  iq.  ft.,  mental  structure,  most 

recent  use — pntry  station,  off-site  use  only 
Bldg.  60103 
Shell  Army  H^iport 
Ft.  Rucker  Co:  Dale  AL  36362-5000 
Landhoiding  Agency:  Army 
Property  Number:  219520154 
Status:  Unutilized 
Comment:  12516  sq.  ft,  2-story,  most  recent 

use — admin. ,  off-site  use  only 
Bldg.  60110 
Shell  Army  Heliport 
Ft.  Rucker  Co:  |Dale  AL  36362-5000 
Landhoiding  Agency:  Army 
Pn)pcrty  Niim  ler:  2195201.S5 


Status:  Unutilized 

Comment:  8319  sq.  ft,  1-story,  most  recent 
use — admin.,  off-site  use  only 

Bldg.  60113 

Shell  Army  Heliport 

Ft.  Rucker  Co:  Dale  AL  36362-5000 

Landhoiding  Agency:  Army 

Property  Number:  219520156    . 

Status:  Unutilized 

Comment:  4000  sq.  ft.,  1-story,  most  recent 
use — admin.,  off-site  use  only 

Bldgs.  832,  834 

Fort  McQellan 

Ft.  McClellan  Co:  Calhoun  AL  36205-5000 

Landhoiding  Agency:  Army 

Property  Number  219540010 

Status:  Unutilized 

Conunent:  4425  sq.  ft.  each,  most  recant 
use — barracks  w/o  mess,  off-site  use  only 

Bldgs.  2802,  2805,  3811 

Fort  Rucker 

Ft.  Rucker  Co:  Dale  AL  36362- 

Landholding  Agency:  Army 

Property  Number  219620662 

Status:  Unutilized 

Conunent:  «2802=13,082  sq.  ft, 

«2805=13,082  sq.  ft.,  «3811=3000  sq.  ft., 
most  recent  use — admin.,  needs  repair,  off- 
site  use  only 

Alaska 

Bldg.  400 

Fort  Richardson 

Ft.  Richardson  AK  99505- 

Landholding  Agency:  Army 

Property  Number  219440400 

Status:  Unutilized 

Comment:  13056  sq.  ft,  2-story  wood  frame, 

presence  of  lead  paint  and  asbestos,  off-site 

use  only 

Bldg.  402 

Fort  Richardson 

Ft.  Richardson  AK  99505- 

Landholding  Agency:  Army 

Property  Number  219440401 

Status:  Unutilized 

Conunent:  13056  sq.  ft.,  2-story  wood, 

presence  of  lead  paint  and  asbestos,  off-site 

use  only 

Bldg.  407 

Fort  Richardson 

Ft  Richardson  AK  99505- 

Landholding  Agency:  Army 

Property  Number  219440402 

Status:  Unutilized 

Comment:  13056  sq.  ft.,  2-8tory  wood  frame, 

presence  of  lead  paint  and  asbestos,  off-site 

use  only 

Bldg.  1168 

Fort  Wainwright 

Ft.  Wainwright  Co:  Fairbanks  AK  99703- 

Landholding  Agency:  Army 

Property  Number  219610636 

Status:  Underutilized 

Comment:  6455  sq.  ft.,  concrete,  presence  of 

asbestos,  most  recent  use — ^warehouse 
Bldg.  4057 
Fort  Wainwright 

Ft.  Wainwright  Co:  Fairbanks  AK  99703- 
Landholding  Agency:  Army 
Proi^erty  Number  219610637 
Status:  Underutilized 
Comment:  2604  sq.  ft.,  presence  of  asbestos/ 

POL,  most  recent  use — sewage/waste  water 

trnatment 


Arizona 

Bldg.  70117— Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Landholding  Agency:  Army 

Property  Number  219120306 

Status:  Excess 

Conunent:  3434  sq.  ft.,  1  stoty  wood 
structure,  presence  of  asbestos,  most  recent 
use — general  instructional,  off-site  use  only 

Bldg.  70118— Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Landholding  Agency:  Army 

Property  Number:  219120307 

Status:  Excess 

Comment  3434  sq.  ft,  1  story  wood 
structure,  presence  of  asbestos,  most  recent 
use — general  instructional,  off-site  use  only 

Bldg.  70119— Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Landholding  Agency:  Army 

Property  Number  219120308 

Status:  Excess 

Conunent:  3434  sq.  ft.,  1  story  wood 
structure,  presence  of  asbestos,  most  recent 
use — general  instructional,  off-site  use  only 

Bldg.  70120— Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Landholding  Agency:  Army 

Property  Number:  219120309 

Status:  Excess 

Conunent:  3434  sq.  ft,  1  story  wood 
structure,  presence  of  asbestos,  most  recent 
use — admin,  gen.  purpose,  off-site  use  only 

Bldg.  70225— Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Landholding  Agency:  Army 

Property  Number  219120310 

Status:  Excess 

Conunent:  3813  sq.  ft.,  1  stdty  wood 
structure,  presence  of  asbestos,  most  recent 
use — admin,  gen.  purpose,  off-site  use  only 

Bldg.  83006— Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Landholding  Agency:  Army 

Property  Number  219120311 

Status:  Excess 

Comment:  2062  sq.  ft.,  1  story  wood 
structure,  presence  of  asbestos,  most  recent 
use — admin,  gen.  purpose,  off-site  use  only 

Bldg.  83007- Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Landholding  Agency:  Army 

Property  Niunber  219120312 

Status:  Excess 

Comment:  2000  sq.  ft.,  2  story  wood 
structure,  presence  of  asbestos,  most  recent 
use — admin,  gen.  purpose,  off-site  use  only 

Bldg.  83008— Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Landholding  Agency:  Army 

Property  Number  219120313 

Status:  Excess 

Conunent:  2192  sq.  ft.,  2  story  wood 
structure,  presence  of  asbestos,  most  recent 
use — admin,  gen.  purpose,  off-site  use  only 

Bldg.  83015— Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Landholding  Agency:  Army 

Property  Number  219120314 

Status:  Excess 

Comment:  2325  sq.  ft,  1  story  wood 
structiue,  presence  of  asbestos,  most  recent 
use — admin,  gen.  purpose,  off-site  use  only 

Bldg.  81001 
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Fort  Huachuca 

Sierra  Vista  Co:  Cochiae  AZ  85635- 

Landholding  Agency:  Army 

Property  Number  219240720 

Status:  Unutilized 

Comment:  4386  sq.  ft.,  2  story  wood  frame, 
possible  asbestos,  most  recent  use — 
administrative,  scheduled  to  become 
vacant  in  6  months,  off-site  use  only 

Bldg.  81020 

Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Landholding  Agency;  Army 

Property  Number  219240722 

Status:  Unutilized 

Comment:  4386  sq.  ft.,  2  story  wood  frame, 
possible  asbestos,  most  recent  use — 
administrative,  scheduled  to  become 
vacant  in  6  months,  off-site  use  only 

Bldg.  67204 

Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Landholding  Agency:  Army 

Property  Number  219240723 

Status:  Unutilized 

Conunent:  4332  sq.  ft,  2  story  wood  frame, 
possible  asbestos,  most  recent  use — 
administrative,  scheduled  to  become 
vacant  in  6  months,  off-site  use  only 

Bldg.  66151 

Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Landholding  Agency:  Army 

Property  Number  219240728 

Status:  Unutilized 

CoRunent:  4194  sq.  ft.,  2  story  wood  frame, 
possible  asbestos,  most  recent  use — 
barracks,  scheduled  to  become  vacant  in  6 
months,  off-site  use  only 

Bldg.  72219 

Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Landholding  Agency:  Army 

Property  Number  219240729 

Status:  Unutilized 

Comment:  2730  sq.  ft.,  1  story  wood  frwne, 
possible  asbestos,  most  recent  use — 
barracks,  scheduled  to  become  vacant  in  6 
months,  off-site  use  only 

Bldg.  72220 

Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Landholding  Agency:  Army 

Property  Number  219240730 

Status:  Unutilized 

Comment:  2879  sq.  ft.,  1  story  wood  frame, 
ftossible  asbestos,  most  recent  use — 
barracks,  scheduled  to  become  vacant  in  6 
months,  off-site  use  only 

Bldg.  72221 

Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Landholding  Agency:  Army 

Property  Number:  219240731 

Status:  Unutilized 

Comment:  3736  sq.  ft.,  1  story  wood  frame, 
possible  asbestos,  most  recent  use — 
barracks,  scheduled  to  become  vacant  in  6 
months,  off-site  use  only 

Bldg.  67108 

Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Landholding  Agency:  Army 

Property  Number  219240733 

Status:  Unutilized 


Conunent:  2403  sq.  ft.,  1  story  wood  frame, 
possible  asbestos,  most  recent  use — 
classrooms,  scheduled  to  become  vacant  in 
6  months,  off-site  use  only 

Bldg.  70226 

Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Landholding  Agency:  Army 

Property  Number  219240734 

Status:  Unutilized 

Comment:  1868  sq.  ft.,  1  story  wood  fr^me, 
possible  asbestos,  most  recent  use — 
classrooms,  scheduled  to  become  vacant  in 
6  months,  off-site  use  only 

Bldg.  71116 

Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Landholding  Agency:  Army 

Property  Number  219240735 

Status:  Unutilized   . 

Comment:  3470  sq.  ft.,  1  story  wood  fr^me, 
possible  asbestos,  most  recent  use — 
classrooms,  scheduled  to  become  vacant  in 
6  months,  off-site  use  only 

Bldg.  71215 

Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Landholding  Agency:  Army 

Property  Number:  219240736 

Status:  Unutilized 

Comment:  4854  sq.  ft.,  1  story  wood  frame, 
possible  asbestos,  most  recent  use — 
classrooms,  scheduled  to  become  vacant  in 
6  months,  off-site  use  only 

Bldg.  70110 

Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Landholding  Agency:  Army    . 

Property  Number:  219240739 

Status:  Unutilized 

Comment:  2675  sq.  ft.,  1  story  wood  frame, 
possible  asbestos,  scheduled  to  become 
vacant  in  6  months,  most  recent  use — 
offices,  off-site  use  only 

Bldg.  70111 

Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Landholding  Agency:  Army 

Property  Number  219240740 

Status:  Unutilized 

Comment:  2800  sq.  ft.,  1  story  wood  fr-ame, 
possible  asbestos,  scheduled  to  become 
vacant  in  6  months,  most  recent  use — 
offices,  off-site  use  only 

Bldg.  70113 

Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Landholding  Agency:  Army 

Property  Number  219240741 

Status:  Unutilized 

Comment:  2800  sq.  ft.,  1  story  wood  fr^me, 
possible  asbestos,  scheduled  to  become 
vacant  in  6  months,  most  recent  use — 
offices,  off-site  use  only 

Bldg.  70114 

Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635-     .      . 

Landholding  Agency:  Army 

Property  Number  219240742 

Status:  Unutilized 

Comment:  2544  sq.  ft.,  1  story  wood  frame. 
fKissible  asbestos,  scheduled  to  become 
vacant  in  6  months,  most  recent  use — 
offices,  off-site  use  only 

Bldg.  70115 

t 


Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Landholding  Agency:  Army 

Property  Number  219240743 

Status:  Unutilized 

Comment:  2544  sq.  ft.,  1  story  wood  frame, 
possible  asbestos,  scheduled  to  become 
vacant  in  6  months,  most  recent  use — 
offices,  off-site  use  only 

Bldg.  70123 

Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Landholding  Agency:  Army 

Property  Number:  219240744 

Status:  Unutilized 

Comment:  3298  sq.  ft.,  1  story  wood  frame, 
possible  asbestos,  scheduled  to  become 
vacant  in  6  months,  most  recent  use — 
offices,  off-site  use  only 

Bldg.  70124 

Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Landholding  Agency:  Army 

Property  Number  219240745 

Status:  Unutilized 

Comment:  3298  sq.  ft.,  1  story  wood  fiBme, 
possible  asbestos,  scheduled  to  become 
vacant  in  6  months,  most  recent  use — 
offices,  off-site  use  only 

Bldg.  70126 

Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Landholding  Agency:  Army 

Property  Number:  219240746 

Status:  Unutilized 

Comment:  3343  sq.  ft.,  1  story  wood  frame, 
possible  asbestos,  scheduled  to  become 
vacant  in  6  months,  most  recent  use — 
offices,  off-site  use  only 

Bldg.  70210 

Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Landholding  Agency:  Army 

Property  Number  219240747 

Status:  Unutilized 

Comment:  3258  sq.  ft.,  1  story  wood  frame, 
possible  asbestos,  scheduled  to  become 
vacant  in  6  months,  most  recent  use — 
offices,  off-site  use  only 

Bldg.  70211 

Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Landholding  Agency:  Army 

Property  Number  219240748 

Status:  Unutilized 

Comment:  2966  sq.  ft.,  1  story  wood  frame, 
possible  asbestos,  scheduled  to  become 
vacant  in  6  months,  most  recent  use — 
offices,  off-site  use  only 

Bldg.  70221 

Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635 — 

Landholding  Agency:  Army 

Property  Number  219240749 

Status:  Unutilized 

Comment:  2526  sq.  ft.,  1  story  wood  frame, 
possible  asbestos,  scheduled  to  become 
vacant  in  6  months,  most  recent  use — 
offices,  off-site  use  only 

Bldg.  70222 

Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635— 

Landholding  Agency:  Army 

Property  Number  219240750 

•Status:  Unutilized 
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Comment:  1627  sq.  ft.,  1  story  wood  frame, 
possible  asMstos,  scheduled  to  become 
vacant  in  6  months,  most  recent  use — 
offices,  off-lite  use  only 

Bldg.  71214    1 

Fort  Huachucv 

Sierra  Vista  Cb:  Cochise  AZ  85635— 

Landholding  Agency:  Army 

Property  Nuiriber  219240751 

Status:  Unutilzed 

Comment:  3779  sq.  ft,  1  story  wood  frame, 
possible  asl)estos,  scheduled  to  become 
vacant  in  6  tnonths.  most  recent  use — 
offices,  off-iite  use  only 

Bldg.  82013 

Fort  Huachua 

Sierra  Vista  Cb:  Cochise  AZ  85635- 

Landholding  Agency:  Army 

Property  Number:  219240752 

Status:  Unutilized 

Comment:  21^3  sq.  ft.,  1  story  wood  frame, 
possible  asUestos,  scheduled  to  become 
vacant  in  6  months,  most  recent  use — 
offices,  off-site  use  only 

Bldg.  90327    I 

Fort  Huachuc^ 

Sierra  Vista  C^:  Cochise  AZ  85635— 

Landholding  Agency:  Army 

Property  Nurrfaer:  219240753 

Status:  Unutilzed 

Comment:  27!  i  sq.  fr.,  1  story  wood  frame, 
possible  ast  estos,  scheduled  to  become 
vacant  in  6  months,  most  recent  use — 
offices,  off-iite  use  only 

Bldg.  71213    j 

Fort  HuachucB 

Sierra  Vista  Co:  Cochise  AZ  85635 — 

Landholding  Agency:  Army 

Property  NurAer:  219240754 

Status:  Unutilized 

Comment:  37^9  sq.  ft,  1  story  wood  frame, 
possible  asbestos,  scheduled  to  become 
vacant  in  6  tnonths,  most  recent  use — 
storehouse,  off-site  use  only 

Bldg.  82007    I 

Fort  Huachuci 

Sierra  Vista  Cb:  Cochise  AZ  85635— 

Landholding  Agency:  Army 


Property  Nui 

Status:  Unuti 

Comment:  43i 

possible  asl 

vacant  in  6 

storehouse 

Bldg.  82009 
Fort  Huachu 
Sierra  Vista 
Landholding 
Property  N 
Status:  Unuti 
Comment:  24 
possible  as 


sr:  219240755 

ized 
sq.  ft,  2  story  wood  frame, 
itos,  scheduled  to  become 
lonths,  most  recent  use — 

)ff-site  use  only 


:  Cochise  AZ  85635- 
gency:  Army 
Iber.  219240756 
zed 
sq.  ft.,  2  story  wood  frame, 
OS,  scheduled  to  become 
vacant  in  6  tnonths,  most  recent  use — 
storehouse,|off-site  use  only 
Bldg.  70216 
Fort  Huachuck 

Sierra  Vista  C^:  Cochise  AZ  85635— 
Landholding  Agency:  Array 
Projjerty  Nun^ber  219310287 
Status:  Exces^ 

Comment:  3725  sq.  ft.,  1-story  wood, 
presence  ofjasbestos,  most  recent  use — 
admin.,  off4ite  use  only 
Bldg.  70215 


Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635— 

Landholding  Agency:  Army 

Property  Number  219310288 

Status:  Excess 

Comment:  3706  sq.  ft,  1-story  wood, 

presence  of  asbestos,  most  recent  use — 

admin.,  off-site  use  only 

Bldg.  70214 

Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635— 

Landholding  Agency:  Army 

Property  Number:  219310289 

Status:  Unutilized 

Conmient:  3142  sq.  ft.,  1-story  wood 

structure,  presence  of  asbestos,  most  recent 

use — admin.,  off-site  use  only 
Bldg.  70212 
Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 
Landholding  Agency:  Army 
Property  Number:  219310290 
Status:  Excess 
Comment:  3534  sq.  ft.,  1-story  wood, 

presence  of  asbestos,  most  recent  use — 

admin.,  off-site  use  only 
Bldg.  70220 
Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635— 
Landholding  Agency:  Array 
Property  Number  219310291 
Status:  Excess 
Comment:  1249  sq.  ft.,  l-story  wood, 

presence  of  asbestos,  most  recent  use — 

admin.,  off-site  use  only 
Bldg.  70218,  Fort  Huachuca 
Sierra  Vista  Co:  Cochise  AZ  85635- 
Landholding  Agency:  Army 
Property  Number:  219310292 
Status:  Excess 
Comment:  3475  sq.  ft,  1-story  wood, 

presence  of  asbestos,  most  recent  use — 

classroom,  off-site  use  only 
Bldg.  70217,  Fort  Huachuca 
Sierra  Vista  Co:  Cochise  AZ  85635- 
Landholding  Agency:  Array 
Property  Number:  219310293 
Status:  Excess 
Conunent:  304  sq.  ft.,  1-story  concrete  block, 

presence  of  asbestos,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  80010,  Fort  Huachuca 
Sierra  Vista  Co:  Cochise  AZ  85635- 
Landholding  Agency:  Army 
Property  Number:  219310294 
Status:  Excess 
Comment:  2318  sq.  ft,  1-story  wood, 

presence  of  asbestos,  most  recent  use — 

admin. 

Bldg.  84103,  Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Landholding  Agency:  Army 

Property  Number  219310296 

Status:  Excess 

Comment:  984  sq.  ft,  1 -story,  presence  of 

asbestos  and  lead  paint,  most  recent  use — 

admin. 

Bldg.  67101,  Fort  Huachuca 
Sierra  Vista  Co:  Cochise  AZ  85635- 
Landholding  Agency:  Army 
Property  Number  219310297 
Status:  Excess 
Comment  2216  sq.  ft.,  1-story  wood, 

presence  of  asbestos  and  lead  paint,  most 

recent  use — classroom 


Bldg.  30012,  Frat  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Landholding  Agency:  Army 

Property  Number  219310298 

Status:  Excess 

Comment:  237  sq.  ft,  1-story  block,  most 

recent  use — storage 
Bldg.  67221 
U.S.  Army  Intelligence  Center.  Fort 

Huachuca 
Sierra  Vista  Co:  Cochise  AZ  85635- 
Landholding  Agency:  Army 
Property  Number:  219330235 
Status:  Unutilized 
Comment:  1068  sq.  ft,  1-storywood, 

presence  of  asbestos,  most  recent  use — 

office,  off-site  use  only 
Bldg.83102 
U.S.  Army  Intelligence  Center.  Fort 

Huachuca 
Sierra  Vista  Co:  Cochise  AZ  85635- 
Landholding  Agency:  Army 
Property  Nimitxen  219330236 
Status:  Unutilized 
Conunent:  984  sq.  ft.,  1-story  wood,  presence 

of  asbestos,  most  recent  use — office,  off-site 

use  only 

Bldg.  84010 

U.S.  Army  Intelligence  Center,  Fort 

Huachuca 
Sierra  Vista  Co:  Cochise  AZ  85635- 
Landholding  Agency:  Army 
Property  Numben  219330237 
Status:  Unutilized 
Comment:  2147  sq.  ft.,  1-story  wood, 

presence  of  asbestos,  most  recent  use — 

office,  off-site  use  only 
Bldg.  67116 
Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 
Landholding  Agency:  Army 
Property  Numben  219410243 
Status:  Unutilized 
Conunent:  1784  sq.  ft.;  1  story;  wood;  most 

recent  use — admin.;  off-site  use  only 
Bldg.  67205 
Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 
Landholding  Agency:  Army 
Property  Number:  219410244 
Status:  Unutilized 
Comment:  2166  sq.  ft;  2  story;  wood;  most 

recent  use — admin.;  off-site  use  only 
Bldg.  67207 
Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 
Landholding  Agency:  Army 
Property  Number:  219410245 
Status:  Unutilized 
Comment:  2166  sq.  ft.;  2  story;  wood;  most 

recent  use — admin.;  off-site  use  only 
Bldg.  67213 
Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 
Landholding  Agency:  Army 
Property  Number  219410246 
Status:  Unutilized 
Conoment:  2594  sq.  ft;  1  story;  wood;  most 

recent  use — admin.;  off-site  use  only 
Bldg.  73913 
Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 
Landholding  Agency:  Army 
Property  Number:  219410247 
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Status:  Unutilized 

Comment:  910  sq.  ft.;  1  story;  wood;  most 
recent  use — admin.;  off-site  use  only 

Bldg.  80001 

Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Landholding  Agency:  Army 

Property  Number:  219410248 

Status:  Unutilized 

Comment:  1958  sq.  ft.;  2  story;  wood;  most 

recent  use — admin.;  off-site  use  only 
Bldg.  83027 
Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 
Landholding  Agency:  Army 
Property  Number:  219410249 
Status:  Unutilized 
Comment:  1993  sq.  ft.;  2  story;  wood;  most 

recent  use — admin.;  off-site  use  only 

Bldg.  84007 
Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 
Landholding  Agency:  Army 
Property  Number:  219410250 
Status:  Unutilized 

Comment:  2000  sq.  ft.;  2  story;  wood;  most 
recent  use — admin.;  off-site  use  only 

Bldg.  68320 

Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Landholding  Agency:  Army 

Property  Number:  219410251 

Status:  Unutilized 

Comment:  1531  sq.  ft.;  1  story;  wood;  most 

recent  use — recreation  center;  off-site  "use 

only 

Bldg.  30126 

Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Landholding  Agency:  Army 

Property  Number  219410252 

Status:  Unutilized 

Comment;  9324  sq.  ft.;  1  story;  wood;  most 

recent  use — maintenance;  off-site  use  only 
Bldg.  84014 
Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 
Landholding  Agency:  Army 
Property  Number:  219410253 
Status:  Unutilized 
Conmient:  2260  sq.  ft.;  1  story;  wood;  most 

recent  use — maintenance;  off-site  use  only 

Bldg.  S-106 

Yuma  Proving  Ground 

Yuma  Co:  Yuma/La  Paz  AZ  85635-9104 

Landholding  Agency:  Army 

Property^Jumber:  219420345 

Status:  Unutilized 

Comment:  1101  sq.  ft.,  1-story,  cold  storage 

bldg.,  needs  repair 
Bldgs.  67210,  67217 
Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 
Landholding  Agency:  Army 
Property  Number:  219420347 
Status:  Unutilized 
Comment:  1165  sq.  ft.,  1-story  wood, 

presence  of  asbestos,  most  recent  use — 

office,  off-site  use  only 
Bldg.  8005 
Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 
Landholding  Agency:  Army 
I'lopdrty  Numhnr -219430245 


Status:  Unutilized 

Comment:  1718  sq.  ft.,  1-story,  wood  frame, 

most  recent  use — instructional  bldg.,  needs 

repair,  off-site  use  only 
Bldg.  80006 
Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 
Landholding  Agency:  Army 
Property  Number  219430246 
Status:  Unutilized 
Comment:  1628  sq.  ft.,  1 -story,  wood  frame, 

most  recent  use — instructional  bldg..  needs 

repair,  off-site  use  only 

Bldg.  83023 

Fort  Huachuca 

Sierra  VisU  Co:  Cochise  AZ  85635- 

Landholding  Agency:  Army 

Property  Number:  219430247 

Status:  Unutilized 

Conunent:  1648  sq.  ft.,  1-story,  wood  ftame, 

most  recent  use — instructional  bldg.,  needs 

repair,  off-site  use  only 

Bldg.  81027 

Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Landholding  Agency:  Army 

Property  Number:  219430248 

Status:  Unutilized 

Comment:  2193  sq.  ft.,  2-story,  wood  ft-ame, 
most  recent  use — admin.,  needs  repair,  off- 
site  use  only 

Bldg.  81028 

Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Landholding  Agency:  Army 

Property  Number:  219430249 

Status:  Unutilized 

Conmient:  2193  sq.  ft.,  2-story,  wood  ft^me. 
most  recent  use — admin.,  needs  repair,  off- 
site  use  only 

Bldg.  80111 

Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Landholding  Agency:  Army 

Property  Number:  219430250 

Status:  Unutilized 

Comment:  2032  sq.  ft,  1-story,  wood  ft^me, 
most  recent  use — instructional  bldg.,  needs 
repair,  off-site  use  only 

Bldg.  503,  Yuma  Proving  Ground 

Yuma  Co:  Yuma  AZ  85635-9104 

Landholding  Agency:  Army 

Property  Number:  219520073 

Status:  Underutilized 

Comment:  3789  sq.  ft,  2-story,  major 
structural  changes  required  to  meet  floor 
loading  &  fire  code  requirements,  presence 
of  asbestos 

Bldg.  63001.80112 

Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Landholding  Agency:  Army 

Property  Number:  219520157 

Status:  Excess 

Conmient:  1898-2000  sq.  ft.,  1 -story, 
presence  of  asbestos  &  lead  base  paint,  off- 
site  use  only 

9  Classroom  Facilities 

Fort  Huachuca 

Sierra  Vista  Cm:  C;ochise  AZ  8.5635- 

Location:  B!dgs.  67111. 67118,  67124, 67209. 
81005,  81006.  81008.  83024.  84003 

Landholding  Agency:  Army 

Property  Niimlior:  219520158 


Status:  Excess 

Comment:  1044-2602  sq.  ft.,  1-2  story, 

presence  of  asbestos  and  lead  base  paint, 

off-site  use  only 
Bldg.  67214 
Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 
Landholding  Agency:  Army 
Property  Number:  219520159 
Status:  Excess 
Comment:  955  sq.  ft.,  1-story,  most  recent 

use — rec.  bldg.,  presence  of  asbestos  and 

lead  base  paint,  off-site  use  only 

2  Storage  Facilities 

Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Location:  Bldgs.  72320.  80017 

Landholding  Agency:  Army 

Property  Number:  219520160 

Status:  Excess 

Comment:  2340  sq.  ft.,  1-2  story,  presence  of 

asbestos  and  lead  t>ase  paint,  off-site  use 

only 
10  Admin.  Facilities 
Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 
Location:  Bldgs.  80025.  80027,  80028,  80102. 

81002.  81009.  81102.  83025.  83026.  84008 
Landholding  Agency:  Army 
Property  Number:  219520161 
Status:  Excess 
Comment:  996-2193  sq.  ft..  1-2  Story, 

presence  of  asbestos  and  lead  base  paint, 

off-site  use  only 
12  Admin.  Facilities 
Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 
Location:  Bldgs.  67110.  67114,  67115,  67121. 

67122.  67226.  67228,  70122,  80008.  80009, 

80013,  80024 
Landholding  Agency:  Army 
Property  Number:  219520162 
Status:  Excess 
Comment:  1041-3298  sq.  ft.,  1-2  story, 

presence  of  asbestos  and  lead  base  paint, 

off-site  use  only 
10  Barracks 
Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 
Location:  Bldgs.  67102-67106,  67125-67129 
Landholding  Agency:  Army 
Property  Number:  219520163 
Status:  Excess 
Comment:  1352-2291  sq.  ft.,  2-story,  presence 

of  asbestos  and  lead  base  paint,  off-site  use 

only 
Bldg.  73902 
Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 
Landholding  Agency:  Army 
Property  Number:  219610638 
Status:  Unutilized 
Comment:  5355  sq.  ft.,  presence  of  asbestos, 

most  recent  use — maintenance,  off-site  use 

only 
9  Bldgs. 
Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 
Location:  Bldgs.  82002.  82027,  82028.  8.3021. 

83022.  85008.  85009.  85027,  85028 
Landholding  Agency:  Army 
Property  Number:  219610639 
Status:  Unutilized 
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Cochise  AZ  85635- 


Cbmment:  varidus  sq.  ft. ,  presence  of 
asbestos,  ino4  recent  use — barracks,  off- 
site  use  only 

BIdg.  85005 

Port  Huachuca 

Sierra  Vista  Co:|Cochise  AZ  85635- 

Landholding  Agency:  Army 

Property  Numb«r:  219610640 

Status:  Unutilized 

Comment:  3515jsq.  ft.,  presence  of  asbestos, 
most  recent  u^e— dining,  off-site  use  only 

21  Bldgs.  I 

Fort  Huachuca  I 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Location:  66057.  66152-66155,  66157-66159. 
67201,  80020.  82105,  82106,  83013,  83017, 
83020.  84002.  84017,  85015,  85017,  85102. 
85105 

Landholding  Agency:  Army 

Property  Numbjr:  219610641 

Status:  Unutilized 

Comment  various  sq.  ft.,  presence  of 
asbestos,  mos^  recent  use — admin.,  off-site 
use  only 

Bldg.  66055 

Fort  Huachuca 

Sierra  Vista  Co: 

Landholding  Agency:  Army 

Property  NumNr:  219610642 

Status:  Unutiliz^ 

Comment:  1946  sq.  ft.,  presence  of  asbestos, 
most  recent  u|e— recreation,  off-site  use 
only 

7  Bldgs. 

Fort  Huachuca 

Sierra  Vista  Co:  jCochise  AZ  85635- 

Location:  30028^  66150,  67360,  71919.  73914. 

74909,  82024 
Landholding  Agpncy:  Army  ' 

Property  Numbfln  219610643 
Status:  Unutilized 
Comment:  various  sq.  ft.,  presence  of 

asbestos,  most  recent  use — storage,  off-site 

use  only  | 

7  Bldgs. 

Fort  Huachucu  ] 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Location:  7121o|  71211.  80002.  80014.  82005, 
82006, 85103  | 

Landholding  A^ncy:  Army 

Property  Numb^:  219610644 

Status:  Unutilized 

Comment:  Various  sq.  ft.,  presence  of 
asbestos,  most  recent  use — classrooms,  off- 
site  use  only  : 

Bldgs.  13548,  7^918 

Fort  Huachuca 

Sierra  Vista  Co:  tkxihise  AZ  85635- 

Landholding  A^ncy:  Army 

Property  Numb^:  219620663 

Status:  Unutilizdd 

Comment:  #135  ^8=2048  sq.  ft.,  most  recent 
use — maint.  s  lop,  #72918=2822  sq.  ft., 
most  recent  ui  e — storage,  possible 
asbestos/lead  mse  paint,  off-site  use  only 

California 

Bldg.  T-26 
Sierra  Army  De|  lot 
Herlong  Co:  Las  ten 
Umdholding  Agsncy 
Property  Numbc  r: 
Status:  Underut  lized 
Comment:  15,5S1 
guost  hous«.  riecfl 


CA  96113- 
Army 
219620684 


sq.  ft.,  most  recent  use — 
s  mpair,  off-sito  usr.  only. 


Georgia 

Bldg.  5390 

FortBenning 

Fort  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  219010137 

Status:  Unutilized 

Comment  2432  sq.  ft.,  most  recent  use — 

dining  room,  needs  rehab. 
Bldg.  5362 

Fort  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  219010147 
Status:  Unutilized 
Comment:  5559  sq.  ft.,  most  recent  use — 

service  club,  needs  rehab. 

Bldg.  5392 

Fort  Benning  Co:  Muscc^ee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  219010151 

Status:  Unutilized 

Comment:  2432  sq.  ft.,  most  recent  use — 

dining  room,  needs  rehab. 
Bldg.  5391 

Fort  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  219010152 
Status:  Unutilized 
Comment  2432  sq.  ft.,  most  recent  use — 

dining  room,  needs  rehab. 

Bldg.  4487 

Fort  Benning 

Fort  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  219011681 

Status:  Unutilized 

Comment:  1868  sq.  ft.,  most  recent  use — 
telephone  exchange  bldg.,  needs 
substantial  rehabilitation,  1  floor. 

Bldg.  4319 

Fort  Benning 

Port  Benning  Co:  Muscogee  GA  31905- 

Landhoiding  Agency:  Army 

Property  Number  219011683 

Status:  Unutilized 

Comment:  2584  sq.  ft,  most  recent  use — 
vehicle  maintenatice  shop,  needs 
substantial  rehabilitation.  1  floor. 

Bldg.  3400 

Fort  Benning 

Fort  Benning  Co:  Muscogee  GA  3190S- 

Landholding  Agency:  Army 

Property  Number:  219011694 

Status:  Unutilized 

Comment:  2570  sq.  ft.,  most  recent  use — fire 
station,  needs  substantial  rehabilitation,  1 
floor. 

Bldg.  2285 

Fort  Benning 

Fort  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  219011704 

Status:  Unutilized 

Comment:  4574  sq.  ft.,  most  recent  use — 

clinic,  needs  substantial  rehabilitation.  1 

floor. 

Bldg.  4092 

Fort  Benning 

Fort  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

ProjMjrty  Numl»r:  219011709 

Status:  Unutilized 

Comment:  336  sq.  ft.,  most  recent  use — 
inflamable  materials  storage,  needs 
substantial  rchnbilitation.  1  f1<N)r. 


Bldg.  4089 

Fort  Benning 

Fort  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  219011710 

Status:  Unutilized 

Comment:  176  sq.  ft.  most  recent  use — gas 

station,  needs  substantial  rehabilitation.  1 

floor. 
Bldg.  1235 

Fort  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219014887 
Status:  Unutilized 
Comment:  9367  sq.  ft..  1-story  building. 

needs  rehab.,  most  recent  use — general 

storehouse. 
Bldg.  1236 

Fort  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  219014888 
Status:  Unutilized 
Comment:  9367  sq.  ft.,  1  story  building: 

needs  rehab;  most  recent  use— General 

Storehouse. 
Bldg.  1251 

Fort  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  219014889 
Status:  Unutilized 
Comment:  18385  sq.  fi.  1  story  building; 

needs  rehab:  most  recent  use — Arms  Repair 

Shop. 
Bldg.  4491 

Fort  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219014916 
Status:  Unutilized 
Comment:  18240  sq.  ft,  1  story  building; 

needs  rehab;  most  recent  use — Vehicle 

maintenance  shop. 
Bldg.  4633 

Fort  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  219014919 
Status:  Unutilized 
Comment:  5069  sq.  ft.,  1  story  building; 

needs  rehab;  most  recent  use — ^Training 

Building. 

Bldg.  2150 

Fort  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  219120258 

Status:  Unutilized 

Comment:  3909  sq.  ft,  1  story,  needs  rehab; 

most  recent  use — general  inst  bldg. 
Bldg.  2409  • 

Fort  Benning 

Fort  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  219120263 
Status:  Unutilized 
Comment:  9348  sq.  ft..  1  story,  needs  rehab, 

most  recent  use — general  purpose 

warehouse. 

Bldg.  2590 

Fort  Benning 

Fort  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  219120265 

Status:  Unutilized 

Comment:  3132  sq.  ft,  1  story,  needs  rehab. 

most  recent  use — vehicle  maintenance 

shop. 
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BIdg.  3828 

Fort  Benning 

Fort  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  219120266 

Status:  Unutilized 

Comment:  628  sq.  ft.,  1  story,  needs  rehab, 

most  recent  use — general  storehouse. 
Bldg.  3086,  Fort  Benning 
Fort  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Numben  219220688 
Status:  Unutilized 
Comment:  4720  sq.  ft.,  2  story,  most  recent 

use — barracks.  Needs  major  rehab,  o£f-8ite 

removal  only. 

Bldg.  3089,  Fort  Benning 

Fort  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  219220689 

Status:  Unutilized 

Comment:  4720  sq.  ft.,  2  story,  most  recent 

use — barracks.  Needs  major  rehab,  off-site 

removal  only. 

Bldg.  1252,  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  219220694 

Status:  Unutilized 

Comment:  583  sq.  ft.,  1  story,  most  recent 
use — storehouse,  needs  major  rehab,  off- 
site  removal  only. 

Bldg.  1733,  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Nimiber:  219220698 

Status:  Unutilized 

Comment:  9375  sq.  ft.,  1  story,  most  recent 
use — storehouse,  needs  major  rehab,  off- 
site  removal  only. 

Bldg.  3083,  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landbolding  Agency:  Army 

Property  Numben  219220699 

Status:  Unutilized 

Comment:  1372  sq.  ft..  1  story,  most  recent 
use — storehouse,  needs  major  rehab,  off- 
site  removal  only. 

Bldg.  3856,  Fort  Benning 

Ft  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  219220703 

Status:  Unutilized 

Comment:  4111  sq.  ft.,  1  story,  most  recent 
use — storehouse,  needs  major  rehab,  off- 
site  removal  only. 

Bldg.  4881 ,  Fort  Benning 

Ft  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Numben  219220707 

Status:  Unutilized 

Comment:  2449  sq.  ft.,  1  story,  most  recent 

use — storehouse,  need  repairs,  off-site 

removal  only. 

Bldg.  4963,  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Numben  219220710 

Status:  Unutilized 

(x)mmont:  6077  sq.  ft.,  1  story,  most  recent 

use — storehouse,  need  repairs,  off-site 

removal  only. 
Bldg.  2396,  Fort  Benning 
Ft.  BonningCo:  MuscogoeCA  SigO-S- 


Landholding  Agency:  Army 

Property  Numben  219220712 

Status:  Unutilized 

Comment:  9786  sq.  ft.,  1  story,  most  recent 

use — dining  facility,  needs  major  rehab. 

off-site  removal  only. 
Bldg.  3085.  Fort  Benning 
Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Numben  219220715 
Status:  Unutilized 
Comment:  2253  sq.  ft.,  1  story,  most  recent 

use — dining  facility,  needs  major  rehab, 

off-site  removal  only. 
Bldg.  4882,  Fort  Benning 
Ft  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Numben  219220727 
Status:  Unutilized 
Comment:  6077  sq.  ft..  1  story,  most  recent 

use — storage,  need  repairs,  off-site  removal 

only. 

Bldg.  4967.  Fort  Benning 

Ft  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Numben  219220728 

Status:  Unutilized 

Comment:  6077  sq.  ft.,  1  story,  most  recent 

use — storage,  need  repairs,  off-site  removal 

only. 

Bldg.  5396.  Fort  Benning 

Ft  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Numben  219220734 

Status:  Unutilized 

Comment:  10944  sq.  ft.  1  story,  most  recent 

use — general  instruction  bldg.,  needs  major 

rehab,  off-site  removal  only. 
Bldg.  247.  Fort  Benning 
Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Numben  219220735 
Status:  Unutilized 
Comment:  1144  sq.  ft,  1  story,  most  recent 

use — offices,  needs  major  rehab,  off-site 

removal  only. 

Bldg.  4977,  Fort  Benning 

Ft  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Numben  219220736 

Status:  Unutilized 

Conmient:  192  sq.  ft.,  1  story,  most  recent 

use — offtces,  need  repairs,  off-sHe  removal 

only. 

Bldg.  4978,  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Numben  219220737 

Status:  Unutilized 

Comment:  192  sq.  ft.,  1  story,  most  recent 

use — offices,  need  repairs,  off-site  removal 

only. 

Bldg.  4944,  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Numben  219220747 

Status:  Unutilized 

Comment:  6400  sq.  ft.,  1  story,  most  recent 

use — vehicle  maintenance  shop,  need 

repairs,  off-site  removal  only. 
Bldg.  4960,  Fort  Benning 
Ft  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Proporty  Numbnr:  219220752 


Status:  Unutilized 

Comment:  3335  sq.  ft..  1  story,  most  recent 

use — vehicle  maintenance  shop,  off-site 

removal  only. 

Bldg.  4969,  Fort  Benning 

Ft  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Numben  219220753 

Status:  Unutilized 

Comment:  8416  sq.  ft.,  1  story,  most  recent 

use — vehicle  maintenance  shop,  off-site 

removal  only. 

Bldg.  1758,  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Numben  219220755 

Status:  Unutilized 

Comment:  7817  sq.  ft..  1  story,  moct  recent 
use — warehouse,  needs  major  rehab,  off- 
site  removal  only. 

Bldg.  3817,  Fort  Benning 

Ft  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Numben  219220758 

Status:  Unutilized 

Comment:  4000  sq.  ft.,  1  story,  most  recent 
use — warehouse,  needs  major  repairs,  off- 
site  removal  only. 

Bldg.  4884,  Fort  Benning 

Ft  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Numben  219220762 

Status:  Unutilized 

Comment:  2000  sq.  ft.,  1  story,  most  recent 
use — headquarters  bldg..  needs  repairs,  off- 
site  removal  only. 

Bldg.  4964,  Fort  Benning 

Ft  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Numben  219220763 

Status:  Unutilized 

Comment:  2000  sq.  ft,  1  story,  most  recent 
use — headquarters  bldg.,  need  repairs,  off- 
site  removal  only. 

Bldg.  4966,  Fort  Benning 

Ft  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Numben  219220764 

Status:  Unutilized 

Conunent  2000  sq.  ft.,  1  story,  most  recent 
use — headquarters  bldg.,  need  repairs,  off- 
site  removal  only. 

Bldg.  4679,  Fort  Benning 

Ft  Benning  Co:  Muscogee  GA  3l905- 

Landholding  Agency:  Army 

Property  Numben  219220767 

Status:  Unutilized 

Comment:  8657  sq.  ft.,  1  story,  most  recent 
use — supply  bldg.,  needs  major  rehab,  off- 
site  removal  only. 

Bldg.  4883,  Fort  Benning 

Ft  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Numben  219220768 

Status:  Unutilized 

Comment:  2600  sq.  ft.,  1  story,  most  recent 
use — supply  bldg.,  need  repairs,  off-site 
-removal  only. 

Bldg.  4965.  Fort  Banning 
Ft  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  219220769 
Status:  Unutilized 
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Comment:  7^13  so.  ft..  1  rtoty,  most  recent 

lue — supfwy  bidg.,  need  repairs,  off-site 

removal  o^ly. 
Bldg.  2513,  fort  Benning 
Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Anny 
Property  Number.  219220770 
Status:  Unutilized 
Comment:  9483  sq.  ft.,  1  story,  most  recent 

use — training  center,  needs  major  rehab, 

off-site  re4>oval  only. 
Bldg.  2526.  fort  Benning 
Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  NumUsr  219220771 
Status:  Unulilized 
Comment:  11855  sq.  ft..  1  story,  most  recent 

use — training  center,  needs  major  rehab, 

off-site  removal  only. 

Bldg.  2589.  ^ort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  219220772 

Status:  Unuf  lized 

Comment:  146  sq.  ft..  1  story,  most  recent 
use — training  bldg-.  needs  major  rehab,  off- 
site  remo^l  only. 

Bldg.  4976,  Fort  Benning 

Ft  Benning  Co:  Muscogee  GA  31906- 

Landholding  Agency:  Army 

Property  Number:  219220778 

Status:  Unutilized 

Comment:  192  sq.  ft.,  1  story,  most  recent 
use — gas  station,  need  repairs,  off-site 
removal  only. 

Bldg.  4M5,  Fort  Bensing 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Numbw:  219220779 

Status:  Unutilized 

Comment:  220  sq.  ft.,  1  story,  most  recent 
use — gas  station,  needs  major  rehab,  off- 
site  removal  only. 

Bldg.  4979,  port  Benning 

Ft  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  219220780 

Status:  Unutilized 

Comment:  400  sq.  ft..  1  story,  most  recent 
use — oil  bouse,  need  repairs,  off-site 
removal  qnly. 

Bldg.  4627,  ^ort  Benning 

Ft.  Benning'Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  219220786 

Status:  Unutilized 

Comment:  1676  sq.  ft.,  1  story,  most  recent 
use — sentry  station,  needs  major  rehab,  off- 
site  removal  only. 

Bldg.  4114,  Port  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  219310407 

Status:  Unutilized 

Comment:  4425  sq.  ft..  2-story,  needs  rehab, 
most  riBC^t  use — barracks,  off-site  use 
only. 

Bldg.  4117,  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 
Property  N»iml)er;  219310408 

SUtus:  Unutilized 

Comment:  4425  sq.  ft.,  2-story,  needs  rehab, 
most  recent  use — barracks,  off-site  use 
only. 


Bldg.  4118,  Port  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  219310409 

Status:  Unutilized 

Conmient:  4425  sq.  ft.,  2-«tory,  needs  rehab, 

most  recent  use — barracks,  off-site  use 

only. 
Bldg.  4115,  Fort  Benning 
Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  219310410 
Status:  Unutilized 
Conunent:  4425  sq.  ft.,  2-story,  needs  rehab, 

most  recent  use— barracks,  off-site  use 

only. 
Bldg.  4126,  Fort  Benning 
Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219310411 
Status:  Unutilized 
Comment:  4425  sq.  ft.,  2-story,  needs  rehab, 

most  recent  use— barraclcs,  off-site  ua« 

only. 
Bldg.  4129,  Fort  Benning 
Ft.  Benning  Co:  Muscogee  GA  31906- 
Landholding  Agency:  Army 
Property  Number:  219310412 
Status:  Unutilized 
Comment:  4425  sq.  ft.,  2-8tory,  needs  rehab, 

most  recent  use — barracks,  off-site  use 

only. 
Bldg.  4130,  F«t  Benning 
Ft  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  219310413 
Status:  Unutilized 
Comment:  4425  sq.  ft.,  2-8tory,  needs  rehab, 

most  recent  use — barracks,  off-site  use 

cmly. 
Bldg.  4137,  Fort  Benning 
Ft  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219310414 
Status:  Unutilized 
Comment:  4425  sq.  ft..  2-story,  needs  rehab, 

most  recent  use — barracks,  off-site  use 

only. 
Bldg.  4138,  Fort  Benning 
Ft  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number;  219310445 
Status:  Unutilized 
Comment:  4425  sq.  ft.,  2-8tory,  needs  rehab, 

most  recent  use — barracks,  off-site  vae 

only. 
Bldg.  4140,  Fort  Benning 
Ft  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  219310416 
Status:  Unutilized 
Comment:  4425  sq.  ft.,  2-8tory,  needs  rehab, 

most  recent  use — barracks,  off-site  use 

only. 
Bldg.  4004,  Fort  Benning 
Ft  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  219310418 
Status:  Unutilized 
Comment:  4720  sq.  ft.,  2-story,  needs  rchab, 

most  recent  use — barracks,  off-site  use 

only. 

Bldg.  4106,  Fort  Benn^ 

Ft.  Benning  Co:  Mus<:ogeo  GA  31905- 


Landholding  Agency:  Afmy 

Property  Number:  219310425 

Status:  Unutilized 

Comment:  4720  sq.  ft.,  2-story,  needs  rehab, 

most  recent  use — barracks,  off-site  use 

only. 
Bldg.  4115,  Fort  Benning 
Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  219310426 
Status:  Unutilized 
Cortment:  4720  sq.  ft.,  2-8tory,  needs  rehab, 

most  recent  use — barracks,  off-site  use 

only. 
Bldg.  4116,  Port  Benning 
Ft  Benning  Co:  fluscogee  GA  »M05- 
Landholding  Agency:  Army 
Property  Number.  219310427 
Status:  Unutilized 
CommeM:  4720  sq.  ft..  2-story,  needs  rehab. 

most  recent  use — barracks,  off-site  use 

only. 
Bldg.  4127,  Fort  Benning 
Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Aimy 
Property  Number:  219310428 
Status:  Unutilized 
Comment:  4720  sq.  ft..  2-8tory,  needs  rehab. 

most  recent  use— barracks,  off-site  use 

only. 
Bldg.  4128,  Fort  Benning 
Ft  Benning  Co:  Muecogee  GA  319e&- 
Landholding  Agency:  Army 
Property  Number  219310429 
Status:  Unutilized 
Comment:  4720  sq.  ft.,  2-story,  needs  rehab, 

most  recent  use — barracks,  off-site  use ' 

onlf. 
Bldg.  4139,  Fort  Benning 
Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219310430 
Status:  Unutilized 
Comment:  4720  sq.  ft,  2-8tory.  needs  rehab. 

most  recent  use — barracks,  off-site  use 

only. 
Bldg.  4149,  Port  Benning 
Ft  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219310431 
Status:  Unuttlized 
Conunent:  4720  sq.  ft.,  2-8tory,  needs  rehab, 

most  recent  use — barradu,  off-site  use 

only. 
Bldg.  4150,  Fort  Benning 
Ft  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219310432 
Status:  Unutilized 
Comment:  4720  sq.  ft.,  2-story,  needs  rehab, 

most  recent  use — barracks,  off-site  use 

only. 
Bldg.  4112.  Fort  Benning 
Ft  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219310436 
Status:  Unutilized 
Comment:  1144  sq.  ft.,  1-story,  needs  rehab, 

most  recent  use— day  room,  off-site  use 

only. 
Bldg.  4119,  Fort  Benning 
Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Prop<;rty  Numlxsr  219310437 
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Status:  Unutilized 

Comment:  1144  sq.  ft,  l-«toiy,  needs  rehab, 

most  recent  use—day  rocxn,  off-site  use 

only. 

Bldg.  4124,  Fort  Benning 

Ft  Benning  Co:  Muscogee  GA  31905- 

Liandliolding  Agency:  Aimy 

Property  Number:  219310438 

Status:  Unutilized 

Comment:  1144  sq.  ft.  l-story,  needs  rehab, 

most  recent  use— day  room,  off-site  use 

only. 

Bldg.  4141,  Fort  Benning 

Ft  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  219310439 

Status:  Unutilized 

Comment:  1144  sq.  ft,  1-story,  needs  rehab, 

most  recent  use— day  room,  off-site  use 

only. 

Bldg.  4136,  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Liandholding  Agency:  Army 

Property  Number:  219310440 

Status:  Unutilized 

Comment:  1144  sq.  ft.,  l-story,  needs  rehab, 
most  recent  use— day  room,  off-site  use 
only.  - 

Bldg.  4131.  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Ijndhnlding  Agency:  Army 

Property  Number:  219310441 

Status:  Unutilized 

Comment:  1144  sq.  ft,  l-story,  needs  rehab, 

most  recent  use— day  room,  off-site  use 

only. 

Bldg.  4108,  Fort  Benning 

Ft  Benning  Co:  Muscogee  GA  31905- 

Landholdiog  Agency:  Army 

Property  Number:  219310442 

Status:  Unutilized 

Comment:  1171  sq.  ft.,  l-story,  needs  rehab, 

most  recent  use— day  room,  off-site  use 

only. 

Bldg.  1835,  Fort  Benning 

Ft  Benning  Co:  Muscogee  GA  31905- 

L-andholding  Agency:  Army 

Property  Number:  219310443 

Status:  Unutilized 

Comment:  1712  sq.  ft,  l-story,  needs  rehab, 

most  recent  use— day  room,  off-site  use 

only. 

Bldg.  4107,  Fort  Benning 

Ft  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Numfa«r:  219310446 

Status:  Unutilized 

Comment:  4720  sq.  ft.,  2-story,  needs  rehab, 

most  recent  use— day  room,  off-site  use 

only. 

Bldg.  3072,  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  219310447 

Status:  Unutilized 

Comment:  479  sq.  ft.,  l-story,  needs  rehab, 
most  recent  use — hdqtrs.  bldg.,  off-site  use 
only.  ' 

Bldg.  4103,  Fort  Benning 
Ft  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  219310449 
Status:  Unutilized 


Comment:  1635  sq.  ft,  l-story,  needs  rehab, 
most  recent  use — hdqtrs  bl^g-,  off-site  use 
only. 

Bldg.  4019,  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  219310451 

Status:  Unutilized 

Comment:  3270  sq.  ft..  2-8tory,  needs  rehab, 

most  recent  use — hdqtrs  bldg.,  off-site  use 

only. 

Bldg.  4109.  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

L,andholding  Agency:  Army 

Property  Number  219310455 

Status:  Unutilized 

Comment:  2253  sq.  ft,  l-story,  needs  rehab, 

most  recent  use— dining  facility,  off-site 
.    use  only. 

Bldg.  4135,  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  219310458 

Status:  Unutilized 

Comment:  3755  sq.  ft.,  l-story,  needs  rehab. 

most  recent  use—dining  focility,  off-site 

use  only. 

Bldg.  4123.  Fort  Benning 

Ft  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  219310459 

Status:  Unutilized 

Comment:  3755  sq.  ft.,  l-story,  needs  rehab, 

most  recent  use— dining  facility,  off-site 

use  only. 

Bldg.  4111,  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  219310460 

Status:  Unutilized 

Comment:  3755  sq.  ft,  l-story,  needs  rehab, 

most  recent  use— dining  facility,  off-site 

use  only. 

Bldg.  4023,  Fort  Benning 

Ft  Benning  Co:  Musco^e  GA  31905- 

Landholding  Agency:  Array 

Property  Number:  219310461 

Status:  Unutilized 

Conunent:  2269  sq.  ft.,  l-story,  needs  rehab, 
most  recent  use — maintenance  shop,  off- 
site  use  only. 

Bldg.  4024.  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  219310462 

Status:  Unutilized 

Comment:  3281  sq.  ft.,  l-story,  needs  rehab, 
most  recent  use — maintenance  shop,  off- 
site  use  only. 

Bldg.  4067,  Fort  Benning 

Ft  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  219310465 

Status:  Unutilized 

Comment:  4406  sq.  ft.,  l-story,  needs  rehab, 
most  recent  use — admin.,  off-site  use  only. 

Bldg.  4025,  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Pro|)erty  Number:  219310466 

Status:  Unutilized 

Conunent:  4720  sq.  ft,  2-story,  needs  rehab, 
most  recent  use — admin.,  off-site  use  only. 

Bldg.  4110.  Fort  Bonning 


Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  219310467  * 

Status:  Unutilized 

Conmient  1017  sq.  ft,  l-story,  needs  rehab. 

most  recent  use — storehouse,  off-site  use 

only. 

Bldg.  4122,  Fort  Benning 

Ft,  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  219310468 

Status:  Unutilized 

Conunent  1017  sq.  ft.,  l-story.  needs  rehab. 

most  recent  use — storehouse,  off-site  use 

only. 

Bldg.  4134.  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  3190S- 

Landholding  Agency:  Army 

Property  Number  219310469 

Status:  Unutilized 

Comment:  1017  sq.  ft.  l-story.  needs  rehab. 

most  recent  use — storehouse,  off-site  use 

only. 

Bldg.  4113.  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

L,andholding  Agency:  Army 

Property  Number  219310473 

Status:  Unutilized 

Comment  4425  sq.  ft,  2-story,  needs  rehab. 

most  recent  use — storage,  off-site  use  only. 
Bldg.  10847,  Fort  Benning 
Ft.  Benning  Co;  Muscogee  GA  31905- 
Landhoiding  Agency:  Army 
Property  Number  219310476 
Status:  Unutilized 
Comment  1056  sq.  ft,  l-story,  needs  rehab, 

most  recent  use — g»cout  bldg.,  off-site  use 

only. 

Bldg.  10768.  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

L.andholding  Agency:  Army 

Property  Number  219310477 

Status:  Unutilizsd 

Comment  1230  sq.  ft.,  l-story.  needs  rehab. 

most  recent  use — scout  bldg.,  off-site  use 

only. 

Bldg.  2683,  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  219310478 

Status:  Unutilized 

Comment:  616  sq.  ft.,  l-story,  needs  rehab, 

most  recent  use — scout  bldg.,  off-site  use 

only. 

Bldg.  4121,  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

L,andhoIding  Agency:  Army 

Property  Number  219310487 

Status:  Unutilized 

Comment:  1017  sq.  ft,  l-story.  needs  rehab. 

most  recent  use — arms  bldg.,  off-site  use 

only. 

Bldg.  4133,  Fort  Benning 
Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army  » 

Property  Number:  219310488 
Status:  Unutilized 

Comment:  1017  sq.  ft.,  l-story,  needs  rehab, 
most  recent  use — arms  bldg..  off-site  use 
■    only. 

Bldg.  4143,  Fort  Benning 
Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  NumUir  219310489 
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Status:  Uniitilized 

Comment:  1017  sq.  ft.,  1-story,  needs  rehab, 

most  reoent  use — arms  bldg.,  off-site  use 

only. 
Bldg.  4109.  Fort  Benning^ 
Ft.  Benniiig  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  219310490 
Status:  Unutilized 
Comment:  1416  sq.  ft.,  l-story  needs  rehab, 

most  recent  use— -arms  bldg..  off-site  use 

only. 

Bldg.  263Q6 

Fort  Gordon 

Ft.  GordoQ  Co:  Richmond  GA  30905- 

Landholdibg  Agency:  Army 

Property  Number  219320225 

Status:  Unutilized 

Comment:  1272  sq.  ft.,  l-story  wood  frame, 

possible  asbestos,  needs  repairs,  off-site 

use  only,  most  recent  use — storage. 
Bldg.  354.  Fort  Gordon 
Ft.  Gordon  Co:  Richmond  GA  30905- 
Landholding  Agency:  Army 
Property  Number.  219330259 
Status:  Unutilized 
Comments 4237  sq.  ft.,  l-story  wood,  possible 

termite  damage,  needs  repair,  presence  of 

asi)e8toa,  most  recent  use — offices,  off-site 

use  only. 
Bldg.  355.  Fort  Gordon 
Ft.  Gordon  Co:  Richmond  GA  30905- 
Landholding  Agency:  Army 
Property  Number  219330260 
Status:  Unutilized 
Comment:  4237  sq.  ft.,  l-story  vvood,  needs 

repairs,  presence  of  asbestos,  most  recei.  t 

use — offices,  off-site  use  only. 
Bldg.  3  )6,  Fort  Gordon 
Ft.  Go>doil  Co:  Richmond  GA  30905- 
Landholding  Agency:  Army 
Property  Number  219330261 
Status:  Unutilized 
Comment:  4237  sq.  ft.,  l-story  wood,  possible 

termite  damage,  needs  repairs,  most  recent 

use— offices,  off-site  use  only. 
Bldg.  377jFort  Gordon 
Ft.  Gordo*  Co:  Richmond  GA  30905- 
Landholding  Agency:  Army 
Property  Number  219330263 
Status:  Unutilized 
Comment:  4768  sq.  ft.,  l-story  mrood,  needs 

repairs,  presence  of  asbestos,  most  recent 

use — offices,  off-site  use  only. 

Bldg.  1 96^1 ,  Fort  Gordon 

Ft.  Gordoi  Co:  Richmond  GA  30905- 

Landholdlng  Agency:  Army 

Property  Number  21933026S 

Status:  Unutilized 

Comment]  2132  sq.  ft.,  l-story  wood,  possible 

termite  damage,  presence  of  asbestos,  most 

reoent  use — offices,  off-site  use  only. 
Bldg.  19692.  Fort  Gordon 
Ft.  Cordoii  Co:  Richmond  GA  30905- 
Landholding  Agency:  Army 
Property  Number  219330269 
Status:  Uitutilized 
Conunenti  1555  sq.  ft.,  l-story  wood, 

presenc  b  of  asbestos,  most  recent  use — 

officos.  nff-site  use  only. 

Bldg.  355^3,  Fort  Gordon 
Ft.  Gordon  Co:  Richmond  GA  30905- 
Landholding  Agency:  Army 
Pn)porty  i  Jumber  219330277 


Status:  Unutilized 

Comment:  2500  sq.  ft,  l-story  wood,  needs 
rehab,  most  recent  use — offices,  off-site  use 
only. 

Bidg.  332.  Fort  Gordon 

Ft  Gordon  Co:  Richmond  GA  30905- 

Landholding  Agency:  Army 

Property  Number;  219330289 

Status:  Unutilized 

Comment:  5340  sq.  ft.,  l-story  wood,  needs 
repair,  presence  of  asbestos,  most  recent 
use — laboratory,  off-site  use  only. 

Bldg.  333,  Fort  Gordon 

Ft  Gordon  Co:  Richmond  GA  30905- 

Landholding  Agency:  Army 

Property  Number  219330290 

Status:  Unutilized 

CiMnment:  5340  sq.  ft,  l-story  wood,  possible 
termite  damage,  needs  repair,  presence  of 
asbestos,  most  recent  use — laboratory,  off- 
site  use  only. 

Bldg.  334,  Fort  Gordon 

Ft.  Gordon  Co:  Richmond  GA  30905- 

Landholding  Agency:  Army 

Property  Number  219330291 

Status:  Unutilized 

Comment:  4279  sq.  ft.,  l-story  wood,  possible 
termite  damage,  presence  of  asbestos,  most 
recant  use — medical  admin.,  off-site  use 
only. 

Bldg.  335.  Fort  Gmdon 

Ft  Gordon  Co:  Richmond  GA  30905- 

Landholding  Agency:  Army 

Property  Number:  219330292 

Status:  Unutilized 

Con^ment  4300  sq.  ft,  l-story  wood.  possAle 
-lite  damage,  needs  repair,  presence  of 
.oestos,  most  recent  use— laboratory,  off- 
site  use  only. 

Bldg.  353.  Fort  Gordon 

Ft  Gordon  Co:  Richmond  GA  30905- 

Land  holding  Agency:  Army 

Property  Number  219330293 

Status:  Unutilized 

Conunent  5157  sq.  ft,  1 -story  wood, 

presence  of  asbestos,  most  recent  use — 

laboratory,  off-site  use  only. 
Bldg.  352,  Fort  Gordon 
Ft  Gordon  Co:  Richmond  GA  30905- 
Laadholding  Agency:  Army 
Property  Number  219330294 
Status:  Unutilized 
Comment:  560  sq.  ft,  l-story  metal,  presence 

of  asbestos,  most  recent  use — equip. 

storags,  off-site  use  only. 

Bldg.  10501 

Fort  Gordon 

Fort  Gordon  Co:  Richmond  GA  30905- 

Landhoiding  Agency:  Army 

Property  Number  219410264 

Status:  Unutilized 

Comment:  2516  sq.  ft.,  l-story,  wood,  needs 

rehab.,  most  recent  use — office,  off-site  use 

only. 
Bldg.  10601 
Fort  Gordon 

Fort  Gordon  Co.:  Richmond  GA  30905- 
Landholding  Agency:  Army 
Property  Number:  219410265 
Status:  Unutilized 
Comment:  1334  sq.  ft.,  l-story,  wood,  most 

recent  use — office,  off-site  use  only. 

Bldg.  20303 
Fort  Gordon 


Fort  Gordon  Co:  Richmond  GA  30905- 

Landholding  Agency:  Am^ 

Property  Number  219410266 

Status:  Unutilized 

Comment:  2376  sq.  ft..  1  Story,  wood,  needs 

rehab.,  most  recent  use — office,  off-site  use 

only. 

Bldg.  11813 

Fort  Gordon 

Fort  Gordon  Co:  Richmond  GA  30905- 

Landholding  Agency:  Army 

Property  Number  219410269 

Status:  Unutilized 

Comment  70  sq.  ft.,  l-story.  metal,  needs 

rehab.,  most  recant  use — storage,  off-site 

use  only. 
Bldg.  21914 
Fort  Gordon 

Fort  Gordon  Co:  Richmond  GA  30905- 
Landholding  Agency:  Army 
Property  Number  219410270 
Status:  Unutilized 
Comment:  85  sq.  ft..  1-story,  needs  rehab.. 

most  recent  use — storage,  off-site  use  only. 

Bldg.  951 

Fort  Gordon 

Fort  Gordon  Co:  Richmond  GA  30905- 

Lanil^olding  Agency:  Army 

Property  Number  219410271 

Status:  Unutilized 

Comment:  17,825  sq.  it,  l-story,  wood,  needs 

rrtiab..  most  recent  use— workshop,  off-site 

use  only. 

Bldg.  12809 

Fort  Gordon 

Fmt  Gordon  Co:  Richmond  GA  30905- 

Landholding  Agency:  Army 

Property  Number  219410272 

Status:  Unutilized 

Comment:  2788  sq.  ft.  l-story.  wood,  needs 

rehab.,  most  recent  use — maintenance 

shop,  off-site  use  only. 

Bldg.  10306 

Fort  Gordon 

Fort  Gordon  Co:  Richmond  GA  30905- 

Landholding  Agency:  Army 

Property  Number  219410273 

Status:  Unutilized 

Congtraent:  195  sq.  ft.,  l-story.  wood,  most 

recent  use — oil  storage  shed,  off-site  use 

only. 
Bldg.  P-8582 
Hunter  Army  Airfield 
Savannah  Co:  Chatham  GA  31409- 
Landholding  Agency:  Army 
Property  Number  219420355 
Status:  Unutilized 
Conunent:  5892  sq.  ft.  2-story,  steel,  needs 

major  repairs,  most  recent  use — radar 

tower,  off-site  use  only. 
Bldg.  T-305,  Fort  Stewart 
Hinesville  Co:  Liberty  Ga  31314- 
Landholding  Agency:  Army 
Property  Number  219510103 
Status:  Excess 
Comment:  2340  sq.  ft,  1-story,  most  recent 

use — hosp.  clinic,  needs  rehab,  off-site  use 

only. 
Bldg.  T-1414 
Hunter  Army  Airfield 
Savannah  Co:  Chatham  GA  31409- 
Landholding  Agency:  Array 
Property  Number  219510106 
Status:  Excess 


Comment:  2000  sq.  ft,  1-story,  most  recent 
use— office,  needs  rebab,  o£F-8ite  use  only. 

Bldg.  2813,  Ft.  Benning 

FL  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  219520074 

Status:  Unutilized 

Comment:  40536  sq.  ft.,  4-story,  most  recent 
use — admin.,  neeids  major  repair,  off-site 
use  only. 

Bldg.  401 

Himter  Army  Airfield 

Savannah  Co:  Chatham  GA  31409- 

Landholding  Agency:  Army 

Property  Number:  219520076 

Status:  Unutilized 

Comment:  5167  sq.  ft.,  l-story,  needs  major 

repair,  most  recent  use — office,  off-site  use 

only. 

Bldg.  T-901 

Hunter  Army  Airfield 

Savannah  Co:  Oiatham  GA  31409- 

Landholding  Agency:  Army 

Property  Number  219520077 

Status;  Unutilized 

Comment:  1828  sq.  ft.,  1-story,  needs  major 

repair,  most  recent  use— admin.,  off-site 

use  only. 

Bldg.  T-902 

Hunter  Army  Airfield 

Savannah  Co:  Chatham  GA  31409- 

Landholding  Agency:  Army 

Property  Number:  219520078 

Status:  Unutilized 

Comment:  1828  sq.  ft.,  l-story,  needs  major 

repair,  most  recent  use-^admin.,  off-site 

use  only. 

Bldg.  51202,  Fort  Gordon 

Ft  Gordon  Co:  Richmond  GA  3(9905- 

Landholding  Agency:  Army 

Property  Number:  219520080 

Status:  Unutilized 

Comment:  1555  sq.  ft.,  l-story,  needs  repair, 

presence  of  lead  paint,  most  recent  use — 

office,  off-site  use  only. 
Bldgs.  61401  and  91501 
Fort  Gordon 

Ft  Gordon  Co:  Richmond  GA  30905> 
Landholding  Agency:  Army 
Property  Number:  219520132 
Status:  Unutilized 
Comment:  7036  sq.  ft.  each,  2-story,  needs 

rehab,  presence  of  asbestos  &  lead  base 

paint,  most  recent  use — barracks,  off-site 

use  only. 

Bldg.  2814,  Fort  Benning 

Ft  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  219520133 

Status:  Unutilized 

Comment:  40536  sq.  ft.,  4-story,  most  recent 

use — barracks  w/dining,  needs  major 

repair,  off-site  use  only. 
Bldg.  90,  Fort  Benning 
Ft  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219520165 
Status:  Unutilized 
Comment:  25065  sq.  ft.,  l-story,  needs  rehab, 

most  recent  use — theater,  off-site  use  only. 
Bldg.  227,  Fort  Benning 
Ft  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219520166 
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Status:  Unutilized 

Comment  14019  sq.  ft,  2-story,  needs  rehab, 

most  recent  use— NOO  club,  off-site  use 

only. 

Bldg.  1755,  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  219520170 

Status:  Unutilized 

Comment:  3142  sq.  ft,  needs  rehab,  most 

recent  use — maint  shop,  off-site  use  only. 
Bldg.  3802,  Fort  Benning 
Ft  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219520173 
Status:  Unutilized 
Comment:  3362  sq.  ft.  l-story,  needs  rehab, 

most  recent  use— chapel,  off-site  use  only. 
Bldg.  4051,  Fort  Benning 
Ft  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219520175 
Status:  Unutilized 
Comment:  967  sq.  ft.,  l-story,  needs  rehab, 

most  recent  use — storage,  off-site  use  only. 
Bldg.  A1618,  Fort  Gordon 
Ft  Gordon  Co:  Richmond  GA  30905- 
Landholding  Agency:  Army 
Prof>erty  Number  219520184 
Status:  Unutilized 
Comment:  2800  sq.  ft,  l-story,  needs  rehab, 

most  recent  use— storage,  presence  of 

asbestos  ft  lead  base  paint,  off-site  use 

only. 

Bldg.  61404,  Fort.Gordon 

Ft.  Gordon  Co:  Richmond  GA  30905- 

Landholding  Agency:  Army 

Property  Number  219520185 

Status:  Unutilized 

Comment:  3428  sq.  ft,  l-story,  most  recent 
use — maint  shop,  needs  rehab,  presence  of 
asbestos  ft  lead  base  paint,  off-site  use 
only. 

Bldg.  T-959 

Fort  Stewart 

Hinesville  Co;  Liberty  GA  31314- 

Landholding  Agency:  Army 

Property  Number  219610646 

Status:  Unutilized 

Comment:  3108  ft,  needs  rehab,  most  recent 
use — motor  pool,  off-site  use  only. 

Bldg.  T-1119 

Fort  Stewart 

Hinesville  Co:  Uberty  GA  31314- 

Landholding  Agency:  Army 

Property  Number  219610647 

Status:  Unutilized 

Comment:  94  sq.  ft.,  poor  condition,  most 
recent  use — storage,  off-site  use  only. 

Bldg.  P-4583 

Fort  Stewart 

Hinesville  Co:  Liberty  GA  31314- 

Landholding  Agency:  Army 

Property  Number  219610648 

Status:  Unutilized 

Comment:  40  sq  ft.,  most  recent  use — fuel 

bldg. ,  off-site  use  only. 
Bldg.  B1201 
Fort  Gordon 

Ft.  Gordon  Co:  Richmond  GA  30905- 
Landholding  Agency:  Army 
Property  Number  219610649 
Status:  Unutilized 

Comment:  980  sq.  ft.,  needs  repair,  most 
recent  use — office,  off-site  use  only. 


Bldg.  2141 

Fort  Gordon 

Ft  Gordon  Co:  Richmond  GA  30905- 

Landholding  Agency:  Army 

Property  Number  219610655 

Status:  Unutilized 

Comment  2283  sq.  ft,  needs  repair,  most 

recent  use— office,  off-site  use  only. 
Bldg.  T-8224 
Hunter  Army  Airfield 
Savannah  Co:  Chatham  GA  31409- 
Landbolding  Agency:  Army 
Property  Number  219610661 
Status:  Unutilized 
Comment:  25  sq.  ft.,  sentry  station,  needs 

repair,  off-site  use  only. 
Bldg.  34300 
Fort  Gordon 

Ft.  Gordon  Co:  Richmond  GA  30905- 
Landholding  Agency:  Army 
Property  Number  2196206»4 
Status:  Unutilized 
Comment:  2525  sq.  ft.,  most  recent  use — auto 

SVC  store,  possible  asbestos,  off-site  use 

only. 

Hawaii 

P-«8 

Aliamanu  Military  Reservation 

Honolulu  Co:  Honolulu  HI  96818- 

Location:  Approximately  600  fioet  firom  Main 
Gate  on  Aliamanu  Drive. 

Landholding  Agency:  Army 

Property  Number  219030324 

Status:  Unutilized 

Comment  45,216  sq.  ft.  underground  timnel 
complex,  pres.  of  asbestos  clean-up 
required  of  contamination,  use  of  respirator 
required  by  those  entering  property,  use 
limitations. 

Bldg.  S-823 

Wheeler  Army  Airfield 

Wahiawa  HI  96786- 

Landholding  Agency:  Army 

Property  Number  219520082 

Status:  Unutilized 

Comment:  3150  sq.  ft.,  2-story  wood  firame. 
most  recent  use — office,  off-site  use  only. 

Bldg.  P-125 

Tripler  Army  Medical  Center 

Honolulu  Co:  Honolulu  HI  96859-5000 

Landholding  Agency:  Army 

Property  Number  219540013 

Status:  Excess 

Comment:  7987  sq.  ft.,  need  major  repairs, 
most  recent  use — boiler  plant,  off-site  use 
only. 

Bldg.  T-1191 

Schofield  Barracks 

Wahiawa  HI  96786- 

Landholding  Agency:  Army 

Property  Nimiber  219610663 

Status:  Unutilized 

Comment:  7186  gross  sq.  ft.,  termite  damage, 

most  recent  use — range  support,  off-site 

use  only. 

Bldg.  T-255A 

Schofield  Barracks 

Wahiawa  HI  96786- 

Landholding  Agency:  Army 

Property  Number  219610664 

Status:  Unutilized 

Comment:  943  gross  sq.  ft.,  most  recent  use — 

boy  scout  hut,  off-site  use  only. 
Bldg.  P-A3025 
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Schofield  Barracks 
Wahiawa  HI  90786- 
Landholding  AJgency:  Army 
Property  Numlier:  219610665 
Status:  Unutili^ 

Comment:  109$  gross  sq.  ft.,  tennite  damage, 
most  recent  i^se— storage,  off-site  use  only. 

Bldg.  P-31 

Mauna  Kapu  Communications  Station  Site 
Makaicilo  Co:  Bwa  HI  96706- 
Landhoiding  Agency:  Army 
Property  Numlier:  219610666 
Status:  Unutilised 

Comment:  214  gross  sq.  ft.,  most  recent  use — 
generator  bic  g.,  off-site  use  only. 

Bldg.  S-571 
Wheeler  Army  Airfield 
Wahiawa  HI  9«786- 
Landholding  Agency:  Army 
Property  Number:  219620654 
Status:  Unutilised 

Comment:  10,(W3  sq.  ft.,  most  recent  use- 
classroom,  off-site  use  only. 

Bldg.  S-120     I 
Wheeler  Armyi  Airfield 
Wahiawa  HI  9«786- 
Landholding  Agency:  Army 
Property  Number  2196206SS 
Status:  Unutilised 

Comment:  2750  sq.  ft,  most  recent  use — 
admin.,  off-Mte  use  only. 

Bldg.  S-570 
Wheeler  Army  Airfield 
Wahiawa  HI  9«786- 
Landholding  Agency:  Army 
Property  Numlier:  219620656 
Status:  Unutilised 

Comment:  60  aq.  ft.,  most  recent  use— ticket 
booth,  off-si^  use  only. 

Bldg.  T-723 

Fort  Shafter 

Honolulu  HI  9681»- 

Landholding  Agency:  Army 

Property  Number.  219620657 

Status:  Unutilized 

Comment:  175(1  sq.  ft.,  most  recent  use — store 

house,  off-site  use  only. 
Bldg.  T-1629  ! 
Schofield  Banscks 
Wahiawa  HI  96786- 
Landholding  Agency:  Army 
Property  Number  219620658 
Status:  Unutilized 
Comment:  32^  sq.  ft.,  most  recent  use — 

storage,  possible  termite  infestation,  off-site 

use  only.     1 
Bldg.  T-489    I  -         ' 

Schofield  Banlacks 
Wahiawa  HI  96786- 
Landholding  Agency:  Army 
Property  Number:  219620659 
Status:  Unutil  zed 
Conmient:  61^  sq.  ft.,  most  recent  use — 

storage,  nee^  repair,  off-site  use  only. 

Bldg.  T-310 
Fort  Shafter 
Honolulu  HI  ^819- 
Landholding  i  Igency:  Army 
Property  Num  ber  219620660 
Status:  Unutilized 

Comment:  40<  i  sq.  ft.,  most  recent  use — 
storage,  off-  lite  use  only. 

Illinois 


1968 


WARD  Armv 


Reserve  Center 


1429  Northmoor  Road 

Peoria  Co:  Peoria  iL  61614-3498 

Landholdiag  Agency:  Army 

Property  Number  2194302S4 

Status:  Unutilized 

Comment:  2  bldgs.  on  3.15  acres,  36451  sq. 
ft.,  reserve  center  &  warehouse,  presence  of 
asbestos,  most  recent  use — office/ storage/ 
training. 

Stenafich  Army  Reserve  Center 

1600  B.  Willow  Road 

Kankakee  Co:  Kankakee  IL  60901-2631 

Landholding  Agency:  Army 

Property  Number  219430255 

Status:  Unutilized 

Comment:  2  bldgs. — reserve  center  ft  vehicle 
niaint  shop  oo  3.68  acres,  5641  sq.  ft., 
most  recent  use— ofiice/storage/training, 
presence  of  asbestos. 

Bldg.  54 

Rock  Island  Arsenal 
Rock  Island  Co:  Rock  Island  IL  61299- 
Landholding  Agency:  Army 
Property  Number  219620666 
Statue:  Unutilized 

Comment:  2000  sq.  ft.,  most  recent  use — oil 
storage,  needs  repair,  off-site  use  only. 

Indiana 

Bldgs.  7215,  7216 

Indiana  Army  Anmiunition  Plant 

Charlestown  Co:  aark  IN  47111- 

Landholding  Agency:  Army 

^perty  Number  219330297 

Status:  Unutilized 

Comment:  roadside  shelters, "no  utilities, 

located  on  Indiana  State  Highway  Right  of 

Way. 
Bldg.  41,  USARC  Brann 
Rushville  Co:  Rush  IN  46173- 
Landholding  Agency:  Army 
Property  Number  219610667 
Status:  Unutilized 
Comment:  10820  sq.  ft,  presence  of  asbestos, 

most  recent  use — ofRce/storage/training. 
Bldg.  42,  USARC  Brann 
Rushville  Co:  Rush  IN  46173- 
Landholding  Agency:  Army 
Property  Number  219610668 
Status:  Unutilized 
Comment:  2464  sq.  ft.,  presence  of  hsbestos, 

most  recent  use — vehicle  maintenance 

shop. 
Bldg.  27,  USARC  Paulsen 
North  Judson  Co:  Starke  IN  46366- 
Landholding  Agency:  Army 
Property  Number  219610669 
Status:  Unutilized 
Comment:  10379  sq.  ft.,  presence  of  asbestos, 

most  recent  use — office/storage/training. 
Bldg.  36,  USARC  Paulsen 
North  Judson  Co:  Starke  IN  46366- 
Landholding  Agency:  Army 
Property  Number  219610670 
Status:  Unutilized 
Comment:  1802  sq.  ft.,  presence  of  asbestos, 

most  recent  use — vehicle  maintenance. 

Iowa 

U.S.  Army  Reserve  Center 

705  E.  Taylor  Street 

Creston  Co:  Adams  L\  50801-4040 

Landholding  Agency:  Army 

Property  Number  219430253 

Status:  Unutilized 


Conunent:  6500  sq.  ft.,  1 -story  structure  on  2 
acres,  most  recent  use — office/storage/ 
training. 

Kansas 

Bldg.  T-2549,  Fort  Riley 

Ft.  Riley  Co:  Geary  KS  66442- 

Landholding  Agency:  Army 

Property  Number  219310251 

Status:  Unutilized 

Comment  3082  sq.  ft.,  1 -story  wood  fnrae, 

needs  rehab,  presence  of  asbestos,  most 

recent  use — storage. 

Bldg.  166,  Fort  Riley 

Ft.  Riley  Co:  Geary  KS  66442- 

Landholding  Agency:  Army 

Property  Number  219410325 

Status:  Unutilized 

Comment:  3803  sq.  ft.,  3-8tory  brick 
residence,  needs  rehab,  presence  of 
asbestos,  located  within  National 
Registered  Historic  District 

Bldg.  184,  Fort  Riley 

Ft  Riley  KS  66442- 

Landholding  Agency:  Army 

Property  Number  219430146 

Status:  Unutilized 

Conunent  1959  sq.  ft.,  1-story,  needs  rehab, 

Eresence  of  asbestos,  most  recent  use — 
oiler  plant,  historic  district 

Bldg.  1461 

Fort  Leavenworth 

Ft  Leavenworth  Co:  Leavenworth  KS  66027- 

Landholding  Agency:  Army 

Property  Number  219440424 

Status:  Unutilized 

Conmient:  1075  sq.  ft.,  1 -story  wood  frame, 

asbestos  cement  shingles,  most  recent 

use — oflRce,  off-site  use  only. 

Bldgs.  T-2018,  T-2120,  T-2338 

Fort  Riley 

Ft.  Riley  KS  66442- 

Landholding  Agency:  Army 

Property  Number  219510099 

Status:  Unutilized 

Comment:  3059-3278  sq.  ft.,  1-2  story,  needs 
rehab,  presence  of  asbestos,  most  recent 
use — office/storage. 

Bldgs.  S-403.  S-401 

Fort  Leavenworth 

Leavenworth  KS  66027- 

Landholding  Agency:  Army 

Property  Number  219510100 

Status:  Excess 

Conunent  2978  sq.  ft.,  1 -story,  presence  of 
asbestos,  most  recent  use— hosp.  clinic,  off- 
site  use  only. 

Bldg.  P-157 

Fort  Leavenworth 

Leavenworth  Co:  Leavenworth  KS  66027- 

Landholding  Agency:  Army 

Property  Number  219610677 

Status:  Unutilized 

Comment:  2070  sq.  ft,  needs  rehab,  most 
recent  use — storage,  off-site  use  only. 

Bldg.  P-1042 

Fort  Leavenworth 

Leavenworth  KS  66027- 

Landholding  Agency:  Army 

Property  Number  219610678 

Status:  Unutilized 

Comment:  3  floors,  needs  repair,  presence  of 

lead  paint,  most  recent  use — maintenance 

shop,  off-site  use  only. 
Bldg.  P-31 3,  Fort  Riloy 
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Ft.  Riley  KS  66442- 

Landholding  Agency;  Anny 

Property  Number  219610668 

Status:  Unutilized 

Comment:  6222  sq.  ft.,  most  recent  use — 

admin,  bldg.,  needs  repair,  possible 

asbestos. 

Kentucky 

Bldg.  2541 

Fort  Campbell 

Ft.  Campbell  Co:  Christian  KY  42223- 

Landholding  Agency:  Anny 

Property  Number:  219610679 

Status:  Unutilized 

Comment:'  1850  sq.  ft.,  needs  repair,  possible 

.asbestos,  most  recent  use — admin.,  oft'-site 

use  only. 

Bldg.  2556 

Fort  Campbell 

Ft.  Campbell  Co:  Christian  KY  42223- 

Landholding  Agency:  Anny 

Property  Number.  219610680 

Status:  Unutilized 

Comment:  5400  sq.  ft.,  possible  asbestos, 
most  recent  use — admin.,  off-site  use  only. 

Bldg.  2634 

Fort  Campbell 

Ft.  Campbell  Co:  Christian  KY  42223- 

Landholding  Agency:  Anny 

Property  Number:  219610681 

Status:  Unutilized 

Conunent:  5310  sq.  ft.,  possible  asbestos, 
most  recent  use — admin.,  off-site  use  only. 

Bldg.  2636 

Fort  Campbell 

Ft.  Campbell  Co:  Christian  KY  42223- 

Landholding  Agency:  Army 

Property  Number:  219610682 

Status:  Unutilized 

Comment:  5310  sq.  ft,  possible  asbestos, 
most  recent  use — admin.,  off-site  use  only. 

Bldg.  2711 

Fort  Campbell 

Ft  Campbell  Co:  Christian  KY  42223- 

Landholding  Agency:  Army 

Property  Number:  219610683 

Status:  Unutilized 

Comment:  5310  sq.  ft.,  needs  re|)ab,  presence 
of  asbestos,  most  recent  use — barracks,  oft- 
site  use  only. 

Bldg.  2713 

Fort  Campbell 

Ft.  Campbell  Co:  Christian  KY  42223- 

Landholding  Agency:  Army 

Property  Number:  219610684 

Status:  Unutilized 

Comment:  5310  sq.  ft.,  needs  rehab,  presence 
of  asbestos,  most  recent  use — barracks,  off- 
site  use  only. 

Bldg.  2742 

Fort  Campbell 

Ft.  Campbell  Co:  Christian  KY  42223- 

Landholding  Agency:  Army 

Property  Number:  219610685 

Status:  Unutilized 

Conunent:  5310  sq.  ft.,  needs  rehab,  presence 
of  asbestos,  most  recent  use — barracks,  off- 
site  use  only. 
Bldg.  2521 
Fort  Campbell 

Ft.  Campbell  Co:  Christian  KY  42223- 
Landholding  Agency:  Army 
Property  Numl>Br:  219610686 
Status:  Unutilized 


Conmient:  5310  sq.  ft.,  needs  rehab,  presence 
of  asbestos,  most  recent  use — storage,  off- 
site  use  only. 

Bldg.  6550 

Fort  Campbell 

Ft.  Campbell  Co:  Christian  KY  42223- 

Landhoiding  Agency:  Army 

Property  Number  219610687 

Status:  Unutilized 

Comment:  25701  sq.  ft.,  needs  rehab, 

presence  of  asbestos,  most  recent  use — 

storage,  off-site  use  only. 

BIdgs.  2306,  2307 

Fort  Campbell 

Ft.  Campbell  Co:  Christian  KY  42223- 

Landholding  Agency:  Army 

Property  Niunber:  219610688 

Status:  Unutilized 

Comment:  2160  ft  2250  sq.  ft,  needs  rehab, 
presence  of  asbestos,  most  recent  use — 
admin.,  off-site  use  only. 

Bldg.  S311 

Fort  Campbell 

Ft.  Campbell  Co:  Christian  KY  42223- 

L,andholding  Agency:  Army 

Property  Number  219610689 

Status:  Unutilized 

Comment:  2500  sq.  ft.,  needs  rehab,  presence 
of  asbestos,  most  recent  use — admin.,  off- 
site  use  only. 

Bldg.  2313 

Fort  Campbell 

Ft.  Campbell  Co:  Christian  KY  42223- 

Landholdin^  Agency:  Army 

Property  Number:  219610690 

Status:  Unutilized 

Comment:  2250  sq.  ft,  needs  rehab,  presence 
of  asbestos,  most  recent  use — admin.,  off- 
site  use  only. 

Bldg.  2315 

Fort  Campbell    ■ 

Ft  Campbell  Co:  Christian  KY  42223- 

Landholding  Agency:  Army 

Property  Number  219610691 

Status:  Unutilized 

Comment:  2250  sq.  ft,  needs  rehab,  ixesence 
of  asbestos,  most  recent  use — admin.,  off- 
site  use  only. 

Bldg.  2317 

Fort  Campbell 

Ft  Campbell  Co:  Christian  KY  42223- 
\andholding  Agency:  Army 

Property  Number:  219610692 

Status:  Unutilized 

Comment:  2500  sq.  ft.,  needs  rehab,  presence 
of  asbestos,  most  recent  use — admin.,  off- 
site  use  only. 

Bldg.  2323 

Fort  Campbell 

Ft  Campbell  Co:  Christian  KY  42223- 

Lan^lholding  Agency:  Army 

Property  Numh«r  219610693 

Status:  Unutilized 

Conunent:  2250  sq.  ft.,  needs  rehab,  presence 
of  asbestos,  most  recent  use — admin.,  off- 
site  use  only. 

Bldg.  2325 

Fort  Campbell 

Ft  Campbell  Co:  Christian  KY  42223- 

Landholding  Agency:  Army 

Property  Number:  219610694 

Status:  Unutilized 

Conunent:  2625  sq.  ft.,  needs  rehab,  presence 
of  asbestos,  most  recent  use — admin.,  off- 
site  use  only. 


Bldg.  2327 

Fort  Campbell 

Ft  Campbell  Co:  Christian  KY  42223- 

Landholding  Agency:  Army 

Property  Number  219610695 

Status:  Unutilized 

Comment:  2500  sq.  ft.,  presence  of  asbestos, 
most  recent  use — admin.,  off-site  use  only. 

Bldg.  2329 

Fort  Campbell 

Ft  Campbell  Co:  Christian  KY  42223- 

Landholding  Agency:  Army 

Property  Number  219610696 

Status:  Unutilized 

Comment:  22^  sq.  ft.,  needs  rehab,  presence 
oidsbestos,  most  recent  use — admin.,  off- 
site  use  only. 

BIdgs.  2336,  2346,  2348,  2513 

Fort  Campbell 

Ft.  Campbell  Co:  Christian  KY  42223- 

Landholding  Agency:  Army 

Property  Number  219610697 

Status:  Unutilized 

Conunent:  5310  sq.  ft.  each,  presence  of 

asbestos,  most  recent  use — admin.,  off-site 

use  only. 

Bldg.  2527 

Fort  Campbell 

Ft  Campbell  Co:  Christian  KY  42223- 

Landholding  Agency:  Army 

Property  Number  219610698 

Status:  Unutilized 

Comment:  5310  sq.  ft.,  needs  rehab,  presence 
of  asbestos,  most  recent  use — admin.,  off- 
site  use  only. 

Bldg.  2537 

Fort  Campbell 

Ft  Campbell  Co:  Christian  KY  42223- 

Landhottfing  Agency:  Army 

Property  Number  219610699 

Status:  Unutilized 

Comment:  5310  sq.  ft.,  presence  of  asbestos, 
most  recent  use — admin.,  off-site  use  only. 

Bldg.  2539 

Fort  Campbell 

Ft  Campbell  Co:  Christian  KY  42223- 

Landholding  Agency:  Army 

Property  Number  219610706 

Status:  Unutilized 

Conunent:  2500  sq.  ft,  presence  of  asbestos, 
most  recent  use — admin.,  off-site  use  only. 
Bldg.  2642 
Fort  Campbell 

Ft.  Campbell  Co:  Christian  KY  42223- 
Landholding  Agency:  Army 
Property  Number:  219610701 
Status:  Unutilized 

Comment:  5310  sq.  ft,  needs  rehab,  presence 
of  asbestos,  most  recent  use — admin.,  off- 
site  use  only. 
Bldg.  2730  ^ 

Fort  Campbell 

Ft.  Campbell  Co:  Christian  KY  42223- 
Landholding  Agency:  Army 
Property  Number  219610702 
Status:  Unutilized 

Comment:  3060  sq.  ft.,  needs  rehab,  presence 
of  asbestos,  most  recent  use-T^dmin.,  off- 
site  use  only. 
Bldg.  2734 
Fort  Campbell 

Ft  Campbell  Co:  Christian  KY  42223- 
Landholding  Agency:  Army 
Property  Number  219610703 
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Status:  Unutilized 

Comment:  29pO  sq.  ft,  needs  rehab,  presence 
of  asbestos  J  most  recent  use — admin.,  off- 
site  use  oa| 

Bldg.  2744 

Fort  Carapbel 

Ft.  Campbell  Co:  Christian  KY  42223- 

Landholding  Agency:  Army 

Property  Number:  219610704 

Status:  Unutilized 

Comment:  53il0  sq.  ft.,  needs  rekab,  presence 
of  asbestos  J  most  recent  use — admin.,  off- 
site  use  only. 

Bldg.  2909     f 

Fort  CampbeB 

Ft.  Campbell  Co:  Christian  KY  42223- 

Landholding  Agency:  Army 

Property  Nui»ber:  219610705 

Status:  Unutilized 

Comment:  llOS  sq.  ft.,  needs  rehab,  presence 
of  asbestos,  most  recent  use — admin.,  off- 
site  use  onW. 

Bldg.  3105     I 

FortCampbei 

Ft.  Campbell  Co:  Christian  KY  42223- 

Lwidholding  Agency:  Army 

Property  Number:  2196ie7<M 

Status:  Unutilized 

Comm«nt:  2750  sq.  ft.,  needs  reh^,  presence 
of  asbestos,  most  recent  use — admin.,  off- 
site  use  only. 

Bldg.  31M     r 

FortCampfaeV 

Ft.  Campbell  Cp:  Christiaa  KY  42223- 

Landholding  Agency:  Army 

Property  Number  21W10707 

Status:  Unutilized 

Comment:  7538  sq.  ft.,  needs  rehab,  presence 
of  asbestoe,  most  recent  use — admin.,  off- 
site  use  oanr. 

Bldg.  2632     ^ 

Fort  CampbaV 

Ft.  Campbell  Co:  Christian  KY  42223- 

Landhoiding  Agency;  Army 

Property  Number  219626669 

Status:  Unutilized 

Coraraent:  5330  sq.  ft.,  most  recent  use — 
admin.,  possible  asbestos,  off-site  use  only. 

Bldg.  2436 
Fort  Campbell 

Ft.  Campbell  Co:  Christian  KY  42223- 
Landholding  Agency:  Army 
Propwty  Number:  219620670 
Status:  Unutilized 

Coounent  12D0  sq.  ft.,  most  recent  use — 
admin.,  possible  asbestos,  off-site  use  only. 

Bldg.  2264 
Fort  Campbell 

Ft.  Campbell  Co:  Christian  KY  42223- 
Landholding  Agency:  Army 
Property  Nui^r  219620671 
Status:  Unutiized 

Conunent  2900  sq.  ft.,  most  recent  use — 
admin.,  possible  asbestos,  off-site  use  only. 

Bldg.  2344    j 

Fort  Campbell 

Ft.  CampbelllCo:  Christian  KY  42223- 

Landholding.A^ncy:  Army 

Property  Nurinber  219620672 

.Stntu.s:  UniitHizod 

Conunent:  5310  sq.  ft.,  most  recent  use — 
admin.,  needs  repair,  possible  asbestos,  off- 
site  use  on|y. 

Bldg.  02157 


Fort  Campbell 

Ft.  Campbell  Co:  Christian  KY  42223- 

Landholding  Agency:  Army 

Property  Number:  219620673 

Status:  Unutilized 

Comment  2500  sq.  ft,  most  recent  use — 

admin.,  off-site  use  only. 
Bldg.  6111 
Fort  Campbell 

Ft.  Campbell  Co:  Christian  KY  42223- 
Landholding  Agency:  Army 
Property  Number  219620674 
Status:  Unutilized 
Comment:  2700  sq.  ft,  most  recent  use — 

admin.,  off-site  use  only. 

Bldg.  02411 
Fort  Campbell 

Ft.  Campbell  Co:  Christian  KY  42223- 
Landhoiding  Agency:  Array 
Property  Number  219620675 
Status:  Unutilized 

Comment:  5310  sq.  ft,  most  recent  use — 
admin.,  off-site  use  only. 

Louisiana 

Bldg.  7316,  Fort  P(A 

Ft.  Polk  Co:  Vernon  LA  7145»- 

Landfaolding  Agency:  Army 

Property  Number  219620676 

Status:  Underutilized 

Comment:  507  sq.  ft,  most  receat  im»— BOQ 

Transient 
BMg.  7315.  Fart  PoHc 
Ft  Ptrfk  Co:  Vernon  LA  71459- 
Landholding  Agooof:  Amy 
Property  Number  219620677 
Status:  Underutilized 
Cmnment:  507  sq.  It.  aoeat  laoaat  uae— BOQ 

Transient 

Bldg.  7314,  Fort  Poft 
Ft.  Polk  Co:  Vernon  LA  71459- 
Landholdiog  Agency:  Army 
Property  Number  219620678 
Status:  Underutilized 

Comment  567  sq.  ft,  most  reosBt  uae — BOQ 
Transient 

Bldg.  7313,  Fort  PoUl 
Ft.  Polk  Co:  VemoB  LA  7145»- 
Landholding  Agpncy:  Army 
Property  Number  219620679 
Status:  Underutilized 

Comment:  507  sq.  ft.,  most  leoest  use — BOQ 
Transient. 

Bldg.  7312,  Fort  Polk 

Ft  Polk  Co:  Vernon  LA  71459- 

Landholding  Agency:  Army 

Property  Number  219620686 

Status:  Underutilized 

Comment:  507  sq.  ft,  most  recent  use— 40Q 

Transient. 
Bldg.  7311,  Fort  Polk 
Ft  Polk  Co:  Vemen  LA  71459- 
Landholding  Agency:  Army 
Property  Number  219620681 
Status:  Underutilized 
Comment:  643  sq.  ft.,  most  recent  use — BOQ 

Transient. 
Bldg.  7310,  Fort  Polk 
Ft  Polk  Co:  Vernon  LA  71459- 
Landholding  Agency:  Army 
Property  Number  219620662 
Status:  Underutilized 
Comment:  643  sq.  ft.,  most  recent  use — BOQ 

Transient 
Bldg.  7309,  Fort  Polk 


Ft  Polk  Co:  Vernon  LA  71459- 
Landholding  Agency:  Army 
Property  Number:  219620683 
Status:  Underutilized 

Comment  643  sq.  ft.,  most  recent  use — BOQ 
Transient,  needs  repair. 

Maryland 

Bldg.  E5878 

Aberdeen  Proving  Grotmd 

Bdgewood  Area 

Aberdeen  City  Co:  Harford  MD  21010-5425 

Landholding  Agency:  Army 

Property  Number  219012652 

Status:  Unutilized 

Comment:  213  sq.  ft;  structiual  deficiencies; 

possible  abestoe;  and  contamination. 
Bldg,  E5879 

Aberdeen  Proving  Ground 
Bdgewood  Area 

Aberdeen  Qty  Co:  Harford  MD  21010-5S425 
Landholding  Agency:  Array 
Property  Niunber:  219012653 
Status:  Umitiiized 
Comment:  213  sq.  ft.;  possible  asbestos  and 

contamination;  no  utilities;  most  recent 

use — igloo  storage. 

Bldg.  10302 

AbOTdeen  Proving  Ground 
Edgewood  Area 

Aberdeen  City  Co:  Harford  MD  21010-5429 
Landhokhng  Agency:  Army 
Property  Number  219012666 
Status:  Unutilized 

Conunent:  42  sq.  ft.;  possible  asbestos;  most 
recent  use — pumping  station. 

Bldg.  B5975 

Abmdeen  Proving  Ground 

Bdgewood  Area 

Aberdeen  City  Ce:  Harford  MD  21010-5425 

Landholding  Agency:  Army 

Property  Number  219012677 

Status:  Unutilized 

Comment:  650  sq.  ft;  possible  contaralnatioo; 
s^uctural  deficiencies  moat  recent  use — 
training  exercises/cheraicais  and 
explosives;  potential  um— storage. 

Bldg.  6687 

Fort  George  G.  Meade 

Mapes  and  Zimbroski  Roads 

Ft.  Meade  Co:  Anne  Arundel  KO  20755-5115 

Landholding  Agency:  Army 

Property  Number  219220446 

Status:  Unutilized 

Comment:  1150  sq.  ft.,  presence  of  asbestos, 
vrood  frame,  most  recent  use — veterinarian 
clinic,  off-site  removal  only,  scfaed.  to  be 
vacated  10/1/92. 

Bldgs.  303-308,  323-328,  333-337 

ForUi  George  C.  Meade 

Ft  Meade  Co:  Anne  Arundel  MD  20755-5115 

Landholding  Agency:  Army 

Property  Number  219320293 

Status:  Unutilized 

Comment  4720  sq.  ft.  each,  2-story  wood 
firame,  possible  asbestos,  most  recent  use — 
barracks/classrooms,  bir  to  good 
condition,  off-site  use  only. 

Bldg.  309 

Fort  George  G.  Mcadc 

Ft  Meade  Co:  Anne  Arundel  MD  20755-5115 

Landholding  Agency:  Army 

Property  Number  219320294 

Statu.s:  Ihuitiliznd 
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Comment-  2324  sq.  ft.,  l-story  wood  frame, 
possible  asbestos,  Ceur  to  good  condition, 
off-site  use  only. 

Bldgs.  313-314.  317-318 

Fort  George  G.  Meade 

Ft  Meade  Co:  Anne  Arundel  MD  20755-5115 

Landholding  Agency:  Army 

Property  Number:  219320296 

Status:  Unutilized 

Comment:  1144  sq.  ft.,  1-story  wood  frame, 
possible  asbestos,  most  recent  use — 
storage,  fiair  to  good  omdition,  ofF-site  use 
only. 

Bldgs.  2251,  2252 

Fort  Meade 

Ft  Meade  Co:  Anne  Arundel  MD  20755-5115 

Landholding  Agency:  Army 

Property  Number:  219430180 

Status:  Unutilized 

Comment:  648  ft  3594  sq.  ft.,  1-story, 

concrete/metal  structure,  needs  rehab, 

presence  of  asbestos,  most  recent  use — 

heating  plant  ft  admin. 
Bldg.  E4144 

Aberdeen  Proving  Ground 
Aberdeen  Co:  Harford  MD  21005-5001 
Landholding  Agency:  Army 
Property  Number  219540001 
Status:  Unutilized 
Comment:  1632  sq.  ft.,  concrete  &«me  bath 

house,  1  story,  presence  of  asbestos  and 

lead  paint 

Missouri 

Bldg.  T599 

Fort  Leonard  Wood 

Ft  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army 

Property  Number:  219230260 

Status:  Underutilized 

Comment:  18270  sq.  ft.,  1-story,  presence  of 
asbestos,  most  recent  use — storehouse,  off- 
site  use  only. 

Bldg.  T1311 

Fort  Leonard  Wood 

Ft  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army 

Property  Number:  219230261 

Status:  Underutilized 

Comment:  2740  sq.  ft.  1-story,  presence  of 
asbestos,  most  recent  use — storehouse,  off- 
site  use  only.  ♦ 

Bldg.  T427 

Fort  Leonard  Wood 

Ft  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army 

Property  Number:  219330299 

Status:  Underutilized 

Comment:  10245  sq.  ft.,  1-story,  presence  of 
asbestos,  most  recent  use — post  office,  off- 
site  use  only. 

Bldg.  T2368 

Fort  Leonard  Wood 

Ft  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landholding  Agency:  Army 
Property  Number:  219330306 
Status:  Underutilized 
Comment  3663  sq.  ft,  1-story,  presence  of 

asbestos,  off-site  use  only. 
Bldg.T3005 
Fort  Leonard  Woo<f 


Ft  Leonard  Wood  Co:  Pulaski  K^  65473- 
5000 

Landholding  Agency:  Army 
Property  Number  219330307 
Status:  Underutilized 

Comment:  2220  sq.  ft,  1-story,  presence  of 
asbestos,  most  recent  use — motor  repair 
shop,  off-site  use  only. 
Bldg.  T2171 
Fort  Leonard  Wood 
Ft  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landholding  Agency:  Army 
Property  Number  219340212 
Status:  Unutilized 

Conmient:  1296  sq.  ft,  1-story  wood  frame, 
most  recent  use — administrative,  no 
handicap  fixtures,  lead  base  paint,  off-site 
use  only. 
Bldg.  T2312 
Fort  Leonard  Wood 
Ft  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landholding  Agency:  Army 
Property  Number  219340217 
Status:  Underutilized 

Comment:  1403  sq.  ft.,  1-story  wood  frame, 
most  recent  use — paint  shop,  no  handicap 
fixtures,  lead  base  paint,  off-site  use  only. 
Bldg.  T6.822 
Fort  Leonard  Wood 
Ft  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landholding  Agency:  Army 
Property  Number:  219340219 
Status:  Underutilized 

Comment:  4000  sq.  ft.,  1-story  wood  frame, 
most  recent  use — storage,  no  handicap 
fixtures,  off-site  use  only. 
Bldg.  T1363 
Fort  Leonard  Wood 
Ft  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landholding  Agency:  Army 
Property  Number:  219420392 
Status:  Underutilized 

Comment:  1296  sq.  ft,  l-story,  presence  of 
lead  base  paint,  most  recent  use — storage, 
off-site  use  only. 
Bldg.  T1364 
Fort  Leonard  Wood 
Pt  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landholding  Agency:  Army 
Property  Number  219420393 
Status:  Underutilized 

Comment:  1144  sq.  ft,  l-story,  presence  of 
lead  base  paint,  most  recent  use — storage, 
off-site  use  only. 
Bldg.  T281 
Fort  Leonard  Wood 
Ft  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landholding  Agency:  Army 
Property  Number:  219420397 
Status:  Underutilized 

Comment:  4230  sq.  ft,  l-story,  presence  of 
lead  base  paint,  most  recent  use — admin/ 
gen.  purpose,  off-site  use  only. 
Bldg.  T282 
Fort  Leonard  Wood 
Ft  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landholding  Agency:  Army 
Property  Number:  219420398 


Status:  Underutilized 

Comment:  15923  sq.  ft..  2-8tory,  presence  of 

lead  base  paint,  most  recent  use — admin/ 

gen.  purpose,  off-site  use  only. 
Bldg.  T283 
Fort  Leonard  Wood 
Ft  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landholding  Agency:  Army 
Property  Number  219420431 
Status:  Underutilized 
Comment:  6163  sq.  ft,  2-st(xy.  presence  of 

lead  base  paint,  most  recent  use — admin/ 

gen.  purpose,  off-site  use  only. 
Bldg.  T407 
Fort  Leonard  Wood 
Ft  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landholding  Agency:  Army 
Property  Number  219420432 
Status:  Underutilized 
Comment  2265  sq.  ft.,  l-story,  presence  of 

lead  base  paint,  most  recent  use — admin/ 

gen.  purpose,  off-site  use  only. 
Bldg.  T408 
Fort  Leonard  Wood 
Ft  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landholding  Agency:  Army 
Property  Number  219420433 
Status:  Underutilized 
Comment  10296  sq.  ft,  l-story,  presence  of 

lead  base  paint,  most  recent  use — admin/ 

gen.  purpose,  off-site  use  only. 
Bldg.  T409 
Fort  Leonard  Wood 
Ft  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landholding  Agency:  Army 
Property  Number  219420434 
Status:  Underutilized 
Comment:  2450  sq.  ft.,  l-story,  presence  of 

lead  base  p>aint,  most  recent  use — admin/ 

gen.  purpose,  off-site  use  only. 
Bldg.  T410 
Fort  Leonard  Wood 
Ft  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landholding  Agency:  Army 
Property  Number  219420435 
Status:  Underutilized 
Comment:  2664  sq.  ft,  l-story,  presence  of 

lead  base  paint,  most  recent  use — admin/ 

gen.  purpose,  off-site  use  only. 
Bldg.  T412 
Fort  Leonard  Wood 
Ft  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landholding  Agency:  Army 
Property  Number  219420437 
Status:  Unutilized 
Comment:  1296  sq.  ft.,  l-story.  presence  of 

lead  base  paint,  most  recent  use — admin/ 
gen.  purpose,  off-site  use  only. 
Bldg.  T415 
Fort  Leonard  Wood 
Ft  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landholding  Agency:  Army 
Property  Number  219420438 
Status:  Unutilized 

Comment:  1144  sq.  ft.,  l-story,  presence  of 
lead  base  paint,  most  recent  use — admin/ 
gen.  purpose,  off-site  use  only. 
Bldg.  T429 
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Fort  Leonaid  Wood 

Ft.  Leonard  Wood  Co:  Pul^ki  MO  65473- 

5000 
Landholding  Agency:  Anny 
Property  Number  219420439 
Status:  Unutilized 
Comment:  2475  sq.  ft,  l-story,  presence  of 

lead  base  [Mint,  roost  recent  use — admin/ 

gen.  puTfiose,  off-site  use  only. 

Bld^TllOO 

Fort  Leonand  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landholding  Agency:  Army 
Prcfterty  Number  219420449 
Status:  Unutilized 
Comment:  3236  sq.  ft.,  1-story,  presence  of 

lead  base  paint,  most  recent  use — admin/ 

gen.  purpose,  off-site  use  only. 
Bldg.  T1497 
Fort  Leonand  Wood 
Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

50oa 

Landholding  Agency:  Army 

Property  Number  219420441 

Status:  Unutilized 

Comment;  4720  sq.  ft.,  2-8tory,  presence  of 

lead  base  paint,  most  recent  use— admin/ 

gen.  purpose,  off-site  use  only. 

Bldg.  T213f 

Fort  Leon^  Wood 

Ft  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landholdii^  Agency:  Army 
Property  Number  219420446 
Status:  Unutilized 
Comment:  3663  sq.  ft.,  1-story,  presence  of 

lead  bas«  paint,  most  recent  use — admin/ 

gen.  purpose,  off-site  use  only. 

Bldg.  T2191 
Fort  Leonard  Wood 

Ft.  LeonanI  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholdiiig  Agency:  Army 

Property  Number  219440334 

Status:  Bxctss 

Comment:  4720  sq.  ft.,  2  story  wood  frame, 

off-site  ronoval  only,  to  be  vacated  8/95, 

lead  based  paint,  most  recent  use — 

bmracks. 
Bldg.  72197 
Fort  Leonald  Wood 
Ft  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landholding  Agency:  Army 
Property  Number:  219440335 
Status:  Excfss 
Comment:  |720  sq.  ft.,  2  story  wood  frame, 

off-site  r^oval  only,  to  be  vacated  8/95, 

lead  basqd  paint,  most  recent  use — 

barracks.) 
Bldg.  T403I 
Fort  LeonaM  Wood 

Ft  Leonard  Wood  Co:  Pulaski  MO  65473- 
Landholdiig  Agency:  Army 
Property  Number  219610107 
Status:  Excess 
Comment:  S818  sq.  ft.,  1-story,  wood  frame, 

most  recent  use — admin.,  to  be  vacated  8/ 

95,  off-site  use  only. 

Bldg.  T46a 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

Landholdiag  Agency:  Army 

Property  Number  219510108 


Status:  Excess 

Comment:  5428  sq.  ft,  1-story,  wood  frwne, 

most  recent  use— admin.,  to  be  vacated  8/ 

95,  off-site  use  only. 

Bldg.  T464 

Fort  Leonard  Wood 

Ft  Leonard  Wood  Co:  Pulaski  MO  65473- 

Landholding  Agency:  Army 

Property  Number:  219510109 

Status:  Excess 

Comment:  5310  sq.  ft.,  2-«tOTy,  wood  frame, 

most  recent  use — admin.,  to  be  vacated  8/ 

95,  off-site  use  only. 

Bldg.  T590    . 

Fort  Leonard  Wood 

Ft  Leonard  Wood  Co:  Pulaski  MO  65473- 

Landholding  Agency:  Army 

Property  Number  219510110 

Status:  Excess 

Comment:  3263  sq.  ft.,  l-stwy,  wood  frame, 

most  recent  use — admin.,  to  be  vacated  8/ 

95,  off-site  use  only. 

Bldg.  T1246 

Fort  Leonard  Wood 

Ft  Leonard  Wood  Co:  Pulaski  MO  65473- 

Landholding  Agency:  Army 

Property  Number  219510111 

Status:  Excess 

Comment:  1144  sq.  ft,  l-stwy,  wood  tnsae, 

mast  recent  use — admin.,  to  be  vacated  8/ 

95,  off-site  use  only. 

Bldg.  T2385 

Fort  Leonard  Wood 

Ft  Leonard  Wood  Co:  Pulaski  MO  65473- 

Landholding  Agency:  Army 

Property  Number  219510115 

Status:  Excess 

Conunent:  3158  sq.  ft,  1-story,  wood  frame, 

most  recent  use — admin.,  to  be  vacated  8/ 

95,  off-sit«  use  only. 

Bldg.  T3007 

Fort  Leonard  Wood 

Ft  Leonard  Wood  Co:  Pulaski  MO  65473- 

Landholding  Agency:  Army 

Property  Number  219510116 

Status:  Excess 

Comment:  4687  sq.  ft,  l-stwy.  wood  frwne. 

most  recent  use — admin.,  to  be  vacated  8/ 

95,  off-site  use  only. 

Bldg.  T3008 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

Landholding  Agency:  Army 

Property  Number  219510117 

Status:  Excess 

Comment:  4687  sq.  ft,  1-story,  wood  frame, 

most  recent  use — admin.,  to  be  vacated  8/ 

95,  off-site  use  only. 
Bldg.T3010  ^ 

Fort  Leonard  Wood 

Ft  Leonard  Wood  Co:  Pulaski  MO  65473- 
Landholding  Agency:  Army 
Property  Number  219510118 
Status:  Excess 
Conunent:  4687  sq.  ft.,  l-story,  wood  fr^me, 

most  recent  use— admin.,  to  be  vacated  8/ 

95,  off-site  use  only. 
Bldg.  T3011 
Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
Landholding  Agency:  Army 
Property  Number  219510119 
Status:  Exccs.s 


Comment:  4W7  sq.  ft.  l-story,  wood  frBme, 
most  recent  use — admin.,  to  be  vacated  8/ 
95,  off-site  use  only. 

Nevada 

BldgR.  00425-00449 

Ha«vthome  Army  Ammunition  Plant 

Schweer  Drive  Housing  Area 

Hawthorne  Co:  Mineral  NV  89415- 

Landholding  Agency:  Army 

Property  Number  219011946 

Status:  Unutilized 

Comment:  1310-1640  sq  ft.,  one  floor 

residential,  semi/ wood  construction,  good 

condition. 

New  Mexico 

Bldg.  149 

White  Sands  Missile  Range 

White  Sands  Co:  Dona  Ana  NM  88002- 

Landholding  Agency:  Army 

Property  Number  219330333 

Status:  Unutilized 

Comment:  3570  sq.  ft.,  2-story,  needs  rehab, 

presence  of  asbestos,  most  recent  use — 

admin.,  off-site  use  only. 

Bldg.  150 

White  Sands  Missile  Range 

White  Sands  Co:  Dona  Ana  NM  88002- 

Landbolding  Agency:  Army 

Property  Number  219330334 

Status:  Unutilized 

Comment:  3750  sq.  ft.,  2-8tory,  presence  of 

asbestos,  moet  recent  use — admin.,  off-site 

use  only. 

Bldg.  357 

White  Sands  Missile  Range 

White  Sands  Co:  Dona  Ails  NM  88602- 

Landholding  Agency:  Army 

Property  Number  219330335 

Status:  Unutilized 

Conunent:  3600  sq.  ft.,  2-story,  presence  of 

asbestos,  most  recent  use — admin.,  off-site 

use  only. 

Bldg.  1758 

White  Sands  Missile  Range 

White  Sands  Co:  Dona  Ana  NM  88002- 

Landholding  Agency:  Army 

Property  Niunber  219330336 

Status:  Unutilized 

Comment  1620  sq.  ft,  l-story,  presence  of 

asbestos,  most  recent  use— admin.,  off-site 

use  only. 
Bldg.  1768 

Wtiite  San^s  Missile  Range 
White  Sands  Co:  Dona  Ana  NM  88002- 
Landholding  Agency:  Army 
Property  Number  219330337 
Status:  Unutilized 
Comment  15.333  sq.  ft.,  l-story,  presence  of 

asbestos,  most  recent  use — admin.,  off-site 

use  only. 

Bldg.  28281 

White  Sands  Missile  Range 

White  Sands  Co:  Dona  Ana  NM  88002- 

Landholding  Agency:  Army 

Property  Number  219330338 

Status:  Unutilized 

Comment:  1856  sq.  ft.,  1-story,  presence  of 

asbestos,  most  recent  use — admin.,  off-site 

use  only. 

Bldg.  28282 

White  Sands  Missile  Range 

White  Sands  Co:  Dona  Ana  NM  88002- 

Landholding  Agency:  Army 

Pmiiorty  Number  219330.W9 
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Status:  Unutilized 

Comment:  1850  sq.  ft.,  3-8tory,  needs  rehab, 

presence  of  asbestos,  most  recent  use — 

admin.,  off-site  use  only. 
Bldg.  32980 

White  Sands  Missile  Range 
White  Sands  Co:  Dona  Ana  NM  88002- 
Landholding  Agency:  Army 
Property  Number.  219330340 
Status:  Unutilized 
Comment:  451  sq.  ft.,  l-story,  presence  of 

asbestos,  most  recent  use — admin.,  off-site 

use  only. 

Bldg.  34252 

White  Sands  Missile  Range 

White  Sands  Co:  Dona  Ana  NM  88002- 

Landhoiding  Agency:  Army 

Property  Number:  219330341 

Status:  Unutilized 

Comment:  720  sq.  ft.,  1-story,  presence  of 

asbestos,  most  recent  use — admin.,  off-eite 

use  only. 

Bldg.  418 

White  Sands  Missile  Range 

White  Sands  Co:  Dona  Ana  NM  88002- 

Landholding  Agency:  Army 

Property  Number:  219330342 

Status:  Unutilized 

Comment:  3690  sq.  ft,  l-story,  presence  of 

asbestos,  most  recent  use — storage,  off-site 

use  only. 

Bldg.  420 

White  Sands  Missile  Range 

White  Sands  Co:  Dona  Ana  NM  88002- 

Landholding  Agency:  Army 

Property  Number  219330343 

Status:  Unutilized 

Conunent:  2407  sq.  ft,  l-story,  presence  of 

asbestos,  most  recent  use — storage,  off-site 

use  only. 

Bldg.  1348 

White  Sands  Missile  Range 

White  Sands  Co:  Dona  Ana  NM  88002- 

Landholding  Agency:  Army 

Property  Number:  219330345 

Status:  Unutilized 

Comment:  720  sq.  ft.,  l-story,  needs  rehab, 

presence  of  asbestos,  most  recent  use — 

storage,  off-site  uie  only. 
Bldg.  1765 

White  Sands  Missile  Range 
White  Sands  Co:  Dona  Ana  NM  88002- 
Landholding  Agency:  Army 
Property  Number:  219330347 
Status:  Unutilized 
Comment:  600  sq.  ft.,  l-stcny,  presence  of 

asbestos,  most  recent  use — storage,  off-site 

use  only. 

Bldg.  21542 

White  Sands  Missile  Range 

White  Sands  Co:  Dona  Ana  NM  88002- 

Landholding  Agency:  Army 

Property  Number:  219330348 

Status:  Unutilized 

Comment:  945  sq.  ft,  l-story,  presence  of 

asbestos,  most  recent  use — storage,  off-site 

use  only. 

Bldg.  22118 

White  .Sands  Missile  Range 

White  Sands  Co:  Dona  Ana  NM  88002- 

L,andholding  Agency:  Army 

Property  Number:  219330349 

Stiitus:  Unutilized 


Comment:  1341  sq.  ft,  l-story,  presence  of 
asbestos,  most  recent  use — storage,  off-site 
use  only. 

Bldg.  22253 

White  Sands  Missile  Range 

White  Sands  Co:  Dona  Ana  NM  88002- 

Landholding  Agency:  Army 

Property  Number:  219330350 

Status:  Unutilized 

Conunent:  216  sq.  ft.,  l-story,  presence  of 

asbestos,  most  recent  use — storage,  off-site 

use  only. 

Bldg.  28267 

White  Sands  Missile  Range 

White  Sands  Co:  Dona  Ana  NM  88002- 

Landholding  Agency:  Army 

Property  Number:  219330351 

Status:  Unutilized 

Comment  617  sq.  ft.,  l-story,  presence  of 

asbestos,  most  recent  use — storage,  off-site 

use  only. 

Bldg.  29195 

White  Sands  Missile  Range 

White  Sands  Co:  Dona  Ana  NM  88002- 

Landholding  Agency:  Army 

Property  Number:  219330352 

Status:  Unutilized 

Comment:  56  sq.  ft.,  l-story,  presence  of 

asbestos,  most  recent  use — storage,  off-site 

use  only. 

Bldg.  34219 

White  Sands  Missile  Range 

White  Sands  Co:  Dona  Ana  NM  88002- 

Landholding  Agency:  Army 

Property  Number:  219330353 

Status:  Unutilized 

Comment  720  sq.  ft.,  l-story,  presence  of 

asbestos,  most  recent  use — storage,  off-site 

use  only. 

Bldg.  34221 

White  Sands  Missile  Range 

White  Sands  Co:  Dona  Ana  NM  88002- 

Landholding  Agency:  Army 

Property  Number  219330354 

Status:  Unutilized 

Conmient  720  sq.  ft,  l-story,  presence  of 

asbestos,  most  recent  use — storage,  off-site 

use  only. 

Bldg.  145 

White  Sands  Missile  Range 

White  Sands  Co:  Dona  Ana  NM  88002- 

Landholding  Agency:  Army 

Property  Number:  219330355 

Status:  Unutilized 

Comment:  2954  sq.  ft.,  l-story,  presence  of 

asbestos,  most  recent  use—chapel,  off-site 

use  only. 

Bldg.  1754 

White  Sands  Missile  Range 

White  Sands  Co:  Dona  Ana  NM  88002- 

Landholding  Agency:  Army 

Property  Number  219330356 

Status:  Unutilized 

Comment:  6974  sq.  ft.,  l-story,  presence  of 

asbestos,  most  recent  use — maintenance 

shop,  off-site  use  only. 
Bldg.  19242 

White  Sands  Missile  Range 
White  Sands  Co:  Dona  Ana  NM  88002- 
Landholding  Agency:  Army 
•Property  Number:  2193.10357 
Status:  Unutilized 
Comment:  450  sq.  ft.,  l-story,  presence  of 

asbestos,  most  recent  use — maintenance 

shop,  off-site  use  only. 


Bldg.  34227 

White  Sands  Missile  Range 

White  Sands  Co:  Dona  Ana  NM  88002- 

Landholding  Agency:  Army 

Property  Number  219330358 

Status:  Unutilized 

Comment:  675  sq.  ft.,  l-story,  presence  of 
asbestos,  most  recent  use — maintenance 
shop,  off-site  use  only. 

Bldg.  34244 

White  Sands  Missile  Range 

White  Sands  Co:  Dona  Ana  NM  88002- 

Landholding  Agency:  Army 

Property  Number  219330359 

Status:  Unutilized 

Comment:  720  sq.  ft.,  l-story,  presence  of 
asbestos,  most  recent  use — maintenance 
shop,  off-site  use  only. 

Bldg.  21105 

White  Sands  Missile  Range 

White  Sands  Co:  Dona  Ana  NM  88002- 

Landholding  Agency:  Army 

Property  Number :  219330360 

Status:  Unutilized 

Comment:  239  sq.  ft.,  presence  of  asbestos, 
most  recent  use — veterinarian  facility,  off- 
site  only. 

Bldg.  21106 

White  Sands  Missile  Range 

White  Sands  Co:  Dona  Ana  NM  88002- 

Landholding  Agency:  Army 

Property  Number :  219330361 

Status:  Unutilized 

Comment  405  sq.  ft.,  l-story,  presence  of 

asbestos,  most  recent  use — veterinarian 

facility,  off-site  use  only. 
Bldg.  21310 

White  Sands  Missile  Range 
White  Sands  Co:  Dona  Ana  NM  88002- 
Landholding  Agency:  Army 
Property  Number :  219330362 
Status:  Unutilized 
Comment:  1006  sq.  ft.,  l-story,  presence  of 

asbestos,  most  recent  use--transmitter 

bldg.,  off-site  use  only. 

Bldg.  29890 

White  Sands  Missile  Range 

White  Sands  Co:  Dona  Ana  NM  88002- 

Landholding  Agency:  Army 

Property  Number  :  219330363 

Status:  Unutilized 

Comment:  450  sq.  ft.,  l-story,  presence  of 
asbestos,  most  recent  use — frequency 
monitoring  station,  off-site  use  only. 

Bldg.  1868 

White  Sands  Missile  Range 

White  Sands  Co:  Dona  Ana  NM  88002- 

Landholding  Agency:  Army 

Property  Number  :  219330364 

Status:  Unutilized 

Comment:  41  sq.  ft.,  l-story  presence  of 
asbestos,  most  recent  use — scale  house,  off- 
site  use  only. 

Bldg.  528 

White  Sands  Missile  Range 

White  Sands  Co:  Dona  Ana  NM  88002- 

L,andholding  Agency:  Army 

Property  Number :  219330365 

Status:  Unutilized 

(>)mmcnt:  225  sq.  ft.,  l-story.  prcscnc-c  of 

asbestos,  most  recent  use — 

decontamination  shelter,  off-site  use  only. 
Bldg.  1834 
White  .Snnds  Missile  Range 
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White  Sandt  Co:  Dona  Ana  h4M  88002- 

Landholding  Agency:  Army 

Property  Number :  219330366 

Status:  Unutilized 

Commeat:  150  iq.  ft,  l-story,  presence  of 

asbestos,  most  recent  use— animal  kennel, 

off-site  urn  only. 

Bldg.1300 

White  Sand*  Missile  Range 

White  Sands  Co:  Dona  Ana  NM  88002- 

Landholding  Agency:  Army 

Property  Number :  219330367 

Status:  Unutilized 

Comment:  1500  sq.  ft,  l-story.  presence  of 

asbestos,  most  recent  use — indoor  small 

arms  range,  off-site  use  only. 
B\d^  23100 

White  Sands  Missile  Range 
White  Sands  Co:  Dona  Ana  NM  88002- 
Landbolding  Agency:  Army 
Pn^rty  Number :  219330368 
Status:  Unutilized 
Comment:  40  sq.  ft.,  l-story,  presence  of 

asbestos,  most  recent  use — sentry  station, 

off-site  use  only. 

Bldg.  29196 

White  Sands  Missile  Range 

White  San<k  Co:  Dona  Ana  NM  88002- 

Landholding  Agency:  Army 

Property  Number :  219330369 

Status:  Unutilized 

Comment:  38  sq.  ft.,  l-story,  presence  of 

asbestos,  most  recent  use — power  plant 

bldg.,  off-fiite  use  only. 
Bldg.  30774 

White  Sandls  Missile  Range 
White  Sands  Co:  Dona  Ana  NM  88002- 
Landholdii^  Agency:  Army 
Property  Number :  219330370 
Status:  Unutilized 
Comment:  176  sq.  ft,  l-story,  presence  of 

asbestos,  off-site  use  only. 

Bldg.  33136 

White  Sands  Missile  Range 
^  White  Sands  Co:  Dona  Ana  NM  88002- 
Landholdiug  Agency:  Army 
Property  Number :  219330371 
Status:  Unutilized 
Comment:  |8  sq.  ft.,  off-site  use  only. 

NewYoric 

Bldg.  323 

Fort  Totten 

Story  Averse 

Bayside  Cot  Queens  NY  11359- 

Landholding  Agency:  Army 

Property  Number :  219012567 

Status:  Underutilized 

Comment:  30000  sq.  ft.,  3  floors,  most  recent 

use — barracks  k  mess  bcUity,  needs  major 

rehab. 

Bldg.  304 

Fort  Tottan 

Shore  Rose 

Bayside  Cot  Queens  NY  11359- 

Landholding  Agency:  Army 

Property  Nimiber  219012570 

Status:  Underutilized 

Comment:  9610  sq.  ft,  3  flo<M3,  most  recent 

use-hoapital,  needs  major  rehab/utilities 

disconnacted. 
Bldg.  211 
Port  Totten 
211  Totten  Avenue 
Bayside  Cct  Queens  NY  11359- 


Landholding  Agency:  Army 

Property  Number  219012573 

Status:  Underutilized 

Comment  6329  sq.  ft.,  3  floors,  most  recent 

oae — family  housing,  needs  major  rahab, 

utilities  disconnected. 

Bldg.  332 

Fort  Totten 

Theater  Road 

Bayside  Co:  Qneens  NY  11359- 

Landholding  Agency:  Army 

Property  Number  219012578 

Status:  Underutilized 

Comment:  6288  sq.  ft,  1  floor,  most  recent 

use — theater  w/stage,  needs  major  rehab, 

utilities  disconnected. 

Bldg.  322 

Fort  Totten 

322  Story  Avenue 

Bayside  Co:  Queens  NY  11359- 

Landholding  Agency:  Army 

Property  Number  219012583 

Status:  Underutilized 

Conunent:  30000  sq.  ft,  3  flocHS,  most  recent 

use — barracks,  mess  and  administration, 

utilities  disconnected,  needs  rehab. 
Bldg.  326 
Fort  Totten 
326  Pratt  Avenue 
Bayside  Co:  Queens  NY  11350- 
Landholding  Agency:  Army 
Property  Number  219012586 
Status:  Underutilized 
Comment  6000  sq.  ft.,  2  floors,  most  recent 

use — storage,  offices  ft  residential,  utilities 

disconnected/needs  rehab. 
Bldg.  100,  Fort  Hamilton 
Belbnore  Co:  Nassau  NY  11710- 
Landholding  Agency:  Army 
Property  Number  219340254 
Status:  Underutilized 
Comment:  155  sq.  ft,  1-story,  most  recent 

use — storage. 
Bldg.  200,  Fort  Hamilton 
Bellmore  Co:  Nassau  NY  11710- 
Landholding  Agency:  Army 
Property  Number  219340255 
Status:  Underutilized 
Conunent  12000  sq.  ft,  l-story,  most  recent 

use — office. 
Bldg.  30O,  Fort  Hamilton 
Bellmore  Co:  Nassau  NY  11710- 
Landholding  Agency:  Army 
Property  Number.  219340256 
Status:  Underutilized 
Comment:  11000  sq.  ft,  l-story,  most  recent 

use — reserve  center. 
Bldg.  900,  Fort  Hamilton 
Belhnore  Co:  Nassau  NY  11710- 
Landholding  Agency:  Army 
Property  Number  219430259 
Status:  Underutilized 
Conunent  400  sq.  ft,  l-story,  needs  rehab, 

most  recent  use — material  storage. 
Bldg.  P-2012,  Fort  Drum 
Ft  Drum  Co:  Jefferson  NY  13602- 
Landholding  Agency:  Army 
Property  Number  219440429 
Status:  Unutilized 
Comment:  450  sq.  ft.,  most  recent  use — water 

distribution  bldg.,  off-site  use  only. 
Bldg.  T-2420,  Fort  Drum 
Ft  Drum  Co:  Jefferson  NY  13602- 
Landholding  Agency:  Army 


Property  Number.  219440431 

Status:  Unutilized 

Comment  4340  sq.  ft,  1-story,  most  recent 

use — ^warehouse,  needs  rehab,  off-site  use 

only. 
Bldg.  T-601,  Fort  Drxun 
Ft  Drum  Co:  Jeffierson  NY  13602- 
Landholding  Agency:  Army 
Property  Number  219520193 
Status:  Unutilized 
Comment:  2305  sq.  ft.,  l-story,  needs  rehdi, 

most  recent  use — NCO  club,  off-site  use 

only. 
Bldgs.  2611.  2613,  2615,  2617 
Stewart  Army  Subpost 
New  Windsor  Co:  Orange  NY  12553- 
Landholding  Agency:  Army 
Property  Number  219610721 
Status:  Unutilized 
Comment  4  detached  garages  with  2-vehicle 

paridng  per  garage,  off-site  use  only. 

Bldg.  148 

West  Point 

Midlands  Co:  Orange  NY  1099&-1592 

Landholding  Agency:  Army 

Property  Number  219610722 

Status:  Unutilized 

Comment:  1900  sq.  ft,  2-story  brick 

residence,  possible  lead  base  paint,  off-site 

use  only. 
Bldg.  1342 
West  Point 

Highlands  Co:  Orange  NY  10996-1592 
Landholding  Agency:  Army 
Property  Number:  219610723 
Status:  Unutilized 
Conunent:  400  sq.  ft.  detached  garage, 

possible  lead  base  paint,  off-site  use  only. 

North  Carolina 

Bldg.  3-2331,  Fort  Bragg 

Ft  Bragg  Co:  Cumberland  NC  28307- 

Landholding  Agency:  Army 

Property  Niunber:  219610724 

Status:  Unutilized 

Comment:  1027  sq.  ft  needs  repair,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only. 
Bldg.  N-3931,  Fort  Bragg 
Ft  Bragg  Co:  Cumberland  NC  28307- 
Landholding  Agency:  Army 
Property  Number  219610725 
Status:  Unutilized 
Comment  3258  sq.  ft,  needs  repair,  possible 

asbestos,  most  recent  use — acunin.,  off-site 

use  only. 
Bldg.  N-4921.  Fort  Bragg 
Ft  Bragg  Co:  Ciunberland  NC  28307- 
Landholding  Agency:  Army 
Property  Number  219610727  ^ 

Status:  Unutilized 
Comment  5676  sq.  ft,  needs  repair,  possible 

asbestos,  most  recent  use — maintenance, 

off-site  use  only. 
Bldg.  O-9064 
Fort  Bragg 

Ft  Bragg  Co:  Cumberland  NC  28307- 
Landholding  Agency:  Army 
Property  Number  219620686 
Status:  Unutilized 
Comment:  480  sq.  ft.,  most  recent  use — 

storage  bldg.,  possible  asbestos,  needs 

repair,  off-site  use  only. 
Bldg.  Q-9107 
Fort  Bragg 
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Ft  Bragg  Co:  Cumbo'land  NC  2B307- 

Landholding  Agency:  Anny 

Property  Number  219620687 

Status:  Unutilized 

Comment:  80  sq.  ft.,  most  recent  use — storage 

shed,  possible  asbestos,  off-site  use  only. 
Ohio 

15  Units 

Military  Family  Housing 
.  Ravenna  Army  Ammunition  Plant 
Ravenna  Co:  Portage  OH  44266-9297 
Landholding  Agency:  Army 
Property  Number  219230354 
Status;  Excess 
Comment:  3  bedroom  (7  units) — 1,824  sq.  fl. 

each,  4  bedroom  (8  units) — 2,430  sq.  ft. 

each,  2-story  wood  frame,  presence  of 

asbestos,  off-site  use  only. 
7  Units 

Military  Family  Housing  Garages 
Ravenna  Army  Ammunition  Plant 
Ravenna  Co:  Portage  OH  44266-9297 
Landholding  Agency:  Army 
Property  Number:  219230355 
Status:  Excess 
Comment:  1  4-8tall  garage  and  6  3-stall 

garages,  presence  of  asbestos,  off-site  use 

only. 

Bldg.  P-3 

DoaU'U.S.  Aimy  Reserve  Center 

PcHtmonth  Co:  Scioto  OH  45662- 

Landholding  Agency:  Army 

Property  Number  219320311 

Status:  Unutilized 

Conoment:  10752  sq.  ft..  1 -story  brick,  most 

recent  use — office,  possible  asbestos. 
Bldg.P-4 

Doan  U.S.  Army  Reserve  Center 
Portmonth  Co:  Scioto  OH  45662- 
Landholding  Agency:  Army 
Property  Number:  219320312 
Status:  Unutilized 
Comment:  2508  sq.  ft.,  1-story  brick,  most 

recent  use — ^vehicle  maint.  shop. 
Oklahoma 

Bldg.  T-2606 

Fort  SUl 

2606  Currie  Road 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  219011273    . 

Status:  Unutilized 

Comment:  2722  sq.  ft.;  possible  asbestos,  one 

floor  wood  frame;  most  recent  use — 

Headquarters  Bldg. 
Bldg.  T-838,  Fort  Sill 
838  Macomb  Road 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number:  219220609 
Status:  Unutilized 
Comment;  151  sq.  ft.,  wood  frame,  1  story, 

off-site  removal  only,  most  recent  use — vet 

facility  (quarantine  stable). 
Bldg.  T-9'54,  Fort  SUl 
954  Quinette  Road 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  219240659 
Status:  Unutilized 
Comment:  3571  sq.  ft.,  1  story  wood  frame, 

needs  rehab,  off-site  use  only,  most  recent 

use — motor  repair  shop. 
Bldg.  T-1050,  Fort  Sill 


1050  Quinette  Road 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  219240660 

Status:  Unutilized 

Comment:  6240  sq.  ft,  2  story  wood  frame. 

needs  rehab,  off-site  use  only,  most  recent 

use — barracks. 
Bldg.  T-1051,  Fort  Sill 

1051  Quinette  Road 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  219240661 

Status:  Unutilized 

Comment:  6240  sq.  ft,  2  story  wood  frame, 

needs  rehab,  off-site  use  only,  most  recent 

use — barracks. 

Bldg.  T-2740,  Fort  Sill 
2740  Miner  Road 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  219240669 
Status:  Unutilized 

Comment:  8210  sq.  ft,  2  story  wood  frame, 
needs  rehab,  off-site  use  only,  most  recent 
use— enlisted  barracks. 
Bldg.  T-2633,  Fort  Sill 
2633  Miner  Road 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  219240672 
Status:  Unutilized 

Conunent:  19455  sq.  ft,  1-story  wood  fi^me, 
needs  rehab,  off-site  use  only,  most  recent 
use — enlisted  mess. 
Bldg.  T-4050,  Fort  Sill 
4050  Pitman  Street 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Nimiber  219240676 
Status:  Unutilized 

Comment:  3177  sq.  ft,  1-story  wood  frame, 
needs  rehab,  oS-site  use  only,  most  recent 
use— storage. 
Bldg.  P-3032,  Fort  Sill 
3032  Haskins  Road 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  219240678 
Status:  Unutilized 

Conunent  101  sq.  ft,  1-story  wood  frame, 
needs  rehab,  off-site  use  only,  most  recent 
use — general  storehouse. 
Bldg.  T-3325,  Fort  Sill 
3325  Naylor  Road 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Niunber  219240681 
Status:  Unutilized 

Comment:  8832  sq.  ft,  1-story  wood  frame, 
needs  rehab,  off-site  use  only,  most  recent 
use — warehouse. 

Bldg.  T-260,  Fort  Sill 

260  Corral  Road 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  219240776 

Status:  Unutilized 

Comment:  4838  sq.  ft,  1-story  wood  frame, 

off-site  use  only,  possible  asbestos,  most 

recent  use — admin. 
Bldg.  T-5122,  Fort  Sill 
Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 


Property  Number  219320334 

Status:  Unutilized 

Comment:  1-story  wood  frame,  possible 

asbestos,  off-site  use  only. 
Bldg.  P-6220,  Port  Sill 
Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  219320335 
Status;  Unutilized 
Conmient;  848  sq.  ft.,  1 -story  metal  frame, 

possible  asbestos,  most  recent  use — 

construction  bldg.,  off-site  use  only. 
Bldg.5-6228,  Fort  Sill 
Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  219320336 
Status:  Unutilized 
Conunent:  352  sq.  ft,  1-story  wood  frame, 

possible  asbestos,  most  recent  use— range 

house,  off-site  use  only. 

Bldg.  P-2610.  Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Amfy 

Property  Number  219330372 

Status:  Unutilized 

Conunent:  512  sq.  ft,  l-story  possible 
asliestos,  most  recent  use — classroom,  off- 
site  use  only. 

Bldg.  4722,  Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  219330373 

Status:  Unutilized 

Comment:  3375  sq.  ft.,  2-story,  possible 

asbestos,  most  recent  use — admin.,  off-site 

use  only. 

Bldg.  T1652.  Fort  Sill 

Lawton  Co:  Comanche  OK 73503-5100 

Landholding  Agency:  Army 

Property  Number  219330380 

Status:  Unutilized 

Comment:  1505  sq.  ft.,  1 -story  wood,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only. 

Bldg.  T1665,  Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  219330381 

Status:  Unutilized 

Comment:  1305  sq.  ft,  1-story  wood,  possible 

aslwstos,  most  recent  use — storage,  off-site 

use  only. 

Bldg.  T2034,  Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  219330383 

Status:  Unutilized 

Conmient:  401  sq.  ft,  1 -story  wood,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only. 

Bldg.  T2705,  Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  219330384 

Status:  Unutilized 

Comment:  1601  sq.  ft,  2-story  wood,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only. 

Bldg.  T2706,  Fort  Sill 
Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  219330385 
Status:  Unutilized 


47152 


Federal  Register  /  Vol.  61.  No.  174  /  Friday.  Septanber  6,  1996  /  Notices 


CnniDent:  2156  sq.  ft,  2-8tory  wood,  pofsible 

asbestos,  ilKMt  recent  use — storage,  off-site 

use  only. 
Bldg.T2709,  Fort  Sill 
Lawton  Co;  Comanche  OK  73503-5100 
Landbolding  Agency:  Anny 
Property  Number  219330388 
Status:  Unutilized 
Comment:  2)12  sq.  ft,  2-story  wood,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only. 
Bldg.T27S6,  Fort  Sill 
Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Aimy 
Property  Nufnber  219330390 
Status:  Unutilized 
Comment:  5172  sq.  ft.,  1-story  wood,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only. 
Bldg.  T2757J  Fort  Sill 
Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number:  219330391 
Status:  Unutilized 
Comment  5^72  sq.  ft.,  1-story  wood,  possible 

asbestos,  i^ost  recent  use — storage,  off-site 

use  only. 
Bldg.  T3026i  Fort  Sill 
Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number:  219330392 
Status:  Unutilized 
Comment:  2^54  sq.  ft.,  l-story,  possible 

asbestos,  ifaost  recent  use — storage,  off-site 

use  only.  I 
Bldg.  T4035,  Fort  Sill 
Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Ni^ber  219330401 
Status:  Unuttlized 
Comment:  867  sq.  ft.,  1-story,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only.  ^ 

Bldg.  T4474i  Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  219330402 

Status:  Unu^lized 

Comment:  1159  sq.  ft.,  1-story,  possible 

asbestos,  iiost  recent  use — storage,  off-site 

use  only,  i 
Bldg.  T5628i  Fort  Sill 
Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Nifnber:  219330418 
Status:  Unutilized 
Comment  2016  sq.  ft.,  1  story,  possible 

asbestos,  (nost  recent  use — storage,  off-site 

use  only. 
Bldg.  T5637.  Fort  Sill 
Uwton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  219330419 
Stattis:  Unutilized 
Comment:  1)606  sq.  ft.,  1  story,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only. 

Bldg.  T375a  Fort  Sill 

3750  Wilso«  Street 

Lawton  Co:  Comanche  OK  73503- 

Landholding  Agency:  Army 

Property  Nimiber:  219440358 

Status:  Excess 


Comment:  4525  sq.  ft.,  2  istory  wood  frame, 
possible  asbestos  and  lead  paint,  off-site 
removal  only,  most  recent  use — barracks. 

Bldg.  T5215 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503- 

Landholding  Agency:  Army 

Property  Number  219440376 

Status:  Unutilized 

Comment:  2797  sq.  ft.,  1-story  wood  frame, 
possible  asbestos  and  lead  paint,  most 
recent  use — admin.,  off-site  use  only. 

Bldg.  T-5219 

Port  SiU 

Lawton  Co:  Comanche  OK  73503- 

Landholding  Agency:  Army 

Property  Number  219440381 

Status:  Unutilized 

Comment:  2662  sq.  fl.,  1-story  wood  frame, 
possible  asbestos  and  lead  paint,  most 
recent  use — classroom,  off-site  use  only. 

Bldg.  T-4226 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503- 

L,andholding  Agency:  Army 

Property  Number:  219440384 

Status:  Unutilized 

Comment:  114  sq.  ft.,  1 -story  wood  frame, 
possible  asbestos  and  lead  paint,  most 
recent  use — storage,  off-site  use  only. 

Bldg.  P-181S 

Fort  Sill 
-Lawton  Co:  Comanche  OK  73503- 

L,andholding  Agency:  Army 

Property  Number:  219440388 

Status:  Unutilized 

Comment:  14392  sq.  ft.,  2-story  wood  frame, 
possible  asbestos  and  lead  paint,  most 
recent  use — storage,  off-site  use  only. 

Bldg.  P-1015,  Fort  Sill 

Lawton  Co:  Comanche  OK  73501-5100 

Landholding  Agency:  Army 

Property  Number  219520197 

Status:  Unutilized 

Comment:  15402  sq.  ft.,  1-story,  mostrecent 
use — storage,  off-site  use  only. 

Bldg.  T-2405,  Fort  Sill 

2405  Darby  Loop 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  219540019 

Status:  Excess 

Comment:  114  sq.  ft.,  1  story  steel  frame, 
possible  asbestos/lead  paint,  off-site 
removal  only,  most  recent  use — flammable 
material  storage. 

Bldg.  T-2645,  Fort  Sill 

2645  Tacy  Street 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number.  219540020 

Status:  Excess 

Comment  3135  sq.  ft.,  1  story,  wood  frame, 
possible/asbestos/ lead  paint,  off-site 
removal  only,  most  recent  use — vehicle 
maintenance  shop. 

Bldg.  T-2646,  Fort  Sill 

2646  Tacy  Street 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  219540021 
Status:  Excess 

Comment  3213  sq.  ft..  1  story  wood  frame, 
possible  asbestce/lead  paint,  off-site 


removal  only,  most  recent  use — vehicle 
maintenance  shop. 
Bldg.  T-2648,  Fort  Sill 

2648  Tacy  Street 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army. 

Property  Number  219540022 

Status:  Excess 

Coojnent:  9407  sq.  ft,  1  story  wood  frame, 
possible  asbestos/lmd  paint,  off-site 
removal  only,  most  recent  use — general 
purpose  warehouse. 

Bldg.  T-3150,  Fort  Sill 

3150  Hoskins  Road 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  219540023 

Status:  Excess 

Comment:  9359  sq.  ft.,  1  story  wood  frame, 
possible  asbestos/lead  paint,  off-site 
removal  only,  most  recent  use — warehouse. 

Bldg.  T-2649.  Fort  Sill 

2649  Tacy  Street 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  219540024 

Status:  Excess 

Conunent:  9374  sq.  ft.,  1  story  wood  framd. 
possible  asbestos/lead  paint,  off-site 
removal  only,  most  recent  use — general 
storehouse. 

Bldg.  T-3727.  Fort  Sill 

3727  Webster  Street 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  219540026 

Status:  Excess 

Comment:  4524  sq.  ft.,  2  story  wood  frame, 
possible  asbestos/lead  paint,  off-site 
removal  only,  most  recent  use — enlisted 
barracks. 

Bldg.  T-2940,  Fort  Sill 

2940  Currie  Road 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  219540033 

Status:  Excess 

Comment:  4397  sq.  ft.,  1  story  wood  frame, 
possible  asbestos/lead  ptaint,  off-site 
removal  only,  most  recent  use — recreation 
building. 

Bldg.  T-4036,  Fort  SiU 

4036  Currie  Road 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  219540034 

Status:  Excess  ^ 

Comment:  4532  sq.  ft,  1  story  wood  frame, 
possible  asbestos/lead  paint,  off-site 
removal  only,  most  recent  use — classroom. 

Bldg.  T-5043,  Fort  Sill 

5043  Coune  Road 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  219540035 

Status:  Excess 

Comment:  1563  sq.  ft,  1  story  wood  frame, 
possible  asbestos/lead  paint,  off-site 
removal  only,  most  recent  use — PX  Branch. 

Bldg.  T-5050,  F(»t  Sill 

5050  Rimiple  Road 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  219540036 
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Status:  Excess 

Comment:  2470  sq.  f).,  1  story  wood  finune, 

possible  asbestos/lead  paint,  off-site 

removal  only,  most  recent  use — PX  Branch. 
Bidg.T-241,  Fort  Sill 
Lawton  Co:  Comanche  OK  73503- 
Landholding  Agency:  Army  ^ 

Property  Number:  219610731 
Status:  Unutilized 
Comment:  2400  sq.  ft.,  possible  asbestos, 

most  recent  use — barracks,  off-site  use 

o»ly. 
Bldg.  T-297,  Fort  Sill 
Lawton  Co:  Comanche  OK  73503- 
Landholding  Agency:  Army 
Property  Number:  219610732 
Status:  Unutilized 
Comment:  2427  sq.  ft.,  possible  asbestos, 

most  recent  use — classroom,  off-site  use 

only. 

Bldg.  T-4008,  Fort  Sill 

Lawton  Co:  Comanche  OK  73503- 

Landhoidmg  Agency:  Army 

Property  Number:  219610733  "* 

Status:  Unutilized 

Comment:  2750  sq.  ft.,  possible  asbestos, 

most  recent  use — office,  off-site  use  only. 
Bldg.  T-4467,  Fort  Sill 
Lawton  Co:  Comanche  OK  73503- 
Landholding  Agency:  Army 
Property  Number:  219610734 
Status:  Unutilized 
Commerfl:  3069  sq.  ft.,  possible  asbestss, 

most  recent  use — meas  hafl,  off-site  use 

only. 

Bldg.  T-4458,  Fort  Sill 

LaMTton  Co:  Comanche  OK  73^3- 

Landholding  Agency:  Anny 

Property  Number:  219610735 

Status:  Umitilized 

Comment:  2964  sq.  ft,  needs  repair,  possible 
asbestos,  most  recent  use— mess  hall,  off- 
site  use  only. 

Bldg.  T-367.  Fort  Sill 

Lawton  Co:  Comanche  OK  73503- 

Lan^olding  Agency:  Army 

Property  Number:  219610736 

Status:  Unutilized 

Conmient:  9370  sq.  fL,  possible  asbestos, 
most  recent  use — storage,  off-sUe  use  only. 

Bldg.  T-195S,  Fort  Sill 

Lawton  Co:  Comanche  OK  73503- 

Landholding  Agency:  Army 

Property  Number:  219610737 

Status:  Unutilized 

Comment:  12810  sq.  ft.,  possible  asbestos, 
most  recent  use — storage,  off-site  use  only. 

Bldg.  T-2179,  Fort  Sill 

Lawton  Co:  Comanche  OK  73503- 

Landholding  Agency:  Army 

Property  Number:  219610738 

Status:  Unutilized 

Comment:  18775  sq.  ft.,  possible  asbestos, 
most  recent  use->-storage,  off-site  use  only. 

Bldg.  T-5604,  Fort  Sill 

Lawton  Co:  Comanche  OK  73503- 

Landholding  Agency:  Army 

Property  Number:  219610739 

Status:  Unutilized 

Comment:  9190  sq.  ft.,  possible  asbestos, 
most  recent  use — storage,  off-site  use  only. 

Bldg.  P-366,  Fort  Sill 

Lawton  Co:  Comanche  OK  73503- 

Lnndhokling  Agency:  Army 


Property  Number:  219610740 

Status:  Unutilized 

Comment:  482  sq.  ft.,  possible  asbestos,  most 

recent  use — storage,  off-site  use  only. 
Bldg.  P-5237,  Fort  Sill 
Lawton  Co:  Comanche  OK  73503- 
Landholding  Agency:  Army 
Property  Number:  219610741 
Status:  Unutilized 
Comment:  87  sq.  ft.,  possible  asbestos,  most 

recent  use — storage,  off-site  use  only. 
Bldg.  P-2787,  F(»t  Sill 
Lawton  Co:  Comanche  OK  73503- 
Landholding  Agency:  Army 
Property  Numben  219610742 
Status:  Unutilized 
Conmient:  200  sq.  ft.,  possible  asbestos,  most 

recent  use — transformer  bldg.,  off-site  use 

only. 

Bldg.  P-2785,  Fort  Sill 

Lawton  Co:  Comanche  OK  73503- 

Landholding  Agency:  Army 

Property  Number:  219610743 

Status:  Unutilized 

Comment:  196  sq.  fL,  possible  asbestos,  most 

recent  use — transformer  bldg.,  off-site  use 

only. 

Bldg.  P-1198,  Fort  Sill 

La%vton  Co:  Comanche  OK  73503- 

Landholding  Agency:  Army 

Property  Number:  219610744 

Status:  Unutilized 

Comment:  256  sq.  ft.,  possible  asbestos,  most 

recent  use — ^water  punping  station,  off-site 

use  only. 

Bldg.  T-4721 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503- 

Landholding  Agency:  Army 

Property  Numben  219620688 

Status:  Unutilized 

Comment:  114  sq.  fL,  most  recent  use — 

storehosue,  possible  asbestos/lead  paint 

off-site  use  only. 
Bldg.  T-4430 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503- 
Landholding  Agency:  Army 
Property  Number:  219620689 
Status:  Unutilized 
Comment:  2974  sq.  ft.,  most  recent  use — 

warehouse,  possible  asbestos/lead  paint, 

oB-tite  use  only. 

Bldg.  T-4428 

FortSUl 

Lawton  Co:  Comanche  OK  7350S- 

Landholding  Agency:  Army 

Property  Numben  219620690 

Status:  Unutilized 

Comment:  2974  sq.  ft.,  most  recent  use — 
storage/dining,  possible  asbestos/lead 
paint,  off-site  use  only. 

Bldg.T-4400 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503- 

Landholding  Agency:  Army 

Property  Number:  219620691 

Status:  Unutilized 

Comment:  2974  sq.  ft.,  most  recent  use — 
storage,  possible  asbestos/lead  paint,  off- 
site  use  only. 

Bldg.  T-4115 

Fort  Sill 

Lawton  Co:  Comanche  OK  7350.V 


Landholding  Agency:  Army 

Property  Number:  219620692 

Status:  Unutilized 

Comment:  96  sq.  ft.,  most  recent  use — shelter, 

possible  asbestos/lead  paint,  off-site  use 

only. 

Bldg.  T-3326 

Fort  Sill 

Lawton  Co;  Comanche  OK  73503- 

Landholding  Agency:  Army 

Property  Numben  219620693 

Status:  Unutilized 

Comment:  8892  sq.  ft.,  most  recent  use — 
storage,  possible  asbestos/lead  paint,  off- 
site  use  only. 

Bldg.  T-3290     * 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503- 

Landholding  Agency:  Army 

Property  Numben  219620694 

Status:  Unutilized 

Comment:  96  sq.  ft.,  most  recent  use — shelter, 

possible  asbestos/lead  paint,  off-site  use 

only. 

Bldg.  T-2955 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-' 

Landholding  Agency:  Army 

Property  Numben  219620695 

Status:  Unutilized 

Comment:  3666  sq.  ft.,  most  recent  use — 
shelter,  possible  asbestos/lead  paint,  o& 
site  use  only. 

Bldg.  T-2917 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503- 

Landholding  Agency:  Army 

Property  Numben  2 1 9620696 

Status:  Unutilized 

Comment:  3746  sq.  ft,  most  reosnt  use — 
exchange  svc  outlet,  possible  asbestos/lead 
paint,  off-site  use  only. 

Bldg.  T-2450 

Fert  Sill 

Lawton  Co:  Comanche  OK  73503- 

Landholding  Agency:  Army 

Property  Numben  219620697 

Status:  Unutilized 

Comment  1173  sq.  ft,  most  recent  use — 

'   storage,  possible  asbestos/lead  paint,  off- 
site  use  only. 

Bldg.  T-2438 

Fort  Sill 

La%irton  Co:  Comanche  OK  73503- 

Landholding  Agency:  Army 

Property  Number:  219620698 

Status:  Unutilized 

Comment:  9002  sq.  ft.,  most  recent  use — 

storage/office,  possible  asbestos/lead  paint, 

off-site  use  only. 

Bldg.  T-2425 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503- 

Landholding  Agency:  Army 

Property  Numben  219620699 

Status:  Unutilized 

Comment:  9052  sq.  ft.,  most  recent  use — 

storehouse,  possible  asbestos/lead  paint, 

off-site  use  only. 
Bldg.  S-2242 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503- 
Landholding  .Agency:  Army 
Property  Number:  219620700 


47154 


Federal  Register  /  Vol.  61.  No.  174  /  Friday.  September  6,  1996  /  Notices 


Status:  Unutilized 

Comment:  3^8  sq.  ft.,  most  recent  use — 
shower,  possible  asbestos/lead  paint,  off- 
site  use  only. 

Bldg.  P-2M3 

Fort  Sill         I 

Lawton  Co:  Comanche  OK  73503- 

Landholding  Agency:  Army 

Property  Number:  219620701 

Status:  Unutilized 

ComiiMnt:  1(|6  sq.  ft.,  most  recent  use — 
transformef  bldg.,  possible  asbestoe/lead 
paint,  off-«ite  use  only. 

Bldg.  P-2093 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503- 

Landholding  Agency:  Anny 

Property  Number  219620702 

Status:  Unutilized 

Comment  131  sq.  ft.,  most  recent  use — 
storage,  passible  asbestos/lead  paint,  off- 
site  use  only. 

Bldg.  P-2091 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503- 

Landholding  Agency:  Army 

Property  Number  219620703 

Status:  Unutilized 

Comment:  106  sq.  ft.,  most  recent  use — 
transformer  bldg,  possible  asbestos/lead 
paint,  off-site  use  only. 

Bldg.  T-19S1 

Fort  Sill        I 

Lawton  Co:  Comanche  OK  73503- 

Landholding^  Agency:  Army 

Property  Number  219620704 

Status:  Unutflized 

CoBuneat  4<12  sq.  ft,  most  recent  use — 

storage  shad,  possible  asbestos/lead  paint, 

off-sitK  use  only. 
Bldg.  T-l»4^ 
PortSiU        I 

Lawton  Co:  Comanche  OK  7350:^ 
Landholding  Agency:  Army 
Property  Number.  219620705 
Status:  Unutiliked 
Comment:  1439  sq.  ft,  most  recent  use — 

office/shop,  possible  asbestos/lead  paiat, 

off-site  use  only. 
Bldg.  T-17ld 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503- 
Landholding  Agency:  Army 
Property  Number;  219620706 
Status:  Unutilizad 
Comment:  7968  sq.  ft,  most  recant  use — 

warehouse  possible  asbestos/lead  paint, 

off-site  usq  only. 
Bldg.  P-170(i 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503- 
Landholding  Agency:  Army 
Property  Number  219620707 
Status:  Unutilized 
Conunent:  7$74  sq.  ft,  most  recent  use — 

maint.  shop/office,  possible  asbestos/lead 

paint,  off-aite  use  only. 

Bldg.  T-1610 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503- 

Landholding  Agency:  Army 

Property  Number  219620708 

Status:  limit  lizcd 


Comment:  96  sq.  ft.,  most  recent  use — shelter, 
possible  asbestos/lead  paint,  off-site  use 
only. 

Bldg.  T-1002 

Fort  Sill 

lawton  Co:  Comanche  OK  73503- 

L,andholding  Agency:  Army 

Property  Number  219620709 

Status:  Unutilizad 

Comment:  264  sq.  ft.,  most  recent  use — 
shelter,  (>o8sible  asbestos/lead  paint,  off- 
site  use  only. 

Bldg.  P-5B4 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503- 

Landholding  Agency:  Army 

Property  Number  219620710 

Status:  Unutilized 

Comment:  106  sq.  ft.,  most  recent  use — 
transformer  bldg.,  ftossible  asbestos/lead 
paint,  off-site  use  only. 

Bldg.  P-586 

Fort  Sill 

La%rton  Co:  Comanche  OK  73503- 

Landholding  Agency:  Army 

Property  Number  210620711 

Status:  Unutilizad 

Comment:  106  sq.  ft.,  most  recent  use — 
transfbrmw  bldg.,  possible  aabestos/laad 
paint  off-site  use  only. 

Bldg.  T-299 

Fort  Sin 

Lawton  Co:  Comancbs  OK  73SOS- 

Ijnd  hoi  ding  Agency:  Army 

Property  Number  219S20712 

Status:  Unutilized 

Comment  2974  sq.  ft.,  most  recent  use — 
classroom,  possible  asbestos/lead  paint  off- 
site  use  oniy. 

Bldg.  T-271 

Fort  Sill 

Lawton  Co:  Comandie  OK  73509- 

L,andliolding  Agency:  Army 

Property  Number:  219620713 

Status:  Unutilized 

Conunent:  283  sq.  ft,  most  recent  use- 
storage,  possible  asbestoe/lead  paint  off- 
site  use  only. 

Bldg.  T-208 

Fort  Sill 

L,awton  Co:  Comanche  OK  73503- 

Landholding  Agency:  Army 

Property  Number  219620714 

Status:  Unutilized 

Comment:  2432  sq.  ft.,  most  recent  use — 

classroom,  possible  asbestos/lead  paint, 

off-site  use  only. 
P-9001 

U.S.  Army  Reserve  Center 
Guymon  Co:  Texas  OK  73942-0906 
Landholding  Agency:  Army 
Property  Number  219630008 
Status:  Unutilized 
Comment:  13400  sq.  ft.  bldg.  on  4  acres  w/ 

partiing,  roads,  and  utility  distribution 

systems,  (Hesence  of  lead,  land  reverts  back 

to  City. 

South  Carolina 

Bldg.  5492 

Fort  lackson 

Fort  )ackson  Co:  Richland  SC  29207- 

Landholditng  Agency:  Army 

I>roperty  Number  219410207 

Status:  Unutilized 


Comment:  2379  sq.  ft;  wood  frame;  1  story; 
off-site  use  only;  utilities  upgrade;  most 
recent  use — information  management 
ofRce. 

Bldg.  5412 

Fort  Jackson 

Fort  Jackson  Co:  Richland  SC  29207- 

Landholding  Agency:  Army 

Property  Number  219510139 

Status:  Excess 

Comment:  3900  sq.  ft,  l-story,  wood  frame, 
needs  rehab,  most  recent  use — admin.,  off- 
site  use  only. 

Bldg.  9606,  Fort  Jackson 

Fort  Jackson  Co:  Richland  SC  29207- 

Landholding  Agency:  Army 

Property  Number  219510168 

Status:  Unutilized 

Comment:  1144  sq.  ft.,  l-story,  wood  frame, 
needs  rehab,  most  recent  use — criminal 
investigation  bldg.,  off-site  use  only. 

Bldg.  10-740,  Port  Jackson 

Fort  Jackson  Co:  Richland  SC  29207- 

Landlwiding  Agency:  Army 

I»roperty  Number  21951»191 

Status:  Unutilized 

ConEunent:  2257  sq.  ft,  2-story,  wood  feme, 
needs  rehab,  most  reoant  use — ealistsd 
billets,  off-site  uss  only. 

Bldg.  lfr-768,  Fort  Jackson 

Fort  Jackson  Co:  Richland  SC  29207- 

LaadholcHng  Agency:  Amy 

Property  Number:  219510208 

Status:  Unutilized 

Comment:  4800  sq.  ft.,  2-story,  wood  frame, 
needs  feliab,  most  recmt  use — enlisted 
billets,  off-site  use  only. 

Bldg.  4516 
Fortjacksaa 

n.  Jackson  Co:  Richland  SC  29207- 
Laadholding  Agency:  Array 
Property  Number  219620715 
Status:  Unutilized 

Comment  10424  sq.  ft,  needs  repair,  most 
recent  use — craft  Atop,  off-site  use  only. 

Bldg.  6528 
Port  Jackson 

Ft  Jackson  Co:  Richland  SC  29207- 
Landiholding  Agency:  Array 
Property  Number  219620716 
Status:  Unutilized 

Comment  3960  sq.  ft,  needs  repair,  most 
recent  use — office,  off-site  use  only. 

Bldg.  6529 
Port  Jackson 

Ft.  Jackson  Go:  Richland  SC  29207- 
Landhoiding  Agency:  Army 
Property  Number  219620717 
Status:  Unutilized 

Conunent:  3966  sq.  ft.,  nee<b  repair,  most 
recent  use — office,  off-site  use  only. 

Bldg.  6530 
Fort  Jackson 

Ft.  lackson  Co:  Richland  SC  29207- 
Landholding  Agency:  Army 
Property  Number  219620718 
Status:  Unutilized 

Comment:  3960  sq.  ft.,  needs  repair,  most 
recent  use — office,  off-site  use  only. 

.Texas 

Harlingen  USARC 

1920  East  Washington 

Harlii^n  Co:  Cameron  TX  78550- 

Liindholding  Agency:  Army 
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Property  Number:  219120304 

Status:  Excess 

Comment:  19440  sq.  ft.,  1  story  brick,  needs 
rehab,  with  approx.  6  acres  including 
parking  areas,  most  recent  use — Army 
Reserve  Training  Center. 

Bidg.  P-3824.  Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number:  219220398 

Status:  Unutilized 

Comment:  2232  sq.  ft.,  1 -story  concrete 
structure,  within  National  Landmark 
Historic  District,  off-site  removal  only. 

Bldg.  440,  Fort  Bliss 

El  Paso  Co:  El  Paso  TX  79916- 

Landholding  Agency:  Army 

Property  Number:21932035S 

Status:  Unutilized 

Conunent:  16S1  sq.  ft.,  1-atory  brick,  most 
recent  use — education  facility,  off -site  use 
only. 

Bldg.  P-377,  Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landliolding  Agency:  Army 

Property  Number:  219330444 

Status:  Unutilized 

Comment:  74  sq.  ft.,  1-story  brick,  needs 
rehab,  most  recent  use— -scale  house, 
located  in  National  Historic  District,  off- 
site  use  only. 

Bldg.  T-1492 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5060 

Landholding  Agency:  Army 

Property  Number:  219330483 

Status:  Unutilized 
'  Comment:  2284  sq.  ft.,  l-story  wood  frame, 
needs  rehab,  most  recent  use — admin.,  off- 
site  use  only. 

Bldg.  T-5901 

Fort  Sam  Houston 

San  Antonio  Co;  Bexar  TX  78234-5000 

Landholding  Agency:  Amy 

Ph>perty  Numbw:  219330486 

Status:  Unutilized 

Comment:  742  sq.  ft,  1-story  wood  frame, 
most  recent  use — admin.,  off-site  use  only. 

Bldg.  T-1874 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5600 
Landholding  Agency:  Army 
Property  Number:  219330488 
Status:  Unutilized 

Comment:  3108  sq.  ft.,  1-story  wood  frame, 
needs  rehab,  off-site  use  only, 

Bldg.  315.  Fort  Hood 

Ft  Hood  Co:  Bell  TX  76544- 

Landbolding  Agency:  Army 

Property  Number:  219410315 

Status:  Unutilized 

Comment:  2400  sq.  ft.,  1 -story,  needs  rehab, 

most  recent  use — storage,  off-site  use  only. 
Bldg.  31§,  Fort  Hood 
Ft.  Hood  Co:  Bell  TX  76544- 
Landholding  Agency:  Army 
Property  Number:  219410316 
Status:  Unutilized 
Comment:  1500  sq.  ft.,  1-story,  needs  rehab, 

most  recent  use — storage,  off-site  use  only. 

Bldg.  317,  Fort  Hood 
Ft.  Hood  Co:  Bell  TX  76544- 
Landholding  Agency:  Army 
Praporty  Numlier:  219410317 


Status:  Unutilized 

Comment:  2000  sq.  ft.,  l-story,  needs  rehab, 

most  recent  use — storage,  off-site  use  only. 
Bldg.  4480,  Fort  Hood 
Ft  Hood  Co:  Bell  TX  76544- 
Landholding  Agency:  Army 
Property  Number:  219410322 
Status:  Unutilized 
Comment:  2160  sq.  ft,  l-story,  most  recent 

use — storage,  off-site  use  only. 
Bldg.  1165.  Fort  Bliss 
El  Paso  Co:  El  Paso  TX  79916- 
Landholding  Agency:  Army 
Property  Number  219420456 
Status:  Unutilized 
Comment:  5263  sq.  ft,  l-story  wood,  needs 

repair,  most  recent  use — office,  off-site  use 

only. 
Bldg.  4718,  Fort  Bliss 
El  Paso  Co:  El  Paso  TX  79916- 
Landholding  Agency:  Array 
Property  Number  219420459 
Status:  Unutilized 
Comment:  899  sq.  ft.,  l-story  wood,  needs 

repair,  most  recent  use — storage,  off-site 

use  only. 
Bldg.  4719,  Fort  Bliss 
El  Paso  Co:  El  Paso  TX  79916- 
Landholding  Agency:  Army 
Property  Number:  219420460 
Status:  Unutilized 
Comment:  519  sq.  ft.,  l-stixy  wood,  needs 

repair,  most  recent  use — storage,  off-site 

use  only. 

Bldg.  4105,  Port  Mood 

Ft.  Hood  Co:  Coryell  TX  78S44- 

Landholding  Agency:  Array 

Property  Numbw:  219420463 

Status:  Unutilized 

Coimnent:  2535  sq.  ft.,  1-story,  needs  rehab. 

most  recent  use — storage,  off-site  use  only. 
Bldg.  1,  Fort  Hood 
Lubbock  Co:  Lubbock  TX  79468- 
Lcndbolding  Agency:  Army 
Property  Number:  219440336 
Status:  Unutilized 
Conunent:  11440  sq.  ft.,  1-story,  fiair 

conditi(»,  to  be  vacated  6/36/95,  off-rite 

removal  only,  most  recent  use — army 

reserve  center. 

Bldg.  2,  Fort  Hood 

Lubbock  Co:  Lubbock  TX  79408- 

Landholding  Agency:  Army 

Property  Number  219440337 

Status:  UnuUlized 

Comment  2818  sq.  ft.,  l-story.  fair  condition, 

to  be  vacated  6/30/95,  off-site  removal 

only,  most  recent  use — army  reserve  center 

maintenance  shop. 
Bldg.  P-<4S2 
Fort  Sam  Houston 

San  Antonio  Ca:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number:  219440449 
Status:  Excess 
Comment:  600  sq.  ft.,  1  stray  stucco  frame, 

lead  paint,  off-site  removal  only,  most 

recent  use — bath  house. 
Bldg.  P-6615 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number  219440454 
Status:  Excess 


Comment:  400  sq.  ft.,  1  story  concrete  frame. 

off-site  removal  only,  most  recent  use — 

detached  garage. 
Bldg.  T-300.  Fort  Sam  Houston 
San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number:  219520118 
Status:  Unutilized 
Comment:  8352  gr.  sq.  ft.,  l-story.  presence 

of  lead  base  paint  and  asbestos,  most  recent 

use — admin.,  off-site  use  only. 

Bldg.  P-1059,  Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number:  219520121 

Status:  Unutilized 

Comment:  700  gr.  sq.  ft.,  presence  of  lead 

base  paint  and  asbestos,  most  receot  use — 

admin.,  off-site  use  only. 
Bldg.  307,  Fort  Hood 
Ft.  Hood  Co:  Bell  TX  76544- 
Landholding  Agency:  Army 
Property  Number:  219520198 
Status:  Excess 
Conunent:  1600  sq.  ft.,  1-story,  most  recent 

use — med.  clinic,  off-site  use  only. 

Bldg.  507,  Fort  Hood 

Ft.  Hood  Co:  Bell  TX  76544- 

Laadholding  Agency:  Army 

Property  Number:  2195201M 

Status:  Unutilized 

Conunent:  1600  sq.  ft,  l-story,  presence  of 

asbestos,  off-site  use  only. 
Bldg.  831,  Fort  Hood 
Ft  Hood  Co:  Bell  TX  78544- 
Landholding  Agency:  Army 
Property  Number  219520000 
Status:  Unutilized 
Comment:  4780  sq.  ft.,  2-story,  most  recent 

use — training,  needs  rehrt,  off-rite  use 

only. 
Bldg.  4201,  Port  Hood 
Ft.  Hood  Co:  Bell  TX  76544- 
Landholding  Agency:  Army 
Property  Number  219520201 
Status:  Unutilized 
Comment:  9600  sq.  ft.,  l-story,  off-site  use 

only^ 

Bldg.  4202,  Fort  Hood 

Ft.  Hood  Co:  Bell  TX  76544- 

Landholding  Agency:  Army 

Property  Number:  219520202 

Status:  Unutilized 

Comment:  5490  sq.  ft.,  1-story,  most  recent 
use — storage,  off-site  use  only. 

Bldg.  P-1030 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Anny 

Property  Number  219520203 

Status:  Excess 

Comment:  8212  sq.  ft.,  l-story,  most  recent 
use — storage,  presence  of  asbestos  It  lead 
base  paint,  located  in  Historic  District  off- 
site  use  only. 

Bldg.  T-2289 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number:  219520207 

Status:  Excess 

Comment  4720  sq.  ft.,  2-8tory,  most  recent 
use — training  fecility,  needs  rehab, 
pmscnce  nf  a.sbestos  &  lead  l>asfi  paint. 
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located  in  I^storic  District,  off-site  use 

only. 
BIdg.  832.  Fori  Hood 
Ft.  Hood  Co:  BbII  TX  76544- 
Landholding  Agency:  Army 
Property  Nuinlier  219540068 
Status:  Excess 
Comment:  398?  sq.  ft,  2-story,  off-site 

removal  onlj ,  most  recent  use — admin. 
Land,  Fort  Hood 
Ft.  Hood  Co:  Bell  TX  78544- 
Landholding  Agency:  Army 
Property  Number:  219540069 
Status:  Excess 
Comment:  4.808  acres  of  unimproved  land, 

potential  utilities. 
31dg.  56514 
Fort  Hood 

Ft  Hood  Co:  Coryetl  TX  7«544- 
Landholding  A^ncy:  Army 
Property  Number:  219610745 
Status:  Unutilized 
Comment:  509  sq.  ft.,  most  recent  use — 

dining,  off-site  use  oaly. 
Bldgs.  56642-S6645 
Fort  Hood 

Ft.  Hood  Co:  CoryeH  TX  76544- 
Landholding  Agency:  Army 
Property  Number  219610746 
Status:  Unutilized 
Comment:  500  sq.  ft. ,  most  recant  i 

dining,  off-site  use  only. 

BIdg.  5««49 

Fort  Hood 

Ft.  H*od  Co:  C«ryeU  TX  76544-    . 

Landbolding  Agency:  Army 

Property  Number:  219610747 

Status:  Unutilized 

Comment:  506.7  sq.  ft,  most  recent  use — 

dining,  off-site  use  only. 
Bldgs.  56722-56725 
Fort  Hood 

Ft  Hood  Co:  C«ryell  TX  76544- 
Landholding  Agency:  Army 
Property  Number  219610748 
Status:  Unutilized 
Comment:  500  sq.  it  each,  most  recent  i 

dining,  off-site  use  only. 

BIdg.  56729 

Fort  Hood        | 

Ft.  Hood  Co:  Coryell  TX  76544- 

Landholding  Agency:  Army 

Property  Number:  219610749 

Status:  Unutilized 

Comment:  506.7  sq.  ft.  most  recent  use — 

dining,  off-site  use  only. 
Bldgs.  56732-5^735 
Fort  Hood         ! 

Ft.  Hood  Co:  QKyell  TX  76544- 
Landholding  Agency:  Army 
Property  Number:  219610750 
Status:  Unutiiifed 
Comment:  500  $q.  ft.  each,  most  recent  use — 

dining,  off-site  use  only. 

BIdg.  56739 

Fort  Hood 

Ft.  Hood  Co:  Coryell  TX  76544- 

Landholding  Agency:  Army 

Property  Numten  219610751 

Status:  Unutiliiod 


Comment:  506. 

dining,  off-si;  e  use  only. 
Bldgs.  56742-5^745 
Fort  H<kkI 


'  sq.  ft.,  most  recent  use — 


Ft.  Hood  Co:  Coryell  TX  76544- 
Landholding  Agency:  Army 
Property  Number:  219610752 
Status:  Unutilized 

Comment:  500  sq.  ft.  each,  most  recent  use — 
dining,  off-site  use  only. 

BIdg.  56749 

Fort  Hood 

Ft.  Hood  Co:  Coryell  TX  76544- 

Landholding  Agency:  Army 

Property  Number:  219610753 

Status:  Unutilized 

Conunent:  506.7  sq.  ft.,  most  recent  use — 
dining,  off-site  only. 

BIdg.  439 

Port  Hood 

Ft.  Hood  Co:  Coryell  TX  76544- 

Landholding  Agency:  Army 

Property  Number  219610754 

Status:  Unutilized 

Comment:  3983  sq.  ft.,  needs  rehab,  most 
lecont  use — admin.,  off-site  use  only. 

Bldgs.  2028-2034.  2038 

Fort  Hood 

Ft  Hood  Co:  Cofyell  TX  76544- 

Landholding  Agency:  Army 

Property  Number  219610756 

Status:  Unutilized 

Craiment  4508  sq.  ft  each,  needs  rehab, 
most  recent  use — ^vehicle  maint  shop,  off- 
site  use  only. 

Bidg.  2046 

Fort  Hoed 

Ft  Hood  Co:  Coryell  TX  76844- 

Landholding  Agency:  Army 

Property  Number:  210610757 

Status:  Unutilized 

Comment  2700  sq.  ft.,  needs  rehab,  most 

recent  use — storage,  off-site  use  only. 
BIdg.  4276A 
Fort  Hood 

Ft  Hood  Co:  Qxyell  TX  76544- 
Landholding  Agency:  Army 
Property  Number  219610758 
Status:  Unutilized 
Comment  40  sq.  ft.,  needs  rehab,  most  recent 

use — storage,  off-site  use  only. 
BIdg.  57020 
FOTtHood 

Ft  Hood  Co:  Coryell  TX  76544- 
Landholding  Agency:  Army 
Property  Number  219610760 
Status:  Unutilized 
Comment:  33792  sq.  ft.,  needs  rehab,  most      • 

recent  use — storage,  off-site  use  only. 
BIdg.  4221 
F«lHood 

Ft  Hood  Co:  Coryell  TX  76544- 
Landholding  Agency:  Army 
Property  Number  219610762 
Status:  Unutilized 
Comment:  44096  sq.  ft,  needs  rehab,  most 

recent  use — laundry,  off-site  use  only. 
BIdg.  4276 
Fort  Hood 

Ft.  Hood  Co:  Coryell  TX  76544- 
Landholding  Agency:  Army 
Property  Number  219610765 
Status:  Unutilized 
(Comment:  3772  sq.  ft.,  most  recent  use — boat 

plant,  off-site  use  only. 
BIdg.  2035 
Fort  Hood 
Ft.  Hood  Co:  Coryell  TX  76544- 


Landholding  Agency:  Army 
Property  Number  219610766 
Status:  Unutilized 
Conmient:  336  sq,  ft.,  needs  rehab,  most 

recent  use — dispatch  bldg.,  off-site  use 

only. 
BIdg.  2036 
Fort  Hood 

Ft  Hoed  Co:  Coryell  TX  76544- 
Landholding  Agency:  Army 
Property  Number:  219610767 
Status:  Unutilized 
Comment:  1350  sq.  ft.,  needs  rehab,  most 

recent  use — repair  shop,  off-site  use  only. 
Bldgs.  56738,  56647 
Fort  Hood 

Ft.  Hood  Co:  Coryell  TX  76544- 
Landholding  Agency:  Army 
Property  Number  219610768 
Status:  Unutilized 

Comment:  Needs  rehab,  off-site  use  only. 
Bldg.  P-8224B 

Fort  Sam  Houston  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number  219610783 
Status:  Underutilized 
Comment  1126  gross  sq.  ft,  needs  rehab, 

presence  of  lead  base  paint,  most  recent 

use — Camily  housing. 

5  Bldgs.,  Family  Quarters 
Hayes  Housing  Complex,  Fort  Bliss 
El  PsBo  Co:  El  Paso  TX  79916- 
Location:  2126A/B,  2148A/B,  2218A/B, 

2230A/B,  2245A/B 
Landholding  Agency:  Army 
Property  Number  219620233 
Status:  Unutilized 
Comment:  769  sq.  ft,  needs  rehab,  possible 

asbestos/lead  paint  off-sits  use  only. 

12  Bldgs.,  Family  Quarters 

Hayes  Housing  Complex,  Fort  Bliss 

El  Paso  Co:  El  Paso  TX  79916- 

Location:  2106A/B,  2144A/B,  21S6A/B, 
2164A/B,  2172A/B,  2194A/B,  2220A/B, 
2228A/B,  2234A/B.  2238A/B,  2244A/B, 
22MA/B 

Landholding  Agency:  Army 

Property  Number  219620234 

Status:  Unutilized 

Comment:  916  sq.  ft.,  needs  rehab,  possible 
asbestos/lead  paint,  off-site  use  only. 

11  Bldgs.,  Family  Quarters 

Hayes  Housing  Complex,  Fort  Bliss 

El  Paso  Co:  El  Paso  TX  79916- 

Uxation:  2105A/B.  2127A/B.  2137A/B, 
2191A/B.  2205A/B.  2206A/B,  2216A/B, 
2219A/B,  2231A/B.  2241A/B,  2250A/B 

Landholding  Agency:  Army 

Property  Number:  219620235 

Status:  Unutilized 

Comment:  896  sq.  ft.,  needv  rehab,  possible 
asttestos/lead  paint,  off-site  use  only. 

17  Bldgs..  Family  Quarters 

Hayes  Housing  Complex,  Fort  Bliss 

El  Paso  Co:  El  Paso  TX  79916- 

Location:  2129A/B,  2147A/B,  2150A/B, 
2153A/B,  2158A/B,  2161A/B,  2167 A/B, 
2173A/B,  2179A/B,  2183A/B,  2186A/B, 
2193A/B,  2209A/B,  2217A/B,  2227 A/B. 
2237  A/B, 2249A/B 

Landholding  Agency:  Army 

Property  Number  219620236 

Status:  Unutilized 

Conunent:  911  sq.  ft.,  needs  rehab,  possible 
asbcstos/lcnd  paint,  off-sitn  usn  only. 
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35  Bldgs.,  Family  Quarters 

Hayes  Housing  Complex,  Port  Bliss 

El  Paso  Co:  El  Paso  TX  79916- 

Location:  2108,  2109,  2111.  2113,  2119,  2124, 
2128,  2134.  2140,  2142,  2145,  2151,  2162, 
2163,  2168,  2171,  2174,  2176.  2182,  2184, 
2188,  2192.  2195,  2202,  2203,  2212,  2223, 
2224,  2226.  2232,  2238,  2242,  2246,  2132, 
2152  .J 

Landholding  Agency:  Anny 

Pit^rty  Number:  219620237 

Status:  Unutilized 

Comment:  913  sq.  ft,  needs  rehab,  possible 
asbestos/lead  paint,  off-site  use  only. 

Bldg.  P-1 

Bay  City  Memorial  Reserve  Center 

Bay  City  Co:  Matagorda  TX  77414-3813 

Landholding  Agency:  Army 

Property  Number  219620719 

Status:  Unutilized 

Comment:  4408  sq.  ft.,  possible  asbestos/lead 

paint,  possible  lease  restrictions,  most 

recent  use — reserve  center. 

Bldg.  P-3 

Bay  City  Memorial  Reserve  Center 

Bay  City  Co:  Matagorda  TX  77414-3813 

Landholding  Agency:  Army 

Property  Number:  219620720 

Status:  Unutilized 

Comment:  1798  sq.  ft.,  possible  asbestos/lead 
paint,  possible  lease  restrictions,  most 
recent  use — vehicle  maint.  shop. 

Bldg.P-5 

Bay  City  Memorial  Reserve  Center 

Bay  City  Co:  Matagorda  TX  77414-3813 

Landholding  Agency:  Army 

Property  Number:  219620721 

Status:  Unutilized 

Comment:  56  sq.  ft.,  possible  asbestos/lead 

paint,  possible  lease  restrictions,  most 

recent  use — shed. 
Bldg.  57015 
Fort  Hood 

Ft  Hood  Co:  Coryell  TX  76544-, 
Landholding  A^ncy:  Army 
Property  Number:  219620722 
Status:  Unutilized 
Comment:  7680  sq.  ft.,  needs  rehab,  most 

recent  use — storage,  off-site  use  only. 
Bldg.  57016 
Fort  Hood 

Ft  Hood  Co:  Coryell  TX  76544- 
Landholding  Agency:  Army 
Property  Number:  219620723 
Status:  Unutilized 
Comment:  7680  sq.  ft.,  needs  rehab,  most 

recent  use — storage,  off-site  use  only. 

Bldg.  53 
Fort  Hood 

Ft  Hood  Co:  Coryell  TX  76544- 
Landholding  Agency:  Army 
Property  Number:  219620724 
Status:  Unutilized 

Comment:  3746  sq.  ft.,  most  recent  use — 
chapel,  off-site  use  only. 

Bldg.  2808 

Fort  Hood 

Ft  Hood  Co:  Coryell  TX  76544- 

Landholding  Agency:  Army 

Property  Niimter:  219620725 

Status:  Unutilized 

Comment:  3746  sq.  ft.,  most  recent  use — 

chapel,  off-site  use  only. 
Bl(lg.S-655 


Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number  219620728 

Status:  Unutilized 

Comment  3296  sq.  ft,  presence  of  asbestos/ 

lead  paint,  most  recent  use — storage, 

possible  National  Historic  Pres.  Act 

requirements. 
Bldg.  2202 
Port  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number  219620741 
Status:  Unutilized 
Conunent:  3525  sq.  ft.,  needs  rehab,  most 

recent  use — chapel. 
9  Bldgs.,  Family  Quarters 
Hayes  Housing  Complex,  Fort  Bliss 
El  Paso  Co:  El  Paso  TX  79916— 
Location:  2125A/B,  2135A/B,  2159A/B, 

2175A/B,  2197 A/B,  2201A/B,  2213A/B 

2221AyB, 2243A/B 
Landholding  Agency:  Army 
Property  Number:  219620742 
Status:  Unutilized 
Comment:  903  sq.  ft.  each,  needs  rehab,  most 

recent  use — fomily  quarters,  presence  of 

asbestos/lead  paint,  off-site  use  only. 

14  Bldgs.,  Family  Quarters 

Hayes  Housing  Complex,  Fort  Bliss 

El  Paso  Co:  El  Paso  TX  79916— 

LocaUon:  2120A/B,  2121  A/B,  21 31  A/B, 
2157A/B,  2166A/B,  2177A/B,  2185A/B, 
2200A/B,  2210A/B,  2211A/B,  2229A/B, 
2235A/B,  2240A/B,  2247A/B 

Landholding  Agency:  Army 

Property  Number:  219620743 

Status:  Unutilized 

Conunent:  899  sq.  ft.  each,  needs  rehab,  most 
recent  use — femily  quarters,  presence  of 
asbestos/lead  paint,  off-site  use  only. 

35  Bldgs.,  Family  Quarters 

Hayes  Housing  Complex,  Fort  Bliss 

El  Paso  Co:  El  Paso  TX  79916— 

Location:  2107,  2110,  2112,  2114,  2122,  2123, 
2130,  2133,  2136,  2138,  2146,  2149,  2154. 
2155,  2165,  2169,  2170,  2178,  2180,  2181, 
2187,  2189,  2190,  2196,  2198.  2204,  2207, 
2208,  2215,  2222,  2225,  2233,  2236,  2248, 
2251— A/B 

Landholding  Agency:  Army 

Property  Number:  219620744 

Status:  Unutilized 

Comment:  776  sq.  ft.  each,  needs  rehab,  most 
recent  use — family  quarters,  presence  of 
asbestos/lead  paint,  off-site  use  only. 

Virginia 

Bldg.  T303 

Port  Picket 

W.  33rd  Street 

Blackstone  Co:  Nottoway  VA  23824- 

Landholding  Agency:  Army 

Property  Number:  219440446 

Status:  Underutilized 

Comment:  1750  sq.  ft,  1  story  wood  frame, 

most  recent  use — conffnement  facility, 

need  repairs. 

Bldg.  T2800 

FortPicltet 

Off  Armistead  Road 

Blackstone  Co:  Nottoway  VA  23824- 

Landholding  Agency:  Army 

Property  Number:  219440447 


Status:  Underutilized 

Comment:  2056  sq.  ft.,  1  story  wood  frame. 

most  recent  use— clinic,  need  repairs. 
Bldg.  T2857 
Fort  Picket 
Off  Armistead  Road 
Blackstone  Co:  Nottoway  VA  23824- 
Landholding  Agency:  Army 
Property  Number:  219440448 
Status:  Underutilized 
Comment:  2987  sq.  ft.,  1  story  wood  fawne, 

most  recent  use — admin. 
Bldg.  TT0104 
Fort  A.P.  Hill 

Bowling  Green  Co:  Caroline  VA  22427-5000 
Landholding  Agency:  Army 
Property  Number:219520217 
Status:  Unutilized 
Comment:  1464  sq.  ft,  l-story  most  recent 

use — training,  niaeds  rehab,  off-site  use 

only. 
Bldg.  TT0105 
Fort  A.P.  Hill 

Bowling  Green  Co:  Caroline  VA  22427-5000 
Landholding  Agency:  Army 
Property  Number:  219520218 
Status:  Unutilized 
Comment:  2273  sq.  ft.,  1-story,  most  recent 

use — storage,  off-site  use  only. 

Bldg.  T00103 

Fort  A.P.  Hill 

Bowling  Green  Co:  Caroline  VA  22427-5000 

Landholding  Agency:  Army 

Property  Number  219610789 

Status:  Unutilized 

Comment:  430  sq.  ft.,  presence  of  asbestos. 

most  recent  use — barber  shop,  off-site  use 

only. 

Bldg.  602,  Fort  Eustis 

Ft  Eustis  VA  23604 

Landholding  Agency:  Army 

Property  Number:  219620729 

Status:  Unutilized 

Comment:  2368  sq.  ft.,  l-story  brick,  most 

recent  use — storage,  presence  of  asbestos, 

off-site  use  only. 
Bldg.  74 
Fort  Monroe 
Ft  Monroe  VA  23651- 
Landholding  Agency:  Army 
Property  Number:  219620730 
Status:  Unutilized 
Comment:  284  sq.  ft.,  needs  repair,  most 

recent  use — storage,  off-site  use  only. 

Bldg.  75 
Fort  Monroe 
Ft  Monroe  VA  23651- 
Landholding  Agency:  Army 
Property  Number:  219620731 
Status:  Unutilized 

Comment:  171  sq.  it.,  needs  repair,  most 
recent  use — storage,  off-site  use  only. 

Bldg.  T-99 
Fort  Monroe 
Ft  Monroe  VA  23651- 
Landholding  Agency:  Army 
Propery  Number:  219620732 
Status:  Unutilized 

Comment:  7410  sq.  ft.  most  recent  use — 
storage,  off-site  u.sc  only- 

Bldg.  T-193 

Fort  Monroe 

Ft  Monroe  VA  13651 

LanHhnldinK  Agen«;y:  Army 
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Property  Nuiiber:  21962d733 

Status:  Unutilized 

Comment:  24|5  sq.  ft.,  most  recent  use — 

training,  of]^site  use  only. 
Bldg.  T-194 
Fort  Monroe 
Ft.  Monroe  VA  23651- 
Landholding  Agency:  Army 
Property  Nuniber:  219620734 
Status:  UnutiCzed 
Comment:  19$0  sq.  ft.,  most  recent  use — 

office,  off-ske  use  only. 

Bldg.  T-195   I 

Fort  Monroe 

Ft.  Monroe  vA  23651- 

Landholding  Agency:  Army 

Property  NunAer:  219620735 

Status:  Unutilized 

Comment:  1830  sq.  ft.,  most  recent  use — 

office,  off-site  use  only. 
Bldg.  T-196 
Fort  Monroe  | 
Ft.  Monroe  VA  23651- 
Landholding  Agency:  Army 
Property  Num|t>er:  219620736 
Status:  Unutilized 
Commeat:  1500  sq.  ft.,  most  recent  use — 

office/storage,  off-site  use  only. 
Bldg.  T-248 
Fort  Monroe 
Ft.  Monroe  VA  23651- 
Landholding  Agency:  Army 
Property  Number  219620737 
Status:  Unutilized 
Conunent:  1894  sq.  ft,  most  recent  use — 

office,  off-site  use  only. 
Bldg.T-249    I 
Fort  Monroe   I 
Ft.  Monroe  VA  23651- 
Landholding  Agency:  Army 
Property  Number  219620738 
Status:  Unutilized 
Conunent:  19Q9  sq.  ft.,  most  recent  use — 

office,  off-site  use  only. 

Bldg.  T-259 
Fort  Monroe 
Ft.  Monroe  VA  23651- 
Landholding  Agency:  Army 
Property  Number  219620739 
Status:  Unutilized 

Comment:  1980  sq.  ft,  most  recent  use — 
office,  off-site  use  only. 

Washington 

Reserve  Centei.  Longview 
14  Port  Way 

Longview  Co:  powlitz  WA  98632- 
Landholding  Agency:  Army 
Property  Number  219320368 
Status:  Unutill 

Comment:  17,034  sq.  ft.,  1-story  training 
facility,  scheduled  to  be  vacated  9/93. 

Wisconsin 

Bldg.  7174,  Pott  McCoy 

Ft  McCoy  Co:  Monroe  Wl  54656- 

Landholding  Agency:  Army 

Property  Numl  »er  219320372 

Status:  Unden  tilized 

Comment:  846  5  sq.  ft.,  1 -story,  presence  of 
iislxisto.s,  noi  d.s  njhal).  used  intermittently 
by  Army,  m«  ist  recent  use — gen.  purpose 
warehouse. 

Bldg.  7176,  Fol  McCoy 


Ft  MjO)v  Cn 


Monroe  WI  546,56- 


Landholding  Agency:  Army 

Property  Number  219320373 

Status:  Underutilized 

Conunent:  5415  sq.  ft.,  1-story,  presence  of 
asbestos,  needs  rehab,  used  intmnittently 
by  Army,  most  recent  use — gen.  purpose 
warehouse. 

Bldg.  7261,  Fort  McCoy 

Ft.  McCoy  Co:  Monroe  WI  54656- 

Landholding  Agency:  Army 

Property  Number  219320374 

Status:  Unutilized 

Conunent:  4800  sq.  ft.,  1 -story,  presence  of 
asbestos,  needs  rehab,  used  intermittently 
by  Army,  most  recent  use — gen.  purpose 
warehouse. 

Bldg.  2321 

Fort  McCoy 

Ft.  McCoy  Co:  Monroe  WI  54656- 

Landholding  Agency:  Army 

Property  Number  219430225 

Status:  Unutilized 

Comment:  682  sq.  ft.,  1 -story,  needs  rehab, 

most  recent  use — ^heat  plant 
Bldg.  2673 
Fort  McCoy 

Ft  McCoy  Co:  Monroe  Wl  54656- 
Landholding  Agency:  Army 
Property  Number  219430226 
Status:  Unutilized 
Conunent:  13,515  sq.  ft,  1-story,  needs  rehab, 

most  recent  use — theater. 
Bldg.  2110 
Fort  McCoy 

Ft  McCoy  Co:  Monroe  WI  54656- 
Landholding  Agency:  Army 
Property  Number  219430232 
Status:  Unutilized 
Conunent:  18,270  sq.  ft,  l-story,  needs  rehab, 

most  recent  use — vehicle  maint 
Bldg.  2320 
Fort  McCoy 

Ft  McCoy  Co:  Monroe  WI  54656- 
Landholding  Agency:  Army 
Property  Number  219430233 
Status:  Unutilized 
Comment:  33,345  sq.  ft,  1-story,  needs  reh4b* 

most  recent  use — vehicle  maint 
Bldg.  2763 
Fort  McCoy 

Ft.  McCoy  Co:  Monroe  WI  54656- 
Landholding  Agency:  Army 
Property  Number  219430236 
Status:  Unutilized 
Conunent:  3250  sq.  ft.,  1-story,  needs  rehab, 

most  recent  use — admin. 
Bldg.  2755 
Fort  McCoy 

Ft.  McCoy  Co:  Monroe  Wl  54656- 
Landholding  Agency:  Army 
Property  Number  219430239 
Status:  Unutilized 
Comment:  168  sq.  ft,  1-story,  needs  rehab, 

most  recent  use — dispatch  bldg. 
Bldg.  850 
Fort  McCoy 

Ft  McCoy  Co:  Monroe  WI  54656- 
Landholding  Agency:  Army 
Property  Number  219430243      . 
Status:  Unutilized 
Comment:  2350  sq.  ft.,  1-story,  needs  rehab, 

most  recent  use— dining  facility. 
Bldg.  240,  Fort  McCoy 
Ft.  McCoy  Co:  Monroe  WI  54656-5162 


Landbolding  Agency:  Army 

Property  Number  219520219 

Status:  Underutilized 

Comment:  1750  sq.  ft.,  1-story,  needs  rehab, 

most  recent  use — admin. 
U.S.  Army  Reserve  Center 
2310  Center  Street 
Racine  Co:  Racine  WI  53403-3330 
Landholding  Agency:  Army 
Property  Number  219620740 
Status:  Unutilized 
Conunent:  3  bldgs.  (14,137  sq.  ft.)  on  3  acres, 

needs  repair,  most  recent  use — office/ 

storage/trainiqg. 

Land  (by  State) 

Alaska 

Harding  Lake  Recreation  Area 
'Tort  Richardson 
Anchorage  AK 
Landholding  Agency:  Army 
Property  Number  219540009 
Status:  Underutilized 
Comment:  25.5  acres,  most  recent  use — 
recreation. 

California 

U.S.  Army  Reserve  Center 
Mountain  Lakes  Industrial  Park 
Redding  Co:  Shasta  CA 
Landholding  Agency:  Army 
Property  Number  219610645 
Status:  Unutilized 

Comment  5.13  acres  within  a  light  industrial 
park. 

Georgia 

Land  (Railbed) 
Fort  Benning 

Ft  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219440440 
Status:  Unutilized 

Comment:  17.3  acres  extending  1.24  miles, 
no  knoMm  utilities  potential. 

Minnesota 

Land 

Twin  Cities  Army  Anununition  Plant 

New  Brighton  Co:  Ramsey  MN  55112- 

Landholding  Agency:  Army 

Property  Number  219120269 

Status:  Underutilized 

Conunent:  Approx.  25  acres,  possible 

contamination,  secured  area  with  alternate 

access. 

Nevada 

Parcel  A 

Hawthorne  Army  Ammunition  Plant 
Hawthorne  Co:  Mineral  NV  89415- 
Location:  At  Foot  of  Eastern  slope  of  Mount 

Grant  in  Wassuk  Range  &  S.W.  edge  of 

Walker  Lane 
Landholding  Agency:  Army 
Property  Number  219012049 
Status:  Unutilized 
Comment:  160  acres,  road  and  utility 

easements,  no  utility  hookup,  possible 

flooding  problem. 
Parcel  B 

Hawthorne  Army  Ammunition  Plant 
Hawthorne  Co:  Minenil  NV  89415- 
Location:  At  Foot  of  Eastern  slope  of  Mount 

Grant  in  Wassuk  Range  &  S.W.  edge  of 

Walker  Lane 
LiiiMlholcling  Agency:  Army 
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Property  Number  219012056 

Status:  Unutilized 

Comment:  1920  acres,  road  and  utility 

easements,  no  utility  hookup,  possible 

flooding  problem. 

Parcel C 

Hawthorne  Army  Ammunition  Plant 

Hawthorne  Co:  Mineral  NV  89415- 

Location:  South-southwest  of  Hawthorne 
along  HWAAP's  South  Magazine  Area  at 
Western  edge  of  State  Route  359 

Landholding  Agency:  Army 

Property  Number:  219012057 

Status:  Unutilized 

Comment:  85  acres,  road  ft  utility  easements, 
no  utility  hookup. 

Parcel D 

Hawthorne  Army  Ammunition  Plant 

Hawthorne  Co:  Mineral  NV  8941  &- 

Location:  South-southwest  of  Hawthorne 
along  HWAAP's  South  Magazine  Area  at 
western  edge  of  State  Rftute  359 

Landholding  Agency:  Army 

Property  Number:  219012058 

Status:  Unutilized 

Comment:  955  acres,  road  ft  utility 
easements,  90  utility  hookup. 

New  York 

Land— 6.965  Acres 
Dix  Avenue 

Queensbiuy  Co:  Warren  NY  12801- 
Landholding  Agency:  Army 
Property  Number  219540018 
Status:  Unutilized 

Commenfc  6.96  acres^f  vacant  land,  located 
in  industrial  area,  potential  utilities. 

Ohio 

5  acres 

Doan  U.S.  Army  Reserve  Center 
Portmonth  Co:  Scioto  OH  49662- 
Landholding  Agency:  Army 
Property  Number  219320313  ^ 

Status:  Unutilized 

Conunent:  5  acres  including  paved  roads, 
parking,  sidewalks,  etc. 

Teimessee 

Holston  Array  Ammunition  Plant 
Kingsport  Co:  Hawkins  TN  61299-6000 
Landholding  Agency:  Army 
Property  Niunber:  219012338 
Status:  Unutilized 
Comment:  8  acres;  unimproved;  could 

provide  access;  2  acres  unusable;  near 

explosives. 

Texas 

Vacant  Land,  Port  Sam  Houston 

All  of  Block  1800,  Portions  of  Blocks  1900, 

3100  and  3200 
San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number  219220438 
Status:  Unutilized 
Comment:  244.47  acres,  85%  located  in 

floodplain,  possibility  of  unexploded 

ordnance. 
Old  Camp  Bullis  Road 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number  219420461 
Status:  Unutilized 

Comment:  7.16  acres,  rural  gravel  road. 
Camp  Bullis.  Tract  9 


Port  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number  219420462 

Status:  UnutiUzed 

Comment:  1.07  acres  of  undeveloped  land. 

Castner  Range 

Fort  Bliss 

El  Paso  Co:  El  Paso  TX  79916- 

Landholding  Agency:  Army 

Property  Number  219610788 

Status:  Unutilized 

Comment:  approx.  56.81  acres,  portion  in 

floodway,  most  recent  use — recreation 

picnic  parL 

Stthdble/Uaavailable  Prapvtin 

Buildings  (by  State) 

Arizona 

Bldg.  S-306 

Yuma  Proving  Ground 

Yuma  Co:  Yuma/La  Paz  AZ  85365-9104 

Landholding  Agency:  Army 

Property  Number  219420346 

Status:  Unutilized 

Comment:  4103  sq.  ft.,  2-story,  needs  major 

rehab,  scheduled  to  be  vacated  on  or  about 

2/95. 

Colorado 

Bldg.  P-1388 

Fort  Carson 

Colorado  Springs  Co:  El  Paso  00  80913- 

Landholding  Agency:  Army 

Property  Number  219430134 

Status:  Unutilized 

Comment:  240  sq.  ft.,  l-story  steel  structure, 

needs  rehab,  secure  area  with  alternate 

access,  off-site  use  only. 

Geoigia 

Bldg.  T201.  Fort  Stewart 

Hinesville  Co:  Liberty  GA  31314- 

Landholding  Agency:  Army 

Property  Number  219420357 

Status:  Unutilized 

Comment:  2929  sq.  ft.,  1-story  wood  frame, 

needs  repair,  most  recent  use— «fftc6S,  off- 
site  use  only. 
Bldg.  T-902,  Pan  Stewart 
Hinesville  Co:  Liberty  GA  31314- 
Landholding  Agency:  Army 
Property  Number  219420360 
Status:  Unutilized 
Comment:  2990  sq.  ft.,  1-story  wood  frame, 

needs  repair,  most  recent  use — offices,  off- 

siste  use  only. 
Bldg.  704,  Fort  Stewart 
Hinesville  Co:  Liberty  GA  31314- 
Landholding  Agency:  Army 
Property  Number  219420364 
Status:  Unutilized 
Comment:  2028  sq.  ft.,  1 -story,  needs  major 

repair,  most  recent  use — admin. 
Bldg.  TT0791 
Fort  Stewart  - 

Hinesville  Co:  Liberty  GA  31314- 
Landholding  Agency:  Army 
Property  Number  219440408 
Status:  Unutilized 
Comment:  1440  sq.  ft.,  l-story  aluminum 

frame,  seeds  rehab,  most  recent  use — aces. 

bcility,  off-aite  use  only. 
Bldg.  TT0792 
Fort  Stewart 


Hinesville  Co:  Liberty  GA  31314- 

Landbolding  Agency:  Army 

Property  Number:  219440409 

Status:  Unutilized 

Comment:  1440  sq.  ft.,  l-stny  aluminum 

frame,  needs  rehab,  most  recent  use — aces. 

facility,  off-site  use  only. 

Bldg.  TT0793 

Fort  Stewart 

Hinesville  Co:  Liberty  GA  31314- 

Landholding  Agency:  Army 

Property  Number  219440410 

Status:  Unutilized 

Comment:  1440  sq.  ft.,  1 -story  aluminum 

frame,  needs  rehab,  most  recent  use — aces. 

fecility,  off-site  use  only. 
Bldg.  4090 
Fort  Benning 

Ft  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219630007 
Status:  Underutilized 
Comment:  3530  sq.  ft,  most  recent  use — 

chapel,  off-site  use  only. 

Hawaii 

Bldg.  S-275 

Fort  OeRussy 

Honolulu  HI  96815- 

Landholding  Agency:  Army 

Property  Number:  219540014 

Status:  Unutilized 

Conunent:  26047  gross  sq.  ft.,  some  termite 

damage,  most  recent  use — office/ workshop. 

limitations  on  use  (PL90-110,  Sec  809). 

Kansas 

Bldg.  T-201 4 .  Fort  Riley 

Ft  Riley  KS  66442- 

Landholding  Agency:  Army 

Property  Number  219520112 

Status:  Unutilized 

Comment:  4856  sq.  ft.,  2-story  wood  frame, 

most  recent  use — admin.,  presence  of 

asbestos,  poor  condition. 

Bldg.  T-201 7,  Fort  Riley 

Ft  Riley  KS  66442- 

Landholding  Agency:  Army 

Property  Number  219520113 

Status:  Unutilized 

Conunent:  3292  sq.  ft,  2-stsxy  wood  frame, 

most  recent  use — admin.,  presence  of 

asbestos,  poor  condition. 
Bldg.  T-201 9,  Fort  Riley 
Ft.  Riley  KS  66442- 
Landholding  Agency:  Army 
Property  Number  219520114 
Status:  Unutilized 
Comment:  2353  sq.  ft.,  1-story  wood  frame, 

most  recent  use — admin.,  presence  of 

asbestos,  poor  condition. 
Bldg.  3210.  Fort  Riley 
Ft  Riley  KS  66442- 
Landholding  Agency:  Army 
Property  Number  219520192 
Status:  Unutilized 
Comment  190  sq.  ft..  1-story,  needs  rehab, 

{xesence  of  asbestos. 

Kentucky 

Bldg.  05713.  Port  Campbell 
Ft.  Campbell  Co:  Christian  KY  422213- 
L,andholding  Agency:  Army 
Property  Number  219410341 
.Status:  Unutilized 
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Comment  10M4  ^.  ft,  1-stoiy,  needs  rehab, 
presence  of  asbestos,  moat  recent  use— 
maintenance  shop. 

Louisiana  I 

Bldg.  3322.  Fort  Wk 
Texas  Avenue 

Ft  Polk  Co:  Vemon  Parish  LA  71459- 
Landholding  Ageacy:  Anny 
Property  Number.  219440441 
Status:  Underutiliced 

Comment:  480  sq.  ft,  1  story,  need  repairs, 
most  recent  usoi— offices. 

Maryland 

Bldgs.  TMA4,  TMA5,  TMA8,  TMA9 

Fort  George  G.  Maade 

Ft  Meade  Co:  An»e  Arundel  MD  20755-5115 

Landhoiding  Ageacy:  Army 

Property  Number:  219320292 

Status:  Unutilized 

Comment:  approx  800  sq.  ft.  steel  plate, 

gravel  base  ammunition  storage  area,  fair 

condition. 

Montana 

USARC  Bozeman  Reserve  Center 

32  South  Tracy  Ave. 

Bozeman  Co:  Gallatin  MT 

Landhoiding  Ageacy:  Army 

Property  Number:  219420391 

Status:  Unutilized 

Comment:  15236  tq.  ft.,  3-story  reserve  center 
on  .54  acres,  bldg.  on  National  Register  of 
Historic  Places,  secured  with  alternate 
access 

GSA  Number;  7-D-MT-0605. 

Nevada  I 

U.S.  Army  Reserve  Center 

685  East  Plumb  L«ne 

Reno  Co:  Washoe  NV  89502- 

Landholding  Agency:  Army 

Property  Number  219340180 

Status:  Unutilized 

Comment:  11457  |q.  ft.  Reserve  Center  and 
2611  sq.  it.  vehicle  repair  shop  on  4.29 
acres,  presence  of  asbestos,  1 -story  each, 
perpetual  easement  for  road  right  of  way  50 
ft.  from  prop. 

New  Jersey 

Bldg.  3305 

Armament  Research,  Dev.  and  Eng.  Center 

Picatiimy  Arsenal  Co:  Morris  NJ  07806-5000 

Landhoiding  Ageitcy:  Army 

Property  Number: ,  2 1 9540002 

Status:  Underutilised 

Comment:  12000  iq.  ft,  1-story,  most  recent 

use — admin  anq  R&D  activities. 
Bldg.  1104 

Armament  Research,  Dev.  and  Eng.  Center 
Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 
Landhoiding  Agency:  Army 
Property  Number  219540003 
Status:  Unutilized| 
Comment  1320  sd.  ft,  2-8tory,  fire/electrical/ 

safety  code  violations,  need  repairs,  most 

recent  use — fom&ly  housing. 
Bldg.  1105 

Armament  Research,  Dev.  and  Eng.  Center 
Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 
Landhoiding  AgeQcy:  Army 
Property  Numbenj  2 19540004 
Status:  Unutilizedl 
Comment:  2806  s(J.  ft,  3-story,  fire/electrical 

safiety  code  violations,  need  repairs,  most 

recent  use — bngly  housing. 


Bldg.  1113 

Aimamcnt  Research,  Dev.  ft  Eng.  Center 

Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 

Landhoiding  Agency:  Army 

Property  Number  219540005 

Status:  Unutilixed 

Comment:  1580  sq.  ft,  2  story,  fire/electrical/ 

•afety  code  violations,  need  repairs,  most 

recent  use— bmily  housing. 
Bldg.  1117 

Aimament  Research,  Dev.  ft  Eng.  Center 
Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 
Landhoiding  Agency:  Army 
Property  Number  219540006 
Status:  Unutilized 
Comment  1784  sq.  ft,  2  story,  fire/electrical/ 

safety  code  violations,  need  repairs,  most 

recent  use — femily  housing. 

Bldg.  1118 

Armament  Research,  Dev.  ft  Eng.  Center 

Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 

Landhoiding  Agency:  Army 

Property  Number:  219540007 

Status:  Unutilized 

Comment:  648  sq.  ft.,  1  story,  Rre/electrical/ 

safisty  code  violations,  need  repairs,  most 

recent  use— family  housing. 
Bldg.  1392 

Armament  Research,  Dev.  ft  Eng.  Center 
Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 
Landhoiding  Agency:  Army 
Property  Number:  219540008 
Status:  Unutilized 
Comment:  1128  sq.  ft,  1  story,  fire/electrical/ 

safety  code  violations,  need  repairs,  most 

recent  use — family  housing. 

Texas 

Bldg.  P-2000,  Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

I,andholding  Agency:  Army 

Property  Number  219220389 

Status:  Unutilized 

Comment:  49,542  sq.  ft,  3-8tory  brick 

structure,  within  National  Landmark 

Historic  District. 
Bldg.  P-2001,  Fort  Sam  Houston 
San  Antonio  Co:  Bexar  TX  78234-5000 
Landhoiding  Agency:  Army 
Property  Number:  219220390 
Status:  Underutilized 
Comment:  16,539  sq.  ft,  4-story  brick 

structure,  within  National  Landmark 

Historic  District. 
Bldg.  T-189,  Fort  Sam  Houston 
San  Antonio  Co:  Bexar  TX  78234-5000 
Landhoiding  Agency:  Army 
Property  Number  219220402 
Status:  Underutilized 
Comment:  11,949  sq.  ft,  4-story  brick 

structiire,  within  National  Landmark 

Historic  District,  possible  lead 

contamination. 

Bldg.  P-8249 

Fort  Sam'  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landhoiding  Agency:  Anny 

Property  Number  219440455 

Status:  Excess 

Comment:  2775  sq.  ft,  1  story  wood  frame, 

lead  paint,  off-site  removal  only,  most 

recent  use — family  housing. 
Bldg.  S-1461 

Fort  Sam  Houston  Co:  Bexar  TX  78234-5000 
Landhoiding  Agency:  Army 


Property  Number.  219610772 

Status:  UnutilizBd 

Comment  11568  gross  sq.  ft,  presence  of 

asbestos/lead  base  paint  most  recent  i 

admin.,  off-site  use  only. 
Bldg.  T-5114 

Fort  Sam  Houston  Co:  Bexar  TX  78234-5000 
Landhoiding  Agency:  Army 
Property  Number  219610777 
Status:  Unutilized 
Comment:  3612  gross  sq.  ft,  presence  of 

asbestos/lead  base  paint,  most  recent  use — 

dining  hall,  off-site  use  only. 
Bldg.  T-5124 

Fort  Sam  Houston  Co:  Bexar  TX  78234-5000 
Landhoiding  Agency:  Army 
Property  Number  219610778 
Status:  Unutilized 
Comment:  3499  gross  sq.  ft.,  presence  of 

asbestos/lead  base  paint,  most  recent  use — 

dining  facility,  off-site  use  only. 
Bldg.  P-6088  thru  P-6091 
Fort  Sam  Houston  Co:  Bexar  TX  78234-5000 
Landhoiding  Agency:  Army 
Property  Number  219610781 
Status:  Unutilized 
Comment:  465  gross  sq.  ft.,  presence  of  lead 

base  paint,  needs  repair,  most  recent  use — 

storage,  off-site  use  only. 
Bldg.  T-6101 

Fort  Sam  Houston  Co:  Bexar  TX  78234-5000 
Landhoiding  Agency:  Army 
Property  Number  219610782 
Status:  Unutilized 
Comment:  400  sq.  ft.,  presence  of  lead  base 

paint,  most  recent  use — dispatch  office,  off- 
site  use  only. 

Virginia 

Bldg.  T-3004,  Fort  Pickett 

Blackstone  Co:  Nottoway  VA  23824- 

Landholding  Agency:  Army 

Property  Number  219310317 

Status:  Unutilized 

Comment:  2350  sq.  ft.,  1- story  wood  frame, 

needs  repair,  most  recent  use — clinic. 
Bldg.  T-3022,  Fort  Pickett 
Blackstone  Co:  Nottoway  VA  23824- 
Landholding  Agency:  Army 
Property  Number  219310318 
Status:  Underutilized 
Comment:  5310  sq.  ft.,  2-story  wood  frame, 

needs  repair,  most  recent  use — barracks. 
Bldg.  T3023,  Fort  Pickett 
Blackstone  Co:  Nottoway  VA  23824- 
Landholding  Agency:  Army 
Property  Number  219310319 
Status:  Underutilized 
Conunent:  5310  sq.  ft.,  2-story  wood  frame, 

na»ds  repair,  most  recent  use — barracks. 
Bldg.  T3024,  Fort  Pickett 
Blackstone  Co:  Nottoway  VA  23824- 
Landholding  Agency:  Army 
Property  Number  219310320 
Status:  Underutilized 
Comment  5310  sq.  ft.,  2-story  wood  frame, 

needs  repair,  most  recent  use — barracks. 
Bldg.  T3026,  Fort  Pickett 
Blackstone  Co:  Nottoway  VA  23824- 
Landholding  Agency:  Army 
Property  Number  219310321 
Status:  Underutilized 
Comment:  3550  sq.  ft.,  1-story  wood  frame, 

needs  repair,  most  recent  use — dining 

room. 
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BIdg.  T3025,  Fort  Pickett 

Blackstone  Co:  Nottoway  VA  23824- 

Landholding  Agency:  Army 

Property  Number:  219310322 

Status:  Underutilized 

Comment:  2950  sq.  ft.,  l-stofy  wood  frame, 

needs  repair,  most  recent  use — dining 

room. 
Bldg.  T3040,  Fort  Piclcett 
Blackstone  Co:  Nottoway  VA  23824- 
Landholding  Agency:  Army 
Property  Number.  219310323 
Status:  Underutilized 
Comment:  2950  sq.  ft.,  l-story  wood  frame, 

needs  repair,  most  recent  use — dining 

room. 
Bldg.  T304 1 ,  Fort  Pickett 
Blackstone  Co:  Nottoway  VA  23824- 
Landholding  Agency:  Army 
Property  Number:  219310324 
Status:  Underutilized 
Comment:  2950  sq.  ft.  2-8tory  wood  frame, 

needs  repair,  most  recent  use — dining 

room. 

Bldg.  T3049,  Fort  Pickett 

Blackstone  Co:  Nottoway  VA  23824- 

Landholdlng  Agency:  Army 

Property  Numben  219310325 

Status:  Underutilized 

Conunent:  2950  sq.  fL,  2-8tory  wood  frame, 

needs  repair,  most  recent  use — dining 

room. 

Bldg.  T3050,  Fort  Pickett 

Blackstone  Co:  Nottoway  VA  23824- 

Landholding  Agency:  Army 

Property  Number:  219310326 

Status:  Underutilized 

Comment:  2950  sq.  ft,  2-8tory  wood  frame, 

needs  repair,  most  recent  use — dining 

room. 

Bldg.  T3029,  Fort  Pickett 

Blackstone  Co:  Nottoway  VA  23824- 

Landholding  Agency:  Army 

Property  Number:  219310327 

Status:  Underutilized 

Comment:  5310  sq.  ft,  2-story  wood  frame, 

needs  repair,  most  recent  use — barracks. 
Bldg.  T3030,  Fort  Pickett 
Blackstone  Co:  Nottoway  VA  23824- 
Landholding  Agency:  Army 
Property  Number:  219310328 
Status:  Underutilized 
Comment:  5310  sq.  ft.,  2-story  wood  frwne, 

needs  repair,  most  recent  use — barracks. 
Bldg.  T3037,  Fort  Pickett 
Blackstone  Co:  Nottoway  VA  23824- 
Landholding  Agency:  Army 
Property  Number:  219310329 
Status:  Underutilized 
Covment:  5310  sq.  ft,  2-story  wood  fr^me, 

needs  repair,  most  recent  use — barracks. 
Bldg.  T3038,  Fort  Pickett 
Blackstone  Co:  Nottoway  VA  23824- 
Landholding  Agency:  Army 
.  Property  Number:  219310330 
Status:  Underutilized 
Comment  5310  sq.  ft.,  2-story  wood  frame, 

needs  repair,  most  recent  use-r-barracks. 

Bldg.  T3039,  Fort  Pickett 
Blackstone  Co:  Nottoway  VA  23824- 
Landholding  Agency:  Army 
Property  Number:  2193103'j1 
Status:  Underutilized 

Comment:  5310  sq.  ft.,  2-story  wood  frame, 
needs  repair,  most  recent  use — barracks. 


Bldg.  T3042,  Fort  Pickett 
Blackstone  Go:  Nottoway  VA  23824- 
Landholding  Agency:  Army 
Property  Number;  219310332 
Status:  Underutilized 

Comment:  5310  sq.  ft.,  2-story  wood  fr^me, 
needs  repair,  most  recent  use — barracks. 

Bldg.  T3043.  Fort  Pickett 

Blackstone  Co:  Nottoway  VA  23824- 

Landholding  Agency:  Army 

Property  Numter:  219310333 

Status:  Underutilized 

Comment:  5310  sq.  ft.,  2-story  wood  frame, 

needs  repair,  most  recent  use — barracks. 
Bldg.  T3044,  Fort  Pickett 
Blackstone  Co:  Nottoway  VA  23824- 
Landholding  Agency:  Army 
Property  Number  219310334 
Status:  Underutilized 
Comment  5310  sq.  ft.,  2-8tory  wood  frame, 

needs  repair,  most  recent  use — barracks. 
Bldg.  T3045,  Fort  Pickett 
Blackstone  Co:  Nottoway  VA  23824- 
Landholding  Agency:  Army 
Property  Numbed:  219310335 
Status:  Underutilized 
Comment:  5310  sq.  ft.,  2-story  wood  frame, 

needs  repair,  most  recent  use — barracks. 

Bldg.  T3046,  Fort  Pickett 

Blackstone  Co:  Nottoway  VA  23824- 

Landholding  Agency:  Army 

Property  Number:  219310336 

Status:  Underutilized 

Comment:  5310  sq.  ft.,  2-story  wood  frame, 

needs  repair,  most  recent  use — barracks. 
Bldg.  T3047,  Fort  Pickett 
Blackstone  Co:  Nottoway  VA  23824- 
Landholding  Agency:  Army 
Property  Number:  219310337 
Status:  Underutilized 
Conunent:  5310  sq.  ft,  2-story  wood  frame, 

needs  repair,  most  recent  use — barracks. 

Bldg.  T3048,  Fort  Pickett 

Blackstone  Co:  Nottoway  VA  23824- 

Landholding  Agency:  Army 

Property  Number  219310338 

Status:  Underutilized 

Comment  5310  sq.  ft,  2-story  wood  frame, 

needs  repair,  most  recent  use — barracks. 
Bldg.  T3051,  Fort  Pickett 
Blackstone  Co:  Nottoway  VA  23824- 
Landholding  Agency:  Army 
Property  Number:  219310339 
Status:  Underutilized 
Comment:  5310  sq.  ft.,  2-8tory  wood  fiame, 

needs  repair,  most  recent  use — barracks. 

Bldg.  T3052,  Fort  Pickett 

Blackstone  Co:  Nottoway  VA  23824- 

Landholding  Agency:  Army 

Property  Number:  219310340 

Status:  Underutilized 

Comment  5310  sq.  ft.,  2-story  wood  fiame, 

needs  repair,  most  recent  use — barracks. 
Bldg.  T3053,  Fort  Pickett 
Blackstone  Co:  Nottoway  VA  23824- 
Landholding  Agency:  Army 
Property  Number:  219310341 
Status:  Underutilized 
Comment-  5310  sq.  ft.,  2-story  wood  frame, 

needs  repair,  most  recent  use — barrack.s. 

Bldg.  T3054,  Fort  Pickett 
Blackstone  Co:  Nottoway  VA  23824- 
Landholding  Agency:  Army 
Property  Numl>er:  219310342 


Status:  Underutilized 

Comment:  5310  sq.  ft,  2-story  wood  frame, 

needs  repair,  most  recent  use — barracks. 
Bldg.  T3027,  Fort  Pickett 
Blackstone  Co:  Nottoway  VA  23824- 
Landholding  Agency:  Army 
Property  Number:  219310343 
Status:  Underutilized 
Comment:  5310  sq.  ft.,  2-8tory  wood  frame, 

needs  repair,  roost  recent  use — barracks. 
Bldg.  T3028,  Fort  Pickett 
Blackstone  Co:  Nottoway  VA  23824- 
Landholding  Agency:  Army 
Property  Number  219310344 
Status:  Underutilized 
Comment:  5310  sq.  ft.,  2-story  wood  frame, 

needs  repair,  most  recent  use — barracks. 
Bldg.  T3031,  Fort  Pickett 
Blackstone  Co:  Nottoway  VA  23824- 
Landholding  Agency:  Army 
Property  Number  219310345 
Status;  Underutilized 
Comment:  2987  sq.  ft.,  1 -story  wood  frame, 

needs  repair,  most  recent  use — admin./ 

supply. 
Bldg.  T3032,  Fort  Pickett 
Blackstone  Co:  Nottoway  VA  23824- 
Landholding  Agency;  Army 
Property  Number  219310346 
Status:  Underutilized 
Comment:  2987  sq.  ft.,  1-story  wood  frame, 

needs  repair,  most  recent  use — admin7 

supply. 
Bldg.  T3033,  Fort  Pickett 
Blackstone  Co:  Nottoway  VA  23824- 
Landholding  Agency;  Army 
Property  Number  219310347 
Status:  Underutilized 
Comment:  2987  sq.  ft.,  l-story  wood  frame. 

needs  repair,  most  recent  use — admin./ 

supply. 
Bldg.  T3034,  Fort  Pickett 
Blackstone  Co;  Nottoway  VA  23824- 
Landholding  Agency:  Army 
Property  Number  219310348 
Status:  Underutilized 
Comment:  2987  sq.  ft.,  l-story  wood  frame, 

needs  repair,  most  recent  uae — admin./ 

supply. 
Bldg.  T3035,  Fort  Pickett 
Blackstone  Co:  Nottoway  VA  23824- 
Landholding  Agency:  Army 
Property  Number  219310349 
Status:  Underutilized 
Comment:  2987  sq.  ft.,  l-story  wood  frame, 

needs  repair,  most  recent  use — admin./ 

supply. 
Bldg.  T3036.  Fort  Pickett 
Blackstone  Co;  Nottoway  VA  23824- 
Landholding  Agency:  Army 
Property  Number;  219310350 
Status:  Underutilized 
Comment:  2987  sq.  ft.,  l-story  wood  frame, 

needs  repair,  most  recent  use — admin./ 

supply. 
Bldg.  T3057,  Fort  Pickett 
Blackstone  Co;  Nottoway  VA  23824- 
Landholding  Agency;  Army 
Property  Number  219310351 
Status;  Underutilized 
Comment:  2987  sq.  ft.,  l-story  wood  frama, 

needs  repair,  most  recent  use — adrain./ 

supply. 
Bldg.  T3055.  Fort  Pickett 


47162 


Federal  Register  /  Vol.  61.  No.  174  /  Friday,  September  6,  1996  /  Notices 


Blackstone  Co:  Nottoway  VA  23824- 

Landholding  Agency:  Aimy 

Property  Number  219310352 

Status:  Underutilized 

Comment:  2480  sq.  ft.,  1 -story  wood  frame, 

needs  repairi  most  recent  use — admin./ 

supply.        I 
Bldg.  TT3001,  Fort  Pickett 
Blackstone  Co:  Nottoway  VA  23824- 
Landholding  Agency:  Army 
Property  Number  219310353 
Status:  Underutilized 
Comment:  330J  sq.  ft,  l-story  wood  frame. 

most  recent  ijise— Hihapel. 
Bldg.  T-179 
Fort  Monroe    | 
Ft  Monroe  VAI 23651- 
Landholding  Agency:  Army 
Property  Number.  219630001 
Status:  Underutilized 
Comment:  179$  sq.  ft,  most  recent  use — 

storage,  off-site  use  only. 
Bldg.  T-181 
Fort  Monroe 
Ft.  Monroe  VA  23651- 
Landholding  Agency:  Army 
Property  Number  219630002 
Status:  Underutilized 
Comment  183$  sq.  ft.,  most  recent  use — 

office,  off-sit^  use  only. 
Bldg.  T-182 
Fort  Monroe 
FX.  Monroe  VA  23651- 
Landholding  Agency:  Army 
Property  Number  219630003 
Status:  Underutilized 
Comment:  1997  sq.  ft,  most  recent  use — 

office,  off-sit0  use  only. 
Bldg.  T-183 
Fort  Monroe 
Ft  Monroe  VA' 23651- 
Landholding  Agency:  Army 
Property  Number  219630004 
Status:  Underutilized 
Comment  1760  sq.  ft.,  most  recent  use — 

office,  off-8it0  use  only. 
Bldg.  T-184 
Fort  Monroe 
Ft.  Monroe  VA  23651- 
Landholding  Agency:  Army 
Property  Number  219630005 
Status:  Underutilized 
Comment:  1750  sq.  ft.,  most  recent  use — 

office,  off-sit^  use  only. 
Bldg.  T-185 
Fort  Monroe 
Ft  Monroe  VA  23651- 
Landholding  Agency:  Army 
Property  Number  219630006 
Status:  Underutilized 
Comment:  861  sq.  ft,  most  recent  use — office, 

off-site  use  a  aly. 

Land  (by  State, 
Illinois 

Bridge  Ramp  sj  Property 
Rock  Island  Arsenal 
Rock  Island  Qx  Rock  Island  IL  61299- 
Landholding  Agency:  Army 
Property  Num^r  219620665 
Status:  bnutilited 

Comment:  Brtqge  Ramp  24  ft.  wide,  600  ft. 
long- 


North  Carolina 

.92  Acre — Land 

Military  Ocean  Terminal,  Sunny  Point 

Southport  Co:  Brunswick  NC  28461-5000 

Landholding  Agency:  Army 

Property  Number  219610728 

Status:  Underutilized 

Comment:  municipal  drinking  waterwell, 

restricted  by  explosive  safety  regs.,  New 

Hanover  County  Buffer  Zone. 

10  Acre — Land 

Military  Ocean  Terminal,  Sunny  Point 

Southport  Co:  Bnmswick  NC  28461-5000 

Landholding  Agency:  Array 

Property  Number  219610729 

Status:  Underutilized 

Conmient:  municipal  park,  restricted  by 

explosive  safety  regs..  New  Hanover 

County  Buffer  Zone. 
257  Acre — Land 

Military  Ocean  Terminal,  Sunny  Point 
Southport  Co:  BnmsMrick  NC  28461-5000 
Landholding  Agency:  Army 
Property  Number  21961073Q 
Status:  Underutilized 
Comment:  state  park,  restricted  by  explosive 

safiety  regs..  New  Hanover  County  Buffier 

Zone. 
24.83  acres — ^Tract  of  Land 
Military  Ocean  Terminal,  Sunny  Point 
Southport  Co:  Brunswick  NC  28461-5000 
Landholding  Agency:  Army 
Property  Number  219620685 
Status:  Underutilized 
Comment  24.83  acres,  municipal  park,  most 

recent  use — New  Hanover  County 

explosive  buffer  zone. 

Suitable/To  Be  Exooaed 

Buildings  (by  State) 

New  York 

Bldg.  P-1 

Glen  Falls  Reserve  Center 
Glen  Falls  Co:  Warren  NY  12801- 
Location:  67-73  Warren  Street 
Landholding  Agency:  Array 
Property  Number  219540015 
Status:  Unutilized 

Comment  19613  sq.  ft,  2  story  w/basement, 
concrete  block/brick  frame  on  .475  acres. 

BIdgs.  P-1  &  P-2 

Elizabethtown  Reserve  Center 

Comer  of  Water  and  Cross  Streets 

Elizabethtown  Co:  Esses  NY  12932- 

Landholding  Agency:  Army 

Property  Number:  219540016 

Status:  Unutilized 

Conmient:  4316  sq.  ft.  reserve  center/1325  sq. 

ft.  motor  repair  shop,  1  story  each,  concrete 

block/brick  frame,  on  5.05  acres. 
Bldgs.  P-1  &  P-2 
Olean  Reserve  Center 
423  Riverside  Drive 
Olean  Co:  Cattaraugus  NY  14760- 
Landholding  Agency:  Army 
Property  Number  219540017 
Status:  Unutilized 
Comment:  4464  sq.  ft.  reserve  center/1325  sq. 

ft.  motor  repair  shop,  1  story  each,  concrete 

block/brick  frame,  on  3.9  acres. 

Land  (by  State) 

New  York 

Gnlcville  Army  Training  Site 


Shawangunk  Co:  Ulster  NY  12589- 

Landholding  Agency:  Army 

Property  Number:  219510128 

Status:  Underutilized 

Comment:  621.05  acres,  improved  w/inactive 
runway,  airHeld  &  taxi-way,  potential 
utilities,  234  acres  is  wetlands  and  habitat 
for  threatened  species. 

Texas 

Land  Saginaw  Army  Aircraft  Pit 
Saginaw  Co:  Tarrant  TX  76070- 
Land  holding  Agency:  Army 
Property  Number  219014814 
Status:  Unutilized 

Comment:  43.08  acres;  includes  buildings/ 
structures/parking  and  air  strip. 

Unsuitable  Properties 

Buildings  (by  State) 

Alabama 

130  Bldgs. 

Redstone  Arsenal 

Redstone  Arsenal  Co:  Madison  AL  35898- 

Landholding  Agency:  Army 

Property  Number  219014000,  219014009, 
219014012,  219014015-219014051, 
219014057,  219014060,  219014292, 
219110109,  219120247-219120250, 
219230190,  219330001-219330002, 
219430266-219430290,  219440078- 
219440082,  219520032.  219530010- 
219530048,  219610272-219610280 

Status:  Unutilized 

Reason:  Secured  Area;  (Some  are  extensively 
deteriorated.) 

61  Bldgs.,  Fort  Rucker 

Ft  Rucker  Co:  Dale  AL  36362- 

Landholding  Agency:  Army 

Property  Number  219220343-219220344, 
219310016. 219320001,  219330003- 
219330010, 219340116,  219340118, 
219340124-219340125,219410021- 
219410023,  219430261-219430264. 
219440083-219440084,  219440094- 
219440095,  219520057-219520058, 
219530008,  219620371-219620374, 
219620802 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldgs.  25203,  25205-25207,  25209,  25501, 
25503,  25505,  25507,  25510,-29101,  29103- 
29109 

Fort  Rucker 

Stagefield  Areas 

Ft  Rucker  Co:  Dale  AL  36362-5138 

Landholding  Agency:  Army 

Property  Number  219410020-219410021. 
219410024 

Status:  Unutilized 

Reason:  Secured  area. 

27  Bldgs. 

Phosphate  Development  Works 

Muscle  Shoals  Co:  Colbert  AL  35660-1010 

Landholding  Agency:  Army 

Property  Number:  219220789-219220815 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

4  Bldgs.,  Fort  McClellan 

Ft.  McClellan  Co:  Calhoun  AL  36205-5000 

Landholding  Agency:  Army 

Property  Number  219440098-219440099, 

219440102,  219610281 
Status:  Unutilized 
RoiLson:  Extensive  dntcrioration. 
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Bidg.  402-C 

Alabama  Army  Ammunition  Plant 

Childersfourg  Co:  Talladega  AL  3S044- 

Landholding  Agency:  Army 

Property  Number  219420124 

Status:  Unutilized 

Reason:  Secured  Area. 

Alaska 

17  Bldgs. 

FortGreely 

Ft.  Greely  AK  99790- 

Landholding  Agency:  Army 

Property  Number  219210124-219210125. 

219220320-219220332,  219520064 
Status:  Unutilized 
Reason:  Extensive  deterioration. 
Bldg.  1065,  Fairbanks  North  Star 
Ft.  Wainwright  AK  99703- 
Landholding  Agency:  Army 
Property  Number  219620369 
Status:  Underutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Seoued  area; 

Floodway. 
Bldg.  1501,  Fort  Greely 
Ft.  Greely  AK  99505- 
Landholding  Agency:  Army 
Property  Number  219240327 
Status:  Unutilized 
Reason:  Secured  Area. 
Sulhvan  Roadhouse,  Port  Greely 
Ft.  Greely  AK 

Landholding  Agency:  Anny 
Property  Number  219430291 
Status:  Unutilized 
Reason:  Extensive  deterioration. 
Bldg.  45070.  Fort  Richardaon 
Ft.  Richardson  AK  9950S 
Landholding  Agency:  Amy 
Property  Number  219620370 
Status:  Unutilized 
Reason:  Extensive  deterioration. 

Arizona 

32  Bldgs. 

Nava|o  Depot  Activity 

Bellemont  Cxr.  Coconino  AZ  86015- 

Locaticm:  12  miles  west  of  Flagstaff,  ArizcKia 

OH  1-40 
Landholding  Agency:  Army 
Property  Number  219014568-219014591 
Status:  Underutilized 
Reason:  Secured  Area.  ' 
10  properties:  753  earth  covered  igkms;  above 

ground  standard  magazines 
Navajo  Depot  Activity 
Bellemont  Co:  Coconino  AZ  86015- 
LocaticMi:  12  miles  tvest  of  Flagstaff,  Arizona 

on  1-40. 
Landholding  Agency:  Army 
Property  Number:  219014592-219014601 
Status:  Underutilized 
Reason:  Secured  Area. 

9  Bldgs. 

Navajo  Depot  Activity 

Bellemont  Co:  Coconino  AZ  86015-5000 

Location:  12  miles  west  of  Flagstaff  on  1-40 

Landholding  Agency:  Army 

Property  Number;  219030273-219030274, 

219120175-219120181 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldgs.  68054. 14470. 15405,  30022 
Fort  Huiichiuai 


Sierra  Vista  Co:  Cochise  AZ  85635- 

Landholding  Agency:  Army 

Property  Number:  219430315,  219610286 

Status:  Excess 

Reason:  Extensive  deterioration. 

Bldgs.  S-2085 

Yuma  Proving  Ground 

Yuma  Co:  Yuma/LaPaz  AZ  85365-9104 

Landholding  Agency:  Army 

Property  Number  219330020 

Status:  Unutilized 

Reason:  Seciued  area. 

Bldg.  T-231 

Yuma  Proving  Ground 

Yuma  Co:  LaPaz  AZ  85365-9104 

landholding  Agency:  Army 

Property  Number  219510093 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Arkansas 

Fort  Smith  USAR  Center 

Fort  Smith 

1218  South  A  Street 

Fort  Smith  Co:  Sebastian  AR  72961- 

Landholding  Agency:  Army 

Property  Number  219014928 

Status:  Unutilized 

Reas(m:  Within  2000  ft.  of  flammable  or 

explosive  material. 
Aimy  Reserve  Center 
Hwy  79  North 

Camden  Co:  Calhoun  AR  71781-3415 
Landholding  Agency:  Army 
Property  Number  219220345 
Status:  Unutilized 
Reason:  Extensive  deterimatioa. 

6  Bldgs. 

Pine  Bluff  Arsenal 

Pine  Bluff  Co:  jeffisrson  AR  71602-9500 

Landholding  Agency:  Army 

Property  Number  219420138-219420142, 

219440077 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 

CalifiHiiia 

Bldgs.  P-177,  P-178,  325.  S-306.  S-308A,  T- 

308B 
Fort  Hunter  Liggett 
Jolon  Ck):  Monterey  CA  93928- 
Landholding  Agency:  Army 
Property  Number:  219012414-219012415, 

219012600,  219240284-219240285, 

219240287 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  (Some  are  in  a  secured 

area.) 

Bldg.  18 

Riverbank  Army  Ammunition  Plant 

5380  Glaus  Road 

Riv«bank  Co:  Stanislaus  CA  95367- 

Landholding  Agency:  Army 

Property  Number:  219012554 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  (Secured  area.) 
11  Bldgs.,  Nos.  2-8, 156. 1, 120, 181 
Riverbank  Army  Ammunition  Plant 
Riveriwnk  Ck):  Stanislaus  VA  95367- 
Landholding  Agency:  Army 
Property  Number:  219013582-219013588. 

219013590,  219240444-219240446 
Status:  UndenitilizcHi 


Reason:  Secured  area. 

9  Bldgs. 

Oakland  Army  Base 

Oakland  Co:  Alameda  CA  94626-5000 

Landholding  Agency:  Army 

Property  Number  219013903-219013906, 

2191200S1,  219340008-219340011 
Status:  Unutilized 
Reason:  Secured  Area;  (Some  ara  extensively 

deteriorated.) 
Bldgs.  S-108,  S-290 
Sharpe  Army  Depot 
Lathrop  Co:  San  Joaquin  CA  95331- 
Landholding  Agency:  Army 
Property  Number  219014290,  219230179 
Status:  Underutilized 
Reason:  Seciued  Area. 

S-184 

Fort  Hunter  Liggett 

Ft.  Hunter  Liggett  Co:  Monterey  CA  93928- 

Landholding  Agency:  Army 

Property  Number:  219014602 

Status:  Underutilized 

Reason:  Secured  Area. 

12  Bldgs. 

Sierra  Army  Depot 

Herlong  Co:  Lassen  CA  96113- 

Landholding  Agency:  Army 

Property  Number.  219014713-219014717, 

21901471»<219014721,  219238181, 

219320012 
Status:  Unutilized 
Reason:  Secured  Area. 

P-8« 

Sierra  Army  Depot 
Road  Oil  Storage 
Herlong  Co:  Lassen  CA  96113- 
Landholding  Agency:  Army 
Property  Number  219014707 
Status:  Unutilized 
Reason:  Oil  Storage  Tank 
Bldgs.  173. 177 

Rodi  Road— Sharpe  Army  Depot 
Lathrop  Co:  San  )oaquin  CA 
Landholding  Agency:  Army 
Property  Number  219814940-219014941 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldgs.  13. 171, 178  Riverbank  ^nmun  Piant 
5300  Glaus  Road 

Riverbank  Co:  Stanislaus  CA  95367- 
Landholding  Agency:  Army 
Property  Number  219120162-219120164 
Status:  Underutilized 
Reason:  Secured  Area. 
Bldg.  S-521 ,  Sharpe  Site 
Lathrop  Co:  San  Joaquin  CA  95331- 
Landholding  Agency:  Army 
Property  Number  219240155 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldgs.  T-187,  403, 194  Fort  Hunter  Liggett 
Ft.  Hunter  Liggett  Co:  Monterey  CA  93928- 
Landholding  Agency:  Army 
Property  Number  219240321,  219440184, 

219610287 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.s.  36.  257.  Tracy  Facility 
Tracy  Co:  San  Joaquin  CA  95376- 
Landholding  Agency:  Army 
Property  Number  219330023.  219330025 
Status:  Unutiliznd 
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Reason:  Seci^ed  Area. 
10  Bldgs..  Fo^  Irwin 
Ft  Irwin  Co:  iSan  Bernardino  CA  92310- 
Landholding  Agency:  Anny 
Property  Number  21933O02&-219330O3S 
Status:  Unutlized 
Reason:  Secived  Area;  Extensive 
Deterioration. 

31  Bldgs. 

DDDRW  Shajpe  Facility 

Tracy  Co:  Saa  Joaquin  CA  »5331- 

Landholding  Ageacy:  Army   « 

Property  Number:  21943i017-219430039, 

219430317;  219610280-219610296 
Status:  Unutilized 
Reason:  Secured  Area. 
US  Army  Reaerve  Center 
Rio  Vista  Co:  Sooocna  CA  94571- 
Landholding  Agency:  Army 
Property  Number  219436316 
Status:  Unutilized 
Reason:  Floo^way. 

6  Buildings  ' 

Oakland  Arm|y  Base 
Oakland  Co:  Alameda  CA  94626- 
Location:  Include:  90,  790.  792.  807.  829.  916 
Landholding  Agency:  Army 
Property  Number  219510097 
Status:  Unutilized 
Reason:  Seciited  Area:  Within  2090  ft.  of 

flammable  or  explosive  material. 
Bldg.  43;  Bimfcers  41.  42.  45,  46,  47 
Santa  Roea  High  Frequency  Radio  Station 
Santa  RoaaCA 
Landholding  Agency:  Army 
Property  Number  2)0520036 
Status:  Bxcest 
Reason:  Secuted  Area.  ■ 
Bldgs.  29.  39.  73,  154, 155, 193,  204,  257 
Los  Alamitos  Co:  Orange  CA  90720-5001 
Landholding  Agenqr  Army 
Property  Number:  219520040 
Status:  Unutilized 
Reason:  Extei|sive  deterioration. 
Bldgs.  1103. 1131 

Parks  Reserve  Forces  Training  Area 
Dublin  Co:  Alameda  CA  94568-5201 
Landholding  Agency:  Army 
Property  Number  219520056 
Status:  Unutilized 
Reason:  Exteits.ive  deterioration. 
Bldgs.  144,  4^9-430 
National  Training  Center,  Fort  Irwin 
Ft.  Irwin  Co:  San  Bernardino  CA  92310- 
Landholding  Agency:  Army 
Property  Number  219530066 
Status:  Unutilized 
Reason:  Seculed  Area;  Extensive 

deterioratioD. 

19  Bldgs. 

National  Training  Center,  Fort  Irwin 
Ft  bwin  Co:  San  Bernardino  CA  »2310- 
Location:  #55*.  558,  562,  564,  578.  581.  584, 

586,  609,  474,  600,  410,  427.  485,  483.  579, 

583,  570,  568 
Landholding  Agency:  Army 
Property  Number  219530067 
Status:  Unutiized 
Reason:  Secuied  Area;  Extensive 

deterioratioli. 

20  Bldgs.        i 

National  Traiaing  Center,  Fort  Irwin 

Ft  Irwin  Co:  San  Bernardino  CA  92311-5097 


Location:  426,  428,  435-437.  439. 441, 462. 

464. 466,  510,  527,  529,  537.  539,  544-545. 

547,  549,  608 
Landholding  Agency:  Army 
Property  Number  219610288 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldgs.  401,  Sierra  Army  Depot 
Herlong  Co:  Lassen  CA  96113- 
Landholding  Agency:  Army 
Property  Number  219620382 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material  Secured  Area. 

National  Training  Center,  Fort  Irwin 
Fort  Irwin 

Ft  Irwin  Co:  San  Bernardino  CA  92310- 
Landholding  Agency:  Army 
Property  Number  219620383 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 
deterioratioD. 

Colorado 

Bldgs.  T-317.  T-412,  431,  433 

Rouy  Mountain  Arsenal 

Commerce  Co:  Adams  CO  80022-2180 

Landholding  Agency:  Army 

Property  Number  219320013-219320016 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration. 
56  Bldgs.  Fort  Carson 
Ft.  CarsoB  Co:  El  Paso  CO  80913-5023 
Landholding  Agency:  Army 
Property  Number  B19610297-219610318. 

219620384-219620409 
Status:  Unutilized 
Reason:  Extensive  deterioration. 

Georgia 

Prat  Stewart 
Sewage  Treatment  Plant 
Ft.  Stewart  Co:  HinesvilleGA  31314- 
Landholding  Agency:  Army 
Property  Number  2 1 901 3922 
Status:  Unutilized 
Reason:  Sewage  treatment 
Facility  12304 
Fort  Cordon 

Augusta  Co:  Richmond  GA  30905- 
Locations:  Located  off  Lane  Avenue 
Landholding  Agency:  Army 
Property  Number  219014787 
Status:  Unutilized 

Reason:  Wheeled  vehicle  grease/inspection 
rack.  , 

82  Bldgs. 

Fort  Gordon 

Augusta  Co:  Richmond  GA  30905- 

Landholding  Agency:  Army 

Property  Number  219220269.  219220293, 

219320026.  219410039-219410072. 

219410089.  219410091-219410116. 

219410120.  219410122.  219410125. 

219410131.  219440199.  219520067. 

219610330-219610340,  219610346 
Status:  Unutilized 
Reason:  Extensive  deterioration. 
Bldgs.  11726-11727 
Fort  Gordon 

Augusta  Co:  Richmond  GA  30905- 
Landholding  Agency:  Army 
Property  Number  219210138-219210139 


Status:  Unutilized 

Reason:  Seciired  Area. 

4  Bldgs.,  Fort  Benning 

Ft  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  219220334-219220337 

Status:  Unutilized 

Reason:  Detached  lavatory. 

18  Bldgs.,  Fort  Benning 

Ft  Benning  Co:  Musc(»ee  GA  31905-     . 

Laadholding  Agency:  Army 

Property  Number:  219520150.  219610319- 

219610324.  219620804-219620814 
Status:  Unutilized 
Reason:  Extensive  deterioration. 
23  Bldgs. 
Fort  Gillem 

Forest  Park  Co:  Clayton  GA  30050- 
Landholding  Agency:  Army 
Property  Number  219310091,  219310093- 

219310094,  219310099. 219310107. 

219320030,  219320033, 219620416- 

219620421,  2196M815-219620824 
Status:  Unutilized 
Reason:  (Some  are  extensively  deteriorated.); 

(Most  are  in  a  secured  area.) 
9  Bldgs.,  Fort  Stewart 
Hinesville  Co:  Liberty  GA  31314- 
Landholding  Agency:  Army 
Property  Number  219420155, 219420162, 

219420168,  219520045, 219610328- 

219610329,  219620410-219620412 
Status:  Unutilized 
Reason:  Extensive  Deterioration. 

11  Bldgs,  Hunter  Army  Airfield 

Savannah  Co:  Chatham  GA  31409- 

Landholding  Agency:  Army 

Property  Mumber  219420152-219420153, 
219430318-219430319, 219530070- 
219536071, 219610325-219610326, 
219620413-219620415 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  P-8063,  Hunter  Army  Airfield 

Savannah  Co:  Chatham  GA  31409- 

Landholding  Agency:  Array 

Property  Number  219520027 

Status:  Excess 

Reason:  Latrine. 

Bldgs.  T-707.  T-709.  T-713.  T-714,  T-715. 

T-716.  T-717,  T-014.  T-922 
Hunter  Army  Airfield 
Savannah  Co:  Chatham  GA  31409- 
Landholding  Agency:  Army 
Property  Number:  219520041 
Status:  Excess 

Reason:  Extensive  deterioration. 
Bldg.  246.  Fort  McPherson 
Ft.  McPherson  Co:  Fulton  GA  30330-5000 
Landholding  Agency:  Army 
Property  Number:  219620803 
Status:  Underutilized 
Reason:  Secured  Area. 

Hawaii 

PU-01.  02,  03,  04,  05.  06,  07. 08, 09, 10, 11 

Schofield  Barracks 

Kolekole  Pass  Road 

Wahiawa  Co:  Wahiawa  HI  96786- 

Landfaolding  Agency:  Army 

Property  Number:  219014836-219014837 

Status:  Unutilized 

Reason:  Secured  Area. 

P-3384 

Schofield  Barracks 
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Wahiawa  Co:  Wahiawa  HI  9678fr- 

Landholding  Agency;  Amy 

Property  Number:  219030361 

Status:  Unutilized 

Reason:  Secured  Area. 

6  Bldgs..  Fort  Shatter 

Honolulu  Co:  Honolulu  HI  96819- 

Landholding  Agency:  Army 

Property  Number:  219320035,  219530072- 

219530073,  219610349-219610350, 

219620426 
Status:  Unutilized 
Reason:  Extensive  deterioration. 
Bldgs.  754-C,  P-1519  A/B,  T-3002,  T-1087A 
Schofield  Barracks 
Wahiawa  Co:  Wahiawa  HI  9678&- 
Landholding  Agency:  Army 
Property  Number  219320034,  219420154, 

219520063,  219610347 
Status:  Unutilized 
Reason:  Extensive  deterioration. 
«ldgs.  572,  S-822,  T-1305,  T-1425 
Wheeler  Army  AirHeld 
Wahiawa  HI  96857- 
Landholding  Agency:  Army 
Property  Number  219510088,  219520039, 

219610348,  219620422 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldgs.  P-01506,  S01507,  P-01508 
Wheeler  Army  Airfield 
Wahiawa  HI  96786- 
Landholding  Agency:  Army 
Property  Number  21.9520003 
Status:  Underutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material. 
Bldgs.  P-33,  P-30,  T-136 
Dillingham  Military  Reservation 
Waialua  HI  96791- 
Landholding  Agency:  Army 
Property  Number  219620423-219620425 
Status:  Unutilized 
Reason:  Extensive  deterioration. 

Illinois 

609  Bldgs.  and  Groups 

Joliet  Army  Ammunition  Plant 

Joliet  Go:  Will  IL  60436- 

Landholding  Agency:  Army 

Property  Number  219010153-219010317, 
219010319-219010407,  219010409- 
219010413,  219010415-219010439, 
219011750-219011879,  219011881- 
219011908.  219012331,  219013076- 
219013138,  219014722-219014781, 
219030277-219030278,  219040354, 
219140441-219140446. 219210146, 
219240457-219240465,  219330062- 
219330094 

Status:  Unutilized 

Reason:  Secured  Area;  many  within  2000  ft 
of  flammable  or  explosive  materials;  some 
within  floodway. 

Bldgs.  58,  59  and  72,  69,  64, 105 

Rock  Island  Arsenal 

Rock  Island  Co:  Rock  Island  IL  61299-5000 

Landholding  Agency:  Army 

Property  Number  219110104-219110108 

Status:  Unutilized 

Reason:  Scx;un!d  Area. 

Bldgs.  133, 141  Rock  Island  Arsenal 

Gillespie  Avenue 

Rock  Island  Co:  Rock  Island  IL  61299- 

Landholding  Agency:  Army 


Property  Number  219210100.  219620428 

Status:  Unutilized 

Reason:  Extensive  detericmition. 

13  Bldgs.  Savanna  Army  Depot  Activity 
Savanna  Co:  Carroll  IL  61074- 
Landholding  Agency:  Army 
Property  Number  219230126-219230127, 

219430326-219430335, 219420397 
Status:  Unutilized 
Reason:  Extensive  deterioration. 
Bldgs.  103, 114, 417, 110 
Charles  Melvin  Price  Support  Center 
Granite  City  Co:  Madison  IL  62040- 
Landholding  Agency:  Army 
Property  Number  219420182-219420184, 

219510008 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 

Indiana 

328  Bldgs. 

Indiana  Army  Ammunition  Plant  (INAAP) 

Charlestown  Co:  Clark  IN  47111- 

Landholding  Agency:  Army 

Property  Number  219010913-219010920, 
219010924-219010936,  219010952, 
219010955,  219010957,  219010959- 
219010960,  219010962-219010964. 
219010966-219010967,  219010969- 
219010970,  219011449,  219011454. 
219011456-219011457,  219011459- 
219011464,  219013764, 219013848, 
219014608-219014653,  219014655- 
219014661,  219014663-219014683. 
219030315,  219120168-219120171. 
219140425-219140440,  219210152- 
219210155. 219230034-219230037, 
219320036-219320111.  219420170- 
219420181,  219440159-219440163, 
219610367-219610413, 219620435- 
219620452 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material;  (Most  are  within  a 
secured  area.) 

17231dgs. 

Newport  Army  Ammunition  Plant 

Newport  Co:  Vermillion  IN  47966- 

Landholding  Agency:  Army 

Property  Number  219011584,  219011586- 
219011587,  219011589-219011590, 
219011592-219011627,  219011629- 
219011636,  219011638-219011641, 
219210149-219210151,  219220220, 
219230032-219230033,  219230336- 
2192430338,  219520033,  219520042, 
219530075-219530097 

Status:  Unutilized 

Reason:  Secured  Area;  (Some  are  extensively 
deterioration. 

2  Bldgs. 

Atterbury  Reserve  Forces  Training  Area 
Edinburgh  Co:  Johnson  IN  46124-1096 
Landholding  Agency:  Army 
Property  Number  219230030-219230031 
Status:  Unutilized 
Reason:  Extensive  deterioration. 
Bldg.  2635,  Indiana  Army  Ammunition  Plant 
Charlestown  Co:  Clark  IN  47111- 
Landholding  Agency:  Army 
Property  Number:  219240322 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 
deterionitinn. 


22  Bldgs.,  Camp  Atterbury 

Edinburgh  IN  46124- 

Landholding  Agency:  Army 

Property  Number  219610351-219610366. 

219620429-219620434 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 

Iowa 

96  Bldgs. 

Iowa  Army  Ammunition  Plant 

Middletown  Co:  Des  Moines  lA  5263S- 

Landholding  Agency:  Army 

Property  Number  219012605-219012607. 
219012609,  219012611.  219012613, 
219012615.  219012620,  219012622. 
219012624,  219013706-219013738, 
219120172-219120174,  219440112- 
219440158,  219510089,  219520002, 
219520070, 219610414 

Status:  Unutilized 

Reason:  (Many  are  in  vSecured  Area);  (Moat 
are  within  2000  ft.  of  flammable  or 
vcplosive  material.) 

30  Bldgs.,  lotva  Army  Ammunition  Plant 
Middletown  Co:  Des  Moines  lA  52638- 
Landholding  Agency:  Army 
Property  Number:  219230005-219230029. 

219310017, 219330061,  219340091. 

219520053,  219520151 
Status:  Unutilized 
Reason:  Extensive  deterioration. 

Kansas 

37  Bldgs. 

Kansas  Army  Ammunition  Plant 
Production  Area 
Parsons  Co:  Labette  KS  67357- 
Landholding  Agency:  Army 
Property  Number  219011909-219011945 
Status:  Unutilized 

Reason:  Secured  Area;  (Most  are  within  2000 
ft  of  flammable  or  explosive  material. 

244  Bldgs. 

Sunflower  Army  Ammunition  Plant 

35425  W.  103rd  Street 

DeSoto  Co:  Johnson  KS  66018- 

Landholding  Agency:  Army 

Property  Number  219040039,  219040045. 
219040048-219040051,  219040053, 
219040055,  219040063-219040067, 
219040072-219040080,  219040086- 
219040099,  219040102,  219040111- 
219040112,  219040118-219040119. 
219040121-219040124,  219040126. 
219040128-219040133,219040136- 
219040137, 219040139-219040140, 
219040143,  219040149-219040154, 
219040156,  219040160-219040165, 
219040168-219040170,  219040180, 
219040182-219040185,  219040190- 
219040191, 219040202,  219040205- 
219040207,  219040208,  219040210- 
219040221,  219040234-219040239, 
219040241-219040254,  219040256- 
219040257,  219040260,  219040262- 
219040267,  219040270-219040279, 
219040282-219040319,  219040321- 
219040323,  219040325-219040327, 
219040330-219040335.  219040349, 
219040.1.S:),  21911007.).  219140569- 
219140577, 219140580-219140591, 
219140594,  219140599-219140601, 
219140606-219140612,  219420185- 
219420187.  21961041.S-219610437 
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Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosiva  material:  Floodway;  Secured 

Ares.       I 

21  BIdgs.    I 

Sunflower  Anny  Ammunition  Plant 

3M25  W.  1#3rd  Street 

DeSoto  Co:  Johnson  KS  66018- 

Landholding  Agency:  Army 

Property  Number:  219040007-219040008, 
219040010-219040012,  219040014- 
219040027,  21904003&-219040031 

Status:  Unutilized 

Reason:  Wilkin  2000  ft.  of  flammable  or 
expiosivei  material;  Floodway. 

88  Bldgs.     1 

Fort  Riley    | 

Ft.  Riley  Co!  Geary  KS  66442- 

Landholding  Agency:  Anny 

Property  Number:  219240080,  219430040, 
219440164-219440167,  219440181, 
21944018$,  219530100-219530125, 
219610438-219610468,  219610613- 
219610631,  219620453-219620455, 
219620829-219620826 

Status:  UnutiMzed 

Reason:  Ext#n8ive  deterioratim. 

11  Latrines 

Sunflo%ver  Anny  Ammunition  Plant 

35425  West  103rd 

Desoto  Co:  Johnson  KS  66018- 

Landholding  Agency:  Army 

Property  Number:  219140578-219140579. 
219140593,  219140595-219140598, 
219140602-219140605 

Status:  UnuUized 

Reason:  Detached  Latrine. 

75  Bldgs.,  Sunflower  Army  Ammunition 

Plant 
DeSoto  Co:  Ibhnson  KS  66018- 
Landholding  Agency:  Army 
Property  Number  219240333-219240394, 

219240402,  219240410-219240416, 

219240420,  219240434-219240437 
Status:  Unutilized 
Reason:  Secured  Area;  Within  2000  ft.  of 

flammable  or  explosive  material;  Extensive 

deteriorat^n. 

121  Bldgs.    , 

Kansas  Armi  Ammunition  Plant 

Parsons  Co:  Labette  KS  67357- 

Landholding  Agency:  Army 

Property  Nu|nber:  219620518-219620638 

Stahis:  Unutilized 

Reason:  Seoired  Area. 

Kentucky 

Bldg.  126 

Lexington-Blue  Grass  Army  Depot 
Lexington  Q>:  Fayette  KY  40511- 
Location:  12|miles  northeast  of  Lexington, 

Kentuclcy. 
Landholding  Agency:  Army 
Property  Nuliber:  219011661 
Status:  Unutilized 
Reason:  Seciired  Area;  Sewage  treatment 

facility.     I 
Bldg.  12 

Lexington — 6lue  Grass  Army  Depot 
Lexington  O  i:  Fayette  KY  40511- 
Location:  12  miles  Northeast  of  Lexington 

Kentucky. 
Landholding  Agency:  Army 
Property  Nutiber:  219011663 
.Stntus:  Unut  lizcd 


Reason:  industrial  waste  treatment  plant 

4  Bldgs.,  Fort  Knox 

Ft.  Knox  Co:  Hardin  KY  40121- 

Landholding  Agency:  Array 

Property  Number:  219320113-219320115. 

219410146 
Status:  Unutilized 
Reason:  Extensive  deterioration. 

5  Bldgs.,  Fort  Campbell 

Ft.  Campbell  Co:  Christian  KY  42223- 

Landholding  Agency:  Army 

Property  Number:  219430047,  219610632- 

219610634,  219620456-219620457 
Status:  Unutilized 
Reason:  Extensive  deterioratioi^;  (Some  are  in 

a  secured  area.) 

Louisiana 

514  Bldgs. 

Louisiana  Army  Ammunition  Plant 

Doylin  Co:  Webster  LA  71023- 

L,andholding  Agency:  Army 

Property  Number:  219011668-219011670. 
219011700,  219011714-219011716. 
219011735-219011737,  219012112. 
219013571-219013572,  219013863- 
219013869,  219110124,  219110127, 
219110131.  21911013&-219110136. 
219120290,  219240137-219240150, 
219420330-219420332,  219610049- 
219610263.  219620001-^19620200. 
219620745-219620801 

Status:  Unutilized 

Reason:  Secured  Area;  (Most  are  within  2000 
ft  of  flanunable  or  explosive  material.); 
(Some  are  extensively  deteriorated.) 

Staff  Residences 

Ixniisiana  Army  Ammunition  Plant 

Doyline  Co:  Webster  LA  71023- 

Landholding  Agency:  Army 

Property  Nimiber  219120284-219120286 

Status:  Excess 

Iteason:  Secured  Area. 

15  Bldgs.,  Fort  Polk 

Ft  Polk  Co:  Vernon  Parish  LA  71459-7100 

Landholding  Agency:  Army 

Property  Number:  219320282,  219340107- 

219340108.  219430339-219430340. 

219520059,  219620458-219620466 
Status:  Unutilized 
Reason:  Extensive  deterioration;  (Some  are  in 

Floodway.) 

Maryland 

92  Bldgs. 

Aberdeen  Proving  Ground 

Aberdeen  City  Co:  Harford  MD  21005-5001 

Landholding  Agency:  Army 

I^perty  Number:  219011406-219011417. 
219012608,  219012610. 219012612. 
219012614.  219012616-219012617, 
219012619.  219012623. 219012625- 
219012629,  219012631,  219012633- 
219012635,  219012637-219012642, 
219012645-219012651,219012655- 
219012664,  219013773, 219014711- 
219014712,  219030316,  219110140, 
219240329.  219530128-219530131. 
219610476-219610483,  219610485, 
219610489-21910492,  219620467- 
219620471 

Status:  linutilizod 

Reason:  Most  are  in  a  secured  area;  (Some  are 
within  2000  ft.  of  flammable  or  explosive 
material.);  (Some  are  in  a  floodway)  (Some 
are  cxtnnsivniy  detorioratod.) 


Bldg.  1958 

Fort  George  G.  Meade 

Fort  Meade  Co:  Anne  Arrmdel  MD  20755- 

L,andholding  Agency:  Army 

Property  Number:  219014789 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  10401 

Aberdeen  Proving  Ground 

Harford  Co:  Harford  MD  21005-5001 

landholding  Agency:  Army 

Property  Number:  219110138 

Status:  Unutilized 

Reason:  Sewage  treatment  plant. 

Bldg.  10402 

Aberdeen  Proving  Ground 

Aberdeen  Area 

Aberdeen  City  Co:  Harford  MD  21005-5001 

Landhokiing  Agency:  Army 

Property  Number  219110139 

Status:  Unutilized 

Reason:  Sewage  pumping  station. 

39  Bldgs.  Ft.  George  G.  Meade 

Ft  Meade  Co:  Anne  Arundel  MD  20755- 

Landholding  Agency:  Army 

Property  Number:  219130059,  219140458. 
219140460-219140461,  219140465, 
210140467,  219140510,  219210123, 
219220142,  219220146-219220147. 
219220153.  219220171-219220173. 
219220190-219220192.  219220195- 
219220197. 219240121.  219310022, 
219310026-219310027,  219310031- 
219310033,  219320144.  219330114- 
219330118.  219340013.  219420333- 
219420334.  219530167-219530168 

Status:  Unudlized 

Reason:  Extensive  deterioration. 

Bldgs.  132, 135  Fort  Ritchie 

Ft  Ritchie  Co:  Washington  MD  21719-5010 

Landholding  Agency:  Army 

Property  Number:  219330109-219330110 

Status:  Underutilized 

Reason:  Secured  Area. 

Bldg.  T-116,  Fort  Detrick 

Frederick  Co:  Frederick  MD  21762-5000 

Landholding  Agency:  Army 

Property  Number:  219340012 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Massachusetts 

Material  Technology  Lab 
405  Arsenal  Street 

Watertown  Co:  Middlesex  MA  02132- 
I<andholding  Agency:  Army 
Property  Number:  219120161 
Status:  Underutilized 
Reason:  2000  ft.  of  flammable  or  explosive 
material:  Floodway;  Secured  Area. 

Bldg.  3462,  Camp  Edwards 
Massachusetts  Military  Reservation 
Bourne  Co:  Barnstable  MA  02462-5003 
Landholding  Agency:  Army 
Property  Number:  219230095 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 
deterioration. 

Bldgs.  3596, 1209-1211  Camp  Edwards 
Massachusetts  Military  Reservation 
Bourno  Vak  Biirastiii)l(;  MA  02462-500.) 
landholding  Agency:  Army 
Property  Number:  219230096,  219310018- 

219310020 
Stntus:  Unutilizofl 
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Reason:  Secured  Area. 

Michigan 

Bldgs.  602, 604 

US  Anny  Ganison  Selfridge 

ML  Clemens  Co:  Macomb  MI  48043- 

Landholding  Agency:  Anny 

Property  Number  219012355-219012356 

Status:  Unutiliaed 

Reason:  Within  airport  runway  clear  zone; 

Floodway;  Secured  Area. 
Detroit  Arsenal  Tank  Plant 
28251  Van  Dyke  Avenue 
Wairen  Co:  Macomb  MI  48090- 
Landholding  Agency:  Army 
Property  Number:  219014605 
Status:  Underutilized 
Reason:  Secured  Area. 
Bldgs.  5755-5756 
Newport  Weekend  Training  Site 
Carleton  Co:  Monroe  MI  48166 
Landholding  Agency:  Army 
Property  Number  219310060-219310061 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 

25  Bldgs. 

Fort  Custer  Training  Center 

2501  26th  Street 

Augusta  Co:  iCalamazoo  MI  49102-9205 

Landholding  Agency:  Army 

Property  Number  219014947-219014963. 

219140447-219140454 
Status:  Unutilized 
Reason:  Secured  Area. 

Minnesota 

169  Bldgs. 

Twin  Cities  Army  Ammunition  Plant 

New  Brighton  Co:  Ramsey  MN  55112- 

Landholding  Agency:  Army 

Property  Number  219120165-219120166, 
219210014-219210015,  219220227- 
219220235,  219240328.  219310055- 
219310056,  219320145-219320156, 
219330096-219330108,  219340015, 
219410159-219410189,  219420195- 
219420284,  219430059-219430064 

Status:  Unutilized 

Reason:  Secured  Area;  (Most  are  within  2000 
ft.  of  flammable  or  explosive  material.); 
(Some  are  extensively  deteriorated.) 

Mississippi 

Bldg.  8301 

Mississippi  Army  Ammunition  Plant 

Stennis  Space  Center  Co:  Hancock  MS 

39529-7000 
Landholding  Agency:  Army 
Property  Number  219040438 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area. 

Missouri 

Lake  Qty  Army  Ammo.  Plant 

59,  59A,  S9C,  59B,  18,  94, 149,  T201, 6A,  6C, 

6D,  6E, 6F 

Independence  Co:  Jackson  MO  64050- 

Landholding  Agency:  Army 

Property  Number  219013666-219013609, 

219530134-219530138 
Status:  Unutilized 
Reason:  Secured  Area;  (Some  are  within  2000 

ft.  of  flammable  or  explosive  material.) 
9  Bldgs. 
SL  Louis  Army  Ammunition  Pknt 


4800  Goodfellow  Blvd. 

St.  Louis  Co:  St  Louis  MO  63120-1798 

Landholding  Agency:  Army 

Property  Number  219120067-219120068, 

219610469-219610475 
Status:  Unutilized 
Reason:  Secured  Area;  (Some  are  extensively 

deteriorated.) 

10  Bldgs. 

FOTt  Leonard  Wood 

Ft  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army 

Property  Number  219140422-219140423, 

219430070-219430078 
Status:  Underutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material. 

Montana 

Bldgs.  T0033,  T0451,  T0452 
Fort  Harrison 

Ft  Harrison  Co:  Lewis/Qark  MT  59636 
Landholding  Agency:  Army 
Property  Number  219620473-219620475 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material;  Extensive  deterioration. 

Nevada 

7  Bldgs. 

Hawthorne  Army  Ammunition  Plant 

Hawthorne  Co:  Mineral  NV  89415- 

Landholding  Agency:  Army 

Property  Number  219011953,  219011955, 

219012061-219012062,  219012106, 

219013614.  219230090 
Status:  Unutilized 
Reason:  Secured  Area. 

Bldg.  396 

Hawthorne  Army  Anuniuiition  Plant 
Bachelor  Enlisted  Qtrs  W/Dining  Facilities 
Hawthorne  Co:  Mineral  NV  89415- 
Location:  East  side  of  Decatur  Street-North  of 

Maine  Avenue 
Landholding  Agency:  Army 
Property  Number  219011997 
Status:  Unutilized 
Reason:  Within  airport  runway  clear  zone; 

Secured  Area. 
51  Bldgs. 

Hawthorne  Army  Anununition  Plant 
Hawthorne  Co:  Mineral  NV  89415- 
Landholding  Agency:  Army 
Property  Number  219012009,  219012013, 
219012021,  219012044,  219013615- 
219013651,  219013653-219013656, 
219013658-219013661,  219813663, 
219013655 
Status:  Underutilized 

Reason:  Secured  Area;  (Some  within  airport 
runway  clear  zone;  many  within  2000  ft.  of 
flammable  or  explosive  material.) 

62  Concrete  Explo.  Mag.  Stor. 
Hawthorne  Army  Ammunition  Plant 
Hawthorne  Co:  Mineral  NV  89415- 
Location:  North  Mag.  Area 
Landholding  Agency:  Army 
Property  Number  219120150 
Status:  Unutilized 
Reason:  Secured  Area. 
259  Concrete  Explo.  Mag.  Stor. 
Hawthorne  Army  Ammunition  Plant 
Hawthorne  Co:  Mineral  NV  89415- 
Location:  South  &  Central  Mag.  Areas 
Landholding  Agency:  Army 


Property  Number  219120151 
Status:  Unutilized 
Reascm:  Secured  Area. 
Facility  No.  00A38 
Hawthorne  Army  Ammunition  Haiit 
Hawthorne  Co:  Mineral  NV  89415- 
Landholding  Agency:  Army 
Property  Number  219330119 
Status:  Unutilised 
Reason:  Extensive  deterioratioa. 

New  Jersey 

217  Bldgs. 

Armament  Res.  Dev.  &  Eng.  Ctr. 

Picatinny  Arsenal  Co:  Morris  N)  07806-5000 

location:  Route  15  north 

Landholding  Agency:  Army 

Property  Number  219010440-219010474. 
219010476,  219010478,  219010639- 
219010667,219010669-219010721, 
219012423-219012424,  219012426- 
219012428, 219012430-219012431, 
219012433-219012466,  219012469- 
219012472,  219012474-219012475, 
219012756-219012760,  219012763- 
219012767,  219013787,  219014306- 
219014307, 219014311,  219014313- 
219014321,  219030269.  219140617, 
219230118-219230125,  219240315, 
219420001-219420008,  219510002- 
2195*0007, 219620476 

Status:  Excess 

Reason:  Secured  Area;  (Most  are  within  2000 
ft  of  flammable  or  explosive  material.); 
(Some  are  extensively  deteriorated.);  (Some 
are  in  a  floodway.) 

5  Bldgs. 

Fort  Monmouth 

Wall  Co:  Monmouth  NJ  07719- 

L.andholding  Agency:  Army 

Property  Number  219420335,  219440206, 
219530139-219530141 

Status:  Unutilized 

Reason:  Secured  Area;  (Some  are  extensively 
deteriorated.);  (Some  are  in  a  floodway.) 

13  Bldgs.,  Military  Ocean  Terminal 

Bayonne  Co:  Hudson  NJ  07002- 

Landholding  Agency:  Army 

Property  Number  219013890-219013896, 
21933»141-219330143.  219430001, 
219440200, 219520149 

Status:  Unutilized 

Reason:  Floodway;  Secured  Area. 

Structure  403B 

Armament  Research,  Dev.  &  Eng.  Center 
Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 
Landholding  Agency:  Army 
Property  Number  219510001 
Status:  Unutilized 
Reason:  Drop  Tower 
9  Bldgs. 

Armament  Rsch.,  Dev.  &  Eng.  Center 
Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 
Landholding  Agency:  Army 
Property  Number  219530142-219530151 
Status:  Unutilized 

Reason:  Extensive  deterioration:  (Most  are  in 
a  secured  area.) 

New  Mexico 

8  Bldgs. 

White  Sand  Missile  Range 

White  Sands  Co:  Dona  Ana  NM  88802 

Landholding  Agency:  Army 
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Property  Nu$iben  219330144-219330147, 
219430120-21 9430127,  219530153- 
21953015^ 

Status:  Unutilized 

Reason:  Exte^ive  Deterioration. 

New  York 

7  BIdgs.  FortTotten 

Bayside  Co:  Queens  NY  11357- 

Landholding  Agency:  Army 

Property  Number  219210130-219210131, 

2 1 94  30082-2 1 9430086 
Status:  Unutilized 
Reason:  Exteosive  deterioration. 

Bldgs.  110,  143.  2084,  2105.  2110 

Seneca  Army  Depot 

Romulus  Co:  Seneca  NY  14541-5001 

Landholding  Agency:  Army 

Property  Number  219240439,  219240440- 

219240443 
Status:  Unutfized 
Reason:  Secif«d  Area;  Extensive 

deterioration. 

Bldgs.  124. 1332 

U.S.  Military  Academy 

West  Point  Co:  Orange  NY  10996 

Landholding  Agency:  Army 

Property  Number:  219330148,  219610494 

Status:  Unutyized 

Reason:  ExteMive  deterioration. 

Bldgs.  3008.  Stewart  Gardens 

Stewart  Army  Subpost 

New  Windsor  Co:  Orange  NY  12S53 

Landholding  Agency:  Army 

Property  Number  219420285 

Status:  Unutilized 

Reason:  Extetsive  deterioration. 

Bidg.  T-683.  Port  Drum 
Ft  Drum  Co:  Jefferson  NY  13602 
Landholding  Agency:  Army 
Property  Number  219510016 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 
deterioration. 

North  Carolina 

48  Bldgs.  Port  Bragg 

Ft.  Bragg  Co:  Cumberland  NC  28307 

Landholding  Agency:  Army 

Property  Number  219440295,  219530156- 

219530165, 219610495-219610527, 

219620477-219620480 
Status:  Unutilized 
Reason:  Exteiisive  deterioration. 
Bldgs.  12,16 
Military  Ocean  Terminal 
Southport  Coi  Brunswick  NC  28461-5000 
Landholding  Agency:  Army 
Property  Nun»ber:  219510015.  219530155 
Status:  Unutilized 
Reason:  Secufed  Area. 
Bldgs.  P-343^,  4-2402,  A-AREA,  P-2034 
Simmons  Army  Airfield 
Fort  Bragg  Cd  Cumberland  NC  28307 
Landholding  JAgency:  Army 
Property  Number  219620481-219620484 
Status:  Unutilized 
Reason:  Extensive  deterioration. 

Ohio 

63  Bldgs. 

Ravenna  Arn^  Ammunition  Plant 
Ravenna  Co:  Portage  OH  44266-9297 
Landholding  Agency:  Army 
Property  Nuniber  219012476-219012507. 
21901250*-219012513.  219012515, 


219012517-219012518.  219012S20. 
219012522-219012523,  219012525- 
219012528,  219012530-219012532, 
219012534-219012535,  219012537, 
219013670-219013677,  219013781. 
219210148 

Status:  Unutilized 

Reason:  Secured  Area. 

12  Bldgs.,  I^venna  Army  Ammunition  Plant 
Ravenna  Co:  Portage  OH  44266-9297 
Landholding  Agency:  Army 

Property  Number  219320399-219320410 

Status:  Unutilized 

Iteason:  Extensive  deterioration. 

Bldg.  116 

Defense  Supply  Center,  Columbus  (DSGC) 

Columbus  Co:  Franklin  OH  43216 

Landholding  Agency:  Army 

I>roperty  Number:  219620491 

Status:  Unutilized 

Reason:  Secured  Area  Extensive  deterioration 

Oklahoma 

546  Bldgs. 

McAlester  Army  Ammimition  Plant 

McAlester  Co:  Pittsburg  OK  74501-5000 

Landholding  Agency:  Army 

Property  Number  219011674,  219011680, 
219011684,  219011687.  219012113, 
219013981-219013991,219013994, 
219014081-219014102,  219014104, 
219014107-219014137, 219014141- 
219014159,  219014162,  219014165- 
219014216.  219014218-219014274. 
219014336-219014559, 219030007- 
219030127,  219040004 

Status:  Underutilized 

Reason:  Secured  Area;  (Some  are  within  2000 
ft  of  flammable  or  explosive  material). 

13  Bldgs. 
FcHt  Sill 

Lawton  Co:  Comanche  OK  73503- 

Landholding  Agency:  Army 

Property  Number  219140528-219140529, 

219140545-219140548,  219140550- 

219140551,  210320337,  219440309, 

219510023,  219610529 
Status:  Unutilized 
Reason:  Extensive  deterioration. 
28  Bldgs. 

McAlester  Army  Ammunition  Plant 
McAlester  Co:  Pittsburg  OK  74501 
Landholding  Agency:  Army 
Property  Number  219310050-219310053. 

219320170-219320171.  219330149- 

219330160,  219430122-219430125, 

219620485-219620490 
Status:  Unutilized 
Reason:  Secured  Area;  (Some  are  extensively 

deteriorated). 

Oregon 

11  Bldgs. 

Tooele  Army  Depot 

Umatilla  Depot  Activity 

Hermiston  Co:  Morrow/Umatilla  OR  97838- 

Landholding  Agency:  Army 

Property  Number  219012174-219012176, 
219012178-219012179, 219012190- 
219012191.  219012197-219012198. 
219012217.  219012229 

Status:  Underutilized 

Reason:  Secured  Area. 

24  Bldgs. 

Tooele  Army  Depot 

Umatilla  Depot  Activity 


Hermiston  Co:  Morrow/Umatilla  OR  97838- 

Landholding  Agency:  Army 

Property  Number  219012177.  219012185- 
219012186,  219012189,  219012195- 
219012196,  219012199-219012205, 
219012207-219012208, 219012225, 
219012279,  219014304-219014305, 
219014782,  219030362-219030363. 
219120032.  219320201 

Status:  Unutilized 

Reason:  Seciued  Area. 

Pennsylvania 

Hays  Army  Anununition  Plant 

300  Miffin  Road 

Pittsburgh  Co:  Allegheny  PA  15207- 

Landholding  Agency:  Army 

Property  Number  219011666 

Status:  Excess 

Reason:  Secured  Area. 

Bldg.  82001,  Reading  USARC 

Reading  Co:  Berks  PA  19604-1528 

Landholding  Agency:  Army 

Property  Number  219320173 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

16  Bldgs. 

Letterkenny  Array  Depot 

Chambersburg  Co:  Franklin  PA  17201 

Landholding  Agency:  Army 

Property  Number  219420400,  219430098, 

21961053-219610544 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  T-685.  Carlisle  Barracks 
Carlisle  Co:  Cumberland  PA  17013 
Landholding  Agency:  Army 
Property  Number  219610530 
Status:  Unutilized 
Reason:  Extensive  deterioration. 

South  Carolina 

64  Bldgs..  Fort  Jackson 

Ft  Jackson  Co:  Richland  SC  29207 

Landholding  Agency:  Army 

Property  Number  219440237.  219440239. 

219510017,  219530175.  219620306. 

219620308-219620312. 219620315- 

219620368 
Status:  Unutilized 
Reason:  Extensive  deterioration. 

Tennessee 

48  Bldgs. 

Volunteer  Army  Ammo.  Plant 

Chattanooga  Co:  Hamilton  TN  37422- 

Landholding  Agency:  Army 

Property  Number  219010475.  219010477. 
219010479-219010500,  219240127- 
219240136,219420304-219420307, 
219430099-219430105,  219610545 

Status:  Unutilized/Underutilized 

Reason:  Secured  Area;  (Some  are  within  2000 
ft.  of  flammable  or  explosive  material) 
(Some  are  extensively  deteriorated). 

32  Bldgs. 

Hoiston  Army  Ammunition  Plant 

Kingsport  Co:  Hawkins  TN  61299-6000 

Landholding  Agency:  Army 

Property  Number:  219012304-219012309. 
219012311-219012312. 219012314.       ., 
21901236-219012317,  219012319, 
219012325.  219012328.  219012330. 
219012332.  219012334-219012335, 
219012337. 21901378»-219013790. 
219030266.  219140613.  219330178, 
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219440212-219440216,  219510025- 

219510028 
Status:  Unutilized 
Reason:  Secured  Area;  (Some  are  within  2000 

fl.  of  flammable  or  explosive  material). 
9  Bldgs. 

Milan  Army  Ammunition  Plant 
Milan  Co:  Gibson  TN  38358 
Landholding  Agency:  Army 
Property  Number  219240447-219240449, 

219320182-219320184,  219330176- 

219330177, 219520034 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  Z-183A 

Milan  Army  Ammunition  Plant 
Milan  Ck>:  Gibson  TN  38358 
Landholding  Agency:  Army 
Property  Number:  219240783 
Status:  Unutilized 
Reason:  Within  2800  ft.  of  flamnuble  or 

explosive  material. 

Texas 

Saginaw  Army  Aircraft  Plant 

Saginaw  Co:  Tarrant  TX  76079- 

Landholding  Agency:  Army 

Property  Number  219011665 

Status:  Unutilized 

Reason:  Easement  to  city  of  Saginaw  for 
sewer  pipeline  ending  5/15/2023. 

18  Bldgs. 

Lone  Star  Army  Anmiimition  Plant 

Highway  82  West 

Texarkana  Co:  Bowie  TX  75505-9100 

Landholding  Agency:  Army 

Property  Number:  219012524.  219012529, 
219012533,  219012536,  219012539- 
219012540,  219012542,  219012544- 
219012545. 219030337-219030345 

Status:  Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area. 

95  Bldgs. 

Longhom  Army  Ammunition  Plant 

Kamack  Co:  Harrison  TX  75661- 

Location:  State  highway  43  north 

Landholding  Agency:  Army 

Property  Number  219012546,  219012548. 
219610553-219610584,  219610635, 
219620243-219620291.  219620827- 
219620837 

Status:  Unutilized 

Reason:  Secured  Area;  (Most  are  within  2000 

-    ft  of  flammable  ot  explosive  material). 

33  Bldgs.,  Red  River  Army  Depot 

Texarkana  Co:  Bowie  TX  75507-5000 

Landholding  Agency:  Army 

Property  Number  219120064,  219130002, 
219140255, 219230109-219230115, 
219320193-219320194,  219330163, 
219420314-219420327,  219430093- 
219430097,  219440217 

Status:  Unutilized 

Reason:  Secured  Area;  (Some  are  extensively 
deteriorated). 

Bldg.  T-5000 

Camp  Bui  lis 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number  219220100 

Status:  Underutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material. 

Swimming  Pools 


Fort  Bliss 

El  Paso  Co:  El  Paso  TX  79916 

Landholding  Agency:  Army 

Property  Number:  219230108 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

23  Bldgs.,  Fort  Hood 

Ft.  Hood  Co:  Bell  TX  76544 

Landholding  Agency:  Army 

Property  Number.  219340238,  219520061, 

219610546-219610547,  219610585 
Status:  Unutilized 
Reason:  Extensive  detericuation. 
7  Bldgs.,  Fort  Sam  Houston 
San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number:  219330473,  219340095, 

219530176-219530177,  219610549- 

219610551 
Status:  Unutilized 
Reason:  Extensive  deterioration. 

Bldgs.  T-2916,  T-3180,  T-3192,  T-3398 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number:  219330476-219330479 

Status:  Unutilized 

Reason:  Detached  latrines. 

Bldgs.  2027,  2443,  Fort  Bliss 

El  Paso  Co:  El  Paso  TX  79916 

Landholding  Agency:  Army 

Property  Number  219620238-219620239 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Utah 

3  Bldgs. 

Tooele  Aimy  Depot 

Tooele  Co:  Tooele  UT  84074-5008         * 

Landholding  Agency:  Army 

Property  Number:  219012153,  219012166, 
219030366 

Status:  Unutilized 

Reason:  Secured  area. 

11  Bldgs. 

Tooele  Army  Depot 

Tooele  Co:  Tooele  UT  84074-5008 

Landholding  Agency:  Army 

Property  Number:  219012143-219012144, 
219012148-219012149,  219012152, 
219012155.  219012156,  219012158, 
219012742,  219012751,  219240267 

Status:  Underutilized 

Reason:  Secured  area. 

7  Bldgs. 

Dugway  Proving  Ground 

Dugway  Co:  Toole  UT  84022- 

Landholding  Agency:  Army 

Property  Number:  219013997,  219130011- 

219130012,  219130015-219130018 
Status:  Underutilized 
Reason:  Secured  area. 
7  Bldgs. 

Dugway  Proving  Ground 
Dugway  Co:  Toole  UT  84022- 
Landholding  Agency:  Army 
Property  Number  219330181-219330185, 

219420328-219420329 
Status:  Unutilized 
Reason:  Secured  area. 
Bldg.  4520 

Tooele  Army  Depot,  South  Area 
Tooele  Go:  Tooele  UT  84074-5008 
Landholding  Agency:  Army 
Property  Number  219240268 


Status:  Unutilized 

Reason:  Extensive  deterioration. 

Virginia 

17S  Bldgs. 

Radford  Army  Ammimition  Plant 

Radford  Co:  Montgomwy  VA  24141- 

Location:  State  Highway  114 

Landholding  Agency:  Army 

Property  Number:  219010833.  219010836, 
219010839,  219010842,  219010844. 
219010847-219010690,  219010692- 
219010912,  219011521-219011577, 
219011581-219011583,  219011585, 
219011588,  219011591,  219013559- 
219013570,219110142-219110143, 
219120071,  219140618-219140633, 
219440219-219440225,  219510031- 
219510033,  219610607-219610608 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  area. 

13  Bldgs. 

Radford  Army  Ammunition  Plant 

Radford  Co:  Montgomery  VA  24141- 

Location:  State  Highway  114 

Landholding  Agency:  Army 

Property  Number:  219010834-219010835, 
219010837-219010838.  219010840- 
219010841,  219010843,  219010845- 
219010846.  219010891,  219011578- 
219011580 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  area;  Latrine, 
detached  stiuctiire. 

98  Bldgs. 

U.S.  Army  Combined  Arms  Support 
Command 

Fort  Lee  Co:  Prince  George  VA  23801- 

Landholding  Agency:  Army 

Property  Number:  219220314,  219240096. 
21240107.  219330191-219330212, 
219330219-219330228.  219520062, 
219610589-219610598,  219620497- 
219620508, 219620838-219620877 

Status:  Unutilized 

Reason:  Extensive  deterioration  (Some  are  in 
a  secured  area.) 

16  Bldgs. 

Radford  Army  Ammunition  Plant 

Radford  VA  24141 

Landholding  Agency:  Army 

Property  Number:  219220210-219220218, 
219230100-219230163.  219520037 

Status:  Unutilized 

Reason:  Secured  Area. 

2  Bldgs..  Fort  A.P.  Hill 

Bowlins  Co:  Caroline  VA  22427 

Landholding  Agency:  Army 

Property  Number:  219240313-219240314 

Status:  Underutilized 

Reason:  Detached  latrines. 

Bldg.  B7103-01,  Motor  House 

Radford  Army  Ammunition  Plant 

Radford  VA  24141 

Landholding  Agency:  Army 

Property  Number  219240324 

Status:  Unutilized 

Reason:  Secured  Area;  Within  2000  ft  of 

flanmiable  or  exploaive  material;  Extensive 

deterioration. 
Bldg.  TT0868,  Fort  Pickett 
Blackstone  Co:  Nottoway  VA  23824 
Landholding  Agency:  Army 
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Property  Nj|mber  219310143 

Status:  Unutilized 

Reason:  Extensive  deterioratioD. 

BIdg.  171  Fbrt  Monroe 

Ft.  Monroe  VA  23651 

Landholding  Agency:  Anny 

Property  Number:  219520051 

Status:  Unutilized 

Reason:  Extensive  Deterioration. 

56  BIdgs. 

Red  Water  Dield  Office 

Radford  An^y  Ammunitioa  Plant 

Radford  VAi24141 

Landholding  Agency:  Array 

Property  Number:  219430341-219430396 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area. 
Bldgs.  SS12S8,TT806 
Fort  A.P.  Hijl 

Bowling  Graen  Co:  Caroline  VA  22427 
Landholding  Agency:  Army 
Property  Number  219510030,  219610588 
Status:  Underutilized 
Reason:  Sec|ued  Area;  Extensive 

deterioration. 

Bldgs.  2013-tOO.  B2013-O0,  A1601-00 

Radford  Amy  Ammunition  Plant 

Radford  VA  24141 

Landholding  Agency:  Army 

Property  Number:  219520052,  219530194 

Status:  Unutilized 

Reason:  BxtqD«ive  deterioration. 

Bldgs.  627,  «i22.  Fort  Bustis 

FL  Eustis  VA  23604 

Landholding  Agency:  Army 

Property  Number  21961058&-219610S87 

Status:  Unutilized 

Reason:  Extensive  deterioratimL 

Bldgs.  1426-1418, 1430-1431 

Fort  Belvoir 

Ft.  Belvoir  Cb:  Fairfax  VA  22060-5116 

Landholding  Agency:  Army 

Property  Nu«iber  219610609-219610610 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Washington 

56  Bldgs.,  Fort  Lewis 

Ft  Lewis  Co;  Pierce  WA  98433-5000 

Landholding  Agency:  Army 

Property  Number:  219440233-219440234, 
219510036,  219510039,  219610001- 
219610031.  219610035,  219610039- 
2196100481  219610264.  21962050»- 
219620517 

Status:  Unutilized 

Reason:  Seciired  Area;  Extensive 
deterioration. 

Bldgs.  524.  5$8.  539 

Ft.  Lawton 

Seattle  Co:  King  WA  98199 

Landholding  Agency:  Army 

Property  Nuibber:  219430130 

Status:  Unutijlized 

Reason:  Secured  Area:  Extensive 
deterioration. 

Wisconsin 

6  Bldgs. 

Badger  Arm)^  Ammunition  Plant 
Baraboo  Co:  $auk  WI  53913- 
Landholding  Agency:  Army 
Property  Number:  219011094,  219011209- 
2190112121219011217 


Status:  Underutiiized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Other  environmental; 

Secured  Aree 
Comment:  Friable  asbestos. 

154  Bldgs. 

Badger  Army  Ammunition  Plant 
Baraboo  Co:  Sauk  WI  53913- 
Landholding  Agency:  Army 
Property  Number.  219011104,  219011106, 
219011108-219011113,  219011115- 
219011117,  21901111»-219011120, 
219011122-219011139,  219011141- 
219011142,  219011144.  219011148- 
219011208.  219011213-219011216. 
219011218-219011234.  219011236, 
219011238.  219011240.  219011242, 
219011244,  219011247.  219011249. 
219011251,  219011254.  219011256. 
219011259.  219011263.  219011265. 
219011268.  219011270.  219011275, 
219011277.  219011280.  219011282. 
219011284.  219011286,  219011290, 
219011293,  219011295,  219011297, 
219011300,  219011302,  219011304- 
219011311,  219011317, 219011319- 
219011321,  219011323 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material;  Other  environmental; 
Secured  Area. 

Comment:  friable  asbestos. 

4  Bldgs. 

Badger  Army  Ammunition  Plant 

Baraboo  Co:  Sauk  WI 

Landholding  Agency:  Army 

Prt^rty  Number  219013871-219013873, 
219013875 

Status:  Underutilized 

Reason:  Secured  Area. 

31  Bldgs. 

Badger  Army  Ammunition  Plant 

Baraboo  Co:  Sauk  WI 

Landholding  Agency:  Army 

Property  Number  219013876-219013878, 
219220295-219220311,  219510058- 
219510068 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldgs.  6513-27, 6823-2,  6861-4 

Badger  Army  Ammunition  Plant 

Baraboo  Co:  Sauk  WI  53913- 

Landholding  Agency:  Army 

Property  Number  219210097-219210099 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area. 

79  Bldgs..  Fort  McCoy 

US  Hwy.  21 

Ft.  McCoy  Co:  Monroe  WI  54656- 

Landholding  Agency:  Army 

Property  Number  219210115,  219240206- 
219240243,  219240256,  219240258- 
219240262,  219310208-219310225, 
219610611-219610612,  219620292- 
219620305 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  6513-3 

Badger  Army  Ammunition  Plant 

Baraboo  Co:  Sauk  WI  53913- 

Landholding  Agency:  Army 

Property  Number  219510057 

Status:  Unutilized 

Reason:  Detached  Latrine. 


124  Bldgs. 

Badger  Army  Ammunition  Plant 
Baraboo  Co:  Sauk  WI  53913- 
Landholding  Agency:  Army 
Property  Number  219510069-219510077 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 
deterioration. 

Land  (by  State) 
Alabama 

23  acres  and  2284  acres 

Alabama  Army  Ammunition  Plant 

110  Hwy.  235 

Childersburg  Co:  Talladega  AL  35044- 

Landholding  Agency:  Army 

Property  Number  219210095-219210096 

Status:  Excess 

Reason:  Secured  Area. 

3.152  Acres 

Anniston  Army  Depot 

Anniston  Co:  Calhoun  AL  36201- 

Landholding  Agency:  Army 

Property  Number  219530004 

Status:  Unutilized 

Reason:  Secured  Area. 

Alaska 

Campbell  Creek  Range 

Fort  Richardson 

Anchorage  Co:  Greater  Anchorage  AK  99507- 

Landholding  Agency:  Army 

Property  Number  219230188 

Status:  Unutilized 

Reason:  Inaccessible. 

Illinois 

Group  66A 

Joliet  Army  Ammunition  Plant 

joliet  Co:  Will  IL  60436- 

Landholding  Agency:  Army 

Property  Nxmiber  219010414 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area. 
Parcel  1 

Joliet  Army  Ammunition  Plant 
Joliet  Co:  Will  IL  60436- 
Location:  South  of  the  811  Magazine  Area, 

adjacent  to  the  River  Road. 
Landholding  Agency:  Army 
Property  Number  219012810 
Status:  Excess 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Floodway. 
Parcel  No.  2,  3 

Joliet  Army  Ammunition  Plant 
Joliet  Co:  Will  IL  60436- 
Landholding  Agency:  Army 
Property  Number  219013796-219013797 
Status:  Underutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Floodway. 
Parcel  No.  4,  5,  6 
Joliet  Army  Ammunition  Plant 
Joliet  Co:  Will  IL  60436- 
Landholding  Agency:  Army 
Property  Number  219013798-219013800 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Floodway. 
Homewoo<l  USAR  Center 
18760  S.  Halsted  Street 
Homewood  Co:  Cook  IL  60430- 
Landholding  Agency:  Army 
Property  Number  219014067 
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Status:  Underutilized 

Reason:  Secured  Area. 

38.000  sq.  ft.  ft  4,000  sq.  ft  of  Land 

Rock  Island  Arsenal 

South  Shore  Moline  Pool  Miss.  River 

Moiine  Co:  Rock  Island  IL  61299-5000 

Landholding  Agency:  Army 

F»roperty  Number:  219240317-219240318 

Status:  Unutilized 

Reason:  Floodway. 

Indiana 

Newport  Army  Ammunition  Plant 
East  of  14th  St.  ft  North  of  S.  Blvd. 
Newport  Co:  Vermillion  IN  47966- 
Landholding  Agency:  Army 
Property  Number:  219012360 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area. 
Land— Plant  2 

Indiana  Army  Ammunition  Plant 
Charlestown  Co:  Clark  IN  47111- 
Landholding  Agency:  Army 
Property  Number:  219330095 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material. 

Maryland 

Carroll  Island,  Graces  Quarters 

Aberdeen  Proving  Ground 

Edgewood  Area 

Aberdeen  City  Co:  Harford  MD  21010-5425 

Landholding  Agency:  Army 

Property  Number  219012630-219012632 

Status:  Underutilized 

Reason:  Floodway;  Secured  Area. 

Minnesota 

Portion  of  R.R.  Spur 

Twin  Cities  Army  Anununition  Plant 

New  Brighton  Co:  Ramsey  MN  55112- 

Landholding  Agency:  Army 

Property  Number:  219620472 

Status:  Unutilized 

Reason:  Landlocked. 

New  Jersey 

Land 

Armament  Research  Development  ft  Bng. 

Center 
Route  15  North 

Picatinny  Arsenal  Co:  Morris  NJ  07806- 
Landholding  Agency:  Army 
Property  Number:  219013788 
Status:  Unutilized 
Reason:  Secured  Area. 
Spur  Line/Right  of  Way 
Armament  Rsch.,  Dev.  ft  Eng.  Center 
Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 
Landholding  Agency:  Army 
Property  Number:  219530143 
Status:  Unutilized 
Reason:  Floodway. 

Oklahoma 

McAlester  Army  Ammo.  Plant 
McAlester  Army  Ammunition  Plant 
McAlester  Co:  Pittsburg  OK  74501- 
Landholding  Agency:  Army 
Property  Number:  219014603 
Status:  Underutilized 
Reason:  Within  2000  ft.  of  flanomable  or 
explosive  material. 

Texas 

Land — Approx.  50  acres 


Lone  Star  Army  Ammunition  Plant 

Texarkana  Co:  Bowie  TX  75505-9100 

Landholding  Agency:  Army 

Property  Number  219420308 

Status:  Unutilized 

Reason:  Secured  Area. 

Land— all  of  block  1800 

Fort  Sam  Houston 

Portions  of  1900,  3100,  3200 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number  219530184 

Status:  Excess 

Reason:  Floodway. 

Virginia 

Fort  Belvoir  Military  Re9ervation-5.6  Acres 
South  Post  located  West  of  Pohick  Road 
Fort  Belvoir  Co:  Fair&x  VA  22060- 
Location:  Rightside  of  King  Road 
Landholding  Agency:  Army 
Property  Number:  219012550 
Status:  Unutilized 

Reason:  Within  airport  runway  clear  zone; 
Secured  Area. 

Wisconsin 

Land 

Badger  Army  Ammunition  Plant 
Baraboo  Co:  Sauk  WI  53913- 
Location:  Vacant  land  within  plant 

boundaries. 
Landholding  Agency:  Army 
Property -Niunber:  219013783 
Status:  Unutilized 
Reason:  Secured  Area. 

IFR  Doc  96-22615  Filed  9-5-96;  8:45  ami 
HLUNQ  CODE  4210-a-H 


DEPARTMENT  OF  THE  MTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Application  for 
Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531  et 
seq.y. 

PRT-818775 

Applicant:  Ken  Gordon,  Mississippi  Natural 
Heritage  Program,  Jackson,  Mississippi. 

The  applicant  requests  a  permit  to 
take  (survey  and  collect  voucher 
specimens)  the  endangered  plants, 
Louisiana  quillwort,  Isoetes 
louisianensis,  and  American  chaffseed, 
Schwalbea  americana,  on  Camp  Shelby 
and  adjacent  DeSoto  National  Forest, 
Forrest,  Perry,  and  Greene  Counties, 
Mississippi  for  the  purpose  of 
enhancement  of  survival  of  the  species. 
PRT-818777 

Applicant:  Dr.  Sam  W.  Rosso,  The  University 
of  Southern  Mississippi,  Hattiesburg, 
Mississippi. 


Thft  applicant  requests  a  permit  to 
take  (survey  and  collect  specimens  for 
study)  the  endangered  plant,  Louisiana 
quillwort,  Isoetes  louisianensis,  on 
Camp  Shelby  and  adiacent  DeSoto 
National  Forest,  Forrest,  Perry,  and 
Greene  Counties,  Mississippi  for  the 
purpose  of  enhancement  of  survival  of 
the  species. 
PRT-818715 

Applicant:  R.  Timothy  Davis,  Environmental 
Services,  Inc.  JacksiDnville,  Florida. 

The  applicant  requests  a  permit  to 
take  (capture,  band,  and  translocate) 
red-cockaded  woodpeckers,  Picoides 
borealis,  throughout  the  species  raiige  in 
North  Carolina,  South  Carolina,  Georgia, 
and  Florida  for  the  purpose  of 
enhancement  of  survival  of  the  species. 

PRT-818721 

Applicant:  Susanne  Shipper,  Jamestown, 
South  Carolina. 

The  applicant  requests  a  permit  to 
take  (capture,  band,  and  install  artificial 
cavities  and  cavity  restrictors)  red- 
cockaded  woodpeckers,  Picoides 
borealis,  at  Shaw  Air  Force  Base, 
Sumter,  South  Carolina  for  the  purpose 
of  enhancement  of  siuvival  of  the 
species. 

Written  data  or  comments  on  these 
applications  should  be  submitted  to: 
Risgional  Permit  Coordinator,  U.S.  Fish 
and  Wildlife  Service,  1875  Century 
Boulevard,  Suite  200,  Atlanta,  Georgia 
30345.  All  data  and  comments  must  be 
received  within  30  days  of  the  date  of 
this  pubUcation. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service,  1875  Century 
Boulevard,  Suite  200,  Atlanta,  Georgia 
30345  (Attn:  David  Dell,  Permit 
Biologist).  Telephone:  404/679-7313; 
Fax:  404/679-7081. 

Dated:  August  29, 1996. 
Noreen  K.  Clough, 
Regional  Director 
IFR  Doc.  96-22810  Filed  9-5-96;  8:45  am] 

BiLUNQ  COOE  431»-6»-M 


Bureau  of  Land  Management 

[CO-010-0fr-1020-00-241A] 

Northwest  Colorado  Resource 
Advisory  Council  Meeting 

AGENCY:  Bureau  of  Land  Management. 
Interior. 
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ACTION:  Nqtice  of  meeting. 

SUMMARY:  Notice  is  hereby  given  that 
the  next  moeting  Qf  the  Noil^west 
Colorado  Resource  Advisory  Ck)imcil 
will  be  held  on  September  20, 1996. 
DATES:  Thd  meeting  is  scheduled  for 
Friday.  Sej>tember  20, 1996  in  Rifle. 
Colorado. 

AOOftESSES:  For  hirther  infonnation. 
contact  Lynda  Boody,  Bureau  of  Land 
Management  (BLM),  Grand  Junction 
District  Office,  2815  H  Road,  Grand 
Junction,  Colorado  81506;  Telephone 
(970)  244-8000;  TDD  (970j  244-3011. 
SUPfi-EMEI^ARY  MFORMATKM:  The 
meeting  is  scheduled  to  begin  at  9:00 
ajn. 

This  meeting  will  be  held  at  the  U.S. 
Forest  Service  Office,  Rifle  Ranger 
District,  0094  County  Road  244,  Rifle, 
CO  81650. 

The  agenda  for  this  meeting  will  focus 
on  general  Council  business,  issues  with 
which  the  Council  would  like  to  become 
involved,  new  business,  and  committee 
reports. 

All  Resource  Advisory  Council 
meetings  are  open  to  the  pubUc. 
Interested  persons  may  make  oral 
statements  to  the  Coimdl.  or  written 
statements  may  be  submitted  for  the 
Council's  cnnsideration.  Public 
comment  will  be  taken  throughout  the 
meeting.  Depending  on  the  number  of 
persons  wishing  to  make  oral 
statements,  a  per-person  time  limit  may 
be  established  by  the  Grand  Jimction/ 
Craig  Distrkrt  Manager. 

Summary  minutes  for  the  Coimcil 
meeting  wul  be  maintained  in  the  Grand 
Jimction  and  Craig  District  Offices  and 
will  be  available  for  public  inspection 
and  reproduction  diuing  regular 
business  hours  within  thirty  (30j  days 
following  the  meeting. 

Dated:  Au^t  26. 1996. 
Mark  Morse, 

Crand  Junctipn/Cmig  District  Manager. 
fFR  Doc  96-J22817  Filed  9-5-96;  8:45  ami 
MJJNQ  COOC  Uia-TO-M 
— — . ■  < 

[MT-e6O-1MO-00l 

Resource  Advisory  CouncU  Meeting, 
Butte,  MT 

AQCMCY:  Bi*te  District  Office.  Bureau  of 
Land  Management,  Interior. 
ACnON:  Notice  of  Butte  District  Resource 
Advisory  Council  Meeting,  Butte, 
Montana.    ' 

SUMMARY:  The  Coimcil  will  convene  at 
1:00  PM  on  Thursday,  October  3  and 
continue  through  Friday,  October  4, 
1996  to  discuss  the  Westslope  Cutthroat 
Trout,  Abandoned  Mine  Reclamation  in 


western  Montana,  Land  Exchanges,  and 
the  draft  Standards  and  Guidelines  EIS 
comments. 

Hie  meeting  will  be  held  at  the  Dillon 
Resource  Area  Office,  1005  Selway 
Drive.  Dillon.  Montana. 

The  meeting  is  open  to  the  public  and 
written  comments  may  be  given  to  the 
Coimcil.  Oral  comments  may  be 
presented  to  the  Council  at  3  PM  on 
October  3.  The  time  allotted  for  oral 
comment  may  be  limited,  depending  on 
the  number  of  persons  wishing  to  be 
heard.  Individuals  who  plan  to  attend 
and  need  further  infonnation  about  the 
meeting;  or  need  special  assistance, 
such  as  sign  language  or  other 
reasonable  accommodaticHis,  should 
contact  the  Butte  District,  106  North 
Parkmont  (PO  Box  3388),  Butte, 
M(mtana  59702«3388;  telephone  406- 
494-5059. 

FOR  FURTHER  MFORMATKM  CONTACT:  Jim 
Owings  at  the  above  address  or 
telephone  number. 

Dated:  August  27, 1996. 
Mkkd0D.GMd. 

Acting  District  Manager. 

(FR  Doc.  96-22819  Filed  9-5-'96:  8:45  ami 

MUMQ  COOK  4Sia-0M-M 


[MT-06(M»-10eO-001 

Montwia  Off-Road  Vehicle  Deelgn«lk»n 

agency:  Department  of  the  Interior, 
Bureau  of  Land  Management. 
ACTION:  Notice  to  limit  off-road  vehicle 
use  on  public  lands. 

SUMMARY:  Notice  is  hereby  given  that 
beginning  September  1, 1996,  the  use  of 
off-road  vehicles  (OR)  is  limited  on 
public  lands  within  the  Pike  Creek 
Block  Management  Area  in  southern 
Petroleum  County,  Montana.  This  will 
be  in  effect  during  the  bird  and  big  game 
hunting  seasons  as  estabUshed  by  the 
Montana  Fish,  Wildlife  and  Parks 
Commission  in  accordance  with  the 
authority  and  requirements  of  regulation 
43  CAR  8364.1. 

DATES:  This  designation  will  be  in  effect 
between  September  1,  and  December  1. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Chuck  Otto,  Judith  Resource  Area 
Manager,  Bureau  of  Land  Management, 
P.O.  Box  1160.  Airport  Road, 
Lewistown,  MT  59457. 
SUPPt-EMEMTARY  MFORMATKM:  This  block 
management  area  includes  37.120  acres 
in  three  units  (North,  South  and  South 
Zimmerman).  The  public  land  is 
administered  by  the  BLM,  Judith 
Resource  Area,  Lewistown  District.  This 
designation  is  the  result  of  analysis 
completed  in  the  Judith,  Valley,  Phillips 


Resource  Management  Plan  of  1994,  and 
will  be  implemented  as  a  cooperative 
effort  among  private  landowners; 
Montana  Fish,  Wildlife  and  Parks; 
Montana  Department  of  Natural 
Resources  and  Conservation;  and  the 
BLM.  The  purpose  of  this  designation  is 
to  prevent  damage  to  soil,  vegetation 
and  scenic  resources;  to  open  additional 
private  and  state  lands  for  hunting;  and 
to  reduce  landowner/recreationist 
conflicts  so  as  to  provide  a  higher 
quality  hunt. 

The  off-road  vehicle  limitation  area  is 
located  in  southern  Petroleum  County, 
Montana. 

Dated:  August  26, 1996. 
David  L.  Man, 
District  Manager. 

[FR  Doc  96-22818  Filed  9-5-96:  8:45  am) 
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Filing  of  Plats  Survey;  Wyoming 

AQENCY:  Bureau  of  Land  Management, 

Interior. 

ACTKM:  Notice. 

SUMMARY:  The  plats  of  survey  of  the 
following  described  lands  are  scheduled 
to  be  officially  filed  in  the  Wyoming 
State  Office,  Cheyenee.  Wyoming,  thirty 
(30)  calendar  days  from  the  date  of  this 
publication. 

Sixtk  PriBcipal  Meridian.  Vfjumb^ 

T.  22  N.,  R.  101  W.,  accepted  July  15, 1996 
T.  16  N.,  R.  83  W.,  accepted  August  8, 1996 
T.  56  N.,  R.  95  W.,  accepted  August  8, 1996 
T.  49  N.,  R.  72  W.,  accepted  August  16, 1996 
T.  17  N.,  R.  93  W.,  accepted  August  16, 1996 
T.  27  N.,  R.  71  W.,  accepted  August  26. 1996 

U  protests  against  a  survey,  as  shown 
on  any  of  the  above  plats,  are  received 
prior  to  the  official  filing,  the  filing  will 
be  stayed  pending  consideration  of  the 
protest(s)  and  or  appeal(s).  A  plat  will 
not  be  ofBcially  filed  until  after 
dispositicm  of  protest(s)  and  or 
appeal(s). 

These  plats  will  be  placed  in  the  open 
files  of  the  Wyoming  State  Office, 
Bureau  of  Land  management,  5353 
Yellowstone  Road,  Cheyenne, 
Wyoming,  and  will  be  available  to  the 
public  as  a  matter  of  information  only. 
Copies  of  the  plats  will  be  made 
available  upon  request  and  prepayment 
of  the  reproduction  fee  of  $1.10  per 
copy, 

A  person  or  party  who  wishes  to 
protest  a  survey  must  file  with  the  State 
Director,  Bureau  of  Land  Management. 
Cheyenne,  Wyoming,  a  notice  of  protest 
prior  to  thirty  (30)  calendar  days  bom 
the  date  of  this  publication.  If  the 
protest  notice  did  not  include  a 
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statement  of  reasons  for  the  protest,  the 
protestant  shall  file  such  a  statement 
with  the  State  Director  within  thirty  (30) 
calendar  days  after  the  notice  of  protest 
was  filed. 

The  above-listed  plats  represent 
dependent  resurveys,  subdivision  of 
sections. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bureau  of  Land  Management,  P.O.  Box 
1828,  5353  Yellowstone  Road. 
Cheyenne,  Wyoming  82003. 

Dated:  August  27, 1996. 
John  P.  Lee, 

Chief,  Cadastral  Survey  Group. 
(PR  Doc.  96-22816  Filed  9-5-96;  8:45  am] 
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Minerals  Management  Service 

Information  Collection  Activities: 
Proposed  Collection;  Comment 
Request 

AQBICY:  Minerals  Management  Service, 

DOI. 

ACTION:  Notice  of  information  collection 

solicitation. 

SUMMARY:  Under  the  Paperwork 
Reduction  Act  of  1995,  the  Minerals 
Management  Service  (MMS)  is  soliciting 
comments  on  an  information  collection 
for  Requests  to  Exceed  Regulatory 
Allowance  Limitation. 
DATES: 'Written  comments  should  be 
received  on  or  before  November  5, 1996. 
ADDRESSES:  Comments  sent  via  the  U.S. 
Postal  Service  should  be  sent  to: 
Minerals  Management  Service,  Royalty 
Management  Program,  Rules  and 
Procedures  Staff,  P.O.  Box  25165,  MS 
3101,  Denver,  Colorado,  80225-0165; 
courier  address  is:  Building  85,  Room 
A-212,  Denver  Federal  Center,  Denver, 
Colorado  80225;  e:Mail  address  is: 

David Guzy@smtp.mms.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  C.  Jones,  Rules  and  Procedures 
Staff,  phone  (303)  231-3046,  FAX  (303) 
231-3194,  e-Mail 

Denn  i  s Jones@smtp.mms.gov. 

SUPPLEMENTARY  INFORMATION:  In 

compliance  with  the  requirements  of 
Section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  each  agency 
shall  provide  notice  and  otherwise 
consult  with  members  of  the  public  and 
affected  agencies  concerning  collection 
of  information  in  order  to  solicit 
comments  to:  (a)  Evaluate  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 


burden  of  the  proposed  collection  of 
information;  (c)  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (d)  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  inf<Hination 
technology. 

The  Minerals  Management  Service 
(MMS)  Royalty  Management  Program 
(RMP)  is  requesting  the  continuation  of 
a  collection  of  information  to  be  used  by 
royalty  payors  on  Federal  or  Indian 
mineral  leases.  The  payors  use  the  form 
when  requesting  MMS  approval  to 
exceed  established  transportation  or 
processing  allowance  limits.  Use  of  the 
form  will  not  place  any  additional 
burden  on  payors. 

Under  certain  circimistances  lessees 
are  authorized  to  deduct  firom  royalty 
payments  the  reasonable  actual  costs  of 
transporting  the  royalty  portion  of 
produced  oil  and  gas  from  the  lease  to 
a  processing  or  sales  point  not  in  the 
immediate  lease  area.  When  gas  is 
processed  for  the  recovery  of  gas  plant 
products,  lessees  may  claim  a 
processing  allowance.  Transportation 
and  processing  allowances  are  a  part  of 
the  product  valuation  process  which 
MMS  uses  to  determine  if  the  lessee  is 
reporting  and  paying  the  proper  royalty 
amount. 

MMS  performs  the  royalty 
management  functions  for  the  Secretary 
of  the  Interior,  who  is  responsible  for 
the  collection  of  royalties  from  lessees 
who  produce  minerals  from  leased 
Federal  and  Indian  lands.  The  Secretary 
is  required  by  various  laws  to  manage 
the  production  of  mineral  resources  on 
Federal  and  Indian  lands,  to  collect  the 
royalties  due,  and  to  distribute  the 
funds  in  accordance  with  those  laws. 
The  Secretary  is  authorized  to  prescribe 
rules  and  regulations  in  order  to 
administer  the  provisions  of  laws 
pertaining  to  mineral  leases  on  Federal 
and  Indian  land  and  the  Outer 
Continental  Shelf.  Applicable  citations 
include:  30  U.S.C  189,  pertaining  to 
Public  Lands;  30  U.S.C.  359,  pertaining 
to  Acquired  Lands;  43  U.S.C.  1334, 
pertaining  to  Outer  Continental  Shelf 
Lands;  25  U.S.C.  396d,  pertaining  to 
Indian  Lands;  and  30  U.S.C.  1713, 
pertaining  to  oil  and  gas  from  Public 
and  Indian  Lands. 

Regulations  at  30  CFR  206  establish 
uniform  product  valuation  and 
allowance  policies  for  all  Federal  and 
Indian  leases.  These  regulations  require 
information  in  support  of  the  product 
valuation  or  allowances  being  claimed. 
Without  such  information,  MMS  cannot 
evaluate  the  amount  of  royalties  being 


paid  or  the  amount  of  allowances  being 
claimed. 

Regulations  at  30  CFR  206.104(b)(1) 
and  206.156  (c)(1)  establish  the  limit  on 
transportation  allowance  deductions  for 
oil  and  gas  at  50  percent  of  the  value  of 
the  oil  or  gas  at  the  point  of  sale. 
Regulations  at  30  CFR  206.104(b)(2)  and 
206.156(c)(3)  provide  that  MMS  may 
approve  a  transportation  allowance  in 
excess  of  50  percent  upon  proper 
application  from  the  royalty  payor. 

Similar  regulations  at  30  CFR 
206.158(c)(2)  establish  66%  percent  of 
the  value  of  each  gas  plant  product  as 
the  limit  on  the  allowable  gas 
processing  deduction,  while  30  CFR 
206.158(c)(3)  provides  for  the  approval 
of  a  gas  processing  allowance  in  excess 
of  66V3  percent  when  properly 
requested  by  the  payor. 

To  request  permission  to  exceed  an 
allowance  limit,  royalty  payors  must 
write  a  letter  to  MMS  providing  the 
reasons  why  a  higher  allowance  limit  is 
necessary.  Although  the  request  to 
exceed  an  allowance  limit  is  voluntary 
on  the  part  of  the  payors  and  results  in 
a  benefit  to  them,  many  times  payors 
have  not  provided  all  of  the  data  needed 
by  MMS  to  approve  or  deny  a  request, 
llie  foUowup  necessary  to  obtain 
required  information  creates  an 
additional  burden  for  both  the  payor 
and  the  Government. 

The  use  of  form  MMS-4393,  included 
with  the  payor's  request,  ensures  that 
MMS  receives  the  lease  data  required  to 
make  a  decision  on  the  request  by 
including  the  Accounting  Identification 
Number  (AID)  identifying  the  lease,  the 
product  code  identifying  the  product 
being  transported  or  processed,  and  the 
selling  arrangement  used  to  identify  the 
marketing  outlet  for  the  product.  These 
are  the  necessary  data  that  have  been 
missing  from  many  of  the  requests  in 
the  past.  The  use  of  Form  MMS-4393 
reduces  the  time  required  for  most 
payors  to  clarify  a  request  to  exceed 
allowance  rates,  and  reduces  the  time 
required  by  the  Government  to  process 
the  request. 

Costs  for  performing  this  collection  of 
information  are  based  on  time  estimated 
for  the  payor  to  provide  the  information 
requested  on  Form  MMS-^393.  The 
form  will  be  completed  once  a  year,  if 
necessary,  for  each  of  about  50 
allowance  requests.  Completing  the 
form  is  expected  to  average  one  half 
hour  at  a  cost  of  $25  per  hour. 

Annual  burden  costs:  50  requestsxV^ 
hourx$25=$625.00 

Annual  burden  hours:  50  requestsxV^ 
hour=25  hours. 
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Dntod:  August  29.  1996. 
lanes  W.  Shaw, 

Associata  Director  for  Royalty  Ma  nagewent. 
[FR  Doc.  (16-22764  Piled  9-5-96:  8:45  am) 
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Agency  NifomMrtlon  Cotteeion 
ActivittaK  Submission  tor  OfHcs  of 
Management  and  Budget  Review; 
Comment  Request 

AQBCY:  Mineral  Management  Service 
(MMS),  Interior. 
ACTION:  Notice  of  extension  of  a 
currently  approved  collection. 

SUMMARY:  The  Department  of  the 
Interior  kas  submitted  a  proposal  for  the 
collection  of  information  listed  below  to 
the  Officx  of  Management  and  Budget 
(OMB)  for  approval  under  the 
provisioes  of  the  Paperwork  Reduction 
Act  of  1995  (Act).  The  act  requires  that 
OMB  provide  interested  Federal 
agencies  and  the  public  an  opportimlty 
to  comment  on  information  collection 
requests.  The  act  also  provides  that  an 
agency  may  not  conduct  or  sponsor,  and 
you  are  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  currently  valid  C^fB  omtrol 
number. 

DATES:  Submit  written  comments  by 
October  7. 1996. 

AOOnessCS:  Sutxnit  comments  and 
suggestions  directly  to  the  Office  of 
Information  and  Regulatory  Affairs,    . 
OMB,  Attention:  Desk  0£5cer  for  the 
Department  of  the  Interior  (1010-0071), 
Washington,  D.C.  20503. 

Send  a  copy  of  your  comments  to  the 
Chief,  Engineering  and  Standards 
Branch,  Mail  Stop  4700,  Minerals 
Management  Service,  381  Elden  Street, 
Hemdon,  Virginia  20170-4817. 
FOR  FUmfCR  WrOWMATION  CONTACT: 
Alexis  London,  Engineering  and 
Standards  Branch,  Minerals 
Management  Service,  telephone  (703) 
787-1600.  You  may  obtain  copies  of  the 
proposed  collection  of  information  by 
contacting  MMS's  Clearance  Officer  at 
(703) 787-1242. 

8UFPLCM»ITARY  INFORMATION: 

Title:  30  CFR  Part  203.  Relief  or 
Reduction  in  Royalty  Rates. 

OMB  number:  1010-0071. 

Abstra^:  The  Outer  Continental  Shelf 
Lands  Act  (OCSLA)  and  the  Deep  Water 
Royalty  Relief  Act  (DWRRA)  give  the 
Secretary  of  the  Interior  the  authority  to 
reduce  oi|  eliminate  royalty  or  any  net 
profit  shdre  set  forth  in  Outer 
Continental  Shelf  (OCS)  oil  and  gas 
leases  to 

The  MM2  i  interim  final  rule  established 
the  terms 


and  conditions  for  granting 


reductions  in  royahy  rates  under  the 
OCSLA  and  royalty  suspension  voliunes 
under  the  DWRRA  for  certain  leases  in 
existence  before  November  28, 1995.  It 
also  defines  the  information  required  for 
a  complete  application  as  required  by  43 
U.S.C  1337(aK3)(C).  The  interim  final 
rule  was  published  in  the  Federal 
Registor  on  May  31, 1996  (61  FR  27263). 
The  comment  period  has  been  extended 
to  September  30, 1996  (61  FR  40734). 

MMS  will  use  the  information  to 
determine  whether  granting  a  royalty 
relief  request  will  result  in  the 

E reduction  of  resources  that  would  not 
B  produced  without  such  relief.  An 
application  for  royalty  relief  must 
contain  sufficient  financial,  economic, 
reservoir,  geologic  and  geophysical, 
production,  and  engineering  data  and 
information  for  MMS  to  determine 
whether  relief  should  be  granted 
according  to  applicable  law.  The 
Applicaticm  also  must  be  sufficient  to 
determine  whether  the  requested  relief 
will  result  in  an  ultimate  increase  in 
resource  recovery  and  receipts  to  the 
Federal  Treasury  and  provide  for 
reasonable  returns  on  project 
investments.  The  applicant's 
requirement  to  respond  is  related  only 
to  a  request  to  obtain  royahy  relief.  The 
applicant  has  no  obligation  to  make 
suc:h  a  request 

Description  of  Respondents:  Federal 
OCS  oil  and  gas  leases. 

Frequency:  On  occasion. 

Estimated  Number  of  Respondents: 
130  respondents  maldng  an  estimated 
52  applications  per  year. 

Estimated  Total  Annual  Burden  on 
Respondents:  34,530  burden  hours. 

Estimate  of  Total  Other  Annual  Costs 
to  Respondents: 

(a)  Application  processing  cost: 
average  $21,800  per  application  for  an 
estimated  burden  of  $1,133,600. 

(b)  Some  applications  will  require  a 
report  prepared  by  an  independent 
certified  public  accountant:  average 
$87,500  per  application  for  an  estimated 
burden  of  $3 ,587 ,500. 

Type  of  Request:  Extension  of 
currently  approved  collection. 

Fonn  Number:  N/A. 

Comments:  The  OMB  is  required  to 
make  a  decision  concerning  the 
proposed  collection  of  information 
between  30  and  60  days  after 
publication  of  this  notice  in  the  Federal 
Kegisler.  Therefore,  a  comment  to  OMB 
is  best  ensured  of  having  its  full  effect 
if  OMB  receives  it  by  no  later  than 
October  7. 1996. 

Bureau  Clearance  Officer:  Carole 
deWitt  (703)  787-1242. 


Dated:  August  15. 1996. 
EP.  Daaanberger, 

Acting  Deputy  Associate  Director  for 
Operations  and  Safety  Management. 
[FR  Doc.  96-22820  Filed  9-5-96;  8:45  am) 
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Nattonal  Farfc  Servica 

Record  of  Decision,  Pictured  Rodts 
National  Lalieshore;  Rnal 
Environmental  Impact  Statement: 
Beaver  Basin  Rim  Road 

Introdiiction 

Pursuant  to  regulations  promulgated 
by  the  Council  on  Environmental 
Quality  (40  CFR  Section  1505.2)  and  the 
implementing  procedures  of  the 
National  Park  Service  for  the  National 
Environmental  Policy  Act  of  1969  (40 
use  1501  et  seq.),  the  National  Park 
Service  has  prepared  this  Record  of 
Decision  witii  respect  to  the  Final 
Environmental  Impact  Statement: 
Beaver  Basin  Rim  Road.  Pictured  Rocks 
National  Lakeshore,  Michigan. 

This  Record  of  Decision  describes  the 
road  provision  alternatives  that  were 
considered,  mitigating  measures 
adopted  to  avoid  or  minimize  '* 

environmental  impacts,  and  the 
decision  reached. 

Decision 

The  National  Park  Service  adopts  the 

iiroposed  (preferred)  alternative 
Alternative  B).  which  is  to  construct  a 
two-lane  paved  road  of  approximately 
13  miles  length  within  the  shoreline^^ 
zone  of  the  Pictured  Rocks  National 
LakeshcM«. 

The  road  would  run  from  the  vicinity 
of  Legion  Lake  near  the  intersection  of 
the  Little  Beaver  Campground  entrance 
road  with  Alger  County  Road  H-58 
northeasterly  to  near  the  Twelveraile 
Beach  Campground  entrance  road 
intersecticH)  with  Alger  County  H-58. 
The  road  impact  on  the  environment 
would  be  minimal. 

In  constructing  the  road  as  described 
imder  Alternative  B,  the  National  Park 
Service  would  be  complying  with  the 
direction  of  the  Congress  as  stipulated 
in  Public  Law  89-668  (80  Stat.  922  sec. 
6(b)(1)]  to  provide  a  scenic  drive  within 
the  shoreline  zone  of  the  national 
lakeshore.  The  adopted  alternative  is 
consistent  with  this  congressional 
mandate  and  would  implement  the 
management  directions  of  the  General 
Management  Plan,  Pictured  Rocks 
National  Lakeshore  (NPS.  USD1 1981). 
The  National  Park  Service  takes  the 
position  that,  in  the  absence  of 
environmental  impacts  precluding 
construction  of  the  road,  it  must  comply 
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with  this  express  congressional 
direction,  and  that  it  should  implement 
the  related  provisions  of  the  1981 
General  Management  Plan. 

In  issuing  this  decision,  the  National 
Park  Service  recognizes  that  there  is 
considerable  public  opposition  to  this 
action  despite  the  Hndings  of  the 
environmental  impact  analysis  and  the 
congressional  direction  to  construct  the 
scenic  shoreline  drive.  In  response  to 
that  opposition  and  efforts  of  members 
of  the  104th  Ck}ngress  to  eliminate  by 
means  of  amendatory  legislation  the 
congressionally  mandated  scenic  drive, 
the  National  Park  Service  will  take  no 
immediate  action  to  implement  this 
project.  If  legislation  in  the  form  of  an 
amendment  to  P.L.  89-688  (section  6 
(b)(1))  is  enacted,  the  National  Park 
Service  will  revise  the  general 
management  plan  for  Pictured  Rocks 
National  Lakeshore  to  be  consistent 
with  the  direction  of  such  legislation. 

AHeni^Tes  Cansidered 

The  enviroimiental  impact  statement 
analyzed  three  road  provision 
alternatives.  Alternative  A:  No  Action 
(Ccmtinuation  of  Existing  Conditions), 
Alternative  B:  Shoreline  Zone  Corridor 
(Proposed  Action),  and  Alternative  C: 
Inland  Bufi^ar  Zone  Corridor. 

The  environmental  impact  statement 
considered  and  eliminated  fn/m  further 
consideration  three  other  alternatives 
for  the  location  and  design  of  the 
shoreline  road.  These  three  alternatives 
were  offered  during  preparation  of  the 
environmental  impact  statement:  (1) 
Upgrading  County  Road  H-58,  (2) 
Construct  a  Paved  Trail,  and  (3) 
Construct  a  Gravel  Road.  The  upgrading 
of  County  Road  H-58  had  been 
previously  evaluated  and  rejected  as 
alternative  3  in  the  environmental 
assessment  prepared  in  1981  for  the 
General  Management  Plan,  Pictured 
Rocks  National  Lakeshore. 

Alternative  B:  Shoreline  Zone  Corridor 
(Proposed  Action) 

Construction  activities  associated 
with  the  adopted  alternative  would 
directly  affect  82  acres  of  mixed 
northern  hardwood  and  pinelands  forest 
vegetation.  Of  the  82  acres,  47  would  be 
replanted  with  grasses  and  forbs  upon 
completion  of  the  road.  Another  two 
acres  would  be  cleared  for  two  scenic 
overlooks  of  the  Beaver  Basin  area  of  the 
park.  The  road  corridor  is  entirely 
within  the  shoreline  zone  on  lands 
owned  by  the  National  Park  Service.  No 
land  acquisition  would  be  required. 
Most  of  the  road  would  be  located  400 
feet  or  more  back  (south  and  east)  of  the 
Beaver  Basin  Rim.  Existing  old  road 
traces  totaling  about  5  percent  of  the 


entire  road  would  be  used  wherever 
possible.  Two  spur  roads  would  be 
constructed  off  the  main  road  to  two 
overlooks  that  would  provide  views  of 
Beaver  Basin,  Beaver  Lake,  Grand  Portal 
Point,  Lake  Superior,  and  the  Sevenmile 
Creek  area. 

There  are  no  threatened  or 
endangered  species  affected.  However, 
the  National  Park  Service  would 
undertake  further  section  7(c)  of  the 
Endangered  Species  Act  consultation 
with  die  U.S.  Fish  and  Wildlife  Service 
with  respect  to  potential  impacts  on  the 
eastern  timber  wolf,  in  particular,  and 
other  species  prior  to  the  initiation  of 
any  construction  activity. 

Due  to  the  road  construction,  there 
would  be  a  tempdrary,  minor  effect  on 
air  quality  and  a  temporary,  major 
increase  in  noise  levels.  Also,  there 
would  be  minor  increases  in  pollutants 
firom  automobile  and  bus  traffic  and  a 
minor  to  moderate  increase  in  noise  due 
to  projected  use  of  the  new  road.  There 
would  be  a  minor  overall  impact  on 
park  soils  and  vegetation  resulting  from 
construction  of  the  main  road,  spur 
roads,  parking  areas,  and  overlooks. 
Impacts  on  wildlife  populations, 
induding  recovery  of  the  eastern  timber 
wolf,  would  be  relatively  minor.  There 
would  be  no  impacts  on  cultural 
resources  because  there  are  no  extant 
buildings,  and  an  archeological  survey 
fbimd  no  signific^t  sites.  The 
anticipated  increase  in  visitation  would 
cause  some  components  of  the  existing 
visitor  experiences  to  be  lost,  but  a  new 
experience  would  be  offered.  Significant 
social  impacts,  particularly  in  the  Grand 
Marais  area,  would  be  caused  by 
increased  traffic  and  decreased 
tranquility.  There  could  be  a  significant 
increase  in  visitor  expenditures  in 
Munising  and  Grand  Marais.  An 
increase  in  seasonal  NPS  staff  would  be 
necessary  to  provide  law  enforcement 
and  maintenance  for  the  new  section  of 
road  and  its  associated  spur  roads, 
parking  areas,  and  overlooks. 

Alternative  C:  Inland  puffer  Zone 
Corridor 

The  road  would  be  located  generally 
parallel  to  the  proposed  alignment  of 
alternative  B  about  800  feet  south  and 
east  of  the  Beaver  Basin  Rim  to  a  point 
east  of  the  Sevenmile  area  where  it 
would  turn  directly  east  across  the 
Kingston  Plains  to  intersect  with  Alger 
County  H-58  north  of  Kingston  Lake.  It 
would  be  situated  on  largely  non-NPS 
owned  lands  within  the  park  inland 
buffer  zone. 

Construction  activities  associated 
with  a  road  within  the  inland  buffer 
zone  of  the  park  are  similar  to  those  of 
alternative  B.  The  overlook  locations 


would  be  the  same  as  those  for 
alternative  B.  and  old  road  traces  would 
be  used  wherever  possible  for  the  new 
road.  Approximately  87  acres  of  forest 
vegetation  (mixed  northern  hardwoods 
and  pineland)  would  be  effected  with  38 
acres  permanently  lost  and  49  acres 
replanted  to  grasses  and  forbs.  The 
length  of  this  road  would  be  11.5  miles. 
The  National  Park  Service  would  be 
required  to  acquire  2,560  acres  of  land 
(330  acres  by  donation  from  the  State  of 
Michigan). 

Impacts  for  air  quality,  noise,  soils, 
vegetation,  wildlife,  cultural  resources, 
visitor  use  and  experience, 
socioeconomic  environment,  and  park 
operations  would  be  similar  to  those  of 
alternative  B.  As  in  the  case  of 
alternative  B.,  the  National  Park  Service 
would  initiate  further  section  7(c) 
Endangered  Species  Act  consultation 
with  the  U.S.  Fish  and  Wildlife  Service 
with  respect  to  the  eastern  timber  wolf 
and  other  threatened  and  endangered 
species  prior  to  beginning  any 
construction. 

Alternative  A:  No  Action  (Continuation 
of  Existing  Conditions) 

In  alternative  A  (no-action 
alternative),  the  current  management  of 
Pictured  Rocks  National  Lakeshore 
would  continue.  A  new  park  road 
would  not  be  built,  and  existing  park 
roads  would  be  maintained  at  current 
levels.  Access  into  the  park  would  not 
change.  Visitors  would  continue  to 
drive  outside  the  park,  primarily, 
through  the  park's  inland  buffer  zone  on 
county  road  H-58  or  on  state  highways 
28  and  77,  to  get  from  one  end  of  the 
park  to  the  other.  This  alternative  would 
not  be  consistent  with  the  intent  of 
Public  Law  89-668,  which  directed  NPS 
development  of  a  scenic  drive  within 
the  shoreline  zone  of  the  national 
lakeshore. 

Overall  impacts  on  air  quality,  noise, 
soils,  vegetation,  wildlife  (including 
recovery  of  the  eastern  timber  wolO,  and 
visual  resources/quality  would  be  minor 
because  no  new  road  construction 
actions  would  be  taken  that  affect  these 
resources.  There  would  be  no  impacts 
on  cultural  resources.  If  current 
visitation  rates  continue,  there  would  be 
a  significant  increaseJn  the  number  of 
visitors  to  the  park  by  2003,  but  the 
effect  on  the  visitor  experience  should 
be  negligible.  If  visitation  increased, 
there  would  be  a  significant  increase  in 
visitor  expenditures  as  well  as  a 
significant  change  in  the  lifestyle  for 
residents  of  Grand  Marais.  In  order  to 
provide  the  appropriate  level  of 
services,  the  park  would  need  to 
increase  its  seasonal  staff. 
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Other  Alteratives 

(1)  Upgrading  County  Road  H-58 

Analyzed  and  rejected  as  alternative  3 
of  the  environmental  assessment  for  tlie 
1981  Genetal  Management  Plan, 
Pictured  R^ks  National  Lakeshore.  the 
upgrade  and  paving  of  existing  county 
road  H-58  ^m  Legion  Lake  to  the 
Twelvemile  Beach  Campground  was 
proposed  by  participants  in  the  EIS 

E reparation  process.  A  spur  road  would 
B  built  to  •  propoaed  new  overlook  at 
Beaver  Basin.  Except  for  a  small  section 
(rf  road  neaf'  the  Twrelvemile  Beach 
Caaipground  and  the  overlook  spur 
road,  the  proposed  park  road  would  be 
located  either  complflteiy  outside  the 
park  boundary  or  in  the  inland  bufilar 
ame.  Undek*  this  alternative,  H-58 
would  continue  to  be  a  county  road  and 
would  be  maintained  by  the  county.  The 
road  would  continue  te  be  open  to 
commeicial  traffic  and  groomed  for 
snowmobile  use. 

This  alternative  was  reiectad  from 
analysis  for  sevwal  reasons.  First,  H-58 
existed  prior  to  the  park's  enabling 
legislation  (80  Stat.  922),  and  as  such  it 
could  not  qualify  as  the  scenic  shoreline 
drive  authorized  t^  the  act.  The 
legislative  Ikistory  of  the  enabling 
legislatiim  ipecifically  states  that  the 
shoreline  drive  is  to  be  built  within  the 
park's  shoreline  zone.  Designating  this 
portion  of  H-58  as  the  shoreline  drive 
would  not  ^  consistent  with 
ccHigressi(M}al  intent.  For  these  reasons, 
the  Department  of  the  Interior's  regional 
solicitor  concluded  that  H-58  could  not 
qualify  as  the  scenic  shoreline  drive 
authorized  by  Congress. 

In  addition  to  the  above  legislative 
requirements,  most  of  H-58  between 
Legion  Lake  and  Twelvemile  Beach 
Campground  is  too  fiar  from  the  actual 
Lake  Superior  shcweline  to  reasonably 
be  considered  a  shoreline  drive.  Also, 
H-58  is  not  owned  or  maintained  by  the 
I^tional  Park  Service  and  portions  are 
not  within  ^e  park  boundary.  The  park 
Service  has  no  authority  or  frinding 
source  to  upgrade  a  county  (or  state) 
owned  roadway.  The  Park  Service  could 
not  managei  use  of  the  road  or  the 
adjacent  lai^d.  Using  H-58  as  the 
shoreline  drive  does  not  separate  park 
visitor  traffic  from  local  or  commercial 
traffic.  Thu^,  a  park  experience  is  not- 
provided  td  visitors  by  upgrading  H-58. 
Finally,  visitors  still  would  have  to 
drive  outside  the  park  and  would  not 
have  access  to  the  center  of  the  park. 

(2)  Construct  a  Paved  Trail 

Several  iadividuals  and  groups 
proposed  that  the  National  Park  Service 
construct  a  paved  trail  for  nonmotorized 
use  instead  of  a  new  road.  This  new  trail 


could  be  used  by  hikers,  bikers,  horses, 
and  visitors  in  wheelchairs.  Presumably, 
it  would  follow  the  same  alignment  as 
the  P'^posed  road.  This  alternative  was 
re*e     J  because  it  would  be 
i :       isictent  with  both  the  park's 
enabling  legislation  (which  called  for 
development  of  a  shoreline  drive)  and 
the  1981  Genera]  Management  Pian 
(which  called  for  constnictioo  of  a  road 
along  the  rim  of  Beaver  Basin).  In 
addttien,  this  trail  would  serve  only  a 
small  segment  of  the  public.  Many  more 
park  visitors  probably  would  drive  a 
road  than  would  walk  or  bike  on  a  13- 
mile-leBg  trail  through  the  woods. 

(3)  Construct  a  Gravel  Road 

An  alternative  was  advanced  te 
coaatmct  a  new  road  with  a  ^vel 
surfMX  instead  of  pavement,  "nils 
alternative  would  be  inconsistent  with 
the  park's  general  management  plan, 
which  called  for  the  main  east-weat  load 
through  the  paik  (including  the  new 
road)  to  be  paved.  Coastructing  a  ^vel 
surfrtce  road  would  not  eUminate 
environmental  impacts.  Although  a 
gravel  road  would  be  partially 
permeable  to  precipitation  and  would 
be  less  expensive  to  construct,  it  would 
result  in  many  of  the  same  impacts  as 
a  paved  road  (e.g.,  increeaed  noise,  loss 
of  vegetation,  wildlifiB  disturbance).  In 
addition,  a  gravel  road  would  result  in 
increased  dust  and  increased  potential 
for  erosion  and  vehicle  damage,  and 
would  require  more  routine 
maintenance  than  a  paved  road. 

Measures  To  Minimize  Hann 

This  record  of  decision  incorporates 
mitigation  measures  identified  in  the 
Final  Environmental  Impact  Statement 
(Mitigating  Measures  pages  29-33)  and 
in  the  section  7(c)  Endangered  Species 
Act  consultation  comments  of  the  U.S. 
Fish  and  Wildlife  Service. 

Several  design  features  of  the  road 
and  management  actions  will  help 
minimize  natural  resource  impacts  of 
the  road.  These  include  siting  the  road 
away  6t>m  the  escarpment,  designing  it 
as  a  two-lane  roadway  with  a  posted 
speed  of  35  mph,  prohibiting 
commercial  vehicles  (except  tour  buses), 
not  plowing  the  road  in  winter, 
eliminating  by  reclaiming  all  "two 
tracks"  and  trails  providing  vehicle  and 
pedestrian  access  into  the  Beaver  Basin 
from  the  escarpment,  and  prohibiting 
parking  along  the  road  except  at  the  two 
overlooks  provided. 

Specific  actions  to  be  taken  to 
minimize  harm  are  described  in  the 
Final  Environmental  Impact  Statement 
under  the  following  subject 
classifications:  Road  Design  and 
Construction  (pages  29-30),  Air  Qunlity 


and  Noise  (pages  30-31).  Water  Quality 
(page  31),  Soils  (pages  31-32), 
Vegetation  (page  32),  Wolves  (page  32). 
Public  Use  of  the  Road  (pages  32-33), 
and  Federal  Highway  Administration 
Preconstniction  Contract  Requirements 
(page  33).  Among  the  specific  actions  to 
be  taken  to  minimize  the  road  impacts 
would  be  the  revegetation  of  disturbed 
areas  with  native  plantings.  Tlie  basis 
for  this  revegetation  program  would  be 
preparation  of  a  native  plants 
revegetation  plan  and  the  subsequent 
propagation  of  plant  materials  to  be 
used  in  the  reclaraatioa. 

CmnMilB  OS  *e  Final  EK 

The  National  Park  Service  received  a 
total  of  699  written  responses  regarding 
the  draft  Environmental  Impact 
Statement.  Adtfitiooal  resptmses  ware 
received  regarding  the  Final 
Environmental  Impact  Statement.  Two 
were  responses  frtun  other  fiederal 
agencies  and  six  responses  were  frtHn 
state,  county,  and  local  agencies. 
Twenty  responses  were  from  private 
groups  or  organizations.  All  comments 
received  were  reviewed  in  preparing 
this  record  of  decision,  and  it  was 
concluded  that  all  issues  relevant  to  the 
adequacy  of  the  Final  Environmental 
Impact  Statement:  Beaver  Basin  Rim 
Road  have  been  addressed. 

Concluaioa 

Following  evaluation  of  the  public 
review  comments  concerning  the 
alternatives  and  environmental  impacts 
presented  in  the  draft  environmental 
impact  statement,  and  considering  the 
legislative  mandate  to  develop  a  scenic 
shoreline  drive,  the  National  Paric 
Service  believes  that  the  selected 
alternative  is  the  legally  consistent 
course  of  action  for  development  and 
management  of  Pictured  Rocks  National 
Lakeshore.  However,  in  response  to 
considerable  public  opposition  to  this 
proposed  road,  and  the  efforts  of 
members  of  Congress  to  eliminate  the 
legislative  requirement  for  this 
development,  the  National  Park  Service 
will  take  no  immediate  action  to 
implement  the  project. 

Dated:  July  31. 1996. 
WUliaa  W.  SdwnU. 

Field  Director,  Midwest  Field  Area. 

[FR  Doc.  96-22698  Filed  9-5-96;  8:45  am] 
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Cape  Cod  Nattonai  Seashore,  South 
Weimeeft,  MA;  Cape  Cod  National 
Seashore  Advisory  Commission 
Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
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Act  (Pub.  L.  92-463.  86  Stat  770,  5 
U.S.C  App  1,  section  10),  that  a  meeting 
of  the  Cape  Cod  National  Seashore 
Advisory  Commission  will  be  held  on 
Friday,  September  27, 1996. 

The  Commission  was  reestablished 
pursuant  to  Public  Law  99-349, 
Amendment  24.  The  purpose  of  the 
Commission  is  to  consult  with  the 
Secretary  of  the  hiterior,  or  his  designee, 
with  respect  to  matters  relating  to  the 
development  of  the  Cape  Cod  National 
Seashore,  and  with  respect  to  carrying 
out  the  provisions  of  sections  4  and  5 
of  the  Act  establishing  the  Seashore. 

The  commission  members  will 
convene  at  Park  Headquarters,  Marconi 
Station,  at  1:00  p.m.,  September  27, 
1996  for  the  regular  business  meeting 
which  will  be  held  for  the  following 
reasons: 

I.  Adoption  of  Agenda 

2  Approval  of  Minutes  of  Previous  Meeting 

3.  Reports  of  OfGcers 

4.  Use  ft  Occupancy  Status  Report 

5.  Superintendent's  Report 
Li^thouses 

Draft  General  Management  Plan 
Water  Management  Task  Force  Update 
Airport  Improvements — Hatches  Harbor 
News  from  Washington 

6.  Old  Business 

Dune  Shack  Committee  Report 

7.  New  Business 

Plan  for  GMP  Public  Comment  in  October 

8.  Agenda  for  next  meeting 

9.  Date  for  next  meeting 

10.  Public  comment 

II.  Adjournment 

The  meeting  is  open  to  the  public.  It 
is  expected  that  15  persons  will  be  able 
to  attend  the  meeting  in  addition  to  the 
Commission  members. 

Interested  persons  may  make  oral/ 
written  presentations  to  the  Commission 
diuing  the  business  meeting  or  file 
written  statements.  Such  requests 
should  be  made  to  the  park 
superintendent  at  least  seven  days  prior 
to  the  meeting.  Fiulher  information 
concerning  the  meeting  may  be  obtained 
from  the  Superintendent,  Cape  Cod 
National  Seashore,  99  Marconi  Site 
Road,  Wellfleet,  MA  02667. 

Dated:  August  28. 1996. 
Linda  Canzanelli, 
Acting  Superintendent. 
[PR  Doc.  96-22699  Filed  9-05-96;  8:45  am] 
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Notice  of  Intent  To  Repatriate  a 
Cultural  item  In  ttte  Possession  of  the 
Buffalo  Bill  Historical  Center,  Cody, 

agency:  National  Park  Service,  Interior. 
action:  Notice. 


Notice  is  hereby  given  imder  the 
Native  American  Graves  Protection  and 
Repatriation  Act.  25  U.S.C.  3005(a)(2), 
of  the  intent  to  repatriate  a  cultural  item 
in  the  possession  of  the  Buffalo  Bill 
Historical  Center,  Cody,  WY  which 
meets  the  definition  of  "sacred  object" 
imder  Section  2  of  the  Act. 

The  Medicine  Pipe  Thunder  Bundle 
consists  of  a  calumet  (eagle-faathered 
pipe  stem)  with  red  cloth  cover;  a 
secondary  pipe  consisting  of  a  pipe 
bowl  and  wooden  stem;  two  buffalo  skin 
rattles;  four  stuffed  intact  bird  skins 
with  cloth  wrappers  consisting  of  a 
Canadian  goose,  hawk,  duck  and 
kingfisher;  a  Hudson's  Bay  cloth,  and  a 
wool  blanket. 

Authorities  of  the  United  States  Fish 
and  Wildlife  Service  have  been 
contacted  regarding  appHcability  of 
Federal  endangered  species  statutes  to 
this  transfer  and  have  conctured  in  the 
conclusion  that  the  object  is  not  covered 
due  to  its  age. 

Museum  records  indicate  that  the 
bundle  was  purchased  by  the  Buffalo 
Bill  Historical  Center  in  1968  from  Jim 
Bnibaker,  a  dealer  in  the  Browning 
Montana  area.  Ethnohistorical 
docimientation  gathered  from  Lone  Wolf 
(nephew  of  Boy  Chief)  together  with 
evidence  submitted  by  the 
representatives  of  the  Blackfeet  Nation 
indicates  that  the  known  history  of  the 
bimdle  can  be  traced  to  the  1870's  when 
Eagle  Pliune  was  the  traditional  bundle 
holder.  The  bundle  passed  through 
several  btmdle  holders  including  Lone 
Chief  in  the  1880's,  Wolf  Plume  (ca. 
1896-1910),  Chief  Crow  (ca.  1910- 
1915).  Boy  Chief  (ca.  1915-1921),  Raven 
Chief  (ca.  1921-1930),  and  Bull  Plume 
(ca.  1930-1 960's).  Descendants  of  Boy 
Chief  sold  the  bundle  to  Jim  Brubaker. 

During  consultation  with  the  Buffalo 
Bill  Historical  Center,  authorized 
representatives  of  the  Blackfeet  Nation 
and  the  Pikuni  Traditionalists 
Association  identified  this  object  as 
necessary  for  the  practice  of  traditional 
Blackfeet  religion.  These 
representatives,  including  traditional 
religions  leaders,  have  verified  that  this 
object  is  a  Medicine  Pipe  Thunder 
Bimdle  of  the  Blackfeet  Nation,  known 
as  Boy  Chiefs  bundle. 

Based  on  the  above-mentioned 
information,  officials  of  the  Buffalo  Bill 
Historical  Center  have  determined  that, 
pursuant  to  25  U.S.C.  3001  (3)(C),  this 
cultural  item  is  a  specific  ceremonial 
object  needed  by  traditional  Native 
American  reUgious  leaders  for  the 
practice  of  traditional  Native  American 
reUgions  by  their  present-day  adherents. 
Officials  of  the  Buffalo  Bill  Historical 
Center  have  also  determined  that, 
pursuant  to  25  U.S.C.  3001(2),  there  is 


a  relationship  of  shared  group  identity 
which  can  be  reasonably  traoed  betwem 
this  item  and  the  Blackfeet  Nation. 

This  notice  has  been  sent  to  officials 
of  the  Blackfeet  Nation.  Representatives 
of  any  other  Indian  tribe  that  believes 
itseli  to  be  culturally  affiliated  with  this 
object  should  contact  Emma  I.  Hansen, 
Buffalo  Bill  Historical  Center,  P.O.  Box 
1000,  Cody,  WY  82414,  telephone  (307) 
587-4771  before  October  7. 1996. 
Repatriation  of  these  objects  to  the 
Blackfeet  Nation  may  begin  after  that 
date  if  no  additional  claimants  come 
forward. 

Dated:  August  29. 1996. 
Frauds  P.  MtManamoii, 

Departmental  Consulting  Archeologist.  Chief, 
Archeology  and  Ethnography  Program. 
[PR  Doc.  96-22825  Filed  9-5-96:  8:45  am] 
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OVERSEAS  PRIVATE  INVESTMErfT 
CORPORATION 

Sunshine  Act  Meeting;  SeptemtMr  17, 
1 096  Board  of  Directors  Meeting 

TaiE  AND  DATE:  Tuesday.  September  17, 
1996. 1:00  PM  (OPEN  Portion)  1:30  PM 
(CLOSED  Portion). 
PLACE:  Offices  of  the  Corporation, 
Twelfth  Floor  Board  Room,  1100  New 
York  Avenue,  N.W.,  Washington,  D.C. 
STATUS:  Meeting  OPEN  to  the  Pubhc 
from  1:00  PM  to  1:30  PM  Gosed  portion 
will  commence  at  1:30  PM  (approx.) 

MATTERS  TO  BE  CONSIDERED: 

1.  President's  Report. 

2.  New  Appointment. 

3.  Approval  of  June  11. 1996  Minutes 
(Open  Portion). 

4.  Meeting  schedule  through  June  1997. 

FURTHER  MATTERS  TO  BE  CONSIDERED: 

(Closed  to  the  Public  1:30  PM). 

1.  Insurance  Project  in  BraziL 

2.  Hnance  Project  in  Brazil. 

3.  Insurance  Project  in  Peru. 

4.  Finance  Project  in  Aigentina. 

5.  Insiu-ance  Project  in  Argentina. 

6.  Finance  Project  in  Russia. 

7.  Finance  Project  in  Nepal. 

8.  Finance  Project  in  Morocco. 

9.  Insurance  Project  in  Oman. 

10.  Insurance  Project  in  India. 

11.  Insurance  Project  in  Guatemala 

12.  Insurance  Project  in  El  Salvador. 

13.  Investment  Fund — Global. 

14.  Investment  Fund  in  Latin  America. 

15.  Investment  Fund  in  India. 

16.  Proposed  FY  1998  Budget  and 
Allocation  of  Retained  Earnings. 

17.  Pending  Major  Projects. 

18.  Approval  of  June  11. 1996  Minutes 
(Closed  Portion). 

CONTACT  PERSON  FOR  INFORMATION: 
Information  on  the  meeting  may  be 
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obtained  from  Connie  M.  Downs  at  (202) 
336-8438. 

Dated:  September  4. 1996. 
rwHite  M.  DawBS, 
OPIC  Co/porate  Secretary. 
(PR  Doc.  96-22960  Filed  9-4-96;  8:45  ain] 
MUJNQ  CpOC  »1«-«1-M 

I  ; 

DEPARTMENT  OF  LABOR 

Office  of  th«  Secretary 

Sutunisaion  for  0MB  Review; 
Comment  Request 

August  39,  1996. 

The  Oepartxnent  of  Labor  (IX)L)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Offioe  of  Management  and  Budget 
(ON4B)  f^r  review  and  approval  in 
accordaiice  with  the  Paperwork 
Reduction  Act  of  1995  (p.L.  104-13,  44 
U.S.C.  Chapter  35).  Copies  of  these 
individtial  ICRs,  with  applicable 
supporti^  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor  Acting  Departmental  Clearance 
Officer,  Theresa  M.  O'Malley  ({202} 
219-5095).  Individuals  who  use  a 
telecomitiunications  device  for  the  deaf 
(TTY/TDD)  may  call  {202}  219-4720 
between  1:00  p.m.  and  4:00  p.m.  Eastern 
time,  Mcnday  through  Friday. 


Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  (BLS/DM/ 
ESA/ETA/OAW/MSHA/OSHA/PWBA/ 
VETS),  Office  of  Management  and 
Budget,  Room  10235,  Washington.  DC 
20503  ({202}  395-7316),  within  30  days 
from  the  date  of  this  publication  in  the 
Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

*  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

*  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

*  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

*  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Employment  Standards 
Administration. 


Title:  Carrier's  or  Self-Insurer's  Report 
to  the  Deputy  Commissioner. 

OhB  Number:  1215-0051. 

Agency  Number:  IS  222. 

Frequency:  On  occasion. 

Affected  Public:  Business  or  other  for- 
profit. 

Number  of  Respondents:  16. 
Estimated  Time  Per  Respondent:  15 
minutes. 
Total  Burden  Hours:  41. 

Total  Annualized  capital/startup 
costs:  SO. 

Total  annual  (operating/maintenance) 
costs:  SO. 

Description:  The  Carrier's  or  Self- 
Insurer's  Report  to  the  Deputy 
Commissioner  (LS-222)  is  used  for  the 
early  identification  of  injured  workers 
who  may  need  vocational  rehabilitation 
services  to  assist  them  in  a  swift  return 
to  employment.  Information  obtained 
from  this  report  will  assure  that 
disabled  workers  will  be  assisted  in 
obtaining  the  best  rehabilitation  services 
available. 

Agency:  Employment  Standards 
Administration. 

Title:  OFCCP  Recordkeeping/ 
Reporting:  Construction. 

OMB  Number:  1215-0163. 

Affected  Public:  Business  or  other  for- 
profit;  Not-for  Profit. 


Respondents 


Recordkeeping: 

1 00.000 

(2,061  of  above,  Affirmative  Action  Plan) 
Reporting: 

(1,283  o4  above,  Compliance  Reviews)  ... 

5  (Hometown  Plans) 


Average  hours 
per  response 


48 

15.107 


.42 


Frequency 


Recd^}g 
Recdkpg 

AnnuaHy 
Quarterly 


Total 
responses 


100,000 
.     2.061 

1,283 
20 


Subtotal  hours 


4,800,000 
ai.136 

3,849 
8 


Total  turden  Hours:  4,834,993. 

Total  annualized  capital/startup 
costs:  sol 

Total  qnnual  (operating/maintenance) 
costs:  $7.00. 

Description:  The  Department  of  Labor 
seeks  to  levise  this  information 
collection  to  eliminate  the  routine 
submission  of  the  Form  CC-257.  Form 
CC-257  (^ployment  Utilization 
Report)  flrovided  a  monthly  summary  of 
total  WOK  hours  by  race  and  gender  on 
construction  employees,  classified  by 
trade.  This  revision  will  result  in  a  net 
reductioii  of  419,316  burden  hours. 

Agency-.  Employment  Standards 
Administration. 

Title:  /  pplication  of  the  Employee 
Polygrapn  Protection  Act  of  1988. 

OMB  Number:  1215-0170. 


Frequency:  On  occasion. 

Affected  Public:  Business  or  other  for- 
profit;  Individuals  or  households;  Not 
for  profit  institutions. 

Number  of  Respondents:  328,000. 

Estimated  Time  Per  Respondent:  30 
minutes. 

Estimated  Time  per  Response  for 
Recordkeeping  per  Record:  1  to  5 
minutes. 

Total  Burden  Hours:  82,406. 

Total  annualized  capital/startup 
costs:  SO. 

Total  annual  (operating/maintenance) 
costs:  $0. 

Description:  This  information  is  being 
collected  to  ensure  that  individuals 
subject  to  polygraph  testing  are  afforded 
the  rights  and  pwotections  contained  in 
the  Employee  Polygraph  Protection  Act 


(EPPA).  Hours  for  third  party 
notification  not  previously  in  the 
information  collection  are  now 
included.  Failure  to  collect  this 
information  would  make  it  extremely 
difficult  for  the  Wage  and  Hour  Division 
to  enforce  the  provision  of  the  EPPA. 

Agency.  Employment  Standards 
Administration. 

Title:  Representative  Payee  Report; 
Representative  Payee-Short  Form; 
Physician's/Medical  Officer's  Report. 

OMB  Number:  1215-0173. 

Agency  Number:  CM  623,  CM  623S; 
CM  787. 

Frequency:  On  occasion. 

Affected  Public:  Individuals  or 
households;  Business  or  other  for-profit; 
Not  for-profit  institutions. 
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Form 


Total 
respondents 


Responses 


Total  response 
time 

1'Ahrs 

10  mins 

15  mirts. ......~..> 


Burden  hours 


CM  623  ... 
CM  623S  . 
CM  787  ... 

Totals 


1,335 
890 
223 


1,335 
890 
223 


2.003 

148 

S6 


2,448 


2,448 


2,207 


Totd  Burden  Hours:  2,207. 

Total  annualized  (capital/startup) 
costs:  0. 

Total  annual  (operating/maintenance) 
costs:  $779. 

Description:  The  Representative  Payee 
Report  (CM-623)  and  the  Representative 
Payee  Report-Short  Form  (CM-623S)  are 
used  to  ensure  the  benefits  paid  to  a 
representative  payee  are  being  used  for 
the  beneficiary's  well  being.  The 
Physician's/Medical  Officer's  Report 
(aCl-787)  is  used  to  determine  the 
beneficiary's  capability  to  manage 
monthly  Black  Lung  benefits.  Without 
the  requested  information,  it  would  not 
be  possible  to  determine  if  a  beneficiary 
is  capable  and/or  competent  to  manage 
his/her  benefits,  and  to  assure  that  the 
representative  payee  is  using  the 
benefits  to  meet  the  beneficiary's  needs. 
Cheryl  Ann  Robinson, 
Acting  Departmental  Clearance  Officer. 
[FR  Doc.  96-22801  Filed  9-5-96;  8:45  ami 

HUJNO  CODE  4610-47-M 


Employment  and  Training 
Administration 

rA^yv-32,35q 

AVX  Corporation,  Myrtle  Beach,  SC; 
Amendment  Certification  Regardiitg 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  according  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
E)epartment  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  June 
13, 1996,  applicable  to  all  workers  of 
AVX  Corporation  located  in  Myrtle 
Beach,  South  Carolina.  The  notice  was 
published  in  the  Federal  Register  on 
July  3, 1996  (61  FR  34875). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
affected  workers  were  involved  in  the 
testing  and  packaging  operations  in  the 
production  of  ceramic  capacitors.  New 
information  provided  by  the  company 
shows  that  workers  are  separately 
identifiable  by  product  line. 
Accordingly,  the  Department  is 
amending  the  certification  to  limit 
coverage  to  those  workers  of  the  subject 
firm  in  Myrtle  Beach  involved  in  testing 


and  packaging  operations  related  to 
production  of  ceramic  capacitors. 

The  intent  of  the  Department's 
certification  is  to  include  those  workers 
of  AVX  Corporation  who  were  adversely 
affected  by  imports. 

The  amended  notice  applicable  to 
TA-W-32,355  is  hereby  issued  as 
follows: 

"All  workers  of  AVX  Corporation,  Myrtle 
Beach,  South  Carolina  involved  in  testing 
and  packaging  operations  related  to  the 
production  of  ceramic  capacitors,  who 
became  totally  or  partially  separated  from 
employment  on  or  after  May  7, 1995,  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974." 

Signed  at  Washington.  D.C.  this  26th  day 
of  August  1996. 

RusseU  T.Kile. 

Acting  Program  Manager,  Policy  and 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  96-22794  Filed  9-5-96;  8:45  am) 

BHJJNQ  OOOe  461»-3»-«i 


[TA-W-32,234  ft  234C] 

The  CartMrundum  Company,  et  ai.; 
Amended  Certification  Regardirtg 
Eligibility  To  Apply  for  Worlcer 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C  2273)  the 
DefMrtment  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  May 
30,  1996,  applicable  to  all  workers  of 
The  Carborundum  Company,  W.H. 
Wendel  Technology  Center,  Niagara 
Falls,  New  York,  and  The  Structure 
Ceramics  Division,  Niagara  Falls,  New 
York.  The  notice  was  published  in  the 
Federal  Register  on  August  6, 1996  (61 
FR  40854). 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
information  provided  by  the  company 
shows  that  worker  separations  have 
occurred  at  the  subject  firms' 
Carborundum  Speciality  Products, 
Incorporated,  Gardner,  Massachusetts 
location.  The  workers  are  engaged  in  the 
production  of  ceramic  based  products. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
the  subject  firm  who  were  adversely 


afiiected  by  increased  imports  of  ceramic 
based  products.  Accordingly,  the 
Department  is  amending  the 
certification  to  cover  the  workers  of 
Carborundum  Speciality  Products, 
Incorporated,  Gardner,  Massachusetts. 

The  amended  notice  applicable  to 
TA-W-32,234  is  hereby  issued  as 
follows: 

"All  workers  of  The  Cartx>rundum 
Company,  W.H.  Wendel  Technology  Center, 
Niagara  Falls,  New  York  (TA-W-32,234)  and 
Carborundum  Speciality  Products, 
Incorporated,  Gardner,  Massachusetts  (TA- 
W-32,234C)  who  became  totally  or  partially 
separated  from  employment  on  or  after 
March  29, 1995  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974." 

Signed  at  Washington,  D.C.  this  20th  day 
of  August  1996. 
RuanU  T.  Kile, 

Acting  Program  Manager,  Policy  and 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 
[FR  Doc  96-22795  Filed  9-5-96;  8:45  am] 

BftXJNQ  OOOe  461»-«-M 


[TA^w-ai.eas] 

DistritMJtion  and  Auto  Service,  Inc. 
Seattle,  WA;  Notice  of  Negative 
Determination  on  Reconsideration  on 
Remand 

The  United  States  Court  of 
International  Trade  (USCIT)  granted  the 
Secretary  of  Labor's  motion  for  a 
voluntary  remand  for  further 
investigation  in  Teamsters,  Local  Union 
No.  117,  International  Brotherhood  of 
Teamsters.  AFL-CIO-CLCv.  U.S. 
Department  of  Labor  (96-04-01047). 

'The  Department's  initial  denial  for  the 
workers  of  Distribution  and  Auto 
Service,  Inc.  (herein  after  referred  to  as 
DAS),  Seattle  Washington,  issued  on 
December  5, 1995  and  published  in  the 
Federal  Re^ster  on  January  26, 1996 
(61  FR  2537),  was  based  on  the  fact  that 
the  workere  provided  a  service  and  did 
not  produce  an  article. 

The  petitioners'  request  for 
reconsideration  was  dismissed  on 
February  9,  1996  and  published  in  the 
Federal  Register  on  February  23,  1996 
(61  FR  7021).  The  Department's 
dismissal  was  based  on  the  fact  that  the 
application  contained  no  new 
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substantial  iaformation  which  would 
bear  importantly  on  the  determination. 

The  workers  at  DAS  are  engaged  in 
predelivery  services  for  imported  Nissan 
automobiles,  including  repair  to 
damaged  cars.  Workers  also  install 
components  including  air  conditioners, 
graphic^  decals  and  appliques,  luggage 
racks,  floor  mats,  arm  rests,  bed  liners 
(for  picltup  trucks),  running  boards  and 
steps,  ti^  covers,  cargo  nets,  fenders 
flares,  air  deflectors  and  security 
systems,  None  of  these  activities 
constititfes  production  of  an  article 
within  the  meaning  of  the  Trade  Act. 

Local  117  claims  that  imtil  these 
accessones  are  installed,  the  vehicles 
are  "incomplete"  and  not  ready  for  sale. 
Findings  on  remand  show  that  the 
components  installed  on  vehicles  by 
workers  by  DAS  are  accessories  which 
are  optional  according  to  buyer 
preference.  All  except  air  conditioners 
are  exterior  dress-up  items.  None  of 
these  itans  is  essential  to  make  a  motor 
vehicle  ready  for  retail  sale,  nor  does 
any  of  them  play  any  essential  role  in 
the  operation  of  a  motor  vehicle.  All  of 
the  accessories  installed  at  the  subject 
firm  are  frequently  installed  by  the  retail 
dealer's  own  service  department  if  a 
customer  wants  them  installed. 

CXher  findings  on  remand  show  that 
the  accessories  are  not  manufactured  at 
the  subject  facility  but  purchased  from 
other  dcnaestic  firms.  (See  AR  pp.  33- 
41.)         I 

ServidB  workers  may  be  certiBed 
eligible  to  apply  for  TAA  only  if  the 
worker  separation  was  caused  by  a 
reduced  demand  for  their  services  firom 
a  parent, or  controlling  firm  or 
subdivi^on  whose  workers  produce  an 
article  and  who  are  currently  under  a 
certification  for  TAA.  These  conditions 
have  noi  been  met  for  Distribution  and 
Auto  Sefvice,  Inc. 

Conclusioii 

After  reconsideration  on  remand,  I 
affirm  ti^  original  notice  of  negative 
determination  of  eligibility  to  apply  for 
adjustment  assistance  for  worker?  and 
former  workers  of  Distribution  and  Auto 
Service,  jlnc,  Seattle,  Washington. 

Signed  at  Washington,  D.C  this  22nd  day 
of  August  1996. 
RuaaeU  T.  Kile. 

Actjng  Pipgmm  Manager,  Policy  and 
Reemplotment  Services.  Office  of  Trade 
Ad/ustme  nt  Assistance. 
IFR  Doc.  06-22800  Filed  9-5-96;  8:45  am] 

HUJNQ  GOBE  MM-M-M 


[TA-W-32.528] 

Hickory  Hills  Industriss.  inc..  Cttflon, 
IN;  Notice  of  Termination  of 
Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  July  8, 1996  in  response  to 
a  worker  petition  which  was  filed  June 
18, 1996  on  behalf  of  workers  at  Hickory 
Hills  fadustries.  Inc.  (TA-W-32.528). 

The  petitioning  group  of  workers  are 
covered  under  an  existing  Trade 
Adjustment  Assistance  certification 
(TA-W-32,487A).  Consequently,  furthor 
investigation  in  this  case  would  service 
no  purpose,  and  the  investigation  has 
been  terminated. 

Signed  at  Washington,  D.Q,  this  23rd  day 
of  August  1996. 
RiMnU  T.Kile. 

Acting  Program  Manager,  Policy  and 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 

(PR  Doc.  96-22790  Filed  9-5-96;  8:45  am) 
00M4Si«-ae-M 


[TA-W-42.24fI 

J«W  QarmeNt  FactQry  ScotTa  HM,  IN; 
Notica  of  Revised  Determination  on 
Raconaidaratlon 

On  June  7, 1996,  the  Department 
issued  a  Negative  Determination 
Regarding  Eligibility  to  Apply  £or 
Worker  Adjustment  Assistance, 
applicable  to  all  workers  of  J&W 
Garment  Manufacturing  located  in 
Scott's  Hill,  Tennessee,  llie  notice  was 
published  in  the  Federal  RegJetn*  on 
June  20, 1996  (61  FR  31552). 

By  letter  postmarked  July  11, 1996. 
the  petitioner  requested  administrative 
reconsideration  of  the  Department's 
findings.  The  petitioners  presented  new 
evidence  that  was  not  considered  in  the 
original  determination. 

Findings  on  reconsideration  show 
that  the  correct  company  name  is  J&W 
Garment  Factory.  The  subject  firm  is  a 
contractor  that  sews  and  inspects  pants, 
shorts  and  other  bottoms.  The  woricers 
were  denied  TAA  because  the 
"contributed  importantly"  test  of  the 
Group  Eligibility  Requirements  of  the 
Trade  Act  was  not  met.  This  test  is 
generally  detennined  through  a  survey 
of  the  workers'  firm's  major  declining 
customers. 

A  secondary  survey  of  J&W  Garment 
customers  was  conducted.  New 
investigation  findings  on 
reconsideration  show  that  secondary 
customers  increased  their  reliance  on 
imports  of  jeans. 


Conclusion 

After  careful  consideration  of  the  new 
facts  obtained  on  reconsideration,  it  is 
concluded  that  the  workers  of  J&W 
Garment  Manufacturing.  Scott's  Hill. 
Tennessee  were  adversely  affected  by 
increased  imports  of  articles  like  or 
directly  competitive  with  pants,  shorts 
and  other  bottoms  produced  at  the 
subject  firm. 

"All  workers  of  Jft W  Garment 
Manufiactiuing,  Scott's  Hill,  Tennessee  who 
became  totally  or  partially  separated  from 
employment  on  or  after  April  3,  1995  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974." 

Signed  at  Washington,  D.C,  this  2l8t  day 
of  August  1996. 
RmmU  T.  Kile, 

Acting  Program  Manager,  Policy  and 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 
(FR  Doc  96-22797  Filed  9-5-96;  8:45  am) 
HUMl  OOOE  461ft-30-M 


[TA-W-^I.  971  «  9nA] 

J.E.  Morgan  Knitting,  Inc.,  et  al.; 
Amended  Certification  Regardhtg 
EHglbility  To  Apply  for  Worlter 
Adjustment  Assistance 

In  accordanoe  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
March  26, 1996.  applicable  to  all 
woricers  of  J.  E.  Morgan  Knitting.  Inc., 
located  in  New  Market.  Virginia.  The 
notice  was  published  in  the  Federal 
Register  on  April  9. 1996  (61  FR  15832). 

At  the  request  of  petitioners,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
company  confirms  that  worker 
separations  have  occurred  at  Tamaqua, 
Pennsylvania.  The  workers  at  Tamaqua 
provide  management  support  services  to 
the  subject  firm's  New  Market,  Virginia 
thermal  underwear  production  facility. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
the  subject  firm  who  were  adversely 
afiiected  by  increased  imports. 
Accordingly,  the  Department  is 
amending  the  certification  to  cover  the 
woikers  of  J.  E.  Morgan  Knitting,  Inc.. 
Tamaqua,  Pennsylvania. 

The  amended  notice  applicable  to 
TA-W-31,  971  is  hereby  issued  as 
follows: 

All  workers  off.  E.  Morgan  Knitting,  Inc., 
New  Marlcet,  Virginia  (TA-W-31, 971)  and 
Tamaqua,  Pennsylvania  (TA-W-31,971A), 
who  became  totally  or  partially  separated 
from  employment  on  or  after  February  13, 
1995  are  nligibin  to  apply  for  adjustment 
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assistance  under  Section  223  of  the  Trade  Act 
of  1974. 

Signed  at  Washington,  D.C  this  26th  day 
of  August  1996. 
RiMnUT.Kila. 

Acting  Profftun  Manager,  Policy  and 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  96-22792  Filed  9-5-96;  8:45  am] 
■UMO  OOOC  4610-W-M 


[TA-W-dS,  178, 178C  A  1780] 

Kentucky  Apparel  LLP;  Amended 
CemflcaHon  Regardinfl  Eligibility  To 
Apply  for  Worfcer  Adjuetment 
Aeeletance 

In  accoMlance  with  Section  223  of  the 
Trade  Act  of  1074  (19  USC  2273)  the 
Department  of  Labor  isaued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustipent  Assistance  on  April 
29, 1996,  applicAle  to  all  workers  of 
Kentucky  Apparel  LLP,  located  in 
Buikesville,  Kentucky.  The  notice  was 
published  in  the  Federal  H<ye>er  on 
May  17, 1996  (61  FR  24960). 

At  the  request  of  petitioners,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
information  provided  by  the  company 
shows  that  worker  separations  will 
occtu'  at  other  Kentudcy  Apparel  plants, 
two  in  Scottsville  and  one  in  Holland, 
Kentucky.  Each  of  these  plants  is 
scheduled  to  begin  closing  in  September 
18, 1996.  The  workers  produce  denim 
jeans. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
the  subject  firm  who  were  adversely 
affected  by  increased  imports  of  jeans. 
Accordingly,  the  Department  is 
amending  the  certification  to  cover  the 
workers  of  Kentucky  Apparel  LLP  in 
Scottsville  and  Holland,  Kentucky. 

The  amended  notice  applicable  to 
TA-W-32,178  is  hereby  issued  as 
follows: 

All  workers  of  Kentucky  Apparel  LLP. 
Located  in  Burkesville  (TA-W-32,178), 
Scottsville  {TA-W-32.178C)  and  Holland 
(TA-W-32,178D)  Kentucky,  who  became 
totally  or  partially  separated  &om 
employment  on  or  after  March  11, 1995  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  D.C.  this  26th  day 
of  August  1996. 

RuaseU  T.Kile, 

Acting  Program  Manager,  Policy  and 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  96-22791  Filed  9-5-96;  8:45  am] 
BILLMQ  OOOE  4510-aO-M 


[TA-W-31,e78. 878A.  8788] 

KleaNCnK  of  StateavWe.  Inc., 
Stateavllle,  NC,  et  al;  Amended 
Certiflcallon  Regwding  Eligibility  To 
Apply  for  Worker  Adyuetment 
AaaistaiKe 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Woiker  Adjustment  Assistance  on 
March  18, 1996,  applicable  to  all 
workers  of  Klear-Knit  of  Statesville,  Inc. 
located  in  Statesville,  North  Carolina. 
llie  notice  will  soon  be  published  in  the 
Federal  Register. 

At  the  request  of  petitioners,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  produce  knit  garments.  Klear- 
Knit,  Inc.  reports  that  the  Clover  and 
Rock  Hill,  South  Carolina  plants  will 
close  by  September  30, 1996,  and 
November  1, 1996,  respectively.  All 
employees  will  be  separated  from 
employment.  Based  on  these  new 
findings,  the  Department  is  amending 
the  certification  to  include  all  workera 
of  Klear-Knit,  Inc.  located  in  Clover  and 
Rock  Hill,  South  Carolina. 

The  intent  of  the  Department's 
certification  is  to  include  all  workera  of 
Klear-Knit,  Inc.  adversely  afiiBcted  by 
imports. 

The  amended  notice  applicable  to 
TA-W-31 ,878  is  hereby  issued  as 
follows: 

"All  workers  of  Klear-Knit  of  Statesville, 
Inc.,  Statesville,  North  Carolina  (TA-W- 
31,878)  and  Klear-Knit,  Inc.,  Clover,  South 
Carolina  (TA-W-31,878A)  and  Rock  Hill. 
South  Carolina  (TA-W-31,878B),  and  Rock 
Hill,  South  Carolina  (TA-W-31,878),  who 
became  totally  or  partially  separated  from 
employment  on  or  after  January  19, 1995,  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974." 

Signed  at  Washington,  D.C.  this  20th  day 
of  August  1996. 

RuaaeU  T.Kile, 

Acting  Program  Manager,  Policy  and 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  96-22798  Filed  9-5-96;  8:45  am] 
BNJJNQOOOE  4510-30-M 


[TW-A-32,S86| 

Klear-Knit,  Inc.,  Ctover  SC;  Notice  of 
Terminatk>n  of  Inveatigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  July  29, 1996  in  response  to 
a  worker  petition  which  was  filed  July 
17, 1996  on  behalf  of  workera  at  Klear- 
Knit,  Inc.,  Clover,  South  Carolina  (TA- 
W-32.586). 


The  petitioning  group  of  workera  are 
covered  under  an  existing  Trade 
Adjustment  Assistance  certification 
(TA-W-31,878A).  Consequently,  further 
investigation  in  this  case  would  serve 
no  purpose,  and  the  investigation  has 
been  terminated. 

Signed  at  Washington,  D.C,  this  20th  day 
of  August  1996. 
RwMlT.Kile, 

Acting  Program  Manager,  Policy  and 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 
[FR  Doc  96-22799  Filed  9-5-96;  8:45  am] 

iMAJNQCOOe  461»-30-M 


[TA-W-31 375  A  87SA] 

Rivera  MFGL,  et  al.;  Amended 
Certification  Regarding  Eligibillty  To 
Apply  for  Worker  Adjuatment 
Aaalatance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  "1974  (19  USC  2273)  the 
Depiartment  of  Labor  issued  a 
Certification  Of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
March  20,  1996,  applicable  to  all 
workera  of  Rivera  M^.,  Pontotoc, 
Niississippi.  The  notice  was  published 
in  the  Federal  Register  on  April  3, 1996 
(61  FR  14820). 

At  the  request  of  petitioners,  the 
Department  reviewed  the  certification 
for  workera  of  the  subject  firm.  The 
company  confirms  that  worker 
separations  have  occurred  Marah  Shirt 
Co.,  Inc.,  New  York,  New  York.  Marah 
Shirt  Co.,  Inc.  shares  common 
ownership  with  Rivera  Mfg.  The 
workers  at  Marah  Shirt  Co.,  Inc.  in  New 
York  provide  support  services  to  Rivera 
M^.'s  men's  and  boy's  shirt  production 
facility  in  Pontotoc,  Mississippi. 

The  intent  of  the  Department's 
certification  is  to  include  all  workera  of 
the  subject  firm  who  were  adversely 
affected  by  increased  imports. 
Accordingly,  the  Department  is 
amending  the  certification  to  cover  the 
workers  of  Marah  Shirt  Co.,  Inc.,  New 
York,  New  York. 

The  amended  notice  applicable  to 
TA-W-31,875  is  hereby  issued  as 
follows: 

All  workers  of  Rivera  M^.,  Pontotoc, 
Mississippi  (TA-W-31,875)  and  Marah  Shirt 
Co..  Inc.,  New  York.  New  York  (TA-W- 
31,87SA),  who  became  totally  or  p>artially 
separated  from  employment  on  or  after  April 
27, 1995  are  eligible  to  apply  for  adjustment 
assistance  under  Section  223  of  the  Trade  Act 
of  1974. 
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Signad  at  Washington,  D.C  this  2eth  day 
of  August  1996. 
iMMUT.KUa, 

Acting  Proffom  S4anagBr,  Policy  and 
Reemploymtnt  Services,  Office  of  "Hade 
Adjustifient  Assistance. 
rpR  Doc.  9&>22793  Filed  9-5-W;  8:45  am] 


n'A-W-K.417;  TA-«V-8S,4t7A] 


EMgMMyTe  Apply  far 


Id  accordanoe  with  Secti<Hi  223  of  th« 
Tnde  Ad  of  1974  (19  U.S.C  2273)  the 
Depaitment  of  Li^ior  issued  ■ 
Ceitific^ali  of  Eligibility  To  Apply  for 
Vfatkm  Ad}u8tm«it  Assistance  on  Jvtly 
3. 1996,  appbcable  to  all  workers  o( 
Savannah  Manufacturing  Corpmation 
located  in  Savannah.  Tennessee.  The 
notice  was  published  in  the  Fe4aral 
Esgistor  aa  August  2, 1996  (61  FR 
40454). 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
infcnmatioe  provided  by  the  company 
shows  that  woiker  separations  have 
occurred  a.%  Hickory  Hills  Industries, 
Inc.,  Qiftoa,  Tennessee,  which  is  the 
headquarters  of  Savannah 
Manufactuting.  The  workers  at  Hickory 
Hills  Industries  provided  administrative 
services  supporting  the  production  of 
children's  Sportswear  at  Savannah 
Manufacturing.  Based  on  these  new 
findings,  the  Department  is  amending 
the  certification  to  cover  workers  of 
Hickory  Hills  Industries.  Inc.  in  Clifton, 
Tennessee. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Savannah  Manufacturing  who  were 
adversely  afi^ected  by  increased  imports. 

The  amended  notice  applicable  to 
TA-W-32,487  is  hereby  issued  as 
follows: 

"All  work^  of  Savannah  Manubcturing 
Corporation.  Savannah,  Tennessee  (TA-W- 
32,487]  and  Hickory  Hills  Industries,  Inc., 
Clifton,  Tentessee  (TA-W-32,487A)  who 
became  totally  or  partially  separated  from 
employment  on  or  after  June  7, 1995  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974." 

Signed  at  Washington,  D.C  this  23rd  day 
of  August  1996. 
WmshII  T.  KiJm, 

Acting  Progmw  Manager,  Policy  and 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  96-22789  Piled  9-5-96;  8:45  am] 

iUJNO  CODE  MM-aS-M 


OfllM  of  Trada  Adfustment 

ASMSVnOe!  IfOpOMO  MllUIIIWIIOfI 

CoNocdon  RoquMt  SubinltlMl  for 
PubHc  ComiMiit  MM 
Rooommandattons;  ETA  90li 

ACnON:  Notice. 

flUMMAMV:  The  Department  of  Labor,  as 
part  (rf  its  omtinuing  efiiort  to  reduce 
piqwrwaric  and  re^>ondent  buiden 
conducts  a  predearaoce  consuttatJon 
prognm  to  provide  the  general  public 
and  Federal  agrades  with  an 
opportunity  to  coBunent  on  prraoaed 
and/or  continuing  coUectioas  of 
ittlonnatioB  in  aooordaaoe  with  dM 
Paperwock  Reduction  Act  of  1999 
(PRA95)  [44  U.S.C  3506(cK2KA)).  This 
program  helps  te  ensure  that  requested 
data  can  be  provided  in  the  desired 
fcnmat.  repcMrting  burden  (time  and 
financial  resources)  is  Bdaimiaad, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  caBectioB 
requirements  on  respondents  can  be 
propo-ly  assessed.  Currently,  the  Office 
of  "Trade  Adjustment  Assistance  is 
soliciting  comments  concerning  the 
proposed  revised  collection  of  the 
Business  Confidential  Data  Request.  A 
cc^y  of  the  ICR  is  attadied  to  this 
notice. 

DATES:  Written  conunents  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
November  5,  1996.  The  Departmoit  of 
Labor  is  particularly  interested  in 
conunents  which: 

*  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

*  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
propcwed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assvunptions  used; 

*  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

*  minimize  the  burden  of  the 
collection  of  information  on  those  Mdio 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  rwihwtion  techniques  or 
other  forms  of  inimmation  technology, 
e.g.,  permitting  wiwi 1 1  mic  submissions 
of  responses. 

AOORESSES:  Russell  T.  Kile,  Office  of 
Trade  Adjustment  Assistance, 
Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  Room  C-4318,  200  Constitution 
Avenue,  N.W.,  Washington,  D.C,  20210. 


(202)  219-5555  (This  is  not  a  toll  free 
number),  FAX  (202)  219-5753. 

suppLEMBfTARY  aromiA-noN: 

LBackgraoad  '' 

The  Office  of  Trade  Adjustment 
Asaistanoe  is  required  under  the  Trade 
Act  of  1974  to  cmduct  investigaticms  to 
determine  whether  increased  impcwts 
have  contributed  importantly  to  actual 
or  tfareatmed  decreases  in  emplo3naMnt 
at  firms  whose  vmAan  have  petitioned 
f»  trade  adjustment  assistance  benefits. 
The  "CXI  and  Gas  Draiing  and 
ExplotatiOB  OiUleld  Services"  Business 
Coofidential  Data  Request  is  designed  to 
provide  information  en  which 
detanninations  are  based. 


The  Office  of  Trade  Ad^ustaaent 
Assistance  has  made  no  substantial 
revisioas  to  its  existing  data  ocrflection 
requirements.  Various  changes  in  data 
gathering  processes  have  occurred 
including  increased  use  of 
computerized  data  bases  and  the  use  of 
simplified  hxms  transmitted  by  fax. 

Type  of  Review:  Revision. 

Agency:  Employment  and  Training 
Administration. 

Title:  Oil  and  Gas  Drilling  and 
Exploration  Oilfield  Services. 

OMB  Number:  1205-0272. 

Agency  Number:  ETA  9018. 

F^cordkeepin^:  None. 

Affected  Public:  Businesses. 

7ota7  Respondents:  75  per  year. 

Frequency:  On  occasion  (as  needed). 

Avmge  Time  per  Response:  3  hours. 

Estimated  Total  Burden  Hours:  225 
hours. 

Total  Burden  Cost  (capital/startup): 
None. 

Total  Burden  Cost  (operating/ 
maintaining):  $4,021. 

Comments  submitted  in  response  to 
this  request  will  be  simunarized  andJax 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  August  29, 1996. 
KhsbsI  T.Kile. 

Acting  Program  Manager,  Policy  and 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 

Business  Confidential 

Department  of  Labor,  Office  of  Trade 
Adjustment  Assistmce,  Oil  and  Gas  Industry 

Exploration,  Drilling,  Oilfield  Services 

TA-W- : 

Subject  Firm    

Location    ' 


i.  Organization 

Describe  the  corporate  structure  of  your 
firm,  including  the  parent  company,  ^any, 
and  affiliates: 
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2.  Operations 

a.  What  percentage  of  your  operations  are 

directed  primarily  toward:  Oil? Gas? 

Other? 

b.  Check  the  activities  performed  by  your 
firm's  workers: 

Wireline  loggiag 

,  Laying  pipe 

Inspecting  pipe 

Tool  fishing 

Cementing 


Acidizing 

Penetrating 

Seismic  data  analysis 

Installing  mud 

Mixing  mud 

Installing  chemicals 

Fracturing 

Testing 

Workovers 


c  If  not  listed  in  (b),  describe  other  work 
perfonned  by  your  firm's  workers,  such  as 
pre-drilling  or  poet-drilling  activities: 


3.  Bevenues  and  Employment 

Report  revenues  for  the  two  full  year 
poriods  identified  below,  and  the  most  recent 
year-to-date  period  oompared  vrith  tibe  sune 
period  in  tKe  previous  year. 


D^tfww4 

Ravanuaa 

Employ  manl 

Cnidaol 

Natural  gas 

1«94 

1W5 „ „ 

January  Mrough  June: 

1996  „ :. 

19«  — 





" 

Data  raportad  abova  ara  tor  this  oparaHon or  ooiporala . 


Business  Confidential 
4.  Customers 

a.  Please  list  your  nuior  customers: 
Customer  and  address: 


Contact: 

Phone: 

FAXNa: 


Name  of  Company  Official  &  Title 


Contact: 
Phone:   . 
FAX  No.: 


Contact: 
Phone: 
FAX  No.: 


Contact: 
Phone: 
FAX  No.: 


Contact: 
Phone: 
FAX  No.: 


Contact:     

Phone:    

FAX  No.:  

b.  Is  there  any  corporate  affiliation  between 
your  firm  and  any  of  your  customers? 
Yes  No  If  yes,  please  explain: 


Signature 


Telephcme  i  FAX* 


Date 

(FR  Doc.  96-22802  Filed  9-S-96:  8:45  am) 
BIUJNQ  OOOe  46t«-»-M 


Office  of  Trade  Ac^ustment 
Assistanoe;  Propo«ed  Infonnation 
Collection  Request  Submitted  for 
Public  Comment  and 
Recommendations;  ETA  8582 

action:  Notice. 

summary:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  commmit  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  tbe 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  350e(c)(2)(A)l.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impatA  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Cia<nntiy,  the  Office 
of  Trade  Adjustment  Assistance  is 
soliciting  comments  concerning  tbe 
proposed  revised  collection  of  the 
Customer  Survey  form.  A  copy  of  the 
ICR  is  attached  to  this  notice. 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 


addressee  section  below  on  or  before 
November  5,  1996.  The  Department  of 
Labor  is  particularly  interested  in 
comments  which: 

*  Evaluate  whether  the  puoposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

*  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

*  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

*  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  infonnation  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

addressee:  Russell  T.  Kile,  Office  of 
Trade  Adjustment  Assistance, 
Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  Room  C-4318,  200  Constitution 
Avenue,  N.W.,  Washington,  D.C.,  20210. 
(202)  219-5555  (This  is  not  a  toll  free 
number),  FAX  (202)  219-5753. 

SUPPLBilB«TARY  INFORMATION: 

I.  Background 

The  Office  of  Trade  Adjustment 
Assistance  is  required  under  tbe  Trade 
Act  of  1974  to  condud  investigations  to 
determine  whether  increased  imports 
have  contributed  importantly  to  actual 
or  threatened  decreases  in  employment 
at  firms  whose  workers  have  petitioned 
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for  trade  adjultment  assistance  benefits. 
The  Customer  Survey  form  is  designed 
to  provide  information  on  which 
determinations  are  based. 

n.  Current  Aqtions 

The  Office  4f  Trade  Adj\istment 
Assistance  has  made  no  substantial 
revisions  to  it$  existing  data  collection 
requirements.  Various  changes  in  data 
gathering  processes  have  occurred 
including  increased  use  of 
computerized  data  bases  and  the  use  of 
simplified  fortfis  transmitted  by  fax. 

Type  of  Review:  Revision. 


Agency:  Employment  and  Training 
Administration. 

Title:  Customer  Survey. 

OMB  Number:  1205-0190. 

Agency  Number:  ETA  8562. 

Recordkeeping:  None. 

Affected  Public:  Businesses. 

Total  Respondents:  2,220  per  year. 

Frequency:  On  occasion. 

Average  Time  per  Response:  1.78 
hours. 

Estimated  Total  Burden  Hours:  3,951 
hours. 

Total  Burden  Cost  (capital/startup): 
None. 


Total  Burden  Cost  (operating/ 
maintaining):  $38,415. 

Comments  submitted  in  response  to 
this  request  will  be  siunmarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  August  29, 1996. 
RuMeU  T.Kile, 

Acting  Program  Manager,  Policy  and 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 

piLUNa  oooe  4sie«M-M 
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0MB  1205-0190 
Expiration  Date:   /  / 


TA-W- 

SUBJECT  FIRM: 

CONTACT  PERSON  AT  THE  DEPT.  OF  LABOR: 

219-5753.. 


((202)  219-);  FAX  (202) 


1.  Specify,  for  the  product  (s)  below  your  total  purchases  from  the 
subject  firm,  other  domestic  and  foreign  sources. 


PRODUCT (S) 

Peri<?4 

1994 

1  •  - 
• 

Sublect  Firm 
Quantity  Yalufr 

other 

Qsmesti?  Firms 
Qviantity   Yalus 

Foreign  Firms 
Quantity  2£alufi 

1995 

Jan.  - 
1995 

Jan.  - 
1996 

2.   To  the  best  of  your  knowledge,  trere  any  of  the  products 
purchased  from  other  domestic  firms  wholly  manufactured  in  a 
foreign  country?  YES  or  NO.   If  yes,  indicate  percentage  for 
1994  %,  1995  %,  1996  % 


The  data  above  should  be  your  best  estimate  or  tabulated  from 
actual  records: 

Estimated Actual 

How  many  hours  were  required  to  complete  this  form?  


PRINT  NAME 


SIGNATURE 


TITLE 


COMPANY  NAME 


PHONE  NUMBER 


FAX  NUMBER 


Public  raporting  kurrim  f«r  this  cell*cti«n  mf  infen«tf«n  i«  Mtiaitad  t*  amram  ...  ....   ,,.       _^     ,„ 

{ficluifnf  tiM  tiat  f«r  rcvltMint  Imtrwctfara,  mrchlm  eiifstint  *t«  mutcm,  fatlMrfni  anri  nfntalnli^  tiit 
«kit«  miiii,  Mrf  caa^ctini  anrf  rcviwint  tlw  c«ll«ctlan  of  fnfonaticn.  Sand  1 1— im  ntar4ir^  till*  byr^m 
wtiwt*  M*  any  atlMr  M^aet  •#  tki«  collactlan  of  infenatian,  inctMHnf  aunaatlam  far  raAciiv  tiiis  hur^an 
to  tlM  Office  af  IM  tallcy.  U.S.  >apartiit  af  Labar.  laaa  M-IStl.  2M  Canstitwtian  A««nua  ■.W..  yMiiii«tan. 
K  2021f;  and  ta  tlM  Office  af  WimiiMn*  mi  luriiat.  fapamaric  taActicn  Prajact  (12f5*t1M).  Maaiiii«t«fi.  D.C. 

20503.   torn  mm  im  cwpma  mm  to aimt  or  tme  officb. 

ETA  FeraeOZ 


(FR  Doc.  96-22803  Filed  9-5-W;  8:45  am] 
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Office  of  Trad*  Ad|U8tment 
Assistance;  Proposed  Infonnation 
Collection  Request  Submitted  for 
Put)lic  Comment  and 
Recommendations;  ETA  9014 

ACTKM:  Notice4 

summary:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continiang  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  144  U-S.C.  3506(c)(2)(A)j.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instfuments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the  Office 
of  Trade  Adjustment  Assistance  is 
soliciting  comments  concerning  the 
proposed  revised  collection  of  the 
Business  Confidential  Data  Request.  A 
copy  of  the  ICR  is  attached  to  this 
notice.  ; 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
November  5, 1996.  The  Department  of 
Labor  is  particularly  interested  in 
comments  wiiich: 

*  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 


functions  of  the  agency,  including 
whether  the  infonnation  will  have 
practical  utility; 

*  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

*  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

*  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

AOOflESSS:  Russell  T.  Kile,  Office  of 
Trade  Adjustment  Assistance, 
Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  Room  G-4318,  200  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20210, 
(202)  219-5555  (Tbis  is  not  a  toll  free 
number).  FAX  (202)  219-5753. 

8UPPLEMEKTARY  INFORMATION: 

L  Background 

The  Office  of  Trade  Adjustment 
Assistance  is  required  under  the  Trade 
Act  of  1974  to  conduct  investigations  to 
determine  whether  increased  imports 
have  contributed  importantly  to  actual 
or  threatened  decreases  in  employment 
at  firms  whose  workers  have  petitioned 
for  trade  adjustment  assistance  benefits. 
The  Business  Confidential  Data  Request 
is  designed  to  provide  information  on 
which  determinations  are  based. 


n.  Current  Actions 

The  Office  of  Trade  Adjustment 
Assistance  has  made  no  substantial 
revisions  to  its  existing  data  collection 
requirements.  Various  changes  in  data 
gathering  processes  have  occurred 
including  increased  use  of 
computerized  data  bases  and  the  use  of 
simplified  forms  transmitted  by  fax. 

Type  of  Review:  Revision. 

Agency:  Employment  and  Training 
Administration. 

Title:  Business  Confidential  Data 
Request. 

OMB  Number.  1205-0197. 

Agency  Number;  ETA  9014. 

Recordkeeping:  None. 

Affected  Public:  Businesses. 

Total  Respondents:  1,500  per  year. 

Frequency:  On  occasion. 

Average  Time  per  Response:  3  hours. 

Estimated  Total  Burden  Hours:  4,500 
hours. 

Total  Burden  Cost  (capital/startup): 
None. 

Total  Burden  Cost  (operating/ 
maintaining):  $80,415. 

Comments  submitted  in  response  to 
this  request  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  August  29. 1996. 
RimmU  T.Kile. 

Acting  Progmm  Manager,  Policy  and 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 
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BaSINBSS   CONFIDENTIAL  DATA  REQUEST      U.S.     DEPARTMENT    OF    LABOR 

orricx  OP  num  »Dmsnwn  assistmici 


0MB  Approval   No.    1205-0197 


TA-W- 

Subject  firm 

Location 


1.  Organization 

Describe  the  organizational  structure  of  the  subject  firm,  includ- 
ing the  parent  company  and  affiliates  if  appliceddle.  Include  any 
subsidiaries,  branches  or  affiliates  that  manufacture  products 
similair  to  those  made  at  the  subject  plant: 


2.  Sales.  Production  and  Employment 

Report  the  firm's  sales,  production,  and  employment  for  the  last 
t%«o  full  years,  the  most  recent  year  to  date,  and  the  comparaible 
period  in  the  previous  year. 

List  the  product (s)  manufactured  at  the  subject  firm: 


Period 

1994 
1995 


Sales 


Production 


Employment 


The  sales  reported  above  are  subject  firm  f  1  corporate -wide  f  1 

Company  Imports  (include  807.00) 

A.  If  the  subject  firm  or  an  affiliate  imports  products 
competitive  with  those  made  at  the  subject  firm,  report 
the  inqport  volume  below: 


Period 

1994 
1995 


Product : 


Product : 


(If  quantity  is  used,  what  is  the  unit  of  measurement ?_ 
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B.  Haye  the  imports  caused  layoffs  at  the  subject  firm? 

Yes  [J   No  0 

C.  If  the  subject  firm  or  parent  does  not  import,  and  there  are 
plans  to  start  importing,  when  are  the  imports  scheduled  to 
ar|:ive? 


4.  Transfer  Of  Production 

If  layoffs  were  caused  by  a  transfer  to  another  facility,  please 
indicate  where. 


5.  Cufltomers 

Provide  below  a  list  of  the  subject  firm's  major  declining  customers 
Include  the  address  with  zip  code,  name  of  the  buyer  or  purchasing 
agent,  telephone  and  FAX  number. 

A.  Re^lar  Customers 


Product:. 


Customer  and  address 


1. 


Contact: 
Phone : 
FAX  No. 


3. 


Contact: 
Phone : 
FAX  No. 


5. 


Contact ; 
Phon^: 
FAX  No. 


Contact: 
Phone:  __ 
FAX  No. 


4. 


Contact 
'Phone: 
FAX  No.' 


6. 


o-: 


Contact ; 
Phone : 
FAX  No." 
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BUSINESS  CONFIDENTIAL  DATA  REQUEST  (Coat.)' 

B.  Competitive  bidding 

If  the  subject  £im  markets  its  products  by  a  competitive  bidding 
process,  complete  the  following. 


Firm  or  agency 
awarding  bid, 
address  and  contact 


Description  of 
project 


rroj*ct  x.o. 


of  sub j  act  fini'a 


kid 


Confcr«ctiii9  a9«it_ 

Vhomm  mmbmr 

F»x  »o.___ 


Dat*  of  award 


Anardaa   (if  known) 


Pro^ct  X.D.nuaber 


Cootracting  agent_ 

Pfaooa  xKombev 

Pax  So.      


tmoaat  of  at^jact  fixai'a 
bid         

Date  of  award 

Awardee  (if  known) 


Project  Z.D.ntiaber 


Contracting  »gent_ 

Mone  nuaber 

Pax  Ho. 


Amount  of  aubject  fix*' a 

bid 

Date  of  award        


Awardee  (if  known) 


6.  How  many  hours  were  required  to  complete  this  form?_ 


Kane  of  Company  Official  ft  Title 


Telephone  • 


Signature 


Date 


Public  reporting  burden  of  thia  collection  of  information  ia  eatimated  to  vary  from 
1  to  10  houra  per  reaponae,  10  houra  for  firat  time  reapondents,  and  1  hour  for  firma 
involved  in  a  previoua  inveatigation.  including  the  time  for  reviewing  inatructiooa. 
searching  existing  data  aourcea,  gathering  and  maintaining  the  data  needed,  and 
caiif>leting  and  reviewing  the  collection  of  information.   Send  commenta  regarding  thia 
burden  eatimate  or  any  other  aspect  of  thia  collection  of  information,  including 
suggestions  for  reducing  this  burden,  to  the  Office  of  Trade  Adjuatment  Assistance, 
U.S.  Department  of  Labor,  Room  C-4517,  Waahington,  D.C.  20213  and/or  the  Office  of 
IRM  Policy,  Department  of  Labor,  Room  H-1301,  200  Conatitution  Avenue,  M.l*., 
Washingtcm,  D.C.  20210,  Pa^Mrwork  Reduction  Project  (1205-0197) . 


Do  not  send  tka  commlated  foi 


to  either  of  these  offices. 


ETA-9014 
Apr  1995 


(FR  Doc  96-22804  Piled  9-5-96;  8:45  ami 
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[NAFTA-010M1 

The  QoodyMr  Tire  and  Rubber 
Company  Air  Springs  Manutecturing 
Division,  Qraen,  OMo;  Notice  of 
Revised  Oelennination  On  Reopening 

On  July  19, 1996,  the  Department 
issued  a  Negative  Determination 
Regarding  Qigibility  to  Apply  for 
NAFTA-Transitional  Adjustment 
Assistance  (NAFTA-TAA)  applicable  to 
all  workers  0f  The  Goodyear  Tire  & 
Rubber  Contpany,  Air  Springs 
Manufacturing  Division  located  in 
Green.  Ohia  The  notice  was  published 
In  the  Fedeital  Register  on  August  6, 
1996  (FR  61  40853). 

On  its  ov/p  motion,  the  Department 
reviewed  the  findings  of  the 
investigation.  The  workers  produced  air 
sleeves  and  air  springs.  The 
Department's  original  determination 
covered  only  those  workers  engaged  in 
the  production  of  air  springs.  New 
findings  on  reopening  show  that  the 
Department  failed  to  investigate  workers 
who  were  engaged  in  the  production  of 
air  sleeves.  Findings  show  that  the 
company  transfiar  of  production  of  air 
sleeves  to  a  plant  in  Mexico  started  in 
1904  and  was  completed  in  August 
1905.  Workers  are  separately 
identifiable  by  product  line  (air  sleeves 
and  air  springs).  New  findings  on 
reopening  skow  that  the  workers 
engaged  in  the  production  of  air  sleeves 
were  impacted  by  the  transfer  of 
production  to  Mexico. 

CoDcliuioB 

After  careful  review  of  the  additional 
facts  obtained  on  reopening,  I  conclude 
that  the  shift  in  production  of  air  sleeves 
to  Mexico  contributed  to  the  total  and 
partial  separations  of  the  workers 
engaged  in  the  production  of  air  sleeves 
by  Goodyear  Tire  4  Rubber  Company, 
Green,  Ohio,  In  accordance  with  the 
provisions  ctf  the  Act,  I  make  the 
following  cetrtification: 

All  workera  of  Goodyear  Tire  ft  Rubber 
Company,  Grfen,  Ohio  engaged  in  the 
production  or  air  sleeves  who  became  totally 
or  partially  separated  from  employment  on  or 
after  May  25, 1995  are  eligible  to  apply  for 
NAFTA-TAA^  under  Section  250  of  the  Trade 
Act  of  1974. 

I  further  delermine  that  all  workers  of 
Goodyear  Tir^  &  Rubber  Company,  Green, 
Ohio  engaged!  in  the  production  of  air  springs 
are  denied  elieibility  to  apply  for  NAFTA- 
TAA  assistan( »  under  Section  250  of  the 
Trade  Act  of :  974. 


Signed  at  Washington,  D.C  this  ISth  day 
of  August  1996. 
RumU  T.  Kile, 

Acting  Program  Manager,  Policy  and 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  96-22796  Piled  9-5-96;  8:45  am) 

BMJJNQ  OOOe  4610-W-M 


Employment  Standards  Admiiiistiation 

Wage  and  Hour  Division;  Minimum 
Wages  for  Federal  and  Federally 
Malsted  Construction;  General  Wage 
Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
thoein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  bom  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 


General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  {CPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  the  Davis-Bacon  and  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  sutMnit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue.  N.W.,  Room  S-3014, 
Washington,  D.C.  20210. 

Modificatioiia  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volimie  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

Massachusetts 

MA960001  (March  15, 1996) 

MA960002  (March  15, 1996) 

K(A960003  (March  IS,  1996) 

MA960005  (March  15, 1996) 

MA960007  (March  15, 1996) 

MA960009  (March  15, 1996) 

MA960010  (March  15. 1996) 

MA960013  (March  15, 1996) 

MA960017  (March  15, 1996) 

MA960018  (March  15, 1996)  ' 

MA960019  (Mnrch  15, 1996) 

MA960020  (March  15, 1996) 

MA960021  (March  15, 1996) 
New  )ers8y 

NI960002  (March  15. 1996) 
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N)960003  (March  15. 1996) 
N)960004  (March  15, 1996) 
NJ960015  (March  15, 1996) 
NY960034  (March  15, 1996) 
NY960047  (March  15, 1996) 

Volume  II 

District  of  Columbia 
OC960001  (March  15, 1996 
DC960003  (March  15, 1996! 

Maryland 
MD960001  (March  IS.  1996; 
MD960002  (March  15, 1996 
MD960010  (March  15.  1996; 
MD960013  (March  15, 1996 
MD960015  (March  15, 1996 
MD960017  (March  15, 1996 
MD960021  (March  15, 1996 
MD960025  (March  15, 1996; 
MI)96003l  (March  15, 1996; 
MD960034  (March  15, 1996 
MD960035  (March  15, 1996 
MD960036  (March  15, 1996 
MD960042  (March  15, 1996; 
MD960043  (March  15, 1996; 
MD960046  (March  15, 1996; 
MD960047  (March  15, 1996 
M{>960048  (March  15, 1996 
MD960050  (March  15, 1996 
MD960053  (March  15, 1996; 
MD960055  (March  15, 1996 
MD960056  (March  15, 1996 
MD960057  (March  15, 1996 
MD960058  (March  15, 1996; 
Vii;ginia 
VA960014  (March  15, 1996 
VA960022  (March  15, 1996 
VA960025  (March  15, 1996 
VA960036  (March  15, 1996; 
VA960042  (March  15, 1996; 
VA960048  (March  15, 1996 
VA9600S0  (March  15, 1996 
VA960052  (March  15, 1996 
VA960058  (March  15, 1996 
VA960067  (March  15, 1996; 
VA960078  (March  15, 1996 
VA96007g  (March  15, 1996 
VA960104  (March  15,  1996 
VA960105  (March  15, 1996; 

Volume  III 

Alabama 
AL960004  (March  15, 1996) 
AL960006  (March  15, 1996) 
AL96O0O8  (March  15, 1996) 
AL960034  (March  15. 1996) 
AL960044  (March  15, 1996) 

Florida 
FL960009  (March  15, 1996) 
FL960012  (March  15. 1996) 
FL960017  (March  15, 1996) 
FL96O032  (March  IS,  1996) 
FL960034  (March  15, 1996) 
FL960046  (March  15, 1996) 
FL960100  (March  15, 1996) 

Kentucky 
KY960001  (March  15, 1996) 
KY960029  (March  15. 1996) 

North  Carolina 
NC960008  (March  15, 1996) 

VolumelV 

Illinois 
IL960001  (March  15, 1996) 
IL960004  (March  15, 1996) 
IL960007  (March  15, 1996) 
IL960008  (March  15, 1996) 


IL960009  (March  IS.  1996) 
IL960011  (March  IS,  1996) 
IL960012  (March  15, 1996) 
IL960013  (March  15, 1996) 
IL960023  (March  15, 1996) 

Indiana 
IN960001  (May  15. 1996) 
IN960002  (March  15, 1996) 
IN960003  (March  15. 1996) 
IN960004  (March  15. 1996) 
IN960005  (March  15, 1996) 
IN960006  (March  15, 1996) 
IN960017  (March  15, 1996) 
IN960020  (March  IS,  1996) 

Minnesota 
MN960007  (March  IS,  1996) 
MN960008  (March  IS.  1996) 
MN960059  (March  15, 1996) 
MN960061  (March  15. 1996) 

Ohio 
OH960001  (March  15, 1996) 
OH960002  (March  IS,  1996) 
OH960003  (March  IS,  1996) 
OH960027  (March  15, 1996) 
OH960028  (March  15, 1996) 
OH960029  (March  15. 1996) 

Volume  V 

Iowa 
IA960016  (March  15, 1996; 
IA960032  (March  IS,  1996; 

Kansas 
KS960006  (March  IS,  1996] 
KSg60007  (March  IS,  1996 
KS960008  (March  15, 1996; 
KS960009  (March  15, 1996; 
KS960010  (March  IS,  1996; 
KS960011  (March  15, 1996; 
KS960012  (March  15, 1996 
KS960013  (March  IS,  1996; 
KS960015  (March  15, 1996; 
KS960016  (March  15, 1996; 
KS96e018  (March  15. 1996; 
KS9600ig  (March  15, 1996; 
KSg60020  (March  IS,  1996; 
KS960021  (March  15, 1996; 
KSg60e22  (March  15. 1996; 
KS960023  (March  15, 1996] 
KS960025  (March  15, 1996] 
KS960026  (March  15, 1996; 
KS960028  (March  15, 1996; 
KS960029  (March  15,  1996] 
KS960035  (March  15, 1996] 
KS960063  (March  15. 1996; 

Louisiana 
LA960001  (March  15. 1996; 
LA960004  (March  15. 1996] 
LA960005  (March  15, 1996; 
LA960009  (March  15, 1996; 
LA960012  (March  15, 1996; 
LA960017  (March  IS,  1996; 
LA960018  (March  15, 1996] 

Missouri 
MO960001  (March  15, 1996 
MC)960002  (March  15, 1996] 
MO960003  (March  15, 1996 
MOg60004  (March  tS,  1996 
MO960005  (March  15. 1996 
MO960006  (March  15. 1996; 
MO960007  (March  15, 1996; 
MO960009  (March  15, 1996 
MO960010  (March  15, 1996 
MO960011  (March  IS,  1996; 
MO960013  (March  15, 1996; 
MO960014  (March  15, 1996; 
Mn96001S  (March  15, 1996 


MO9e0016  (March  15, 1996) 
MO960017  (March  IS.  1996) 
MO960019  (March  15. 1996) 
MO960020  (March  IS,  1996) 
MO960041  (March  15.  1996) 
MO960042  (March  15. 1996) 
MO960043  (March  15. 1996) 
MO960047  (March  15,  1996) 
MO960049  (March  15.  1996) 
MC)960052  (March  15. 1996) 
MC)960053  (March  IS,  1996) 
MO9600S4  (March  15, 1996) 
MO960055  (March  IS,  1996) 
MC)960056  (March  15, 1996) 
MC)960057  (March  15, 1996) 
MO960058  (March  15.  1996) 
MC)960069  (March  15, 1996) 
MO960060  (March  15, 1996) 
MO960062  (March  15, 1996) 
MO960063  (MareJi  IS.  1996) 
MO960064  (March  15. 1996) 
MO960065  (March  15, 1986) 
MO960066  (March  15,  1996) 
MO960067  (March  15, 1996) 
MO960068  (March  15, 1996) 
MO960069  (March  15, 1996) 
MO960070  (March  15, 1996) 
MO960072  (March  15, 1996) 
Texas 
TX960003  (March  15, 1996) 
TX960005  (March  15, 1996) 
TX960007  (March  15, 1996) 
TX960010  (March  15, 1996) 
TX960013  (March  15, 1996) 
TX960016  (March  15, 1996) 
TX960018  (MarcJi  15, 1996) 
7X960019  (March  15. 1996) 
TX960060  (March  IS,  1996) 
TX960063  (March  15, 1996) 
TX960081  (March  15, 1996) 
TX960096  (March  15, 1996) 
TX960100  (March  15, 1996) 
TX960114  (March  15, 1996) 

Volume  VI 

California 
CA960001  (March  15, 1996) 
CA960002  (March  15, 1996) 
CA960004  (March  15, 1996) 
CA960027  (March  IS,  1996) 
CA960028  (March  IS,  1996) 
CA960029  (March  15. 1996) 
CA960030  (March  15, 1996) 

Hawaii 
HI960001  (March  15, 1996) 

Idaho 
ID960003  (March  15, 1996) 
ID960004  (March  15, 1996) 

North  Dakota 
ND960004  (March  15, 1996) 

Or^on 
OR960001  (March  15, 1996) 
OR960004  (March  15, 1996) 
OR960017  (March  15, 1996) 

South  DakoU 
SD960002  (March  15, 1996) 
SD960024  (March  15. 1996) 
SD960041  (March  15, 1996) 

Washington 
WA960001  (March  15, 1996] 
WA960002  (March  15. 1996) 
WA960003  (March  15.  1996) 
WA960006  (March  15, 1996) 
WA960007  (March  15, 1996) 
WA960008  (March  15, 1996) 
WA960010  (March  15, 1996) 
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WA960011  (March  15, 1996) 

General  Wage  Determination 
Publication  T 

General  wage  determinations  issued 
under  the  Daivis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  docurtent  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts".  This 
publication  ib  available  at  each  of  the  50 
Regional  Go»emment  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  county. 

The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  Fed  World 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (l^TIS)  of 
the  U.S.  Department  of  Commerce  at 
(703)  487-4830. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents.  U.S.  Government  Printing 
Office,  Washington,  D.C.  20402,  (202) 
512-1800. 

When  ordering  haid-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordeted  for  any  of  all  of  the  six 
separate  volwnes,  arranged  by  State. 
Subscriptions  include  an  annual  edition 
(issued  in  January  or  February)  which 
includes  all  current  general  wage 
determinatidns  for  the  States  covered  by 
each  voluma  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 

Signed  at  Washington.  D.C.  this  30th  day 
of  August  1996. 
Philip  J.  Gloaa. 

Chief,  Branch  of  Construction  Wagg 
Determinations. 
(PR  Doc  96-22596  Filed  9-&-96;  8:45  am) 

aaUMG  OOOE  4410-47-M 


Mine  Safety  and  Health  Administration 

PatHions  for  Modification 

The  following  parties  have  Hied 
petitions  to  inodify  the  application  of 
mandatory  safety  standards  under 
section  lOl(p)  of  the  Federal  Mine 
Safiaty  and  Healtii  Act  of  1977. 

1.  Old  Ben  Coal  Company 

(Docket  No.  M-96-72-C1 

Old  Ben  Coal  Company,  50  Jerome 
Lane,  Fairview  Heights,  Illinois  62208 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.382(a) 
(mechanical  escape  facilities)  to  its 
Spartan  Mine  (I.D.  No.  11-00612) 
located  in  Randolph  County.  Illinois. 


The  p^tioner  submits  this  modification 
to  requests  permission  to  continue  using 
its  existing  escape  facilities  in  both  the 
material  and  belt  slopes.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

2.  Left  Fork  Mining,  Inc. 

IDoclcet  No.  M-96-73-C1 

Left  Forlc  Mining,  hia,  P.O.  Box  405, 
Arjay,  Kentucky  40902  has  filed  a 
petition  to  mocUfy  the  appUcation  of  30 
CFR  75.1103-4  (automatic  fire  sensor 
and  warning  device  system;  minimum 
requirements  general)  to  its  Straight 
Creek  No.  1  Mine  (I.D.  No.  15-12564) 
located  in  Bell  Coimty.  Kentucky.  The 
petitioner  requests  a  modification  of  the 
standard  to  allow  the  use  of  one  carbon 
monoxide  monitoring  device  for 
monitoring  a  belt  head  and  tailpiece 
when  located  adjacent  to  each  other. 
The  petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measiue  of  protection  as 
would  the  mandatory  standard. 

3.  Boone  Resources,  Inc. 

[Docket  No.  M-96-74-a 

Boone  Resources,  Inc.,  P.O.  Box  1005, 
Alabaster,  Alabama  35007  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.1700  (oil  and  gas  wells)  to  its 
No.  1  Mine  (I.D.  No.  01-02908)  located 
in  Shelby  Coujity.  Alabema.  The 
petitioner  proposes  to  plug  and  mine 
through  oil  and  gas  wells.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

4.  Comberiand  Resources  Corporation 

[Docket  No.  h*-96-75-C| 

Cumberland  Itesources  Corporation, 
9100  East  Mineral  Circle,  P.O.  Box  3299, 
Englewood.  Colorado  80155-3299  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.1103-4(a) 
(automatic  fiie  sensor  and  warning 
device  systems;  installation  minimum 
requirements)  to  its  Cumberland  Mine 
(I.D.  No.  36-05018)  located  in  Greene 
County,  Permsylvania.  The  petitioner 
proposes  to  install  a  low-level  carbon 
monoxide  detection  system  as  an  early 
warning  fire  detection  system  in  all  belt 
entries  used  as  intake  air  cotirses.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measiue  of  protection  as 
would  the  mandatory  standard. 


5.  Franldin  Collieries  Inc. 

[Docket  No.  M-96-76-<3 

Franklin  Collieries,  Inc.,  Box  3875, 
Route  1498,  Bevinsville,  Kentucky 
41606  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.342  (methane 
monitors)  to  its  No.  1  Mine  (I.D.  No.  15- 
16667)  located  in  Knott  Coimty, 
Kentucky.  The  petitioner  proposes  to 
use  hand-held  continuous-duty  methane 
and  oxygen  detectors  on  battery 
powered  scoops  instead  of  machine 
mounted  methane  monitors.  The 
petitioner  states  that  this  petition  is 
based  on  the  safety  of  the  miners  and 
not  primarily  an  economic  advantage  or 
benefit. 

6.  Daves  Branch,  Inc. 

[Docket  No.  M-96-77-C1 

Daves  Branch,  Inc.,  P.O.  Box  249, 
Stanville,  Kentucky  41659  has  filed  a 
petition  to  modify  the  appUcaticHi  of  30 
CFR  75.342  (methane  monitors)  to  its 
Mine  No.  4  (I.D.  No.  15-16218)  located 
in  Knott  Coimty,  Kentucky.  The 
petitioner  proposes  to  use  hand-held 
methane  and  oxygen  detectors  on 
battery  powered  scoops  instead  of 
machine-mounted  methane  monitora. 
The  petitioner  states  that  this  petition  is 
based  on  the  safety  of  the  miners  and 
not  primarily  an  economic  advantage  or 
benefit 

7.  Daves  Branch,  Inc. 

[Docket  No.  M-96-78-CI 

Daves  Branch.  Inc.,  P.O.  Box  249, 
Stanville,  Kentucky  41659  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.342  (methane  monitors)  to  its 
No.  5  Mine  (I.D.  No.  15-17637)  located 
in  Knott  County,  Kentucky.  The 
petitioner  proposes  to  use  hand-held 
continuous-duty  methane  and  oxygen 
detectors  instead  of  machine-mounted 
methane  monitors  on  battery  powered 
scoops.  The  petitioner  states  that  this 
petition  is  based  on  the  safety  of  the 
miners  and  not  primarily  an  economic 
advantage  or  benefit. 

8.  Utah  Fuel  Company 

[Docket  No.  M-96-79-Ci 

Utah  Fuel  Company,  P.O.  Box  719, 
Helper,  Utah  84526  has  filed  a  petition 
to  modify  the  appUcation  of  30  CFR 
75.362(d)(2)  (on-shift  examination)  to  its 
Skyline  Mine  No.  1  O-D.  No.  42-01435) 
and  its  Skyline  Mine  No.  3  (I.D.  No.  42- 
01566)  both  located  in  Carbon  County, 
Utah.  The  petitioner  requests  a 
modification  of  the  standard  to  permit 
use  of  a  15-foot  extendable  probe  to 
measure  for  methane.  The  petitioner 
asserts  that  application  of  the 
mandatory  safety  standard  would  result 
in  a  diminution  of  safety  to  the  miners. 
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9.  Bledsoe  Coal  Corporation 

(Docket  No.  M-96-8(M:| 

Bledsoe  Coal  Corporation,  100  Coal 
Drive,  London,  Kentucky  40741  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.360(b)(5) 
(preshift  examination)  to  its  Mine  No.  4 
(I.D.  No.  15-11065)  located  in  Leslie 
County,  Kentucky.  The  petitioner 
requests  a  modification  of  the  standards 
to  allow  the  use  of  a  Pyott-Boone  mine 
monitor  and  control  system  for 
monitoring  each  seal  along  the  intake  air 
course,  and  to  allow  elimination  of 
preshift  examinations  at  seals  along  the 
intake  air  course.  The  petitioner 
proposes  to  have  an  atmospheric 
monitoring  system  sensor  located  at 
each  seal  along  the  intake  air  course  that 
would  be  capable  of  testing  for  methane 
and  oxygen  deficiency;  to  visually 
examined  the  seals  on  a  weekly  basis; 
and  to  identify  the  sensor  and  visually 
examine  the  seal  if  a  signal  from  the 
atmospheric  monitoring  system  is 
activated.  The  petitioner  asserts  that  the 
proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

10.  Kiah  Creek  Nfining  Company 

(Docket  No.  M-96-«l-C] 

Kiah  Creek  Mining  Company,  P.O. 
Box  1409,  Pikeville,  Kentucky  41502      - 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.364(b)(4) 
(weekly  examination)  to  its  No.  8  Mine 
(LD.  No.  15-17190)  located  in  Pike 
Coimty,  Kentucky.  Due  to  deteriorating 
conditions  in  the  No.  2  and  3  seals,  the 
area  cannot  be  traveled  safely.  The 
petitioner  proposes  to  evaluate  the  area 
at  the  toe  of  the  fall  to  determine  the 
quantity  and  quality  of  air  flowing 
across  the  fall  and  by  the  seals.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

11.  Dnunmond  Company,  Inc. 

(Docket  No.  M-96-82-CJ 

Drummond  Company,  Inc.,  P.O.  Box 
10246,  Birmingham,  Alabama  35209  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.313  (main 
mine  fan  stoppage  with  persons 
underground)  to  its  Shoal  Creek  Mine 
(I.D.  No.  01-02901)  located  in  Jefferson 
County,  Alabama.  The  petitioner 
requests  a  modification  of  the  standard 
to  permit  an  alternative  plan  when  the 
main  mine  fans  are  operating  at  80 
percent  of  their  normal  air  quantity  and 
pressure  in  the  event  that  a  main  mine 
fan  stops  and  ventilation  is  at  least  80 
percent  restored  through  the  auxiliary 


diesel  drive  on  the  stopped  fan,  and  a 
minimum  of  40.000  cfm  is  maintained 
in  the  last  open  crosscut  of  each 
continuous  miner  section,  and  50,000 
cfm  in  the  last  open  crosscut  of  each 
long  wall  section;  to  hang  a  curtain  in 
each  place  where  auxiliary  ventilation 
was  used  and  have  a  minimum  of  5,000 
cfiji  directed  to  any  working  face;  to 
withdraw  all  persons  firom  the  mine 
except  for  those  persons  responsible  for 
hanging  curtains  in  places  where 
auxiliary  fans  and  fire  bossing  and 
pumping  and,  after  ventilation  is 
established,  immediately  withdraw 
those  persons  assigned  to  hang  curtains; 
to  deenergize  underground  electric 
power  circuits  except  for  those 
necessary  to  operate  the  elevator  to 
withdraw  persons  from  the  mine  and 
those  who  operate  the  main  sump 
pumps  and  permissible  submersible 
piunps;  and  to  deenergize  the  circuits 
necessary  to  withdraw  persons  as  they 
are  withdrawn.  The  petitioner  asserts 
that  the  proposed  alternative  method 
would  provide  higher  level  of  safety  for 
the  workforce  and  provide  a  safer  mine 
environment  should  a  power  failure 
occur  to  the  main  mine  fans. 

12.  G  ft  P  Contracton.  Inc. 

(Docket  No.  M-g&-83-C| 

G  ft  P  Contractors,  Inc.,  HC  81,  Box 
2446,  Barbourvilla,  Kentucky  40906  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.342  (methane 
monitors)  to  its  Engle  Hollow  No.  1  (I.D. 
No.  15-17777)  located  in  Knox  County, 
Kentucky.  The  petitioner  proposes  to 
use  hand-held  continuous-duty  methane 
and  oxygen  indicators  instead  of 
machine-mounted  methane  monitors  on 
permissible  three-wheel  tractors  with 
drag  bottom  buckets.  The  petitioner 
states  that  this  petition  is  based  on  the 
safety  of  the  miners  involved  and  not 
primarily  an  economic  advantage  or 
benefit. 

13.  G  ft  F  Contractors,  Inc. 

[Docket  No.  M-96-«4-C| 

GAP  Contractors,  Inc..  HC  81.  Box 
2446,  Barbourvilla,  Kentucky  40906  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.342  (methane 
monitors)  to  its  Engle  Hollow  No.  2 
mine  (I.D.  No.  15-17778)  located  in 
Knox  County,  Kentucky.  The  petitioner 
proposes  to  use  hand-held  continuous- 
duty  methane  and  oxygen  indicators 
instead  of  machine-mounted  methane 
monitors  on  permissible  three-wheel 
tractors  with  drag  bottom  buckets.  The 
petitioner  states  that  this  petition  is 
based  on  the  safety  of  the  miners 
involved  and  not  primarily  an  economic 
advantage  or  benefit. 


14.  MwTiel  Don  Coal.  Inc. 

(Docket  No.  M-9&-85-CI 

Murriel  Don  Coal,  Inc.,  134  Dixie 
Building.  P.O.  Box  3636,  Pikeville, 
Kentucky  41852  has  filed  a  petition  to 
modify  the  application  of  30  CFR  75.342 
(methane  monitors)  (I.D.  No.  15-17511) 
located  in  Knott  County,  Kentucky.  The 
petitioner  proposes  to  use  hand-held 
continuous-duty  methane  detectors 
instead  of  machine-mounted  methane 
monitors  on  permissible  DC-powered 
machines,  S  &  S  model  482  scoops.  The 
petitioner  states  that  this  petition  is 
submitted  based  not  only  fivm  an 
economic  point  of  view  but  also  from  a 
safety  standpoint. 

15.  Utah  Fuel  Company 

(Docket  No.  M-96-86-<:i 

Utah  Fuel  Company,  P.O.  Box  719, 
Helper,  Utah  84526  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
75.344(a)(2)  (compressors)  to  its  Skyline 
No.  1  Mine  (I.D.  No.  42-01435)  and  its 
Skyline  No.  3  Mine  (I.D.  No.  42-01566) 
located  in  Carbon  County,  Utah.  The 
petitioner  requests  a  modification  of  the 
standard  to  permit  the  use  of  audible 
and  visual  alarms  to  be  located  at  the 
surface  office  building  where  assigned 
persons  can  respond  to  the  alarms 
instead  of  at  unmanned  locations 
underground.  The  petitioner  asserts  that 
the  application  of  the  mandatory  safety 
standard  would  result  in  a  diminution 
of  safiBty  to  the  miners. 

16.  Utah  Fuel  Company 

(Docket  No.  M-96-87-C1 

Utah  Fuel  Company,  P.O.  Box  719, 
Helper.  Utah  has  filed  a  petition  to 
modify  the  application  of  30  CFR 
75.340(a)(l)(iii)  to  its  Skyline  No.  1 
Mine  (I.D.  No.  42-01435)  and  its 
Skyhne  No.  3  Mine  (I.D.  No.  42-01566) 
located  in  Carbon  County.  Utah.  The 
petitioner  requests  a  modification  of  the 
standard  to  permit  the  use  of  audible 
and  visual  alarms  to  be  located  at  the 
surface  office  building  where  assigned 
persons  can  respond  to  the  alarms 
instead  of  at  unmanned  locations 
underground.  The  petitioner  asserts  that 
application  of  the  mandatory  safety 
standard  would  result  in  a  diminution 
of  safety  to  the  miners. 

17.  Stephen  Shingara  Jr.  Coal  Company 

(Docket  No.  M-96-8»-C| 

Stephen  Shingara  Jr.  Coal  Company, 
R.D.  #1,  Box  369,  Shamokin, 
Pennsylvania  17872  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
75.1400  (hoisting  equipment;  general)  to 
its  No.  1  Slope  Mine  (I.D.  No.  36-02280) 
located  in  Northumberland  County, 
Pennsylvania.  The  petitioner  propo.ses 
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to  use  a  slope  conveyance  (gunboat)  in 
transporting  persons  without  installing 
safety  catches  or  other  no  less  effective 
devices,  but  instead  use  an  increased 
rope  strengthysalaty  factor  and 
secondary  safety  rope  connection  in 
place  of  such  devices.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

18.  Moontain  Coal  Company 

(Docket  No.  M-96-89-C] 

Mountain  Coal  Company,  P.O.  Box 
591,  Somerset,  Colorado  81434  has  filed 
a  petition  to  modify  the  application  of 
30  CFR  75.1l00-2(e)(2)  to  its  West  Elk 
Mine  HD.  Na  OS-03672)  located  in 
Gunnison  County,  Colorado.  The 
petitioner  recaiests  a  modification  of  the 
standard  to  afiow  the  use  of  either  two 
portable  fire  extinguishers  or  one  fire 
extinguisher  having  at  least  twice  the 
miniimim  capacity  specified  in  30  CFR 
75.1100-l(e)  at  each  temporary 
electrical  installation.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

19.  Harlan  Cambeiiand  Coal  Company 

(Dockat  No.  M^96-«>-C] 

Harlan  Cmtiberland  Coal  Company, 
Grays  Knob,  Kentucky  40829  has  filed  a 
petition  to  modify  the  applicaticm  of  30 
CFR  75.310(aj(3)  (installation  of  main 
mine  fans)  to  its  C-2  Mine  (I J).  No.  15- 
07201)  located  in  Harlan  County, 
Kentucky.  The  petitioner  proposes  to 
have  a  persoil  at  a  location  other  than 
at  the  mine  where  the  fan  signal  can  be 
seen  or  heard  while  anyone  is 
imderground  instead  of  at  a  surface 
location  at  the  mine.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

20.  Roberts  Bros.  Coal  Company,  Inc. 

(Docket  No.  M^96-91-C1 

Roberts  Bros.  Coal  Company,  Inc., 
P.O.  Box  397,  Mortons  Gap,  Kentucky^ 
42440  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.360  (preshift 
examination)  to  its  Cardinal  No.  2  Mine 
(I.D.  No.  15-17216)  located  in  Hopkins 
Coimty,  Kentucky.  The  petitioner 
proposes  to  examine  electrical 
installations  "on-shifl"  to  insure  that 
the  electrical  installations  are  examined 
throughout  the  shift  instead  of 
conducting  the  examinations  three 
hours  prior  to  the  oncoming  shift  The 
petitioner  asserts  that  the  proposed 
alternative  method  of  on-shift 


examinations  would  not  diminish  the 
safety  of  the  miners. 

21.  Eastern  Mingo  Coal  Cooqtany 

{Docket  No.  M-96-92-C1 

Eastern  Mingo  Coal  Company,  P.O. 
Box  119,  Naugatuck,  West  Virginia 
25685  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.503  (18.41)(f) 
(permissible  electric  face  equipment; 
maintenance)  to  its  Big  Branch  Mine 
(I.D.  No.  46-05978)  located  in  Mingo 
County.  West  Virginia.  The  petitioner 
proposes  to  replace  a  padlock  on  battery 
plug  connectors  on  mobile  battery- 
powered  madiines  with  a  threeded  ring 
and  a  spring  loaded  device  to  prevent 
the  plug  connector  firom  accidentally 
disengaging  while  under  load.  The 
petitioner  states  that  application  of  the 
mandatory  safety  standard  would  result 
in  diminution  of  safety  to  the  miners.  In 
addition,  petitioner  asserts  that  the 
proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protectioi  as  would  the  mandatory 
standard. 

22.  Western  Mingo  Coal  Company 

[Docket  Na  M-96-93-C  and  M  06  04  C) 
Western  Mingo  Coal  Company.  P.O. 
Box  119,  Naugatuck,  West  Virginia 
25685  has  filml  a  petition  to  modify  the 
application  of  30  CFR  75.503(18.41)(f)  to 
its  Northern  Mingo  No.  1  Mine  (I.D.  No. 
46-08147)  and  its  Northern  Mingo  No. 
2  Mine  (1.0.  No.  46-08369)  both  located 
in  Mingo  Cotmty,  West  Virginia.  The 
petitioner  proposes  to  replace  a  padlock 
on  battery  pltig  connectors  on  mobile 
battery-powered  machines  with  a 
threaded  ring  and  a  spring  loaded 
device  to  prevent  the  plug  connector 
from  accidentally  disengaging  while 
imder  loed.  The  petitioner  states  that 
application  of  the  standard  would  resitlt 
in  a  diminution  of  safety  to  the  miners. 
In  addition,  the  petitioner  asserts  that 
the  proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

23.  Arch  of  Illinois 

(Docket  No.  M-«&-9S-C\ 

Arch  of  Illinois.  P.O.  Box  308,  Percy, 
Illinois  62272-0308  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
75.362(d)(1)  to  its  Conant  Mine  (1.0.  No. 
11-02886)  located  in  Perry  County. 
Illinois.  The  petitioner  proposes  to  use 
an  intrinsically  safe  atmospheric 
monitoring  system  (AMS),  a  Trolex 
Explosive  Gas  Sensor  Model  No. 
TX3266  or  an  equivalent  AMS,  to  test 
for  methane  before  the  equipment  is 
energized,  and  to  continuously  detect 
and  test  for  methane  at  20-minute 


intervals  while  the  mining  equipment  is 
energized  in  the  working  face.  This 
would  eliminate  personnel  exposure  to 
the  potential  hazards  of  the  face  area 
during  the  tests.  The  petitioner  states 
that  application  of  the  mandatory  safety 
standani  would  result  in  a  diminution 
of  safety  to  the  miners.  In  addition,  the 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
woidd  the  mandatory  standard. 

24.  Arch  of  Illinois 

[Docket  No.  M-96-Q6  CI 

Arch  of  Illinois.  P.O.  Box  308.  Percy, 
Illinois  62272-0308  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
75.331(d)(1)  to  its  Conant  Mine  {}.D.  No. 
11-02886)  located  in  Perry  Coxmty. 
Illinois.  The  petitioner  proposes  to  use 
a  "blowing"  auxiliary  permissible  fan 
and  tubing  with  the  ArchveyorT** 
System  to  ventilate  the  wing  cut  face 
area.  The  petitioner  has  ouUined  in  this 
petition  specific  procedures  to  be 
followed  when  utilizing  its  alternative 
method.  The  petitioner  states  that 
application  of  the  mandatory  safety 
standard  would  result  in  a  diminution 
of  safety  to  the  nuners.  In  addition,  the 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

25.  Aich  of  Illinois 

[Docket  No.  M-96-^7-a 

Arch  of  Illinois.  P.  O.  Box  308.  Percy, 
Illinois  62272-0308  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
75.1107-4(a)(l)  to  its  Conant  Mine  (LD. 
No.  11-02886)  located  in  Percy  County. 
Illinois.  The  petitioner  proposes  to  use 
an  operator/ technician ,  the 
Archveyor'TM  mining  system's  Program 
Logic  Controlled  (PLC)  computer,  and 
the  continuous  monitoring  of  the 
Archveyor'T**  mining  system  while 
energized,  as  a  fire  suppression  device, 
during  secondary  mining.  The  petitioner 
proposes  to  have  an  operator/technician 
continuously  stationed  at  the  system's 
control  cab  area  while  the  system  is  in 
operation  to.  continuously  control  and 
monitor  the  Archveyor'"^  mining 
system.  The  petitioner  has  outlined  in 
this  petition  specific  procedures  to  be 
followed  when  utilizLug  its  alternative 
method.  The  petitioner  states  that 
application  of  the  mandatory  safety 
standaid  would  result  in  a  diminution 
of  safety  to  the  miners.  In  addition,  the 
petitioner  asserts  that  the  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 
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Request  for  Comments 

Persons  interested  in  these  petitions 
may  fumisli  written  comments.  These 
conmients  must  be  filed  with  the  Office 
of  Standards,  Regulations,  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203. 
All  comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
October  7, 1996.  Copies  of  these 
petitions  are  available  for  inspection  at 
that  address. 

Dated:  August  30, 1996. 
Patrida  W.  Silvey, 

Director,  Office  of  Standards,  Regulations, 

and  Variances. 

[FR  Doc.  96-22759  Piled  9-5-96;  8:45  am] 

BILUNa  cow  4610-43-P 


Occupational  Safety  and  Health 
Administration 

Vermont  State  Standards;  Notice  of 
Approval 

1.  Backgronnd 

Part  1953  of  Title  29.  Code  of  Federal 
Regulations,  prescribes  procedures 
under  Section  18  of  the  Occupational 
Safety  and  Health  Act  of  1970 
(hereinafter  called  the  Act)  by  which  the 
Regional  Administrator  for 
Occupational  Safiety  and  Health 
(hereinafter  called  Regional 
Administrator)  under  a  delegation  of 
authority  from  the  Assistant  Secretary  of 
Labor  for  Occupationeil  Safety  and 
Health  (hereinafter  called  the  Assistant 
Secretary),  (29  CFR  1953.4),  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  Plan,  which  has  been 
approved  in  accordance  with  Section 
.18(c)  of  the  Act  and  29  CFR  Part  1902. 
On  October  16, 1973,  notice  was 
published  in  the  Federal  Register  (38 
FR  28658)  of  the  approval  of  the 
Vermont  State  Plan  and  the  adoption  of 
Subpart  U  to  Part  1952  containing  the 
decision.  The  Vermont  State  Plan 
provides  for  the  adoption  of  Federal 
standards  as  State  standards  after: 

a.  Publishing  for  two  (2)  successive 
weeks,  in  three  (3)  newspapers  having 
general  circulation  in  the  center, 
northern  and  southern  parts  of  the  State, 
an  intent  to  amend  the  State  Plan  by 
adopting  the  standard(s). 

b.  Review  of  standards  by  the 
Interagency  Committee  on 
Administrative  Rules,  State  of  Vermont. 

c.  Approval  by  the  Legislative 
Committee  on  Administrative  Rules, 
State  of  Vermont. 

d.  Filing  in  the  Office  of  the  Secretary 
of  State,  State  of  Vermont. 


e.  The  Secretary  of  State  publishing, 
not  less  than  quarterly,  a  bulletin  of  all 
standard(s)  adopted  by  the  State. 

The  Vermont  State  Plan  provides  for 
the  adoption  of  State  standards  which 
are  at  least  as  effiective  as  comparable 
Federal  standards  promulgated  under 
Section  6  of  the  Act.  By  letters  dated 
July  26, 1995,  August  7, 1995,  and 
September  5, 1995,  firom  Mary  S. 
Hooper,  Commissioner,  Vermont 
Department  of  Labor  and  Industry,  and 
by  letters  dated  January  22,  1996,  and 
Jime  4, 1996,  from  Paul  Harrington, 
Deputy  Commissioner,  Vermont 
Department  of  Labor  and  Industry,  to 
Mr.  John  T.  Phillips,  Regional 
Administrator,  and  incorporated  as  part 
of  the  plan,  the  State  submitted  an 
updated  State  standard  standards 
identical  to  29  CFR  parts  1910, 1915, 
1917,  1918, 1926  and  1928,  and 
subsequent  amendments  thereto,  as 
described  below:       

(1)  Addition  to  29  CFR  parts  1910, 
1915, 1917,  1918, 1926  and  1928, 
Retention  of  DOT  Markings,  Placards, 
and  Labels,  Final  Rule,  (59  FR  36695, 
July  19, 1994). 

(2)  Revision  to  29  CFR  parts  1910, 
1915  and  1926,  Occupational  Exposure 
to  Asbestos,  Final  Rule,  (59  FR  41057, 
August  10, 1994,  and  59  FR  9624, 
February  21, 1994). 

(3)  Revision  to  29  CFR  parts  1910  and 
1926,  Hazardous  Waste  Operations  and 
Emergency  Response:  Final  Rule,  (59  FR 
43268,  August  22, 1994). 

(4)  Addition  to  29  CFR  parts  1915  and 
1926,  Standard  for  Cadmium  in 
Shipyard  Employment  and  in 
Construction  Work;  Reprint  With 
Corrections  and  Technical 
Amendments;  Final  Rule,  (59  FR  146, 
January  3, 1994). 

(5)  Revision  to  29  CFR  parts  1910, 
1915, 1917, 1918, 1926  and  1928. 
Hazard  Communication;  Final  Rule,  (59 
FR  6169,  February  9.  1994). 

(6)  Addition  to  29  CFR  parts  1910  and 
1928,  Logging  Operations;  Final  Rule 
(59  FR  51741,  October  12, 1994);  and 
Corrections  and  Technical  Amendments 
(59  FR  47022,  September  8, 1995). 

(7)  Amendment  to  29  CFR  Parts  1910, 
1915  and  1926,  Occupational  Exposure 
to  Asbestos;  Corrections;  Final  Rule  (60 
FR  33974,  Jime  29,  1995). 

These  standards  became  effective  on 
July  11,  1995,  July  10.  1995,  March  13, 

1995,  September  23. 1995.  February  3, 

1996,  and  February  19. 1996, 
respectively,  pursuant  to  Section  224  of 
Vermont  State  Law. 

2.  Decision 

Having  reviewed  the  State's 
submissions  in  comparison  with  the 
Federal  standards,  it  has  been 


determined  that  the  State's  standards 
are  identical  to  the  Federal  standards 
and,  accordingly,  are  approved. 

3.  Location  of  Supplement  for 
Inspection  and  Copying 

A  copy  of  the  standards  supplements, 
along  with  the  approved  plan,  may  be 
inspected  and  copied  during  normal 
business  hours  at  the  following 
locations:  Office  of  the  Regional 
Administrator,  John  F.  Kennedy  Federal 
Building,  Room  E-340,  Boston.        ^ 
Massachusetts  02203;  Office  of  the     . 
Commissioner.  State  of  Vermont. 
Department  of  Labor  and  Industry.  120 
State  Street,  Montpelier.  Vermont. 
05602;  and  the  Office  of  State  Programs. 
200  Constitution  Avenue,  NW..  Room 
N-3700.  Washington,  D.C.  20210. 

4.  Public  Participatioii 

Under  29  CFR  1953.2(c),  the  Assistant 
Secretary  may  prescribe  alternative 
procedures  to  e^qiedite  the  review 
process  or  for  other  good  cause  which 
may  be  consistent  with  applicable  laws. 
The  Assistant  Secretary  finds  that  good 
cause  exists  for  not  publishing  the 
supplement  to  the  Vermont  State  Plan 
as  a  proposed  change  and  making  the 
Regional  Administrator's  approval 
efiiective  upon  publication  for  the 
following  reason: 

1.  The  standards  were  adopted  in 
accordance  with  the  procedural 
requirements  of  the  State  L.aw  which 
included  public  comment,  and  further 
public  participation  would  be 
repetitious. 

This  decision  is  effective  September 
6, 1996. 

Authority:  Sec.  18,  Pub.  L  91-596,  84  Stat 
1608  (29  U.S.C  667). 

Signed  at  Boston,  Massachusetts,  tills  19th 
day  of  July  1996.  ' 

JdmT.PhilliiM. 
Regional  Administrator. 
(FR  Doc.  96-22826  Filed  9-5-96;  8:45  am) 
MLUNQoooc  4ei«-aa-p 


Pension  and  Welfare  Ben^its 
Administration 

[Applicatton  Na  D-10200.  et  al.] 

Proposed  Exemptions;  Chase 
Manhattan  Banit 

AGENCY:  Pension  and  Welfare  Benefits 

Administration.  Labor. 

ACTION:  Notice  of  proposed  exemptions. 

SUMMARY:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  from  certain  of  the 
prohibited  transaction  restriction  of  the 
Employee  Retirement  Income  Security 
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Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 

Written  Compnents  and  Hearing 
Requests       I 

All  interested  persons  are  invited  to 
submit  written  comments  or  request  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Proposed  Exemption,  within  45  days 
from  the  datt  of  publication  of  this 
Federal  Register  Notice.  Comments  and 
request  for  a  hearing  should  state:  (1) 
The  name,  address,  and  telephone 
number  of  the  person  making  the 
comment  or  request,  and  (2)  the  nature 
of  the  person's  interest  in  the  exemption 
and  the  manner  in  which  the  perscMi 
would  be  adversely  affected  by  the 
exemption.  A  request  for  a  hearing  must 
also  state  the  issues  to  be  addressed  and 
include  a  general  description  of  the 
evidence  to  be  presented  at  the  hearing. 
A  request  for  a  hearing  must  also  state 
the  issues  to  be  addresised  and  include 
a  general  description  of  the  evidence  to 
be  presented  at  the  hearing. 
ADDRESSES:  All  written  comments  and 
request  for  a.  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Exemption  Determinations, 
Room  N-5649,  U.S.  Department  of 
Labor,  200  Qonstitution  Avenue,  N.W., 
Washington,  D.C.  20210.  Attention: 
Application  No.  stated  in  each  Notice  of 
Proposed  Exemption.  The  applications 
for  exemption  and  the  comments 
received  will  be  available  for  public 
inspection  in  the  Public  Documents 
Room  of  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor,  Roon)  N-5507,  200  Constitution 
Avenue,  N.W.,  Washington,  D.C  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department 
within  15  days  of  the  date  of  publication 
in  the  Fedewl  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
'  comment  and  to  request  a  hearing 
(where  appropriate). 
SUPPLaiENTARY  INFOnMAHON:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  Parti  2570,  Subpart  B  (55  FR 
32836,  32847,  August  10, 1990). 
Effective  December  31, 1978,  section 
102  of  Reorganization  Plan  No.  4  of 


1978  (43  FR  47713,  October  17, 1978) 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  requested  to  the  Secretary  of 
,  Labor.  Therefore,  these  notices  of 
proposed  exemption  are  issued  solely 
by  the  Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

The  Chase  Manhattan  Bank  (National 
Associatioa)  Located  in  New  Ywk,  New 
York 

Exemption  Applicatioa  No.  D-10200 
Proposed  Exemption 

The  E)epartment  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570  Subpart  B  (55 
FR  32836,  32847,  August  10, 1990). 

Section  I— Transactions 

If  the  exemption  is  granted,  the 
restrictions  of  sections  406(a)  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (D)  of  the  Code,  shall  not  apply 
to  the  following  transactions,  provided 
that  the  conditions  set  forth  in  Section 
n  below  are  met: 

(a)  Any  acquisition  or  sale  of 
"emerging  market"  securities  (the 
Seciuities).  and  any  repurchase 
agreement  involving  such  Securities, 
which  occurs  between  The  Chase 
Manhattan  Bank,  N.A.  (Chase)  or  its 
Affiliates  and  the  IBM  Retirement  Plan 
(the  IBM  Plan),  to  which  Chase  or  an 
Affiliate  is  a  party  in  interest  under  the 
Act  at  the  time  of  the  transaction;  and 

(b)  Certain  repurchase  agreements 
involving  the  Securities  which  occurred 
between  the  IBM  Plan  and  Chemical 
Bank,  N.A.  (Chemical)  that  were 
outstanding  as  of  March  31, 1996,  the 
date  of  the  merger  between  Chemical 
and  Chase  (the  Merger).  (All  references 
herein  to  Chase  which  refer  to  the 
period  of  time  after  March  31, 1996 
shall  include  Chemical.) 

Section  11— Conditions 

(a)  The  assets  of  the  IBM  Plan 
involved  in  the  transactions  described 
in  Section  1(a)  and  1(b)  above  are 
managed  by  Wasserstein  Perella 
Emerging  Markets  Asset  Management 
L.P.  (W-P),  as  the  independent  qualified 
fiduciary  for  the  IBM  Plan; 


(b)  W-P,  as  the  IBM  Plan's 
independent  fiduciary  and  investment 
manager  for  the  assets  invested  in  the 
Securities,  negotiates  the  terms  of  such 
transactions  on  behalf  of  the  IBM  Plan 
and  makes  the  decision  to  have  the  IBM 
Plan  enter  into  any  such  transactions 
with  Chase; 

(c)  W-^,  as  the  IBM  Plan's 
independent  fiduciary  and  investment 
manager  for  the  assets  invested  in  the 
Securities,  monitors  the  investments 
made  by  the  IBM  Plan  in  such  Securities 
and  takes  whatever  actions  are 
necessary  to  protect  the  interests  of  the 
IBM  Plan; 

(d)  Neither  Chase  nor  an  Affiliate  has 
discretionary  authority  or  control  with 
respect  to  the  investment  of  the  IBM 
Plan's  assets  involved  in  the 
transactions  or  renders  investment 
advice  (within  the  meaning  of  29  CFR 
2510.3-21(c))  with  respect  to  those 


(e)  In  any  transaction  where  the  IBM 
Plan  acquires  a  Security  from  Chase,  the 
IBM  Plan  pays  a  price  which  is  no 
greater  than  the  fair  market  value  of 
such  Security,  as  determined  by  W-P  in 
accordance  with  either  Yl-P's  internal 
valuation  process  or  independent  third 
party  sources  (such  as  independent 
broker-dealers  and  market-makers 
dealing  in  such  Securities); 

(f)  In  any  transaction  where  the  IBM 
Plan  sells  a  Security  to  Chase,  the  IBM 
Plan  receives  a  price  which  is  no  less 
than  the  feir  market  value  of  such 
Security,  as  determined  by  W-P  in 
accordance  with  either  W-P's  internal 
valuation  process  or  independent  third 
party  sources  (such  as  independent 
brokiar-dealers  and  market-makers 
dealing  in  such  Securities); 

(g)  The  repurchase  agreements 
between  the  IBM  Plan  and  Chase  are 
entered  into  pursuant  to  a  written 
agreement  btrtween  the  parties  which 
describes  all  of  the  material  terms  and 
conditions  for  such  transactions, 
including  the  rights  and  obligations  of 
each  party,  and  is  consistent  with  the 
specific  guidelines  established  by  the 
IBM  Plan's  named  fiduciary  for 
transactions  involving  the  Securities; 

(h)  All  repurchase  agreements 
between  the  IBM  Plan  and  Chase, 
including  those  agreements  which  were 
in  place  at  the  time  of  the  Merger  with 
Chemical,  have  terms  and  conditions 
which  are  at  least  as  favorable  to  the 
IBM  Plan  as  terms  and  conditions  which 
would  exist  in  a  similar  transaction  with 
an  unrelated  party; 

(i)  All  other  terms  of  eacJi  transaction 
described  above  in  Section  1(a)  are  not 
less  favorable  to  the  IBM  Plan  than  the 
terms  available  in  an  arm's-length 
transaction  between  unrelated  parties; 
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(j)  W-P  does  not  engage  in.  or  commit 
to  sell,  any  uncovered  put  or  call 
options  (including,  but  not  exclusive  to, 
"straddles"  and  "strangles")  in 
transactions  with  Chase  on  behalf  of  the 
IBM  Plan: 

(k)  Any  transactions  involving  the  use 
of  leverage  by  W-P,  on  behalf  of  the 
IBM  Plan,  do  not  exceed  the  specific 
guidelines  established  by  the  IBM  Plan's 
named  fiduciary  under  its  investment 
management  agreement  with  W-P; 

(1)  No  brokerage  commission,  sales 
commission,  or  similar  compensation 
other  than  the  particular  dealer  mark-up 
for  the  Security,  is  paid  to  Qiase  by  the 
IBM  Plan  with  regard  to  such 
transactions;  and 

(m)  The  amount  of  the  IBM  Plan's 
assets  involved  in  the  transactions 
described  in  Section  1(a)  and  1(b) 
represents  no  more  than  two  (2)  percent 
of  the  total  assets  of  the  IBM  Plan. 

Section  ID— Definitions 

(a)  The  term  "Chase"  refers  to  The 
Chase  Manhattan  Bank  (National 
Association)  and  its  Affiliates,  as 
defined  below,  including  Chemical 
Bank,  N.A.,  effective  as  of  March  31, 
1996,  pursuant  to  the  terms  of  the 
Merger  which  occurred  on  such  date. 

(by  The  term  "Chemical"  refers  to 
Chemical  Bank,  N.A.,.as  it  existed  as  an 
independent  entity  prior  to  March  31, 
1996; 

(c)  The  term  "Affiliate"  refers  to 
affiliates  of  Chase,  including  entities 
controlling,  controlled  by,  or  under 
common  control  with  Chase  as  well  as 
successors  to  such  entities. 

(d)  The  term  "control"  for  purposes  of 
the  above  definition  of  "Affiliate" 
means  the  power  to  exercise  a 
controlling  influence  over  the 
management  or  policies  of  an  entity. 

(e)  The  term  "emerging  market"  or 
"emerging  markets"  refiars  to  capital 
markets  in  developing  or  less  developed 
coimtries  that  are,  with  the  exception  of 
Mexico,  not  member  countries  of  the 
Organization  for  Economic  Cooperation 
emd  Development. 

(f)  The  term  "Security"  refers  to 
certain  "emerging  market"  securities 
and  instruments  issued  in,  or  on  behalf 
of,  an  "emerging  market"  (including 
both  corporate  and  sovereign  issuers  of 
debt  securities  as  well  as  corporate 
issuers  of  equity  securities).  For 
purposes  of  the  proposed  exemption, 
such  "Securities"  would  include 
publicly  traded  or  privately  placed  debt, 
equity,  or  convertible  securities,  certain 
put  and  call  options  (as  described 
herein),  collateralized  bonds,  Brady 
Bonds  and  Eurobonds. 

(g)  The  term  "IBM  Plan"  refers  to  the 
IBM  Retirement  Plan,  a  defined  benefit 


pension  plan  covering  employees  of  the 
International  Business  Machines 
Corporation  and  its  affiliates  (IBM), 
which  is  an  employee  benefit  plan 
covered  by  the  Act. 

(h)  The  term  "W-P"  refeis  to 
Wasserstein  Perella  Emerging  Markets 
Asset  Management  L.P.  and  its  affiliates, 
including  the  Emerging  Capital  Marked 
Division  of  Wasserstein  Perella 
Securities,  Inc. 

EFFECTIVE  DATE:  The  exemption,  if 
granted,  will  be  effective  as  of  the  date 
that  this  notice  of  proposed  exemption 
is  published  in  the  Federal  Register  for 
all  transactions  described  in  Section 
1(a),  and  as  of  March  31, 1996,  for  the 
transactions  described  in  Section  1(b). 

Summary  of  Facts  and  Representations 

1.  The  subject  exemption  request  is 
made  on  behalf  of  Chase  and  its 
Affiliates  (referred  to  hereafter  as  "the 
Applicant")  for  certain  transactions 
with  the  IBM  Plan  involving  securities 
and  instruments  issued  in,  or  on  behalf 
of,  various  emerging  capital  markets  in 
developing  or  less  developed  countries 
throi^out  the  world. 

2.  Cnase  is  a  national  banking 
association  and  acts  as  a  non- 
discretionary  trustee  of  the  IBM 
Retirement  Plan  Trust  (the  IBM  Trust), 
a  trust  that  holds  the  assets  of  the  IBM 
Plan.>  Chase's  subsidiary.  Chase 
Investment  Bank  Limited  (CIBL)  is  an 
imderwriter  of,  and  a  dealer  and  market- 
maker  in,  various  securities  and 
instruments,  including  securities  of 
emerging  market  issuers  (i.e.  Securities). 
CIBL  is  hereafter  not  referred  to 
separately  but  is  one  of  Chase's 
Affiliates  included  within  the  definition 
of  the  term  "Affifiate"  in  Section  III(c) 
above. 

3.  The  Applicant  states  that 
"emerging  markets"  are  defined  to 
include,  for  purposes  of  the  proposed 
exemption,  capital  markets  in 
developing  or  less  developed  countries 
that  are,  with  the  exception  of  Mexico, 
not  member  countries  of  the 
Organization  for  Economic  Cooperation 
and  Development  (OECD).  The 
Securities  are  securities  and  instruments 
issued  in,  or  on  behalf  of,  an  "emerging 
market"  (including  both  corporate  and 
sovereign  issuers  of  debt  securities  as 


■  With  respect  to  all  Securities  acquired  by. the 
IBM  Plan  pursuant  to  this  proposed  exemption,  the 
applicant  represents  that  the  requirements  of 
section  404(b)  of  the  Act  and  the  regulations 
thereunder  will  be  met  (see  29  CFR  2550.4O4b-l). 
In  this  regard,  section  404(b)  of  the  Act  states  that 
no  fiduciary  may  mainl,nin  the  indicia  of  ownership 
of  any  assets  of  a  plan  outside  the  jurisdiction  of 
the  district  courts  of  the  United  States,  except  as 
authorized  by  regulation  by  the  Secretary  of  Labor. 
The  Department  is  providing  no  opinion  herein  as 
lo  wholhcr  such  rciquiromonls  will  lie  mrt. 


well  as  corporate  issuers  of  equity 
securities).  These  "Securities"  would 
include  publicly  traded  or  privately 
placed  debt,  equity,  or  convertible 
seciuities,  certain  put  and  call  options, 
collateralized  bonds.  Brady  Bonds  and 
Eurobonds  (as  described  in  greater 
detail  below). 

4.  The  Applicant  states  that  as  a  major 
bank  with  branches  in  58  countries. 
Chase  has  a  physical  presence  in  most 
of  the  principal  emerging  market 
countries  and  has  access  to  local  market 
information  through  such  means  as 
review  of  local  press  and  access  to  local 
business  and  government  officials.  The 
Applicant  represents  that  it  engages  in 
extensive  corporate  and  sovereign 
research  relevant  to  emerging  markets. 
As  a  result  the  Applicant  states  that  it 
is  a  major  market-maker  in  the 
Securities  and  is  a  soiuce  of  premier 
research  and  market  reports  to  its 
customers  that  are  interested  in  such 
markets. 

The  Applicant  represents  that  it  is 
also  a  major  underwriter  of  new  issues 
in  emerging  market  securities  and  a 
prominent  secondary  market-maker  for 
all  issuers  of  emerging  market  securities 
and  instruments.  The  Applicant  states 
that  because  trading  in  these  Seciuities 
is  not  done  primarily  on  an  exchange 
and  there  are  few  definitive  industry 
reports,  it  is  difficult  to  quantify  the 
exact  amount  of  the  Applicant's  share  of 
various  markets.  However,  the 
Applicant  estimates  that  prior  to  the 
Merger  between  Chase  and  Chemical,  it 
accounted  for  as  much  as  30  percent  of 
the  trading  volume  in  the  Eurobond 
market  and  as  much  as  15  to  20  percent 
of  the  trading  volume  in  the  sovereign 
debt  market.  The  Applicant  notes  that 
according  to  figures  made  public  by 
major  sovereign  bond  dealers  for  1994, 
Chase's  trading  volume  of  $268.4  billion 
ranked  it  second  in  that  mariiet.  After 
the  Merger,  Chase  became  even  more  of 
a  presence  in  emerging  markets  and  an 
even  larger  dealer/underwriter  of  the 
Securities  because  Chemical  had  also 
been  a  major  dealer/underwriter  for 
such  Securities. 

5.  Wasserstein  Perella  Emerging 
Markets  Asset  Management  L.P.  (i.e. 
W-P)  is  an  investment  advisor 
registered  with  the  Securities  and 
Exchange  Commission  (SEC)  under  the 
Investment  Advisors  Act  of  1940  and 
provides  discretionary  asset 
management  services  for  various 
institutional  clients,  including 
employee  benefit  plans.  W-P  is 
managed  hy  the  Emerging  Capital 
Markets  Division  of  Wasserstein  Perella 
Securities,  Inc.  (WPS).  WPS  is  a  broker- 
dealer  registered  with  the  SEC.  The 
Grantchester  Securities  Division  of  WPS 
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is  one  of  the  leading  dealers  in  the  high 
yield  debt  S9:urities  market.  In  addition, 
WPS,  throu^  its  equities  division,  has 
been  increasing  its  underwriting  and 
market-mak^g  in  emerging  market 
equity  securities  as  well  as  adding  to  its 
equity  research  and  trading  presence  in 
this  market.  For  example,  W-P  states 
that  WPS's  equities  division  has  been  a 
manager  on  ^  number  of  significant 
syndicate  transactions  involving 
emerging  market  securities.  The  WPS 
Emerging  Capital  Markets  Division  also 
has  a  presence  in  the  sales  and  trading 
of  pre-Brady  loans,  Brady  B<hk1s,  other 
debt  instruments  of  less  developed 
countries,  local  currency  prodircts  and 
equities  issued  by  businesses  in  such 
markets.  W-C  states  that  the  principal 
officials  of  Vf-P  have  extensive 
experience  ib  structuring  transactions 
involving  eraerging  market  securities 
and  in  managing  investments  in,  and 
trading,  such  securities. 

6.  W-P  currently  serves  as  an 
investment  manager  for  certain  assets  of 
the  IBM  Plan.  Pursuant  to  its  reserved 
powers  as  named  fiduciary  under  a  trust 
indenture  between  IBM  Plan  and  Chase, 
as  trustee,  the  International  Business 
Machines  Corporation  (IBM)  has 
appointed  W-P  as  an  investment 
manager  with  respect  to  a  portion  of  the 
IBM  Trust  (the  W^  Account).  The 
terms  of  the  investment  management 
agreement  (the  Agreement)  governing 
the  W-P  Account  provide  W-P  with  full 
discretion  t0  manage  the  IBM  Plan's 
assets  held  in  the  Account,  including 
the  power  ta  give  investment  directions 
to  Chase  as  the  trustee  of  such  assets. 
The  Agreement  also  requires  W-P  to 
manage  the  W^  Account  in  accordance 
with  investment  guidelines  established 
by  IBM,  as  the  named  fiduciary  for  the 
IBM  Plan.  These  investment  guidelines 
(the  Guidehnes)  call  for  W-P  to  invest 
all  of  the  assets  in  the  W-P  Accoimt  in 
emerging  market  securities  of  the  type 
described  herein  (i.e.  the  Securities).^ 


'  The  Department  is  expressing  no  opinion  in 
this  proposed  exemption  regarding  whether  the 
tcquisition  and  holding  of  any  of  the  Securities  by 
the  IBM  Plan  wpuld  violate  the  Hduclary 
responsibility  provisions  of  Part  4  of  Title  I  of  the 
Act 

The  Departin#nt  notes  that  section  404(a)  of  the 
Act  requires.  aiBong  other  things,  that  a  fiduciary 
of  a  plan  act  prudently,  solely  in  the  interest  of  the 
plan's  participants  and  beneficiaries,  and  for  the 
exclusive  purpose  of  providing  beneGts  to 
participants  and  beneficiaries  when  making 
investment  decbions  on  behalf  of  a  plan.  Section 
404(a)  of  the  Act  also  states  that  a  plan  fiduciary 
should  diversify  the  investments  of  a  plan  so  as  to 
minimize  the  ri»k  of  large  losses,  unless  under  the 
circiim-sfances  il  is  clearly  prudent  not  to  do  so. 

Nor  is  the  Department  providing  any  views 
herein  as  to  w^htther  a  particular  category  of 
investments  or  Investment  strategy  would  be 
considered  prudent  or  in  the  best  interests  of  a  plan 
as  required  by  i  action  404  of  the  Act.  The 


The  Guidelines  also  prescribe  that  no 
more  than  10  percent  of  the  W-P 
Account's  assets  may  be  invested  in 
such  Securities  which  are  equity 
securities.  Thus,  W-P  must  invest  at 
least  90  percent  of  the  IBM  Plan's  assets 
managed  in  the  W-P  Account  in 
Securities  which  are  either  corporate  or 
sovereign  debt  securities. 

The  Guidelines  state  that  the 
Securities  that  are  debt  seciuities  may 
be  either  dollar-denominated  or  non 
dollar  denominated,  and  equity 
securities  may  be  either  listed  or 
unlisted.  The  GuideUnes  also  contain 
geographic  restrictions  and  restrictions 
requiring  diversification  of  issuers  with 
respect  to  such  Securities  held  in  the 
W-P  Account's  portfolio.  The 
Guidelines  have  specific  provisions 
regarding  the  use  by  the  portfolio  of, 
and  exposure  of  the  portfolio  to,  certain 
instruments  known  as  "derivatives"  (as 
discussed  in  greater  detail  below).^ 

In  addition,  the  Guidelines  expressly 
permit  the  use  of  leverage.  Thus,  when 
managing  the  IBM  Plan's  assets  in  the 
W-P  Account,  W-P  may  use  portfolio 
Securities  as  collateral  for  a  "loan"  (i.e. 
repurchase  agreement)  the  proceeds  of 
which  will  be  used  to  acquire  more 
Securities.  In  this  regard,  the  Guidelines 
require  that  borrowings  against  the 
portfolio  may  not  exceed  150  percent  of 
the  portfolio's  net  asset  value,  but  are 
usually  only  75-80  percent  of  such 


determination  of  the  prudence  of  a  particular 
investment  or  investment  course  of  action  must  be 
made  by  a  plan  fiduciary  after  appropriate 
consideration  to  those  bets  and  circumstances  that, 
given  the  scope  of  such  fiduciary's  investment 
duties,  the  fiduciary  knows  or  should  know  are 
relevant  to  the  particular  investment  or  investment 
course  of  action  involved,  including  the  plan's 
potential  exposure  to  losses  and  the  role  the 
investment  or  investment  course  of  action  plays  in 
that  portion  of  the  plan's  investment  portfolio  with 
respect  to  which  the  fiduciary  has  investment 
duties.  The  Department  also  notes  that  in  order  to 
act  prudently  in  making  such  investment  decisions, 
a  plan  fiduciary  must  consider,  among  other  hctors, 
the  availability,  risks  and  potential  return  of 
alternative  investments  for  the  plan.  Thus,  a 
particular  investment  by  a  plan,  which  is  selected 
in  preference  to  other  alternative  investments, 
would  generally  not  be  prudent  if  such  investment 
involves  a  greater  risk  to  the  security  of  a  plan's 
assets  than  comparable  investments  offering  a 
similar  return  or  result. 

^The  term  "derivatives",  as  used  in  the 
Guidelines,  includes:  (il  Futures  contracts:  (ii) 
options  on  futures  contracts;  (iii)  over-the-counter 
options  on  eligible  Securities;  (iv)  interest  rate  caps, 
floors,  and  swaps;  and  (v)  currency  forwards, 
futures  and  options.  However,  as  discussed  herein, 
W-P's  use  of  derivatives  for  assets  of  the  IBM  Plan 
is  generally  limited  to  the  purchase  of  put  and  call 
options,  and  the  sale  of  covered  put  and  call 
options,  and  does  not  involve  futures  contracts, 
options  on  futures  contracts,  or  swap  transactions. 
Accordingly,  the  Department  is  providing  no  relief 
under  this  proposed  exemption  for  transactions 
involving  "derivatives"  other  than  the  purchase  of 
put  and  call  options  and  the  sale  of  covered  put  and 
call  options  described  heroin. 


value.  Such  transactions  are  entered 
into  by  the  IBM  Plan  with  large  banks, 
such  as  Chase  and  Chemical.  These 
"loans"  are  structured  as  repurchase 
agreements  (REPOs).  As  discussed 
fwther  below,  W-P  entered  into  certain 
REPOs  relating  to  the  Securities  with 
Chemical,  on  behalf  of  the  IBM  Plan, 
which  were  outstanding  as  of  March  31, 
1996.  the  date  of  the  Merger. 

Finally,  the  Guidelines  require  that 
the  investment  performance  of  the  W- 
P  Account  be  measured  by  investment 
objectives  which  call  for  returns  of  the 
Accoimt  to  exceed  certain  specified 
benchmarks,  such  as  the  Lehman 
Brothers  Aggregate  Bond  Index  and  the 
Salomon  Brothers  Brady  Bond  Index, 
with  lower  than  normal  volatility  of 
rettims.* 

7.  The  Applicant  states  that,  as  of 
December  1993,  the  IBM  Plan  had 
approximately  289,829  participants  and 
beneficiaries.  The  total  assets  of  the  IBM 
Plan  at  that  time  were  approximately 
$28.2  billion.  The  assets  of  the  IBM  Plan 
currently  managed  in  the  W^  Accoimt 
are  approximately  $400  milUon,  an 
amount  which  represents  less  than  1.5 
percent  of  the  IBM  Plan's  total  assets. 
Thus,  the  amount  of  the  IBM  Plan's 
assets  involved  in  the  transactions 
described  herein  with  Chase  will  not 
represent  more  than  two  (2)  percent  of 
the  total  assets  of  the  IBM  Plan. 

The  Applicant  represents  that  the  IBM 
Plan's  assets  under  management  by  W- 
P  exceed  20  percent  of  W-P's  total 
assets  imder  management.  Therefore, 
W-P  is  unable  to  rely  on  Prohibited 
Transaction  Exemption  (PTE)  84-14  (49 
FR  9494,  March  13, 1984),  a  class 
exemption  for  certain  "plan  asset" 
transactions  which  are  determined  by 
an  independent  qualified  professional 
asset  manager  ("QPAM").'  W-P 
represents  that  it  is  a  QPAM,  as  defined 
under  Section  V(a)  of  PTE  84-14,  and 
would  otherwise  be  able  to  use  that 


<As  a  general  rule,  W-P  states  that  its  investment 
objectives  are  to  target  a  IS  pwcent  to  20  percent 
annualized  rate  of  return  for  investors  and  to  strive 
to  produce  steady  returns  with  a  focus  on  reduction 
of  volatility. 

>  The  Department  is  expressing  no  opinion  in 
this  proposed  exemption  as  to  whether  the  subject 
transactions  between  these  parties  would  meet  all 
of  the  conditions  required  for  an  exemption  under 
either  PTE  84-14  or  any  other  class  exemption, 
such  as  PTE  75-1  (40  FR  50845,  October  31, 1975). 
The  Department  notes  that  the  exemptive  relief 
provided  in  PTE  84-14  for  transactions  engaged  in 
on  behalf  of  a  plan  by  a  QPAM,  acting  as  the  plan's 
fiduciary,  is  not  available  if  the  plan's  assets 
(combined  with  any  other  assets  of  plans 
maintained  by  the  same  employer  or  employee 
organization  which  are  managed  by  the  QPAM) 
represent  mpre  than  20  percent  of  the  total  client 
assets  managed  by  the  QPAM  at  the  time  of  the 
transaction  (sec  Part  1(c)  of  PTE  84-14). 
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class  exemption  for  the  transactions 
described  herein  involving  Chase. 

The  Applicant  maintains  that  W-P  is 
entirely  independent  of  Chase  and  its 
Affiliates.  Specifically,  the  Applicant 
states  that  there  is  no  ownership  or 
management  relationship  between  W-P 
and  Chase  or  its  Affiliates.  The 
Applicant  and  W-P  engage  in  arm's- 
length  trading  of  emerging  market 
securities  involving  accounts  other  then 
the  W-P  Account  for  the  IBM  Plan. 
However,  the  Applicant  represents  that 
they  have  no  contractual  or  other 
arrangements  that  would  cause  them  to 
be  viewed  other  than  as  acting  entirely 
independent  of  one  another.  b\ 
particular,  the  Applicant  states  that 
Chase,  as  a  non-discretionary  trustee  of 
the  IBM  Trust,  lacks  any  discretionary 
authority  over  investment  or 
management  of  the  IBM  Plan's  assets, 
including  the  assets  in  the  W-P 
Accoimt.  Neither  Chase  nor  an  Affiliate 
has.  or  has  exercised,  any  authority  to 
appoint  or  terminate  W-P  as  an 
investment  manager  for  the  IBM  Plan. 

8.  The  Applicant  seeks  an  exemption 
to  permit  W-P,  as  an  investment 
manager  and  independent  fiduciary  for 
the  IBM  Plan,  to  engage  in  transactions 
involving  emerging  market  securities 
and  instruments  (i.e.  the  Securities) 
with  Chase,  a  party  in  interest  with 
respect  to  the  IBM  Plan  as  a  result  of 
being  a  non-discretionary  trustee  of  the 
Plan's  assets.  Such  transactions  could 
include  purchases,  sales  and  exchanges 
of  the  Securities  between  Chase  and  the 
IBM  Plan,  as  well  as  REPOs  that  may  be 
entered  into  between  the  parties  in 
connection  with  the  IBM  Plan's 
acquisition  and  holding  of  the 
Securities.  In  addition,  the  Applicant 
seeks  a  retroactive  exemption  for  certain 
REPOs  involving  the  Securities  which 
occurred  between  the  IBM  Plan  and 
Chemical  that  were  not  prohibited 
transactions  at  the  time  such 
transactions  were  entered  into,  but 
which  became  prohibited  transactions 
as  of  March  31, 1996,  the  date  of  the 
Merger  with  Chase.  As  noted  above. 
Chase  was  and  continues  to  be  a  party 
in  interest  (i.e.  a  non-discretionary 
trustee)  with  respect  to  the  IBM  Plan 
and  Chemical,  as  a  result  of  the  Merger, 
became  a  party  in  interest  to  the  IBM 
Plan  on  March  31, 1996. 

Retroactive  Relief  for  Certain  REPOs 

9.  With  respect  to  the  retroactive  reUef 
necessary  as  a  result  of  the  Merger,  the 
Applicant  states  that  the  IBM  Plan  had 
engaged  in  several  REPOs  with 
Chemical  whereby  the  Plan's 
acquisition  of  new  Securities  was  being 
financed  in  part  by  a  REPO  with 
Chemical.  The  Applicant  represents  that 


a  number  of  the  REPOs  were  terminated 
prior  to  the  Merger  to  avoid  additional 
prohibited  transactions  with  respect  to 
the  IBM  Plan.  However,  as  of  March  31, 
1996,  there  were  five  (5)  open  positions 
with  Chemical  involving  the  IBM  Plan's 
acquisition  of  Securities. 

These  open  positions  involved  the 
following  Securities:  (i)  A  $3.5  million 
issue  of  Bulgarian  LABs  (Interest  Arrears 
Bonds),  paying  a  floating  interest  rate 
based  on  LIBOR*  with  maturity 
scheduled  for  July  28,  2011,  issued 
under  the  terms  of  Bulgaria's  Brady 
Bond  Plan  (as  discussed  further  below) 
completed  in  July  1994;  (ii)  a  $4  million 
issue  of  Certificates  of  Deposit  (CDs) 
issued  by  Argentina  Banco  de  la  Nacion, 
which  matured  on  May  15, 1996;  (iii)  a 
$2.8  million  issue  of  Brazil  Bamerindus 
Eurobonds  issued  by  a  private  Brazilian 
bank,  which  matured  on  July  15,  1996; 
(iv)  a  $605,000  issue  of  Brazil 
Bamerindus  Euro  Medium  Term  Notes, 
which  matured  on  June  5, 1996;  and  (v) 
a  $1.5  million  issue  of  Morocco  Tranche 
A  Loans,  which  are  bank  loans  made  to 
the  Kingdom  of  Morocco  as  part  of  a 
debt  restructuring  and  are  due  to  matiue 
in  January  2009.  In  this  regard,  the 
Securities  described  above  in  (ii)-{iv) 
have  matured  and  were  paid  in  full. 

10.  With  respect  to  the  terms  of  the 
REPOs  with  Chemical,  the  Applicant 
states  that  the  REPO  value  ^  vis  a  vis  the 
Face  Amount  of  the  Securities  was 
determined  based  on  the  market  value 
of  the  underlying  Securities  and  the 
advance  rate  extended  by  the  REPO 
counterparty  (i.e.  Chemical).  For 
example,  at  the  time  that  the  terms  of 
the  REPO  on  the  Bulgaria  lAB  Bonds 
were  set  (i.e.  the  Latest  REPO  Date),*  the 
market  value  of  the  Bonds  (including 
any  accrued  interest)  was  equal  to 
approximately  48.3  percent  of  the  Face 
Amount  (i.e.  $1,690,238  of  the 
$3,500,000  Face  Amount),  and  the 
advance  rate  given  by  Chemical  was  80 


*  "LIBOR"  is  a  widely  used  interest  rate  index 
and  refers  to  the  London  Interfaank  Offered  Rate. 
LIBOR  is  derived  from  current  market  quotations 
offered  by  major  European  banks  for  sbort-term  (i.e. 
one-month,  six-month,  etc.)  Eurodollar  deposits. 

'The  term  "REPO  value"  refers  to  that  amount  of 
money,  expressed  as  a  percentage  of  the  market 
Value  of  the  Securities  involved,  which  a  bank,  as 
a  REPO  counterparty,  would  be  willing  to  "loan" 
or  "advance"  to  the  owner  of  the  Securities  (i.e.  a 
plan  investor)  under  a  particular  REPO. 

"The  initial  REPO  date  was  the  date  that  the 
repurchase  contract  was  initially  settled — i.e.  the 
date  on  which  Chemical  received  the  Securities 
and,  in  exchange  for  the  Securities,  extended  cash 
to  the  IBM  Trust.  The  Applicant  explains  that 
REPOs  are  often  set  for  a  specified  term,  such  as  one 
month,  three  month.s.  etc.  At  the  end  of  that  term, 
the  REPO  counterparty  (Chemical)  will  often  give 
the  other  party  (IBM  Plan)  the  option  of  renewing 
the  REPO  for  another  term  (i.e.  "rolling  it  over"). 
Thus,  the  "latest  rollover  date"  refers  to  the  last 
time  a  REPO  tran.snclion  wa.s  rolled  over. 


percent  (i.e.  Chemical  was  willing  to 
lend  the  IBM  Trust  80  percent  of  the     ' 
market  value  of  the  Bonds  that  were 
given  to  Chemical  as  collateral). 
Therefore,  the  REPO  value  of  the 
Securities  on  this  transaction  was 
calculated  as  follows: 
Advance  Rate  (80%)  x  Market  Value 
($1,690,238.17)  =  $1,352,190.97. 

Thus,  the  IBM  Trust  was  able  to 
receive  $1,352,190.97  in  cash  under  this 
REPO  in  exchange  for  the  Bonds  for  a 
stated  period.  The  IBM  Trust  was 
committed  to  "repurchase"  the  Bonds  at 
the  end  of  the  REPOs  term  (i.e.  by 
paying  Chemical  back  the  money 
advanced  plus  interest  at  a  certain 
agreed  upon  rate),  unless  the  REPO  was 
"rolled  over".  W-P  states  that  the  other 
REPOs  with  Chemical  involving  the 
Securities  mentioned  above  operated 
under  similar  terms. 

W^  represents  that  it  attempts  to 
obtain  the  cheapest  REPO  financing 
available  consistent  with  the 
creditworthiness  of  the  counterparty, 
since  the  cheaper  the  cost  of  borrowing 
through  REPOs.  the  higher  the  returns 
will  be  to  the  IBM  Trust.  W^  states  that 
it  contacts  potential  counterparties  to 
bid  on  REPOs  and  negotiates  the  best 
available  terms  with  each  counterparty. 
Because  the  credit-standing  of  the  IBM 
Trust  is  excellent,  W-P  is  able  to 
negotiate  very  favorable  terms  for  these 
REPOs,  including  low  interest  rates.  W- 
P  represents  that  all  REPO  interest  rates 
negotiated  with  Chemical,  as  with  other 
counterparties,  were  rates  that  were  at 
least  as  fevorable  to  the  IBM  Trust  as 
rates  available  firom  other  counterparties 
of  similar  credit  standing. 

The  Mechanics  and  Concept  Behind 
REPOs 

11.  With  respect  to  W-4>'s  philosophy 
and  purpose  for  using  leverage,  W-P 
explains  that  assets  purchased  for  the 
IBM  Trust  are  often  pledged  to  a 
creditworthy  coimterparty  (typically  a 
single  A  rated  institution  or  better),  who 
in  turn  provides  financing  against  the 
asset  they  hold  as  collateral.  W-P  uses 
the  standard  Public  Securities 
Association  (PSA)  REPO  agreement, 
which  is  used  not  only  for  emerging 
market  securities  but  for  other 
securities.  W-P  generally  utilizes 
leverage  for  the  KM  Tmst  in  order  to 
increase  the  portfolio's  exposure  to  low 
duration/low  volatility  assets  (with 
maturities  typically  less  than  one  (1) 
year  and  high  credit  quality — most  often 
fivm  sovereign  issuers).  W-P  states  that 
its  long-term  performance  demonstrates 
that  exposure  to  such  low  duration 
assets  provides  a  cushion  of  stable 
retiuns.  Thus,  W-P  states  that  while 
leverage  is  traditionally  used  as  a  means 


47200 


Federal  Register  /  Vol.  61,  No.  174  /  Friday.  September  6.  1996  /  Notices 


of  gaining  acdsss  to  a  greater  overall 
exposure  (i.e.  risic)  for  a  portfolio  via 
borrowed  funds,  W-P  utilizes  the 
leverage  vehicle  to  mitigate,  rather  than 
magnify,  the  [lortfolio's  volatility.' 

With  respect  to  the  selection  of  assets 
for  a  REPO.  W-P  represents  that  it  seeks 
leverage  on  a^ts  on  which  it  receives 
the  most  attrattive  terms — the  lowest 
interest  rates,  highest  advance  rates  and 
most  flexible  terms.  W-P  states  that 
generally  it  is  able  to  receive  the  best 
REPO  terms  on  Brady  Bonds  (see 
discussion  below),  because  they  are  the 
most  liquid  assets  in  the  market  for 
emerging  mar^Let  securities.  However, 
W-P  states  th«t  because  it  has  a  general 
strategy  for  building  a  portfolio  with  a 
foundation  in  low  duration/low 
volatility  assets,  capital  preservation  is 
the  main  goal.;  In  this  regard,  W-P 
targets  a  specific  degree  of  leverage 
based  on  the  qash  needs  of  the  portfolio 
at  particular  times. 

With  respedt  to  choosing  the 
counterparties,  W-P  states  that  REPO 
transactions  ate  entered  into  only  with 
high-quality  institutions  that  actively 
trade  in  emerging  market  instruments. 
Selection  of  these  REPO  counterparties 
depends  on  a  variety  of  factors, 
including  the  rates  charged  on 
financing,  the  percentage  of  leverage 
advanced,  the  flexibility  of  terms,  and 
operational  ease.  After  credit  is 
determined  to  be  suitable,  pricing  (i.e. 
the  rate  chargtd  on  the  leverage)  is 
generally  the  nost  important  variable  in 
selecting  a  REpO  counterptuty. 

With  respeci  to  the  mechanics  of  the 
REPO  agreemant,  W-P  states  that  the 
agreement:  (i)  Basically  outlines  the 
procediires  for  transfierring  Securities  to 
and  from  the  tEPO  counterparty;  (ii) 
defines  terms  contained  in  the  REPO 
confirmations,  such  as  the  interest  rate 
charged;  (iii)  ^s  the  maturity  date  for 
the  REPO;  (iv|  covers  the  terms  and 
conditions  for  margin  calls  and 
substitution  of  assets;  and  (v)  covers 
each  party's  remedies  under  any  events 
of  default.  W-P  states  that  the  only  real 
risk  to  the  IBhl  Trust  that  stems 
specifically  from  the  REPO  agreement  is 
that  the  REPO  counterparty,  who  holds 
the  Securities  Hs  collateral,  could  renege 
on  its  obligations  under  the  agreement 
(i.e.  the  counterparty  could  fail  to  return 
the  collateral  to  the  IBM  Trust  when  the 
REPO  mature^).  W-P  notes  that  it  is  for 
this  reason  thit  it  is  careful  in  selecting 
the  REPO  counterparty  and  chooses 
only  reliable,  creditworthy 
counterparties  for  these  transactions. 


Types  of  Securities  Involved  in 
Tmnsactions  Between  the  IBM  Plan  and 
Chase 

12.  The  Applicant  has  provided  the 
following  general  descriptions  of  each 
type  of  Security  or  instrument  involved 
in  the  emerging  market  transactions  that 
would  be  covered  by  the  proposed 
exemption. 

(i)  Brady  Bonds.  The  most  liquid  asset 
class  in  fixed  income  emerging  market 
securities,  these  Bonds  were  issued  in 
exchange  for  outstanding  sovereign 
bank  loans  in  a  number  of  developing 
countries  as  part  of  the  debt  reduction/ 
restructuring  plans  named  after  former 
Treasury  Secretary  Nicholas  Brady. 
Brady  Bond  plans  have  been 
implemented  since  1989  in  over  a  dozen 
countries  in  Latin  America,  Eastern 
Europe,  Asia  and  Afirica.  The  current 
outstanding  market  for  Brady  Bonds 
equals  approximately  $140  billion,  and 
annual  turnover  exceeds  $2  trillion, 
according  to  the  Emerging  Markets 
Trader's  Association.  Brady  Bonds  have 
maturities  ranging  from  6  years  to  30 
years,  and  many  (including  all  par  and 
discount  bonds)  carry  principal  and 
interest  collateral  guarantees  in  the  form 
of  U.S.  Treasury  securities.  W-P  states 
that  a  large  secondary  market  exists  for 
these  Bonds,  and  financing  can  be 
obtained  on  virtually  all  Brady  Bond 
assets. 

(ii)  Eurobonds/144A.  Bonds 
denominated  in  U.S.  dollars  or  other 
currencies  issued  by  sovereign  or 
corporate  entities  in  many  countries. 
These  bonds  usually  mature  within  2  to 
5  years  and  are  issued  in  sizes  ranging 
from  $50  million  to  $1  billion.  The 
Eurobond  market  is  an  important  source 
of  capital  for  multinational  corporations 
and  foreign  governments,  particularly  in 
emerging  market  coimtries.  These  bonds 
are  Euroclearable — i.e.  transferable  to 
U.S.  investors  via  the  Depository  Trust 
Company.  Eurobonds  are  not  registered 
with  the  SEC,  but  are  available  for 
purchase  by  U.S.  persons  that  meet 
certain  SEC  requirements  under  SEC 
Rule  144A.'o  W-P  states  that  leverage  is 
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ia  providing  no  opinion  or 
use  of  such  leveraging  as  a 
portfolio  risk  or  vninlilily- 


■°SEC  Rule  144A  requires  that  investors  have 
available  to  tbein  offering  memoranda.  Transactions 
covered  under  a  Rule  144A  offering  are  limited  to 
"qualiHed  institutional  buyers"  (i.e.  large 
institutional  investors,  such  as  pension  plans)  that 
are  considered  to  be  sophisticated  investors  capable 
of  insisting  that  they  be  furnished  with  adequate 
disclosure. 

In  this  regard,  the  Department  notes  that  a  plan 
fiduciary  in  meeting  its  obligations  to  act  prudently, 
a.s  required  under  .section  404(a)  of  the  Act.  should 
seek  to  obtain  any  relevant  information  that  it 
believes  necessary  in  order  to  determine  whether  a 
particular  investment  in  emerging  market  securities, 
such  as  Eurobonds,  would  be  appropriate  for  and 
in  Ihn  bast  interest.n  nf  Ihc  plan. 


available  on  larger  issues  and  there  is  a 
growing  REPO  market. 

(iii)  Commercial  Bank  Loans.  These 
assets  are  direct  or  syndicated  bank 
loans,  usually  to  governments  or  quasi- 
governmental  entities,  that  are 
transferred  between  buyer  and  seller  via 
assignment  or  participation  agreements. 
Some  loans  (e.g.  Jamaica,  Morocco)  are 
current,  though  most  are  in  default  on 
interest  and  principal  payments  (e.g. 
Russian  Vnesh  loans,  Yugoslavia, 
Vietnam).  Defaulted  loans  are  purchased 
in  the  secondary  market  at  a  deep 
discount  to  the  face  value  of  the  loan 
and  are  purchased  with  the  expectation 
of  a  "Brady  plan"  type  restructuring  that 
will  convert  the  loans  into  new,  current 
securities.  The  loans  are  accounted  for 
in  the  same  way  as  other  Securities  in 
the  portfolio  and  they  are  marked-to- 
market  daily.  Liquidity  varies  from  loan 
to  loan,  but  prices  aie  quoted  daily.  W- 
P  states  that  leverage  is  available  on  the 
more  liquid  loans  Morocco),  so  that 
they  can  be  used  in  REPO  transactions 
as  described  above. 

(iv)  Commercial  Paper/Certificates  of 
Deposit.  Short-term  (30-160  day)  debt 
obhgations  of  banks  or  corporations  in 
emerging  market  countries  with  interest 
and  principal  typically  paid  in  U.S. 
dollars.  The  interest  rates  on  these  debt 
obligations  are  usually  pegged  to  LIBOR. 
W-P  states  that  leverage  is  available  at 
times  from  counterparties  that  sell  the 
assets. 

(v)  Short-term  Sovereign  Debt. 

(A)  Local  Currency:  Local  treasury 
debt  issued  on  an  ongoing  basis  by 
foreign  governments  with  interest  rates 
often  based  on  LIBOR.  Maturities 
generally  range  from  30  days  to  2  years. 

(B)  Dollar-denominated  or  dollar- 
hedged:  Some  countries  (e.g.  Argentina) 
have  outstanding  debt  denominated  in 
U.S.  dollars  (issued  in  exchange  for 
frozen  US  dollar  bank  deposits),  with 
remaining  maturities  ranging  fit)m  2 
months  to  12  years.  Other  countries  (e.g. 
Ecuador,  Brazil)  offer  dollar-hedged 
structiues  that  guarantee  specific  foreign 
exchange  exit  levels.  These  latter 
instruments  are  new  issues,  and  have 
maturities  ranging  from  3  months  to  1 
year. 

(vi)  Equities.  Exchange-traded  stocks 
of  companies  in  emerging  market 
countries,  denominated  (for  the  most 
part)  in  that  coimtry's  local  currency. 

(vii)  Convertibles.  Debt  instruments 
issued  by  companies  (usually  with 
maturities  of  3  to  10  years)  that  contain 
provisions  whereby  the  bondholder  can 
exchange  their  bonds  for  a  set  number 
of  shares  of  the  issuer's  stock. 
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Processes  Used  in  Determining  Which 
Securities  To  Acquire  for  the  IBM  Trust 

13.  W-P  represents  that  in  addition  to 
following  the  Guidelines  set  forth  for 
the  IBM  Tru^,  its  overall  goal  as  an 
investment  manager  for  emerging 
market  securities  is  to  obtain  superior 
absolute  and  risk-adjusted  returns  for 
the  IBM  Plan  relative  to  certain  key 
fixed  income  indices.  As  noted  earlier, 
in  addition  to  investing  in  directional 
assets,  such  as  those  included  in  the 
Salomon  Brothers  Brady  Bond  Index. '■ 
W-P  builds  a  low  duration  portfolio  (i.e. 
by  investing  in  securities  with  short 
maturities  issued  by  high-quality 
b(»Towers)  upon  which  it  adds 
moderate  leverage.'^  This  low  duration 
portfolio  insulates  the  overall  portfolio 
m)m  a  portion  of  the  volatility  often 
experienced  in  emerging  market 
securities.  WjP's  approach  to  managing 
risk  is  to  focUs  primarily  on  the  duration 
of  the  Securities  in  the  portfolio.  W-^* 
states  that  in  times  of  high  volatility,  it 
does  not  exit  the  market  for  the 
Seciuities  but  instead  lowers  the 
portfolio's  average  matunty  profile 
because  lower  duration  assets  will 
generally  exhibit  lower  volatility.  Thus, 
W-P's  strategies  place  particular 
emphasis  on  the  liquidity  needs  of  each 
portfolio. 

14.  With  respect  to  the  use  of 
derivatives,  W^  represents  that  it 
engages  in  the  trading  of  certain 
instnunents  that  would  be  considered 
derivatives  when  it  determines  that  it  is 
prudoat  to  do  so  to  achieve  its  goals. 
These  derivatives  include:  (i)  llie  sale  of 
covered  call  options  to  enhance  the 
return  on  portfolio  Securities;  (ii)  the 
purchase  of  call  options  to  obtain 
exposure  to  particular  assets  without  the 
necessity  of  using  large  sums  of  money; 
and  (iii)  the  purchase  of  put  options  to 
mitigate  maricet  value  deterioration  for 
portfolio  Securities.  W-P  also  engages 
in  two  strategies  that  provide 
incremental  income  while  exposing  the 
IBM  Trust,  as  the  option  writer,  to 
additional  market  exposure.  These 
strategies  involve:  (i)  The  purchase  and 
sale  of  "straddles"— the  simultaneous 
purchase  or  sale  of  a  put  and  call  option 
with  identical  strike  prices  on  the  same 
Security);  and  (ii)  the  purchase  and  sale 
of  "strangles" — the  simultaneous 
purchase  or  sale  of  a  put  and  call  option 
with  strike  prices  set  at  a  specific 
amount  which  is  "out-of-the-money". " 


However,  W-^*  represents  that  it 
rarely  enters  into  trades  of  uncovered 
options  (puts  or  calls)  for  any  client 
accounts.  '*  Therefore,  as  a  condition  of 
the  proposed  exemption,  W-P  has 
committed  not  to  sell  any  uncovered  put 
or  call  options,  including  (but  not 
exclusive  to)  "straddles"  and 
"strangles",  in  transactions  with  Chase 
for  assets  of  the  IBM  Plan. 

W-P  represents  that  the  use  of 
derivatives  in  the  W-P  Account  for  the 
IBM  Trust  is  generally  limited  to  the 
purchase  and  sale  of  put  and  call 
options  on  Brady  Bonds  and 
Commercial  Bank  Loans.  These  are 
over-the-counter  (OTC)  options.  W-P 
states  that  the  counterparties  involved 
are  always  large,  creditworthy  emerging 
maiicets'  broker-dealers,  similar  to  those 
used  for  REPO  transactions.  W-4» 
typically  uses  such  options  for  one  of 
threejpurposes: 

(i)  To  hedge  long  positions,  through 
the  sale  of  covered  call  options,  or  the 
purchase  of  put  options; 

(ii)  To  earn  incremental  income 
through  the  sale  of  covered  calls  and 
covered  puts  v/h&a  W-P  judges  that  the 
market  will  move  little,  or  at  least  less 
than  the  premium  available  from  the 
sale  of  such  options;  and 

(iii)  To  obtam  a  leveraged  exposure  to 
an  asset  through  the  purdiase  of  call 
options,  without  downside  risk  beycmd 
the  cost  of  the  option. 

15.  With  respect  to  the  process  for 
buying  and  selling  Securities,  V/-^ 
states  that  it  has  real  time  access 
through  electronic  media  to  data  which 
provides  pricing  for  assets  traded  in  the 
emerging  markets.  W-P  also  deals 
routinely  with  other  market-makers  that 
provide  bid/offier  quotations  on  demand. 
When  buying  or  selling  a  Security,  W- 
P  typically  obtains  prices  from  three 
different  counterparties  and  chooses  the 
best  price.  In  instances  where  a  less 
actively  traded  Security  is  purchased, 
W-P  looks  at  assets  of  the  same  credit 
quality,  size  and  duration  to  verify  its 
relative  value.  W-P  represents  that  its 
central  mandate  as  an  IBM  Plan 


' '  Such  Securities  are  generally  Brady  Bonds,  Pre- 
Brady  loans  and  some  equities  relating  to 
rompanies  in  thesn  emerging  markets. 

"The  low  duration  Securities  are  generally  short- 
term  sovereign  debt,  Eurobonds,  Bank  CDs  and 
Commercial  Paper. 

'3  For  example,  W-P  state*  that  if  the  market  price 
of  ihn  underlying  .Security  i.s  fl.S  f>crccnt  of  a  certain 


designated  price,  then  a  "2-point  oul-of-the-money 
strangle"  on  that  asset  would  include  a  put  option 
with  a  strike  price  of  83  percent  and  a  call  option 
with  a  strike  price  of  87  percent. 

'*  To  the  extent  that  W-P  chooses  to  enter  info 
any  uncovered  options  or  other  "derivatives"  with 
the  assets  of  the  IBM  Plan  managed  in  the  W-P 
Account  with  counterparties  other  than  Chase,  the 
Department  is  providing  no  opinion  in  this 
proposed  exemption  as  to  whether  such 
transactions  would  be  consistent  with  the  prudence 
requirements  of  section  404(a)  of  the  Act  and  the 
regulations  thereunder.  For  a  current  stalemeni  of 
the  Department's  views  on  the  use  of  "derivatives" 
by  pension  plans,  see  DOL  Letter  Erom  Olena  Berg, 
Assistant  Secretary  for  Pension  and  Welfare 
Benefits,  to  The  Honorable  Eugene  A.  Ludwig, 
Comptroller  of  the  Currrncy.daled  Mnrrh  21. 1990. 


fiduciary  is  to  secure  the  "best"  price 
available  on  any  trade.  In  this  regard. 
W-P  states  that  it  is  not  compelled  to 
deal  with  any  particular  party, 
including  Chase,  should  that  party  not 
provide  competitive  pricing  for  the 
Securities  involved.  Under  the 
conditions  of  the  proposed  exemption, 
when  the  IBM  Plan  acquires  a  Sectirity 
bom  Chase,  the  IBM  Plan  must  not  pay 
a  price  which  is  greater  than  the  fair 
market  value  of  such  Security,  as 
determined  by  W-P  in  accordance  with 
either  W-P's  internal  valuation  process 
or  independent  third  party  sources 
(such  as  independent  broker-dealers  and 
market-  makers  dealing  in  such 
Securities).  In  addition,  in  any 
transaction  where  the  IBM  Plan  sells  a 
Security  to  Chase,  the  IBM  Plan  must 
receive  a  price  which  is  no  less  than  the 
fair  maricet  value  of  such  Security,  as 
determined  by  W-P  in  accordance  with 
such  valuation  processes  or  sources.  W- 
P  notes  that  no  brokerage  commission, 
sales  commission,  or  similar 
compensation  other  than  the  partic\ilar 
dealer  maric-up  for  the  Security,  will  be 
paid  to  Chase  by  the  IBM  Plan  with 
regard  to  such  transactions.  W-P  will 
endeavor  to  achieve  the  best  possible 
prices  for  the  Securities  involved  in 
transacticms  with  Chase  and  will  use  its 
expertise  in  emerging  markets  to  ensure 
that  the  particular  mark-ups  paid  to 
Chase  are  reasonable  based  on  W-P's 
valuations  of  the  Seciu-ities. 

16.  W-P  acknowledges  its  dudes, 
responsibilities  and  liabilities  in  acting 
as  a  fiduciary  under  the  Act  for  the  IBM 
Trust  in  coimection  with  its  investments 
and  represents  that  it  will  ensure  that 
the  conditions  of  this  exemption,  if 
granted,  are  met. 

W-P  represents  that  it  will  ensure  that 
the  terms  of  each  transaction  with  Chase 
are  at  least  as  favorable  to  the  IBM  Plan 
as  the  terms  which  would  exist  in  a 
similar  transaction  with  an  unrelated 
party.  W-P  states  that  it  will  determine, 
prior  to  each  transaction,  that  the 
acquisition  and  holding  of  the  particular 
Securities  is  in  the  best  interests  of  the 
IBM  Plan,  and  will  ensure  that  each 
transaction  is  consistent  with  the  IBM 
Plan's  investment  guidelines,  objectives, 
and  hquidity  needs.  W-P  states  further 
that  there  will  be  proper  diversification 
of  the  investments  in  the  IBM  Plan 
portfolio  to  prevent  unnecessary 
exposure  to  the  risks  involved  in  a 
particular  market  sector.  W-P  notes  that 
its  use  of  leverage  (i.e.  REPOs)  for  the 
IBM  Plan  assets  will  be  moderate  and  is 
usually  about  half  of  the  maximum 
allowable  imder  the  Guidelines.  As  a 
condition  of  the  proposed  exemption, 
W-P  represents  that  it  will  not  exceed 
the  maximum  amount  of  leverage 
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allowable  «nder  the  Guidelines  (i.e.  150 
percent  of  the  net  asset  value  of  the 
Securities  Involved  in  the  particular 
REPO).  Finally,  W-P  states  that  while  it 
may  utilize  certain  derivatives  for  the 
IBM  Plan's  account  under  the 
Guidelines;  such  use  does  not  normally 
involve  selling  uncovered  put  or  call 
options  and  will  not  involve  any  such 
transacti(»i8  with  Chase.  W-4>  states  that 
it  does  not  use  futvues  contracts  or  other 
derivatives,  other  than  those  previously 
discussed,  to  hedge  risks  as  part  of  its 
investment  management  strategies. 

W-P  represents  that  it  will  monitor  all 
of  the  investments  made  by  the  IBM 
Plan  in  the  Securities  or  other 
instruments  and  will  take  whatever 
actions  are  necessary  to  protect  the 
interests  of  the  IBM  Plan. 

17.  In  summary,  the  Applicant 
represents  that  the  transactions 
described  herein  have  met  and  will 
continue  to  meet  the  statutory  criteria 
under  section  408(a)  of  the  Act  because, 
among  other  things:  (a)  The  assets  of  the 
IBM  Plan  involved  in  the  transactions 
are  managed  by  W-P,  an  independent 
qualified  fiduciary  for  the  IBM  Plan;  (b) 
W-P.  as  the  IBM  Plan's  independent 
fiduciary  and  investment  manager  for 
the  assets  invested  in  the  Securities, 
negotiates  the  terms  of  such  transactions 
on  behalf  of  the  IBM  Plan  and  makes  the 
decision  to  have  the  IBM  Plan  enter  into 
any  such  transactions  with  Chase;  (c)W- 
P  monitors  the  investments  made  by  the 
IBM  Plan  in  such  Securities  and  takes 
whatever  actions  are  necessary  to 
protect  the  interests  of  the  IBM  Plan;  (d) 
neither  Chase  nor  an  Affiliate  has 
discretionary  authority  or  control  with 
respect  to  ttie  investment  of  the  IBM 
Plan's  assets  involved  in  the 
transactions  or  renders  investment 
advice  (within  the  meaning  of  29  CFR 
2510.3-2l(c))  with  respect  to  those 
assets;  (e)  all  terms  and  conditions  of 
the  transactions  between  the  parties  on 
behalf  of  the  IBM  Plan,  including  the 
prices  pai4  or  received  by  the  IBM  Plan 
for  any  Securities  and  the  interest  rates 
paid  by  thf  IBM  Plan  for  any  REPOs,  are 
at  least  as  favorable  to  the  IBM  Plan  as 
the  terms  ^d  conditions  that  would 
exist  in  aniarm's-length  transaction 
between  uhrelated  parties;  (f)  the  REPOs 
between  the  IBM  Plan  and  Chase  are 
entered  into  pursuant  to  a  written 
agreement  between  the  parties  which 
describes  $\\  of  the  material  terms  and 
conditions  for  such  transactions, 
including  the  rights  and  obligations  of 
each  party!  and  is  consistent  with  the 
specific  gifidelines  established  by  the 
IBM  Plan'^  named  fiduciary  for 
transactions  involving  the  Securities;  (g) 


W-P  does 


not  engage  in,  or  commit  to 


sell,  any  uncovered  put  or  call  options 


in  transactions  with  Chase  on  behalf  of 
the  IBM  Plan  and  adheres  to  all  of  the 
investment  guidelines  established  for 
the  IBM  Plan  by  the  Plan's  named 
fiduciary;  (h)  no  brokerage  commission, 
sales  commission,  or  similar 
compensation  other  than  the  particular 
dealer  mark-up  for  the  Security,  is  paid 
to  Chase  by  the  IBM  Plan  with  regard  to 
such  transactions;  and  (i)  the  amount  of 
the  IBM  Plan's  assets  involved  in  the 
transactions  represents  no  more  than 
two  (2)  percent  of  the  total  assets  of  the 
IBM  Plan. 

FOR  FURTHER  MFORMATKM  CONTACT:  Ms. 
Karin  Weng  or  Mr.  E.  F.  Williams  of  the 
Department,  telephone  (202)  219-8881 
or  219-8194,  respectively.  (These  are 
not  toll-firee  numbers.) 

International  Brotherhood  of  Electrical 
Workers  Local  Union  613  (IBEW),  Local 
613  Defined  Contribution  Pension  Fund 
(the  Fund),  Located  in  Atlanta,  Georgia 

(Applicatioii  Na  D-1022S] 

Fn^MMed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570.  Subpart  B  (55 
FR  32847.  August  10, 1990).  If  the 
exemption  is  granted,  the  restrictions  of 
sections  406(a),  406(b)  (l)  and  (2)  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code  shall  not  apply 
to  the  proposed  sale  (the  Sale)  of  a 
certain  parcel  of  improved  real  property 
(the  Property)  from  the  Fimd  to  Mr. 
Charles  W.  Eason,  Sr.,  a  party  in  interest 
with  respect  to  the  Fimd  provided  that 
the  following  conditions  are  met:  (1) 
The  fair  market  value  of  the  Property  is 
established  by  an  independent  and 
qualified  real  estate  appraiser;  (2)  Mr. 
Eason  will  pay  the  greater  of:  the  fair 
market  value  of  the  Property  at  the  time 
of  the  transaction  or  $123,000;  (3)  The 
Sale  will  be  a  one-time  transaction  for 
cash;  and  (4)  The  Fund  will  pay  no  fees 
or  commissions  associated  with  the 
Sale. 

Sununary  of  Facts  and  Representations 

1.  The  Fund  is  a  multi-employer 
defined  contribution  plan.  As  of 
December  31. 1994,  the  Fund  had 
approximately  2,592  participants  and 
assets  of  $72,773,801.  The  Fund  is 
maintained  pursuant  to  collective 
bargaining  agreements  between  the 
IBEW  and  employers  of  members  of.the 
IBEW.  The  Fund  trustees  are  comprised 
of  a  Board  of  Trustees  consisting  of 
three  representatives  of  the  IBEW  and 


three  representatives  of  the  employers. 
Mr.  Eason  is  a  member  of  the  Board  of 
Trustees  of  the  Fund. 

2.  The  Property  is  located  at  1249 
Jennie  Lane,  Lilbum,  Georgia  and 
consists  of  a  single-family  dwelling  that 
has  been  converted  to  office  use  and  a 
detached  garage.  The  Fimd  acquired  the 
Property  from  Bowman  Electric,  Inc. 
(Bowman).  Bowman  originally 
purchased  the  Property  in  1986  from 
James  and  Alice  Yancey  subject  to  a 
promissory  note  issued  to  the  Yanceys 
secured  by  a  deed  to  secure  debt  dated 
February  4, 1986. 

Bowman  was  required  to  pay  benefit 
contributions  to  the  Fund  and  other 
multi-employer  funds  (the  Other  Funds) 
and  dues  to  Uie  IBEW  pursuant  to  a 
collective  bargaining  agreement. 
Bowman  became  delinquent  with 
respect  to  the  contributions  and  dues 
owed  to  the  Fund,  the  Other  Funds,  and 
the  IBEW.  The  Fund,  the  Other  Funds 
and  the  IBEW  took  steps  to  coUdct  the 
money  owed  by  Bowman.  Specifically. 
Bowman  owed  the  Fund  contributions 
in  the  amount  of  $5,529.07.  As  a  result. 
Bowman  executed  a  promissory  note 
dated  August  10, 1993  payable  to  the 
Fund,  the  Other  Funds  and  the  IBEW.«5 
This  pr(Mnissory  note  was  secured  by  a 
second-in-priority  deed  to  secure  debt 
and  security  agreement  dated  August 
10, 1993  on  the  Property.  Bowman 
defaulted  on  the  promissory  note 
increasing  the  money  owed  to  the  Fund 
by  $3,987  (This  amount  reflects  the 
contributions  Bowman  failed  to  pay 
bom  August  10. 1993.  the  date  Bowman 
executed  a  promissory  note  and  gave  the 
Fund,  the  Other  Fimds  and  the  IBEW  a 
second  mortgage  as  security  for  the  debt 
through  the  date  of  foreclosure.)  The 
Fund,  the  Other  Funds  and  the  IBEW 
began  non-judicial  foreclosure 
proceedings. 

During  these  proceedings,  the  Fund, 
the  Other  Funds  and  the  Union 
discovered  that  Bowman  had  also 
defaulted  on  the  Yancey's  promissory 
note,  and  that  the  Yancey's  began 
foreclosure  proceedii\gs.  The  applicants 
represent  that  if  the  Yanceys  were  to 
foreclose  on  the  first  mortgage  on  the 
Property,  the  second  mortgage  held  by 
the  Fund,  the  Other  Funds  and  the 


■' The  applicant  has  not  requested  and  the 
Department  has  not  provided  sxemptive  relief  for 
the  promissory  note  issued  by  Bowman  to  the  Fund, 
the  Other  Funds  and  the  IBEW.  In  this  regard,  the 
applicant  represents  that  the  actions  taken  to  collect 
outstanding  fringe  beneflt  contributions,  including 
the  execution  of  the  promissory  note,  are  covered 
by  Pwrt  A  of  Prohibited  Transflction  Exemption 
(FTE)  76-1  (41  FR  12740,  March  26.  1976)  which 
pertains  to  Delinquent  Employer  Contributions. 
However,  the  Department  expresses  no  opinion 
herein  on  whether  such  transactions  are  covered  by 
Part  A  of  PTE  76-1. 
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Union  would  have  been  extinguished 
and  they  would  have  lost  their  interest 
in  the  Property.  In  order  to  protect  their 
interest  in  the  Property,  the  Fund,  the 
Other  Funds  and  the  Union  could  have 
attempted  to  purchase  the  Property  at 
the  Yancey's  foreclosure  proceedings. 
However,  to  avoid  the  uncertainties  of 
such  a  purchase,  the  Fund  negotiated  an 
agreement  in  which  the  Fund  paid  tbe 
Yanceys  approximately  $74,035  to 
acquire  the  Yancey's  first-in-priority 
interest  in  the  Property.  The  Fund,  the 
Other  Funds  and  the  IBEW  completed 
foreclosure  proceedings  on  tbe  second 
mortgage  and  acquired  title  to  the 
Property  subject  to  the  first  mortgage, 
owned  by  the  Fund.  Percentage 
ownership  interests  in  the  Property 
were  assigned  in  accordance  with  tbe 
amounts  Bowman  owed  to  tbe 
respective  entities.  Upon  the  sale  of  the 
Property,  once  the  Fund's  first  mortgage 
is  paid  off,  tbe  remaining  sale  proceeds 
will  be  divided  among  the  Fund,  tbe 
Other  Funds  and  the  IBEW  in 
accordance  with  their  respective 
percentage  ownership  interests  in  tbe 
Property.  Tbe  Fund's  ovraership  interest 
in  the  Property  equals  31.8%. 

3.  The  Property  was  appraised  by  Mr. 
Glenn  Keaton,  Jr.,  MIA  of  Keaton  and 
Company,  an  independent  real  estate 
appraisal  firm  located  in  Atlanta, 
Georgia.  Mr.  Keaton  determined  that  the 
market  value  of  the  Property  as  of 
December  1995  is  $110,000.  In  bis 
appraisal  report,  Mr.  Keaton  defined 
market  value  as  tbe  most  probable  price 
which  a  property  should  bring  in  a 
competitive  and  open  market  under  all 
conditions  requisite  to  a  fair  sale,  tbe 
buyer  and  seller  each  acting  prudently 
and  knowledgeably,  and  assimiing  tbe 
price  is  not  affected  by  undue  stimulus. 

4.  The  Fund  has  proposed  to  sell  tbe 
Property  to  Mr.  Eason  for  $123,000  in  a 
one-time  cash  transactions.  Assuuming 
the  Property  is  sold  for  tbat  amount,  Uie 
Fund  will  receive  $74,035.38  (tbe 
amount  paid  by  the  Fund  to  acquire  the 
first  mortgage  bom  the  Yanceys)  plus 
approximately  $15,585.44  (tbis  amount 
represents  31.8%  of  the  remaining 
$48,964.62  sales  proceeds  and  will 
provide  tbe  Fund  with  enough  money  to 
recover  tbe  delinquent  contributions 
owed  by  Bowman  which  currently  total 
$9,516.48  and  the  Fund's  share  of 
property  taxes  and  assessments  on  the 
Property  totaUng  $1,399.04.)  The 
applicant  represents  that  the  Fund  no 
longer  wishes  to  be  in  the  business  of 
owning  and/or  managing  rental  income 
properties.  Further,  the  applicant 
believes  that  tbe  Sale  will  provide  tbe 
Fund  with  the  opportimity  to  divest 
itself  of  a  non-liquid  asset  and  to  replace 
it  with  n  liquid  asset. 


5.  In  summary,  tbe  applicant 
represents  tbat  tbe  proposed  transaction 
will  satisfy  tbe  criteria  for  an  exemption 
under  section  408(a)  of  the  Act  because: 
(a)  The  fair  market  value  of  tbe  Property 
is  established  by  an  independent  and 
qualified  real  estate  appraiser;  (b)  Mr. 
Eason  will  pay  the  greater  of  the  fair 
market  value  of  tbe  Property  at  the  time 
of  tbe  transaction  or  $123,000;  (c)  The 
Sale  will  be  a  one-time  transaction  for 
cash;  and  (d)  The  Fund  will  pay  no  fees 
or  commissions  associated  with  the 
Sale. 

FOR  FURTHER  INFORMATION  CONTACT: 
Allison  Padams  of  the  Department, 
telephone  (202)  219-8971.  (This  is  not 
a  toll-firee  number.) 

Huggler  &  Silverang  Profit  Sharing  Plan 
(the  Plan)  Located  in  Philadelphia, 
Pennsylvania 

[Application  No.  0-10238) 

Proposed  Exemption 

Tbe  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  tbe  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  tbe  procedures  set 
forth  in  29  CFR  Part  2570.  Subpart  B  (55 
FR  32836.  32847,  August  10,  1990).  If 
tbe  exemption  is  granted  the  restrictions 
of  sections  406(a)  and  406(b)(1)  and 
(b)(2)  of  tbe  Act  and  tbe  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code 
shall  not  apply  to  tbe  proposed  cash 
sale  (tbe  Sale)  by  the  Plan  of  two  5 
percent  limited  partnership  interest 
interests  (collectively,  the  Interests)  in 
Rosemont  Square  Associates,  LP.  (the 
Partnership),  one  to  Mr.  David  H. 
Huggler  and  the  second  to  Mr.  Kevin  ]. 
Silverang,  respectively,  parties  in 
interest  with  respect  to  the  Plan; 
provided  (1)  tbe  Sale  is  a  one-time 
transaction  for  cash,  (2)  the  Plan  pays  no 
commissions  nor  incurs  any  expenses  in 
connection  with  the  proposed 
transaction,  and  (3)  the  Plan  receives  as 
consideration  for  tbe  Sale  no  less  than 
tbe  fair  market  value  of  tbe  Interests  as 
of  tbe  date  of  tbe  Sale. 

Summary  of  Facts  and  Representations 

1.  Tbe  Plan  is  a  defined  contribution 
plan  with  individual  accounts  which 
are  self-directed  by  the  respective 
participants  as  to  the  investment  of  the 
assets.  Tbe  sponsoring  employer  of  the 
Plan  is  Huggler  &  Silverang,  P.C.,  a 
Pennsylvania  professional  corporation, 
a  law  firm  that  discontinued  operations 
effiective  April  30, 1995.  After  tbe 
sponsoring  employer  discontinued 
operations  it  disbanded,  and  the  Plan 
distributed  all  Qs.sets  of  the  Plan  to 


terminated  participants  except  for  the 
Interests  held  in  tbe  individual  accounts 
of  Messrs.  Huggler  and  Silverang, 
respectively.  Each  account  of  the  tvvo 
remaining  participants  in  tbe  Plan  holds 
a  5  percent  limited  partnership  interest 
in  the  Partnership  that  the  applicants 
represent  has  a  fair  market  value  of 
$186,010,  respectively. 

2.  The  applicants,  Messrs.  Huggler 
and  Silverang,  represent  tbat  on  October 
17,  1991,  each  of  their  respective 
individual  accounts  in  the  Plan 
acquired  a  5  percent  Interest  in  the 
Partnership  by  each  tendering  to  the 
Partnership  as  consideration  a  40 
percent  limited  partnership  interest, 
each  valued  at  $125,000,  in  another 
limited  partnership.  Saber  Associates,  a 
Pennsylvania  limited  partnership. 

The  applicants  request  an 
administrative  exemption  from  the 
prohibited  transaction  provisions  of  tbe 
Act  to  enable  each  of  them  to  purchase 
for  $186,010  in  cash  the  Interests  from 
their  respective  individual  accounts  in 
the  Plan.  The  applicants  intend  to 
terminate  the  Plan  and  roll  over  the  cash 
assets  remaining  in  their  individual 
accounts  in  the  Plan  to  Individual 
Retirement  Accounts  (IRAs).  The 
applicants  represent  that  they  have  not 
been  able  to  find  and  engage  a  trustee- 
custodian  willing  to  accept  and  hold 
their  respective  Interests  for  a 
reasonable  annual  fee. 

The  appUcants  represent  that  the 
proposed  transaction  is  in  tbe  best 
interests  of  the  Plan  and  its  participants 
and  beneficiaries  because  the  Plan  will 
be  able  to  terminate  and  roll-over  its 
remaining  cash  assets  into  IRAs  for  tbe 
last  two  participants.  Also,  they 
represent  that  their  rights  as  participants 
will  be  protected  by  the  objective 
determination  of  tbe  fair  market  value  of  . 
tbe  Interests  by  the  president  of  the 
general  partner  of  the  Partnership. 

3.  The  Interests  have  been  appraised, 
as  of  August  1,  1996,  and  determined  to 
have  a  fair  market  value  of  $186,010, 
respectively.  The  appraisal  was  done  by 
Mr.  Stephen  W.  Bajus,  who  is  the 
president  of  Rosemont  Associates.  Ltd.. 
a  Pennsylvania  corporation  and  general 
partner  of  the  Partnership. 

Mr.  Bajus  represents  that  be  is 
independent  of  the  Plan  and  its 
sponsoring  employer,  and  although  he 
has  been  a  client  of  tbe  sponsor  of  the 
Plan  and  the  current  law  firm  of  Messrs. 
Huggler  and  Silverang,  his  relationships 
never  generated  revenues  that  exceeded 
2  percent  of  tbe  total  yearly  revenues  of 
either  law  firm.  He  further  represents 
tbat  his  relationships  never  enabled  the 
parties  to  control  or  influence  his 
actions  as  an  independent  appraiser  of 
the  Interests.  Mr.  Bajus  further 
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represents  that  there  is  no  market  for 
trading  activity  in  the  Interests  and 
never  has  been  since  the  initial 
establishment  of  the  Partnership.  Mr. 
Bajus  represents  that  the  actual  value  of 
the  Interests  siiould  be  determined  by 
reference  to  the  only  asset  possessed  by 
the  Partnership,  which  is  the  Rosemont 
Square  Mall  l^ted  in  Lower  Merion 
Township,  Mpntgomery  County. 
Pennsylvania. 

The  Rose  Square  Mall  was  appraised 
on  September  28, 1994.  by  H.  Bruce 
Thompson,  Jr.  and  Associates,  Inc.  of 
Bryn  Mawr,  Pennsylvania  and 
determined  tO  have  a  fair  market  value 
of  $10,300,000. 

Mr.  Bajus  represents  that  the 
methodology  that  he  employed  in  his 
appraisal  of  the  fair  market  value  of  the 
Int«ests  invcjlved  subtracting  the 
mortgaged  indebtedness  of  $6,579,798, 
as  of  July  31, 1996,  from  the  fiair  market 
value  of  $10,300,000  of  the  Rosemont 
Square  Mall  to  determine  the  total 
equity  interetts  of  $3,720,202  that  the 
Partnership  possessed  on  August  1. 
1996.  Mr.  Bajus  then  represents  that  he  ^ 
determined  that  each  5  percent 
ownership  in  the  Partnership  has  a  fair 
market  valua  equal  to  $186,010, 
respectively.! 

4.  In  sumniary.  the  applicant 
represents  that  the  proposed  transaction 
will  satisfy  the  criteria  of  section  408(a) 
of  the  Act  because  (a)  the  Sale  of  the 
Interests  involves  a  one-time  transaction 
for  cash:  (b)  the  Plan  will  not  incur  the 
payment  of  any  commissions  nor  incur 
any  expenses  from  the  Sale;  (c)  the  Plan 
will  be  able  \o  terminate  and  roll-over 
its  remaining  cash  assets  into  two  KAs 
-for  the  benefit  of  the  two  remaining 
participants;  (d)  the  Interests  in  the 
Partnership  have  been  appraised  by  the 
president  of  the  general  partner  of  the 
Partnership;  and  (e)  the  Plan  will 
receive  as  consideration  for  the  Sale  no 
less  than  the  fair  market  value  of  the 
Interests  as  pi  the  date  of  the  Sale. 

Notice  to  fnterested  Persons:  Because 
Messrs.  Huggler  and  Silverang.  the 
appUcants.  tre  the  sole  participants  of 
the  Plan,  it  has  been  determined  that 
there  is  no  deed  to  distribute  the  notice 
of  proposed  exemption  to  interested 
persons.  Coinments  and  requests  for  a 
hearing  are  |due  thirty  (30)  days  after 
publication!  of  this  notice  in  the  Federal 
Register. 

FOR  FURTHEP  INFORMATION  CONTACT:  Mr. 
C.  E.  Beavef  of  the  Department, 
telephone  (^02)  219-8881.  (This  is  not 
a  toll-free  number.) 


Acme  401  (k)  Relirranent  Savings  Plan 
(the  Plan)  Located  in  Scottsdale, 
Arizona 

[Application  No.  D-102701 
Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  Subpart  B  (55 
FR  32836.  32847,  August  10, 1990).  If 
the  exemption  is  granted  the  restrictions 
of  sections  406(a)  and  406  (b)(1)  and 
(b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  sections 
4975(c)(1)  (A)  through  (E)  of  the  Code 
shall  not  apply  to  the  proposed  cash 
sale  (the  Sale)  by  the  Plan  of  a  2.86% 
interest  (the  Interest)  in  the  Arizona 
Equities  V  Real  Estate  Investment  Trust 
(the  RETT)  to  RSC  Holdings,  Inc.  (RSC). 
sponsor  of  the  Plan  and  a  party  in 
interest  with  respect  to  the  Plan; 
provided  the  following  conditions  are 
satisfied:  (1)  The  Sale  is  a  one-time 
-  transaction  for  cash;  (2)  the  Plan  does 
not  incur  any  expenses  in  connection 
with  the  Sale;  and  (3)  tiie  Plan  receives 
as  consideration  from  the  Sale  the 
greater  of:  (a)  the  fair  market  value  of  the 
RETT  Interest  as  determined  by  a 
qualified  independent  appraiser  at  the 
time  of  the  Sale  or,  (b)  the  Plan's  total 
investment  in  the  Interest  in  the  amoimt 
of  $50,572. 
Summary  of  Fads  and  Representatioiu 

1.  The  Plan  is  a  defined  contribution 
401  (k)  plan,  and  has  approximately  850 
participants;  335  participant  accounts 
contain  a  share  of  the  RETT  Interest.  As 
of  December  31, 1995  tiie  fair  market 
value  of  total  assets  in  the  Plan  was 
$3,163,741.  RSC  is  a  Delaware 
corporation  engaged  in  the  business  of 
rental  services.  U.S.  Bank  of  Idaho 
currently  serves  as  the  Plan's  trustee 
and  has  investment  discretion  over  all 
the  assets  held  in  the  Plan. 

2.  The  Plan  acquired  the  Interest  in 
the  RETT  in  October  1989,  subsequent  to 
a  merger  with  the  C  *  W  Action  Rentals. 
Inc.  Profit  Sharing  Plan.  The  merger  of 
the  two  plans  occurred  after  RSC's 
predecessor.  Acme  Holdings,  Inc. 
acquired  the  sponsor  of  the  C  &  W  Plan. 
The  C  &  W  Plan  had  originally 
purchased  the  Interest  in  the  RETT  in 
1984.  in  the  principal  amount  of 
$50,572:  the  Plan  owns  a  2.86%  Interest 
in  the  RETT. 

On  November  6, 1984.  the  RETT  made 
a  $1,770,020  loan  to  an  independent 
third  party.  The  loan  was  secured  by  a 
deed  of  trust  on  nsal  estate  located  in 


Tucson,  Arizona  (the  Tucson  Property). 
The  Plan  participated  in  the  loan 
through  the  RETT.  In  March  of  1989.  the 
Plan  was  notified  that  the  borrower  was 
in  defauh;  subsequently  the  borrower 
never  repaid  the  loan  '*.  Alter  the 
default,  Citibank  (Arizona),  formerly 
known  as  United  Bank  of  Arizona,  as 
Trustee  of  the  RETT,  foreclosed  on  the 
Tucson  Property  securing  the  loan  and 
took  Dossession  of  it. 

3.  RSC,  the  applicant,  represents  that 
the  Tucson  Property  is  currentiy  the 
REIT's  sole  asset  and  that  because  the 
Interest  .is  a  minority  interest  and  it  is 
not  publicly  traded,  there  is  not  an 
established  market  for  the  Interest. 

4.  The  trustee  of  the  Plan  has 
attempted  to  sell  the  Plan's  Interest  in 
the  RETT,  but  has  not  been  successful. 
West  One  Bank,  former  Plan  trustee, 
made  arrangements  with  Pepper  Viner 
Co.,  the  REIT's  successor  trustee  to 
atibank  (Arizona),  in  1993,  for  Pepper 
Viner  to  circulate  a  letter  from  West  One 
Bank,  to  the  REIT's  other  unit  holders  to 
determine  if  any  of  them  might  have  an 
interest  in  purchasing  the  Plan's 
Interest.  However,  no  one  responded. 
SubsequenUy  West  Ctae  Bank  contacted 
several  brokers  and  as  a  result,  received 
one  ofier  to  purchase  the  REIT  Interest. 
for  a  total  price  of  $4,000.  West  One 
Bank  declined  the  offer  because  they  felt 
that  the  Plan's  interest  in  the  underlying 
property  had  a  value  much  higher  than 
the  $4,000. 

RSC.  the  sponsor,  requests  an 
exemption  to  permit  the  cash  Sale  by 
the  Plan  of  tiie  Interest  to  RSC.  The  Plan 
will  receive  the  greater  of:  (1)  The  fair 
market  value  of  the  Interest  as 
determined  by  an  independent 
appraiser  at  the  time  of  the  Sale,  or  (2) 
the  Plan's  total  investment  in  the 
Interest  of  $50,572.  The  applicant 
represents  that  this  Sale  is  in  the  best 
interest  of  Plan  participants  and 
beneficiaries  because  the  asset  provides 
no  income  to  the  Plan,  and  is  illiquid. 
The  Sale  will  facilitate  full 
implementation  of  participant-directed 
investing  of  accounts,  which  was 
adopted  by  the  Plan  in  January,  1994. 
The  Sale  will  allow  tiie  Plan  to  convert 
the  Interest  into  cash,  so  that 
participants  whose  accoimt  balances  are 
partially  invested  in  the  Interest  may  ' 
direct  the  investment  of  that  portion  of 
their  accounts  into  assets  generating 
-  greater  returns. 


'*The  Department  notes  that  the  decision  to 
acquire  and  hold  the  Intereat  are  governed  by  the 
nduciary  responsibility  requirements  of  Part  4. 
Subtitle  B,  Title  I  of  the  Act.  In  this  regard,  (he 
Department  herein  is  not  proposing  relief  for  any 
violations  of  Part  4  which  may  have  arisen  as  a 
result  of  the  acquisition  and  holding  of  the  interest 
by  the  Finn. 
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5.  The  Interest,  the  sole  value  of 
which  is  the  Plan's  undivided  2.86% 
interest  in  the  Tucson  Property,  was 
appraised  as  of  July  19, 1996  by  Mr. 
Thomas  A.  Baker,  MAI,  SRA,  a  State  of 
Arizona  Certified  General  Real  Estate 
Appraiser  who  is  independent  of  the 
Plan  and  RSC.  Mr.  Baker  applied  the 
direct  sales  comparison  approach  to 
determine  both  die  market  value  and  fee 
simple  interest  of  the  total  property  and 
of  the  Plan's  2.86%  interest  in  the 
subject  property. 

In  addition,  the  appraiser  used 
comparable  sale  information  of  partial 
interest  sales  in  order  to  determine  the 
fair  market  value  of  the  Plan's  2.86% 
Interest  in  the  REIT.  Mr.  Baker 
concluded  that  the  fair  market  value  of 
the  Plan's  2.86%  interest  in  the  REIT,  as 
of  July  19. 1996  was  $10,900. 

6.  RSC  represents  that  the  plan  would 
incur  no  expenses  ndr  commissions 
with  respect  to  the  Sale.  The  applicant 
also  represents  that  the  proposed 
transaction  is  administratively  feasible 
and  protective  of  the  Plan's  participants 
and  beneficiaries.  Furthermore,  the 
appUcant  represents  that  any  amounts 
received  by  the  Plan  as  a  result  of  the 
Sale,  which  are  in  excess  of  the  fair 
market  vetlue  of  the  Interest,  will  be 
treated  as  contributions  to  the  Plan,  but 
that  these  contributions  will  not  exceed 
limitations  of  section  415  of  the  Internal 
Revenue  Code. 

7.  In  summary,  the  applicant 
represents  that  the  transaction  satisfies 
the  statutory  criteria  of  section  408(a)  of 
the  Act  and  section  4975(c)(2)  of  the 
Code  because:  (1)  The  Sale  will  be  a 
one-time  transaction  for  cash;  (2)  no 
commissions  or  fiaes  will  be  paid  by  the 
Plan  as  a  result  of  the  Sale;  (3)  the  Sale 
will  facilitate  fuM  implementation  of 
participant-directed  investing  of 
accounts,  which  was  adopted  by  the 
Plan  in  January,  1994;  and  (4)  the  Sale 
price  will  be  the  higher  of:  (a)  The  fair 
market  value  of  the  Interest  on  the  date 
of  the  Sale,  or  (b)  the  Plan's  total    ' 
investment  in  the  Interest,  in  the 
amount  of  $50,572. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Marianne  H.  Cole  of  the  Department, 
telephone  (202)  219-8881.  (This  is  npt     - 
a  toll-fi«e  number). 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  of 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 


provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(3)  The  proposed  exernptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington,  DC,  this  30th  day  of 
August,  1996. 

Ivan  Straafekl, 

Director  of  Exemption  Determinations 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 
(PR  Doc.  96-22717  Filed  9-5-96;  8:45  am] 
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[AppllcatkMi  Na  D-10011] 

Notice  of  Proposed  Individual 
Exemptiortto  Make  Permanent  as 
IModifled  Prohibited  Transaction 
Exemption  (PIE)  91-8  Invoiving 
Equitable  Life  Assurance  Society  of 
the  United  States  and  Its  Affiliates 
(Equitable)  and  Its  Whdily-Ovvned 
Subsidiary,  Equitable  Real  Estate 
Management,  Inc.  (ERE),  Located  in 
New  York,  New  York 

AGBCY:  Pension  and  Welfare  Benefits 
Administration,  Department  of  Labor. 


ACTION:  Notice  of  proposed  individual 
exemption  to  make  permanent  as 
modified  PTE  91-8,  which  involves 
Equitable  and  ERE. 

SUMMARY:  This  document  contains  a 
notice  of  pendency  before  the 
Department  of  Labor  of  a  proposed 
individual  exemption  to  make 
permanent  as  modified  the  temporary 
relief  provided  by  PTE  91-8  (56  FR 
1411/1419.  January  14, 1991).  PTE  91- 
8  is  a  temporary  exemption  which 
expired  January  13,  1996.  This  proposed 
exemption,  if  granted,  will  make 
permanent  as  modified  PTE  91-8  and 
will  provide  relief  for  the  provision  of 
property  management  and/or  leasing 
services  by  ERE  ',  Equitable's  wholly- 
owned  subsidiary  to  an  Account  (as 
defined  in  Section  IV  below),  provided 
that  the  conditions  set  forth  in  Section 
n  are  met. 

EFFECTIVE  DATE:  The  Department  has 
determined  to  extend  the  temporary 
exemptive  relief  provided  under  PTE 
91-8  effective  January  13,  1996,  until 
the  date  the  final  grant  for  this  proposed 
exemption  is  published  in  the  Federal 
Register. 

Also,  if  granted,  this  proposed 
exemption  to  make  permanent  PTE  91- 
8  will  be  effective  on  the  date  the  final 
grant  is  pubUshed  in  the  Federal 
Register.  However,  the  modification  in 
the  annual  reporting  requirement 
whereby  Equitable  will  furnish  the 
annual  report  to  each  authorizing  plan 
fiduciary  and  the  Independent 
Fiduciary  no  later  than  90  days 
following  the  end  of  the  period  to  which 
the  annual  report  relates,  as  set  forth  in 
Section  II(4)(a)  in  this  proposed 
exemption,  will  be  effective,  as  of 
January  13, 1996. 

DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  received  by 
the  £)epartment  of  Labor  by  no  later  than 
October  21, 1996. 

ADDRESSES:  All  written  comments  and 
requests  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Office  of 
Exemption  Determinations,  Pension  and. 
Welfare  Benefits  Administration.  Room 
N-5649,  U.S.  Department  of  Labor,  200 
Constitution  Avenue  NW.,  Washington, 
DC  20210,  Attention:  Application  No. 
D-10011.  The  application  for  exemption 


■  In  this  regard,  ERE  represents  that  during  the 
course  of  PTE  91-8  ERE  changed  its  acronym  from 
EREIM.  This  was  solely  a  matter  of  preference  and 
doe*  not  reflect  a  change  in  ownership  or 
management  of  ERE.  The  description  of  Equitable 
Real  l^tate  Investment  Management,  Inc.,  as  set 
forth  in  the  original  notice  of  pro|)osed  exemption 
published  on  February  28.  1990  at  55  FR  7057/7069 
and  in  the  exemption  application  for  permanent 
exemption  and  modification  of  PTE  91-8,  dated 
April  24, 1995,  continue*  to  accurately  reflect  the 
ownership  and  mflnagcmnni  of  ERE. 
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and  the  comments  received  will  be 
available  for  public  inspection  in  the 
Public  Discloiure  Room  of  Pension  and 
Welfare  Benefits  Administration,  U.S. 
Department  of  Labor,  Room  N-5638, 
200  Constitution  Avenue  NW., 
Washington  DC  20210. 
FOA  FUfm«R  tIFOflMA-nON  CONTACT: 
Ekaterina  A.  Uzlyan.  Office  of 
Exemption  Determinations.  U.S. 
Department  of  Labor,  telephone  (202) 
219-8883.  (Xiis  is  not  a  toll-free 
number.) 

SUPPLByENTAHY  INFORMATION:  Notice  is 
hereby  given  of  the  pendency  before  the 
Department  of  a  proposed  exemption  to 
make  permanent  as  modified  PTE  91-8. 
PTE  91-8  provides  an  exemption  firom 
the  restrictioas  of  section  4()i6(a}. 
406(b)(1)  and  406(b)(2)  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
(the  Act)  and  ifrom  the  sanctions 
residting  from  the  application  of  section 
4975  of  the  Internal  Revenue  Code  of 
1986  (the  Code),  by  reason  of  section 
4975(c)(1)  (A)  through  (E)  of  the  Code. 
The  notice  of  proposed  exemption  to 
make  permanent  PTE  91-8  was 
requested  in  an  exemption  application 
by  Equitable  and  ERE  pursuant  to 
section  408(a)  of  the  Act  and  section 
497S(c)(2)  of  the  Code,  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32836,  August  10, 1990).  Effective 
December  31, 1978,  section  102  of 
Reorganization  Plan  No.  4  of  1978  (43 
FR  47713,  October  17,  1978)  transferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  i^ue  exemptions  of  the  tjrpe 
requested  to  the  Secretary  of  Labor. 
Accordingly,  the  proposed  exemption  to 
make  permanent  PTE  91-8  is  being 
issued  solely  by  the  Department. 

PTE  91-8 

PTE  91-8  i$  a  temporary  individual 
exemption  w^ch  expired  on  January 
13, 1996.  A  summary  of  the  facts  and 
representations  j)ertaining  to  PTE  91-8 
was  contained  in  a  notice  of  pendency 
of  proposed  9xemption  that  was 
published  in  the  Federal  Register  on 
February  28. 1990  at  55  FR  7057/7069. 
The  grant  of  PTE  91-8  was  published  in 
the  Federal  Register  on  January  14, 
1991  at  56  FR  1411/1419.  PTE  91-8 
permits  the  provision  of  certain  real 
estate  property  management  and,  Ln 
some  instances,  leasing  services  by 
EREIM,  an  indirect  wholly  owned 
subsidiary  of  Equitable  and  the 
predecessor  of  ERE,  affiliates  of  EREIM 
and  Tishmati  Speyer  Properties  (TSP),  a 
partnership  i^  which  Equitable  has  a  50 
percent  ownership  interest,  to  various 
real  estate  separate  accounts  (the 
Accounts)  in  which  employee  benefit 


plans  participate.  The  Accounts  are 
managed  by  Equitable,  EREIM  or 
subsidiaries  thereof.  PTE  91-8  also 
permits  the  provision,  by  the  law 
department  of  Equitable  (the  Law 
Department),  of  certain  legal  services  to 
the  Accounts  required  in  connection 
with  individual  properties  held  by  the 
Accounts. 

Equitable  is  a  mutual  life  insurance 
company  organized  under  the  laws  of 
the  State  of  New  York.  Among  the 
variety  of  products  and  services. 
Equitable  offers  asset  management  and 
other  services  to  numerous  employee 
benefit  plans,  including  investments  in 
the  Accounts.  The  Accounts  hold 
investments  in  income-producing  real 
estate  such  as  office  buildings,  hotels, 
shopping  centers  and  industrial  and 
commercial  properties.  As  the 
investment  manager  with  respect  to  the 
Accoimts,  Equitable  has  investment 
discretion  to  acquire  and  dispose  of 
properties  on  bihalf  of  the  Accounts, 
and  the  responsibility  to  manage 
Account  properties.  Equitable 
represented  that  its  direct  or  indirect 
subsidiaries  may  act  as  the  investment 
manager  with  respect  to  existing  or  new 
Accounts. 

Furthermore,  Equitable  represented 
that  the  provision  of  property 
management  and  leasing  services  to  the 
Accounts  by  ERE  and  certain  of  its  other 
affiliates  is  of  central  importance  in 
maximizing  returns  available  to  its 
investors,  including  employee  benefit 
plans.  In  this  regard,  large  real  estate 
investment  managers  typically  manage 
properties  themselves  or  through 
property  management  firms  they  have 
acquired.  This  strategy  enables  them  to 
use  unified  leasing  strategy  and  other 
efficient  management  strategies,  and  is  a 
superior  alternative  to  retaining 
independent  managers  for  property 
management.  Equitable  stated  that  often 
the  best  arrangements  for  the  provision 
of  property  services  to  the  Accounts, 
and  the  highest  quality  of  services  can 
be  provided  through  the  use  of  its  in- 
house  personnel  or  through  firms  in 
which  Equitable  has  an  interest.  Such 
firms  possess  special  expertise  in  the 
type  of  properties  held  by  the  Accounts 
and  knowledge  of  the  Accoimts  and 
their  properties. 

The  services  provided  to  the  Accounts 
by  ERE  and  certain  other  affiliates  of 
Equitable  included  day  to  day  property 
management  and  leasing  responsibilities 
associated  with  the  operation  of  income- 
producing  properties.  Specifically,  these 
responsibilities  included:  (a)  using  best 
efforts  to  lease  the  property  to  desirable 
tenants  and  negotiating  the  terms  and 
renewals  of  sucb  leases;  (b)  receiving 
and  cxjllecting  rents;  (c)  arranging  for  all 


necessary  repairs  and  replacement  and 
installation  of  equipment;  (d)  handling 
tenant  complaints;  (e)  preparing  and 
submitting  to  the  owner  proposed 
operating  and  capital  budgets;  and  (f) 
performing  marketing  and  promotional 
supervisory  services. 

To  ensure  that  the  transactions  in  PTE 
91-8  operated  in  the  interests  of  the 
Accounts  and  the  participating  plans 
therein,  the  exemption  contained 
certain  specified  safeguards.  These 
safeguards  included:  (1)  the  requirement 
that  the  arrangement  imder  which  the 
transactions  were  performed  be  subject 
to  the  prior  authorization  of  an 
independent  plan  fiduciary  for  each 
plan  invested  in  an  Account;  *  (2)  the 
requirement  that  not  less  than  45  days 
prior  to  the  implementation  of  either  the 
policy  for  property  management  and 
leasing  services  or  the  policy  for  legal 
services.  Equitable  or  EREIM,  as 
investment  manager,  furnish  the 
authorizing  plan  fiduciary  with 
reasonably  available  information;  (3)  a 
mechanism  enabling  the  plans  to 
terminate  their  investment  in  the 
Account;  (4)  an  annual  reporting 
requirement  whereby  Equitable 
furnished  the  annual  report  to  each 
authorizing  plan  fiduciary  and  the 
Independent  Fiduciary  no  later  than  45 
days  following  the  end  of  the  period  to 
which  the  annual  report  related;  (5) 
confirmation  by  the  plans  of  the 
multiple  services  arrangement;  (6) 
approval  by  the  Independent  Fiduciary 
of  each  transaction  under  the 
exemption,  and  a  mechanism  for  the 
Independent  Fiduciary's  negotiation 
and  approval  of  contracts  for  the 
provision  of  services  by  EREIM.  TSP  or 
the  Law  Department  to  the  Accoimts;  (7) 
the  requirement  that  the  terms  of  a 
service  provision  arrangement  must  be 
reviewed  by  the  Independent  Fiduciary 
prior  to  implementation;  (8)  the 
requirement  that  Equitable  and  EREIM 
.  had  to  furnish  certain  information 
regarding  transactions  to  the 
Independent  Fiduciary  for  its  periodic 
review  of  performance  of  EREIM,  TSP, 
or  the  Law  Department  under  the 
contracts;  (9)  a  plan  investor 
sophistication  requirement;  (10) 
percentage  limitations  on  plan 
investment  in  the  Accounts,  including 
Equitable's  in-house  plans;  (11)  the 
requirement  that  the  terms  of  the 
transactions  must  be  as  favorable  to  the 
Accounts  as  arm's  length  terms;  and. 
(12)  that  the  compensation  paid  to 


^In  this  regard,  under  this  proposed  exemption 
to  make  permanent  as  modified  PTE  91-8, 
Equitable  represents  that  for  plans  which  have 
previously  authorized  their  participation  in  the 
Accounts  under  PTE  9l-«,  no  reauthorization  will 
be  mquired. 
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EREIM,  TSP  or  the  Law  Department 
shall  not  exceed  reasonable 
compensation  within  the  meaning  of 
section  408(b)(2)  of  the  Act  and  the 
regulations  thereunder.  In  addition  to 
these  conditions,  PTE  91-8  and  the 
notice  relating  to  PTE  91-8  contained 
other  protective  conditions  that  had  to 
be  met  by  Equitable  and  its  affiliates 
with  respect  to  the  Accounts  and  the 
transactions  which  were  the  subject  of 
PTE  91-8.  Also,  representations 
contained  in  Paragraph  IV  of  the  notice 
of  proposed  exemption  relating  to  PTE 
91-8  placed  certain  limitations  on  the 
fees  that  EREIM  or  TSP  were  permitted 
to  receive  for  property  management  and 
leasing  services  rendered  to  the 
Accounts  pursuant  to  PTE  91-8. 

Procedure  for  Requesting  Permanent 
Relirffbr  Transactions  in  PTE  91-8 

This  proposed  exemption  was 
requested  by  Equitable  and  ERE 
pursuant  to  Paragraphs  IX  and  X  of  the 
notice  of  proposed  exemption  relating  to 
PTE  91-8.  As  mentioned,  PTE  91-8  is 
a  temporary  exemption  which  expired 
on  January  13, 1996.  Pursuant  to 
Paragraphs  IX  and  X,  prior  to  the 
expiration  of  PTE  91-8,  Equitable  and 
ERE  could  apply  for  a  permanent 
exemption  provided  that,  among  other 
things,  the  application  for  a  permanmt 
exemption  describes  whether  and  how 
compliance  with  PTE  91-6  has  been 
acliieved.  In  particular,  the  application 
for  a  permanent  exemption  should 
describe: 

(a)  the  nimiber  of  transactions 
encaged  in  under  PTE  91-8; 

(o)  the  decisions  made  by  the 
independent  fiduciaries  for  various 
services;  and 

(c)  the  fees  that  have  been  paid  to  the 
Law  Department,  EREIM  or  TSP  for  the 
property  services  and  legal  services  that 
have  been  rendered  under  PTE  91-€L 
Further,  pursuant  to  Paragraphs  IX 
and  X  of  the  notice  of  proposed 
exemption  relating  to  PTE  91-8,  the 
application  for  a  permanent  exemption 
should  include  a  report  from  the 
Independent  Fiduciary  expressing  such 
fiduciary  views  and  rationales  with 
respect  to  the  extension  of  PTE  91-8 
and  whether  the  Inde|}endent  Fiduciary 
believes  that  cost  savings  have  been 
achieved  for  the  Accounts.  In  paragraph 
X  of  the  notice  of  proposed  exemption 
relating  to  PTE  91-8,  Equitable 
identified  certain  standards  which  may 
be  applied  by  the  E)epartment  in 
reviewing  the  fees  charged  by  Equitable 
to  determine  whether  cost  savings  have 
been  achieved,  and  whether  making 
PTE  91-8  permanent  would  be 
appropriate.  Among  other  things. 
Equitable  represented  in  Paragraph  X, 


that  property  management  and  leasing 
fees  charged  by  unafHliated  property 
management  firms  generally  range  from 
4  to  5  percent  of  gross  receipts 
(depending  upon  such  factors  as 
property  type,  geographic  location  and 
project  complexity)  and  average      _ 
approximately  4.5  percent  of  gross 
receipts.  Therefore,  Equitable  proposed 
in  Paragraph  X,  that  the  standard  of 
review  adopted  by  the  Department  in 
evaluating  the  operation  of  property 
related  services,  should  require 
Equitable  to  demonstrate  that  the 
aggregate  annual  property  management 
and  leasing  fees  chained  to  each 
Account  (including  the  allocable  cost  of 
the  services  of  the  independent 
fiduciary  under  the  exemption)  were 
less  than  4.5  percent  of  the  gross 
receipts  earned  by  the  Account  during 
each  year  that  ERE  or  TSP  has  provided 
property  management  and  leasing 
services  pursuant  to  the  exemption. 

Cost  Savings  Report  of  the  Independent 
Fiduciary 

Jackson  Cross  Company  (Jackson 
Cross),  as  the  independent  fiduciary  (the 
Independent  Fiduciary)  for  property 
management  and  leasing  services  under 
PTE  91-8,  prepared  a  report  regarding 
cost  savings  achieved  by  the  Accounts 
(the  Report).  In  the  Report,  Charles  F. 
Seymor,  CRE,  MAI,  and  chairman  of 
Jackson  Cross,  made  the  following 
representations.  Mr.  Seymor  stated  that 
the  provision  by  Compass  Management 
and  Leasing  and  Compass  Retail 
(collectively,  Compass),  two  wholly- 
owned  subsidiaries  of  ERE  3,  of  property 
management  and  leasing  services  to  the 
Accounts  resulted  in  substantial  savings 
to  the  Accounts.  Mr.  Seymor 
represented  that  in  negotiating  the  final 
terms  of  the  management  or 
management  and  leasing  contracts  for 
each  of  the  Accoimts'  properties, 
Jackson  Cross  reviewed  market  fee 
ranges  in  each  market  area  and  also  the 
fees  paid  to  the  previous  managers.  In 
this  regard,  Jackson  Cross  required  that 
a  measurable  economic  benefit  be 
evident  before  they  approved  a 
transaction  and  also  quantified  that 
benefit  in  their  separate  initial  re[>orts 
on  each  approved  property.  In  the 
annual  re{)orts  to  ERE  for  the  year  1994, 
Jackson  Cross  applied  management  fees 


and  leasing  fees  *  to  actual  1994  gross 
collections  and  to  the  leases  negotiated 
for  the  Accounts,  and  compared  the 
results  to  what  would  have  been 
charged  if  these  fees  were  at  the  low  end 
of  the  market  range  or  the  contractual 
fee  for  the  previous  managers.^  In  1994, 
Jackson  Cross  visited  over  40%  of  the 
Accounts'  properties.  Jackson  Cross 
estimated  that  in  1994  alone,  a  savings  ■ 
of  $1,650,000  was  obtained  to  the 
benefit  of  the  Accounts.  Furthermore,  95 
transactions  were  completed  through 
December  31,  1994,  and  on  an  annual 
basis,  the  fees  earned  by  Compass  were 
less  than  4.5  percent  of  the  gross 
receipts  earned  by  the  properties  in  each 
Account  managed  by  Compass. 
Accordingly,  Jackson  Cross  concluded 
that  the  property  management  and 
leasing  services  rendered  by  Compass  to 
the  Accounts  resulted  in  substantial 
savings  for  their  benefit.  In  preparing 
the  annual  reports,  Jackson  Cross  also 
reviewed  several  additional  measures  of 
quality  management  and  leasing 
services  to  ensure  that  the  services 
provided  to  the  Accounts  are  the  best 
available  as  compared  to  the  services 
provided  by  other  first  rate  property 
managers  in  the  locality  of  a  property. 
In  this  regard,  Jackson  Cross  considered 
the  following  criteria:  how  each 
property  performed  against  budget;  how 
the  value  of  each  property  has  been 
affected  during  the  year;  whether  the 
management  and  leasing  professionals 
engaged  in  continuing  education  and 
training  during  the  year,  and  what 
professional  designations  they  have 
achieved;  and  whether  these 
professionals  have  adopted  an 
appropriate  long-range  view  as  stewards 
of  these  properties,  with  a  goal  of 
maximizing  the  Accounts'  investments. 

Permanent  Exemption  for  Transactions 
Under  PTE  91-8 

Equitable  and  ERE  request  that  the 
exemptive  relief  for  transactions  which 
were  the  subject  of  PTE  91-6  be  made 
permanent  because  as  explained  in  the 
Jackson  Cross  report  above,  PTE  91-8 
benefitted  the  employee  benefit  plans 
that  participate  in  the  Accounts. 
Furthermore,  Equitable  and  ERE 


'The  applicant  represents  that  these  two 
subsidiaries  of  ERE,  which  were  formerly  separate 
divisions  of  ERE  are  subject  to  the  management  and 
control  of  ERE.  and  their  status  as  separate 
corporate  entities  rather  than  divisions  of  ERE  was 
implemented  solely  for  organizational  reasons.  ERE 
may  in  the  future  recognize  one  or  both  of  the 
CnrnpiLss  rnlilies  as  divisions  within  ERE. 


*It  is  represented  that  most  management  fises  and 
leasing  conunissions  are  typically  calculated  as  a 
percentage  of  gross  receipts  during  a  given  year  and 
a  percentage  of  new  lease  transactions,  respectively. 

'  In  this  regard,  Jackson  Cross  compared  fee 
schedules  charged  by  Compass  to  the  fee  schedules 
charged  by  previous  unaffiliated  property  managers 
during  the  year  preceding  ERE's  performance  of 
such  services  under  the  exemption.  Furthermore. 
Jackson  Cross  as  the  Independent  Fiduciary  is 
obligated  to  monitor  property  management  fees 
currently  charged  by  the  unaffiliated  managers  and 
to  assure  that  the  fees  charged  by  Equitable  or  ERE 
do  not  oxcoed  I  huso  fees. 
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propose  the  following  procedures  to 
assure  contiiiued  cost  savings  to  the 
Accounts  under  a  permanent  exemption 
(the  Cost  Saiing  Procedures).  The  Cost 
Saving  Procedures  will  be  carried  out  as 

follows: 

(a)  After  the  fifth  anniversary  of  the 
grant  of  this  exemption,  and  after  the 
beginning  of  each  subsequent  five-year 
period,  em;  -will  prepare  a  survey  of 
property  management  and  leasing  fees 
for  the  properties  that  have  similar 
geographic  location  and  property  tjrpes 
to  those  held  by  the  Accounts.  The 
survey  will  include  data  regarding  the 
fees  that  have  been  charged  to  the 
Accounts  by  several  property 
management  firms  that  are  unaffiliated 
with  Equitable  or  ERE  for  services  that 
are  contemplated  by  the  exemption 
during  the  one  year  period  prior  to  the 
beginning  of  the  new  five-year  period. 
Also,  the  survey  will  include  data  as  to 
the  fees  paid  by  Equitable  or  ERE  for 
such  servicee  performed  for  the 
properties  not  held  by  the  Accounts 
during  the  s^e  period  and  other 
market  data  regarding  the  cost  of 
property  management  and  leasing 
services  by  geographic  location  and 
property  types. 

(b)  The  Independent  Fiduciary  will 
review  ERE's  internal  siirvey  referred  to 
in  (a)  above,  and  will  verify  the 
accuracy  of  the  data  by  independently 
reviewing  a  sampling  of  the  properties 
to  which  such  fees  apply.  Based  upon 
its  review  of  the  survey  and  its  own 
professional  resources  and  expertise,  the 
Independent  Fiduciary  will  determine  a 
typical  range  of  annual  fees  for  property 
management  and  leasing  services  for  the 
Accounts.  TTie  average  of  the  range,  as 
determined  from  such  survey,  will  serve 
as  the  basis  of  comparison  for 
determining  for  the  next  five-year 
period  whether  continuation  of  the 
property  management  and  leasing 
services  policy  (the  Property  Services 
Policy)  has  provided  a  cost  savings  to 
the  Accounts. 

(c)  Equitable  and  ERE  will 
demonstrate  to  the  Independent 
Fiduciary  at  the  end  of  the  applicable 
five-year  pe^od  that  the  aggregate 
property  management  and  leasing  fees 
charged  to  each  Account  pursuant  to  the 
Property  Services  Policy  plus  the  cost  of 
the  serviceaj  of  the  Independent 
Fiduciary  under  the  exemption  that  are 
allocated  to  the  Accounts,  are  less  than 
the  fees  that  would  have  been  charged 
using  the  benchmark  rate  established  at 
the  beginning  of  the  five  year  period. 

(d)  The  Independent  Fiduciary  will 
review  the  data  supplied  by  ERE  and,  to 
the  extent  donsidered  necessary  by  the 
Independert  Fiduciary,  data  collected 
from  the  Imiependent  Fiduciary's  own 


surveys,  and  will  docxmient  its  findings 
and  analysis  of  such  cost  savings  in  a 
report  to  be  delivered  to  each  of  the 
plans  ptuticipating  in  the  Accounts 
within  90  days  after  the  end  of  the  five- 
year  period  and  each  subsequent  five- 
year  period  and  prior  to  the 
implementation  of  the  annual 
confirmation  procedure  described  in 
paragraph  (5)  of  Section  II  with  respect 
to  such  period.  In  the  event  the 
Independent  Fiduciary  finds  that  cost 
savings  have  not  been  achieved  for  the 
Accounts,  it  will  not  approve  any 
additional  services  arrangements 
pursuant  to  the  Property  Services  Policy 
until  Equitable  and  ERE  have 
demonstrated  to  the  satisfaction  of  the 
Independent  Fiduciary  that  policies 
intended  to  assure  cost  savings  to  the 
Accoimts  have  been  implemented  by 
Equitable  and  ERE.  The  survey,  the 
Independent  Fiduciary's  report 
reviewing  the  survey,  and  the  final 
report  of  the  Independent  Fiduciary 
analyzing  whether  cost  savings  had 
been  achieved  during  the  five-year 
period  to  which  the  siirvey  relates,  will 
be  maintained  by  Equitable  or  ERE  in 
accordance  with  the  recordkeeping 
requirements  of  Section  III  of  this 
exemption. 

Accordingly,  the  Department 
proposes  to  modify  PTTE  91-6  by 
adopting  the  language  of  the  Cost  Saving 
Procedures  as  stated  in  (a)-(d)  above 
into  a  new  paragraph  (12)  in  Section  Q 
of  this  proposed  exemption. 

Requested  Modifications  and  Changes 
in  Circninstances  to  PTE  91-8. 

A.  Tishman  Speyer  Properties 

Equitable  represents  that  Tishman 
Speyer  Properties  (TSP),  an  affiliate  of 
Equitable  at  the  time  PTE  91-8  was 
issued,  is  no  longer  affiliated  with 
Equitable  and,  thus,  requests  that  this 
exemption,  if  granted,  be  inapplicable  to 
TSP.  The  Department  proposes  to 
modify  PTE  91-«  by  eliminating  any 
references  to  TSP  in  this  proposed 
exemption. 

B.  Legal  Services 

Equitable  represents  that  the 
exemption  under  PTE  91-8  for  the 
provision  of  legal  services  to  the 
Accounts  by  Equitable  in-house  Law 
Department  was  never  implemented. 
Arr      'ingly.  Equitable  requests  that  this 
I        iption  eliminate  reference  to  the 
leiief  for  the  provision  of  such  legal 
services  by  the  Law  Department  to  the 
Accoimts.  The  Department  proposes  to 
modify  PTE  91-8  by  eliminating  relief 
for  the  provision  of  legal  services  by  the 
Law  Department  to  the  Accounts. 


C.  Modification  of  Acronym  for  EREIM 
Equitable  requests  that  for  purposes  of 

this  proposed  exemption,  if  granted, 
EREIM  should  be  referred  to  as  ERE. 
Equitable  represents  that  the  change  in 
acronym  fttjm  EREIM  to  ERE  is  a  matter 
of  preference  and  does  not  reflect  a 
change  in  ownership  or  management  of 
EREIM.  The  description  of  EREIM,  as  set 
forth  in  the  original  notice  of  proposed 
exemption  and  in  this  exemption 
application,  continues  to  accurately 
reflect  the  ownership  and  management 
of  EREIM.  Accordingly,  the  Department 
proposes  to  modify  PTE  91-8  by 
substituting  the  acronym  "ERE"  for  the 
acronym  "EREIM"  in  this  proposed 
exemption. 

D.  Annual  Reconfirmation  Requirement 

Section  n{4)  of  PTE  91-8  provides 
that  the  continued  retention  of  the 
Independent  Fiduciary  with  respect  to 
the  property  management  and  leasing 
services  arrangement  for  an  Account  is 
subject  to  the  annual  reconfirmation  by 
the  holders  of  a  majority  of  the  units  of 
beneficial  interests  in  that  Account.*"  An 
annual  report  regarding  the  Account, 
which  is  furnished  by  Equitable  and 
ERE  to  the  authorizing  plan  fiduciaries 
and  the  Independent  Fiduciary  (the 
Annual  Report),  contains  a  ballot  for  the 
annual  reconfirmation  of  the 
Independent  Fiduciary,  which  is  to  be 
returned  to  Equitable. 

Equitable  and  ERE  represent  that 
while  the  plans  that  participate  in  the 
Accounts  support  the  continued  service 
of  the  Independent  Fiduciary.''  it  is 
often  difficult  to  implement  the 
Independent  Fiduciary  reconfirmation 
requirement.  In  many  cases,  these 
ballots  are  not  returned  by  the  plans  for 
several  months  and  then  only  after 
repeated  reminders.  A  plan's  failure  to 
respond  to  the  reconfirmation  request 
by  returning  the  ballot  in  a  timely 
fashion  creates  imcertainty  as  to 
whether  the  exemption  will  continue  to 
be  available  for  ERE  and  its  affiliates  to 
continue  providing  property 
management  and  leasing  services  to  the 
Accounts. 

Equitable  requests  that  the  procedure 
for  annual  client  reconfirmation  of  the 
Independent  Fiduciary  be  modified  to 
allow  Equitable  to  treat  a  plan's  failure 
to  return  the  ballot  within  30  days  after 


*The  Independent  Fiduciary  may  also  be 
removed  with  or  %vithout  cause  by  the  vote  of  the 
holders  of  a  majority  of  the  units  of  beneficial 
interests  in  an  Account  voting  in  favor  of  such 
removal. 

'  In  this  respect,  Equitable  notes  that  at  least  "99 
percent  of  the  contractholders  that  have  voted  in 
the  context  of  an  annual  reconfirmation  of  the 
Independent  Fiduciary  have  voted  in  favor  of  such 
rnconfirmalion. 
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receipt  of  a  request  for  reconfirmation  as 
an  indication  of  sudi  plan's  vote  in 
favor  of  continued  retention  of  the 
Independent  Fiduciary.  Equitable 
represents  that  this  procedure  will  be 
implemented  on  an  annual  basis. 
Equitable  also  states  that  this  proposed 
modification  will  increase  efficiency  in 
ensuring  the  continued  service  of  a 
qualified  Independent  Fiduciary 
without  adversely  affecting  the 
oversight  conditions  of  the  exemption. 

The  Department  proposes  to  modify 
PTE  91-6  by  adding  the  following 
language  to  the  new  Section  II(4)(a): 

"The  Anniial  Report  will  also  contain 
a  ballot  regarding  the  reconfirmation  of 
the  Independent  Fiduciary,  which  is  to 
be  retiuned  to  Equitable.  In  this  respect, 
at  the  time  of  deUvcny  of  each  Annual 
Report,  Equitable  will  specifically 
indicate  to  each  plan  that  the 
Independent  Fiduciary  may  be 
terminated  by  a  vote  in  favor  of  such 
terminaticm  by  the  holders  of  a  majority 
of  the  units  of  beneficial  interests  in  the 
Account  and  will  request  such  plan  to 
confirm  the  Independent  Fiduciary's 
appointment.  Following  a  plan's  receipt 
of  the  Annual  Rep<Ht,  Equitable  may 
treat  a  plan's  failtue  to  return  the  ballot 
within  thirty  (30)  days  after  receipt  of  a 
request  for  reconfirmation  as  a  vote  in 
favor  of  continued  retention  of  the 
Independent  Fiduciary." 

In  this  regard,  to  ensure  that  the  plans 
receive  notification  of  the  annual  client 
.  reconfirmation  procedure,  the 
Department  proposes  to  add  the 
following  language  as  a  new  paragraph 
(b)  at  the  end  of  the  new  Section  0(4): 

"Equitable  or  ERE  receives 
confirmation  that  the  notice  and  the 
bcdlot  sent  to  the  authorizing  plan 
fiduciary  regarding  the  continued 
retention  of  the  Independent  Fiduciary 
has  been  received  by  the  authorizing 
fiduciary  and  the  Independent 
Fiduciary.  The  method  used  to  confirm 
notice  to  the  authorizing  fiduciaries  and 
the  Independent  Fiduciary  must  be 
sufficient  to  ensure  that  the  authorizing 
fiduciaries  and  the  Independent 
Fiduciary  actually  receive  the  notice.  In 
all  cases,  return  receipt  for  certified 
mail,  printed  confirmation  of  facsimile 
transmissions  and  manifest  or  computer 
data  entries  of  independent  courier 
services  will  be  considered  acceptable 
methods  of  confirming  receipt." 

The  notice  of  proposed  exemption 
relating  to  PTE  91-8  also  indicated  that 
Equitable  will  promptly  designate  a 
replacement  Independent  Fiduciary  in 
the  event  of  the  removal  or  resignation 
of  the  Independent  Fiduciary,  but  such 
appointment  is  also  subject  to  the 
affirmative  confirmation  by  the  plans 
participating  in  the  Accounts  vis-a-vis  a 


ballot  contained  in  the  Annual  Report. 
Equitable  represents  that  the  need  for 
such  affirmative  approval  could  cause 
delay  in  replacing  the  Independent 
Fiduciary  with  a  qualified  new 
Independent  Fiduciary.  The  possibility 
of  such  delays  requires  that  contingency 
plans  be  made  for  using  unaffiliated 
property  management  and/or  leasing 
firms  (and  whose  services  may  not  be  as 
advantageous  to  the  Accounts  as  those 
that  could  be  provided  by  an  Equitable 
affiliate).  Therefore,  Equitable 
represents  that  the  appointment  of  the 
replacement  Independent  Fiduciary  will 
also  be  handled  in  accordance  with  the 
procedure  described  in  Section  II(4)(a). 

E.  Annual  Reporting  Requirement 

Section  n(4)  of  PTE  91-8  requires 
Equitable  or  ERE  to  furnish  each 
authorizing  plan  fiduciary  and  the 
Independent  Fiduciary  with  the  Annual 
Report  identifying  detailed  information 
about  the  fees  incurred  and  services 
provided  to  the  Account  pursuant  to 
PTE  91-8.«  The  Annual  Report  is 
required  to  be  provided  not  later  than  45 
days  following  the  end  of  each  reporting 
period.  Equitable  furnishes  the  Annual 
Report  within  45  days  after  the  end  of 
each  calendar  year. 

Equitable  represents  that  providing 
the  Annual  Report  within  the  45  day 
requirement  makes  it  impossible  to 
include  actual  year-end  data  for  the 
Accoimts'  properties  because  this  data 
is  not  generally  available  to  Equitable 
early  enough  within  that  time  period  to 
allow  for  necessary  verification, 
submission  to  the  Independent 
Fiduciary  and  compilation  and 
production  of  the  Annual  Reports.  In 
addition.  Equitable  must  also 
substantially  complete  end-of-year 
financial  statements  for  the  Accounts 
and  other  accounts  managed  by 
Eouitable  during  this  period. 

Equitable  requests  tnat  the  Annual 
Report  requirement  of  PTE  91-8  be 
modified  to  allow  Equitable  to  submit 
the  Annual  Report  no  later  than  90  days 
following  the  end  of  the  period  to  which 
the  Aimtial  Report  relates,  and  that  this 
modification  be  effective  retroactively, 
as  of  January  13, 1996,  the  date  PTE  91- 
8  had  expired. 


•  Specifically,  under  Section  11(4)  of  PTE  91-8  the 
Annual  Report  must  include  a  description  of  (he 
pfoperties  and  the  services  that  have  been 
performed  by  ERE  or  its  affiliates  for  an  Account 
and  an  indication  of  the  fees  that  were  paid  for  the 
preceding  reporting  period  and  which  are 
anticipated  to  be  paid  to  ERE  or  its  affiliates  in  the 
coming  year  for  services  provided  by  these  entities 
In  connnclion  with  the  pro|)orties  held  by  an 
Account.  The  Annual  Report  must  also  contain  a 
description  of  the  method  for  terminating  the 
multiple  services  arrangement  and  the 
reconfirmalion  and/or  removal  of  the  Independent 
fiduciary  by  the  plans  investing  in  Ihn  Acctmnt. 


In  this  regard,  the  Department 
proposes  to  modify  PTE  91-8  by 
sulwtituting  "90  days"  for  "45  days"  in 
Section  II(4)(a),  such  that  the  new 
Section  n(4)(a)  should  read,  in  relevant 
part: 

*  *  *  with  the  Annual  Report  containing 
the  information  described  in  this  paragraph, 
not  less  frequently  than  once  a  year  and  not 
later  than  90  days  following  the  end  of  the 
period  to  which  the  report  relates. 

This  modification  will  be  efiiactive 
retroactively,  as  of  January  13, 1996. 

F.  Modification  of  Investment 
Limitations  of  Section  11(10) 

1.  5  Percent  Investment  Limitation 

Secticm  II(10)(a)  of  PTE  91-8  limits 
the  percentage  of  plan  assets  that  can  be 
invested  in  an  Account  by  any  plans 
covering  employees  of  Equitable  to  5 
percent  of  the  assets  of  the  investing 
plan.  Equitable  believes  that  the  5 
percent  limitation  unduly  restricts  the 
investments  in  the  Accounts  by 
Equitable 's  in-house  plans  and  limits 
the  investment  by  the  trustees  of 
Equitable's  pension  plan  in  real  estate 
separate  accounts,  such  as  SA-6,'  whidi 
they  believe  to  be  prudent  investments 
that  are  appropriate  for  Equitable's 
plans.  Fiduciaries  of  Equitable's  plans 
should  not  be  forced  to  look  to 
competitors  for  real  estate  investment 
opportimities. 

Therefore,  Equitable  is  requesting  that 
the  percentage  limitation  applicable  to 
in-house  plans  be  modified  to  permit 
any  plan  in  which  employees  of 
Equitable  or  an  affiliate  participate,  to 
invest  up  to  10  percent  of  its  assets  in 
any  Account  covered  by  PTE  91-8. 
Equitable  represents  that  a  10  percent 
limitation  would  give  trustees  of  the  in- 
house  plans  the  flexibility  necessary  to 
deal  with  inadvertent  fiuctuations  in  the 
levels  of  participation  in  an  Account, 
and  to  invest  the  assets  of  such  Plans  in 
what  they  determine  are  successful 
diversified  real  estate  funds. 

Accordingly,  the  Department 
proposes  to  modify  KIE  91-8  by 
substituting  "10  percent"  for  "5 
percent"  in  Section  II(10)(a),  such  that 
the  new  Section  II(10)(a)  should  read,  in 
relevant  part: 

Not  more  than  10  percent  of  the  assets  of 
a  plan  covering  employees  of  Equitable  will 
be  invested  in  an  Account.  Notwithstanding 
the  foregoing,  this  percentage  requirement     ^ 
will  continue  to  be  satisfied  by  any  plan  that 
exceeds  the  10  percent  limitation  of  this 
subsection  provided  that  no  portion  of  any 
excess  results  from  an  increase  in  the  assets 
transferred  by  such  plan  to  tho  Acu>unts. 


*  Equitable  represents  that  the  primary  means  by 
which  Equitable's  in-house  plans  invest  in  real 
oslnio  is  Ihrough  .SA-fl. 
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2.  20  Perceiit  Investment  Limitation 

Section  I|10)(c)  of  PTE  91-8  imposes 
a  limitation!  on  the  percentage  of  total 
plan  assets  that  can  be  invested  in  the 
Accounts  by  plans  other  than  those 
covering  Eduitable  employees. 

This  limitation  has  been  set  at  20 
percent  of  the  assets  of  the  investing 
plan.  PTE  91-8  states  that  this 
limitation  will  apply  prospectively  only 
and  on  an  'Acquisition"  basis,  i.e.,  the 
20  percent  nmitation  is  tested  only 
when  additional  investments  in  an 
Account  ar9  made  by  a  plan.  Equitable 
believes  thait  it  is  unclear  firom  the 
language  of  PTE  91-8,  which  uses  the 
plural  "AcQDunts"  rather  than 
"Account"  to  describe  the  limitation, 
whether  th4  20  percent  limitation  is 
intended  to  be  applied  on  a  single 
Account  basis  or  on  the  basis  of  a  plan's 
aggregate  investment  in  all  Accounts 
combined  and  accordingly,  Equitable 
requests  that  the  Department  clarify  the 
scope  of  this  limitation. 

The  20  percent  limitati(Hi  test  of 
Section  n(10)(c)  of  PTE  91-8  was 
intended  to  apply  to  Equitable  Accounts 
on  an  aggregate  basis.  Accordingly,  no 
modification  of  Section  II(10)(c)  is 
hereby  necessary. 

G.  Modificd^ons  to  Limitations  on  Fees 

Paragrapl^  IV  (Fees  for  Property 
Services)  of  the  notice  of  proposed 
exemption  relating  to  PTE  91-8  places 
certain  limitations  on  the  fees  that 
EREIM  or  TSP  '°  are  permitted  to  receive 
for  property  management  and  leasing 
services  rendered  to  the  Accounts 
pursuant  to  PTE  91-8. 

Specifically,  Paragraph  IV  of  the 
notice  of  proposed  exemption  relating  to 
PTE  91-8  pttivides,  among  other  things, 
that  the  fee  for  leases  in  which  outside 
brokers  are  involved  generally  does  not 
exceed  one  percent  (1%)  of  the  lease 
amount.  This  fee  is  applicable  to 
circumstances  where  ERE  as  property 
manager  is  separately  compensated  for 
leasing  services  where  outside  brokers 
are  involved.  In  this  regard.  Equitable 
requests  that  the  1%  limitation  be 
modified  to  2.75  percent  (2.75%)  of  the 
lease  amoutit.  Equitable  and  ERE  have 
determined!  that  the  1%  Umitation  is  not 
consistent  ^ith  the  current  practice  of 
establishing  leasing  commissions  for 
transactions  involving  outside  brokers. 
Equitable  and  ERE  represent  that  in 
most  leasing  markets  such  "co-broker" 
leasing  feesj  for  the  project  leasing 
broker  are  computed  at  fifty  percent 
(50%)  of  the  normal  new  or  renewal 


"For  purpo  es  of  thU  exemption,  if  granted,  fee 
limilations  dea  ml)ed  in  Paragrapti  IV  of  the  notice 
of  proposed  ex  smplion  relating  to  PTE  91-a  will 

apply  111  ERE  .1  nd  il.s  afTiliales. 


lease  commission  fee,  which  is  tjrpically 
somewhere  between  four  (4%)  and 
seven  (7%)  percent  of  the  total  lease 
payments.  Such  a  fee  structure  reflects 
the  fact  that  the  effort  required  of  the 
exclusive  project  leasing  broker  is,  in 
most  instances,  not  reduced  by  the 
addition  of  a  tenant's  leasing  broker,  but 
can  actually  be  more  demanding.  In  this 
regard,  Equitable  and  ERE  have  obtained 
an  opinion  from  Jackson  Cross,  the 
independent  fiduciary  for  property 
management  and  leasing,  regarding 
modification  of  this  fee  limitation.  Mr. 
Seymor  from  Jackson  Cross,  stated  that 
based  on  their  experience  and  studies, 
they  found  that  leasing  fees  vary  with 
building  size  and  with  the  competitive 
situation  in  individual  markets.  In  most 
markets,  the  project  leasing  broker 
received  50%  of  the  normal  new  or 
releasing  commission.  The  outside 
broker  received  the  other  50%,  but 
usually  an  "override"  sufficient  to  pay 
a  full  market  commission.  Because  the 
normal  full  leasing  commission  is 
typically  in  the  range  of  4%  to  7%  of  the 
one  year  lease  amount,  the  project 
leasing  broker  usually  received  2%  to 
3.5%  of  the  one  year  lease  amount.  In 
the  opinion  of  Jackson  Cross,  restricting 
ERE  to  a  maximum  of  1%  does  not 
provide  adequate  compensation  to  cover 
the  cost  of  appropriate  professional 
leasing  representation.  In  this  regard, 
Jackson  Cross  suggests  that  this  ceiling 
be  raised  to  2.75%,  still  subject  to  the 
market  requirement  that  the 
Independent  Fiduciary  must  certify  an 
economic  benefit  to  the  Accoimt  on  a 
case  by  case  basis. 

In  this  regard,  the  Department  is 
proposing  to  modify  PTE  91-8  by 
increasing  the  fee  limitation  to  ^E  for 
leases  involving  outside  brokers  to 
2.75%  of  the  lease  amount. 
Additionally,  the  Department  proposes 
to  further  modify  PTE  91-8  by 
incorporating  this  fee  limitation  and 
other  fee  Umitations  as  described  in 
Paragraph  IV  of  the  notice  of  proposed 
exemption  relating  to  PTE  91-8  into 
Section  n  as  an  additional  condition. 
Accordingly,  a  new  condition  (13)  is 
being  added  to  Section  II  as  follows: 

"(13)(a)  The  fees  paid  to  ERE  and/or 
its  affiliates  for  property  management 
services  provided  in  connection  with  a 
property  held  for  an  Account  shall  not 
exceed  for  any  one  year  period:  (1)  In 
the  case  of  property  management 
services  which  include  leasing  services, 
7  percent  of  the  overall  gross  receipts  of 
the  property;  and  (2)  in  the  case  of 
property  management  services  which  do 
not  include  leasing  services,  4  percent 
of  the  overall  gross  receipts  of  the 
property. 


(b)  Where  a  property  manager  is 
separately  compensated  for  leasing 
services:  (1)  the  fee  for  new  leases  will 
not  exceed  7  percent  of  the  lease 
amount;  (2)  the  fee  for  renewal  leases 
will  not  exceed  2  percent  of  the  lease 
amount;  and  (3)  the  fee  for  leases  in 
which  outside  brokers  are  involved  will 
not  exceed  2.75  percent  of  the  lease 
amount." 

The  Department  notes  that  this 
proposed  exemption,  if  granted,  is 
subject  to  the  express  condition  that  the 
siunmary  of  fects  and  representations 
set  forth  in  the  notice  of  proposed 
exemption  relating  to  PTE  91-8,  as 
amended  by  this  notice  to  make 
permanent  PTE  91-8  accurately 
describe,  where  relevant,  the  material 
terms  of  the  transactions  to  be 
consummated  pursuant  to  this 
exemption. 

After  considering  Equitable  and  ERE's 
application,  the  Department  is 
proposing  this  exemption  to  make 
permanent  PTE  91-8  pursuant  to 
section  408(a)  of  the  Act  and  section 
4975  of  the  Code  and  in  accordance 
with  the  procedures  set  forth  in  29  CFR 
Part  2570,  Subpart  B  (55  FR  32836, 
32847,  August  10, 1990.) 

Notice  to  Interested  Persons 

Those  persons  who  may  be  interested 
in  the  pendency  of  the  requested 
exemption  include  fiduciaries  and 
participants  of  plans  which  have 
invested  or  may  invest  in  an  Account. 
Because  of  the  large  number  of  plans 
which  currently  invest  in  the  Accounts, 
the  Department  has  determined  that  the 
only  practical  form  of  providing  notice 
to  interested  persons  is  the  distribution 
by  Equitable,  of  a  notice  to  the 
fiduciaries  of  all  plans  currently 
invested  in  any  Account.  Such  notice 
will  contain  a  copy  of  the  notice  of  the  . 
proposed  exemption  published  in  the 
Federal  Register,  and  a  statement 
advising  interested  persons  of  their  right 
to  comment  and  to  request  a  hearing  on 
the  proposed  exemption.  Such 
distribution  will  occur  within  two  (2) 
weeks  of  the  date  of  publication  of  the 
notice  of  the  proposed  exemption  in  the 
Federal  Register.  Accordingly, 
comments  and  hearing  requests  on  the 
proposed  exemption  are  due  forty  four 
(44)  days  after  tiie  date  of  publication  of 
this  proposed  exemption  in  the  Federal 
Register. 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and  section  4975(c)(2) 
of  the  Code  does  not  relieve  a  fiduciary 
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or  other  party  in  interest  or  disqualified 
person  from  certain  other  provisions  of 
the  Act  and  the  Code,  including  any 
prohibited  transaction  provisions  to 
which  the  exemption  does  not  apply, 
and  to  the  extent  jurisdiction  exists 
under  Title  I  of  the  Act,  the  general  . 
fiduciary  responsibility  provisions  of 
section  404  of  the  Act,  which  among 
other  things  require  a  fiduciary  to 
discharge  his  duties  respecting  the  plan 
solely  in  the  interest  of  the  participants 
and  beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirements  of  section 
401(a)  of  the  Code,  e.g.,  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  The  proposed  exemption,  if 
granted,  will  not  extend  to  transactions 
prohibited  under  section  406(b)(3)  of  the 
Act  and  section  4975(c)(1)(F)  of  the 
Code; 

(3)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code,  the 
Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interest  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(4)  This  proposed  exemption,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and  the  Code, 
including  statutory  or  administrative 
exemptions.  Furthermore,  the  fact  that  a 
transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(5)  This  proposed  exemption,  if 
granted,  is  subject  to  the  express 
condition  that  the  summary  of  facts  and 
representations  set  forth  in  the  notice  of 
proposed  exemption  relating  to  PTE  91- 
8,  as  amended  by  this  notice  to  make 
permanent  as  modified  PTE  91-8 
accurately  describe,  where  relevant,  the 
material  terms  of  the  transactions  to  be 
consummated  pursuant  to  this 
exemption. 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  on  the 
pending  exemption  to  the  address 
above,  within  forty  four  (44)  days  after 
the  date  of  publication  of  this  proposed 
exemption  in  the  Federal  Register.  All 
comments  will  be  made  a  part  of  the 
record.  Comments  received  will  be 
available  for  public  inspection  with  the 


application  for  exemption  at  the  address 
set  forth  above. 

Proposed  Exemption 

Based  on  the  facts  and  representations 
set  forth  in  the  application,  the 
Department  is  considering  granting  the 
requested  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570.  Subpart  B  (55 
FR  32836.  August  10, 1990). 

Section  I— Covered  Tmnsactions 

The  restrictions  of  section  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code  shall  not  apply  to  the  provision  of 
property  management  and/or  leasing 
services  by  ERE,  Equitable's  wholly- 
owned  subsidiary  to  an  Account  (as 
defined  in  Section  IV),  provided  that  the 
conditions  set  forth  in  Section  II  are 
met. 

Section  D — Conditions 

(1)  The  arrangement  under  which  the 
covered  transactions  is  performed  is 
subject  to  the  prior  authorization  of  an 
independent  plan  fiduciary  with  respect 
to  each  plan  whose  assets  are  invested 
in  an  Account,  following  disclosure  of 
information  in  the  manner  described  in 
paragraph  (2)  below.  For  plans  which 
have  previously  authorized  their 
participation  in  the  Accounts  under  PTE 
91-8,  no  reauthorization  will  be 
required."  In  the  case  of  a  plan  whose 
assets  are  proposed  to  be  invested  in  an 
Account  subsequent  to  implementation 
of  the  property  management  and  leasing 
services  (the  Property  Services  Policy), 
the  plan's  investment  in  the  Account  is 
subject  to  the  prior  written 
authorization  of  an  independent  plan 
fiduciary  following  disclosure  of  the 
information  described  in  paragraph  (2). 
The  requirement  that  the  authorizing 
fiduciary  be  independent  of  Equitable 
shall  not  apply  in  the  case  of  plans 
maintained  by  Equitable  on  behalf  of  its 
employees. 

(2)  In  the  event  Equitable  proposes  to 
implement  the  Property  Services  Policy 
for  any  additional  Account,  not  less 
than  45  days  prior  to  the 
implementation  of  the  Property  Services 
Policy,  Equitable  or  ERE,  as  investment 


"However,  during  the  notincation  of  interested 
persons  period,  Equitable  will  provide  to  all 
interested  parties,  including  the  plans  participating 
in  the  Accounts,  a  copy  of  the  notice  of  this 
proposed  exemption.  Accordingly,  the  plans  will 
have  the  opportunity  to  submit  written  comments 
on  the  pending  exemption  during  the  comment 
pnriod. 


manager,  shall  furnish  the  authorizing 
plan  fiduciary  with  any  reasonably 
available  information  which  Equitable 
or  ERE  believes  to  be  necessary  to 
determine  whether  such  approval 
should  be  given,  as  well  as  such 
information  which  is  reasonably 
requested  by  the  authorizing  plan 
fiduciary.  Such  information  will 
include:  a  description  of  the  services  to 
be  performed  by  ERE;  identification  of 
properties  for  which  services  will  be 
required;  an  estimate  of  the  fees  that 
would  be  paid  to  ERE  if  it  is  selected  to 
provide  such  services;  an  explanation  of 
the  potential  conflicts  of  interest 
involved  in  selecting  ERE;  an 
explanation  of  the  selection  process; 
and  a  description  of  the  terms  upon 
which  a  plan  may  withdraw  from  an 
Account. 

(3)  In  the  event  an  authorizing  plan 
fiduciary  of  any  plan  whose  assets  are 
invested  in  an  Account  submits  a  notice 
in  writing  to  Equitable  or  ERE,  as 
investment  manager,  at  least  IS  days 
prior  to  implementation  of  the  Property 
Services  Policy,  objecting  to  the 
implementation  of  the  Property  Services 
Policy,  the  plan  on  whose  behalf  the 
objection  was  tendered  will  be  given  the 
opportunity  to  terminate  its  investment 
in  the  Account,  without  penalty.  With 
the  exception  of  a  plan  which  has 
invested  in  a  closed-end  Account  under 
which  the  rights  of  withdrawal  from  the 
Accoimt  may  be  limited  as  provided  in 
the  plan's  written  agreement  to  invest  in 
the  Account,  if  written  objection  to  the 
Property  Services  Policy  is  submitted  tc 
Equitable  or  ERE  any  time  after  15  davs 
prior  to  implementation  of  the  Property 
Services  Policy  (or  after 
implementation),  the  plan  must  be  able 
to  withdraw  without  penalty,  within 
such  time  as  may  be  necessary  to  effect 
such  withdrawal  in  an  orderly  manner 
that  is  equitable  to  all  withdrawing 
plans  and  to  the  non-withdrawing 
plans.  However,  Equitable  or  ERE  need 
not  discontinue  operating  pursuant  to 
the  Property  Services  Policy,  once 
implemented,  by  reason  of  a  plan 
electing  to  withdraw  after  15  days  prior 
to  the  scheduled  implementation  date  of 
the  Property  Services  PoUcy.  Any  plan 
which  has  a  discretionary  asset 
management  arrangement  with 
Equitable  may  terminate  such 
arrangement  and  withdraw  from  an 
Account  at  any  time. 

(4)(a)  Equitable  or  ERE  shall  furnish 
the  authorizing  plan  fiduciary  and  the 
Independent  Fiduciary  acting  on  behalf 
of  the  plans  participating  in  the  Account 
with  the  Annual  Report  contaihing  the 
information  described  in  this  paragraph, 
not  less  frequently  than  once  a  year  and 
not  later  than  90  days  following  the  end 
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of  the  period  to  which  the  report  relates. 
Such  Annual  Report  shall  disclose  the 
total  of  all  fees  incurred  by  the  Account 
during  the  preceding  year  under 
contracts  with  ERE;  include  a 
description  of  the  properties  and  the 
services  that  have  been  performed  by 
ERE  for  an  Account:  and  delineate  the 
faes  that  are  Itntidpated  to  be  paid  to 
ERE  in  the  coming  year  for  services 
provided  by  these  entities  in  connection 
with  properties  held  by  an  Account.  The 
Annual  Report  will  contain  a 
description  of  a  method  for  the 
termination  of  the  multiple  services 
arrangement  (see  Section  11(5)),  and  for 
the  confirmation  and/or  removal  of  the 
Independent  Fiduciary  by  investing 
plans  in  the  Accounts.  The  Annual 
Report  will  also  contain  a  ballot 
regarding  reconfirmation  of  the 
Independent  Fiduciary,  which  is  to  be 
returned  to  Equitable.  In  this  respect,  at 
the  time  of  deUvery  of  each  Annual 
Report.  Equitable  will  specifically 
indicate  to  each  plan  that  the 
Independent  Fiduciary  may  be 
terminated  b j  a  vote  in  favor  of  such 
termination  by  the  holders  of  a  majority 
of  the  units  of  beneficial  interests  in  the 
Account  and  will  request  such  plan  to 
confirm  the  Independent  Fiduciary's 
appointment.  FoUowlng  a  plan's  receipt 
of  the  Annual  Report.  Equitable  may 
treat  a  plan's  foilure  to  return  the  ballot 
within  thirty  (30)  days  aftor  receipt  of  a 
request  for  reconfirmation  as  a  vote  in 
£avor  of  continued  retention  of  the 
Independent  Fidudarv. 

(b)  Equitable  or  ERE  receives 
confirmation  that  the  notice  and  the 
ballot  sent  to  the  authorizing  plan 
fiduciary  regaprding  the  continued 
retention  of  the  Independent  Fiduciary 
has  been  received  by  the  authorizing 
fiduciary  and  the  Independent 
Fiduciary.  The  methoa  used  to  confirm 
notice  to  the  authorizing  fiduciaries  and 
the  Independent  Fiduciary  must  be 
sufficient  to  ensure  that  the  authorizing 
fiduciaries  and  the  Independent 
Fiduciary  actually  receive  the  notice.  In 
all  cases,  return  receipt  for  certified 
mail,  printed  confirmation  of  facsimile 
transmissional  and  manifest  or  computer 
data  entries  of  independent  courier 
services  will  be  considered  acceptable 
methods  of  ccmfirming  receipt. 

(5)  The  multiple  services  arrangement 
for  an  Accoudt  shall  be  subject  to 
annual  confirmation  following  receipt  of 
the  Annual  Report,  pursuant  to  which 
the  arrangement  shall  be  terminated  by 
a  vote  in  favot  of  such  termination  by 
the  holders  of|a  majority  of  the  units  of 
beneficial  interests  in  the  Account.  In 
the  event  of  a  vote  to  terminate  the 
arrangement,  Squitable  shall  cease 
submitting  to  he  Independent  Fiduciary 


(as  defined  in  Section  W)  any  new 
proposals  to  engage  in  covered 
transactions  and  Equitable  will  not 
renew  or  extend  any  covered 
transactions.  Moreover,  within  180  days 
after  the  vote  of  the  contract  holders. 
Equitable  shall  cease  engaging  in  any 
existing  covered  transactions. 

(6)  (a)  Each  transaction  shall  be 
reviewed  and  approved  by  an 
Independent  Fiduciary.  However,  prior 
to  proposing  a  transaction  to  the 
Independent  Fiduciary,  Equitable  oir 
ERE  shall  first  determine  that  such 
transaction  is  in  the  best  interests  of  the 
Account. 

(b)  The  Independent  Fiduciary  shall 
negotiate  the  contracts  for  the  provision 
of  services  by  ERE.  The  Independent 
Fiduciary  shall  also  consider  the  cost  to 
the  Accoimt  of  such  fiduciary's 
involvement  in  connection  with  its 
consideration  of  whether  to  approve  the 
particular  transaction. 

(c)  The  Independent  Fiduciary  shall 
review,  as  applicable,  the  performance 
of  ERE  under  each  of  its  contracts  with 
the  Accounts  at  least  once  each  year  and 
shall  instruct  Equitable  and  ERE  of  any 
action  which  should  be  taken  by 
Equitable  on  behalf  of  the  Accounts 
with  respect  to  the  continuation, 
termination  or  other  exercise  of  ri^ts 
available  to  the  Account  under  the 
terms  of  the  contracts.  Equitable  will 
carry  out  such  instruction  firom  the 
Independent  Fiduciary  to  the  extent  it  is 
legal  and  permitted  by  the  terms  of  the 
service  provision  arrangement. 

(7)  (a)  The  terms  of  each  such 
arrangement  shall  be  in  writing  and 
miist  be  reviewed  by  the  Independent 
Fiduciary  prior  to  implementation. 

(b)  If  Equitable  or  ERE  hold  Accoimt 
properties  and  general  account 
properties  in  the  same  real  estate  market 
during  a  period  when  there  is  leasing 
competition  between  those  properties, 
ERE  will  hire,  during  such  period,  a 
third  party  leasing  agent  for  Account 
properties. 

(c)  In  the  case  of  any  emergency 
circimistances,  ERE  may  provide 
property  services  to  an  Account  for  a 
period  not  exceeding  90  days,  but  no 
compensation  may  be  paid  by  an 
Accoimt  for  such  services  without  the 
prior  approval  of  the  Independent 
Fiduciary. 

(8)  (a)  Equitable  and  ERE  shall  himish 
the  Independent  Fiduciary  with  any 
reasonably  available  information  which 
Equitable  reasonably  believes  to  be 
neces.sary  or  which  the  Independent 
Fiduciary  shall  reasonably  request  to 
determine  whether  such  approval  of  the 
transactions  described  above  should  be 
given  or  to  accomplish  the  Independent 


Fiduciary's  periodic  reviews  of  the 
performance  of  ERE  under  the  contracts. 

(b)  With  respect  to  ERE,  such 
information  will  include:  a  description 
of  the  Property  Services  Policy  for  the 
Account  and  the  plan  clients  investing 
therein;  a  description  of  the  real  estate 
services  which  are  required;  the 
qualifications  of  ERE  to  do  the  job;  a 
statement,  ^pported  by  appropriate 
factual  representations,  of  the  reasons 
for  Equitable's  belief  that  ERE  is 
qualified  to  provide  the  services;  a  copy 
of  the  propmed  arrangement  for  services 
and  the  terms  on  whidi  ERE  would 
provide  the  services;  the  reasons  why 
Equitable  believes  the  retention  of  ^E 
would  be  in  the  best  interests  of  the 
Account;  information  demonstrating 
why  the  fees  and  other  terms  of  the 
arrangement  are  reasonable  and 
comparable  to  fees  customarily  charged 
by  similar  firms  for  similar  services  in 
comparable  locales;  the  identities  of 
non-affiliated  service  providera  and  the 
terms  under  which  these  service 
providais  might  perform  the  services; 
and  in  any  case  that  it  is  determined 
that  the  jMoperty  manager  will  also 
provide  leasing  services.  Equitable  will 
disclose  whether  any  affiliated  property 
manager  under  consideration  by  the 
Independent  Fiduciary  is  a  property 
manager  to  any  properties  that  are  in 
competition  for  tenants  with  the 
property  for  which  ERE  is  under 
consideration. 

(9)  Seventy-five  percent  or  more  of  the 
units  of  beneficial  interests  in  an 
Account  must  be  held  by  plans  or  other 
investore  having  total  assets  of  at  least 
$50  million.  In  addition,  50  percent  or 
more  of  the  plans  investing  in  an 
Account  must  have  assets  of  at  least  $50 
million.  For  purposes  of  the  50  percent 
test  above,  a  group  of  plans  will  be 
counted  as  a  single  plan  if  either  the 
decision  to  invest  in  the  Account  (or  the 
decision  to  make  investments  in  the 
Account  available  as  an  option  for  an 
individually  directed  account)  is  made 
by  a  fiduciary  other  than  Equitable  who 
exercises  such  discretion  with  respect  to 
plan  assets  in  excess  of  $50  jnillion. 

(10)  (a)  Not  more  than  10  percent  of 
the  assets  of  a  plan  covering  employees 
of  Equitable  will  be  invested  in  an 
Account.  Notwithstanding  the 
foregoing,  this  percentage  requirement 
will  continue  to  be  satisfied  by  any  plan 
that  exceeds  the  10  percent  limitation  of 
this  subsection  provided  that  no  portion 
of  any  excess  results  from  an  increase  in 
the  assets  transferred  by  such  plan  to 
the  Accounts. 

(b)  Not  more  than  10  percent  of  the 
assets  of  an  Account  will  be  represented 
by  the  plans  covering  employees  of 
Equitable. 
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(c)  For  other  plans,  not  more  than  20 
percent  of  the  assets  of  each  such  plan 
can  be  invested  in  the  Accounts. 
Notwithstanding  the  foregoing,  this 
percentage  requirement  will  continue  to 
be  satisfied  by  any  plan  that  exceeds  the 
20  percent  limitation  of  this  subsection 
provided  that  no  portion  of  any  excess 
results  from  an  increase  in  the  assets 
transferred  by  such  plan  to  the 
Accounts.  Moreover,  this  20  percent 
limitation  shall  not  apply  to  any  plan 
which,  as  of  February  28, 1990,  the  date 
of  the  proposed  exemption  relating  to 
PTE  91-8.  had  more  than  20  percent  of 
its  assets  invested  in  the  Accounts 
provided  that  the  plan  makes  no 
additional  contribution  to  such 
Accounts  subsequent  to  that  date. 

(11)  At  the  time  the  transactions  are 
entered  into,  the  terms  of  the 
transactions  must  be  at  least  as  favorable 
to  the  Accoimts  as  the  terms  generally 
available  in  arm's  length  transactions 
between  unrelated  parties.  In  addition, 
the  compensation  paid  to  ERE  for 
services  under  its  contracts  with  any 
Account  must  not  exceed  payments  in 
an  arm's  length  transaction  between 
unrelated  pvties  for  comparable 
properties  in  similar  locales,  and  shall 
not  be  in  excess  of  reasonable 
compensation  within  the  meaning  of 
section  408(b)(2)  of  the  Act  and 
regulation  29  CFR  2550.408b-2. 

(12)  (a)  After  the  fifth  anniversary  of 
the  grant  of  this  exemption,  and  after 
the  beginning  of  each  subsequent  five- 
year  period,  ERE  will  prepare  a  survey 
of  property  management  and  leasing 
fees  for  the  properties  that  have  similar 
geographic  location  and  property  types 
to  those  held  by  the  Accounts.  The 
survey  will  include  data  regarding  the 
fees  that  have  been  charged  to  the 
Accounts  by  several  property 
management  firms  that  are  unaffiliated 
with  Equitable  or  ERE  for  services  that 
are  contemplated  by  the  exemption 
during  the  one  year  period  prior  to  the 
beginning  of  the  new  five-year  period. 
Also,  the  survey  will  include  data  as  to 
the  fees  paid  by  Equitable  or  ERE  for 
such  services  performed  for  the 
properties  not  held  by  the  Accounts 
during  the  same  period  and  other 
market  data  regarding  the  cost  of 
property  management  and  leasing 
services  by  geographic  location  and 
property  types. 

(b)  Hie  Independent  Fiduciary  will 
review  ERE's  internal  survey  referred  to 
in  (a)  above,  and  will  verify  the 
accuracy  of  the  data  by  independently 
reviewing  a  sampling  of  the  properties 
to  which  such  fees  apply.  Based  upon 
its  review  of  the  survey  and  its  own 
professional  resources  and  expertise,  the 
Independent  Fiduciary  will  determine  a 


typical  range  of  annual  fees  for  property 
management  and  leasing  services  for  the 
Accounts.  The  average  of  the  range,  as 
determined  from  sudi  survey,  will  serve 
as  the  basis  of  comparison  for 
determining  for  the  next  five-year 
period  whether  continuation  of  the 
property  management  and  leasing 
services  policy  (the  Property  Services 
Policy)  has  provided  cost  savings  to  the 
Accounts. 

(c)  Equitable  and  ERE  will 
demonstrate  to  the  Independent 
Fiduciary  at  the  end  of  the  applicable 
five-year  period  that  the  aggregate 
property  management  and  leasing  fees 
charged  to  each  Account  pursuant  to  the 
Property  Services  Policy  plus  the  cost  of 
the  services  of  the  Independent 
Fiduciary  under  the  exemption  that  are 
allocated  to  the  Accounts,  are  less  than 
the  fees  that  would  have  been  charged 
using  the  benchmark  rate  established  at 
the  beginning  of  the  five  year  period. 

(d)  "fhe  Independent  Fiduciary  will 
review  the  data  supplied  by  ERE  and,  to 
the  extent  considered  necessary  by  the 
Independent  Fiduciary,  data  collected 
from  the  Independent  Fiduciary's  own 
surveys,  and  will  document  its  findings 
and  analysis  of  such  cost  savings  in  a 
report  to  be  delivered  to  each  of  the 
plans  participating  in  the  Accounts 
within  90  days  after  the  end  of  the  five 
year  period  and  each  subsequent  five- 
year  period  and  prior  to  the 
implementation  of  the  annual 
confirmation  procedure  described  in 
paragraph  (5)  of  Section  n  with  respect 
to  such  period.  In  the  event  the 
Independent  Fiduciary  finds  that  cost 
savings  have  not  been  achieved  for  the 
Accounts,  it  will  not  approve  any 
additional  services  arrangements 
pursuant  to  the  Property  Services  Policy 
until  Equitable  and  ERE  have 
demonstrated  to  the  satisfaction  of  the 
Independent  Fiduciary  that  policies 
intended  to  assure  cost  savings  to  the 
Accounts  have  been  implemented  by 
Equitable  and  ERE.  The  survey,  the 
Independent  Fiduciary's  repor} 
reviewing  the  survey,  and  the  final 
report  of  the  Independent  Fiduciary 
analyzing  whether  cost  savings  had 
been  achieved  during  the  five  year 
period  to  which  the  survey  relates,  will 
be  maintained  by  Equitable  or  ERE  in 
accordance  with  the  recordkeeping 
requirements  of  Section  III. 

(13)  (a)  The  fees  paid  to  ERE  and/or 
its  affiliates  for  property  management 
services  provided  in  connection  with  a 
property  held  for  an  Account  shall  not 
exceed  for  any  one  year  period:  (1)  In 
the  case  of  property  management 
services  which  include  leasing  services, 
7  percent  of  the  overall  gross  receipts  of 
the  property;  and  (2)  in  the  ca.se  of 


property  management  services  which  do 
not  include  leasing  services,  4  percent 
of  the  overall  gross  receipts  of  die 

property. 

(b)  Where  a  property  manager  is  « 
separately  compensated  for  leasing 
services;  (1)  the  fee  for  new  leases  will 
not  exceed  7  percent  of  the  lease 
amount:  (2)  the  fee  for  renewal  leases 
will  not  exceed  2  percent  of  the  lease 
amount;  and  (3)  the  fee  for  leases  in 
which  outside  brokers  are  involved  will 
not  exceed  2.75  percent  of  the  lease 
amount. 

Section  III— Recordkeeping 

(1)  Equitable  or  ERE  will  maintain  for 
a  period  of  six  years  bom  the  date  of  the 
transaction,  the  records  necessary  to 
enable  the  persons  described  in 
paragraph  (2)  of  this  section  to 
determine  whether  the  conditions  of 
this  exemption  have  been  met.  Included 
in  these  records  maintained  by 
Equitable  or  ERE  will  be  written  records 
of  the  Independent  Fiduciary  which  had 
been  periodically  furnished  by  the 
Independent  Fiduciary  to  ERE  or 
Equitable  and  the  records  described  in 
paragraph  (12)  of  Section  II.  Such 
records  are  described  in  Parts  III  and  VI 
of  the  summary  of  facts  and 
representations  of  the  notice  of 
proposed  exemption  relating  to  PTE  91- 
8  and  in  paragraph  (12)  of  Section  II. 
However,  a  prohibited  transaction  will 
not  be  considered  to  have  occurred  if, 
due  to  circumstances  beyond 
Equitable's  or  ERE's  control,  the  records 
are  lost  or  destroyed  or  the  records  of 
the  Independent  Fiduciary  are  not 
maintained  or  produced  prior  to  the  end 
of  the  six-year  period. 

(2)  (a)  Except  as  provided  in 
subsection  (b)  of  this  paragraph  and 
notwithstanding  any  provisions  of 
subsections  (a)(2)  and  (b)  of  section  504 
of  the  Act,  the  records  referred  to  in 
paragraph  (1)  of  this  section  are 
unconditionally  available  at  their 
customary  location  for  examination 
during  normal  business  hours  by: 

(1)  Any  duly  authorized  employee  or 
representative  of  the  Department  and 
the  Internal  Revenue  Service; 

(2)  Any  fiduciary  of  a  plan  who  has 
authority  to  acquire  or  dispose  of  the 
interests  of  the  plan  in  the  Accounts  or 
any  duly  authorized  employee  or 
representative  of  such  fiduciary; 

(3)  Any  contributing  employer  to  any 
plan  that  has  an  interest  in  the  Accounts 
or  any  duly  authorized  employee  or 
representative  of  such  employer; 

(4)  Any  participant  or  beneficiary  of 
any  plan  participating  in  the  Accounts, 
or  any  duly  authorized  employee  or 
representative  of  such  participant  or 
beneficiary;  and 
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(5)  The  Independent  Fiduciary. 

(b)  None  of  the  persons  described  in 
subparagraphs  (2)-(5)  of  this  paragraph 
shall  be  authorized  to  examine  trade 
secrets  of  Equitable,  ERE  or  commercial 
or  financial  information  which  is 
privileged  or  confidential. 

Section  IV — toefinitions 

(1)  The  Accounts — The  Accounts  are 
Equitable 's  Separate  Account  No.  8, 
Separate  Account  No.  16-1,  Separate 
Account  No.  |6^n,  Separate  Account 
No.  16-III,  S6|)arate  Account  No.  16-IV, 
Separate  Account  No.  16-VII,  Separate 
Accounts  No$.  136. 141, 149  and  174  for 
the  IBM  Retirtaaent  Plan,  Investment 
Management  Account  No.  230  for  the 
Westinghouse  Electric  Corporation 
Pension  Plan:  and  such  other  pooled  or 
single-customer  accounts,  joint 
ventures,  general  or  limited 
partnerships  or  other  real  estate 
investment  vehicles  that  may  be 
established  by  Equitable  for  the 
investment  of  employee  benefit  plan 
assets  in  real  estate  related  investments 
to  the  extent  disposition  of  its  assets  is 
subject  to  the  discretionary  authority  of 
Equitable.       j 

(2)  Equitable — For  purposes  of  this 
exemption,  the  term  Equitable  includes 
Equitable  and/or  affiliates  of  Equitable 
as  defined  in  paragraph  (4)  of  this 
section  which  act  as  investment 
managers  with  respect  to  an  Account. 

(3)  ERE — For  purposes  of  this 
exemption,  the  term  ERE  includes  ERE 
and/or  affiliates  of  ERE  as  defined  in 
paragraph  (4)  of  this  section,  which 
provides  services  to  an  Account 
pursuant  to  thM  exemption. 

(4)  An  affiliate  of  a  person  means  any 
person  directly  or  indirectly,  through 
one  or  more  intermediaries,  controlling, 
controlled  by,  or  under  common  control 
with  the  person. 

(5)  The  tenrt  "control"  means  the 
power  to  exertise  a  controlling 
influence  over  the  management  or 
poUcies  of  a  person  other  than  an 
individual. 

(6)  Independent  Fiduciary — A  person 
who: 

(a)  is  not  an  laffiliate  [as  defined  in 
Section  IV(4)1  k)f  Equitable  or  ERE; 

(b)  is  not  an  {officer,  director, 
employee  of.  Or  partner  in.  Equitable  or 
ERE  [or  affiliates  thereof  as  defined  in 
SecUon  IVH)); 

(c)  is  not  a  corporation  or  partnership 
in  which  Equiiable  or  ERE  has  an 
ownership  interest  or  is  a  partner; 

(d)  does  not  have  an  ownership 
interest  in  Equitable  or  ERE,  or  its 
affiliates;       J 

(e)  is  not  a  fiduciary  with  respect  to 
any  plan  participating  in  an  Account; 
and 


(f)  has  acknowledged  in  writing 
acceptance  of  fiduciary  obligations  and 
has  agreed  not  to  participate  in  any 
decision  with  respect  to  any  transaction 
in  which  the  Independent  Fiduciary  has 
an  interest  that  might  affect  its  best 
judgment  as  a  fiduciary. 

For  purposes  of  this  definition  of . 
Independent  Fiduciary,  no  organization 
or  individual  may  serve  as  an 
Independent  Fiduciary  for  any  fiscal 
year  if  the  gross  income  received  by 
such  organization  or  individual  (or 
partnership  or  corporation  of  which 
such  organization  or  individual  is  an 
officer,  director,  or  10  percent  or  more 
partner  or  shareholder)  from  Equitable 
or  ERE,  or  their  affiliates,  (including 
amounts  received  for  services  as 
Independent  Fiduciary  under  any 
prohibited  transaction  exemption 
granted  by  the  Department)  for  that 
fiscal  year  exceeds  5  percent  of  its  or  his 
annual  gross  income  from  all  sources  for 
such  fiscal  year. 

In  addition,  no  organization  or 
individual  Who  is  an  Independent 
Fiduciary,  and  no  partnership  or 
corporation  of  which  such  organization 
or  individual  is  an  officer,  director  or  10 
percent  or  more  partner  or  shareholder, 
may  acquire  any  property  bom,  sell  any 
property  to  or  borrow  any  funds  from 
Equitable  or  ERE,  their  affiliates,  or  any 
Account  maintained  by  Equitable  or 
ERE,  their  affiliates,  during  the  period 
that  such  organization  or  individual 
serves  as  an  Independent  Fiduciary  and 
continuing  for  a  (leriod  of  6  months  after 
such  organization  or  individual  ceases 
to  be  an  Independent  Fiduciary  or 
negotiates  any  such  transaction  during 
the  period  that  such  organization  or 
individual  serves  as  Independent 
Fiduciary. 

This  proposed  exemption,  if  granted, 
is  subject  to  the  express  condition  that 
the  simimary  of  facts  and 
representations  set  forth  in  the  notice  of 
proposed  exemption  relating  to  PTE  91- 
8,  as  amended  by  this  notice  to  make 
permanent  as  modified  PTE  91-8 
accurately  describe,  where  relevant,  the 
material  terms  of  the  transactions  to  be 
consummated  pursuant  to  this 
exemption. 

Signed  at  Washington,  D.C..  this  30th  day 
of  August  1996. 

Ivan  StrasfeM, 

Director  of  the  Office  of  Exemption 
Determinations.  Pension  and  Welfare  Uenef its 
Administration,  U.S.  Department  of  Labor. 
[PR  Doc  96-22716  Filed  9-5-96;  8:45  am) 

BKXMQ  CODE  4510-29-P 


NUCLEAR  REGULATORY 
COMMISSION 

Docket  Na  STN  5(M56 

Commonwealth  Edison  Company; 
Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  for  a  Hearing 

The  U.S.  Nucleer  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
72,  issued  to  Commonwealth  Edison 
Company  (ComEd,  the  licensee),  for 
operation  of  the  Braidwood  Station, 
Unit  1,  located  in  Will  County,  Illinois. 

The  proposed  amendment  would 
revise  Technical  Specification  3/4.4.5  to 
allow  continued  operation  of  Unit  1  for 
the  remainder  of  Cycle  6,  provided  that 
the  projected  distributions  of 
indications  found  in  the  top  of  the 
steam  generators'  roll  transitions 
resulting  bom  the  reanalysis  of  previous 
non-destructive  testing  data  results  in  a 
probability  of  burst  less  than  1x10  -  2 
and  predicted  leakage  less  than  the  site 
allowable  leak  limit. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  October  7, 1996,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10  " 
CFR  Part  2.  Interested  persons  should 
consuh  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the 
Wilmington  Public  library,  201  S. 
Kankakee  Street,  Wilmington,  Illinois 
60481.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
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notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CTR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  resped  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 


limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  p>etition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toU-firee  telephone  call  to  Western 
Union  at  l-{800)  24ft-5100  (in  Missouri 
l-(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  Robert 
A.  Capra:  petitioner's  name  and 
telephone  number;  date  petition  was 
mailed;  plant  name;  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  j)etition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  and  to  Michael  I. 
Miller,  Esquire;  Sidley  and  Austin,  One 
First  National  Plaza,  Chicago,  Illinois 
60603,  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(1)  (i)-(v)  and  2.714(d). 

If  a  request  for  a  hearing  is  received, 
the  Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and 
50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  August  30, 1996, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street.  NW.,  Washington.  DC.  and  at  the 
local  public  document  room  located  at 
the  Wilmington  Public  library.  201  S. 
Kankakee  Street,  Wilmington,  Illinois 
B0481. 


Dated  at  Rockvilte,  Maryland,  this  4th  day 
of  September.  1996. 

For  the  Nuclear  Regulatory  Commission. 
Robert  A.  Capra, 

Director.  Project  Directorate  111-2,  Division 
of  Reactor  Projects— IWW.  Office  of  Nuclear 
Reactor  Regulation. 
[FR  Doc.  96-22947  Filed  9-5-«6;  8:45  am] 
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PEACE  CORPS 

Proposed  Information  Coll«ction 
Requests 

AGENCY:  Peace  Corps. 
action:  Notice  of  public  use  form 
review  request  to  the  Office  of 
Management  and  Budget. 

summary:  The  Associate  Director  for 
Management  invites  comments  on 
information  collection  requests  as 
required  pursuant  to  the  Paperwork 
Reduction  Act  (44  U.S.C.  chapter  35). 
This  notice  announces  that  the  Peace 
Corps  invites  the  general  public  and 
other  federal  agencies  to  take  this 
opportunity  to  comment  on  the 
continued  information  collection  below. 
A  copy  of  the  information  collection 
may  be  obtained  from  Susan  Gambino, 
Office  of  Medical  Services,  United 
States  Peace  Corps,  1990  K  Street.  NW, 
Washington.  DC  20526.  Ms.  Gambino 
may  be  contacted  by  telephone  at  (202) 
606-3481.  Comments  on  these  forms 
should  be  addressed  to  Victoria  Becker 
Wassmer,  Desk  Officer,  Office  of 
Management  and  Budget,  NEOB, 
Washington,  DC  20503. 

Information  Collection  Abstract 

Title:  Medical  History  and 
Examination  Forms. 

Need  For  and  Use  of  This 
Information:  This  collection  of 
information  is  necessary  to  comply  with, 
the  Peace  Corps  Act  (Section  5(e)) 
which  states  that  "applicants  for 
enrollment  shall  receive  such  health 
examinations  preparatory  to  their 
service  *  *   *  as  the  President  may 
deem  necessary  or  appropriate  *  *   *  to 
provide  the  information  needed  for 
clearance,  and  to  serve  as  a  reference  for 
any  future  Volunteer  medical  clearance, 
and  to  serve  as  a  reference  for  any  future 
Volunteer  disability  claim."  Peace  Corps 
uses  this  information  to  determine  the 
physical  and  mental  suitability  for 
service  as  a  Peace  Corps  Volunteer. 

Respondents:  Peace  Corps  Applicants. 

Respondents  Obligation  to  Reply: 
Mandatory. 

Burden  on  the  Public: 
Medical  History  Form  (PC  1789) 

a.  Annual  reporting  burden:  1.625  hrs. 
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b.  Annual  lecordkeeping  burden:  0 
hn. 

c.  Estimated  average  burden  per    . 
responst:  15  minutes. 

d.  Frequeocy  of  response:  One  time. 

e.  Estimated  number  of  likely 
respondents:  6,500. 

f.  Estimated  cost  to  respondents:  $3.04 
per. 

Medical  History  Form  (PC  1789) 

a.  Annual  reporting  burden:  3,000  hrs. 

b.  Annual  t^cordkraping  burden:  0 
hrs. 

c.  Estimated  average  burden  per 
response:  30  minutes. 

d.  Frequency  of  response:  Qoe  time. 

e.  Estimatacl  nimiber  of  likely 
respondents:  6,000. 

f.  Estimated  cost  to  respondents:  $6.08 
per. 

•  Responses  will  be  retuimed  by 
postage-paid  reply  mail. 

This  notice  Is  issued  in  Washington,  DC  on 
August  30. 1996. 

Ron  Conner, 

Acting  Associate  Director  for  ManagBment 
(PR  Doc.  96-23620  Filed  9-5-06;  8:45  am] 
MUMQ  COOC  «ti-oi-M 


Infonnatlon  Collection  Requests  Under 
0MB  Review 

AGENCY:  Peaoa  Corps. 
ACTION:  Notioe  of  public  use  form 
review  request  to  the  Office  of 
Management  and  Budget. 

SUMMARY:  The  Associate  Director  fbr 
Management  invites  comments  on 
information  c»llection  requests  as 
required  pursuant  to  the  Pai>erwork 
Reduction  A<}t  (44  U.S.C  chapter  35). 
This  notice  announces  that  the  Peace 
Corps  has  submitted  to  the  Office  of 
Management  and  Budget  a  request  to 
approve  the  oontinued  use  of  the 
Returned  Volunteer  and  Former  Staff 
Database  Card.  A  copy  of  the 
information  oollection  may  be  obtained 
from  Meredith  McClanahan,  Office  of 
Domestic  Programs,  United  States  Peace 
Corps,  1990  K  Street,  NW..  Washington, 
DC  20526.  Ms.  McClanahan  may  be 
contacted  by  telephone  at  (202)  606- 
9373.  Comments  on  these  forms  should 
be  addressed  to  Victoria  Becker 
Wassmer.  Desk  Officer,  Office  of 
Management  and  Budget,  NEOB, 
Washington,  tX:  20503. 

Information  (^llection  Abstract 

Title:  RPCV  and  Former  Staff  Database 
Card. 

Need  For  dad  Use  of  This 
Information:  feace  Corps  needs  this 

information  in  order  to  help  the  agency 
regain  and  maintain  contact  with  former 
Volunteers  an  d  Staff. 


Respondents:  Returned  Peace  Corps 
Volunteers  and  former  staff. 

Respondents  Obligation  to  Reply: 
Volimtaiy. 

Burden  on  the  Public: 

a.  Annual  reporting  burden:  3630 
hours. 

b.  Anmial  recordkeeping  burden:  0 
hours. 

c.  Estimated  average  burden  per 
response:  3  minutes. 

d.  Frequency  of  response:  Twice  a 
year. 

e.  Estimated  niunber  of  likely 
respondents:  110,000. 

f.  Estimated  cost  to  respondent-  $0.60. 

This  notice  is  issued  in  Washington,  DC  on 
August  30, 1996. 

Ron  Conner, 

Acting  Associate  Director  fm-  Management. 
(PR  Doc  96-22619  Filed  9-5-96;  8:45  am] 
■UMQ  coot  MSI-ei-M 


Infonnatlon  Collection  Requests  Under 
0MB  Review 

action:  Notice  of  public  use  form 
review  request  to  the  Office  of 
Management  and  Budget. 

SUMMARY:  Pursuant  to  the  Paperwork 
Reduction  Act  of  1981  (44  U.S.C, 
Chapter  35),  the  Peace  Corps  has 
submitted  to  the  Office  of  Management 
and  Budget  a  request  to  approve  the 
continued  use  of  Classroom  Speaker 
Form  to  be  used  by  the  World  Wise 
Schools  program.  A  copy  of  the 
information  collection  may  be  obtained 
form  Meredith  McClanahan,  Office  of 
World  Wise  Schools,  Peace  Corps,  1990 
K  St.  NW..  Washington  DC  20525.  Ms. 
McClanahan  may  be  called  at  (202)  606- 
9373.  Comments  on  this  form  should  be 
addressed  to  Victoria  Becker  Wassmer, 
Desk  Officer,  Officer  of  Management 
and  Budget,  NEOB,  Washington,  DC 
20503. 

Information  Collection  Abstract 

Title:  Classroom  Speaker  Form. 

Need  for  and  use  of  the  Information: 
This  form  is  completed  voluntarily  by 
educators  throughout  the  country.  Once 
returned  the  form  will  provide 
information  regarding  the  specific 
request  of  the  educator.  From  this, 
speakers  or  information  resources  will 
be  provided  from  a  willing  pool  of 
former  Peace  Corps  Volunteers.  The 
effort  to  involve  the  retiuned  Peace 
Corps  Volunteer  is  an  effort  to  fulfill  the 
third  goal  of  Peace  Corps  as  required  by 
Congressional  legislation  and  to 
enhance  the  Office  of  World  Wise 
Schools  global  education  program. 
Participation  in  the  World  Wise  School 
program  is  voluntary. 


Respondents:  All  parties  who  are 
interested  being  assisted  by  former 
Peach  Corps  Volimteers.  lliese  include 
educators  and  librarians  throughout  the 
public  and  private  school  systems. 

Respondents  obligation  to  reply: 
Voluntary. 

Burden  on  the  Public: 

a.  Annual  reporting  burden:  1,667  hrs. 

b.  Annual  record  keeping  burden:  520 
hrs. 

c.  Estimated  average  biirden  per 
response:  20  min. 

d.  Frequency  of  response:  One  time. 

e.  Estimated  nuimber  of  likely 
respondents:  5,000. 

f.  Estimated  cost  to  respondents: 
$4.57. 

This  notice  is  issued  in  Washington,  DC  on 
August  30, 1996. 

Ron  Conner, 

Acting,  Associate  Director  for  Management 
[FR  Doc.  96-22621  Filed  »-5-96;  8:45  am! 
BHJJNQ  COM  MSI-ei-M 


PRESIDENTIAL  ADVISORY 
COMMTTTEE  ON  GULF  WAR 
VETERANS'  ILLNESSES 

Meeting 

AGENCY:  Presidential  Advisory 
Committee  on  Gulf  War  Veterans' 
Illnesses. 

ACTION:  Notice  of  Open  meeting. 

SUMMARY:  Under  the  provisions  of  the 
Federal  Advisory  Committee  Act,  this 
notice  is  hereby  given  to  announce  an 
open  meeting  concerning  the 
Presidential  Advisory  Committee  on 
Gulf  War  Veterans'  Illnesses. 

DATES:  October  9, 1995,  9:00  a.m.-4:30 
p.m. 

PLACE:  Sheraton  Inn  Tampa  and 
Conference  Center,  7401  East 
Hillsborough  Avenue,  Tampa,  FL  33610. 

SUPPt.EMENTARY  INFORMATION:  The 
President  established  the  Presidential 
Advisory  Committee  on  Gulf  War 
Veterans'  Illnesses  by  Executive  Order 
12961,  May  26, 1995.  The  purpose  of 
this  committee  is  to  review  and  provide 
recommendations  on  the  full  range  of 
government  activities  associated  with 
Gulf  War  veterans'  illnesses.  The 
committee  reports  to  the  President 
through  the  Secretary  of  E)efense,  the 
Secretary  of  Health  and  Human 
Services,  and  the  Secretary  of  Veterans 
Affairs.  The  committee  members  have 
expertise  relevant  to  the  functions  of  the 
committee  and  are  appointed  by  the 
President  from  non-Federal  sectors. 
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Tentative  Agenda 

Wednesday,  Octobers.  1996 

9:00  a.m.    Call  to  order  and  opening 

remarks 
9:05  a.m.    Public  comment 
10:45  a.m.    Break 
11:05  a.m.    Staff  briefings  and 

Conmiittee  discussion  on  charter  and 

Final  Report 

12:15  p.m.    Lunch 

1:30  p.m.    Staff  briefings  and 

Conmiittee  discussion  on  charter  and 

Final  Report  (cont.) 

3:00  p.m.    Break 

3:15  p.m.    Staff  briefings  and 

Committee  discussion  on  charter  and 

Final  Report  (cont.) 

4:15  p.m.    Committee  and  staff 

discussion:  Next  steps 
4:30  p.m.    Meeting  adjourned 

A  final  agenda  will  be  available  at  the 
meeting. 

Public  Participation 

The  meeting  is  open  to  the  public. 
Members  of  the  public  who  wish  to 
make  oral  statements  should  contact  the 
Advisory  Committee  at  the  address  or 
telephone  number  listed  below  at  least 
five  business  days  prior  to  the  meeting. 
Reasonable  provisions  will  be  made  to 
include  on  the  agenda  presentations 
from  individuals  who  have  not  yet  had 
an  opportunity  to  address  the  Advisory 
Committee.  Priority  will  be  given  to 
Gulf  War  veterans  and  their  families. 
The  Advisory  Committee  Chair  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  People  who  wish 
to  file  written  statements  with  the 
Advisory  Committee  may  do  so  at  any 
time. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  E.  Kowalok,  Presidential 
Advisory  Committee  on  Gulf  War 
Veterans'  Ilhiesses,  1411  K  Street.  N.W.. 
suite  1000,  Washington,  DC  20005, 
Telephone:  (202)  761-0066,  Fax:  (202) 
761-0310. 

Dated:  September  3. 1996. 
CA.Bock. 

Federal  Register  Liaison  Officer,  Presidential 
Advisory  Committee  on  Gulf  War  Vetemns' 
Illnesses. 
(FR  Doc.  96-22806  Filed  9-5-96;  8:45  am] 

MLUNG  COOE  3610-7«-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  Na  IC-22190;  FNe  Na  812-1017q 

The  Lincoln  National  Life  Insurance 
Company,  et  ai. 

August  29, 1996. 

AQBICY:  U.S.  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 

APPUCANTS:  The  Lincoln  National  Life 
Insurance  Company  ("Lincoln  Life"), 
Lincoln  National  Variable  Annuity 
Account  L  ("Account  L"),  Lincohijjfe 
&  Annuity  Company  of  New  York 
("Lincoln  Life  of  NY"),  Lincoln  Life  & 
Annuity  Variable  Annuity  Account  L 
("Account  L^Y"),  and  LNC  Equity 
Sales  Corporation. 

RB.EVANT  ACT  SECTIONS:  Order  requested 
pursuant  to  Section  6(c)  of  the  1940  Act 
from  Sections  26(a)(2)(C)  and  27(c)(2)  of 
the  1940  Act. 

SUMMARY  OF  APPUCATION:  Applicants 
request  an  order  pursuant  to  Section 
6(c)  of  the  Investment  Company  Act  of 
1940  (1940  Act)  granting  exemptions 
from  Sections  26(a)(2)(C)  and  27(c)(2)  of 
the  1940  Act  to  permit  the  deduction  of 
a  mortality  and  expense  risk  charge  of 
1.20%  from:  the  assets  of  Accoimt  L  or 
Account  L-NY  (collectively,  the 
"Accounts")  in  connection  with  the 
offer  and  sale  of  certain  group  variable 
annuity  contracts  ("Contracts")  and  any 
contracts  ("Future  Contracts")  issued  in 
the  future  by  Lincoln  Lifis  or  Lincoln 
Life  of  NY  that  are  materially  similar  to 
the  Contracts;  the  assets  of  other 
separate  accounts  "Futiue  Accounts") 
established  in  the  future  by  Lincoln  Life 
or  Lincoln  life  of  NY  to  fund  Contracts 
and  Future  Contracts.  Exemptive  relief 
also  is  requested  to  the  extend  necessary 
to  permit  the  offer  and  sale  of  Contracts 
and  Future  Contracts  for  which  certain 
broker-dealers  other  than  LNC  Equity 
Sales  Corporation  serve  as  distributors 
and/or  principal  underwriters. 
FNJNQ  DATE:  The  application  was  filed 
on  Jime  3. 1996,  and  amended  and 
restated  on  August  28, 1996. 
HEARINQ  OR  NOTIFICATION  OF  HEARMQ:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC  and  serving  Applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
September  23, 1996,  and  should  be 
accompanied  by  proof  of  service  on 
Applicants  in  the  form  of  an  affidavit  or, 


for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  Secretary  of  the  SEC. 
ADDRESSES:  SEC,  Secretary.  450  Fifth 
Street.  N.W.,  Washington,  D.C.  20549. 
Applicants,  John  L.  Steinkamp,  Esq., 
Vice  President  &  Associate  General 
Counsel,  The  Lincoln  National  Life 
Insurance  Company,  1300  South  Clinton 
Street,  P.O.  Box  1110,  Fort  Wayne, 
Indiana  46801. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  P.  Macdonald,  Staff  Attorney,  or 
Patrice  M.  Pitts,  Special  Counsel,  Office 
of  Insurance  Products.  Division  of 
Investment  Management,  at  (202  942- 
0670. 

SUPPLBMBfTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the 
Public  Reference  Branch  of  the  SEC 

Applicants'  Representatioiis 

1.  Lincoln  Life,  a  stock  life  insurance 
company  incorporated  under  the  laws  of 
the  State  of  Indiana  in  1905,  is 
principally  engaged  in  the  sale  of  life 
insurance  and  annuity  policies.  Lincoln 
Life  is  wholly-owned  by  Lincoln 
National  Corporation,  a  publicly-held 
insurance  and  financial  services  holding 
company. 

2.  Account  L  was  established  by 
Lincoln  Life  as  a  separate  account  under 
the  laws  of  the  State  of  Indiana  in  1996, 
piu^uant  to  a  continuing  resolution  of 
Lincoln  Life's  board  of  directors. 

3.  Lincoln  Life  of  NY,  a  stock  life 
insurance  company  incorporated  luider 
the  laws  of  the  State  of  New  York,  in 
1996.  is  principally  engaged  in  the  sale 
of  life  insurance  and  annuity  policies  in 
the  state  of  New  York.  Lincoln  Life  of 
NY  is  a  wholly-owned  subsidiary  of 
Lincoln  Life. 

4.  Account  L-NY  was  established  as 

a  separate  investment  account  under  the 
laws  of  the  State  of  New  York  on  July 
24, 1996,  pursuant  to  a  resolution  of  the 
board  of  directors  of  Lincoln  Life  of  NY. 

5.  Lincoln  Life  and  Lincoln  Life  of  NY 
(collectively,  the  "Companies")  each 
will  offer  three  group  variable  annuity 
contracts — Group  Variable  Annuity  I, 
Group  Variable  Annuity  n,  and  Group 
Variable  Annuity  ID.  The  Contracts 
issued  by  Lincoln  Life  of  NY  are 
identical  in  all  relevant  respects  to  the 
Contracts  i^ued  by  Lincoln  Life,  but  for 
the  identity  of  the  insurance  company 
issuing  the  Contracts  and  the  separate 
accoimt  supporting  the  Contracts  and 
any  differences  relating  to  state  law 
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requirementf.  The  contracts  may  be 
purchased  With  an  initial  contribution 
in  connectiofi  with  retirement  plans  that 
qualify  for  E^orable  federal  income  tax 
treatment  as  well  as  in  connection  with 
retirement  plans  that  do  not  qualify  for 
such  treatmant. 

6.  Each  of  the  Accounts  consists  of 
subaccounts  C'Subaccounts").  Each 
Subaccount  Invests  net  contributions 
received  under  the  Contracts  in  shares 
of  one  or  mofe  of  the  investment 
portfolios  of  the  £>reyfus  Stock  Index 
Fund,  the  Dreyfus  Variable  Insurance 
Products  Fund,  the  Fidelity  Variable 
Insurance  Prpducts  Fund,  the  Fidelity 
Variable  bisi^rance  Products  Fund  U,  the 
Twentieth  Ontiuy  TQ  Portfolios,  Inc., 
the  T.  Rowe  Price  International  Series, 
Inc.,  the  Acacia  Capital  Corporation, 
and  such  other  registered  investment 
companies  ai  the  Companies  may  make 
available  under  their  Contracts  bom 
time  to  time  (each,  a  "Fund"),  or  any 
combination  thereof.  Each  Fimd  is  an 
open-end  management  investment 
company  and,  exce{>t  for  the  Dreyfus 
Stock  Index  Fund,  has  a  nimiber  of 
classes  or  series,  in  accordance  with 
Rule  18f-2  uoder  the  1940  Act. 

7.  The  Contracts  also  permit  premiimi 
payments  to  be  deposited  in  a 
guaranteed  interest  division  which  is 
part  of  the  general  account  of  Lincoln 
Lifia  or  Lincoln  Life  of  NY.  and  in  one 
or  more  Subaccounts.  During  the 
accumulation  period,  each  Company 
permits  transfers  of  all  or  part  of  a 
Contract  participant's  account  balance 
from  the  guaranteed  interest  division  to 
a  Subaccoimt;  from  any  one  Subaccount 
to  another,  or  frtnn  any  Subaccount  to 
the  guaranteed  interest  division. 

8.  LNC  Equity  Sales  Corporation 
serves  as  the  distributor  and  principal 
underwriter  of  the  Contracts  and  also 
may  serve  as  the  distributor  and 
principal  underwriter  of  Future 
Contracts.  LNC  Equity  Sales  Corporation 
is  registered  tinder  the  Securities 
Exchange  Act  of  1934  as  a  broker-dealer 
and  is  a  member  of  the  National 
Association  of  Seciirities  Dealers,  Inc. 
LNC  Eqmty  Stales  Corporation  is  an 
indirect  wholly-owned  subsidiary  of 
Lincoln  National  Corporation. 

9.  Broker-dealers  omer  than  LNC 
Equity  Sales  ^Iso  may  serve  as 
distributors  and  principal  underwriters 
of  the  Contracts  and  Future  Contracts. 
Any  such  other  broker-dealer  ("Future 
Broker-Dealer")  will  be  registered  under 
the  Securities!  Exchange  Act  of  1934  as 

a  broker-deaUr  and  will  be  a  member  of 
the  National  Association  of  Securities 
Dealers,  Inc. 

10.  Each  Company  deducts  $25  (or  the 
balance  of  a  CJontract  participant's 
accqunt,  if  leij)  per  year  from  each 


Contract  participant's  account  balance 
on  the  last  business  day  of  the  month  in 
which  a  participation  anniversary 
occura.  The  annual  administration 
charge  is  deducted  only  during  the 
accumulation  period.  Under  prescribed 
circumstances,  each  Company  may 
waive  or  reduce  the  annual 
administration  charge  under  a  Contract. 
In  addition,  a  Contractowner  may  pay 
the  annual  administration  charge  on 
behalf  of  the  participants  under  its 
Contract.  Applicants  represent  that  each 
Company  deducts  the  annual 
administration  charge  in  reliance  on 
Rule  26a-l  under  the  1940  Act,  and 
does  not  anticipate  any  profit  firom  this 
charge. 

11.  Tfie  Companies  do  not  deduct  a 
sales  charge  from  premium  payments 
made  under  Contracts,  but  do  deduct  a 
contingent  deferred  sales  charge 
("CDSC")  on  certain  hill  and  partial 
withdrawals  of  account  balance  by 
participants  in  Group  Variable  Annuity 
I  and  Group  Variable  Annuity  U 
contracts.  The  CDSC  is  designed  to 
cover  expenses  relating  to  the  sale  of 
Contracts,  including  commissions  and 
other  promotional  expenses.  During  the 
firat  six  Contract  years,  the  CDSC  imder 
a  Group  Variable  Annuity  I  Contract  is 
5%  of  the  gross  withdrawal  amoimt;  the 
CDSC  declines  1%  each  year  thereafter 
imtil  the  charge  is  0%  in  the  eleventh 
and  subsequent  years.  The  Companies 
may  impose  a  CDSC  of  up  to  6%  of  the 
gross  withdrawal  amount  on  certain 
total  and  partial  withdrawals  of  the 
account  balance  of  a  Group  Variable 
Annuity  n  Contract  participant. 

12.  Each  Company  will  waive  the 
CDSC  under  its  Group  Variable  Annuity 
I  and  Group  Variable  Annuity  II 
contracts  if,  at  the  time  of  the 
withdrawal  request,  the  Company 
receives  proof  necessary  to  verify  that: 
(a)  the  participant  has  attained  the  age 
of  59 V2;  (b)  the  participant  has  died;  (c) 
the  participant  nas  incurred  a  disability 
as  defined  under  the  Contract;  (d)  the 
participant  has  terminated  employment 
with  the  employer  (under  the  Group 
Variable  Annuity  n  contracts  the 
participant  also  must  be  at  least  55  years 
of  age).  Contractowners  of  Croup 
Variable  Annuity  I  or  Group  Variable 
Annuity  n  contracts  may  identify  other 
cinnmistances  under  which  a  CDSC  may 
be  waived — e.g.,  in  the  event  of 
"financial  hardship."  Contracts 
providing  such  additional  benefits  to 
participants  may  have  a  declared 
guaranteed  interest  rate  in  the 
guaranteed  interest  division  which  is 
lower  than  that  for  Contracts  not 
providing  such  benefits. 

13.  Eacn  Company  also  may  reduce  or 
eliminate  the  CDSC  under  any  Group 


Variable  Annuity  I  or  Group  Annuity  II 
contract  on  any  withdrawal  to  the  extent 
the  Company  anticipates  that  it  will 
incur  lower  sales  expenses  or  perform 
fewer  sales  services  because  of 
economies  arising  from  (i)  the  size  of  the 
group  covered  under  a  Contract,  (ii)  an 
existing  relationship  with  the 
Contractowner,  (iii)  the  utilization  of 
mass  enrollment  procedures,  or  (iv)  the 
performance  of  sales  functions  by  the 
Contractowner  which  the  Company 
would  otherwise  be  required  to  perform. 
Death  benefit  payments  and  amounts 
subject  to  annuitization  are  not  subject 
to  a  CDSC.  hi  no  event  will  a  CDSC, 
when  added  to  any  CDSC  previously 
imposed  as  a  result  of  a  prior 
withdrawal,  exceed  8.5%  of  the 
cumulative  contributions  to  a  Contract 
participant's  account. 

14.  Each  Company  imposes  a  daily 
charge  to  compensate  it  for  bearing 
certain  mortality  and  expense  risks  in 
connection  with  the  Contracts.  This 
charge  is  equal  to  an  efliactive  annual 
rate  of  1.20%  of  the  value  of  the  net 
assets  in  each  Account,  and  it  will  not 
increase.  Of  that  amount, 
approximately.95%  is  attributable  to 
mortality  risks,  and  approximately  .25% 
is  attributable  to  expense  rides. 

15.  The  mortality  risk  borne  by  each 
Company  arises  from  its  contractual 
obligation  to  make  annuity  payments 
regardless  of  how  long  all  annuitants  or 
any  individual  annuitant  may  live.  The 
expense  risk  assiuned  by  each  Company 
is  the  risk  that  the  Company's  actual 
administrative  costs  will  exceed  the 
amoimt  recovered  through  the  annual 
administration  charge.  If  the  mortality 
and  expense  risk  chai^ge  is  insufficient  ^ 
to  cover  actual  costs  and  assumed  risks, 
the  loss  will  fall  on  the  Company. 
Conversely,  if  the  charge  is  more  than 
sufficient  to  cover  costs,  any  excess  will 
be  profit  to  such  Company.  Each 
Company  may  realize  a  profit  from  the 
mortality  and  expense  risk  charges. 

16.  Each  Company  also  deducts  a 
charge  for  the  premium  taxes  paid  on 
contributions  to  a  Contract.  Various 
states  levy  a  premiiun  tax  charge 
currently  ranging  &Dm  .5%  to  4%  of 
premium  payments  on  variable  annuity 
contracts. 

17.  If  a  Contract  participant  should 
die  during  the  accumulation  period,  the 
Company  will  pay  the  greater  of  (a)  net 
contributions  or  (b)  the  Contract 
participant's  account  balance  less  any 
outstanding  loan.  Although  each 
Company  incura  a  risk  in  cormection 
with  this  death  benefit  guarantee,  there 
is  no  extra  charge  for  this  death  benefit. 
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Applicants'  Legal  Analysis  and 
Conditions 

1.  Section  6(c)  of  the  1940  Act 
authorizes  the  SEC  to  grant  an 
exemption  bom  any  provision,  rule  or 
regulation  of  the  1940  Act  to  the  extent 
such  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act  to  do  so. 

2.  Sections  26(a)(2)(c)  and  27(c)(2)  of 
the  1940  Act,  in  relevant  part,  prohibit 
a  registered  unit  investment  trust,  its 
depositor  or  principal  imderwriter,  bom 
selling  periodic  payment  plan 
certificates  unless  the  proceeds  of  all 
payments,  other  than  sales  loads,  are 
deposited  with  a  qualified  bank  and  are 
held  under  arrangements  which  prohibit 
any  payment  to  the  depositor  or 
principal  underwriter  except  a 
reasonable  fee,  as  the  SEC  may 
prescribe,  for  performing  bookkeeping 
and  other  administrative  duties 
normally  performed  by  the  bank  itself. 

3.  Applicants  seek  an  order  under 
Section  6(c)  of  the  1940  Act  granting 
exemptions  firam  Sections  26(a)(2)(C) 
and  27(c)(2)  of  the  1940  Act  to  the 
extent  necessary  to  permit  the 
deduction  of  a  mortality  and  expenses 
risk  charge  from  the  assets  of  the 
Accounts  and  Future  Accounts  under 
the  Contracts  and  Futiue  Contracts. 
Applicants  also  seek  exemptive  relief 
for  Future  Broker-Dealers  that  may  serve 
as  distributors  and/or  principal 
underwriters  for  Contracts  and  Future 
Contracts. 

4.  Applicants  state  that  the  terms  of 
the  relief  requested  with  respect  to  any 
Future  Contracts  funded  by  the 
Accounts  and  Future  Accounts  are 
consistent  with  the  standards  set  forth 
in  Section  6(c)  of  the  1940  Act. 
Applicants  represent  that  the  Future 
Contracts  will  be  materially  similar  to 
the  Current  Contracts.  Applicants  state 
that  without  the  requested  relief,  each 
Company  would  have  to  request  and 
obtain  exemptive  relief  for  the  Accoimts 
and  Future  Accounts  to  fund  each 
Futiu«  Contract.  Applicants  assert  that 
these  additional  requests  for  exemptive 
relief  would  present  no  issues  under  the 
1940  Act  not  already  addressed  in  this 
application,  and  the  requested  relief  is 
appropriate  in  the  public  interest 
because  the  relief  will  promote 
competitiveness  in  the  variable  annuity 
market  by  eliminating  the  Applicants' 
need  to  file  redundant  exemptive 
applications,  thereby  reducing 
administrative  expenses  and 
maximizing  efficient  use  of  resources. 


5.  Applicants  represent  that  the 
1.20%  mortality  and  expense  risk 
charge  under  the  Contracts  is  reasonable 
in  relation  to  the  risks  assumed  by  each 
Company  under  the  Contracts,  and  is 
within  the  range  of  industry  practice  for 
comparable  annuity  contracts,  based  on 
a  review  of  the  publicly  available 
information  regarding  products  of  other 
companies.  Each  Company  represents 
that  it  will  maintain  at  its  principal 
offices,  and  make  available  upon  request 
to  the  Commission  or  its  staff,  a 
memorandum  detailing  the  variable 
annuity  products  analyzed,  the 
methodology  used  in,  and  the  results  of, 
the  comparative  review. 

6.  Each  Company  represents  that, 
before  issuing  any  Future  Contracts,  it 
will  make  the  same  determinations  on 
the  same  basis  as  to  the  mortality  and 
expense  risk  charges  under  such 
contracts,  and  will  maintain  at  its 
principal  offices,  and  will  make 
available  upon  request  to  the 
Commission  or  its  staff,  a  memorandum 
setting  forth  in  detail  the  methodology 
used  in  making  such  determinations. 

7.  Applicants  acknowledge  that  the 
CDSC  may  be  insufficient  to  cover  all 
distribution  costs,  and  that  if  a  profit  is 
realized  from  the  mortality  and  expense 
risk  charge,  ail  or  a  portion  of  such 
profit  may  be  offset  by  distribution 
expenses  not  reimbursed  by  the  CDSC. 
Notwithstanding  this,  each  Company 
has  concluded  that  there  is  reasonable 
likelihood  that  the  proposed 
distribution  financing  arrangement 
made  with  respect  to  the  Contracts  and 
Future  Contracts  will  benefit  the 
Accounts  and  Future  Accounts, 
Contractowners  and  Futiue 
Contractowners,  and  Contract  and 
Futiue  Contract  participants.  The  basis 
for  such  conclusion  is  set  forth  in  a 
memorandum  which  will  be  maintained 
by  the  Company  at  its  home  office  and 
will  be  available  to  the  Commission  or 
its  staff  upon  request. 

8.  Each  Company  represents  that, 
before  issuing  Future  Contracts,  it  will 
conclude  that  there  is  a  reasonable 
likelihood  that  the  distribution 
financing  arrangements  proposed  for 
such  contracts  wrill  benefit  the  Accounts 
and  Future  Accounts,  Future 
Contractowners,  and  Future  Contract 
participants.  Each  Company  represents 
that  it  will  maintain  at  its  executive 
office,  and  will  make  available  upon 
request  to  the  Commission  or  its  staff,  a 
memorandum  setting  forth  the  basis  for 
such  conclusion. 

9.  The  Company  also  represents  that 
the  Accounts  and  Future  Accounts  will 
invest  only  in  underlying  investment 
companies  which  have  undertaken  to 
have  a  board  of  directors  or  a  board  of 


trustees,  as  applicable,  a  majority  of 
whom  are  not  "interested  persons"  of 
such  Accounts  and  Future  Accounts — 
within  the  meaning  of  Section  2(a)(19) 
of  the  1940  Act,  formulate  and  approve 
any  plan  under  Rule  12b-l  under  the 
1940  Act  to  finance  distribution 
expenses. 

Conclusion 

For  the  reasons  set  forth  above, 
Applicants  represent  that  the  requested 
exemptions  are  necessary  and 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  purposes  fairly  intended 
by  the  policy  and  provisions  of  the  1940 
Act. 

For  tlie  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarUnd. 
Deputy  Secretary. 

[FR  Doc.  96-22720  Filed  9-5-96;  8:45  ami 
BiuMO  oooc  mo-ei-M 


[Releaae  Na  36-26667] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
f'Acf) 

August  30, 1996. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Itefisrence. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
apphcation(s)  and/or  declaration(s) 
should  submit  their  views  in  Mrriting  by 
September  23. 1996,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s).  as  filed  or  as  amended. 
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may  be  granted  and/or  pennitted  to 
become  effective. 

Ento^gy  Corp.,  el  al.  (70-8899) 

Entergy  Corp.  ("Entergy"),  a  registered 
holding  company  located  at  639  Loyola 
Avenue.  New  Orleans,  Louisiana  70113, 
and  its  retail  public  utility  subsidiary 
companies.  Entergy  Arkansas,  Inc. 
("Arkansas").  425  West  Capitol  Avenue, 
Little  Rod,  Arkansas  72201,  Entergy 
Gulf  State*,  Inc.  ("Gulf  States").  350 
Pine  Street.  Beaumont,  Texas  77701, 
Entergy  Mississippi,  Inc. 
("Mississippi"),  30a  East  Pearl  Street. 
Jackson,  Mississippi  39201,  Entergy 
Louisiana,  Inc.  ("Louisiana"),  and 
Entergy  New  Orleans,  Inc.  ("New 
Orleans"),  both  located  at  639  Loyola 
Avenue.  New  Orleans,  Louisiana  70113 
(collectively,  "Operating  Companies"), 
as  well  as  System  Energy  Resources,  Inc. 
("System  Energy"),  a  generating  public 
utility  subsidiary  company  of  Entergy. 
Entergy  Operations.  Inc.  ("EOI").  a 
nuclear  management  public  utility  of 
Entergy,  both  of  1340  Edielon  Paricway. 
Jackson.  Mississippi  39213.  System 
Fuels.  Inc.  ("SFI").  a  nonutility 
subsidiary,  350  Pine  Street,  Beaumont, 
Texas  77701,  and  Entergy's  service 
company  subsidiary,  Entergy  Services. 
Inc.  ("ESI'0. 639  U^ola  Avenue.  New 
Orleans,  Louisiana  70113,  have  filed 
jointly  an  application-declaration  under 
sections  6(ia),  7,  9(a),  10.  and  12(b)  of  the 
Act  and  rules  43.  45  and  54  thereunder 
in  connection  with  short-term  debt 
financings. 

The  Operating  Companies  and  System 
Energy  propose,  through  November  30, 
2001,  to  borrow  throu^  the  Entergy 
System  Money  Pool  ^  and  to  issue  and 
sell  unsecured  short-term  notes  and 
commercial  paper  to  commercial  banks 
and  dealers  in  such  paper.  The 
maximum  amount  of  loans,  notes,  and 
commercial  paper  that  each  could  issue 
would  be  limited  as  follows:  Aricansas, 
$235  million;  Gulf  States,  $340  million; 
Louisiana,  $225  million;  Mississippi. 
$103  million;  New  Orleans.  $35  million; 
and  System  Energy,  $140  million. 

In  addition,  EOI,  ESI,  and  SFI 
propose,  through  November  30,  2001,  to 
borrow  through  the  Money  Pool,  to 
borrow  froin  Entergy,^  and/or  to  borrow 


■  The  Money  Pool  consists  of  avaiUble  funds, 
invested  by  tl|e  participating  Entergy  system 
companies,  wfiich  may  be  borrowed  by  the 
participants,  sxcluding  Entergy,  to  meet  their 
respective  interim  capital  needs. 

»  By  orders  dated  June  5,  1990  (HCAR  No.  25100), 
September  1?]  1991  (HCAR  No.  25376).  and  M.irch 
10,  1994  (HC^R  No.  26006),  EOI.  ESI  and  SFI, 
respectively,  vere  each  authorized  to  enter  a  loan 
agreement  wi|h  Entergy  (hereinafter  referred  to  for 
each  subsidiary  company  as  the  "EOI  Loan 
AgroonHMil."  tie  "E.SI  I.onn  Agrocmonl."  and  the 


from  commercial  banks.  Any  loan 
agreements  or  commitments  from  banks 
would  correspondingly  reduce  the 
amount  of  Entergy's  commitment  to 
EOI,  ESI  and  SFI  under  their  respective 
Loan  Agreements.  The  aggregate 
principal  amount  of  borrowings 
outstanding  at  any  one  time  fi^m  the 
Money  Pool,  Entergy,  and  banks  would 
be  limited  as  follows:  EOI,  $20  millicm; 
ESI.  $150  million:  and  SFI.  $95 
milllon.3 

The  Money  Pool  will  continue  to  be 
administered  on  behalf  of  the 
Participants  by  ESI  under  the  direction 
of  its  Treasurer.  The  Money  Pool 
consists  solely  of  available  funds  from 
the  Participants  (excluding  Entergy)  or 
otherwise  invested,  the  Participants  will 
not  bcHTow  funds  to  participate  in  the 
Money  Pool.  Enter<gy  will  invest 
available  funds  in.  but  under  no 
circumstances  will  be  permitted  to 
borrow  fimds  bom,  the  Money  Pool. 

The  Mcmey  Pool  will  be  managed  to 
match  the  available  cash  and  bcMTowing 
requirements  of  the  Participants  to 
minimize  the  need  for  loans  by  the 
Participants  frtnn  external  sources. 
NotMritnstanding  the  availability  of 
Money  Pool  funds,  the  Participants 
might  instead  make  short-term  loans  or 
issue  commercial  paper  to  mainhiin  a 
market  presence.  The  Operating 
Companies  and  System  Energy  will 
have  priority  on  borrowing  funds  bom 
the  Money  Pool;  EOI,  ESI  and  SFI  will 
be  permitted  to  borrow  through  the 
Money  Pool  only  if.  on  any  given  day. 
funds  remain  available. 

Certain  credit  agreements  of  System 
Energy  require,  al^ent  a  waiver,  that  its 
Money  Pool  borrowings  be  subordinated 
to  the  extent  that,  upon  the  occurrence 
of  certain  events  (such  as  a  default 
under  the  credit  agreements,  insolvency, 
bankruptcy,  liquidation,  or 
reorganization).  System  Energy  would 
not  be  permitted  to  pay  principal  or 
interest  on  Money  Pool  borrowings, 
unless  or  until  all  obligations  under  the 
credit  agreements  have  been  met  or 
otherwise  provided  for. 

ESI  will  invest  Money  Pool  funds  not 
loaned  to  Participants  and  allocate 
returns  on  the  investments  to  the 
Participants  on  a  pro  rata  basis  in 
accordance  with  their  respective 
interests  in  such  funds.  ESI  proposes  to 


"SFI  Loan  Agie«ment:"  collectively,  "Loan 
Agreements"). 

^  EOI  and  SFI  currently  can  borrow  up  to  $15 
million  and  $30  million,  respectively,  under  their 
respective  Loan  Agreements  with  Entergy.  In 
addition  lo  its  Loan  Agreement  with  Entergy,  SFI 
has  separately  authorized  credit  agreements  with 
Yasuda  Trust  &  Banking  Co..  Ltd.,  and  the  Bank  of 
American  National  Trust  and  Savings  Association, 
for  S4S  million  and  $20  million,  respoctivnly. 


invest  excess  funds  in  securities  exempt 
from  section  9(a)  of  the  Act  pursuant  to 
section  9(c)  of  the  Act  and  rule  40 
thereunder. 

The  Operating  Companies  and  System 
Energy  will  be  entitled  to  borrow,  on 
any  given  day,  an  amount  of  an  equal 
allocation  of  such  funds  among  the 
Participants.  Where  such  an  allocation 
would  provide  Participants  funds  in 
excess  of  its  or  their  requirements,  the 
excess  will  be  available  for  loans 
equally  allocated  among  the  remaining 
Participants.  To  the  extent  that  EOI.  ESI. 
and  SFI  are  permitted  to  borrow,  the 
funds  available  for  lending  will  be 
allocated  in  the  same  manner. 
Participants  that  borrow  will  borrow  pro 
rata  bom  Participants  that  loan  in  the 

Kroportion  that  the  total  amoimt  loaned 
y  tne  Participant  bears  to  the  total 
amount  then  being  loaned  through  the 
Money  Pool. 

Loans  from  the  investments  through 
the  Money  Pool  will  be  evidenced  on 
the  books  of  each  Participant.  All  loans 
will  be  payable  on  demand,  prepayable 
without  premium  or  penalty,  and  will 
bear  interest  equal  to  the  daily  weighted 
average  investment  rate.'*  If  there  are  no 
excess  Money  Pool  funds  to  invest,  the 
rate  of  interest  on  loans  bom  the  Money 
Pool  will  be  the  Daily  Federal  Fimds 
Efiective  Rate  quoted  by  the  Federal 
Reserve  Bank  of  New  York. 

The  Operating  Companies  and  System 
Energy  mi^t  establish  lines  of  credit 
with  commercial  banks,  either 
individually  or  on  a  consolidated  basis 
with  each  other  and  with  EOI,  ESI  and 
SFI  (together  with  Operating  Companies 
and  System  Enmgy,  the  "Borrowers"). 
The  Borrowers  will  issue  and  sell 
unsecured  short-tram  notes  payable 
within  one  year.  The  interest  on  each 
note  will  be  selected  by  the  Borrower 
from  among  four  options,  but  in  each 
instance  the  interest  rate  will  be 
comparable  to  rates  generally  prevailing 
tin  the  market  for  loans  with  similar 
terms  for  borrowers  with  comparable 
credit  quality.  The  notes  may,  at  the 
option  of  the  Borrower  or  under  certain 
circumstances  with  the  consent  of  the 
lender,  be  prepayable  without  premium 
or  penalty,  except  where  interest  rates 
are  tied  to  bank  certificate  of  deposits, 
the  eurodollar  market,  or  certain  bid 
rates. 

The  Borrower  might  pay  a 
commitment  fee.  which  will  be 
comparable  to  those  prevailing  in  the 
market  for  loans  to  borrowers  with 


■•The  "daily  weighted  average  investment  rate"  is 
deFined  as  the  aggregate  of  the  total  interest  payable 
on  all  investments  in  the  Money  Pool  portfolio 
(made  from  funds  not  loaned  to  Participants) 
multiplied  by  360  and  then  divided  by  the  total 
amnuni  invaslml  in  the  Money  Pool  (lorlfolio. 
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comparable  credit  quality.  Entergy 
proposes,  where  required,  to  guarantee 
bank  loans  for  EOI.  ESI  and  SFA,  up  to 
the  maximum  amoimt  each  is 
authorized  to  borrow. 

The  Operating  Companies  and  System 
Energy  might  issue  commercial  paper  in 
the  form  of  unsecured  notes  to  mature 
within  not  more  than  270  days,  not 
prepayable,  at  a  discoimt  not  in  excess 
of  the  then-prevailing  maximum 
discount  rate  for  comparable  paper.  The 
commercial  paper  will  be  re-sold,  with 
the  customary  discount,  on  a  nonpublic 
basis  to  commercial  banks,  insurance 
companies,  corporate  pension  funds, 
investment  trusts,  foimdation,  colleges 
and  university  funds,  municipal  and 
state  funds  and  other  Hnancial  and  non- 
financial  institutions  that  normally 
invest  in  commercial  paper. 

The  Operating  Companies  and  System 
Energy  propose  to  use  the  proceeds  from 
borrowings  from  the  Money  Pool  and 
the  issuance  of  short-term  notes  and 
commercial  paper  to  provide  interim' 
financing  for  construction  expenditures, 
to  meet  long-term  debt  maturities  and 
satisfy  sinking  fund  requirements,  as 
well  as  for  the  refunding,  redemption, 
purchase  or  other  acquisition  of  all  or  a 
portion  of  certain  outstanding  debt  for 
general  corporate  purposes.  EOI 
proposes  to  use  the  proceeds  to  finance 
its  interim  capital  needs.  ESI  proposes 
to  use  the  proceeds  for  the  repayment  of 
other  borrowings  and  to  fund  its  service 
company  activities.  SFI  proposes  to  use 
the  proceeds  to  repay  other  borrowings 
and  to  finance  its  fuel  supply  activities, 
including  acquiring,  owning  and 
financing  nuclear  materials,  related 
services,  and  the  acquisition  and 
ownership  of  fuel  oil  inventory.  None  of 
the  proceeds  authorized  herein  will  be 
used  to  invest  directly  or  indirectly  in 
an  exempt  wholesale  generator  or 
foreign  utility  company. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Mai^aret  H.  McFarland, 
Deputy  Secretary. 
|FR  Doc.  96-22813  Filed  9-5-96;  8:45  am) 

BILLING  CODE  8010-01-M 

[Ret.  No.  IC-22192;  FUe  No.  812-8958] 

The  Travelers  Insurance  Company,  et 
al. 

August  30, 1996. 

AQBICY:  The  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  application  for  an 
order  under  the  Investment  Company 
Act  of  1940  ("1940  Act"). 


APPUCANTS:  The  Travelers  Insurance 
Company  ("Travelers"),  the  Travelers 
Fund  QP  for  Variable  Annuities 
("Account")  and  Tower  Square 
Securities,  bic  ("Tower"). 
RB.EVANT  1940  ACT  SECTIONS:  Order 
requested  under  Section  6(c)  of  the  1940 
Act  granting  exemptions  from  Sections 
26(a)(2)(C)  and  27(c)(2)  of  the  1940  Act. 
SUMMARY  OF  THE  APPLICATION: 
Applicants  seek  an  order  under  Section 
6(c)  of  the  1940  Act  granting  exemptions 
from  sections  26(a)(2)(C)  and  27(c)(2)  to 
the  extent  necessary  to  permit  the 
deduction  of  a  morality  and  expense 
risk  charge  &t>m  the  assets  of  the 
Account  or  other  separate  accounts 
established  by  Travelers  in  the  future 
("Other  Accounts")  to  support  certain 
group  variable  annuity  contracts 
("Current  Contracts")  as  well  as  other 
variable  annuity  contracts  that  are 
materially  similar  to  the  Ciurent 
Contracts  ("Future  Contracts,"  together 
with  the  Current  Contracts, 
"Contracts").  Applicants  request  that 
such  exemptive  relief  extend  to  any 
broker-dealer  other  than  Tower  that  is 
afliliated  with  travelers,  is  registered  as 
a  broker-dealer  under  the  Securities 
Exchange  Act  of  1934,  and  may  serve  in 
the  future  as  principal  underwriter  of 
the  Contracts  ("Future  Underwriter"). 
FHJNQ  DATES:  The  application  was  filed 
on  January  23, 1996.  Amendments  to 
the  application  were  filed  on  July  31, 
1996,  August  15, 1996,  and  August  30, 
1996. 

HEARING  OR  NOTIFICATION  OF  HEARMQ:  An 
order  granting  the  application  will  be 
.  issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  Secretary  of 
the  SEC  and  serving  Applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
September  24, 1996,  and  should  be 
accompanied  by  proof  of  service  on 
Applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  ^tate  the  nature 
of  the  requestor's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  Commission. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W.,  Washington.  D.C.  20549. 
Applicants,  Kathleen  A.  McGah, 
Counsel  and  Assistant  Secretary,  The 
Travelers  Insurance  Company,  One 
Tower  Square,  Hartford,  Connecticut 
06183. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  C.  Amorosi,  Attorney,  or  Patrice 
M.  Pitts,  Special  Counsel,  Office  of 


Insurance  Products  (Division  of 
Investment  Management),  at  (202)  942- 
0670. 

SUPPt.BMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application;  the 
complete  application  is  available  for  a 
fee  from  the  Public  Reference  Branch  of 
the  SEC. 

Applicants'  Repreflentations 

1.  Travelers,  a  stock  life  insurance 
company  organized  in  Connecticut  and 
an  indirect  wholly-owned  subsidiary  of 
Travelers  Group  Inc.,  is  the  sponsor  and 
depositor  of  the  Account  and  will  be  the 
sponsor  and  depositor  of  any  Other 
Accoimt.  Travelers  is  licensed  to 
conduct  life  insurance  and  annuity 
business  in  all  states  of  the  United 
States,  the  District  of  Columbia,  Puerto 
Rico,  Guam,  the  U.S.  and  British  Virgin 
Islands  and  the  Bahamas. 

2.  The  Account  was  established  on 
December  25, 1995,  as  a  separate 
account  under  Connecticut  law  to  fund 
group  flexible  premium  deferred 
variable  annuity  contracts  and 
certificates.  The  Account  is  registered 
under  the  1940  Act  as  a  unit  investment 
trust  and  will  be  used  to  fund  the 
Contracts.  The  Account  is  divided  into 
27  subaccounts  (the  "Subaccounts"), 
each  of  which  will  invest  solely  in 
shares  of  a  registered  open-end 
management  investment  company  or 
portfolio  thereof. 

3.  Tower,  an  affiliate  of  Travelers  and 
an  indirect  wholly-owned  subsidiary  of 
Travelers  Group  Inc.,  is  the  distributor 
of  the  Current  Contracts.  Tower  is 
registered  as  a  broker-dealer  under  the 
Securities  Exchange  Act  of  1934  ("1934 
Act")  and  is  a  member  of  the  National 
Association  of  Securities  E)ealers,  Inc. 
Any  Future  Underwriter  will  be 
affiliated  with  Travelers  and  registered 
as  a  broker-dealer  under  the  1934  Act. 

4.  The  Current  Contracts  are  designed 
to  provide  retirement  payments  and 
other  benefits  for  persons  covered  under 
certain  retirement  plans  qualified  for 
federal  income  tax  advantages  available 
under  the  Internal  Revenue  Code  of 
1986,  as  amended,  and  for  persons 
covered  under  retirement  plans  that  do 
not  qualify  for  such  tax  advantages.  The 
Current  Contracts  may  be  sold  on  an 
allocated  or  unallocated  basis.  Purchase 
payments  under  the  Current  Contracts 
may  be  made  by  or  on  behalf  of  a 
participant  in  a  Current  Contract 
("Participant")  who  is  covered  under  a 
retirement  plan. 

5.  The  Current  Contracts  provide  for, 
among  other  things:  (a)  minimum 
purchase  payments:  (b)  allocation  of 
purchase  payments  to  one  or  more  of 
the  Account's  Subaccounts,  or  to  the 
fixed  account,  or  both;  and  (c)  .several 
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Hxed  and  variable  annuity  payment 
options.  In  addition,  a  death  benefit  is 
available  under  allocated  Current 
Contracts.  A  death  benefit  is  not 
available  under  unallocated  Current 
Contracts,  although  one  may  be  added 
to  the  unallocated  Current  Contracts  in 
the  future. 

6.  Under  the  death  benefit  for 
allocated  Current  Contracts,  if  the 
annuitant  ori  the  Current  Contract  o%vner 
dies  before  age  75  and  before  the 
maturity  date,  Travelers  will  pay  as  a 
death  benefit  an  amount  equal  to  the 
greater  of  (a)  or  (b)  below,  less  any 
appUcable  premium  tax: 

(a)  The  cash  value  of  the  Participant's 
individual  account;  or 

(b)  Total  fkurchase  payments  made  to 
the  Participapit's  individual  account, 
less  any  surrtenders  not  previously 
deducted. 

If  the  annuitant  or  the  Current 
Contract  owner  dies  on  or  after  age  75 
and  before  the  maturity  date.  Travelers 
will  pay  as  a  death  benefit  the  value  of 
the  Participant's  individual  accoimt, 
less  any  applicable  premium  tax  and 
any  surrendars  not  previously  deducted. 

7.  The  fieea  and  charges  assessed 
under  the  Civrent  Contracts  are  likely  to 
vary  &t)m  one  Current  Contract  to  the 
next  depending  on  the  size  of  the 
Current  Contract,  the  possible 
involvement  of  a  third  party 
administrator  ("TPA")  and  a 
competitive  bidding  process  which  may 
include  negotiation.  The  Current 
Contract  design  allows  Travelers 
maximum  fleDdbility.  within  the 
limitations  imposed  by  law  to  custom 
design  a  charge  structure  which  is  likely 
to  be  acceptable  to  a  prospective  Current 
Contract  owner.  The  application  sets 
forth  the  ma^dmum  levels  for  each  of  the 
types  of  sales  charges,  mortality  and 
expense  risk  charges,  administrative 
expense  charts  and  any  allocation  and 
transfer  fees. 

8.  In  most  oases,  only  one  of  two 
administrative  charges  will  apply  to 
allocated  Current  Contracts.  These 
charges  cannot  be  increased  during  the 
Ufe  of  the  Current  Contracts.  The 
charges  represent  reimbursement  of 
only  the  actual  administrative  costs 
expected  to  b^  incurred  over  the  life  of 
the  Current  Contracts  and  are  not 
designed  to  yjeld  a  profit.  Applicants 
will  rely  on  R^le  26a-l  in  deducting 
these  charges] 

9.  A  maximium  semiannual  policy  fee 
of  $15  may  be  deducted  from  each 
Participant's  ^dividual  account  during 
the  accumulation  period.  Travelers  also 
may  assess  an|  annual  administrative 
charge  to  compensate  it  for  certain 
administrative  and  operating  expenses 
of  the  underlying  fund.s.  The 


administrative  charge,  equal  to  a 
maximum  of  0.10%  annually,  may  be 
deducted  on  each  valuation  date  fiom 
amounts  held  in  the  underlying  funds. 
This  charge  will  apply  during  both  the 
accumulation  and  the  annuity  periods. 

10.  The  level  of  the  semiannual  policy 
fee  and  of  the  administrative  expense 
charge  during  the  accumulation  period 
(but  not  the  annuity  period)  is  subject  to 
negotiation.  In  determining  the  level  of 
the  semiannual  fee  and  the 
administrative  charge  during  the 
accumulation  period.  Travelers 
considers  the  following  fiactors:  (a)  the 
size  and  characteristics  of  the  Current 
Contract  and  the  group  to  which  it  is 
issued,  including  the  total  annual 
amount  of  the  purchase  payments  per 
Participant,  the  expected  turnover  of 
employees,  whether  the  Current 
Contract  owner  will  remit  purchase 
payment  allocations  electronically,  and 
any  other  factors  pertaining  to  the 
characteristics  of  the  group  or  the  plan 
which  may  enable  Travelers  to  reduce 
the  expense  of  administration;  (b) 
determination  of  Travelers'  anticipated 
expenses  in  administering  the  Current 
Contract,  such  as  billing  for  purchase 
payments,  producing  periodic  reports, 
providing  for  the  direct  payment  of 
Current  Contract  charges  rather  than 
having  them  deducted  firom  Current 
Contract  values,  and  any  other  factors 
pertaining  to  the  level  and  expense  of 
administrative  services  which  will  be 
provided  under  the  Current  Contract: 
and  (c)  the  involvement  of  a  TPA  and/ 
or  agent. 

11.  No  sales  charge  is  deducted  at  the 
time  purchase  payments  are  applied 
imder  the  Current  Contracts.  A 
contingent  defiarred  sales  charge  or  a 
surrender  charge,  as  negotiated,  will  be 
assessed  uf>on  certain  hill  or  partial 
surrenders.  The  amounts  obtained  fiom 
the  contingent  deferred  sales  charge  or 
surrender  charge  will  be  used  to  defi^y 
expenses  incurred  in  the  sale  and 
marketing  of  the  Current  Contracts. 

12.  A  sales  charge  may  apply  if  all  or 
part  of  the  Curr^t  Contract  value  is 
surrendered  during  the  first  eight  years 
following  a  purchase  payment.  The 
maximum  contingent  deferred  sales 
charge  is  5%  of  each  purchase  payment 
for  a  period  of  five  years  from  the  date 
the  purchase  payment  was  made.  The 
maximum  surrender  charge  is  5%  of  the 
amount  surrendered  for  the  first  two 
Current  Contract  years;  up  to  4%  in 
years  three  and  four;  up  to  3%  in  years 
five  and  six;  up  to  2%  in  years  seven 
and  eight  and  0%  in  the  ninth  year.  The 
surrender  charge  cannot  be  increased 
during  the  life  of  the  Current  Contracts. 
Travelers  does  not  expect  that  the 
contingent  deferred  salas  charge  will 


cover  sales  and  distribution  expenses 
inciured  in  connection  with  the  Current 
Contracts. 

13.  The  contingent  deferred  sales 
charge  and  the  surrender  charge  can  be 
reduced  or  restructuired  if  Travelers 
anticipates  that  it  will  incur  decreased 
sales-related  expenses  because  of  the 
nature  of  the  plan  lo  which  the  Current 
Contract  is  issued  or  the  involvement  of 
a  TPA.  When  considering  a  change  in 
the  sales  charges.  Travelers  will  take 
into  account:  (a)  the  expected  level  of 
initial  agent  or  "Travelere  involvement 
during  the  establishment  and 
maintenance  of  the  Current  Contract 
including  the  amount  of  enrollment 
activity  required,  and  the  amount  of 
service  required  by  the  Current  Contract 
owner;  (b)  Current  Contract  owner,  TPA 
or  agent  involvement  in  conducting 
ongoing  enrollment  of  subsequenUy 
eligible  Participants;  (c)  the  expected 
level  of  commission  "Travelers  may  pay 
to  the  TPA  or  agent  for  distribution 
expenses;  and  (d)  any  other  factors 
which  Travelera  anticipates  will 
increase  or  decrease  the  sales-related 
expenses  associated  with  the  sale  of  the 
Current  Contract. 

14.  To  compensate  Travelers  for 
assuming  certain  mortality  and  expense 
risks,  Travelera  will  deduct  a  mortality 
and  expense  risk  charge  equal,  on  an 
annual  basis,  to  1.20%  (approximately 
0.90%  for  mortaUty  risk  and  0.30%  for 
expense  risk)  of  the  average  daily  net 
assets  allocated  to  each  underlying 
fund. 

15.  The  mortality  and  expense  risk 
charge  is  subject  to  negotiation.  In 
determining  the  level  of  the  mortality 
and  expense  risk  charge,  Travelera  will 
consider  the  size  of  the  plan,  the 
number  of  employees,  plan  participants, 
and  the  demographics  of  the 
participants  which  may  reduce 
mortality  and  expense  risks  of  the  plan. 
Once  established,  this  charge  cannot  be 
increased  during  the  Ufe  of  the  Ciuront 
Contract. 

16.  Travelers  assumes  certain 
mortality  risks  by  its  contractual 
obligation  to  continue  to  make  annuity 
payments  for  the  life  of  the  annuitant 
under  annuity  obligations  that  involve 
life  contingencies.  This  assures  each 
annuitant  that  neither  the  annuitant's 
own  longevity  nor  an  improvement  in 
life  expectancy  generally  will  have  an 
adverse  effect  on  the  annuity  payments 
received  under  the  Current  Contracts. 
This  relieves  the  annuitant  bom  the  risk 
of  ouUiving  the  amounts  accumulated 
for  retirement.  Applicants  state  that 
these  amounts  are  guaranteed  for  the  Life 
of  the  Current  Contracts.  Travelera 
assumes  additional  mortality  and 
certain,  expense  risks  under  the  Current 
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Contracts  by  its  contractual  obligation  to 
pay  a  death  benefit  in  a  lump  sum  (or 
in  the  form  of  an  annuity  option)  upon 
the  death  of  the  annuitant  or  Current 
Contract  owner  prior  to  the  maturity  of 
the  Current  Contract. 

17.  Travelers  assumes  an  additional 
expense  risk  because  the  maximum 
administrative  charges  may  be 
insufficient  to  cover  actual 
administrative  expenses.  These  include 
the  costs  and  expenses  of:  (a)  processing 
purchase  payments,  death  claims, 
annuity  payments,  surrenders  and 
transfers;  (b)  periodic  and  other  reports; 
^c)  providing  on-line  information  about 
the  Current  Contracts;  (d)  calculating 
mortality  and  expense  risk  charges;  (e) 
preparing  voting  materials  and  tax 
reports;  (f)  updating  registration 
statements  for  the  Current  Contracts; 
and  (g)  actuarial  and  other  expenses. 

18.  If  the  mortality  and  expense  risk 
charge  and  the  administrative  expense 
charges  are  insunicient  to  cover  the 
expenses  and  costs  assumed,  the  loss 
will  be  borne  by  Travelers.  Conversely, 
if  the  amoimt  deducted  for  the  mortality 
and  expense  risk  proves  more  than 
sufficient,  the  excess  will  represent 
profit  to  Travelers.  Travelers  does  not 
expect  to  profit  from  administrative 
expense  charges  deducted  from  the 
Account  under  the  Current  Contracts; 
Travelers  does  expect  to  profit  from  the 
mortality  and  expense  risk  charge.  Any 
profit  realized  bom  this  charge  will  be 
available  to  Travelers  for  any  proper 
corporate  purpose,  including,  among 
other  things,  payment  of  distribution 
expenses. 

19.  Certain  state  and  local 
governments  impose  premium  taxes. 
Such  taxes  currently  range  from  0.5%  to 
5.0%  and  depend  on  the  state  of  the 
Current  Contract  owner's  residence  or 
the  state  in  which  the  Current  Contract 
was  sold.  A  deduction  for  premium 
taxes  may  be  made  when  a  Current 
Contract  is  purchased,  when  a  Current 
Contract  is  surrendered,  when 
retirement  payments  begin,  or  upon 
payment  of  a  death  benefit. 

20.  Prior  to  the  maturity  date,  all  or 
any  part  of  the  Current  Contract  value 
may  be  reallocated  among  the 
underlying  funds  without  fee,  penalty  or 
charge.  Applicants  state  that  there 
currently  are  no  restrictions  on  the 
frequently  of  transfers,  but  Travelers 
reserves  the  right  to  limit  transfers  to 
one  in  any  six-month  period; 

Applicant's  Legal  Analysis 

1.  Sections  26(a)(2)(C)  and  27(c)(2)  of 
the  1940  Act,  in  relevant  part,  prohibit 
a  registered  unit  investment  trust,  its 
depositor  or  principal  underwriter,  frtim 
.selling  periodic  payment  plan 


certificates  unless  the  proceeds  of  all 
payments,  other  than  sales  load,  are 
deposited  with  a  qualified  bank  and 
held  under  arrangements  which  prohibit 
any  payment  to  the  depositor  or 
principal  underwriter  except  a 
reasonable  fee,  as  the  Commission  may 
prescribe,  for  performing  bookkeeping 
and  other  administrative  duties 
normally  performed  by  the  bank  itself. 

2.  Section  6(c)  of  the  1940  Act 
authorizes  the  Commission,  by  order 
upon  application,  to  conditionally  or 
unconditionally  grant  an  exemption 
from  any  provision,  rule  or  regulation  of 
the  1940  Act  to  the  extent  that  the 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act. 

3.  Applicants  request  an  order  imder 
Section  6(c)  exempting  them  from 
Sections  26(a)(2)(C)  and  27(c)(2)  of  the 
1940  Act  to  the  extent  necessary  to 
permit  the  deduction  of  the  mortality 
and  expense  risk  charge  from  the  assets 
of  the  Account  or  Other  Account  that 
issue  the  Contracts.  Applicants  also 
request  that  such  relief  extend  to  any 
Future  Underwriter. 

4.  Applicants  submit  that  the  request 
for  future  relief  is  consistent  with  the 
standards  set  forth  in  Section  6(c)  of  the 
1940  Act.  Such  future  relief  will 
promote  competitiveness  in  the  variable 
annuity  market  by  eliminating  the  need 
for  Travelers  to  file  redundant 
exemptive  applications,  thereby 
reducing  administrative  expenses  and 
maximizing  the  efficient  use  of  its 
resources.  The  delay  and  expense 
involved  in  repeatedly  having  to  seek 
exemptive  relief  would  impair 
Travelers'  ability  effectively  to  take 
advantage  of  business  opportunities  as 
these  opportunities  arise.  If  Travelers 
were  required  repeatedly  to  seek 
exemptive  relief  with  resp)ect  to  the 
same  issues  addressed  in  this 
application,  investors  would  not  receive 
any  benefit  or  additional  protection 
thereby.  Rather,  Applicants  asserts, 
investors  may  be  disadvantaged  as  a 
result  of  Travelers;  increased  overhead 
expenses. 

5.  Applicants  represent  that  even  the 
maximum  level  of  the  mortality  and 
expense  risk  charge  xmder  the  Contracts 
is  reasonable  in  relation  to  the  risks 
assiuned  by  Travelers  under  the 
Contracts  and  is  within  the  range  of 
industry  practice  for  comparable 
variable  annuity  contracts.  Applicants 
state  that  Travelers  has  reviewed 
publicly-available  information  about 
other  annuity  products,  taking  into 
consideration  such  factors  as:  estimated 
costs,  now  and  in  the  future;  guaranteed 


minimum  death  benefits;  minimum 
initial  and  subsequent  purchase 
payments;  other  contract  charges;  the 
manner  in  which  charges  are  imposed; 
market  sector;  investment  options  under 
contracts;  and  availability  of  the 
Contract  for  use  in  connection  viath 
qualified  and  nonqualified  plans. 
Applicants  state  that  Travelers  will 
maintain  at  its  principal  office,  and 
make  available  on  request  of  the 
Conunission  or  its  sta^,  a  memorandum 
setting  forth  in  detail  the  variable 
annuity  products  analyzed  and  the; 
methodology  used  in,  and  the  results  of, 
its  comparative  review. 

6.  Applicants  acknowledge  that  the 
surrender  charge  may  be  insufficient  to 
cover  all  costs  relating  to  the 
distribution  of  the  Contracts  and  that,  if 
a  profit  is  realized  from  the  mortality 
and  expense  risk  charge,  all  or  a  portion 
of  the  profit  may  be  offset  by 
distribution  expenses  not  reimbursed  by 
the  contingent  deferred  sales  charge.  In 
such  circumstances,  a  portion  of  the 
mortality  and  expense  risk  charge  might 
be  viewed  as  providing  for  a  portion  of 
the  cost  relating  to  distribution  of  the 
Contracts. 

7.  Notwithstanding  the  foregoing, 
Travelers  has  concluded  that  there  is  a 
reasonable  likelihood  that  the  proposed 
distribution  financing  arrangements 
used  in  connection  with  the  Contracts 
will  benefit  the  Account,  Other 
Accounts,  and  owners  of  the  Contracts. 
The  basis  for  such  conclusion  is  set 
forth  in  a  memorandum  that  will  be 
maintained  by  Travelers  at  is  principal 
officer  and  will  be  available  to  the 
Commission  or  its  staff  upon  request. 

8.  Travelers  represents  that  the 
Account  and  Other  Accounts  will  invest 
only  in  underlying  mutual  funds  which, 
in  the  event  they  should  adopt  any  plan 
pursuant  to  Rule  12b-l  under  the  1940 
Act  to  finance  distribution  expenses, 
would  have  such  a  plan  formulated  and 
approved  by  a  board  of  directors,  a 
majority  of  the  members  of  which  are 
not  "interested  person"  of  such  fund 
within  the  meaning  of  Section  2(a)(19) 
ofthe  1940  Act. 

Conclusion 

Applicants  submit  that,  for  the 
reasons  stated  in  the  application,  the 
requested  exemptions  from  Sections 
26(a)(2)(C)  and  27(c)(2)  of  the  1940  Act 
to  deduct  the  mortality  and  expense  risk 
charge  under  the  Contracts  are 
necessary  and  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policies  and 
provisions  ofthe  1940  Act. 
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For  the  Qommission,  by  the  Division  of 
Investment!  Management,  pursuant  to 
delegated  authority. 

Margwret  H-  McFarland, 

Deputy  Secfetary. 

IFR  Doc.  9^22719  Piled  9-5-96;  8:45  am) 
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[QBlaaie  Nb.  34-37826;  FN*  No.  SR-MSRB- 
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Self-Rogulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  t>y 
the  Municipal  Securities  Ruiemaidng 
Board  Retoting  to  Tetetnarfceting  Rules 

August  30,  $996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  •  <Jotice  is  hereby  given  that  on 
July  30, 19196,  the  Municipal  Securities 
Rulemaking  Board  ("Boanl"  or 
"MSRB")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  U,  and  m  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commissiqn  is  publishing  this  notice  to 
solicit  coniments  on  the  proposed  rule 
change  fro^  interested  persons. 

I.  Self-Regalatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  MSRB  is  filing  herewith  a 
proposed  mle  change  relating  to 
telemarketing  rules.  Below  is  the  text  of 
the  proposed  rule  change.  Proposed  new 
language  is  underlined;  propc»ed 
deletions  aie  in  brackets. 

Rule  G-39.  Telemarketing 

No  broker,  dealer  or  municipal 
securities  diealer  or  person  associated 
with  a  broker,  dealer  or  municipal 
securities  dealer  shall: 

(a)  make  outbound  telephone  calls  to 
the  residence  of  any  person  for  the 
purpose  ofisoliciting  the  purchase  of 
municipal  Securities  or  related  services 
at  any  time<  other  than  between  8  a.m. 
and  9  p.m.  tocal  time  at  the  called 
person 's  location,  without  the  prior 
consent  of  the  person;  or 

(b)  make  an  outbound  telephone  call 
to  any  person  for  the  purpose  of 
soliciting  t/je  purchase  of  municipal 
securities  ot  related  services  without 
disclosing  promptly  and  in  a  clear  and 
conspicuow;  manner  to  the  called 
person  the  following  information: 

(i)  the  id^tity  of  the  caller  and  the 
firm; 

(ii)  the  te  ephone  number  or  address 
at  which  th » caller  may  be  contacted; 
and 


i15lI..S.r..  §7Bs(b)(l). 


(Hi)  that  the  purpose  of  the  call  is  to 
solicit  the  purchase  of  municipal 
securities  or  related  services. 

(c)  The  prohibitions  of  paragraphs  (a) 
and  (b)  shall  not  apply  to  telephone 
calls  by  any  person  associated  with  a 
broker,  dealer,  or  municipal  securities 
dealer,  or  another  associated  person 
acting  at  the  direction  of  such  person  for 
the  purpose  of  maintaining  and 
servicing  the  accounts  of  existing 
customers  of  the  broker,  dealer  or 
municipal  securities  dealer  under  the 
control  of  or  assigned  to  such  associated 
person: 

(i)  to  an  existing  customer  who.  within 
the  preceding  twelve  months,  has 
effected  a  securities  transaction  in,  or 
made  a  deposit  of  funds  or  securities 
into,  an  account  that,  at  the  time  of  the 
transaction  or  the  deposit,  was  under 
the  control  of  or  assigned  to.  such 
associated  person; 

(ii)  to  an  existing  customer  who 
previously  has  effected  a  securities 
transaction  in,  or  made  a  deposit  of 
funds  or  securities  into,  an  account  that, 
at  the  time  of  the  transaction  or  deposit, 
was  under  the  control  of  or  assigned  to. 
such  associated  person,  provided  that 
such  customer's  account  has  earned 
interest  or  dividend  income  during  the 
preceding  twelve  months,  or 

(iii)  to  a  broker,  dealer  or  municipal 
securities  dealer. 

For  the  purposes  of  paragraph  (c),  the 
term  "existing  customer"  means  a 
customer  for  who  the  broker,  dealer  or 
municipal  securities  dealer,  or  a 
clearing  broker  or  dealer  on  behalf  of 
such  broker,  dealer  or  municipal 
securities  dealer,  carries  an  account. 

Rule  G-21.  Advertising 

(a)  De^tion  of  "Advertisement."  For 
purposes  of  this  rule,  the  term 
"advertisement"  means  any  material 
(other  than  listings  of  oHierings) 
published  or  designed  for  use  in  the 
public,  including  electronic,  media,  or 
any  promotional  literature  designed  for 
dissemination  to  the  public,  including 
any  notice,  circular,  report,  market 
letter,  form  letter,  telemarketing  script 
or  reprint  or  excerpt  of  the  forgoing.  The 
term  does  not  apply  to  preliminary 
official  statements  or  official  statements, 
but  does  apply  to  abstracts  or 
summaries  of  official  statements, 
offering  circulars  and  other  such  similar 
documents  prepared  by  [municipal 
securities]  brokers,  dealers  or  municipal 
securities  dealers. 

(b)-(e)  No  change. 


Rule  G-8.  Books  and  Records  to  be 
Made  by  Brokers,  Dealers  and 
Municipal  Securities  Dealers 

(a)  Description  of  Books  and  Records 
Required  to  be  Made.  Except  as 
otherwise  specifically  indicated  in  this 
rule,  every  broker,  dealer  and  municipal 
securities  dealer  shall  make  and  keep 
current  the  following  books  and  records, 
to  the  extent  applicable  to  the  business 
of  such  broker,  dealer  or  municipal 
securities  dealer: 

(i)-{xviii)  No  change. 

(xix)  Telemarketing  Requirements. 

(A)  Each  broker,  dealer  and  municipal 
securities  dealer  shall  make  and 
maintain  a  centralized  do-not-call  list  of 
persons  who  do  not  wish  to  receive 
telephone  solicitations  from  such 
broker,  dealer  or  municipal  securities 
dealer  or  its  associated  persons. 

(B)  No  broker,  dealer  or  municipal 
securities  dealer  or  person  associated 
with  such  broker,  dealer  or  municipal 
securities  dealer  shall  obtain  from  a 
customer  or  submit  for  payment  a 
check,  draft  or  other  form  of  negotiable 
paper  drawn  on  a  customer's  checking, 
savings,  share,  or  similar  account, 
without  that  person's  express  written 
authorization,  which  may  include  the 
customer's  signature  on  the  negotiable 
instrument. 

(b)-(e)  No  change. 

(f)  Compliance  with  Rule  17a-3. 
Brokers,  dealers  and  municipal 
securities  dealers  other  than  bank 
dealers  which  are  in  compliance  with 
rule  17a-3  of  the  Commission  will  be 
deemed  to  be  in  compliance  with  the 
requirements  of  this  rule,  provided  that 
the  information  required  by 
subparagraph  (a)(iv)(D)  of  this  rule  as  it 
relates  to  uncompleted  transactions 
involving  customers;  paragraph  (a)(viii); 
paragraph  (a)(xi);  paragraph  (a)(xii); 
paragraph  (a)(xiii);  paragraph  (a)(xiv); 
paragraph  (a)(xv);  paragraph  (a)(xvi); 
[and]  paragraph  (a)(xviii);  and 
paroffvph  (aHxix)  shall  in  any  event  be 
maintained. 

Rule  G-9.  Preservation  of  Records 

(a)  No  change. 

(b)  Records  to  be  Preserved  for  Three 
Years.  Every  (municipal  securities] 
broker,  dealer  and  municipal  securities 
dealer  shall  preserve  the  following 
records  for  ^  period  of  not  less  than 
three  years: 

(i}-(ix)  No  change. 

(x)  all  records  of  deliveries  of  rule  G- 
32  disclosures  required  to  be  retained  as 
described  in  rule  G-8(a)(xiii):  [and] 

(xi)  the  records  to  be  maintained 
pursuant  to  rule  G-8(a)(xv); 

(xii)  the  authorization  required  by  rule 
G-S(a)(xix)(B):  and 
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(xiii)  each  advertisement  from  the 
date  of  each  use. 
(cMg)  No  change. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Pmposed  Rule 
Change 

1.  Purpose 

Introduction  and  Background 

Under  the  Telemarketing  and 
Consumer  Fraud  and  Abuse  Prevention 
Act  ("Telemarketing  Act"),  which 
became  law  in  August  1994,  the  Federal 
Trade  Commission  adopted  detailed 
regulations  ("FTC  rules")  to  prohibit 
deceptive  and  abusive  telemarketing 
acts  and  practices  that  became  effective 
on  December  31, 1995.  The  FTC  rules, 
among  other  things,  (i)  require  the 
maintenance  of  "do-not-call"  lists  and 
procedures,  (ii)  prohibit  abusive, 
annoying,  or  harassing  telemarketing 
calls,  (ii)  prohibit  abusive,  aimoying,  or 
harassing  telemarketing  calls,  (iii) 
prohibit  telemarketing  calls  before  8 
a.m.  or  after  9  p.m.,  (iv)  require  a 
telemarketer  to  identify  himself,  the 
company  he  works  for,  and  the  purpose 
of  the  call,  and  (v)  require  express 
written  authorization  or  other  verifiable 
authorization  firom  the  customer  before 
use  of  negotiable  instruments  called 
"demand  drafts."  ' 


*  Pursuant  to  the  Telephone  Consumer  Protection 
Act,  the  Federal  Communications  Commission 
("FCC")  adopted  rules  in  December  1992  that, 
among  other  things,  (t)  prohibit  cold-calls  to 
residential  telephone  customers  before  8  a.m.  or 
after  9  p.m.  (local  time  at  the  called  party's  location) 
and  (2)  require  persons  or  entities  engaging  in  cold- 
calling  to  institute  procedures  for  maintaining  a 
"do-not-call"  list  that  includes,  at  a  minimum,  (a) 
a  written  policy  for  maintaining  the  do-not-call  list, 
(b)  training  personnel  in  the  existence  and  the  use 
thereof,  (c)  recording  a  consumer's  name  and 
telephone  number  on  the  do-not-call  list  at  the  lime 
tlie  request  not  to  receive  calls  is  made,  and 
retaining  such  information  on  the  do-not-call  list  for 
a  period  of  at  least  ten  years,  and  (d)  requiring 
telephone  solicitors  to  provide  the  called  party  with 
Iho  nama  of  the  individual  callor.  the  name  of.  the 


While  the  FCC  rules  are  applicable  to 
brokers,  dealers  and  municipal 
securities  dealers  that  engage  in 
telephone  solicitation  to  market  their 
products  and  services,  those  regulations 
cannot  be  enforced  by  either  the  SEC  or 
the  securities  self-regulatory 
organizations  ("SROs").  The  FTC  rules 
expressly  do  not  apply  to  brokers, 
dealers,  and  other  securities  industry 
professionals.  Under  the  Telemarketing 
Act,  the  SEC  is  required  either  to        > 
promulgate  or  to  require  the  SROs  to 
promulgate  rules  substantially  similar  to 
the  FTC  rules,  unless  the  SEC 
determines  either  that  such  rules  are  not 
necessary  or  appropriate  for  the 
protection  of  investors  or  the 
maintenance  of  fair  and  orderly  markets 
or  that  existing  federal  seciirities  laws  or 
SEC  rules  already  provide  for  such 
protection.3  The  staff  of  the  SEC  has 
advised  the  MSRB  that  it  believes  that 
additional  rulemaking  is  necessary  to 
satisfy  the  requirements  of  the 
Telemarketing  Act.  The  Board  intends 
to  implement  requirement  (ii) 
referenced  above  by  issuing  an 
interpretation  that  such  conduct  is 
violative  of  existing  rules  and 
implement  requirements  (i)  and  (iii)-{v) 
by  amending  its  rules.^ 


person  or  entity  on  whose  behalf  the  call  is  being 
made  and  a  telephone  number  or  address  at  which 
such  person  or  entity  may  be  contacted.  57  PR 
4«333  (codified  at  47  CFR  §64.1200).  With  certain 
limited  exceptions,  the  l=tX  rules  apply  to  all 
residential  telephone  solicitations,  including  those 
relating  to  securities  transactions.  Id.  The  term 
"telephone  solicitation"  refers  to  the  initiation  of  a 
telephone  call  or  message  for  the  purpose  of 
encouraging  the  purchase  or  rental  of,  or  investment 
in,  property,  goods,  or  services,  which  is 
transmitted  to  any  person,  other  than  with  the 
called  person's  express  invitation  or  permission,  or 
to  a  person  with  whom  the  caller  has  an  established 
business  relationship,  or  by  tax-exempt  non-profit 
organization.  Id. 

'Specifically,  SecUon  3(d)(1)(B)  of  the 
Telemarketing  Act  provides  that  the  Commission  is 
not  required  to  promulgate  a  rvie  under  Section 
3(d)(lMA)  if  it  determines  that  (i)  federal  securities 
laws  or  rules  adopted  by  the  Commission 
thereunder  provide  protection  from  deceptive  and 
other  abusive  telemarketing  by  persons  described  in 
Section  3(d)(2)  substantially  similar  to  that 
provided  by  rules  promulgated  by  the  Federal  Trade 
Commission  under  Section  3(a)  or  (ii)  a  rule 
promulgated  by  the  Commission  is  not  necessary  or 
appropriate  in  the  public  interest,  or  for  the 
protection  of  investors,  or  would  be  inconsistent 
with  the  maintenance  of  fair  and  orderly  markets, 
15  U.S.C.  56102(d)(1)(B). 

<The  Board  intends  to  implement  the 
requirement  in  (ii)  referenced  above  by  issuing  an 
interpretation  that  abusive  telemarketing  calls  are 
inconsistent  with  just  and  equitable  principles  of 
trade.  At  its  )uly  1996  meeting,  the  Board 
authorized  an  interpretive  notice  of  rule  G-17,  on 
fair  dealing,  to  clarify  that  the  use  of  threats, 
intimidation,  or  profane  or  ob.srene  language.  ,Tnd 
calling  a  person  repeatedly  or  continuously,  with 
intent  to  annoy,  abuse,  or  harass  the  called  party, 
is  inconsistent  with  just  and  equitable  principles  of 
trade.  The  Board  intends  to  publish  this  notice  in 
the  noar  future. 


Description  of  Proposed  Amendments 
Do  Not  Call  List 

As  noted  above,  the  Commission  is 
required  by  the  TelemaHceting  Act  to 
promulgate,  or  require  the  SROs  to 
promulgate,  rules  substantially  similar 
to  the  FTC  rules,  unless  existing  rules 
provide  substantially  similar  protection 
in  securities  transactions,  or  such 
additional  rules  otherwise  are  not 
necessary  or  appropriate.  Brokers, 
dealers  and  municipal  securities  dealers 
who  engage  in  telephone  solicitation  to 
market  their  products  and  services  are 
subject  to  the  requirements  of  the  rules 
of  the  FCC  relating  to  telemarketing 
practices  and  the  rights  of  telephone 
consumers  and  shall  refer  to  FCC  rules 
for  specific  restrictions  on  telephone 
solicitations.  This  includes,  but  is  not 
limited  to,  the  requirmnents  to  make 
and  maintain  a  list  of  persons  who  do 
not  want  to  receive  telephone 
soUcitations.  The  proposed  rule  change 
amends  rule  G-8,  on  books  and  records, 
so  that  each  broker,  dealer  and 
municipal  securities  dealer  that  engages 
in  telephone  solicitation  to  market  its 
products  and  services  is  required  to 
make  and  maintain  a  centralized  do-not- 
call  list  of  persons  who  do  not  wish  to 
receive  telephone  solicitations  from  a 
broker,  dealer  or  municipal  securities 
dealer  or  a  person  associated  with  a 
broker,  dealer  or  municipal  securities 
dealer. 

Time  Limitations  and  Disclosure 

The  proposed  rule  change  adds 
proposed  rule  G-39,  on  telemarketing. 
Paragraph  (a)  prohibits  a  broker,  dealer 
or  municipal  securities  dealer  or  a 
person  associated  with  a  broker,  dealer 
or  municipal  securities  dealer  from 
making  outbound  telephone  calls  to  a 
member  of  the  public's  residence  for  the 
purpose  of  soliciting  the  purchase  of 
mimicipal  securities  or  related  services 
at  any  time  other  than  between  8  a.m. 
and  9  p.m.  local  time  at  the  called 
person's  location,  without  the  prior 
consent  of  the  person.  Paragraph  (b) 
requires  such  broker,  dealer  or 
mimicipal  securities  dealer  or  a  person 
associated  with  a  broker,  dealer  or 
municipal  securities  dealer  to  promptly 
disclose  to  the  called  person  in  a  clear 
and  conspicuous  manner  the  caller's 
identity  and  firm,  the  telephone  number 
or  address  at  which  the  caller  may  be 
contacted,  and  that  the  purpose  of  the 
call  is  to  sohcit  the  purchase  of 
mimicipal  securities  or  related  services. 

Paragraph  (c)  to  proposed  rule  G-39 
creates  exemptions  from  the  time-of-day 
and  disclosure  requirements  of 
paragraphs  (a)  and  (b)  for  telephone 
calls  by  associated  persons,  or  another 
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associated  person  acting  at  the  direction 
of  such  associated  persons,  for  purposes 
of  maintaining  and  servicing  existing 
customers  assigned  to  or  under  the 
control  of  such  associated  persons,  to 
certain  categories  of  "existing 
customers. "  Paragraph  (c)  defines 
"existing  customer"  as  a  customer  for 
whom  the  broker,  dealer  or  municipal 
securities  dealer,  or  a  clearing  broker  or 
dealer  on  behalf  of  such  broker,  dealer 
or  municipal  securities  dealer,  carries 
an  account.  Proposed  subparagraph 
(c)(i)  exempts  such  calls  to  an  existing 
customer  who,  within  the  preceding 
twelve  months,  has  effected  a  securities 
transaction  in,  or  made  a  deposit  of 
funds  or  securities  into,  an  account 
under  the  control  of  or  assigned  to  such 
associated  person  at  the  time  of  the 
transaction  or  deposit.  Proposed 
subparagraph  (c)(ii)  exempts  such  calls 
to  an  existiog  customer  who,  at  any 
time,  has  effected  a  securities 
transaction  in,  or  made  a  deposit  of 
funds  or  securities  into  an  account  that 
was  under  the  control  of  or  assigned  to 
such  associated  person  at  the  time  of  the 
transaction  or  deposit,  as  long  as  such 
customer's  «ccoimt  has  earned  interest 
or  dividend  income  during  the 
preceding  twelve  months.  Proposed 
subparagraph  (c)(iii)  exempts  telephone 
calls  to  a  broker,  dealer  or  municipal 
securities  doaler. 

Subparagraphs  (c)  (i)  and  (ii)  together 
delude  only  some  calls  to  existing 
customers  from  the  time-of-day  and 
disclosure  requirements  of  the  proposed 
rule.  An  associated  person,  or  another 
associated  person  acting  at  the  direction 
of  such  associated  person,  may  contact 
a  customer  without  complying  with  the 
requirements  of  the  rule  if  the  customer 
has  effiscted  a  transaction  or  made  a 
deposit  during  the  past  year  into  an 
accoiint  conftrolled  by  such  associated 
person,  or  if  the  customer  has  effected 
a  transactioa  or  made  a  deposit  at  any 
time  into  an  account  controlled  by  such 
associated  person  and  the  customer's 
account  has  earned  interest  or  dividend 
income  during  the  past  year.  Therefore, 
calls  to  certain  older  or  inactive 
accounts  that  fall  outside  these 
parameters  would  not  be  covered  by  the 
exemption. 

The  Telemarketing  Act  specifically 
requires  the  SEC  to  establish  rules  or 
require  the  $ROs  to  promulgate 
telemarketing  rules  consistent  with  the 
legislation,  unless  the  SEC  determines 
that  the  federal  securities  laws  or  SEC 
rules  provide  protection  firom  abusive 
telemarketirlg  similar  to  the  rules 
adopted  by  the  FTC  or  that  a  rule  by  the 
SEC  is  not  necessary  in  the  public 
interest.  The  Board  believes  that  it  is 
both  appropriate  and  neces.sary  to  create 


an  exemption  for  calls  to  a  class  of 
customers  for  whom  personal  and 
timely  contact  with  a  dealer  is 
important,  particularly  in  the  emerging 
environment  of  24-hour  trading  and 
trading  in  multiple  time  zones  across 
the  United  States  where  prompt  contact 
with  customers  to  respond  to  market 
developments  may  be  necessary. 
Specifically,  the  Board  believes  that  the 
failure  to  create  such  an  exemption 
would  be  harmful  for  those  securities 
customers  for  whom  the  need  exists  to 
be  called  in  a  timely  manner  on  certain 
occasions,  and  thus  inconsistent  with 
the  mandate  of  the  Telemarketing  Act. 
The  Board,  however,  also  believes  that 
an  exemption  for  existing  customers 
should  not  extend  to  all  customers,  and 
should  not  cover  calls  to  those 
customers  whose  accounts  do  not  meet 
certain  minimum  levels  of  activity. 

Demand  Draft  Authorization  and 
Recordkeeping 

The  proposed  rule  change  amends 
rule  G-8,  on  books  and  records,  to 
prohibit  a  member  from  obtaining  fitim 
a  customer  ot  submitting  for  payment  a 
check,  draft,  or  other  form  of  negotiable 
paper  drawn  on  a  customer's  checking, 
savings,  share,  or  similar  account 
("demand  draft")  without  that  person's 
express  written  authorization,  which 
may  include  the  customer's  signature  on 
the  instrument.  The  proposed  rule 
change  to  rule  G-9,  on  preservation  of 
records,  requires  the  retention  of  such 
authorization  for  a  period  of  three  years. 
A  "demand  draft"  is  a  method  for 
obtaining  funds  from  a  customer's  bank 
account  without  that  person's  signature 
on  a  negotiable  instrument.  The 
customer  provides  a  potential  payee 
with  bank  account  identification 
information  that  permits  the  payee  to 
create  a  piece  of  paper  that  will  be 
processed  like  a  check,  including  the 
words  "signature  on  file"  or  "signature 
pre-approved"  in  the  location  where  the 
customer's  signature  normally  appears. 
Most  potential  payees  obtain  a  written 
authorization  for  the  use  of  such  a 
demand  draft,  but  the  FTC  found  that  in 
certain  cases  only  oral  authorization 
was  provided  by  the  customer.  The  new 
language  in  rule  G-6(a)(xix)  is  drawn 
substantially  from  the  FTC  rule,  with 
the  difference  that  the  proposed  rule 
change  required  that  the  customer 
provide  written  authorization  of  a 
negotiable  instnunent,  in  comparison  to 
the  FTC  rule  which  would  permit  both 
written  and  oral  authorization.'  The 
provision  in  the  proposed  rule  for 
demand  drafts  is  only  intended  to 


reflect  and  implement  the  same 
requirement  as  set  forth  in  the  FTC  rule. 

Telemarketing  Scripts 

The  FTC  rules  contain  a 
recordkeeping  requirement  that  all 
substantially  different  telemarketing 
scripts  be  retained.  The  Board  is 
amending  its  definition  of 
"advertisement,"  in  rule  G-21,  to 
include  "telemarketing  scripts"  within 
that  definition.  Thus,  the  associated 
record  retention  requirement  for 
advertisements  contained  in  the 
proposed  change  to  rule  G-9(b){xiii),  on 
record  retention,  will  require  dealers  to 
retain  telemarketing  scripts  for  three 
years. 

The  Board  is  also  amending  the 
definition  of  "advertisement"  to  include 
"electronic"  messages  sent  via 
computer.  The  inclusion  of  the  term 
"electronic"  within  the  definition  of 
"advertisement"  is  intended  to  apply  to 
communication  available  to  all  network 
subscribers  including  items  displayed 
over  network  bulletin  boards,  and  it  is 
intended  to  apply  to  messages  sent 
directly  to  individuals  or  targeted 
groups. 

2.  Statutory  Basis 

The  Board  believes  the  proposed 
change  is  consistent  with  Section 
15B(b)(2)(C)  of  Act.e  which  provides 
that  the  Board's  rules  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  municipal  securities,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  fi^e  and  open  market  in 
municipal  securities,  and,  in  general,  to 
protect  investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  MSRB  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 


'S310..1ofFTCRiilo.s. 
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within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicttation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Comments  particularly  are  requested  as 
to  whether  the  proposed  rule  change 
satisfies  the  requirements  of  the 
TelemaritLeting  Act.  Persons  making 
written  submissions  should  file  six 
copies  diereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  N.W..  Washington.  D.C. 
20540:  Copies  of  the  submissions,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  Board's  principal  offices.  All 
submissions  should  refer  to  File  No. 
SR-MSRB-96-06  and  should  be 
submitted  by  September  27, 1996. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  200.30-3(a)(12). 
Maiyarat  H.  McFu-Und, 
Deputy  Secretary. 

(FR  Doc  96-22814  Piled  9-5-96;  8:45  am] 
BNJJNO  oooc  me-ei-M 
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Setf-Regulatory  Organizalion; 
Phlladeiphia  Depository  Trust 
Company,  Notice  of  Riing  and  Order 
Granting  Accelerated  Partial 
Permanent  Approval  aitd  Accelerated 
Partial  Temporary  Approval  of  a 
Proposed  Rule  Ctiange  Se«king 
Permanent  Approval  of  the  inter- 
Depository  Delivery  Procedures  and 
tlie  Participants  Fund  Formulas 

August  30, 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),!  notice  is  hereby  given  that  on 
July  26. 1996.  the  Philadelphia 
Depository  Trust  Company  ("Philadep") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  (File  No.  SR- 
Philadep-96-14)  as  described  in  Items  I 
and  n  below,  which  items  have  been 
prepared  primarily  by  Philadep.  The 
Commission  is  publishing  this  notice 
and  order  to  solicit  comments  from 
interested  persons  and  to  grant 
accelerated  permanent  approval  of  the 
portion  of  the  proposed  rule  change 
relating  to  inter-depository  deUvery 
procedures  and  to  grant  accelerated 
temporary  approval  through  December 
31. 1996,  of  the  portion  of  the  proposed 
rule  change  relating  to  Philadep 's 
participants  fund  formulas. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Tenns  of  Subatance  ai 
the  Pit^maed  Rule  Qiange 

The  proposed  rule  change  seeks 
permanent  approval  of  Philadep's  inter- 
depository  delivery  procedures  and  of 
Philadep's  participants  fund  formulas. 
The  Commission  previously  granted 
partial  temporary  approval  to  a 
proposed  rule  change  establishing 
Philadep's  procedures  for  inter- 
depository  deliveries  and  Philadep's 
participants  fund  formulas  as  part  of  the 
conversion  of  Philadep's  money 
settlement  system  fitim  a  next-day  funds 
settlement  ("NDFS")  to  a  same-day 
funds  settlement  ("SDFS")  system.^ 

n.  Self-Regulatory  Oi^ganization's 
Statement  of  the  Purpoae  of,  and 
Statutory  Basis  for,  tlie  Pn^osed  Rule 
Change 

In  its  filing  with  the  Commission. 
Philadep  included  statements 
concerning  the  piupose  of  and  basis  for 
the  proposed  rule  change  and  discussed 


1 15  U.S.C  78»{b)(l)  (1988). 

*  Securities  Exchange  Act  Release  No.  36876 
(February  22, 1996),  61  FR  7641  [SR-Philadep-9S- 
08)  (order  granting  partial  temporary  approval  and 
partial  permanent  af^Mwal  of  a  pn^Kwed  rule 
cliange). 


any  comments  that  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below. 
Philadep  has  prepared  simimaries,  set 
forth  in  sections  (A),  (B),  and  (Q  below, 
of  the  most  significant  aspects  of  such 
statements.3 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

On  February  22. 1996,  Philadep 
converted  its  processing  environment 
bom  an  NDSF  system  to  an  SDFS 
system.  In  an  effort  to  reduce  risk  in  an 
SDFS  settlement  environment,  the  Stock 
Clearing  Corporation  of  Philadelphia 
("SCCP")  and  Philadep  implemented  a 
new  system  and  new  controls  with 
enhanced  processing  capabilities.  The 
Commission  approved  Philadep's  SDFS 
system  on  a  permanent  basis  for  all 
aspects  of  the  filing  except  the 
participants  fund  formulas  and  the 
inter-depository  delivery  procedures.* 

1.  Inter-Depository  Delivery  Procedures 

When  processing  a  participant's 
delivery  to  The  Depository  Trust 
Company  ("DTC"),  Philadep  employs 
an  immcKiiate  update  technique 
whereby  a  delivering  participant's 
security  position,  collateral,  and 
settlement  account  are  immediately 
updated  if  the  delivering  participant  has 
sufficient  secorities  and  collateral  to 
allow  the  delivery  to  be  completed.  The 
delivering  participant's  position  is 
reduced  by  the  qtiantity  of  securities 
deUvered,  its  settlement  accoimt  is 
credited  for  the  settlement  value  of  the 
transaction,  and  its  collateral  monitor  is 
increased  by  the  settlement  credit 
received  and  reduced  by  the  collateral 
value  of  the  securities  delivered 
(provided  the  securities  being  delivered 
are  part  of  the  participant's  collateral 
position). 

Once  a  delivery  satisfies  Philadep's 
risk  management  controls  and 
completes  at  Philadep  {e.g.,  the 
participant  has  sufficient  securities  to 
make  the  delivery  and  the  participant's 
collateral  monitor  mil  not  become 
negative  because  of  the  delivery), 
Philadep  send  the  delivery  to  DTC 
where  it  is  subject  to  DTC's  internal  risk 
management  controls.  In  certain 
instances,  DTC's  internal  risk 
management  controls  will  prevent  a 
delivery  from  completing  [i.e.,  the 
receiving  participant  does  not  have 
sufficient  collateral  or  the  receipt  would 


'  The  Commission  has  modified  the  teict  of  the 
summaries  submitted  by  Philadep. 
*  Supra  note  2. 
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cause  the  participant  to  exceed  its  net 
debit  cap)  and'will  cause  the  delivery  to 
pend  in  DTC's  system.  At  the  end  of 
each  processing  day,  DTC  returns  to 
Philadep  delivery  orders  and  payment 
orders  that  fail  to  successfully  complete 
in  DTC's  syste^,  and  Philadep  reverses 
the  deliveries  to  the  original  delivering 
participants.  Philadep 's  reversals  are  not 
subiect  to  Receiver-Authorized  Delivery 
("RAD")  processing  '  or  other  risk 
management  controls  (i.e.,  net  debit  cap 
and  collateral  monitor). 

2.  Participants  Fund 

Philadep  Rule  4,  governing  the 
participants  fund  and  the  procedures 
regarding  the  participants  fund  formulas 
currently  provide  for  an  all  cash 
participants  fund.  The  all  cash 
requirement  applies  to  both  the  required 
deposit  and  any  additional  or  voluntary 
deposits  made  by  participants.  Pursuant 
to  Rule  4  and  Philadep  s  procediires, 
Philadep  calcinates  participants' 
required  cash  deposit  pursuant  to  the 
following  formulas. 

(a)  Inactive  Accounts:  $5,000.00" 

(b)  Specialized  Services:  (maximum 
$50,000  required  with  $100  or  greater  in 
average  monthly  billings  for  either 
Deposit  or  Transfer  activity) 

—Deposit  Activity:  $25,000.00  plus 
— Transfer  Activity:  $25,000.00 

(c)  Participants  not  doing  Specialized 
Service  activity  with  service  fees  of 
$100  or  greater  in  average  monthly 
billings.  The  gieater  of  either 

(1)  $25,000,  or, 

(2)  1%  of  the  average  of  the  three 
highest  net  debits  over  the  past  three 
months  (rounded  to  the  next  $5,000 
increment). 

Philadep  recalculates  each 
participant's  deposit  requirement  at  the 
end  of  each  month  based  on  a 
participant's  activity  over  the  previous 
three  months.  Philadep  notifies  its 
participants  of  any  required  deposit 
increases  and  the  amount  of  such 
additional  deposit  within  ten  business 
days  of  the  end  of  the  month. 
Participants  whose  deposit 
requirements  have  decreased  are 
notified  at  least  quarterly  although  they 
may  inquire  an|d  withdraw  excess 
deposits  monthly.  Participants  may 
leave  excess  cash  deposits  in  the    . 
participants  fund. 

During  the  pendency  of  the  temporary 
approval  period.  Philadep  has  more 


'  RAD  allows  a  participant  to  review  and  either 
approve  or  cancel  ihcoming  deliveries  before  they 
are  processed  in  Philadep's  system. 

"  Securities  iu(ch«nge  Release  No.  J7SS4  (August 
9.  1996).  61  FR  42969  (File  IMo  SR-Philadep-96-07l 
(order  granting  temporary  approval  of  proposed  rule 
change  to  establish  a  separate  participant  category 
Ibr  inai:tive  accniin  .^  through  Deccml>er  31.  1996). 


fully  considered  the  risk  profile  of 
Philadep  and  its  participants  in  an 
SDFS  environment,  including  the 
adequacy  of  the  participants  fund 
formulas  and  the  inter-depository 
delivery  procedures.  Philadep  has 
provided  material  to  the  Commission  to 
demonstrate  the  effectiveness  of  the  risk 
management  controls  of  the  SDFS 
system  in  monitoring  and  reducing  risk, 
llie  temporary  approval  period  for  the 
participants  fund  formulas  and  the 
inter-depository  delivery  procedures 
expires  on  August  31, 1996.  Therefore, 
Philadep  requests  that  the  Commission 
permanently  approve  Philadep's  SDFS 
program  in  its  entirety. 

Philadep  believes  the  proposed  rule 
change  is  consistent  with  Section  17A  of 
the  Act  of  the  rules  and  regulations 
thereunder  because  the  rule  proposal 
fosters  cooperation  and  coordination 
with  pwsons  mgaged  in  the  clearance 
and  settlement  of  seciuities  transactions 
and  further  assures  the  safieguarding  of 
securities  and  funds  in  its  custody  or 
control  or  for  which  Philadep  is 
responsible. 

(B)  Self-Regulatory  Organization's 
Statement  on  Buriden  on  Competition 

Philadep  does  not  believe  that  the 
proposed  rule  change  will  impact  or 
impose  a  burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  conunents  have  been 
solicited  or  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  fin* 
Commission  Action 

Section  17A(b)(3)(F)  of  the  Act' 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  the  clearance  and  settlement  of 
securities  transactions  and  to  assiue  the 
safeguarding  of  securities  and  funds 
which  are  in  the  custody  or  control  of 
the  clearing  agency  or  for  which  it  is 
responsible.  The  Commission  believes 
that  Philadep's  proposed  procedures 
relating  to  inter-depository  deliveries 
are  consistent  with  Philadep's 
obligations  under  Section  17A(b)(3)(F) 
to  foster  coo(>eration  and  coordination 
with  persons  engaged  in  the  clearance 
and  settlement  of  securities  transactions 
because  the  proposed  rule  change 
establishes  procedures  for  the 
processing  of  inter-depository  deliveries 
between  Philadep  and  DTC 


Because  the  Commission  was 
concerned  that  the  inter-depository 
delivery  procedures  could  create  the 
situation  where  an  inter-depository 
reversal  arising  from  an  uncompleted 
deUvery  at  DTC  would  cause  a  Philadep 
participant  to  violate  its  net  debit  cap  at 
Philadep  near  the  end  of  the  day,  the 
Commission  previously  approved 
Philadep's  inter-depository  delivery 
procedures  on  a  temporary  basis  in 
order  that  the  procedures  and  their 
eRiects  could  be  carefully  monitored  and 
modified  if  needed  before  they  were 
permanently  approved.  Philadep  has 
reported  that  during  the  temporary 
approval  period  it  did  not  experience 
any  inter-depository  reversals  horn  DTC 
that  caused  a  Philadep  participant  to 
violate  its  net  debit  cap.  Additionally, 
during  the  month  of  July,  Philadep 
experienced  only  one  end-of-day  inter- 
depository  revereal.  Therefore,  the 
Commission  is  permanently  approving 
Philadep's  inter-depository  delivery 
procediu«s.  HoMrever,  the  Commission 
continues  to  encourage  Philadep  to 
examine  and  to  consider  future 
enhancements  to  the  interface  to 
provide  a  mechanism  through  which 
Philadep  participants  can  receive  real- 
time notification  of  transactions 
pending  at  DTC."  In  this  regard. 
Philadep  must  report  to  the  Commission 
on  a  quarterly  basis  the  number  and 
extent  of  inter-depository  reversals  that 
caused  Philadep  participants  to  violate 
their  net  debit  caps  by  $1  million  or 
more. 

At  this  time,  the  Commission  believes 
that  Philadep's  proposed  rule  change 
relating  to  Philadep's  participants  fund 
formulas  is  consistent  with  Philadep's 
obligations  under  Section  17A(b)(3)(F) 
to  assure  the  safaguarding  of  securities 
and  funds  in  its  custody  or  control 
because  Philadep's  participants  fund 
formulas,  in  conjimction  with 
Philadep's  other  risk  management 
procedures  [i.e.,  net  debit  caps  and 
collateral  monitors),  provide  certain 
protections  for  Philadep  and  its 
participants  bom  financial  loss 
associated  with  member  defaults  and 
insolvencies.  However,  the  Commission 
continues  to  have  concerns  about  the 
adequacy  of  Philadep's  participants 
fund  formulas  in  providing  a  sufficient 
source  of  cash  liquidity  and  the 
formulas'  conformity  with  the  standards 
set  forth  by  the  Division.^  The 


'15  ll.S.C.  78q-l  (b)(3)(F)  (108B). 


"Currently,  a  Philadep  clerk  will  monitor 
transactions  that  are  pending  at  DTC  during  the  day 
and  will  infonn  Philadep  particlpMinIs  of  such 
pending  transactions. 

■Securities  Exchange  Act  Release  No.  16900 
Uune  17, 1980).  45  FR  41920  (order  publishing 
standards  to  be  used  by  the  Division  in  reviewing 
thn  grnnl  nf  fuU  rogislrntion  of  clearing  agnncios). 
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Commission  believes  clearing  agencies 
must  establish  an  appropriate  level  of 
clearing  fund  contributions  based  on, 
among  other  things,  its  assessment  of 
the  risks  to  which  it  is  subject.  Under 
the  proposed  rule  change,  Philadep's 
participants  fund  formulas  generally  do 
not  take  into  consideration  to  a 
participant's  level  of  depositor  activity.  ~ 
Instead,  the  formulas  are  based  on  the 
type  of  depository  services  used  by  the 
participant.  As  such,  the  Ck)mmission 
has  concerns  about  whether  the  size  of 
the  participants  fund  will  be  sufficient. 
For  these  reasons,  the  Commission  is 
temporarily  approving  the  portion  of  the 
proposed  rule  change  relating  to  the 
participants  fund  formulas  through 
December  31, 1996.  During  the  period  of 
temporary  approval,  Philadep  and  the 
Commission  will  continue  to  monitor 
and  to  analyze  the  adequacy  of 
Philadep's  participants  fund  formulas. 

Philadep  has  requested  that  the 
Commission  find  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing.  The 
Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  because 
the  proposed  rule  change  will  allow 
Philadep  participants  to  continue  to 
utilize  the  interfece  between  Philadep 
and  UrC.  Accelerated  approval  of  the 
proposal  also  will  allow  Philadep  to 
continue  to  apply  its  participants  fund 
formulas  through  December  31, 1996. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretaiy,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W.,    . 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  wrill  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
.  filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  Philadep.  All  submissions 
should  refer  to  the  file  number  SR- 


Philadep-96-14  and  should  be 
submitted  by  September  27, 1996. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
Philadep-96-14)  be,  and  hereby  is, 
permanently  approved  for  those 
sections  of  the  proposed  rule  change 
relating  to  the  inter-depository  d^ivery 
procedures  and  temporarily  approved 
through  December  31, 1996,  for  those 
sections  of  the  proposed  rule  change 
relating  to  Philadep's  participants  fund 
formulas. 

For  the  Coiiunission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority."' 

Kfaigaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  96-22721  Filed  9-5-96;  8:45  ami 
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[Retoaaa  Na  34-37623;  RIe  Nos.  SR- 
SCCP-«6-071 

Setf-Regulatory  Organization;  Stock 
Clearing  Corporation  of  Philadelphia; 
Notice  of  Filing  and  Order  Granting 
Accelerated  Approval  on  a  Temporary 
Basis  of  a  Proposed  Rule  Change 
Seeking  Permanent  Approval  of  ttte 
Participants  Fund  Formulas 

August  29, 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").*  notice  is  hereby  given  that  on 
August  20, 1996,  the  Stock  Clearing 
Corporation  of  Philadelphia  V'SCCP") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  (File  No.  SR- 
SCCP-96-07)  as  described  in  Items  I 
and  n  below,  which  items  have  been 
prepared  primarily  by  SCCP.  The 
Commission  is  publishing  this  notice 
and  order  to  solicit  comments  from 
interested  persons  and  to  grant 
accelerated  approval  of  the  proposed 
rule  change  through  December  31, 1996. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  seeks 
permanent  approval  of  SCCP's 
participants  fund  formulas.  The 
Commission  previously  granted  partial 
temporary  approval  to  a  proposed  rule 
change  establishing  SCCP's  participants 
fund  formulas  as  part  of  the  conversion 
of  SCCP's  money  settlement  system 
from  a  next-day  funds  settlement 


("NDFS")  to  a  same-day  funds 
settlement  ("SDFS")  system.* 

11.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
SCCP  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  that  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  SCCP 
has  prepared  summaries,  set  forth  in    . 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements.^ 

(A)  Self-Regulatory  Organization's 
Statemenf  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

On  February  22, 1996,  SCCP 
converted  its  processing  environmmt 
firom  an  NDFS  system  to  an  SDFS 
system.  In  an  effort  to  reduce  risk  in  an 
SDFS  settlement  environment,  SCCP 
and  the  Philadelphia  Depository  Trust 
Company  ("Philadep")  implemented  a 
new  system  and  new  controls  with 
enhanced  processing  capabilities.  The 
Commission  approved  SCCP's  SDFS 
system  on  a  permanent  basis  for  all 
aspects  of  the  filling  except  the 
participants  fund  formulas.* 

SCCP  Rule  4,  governing  SCCP's 
participants  fund,  and  the  procedures 
regarding  the  participants  fund  formulas 
were  amended  to  provide  for  an  all  cash 
participants  fund.  The  all  cash 
requirement  applies  to  both  the  required 
deposit  and  any  additional  or  voluntary 
deposits  made  by  participants. 

Particpants  that  choose  to  make 
voluntaiy  deposits  in  most  situations 
are  able  to  increase  their  level  of  activity 
at  SCCP  and  receive  interest  relates 
firora  SCCP  for  deposits  in  excess  of 
$50,000. 

Pursuant  to  Rule  4  and  SCCP's 
procediu'es,  SCCP  calculates 
participants'  required  cash  deposits 
pursuant  to  the  following  formulas: 

(a)  Inactive  Account:  SS.OOO.^ 


•o  17  CFR  200.30-3(a)(12)  (1996). 
'1SII.S.C.  7a-i(h)(1)(19B8). 


^SecuritiM  Exchange  Act  Release  No.  3687S 
(February  22. 1996).  61  FR  7846  (File  Na  SR- 
SCCP-95-061  (order  granting  partial  temporary 
approval  and  partial  permanent  approval  of  a 
proposed  rule  change  to  convert  the  settlement 
system  to  a  same-day  funds  settlement  system). 

'  The  Commission  has  modifled  the  text  of  the 
summaries  submitted  by  SCCP. 

■'Siipw  note  2. 

''Securities  Kxchiinge  Koleasu  No.  37554  (Aiigu.st 
9.  1996).  61  FR  42929  (File  No.  SR-SCX:P-96-03| 
(order  granting  temporary  approval  of  a  proposed 
rule  change  to  establish  a  separate  participant 
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(b)  Full  SeHlcB  ("CNS")  Account— The 
contribution  of  a  CNS  Participent  is  based 
upon  the  larger  of:  (1)  the  participant's 
monthly  average  of  trading  activity  diuing 
the  preceding  three  months,  $1,000  for  every 
twenty-five  tiqding  units  of  one  hundred 
shares;  or  (2)  the  participant's  aggregate 
dollar  amount  of  all  long  trades  at  their 
execution  price  for  the  prior  three  months 
multiplied  by  two  percent.  The  required 
contributions  are  rounded  upward  to  $5,000 
increments,  and  the  average  is  a  rolling 
average. 

(c)  Regional  Interface  Operations  ("RIO") 
Account — ^The  contribution  of  a  RIO 
Participant  is  based  on  the  participant's 
monthly  average  of  trading  activity  during 
the  preceding  uiree  months,  $1,000  for  every 
twenty-five  trading  units  of  one  hundred 
shares  (with  a  $10,000  minimum  and  a 
$75,000  maximum  contribution).  The 
required  contributions  are  rounded  upward 
to  SS.OOO  increments.  RIO  is  defined  as  a 
participant  account  whereby  the  participant 
elects  to  settle  with  a  clearing  corporation 
odier  than  SGCP. 

(d)  Layoff  Aocount — The  contribution  of  a 
Layoff  Participant  is  set  at  a  uniform  rate  of 
$25,000.  A  Layoff  Participant  is  defined  as  a 
participant  account  whereby  the  participant 
elects  to  settle  with  a  clearing  corporation 
other  than  SCCP  for  trades  not  executed  on 
the  Philadelphia  Stock  Exchange. 

(e)  Specialist  Margin  Account — The 
contributions  of  a  Specialist  Margin 
Participant  is  set  at  a  uniform  rate  of  $35,000. 

(f)  Non-Specialist  Margin  Account — ^The 
contribution  of  a  Non-Specialist  Maigin 
Participant  is  set  at  a  uniConn  rate  of  $35,000. 

SCCP  recalculates  each  paiticipants's 
participants  fiund  deposit  requirament  at 
the  end  of  ea^  month  based  on  the 
previous  three  months  prior  to  the  most 
recent  month.  SCCP  notifies  its 
participants  of  any  required  deposit 
increases  and  the  amount  of  such 
additional  de|)osit  within  ten  business 
days  of  the  end  of  the  month. 
Participants  whose  deposit 
requirements  decreascKl  are  notified  at 
least  quarterly  although  they  may 
inquire  and  withdraw  excess  deposits 
monthly.  Participants  may  leave  excess 
cash  deposits  in  the  participants  fund. 

During  the  pendency  of  tne  temporary 
approval  period,  SCCP  has  more  fully 
considered  the  adequacy  of  the 
participants  fund  formulas  and  the  risk 
profile  of  SCCP  and  its  participants  in 
an  SDFS  env%t>nment.  SCCP  has 
provided  material  to  the  Commission  to 
demonstrate  the  effectiveness  of  the  risk 
management  controls  of  the  SDFS 
system  in  monitoring  and  reducing  risk. 
The  temporally  approval  period  for  the 
participants  flmd  formulas  expires  on 
August  31. 1996.  Therefore,  SCCP 
requests  that  the  Commission 
permanently  approve  SCCP's  SDFS 
program  in  it$  entirety. 


category  for  inactive  accounts  through  December 
31. 1996). 


SCCP  believes  the  proposed  rule 
change  is  consistent  with  Section  17A  of 
the  Act  and  the  rules  and  regulations 
thereimder  because  the  rule  proposal 
assures  the  safeguarding  of  securities 
and  funds  in  its  custody  or  control  or  for 
which  SCCP  is  responsible. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

SCCP  does  not  believe  that  the 
proposed  rule  change  wall  impose  any 
inappropriate  burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  relating  to  the 
proposed  rule  change  have  been 
received.  SCCP  will  notify  the 
Commission  of  any  written  comments 
received  by  SCCP 

m.  Date  of  EfiiBctiveneaB  of  the 
Propoeed  Rule  Change  and  Timing  for 
Commission  Action 

Section  1 7a(b)(3)(F)  of  the  Act « 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  assure  the 
safieguarding  of  securities  and  funds 
which  are  in  the  custody  or  control  of 
the  clearing  agency  or  for  which  it  is 
responsible.  At  this  time,  the 
Conunission  believes  that  SCCP's 
proposed  rule  change  relating  to  the 
participants  fund  formulas  is  consistent  - 
with  SCCP's  obligations  imder  Section 
17A(b)(3)(F)  to  assure  the  safeguarding 
of  securities  and  funds  in  its  custody  or 
control  because  SCCP's  participants 
fund  formulas,  in  conjunction  with 
SCCP's  other  sources  of  liquidity  (i.e., 
lines  of  credit),  provide  certain 
protections  for  SCCP  and  its 
participants  firom  financial  loss 
associated  with  member  defaults  and 
insolvencies. 

However,  the  Commission  continues 
to  have  concerns  about  the  adequacy  of 
SCCP's  fiarticipants  hmd  formulas  in 
providing  a  sufficient  soiuce  of  cash 
liquidity  and  the  formulas'  conformity 
with  the  standards  set  forth  by  the 
Division  of  Market  Regulation 
("Division").'  The  Commission  believes 
that  clearing  agencies  operating  SDFS 
systems  must  have  sufficient  liquidity 
from  a  combination  of  cash  and  lines  of 
credit  to  ensure  that  settlement  occurs  at 
the  end  of  the  business  day  even  if  a 
participant  fails  to  settle  with  the 
clearing  agency  or  if  the  clearing  agency 
experiences  a  systems  problem.  The 


"15  U.S.C  78q-l(b)(3)(F)  (1988). 

'  Securities  Exchange  Act  Release  No.  16900 
(June  17,  1980),  45  PR  41920  (order  publishing 
standards  to  be  used  t>y  the  Division  in  reviewing 
thn  grant  nf  riill  regixtralion  of  cloarinj;  agencies). 


Commission  further  believes  that  a 
clearing  agency  must  have  immediate 
access  to  an  amount  of  cash  which  will 
enable  the  clearing  agency  to  fund 
settlement  for  most  participant  failures 
or  systems  problems  without  having  to 
immediately  draw  on  its  lines  of  credit 
[i.e.,  a  clearing  agency's  lines  of  credit 
should  be  its  secondary  source  of 
liquidity  and  not  its  primary  source). 
The  Commission  is  concerned  with  the 
level  of  cash  provided  by  SCCP's 
formulas  and  whether  that  level  of  cash 
liquidity  is  sufficient  given  the  demand 
for  liquidity  under  an  SDFS 
environment  and  SCCP's  use  of  the 
participants  fund  to  finance  specialist 
purchases."  For  these  reasons,  the 
Commission  is  approving  the  proposed 
rule  change  through  December  31, 1996. 
During  the  period  of  temporary 
approval,  the  Commission  and  SOCP 
will  continue  to  monitor  and  to  analyze 
the  adequacy  of  SCCP's  participants 
fimd  formulas. 

SCCP  has  requested  that  the 
Commission  find  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing.  "Hie 
Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  because 
the  proposed  rule  change  will  allow 
SCCP  to  continue  to  apply  its 
participants  fimd  formulas  when  the 
current  temporary  approval  expires  on 
August  31. 1996. 

IV.  SoIicitatioD  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 


*  For  a  complete  description  of  SCXIT's  financing 
program,  refer  to  Securities  Exchange  Act  Release 
^4o.  20221  (September  23. 1983).  48  FR  45167  (order 
approving  full  registration  of  SCCP.  el  al.). 
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filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
oflice  of  SCCP.  All  submissions  should 
refer  to  the  file  number  SR-SCCP-96-07 
and  should  be  submitted  by  September 
27, 1996. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
SCCP-96-07)  be,  and  hereby  is, 
temporarily  approved  through 
December  31, 1996. 

For  the  Commission  by  the  Division  of 
Market  i^ulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[PR  Doc  96-22723  Filed  9-5-96;  8:45  am] 
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DEPARTMENT  OF  STATE 
[Public  Nolle*  No.  2438] 

Fine  Arts  Committae;  Notice  of 
■Meeting 

He  Fine  Arts  Committee  of  the 
Department  of  State  will  meet  on 
Friday,  October  4, 1996  at  11:00  a.m.  at 
the  Blair  House.  The  meeting  will  last 
until  approximately  12:00  pjn.  and  is 
open  to  the  public. 

The  agenda  for  the  committee  meeting 
will  include  a  summary  of  the  work  of 
the  Fine  Arts  Office  since  its  last 
meeting  April  1996  and  the 
announcement  of  gifts  and  loans  of 
furnishings  as  well  as  financial 
contributions  fiY)m  January  1, 1996- 
September  1, 1996.  Public  access  to  the 
Blair  House  is  strictly  controlled. 
Members  of  the  public  wishing  to  take 
part  in  the  meeting  should  telephone 
the  Fine  Arts  Office  by  Friday, 
September  27, 1996,  teleplione  (202) 
647-1990  to  make  arrangements  to  enter 
the  building.  The  public  inay  take  part 
in  the  discussion  as  long  as  time  permits 
and  at  the  discretion  of  the  chairman. 

Dated:  August  24, 1996. 
Gail  F.  Sotity, 

Vice  Chairman,  Fine  Arts  Committee. 
[FR  Doc.  96-22821  Filed  9-5-96;  8:45  ami 
BIUMQ  COOe  «7ia-3«-M 

[PuiMIc  Notice  Na  2435] 

Shipping  Coordinating  Committee 
Sut}Committee  on  Safety  of  Life  at  Sea 
Wortting  Group  on  Dangerous  Goods, 
Solid  Cargoes  and  Containers;  Notice 
of  Meeting 

The  Working  Group  on  Dangerous 
Goods,  Solid  Cargoes  and  Containers 


"17  CTR  200.3O-3(a)(12)  (1996). 


(DSC)  of  the  Subcommittee  on  Safety  of 
Life  at  Sea  (SOLAS)  will  conduct  an 
open  meeting  at  9:30  a.m.  on  September 
17, 1996,  in  Room  6332.  at  the 
Department  of  Transportation,  Nassif 
Building,  400  Seventh  Street,  S.W., 
Washington,  DC  20590-0001.  The 
purpose  of  the  meeting  is  to  discuss  the 
outcome  of  the  First  Session  of  the  DSC 
Subcommittee  of  the  International 
Maritime  Organization  (IMO)  which  was 
held  February  5-9, 1996.  at  the  IMO 
Headquarters  in  London.  In  addition, 
initial  plans  and  preparations  for  the 
Second  Session  (DSC2)  and  other  topics 
of  interest,  will  be  addressed. 

The  agenda  items  of  particular 
interest  are: 

a.  Harmonization  of  the  International 
Maritime  Dangerous  Goods  (IMDG) 
Code  with  the  UN  Recommendations  on 
the  Transport  of  Dangerous  Goods. 

b.  Amendment  28-96  of  the  IMDG 
Code. 

c.  Implementation  of  the  IMDG  Code. 

d.  Development  of  new  glossary  and 
illustrations  of  packagings  for  Annex  I 
to  the  IMDG  Code. 

e.  Amendments  to  the  Emergency 
Procedures  for  Ships  Carrying 
Dangerous  Goods  (EMS)  and  the 
Medical  First  Aid  Guide  for  Use  in 
Accidents  Involving  Dangerous  Goods 
(MFAG). 

f.  Implementatitm  of  Annex  m  of  the 
Marine  Pollution  Convention  (MARPOL 
73/78),  as  amended,  and  amendments  to 
the  IMDG  Code  to  cover  marine 
pollution  aspects. 

g.  Reports  on  incidents  involving 
dangerous  goods  or  marine  pollutants  in 
packaged  form  on  board  ships  or  in  port 
areas. 

h.  Evaluation  of  properties  of  solid 
bulk  cargoes. 

i.  Amendments  to  the  Code  of  Safe 
Practice  for  Solid  for  Solid  Bulk  Cargoes 
(EC  Code). 

j.  Loading  and  tmloading  of  bulk 
cargoes. 

k.  Development  of  measures 
complementary  to  the  Irradiated 
Nuclear  Fuel  (INF)  Code. 

1.  Stowage  and  securing  of  cargoes  on 
of^ore  supply  vessels. 

m.  Entry  into  enclosed  spaces. 

n.  Amendments  to  SOLAS  chapters  VI 
and  Vn. 

o.  Guidelines  for  the  development  of 
shipboard  emergency  plans  for  marine 
pollutants. 

p.  Water  level  alarms  in  cargo  holds. 

q.  Cargo  securing  manual. 

r.  Revision  of  the  Recommendations 
on  the  Safe  Use  of  Pesticides  in  Ships. 

s.  Offshore  tank  containers. 

t.  Ships'  stores  of  a  hazardous  nature. 

u.  Review  of  open-top  containership 
provisional  requirements. 


V.  Risk  analysis  of  on-deck  stowage  of 
dangerous  goods  and  marine  pollutants 
and  recommendations  for  the  revision  of 
relevant  IMDG  Code  stowage  provisions. 

w.  Revision  of  the  format  of  the  IMDG 
Code. 

x.  Review  of  reporting  requirements 
in  IMO  instruments. 

y.  Relations  with  other  organizations. 

Members  of  the  public  may  attend 
this  meeting  up  to  the  seating  capacity 
of  the  room.  Interested  persons  may 
seek  information  by  writing:  Mr.  Ei*. 
Pfersich,  U.S.  Coast  Guard  (G-MSO-3), 
2100  Second  Street.  S.W..  Washington, 
DC  20593-0001  or  by  calling  (202)  267- 
1577. 

Dated:  August  23, 1996. 
RuMell  A.  LaMaitfia, 

Chairman  Shipping  Coordinating  Committee. 
(FR  Doc  96-22822  Filed  9-5-96;  8:45  am) 

OaUNQ  COOe  «71».«7-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA,  Inc.,  Special  Commitlee  182; 
Minimum  Operational  Performance 
Standards  (MOPS)  for  an  Avionics 
Computer  Resource  (ACR) 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  5  U.S.C,  Appendix  2),  notice 
is  hereby  given  for  Special  Committee 
182  meeting  to  be  held  October  16-18, 
1996,  starting  at  9:00,  a.m.  The  meeting 
will  be  held  at  RTCA,  Inc..  1140 
Connecticut  Avenue,  N.W.,  Suite  1020, 
Washington,  DC,  20036. 

He  agenda  will  include:  (1) 
Chairman's  Introductory  Remarks;  (2) 
Review  and  Approval  of  Meeting 
Agenda;  (3)  Review  and  Approval  of 
Minutes  from  the  Previous  Meeting:  (4) 
Reports  from  Related  Industry  meetings; 

(5)  Review  of  MOPS  Draft  Version  0.3; 

(6)  Discussion  Paper,  Level  of 
Specification  Detail  in  the  ACR  MOPS; 

(7)  New  Material  for  Draft  Version  0.4 
(Failure  Modes  and  Hazard  Analysis, 
Platform  Scheduler  Service,  Classes  of 
ACR  Service);  (8)  Working  Group 
Sessions  (ACR  Properties,  ACR  Services, 
ACR  Capacity/Performance);  (9) 
Working  Group  Reports;  (10)  Other 
Business:  (11)  Date  and  Place  of  Next 
Meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  shoulcl  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
N.W..  Suite  1020,  Washington,  DC. 
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20036:  (2O20  833-9339  (phone)  or  (202) 
833-9434  (^x).  Members  of  the  public 
may  present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington,  DC,  on  August  30, 
1996.  I 

Janice  L.  Peters, 
Designated  Ofpcial. 
(FR  Doc.  96-b834  Filed  9-5-96;  8:45  ami 

MUJNQ  COOC  481»-13-M 


T 


RTCA,  Inc.,  Special  Committee  172; 
Future  Air-Ground  Communications  in 
the  VHP  Aeronautical  Band  (118-137 
MHz)  I 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463,  ^  U.S.C,  Appendix  2),  notice 
is  hereby  giten  for  Special  Committee 
172  meeting  to  be  held  November  12- 
14,  1996,  starting  at  9:00  a.m.  on 
November  1^.  The  meeting  will  be  held 
at  RTCA,  llko  Connecticut  Avenue, 
N.W..  Suite  a020,  Washington.  DC. 
20036.         I 

The  agenda  will  be  as  follows: 
Tuesday,  November  12:  (1)  Plenary 
Convenes  at  9:00  a.m.  for  30  minutes: 
(2)  Introductory  Remarks;  (3)  Review 
and  Approval  of  the  Agenda;  (4) 
Working  Group  (WG)-2.  VHF  Data 
Radio  Signal-in-Space  MASPS;  Report 
on  ICAO  Activity;  and  Continue 
Refinement  of  Upper  Layers. 
Wednesday.  November  13:  (5)  WG-2 
Coiltinues;  (6)  WG-3.  Review  of 
Activities  in  VHF  Digital  Radio  MOPS 
Docimient  Aictivities.  Thursday, 
November  14:  (7)  Plenary  Reconvenes  at 
9:00  a.m.;  (8)  Review  and  Approval  of 
the  Minutes  |of  the  Previous  Meeting;  (9) 
Reports  Froih  WG's  2  &  3  Activities;  (10) 
Reports  on  CSMA  and  VDL  Validation 
and  FAA  Vopoder  Activity:  (11)  Review 
Issues  List  and  Address  Future  Work; 
(12)  Other  Biisiness;  (13)  Date  and  Place 
of  Next  Meeting. 

Attendanoe  is  open  to  the  interested 
public  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting. 

Persons  wishing  to  present  statements 
or  obtain  information  should  contact  the 
RTCA  Secre^riat,  1140  Connecticut 
Avenue,  N.vV..  Suite  1020,  Washington, 
DC  20036;  (2i02)  833-9339  (phone)  or 
(202)  833-9434  (fax).  Members  of  the 
public  may  present  a  written  statement 
to  the  committee  at  any  time. 

Issued  in  wiishington,  DC,  on  August  29, 
1996. 

Janice  L.  Pete^, 

Designated  Official. 

|FR  Doc.  96-2^835  Filed  9-5-96;  8:45  am) 

BILLING  COCE  4^10-13-M 


Notice  of  imant  To  Rule  on  Application 
(#96-02-U-00^<3CC)  To  Use  the 
Revenue  From  a  Passenger  Facility 
Charge  (PFC)  at  GiHette-CampbeU 
County  Airport,  Submitted  by  ttw 
Gillette-Campbell  County  Airport, 
Gillette,  WY 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  use  PFC  revenue  at 
Gillette-Campbell  County  Airport  under 
the  provisions  of  49  U.S.C.  40117  and 
Part  158  of  the  Federal  Aviation 
Regulations  914  CFR  158). 
DATES:  Comments  must  be  received  on 
or  before  Octotwr  7, 1996. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Alan  E.  Wiechmann,  Manager, 
Denver  Airports  District  Office,  DEN- 
ADO,  Federal  Aviation  Administration; 
5440  Roslyn,  Suite  300,  Denver,  CO 
8021&-6026. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Jay 
Lundell,  Airport  Manager,  at  Uie 
following  address:  Gillette-Campbell 
County  Airport,  2000  Airport  Road  #28, 
Gillette,  WY  82716. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  Gillette- 
Campbell  County  Airport,  under  section 
158.23  of  Part  158. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Christopher  Schaffer,  (303)  286-5525, 
Denver  Airports  District  Office,  DEN- 
ADO;  Federal  Aviation  Administration, 
5440  Roslyn,  Suite  300,  Denver,  CO 
80216-6026.  The  application  may  be 
reviewed  in  person  at  this  same 
location. 

SUPPLBMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  (#96-02- 
U-OO-GCC)  to  use  PFC  revenue  at 
Gillette-Campbell  County  Airport,  under 
the  provisions  of  49  U.S.C.  40117  and 
Part  158  of  the  Federal  Aviation 
I^ulatlons  (14  CFR  Part  158). 

On  August  28,  1996,  the  FAA 
determined  that  the  application  to  use 
the  revenue  from  a  PFC  submitted  by 
the  Gillette-Campl)ell  County  Airport, 
Gillette,  Wyoming,  was  substantially 
complete  within  the  requirements  of 
section  158.25  of  Part  158.  The  FAA 
will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  November  26, 1996. 


The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  pmposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
September  1, 1996. 

Proposed  charge  expiration  date: 
April  1,  2002. 

Total  requested  for  use  approval 
$369,132.00. 

Brief  description  of  proposed  project: 
Terminal  building;  Airport  layout  plan 
update;  Mandatory  airport  signage; 
Taxlway  lighting  system;  and  Snow 
removal  equipment. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFC's:  Part  135  on 
demand  air  taxi  operators.  This 
exemption  is  consistent  with  the 
original  Record  of  Decision  issued  June 
23. 1993. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  alx>ve  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
Regional  Airports  Office  located  at: 
Federal  Aviation  Administration, 
Northwest  Mountain  Region,  Airports 
Division,  ANM-600, 1601  Lind  Avenue 
S.W..  Suite  540,  Ronton,  WA  98055- 
4056. 

In  addition,  any  person  may,  upon 
request,  inspect  the  appplication,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Gillette- 
Campbell  County  Airport. 

Issued  in  Renton,  Washington  on  August 
28, 1996. 
David  A.  Field, 

Manager.  Planning.  Programming  and 
Capacity  Branch,  Northwest  Mountain 
Region. 

(FR  Doc.  96-22838  Filed  9-5-96;  8:45  amj 

BHJJNO  CODE  4«10-1»-M 


Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Long  Island  MacArthur  Airport,  Islip, 
NY 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Long  Island 
MacArthur  Airport  under  the  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansfon  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Public  Law  101-508)  and  Part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  158). 
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DATES:  Comments  must  be  received  <m 
or  before  October  7, 1996. 
addresses:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Phihp  Brito,  Manager,  New 
York  Airports  District  Office.  600  Old 
Country  Road,  Room  446,  Garden  Qty, 
New  York,  11530. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Alfred  E. 
Woner,  Airport  Manger  for  the  Town  of 
bUp  at  the  follovdng  address:  100 
Arrival.  Ronkonkoma,  New  Yoric  11779. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Town  of  Islip 
under  section  158.23  of  Part  158. 
FOR  FURTHER  MFORMATION  CONTACT: 
Philip  Brito,  Manager,  New  York 
Airports  District  Office,  600  Old 
Country  Road,  Room  446,  Garden  Qty, 
New  York,  11530  (Tel  516-227-3803). 
The  application  may  be  reviewed  in 
person  at  this  same  location. 
SUPPLEMENTARY  MFORMATION:  The  FAA 
proposes  to  r\ile  aiul  invites  public 
comment  on  the  application  to  use  the 
revenue  from  a  PFt]  at  Long  Island 
MacArthur  Airport  imder  the  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  DC  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Public  Law  101-508)  and  Part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  158). 

On  August  20, 1996,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Town  of  Islip  was 
substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  November  29, 
1996. 

-     The  following  is  a  brief  overview  of 
the  application: 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
January  1,  2006. 

Proposed  charge  expiration  date: 
September  1,  2006. 

Total  estimated  PFC  revenue: 
$20,618,823. 

Brief  description  of  proposed  projects: 

— Overlay  and  Repair  Rimway  33L 
— ^Terminal  Roadway  Realignment 
— ^Purchase  Two  Snow  Blowers 
— ^Reimbursement  for  the  Purchase  of 

One  Snow  Blower 
—Feasibility  Study  for  an  ARFF 

Training  Facility 
— Expansion  of  the  Snow  Removal 

Storage  Btiilding 
— Obstruction  Removal 
— ^Asphalt  Transient  Apron 


— Maintananne  Vehicle  St(»age 

Building. 

Class  or  classes  of  air  carriers  which 
the  pubhc  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Taxi/ 
Conunercial  Operator  Filing  FAA  fonn 
1800-31 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATKM  CONTACT  and  at  the  FAA 
regional  Airports  office  located  at: 
Fitzgerald  Federal  Building,  John  F. 
Kennedy  International  Airport.  Jamaica, 
New  York,  11430. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Port 
Authority  of  New  York  &  New  Jersey. 

Issued  in  )ainaica,  New  Yoric  state  on 
August  30, 1996. 
Umbm  Felix. 

Acting  Maaagu,  Planning  &  Programming 
Branch. 

[FR  Doc  96-22832  Filed  »-5-96: 8:45  un] 
■UMO  COM  4M*-1»-II 

Surface  Transportation  Board' 

[STB  Rnance  Docfcat  No.  33017J 

Chicago  Rail  Link,  LL.C— Corporate 
Family  Transaction  Exemption — 
Chicago,  West  Pullman  &  Southern 
Railroad,  L.L.C 

Chicago  Rail  link,  L.L.C,  (CRL),  and 
Chicago,  West  Pullman  k  Southern 
Railroad,  LLC.  (CWP),  both  Class  m 
railroads,  have  jointiy  filed  a  verffied 
notice  of  exemption.  Hie  exempt 
transaction  is  a  merger  of  CWP  into 
CRL.2 

The  transaction  was  expected  to  be 
consummated  on  or  after  the  August  15. 
1996  effective  date  of  the  exemption. 

The  proposed  merger  wiU  enxiance 
operatijig  economies,  improve  service, 
simplify  the  corporate  structure,  and 
improve  the  financial  viability  of  the 
surviving  corporation  by  elindnating 
costs  associated  with  separate 
accoimting,  tax,  bookkeeping  and 
reporting  functions. 

This  is  a  transaction  within  a 
corporate  family  of  the  type  specifically 
exempted  from  prior  review  and 
approval  under  49  CFR  1180.2(d)(3). 
llie  parties  state  that  the  transaction 
will  not  result  in  adverse  changes  in 


>  The  KX  Tennination  Act  of  IMS,  Pub.  L.  No. 
104-68,  109  Stat.  803,  which  was  enacted  on 
December  29, 1995,  and  took  a^ct  on  January  1, 
1996,  aboliahed  the  Interstate  Commerce 
Commission  and  transferred  certain  functions  to  the 
Surface  Transportation  Board  (Board).  This  notice 
relates  to  functions  that  are  sutqect  to  Board 
jurisdiction  pursuant  to  49  U.S.C  U32i~2*. 

a  CRL  and  CWP  are  wholly  owned  subcidiarias  of 
OmniTRAX.  bic.,  a  noncsirier  holding  company. 


service  levels,  significant  operational 
changes,  or  a  diange  in  the  competitive 
balance  with  carrien  outside  the 
corporate  fomily. 

Under  49  U.S.C  10502(g),  the  Board 
may  not  use  its  exemption  authority  to 
relieve  a  rail  carrier  of  its  statutory 
obligation  to  protect  the  interests  of  its 
employees.  Section  11326(c),  however, 
does  not  provide  for  \ahot  protection  for 
transactions  under  sections  11324  and 
11325  that  involve  (mly  Class  m  rail 
carriers.  Because  this  transaction 
involves  Class  in  rail  carriers  only,  the 
Board,  under  the  statute,  may  not 
impose  labcH'  protective  conditions  fior 
this  transaction. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exempticm 
under  49  U.S.C.  10502(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33017,  must  be  filed  with 
the  Surface  TranqKntaticHi  Board,  Office 
of  the  Secretary,  Case  Control  Branch. 
1201  Constitution  Avenue,  N.W., 
Washington,  DC  20423.  In  addition,  a 
copy  of  each  pleading  must  be  served  on 
Karl  MoreU,  Esq.,  BaU  Janik  LLP,  1455 
F  Street.  N.W.,  Suite  225,  Washington, 
DC  20005. 

Decided:  August  29, 1996. 

By  the  Board,  David  M.  Konadmik, 
Director,  OfBce  of  Proceedings. 
Vnoo  A.  WilHaBS. 
Sscmtary. 
(FR  Doc  96-22782  Filed  9-S-96;  8:45  am] 

iRJJNa  COOE  4t1S-M-P 


{STB  Finance  Docket  Na  33043] 

CSX  Transportation,  Inc.— Trackaga 
Rights  Exemption— Paducah  & 
LoulavlUa  RaUway,  Inc. 

Paducah  &  Louisville  Railway,  Inc. 
(P&L),  a  Class  m  railroad,  has  agreed  to 
grant  overhead  trackage  rights  to  CSX 
Transportation,  Inc.  (CSXT),  a  Class  I 
railroad,  over  its  trackage  beginning 
west  of  Madisonville.  KY,  at  P&L 
milepost  146,  and  extending  eastwardly 
to  just  east  of  Central  City,  KY,  at  P&L 
milepost  122,  a  total  distance  of 
approximately  24  miles  of  rail  line  in 
Hopkins  and  Muhlenberg  Counties,  KY. 


■  The  ICC  Tannination  Act  of  1995,  Pub.  L.  No. 
104-S8, 109  Sut.  803,  which  was  enacted  on 
December  29,  1995.  and  took  efiect  on  (anuary  1, 
1996,  abolished  the  Interstate  Commerce 
Commission  and  transferred  certain  functions  to  tiia 
Surface  Transportation  Board  (Board).  This  notioe 
raUte*  to  functions  that  are  subject  to  Board 
(urisdiction  pursuant  to  49  U.S.C  1132»-24. 
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The  transaction  is  sciieduled  to  be 
consummated  on  September  2, 1996. 

The  traclcage  rights  will  enable  CSXT 
to  rationalise  excess  facilities  in  its 
underutilized  18-mile  line  of  railroad 
between  M^disonville  and  Moorman, 
KY,  which  luns  north  of  and  parallel  to 
the  P&L  lini  * 

As  a  condlition  to  this  exemption,  any 
employees  affected  by  the  trackage 
rights  will  be  protected  by  the 
.  conditions  imposed  in  Norfolk  and 
Western  Ry.  Co.— Trackage  Bights— BN, 
354  I.CC.  6Q5  (1978).  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate,  360  LCC.  653  (1980). 

This  notide  is  filed  under  49  CFR 
1180.2(d)(7).  If  it  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  iivtio.  Petitions  to  revolce  the 
exemption  linder  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatical^  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33043,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Branch, 
1201  Constitution  Avenue,  N.W., 
Washington,  DC  20423.  In  addition,  a 
copy  of  each  pleading  must  be  served  on 
Charles  M.  Rosenberger,  Esq.,  CSX 
Transportation,  Inc.,  500  Water  Street, 
J-150,  Jacksonville,  FL  32202. 

Decided:  August  29. 1996. 

By  the  Board.  David  M.  Konsclmik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

[FR  Doc.  96-28783  Filed  9-5-96;  8:45  am] 
■UJNQ  CODE  4*18-0e-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Re^^enue  Service 

Proposed  Collection;  Comment 
Request  for  941  TeleFile 

AQBICY:  Internal  Revenue  Service  (IRS), 
Treasury.      ! 

ACTION:  Notice  and  request  for 
comments.   [ 

summary:  Tl|e  Etepartment  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invifes  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  ^o  comment  on  proposed 
and/or  continuing  information 
collections,  ^s  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A  ).  Currently,  the  IRS  is 
soliciting  coi  nments  concerning  941 


TeleFile,  Employer's  Quarterly  Federal 
Tax  Return. 

DATES:  Written  comments  should  be 
received  on  or  before  November  5, 1996 
to  be  assured  of  consideration. 
AOOflESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Employer's  Quarterly  Federal 
Tax  Return 

OMB  Number:  To  be  assigned  later. 

Form  Number:  941  TeleFile. 

Abstract:  941  TeleFile  is  used  by 
employers  to  report  by  telephone 
payments  made  to  employees  subject  to 
income  and  social  security /Medicare 
taxes  and  the  amounts  of  these  taxes.  It 
may  be  used  instead  of  filing  Form  941. 
In  1997,  941  TeleFile  will  be  available 
on  a  test  basis  for  a  limited  number  of 
taxpayers. 

Current  Actions:  This  is  a  new 
collection  of  information. 

Type  of  Review:  New  OMB  approval. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  not-for-profit 
institutions,  and  state,  local,  or  tribal 
governments. 

Estimated  Number  of  Respondents: 
68.480. 

Estimated  Time  Per  Respondent:  17 
hr.,  22  min. 

Estimated  Total  Aiutual  Burden 
Hours:  1,188.813. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  Information  are  confidential, 
as  required  by  26  U.S.C.  6103. 
REQUEST  FOR  COMMENTS:  Comments 
submitted  in  response  to  this  notice  will 
be  siunmarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 


agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the.agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collecteid;  (d)  ways  to 
ihinimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  September  3, 1996. 
Garrick  R.  Shear. 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  96-22829  Filed  9-5-96;  8:45  am) 

aaJJNQ  CODE  4SM>-01-U 


Proposed  Collection;  Comment 
Request  for  Form  4361 

AGSICY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
4361,  Application  for  Exemption  From 
Self-Employment  Tax  for  Use  by 
Ministers,  Members  of  Religious  Orders 
and  Christian  Science  Practitioners. 
DATES:  Written  comments  should  be 
received  on  or  before  November  5, 1996 
to  be  assiu^  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

SUPPLEMBTTARY  INFORMATION: 

Title:  Application  for  Exemption 
From  Self-Employment  Tax  for  Use  by 
Ministers,  Members  of  Religious  Orders 
and  Christian  Science  Practitioners. 

OMB  Number:  1545-0168. 

Form  Number:  Form  4361. 
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Abstract:  Form  4361  is  used  by 
ministers,  members  of  religious  orders, 
or  Christian  Science  Practitioners  to  file 
for  an  exemption  from  self-employment 
tax  on  certain  earnings  and  to  certify 
that  they  have  informed  the  church  or 
order  that  they  are  opposed  to  the 
acceptance  of  certain  public  insurance 
benefits. 

Current  Actions:  There  are  no  changes 
being  made  to  this  form. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals. 

Estimated  Number  of  Respondents: 
10,270. 

Estimated  Time  Per  Respondent:  59 
min. 

Estimated  Total  Annual  Burden 
Hours:  10,065. 

The  following  paragraph  applies  to  all 
of  the  collections  of  inftumation  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C  6103. 

REQUEST  FOR  COMMBfTS:  Comments 
submitted  in  response  to  this  notice  will 
be  sununarized  and/or  incliided  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  August  28, 1996. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
(FR  Doc.  96-22830  Filed  9-5-96;  8:45  ami 

BILUNG  CODE  4830-01-U 


PropoMd  Collection;  Comment 
Request  for  Form  8821 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currantiy.  the  IRS  is 
soliciting  comments  concerning  Form 
8621,  Return  by  a  Shareholder  of  a 
Passive  Foreign  Investment  Company  or 
Qualified  Electing  Fund. 
DATES:  Written  comments  should  be 
received  on  or  before  November  5, 1996 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Gcurick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURmER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571. 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

supf>t.EMBrrARY  information: 

Title:  Return  by  a  Shareholder  of  a 
Passive  Foreign  bivestment  Company  or 
Qualified  Electing  Fund. 

OMB  Number:  1545-1002. 

Fonn  Number:  Form  8621. 

Abstract:  Form  8621  is  filed  by  a  U.S. 
shareholder  who  owns  stock  in  a  foreign 
investment  company.  The  form  is  used 
to  report  income,  make  an  election  to 
extend  the  time  for  payment  of  tax,  and 
to  pay  an  additional  tax  and  interest 
amount.  The  IRS  uses  Form  8621  to 
determine  if  these  shareholders  have 
correctiy  reported  amounts  of  income, 
made  the  election  correctly,  and  have 
correctly  computed  the  additional  tax 
and  interest  amount. 

Current  Actions:  There  are  no  changes 
being  made  to  this  form. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations  and  individuals. 

Estimated  Number  of  Respondents: 
2,000. 

Estimated  Time  Per  Respondent:  19 
hr.,43  min. 

Estimated  Total  Annual  Burden 
Hours:  39.420. 


The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  retiim  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 
REQUEST  FOR  COMMENTS:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  August  28, 1996. 
Ganick  K.  Shew, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  96-22831  Filed  9-&-fl6;  8:45  am) 

BIUJNQ  COOe  4S30-01-U 

[Delegation  Order  Ha.  156  (Rev.  4)] 

Delegation  of  Authority 

AQB4CY:  Internal  Revenue  Service, 

Treasury. 

action:  Delegation  of  authority. 

SUMMARY:  This  delegation  order  is 
revised  to  give  authority  to  sign 
recommendation  letters  for  nonsuit 
settlements  to  the  Regional  Counsel  and 
District  Counsel  in  the  field  and  to  the 
Deputy  Associate  Chief  Counsel  and 
Assistant  Chief  Coimsel  in  the  National 
Office.  In  addition,  it  has  been 
expanded  in  scope  to  cover  nonrefund 
matters.  The  text  of  the  delegation  order 
appears  below. 

effective  DATE:  August  15, 1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Sara 
M.  Coe,  CC:DOM:FS:PROC.  Room  4135. 
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1111  Constitiition  Avenue,  NW, 
Washington,  {DC  20224,  (202)  622-7940 
(not  a  toU-fr^  call). 

Reconunend^tion  Letters  to  the 
Department  of  Justice  Concerning 
Settlement  Offers  Covering  Persons  or 
Periods  Not  in  Suit 

Andiority:  Pbr  matters  under  their 
respective  juritdictioas,  to  sign 
recommendation  letters  to  the  Department  of 
Justice  concerning  Settlement  Offers  related 
to  pending  refund  cases  or  any  otlier  cases  or 
matters  referred  to  the  Department  of  Justice 
for  prosecution  or  defense  with  respect  to 
persons  or  periods  not  in  suit 

Delegated  lo:  Chief  Counsel,  Associate 
Chief  Counsel,  Deputy  Associate  Chief 
Counsel. 

Aiillmiily.  Pbr  matters  under  tbeir 
resftective  )uri<dictions,  to  sign 
recommendation  letters  concerning 
Settlement  Offers  related  to  pending  refund 
cases  or  any  other  cases  or  matters  refarred 
to  the  Department  of  Justice  for  prosecution 
or  defense  with  respect  to:  (a)  periods  not  in 
suit  ending  prior  to  the  date  of  the  resulting 
settlement  agroenoent:  (b)  tax  consequences 
for  periods  not  in  suit  ending  after  the  date 
of  the  settlement  agreement  that  necessarily 
result  from  the  settlement  of  the  periods  in 
suit;  (c)  issues  conceded  in  full  by  the 
taxpayer  for  periods  not  in  suit  ending  after 
the  date  of  the  settlement  agreement;  (d) 
persons  not  in  suit  for  the  periods  described 
in  (a);  and  (e)  persons  not  in  suit  fat  the  items 
described  in  (b)  and  (c). 

Delegated  tp:  Regional  Counsel, 
District  Coujisel,  Assistant  Chief 
Counsel. 

In  exerdsiag  both  of  the  above 
authorities,  the  advice  of  the  Chief  of 
Appeals  and/or  District  Director  with 
jurisdiction  ojver  the  nonsuit  persons  or 
periods  should  be  obtained  and 
considered. 

Redelegation:  The  authority  delegated 
herein  may  not  be  redelegated. 

Soarcn  of  Audiarity-.  26  CFR  301.7122-1, 
26  CFR  301.7701-9.  To  the  extent  that 
authority  previously  exercised  consistent 
with  this  order  may  require  ratification,  it  is 
hereby  approved  and  ratified.  This  order 
supersedes  Delegation  Order  No.  155  (Rev. 
3),  effective  October  1 .  1991. 

Dated:  Augu|t  15, 1996. 
Miduel  P.  Dobn, 

Deputy  Commksioner. 

[FR  Doc.  96-22774  Filed  9-5-96;  8:45  ami 

BHUNQ  CODE  4«t0-O1-P 

I 

\ 

Office  of  Ttwtft  Supervision 

Submission  for  0MB  Review; 
Comment  Request 

August  29.  199^. 

The  Office  bf  Thrift  Supervision 
(OTS)  has  sul  tmitted  the  following 


public  information  collection 
requirement(s)  to  OMB  for  review  and 
clearance  imder  the  Paperwork 
Reduction  Act  of  1995,  Public  Law  104- 
13.  Copies  of  the  8ubmission(s)  may  be 
obtained  by  calling  the  OTS  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  OTS  Clearance  Officer,  Office 
of  Thrift  Supervision,  1700  G  Street,  N. 
W.,  Washington,  D.C.  20552. 

OMB  Number:  1550-0081. 

Form  Number:  Not  Applicable. 

Type  of  Review:  Extension  of  an 
approved  collection. 

Title:  Release  of  Unpublished  OTS 
Information. 

Description:  This  rule  provides  an 
orderly  mechanism  for  expeditious 
processing  of  requests  from  the  public 
(including  litigants  in  lawsuits  where 
OTS  is  not  a  party)  for  non-public  or 
confidential  OTS  information 
(documents  and  testimony),  while 
preserving  OTS'  need  to  maintain  the 
confidentiality  of  snch  information. 

Respondents:  Fot  Profit  and  Not-for- 
Profit  Organizations  and  Indlviduab, 

Estimated  Number  of  Respondents: 
103. 

Estimated  Burden  Hours  Per 
Response:  5. 

Frequency  of  Response:  Once  per 
lawsuit. 

Estimated  Total  Reporting  Burden: 
2.500. 

Clearance  Officer:  Colleen  M.  Devine, 
(202)  906-6025,  Office  of  Thrift 
Supervision,  1700  Street,  N.  W., 
Washington,  D.C.  20552. 

OMB  Reviewer:  Alexander  Hunt,  (202) 
395-7860,  Office  of  Management  and 
Budget,  Room  10226,  New  Executive 
Office  Building.  Washington.  D.C 
20503. 

CadwriiiB  CM.  Teti. 
Director,  Records  Management  and 
Information  Policy. 
[FR  Doc.  96-22715  Filed  9-5-96;  8:45  am] 

BIUJNQOOOE  STaA-ei-P 


UNITED  STATES  INSTTTUTE  OF 
PEACE 

Sunshine  Act  IMeeting 

AGENCY:  United  States  Institute  of  Peace. 
DATEATIME:  Thursday,  September  19, 
1996;  9:00  a.m.-5:30  p.m. 
UOCATXM:  1550  M  Street,  NW.,  M  Street 
Loliby  Conference  Room,  Washington. 

rx:  20005. 

STATUS:  Open  Session — Portions  may  be 
closed  pursuant  to  Subsection  (c)  of 
Section  552(b)  of  Title  5,  United  States 
Code,  as  provided  in  subsection 


1706(h)(3)  of  the  United  States  Institute 
of  Peace  Act,  Public  Law  98-525. 
AGENDA:  September  Board  Meeting; 
Approval  of  Minutes  of  the  Seventy- 
sixth  Meeting  of  the  Board  of  Directors; 
Chairman's  Report;  President's  Report; 
Committee  Reports;  Review  of  Grants 
and  Fellowships;  FY  1997-1998  Budget 
Review;  Other  General  Issues 
CONTACT:  Dr.  Sheryl  Brown,  Director, 
Office  of  Communications,  Telephone: 
(202)  457-1700. 

Dated:  September  3. 1996. 
Cliarles  E.  Ndson, 

Vice  President  for  Management  and  Finance, 
United  States  Institute  ^ Peace. 
(FR  Doc  96-22881  Filed  9-3-96;  4:25  pm] 
BHiJMQ  C006  MM  OH  M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Agency  information  Coiieclion 
Activities:  Proposed  Collections; 
Comment  Request 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

StJMMARY:  As  part  of  its  continuing  effort 
to  reduce,  paperworlc  and  respondent 
burden,  the  Veterans  Benefits 
Administration  (VBA)  invites  the 
general  public  and  other  Federal 
agencies  to  comment  on  these 
information  collections.  This  request  for 
comments  is  being  made  pursuant  to  the 
Paperworic  Reduction  Act  of  1995 
(Public  Law  104-13;  44  U.S.C. 
3506(c)(2)(A)).  Comments  should 
address  the  accuracy  of  the  burden 
estimates  and  ways  to  minimize  the 
burden  including  the  use  of  automated 
collection  techniques  or  the  use  of  other 
forms  of  information  technology,  as  well 
as  other  relevant  aspects  of  the 
information  collection. 
DATES:  Written  comments  and 
recommendations  on  the  proposals  for 
the  collection  of  information  should  be 
received  by  no  later  than  November  5. 
1996. 

ADDRESSES:  Ehrect  all  written  comments 
to  Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20M30),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420.  All 
comments  will  become  a  matter  of 
public  record  and  will  be  summarized 
in  the  VBA  request  for  Office  of 
Management  and  Budget  (OMB) 
approval.  In  this  document  the  VBA  is 
soliciting  comments  concerning  the 
following  information  collections: 
OMB  Control  Number:  None  assigned. 
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Title  and  Form  Number  State 
Applicatioa  for  Intennent  Allowance 
Under  38  U.S.C.,  Chapter  23,  VA  Fonn 
21-530a. 

Type  of  Review:  New  collection. 

Need  and  Uses:  The  information  is 
requested  under  the  authority  of  Title  38 
U.S.C.,  2303,  which  authorizes  payment 
to  a  State  of  $150  as  a  plot  or  internment 
allowance  for  the  burial  of  an  eligible 
veteran  in  a  cemetery  owed  by  that  State 
and  used  solely  for  the  interment  of 
persons  eligible  for  burial  in  a  national 
cemetery. 

Current  Actions:  Title  38  U.S.C.  2304, 
requires  that  applications  for  payment 
must  be  made  within  2  years  of  the 
burial  of  the  vetwan.  The  use  of  VA 
Form  21-530a  will  allow  the  State  to 
consolidate  applications  for  submission 
for  payment.  This  information  will 
reduce  the  processing  time  and  ensure 
payment  to  the  State  in  a  more  timely 
manner.  VA  Form  21-531a  will  be  used 
to  gather  information  from  a  State  that 
is  seeking  payment  of  benefits  for  plot- 
interment  allowances.  This  information 
is  necessary  for  payment  of  the 
allowance. 

Affected  Public:  State.  Local  or  Tribal 
Government. 

Estimated  Armual  Burden:  20,000 
hours. 

Estimated  Average  Burden  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
40,000. 

OMB  Control  Number:  2900-0104. 

Title  and  Form  Number:  Report  of 
Accidental  Injury  in  Support  of  Claim 
for  Compensation  or  Benefits,  VA  Form 
21-4176. 

Type  of  Review:  Extension  of  a 
currently  approved  coUection. 

Need  and  Uses:  The  form  is  used  in 
support  of  claims  for  disability  benefits 
based  on  disability  which  is  the  result 
of  an  accident.  The  information  given  by 
the  veteran  is  used  as  a  source  to  gather 
specific  data  regarding  the  accident  and 
to  afford  the  veteran  an  opportimity  to 
provide  information  from  his  or  her  own 
knowledge  regarding  the  accident. 

Current  Actions:  "Hie  VA  gathers  the 
information  to  comply  with  Title  38 
U.S.C,  105. 1110, 1131.  and  1521a, 
which  provide  basic  requirements  for 
line  of  duty  and  misconduct 
.determinations.  Benefits  may  be  paid  if 
a  disability  is  incurred  in  line  of  duty 
and  is  not  the  result  of  the  veteran's 
own  willful  misconduct  imder  38  CFR 
3.301. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  2,200 
hourSw 


Estimated  Average  Burden  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
4,400. 

OAffl  Control  Number:  2900-0198. 

Title  and  Form  Number:  Application 
for  Annual  Clothing  Allowance,  VA 
Form  21-8678. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Need  and  Uses:  The  form  is  used  to 
gather  the  necessary  information  to 
determine  if  the  veteran  has  estabUshed 
entitlement  to  a  clothing  allowance 
payment. 

Current  Actions:  The  information  is 
requested  imder  the  authority  of  Title  38 
U.S.C,  1162,  which  provides  a  clothing 
allowance  to  a  veteran  who  has  service 
connected  disabiUty  that  causes  him  or 
her  to  wear  or  use  a  prosthetic  or 
orthopedic  appliance  which  tends  to 
wear  out  or  tear  clothing.  38  CFR  3.810 
grants  entitlement  to  the  clothing 
allowance  upon  appUcation  by  the 
veteran. 

Affected  Public:  Individuals  or 
households. 

Estimated  Aimual  Burden:  1,120 
hours. 

Estimated  Average  Burden  Per 
Respondent:  10  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
6.720. 

OMB  Control  Number:  2900-0379. 

Title  and  Form  Number:  Work-Study 
Time  Record  (Student  Services),  VA 
Form  22-8690. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Need  and  Uses:  The  information  is 
used  to  ensure  that  the  amount  of 
benefits  payable  to  the  student  who  is 
piu^uing  work-study  is  correct.  Without 
the  information,  the  VBA  would  not 
have  a  basis  upon  which  to  make 
payment. 

Current  Actions:  The  VA  has 
authority  to  pay  work  study  allowance 
to  veterans,  reservists,  and  quaUfied 
dependents  under  Chapters  30,  32,  and 
25,  Title  38  U.S.C,  Chapter  1606,  Title 
10  U.S.C.  Benefits  are  payable  alter 
completion  of  50  hours  of  service  after 
the  initial  advance  payment  is  made 
(100  ho\u«).  VA  Form  22-8690  serves  as 
the  report  of  hours  completed. 

Affected  Public:  State.  Local  or  Tribal 
Government;  Individuals  or  hous^olds; 
Business  or  other  for-profit;  Not-for- 
profit  institutions. 

Estimated  Annual  Burden:  12,975 
hoiu«. 

Estimated  Average  Burden  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  On  occasion. 


Estimated  Number  of  Respondents: 
51.900. 

OMB  Control  Number:  2900-0399. 

Title  and  Form  Number:  Student 
Beneficiary  Report  -  REPS,  VA  Form  21- 
8938.  % 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Need  and  Uses:  The  form  is  used  to 
verify  that  an  individual  who  is 
receiving  the  REPS  (Restored 
Entitlement  Program  for  Survivors) 
benefits  based  on  schoolchild  status  is 
in  fact  enrolled  full-time  in  an  approved 
school  and  is  otherwise  eligible  for 
continued  benefits.  The  form  is  released 
each  March  and  sent  to  all  student 
beneficiaries.  If  the  form  were  not  used, 
payments  would  continue  to  be  made  to 
ineUgible  payees  and  substantial 
overpayments  would  result. 

Current  Actions:  The  program  pays 
VA  benefits  to  certain  surviving  spouses 
and  children  of  veterans  who  died  in 
service  prior  to  August  13,  1981.  or  who 
died  as  a  result  of  a  service-connected 
disability  inclined  or  aggravated  prior  to 
August  13, 1981.  Child  beneficiaries 
must  be  enrolled  full-time  in  an 
approved  post-secondary  school. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  1,767 
hours. 

Estimated  Average  Burden  Pa- 
Respondent:  20  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Number  of  Respondents: 
5,300. 

OMB  Control  Number:  2900-0460. 

Title  and  Form  Number:  Request  for 
Verification  of  Employment,  VA  Form 
26-8497. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Need  and  Uses:  The  form  is  used  by 
lenders  to  verify  a  loan  appUcant's 
income  and  employment  information 
when  making  guaranteed  and  insured 
loans.  The  VA,  however,  does  not 
require  the  exclusive  use  of  VA  Form 
26-8497  for  verification  purposes;  any 
comprehensible  form  of  independent 
verification  would  be  acceptable, 
provided  all  information  presently 
shown  on  VA  Form  26-8497  is 
provided.  VA  Form  26-8497  is  also 
used  in  processing  direct  loan  cases, 
offers  on  acquired  properties,  and 
release  of  fiability /substitution  of 
entitlement  cases  when  needed. 

Current  Actions:  The  VA  collects  data 
necessary  for  compliance  with  the 
requirements  of  Title  38  U.S.C.  3710(b) 
(2)  and  (3).  These  requirements  prohibit 
the  VA  from  guarantying  or  maldng  any 
loan  unless  the  contemplated  terms  of 
payment  reqxiired  in  the  mortgage,  to  be 
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given  in  parf  payment  of  the  purchase 
price  or  the  construction  cost,  bear  a 
proper  relation  to  the  veteran's  present 
and  anticipated  income  and  expenses 
and  that  the  veteran  is  a  satisfactory 
credit  rick. 

Affected  I^bltc:  Business  or  other  for- 
profit. 

Estimated  Annual  Burden:  58,750 
hours. 

Estimated  A  vemge  Burden  Per 
Respondent:\\5  minutes. 

Frequency  of  Response:  On  occasion 

Estimated  Number  of  Respondents: 
235.000.        I 

FOR  RJRTNER'iNFOmiATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  formd  should  be  directed 
to  Departmeat  of  Veterans  Af&irs,  Attn: 
Jacquie  McCtay,  Information 
Management  Service  (045A4),  810 
Vermont  Avenue,  NW,  Washington,  DC 
20420,  Telephone  (202)  273-8032  or 
FAX  (202)  273-5981. 

Dated:  Augivt  22. 1996. 

By  diractioiil  of  the  Secretary. 
DoBAM  L.  Neilion, 

Director,  Information  Management  Service. 
IFR  Doc  96-2^749  Filed  9-5-96;  8:45  am] 
I  OOOE  OfeO-OI-r 


Agency  Infofmation  CoHaction 
ActivHias:  Pfoposed  CoNectlon; 
Coiwnent  Racjuest 

AQBCY:  National  Cemetery  System, 
Department  of  Veterans  A£Eairs. 

ACIKM:  Notiqe. 

i 

summary:  A&  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  the  National  Cemetery  System 
(NCS)  invitea  the  general  public  and 
other  Federal  agencies  to  comment  on 
this  information  collection.  This  request 
for  comment  is  being  made  pursuant  to 
the  Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13;  44  U.S.C. 
3506(c)(2)(A)^.  Comments  should 
address  the  accuracy  of  the  burden 
estimates  and  ways  to  minimize  the 
burden  including  the  use  of  automated 
collection  tecduiiques  or  the  use  of  other 
forms  of  information  technology,  as  well 
as  other  relevant  aspects  of  the 
information  collection. 
DATES:  Written  comments  and 
recommendations  on  the  proposal  for 
the  collection  of  information  should  be 
received  on  or  before  November  5, 1996. 
ADDRESSES:  Direct  all  written  comments 
to  Frances  Willis,  National  Cemetery 
System  (4020),  Department  of  Veterans 
Aifairs,  810  Vermont  Avenue,  NW, 
Washington,  DC  20420.  All  comments 
will  become  «  matter  of  public  record 
and  will  be  s|immarized  in  the  NCS 


request  for  Office  of  Management  and 
Budget  (OMB)  approval.  In  this 
doctunent  the  NCS  is  soliciting 
comments  concerning  the  following 
information  collection: 

OMB  Control  Number:  None  assigned. 

Title:  PMC  (Presidential  Memorial 
Certificate)  Insert. 

Type  of  Review:  New  collection. 

Need  and  Uses:  The  PMC  Insert  will 
be  used  by  the  recipient  to  notify  the 
NCS  if  the  original  certificate  contains 
an  error,  or  arrives  in  an  unacceptable 
condition,  or  to  request  additional 
certificates  for  other  family  members. 
The  information  will  be  used  by  the 
NCS  to  promptly  reissue  or  provide 
additional  certificates. 

Current  Actions:  The  PMC  Program 
was  initiated  in  March  1962  by 
President  John  F.  Kennedy  to  honor  the 
memory  of  honorably  discharged 
deceased  veterans,  llie  program  has 
been  ccmtinued  by  all  subsequent 
Presidents.  A  PMC  is  mailed  to  relatives 
and  Mends  to  honor  the  deceased 
veteran's  military  service  to  the  Nation. 
In  most  cases  involving  recent  deaths, 
the  local  VA  regional  office  originates 
the  process  writhout  a  request  horn  the 
next-of-kin.  With  the  automation  of  the 
program,  the  insert  will  accompany  the 
issuance  of  the  original  certificate.  The 
insert  will  provide  a  convenient  method 
for  the  recipients  of  the  original  PMC  to 
request  additional  certificates  and/or 
replacement  or  corrected  certificates. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  1,080 
hoiu«.  ,• 

Estimated  Average  Burden  Per 
Respondent:  2  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
32.400. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  should  be  directed  to 
Department  of  Veterans  Afi^airs,  Attn: 
Jacquie  McCray,  Information 
Management  Service  (045A4).  810 
Vermont  Avenue,  NW,  Washington,  DC 
20420,  Telephone  (202)  273-8032  or 
FAX  (202)  273-5981. 

Dated:  August  23, 1996. 

By  direction  of  the  Secretary. 
William  T.  Morgan. 
Management  Analyst 
(PR  Doc.  9fr-22750  Piled  9-5-96;  8:45  affl) 
aiuiNQ  OQoe  0»4i-» 


Agency  Infonnation  Collaclion: 
Submlaaiona  for  OMB  Review; 
Comment  Raquaat 

AQB4CY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
A^irs. 
ACTKM:  Notice 

SUMMARY:  The  Veterans  Benefits 
Administration  (VBA),  E)epartment  of 
Veterans  Affairs,  has  submitted  to  the 
OfBce  of  Management  and  Budget 
(OMB)  the  following  proposals  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

OMB  Control  Number:  2900-0099. 

Title  and  Form  Number:  Request  for 
Change  of  Program  or  Place  of 
Training — Survivors'  and  Dependents' 
Educational  Assistance,  VA  Form  22- 
5495. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Need  and  Uses:  This  form  is 
completed  by  a  veteran's  spouse, 
surviving  spouse,  or  child  to  indicate  a 
change  in  program  and/or  place  of 
training.  The  VBA  uses  the  infonnation 
to  determine  if  the  student  is  eligible  for 
dependents'  educational  assistance  for 
the  new  program  and/or  place  of 
training. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  4,850 
hours. 

Estimated  Average  Burden  Per 
Respondent:  30  minutes  per  application. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
9.700. 

OMB  Control  Number.  2900-0171. 

Title  and  Form  Number:  Application 
and  Enrollment  Certification  for 
Individualized  Tutorial  Assistance,  VA 
Form  22-1990t. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Need  ana  Uses:  The  VA  uses  the 
information  collected  to  determine 
eligibility  for  tutorial  assistance.  The 
form  is  sent  by  the  applicant  to  the 
school  for  certification  and  transmission 
to  the  VA.  The  school  will  transmit  the 
form  to  the  appropriate  VA  regional 
office  (i.e.,  Atlanta,  Buffalo,  Muskogee, 
or  St  Louis)  with  jurisdiction  over  the 
area  where  the  school  is  located. 
Without  the  information  on  this  form, 
the  VA  would  be  unable  to  determine 
the  applicant's  eligibility  for  tutorial 
assistance. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  2.000 
hours. 

Estimated  Average  Burden  Per 
Respondent:  30  minutes. 
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Average  Number  of  Responses:  2 
annually. 

Estimated  Number  of  Respondents: 
2.000. 

OMB  Control  Number:  2900-0383. 

Title  and  Form  Number:  Application 
for  Educational  Assistance  Test  Program 
Benefits  (Section  901,  PL  96-342),  VA 
Form  22-8889. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Need  and  Uses:  The  form  is  used  by 
individuals  under  the  Educational 
Assistance  Test  Program  (EATP)  to 
apply  for  educational  benefits.  The  VBA 
uses  the  information  to  determine 
eligibity  for  EATP  benefits. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  125  hoiu«. 

Estimated  Average  Burden  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
250. 

Comments  and  recommendations 
concerning  the  submissions  should  be 
directed  to  VA's  OMB  Desk  Officer, 
Allison  Eydt,  OMB  Human  Resources 
and  Housing  Branch,  New  Executive 
Office  Building,  Room  10235, 
Washington,  DC  20503  (202)  395-4650. 
DO  NOT  send  requests  for  benefits  to 
this  address. 

DATES:  Comments  on  the  information 
collections  should  be  directed  to  the 


OMB  E)esk  Officer  on  or  before  OcXcbet 
7. 1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Ron 
Taylor,  VA  Clearance  Officer  (045A4), 
(202) 565-4412. 

Dated:  August  22, 1996. 

■  By  direction  of  the  Secretary. 
Donald  L.  Neilson, 

Director,  Information  Management  Service. 
[FR  Doc.  96-22751  Filed  9-5-«6;  8:45  am) 

BHJJNQ  OOOe  S32»-01-P 


Advisory  Committee  on  Prosthetics 
and  Special-Disaliilities  Programs; 
Notice  of  IMeeting 

The  Department  of  Veteran  Affairs 
(VA)  gives  notice  under  Public  Law  92- 
463  that  a  meeting  of  the  Advisory 
Committee  on  Prosthetics  and  Special- 
Disabilities  Programs  will  be  held 
Monday  and  Tuesday,  September  16- 
17, 1996,  at  VA  Headquarters,  810 
Vermont  Avenue,  N.W.,  Washington, 
D.C.  The  meeting  will  be  held  in  Room 
730.  The  September  16  session  will 
convene  at  8:00  a.m.  and  adjourn  at  4 
p.m.  and  the  September  1 7  session  will 
convene  at  8:00  a.m.  and  adjourn  at 
12:00  noon.  Both  days  will  involve 
briefings  by  the  National  Program 
Directors  of  the  Special-Disabilities 
Programs  regarding  the  status  of  their 
activities  over  the  last  six  months, 
pending  change  in  eligibiUty  reform. 


and  the  continued  impact  of  the 
Veterans  Health  Administration's 
reorganization  on  the  delivery  of 
services  for  these  special-disabilities 
programs. 

The  purpose  of  the  Advisory 
Committee  is  to  advise  the  Department 
on  its  prosthetic  programs  designed  to 
provide  state-of-the-art  prosthetics  and 
the  associated  rehabilitation  research, 
development,  and  evaluation  of  such 
technology.  The  Advisory  Committee 
also  advises  the  Department  on  special 
disability  programs  which  are  defined 
as  any  program  administered  by  the 
Secretary  to  serve  veterans  with  spinal 
cord  injiU7,  blindness  or  vision 
impairment,  loss  of  or  loss  of  use  of 
extremities,  deafness  or  hearing 
impairment,  or  other  serious 
incapacities  in  terms  of  daily  life 
functions. 

The  meeting  is  open  to  the  public  to 
the  capacity  of  the  room.  For  those 
wishing  to  attend,  contact  Kathy 
Pessagno,  Veterans  Health 
Administration  (113),  phone  (202)  273- 
8512,  Etepartment  of  Veterans  Affairs, 
810  Vermont  Avenue,  N.W., 
Washington,  D.C.  20420,  prior  to 
September  11, 1996. 

Dated:  August  29, 1996. 
Eugeaa  A.  Brickhonse, 

Committee  Management  Officer. 

(FR  Doc.  96-22747  Filed  9-5-96;  8:45  am] 
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DEPARTMCNT  OF  ENERGY 

Fedarai  Energy  Regulatory 
Commission 

[Doctot  No.  RP92-237-028] 

Alabama-Tannessee  Natural  Gas 
Company;  Notice  of  Motion  to  Amend 
Approved  Settlement 


Correction 

In  notice  document  96-21379 
appearing  on  page  43349  in  the  issue  of 
Thursday,  August  22, 1996,  the  docket 
line  should  read  as  set  forth  in  the 
heading. 

BHJJNQCOOE  «06-01-O 


GENERAL  ACCOUNTING  OFFICE 
4CFRPartt 

Personnel  Relations  and  Services 

Correction  I 

In  proposed  rule  document  96-21435 
appearing  on  page  44187  in  the  issue  of 
Wednesday,  August  28, 1996,  in  the 
second  colu^,  under  DATES:,  in  the 
second  line,  remove  "30  days  from". 
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FEDERAi  RESERVE  SYSTEM 

12  CFR  Part  225 

[Rsgulatlofi  Y;  Dodwt  No.  fM»35] 

Bank  Holding  Companies  and  Change 
in  Bant(  Control  (Regulation  Y) 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Notice  of  proposed  rulemaking; 
request  for  comments. 

SUMMARY:  The  Board  is  proposing  a 
comprehensive  amendment  of 
Regidatioii  Y  that  is  intended  to 
improve  the  competitiveness  of  bank 
holding  companies  by  eliminating 
unnecessary  regulatory  burden  and 
operating  restrictions,  and  by 
streamlining  the  apphcation/notice 
process.  Among  other  proposed 
revisions,  the  Board  proposes  to 
establish  4  streamlined  and  expedited 
review  process  for  bank  and  nonbanking 
proposals  by  well-run  bank  holding 
companies.  The  Board  also  proposes  to 
reorganize  and  expand  the  regulatory 
list  of  nonbanking  activities  and  to 
remove  a  iimiber  of  restrictions  on 
those  activities  that  are  outmoded,  have 
been  superseded  by  Board  order  or  do 
not  apply  to  insured  banks  that  conduct 
the  same  activity.  In  addition,  the  Board 
proposes  several  amendments  to  the 
tying  restrictions,  including  removal  of 
the  regulatory  extension  of  those 
restriction^  to  bank  holding  companies 
and  their  donbank  subsidiaries.  A 
number  of  other  changes  have  also  been 
proposed  to  eliminate  unnecessary 
regulatory  burden  and  to  streamline  and 
modernize  Regulation  Y,  including 
changes  to  the  provisions  implementing 
the  Qiange  in  Bank  Control  Act  and 
section  914  of  the  Financial  Institutions 
Reform,  Recovery,  and  Enforcement  Act 
of  1989. 

DATES:  Comments  must  be  received  by 
October  31, 1996. 

ADDRESSES:  Comments  should  refer  to 
Docket  No.  R-0935,  and  may  be  mailed 
to  Mr.  William  W.  Wiles.  Secretary, 
Board  of  Gbvemors  of  the  Federal 
Reserve  System,  20th  Street  and 
Constitution  Avenue,  NW.,  Washington. 
DC  20551.  Comments  may  also.be 
delivered  to  Room  B-2222  of  the  Eccles 
Building  between  8:45  a.m.  and  5:15 
p.m.  weekdays,  and  to  the  guard  station 
in  the  Eccles  Building  courtyard  on  20th 
Street,  NW.  (between  Constitution 
Avenue  and  C  Street)  at  any  time. 
Comments  received  will  be  available  for 
inspection{in  room  MP-500  of  the 
Martin  Building  between  9  a.m.  and  5 
p.m.  weekdays,  except  as  provided  in 
section  26}.8(a)  of  the  Board's  Rules 
Regarding  Availability  of  Information. 


FOR  FURTHER  INFORMATION  CONTACT: 
Scott  G.  Alvarez.  Associate  General 
Counsel  (202/452-3583),  Oegory  A. 
Baer,  Managing  Senior  Counsel  (202/ 
452-3236).  Diane  A.  Koonjy,  Senior 
Attorney  (202/452-3274),  Lisa  R. 
Chavarria,  Attorney  (202/452-3904), 
Satish  M.  Kini,  Attorney  (202/452- 
3818),  Legal  Division;  Molly  Wassom, 
Assistant  Director  (202/452-2305),  Sid 
Sussan.  Assistant  Director  (202/452- 
2638),  Division  of  Banking  Supervision 
and  Regulation,  Board  of  Governors  of 
the  Federal  Reserve  System.  For  the 
hearing  impaired  only. 
Telecommunication  Device  for  the  Deaf 
(TDD),  Dorothea  Thompson  (202/452- 
3544),  Board  of  Governors  of  the  Federal 
Reserve  System.  20th  Street  and 
Constitution  Avenue.  NW.,  Washington, 
DC. 

SUPPLEMENTARY  INFORMATION: 

Outline:  The  discussion  of  proposed 
revisions  to  Regulation  Y  is  divided  into 
the  following  sections: 

A.  Summary  of  principles  applied  in 
reviewing  and  revising  R^ulation  Y. 

B.  Summary  of  proposed  revisions. 

C.  Explanation  of  proposed  changes  to  the 
procedures  governing  bank  acquisitions. 

D.  Explanation  of  proposed  changes  to  the 
n     banking  provisions. 

^  y      lanation  of  restrictions  removed  from 

nnlssible  nonbanking  activities, 
r .  Explanation  of  changes  to  tying  rules. 
G.  Explanation  of  other  changes. 

Discussion 

A.  Summary  of  the  Principles  Applied 
in  Reviewing  and  Revising  Regulation  Y 

Regulation  Y  is  the  regulation  the 
Board  has  adopted  to  implement  the 
requirements  of  the  Bank  Holding 
Company  Act  (the  BHC  Act),  the  Change 
in  Bank  Control  Act  and  provisions  of 
the  Federal  Deposit  Insurance  Act.  As 
required  by  section  303  of  the  Riegle 
Commimity  Development  and 
Regulatory  Improvement  Act  of  1994. 
the  Board  has  conducted  a 
comprehensive  review  of  Regulation  Y 
to  improve  efBdency.  reduce 
imnecessary  costs,  and  eliminate 
unwarranted  constraints  on  credit 
availability  while  faithfully 
implementing  statutory  requirements. 
This  review  included  discussions  with 
staff  of  the  other  federal  banking 
agencies  regarding  the  implementation 
of  common  statutory  proWsions. 

Based  on  this  review,  the  Board 
proposes  a  comprehensive  revision  to 
Regulation  Y  that  is  intended  to 
improve  the  competitiveness  of  bank 
holding  companies  by  eliminating 
unnecessary  regulatory  burden  and 
operating  restrictions,  and  by 
streamlining  and  expediting  the 
appUcation/notice  process.  The 


revisions  proposed  by  the  Board  to 
Regulation  Y  are  summarized  in  the 
following  sections  and  explained  more 
fully  in  sections  C  through  G. 

The  Board  invites  comment  on  all 
aspects  of  its  proposed  revisions.  In 
addition,  the  Board  invites  other 
suggestions  on  revisions  to  Regulation  Y 
that  would  eliminate  unnecessary 
burden  while  adhering  to  apphcable 
statutory  requirements  and  maintaining 
safety  and  soundness. 
Approval  Process 

Much  of  Regulation  Y  is  comprised  of 
procedures  for  evaluating  applications 
and  notices.  A  number  of  revisions  are 
proposed  to  these  procedures  with  the 
goal  of  eliminating,  to  the  fullest  extent 
permitted  under  current  law,  any 
imnecessary  burden  and  paperwork. 

Two  important  principles  underlie 
the  revisions  that  are  proposed  to  the 
approval  process  for  bank  holding 
companies.  First,  the  new  regulation 
would  establish  objective  and  verifiable 
measures  for  each  of  the  criteria  set 
forth  in  the  BHC  Act  and  an  expedited 
and  nearly  red-tape  free  approval 
process  for  those  bank  holding 
companies  that  meet  these  measures. 
Under  this  new  procedure,  a  liank 
holding  company  that  meets  these 
ob)ective  measures  should  be  able  to 
expect  little  burden  or  delay  from  the 
approval  process  unless  special 
dramistances  demonstrate  that  a  closer 
review  is  warranted.  Second,  the 
application/notice  process  should  fociis 
on  an  analysis  of  the  effects  of  the 
specific  proposal  and  should  not 
normally  become  a  vehicle  for 
comprehensively  evaluating  and 
addressing  supervisory  and  compUance 
issues  at  the  applicant  organization  that 
can  more  effectively  be  addressed  in  the 
supervisory  process. 

Importantly,  these  principles  reflect  a 
change  in  approach  to  the  application/ 
notice  process,  both  procedural  and 
substantive.  They  recognize  that  the 
approval  process  is  most  effective  as  a 
gateway  for  identifying  (and  rejecting) 
organizations  that  do  not  have  the 
resources  or  expertise  to  make  an 
acquisition  or  conduct  a  particular 
activity;  and  that  the  on-site  inspection 
and  supervisory  process  is  the  most 
effective  way  to  determine  if  a  particular 
organization  is  in  fact  managing  its 
subsidiaries  or  conducting  an  approved 
activity  in  a  safe  and  sound  manner  and 
operating  within  its  authority. 

Based  on  these  principles,  a  new 
streamlined  approval  procedure  is 
proposed  that  would  permit  well-rated 
and  well-nm  bank  holding  companies  to 
acquire  banks  and  nonbanking 
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companies  and  to  engage  in  permissible 
nonbanking  activities  de  novo  with  the 
filing  of  a  simple,  short  letter  and  only 
15  days  advance  notice.  A  qualifying 
bank  holding  company  would  be 
required  to  provide  only  minimal 
information  in  connection  with  a  notice 
(basically  a  brief  description  of  the 
proposal  and  certification  that  the 
financial  and  other  criteria  are  met). 
Staff  analysis  of  these  propoisals  would 
be  focused  on  verifying  that  the 
qualifying  criteria  are  in  fact  met.  As 
explained  in  more  detail  below,  a 
qualifying  bank  holding  company  could 
make  bank  and  nonbanidng  acquisitions 
using  this  streamlined  procedure 
totaling  up  to  35  percent  of  the  risk- 
vreighted  assets  of  the  acquiring  bank 
holding  company  during  any  12  month 
period.  This  limitation  on  the  size  of 
acquisitions  would  not  apply  to  the 
acquisition  of  banks  by  small  qualifying 
bank  holding  companies  so  long  as  the 

ero  forma  consolidated  assets  of  the 
olding  company  do  not  exceed  $300 
million.  All  bank  acquisition  proposals 
that  exceed  35  percent  of  assets  (or 
cause  a  small  bank  holding  company  to 
exceed  $300  million  in  assets)  or  that 
involve  bank  holding  companies  that 
otherwise  do  not  meet  the  qualifying 
criteria  would  be  reviewed  under  the 
Board's  current  30/60-day  procedure. 

Approximatefy  85  percent  of  the  bank 
holding  companies  with  consoUdated 
assets  in  excess  of  $100  million  would' 
qualify  generally  for  this  expedited 
procedure  and  more  than  50  percent  of 
the  applications/notices  reviewed  by  the 
System  during  1995  would  have 
qualified  for  this  new  streamlined 
procedure.  Adoption  of  this  procedure 
would  substantially  reduce  the 
paperwork  that  must  be  filed  by  a 
qualifying  bank  holding  company,  the 
staff  analysis  of  proposals  by  these  well- 
run  organizations,  and  the  time  required 
to  secure  System  action  on  these 
proposals.  In  addition  to  reducing 
burden  on  quahfying  appUcants, 
adoption  of  this  new  procedure  should 
free  up  System  resources  to  focus  on 
cases  raising  more  complex  and  difficult 
issues,  thereby  improving  the 
processing  time  associated  with  these 
cases. 

The  new  proposed  procedure  follows 
the  approach  taken  in  the  regulatory 
relief  bills  currently  pending  before 
Congress  but  cannot  reach  the  level  of 
efficiency  in  the  regulatory  reUef  bills 
without  a  change  in  the  terms  of  the 
BHC  Act.  For  example,  the  BHC  Act 
ciurently  requires  that  a  bank  holding 
company  obtain  Board  approval  prior  to 
acquiring  an  additional  bank  or 
commencing  a  nonbanking  activity. 
Thus,  the  Board  may  not  eliminate  the 


prior  approval  process  for  bank  or 
nonbanking  proposals  and  may  not 
adopt  a  post-consummation  notification 
process  in  place  of  a  pre-consummation 
approval  process.  However,  the 
abbreviated  prior  notice  procedure  that 
is  proposed  here  would  satisfy  the  BHC 
Act  by  permitting  consummation  of  a 
bank  or  nonbanking  proposal  at  the 
expiration  of  a  brief  notice  period.  The 
proposed  regulatory  relief  bill  would 
eliminate  the  prior  approval 
requirement  altogether  for  certain 
classes  of  nonbanking  proposals  and 
permit  post-consununation  notice. ' 

As  pari  of  the  review  of  the 
procedures  governing  bank  acquisition 
proposals,  the  Board's  policies 
governing  public  comment  have  been 
reviewed  to  assiu«  that  a  meaningful 
opportimity  for  public  comment  is 
provided  while  at  the  same  time 
providing  for  the  efficient  and  timely 
processing  of  applications  and  notices. 
As  discussed  more  fully  below,  the 
proposed  revisions  would  retain  the 
Board's  self-imposed  30-day  public 
comment  period  for  bank  acquisition 
proposals,  with  publication  of  these 
proposals  required  in  the  Federal 
Ref^er  and  local  newspapers.  The 
proposal  recommends,  however,  that 
the  System  limit  the  exercise  of  its 
discretion  to  consider  untimely 
comments  and  adhere  strictly  to  the 
Board's  existing  rule  that  only 
comments  received  diuing  the  public 
comment  period  be  considered,  absent  a 
showing  of  extraordinary  circiunstances. 
Other  revisions  have  been  proposed  to 
the  various  procedures  in  Regulation  Y 
to  eliminate  imnecessary  biuden  and  to 
make  the  application/notice  procedure 
more  focused  and  efficient.  For 
example,  the  proposal  would  streamline 
the  procediu«  for  a  bank  holding 
company  to  obtain  a  waiver  for 
transactions  that  are  in  substance  a 
bank-to-bank  merger  subject  to  review 
by  another  federal  banking  agency,  and 
would  extend  this  waiver  procedure  to 
internal  corporate  reorganizations.  In 
addition,  the  proposal  would  eliminate 
the  4-week  pee-acceptance  review 
period  for  bank  acquisition  proposals, 
thereby  allowing  prompt  acceptance 
and  review  of  bank  acquisition 
proposals.  These  suggestions  are 


'  The  regulatory  relief  bills  in  both  the  House  and 
the  Senate  would  allow  well-capitalized  and  well- 
managed  banks,  without  any  prior  notice,  to  engage 
de  novo  in  nonbanking  activities  that  have  been 
approved  by  the  Board  by  regulation.  These 
companies  would  also  be  permitted,  after  providing 
the  Board  with  12  to  15  business  days'  prior  notice, 
to  acquire  any  bank  or  any  nonbanking  company 
engaged  in  a  permissible  activity  so  long  as  the 
bank  or  nonbanking  company  represents  less  than 
10  percent  of  the  assets  of  the  acquiring  bank 
holding  company. 


outlined  below  and  explained  in  detail 
in  later  sections  of  this  document. 

Nonbanking  Activities 

Regulation  Y  also  addresses  the 
permissible  nonbanking  activities  of 
bank  holding  companies.  As  noted 
above,  a  streamlined  procedure  is 
suggested  for  proposals  by  bank  holding 
companies  to  acquire  nonbanking 
companies  and  to  engage  de  novo  in 
permissible  nonbanking  activities.  In 
addition,  the  "laundry  Ust"  of 
nonbanking  activities  that  the  Board  has 
defined  by  regulation  as  "closely  related 
to  hanking,"  and  hence  permissible,  has 
been  revised  and  reorganized,  and  a 
number  of  other  changes  suggested  to 
improve  the  ability  of  bank  holding 
companies  to  engage  in  nonbanking 
activities. 

Several  principles  guided  the 
suggested  reforms  in  the  nonbanking 
area.  Most  important  is  the  premise  that 
bank  holding  companies  should  be 
permitted  to  conduct  nonbanking 
activities  to  the  fullest  extent 
permissible  under  the  BHC  Act  and  that 
the  regulation  should  be  sufficiently 
flexible  to  allow  for  industry  changes  in 
permissible  activities  without  creating 
unnecessary  additional  filing  biudens. 
Thus,  definitions  of  permissible 
activities  have  been  broadened  and 
updated,  and  new  procedures  are 
proposed  to  make  it  easier  for  any 
interested  person  to  obtain  a  Board 
decision  regarding  whether  a  new 
activity  is  permissible.  The  proposed 
revisions  anticipate  that  the  Board 
would  be  pro-active  in  authorizing  new 
activities,  especially  as  new  activities 
tire  permitted  for  banks  or  as  new 
financial  activities  develop,  and 
recognize  that,  under  the  BHC  Act,  bank 
holding  companies.are  authorized  to 
conduct  activities  beyond  the  scope  of 
activities  that  insured  banks  may 
conduct. 

A  comprehensive  revision  of  the 
restrictions  that  govern  the  nonbanking 
activities  of  bank  holding  companies 
has  also  been  conducted.  This  review 
drew  on  the  experience  that  the  System 
has  developed  over  the  past  two 
decades  in  authorizing  and  supervising 
nonbanking  activities  and  reflects 
removal  of  a  significant  number  of 
restrictions  that  the  System's  experience 
has  found  are  not  necessary  or  are 
outdated.  A  basic  tenet  of  the  revisions 
proposed  in  this  area  is  that  a  bank 
holding  company  should  not  be  subject 
to  supervisory  restrictions  on  the 
conduct  of  a  specific  activity  that  would 
not  apply  to  an  insured  depository 
institution  conducting  the  same  activity. 
Another  precept  guiding  this  review  is 
that  supervisory  principles  governing 
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the  condiust  of  an  activity  should  be 
deeriy  explained,  adjusted  to  take 
account  of  knariwt  developments  and  the 
System's  experience  in  supervising  the 
activity,  and,  wherever  appropriate, 
imlformly  applied  to  insured  depository 
institutians  and  their  affiliatee  on  an 
interagency  basis. 

Accordingly,  the  propoeed  revisions 
eliminate  r^^ctions  on  the  conduct  of 
specific  activities  that  would  not  apply 
to  insured  depository  institutions  that 
conduct  the  same  activity.  Also 
eliminated  wen  any  re8trlcti<Hi8  that  are 
outmoded  or  that  the  Board  has  already 
superseded  by  order.  It  is  anticipated 
that,  unleat  the  Board  determines 
otherwise  with  regard  to  a  specific 
activity  or  company,  these  restrictions 
would  be  removed  at  the  time  of  final 
adoption  of  the  proposed  regulation  for 
all  bank  holding  companies  with 
authority  to  conduct  the  relevant 
activity,  without  requiring  that 
individual  bank  holding  companies 
obtain  specific  relief  or  additional 
consKit 

In  addition,  the  revisions  contemplate 
that  the  Board,  in  conjimction  with  the 
other  banking  agencies  wherever 
appropriate,  will  develop  supervisory 
poltey  statements  that  govern  the 
ccmduct  ofl  certain  activities.  A 
supervisory  policy  statement  has  the 
advantage  of  being  more  easily  adjiisted 
to  reflect  market  (i»velopments  and 
provides  a  vehicle  for  man 
comprah«isive  guidance  on  the  conduct 
of  a  specific  activity  than  individual 
leeulatory  restrictions. 

The  Boatd  and  the  other  agencies 
have  made  efCective  use  of  supervisory 
policy  statements  in  other  areas,  most 
notably  in  providing  guidance  on  the 
sale  of  securities  and  other  nondeposit 
investment  products  on  bank  premises. 
System  experience  has  been  that  bank 
holding  companies  have  taken  these 
statements;  seriously.  Accordingly,  the 
revisions  anticipate  that  several 
restrictions  that  ourently  are  contained 
in  Regulation  Y  wouJd  be  moved  to 
supervisory  policy  statemmts  that 
would  be  developiad  at  a  later  date. 

The  proposed  regulation  continues  to 
anticipate  that  the  marketplace  for 
already  approved  activities  will  develop 
and  evolve.  Bank  holding  companies 
may  continue  to  participate  in  these 
market  developments  in  permissible 
activities  without  seeking  additional 
Board  approval.  In  the  past,  there  has  on 
occasion  been  imcertainty  regarding 
whether  a  particular  development  or 
variation  in  an  activity  represents  a 
fundamental  change  that  redefines  the 
activity  into  a  new  activity  for  which  an 
additional  approval  would  be  required 
under  the  BHC  Act  To  address  this,  a 


new  procedure  has  been  propoeed 
outside  of  the  application/notice 
process  through  which  a  bank  holding 
company  may,  on  an  expedited  basis, 
obtain  Board  confirmation  that  a  given 
development  or  variation  in  an  activity 
is  permissible.  These  interpretations  of 
the  scope  of  permissible  activities 
would  be  published  and  woidd  allow  all 
bank  holding  companies  to  participate 
In  the  development  or  variation  without 
additional  approval.  This  procedure 
would  eliminate  a  number  of  notices 
filed  by  bank  holding  companies  that 
are  uncertain  of  the  scope  of  permissible 
nonhanking  activities. 

Tying  Restrictions 

A  final  principle  imderlying  the 
proposal  is  that  each  restriction  in 
Regulation  Y  should  be  reevaliiated  in 
ll^t  of  developments  in  the 
muketplace  in  which  nonhanking 
subsidiaries  of  bank  holding  ccmipanies 
operate.  Application  of  this  principle 
warrants  significant  changes  to  the 
Board's  anti-tying  regulation,  which  the 
Board  already  has  revised  substantially 
over  the  past  two  years.  Sectloa  106  of 
the  Bank  Holding  Company  Act 
Amendments  of  1070  restricts  t3dug 
arrangements  by  banks  on  the  grounds 
that  the  imique  role  of  banks  in  the 
economy,  in  particular  their  power  to 
extend  credit,  would  allow  them  to  gain 
a  competitive  advantege  in  other 
markets.  In  1971,  the  Board  by 
regulation  extended  the  coverage  of 
these  anti-tying  rules  to  bank  holding 
companies  and  their  nonbank 
subsidiaries.  However,  the  Board's 
experience  has  shown  that  these 
nonhanking  companies  generally 
operate  in  markets  that  are  notable  far 
their  competitive  vitality.  Accordingly, 
the  propcMed  revisions  eliminate  the 
Board's  regulatory  extension  of  the  anti- 
t3ring  stetute,  leaving  restriction  of  anti- 
competitive behavior  by  bank  holding 
companies  and  their  nonbank 
subsidiaries  to  the  same  general 
antitrust  laws  that  govern  their 
competitors. 

Other  Changes 

As  explained  in  more  detail  below, 
these  various  principles  have  also  led  to 
a  number  of  other  suggested  reforms  to 
Regulation  Y.  In  addition  to  proposing 
the  suggestions  discussed  below,  the 
Board  Invites  suggestions  on  other 
revisions  to  Regulation  Y  that  would 
further  eliminate  imnecessary  regulatory 
burden  and  paperwork. 

B.  Summary  of  Proposed  Revisions 

The  Board  seeks  public  comment  on 
proposals  to  {unend  Regulation  Y  to: 


Bank  Acquisition  Proposals 

•  Establish  a  streamlined  15-day  notice 
procedure  for  proposals  by  well-capitalijad 
and  weil-managea  bank  holding  companies 
with  "satisfactory"  or  better  CRA 
performance  records  to  acquire  banks,  within 
limits  (this  procedure  would  currently  be 
available  to  approximately  85  percent  of  tlie 
bank  holding  companies  writh  assets  ow 
SlOO  million  and  would  have  applied  to 
approximately  50  percent  of  the  applications/ 
notices  submitted  to  the  System  last  jrear); 

•  Rlhninatw  the  pre-acceptance  period  far 
all  filings  to  acquire  a  bank  (thereby 
expediting  processing  of  bank  acquisition 
proposals  l^  aa  much  as  28  days); 

•  Provide  for  publication  of  newq>aper 
and  Federal  Ba^stnr  notices  regarding  bank 
acquisition  proposals  up  to  30  days  before  a 
filing  for  approval  of  the  transaction  is  made; 

•  Adhere  strictly  to  the  Board's  policies 
governing  acceptance  of  pubUc  comments  to 
require  all  comments  on  bank  acquisitions  to 
be  submitted  during  the  public  ctumnent 
period;  2 

•  Streamline  the  current  waiver  procadura 
fat  transactions  that  are  in  substance  bank-to- 
bank  mergars  and  expand  the  procedure  to 
apply  to  internal  corporate  raoiganizations  by 
revered  bank  holding  companies; 

Proposals  Involving  Nonbanking  Activities 
and  Acquisitions 

•  Establish  a  streamlined  15-day  notice 
procedure  for  proposals  by  well-capitalized 
and  w^l-managed  bank  holding  companies 
to  engage  de  novo  in  pennissible  nonbanking 
activities  and  to  acquire,  within  limits, 
nonbanking  companies  engaged  in  any 
activity  permitted  by  r^ulation  or  peimitted 
for  that  bank  holding  company  by  order, 

•  Revise  and  reoiganize  the  laundry  list  of 
permissible  ncmbanking  activities  into 
fourteen  categories  of  functionally  related 
activities  and  permit  bank  holding 
companies  to  obtain  approval  at  one  time  to 
engage  in  all  activities  on  tlie  list  or  within 
the  same  functional  category; 

•  Broaden  the  scope  and  description  of 
activities,  including  in  particular,  derivatives 
trading  and  investment  activities,  investment 
advisory  activities,  and  management 
constilting  activities; 

•  Expand  data  processing  and  management 
consulting  activities  to  include,  as  an 
incidental  activity,  deriving  up  to  30  percent 
of  total  revenue  from  nonfinancial  data 
processing  and  management  consulting 
activities; 

•  Add  to  the  regulatory  laundry  list  of 
permissible  nonbanking  activities  several 
nonbanking  activities  previously  approved 
by  the  Board  by  order,  including  private 
placement  of  securities,  acting  as  riskless 
principal  in  the  sale  of  securities,  acting  as 

a  futures  commission  merchant  in  the  sale  of 
nonfinancial  futures  and  options  on  futures, 
providing  career  counseling  services  to 
employees  In  the  financial  industry,  and 
providing  asset  management  services; 

•  Remove  from  the  regulation  restrictions 
on  the  conduct  of  permissible  nonbanking 


'Am  part  of  its  revi«w  of  Regulation  Y,  the  Board 
has  delegatad  additiooal  authority  to  the  Reserve 
Banks  to  act  on  certain  claiaes  of  protested  bank 
ocquisitloa  proposals. 
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activities  that  have  been  superseded  by  Board 
order,  are  unnecessary  or  would  not  apply  to 
the  conduct  by  an  insured  bank  of  the  same 
activity,  including  restrictioDS  on  the 
conduct  of  leasing  activities,  private 
placement  and  riskless  principal  activities, 
derivatives  investment  and  advisory 
activities,  futures  clearing  and  execution 
activities,  foreign  exchange  activities,  the  sale 
of  p)ayment  instruments,  tax  planning  and 
preparation  activities,  and  consumer 
counseling  activities; 

•  Eliminate  the  one  year  time  limit  on 
System  approvals  to  engage  de  novo  in 
permissible  nonbanking  activities  for  bank 
holding  companies  that  maintain  adequate 
capital  and  satisfactory  examination  ratings 
(this  would  allow  a  bank  holding  company 
to  seek  a  single  approval  to  engage  in  all 
permissible  nonbanking  activities); 

•  Establish  a  streamlined  procedure 
outside  the  application  process  for  bank 
holding  companies  and  others  to  obtain  an 
advisory  opinion  from  the  Board  about  the 
scop>e  of  permissible  activities; 

•  Revise  the  Board's  policy  statement 
governing  the  investment  advisory  activities 
of  bank  holding  companies  to  remove  several 
restrictions  that  currently  apply  to  bank 
holding  companies  that  advise  mutual  funds; 

•  Provide  for  publication  of  Federal 
Register  notices  regarding  nonbanking 
proposals  up  to  30  days  before  a  filing  foe 
Board  approval  is  made; 

•  Allow  bank  holding  companies  with 
approval  to  engage  in  any  lending  activity 
broader  authority  to  acquire,  in  the  ordinary 
course  of  business  and  without  special  Board 
approval,  assets  from  third  parties  engaged  in 
the  same  activity; 

Revision  of  Tying  Rules 

•  Remove  Board-imposed  tying 
restrictions  that  limit  the  ability  of  non-bank 
affiliates  of  a  holding  company  to  package 
their  products,  create  exceptions  from  the 
statutory  restriction  on  bank  tying 
arrangements  to  allow  banks  greater 
flexibility  to  package  products  with  their 
affiliates,  and  clarify  that  the  tying 
restrictions  do  not  apply  abroad; 

Bank  Holding  Company  Formations 

•  Reduce  the  threshold  qualifications  and 
information  requirements  for  the  existing    . 
abbreviated  procedure  for  bank  holding 
company  formations  by  current  shareholders 
of  a  bank; 

Change  in  Bank  Control  Act  Filings 

•  Eliminate  the  current  requirement  that  a 
p>er8on  that  has  already  received  Board 
approval  under  the  Change  in  Bank  Control 
Act  obtain  additional  approvals  to  acquire 
additional  shares  of  the  same  bank  or  bank 
holding  company; 

•  Add  a  definition  of  the  term  acting  in 
concert  and  establish  presumptions  to 
resolve  questions  about  when  a  group  is 
acting  in  concert, 

•  Allow  after-the-fect  filings  when  a  CIBC 
Act  filing  requirement  is  triggered  by  the 
action  of  an  unrelated  third  party; 

•  Permit  public  notice  of  QBC  Act  filings 
to  be  published  30  days  in  advance  of  filing 
notice  with  the  System; 


Other  Changes 

•  Modify  requirements  for  filing  prior 
notice  of  changes  in  directors  and  senior 
executive  officers  of  state  member  banks  and 
bank  holding  companies  and  clarify  the 
appeals  process  for  rejected  notices; 

•  Establish  a  regulatory  presumption  that 
exempts  testamentary  trusts  from  the 
definition  of  company  in  the  BHC  Act; 

•  Reduce  from  30  to  15  the  number  of  days 
notice  required  before  a  large  stock 
redemption  by  a  bank  holding  company, 
permit  bank  holding  companies  to  take 
account  of  intervening  new  issues  of  stock  in 
computing  when  a  stock  redemption  notice 
must  be  filed,  and  allow  small  bank  holding 
companies  to  make  stock  redemptions 
without  notice  if  the  holding  company  meets 
certain  leverage  and  capital  requirements 
applicable  to  small  bank  holding  companies; 

•  Update  and  revise  the  Board's  existing 
policy  statement  on  small  one-bank  holding 
companies  to  reduce  burden  in  the  approval 
process  for  proposals  to  form  small  bank 
holding  companies  and  by  small  bank 
holding  companies  to  acquire  additional 
banks;  and 

•  Implement  current  Board  decisions 
defining  the  terms  class  of  voting  securities 
and  immediate  family. 

C.  Explanation  of  Proposed  Changes  to 
the  Procedures  Governing  Bank 
Acquisitions 

1.  Streamlined  Procedure  for  Well-Run 
Bank  Holding  Companies 

The  proposed  revision  would 
establish  a  15-day  notice  procedure  for 
acting  on  bank  acquisition  proposals  by 
well-run  bank  holding  companies  if  the 
following  criteria  are  met: 

•  Well-capitalized.  Both  before  and 
immediately  following  the  transaction,  the 
bank  holding  company,  its  lead  insured 
dep)ository  institution  and  insured  depository 
institutions  controlling  at  least  80  percent  of 
the  total  depository  institution  assets  of  the 
bank  holding  company  are  well-capitalized;^ 

•  Well-managed.  At  the  time  of  the 
transaction,  the  bank  holding  comp>any,  its 
lead  insured  depository  institution  and 
insured  depository  institutions  controlling  at 
least  80  percent  of  the  total  depository 
institution  assets  of  the  bank  holding 
company  are  well-managed  [i.e.,  have 
received  one  of  the  two  highest  composite 
ratings  at  the  most  recent  examination,  a 
"satisfactory"  management  rating  and  at  least 
a  "satis&ctory"  compliance  rating); 

•  Satisfactory  CRA  rating.  At  the  time  of 
the  transaction,  the  lead  insured  depository 
institution  and  insiired  depository 
institutions  controlling  at  least  80  percent  of 
the  total  insured  depository  institution  assets 
of  the  acquiring  bank  holding  company  have 
a  "satisfactory"  or  better  performance  rating 
at  the  most  recent  CRA  examination; 

•  Competition.  In  every  relevant  banking 
market  as  defined  by  the  Board,  the  market 


>A  small  bank  holding  company — defined  as  any 
bank  holding  company  with  assets  under  Si  50 
million — would  be  required  to  meet  certain  debt-to- 
equity  levels  to  qualify  for  this  streamlined 
procedure. 


share  for  deposits  controlled  by  the  acquiring 
bank  holding  company  following  the 
transaction  is  below  35  percent  and  the 
proposal  conforms  with  the  Department  of 
justice  Horizontal  Meiger  Guidelines  as 
applied  to  banking  organizations,  in  both 
cases  relying  on  thrift  weighting  at  50  percent 
and  without  reliance  on  divestitures; 

•  Size  of  acquisition.  During  any  12  month 
period,  the  book  value  of  the  aggregate  assets 
acquired  by  the  bank  holding  company, 
combining  all  acquisitioiu  imder  the 
expedited  procedure  for  bank  acquisitions 
with  acquisitions  under  the  expedited 
procedure  for  nonbanking  proposals,  does 
not  exceed  35  percent  of  the  consolidated 
total  risk-weighted  assets  of  the  acquiring 
bank  holding  company  as  measured  at  the 
beginning  of  the  12  month  period.  This 
limitation  would  not  apply  to  bank 
acquisitions  by  qualifying  bank  holding 
companies  that  have  assets  of  less  than  $300 
million  on  a  pro  forma  basis; 

•  Interstate.  Approval  of  the  prop>o8al  is 
not  barred  under  the  provisions  governing 
interstate  acquisitions  (e.g.,  meets  relevant 
deposit  concentration  limits.  State  age 
requirements,  and  other  applicable 
requirements); 

•  Consolidated  Home  Country 
Supervision.  The  acquiring  bank  holding 
comj>any  meets  the  requirement  for 
consolidated  home  country  supervision 
contained  in  the  BHC  Act;  and 

•  No  Supervisory  Actions.  At  the  time  of 
the  transaction,  no  significant  supervisory 
action  is  pending  against  the  acquiring  bank 
holding  compwny. 

As  of  March  31, 1996,  approximately 
85  percent  of  the  bank  holding 
companies  with  assets  greater  than  $100 
milhon  would  qualify  for  these 
procedures.  More  than  50  percent  of  the 
applications/notices  submitted  by  bank 
holding  companies  during  1995  would 
have  qualified  for  this  streamlined 
procedure  and  reduced  filing 
requirement. 

A  biak  holding  company  that  meets 
these  qualifications  would  be  able  to 
acquire  a  bank  or  bank  holding 
company  by  providing  the  appropriate 
Reserve  Baixk  with  15-day  prior  written 
notice  of  the  transaction.  Under  this 
procedure,  a  bank  holding  company 
would  be  required  to  provide  only 
limited  information.  The  information 
requirements  are  specified  in  the 
proposed  regulation  and  have  been 
reduced  to  providing  certification  that 
the  bank  holding  comp>any  and  the 
transaction  meet  the  requirements  for 
the  procedure,  a  description  of  the 
transaction  and  the  parties,  and  certain 
pro  forma  information  regarding  the 
financial  and  competitive  effects  of  the 
transaction.  The  bank  holding  company 
must  also  provide  evidence  that  public 
notice  of  the  transaction  has  been  given 
sufficiently  in  advance  to  permit 
interested  members  of  the  public  30 
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days  to  submit  their  views  regarding  the 
proposal  to. the  Board. 

An  identical  expedited  procediire  is 
proposed  for  nonbanking  proposals  by 
well-capitalized  and  well-managed  bank 
holding  coitipanies  where  the  bank 
holding  company  proposes  to  engage  de 
novo  or  to  acquire  a  company  engaged 
in  a  nonbanking  activity  that  the  Board 
has  approved  by  regulation  or.  with 
limited  exceptions  designated  by  the 
Board,  by  order.  The  aggregate  size 
limitation  discussed  above  [i.e.,  an 
aggregate  limit  of  35  percent  of  assets 
during  any  .12  month  period  for  all 
acquisitions  under  the  bank  and 
nonbankin|  expedited  procedures) 
woidd  limit  the  total  amoimt  of  banking 
and  nonbanking  acquisitions  that  a  bank 
holding  company  could  make  during 
any  12  month  period  under  the 
streamlined  notice  procedures.  Finally, 
because  the  CRA,  interstate  banking, 
and  home  country  supervision 
requirements  do  not  apply  to 
transaction*  under  section  4  of  the  BHC 
Act.  no  criteria  would  be  established  in 
these  areas  for  nonbanking  proposals 
under  the  eoq>edited  procedure.* 

The  proposed  procedure  woiild 
permit  the  $oard  or  the  Reserve  Bank  to 
notify  a  bank  holding  company  for  any 
reason  that  this  streamlined  notice 
procedure  is  not  available  and  that  a  full 
appiication — subject  to  the  current 
application  procedure — ^woidd  be 
required.  Ttis  provision  provides  a 
mechanism  to  address  situations  in 
which  information  obtained  either  in  an 
examinatlGCi  or  outside  the  examination 
process  indicates  that  a  more  thorough 
review  of  t^e  organization's  abiUty  to 
meet  the  statutory  factors  is  warranted. 
For  example,  the  Board  could  follow  the 
normal  30/60-day  procedure  in  cases 
that  are  subject  to  a  substantive  protest, 
that  raise  issues  regarding  the  funding  of 
a  transaction  or  that  raise  concerns 
about  the  ability  of  the  appUcant 
adequately  to  manage  the  risks 
associated  with  a  particular  activity.  It 
is  anticipated  that  this  mechanism 
would  be  used  only  sparingly  and  in 
extraordinary  situations. 

A  compasny  or  proposal  that  does  not 
qualify  for  the  proposed  streamlined 
procedure  >vould  follow  the  current 
application  process,  which  provides  for 
Rieserve  Bank  action  within  30  days  of 
filing  and  Board  action  on  more 
complex  cases  within  60  days  of  filing. 
As  explained  below,  a  niunber  of  steps 
are  proposed  to  reduce  the  burden  of  the 
current  ap^Ucatlon  process.  In  the  event 

*  Consistoni  with  Board  precedent,  the  CRA 
critarion  wouid  apply  to  proposals  by  bank  holding 
companies  to  toquire  savings  associations  under 
section  4. 


that,  during  the  review  of  a  transaction 
under  the  expedited  proposal,  the  Board 
determines  that  a  bank  holding 
company  must  follow  the  current 
approval  procedure  rather  than  the 
expedited  procedure,  the  proposed 
regulation  contemplates  that  the  notice 
filed  by  the  holding  company  tmder  the 
expedited  procedure  would  be  accepted 
under  the  normal  procedure  and  that 
the  normal  procedure  will  be  deemed  to 
have  begim  at  the  time  that  the 
expedited  notice  was  filed. 

In  the  case  of  the  acquisition  of  a 
bank,  the  BHC  Act  requires  that  the 
primary  supervisor  for  the  bank  to  be 
acquired  be  given  30  calendar  days  in 
which  to  submit  comments  on  the 
transaction.  In  practice,  the  primary 
supervisor  generally  allows  the  notice 
period  to  expire  without  filing 
comments.  Moreover,  financial, 
managerial,  legal  and  safety  and 
soundness  concerns  that  are  known  to 
the  primary  bank  supervisor  are 
generally  also  known  by  the  Board 
because  of  ongoing  sharing  of 
supervisory  information.  Accordingly,  it 
usually  serves  no  regulatory  piupose  to 
allow  this  30-day  notice  period  to  serve 
as  a  constraint  on  the  Board's  action  on 
a  proposal. 

Under  the  proposed  procedure,  the 
Reserve  Bank  would  provide  notice  of  a 
proposal  to  the  primary  supervisor.  The 
proposed  procedure  contemplates  that 
the  System  will  act  on  any  proposal 
within  15  days  of  receiving  a  filing 
regarding  the  proposal  even  though  the 
period  for  obtaining  comments  from  the 
primary  supervisor  has  not  expired.  The 
new  procedure  provides,  however,  that 
the  System's  action  is  subject  to 
revocation  if  the  primary  supervisor 
objects  to  a  transaction  within  the 
relevant  notice  period.  Because  bank 
acquisition  proposals  may  not  be 
consimmiated  for  15  days  after  System 
action — ^which  is  the  post-approval 
waiting  period  established  by  statute  to 
allow  the  Department  of  Justice  to 
review  a  transaction — it  is  expected  that 
the  notice  period  for  the  primary 
supervisor  will  expire  prior  to 
consummation  of  a  bank  acquisition 
proposal. 

Ine  Board  seeks  comment  on  all 
aspects  of  this  proposed  procedure, 
including  comment  on  whether  the 
procedure  is  workable  and  likely  to 
reduce  burden  and  whether  the 
proposed  regulatory  criteria  are 
appropriate.  The  Board  intends  that  the 
prop(»ed  expedited  procedure  apply  to 
"well-run"  bank  holding  companies, 
whether  domestic  or  foreign,  large  or 
small.  The  Board  seeks  comment  on 
whether  the  criteria  proposed  are 
appropriately  defined  to  achieve  this 


resiUt.  In  this  regard,  the  Board  has 
already  proposed  an  adjustment  to  the 
qualifying  criteria  for  small  bank 
holding  companies  (defined  as  bank 
holding  companies  with  total  assets 
under  $300  million). 

2.  Elimination  of  the  Pre- Acceptance 
Period  for  Bank  Acquisition  Proposals 

Currently,  Regulation  Y  provides  a    • 
period  prior  to  acceptance  of  a  filing 
involving  a  bank  acquisition  proposal 
during  which  the  appropriate  Reserve 
Bank  reviews  the  informational 
sufficiency  of  the  filing  and  may  ask  for 
additional  information.  An  application 
is  accepted  for  processing  once  the 
information  requested  diiring  this  pre- 
acceptance  period  Is  provided.  A  similar 
pre-acceptance  period  for  nonbanking 
proposals  was  eliminated  by  the  Board 
in  1993  and  the  experience  with 
nonbanking  proposals  since  that  time 
indicates  that  the  pre-acceptance  period 
is  not  necessary. 

Accordingly,  the  proposed  revision  to 
Regulation  Y  would  eliminate  the  pre- 
acceptance  period  for  all  bank 
acquisition  propc^als.  This  change 
would  shorten  by  as  much  as  28  days 
the  period  that  a  proposal  is  within  the 
System,  and  would  begin  the  processing 
of  all  applications  Involving  a  bank 
acquisition — both  imder  the  streamlined 
and  standard  procedure — on  the  date  of 
submission  of  the  required  filing.  The 
proposed  revision  to  Regulation  Y 
would  provide  that,  within  7  calendar 
days  of  receipt  of  a  notice  or  application 
to  acquire  a  bank,  the  appropriate 
Reserve  Bank  must  either  accept  the 
fiUng  as  of  the  date  of  receipt  or  return 
the  filing  as  infbrmationally  incomplete. 
It  is  expected  that  a  filing  that  contains 
the  information  specified  in  the 
regulation  or  in  the  appropriate  Federal 
Reserve  form  will,  except  in 
extraordinary  circumstances,  be 
accepted  for  action.  The  draft  regulation 
would  allow  the  Board  or  the  Reserve 
Bank  to  request  any  additional 
information  at  any  time  during  the 
period  for  review  of  the  proposal, 
although  one  of  the  premises  underlying 
the  expedited  procediire  is  that  an 
analysis  of  transactions  that  qualify  for 
expedited  prcx^ssing  will  be  limited 
and  information  beyond  the  Information 
stated  In  the  regulation  will  only  be 
requested  for  those  proposals  in  special 
ciromistances. 

3.  Timing  of  Publication 

In  the  case  of  a  bank  expansion 
proposal,  the  Board's  rules  require  that 
notice  be  published  by  the  applicant  in 
local  newspapers  and  by  the  Board  in 
the  Federal  Register.  The  Board 
initiated  the  newspaper  publication 
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requirement  for  bank  acquisitiaa 
proposals  in  order  to  solicit  information 
from  the  local  community  regarding  the 
effect  of  a  proposal  on  the  conveniraice 
and  needs  of  the  local  community,  and 
retained  the  requirement  after  the 
enactment  of  the  Community 
Reinvestment  Act.  Public  notice  of 
nonbanking  proposals  is  published  only 
in  the  Federal  Register. 

Currently,  the  Board's  rules  require 
that  newspaper  notice  of  a  proposed 
bank  acquisition  be  published  in  a 
newspaper  of  general  circulation  no 
more  than  7  days  before  or  7  days  after 
the  appropriate  filing  is  made  with  the 
Reserve  BanL  The  Board  publishes 
notice  in  the  Federal  Register  of  both 
bank  acquisition  proposals  and 
nonbanking  proposals  upon  receipt  of  a 
filing.  In  over  90  percent  of  the  hank 
acquisition  proposals  filed  with  the 
System,  no  public  comments  are 
submitted.  Consequently,  the  current 
publication  schedule  often  results  in 
substantial  delay  in  action  on  a  proposal 
in  which  no  comments  are  submitted. 
For  example,  because  the  public 
comment  pieriod  is  typically  30  days, 
this  publication  schediile  delays  action 
on  some  proposals  until  up  to  37  days 
after  the  proposal  has  been  filed  to 
allow  for  Federal  Register  publication. 

Moreover,  public  announcement  of  a 
proposed  bai^  acquisition  usually  well 
pre-dates  the  newspaper  and  Federal 
Register  publication.  This  has  led  to 
confusion  on  the  part  of  commenters 
about  when  a  timely  comment  may  be 
filed  with  the  System. 

To  avoid  this  delay  and  confusion,  the 
regulation  would  provide  for  newspaper 
pubUcation  of  bank  acquisition 
proposals  up  to  30  days  prior  to 
submission  of  a  filing  for  System 
approval,  which  is  closer  to  the  time  of 
the  actual  public  annoimcement  of  the 
proposal,  hi  addition,  the  applicant 
would  be  permitted  to  request  that  the 
Board  pubUsh  notice  of  a  proposal  in 
the  Federal  Register  up  to  30  days 
before  a  filing  is  made  with  the  System. 
This  change  would  apply  to  all  bank 
and  nonbanking  proposals,  including 
cases  that  qualify  for  the  new 
streamlined  procedures  outlined  above, 
and  would  allow  more  efficient 
processing  of  applications/notices  while 
permitting  the  pubUc  a  full  conunent 
period.  In  the  case  of  proposals  that 
quahfy  for  the  new  streamlined 
procedure,  advance  publication  of 
notice  is  essential  to  permit  System 
action  within  15  days  following  the 
filing. 


4.  Revision  of  Public  Comment 
Procedures  for  Bank  Acquisitions 

As  just  noted,  since  1960,  the  Board 
has  provided  by  regulation  for  the 
publication  of  bank  acquisition 
proposals.  The  Board's  rules  currently 
provide  that  all  conunents  from  the 
public  regarding  a  proposed  transaction 
must  be  received  prior  to  the  close  of 
the  public  comment  period.  However, 
the  rules  also  provide  that  the  Board 
may,  in  its  discretion,  consider  any 
untimely  comment. 

Since  adoption  of  its  publication  rule, 
the  Board  has  Uberally  used  its 
discretion  to  consider  all  comments,  in 
particiilar,  supplemental  comments 
filed  by  a  commenter  that  has  filed  an 
initial  timely  comment,  to  the  fullest 
extent  practicable  without  delaying 
action  on  a  proposal  beyond  the  self- 
imposed  60-day  processing  schedule. 
There  has  been  growing  concern  that 
this  practice  of  accepting  and 
considering  public  comments  submitted 
after  the  close  of  the  public  comment 
period  has  encouraged  some 
commenters  to  file  comments  after  the 
close  of  the  comment  period,  and  other 
commenters  to  file  cursory  comments 
during  the  public  comment  period 
while  submitting  numerous  and 
volimiinous  comments  after  the  close  of 
the  comment  period,  sometimes  as  late 
as  the  day  of  the  Board's  consideration 
of  the  case. 

The  Board  proposes  to  retain  its 
aurent  practice  of  requiring  public 
notice  of  bank  acquisition  proposals  and 
of  providing  commenters  at  least  30 
days  in  which  to  develop  and  submit 
comments  on  bank  acquisiticms  imder 
the  BHC  Act.  Similarly,  public  notice 
would  continue  to  be  given  of  all 
nonbanking  proposals,  with  the  pubUc 
provided  at  least  14  days  to  comment  on 
nonbanking  transactions. 

The  Board  also  proposes,  however,  to 
adhere  more  strictly  to  its  current  rules, 
and — for  both  bank  and  nonbanking 
proposals — no  longer  to  consider  any 
comments  submitted  after  the  close  of 
the  comment  period,  including 
supplemental  comments  filed  after  the 
close  of  the  comment  period  by  a 
commenter  that  had  filed  initial 
comments  on  a  timely  basis,  except  in 
extraordinary  circumstances  in  which 
the  commenter  provides  compelling 
evidence  that  it  could  not  have 
submitted  all  of  its  comments  in  a 
timely  fashion.^ 


5.  Streamlined  Waiver  Process  for 
Proposals  Involving  Bank  Mergere 

The  Board's  current  regulation 
permits  bank  holding  companies  to  seek 
a  waiver  of  the  application  filing 
requirement  under  the  BHC  Act  for 
transactions  that  involve  the  acquisition 
of  stock  of  a  bank  for  an  instant  in  time 
as  part  of  a  bank-to-bank  merger.  All  of 
these  transactions  are  subject  to  review 
by  a  federal  banking  agency  imder  the 
Bank  Merger  Act,  which  requires  review 
of  the  financial,  managerial, 
competitive,  convenience  and  needs 
and  CRA  effects  of  the  bank  merger.  The 
Board  estabUshed  this  waiver  process  to 
eliminate  redundant  review  of  these 
transactions  by  multiple  federal  banking 
agencies.  The  Board  retained 
jiuisdiction  over  these  transactions  and 
a  modest  review  process  because  some 
transactions  have  an  effect  on  the 
financial  and  other  resources  of  the 
parent  bank  holding  company,  which  is 
not  subject  to  an  analysis  under  the 
Bank  Merger  Act. 

Under  the  Board's  current  waiver 
process,  a  bank  holding  company  must 
provide  30  days  advance  notice  to  the 
System  and  file  supporting  information. 
A  waiver  is  automatically  granted  at  the 
end  of  that  period  unless  the  Board 
notifies  the  bank  holding  company  that 
a  full  apphcation  is  required.  The  Board 
received  approximately  110  waiver 
requests  in  1995. 

The  Board  proposes  to  streamline  the 
waiver  procedure  in  three  ways.  First, 
the  length  of  the  review  process  for 
waivers  would  be  reduced  to  10  days 
from  30  days.  Thus,  a  bank  holding 
company  would  receive  a  waiver  for  a 
qualifying  transaction  if  the  System 
does  not  notify  the  bank  holding 
company  prior  to  expiration  of  a  10-day 
waiver  review  process  that  a  full 
application  is  required.  Seccmd,  the 
regulation  would  be  amended  to  specify 
the  information  that  must  be  provided 
with  a  waiver  request.  That  information 
would  be  limited  to  a  copy  of  the  Bank 
Merger  Act  filing  made  with  the 
appropriate  federal  banking  agency  for 
the  banks  involved  in  the  merger,  and 


'  As  part  of  its  review  of  its  policies  and 
procedures  governing  applications/notices,  the 
Board  has  delegated  additional  authority  to  the 
Reserve  Banks  to  act  on  cases  involving  protests 
that  raise  individual  consumer  complaints  (such  as 
denial  of  an  individual  loan),  allegatioiu  for  which 


the  commanter  provides  no  substantiation,  and 
cases  involving  an  assertion  of  violation  of  a  law 
where  a  court  of  the  agency  responsible  for 
enforcing  the  specifk  law  has  not  made  a 
determination  that  the  law  was  violated  and  the 
Board  has  determined  the  law  is  not  within  the 
Board's  jurisdiction  to  Interpret  and  enforce  (such 
as  State  laws  preserving  the  rights  of  minority 
shareholders  and  federal  equal  employment  laws). 
In  each  of  these  areas,  the  Reserve  Bank  would  be 
required  to  review  the  performance  record  of  the 
applicant  and  could  act  only  if  the  CRA,  managerial 
and  other  statutory  factors  supported  approval.  The 
Board's  Inspector  General  endorsed  this  change  in 
prtxxdura  based  on  a  review  of  the  Board's 
application  pnxMta. 
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a  descripUpn  of  the  transaction  at  the 
bank  holding  company  level,  including 
the  purchase  price  and  the  source  of 
funding  for  the  purchase  price. 

Third,  tke  proposed  regulation  would 
make  the  waiver  process  available  to 
internal  reorganizations  of  bank  holding 
companies,  such  as  the  transfer  of  banks 
within  a  registered  bank  holding 
company,  the  formation  of  new 
intermediate-tier  bank  holding 
companies,  and  the  merger  of 
intermediste-tier  bank  holding 
companies.  Some  of  these  transactions 
are  not  subject  to  a  review  under  the 
Bcmk  Merger  Act.  However,  all  of  these 
transactions  involve  corporate 
reorganizations  by  registered  bank 
holding  companies  that  have  received 
Board  approval  to  control  and  operate 
the  banks  involved  in  the  transaction. 
The  Board  has  granted  waivers  for 
internal  reorganizations  in  previous 
caaes.  on  a  case-by-case  basis. 

In  all  cases  in  which  a  waiver  is 
available,  the  Board  would  retain  the 
right  to  require  a  full  application  in 
individual  cases  if  the  Board  detmnines 
that  drcumstances  warrant  a  full  Board 
review  and  the  Board  notifies  the  bank 
holding  company  that  a  filing  is 
required. 

The  Board  seeks  commentim  these 
revisions  tb  the  waiver  procedure, 
including  whether  the  criteria  identified 
in  the  proposal  are  adequate  to  assure 
Board  review  of  transactions  that 
involve  sifnificant  issues  imder  the 
standards  set  forth  in  the  BHC  Act. 

6.  Small  Btank  Holding  Company  Policy 
Statement 

In  1984.  the  Board  adopted  a  policy 
statement  governing  the  formation  of 
small  one  bank  holding  companies  that 
recognized  that  there  are  pubhc  benefits 
to  permitting  small  bank  holding 
companies  with  well  capitaUzed  and 
well  manned  subsidiary  banks  to 
operate  with  levels  of  debt  that  are 
somewhat  higher  than  ordinarily 
permitted  for  bank  holding  companies. 
The  Board  proposes  to  revise  and 
update  this  policy  statement  to  reduce 
the  burdes  on  small  bank  hoUing 
companies  of  the  applications  process, 
es'^)ecially  for  less  highly  leveraged 
organizations,  and  to  otherwise  remove 
oteolete  language.  The  revised  language 
reflects  that  the  policy  statement  has,  for 
some  time,  been  applied  to  small  bank 
holding  companies  (regardless  of  the 
number  of  subsidiary  banks)  otherwise 
meeting  the  statement's  criteria,  and  not 
just  to  smsll  one  bank  holding 
companies.  The  statement  would  also  be 
revised  to  clarify  that  it  applies  to 
expansioii  proposals  by  small  bank 


holding  companies  as  well  as  to  small 
bank  holding  company  formations. 

In  addition,  the  statement  would  be 
updated  to  replace  outdated  language 
defining  applicable  capital  levels  with 
the  requirement  that  all  subsidiary 
banks  be  well-capitalized.  Notifications 
to  form  small  bank  holding  companies 
over  banks  that  are  well  manned  and  in 
satisfactory  condition,  and  that  present 
no  other  issues,  will  be  eligible  for  the 
expedited  applications  processing 
procedures  if  the  pro-forma  debt  to 
equity  ratio  is  1.0:1  or  less.  The  criteria 
under  which  ihese  organizations  could 
pay  reasonable  corporate  dividends 
have  also  been  simplified. 

Other  proposals  to  form  bank  holding 
companies  will  be  subject  to  a  focused 
review  of  the  parent-level  debt  servicing 
ability  or  any  other  issue  presented.  It 
is  not  expected  that  these  organizations 
will  pay  dividends  until  their  leverage 
has  been  reduced  to  a  1.0:1  level. 

The  Board  requests  comment  on  these 
proposed  revisions  and.  in  {>articular. 
the  effect  of  these  revisions  on  proposals 
to  form  small  bank  holding  companies 
and  by  small  bank  holding  compmiies  to 
acquire  additional  banks. 

D.  Explanation  of  Proposed  Changes  to 
the  Nonbanking  Provisions 

1.  General  Review  and  Updating  of 
Nonbanking  Activities 

The  principal  authority  for  bank 
holding  companies  to  engage  in 
nonbanking  activities  is  set  forth  in 
section  4(c)(8)  of  the  BHC  Act.  That 
section  generally  provides  that  a  bank 
holding  company  may  seek  Board 
approval  to  engage  in.  or  acquire  shares 
of  a  company  engaged  in.  activities  that 
the  Board  has  determined,  after  notice 
and  opportunity  for  hearing,  "to  be  so 
closely  related  to  banking  or  managing 
or  controlling  banks  as  to  be  a  proper 
incident  thereto."  The  statute  provides 
that  the  Board  may  make  this 
determination  by  order  or  by  regtilation. 
The  Board  has  to  date  determined  by 
regulation  that  24  activities  are  "closely 
related  to  banking"  and  has  determined 
by  individual  order  that  a  number  of 
additional  activities  are  also  "closely 
related  to  banking." 

Once  the  Board  has  determined — 
either  by  regiilation  or  by  order — that  an 
activity  is  "closely  related  to  banking." 
the  Board  need  not  make  that 
determination  again  in  subsequent 
cases.  Review  of  subsequent  cases  is 
limited  to  determining  whether  the 
conduct  of  the  nonbanking  activity  by 
the  applying  bank  holding  company 
would  result  in  public  benefits  that 
outweigh  the  potential  adverse  effects 
(the  "proper  incident"  test). 


The  list  of  nonbanking  activities 
contained  in  Regulation  Y  (the  "laimdiy 
list")  is  intended  to  serve  the  purpose  of 
providing  a  convenient  and  detailed  list 
of  most  of  the  activities  that  the  Board 
has  foimd  to  be  closely  related  to 
banking  and  therefore  permissible  for 
bank  holding  companies.  The 
Regulation  Y  laundry  list  also 
designates  the  activities  that  may  be 
approved  by  the  Reserve  Banks  under 
delegated  authority,  although  the  Board 
has  delegated  authority  for  Reserve 
Banks  to  act  on  proposals  involving  a 
niunber  of  activities  approved  by  order 
during  intervals  between  modifications 
of  Regulation  Y. 

As  explained  above,  the  Board 
proposes  to  establish  an  expedited 
procedure  for  "well-rated"  and  "well- 
run"  bank  holding  companies  to  obtain 
System  approval  to  make  nonbanking 
acquisitions  that  fall  within  the  size 
liniit  noted  above  and  to  engage  de  novo 
in  permissible  nonbanking  activities. 
The  Board  also  proposes  to  reorganize 
the  list  of  permissible  nonbanking 
activities  into  fourteen  categories  of 
functionally  related  activities.  This 
reorganization  should  make  the  list 
easier  to  understand  and  make  it  easier 
for  bank  holding  companies  to  obtain 
approval  to  engage  in  related  activities. 
For  example,  the  proposed  revisions 
would  permit  a  bank  holding  company 
to  obtain  approval  at  one  time  to  engage 
in  all  of  the  activities  on  the  laundry  list 
or  all  activities  listed  in  a  functional 
category,  or,  at  the  holding  company's 
choosing,  to  obtain  approval  to  engage 
in  any  specific  activity  within  a 
category. 

As  part  of  the  reorganization  of  the 
laundry  list,  the  proposal  amends  the 
list  to  include  nonbanking  activities  that 
previously  have  been  determined  by 
order  to  be  closely  related  to  banking. 
Among  the  activities  that  would  be 
included  are:  (1)  Riskless  principal 
transactions;  (2)  private  placement 
services;  (3)  foreign  exchange  trading  for 
a  bank  holding  company's  own  accotmt; 
(4)  dealing  and  related  activities  in  gold, 
silver,  platinum  and  palladiiun;  (5) 
employee  benefits  consulting;  (6)  career 
counseling  services;  (7)  asset 
management,  servicing  and  collection 
activities;  (8)  acquiring  and  resolving 
debt-in-defeult;  (9)  printing  and  selling 
checks;  and  (10)  providing  real-estate 
settlement  services. 

TTie  Board  also  proposes  to  broaden 
the  scope  of  permissible  derivatives  and 
foreign  exchange  activities  to  assure  that 
bank  holding  companies  may  conduct 
these  activities  to  the  same  degree  as 
banks,  and  to  remove  several 
restrictions  on  these  activities  that  apply 
to  bank  holding  companies  but  do  not 
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apply  to  banks  that  conduct  these 
activities.  In  addition,  the  proposal 
eliminates  restrictions  on  a  number  of 
activities  that  no  longer  appear  to  be 
warranted  or  that  have  been 
superseded.^  In  particular,  the  proposal 
revises  and  updates  the  description  of 
derivatives  activities  and  foreign 
exchange  activities  to  reflect  recent 
Board  decisions,  and  eliminates  any 
requirement  that  the  Board  specifically 
review  and  approve  new  derivatives 
instruments  or  trading  on  new 
exchanges. 

2.  Mechanism  for  Authorizing  New 
Activities 

The  proposal  would  add  two 
provisions  to  Regulation  Y  to  ease  the 
burden  associated  with  the 
authorization  of  new  activities.  First,  the 
proposed  regulation  would  specifically 
reflect  the  &ct  that  the  Board  may,  on 
its  own  initiative,  begin  a  proceeding  to 
find  that  an  activity  is  permissible  for 
bank  holding  companies,  as  the  Board 
did  in  the  case  of  many  of  the  earlier 
nonbanking  activities  and  as  it  is 
proposing  in  the  management 
consulting,  data  processing  and  other 
areas  as  part  of  this  proposal.  The  Board 
could  amend  the  laundiy  Ust,  for 
example,  as  new  activities  are 
authorized  for  banks,  as  experience  with 
a  narrowly  defined  activity  indicates 
that  bank  holding  companies  should  be 
permitted  to  engage  in  a  more  broadly 
defined  activity,  or  as  developments 
ocoir  in  technology  or  the  marketplace 
for  financial  products  and  services.  As 
part  of  this  proposal,  the  System  would 
actively  track  market  developments  as 
well  as  decisions  that  authorize  banks  to 
conduct  new  activities  and  evaluate 
adding  these  activities  to  the  laimdry 
list  even  if  an  individual  request  has  not 
yet  been  made  to  engage  in  these 
activities. 

Second,  the  Board  proposes  to  amend 
the  regulation  to  establish  a  streamlined 
procedure  outside  the  application 
process  through  which  a  bank  holding 
company  may  request  an  advisory 
opinion  from  the  Board  that  a  particiilar 
variation  on  an  activity  is  permissible 
imder  an  existing  authorization  and  is 
not  deemed  to  be  a  new  activity.  This 
procediu«  would  be  particularly  helpful 
in  areas  such  as  data  processing, 
investment  advisory,  derivatives  and 


«For  example,  many  of  the  cutrent  restriction* 
that  treat  private  placement  activities  as 
impermissible  underwriting  activities  would  be 
eliminated.  The  Board  recently  eliminated  these 
restrictions  as  they  applied  to  riskless  principal 
transactions.  Restrictions  designed  to  distinguish 
riskless  principal  and  private  placement  activities 
from  securities  underwriting  activities  would  be 
retained. 


foreign  exchange  activities  where  some 
bank  holding  companies  have 
questioned  whether  the  general 
authorization  granted  by  the  Board  to 
conduct  these  activities  permits  the 
bank  holding  company  to  conduct 
variations  that  develop  in  response  to 
market  changes  after  the  original 
authorization  granted  by  the  Board. 

These  two  procedures,  when 
combined  with  the  proposals  to  broaden 
several  of  the  definitions  of  permissible 
nonbanking  activities,  should  make  it 
easier  for  bank  holding  companies  to 
participate  in  marketplace 
developments  in  permissible 
nonbanking  activities  and  in  new 
activities.  For  example,  because  most 
permissible  nonbanking  activities  have 
been  broadly  defined,  a  bank  holding 
company  would  not  be  required  to  seek 
additional  Board  approval  to  participate 
in  market  developments  in  permissible 
activities.  As  noted  above,  if  a  bank 
holding  company  is  uncertain  about  the 
permissibility  of  a  development,  an 
expedited  procedure  outside  the 
approval  process  is  available  to  obtain 
Board  guidance  on  the  scope  of  the 
authorized  activity.  All  bank  holding 
companies  would  then  be  able  to  act  on 
the  basis  of  that  guidance  without 
additional  approval.  This  procedure 
will  eliminate  a  niunber  of  applications 
that  are  currently  filed  by  bank  holding 
companies  that  are  uncertain  about  the 
scope  of  permissible  activities. 

As  previously  noted,  the  draft 
proposal  would  also  establish  a 
procedure  that  would  allow  bank 
holding  companies  and  others  to  seek  a 
Board  determination,  outside  of  the 
applications  process,  that  a  given  new 
activity  is  permissible.  The  Board  could 
then  add  this  activity  to  the  new 
functional  categories  or  establish  a  new 
category,  as  appropriate.  At  the  time  the 
Board  reviews  this  new  activity,  the 
Board  would  determine  whether  it  is 
appropriate  to  permit  bank  holding 
companies  to  engage  in  this  activity 
without  additional  approval  (as,  for 
example,  a  variation  of  one  or  more 
previously  authorized  activities)  or  to 
require  bank  holding  companies  to 
obtain  approval  prior  to  conducting  the 
activity  (because,  for  example,  the 
activity  does  not  fall  within  a  previously 
approved  activity  or  category).  The 
Board  has  in  the  past  followed  these 
approaches  at  various  times. 

3.  Nonbanking  Activities  That  Are 
Incidental  to  a  Permissible  Activity 

The  Board  proposes  to  expand  its 
interpretation  governing  the  scope  of 
activities  that  are  incidental  to  a 
permissible  nonbanking  activity.  For 
example,  the  Board  has  permitted  bank 


holding  companies  that  conduct 
permissible  data  processing  activities  to 
use  excess  h2irdware  capacity  to  conduct 
data  processing  involving  nonfinancial 
data  where  the  hardware  has  not  been 
purchased  solely  to  create  excess 
capacity  and  the  holding  company  does 
not  provide  software  to  process  the 
nonfinancial  data  (other  than  maWing 
system  software  available).  The  Board 
also  permits  bank  holding  companies  to 
sell  general  purpose  data  processing 
hardware  where  the  hardware 
represents  less  than  30  percent  of  the 
total  cost  of  the  data  processing  services 
provided  by  the  bank  holding  company. 
In  addition,  the  Board  permits 
companies  engaged  in  securities 
underwriting  activities  to  provide 
certain  incidental  services  so  long  as  the 
revenue  from  those  services  is  counted 
as  ineligible  revenue  for  purposes  of 
applying  the  Board's  section  20  revenue 
test. 

Over  the  past  year,  several  industry 
members  have  recommended  that  the 
Board  broaden  this  interpretation  to 
permit  bank  holding  companies  greater 
flexibility  in  conducting  data  processing 
and  management  consulting  activities. 
In  particular,  these  members  have 
recommended  that  the  Board  (wrmit  a 
bank  holding  company,  as  an  incidental 
activity  to  the  holding  company's 
permissible  financial  data  processing 
and  management  consulting  activities, 
to  receive  a  modest  amount  of  revenue 
from  providing  nonfinancial  data 
processing  services  and  from  providing 
manageipent  consulting  services  to 
nonbanking  companies. 

Bank  holding  companies  argue  that 
they  are  at  a  competitive  disadvantage 
in  providing  data  processing  and 
management  consulting  services 
because  of  the  strict  limitations  tying 
these  services  to  financial  data  and 
financial  consulting.  Bank  holding 
companies  also  claim  that  these 
limitations  disadvantage  bank  holding 
companies  in  hiring  the  most  competent 
employees,  who  often  have  interests  and 
skills  beyond  financial  areas. 

The  Board  proposes  to  amend 
Regulation  Y  to  permit  bank  holding 
companies  engaged  in  data  processing 
and  management  consulting  activities, 
as  an  incidental  activity,  to  derive  up  to 
30  percent  of  their  annual  revenue  from 
nonfinancial  data  processing  or 
consulting  services.  This  30-percent 
level  is  based  on  the  amoimt  of  general 
purpose  hardware  that  a  bank  holding 
company  is  already  |>ermitted  to 
provide  in  connection  with  permissible 
data  processing  activities. 
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4.  Removal  o|  Restrictions  Governing 
Permissible  Activities 

As  noted  above,  the  proposal  would 
remove  restrictions  currently  contained 
in  the  regulation  that  are  outmoded, 
have  been  superseded  by  Board  order  or 
do  not  apply  to  insured  depository 
institutions  tjiat  conduct  the  same 
activity.  A  detailed  discussion  of  the 
restrictions  that  are  proposed  to  be 
removed  is  contained  in  section  E 
below. 

In  summary,  restrictions  in  the 
current  regulation  on  the  conduct  of 
individual  activities,  such  as  restrictions 
governing  disclosures  to  customers, 
requiring  compliance  with  anti-tying 
rules,  limiting  disclosure  of  customer 
information,  and  requiring  divestiture  of 
property  within  specific  periods  of  time, 
have  been  deleted  from  the  regulation 
with  the  expectation  that  existing  and 
future  Board  policies  and  guidance 
wrould  more  mlly  address  the  manner  in 
which  individuid  activities  should  be 
conducted.  This  approach  permits 
greater  flexibility  in  developing  and 
changing  the  guidance  for  individual 
activities  in  iMrder  to  adapt  to  changes 
and  developments  in  the  marketplace. 
Supervisory  statements  also  permit  the 
opportunity  for  uniform  interagency 
guidance,  where  such  an  approach  is 
appropriate. 

5.  Eliminatioti  of  Time  Limit  on  System 
Approvals  fcr  Nonbanldng  Acqtiisitions 

The  propoeed  draft  takes  several  other 
steps  to  ease  the  burden  on  bank 
holding  companies  that  seek  approval  to 
engage  in  petmissible  activities. 
Currently,  a  t>ank  holding  company  that 
seeks  approval  to  engage  in  a 
nonbanking  activity  must  commence  the 
activity  within  one  year  of  receiving 
System  approval  or  the  approval  lapses. 
This  requirement  is  not  legally  required 
and  elimination  of  this  requirement 
would  allow  a  bank  holding  company  to 
seek  a  single  approval  to  engage  de  novo 
in  all  permiasible  nonbanking  activities, 
thereby  greatly  reducing  the  filing 
burden  on  bank  holding  companies. 

This  change  would  significantly 
reduce  burd#n  by  eliminating  the  filing 
of  multiple  applications  to  engage  in 
permissible  nonbanking  activities  and 
by  permitting  bank  holding  companies 
quickly  to  respond  to  a  decision  to 
compete  in  a  permissible  nonbanking 
activity.  Moteover,  this  change  would 
focus  the  filing  requirement  on 
acquisitions  iof  nonbanking  companies. 
wUch  are  tbe  types  of  proposals  that 
have  the  most  significant  effects  on  most 
organizations. 

The  Board  originally  imposed  the 
time  limit  o*  its  approvals  in  ordef  to 


address  concern  that  the  financial  and 
other  resources  of  a  bank  holding 
com]>any  could  change  between  the 
time  that  the  System  approved  a 
proposal  and  commencement  of  the 
activity  by  the  holding  company.  This 
concern  would  appear  to  be  minimal  in 
the  case  of  proposals  by  a  bank  holding 
company  to  engage  de  novo  in  a 
permissible  activity.  To  address  this 
concern,  the  propc»ed  revision  would 
provide  that  an  approval  to  engage  de 
novo  in  an  activity  would  not  expire  so 
long  as  the  bank  holding  company 
continues  to  have  adequate  capital  and 
at  least  satisfiu:tory  ccnnposite  and 
management  examination  ratings. 

6.  Revision  of  Policy  Statement 
Governing  Investment  Advisory 
Activities 

In  1972,  the  Board  permitted  bulk 
holding  companies  to  provide 
investment  advice  to  mutual  funds  and 
other  investment  companies.  In 
connection  with  that  determination,  the 
Board  adopted  a  policy  statement 
outlining  a  number  of  restrictions  that 
the  Board  believed  were  necessary  to 
address  the  potential  that  the 
investment  advisory  activities  of  bank 
holding  companies  may  result  in  the 
"subtle  hazards"  that  the  Glass-Steagall 
Act  was  designed  to  prevent.  In  1992, 
the  Board  substantially  revised  the 
policy  statement  to  remove  many  of  the 
restrictions  on  investment  advisory 
activities  to  conform  with  various  court 
decisions  and  developments  in  the 
mari^et  that  had  occurred  since  the 
policy  statement  was  adopted.  On 
August  23, 1996,  the  Board  also 
amended  this  policy  statement  to  allow 
a  bank  holding  company  to  purchase,  as 
fiduciary,  shares  of  a  mutual  fund 
advised  by  the  holding  company  where 
the  piirchase  of  shares  is  permitted  by 
the  fiduciary  agreement,  relevant  state 
law  or  court  order.  In  addition,  the 
Board  rescinded  a  letter  issued  in  1986 
(the  "Sovran  letter")  that  governs  the 
maimer  in  which  a  bank  holding 
company  may  act  as  broker  in  the  sale 
of  mutual  fund  shares  to  bank 
customers. 

The  Board  proposes  to  remove  four 
restrictions  that  remain  in  the  policy 
statement.  These  restrictions  are: 

•  A  prohibition  on  a  bank  holding 
company  owning  any  shares  of  a  mutual  fund 
advised  by  the  bank  holding  company; 

•  A  prohibition  on  a  bank  holding 
company  lending  to  a  mutual  fund  advised 
by  the  bank  holding  company; 

•  A  prohibition  on  a  bank  holding 
company  accepting  shares  of  a  mutual  fund 
that  it  advises  as  collateral  for  any  loan  to  a 
customer  that  is  for  the  purpose  of 
purchasing  such  mutual  fund  shares;  and 


•  A  prohibition  on  a  bank  holding 
company  serving  as  an  investment  adviser  to 
an  investment  company  or  mutual  fund  that 
has  a  name  that  is  similar  to,  or  a  variation 
of,  the  name  of  the  bank  holding  company  or 
any  of  its  subsidiary  banks. 

None  of  these  four  restrictions  is 
specifically  reqiiired  by  the  Glass- 
Steagall  Act.  The  first  restriction  was 
intended  to  assure  that  a  bank  holding 
company  does  not,  in  violation  of  the 
Glass-Steagall  Act,  control  a  mutual 
fund  that  it  advises.  Removal  of  this 
prohibition  would  allow  a  bank  holding 
company  to  acquire  up  to  5  percent  of 
the  snares  of  a  mutual  fund,  which  is 
the  limit  contained  in  the  BHC  Act  for 
investments  by  bank  holding  companies 
in  the  voting  shares  of  any  company. 
This  modest  investment  amount  would 
not  appear  to  enhance  significantly  the 
ability  of  a  bank  holding  company  to 
control  a  mutual  fund  it  advises.  The 
federal  securities  laws  require,  for 
example,  that  the  board  of  directors  of 
a  mutual  fund  maintain  at  least  a 
majority  of  directors  that  are 
independent  of  the  investment  adviser, 
and  it  is  these  directors  that  must 
review  and  approve  the  continued 
service  of  the  investment  adviser. 

The  second  limitation  governs  loans 
by  a  bank  holding  company  to  an 
investment  company  advised  by  the 
bank  holding  company.  In  1982,  section 
23A  of  the  Federal  Reserve  Act,  which 
establishes  quantitative  and  qualitative 
limitations  on  the  lending  activities  of 
banks,  was  amended  to  cover  these 
types  of  Imding  transactions  by  banks. 
Section  23A  would  permit  a  bank  to 
lend  to  a  mutual  fund  advised  by  the 
bank  or  an  affiliate  within  the  overall 
limits  that  apply  to  loans  by  banks  to 
affiliates.  In  light  of  section  23A.  a 
complete  prohibition  on  these  lending 
activities  by  a  bank  holding  company — 
which  does  not  lend  insured  funds — 
does  not  appear  necessary  and  the 
Board  proposes  to  remove  this 
restriction. 

The  third  limitation  prohibits  a  bank 
holding  company  from  accepting  as 
collateral  for  a  loan  shares  of  an 
investment  company  that  the  holding 
company  advises  where  the  purpose  of 
the  loan  is  to  purchase  the  investment 
company  shares.  Section  23A  limits  the 
ability  of  banks  to  accept  these  shares  as 
collateral  for  a  loan  from  the  bank.  This 
restriction  in  section  23A  was  intended 
to  address  potential  safety  and 
soundness  concerns  that  could  result 
from  allowing  an  insured  institution  to 
accept  shares  of  a  related  mutual  fund 
as  collateral  for  a  loan.  A  bank  holding 
company,  on  the  other  hand,  does  not 
lend  insured  funds.  Moreover,  the 
collateral  and  other  requirements  in 
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section  23A  do  not  apply  to  loans  by 
bank  holding  companies.  Accordingly, 
the  Board  seeks  public  comment  on 
permitting  bank  holding  companies  and 
their  nonbanking  affiliates  to  extend 
credit  that  is  collateralized  by  shares  of 
investment  companies  that  the  bank 
holding  company  advises. 

The  fourth  restriction  raises  an  issue 
regarding  the  potentid  for  customer 
confusion  about  whether  shares  of 
investment  companies  are  federally 
insured.  The  Board's  rule  prohibits  bank 
holding  company  from  having  a  name 
that  is  "similar  to,  or  a  variation  of  a 
mutual  fund  or  investment  company 
advised  by  the  holding  company  or  any 
of  its  subsidiary  banks.  This  rule  is 
stricter  than  the  rule  adopted  by  the 
Comptroller  of  the  Currency  for  national 
banks,  which  permits  a  national  bank  to 
advise  an  investment  company  with  a 
name  that  is  similar  to  the  name  of  the 
bank  provided  that  the  name  is  not 
identical  to  the  bank's  name.  The 
Board's  rule  is  also  stricter  than  the 
position  of  the  SEC,  which  permits  an 
investment  company  to  have  a  name 
similar  to  that  of  an  insured  depository 
institution  provided  that  the  investment 
company  makes  a  niunber  of  disclosures 
that  advise  customers  that  the 
investment  company  is  not  federally 
insured  or  guaranteed  by  the  insured 
depository  institution.^ 

'The  Board  seeks  comment  on 
amending  its  rule  to  permit  similar 
names  so  long  as:  (1)  The  investment 
company  name  is  not  identical  to  that 
of  the  holding  company  or  an  affiliated 
insured  depository  institution,  (2)  the 
investment  company  name  does  not 
include  the  term  bank,  and  (3)  the 
holding  company  or  investment 
company  discloses  to  customers  in 
writing  that  shares  of  the  investment 
company  are  not  federally  insured  and 
are  not  obligations  of  or  guaranteed  by 
any  insured  depository  institution,  and 
the  role  of  the  bank  holding  company  as 
an  adviser  to  the  investment  company. 
The  Board  seeks  comment  on  whether 
these  limitations  would  adequately 
address  the  potential  for  customer 
confusion  that  shares  of  an  investment 
company  advised  by  a  bank  holding 
company  are  not  federally  insiu^. 

7.  Revision  to  Exception  for 
Acquisitions  of  Lending  Assets  in  the 
Ordinary  Course  of  Business 

The  Board  also  proposes  to  update  the 
regulatory  language  permitting  a  bank 
holding  company,  without  additional 
approval,  to  acquire  lending  assets  from 
a  third  party  in  the  ordinary  course  of 


^Letter  of  May  13. 1993,  (1993  Transfer  Binder) 
Fed.  Sec.  L  Rep.  (CCH)  Paragraph  76.B83. 


business.  The  Board  currently  permits  a 
bank  holding  company,  without 
additional  approval,  to  acquire  assets  of 
an  office  of  another  company  related  to 
making,  acquiring  or  servicing  loans  so 
long  as  the  bank  holding  company  and 
the  transaction  meet  certain 
qualifications.  Among  the  qualifications 
are  that  the  assets  relate  to  consumer  or 
mortgage  lending,  and  that  the  acquired 
assets  represent  the  lesser  of  $25  million 
or  25  percent  of  the  consimier  lending, 
mortgage  banking  or  industrial  banking 
assets  of  the  acquiring  bank  holding 
company.  The  office  must  also  be 
located  in  the  geographic  area  served  by 
the  bank  holding  company. 

The  Board  proposes  to  revise  this 
provision  in  three  ways.  First,  since  the 
Board  no  longer  limits  the  geographic 
scope  of  its  approval  to  engage  in 
nonbanking  activities,  this  restriction 
would  be  removed.  Second,  the  scope  of 
the  exception  would  be  broadened  from 
consumer  and  mortgage  banking  assets 
to  permit  the  acquisition  of  assets 
related  to  any  lending  activity.  Third, 
the  threshold  limits  would  be  raised  to 
permit  the  acquisition  of  assets 
representing  up  to  the  lesser  of  $100 
million  or  50  percent  of  the  lending 
assets  of  the  bank  holding  company. 

The  Board  invites  pubuc  comment  on 
these  revisions. 

E.  Explanation  of  the  Restrictions 
Removed  From  Permissible  Nonbanking 
Activities 

As  noted  above,  the  Board  proposes  to 
remove  restrictions  contained  in  the 
current  regulation  that  are  outmoded, 
have  been  superseded  by  Board  order  or 
would  not  apply  to  an  insured 
depository  institution  ccmducting  the 
same  activity.  The  limitations  that 
remain  are  necessary  to  establish  a 
definition  of  the  permitted  activity  or  to 
prevent  circimnvention  of  another 
statute,  such  as  the  Glass-Steagall  Act. 
The  following  discussion  explains,  by 
functional  group  of  activities,  the 
restrictions  that  the  Board  proposes  to 
eliminate  as  well  as,  the  limitations  that 
the  Board  proposes  to  retain. 

The  Board  seeks  comment  on  all 
aspects  of  its  proposed  changes  to  the 
Regulation  Y  laimdry  list.  In  particxUar, 
comment  is  invited  on  whether  the 
activities  are  properly  defined  and 
whether,  as  defined,  each  activity  is 
closely  related  to  banking  for  purposes 
of  section  4(c)(8)  of  the  BHC  Act. 
Comment  is  also  invited  on  new 
activities  that  the  Board  should  consider 
including  on  the  regulatory  laundry  list. 
Comments  regarding  new  activities 
should  explain  the  basis  for  finding  that 
the  activity  is  closely  related  to  banking 
for  purposes  of  the  BHC  Act. 


The  Board  invites  comment  on 
whether  the  restrictions  on  nonbanking 
activities  that  are  proposed  to  be 
retained  are  adequate  to  address 
potential  adverse  effects  &x)m  the 
conduct  of  the  relevant  activity, 
including  potential  conflicts  of  interests 
and  customer  confusion.  In  addition, 
the  Board  seeks  comment  on  whether 
supervisory  policy  statements  are 
adequate  for  addressing  potential 
adverse  effects  that  may  be  associated 
with  certain  activities,  and  the  type  of 
guidance  that  should  be  provided  in 
such  a  poHcy  statement. 

1.  Extending  Credit  and  Servicing  Loans 

Lending  activities  are  already  broadly 
defined  and  contain  no  restrictions. 

2.  Activities  Related  to  Extending  Credit 

A  new  category  has  been  added 
authorizing  activities  that  the  Board 
determines  to  be  usual  in  connection 
with  making,  acquiring,  brokering  or 
servicing  loans  or  other  extensions  of 
credit.  Without  limiting  the  scope  of 
this  activity,  the  category  lists  a  number 
of  activities  that  the  Board  has 
previously  determined  are  related  to 
credit  extending  activities,  including,  by 
way  of  example,  credit  bureau, 
collection  agency,  appraisal,  asset 
management,  check  guarantee,  and  real- 
estate  settlement  activities.  Restrictions 
governing  disclosures,  tying, 
preferential  treatment  of  customers  of 
affiliates,  disclosure  of  confidential 
customer  information  without  customer 
consent  and  similar  restrictions  have 
been  removed  from  these  activities. 
These  restrictions  do  not  apply  to  banks 
that  conduct  these  activities  and,  to  the 
extent  these  restrictions  are  appropriate, 
supervisory  guidance  on  the  conduct  of 
the  activity  would  be  developed. 

3.  Leasing  Personal  or  Real  Property 

The  leasing  provision  of  the 
regulation  was  streamlined  by 
combining  the  two  types  of  leasing 
activities  permissible  for  bank  holding 
companies:  Full-payout  leasing  and 
high  residual  value  leasing.*  The 


*  A  full-payout  lease  U  the  functional  equivalent 
of  an  extension  of  credit  and  relies  primarily  on 
rental  payments  and  tax  benefits  to  recover  the  cost 
of  the  leased  property  and  related  financing  costs. 
High  residual  value  leasing  may  involve  significant 
reliance  on  the  expected  residual  value  of  the 
leased  property— on  average,  under  50  percent  but 
in  some  cases,  up  to  the  full  original  cost  of  leased 
property — to  recoup  the  cost  of  the  leased  property 
and  related  financing  costs.  Under  the  Board's 
regulation,  bank  holding  companies  may  provide 
full-payout  leases  for  any  type  of  personal  property 
or  real  property,  and  may  make  high  residual  value 
leases  only  for  personal  property.  Bank  holding 
companies  have  not  been  permitted  to  engage  in 
high  residual  value  leasing  for  real  property  because 
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following  restrictions  have  been 
removed— 

•  The  letse  must  serve  as  the  functicKial 
equivalent  of  an  extension  of  credit 
(pennissiblB  high  residual  value  leasing  may 
not  be  the  fbnctional  equivalent  of  an 
extension  of  credit); 

•  The  property  must  be  acquired  only  for 
a  specific  leasing  transaction; 

•  Leased  property  must  be  re-leaaed  or 
sold  within  2  years  of  the  end  of  each  lease; 

•  The  m^^""""  lease  term  may  not 
exceed  40  years;  and 

•  No  leased  property  may  be  held  fior  mtae 
dian  SOyeers. 

These  restrictions  wese  removed  from 
the  regulation  primarily  to  permit  bank 
holding  cempanies  greater  flexibility  to 
acqtiire  property  in  quantity  in  the 
expectation  of  leasing  activities  and  to 
grant  mor*  flexibility  in  selling  or 
releasing  property  at  the  expiration  of  a 
lease.  It  ia  expected  that  supervisory 
guidance  would  be  developed  to  aid 
Bxaminert  in  supervising  me  acxjuisition 
and  retentian  of  property  for  leasing. 

11)0  draft  also  removes  the  provision 
limiting  to  100  percent  of  the  initial 
acquisition  cost  the  amount  of  reliance 
that  may  ke  placed  on  the  residual  value 
of  leased  pereonal  property.  No  such 
limit  apples  to  natiooal  bank  leasing 
activities.  The  estimated  residual  value 
of  real  property  continues  to  be  limited 
to  25  pertxnt  of  the  value  of  the 
property  at  the  time  of  the  initial  leas^. 
This  restriction  is  intended  to 
distinguiA  real  property  leasing  from 
real  estate  development  and  investment 
activities. 

Two  otker  requirements  were 
retained:  (1)  That  the  lease  be  non- 
operatingt  and  (2)  that  the  initial  lease 
term  be  a|  least  90  days.  These 
requiremtnts  were  developed  in  the 
course  of  litigation  regarding  the  leasing 
activities  of  national  banks,  and  were 
relied  on  by  the  courts  in  distingmshing 
bank  leasing  activities  from  general 
property  rental  and  re<d  estate 
development  businesses.  The 
requiremfnt  that  a  lease  be  non- 
operating  is  also  a  statutory  requirement 
HrnitiTig  the  high  residual  value  leasing 
activities  of  national  banks.'  In 
partictilar,  the  definition  of 
nonoperating  leases  in  the  automobile 
rental  context,  which  was  developed  in 
litigation  and  prevents  a  bank  holding 
company  from  directly  providing  repair 


of  concern  ttwt  (uch  leasing  would  be 
indistinguiabable  froni  raal  wtate  development  and 
investment  sctivities. 

*As  a  ganarai  matter,  the  requirement  that  a  lease 
be  non-opewting  means  that  the  bank  holding 
company  doss  not  itself  operate  the  equipment  or 
property  being  leased  or  repair  or  service  the 
property.  This  limitation  was  intended  to  help 
distinguish  bank  leasing  activitiee  from  ganatal 
oommarcial  activities. 


and  similar  services,  has  been  retained. 
The  draft  would  permit  a  bank  holding 
company  to  arrange  for  a  third  party  to 
provide  repair  and  other  services  in 
connection  with  a  lease.  . 

4.  Operating  Nonbank  Depository 
Institutions 

This  category  permits  ownerahip  of  a 
savings  association  and  an  industrial 
loan  company.  The  proposed  regulation 
retains  the  restrictions  hi  the  BlIC  Act 
that  the  institution  not  be  operated  as  a 
"bank"  for  purposes  of  the  BHC  Act  •<> 
and  that  the  activities  of  the  institution 
conform  to  the  relevant  statutory 
provisions  of  the  BHC  Act 

5.  Trust  Company  Functions 

The  current  regulation  limits  the 
deposit-taking  and  lending  activities  of 
trust  compemies.  These  limitations  are 
already  encompassed  in  the  requirement 
in  the  BHC  Act  that  the  trust  company 
not  be  a  "bank"  for  purposes  of  the  BHC 
Act,  and  have,  therefcwe,  been  deleted 
from  the  regulation. 

6.  Financial  and  Investment  Advisory 
Activities 

The  regulation  has  been  reorganized 
to  group  together  all  investment  and 
finanri^l  aovisOTy  activities.  The 
propcMed  rule  broadly  authorizes  acting 
as  investment  or  financial  adviser  to  any 
person,  without  restriction.  The 
proposed  definition  of  investment  and 
financial  advisory  activities  is  very 
broad  and  would  permit  some  types  of 
advisory  activities  beyond  the  scope  of 
advisory  activities  currently  permitted 
by  regulation.  The  Board  invites 
comment  on  whether  this  activity  has 
been  properly  defined  and  whether  all 
investment  and  financial  advisory 
activities  are  closely  related  to  banking. 

Without  limiting  the  breadth  of  the 
advisory  authority,  the  nile  also  lists  as 
spedlc  examples  of  permissible 
adviscHy  activities  certain  types  of 
investment  or  financial  advice, 
counseling  and  related  services  that 
previously  had  been  separately 
authorized.  These  examples  are — 

•  Advising  an  investment  company  and 
sponsoring,  organizing  and  managing  a 
closed-end  investment  company; 

•  Furnishing  general  economic 
information  and  forecasts; 

•  Providing  financial  advice  regarding 
mergers  and  similar  corporate  transactions; 

•  Providing  consimier  educational  courses 
and  providing  tax-planning  and  tax- 
preparation;  and 

•  Providing  advice  regarding  derivatives 
transactions. 


■'The  BHC  Act  contains  an  exception  from  the 
definition  of  "bank"  for  industrial  loan  companiee 
and  sariogs  associations  that  meet  requirements 
listed  in  the  BHC  Act 


The  few  restrictions  imposed  by  the 
Board  on  these  aptivities  would  be 
removed.  Specifically,  the  Board 
proposes  to  remove  the  current 
restriction  that  discretionary  investment 
advice  be  provided  only  to  institutional 
customen,  thereby  allowing  bank 
holding  companies  to  manage  retail 
customer  aocoxmts  outside  of  the  trust 
department  of  an  affiliated  bank.  This 
activity  wotild  continue  to  be  governed 
by  the  fiduciary  principles  in  relevant 
state  law.  Similarly,  the  requirement 
that  investment  advice  regarding 
derivatives  transactions  be  provided 
only  to  institutional  investora  would  be 
removed,  thereby  allowdng  this  advice 
to  be  provided  to  retail  customera. 
These  restrictions  do  not  apply  to  banks 
that  provide  investment  advisory 
services. 

Restrictions  also  have  been  deleted  in 
the  areas  of  tax-planning  and 
preparation  services  and  consumer 
coimseling  services  that  prohibited  bank 
holding  companies  from  promoting 
specific  pnxiucts  and  services  and  frtxm 
obtaining  or  disclosing  confidential 
customer  information  without  the 
customer's  consent  These  restrictions 
do  not  apply  to  banks  that  engage  in 
these  activities. 

7.  Agency  Transactional  Services  for 
Customer  Investments 

The  various  transactional  services  that 
a  bank  holding  company  may  provide  as 
agent  have  been  reorganized  into  a 
single  functional  category.  This  category 
includes  securities  brokerage  activities, 
private  placement  activities,  riskless 
principal  activities,  execution  and 
clearance  of  derivatives  contracts, 
foreign  exchange  execution  services  and 
other  transactional  services. 

i.  Securities  brokerage  activities. 

The  current  regulation  difisrentiates 
between  securities  brokerage  services 
provided  alone  (i.e.,  discotmt  brokerage 
services)  and  securities  brokerage 
services  provided  in  combination  with 
investment  advisory  services  [i.e.,  full- 
service  brokerage  activities).  The 
proposed  rule  would  authorize 
securities  brokerage  without 
distinguishing  between  discotmt  and 
full-service  brokerage  activities. 

Under  the  current  regtilation,  bank 
holding  companies  providing  full- 
service  brokerage  services  must  make 
certain  disclosures  to  customera 
regarding  the  tminsured  nature  of 
securities  and  may  not  disclose 
confidential  customer  information 
without  the  ctistomer's  consent.  These 
requirements  have  been  deleted.  The 
disclosure  requirements — along  with  a 
nimiber  of  other  requirements  that 
specifically  address  the  potential  for 
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customer  tonfusion,  training 
requirements,  suitability  requirements 
and  other  matters — are  already 
contained  in  an  interagency  policy 
statement  that  governs  the  saie  of 
securities  and  other  non-deposit 
investment  products  on  bank  premises 
as  well  as  in  rules  adopted  by  the  SEC. 
In  addition,  similar  disclosure 
requirements  are  required  by  the 
Board's  policy  statement  governing  the 
sale  by  bank  holding  companies  of 
shares  of  mutual  funds  and  other 
investment  companies  that  the  bank 
holding  company  advises.  To  the  extent 
that  disclosures  to  customers  are 
appropriate  in  areas  not  covered  by 
these  policy  statements,  it  is  expected 
that  the  Board  would  develop 
supervisory  guidance,  on  an  interagency 
basis  where  appropriate. 

The  Board  seeks  comment  on  whether 
elimination  of  these  restrictions  from 
the  regulation  would  lead  to  adverse 
effects,  including  customer  confusion 
about  the  uninsured  natiire  of  non- 
deposit  investment  products  sold 
through  bank  holding  companies. 

ii.  Riskless  principal  activities. 

The  Board  recently  reduced  the 
restrictions  that  govern  riskless 
principal  activities.  The  restrictions  that 
were  retained  were  designed  to  ensure 
that  bank  holding  companies  does  not 
avoid  the  Glass-Steagall  Act  provisions 
by  classifying  underwriting  and  dealing 
activities  as  riskless  principal  activities. 
The  provisions  that  are  proposed  to  be 
retained  prohibit: 


•  Selling  bank-ineligible  securities  at  the 
order  of  a  customer  who  is  the  issuer  or  in 
a  transaction  in  which  the  bank  holding 
company  has  an  agreement  to  place  the 
securities  of  the  issuer 

•  Acting  as  riskless  principal  in  any 
transaction  involving  a  bank-ineligible 
security  for  which  the  bank  holding  company 
or  an  affiliate  makes  a  market; 

•  Acting  as  riskless  principal  for  any  bank- 
ineligible  security  carried  in  the  inventory  of 
the  bank  holding  company  or  any  affiliate; 
and 

•  Acting  as  riskless  principal  on  behalf  of 
any  U.S.  affiliate  that  engages  in  bank- 
ineligible  securities  underwriting  or  dealing 
activities  or  any  foreign  affiliate  that  engages 
in  securities  underwriting  or  dealing 
activities  outside  the  U.S. 

The  proposed  regulation  retains  these 
four  restrictions.  The  Board  requests 
comment  on  whether  these  restrictions, 
and  in  particular  the  second  and  third 
restrictions,  are  necessary  to  assure 
compliance  with  the  Glass-Steagall  Act. 

iii.  Private  placement  activities. 

In  adding  private  placement  activities 
to  the  laundry  list,  the  regulation  adopts 
the  definition  of  private  placement 
activities  used  by  the  SEC  and  the 
federal  securities  laws.  All  but  one 


restriction  that  had  been  imposed  by 
Board  order  on  the  conduct  of  this 
activity  would  be  removed.  That 
restriction  prohibits  a  bank  holding 
company  from  purchasing  for  its  own 
account  securities  that  it  is  placing  and 
from  holding  in  inventory  unsold 
portions  of  securities  it  is  attempting  to 
place.  This  restriction  prevents  a  bank 
holding  company  from  classifying  its 
securities  underwriting  activities,  which 
are  governed  by  the  Glass-Steagall  Act 
and  the  Board's  section  20  decisions,  as 
private  placement  activities. 

Among  the  restrictions  that  would  be 
removed  from  the  conduct  of  private 
placement  activities  are  prohibitions  on: 

•  Extending  credit  that  enhances  the 
marketability  of  a  security  being  placed; 

•  Lending  to  an  issuer  for  the  purpose  of 
covering  the  funding  lost  through  the  unsold 
portion  of  securities  being  placed; 

.  •  Lending  to  the  issuer  for  the  purpose  of 
repurchasing  securities  being  placed; 

•  Acquiring  securities  through  an  account 
for  which  the  bank  holding  company  has 
fiduciary  authority; 

•  Providing  advice  to  any  purchaser 
regarding  a  security  the  bank  holding 
company  is  placing;  and 

•  Placing  securities  with  any  non- 
institutional  investors  (the  SEC  rules  allow 
sales  to  institutional  investors  and  up  to  35 
non-institutional  investtxv). 

None  of  these  restrictions  have  been 
apphed  to  national  banks  that  conduct 
private  placement  activities.  The  Board 
seeks  comment  on  whether  any  of  these 
restrictions  must  be  retained  to  address 
potential  adverse  effects,  including 
potential  conflicts  of  interest  or 
customer  confusion,  or  to  assure 
fulfillment  of  fiduciary  duties. 

iv.  Futures  commission  merchant 
activities. 

a.  In  general.  The  current  regulation 
authorizes  bank  holding  companies  to 
execute  and  clear  derivatives  on  certain 
financial  instnmients  on  major 
exchanges,  subject  to  a  number  of 
restrictions. 

The  Board  has,  by  order,  broadened 
this  authority  in  two  key  respects.  First, 
the  Board  has  by  order  permitted  bank 
holding  companies  to  execute  and  clear 
derivative  contracts  on  a  broad  range  of 
nonfinancial  commodities.  Second,  the 
Board  has  permitted  bank  holding 
companies  to  clear  derivative  contracts 
without  simultaneously  providing 
execution  services.  The  proposed 
regulation  has  been  amended  to 
incorporate  these  actions. 

The  proposal  also  deletes  the 
restriction  that  a  bank  holding  company 
not  act  as  a  futures  commission 
merchant  (FCM)  on  any  exchange  unless 
the  rules  of  the  exchange  have  been 
reviewed  by  the  Board.  All  U.S. 
commodities  exchanges  are  supervised 


by  the  CFTC.  A  review  by  the  Federal 
Reserve  System  of  the  rules  of  an 
exchange,  whether  domestic  or  foreign, 
does  not  provide  a  reliable  guide 
regarding  the  risk  management  systems 
of  the  exchange  or  the  safety  of 
conducting  FCM  activities  on  the 
exchange.  A  more  effective  method  for 
addressing  the  risks  of  FCM  activities — 
whether  on  domestic  or  foreign 
exchanges — ^is  through  the  on-site 
inspection  and  supervision  of  the  risk 
management  systems  of  the  bank 
holding  company. 

The  proposed  rule  removes  several 
other  requirements,  including  that  the 
FCM  subsidiary — 

•  Time  stamp  all  orders  and  execute 
them  in  chronological  order; 

•  Not  trade  for  its  own  account; 

•  Not  extend  margin  credit  to 
customers;  and 

•  Maintain  adequate  capital. 
As  noted  above,  the  Board  is 

proposing  to  remove  restrictions  on 
subsidiary  FCM  trading  for  its  own 
account,  and  conduct  in  the  other  areas 
listed  above  is  addressed  in  rules  of  the 
CFTC  or  the  relevant  self-regulatory 
organization. 

The  proposed  rule  retains  the 
requirements  of  the  current  regulation 
that  a  bank  holding  company  conduct 
its  FCM  activities  throu^  a  separately 
incorporated  subsidiary  (i.e.,  not 
through  the  parent  bank  holding 
company)  and  that  the  subsidiary  not 
become  a  member  of  an  exchange  that 
requires  the  parent  bank  holding 
company  also  to  become  a  member  of 
the  exchange.  The  purpose  of  this 
restriction  is  to  limit  the  bank  holding 
company's  exposure  to  contingent 
obligations  under  the  loss  sharing  rules 
of  exchange  clearing  houses  in  order  to 
preserve  the  holding  company's  ability 
to  serve  as  a  source  of  strength  to  its 
subsidiary  insured  depository 
institutions. 

The  Board  invites  comment  on  all 
aspects  of  its  proposed  revision  to  FCM 
activities.  In  particular,  the  Board 
invites  comment  on  whether  the 
requirement  limiting  the  parent  bank 
holding  company  from  becoming  a 
member  of  an  exchange  is  appropriate 
and  on  whether  the  Board's  concern 
could  be  addressed  more  effectively  by 
an  alternative  restriction,  such  as  a 
requirement  that  the  parent  bank 
holding  company  not  provide  a 
guarantee  of  non-proprietary  trades 
conducted  by  an  FCM  subsidiary.  A 
restriction  on  the  holding  company 
providing  such  a  guarantee  has  been 
imposed  on  bank  holding  companies 
through  examination  guidance  and 
various  Board  orders  to  assure  that  the 
capital  of  the  holding  company  is 
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available  to  support  the  insured 
depository  institution  subsidiaries  of  the 
holding  company. 

b.  Proposed  change  in  Board 
precedent  regarding  clearing-only 
activities.  The  Board  has  by  order 
permitted  bank  holding  companies  to 
clear  trades  that  the  FQA  has  not 
executed  itself.  The  proposed  rule 
incorporates  this  activity  in  the  laundry 
list,  retaining  two  restrictions  currently 
imposed  by  Board  order.  The  first 
restriction  prohibits  the  clearing 
subsidiary  from  serving  as  the  primary 
or  qualifying  clearing  firm  for  a 
customer.  The  second  restriction  is  that 
the  clearing  stibsidiary  have  a 
contractual  right  to  decline  to  clear  any 
trade  that  the  subsidiary  believes  poses 
unacceptable  risks. 

These  requirements  were  adopted  to 
ensiire  th«t  the  clearing  subsidiary  of  a 
bank  holding  company  could  limit  its 
exposure  to  traders  that  execute  trades 
themselv9s  or  through  third  parties.  In 
particular,  these  requirements  prevent  a 
bank  holding  company  from  clearing 
trades  executed  by  exchange  locals  or 
market  makers.  In  1991,  the  Board 
rejected  a  proposal  by  a  bank  holding 
company  to  engage  in  clearing  trades  for 
exchange  locals  and  market  makers 
because  of  concerns  about  the  inability 
of  the  bank  holding  company  to  monitor 
and  control  its  credit  exposures  during 
the  tradiqg  day."  The  Board  found  that 
the  activity  was  closely  related  to 
banking,  but  believed  that  the  potential 
adverse  effects  of  conducting  the 
activity  outweighed  the  potential  public 
benefits. 

The  Board  seeks  comment  on  whether 
these  two  restrictions  on  the  conduct  of 
clearing-only  activities  by  bank  holding 
companies  should  be  retained  or 
whether  bank  holding  companies,  as 
part  of  permissible  FCM  activities, 
should  be  permitted  to  engage  in 
clearing  without  executing  trades, 
including  clearing  trades  for 
professional  traders.  In  particular,  the 
Board  invites  comment  on  whether  and 
how  bank  holding  companies  are  able  to 
monitor  ^d  limit  adequately  the 
potential  exposure  from  conducting  this 
activity. 

V.  (Mier  transactional  services. 

In  addition  to  the  transactional 
services  described  above,  the  proposed 
rule  adds  a  provision  allowing  a  bank 
holding  company  to  provide 
transactional  services  for  customers 
involving  any  derivative  or  foreign 
exchange  transaction  that  a  bank 
holding  company  is  permitted  to 
conduct  for  its  own  account. 
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The  proposed  rule  also  removes  the 
restriction  in  the  current  regulation 
prohibiting  a  bank  holding  company 
from  providing  foreign  exchange 
transactional  services  in  the  same 
subsidiary  that  provides  advice 
regarding  foreign  exchange.  Banks  are 
not  subject  to  this  restriction.  With  this 
change,  a  bank  holding  company  would 
be  permitted  to  provide  any 
transactional  service  to  any  customer  in 
combination  with  a  related  advisory 
service,  and  may  provide  any  advisory 
and  transactional  services  as  agent  to 
both  retail  and  institutional  customers. 

8.  Investment  Transactions  as  Principal 

The  proposal  incorporates  decisions 
by  the  Board  that  permit  bank  holding 
companies  broadly  to  invest  for  the 
holding  company's  own  account  as 
principal  in  derivatives  on  financial  and 
nonfinancial  commodities.  The  proposal 
woidd  allow  a  bank  holding  company  to 
trade  as  principal  for  its  own  account 
any  derivative  contract  on  a  financial  or 
nonfinancial  commodity  or  index  of 
commodities,  so  long  as  any  one  of  three 
conditions  is  met: 

•  The  underlying  asset  is  a  permissible 
investment  for  State  member  banks; 

•  The  derivative  contract  requires  cash 
settlement:  or 

•  The  derivative  contract  allows  for 
assignment,  termination  or  offset  prior  to 
expiration  and  the  bank  holding  company 
makes  every  reasonable  effort  to  avoid 
delivery. 

The  proposal  also  includes  authority 
that  the  Board  has  previously  granted  by 
order  permitting  bank  holding 
companies  to  buy,  sell  and  store  gold, 
silver,  platinum  and  palladium  bullion, 
coins,  bars  and  roimds.  The  regulation 
retains  the  current  authority  to  trade  in 
foreign  exchange  and  bank-eligible 
securities.  The  proposal  does  not 
expand  the  current  authority  of  bank 
holding  companies  to  acquire  as 
principal  securities  or  physical 
commodities  that  a  bank  is  not  currently 
permitted  to  own  for  its  own  accotmt. 

In  several  areas,  such  as  foreign 
exchange  trading  and  certain  derivatives 
trading,  the  Board  has  prohibited  bank 
holding  companies  from  engaging  in  the 
same  subsidiary  in  trading  activities  as 
principal  and  providing  advice  to 
customers.  This  restriction  does  not 
apply  to  banks  that  conduct  the  same 
activities  and  has  been  removed.  It  is 
expected  that  supervisory  guidance 
would  be  developed  to  adth^ss  potential 
conflicts  of  interest  that  may  arise  in 
this  area. 


9.  Management  Consulting  and 
Counseling  Activities 

The  current  regulation  authorizes 
bank  holding  companies  to  provide 
managonent  consulting  services  on  any 
matter  to  any  depository  institution  or 
affiliate  of  a  depository  institution.  The 
rule  has  been  e}q>anded  in  two  respects. 

First,  bank  holding  companies  would 
be  authorized  to  provide  management 
consulting  services  regarding  financial, 
economic,  accounting  or  auddt  matters 
to  any  company.  These  activities  are 
directly  related  to  the  activities  and 
expertise  of  bank  holding  companies. 
The  Board  invites  comment  on  whether 
this  activity  is  closely  related  to  banking 
for  purposes  of  section  4(c)(8)  of  the 
BHC  Act. 

Second,  a  bank  holding  company 
would  be  permitted  to  derive  up  to  30 
percent  of  its  management  consulting 
revenue  from  management  consulting 
services  provided  to  any  customer  on 
any  matter. 

Two  restrictions  have  been  retained — 
governing  interlocks  with  and 
investments  in  client  companies — to 
ensure  that  a  bank  holding  company 
does  not  exercise  control  over  a  client 
company  through  a  management 
consulting  contract. 

10.  Support  Services 

This  category  includes  courier 
services  (other  than  armored  car 
services)  and  printing  checks  and 
related  documents.  Both  services  are 
included  in  the  laundry  Ust  as  they  were 
authorized  by  the  Board,  without 
change. 

11.  Insiirance  Agency  and  Underwriting 
Activities 

The  insurance  provisions  reflect  the 
detailed  restrictions  on  insurance 
activities  of  bank  holding  companies 
specified  in  the  BHC  Act.  The  current 
regulation  has  not  been  changed. 

Commtinity  Development  Activities 

The  current  regulation  permits  bank 
holding  companies  to  make  equity  and 
debt  investments  in  corporations  and 
projects  designed  primarily  to  promote 
community  welfare.  The  propc^al 
amends  the  description  of  this  activity 
to  clarify  that  this  activity  includes 
providing  advisory  and  related  services 
to  community  development  programs. 
The  Board  has  permitted  these  advisory 
services  by  order. 

13.  Money  Orders,  Savings  Bonds  and 
Traveler's  Checks 

The  current  regulation  limits  the  sale 
and  issuance  of  money  orders  and 
similar  consumer  payment  instruments 
to  instruments  with  a  face  value  of  less 
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than  $1,000.  The  Board  has  by  order 
authorized  this  activity  for  payment 
instnunents  of  any  face  amount. 
Accordingly,  the  limitation  on  the  face 
amount  of  tnese  instnunents  has  been 
removed. 

14.  Data  Processing  Activities 

The  current  regulation  broadly 
authorizes  bank  holding  companies  to 
provide  data  processing  and  data 
transmission  services  by  any 
technological  means  so  long  as  the  data 
processed  or  furnished  are  financial, 
banking  or  economic  The  proposed  rule 
clarifies  that  a  bank  holding  company 
may  render  advice  to  anyone  on 
processing  and  transmitting  banking, 
financial  and  economic  data. 

The  following  two  restrictions  on 
permissible  data  processing  activities 
have  been  deleted: 

•  Ail  data  processing  services  must  be 
provided  pursuant  to  a  written  agreement 
with  the  third  party  that  describes  and  limits 
the  services;  and 

•  Data  processing  focilities  must  be 
designed,  marketed  and  operated  for 
processing  and  transmitting  financial, 
banking  or  economic  data. 

The  data  processing  activity  has  also 
been  revised  to  permit  bank  holding 
companies  to  derive  up  to  30  percent  of 
their  data  processing  revenues  fiom 
processing  and  transmitting  data  that 
are  not  financial,  banking  or  economic. 

F.  Explanation  of  Changes  to  Tying 
Rules 

The  Board  is  proposing  amendments 
to  its  rules  regarding  tying 
arrangements.  The  amendments  would 
allow  bank  holding  companies 
significantly  greater  flexibility  to 
package  their  products,  and  thereby 
provide  more  efficient  and  lower  cost 
service  to  their  consiuners. 

Tying  arrangements,  where  a 
customer's  ability  to  purchase  or  receive 
a  discount  on  one  product  is  tied  to  the 
customer's  purchase  of  another  product, 
are  prohibited  by  section  106  of  the 
Bank  Holding  Company  Act 
Amendments  of  1970.  Although  section 
106  applies  only  when  a  bank  offers  the 
tying  product,  the  Board  in  1971 
extended  its  special  restrictions  to  bank 
holding  companies  and  their  nonbank 
subsidiaries.  36  PR  10,777  (Jime  3, 
1971). 

The  Board  has  authority  to  grant 
exceptions  to  section  106  and,  in  the 
past  few  years,  has  used  its  exemptive 
authority  to  allow  banks  to  oSet 
products  to  their  customers  more 
efficiently  and  at  lower  cost,  without 
risk  of  anti  competitive  effects.  For 
example,  the  Board  has  allowed 
arrangements  that  included  discoimts 


on  brokerage  services  and  other 
products  based  on  a  customer's 
relationship  with  the  bank  or  bank 
holding  company.  The  proposed 
amendments  set  forth  below  would 
build  on  this  recent  history  in 
attempting  to  identify  broader  categories 
of  padcaging  arrangements  that  do  not 
raise  the  concerns  that  section  106  was 
intended  to  address  and  should 
therefore  be  permitted. 

Section  106  contains  five  restrictions 
intended  to  prohibit  anti-competitive 
behavior  by  banks:  two  prohibit  tying 
arrangements;  Two  prohibit  reciprocity 
arrangements;  and  one  prohibits 
exclusive  dealing  arrangements.  The 
tying  restrictions,  which  have  the 
greatest  effect  on  industry  practices, 
prohibit  a  bank  bom  restricting  the 
availability  or  varying  the  consideration 
for  one  product  or  service  (the  "tying" 
product)  on  the  condition  that  a 
customer  purchase  another  product  or 
service  offered  by  the  bank  or  by  any  of 
its  affiliates  (the  "tied"  product). '^ 

Section  106  is  a  broader  prohibition 
than  those  contained  in  the  antitrust 
laws  because,  unlike  the  antitrust  laws, 
a  plaintiff  in  action  under  section  106 
need  not  show  that:  (1)  the  seller  has 
market  power  in  the  market  for  the  tying 
product;  (2)  the  tying  arrangement  has 
had  an  anti-competitive  effect  in  the 
market  for  the  tied  product;  or  (3)  the 
tying  arrangement  has  had  a  substantial 
effect  on  interstate  commerce.  The 
broader  reach  of  section  106  is  most 
evident  in  that  it  prohibits  a  bank  from 
varying  the  consideration  for  one  of  its 
products — that  is,  offiaring  a  discoimt  on 
one  of  its  products — for  customers  who 
purchase  a  second  product  from  the 
bank  or  its  affiliates.  Such  an 
arrangement  generally  would  not  be 
prohibited  by  the  antitrust  laws. 

Section  106  was  adopted  in  1970 
when  Congress  expanded  the  authority 
of  the  Board  to  approve  bank  holding 
companies  to  engage  in  nonbanking 
activities.  Section  106  was  based  on 
Congressional  concern  that  banks' 
tmique  role  in  the  economy,  in 
particular  their  power  to  extend  credit, 
would  allow  them  to  gain  a  competitive 
advantage  in  the  new,  nonbanking 
markets  that  their  affiliates  were  being 
allowed  to  enter.  See  S.  Rep.  No.  1084, 


'*Violatioiu  of  section  106  may  be  redressed 
through:  (1)  An  enforcement  action  for  civil  money 
penalties  brought  by  the  appropriate  Federal 
banking  agency,  (2)  an  action  for  injunctive  relief 
brought  by  the  Justice  Department  or  any  penoa 
who  can  show  "danger  of  irreparable  loss  or 
damage,"  or  (3)  a  civil  suit  brought  by  "any  person 
who  is  injured  in  his  business  or  property"  by  the 
prx>hibited  arrangement,  with  the  court  directed  to 
award  treble  damages  and  attorneys  fees  if  the 
plaintiff  prevails.  See  12  U.S.C  1972(2)(F),  1973. 
1975. 


91st  Cong.,  2d  Sess.  (1970).  Congress 
therefore  imposed  special  limitations  on 
tying  by  banks — restrictions  beyond 
those  imposed  by  the  antitrust  laws. 

1.  Rescind  the  Board's  Regulatory 
Extension  of  the  Statute 

As  noted  above,  the  Board  has  by 
regulation  extended  the  restrictions  of 
section  106  to  bank  holding  companies 
and  their  nonbank  subsidiaries  as  if  they 
were  banks.  This  extension  was  adopted 
at  the  same  time  that  the  Board 
approved  by^egxdation  the  first 
"laundry  list"  of  nonbanking  activities 
under  section  4(c)(8)  of  the  BHC  Act, 
apparently  as  a  prophylactic  measure 
addressed  at  potential  anti-competitive 
practices  by  companies  engaging  in 
nonbanking  activities. 

In  the  past  25  years,  the  Board  has 
gained  extensive  experience  with 
nonbank  affiliates  of  bank  holding 
companies  and  the  mariiets  in  which 
they  operate.  Based  on  this  experience, 
the  Board  does  not  believe  that  these 
nonbank  companies  possess  the  market 
power  over  credit  or  other  unique 
competitive  advantages  that  Congress 
was  concerned  that  banks  enjoyed  in 
1970.  Bank  holding  companies  may 
never  have  possessed  such  market 
power  but,  even  if  they  once  did. 
financial  services  markets  have 
generally  become  much  more 
competitive  over  time.  Accordingly,  the 
Board  beUeves  that  applying  the  special 
bank  anti-tying  rules  to  such  companies 
is  no  longer  justified.  Any  competitive 
problems  that  might  arise  would  be 
isolated  cases,  better  addressed  not 
through  a  special  blanket  prohibition 
but  rather  through  the  same  general 
antitrust  laws  that  bind  their  nonbank 
competitors. 

hi  recognition  of  these  facts,  the  Board 
has  over  the  past  several  years  relaxed 
the  anti-tying  restrictions  on  nonbanks 
within  bank  holding  companies.  In 
addition  to  adopting  various  exceptions 
that  applied  both  to  banks  and 
nonbanks,  the  Board  in  1994  permitted 
a  bank  holding  company  or  its  nonbank 
subsidiary  to  offer  a  discoimt  on  any  of 
its  pnxlucts  or  services  on  the  condition 
that  a  customer  obtain  any  other 
product  or  service  from  that  company  or 
from  any  of  its  nonbank  affiliates — that 
is,  permitted  discount  arrangements  that 
did  not  involve  a  bank.  12  (^R 
225.7(b)(3).  However,  even  with  this 
exception,  tying  between  a  bank  holding 
company  or  its  nonbank  subsidiary  and 
an  affiUated  bank  is  still  restricted,  as  is 
any  inter-affiliate  tying  arrangement  that 
does  not  involve  the  offering  of  a 
discount. 

The  Board  proposes  to  rescind  its 
regulatory  extension  of  the  anti-tying 
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rules  to  noHbanks.  The  Board  notes  that 
in  doing  so  it  would  not  be  granting  an 
"exception*  to  section  106 — as  section 
106  never  envisioned  that  non-banks 
would  be  covered  in  the  first  place. 
Rather,  the  Board  would  be  lifting  a 
restriction  tfaat  it  itself  imposed,  and 
one  which  It  believes  should  be 
maintained  only  if  there  is  clear 
evidence  of  its  necessity. 

Removal  of  these  special  restrictions 
on  bank  holding  companies  and  their 
nonbank  siinidiaries  would  eliminate  a 
competitive  disadvantage  1^  allowing 
them  the  same  freedom  to  package 
products  that  their  competitors 
currently  eajoy.  The  Sherman  Act 
would  continue  to  prohibit  bank 
holding  coiiipanies  and  their 
subsidiarief  from  engaging  in  any  tying 
arrangemenit  that  had  an  anti- 
competitive effect.  15  U.S.C  1. 
Furthermore,  section  106  woiild 
continue  to  prohibit  a  bank  from  tying 
one  of  its  products  to  a  product  ofiiared 
by  one  of  it$  affiliates,  bank  or  nonbank. 

The  Board  is  seeking  comment, 
however,  on  whether  it  should  retain  its 
regulatory  f  xtension  of  the  statute  for 
purposes  ol  one  type  of  tying 
arrangement.  Section  825(a)(3)  of  the 
Personal  Responsibdity  and  Work 
Opportimity  Reconciliation  Act  of  1996, 
signed  into  law  on  August  22, 1996, 
amended  the  Food  Stamp  Act  of  1997  to 
prohibit  lying  the  availabiUty  of 
electronic  benefit  transfer  services  to 
other  point-of-sale  services. 
Enforcement  of  the  Act  is  assigned  to 
the  Secretary  of  Agricidture.  104  Pub.  L. 
193, 110  Stpt.  2105;  7  U.S.C  2016(i)(ll). 
BanlfLS,  ban)t  holding  companies,  and 
nonbank  subsidiaries  of  bank  holding 
companies  were  exempted  from  the 
statute,  apparently  because  they  were 
already  restricted  by  section  106  (in  the 
case  of  banks)  and  the  Board's 
regulation  (in  the  case  of  bank  holding 
companies  and  their  nonbank 
subsidiaries).  Thus,  unless  the  Board 
were  to  retain  a  restriction  on  bank 
holding  companies  and  their  nonbank 
subsidiaries,  they  would  be  the  only 
companies  not  subject  to  a  special 
restriction  on  tying  of  electronic  benefit 
transfer  sefvices. 

2.  Treat  Inler-AffiHate  Tying 
Arrangements  the  Same  as  Intra-Bank 
Arrangements 

The  Board  is  also  proposing  to 
broaden  a  statutory  exception  designed 
to  preserve  traditional  banking 
relationships.  The  statutory  exception  is 
limited  to  traditional  banking 
relationships  within  one  bank,  and  the 
proposed  regidatory  exception  would 
extend  tha  statutory  exception  to  apply 


to  relationships  that  involve  more  than 
one  bank  or  other  affiliate. 

Section  106  contains  an  explicit 
exception  (the  "statutory  traditional 
bank  product  exception")  that  permits  a 
bank  to  tie  any  product  or  service  to  a 
loan,  discount,  deposit,  or  trust  service 
offered  by  that  bank.  12  U.S.C. 
§  1972(1)(A).  For  example,  a  bank  coidd 
condition  the  use  of  its  messenger 
service  on  a  customer's  maintaining  a 
deposit  account  at  the  bank.  Although 
the  statutory  traditional  bank  product 
exception  appears  to  have  been  effective 
in  preserving  traditional  relationships 
between  customer  and  bank,  the 
exception  is  limited  in  an  important 
way:  it  does  not  extend  to  transactions 
involving  products  offered  by  affiliates. 
Thus,  a  bank  could  not  condition  the 
use  of  its  messenger  service  on  a 
customer's  maintaining  a  deposit  at  an 
affihated  bank.  As  another  example,  the 
Board  recently  granted  an  exemption  to 
allow  a  secured  credit  card  program 
where  a  bank  required  that  a  customer 
maintain  a  deposit  at  an  affiliated  bank. 
Although  a  baiik  coidd  have  offered  a 
secured  credit  card  program 
conditioned  on  a  customer's 
maintaining  a  deposit  at  that  same  bank, 
the  inter-affiliate  arrangement  was 
otherwise  prohibited  by  section  106  but 
for  the  exemption. 

The  Board  nas  already  adopted  a 
"regulatory  traditional  bank  product 
exception"  that  generally  extends  the 
statutory  traditional  bank  product 
exception  between  affiliates — for 
example,  allowing  one  bank  to  offer  a 
discount  on  a  loan  based  on  a 
customer's  deposit  relationship  with  an 
affihated  bank.  However,  taking  an 
incremental  approach,  the  Board  placed 
two  restrictions  on  the  regulatory 
exception.  First,  the  Board  required  that 
both  products  involved  in  the  tying 
arrangement  be  traditional  bank 
products  (thereby  disquahfying  the 
messenger  service  example  above). 
Second,  the  Board  required  that  the 
arrangement  consist  of  discounting  the 
tying  product  rather  than  restricting  its 
availability  (thereby  disqualifying  the 
seciu^d  credit  card  example  above). 

The  Board  beUeves  that  there  remains 
a  rationale  for  the  latter  restrictions — for 
example,  secured  credit  cards  aside, 
there  are  few  examples  where  restricting 
the  availability  of  one  product  on  the 
purchase  of  another  serves  a  valid 
economic  purpose. '^  Nonetheless. 


Congress  has  already  decided  not  to 
apply  these  restrictions  to  the  statutory 
traditional  bank  product  exception  for 
intra-bank  transactions,  and  it  is 
difficidt  to  argue  that  inter-affiUate 
transactions  pose  any  greater  risk  of 
anti-competitive  behavior  than  intra- 
bank  transactions.  Moreover,  Congress 
has  already  extended  the  statutory 
traditional  bank  product  exception 
between  affiUates,  without  restriction, 
for  savings  associations  and  their 
affiliates.  12  U.S.C.  1464(q)(l)(A). 

3.  Extend  the  Expanded  Regulatory 
Traditional  Bank  Product  Exception  to 
Reciprocity  Arrangements 

As  noted  above,  section  106  prohibits 
not  only  tying  arrangements 
(conditioning  the  availabiUty  of  one 
product  on  the  purchase  of  another)  but 
also  reciprocity  arrangements 
(conditioning  the  availabiUty  of  one 
product  on  the  providing  of  another  by 
the  customer).  12  U.S.C.  1972(1)  (C)  and 
(D).  Like  the  tying  prohibition,  the 
prohibition  on  reciprocity  arrangements 
contains  an  exception  intended  to 
preserve  traditional  banking 
relationships.  The  exception  provides 
that  a  bank  may  condition  the 
availability  of  a  loan,  discoimt.  deposit 
or  trust  service  on  the  customer's 
providing  some  product  or  service 
"related  to,  and  usually  provided  in 
connection  with"  such  a  loan,  discoimt, 
deposit  or  trust  service.  12  U.S.C. 
1972(1)(C). 

Also  like  the  statutory  traditional 
bank  product  exception  to  the  tying 
prohibition,  this  exception  to  the 
reciprocity  prohibition  does  not  apply 
to  inter-affiliate  transactions.  Although 
the  Board  has  received  only  one  request 
to  extend  the  exception — probably 
because  this  exception  is  confusing  and 
rarely  invoked  in  the  case  law — the 
Board  is  proposing  such  an  extension 
for  conunent,  for  the  same  reasons  noted 
above. 

4.  Coverage  of  Foreign  Banks  Under 
Section  106 

A  petitioner  has  sought  an 
interpretation  or  exemption  from  the 
statute  to  clarify  that  section  106  does 
not  restrict  "foreign  transactions." 
Petitioner  argues  that  statutes  are 
generally  presiuned  not  to  have  an 
extra-territorial  reach  unless  specified 
by  Congress,  and  that  no  specification 
was  made  in  section  106.  Petitioner 


■>The  Board  has  ncently  baen  presented  with 
another  cam  where  restricting  the  availability  of  a 
product  may  be  justifiable.  A  petitioner  has  sought 
an  exemption  from  section  106  to  allow  a  brokerage 
subsidiary  of  a  bank  holding  company  to  require  a 
customer  to  maintain  a  deposit  at  an  affiliated  bank 
in  order  to  facilitate  compliance  with  the  time-for- 


payment  requirements  of  Regulation  T.  Even  if  the 
Board  were  to  rescind  its  regulatory  extension  of 
section  106  to  bank  holding  companies  and  their 
nonbank  subsidiaries,  a  brokerage  department  of  a 
bank  would  still  be  prohibited  from  imposing  this 
requirement,  absent  the  proposed  amendment  to  the 
traditional  bank  product  exception. 
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notes  that  if  stetion  106  did  apply,  U.S. 
firms  woiild  be  at  a  competitive 
disadvantage,  as  there  is  no  equivalent 
to  section  106  in  other  nations. 

The  Board  seeks  comment  on  whether 
it  should  establish  a  "safe  harbor"  to 
provide  certainty  with  respect  to  foreign 
transactions.  In  particular,  the  Board 
seeks  comment  on  whether  any  safe 
harbor  should  define  "foreign 
transactions"  according  to  the  location 
of  the  customer  (as  suggested  by 
petitioner),  the  location  of  the  market 
where  any  potential  anti-competitive 
effects  would  occur  (as  appears  to  be  the 
practice  under  the  Sherman  Act),  or 
some  other  factor  or  factors. 

G.  Explanation  of  Other  Proposed 
Changes 

1.  Bank  Holding  Company  Formations 

Regulation  Y  currently  implements 
the  provisions  enacted  in  the  Riegle 
Commimity  Development  Act  that 
estabUsh  a  streamUned  30-day  notice 
procedure  for  proposals  by  existing 
shareholders  of  a  bank  to  establish  a 
bank  holding  company.  To  qualify  for 
this  procedure  under  current  rules,  the 
shareholders  of  the  bank  must  acquire  at 
least  80  percent  of  the  shares  of  the  new 
bank  holding  company  in  substantially 
the  same  proportion  as  the  shareholders' 
bank  ownership,  must  certify  that  the 
shareholders  are  not  subject  to  any 
supervisory  or  administrative  action, 
and  must  identify  the  shareholders  of 
the  new  bank  holding  company. 

The  Board  proposes  several  changes 
to  these  requirements.  First,  the  Boud 
proposes  to  reduce  the  percentage  of  the 
bank  holding  company  that  must  be 
owned  by  shareholders  of  the  bank  fit>m 
80  to  67  percent.  This  level  assures  that 
the  transaction  is  in  fact  a 
reorganization  in  which  the  bank 
shareholders  continue  to  control  the 
new  bank  holding  company  and 
minimizes  the  likelihood  that  a  new 
controlling  shareholder  will  be 
introduced  without  adequate  review. 

Next,  the  proposal  would  require  that 
only  the  principal  shareholders  (i.e., 
shareholders  owning  in  excess  of  10 
percent  of  the  bank  holding  company) 
certify  that  they  are  not  subject  to  any 
supervisory  or  administrative  action, 
rather  than  requiring  that  all 
shareholders  make  diis  certification. 
Finally,  the  proposal  would  eliminate 
any  publication  requirement  for  this 
category  of  bank  holding  company 
formations.  Hie  Riegle  Act  does  not 
require  publication  of  these  proceedings 
and,  because  these  transactions 
represent  a  corporate  reorganization. 
Uttle  purpose  is  served  by  requiring 
pubUc  notice.  The  System  would 


continue  to  consider  all  of  the  same 
statutory  factors  in  reviewing  these 
propos^,  including  considering  the 
competitive  effects,  financial  and 
managerial  resources  of  the 
organization,  effect  on  the  convenience 
and  needs  of  the  community  and  the 
CRA  performance  record  of  the  bank. 

The  Bofird  invites  comment  on 
whether  these  changes  are  appropriate, 
would  reduce  unnecessary  burden  on 
the  formation  of  new  bank  holding 
companies — ^particularly  small  bank 
holding  companies — and  are  consistent 
with  the  provisions  of  the  BHC  Act 
permitting  this  expedited  procedure. 

2.  Change  in  Bank  Control  Act  Filings 

The  Board  proposes  to  reorganize, 
clarify  and  simplify  the  portion  of 
Regulation  Y  that  implements  the 
Change  in  Bank  Control  Act  (CIBC  Act). 
The  proposal  attempts  to  harmonize  the 
scope  and  procedural  requirements  of 
the  Board's  regulation  implementing  the 
QBC  Act  with  those  of  the  other  federal 
banking  agencies  and  to  reduce  any 
imnecessary  regulatory  burden.  The 
proposal  also  incorporates  various 
interpretations  of  this  subpart  made  by 
the  Board  since  the  last  revision  of 
Regulation  Y.  These  changes  have  been 
developed  in  consultation  with  the 
other  federal  banking  agencies  in  an 
effort  to  develop  a  imiform  regidatory 
approach  to  implementing  the  QBC  Act 
at  all  of  the  banking  agencies. 

Currently,  the  Board's  rules  generally 
require  any  person  (other  than  a  bank 
holding  company)  seeking  to  acquire 
shares  of  a  state  member  bank  or  bank 
holding  company  to  file  a  notice  under 
the  CIBC  Act  at  two  thresholds:  when 
the  person's  ownerahip  level  exceeds  10 
percent  of  the  voting  ^ares  of  the  bank 
or  bank  holding  company,  and  again 
when  the  ownership  level  exceeds  25 
percent.  This  two-tiered  approach 
allowed  a  review  of  the  financial 
resomx»s  of  an  acquiror  at  two  stages, 
with  a  lesser  showing  of  financial 
resources  required  for  transactions 
below  the  25  percent  threshold.  . 

The  Board  proposes  to  reduce 
regulatory  burden  by  eliminating  the  25 
percent  threshold.  This  eliminates  the 
requirement  that  persons  who  have 
received  authorization  to  own  in  excess 
of  10  percent,  but  less  than  25  percent, 
of  the  voting  shares  of  a  member  bank 
or  bank  holding  company  file  a  second 
notice  before  owning  25  percent  or  more 
of  the  voting  shares  of  the  institution. 
Persons  who  initially  acquire  in  excess 
of  25  percent  of  the  shares  of  a  bank  or 
bank  holding  company  woidd  continue 
to  be  subject  to  only  one  review  imder 
the  QBC  Act.  The  other  federal  banking 


agencies  have  already  adopted  this 
approach. 

Under  the  proposal,  persons  who 
current/y  own  10  percent  (but  less  than 
25  percent)  of  the  shares  of  a  state 
member  bank  or  bank  holding  company 
with  Board  approval  under  the  QBC  Act 
would  be  exempt  from  further  filing 
requirements  under  the  QBC  Act, 
unless  otherwise  notified  in  writing  by 
the  System.  In  future  cases  in  which  a 
person  appears  to  have  sufficient 
financial  resources  to  acquire  more  than 
10  percent,  but  less  than  100  percent  of 
the  shares  of  a  bank,  the  System  may 
limit  the  approval  granted  on  a  case-by- 
case  basis  to  require  further  review  of 
the  financial  resoiuces  of  the  person  as 
appropriate. 

The  proposal  also  adds  definitions  of 
key  terms  to  clarify  the  scope  of  the 
regulation.  In  particular,  the  Board 
proposes  to  add  a  definition  of  the  term 
acting  in  concert  and  includes  specific 
presumptions  of  concerted  action  to 
provide  guidance  to  acquirors.  In 
addition,  the  proposal  incorporates 
current  Board  practice  that  tne 
acquisition  of  a  loan  in  defauh  that  is 
secured  by  voting  seciuities  of  a  state 
member  bank  or  bank  holding  company 
is  presumed  to  be  an  acquisition  of  the 
imderlying  securities. 

The  proposal  also  would  reduce 
regulatory  burden  on  perscxis  whose 
ownership  percentage  increases  as  the 
result  of  a  redemption  of  voting 
securities  by  the  issuing  bank  or  the 
action  of  a  third  party  not  within  the 
acquiring  person's  control.  In  these 
situations,  the  proposal  would  permit 
the  person  affected  by  the  bank  or  third 
party  action  to  file  a  notice  within  90 
calendar  days  after  the  transaction 
occurs,  provided  that  the  acquiring 
person  does  not  reasonably  have 
advance  knowledge  of  the  triggering 
transaction.  Currently,  these  persons 
must  file  notice  under  the  QBC  Act 
prior  to  the  action  that  increases  the 
peraon's  percentage  ownership,  and. 
because  these  persons  cannot  control 
the  third  party  action  that  causes  the 
increased  percentage  ownership,  are 
often  put  in  violation  of  the  QBC  Act 
and  the  Board's  Regulation  Y. 

The  Board  also  proposes  to  provide 
more  flexible  timing  for  newspaper 
announcements  of  filings  imder  the 
QBC  Act  by  permitting  notificants  to 
pubUsh  the  announcement  up  to  30 
calendar  days  before  submitting  the 
filing.  In  addition,  the  newspaper  notice 
requirement  wouild  be  modified  to 
eliminate  the  requirement  that  the 
notice  include  a  statement  of  the 
percentage  of  shares  proposed  to  be 
acquired.  Finally,  the  proposal  would 
add  a  new  section  reflecting  the  stock 
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loan  repotting  requirements  in  section 
205  of  thci  Federal  Deposit  Insiirance 
Corporation  Improvement  Act. 

Tne  Botrd  invites  comment  on  all  of 
its  proposed  revisions  to  the  QBC  Act 
implemmiting  regulation.  In  particular, 
the  Board,  requests  comment  on  whether 
the  revisions  identifying  when  persons 
will  be  presumed  to  be  acting  in  concert 
identify  all  relevant  situations  in  which 
a  bank  may  imdergo  a  change  in  control. 
The  Board  also  requests  comment  on 
other  wayB  that  its  implementing  rules 
imder  the  QBC  Act  may  be  mo<Ufied  to 
eliminate  unnecessary  burden  and 
paperwork,  consistent  with  the 
requirements  of  the  CIBC  Act. 

3.  Notice  of  Qiange  of  Directors  and 
Senior  Executive  Officers 

In  addition  to  the  BHC  Act  and  OBC 
Act,  Regulation  Y  implements  section 
914  of  the  Financial  Institutions  Reform, 
Recovery,  and  Enforcement  Act  of  1989 
(section  914).  Section  914  requires  a 
state  member  bank  and  a  bank  holding 
company  (together,  "regulated 
institutions")  to  give  prior  notice  to  the 
System  before  changing  directors  or 
seniar  executive  officers  if  the  regulated 
institution  is  in  financially  troubled 
condition,  has  undergone  a  change  in 
control  wfthin  two  years,  or  has  been 
chartered  for  less  than  two  years. 

The  proposed  rule  retains  a  number  of 
the  curreqt  regulation's  substantive 
provisions.  For  example,  the  finanH^^j 
condition  of  regulated  institutions 
remains  the  focus  for  defining  when  an 
institution's  troubled  condition  would 
trigger  the  prior  notice  requirements  of 
section  914.  The  proposed  rule  also 
continues  to  interpret  a  change  in 
control  fot  purposes  of  section  914  to 
mean  a  transaction  that  requires  a  filing 
under  the  QBC  Act.  Accordingly, 
section  914  filings  are  not  triggered  by 
the  acquisition  of  a  state  member  bank 
by  a  bank  holding  company  under 
section  3  of  the  BHC  Act. 

The  current  rule  would  be  modified 
in  several  ways.  The  proposed  rule 
would  eliminate  any  filing  requirement 
under  section  914  for  charter 
conversions  and  "phantom"  bank 
mergers  (chartering  an  instued 
depository  institution  to  facilitate  the 
acqtiisiticMt  of  an  existing  insured 
depository  institution)  if  the  c<mverting 
or  acquired  depository  institution  has 
been  in  operation  for  at  least  two  years. 

The  proposed  rule  also  would  adopt 
the  Systeci's  current  practice  of  granting 
individuals  who  seek  election  to  the 
board  of  directors  of  regulated 
institutions  without  the  support  of 
management  an  automatic  waiver  that 
allows  these  individuals  to  commence 
service  imlnediately  after  election  to  the 


board  and  to  make  a  post-election  filing 
under  section  914.  In  addition,  the 
proposed  rule  would  provide  more 
guidance  on  appealing  a  disapproved 
notice.  Other  changes  have  be«i 
proposed  in  cooperation  with  the  staffs 
of  the  other  banking  agencies  in  an 
attempt  to  develop  uniform  definitions, 
notice  procedures  and  appeals 
procedures. 

The  Board  invites  public  comment  on 
these  changes,  as  well  as  on  other  ways 
that  the  procedures  fot  reviewing 
changes  in  officers  and  directors  may  be 
revised  to  reduce  unnecessary  burden 
consistent  with  the  requirements  of 
section  914. 

4.  Other  Changes 

The  Board  has  also  proposed  several 
other  modifications  to  the  regulation  to 
incorporate  previous  Board  decisions 
and  policies  regarding  the  definitions  of 
"class  of  voting  securities"  and 
"inmiediate  Camily"  and  has  modified 
references  and  several  time  periods  for 
Reserve  Bank  action  to  accommodate 
the  changes  explained  above.  Public 
comment  is  welcome  on  these  proposed 
revisions. 

In  addition^  the  Board  invites  public 
comment  on  other  suggestions  for 
revising  Regulation  Y  to  eliminate 
unnecessary  burden  and  paperwork 
consistent  with  the  Board's  statutory 
mandates  and  safety  and  soundness. 

Attached  is  a  draft  of  Regulation  Y 
that  incorporates  the  proposed 
revisions.  These  revisions  afiect 
subparts  A,  B,  C  and  E,  appendix  C  and 
the  Board's  interpretation  at  12  CFR 
225.125.  Changes  to  the  Board's  Rules  of 
Procedure  will  be  made  as  necessary  to 
conform  to  changes  to  Regulation  Y  that 
are  finally  adopted.  No  changes  are 
being  proposed  at  this  time  to  subparts 
D,  F  or  G,  which  address,  respectively. 
Control  and  Divestiture  Proceedings, 
Limitations  on  Nonbank  Banks  and 
Appraisal  Standards  for  Federally 
Related  Transactions. 

Regulatory  Flexibility  Act 

Pursuant  to  the  Regiilatory  Flexibility 
Act,  the  Board  is  required  to  conduct  an 
analysis  of  the  effect,  on  small 
institutions,  of  the  proposed  revision  to 
Regulation  Y.  As  of  December  31, 1995, 
the  number  of  bank  holding  companies 
totalled  5.274.'*  The  following  chart 
provides  a  distribution,  based  on  asset 
size,  for  those  companies. 


■'*  Financial  top-tier  domestic  bank  holding 
companies.  Excludes  middle-tier  bank  holding 
companies,  and  foreign  bank  Iwlding  companies 
that  are  not  required  to  file  a  Y-A  report  with  the 
Federal  Reserve  System. 


Asset  size  category 
(M.miUion) 

Nunnber 
of  bank 
hoMing 
compa- 
nies 

Percent 
of  bank 
holdng 
conv 
pany  as- 
sets 

Less  then  $150M 

3,954 
656 
665 

'^5.5 

$150M-$300M  

Greater  ttian  $300M 

3.2 
91.3 

^^Bank  hoking  compenies  with  consoli- 
dated assets  of  less  than  $150  mMon  are  not 
required  to  tile  financial  reguialory  reports  on  a 
consdidatod  basis.  Assets  for  tnis  group  are 
estimaled  based  on  reports  filed  t>y  fie  parent 
companies  and  subsidnries. 

The  proposed  comprehensive  revision 
to  Regulation  Y  is  intended  to  elimiaate 
unnecessary  burden  for  all  bank  holding 
companies,  including  smaller  banking 
organizations.  Included  in  the  proposed 
revision  are  an  expedited  15-day  notice 
procedure  with  minimal  information 
reqtiirements  for  well-rated  and  well- 
run  bank  holding  companies,  a 
reorganization  and  streamlining  of  the 
regulatory  laundry  list  of  permissible 
nonbcmking  activities,  the  removal  of 
imnecessary  and  outmoded  regulatory 
restrictions,  and  an  automatic  waiver  of 
filing  reqiurements  for  bank  acquisitions 
that  are  in-substance  bank-to-bank 
mergera.  These  changes  apply  to  all 
bank  holding  companies  and  will  be 
particularly  helpful  to  small  bank 
holding  companies. 

The  proposed  revisions  include  a 
number  of  other  cbanges  applicable  to 
smaller  organizations  in  particiilar. 
These  changes  include  a  special 
exception  for  small  bank  holding 
companies  with  assets  of  less  than  $300 
million  from  the  aggregate  size  limit 
applying  to  the  use  of  the  expedited 
application  procedures,  an  update  of  the 
small  bank  holding  company  policy 
statement  that  applies  to  bank  holding 
companies  with  assets  of  less  than  $150 
million  and  reduction  of  burden  for 
qualifying  small  bank  holding 
companies,  reduction  of  the  thresholds 
for  qualification  for  streamlined 
formation  of  new  bank  holding 
companies,  reduction  in  the  filing 
requirements  under  the  Change  in  Bank 
Control  Act,  and  addition  of  a  new 
exception  for  small  bank  holding 
companies  from  the  prior  approval 
requirements  regarding  stock 
redemption  proposals.  These  and  the 
other  changes  described  above  are 
explained  in  more  detail  in  the 
Supplementary  Information  portion  of 
this  docxunent. 

The  Board  expects  that  the  niunerous 
changes  proposed  will  result  in  a 
significant  reduction  in  regulatory 
filings,  in  the  paperwork  burden  and 
processing  time  associated  with 
regulatory  filings,  and  in  the  costs 
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associated  with  complying  with 
regulation,  thereby  improving  the  ability 
of  all  bank  holding  companies, 
including  small  organizations,  to 
conduct  business  on  a  more  cost- 
efficient  basis.  The  Board  invites  public 
comment  on  this  subject. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  Ch. 
3506;  5  CFR  part  1320  Appendix  A.l), 
the  Board  reviewed  the  proposed  rule 
under  the  authority  delegated  to  the 
Board  by  the  Office  of  Management  and 
Budget.  Comments  on  the  collections  of 
information  should  be  sent  to  the  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project  (7100-00171,  7100- 
0121,  7100-0134,  7100-0131,  7100- 
0119,  as  applicable;  see  below), 
Washington.  DC  20503,  with  copies  of 
such  comments  to  be  sent  to  Mary  M. 
McLaughUn,  Federal  Reserve  Board 
Clearance  Officer,  Division  of  Research 
and  Statistics,  Mail  Stop  97,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551. 
The  collection  of  information 
requirements  in  this  proposed 
regulation  are  found  in  12  CFR  225.11, 
12  CFR  225.12, 12  CFR  225.14, 12  CFR 
225.17,  12  CFR  225.23, 12  CFR  225.24, 
12  use  1817(j)  and  1831(i),  12  CFR 
225.73, 12  CFR  225.4,  and  12  CFR 
225.3(a).  This  information  is  required  to 
evidence  compliance  with  the 
requirements  of  the  Bank  Holding 
Company  Act,  the  Change  in  BaiiS: 
Control  Act  and  provisions  of  the 
Federal  Deposit  Lisiu-ance  Act.  The 
respondents  are  for-profit  financial 
institutions  and  other  corporations, 
including  small  businesses,  and 
individuals. 

The  Federal  Reserve  may  not  conduct 
or  sponsor,  and  an  organization  is  not 
required  to  respond  to,  these 
information  collections  unless  it 
displays  a  currently  valid  OMB  control 
niunber.  The  OMB  control  numbers  are 
indicated  below. 

The  proposed  streamlining  of 
applications  to  acquire  banks  and 
nonbanking  companies  by  institutions 
that  meet  the  qualifying  criteria  should 
result  in  a  significant  reduction  in 
burden  for  respondents  that  file  the 
Application  for  Prior  Approval  To 
Become  a  Bank  Holding  Company,  or 
for  a  Bank  Holding  Company  To 
Acquire  an  Additional  Bank  or  Bank 
Holding  Company  (FR  Y-3;  OMB  No. 
7100-0171).  Approximately  196 
respondents  file  the  FR  Y-3  annually 
pursuant  to  section  3(a)(l}  of  the  Bank 
Holding  Company  Act  (Act)  and  303 
respondents  file  annually  the  FR  Y-3 
pursuant  to  section  3(a)(3)  and  3(a)(5)  of 


the  Act.  The  current  burden  per 
response  is  48.5  hours  and  59.0  hours, 
respectively,  for  a  total  estimated  annual 
burden  of  27,383  hours.  Under  the 
proposed  rule,  it  is  estimated  that  50 
percent  of  these  respondents,  or  a  total 
of  249  respondents  for  both  types  of 
applications,  would  meet  the  criteria  to 
qualify  for  the  filing  of  a  streamlined 
application.  The  average  number  of 
hours  per  response  for  proposed 
applications  of  each  type  is  estimated  to 
decreas^to  2.5  hours.  Therefore  the 
total  amoimt  of  annual  burden  is 
estimated  to  be  14,343.5  hours.  Based 
on  an  hourly  cost  of  $50,  the  annual  cost 
to  the  public  under  the  proposed 
revision  is  estimated  to  be  $717,175, 
which  represents  an  estimated  cost 
reduction  of  $651,975  from  the 
estimated  annual  cost  to  the  public  of 
$1,369,150  under  the  current  rule. 

The  proposed  streamlining  of 
applications  to  engage  de  novo  in 
permissible  nonbanldng  activities  and  to 
acquire  nonbanking  companies  and  the 
proposal  to  permit  bank  holding 
companies  to  obtain  approval  at  one 
time  to  engage  in  a  preauthorized  list  of 
such  activities  should  result  in  a 
significant  reduction  in  burden  for 
respondents  that  file  the  Application  for 
Prior  Approval  To  Engage  Directly  or 
Indirectly  in  Certain  Nonbanking 
Activities  (FR  Y-4;  OMB  No.  7100- 
0121).  Approximately  362  respondents 
file  the  FR  Y-4  annually  to  meet 
application  requirements,  and  114 
respondents  file  to  meet  notification 
requirements.  The  current  burden  per 
response  is  59.0  hours  and  1.5  hoius, 
respectively,  for  a  total  estimated  annual 
burden  of  21,529  hours.  Under  the 
proposed  rule  it  is  estimated  that  50 
percent  of  these  respondents  would 
meet  the  criteria  to  qualify  for  the  filing 
of  a  streamlined  application, 
representing  an  estimated  181 
applications  and  57  notifications.  The 
average  number  of  hours  per  response 
for  proposed  applications  of  this  type  is 
estimated  to  decrease  to  1.5  hours.  The 
estimated  burden  per  response  to  meet 
the  notification  requirement  remains 
imchanged  at  1.5  hours.  Therefore  the 
total  amount  of  annual  burden  is 
estimated  to  be  11,121.5  hours.  Based 
on  an  hoiuly  cost  of  $50,  the  annual  cost 
to  the  public  under  the  proposed 
revision  is  estimated  to  be  $556,075, 
which  represents  an  estimated  cost 
reduction  of  $520,375  bom  the  current 
estimated  annual  cost  to  the  pubUc  of 
$1,076,450  imder  the  current  rule. 
The  proposed  elimination  of  the 
requirement  that  a  person  who  has 
already  received  Board  approval  under 
the  Change  in  Bank  Control  Act  obtain 
additional  approvals  to  acquire 


additional  shares  of  the  same  bank  or 
bank  holding  company  should  result  in 
a  significant  reduction  in  burden  for 
ipspondents  that  file  the  Notice  of 
Change  in  Bank  Control  (FR  2081;  OMB 
No.  7100-0134).  Approximately  300 
respondents  file  the  FR  2081  annually  to 
meet  the  notification  requirements  of 
change  in  control,  280  respondents  file 
to  meet  the  requirements  for  notice  of  a 
change  in  director  or  senior  executive 
officer,  and  1000  respondents  file  to 
meet  requirements  to  report  certain 
biographical  and  financial  information. 
The  durent  burden  per  response  for 
each  requirement  is  30.0  hours,  2.0 
hours,  and  4.0  hours,  respectively,  for  a 
total  estimated  annual  burden  of  13,560 
hours.  Under  the  proposed  rule  it  is 
estimated  that  50  percent  fewer 
notifications  of  change  in  control  will  be 
filed  for  an  annual  total  of  150 
responses.  The  estimated  number  of 
filings  to  meet  the  other  two 
requirements  and  the  estimated  average 
hours  per  response  for  each  requirement 
remains  imchanged.  Therefore  the  total 
amoimt  of  annual  burden  is  estimated  to 
be  9,060  hours.  Based  on  an  hourly  cost 
of  $20,  the  total  aimual  cost  to  the 
pubhc  under  the  proposed  revision  is 
estimated  to  be  $181,200,  which 
represents  an  estimated  cost  reduction 
of  $90,000  from  the  current  estimated 
annual  cost  to  the  pubhc  of  $271,200 
under  the  current  rule. 

The  proposed  allowance  for  bank 
holding  companies  to  take  account  of 
intervening  new  issues  of  stock  in 
computing  when  a  stock  redemption 
notice  must  be  filed  and  the  exemption 
provided  to  small  bank  holding 
companies  that  meet  certain  leverage 
and  capital  requirements  should  result 
in  a  significant  reduction  in  burden  for 
respondents  that  file  the  Notice  of 
Proposed  Stock  Redemption  (FR  4008; 
OMB  No.  7100-0131),  Approximately 
50  respondents  file  the  Fll  4008 
annually.  The  current  burden  per 
response  is  15.5  hours,  for  a  total 
estimated  annual  burden  of  775  hours. 
Under  the  proposed  rule  it  is  estimated 
that  50  percent  fewer  notifications  will 
be  filed  for  an  annual  total  of  25 
responses  and  the  estimated  average 
hours  per  response  remains  unchanged. 
Therefore  the  total  amount  of  annual 
burden  is  estimated  to  be  387.5  hours. 
Based  on  an  hourly  cost  of  $30,  the  total 
annual  cost  to  the  pubhc  under  the 
proposed  revision  is  estimated  to  be 
$11,625,  which  represents  a  cost 
reduction  of  $11,625  fitim  the  current 
estimated  cost  to  the  pubUc  of  $23,250 
under  the  current  rule. 

The  proposed  streamlining  of 
apphcation  requirements  are  not 
expected  to  change  the  ongoing  Anmml 
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burden  associated  with  the  Application 
for  a  Foreign  Organization  to  Become  a 
Bank  Holcfcg  Company  (FR  Y-lft  OMB 
No.  7100-0119).  Approximately  2 
respondents  file  the  FR  Y-lf  annually. 
The  curreQt  burden  per  response  is  77 
hours  for  a  total  estimated  annual 
burden  of  144  hoius.  Based  on  an 
hourly  cost  of  $20,  the  annual  cost  to 
the  public  is  estimated  to  be  $3,080. 

All  info^ation  contained  in  these 
collections  of  information  are  available 
to  the  public  unless  the  respondent  can 
substantiate  that  disclos\ire  of  certain 
informatico  would  result  in  substantial 
competitive  hann  or  an  unwarranted 
invasion  of  personal  privacy  or  would 
otherwise  quahfy  for  an  exemption 
under  the  Freedom  of  Information  Act. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collections  of  infonnation 
are  necessary  for  the  proper 
performance  of  the  Federal  Reserve's 
functions;  including  whether  the 
informatian  has  practical  utility;  (b)  the 
accuracy  of  the  Federal  Reserve's 
estimate  o\  the  burden  of  the  proposed 
informaticc  collections,  including  the 
cost  of  compliance;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
informaticai  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of 
infcMinatidn  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
informatioi  technology. 

List  of  Sul»)ects  in  12  CFR  Part  225 

Administrative  practice  and 
procedure^  Banks,  banking.  Federal 
Reserve  System,  Holding  companies. 
Reporting  land  recordkeeping 
requirements.  Securities. 

For  the  reasons  set  out  in  the 
preamble,  the  Board  proposes  to  amend 
12  CFR  part  225  as  follows: 

PAFTT  225^-BANK  HOLDINQ 
COMPANES  AND  CHANGE  IN  BANK 
CONTROt  (REGULATION  Y) 

1.  The  authority  citation  for  Part  225 
continues  ito  read  as  follows: 

AirthoritT:  12  U.S.C.  1817(j)(13),  1818. 
1831i,  1831|p-l.  1843(c)(8],  1844(b),  1972(1), 
3106,  3108J  3310, 3331-3351,  3907,  and 

3909.  ! 

I 

2.  Subpirt  A  is  revised  to  read  as 
follows:    j 

S«jt)part  A-Uianeral  Provisions 

225.1 
225.2 
225.3 
225.4 
225.5 
225.6 
225.7 


Auiiority,  purpose,  and  scope. 

DeSnitions. 

AdipinistTation. 

Corporate  practices. 

Re^tration,  reports,  and  inspections. 

Penalties  for  violations. 

Exceptions  to  tying  restrictions. 


Subpart  A— General  Provisiona 

S22S.1    Aulttortty.  purpoaa,  and  soopa. 

(a)  Authority.  This  part '  (Regulation 
Y)  is  issued  by  the  Board  of  Governors 
of  the  Federal  Reserve  System  [Board] 
imder  section  5(b)  of  the  Bank  Holding 
CcHnpany  Act  of  1956,  as  amended  (12 
U.S.C.  1844(b))  [BHCActy,  sections  8 
and  13(a)  of  the  International  Banking 
Act  of  1978  (12  U.S.C.  3106  and  3108); 
section  7(j)(13)  of  the  Federal  Deposit 
Insurance  Act,  as  amended  by  the 
Change  in  Bank  Control  Act  of  1978  (12 
U.S.C.  1817(j)(13))  [Bank  Control  Act); 
section  8(b)  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1818(b)); 
section  914  of  the  Financial  Institutions 
Reform,  Recovery  and  Enforcement  Act 
of  1989  (12  U.S.C.  1831i);  and  the 
International  Lending  Supervision  Act 
of  1983  (Pub.  L.  98-181,  title  IX).  The 
BHC  Act  is  codified  at  12  U.S.C.  1841. 
etseq. 

(b)  Purpose.  The  principal  purposes  of 
this  pari  are  to  regiilate  the  acquisition 
of  control  of  banks  by  companies  and 
individuals,  to  define  and  regulate  the 
nonbanking  activities  in  which  bank 
holding  companies  and  foreign  banking 
organizations  with  United  States 
operations  may  engage,  and  to  set  forth 
the  procedures  for  securing  approval  for 
such  transactions  and  activities. 

(c)  Scope.  (1)  Subpart  A  contains 
general  provisions  and  definitions  of 
terms  used  in  this  regulation. 

(2)  Subpart  B  governs  acquisitions  of 
bank  or  bank  holding  company 
securities  and  assets  by  bank  holding 
companies  or  by  any  company  that  wiU 
become  a  bank  holding  company  as  a 
result  of  the  acquisition. 

(3)  Subpart  C  defines  and  regulates 
the  nonbanking  activities  in  which  bank 
holding  companies  and  foreign  banking 
organizations  may  engage  directly  or 
through  a  subsidiary.  In  addition, 
certain  nonbanking  activities  conducted 
by  foreign  banking  organizations  and 
certain  foreign  activities  conducted  by 
bank  holding  companies  are  governed 
by  the  Board's  Regulation  K  (12  CFR 
part  211.  International  Banking 
Operations). 

(4)  Subpart  D  specifies  situations  in 
which  a  company  is  presiimed  to 
control  voting  securities  or  to  have  the 
power  to  exercise  a  controlling 
influence  over  the  management  or 
pohcies  of  a  bank  or  other  company, 
sets  forth  the  procedures  for  making  a 
control  determination,  and  provides 
rules  governing  the  effectiveness  of 
divestitures  by  bank  holding  companies. 


■  Coda  of  Federal  Regulations,  title  12,  chapter  n. 
pai^22S. 


(5)  Subpart  E  governs  changes  in  bank 
control  resulting  from  the  acquisition  by 
individuals  or  companies  (other  than 
bank  holding  companies)  of  voting 
securities  of  a  bank  holding  company  or 
state  member  bank  of  the  Federal 
Reserve  System. 

(6)  Subpart  F  specifies  the  limitations 
that  govern  companies  that  control  so- 
called  nonbank  banks  and  the  activities 
of  nonbank  banks. 

(7)  Subpart  G  prescribes  minimum 
standards  that  apply  to  the  performance 
of  real  estate  appraisals  and  identifies 
transactions  that  require  state  certified 
appraisers. 

(8)  Subpart  H  identifies  the 
circumstances  when  written  notice  must 
be  provided  to  the  Board  prior  to  the 
appointment  of  a  director  or  senior 
officer  of  a  bank  holding  company  and 
establishes  procedures  for  obtaining  the 
required  Board  approval. 

(9)  Appendix  A  to  the  regulation 
contains  the  Board's  Risk-Based  Capital 
Adequacy  Guidelines  for  bank  holcUng 
companies  and  for  state  member  banks. 

(10)  Appendix  B  to  the  regulation 
contains  the  Board's  Capital  Adequacy 
Guidelines  for  measuring  leverage  for 
bank  holding  companies  and  state 
member  banks. 

(11)  Appendix  C  to  the  regulation 
contains  the  Board's  policy  statement 
governing  small  bank  holding 
companies. 

(12)  Appendix  D  to  the  regulation 
contains  the  Board's  capital  adequacy 
guidelines  for  measiuing  tier  1  leverage 
for  bank  holding  companies. 

§225.2    Deflnmona. 

Except  as  modified  in  this  regulation 
or  tmless  the  context  otherwise  requires, 
the  terms  used  in  this  regulation  have 
the  same  meanings  as  set  forth  in  the 
relevant  statutes. 

(a)  Affiliate.  Affiliate  means  any 
company  that  controls,  is  controlled  by, 
or  is  under  common  control  with,  a 
bank  or  nonbank  bank. 

(b)  Bank.  (1)  Bank  means: 

(i)  An  insured  bank  as  defined  in 
section  3(h)  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1813(h));  or 

(ii)  An  institution  organized  under  the 
laws  of  the  United  States  which  both: 

(A)  Accepts  demand  deposits  or 
deposits  that  the  depositor  may 
withdraw  by  check  or  similar  means  for 
payment  to  third  parties  or  others;  and 

(B)  Is  engaged  in  the  business  of 
making  commercial  loans. 

(2)  The  term  bank  does  not  include 
those  institutions  qualifying  under  the 
exceptions  listed  in  section  2(c)(2)  of  the 
BHC  Act  (12  U.S.C.  1841(c)(2)). 

(c)  Bank  holding  company— [1]  Bank 
holding  company  means  any  company 
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(including  a  bank)  that  has  direct  or 
indirect  control  of  a  bank,  other  than 
control  that  results  from  the  ownership 
or  control  of: 

(i)  Voting  securities  held  in  good  faith 
in  a  fiduciary  capacity  (other  than  as 
provided  in  paragraphs  (e)(2)  (ii)  and 
(iii)  of  this  section)  without  sole 
discretionary  voting  authority,  or  as 
otherwise  exempted  under  section 
2(a)(5)(A)  of  the  BHC  Act; 

(ii)  Voting  securities  acquired  and 
held  only  for  a  reasonable  period  of  time 
in  coimection  with  the  imderwriting  of 
securities,  as  provided  in  section 
2(a)(5)(B)  of  the  BHC  Act; 

(iii)  Voting  rights  to  voting  seciuities 
acquired  for  the  sole  purpose  and  in  the 
course  of  participating  in  a  proxy 
solicitation,  as  provided  in  section 
2(a)(5)(C)  of  the  BHC  Act; 

(iv)  Voting  securities  acquired  in 
satisfaction  of  debts  previously 
contracted  in  good  faith,  as  provided  in 
section  2(a)(5)(D)  of  the  BHC  Act,  if  the 
securities  are  divested  within  two  years 
of  acquisition  (or  such  later  period  as 
the  Board  may  permit  by  order);  or 

(v)  Voting  securities  of  certain 
institutions  owned  by  a  thrift  institution 
or  a  trust  company,  as  provided  in 
sections  2(a)(5)  (E)  and  (F)  of  the  BHC 
Act. 

(2)  Except  for  the  purposes  of  section 
225.4(b)  of  this  subpart  and  subpart  E  of 
this  part  or  as  otherwise  provided  in 
this  regulation,  the  term  bank  holding 
company  includes  a  foreign  banking 
organization.  For  the  purposes  of 
subpart  B  of  this  part,  the  term  bank 
holding  company  includes  a  foreign 
banking  organization  only  if  it  owns  or 
controls  a  bank  in  the  United  States. 

(d)  Company— {1)  Company  includes 
any  bank,  corporation,  general  or 
limited  partnership,  association  or 
similar  organization,  business  trust,  or 
any  other  trust  unless  by  its  terms  it 
must  terminate  either  within  25  years, 
or  within  21  years  and  10  months  after 
the  death  of  individuals  living  on  the 
effective  date  of  the  trust. 

(2)  Company  does  not  include  any 
organization,  the  majority  of  the  voting 
seciuities  of  which  are  owned  by  the 
United  States  or  any  state. 

(3)  Testamentary  Trusts  Exempt. 
Unless  the  Board  finds  that  the  trust  is 
being  operated  as  a  business  trust,  a 
trust  is  presiuned  not  to  be  a  company 
if  the  trust: 

(i)  Terminates  within  21  years  and  10 
months  after  the  death  of  grantors  or 
beneficiaries  of  the  trust  living  on  the 
effective  date  of  the  trust; 

(ii)  Is  a  testamentary  trust  established 
by  an  individual  or  individuals  for  the 
benefit  of  natural  persons  (or  trusts  for 


the  benefit  of  natxual  persons)  who  are 
related  by  blood,  marriage  or  adoption; 

(iii)  Contains  only  assets  previously 
owned  by  the  individual  or  individuals 
who  estabhshed  the  trust; 

(iv)  Is  not  a  Massachusetts  business 
trust;  and 

(v)  Does  not  issue  shares,  certificates 
or  any  other  evidence  of  ownership. 

(e)  Control — (1)  Control  of  a  bant  or 
other  company  means  (except  for  the 
purposes  of  subpart  E  of  this  part): 

(i)  Ownership,  control,  or  power  to 
vote  25  percent  or  more  of  the 
outstanding  shares  of  any  class  of  voting 
securities  of  the  bank  or  other  company, 
directly  or  indirectly  or  acting  through 
one  or  more  other  persons; 

(ii)  Control  in  any  manner  over  the 
election  of  a  majority  of  the  directors, 
trustees,  or  general  partners  (or 
individuals  exercising  similar  functions) 
of  the  bank  or  other  company; 

(iii)  The  power  to  exercise,  directly  or 
indirectly,  a  controlling  influence  over 
the  management  or  policies  of  the  bank 
or  other  company,  as  determined  by  the 
Board  after  notice  and  opportunity  for 
hearing  in  accordance  with  §  225.31  of 
subpart  D  of  this  part;  or 

(iv)  Conditioning  in  any  manner  the 
transfer  of  25  percent  or  more  of  the 
outstanding  shares  of  any  class  of  voting 
securities  of  a  bank  or  other  company 
upon  the  transfer  of  25  percent  or  more 
of  the  outstanding  shares  of  any  class  of 
voting  securities  of  another  bank  or 
other  company. 

(2)  A  bank  or  other  company  is 
deemed  to  control  voting  securities  or 
assets  owned,  controlled,  or  held, 
directly  or  indirectly: 

(i)  By  any  subsidiary  of  the  bank  or 
other  company; 

(ii)  In  a  fiduciary  capacity  (including 
by  pension  and  profit-sharing  trusts)  for 
the  benefit  of  the  shareholders, 
members,  or  employees  (or  individuals 
serving  in  similar  capacities)  of  the  bank 
or  other  company  or  of  any  of  its 
subsidiaries;  or 

(iii)  In  a  fiduciary  capacity  for  the 
benefit  of  the  bank  or  other  company  or 
any  of  its  subsidiaries. 

(f)  Foreign  banking  organization. 
Foreign  banking  organization  and 
qualifying  foreign  banking  organization 
shall  have  the  same  meanings  as 
provided  in  §  211.23  of  the  Board's 
Regulation  K  (12  CFR  211.23). 

(g)  Management  official.  Management 
official  means  any  officer,  director 
(including  honorary  or  advisory 
directors),  partner,  or  trustee  of  a  bank 
or  other  company,  or  any  employee  of 
the  bank  or  other  company  with  policy- 
making functions. 

(h)  Nonbank  bank.  Nonbank  bank 
means  any  institution  that: 


(1)  Became  a  bank  as  a  result  of 
enactment  of  the  Competitive  Equality 
Amendments  of  1987  (Pub.  L.  100-86), 
on  the  date  of  such  enactment  (August 
10, 1987);  and 

(2)  Was  not  controlled  by  a  bank 
holding  company  on  the  day  before  the 
enactment  of  the  Competitive  Equality 
Amendments  of  1987  (August  9.  1987). 

(i)  Outstanding  shares.  Outstanding 
shares  means  any  voting  securities,  but 
does  not  include  securities  owned  by 
the  United  States  or  by  a  company 
wholly  owned  by  the  United  States. 

(j)  Person.  Person  includes  an 
individual,  bank,  corporation, 
partnership,  trust,  association,  joint 
venttue,  pool,  syndicate,  sole 
proprietorship,  unincorporated 
organization,  or  any  other  form  of  entity. 

(k)  Savings  association.  Savings 
association  means: 

(1)  Any  federal  savings  association  or 
federal  savings  bank; 

(2)  Any  building  and  loan  association, 
savings  and  loan  association,  homestead 
association,  or  cooperative  bank  if  such 
association  or  cooperative  bank  is  a 
member  of  the  Savings  Association 
Insurance  Fund;  and 

(3)  Any  savings  bank  or  cooperative 
which  is  deemed  by  the  director  of  the 
Office  of  Thrift  Supervision  to  be  a 
savings  association  under  section  10(1) 
of  the  Home  Owners  Loan  Act. 

(1)  Shareholder^!)  Controlling 
shareholder  means  a  person  that  owns 
or  controls,  directly  or  indirectly,  25 
percent  or  more  of  any  class  of  voting 
securities  of  a  bank  or  other  company. 

(2)  Principal  shareholder  means  a 
person  that  owns  or  controls,  directly  or 
indirectly,  10  percent  or  more  of  any 
class  of  voting  sectuities  of  a  bank  or 
other  company,  or  any  person  that  the 
Board  determines  has  the  power, 
directly  or  indirectly,  to  exercise  a 
controlling  influence  over  the 
management  or  poUcies  of  a  bank  or 
other  company. 

(m)  Subsidiary.  Subsidiary  means  a 
bank  or  other  company  that  is 
controlled  by  another  company,  and 
refers  to  a  direct  or  indirect  subsidiary 
of  a  bank  holding  company.  An  indirect 
subsidiary  is  a  bank  or  other  company 
that  is  controlled  by  a  subsidiary  of  the 
bank  holding  company. 

(n)  United  States.  United  States 
means  the  United  States  and  includes 
any  state  of  the  United  States,  the 
District  of  Coliunbia,  any  territory  of  the 
United  States,  Puerto  Rico,  Guam, 
American  Samoa,  and  the  Virgin 
Islands. 

(o)  Voting  securities— {!)  In  general. 
Voting  securities  means  shares  of 
common  or  preferred  stock,  general  or 
limited  partnership  shares  or  interests. 
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or  similar  interests  if  the  shares  or 
interest,  by  statute,  charter,  or  in  any 
manner,  elititle  the  holder 

(i)  To  vote  for  or  to  select  directors, 
trustees,  or  partners  (or  persons 
exercising  similar  functions  of  the 
issuing  company);  or 

(ii)  To  vote  on  or  to  direct  the  conduct 
of  the  operations  or  other  significant 
policies  of  the  issuing  company. 

(2)  Nonroting  shares.  Preferred 
shares,  limited  partnership  shares  or 
interests,  or  similar  interests  are  not 
voting  securities  if: 

(i)  Any  yoting  rights  associated  with 
the  sharesior  interest  are  limited  solely 
to  the  typ^  customarily  provided  by 
statute  with  regard  to  matters  that 
would  significantly  and  adversely  affect 
the  rights  or  preference  of  the  security 
or  other  interest,  such  as  the  issuance  of 
additional  amounts  or  classes  of  senior 
securities,  the  modification  of  the  terms 
of  the  security  or  interest,  the 
dissolution  of  the  issuing  company,  or 
the  payment  of  dividends  by  the  issuing 
company  when  preferred  dividends  are 
in  arrears; 

(ii)  The  shares  or  interest  represent  an 
essentially  passive  investment  or 
financing  device  and  do  not  otherwise 
provide  the  holder  with  control  over  the 
issuing  company;  and 

(iii)  The  snares  or  interest  do  not 
entitle  the  holder,  by  statute,  charter,  or 
in  any  manner,  to  select  or  to  vote  for 
the  selection  of  directors,  trustees,  or 
partners  (or  persons  exercising  similar 
functions)  of  the  issuing  company. 

(3)  Class  of  voting  shares.  Shares  of 
stock  issutd  by  a  single  issuer  are 
deemed  to  be  the  same  class  of  voting 
shares,  regardless  of  differences  in 
dividend  eights  or  liquidation 
preference,  if  the  shares  are  voted 
together  as  a  single  class  on  all  matters 
for^which  the  shares  hdve  voting  rights 
other  than  matters  described  in 
paragraph  (o)(2)(i)  of  this  section  that 
affect  solely  the  rights  or  preferences  of 
the  shares. 

1225.3    Administration. 

(a)  Delegation  of  authority.  Designated 
Board  members  and  officers  and  the 
Federal  Reserve  Banks  are  authorized  by 
the  Board  Ito  exercise  various  functions 
prescribed  in  this  regulation  and  in  the 
Board's  Rules  Regarding  Delegation  of 
Authority  1(12  CFR  part  265)  and  the 
Board's  RiUes  of  Procedure  (12  CFR  part 
262).         i 

(b)  Appropriate  Federal  Reserve  Bank. 
In  adminiftering  this  regulation,  unless 
a  different  Federal  Reserve  Bank  is 
designated  by  the  Board,  the  appropriate 
Federal  Reserve  Bank  is  as  follows: 

(1)  For  4  bank  holding  company  (or  a 
company  Applying  to  become  a  bank 


holding  company):  The  Reserve  Bank  of 
the  Federal  Reserve  district  in  which  the 
company's  banking  operations  are 
principally  conducted,  as  measxu^  by 
total  domestic  deposits  in  its  subsidiary 
banks  on  the  date  it  became  (or  will 
become)  a  bank  holding  company; 

(2)  For  a  foreign  banking  organization 
that  has  no  subsidiary  bank  and  is  not 
subject  to  paragraph  (b)(1)  of  this 
section:  The  Reserve  Bank  of  the  Federal 
Reserve  district  in  which  the  total  assets 
of  the  organization's  United  States 
branches,  agencies,  and  commercial 
lending  companies  are  the  largest  as  of 
the  later  of  January  1, 1980,  or  the  date 
it  becomes  a  foreign  banking 
organization; 

(3)  For  an  individual  or  company 
submitting  a  notice  under  subpart  E  of 
this  part:  the  Reserve  Bank  of  the 
Federal  Reserve  district  in  which  the 
banking  operations  of  the  bank  holding 
company  or  state  member  bank  to  be 
acquired  are  principally  conducted,  as 
measured  by  total  domestic  deposits  on 
the  date  the  notice  is  filed. 

f22S.4    Corporsl*  practicas. 

(a)  Bank  holding  company  policy  and 
operations.  (1)  A  bank  holding  company 
shall  serve  as  a  soiuce  of  financial  and 
managerial  strength  to  its  subsidiary 
banks  and  shall  not  conduct  its 
operations  in  an  unsafe  or  unsoimd 
manner. 

(2)  Whenever  the  Board  believes  an 
activity  of  a  bank  holding  company  or 
control  of  a  nonbank  subsidiary  (other 
than  a  nonbank  subsidiary  of  a  bank) 
constitutes  a  serious  risk  to  the  financial 
safety,  soundness,  or  stability  of  a 
subsidiary  bank  of  the  bank  holding 
company  and  is  inconsistent  with  sound 
banking  principles  or  the  purposes  of 
the  BHC  Act  or  the  Financial 
Institutions  Supervisory  Act  of  1966,  as 
amended  (12  U.S.C  1818(b)  et  seq.),  the 
Board  may  require  the  bank  holding 
company  to  terminate  the  activity  or  to 
terminate  control  of  the  subsidiary,  as 
provided  in  section  5(e)  of  the  BHC  Act. 

(b)  Purchase  or  redemption  by  a  bcmk 
holding  company  of  its  own  securities. 
(1)  Filing  notice.  Except  as  provided  in 
paragraph  rb)(6)  or  paragraph  (b)(7)  of 
this  section,  a  bank  holdmg  company 
shall  give  the  Board  prior  written  notice 
before  purchasing  or  redeeming  its 
equity  securities  if  the  gross 
consideration  for  the  purchase  or 
redemption,  when  aggregated  with  the 
net  consideration  paid  by  the  company 
for  all  such  purchases  or  redemptions 
during  the  preceding  12  months,  is 
equal  to  10  percent  or  more  of  the 
company's  consolidated  net  worth.  For 
the  purposes  of  this  section,  "net 
consideration"  is  the  gross 


consideration  paid  by  the  company  for 
all  of  its  equity  securities  purchased  or 
redeemed  diiring  the  period  minus  the 
gross  consideration  received  for  all  of  its 
equity  securities  sold  during  the  period. 

(2)  Content  of  notice.  Any  notice 
under  this  section  shall  be  filed  with  the 
appropriate  Reserve  Bank  and  shall 
contain  the  foUoMring  information: 

(i)  The  purpose  of  the  transaction,  a 
description  of  the  securities  to  be 
purchased  or  redeemed,  the  total 
number  of  each  class  outstanding,  the 
gross  consideration  to  be  paid,  and  the 
terms  of  any  debt  incurred  in 
coimection  with  the  transaction; 

(ii)  A  description  of  all  equity 
securities  redeemed  within  the 
preceding  12  months,  the  net 
consideration  paid,  and  the  terms  of  any 
debt  incurred  in  connection  with  those 
transactions;  and 

(iii)  A  current  and  pro  forma 
consohdated  balance  sheet  if  the  bank 
holding  company  has  total  assets  of  over 
$150  million,  or  a  ciirrent  and  pro  forma 
parent-company-only  balance  sheet  if 
the  bank  holding  company  has  total 
tosets  of  $150  million  or  less. 

(3)  Acting  on  notice.  Within  15 
calendar  days  of  receipt  of  a  notice 
imder  this  section,  the  appropriate 
Reserve  Bank  shall  either  approve  the 
transaction  proposed  in  the  notice  or 
refer  the  notice  to  the  Board  for 
decision.  If  the  notice  is  referred  to  the 
Board  for  decision,  the  Board  shall  act 
on  the  notice  within  30  calendar  days 
after  the  Reserve  Bank  receives  the 
notice. 

(4)  Factors  considered  in  acting  on 
notice.  The  Board  may  disapprove  a 
proposed  purchase  or  redemption  if  it 
finds  that  the  proposal  would  constitute 
an  unsafe  or  imsoimd  practice,  or  would 
violate  any  law,  regulation.  Board  order, 
directive,  or  any  condition  imposed  by, 
or  written  agreement  with,  the  Board.  In 
determining  whether  a  proposal 
constitutes  an  unsafe  or  unsound 
practice,  the  Board  will  consider 
whether  the  bank  holding  company's 
financial  condition,  after  giving  effect  to 
the  proposed  purchase  or  redemption, 
meets  the  financial  standards  applied  by 
the  Board  under  section  3  of  the  BHC 
Act,  including  the  Board's  Capital 
Adequacy  Guidelines  (appendix  A)  and 
the  Board's  PoUcy  Statement  for  Small 
Bank  Holding  Companies  (appendix  C). 

(5)  Disapproval  and  hearing.  The 
Board  shall  notify  the  bank  holding 
company  in  writing  of  the  reasons  for  a 
decision  to  disapprove  any  proposed 
purchase  or  redemption.  Within  10 
calendar  days  of  receipt  of  a  notice  of 
disapproval  by  the  Board,  the  bank 
hol(Ung  company  may  submit  a  written 
request  for  a  hearing.  The  Board  will 
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order  a  hearing  within  10  calendar  days 
of  receipt  of  that  request  if  it  finds  that 
material  facts  are  in  dispute  or  if  it 
otherwise  appears  appropriate.  Any 
hearing  conducted  under  this  paragraph 
shall  be  held  in  accordance  with  the 
Board's  Rules  of  Practice  for  Formal 
Hearings  (12  CFR  part  263).  At  the 
conclusion  of  the  hearing,  the  Board 
shall  by  order  approve  or  disapprove  the 
proposed  purchase  or  redemption  on 
the  basis  of  the  record  of  the  hearing. 

(6)  Exception  for  well-capitalized 
bank  holding  companies.  A  bank 
holding  company  is  not  required  to 
obtain  prior  Board  approval  for  the 
redemption  or  piut±ase  of  its  equity 
secxirities  under  this  section  provided: 

(i)  The  total  and  tier  1  risk-based 
capital  ratios  and  the  leverage  capital 
ratio  for  the  bank  holding  company, 
both  before  and  following  the 
redemption,  exceed  the  thresholds 
established  for  well-capitalized  state 
member  banks  under  12  CFR 
208.33(b)(1)  as  if  the  bank  holding 
company  (on  a  consolidated  basis)  were 
deemed  to  be  a  state  member  bank; 

(ii)  The  bank  holding  company 
received  a  BOPEC  composite  1-S  or  2- 
S  rating  at  its  most  recent  inspection; 
and 

(iii)  The  bank  holding  company  is  not 
the  subject  of  any  unresolved 
supervisory  issues. 

(7)  Exception  for  small  bank  holding 
companies.  A  bank  holding  company 
that  has  less  than  $150  million  in  total 
assets  and  no  public  debt  outstanding, 
and  does  not  engage  in  any  leveraged 
nonbanking  activities,  is  not  required  to 
obtain  prior  Board  approval  for  the 
redemption  or  purchase  of  its  equity 
securities  under  this  section  provided: 

(i)  The  bank  holding  company 
received  a  BOPEC  composite  1-S  or  2- 
S  rating  at  its  most  recent  inspection; 

(ii)  The  bank  holding  company  has  a 
debt  to  equity  ratio  of  not  more  than 
1.0:1  on  &  pro  forma  basis; 

(iii)  Each  bank  controlled  by  the  bank 
holding  company  is  rated  composite  1 
or  2  as  of  its  most  recent  examination; 

(iv)  The  total  and  tier  1  risk-based 
capital  ratios  and  the  leverage  capital 
ratio  for  each  bank  controlled  by  the 
bank  holding  company,  both  before  and 
following  the  redemption,  exceed  the 
thresholds  established  for  "well- 
capitalized"  state  member  banks  under 
12  CFR  208.33(b)(1);  and 

(v)  The  bank  holding  company  is  not 
the  subject  of  any  unresolved 
supervisory  issues. 

(c)  Deposit  insurance.  Every  bank  that 
is  a  bank  holding  company  or  a 
subsidiary  of  a  bank  holdiiig  company 
shall  obtain  Federal  Deposit  Insurance 
and  shall  remain  an  insured  bank  as 


defined  in  section  3(h)  of  the  Federal 
Deposit  Insurance  Act  (12  U.S.C. 
1813(h)). 

(d)  Acting  as  transfer  agent, 
municipal  securities  dealer,  or  clearing 
agent.  A  bank  holding  company  or  any 
nonbanking  subsidiary  that  is  a  "bank", 
as  defined  in  section  3(a)(6)  of  the 
Securities  Exchange  Act  of  1934  (15 
U.S.C.  78c(a)(6)),  and  that  is  a  transfer 
agent  of  securities,  a  mimidpal 
securities  dealer,  a  clearing  agency,  or  a 
participant  in  a  clearing  agency  (as 
those  terms  are  defined  in  section  3(a) 
of  the  Securities  Exchange  Act  (12 
U.S.C.  78c(a)),  shall  be  subject  to 

§§  208.8  (fHj)  of  the  Board's  Regulation 
H  (12  CFR  208.8  (f)-(j))  as  if  it  were  a 
state  member  bank. 

(e)  Reporting  requirement  for  credit 
secured  by  certain  bank  holding 
company  stock.  Each  executive  officer 
or  director  of  a  bank  holding  company 
the  shares  of  which  are  not  publicly 
traded  shall  report  aimually  to  the  board 
of  directors  of  the  bank  holding 
company  the  outstanding  amoimt  of  any 
credit  thiat  was  extended  to  the 
executive  officer  or  director  and  that  is 
secured  by  shares  of  the  bank  holding 
company.  For  purposes  of  this 
paragraph,  the  terms  "executive  officer" 
and  "director"  shall  have  the  meaning 
given  in  §  215.2  of  Regulation  0, 12  CFR 
215.2. 

(f)  Criminal  referral  report.  A  bank 
holding  company  or  any  nonbank 
subsidiary  thereof,  or  a  foreign  bank  that 
is  subject  to  the  BHC  Act  or  any 
nonbank  subsidiary  of  such  foreign  bank 
operating  in  the  United  States,  shall  file 
a  criminal  referral  form  in  accordance 
with  the  provisions  of  §  208.20  of  the 
Board's  Regulation  H,  12  CFR  208.20. 

i  225.5    Registration,  reports,  and 
Inspections. 

(a)  Registration  of  bank  holding 
companies.  Each  company  shall  register 
within  180  days  after  becoming  a  bank 
holding  company  by  furnishing 
information  in  the  manner  and  form 
prescribed  by  the  Board.  A  company 
that  receives  the  Board's  prior  approval 
under  subpart  B  of  this  part  to  become 

a  bank  holding  company  may  complete 
this  registration  requirement  through 
submission  of  its  first  annual  report  to 
the  Board  as  required  by  paragraph  (b) 
of  this  section. 

(b)  Reports  of  bank  holding 
companies.  Each  bank  holding  company 
shall  furnish,  in  the  manner  and  form 
prescribed  by  the  Board,  an  annual 
report  of  the  company's  operations  for 
the  fiscal  year  in  which  it  becomes  a 
bank  holding  company,  and  for  each 
fiscal  year  during  which  it  remains  a 
bank  holding  company.  Additional 


information  and  reports  shall  be 
furnished  as  the  Board  may  require. 

(c)  Examinations  and  inspections. 
The  Board  may  examine  or  inspect  any 
bank  holding  company  and  each  of  its 
subsidiaries  and  prepare  a  report  of 
their  operations  and  activities.  With 
respect  to  a  foreign  banking 
organization,  the  Board  may  also 
examine  any  branch  or  agency  of  a 
foreign  bank  in  any  state  of  the  United 
States  and  may  examine  or  inspect  each 
of  the  organization's  subsidiaries  in  the 
United  States  and  prepare  reports  of 
their  operations  and  activities.  The 
Board  will  rely  as  far  as  possible  on  the 
reports  of  examination  made  by  the 
primary  federal  or  state  supervisor  of 
the  subsidiary  bank  of  a  b^ik  holding 
company  or  of  the  branch  or  agency  of 
the  foreign  bank. 

{22S.e    Penalties  for  violations. 

(a)  Criminal  and  civil  penalties. 
Section  8  of  the  BHC  Act  provides 
criminal  penalties  for  willful  violation, 
and  civil  penalties  for  violation,  by  any 
company  or  individual  of  the  BHC  Act 
or  any  regulation  or  order  issued  imder 
it,  or  for  making  a  false  entry  in  any 
book,  report,  or  statement  of  a  bank 
holding  company.  Civil  money  penalty 
assessments  for  violations  of  the  BHC 
Act  shall  be  made  in  accordance  with 
subpart  C  of  the  Board's  Rules  of 
Practice  for  Hearings  (12  CFR  part  263, 
subpart  C).  For  any  willful  violation  of 
the  Bank  Control  Act  or  any  regulation 
or  order  issued  under  it,  the  Board  may 
assess  a  dvil  penalty  as  provided  in  12 
U.S.C.  1817(j)(15). 

(b)  Cease-and-desist  proceedings.  For 
any  violation  of  the  BHC  Act,  the  Bank 
Control  Act,  this  regulation,  or  any 
order  or  notice  issued  thereunder,  the 
Board  may  institute  a  cease-and-desist 
proceeding  in  accordance  with  the 
Financial  Institutions  Supervisory  Act 
of  1966,  as  amended  (12  U.S.C.  1818(b) 
et  seq.). 

§  225.7    Exceptions  to  tying  restrictions. 

(a)  Purpose.  This  section  establishes 
exceptions  to  the  anti-tying  restrictions 
of  section  106  of  the  Bank  Holding 
Company  Act  Amendments  of  1970  (12 
U.S.C.  1971, 1972(1)).  These  exceptions 
are  in  addition  to  statutory  exceptions 
in  section  106.  The  section  also  restricts 
tying  of  electromc  benefit  transfer 
services  by  bank  holding  companies  and 
their  nonbank  subsidiaries. 

(b)  Exceptions  to  statute.  Subject  to 
the  limitations  of  paragraph  (c)  of  this 
section,  a  bank  may: 

(1)  Traditional  bank  products.  Extend 
credit,  lease  or  sell  property  of  any  kind, 
or  furnish  any  service,  or  fix  or  vary  the 
consideration  for  any  of  the  foregoing. 
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on  the  co4dition  or  reqxiirement  that  a 
customer:: 

(i)  Obtain  a  traditional  bank  product 
from  an  afiliate  of  the  bank;  or 

(ii)  Provide  some  additional  credit, 
property,  br  service  to  an  affiliate  of  the 
bank  that  is  related  to  and  usually 
provided  In  connection  with  a 
traditional  bank  product. 

(2)  Safei  harbor  for  combined-balance 
discountsi  Vary  the  consideration  for 
any  prodiict  or  package  of  products 
based  on  i  customer's  maintaining  a 
combined!  minimnin  balance  in  certain 
products  ipecified  by  the  bank  (eligible 
products),  if: 

(i)  The  bank  offers  deposits,  and  aU 
such  deposits  are  eligible  products;  and 

(ii)  Balances  in  deposits  count  at  least 
as  much  a$  nondeposit  products  toward 
the  mininium  balance. 

(c)  Limkations  on  exceptions.  Any 
exception  granted  pursuant  to  this 
section  shall  terminate  upon  a  finding 
by  the  Board  that  the  arrangement  is 
resulting  |n  anticompetitive  practices. 
The  eligibility  of  a  bank  to  operate 
under  any  exception  granted  pursuant 
to  this  seoticm  shall  terminate  upon  a 
finding  b|  the  Board  that  its  exercise  of 
this  authority  is  resulting  in 
anticompetitive  practices. 

(d)  Eledtronic  benefit  transfer  services. 
A  bank  holding  company  or  nonbank 
subsidiary  of  a  bank  holding  company 
that  provides  electronic  benefit  transfer 
services  Aall  be  subject  to  the  anti-tying 
restrictions  applicable  to  such  services 
set  forth  in  section  7(i)(ll)  of  the  Food 
Stamp  Adt  of  1977  (7  U.S.C.  2016(i)(ll). 

(e)  Defmitions.  For  purposes  of  this 
section: 

(1)  Trakitional  bank  product  means  a 
loan,  disqount,  deposit,  or  trust  service. 

(2)  Affiliate  has  the  meaning  given 
such  term  in  section  2(k)  of  the  Bank 
Holding  (fompany  Act  (12  U.S.C. 
1841(k)). 

3.  Subpart  B  is  revised  to  read  as 
follows:  I 

Subpart  B*— Acquisition  o(  Bsnk  Securities 
or  Assets 

225.11  Tn  insactions  requiring  Board 
appro'  ral. 

225.12  Trtnsactions  not  requiring  Board 
approval. 

225.13  Falrtors  considered  in  acting  on  bank 
acquisition  proposals. 

225.14  E}^dited  action  for  certain  bank 
acquisitions  by  well-run  bank  holding 
comi}4nies. 

225.15  Procedures  for  other  bank  acquisition 
proposals. 

225.16  P\|blic  notice,  hearings  and  other 
provi^ons  governing  applications  and 
notices. 

225.17  N(  itice  procedure  for  one-bank 
hold«  ig  company  formations. 


Subpm  B— Acquisition  of  Banic 
Securities  or  Assets 

i  225. 1 1    Transactions  requiring  Bowd 
approval. 

The  following  transactions  require  the 
Board's  prior  approval  under  section  3 
of  the  Bank  Holding  Company  Act 
except  as  exempted  under  §  225.12  or  as 
otherwise  covered  by  §  225.17  of  this 
part: 

(a)  Formation  of  bank  holding 
company.  Any  action  that  causes  a  bank 
or  other  company  to  become  a  bank 
holding  company. 

(b)  Acquisition  of  subsidiary  bank. 
Any  action  that  causes  a  bank  to  become 
a  subsidiary  of  a  bank  holding  company. 

(c)  Acquisition  of  control  of  bank  or 
bank  holding  company  securities.  The 
acquisition  by  a  bank  holding  company 
of  direct  or  indirect  ownership  or 
control  of  any  voting  securities  of  a  bank 
or  bank  holding  company,  if  the 
acquisition  results  in  the  company's 
control  of  more  than  5  percent  of  the 
outstanding  shares  of  any  class  of  voting 
securities  of  the  bank  or  bank  holding 
company.  An  acquisition  includes  the 
piutihase  of  additional  securities 
through  the  exercise  of  preemptive 
rights,  but  does  not  include  securities 
received  in  a  stock  dividend  or  stock 
split  that  does  not  alter  the  bank  holding 
company's  proportional  share  of  any 
class  of  voting  seciuities. 

(d)  Acquisition  of  bank  assets.  The 
acquisition  by  a  bank  holding  company 
or  by  a  subsidiary  thereof  (other  than  a 
bank)  of  all  or  substantially  all  of  the 
assets  of  a  baink. 

(e)  Merger  of  bank  holding  companies. 
The  merger  or  consolidation  of  bank 
holding  companies,  including  a  merger 
through  the  purchase  of  assets  and 
assumption  of  liabilities. 

(f)  Transactions  by  foreign  banking 
organization.  Any  transaction  described 
in  paragraphs  (a)  through  (e)  of  this 
section  by  a  foreign  baiJdng 
organization  (as  defined  in  12  CFR 
211.21(n))  that  involves  the  acquisition 
of  an  interest  in  a  U.S.  bank  or  in  a  bank 
holding  company  for  which  application 
would  be  required  if  the  foreign  banking 
organization  were  a  bank  holding 
company. 

§  225. 1 2    Transactions  not  requiring  Board 
approvai. 

The  following  transactions  do  not 
require  the  Board's  approval  under 
§  225.11  of  this  subpart: 

(a)  Acquisition  of  securities  in 
fiduciary  capacity.  The  acquisition  by  a 
bank  or  other  company  (other  than  a 
trust  that  is  a  company)  of  control  of 
voting  securities  of  a  bank  or  bank 
holding  company  in  good  faith  in  a 
fiduciary  capacity,  unless: 


(1)  The  acquiring  bank  or  other 
company  has  sole  discretionary 
authority  to  vote  the  securities  and 
retains  the  authority  for  more  than  two 
years;  or 

(2)  The  acquisition  is  for  the  benefit 
of  the  acquiring  bank  or  other  company, 
or  its  shareholders,  employees,  or 
subsidiaries. 

(b)  Acquisition  of  securities  in 
satisfaction  of  debts  previously 
contracted.  The  acquisition  by  a  bank  or 
other  company  of  control  of  voting 
secvuities  of  a  bank  or  bank  holding 
company  in  the  regular  course  of 
securing  or  collecting  a  debt  previously 
contracted  in  good  faith,  if  the  acquiring 
bank  or  other  company  divests  the 
securities  within  two  years  of 
acquisition.  The  Board  or  Reserve  Bank 
may  grant  requests  for  up  to  three  one- 
year  extensions. 

(c)  Acquisition  of  securities  by  a  bank 
holding  company  with  majority  control. 
"The  acquisition  by  a  bank  holding 
company  of  additional  voting  seciirities 
of  a  bank  or  bank  holding  company  if 
more  than  50  percent  of  the  outstanding 
voting  securities  of  the  bank  or  bank 
holding  company  is  lawfully  controlled 
by  the  acquiring  bank  holding  company 
prior  to  the  acquisition. 

(d)  Acquisitions  involving  bank' 
mergers—il)  Transactions  subject  to 
Bank  Merger  Act.  The  merger  or 
consolidation  of  a  subsidiary  bank  of  a 
bank  holding  company  with  another 
bank,  or  the  purchase  of  assets  by  such 
a  subsidiary  bank,  or  a  similar 
transaction  involving  subsidiary  banks 
of  a  bank  holding  company,  if  the 
transaction  requires  the  prior  approval 
of  a  federal  supervisory  agency  under 
the  Bank  Merger  Act  (12  U.S.C.  1828(c)) 
and  does  not  involve  the  acquisition  of 
shares  of  a  bank.  This  exception  does 
not  include: 

(i)  The  merger  of  a  nonsubsidiary 
bank  and  a  nonoperating  subsidiary 
bank  formed  by  a  company  for  the 
piu^ose  of  acquiring  the  nonsubsidiary 
bank;  or 

(ii)  Any  transaction  requiring  the 
Board's  prior  approval  under  §  225.11(e) 
of  this  subpart.  The  Board  may  require 
an  application  imder  this  subpart  if  it 
determines  that  the  merger  or 
consolidation  would  have  a  significant 
adverse  impact  on  the  financial 
condition  of  the  bank  holding  company 
or  otherwise  requires  approval  under 
section  3  of  the  BHC  Act. 

(2)  Certain  acquisitions  subject  to  the 
Bank  Merger  Act.  The  acquisition  by  a 
bank  holding  company  of  shares  of  a 
bank  or  company  controlling  a  bank,  or 
the  merger  of  a  company  controlling  a 
bank  with  the  bank  holding  company,  as 
part  of  the  merger  or  consolidation  of 
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the  bank  with  a  subsidiary  bank  (other 
than  a  nonoperating  subsidiary  bank)  of 
the  acquiring  bank  holding  company  or 
as  part  of  the  purchase  of  substantially 
all  of  the  assets  of  the  bank  by  a 
subsidiary  bank  (other  than  a 
nonoperating  subsidiary  bank)  of  the 
acquiring  bank  holding  company,  if: 

(i)  The  bank  merger,  consolidation,  or 
asset  purchase  occurs  simultaneously 
with  the  acquisition  of  the  shares  of  the 
bank  or  bank  holding  company  or  the 
merger  of  holding  companies,  and  the 
bank  is  not  operated  by  the  acquiring 
bank  holding  company  as  a  separate 
entity  other  than  as  the  siuvivor  of  the 
merger,  consolidation  or  asset  purchase; 

(ii)  The  transaction  requires  the  prior 
approval  of  a  federal  supervisory  agency 
under  the  Bank  Merger  Act  (12  U.S.C. 
1828(c)); 

(iii)  The  transaction  does  not  involve 
the  acquisition  of  any  nonbank 
company  that  would  require  prior 
approval  under  section  4  of  the  BHC  Act 
(12  U.S.C.  1843); 

(iv)  Both  before  and  after  the 
transaction,  the  acquiring  bank  holding 
company  meets  the  Board's  Capital 
Adequacy  Guidelines  (appendixes  A,  B 
and  C  of  this  part); 

(v)  At  least  10  days  prior  to  the 
transaction,  the  acquiring  bank  holding 
company  has  provided  to  the  Reserve 
Bank  written  notice  of  the  transaction 
that  contains: 

(A)  A  copy  of  the  filing  made  to  the 
appropriate  federal  banking  agency 
imder  the  Bank  Merger  Act,  and 

(B)  A  description  of  the  holding 
company's  involvement  in  the 
transaction,  the  purchase  price  and  the 
soiirce  of  funding  for  the  pvirchase  price; 
and 

(vi)  Prior  to  expiration  of  the  period 
provided  in  paragraph  (d)(2)(v)  of  this 
section,  the  Reserve  Bank  has  not 
informed  the  bank  holding  company 
that  an  application  under  §  225.11  is 
required. 

(3)  Internal  corporate  reorganizations. 
(1)  Subject  to  paragraph  (d)(3)(ii)  of  this 
section,  any  of  the  following 
transactions  performed  by  a  bank 
holding  company: 

(A)  Tiie  merger  of  subsidiary  holding 
companies; 

(B)  The  formation  of  a  subsidiary 
holding  company; 

(C)  The  transfer  of  control  or 
ownership  of  a  subsidiary  bank  from 
one  subsidiary  holding  company  to 
another  subsidiary  holding  company  or 
to  the  parent  holding  company. 

(ii)  A  transaction  described  in 
paragraph  (d)(3)(i)  of  this  section 
qualifies  for  this  exception  if: 

(A)  The  transaction  represents  solely 
a  corporate  reorganization  involving 


companies  and  insured  depository 
institutions  that,  both  preceding  and 
following  the  transaction,  are  controUed 
and  operated  by  the  bank  holding 
company; 

(B)  The  transaction  does  not  involve 
the  acquisition  of  additional  voting 
shares  of  an  insiired  depository 
institution  that,  prior  to  the  transaction, 
was  less  than  majority  owned  by  the 
bank  holding  company; 

(C)  Both  before  and  ajfter  the 
transaction,  the  bank  holding  company 
meets  the  Board's  capital  adequacy 
guidelines  (appendixes  A,  B  and  C  of 
this  part);  and 

{D)  At  least  10  days  prior  to  the 
transaction,  the  bank  holding  company 
has  provided  to  the  Reserve  Bank 
written  Aotice  of  the  transaction  and  the 
Reserve  Bank  has  not  informed  the  bank 
holding  company  that  an  application 
imder  §225.11  is  required.' 

(e)  Holding  secixrities  in  escrow.  The 
holding  of  any  voting  securities  of  a 
bank  or  bank  holding  company  in  an 
escrow  arrangement  for  the  benefit  of  an 
applicant  pending  the  Board's  action  on 
an  application  for  approval  of  the 
proposed  acquisition,  if  tide  to  the 
securities  and  the  voting  rights  remain 
with  the  seller  and  payment  for  the 
securities  has  not  been  made  to  the 
seller. 

(f)  Acquisition  of  foreign  banking 
organization.  The  acquisition  of  a 
foreign  banking  organization  (as  defined 
in  12  CFR  211.21(n))  where  the  foreign 
banking  organization  does  not  direcUy 
or  indirectly  own  or  control  a  bank  in 
the  United  States,  imless  the  acquisition 
is  also  by  a  foreign  banking  organization 
and  otherwise  subject  to  §  225.11(f)  of 
this  subpart 

S225.13    Factors  considered  in  acting  on 
banic  acquisition  proposals. 

(a)  Factors  requiring  denial.  As 
specified  in  section  3(c)  of  the  BHC  Act, 
the  Board  may  not  approve  any 
application  imder  this  subpart  if: 

(1)  The  transaction  would  result  in  a 
monopoly  or  would  further  any 
combination  or  conspiracy  to 
monopolize,  or  to  attempt  to 
monopolize,  the  business  of  banking  in 
anv  part  of  the  United  States; 

(2)  The  efEect  of  the  transaction  may 
be  substantially  to  lessen  competition  in 
any  section  of  the  country,  tend  to 
create  a  monopoly,  or  in  any  other 
manner  be  in  restraint  of  trade,  unless 
the  Board  finds  that  the  transaction's 
anticompetitive  effects  are  clearly 


■  In  the  ca«e  of  transactions  that  result  in  the 
formation  or  designation  of  a  new  bank  holding 
company,  the  new  bank  holding  company  must  also 
complete  the  registration  requirements  described  in 
§225.5. 


outweighed  by  its  probable  efiiect  in 
meeting  the  convenience  and  needs  of 
the  community; 

(3)  The  applicant  has  failed  to  provide 
the  Board  with  adequate  assurances  that 
it  will  make  available  such  information 
on  its  operations  or  activities,  and  the 
operations  or  activities  of  any  affiliate  of 
the  applicant,  that  the  Board  deems 
appropriate  to  determine  and  enforce 
compUance  with  the  BHC  Act  and  other 
applicable  federal  banking  statutes,  and 
any  regulations  thereimder;  or 

(4)  In  the  case  of  an  application 
involving  a  foreign  bank,  the  foreign 
bank  is  not  subject  to  comprehensive 
supervision  or  regulation  on  a 
consolidated  basis  by  the  appropriate 
authorities  in  its  home  country,  as 
provided  in  §  211.24(c)(l)(ii)  of  the 
Board's  Regulation  K  (12  CFR 
211.24(c)(l)(ii)). 

(b)  Other  factors.  In  deciding 
applications  under  this  subpart,  the 
Board  also  considers  the  following 
factors  with  respect  to  the  applicant,  its 
subsidiaries,  any  banks  related  to  the 
apphcant  through  common  ownership 
or  management,  and  the  bank  or  banks 
to  be  acquired: 

(1)  Financial  condition.  Their 
financial  condition  and  future 
prospects,  including  whether  current 
and  projected  capital  positions  and 
levels  of  indebtedness  conform  to 
standards  and  policies  estabUshed  by 
the  Board. 

(2)  Managerial  resources.  The 
competence,  experience,  and  integrity  of 
the  officers,  directors,  and  principal 
shareholders  of  the  apphcant,  its 
subsidiaries  and  the  banks  and  bank 
holding  companies  concerned;  their 
record  of  compUance  with  laws  and 
regulations;  and  the  record  of  the 
applicant  and  its  affiliates  of  fulfilling 
any  commitments  to,  and  any 
conditions  imposed  by,  the  Board  in 
connection  with  prior  appUcations. 

(3)  Convenience  and  needs  of  the 
community.  The  convenience  and  needs 
of  the  communities  to  be  served, 
including  the  record  of  performance 
imder  the  Community  Reinvestment  Act 
of  1977  (12  U.S.C.  2901  et  seq.)  and 
regulations  issued  thereunder,  including 
the  Board's  Regulation  BB  (12  CFR  part 
228). 

(c)  Interstate  transactions.  The  Board 
may  approve  any  appUcation  or  notice 
under  this  subpart  by  a  bank  holding 
company  to  acquire  control  of  or  all  or 
substantially  all  of  the  assets  of  a  bank 
located  in  a  state  other  than  the  home 
state  of  the  bank  holding  company, 
without  regard  to  whether  the 
transaction  is  prohibited  under  the  law 
of  any  state,  if  the  transaction  compUes 
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with  the  neqiurements  of  section  3(d]  of 
the  BHC  Act  (12  U.S.C.  1842(dn. 

S22S.14    Expadttad  action  for  certain  bank 
acquisKioils  by  watl-^n  bank  holding 
coinpanlat. 

(a)  Filiitg  of  notice — (1)  Information 
required  9nd  public  notice.  As  an 
alternative  to  the  procedure  provided  in 
§  225.15.  $  bank  holding  company,  that 
meets  the  requirements  of  paragraph  (b) 
of  this  section  may  satisfy  the  prior 
approval  requirements  of  §  225.11  in 
connecticBi  with  the  acquisition  of 
shares  or  control  of  a  bank,  or  a  merger 
or  consolidation  between  registered 
bank  holding  companies,  by  providing, 
the  appropriate  Reserve  Bank  with  a 
written  notice  containing  the  following: 

(i)  A  certification  that  all  of  the 
criteria  in  paragraph  (b)  of  this  section 
are  met; 

(ii)  A  description  of  the  transaction 
that  includes  identification  of  the 
companies  and  insured  depository 
institutiotis  involved  in  the  transaction, 
identification  of  each  banking  market 
afiiected  by  the  transaction,  and  a 
description  of  the  funding  for  the 
transaction; 

^iii)  Evidence  that  notice  of  the 
proposal  has  been  published  in 
accordance  with  §  225.16(b);  and 

(iv)  A  balance  sheet  and  capital  ratios 
for  the  acquiring  bank  holding  company 
and  the  nkarket  indexes  for  each  relevant 
banking  market  reflecting  the  pro  forma 
effect  of  the  transaction. 

(2)  Action  on  proposals  under  this 
section.  "The  Board  or  the  appropriate 
Reserve  Bank  shall  act  on  a  proposal 
submitted  under  this  section  or  notify 
the  bank  holding  company  that  the 
transaction  is  subject  to  the  procedure 
in  §  225.15  before  the  later  of: 

(i)  15  calendar  days  following  the 
filing  of  s  11  of  the  information  required 
in  paragraph  (a)(l)of  this  section;  or 

(ii)  3  b|isiness  days  following  the 
close  of  tbe  public  comment  period; 

(3)  Aci^ptance  of  notice  in  event 
expedite^  procedure  not  available.  In 
the  event  that  the  Board  or  the  Reserve 
Bank  determines  after  the  filing  of  a 
notice  ui^der  this  section  that  a  bank 
holding  dompany  may  not  use  the 
procedure  in  this  section  and  must  file 
a  notice  under  §  225.15,  the  notice  shall 
be  deemed  accepted  for  purposes  of 

§  225.15  ^  of  the  date  that  the  notice 
was  filed'  under  this  section. 

(b)  Criteria  for  use  of  expedited 
procedute.  The  procedure  in  this 
section  ii  available  only  if: 

(1)  WeU  capitalized  organization. 

(i)  Bar^  holding  company.  Both  at  the 
time  of  a|id  immediately  after  the 
propose<  transaction,  the  acquiring 


bank  holding  company  is  well 
capitalized;  ^ 

(ii)  Insured  depository  institutions. 
Both  at  the  time  of  and  immediately 
after  the  proposed  transaction, 

(A)  The  lead  insured  depository 
institution  of  the  acquiring  bank  holding 
company  is  well  capitalized; 

(B)  Well  capitalized  insured 
depository  institutions  control  at  least 
80  percent  of  the  total  assets  of  insured 
depository  institutions  controlled  by  the 
acquiring  bank  holding  company;  and 

(C)  No  insured  depository  institution 
controlled  by  the  acquiring  bank 
holding  company  is  undercapitalized; 

(2)  Well  managed  organization.  At  the 
time  of  the  transaction,  the  acquiring 
bank  holding  company,  its  lead  insured 
depository  institution,  emd  insured 
depository  institutions  that  control  at 
least  80  percent  of  the  total  assets  of 
insured  depository  institutions 
controlled  by  such  holding  company  are 
well  managed; 

(3)  Established  CRA  performance 
record.  At  the  time  of  the  transaction, 
the  lead  insured  depository  institution 
of  the  acquiring  bank  holding  company, 
and  insured  depository  institutions  that 
control  at  least  80  percent  of  the  total 
assets  of  insured  depository  institutions 
controlled  by  such  holding  company 
have  received  a  'satisfactory'  or  better 
composite  rating  and  at  least  a 
satisfactory  rating  for  consxuner 
compUance  at  the  most  recent 
examination  imder  the  Community 
Reinvestment  Act; 

(4)  Competitive  criteria — (i) 
Competitive  screen.  Without  regard  to 
any  divestitures  proposed  by  the 
acquiring  bank  holding  company,  the 
acquisition  does  not  cause: 

(A)  Insured  depository  institutions 
controlled  by  the  acquiring  bank 
holding  company  to  control  in  excess  of 
35  percent  of  market  deposits  in  any 
relevant  banking  market,  or 

(B)  The  Herfindahl-Hirschman  index 
to  increase  by  more  than  200  points  in 
any  relevant  banking  market  with  a 
post-acquisition  index  of  at  least  1800; 

(ii)  Department  of  Justice.  The 
Department  of  Justice  has  not  indicated 
to  the  Board  that  consununation  of  the 
transaction  is  likely  to  have  a 
significantly  adverse  effect  on 
competition  in  any  relevant  banking 
market; 

(5)  Size  of  acquisition.  Either: 

(i)  In  general.  The  book  value  of  the 
aggregate  risk-weighted  assets  acquired 


'  For  puiposas  of  this  paragraph,  a  bank  holding 
company  with  assets  under  SI  SO  million  will  be 
deeined  to  have  met  the  requirements  of  this 
paragraph  if  the  parent  bank  holding  company's 
ratio  oi  pro  forma  debt  to  equity  is  1.0:1  or  less  and 
the  proposal  in  all  other  respects  meets  the 
requirements  of  appendix  C  of  this  part 


by  the  acquiring  bank  holding  company 
in  all  transactions  approved  during  the 
previous  12  months  under  this  section 
and  §  225.23  does  not  exceed  35  percent 
of  the  consolidated  risk- weighted  assets 
of  the  acquiring  bank  holding  company: 
or 

(ii)  Small  bank  holding  companies. 
Immediately  following  consummation 
of  the  proposed  transaction,  the 
consolidated  total  assets  of  the  acquiring 
bank  holding  company  are  less  than 
$300  million; 

(6)  Interstate  acquisitions.  Board 
approval  of  the  transaction  is  not 
prohibited  under  section  3(d)  of  the 
BHC  Act; 

(7)  Other  supervisory  considerations. 
Board  approval  of  the  transaction  is  not 
prohibited  under  the  informational 
sufficiency  and  comprehensive  home 
country  supervision  standards  set  forth 
in  section  3(c)(3)  of  the  BHC  Act;  and 

(8)  Notification.  The  acquiring  bank 
holding  company  has  not  been  notified 
by  the  Board  or  Reserve  Bank  prior  to 
the  expiration  of  the  period  in 
paragraph  (a)(2)  of  this  section  that  an 
application  imder  §  225.15  is  required. 

fc)  Comment  by  primary  banking 
supervisor — (1)  Notice.  Upon  receipt  of 
a  notice  under  this  section,  the 
appropriate  Reserve  Bank  shall 
promptly  furnish  notice  of  the  proposal 
and  a  copy  of  the  information  filed 
pursuant  to  paragraph  (a)  of  this  section 
to  the  primary  banking  supervisor  of  the 
banks  to  be  acquired. 

(2)  Comment  period.  The  primary 
banking  supervisor  shall  have  30 
calendar  days  (or  such  shorter  time  as 
agreed  to  by  the  primary  banking 
supervisor)  firom  the  date  of  the  letter 
giving  notice  in  which  to  submit  its 
views  and  recommendations  to  the 
Board. 

(3)  Action  subject  to  supervisor's 
comment.  Action  by  the  Board  or  the 
Reserve  Bank  on  a  proposal  imder  this 
section  is  subject  to  the  condition  that 
the  primary  banking  supervisor  not 
object  to  the  proposal  prior  to  the 
expiration  of  the  comment  period 
described  in  paragraph  (c)(2)  of  this 
section.  In  the  event  that  the  primary 
banking  supervisor  provides  written 
notice  to  the  Board  during  the  30-day 
period  described  in  paragraph  (c)(2)  of 
this  section  objecting  to  the  proposal, 
any  approval  given  under  this  section 
shall  be  revoked  and  the  Board  shall 
order  a  hearing  on  the  proposal  in 
accordance  with  section  3(b)  of  the  Bank 
Holding  Company  Act; 

(4)  Emergencies.  Notwithstanding 
paragraphs  (c)  (2)  and  (3)  of  this  section, 
the  Board  may  provide  the  primary 
banking  supervisor  with  10  calendar 
days  notice  of  a  proposal  imder  this 
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section  if  the  Board  finds  that  an 
emergency  exists  requiring  esqieditious 
action,  and  may  act  during  the  notice 
period  or  without  providing  notice  to 
the  primary  banking  supervisor  if  the 
Board  finds  that  it  must  act  immediately 
to  prevent  probable  failure. 

(d)  Definitions.  For  purposes  of  this 
section — 

(1)  Primary  banking  supervisor.  The 
primary  bariking  supervisor  for  an 
institution  is: 

(i)  The  Office  of  the  Comptroller  of 
the  Currency  in  the  case  of  a  national 
banking  association  or  District  bank; 
and 

(ii)  The  appropriate  supervisory 
authority  for  the  State  in  which  the  bank 
is  chartered  in  the  case  of  a  State  bank. 

(2)  Well  managed.  A  company  or 
depository  institution  is  well  managed 
if,  at  its  most  recent  inspection  or 
examination  or  subsequent  review,  the 
company  or  institution  received: 

(i)  One  of  the  highest  two  composite 
ratings;  and 

(ii)  At  least  a  satisfactory  rating  for 
management,  if  such  a  rating  is  given. 

§225.15    Procedures  for  other  bank 
acquisition  proposals. 

(a)  Filing  application.  Except  as 
provided  in  §  225.14,  an  application  for 
the  Board's  prior  approval  under  this 
subpart  shall  be  governed  by  the 
provisions  of  this  section  and  shall  be 
filed  with  the  appropriate  Reserve  Bank 
on  the  designated  form. 

(b)  Notice  to  primary  banking 
supervisor.  Upon  receipt  of  an 
application  under  this  subpart,  the 
Reserve  Bank  shall  promptly  furnish 
notice  and  a  copy  of  the  application  to 
the  primary  banking  supervisor  of  each 
bank  to  be  acquired.  The  primary 
supervisor  shall  have  30  calendar  days 
from  the  date  of  the  letter  giving  notice 
in  which  to  submit  its  views  and 
recommendations  to  the  Board. 

(c)  Accepting  application  for 
processing.  Within  7  calendar  days  after 
the  Reserve  Bank  receives  an 
application  imder  this  section,  the 
Reserve  Bank  shall  accept  it  for 
processing  or  return  the  appUcation  if  it 
is  substantially  incomplete.  Upon 
accepting  an  application,  the  Reserve 
Bank  shall  immediately  send  copies  to 
the  Board.  The  Reserve  Bank  or  the 
Board  may  request  additional 
information  necessary  to  complete  the 
record  of  an  apphcation  at  any  time 
alter  accepting  the  appUcation  for 
processing. 

(d)  Action  on  applications — (1)  Action 
under  delegated  authority.  The  Reserve 
Bank  shall  approve  an  application 
under  this  section  within  30  calendar 
days  after  it  has  accepted  the 


application,  unless  the  Reserve  Bank, 
upon  notice  to  the  appUcant,  refers  the 
application  to  the  Board  for  decision 
because  action  under  delegated 
authority  is  not  appropriate. 

(2)  Board  (wtion.  The  Board  shall  act 
on  an  appUcation  imder  this  subpart 
that  is  referred  to  it  for  decision  within 
60  calendar  days  after  the  Reserve  Bank 
has  accepted  the  appUcation.  unless  the 
Board  notifies  the  appUcant  that  the  60- 
day  period  is  being  extended  for  a 
specified  period  and  states  the  reasons 
for  the  extension.  In  no  event  may  the 
extension  exceed  the  Ql-day  period 
provided  in  §  225.16(e).  The  Board  may 
at  any  time  request  additional 
information  that  it  beUeves  is  necessary 
for  its  decision. 

5225.16    Public  noUca.  hearings  and  other 
provMons  governing  applications  snd 
noticea. 

(a)  In  general.  The  provisions  of  this 
section  shall  apply  to  aU  notices  and 
appUcations  filed  imder  §§  225.14  and 
225.15. 

(b)  Public  notice — (1)  Newspaper 
publication — (i)  Location  of  publication. 
In  the  case  of  each  notice  or  appUcation 
submitted  under  §§  225.14  or  225.15, 
the  appUcant  shall  cause  a  newspaper 
notice  to  be  pubUshed  in  a  newspaper 
of  general  circulation  in  the  form  and  at 
the  locations  specified  in  §  262.3  of  the 
Rules  of  Procedure  (12  CFR  262.3); 

(ii)  Content  of  notice.  A  newspaper 
notice  under  this  paragraph  shall 
provide  an  opportunity  for  interested 
persons  to  comment  on  the  proposal  for 
a  period  of  at  least  30  calendar  days; 
and 

(iu)  Timing  of  publication.  Each 
newspaper  notice  pubUshed  in 
connection  with  a  proposal  under  this 
paragraph  must  be  pubUshed  no  more 
than  30  calendar  days  before  and  no 
later  than  7  calendar  days  following  the 
date  that  a  notice  or  application  is  filed 
with  the  appropriate  Reserve  Bank. 

(2)  Federal  Register  notice — (i) 
Publication  by  Board.  Upon  receipt  of  a 
notice  or  appUcation  imder  §  225.14  or 
§225.15,  the  Board  shall  prompUy 
pubUsh  notice  of  the  proposal  in  the 
Federal  Register  and  shall  provide  an 
opportunity  for  interested  persons  to 
comment  on  the  proposal  for  a  period  of 
at  least  15  calendar  dajrs; 

(u)  Request  for  advance  publication. 
At  any  time  during  the  30-day  period 
prior  to  filing  a  notice  or  appUcation 
under  §  225.14  or  §  225.15,  a  bank 
holding  company  may  request  that  the 
Board  pubUsh  notice  of  a  proposal  in 
the  Federal  Register.  A  request  for 
advance  federal  Register  pubUcation 
must  be  made  in  writing  to  the 
appropriate  Reserve  Bank  and  must 


contain  the  identifying  information 
prescribed  by  the  Board  for  Federal 
Rnpster  pubUcation; 

(3)  Waiver  or  shortening  of  notice.  The 
Board  may  waive  or  shorten  the 
required  notice  periods  under  this 
section  if  the  Board  determines  that  an 
emergency  exists  requiring  expeditious 
action  on  the  proposal  or  the  Board 
finds  that  immediate  action  is  necessary 
to  prevent  the  probable  failure  of  an 
insured  depository  institution. 

(c)  Notice  to  Attorney  General.  The 
Board  or  Reserve  Bank  shall 
immediately  notify  the  Attorney  General 
of  approval  of  any  notice  or  appUcation  - 
under  §  225.14  or  §  225.15. 

(d)  Hearings.  As  provided  in  section 
3(b)  of  the  BHC  Act,  the  Board  shaU 
order  a  hearing  on  any  appUcation  or 
notice  under  §§  225.14  or  225,15  if  the 
Board  receives  from  the  primary 
supervisor  of  the  bank  to  be  acquired, 
within  the  30-day  period  specified  in 
§  225.14(c)  or  §  225.15(b),  a  written 
recommendation  of  disapproval  of  an 
appUcation.  The  Board  may  order  a 
formal  or  informal  hearing  or  other 
proceeding  on  the  appUcation  or  notice, 
as  provided  in  §  262.3(i)(2)  of  the 
Board's  Rules  of  Procedure.  Any  request 
for  a  hearing  (other  than  from  the 
primary  supervisor)  shaU  comply  with 
section  262.3(e)  of  the  Rules  of 
Procedure  (12  CFR  262.3(e)). 

(e)  Approval  (Aroug/i  failure  to  act — 
(1)  Ninety-one  day  rule.  An  appUcation 
or  notice  under  §  225.14  or  §  225.15 
shall  be  deemed  approved  if  the  Board 
fails  to  act  on  the  appUcation  or  notice 
within  91  calendar  days  after  the  date  of 
submission  to  the  Board  of  the  complete 
record  on  the  appUcation.  For  this 
purpose,  the  Board  acts  when  it  issues 
an  order  stating  that  the  Board  has 
approved  or  denied  the  appUcation  or 
notice,  reflecting  the  votes  of  the 
members  of  the  Board,  and  indicating 
that  a  statement  of  the  reasons  for  the 
decision  wiU  foUow  promptiy. 

(2)  Complete  record.  For  the  purpose 
of  computing  the  commencement  of  the 
91-day  period,  the  record  is  complete  on 
the  latest  of: 

(i)  The  date  of  receipt  by  the  Board  of 
an  appUcation  or  notice  that  has  been 
accepted  by  the  Reserve  Bank; 

(Uj  The  last  day  provided  in  any 
notice  for  receipt  of  comments  and 
hearing  requests  on  the  appUcation  or 
notice; 

(iu)  The  date  of  receipt  by  the  Board 
of  the  last  relevant  material  regarding 
the  appUcation  or  notice  that  is  needed 
for  the  Board's  decision,  if  the  material 
is  received  from  a  source  outside  of  the  ' 
Federal  Reserve  System;  or 

(iv)  The  date  of  completion  of  any 
hearing  or  other  proceeding. 
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(f)  Exceptions  to  notice  and  hearing 
requirements— {1)  Probable  bank 
failure.  If  the  Board  finds  it  must  act 
immediately  on  an  application  or  notice 
in  order  to  prevent  the  probable  Cailnre 
of  a  bank  or  bank  holding  company,  the 
Board  may  modify  or  dispense  with  the 
notice  and  hearing  requirements 
provided  in  this  section. 

(2)  Emergency.  If  the  Board  finds  that, 
although  immediate  action  on  an 
application  or  notice  is  not  necessary, 
an  emergency  exists  requiring 
expeditious  action,  the  Board  shall 
provide  the  primary  supervisor  10  days 
to  submit  ite  recommendation.  The 
Board  may  act  on  such  an  application  or 
notice  without  a  hearing  and  may 
modify  or  dispense  with  the  other 
notice  and  hearing  requirements 
provided  in  this  section. 

(g)  Waiting  period.  A  transaction 
approved  under  §  225.14  or  §  225.15 
shall  not  be  consimimated  imtil  30  days 
after  the  date  of  approval  of  the 
application^  except  that  a  transaction 
may  be  consimmiated: 

(1)  Immediately  upon  approval,  in  the 
event  that  the  Board  has  determined 
luider  paragraph  (f)  of  this  section  that 
the  application  or  notice  involves  a 
probable  bank  failure; 

(2)  On  or  after  the  5th  calendar  day 
following  the  date  of  approval,  in  the 
event  that  the  Board  has  determined 
under  paragraph  (f)  of  this  section  that 
an  emergency  exists  requiring 
expeditious  action;  or 

(3)  On  or  after  the  15th  calendar  day 
following  the  date  of  approval,  in  the 
event  that  l|ie  Board  has  not  received 
any  adverse  comments  from  the  United 
States  attorney  general  relating  to  the 
competitive  factors  and  the  attorney 
general  has  consented  to  such  shorter 
waiting  petiod. 

f  225.17    Netloe  procedure  for  one-tank 
hokNng  conlpany  formations. 

(a)  Tranaactions  which,  qualify  under 
tiiis  section.  An  acquisition  by  a 
company  al  control  of  a  bank  may  be 
consiunmated  30  days  after  providing 
notice  to  the  appropriate  Reserve  Bank 
in  accordance  with  parasraph  (b)  of  this 
section,  provided  that  all  of  the 
following  conditions  are  met: 

(1)  The  shareholder  or  shareholders 
who  control  at  least  67  percent  of  the 
shares  of  the  bank  would  control, 
immediately  after  the  reorganization,  at 
least  67  percent  of  the  shares  of  the 
holding  company  in  substantially  the 
same  proportion,  except  for  changes  in 
shareholders'  interests  resulting  from 
the  exercise  of  dissenting  shareholders' 
rights  under  state  or  federal  law;  ^ 


(2)  No  shareholder  or  group  of 
shareholders  acting  in  concert  nvould, 
following  the  reorganization,  own  or 
control  10  percent  or  more  of  any  class 
of  voting  shares  of  the  bank  holding 
company  unless  that  shareholder  or 
group  of  shareholders  was  authorized, 
after  review  imder  the  Change  in  Bank 
Control  Act  of  1978  (12  U.S.C.  1817(j)) 
by  the  appropriate  federal  banking 
agency  for  the  bank,  to  own  or  control 
10  percent  or  more  of  any  class  of  voting 
shares  of  the  bank;  * 

(3)  The  bank  is  adequately  capitalized 
(as  defined  in  section  38  of  the  Federal 
Deposit  Insurance  Act  (12  U.S.C 
1831o)); 

(4)  The  bank  has  received  at  least  a 
composite  "satisfactory"  rating  at  its 
most  recent  examination,  in  the  event 
that  the  bank  has  been  subject  to  an 
examinationi 

(5)  At  the  time  of  the  reorganization, 
neither  the  bank  nor  any  of  its  officers, 
directors,  or  principal  ^areholders  is 
involved  in  any  unresolved  supervisory 
or  enforcement  matters  with  any 
appropriate  federal  banking  agency; 

(6)  'The  company  demonstrates  that 
any  debt  that  it  would  incur  at  the  time 
of  the  reorganization,  and  the  proposed 
means  of  retiring  this  debt,  would  not 
place  undue  burden  on  the  holding 
company  or  its  subsidiary  on  a  pro 
forma  basis; ' 

(7)  The  holding  company  would  not. 
as  a  result  of  the  reorganization,  acquire 
control  of  any  additional  bank  or  engage 
in  any  activities  other  than  those  of 
managing  and  controlling  banks;  and 

(8)  Ehiring  this  period,  neither  the 
appropriate  Reserve  Bank  nor  the  Board 
has  objected  to  the  proposal  or  required 
the  filing  of  an  appUcation  imder 
§225.15  of  thiesubpart. 

(b)  Contents  of  notice.  A  notice  filed 
imder  this  paragraph  must  include: 

(1)  Certification  by  the  notificant's 
board  of  directors  that  the  requirements 


>  A  shareholder  of  a  bank  in  reorganization  will 
I  be  conaideret^  to  have  the  same  proportional 


interest  in  the  holding  company  if  the  shareholder 
interest  increases,  on  a  pro  rata  basis,  as  a  result 
of  either  the  redemption  of  shares  from  dissenting 
shareholders  by  the  bank  or  bank  holding  company 
or  the  acquisition  of  shares  of  dissenting 
shareholders  by  the  remaining  shareholders. 

'This  procedure  is  not  available  in  cases  in 
which  the  exercise  of  dissenting  shareholders' 
rights  would  cause  a  company  that  is  not  a  bank 
holding  company  (other  than  the  company  in 
formation)  to  be  required  to  register  as  a  bank 
holding  company.  This  procedure  also  is  not 
available  for  the  formation  of  a  bank  holding 
con^>any  organized  in  mutual  form. 

'  For  a  banking  organization  with  consolidated 
assets,  on  a  pro  forma  basis,  of  less  than  S150 
million  (other  than  a  banking  organization  that 
would  control  a  de  novo  bank),  this  requirement 
would  be  satisfied  if  the  prop>osal  would  comply 
with  the  Board's  policy  statement  on  small  bank 
holding  company  formations  (appendix  C  of  this 
pHt). 


of  12  U.S.C  1842(a)(C)  and  this  section 
are  met  by  the  proposal; 

(2)  A  list  identifying  all  principal 
shar^olders  of  the  bank  prior  to  the 
reorganization  and  of  the  holding 
company  following  the  reorganization, 
and  specifying  the  percentage  of  shares 
held  by  eadi  principal  shareholder  in 
the  bank  and  proposed  to  be  held  in  the 
new  holding  company; 

(3)  A  description  ot  the  resulting 
management  of  the  proposed  bank 
holding  company  and  its  subsidiary 
bank,  including: 

(i)  Biographical  information  regarding 
any  senior  officers  and  directors  of  the 
resulting  bank  holding  company  who 
were  not  senior  officers  or  directors  of 
the  bank  prior  to  the  reorganization;  and 

(ii)  A  detailed  history  of  the 
involvement  of  any  officer,  director,  or 
principal  shareholder  of  the  residting 
bank  holding  company  in  any 
administrative  or  criminal  proceeding; 
and 

(4)  Pro  forma  financial  statements  for 
the  holding  company,  and  a  description 
of  the  amoimt,  source  and  terms  of  debt, 
if  any,  that  the  bank  holding  company 
proposes  to  incur,  and  information 
regarding  the  sources  and  timing  for 
debt  service  and  retirement. 

(c)  Acknowledgment  of  notice.  Within 
7  calendar  days  following  receipt  of  a 
notice  under  this  section,  the  Reserve 
Bank  shall  provide  the  notificant  with  a 
written  acknowledgment  of  receipt  of 
the  notice.  This  written 
acknowledgment  shall  indicate  that  the 
transaction  described  in  the  notice  may 
be  consummated  on  the  30th  calendar 
day  after  the  date  of  receipt  of  the  notice 
if  the  Reserve  Bank  or  the  Board  has  not 
objected  to  the  proposal  during  that 
time. 

(d)  Application  required  upon 
objection.  The  Reserve  Bank  or  the 
Board  may  object  to  a  proposal  diuing 
the  notice  period  by  providing  the  bank 
holding  company  with  a  written 
explanation  of  the  reasons  for  the 
objection.  In  such  case,  the  bank 
holding  company  may  file  an 
application  for  prior  approval  of  the 
proposal  pursuant  to  §  225.15  of  this 
subpart. 

4.  Subpart  C  is  revised  to  read  as 
follows: 

Subpart  C— Nonbanktng  Activities  and 
Acqulattions  by  Bank  hiolding  Companies 

225.21  Prohibited  nonbanking  activities 
and  acquisitions;  exempt  bank  holding 
companies. 

225.22  Exempt  nonbanking  activities  and 
acquisitions. 

225.23  Expedited  action  for  nonbanking 
proposals  by  well-run  bank  holding 
companic». 
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225.24  Prxx^dures  for  other  nonbankiug 
proposals. 

225.25  Durationof approval,  hearings, 
alteration  of  activities  and  other  matters. 

225.26  Factors  considered  in  acting  on 
nonbanldng  proposals. 

225.27  Procedures  for  determining  scope  of 
nonbanking  activities. 

225.28  List  of  permissible  nonbanking 
activities. 

Subpart  C— flontMnMng  Activities  and 
Acquisitions  t)y  Bank  Holding 
Companies 

S  22&21    ProtiRMMl  nontMnMng  actlvllias 
and  acqulsMons;  •xampt  bank  holding 
coinpanlaa. 

(a)  Prohibited  nonbanking  activities 
and  acquisitions.  Except  as  provided  in 
§  225.22  of  this  subpart,  a  bank  holding 
company  or  a  subsidiary  may  not  engage 
in,  or  acquire  or  control,  directly  or 
indirectly,  voting  securities  or  assets  of 
a  company  engaged  in,  any  activity 
other  than: 

(1)  Banking  or  managing  or 
controlling  banks  and  other  subsidiaries 
authorized  imder  the  BHC  Act;  and 

(2)  An  activity  that  the  Board 
determines  to  be  so  closely  related  to 
banking  or  managing  or  controlling 
banks  as  to  be  a  proper  incident  thereto, 
including  any  incidental  activities  that 
are  necessary  to  carry  on  such  an 
activity,  if  the  bank  holding  company 
has  obtained  the  prior  approval  of  the 
Board  for  that  activity  in  accordance 
with  and  subject  to  the  requirements  of 
this  regulation. 

(b)  Exempt  bank  holding  companies. 
The  following  bank  holding  companies 
are  exempt  from  the  provisions  of  this 
subpart: 

(1)  Family-owned  companies.  Any 
company  that  is  a  "company  covered  in 
1970,"  as  defined  in  section  2(b)  of  the 
BHC  Act,  more  than  85  percent  of  the 
voting  securities  of  which  was 
collectively  ov»rned  on  Jime  30, 1968, 
and  continuously  thereafter,  by 
members  of  the  same  family  (or  their 
spouses)  who  are  lineal  descendants  of 
common  ancestors. 

(2)  Labor,  agricultural,  and 
horticultural  organizations.  Any 
company  that  was  on  January  4, 1977, 
both  a  bank  holding  company  and  a 
labor,  agricultural,  or  horticultural 
organization  exempt  from  taxation 
imder  section  501  of  the  Internal 
Revenue  Code  (26  U.S.C.  501(c)). 

(3)  Companies  granted  hardship 
exemption.  Any  bank  holding  company 
that  has  controlled  only  one  bank  since 
before  July  1, 1968,  and  that  has  been 
granted  an  exemption  by  the  Board 
tmder  section  4(d)  of  the  BHC  Act, 
subject  to  any  conditions  imposed  by 
the  Board. 


(4)  Companies  granted  exemption  on 
other  grounds.  Any  company  that 
acquired  control  of  a  bank  before 
December  10, 1982,  writhout  the  Board's 
prior  approval  imder  section  3  of  the 
BHC  Act,  on  the  basis  of  a  narrow 
interpretation  of  the  term  demand 
deposit  or  commercial  loan  if  the  Board 
has  determined  that: 

(i)  Coverage  of  the  company  as  a  bank 
holding  company  imder  Uiis  subpart 
would  be  unfair  or  represent  an 
unreasonable  hardship;  and 

(ii)  Exclusion  of  the  company  from 
coverage  under  this  regulation  is 
consistent  with  the  purposes  of  the  BHC 
Act  and  section  106  of  die  Bank  Holding 
Company  Act  Amendments  of  1970  (12 
U.S.C.  1971, 1972(1)).  The  provisions  of 
§  225.4  of  subpart  A  of  this  regulation 
are  not  applicable  to  a  company  exempt 
under  this  paragraph. 

S  225.22    Eiampt  nonbanking  actlvitias  and 
acquislttons. 

(a)  Servicing  activities.  A  bank 
holding  company  may,  without  the 
Board's  prior  approval  under  this 
subpart,  furnish  services  to  or  perform 
services  for,  or  establish  or  acquire  a 
company  that  engages  solely  in 
furnishing  services  to  or  performing 
services  for: 

(1)  The  bank  holding  company  or  its 
subsidiaries  in  connection  with  their 
activities  as  authorized  by  law, 
including  services  that  are  necessary  to 
fulfill  commitments  entered  into  by  the 
subsidiaries  with  third  parties,  if  the 
bank  holding  company  or  servicing 
company  compUes  with  the  Board's 
published  interpretations  and  does  not 
act  as  principal  in  dealing  vtrith  third 
parties;  and 

(2)  The  internal  operations  of  the  bank 
holding  company  or  its  subsidiaries. 
Services  for  the  internal  operations  of 
the  bank  holding  company  or  its 
subsidiaries  include,  but  are  not  limited 
to: 

(i)  Accoimting,  auditing,  and 
appraising; 

(ii)  Advertising  and  public  relations; 

(iii)  Data  processing  and  data 
transmission  services,  data  bases  or 
facilities; 

(iv)  Personnel  services; 

(v)  Courier  services; 

(vi)  Holding  or  operating  property 
used  wholly  or  substantially  by  a 
subsidiary  in  its  operations  or  for  its 
future  use; 

(vii)  Liquidating  property  acquired 
from  a  subsidiary; 

(viii)  Liquidating  property  acquired 
from  any  sources  either  prior  to  May  9, 
1956,  or  the  date  on  which  the  company 
became  a  bank  holding  company, 
whichever  is  later,  and 


(ix)  Selling,  purchasing,  or 
underwriting  insurance  such  as  blanket 
bond  insurance,  group  insurance  for 
employees,  and  property  and  casualty 
insurance. 

(b)  Safe  deposit  business.  A  bank 
holding  company  or  nonbank  subsidiary 
may,  without  the  Board's  prior 
approval,  conduct  a  safe  deposit 
business,  or  acquire  voting  securities  of 
a  company  that  conducts  such  a 
business. 

(c)  Nonbanking  acquisitions  not 
requiring  prior  Board  approval.  The 
Board's  prior  approval  is  not  required 
under  this  subpart  for  the  following 
acquisitions: 

(1)  DPC  acquisitions,  (i)  Voting 
securities  or  assets,  acquired  by 
foreclosure  or  otherwise,  in  the  ordinary 
course  of  collecting  a  debt  previously 
contracted  (DPC  property)  in  good  faith, 
if  the  DPC  property  is  divested  vdthin 
two  years  of  acquisition. 

(ii)  The  Board  may,  upon  request, 
extend  this  two-year  period  for  up  to 
three  additional  one-year  periods.  The 
Board  may  permit  additional  extensions 
for  up  to  5  years  (for  a  total  of  10  years), 
for  real  estate  or  other  assets  that  are 
demonstrated  by  the  bank  holding 
company  to  have  value  and 
marketability  characteristics  similar  to 
real  estate. 

(iii)  Transfers  of  DPC  property  within 
the  bank  holding  company  system  do 
not  extend  any  period  for  divestiture  of 
the  property. 

(2  J  Securities  or  assets  required  to  be 
divested'ty  subsidiary.  Voting  securities 
or  assets  required  to  be  divested  by  a 
subsidiary  at  the  request  of  an 
examining  federal  or  state  authority 
(except  by  the  Board  under  the  BHC  Act 
or  this  regulation),  if  the  bank  holding 
company  divests  the  securities  or  assets 
within  two  years  from  the  date  acquired 
from  the  subsidiary. 

(3)  Fiduciary  investments.  Voting 
securities  or  assets  acquired  by  a  bank 
or  other  company  (other  than  a  trust  that 
is  a  company)  in  good  faith  in  a 
fiduciary  capacity,  if  the  voting 
securities  or  assets  are: 

(i)  Held  in  the  ordinary  course  of 
business;  and 

(ii)  Not  acquired  for  the  benefit  of  the 
company  or  its  shareholders, 
employees,  or  subsidiaries. 

(4)  Securities  eligible  for  investment 
by  a  national  bank.  Voting  securities  of 
the  kinds  and  amoimts  explicitly 
eUgible  by  federal  statute  (other  than 
section  4  of  the  Bank  Service 
Corporation  Act,  12  U.S.C.  1864)  for 
investment  by  a  national  bank,  and 
voting  securities  acquired  prior  to  June 
30, 1971,  in  reUance  on  section  4(c)(5) 
of  the  BHC  Act  and  interpretations  of 
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the  Comptroller  of  the  Qirrency  under 
sectioo  5136  of  the  Revised  Statutes  (12 
U.S.C.  24(7)). 

(5)  Securities  or  property  representing 
5  percent  or  less  of  a  company.  Voting 
securities  of  a  company  or  property  that, 
in  the  aggregate,  represent  5  percent  or 
less  of  the  outstanding  shares  of  any 
class  of  veting  securities  of  a  company 
or  a  5  percent  interest  or  less  in  the 
property,  subject  to  the  provisions  of  12 
CFR  225.137. 

(6)  Securities  of  investment  company. 
Voting  securities  of  an  investment 
company  that  is  solely  engaged  in 
inviting  in  securities  and  thatdoes  not 
own  or  control  more  than  5  percent  of 
the  outstanding  shares  of  any  class  of 
voting  securities  of  any  company. 

(7)  Ass9ts  acquired  tn  the  ordinary 
course  of  business.  Assets  of  a  company 
acquired  In  the  ordinary  course  of 
business,  subject  to  the  provisions  of  12 
CFR  225.132,  if  the  assets  relate  to 
activities  in  which  the  acquiring 
company  has  previously  received  Board 
approval  tmder  this  regulation  to 
engage. 

(8)  Asstt  acquisitions  by  a  lending 
company  or  industrial  bank.  Assets  of 
an  office(s)  of  a  company,  all  or 
substantially  all  of  which  relate  to 
making,  acquiring,  or  servicing  loans  if: 

(i)  The  acquiring  company  has 
previously  received  Board  approval 
under  this  regulation  to  engage  in 
lending  activities  or  industrial  banking 
activities; ' 

(ii)  The  assets  acquired  during  any  12- 
month  period  do  not  represent  more 
than  50  percent  of  the  assets  (on  a 
consolidated  basis)  of  the  acquiring 
lending  cximpany  or  industrial  bank,  or 
more  than  $100  million,  whichever 
amount  i|  less; 

(iii)  The  assets  acquired  do  not 
represent  more  than  50  percent  of  the 
selling  company's  consolidated  assets 
that  are  devoted  to  lending  activities  or 
industrial  banking  business; 

(iv)  The  acquiring  company  notifies 
the  Reserve  Bank  of  the  acquisition 
within  30  days  after  the  acquisition;  and 

(v)  The  acquiring  company,  after 
giving  e^ect  to  the  transaction,  meets 
the  Board's  capital  adequacy  guidelines 
(appendix  A  of  this  part)  and  the  Board 
has  not  pireviously  notified  the 
acquiring  company  that  it  may  not 
acquire  assets  imder  the  exemption  in 
this  paragraph. 

(d)  Acquisition  of  securities  by 
subsidia^  banks.— {1)  National  bank.  A 
national  bank  or  its  subsidiary  may, 
without  the  Board's  approval  luider  this 
subpart,  acqiiire  or  retain  securities  on 
the  basis  of  section  4(c)(5)  of  the  BHC 
Act  in  aqcordance  with  the  regulations 
of  the  Comptroller  of  the  Currency. 


(2)  State  bank.  A  state-chartered  bank 
or  its  subsidiary  may,  insofar  as  federal 
law  is  concerned  and  without  the 
Board's  prior  approval  imder  this 
subpart: 

(i)  Acquire  or  retain  securities,  on  the 
basis  of  section  4(c)(5)  of  the  BHC  Act, 
of  the  kinds  and  amounts  explicitly 
eligible  by  federal  statute  for  investment 
by  a  national  bank;  or 

(ii)  Acquire  or  retain  all  (but,  except 
for  directors'  qualifying  shares,  not  less 
than  all)  of  the  seciuities  of  a  company 
that  engages  solely  in  activities  in  which 
the  parent  bank  may  engage,  at  locations 
at  which  the  bank  may  engage  in  the 
activity,  and  subject  to  the  same 
limitations  as  if  the  bank  were  engaging 
in  the  activity  directly. 

(e)  Activities  and  securities  of  new 
bank  holding  companies.  A  company 
that  becomes  a  bank  holding  company 
may,  for  a  period  of  two  years,  engage 
in  nonbanking  activities  and  control 
voting  securities  or  assets  of  a  nonbank 
subsidiary,  if  the  bank  holding  company 
engaged  in  such  activities  or  controlled 
such  voting  securities  or  assets  on  the 
date  it  became  a  bcmk  holding  company. 
The  Board  may  grant  requests  for  up  to 
three  one-year  extensions  of  the  two- 
year  period. 

(f)  Grandfathered  activities  and 
securities.  Unless  the  Board  orders 
divestiture  or  termination  under  section 
4(a)(2)  of  the  BHC  Act,  a  "company 
covered  in  1970,"  as  defined  in  section 
2(b)  of  the  BHC  Act,  may: 

(1)  Retain  voting  securities  or  assets 
and  engage  in  activities  that  it  has 
lawfully  held  or  engaged  in 
continuously  since  Jime  30, 1968;  and 

(2)  Acquire  voting  securities  of  any 
newly  formed  company  to  engage  in 
such  activities. 

(g)  Securities  or  activities  exempt 
under  Regulation  K.  A  bank  holding 
company  may  acquire  voting  securities 
or  assets  and  engage  in  activities  as 
authorized  in  Reg^ation  K  (12  CFR  part 
211). 

1225.23    Expedited  action  for  nonbanking 
proposals  by  welt-run  bank  holding 
companies. 

(a)  Filing  of  notice.  A  bank  holding 
company  that  meets  the  requirements  of 
paragraph  (b)  of  this  section  may  satisfy 
the  notice  requirement  of  this  subpart  in 
coimection  with  the  acquisition  of 
voting  securities  or  assets  of  a  company 
engaged  in  nonbanking  activities  by 
providing  the  appropriate  Reserve  Bank 
with  a  written  notice  containing  the 
following: 

(1)  A  certification  that  all  of  the 
criteria  in  paragraph  (b)  of  this  section 
are  met; 


(2)  A  description  of  the  transaction 
that  includes  identification  of  the 
companies  involved  in  the  transaction, 
the  activities  to  be  conducted,  and  a 
commitment  to  conduct  the  proposed 
activities  in  conformity  with  the  Board's 
regulations  and  orders  governing  the 
conduct  of  the  proposed  activity; 

(3)  In  the  event  the  proposal  involves 
an  acquisition  of  a  going  concern,  a 
description  of  the  fiinding  for  the 
transaction,  a  balance  sheet  for  the 
acquiring  bank  holding  company 
reflecting  the  pro  forma  effect  of  the 
acquisition,  and  the  market  indexes  for 
eadi  relevant  banking  market  reflecting 
the  pro  forma  effect  of  the  acqmsition; 
and 

(4)  A  request  or  evidence  of  a  request 
that  the  Board  publish  notice  of  the 
proposal  in  the  Federal  Register  as 
provided  in  §  225.24(c)(1). 

(b)  Criteria  for  use  ojf  expedited 
procedure.  The  procedure  in  this 
paragraph  is  available  only  if: 

(1)  Well  capitalized  organization. — (i) 
Bank  holding  company.  Both  at  the  time 
of  and  inmiediately  after  the  proposed 
transaction,  the  acquiring  bank  holding 
company  is  well  capitalized; ' 

(ii)  Insured  depository  institutions. 
Both  at  the  time  of  and  immediately 
after  the  transaction; 

(A)  The  lead  insured  depository 
institution  of  the  acquiring  bank  holding 
company  is  well  capitalized; 

(B)  Well  capitaUziBd  insured 
depository  institutions  control  at  least 
80  percent  of  the  total  assets  of  insured 
depository  institutions  controlled  by  the 
acquiring  bank  holding  company;  and 

(C)  No  insured  depository  institution 
controlled  by  the  acquiring  bank 
holding  company  is  luidercapitalized; 

(2)  Well  managed  organization.  At  the 
time  of  the  transaction,  the  acquiring 
bank  holding  company,  its  lead  insured 
depository  institution,  and  insiued 
depository  institutions  that  control  at 
least  80  percent  of  the  total  assets  of 
insiued  depository  institutions 
controlled  by  such  holding  company  are 
well  managed; 

(3)  Permissible  activity. 

(i)  The  Board  has  determined  by 
regulation  or  order  that  each  activity 
proposed  to  be  conducted  is  so  closely 
related  to  banking  or  managing  or 
controlling  banks  as  to  be  a  proper 
incident  thereto;  ^  and 


1  For  purpoaas  of  this  paragraph,  a  bank  holding 
company  with  asaets  under  SI  50  million  will  be 
deemed  to  have  met  the  requirements  of  this 
paragraph  if  the  parent  bank  holding  company's 
ratio  ol  pro  forma  debt  to  equity  is  1.0:1  or  less  and 
the  proposal  in  all  other  respects  meets  the 
requirements  of  appendix  C  of  this  part 

'  In  the  case  of  the  acquisition  of  a  savings 
association,  the  bank  holding  company  and  its 
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(ii)  The  Boaid  has  not  indicated  that 
proposals  to  engage  in  the  proposed 
activity  are  subject  to  the  notice 
procedure  provided  in  §  225.24. 

(4)  Competitive  criteria — (i) 
Competitive  screen.  In  the  case  of  the 
acquisition  of  a  going  concern,  the 
acquisition,  without  regard  to  any 
divestitures  proposed  by  the  acquiring 
bank  holding  company,  does  not  cause: 

(A)  The  acquiring  bank  holding 
company  to  control  in  excess  of  35 
percent  of  the  market  share  in  any 
relevant  market,  or 

(B)  The  Herfindahl-Hirschman  index 
to  increase  by  more  than  200  points  in 
any  relevant  market  with  a  post- 
acquisition  index  of  at  least  1800; 

(ii)  Other  competitive  factors.  The 
Board  has  not  indicated  that  the 
transaction  is  subject  to  close  scrutiny 
on  competitive  grounds; 

(5)  Size  of  acquisition.  In  the  case  of 
an  acquisition,  the  book  value  of  the 
aggregate  risk-weighted  assets  acquired 
by  the  acquiring  bank  holding  company 
in  all  transactions  approved  during  the 
previous  12  months  under  this  section 
and  §  225.14  does  not  exceed  35  percent 
of  the  consolidated  risk-weighted  assets 
of  the  acquiring  bank  holding  company; 

(6)  Notification.  The  bank  holding 
company  has  not  been  notified  by  the 
Board  prior  to  the  expiration  of  the 
period  in- subsection  (d)  that  a  notice 
under  §  225.24  is  required. 

(c)  Action  on  notice.  The  Board  or  the 
appropriate  Reserve  Bank  shall  act  on  a 
prop(»al  submitted  under  this  section  or 
notify  the  bank  holding  company  that 
the  transaction  is  subject  to  the 
procedure  in  §  225.24  before  the  later  of: 

(1)15  calendar  days  following  the 
filing  of  all  of  the  information  required 
in  paragraph  (a)  of  this  section;  or 

(2)  3  business  days  following  the  close 
of  the  public  comment  period; 

(d)  Acceptance  of  notice  in  event 
expedited  procedure  not  available.  In 
the  event  that  the  Board  or  the  Reserve 
Bank  determines  after  the  filing  of  a 
notice  under  this  section  that  a  bank 
holding  company  may  not  use  the 
procedure  in  this  section  and  must  file 
a  notice  imder  §  225.24,  the  notice  shall 
be  deemed  accepted  for  purposes  of 

§  225.24  as  of  the  date  that  the  notice 
was  filed  under  this  section. 

f  225^4    Procedures  for  other  nonbanMng 
proposals. 

(a)  Notice  required  for  nonbanking 
activities.  Except  as  provided  in 
§  225.23,  a  notice  for  the  Board's  prior 
approval  under  §  225.21(a)  to  engage  in 
or  acquire  a  company  engaged  in  a 


subsidiary  depository  institutions  must  also  meet 
the  CRA  requiremenU  of  §  225.14(b)(3). 


nonbanking  activity  shall  be  filed  by  a 
bank  holding  company  (including  a 
company  seeking  to  become  a  bank 
holding  company)  with  the  appropriate 
Reserve  Bank  in  accordance  with  this 
section  and  the  Board's  Rules  of 
Procedure  (12  CFR  262.3). 

(1)  Engaging  de  novo  in  listed 
activities.  A  bank  holding  company 
seeking  to  commence  or  to  engage  de 
novo,  either  directly  or  throu^  a 
subsidiary,  in  a  nont>anking  activity 
listed  in  §  225.28  shall  file  a  notice 
containing  the  following: 

(i)  A  description  of  the  activities  to  be 
conducted; 

(ii)  The  identity  of  the  company  that 
will  conduct  the  activity;  and 

(iii)  If  the  notificant  proposes  to 
conduct  the  activity  through  an  existing 
subsidiary,  a  description  of  the  existing 
activities  of  the  subsidiary. 

(2)  Acquiring  company  engaged  in 
listed  activities.  A  bank  holcUng 
company  seeking  to  acquire  or  control 
voting  seciirities  or  assets  of  a  company 
engaged  in  a  nonbanking  activity  listed 
in  §  225.28  shall  file  a  notice  containing 
the  following: 

(i)  A  description  of  the  proposal, 
including  a  description  of  each 
proposed  activity,  and  the  effect  of  the 
proposal  on  competition  among  entities 
engaging  in  each  proposed  activity; 

Ui)  The  identity  of  any  entity  involved 
in  the  proposal,  and  if  the  notificant 
proposes  to  conduct  the  activity  through 
an  existing  subsidiary,  a  description  of 
the  existing  activities  of  the  subsidiary; 

(iii)  A  statement  of  the  public  benefits 
that  can  reasonably  be  expected  to  result 
fiom  the  proposal;  and 

(iv)  A  description  of  the  terms  and 
sources  of  funds  for  the  transaction,  a 
copy  of  any  pertinent  purchase 
agreement(s),  balance-sheet  and  income 
statements  for  the  most  recent  fiscal 
quarter  and  year-end  for  any  company 
to  be  acquired,  parent-company-only 
and  consolidated  pro  forma  balance 
sheets  for  the  notificant  as  of  the  most 
recent  fiscal  quarter,  and  calculations  of 
pro  forma  consolidated  risk-based 
capital  ratios  and  leverage  ratio  for  the 
notificant  as  of  the  most  recent  fiscal 
quarter. 

(3)  Engaging  in  or  acquiring  company 
to  engage  in  unlisted  activities.  A  bank 
holding  company  seeking  to  commence 
or  to  engage  de  novo,  or  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in.  any  activity  not 
Usted  in  §  225.28  shall  file  a  notice 
containing  the  following: 

(i)  Evidence  that  the  proposed  activity 
is  so  closely  related  to  banking  or 
managing  or  controlling  banks  as  to  be 
a  proper  incident  thereto,  or,  in  the 
event  that  the  Board  has  previously 


determined  by  order  that  the  activity  is 
permissible  for  a  bank  holding  company 
to  conduct,  a  commitmrnt  to  comply 
with  all  conditions  and  limitations  that 
have  been  established  by  the  Board 
governing  the  activity;  and 

(ii)  The  information  required  in 
paragraphs  (a)(1)  or  (a)(2).  as 
appropriate. 

(b)  Notice  provided  to  Board.  The 
Reserve  Bank  shall  immediately  send  to 
the  Board  a  copy  of  any  notice  received 
under  paragraphs  (a)(2)  or  (a)(3)  of  this 
section. 

(c)  Notice  to  public— {!)  Usted 
activities  and  activities  approved  by 
order. 

(i)  In  a  case  involving  an  activity 
listed  in  §  225.28  or  previously 
approved  by  the  Board  by  order,  the 
Reserve  Bank  shall  notify  the  Board  for 
publication  in  the  Fedo-al  Register 
immediately  upon  receipt  by  die 
Reserve  Bank  of: 

(A)  A  notice  under  this  section;  or 

(B)  A  written  request  that  notice  of  a 
proposal  imder  this  section  or  §  225.23 
be  published  in  the  Federal  Register. 
Such  a  request  may  be  made  up  to  30 
calendar  days  prior  to  submission  of  a 
notice  under  this  subpart. 

(ii)  The  Federal  Register  notice 
published  under  this  paragraph  shall 
invite  public  comment  on  the  proposal, 
generally  for  a  period  of  15  days. 

(2)  New  activities — (i)  In  general.  In 
the  case  of  a  notice  tmder  this  subpart 
involving  an  activity  that  is  not  listed  in 
§  225.28  and  that  has  not  been 
previously  approved  by  the  Board  by 
order,  the  Board  shall  send  notice  of  the 
proposal  to  the  Federal  Register  for 
publication,  unless  the  Board 
determines  that  the  notificant  has  not 
demonstrated  that  the  activity  is  so 
closely  related  to  banking  or  to 
managing  or  controlling  banks  as  to  be 
a  proper  incident  thereto.  The  Federal 
Register  notice  shall  invite  public 
comment  on  the  proposal  for  a 
reasonable  period  of  time,  generally  for 
30  days. 

(ii)  Time  for  publication.  The  Board 
shall  send  the  notice  required  under  this 
paragraph  to  the  Federal  Register 
within  10  business  days  of  acceptance 
by  the  Reserve  Bank.  The  Board  may 
extend  the  10-day  period  for  an 
additional  30  calendar  days  upon  notice 
to  the  notificant.  In  the  event  notice  of 
a  proposal  is  not  pubUshed  for 
comment,  the  Board  shall  inform  the 
notificant  of  the  reasons  for  the 
decision. 

(d)  Action  on  notices — (1)  Reserve 
Bank  action — (1)  In  general.  Within  30 
calendar  days  after  receipt  by  the 
Reserve  Bank  of  a  notice  filed  pursuant 
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to  paragraphs  {a)(l)  or  (a)(2)  of  this 
section,  Ihe  Reserve  Banks  shall — 

(A)  Approve  the  notice;  or 

(B)  Reler  the  notice  to  the  Board  for 
decision  because  action  under  delegated 
authority  is  not  appropriate. 

(ii)  Return  of  incomplete  notice. 
Within  7  calendar  days  of  receipt,  the 
Reserve  Bank  may  retiun  any  notice  as 
infonnationally  incomplete  that  does 
not  contain  all  of  the  information 
required  by  this  subpart.  The  return  of 
such  a  notice  shall  be  deemed  action  on 
the  notioe. 

(iii)  Notice  of  action.  The  Reserve 
Bank  shall  promptly  notify  the  bank 
holding  company  of  any  action,  referral, 
or  extenaion  under  this  paragraph  (d)(1) 
of  this  section. 

(iv)  Clt>se  of  public  comment  period. 
The  Resarve  Bank  shall  not  approve  any 
notice  uiider  this  paragraph  (d)(1)  of  this 
section  ^rior  to  the  third  business  day 
after  the  close  of  the  public  comment 
period,  unless  an  emergency  exists  that 
requires  expedited  or  immediate  action. 

(2)  Bo«ra  action — (i)  Internal 
scheduh.  The  Board  seeks  to  act  on 
every  notice  referred  to  it  for  decision 
within  6b  days  of  the  date  that  the 
notice  is|  filed  with  the  Reserve  Bank.  If 
the  Board  is  unable  to  act  within  this 
period,  the  Board  will  notify  the 
notificai)t  and  explain  the  reasons  and 
the  date  by  which  the  Board  expects  to 
act.        j 

(ii)  Required  time  limit  for  Board 
action.  The  Board  shall  act  on  any 
notice  u|ider  this  section  that  is  referred 
to  it  for  decision  within  60  calendar 
days  aft^r  the  submission  of  a  complete 
notice.   ] 

(iii)  Extension  of  required  period  for 
action— lA)  In  general.  The  Board  may 
extend  tne  60-day  period  required  for 
Board  action  under  paragraph  (d)(2)(ii) 
of  this  section  for  an  additional  30  days 
upon  notice  to  the  notificant. 

(B)  Unlisted  activities.  If  a  notice 
involve^  a  proposal  to  engage  in  an 
activity  that  is  not  listed  in  §  225.28,  the 
Board  n^y  extend  the  period  required 
for  Board  action  imder  paragraph 
(d)(2)(ii]  of  this  section  for  an  additional 
90  days.  This  90-day  extension  is  in 
additioq  to  the  30-day  extension  period 
provide^  in  paragraph  (d)(2)(iii)(A)  of 
this  section.  The  Board  shall  notify  the 
notificant  that  the  notice  period  has 
been  extended  and  explain  the  reasons 
for  the  oxtension. 

(3)  Requests  for  additional 
information.  The  Board  Or  the  Reserve 
Bank  may  at  any  time  request  any 
additional  information  that  either 
believed  is  needed  for  a  decision  on  any 
notice  under  this  subpart. 

(4)  Tolling  of  period.  The  Board  or  the 
Reserve  Bank,  as  the  case  may  be,  may 


at  any  time  extend  (K  toll  the  time 
period  for  action  on  a  notice  for  any 
period  with  the  consent  of  the 
nodficant. 

§  225.25    Duration  of  approval,  hearings, 
altaration  of  actlvitie*  and  ottier  matters. 

(a)  Duration  of  approval.  A  bank 
holding  company  that  receives  approval 
pursuant  to  this  subpart  to  engage  de 
novo  in  a  nonbanking  activity  may 
conduct  that  activity  de  novo  at  any 
time  following  the  date  approval  is 
received  so  long  as: 

(1)  At  the  time  the  activity  is 
commenced,  the  bank  holding  company 
has  one  of  the  highest  two  composite 
inspection  ratings  and  is  adequately 
capitidized; 

(2)  Prior  to  commencing  the  activity, 
the  Board  has  not  informed  the 
company  that  it  may  not  commence  the 
activity;  and 

(3)  The  order  approving  the  activity 
does  not  specifically  require  that  the 
activity  be  commenced  within  a  given 
period. 

(b)  Hearings.  (1)  Procedure  to  request 
hearing.  Any  request  for  a  hearing  on  a 
notice  under  this  subpart  shall  comply 
with  the  provisions  of  12  CFR  262.3(e). 

(2)  Detennination  to  hold  hearing. 
The  Board  may  order  a  formal  or 
informal  hearing  or  other  proceeding  on 
a  notice  as  provided  in  12  CFR 
262.3(i)(2).  The  Board  shall  order  a 
hearing  only  if  there  are  disputed  issues 
of  material  fact  that  cannot  be  resolved 
in  some  other  manner. 

(3)  Extension  of  period  for  hearing. 
The  Board  may  extend  the  time  for 
action  on  any  notice  for  such  time  as  is 
reasonably  necessary  to  conduct  a 
hearing  and  evaluate  the  hearing  record. 
Such  extension  shall  not  exceed  91 
calendar  days  after  the  date  of 
submission  to  the  Board  of  the  complete 
record  on  the  notice.  The  procedures  for 
computation  of  the  91-day  rule  as  set 
forth  in  §  225.16(e)  apply  to  notices 
under  this  subpart  that  involve  hearings. 

(c)  Approval  through  failure  to  act — 
(1)  Except  as  provided  in  paragraph  (b) 
of  this  section  or  §  225.24(d)(4),  a  notice 
under  this  subpart  shall  be  deemed  to  be 
approved  at  the  conclusion  of  the  period 
that  begins  on  the  date  the  complete 
notice  is  received  by  the  Reserve  Bank 
or  the  Board  and  that  ends  60  calendar 
days  plus  any  applicable  extension  and 
tolling  period  thereafter. 

(2)  Complete  notice.  For  purposes  of 
paragraph  (c)  of  this  section,  a  notice 
shall  be  deemed  to  be  complete  for 
purposes  of  this  subpart  at  such  time  as 
it  contains  all  information  required  by 
this  subpart  and  all  other  information 
requested  by  the  Board  or  the  Reserve 


Bank  in  connection  with  the  particular 
notice. 

(d)  Notice  to  expand  or  alter 
nonbanking  activities. — (1)  De  novo 
expansion.  A  notice  under  this  subpart 
is  required  to  open  a  new  office  or  to 
form  a  subsidiary  to  engage  in,  or  to 
relocate  an  existing  office  engaged  in,  a 
nonbanking  activity  that  the  Board  has 
previously  approved  for  the  bank 
holding  company  under  this  regulation, 
only  if: 

(i)  The  Board's  prior  approval  was 
limited  geographically; 

(ii)  The  activity  is  to  be  conducted  in 
a  country  outside  of  the  United  States 
and  the  bank  holding  company  has  not 
previously  received  prior  Board 
approval  imder  this  regulation  to  engage 
in  the  activity  in  that  country;  or 

(iii)  The  Board  or  appropriate  Reserve 
Bank  has  notified  the  company  that  a 
notice  imder  this  subpart  is  required. 

(2)  Activities  outside  United  States. 
With  respect  to  activities  to  be  engaged 
in  outside  the  United  States  that  require 
approval  imder  this  subpart,  the 
procedvues  of  this  section  apply  only  to 
activities  to  be  engaged  in  directly  by  a 
bank  holding  company  that  is  not  a 
qualifying  foreign  banking  organization 
or  by  a  nonbank  subsidiary  of  a  bank 
holding  company  approved  under  this 
subpart.  Regulation  IC(12  CFR  part  211) 
governs  other  international  operations 
of  bank  holding  companies. 

(3)  Alteration  of  nonbanking  activity. 
Unless  otherwise  permitted  by  the 
Board,  a  notice  under  this  subpart  is 
required  to  alter  a  nonbanking  activity 
in  any  material  respect  from  that 
considered  by  the  Board  in  acting  on  the 
application  or  notice  to  engage  in  the 
activity. 

(e)  Emergency  thrift-institution 
acquisitions.  In  the  case  of  a  notice  to 
acquire  a  thrift  institution,  the  Board 
may  modify  or  dispense  with  the 
public-notice  and  hearing  requirements 
of  this  subpart  if  the  Board  finds  that  an 
emergency  exists  that  requires  the  Board 
to  act  immediately  and  the  primary 
federal  regulator  of  the  institution 
concurs. 

§  225.26    Factors  considered  in  acting  on 
nonbanldng  proposals. 

(a)  In  general.  In  evaluating  a  notice 
under  §  225.23  or  §  225.24,  the  Board 
shall  consider  whether  the  performance 
by  the  notificant  of  the  activities  can 
reasonably  be  expected  to  produce 
benefits  to  the  pubUc  (such  as  greater 
convenience,  increased  competition, 
and  gains  in  efficiency)  that  outweigh 
possible  adverse  effects  (such  as  imdue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of  interest, 
and  unsound  banking  practices). 
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(b)  Financial  and  managerial 
resources.  Consideration  of  the  foctors 
in  paragraph  (a)  of  this  section  includes 
an  evaluation  of  the  financial  and 
managerial  resources  of  the  notificant, 
including  its  subsidiaries  and  any 
company  to  be  acquired,  the  effiact  of  the 
proposed  transaction  on  those 
resources,  and  the  management 
expertise,  internal  control  and  risk 
management  systems,  and  capital  of  the 
entity  conducting  the  activity. 

(c)  Competitive  effect  of  de  novo 
proposals.  Unless  the  record 
demonstrates  otherwise,  the 
commencement  or  expansion  of  a 
nonbanking  activity  de  novo  is 
presumed  to  result  in  benefits  to  the 
public  through  increased  competition. 

(d)  Denial  for  lack  of  information.  TTie 
Board  may  deny  any  notice  submitted 
under  this  subpart  if  the  notificant 
neglects,  fails,  or  refuses  to  furnish  all 
information  required  by  the  Board. 

f  22&27    ProeedurM  for  detomilnlng 
•cop*  of  nonbanking  activWes. 

(a)  Advisory  opinions  regarding  the 
scope  of  permissible  nonbanking 
activities. — (1)  Requests  for  an  advisory 
opinion.  Any  person  may  submit  a 
request  to  the  Board  for  an  advisory 
opinion  regarding  the  scope  any 
permissible  nonbanking  activity.  The 
request  must  be  submitted  in  writing  to 
the  Board  and  must  identify  the 
proposed  parameters  of  the  activity  or  a 
description  of  the  service  or  product 
that  is  intended  to  be  provided  as  well 
as  an  explanation  supporting  an 
interpretation  regarding  the  scope  of  the 
permissible  nonbanking  activity. 

(2)  Response  to  a  request.  TTie  Board 
shall  provide  an  advisory  opinion 
within  45  days  of  receiving  a  written 
reouest  under  this  subsection. 

(b)  Procedure  for  consideration  of  new 
activities. — (1)  Initiation  of  proceeding. 
The  Board  may  at  any  time,  on  its  own 
initiative  or  in  response  to  a  written 
request  from  any  person,  initiate  a 
proceeding  to  determine  whether  any 
activity  is  so  closely  related  to  banking 
or  managing  or  controlling  banks  as  to 
be  a  proper  incident  thereto. 

(2)  Requests  for  determination.  Any 
request  that  the  Board  consider  that  an 
activity  is  so  closely  related  to  banking 
or  managing  or  controlling  banks  as  to 
be  a  proper  incident  thereto  shall  be 
submitted  to  the  Board  in  writing  and 
shall  contain  evidence  that  the  proposed 
activity  is  so  closely  related  to  banking 
or  managing  or  controlling  banks  as  to 
be  a  proper  incident  thereto. 

(3)  Publication.  The  Board  shall 
publish  in  the  Federal  Register  notice 
that  it  is  considering  the  permissibility 
of  a  new  activity  and  invite  public 


comment  for  a  period  of  at  least  30 
calendar  days.  In  the  case  of  a  request 
submitted  under  paragraph  (b)  of  this 
section,  the  Board  may  determine  not  to 
publish  notice  of  the  request  if  the 
Board  determines  that  the  requester  has 
provided  no  reasonable  basis  for  a 
determination  that  the  activity  is  so 
closely  related  to  banking  or  managing 
or  controlling  banks  as  to  be  a  proper 
incident  thereto  and  notifies  the 
requester  of  that  determination. 

(4)  Comments  and  hearing  requests. 
Any  comment  and  any  request  for  a 
heairing  regarding  a  proposal  under  this 
section  shall  comply  with  the 
provisions  of  §  262.3(e)  of  the  Board's 
Rules  of  Procedure  (12  CFR  262.3(e)). 

$22S.28    Liat  of  parmlaaibla  nonbanking 
aclfwlilaa. 

(a)  Closely  related  nonbanking 
activities.  The  activities  listed  in 
paragraph  (b)  of  this  section  are  so 
closely  related  to  banking  or  managing 
or  controlling  banks  as  to  be  a  proper 
incident  thereto  and  may  be  engaged  in 
by  a  bank  holding  company  or  a 
subsidiary  thereof  in  accordance  with 
and  subject  to  the  requirements  of  this 
regulation. 

Tb)  Activities  determined  by  regulation 
to  be  permissible. —  (1)  Extending  credit 
and  servicing  loans.  Making,  acquiring, 
brokering  or  servicing  loans  or  other 
extensions  of  credit  (including  issuing 
letters  of  credit  and  accepting  drafts)  for 
the  company's  account  or  for  the 
account  of  others. 

(2)  Activities  related  to  extending 
credit.  Any  activity  usual  in  connection 
with  making,  acquiring,  brokering  or 
servicing  loans  or  other  extensions  of 
credit,  as  determined  by  the  Board.  The 
Board  has  determined  ihat  the  following 
activities  are  usual  in  connection  with 
making,  acquiring,  brokering  or 
servicing  loans  or  other  extensions  of 
credit: 

(i)  Real  estate  and  personal  property 
appraising.  Performing  appraisals  of  real 
estate  and  tangible  and  intangible 
personal  property,  including  securities. 

(ii)  Arranging  commercial  real  estate 
equity  financing.  Acting  as  intermediary 
for  the  financing  of  commercial  or 
industrial  income-producing  real  estate 
by  arranging  for  the  transfer  of  the  title, 
control  and  risk  of  such  a  real  estate 
project  to  one  or  more  investors,  if  the 
bank  holding  company  and  its  affifiates 
do  not  have  an  interest  in,  or  participate 
in  managing  or  developing,  a  real  estate 
project  for  which  it  arranges  equity 
financing,  and  do  not  promote  or 
sponsor  the  development  of  such 
property. 

(iii)  Check-guaranty  services. 
Authorizing  a  subscribing  merchant  to 


accept  personal  checks  tendered  by  the 
merchant's  customers  in  payment  for 
goods  and  services  and  purchasing  from 
the  merchant  validly  authorized  checks 
that  are  subsequently  dishonored. 

(iv)  Collection  agency  services. 
Collecting  overdue  accounts  receivable, 
either  retail  or  commercial. 

(v)  Credit  bureau  services. 
Maintaining  information  related  to  the 
credit  history  of  consumers  and 
providing  that  information  to  a  credit 
grantor  who  is  considering  a  borrower's 
appUcation  for  credit  or  who  has 
extended  credit  to  the  borrower. 

(vi)  Asset  management,  servicing,  and 
collection  activities.  Engaging  under 
contract  with  a  third  party  in  asset 
management,  servicing,  and  collection  ' 
for  assets  of  a  type  that  an  insiued 
depository  institution  may  originate  and 
own,  if  the  company  does  not  engage  in 
real  property  management  or  real  estate 
brokerage  services  as  part  of  these 
services. 

(vii)  Acquiring  debt  in  default. 
Acquiring  debt  that  is  in  default  at  the 
time  of  acquisition,  if  the  company: 

(A)  Divests  shares  or  assets  securing 
debt  in  default  that  are  not  permissible 
investments  for  bank  holding  companies 
within  the  time  period  required  for 
divestiture  of  property  acquired  in 
satisfaction  of  a  debt  previously 
contracted  under  §  225.12(b);* 

(B)  Stands  only  in  the  position  of  a 
creditor  and  does  not  purchase  equity  of 
obligors  of  debt  in  default  (other  than 
equity  that  may  be  collateral  for  such 
debt);  and 

(C)  Does  not  acquire  debt  in  default 
secured  by  shares  of  a  bank  or  bank 
holding  company. 

(viii)  Real-estate  settlement  servicing. 
Providing  real-estate  settlement 
services.' 

(3)  Leasing  personal  or  real  property. 
Leasing  personal  or  real  property  or 
acting  as  agent,  broker,  or  adviser  in 
leasi^  such  property  if: 

(i)  The  lease  is  on  a  nonoperating 
basis;  ^ 


'  AmM  management  services  include  acting  as 
agent  in  the  liquidation  or  sale  of  loans  and 
collateral  for  loans,  including  real  estate  and  other 
assets  acquired  through  foreclosure  or  in 
satistaction  of  debts  previously  contracted. 

'For  this  purpose,  the  divestiture  period  for 
property  begins  on  the  date  tliat  the  debt  is  acquired 
regardless  of  when  legal  title  to  the  property  is 
acquired 

'  For  purposes  of  this  section,  real-estate 
settlement  services  do  not  include  providing  title 
insurance  as  principal,  agent  or  broker. 

*For  purpoaes  of  the  leasing  of  automobiles,  the 
requirement  that  the  lease  be  on  a  nonoperating 
basis  means  that  the  hani  holding  company  may 
not,  directly  or  indirectly:  (1)  Provide  for  the 
servicing,  repair,  or  maintenance  of  the  leased 
vehicle  during  the  lease  term:  (2)  purchase  parts 
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(ii)  Th^  initial  term  of  the  lease  is  at 
least  90  days; 
(iii)  In  the  case  of  leases  involving  real 

property: 

(A)  At  the  inception  of  the  initial 
lease  the  pffect  of  the  transaction  will 
yield  a  reitum  that  will  compensate  the 
lessor  for  not  less  than  the  lessor's  full 
investment  in  the  property  plus  the 
estimated  total  cost  of  financing  the 
property  over  the  term  of  the  lease  from 
rental  payments,  estimated  tax  benefits 
and  the  estimated  residual  value  of  the 
property  at  the  expiration  of  the  initial 
lease;  an^ 

(B)  Thi  estimated  residual  value  of 
property  for  purposes  of  paragraph 
{b)(3)(iii)(A)  of  this  section  shall  not 
exceed  26  percent  of  the  acquisition  cost 
of  the  property  to  the  lessor. 

(4)  Optrating  nonbank  depository 
institutians — (i)  Industrial  banking. 
Owning,  controUing  or  operating  an 
industrial  bank,  Morris  Plan  bank,  or 
industrial  loan  company,  so  long  as  the 
institution  is  not  a  bank. 

(ii)  Operating  a  savings  association. 
Owning,  controUing  or  operating  a 
savings  association,  if  the  savings 
association  engages  only  in  deposit- 
taking  aotivities  and  lending  and  other 
activities  that  are  permissible  for  bank 
holding  companies  under  this  subpart 
C.  , 

(5)  Trust  company  functions. 
Performing  functions  or  activities  that 
may  be  performed  by  a  trust  company 
(includij|g  activities  of  a  fiduciary, 
agency,  <>r  custodial  nature),  in  the 
manner  authorized  by  federal  or  state 
law,  so  long  as  the  company  is  not  a 
bank  for, purposes  of  section  2(c)  of  the 
Bank  Heading  Company  Act. 

(6)  Fiiiancial  and  investment  advisory 
activities.  Acting  as  investment  or 
financial  advisor  to  any  person, 
including  (without  in  any  way  limiting 
the  foregoing):    . 

(i)  Serving  as  investment  adviser  (as 
defined  in  section  2(a)(20)  of  the 
Investment  Company  Act  of  1940, 15 
U.S.C.  8pa-2(a)(20)),  to  an  investment 
company  registered  imder  that  act, 
including  sponsoring,  organizing,  and 
managing  a  closed-end  investment 
company; 

(ii)  Famishing  general  economic 
information  and  advice,  general 
economic  statistical  forecasting  services 
and  industry  studies; 


(iii)  Providing  advice  in  connection 
with  mergers,  acquisitions,  divestitiues, 
joint  ventures,  leveraged  buyouts, 
recapitalizations,  capital  structurings, 
and  financing  transactions,  and 
conducting  financial  feasibility 
studies;' 

(iv)  Providing  information,  statistical 
forecasting  and  advice  with  respect  to 
any  transaction  in  foreign  exchange, 
forward  contracts,  options,  futures, 
swaps  or  similar  transactions; 

(v)  Providing  educational  courses,  and 
instructional  materials  to  consumers  on 
individual  financial  management 
matters;  and 

(vi)  Providing  tax-plaiming  and  tax- 
preparation  services  to  any  person. 

(7)  Agency  transactional  services  for 
customer  investments — (i)  Securities 
brokerage.  Providing  securities 
brokerage  services,  whether  alone  or  in 
combination  with  investment  advisory 
services,  and  incidental  activities 
(including  related  securities  credit 
activities  and  custodial  services),  if  the 
securities  brokerage  services  are 
restricted  to  buying  and  selling 
securities  solely  as  agent  for  the  account 
of  customers  and  do  not  include 
securities  underwriting  or  dealing. 

(ii)  Riskless  principal  transactions. 
Buying  and  selling  in  the  secondary 
market  all  types  of  securities  on  the 
order  of  customers  as  a  "riskless 
principal"  to  the  extent  of  engaging  in 
a  transaction  in  which  the  company, 
after  receiving  an  order  to  buy  (or  sell) 
a  security  from  a  customer,  purchases 
(or  sells)  the  security  for  its  own 
account  to  offset  a  contemporaneous 
sale  to  (or  purchase  from)  the  customer. 
This  does  not  include: 

(A)  Selling  bank-ineligible  securities* 
at  the  order  of  a  customer  that  is  the 
issuer  of  the  securities  or  selling  bank- 
ineligible  securities  in  any  transaction 
where  the  company  has  a  contractual 
agreement  to  place  the  securities  as 
agent  of  the  issuer; 

(B)  Acting  as  a  riskless  principal  in 
any  transaction  involving  a  bank- 
ineligible  security  for  which  the 
company  or  any  of  its  affiliates  makes  a 
market;' 


accessor 


and  accessories  in  bulk  or  for  an  individual  vehicle 
after  the  lessee  has  taken  delivery  of  the  vehicle:  (3) 
provide  fcr  the  loan  of  an  automobile  during 
servicing  ^f  the  leased  vehicle:  (4)  purchase 
insurance  for  the  lessee:  or  (5)  provide  for  the 
renewal  o|  the  vehicle's  license  merely  as  a  service 
to  the  lesa^  where  the  lessee  could  renew  the 
license  without  authorization  from  the  lessor.  The 
bank  holding  company  may  arrange  for  a  third  party 
to  provida  these  services  or  products. 


^Feasibility  studies  do  not  include  assisting 
management  with  the  planning  or  marketing  for  a 
given  project  or  providing  general  operational  (X 
management  advice. 

■  A  bank-ineligible  security  is  any  security  that  a 
State  member  benk  is  not  permitted  to  underwrite 
or  deal  in  under  12  U.S.C  24  and  335. 

*  A  company  or  its  affiliates  may  not  enter  quotes 
for  specific  bank-ineligible  securities  in  any  dealer 
quotation  system  in  connection  with  the  company's 
riskless  principal  transactions;  except  that  the 
company  or  its  affiliates  may  enter  "bid"  or  "aak" 
quotations,  or  publish  "offering  wanted"  or  "bid 
wanted"  notices  on  trading  systems  other  than 
NASDAQ  or  an  exchange,  if  company  or  its  affiliate 


(C)  Engaging  in  any  riskless  prindptd 
transaction  involving  any  bank- 
ineligible  security  carried  in  the 
inventory  of  the  company  or  any  of  its 
affiliates; 

(D)  Acting  as  riskless  principal  in  any 
transaction  on  behalf  of  any  U.S.  or 
foreign  affiliate  that  engages  in  bank- 
ineligible  securities  underwriting  and 
dealing. 

(iii)  Private  placement  services. 
Acting  as  agent  for  the  private 
placement  of  securities  in  accordance 
with  the  requirements  of  the  Seciuities 
Act  of  1933  (1933  Act)  and  the  rules  of 
the  Securities  and  Exchange 
Commission  (SEC)  if  the  company  does 
not  purchase  or  repurchase  for  its  own 
account  the  securities  being  placed,  or 
hold  in  inventory  unsold  portions  of 
issues  of  these  securities. 

(iv)  Futures  commission  merchant. 
Acting  as  a  futiues  commission 
merchant  (PCM)  for  unaffifiated  persons 
in  the  execution,  clearance,  or  execution 
and  clearance  of  futures  contracts  and 
options  on  futures  contracts  traded  on 
an  exchange  in  the  United  States  or 
abroad  if — 

(A)  The  activity  is  conducted  through 
a  separately  incorporated  subsidiary  of 
the  bank  holding  company,  which  may 
engage  in  activities  other  than  FCM 
activities; 

(B)  The  subsidiary  does  not  become  a 
clearing  member  of  any  exchange  or 
clearing  association  that  requires  the 
parent  corporation  of  the  clearing 
member  to  also  become  a  member  of 
that  exchange  or  clearing  association, 
luiless  a  waiver  of  the  requirement  is 
obtained;  and 

(C)  In  connection  with  clearing 
activities  in  which  the  subsidiary  does 
not  also  execute  the  transaction,  the 
clearing  subsidiary — 

[1]  Does  not  serve  as  a  primary  or 
qualifying  clearing  firm  for  the 
customer;  and 

[2]  Clears  trades  pursuant  to  customer 
and  other  agreements  that  grant  the 
subsidiary  the  right  to  decline  to  accept 
those  trades  that  the  subsidiary  has 
determined  present  imacceptable  risks. 

(v)  Other  transactional  services. 
Providing  to  customers  as  agent 
transactional  services  with  respect  to 
any.  transaction  described  in  paragraph 
(b)(8)  of  this  section,  that  the  company 
may  engage  in  for  its  own  accoimt 

(8)  Investment  transactions  as 
principal. — (i)  Underwriting  and  dealing 
in  government  obligations  and  money 
market  instruments.  Underwriting  and 
dealing  in  obligations  of  the  United 


does  not  enter  price  quotations  on  difierent  sides 
of  the  market  for  a  particular  security  duri^  any 
two  day  period. 
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States,  general  obligations  of  states  and 
their  political  subdivisions,  and  other 
obligations  that  state  member  banks  of 
the  Federal  Reserve  System  may  be 
authorized  to  underwrite  and  deal  in 
under  12  U.S.C.  24  and  335,  including 
banker's  acceptances  and  certificates  of 
deposit,  imder  the  same  limitations  as 
would  be  applicable  if  the  activity  were 
performed  by  the  bank  holding 
company's  subsidiary  member  banks  or 
its  subsidiary  nonmember  banks  as  if 
they  were  member  banks. 

(ii)  Trading  activities.  Engaging  as 
principal  for  the  account  of  the  bank 
holding  company  or  any  of  its  affiliates 
in  transactions  in: 

(A)  Foreign  exchange,  or 

(B)  Forward  contracts,  options, 
futures,  swaps,  and  similar  contracts, 
whether  traded  on  exchanges  or  not,  on 
any  financial  asset  (including  gold, 
silver,  platinum  or  palladium), 
nonfinancial  asset,  or  group  or  index  of 
value  thereof,  other  than  a  bank 
ineligible  security,'"  if: 

(2)  A  state  member  bank  is  authorized 
to  invest  in  the  asset  underlying  the 
contract: 

(2)  The  contract  requires  cash 
settlement;  or 

(3)  The  contract  allows  for 
assignment,  termination  or  offset  prior 
to  delivery  or  expiration  and  the 
company  makes  every  reasonable  effort 
to  avoid  taking  or  making  deUvery. 

(iii)  Buying  and  selling  bullion  and 
related  activities.  Buying  and  selling 
gold,  silver,  platinum  and  palladium 
bars,  rounds,  bullion  and  coins  for  the 
company's  own  account  and  the 
accoiuit  of  others  and  providing 
incidental  services  such  as  arranging  for 
the  storage,  safe  custody,  assaying  and 
shipment  of  gold,  silver,  platinum  and 
palladium. 

(9)  Management  consulting  and 
counseling  activities. — (i)  Management 
consulting.  (A)  Providing  management 
consulting  advice:" 

[1)  On  any  matter  to  unaffiliated 
depository  institutions,  including 
commercial  banks,  savings  and  loan 
associations,  savings  banks,  credit 
imions,  industrial  banks,  Morris  Plan 
banks,  cooperative  banks,  industrial 
loan  companies,  trust  companies  and 
branches  or  agencies  of  foreign  banks; 


'°A  bank-ineligible  security  is  any  security  that 
a  State  member  bank  is  not  permitted  to  underwrite 
or  deal  in  under  12  JU.S.C.  24  and  335. 

I '  In  performing  this  activity,  bank  holding 
companies  are  not  authorized  to  perform  tasks  or 
operations  or  provide  services  to  client  institutions 
either  on  a  daily  or  continuing  basis,  except  as 
necessary  to  instruct  the  client  institution  on  how 
to  perform  such  services  for  itself.  See  also  the 
Board's  interpretation  of  bank  management 
consulting  advice  (12  CFR  225.131). 


(2)  On  any  financial,  economic, 
accoimting  or  audit  matter  to  any  other 
company. 

(B)  A  company  conducting 
management  consulting  activities  under 
this  subparagraph  and  any  affiUate  of 
such  company  may  not — 

(1)  Own  or  control,  directly  or 
indirectly,  more  than  5  percent  of  the 
voting  securities  of  the  client 
institution;  and 

(2)  Allow  a  management  official,  as 
defined  in  12  CFR  212.2(h),  of  the 
company  or  any  of  its  affiliates  to  serve 
as  a  management  official  of  the  client 
institution,  except  where  such 
interlocking  relationship  is  permitted 
pursuant  to  an  exemption  granted  under 
12  CFR  212.4(b)  or  otherwise  permitted 
by  the  Board. 

(C)  A  company  conducting 
management  consulting  activities  may 
provide  management  consulting 
services  to  customers  not  described  in 
paragraph  (b)(9)(i)(A){l)  of  this  section 
or  regarding  matters  not  described  in 
paragraph  (b)(9)(i)(A)(2)  if  the  total 
annual  revenue  derived  from  those 
management  consulting  services  does 
not  exceed  30  percent  of  the  company's 
total  aimual  revenue  derived  from 
management  consulting  activities. 

[ii)Employee  benefits  consulting 
services.  Providing  consulting  services 
to  employee  benefit,  compensation  and 
insurance  plans,  including  designing 
plans,  assisting  in  the  implementation 
of  plans,  providing  administrative 
services  to  plans,  and  developing 
employee  communication  programs  for 
plans. 

(iii)  Career  counseling  services. 
Providing  career  coimseling  services  to: 

(A)  A  financial  organization  '^  and 
individuals  currently  employed  by,  or 
recently  displaced  from,  a  financial 
organization; 

(B)  Individuals  who  are  seeking 
employment  at  a  financial  organization; 
and 

(C)  Individuals  who  are  currently 
employed  in  or  who  seek  positions  in 
the  finance,  accoimting  and  audit 
departments  of  any  company. 

(10)  Support  services. — (i)  Courier 
services.  Providing  courier  services 

for — 

(A)  Checks,  commercial  papers, 
documents,  and  written  instruments 
(excluding  currency  or  bearer-type 
negotiable  instruments)  that  are 
exchanged  among  banks  and  financial 
institutions;  and 


(B)  Audit  and  accounting  media  of  a 

banking  or  financial  nature  and  other 
business  records  and  documents  used  in 
processing  such  media. '^ 

(ii)  Printing  and  selling  MICR-encoded 
items.  Printing  and  seUing  checks  and 
related  documents,  including  corporate 
image  checks,  cash  tickets,  voucher 
chedu,  deposit  slips,  savings 
withdrawal  packages,  and  other  forms 
that  require  Magnetic  Ink  Character 
Recognition  (MICR)  encoding. 

(11)  Insurance  agency  and 
underwriting. — (i)  Credit  insurance. 
Acting  as  principal,  agent,  or  broker  for 
insurance  (including  home  mortgage 
redemption  insurance)  that  is — 

(A)  directly  related  to  an  extension  of 
credit  by  the  bank  holding  company  or 
any  of  its  subsidiaries;  and 

(B)  limited  tb  ensuring  the  repayment 
of  the  outstanding  balance  due  on  the 
extension  of  credit  '*  in  the  event  of  the 
death,  disability,  or  involimtary 
unemployment  of  the  debtor. 

(ii)  Finance  company  subsidiary. 
Acting  as  agent  or  broker  for  insurance 
directly  related  to  an  extension  of  credit 
by  a  finance  company  '*  that  is  a 
subsidiary  of  a  bank  holding  company, 
if: 

(A)  The  insurance  is  limited  to 
ensuring  repayment  of  the  outstanding 
balance  on  such  extension  of  credit  in 
the  event  of  loss  or  damage  to  any 
property  used  as  collateral  for  the 
extension  of  credit;  and 

(B)  The  extension  of  credit  is  not  more 
than  $10,000,  or  $25,000  if  it  is  to 
finance  the  purchase  of  a  residential 
manufactured  home  '*  and  the  credit  is 
secured  by  the  home;  and 

(C)  The  appUcant  commits  to  notify 
borrowers  in  writing  that: 

(1)  They  are  not  required  to  purchase 
such  insurance  from  the  applicant; 

(2)  Such  insurance  does  not  insure 
any  interest  of  the  borrower  in  the 
collateral;  and 


"The  term  financial  organization  refers  to 
insured  depository  institution  holding  companies 
and  their  subsidiaries,  other  than  nonbenking 
affiliates  of  diversified  savings  and  loan  holding 
companies  that  engage  in  activities  not  permissible 
under  section  4(c)(8)  of  the  Bank  Holding  Company 
Act  (12  U.S.C  1842(c)(8)). 


■> See  also  the  Board's  interpretation  on  courier 
activities  (12  CFR  225.129),  which  sets  forth 
conditions  for  bank  holding  company  entry  into  the 
activity. 

'*  "Extension  of  credit"  includes  direct  loans  to 
borrowers,  loans  purchased  from  other  lenders,  and 
leases  of  real  or  personal  property  so  long  as  the 
leases  are  nonoperating  and  full-payout  leases  that 
meet  the  requirements  of  paragraph  (b)(5)  of  this 
section. 

■>  "Finance  company"  includes  all  non-deposit- 
taking  financial  institutions  that  engage  in  a 
significant  degree  of  consumer  lending  (excluding 
lending  secured  by  first  mortgages)  and  all  financial 
institutions  specifically  defined  by  individual  sUtes 
as  finance  companies  and  that  engage  in  a 
significant  degree  of  consumer  lending. 

I*  These  limitations  increase  at  the  end  of  each 
calendar  year,  beginning  with  1982,  by  the 
percentage  increase  in  the  Consumer  Price  Index  for 
Urban  Wage  Earners  and  Clerical  Workers 
published  by  the  Bureau  of  Labor  Statistics. 
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(3)  The  applicant  will  accept  more 
comprehensiv*  property  insiirance  in 
place  of  such  ainele-interest  insurance. 

(iii)  Insurance  m  small  towns. 
Engaging  in  any  insurance  agency 
activity  in  a  place  where  the  bank 
holding  company  or  a  subsidiary  of  the 
bank  holding  oompany  has  a  lending 
ofBce  and  that: 

(A)  Has  a  population  not  exceeding 
5,000  (as  shown  in  the  preceding 
decennial  census);  or 

(B)  Has  inadeqiiate  insurance  agency 
facilities,  as  determined  by  the  Board, 
after  notice  and  opportimity  for  hearing. 

(iv)  InsuranoB-agency  activities 
conducted  on  May  1, 1982.  F-ngaging  in 
any  specific  insurance-agency  activity ''' 
if  the  bank  holding  company,  or 
subsidiary  conducting  the  specific 
activity,  conducted  such  activity  on 
May  1, 1982.  (4  received  Board  approval 
to  conduct  such  activity  on  or  before 
May  1, 1982.I*  A  bank  holding  company 
or  subsidiary  engaging  in  a  specific 
insurance  agency  activity  imder  this 
clause  may: 

(A)  Engage  in  such  specific  insurance 
agency  activity  only  at  locations — 

{1)  in  the  stale  in  which  the  bank 
holding  company  has  its  principal  place 
of  business  (as  defined  in  12  U.S.C 
1842(d)): 

(2)  In  any  state  or  states  immediately 
adjacent  to  such  state;  and 

(3)  In  any  state  in  which  the  specific 
insiirance-agency  activity  was 
conducted  (or  was  approved  to  be 
conducted)  by  $uch  bank  holding 
company  or  subsidiary  thereof  or  by  any 
other  subsidiary  of  such  bank  holding 
company  on  Mav  1, 1982;  and 

(B)  Provide  otner  insurance  coverages 
that  may  become  available  after  May  1 , 
1982,  so  long  as  those  coverages  insure 
against  the  typas  of  risks  as  (or  are 
otherwise  functionally  equivalent  to) 
coverages  sold  or  approved  to  be  sold  on 
May  1.  1982,  by  such  bank  holding 
company  or  subsidiary. 

(v)  Supenrisian  of  retail  insurance 
agents:  Supervising  on  behalf  of 
insurance  imderwriters  the  activities  of 
retail  insurance  agents  who  sell — 


"Nothing  contained  in  thia  provision  shall 
preclude  a  bank  holding  company  subsidiary  that 
is  authorized  to  engage  in  a  specific  insurance- 
agency  activity  und«r  this  clause  from  continuing 
to  engage  in  the  particular  activity  after  merger  *^th 
an  affiliate,  if  the  marger  is  for  legitimate  business 
purposes  and  prior  ^otice  has  been  provided  to  the 
Board.  ; 

■■For  the  purpoaet  of  this  paragraph,  activities 
engaged  in  on  May  1 1982.  include  activities 
carried  on  subsequently  as  the  result  of  an 
application  to  engage  in  such  activities  pending 
before  the  Board  on  May  1,  1962,  and  approved 
subsequently  by  the  Board  or  as  the  result  of  the 
acquisition  by  such  company  pursuant  to  a  binding 
written  contract  entared  into  on  or  before  May  1, 
1982,  of  another  conpany  engaged  in  such 
activities  at  the  timeiof  the  acquisitioa. 


(A)  Fidelity  insurance  and  property 
and  casualty  insurance  on  the  real  and 
personal  property  used  in  the  operations 
of  the  1     k  holding  company  or  its 
subs  d'    Aes;and 

(P ;  ..lioup  insurance  that  protects  the 
employees  of  the  bank  holding  company 
or  its  subsidiaries. 

(vi)  Small  bank  holding  companies. 
Engaging  in  any  insurance-agency 
activity  if  the  bank  holding  company 
has  total  consolidated  assets  of  $50 
million  or  less.  A  bank  holding 
company  performing  insurance-agency 
activities  under  this  paragraph  may  not 
engage  in  the  sale  of  life  insiirance  or 
aimuities  except  as  provided  in 
paragraphs  (b)(ll)  (i)  and  (iii)  of  this 
section,  and  it  may  not  continue  to 
engage  in  insiirance-agency  activities 
pursuant  to  this  provision  more  than  90 
days  after  the  end  of  the  quarterly 
reporting  period  in  which  total  assets  of 
the  holding  company  and  its 
subsidiaries  exceed  $50  million. 

(vii)  Insurance-agency  activities 
conducted  before  1971.  Engaging  in  any 
insurance-agency  activity  performed  at 
any  location  in  the  United  States 
directly  or  indirectly  by  a  bank  holding 
company  that  was  engaged  in  insurance- 
agency  activities  prior  to  January  1, 
1971,  as  a  consequence  of  approval  by 
the  Board  prior  to  January  1, 1971. 

(12)  Community  development 
activities— (i)  Financing  and  investment 
activities.  Making  equity  and  debt 
investments  in  corporations  or  projects 
designed  primarily  to  promote 
community  welfare,  such  as  the 
economic  rehabilitation  and 
development  of  low-income  areas  by 
providing  housing,  services,  or  jobs  for 
residents. 

(ii)  Advisory  activities.  Providing 
advisory  and  related  services  for 
programs  designed  primarily  to  promote 
community  welfare. 

(13)  Money  orders,  savings  bonds,  and 
traveler's  checks.  The  issuance  and  sale 
at  retail  of  money  orders  and  similar 
consumer-type  payment  instruments; 
the  sale  of  U.S.  savings  bonds;  and  the 
issuance  and  sale  of  traveler's  checks. 

(14)  Data  processing,  (i)  Providing  to 
others  data  processing  and  data 
transmission  services,  facilities 
(including  data  processing  and  data 
transmission  hardware,  software, 
docimientation  or  operating  persoimel), 
data  bases,  advice  and  access  to  such 
services,  facilities,  or  data  bases  by  any 
technological  means,  if: 

(A)  The  data  to  be  processed  or 
furnished  are  financial,  banking,  or 
economic;  and 

(B)  The  hardware  provided  in 
connection  therewith  is  offered  only  in 
conjunction  with  software  designed  and 


mariceted  for  the  processing  and 
transmission  of  financial,  banking,  or 
economic  data,  and  where  the  general 
purpose  hardware  does  not  constitute 
more  than  30  percent  of  the  cost  of  any 
packaged  offering. 

(ii)  A  company  conducting  data 
processing  and  data  transmission 
activities  may  conduct  data  processing 
and  data  transmission  activities  not 
described  in  paragraph  (b)(14)(i)(A)  of 
this  section  if  the  total  annual  revenue 
derived  from  those  data  processing  and 
data  transmission  activities  does  not 
exceed  30  percent  of  the  company's 
total  annual  revenues  derived  from  data 
processing  and  data  transmission 
activities. 

5.  Subpart  E  is  revised  to  read  as 
follows: 

Subpart  E— Change  In  Bank  Control 

225.41  Transactions  requiring  prior  notice. 

225.42  Transactions  not  Toquiring  prior 
notice. 

225.43  Procedures  for  filing,  processing, 
publishing  and  acting  on  notices. 

225.44  Reporting  of  stodc  loans. 

SubfMrt  E— Change  in  Bank  Control 
i  22S.41    Transactions  rsqulrtng  prior 


(a)  Prior  notice  requirement.  Any 
person  acting  directly  or  indirectly,  or 
through  or  in  concert  with  one  or  more 
persons,  shall  give  the  Board  60  days 
written  notice,  as  specified  in  §  225.43 
of  this  subpart,  before  acquiring  control 
of  a  state  member  bank  or  bank  holding 
company,  unless  the  acquisition  is 
exempt  under  §  225.42. 

(b)  Definitions.  For  purposes  of  this 
subpart: 

(1)  Acquisition  includes  a  purchase, 
assignment,  transfer,  or  pledge  of  voting 
securities,  or  an  increase  in  percentage 
ownership  of  a  state  member  bank  or  a 
bank  holding  company  resulting  fit>m  a 
redemption  of  voting  securities. 

(2)  Acting  in  concert  includes 
knowing  participation  in  a  joint  activity 
or  parallel  action  towards  a  common 
goal  of  acquiring  control  of  a  state 
member  bank  or  bank  holding  company 
whether  or  not  pursuant  to  an  express 
agreement. 

(3)  Zmmed/ate /omiTy  includes  a 
person's  father,  mother,  stepfather, 
stepmother,  brother,  sister,  stepbrother, 
stepsister,  son,  daughter,  stepson, 
stepdaughter,  grandparent,  grandson, 
granddaughter,  father-in-law,  mother-in- 
law,  brother-in-law,  sister-in-law,  son- 
in-law,  daughter-in-law,  the  spouse  of 
any  of  the  foregoing,  and  the  person's 
spouse. 

(c)  Acquisitions  requiring  prior 
notice.— -{1)  Acquisition  of  control.  The 
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acquisition  of  voting  securities  of  a  state 
member  bank  or  ba^  holding  company 
constitutes  the  acquisition  of  control 
imder  the  Bank  Control  Act,  requiring 
prior  notice  to  the  Board,  if, 
immediately  after  the  transaction,  the 
acquiring  person  (or  persons  acting  in 
concert)  will  own,  control,  or  hold  with 
power  to  vote  25  percent  or  more  of  any 
class  of  voting  securities  of  the 
institution. 

(2)  Rebuttable  presumption  of  control. 
The  Board  presumes  that  an  acquisition 
of  voting  securities  of  a  state  member 
bank  or  bank  holding  company 
constitutes  the  acquisition  of  control 
under  the  Bank  Control  Act,  requiring 
prior  notice  to  the  Board,  if, 
immediately  after  the  transaction,  the 
acquiring  person  (or  persons  acting  in 
concert)  will  own,  control,  or  hold  with 
power  to  vote  10  percent  or  more  of  any 
class  of  voting  seciuities  of  the 
institution,  and  if: 

(i)  The  institution  has  registered 
securities  imder  section  12  of  the 
Securities  Exchange  Act  of  1934  (15 
U.S.C.  781);  or 

(ii)  No  other  person  will  own,  control 
or  hold  the  power  to  vote  a  greater 
percentage  of  that  class  of  voting 
securities  immediately  after  the 
transaction.' 

(d)  Rebuttable  presumption  of 
concerted  action.  The  following  persons 
shall  be  presumed  to  be  acting  in 
concert  for  pxirposes  of  this  subpart: 

(1)  A  company  and  any  controlling 
shareholder,  partner,  trustee,  or 
management  official  of  such  company  if 
both  the  company  and  the  person  own 
voting  securities  of  the  state  member 
bank  or  bank  holding  company; 

(2)  An  individual  and  the  individual's 
immediate  family; 

(3)  Companies  imder  common 
control; 

(4)  Persons  who  are  parties  to  any 
agreement,  contract,  imderstanding, 
relationship,  or  other  arrangement, 
whether  written  or  otherwise,  regarding 
the  acquisition,  voting,  or  transfer  of 
control  of  voting  securities  of  a  state 
member  bank  or  bank  holding  company, 
other  than  through  a  revocable  proxy  as 
described  in  §  225.42(a)(5)  of  this 
subpart; 

(5)  Persons  that  have  made,  or 
propose  to  make,  a  joint  filing  under 
sections  13  or  14  of  the  Securities 
Exchange  Act  of  1934  (15  U.S.C.  78m  or 
78n),  and  the  rules  promulgated 


■  If  two  or  more  persons,  not  acting  in  concert, 
each  propose  to  acquire  simultaneously  equal 
percentages  of  10  percent  or  more  of  a  class  of 
voting  securities  of  the  state  member  bank  or  bank 
holding  company,  each  such  person  must  file  prior 
notice  to  the  Board. 


thereunder  by  the  Sepurities  and 
Exchange  Commission;  and 

(6)  A  person  and  any  trust  for  which 
such  person  serves  as  trustee. 

(e)  Acquisitions  of  loans  in  default. 
The  Board  presumes  an  acquisition  of  a 
loan  in  default  that  is  secured  by  voting 
seciuities  of  a  state  member  bank  or 
bank  holding  company  to  be  an 
acquisition  of  the  underlying  securities 
for  purposes  of  this  section. 

(1)  Ckher  transactions.  Transactions 
other  than  those  set  forth  in  paragraph 
(c)  of  this  section  resulting  in  a  person's 
control  of  less  than  25  percent  of  a  class 
of  voting  securities  of  a  state  member 
bank  or  bank  holding  company  are  not 
deemed  by  the  Board  to  constitute 
control  for  purposes  of  the  Bank  Control 
Act. 

(g)  Rebuttal  of  presumptions.  Prior 
notice  to  the  Board  is  not  required  for 
any  acquisition  of  voting  securities 
under  the  presumption  of  control  set 
forth  in  this  section,  if  the  Board  finds 
that  the  acquisition  will  not  result  in 
control.  The  Board  will  afford  any 
person  seeking  to  rebut  a  presumption 
in  this  section  an  opportunity  to  present 
views  in  writing  or,  if  appropriate, 
orally  before  its  designated 
representatives  at  an  informal 
conference. 

§  225.42    Transactions  not  requiring  prior 
notice. 

(a)  Exempt  transactions.  The 
following  transactions  do  not  require 
notice  to  the  Board  imder  this  subpart: 

(1)  Existing  control  relationships.  The 
acquisition  of  additional  voting 
securities  of  a  state  member  bank  or 
bank  holding  company  by  a  jjerson  who: 

(i)  Continuously  since  March  9, 1979 
(or  since  that  institution  commenced 
business,  if  later),  held  power  to  vote  25 
percent  or  more  of  any  class  of  voting 
securities  of  that  institution;  or 

(ii)  is  presumed,  under  §  225.41(c)(2) 
of  this  subpart,  to  have  controlled  the 
institution  continuously  since  March  9, 
1979,  if  the  aggregate  amount  of  voting 
securities  held  does  not  exceed  25 
percent  or  more  of  any  class  of  voting 
securities  of  the  institution  or,  in  other 
cases,  where  the  Board  determines  that 
the  person  has  controlled  the  bank 
continuously  since  March  9, 1979; 

(2)  Increase  of  previously  authorized 
acquisitions.  Unless  the  Board  or  the 
Reserve  Bank  otherwise  provides  in 
writing,  the  acquisition  of  additional 
shares  of  a  class  of  voting  securities  of 
a  state  member  bank  or  bank  holding 
company  by  any  person  (or  persons 
acting  in  concert)  who  has  lawfully 
acquired  and  maintained  control  of  the 
institution  (for  purposes  of  §  225.41(c) 
of  this  subpart)  after  complying  with  the 


procedures  and  receiving  approval  to 
acquire  voting  securities  of  the 
institution  under  this  subpart  or  in 
connection  with  an  application 
approved  under  section  3  of  the  BHC 
Act  (12  U.S.C.  1842;  §  225.11  of  subpart 
B  of  this  part)  or  section  18(c)  of  the 
Federal  Deposit  Insurance  Act  (Bank 
Mercer  Act,  12  U.S.C.  1828(c)); 

[3]  Acquisitions  subject  to  approval 
under  BHC  Act  or  Bank  Merger  Act.  Any 
acquisition  of  voting  securities  subject 
to  approval  under  section  3  of  the  BHC 
Act  (12  U.S.C.  1842;  §  225.11  of  subpart 
B  of  this  part),  or  section  18(c)  of  the 
Federal  Deposit  Lisurance  Act  (Bank 
Mercer  Act,  12  U.S.C.  1828(c)). 

(4)  Transactions  exempt  under  BHC 
Act.  Any  transaction  described  in 
sections  2(a)(5),  3(a)(A),  or  3(a)(B)  of  the 
BHC  Act  (12  U.S.C.  1841(a)(5), 
1842(a)(A).  and  1842(a)(B)),  by  a  person 
described  in  those  provisions; 

(5)  Proxy  solicitation.  The  acquisition 
of  the  power  to  vote  securities  of  a  state 
member  bank  or  bank  holding  company 
through  receipt  of  a  revocable  proxy  in 
connection  with  a  proxy  solicitation  for 
the  purposes  of  conducting  business  at 
a  regular  or  special  meeting  of  the 
institution,  if  the  proxy  terminates 
within  a  reasonable  period  after  the 
meeting; 

(6)  Stock  dividends.  The  receipt  of 
voting  securities  of  a  state  member  bank 
or  bank  holding  company  through  a 
stock  dividend  or  stock  split  if  the 
proportional  interest  of  the  recipient  in 
the  institution  remains  substantially  the 
same;  and 

(7)  Acquisition  of  foreign  banking 
organization.  The  acquisition  of  voting 
securities  of  a  qualifying  foreign 
banking  organization.  (This  exemption 
does'fiot  extend  to  the  reports  and 
information  required  under  paragraphs 
9, 10,  and  12  of  the  Bank  Control  Act 
(12  U.S.C.  1817(j)  (9),  (10),  and  (12)  and 
§  225.44  of  this  subpart.) 

(b)  Prior  notice  exemption.  (1)  The 
following  acquisitions  of  voting 
securities  of  a  state  member  bank  or 
bank  holding  company,  which  would 
otherwise  require  prior  notice  under 
this  subpart,  are  not  subject  to  the  prior 
notice  requirements  if  the  acquiring 
person  notifies  the  appropriate  Reserve 
Bank  within  90  calendar  days  after  the 
acquisition  and  provides  any  relevant 
information  requested  by  the  Reserve 
Bank: 

(i)  The  acquisition  of  voting  securities 
through  inheritance; 

(ii)  The  acquisition  of  voting 
securities  as  a  bona  fide  ah;  and 

(iii)  The  acquisition  ofvoting 
securities  in  satisfection  of  a  debt 
previously  contracted  (DPC)  in  good 
faith. 


47278  Federal  Register  /  Vol.  61,  No.  174  /  Friday,  September  6,  1996  /  Proposed  Rules 


(2)  The  folldwing  acquisitions  of 
voting  securities  of  a  state  member  bank 
or  bank  holding  company  which  would 
otherwise  require  prior  notice  under 
this  subpart  are  not  subject  to  the  prior 
notice  requirements  if  the  acquiring 
person  does  nc>t  reasonably  have 
advance  knowledge  of  the  transaction, 
and  provides  the  written  notice  required 
under  §  225.43  to  the  appropriate 
Reserve  Bank  within  90  calendar  days 
after  the  transaction  occurs: 

(i)  The  acquisition  of  voting  securities 
resulting  from  a  redemption  of  voting 
securities  by  the  issuing  bank  or  bank 
holding  comp«ny;  and 

(ii)  the  acquisition  of  voting  seciirities 
as  a  result  of  actions  (including  the  sale 
of  seciuities]  by  any  third  party  that  is 
not  within  the  control  of  the  acquiror. 

(3)  Nothing  in  paragraphs  (b)(1)  or 
(b)(2)  of  this  section  limits  the  authority 
of  the  Board  to  disapprove  a  notice 
pursuant  to  §  325.43(h)  of  this  subpart 

f  22S.43    Procadurae  for  fUlng,  procmsing, 
publishing,  and  acting  on  notiocBi 

(a)  Filing  notice.  (1)  A  notice  required 
under  this  subpart  shall  be  filed  with 
the  appropriate  Reserve  Bank  and  shall 
contain  all  the  information  required  by 
paragraph  6  of  the  Bank  Control  Act  (12 
U.S.C.  1817{j)(6)).  or  prescribed  in  the 
designated  Bo4rd  form. 

(2)  The  Board  may  waive  any  of  the 
informational  requirements  of  the  notice 
if  the  Board  dotermines  that  it  is  in  the 
public  interest. 

(3)  A  notificant  must  notify  the  ' 
appropriate  Reserve  Bank  or  the  Board 
immediately  of  any  material  changes  in 
a  notice  submitted  to  the  Reserve  Bank, 
including  changes  in  financial  or  other 
conditions. 

(4)  When  th9  acquiring  person  i«  an 
individual,  or  group  of  individuals 
acting  in  concert,  the  requirement  to 
provide  personal  financial  data  may  be 
satisfied  by  a  current  statement  of  assets 
and  liabihties  tnd  an  income  siunmary, 
as  required  in  the  designated  Board 
form,  together  ivith  a  statement  of  any 
material  chants  since  the  date  of  the 
statement  or  summary.  The  Reserve 
Bank  or  the  Board,  nevertheless,  may 
request  additicaial  information  if 
appropriate. 

(o)  Acceptance  of  notice.  The  60-day 
notice  period  specified  in  §  225.41  of 
this  subpart  shall  commence  on  the  date 
of  receipt  of  a  complete  notice.  The 
Reserve  Bank  ^lall  notify  the  person  or 
persons  submitting  a  notice  under  this 
subpart  in  writing  of  the  date  the  notice 
is  or  was  complete  and  thereby  accepted 
for  processing.  The  Reserve  Bank  or  the 
BoaJd  may  request  additional  relevant 
information  at  any  time  after  the  date  of 
acceptance. 


(c)  Publication — (1)  Newspaper 
announcement.  Any  person(s)  filing  a 
notice  under  this  subpart  must  publish, 
in  a  form  prescribed  by  the  Board,  an 
announcement  soliciting  public 
comment  on  the  proposed  acquisition. 
The  announcement  shall  be  published 
in  a  newspaper  of  general  circulation  in 
the  community  in  which  the  head  office 
of  the  state  member  bank  to  be  acquired 
is  located  or,  in  the  case  of  a  proposed 
acquisition  of  a  bank  holding  company, 
in  the  community  in  which  its  head 
office  is  located  and  in  the  community 
in  which  the  head  office  of  each  of  its 
subsidiary  banks  is  located.  The 
announcement  must  be  published  no 
earlier  than  30  calendar  days  prior  to 
the  filing  of  the  notice  with  the 
appropriate  Reserve  Bank  and  no  later 
than  10  calendar  days  after  the  filing 
date,  and  the  publisher's  affidavit  of  a 
publication  must  be  provided  to  the 
appropriate  Reserve  Bank. 

(2)  Contents  of  newspaper 
announcement.  The  newspaper 
announcement  shall  state: 

(i)  The  name  of  each  person  identified 
in  the  notice  as  a  proposed  acquiror  of 
the  bank  or  bank  holding  company; 

(ii)  The  name  of  the  bank  or  bank 
holding  com{>any  to  be  acquired, 
including,  in  the  case  of  a  bank  holding 
company,  the  name  of  each  of  its 
subsidiary  banics;  and 

(ill)  A  statement  that  interested 
persons  may  submit  comments  on  the 
notice  to  the  Board  or  the  appropriate 
Reserve  Bank  for  a  period  of  20  days  or 
such  shorter  period  as  may  be  provided 
ptirsuant  to  paragraph  (c)(5)  of  this 
section. 

(3)  Federal  Register  announcement. 
The  Board  will,  upon  filing  of  a  notice 
under  this  subpart,  publish 
annoiuicement  in  the  Federal  Register 
of  receipt  of  the  notice.  The  Fed.eral 
Register  announcement  will  contain  the 
information  required  under  paragraphs 
(c)(2)(i)  and  (c)(2)(ii)  of  this  section  and 
a  statement  that  interested  persons  may 
submit  OHnments  on  the  proposed 
acqmsition  for  a  period  of  15  calendar 
days  or  such  shorter  period  as  may  be 
provided  pursuant  to  paragraph  (c)(5)  of 
this  section.  The  Board  may  waive 
publication  in  the  Federal  Register  if 
the  Board  determines  that  su(^  action  is 
appropriate. 

(4)  Delay  of  publication.  The  Board 
may  permit  delay  in  the  publication 
required  under  paragraphs  (c)(1)  and 
(c)(3)  of  this  section  if  the  Board 
determines,  for  good  cause  shown,  that 
it  is  in  the  public  interest  to  grant  such 
a  delay.  Requests  for  delay  of 
publication  may  be  submitted  to  the 
appropriate  Reserve  Bank. 


(5)  Shortening  or  waiving  notice.  The 
Board  may  shorten  or  waive  the  public 
comment  requirements  or  this 
paragraph,  waive  the  newspaper 
publication  requirements  of  this 
paragraph,  or  act  on  a  notice  before  the 
expiration  of  a  public  comment  period, 
if  it  determines  in  writing  either  that  an 
emergency  exists  or  that  disclosure  of 
the  notice,  solicitation  of  public 
comment,  or  delay  imtil  expiration  of 
the  public  comment  period  would 
seriously  threaten  the  safety  or 
soundness  of  the  bank  or  bank  holding 
company  to  be  acquired. 

(6)  Consideration  of  public  comments. 
in  acting  upon  a  notice  filed  under  this 
subpart,  the  Board  shall  consider  all 
public  comments  received  in  writing 
within  the  period  specified  in  the 
newspaper  or  Federal  Register 
annoimcement,  whichever  is  later.  At 
the  Board's  option,  comments  received 
after  this  period  may,  but  need  not.  be 
considered. 

(7)  Standing.  No  person  (other  than 
the  acquiring  person)  who  submits 
comments  or  information  on  a  notice 
filed  imder  this  subpart  shall  thereby 
become  a  party  to  the  proceeding  or 
acquire  any  standing  or  right  to 
participate  in  the  Board's  consideration 
of  the  notice  or  to  appeal  or  otherwise 
contest  the  notice  or  the  Board's  action 
regarding  the  notice. 

(d)  Time  period  for  Board  action — (1) 
Consununatio/i  of  acquisition,  (i)  The 
notificant(s)  may  consiunmate  the 
proposed  acquisition  60  days  after 
submission  to  the  Reserve  Bank  of  a 
complete  notice  under  paragraph  (a)  of 
this  section,  imless  within  that  period 
the  Board  disapproves  the  proposed 
acquisition  or  extends  the  60-day  period 
as  provided  luider  paragraph  (d)(2)  of 
this  section. 

(ii)  The  notificant(s)  may  consummate 
the  proposed  transaction  before  the 
expiration  of  the  60-day  period  if  the 
Board  notifies  the  notificant(s)  in 
writing  of  the  Board's  intention  not  to 
disapprove  the  acquisition. 

(2)  Extensions  of  time  period. 

(i)  The  Board  may  extend  the  60-day 
period  in  paragraph  (d)(1)  of  this  section 
for  an  additional  30  days  by  notifying 
the  acquiring  person(s). 

(ii)  The  Board  may  further  extend  the 
period  during  which  it  may  disapprove 
a  notice  for  two  additional  periods  of 
not  more  than  45  days  each  if  the  Board 
determines  that: 

(A)  Any  acquiring  peraon  has  not 
furnished  all  the  information  required 
under  paragraph  (a)  of  this  section; 

(B)  Any  material  information 
submitted  is  substantially  inaccurate; 

(C)  The  Board  is  imable  to  complete 
the  investigation  of  an  acquiring  person 
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because  of  inadequate  cooperation  or 
delay  by  that  person;  or 

(Dj  Additional  time  is  needed  to 
investigate  and  determine  that  no 
acquiring  person  has  a  record  of  failing 
to  comply  with  the  requirements  of  the 
Bank  Searcy  Act,  subchapter  II  of 
chapter  53  of  Title  31,  United  States 
Code. 

(iii)  If  the  Board  extends  the  time 
period  under  this  paragraph,  it  shall 
notify  the  acquiring  person(s]  of  the 
reasons  therefore  and  shall  include  a 
statement  of  the  information,  if  any, 
deemed  incomplete  or  inaccurate. 

(e)  Advice  to  bank  supervisory 
agencies.  (1)  Upon  accepting  a  notice 
relating  to  acquisition  of  securities  of  a 
state  member  bank,  the  Reserve  Bank 
shall  send  a  copy  of  the  notice  to  the 
appropriate  state  bank  supervisor, 
which  shall  have  30  calendar  days  from 
the  date  the  notice  is  sent  in  which  to 
submit  its  views  and  recommendations 
to  the  Board.  The  Reserve  Bank  also 
shall  send  a  copy  of  any  notice  to  the 
Comptroller  of  the  Currency,  the  Federal 
E)eposit  Insurance  Corporation,  and  the 
Office  of  Thrift  Supervision. 

(2)  If  the  Board  finds  that  it  must  act 
immediately  in  order  to  prevent  the 
probable  failure  of  the  bank  or  bank 
holding  company  involved,  the  Board 
may  dispense  with  or  modify  the 
requirements  for  notice  to  the  state 
supervisor. 

ff)  Investigation  and  report.  (1)  After 
receiving  a  notice  under  this  subpart, 
the  Board  or  the  appropriate  Reserve 
Bank  shall  conduct  an  investigation  of 
the  competence,  experience,  integrity, 
and  financial  ability  of  each  person  by 
and  for  whom  an  acquisition  is  to  be 
made.  The  Board  shall  also  make  an 
independent  determination  of  the 
accuracy  and  completeness  of  any 
information  required  to  be  contained  in 
a  notice  imder  paragraph  (a)  of  this 
section.  In  investigating  any  notice 
accepted  under  this  subpart,  the  Board 
or  Reserve  Bank  may  solicit  information 
or  views  trom  any  person,  including  any 
bank  or  bank  holding  company  involved 
in  the  notice,  and  any  appropriate  state, 
federal,  or  foreign  governmental 
authority. 

(2)  The  Board  or  the  appropriate 
Reserve  Bank  shall  prepare  a  written 
report  of  its  investigation,  which  shall 
contain,  at  a  minimum,  a  summary  of 
the  results  of  the  investigation. 

(g)  Factors  considered  in  acting  on 
notices.  In  reviewing  a  notice  filed 
under  this  subpart,  the  Board  shall 
consider  the  information  in  the  record, 
the  views  and  recommendations  of  the 
appropriate  bank  supervisor,  and  any 
other  relevant  information  obtained 
during  any  investigation  of  the  notice. 


(h)  Disapproval  and  hearing. — (1) 
Disapproval  of  notice.  The  Board  may 
disapprove  an  acquisition  if  it  finds 
adverse  effects  with  respect  to  any  of  the 
factors  set  forth  in  paragraph  7  of  the 
Bank  Control  Act  (12  U.S.C.  1817(j)(7)) 
(i.e.,  competitive,  financial,  managerial, 
banking  or  incompleteness  of 
information). 

(2)  Disapproval  notification.  Within 
three  days  after  its  decision  to  issue  a 
notice  of  intent  to  disapprove  any 
proposed  acquisition,  die  Board  shall 
notify  the  acquiring  person  in  writing  of 
the  reasons  for  the  action. 

(3)  Hearing.  Within  10  calendar  days 
of  receipt  of  the  notice  of  the  Board's 
intent  to  disapprove,  the  acquiring 
person  may  submit  a  written  request  for 
a  hearing.  Any  hearing  conducted  under 
this  paragraph  shall  be  in  accordance 
with  the  Rides  of  Practice  for  Formal 
Hearings  (12  CFR  part  263).  At  die 
conclusion  of  the  hearing,  the  Board 
shall,  by  order,  approve  or  disapprove 
the  proposed  acquisition  on  the  basis  of 
the  record  of  the  hearing.  If  the 
acquiring  person  does  not  request  a 
hearing,  the  notice  of  intent  to 
disapprove  becomes  final  and 
unappealable. 

S  225.44    Reporting  of  stock  loan*. 

(a)  Requirements.  (1)  Any  financial 
institution  and  any  affiliate  of  a 
financial  institution  that  has  credit 
outstanding  to  any  person  or  group  of 
persons,  in  the  aggregate,  which  is 
secured,  directly  or  indirectly,  by  25 
percent  or  more  of  any  class  of  voting 
securities  of  a  state  member  bank  must 
file  a  consolidated  report  with  the 
appropriate  Reserve  Bank  for  the  state 
member  bank. 

(2)  The  financial  institution  also  must 
file  a  copy  of  the  report  with  its 
appropriate  Federal  banking  agency. 

(3)  Any  shares  of  the  state  member 
bank  held  by  the  financial  institution  or 
any  of  its  affiliates  as  principal  must  be 
included  in  the  calculation  of  the 
nimiber  of  shares  in  which  the  financial 
institution  or  its  affiliates  has  a  security 
interest  for  purposes  of  paragraph  (a)  of 
this  section. 

(b)  Definitions.  For  purposes  of 
paragraph  (a)  of  this  section: 

(1)  Financial  institution  includes  any 
insured  depository  institution  (as 
defined  in  section  3(c)(2)  of  the  Federal 
Deposit  Insurance  Act  (12  U.S.C. 
1813(c)(2))  and  any  foreign  bank  that  is 
subject  to  the  provisions  of  the  BHC  Act 
pursuant  to  section  8  of  the 
International  Banking  Act  (12  U.S.C. 
3106). 

(2)  Credit  outstanding  includes  any 
loan  or  extension  of  credit;  the  issuance 
of  a  guarantee,  acceptance,  or  letter  of 


credit,  including  an  endorsement  or 
standby  letter  of  credit;  and  any  other 
type  of  transaction  that  extends  credit  or 
financing  to  the  person  or  group  of 
persons. 

(3)  Group  of  persons  includes  any 
number  of  persons  that  the  financial 
institution  has  reason  to  believe: 

(i)  Are  acting  together,  in  concert,  or 
with  one  another  to  acquire  or  control 
shares  of  the  same  insured  depository 
institution,  including  an  acquisition  of 
shares  of  the  same  depository  institution 
at  approximately  the  same  time  imder 
substantially  the  same  terms;  or 

(ii)  Have  made,  or  propose  to  make,  a 
joint  filing  under  section  13  or  14  of  the 
Securities  Exchange  Act  of  1934  (15 
U.S.C.  78m  or  78n),  and  the  rules 
promulgated  thereunder  by  the 
Securities  and  Exchange  Commission 
regarding  ownership  of  the  shares  of  the 
same  insured  depository  institution. 

(c)  Exceptions.  Compliance  with 
paragraph  (a)  of  this  section  is  not 
required  if: 

(1)  The  person  or  group  of  persons 
referred  to  in  that  paragraph  has 
disclosed  the  amount  borrowed  and  the 
security  interest  therein  to  the  Board  or 
appropriate  Reserve  Bank  in  connection 
with  a  notice  filed  imder  §  225.41  of  this 
subpart  or  another  appUcation  filed 
with  the  Board  or  Reserve  Bank  as  a 
substitute  for  a  notice  under  §  225.41  of 
this  subpart,  including  an  application 
filed  under  section  3  of  the  BHC  Act  (12 
U.S.C.  1842)  or  section  18(c)  of  the 
Federal  Deposit  Insurance  Act  (Bank 
Merger  Act,  12  U.S.C.  1828(c)),  or  an 
application  for  membership  in  the 
Federal  Reserve  System;  or 

(2)  The  transaction  involves  a  person 
or  group  of  persons  that  has  been  the 
owner  or  owners  of  record  of  the  stock 
for  a  period  of  one  year  or  more;  or,  if 
the  transaction  involves  stock  issued  by 
a  newly  chartered  bank,  before  the  bank 
is  opened  for  business. 

(a)  Report  requirements.  (1)  The 
consolidated  report  must  indicate  the 
number  and  percentage  of  shares 
securing  each  applicable  extension  of 
credit,  the  identity  of  the  borrower,  and 
the  number  of  shares  held  as  principal 
by  the  financial  institution  and  any 
affiliate  of  the  financial  institution. 

(2)  Financial  institutions  must  file  the 
consoUdated  report  in  writing  within  30 
days  of  the  date  on  which  the  financial 
institution  or  any  affiliate  first  beUeves 
that  the  security  for  any  outstanding 
credit  consists  of  25  percent  or  more  of 
any  class  of  voting  securities  of  a  state 
member  bank. 

(e)  Other  reporting  requirements.  A 
state  member  bank  that  is  required  to 
report  to  another  Federal  banking 
agency  credit  outstanding  that  is 
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secured  by  tfale  shares  of  an  insiued 
depository  inistitution  also  must  file  a 
copy  of  the  report  with  the  appropriate 
Reserve  Bank. 

6.  Subpart  G  is  amended  by  revising 
the  heading  to  read  as  follows: 

Subpart  Q— Appraisal  Standards  for 
Fsdarally  Retatad  Transactions 

7.  Subpart  H  is  amended  by  revising 
§§  225.71  through  225.73  to  read  as 
follows: 

i 
Subpart  H—rtotica  Of  Addition  or 
Cttanga  of  [)lrectors  and  Senior 
Exacutiva  Offlcare 

1225.71    D«fl«itlons. 

(a)  Senior  executive  officer  means  a 
person  who  holds  the  title  or,  without 
regard  to  title,  salary,  or  compensation, 
performs  the  function  of  one  or  more  of 
the  followinglpositions:  president,  chief 
executive  officer,  chief  operating  officer, 
chief  financial  officer,  chief  lending 
officer,  or  chief  investment  officer. 
Senior  executive  officer  also  includes 
any  other  person  identified  by  the  Board 
or  Reserve  Bank,  whether  or  not  hired 
as  an  employee,  with  significant 
influence  over  major  policymaking 
decisions  of  the  state  member  bank  or 
bank  holding  company. 

(b)  Director  means  a  person  who 
serves  on  the  board  of  directors  of  a 
state  member  bank  or  bank  holding 
company,  exqept  that  this  term  does  not 
include  an  advisory  director  who: 

(1)  Is  not  elected  by  the  shareholders 
of  the  state  member  bank  or  bank 
holding  company; 

(2)  Is  not  authorized  to  vote  on  any 
matters  befors  the  board  of  directors; 

(3)  Solely  provides  general  policy 
advice  to  the  board  of  directors  and  any 
committee  thfreof;  and 

(4)  Has  not  been  identified  by  the 
Board  or  Reserve  Bank  as  a  person  who 
performs  the  functions  of  a  director  for 
purposes  of  this  subpart. 

(c)  Trouble^  condition  for  a  state 
member  bank  or  bank  holding  company 
means  an  institution  that: 

(1)  Has  a  composite  rating,  as 
determined  in  its  most  recent  report  of 
examination  9r  inspection,  of  4  or  5 
imder  the  commercial  bank  Uniform 
Interagency  Bank  Rating  System  or 
under  the  Federal  Reserve  Bank  Holding 
Company  Rating  System; 

(2)  Is  subject  to  a  cease-and-desist 
order  or  formal  written  agreement  that 
requires  action  to  improve  the  financial 
condition  of  the  institution,  unless 
otherwise  informed  in  writing  by  the 
Board  or  Reserve  Bank;  or 

(3)  Is  informed  in  writing  by  the 
Board  or  Reserve  Bank  that  it  is  in 
troubled  condition  for  purposes  of  the 


reqtiirements  of  this  subpart  on  the  basis 
of  the  institution's  most  recent  report  of 
condition  or  report  of  examination  or 
inspection,  or  other  information 
available  to  the  Board  or  Reserve  Bank. 

I22S.72    Dirsctor  and  officer 
ii|)p<iiiiliniils,  prior  notica  iw^utewiMnL 

(a)  Prior  notice  by  institution.  (1)  A 
state  member  bank  or  bank  holding 
company  shall  give  the  Board  30  days' 
written  notice,  as  specified  in  §  225.73, 
before  adding  or  replacing  any  member 
of  its  board  of  directors,  employing  any 
person  as  a  senior  executive  officer  of 
the  state  member  bank  or  bank  holding 
company,  or  changing  the 
responsibilities  of  any  senior  executive 
officer  so  that  the  person  would  assume 
a  different  senior  executive  officer 
position,  if: 

(i)  The  state  member  bank  has 
operated  under  its  charter  for  less  than 
two  years; 

(ii)  The  state  member  bank  or  bank 
holding  company  has  undergone  a 
change  in  control  within  the  preceding 
two  years  that  required  a  notice  to  be 
filed  pursuant  to  the  Qiange  in  Bank 
Control  Act  or  subpart  E  of  this  [>ajt; 

(iii)  The  bank  holding  company 
became  a  registered  bank  holding 
company  within  the  preceding  two 
years,  unless: 

(A)  The  bank  holding  company  is 
owned  or  controlled  by  a  registered 
bank  holding  company;  or 

(B)  The  hank  holding  company  was 
formed  in  a  reorganization  in  which 
substantially  all  shareholders  of  the 
bank  holding  company  were 
shareholders  of  its  subsidiary  bank  prior 
to  the  bank  holding  company's 
formation;  or 

(iv)  The  state  member  bank  or  bank 
holding  company  is  not  in  compliance 
with  all  minimum  capital  requirements 
applicable  to  the  institution  as 
determined  on  the  basis  of  the 
institution's  most  recent  report  of 
condition  or  report  of  examination  or 
inspection,  or  is  otherwise  in  troubled 
condition. 

(2)  A  state  member  bank  will  be 
considered  to  have  operated  imder  its 
charter  for  more  than  two  years  for 
purposes  of  §  225.72(a)(l)(i)  if: 

(ij  In  a  charter  conversion,  the 
predecessor  insured  depository 
institution  operated  under  its  charter  for 
at  least  two  years;  or 

(ii)  The  state  member  bank  was 
chartered  solely  to  facilitate  the 
acquisition  of  another  insured 
depository  institution  that  operated 
under  its  charter  for  at  least  two  years. 

(b)  Prior  notice  by  an  individual.  The 
prior  notice  required  by  paragraph  (a)  of 
this  section  may  be  provided  by  an 


individual  seeking  election  to  the  board 
of  directors  of  a  state  member  bank  or 
bank  holding  company  who  has  not 
been  proposed  by  management. 

1225.73    Procedures  for  fHing,  processing, 
snd  scUng  on  notices;  standards  for 
disspproval;  wsivsr  of  notice. 

(a)  Filing  notice— {!)  Content.  The 
notice  required  in  §  225.72  shall  be  filed 
with  the  appropriate  Reserve  Bank  and 
shall  contain: 

(i)  The  information  required  by 
paragraph  6(A)  of  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j)(6)(A))  as 
may  be  prescribed  in  the  designated 
Board  form; 

(ii)  Additional  information  consistent 
with  the  Federal  Financial  Institutions 
Examination  Council's  Joint  Statement  ' 
of  Gtiidelines  on  Conducting 
Background  Checks  and  Change  in 
Control  Investigations  as  set  forth  in  the 
designated  Board  form;  and 

(iii)  Such  other  information  as  may  be 
required  by  the  Board  or  Reserve  Bank. 

(2)  Modification.  The  Reserve  Bank 
may  modify  or  accept  other  information 
in  place  of  the  requirements  of 

§  225.73(a)(1)  for  a  notice  filed  under 
this  subpart. 

(3)  Acceptance  of  notice.  TTie  30-day 
notice  period  specified  in  §  225.72  shall 
begin  on  the  date  all  information 
required  to  be  submitted  by  the 
notificant  pursuant  to  §  225.73(a)(1)  is 
received  by  the  appropriate  Reserve 
Bank.  The  Reserve  Bank  shall  notify  the 
state  member  bank  or  bank  holding 
company  or  individual  submitting  the 
notice  of  the  date  on  which  all  required 
information  is  received  and  the  notice  is 
accepted  for  processing,  and  of  the  date 
on  which  the  30-day  notice  period  will 
expire. 

(b)  Commencement  of  service — (1)  At 
expiration  of  period.  A  proposed 
director  or  senior  executive  officer  may 
begin  service  after  the  end  of  the  30-day 
period  which  begins  on  the  day  that  a 
complete  notice  imder  paragraph  (a)  of 
this  section  has  been  accepted  by  the 
Reserve  Bank  unless  the  Board  or 
Reserve  Bank  issues  a  notice  of 
disapproval  of  the  proposed  addition  or 
employment  before  the  end  of  the  30- 
day  period. 

(2)  Prior  to  expiration  of  period.  A 
proposed  director  or  senior  executive 
officer  may  begin  service  before  the 
expiration  of  the  30-day  period  if  the 
Board  or  the  Reserve  Bank  notifies  in 
writing  the  state  member  bank  or  bank 
holding  company  or  individual 
submitting  the  notice  of  the  Board's  or 
Reserve  Bank's  intention  not  to 
disapprove  the  addition  or  employment. 

(c)  Notice  of  disapproval.  The  Board 
or  Reserve  Bank  shall  disapprove  a 
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notice  under  §  225.72  if  the  Board  or 
Reserve  Bank  finds  that  the  competence, 
experience,  character,  or  integrity  of  the 
individual  with  respect  to  whom  the 
notice  is  submitted  indicates  that  it 
would  not  be  in  the  best  interests  of  the 
depositors  of  the  state  member  bank  or 
in  the  best  interests  of  the  public  to 
permit  the  individual  to  be  employed 
oy.  or  associated  with,  the  state  member 
bank  or  bank  holding  company.  The 
notice  of  disapproval  shall  contain  a 
statement  of  the  basis  for  disapproval 
and  shall  be  sent  to  the  state  member 
bank  or  bank  holding  company  and  the 
disapproved  individual. 

(dj  Appeal  of  a  notice  of  disapproval. 
(1)  A  disapproved  individual  or  a  state 
member  bank  or  bank  holding  company 
that  has  submitted  a  notice  that  is 
disapproved  under  this  section  may 
appeal  the  disapproval  to  the  Board 
within  15  days  of  the  effective  date  of 
the  notice  of  disapproval.  An  appeal 
shall  be  in  writing  and  explain  the 
reasons  for  the  appeal  and  include  all 
facts,  docvunents,  and  argiunents  that 
the  appealing  party  wishes  to  be 
considered  in  the  appeal,  and  state 
whether  the  appealing  party  is 
requesting  an  informal  hearing. 

(2)  Written  notice  of  the  final  decision 
of  the  Board  shall  be  sent  to  the 
appealing  party  within  60  days  of  the 
receipt  of  an  appeal,  unless  the 
appealing  party's  request  for  an  informal 
hearing  is  granted. 

(3)  The  msapproved  individual  may 
not  serve  as  a  director  or  senior 
executive  officer  of  the  state  member 
bank  or  bank  holding  company  while 
the  appeal  is  pending. 

(e)  Informal  hearing.  (1)  An 
individual,  state  member  bank  or  bank 
holding  company  whose  notice  imder 
this  section  has  been  disapproved  may 
request  an  informal  hearing  on  the 
notice.  A  request  for  an  informal  hearing 
shall  be  in  writing  and  shall  be 
submitted  within  15  days  of  a  notice  of 
disapproval.  The  Board  may,  in  its  sole 
discretion,  order  an  informal  bearing  if 
the  Board  finds  that  oral  argument  is 
appropriate  or  necessary  to  resolve 
disputes  regarding  material  issues  of 
fact. 

(2)  An  informal  hearing  shall  be  held 
within  30  days  of  a  request,  if  granted, 
unless  the  requesting  party  agrees  to  a 
later  date. 

(3)  Written  notice  of  the  final  decision 
of  the  Board  shall  be  given  to  the 
individual  and  the  state  member  bank  or 
bank  holding  company  within  60  days 
of  the  conclusion  of  any  informal 
hearing  ordered  by  the  Board  unless  the 
requesting  party  agrees  to  a  later  date. 

U)  Waiver  o/ notice— (1)  Waiver 
requests.  The  Board  or  Reserve  Bank 


may  permit  an  individual  to  serve  as  a 
senior  executive  officer  or  director 
before  the  notice  required  under  this 
subpart  is  provided,  if  the  Board  or 
Reserve  Bank  finds  that: 

(i)  Delay  would  threaten  the  safety  or 
soundness  of  the  state  member  bank  or 
bank  holding  comfiany  or  any  of  its 
subsidiary  banks; 

(ii)  Delay  would  not  be  in  the  public 
interest;  or 

(iii)  Other  extraordinary 
circumstances  exist  that  justify  wraiver 
of  prior  notice. 

C2)  Automatic  waiver.  An  individual 
who  is  not  proposed  by  the  management 
of  a  state  member  bank  or  bank  holding 
company  and  who  is  elected  as  a  new 
member  of  the  board  of  directors  at  a 
meeting  of  the  state  member  bank  or 
bank  holding  company  may  serve  as  a 
director  and  may  comply  with  the 
notice  requirements  of  §  225.72(a)  by 
providing  to  the  appropriate  Reserve 
Bank  all  the  information  required  in 
§  225.73(a)  within  two  (2)  business  days 
after  the  individual's  election. 

(3)  Effect  on  disapproval  authority. 
Any  waiver  granted  under  this  section 
shall  not  affect  the  authority  of  the 
Board  or  Reserve  Bank  to  issue  a  notice 
of  disapproval  within  30  days  after  such 
waiver. 

8.  Section  225.125  is  amended  by 
revising  paragraphs  (f)  and  (g)  to  read  as 
follows: 

§225.125    Investment  advtser  actMUes. 

•        •        *        •        • 

(f)  In  the  Board's  opinion,  the  Glass- 
Steagall  Act  provisions,  as  interpreted 
by  the  U.S.  Supreme  Court,  forbid  a 
bank  holding  company  to  sponsor, 
organize  or  control  a  mutual  fund. 
However,  the  Board  does  not  believe 
that  such  restrictions  apply  to  closed- 
end  investment  companies  as  long  as 
such  companies  are  not  primarily  or 
frequently  engaged  in  the  issuance,  sale 
and  distribution  of  securities.  A  bank 
holding  company  should  not  act  as 
investment  adviser  to  an  investment 
company  which  has  a  name  that  is 
similar  to  the  name  of  the  holding 
company  or  any  of  its  subsidiary  banks 
tmless  the  prospectus  of  the  investment 
company  contains  the  disclosures 
required  in  paragraph  (h)  of  this  section. 
In  no  case  should  a  bank  holding 
company  act  as  investment  adviser  to  an 
investment  company  which  has  either  a 
name  that  is  the  same  as  the  name  of  the 
holding  company  or  any  of  its 
subsidiary  banks,  or  a  name  that 
contains  the  word  "bank". 

(g)  In  view  of  the  potential  conflicts 
of  interests  that  may  exist,  a  bank 
holding  company  and  its  bank  and 
nonbaiik  subsidiaries  should  not 


purdiase  in  their  sole  discretion  in  a 
fiduciary  capacity  (including  as 
managing  agent)  securities  of  any 
investment  company  for  which  the  bank 
holding  company  acts  as  investment 
adviser  imless  the  purchase  is 
specifically  authorized  by  the  terms  of 
the  instrument  creating  the  fiduciary 
relationship,  by  court  order,  or  by  the 
law  of  the  jurisdiction  xmder  which  the 
trust  is  administered. 


9.  Appendix  C  is  revised  to  read  as 
follows: 

Appendix  C  to  Part  225 — Small  Bank 
Holding  Company  Policy  Statement 

Policy  Statement  on  Assessment  of  Financial 
Factors 

In  acting  on  applications  filed  under  the 
Bank  Holding  Company  Act,  the  Board  has 
adopted,  and  continues  to  follow,  the 
principle  that  bank  holding  companies 
should  serve  as  a  source  of  strength  for  their 
subsidiary  banks.  When  bank  holding 
companies  incur  debt  and  rely  u[x>n  the 
earnings  of  their  subsidiary  banks  as  the 
means  of  repaying  such  debt,  a  question 
arises  as  to  the  probable  efiect  upon  the 
financial  condition  of  the  company  and  its 
subsidiary  bank  or  banks. 

The  Board  believes  that  a  high  level  of  debt 
at  the  parent  holding  company  level  impairs 
the  ability  of  a  bank  holding  comf>any  to 
provide  financial  assistance  to  its  subsidiary 
bank(s)  and  in  some  cases  the  servicing 
requirements  on  such  debt  may  be  a 
significant  drain  on  the  resources  of  the 
bank(s).  For  these  reasons  the  Board  has  not 
fovored  the  use  of  acquisition  debt  in  the 
formation  of  bonk  holding  companies  or  in 
the  acquisition  of  additional  banks. 
Nevertheless,  the  Board  has  recognized  that 
the  transfer  of  ownership  of  small  banks 
often  requires  the  use  of  acquisition  debt 
The  Board  therefore  has  permitted  the 
formation  and  expansion  of  small-bank 
holding  companies  with  debt  levels  higher 
than  would  be  permitted  for  larger  holding 
companies.  Approval  of  these  applications 
has  been  given  on  the  condition  that  the 
small-bank  holding  companies  demonstrate 
the  ability  to  service  the  acquisition  debt 
without  straining  the  capital  of  their 
subsidiary  bank(s}  and,  further,  that  such 
companies  restore  their  ability  to  serve  as  a 
source  of  strength  for  their  subsidiary  bank(s) 
within  a  relatively  short  period  of  time. 

In  the  interest  of  furthering  its  policy  of 
fecilitating  the  transfer  of  ownership  in  banks 
without  diluting  bank  safety  and  soundness, 
the  Board  has,  as  described  below,  adopted 
certain  revisions  to  its  procedures  and 
standards  for  the  formation  and  expansion  of 
small  bank  holding  companies. 

A.  Size  criterion  and  ffvndfathering:  This 
policy  applies  only  to  bank  holding 
companies  with  pro  forma  consolidated 
assets  of  less  than  S150  million  that:  (i)  Are 
not  engaged  in  nonbank  activity  involving 
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significant  leverage:  ■  and  (ii)  do  not  have  a 
significant  amount  of  outstanding  debt  that  is 
held  by  the  general  public  Small-bank 
holding  companies  formed  before  the 
effiBctive  date  of  this  policy  may  switch  to  a 
plan  that  adheres  to  the  intent  of  this  policy 
provided  they  oomply  wnth  the  requirements 
sat  forth  under  paragraphs  C,  D.2,  D.3,  and 
D.4  below. 

B.  The  two  categories  of  small  bank 
holding  company  proposals: 

CategcHy  I  (low  leverage)  proposal:  A 
proponl  in  which  the  parent  bank  holding 
company  has  a  pro-ibrma  debt-equity  ratio  of 
1.0:1  or  less  and  meets  all  applicable 
requirements  of  this  policy  statement; 

Category  D  (highly  leveraged  or  other) 
proposal:  A  proposal  in  which  the  parent 
bank  holding  oxnpany  has  a  pro-forma  debt- 
equity  ratio  of  ^eater  than  1.0:1,  or  any 
proposal  by  a  small  bank  holding  company 
under  Section  3  of  the  Bank  Holding 
Company  Act  that  does  not  meet  one  of  the 
applicable  requirements  of  this  policy 
statement 

C  Examination  ratings  and  bank 
capitalization:  Generally,  the  Board  expects 
that  an  applicant's  existing  and  proposed 
subsidiary  bank(s)  will  have  satisfoctory 
examination  ratings  and  be  well  managed, 
and  that  all  present  and  prop>osed  bank 
subsidiaries  will  be  designated  well- 
capitalized.  Although  the  Board  recognizes 
that  there  may  he  instances  in  which 
proposals  merit  favorable  consideration 
despite  the  failive  to  meet  these  and  the 
other  requirements  of  this  policy  statement, 
such  proposals  will  be  subject  to  more 
intense  evaluation  and  %vill  not  be  subject  to 
the  expedited  pfocedures  set  forth  in 
Regulation  Y  that  apply  to  Category  I  (low 
leverage]  propotmls.  Proposals  involving  de 
novo  banks  or  those  that  otherwise  have  not 
been  examined  would  be  processed  as 
Category  n  (highly  leveraged)  proposals. 

D.  Other  financial  considerations:  In 
evaluating  applications  filed  pursuant  to 
section  3  of  the  Bank  Holding  Company  Act, 
as  amended,  wh^n  an  applicant  intends  to 
incur  debt  to  finance  the  acquisition  of  a 
small  bank  or  bepiks,  the  Board  will  continue 
to  take  into  account  a  full  range  of  financial 
and  other  information  about  the  applicant, 
and  its  current  and  prop>osed  subsidiary 
bank(s),  including  the  recent  trend  and 


■  A  bank  boldinfl  company  that  is  engaged  fai 

significant  off  balance  aheet  activities  would 
generally  be  deemed  to  be  engaged  in  activities  that 
involve  significant  leverage. 


Stability  of  earnings,  past  and  prospective 
growth,  asaet  quality,  the  ability  to  meet  debt 
servicing  requirements  without  placing  an 
undue  strain  on  the  resources  of  the  buik(8), 
and  the  record  and  competency  of 
management  In  addition,  the  Board  will 
require  applicants  to  meet  the  minimniin 
requirements  set  forth  below.  As  a  genoal 
rule,  failure  to  meet  any  of  these 
requirements  will  result  in  denial  of  tha 
application;  however,  the  Board  reserves  the 
rignt  to  make  exceptions  if  the  circumstances 
warrant 

1.  Minimum  down  payment:  The  amount 
of  acquisition  debt  should  not  exceed  75 
percent  of  the  purchase  price  of  the  bank(s) 
to  be  acquired.  When  the  ownerfs)  of  the 
holding  company  incur  debt  to  finance  the 
purchase  of  the  bank(s),  such  debt  will  be 
considered  acquisition  debt  even  though  it 
does  not  represent  an  obligation  of  the  bank 
holding  comp>any,  unless  the  owner(s)  can 
demonstrate  that  such  debt  can  be  serviced 
without  reliance  on  the  resources  of  the 
bank(s)  or  bank  holding  com{>any. 

2.  Capital  adequacy:  Each  subsidiary  bank 
of  a  small  bank  holding  company  subject  to 
this  policy  statement  is  expected  to  maintain 
a  well-capitalized  designation. 

3.  Reduction  in  parent  company  leverage: 
Small-bank  holding  companies  subject  to  this 
policy  statement  are  to  reduce  their  parent 
company  debt  to  equity  ratios  consistent  with 
the  statutory  requirement  that  all  debt  be 
retired  within  25  years  of  being  incurred.  The 
Board  also  generally  expects  that  small  bank 
holding  companies  reach  a  debt  to  equity 
level  of  30  percent  or  less  within  12  years  of 
the  incurrence  of  the  debt  The  holding 
company  must  also  safely  meet  debt 
servicing  and  other  requirements  imposed  by 
its  creditors.^ 


'  The  term  de6t,  as  used  in  the  ratio  of  debt  to 
equity,  means  any  botrowed  funds  (exclusive  of 
short-term  borrowings  tliat  arise  out  of  current 
transactions,  tha  proceeds  of  wiiich  are  used  for 
current  transactions),  and  any  securities  issued  by, 
or  obligations  of,  the  holding  company  that  are  the 
functional  equivalent  of  brarowed  funds. 

Tha  term  equity,  as  used  in  the  ratio  of  debt  to 
equity,  means  the  total  stockholders'  equity  of  the 
bank  holding  company  adjusted  to  reflect  the 
periodic  amortization  of  "goodwill"  (defined  as  the 
excess  of  cost  of  any  acquired  company  over  the 
sum  of  the  amounts  assigned  to  identifiable  assets 
acquired,  less  liabilities  assumed)  in  accordance 
with  generally  accepted  accounting  principles.  In 
determining  the  total  amount  of  stockholders' 
equity,  the  l>ank  holding  company  should  account 
for  its  investments  in  the  common  stock  of 
subsidiaries  by  tha  equity  method  of  accounting. 


4.  Dividend  rutrictions:  A  small  bank 
holding  company  with  a  Category  n  (highly 
leveraged)  propmal  as  described  above  is  not 
expected  to  pay  corporate  dividends  on 
common  stock  until  stich  time  as  it  reduces 
its  debt  to  equity  ratio  to  1.0:1  or  less  and 
otherwise  qualifies  as  a  Category  I  (low 
leverage)  proposaL' 

B.  Subsequent  acquisitions:  Small  bonk 
holding  ctHnpanies  may  malce  acquisitions  of 
additional  banks  after  their  formation  if  they 
continue  to  meet  the  requirements  of  this 
policy  statement  and  other  relevant  statutory 
factors.  It  is  expected  that  expanding  small 
bank  holding  companies  will  be  in 
satisfactory  financial  condition  and  well 
managed.  Small  bank  holding  companies 
whose  expansion  proposals  otherwise  qualify 
as  Category  I  (low  leverage)  proposals  must 
also  be  rated  BOPBC  composite  1-S  or  2-S 
as  of  their  most  recent  inspection  in  order  to 
qualify  for  the  expedited  processing 
procedures.  Proftosals  fit>m  unrated  small 
bank  holding  companies  will  be  subject  to  a 
more  intense  review  and,  therefore,  will  not 
be  eligible  for  the  expedited  procedures. 

By  order  of  the  Board  of  Govemora  of  the 
Federal  Reserve  System,  August  28, 1996. 
William  W.  V/Hm, 
Secretary  of  the  Board. 
[FR  Doc.  96-22402  Filed  »-5-96;  8:45  am] 
HUJNQ  OOOE  at10-01-P 


Ordinarily  the  Board  does  not  view  redeemable 
preferred  stock  as  a  substitute  for  common  stock  in 
a  small-bank  holding  company.  Nevertheless,  to  a 
limited  degree  and  under  certain  circimistances,  the 
Board  will  consider  redeemable  preferred  stock  as 
equity  in  the  capital  accounts  of  the  holding 
company  if  the  following  conditions  are  met:  (1) 
The  preferred  stock  is  redeemable  only  at  the  option 
of  the  issuer  and  (2)  the  debt  to  equity  ratio  of  the 
holding  company  would  be  at  or  remain  below  30 
percent  following  the  redemption  or  retirement  of 
any  preferred  stoclL  Preferred  stock  that  is 
convertible  into  common  stock  of  the  holding 
company  may  be  treated  as  equity. 

3  Dividends  may  be  paid  by  small  bank  holding 
companies  with  debt  to  equity  at  or  below  1.0:1  if 
the  dividends  are  reasonable  in  amount,  do  not 
adversely  affect  the  ability  of  the  bank  holding 
company  to  service  its  debt  in  an  orderly  manner, 
and  do  not  adversely  affect  the  ability  of  the 
subsidiary  bank(s)  to  maintain  well-capitalizad 
designations.  It  is  expected  that  dividends  will  be 
eliminated  if  the  iiolding  company  is  not  meeting 
the  projections,  made  at  the  time  the  application 
was  filed,  regarding  the  ability  of  the  holding 
company  to  reduce  the  debt  to  equity  ratio  to  30 
percent  within  12  years  of  consummation  of  the 
proposal. 


e 


0 


^  M 


Friday 
September  6,  1996 


Part 


^  Mi  -■■ 

■  —  » 

~  ^  Hi 


Federal 

Communications 

Commission 

47  CFR  Parts  51  and  52 
Telecommunications  Act  of  1996: 
implementation  of  Local  Competition 
Provisions;  Final  Rule 


47284      Federal  Register  /  Vol.  61,  No.  174  /  Friday,  September  6,  1996  /  Rules  and  Regulations 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFR  Parts  51  and  52< 

[CC  Doctot  No.  9ft-08, 95-185, 92-237,  FCC 
9e-333] 

Implefnentation  of  ttie  Local 
Competition  Provisions  of  the 
Telecommunications  Act  of  1996 

AGENCY:  Fedenal  Cominunications 
Commission.  , 
ACTION:  Final  ^e. 

; 

SUMMARY:  In  enacting  the 
Telecommunications  Act  of  1996  (1996 
Act)  Congress  sought  to  establish  a  pro- 
competitive,  dpregulatory  national 
policy  framewbrk  for  the 
telecommunications  industry.  In  adding 
a  new  Section  251  to  the 
Communications  Act  of  1934,  Congress 
set  forth  a  blueprint  for  ending 
monopolies  in  local 
telecommunications  markets.  In  this 
Second  Report  and  Order  the 
Commission  adopts  rules  implementing 
certain  provisions  of  Section  251. 
Specifically,  this  order  adopts  rules 
requiring  local  exchange  carriers  to 
provide  dialing  parity  and 
nondiscriminaltory  access  to  tffeir 
competitors;  and  requiring  incumbent 
local  exchange  carriers  to  give  public 
notice  of  certain  network  changes.  In 
addition,  this  Order  adopts  rules 
regarding  number  administration  and 
addresses  various  petitions  concerning 
nimibering  issues.  These  actions  will 
serve  to  impletnent  the  statute, 
eUminate  operational  barriers  to 
competition,  and  provide  for  effective 
use  of  numbering  resources. 


EFFECTIVE  DATE:  October  7, 1996,  except 
that  the  collection  of  information 
subject  to  approval  by  the  Office  of 
Management  and  Budget  (0MB)  that  are 
contained  in  sectic»is  51.211(c),  51.213, 
51.217,  51.305(g),  51.307(e).  51.325, 
51.327,  51.329.  51.331.  51.333.  51.335 
and  52.19(b)  which  are  effective 
November  15, 1996. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  Dialing  Parity, 
Nondiscriminatory  Access  and  Network 
Information  Disclosure,  contact  Lisa 
Boehley,  (202)  418-2320,  Network 
Services  Division,  Common  Carrier 
Bureau.  For  information  concerning 
Numbering  Administration  contact 
Marian  Gordon,  (202)  41&-2320, 
Network  Services  Division,  Conunon 
Carrier  Bureau. 

SUPPLEMENTARY  INFORMATION:  This 
Second  Report  and  Order  contains  new 
or  modified  information  collections 
subject  to  the  Paperwork  Reduction  Act 
of  1995  (PRA).  It  has  been  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  imder  the  PRA.  OMB, 
the  general  public,  and  other  federal 
agencies  are  invited  to  comment  on  the 
proposed  or  modified  information 
collections  contained  in  this 
proceeding.  This  is  a  synopsis  of  the 
Commission's  Second  Report  and  Order 
and  Memorandum  Opinion  and  Order, 
(FCC  96-333)  adopted  on  August  8, 
1996  and  released  on  August  8, 1996. 
The  full  text  of  this  Order  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239).  1919  M 
Street,  N.W..  Washington,  D.C  The 
complete  text  also  may  be  purchased 
bora  the  Commission's  copy  contractor. 


International  Transcription  Service. 
Inc,  (202)  857-3800,  2100  M  Street 
N.W.,  Suite  140,  Washington,  D.C. 
20037. 

PAPERWORK  REDUCTION  ACT:  This  Second 
Report  and  Order  contains  either  a  new 
or  modified  information  collection.  The 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burdens, 
invites  the  general  public  and  the  Office 
of  Management  and  Budget  (OMB)  to 
comment  on  the  information  collections 
contained  in  this  order,  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Public  Law  No.  104-13.  OMB 
notification  of  action  is  due  September 
6, 1996.  Comments  should  address:  (a) 
whether  the  new  or  modified  collection 
of  information  is  necessary  for  the 
proper  performance  of  the  functions  of 
the  Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  C)onunission's 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

OMB  Approval  Number:  None. 

Title:  Implementation  of  the  Local 
Competition  Provisions  of  the 
Telecommunications  Act  of  1996 — 
Second  Report  and  Order  and 
Memorandum  Opinion  and  Order,  CC 
Dockets  No.  96-98  and  95-185. 

Fonn  No.:  N/A. 

Type  of  Review:  New  Collections. 

Respondents:  Business  or  other  for- 
profit,  including  small  businesses,  and 
state  and  local  governments. 


Section/title 


No.  of 

Est.  time  per 

Total  annual 

respondents 

response 

txjrden 

1,350 

100 

135,000 

20 

9. 

180 

500 

36 

18,000 

500 

24 

12.000 

500 

72 

36.000 

75 

8 

600 

30 

40 

1.200 

Dialing  parity  im^mentation  plans  .. 

Justification  tor  rvxKompliarKe 

Sharing  of  directory  listings 

Provision  of  tecTnical  information  

Public  notice  of  netwon<  changes 

Burden  of  proof  , 

Sutxnission  of  aifea  code  relief  plans 


Total  Annual  Burden:  202.980. 

Estimated  Cbsts  Per  Respondent:  SO. 

Needs  and  I  ^ses:  The  new  or  modified 
information  collections  in  this  Second 
Report  and  Order  will  be  used  to  ensure 
that  affected  telecommunications 
carriers  fulfill  their  obligations  under 
the  Communiqations  Act,  as  amended. 

Sjmopsis  of  Second  Report  and  Order 

Adopted:  Aug  jst  8, 1996. 
Released:  August  8, 1996. 
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I.  Introduction  and  Overview 

1.  In  Febniary,  1996.  Congress  passed 
and  the  President  signed  into  law,  the 
Telecommunications  Act  of  1996  (1996 
Act).'  The  1996  Act  erects  a 
"procompetitive,  de-regulatory  national 
firework  designed  to  accelerate  rapid 
private  sector  deployment  of  advanced 
telecommunications  and  information 
technologies  and  services  to  all 
Americans  by  opening  all 
telecommimications  markets  to 
competition."  2  Section  101  of  the  1996 
Act  adds  new  section  251  to  the 
Communications  Act  of  1934.  Congress 
intended  that  the  provisions  of  this  new 
section  would  help  competition  grow  in 
the  mtu-ket  for  exchange  and  exchange 
access  and  related  telecommunications 
services.  It  directed  the  Commission  to 
adopt  rules  that  would  implement  the 
requirements  of  this  section  no  later 
than  August  8, 1996.'  We  note, 
however,  that,  under  section  251(f), 
certain  rural  or  small  local  exchange 
carriers  (LECs)  are  exempt  or  may  seek 
relief  from  the  rules  we  adopt  herein.^ 


■  Telecommunications  Act  of  1996,  Public  Law 
No.  104-104. 110  SUt.  56  (1996)  (1996  Act),  to  be 
codified  at  47  U.S.C  151  et.  seq. 

IS.  Conf.  Rep.  No.  104-230, 104tb  Cong..  2d  Sess. 
1  (1996). 

'47  U.S.C.  251(d)(1). 

M7  U.S.C  251(f)  (1)  and  (f)(2).  We  note  that  the 
teim  "United  States"  means  "the  several  States  and 
Territories,  the  District  of  Columbia,  and  the 
possessions  of  the  United  States,  but  does  not 
include  the  Canal  Zone."  47  U.S.C.  153(50). 


2.  We  began  this  rulemaking 
proceeding  on  April  19. 1996.'  The  First 
Report  and  Order,  which  addressed 
issues  that  were  raised  in  this  docket, 
decided  that  the  Commission  should 
establish  national  rules  implementing 
section  251.*'  The  First  Report  and  Order 
interprets  and  implements,  inter  alia, 
sections  251  (a),  (b)(1),  M[4).  (b)(5). 
(c)(1).  (c)(2).  (c)(3).  (c)(4).  and  (c)(6). 
That  order  promulgates  rules  to  open 
the  local  exchange  and  exchange  access 
markets  to  competition  by  eliminating 
legal  and  technical  barriers  to  such 
competition.  This  Second  Report  and 
Order  and  Memomndum  Opinion  and 
Order  (Order)  promulgates  rules  to 
implement  the  parts  of  section  251  that 
relate  to  the  elimination  of  certain 
operational  barriers  to  competition. 
Specifically,  this  Order  addresses  local 
exchange  carriers'  obligations  to  provide 
their  competitors  with  dialing  parity 
and  nondiscriminatory  access  to  certain 
services  and  functionalities; ''  incumbent 
local  exchange  carriers'  duty  to  make 
network  information  disclosures;  ^  and 
numbering  administration.'  In  this 
Order  we  also  deny  the  Petition  for 
Expedited  Declaratory  Ruling  on  the 
area  code  relief  plan  for  Dallas  and 
Houston  that  the  Texas  Public  Utility 
Commission  (Texas  ([k)mmission)  filed 
with  this  Commission  on  May  9,  1996.'" 
We  also  address  petitions  for 
clarification  or  reconsideration  in  the 
Ameritech  and  NANP  proceedings. ' ' 

3.  Dialing  parity,  nondiscriminatory 
access,  network  disclosure,  and 
numbering  administration  issues  are 
critical  issues  for  the  development  of 
local  competition.  As  stated  in  the  First 
Report  and  Order,  incumbent  local 
exchange  carriers  have  little  incentive  to 


'  Implementation  of  the  Local  Competition 
Provisions  in  the  Telecommunications  Act  of  1996. 
CC  Docket  No.  96-98.  Notice  of  Proposed 
Rulemaking.  FCC  96-182  (released  April  19, 1996) 
{NPFM)  61  FR  18311  (April  25,  1996). 

*  Implementation  of  the  Local  Competition 
Provisions  in  the  Telecommunications  Act  of  1996, 
CC  Docket  No.  96-98,  Interconnection  between 
Local  Exchange  Carriers  and  Commercial  Mobile 
Radio  Service  Providers,  CC  Docket  No.  95-185, 
First  Report  and  Order,  FCC  96-235  (released 
August  B,  1996)  (hereinafter  First  Report  and  Order) 
at  section  Q. 

'47  U.S.C  251(b)(3). 

•47  U.S.C  251(c)(5). 

»47U.S.C  251(e)(1). 

">  In  the  Matter  of  Area  Code  Relief  Plan  for 
Dallas  and  Houston,  Ordered  by  the  Public  Utility 
Commission  of  Texas,  Petition  for  Expedited 
Declaratory  Ruling  filed  May  9. 1996. 

"See  In  the  Matter  of  Proposed  706  Relief  Plan 
and  630  Numbering  Plan  Area  Code  by 
Ameritech— Illinois.  IAD  File  No.  94-102, 
Declaratory  Ruling  and  Order,  10  FCC  Red  4596 
(1995)  [Ameritech  Order)  60  FR  19255  (April  17, 
1995)  and  Administration  of  the  North  American 
Numbering  Plan,  CC  Docket  No.  92-237,  Report  and 
Order,  11  FCC  Red  2588.  2591  (1995)  [NANP  Order) 
60  FR  38737  Ouly  28. 1995). 
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provide  access  to  potential  competitors 
to  their  networks.  In  other  wordis, 
potential  competitors  in  the  local  and 
long  distance  markets  face  numerous 
operational  barriers  to  entry 
notwithstanding  their  legal  right  to  enter 
such  markets.  The  dialing  parity, 
nondiscriminatory  access,  and  network, 
disclosure  requirements  should  remove 
those  barriers  to  entry.  The  rules  we 
adopt  herein  will  benefit  consumers  by 
making  some  of  the  strongest  aspects  of 
local  exchange  carrier  incumbency — ^the 
local  dialing,  telephone  numbers, 
operator  services,  directory  assistance, 
and  directory  listing — available  to  all 
competitors  on  an  equal  basis. 

A.  Actions  To  Implement  Section 
251(b)(3) 

1.  Dialing  Parity 

4.  Section  251(b)(3)  of  the  1996  Act 
directs  each  local  exchange  carrier 
(LEC)  12  to  provide  dialing  parity  to 
competing  providers  of  telephone 
exchange  and  telephone  toll  service. '^ 
This  requirement  means  that  customers 
of  these  competitors  should  not  have  to 
dial  extra  digits  to  have  their  calls 
routed  over  that  LEC's  network.  To 
implement  this  statutory  requirement, 
we  adopt  broad  guidelines  and 
minimum  federal  standards  that  build 
upon  the  experiences  and 
accomplishments  of  state  conunissions. 
Although  the  1996  Act  requires  a  LEC 
to  provide  dialing  parity  only  to 
providers  of  telephone  exchange  and 
toll  services,  section  251(b)(3)  does  not 
limit  the  type  of  traffic  or  service  for 
which  dialing  parity  must  be  afforded  to 
those  providers.  We  conclude,  therefore, 
that  section  251(b)(3)  requires  LECs  to 
provide  dialing  parity  to  providers  of 
telephone  exchange  or  toll  service  with 
respect  to  all  telecommunications 
services  that  require  dialing  to  route  a 


■'The  1996  Act  defines  the  tenn  "local  exchange 
carrier"  as  "any  person  that  is  engaged  in  the 
provision  of  telephone  exchange  service  or 
exchange  access.  Such  term  does  not  include  a 
person  insofar  as  such  person  is  engaged  in  the 
provision  of  commercial  mobile  service  under 
section  332(c),  except  to  the  extent  that  the 
Commission  finds  that  such  provider  should  be 
included  in  the  definition  of  such  term."  47  U.S.C. 
153(26).  For  purposes  of  the  dialing  parity  and 
nondiscriminatory  access  obligations  that  vtre 
impose  pursuant  to  section  251(b)(3),  we  find  that 
commercial  mobile  radio  service  (CMRS)  providers 
are  not  LECs.  See  infra  para.  29. 

"According  to  the  1996  Act,  the  term  "dialing 
parity"  means  "that  a  person  that  is  not  an  affiliate 
of  a  local  exchange  carrier  is  able  to  provide 
teleconmiunications  services  in  such  a  manner  that 
customers  have  the  ability  to  route  automatically, 
without  the  use  of  any  access  code,  their 
telecommunications  to  the  telecommunications 
services  provider  of  the  customer's  designation 
from  among  2  or  more  telecommunications  services 
providers  (including  such  local  exchange  carrier)." 
47  U.S.C  153(15). 


call  and  encompasses  international, 
interstate,  inttBstate,  local  and  toll 
services. 

(5)  With  respect  to  toll  service,  we 
further  find  that  section  251(b)(3) 
requires,  at  a  minimum,  that  customers 
be  entitled  to  choose  different 
presubscribed,  or  preselected,  carriers 
for  both  their  intraLATA  and  interLATA 
toll  calls.  In  states,  like  Alaska  and 
Hawaii,  that  have  no  LATAs,'* 
customers  must  be  able  to  choose 
different  presubscribed  carriers  for  both 
their  intrastate  and  interstate  toll  calls. 
Based  on  this  finding,  we  adopt  a  rule 
requiring  all  LECs  to  implement 
intraLATA  and  interLATA  toll  dialing 
parity,  using  the  "full  2^IC" 
presubscription  method."  The  toll 
dialing  parity  requirement  we  adopt  is 
defined  by  LATA  boundaries  given  that 
the  Bell  Operating  Companies'  (BOCs') 
operations  are  likely  to  be  shaped  by 
LATA  boundary  restrictions  for  a  period 
of  unforeseeable  duration.  Given  that 
implementation  of  the  1996  Act  over 
time  may  diminish  the  significance  of 
LATA  boundaries,  however,  we  permit 
states  to  redefine  the  toll  dialing  parity 
requirement  based  on  state,  rather  than 
LATA,  boundaries  where  a  state  deems 
such  a  requirement  to  be  pro- 
competitive  and  otherwise  in  the  pubUc 
interest.  '* 

6.  In  order  to  facilitate  the  orderly 
implementation  of  toll  dialing  parity, 
we  require  each  LEC,  including  a  BOC, 
to  submit  a  plan  to  the  state  regulatory 
commission  for  each  state  in  which  it 
provides  telephone  exchange  service 
setting  forth  the  LEC's  plan  for 
implementing  toll  dialing  parity. 


>*47  U.S.C.  153(25).  According  to  the  1996  Act. 
a  LATA  is  a  "local  access  and  transport  area."  It  is 
a  "contiguous  geographic  area — 

(A)  established  before  the  date  of  enactment  of 
the  Telecommunications  Act  of  1996  by  a  Bell 
operating  company  such  that  no  exchange  area 
includes  points  within  more  than  1  metropolitan 
statistical  area,  consolidated  metropolitan  statistical 
area,  or  State,  except  as  expressly  permitted  under 
the  ATftT  Consent  Decree;  or 

(B)  established  or  modified  by  a  Bell  operating 
company  after  such  date  of  enactment  and 
approved  by  the  Commission." 

"  We  note  that  the  abbreviation  "PIC"  in  the  pest 
has  stood  for  the  term  "primary,"  or  "preferred, 
interexchange  carrier."  While  we  retain  the 
acronym  "PIC,"  we  define  the  term  to  include  any 
toll  carrier  for  purposes  of  the  presubscription  rules 
that  we  adopt  in  this  Order.  For  a  discussion  of  the 
full  2-PIC  presubscription  methodology,  see  infra 
section  II.B(4). 

■«To  illustrate,  if  the  presubscription  requirement 
were  based  on  LATA  boundaries,  a  customer  would 
be  entitled  to  choose  a  primary  carrier  for  all 
intraLATA  toll  calls  and  a  separate,  or  the  same, 
primary  carrier  for  all  interLATA  toll  calls.  If  the 
presubscription  requirement  were  based  on  state 
boundaries,  a  customer  would  be  entitled  to  choose 
a  primary  carrier  for  all  intrastate  toll  calls  and  a 
separate,  or  the  same,  primary  carrier  for  all 
interstate  toll  calls. 


including  the  methods  it  proposes  to 
enable  customers  to  select  alternative 
providers.  In  the  event  that  a  state  elects 
not  to  evaluate  such  a  plan  sufficiently 
in  advance  of  the  date  on  which  a  LEC 
is  required  to  implement  toll  dialing 
parity,  we  require  the  LEC  to  file  its 
plan  with  the  Commission.  The 
Commission  will  act  upon  such  a  plan 
within  90  days  of  the  date  on  which  it 
is  filed  with  the  Commission. 

7.  Under  the  toll  dialing  parity 
implementation  schedule  we  adopt,  we 
require  each  LEC,  including  a  BOC,  to 
implement  toll  dialing  parity  no  later 
than  February  8, 1999.  In  addition,  we 
require  a  LEC,  including  a  BOC,  to 
provide  toll  dialing  parity  throughout  a 
state  coincident  with  its  provision  of  in- 
region,  interLATA  or  in-region, 
interstate  toll  services  in  that  state. 
LECs,  other  than  BOCs,  that  are  either 
already  offering  or  plan  to  begin  to 
provide  in-region,  interLATA  or  in- 
region,  interstate  toll  services  before 
August  8, 1997,  must  implement  toll 
dialing  parity  by  August  8, 1997.  We 
note  that  smaller  LECs,  for  which  this 
implementation  schedule  may  be 
unduly  burdensome,  may  petition  their 
state  commission  for  a  suspension  or 
modification  of  the  appUcation  of  this 
requirement." 

8.  Those  states  desiring  to  impose 
more  stringent  presubscription 
methodologies,  e.g.,  multi-PIC  or  smart- 
PIC,'*  will  retain  the  fiexibility  to 
impose  such  additional  requirements. 
We  also  announce  our  intention  to  issue 
a  Further  Notice  of  Proposed 
Rulemaking  addressing  the  technical 
feasibility  andnationwide  availability  of 
a  separate  presubscription  choice  for 
international  calling  based  on  the  use  of 
multi-PIC  or  smart-PIC  technologies. 

9.  Pursuant  to  the  local  diaUng  parity 
requirements  of  section  25lCb)(3),  we 
require  a  LEC  to  permit  telephone 
exchange  service  customers,  within  a 
defined  local  calling  area,  to  dial  the 
same  number  of  digits  to  make  a  local 
telephone  call,  notwithstanding  the 
identity  of  the  customer's  or  the  called 
party's  local  telephone  service  provider. 
We  decline  at  this  time  to  prescribe 
additional  guideUnes  to  address  the 
methods  that  LECs  may  use  to 
accomplish  local  dialing  parity  given 
our  finding  that  local  dialing  parity  will 
be  achieved  upon  implementation  of  the 
number  portability  and  interconnection 
requirements  of  section  251,  as  well  as 


"47  U.S.C  251(f)(2). 

"The  multi-PIC  or  smart-PIC  presubscription 
method  would  enable  subscribers  to  select  multiple 
carriers  for  various  categories  of  toll  traffic  For  a 
discussion  of  multi-PIC  and  smart-PIC 
presubscription  methodologies,  see  infra  section 
II.B(4). 
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the  provisi<ins  requiring 
nondiscriminatory  access  to  telephone 
numbers  found  in  section  251(b)(3). 

10.  We  a^o  decline  to  adopt  federal 
consiuner  education  programs  or 
procedures  that  would  inform 
consumers  of  the  existence  of 
competitive  telecommunications 
providers.  Instead,  we  leave  decisions 
regarding  consumer  education  and 
carrier  selection  procedures  to  the 
states.  We  conclude  that,  in  order  to 
ensure  that  dialing  parity  is 
implemented  in  a  pro-competitive 
manner,  national  rules  are  needed  for 
the  recovery  of  dialing  parity 
implementfttion  costs. 

11.  Section  271  of  the  1996  Act 
requires  BQCs  to  provide  intraLATA  toll 
dialing  party  throughout  a  state 
coincident  fvith  the  exercise  of  their 
authority  to  offer  interLATA  services 
originating  within  the  state."  BOC  entry 
into  the  intirLATA  market  is 
conditioned  upon  their  offering 
"nondiscriminatory  access  to  such 
services  or  information  as  are  necessary 
to  allow  the  requesting  carrier  to 
implement  tocal  dialing  parity  in 
accordance  with  the  requirements  of 
Section  25lO))(3)." 20 

2.  Nondiscnminatory  Access 

12.  Section  251(b)(3)  also  requires  all 
LECs  to  perfnit  competing  providers  of 
telephone  ekchange  service  and  toll 
service  "nondiscriminatory  access  to 
telephone  numbers,  operator  services, 
directory  assistance  and  directory 
listings."  21  jWe  conclude  that 
"Nondiscriminatory  access,"  as  used  in 
section  251(b)(3).  encompasses  both:  (1) 
Nondiscrimination  between  and  among 
carriers  in  rfates,  terms  and  conditions  of 
access;  and  (2)  the  ability  of  competing 
providers  tq  obtain  access  that  is  at  least 
equal  in  quality  to  that  of  the  providing 
LEC.  This  dJBfinition  of 
"nondiscriminatory  access"  in  section 
251(b)(3)  recognizes  the  more  general 
application  of  that  section  to  all  LECs, 
whereas  seqtion  251(c)  places  more 
specific  duties  upon  incumbent  LECs  in 
terms  of  nondiscriminatory  access.  We 
conclude  that  the  term 
"nondiscriminatory  access  to  telephone 
numbers"  requires  all  LECs  to  permit 
competing  oroviders  access  to  telephone 


'•47  U.S.Ci71  (e)(2)(A). 

»47  U.S.C  2ti(c)(2)(B)(xii).  We  decline  to 
address  sectior^  271(c)(2)(B)  issues  in  this  Order.  We 
will  consider  e|ch  BOC's  application  to  enter  in- 
region.  interLAjA  services  pursuant  to  section 
271(c)(2)(B)  on  p  case-by-case  basis  to  determine 
whether  the  BQC  has  complied  with  section 
271(c)(2)(B)(xii . 

"47U.S.C*l(b)(3). 


numbers  that  is  identical  to  the  access 
the  LEC  provides  to  itself.  » 

13.  We  conclude  that  the  term 
"operator  services,"  for  purposes  of 
section  251(b)(3),  means  any  automatic 
or  live  assistance  to  a  consumer  to 
arrange  for  billing  or  completion,  or 
both,  of  a  telephone  call.  Such  a 
definition  includes  busy  line 
verification,  emergency  assistance, 
operator-assisted  directory  assistance, 
and  any  other  such  services  used  to 
arrange  for  the  billing  and/or 
completion  of  telephone  calls.  We 
further  conclude  that  any  customer  of  a 
telephone  service  provider  that  provides 
operator  services  should  be  able  to 
obtain  these  services  by  dialing  "0"  or 
"0-plus  the  desired  telephone  number." 
If  a  dispute  arises  regarding  a 
competitor's  access  to  operator  services, 
the  burden  will  be  upon  the  providing 
LEC  to  demonstrate,  with  specificity, 
that  it  has  permitted  nondiscriminatory 
access  and  that  any  disparity  is  not 
caused  by  network  elements  within  its 
control.  To  the  extent  that  operator' 
services  use  any  information  services 
and  adjuncts  that  are  not 
"telecommimications  services,"  of 
which  resale  is  required  under 
251(b)(1),  LECs  are  required  to  make 
available  such  services  to  competing 
providers  in  their  entirety  as  a 
requirement  of  nondiscriminatory 
access  imder  251(b)(3).22  Finally,  we 
find  that  the  refusal  of  a  LEC  providing 
nondiscriminatory  access  to  comply 
with  reasonable  requests  of  competing 
providers  to  "brand"  resold  operator 
services  as  those  of  the  reseller,  or  to 
remove  its  brand,  creates  a  presiunption 
that  the  LEC  is  unlawfully  restricting 
access  to  operator  services. 

14.  We  conclude  that  the  requirement 
in  section  251(b)(3)  of 
nondiscriminatory  access  to  directory 
assistance  means  that  LECs  that  provide 
directory  assistance  must  permit  access 
to  this  service  to  competing  providers 
that  is  at  least  equal  in  quality  to  the 
access  that  the  LEC  provides  to  itself. 
We  impose  obligations  upon  all  LECs  to 
satisfy  the  requirement  of 
nondiscriminatory  access  to  directory 
listings.  If  a  LEC  provides  directory 
assistance,  that  LEC  must  permit 
competing  providers  to  have  access  to 
its  directory  assistance,  so  that  any 
customer  of  a  competing  provider  can 
access  any  listed  number  on  a 
nondiscriminatory  basis, 
notwithstanding  the  identity  of  the 
customer's  local  service  provider. 
Further,  we  require  LECs  to  share 
directory  listings  with  competing 
service  providers,  in  "readily 


accessible"  tape  or  electronic  formats^ 
upon  request,  and  in  a  timely  manner. 
To  the  extent  that  all  or  part  of  directory 
assistance  services  are  not 
"telecommunications  services,"  of 
which  resale  is  required  under 
251(b)(1),  LECs  must  make  available 
such  services  in  their  entirety  as  pari  of 
their  obligation  to  permit 
nondiscriminatory  access  to  competing 
providers.23  This  requirement  thus 
extends  to  any  information  services  and 
adjuncts  used  to  provide  directory 
assistance.  Finally,  as  with  the  branding 
of  resold  operator  services,  we  find  that 
the  refusal  of  a  LEC  providing 
nondiscriminatory  access  to  directory 
assistance  to  "brand"  resold  directory 
assistance  services  as  those  of  the 
reseller,  or  to  remove  its  brand,  creates 
a  presumption  that  the  LEC  is 
unlawfully  restricting  access  to 
directory  assistance. 

15.  We  also  conclude  that  section 
251(b)(3)'s  requirement  of 
nondiscriminatory  access  and  its 
prohibition  of  unreasonable  diaUng 
delays  applies  to  both  the  provision  of 
local  and  toll  dialing  p>arity.  We 
conclude  that  the  dialing  delay 
experienced  by  customers  of  a 
competing  provider  should  not  be 
greater  than  that  experienced  by 
customers  of  a  LEC  providing  dialing 
parity  or  nondiscriminatory  access,  for 
identical  calls  or  call  types.  Finally,  we 
conclude  that  the  statutory  obligation  to 
avoid  unreasonable  dialing  delays 
places  a  duty  on  LECs  that  provide 
diaUng  parity,  or  nondiscriminatory 
access  to  operator  services  or  directory 
assistance,  to  process  all  calls  from 
competing  providers  on  the  same  terms 
as  calls  from  its  own  customers. 

B.  Actions  To  Implement  Section 
251(c)(5) 

16.  In  addition  to  the  duties  imposed 
by  section  251(b)(3)  on  all  LECs,  new 
section  251(c)(5)  imposes  upon 
incumbent  LECs  the  duty  to  "provide 
reasonable  public  notice  of  changes  in 
the  information  necessary  for  the 
transmission  and  routing  of  services 
using  that  local  exchange  carrier's 
facilities  or  networks,  as  well  as  of  any 
other  changes  that  would  affect  the 
interoperability  of  those  facilities  or 
networks."  2*  We  adopt  broad  guidelines 


»M. 


2*  An  incimibent  LEC,  with  respect  to  an  area,  is 
defined  under  the  1996  Act  as  "the  local  exchange 
carrier  that:  (A)  on  the  date  of  enactment  of  the 
Telecommunications  Act  of  1996,  provided 
telephone  exchange  service  in  such  area;  and  (B)(i) 
on  such  date  of  enactment,  was  deemed  to  be  a 
member  of  the  exchange  carrier  association 
pursuant  to  section  69.601(b)  of  the  Commission's 
regulations  (47  CFR  69.601(b));  or  (ii)  is  a  person  or 
entity  that,  on  or  after  such  date  of  enactment. 
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to  implement  section  251(c)(5).  We  also 
specify  how  public  notice  must  be  made 
whenever  an  upcoming  change  may 
a^ect  the  way  in  which  a  competing 
service  provider  transmits,  routes,  or 
otherwise  provides  its  services. 

17.  We  conclude  that  "information 
necessary  for  transmission  and  routing" 
in  section  251(c)(5)  means  any 
information  in  the  inamibent  LEC's 
possession  that  affects  a  competing 
service  provider's  performance  or  ability 
to  provide  either  information  or 
telecommunications  services.  We  define 
"interoperability"  as  the  ability  of  two 
or  more  lacilities,  or  networks,  to  be 
connected,  to  exchange  information, 
and  to  use  the  information  that  has  been 
exchanged. 

C.  Actions  Taken  To  Implement  Section 
251(e) 

18.  New  section  251(e)(1)  restates  the 
Ck>mmission's  authority  over  matters 
relating  to  the  administration  of 
numbering  resources  by  giving  the 
Commission  "exclusive  jurisdiction 
over  those  portions  of  the  North 
American  Numbering  Plan  that  pertain 
to  the  United  States."  "  This  section 
also  requires  the  Commission  to  "create 
or  designate  one  or  more  impartial 
entities  to  administer 
telecommunications  numbering  and  to 
make  such  numbers  available  on  an 
equitable  basis."  ^  Finally,  section 
251(e)(2)  provides  that  the  cost  of 
establishing  telecommunications 
numbering  administration  arrangements 
"shall  be  borne  by  all 
telecommunications  carriers  on  a 
competitively  neutral  basis  as 
determined  by  the  Commission.""  In 
this  Order,  we  address  whether  further 
action  is  required  to  create  or  designate 
an  impartial  entity  to  administer 
telecommimications  numbering.  We 
clarify  the  states'  role  in  number 
administration,  and  provide  direction  to 
states  wishing  to  use  area  code  overlay 
plans.  We  also  clarify  how  cost  recovery 
for  numbering  administration  will 
occur.  We  deny  the  petition  for 
expedited  declaratory  ruling  filed  by  the 
Texas  Commission  based  on  our  finding 
that  the  Texas  Commission's  wireless- 
only  area  code  overlay  plan  violates  the 
guidelines  set  forth  in  our  Ameritech 
Order.  We  authorize  Bellcore  and  the 
incumbent  LECs  to  perform  number 
administration  functions  as  they  did 
prior  to  the  enactment  of  the  1996  Act 
until  such  functions  are  transferred  to 


the  new  North  American  Numbering 
Plan  Administrator. 

19.  We  conclude  that  we  have  taken 
appropriate  action  to  designate  an 
impartial  number  administrator 
pursdknt  to  section  251(e)(1).  We  further 
conclude  that  the  Commission  should 
retain  its  authority  to  set  policy  with 
respect  to  all  facets  of  numbering 
administration  to  ensxue  the  creation  of 
a  nationwide,  uniform  system  of 
numbering  that  is  essential  to  the 
efficient  delivery  of  interstate  and 
international  telecommunications 
services  and  to  the  development  of  a 
competitive  telecommunications 
services  market.  While  we  retain  this 
policy-making  authority,  we  authorize 
the  states  to  resolve  matters  involving 
implementation  of  new  area  codes 
subject  to  the  guidelines  set  forth  in  this 
Order. 

20.  In  this  Order,  we  also  prohibit  the 
use  of  service-specific  or  technology- 
specific  area  code  overlay  plans.  States 
may  employ  all-services  overlays  only  if 
they  also  mandate  10-digit  dialing  for  all 
local  calls  within  the  area  affected  by 
the  area  code  change  and  ensure  the 
availability  of  at  least  one  central  office 
code  in  the  existing  area  code  to  every 
entity  authorized  to  provide  local 
exchange  service  in  that  area,  including 
CMRS  providers. 

21.  To  fulfill  the  mandate  of  section 
251(e)(2),  we  require  that  (1)  only 
"telecommimications  carriers,"  as 
defined  in  section  3(44)  of  the  1996  Act, 
shall  contribute  to  the  costs  of 
niunbering  administration;  ^  and  (2) 
that  such  contributions  shall  be  based 
on  each  contributor's  gross  revenues 
fitjm  its  provision  of 
telecommunications  services  reduced  by 
all  payments  for  telecommunications 
services  and  facilities  that  have  been 
paid  to  other  teleconmiimications 
carriers. 

n.  Dialing  Parity  Requirements 

A.  In  General 

22.  With  dialing  parity  a  telephone 
customer  can  preselect  any  provider  of 
telephone  exchange  service  or  telephone 
toll  service  without  having  to  dial  extra 
digits  to  route  a  call  to  that  carrier's 
network.  Until  now,  in  most  states, 
telephone  customers  wishing  to  have 


their  intraLATA  toll  calls  carried  by  a 
carrier  other  than  their  current  provider 
of  telephone  exchange  service  had  to 
dial  a  five-  or  seven-digit  prefix  or 
access  code  before  dialing  the  called 
party's  telephone  number." 
Presubscription  to  a  carrier  other  than  a 
customer's  telephone  exchange  service 
provider  has  not  been  an  option  for 
interstate,  intraLATA  toll  calls  or  in 
most  states  for  intrastate,  intraLATA  toll 
calls.'*'  In  states  where  intrastate, 
intraLATA  toll  dialing  parity  is 
available,  a  ciistomer  may  presubscribe 
to  a  carrier  other  than  bis  or  her 
provider  of  telephone  exchange  service 
and  have  all  of  that  customer's 
intrastate,  intraLATA  toll  calls  carried 
by  that  selected  carrier  simply  by 
dialing  "1"  plus  the  area  code  and 
telephone  nimiber  of  the  called  party." 
The  section  251(b)(3)  dialing  parity 
obligation  will  foster  vigorous  local 
^change  and  long  distance  competition 
by  ensuring  that  each  customer  has  the 
fi^eedom  and  flexibility  to  choose  among 
different  carriers  for  different  services 
without  the  burden  of  dialing  access 
codes. 

The  Need  for  Minimum  Nationwide 
Dialing  Parity  Standards 

a.  Backgroimd  and  Comments 

23.  Section  251(b)(3)  imposes  on  all 
LECs  the  "duty  to  provide  dialing  parity 
to  competing  providers  of  telephone 
exchange  service  and  telephone  toll 
service."  '^  In  the  NPRM,  we  sought 
comment  on  whether  the  Commission 
should  adopt  nationwide  dialing  parity 
standards  and,  if  so,  what  those 
standards  should  be.'' 

24.  A  majority  of  commenters  urge  the 
Commission  to  adopt  uniform 
nationwide  dialing  parity  guidelines. 


became  a  successor  or  assign  of  a  member  described 
in  clause  (i)."  47  U.S.C  251(hKl). 
»47U.S.C251(eXl)- 

"47U.S.C251(eX2). 


"The  term  "telecommunications carrier"  means 
"any  provider  of  telecommunications  services, 
except  that  such  term  does  not  include  aggregators 
of  telecommunications  services  (as  defined  in 
section  226).  A  telecommunications  carrier  shall  be 
treated  as  a  common  carrier  under  this  Act  only  to 
the  extent  that  it  is  engaged  in  providing 
telecommunications  services,  except  that  the 
Commission  shall  determine  whether  the  provision 
of  fixed  and  mobile  satellite  service  shall  be  treated 
as  common  carriage."  47  U.S.C  153(44). 


^Sometimes  referred  to  as  "lOXXX"  or 
"lOlXXXX"  dialing,  callers  may  reach  a  long 
distance  carrier  in  states  where  such  dialing 
arrangements  are  authocized  by  dialing  a  five-digit 
carrier  access  code  ("lOXXX,"  with  "XXX" 
representing  a  three-digit  carrier  identification 
code)  or  a  seven  digit  carrier  access  code 
( "lOlXXXX."  with  "XXXX"  representing  a  carrier 
identification  code). 

»An  "interstate,  intraLATA  toll  call"  is  a  call 
that:  (1)  Crosses  a  state  boundary  but  does  not  cross 
a  LATA  boundary;  and  (2)  is  subject  to  a  charge. 
A  call  firom  Philadelphia,  Pennsylvania  to  Cherry 
Hill,  New  Jersey  (currently  handled  by  Bell 
Atlantic)  is  an  example  of  such  a  call. 

''  It  is  our  understanding  that  some  form  of 
intraLATA  toll  dialing  parity  is  available  or  has 
been  ordered  in  Alaska,  Arizona,  Connecticut, 
Florida,  Georgia,  Illinois,  Kentucky,  Michigan, 
Minnesota,  New  )ersey.  New  York.  Ohio. 
Pennsylvania,  West  Virginia,  Wisconsin  and 
Wyoming.  See  Ex  parte  letter  from  Charles  D. 
Cosson.  USTA,  to  William  F.  Caton.  Acting 
Secretary,  Federal  Communications  Commission, 
filed  in  CC  Docket  No.  96-96.  July  10, 1996,  ati. 

"47  U.S.C  251(b)(3). 

"NPRM at  paras.  206.  207,  209-213,  218,  219. 
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but  commenters  differ  on  how  detailed 
such  federal  rules  should  be.  For 
example,  the  Telecommunications 
Resellers  Association  maintains  that 
specific  national  standards  are  needed 
to  ensure  that  competing  providers  are 
able  to  utilize  common  network  designs 
in  multiple  markets  and  to  prevent- 
incumbent  LECs  from  "gaming"  or 
"manipulatittg  the  processes"  of  the 
states.^  Am^ritech  urges  the 
Commission  to  adopt  "broad  rules  that 
afford  sufficient  flexibility  to 
accommodate  local  conditions."  "  Other 
commenters,,  such  as  Bell  Atlantic, 
opposing  tha  adoption  of  federal  dialing 
parity  standards,  assert  that  the 
proponents  of  such  standards  have 
failed  to  demonstrate  how  they  or 
consiuners  h^ve  been  harmed  by 
"locally  tailok«d  implementation"  of 
dialing  parity  in  the  intraLATA  toll 
markets.**  Without  such  a 
demonstration,  argues  Bell  Atlantic,  the^ 
Commission  should  not  interfere  with 
states'  activities."  Cincinnati  Bell 
Telephone  Company  (CBT)  likewise 
opposes  federal  standards,  maintaining 
that  so  long  ^  a  state  regulatory 
commission  Adopts  a  toll  dialing  parity 
arrangement  that  "offers  consimiers  a 
choice  from  at  least  two  carriers,  one  of 
which  is  the  local  exchange  carrier,  the 
requirements  of  the  1996  Act  have  been 
met."  38         I 

b.  EKscussioni 

25.  We  conclude  that  the  purpose  of 
the  statutory  dialing  parity 
requirement^— to  facilitate  the 
introduction  of  competition  in  the  local 
and  toll  markets — is  best  served  by  the 
adoption  of  broad  guidelines  and 
minimum  federal  standards  that  build 
upon  the  states'  experiences.  We 
conclude  that  such  minimum 
nationwide  standards  will  facilitate 
competition  to  the  extent  that  new 
entrants  seeking  to  offer  regional  or 
national  services  will  not  be  subjected 
to  an  array  of  differing  state  standards 
and  timetabl^.''  We  note  that  out 
conclusion  t<^  adopt  nationwide  dialing 
parity  standattis  is  consistent  with  our 
conclusion  in  the  First  Report  and  Order 
that  nationwide  standards  to  implement 
other  section  1251  provisions  are 


-"Telecommuitications  Resellers  Association 
reply  at  8-9.        ] 

"  Ameritech  r*ply  at  /. 

^  Bell  Atlanti^  reply  at  2. 

"Id. 

»  CBT  cominekju  at  5. 

»We  note  thai  section  271(e)(2)(B)  precludes 
most  states  from  requiring  a  BOC  to  implement 
intraLATA  toll  dialing  parity  in  a  state  before  tha 
BOC  has  receive4  authority  to  provide  in-region, 
interLATA  servi^  in  such  state  or  before  three 
years  after  enactitaent  of  the  1996  Act.  whichever  is 
earlier.  47  U.S.C  271(e)(2)(B). 


necessary  to  facilitate  competition  by 
serving  as  a  backdrop  against  which 
interconnection  negotiations  and 
arbitration  can  occur.^  We  are 
persuaded  that,  contrary  to  the  views  of 
Bell  Atlantic,  the  failure  to  adopt  » 
minimum  federal  standards  wouldnarm 
both  new  entrants  and  consumers  by 
delaying  the  introduction  of 
competition  and  imposing  additional 
costs  on  competitors,  including  small 
entities,  particularly  when  different 
network  configurations  are  required  in 
each  market.  We  conclude  that  uniform 
standards — in  some  cases  minimum, 
uniform  standards — will  speed 
competitive  entry  by  more  promptly 
opening  the  local  and  toll  markets  to 
competition. 

2.  Scope  of  the  Dialing  Parity 
Requirements 

a.  Background 

26.  Under  section  251(b)(3)  a  LEC 
must  provide  dialing  parity  only  to 
competing  providers  of  telephone 
exchange  service  and  telephone  toll 
service.'*'  The  scope  of  the  obligation  to 

f)rovide  dialing  parity,  however,  is  not 
imited  to  a  particular  type  of  traffic  or 
service.  Section  251(b)(3)  makes  no 
distinction  among  international, 
interstate  and  intrastate  traffic  for 
purposes  of  the  dialing  parity 
provisions.*^  The  statutory  definition  of 
"dialing  parity"  also  contains  no  such 
distinctions  and,  instead,  speaks  ^ 
generally  in  terms  of  the  provision  of 
"telecommunications  services"  by  "a 
person  that  is  not  an  affiliate  of  a  local 
exchange  carrier." *^  Based  on  the 
absence  of  any  such  distinctions  in 
defining  the  scope  of  the  dialing  parity 
requirements,  the  NPRM  tentatively 
concluded  that  section  251(b)(3)  creates 
a  duty  to  provide  dialing  parity  to 
competing  providers  of  telephone 
exchange  service  and  telephone  toll 
service  with  respect  to  all 
telecommunications  services  that 
require  dialing  to  route  a  call,  and 
encompasses  international  as  well  as 
interstate  and  intrastate,  local  and  toll 
services.** 

b.  Comments 

27.  Numerous  parties  express  support 
for  the  Commission's  tentative 
conclusion.'*'  Several  parties  qualify 
their  support  for  this  conclusion, 
however,  by  asserting  that  the  duty  to 


*>See  First  Report  and  Order  at  section  D. 
"47  U.S.C  251(b)(3). 
«/d. 

*'  47  U.S.C  153(15). 
■"  A/PHMat  para.  206. 
'*'  See.  e.g..  MFS  comments  at  2;  California 
Commission  comments  at  3. 


provide  dialing  parity  to  competing 
providers  of  telephone  toll  service 
apphes  to  international  calls  only  to  the 
extent  that  it  entitles  a  customer  to  route 
automatically,  without  the  use  of  an 
access  code,  all  of  the  customer's 
international  calls  to  his  or  her 
presubscribed  interLATA  long  distance 
carrier.**  These  parties  maintain  that 
section  251(b)(3)  does  not  require  LECs 
to  provide  customers  a  separate 
presubscription  choice  for  international 
calling.*' 

28.  A  broad  range  of  parties  also 
support  the  tentative  conclusion  that 
section  251(b)(3)  imposes  a  duty  on  the 
LEC  to  provide  both  local  and  toll 
dialing  parity.**  Two  parties  reject  this 
tentative  conclusion,  arguing  that  the 
dialing  parity  requirements  apply  only 
to  local  calling  and  do  not  extend  to  toll 
services.'*'  Specifically,  Lincoln 
Telephone  and  the  Pennsylvania 
Commission  contend  that  Congress 
addressed  toll  dialing  parity  only  in 
section  271(e)(2)  of  the  1996  Act  as  it 
relates  to  the  conditions  under  which  a 
BOC  may  enter  the  in-region,  interLATA 
toll  business  and  question  the 
Commission's  authority  to  implement 
toll  dialing  parity  requirements.*'  U  S 
WEST  similarly  argues  that  section 
251(b)(3)  imposes  only  a  duty  to  provide 
local  dialing  parity  and  suggests  that  the 
only  affirmative  obligation  to  provide 
toll  dietling  parity  is  contained  in  the 
equal  access  provisions  of  section  251(g) 
of  the  1996  Act,  which.  U  S  WEST 
states,  applies  only  to  the  BOCs  and 
GTE."  Lincoln  Telephone  makes  the 
additional  argument  that  competitive 
providers  vdshing  to  enter  the 
intraLATA  toll  market  should  be 
required  to  "share  responsibility  for 
serving  the  entire  LATA,  rather  than 
simply  selecting  the  lowest  cost 
customers  from  the  most  profitable 
exchanges  without  regard  to  that 
practice's  effect  on  other  customers."  '2 
The  imposition  of  such  a  requirement, 
according  to  Lincoln  Telephone,  would 
"reflect  a  commitment  to  affordable 
imiversal  service."" 

c.  Discussion 

29.  We  adopt  our  tentative  conclusion 
that  section  251(b)(3)  creates  a  duty  to 
provide  diafing  parity  to  competing 


'*See,  e.g..  Sprint  comments  at  4-5;  SBC 
comments  at  5. 

"  See.  e.g.,  Excel  comments  at  6:  MQ  comments 
at  2;  BellSouth  comments  at  9. 

•  Lincoln  Telephone  comments  at  2-3; 
Pennsylvania  Commission  comments  at  1-2. 

»/d. 

"US  WEST  comments  at  4-5. 

^  Lincoln  Telephone  comments  at  5. 

"W.  at  6. 
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providers  of  telephone  exchange  service 
and  telephone  toll  service  with  respect 
to  all  telecommunications  services  that 
require  dialing  to  route  a  call,  and 
encompasses  international  as  well  as 
interstate  and  intrastate,  local  and  toll 
services.5'*  We  note  that  section 
251(b)(3)  does  not  limit  the  types  of 
traffic  or  services  for  which  dialing 
parity  must  be  provided  to  competing 
providers  of  telephone  exchange  and 
telephone  toll  service.  The  reference  to 
these  types  of  providers  clearly  shows 
that  dialing  parity  must  be  provided  for 
exchange  service  and  toll  service. 
Nothing  in  the  statutory  language  limits 
the  scope  of  the  dialing  parity  obligation 
to  exchange  and  toll  services  or 
distinguishes  among  the  various  types 
of  telecommunications  services  in 
imposing  the  dialing  parity  obligations. 
This  conclusion  is  further  supported  by 
the  statutory  definition  of  dialing  parity 
insofar  as  it  refers  to  the  provision  of 
"telecommunications  services" 
generally  without  distinction  among 
various  types  of  telecommunications 
services.'*  In  addition,  we  are  not 
persuaded  that  section  251(g)  relieves 
certain  LECs  of  the  duty  to  provide  toll 
dialing  parity.  That  section  contains  no 
reference  or  cross  reference  to  dialing 
parity  or  to  section  251(b)(3).  Section 
251(g)  preserves  the  equal  access 
obligations  already  imposed  on  the 
BOCs  and  GTE,  but  does  not  exempt 
them  or  other  LECs  from  the  toll  dialing 
parity  requirements.  Finally,  we  note 
that  CMRS  providers  are  not  required  to 
provide  dialing  parity  or 
nondiscriminatory  access  imder  section 
251(b)(3)  because  the  Commission  has 
not  determined  that  CMRS  providers  are 
LECs  and  section  332(c)  of  die 
Communications  Act  of  1934  provides 
that  a  "person  engaged  in  the  provision 
of  commercial  mobile  services  *  *  * 
shall  not  be  required  to  provide  equal 
access  to  common  carriers  for  the 
provision  of  toll  services."  ** 

30.  Finally,  concerning  Lincoln 
Telephone's  proposal  to  require 
competitive  providers  of  intraLATA  toll 
service  to  serve  an  entire  LATA,  rather 
than  merely  certain  low  cost  customers 
within  a  LATA,  we  note  that  Lincoln 
Telephone,  in  essence,  is  asking  us  to 
condition  a  carrier's  receipt  of  dialing 
parity  upon  that  carrier's  assuming  the 
obligation  of  an  "eligible" 
telecommunications  carrier.^'  We  find 


neither  the  language  of  section  251(b)t3) 
nor  its  legislative  history  supports  the 
conclusion  that  Congress  intended  to 
condition  a  carrier's  right  to  receive  the 
benefits  of  dialing  parity  upon  its 
assuming  the  obligations  of  an  eligible 
telecommunications  carrier.  The  issue 
of  encouraging  carriers  to  provide 
imiversal  service  throughout  a  service 
territory  is  beyond  the  scope  of  this 
proceeding.'*  Also,  for  the  Commission 
to  make  LATA-wide  or  state-wide 
service  a  precondition  of  entry  into  that 
LATA  or  state  would  be  to  erect  a  major 
legal  barrier  to  entry,  particularly  for 
smaller  telecommunications  services 
providers,  that  is  contrary  to  the  basic 
thrust  of  the  1996  Act. 

B.  Implementation  of  the  Toll  Dialing 
Parity  Requirements 

1.  Presubscription  Method  of  Achieving  Toll 
Dialing  Parity 

a.  Background 

31.  The  statutory  definition  of  dialing 
parity  provides  that  the  customer  must 
have  the  ability  to  choose  "from  among 
2  or  more  telecommunications  services 
providers  (including  such  local 
exchange  carrier)."  ''  The  definition  also 
provides  that  customers  must  be  able  to 
exercise  this  choice  by  being  able  "to 
route  automatically  without  the  use  of 
access  codes,  their  telecommunications 
to  the  telecommunications  services 
provider  of  the  customer's 
designation.""*  Thus,  LECs  are 
precluded  from  relying  on  access  codes 
as  a  means  of  providing  dialing  parity 
to  comp>etitive  service  providers.*'  The 
1996  Act,  however,  does  not  specify 
what  methods  should  be  used  to 
implement  dialing  parity.  The  NPRM 
tentatively  concluded  that 
presubscription  represents  the  most 
feasible  method  of  achieving  dialing 
parity  in  long  distance  markets 
consistent  with  the  statutory  definition 
of  dialing  parity  and  sought  comment  as 


"JVPflMal  para.  206. 

^The  issue  of  whether  a  separate  presubscription 
choice  is  required  for  international,  interstate,  and 
intrastate  toll  calls  is  discussed  more  fully  in 
section  n.B(2)  infra. 

»»47  U.S.C  332(c)(8). 

"  An  eligible  telecommunications  carrier  is  a 
common  carrier  that  offers  all  services  that  are 


supported  by  federal  universal  service  support 
mechanisms  under  section  254(c)  and  that  uses 
"media  of  general  distribution"  to  advertise  the 
availability  of  those  services  and  its  charges  for 
them.  47  U.S.C.  214(e)(1).  The  issue  of  which 
services  should  receive  support  from  universal 
service  support  mechanisms  is  being  addressed  by 
the  Conunission  and  the  Federal-State  Joint  Board 
on  universal  service,  as  required  by  new  section  254 
of  the  Communications  Act,  as  amended  by  the 
1996  Act.  See  Fedewl-State  Joint  Board  on 
Universal  Service,  CC  Docket  No.  96-45.  Notice  of 
Proposed  Rulemaking  and  Order  Establishing  Joint 
Board.  FCC  96-93,  (released  March  8. 1996) 
[Universal  Service  NPRM)  (proposing  rules  to 
implement  section  254  of  the  1996  Act)  61  FR 
10499  (March  14, 1996). 

'•  See  Universal  Service  NPBM. 

"47  U.S.C  153(15). 

•o/d. 

-'Id. 


to  this  tentative  conclusion.*^  In  this 
context,  the  NPflM  defined 
"presubscription"  as  the  process  by 
which  a  customer  preselects  a  carrier  to 
which  all  of  a  particular  category  or 
categories  of  calls  on  the  customer's  line 
will  be  routed  automatically." 

32.  As  stated  in  the  NPBM, 
presubscription  to  a  carrier  other  than 
the  customer's  local  exchange  carrier 
has  not  been  available  for  interstate, 
intraLATA  toll  calls  nor  has  it  been 
available  in  most  states  for  intmstate, 
intraLATA  toll  calls!**  Instead,  LECs 
automatically  carry  these  calls  rather 
than  routing  them  to  a  presubscribed 
carrier  of  the  customer's  choice.  If  the 
state  from  which  the  customer  is  calling 
has  authorized  competition,  but  has  not 
ordered  presubscription  in  the 
intraLATA  toll  market,  a  customer 
wishing  to  route  an  intraLATA  toll  call 
to  an  alternative  carrier  typically  must 
dial  the  carrier  access  code  of  the 
alternative  carrier. 

b.  Comments 

33.  Nearly  all  parties  concur  in  the 
Commission's  tentative  conclusion  that 
presubscription  represents  the  most 
feasible  method  of  achieving  toll  dialing 
parity  consistent  with  the  statutory 
definition  of  dialing  parity .**  FacTel  and 
Lincoln  Telephone  suggest  that 
presubscription  is  not  required  to 
achieve  toll  dialing  parity  so  long  as 
customers  can  reach  competing  toll 
carriers  through  the  use  of  carrier  access 
codes.**  Finally,  BellSouth  argues  that 
the  toll  dialing  parity  requirement  is 
satisfied  by  "removing  the  intraLATA 
default  to  the  incumbent  LEC,  thus 
assuring  that  no  additional  digits  need 
to  be  dialed  in  order  to  reach  carriers 
competing  with  the  incumbent  LEC  for 
intraLATA  toll  service."  *'  BellSouth 
further  argues  that  the  Commission 
should  confirm  that  such  arrangements 
are  consistent  with  the  statutory  dialing 
parity  requirements.** 

c.  Discussion 

34.  We  adopt  our  tentative  conclusion 
that  the  dialing  parity  requirement  for 
toll  calling  can  best  be  achieved  through 
presubscription  because  that  method 
would  enable  customers  to  route  a 


"A/PflMat  para.  207. 

"W. 

*«W.  at  para.  208. 

"  See,  e.g.,  Ohio  Commission  comments  at  6; 
NEXTUNK  comments  at  9. 

*»See.  eg..  PacTel  reply  at  10  ("Toll  dialing 
parity,  on  the  other  hand,  should  mean  that 
customers  can  reach  completing  toll  carriers  on  the 
same  dialing  basis,  including  through  the  use  of 
carrier  access  codes,  with  an  equal  number  of 
digits.");  Lincoln  Telephone  comments  at  2-3. 

«^  BellSouth  comments  at  11  n.23. 
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particular  Category  of  traffic  to  a 
preselected  carrier  without  having  to 
dial  access  codes.  We  note  that  the  use 
of  access  codes  to  route  calls  among 
competing  providers  of  telephone  toll 
service  is  precluded  under  the  statutory 
definition  of  diaUng  parity.** 
Accordingly,  we  disagree  with  those 
parties  who  contend  that  toll  dialing 
parity  can  be  achieved  through  the  use 
of  access  c0des  in  a  manner  that  is 
consistent  with  the  statutory  definition 
of  dialing  parity.'"  We  also  cannot 
conclude  that  the  toll  dialing  parity 
requirement  is  satisfied  by  removing  the 
intraLATAJ  default,  as  BellSouth 
maintains.''  Removing  the  intraLATA 
default  would  not  satisfy  the  toll  dialing 
parity  requirement  unless  the  LEC  also 
uses  the  full  2-PIC  presubscription 
methodology  discussed  below.'^ 

2.  Categories  of  Domestic,  Long  Distance 
Traffic  Sut^ject  to  Presubscription 

a.  Background 

35.  In  thi  NPRM,  the  Commission 
sought  coniment  as  to  the  categories  of 
long  distance  traffic  (e.g.,  intrastate, 
interstate,  »nd  international  traffic)  for 
which  a  customer  should  be  entitled  to 
choose  presubscribed  carriers.'^  The 
NPAM  alsoi  sought  comment  on  specific 
alternative  methods  for  implementing 
local  and  toll  dialing  parity,  including 
various  fortns  of  presubscription,  in  the 
interstate  apd  intrastate  long  distance 
and  international  markets,  that  are 
consistent  with  the  statutory 
requirements  set  forth  in  the  1996  Act.'* 

b.  Comments 

36.  Most  parties  appear  to  agree  that 
customers  should  be  entitled  to 
presubscribe  to  two  separate  carriers  for 
their  toll  ciUing."  There  is  a  lack  of 


••See  47  U.B.a  153(15). 

'°Althoughtthe  use  of  access  ccxies  to  access 
competing  providers  of  telephone  toll  service  does 
not  constitute!  dialing  parity  as  defined  in  47  U.S.C. 
153(15),  we  di>  not  intend  to  preclude  their  use 
where  a  custoiner  wishes  to  route  a  call  to  a  carrier 
other  than  hia  or  her  presubscribed  intraLATA  toll 
carrier. 

''■  We  undeistand  BellSouth's  reference  to 
"removing  thi  intraLATA  default"  to  mean  that 
BellSouth  wopld  modify  its  switches  so  they  no 
longer  autom4tically  route  all  intraLATA  toll  calls 
to  BellSouth  ind  thus,  would  permit  customers  to 
choose  an  altamative  intraLATA  toll  carrier. 

^  For  a  discussion  of  the  full  2-PIC  methodology, 
see  section  11.6(4)  infra. 

"NPflAfatbara.  210. 

"M.  at  pari  209. 

^  See.  e.g..  Ohio  Consumers'  Counsel  comments 
at  2:  ^e  also  MQ  comments  at  3  (recommending 
that  call  typei  subject  to  presubscription  should 
include:  l-plus/0-plus  interexchange,  7-digit 
interexchang4  and  1+555-1212  calls):  cf.  GTE 
conunents  at  t  (maintaining  that  decisions 
regarding  app^priate  presubscription  categories 
should  be  leftjto  state  regulatory  agencies  on  theory 
that  states  are^  best  positioned  to  balance  value  of 


consensus  in  the  record,  however, 
regarding  how  the  Commission  should 
define  the  presubscription  requirement. 
USTA,  for  example,  argues  that  "(a)ll 
telecommunications  carriers,  including 
LECs,  should  be  permitted  to  define  the 
scope  of  local  service  and  toll  service  in 
response  to  market  forces."  '*  USTA 
further  argues  that  the  "relevant 
distinction,  for  the  long  term,  will  be 
between  intrastate  and  interstate  toll 
traffic." ■"  Sprint,  on  the  other  hand, 
argues  in  favor  of  maintaining  a 
presubscription  requirement  based  on 
LATA  boundaries  and  recommends  that 
customers  continue  to  be  allowed  to 
choose  separate  intraLATA  and 
interLATA  toll  carriers."  Sprint  urges 
us  to  maintain  the  LATA  distinction, 
asserting  that  "competition  over  the  past 
12  years  has  developed  around  the 
LATA  concept,  and  presubscription  has 
for  the  most  part  already  occurred  along 
these  lines."" 

c.  Discussion 

37.  With  respect  to  toll  service,  we 
conclude  that  section  251(b)(3)  requires, 
at  a  minimum,  that  customers  be 
entitled  to  choose  presubscribed  carriers 
for  their  intraLATA  and  interLATA  toll 
calls.  Because  of  the  variations  that  exist 
among  LATA  boimdaries  and  toll  traffic 
within,  and  among,  the  various  states, 
we  have  also  concluded  that  each  state 
should  have  the  opportunity  to 
determine  whether  customers  should  be 
able  to  presubscribe  to  carriers  for 
intrastate  toll  service  and  for  interstate 
toll  service  in  lieu  of  the  intraLATA  and 
interLATA  toll  presubscription 
dichotomy  that  we  have  established  as 
a  minimum  nationwide  standard  at  this 
time.  Although  toll  dialing  parity 
typically  has  been  based  on  LATA 
boundaries  in  multi-LATA  states  where 
it  has  been  implemented,  we  do  not  * 
impose  a  requirement  that  toll  dialing 
parity  be  based  only  on  LATA 


additional  carrier  choices  against  higher 
administrative  and  network  design  costs  associated 
with  increased  number  of  presutracription  choices). 

'»£x  parte  letter  from  Charles  D.  Cosson,  USTA, 
to  William  F.  Caton,  Acting  Secretary.  Federal 
Communications  Commission,  filed  in  CC  Docket 
No.  9e-98.  June  17,  1996.  at  2. 

■"  USTA  comments  at  3  n.2:  $ee  also  MFS  reply 
at  12-13  ("The  Conunission  should  recognize  that 
rules  for  intraLATA  presubscription  are  transitory. 
At  some  point,  when  the  BOCs  and  GTE  are 
authorized  to  provide  both  interLATA  and 
intraLATA  service,  the  distinctions  between 
interLATA  and  intraLATA  calls  will  no  longer  be 
meaningful,  and  the  Commission  should  be 
prepared  to  revisit  and  eliminate  these 
distinctions."). 

'"Sprint  comments  at  4. 

'•M.  At  the  same  time.  Sprint  asks  that  we 
eliminate  the  intrastate  intraLAT A/interstate 
intraLATA  distinction  and  make  all  intraLATA  toll 
calls  (both  interstate  and  intrastate)  subiect  to  a 
single  presubscription. 


boundaries  given  our  expectation  that 
implementation  of  the  1996  Act 
eventually  will  diminish  the 
significance  of  LATA  boundaries.*^  We 
are  aw€u«  that  BOCs  remain  subject  to 
certain  LATA  boundary  restrictions  for 
at  least  the  near-term  and  that  some 
BOCs  may  find  it  technically  infeasible, 
or  otherwise  undesirable,  to  implement 
toll  dialing  parity  based  on  state 
boundaries.*'  We  thus  conclude  that 
states  should  be  able  to  take  the 
relevance  of  those  factors  into  account, 
where  applicable,  and  have  the 
flexibility  to  require  that  toll  dialing 
parity  implementation  be  based  on  state 
boimdaries  where  they  determine  that 
implementing  toll  dialing  parity  on  the 
basis  of  state  boundaries  would  be  pro- 
competitive  and  otherwise  in  the  public 
interest.  In  Alaska  and  Hawaii,  states 
with  no  LATAs,  toll  dialing  parity  will 
continue  to  be  based  on  state 
boundaries. 

38.  We  also  direct  each  LEC  to  submit 
to  the  state  regulatory  commission  for 
each  state  in  which  it  provides 
telephone  exchange  service  the  LECs 
plan  for  implementing  toll  dialing 
parity.  That  plan  must  contain  detailed 
implementation  information,  including 
the  proposed  date  for  dialing  parity 
implementation  for  that  exchange  that 
the  LEC  operates  in  each  state,  and  the 
method  it  proposes  for  enabling 
customers  to  select  alternative  providers 
of  telephone  toll  service.  For  a  LEC, 
other  than  a  BCXl,  the  plan  also  must 
identify  the  LATA  with  which  the  LEC 
proposes  to  associate.*^ 

39.  We  find  that  the  states  aie  best 
able  to  evaluate  implementation  plans 
in  a  way  that  will  avoid  service 
disruptions  for  subscribers  and  promote 
competition  in  the  intrastate  toll  market. 
A  LEC  must  first  obtain  state  approval 
of  its  implementation  plan  before  it 
implements  toll  dialing  parity.  If  the 
LEC  determines  that  a  state  commission 
elects  not  to  evaluate  the  LECs  toll 
dialing  parity  implementation  plan  for 


"USTA  correctly  notes  that  independent 
exchange  carriers  have  not  been  subject  to  the 
interLATA  line  of  business  restrictions  that  were 
imposed  on  the  BOCs  pursuant  to  the  AT4T 
Consent  E)ecree.  See  United  States  v.  American 
Telephone  and  Telegraph  Co..  552  F.  Supp.  226 
(D.D.C.  1982).  See  USTA  comments  at  3  n.2. 

"  For  example,  where  BOCs  receive  authority  to 
provide  in-region.  interLATA  services,  they  are 
required  to  provide  such  services  through  a  separate 
affiliate  for  at  least  three  years  pursuant  to  section 
272  of  the  1996  Act.  See  47  U.S.C.  §§  272  (a)(2), 
(f)(1).  Accordingly,  it  ap(>ears  that  the  LATA 
distinction  will  remain  relevant  insofar  as  it  will 
continue  to  define  the  geographic  areas  in  which  a 
BOC  must  provide  toll  services  through  an  affiliate 
and  those  in  which  it  may  provide  toll  services 
directly. 

«  States  may  require  a  LEC  to  provide  other 
categories  of  information  in  its  plan  in  addition  to 
the  information  categories  stated  here. 
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that  state  suffidently  in  advance  of  the 
date  on  which  a  LEC  is  required  to 
implement  toll  dialing  parity  pursuant 
to  the  Commission's  rules,  we  direct  the 
LEC  to  file  its  plan  with  the 
Commission.*'  The  Commission  will 
release  a  public  notice  of  any  such  LEC 
filings,  in  order  to  give  interested  parties 
an  opportimity  to  comment.  The  LEC's 
plan  will  be  deemed  approved  on  the 
fifteenth  day  following  release  of  the 
Commission's  public  notice  unless,  no 
later  than  the  fourteenth  day  following 
the  release  of  the  Commission's  public 
notice,  either:  (1)  The  Common  Carrier 
Bureau  notifies  the  LEC  that  its  plan 
will  not  be  deemed  approved  on  the 
fifteenth  day;  or  (2)  an  opposition  to  the 
plan  is  filed  with  the  Commission  and 
served  on  the  LEC  that  filed  the  plan. 
The  opposition  must  state  specific 
reasons  why  the  plan  does  not  serve  the 
public  interest. 

40.  If  one  or  more  oppositions  are 
filed,  the  LEC  that  filed  the  plan  will 
have  seven  additional  days  (i.e.,  imtil  no 
later  than  the  twenty-first  day  following 
the  release  of  the  Commission's  public 
notice)  within  which  to  file  a  reply  to 
the  opposition(s)  and  serve  it  on  all 
parties  that  filed  oppositions.  The 
response  shall:  (a)  Include  information 
responsive  to  the  allegations  and 
concerns  identified  by  the  opposing 
party;  and  (b)  identify  possible  revisions 
to  the  plan  that  will  address  the 
opposing  party's  concerns.  In  the  case  of 
such  contested  toll  dialing  parity  plans, 
the  Common  Carrier  Bureau  will  act  on 
the  plan  within  ninety  days  of  the  date 
on  which  the  Commission  released  its 
pubUc  notice.**  In  the  event  the  Bureau 
fails  to  act  within  90  days,  the  plan  will 
not  go  into  effect  pending  Bureau 
action.  If  the  plan  is  not  contested  but 
did  not  go  into  effect  on  the  fifteenth 
day  after  the  Commission  released  its 
public  notice,  and  the  Common  Carrier 
Bureau  fails  to  act  on  the  plan  v«athin 
ninety  days  of  the  date  on  which  the 
Commission  released  its  public  notice, 
the  plan  will  be  deemed  approved 
without  further  Commission  action  on 
the  ninety-first  day  after  the  date  on 
which  the  Commission  released  its 
public  notice  of  the  plan's  filing. 

41.  A  LEC's  plan  may  not  accomplish 
toll  dialing  parity  by  automatically 
assigning  toll  customers  to  itself,  to  a 
customer's  currently  presubscribed 
interLATA  or  interstate  toll  carrier,  or  to 


any  other  carrier  except  when,  in  a  state 
that  already  has  implemented  intrastate, 
intraLATA  toll  dialing  parity,  the 
subscriber  has  selected  the  same 
intraLATA  and  interLATA 
presubscribed  carrier.  Finally,  when 
LATA  boundaries  encompass  p>arts  of 
two  adjacent  states,  we  permit  the  LEC 
to  implement  in  each  state  the 
procedures  that  that  state  approved  for 
implementing  toll  dialing  parity  within 
its  borders.  If  a  state  commission  elects 
not  to  evaluate  the  LEC's  intrastate  toll 
dialing  parity  plan,  we  direct  the  LEC  to 
file  both  its  intrastate  toll  dialing  plan 
and  its  interstate  toll  dialing  plan  with 
the  Commission.  The  plans  will  be 
acted  on  in  accordance  with  the 
procedures  outlined  above. 

42.  We  note  that  the  minimum 
intraLATA/interLATA  toll 
presubscription  requirement  that  we 
adopt  in  this  Order  is  necessarily  an 
interim  measure.  Specifically,  we  expect 
that  the  development  of  the  "multi-PIC" 
or  "smart-PIC"  presubscription 
methodology  will  enable  customers  to 
presubscribe  to  multiple  carriers  for 
various  categories  of  long-distance 
calling.*^  Thus,  in  time,  we  anticipate 
that  service  markets,  and  the 
presubscription  requirement  in 
particular,  will  be  defined  by 
technological,  economic  and  marketing 
considerations  and  that  LATA  or  state 
boundary  distinctions  will  diminish  for 
purposes  of  the  toll  diaHng  parity 
requirements.  As  the  record  before  us 
provides  an  inadequate  basis  for 
adopting  more  specific  requirements 
now,  we  intend  to  monitor 
developments  in  this  area  and  issue  a 
Further  Notice  of  Proposed  Rulemaking 
to  address  these  long  range 
considerations  so  that  end  users  will  be 
able  to  preselect  alternative  providers 
for  operator  services,  directory 
assistance,  international  and  other 
services. 


"  See  infra  para.  62  ,  which  sets  forth  the  dates 
by  which  a  dialing  parity  implementation  plan 
must  be  filed  with  the  Commission  in  the  event  that 
a  state  will  not  be  evaluating  the  plan. 

*^We  delegate  to  the  Chief,  Common  Carrier 
Bureau,  the  authority  to  approve,  modify,  or  require 
the  refiling  of  each  plan  that  is  filed  with  the 
Commission  pursuant  to  this  requirement 


•'The  terms  "smart-PIC"  and  "multi-PIC"  have 
been  defined  differently  in  various  contexts.  For 
example.  GVNW  states  that  the  multi-PIC 
presubscription  method  would  permit  customers  to 
choose  up  to  three  different  toll  carriers,  which, 
GVNW  suggests,  might  include  an  intraLATA  toll. 
interLATA  toll  and  an  international  service 
provider.  See  GVNW  comments  at  6.  GVNW  states 
that  the  smart-PIC  presubscription  method  would 
allow  customers  more  than  three  carrier  choices, 
"as  when  a  fourth  PIC  for  interstate,  intraLATA  is 
needed."  Id.  In  a  recent  state  conunission  decision, 
the  terms  "multi-PIC"  and  "smart-PIC,"  deemed  to 
be  synonymous,  were  defined  as  the  ability  to 
"select  multiple  carriers  for  various  subdivisions  of 
their  interLATA  and  intraLATA  toll  calls."  Local 
Exchange  Competition  and  Other  Competitive 
Issues,  Case  No.  95-845-TP-COL.  164  P.U.R.4th 
214  (Ohio  Pub.  Util.  Comm'n  Sept.  27, 1995). 


3.  Separate  Presubscription  for 
International  Calls 

a.  Background  and  Comments 

43.  The  A/PflM  sought  comment  on 
whether  customers  should  be  entitled  to 
choose  a  presubscribed  carrier  for 
international  calls  and  on  what 
Commission  action,  if  any,  is  necessary 
to  implement  dialing  parity  for  such 
calls.** 

44.  Most  parties  maintain  that  the 
1996  Act  does  not  require,  and  the 
Commission  should  not  mandate,  a 
separate  presubscription  choice  for 
international  calling."'  Several  parties 
take  the  position  that  the  toll  dialing 
parity  requirement  applies  to 
international  calling  only  to  the  extent 
that  it  entitles  a  customer  to  route 
automatically  without  the  use  of  an 
access  code  the  customer's  international 
calls  to  the  customer's  presubscribed 
interLATA  carrier.**  A  niunber  of 
parties  contend  that  the  technology 
required  to  support  a  separate 
presubscription  choice  for  international 
calling,  the  so-called  multi-PIC  or  smart- 
PIC  methodology,  is  not  currently 
available.**  USTA  suggests  that  the  cost 
of  providing  a  separate  presubscription 
choice  for  international  calling  should 
be  weighed  against  the  amount  of 
customer  demand  for  such  an  option, 
and  the  harm  to  consumers  that  may 
result  from  a  potentially  greater  number 
of  unauthorized  carrier  changes.** 
AT4T,  Ameritech,  Sprint  and  the 
Indiana  Commission  urge  the 
Commission  to  revisit  the  issue  of  a 
separate  presubscription  choice  for 
international  calling  only  after  it  is 
demonstrated  to  be  technically  and 
economically  feasible.'' 

b.  Discussion 

45.  While  we  believe  that  a  separate 
presubscription  choice  for  international 
calling  is  consistent  with  the  intent  of 
the  1996  Act  because  it  could  foster 
additional  carrier  competition,  we 
recognize  that  technical  limitations 
preclude  our  imposing  such  a 


"AffWMat  para.  210. 

"See.  e.g..  SBC  reply  at  3  n.6;  AT»T  comments 
at  4  n.4. 

■*  See.  e.g.,  SBC  comments  at  S. 

"Ameritech  comments  at  18-19;  Bel!  Atlantic 
reply  at  3:  CBT  comments  at  4-6;  SBC  conunents 
at  5;  U  S  WEST  comments  at  6:  Sprint  comments 
at  4-6:  USTA  reply  at  2;  cf.  Sprint  comments  at  6 
(noting  implementation  of  multi-PIC  system  by 
GTE-Hawaiian  Telephone  Company  that  offers 
customers  a  separate  international  presubscription 
option). 

"USTA  comments  at  3. 

«<  Ameritech  comments  at  18-19;  ATAT 
comments  at  S  n.6:  Sprint  comments  at  5:  Indiana 
Commission  Staff  comments  at  9. 
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nationwide  requirement  at  this  time.'^ 
To  the  extent  that  such  a  capability 
becomes  technically  feasible  and  is 
ordered  in  a  particular  state,  we  find 
that  the  deployment  of  a  separate 
presubscription  choice  for  international 
calling  is  consistent  with  the  1996  Act. 
We  will  address  in  a  further  notice  at  a 
future  data  the  issue  of  how  soon  a 
separate  presubscription  choice  for 
intematioi^al  calling  will  be  technically 
feasible  oni  a  nationwide  basis.'^ 

4.  Full  2-Pic  Presubscription  Method 

a.  Background 

46.  In  th«  NPRM.  the  Commission 
sought  comment  as  to  whether  the 
Commission  should  adopt  a  nationwide 
presubscri|>tion  methodology  for 
implementing  the  toll  dialing  parity 
requirements.**  The  NPRM  also  noted 
that  states  have  adopted  a  variety  of 
intraLATA  toll  dialing  parity 
requiremef  ts  and  implementation 
methodologies.'' 

47.  Among  the  presubscription 
methodologies  that  states  have 
examined  are  the  "modified  2-PIC,"  the 
"full  2-Pld"  and  the  "mulU-PIC"  or 
"smart-PIG"  methods.**  The  modified  2- 
PIC  method  generally  allows  a  customer 
to  presubs^be  to  a  telecommunications 
carrier  for  all  interLATA  toll  calls  and 
to  presubsqnbe  to  either  the  customer's 
presubscribed  interLATA  carrier  or  the 
customer's  local  exchange  carrier  for  all 
intraLATAJtoll  calls.  The  full  2-PIC 
method  generally  allows  customers  to 
presubscril)e  to  a  telecommunications 
carrier  for  all  interLATA  toll  calls  and 

"Bell  Atlantic  reply  at  3;  CBT  comments  at  4- 
6:  SBC  commints  at  5:  U  S  WEST  commenu  at  6; 
Sprint  comments  at  4-6:  USTA  reply  at  2. 

''Sprint  comments  at  6  (noting  development  of 
multi-PIC  syswm  by  GTE-Hawaiian  Telephone  that 
offers  customers  a  separate  international 
presubscription  option).  It  is  our  understanding  that 
CTE  Hawaiian  Telephone  Company  has  multi- 
primary  inter^change  carrier  capability  that 
enables  custolners  in  Hawaii  to  select  three  long- 
distance carriers,  i.e.,  an  intrastate,  interstate,  and 
international  carrier.  See  ex  parte  letter  from 
Clarence  ClayJM.  Nagao.  Chief  Counsel.  State  of 
Hawaii  Publid  Utilities  Commission,  Department  of 
Budget  and  Fkiance.  to  Mr.  William  F.  Caton, 
Acting  Secretary,  Federal  Communications 
Commission,  (iled  in  CC  Docket  No.  9&-98,  July  2, 
1996.  We  not^  that  the  arrangement  by  whidi  CTE 
Hawaiian  Telephone  Company  provides  a  third 
carrier  choicelfor  international  calling  is  a  unique, 
interim  solution  that  uses  a  combination  of  carrier 
identification Icodes  and  switch  routing  databases. 
This  solution  U  not  suitable  for  nationwide 
deployment  because  the  switch  database  is  too 
limiteid  in  sizi  and  the  supply  of  QCs  too  small  to 
support  an  adequate  number  of  interLATA/ 
international  carrier  combinations  in  many  areas  of 
the  country.  At  parte  letter  from  F.G.  Maxson,  GTE 
Service  Corptvation,  to  William  F.  Caton,  Acting 
Secretary,  Feoeral  Communications  Commission, 
filed  in  CC  Docket  No.  96-98,  August  6. 1996. 

"A/PRMat  para.  210. 

"W. 

»»W. 


to  presubscribe  to  another 
telecommunications  carrier  (including, 
but  not  limited  to,  the  customer's  jocal 
exchange  carrier)  for  all  intraLATA  toll 
calls.  The  multi-PIC  or  smart-PIC 
methods,  as  known  today,  would  allow 
customers  to  presubscribe  to  multiple 
carriers,  each  one  of  which  would  be 
selected  to  transport  a  specified 
component  of  toll  traffic. 

b.  Comments 

48.  Nearly  all  parties  favor  adoption 
of  the  full  2-PIC  method.'^  Few  parties 
favor  deploying  the  modified  2-PIC 
method.^  likewise,  few  commenters 
favor  immediate  deployment  of  the 
multi-PIC  method."  Several  parties 
suggest  that  the  multi-PIC  or  smart-PIC 
methodology  and  technology  may 
warrant  consideration  in  the  future,  but 
is  currently  imavailable.'"*  Others 
maintain  that  the  Commission  should 
conclude  that  the  2-PIC  approach  is 
consistent  with  the  1996  Act  based  on 
the  theory  that  the  1996  Act  does  not 
require  more  than  a  two-PIC  capability 
to  achieve  toll  dialing  parity. '°' 

c.  Discussion 

49.  We  adopt  in  this  Order  the  full  2- 
PIC  method  as  the  minimimi 
presubscription  standard.  Under  our 
rules  and  pursuant  to  section  . 
251(d)(3),'"2  however,  state 
commissions  may  impose  more 
stringent  presubscription  requirements, 
such  as  multi-PIC  or  smart-PIC. 

50.  We  adopt  the  hill  2-PIC  method 
as  the  minimum  presubscription 
standard  at  this  time  for  several  reasons. 
We  conclude  that,  as  compared  with  the 
modified  2-PIC  method,  the  full  2-PIC 
method  will  maximize  choice  for 
consumers  and  open  the  long-distance 
telecommunications  markets  to  a  greater 
number  of  competitive  services 
providers,  including  smaller  providers. 


"See,  e.g.,  Michigan  Commissioii  StaH comments 
at  4;  MQ  comments  at  5-6,  Pennsylvania 
Commission  comments  at  2;  SBC  reply  at  2;  PacTel 
reply  at  10-11. 

'•  See.  e.g.,  Sprint  comments  at  5;  USTA     • 
comments  at  3. 

»»GSA/DOD  reply  at  4  (In  initial  comments. 
"GSA  favored  a  'multi-PIC  arrangement.  *  •  • 
Although  there  was  conceptual  support  for  eventual 
implementation  of  the  'multi-PIC  methodology,  it 
is  clear  that  the  technical  and  economic  feasibility 
of  this  approach  has  not  yet  been  demonstrated."); 
GVNW  comments  at  6  ("lT)he  FCC  should  not 
require  (the  smart-PIC  method]  on  a  nationwide 
basis  or  schedule,  as  this  will  result  in  uneconomic 
network  upgrades,  added  tests  for  the  incumbent 
LECs,  and  higher  prices  to  customers  and 
competitors"). 

"»See.  e.g.,  Ameritech  comments  at  18-19:  ATftT 
comments  at  5  n.6:  CBT  comments  at  4:  GVhJW 
comments  at  3;  Indiana  Commission  Staff 
comments  at  9:  Sprint  comments  at  5. 

'»' SBC  reply  at  3:  GTE  reply  at  12-13. 

'«47  U.S.C  251(d)(3). 


and  thus  is  more  consistent  with  the 
congressional  objectives  underlying 
enactment  of  section  251(b)(3).  Second, 
this  method  clearly  is  preferred  by  the 
majority  of  state  regulators  and 
telecommimications  service 
providers. '°3  Third,  as  compared  with 
the  multi-PIC  method,  the  technology 
for  the  full  2-PIC  method  is  wndely 
available  and  well  defined.  By  contrast, 
there  is  no  evidence  in  the  record  to 
support  a  finding  that  the  technical  and 
economic  feasibility  of  the  multi-PIC 
method  has  been  demonstrated  on  a 
nationwide  basis.  We  conclude  that  this 
national  standard  should  speed 
competitive  entry  into  the  intraLATA 
and  intrastate  toll  markets  while 
providing  states  that  are  considering  a 
more  stringent  presubscription  method, 
i.e.,  multi-PIC  or  smart-PIC,  flexibility  to 
impose  such  additional  requirements. 
Until  the  Commission  considers  the 
issue  of  multi-PIC  or  smart-PIC  nlethods 
in  a  further  notice,  we  believe  that  the 
states  are  best  situated  to  evaluate  the 
technical  feasibility  and  economic 
impact  of  such  methods  on  LECs, 
including  smaller  LECs,  in  their 
jurisdictions. 

5.  Deployment  of  Presubscription 
Software  in  Each  End  Onice 

a.  Background 

51.  With  end  office  equal  access, 
presubscription  software  is  installed  at 
each  end  office  switch  within  the  LECs 
service  areas.  Toll  calls  are  then  directly 
routed  at  each  end  office  switch  to  the 
presubscribed  provider  of  telephone  toll 
service.  With  centralized  equal  access, 
presubscription  software  is  installed  at 
a  central  tandem  switch  location.  With 
the  latter,  toll  calls  are  routed  from  an 
end  office  to  a  tandem  switch  for 
presubscription  information.  '*>* 
Providers  of  telephone  toll  service  may 
connect  at  the  tandem  to  receive  this 
traffic  rather  than  at  each  individual  end 
office  that  is  associated  with  the 
tandem. 

b.  Comments 

52.  MCI  raises  the  issue  of  whether 
presubscription  software  should  be 
deployed  in  each  end  office  or  at  a 
single  tandem  location  and  proposes 
that  the  Commission  require  end  office 
equal  access  rather  than  centralized 
equal  access.'"'  Specifically,  MCI  argues 
that  end  office  equal  access  represents  a 
superior  form  of  access  to  the  extent  that 


■0}  See,  e.g.,  Pennsylvania  Commission  comments 
at  2;  SBC  reply  at  2:  PacTel  reply  at  10-11. 

'"In  this  context,  presubscription  information 
refers  to  the  information  that  is  used  by  the  switch 
to  determine  which  interconnecting  carrier  carries 
and  bills  for  the  call. 

""  MQ  comments  at  5. 
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it  enhances  redundancy  and  reduces 
post  dial  delays.  ">*  Centralized  equal 
access  should  not  be  permitted,  MQ 
maintains,  insofar  as  that  approach 
requires  that  all  end  offices  receive  the 
equal  access  features  from  the  tandem 
and  any  interruption  in  service  from  the 
tandem  can  affect  a  larger  number  of 
subscribers  on  the  system.'"'  In 
addition,  because  calls  are  routed  bom 
the  end  office  to  the  tandem  and  back, 
MQ  contends  that  centralized  equal 
access  would  result  in  significant  post- 
dial  delay.'"*  MCI  does  suggest, 
however,  that  in  areas  that  "would  not 
otherwise  convert  to  intarLATA  or 
intraLATA  equal  access,  centralized 
equal  access  provides  consumers  at  least 
a  limited  form  of  carrier  choice."  '"' 

53.  Two  commenters  who  are 
centralized  equal  access  providers 
oppose  MQ's  position.""  Specifically, 
Iowa  Network  Services  and  MIEAC 
counter  that  centralized  equal  access  is 
not  inferior  to  end  office  equal  access 
and  repeatedly  has  been  found  to  serve 
the  public  interest  by  the  Commission 
and  numerous  state  regulatory 
commissions.' ' '  MIEAC  takes  issue  with 
MCI's  argument  that  centralized  equal 
access  is  inferior  to  end  office  equal 
access,  noting  that  recent  technological 
advances,  and  the  use  of  SS7  trunk 
signaling,  in  particular,  have  improved 
call  set  up  times  and  reduced  post  dial 
delay.  "2  Iowa  Network  Services  calls 
the  argument  that  centralized  equal 
access  .provides  less  network 
redundancy  a  "red  herring"  and  notes 
its  recent  installation  of  a  redundant 
fiber  ring  facility  to  connect  its 
participating  exchanges,  which  will 
allow  instant  rerouting  of  traffic  in  the 
case  of  a  facilities  equipment  failure.  "^ 
Iowa  Network  Services  also  operates  a 
"diversity  access  tandem"  that  provides 
switch  redimdancy  should  its  primary 
tandem  fail."*  MIEAC  argues  that 
centralized  equal  access  networks  fully 
comply  with  the  toll  dialing  parity 
requirement  of  section  251(b)(3)  insofar 
as  these  networks  support  2-PIC 
presubscription.'"  Finally,  MIEAC  and 
Iowa  Network  Services  contend  that 
centralized  equal  access  represents  an 
appropriate  method  of  providing  equal 


106  w. 

'O'W. 

""Id.  MQ  does  not  attempt  to  define  or  quantify 
the  term  "significant. " 

'<>•/</.  at  5  n.7. 

'  ">  See  generally  Iowa  Network  Services  joint 
reply;  MIEAC  reply. 

' ' '  Iowa  Network  Services  joint  reply  at  4-7; 
MIEAC  reply  at  2-4. 

'"MIEAC reply  at  3. 

'  "Iowa  Network  Servipes  joint  reply  at  5. 

"*Id. 

'"MIEAC  reply  at  3-4. 


access  in  nval  areas  where  it  otherwise 
would  not  be  technically  or 
economically  feasible.  ■  '^ 

c.  Discussion 

54.  The  issue  of  presubscription 
software  deployment  was  not  raised  in 
the  NPflAf  and,  as  a  result,  few 
commenters  address  it.  We  conclude 
that  the  record  is  not  sufficient  for  us  to 
require  LECs,  pursuant  to  section 
251(b)(3),  to  provide  end  office  equal 
access  rather  than  centralized  equal 
access  to  competing  providers  of 
telephone  toll  service.  No  specific 
information  is  provided,  let  alone 
consensus  reached  in  this  record,  on 
such  threshold  issues  as  the  technical 
and  economic  feasibility  of  placing  the 
software  in  one  location  over  another. 
We  note  that  while  MCI  and  Iowa 
Network  Services  disagree  generally  on 
the  benefits  of  deployment  locations, 
neither  addresses  such  important 
implementation  issues  as  whether 
different  switching  equipment  owned 
by  various  companies  might  provide 
obstacles  to  deployment,  or  the  relevant 
costs  associated  with  one  deployment 
scheme  over  another.  Iowa  Network 
Services,  we  further  note,  does  not 
address  how  its  proposal  would 
comport  with  the  Commission's 
generally  prescribed  requirement  under 
which  most  LECs  are  required  to 
implement  equal  access  at  end 
offices."'  Based  on  the  reasons  stated 
above,  and  based  on  our  concern 
regarding  the  harm  that  could  come  to 
small  telecommunications  services 
providers  if  we  adopt  MCI's  proposal, 
we  decline  to  adopt  at  this  time  a 
requirement  prescribing  the  location  for 
deployment  of  presubscription  software 
under  section  251(b)(3). 

C.  Implementation  Schedule  for  Toll 
Dialing  Parity 

1.  Background  and  Comments 

/.  Timetable  for  BOCs 

55.  Section  271(e)(2)(A)  requires  a 
BOC  to  provide  intraLATA  toll  dialing 
parity  throughout  a  state  "coincident 
with"  its  exercise  of  authority  to 
provide  in-region,  interLATA  services 
in  that  state.""  Section  271(e)(2)(B) 
precludes  most  states  fi"om  imposing 
intraLATA  toll  dialing  parity 


"*W.  at  5-7;  Iowa  Network  Services  joint  reply 
at  2  (noting  that  centralized  equal  access  fosters 
intraLATA  and  interLATA  competition  by  making 
equal  access  technology  available  in  exchanges 
where  installation  of  end  office  equal  access  is 
economically  or  technically  infeasible). 

'"See  generally  MTS  and  WATS  Market 
Strvcture,  CC  Docket  No.  78-72.  Phase  ID,  100 
F.C.C.  2d  860  (1985)  50  FR  52964  (December  27, 
1985). 

"»47  U.S.C  271(e)(2)(A). 


requirements  on  a  BOC  before  the 
earlier  of  the  date  on  whrch  a  BOC  is 
authorized  to  provide  in-region, 
interLATA  services  in  a  state  or  three 
years  from  the  date  of  enactment  of  the 
1996  Act. "9  The  NPRM  sought 
comment  on  what  implementation 
schedule  should  be  adopted  for  all 
LECs.'» 

56.  The  BOCs  generally  argue  that 
section  271(e)(2)  establishes  the  relevant 
implementati(fn  schedule  for  all  BOCs 
and,  thereby,  obviates  the  need  for  a 
nationwide  implementation  schedule 
for  BCXls.'^'  For  example,  Araeritech 
argues  that,  except  in  single-LATA 
states  and  where  a  state  has  previously 
ordered  intraLATA  presubscription, 
section  271(e)(2)  requires  a  BCfc  to 
implement  intraLATA  toll  dialing  parity 
"coincident  with  its  exercise  of  in- 
region,  interLATA  authority"  or  three 
years  after  enactment  of  the  1996  Act.'^z 
Other  parties  urge  the  Commission  to 
require  BOCs  to  implement  toll  dialing 
parity  in  advance  of  these  dates  on  the 
theory  that  only  the  states,  and  not  the 
Commission,  are  constrained  by  the 
limitations  in  section  271(e)(2)(B). '» 
Frontier  suggests  that  the  Commission 
mandate  that  dialing  parity  be  made 
available  immediately  for  interstate, 
intraLATA  toll  calls. '2«  AT&T  asserts' 
that  "except  as  provided  in  section 
271(e)(2)(B),  the  Commission  should 
require  all  Tier  1  LECs  to  implement 
dialing  parity,  utilizing  the  Full  2-PIC 
method,  by  January  1, 1997."  *2i  NYNEX 
maintains  that  the  Commission  should 
recognize  and  give  effect  to  state  orders 
granting  deferrals  or  waivers  of  the  toll 
dialing  parity  requirements.'^ 

a.  Timetable  for  All  Other  LECs 

57.  For  all  other  LECs,  other  than 
BOCs,  the  1996  Act  provides  no 
timetable  for  implementing  toll  dialing 
parity.  The  NPflM  sought  comment  on 
what  implementation  schedule  should 
be  adopted  for  all  LECs.'" 

58.  USTA  argues  that  there  is  no  need 
for  a  uniform  implementation  schedule 
and  suggests  that  the  Commission 
permit  states  to  adopt  their  own 
timetables. '28  FacTel  similarly  opposes 
our  adoption  of  an  implementation 


||»47  U.S.C.  271(e)(2)(B).  Exceptions  from  this 
requirement  are  made  for  single-LATA  states  and 
states  that  issued  an  order  by  December  19.  1995. 
requiring  intraLATA  toll  dialing  parity.  Id. 

"oNPflMat  para.  212. 

'"  See,  e.g..  Ameritech  comments  at  19. 

|"W. 

'2'  See.  e.g..  Sprint  comments  at  6  n.3. 

'2* Frontier  comments  at  2. 

'"  ATftT  comments  at  5. 

I »  NYNEX  comments  at  3  n.7. 

1"  NPRM  at  para.  212. 

'w  USTA  reply  at  3-4. 
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schedule  a^d  advocates  that  all  LECs  be 
permitted  ^o  design  their  own  schedules 
based  on  "(ocal  conditions  and  state 
requiremeots."  '^  In  contrast,  MQ  urges 
the  Conunission  to  adopt  an 
implementation  schedule  based  on  the 
concern  thit  incumbent  LECs,  if 
permitted  to  design  their  own 
timetables.|  would  delay  implementation 
because  th^y  lack  incentive  to 
implement!  dialing  parity  quickly.  TCC 
proposes  that  non-BOC  incumbent  LECs 
should  be  (equired  to  provide  toll 
dialing  parity  by  no  later  than  January 
1, 1997. '»  NECA  argues  that  a  LECs 
obhgation  to  provide  dialing  parity 
should  be  triggered  only  upon  the 
receipt  of  a|  bona  fide  request  from  a 
competitive  toll  provider.'^'  Finally, 
MPS  suggests  that  incumbent  LECs  be 
required  to  implement  intraLATA  toll 
dialing  parity  within  a  year  of  the 
effective  d^te  of  the  rules,  or  by  the  date 
previously  ordered  by  a  state 
commission. ' '2  mFS  also  asks  the 
Conunissic^  to  adopt  rules  specifying 
that  in  anylgeographic  area  where  a  BOC 
is  not  required  to  provide  intraLATA 
presubscription  pursuant  to  section 
271(e)(2)(A),  no  other  LEC  in  that 
geographiqarea  will  be  required  to 
provide  toll  dialing  parity  until  the  BCK^ 
is  requiredjto  provide  it.'" 

2.  Discussibn 

59.  As  discussed  above,  we  require  all 
LECs  to  privide  intraLATA  and 
interLATA'toll  dialing  parity  no  later 
than  February  8, 1999.  In  addition,  we 
require  a  L£C,  including  a  BOC,  to 
provide  toD  dialing  parity  throughout  a 
state  basedj  on  LATA  boimdaries 
coincidentjwith  its  provision  of  in- 
region,  intlrLATA  or  in-region, 
interstate  toll  services  in  that  state.  As 
discussed  t>elow,  for  non-BOC  LECs  that 
currently  a»^  providing,  or  within  a  year 
of  release  (if  this  Order  begin  to  provide, 
in-region,  mterLATA  or  in-region, 
interstate  toll  service,  we  provide  a 
grace  periqd  during  which  those  LECs 
will  be  ablfe  to  provide  such  toll  service 
before  having  to  provide  toll  diahng 
parity  to  tqeir  customers.  Moreover, 
non-BOC  LECs  that  implement 
intraLATA  and  interLATA  toll  dialing 
parity  may  choose  whichever  LATA 
within  the  r  state  that  they  deem  to  be 


'«PacTel 
no  TCC 
'"  NECA 
Coalition 
'MMFS 
'"W..c/. 
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riply  at  12. 
con  ments  at  4. 

re  3ly  at  3—4:  see  also  Rural  TeL 
con  ments  at  6-7;  GVhJW  comments  at  5. 
cor  unents  at  6. 
O  lio  Conunission  comments  at  9  (new 

hould  be  required  to  implement 
to  I  dialing  parity  coincident  with  their 
I  telephone  service  since  new 
uip  their  network  switches  to 
ilg  parity  before  installation). 


most  appropriate  to  define  the  area 
within  which  they  will  offer  intraLATA 
toll  dialing  parity.  State  commissions  in 
ruling  upon  such  a  choice  of  LATA 
association  shall  determine  whether  the 
proposed  LATA  association  is  pro- 
competitive  and  otherwise  in  the  public 
interest.  We  note,  however,  as  discussed 
above,  that  states  may  redefine  the  toll 
dialing  parity  requirement  based  on 
state,  rather  than  LATA,  boundaries 
where  a  state  deems  such  a  requirement 
to  be  pro-competitive  and  otherwise  in 
the  public  interest. 

60.  We  decline  to  adopt  the 
recommendations  of  parties  that  urge  us 
to  require  BOCs  to  provide  toll  dialing 
parity  in  a  state  before  the  earlier  of  the 
date  on  which  those  BOCs  receive 
authority  to  provide  in-region, 
interLATA  services  in  that  state  or 
February  8, 1999.  Subject  to  the 
requirements  of  the  1996  Act,  we  do, 
however,  authorize  states  to  determine 
whether  a  more  accelerated 
implementation  schedule  should  be 
utilized  for  LECs  operating  within  their 
jurisdictions.""  Where  a  state  issued  an 
order  by  December  19,  1995  requiring  a 
BOC  to  implement  toll  dialing  parity  in 
advance  of  the  implementation 
deadlines  we  establish,  we  do  not 
intend  to  extend  the  toll  dialing  parity 
implementation  deadline  for  the  BOC 
beyond  the  implementation  deadline 
established  by  that  state.  In  addition, 
where  a  state  issued  an  order  prior  to 
the  release  of  this  Order  requiring  a 
LEC,  other  than  a  BOC,  to  implement 
toll  dialing  parity  in  advance  of  the 
implementation  deadlines  we  establish, 
we  do  not  intend  to  extend  the  toll 
dialing  parity  implementation  deadline 
for  the  LEC  beyond  the  implementation 
deadline  established  by  that  state. 

61.  We  further  conclude  that  LECs, 
other  than  BOCs,  that  begin  providing 
in-region,  interLATA  or  in-region, 
interstate  toll  services  before  August  8, 
1997,  including  LECs  that  currently 
offer  such  services,  are  not  required  to 
implement  toll  dialing  parity  imtil 
August  8, 1997."'  We  do  not  mandate 
compliance  with  the  toll  dialing  parity 
requirement  by  these  LECs  "coincident 


'**See47  U.S.C  271(e)(2)(b). 

"'We  note  that  the  1996  Act  distinguishes 
between  in-region  services,  for  which  BOCs  must 
receive  Commission  authority  to  provide  under 
section  271(d)(1),  47  U.S.C.  271(d)(1).  and  out-of- 
region  services,  which  BOCs  are  currently 
authorized  to  provide.  See  47  U.S.C.  271(b)(1). 
(b)(2).  We  note  that  for  non-BOC  LECs.  it  is  the 
provision  of  toll  services  outside  of  the  LECs  study 
area  or  the  provision  of  interstate  toll  services  that 
triggers  the  duty  to  provide  toll  dialing  parity.  We 
use  the  term  in-region.  interLATA  or  in-region 
interstate  toll  services  to  include  those  toll  services, 
the  provision  of  which  by  a  LEC  triggers  the  lEC'a 
duty  to  provide  toll  dialing  parity. 


with"  their  provision  of  in-region, 
interLATA  or  in-region,  interstate  toll 
services  because  it  would  place  certain 
carriers  in  violation  of  this  order  upon 
its  release  and  would  impose  an 
unreasonably  short  timetable  on  others. 
To  the  extent  that  a  LEC  is  imable  to 
comply  with  the  August  8, 1997 
deadline,  that  LEC  is  required  to  notify 
the  Commission's  Common  Carrier 
Bureau  by  May  8, 1997.  The  notification 
must  state,  in  detail,  the  justification  for 
the  LECs  inability  to  comply  by  August 
8, 1997  and  set  forth  the  date  by  which 
it  will  be  able  to  implement  toll  dialing 
parity."*  Finally,  we  have  considered 
the  arguments  of  LECs  that  seek  to  make 
their  toll  dialing  parity  obligation 
contingent  upon  the  receipt  of  a  bona 
fide  request  and  conclude  that  special 
implementation  schedules  for  smaller 
LECs  are  unnecessary  because  these 
LECs  may  petition  their  state 
commission,  pursuant  to  section 
251(f)(2),  for  a  suspension  or 
modification  of  the  application  of  the 
dialing  parity  requirements."'' 

62.  m  summary,  we  establish  the 
following  toll  dialing  parity 
implementation  schedule  and  filing 
deadlines  for  all  LECs: 

(a)  Each  LEC,  including  a  BOC,  must 
implement  intraLATA  and  interLATA 
toll  dialing  parity  based  on  LATA 
boundaries  no  later  than  February  8, 
1999.  If  the  state  commission  elects  not 
to  evaluate  a  LECs  toll  dialing  parity 
implementation  plan,"*  the  liC  must 
file  that  plan  with  the  Commission  not 
later  than  180  days  before  February  8. 
1999. 

(b)  Except  as  provided  in 
subparagraph  (c)  below,  a  LEC, 
including  a  BOC,  that  begins  to  provide 
in-region,  interLATA  toll  services  or  in- 
region,  interstate  toll  services  in  a  state 
before  February  8, 1999,  must 
implement  intraLATA  and  interLATA 
toll  dialing  parity  based  on  LATA 
boundaries  coincident  with  its 
provision  of  in-region,  interLATA  or  in- 
region,  interstate  toll  services.  If  the 
state  commission  elects  not  to  evaluate 
its  toll  dialing  parity  implementation 


"*  As  recently  noted  in  the  context  of  waiver 
petitions  for  certain  caller  identification  rules,  the 
Commission  will  not  hesitate  to  take  enforcement 
action,  including  monetary  Rnes  and  other  remedial 
measures  against  carriers  that  are  unable  to  provide 
a  compelling  justiFication  for  failing  to  comply  with 
Commission  rules,  particularly  when  they  have 
been  given  a  reasonable  period  within  which  to 
comply.  See  Bules  and  Policies  Regarding  Calling 
Number  Identification  Service — Caller  IDJCC 
Docket  No.  91-281.  Memorandum  Opinion  and 
Oder,  DA  96-875  (1996)  61  FR  20746  (May  8, 
1996). 

i"47  U.S.C.  251(0(2). 

""For  a  discussidH'of  the  content  of  and 
procedures  relating  to  the  toll  dialing  parity 
implementation  plans,  see  section  n.B(2)  supra. 
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plan,  the  LEG  must  file  such  plan  with 
the  Conunission  not  later  than  180  days 
before  the  date  on  which  it  begins  to 
provide  in-regibn,  InterLATA  toll 
services. 

(c)  A  LEG,  other  than  a  BOG.  that 
begins  to  provide  in-region,  interLATA 
or  in-region,  interstate  toll  services  in  a 
state  before  August  8, 1997,  must 
implement  intraLATA  and  interLATA 
toll  dialing  parity  based  on  LATA 
boundaries  by  August  8, 1997.  If  the 
LEG  is  imable  to  comply  with  this 
August  8, 1997,  implementation 
deadline,  the  LEG  must  notify  the 
Commission's  Gommon  Garrier  Bureau 
by  May  8, 1997.  At  that  time  it  must 
state  its  justification  for  noncompliance 
by  August  8, 1997,  and  set  forth  the  date 
by  which  it  will  be  able  to  implement 
toll  dialing  parity.  If  the  state 
commission  elects  not  to  evaluate  the 
LEG'S  toll  dialing  parity  implementation 
plan,  the  LEG  must  file  such  plan  with 
the  Commission  not  later  than  90  days 
after  publication  of  this  Order  in  the 
Federal  Register. 

63.  We  further  conclude  that  the  1996 
Act  does  not  authorize  the  Commission 
to  give  effect  to  a  state  order  that 
purports  to  grant  a  BOG  a  deferral, 
waiver  or  sus{>ension  of  the  BOC's 
obligation  to  implement  dialing  parity. 
We  note  that  section  251(f)(2)  provides 
procedures  for  suspending  or  modifying 
application  of  the  dialing  parity 
requirements  only  for  certain  LEGs,  i.e., 
those  "with  fewer  than  2  percent  of  the 
Nation's  subscriber  lines  installed  in  the 
aggregate  nationwide." '"  Given  that 
section  251  contains  no  comparable 
procedures  for  larger  LECs,  we  are 
persuaded  that  Congress  intended  the 
dialing  parity  requirements  that  we 
adopt  pursuant  to  section  251(b)(3)  to 
apply,  without  exception,  to  all  LEGs 
vrith  2  percent  or  more  of  the  Nation's 
subscriber  lines. 

D.  Implementation  of  the  Local  Dialing 
Parity  Requirements 

1.  In  General 

a.  Background 

64.  The  A/PHM  tentatively  concluded 
that,  pursuant  to  section  251(b)(3),  a 
LEG  is  required  to  permit  telephone 
exchange  service  customers  within  a 
defined  local  calling  area  to  dial  the 
same  number  of  digits  to  make  a  local 
telephone  call,  notwithstanding  the 
identity  of  a  customer's  or  the  called 
party's  local  telephone  service 
provider.'**  The  M*/?M sought  comment 
on  this  tentative  conclusion.  ■'^> 


b.  Comments 

65.  Nearly  all  parties  concur  with  the 
Commission's  proposed  interpretation 
of  the  local  dialing  parify  requirements 
of  section  251(b)(3).'*2  Ameritech 
contends,  however,  that  the  1996  Act 
requires  only  that  local  calls  between 
competing  L£Cs  be  dialed  without  the 
use  of  an  access  code.'*'  Ameritech 
states  that,  while  the  Senate  version  of 
the  dialing  parity  provision  would  have 
required  L£Cs  to  provide  customers 
with  the  ability  "to  dial  the  same 
number  of  digits"  when  using  any 
carrier  providing  telephone  exchange 
and  exchange  access  service  in  the  same 
area,  Congress  narrowed  the  dialing 
parity  obligation  in  the  final  legislation 
to  require  only  that  calls  between 
competing  LECs  be  dialed  without  the 
use  of  an  access  code.'^  In  response  to 
Ameritech's  proposed  interpretation  of 
the  local  dialing  parity  requirements, 
the  Ohio  Consumers'  Counsel  asserts 
that  it  does  "not  believe  that  consumers 
would  see  any  real  functional  difference 
between  having  to  dial  extra  digits  and 
having  to  dial  an  access  code"  and, 
thus,  urges  that  customers  not  be 
required  to  dial  access  codes  or  extra 
digits  when  using  a  competing 
provider's  services.'*' 

66.  Ameritech  also  asks  the 
Commission  to  clarify  that  "the  dialing 
parity  obligation  applies  only  to 
competing  carriers  that  provide  both 
telephone  exchange  service  and 
telephone  toll  service  [i.e.,  competing 
LECs)."  '**  Finally,  USTA  ui^es  the 
Commission  to  clarify  that  section 
251(b)(3)  does  not  include  an  obligation 
to  provide  dialing  parity  to  CMRS 
providers.'*'  USTA  contends  that  the 
provision  of  dialing  parity  to  CMRS 
providers  by  LECs  would  complicate 
implementation  of  "sender  pays" 
arrangements  that  have  been  adopted  in 
certain  states  if  dialing  parity  were 
interpreted  to  preclude  the  use  of  extra 
digits  and/or  recorded  announcements 
associated  with  a  "sender  pays" 
arrangement.  '**  USTA  expresses 


"'47  U.S.C.  251(f)(2). 
'«>NPBM  at  para.  2tf. 
'«'  Id. 


'■"  See,  e.g.,  ALTS  conimenU  at  4;  GTE  conunents 
at  8:  Ohio  Commission  comments  at  8. 

'^Ameritech  comments  at  3—4.  Notwithstanding 
its  interpretation  of  the  local  dialing  parity 
requirements,  Ameritech  notes  that  it  has  exceeded 
these  requirements  by  establishing  interconnection 
arrangements  that  allow  customers  of  competing 
LECs  to  complete  calls  by  dialing  the  same  number 
of  digits.  Id.  at  4. 

'**ld. 

'*>  Ohio  Consumers'  Counsel  reply  at  2. 

■'^  Ameritech  comments  at  3  n.6  (emphasis  in 
original). 

Ki  USTA  comments  at  5. 

'^Id.  In  this  context,  the  term  "sender  pays- 
refers  to  an  arrangement  under  which  a  customer 
who  originates  a  call  to  a  CMRS  customer  pays  the 
cost  of  airtime  for  terminating  the  call.  Under  a 


concern  that  customers  may  receive 
bills  for  calling  CMRS  customers 
without  advance  notice  that  they  are 
going  to  be  billed  for  such  calls.'** 

c.  Discussion 

67.  We  adopt  our  tentative  conclusion 
that,  pursuant  to  section  251(b)(3),  a 
LEG  is  required  to  permit  telephone 
exdiange  service  customers  vtrithin  a 
defined  local  calling  area  to  dial  the 
same  nimiber  of  digits  to  make  a  local 
telephone  call,  notwithstanding  the 
identity  of  a  customer's  or  the  called 
party's  local  telephone  service  provider. 
As  we  stated  in  the  NPRM,  we  believe 
that  this  interpretation  of  the  dialing 
parity  requirement  as  applied  to  the 
provision  of  telephone  exchange  service 
would  best  facilitate  the  introduction  of 
competition  in  local  markets  by 
ensuring  that  customers  of  competitive 
service  providers  are  not  required  to 
dial  additional  access  codes  or  personal 
identification  numbers  in  order  to  make 
local  telephone  calls.  We  disagree  with 
Ameritech's  view  that  Congress 
intended  only  to  preclude  the  use  of 
access  codes  and  did  not  intend  to 
preclude  the  dialing  of  extra  digits.  The 
fact  that  Congress  ultimately  adopted  a 
dialing  parity  definition  that  precludes 
"the  use  of  any  access  code"  "**  does  not 
constrain  the  Commission  fitim 
precluding  the  diaUng  of  extra  digits, 
including  access  codes.  Given  that  the 
statute  does  not  define  the  term  "access 
code,"  we  conclude  that  our 
interpretation  of  the  local  dialing  parity 
requirement  will  avoid  potential 
disputes  concerning  what  is  and  what  is 
not  an  "access  code."  We  are  also 
persuaded  by  the  argument  advanced  by 
the  Ohio  Consumers'  Goimsel  that 
consumers  would  not  perceive  a 
functional  difference  between  having  to 
dial  extra  digits  and  having  to  dial  an 
access  code  when  using  a  competing 
provider's  services. 

68.  We  conclude  that  Ameritech's 
additional  argument  that  the  dialing 
parity  obligation  applies  only  to 
competing  carriers  that  provide  both 
telephone  exchange  service  and 
telephone  toll  service,  represents  an 
impermissibly  narrow  reading  of  the 
statute.  We  find  that  the  phrase 
"providers  of  telephone  exchange 
service  and  telephone  toll  service" 


sender  pays  arrangement,  the  customer  typically 
receives  information  regarding  the  price  of  the  call 
before  the  call  is  placed.  Once  the  customer 
receives  this  information,  the  customer  then  may 
decide  whether  or  not  to  complete  the  call.  Sender 
pays  arrangements  are  atypical  insofar  as  it  is  the 
CMRS  customer  who  generally  pays  the  cost  of 
airtime  for  terminating  calls. 

"»ld. 

'"47U.S.C  153(15). 
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imposes  an  0bligation  on  LECs  to 
provide  dialing  parity  to  providers  of 
solely  telepkone  exchange  service,  to 
providers  o(  solely  telephone  toll 
service,  or  tb  providers  of  both 
telephone  tc^U  and  exchange  service.  We 
believe  that  this  interpretation  is 
consistent  vf  ith  both  the  language  of  the 
statute  and  Congress'  intent  to 
encourage  the  entry  of  new  competitors 
in  both  the  local  and  toll  markets.'"  We 
reject  USTA's  argument  that  the  section 
251(b)(3)  dialling  parity  requirements  do 
not  include  |an  obUgation  to  provide 
dialing  parity  to  CMRS  providers.  "^  To 
the  extent  tl^at  a  CMRS  provider  offers 
telephone  exchange  service,  such  a 
provider  is  Entitled  to  receive  the 
benefits  of  Ibcal  dialing  parity. 
Regarding  USTA's  argument  that 
applying  section  251(b)(3)  in  a  way  that 
benefits  CMRS  providers  could 
complicate  implementation  of  sender 
pays  arrangements  in  some  states,  we 
conclude  thjat  the  record  before  us  is 
insufficient  |to  determine  whether,  or 
under  what  (circumstances,  sender  pays 
arrangements,  including  those  requiring 
the  dialing  ^f  extra  digits  or  recorded 
announcements,  are  consistent  with  the 
1996  Act.  Although  we  do  not  intend  to 
preclude  the  states  from  lawfully 
enforcing  legitimate  consiuner 
protection  policies  that  do  not  have  an 
anticompetitive  impact,  we  cannot 
conclude  oa  this  record  that  the 
arrangements  USTA  describes  would  be 
permissible;  Finally,  given  our 
expectation!  that  local  dialing  parity  will 
be  achieved  through  LECs'  compliance 
with  other  section  251  requirements,  we 
do  not  adopt  a  timetable  for 
implemenUng  the  local  dialing  parity 
requirements. 

2.  Local  Dicing  Parity  Methodologies 

a.  Background  and  Comments 

69.  In  thej  NPRM.  we  stated  our 
expectation!  that  the  local  dialing  parity 
obligations  Would  not  be  achieved 
through  pr^ubscription."^  Rather,  we 
anticipated  that  a  customer's  ability  to 
select  a  tele(phone  exchange  service 


">fks  the  U.S.  Court  of  Appeals  for  the  Fifth 
Circuit  stated  m  Peacock  v.  CutAock  Compress 
Company,  "the  word  'and'  is  not  a  word  with  a 
single  meanina,  for  chamaleonlike,  it  takes  its  color 
from  its  surroijndings."  The  coiul  held  that  "(i)n 
the  constnictian  of  statutes,  it  is  the  duty  of  the 
Court  to  ascertain  the  clear  intention  of  the 
legislature.  In  ^rder  to  do  this.  Courts  are  often 
compelled  to  (i>nstrue  'or'  as  meaning  'and.'  and 
again  'and'  as  Cleaning  'or'."  Peacock  v.  Lubbock 
Compress  CoiApany.  252  F.2d  892.  893  (5th  Cir. 
1958)  [citing  United  States  v.  Fisk,  70  U.S.  445.  448 
(1865). 

'"  See  sectii  n  X  of  the  First  Beport  and  Order  for 
a  discussion  o  the  applicability  of  section  251  to 
CMRS  provide  rs. 

>"  NPRM  at  ?ara.  207  n.284. 


provider  and  make  local  telephone  calls 
without  dialing  extra  digits  will  be 
accomplished  through  the  unbundling, 
number  portability  and  interconnection 
requirements  of  section  251.  '*■*  The 
NPAM  sought  information  and  comment 
as  to  how  the  local  dialing  parity 
requirement  should  be  implemented."' 

70.  The  parties  generally  agree  that 
local  dialing  parity  will  be 
accomplished  through  implementation 
of  the  unbundling,  number  portability 
and  interconnection  requirements  of 
section  251."*  Parties  add  to  this  list  the 
1996  Act's  equal  access  requirements.'" 
A  few  parties  contend  that  local  dialing 
parity  is  assured  once  competing 
providers  of  telephone  exchange  service 
are  permitted  nondiscriminatory  access 
to  telephone  numbers.  '** 

b.  Discussion 

71.  We  anticipate  that  local  dialing 
parity  will  be  achieved  upon 
implementation  of  the  number 
portability  and  interconnection 
requirements  of  section  251.  We  also 
concur  with  the  view  that  the  ability  of 
competing  local  exchange  service 
providers  to  receive  telephone  niunbers 
on  a  nondiscriminatory  basis  is  critical 
to  the  achievement  of  local  dialing 
parity.  We  believe  that  the 
interconnection  requirements  that 
section  251(c)(2)  imposes  on  incumbent 
local  exchange  carriers  will  reduce  the 
likelihood  that  customers  of  a 
competing  LEC  will  have  to  dial  an 
access  code  to  reach  a  customer  of  the   . 
inciunbent  LEC  insofar  as  the  two 
networks  are  connected.  Number 
portability  will  ensure  that  customers 
switching  local  service  providers  will 
not  need  to  dial  additional  digits  to 
make  local  telephone  calls.  Likewise, 
allowing  every  telecommimications 
carrier  authorized  to  provide  local 
telephone  service,  exchange  access,  or 
paging  service  in  an  area  code  to  have 
at  least  one  NXX  in  an  existing  area 
code  also  reduces  the  potential  local 
dialing  disparity  that  may  resuh  if 
competing  LECs  can  only  give 
customers  numbers  from  a  new  area 
code.  We  therefore  decline  to  prescribe 
now  any  additional  guidelines 
addressing  the  methods  that  LECs  may 
use  to  accomplish  local  dialing  parity. 
We  also  conclude  that,  contrary  to  the 
views  expressed  by  some  parties,  the 
provision  of  nondiscriminatory  access 
to  telephone  numbers,  by  itself,  does  not 


fulfill  the  local  dialing  parity  mandate 
of  section  251(b)(3).  Given  that 
acquisition  of  a  central  office  code  by  a 
LEC  would  not  necessarily  ensure  that 
the  LECs  customers  would  be  relieved 
of  an  obligation  to  dial  extra  digits, 
access  codes  or  some  other  special 
dialing  protocol,  the  provision  of 
nondiscriminatory  access  to  telephone 
numbers  does  not  by  itself  ensure  local 
diafing  parity.  Rather,  we  find  that 
under  section  251(b)(3)  each  LEC  must 
ensure  that  its  customers  within  a 
defined  local  calling  area  be  able  to  dial 
the  same  number  of  digits  to  make  a 
local  telephone  call  notwithstanding  the 
identity  of  the  calling  party's  or  called 
party's  local  telephone  service  provider. 

3.  Non-Uniform  Local  Calling  Areas 

a.  Background 

72.  The  NPflAf  tentatively  concluded 
that,  pursuant  to  section  251(b)(3),  a 
LEC  is  required  to  permit  telephone 
exchange  service  customers  within  a 
defined  local  calling  area  to  dial  the 
same  number  of  digits  to  make  a  local 
telephone  call,  notwithstanding  the 
identity  of  a  customer's  or  the  called 
party's  local  telephone  service 
provider.  "9  The  NPflM  did  not  address 
the  potential  dialing  parity  implications 
of  non-imiform  local  calling  areas  '***  nor 
did  it  address  the  potential  impact  of 
our  proposed  interpretation  of  the  local 
dialing  parity  obligation  on  local  calling 
area  boundaries.'*' 

b.  Comments 

73.  A  number  of  parties  express 
concern  about  the  potential 
interrelationship  between  our  proposed 
interpretation  of  the  local  dialing  parity 
requirements  and  local  calling  area 
boundaries.'"  For  example,  WinStar 
cautions  the  Commissioji  that  by 
requiring  that  customers  "within  a 
defined  local  calling  area"  be  able  to 
dial  the  same  number  of  digits  to  make 
a  local  telephone  call,  certain  parties 
may  interpret  this  to  require  that  a 
competing  provider  of  local  exchange 
service  must  define  its  local  calling  area 


'"NPHAf  at  paras.  209,  211. 
"♦See.  e.g..  SBC  comments  at  3  n.4:  NEXTUNK 
comments  at  8. 
'"  See.  e.g..  BellSouth  comments  at  9. 
'»  See.  e.g.,  U  S  WEST  commenu  at  6. 


'"NPflMat  para.  211. 

■">  We  use  the  term  "non-uniform  local  calling 
area"  to  refer  to  a  situation  in  which  a  telephone 
exchange  service  provider's  local  calling  area  is 
either  larger  or  smaller  than  that  of  another 
telephone  exchange  service  provider  that  is 
providing  telephone  exchange  service  in  the  same 
geographic  area. 

"•'  Insofar  as  parties  contend  that  th'e  section 
251(b)(3)  dialing  parity  requirements  compel  the 
use  of  a  ten-digit  dialing  plan  for  local  calls  within 
an  area  code  overlay  (see,  e.g..  MPS  comments  at 
3-5).  we  note  that  these  concerns  are  addressed 
more  fully  below  in  paragraphs  286  through  287. 

'"See.  e.g..  WinStar  comments  at  10-11:  GSA/ 
DOD  comments  at  4-5;  Florida  Commission 
comments  at  3. 
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to  match  the  local  calling  area  of  the 
incumbent  LEG.'"  GSA/DOD  maintains 
that  dialing  is  not  truly  at  parity  if 
different  carriers  have  different 
definitions  of  the  geographic  areas  in 
which  calls  can  be  made  with  seven- 
digit  dialing.'^  To  address  the  potential 
dialing  parity  issue  that  may  arise  when 
a  new  entrant's  "network  coverage"  is 
more  limited  than  the  incumbent  LEC's,* 
GSA/DOD  recommends  that  the 
Commission  adopt  rules  that  ensure  that 
local  calling  areas  are  consistently 
defined  for  LEG  wholesale  and  retail 
services.'" 

74.  GTE  contends  that  "ls]o  long  as 
new  entrants  have  the  technical  ability 
to  deploy  equipment  necessary  to  offer 
the  same  seven-digit  dialing  as  the 
incumbent  LEG,  dialing  parity  should  be 
deemed  to  exist  even  if  one  or  more  of 
the  new  entrants  ultimately  chooses  to 
provide  ten-digit  dialing."  '**  To 
illustrate  its  point  that  all  local  calls 
cannot  be  dialed  using  the  same  number 
of  digits,  NYNEX  notes  that  in  the  New 
York  Gity  Metro  LATA  local  calls  span 
three  different  area  codes,  with  seven- 
digit  dialing  within  an  area  code  and 
ten-digit  dialing  between  area  codes.  "^^ 
Finally,  the  Florida  Gommission 
expresses  concern  regarding  the 
potential  customer  confusion  that  may 
result  if  customers  in  local  calling  areas 
are  required  to  dial  ten  rather  than  the 
ciirrently  dialed  seven  digits  to  make 
local  "Extended  Galling  Service" 
calls.'** 

c.  Discussion 

75.  A  telephone  call  requiring  seven- 
digit  dialing  is  not  necessarily  a  local 
call  '^  and  a  telephone  call  requiring 
ten-digit  dialing  is  not  necessarily  a  toll 
call.'^°  Disparity  in  local  dialing  plans, 


'"  WinStar  comments  at  10-11  ("The 
Commission  should  proceed  carefully  to  ensure  that 
it  does  not  inadvertently  limit  carriers  from 
experimenting  with  local  calling  areas."):  see  also, 
V  S  WEST  comments  at  6  (where  dialing  parity 
disputes  arise  over  fact  that  local  calling  areas  of 
two  competing  LECs  do  not  match,  states  should 
resolve  such  disputes  since  they  are  familiar  with 
local  calling  areas  and  calling  patterns  in  that  state). 

'"  GSA/DOD  comments  at  4. 

'«»W.at5. 

'«•  GTE  comments  at  8  n.lO. 

'»'  NYNEX  conunents  at  3  n.6. 

■*■  Florida  Conunission  comments  at  3. 

><*  We  note  that  several  states  permit  seven-digit 
dialing  for  toll  calls.  North  American  Numbering 
Plan,  Area  Codes  1996  Update.  Bellcore  (January 
1996)  at  14.  For  example,  within  the  518  area  code 
a  call  from  Clifton  Park,  New  York  to  Hague,  New 
York  is  a  toll  call  that  can  be  dialed  with  seven 
digits. 

"o  Section  3(48)  defines  "telephone  toll  service" 
as  "telephone  service  between  stations  in  different 
exchange  areas  for  which  there  is  made  a  separate 
charge  not  included  in  contracts  with  subscribers 
for  exchange  service."  47  U.S.C.  153(48).  By 
contrast,  charges  for  calls  within  a  local  calling  area 


by  itself,  does  not  contravene  our 
interpretation  of  the  local  dialing  parity 
requirements  imless  such  plans  are  anti- 
competitive in  effect.'"  By  requiring 
that  all  customers  "within  a  defined 
local  calling  area"  be  able  to  dial  the 
same  number  of  digits  to  make  a  local 
telephone  call,  we  do  not  intend  to 
require  a  competing  provider  of  local 
exchange  service  to  define  its  local 
calling  area  to  match  the  local  calling 
area  of  an  incumbent  LEG.  We  further 
do  not  intend  to  require  a  competing 
provider  of  telephone  exchange  service 
that  volimtarily  chooses  to  provide  ten- 
digit  as  opposed  to  seven-digit  dialing 
in  a  local  calling  area  to  modify  its 
dialing  plan  in  Uiis  instance  in  order  to 
conform  to  the  dialing  plan  of  another 
LEG.  No  other  commenter  addressed 
GSA's  proposal  that  the  Gommission 
adopt  rules  that  ensure  that  local  calling 
areas  are  consistently  defined  for  LEG 
wholesale  and  retail  services.  Therefore, 
we  conclude  that  the  record  is 
insufficient  to  permit  us  to  take  such 
action  at  this  time. 

E.  Consumer  Notification  and  Carrier 
Selection  Procedures 

a:  Background 

76.  Section  251(b)(3)  does  not 
specifically  require  that  procedures  be 
established  to  permit  consumers  to 
choose  among  competitive 
telecommunications  providers  (e.g., 
through  balloting).'^  The  NPi?M sought 
comment  as  to  whether  the  Gommission 
should  require  LEGs  to  notify 
consumers  about  carrier  selection 
procedures  or  impose  any  additional 
consumer  education  requirements. "' 
We  also  sought  comment  on  an 
alternative  proposal  that  would  make 
competitive  telecommimications 
providers  responsible  for  notifying 
customers  about  carrier  choices  and 
selection  procedures  through  their  owm 
marketing  efforts."* 

b.  Gomments 

77.  Several  parties  contend  that  the 
responsibility  for  consumer  education 
should  be  borne,  at  least  in  part,  by  the 
incumbent  LEGs ''''  and  claim  that 
incimibent  LEGs  are  imiquely  situated 


generally  are  not  assessed  on  a  per  call  basis.  Thus, 
the  construct  of  local  calling  areas  serves  as  the 
basis  by  which  carriers  price  their  services. 

■''■  See,  e.g.,  the  discussion  at  paras.  281-291 
regarding  the  discriminatory  and  anticompetitive 
nature  of  a  service-specific  or  technology-specific 
overlay  in  connection  with  area  code  relief  plans. 

'TJ47  U.S.C.  251(b)(3). 

'"WPflMatpara.  2M. 

"*Id. 

^'"See,  e.g.,  ACSI  comments  at  10:  Ameritech 
comments  at  20:  California  Conunission  comments 
at  4. 


to  assist  in  this  function.'''*  Gonversely, 
others  maintain  that  responsibility  for 
the  notification  and  education  of 
consumers  should  be  imposed  on  the 
carriers  seeking  those  customers' 
business,  as  part  of  those  carriers' 
marketing  efforts.'^  GSA/DOD  favors 
letting  carriers  "fight  it  out  among 
themselves,"  noting  that  carriers 
themselves  will  have  every  incentive  to 
make  sure  that  prosp)ective  customers 
are  aware  of  their  choices.'^  PacTel 
suggests  that  states  are  in  the  best 
position  to  assess  the  informational 
needs  of  their  citizens.  ''^  Several 
commenters  express  concern  that  any 
customer  notification  requirement  must 
recognize  that  the  details  of  any  such 
notification  plan  should  reflect  local 
circumstances,  including  local  carrier 
selection  options,  rates  and  dialing 
plans.'*"  Ameritech  maintains  that  a 
"carrier-neutral  customer  notification  of 
the  toll  dialing  parity  selection 
processes  is  in  the  public  interest  and 
should  be  a  part  of  the  implementation 
of  any  toll  dialing  parity  plan."  "" 

78.  While  several  commenters  urge 
the  Gommission  to  adopt  rules  for 
balloting,'*^  the  majority  of  parties  urge 
us  to  reject  this  option.'"-'  Parties  that 
oppose  balloting  argue  that  such 
decisions  should  be  left  to  the 
individual  states  '**  and  claim  that 
balloting  is  confusing  to  customers,"*' 
costly,'**  and  forces  consiuners  to  make 
selections  before  they  might  otherwise 
choose  to  do  so.'*''  Gommenters  also 
argue  that  competition  for  customers 
will  ensure  that  carriers  notify 
customers  as  to  how  their  services  can 
be  obtained.'**  bi  stating  its  opposition 
to  a  balloting  requirement,  MFS 
observes  that: 


'"""See,  e.g.,  Illinois  Conunission  comments  at  67: 
ACSI  comments  at  10  (incumbent  LECs  should  be 
required  to  provide  bill  inserts  to  customers  alerting 
them  to  opportunity  to  select  alternative  service 
provider). 

'""  See,  e.g.,  CBT  comments  at  S:  Bell  Atlantic 
comments  at  5:  Frontier  comments  at  4:  BellSouth 
reply  at  4:  GTE  reply  at  15. 

I  ™  GSA/DOD  commenu  at  6. 

'■^ PacTel  comments  at  13: 

""See,  e.g.,  Ameritech  comments  at  21:  GTE 
comments  at  12:  PacTel  reply  at  13. 

"*■  Ameritech  comments  at  20. 

|«  See,  e.g.,  NEXTUNK  comments  at  9:  Excel 
comments  at  7. 

"*  See,  e.g..  Ohio  Consumers'  Counsel  conunents 
at  3:  SBC  reply  at  1:  MFS  reply  at  12:  CBT  reply 
at  3-4. 

'**See,  e.g.,  Florida  Commission  comments  at  2: 
PacTel  reply  at  13. 

■"  See,  e.g.,  Ohio  Conunission  conunents  at  7. 

'•»See,  e.g.,  GTE  conunents  at  13:  Sprint 
comments  at  4. 

'•'Ameritech  conunents  at  20. 

'»»  See,  e.g.,  GTE  comments  at  13:  U  S  WEST 
comments  at  8. 
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The  lona-distance  market  today  differs 
markedly  rom  the  situation  in  the  mid- 
1980's,  wtlen  non-dominant  carriers  were 
virtually  unknown  to  most  consumers  and 
balloting  vVas  mandated  as  a  way  of 
educating  consimiers  to  their  ability  to 
choose  a  carrier.  No  such  education  is 
needed  today,  because  most  consiimers  are 
well  aware  of  their  long-distance  choices, 
and  the  carriers  have  readily  available  means 
of  contacting  those  who  are  not'" 

79.  Commenters  also  raised  a  number 
of  issues  related  to  consiuner 
notificatipn  and  carrier  selection 
methods.  For  example,  PacTel  asserts 
that  "the  default  carrier  for  both  existing 
and  new  Customers  who  do  not  actively 
choose  an  intraLATA  toll  provider 
should  be  the  dial- tone  provider."  "o 
Sprint  agrees  that  "existing  customers 
who  are  Qiurently  obtaining  intraLATA 
toll  service  from  the  dial  tone  provider, 
and  do  nOt  indicate  a  desire  to  change 
carriers,  should  remain  with  that 
intraLATi\  toll  provider."  '»'  Sprint 
rejects  PaicTel's  proposal,  however,  "to 
default  nf  w  customers  who  do  not 
choose  aii  intraLATA  toll  provider  to 
the  dial  tone  provider."  "^  Concerning 
whether  (Customers  should  be  assessed  a 
"PIC  change  charge"  when  they  select 
an  alternative  provider  of  telephone  toll 
or  telephone  exchange  service,  parties 
propose  allowing  customers  a  "grace 
period"  during  which  they  could  switch 
carriers  vrithout  charge."'  The  Ohio 
Consumers'  Counsel  supports  a  cap  on 
the  cost  <^f  initiating  boUi  local  and  toll 
service  ^th  a  new  carrier,  noting  that 

a  "customer's  old  carrier  should  not  be 
able  to  impose  an  'exit  fee'  upon  the 
customer^ who  svntches."  '**  Finally, 
GVNW  u^es  that  the  Commission's 
rules,  coitiplaint  procedures  and 
penaltiesjfor  "slamming"  be  applied  to 
any  carrier  selection  procedures  that  the 
Commission  adopts  with  respect  to  local 
exchange!  service  providers."' 

c.  Discussion 

80.  Wei  agree  with  those  commenters 
who  obsorve  that  competitive  providers 
of  telephone  exchange  and  telephone 
toll  service  have  an  incentive  to  make 
consume -s  aware  of  the  choices 


'"MFS 
'»  PacTel 
••'  Sprint 
'«W.On 
Conunissioi  i 
customer 
a  LEC  uses 
influence 
n.9.  AT*T 
prohibit 
"freezes"  to 

•"Ohio 

90  day  graci  i 

changes) 

(proposing 

'♦•Ohio 

""GVNW 


CI  tminents  at  6. 


n<t 


toll 


LElj 


comments  at  11. 
reply  at  5-6  n.8. 
a  related  issue,  AT&T  urges  the 
to  intercede  where  abuse  of  the 
ification  process  occurs,  such  as  when 
i  Is  "provision  of  exchange  service  to 

"  PIC  choices."  ATftT  comments  at  6 
4dds  that  the  Commission  should 
from  extending  interLATA  PIC 
intraLATA  traffic.  Id. 
C^ommission  conunents  at  7  (proposing 
period  with  a  charge  for  subsequent 
citizens  Utilities  comments  at  6-7 

month  grace  period). 
0onsumers'  Counsel  reply  at  2. 
conunents  at  7. 


available,  and  we  perceive  no  need  to 
prescribe  detailed  consiuner  notification 
or  carrier  selection  procedures  at  this 
time.  We  do  believe,  however,  that 
states  may  adopt  such  procediwes.  The 
states  are  best  positioned  to  determine 
the  consumer  education  and  carrier 
selection  prtKiedures  that  best  meet  the 
needs  of  consumers  and 
telecommimications  services  providers 
in  their  states.  Thus,  states  may  adopt 
consumer  education  and  carrier 
selection  procedures  that  will  enable 
consumers  to  select  alternative  carriers 
for  their  local  and  toll  services.  We 
further  agree  that  a  customer 
notification  requirement  should  take 
into  consideration  local  circiunstances. 
The  states  may  adopt  balloting, 
consumer  education  and  notification 
requirements  for  services  originating 
within  their  states,  that  are  not  anti- 
competitive in  effect.  States  also  may 
adopt  measures  to  prevent  abuse  of  the 
customer  notification  and  carrier 
selection  processes.  All  such 
procedures,  however,  must  be 
consistent  with  the  guidelines  set  forth 
above  with  respect  to  the  requisite 
categories  of  toll  trafiic  for  which 
consumers  must  be  entitled  to 
presubscribe  and  the  toll 
presubscription  method  that  we  require 
carriers  to  implement.  We  note  that  the 
consumer  notification  requirements 
already  imposed  by  states'  intrastate, 
intraLATA  toll  dialing  parity  orders 
have  required  LECs  to  inform  customers 
either  once  or  twice  of  their  opportunity 
to  choose  an  alternative  carrier."*  We 
anticipate  that  any  subsequently 
imposed  consumer  notification 
requirements  would  be  no  more  be 
burdensome,  and,  in  particular,  would 
not  require  more  than  two  notifications 
to  consumers  of  their  opportimity  to 
choose  alternative  carriers  to  transport 
their  intraLATA  toll  calls. 

81.  We  conclude  that  "dial-tone 
providers"  should  not  be  permitted 
automatically  to  assign  to  themselves 
new  customers  who  do  not  affirmatively 
choose  a  toll  provider.  New  customers 
of  a  telephone  exchange  service 
provider  who  fail  affirmatively  to  select 
a  provider  of  telephone  toll  service,  after 
being  given  a  reasonable  opportunity  to 
do  so,  should  not  be  assigned 
automatically  to  the  customer's  dial- 
tone  provider  or  the  customer's 
preselected  interLATA  toll  or  interstate 
toll  carrier.  Rather,  we  find  that 
consistent  with  current  practices  in  the 


"*See.  e.g..  Adoption  of  rules  relating  to  intra- 
Market  Service  Area  presubscription  and  changes 
in  dialing  arrangements  related  to  the 
implementation  of  such  presubscription.  Interim 
Order  (111.  Comm.  Comm'n.  Apr.  7, 1995). 


interLATA  toll  market,  such 
nonselecting  customers  should  dial  a 
carrier  access  code  to  route  their 
intraLATA  toll  or  intrastate  toll  calls  to 
the  carrier  of  their  choice  until  they 
make  a  permanent,  affirmative  selection. 
This  action  eliminates  the  possibility 
that  a  LEC  could  designate  itself 
automatically  as  a  new  customer's 
intraLATA  or  intrastate  toll  carrier 
without  notifying  the  customer  of  the 
existence  of  alternative  carrier  choices. 
Finally,  notwithstanding  our  decision  to 
entrust  the  issues  of  consiuner 
notification  and  carrier  selection  to  the 
states,  we  emphasize  that  all 
telecommunications  carriers  remain 
subject  to  the  requirements  of  section 
258  as  well  as  any  verification  or  "anti- 
slamming"  "^  procedures  that  the 
Commission  may  adopt  to  prevent 
imauthorized  changes  in  a  customer's 
selection  of  a  provider  of  telephone 
exchange  or  telephone  toll  service.  "* 

F.  Cost  Recovery 

a.  Background 

82.  In  the  NPRM,  the  Commission 
noted  that  the  1996  Act  does  not  specify 
how  LECs  will  recover  the  costs 
associated  with  providing  dialing  parity 
to  competing  providers."*  The 
Commission  therefore  sought  comment 
on:  (1)  What,  if  any,  standard  should  be 
used  for  arbitration  to  determine  the 
dialing  parity  implementation  costs  that 
LECs  should  be  permitted  to  recover; 
and  (2)  how  those  costs  should  be 
recovered.^"* 

b.  Conunents 

83.  At  the  outset,  we  note  that  there 
does  not  appear  to  be  a  consensus 
among  commenters  as  to  either  of  the 


■*''  The  Commission  has  defined  slamming  as  the 
unauthorized  conversion  of  a  customer's 
interexchange  carrier  by  another  interexchange 
carrier,  an  interexchange  resale  carrier,  or  a 
sutx:ontractor  telemarketer.  Cherry 
Communications,  Inc.  Consent  Decree.  9  FCC  Red 
2986.  2987  (1994). 

■*■  Section  258  makes  it  unlawful  for  any 
telecommunications  carrier  to  "submit  or  execute  a 
change  in  a  subscriber's  selection  of  a  provider  of 
telephone  exchange  service  or  telephone  toll  service 
except  in  accordance  with  such  verification 
procedures  as  the  Commission  shall  prBscrit)e."  47 
U.S.C.  258(a).  The  section  further  provides  that: 

|a)ny  teleconununications  carrier  that  violates  the 
verification  procedures  described  in  subsection  (a) 
and  that  collects  charges  for  telephone  exchange 
service  or  telephone  toll  service  &t>m  a  subscriber 
shall  be  liable  to  the  carrier  previously  selected  by 
the  sulMcriber  in  an  amount  equal  to  all  charges 
paid  by  such  subscrilwr  after  such  viplation. 

47  U.S.C.  258(b).  Section  258  extends  the 
slamming  prohibition  to  all  teleconununications 
carriers,  not  just  interexchange  carriers,  as  is  the 
case  under  the  Commission's  current  Part  64  rules. 
See47CFR  §64.1100. 

'"NPflMat  para.  219. 

»>W. 
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two  cost  recovery  issues  raised  in  the 
NPRM.  The  parties  are  generally  divided 
into  two  positions:  (1)  Interexchange 
carriers  and  competitive  carriers  prefer 
a  Commission  standard  imder  which 
carriers  could  recover  ht>in  competing 
providers  only  the  specific  incremental 
costs  of  providing  intraLATA  toll 
dialing  parity;  and  (2)  incumbent  LECs 
and  several  states  prefer  that  no  national 
standards  be  developed,  and  that  cost 
recovery  issues  be  left  either  to  the 
states  or  to  intercarrier  negotiations. 

84.  AT&T  suggests  that  carriers  only 
be  entitled  to  recover  incremental  costs 
directly  associated  with  the 
implementation  of  dialing  parity,  and 
states  that  the  Commission  should 
"explicitly  exclude  (a)  recovery  of  costs 
intended  to  reimburse  an  incumbent 
carrier  for  revenues  it  expects  to  lose  as 
a  result  of  implementing  dialing  parity 
*  *  *  as  well  as  (b)  costs  associated 
with  network  upgrades  that  are  not 
necessary  to  implement  dialing 
parity."  201  AT&T  further  suggests  that 
the  Commission  mandate  an  "Equal 
Access  Recovery  Charge"  on  all 
providers  of  toll  service  based  on 
minutes  of  use  subject  to  dialing  parity, 
and  that  this  charge  be  tariffed 
separately  from  any  access  charges, 
approved  by  the  state  commission,  and 
amortized  over  a  period  not  to  exceed 
eight  years.  202 

85.  MCI  appears  to  agree  with  AT&T's 
proposal,  stating  that  "incremental  costs 
inaured  to  implement  dialing  parity 
should  be  recovered  from  all  carriers 
that  carry  intraLATA  toll  on  a 
presubscribed  basis  in  accordance  with 
cost  causative  principles."  203  mQ  also 
suggests  that  dialing  parity  costs  be 
recovered  on  a  minutes-of-use  basis,  as 
an  addition  to  the  local  switching  rate 
element,  which  would  be  separately 
identified  in  a  tariff,  and  that 
Commission  rules  for  cost  recovery  be 
"presumptively  correct"  (i.e.,  states  can 
depart  from  such  rules  if  they  can  show 
their  mechanism  is  more  effective).2o* 
Several  parties  urge  the  Commission  to 
draw  upon  its  cost  recovery  paradigms 
for  interLATA  equal  access,  and  apply 
the  same  basic  principles  to  the 
intraLATA  toll  market.  205 

86.  Many  other  competitive  providers 
also  advocate  various  forms  of 
incremental  cost  recovery,  on  a  per- 
minutes  of  use  basis,  to  be  assessed 
against  all  providers  of  presubscribed 
intraLATA  toll  services;  such  costs 


could  include,  for  example,  hardware 
costs,  software  costs,  and  consumer 
education  costs.206  GSA/DOD  asks  the 
Commission  to  "view  LEC  claims  for 
large  cost  compensation  with 
considerable  skepticism,"  and  suggests 
that  the  Commission  "distribute  any 
verifiable  incremental  costs  associated 
with  achieving  dialing  parity  as  a 
percentage  surcharge  on  the  bills  of  all 
carriers,  including  the  incumbent 
LECs."  207 

87.  Taking  the  opposite  view,  BOC 
commenters,  together  with  GTE  and 
USTA,  argue  that  there  is  essentially  no 
need  for  the  Commission  to  adopt  cost 
recovery  measures  for  dialing  parity, 
and  that  cost  recovery  issues  are  best 
left  for  the  states  to  address.208  Several 
state  public  utiUty  commissions  also 
argue  that,  given  the  state-specific 
nature  of  intraLATA  cost  recovery 
issues,  and  the  omission  of  a  specific 
cost-recovery  standard  from  Congress  in 
section  251(b)(3),  the  individual  states 
are  in  the  best  position  to  address  these 
issues.209  In  support  of  these  argvunents, 
some  state  commenters  have  provided 
the  Commission  with  detailed 
descriptions  of  their  current 
mechanisms  for  recovering  intraLATA 
presubscription  costs.2'0 

88.  Ameritech  argues  that  dialing 
parity  costs  "should  be  recovered  under 
normal  regulatory  principles  from  the 
cost-causer,"  and  Bell  Atlantic  argues 
that  "only  carriers  who  will  benefit  from 
intraLATA  presubscription  should  pay 
the  costs.  Unless  interexchange  carriers 
bear  the  full  costs  of  implementing 
intraLATA  presubscription,  exchange 
carrier  customers  who  do  not  switch 
intraLATA  toll  carriers  and  do  not 
benefit  from  presubscription  would 
ultimately  be  required  to  pay  for  it."  2" 
On  the  other  extreme,  the 
Telecommunications  Resellers 
Association  states  that  incumbent  LECs 
should  "shoulder  the  full  financial 
burden  of  remedying  this  competitive 
imbalance  (in  the  intraLATA  toll 
market)."  2>2 

89.  The  reply  comments  reveal 
substantial  disagreement  among  carriers 


»'  AT&T  comments  at  7. 

»'  MQ  comments  at  3. 
»«W.  at7-8. 

»»  See.  e.g.,  GVNW  comments  at  8;  MQ 
comments  at  7. 


"^See,  e.g..  Citizens  Utilities  comments  at  6; 
GSA/DOD  comments  at  6-8. 

»' GSA/DOD  comments  at  a-7,  8. 

»  See  Bell  Atlantic  comments  at  5;  GTE 
comments  at  20-21;  NYNEX  comments  at  1&-11: 
PacTel  comments  at  17;  SBC  comments  at  9;  USTA 
comments  at  4. 

><*  See  Illinois  Commission  comments  at  72; 
Indiana  Commission  comments  at  9;  Ohio 
Consumers'  Counsel  comments  at  4;  and  Ohio 
Commission  comments  at  11. 

^">ld.:  see  also  Louisiana  Commission  comments 
at  7. 

>■■  Ameritech  comments  at  10;  Bell  Atlantic 
comments  at  5. 

'■^Telecommunications  Resellers  Association 
comments  at  8. 


fit>m  the  two  opposing  positions. 
Interexchange  carriers  and  competitive 
carriers  reject  the  suggestion  that  they 
shoulder  the  full  cost  burden  for 
IntraLATA  diaUng  parity,  and  urge  that, 
at  a  minimum,  costs  be  spread  among 
all  service  providers  that  enjoy  diaUng  ■ 
parity.2'3  AT&T  states  that  "the  prop<Mal 
by  Ameritech  and  Bell  Atlantic  to 
recover  implementation  costs 
exclusively  from  their  competitors 
underscores  the  need  for  expUcit 
national  rules  *  *  *  (njothing  could  be 
more  •  •  •  harmful  to  competition, 
than  allowing  incumbent  LECs  to  charge 
a  fee  for  new  entrants  for  the  "privilege" 
of  competing  with  them."  2>*  GSA/DOD 
also  urges  the  Commission  to  "reject" 
the  proposals  of  Bell  Atlantic  and 
SBC.2'5  MPS  correctly  notes  that  there 
was  "Uttle  consensus"  on  this  issue,  and 
states  "it  is  entirely  inappropriate  in  a 
competitive  environment  that  an 
individual  carrier's  costs  be  recovered 
&t)m  its  competitors."  2'*  The  Ohio 
Consumer's  Coimsel  states  that 
Ameritech's  "cost-causer"  proposal 
"ignores  the  fact  that  the  benefits  of 
dialing  parity  are  network-wide."  21'' 

90.  Incumbent  LECs  maintain  that  the 
Commission  should  not  set  national  cost 
recovery  standards,  and  that  this  matter 
remains  the  prerogative  of  the  states.2'* 
GTE  "strongly  opposes"  AT&T's 
suggestions,  and  PacTel  states  that 
"LECs  cost  recovery  should  not  be 
limited  by  nonconvpensatory 
incremental  methodologies  or 
unreasonably  long  amortization 
requirements."  2"  SBC  asserts  that  the 
proposals  of  MCI  and  AT&T  are 
"examples  of  regulatory  miens- 
management,  are  inconsistent  with 
Congressional  intent,  and  would  also 

*  *  *  place  the  major  burden  of  dialing  * 
parity  cost  recovery  squarely  on  the 
backs  of  incumbent  LECs."  220 

91.  GCI  states  that  "costs  should  be 
recovered  in  a  competitively  neutral 
manner  because  all  LECs,  not  just 
incumbent  LECs,  must  meet  this 
obUgation."22i  Western  AlUance 
contends  that  "costs  incurred  to  achieve 
dialing  parity  should  be  included  in  the 
investment  recoverable  through  expUcit 


'"See,  e.g..  Sprint  reply  at  12; 
Telecommunications  Resellers  Auociatioa  reply  at 
7;  WinStar  reply  at  12. 

"<AT4T  reply  at  Jij. 

'"GSA/DOD  reply  at  8. 

"•MFS  reply  at  14. 

"''Ohio  Consumers'  Counsel  reply  at  4. 

"*  See  Bell  South  reply  at  4;  Bell  Atlantic  reply 
at  S:  NYNEX  reply  at  4;  PacTel  reply  at  18:  and 
USTA  reply  at  5. 

'"PacTel  reply  at  iii. 

'»SBCreplyal8. 

"I  GQ  reply  at  2. 
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universal  (service)  supports."  ^^ 
Finally.  NECA  argues  that  there  is  no 
need  for  thiq  Commission  to  prescribe 
specific  cosjt  recovery  mechanisms.^^ 

c.  Discussidn 

92.  We  cqnclude  that,  in  order  to 
ensure  that  dialing  parity  is 
implemented  in  a  pro-competitive 
manner,  national  rules  are  needed  for 
the  recovery  of  dialing  parity  costs.  We 
further  conclude  that  these  costs  should 
be  recovered  in  the  same  manner  as  the 
costs  of  interim  number  portability,  as 
mandated  i^  our  recent  Number 
Portability  Order.  ^*  Our  authority  to 
promulgate  national  cost  recovery  rules 
derives  from  section  251(d)  of  the  1996 
Act  and  section  4(i)  of  the  1934  Act.  In 
section  251(d),  Congress  directed  the 
Commission  to  take  the  necessary  steps 
to  implement  section  251.  Section  4(i)  of 
the  1934  Act  authorizes  us  to  take  any 
action  we  cbnsider  "necessary  and 
proper"  to  further  the  public  interest  in 
the  regulation  of  telecommunications. 
Because  wq  determine  that  dialing 

ftarity  is  crucial  to  the  development  of 
ocal  exchange  competition,  we 
conclude  that  we  should  establish 
pricing  principles  for  the  recovery  of 
dialing  parity  costs.  Accordingly,  we 
reject  the  atguments  of  incumbent  LECs 
and  others  who  oppose  national 
standards  fbr  cost  recovery  of  the 
network  upgrades  required  to  achieve 
dialing  parity. 

93.  Many  of  the  network  upgrades 
necessary  to  achieve  dialing  parity,  such 
as  switch  software  upgrades,  are  similar 
to  those  re<Juired  for  number  portability. 
Moreover,  with  both  dialing  parity  and 
number  portability,  customer 
inconvenience  represents  the  barrier  to 
effective  competition  Congress  intends 
to  eliminate,  whether  that 
inconvenie|ice  results  from  the  dialing 
of  extra  dig  its  in  the  case  of  dialing 
parity,  or  n  Dtification  of  family,  friends 
and  busine  ss  contacts  when  a  customer 
is  forced  to  change  his  or  her  number. 
For  these  reasons,  we  determine  that  our 
recent  Nur^ber  Portability  Order 
provides  gi^idance  regarding  which 
costs  incuiiibent  LECs  should  be  able  to 
recover  in  Implementing  dialing  parity, 
as  well  as  how  such  costs  should  be 
recovered.  [The  rules  adopted  in  the 
Number  Pdrtability  Order  apply  only  to 
currently-a(vailable  number  portability 
mechanisn^s.  We  sought  further 
comment  On  cost  recovery  for  long-term 
number  pottability,  because  long-term 


number  portability  will  involve  a 
different  kind  of  system  than  currently 
available  solutions.  We  tentatively 
concluded  that  under  section  251(e)(2), 
the  same  cost  recovery  principles 
should  apply  to  long-term  number 
portability.  Ln  the  case  of  dialing  parity, 
there  is  a  similar  distinction  between 
currently-available  solutions  [i.e.,  full  2- 
PIC  presubscription),  and  long-term 
solutions.(j.e.,  multi-PIC  or  smart-PIC 
methodologies).  Like  number 
portability,  we  may  need  to  revisit  the 
issue  of  an  appropriate  cost  recovery 
standard  once  other  presubscription 
technologies  become  available  on  a 
nationwide  basis. 

94.  In  the  Number  Portability  Order. 
we  concluded  that  costs  for  niunber 
portability  should  be  recovered  on  a 
competitively-neutral  basis.^"  We  also 
concluded  that  any  recovery  mechanism 
should:  (1)  Not  give  one  service 
provider  an  appreciable,  incremental 
cost  advantage  over  another  service 
provider,  when  competing  for  a  specific 
subscriber;  and  (2J  not  have  a  disparate 
effect  on  the  ability  of  competing  service 
providers  to  earn  a  normal  retum.226  vVe 
therefore  reject  the  arguments  of  those 
commenters  that  assert  that  only  new 
entrants  should  bear  the  costs  of 
implementing  dialing  parity,  because 
such  an  approach  would  not  be 
competitively  neutral.  We  also 
concluded  in  the  Number  Portability 
Order  that  LECs  could  only  recover  the 
incremental  costs  of  implementing 
number  portability.  Because  we 
determine  that  nimiber  portability  and 
dialing  parity  share  significant  technical 
similarities  and  overcome  similar 
barriers  to  competition,  we  conclude 
that  we  should  impose  the  same  cost 
standard  for  dialing  parity  costs  that  we 
have  adopted  for  number  portability 
costs.  We  therefore  agree  with  AT&T 
that  LECs  may  not  recover  from  other 
carriers  under  a  dialing  parity  cost 
recovery  mechanism  any  network 
upgrade  costs  not  related  to  the 
provision  of  dialing  parity. 

95.  In  our  Number  Portability  Order, 
we  concluded  that  the  costs  of  long-term 
number  portability  that  could  be 
recovered  through  a  competitively- 
neutral  mechanism  included 
installation  of  number  portabiUty-   • 
specific  switch  software, 
implementation  of  SS7  and  IN  or  AIN 
capability,  and  the  construction  of 


2^  Western 
n^NECAn 
^  Teleph 

95-116.  FCX; 

Portability 


Mliance  reply  at  2  n.6. 
e sly  at  2. 
01  le  Number  Portability,  CC  ttocket  No. 

16-286  (July  2. 1996)  [Number 
Oi^er)  61  FR  36605  (July  25.  1996). 


number  portability  databases."'  We 
determined  that  states  could  use  several 
allocators,  including  gross 
telecommunications  revenues,  number 
of  lines,  and  number  of  active  telephone 
numbers,  to  spread  number  portability 
costs  across  all  telecommunications 
carriers."*  Applying  the  same  cost 
recovery  principles  to  dialing  parity,  we 
conclude  that  L£Cs  may  recover  the 
incremental  costs  of  dialing  parity- 
specific  switch  software,  Any  necessary 
hardware  and  signalling  system 
upgrades,  and  consumer  education  costs 
that  are  strictly  necessary  to  implement 
dialing  parity.  These  costs  must  be 
recovered  from  all  providers  of 
telephone  exchange  service  and 
telephone  toll  service  in  the  area  served 
by  a  LEC,  including  that  LEC,  using  a 
competitively-neutral  allocator 
established  by  the  state.^z*  Although, 
under  section  251(e)(2),  number 
portability  costs  must  be  recovered  from 
all  telecommimications  carriers,  section 
251(b)(3)  only  requires  that  dialing 
parity  be  provided  to  providers  of 
telephone  exchange  service  and 
telephone  toll  service.  Therefore,  we 
conclude  that  a  competitively-neutral 
recovery  mechanism  for  dialing  parity 
should  only  allocate  costs  to  this  more 
limited  class.  States  may  use  any  of  the 
allocators  described  in  the  Number 
Portability  Order,  or  any  other  allocator 
that  meets  the  criteria  we  have 
established.  States  should  apply  the 
principles  we  adopt  today,  and  the  other 
guidelines  for  recovering  costs  of 
currently  available  number  portability 
measures,  in  establishing  more  specific 
cost  recovery  requirements  for  dialing 
parity. 

G.  Unreasonable  Dialing  Delays 

96.  For  a  discussion  of  the  section 
251(b)(3)  prohibition  on  unreasonable 
dialing  delays,  as  that  section  applies  to 
the  provision  of  local  and  toll  dialing 
parity,  see  section  in(E)  below. 

IIL  Nondiscriminatory  Access 
Provisions 

A.  Definition  of  the  Term 
"Nondiscriminatory  Access" 

1.  Background 

97.  Section  251(b)(3)  requires  all  LECs 
to  permit  "nondiscriminatory  access"  to 


I"  Section  251(e)(2)  of  the  1996  Act  states  that 
"the  cost  of  establishing  *  *  *  number  portability 
shall  be  bom  by  all  telecommunications  carriers  on 
a  competitively  neutral  basis,  as  determined  by  the 
Commission."  This  statutory  provision  does  not 
apply  to  the  dialing  parity  requirement. 

33»  Number  Portability  Order  Upaias.  121-140. 


»'W.  atpara.  122. 

^»W.  at  paras.  134-36. 

^"  We  recognize  that,  unlike  the  case  for  number 
portability  costs,  states  would  not  be  able  to 
establish  a  cost  allocator  based  on  numbers  of  iines 
because  such  an  allocator  could  not  apportion  costs 
on  a  competitively  neutral  basis  where  dialing 
parity  is  provided  to  a  CMRS  provider.  We  expect 
that  states  will  establish  a  competitively  neutral 
allocator  that  can  be  used  to  apportion  costs  among 
all  providers. 
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telephone  numbers,  operator  services, 
directory  assistance,  and  directory 
listings  to  competing  providers  of 
telephone  exchange  service,  and  fo 
competing  providers  of  telephone  toll 
service.""  In  the  NPRM,  we  tentatively 
concluded  that  "nondiscriminatory 
access"  requires  each  LEC  to  permit  the 
same  degree  of  access  that  the  LEC  itself 
receives  for  the  services  specified  in 
section  251(b)(3)."'  The  Commission 
also  asked  for  specific  comment  on 
whether  the  nondiscriminatory  access 
provisions  of  section  251(b)(3)  also 
impose  a  duty  on  LECs  to  resell  operator 
and  directory  assistance  services  to 
competing  providers."^ 

2.  Comments 

98.  A  nimiber  of  commenters  concur 
that,  as  proposed  in  the  NPRM, 
"nondiscriminatory  access"  should 
require  each  LEC  to  permit  the  same 
access  to  these  services  that  the  LEC 
itself  receives.^^'  Bell  Atlantic  argues, 
however,  that  access  need  not  be  strictly 
equal,  but  must  "simply  be  of  a  type 
that  will  permit  the  other  carrier  to 
provide  comparable  services  with  no 
difference  in  quality  perceptible  to 
callers.""*  Bell  Atlantic  cites  the 
Modification  of  Final  Judgment  (MFJ) 
for  the  proposition  that  "equal  access" 
does  not  require  "strict  technical 
equality  of  services  and  facilities,"  but 
rather  it  requires  that  consumers  should 
perceive  no  qualitative  differences.^" 
Sprint  objects  to  Bell  Atlantic's  use  of 
"customer  perception"  as  the 
nondiscriminatory  access  standard, 
arguing  that  this  standard  would  allow 
the  incumbent  LEC  to  "discriminate 
against  its  competitors  in  ways  not 
visible  to  the  end  user."  ^^ 

99.  Ameritech  requests  a  clarification 
that  a  LECs  duty  under  section 
251(b)(3)  is  owed  only  to  "providers  of 
telephone  exchange  and  telephone  toll 
service."  "'  Ameritech  also  argues  that 
because  Congress  did  not  expressly 
impose  a  strict  equality  standard  in 
section  251(b)(3),  as  it  did  in  section 


"»47  U.S.C.  251(b)(3). 

"I  See  NPRMal  para.  214. 

"=  See  NPflM  at  paras.  216,  217. 

"^See,  e.g.,  AT&T  reply  at  iii-iv;  ACSI  commente 
at  9;  California  Commission  comments  at  5:  Excel 
comments  at  8:  Florida  Commission  comments  at  S: 
MCI  comments  at  2;  and  Telecommunications 
Resellers  Association  comments  at  5. 

2M  See  Bell  Atlantic  comments  at  n.ll. 

"5  Id.  at  6,  citing  United  States  v.  Western  Electric 
Co.,  569  F.  Supp.  1057, 1063  (D.D.C  1983).  Bell 
Atlantic  also  states  that  the  Commission  followed 
this  approach  in  a  1985  "equal  access"  order.  Id. 
at  11.  citingin  the  Matter  of  MTS  and  WATS  Market 
Structure  (Phase  Dt),  Report  and  Order,  CC  Docket 
No.  78-72,  100  F.C.C.  2d.  860,  877  (1985)  (MTS  and 
WATS  Order  mj). 

^'•Sprint  reply  at  9-10. 

"''Ameritech  comments  at  11. 


251(c)(2)(C)  for  incumbent  LECs,  "the 
only  logical  interpretation  is  that  LECs 
are  required  to  provide  access  *  *  * 
that  is  nondiscriminatory  among 
carriers."  ^m  The  Ohio  Consumer's 
Counsel  responds  that  "Ameritech  is 
claiming  that  giving  all  other  carriers  an 
equal  level  of  degraded  access,  i.e., 
inferior  to  that  provided  to  itself,  is 
'non-discriminatory.'  Surely  Congress 
contemplated  nothing  of  the  sort,  as  is 
recognized  even  by  other  incumbent 
LECs."  239 

100.  As  for  resale,  a  number  of 
commenters  agree  that  LECs  should 
make  of)eratl)r  and  directory  assistance 
services  available  for  resale  to 
competing  providers  under  section 
251(b)(3),  in  order  to  further 
nondiscriminatory  access  to  such 
services. 2*5  On  the  other  hand,  several 
commenters  contend  that  this  provision 
does  not  imply  any  resale 
requirements.  2*  I  AT&T  argues  that 
resale  is  not  required  under  section 
251(b)(3),  because  "to  the  extent  that  a 
local  exchange  carrier  provides 
transmission  with,  or  as  part  of,  its 
operator  services,  the  service  must  be 
made  available  for  resale  under  sections 
251(b)(1)  and  251(c)(4)  of  the  Act."  "^ 
Bell  Atlantic  takes  a  similar  approach, 
arguing  that,  to  the  extent  that  a  LEC 
provides  operator  and  directory 
assistance  services  that  are 
"telecommunication  services,"  the 
service  must  be  made  available  for 
resale  by  LECs  under  section  251(b)(1), 
and,  if  the  services  are 
telecommunication  services  offered  to 
retail  customers,  incumbent  LECs  must 
offer  them  for  resale  at  wholesale  prices 
under  section  251(c)(4). ^^ 

3.  Discussion 

101.  We  conclude  that  the  term 
"nondiscriminatory  access"  means  that 
a  LEC  that  provides  telephone  numbers, 
operator  services,  directory  assistance, 
and/or  directory  listings  ("providing 
LEC")  2**  must  permit  competing 


""/d.  at  12-13.  Section  251(c)(2)(C)  imposes  a 
duty  on  incumbent  LECs  to  provide  interconnection 
that  is  "at  least  equal  in  quality  to  that  provided  by 
the  local  exchange  carrier  to  itself  or  to  any 
subsidiary,  affiliate,  or  any  other  party  to  which  the 
carrier  provides  interconnection."  47  U.S.C 
251(c)(2)(C). 

"»Ohio  Consumers'  Counsel  reply  at  3. 

'«>See.  e.g..  ALTS  comments  at  n.4;  MQ  reply  at 
3:  MFS  reply  at  10:  and  Telecommunications 
Resellers  Association  comments  at  ii. 

><■  See,  e.g.,  GTE  comments  at  16:  Ameritech 
comments  at  n.l6:  NYNEX  comments  at  6-7. 

2«  AT*T  commenu  at  n.l3. 

'^Bell  Atlantic  comments  at  8. 

'"We  use  the  term  "providing  LEC"  throughout 
this  section  to  refer  to  the  LEC  that  is  permitting 
nondiscriminatory  access  to  its  services  pursuant  to 
section  251(b)(3).  The  term  "competing  provider" 
refers  to  a  provider  of  telephone  exchange  service 


providers  to  have  access  to  those 
services  that  is  at  least  equal  in  quality 
to  the  access  that  the  LEC  provides  to 
itself.  We  conclude  that 
"nondiscriminatory  access,"  as  used  in 
section  251(b)(3),  encompasses  both:  (1) 
Nondiscrimination  between  and  among 
carriers  in  rates,  terms  and  conditions  of 
access;  and  (2)  the  ability  of  comjieting 
providers  to  obtain  access  that  is  at  least 
equal  in  quality  to  that  of  the  providing 
LEC.2*'  LECs  owe  the  duty  to  permit 
nondiscriminatory  access  to  competing 
providers  of  telephone  exchange  service 
and  to  providers  of  telephone  toll 
service,  as  the  plain  language  of  the 
statute  requires.  Such  competing 
providers  may  include,  for  example, 
other  LECs,  small  business  entities 
entering  the  market  as  resellers,  or 
CMRS  providers. 

102.  Section  251(b)(3)  requires  that 
each  LEC,  to  the  extent  that  it  provides 
telephone  numbers,  operator  services, 
directory  assistance,  and/or  directory 
listings  for  its  customers,  must  permit 
competing  providers  nondiscriminatory 
access  to  these  services.^**  Any  standard 
that  would  allow  a  LEC  to  permit  access 
that  is  inferior  to  the  quality  of  access 
enjoyed  by  that  LEC  itself  is  not 
consistent  with  Congress'  goal  to 
establish  a  pro-competitive  policy 
framework. 

103.  We  are  not  persuaded  by  Bell 
Atlantic's  statement  that  the  standard 
for  nondiscriminatory  access  should 
focus  oniy  upon  "customer  perceptions" 
of  service  quality.  Such  a  standard 
overlooks  the  potential  for  a  providing 
LEC  to  subject  its  competitors  to 
discriminatory  treatment  in  ways  that 
are  not  visible  to  the  customer,  such  as 
the  imposition  of  disparate  conditions 
between  similarly-situated  carriers  on 
the  pricing  and  ordering  of  services 
covered  by  section  251(b)(3).  While 
invisible  to  the  customer,  such 
conditions  can  severely  diminish  a 
competitor's  ability  to  provide  exchange 
and/or  toll  service  on  the  same  terms  as 
the  LEC  permitting  the  access. 

104.  The  MTS  and  WATS  Order (lU) 
does  not  preclude  us  from  requiring 
LECs  to  permit  access  that  is  at  least 
equal  in  quality  to  the  access  the  LEC 
itself  receives. 2*''  In  the  MTS  and  WATS 
Order  {III),  the  Commission  simply  held 
that  neither  "absolute  technical 
equahty"  nor  an  "overly  quantitative 
and  microscopic"  definition  of  equal 


or  a  provider  of  telephone  toll  service  that  seeks 
nondiscriminatory  access  from  a  providing  LEC 

'^  See  also  corresponding  definition  of 
"nondiscriminatory"  in  the  First  Report  and  Order 
at  section  V  for  the  purposes  of  section  2Sl(c)(2). 

'*  See  also  First  Report  and  Order  at  section  V. 

»'  MTS  and  WATS  Order  UW,  100  F.CC  2d  at 
860.  See  also  supra  a.  234. 
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access  was  desirable.^**  We  find  that  the 
nondiscriraination  standard  established 
in  this  Ordpr  is  consistent  with  those 
previous  decisions.  We  do  not  set  forth 
in  this  Onhr  an  overly  technical 
definition  of  nondiscriminatory  access. 
105.  We  (conclude  that,  to  the  extent 
all  or  part  0f  any  operator  or  directory 
assistance  pervices,  and  features  that  are 
adjunct  to  $uch  services,  are  not 
"telecomnlunications  services"  within 
the  meaning  of  section  3(44)  2**  of  the 
Communications  Act  of  1934,  LECs  that 
provide  such  services  must  nonetheless 
make  the  services  and  features  available 
under  section  251(b)(3).  We  recognize 
that  resale  of  ojjerator  services  and 
directory  assistance  is  a  primary  vehicle 
through  which  competing  providers, 
especially  new  entrants  and  small 
business  entities,  can  make  operator 
services  oi  directory  assistance  available 
to  their  customers  and  that  providing 
LECs  are  a  primary  source  from  which 
competing  providers  can  obtain  these 
services.^^  Operator  and  directory 
assistance  jservices,  or  the  portions  of 
such  services,  that  are 
"telecomraunications  services"  are 
already  subject  to  resale  requirements 
under:  direction  251(c)(4)(A).  which 
requires  incumbent  LECs  "to  offer  for 
resale  at  wholesale  rates  any 
telecommunications  service  that  the 
carrier  prc^vides  at  retail  to  subscribers 
who  are  nbt  telecommunications 
carriers";  ^nd  (2)  section  251(b)(1), 
which  im|>oses  a  duty  on  all  LECs  not 
to  prohibit  the  resale  of  their 
telecomm^ications  services,  nor  to 
impose  unreasonable  or  discriminatory 
conditions  on  the  resale  of  such 
services.^'  Operator  and  directory 
assistance  services,  however,  generally 
use  various  adjimct  information 
features,  ^.g.,  rating  tables  or  customer 


'« MTS  aM  WATS  Order  m).  100  F.CC  2d  at 
877.  j 

"•47U.S.C.  153(44). 

""  See  als^  infra  para.  118.  for  discussion  of  the 
unbundling  tf  operator  services  and  directory 
assistance  u4der  section  251(c)(3). 

»'  47  U.si.  2Sl(b)(l),  (c)(4)(A).  Operator  services 
and  directory  assistance  are  also  unbundled 
network  eleiients  subject  to  section  251(c)(3).  See 
First  Report  bnd  Order  at  section  V.  The  1934  Act. 
as  amended,  defines  "telecommunications  service" 
as  "the  offer  ng  of  telecommunications  for  a  fee 
directly  to  tl  le  public,  or  to  such  classes  of  users  as 
to  be  effectii  ely  available  directly  to  the  public, 
regardless  of  the  facilities  used."  47  U.S.C  153(46). 
"Telecommunications"  is  defined  as  "the 
transmission,  between  or  among  points  specified  by 
the  user,  of  Information  of  the  user's  choosing, 
without  change  in  the  form  or  content  of  the 
informationlas  sent  and  received."  47  U.S.C 
153(43).  "Information  service"  is  defined  as  "the 
offering  of  aj capability  for  generating,  acquiring, 
storing,  transforming,  processing,  retrieving, 
utilizing,  or  making  available  information,  via 
telecommuiiications  '   "   *."  47  U.S.C.  153(20).  See 
also  First  Hiport  and  Order  at  section  V. 


information  databases."^  We  recognize 
that  without  access  to  such  information 
features,  competing  providers  cannot 
make  full  use  of  such  services.  Thus,  to 
ensure  that  competing  providers  can 
obtain  nondiscriminatory  access  to 
operator  services  and  directory 
assistance,  we  require  LECs  to  make 
such  services  available  to  competing 
providers  in  their  entirety.^^ 

B.  Nondiscriminatory  Access  to 
Telephone  Numbers 

1.  Definition 

106.  Currently,  the  largest  LEC  in  each 
area  code  serves  as  the  Central  Office 
(CO)  code  administrator  for  that  area,  hi 
the  NPRM,  this  Commission  proposed 
that  the  term  "nondiscriminatory  access 
to  telephone  numbers"  means  that  all 
LECs  providing  telephone  numbers 
must  permit  access  to  telephone 
numbers  to  competing  providers  in  the 
same  manner  that  the  LECs  themselves 
receive  such  access."*  The  few 
commenters  who  addressed  this  issue 
support  the  extension  of  our  general 
definition  of  nondiscriminatory  access 
to  cover  access  to  telephone  numbers."' 
We  conclude,  consistent  with  the 
general  definition  of  nondiscriminatory 
access  in  para.  101 ,  supra,  that  the  term 
"nondiscriminatory  access  to  telephone 
numbers"  requires  a  LEC  providing 
telephone  numbers  to  permit  competing 
providers  access  to  these  numbers  that 
is  identical  to  the  access  that  the  LEC 
provides  to  itself.  In  addition,  as 
discussed  in  paras.  261-345,  infra,  the 
delegation  of  the  administration  of 
numbering  resources  to  a  neutral 
administrator  will  further  the  statutory 
objective  that  all  competing  providers 
receive  nondiscriminatory  access  to 
telephone  numbers. 

2.  Commission  Action  To  Enforce 
Access  to  Telephone  Numbers 

107.  In  the  NPRM,  we  sought 
comment  on  what,  if  any,  Commission 
action  is  necessary  or  desirable  to 
implement  the  requirement  under 
section  251(b)(3)  that  LECs  permit 
nondiscriminatory  access  to  telephone 


numbers."*  Many  commenters  state  that 
no  additional  Commission  actions, 
beyond  those  already  required  by 
section  251(e),  are  necessary."''  We 
conclude  that  issues  regarding  access  to 
telephone  numbers  will  be  addressed  by 
our  implementation  of  section  251(e) 
herein."* 

C.  Nondiscriminatory  Access  to 
Operator  Services 

1.  Definition  of  "Operator  Services" 

a.  Backgroimd  and  Comments 

108.  The  1996  Act  does  not  define  the 
term  "operator  services."  In  the  NPRM, 
the  Commission  proposed  to  use  the 
definition  of  "operator  services"  in  the 
Telephone  Operator  Consumer  Services 
Improvement  Act  (TOCSL\)  of  1990."« 
Section  226(a)(7),  which  was  added  to 
the  1934  Act  by  TOCSIA,  defines 
operator  services  as:  "any  automatic  or 
live  assistance  to  a  consumer  to  arrange 
for  billing  or  completion,  or  both,  of  a 
telephone  call  through  a  method  other 
than:  (1)  Automatic  completion  with 
billing  to  the  telephone  from  which  the 
call  originated;  or  (2)  completion 
through  an  access  code  by  the 
consumer,  with  billing  of  an  account 

,  previously  established  with  the 
telecommunications  service  provider  by 
the  consumer."  2*° 

109.  Bell  Atlantic,  BellSouth  and  MCI 
agree  with  the  proposed  definition  of 
"operator  services."  ^6'  AT&T,  however, 
expresses  concern  that  this  definition 
should  not  be  used  by  incumbent  LECs 
to  claim  that  they  are  then  not  obligated 
to  make  operator  services,  including 
transmission  of  information,  available 
for  resale  at  wholesale  rates,  pursuant  to 
section  251(c)(4).2«  AT&T  thus  suggests 
that  the  Commission  adopt  the 
definition  as  proposed  in  the  NPRM,  but 
explicitly  state  that  the  definition  is 
applicable  only  in  the  context 'of  section 
25l(b)(3).2"  AT&T  asserts  that  the 
traditional  functions  of  "emergency 
interrupt,"  "busy  line  verification,"  and 
"operator-assisted  directory  assistance" 


»'  "Rating  tables"  are  databases  that  crtDss- 
reference  area  codes,  numbers  called,  and  time  of 
day  to  determine  the  price  to  be  charged  for 
telephone  calls.  Directory  assistance  may  use 
databases  that  contain  customer  names,  numbers 
and  addresses,  and  operator  services  may  use 
databases  that  contain  customer  billing  information 
(e.g..  whether  a  customer  will  accept  collect  calls 
or  third  party  billing). 

»"  See  infra  paras.  108-151.  for  further 
discussion  of  operator  services  and  directory 
assistance. 

»<  See  NPRM  at  para.  215. 

^'  See.  e.g.,  Teleconununications  Resellers 
Association  reply  at  5.  See  supra  para.  101.  for  the 
general  definition  of  "nondiscriminatory  access." 


2»  NPRM  at  para.  215. 

»'  See.  e.g..  Bell  Atlantic  conmients  at  6;  CBT 
comments  at  6:  and  U  S  WEST  comments  at  8.  See 
generally  infra  paras.  261-308,  for  a  discussion  of 
previous  Commission  actions  in  the  area  of  number 
administration. 

^'  See  generally  infra  paras.  261-345. 

'^♦47  U.S.C.  226(a)(7):  see  NPflM  at  para.  294. 

"ONPflMat  para.  216. 

Jei  See.  e.g..  Bell  Atlantic  conmients  at  8: 
BellSouth  comments  at  n.24;  and  MQ  comments  at 
8. 

»i  See  AT&T  comments  at  8.  47  U.S.C.  251(c)(4). 
inter  alia,  requires  incumbent  LECs  to  offer  for 
resale,  at  wholesale  rates,  any  telecommunications 
service  thai  the  carrier  provides  at  retail  to 
subscribers  who  are  not  telecommunications 
carriers. 
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are  within  the  meaning  of  "operator 
services"  in  this  context.^** 


b.  Discussion 

110.  TOCSIA  deRnes  operator 
services  to  be  "any  automatic  or  live 
assistance  to  a  consumer  to  arrange  for 
billing  or  completion,  or  both,  of  a 
telephone  call  through  a  method  other 
than:  (1)  Automatic  completion  with 
billing  to  the  telephone  from  which  the 
call  originated;  or  (2)  completion 
through  an  access  code  by  the 
consumer,  with  billing  of  an  account 
previously  established  with  the 
telecommunications  service  provider  by 
the  consumer."^"  Based  on  support  in 
the  record  and  the  desirability  of  having 
a  definition  consistent  with  that  in  the 
preexisting  statute,  we  conclude  that  we 
should  adopt  the  definition  of  operator 
services  as  used  in  TOCSIA  for  purposes 
of  section  251(b)(3),  with  modifications. 
For  purposes  of  section  251(b)(3),  we  do 
not  exempt  (1)  and  (2),  above,  from  the 
definition  of  operator  services. 
Accordingly,  the  term  operator  services, 
for  purposes  of  section  251(b)(3),  means 
"any  automatic  or  live  assistance  to  a 
consumer  to  arrange  for  billing  or 
completion,  or  both,  of  a  telephone 
call."  Although  commenters  did  not 
focus  on  this  issue,  nor  suggest  that  the 
exemptions  be  deleted  from  the  TOCSIA 
definition  of  "operator  services,"  we 
conclude  that  we  should  adopt  a 
modified  definition  of  operator  services 
for  the  purpose  of  implementing  section 
251(b)(3).  When  enacted,  the  TOCSIA 
definition  was  intended  to  address 
services  from  an  aggregator  location, 
rather  than  addressing  the  types  of 
operator  services  in  general  that  would 
be  essential  to  competition  in 
telecommunications  markets.  Operator 
services  are  becoming  increasingly 
automated,  and  thus  excluding  access  to 
automatic  call  completion  from  the 
obligations  imposed  by  section  251(b)(3) 
could  deny  competitors  access  to  a 
service  that  is  essential  to  competition 
in  the  local  exchange  market.  We 
conclude  that,  for  the  same  reason, 
"completion  by  an  access  code  by  the 
consumer,"  a  common  means  of 
completing  calls  made  from  payphones, 
should  also  be  included  in  the 
definition  of  operator  services  for 
section  251(b)(3). 

111.  Adopting  a  national  definition  of 
"operator  services"  based  on  the 
TC5CSIA  definition,  as  modified  above, 
will  allow  for  consistency  and  ease  of 
compliance  with  the  statute,  specifically 
with  respect  to  services  to  which  all 
LECs  must  permit  nondiscriminatory 


access.^**  We  further  conclude  that  we 
should  state  explicitly  that  busy  line 
verification,  emergency  interrupt,  and 
operator-assisted  directory  assistance 
are  forms  of  "operator  services," 
because  they  assist  customers  in 
arranging  for  the  billing  or  completion 
(or  both)  of  a  telephone  call.  Thus,  if  a 
LEC  provides  these  functions,  the  LEC 
must  offer  them  on  a  nondiscriminatory 
basis  to  all  providers  of  telephone 
exchange  and/or  toll  service.  To  avoid 
confusion  with  the  TOCSIA  definition 
at  section  226,  we  state  here  that  this 
definition  only  appfies  for  purposes  of 
section  2Sl.  Finally,  unlike  the 
definition  of  operator  services  in 
TOCSIA,  we  point  out  that  our 
definition  of  "operator  services"  under 
section  251(b)(3)  is  applicable  to  both 
interstate  and  intrastate  operator 
services.^' 

2.  Definition  of  "Nondiscriminatory 
Access  to  Operator  Services" 

a.  Background 

112.  In  the  NPRM,  we  proposed  that 
the  phrase  "nondiscriminatory  access  to 
operator  services"  should  be  interpreted 
to  mean  that  a  telephone  service 
customer,  regardless  of  the  identity  of 
his  or  her  local  telephone  service 
provider,  must  be  able  to  connect  to  a 
local  operator  by  dialing  "0,"  or  "0 
plus"  the  desired  telephone  number.^** 

b.  Comments 

113.  Several  commenters  agree  with 
the  Commission's  interpretation  of  this 
phrase  as  proposed  in  the  NPRM?^ 
PacTel,  however,  requests  that  we 
clarify  that  the  "0"  or  "0  plus" 
requirement  does  not  mean  "that  a 
customer  must  be  able  to  access  every 
LECs  operator  services  or  directory 
assistance  using  the  same  dialing 
scheme,  but  rather  only  the  services  of 
the  carrier  selected  to  provide  local 
service."  270  AT&T  requests  that  operator 
service  connection  methods  continue  to 
include  dialing  "00"  in  order  to  access 
the  pre-selected  long  distance  carrier 
operator.2"  CBT  asks  that  we  find  that 
the  nondiscriminatory  access 
requirements  only  apply  when  a 
competing  local  service  provider  is 
using  either  a  LECs  local  exchange 
services  on  a  resale  basis  or  when  the 
competing  provider  is  using  a  LECs 


»*/d.atn.  11. 

»» 47  U.S.C  226(a)(7). 


^^  See  also  infra  para.  146. 

>*'  See  First  Report  and  Order  at  section  V  for 
discussion  of  application  oLsection  251  to  interstate 
and  intrastate  matters. 

M«  See  NPflM  at  para.  216. 

^*^See,  e.g.,  ATftT  conunents  at  9;  MQ  comments 
at  8;  and  Telecommunications  Resellers  Association 
comments  at  6. 

2™  See  PacTel  conunents  at  16. 

">  See  AT&T  comments  at  9. 


unbimdled  switch  ports.  ^^^  gcI  states 
that,  in  Alaska,  LECs  currently  do  not 
provide  "0"  or  "0  plus"  the  telephone 
number;  rather,  interexchange  carriers 
provide  these  services.  GCI  requests  that 
arrangements  such  as  those  in  Alaska 
not  be  precluded.2"  Bell  Atlantic. 
USTA,  and  PacTel  request  that  we  state 
that,  while  LECs  must  ofi^er  their 
operator  services  to  their  competitors, 
there  is  no  duty  for  a  LEC  to  ensure  that 
the  competitors'  customers  have  access 
to  these  services.^'*  Finally,  U  S  WEST 
states  that  "regulatory  agencies  should 
not  mandate  all  carriers  provide  certain 
adjunct  non-essential  services, 
including  "0"  and  "0+"  services.  Nor 
should  regulatory  agencies  dictate  the 
manner  in  which  adjunct,  non-essential 
services  are  accessed."  ^^ 

c.  Discussion 

114.  We  adopt  the  interpretation  of 
"nondiscriminatory  access  to  operator 
services"  that  we  proposed  in  the 
NPRM,  with  the  following  clarifications. 
First,  LECs  are  required  to  permit 
nondiscriminatory  access  to  operator 
services  by  competing  providers,  and 
have  no  duty,  apart  from  factors  within 
their  own  control,  to  ensure  that  a 
competing  provider's  customers  can  in 
fact  access  the  services.  We  make  this 
clarification  because  the  statute  does  not 
refer  to  the  customers  of  competing 
providers,  and  the  record  does  not 
support  such  an  interpretation  of  the 
statutory  language.  Second,  there  is  no 
requirement  that  a  LEC  must  provide 
call  handling  methods  or  different  credit 
card  or  other  alternate  billing 
arrangements  different  from  those  it 
provides  to  itself  or  its  affiliates.  And 
finally,  we  find  that  the  duty  to  permit 
nondiscriminatory  access  to  operator 
services  applies  only  to  LECs  that 
provide  operator  services  to  their  own 
customers. 

115.  Once  a  LEC  permits  a  competing 
provider  to  have  access  to  operator 
services,  this  access  may  become 
degraded  in  the  competing  provider's 
network  by  factors  outside  the  control  of 
the  providing  LEC.^'*  On  the  other 
hand,  when  a  LEC  unbundles  network 
loop  elements,  the  providing  LEC  may 
also  retain  maintenance  and  control 
responsibilities  over  such  elements.^'" 


J"  See  CBT  comments  at  6.  7. 

"'See  GQ  reply  at  3  n.4. 

"<  See  Bell  Atlantic  comments  at  7;  USTA 
comments  at  I'l;  PacTel  comments  at  15. 

"'  U  S  WEST  comments  at  8-9. 

2^  For  example,  the  customers  of  a  competing 
provider  may  experience  dialing  delays  or  call 
blockage  due  to  inadequate  facilities  or  poor  call 
management  in  the  competing  provider's  network. 

''"  We  note  that  incumbent  LECs  have  an 
obligation  to  offer  operator  services  and  directory 

Continuad 
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We  requirt  that,  if  a  dispute  arises 
between  a  LEC  providing  access  to 
operator  services  and  a  competing 
provider  r^arding  the  delivery  of  such 
access,  the  Initial  burden  is  upon  the 
providing  LEC  to  demonstrate  with 
specificity:  (1)  That  it  has  provided 
nondiscriminatory  access,  and  (2)  that 
the  degradation  of  access  is  not  caused 
by  factors  within  the  control  of  the 
providing  Leg.  CXu'  use  of  the  term 
"factors"  Knot  limited  to  network 
facilities,  ijtut  also  includes  human  and 
non-facilities  elements  used  in  the 
provision  pf  operator  services.  A 
providing  |LEC  must  also  demonstrate 
with  specificity  that  any  degradation  in 
access  by  competing  providers  is  not 
caused  byl  inter  alia,  the  providing 
LEC's  inadequate  staffing,  poor 
maintenaitce  or  cumbersome  ordering 
procedures. 

116.  Wei  take  into  account  PacTel's 
comments  in  concluding  that  the 
nondiscriminatory  access  requirement 
of  section  251(b)(3)  does  not  require  that 
a  customer  be  able  to  access  every  LEC's 
operator  services,  but  only  the  operator 
services  offered  by  that  customer's 
chosen  local  service  provider.^^* 
Furthermore,  section  251(b)(3)  neither 
specifically  addresses  nor  precludes 
arrangem^ts  wherein  operator  services 
are  provided  by  interexchange  carriers, 
as  describfed  by  GCI.  Section  251(b)(3) 
requires  all  LECs,  but  not  interexchange 
carriers  on  other  service  providers,  to 
permit  nondiscriminatory  access  to 
operator  services.  Thus,  to  the  extent 
that  an  OSP  is  not  within  the  statutory 
definitionjof  "local  exchange  carrier,"  it 
is  not  required  by  section  251(b)(3)  to 
permit  nondiscriminatory  access  to  its 
operator  services. 

117.  Thfe  "00"  access  method 
currently  allows  an  end  user  to  connect 
to  the  operator  services  of  his  or  her 
presubscrlbed  long  distance  carrier. 
Consistent  with  our  definition  of 
nondiscrifninatory  access,  we  require 

iC  allows  its  customers 
jiperator  services  of  their 
|bed  long  distance  carriers  by 
it  must  permit  competing 
providers  Ito  have  access  to  any  features 
and  functions  that  are  necessary  to 
enable  the  competing  provider  to  allow 
its  custon  ers  likewise  to  obtain  access 
to  such  o]  lerator  services  by  dialing 
■■  find  that  CBT's  proposal  to 


that,  if  a  1 
access  to  i 
presubsc 
dialing  "C 


'GO."  We 


assistance  oi  i 
251(c)(3).  47 
Order  sectiop 

"•The 
local  service 
provider's 
services  of  a 
access,  or 
independeni 


opi  irator 


an  unbundled  basis  under  section 
U.S.C  251(c)(3).  See  First  Report  and 
V 


limit  a  LEC's  operator  services 
obligations  to  only  those  competitors 
reselling  a  LEC's  services,  or  using  a 
LEC's  unbundled  switch  ports,  is 
inconsistent  with  the  statute.  The 
nondiscriminatory  access  provisions  of 
section  251(b)(3)  are  not  confined  to 
situations  in  which  a  competing 
provider  resells  a  LEC's  services,  or  uses 
unbundled  network  elements  of  a  LEC. 
We  do  not  agree  with  U  S  WEST'S 
statement  that  it  would  be  inappropriate 
to  mandate  that  all  LECs  who  offer 
operator  services  must  accommodate 
"0"  and  "0  plus"  dialing.  This  service 
is  not,  as  U  S  WEST  states,  an  ""adjunct, 
non-essential"  service. 

118.  Finally,  we  note  that  in  the  First 
Report  and  Order  we  found  that 
operator  services  as  well  as  directory 
assistance  are  network  elements  that  an 
incumbent  LEC  must  make  available  to 
requesting  telecommunications  carriers. 
In  the  absence  of  an  agreement  between 
the  parties,  imbundled  element  rates  for 
operator  services  and  directory 
assistance  are  governed  by  section 
252(d)(1)  and  our  rules  thereunder.^'" 
The  obligation  of  incumbent  LECs  to 
provide  operator  services  and  directory 
assistance  as  unbundled  elements  is  in 
addition  to  the  duties  of  all  LECs 
(including  incumbent  LECs)  under 
section  251(b)(3)  and  the  rules  we  adopt 
herein.2«o 

3.  Commission  Action  To  Ensure 
Nondiscriminatory  Access  to  Operator 
Services 

a.  Background  and  Comments 

In  the  NPRM,  the  Commission  sought 
comment  on  what,  if  any.  Commission 
action  is  necessary  or  desirable  to 
ensure  nondiscriminatory  access  to 
operator  services  under  section 
251(b)(3).28"  Bell  Atlantic.  GTE  and 
Pac'Tel  assert  that  there  is  no  need  for 
the  Commission  to  adopt  detailed  rules 
in  this  area.2"  On  the  other  hand.  Sprint 
is  "concerned  that  leaving  access  to 
these  services  to  carrier  negotiations 
will  result  in  unreasonable  delays  and 
discriminatory  terms  and  conditions  as 
between  the  indiunbent  LEC  and 
CLEC."  2«3  MFS  and  WinStar  support  an 
"unambiguous  national  policy"  of 
requiring  inounbent  LECs  to  make 
services  available  to  new  entrants.^''* 
MFS  justifies  this  position  by  noting 
"some  incumbent  LECs  say  they  already 
provide  access,  some  say  they  are  not 


iraior  services  provided  by  a  customer's 
provider,  for  example,  could  be  t()at 
<m  operator  services,  resold  operator 
LEC  providing  nondiscriminatory 
eratnr  seTvices  provided  by  an 


O'vn 


Of^rator 
OSP. 


'"  See  First  Report  and  Order  at  section  V. 
»"  See  First  Report  and  Order  at  section  V. 
»i  See  NPRM  at  para.  216. 
^  See  Bell  Atlantic  comments  at  6:  GTE  reply  at 
18;  and  PacTel  comments  at  14. 
"'Sprint  reply  ate. 
""MFS  reply  at  10.  WinStar  reply  at  13. 


obligated  to  offer  such  offering  for 
resale,  some  assert  that  they  are 
included  in  various  unbundled 
elements  or  that  they  should  not  be 
unbundled  *  *  *  inciunbent  LECs 
should  not  be  allowed  to  unilaterally 
decide  whether,  or  to  what  extent  to 
offer  access  to  operator  services, 
directory  assistance  and  directory 
listings."^' 

120.  The  Telecommunications 
Resellers  Association  states  that 
"(pjrompt  and  strong  Commission 
response  to  complaints  alleging  failures 
by  LECs  to  provide  nondiscriminatory 
access  to  operator  services  is  required  to 
ensure  compliance  with  this 
requirement."  2**  Finally,  the  Florida 
Commission  asserts  that  "(sjtates  should 
be  allowed  to  ensure  compliance  with 
the  Act  as  it  relates  to  these  services  as 
defined  in  the  NPRM."  ^-> 

b.  Discussion 

121.  We  conclude  that  detailed 
Commission  rules  are  not  required  to 
implement  the  requirement  under 
section  251(b)(3)  that  LECs  must  permit 
competing  providers  nondiscriminatory 
access  to  operator  services.  We 
recognize  Uie  need  for  flexibility  in 
order  for  maximum  access  to  operator 
services  when  networks  interconnect,  as 
there  may  be  a  variety  of  technical 
interconnection  methods  through  which 
such  nondiscriminatory  access  to 
operator  services  can  be  achieved.  We 
view  the  definition  of 
"nondiscriminatory  access  to  operator 
services"  set  forth  in  paras.  114-118, 
supra,  as  the  overarching  standard  to 
which  LECs  must  adhere  under  section 
251(b)(3).  As  noted,  in  part  III  (C)(2), 
once  a  LEG  permits  nondiscriminatory 
access  to  operator  services  to  its 
competitors,  that  LEC  has  no  further 
duty  to  ensure  that  the  competitor's 
customers  can  access  those  services.  To 
the  extent  that  a  dispute  arises  regarding 
a  competing  provider's  access  to 
operator  services,  however*  the  burden 
is  on  the  LEC  permitting  the  access  to 
demonstrate  with  specificity  that  it  has 
provided  nondiscriminatory  access,  and 
that  any  disparity  is  not  caused  1^ 
factors  within  its  control. 

122.  Beyond  placing  the  initial 
burden  of  proof  on  the  providing  LEC, 
we  find  that  specific  enforcement 
standards  for  nondiscriminatory  access 
to  operator  services  are  not  required  at 
this  time.  Rather,  disputes  concerning 
nondiscriminatory  access  can  be 
addressed  under  our  general 


M' MFS  reply  at  10. 

"'Telecommunications  Resellers  Association 
comments  at  7. 
"''  See  Florida  Commission  comments  at  5. 
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enforcement  authority  pursuant  to  Titles 
n  and  V  of  the  Act.2»«  The  1996  Act  also 
directs  the  (Commission  to  estabUsh 
such  procedures  as  are  necessary  for  the 
review  and  resolution  of  complaints 
against  the  BOCs  within  the  statutory 
deadlines.2^  This  requirement  will  be 
addressed  in  a  separate  proceeding. 

4.  "Branding"  Requirements  for 
Operator  Services 

a.  Backgroimd 

123.  Section  226(b)(1)(A)  of  the  Act 
and  Part  64  of  the  Commission's  rules 
require  an  operator  services  provider 
(OSP)  to  identify  itself  audibly  and 
distinctly  to  the  consimier  at  the 
beginning  of  each  interstate  telephone 
call,  before  the  consiuner  incurs  any 
charge  for  that  call.^'°  This  procedure  is 
commonly  referred  to  as  "call 
branding."  In  a  recent  Report  and  Order, 
the  Commission  amended  its  rules  to 
require  "branding"  to  the  parties  on 
both  ends  of  a  collect  call.^^i 

124.  In  using  the  term  "branding 
requirements"  in  this  context,  we  do  not 
refer  to  the  section  226  requirements 
obligating  OSPs  to  identify  themselves 
to  consumers;  rather,  we  refer  to  the 
obligations  beyond  section  226,  if  any, 
of  a  LEC  to  a  competing  provider  that 

is  using  the  LEC's  facilities  to  provide 
its  own  operator  services,  or  is  reselling 
the  operator  services  of  the  LEC.  In 
these  situations,  the  issue  is  whose 
brand  should  be  used. 

125.  The  NPflM  did  not  ask  whether 
branding  of  operator  services  should  be 
required  under  section  251(b)(3).  This 
issue  was  raised  by  several  parties, 
however,  in  the  context  of 
nondiscriminatory  access  to  such 
services.  Specifically,  parties  raised  the 
question  of  whether  competing 
providers  have  the  right  to  have  resold 
operator  services  of  a  LEC  "branded"  in 
the  competing  provider's  name,  in  order 
to  ensure  nondiscriminatory  access  and 
consumer  perceptions  of  seamless 
service.  _  '     - 

b.  Comments 

126.  AT&T  states  that  the  Commission 
should  reject  claims  that  LECs  may 
refuse  to  comply  with  "reasonable 
requests  to  brand  resold  operator 


™*See.  e.g.,  47  U.S.C.  208  (common  carrier 
complaint  authority);  see  generally  47  U.S.C  501- 
510.  See  also,  First  Report  and  Order  at  section  D 
(authority  to  take  enforcement  action). 

»»See47  U.S.C.  271(d)(6)(B). 

"oSee  47  U.S.C.  226(b)(1)(A);  see  also  47  CFR 
64.703(a)(1). 

"'  Amendment  of  Policies  and  Rulis  Concerning 
Operator  Service  Providers  and  Call  Aggregators, 
CC  Docket  No.  94-158.  Report  and  Order  and 
Further  Notice  of  Proposed  Rulemaking,  FCC  96-75 
(1996)  {OSP  Ordei)  61  FR  15020  (April  4.  1996).  • 


services  as  those  of  the  reseller,"  and 
that  the  "continued  use  of  the 
incumbent  LEC's  own  brand  with 
services  that  are  resold  to  CI  .EC 
customers  would  stifle  competition  and 
confuse  customers."  ^^  AT&T  further 
recommends  that  "equal  opportunities 
for  branding"  be  made  available, 
asserting  that  if  a  LEC  brands  its  own 
operator  services,  it  should  ensure  that 
other  OSPs  have  the  capability  to  do  the 
same;  and  if  branding  is  infeasible  for 
the  OSP,  the  LEC  should  not  brand  its 
service  at  all.^'  Bell  Atlantic  and  SBC 
object  to  AT&T's  proposal,  because  one 
possible  outcome  would  be  that 
branding  would  not  be  performed  on 
interstate  calls,  which  would  violate 
current  Federal  and  state  statutes  and 
regulations.294 

127.  USTA  states  that  when  there  are 
no  technical  limitations  to  branding, 
each  LEC  should  be  responsible  for 
branding  its  own  services,  and  where 
multiple  brands  are  infeasible,  the 
branding  announcement  of  the  facilities- 
based  carrier  should  be  used  by 
"defauh."29'  Bell  Atlantic  and  CBT 
contend  that  the  issue  of  branding 
operator  services  is  best  left  to  inter- 
carrier  negotiations,  where  technical 
and  cost  issues  can  be  resolved  between 
the  parties.2**  PacTel  notes  that  "in  a 
resale  environment,  we  accommodate 
the  CLEC  by  not  branding  our  service  at 
all.  If  a  CLEC  wants  to  brand  its  own 
operator  services,  it  can  establish  a 
facilities-based  arrangement  and  set  up 
its  own  operator  services."  2" 

c.  Discussion 

128.  Since  these  comments  are  a 
logical  outgrowth  of  the  language  in  our 
NPRM,  we  address  them  herein.  We 
recognize  that  branding  plays  a 
significant  role  in  markets  where 
competing  providers  are  reselling  the 
operator  services  of  the  providing  LEC. 
Continued  use  of  the  providing  LEC's 
brand  with  a  competing  provider's 
customers  clearly  advantages  the 
providing  LEC.  Consistent  with  the 
requirements  that  we  imposed  on 
incumbent  LECs  in  the  First  Report  and 
Order,  we  conclude  that  a  providing 
LEC's  failure  to  comply  with  the 
reasonable,  technically  feasible  request 
of  a  competing  provider  for  the 
providing  LEC  to  rebrand  operator 
services  in  the  competing  provider's 
name,  or  to  remove  the  providing  LEC's 
brand  name,  creates  a  presumption  that 


the  providing  LEC  is  unlawfully 
restricting  access  to  these  services  by 
competing  providers. 29«  This 
presumption  canbe  rebutted  by  the 
providing  LEC  if  it  demonstrates  that  it 
lacks  the  capability  to  comply  with  the 
competing  provider's  request.  We  note 
also  that  the  Illinois  Commission 
recently  ordered  rebranding  of  operator 
services  as  those  of  the  reseller  "[t)o  the 
extent  that  it  is  technically  feasible," 
and  we  do  not  preempt  its  intrastate 
branding  requirements,  nor  any  similar 
requirements  that  other  states  may  have 
enacted.^** 

129.  Any  inter-carrier  branding 
arrangements  under  which  an  interstate 
operator  services  call  made  from  an 
aggregator  location  would  not  be 
branded  would  violate  section  226  of 
the  Act  and  part  64  of  our  rules.  We 
therefore  caution  interconnecting 
carriers  that,  in  negotiating  branding 
arrangements  for  operator  services,  they 
must  insure  that  such  arrangements  are 
consistent  with  Federal  laws  and 
regulations  requiring  interstate  OSPs  to 
identify  themselves. 

D.  Nondiscriminatory  Access  to 
Directory  Assistance  and  Directory 
Listings 

1.  Definition  of  "Nondiscriminatory 
Access  to  Directory  Assistance  and 
Directory  Listings" 

a.  Background 

130.  In  the  NPRM.  the  Commission 
interpreted  the  phrase 
"nondiscriminatory  access  to  directory 
assistance  and  directory  listings"  to 
mean  that  the  customers  of  all 
telecommunications  service  providers 
should  be  able  to  access  each  LEC's 
directory  assistance  service  and  obtain  a 
directory  listing  on  a  nondiscriminatory 
basis,  notwithstanding:  (1)  The  identity 
of  a  requesting  customer's  local 
telephone  service  provider;  or  (2)  the 
identity  of  the  telephone  service 
provider  for  a  customer  whose  directory 
listing  is  requested.'™ 

b.  Comments 

131.  A  number  of  commenters  agree 
with  our  definition  of 
"nondiscriminatory  access  to  directory 
assistance  and  directory  listings"  as 


»'  ATftT  reply  at  n.20. 

N'  See  ATAT  comments  at  n.l2. 

w'See  Bell  Atlantic  reply  at  5-6;  SBC  reply  at  7. 

»»  See  USTA  reply  at  6. 

"•See  Bell  Atlantic  reply  at  5:  CBT  reply  at  4- 

»'  PacTel  reply  at  15. 


2*"  See  First  Report  and  Order  at  section  Vni . 

w  See  AT&T  Communications  of  Illinois,  and 
LDDS  Communications,  Inc.  d/b/a  LDOS 
Metromedia  Communications,  Petition  for  a  Total 
Local  Exchange  Wholesale  Service  Tariff  from 
Illinois  Bell  Telephone  Company  d/b/a  Ameritech 
Illinois  and  Central  Telephone  Company  Pursuant 
to  Section  13.505.5  of  the  Illinois  Public  Utilities 
Act,  Illinois  Commission,  Dockets  95-0458  and  95- 
0531  (consol.).  Hearing  Examiner's  Proposed  Order, 
May  16, 1996,  pp.  52-54. 

*<>  See  NPRS4  at  para.  217. 
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proposed  in  the  NPRM.^*  Many 
commenters  combine  their  discussions 
of  what  constitutes  nondiscriminatory 
access  for  both  operator  services  and 
directory  assiatance.*^  As  with  operator 
services,  some  commenters  assert  that  a 
LEC  is  not  obligated  to  ensure  that  a 
competing  provider's  ciistomers  have 
access  to  directory  assistance  and 
directory  Ustings.'*"  Bell  Atlantic,  for 
example,  argues  that  "[t]he  exchange 
carrier,  naturally,  can  control  only  its 
part  of  the  service,  not  what  the  otlier 
carrier  provides."  *^  CBT  asks  that  we 
find  that  the  oondiscriminatory  access 
requirements  only  apply 'when  a 
competing  local  service  provider  is 
using  a  LEC's  local  exchange  services  on 
a  resale  basis  or  when  the  competing 
provider  is  usng  a  LEC's  unbundled 
switch  ports.?** 

132.  Finally,  certain  interexchange 
carriers  ask  that  we  require  that 
competing  providers  have  access  to  the 
White  Pages,  Yellow  Pages,  and 
"customer  guide"  sections  of 
directories,  in  order  to  satisfy  the 
requirement  of  nondiscriminatory 
access  to  dire^ory  assistance  and 
directory  listihgs.'*'*  Sprint  contends 
that  "CLECs  should  be  allowed  to  insert 
informational  pages  containing  their 
business  and  repair  numbers  in  the 
incumbent  L^C's  white  and  yellow 
pages  directories  at  cost."  *"  SBC 
strongly  disagrees  that  section  251(b)(3) 
requires  acce$s  to  Yellow  Pages, 
"customer  guides,"  and  informational 
pages,  pointiitg  out  that  the 
"competitive  <3iecklist"  (section  271) 
provisions  oqly  require  incumbent  L£Cs 
to  provide  access  to  White  Pages 
listings.'*'* 

c.  Discussion 

133.  We  CO  iclude  that  we  should 
adopt  the  deQnition  of 
nondiscriminatory  access  to  directory 
assistance  services  proposed  in  the 
NPRM,  with  t^e  following 
modification^.  Consistent  with  our 
conclusion  ii^  para.  101,  supra,  we  have 
modified  this  definition  to  reflect  that 
this  duty  is  owed  to  competing 
providers  of  telephone  exchange  service 
and/or  telephone  toll  service,  and  not  to 


AT  *T  comments  at  9-10:  SBC  reply 
Telecon  imunications  Resellers  Association 


comments  at  10,  USTA 
See  also  supra  para.  113. 
comments  at  7. 
at  6.  7. 
comments  at  ii.l4. 

at  9-10. 
at  6-7  (citing  47  U.S.C 


»'  See.  e.g.. 
at  4:  and 
comments  at  7 

^*°  See.  e.g..  CST  comments  at  6.  See,  e.g.,  para. 
113.  supra. 

""  See  Ameritdch 
comments  at  6-7 

»•  Bell  Atlanti  c 

•"  See  CBT  coi  lunents 

'"See.  e.g..  ATaT 

-"'  Sprint  conufients 

«»SeeSBCrei 
5271(c)(2)(B)(vii). 


"all  telecommunications  carriers." 'o' 
This  duty  does  not  apply  if  a  LEC 
chooses  not  to  offer  directory  assistance 
to  its  own  customers.3'0 

134.  We  agree  that  once  a  l£C  permits 
a  competitot  nondiscriminatory  access 
to  directory  assistance  and  directory 
Ustings,  the  LEC  permitting  the  access  is 
not  responsible  for  ensiiring  that  the 
competitor's  customers  are  able  to 
access  these  services.  As  with  operator 
services,  when  a  dispute  arises  as  to  the 
adequacy  of  the  access  received  by  the 
competitor's  customers,  the  burden  is 
on  the  LEC  permitting  access  to  the 
service  to  demonstrate  with  specificity: 
(1)  That  it  is  permitting 
nondiscriminatory  access  to  directory 
assistance  and  directory  listings;  and  (2) 
that  the  disparity  in  access  is  not  caused 
by  factors  within  its  control.  As  in 
paragraph  114,  supra,  we  conclude  that 
the  term  "factors"  is  not  confined  to 
physical  fadHties,  but  also  includes 
human  and  non-faciUties  elements  such 
as  staffing,  maintenance  and  ordering. 

135.  The  requirements  for 
nondiscriminatory  access  to  directory 
assistance  and  directory  Ustings  are 
intertwined.  Requiring 
"nondiscriminatory  access  to  directory 
Ustings"  means  that,  if  a  competing 
provider  offers  directory  assistance,  any 

.  customer  of  that  competing  provider 
should  be  able  to  access  any  Usted 
niimber  on  a  nondiscriminatory  basis, 
notwithstanding  the  identity  of  the 
customer's  local  service  provider,  or  the 
identity  of  the  telephone  service 
provider  for  the  customer  whose 
directory  listing  is  requested.'"  We 
conclude  that  the  obUgation  to  permit 
access  to  directory  assistance  and 
directory  listings  does  not  require  LECs 
to  permit  access  to  unlisted  telephone 
numbers,  or  other  information  that  a 
LEC's  customer  has  specifically  asked 
the  LEC  not  to  make  available."^  In 
previous  orders,  such  as  those 
addressing  nondiscriminatory  access  by 
interexchange  carriers  to  Billing  Name 
and  Address  (BNA)  information,  we 
have  taken  action  to  ensure  that 
customer  privacy  is  protected.'"  In  this 


^^  See  supra  pan.  101. 

"ofluf  see  infra  paras.  141-145,  wherein  we 
require  all  LECs.  regardless  of  whether  or  not  they 
provide  directory  assistance  to  their  customers,  to 
share  subscriber  listings,  in  readily  accessible 
formats,  as  an  element  of  nondiscriminatory  access. 

'"Sf     1^  para.  141. 

""  ~        U.S.C  222(f)(3)  (definition  of 
"S'  jer  list  information"),  which  is  limited  to 

the  listed  names  of  subscribers  of  a  carrier. 

' ' '  See,  e.g..  Policies  and  Rules  Concerning  Local 
Exchange  Carrier  Validation  and  Billing 
Information  for  Joint  Use  Calling  Cards,  CC  Docket 
No.  91-11 5,  Third  Order  on  Reconsideration,  11 
FCC  Red  6835  (1996)  61  FR  08879  (March  6.  1996); 
see  also  Policies  and  Rules  Concerning  Local 


Order,  we  require  that  in  permitting 
access  to  directory  assistance.  LECs  bear 
the  burden  of  ensuring  that  access  is 
permitted  only  to  the  same  information 
that  is  available  to  their  own  directory 
assistance  customers,  and  that  the 
inadvertent  release  of  unlisted  names  or 
numbers  does  not  occur."^ 

136.  We  find,  as  we  did  in  paragraph 
117,  supra,  that  CBT's  proposal  to  limit 
the  application  of  section  251(b)(3)  to 
competing  providers  of  exchange  and/or 
toll  service  who  are  providing  services 
on  a  resale  basis,  or  using  an  incumbent 
LEC's  unbundled  switch  ports  is 
imacceptable.  We  also  take  into  account 
PacTel's  comments  in  concluding  that 
section  251(b)(3)  does  not  require  that  a 
customer  be  able  to  access  any  LEC's 
directory  assistance  services,  but  only 
those  services  provided  through  its 
chosen  service  provider.  When  a 
customer  contacts  his  or  her  provider's 
directory  assistance  services,  the 
customer's  provider  can  obtain  access  to 
the  directory  Ustings  of  other  carriers; 
thus,  the  customer  should  be  able  to 
obtain  any  directory  listing  (other  than 
Ustings  that  are  protected  or  not 
available,  such  as  imUsted  numbers). 
We  conclude,  however,  that  a  LEC  that 
does  not  provide  directory  assistance  to 
its  own  customers  does  not  have  to 
provide  nondiscriminatory  access  to 
directory  assistance  to  competing 
providers. 

137.  On  the  basis  of  the  record  before 
us,  we  conclude  that  there  is  no  need  for 
this  Commission  to  state  that  the  term 
"directory  assistance  and  directory 
Ustings"  includes  the  White  Pages, 
Yellow  Pages,  "customer  guides,"  and 
informational  pages.  As  a  minimum 
standard,  we  find  that  the  term 
"directory  listing"  as  used  in  section 
251(b)(3)  is  synonymous  with  the 
definition  of  "subscriber  Ust 
information"  in  section  222(f)(3).'" 


Exchange  Carrier  Validation  and  Billing 
Information  for  Joint  Use  Calling  Cards,  CC  Docket 
No.  91-115,  Second  Report  and  Order,  8  FCC  Red 
4478  (1993)  58  FR  36143  ()uly  6,  1993). 

'"See  also  Implementation  of  the 
Telecommunications  Act  of  1996: 
Telecommunications  Carriers'  Use  of  Customer 
Proprietary  Network  Information  and  Other 
Customer  Information,  CC  Docket  No.  96-115,  FCC 
96-221  (1996)  61  FR  26483  (May  28, 1996). 

'"The  term  "subscriber  list  information"  at 
section  222(f)(3)  means  any  information:  (A) 
Identifying  the  liste^tiames  of  subscribers  of  a 
carrier  and  such  subscribers'  telephone  numbers, 
addresses,  or  primary  advertising  classifications  (as 
such  classifications  are  assigned  at  the  time  of  the 
establishment  of  such  service),  or  any  combination 
of  such  listed -names,  numbers,  addresses  or 
classifications:  and  (B)  that  the  carrier  or  an  affiliate 
has  published,  caused  to  be  published,  or  accepted 
for  publication  in  any  directory  format.  47  U.S.C. 
222(f)(3)  (A),  (8). 
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2.  Commission  Action  To  Implement 
Nondiscriminatory  Access  to  Directory 
Assistance  and  Directory  Listings 

a.  Background  and  Comments 

138.  In  the  NPRM,  the  Commission 
sought  comment  on  what  action,  if  any, 
is  necessary  or  desirable  to  implement 
the  nondiscriminatory  access  to 
directory  assistance  and  directory 
listings  requirements  of  section 
251(b)(3).3'6  Several  parties  assert  that 
there  is  no  need  for  the  Commission  to 
adopt  detailed  rules  addressing  this 
issue.'"  In  its  comments,  NYNEX 
described  its  current  arrangements  for 
making  its  directory  assistance  and 
directory  listing  services  available  to 
facilities-based  and  non-facilities-based 
carriers.'"* 

139.Sprint  and  MPS  urge  the 
Commission  to  establish  national  rules 
requiring  nondiscriminatory  access  to 
directory  assistance  and  directory 
listings  for  all  local  service  providers.'" 
Furthermore,  MCI  recommends  that  the 
Conunission  establish  requirements  that 
ensure  that  "each  provider  of  local 
service  has  access  to  directory  listings  of 
other  providers,  and  that  these  directory 
listings  are  made  available  in  readily 
usable  format,"  and  that  these  listings 
be  provided  "via  tape  or  other  electronic 
means,  as  is  frequently  the  practice 
today  between  incumbent  LECs  whose 
service  areas  join."  '^  PacTel  and  GTE 
urge  the  Commission  to  refirain  from 
mandating  access  to  underlying 
directory  assistance  databases.'^'  GTE 
cites  "serious  technical  and  security 
concerns,"  while  PacTel  argues  that  (1) 
the  plain  language  of  section  251(b)(3) 
does  not  require  access  to  the 
underlying  databases,  and  (2)  LECs  are 
prohibited  from  disseminating  certain 
directory  listing  information  without 
customers'  permission  in  California  and 
Nevada. '22  PacTel  maintains  that  the 
intent  of  section  251(b)(3)  is  not  to 
permit  "unfettered  access  to  all 
information  on  record." '^3 

140.  The  Teleconmiimications 
Resellers  Association  states  that 
"prompt  and  strong"  Commission 
action  is  required  to  ensure  compUance 
with  nondiscriminatory  access  to 
directory  assistance  and  directory 


J'» See  WPflM at  para.  217. 

'"See,  e.g..  Bell  Atlantic  comments  at  6:  GTE 
reply  at  IB:  PacTel  comments  at  16. 

"•See  NYNEX  comments  at  7-8. 

"»  See,  e.g.,  MFS  reply  at  10;  Sprint  reply  at  8. 

'»See  MQ  comments  at  3,  9:  see  also  MQ  reply 
at  3. 

«'  See  GTE  reply  at  19:  PacTel  reply  at  15. 

'»  See  GTE  reply  at  19:  PacTel  reply  at  15. 

'^'PacTel  reply  at  15. 


listings. '2*  The  Florida  Commission 
asserts  thai  "(sjtates  should  be  allowed 
to  ensure  compliance  with  the  Act  as  it 
relates  to  these  services  as  defined  in 
the  NPflM."  3" 

b.  Discussion 

141.  We  conclude  that  section 
251(b)(3)  requires  LECs  to  share 
subscriber  listing  information  with  their 
competitors,  in  "readily  accessible"  tape 
or  electronic  formats,  and  that  such  data 
be  provided  in  a  timely  fashion  upon 
request.  The  purpose  of  requiring 
"readily  accessible"  formats  is  to  ensure 
that  no  LEC,  either  inadvertently  or 
intentionally,  provides  subscriber 
listings  in  formats  that  would  require 
the  receiving  carrier  to  expend 
significant  resources  to  enter  the 
information  into  its  systems.  We  agree 
with  MCI  that  "by  requiring  the 
exchange  of  directory  listings,  the 
Commission  will  foster  competition  in 
the  directory  services  market  and  foster 
new  and  enhanced  services  in  the  voice 
and  electronic  directory  services 
market."  '^^  Consistent  with  the 
definition  of  "subscriber  list 
information"  in  section  222(f)(3),  we  do 
not  require  access  to  unlisted  names  or 
numbers.'^'  Rather,  we  require  the  LEC 
providing  the  listing  to  share  listings  in 
a  format  that  is  consistent  with  what 
that  LEC  provides  in  its  own  directory. 

142.  We  conclude  that  the  fact  that 
many  LECs  offer  directory  assistance 
and  listings  for  purchase  or  resale  to 
competitors,  as  NYNEX  describes,  does 
not  obviate  the  need  for  any 
requirements  in  this  area.  Under  the 
general  definition  of 
"nondiscriminatory  access,"  competing 
providers  must  be  able  to  obtain  at  least 
the  same  quality  of  access  to  these 
services  that  a  LEC  itself  enjoys.  Merely 
offering  directory  assistance  and 
directory  listing  services  for  resale  or 
purchase  would  not,  in  and  of  itself, 
satisfy  this  requirement,  if  the  LEC,  for 
example,  only  permits  a  "degraded" 
level  of  access  to  directory  assistance 
and  directory  listings.'^* 

143.  We  further  find  that  a  highly 
effective  way  to  accomplish 
nondiscriminatory  access  to  directory 
assistance,  apart  from  resale,  is  to  allow 
competing  providers  to  obtain  read-only 
access  to  the  directory  assistance 
databases  of  the  LEC  providing  access. 
Access  to  such  databases  will  promote 
seamless  access  to  directory  assistance 


in  a  competitive  local  exchange  market. 
We  note  also  that  incumbent  LECs  must 
provide  more  robust  access  to  databases 
as  unbundled  network  elements  under 
section  251(c)(3).'29 

144.  We  do  not  agree  with  PacTel's 
contention  that  certain  state  laws 
restricting  the  types  of  information  that 
LECs  can  disseminate  preclude  us  from 
requiring  access  to  directory  assistance 
databases.  It  is  not  p>ossible  to  achieve 
seamless  and  nondiscriminatory  access 
to  directory  assistance  .without  requiring 
access  to  the  underlying  databases. 
Consistent  with  our  definition  of 
nondiscriminatory  access,  the  providing 
LEC  must  offer  its  comptetitors  access  of 
at  least  equal  quality  to  that  it  receives 
itself.  Competitors  who  access  such  LEC 
databases  will  be  held  to  the  same 
standards  as  the  database  owner,  in 
terms  of  the  types  of  information  that 
they  can  legally  release  to  directory 
assistance  callers.  The  LEC  that  owns 
the  database  can  take  the  necessary 
safeguards  to  protect  the  integrity  of  its 
database  and  any  proprietary 
information,  or  carriers  can  agree  that 
such  databases  will  be  administered  by 
a  third  party.  We  note  also  that  our 
holding  does  not  preclude  states  from 
continuing  to  limit  how  LECs  can  use 
accessed  directory  information,  e.g., 
prohibiting  the  sale  of  customer 
information  to  telemarketers.""  Rather, 
we  conclude  only  that  section  251(b)(3) 
precludes  states  from  discriminating 
among  LECs  by  imposing  different 
access  restrictions  on  competing 
providers,  thereby  allowing  certain 
LECs  to  enjoy  greater  access  to 
information  than  others.'"  Accordingly, 
states  may  not  impose  rules  that  would 


'■}'•  See  Telecommunications  Resellers  Association 
comments  at  7. 

'"  See  Florida  Commission  comments  at  5. 

'»  MQ  comments  at  9. 

"'See 47  U.S.C.  222(0(3)  for  the  definition  of 
"subscriber  list  information."  • 

.128  5ee  supra  paras.  101-105. 


'"  See  supra  para.  118.  for  a  discussion  of  the 
relationship  between  section  251(b)(3)  and  the 
requirements  adopted  in  the  First  Report  and  Order 
mandating  unbundled  access  to  operator  and 
directory  assistance  services. 

"ofluf  see  section  222(d)(3).  which  permits 
customer  information  to  be  used  for  telemarketing 

to  the  customer for  the  duration  of  the  call, 

if  such  call  was  initiated  by  the  customer  and  the 
customer  approves  of  the  use  of  such  information 
to  provide  such  service."  47  U.S.C  222(d)(3).  See 
also  our  proceeding  to  clarify  the  obligatioilis  of 
carriers  with  regard  to  section  222(c)  and  222(d). 
Implementation  of  the  Telecommunicatiotts  Act  of 
1996:  Telecommunications  Carriers'  Use  of 
Customer  Proprietary  Network  Information  and 
other  Customer  Information,  CC  Docket,  No.  96- 
115.  FCC  96-221  (May  17. 1996)  61  FR  26483  (May 
28, 1996). 

"■  Cf  47  U.S.C.  222(e),  which  requires  telephone 
exchange  service  providers  to  "provide  subscriber 
list  information  gathered  in  its  capacity  as  a 
provider  of  such  service  on  a  timely  and  unbundled 
basis,  under  nondiscriminatory  and  reasonable 
rates,  terms,  and  conditions,  to  any  person  upon 
request  for  the  purpose  of  publishing  directories  in 
any  formal."  See  47  U.S.C.  222(f)(3)  for  the 
definition  of  "subscriber  list  information." 
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allow  a  LEC  t^  discriminate  against 
competing  prijviders.^'^ 

145.  We  are  not  adopting  specific 
enforcement  ^andards  at  this  time. 
Disputes  regarding  nondiscriminatorj^ 
access  will  be  addressed  under  our  Title 
II  and  Title  V  jenforcement  authority.'^' 


3.  Branding  o 
a.  Backgroun< 


146.  To  the 


Directory  Assistance 
and  Comments 


extent  that  interstate 


directory  assi  stance  services  are  within 
the  definition  of  "operator  services"  in 
section  226(a  (7)  of  the  Act.^^  the 
service  provider  is  required  to  identify 
itself  to  consumers  at  the  beginning  of 
a  call."'  Parties  raised  the  issue  of 
whether  the  qompeting  provider  has  the 
right  to  have  ^sold  directory  assistance 
services  of  the  LEC  "branded"  in  its 
name,  as  an  element  of 
nondiscriminfitory  access  under  section 
251(b)(3).  ThiM  this  issue  is  similar  to 
thatof  brandiiig  of  operator  services  in 
paras.  123-1^9,  supra.  The  M'flMdid 
not  ask  whetner  the  branding  of 
directory  assi^ance  should  be  required 
under  251(b)(b)  but  commenters  raised 
this  issue.      | 

147.  AT&T  Suggests  adding  a 
requirement  tpat  if  an  incumbent  LEC 
brands  its  owh  directory  services,  the 
incumbent  sh  ould  ensure  that  other 
directory  assistance  service  providers 
can  also  brand  their  services.''*  CBT 
argues  that  brknding  is  impractical  and 
should  be  lefl  to  intercarrier 
negotiations,  jstating  that  "call  branding 
can  be  provided,  though  not  without 
considerable  fidded  effort  and  expense, 
to  facilities-bised  providers  who  route 
traffic  from  tHeir  networks  to  the 
incumbent  LEC's  network  by  trunk 
group.  Providing  branding  for  resold 
services  at  th^  line  number  level  is 
extremely  difficult  within  the  limits  of 
the  public  sw  itched  network.  When 
dealing  with :  multiple  resellers,  there  is 
no  simple  me  thod  for  the  inciunbent 
LEC  to  determine  by  individual  line 
number  whitii  brand  should  be 
applied."  "'' !  Jell  Atlantic  also  suggests 
that  this  issuf  be  left  to  carrier 
negotiations.?'* 


31}  See  First  Re  x>rt  and  Order  at  section  n  for  a 
discussion  of  the  applicability  of  our  section  251 
and  interstate  services. 

333  See  supra  p4ra.  122.  See  also  47  U.S.C  208 
(coounon  carrier  complaint  authority)  and  47  U.S.C. 
501-510. 

s'<47  U.S.C  2i6(a)(7). 

3«See47  U.S.( :.  226(a)(7).  (b)(1).  See  generally 
supra  paras.  123-  129. 

33«See  AT4T  c  jmments  at  n.l2. 

M'CBTreplya:5. 

33*  See  Bell  Ati  mtic  reply  at  5 


b.  Discussion 

148.  The  record  shows  that  this  issue 
is  a  logical  outgrowth  of  the  issues 
related  to  nondiscriminatory  access  to 
directory  assistance  raised  in  the  NPRM 
and  thus  should  be  addressed  in  this 
Order.  As  with  operator  services,  we 
recognize  the  major  role  that  branding 
can  play  in  an  environment  where 
competing  providers  are  reselling  the 
directory  assistance  services  of  the 
providing  LEC.  Consistent  with  the 
requirements  that  we  imposed  on 
incumbent  LECs  in  the  First  Report  and 
Order,  therefore,  we  conclude  that  a 
providing  LEC's  failure  to  comply  with 
the  reasonable,  technically  feasible 
request  of  a  competing  provider  for  the 
providing  LEC  to  rebrand  directory 
assistance  services  in  the  competing 
provider's  name,  or  to  remove  the 
providing  LEC's  brand  name,  creates  a 
presumption  that  the  providing  LEC  is 
unlawfully  restricting  access  to  these 
services  by  competing  providers.^"  This 
presumption  can  be  rebutted  by  the 
providing  LEC  demonstrating  that  it 
lacks  the  capability  to  comply  with  the 
request  of  the  competing  provider.'^ 
Finally,  as  with  operator  services,  we  do 
not  preempt  emy  branding  requirements 
that  state  commissions  may  have 
enacted  for  directory  assistance  services. 

4.  Alternative  Dialing  Arrangements  for 
Directory  Assistance 

a.  Background  and  Comments 

149.  In  the  NPRM.  the  Commission 
sought  comment  on  whether  the 
customers  of  competing  providers  of 
exchange  and/or  toll  service  would  be 
able  to  access  directory  assistance  by 
dialing  '411'  or  '555-1212,'  which  are 
nationally-recognized  numbers  for 
directory  assistance,  or  whether 
alternative  dialing  arrangements  would 
be  necessary. 

150.  No  commenters  recommended 
that  we  require  different  arrangements 
for  dialing  directory  assistance.  AT&T 
states  that  while  alternative  protocols 
may  be  permitted,  no  carrier  should  be 
required  to  use  them.^'  Bell  Atlantic, 
states  that  "[n)o  dialing  arrangements 
for  directory  assistance  other  than  411 
and  555-1212  are  necessary.  A 
facilities-based  provider  will  be  able  to 
use  these  numbers  and  route  its 
customers'  calls  in  whatever  way  it 
chooses  (to  its  own  directory  assistance, 
to  that  of  the  incumbent  exdiange 


33*  As  with  of>erator  services,  supra,  we  note  that 
carriers  must  comply  with  the  branding 
requirements  of  section  226,  to  the  extent  that  their 
services  are  within  the  section  226  definitions.  See 
47  U.S.C.  226. 

3*  See  First  Report  and  Order  at  section  Vm. 

*•'  See  ATiT  comments  at  10. 


carrier  or  to  that  or  any  other  provider). 
When  a  non-facilities-based  provider 
buys  exchange  service  from  die 
incumbent  under  section  251(c)(4),  its 
customers  get  exactly  what  the 
incumbent's  receive,  411  and  555-1212 
access  to  directory  assistance."  **2 

b.  Discussion 

151.  With  respect  to  the  ability  of 
customers  to  reach  directory  assistance 
services  through  411  or  555-1212 
arrangements,  we  conclude  that  no 
Commission  action  is  required  now.  No 
commenter  has  proposed  that  we 
require  an  alternative  dialing 
arrangement.  The  record  before  us 
indicates  that  permitting 
nondiscriminatory  access  to  411  and 
555-1212  dialing  arrangements  is 
technically  feasible,  and  there  is  no 
evidence  in  the  record  that  these  dialing 
arrangements  will  cease. 

E.  Unreasonable  Dialing  Delay 

1.  Definition  and  Appropriate 
Measurement  Methods 

a.  Background  and  Comments 

152.  Section  251(b)(3)  prohibits 
unreasonable  dialing  delays.''*'  The 
NPRM  sought  comment  on  what 
constitutes  an  unreasonable  dialing 
delay  for  purposes  of  section  251(b)(3) 
and  on  appropriate  methods  for 
measuring  and  recording  such  delay.'"** 

153.  U  S  WEST  contends  that  the 
phrase  "unreasonable  dialing  delay,"  as 
it  appears  in  section  251(b)(3),  applies 
only  to  the  provision  of 
nondiscriminatory  access  to  operator 
and  directory  assistance  services.''^ 
GO.  on  the  other  hand,  asserts  that  the 
unreasonable  dialing  delay  provision 
applies  to  both  the  dialing  parity  and 
nondiscriminatory  access  provisions  of 
section  251(b)(3).'**  mfs,  NYNEX  and 
Sprint  recommend  that  we  define 
"dialing  delay"  to  cover  the  period  from 
when  a  user  completes  dialing  to  when 
the  call  is  "handed  ofT'  to  a  connecting 
LEC,  whenever  multiple  LECs  are 
involved  in  call  completion.'*^  ALTS, 
however,  suggests  that  we  define 
"dialing  delay"  to  cover  the  period  from 
when  the  end  user  completes  dialing  to 
the  point  where  a  network  response  is 
first  received.*** 

154.  Several  parties  contend, 
however,  that  we  should  not  adopt  a 


3<*Bell  Atlantic  comments  at  8-9. 
3«47  U.S.C.  S 251(b)(3). 
»*«See  A/PflM  at  para.  218. 
3*>  U  S  WEST  comments  at  11. 
3*»  GO  reply  at  2. 

3^  See  Sprint  comments  at  10;  MFS  reply  at  8: 
NYNEX  comments  at  9. 
3<«ALTS  comments  at  6. 
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definition  of  "dialing  delay."  *^  Bell 
Atlantic  states  that  there  is  "no  need  to 
try  to  develop  a  definition  of  what 
constitutes  'unreasonable  dialing 
delays.'  To  the  extent  that  this  ever 
becomes  an  issue,  it  is  best  handled 
with  a  specific  factual  record."  '*' 

155.  Several  parties  recommend 
defining  "imreasonable"  as  any  delay 
that  exceeds  that  of  the  providing 
LEG."'  ACSI  suggests  that  the 
Commission  "declare  a  delay 
'unreasonable'  if  the  average  access  time 
for  competing  providers  exceeds  the 
average  access  time  for  the  LEG  itself," 
and  that  "*  •  *  the  LEG  and  competing 
providers  should  get  equal  priority  in 
LEG  call  processing  systems,  which 
would  result  in  identical  dialing  delays, 
on  average,  for  LEGs  and  competing 
providers."  ^'^  Other  parties  argue  that 
LEGs  should  not  be  held  responsible  for 
unreasonable  dialing  delays  that  are  not 
caused  by  their  networks  or  are  not 
within  their  control.^'s 

b.  Discussion 

156.  We  conclude  that  section 
251(b)(3)  prohibits  "unreasonable 
dialing  delays"  for  local  and  toll  dialing 
parity,  and  for  nondiscriminatory  access 
to  operator  services  and  directory 
assistance.  The  reference  to 
"unreasonable  dialing  delay"  is 
ambiguous  because  it  is  in  a 
prepositional  phrase  at  the  end  of 
section  251(b)(3),  following  references 
both  to  the  duty  to  provide  diaUng 
parity  and  the  duty  to  permit 
nondiscriminatory  access  to  telephone 
numbers,  operator  services,  directory 
assistance,  and  directory  Ustings.  In 
light  of  this  ambiguity,  and  the  absence 
of  legislative  history,  we  look  to  the 
piupose  of  section  251  and  to  the  record 
to  interpret  the  "unreasonable  dialing 
delay"  provision.  Examining  the 
statutory  language  in  light  of  the  plainly 
pro-competitive  thrust  of  these  section 
251  requirements,  we  conclude  that 
Gongress  intended  the  diaUng  delay 
prohibition  to  apply  to  both  the 
obligation  to  provide  dialing  parity  and 
the  obligation  to  permit 
nondiscriminatory  access  to  operator 
services  and  directory  assistance.^^^ 
Further,  commenters  did  not  distinguish 
between  dialing  delay  in  dialing  parity 
and  nondiscriminatory  access  contexts. 


^^  See,  e.g..  Bell  Atlantic  coounents  at  9,  U  S 
WEST  cominents  at  11. 

>^Bell  Atlantic  comments  at  9. 

"'  See,  e.g..  Excel  comments  at  8;  Sprint 
comments  at  11. 

>«  ACSI  comments  at  10. 

»»See.  e.g.,  GTE  commenU  at  19;  USTA  reply  at 
6-7. 

»*47  U.S.C  251(b)(3). 


157.  We  conclude  that  a 
"comparative"  standard  for  identifying 
"unreasonable  dialing  delay"  is 
necessary  in  order  to  ensure  that,  when 
competing  providers  obtain  dialing 
parity  and  nondiscriminatory  access  to 
operator  services  and  directory 
assistance,  such  access  does  not  come 
with  unreasonable  dialing  delays.  We 
conclude,  therefore,  that  the  dialing 
delay  experienced  by  the  customers  of 
a  competing  provider  should  not  be 
greater  than  that  experienced  by 
customers  of  the  LEG  providing  dialing 
parity,  or  nondiscriminatory  access,  for 
identical  calls  or  call  types.  For  the 
reasons  stated  below,  we  conclude  that 
this  "comparative  standard"  is  more 
appropriate  in  this  context  than  a 
specific  technical  standard. '" 

158.  In  our  Number  Portability 
Order,"®  we  indicated  that  "at  a 
minimum,  when  a  customer  switches 
carriers,  that  customer  must  not 
experience  a  greater  dialing  delay  or  call 
set  up  time  *  *  •  due  to  number 
portability,  compared  to  when  the 
customer  was  with  the  original 
carrier."  '"  The  standard  that  we  are 
adopting  for  "unreasonable  dialing 
delay"  under  section  251(b)(3)  is 
consistent  with  the  standard  we  adopted 
in  the  Number  Portability  Order. 

159.  We  conclude  that  the  statutory 
language  on  unreasonable  dialing  delays 
places  a  duty  upon  LEGs  providing 
dialing  parity  or  nondiscriminatory 
access  to  operator  services  and  directory 
assistance  to  process  all  calls  irom 
competing  providers,  including  calls  to 
the  LEG'S  operator  services  and 
directory  assistance,  on  an  equal  basis 
as  calls  originating  from  customers  of 
the  providing  LEG.  In  other  words,  calls 
from  a  competing  provider  must  receive 
treatment  in  the  providing  LEG's 
network  that  is  equal  in  quality  to  the 
treatment  the  LEG  provides  to  calls  from 
its  own  customers.  We  recognize  that 
lECs  may  have  the  technical  ability  to 
identify  whether  a  call  is  originating 
from  a  competing  provider  (e.g.,  by 
cross-referencing  the  Automatic  Number 
Identification  (ANI),  or  by  identifying 
the  connecting  trunk  group).  Thus  there 
may  exist  on  the  part  of  the  providing 
LEG  the  ability  to  discriminate  and  to 
degrade  service  quality  for  a  competing 
provider's  customers  by  introducing 
unreasonable  diaUng  delays. 


"'  See  infra  paras.  163-164,  for  a  discussion  of 
specific  technical  standards  for  dialing  delay. 

"*  In  the  Matter  of  Telephone  Number  Portability. 
CC  Docket  No.  9S-116.  First  Report  and  Order  and 
Fiirther  Notice  of  Proposed  Rulemaking,  FCC  96- 
286  (July  2. 1996)  [Number Portabihty  Older)  61  FR 
38605  (July  25, 1996). 

"'/d.atpara.  56. 


160.  For  operator  services  and 
directory  assistance  calls,  such  dialing 
delay  can  be  measured  by  identifying 
the  time  a  call  spends  in  queue  until  the 
providing  LEG  processes  the  call.  We 
recognize  that  the  time  of  arrival  of  a 
telephone  call  can  be  recorded  (1)  at  the 
originating  LEG's  switch;  (2)  upon 
entering  the  operator  services  or 
directory  assistance  queue:  and  (3)  at 
the  time  of  answering  by  the  providing 
LEG's  operators  for  such  services.  We 
believe  that  it  is  possible  to  compare  the 
treatment  of  calls  placed  by  customers 
of  the  competing  provider  with  those  of 
calls  originating  from  the  providing 
LEG'S  customers,  and  thus  determine  if 
unreasonable  dialing  delays  are 
occurring.  Such  a  comparison  would 
hold  all  LEGs  responsible  only  for 
delays  within  their  control. 

161.  In  the  event  that  a  dispute  arises 
between  a  competing  provider  and  d 
providing  LEG  as  to  dialing  delay,  we 
conclude  that  the  burden  is  on  the 
providing  LEG  to  demonstrate  with 
specificity  that  it  has  processed  the  call 
on  terms  equal  to  that  of  similar  calls 
originating  from  its  own  customers. 
Such  "terms"  include  the  amoimt  of 
time  a  providing  LEG  takes  to  process 
incoming  calls,  the  priority  a  LEG 
assigns  to  calls,  and  might  also  take  into 
account  the  number  of  calls  abandoned 
by  the  caller  of  the  competing  provider. 
Furthermore,  to  the  extent  that  states 
have  adopted  specific  performance 
standards  for  dialing  delay  t)etween 
com[)eting  providers,  we  do  not 
preempt  such  standards,  and  states  may 
enact  more  detailed  standards. 

162.  We  do  not  believe  that  measuring 
"unreasonable  dialing  delay"  from  the 
period  beginning  when  a  caller 
completes  dialing  a  call  and  ending 
when  the  call  is  delivered  (or  "handed 
off")  by  the  LEG  to  another  service 
provider  is  practical  with  respect  to 
dialing  parity  or  nondiscriminatory 
access.  While  we  understand  that  such 

a  measurement  can  be  made,  and  is 
fully  within  the  control  of  one  LEG, 
prohibiting  a  providing  LEG  fit>m 
introducing  dialing  delay  in  the 
originating  segment  of  calls  under  its 
control  benefits  only  the  customers  of 
the  providing  LEG.  The  providing  LEG 
already  has  sufficient  motivation  to 
provide  efBcient  service  to  its  own 
customers.  Finally,  we  conclude  that  the 
proposal  to  measure  dialing  delay  from 
the  completion  of  dialing  to  a  network 
response  (e.g.,  when  a  caller  receives 
busy-tone  signalling  information  from 
the  called  line)  is  unsatisfactory, 
because  it  foils  to  isolate  the  segments 
of  a  call  within  an  individual  IXG's 
control. 
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2.  Specific  Technical  Standard  for 
Dialing  Delay 

a.  Backgrouna  and  Comments 

163.  In  the  NPRM,  the  Commission 

asked  comme^ters  to  identify  a  specific 

period  of  tim«  that  would  constitute  an 

"unreasonable  dialing  delay."  NYNEX 

was  the  sole  ()ommenter  proposing  a 

quantitative  measurement.  In  this 

regard,  howeter.  NYNEX  recommends 

that  the  Commission  should  issue  a 

recommended  maximum  period  of 

delay  rather  tlian  a  mandatory 

standard."*  NYNEX  states  that  "an 

appropriate  rvcommendation  for  this 

time  period  i$  that  it  should  not  exceed 

5  seconds."  ^^  The  majority  of 

commenters  tirge  the  Commission  not  to 

impose  a  specific  technical  dialing 

delay  standard  at  this  time.***  For 

example,  GTS  states  that  "[nlimiber 

portability,  dialing  parity  and  other 

newly  required  actions  will 

undoubtedly  effect  network 

performance,  including  dialing  delay,  at 

least  during  a  transition  period.  Any 

current  determination  of  an 

unreasonable  delay  will  be  based  on 

network  designs  that  %srill  bear  little 

resemblance  To  the  network  structures  of 

tomorrow."  ^^  Finally,  the  Illinois 

Commission  itates  that  it  is  ciurently 

studying  the  fame  issue  for  number 

portability  iniChicago,  and  suggests  that 

the  Commission  may  wish  to  adopt  the 

Illinois  Commission's  standard  upon 

completion  of  its  study.^^ 
i 

b.  Discussioni 

164.  We  coticlude  that  the  record  does 
not  provide  ati  adequate  basis  for 
determining  a  specific  technical 
standard  for  measuring  unreasonable 
dialing  delay(.  Commenters  do  not 
address  sepanately  the  dialing  delay 
prohibition  a$  it  applies  to  each  of  the 
services  covered  by  section  251(b)(3): 
local  and  toll  {dialing  parity,  and 
nondiscriminatory  access  to  operator 
services  and  directory  assistance.  We 
thus  conclude  that,  until  dialing  delay 
can  be  reliabl[y  measured  after  dialing 
parity  is  a  re^ty,  the  "comparative" 
standard  adopted  in  paragraph  157, 
supra,  will  pfovide  a  workable  national 
rule  for  the  iddustry.  We  intend  to 
revisit  the  issjue  at  a  future  date  if  we 
should  find  that  our  "comparative" 
standard  is  inadequate  to  ensure  fair 
competition. 


"•See  NYNEX 

'^See.e.g.. 
reply  at  S. 
"'  GTE  comments 
"JSeellUnoia 


,Bel 


comments  at  9-10. 
Atlantic  comments  at  9;  MFS 


IV.  Network  Disclosure 

165.  Section  251(c)(5)  of  the  1996  Act 
requires  inomibent  LECs  to  "provide 
reasonable  public  notice  of  changes  in 
the  information  necessary  for  the 
transmission  and  routing  of  services 
using  that  local  exchange  carrier's 
facilities  or  networks,  as  well  as  of  any 
other  changes  that  would  affect  the 
interoperability  of  those  facilities  or 
networks," 

A.  Scope  of  Public  Notice 

1.  Definition  of  "Information  Necessary 
for  Transmission  and  Routing" 

a.  Backgroimd  and  Comments 

166.  In  our  NPRM.  we  tentatively 
concluded  that  "information  necessary 
for  transmission  and  routing"  should  be 
defined  "as  any  information  in  the 
incumbent  LEC's  possession  that  affects 
interconnect ors'  performance  or  ability 
to  provide  services."  ^^ 

167.  Most  commenters  support  the 
tentative  conclusion  in  the  NPRM.^^ 
For  example,  MFS  asserts  that  our 
definition  would  "minimize  the  risk 
that  an  inciunbent  LEC  could  take 
actions  inconsistent  with 
(interconnection  and  interoperability)" 
and  that  the  term  "should  be  applied  as 
broadly  as  possible."  ^"  MCI  states  that 
a  broad  definition  is  "necessary  for  new 
entrants  to  receive  notice  of  technical 
changes."  *^  Time  Warner  also  asserts 
that  "this  broad-based  definition  *  •  * 
is  critical  to  ensuring  that  (incumbent 
local  exchange  carriers)  fulfill  all  of  the 
obligations  imposed  upon  them  by 
Section  251(c)."'*' 

168.  Some,  mostly  smaller,  incumbent 
LECs  disagree  with  our  proposed 
standard,  stating  that  it  is  "too  broad," 
"an  onerous  burden,"  "not  necessary," 
and  "may  not  be  possible."  ^^  Other 
inaunbent  LECs  claim  that  network 
disclosure  requirements  should  be 
limited  to  "changes  that  affect  the 
interconnection  or  interoperability  of 
the  network."  '*'  Their  overarching 
concern  is  that  the  proposed  definition's 
reference  to  "any  information"  would 
be  interpreted  so  broadly  that  virtually 
any  network-related  information  would 


fall  within  the  ambit  of  the  disclosure 
requirement.'™  Some  incimibent  LECs 
.also  express  the  fear  that  a  broad 
interpretation  of  the  statute  "might 
expose  (them)  to  unintended  liability  for 
giving  information  that  the  local 
exchange  carrier  is  not  qualified  to 
provide"  or  that  the  (local  exchange 
carrier)  might  be  held  liable  for  results 
of  decisions  that  the  intercormector 
made  based  upon  this  information.""' 
These  incumbent  LECs  claim  that 
competing  providers'  informational 
needs  would  be  fulfilled  even  if  public 
disclosure  were  limited  to  "relevant 
interfaces  or  protocols."  '^  USTA    , 
suggests  an  alternate  definition:  "all 
changes  in  information  necessary  for  the 
transmission  and  routing  of  services 
using  the  local  exchange  carrier's 
facilities,  or  that  affects 
interoperability. " 

169.  Accordmg  to  some  competing 
providers,  narrowing  the  scope  of 
information  that  must  be  publicly 
disclosed  would  preserve  the 
information  advantage  that  incumbent 
LECs  possessed  before  the  passage  of  the 
1996  Act.'''  Also,  AT&T  notes  that  a 
narrowly  constructed  disclosure 
requirement  would  contradict  the 
language  of  the  statute  that  specifically 
identifies  "changes  that  would  affect  the 
interoperability  of  those  facilities  or 
networks."  "*  AT&T  states  that  some 
information  "is  both  necessary  for 
proper  transmission  and  routing  and 
can  affect  the  network's 
interoperability"  although  it  is  not 
directly  relevant  to  the  interconnection 
point."'  AT&T  presents  five  examples 
of  technical  changes  that  do  not  directly 
relate  to  the  interconnection  point  but 
that  nevertheless  could  have 
"profound"  implications  for  competing 
service  providers.  These  changes 
include  those  that  (1)  alter  the  timing  of 
call  processing;  (2)  require  competing 
service  providers  to  install  new 
equipment,  such  as  echo  cancelers;  (3) 
affect  recognition  of  messages  from 
translation  nodes;  (4)  alter  loop 
impedance  levels,  which  could  cause 
service  disruptions;  and  (5)  could 
disable  a  competing  service  provider's 
loop  testing  facilities.  "<• 


at  19. 
Commission  comments  at  70. 


"JNPnMat  para.  189. 

'**See.  e.g..  ACSI  comments  at  11:  ALTS 
comments  at  2:  AT&T  comments  at  23;  Beil  Atlantic 
comments  at  10:  GQ  comments  at  4:  Illinois 
Commission  comments  at  59:  MQ  comments  at  15; 
MFS  comments  at  12-13:  Ohio  Commission 
comments  at  4:  Telecommunications  Resellers 
Association  comments  at  1 1 :  Time  Warner 
comments  at  3:  U  S  WEST  comments  at  12. 

^  MFS  comments  at  12-13. 

>**  MCI  comments  at  15. 

'•■'Time  Warner  comments  at  3. 

'^■GVNW  comments  at  1;  Ameritech  comments  at 
26:  Rural  Tel.  Coalition  comments  at  2. 

»»  Bell  Atlantic  reply  at  9. 


>''°GVNW  comments  at  1;  Ameritech  comments  at 
26. 

"'  GVNW  comments  at  1-2. 

^''2  Nortel  states  that  the  incumbent  local  • 

exchange  carrier  should  only  "provide  the  inter&ce 
information,"  and  the  competing  service  provider 
should  then  "perform  its  own  'reverse  engineering' 
in  developing  its  own  products  so  as  to  be 
compatible  with  the  interface."  Nortel  comments  at 
5. 

•"'See,  e.g..  Time  Warner  comments  at  3-4. 

"<  AT»T  reply  at  25-26. 

'WATftT  reply  at  n.56. 
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170.  Some  incumbent  LECs  suggest 
that  network  disclosure  requirements 
should  also  apply  to  competing  service 

groviders."''  MQ  and  MFS  contend, 
owever,  that  the  plain  language  of  the 
statute  requires  imposition  of  public 
disclosure  requirements  only  upon 
incumbent  LECs.  MFS  states  that  the 
duty  to  disclose  change  information  was 
imposed  upon  incumbent  local 
exchange  carriers  because  they  have 
sufficient  "control  over  network 
standards  to  harm  competition"  and  the 
"requisite  size  and  market  power  to 
change  their  networks  in  a  manner  that 
stymies  competition."  ^'^  MFS  argues 
that  imposing  notification  requirements 
on  competing  service  providers  would 
be  an  "empty  exercise"  because  "new 
entrants*  *  *  can  do  little,  if  anything, 
to  change  their  networks  in  a  manner 
that  adversely  impacts  the  (inciunbent 
LECs)."  379  MFS  also  argues  that 
competing  service  providers  have 
"powerful  economic  incentives"  for 
maintaining  compatibility  with 
incumbent  local  exchange  networks.^^ 

b.  Discussion 

171.  Section  251(c)(5)  requires  that 
information  about  network  changes 
must  be  disclosed  if  it  affects  competing 
service  providers'  performance  or  ability 
to  provide  service.  Requiring  disclosure 
about  network  changes  promotes  op>en 

•  and  vigorous  competition  contemplated 
by  the  1996  Act.  We  find  that  additional 
qualifiers  that  restrict  the  ty]>es  of 
information  that  must  be  disclosed, 
such  as  "relevant  information  or 
protocols,"  would  create  uncertainty  in 
application  and  appear  inconsistent 
with  the  statutory  language.  Timely 
disclosure  of  changes  reduces  the 
possibility  that  incumbent  LECs  could 
make  network  changes  in  a  manner  that 
inhibits  competition.  In  addition,  notice 
of  changes  to  ordering,  billing  and  other 
secondary  systems  is  required  if  such 
changes  will  have  an  effect  on  the 
operations  of  competing  service 
providers,  because  the  proper  operation 
of  such  systems  is  essential  to  the 
provision  of  telecomniunications 
services. 

172.  We  agree  with  MQ  and  MFS  that 
the  plain  language  of  the  statute  requires 
imposition  of  public  disclosure 
requirements  only,  upon  incumbent 
LECs.""  In  addition,  we  conclude  that 
imposing  this  requirement  upon 
competing  service  providers  would  not 


enhance  competition  or  network 
reliability.  While  competing  service 
providers  njust  respond  to  incumbent 
LEC  network  changes,  competing 
service  providers,  in  general,  are  not  in 
a  position  to  make  unilateral  changes  to 
their  networks  because  they  must  rely 
so  heavily  on  their  connection  to  the 
inciunbent  LECs  network  in  order  to 
provide  ubiquitous  service. 
Accordingly,  competing  service 
providers  already  face  sufficient 
incentives  to  ensure  compatibility  of 
their  planned  changes  with  the 
inciunbent  LECs  network.  In  addition, 
if  an  incumbent  LEC  were  permitted  to 
obtain  such  information  fit>m  a 
competing  service  provider,  the 
incumbent  LEC  might  be  able  to  obtain 
the  competing  service  provider's 
business  plans  and  thereby  stifie 
competition.'*^ 

173.  We  conclude  that  our  disclosure 
standard  is  consistent  not  only  with 
section  251(c)(5),  but  also  with  the 
requirements  of  the  "all  carrier  rule"  ^^ 
and  the  scope  of  the  Computer  III ^^^ 


'"  Ameritech  comments  at  29;  BellSouth 
comments  at  2;  NYNEX  conlments  at  15-16;  Rural 
Tel.  Coalition  comments  at  n.4. 

-'™  MFS  reply  at  26. 

^'♦MFS  reply  at  26-27. 

M>  MQ  reply  at  7;  MFS  reply  at  25,  26. 


»'  NCTA  asserts  that  incumbent  LECs  are 
"entirely  capable  of  providing  adequate  notice  of 
their  network  changes  without  'full  disclosure  of 
competing  service  provider's  operations  and  future 
plans.'"  NCTA  reply  at  12. 

^'^  Unless  clearly  specifled  otherwise,  in  this 
Order,  we  use  the  term  "all  carrier  rule"  to  refer  to 
the  Commission's  network  disclosure  rule 
contained  in  47  CFR  64.702,  as  interpreted  in  the 
Secoitd  Computer  Inquiry.  The  all  carrier  rule 
obligates  "all  carriers  owning  basic  transmission 
facilities  (to  release)  all  information  relating  to 
network  design  *  *  *  to  all  interested  parties  on 
the  same  terms  and  conditioiu,  insofar  as  such 
information  affects  either  intercarrier 
interconnection  or  the  manner  in  which 
interconnected  (customer-premises  equipment) 
operates."  Amendment  of  Section  64.702  of  the 
Commission 's  Rules  and  Fegulations  (Second 
Computer  Inquiry),  Memorandum  Opinion  and 
Order  on  Beconsiderotion,  84  F.C.C.2d  50.  82-83 
(1980)  46  FR  19852  (April  1.  1981),/urtherrecon., 
88  FOC  2d  512  (1981),  affd  sub  nom.  Computer  and 
Communications  Indus.  Ass'n  v.  FCC,  693  F.2d  198 
(D.C.  Cir.  1982),  cert,  denied,  461  U.S.  ^38  (1983). 
The  all  carrier  rule  also  requires  that  "(w)hen  such 
information  is  disclosed  to  the  separate  corporation 
it  shall  be  disclosed  and  be  available  to  any  member 
of  the  public  on  the  same  terms  and  conditions." 
See  47  CFR  64.702;  Application  of  The  Southern 
New  England  Tel.  Co.,  10  FCC  Red  4558.  4559  n.23 
(1995);  Competition  in  the  Interstate  Interexchange 
Marketplace.  Report  and  Order.  6  FCC  Red  5880, 
5911  n.270  (1991)  (The  all  carrier  rule  obligates  "all 
carriers  to  disclose,  reasonably  in  advance  of 
implementation,  information  regarding  any  new 
service  or  change  in  the  network.");  Competition  in 
the  Interstate  Interexchange  Marketplace,  Report 
and  Order,  6  FCC  Red.  5880,  5911  n.270.  (1991)  56 
FR  55235  (October  25, 1991). 

Another  of  the  Commission's  rules,  47  CFR 
68.110(b),  requires  similar  disclosure  to  customers 
of  network  changes  "if  such  changes  can  be 
reasonably  expected  to  render  any  customer's 
terminal  equipment  incompatible  with  telephone 
company  eonununications  facilities,  or  require 
modification  or  alteration  of  such  terminal 
equipment,  or  otherwise  materially  affect  its  use  or 
performance."  We  will  refer  to  this  rule  specifically 
by  number  where  necessary. 

»*See  infra  para.  204  and  n.449. 


disclosure  requirement,  both  of  which 
have  been  applied  to  incumbent  LEC 
activities  for  some  time.  In  light  of  these 
preexisting  requirements,  we  find  that 
the  standard  we  proposed  in  the  NPRM 
is  not  burdensome  but  reasonable, 
providing  sufficient  disclosure  to  insure 
against  anti-competitive  acts  as  well  as 
to  ensure  certain  and  consistent 
disclosure  requirements. 

174.  We  have  considered  the  impact 
of  our  rules  in  this  section  on  small 
incumbent  LECs,  including  Rural  Tel. 
Coalition's  and  GVNW's  requests  for  a 
less  inclusive  definition  of  "information 
necessary  for  transmission  and 
routing."  ^^  We  do  not  adopt  these 
proposals  because  we  are  unable  to 
grant  such  leniency  to  small  businesses 
and  simultaneously  ensure  adequate 
information  disclosure  to  facilitate  the 
development  of  a  pro-competitive 
environment  for  every  market 
participant,  including  other  small 
businesses.  We  note,  however,  that 
under  section  251(f)(1)  certain  small 
incumbent  LECs  are  exempt  from  our 
rules  until  (1)  they  receive  a  bona  fide 
request  for  interconnection,  services,  or 
network  elements;  and  (2)  their  state 
commission  determines  that  the  request 
is  not  unduly  economically 
burdensome,  is  technically  feasible,  and 
is  consistent  with  the  relevant  portions 
of  section  254.  In  addition,  certain  small 
incumbent  LECs  may  seek  relief  ftx)m 
our  rules  under  section  251(0(2).'"* 

2.  Definition  of  "Services'" 

a.  Backgroimd  and  Comments 

175.  Commenters,  including 
incumbent  LECs,  interexchange  carriers, 
and  industry  organizations, 
imanimously  support  our  tentative 
conclusion  that  the  term  "services,"  as 
used  in  section  251(c)(5),  includes  both 
telecommunications  services  and 
information  services,  as  defined  in 
sections  3(46)  and  3(20),  respectively.'*' 
Parties  agree  that  it  is  reasonable  to 
require  that  providers  of  both 
telecommunications  and  information 
services  receive  this  information.  ALTS 
points  out  that  exclusion  of  information 
services  or  telecommunications  services 
from  our  definition  would  be 


'"  Rural  Tel.  Coalition  comments  at  2;  GVNW 
comments  at  1. 

'"'For  a  discussion  of  the  implications  and 
operation  of  section  251(f),  see  First  Report  and 
Order  at  section  XII. 

«'47  U.S.C.  S  153(20),  (46).  See  NPRM  at  para. 
189:  ALTS  conmients  at  2;  Ameritech  comments  at 
25;  BellSouth  comments  at  3;  District  of  Columbia 
Commission  conunents  at  6-7;  GQ  comments  at  4; 
Illinois  Commission  comments  at  59;  MCI 
comments  at  15;  MFS  corrmients  at  12;     . 
Telecommunications  Resellers  Association 
comments  at  11;  U  S  WEST  comments  at  12. 
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"needlessly  restrictive. "»»  BellSouth 
also  notes  that  the  inclusion  of 
information  services  for  public  notice 
piurposes  should  not  vest  information 
service  providers  with  substantive  rights 
under  Section  251,  except  where  they 
are  also  operating  as  a 
telecommuni|:ations  carrier  under  the 
1996Act.M9  \ 

b.  Discussion 

176.  We  conclude  that  the  term 
"services"  includes  both 
telecommunications  services  and 
information  sjervices,  as  defined  in 
sections  3(46)  and  3(20)  of  the  Act, 
respectively.  Providers  of  both 
telecommimi^tions  services  and 
information  ^rvices  may  make 
significant  usie  of  the  inciunbent  LEC's 
network  in  making  these  offerings. 
Accordingly,  exclusion  of  either 
information  services  providers  or 
telecommunications  services  providers 
would  be  ne€idlessly  restrictive.  We  also 
affirm  that  the  inclusion  of  information 
services  for  public  notice  purposes  does 
not  vest  infonnation  service  providers 
with  substantive  rights  under  other 
provisions  within  section  251,  except  to 
the  extent  th4t  they  are  also  operating  as 
telecommimifcations  carriers. 

3.  Definition  pf  "Interoperability" 

a.  Backgroimd  and  Comments 

177.  The  Commission  tentatively 
concluded  that  the  term 
"interoperability,"  as  used  in  section 
251(c)(5),  should  be  defined  as  "the 
ability  of  two  or  more  facilities,  or 
networks,  to  pe  connected,  to  exchange 
information,  land  to  use  the  information 
that  has  been  exchanged."  ^*'  This 
definition  of  ["interoperability"  was 
taken  from  the  IEEE  Standard 
Dictionary  o^EIectrical  and  Electronics 
Terms.^'  Cofnmenters,  including 
incumbent  LECs,  interexchange  carriers, 
state  commisBions,  and  industry 
associations,  lare  unanimous  in  their 
support  for  olir  tentative  conclusion.^^^ 
The  Ohio  Commission  also  suggests  that 
we  expand  our  definition  of 
"interoperability"  to  "recognize  that  the 
exchange  of  traffic  between  an 
(incumbent  local  exchange  carrier)  and 
an  interconnector  must  be  seamless  and 


>"  ALTS  conw  lents  at  2. 

"»B«llSouth  (XMiunents  at  3. 

'"NPflMat  para.  189. 

"'  See  IEEE  Spndard  Dictionary  of  Electrical  and 
Electronics  Temis  461  ().  Frank  ed.  1984). 

>"  ALTS  conutients  at  2;  Ameritech  comments  at 
25:  ATAT  comments  at  23:  District  of  Columbia 
Commission  coiiments  at  6-7:  GO  comments  at  4; 
Illinois  Commission  comments  at  4:  MQ  comments 
at  15;  MFS  coini  lents  at  12-13:  Ohio  Commission 
comments  at  4;  1  'elecommunications  Resellers 
Association  confnents  at  12:  U  S  WEST  comments 
at  12. 


transparent  to  both  parties'  end 
users."  "'  No  alternative  definitions  for 
the  term  "interoperability"  Were 
proposed  by  commenting  parties. 

b.  Discussion 

178.  We  define  the  term 
"interoperability"  as  "the  ability  of  two 
or  more  facilities,  or  networks,  to  be 
connected,  to  exchange  information, 
and  to  use  the  information  that  has  been 
exchanged."  As  this  definition  of 
"interoperability"  was  taken  from  the 
IEEE  Standard  Pictionary  ofElectricd 
and  Electronics  Terms,  we  believe  that 
this  well  established  and  widely 
accepted  industry  standard  can  be 
applied  easily  and  consistently.  We  find 
that  the  concepts  of  seamlessness  and 
transparency  are  already  adequately 
incorporated  into  this  definition's 
specific  interoperability  criteria,  and 
that  further  exposition  of  these  concepts 
is  not  necessary. 

4.  Changes  That  Trigger  the  Public 
Notice  Requirement 

a.  Background  and  Comments 

179.  In  the  NPRM.  we  noted  that 
"public  notice  is  critical  to  the  uniform 
implementation  of  network  disclosure, 
particularly  for  entities  operating 
networks  in  numerous  locations  across 
a  variety  of  states."  ^^  We  requested 
comment  as  to  what  changes  should 
trigger  the  notice  requirement. 

180.  Several  commenters  suggest  that 
timely  notice  should  be  provided 
whenever  an  upcoming  change  in  the 
incumbent  LEC's  network  may  affect  the 
way  in  which  a  competing  provider 
offers  its  service.'"  Examples  of  such 
changes  include,  but  are  not  limited  to, 
changes  in  transmission,  signalUng 
standards,  call  routing,  network 
configuration  and  logical  elements.''* 
Also,  commenters  assert  that  public 
notice  should  be  required  when  a 
change  will  affect  the  electronic 
interfaces,  data  elements,  or  transactions 
that  support  ordering,  provisioning, 
maintenance  and  billing  of  the  network 
facilities.'*''  The  Illinois  Commission 
notes,  however,  that  the  types  of 
changes  that  trigger  public  notice 
should  not  be  "micro-defined"  because 
overly  specific  trigger  requirements 
could  create  situations  in  which  carriers 
would  not  be  required  to  provide  public 
notice  if  a  particular  change  has  not 


"'Ohio  Commission  comments  at  4. 

»*NPflM  at  para.  190. 

'*'  ACSI  comments  at  11;  ALTS  comments  at  2- 
3:  ATftT  comments  at  23:  Cox  comments  at  9-10:    . 
GQ  comments  at  5:  Ohio  Commission  comments  at 
4;  and  Time  Warner  comments  at  4. 

'*>  ACSI  comments  at  1 1 . 

'•'  See,  e.g.,  AT»T  comments  at  24:  Time  Warner 
comments  at  4. 


been  clearly  identified.'**  ALTS  also 
supports  a  broadly  defined  class  of 
changes  that  trigger  network  disclosure 
requirements,  asserting  that  some 
changes,  such  as  those  afiecting 
provisioning  and  biUing  for  a  carrier's 
service,  mi^t  not  otherwise  be  reported 
adequately,  resulting  in  service 
disruptions.'" 

181.  Ameritech  claims  that  disclosure 
obligations  should  only  be  triggered  by 
a  new  or  "substantially  changed" 
network  interface,  or  a  change  that 
"otherwise  affects  the  routing  or 
termination  of  traffic  delivered  to  or 
£ron>4he  inaunbent  LEC's  network."** 
Ameritech  also  claims  that  changes 
"that  do  not  impact  interconnection  and 
interoperabiUty  *  *  *  do  not  need  to  be 
disclosed  at  all."*"  AT&T  observes, 
however,  that  pubUc  notice 
requirements  should  also  apply  to  some 
changes  that  do  not  directly  relate  to  the 
interconnect  point.*'^ 

b.  Discussion 

182.  We  conclude  that  an  incumbent 
LEC  must  provide  public  notice  in 
accordance  with  the  rules  and  schedules 
we  adopt  in  this  proceeding,  once  the 
incumbent  LEC  makes  a  decision  to 
implement  a  change  that  either  (1) 
affects  competing  service  providers' 
performance  or  ability  to  provide 
service;  or  (2)  otherwise  affects  the 
ability  of  the  inciunbent  LEC's  and  a 
competing  service  provider's  facilities 
or  network  to  connect,  to  exchange 
information,  or  to  use  the  information 
exchanged.  We  believe  that  a  broad 
standard  is  appropriate,  to  reduce  the 
possibility  that  incumbent  LECs  may 
fail  to  disclose  information  a  competing 
service  provider  may  need  in  order  to 
maintain  adequate  interconnectivity  and 
interoperability  in  response  to 
incumbent  LEC  network  changes. 
Examples  of  network  changes  that 
would  trigger  pubUc  disclosiue 
obligations  include,  but  are  not  limited 
to,  changes  that  affect:  Transmission; 
signalling  standards;  call  routing; 
network  configuration;  logical  elements; 
electronic  interfaces;  data  elements;  and 
transactions  that  support  ordering, 
provisioning,  maintenance  and  billing. 
This  list  is  not  exclusive  but  exemplary; 
incumbent  LECs  are  not  exempted  from 
public  notice  requirements  for  a 
particular  change  that  is  not  included 
among  these  examples. 


''"Illinois  Commission  comments  at  59. 

"•ALTS  comments  at  2,  3. 

*«>  Ameritech  comments  at  26,  27. 

«n  AT&T  reply  at  26  n.56. 
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5.  Types  of  Information  To  Be  Disclosed 

a.  Background 

183.  In  the  NPRM.  we  tentatively 
concluded  that  incumbent  LECs  should 
be  required  to  "disclose  all  information 
relating  to  network  design  and  technical 
standards,  and  information  concerning 
changes  to  the  network  that  affect 
interconnection."  *3  vVe  also  tentatively 
concluded  that  incumbent  LECs 
specifically  must  provide:  (1)  The  date 
changes  are  to  occur;  (2)  where  changes 
are  to  be  made  or  to  occur;  (3)  the  type 
of  changes;  and  (4)  the  potential  impact 
of  changes;  and  that  these  four 
categories  represented  the  "minimum 
information  that  a  potential  competitor 
would  need  in  order  to  achieve  and 
maintain  efficient  interconnection."*'* 

b.  Comments 

184.  A  number  of  commenters  agree 
with  our  tentative  conclusions  regarding 
the  breadth  of  information  that  must  be 
reported,  as  well  as  our  minimum 
reporting  requirements.*''  Ameritech, 
however,  claims  that  our  requirement  is 
"too  broad"  and  would  "impose  an 
onerous  burden"  on  incumbent  LECs, 
exceeding  the  statutory  requirements  of 
section  251(c)(5).'*'^  Ameritech  asserts 
that  "excessive  exchange  of  information 
between  competitors  is  inconsistent 
with  *   *   *  a  competitive  marketplace" 
and  could  spur  "allegations  of  collusion 
and  concerted  action."*'''  Cox  and  Time 
Warner,  however,  state  that  uniform 
public  notice  of  sufficient  information 
can  attenuate  anticompetitive  behavior. 
ALTS.  AT&T  and  MCI  suggest  that  the 
information  that  must  be  disclosed 
should  include,  but  should  not  be 
limited  to,  technical  specifications  and 
references  to  standards  regarding 
transmission,  signaling,  routing  and 
facility  assignment  as  well  as  references 
to  technical  standards  that  are 
applicable  to  any  new  technologies  or 
equipment,  or  which  may  otherwise 
affect  interconnection. 

185.  A  significant  cross-section  of 
commenters  specifically  advocates 
disclosure  of  the  potential  impact  of 


'^^  NPRM  at  para.  190.  We  referred,  as  an 
example,  to  the  "All  Carrier  Rule,"  which  requires 
public  disclosure  of  "all  information  relating  to 
network  design  and  technical  standards  •  •   * 
[affecting]  interconnection  *  *  *  prior  to 
implementation  and  with  reasonable  advance 
notification."  See  note  383.  supra. 

*"A/PflMatpara.  190. 

*"  Illinois  Commission  comments  at  60;  ALTS 
comments  at  3;  ATiT  comments  at  23-24;  District 
of  Columbia  Commission  comments  at  7;  Excel 
comments  at  10;  GCI  comments  at  4-5;  MQ 
comments  at  15;  MFS  comments  at  12-13;  NCTA 
comments  at  12;  Telecommunications  Resellers 
Association  comments  at  12. 

**  Ameritech  comments  at  26. 


changes.*"*  For  example,  Cox  notes  that 
disclosure  should,  at  a  minimum, 
enable  a  competing  service  provider  to 
understand:  "(1)  How  its  existing 
technical  interconnection  arrangements 
will  be  affected;  and  (2)  how  the  form 
and  content  of  the  information  passed 
between  the  interconnected  networks 
will  change."  *''  ACSI  clearly  states  that 
"the  content  of  the  notice  should 
specifically  identify  *  *  *  the  impact  of 
the  change  on  current  interconnection 
or  access  arrangements."  *'** 

.186.  Some  incumbent  LECs,  however, 
take  exception  to  our  tentative 
conclusion  to  impose  on  them  an 
obligation  to  make  public  disclosure  of 
the  potential  impact  of  network 
changes.*' '  They  argue  that  this 
obligation  would  require  incumbent 
LECs  to  become  "experts  on  the 
operations  of  other  carriers,"  or  impose 
a  "duty  to  know  what  (an) 
interconnector's  service  performance 
abilities  are."*'^  Specifically,  USTA 
expresses  concern  that  this  requirement 
"could  be  misconstrued  as  a  duty  to 
predict  what  the  precise  impact  might 
be,  or  to  educate  a  competitor  on  how 
to  re-engineer  their  network."  *" 
Ameritech  claims  that  this  requirement 
is  "unfair,"  and  "of  little  or  no  value," 
and  implies  that  this  requirement 
creates  a  "general  duty  for  (incumbent 
LECs)  to  operate  their  competitor's 
businesses  or  help  them  market  their 
services."*'*  BellSouth  asserts  that  "the 
better  approach  would  be  to  (disclose) 
information  from  which  an 
interconnecting  carrier  would  be  able  to 
determine  for  itself  whether  its  service 
performance  or  abilities  might  be 
affected."  *'5  NYNEX  alleges  that 
"(s)uch  proposals  are  over-broad  and 
unnecessary  to  ensure  *  *  *  network 
interconnection/interoperability."*"* 
NYNEX  rejects  responsibility  for 
evaluating  the  effect  that  changes  it 
would  make  might  have  upon 
competing  service  providers  and  asserts 
that  "there  is  no  basis  for  changing  the 
traditional  responsibility  of  each  carrier 


«•  ACSI  comments  at  11;  ALTS  comments  at  3; 
District  of  Columbia  Commission  comments  at  7; 
Excel  comments  at  10;  GCI  comments  at  5;  MQ 
comments  at  15;  MFS  comments  at  12-13;  Ohio 
Commission  conunents  at  5;  TCC  reply  at  23; 
Telecommunications  Resellers  Association 
comments  at  12;  Time  Warner  comments  at  8. 

«»Cox  reply  at  13. 

*io  ACSI  comments  at  11. 

■*' '  Ameritech  comments  at  28;  BellSouth 
comments  at  3;  GVNW  comments  at  3;  NYNEX 
reply  at  9;  USTA  reply  at  1 1 . 

*'2  BellSouth  comments  at  3.  See,  e.g..  Ameritech 
comments  at  28;  GVNW  Comments  at  3;  NYNEX 
reply  at  9. 

"I'USTAreplyatll. 

*'*  Ameritech  conmients  at  28. 

*"  BellSouth  comments  at  3. 

*'»NYNEXreplyat9. 


to  maintain  its  own  network  and 
respond  to  technological  and  market 
changes."  *'"'  NYNEX  also  claims  that 
while  it  has  the  ability  to  "make  an 
assessment  of  the  likely  impact  of  a 
technical  change  at  the  interface  with  a 
competitor's  network,"  it  would  require 
"detailed  knowledge  of  a  competitor's 
network  architecture"  in  order  to 
calculate  the  im{}act  a  change  may  have 
on  a  competing  service  provider's 
performance.*'* 

187.  MQ  and  TCC  suggest  that  an 
incumbent  LEC  should  also  be  required 
to  designate  a  contact  for  additional 
information  in  its  public  notice.  PacTel 
argues,  in  response,  that  such  a 
requirement  would  be  "impossible  to 
fulfill"  because  it  would  require  an 
incumbent  LEC  to  designate  a  "single 
omniscient  individual."*"  MFS  states 
that  the  public  notice  should  also 
indlude:  "(a)  The  charges  that  the 
incumbent  LEC  anticipates  will  apply  to 
the  carrier  for  the  change;  (b)  the 
specific  number  of  circuits  affected  if 
the  change  occurs  at  the  time  of  the 
notification;  (c)  the  projected  minimum, 
maximum,  and  average  down  times  per 
affected  circuit;  (d)  alternatives 
available  to  the  interconnector;  *2"  and 
(e)  any  other  information  necessary  to 
evaluate  alternatives  and  effectuate 
necessfiry  changes  or  challenges."  *2' 
The  Ohio  Commission,  in  contrast, 
claims  that  information  relating  to 
network  design  should  be  excepted  from 
public  disclosure,  and  that  incumt»ent 
LECs  should  only  be  obliged  to  disclose 
information  regarding  changes  to 
existing  interconnection 
arrangements.*" 

c.  Discussion 

188.  We  conclude  that  we  should 
adopt  a  requirement  of  uniform  public 
notice  of  sufficient  information  to  deter 
anticompetitive  behavior  and  that,  at  a 
minimum,  incumbent  LECs  should  give 
competing  service  providers  complete 
information  about  network  design, 
technical  standards  and  planned 
changes  to  the  network.  Specifically, 
public  notice  of  changes  shall  consist  of: 
(1)  The  date  changes  are  to  occur;  (2)  the 
location  at  which  changes  are  to  occur; 
(3)  types  of  changes;  (4)  the  reasonably 
foreseeable  impact  of  changes  to  be 


«"W. 

<|«  NYNEX  reply  at  9  n.24. 

*'»PacTel  reply  at  6-7. 

'»  Although  MFS  does  not  elaborate  on  this 
requirement,  we  interpret  this  suggestion  as  a 
request  that  an  incumbent  LEC  identify  in  its  public 
notice  a  range  of  proposed  competing  service 
provider  responses  to  the  planned  change  that  will 
maintain  interconnectivity  and  interoperability  of 
the  carriers'  networks. 

«'  MFS  comments  at  14. 

*"  Ohio  Conunission  comments  at  S. 
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implemented,  and  (5)  a  contact  person 
who  may  supply  additional  information 
regarding  the  changes.  Information 
provided  in  these  categories  must 
include,  as  Applicable,  but  should  not  be 
limited  to,  references  to  technical 
specifications,  protocols,  and  standards 
regarding  transmission,  signaling, 
routing  and  facility  assignment  as  well 
as  reference$  to  technical  standards  that 
would  be  applicable  to  any  new 
technologies  or  equipment,  or  that  may 
otherwise  affect  interconnection. 

189.  We  And  that  making  available  a 
contact  perabn  will  simplify  the  public 
notification  process  and  reduce  the  risk 
that  the  notifications  will  be 
misunderstood  or  misconstrued. 
Conunenter«  have  requested  that  public 
notices  include  a  variety  of  specific 
information  categories,  some  of  which 
may  not  be  covered  by  the  specific 
categories  identified  in  the  NPRM.  Such 
specific  information,  however,  may  be 
inapplicable,  unnecessary  or  proprietary 
in  some  ciroumstances  and  inadequate 
or  confusing  in  others.  Accordingly,  we 
require  instead  that  incumbent  LECs 
identify  a  contact  person.  Such  a  contact 
need  not  be  "omniscient,"  but  rather 
should  be  ai^le  to  serve  as  an  initial 
contact  poLat  for  the  sharing  of 
informationjregarding  the  planned 
network  changes. 

190.  Provldmg  notice  of  the 
reasonably  fioreseeable  potential  impact 
of  changes  does  not  require  incumbent 
LECs  to  edutate  a  competitor  on  how  to 
re-engineer  Its  network,  or  to  be  experts 
on  the  operations  of  other  carriers,  or 
impose  a  di^y  to  know  the  competing 
service  provider's  service  performance 
or  abilities.  Rather,  we  intend  that 
incumbent  LECs  perform  at  least 
rudimentaiv  analysis  of  the  network 
changes  su^dent  to  include  in  its 
notice  (where  appropriate)  language 
reasonably  intended  to  alert  those  likely 
to  be  affected  by  a  change  of  anticipated 
effects.  We  tnd  that  sudi  cautionary 
language  will  be  a  valuable,  but  not 
burdensome,  element  of  reasonable 
pubUc  notioe. 

191.  We  do  not  limit  network 
disclosure  tb  information  pertinent  to 
those  changes  in  inamibent  LEC 
network  de^gn  or  technical  standards 
that  will  affect  existing  interconnection 
arrangements,  as  requested  by  the  Ohio 
Commissioii.  Such  a  limitation  is 
neither  consistent  with  the  obligations 
imposed  by  section  251(c)(5)  nor 
consistent  with  the  development  of 
competition.  In  formulating 
interconnection  and  service  plans,  both 
actual  and  potential  competing  service 
providers  n^ed  information  concerning 
network  ch^ges  that  potentially  could 
affect  anticibated  interconnection,  not 


just  those  changes  that  actually  afiiect 
existing  interconnection  arrangements. 

B.  How  Public  Notice  Should  Be 
Provided 

1.  Dissemination  of  Public  Notice 
Through  Industry  Fora  and  Publications 

a.  Backgroimd 

192.  Section  251(c)(5)  requires 
incumbent  LECs  to  provide  "reasonable 
pubhc  notice"  of  relevant  network 
changes.  In  the  NPRM,  the  Commission 
requested  comment  on  how  this  notice 
should  be  provided.  The  Commission 
tentatively  concluded  that  "full 
disclosure  of  the  required  technical 
information  should  be  provided  through 
industry  fora  or  in  industry 
publications."  *23  The  Commission 
stated  that  "this  approach  would  build 
on  a  voluntary  practice  that  now  exists 
in  the  industry  and  would  result  in 
broad  availability  of  the 
information."  *24  The  Commission 
sought  comment  on  this  tentative 
conclusion.  The  Commission  also 
requested  comment  on  whether  a 
reference  to  information  on  netwoiii 
changes  should  be  filed  with  the 
Commission  and,  if  so,  where  that 
information  should  be  located. 

b.  Comments 

193.  Most  commenters  agree  with  our 
tentative  conclusion  in  the  NPRM  that 
existing  industry  fora  and  publications 
are  appropriate  vehicles  for  public 
notice  of  network  changes.*"  Bell 
Atlantic  notes  that  "industry 
participants  with  an  interest  in  new 
interfaces  routinely  monitor 
publications  and  annoimcements  for 
disclosures.  "*26  Some  incumbent  LECs 
support  the  use  of  industry  fora  and 
publications  because  they  are  well 
established,  already  in  place,  reach  the 
targeted  audience,  have  worked 
effectively  for  a  number  of  years,  or 
allow  for  widespread  dissemination.*^? 
USTA  states  that  "volimtary  practices 


*"The  Commiuion  gave  as  examples  the 
Network  Operations  Forum  (NOF)  and  the 
Interconnection  Carrier  Compatibility  Forum 
aCCF).  NPRM  at  para.  191. 

*'*  NPRM  M  para.  191. 

'°>  ALTS  conunents  at  3-4;  Ameritech  comments 
at  2S-29.  reply  at  17-18:  AT&T  commenU  at  24: 
Bell  Atlantic  comments  at  10:  Cox  reply  at  13;  GQ 
comments  at  5:  Illinois  Commission  comments  at 
62:  MQ  commenU  at  15:  MFS  reply  at  25;  NCTA 
reply  at  11:  NYNEX  comments  at  15.  reply  at  10; 
PacTel  comments  at  7,  reply  at  6:  Teleport 
conunents  at  11;  Telecommunications  Resellers 
Association  at  12.  See  also  NPRM  at  para.  191. 

'°*Bell  Atlantic  also  states  that  exchange  carriers 
should  be  able  to  satisfy  their  disclosure  obligation 
by  indicating  their  intention  to  deploy 
specincations  at  the  time  that  they  are  published  by 
a  standards  organization.  Bell  Atlantic  comments  at 
10-11. 

*"  Ameritech  reply  at  17-18;  GTE  comments  at  7. 


can  serve  as  a  platform  from  which  to 
implement  this  act. "  *28 

194.  Several  commenters,  however, 
caution  that  industry  fora  and 
publications  should  not  be  the  only 
vehicles  used  for  the  public 
dissemination  of  network  change 
information  *^  and  request  flexible 
disclosure  methods.**'  Although  MQ 
does  not  object  to  utilizing  industry  fora 
and  publications,  MCI  cautions  against 
over  rehance  on  these  vehicles  because 
it  "do(esl  not  believe  that  *  *  *  parties 
affected  by  technical  changes  [will] 
receive  information  in  sufficient  detail, 
objectivity,  and  timeliness."*^'  Many    . 
commenters  indicate  that  additional 
disclosure  vehicles  are  required  because 
not  all  carriers  participate  in  these  fora 
on  a  regular  basis  (partly  as  a  result  of 
limited  resources)  *'2  or  because  the 
BOCs,  in  the  past,  have  used  industry 
fora  to  limit  competitors'  access  to  full 
and  timely  information  in  order  to  put 
them  at  a  com[>etitive  disadvantage.*^^ 
Several  commenters  have  noted  the 
potential  of  the  Internet  as  a  vehicle  for 
providing  public  notice  of  network 
changes.***  Others  specifically  suggest 
that  incumbent  LECs  should  be  required 
to  file  technical  change  information 
with  the  Commission  "in  order  to 
ensure  a  complete,  reliable,  and 
consistent  body  of  information  that  all 
parties  may  utiUze."*''  Some 
incumbent  LECs,  however,  disagree, 
arguing  that  the  Commission  need  not 
become  a  repository  of  disclosure 
notices  because  such  Commission 
filings  would  be  "redundant  with 
existing  industry  functions  and  contrary 
to  the  Commission's  current  initiative  to 
eliminate  unnecessary  fiUngs."*3* 

195.  Bell  Atlantic  suggests  that  "direct 
disclosure  to  a  mailing  list  of 
interconnectors  should  also  be 
allowed."  *'■'  MFS  proposes  extending 
direct  mail  notification  to  "any  other 


«»USTA  comments  at  11-12. 

o*£.g.,  Cox  reply  at  12;  MQ  comments  at  17; 
GV14W  comments  at  4:  Rural  Tel.  Coalition 
comments  at  3. 

''"E.g.,  Rural  Tel.  Coalition  comments  at  3,5. 

*^'  MQ  comments  at  17-18. 

<»See,  e.g..  Cox  comments  at  11,  reply  at  13;  Md 
comments  at  17;  GVNW  comments  at  4;  Rural  Tel. 
Coalition  comments  at  3. 

«'Ma  comments  at  17-18,  reply  at  7.  Bell 
Atlantic  refutes  this  allegation.  Efell  Atlantic  reply 
at  10. 

***  See,  e.g.,  ALTS  comments  at  3-4;  U  S  WEST 
comments  at  14;  MQ  comments  at  17;  Time  Warner 
comments  at  10  n.l2;  MFS  reply  at  25;  TCC  reply 
at  24. 

*"  MQ  comments  at  19;  MFS  comments  at  13. 
See  also  Time  Warner  comments  at  10  (establishing 
the  Commission  as  a  "central  point  of  reference" 
could  be  less  burdensome  on  incumbent  LECs  than 
other  means  of  providing  public  notice). 

*-^ BellSouth  conunents  at  4  n.ll.  See  also 
NYNEX  reply  at  10:  PacTel  reply  at  6. 

^"Bell  Atlantic  comments  at  10. 
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carrier  *  *  *  who  specifically  requests 
such  notice."  *'*  PacTel,  however, 
claims  that  imposing  these  sorts  of 
requirements  would  "impose  excessive 
and  unnecessary  costs  on  (incumbent) 
LECs."*'' 

196.  BellSouth  argues  that  no 
Ckimmission  rule  is  necessary  because 
current  voluntary  practices  are 
"sufficient  to  ensure  that  this 
information  is  broadly  available."**' 
Similarly,  GVNW  suggests  that 
information  should  only  be  passed  to 
competing  service  providers  "case  by 
case  •  *  *  as  required."*"  Several 
commenters,  however,  disagree.  Time 
Warner,  for  example,  contends  that  "the 
Commission  must  adopt  a  uniform 

*  •  *  rule  which  prescribes  a  specific 
method  by  which  notification  and 
disclosure  must  be  provided"  and  that 
will  allow  interested  parties  to  gain 
ready  access  to  the  information  they 
require.'**^ 

197.  The  District  of  Columbia 
Commission  asserts  that  state 
commissions  may  also  require 
information  to  be  filed  at  the  state  level, 
and  may  need  the  same  information  in 
order  to  comply  with  section  252.  As 
such,  state  commissions  could  also  be 
used  to  make  information  available  to 
small  competing  service  providers. 
AT&T,  however,  argues  that  there  are  no 
specific  differences  among  the  various 
states  that  are  "material"  to  our  network 
disclosure  requirements.***' 

c.  Discussion 

198.  We  conclude  that  incumbent 
LECs  may  fulfill  their  network 
disclosure  obligations  either  (1)  by 
providing  public  notice  through 

-industry  fora,  industry  publications,  or 
on  their  own  publicly  accessible 
Internet  sites;  or  (2)  by  filing  public 
notice  writh  the  Commission's  Common 
Carrier  Bureau,  Network  Services 
Division,  in  accordance  with  the  format 
and  method  requirements  of  the  rules 
we  are  adopting  in  this  proceeding.  In 
either  case,  the  public  notice  must 
contain  the  minimum  information 
categories  identified  in  paragraph  188, 
above.  Incumbent  LECs  using  public 


««  MFS  comments  at  14.  reply  at  25. 

*»PacTel  reply  ate. 

*•>  BellSouth  comments  at  4. 

*"  GVNW  comments  at  4. 

*"Time  Warner  comments  at  9.  See  also  AT4T 
reply  at  27  n.58.  (arguing  that  the  very  existence  of 
such  broad  disagreement  on  this  issue  itself 
bespeaks  the  need  for  a  uniform  national  rule  and 
that  the  absence  of  a  uniform  public  disclosure 
requirement  would  lead  to  "dis(>arate  application  of 
a  uniform  federal  statutory  duty,  unduly  narrow 
interpretations  of  that  duty  by  (independent  local 
exchange  carriers)  *   *   *  and  competitive  harm  to 
new  entrants"). 

*"AT*T  reply  at  n.59. 


notice  methods  other  than  Commission 
filings  must  file  a  certification  with  the 
Common  Carrier  Bureau,  Network 
Services  Division,  identifying  the 
proposed  change(s),  stating  that  public 
notice  has  been  given  in  compliance 
with  this  Order,  identifying  the  location 
of  the  information  describing  the  change 
and  stating  how  the  information  can  be 
obtained  by  interested  parties.  This 
certification  must  also  comply  with  the 
rules  we  adopt  in  this  proceeding. 

199.  As  discussed  above,  we  conclude 
that  industry  fora,  industry 
publications,  and  the  Internet  may  be 
used  to  make  public  disclosiu^  of 
network  changes  and  required  technical 
information.  We  affirm  our  belief  that 
"this  approach  would  build  on  a 
volimtary  practice  that  now  exists  in  the 
industry  and  would  result  in  broad 
availability  of  the  information."*** 
Reliance  solely  on  voluntary 
participation  in  industry  fora  and 
publications,  however,  may  inhibit  the 
ability  of  some  small  carriers  to 
disseminate  or  receive  this  information. 
Because  of  their  more  limited  resources, 

-  some  smaller  incumbent  LECs  and 
competing  service  providers  do  not 
participate  in  these  fora  on  a  regular 
basis;  nevertheless,  all  carriers, 
competing  service  providers,  and 
potential  competitors  must  have  equal 
opportunities  to  provide  and  to  receive 
change  information  on  a  national  scale. 
We  believe  that  wide  availability  of 
pertinent  network  change  information 
effectively  removes  potential  barriers  to 
entry,  which  could  otherwise  frustrate 
the  efforts  of  new  competitors.  As  a 
consequence,  we  conclude  that  the 
Commission  should  function  as  a 
"backstop"  source  of  information  for 
other  interested  parties.  Accordingly,  in 
lieu  of  disclosure  in  industry  fora, 
publications,  or  the  Internet,  an 
inciunbent  LEC  may  file  network  change 
information  directly  with  the 
Commission.  In  the  alternative,  if  an 
incumbent  LEC  chooses  to  provide 
public  notice  through  one  or  more 
industry  fora  or  publications,  or  the 
Internet,  we  require  that  it  also  file  a 
certification  with  the  Commission 
containing  the  information  outlined 
above.  We  are  confident  that  even  small 
incumbent  LECs  with  limited  resources 
will  be  able  to  use  one  of  these 
alternatives  to  give  public  notice  of 
network  changes. 

200.  An  inciunbent  LEC  must 
maintain  both  the  information  disclosed 
in  its  public  notice  and  any 
nondisclosed  supporting  information 
that  is  nevertheless  relevant  to  the 
planned  change,  until  the  change  is 


implemented.  As  discussed  in 
paragraph  235,  infra,  once  a  change  is 
implemented  in  the  incumbent  LECs 
network,  information  on  the  change 
must  be  disclosed  under  the  general 
interconnection  obligations  imposed  by 
section  251(c)(2). 

201.  We  find  that  information  filed 
with  the  Commission  under  section 
251(c)(5)  should  eventually  be  made 
available  on  the  FCC  Home  Page  or 
through  other  online  access  vehicles, 
such  as  "LISTSERV"  subscription 
mailings  or  others,  and  we  intend  to 
explore  this  option  fully  for  the  future. 
In  addition,  we  will  explore  vigorously 
the  possibility  that  hypertext  links  from 
the  Commission  Home  Page  to 
incumbent  LEC  Internet  sites  could  both 
facilitate  public  notice  and  centralize 
access  to  change  information.  We  find 
that  direct  mail  notification  alone  does 
not  comport  with  our  interpretation  of 
"pubHc  notice"  as  used  in  this 
proceeding,  because  such  direct 
mailings  do  not  provide  notice  to  the 
"public,"  but  rather  provide  individual 
notice  to  a  selected  group  of  recipients. 
Such  mailings  could,  however, 
supplement  other  methods  of 
notification. 

202.  We  also  address  the  impact  on 
small  incumbent  LECs.  We  agree  with 
GVNW  *»5  and  Rural  Tel.  Coalition  *«» 
that  we  can  mitigate  the  impact  of  our 
rules  on  small  incumbent  LECs  by 
allowing  public  notice  to  be  given  at 
several  alternative  locations.  Because 
many  of  these  carriers  lack  the  resources 
to  participate  in  industry  fora,  we  have 
also  provided  low  cost  alternatives, 
including  Internet  postings  or 
Commission  filings.  We  expect  that  our 
requirement  that  either  public  notice  or 
certification  be  filed  v«th  the 
Commission  will  allow  small  entities, 
both  incumbent  LECs  and  new  entrants, 
to  locate  network  change  information 
quickly  and  inexpensively.  In  any  event, 
under  section  251(f)(1),  certain  small 
incumbent  LECs  are  exempt  from  our 
rules  until  (1)  they  receive  a  bona  fide 
request  for  interconnection,  services,  or 
network  elements;  and  (2)  their  state 
commission  determines  that  the  request 
is  not  unduly  economically 
burdensome,  is  technically  feasible,  and 
is  consistent  with  the  relevant  portions 
of  section  254.  In  addition,  certain  small 
incumbent  LECs  may  seek  relief  from 
our  rules  under  section  251(f)(2).*" 


•NPflM  at  para.  191. 


♦«GVNW  comments  at  4. 

«*  Rural  Tel.  Coalition  comments  at  3.5. 

*'''For  a  discussion  of  the  implications  and 
operation  of  section  25l(fl,  see  First  Report  and 
Order,  section  XII. 
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2.  When  Shauld  Public  Notice  of 

Changes  be  Provided? 

i 

a.  Backgroutid 

203.  Section  251(c)(5)  requires  an 
incumbent  LEC  to  provide  "reasonable 
public  notioe"  of  certain  changes  to  its 
network.  In  the  NPRM,  we  tentatively 
concluded  that  this  statutory  language 
requires  incumbent  LECs:  (1)  To  provide 
notice  of  th^e  changes  within  a 
"reasonably"  time  in  advance  of 
implementation;  and  (2)  to  make  the 
information  available  within  a 
"reasonable"  time  if  responding  to  an 
individual  request.***  We  sought 
comment  on  what  constitutes  a 
reasonable  tjime  in  each  of  these 
situations,  and  on  whether  the 
Commission  should  adopt  a  specific 
timetable  fct  disclosure  of  technical 
informationj. 

204.  In  the  NPRM,  we  sp>ecifically 
sought  comtnent  on  whether  we  should 
adopt  a  disqlosure  timetable  similar  to 
that  adopteo  by  the  Commission  in  the 
Computer  Ip  proceeding.^'  In  Phase  11 
of  that  proceeding,  the  Commission 
required  AtftT  and  the  BOCs  to  disclose 
informationj  about  network  changes  or 
new  netwonk  services  that  affect  the 
interconnection  of  enhanced  services 
with  the  network  at  two  points  in 
time.*'*'  First,  these  carriers  were 
required  to  qisclose  such  information  at 
the  "make/buy"  point — that  is,  when 
the  carrier  decides  to  make  itself,  or  to 
prociu«  from  an  unaffiliated  entity,  any 
product  thei  design  of  which  affects  or 
relies  on  th*  network  interface.*' ' 


««iVPflMalkara.  192. 

**»  Amendmint  of  Section  64. 702  of  the 
Commission's  Pules  and  Regulations  (Computer  W), 
Phase  I.  104  Fi:.C2d  958  (1986)  [Phase  I  Order), 
recon..  2  FCC  Bed  3035  (1987)  [Phase  I  Recon. 
Order). /urt/ierjrecon..  3  FCC  Red  1135  (1988) 
{Phase  I  Furthv  Recon.  Order),  second  further 
recon..  4  FCC  Red  5927  (1989)  [Phase  I  Second 
Further  Recon).  Phase  I  Order  and  Phase  I  Recon. 
Order  vacated.\CaIifomia  v.  FCC.  905  F.2d  1217 
(9th  Cir.  1990)  rCo/i/omiO  1):  Phase  U.  2  FCC  Red 
3072  (1987)  [Pi  lose  U  Order)  52  FR  20714  (1987). 
recon..  3  FCC  I  £d  1 1 50  (1988)  [Phase  a  Recon. 
Order),  further  recon..  4  FCC  Red  5927  (1989) 
[Phase  n  Furth  ?r  Recon.  Order).  Phase  H  Order, 
vacated.  Califdpiia  I.  905  F.2d  1217  (9th  Cir.  1990): 
Computer  Ul  Remand  Proceedings.  5  FCC  Red  7719 
(1990)  56  FR  00965  (December  17.  1990)  [ONA 
Remand  OrdeA.  recon..  7  FCC  Red  909  (1992).  57 
FR  05391  (Jani^ry  24,  1992),  pets,  for  review  denied 
California  v.  FCC.  4  F.3d  1505  (9th  Cir.  1993) 
[California  IT):  Computer  III  Remand  Proceedings: 
Bell  Open3ting\Company  Safeguards  and  Tier  1 
Local  Exchange  Company  Safeguards,  6  FCC  Red 
7571  (1991)  [BpC  Safeguards  Order).  57  FR  4373 
(February  5.  IS  92):  BOC  Safeguards  Order,  vacated 
in  part  and  rei]  landed.  California  v.  FCC,  39  F.3d 
919  (9th  Cir.  1!  194)  [California  lit),  cert,  denied.  115 
S.Ct.  1427  (19<  5). 

*>° Phase II lecon.  Order,,2  FCC  Red  at  1164. 
Although  the  P  linth  Circuit  vacated  the  Phase  D 
Recon.  Order,  he  Commission  reimposed  the 
network  discio  sure  requirements  on  remand.  See 
BOC  Safeguards  Order.  6  FCC  Red  at  7602-7604. 

« '  Phase  n  kecon.  Order.  3  FCC  Red  at  1 164. 


Second,  carriers  were  required  to  release 
publicly  all  technical  information  at 
least  twelve  months  prior  to  the 
introduction  of  a  new  service  or 
network  change  that  would  affect 
enhanced  service  interconnection  with 
the  network.*'^  If  a  carrier  could 
introduce  a  new  service  between  six  and 
twelve  months  of  the  make/buy  point, 
public  disclosure  was  permitted  at  the 
make/buy  point,  but  in  no  event  could 
the  carrier  introduce  the  service  earlier 
than  six  months  after  the  public 
disclosure.  *'3 

205.  The  disclosure  obligations 
imposed  by  section  251(c)(5)  are  broader 
than  those  adopted  in  the  Computer  HI 
proceeding.  While  Computer  Iff  applies 
only  to  the  BOCs  and  to  AT&T,  section 
251(c)(5)  imposes  disclosure 
requirements  on  all  incumbent  LECs. 
Furthermore,  while  the  Computer  III 
disclosure  requirements  apply  only  to 
technical  information  related  to  new  or 
modified  network  services  affecting  the 
interconnection  of  enhanced  services  to 
the  BOC  networks,  section  251(c)(5) 
mandates  disclosure  of  a  much  broader 
spectrum  of  information.*'* 
Accordingly,  we  sought  comment  in  the 
NPRM  on  whether  the  Commission 
should  adopt  a  timetable  comparable  to 
that  imposed  in  Computer  HI  for  section 
251(c)(5)  network  disclosure  purposes 
and,  if  so,  how  such  a  timetable  should 
be  implemented. 

b.  Comments 

206.  Most  commenters  express 
support  for  our  tentative  conclusion  that 
section  251(c)(5)  requires  incumbent 
LECs  to  disclose  publicly  information 
on  network  changes  within  a  reasonable 
time  in  advance  of  implementation.*" 
No  commenters  suggest  that  the  timing 
of  disclosure  is  not  governed  by  section 
251(c)(5)'s  "reasonableness"  standard, 
although  at  least  two  commenters 
appear  to  indicate  that  it  would  be 
reasonable  to  implement  network 
changes  immediately  upon 
disclosure.*'*  Commenters  also  support 
our  tentative  conclusion  that  an 
inciunbent  LEC  must  make  this 
information  available  within  a 
"reasonable"  time  if  responding  to  an 


«2W.  at  1164-65. 

«"W.at  1165. 

*'*See  discussion  of  the  definitions  of 
"information  necessary  for  the  transmission  and 
routing  of  services"  and  "interoperability,"  supra. 

*"  See,  e.g..  Ameritech  comments  at  29:  GO 
comments  at  5:  MQ  conmients  at  15:  Time  Warner 
comments  at  6:  U  S  WEST  reply  at  1. 

*"  BellSouth  argues  that  "the  Commission  should 
permit  the  offering  of  the  new  interface 
immediately  upon  the  disclosure  of  the  requisite 
information."  BellSouth  comments  at  5:  see  also 
Nortel  comments  at  4. 


individual  request.*"  Time  Warner 
requests  a  concrete  standard  in  this  area 
and  suggests  that  the  Commission 
should  indicate  that,  once  an  incumbent 
LEC  has  released  a  public  notice  of 
change  imder  section  251(c)(5),  it  must 
respond  to  individual  requests  for 
detailed,  technical  information 
concerning  network  changes  under 
section  251(c)(5)  within  ten  business 
days  of  receiving  the  request.*'* 

207.  Commenters  were  split  on 
whether  we  should  adopt  a  specific 
disclosure  timetable  for  section 
251(c)(5)  purposes.  Several 
commenters  *"  oppose  the  adoption  of  a 
specific  timetable,  primarily  arguing 
that:  (1)  Any  regulations  adopted  imder 
section  251(c)(5)  should  define  only 
minimum  guidelines,  allowing  the 
states  flexibility  under  section  251(d)(3) 
to  adopt  more  stringent  disclosure 
requirements  dictated  by  local 
conditions;  (2)  a  fixed  disclosure 
timetable  will  needlessly  or  arbitrarily 
delay  the  introduction  of  new  services 
or  technical  advances;  (3)  overly  long 
advance  disclosure  periods  will  put  the 
incumbent  LECs  at  a  competitive 
disadvantage  because  competitors  will 
be  able  to  bring  planned  services  to 
market  more  quickly;  (4)  the  industry 
already  has  in  place  detailed  disclosure 
guidelines  that  are  widely  followed  on 
a  voluntary  basis  and  that  obviate  the 
need  for  independent  Commission 
examination  of  this  issue;  and  (5)  the 
Commission's  existing  "all  carrier"  rule, 
which  contains  a  flexible  standard, 
adequately  addresses  the  obligations 
imposed  by  section  251(c)(5).*«>  GVNW 
warns  that  the  interval  from  the  make/ 
buy  decision  to  in-service  for  small 
LECs  is  often  less  than  twelve  months 
and  states  that  the  Commission  should 
not  require  technology  to  be 
implemented  at  a  slower  pace  than  is 
technically  feasible  merely  to  satisfy  a 
notice  requirement.**'  Commenters  also 
argue  that  carriers  already  face  powerful 
incentives  to  ensure  that  their  networks 
interconnect  properly  because  the 
reputation  of  both  the  incumbent  LEC 
and  the  interconnecting  LEC  are  at  stake 
if  service  fails.**^  In  addition,  BellSouth 
claims  that  section  251(c)(5)  is  "self- 
effectuating  and  needs  no  interpretive 
regulations."  **3 


■*"  See.  e.g..  MQ  comments  at  15. 

*'»Time  Warner  comments  at  11. 

*"  See,  e.g..  Ameritech  coiiunents  at  29; 
BellSouth  comments  at  2,  5:  District  of  Columbia 
Commission  comments  at  6.  7-8:  GVNW  comments 
at  5;  Bell  Atlantic  reply  at  8-9. 

*"The  requirements  of  the  all  carrier  rule  are 
discussed  in  note  383  supra. 

«'  GVNW  commenu  a(  4. 

*"  See,  e.g..  Ameritech  comments  at  30. 

<^^  BellSouth  conunents  at  1. 
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'  208.  Several  other  commenters  argue 
that,  while  a  disclosure  timetable  may 
be  necessary,  the  Computer  m 
requirements  are  too  rigid.  The  District 
of  Columbia  Commission  notes  that  any 
eventual  disclosure  timetable  must 
balance  "the  need  to  ensure  the  earliest 
possible  disclosure  of  information 
needed  by  competitors  (against)  the 
need  to  impose  the  least  administrative 
burden  on"  inciunbent  LECs.'<*« 
Accordingly,  the  District  of  Columbia 
Commission  maintains  that  state 
commissions  should  be  afl^orded 
flexibiUty  to  set  timetables  that  are 
appropriate  in  light  of  local 
conditions.**'  Several  commenters  note 
existing  industry  notification  timing 
standards  adopted  and  issued  by  the 
Industry  Carriers  CompatibiUty  Fonun 
C'lCCF")***  and  argue  that  widespread 
industry  use  of  these  standards  has 
obviated  the  need  for  an  additional 
Commission-imposed  timetable.^'  MCI, 
however,  cautions  that  these  existing 
industry  guidelines  are  inadequate 
because  industry  fora,  in  general,  have 
historically  been  controlled  by  the 
RBOCs.-^  U  S  WEST  supports 
disclosure  at  the  "make/buy"  point,  but 
argues  that  additional  notice  should  not 
be  required  for  deployment  of  standard 
interfaces  and  services.*^  While  MCI 
supports  adoption  of  the  Computer  HI 
timetable  in  this  proceeding,  it  requests 
that,  in  addition:  (1)  We  impose  a 
mandatory  6-month  disclosure  period 
for  network  changes  that  can  be 
implemented  within  6  months  of  the 
"make/buy"  point:  and  (2)  we  clarify 
that  incumbent  LECs  must  disclose 
relevant  information  they  discover  after 
services  have  been  introduced,  if  such 
information  would  have  been  subject  to 
prior  disclosure.*^  AT&T  also  supports 
the  general  parameters  of  the  Computer 
III  timetable,  but  requests  that  we 
specifically  impose  a  one  year  minimum 
advance  disclosure  obligation  on 
changes  to  network  elements  or 
operations  support  system 
technology. '•'"  Similarly,  while  ACSI 
notes  that  the  Computer  7Z7  timetable  is 
a  "useful  starting  place,"  it  argues  for  a 
minimum  one-year  notice  period  for 
modification  of  the  physical  form  of 


'District  of  Columbia  Commission  comments  at 


8. 


•** Industry  Carriers  Compatibility  Forum, 
Becommended  Notification  Prvcedures  to  Industry 
for  Changes  in  Access  Network  Architecture,  ICCF 
92-<)72&-O04.  Rev.  2  (January  5.  1996). 

«"USTA  comments  at  13:  NYNEX  comments  at 
16-17;  SBC  comments  at  14. 

*»  MQ  reply  at  7. 

«»  U  S  WEST  comments  at  13. 

*"MCI  comments  at  20-21. 

**>  AT4T  comments  at  25. 


interconnection,  with  an  additional  6 
month  f>eriod  in  which  use  of  the 
changes  by  a  competing  service  provider 
is  permissive  only.*'" 

209.  Cox  argues  that  disclosure 
should  be  made  at  the  "earliest  possible 
time"  and,  in  particular,  «t  the  time  the 
decision  is  made  internally  to 
implement  a  change,  with  the  "make/ 
buy"  point  being  considered  the 
"absolute  latest  date"  on  which 
disclosure  is  permitted.*"  In  addition. 
Cox  requests  that  we  obligate  incumbent 
LECs  to  disclose  any  unimplemented 
network  changes  that  are  subject  to  the 
section  251(c)(5)  notice  requirement  at 
the  outset  of  interconnection 
negotiations.*'* 

210.  MPS  proposes  a  tripartite 
scheme,  loosely  based  on  the  Computer 
ZZ7  timetable,  that  classifies  certain 
changes  as  "major,"  "location,"  or 
"minor."*"  "Major"  changes,  would  be 
defined  as  those  "introducing  any 
change  in  network  equipment,  facilities, 
specifications,  protocols,  or  interfaces 
that  will  require  other  parties  to  make 
any  modification  to  hardware  or 
software  in  order  to  maintain 
interoperability."  Major  changes  would 
be  subject  to  18  months  advance  notice. 
"Location"  changes  would  be  defined  as 
those  "that  require  changes  in  the 
geographic  location  to  which  traffic  is 
routed,  or  at  which  unbundled  network 
elements  can  be  obtained,  but  (that)  do 
not  otherwise  change  the  manner  of 
interconnection  or  of  access";  such 
changes  could  be  implemented  on  12 
months  notice.  "Minor"  changes, 
including  those  in  "numbering,  routing 
instructions,  signalling  codes,  or  other 
information  necessary  for  the  exchange 
of  traffic  that  do  not  require 
construction  of  new  facilities  or  changes 
in  hardware  or  software"  could  be  made 
upon  notice  in  accord  with  the  time 
intervals  prescribed  by  the  ICCF.*''* 

211.  Many  commenters  recognize  the 
need  for  a  concrete  disclosure  timetable. 
AT&T  argues  that  the  broad 
disagreement  among  commenters  itself 
is  evidence  that  section  251(c)(5)  is  not 
self-effectuating.*'"  AT&T  opposes  the 
state-by-state  approach  advocated  by  the 
District  of  Columbia  Commission,  as 
well  as  the  case-by-case  approach 
advocated  by  Rural  Tel.  Coalition, 
because  these  approaches  could  lead  to 
the  disparate  application  of  the  uniform 
statutory  duty  imposed  by  section 


251(c)(5).  AT&T  notes  that  the  record 
does  not  reflect  any  material  conditions 
that  vary  am(Mig  states  or  justify 
differing  rules.  In  addition,  AT&T 
disputes  the  applicability  of  the  ICCF 
timetable,  since  that  document  sets  f(»th 
only  guidelines  to  be  used  by  the 
independent  LECs  in  notifying  the  BOCs 
of  network  changes.*™ 

212.  Of  the  commenters  supporting 
concrete  federal  standards,  most  support 
the  adoption  of  the  Computer  III 
disclosure  timetable.*'"  PacTel  notes 
that  existing  Commission  disclosure 
requirements  are  familiar  to  the  industry 
and  adequate  to  meet  the  requirements 
of  section  251(c)(5);  accordingly  it 
supports  the  establishment  of  "safe 
harbor"  rules  based  on  Computer  III  and 
the  disclosure  requirements  contained 
in  our  existing  rules.**  As  discussed 
above,  although  it  advocates  certain 
revisions,  U  S  WEST  agrees  that 
"disclosure  pursuant  to  the  Computer 
(m]  Rules  would  seem  to  satisfy  the 
requirements  of  the  (1996)  Act."*«'  GTE 
notes  that  the  "make/buy"  point  is  an 
appropriate  disclosure  trigger  because  it 
ensures  both  the  delivery  of  timely 
information  to  parties  that  use  the 
networks  and  the  promotion  of  carriers' 
development  efforts  to  support  network 
innovation.**^ 

213.  Several  commenters  urge  us  to 
adopt  rules  prohibiting  an  incumbent 
LEC  from  disclosing  network  changes  to 
certain  preferred  entities,  including  long 
distance  or  equipment  manufacturing 
affihates,  prior  to  public  disclosure.**' 

c.  Discussion 

214.  We  find  that  it  would  be 
unreasonable  to  expect  other 
telecommimications  carriers  or 
information  services  providers  to  be 
able  to  react  immediately  to  network 
changes  that  the  incumbent  LEC  may 
have  spent  months  or  more  planning 
and  implementing;  accordingly  we 
reject  requests  to  permit  incumbent 
LECs  to  implement  changes 
immediately  on  disclosure.  In  order  to     . 
clarify  incumbent  LECs'  obligations  to 
disclose  these  changes  a  "reasonable 
time  in  advance  of  implementation,"  we 
adopt  a  disclosure  timetable  based  on 
that  developed  in  the  Computer  HI 
proceeding.  Under  this  timetable, 


■«"  ACSI  comments  at  1 2. 

'"Cox  comments  at  10-11. 

■"*W.atll. 

■•"  MFS  comments  at  15-16. 

■"'These  intervals  are  prescribed  in  the  ICCF 
Recommended  Notification  Procedures.  See  note 
466  supra. 

*"  AT&T  reply  at  27. 


*^See.  e.g..  Teleport  comments  at  11:  GQ 
conunents  at  5;  AT&T  reply  at  27. 

«»  PacTel  comments  at  5.  See  47  CFR 
64.702(d)(2).  68. nO(b). 

«"  U  S  WEST  comments  at  12-13. 

"'GTE  reply  at  7-8  and  conunents  cited  at  7 
n.l5. 

'•'See,  e.^..  Time  Warner  comments  at  8:  NCTA 
reply  at  12:  Ohio  Consumer's  Council  reply 
at  5-6. 
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inciimbent  LECs  will  be  required  to 
disclose  planned  changes,  subject  to  the 
section  251^)(5)  disclosure 
requirements,  at  the  "make/buy" 
point,***  but  a  minimum  of  twelve 
months  before  implementation.  If  the 
planned  changes  can  be  implemented 
within  twelve  months  of  the  make/buy 
point,  then  public  notice  must  be  given 
at  the  make/buy  point,  but  at  least  six 
months  before  implementation. 

215.  With  respect  to  changes  that  can 
be  implemented  within  six  months  of 
the  make/bily  point,  incumbent  LECs 
may  wish  to  provide  less  than  six 
months  notice.  In  such  a  case,  the 
incumbent  LEC's  certification  or  public 
notice  filed  with  the  Commission,  as 
appUcable,  must  also  include  a 
certificate  of  service:  (1)  Certifying  that 
a  copy  of  the  incumbent  LEC's  pubUc 
notice  was  served  on  each  provider  of 
telephone  exchange  service  that 
interconnects  directly  with  the 
incimibent  LEC's  network  a  minimiun  of 
five  business  days  in  advance  of  the 
filing;  and  (Si)  providing  the  name  and 
address  of  all  such  providers  of  local 
exchange  service  upon  which  the  notice 
was  served.  The  Commission  will  issue 
public  notice  of  such  short-term  filings. 
Such  short  term  notices  will  be  deemed 
final  on  the  tenth  business  day  after  the 
release  of  the  Commission's  public 
notice  unless  a  provider  of  infcmnation 
services  or  telecommunications  services 
that  directly  interconnects  with  the 
incumbent  LEC's  network  files  an 
objection  to  the  change  with  the 
Commission  and  serves  it  on  the 
incumbent  LEC  no  later  than  the  ninth 
business  day  following  the  release  of  the 
Commissioti's  public  notice.  If  such  an 
objection  is  filed,  the  incumbent  LEC 
will  have  the  opportiuiity  to  respond 
within  an  additional  five  business  days 
and  the  Common  Carrier  Biireau, 
Network  Services  Division,  will  issue,  if 
necessary,  an  order  determining  the 
reasonable  public  notice  period. 

i.  The  Section  251(c)(5)  Timetable 

216.  Without  adequate  notice  of 
changes  to  &n  incimibent  LEC's  network 
that  affect  the  "information  necessary 
for  the  transmission  and  routing"  of 
traffic,  a  competing  service  provider 
may  be  unajble  to  maintain  an 
adequately  high  level  of  interoperability 
between  its  network  and  that  of  the 
incumbent  LEC.  This  inability  could 
degrade  tho  quality  of  transmission 
between  the  two  networks  or,  in  a  worse 
case,  couldl  interrupt  service  between 


the  two  service  providers.**'  Under  the 
rules  we  adopt  today,  incumbent  LECs 
must  disclose  changes  subject  to  section 
251(c)(5)  at  the  "make/buy"  point,  i.e.. 
the  time  at  which  the  incumbent  LEC 
decides  to  make  for  itself,  or  pnxnire 
from  another  entity,  any  product  the 
design  of  which  affects  or  relies  on  a 
new  or  changed  network  interface,*** 
but  at  least  twelve  months  in  advance  of 
implementation  of  a  network  change.  In 
Computer  in,  the  Commission  defined 
"product"  in  the  enhanced  services 
context  to  be  "any  hardware  or  software 
for  use  in  the  network  that  might  affect 
the  compatibility  of  enhanced  services 
with  the  existing  telephone  network,  or 
with  any  new  basic  services  or 
capabilities."  **''  We  believe  that  this 
definition  can  be  used  to  craft  a 
definition  of  "product"  for  purposes  of 
section  251(c)(5).  Accordingly,  for 
purposes  of  network  disclosure  imder 
section  251(c)(5),  we  define  "product" 
to  be  "any  hmtiware  or  software  for  use 
in  an  incumbent  LEC's  network  or  In 
conjunction  with  an  incumbent  LEC's 
facilities  that,  when  installed,  could 
affect  the  compatibility  of  the  network, 
facilities  or  services  of  an 
interconnected  provider  of 
telecommunications  or  information 
services  with  the  incumbent  LEC's 
network,  facilities  or  services." 

217.  We  recognize  that  some  network 
changes  that  affect  interconnection,  e.g., 
some  location  changes,  may  not  require 
an  incumbent  LEC  to  make  or  buy  any 
products.  Disclosure  of  such  changes, 
however,  may  be  required  under  section 
251(c)(5).  For  purposes  of  section 
251(c)(5),  therefore,  we  clarify  that  the 
"make/buy"  point  includes  the  point  at 
which  the  incumbent  LEC  makes  a 
definite  decision  to  implement  a 
network  change  in  order  to  begin 
offering  a  new  service  or  change  the  way 
in  which  it  provides  an  existing  service. 
Such  a  "definite  decision"  requires  the 
incumbent  LEC  to  move  beyond 
exploration  of  the  costs  and  benefits  of 


'■'Tbe  defbtition  of  the  "make/buy"  point  tor 
251(c)(s)  purposes  is  discussed  infra  tt 


«The 
section 
paras.  216-21 


«3  Because  the  Incumbent  LECs  control  the  vast 
majority  of  both  facilities  and  customers  in  most 
markets,  the  impact  of  such  difficuhies.  at  least  at 
present,  would  oe  felt  most  acutely  by  a  competing 
service  provider. 

««  BOC  Safeguards  Order,  6  FCC  Red  at  7603. 
The  Commission  has  stated  that,  "make/buy  applies 
not  only  to  a  carrier's  decision  to  make  or  buy 
products  to  implement  a  change  in  the  network,  but 
also  to  any  decision  to  make  or  buy  products  that 
would  rely  on  such  changes."  Phase  n  Order,  2  FCC 
Red  at  3087.  The  precise  definition  of  the  "make/ 
buy"  point  has  been  clarified  in  some  detail.  See, 
e.g..  id.;  Phase  1  Order.  104  F.C.C.2d  at  1080-86; 
Computer  and  Business  Equip.  Mfn.  Assoc.  Petition 
for  Declaratory  Buling  Begarding  Section 
64.702(d)(2)  of  the  Commission's  Bules  and  the 
Policies  of  the  Second  Computer  Inquiry,  Report 
and  Order  ("CBEMA  Otdef],  93  F.C.C2d  1226, 
1243-44  (1983). 

'"Phase  I  Order.  104  P.CC2d  at  1064. 


a  change  or  the  feasibility  of  a  change. 
Instead,  a  "definite  decision"  is  reached 
when  the  incumbent  LEC  determines 
that  the  change  is  warranted,  estabUshes 
a  timetable  for  anticipated 
implementation,  and  takes  the  first  step 
toward  implementation  of  the  change 
within  its  network.*** 

218.  We  recognize  that  many  changes 
to  an  incumbent  LEC's  network  that  are 
subject  to  disclosure  under  section 
251(c)(5)  can  be  fully  implemented  less 
than  twelve  months  after  the  make/buy 
point.  Accordingly,  if  the  service  using 
the  network  changes  can  be  initiated 
within  twelve  months  after  the  make/ 
buy  date,  public  notice  must  be  given  on 
the  make/buy  date,  but  at  least  six 
months  before  implementation  of  the 
plaimed  changes. 

219.  We  agree  with  several 
commenters  that  competing  service 
providers  should  not  require  a  fiill  six 
months  to  respond  to  some  categories  of 
relatively  minor  network  changes  and 
that  we  would  needlessly  slow  the  pace 
of  technical  advance  were  we  to  require 
a  full  six  months  notice  in  such  a  case. 
As  evidence  of  this  fact,  several 
commenters  have  submitted  or  referred 
us  to  industry  guidelines  developed  by 
ICCF,  which  detail  recommended  notice 
periods  of  45  days  to  six  months  for 
certain  network  changes.**'  Based  on 
the  record  before  us,  we  agree  that  six 
months  may  be  too  long  a  minimum  in 
some  circumstances.  We  conclude, 
however,  that  neither  the  ICCF 
guidelines  nor  any  other  categorization 
scheme  adequately  encompasses  every 
potential  change  affiecting 
interconnection  that  an  incumbent  LEC 
may  wish  to  make  to  its  network.  In 
addition,  for  changes  that  can  be 
implemented  in  less  than  six  months, 
the  length  of  time  required  for  notice  to 
be  considered  "reasonable"  may  vary 
considerably  based  on  advances  in 
technology,  the  specific  implementation 
plan  developed  by  an  incmnbent  LEC, 
the  particular  capabilities  of 
interconnecting  carriers  to  adapt,  and 
the  willingness  of  the  incumbent  LEC  to 
be  forthcoming  with  information.  Based 
on  these  considerations,  we  find  that  a 
fixed  timetable  for  such  short-term 
notices  would  not  be  appropriate. 

220.  Accordingly,  with  respect  to 
changes  subject  to  section  251(c)(5] 
disclosure  that  the  incumbent  LEC 
wishes  to  implement  on  less  than  six 
months'  notice,  we  require  that  the 
incumbent  LEC's  Commission  filing, 
whether  certification  or  public  notice, 
also  include  a  certificate  of  service:  (1) 


•~  Cf.  Phase  U  Order.  ^FOC  Red  at  3087. 
'**ICCF  Becommended  Notification  Procedures. 
See  supra  note  466. 


-  ■■ 
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Certifying  that  a  copy  of  the  incumbent 
LEC's  public  notice  was  served  on  each 
provider  of  telephone  exchange  service 
that  interconnects  directly  with  the 
incumbent  LEC's  network  a  minimum  of 
five  business  days  in  advance  of  the 
filing;  and  (2)  providing  the  name  and 
address  of  all  such  providers  of  local 
exchange  service  upon  which  the  notice 
was  served.  Such  filings  must  be  clearly 
titled  "Short  Term  Public  Notice  (or 
Certification  of  Short-Term  Public 
Notice)  Pursuant  to  Rule  51.333(a)." 
221.  The  Commission  will  issue  a 
public  notice  of  such  short-term  fiUngs 
separate  from  its  public  notice  of  other 
section  251(c)(5)  fihngs.  Unhke  six- 
month  or  twelve-month  notices,  certain 
interested  parties  will  have  an 
opportunity  to  file  objections  to  such 
short-term  pubUc  notices.  Specifically, 
short  term  notices  will  be  deemed  final 
on  the  tenth  business  day  after  the 
release  of  the  Commission's  public 
notice  unless  a  provider  of  information 
services  or  telecommunications  services 
that  directly  interconnects  with  the 
incumbent  LEC's  network  files  an 
objection  to  the  change  with  the 
Commission  and  serves  it  on  the 
incumbent  LEC  no  later  than  the  ninth 
business  day  following  the  release  of  the 
Commission's  public  notice.  Such  an 
objection  must  state:  (1)  Specific  reasons 
why  the  objector  is  unable  to  implement 
adjustments  to  accommodate  the 
incumbent  LEC's  changes  by  the  date 
the  incimibent  LEC  has  specified, 
including  specific  technical 
information,  questions,  or  other 
assistance  required  that  would  allow  the 
objector  to  accommodate  those  changes; 
(2)  specific  steps  the  objector  is  taking 
to  implement  changes  to  accommodate 
the  incumbent  LEC's  changes  on  an 
expedited  basis;  (3)  the  earliest  possible 
date  by  which  the  objector  anticipates 
that  it  can  acconunodate  the  incumbent 
LEC's  changes,  assuming  it  receives  the 
assistance  requested  in  item  (1)  (not  to 
exceed  six  months  fit)m  the  date  the 
incumbent  LEC  gave  its  original  public 
notice);  (4)  the  affidavit  of  the  objector's 
president,  chief  executive  officer,  or 
other  corporate  officer  or  official  with 
suitable  authority  to  bind  the 
corporation  and  knowledge  of  details  of 
the  objector's  inability  to  adjust  its 
network  on  a  timely  basis  that  he  or  she 
has  read  the  objection,  that  the 
statements  contained  in  it  are  true,  that 
there  is  good  ground  to  support  the 
objection,  and  that  it  is  not  interposed 
for  purposes  of  delay;  and  (5)  any  other 
information  relevant  to  the  objection. 
Because  the  power  to  interpose  such 
objections  could  vest  competing  service 
providers  with  extensive  power  to  delay 


implementation  of  changes,  we  caution 
competing  service  providers  that  we 
will  not  hesitate  to  intervene  where 
necessary  to  ensure  that  objections  are 
not  posed  merely  to  delay 
implementation  of  incumbent  LEC 
network  changes  and  that  abuse  of  the 
Conunission's  processes  for  such  a 
purpose  would  expose  a  competing 
service  provider  to  sanctions.^*" 

222.  If  one  or  more  objections  are 
filed,  the  incumbent  LEC  will  have  five 
additional  business  days  [i.e.,  imtil  no 
later  than  the  fourteenUi  business  day 
following  the  release  of  the 
Commission's  public  notice)  within 
which  to  file  a  response  to  the 
objection(s]  and  serve  it  on  all  objectors. 
Such  a  response  shall:  (1)  Include 
information  responsive  to  the 
allegations  and  concerns  identified  by 
objectors;  (2)  state  whether  the 
implementation  date(s)  proposed  by  the 
objectoKs)  would  be  acceptable;.(3) 
indicate  any  specific  technical 
assistance  that  the  incumbent  LEC  is 
willing  to  give  to  the  objector(s);  and  (4) 
state  any  other  information  relevant  to 
the  incimibent  LEC's  response.  In  the 
case  of  such  contested  short-term  pubUc 
notices,  the  Common  Carrier  Bureau 
will  issue  an  Order  fixing  a  reasonable 
public  notice  period.  In  the  alternative, 
if  the  incumbent  LEC  does  not  file  a 
response  within  the  five-day  time 
period  allotted,  or  if  the  response 
accepts  the  latest  date  stated  by  an 
objector  in  response  to  item  (3)  of  its 
objection,  then  the  incumbent  LEC's 
public  notice  shall  be  deemed  amended 
to  specify  implementation  on  the  latest 
date  stated  by  an  objector  in  item  (3)  of 
its  objection  without  further 
Commission  action. 

223.  At  the  make/buy  point, 
incumbent  LEC  plans  should  be 
sufficiently  developed  that  the 
incumbent  LEC  could  provide  adequate 
and  useful  information  to  competing 
service  providers.  At  earlier  stages  of  the 
planning  process,  options  are  still  being 
explored  and  alternatives  weighed. 
Disclosure  at  such  an  early  stage  could 
cause  interconnecting  carriers  to  waste 
resources  in  an  effort  to  respond  to 
network  changes  that  may  not  occur  or 
that  occur  ultimately  in  a  significantly 
different  way.  As  the  process  of 
implementing  the  planned  changes  into 
the  network  goes  forward,  specific 
information  may  also  require  revision. 
Accordingly,  we  require  an  incumbent 
LEC  to  keep  its  public  notice 
information  complete,  accurate,  and  up- 
to-date  in  whatever  fonmi  it  has  chosen 
for  disclosure. 


224.  We  agree  with  several 
commenters  that  incumbent  LECs 
should  not  make  preferential  disclosure 
to  selected  entities  prior  to  disclosure  at 
the  make/buy  point.  Accordingly,  we 
prohibit  disclosure  to  separate  affiliates, 
separated  affiUates,^*  or  unaffiUated 
entities  (including  actual  or  potential 
competing  service  providers),  until  the 
time  of  public  notice. 

a.  Other  Disclosure  Proposals 

225.  We  find  that  section  251(d)(3) 
does  not  require  the  Commission  to 
preserve  state  authority  over  the  timing 
of  public  notice  of  changes  to  the 
"information  necessary  for  the 
transmission  and  routing"  of  traffic. 
Section  251(d)(3)  prevents  the 
Commission  from  "preclud[ing]  the 
enforcement  of  any  (state  commission) 
regulation,  order  or  policy,"  to  the 
extent  that  such  regulation,  order  or 
poUcy  "establishes  (LEC)  access  and 
interconnection  obligations," '♦'^  is 
"consistent  with  the  requirements  of 
(section  251)"  ^'^  and  does  not 
"substantially  prevent  implementation 
of  this  section  and  the  purposes  of  this 
part."«»* 

226.  Public  notice  requirements  that 
varied  widely  from  state  to  state  could 
subject  both  incumbent  LECs  and 
potential  competing  service  providers  to 
burdensome,  duplicative,  and 
potentially  inconsistent  obligations  that 
would  impermissibly  hamper  the 
achievement  of  the  goals  of  section  251. 
Such  varied  filings  requirements  would 
obligate  incumbent  LECs  to  file  in,  and 
potential  interconnecting  carriers  to 
canvass,  a  multitude  of  state-level  fora 
in  order  to  glean  information  concerning 
network  changes.  Incumbent  LECs  that 
operate  in  multiple  states  could  be 
required  to  disclose  a  single  network- 
wide  change  piecemeal  in  a  variety  of 
state  filings;  interconnecting  carriers 
would  then  need  to  retrieve  the 
information,  also  piecemeal,  fi'om  many 
different  locations.  Neither  section 
251(c)(5)  nor  a  fixed  disclosure 
timetable  limits  the  range  of  network 
changes  an  incumbent  LEC  might  make; 
rather  incumbent  LECs  remain  free  to 
make  any  otherwise  permissible  change 
upon  appropriate  notice.  Accordingly, 
particularly  with  respect  to  entities 
whose  operations  span  several  states, 
clear,  national  rules  are  essential  to  the 
uniform  implementation  of  network 
disclosure.*" 


«oSee47C3Tl  1.17, 1.52. 


«"  47  U.S.C.  274. 
««47U.S.C.  251(dM3)(A). 
,«W47U.S.C.  251(d)(3)(B). 
•»«47U.S.C  251(d)(3)(C). 
*"  See  NCTA  comments  at  12. 
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227.  Seve^l  commenters  argue  that  a 
fixed  disclo(5ure  timetable  will 
needlessly  Or  arbitrarily  delay  the 
introduction  of  technical  advances  or 
new  services.  It  is  our  intention  in  this 
proceeding,  however,  to  develop 
disclosure  vules  that  minimize 
unnecessary  delay  by  providing 
competing  fervice  providers  with 
adequate,  b|it  not  excessive,  time  to 
respond  to  Changes  to  an  incumbent 
LEC's  network  that  affect 
interconnection.  The  primary  concern 
reflected  in,  section  251(c)(5)  is 
continued  ihterconnection  and 
interoperability.  If  proper  planning 
occurs,  however,  the  delay  associated 
with  this  goal  should  be  minimal. 

228.  At  least  one  commenter  argues 
that,  becaule  incumbent  LECs  and 
competing  service  providers  have  a 
common  interest  in  ensuring  that  their 
networks  function  together  properly — 
an  interest  that  removes  incentives  to 
withhold  vital  interconnection 
informatioQ  and  obviates  the  need  for 
fixed,  enforceable  advance  disclosure 
obligations!*'* — any  fixed  timetables  for 
disclosure  should  be  negotiated  between 
carriers  as  part  of  individual 
interconnection  agreements.  We 
disagree.  The  mere  fact  that 
interconnection  failures  can  adversely 
affect  both  an  incumbent  LEG  and  a 
competing  service  provider  does  not 
remove  the  inciunbent  LEC's  incentives 
to  delay  release  of  information 
concerning  network  changes  solely  in 
order  to  inconvenience  its  competitors. 
The  impact  of  such  failures  would  fall 
disproportionately  on  the  competing 
service  pra(yider  because,  at  least  in  the 
near  term,  the  incumbent  LEC's  network 
will  connect  most  of  the  customers  in  its 
service  area  directly,  without  using  any 
focilities  o|  a  competing  service 
provider.  Icdeed,  we  believe  that  this  is 
the  reason  that  Congress  chose  to  place 
this  obligation  on  incumbent  LECs  only 
and  not  on  all  LECs.  In  addition,  notice 
of  network  changes  provided  to  an 
intercormecting  carrier,  pursuant  to  a 
privately  niegotiated  agreement,  will  not 
necessarily  be  provided  to  members  of 
the  publicwho  are  not  parties  to  the 
specific  agreement.*"  Accordingly, 
while  carriers  may  negotiate  individual 
notice  arratigements  (consistent  with  the 
preferential  disclosure  prohibitions 
discussed  In  paragraph  224,  above)  as 
part  of  pritate  interconnection 


riteih( 


'Ameriteih  comments  at  30.  reply  at  17. 
''^  Althougk  the  contents  of  privately  negotiated 
interconnecti<)n  agreements  themselves  must  be 
disclosed  to  the  public  through  state  level  filings, 
we  47  U.S.C  2S2(h),  information  exchanged 
pursuant  to  tike  terms  of  such  an  interconnection 
agreement  m%ht  not  be  provided  at  all  to  this 
Commission,  state  commissions  or  the  public 


agreements,  we  are  unable  to  rely  on 
such  private  notice  to  satisfy  section 
251(c)(5)'s  duty  to  provide  reasonable 
public  notice. 

229.  Although  advance  disclosure 
periods  will  place  competing  service 
providers  on  notice  of  certain  products 
and  services  the  incimibent  LECs  intend 
to  bring  to  market,  we  do  not  believe 
that  this  information  will  automatically 
translate  into  a  competitive  advantage 
for  the  competing  service  providers.  The 
incumbent  LEC's  network  disclosure 
obligations  are  intended  to  allow 
competing  service  providers  to  make 
required  changes  to  their  own  networks 
in  order  to  maintain  interoperability  and 
uninterrupted,  high  quality  service  to 
the  public.  These  obligations  are 
designed  to  prevent  incumbent  LECs 
from  using  their  currently  substantial 
percentages  of  subscribers  and  highly 
developed  networks  anticompetitively 
to  prevent  the  entry  of  potential 
competitors. 

230.  Several  commenters  have  argued 
that  existing  practices  under  industry 
issued,  ICCF  guidelines  ***  or  the 
Commission's  "all  carrier"  rule,*" 
satisfy  the  requirements  of  section 
251(c)(5)  and  that  no  further 
Commission  action  is  necessary.  We 
disagree.  The  guidelines  that 
commenters  bring  to  our  attention  are 
neither  compulsory  nor  enforceable  at 
the  Commission.  We  cannot  rely  on 
continued  goodwill  among  carriers  that 
soon  may  be  locked  in  competition  to 
assure  timely  disclosure  of  network 
changes.  Similarly,  we  cannot  trust  in 
the  "mutually  satisfactory  arrangements 
for  timely  information  exchange"  that 
GVNW  alleges  IXCs  and  small  LECs 
reached  to  ease  the  conversion  to  equal 
access.***  Our  new  rules,  and  the  new 
market  dynamics,  may  not  produce  such 
agreements. 

231.  While  we  are  aware  of  no 
specific  complaints  concerning  the 
functioning  of  the  "all  carrier  rule,"  the 
advent  of  competition  for  basic 
telephone  service  in  the  local  market 
will  require  rules  that  are  specific, 
easily  enforced  and  very  clear.  In  this 
respect,  we  believe  that  the  all  carrier 
rule  standard  lacks  adequate  specificity 
to  function  efficiently  in  the  section  251 
context.  Requiring  carriers  to  litigate  the 
meaning  of  "reasonable"  notice  through 
our  complaint  process  on  a  case-by-case 
basis  might  slow  the  introduction  and 
implementation  of  new  technology  and 
services,  and  burden  both  carriers  and 
the  Commission  with  potentially 


lengthy,  fact-specific  enforcement 
proceedings.  A  fixed  timetable  will 
create  a  clear,  specific  standard  that  will 
be  more  easily  and  quickly  enforceable 
and  that  will  better  faciUtate  the 
development  of  cximpetition  and  serve 
the  public  interest. 

232.  At  least  one  commenter  urges  us 
to  adopt  the  Computer  ZU  timetable 
merely  as  a  "safe  harbor"  provision.'*" 
If  we  were  to  do  so,  however,  we  would 
op)en  the  notice  process  to  many  of  the 
same  risks  that  lead  us  to  reject  the  all 
carrier  rule.  Under  "safe  harbor"  rules, 
competing  service  providers'  notice 
complaints  could  become  bifurcated 
into  an  initial  inquiry  as  to  whether  an 
incumbent  LEC  met  the  safe  harbor 
provisions  of  the  timetable.  If  the 
answer  were  in  the  negative,  a  second, 
fact-specific  inquiry  as  to  whether 
notice  was  nevertheless  reasonable, 
would  then  follow.  The  delay  in 
resolving  such  disputes  would  not  serve 
the  public  interest.  We  beUeve  the  better 
course  is  to  adopt  a  binding,  fixed 
standard  applicable  to  notice  by  all 
incumbent  LECs. 

233.  MFS's  proposed  regulatory 
structure  based  on  a  tripeirtite  scheme, 
classifying  changes  as  "major," 
"location,"  or  "minor,"  subject  to 
advance  disclosiu«  of  18  months,  12 
months,  and  according  to  industry 
standards,  respectively,  is  flawed  in 
several  respects.  Initially,  section 
251(c)(5)  disclosiue  applies  to  a  broad 
spectrum  of  potential  network  changes 
and  we  are  not  confident  that  MFS's 
definitions,  or  any  similar  definitions, 
could  adequately  captiire  and  clarify 
every  potential  alteration  affecting 
interconnection  that  an  incumbent  LEC 
could  make  to  its  network. 
Categorization  debates  would  inevitably 
arise  among  carriers  concerning  the 
status  of  specific,  planned  changes. 
Reasonable  public  notice  is  a  function  of 
the  length  of  time  an  incumbent  LEC 
will  take  to  implement  a  change  and  the 
length  of  time  an  interconnecting  carrier 
will  need  to  respond.  Fixed  18-month 
and  12-month  disclosvire  periods  will 
not  be  flexible  enough  to  take  advantage 
of  advances  in  technology  that  may 
permit  increasingly  rapid 
implementation  of  and  reaction  to 
network  changes.  Also,  we  find  that  the 
extended  notice  periods  MPS  proposes 
are  too  long.  MPS  provides  no  evidence 
or  explanation  to  support  its  assertion 
that  competing  service  providers  will 
need  a  minimum  of  18  months  notice  of 
major  changes,'*'^  and  the  record 


'"■ICCF  Recommended  Notification  Ptocedurea. 
See  supra  note  466. 
*••  See  supra  n.383. 
■»  GVNW  commenU  at  5. 


'°'  PacTel  comments  at  6. 
">  Cf.  rfVNEX  reply  at  10-11  (Such  a  long  notice 
period  would  "hainstring  techtiological  progress 
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contains  broad  support  for  the  12  month 
notice  period  from  Computer  TH.^^ 
While  we  intend  that  com{}eting  service 
providers  have  adequate  notice  of 
planned  network  changes,  we 
acknowledge  the  valid  concerns  of  some 
commenters  that  overextended  advance 
notification  intervals  could  needlessly 
delay  the  introduction  of  new  services, 
provide  the  interconnecting  carrier  with 
an  unfair  competitive  advantage,  or 
slow  the  pace  of  technical  innovation.'*** 

iii.  Application  to  Network  Changes  in 
Progress 

On  the  effective  date  of  the  rules 
implementing  incumbent  LECs'  network 
disclosure  obligations  under  section 
251(c)(5),  some  incumbent  LECs  may  be 
implementing  network  changes  that  the 
new  rules  otherwise  would  have 
required  them  to  disclose.  With  respect 
to  these  changes,  we  do  not  perceive  a 
need  to  delay  implementation,  and  no 
commenter  has  requested  that  we  do  so. 
We  do  require,  however,  that  incumbent 
LECs  give  pubUc  notice  of  such  changes 
as  soon  as  it  is  practical,  and  that  notice 
in  accordance  with  the  section  251(c)(5) 
network  disclosure  rules  be  given:  (1) 
before  the  incumbent  LEC  b^ins 
offiering  service  using  the  changes  to  its 
network;  and  (2)  no  later  than  30  days 
after  the  effective  date  of  the  rules 
adopted  in  this  Order. 

235.  We  similarly  find  no  need  to 
adopt  rules  obligating  incimibent  LECs 
to  make  any  formal,  initial  public 
disclosure  of  comprehensive 
information  concerning  their  networks 
to  provide  background  information 
against  which  connecting  carriers  could 
then  evaluate  changes.  In  the  First 
Report  and  Order,  we  have  concluded 
that,  under  section  251(c)(2),  incumbent 
LECs  are  under  an  obUgation  to  provide, 
interconnection  for  purposes  of 
transmitting  and  routing  telephone 
exchange  traffic  alone,  exchange  access 
traffic  alone,  or  both.^o*  Implicit  in  this 
obligation  under  section  251(c)(2)  is  the 
obligation  to  make  available  to 


and  deny  cuitomer  benefits");  U  S  WEST  reply  at 
2-3. 

"'See.  e.g.,  AT4T  comments  at  24-25  (Noting 
that  the  time  periods  from  Computer  in  an  familiar 
to  incumbent  LECs  and  a  one-year  minimum  for 
certain  changes  would  be  sufficient  advance  notice 
to  alternative  LECs);  MO  comments  at  16  (agreeing 
12  months  advance  notice  is  sufficient);  Cox 
commento  at  11  ("The  proposal  in  the  \NPRM\ 
represents  the  minimum  possible  standard  for 
disclosure"). 

»•  Cf.  Phase  n  Order,  2  FCC  Red  at  3087 
("[WJhile  we  believe  enhanced  service  providers 
are  entitled  to  receive  network  information  on  a 
timely  basis,  we  are  also  concerned  that  premature 
disclosure  of  this  information  could  impair  carriers' 
development  efforts  and  inhibit  network 
innovation"). 

«»  Firtt  Report  and  Order  at  section  IV. 


requesting  carriers  information 
indicating  the  location  and  technical 
characteristics  of  incumbent  LEC 
network  facilities.  Accordingly,  actual 
or  potential  competing  service  providers 
needing  this  type  of  baseline 
information  may  request  it  from  the 
incumbent  LEC  under  section  251(c)(2); 
subsequent  changes  .to  this  information 
will  be  addressed  by  the  section 
251(c)(S)  rules  we  adopt  today. 

jV.  Small  Business  Consideratioits 

236.  We  have  considered  the  impact 
of  our  rules  on  small  incumbent  LECs. 
We  agree  with  GVNW  that  many 
network  changes  may  not  require  twelve 
months  advance  disclosure. 
Accordingly,  we  have  provided  for  six 
month,  or  shorter,  notice  periods,  when 
such  changes  can  be  accomplished 
quickly.  In  addition,  we  note  that,  imder 
section  251(f)(1),  certain  small 
incumbent  LECs  are  exempt  fitim  our 
rules  until  (1)  they  receive  a  bona  fide 
request  for  interconnection,  services,  or 
network  elements;  and  (2)  their  state 
commission  determines  that  the  request 
is  not  unduly  economically 
burdensome,  is  technically  feasible,  and 
is  consistent  with  the  relevant  portions 
of  section  254.  In  addition,  certain  small 
incumbent  LECs  may  seek  relief  from 
our  rules  under  section  251(f)(2).5<» 

C.  Relationship  With  Other  Public 
Notice  Requirements  and  Practices. 

1.  Relationship  of  Sections  273(c)(1)  and 
273(c)(4)  With  Section  251(c)(5). 


a.  Background 

237.  Section  273(c)(1)  requires  each 
BOC  to  maintain  and  file  with  the 
Commission  "full  and  complete 
information  with  respect  to  the 
protocols  and  technical  requirements  for 
connection  with  and  use  of  its 
telephone  exchange  facilities,"  in 
accordance  with  Commission  rules.'"'' 
Section  273(c)(4)  obligates  the  BOCs  to 
provide  timely  information  on  the 
planned  deployment  of 
telecommunications  equipment  to 
interconnecting  carriers  providing 
telephone  exchange  service.  *<*  We 
sought  comment  in  the  NPRM  on  the 
relationship  between  these  sections  and 
the  network  disclosure  obligations 
contained  in  section  251(c)(5).»9 


b.  Comments 

238.  Ameritech  states  that  the 
requirements  of  section  251(c)(5) 
"should  be  reconciled  with  |thel  related 
obligations"  set  forth  in  section 
273(c)(1)  and  273(c)(4)."  "o  Bell  AUantic 
suggests  that  sections  251(c)(5)  and 
273(c)(l^  cover  the  same  type  of 
technical  information.'"  Bell  Atlantic 
further  recommends  that  we  find  that 
"timely"  release  of  the  information 
covered  by  section  273(c)(4)  means  that 
the  information  should  be  made 
available  "a  sufficient  time  in  advance 
that  the  competing  service  providers 
may  make  any  necessary  changes  to 
their  networks."  "^  SBC  comments  that 
the  disclosure  obligations  imposed  by 
sections  251(c)(5),  273(c)(1),  and 
273(c)(4)  are  "substantially  similar."'" 
MQ  argues  that  section  273(c)(1) 
imposes  on  the  RBOCs  substantially  the 
same  information  disclosure  obligations 
that  251(c)(5)  imposes  on  the  incumbent 
LECs  in  general,  with  the  exception  that 
273(c)(1)  expliciUy  obligates  the  RBOCs 
to  file  the  information  with  the 
Commission."*  MCI  further  argues  that 
section  273(c)(4)'s  "timely"  disclosure 
requirement  goes  beyond  that  contained 
in  section  251(c)(5).'" 

239.  USTA  suggests  that  "there  is  no 
basis  to  impose  different  requirements 
on  the  BOCs  for  purposes  of  compliance 
with  section  273(c)(1)  than  those  they 
are  required  to  follow  for  section 
251(c)(5).  This  is  in  fact  one  area  in 
which  uniformity  would  provide  a 
benefit  to  the  industry  and  would  be 
administratively  simple.""*  In  contrast, 
the  Rural  Tel.  Coalition  argues  that  the 
requirements  of  section  273  apply  only 
to  the  BOCs  and  "are  not  expected  to 
correlate  with  the  requirements  of 
251(c)(5)  that  apply  to  all  incumbent 
LECs."'"  The  Rural  Tel.  Coalition 
states  that  the  Commission  should 
fashion  fiexible  notice  requirements 
under  these  sections,  recognizing 
differences  in  size,  market  power,  and 
abiUty  to  impact  competing  service 
providers'  operations  that  exist  among 
the  BOCs  and  independent  LECs,  and 
competing  service  providers.""  AT&T 
also  disagrees  with  USTA,  arguing  that 
the  Commission  filing  contemplated  by 
section  273(c)(1)  is  more  detailed  than 


""For  a  discussion  of  the  implications  and 
operation  of  section  2Sl(f).  see  First  Report  and 
Order,  section  Xn. 

»'47  U.S.C  273(cKl).  The  Commission  will 
address  section  273  in  a  separate  rulemaking 
proceeding. 

*"47U.S.C  273(c)(4). 

»»Aff>BMat  para.  193. 


''■o  Ameritech  comraents  at  31. 

" '  Bell  Atlantic  comments  at  12. 

"^Id.  Bell  Atlantic  advocates  the  same 
"reasonable  advance  notice"  standard  for  uae  in 
cormection  with  section  2Sl(c)(S). 

'"  SBC  comments  at  13-14. 

>"Ma  comments  at  19. 

'"Id 

"•USTA  comments  at  13. 

'"  Rural  TeL  Coalition  commenu  at  4. 

»'»M.al4-5. 
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the  disclos*re  mandated  in  section 
251(c)(5)."V 

c  DiscussiQn 

240.  Because  the  BOCs  clearly  meet 
the  1996  Act's  definition  of  an 
"incumbent  LEG."  '^o  the  minimum 
disclosure  J«quirements  of  sectipn 
251(c)(5)  apply  to  the  BOCs.  We  will 
address  tha  specific  implications  of 
section  27^,  including  the  question 
whether  settion  273  imposes  additional 
disclosure  Requirements  on  the  BOCs,  in 
a  separate  Rulemaking  proceeding. 

2.  Relationship  of  Sections  251(a)  and 
251(c)(5)  With  Section  256 

a.  Background 

241.  Seciion  251(a)  sets  forth  general 
duties  of  telecommunications  carriers, 
including  the  duty  to  interconnect 
directly  on  indirectly  with  the  facilities 
and  equipiient  of  other 
telecommunications  carriers,  and  the 
duty  not  t0  install  network  features, 
functions  ir  capabihties  that  do  not 
comply  wih  the  guidelines  and 
standards  Established  pursuant  to 
section  255  "'  and  256.522  Section 
251(c)(5)  sjBts  forth  the  duty  of  all 
incumbeni  LECs  to  provide  reasonable 
public  notice  of  changes  in  the 
information  necessary  for  the 
transmission  and  routing  of  services 
using  the  jnciimbent  LECs  network.'" 
The  goal  af  section  256,  entitled 
"Coordination  for  Interconnectivity."  is 
"to  promote  nondiscriminatory 
accessibility  by  the  broadest  number  of 
users  and  jvendors  of  communications 
products  tnd  services  to  public 
telecommunications  networks  used  to 
provide  telecommunications  service" 
and  defin^  the  Commission's  role  in 
achieving!  this  goaL'^-*  In  the  NPRM.  we 
sought  comment  on  the  relationship  of 
sections  251(a)  and  251(c)(5)  with 
section  236.523 

b.  Comments 

242.  We  received  few  comments  on 
this  issuer  USTA  states  that,  "in 
developing  oversight  procedures  for 
public  tefeconununications  network 
interconnectivity  standards  under 
Section  2p6,  the  Commission  can  assist 
in  alerting  the  industry  to  general  types 
of  techno  logy  changes  which  may  lead 
to  specifi  z  upgrades  or  modifications  by 


individual  carriers."  '^^  In  addition, 
USTA  notes  that  all  telecommunications 
carriers  are  obligated  by  section 
251(a)(2)  to  comply  with  standards 
prescribed  under  sections  255  and  256 
and,  accordingly,  cautions  that  the 
section  256  process  should  be 
conducted  with  carriers'  section 
251(a)(2)  obligations  in  mind.'^'  USTA 
therefore  suggests  the  possibility  that  an 
industry  group  could  develop  a  set  of 
uniform  guidelines  for  use  by  all 
carriers  in  providing  notice  of  changes 
that  could  affect  interconnection  ot 
interoperability.*" 

243.  Ameritech  comments  that  section 
251(c)(5)  is  only  one  part  of  the  overall 
regulatory  structiire  for  coordinating 
network  planning  by  the  industry  and 
facilitating  interconnection  and 
interoperability.529  Based  on  this 
analysis,  Ameritech  argues  that  the 
notification  obligations  section  251(c)(5) 
imposes  should  be  extended  to  all  LECs 
under  section  256.'^ 

c.  Discussion 

244.  Section  251(a)(2)  imposes  a  duty 
on  all  telecommimications  carriers  to 
act  in  ways  that  are  not  inconsistent 
with  any  guidelines  and  standards 
established  imder  section  256.  Section 
251(c)(5)  imposes  network  disclosure 
obligations  on  incumbent  LECs  that  are 
related  to  the  goals  of  section  256, 
inasmuch  as  section  251(c)(5)  sets  forth 
one  specific  procedure  to  promote 
interconnectivity.  We  do  not  decide 
here  whether  compliance  with  section 
251(c)(5)  is  sufficient  to  satisfy  section 
256,  however.  The  Network  Reliability 
and  Interoperability  Council  will 
develop  recommendations  to  the 
Commission  on  the  implementation  of 
section  256.'^'  ^e  intend  to  address 
carrier  and  Commission  obligations 
under  section  256  in  a  future 
rulemaking  proceeding. 

D.  Enforcement  and  Safeguards 

1.  Enforcement  Mechanisms 

a.  Background  and  Comments 

245.  In  the  NPRM,  we  sought 
comment  on  what  enforcement 


"♦  AT»T  bomments  at  24.  reply  at  28. 

»»47  U.s|c.  251(h). 

"'  Section  255.  "AcceM  by  Persons  with 
Disabilities]"  will  be  addressed  in  a  separate 
rulemaking,  proceeding. 

»«47U.a.C  251(a). 

'»47  U.4c  251(cK5). 

»«47  U.$.C  256. 

>2>AfPn^at  para.  193. 


'»  USTA  comments  at  1 3. 

"'W.  at  13-14. 

'»W.at  14. 

'»  Ameritech  comments  at  31. 

"'  At  its  meeting  on  July  15. 1996,  the  Network 
Reliability  and  Interoperability  Council  discussed 
(1)  barriers  to  interconnectivity:  (2)  how  the  FCC 
most  efficiently  can  oversee  network  pUiming  to 
assure  interoperability;  (3)  need  for  standards- 
setting;  and  (4)  the  overall  reliability  of  networks. 
See  Communications  Daily.  June  11. 1996 
(announcing  July  15  meeting);  Public  Notice, 
bfYNEX  CEO  Seidenberg  to  Head  New  Network 
Beliability  and  Interoperability  Council.  1996  WL 
185795  (F.CC  April  18, 1996). 


mechanism,  if  any.  we  should  use  to 
ensure  compliance  with  the  section 
251(c)(5)  public  notice  requirement.'^^ 
Bell  Atlantic,  in  conjunction  with  its 
advocacy  of  a  flexible  disclosure 
standard  based  on  "reasonableness." 
suggests  that  the  Commission  review 
complaints  of  premature 
implementation  on  a  case-by-case  basis 
and,  where  necessary,  issue  cease-and- 
desist  orders.*''  Ameritech  and  GTE 
argue  that  no  specific,  additional 
enforcement  mechanisms  are  necessary, 
because  there  is  no  evidence  that 
existing  industry  practices  are 
producing  network  conflicts  or 
hardships,  or  are  otherwise  not 
working.*'^  U  S  WEST  suggests  that,  if 
carriers  fail  to  make  timely  disclosure, 
additional  enforcement  options  can  be 
considered  in  the  future.''*  In  contrast. 
NCTA  states  that  we  must  adopt 
meaningful  sanctions  to  enforce  our 
new  network  disclosure  rules,  including 
significant  monetary  sanctions 
whenever  a  competitor's  service  is 
disrupted  because  of  an  incumbent 
LECs  failure  to  comply  with  the  notice 
requirements."*  Cox  argues  that  any 
incumbent  LEC  found  to  violate  section 
251(c)(5)'s  disclosure  requirements 
should  be  required  to  inform  all  affected 
customers  of  interconnecting  carriers 
that  the  incumbent  LECs  actions  caused 
any  adverse  effects  attributable  to  the 
improperly  disclosed  network 
changes.*" 

246.  MPS  states  that  the  Commission 
should  adopt  rules  that  would:  (1) 
Require  each  incumbent  LEC  to  respond 
to  (Commission  questions  regarding  the 
information  previously  made  available 
regarding  any  network  changes  within 
the  scope  of  section  251(c)(5),  and  to 
supplement  the  information  if  requested 
by  the  Commission;  (2)  establish  a 
procedure  for  temporarily  blocking  any 
proposed  network  change  until  the 
Commission  has  time  to  investigate  any 
alleged  violations,  with  respect  to  either 
provision  of  notice,  or  the  nature  of  the 
network  change;  and  (3)  allow  the 
(Commission,  for  good  cause,  to  issue  an 
order,  without  prior  notice  or  hearing, 
requiring  an  incumbent  LEC  to  cease 
and  desist  from  making  any  specified 
changes  for  a  period  of  up  to  60  days  to 
permit  Commission  investigation  of 
alleged  violations.*'*  Time  Warner 


'^  NPRM  H  pan.  193. 

"'Bell  Atlantic  comments  at  12. 

'"Ameritech  comments  at  29;  GTE  reply  at  10. 

'M  US  WEST  reply  at  3. 

"«  NCTA  comments  at  12. 

"'Cox  comments  at  12. 

'»N4FS  comments  at  16.  MFS  does  not  explain 
what  type  of  network  change  might  require 
Commission  investigation  or  what  type  or  level  of 
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suggests  that  any  Cailuie  to  comply  with 
the  rules  we  establish  should  be 
addressed  through  our  existing  section 
208  complaint  process. ^^ 

b.  Discussion 

247.  It  is  essential  to  the  development 
of  local  competition  that  incimibent 
LECs  comply  with  the  network 
disclosure  obligations  of  section 
251(c)(5).  Even  if  a  competing  provider 
of  local  exchange  service  had  made 
significant  inroads  into  the  incumbent 
LECs  customer  base,  it  would  have  to 
transmit  a  substantial  number  of  its 
customers'  calls  to  the  incumbent  LECs 
network  for  termination.  If  these  calls 
cannot  be  terminated  reliably, 
customers  will  be  more  reluctant  to  use 
the  competing  provider's  services. 

248.  We  recognize  the  importance  of 
compliance  with  our  network  disclosure 
rules,  and  note -that  many  of  the  specific 
enforcement  sanctions  offered  by 
commenters  may  have  merit.  The 
commenters*  suggestions  indicate  a 
belief  that  the  Commission  should  delay 
or  prohibit  the  implementation  of 
changes  if  we  receive  sufficiently 
credible  allegations  of  notice  violations. 
Our  existing  enforcement  authority 
would  permit  us  to  impose  such  a 
sanction  and  we  will  not  hesitate  to  do 
so  in  appropriate  circumstances.  The 
Conunission,  however,  also  has  a  range 
of  other  penalties  it  could  impose  to 
ensure  inciunbent  LEG  compliance  with 
the  network  disclosure  rules.  The  record 
currently  before  us  does  not  reveal  a 
need  for  us  to  mandate  specific 
enforcement  procedures  in  the  section 
251(c)(5)  context.  Rather,  we  will 
intervene  in  appropriate  ways  if 
necessary  to  ensure  adequate  disclosure 
of  public  notice  information,  should 
sanctions  become  necessary  to 
encourage  full  compliance  with  our 
network  disclosure  rules.5*>  In  addition, 
we  intend  to  explore  how  we  can 
increase  the  efficiency  of  the  current 
section  208  formal  complaint  process  in 
a  separate  rulemaking  proceeding. 

2.  Protection  of  Proprietary  Information, 
Network  and  National  Security 

a.  Backgrotmd  and  Comments 

249.  In  the  NPRM.  we  sought 
comment  on  the  extent  to  which 
safeguards  may  be  necessary  to  ensure 
that  information  regarding  network 
security,  national  security  and  the 
proprietary  interests  of  manufacturers 
and  others  is  not  compromised  by  the 


section  251(c)(5)  network  disclosiue 
process.**' 

250.  BellSouth  states  that,  to  address 
these  concerns,  the  Commission  should 
permit  disclosing  incumbent  LECs  to 
require  the  recipient  of  such 
information  to  execute  a  confidentiaUty 
agreement,  which  could  be  drafted  to 
include  liquidated  damages, 
indemnification,  or  other  appropriate 
remedial  provisions.''*^  In  addition, 
BellSouth  requests  that  the  Commission 
confirm  that  incumbent  LECs  are  not 
obligated  to  disclose  proprietary 
information  of  third  parties,  but  may 
instead  require  competing  service 
providers  to  negotiate  directly  with  the 
third  party  for  access.**^ 

251.  GWW  suggests  that  we  Umit 
inciunbent  LEC  disclosure  only  to 
references  to  industry  and 
manufacturers'  specifications  that  are 
widely  available,  and  to  other 
information  required  to  interconnect  at 
the  interface,  which  would  reduce  the 
amoimt  of  proprietary  or  sensitive 
information  that  would  be  subject  to 
disclosiu«.5*«  In  addition,  GVNW  and 
the  Rural  Tel.  Coalition  state  that  an 
incumbent  LEC  should  not  be  obligated 
to  disclose  the  specific  location  of 
physical  plant  facifities  except  imder 
strict  nondisclosure  agreements,  in 
order  to  preserve  the  LECs  competitive 
position  and  protect  against  potential 
terrorist  disruptions.*** 

252.  Noting  that  the 
telecommimications  equipment  market 
is  competitive.  Nortel  states  that  a 
manufacturer  would  be  seriously 
disadvantaged  if  its  proprietary 
information  were  disclosed  to 
competitors.***  In  addition,  Nortel 
argues  that,  in  such  a  case, 
manufacturers  would  face  substantially 
reduced  incentives  to  develop  advanced 
products.**'  Motorola,  Inc.,  expresses  its 
agreement  with  both  BellSouth  and 
Nortel  ***  and  comments  that  disclosure 
of  proprietary  information  may 
undermine  the  competitive  position  of 
U.S.  manufacturers  in  the  global 
market.**'  Motorola,  Inc.,  also  asks  us  to 
clarify  that  no  disclosure  is  required  of 


allegations  we  should  considered  sufficient  in 
issuing  cease  and  desist  orders. 

"»Time  Warner  comments  at  11. 

'•See,  e.g..  47  U.S.C  154<i).  154(j),  206-209,  218: 
47  CFR  0.91.  0.291. 


*•'  NPRM  at  para.  194. 

'«2  BellSouth  comments  at  5.  See  Illinois 
Commission  comments  at  63. 

^  Id.  at  6. 

**•  GVNW  comments  at  5.  Ameritech  advocates  a 
similar  narrowing  of  the  disclosiire  obligation. 
Ameritech  comments  at  26  n.52. 

»*»  Id.:  Rural  Tel.  Coalition  comments  at  4. 

**  Nortel  comments  at  3;  Motorola,  Inc.  reply  at 
S.  Citing  similar  concerns.  GTE  urges  us  to  strike 
a  balance  between  the  information  necessary  to 
ensure  seamless  interconnection  and  the  protection 
of  proprietary  information.  GTE  comments  at  6. 

*•*  Motorola,  Inc.  comments  at  n.4. 
***  Motorola,  Inc.  reply  at  n.5. 


technical  information  at  "testing"  or 
"trial"  stages,**^  where  typically  a 
carrier  is  evaluating  new  technology  in 
the  field.**' 

253.  Sprint,  in  ex  parte  comments, 
states  that  nondisclosure  agreements 
related  to  the  marketing  of  new  services 
that  will  be  available  from  both  carriers 
may  be  appropriate.**^  Sprint  also  notes, 
however,  that  many  routine  network 
upgrades,  such  as  establishment  of  new 
central  offices,  remote  offices,  or 
tandems,  elimination  of  tandem 
locations,  changes  in  the  incumbent 
LECs  SS  7  network,  and  basic  software 
upgrades,  may  not  require  the  use  of 
nondisclosure  agreements. *''  While 
agreeing  that  network  and  national 
security  issues  deserve  the  highest 
attention,  Teleport  expresses  concern 
that  proprietary  interest  claims  could  be 
used  to  keep  essential  network 
interconnection  information  from 
potential  competitors.*** 

b.  Discussion 

254.  Having  reviewed  the  record,  we 
conclude  that  the  judicious  use  of 
nondisclosure  agreements  will  help 
protect  incentives  to  develop  innovative 
network  improvements,  and  will  also 
protect  against  potential  threats  to  both 
national  and  network  security  by 
limiting  the  flow  of  detailed  information 
concerning  the  operation  of  the  national 
telecommunications  network.*** 
Accordingly,  we  will  permit  the  use  of 
nondisclosure  agreements,  subject  to 
certain  restrictions. 

255.  Incvimbent  LECs  have  a  statutory 
obligation  to  provide  "reasonable  pubUc 
notice  of  changes  in  the  information 
necessary  for  the  transmission  and 
routing  of  services  using  that 
(incumbent  LECs)  facilities  or  network, 
as  well  as  of  any  other  changes  that 
would  affect  the  interopwrabihty  of 
those  facilities  and  networks,"***  as 
defined  in  this  proceeding.  Under 
another  provision  of  the  1996  Act, 
however,  the  BOCs  and  any  entities  that 
they  own  or  otherwise  control  must 
protect  "the  proprietary  information 
submitted  for  procurement  decisions 
from  release  not  sp)ecifically  authorized 
by  the  owner  of  such  information."  **' 
Tlius  a  rule  requiring  a  BOC  to  provide 


"°ld.  at  6. 

»'W. 

'"Ex parte  letter  from  Jay  C  Keithley.  Sprint,  to 
Mr.  William  F.  Caton.  Acting  Secretary,  Federal 
Communications  Commission,  filed  in  CC  Ilocket 
No.  96-98,  lune  26,  1996,  at  2. 

'"Id. 

'"Teleport  comments  at  12. 

"'  Should  these  agreements  prove  inadequate  for 
this  purpose,  we  would  revisit  this  issue. 

"•47  U.S.C  251(c)(5). 

»'47  U.S.C  273(e)(5). 
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change  infbnnation  publicly,  without 
any  provision  for  the  use  of  a 
nondisclosure  agreement,  could  place  a 
BCXZ  in  the  position  of  having  to  choose 
between  cpmpUance  with  the 
Commission's  rule  and  compliance  with 
section  273(e)(5).  We  also  find  that 
requiring  disclosure  to  the  public  of 
competitively  sensitive,  proprietary,  or 
trade  secret  information  without 
allowing  for  the  possible  use  of 
nondisclofure  agreements  would  be 
inconsistent  with  section  251(c)(5)'s 
requirement  that  incumbent  LECs 
provide  "teasonable  public  notice" 
(emphasis  added).  It  would  not  be 
"reasonabie"'  to  require  such  disclosures 
because  they  have  significant 
implicatidns  with  respect  to  network 
and  natioeal  secvirity,  as  well  as  the 
development  of  competition  and 
innovative  network  improvements. 
Accordingly,  we  find  that  section 
251(c)(5)  requires  inciunbent  LECs  to 
provide  notice  of  planned  changes  to 
the  public  sufficient  to  allow  an 
interested  party  to  assess  the  possible 
ramifications  of  the  change  and  evaluate 
whether  it  needs  to  seek  disclosure  of 
additional  information.  The  five 
categories  of  information  disclosure  we 
mandate  here  will  meet  this  standard. 

256.  We  do  not  anticipate  that  the 
minimuni  public  notice  requirements 
we  are  adopting  will  obligate  carriers  to 
disclose  competitively  sensitive, 
proprieta^.  or  trade  secret  information 
in  the  public  arena.  In  addition,  despite 
the  concerns  of  Motorola,  Inc.,  Nortel, 
and  others,  we  do  not  anticipate  that  the 
level  of  iiifonnation  required  by  a 
competidg  service  provider  either  to 
transmit  and  to  route  services,  or  to 
maintain  interoperability  will,  in  the 
ordinary  case,  include  proprietary 
information.  In  the  event  that  sudi 
information  is  required,  however,  an 
incumbent  LECs  public  notice  must 
nevertheless  identify  the  type  of  change 
planned  In  sufficient  detail  to  place 
interested  persons  on  notice  that  they 
may  potentially  be  affected,  and  must 
state  that  the  incumbent  LEG  will  make 
further  information  available  to  persons 
signing  k  nondisclosure  agreement.  We 
believe  that  suitably  fashioned 
nondisclosure  agreements  can 
appropriately  balance  the  competing 
service  provider's  need  for  knowledge  of 
network!  changes  with  the  interests  of 
the  incutnbent  LEG  and  equipment 
manufaqtiirers  in  retaining  control  of 
proprietkry  information. 

257.  Accordingly,  to  the  extent  that 
otherwise  proprietary  or  confidential 
informaiion  of  an  incumbent  LEG  falls 
within  the  scope  of  the  network 
disclosi  re  obligation  of  section 
251(c)(5|,  it  must  be  provided  by  that 


incumbent  LEG  on  a  timely  basis.  If  an 
intercormecting  carrier  or  information 
service  provider  requires  genuinely 
proprietary  information  l)elonging  to  a 
third  party  in  order  to  maintain 
intercoiuiection  and  interoperation  with 
the  incumbent  LEC's  network,  the 
incumbent  LEG  is  permitted  to  refer  the 
competing  service  provider  to  the  owner 
of  the  information  to  negotiate  directly 
for  its  release.  While  the  incumbent  LEG 
might  represent  the  most  expedient 
source  of  the  required  information,  third 
parties  would  be  less  able  to  protect 
themselves  from  misuse  of  their 
proprietary  information  and  preserve 
potential  remedies  if  the  inciunbent  LEG 
were  to  disclose  directly  a  third  party's 
proprietary  information  directly  in 
response  to  a  request. 

258.  We  are  concerned  that  protracted 
negotiation  periods  over  the  terms  of  a 
suitable  nondisclosure  agreement,  or  the 
payment  of  fees  or  royalties,  could 
consume  a  significant  portion  of  a 
competing  service  provider's  notice  ' 
period.  The  rules  we  adopt  today 
require  that,  except  under  short-term 
public  notice  procedures,  an  incumbent 
LEG  must  give  public  notice  of  network 
changes  a  minimimj  of  either  six 
months  or  twelve  months  in  advance  of 
implementation.  We  find  that  these 
periods  will  provide  adequate  notice  to 
interconnecting  carriers  and  information 
service  providers,  to  ensure  that  a  high 
level  of  interconnectivity  and 
interoperability  can  be  maintained 
between  networks.  These  periods, 
however,  are  not  excessive  and  will  not 
allow  excessive  time  for  the  negotiation 
of  the  terms  of  nondisclosure 
agreements.  Because  section  251(c)(5) 
places  an  affirmative  obligation  on  the 
incumbent  LEG  to  ensure  reasonable 
public  notice  of  changes  to  its  network, 
we  require  that  disclosure  of 
information  designated  by  the 
inciunbent  LEG  as  proprietary,  whether 
owned  by  the  incumbent  LEG  or  a  third 
party,  be  accomplished  on  appropriate 
terms  as  soon  as  possible  after  an  actual 
or  potential  competing  service  provider 
msJees  a  request  to  the  information 
owner  for  disclosure.  Specifically,  upon 
receipt  by  the  incumbent  LEG  of  a 
competing  service  provider's  request  for 
disclosure  of  confidential  or  proprietary 
information,  the  applicable  public 
notice  period  will  be  tolled  to  allow  the 
interested  parties  to  agree  on  suitable 
terms  for  a  nondisclosure  agreement. 
This  tolling  is  consistent  with  the 
incumbent  LEG's  public  notice 
obligations  and  will  preserve  the 
competing  service  provider's  ability  to 
implement  required  changes  in  its  own 
network  to  accommodate  those  planned 


by  the  incumbent  LEG.  In  accordance 
with  its  obligation  to  keep  the  public 
notice  information  complete,  accurate, 
and  up-to-date,  the  incumbent  LEG 
must,  if  necessary,  amend  its  public 
notice:  (1)  On  the  date  it  receives  a 
request  &t>m  a  competing  service 
provider  for  disclosure  of  confidential 
or  proprietary  information,  to  state  that 
the  notice  period  is  tolled;  and  (2)  on 
the  date  the  nondisclosure  agreement  is 
finalized,  to  specify  a  new 
implementation  date. 

259.  Given  these  incentives,  we 
conclude  that  it  is  unnecessary  either  to 
adopt  a  precise  definition  of 
"competitively  sensitive"  or 
"proprietary"  information,  or  to 
mandate  the  terms  of  nondisclosure 
agreements.  The  Computer  III  rules. 
upon  which  we  have  modeled  the 
disclosure  timetable  for  use  in  the 
section  251(c)(5)  context,  explicitly 
permit  the  use  of  nondisclosure 
agreements  in  connection  with  carrier 
disclosure  of  planned  changes  to  the 
enhanced  services  industry  at  the 
"make/buy"  point."*  In  that  proceeding 
also,  the  Oammission  explicitly  rejected 
requests  to  prescribe  a  specific  type  of 
agreement,  instead  holding  that: 

we  do  not  think  it  necessary  or  helpful  for 
us  to  dictate  the  terms  of  these  private 
agreements.  Nondisclosure  agreements  are 
widely  used  in  telecommunications,  as  well 
as  in  other  fields.  We  believe  it  beUer  to  leave 
the  exact  specifications  of  the  terms  of  such 
agreement  to  the  parties.  We  would  of  course 
be  prepared  to  intervene  should  parties  bring 
to  our  attention  evidence  of  noncompliance 
with  the  requirements  established  in  this 
proceeding."' 

Although  we  recognize  that  legitimate 
concerns  exist  regarding  the  security  of 
proprietary  information,  the  potential 
exists  for  some  incumbent  LEGs  to  use 
such  concerns  as  either  a  shield  against 
the  entry  of  competitors  into  their 
markets,  or  a  sword  to  hamper  the 
competitor's  business  operations.  We 
emphasize  that  incumbent  LEGs  are 
required  to  provide  adequate  access  to 
even  proprietary  information  if  a 
competing  service  provider  needs  that 
information  to  make  adjustments  to  its 
network  to  maintain  interconnection 
and  interoperation. 

260.  We  agree  with  Motorola,  Inc., 
that  market  and  technical  trials  are  not 
subject  to  disclosure  under  section 
251(c)(5).  Trials  are  not  considered 
regular  service  and,  because  the  validity 
of  the  incumbent  LEG's  trial  results 
rests,  in  part,  on  successful 
intercoimection.  the  incumbent  LEG  has 
sufficient  incentives  ensure  that 
competing  service  providers  receive 


'»  Phase  n  Order.  2  FCC  Red  at  3092. 
"»W.  at  3092-93. 
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adequate  information.  Notice  of  trials 
may  be  given,  as  needed,  on  a  private, 
contractual  basis. 

V.  Numbering  Administration 

261.  The  Commission  has  repeatedly 
recognized  that  access  to  telephone 
niunbering  resources  is  crucial  for 
entities  wanting  to  provide 
telecommunications  services  because 
telephone  niunbers  are  the  means  by 
which  telecommunications  users  gain 
access  to  and  benefit  from  the  public 
switched  telephone  network. *»  In 
enacting  the  1996  Act.  Congress  also 
recognized  that  ensuring  fair  and 
impartial  access  to  numbering  resoiut^s 
is  a  critical  component  of  encouraging  a 
robustly  competitive 
telecommunications  market  in  the 
United  States.  Congress  has  required  the 
Commission  to  designate  an  impartial 
administrator  of  telecommunications 
numbering  and  has  conferred  upon  the 
Commission  exclusive  jurisdiction  over 
those  portions  of  the  North  American 
Numbering  Plan  (NANP)  that  pertain  to 
the  United  States.**' 

A.  Designation  of  an  Impartial  Number 
Administrator 

1.  Background 

262.  Section  251(e)(1)  requires  the 
Commission  to  "create  or  designate  one 
or  more  impartial  entities  to  administer 
telecommuinications  numbering  and  to 
make  such  numbers  available  on  an 
equitable  basis."  5*2  In  the  NPRM,  we 
tentatively  concluded  that  action  taken 
by  the  Commission  in  its  July  1995 
NANP  Order  satisfied  this 
requirement,5*3  in  that  Order,  the 
Commission  directed  that  functions 
associated  with  NANP  administration 
be  transferred  to  a  new  administrator  of 
the  NANP,  unaligned  with  any 
particular  segment  of  the 
telecommimications  industry.  In  the 
NPRM,  we  sought  comment  on  whether 
this  action  satisfied  the  section  251(e)(1) 
requirement  that  we  designate  an 
impartial  administrator. 


2.  Comments 

263.  There  is  nearly  unanimous 
agreement  that  action  taken  by  the 
Commission  in  the  NANP  Order 
satisfies  the  requirement  of  Section 
251(e)(l).5«4  GTE  states  that  the  NANP 
Order  "will  ensure  that  numbering 
mechanisms  are  applied  in  a  carrier- 
neutral  fashion,  consistent  with  the 
objectives  of  the  1996  Act."  5"  Parties, 
contending  that  number  administration 
now  performed  by  Bellcore  potentially 
disadvantages  non-BOC  providers  of 
telecommunications  services  by  delay  or 
denial  of  numbering  resources  to  them, 
nevertheless  urge  the  Commission  to 
move  quickly  to  implement  the  NANP 
Order  fully.'*'  Moreover,  some  argue 
that  to  give  the  NANP  Order  hill  effect, 
the  North  American  Numbering  Council 
(NANC)  must  be  convened  promptly.^*' 
CTIA  states  that  until  that  time, 
"contentious  numbering  issues  will 
either  go  unresolved,  leading  to 
additional  pressure  on  already  burdened 
numbering  resoiuces.  or  these  issues 
will  be  resolved  by  the  remnant  of  a 
monopoly  era  system." ***  One 
commenter.  Beehive,  argues  that  the 
NANP  Order  does  not  meet  the 
requirements  of  section  251(e)(1) 
because  it  does  not  address  toll  free 
niunber  administration.*" 

3.  Discussion 

264.  We  conclude  that  the  action 
taken  in  the  NANP  Order  satisfies  the 
section  251(e)(1)  requirement  that  the 
Commission  create  or  designate  an 
impartial  numbering  administrator.  The 
NANP  Order  requires  that  functions 
associated  with  NANP  administration 
be  transferred  to  a  new  NANP 
administrator.  In  the  NANP  Order,  the 
Commission  articulated  its  intention  to 
undertake  the  necessary  procediu^l 
steps  to  create  the  NANC."" 
Additionally,  it  directed  the  NANC  to 
select  as  NANP  administrator  an 
independent,  nongovernment  entity  that 
is  not  closely  associated  with  any    - 


""See  Administration  of  the  North  Americxin 
Numbering  Plan,  CC  Docket  No.  92-237.  Report  and 
Order,  11  FCC  Red  2588,  2591  (1995)  (NANP  Older] 
60  FR  38737  Quly  28. 1995). 

*"47U.S.C  251(e)(1). 
<      ^Id. 

^  See  NANP  Order.  The  NANP  Order  was 
initiated  in  response  to  Bellcore's  stated  desire  to 
relinquish  iu  role  as  NANP  administrator.  See 
Letter  from  G.  Heilmeier.  President  and  CEO, 
Bellcore  to  the  Commission  (August  19, 1993). 
Bellcore,  however,  will  continue  performing  its 
NANP  Administration  functions  until  those 
functions  are  transferred  to  a  new  NANP 
administrator  pursuant  to  the  NANP  Order. 


"'See,  e.g..  Ameritech  comments  at  22;  District 
of  Columbia  Commission  conunents  at  i;  GCI 
comments  at  5;  NYNEX  comments  at  18;  AT4T 
reply  at  2-3. 

>"  See.  e.g.,  GTE  reply  at  34. 

"•See,  e.g.,  CTIA  comments  at  4;  MQ  comments 
at  10. 

'"See.  e.g.,  AT4T  comments  at  11.  The  North 
American  Numbering  Council  (NANC)  is  a  Federal 
Advisory  Committee  created  for  the  purpose  of 
addressing  and  advising  the  Commission  on  policy 
matters  relating  to  administration  of  the  NANP. 
NANC  will  provide  the  Commission  advice  reached 
through  consensus  to  foster  efficient  and  impartial 
number  administration. 

«•  See.  e.g..  CTIA  commenu  at  4. 

>* Beehive  comments  at  2-4. 

"ONANP  Order,  1 1  FCC  Red  at  2608. 


particular  industry  segment.'^'  These 
actions  satisfy  section  251(e)(1). 

265.  Commenters'  arguments  that  we 
have  not  fulfilled  our  duty  pursuant  to 
section  251(e)(1)  because  the  NANC  has 
not  been  convened  and  has  not  selected 
a  new  NANP  administrator  are  not 
persuasive.  In  the  NANP  Order,  we 
required  that  there  be  a  new,  impartial 
number  administrator  and  estabhshed 
the  model  for  how  that  administrator 
will  be  chosen.  We  thus  have  taken 
"action  necessary  to  establish 
regulations"  leading  to  the  designation 
of  an  impartial  number  administrator  as 
required  by  section  251(e)(1). 

266.  We  disagree  with  Beehive's 
contention  that  the  NANP  Order  does 
not  meet  the  requirements  of  section 
251(e)(1)  because  it  does  not  address  toll 
free  number  administration.  In  the 
NANP  Order,  we  directed  the  NANC  to 
provide  recommendations  on  the 
following  question:  "What  number 
resources,  beyond  those  currently 
administered  by  the  NANP 
Administrator  should  the  NANP 
Administrator  administer?"'^  Our 
purpose  in  directing  NANC  to  address 
this  question  was  to  develop  a  record 
with  respect  to  commenters'  suggestions 
that  the  new  administrator  assume 
additional  responsibilities  beyond  those 
of  the  current  NANP  administrator,  if 
necessary,  to  facilitate  competition  in 
telecommunications  services.  By  asking 
this  question  and  seeking 
recommendations  from  ti\e  NANC,  we 
set  into  motion  a  process  designed  to 
foster  competition  in  all 
telecommunications  services,  including 
toll  free,  through  neutral  numbering 
administration.  While  the  NANP  Order 
outlines  broad  objectives  for  number 
administration  for  all 
telecommunications  services,  the 
specific  details  of  implementation  for 
toll  free  services  are  addressed  in  the 
ongoing  toll  ft«e  proceeding,  (X  Docket 
No.  95-155. 

B.  Delegation  of  Numbering 
Administration  Functions 

267.  In  this  section,  we  address  the 
role  of  state  public  utility  commissions 
in  numbering  administration.  We 
authorize  states  to  perform  the  task  of 
implementing  new  area  codes  subject  to 
our  numbering  administration 
guidelines  contained  in  the  Ameritech 
Order  and  further  clarified  in  this  Order. 
We  also  incorporate  the  petition  for 
declaratory  ruling,  the  application  for 
review,  and  the  record  in  that 
proceeding  and  address  the  Texas 
Commission's  pleadings  regarding  its 


"';rf.  at  2610.  2614.  2617. 
*"W.at2610. 
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plan  for  area  code  relief  in  Dallas  and 
Houston  whicii  includes  wireless 
overlays.  IWe  view  prompt  examination 
of  the  Teias  Commission's  plan  as 
necessary  because  the  area  codes 
currently  assigned  to  these  cities  have 
already  reached  exhaust."' 

1.  Delegation  of  Matters  Related  to 
Implementation  of  New  Area  Codes 

a.  Background 

268.  S*Aion  251(e)(1)  confers  upon 
the  Commission  "exclusive  jurisdiction 
over  those  portions  of  the  North 
Americas  Nimibering  Plan  that  pertain 
to  the  Uriited  States,"  but  states  that 
"(n)othing  in  this  paragraph  shall 
preclude  the  Commission  &x>m 
delegatiilg  to  state  commissions  or  other 
entities  all  or  any  portion  of  such 
jurisdiction. "  "■•  In  response  to  this 
provision,  the  Commission  tentatively 
concluded  in  the  NPRM  that  it  should 
authorize  state  commissions  to  address 
matters  involving  the  implementation  of 
new  area  codes  so  long  as  they  act 
consisteiitly  with  the  Commission's 
numberibg  administration  guidelines."' 

b.  Comn)ents 

269.  Most  parties  contend  that  the 
Commission  should  "retain  (its)  plenary 
authority  over  all  facets  of  (numbering) 
administration  with  delegation  to  states 
of  only  certain  limited  functions.""* 
PageNet  urges  that  any  delegation 
"should]  be  clearly  defined  as  to  scope, 
review  standards,  and  decision  time 
limits.""^  Similarly,  Time  Warner 
recommpnds  that  any  such  delegation 
be  acco*iplished  in  conformity  with  the 
Commission's  guidelines."*  Bell 
AtlantiG/NYNEX  Mobile,  while  stating 
that  stages  may  be  in  the  best  position 
to  impliment  area  code  relief  tailored  to 
the  parucular  needs  of  their  residents, 
warns  that  the  Commission  must 
intervete  promptly  when  any  state 
"departs  from  federal  numbering 


»"  Area  code  exhaust  occurs  when  nearly  all  of 
the  NXXain  a  given  numbering  plan  area  (NPA) 
have  been  consumed.  Area  code  exhaust  is  a  subset 
of  number  exhaust,  which  describes  the  situation  in 
which  numbers  used  for  any  purpose  to  support 
telecommunications  services  are  consumed.  NPAs 
are  known  conunonly  as  area  codes.  The  second 
three  digits  of  a  telephone  number  are  known  as  the 
NXX  code  or  Central  Office  code  (CO  code) . 
Typically  there  are  792  NXX  codes  available  for 
assignment  in  an  area  code  (every  possible 
combination  of  three  digits  excluding  numbers 
beginning  with  a  0  or  1  and  numbers  ending  with 

"*47  til.S.C  251(e)(1). 

'"NPI^Mat  para.  256. 

'T«  ALTS  commenu  at  8;  See  also  Frontier 
comments  at  5:  GQ  comments  at  5:  Indiana 
Commis«ion  Staff  comments  at  3;  NYNEX 
commenU  at  18. 

I'n  PageNet  comments  at  6. 

'^  Tin  «  Warner  comments  at  IS. 


policies  prohibiting  discrimination 
against  any  type  of  carrier."  '"" 

270.  While  some  commenters  argue 
that  the  Ameritech  Order  strikes  a 
"proper  jurisdictional  balance," 
permitting  state  commissions  to  make 
initial  determinations  regarding  area 
code  administration,  subject  to 
Commission  review,"  others  request 
further  clarification  of  the  federal  and 
state  role  in  numbering.**"  The  Texas 
Commission  specifically  requests  that 
the  "FCC  clarify  the  states'  roles  in 
number  administration  by  expanding  on 
statements  in  the  Ameritech  Order  and 
elsewhere  regarding  the  balance  of 
authority  between  the  FCC  and  the 
states.""' 

c.  Discussion 

271.  We  retain  our  authority  to  set 
policy  with  respect  to  all  facets  of 
numbering  administration  in  the  United 
States.  By  retaining  authority  to  set 
broad  policy  on  numbering 
administration  matters,  we  preserve  our 
ability  to  act  flexibly  and  expeditiously 
on  broad  policy  issues  and  to  resolve 
any  dispute  related  to  numbering 
administration  pursuant  to  the  1996 
Act.  While  we  retain  this  authority,  we 
note  that  the  numbering  administration 
model  established  in  the  NANP  Order 
will  allow  interested  parties  to 
contribute  to  important  policy 
recommendations. 

272.  We  authorize  the  states  to  resolve 
matters  involving  the  implementation  of 
new  area  codes.  State  commissions  are 
uniquely  positioned  to  understand  local 
conditions  and  what  effect  new  area 
codes  will  have  on  those  conditions. 
Each  state's  implementation  method  is, 
of  course,  subject  to  our  guidelines  for 
numbering  administration,  including 
the  guidelines  enimierated  in  the 
Ameritech  Order  and  in  this  Order  as 
detailed  below.  We  note  that  this 
authorization  for  states  to  resolve 
matters  involving  implementation  of 
new  area  codes  is  effective  immediately. 
Because  of  the  need  to  avoid  disruption 
in  mmnbering  administration,  there  is 
good  cause  for  this  action  pursuant  to  5 
U.S.C.553(d)(3).  Some  states  have 
implemented  new  area  codes  prior  to 
our  release  of  this  order.  We  ratify  their 
actions  insofar  as  they  are  consistent 
with  these  guidelines. 


J^Bell  Atlantic/NYNEX  Mobile  reply  at  2. 

3*0  See  Ameritech  Order.  10  FCC  Red  4596.  60  FR 
19255  (January  23.  1995).  See.  e.g..  ATftT  reply  at 
7:  Bell  Atlantic  comments  at  9;  Pennsylvania 
Commission  comments  at  5;  ACSI  conmients  at  12. 

3"  Texas  Commission  comments  at  6. 


2.  Area  Code  Implementation 
Guidelines 

a.  Background 

273.  When  almost  all  of  the  central 
office  (CO)  codes  in  an  area  code  are 
consumed,  a  new  area  code  must  be 
assigned  to  relieve  the  xmmet  demand 
for  telephone  numbers.  Prior  to  the 
enactment  of  the  1996  Act,  state 
commissions  approved  plans  developed 
and  proposed  by  the  LECs,  as  CO  code 
administr.itors,  for  implementing  new 
area  codes.  New  area  codes  can  be 
implemented  in  three  ways. 
Traditionally,  states  have  preferred  to 
implement  new  area  codes  through  a 
geographic  split,  in  which  the 
geographic  area  using  an  existing  area 
code  is  split  into  two  parts,  and  roughly 
half  of  the  telephone  customers 
continue  to  be  served  through  the 
existing  area  code  and  half  must  change 
to  a  new  area  code.  States  can,  however, 
simply  require  a  rearrangement  of 
existing  area  code  boundaries  to 
accommodate  local  needs.  The  third 
method  available  to  them  is  called  an 
area  code  overlay,  in  which  the  new 
area  code  covers  the  same  geographic 
area  as  an  existing  area  code;  customers 
in  that  area  may  thus  be  served  through 
either  code. 

274.  In  the  Ameritech  Order,  the 
Commission  recognized  the  states'  role 
in  area  code  relief,  attempted  to  clarify 
the  balance  of  jurisdiction  over 
numbering  administration  between  the 
Commission  and  the  states,  and 
enumerated  guidelines  governing 
number  administration.  Additionally, 
the  Ameritech  Order  declared  that 
Ameritech's  proposed  wireless-only 
area  code  overlay  would  be 
unreasonably  discriminatory  and  anti- 
competitive in  violation  of  the 
Commission's  guidelines  and  the 
Communications  Act  of  1934.  The 
NPRM  sought  comment  on  whether  the 
Commission  should  reassess  the 
jurisdictional  balance  between  the 
Commission  and  the  states  that  was 
crafted  in  the  Ameritech  Order  in  light 
of  Congress'  grant  to  the  Commission  of 
exclusive  jurisdiction  over  numbering 
administration,  with  permission  to 
assign  to  the  states  any  portion  of  that 
authority .5*2  The  NPiiM  also  sought 
comment  on  what  action  the 
Commission  should  take  when  a  state 
appears  to  be  acting  inconsistently  vrith 
the  Commission's  numbering 
administration  guidelines.**' 


«  See  47  U.S.C  251(eMl). 
>"NPRMat  para.  257. 
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b.  Comments 

275.  Several  commenters  request  that 
we  clarify  the  Ameritech  Order  to 
prohibit  service-specific  overlays.**^ 
Others  request  clarification  about  all 
area  code  overlays,  not  just  service- 
specific  overlays.  NCTA,  for  example, 
argues  that  all  overlays  deter  the 
development  of  local  competition.  If 
competitors  are  relegated  to  new  area 
codes,  it  says,  potential  customers  will 
be  forced  to  change  their  telephone 
niunbers  to  obtain  service  fix)m 
competitors.'"  NCTA  adds  that  a 
customer  is  unlikely  to  trade  a  familiar 
code  for  a  number  that  may  appear  to 
involve  a  toll  charge,  or  to  purchase 
additional  lines  from  a  competitor  if 
those  lines  receive  a  different  area  code 
than  other  lines  in  their  home  or 
business."*  Customers  who  do  change 
to  competing  LECs,  it  claims,  will  have 
to  dial  ten  or  eleven  digits  to  place  local 
calls  to  incumbent  LEG  customers  in  the 
same  local  calling  area.  By  contrast, 
NCTA  maintains  that  incumbent  LEC 
customers  will  be  able  to  reach  most 
other  local  customers  through 
traditional  seven-digit  dialing.*"  Sprint 
agrees  that  all  overlays  are  anti- 
competitive and  argues  that  the  industry 
should  adopt  a  geographic  split 
approach.588 

276.  MCI  urges  the  Commission  to 
allow  an  overlay  only  when  it  is  the 
only  practical  alternative,  and  suggests 
that  such  circumstances  might  include: 

(a)  Exhaust  in  a  small  metropolitan  area; 

(b)  multiple  nearly-simultaneous  area 
code  exhausts;  or  (c)  when  exhaust  is  so 
imminent  that  a  split  cannot  be 
implemented  quickly  enough.'^' 
Numerous  commenters  suggest  that  the 
Commission  should  clarify  the 
Ameritech  Order  by  imposing 
conditions  on  the  adoption  of  area  code 
overlays.»»  Suggested  conditions 
include:  (a)  Mandatory  ten-digit  dialing 
for  all  calls  within  the  overlay  area;  5" 
(b)  permanent  service  provider  local 
number  portability;  »2  and  (c)  the 


•"See,  e.g..  Cox  comments  at  6  n.ll;  PageNet 
comments  at  23;  SBC  comments  at  11;  WinStar 
reply  at  16;  Vanguard  reply  at  S. 

»»  NCTA  comments  at  9. 

"''  Id.  See  also  MFS  comments  at  8-^ 

»"  Sprint  reply  at  1 3.  See  also  Cox  reply  at  3-5; 
MQ  comments  at  11;  WinStar  reply  at  17. 

'"'MCI  comments  at  12; 

"°See,  e.g..  Cox  comments  at  5. 6  n.l2;  MFS 
comments  at  8-9;  California  Commission  comments 
at  8;  MQ  comments  at  12-14;  NCTA  comments  at 
10;  WinStar  reply  at  17. 

"'  See,  e.g.,  MFS  comments  at  8-9;  California 
Commission  comments  at  8;  MCI  comments  at  12- 
13;  WinStar  reply  at  17:  PageNet  comments  at  8. 

»»  See,  e.g.,  MFS  comments  at  8-9;  Cox 
comments  at  5;  California  Commission  comments  at 
8;  MQ  conunents  at  12-14  (overlays  should  be 


reservation  for  each  competing  LEC 
authorized  to  operate  within  a 
numbering  plan  area  (NPA)  of  at  least 
one  NXX  code  from  the  original  area 
code.593 

277.  Cox  asserts  that  area  code 
overlays  should  be  prohibited  until  the 
competitive  concerns  they  raise  are 
addressed  by  the  implementation  of 
number  portability.'**  Similarly, 
PageNet  asserts  that  number  portability 
may  render  the  concept  of  an  area  code 
meaningless;  once  location  portability  is 
feasible,  numbers  will  be  ported  from 
one  area  code  to  another. ''5  When  this 
happens,  it  says,  public  preference  for  a 
particular  area  code  will  disappear.*** 

278.  In  the  view  of  some,  the 
Ameritech  Order  does  not  prohibit  all 
area  code  overlays  and  they  request 
clarification  that  overlays  are  an 
appropriate  response  to  area  code 
exhaust.597  in  Bell  Atlantic/NYNEX 
Mobile's  view,  for  example,  the 
Commission  should  not  prohibit  - 
overlays  when  they  may  be  the  best 
solution  to  area  code  exhaust.*'*  PacTel 
agrees  that  overlays  are  valuable  and,  in 
some  metropohtan  areas,  are  preferable 
to  geographic  splits  because:  (1) 
Overlays  do  not  require  existing 
customers  to  change  their  numbers;  (2) 
overlays  maintain  existing  communities 
of  interest  in  their  existing  geographical 
area  code  boundaries;  (3)  overlays  do 
not  change  the  boundaries  of  existing 
area  codes;  and  (4)  overlays  take  less 
time  to  implement  than  a  split.»9  These 
are  significant  considerations  for  states 
facing  number  exhaust  at  an  accelerated 
pace,  it  says.*°° 

279.  According  to  some  commenters. 
issues  pertaining  to  area  code  relief 
plans  should  be  addressed  in  the  first 
instance  by  state  commissions,  with  the 
imderstanding  that  the  Commission  can 
intervene  if  necessary.^"  Similarly,  the 
Texas  Commission  argues  that  the 
Ameritech  Order  can  and  should  be 


conditioned  upon  the  substantial  mitigation  of  the 
cost  of  interim  local  number  portability  to 
competing  LECs  pending  the  implementation  of 
permanent  local  number  portability);  NCTA 
comments  at  10;  WinStar  reply  at  17. 

»'  See,  e.g.,  MFS  comments  at  8^9;  MQ 
commenU  at  12-13  [all  remaining  NXXs  in  the  old 
NPA  should  be  assigned  to  competitors). 

^'^Cox  conunents  at  3-4. 

•"The  term  "port"  means  the  transfer  of  a 
telephone  numher  from  one  carrier's  switch  to 
another  carrier's  switch,  which  enables  a  customer 
to  retain  his  or  her  number  when  transferring  from 
one  carrier  to  another.  See  Number  Portability 
Order  at  n.32. 

»*  PageNet  reply  at  4. 

«"See.  e.g..  Bell  Atlantic/NYNEX  Mobile  reply  at 
4-6;  BellSouth  comments  at  20. 

''•Bell  Atlantic/NYNEX  Mobile  reply  at  4-6. 

'»»  PacTel  reply  at  31-32. 

«»Id. 

«"  See,  e.g.,  NYNEX  reply  at  12;  GTE  reply  at  34. 


interpreted  to  allow  for  "innovative" 
means  of  area  code  relief  crafted  to 
balance  the  interests,  benefits,  and 
burdens  for  all  interested  parties. 
Should  the  Commission  determine  that 
the  Ameritech  Order  does  not  permit 
such  an  int«pretation,  the  Texas 
Commission  requests  that  the  Ameritech 
Order  be  overruled. «*2  By  contrast. 
Vanguard  warns  against  allowing  states 
too  much  latitude  in  interpreting  the 
Ameritech  Order.  It  argues  that,  if  the 
Commission  does  not  set  boundaries  for 
state  action,  the  Commission's 
procompetitive  objectives  will  remain 
unrealized  as  state  regulators  deprive 
Commission  initiatives  of  their  effect.*^' 

280.  Bell  Atlantic/NYNEX  Mobile 
states  that,  if  states  act  inconsistently 
with  Commission  guidance  on 
numbering  policies,  the  Commission 
should  intervene  promptly.****  The 
District  of  Columbia  Commission  urges 
that  "on  a  showing  that  a  particular 
state  is  acting  in  violation  of  FCC 
guidelines,  the  FCC  may  revoke  its 
delegation  of  jurisdiction  to  that 
state." *«*  PageNet  says  the  Commission 
should  impose  a  strict  time  limit  on 
state  commission  review  of  relief 
plans.****  Sprint  advises  that  any  party 
"retains  the  right  to  appeal  any 
detrimental  state  commission  mandate 
to  the  FCC,  and  *  •  *  the  FCC  will  act 
promptly  on  such  appeals."  ""^ 

c.  Discussion 

281.  In  this  Order,  we  are  authorizing 
the  states  to  continue  the  task  of 
overseeing  the  introduction  of  new  area 
codes  subject  to  the  Commission's 
numbering  administration  guidelines.*** 
We  are  reiterating  the  guidelines 
enumerated  in  the  Ameritech  Order  and 
clarifying  the  Ameritech  Order  to 
prohibit  all  service-specific  or 
technology-specific  overlays,  and  to 
impose  conditions  on  the  adoption  of  an 
all-services  overlay.  Existing 
Commission  guidelines,  which  were 
originally  enumerated  in  the  Ameritech 
Order,  state  that  numbering 
administration  should:  (1)  Seek  to 
facilitate  entry  into  the  communications 
marketplace  by  making  numbering 
resources  available  on  an  efficient  and 
timely  basis;  (2)  not  unduly  favor  or 
disadvantage  any  particular  industry 
segment  or  group  of  consumers;  and  (3) 


•"  Texas  Conunission  comments  at  5.  See  our 
discussion  below  at  paras.  294-295  for  the  Texas 
Commission's  proposed  means  of  area^ode  relieL 

«"  Vanguard  comments  at  3-4. 

•""Bell  Atlantic/NYNEX  Mobile  reply  at  2. 

*"  District  of  Columbia  Commission  comments  at 
2. 

•"PageNet  comments  at  7-8. 
•"'Sprint  comments  at  15. 
*■  See  para.  272,  supra. 
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not  unduly  ft  vor  one  technology  over 
another.«»  The  Commission's 
conclusion  iti  the  Ameritech  Order  that 
Ameritech's  proposed  wireless-only 
overlay  planj  would  be  unreasonably 
discriminatory  and  anticompetitive  in 
violation  of  lections  201(b)  and  202(a) 
of  the  Communications  Act  of  1934  has 
also  provided  guidance  to  local  central 
office  code  administrators  and  state 
commissions  implementing  area  code 
relief.*'"  We  find  that  the  guidelines  and 
the  ^sonii^  enumerated  in  that 
decision  shduld  continue  to  guide  the 
states  and  other  entities  participating  in 
the  administration  of  numbers  because 
these  guidelines  are  consistent  with 
Congress'  intent  to  encourage  vigorous 
competition  in  the  telecommunications 
marketplace.  In  addition,  we  codify  in 
this  Order  the  directives  of  the  NANP 
Order  that  ansure  fair  uid  impartial 
numbering  administration.*' ' 

282.  We  disagree  with  the  suggestion 
of  some  parties  that  we  prohibit  or 
severely  restrict  the  states'  right  to 
choose  oveflay  plans.  For  example, 
PageNet  ur^es  the  Commission  to 
impose  specific  time  constraints  on 
states  and  to  require  default  area  code 
plans  if  stales  do  not  take  action  within 
those  time  constraints.  Such  restrictions 
would  not  be  consistent  with  our  dual 
objectives  of  encouraging  competition 
through  fair  numbering  administration 
while  at  th^  same  time  delegating  to  the 
states  the  right  to  implement  area  codes. 

283.  As  we  note  above,  states  are 
uniquely  situated  to  determine  what 
type  of  area  code  rtlief  is  best  suited  to 
local  drcu^nstances.  Certain  localities 
may  have  ^innunstances  that  would 
support  the  use  of  area  code  overlays. 
Most  significantly,  area  code  overlays 
do  not  reqi^ire  any  existing  customers  to 
change  their  telephone  nimiber,  in 
contrast  to  geographic  spUts. 
Additionally,  in  some  metropolitan 
areas  continuously  splitting  area  codes 
will  resultjin  area  codes  not  covering 
even  singl^  neighborhoods,  a  situation 
that  can  oily  be  avoided  by 
implementing  overlays.  Finally,  area 
code  overlays  can  be  implemented 
quickly.  States  may  make  decisions 
regarding  the  relative  merits  of  area 
code  splits  and  overlays  so  long  as  they 
act  consistently  with  the  Commission's 
guideline^.  We  emphasize  that  the 


'o'Amerit^b  Order.  10  FCC  Red  at  4604. 

•'»W.  at  4^08.  4610-12. 

•' '  See  generally  NANP  Order.  Although  we 
reaolve  specific  issues  relating  to  area  code 
implementation  in  this  Order,  many  other 
important  n»mbering  administration  issues  will  be 
addressed  in  other  proceedings.  For  example,  the 
use  of  Nil  cfades,  (e.g..  211.  311,  411,  511, 611,  711 
811. 911)  wll  be  addressed  in  The  Use  of  Nil 
Codes  and  Other  Abbreviated  Dialing 
Anangemeitts.  CC  Docket  No.  92-105. 


burdens  created  by  area  code  overlays 
will  be  greatest  during  the  transition  to 
a  competitive  marketplace.  As 
competition  in  telecommunications 
services  takes  root,  consumers  will 
become  more  accustomed  to  ten-digit 
dialing  and  to  area  code  overlays  and 
the  states  will  face  less  resistance  in 
their  efforts  to  implement  new  area 
codes  than  they  will  in  the  near  term. 
284.  Nevertheless,  we  find  that  it  is 
necessary  to  clarify  the  Commission's 
numbering  administration  guidelines  as 
they  apply  to  area  code  relief.  Recent 
action  taken  by  the  Texas  Commission 
has  demonstrated  that  state 
commissions  might  interpret  oiu" 
existing  guidelines  in  a  manner  that  is 
inconsistent  with  those  guidelines.*' ^ 
Thus,  while  we  conclude  that 
geographic  area  code  splits  and 
boimdary  realignments  are 
presumptively  consistent  with  the 
Commission's  numbering 
administration  guidelines,  we  clarify 
our  guidelines  with  respect  to  how  area 
code  overlays  can  be  lawfully 
implemented. 

285.  First,  we  conclude  that  any 
overlay  that  would  segregate  only 
particular  types  of  telecommunications 
services  or  particular  types  of 
telecommunications  tedmologies  in 
discrete  area  codes  would  be 
unreasonably  discriminatory  and  would 
unduly  inhibit  competition.  We 
therefore  clarify  the  Ameritech  Order  by 
expUcitly  prohibiting  all  service-specific 
or  technology-specific  area  code 
overlays  because  every  service-specific 
or  technology-specific  overlay  plan 
would  exclude  certain  carriers  or 
services  from  the  existing  area  code  and 
segregate  them  in  a  new  area  code. 
Among  other  things,  the 
implementation  of  a  service  or 
technology-specific  overlay  requires  that 
only  existing  customers  of.  or  customers 
changing  to,  that  service  or  technology 
change  their  numbers.  Exclusion  and 
segregation  were  specific  elements  of 
Ameritech's  proposed  plan,  each  of 
which  the  Commission  held  violated  the 
Communications  Act  of  193.4. 

286.  To  ensure  that  competitors, 
including  small  entities,  do  not  suffer 
competitive  disadvantages,  we  also 
conclude  that,  if  a  state  commission 
chooses  to  implement  an  all-services 
area  code  overlay,  it  may  do  so  subject 
to  two  conditions.  Specifically,  we  will 
permit  all-services  overlay  plans  only 
when  they  include:  (1)  Mandatory  10- 
digit  local  dialing  by  all  customers 


between  and  within  area  codes  in  the 
area  covered  by  the  new  code;  and  (2) 
availability  to  every  existing 
telecommunications  carrier,  including 
CMRS  providers,  authorized  to  provide 
telephone  exchange  service,  exchange 
access,  or  paging  service  in  the  affected 
area  code  90  days  before  the 
introduction  of  a  new  overlay  area  code, 
of  at  least  one  NXX  in  the  existing  area 
code,  to  be  assigned  during  the  90-day 
period  preceding  the  introduction  of  the 
overlay.* '^  Clarifying  the  conditions  that 
must  exist  in  order  to  implement  an  area 
code  overlay  will  reduce  the  likelihood 
that  states  will  act  inconsistently  with 
the  Commission's  guidelines  and  the 
consequent  need  for  the  Commission  to 
review  area  code  relief  plans. 

287.  We  are  requiring  mandatory  10- 
digit  dialing  for  all  local  calls  in  areas 
served  by  overlays  to  ensure  that 
competition  will  not  be  deterred  in 
overlay  area  codes  as  a  resuU  of  dialing 
disparity.  Local  dialing  disparity  wotild 
occur  absent  mandatory  10-digit  dialing, 
because  all  existing  telephone  users 
would  remain  in  the  old  area  code  and 
dial  7  digits  to  call  others  with  numbers 
in  that  area  code,  while  new  users  with 
the  overlay  code  would  have  to  dial  10 
digits  to  reach  any  customers  in  the  old 
code.  When  a  new  overlay  code  is  first 
assigned,  there  could  be  nearly  8 
million  numbers  assigned  in  the  old 
code,  with  just  a  few  thousand 
customers  using  the  new  overlay  code. 
If  most  telephone  calls  would  be  to 
customers  in  the  original  area  code,  but 
only  those  in  the  new  code  must  dial 
ten-digits,  there  would  exist  a  dialing 
disparity,  which  would  increase 
customer  confusion.  Customers  would 
find  it  less  attractive  to  swritch  carriers 
because  completing  exchange  service 
providers,  most  of  which  will  be  new 
entrants  to  the  market,  would  have  to 
assign  their  customers  numbers  in  the 
new  overlay  area  code,  which  would 
require  those  customers  to  dial  10  digits 
much  more  often  than  the  incumbent's 
customers,  and  would  require  people 
calling  the  competing  exdiange  service 
provider's  customer  to  dial  10  digits 
when  they  would  only  have  to  dial  7 
digits  for  most  of  their  other  calls. 
Requiring  10  digit  dialing  for  all  local 
calls  avoids  the  potentially  anti- 
competitive effect  of  all-services  area 
code  overlays. 

288.  Allowing  every 
telecommimications  carrier  authorized 


»'2  As  discussed  at  paras.  304-308  infra,  we  find 
that  the  Texas  Comniission's  Order  addressing  area 
code  relief  in  Dallas  and  Houston  is  inconsistent 
with  the  Ameritech  Order. 


»'JOne  NXX  will  give  each  carrier  the  ability  to 
give  at  least  some  of  its  customers  numbers  in  a 
familiar  area  code.  Guaranteeing  more  than  one 
NXX  in  this  situation  U  difficult  because  by  the 
time  the  need  for  the  overlay  becomes  imminent, 
few  NXX  codes  i«main  uoassigned  in  the  familiar 
area  code. 
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to  provide  telephone  exchange  service, 
exchange  access,  or  paging  service  in  an 
area  code  to  have  at  least  one  NXX  in 
the  existing  NPA  will  also  reduce  the 
potential  anti-competitive  efiect  of  an 
area  code  overlay.  This  requirement 
would  reduce  the  problems  competitors 
face  in  giving  their  customers  numbers 
drawn  from  only  the  new  "undesirable" 
area  codes  while  the  incimibent  carriers 
continue  to  assign  numbers  in  the 
"desirable"  old  area  code  to  their  own 
customers.*'* 

289.  Incumbent  LECs  have  an 
advantage  over  new  entrants  when  a 
new  code  is  about  to  be  introduced, 
because  they  can  warehouse  NXXs  in 
the  old  NPA.*'*  Inomibents  also  have 
an  advantage  when  telephone  numbers 
within  NXXs  in  the  existing  area  code 
are  returned  to  them  as  their  customers 
move  or  change  carriers.  Thus,  to 
advance  competition,  we  require  that, 
when  an  area  code  overlay  is 
implemented,  each  provider  of 
telephone  exchange  service,  exchange 
access,  and  paging  service  must  be 
assigned  at  least  one  NXX  in  the  old 
NPA. 

290.  A  niunber  of  commenters 
suggested  that  the  Commission  permit 
area  code  overlays  only  if  permanent 
number  portability  has  been 
implemented  in  the  applicable  NPA.*'* 
We  decline  to  do  so.  We  recognize  that 
the  implementation  of  permanent 
service  provider  number  portability  will 
reduce  the  anticompetitive  impact  of 
overlays  by  allowing  end  users  to  keep 


•'*The  new  overlay  area  code  may  be  considered 
lets  desirable  by  customers  during  the  beginning  of 
its  life  because  it  is  less  recognizable.  For  example, 
business  users  that  have  a  telephone  number  in  the 
overlay  area  code  because  they  have  switched 
carriers  or  obtained  new  telephone  lines  might  be 
thought  to  be  in  a  distant  location  due  to  the 
"unrecognized"  area  code.  Thus,  incumbent 
carriers  would  have  a  competitive  advantage 
because  most  of  their  customers  would  remain  in 
the  old.  more  recognizable  code.  This  effect  would 
persist  until  customers  become  accustomed  to  the 
new  overlay  code. 

•"  See  supra  n.573. 

•'•Teleport  Communications  Group,  Inc.  (TCG) 
has  raised  this  issue  in  a  petition  for  declaratory 
ruling  filed  with  the  Commission  on  July  12, 1996. 
TCG's  petition  for  declaratory  ruling  asks  the 
Commission  to:  (1)  Require  that  overlay  area  code 
plans  may  not  be  implemented  unless  permanent 
number  portability  and  mandatory  10-digit  dialing 
exist,  and  that  geographic  area  code  splits  must  be 
used  absent  these  conditions;  (2)  require  the 
implemenution  of  TCG's  "Number  Crunch" 
proposal,  which  would  permit  NXX  assignments 
across  multiple  rate  centers  in  blocks  of  one 
thousand  numbers:  and  (3)  require  as  part  of  a 
BCX;'8  application  to  provide  in-reglon  interLATA 
services  pursuant  to  section  271  of  the  1996  Acta 
demonstration  that  numbering  resources  are 
available  to  competing  local  carriers.  We  will 
address  TCG's  petition  in  a  separate  proceeding. 
See  Petition  for  Declaratory  Buling  to  impose 
Competitively  Neutral  Guidelines  for  Numbering 


their  telephone  numbers  when  they 
change  carriers.  Requiring  the  existence 
of  permanent  service  provider  number 
portability  in  an  area  before  an  overlay 
area  code  may  be  implemented, 
however,  would  effectively  deny  state 
commissions  the  option  of 
implementing  any  all-services  overlays 
while  many  area  codes  are  facing 
exhaust.  While  permanent  number 
portability  is  being  implemented,  end 
users  will  be  allowed  to  keep  their 
telephone  numbers  when  they  change 
carriers,  under  the  Commission's 
mandate  of  interim  number 
portability.*''' 

291.  If  a  state  acts  inconsistently  with 
federal  niunbering  guidelines  designed 
to  ensure  the  fair  and  timely  availability 
of  numbering  resources  to  all 
telecommunications  carriers,  parties 
wishing  to  dispute  a  proposed  area  code 
plan  may  file  a  petition  for  declaratory 
ruling,  rulemaking,  or  other  appropriate 
action  with  the  Commission.  Pursuant 
to  section  5(c)(1)  of  the  Communications 
Act  of  1934,  as  amended,*'^  authority  is 
delegated  to  the  Common  Carrier 
Bureau  to  act  on  such  petitions.  We 
expect  that  with  the  clarifications  we 
provide  in  this  Order,  there  will  be  a 
reduced  need  for  such  petitions.  Unless 
it  becomes  necessary  to  do  so,  we 
decline  to  follow  the  recommendations 
of  parties  urging  that  we  enumerate 
more  specific  procedures  to  be  invoked 
if  states  fail  to  follow  our  numbering 
guidelines.  We  expect  that  the  need  for 
our  review  of  any  state  commissions' 
actions  with  respect  to  area  code  relief 
should  diminish  as  states  gain  more 
experience  with  the  area  code  relief 
process  generally  and  with  area  code 
overlays  in  particular,  particularly  as 
states  become  more  familiar  with  the 
Commission's  guidelines  in  this  area. 

292.  Finally,  we  address  petitions  for 
clarification  or  reconsideration  that 
were  filed  in  the  Ameritech  and  NANP 
proceedings.  On  February  22, 1995, 
Comcast  Corporation  filed  a  Petition  for 
Clarification  or  Reconsideration  of  the 
Ameritech  Order  regarding  the 
Commission's  jurisdiction  over 
numbering  administration.*"  In  its 
petition,  Comcast  seeks  clarification  of 
the  Ameritech  Order  to  the  extent  that 
it  implies  the  Commission  does  not 
have  broad  statutory  authority  over  the 
assignment  of  numbering  resources,  and 
seeks  reconsideration  of  any  implication 
in  the  Ameritech  Order  that  the 


»"  See  Number  Portability  Order. 

»'«47U.S.C.  155(c)(1). 

»'»  See  Petition  for  Clarification  or 
Reconsideration,  filed  by  Comcast  Corporation 
(February  22, 1995).  PageNet  and  Naxtel 
Communications.  Ina  ("Nextel")  filed  Comments  in 
support  of  Comcast's  petition. 


Commission's  authority  is  limited  by  or 
subordinate  to  state  interests.'^o  Because 
section  251(e)(1)  gives  the  Commission 
exclusive  jurisdiction  over  numbering 
matters  in  the  United  States,  any 
uncertainty  about  the  Commission's  and 
the  states'  jurisdiction  over  numbering 
administration  that  may  have  existed 
prior  to  the  1996  Act  has  now  been 
eliminated.  In  Ught  of  the  enactment  of 
section  251(e)(1),  Comcast's  request  that 
the  Commission  reconsider  its 
conclusion  in  the  Ameritech  Order  that 
the  Commission  does  not  retain  plenary 
jurisdiction  over  numbering  issues  in 
the  United  States  is  moot.  Accordingly, 
we  dismiss  Comcast's  petition. 
293.  In  the  NANP  Order  the 
Commission  discussed  the  states' 
authority  over  area  code  changes  and 
central  ofiice  code  administration.  In 
response  the  National  Association  of 
Regulatory  UtiUty  Commissioners  filed 
a  Request  for  Clarification  and  the 
Pennsylvania  Public  Utility  Commission 
filed  a  Petition  for  Limited  Clarification 
and/or  Reconsideration.*2i  NARUC  and 
the  Pennsylvania  Commission  have 
asked  the  Commission  to  clarify  that, 
while  the  Commission  intended  in  the 
NANP  Order  to  transfer  the  incumbent 
LEC  functions  associated  with  CO  code 
assignment  and  area  code  exhaust  to  the 
new  NANP  Administrator,  the 
Commission  did  not  intend  to  alter  the 
role  of  the  States  in  overseeing  those 
functions.*22  Because  section  251(e)(1) 
gives  the  Commission  exclusive 
jurisdiction  over  numbering  matters  in 
the  United  States,  and  because  we 
clarify  the  role  of  the  states  in 
numbering  administration  in  this 
Order,*23  we  dismiss  the  petitions  of 
NARUC  and  the  Pennsylvania 
Commission  as  moot. 


""Comcast  Petition  at  1.  According  to  Comcast, 
footnote  18  of  the  Ameritech  Order  explicitly 
overruled  dicta  in  a  prior  Commission  decision  that 
stated  that  the  Commission  had  plenary  jurisdiction 
over  CO  code  allocation.  Id.  at  3. 

«'  See  Request  for  Clarification,  filed  by  the 
National  Association  of  Regulatory  Utility 
Commissioners  (NARUC  Petition)  (August  28.1995); 
Petition  for  Limited  Clarification  and/or 
Reconsideration,  filed  by  the  Pennsylvania 
Commission  (Pennsylvania  Commission  Petition) 
(August  28, 1995).  Nextel  filed  ConunenU  in 
response  to  the  petitions. 

*»  See  NARUC  Petition  at  5;  Pennsylvania 
Commission  Petition  at  3.  The  Pennsylvania 
Commission  also  seeks  clarification  or 
reconsideration  of  the  Commission's  NANP  Order 
to  the  extent  that  it  suggests  the  Commission  would 
interfere  with  or  preempt  a  state's  ability  to  address 
local  number  portability.  Id.  at  3-4.  We  do  not 
address  the  states'  role  with  respect  to  number 
portability  here  because  this  issue  has  already  been 
addressed  by  the  Commission.  See  Number 
Portability  Order  at  para.  5. 

*"  See  supra  paras.  281-291 ,  and  infra  paras. 
309-322. 
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3.  Texas  Public  Utility  Commission's 
Area  Coda  Relief  Order  for  Dallas  and 
Houston   I 
a.  Background 

294.  On  May  9,  1996.  the  Texas 
Commission  filed  two  substantively 
identical  pleadings:  (!)  a  petition  for 
expedited  declaratory  ruling  pursuant  to 
47  CFR 1.);  and  (2)  an  application  for 
expedited  review  pursuant  to  47  CFR 
1.115."*  The  Texas  Commission  states 
that  in  July  1995,  MCI  petitioned  it  for 
an  investigation  into  numbering 
practices  0f  Southwestern  Bell 
Telephone  Company  (SWB)*25  related 
to  exhaustion  of  telephone  numbers  in 
the  214  ai«a  code  serving  the  Dallas 
metropoUtan  area.*^  SWB  proposed  to 
reUeve  numbering  exhaustion  by 
implementing  all-services  overlays, 
which  wojuid  require  ten-digit  local 
dialing  within  Houston  and  Dallas 
metropolitan  areas.*"  In  October  1995. 
an  administrative  law  judge  heard 
evidence  regarding  numbering  relief 
plans  anc|  issued  a  written  proposal  for 
decision  In  November  1995.  In 
December  1995,  the  Texas  Commission 
determined  that  public  comment  on  the 
matter  w^  necessary;  in  January  1996  it 
conducted  pubUc  forums  in  both  Dallas 
and  Hou*on.628  In  March  1996.  the 
Texas  Commission  issued  an  Order 
setting  oqt  an  area  code  relief  plan.*^ 
On  May  i7, 1996,  we  released  a  public 
notice  eslablishing  a  pleading  cycle  for 
comments  on  the  Texas  Commission's 
pleading)^  ^^ 


gi* 


"'*The  T^cas  Commission  explains  that  it  is  filing 
both  pleadiags  simultaneously,  hoping  that  the 
Commission  will  find  one  or  the  other  an 
appropriate  vehicle  by  which  to  determine 
expeditiously  whether  a  Texas  Commission  order 
{PUCT  Order)  pertaining  to  a  proposed  area  code 
relief  plan  it  acceptable.  For  ease  of  reference,  all 
ciutions  will  be  to  the  Texas  Commission  petition 
(PUCT  petition)  unless  citations  to  both  pleadings 
are  needed  for  clarification.  In  this  order,  we  are 
ruling  on  tlje  PUCT  petition.  Therefore,  action  on 
the  Texas  Qommission's  application,  a  procedurally 
distinct  bu^  substantively  identical  pleading,  is 
unnecessary. 

»^  We  ndle  that,  although  SWB  was  the  LEC 
proposing  ifae  originally  disputed  area  code  relief 
plan,  SBC  (lied  comments  on  the  Texas 
Commissiotis  proposed  plan.  SWB  is  a  subsidiary 
of  SBC. 

*» PUCT  petition  at  2.  The  Texas  Office  of  Public 
Utility  Council  filed  a  similar  petition  in  August 
1995  regarding  SWB's  numbering  practices  related 
to  the  exhaustion  of  telephone  numbers  in  the  713 
area  code  in  Houston.  The  Texas  Commission 
consolidated  the  petitions  into  Texas  Public 
Utilities  Cdmmission  Docket  No.  14447  because 
similar  issies  were  presented 

•»/d. 

»»M. 

*»  See  lading  Cycle  Established  for  Comments 
on  Public  Vtility  Commission  of  Texas'  Petition  for 
Expedited  Declaratory  Baling  and  Application  for 
Expedited  Beview  of  Area  Code  Plan  for  Dallas  and 
Houston,  ijublic  Notice.  DA  9&-794  (released  May 


b.  Petition  and  Comments 

295.  The  Texas  Commission  ordered  a 

{>lan  that  combines  an  immediate 
andline  geographic  split  with  a 
prospective  wireless  overlay  in  the 
Dallas  and  Houston  metropolitan 
areas.*''  In  its  pleadings  to  the  FCC.  the 
Texas  Commission  alleges  that  it 
specifically  considered  the  Ameritech 
Order  in  crafting  its  plan."^  xhe  Texas 
Commission's  Otder  required  SWB  to 
request  new  area  codes  from  the  NANP 
administrator  (Bellcore)  for  the 
prospective  wireless  overlays.  Bellcore 
refused  to  supply  the  new  area  codes 
unless  ordered  to  do  so  by  the  FCC."3 
According  to  the  Texas  Commission, 
Bellcore  incorrectly  relied  on  the 
Ameritech  Order  to  support  a  position 
that  wireless  overlays  are,  per  se, 
invalid  and  wasteful.*** 

296.  On  March  21, 1996,  Bellcore  sent 
a  letter  to  the  Network  Services  Division 
of  the  Common  Carrier  Bureau.  FCC. 
explaining  its  view  that  the  Texas 
Clommission  plan  violated  the 
Ameritech  Order.^^'  In  that  letter, 
Bellcore  asserts  that  the  Ameritech 
Order  is  controlling  precedent  because 
section  251(e)(1)  confers  exclusive 
jurisdiction  over  numbering 
administration  on  the  Commission. 
Bellcore  further  opposes  use  of  NPAs  for 
service-specific  overlays,  because  such 
assignments,  it  says,  are  inefficient, 
wasteful,  and  potentially 
discriminatory.*'*  The  Network  Services 
Division  responded  to  the  letter  on 
April  11, 1996.  agreeing  that  the 
Ameritech  Order  forbids  service-specific 
overlays  such  as  those  ordered  by  the 
Texas  Commission  and  supporting 


Bellcore's  decision,  as  acting  NANP 
AdministratcH',  not  to  make  the 
requested  NPA  assignments  for  use  in 
Dallas  and  Houston  as  a  wireless- 
specific  overlay.*''' 

297.  The  Texas  Commission 
acknowledges  that  the  FCC  has 
exclusive  jurisdiction  over  numbering 
pursuant  to  section  251(e)(1)  of  the  1996 
Act.*'*  The  Texas  Commission  states 
that  the  NPflM  mi^t  provide  additional 
clarification  on  these  issues,  but  that, 
currently,  it  is  uncertain  whether  the 
FCC  intended  to  preempt  the  Texas 
Order,  and  asks  that  the  Commission 
consider  the  specific  facts  of  this 
matter.*''  It  contends  that  it  carefully 
deliberated  the  issues  and  made  a 
balanced  and  equitable  decision  that  is 
consistent  with  the  Ameritech  Order. 
Therefore,  it  insists,  any  preemption  is 
imwarranted.**" 

298.  According  to  the  Texas 
Commission,  the  Ameritech  Order  does 
not.  on  its  face,  prohibit  all  service- 
specific  overlays.**'  Instead,  it  says,  the 
Ameritech  Order  requires  a  fact-specific 
examination  of  each  situation  to 
determine  whether  the  proposed 
numbering  plan  violates  the  statutory 
prohibition  of  unreasonable  and  unjust 
discrimination.**^  Further,  in  the  Texas 
Commission's  view,  its  Order  "strikes 
the  optimal  balance"  and  is 
"evenhanded"  in  its  effect  on  carriers 


17, 1996).  Comments  were  due  June  6, 1996,  and 
reply  comments  were  due  June  21, 1996.  Nineteen 
parties  filed  comments,  and  twelve  parties  filed 
replies,  in  response  to  the  Texas  Commission's 
petitions. 

"'  PUCT  petition  at  2-3. 

»» Id.  at  3.  In  the  Ameritech  Order,  the 
Commission  held  that  three  elements  of  a  prop<»ed 
wireless-only  overlay  each  violated  the  prohibition 
in  section  202(a)  of  the  Communications  Act  of 
1934  against  unjust  or  unreasonable  discrimination, 
and  also  represented  unjust  and  unreasonable 
practices  under  section  201(b).  Those  objectionable 
elements  were:  (1)  Ameritech's  proposal  to  continue 
assigning  NPA  708  codes  (the  old  codes)  to  wireline 
carriers,  while  excluding  paging  and  cellular 
carriers  from  such  assignments  (the  "exclusion" 
proposal):  (2)  Ameritech's  proposal  to  require  only 
paging  and  cellular  carriers  to  take  back  from  their 
subscribers  and  return  to  Ameritech  all  708 
telephone  numbers  previously  assigned  to  them, 
while  wireline  carriers  would  not  be  required  to  do 
so  (the  "take  back"  proposal);  and  (3)  Ameritech's 
proposal  to  assign  all  numbers  from  the  new  NPA 
(630)  to  paging  and  cellular  carriers  exclusively  (the 
"segregation"  proposal).  See  Ameritech  Order,  10 
FCC  Red  at  4608,  4611. 
WJPUCT  petition  at  3. 

*"  PUCT  petition.  Attachment  B. 


"'PUCT  petition  at  3-4. 
*»/d.at5. 

•"The  Texas  Commission  argues  that  the  April 
11, 1996,  letter  did  not  rule  directly  on  the  validity 
of  its  Order.  Moreover,  noting  that,  in  the  NPRM, 
the  Commission  references  the  April  11  Common 
Carrier  Bureau  letter,  Texas  says  that  the  NPRM 
states  that  the  Commission  (rather  than  the  Network 
Services  Division)  agreed  with  Bellcore's  decision 
not  to  make  the  area  code  assignments  requested  by 
SWB.  NPRM  at  para.  257,  n.358.  Therefore,  in 
Texas'  view,  the  Common  Carrier  Bureau  letter  is 
an  action  taken  pursuant  to  delegated  authority  that 
affirmatively  adopts  Bellcore's  decision  and 
preempts  its  order.  The  Texas  Commission  argues 
that  this  action  should  be  reviewed  by  the 
Commission.  PUCT  petition  at  4. 

*«»PUCT  petition  at  5.  In  its  petition  for 
declaratory  ruling,  the  Texas  Commission  requests 
that  we  declare:  (1)  That  the  refusal  of  the  Chief, 
Network  Services  Division,  Common  Carrier 
Bureau,  to  direct  the  NANP  administrator  to  assign 
area  codes  to  SWB  for  use  as  wireless  overlays  in 
Dallas  and  Houstop  was  erroneous:  (2)  that  the 
NANP  administrator  is  directed  to  assign  such 
codes  to  SWB;  and  (3)  that  the  Texas  Commission's 
March  13, 1996  Order  directing  a  combination 
wireline  area  code  split  and  wireless  overlay  in 
Dallas  and  Houston  is  lawful.  Id.  at  10.  In  its 
application  for  expedited  review,  it  requests  that 
we:  (1)  Review  and  reverse  the  Network  Services 
Division's  action  in  its  letter  to  the  NANP 
administrator;  (2)  order  the  NANP  administrator  to 
assign  the  requested  area  codes  for  use  as  wireless 
overlays  in  Dallas  and  Houston:  and  (3)  uphold  the 
Texas  Commission's  Order  pursuant  to  analysis  of 
Commission  precedent.  PUCT  application  at  10. 
-"  PUCT  petition  at  5-6. 
"iW.ate. 
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and  customers.**^  x^e  Texas 
Commission  alleges  that  it  weighed 
dil^erent  proposals  offered  by  several 
parties,  and  that,  although  a  geographic 
split  was  found  superior  to  an  all- 
services  overlay,  neither  plan  alone  was 
found  to  be  the  best  solution.***  For  this 
reason,  it  chose  a  two-step,  integrated 
relief  plan  involving  a  landline 
geographic  split  and  a  prospective 
vnreless  overlay .***  The  Texas 
Commission  argues  that  its  plan  (>ermits 
intra-NPA  seven-digit  dialing,  unlike  an 
all-services  overlay,  which  would  have 
required  ten-digit  intra-NPA  dialing. 
Also,  it  says  that  its  plan  will  reduce 
customer  confusion  and  provide  greater 
competitive  fairness  to  service 
providers.*** 

299.  Many  parties  contend  that  the 
Texas  Commission's  plan  violates 
Commission  policy  as  outlined  in  the 
Ameritech  Order  and  request  its 
clarification.**''  Still  others  argue  that 
the  plan  violates  section  201(b)  or 
section  202(a).***  as  well  as  section 
251(e)(1),  which  confers  exclusive 
jurisdiction  over  numbering 
administration  on  the  Commission  that 
we  have  not  assigned  to  any  other 
entity.*^  Still  others  argue  that  the  plan 
violates  section  253,  which  provides 
that  no  state  requirement  may  prohibit 
or  have  the  effect  of  prohibiting  the 
ability  of  any  entity  to  provide  any 
tolecommimications  service.*^ 

300.  In  Sprint  Spectrum's  view,  for 
example,  the  proposed  wireless  overlays 
will  undermine  the  ability  of 
telecommimications  carriers  to  provide 


*"  Id.  at  6-9.  In  the  Ameritech  Older,  we  stated 
that  any  area  code  relief  plan  that  becomes  effective 
should  strike  an  optimal  balance  among  three 
objectives  Ameritech  had  identified:  (1)  An  optimal 
dialing  plan  for  customers:  (2)  as  minimal  a  burden 
as  feasible;  and  (3)  an  uninterrupted  supply  of 
codes  and  numbwrs.  We  further  found  that  the 
optimal  balance  must  assure  that  any  burden 
associated  with  the  introduction  of  the  new 
numbering  code  falls  in  as  evenhanded  a  way  as 
possible  upon  all  carriers  and  customers  afiected  by 
its  introduction.  Ameritech  Order,  10  FCC  Red  at 
4611. 

•"PUCr  petition  at  7. 

**'  See,  e.g..  AT&T  comments  at  5;  Century 
Cellunet  comments  at  3-4;  Cox  comments  at  3-4; 
GTE  comments  at  8-14;  HCTC  comments  at  3-10: 
MQ  comment*  at  3-4;  Nextel  comments  at  3-6; 
PageNet  comments  at  6-10;  PCIA  comments  at  4- 
6:  ProNet  comments  at  7-14;  Sprint  comments  at  4- 
5;  Sprint  Spectrum  comments  at  5-11;  Teleport 
comments  at  4-12;  US  West  comments  at  9-10; 
Vanguard  comments  at  2-3;  SBC  conmients  at  b~ 
12. 

"•See.  e.g..  AT4T  comments  at  5;  HCTC 
comments  at  3-10;  PageNet  comments  at  9;  ProNet 
comments  at  1;  Sprint  comments  at  4-5;  Sprint 
Spectrum  comments  at  6-11. 

"•See,  e.g..  Century  Cellunet  comments  at  4;  GTE 
comments  at  7;  PCIA  comments  at  6-7;  U  S  WEST 
comments  at  4-5.  See  also  Teleport  comments  at  13. 

"0  Sprint  Spectrum  comments  at  4. 


service  because  they  allow  existing 
customers  of  wireless  incumbents  to 
retain  7-digit  diaUng  for  most  calls  if 
they  do  not  switch  to  a  new  entrant. 
Similarly,  it  says,  current  customers  of 
wireUne  incumbents  will  retain  7-digit 
dialing  to  businesses  and  residences  in 
either  the  suburban  or  metropolitan 
area,  unless  they  switch  to  a  new 
wireless  provider.*"  Sprint  Spectrum 
maintains  that,  by  creating  a  distinction 
between  services  offered  by  incumbent 
providers  and  those  seeking  entry  into 
the  market  using  yireless  technology, 
the  Texas  Commission  has  created  a 
disincentive  for  new  wireless  providers 
to  seek  entry  into  these 
telecommunications  markets.**^ 
Similarly,  PageNet  argues  that  this 
interference  with  customer  choice,  and 
the  inhibition  of  wireline/wireless 
competition,  are  contrary  to  the 
objectives  stated  in  the  Ameritech 
Order,  and  urges  the  Commission  to 
expressly  declare  the  Texas 
Commission's  plan  prohibited.*^' 

301.  Twelve  reply  comments  were 
received.  The  Texas  Commission 
contends  that  it  had  jurisdiction  to  issue 
its  order  containing  its  proposed  area 
code  relief  plan,  and  the  1996  Act  does 
not  deprive  the  Texas  Commission  of 
that  jurisdiction.***  The  Texas 
Commission  argues  that  the  exclusion, 
segregation,  and  take-back  facets  of  the 
wireless-only  overlay  proposal  should 
not  be  considered  separate  and 
independent  grounds  for  finding  an 
NPA  relief  plan  unlawful.**'  The  Texas 
Commission  maintains  that  we  should 
not  order  an  alternative  form  of  relief 
such  as  an  all-services  overlay,***  and 
that  we  should  not  find  unlawful  the 
Texas  Commission's  proposed 
consideration  of  take-back  of  wireless 
numbers  during  the  geographic  split  if 
the  wireless  overlays  are  deemed 
imlawful.**^ 

302.  The  Texas  Public  Utility  Counsel 
filed  reply  comments  in  support  of  the 
Texas  Commission's  proposed  area  code 
relief  plan.  The  Texas  Public  Utihty 
Counsel  maintains  that  the  proposed 
wireless-only  overlay  is  neither 
discriminatory  nor  unreasonable  under 
sections  202(a)  and  201(b)  of  the 
Commimications  Act  of  1934.*** 
Further,  the  Texas  Public  Utility 
Counsel  claims  that  the  wireless 
carriers'  interpretation  of  the  Ameritech 


Order  is  unreasonably  strict  and  would 
preclude  all  forms  of  area  code  relief.*** 

303.  Jn  reply,  several  parties  continue 
to  maintain  that  the  Texas 
Commission's  proposed  prospective 
wireless-only  overlay  is  unlawful.*" 
Most  of  these  commenters  contend  that 
an  all-services  overlay  can  be  an 
appropriate  method  of  area  code 
relief.**' 

c.  Discussion 

304.  We  conclude  that  the  Texas 
Commission's  wireless-only  overlay 
violates  our  Ameritech  Order  on  its  face. 
It  is  also  inconsistent  with  oiu' 
clarification  of  the  Ameritech  Order 
contained  in  this  Order,  wherein  we 
specifically  prohibit  wireless-only 
overlays. 

305.  The  Texas  Commission  itself 
admits  to  the  presence  of  exclusion  and 
segregation  in  its  plan.**^  In  the 
Ameritech  Order,  we  clearly  indicated 
that  the  presence  of  any  one  of  the 
following  elements  including:  (1) 
Exclusion;  (2)  segregation;  or  (3)  take- 
back,  renders  a  service-specific  overlay 
plan  unacceptable  and  violative  of  the 
Communications  Act.**'  Texas'  plan 
features  all  these  elements.  Like  the 
plan  proposed  in  the  Ameritech  Order, 
the  Texas  Commission's  plan  would 
unreasonably  discriminate  against 
vtdreless  carriers.  It  is  thus  unreasonably 


"'Sprint  Spectrum  comments  at  4-5  and  11-12. 
«2W.atl2. 

""PageNet  comments  at  6-10.  See  also  SBC 
comments  at  12-16. 
"'Texas  Commission  reply  at  2-7. 
*"  Id.  at  7-8. 
"*Id.  at  9-10. 
«'W.  at  10-11. 
•"Texas  Public  Utility  Counsel  i«ply  at  9-11. 


»»»W.  at  12-15. 

••"See,  e.g..  CTIA  reply  at  2-3;  Vanguard  reply  at 
1-4;  MCI  reply  at  3-5;  ProNet  reply  at  1 ;  Sprint 
reply  at  1-2.  SBC  states  that  the  Texas  Commission 
overlays  are  unlawful,  and  argues  that  we  should 
expressly  state  that  service-specific  overlays  are  per 
se  unlav^l.  SBC  reply  at  1. 

•••  ProNet  reply  at  2-4;  BellSouth  reply  at  2-6;  US 
WEST  reply  at  1-6:  SBC  reply  at  2-4. 

•"The  record  also  indicates  that  the  plan  also 
calls  for  some  take-bacli  of  existing  wireless 
numbers.  The  Texas  Commission  states  that  two 
groups  of  wireless  customers  will  experience  talce- 
back  due  to  the  geographic  split.  Those  with  Type 
1  cellular  and  Type  l-like  paging  connections  will 
experience  take-back  for  "technical  and  practical 
implementation-related  reasons.  PVCT  Order  aX  12 
n.9.  In  addition,  the  Texas  Commission  envisions 
that  after  the  date  on  which  NXX  codes  are 
activated  for  the  prospective  wireless  overlay, 
wireless  carriers  holding  NXX  codes  from  the  prior 
area  codes  will  not  be  allowed  to  assign  any 
additional  numbers  from  those  prior  area  codes, 
regardless  of  the  fill  factor  of  the  NXX  codes. 
Remaining  unused  numbers  in  those  NXX  codes 
will  be  returned  to  the  l^fPA  administrator.  PUCT 
Order  al  6. 

•"  See  Ameritech  Order,  10  TOC  Rod  at  4608. 
"IW)e  find  as  a  matter  of  law  that  each  of  these 
three  Ameritech  proposals  violates  the  prohibition 
in  the  Act  against  unjust  or  unreasonable 
discrimination."  (Emphasis  added).  See  also  id.  at 
4611.  In  discussing  whether  Ameritech's  plan 
constituted  an  unjust  or  unreasonable  practice  and 
therefore  violated  section  201(b)  of  the  Act.  we 
stated  that  three  facets  of  Ameritech's  plan — its 
exclusion,  segregation,  and  take-back  proposals — 
would  each  impose  significant  competitive 
disadvantages  on  the  wireless  carriers,  while  giving 
certain  advantages  to  wireline  carriers. 
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discriminatory  under  section  202(a)  and 
would  coqstitute  an  unreasonable 
practice  ii^  violation  of  section  201(b)  of 
the  Communications  Act  of  1934. 
Moreover,  in  this  Order,  we  have 
clarified  the  Ameritech  Order  by 
prohibiting  all  service-specific  and 
technology-specific  area  code  overlays. 
Service-specific  and  technology-specific 
overlays  do  not  further  the  federal 
policy  objbcUves  of  the  NANP.  They 
hinder  eniry  into  the 
telecommunications  marketplace  by 
failing  to  make  numbering  resources 
available  pn  an  efficient,  timely  basis  to 
telecommjunications  services  providers. 
As  we  describe  in  detail  above,  service- 
specific  overlays  would  provide 
particulai;  industry  segments  and  groups 
of  consuiiers  an  imfair  advantage.  We 
have  also  stated  that  administration  of 
the  NANP  should  be  technology  neutral; 
service-specific  overlays  that  deny 
particular  carriers  access  to  numbering 
resourcesl  because  of  the  technology 
they  use  lo  provide  their  services  are  not 
technology  neutral. 

306.  We  find  the  Texas  Ck)nunission's 
argument|B  in  support  of  its  proposed 
wireless-6nly  overlay  unpersuasive.  It 
argues,  far  example,  that  the  wireless 
overlay  will  extend  the  life  span  for  the 
area  codq  relief  plan.  What  extends  the 
Ufe  span  bf  a  relief  plan,  however,  is  not 
so  much  the  wireless  overlay  as  the 
introduction  of  a  new  NPA  with  its  792 
additional  NXXs.  This  being  the  case, 
the  Texai  Commission  provides  no 
compelling  reason  for  isolating  a 
particular  technology  in  the  new  NPA. 
The  Texas  Commission  also  states  that 
there  wii  be  less  confusion  regarding 
NPA  assteiments.  but  a  plan  calling  for 
overlay  ror  one  service  and  a  split  for 
another  is  likely  to  lead  to  increased 
customed  confusion  regarding  NPA 
assignments,  because  parties  making 
calls  would  have  to  be  aware  of  what 
type  of  service  the  party  being  called 
has  in  o^er  to  know  whether  to  dial  the 
ten-digit  number  or  just  the  last  seven 
digits.  Tpe  Texas  Commission  also 
argues  t4at  its  plan  allows  for  continued 
seven-digit  dialing  for  intra-NPA  calls, 
but  we  ij^te  that  the  same  would  be  true 
if  a  geog^phic  split  for  all  services  and 
technol()gies  was  imposed.  Although  an 
all-services  overlay  would  have  required 
ten-digit  intra-NPA  dialing,  there  would 
not  be  discrimination  based  on 

technoL-oj  - 

307.  Several  parties  raise  concerns 
about  dialing  disparity  resulting  from 
the  implementation  of  the  Texas 
Commission's  plan.  It  is  these  concerns 
about  dialing  disparity  in  the  cohtext  of 
an  overlay  that  have  led  us  to  require 
mandatory  ten-digit  dialing  as  part  of 
any  all  services  overlay  plan. 


308.  Some  parties  also  advance 
concerns  about  the  Texas  Commission's 
statements  that,  if  the  proposed 
wireless-only  overlay  were  found  to  be 
unlawful,  it  would  consider  a 
mandatory  pro-rata  take-back  of  wireless 
numbers  under  the  geographic  split  plan 
in  order  to  balance  the  remaining 
burdens  of  inconvenience  and 
confusion  caused  by  the  number 
changes  necessitated  by  a  split.  We  do 
not  take  action  here  to  prevent  the  Texas 
Commission  from  taking  back  some 
wireless  numbers  in  th^  course  of 
introducing  a  geographic  split  plan.  In 
a  geographic  split,  roughly  half  of  the 
customers  in  the  existing  NPA. 
including  wireless  customers,  will  have 
to  change  their  telephone  numbers.  We 
recognize  that  wireless  customers  may 
need  to  have  their  equipment 
reprogrammed  to  change  their  telephone 
number,  and  that  this  will 
inconvenience  wireless  customers  to 
some  extent.  This  illustrates  the  fact  that 
geographic  splits  also  have  burdensome 
aspects.  Our  goal  is  to  have  technology- 
blind  area  code  relief  that  does  not 
burden  or  favor  a  particular  technology. 
Requiring  approximately  half  of  the 
wireless  customers  and  wireline 
customers  to  change  telephone  numbers 
in  a  geographic  split  is  an  equitable 
distribution  of  burdens.  This  is  the  kind 
of  implementation  detail  that  is  best  left 
to  the  states. 

4.  Etelegation  of  Additional  Numbering 
Administration  Functions 


a.  Background 

309.  In  the  NANP  Order,  we 
transferred  CO  code  administration  to 
the  new  NANP  administrator.  We  stated 
that  a  "requirement  that  CO  code 
administration  be  centralized  in  the 
NANP  administrator  simply  transfers 
the  functions  of  developing  and 
proposing  NPA  relief  plans  from  the 
various  LEC  administrators  to  the  new 
NANP  Administrator"  and  that  "(sltate 
regulators  will  continue  to  hold 
hearings  and  adopt  the  final  NPA  relief 
plans  as  they  see  fit."  ***♦ 

310.  In  the  NPRM.  we  tentatively 
concluded  that,  pursuant  to  section 
251(e)(1).  the  Commission  should 
authorize  states  to  address  matters 
related  to  implementation  of  new  area 
codes,  and  we  are  doing  so  in  this 
Order.  In  the  NPRM,  we  also  sought 
comment  on  whether  the  Commission 
should  authorize  states  or  other  entities 
to  address  any  additional  nxmiber 
administration  functions.  We  address 
this  issue  here. 


b.  Comments 

311.  Some  commenters  raise  issues 
about  the  proper  role  of  the  states  in 
number  administration  both  before  and 
after  transfer  of  number  administration 
hinctions  to  the  NANP.  BellSouth,  for 
example,  argues  that  we  should 
authorize  states  to  address  additional 
niunber  administration  functions  until 
their  transfer  to  the  NANP.  Specifically, 
BellSouth  recommends  that  states 
should  take  active  oversight  in  CO  code 
implementation  activities,  including  the 
power  to  allow  for  cost  recovery.^' 

312.  SBC  expresses  concern  regarding 
the  expeditious  transfer  and 
centralization  of  CO  code 
administration  into  the  new  NANP.  In 
SBC's  view,  such  transfer  is  appropriate, 
but  before  it  can  take  place,  all  relevant 
issues  must  first  be  fully  addressed  and 
resolved.  SBC  states  that  code 
administrators  need  local  knowledge  of 
authorized  carriers,  service  areas,  and 
toll  and  local  calling  areas  for  the 
transfer  to  be  effective.  SBC  asserts  that, 
because  CO  code  administration  has 
significant  impacts  on  local  areas  in 
terms  of  relief  plans  and  dialing  plans, 
state  regulatory  commissions  should  be 
included  in  any  decision.*®^  In  reply. 
MPS,  stating  that  the  Commission 
should  not  "be  swayed"  by  SBC's 
singular  concerns  about  the  complexity 
of  CO  code  assignments  and  the  need 
for  state  involvement,  argues  against  any 
potential  delay  in  the  transfer  of 
numbering  responsibilities.^' 
Similarly.  WinStar,  stating  that  such 
delay  would  be  contrary  to  the  letter 
and  spirit  of  the  1996  Act,  argues 
against  any  delay  in  transferring 
numbering  administration  from  the 
LECs  to  the  NANP  administrator.^®* 

313.  Some  parties  argue  that,  when 
the  ftew  NANP  administrator  is 
established,  the  Commission  should 
allow  state  commissions  to  handle  the 
current  functions  of  the  LEC,  including 
development  of  area  code  relief  plans 
and  assignment  of  CO  codes.®®^ 
According  to  the  Florida  Commission,  if 
the  state  commissions  do  not  decide  to 
handle  these  functions,  the  NANP 
administrator  should  be  responsible  for 
these  processes.®'"  Cox.  however,  does 
not  support  delegation  of  CO  code 
assignment  resjKinsibility  to  the  states 
and  contends  that  if  the  Commission 
does  authorize  the  states  to  perform  this 
function,  it  should  adopt  specific 


'^NANP  Older,  11  FCX:  Red  at  2622. 


»*  BellSouth  comments  at  20. 
»••  SBC  comments  at  1 1-13. 
••'MFSreplyat4. 
•"•WinStar  reply  at  15-16. 
•••See,  e.g.,  Florida  Commission  comments  at  6- 
7;  Indiana  Commission  Staff  comments  at  6. 
»'o  Florida  Commission  comments  at  6-7. 
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policies  for  CO  code  assignment 
requiring  that  such  assignments  be 
.made  on  a  non-discriminatory  basis. **7 
The  Pennsylvania  Ck)mmission  states 
that,  after  the  new  NANP  administrator 
assumes  LEC  administrative 
responsibilities,  the  Commission  should 
allow  states  to  continue  their  regulatory 
oversight  role.  Specifically,  the 
Pennsylvania  Commission  asserts  that 
the  Commission  should  delegate  to  state 
commissions  regulatory  oversight  of  CO 
code  assignment,  including  local 
number  portability  and  local  diahng 
parity  measures.®'^ 

314.  In  the  Indiana  Commission 
Staffs  view,  we  should  authorize  state 
commissions  to  make  decisions 
regarding  the  implementation  or 
changing  of  dialing  patterns  consistent 
with  non-discriminatory  and 
competitive  guidelines,  and  changes  in 
dialing  patterns  should  be  incorporated 
into  the  area  code  relief  planning 
process.  The  Indiana  Commission  Staff 
asserts  that  states  are  in  a  better  position 
to  determine  what  impact  changes  in 
dialing  will  have  on  the  local  area.»'3 
Conversely,  Vanguard  argues  the 
Commission  should  satisfy  its 
Congressional  mandate  by  establishing 
national  numbering  and  dialing  parity 
guidehnes.8'* 

c.  Discussion 

315.  We  conclude  that  the  states  may 
continue  to  implement  or  change  local 
dialing  patterns  subject  to  any  future 
decision  by  the  Commission  regarding 
whether  to  require  uniform  nationwide 
dialing  pattems."^'  The  Commission 
will  retain  broad  policy-making 


•"  Cox  states  that  the  policies  should  state  that 
carriers  and  states  currently  administering  CO 
codes  are  not  permitted  to  deny  codes  to  new 
entrants,  and  are  not  permitted  to  levy  "code 
opening"  charges  to  avoid  imposing  barriers  on  the 
entry  and  expansion  of  new  competitors.  Cox 
comments  »-9.  In  its  reply.  Cox  notes  that 
incumbent  LECs  have  argued  that  there  is  no  need 
for  Commission  intervention  in  the  assigiunent  of 
CO  codes.  Cox  argues  that,  in  practice,  despite  the 
existence  of  "neutral"  CO  code  assignment 
guidelines,  significant  potential  for  discriminating 
against  new  entrants  remains.  Until  an  impartial 
entity  is  responsible  for  assigning  CO  codes,  Cox 
contends,  there  is  a  need  for  specific  Commission 
rules  preventing  discrimination.  Cox  would  prefer 
that  CO  codes  be  administered  by  a  neutral 
administrator,  and  believes  that  the  possibility  that 
a  neutral  administrator  will  lack  some  local 
knowledge  does  not  form  an  insurmountable  barrier 
-  to  a  swift  transition  from  the  current  regime.  Cox 
reply  at  10-11. 

•'*  Pennsylvania  Commission  comments  at  7. 

•''Indiana  Commission  Staff  comments  at  7. 

"*  Vanguard  reply  at  2-3. 

•'»  Uniform  nationwide  dialing,  which  vtrould 
require  uniform  dialing  patterns  throughout  the 
United  States,  was  raised  in  the  NANPNPRM, 
Docket  No.  92-237,  9  FCC  Red  2068,  2075  (1994), 
59  FR  24103  (April  4. 19<>4l,  but  was  not  addressed 
in  the  NANP  Order  andqgiains  unaddressed  by  the 
Commission. 


jurisdiction  over  numbering.  We  further 
conclude  that  states  that  wish  to  be 
responsible  for  initiating  area  code  relief 
planning,  a  function  currently 
performed  by  the  LECs  as  CO  code 
administrators,  may  do  so  now  and  after 
transfer  of  CO  code  administration  from 
the  LECs  to  the  new  NANP 
administrator.  Again,  because  of  the 
need  to  avoid  disruption  in  numbering 
administration,  we  find  good  cause  to 
make  this  authorization  effective 
immediately  pursuant  to  5  U.S.C 
553(d)(3).  We  decline,  however,  to 
delegate  to  the  states  on  a  permanent 
basis  oversight  of  CO  code 
administration.  Finally,  we  decline  to 
authorize  states  to  handle  CO  code 
assignment  functions. 

316.  Currently,  state  commissions  are 
responsible  for  determining  the  number 
of  digits  that  must  be  dialed  for  intra- 
NPA  toll  calls  and  inter-NPA  local 
calls.»'8  Foj.  example,  while  most  states 
require  1  plus  10-digit  diahng  for  all 
intra-NPA  toll  calls,  California  and  New 
Jersey  permit  such  toll  calls  to  be 
completed  with  7-digit  dialing.  Illinois 
requires  7-digit  dialing  for  all  intra-NPA 
calls,  whether  local  or  toll.  Similarly,  a 
niunber  of  states,  including  the  District 
of  Columbia.  Maryland,  and  parts  of 
Virginia  require  10-digit  dialing  for  all 
inter-NPA  local  calls  and  permit  10- 
digit  or  1  plus  10-digit  dialing  for  all 
intra-NPA  local  calls. 

317.  States  are  in  the  best  position  at 
this  time  to  determine  dialing  patterns 
because  of  their  familiarity  with  local 
circumstances  and  customs  regarding 
telephone  usage.  For  example,  one  state 
commission  might  want  to  allow  its 
residents  to  dial  7-digits  for  all  intra- 
NPA  calls,  whether  toll  or  local, 
whereas  another  state  commission 
might  wish  to  require  10-digit  dialing 
for  intra-NPA  calls  to  ensure  that  its 
residents  recognize  that  they  are  making 
a  toll  call  rather  than  a  local  call. 
Therefore,  states  may  continue  to 
implement  appropriate  local  dialing 
patterns,  subject  to  the  Commission's 
numbering  administration  guidelines, 
including  the  Commission's 
requirement  in  this  Order  of  10-digit 
dialing  for  all  calls  within  and  between 
NPAs  in  any  area  where  an  area  code 
overlay  has  been  implemented. 

318.  Two  state  commissions 
specifically  ask  the  Ck)mmission  to 
authorize  states  to  perform  functions 
associated  with  initiating  and  planning 


area  code  relief,  as  distinct  frtim 
adopting  final  area  code  relief  plans."'' 
We  agree  that  states  should  be 
authorized  to  initiate  and  plan  area  code 
reUef.  Currently,  when  an  incumbent 
LEC  in  its  role  as  CX)  code  administrator 
predicts  that  NPA  exhaust  is  imminent, 
it  initiates  the  NPA  relief  planning 
process  by  holding  industry  meetings, 
developing  an  appropriate  area  code 
relief  plan  or  plans,  and  proposing  that 
plan  or  several  alternative  plans  for  the 
state  commission's  consideration  and 
adoption.*'"  Thus,  state  commissions  do 
not  initiate  and  develop  area  code  relief 
plans.»'»  but  states  adopt,  codify  or 
reject  the  final  plan.6«o 

319.  We  condude.that  states  wishing 
to  become  responsible  for  initiating  area 
code  relief  planning,  a  function 
currently  performed  by  the  LECs  as  CO 
code  administrators,  may  do  so,  even 
after  transfer  of  CO  code  administration 
from  the  LECs  to  the  new  NANP 
administrator.  We  find  that  enabling 
states  to  initiate  and  develop  area  code 
relief  plans  is  generally  consistent  with 
our  previous  delegation  of  new  area 
code  implementation  matters  to  the 
state  commissions  based  on  their  imique 
familiarity  with  local  circumstances.  We 


•'•In  every  state,  intra-NPA  local  calls  can  be 
dialed  using  7-digits,  while  all  inter-NPA  calls 
require  1  plus  10-digit  dialing.  For  a  list  of  standard 
and  permissible  dialing  patterns  in  each  state,  see 
North  American  Numbering  Plan,  Numbering  Plan 
Area  Codes  1996  Update,  Bellcore  (January  1996)  at 
11-16. 


•"  Indiana  Commission  Staff  comments  at  ft-7: 
Florida  Coomiission  comments  at  5. 

■"•See,  e.g.,  Illinois  Bell  Telephone  Company 
Petition  for  Approval  of  NPA  Relief  Plan  for  708 
Area  Code  by  Establishing  a  630  Area  Code,  Order. 
No.  94-0315  (111.  Comm.  Comm'n  March  20, 1995). 
"•The  process  of  area  code  relief  initiation  and 
development  varies  by  state.  In  most  cases  the 
incumbent  LEC  (as  CO  code  administrator)  declares 
that  the  supply  of  CO  codes  in  a  particular  area 
code  is  about  to  exhaust,  and  invites  all 
telecommunications  entities  with  interests  in  the 
area  code  at  issue  to  meet  and  attempt  to  reach 
consensus  on  a  plan  for  area  code  relief.  Issues 
before  the  industry  include  whether  to  propose  an 
area  code  overiay  or  a  geographic  split  If  the 
industry  can  agree  on  the  proposal.  It  is  submitted 
to  the  state  commission  for  adoption.  If  the  industry 
cannot  agree,  the  incumbent  LBC  may  submit  a 
number  of  alternatives  to  the  state  commission  from 
which  to  choose. 

••"State  commissions  have,  however,  recently 
begun  to  reject  or  significantly  alter  LEC  proposals 
as  area  code  relief  has  become  more  controversial. 
See,  e.g.,  Illinois  Bell  Telephone  Company  Petition 
for  Approval  of  NPA  Relief  Plan  for  706  Area  Code 
by  Establishing  a  630  Area  Code,  Order.  No.  94- 
0315  (111.  Comm  Comm'n  March  20, 1995): 
AJrTouch  V.  Pacific  Bell,  Case  94-09-058,  MCI  V. 
Pacific  Bell,  Case  95-01-001,  Decision  No.  95-08- 
052  (Cal.  Pub.  Util.  Comm'n  August  11,  1995); 
Petition  of  MCI  Telecommunications  Corp.  for  an 
Investigation  of  the  Practices  of  Southwestern  Bell 
Telephone  Co.  Regarding  the  Exhaustion  of 
Telephone  Numbers  in  the  214  Numbering  Plan 
Area  and  Request  for  a  Cease  and  Desist  Order 
Against  Southwestern  Bell  Telephone  Co..  Petition 
of  the  Office  of  the  Public  Utility  Counsel  for  an 
Investigation  of  the  Practices  of  Southwestern  Bell 
Telephone  Co.  Regarding  the  Exhaustion  of 
Telephone  Numbers  in  the  713  Numbering  Plan 
Area  and  Request  for  a  Cease  and  Desist  Order 
Against  Southwestern  Bell  Telephone  Co.  Order  on 
Rehearing,  Docket  No.  14447  (Tex.  Pub.  Util. 
Comm'n.  April  29,  1996).  t. 
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make  this  delegation,  however,  only  to 
those  states  wishing  to  perform  area 
code  relief  Initiation  and  development. 
We  recognize  that  many  state 
commissions  may  not  wish  to  perform 
these  functions  because,  inter  alia,  the 
initiation  and  development  of  area  code 
relief  can  rftquire  specialized  expertise 
and  staff  rasources  that  some  state 
commissions  may  not  have.  Those  states 
that  seek  to  perform  any  or  all  of  these 
functions  must  notify  the  new  NANP 
administrator  within  120  days  of  the 
selection  of  the  NANP  administrator. 
Those  states  wishing  to  perform 
functions  ijelating  to  initiation  and 
development  of  area  code  relief  prior  to 
the  transfer  of  such  functions  to  the  new 
NANP  adi»inistrator  must  notify 
promptly  tbe  entity  currently 
performing  CO  code  administration. 
States  should  inform  the  entities  of  the 
specific  functions  upon  which  the  state 
wishes  to  take  action.  Area  code  relief 
initiation  and  development  functions 
will  be  transferred  to  and  performed  by 
the  new  NANP  administrator  for  those 
states  that  do  not  seek  to  perform  such 
functions.  I  We  emphasize  that,  pursuant 
to  our  decision  to  authorize  the  states  to 
address  matters  related  to  the 
implementation  of  area  code  relief,  all 
state  comaiissions  will  continue  to  be 
responsible  for  making  the  final 
decision  an  how  new  area  codes  will  be 
implemented,  subject  to  this 
Commission's  guidelines. 

320.  While  we  authorize  states  to 
resolve  spladfic  matters  related  to 
initiation  and  development  of  area  code 
relief  plans,  we  do  not  delegate  the  task 
of  overall  number  allocation,  whether 
for  NPA  cbdes  or  CO  codes.  To  do  so 
would  ve$t  in  fifty-one  separate 
commissions  oversight  of  functions  that 
we  have  already  decided  to  centralize  in 
the  new  NANPA.  A  nationwide, 
uniform  system  of  numbering, 
necessarily  including  allocation  of  NPA 
and  CO  code  resources,  is  essential  to 
efficient  delivery  of  telecommxmications 
services  in  the  United  States.*** 

321.  with  specific  regard  to  CO  code 
allocatiod,  two  BOCs  and  one  state 
commission  have  asked  us  to  delegate 
oversight  of  this  function  to  the  states 
on  a  penianent  basis.  We  decline.  In 
addition  to  the  problems  noted  in  the 
preceding  paragraph,  we  are  concerned 
that  suchi  an  arrangement  could 
complicate  and  increase  the  NANP 
administrator's  workload,  and  could 
also  lead  to  inconsistent  application  of 
CO  code  assignment  guidelines.  The 
oversight  and  dispute  resolution  process 
established  in  the  NANP  Order. 
whereby  for  the  U.S.  portions  of  NANP 


administration  the  NANC  will  have 
initial  oversight  and  dispute  resolution 
duties,  with  the  Commission  as  the  final 
arbiter,  provides  an  adequate  process  for 
overseeing  CO  code  administration.**^ 
This  process  also  guarantees  state 
participation  in  the  oversight  process 
through  their  representation  on  the 
NANC 

322.  Finally,  we  decline  to  authorize 
states  to  perform  CO  code  assignment 
functions  as  suggested  by  the  Florida 
Commission  for  two  reasons  set  forth  in 
the  NANP  Order f*^  First,  centralizing 
CO  code  assignment  in  one  neutral 
entity  will  increase  the  efficiency  of  CO 
code  assignment  because  it  will 
preclude  varying  interpretations  of  CO 
code  assignment  guidelines.  Consistent 
application  of  assignment  guidelines 
will  also  diminish  the  administrative 
burden,  which  can  be  a  potential  barrier 
to  entry,  facing  those  carriere  seeking 
codes  in  various  states  that  would 
otherwise  have  to  associate  with  a 
number  of  separate  code  assignment 
bodies  rather  than  one.  Second,  a 
centralized  CO  code  administration 
mechanism  would  allow  the 
Commission  and  regulators  from  other 
NANP  member  countries  to  keep  abreast 
of  CO  code  assignments  and  predict 
potential  problem  areas,  such  as 
exhaust,  sooner  than  is  possible  under 
the  current  system. 

5.  Delegation  of  Existing  Numbering 
Administration  Functions  Prior  to 
Transfer 

a.  Background 

323.  Prior  to  the  enactment  of  the 
1996  Act.  Bellcore,  as  the  NANP 
Administrator,  the  incumbent  LECs,  as 
central  office  code  administrators,  and 
the  states  performed  the  majority  of 
functions  related  to  the  administration 
of  numbere.<»*  In  the  NPBM,  the 
Commission  tentatively  concluded  that 
it  should  authorize  Bellcore,  the 
incumbent  LECs  and  the  states  to 
continue  performing  each  of  their 
functions  related  to  the  administration 
of  numbers  as  they  existed  prior  to 
enactment  of  the  1996  Act  until  such 
functions  are  transferred  to  the  new 
NANP  administrator  pursuant  to  the 
NANP  Order.6»5  vVe  address  this  issue 
here. 

b.  Comments 

324.  Several  commenters  agree  with 
our  tentative  conclusion  to  authorize 
Bellcore,  the  LECs,  and  states  to 


continue  performing  the  numbering 
administration  functions  they  currently 
perform  imtil  such  functions  are 
transferred  to  the  new  NANP 
administrator.***  Generally,  these 
commentere  contend  that  this  is  the 
most  efficient  and  least  disruptive 
solution,  and  that  it  should  be 
implemented  in  the  interest  of 
numbering  administration  continuity. 
Using  this  approach,  NYNEX  says,  the 
Commission  can  intervene  and  exercise 
its  authority  as  specific  future  matters 
may  warrant.*^'  ATfcT  states  that 
current  functions  should  continue  xmtil 
transferred,  provided  that  those 
functions  are  not  expanded  and  that  the 
Commission  ensures  prompt 
compliance  with  the  NANP  Order.*** 
MFS  supports  interim  delegation  of 
current  functions,  but  asserts  that  states 
should  have  the  authority  to  implement 
interim  changes  in  nimiber 
administration  as  long  as  their  actions 
are  consistent  with  our  nimibering 
policy  objectives.**' 

325.  The  California  Commission  states 
that  it  is  considering  serving  as  CO  code 
administrator  until  the  NANC  has 
developed  its  poUcy  on  numbering 
administration.  It  urges  the  Commission 
to  allow  states  with  imique  number 
administration  problems  to  resolve 
these  issues  in  Oie  interim.***  PacTel 
states  that  it  has  proposed  a  partial 
transfer  of  CO  code  administration  to 
the  California  Commission  or  a  third 
party.  In  the  alternative,  it  says,  the 
California  Commission  could  serve  as 
an  interim  CO  code  administrator  imtil 
the  NANC  completes  its  work,  or  until 
the  California  Commission  selects  a 
permanent  administrator.  In  PacTel's 
view,  these  options  are  consistent  with 
our  proposal  to  permit  the  LECs, 
Bellcore,  and  the  states  to  continue 
performing  each  of  their  respective 


1  Ameikech  Order.  10  FCC  Red  at  4602. 


<"  See  NANP  Order.  U  FCC  Red  at  2605-2S10. 
•"W.  at  2620-2623. 

'***  For  a  diaoiMion  of  NANP  administration 
functions,  see  NANP  Order.  U  FCC  Red  at  2595. 
•»  NPRM  at  para.  256.  ^ 


"•See,  e.g..  MFS  comments  at  9;  ACSI  comments 
at  13:  Ameritech  comments  at  24:  AT*T  comments 
at  12;  Bell  Atlantic  commenU  at  9;  BellSouth 
comments  at  20;  District  of  Columbia  Commission 
comments  at  3;  Florida  Commission  comments  at  6; 
GTE  comments  at  30:  NYNEX  comments  at  16-19; 
Pennsylvania  Commission  comments  6-7;  PacTel 
comments  at  25;  Texas  Commission  comments  at  6: 
SBC  comments  at  9. 

«'  NYNEX  comments  at  19-19.  NYNEX  asserts 
that  we  should  reject  arguments  in  favor  of 
implementation  of  an  interim  arrangement  so  that 
incumbent  LECs  no  longer  have  responsibility  for 
NXX  code  administration.  Incumbent  LECs 
currently  assign  the  NXXs  according  to  industry 
standards,  and  under  Commission  oversight, 
NYNEX  notes.  Therefore,  there  is  no  need  for  a 
short-lived  transfer  of  the  responsibilities  to  another 
party. 

•"  ATftT  comments  at  12. 

"*By  way  of  example.  MFS  notes  that  California 
is  considering  sharing  CO  code  assignment  with 
LECs  until  that  function  is  transferred  to  the  NANP 
administrator.  MFS  comments  at  9. 

•"California  Commission  comments  at  7-8. 
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functions  related  to  number 
administration  until  those  functions  are 
transferred  to  the  new  entity.*"  PacTel 
asserts  that  California's  plan  to  share 
code  assignment  functions  between 
PacTel  and  the  California  Commission 
imtil  the  transfer  to  the  new  NAN? 
administrator  should  be  identified  as  a 
"safe  harbor"  under  the  Act.«2 

326.  Other  commenters  oppose  the 
Commission's  proposal  to  authorize 
Bellcore,  the  incumbent  LECs.  and  the 
states  to  continue  performing  those 
numbering  administration  functions 
they  performed  prior  to  enactment  of 
section  251(e)(1)  on  an  interim  basis 
until  such  functions  are  transferred  to 
the  new  NAN?  administrator.**^  They 
express  concern  about  the  appearance  of 
incumbent  LEG  dominance  and 
discrimination  in  the  assignment  and 
administration  of  scarce  numbering 
resoiux:es.  The  Indiana  Commission 
Staff  recommends  that  area  code 
planning  and  implementation  be 
removed  from  the  responsibihty  of  the 
LECs  in  favor  of  state  commissions.  In 
its  view,  delegating  the  planning  and 
implementation  process  to  state 
commissions  will  foster  a  "more 
competitive  spirit"  among  the  industry. 
The  Indiana  Commission  Staff  envisions 
that  state  commissions  could  obtain 
periodic  reports  from  the  present 
incumbent  LEC  administrator  as  well  as 
Bellcore  on  projected  exhaust  dates  for 
area  codes.***  Sprint  states  that,  as  long 
as  Bellcore  and  the  LECs  serve  as  NAN? 
and  CO  code  administrators,  they 
should  be  required  to  apply  identical 
standards  and  procedures  for  processing 
all  numbering  requests,  irrespective  of 
the  identity  of  the  party  submitting  the 
request.*9s 

327.  Cox  recommends  that,  in  the 
event  the  Commission  authorizes  the 
state  commissions  to  handle  CO 
assignment,  such  assignment  must  be 
made  on  a  nondiscriminatory  basis,  and 
states  or  the  carriers  currently 
administering  the  CO  codes  should  not 
be  permitted  to  deny  codes  to  new 
entrants  or  to  levy  "code  opening" 
charges.  In  Cox's  view,  the  Commission 
should  adopt  specific  CO  code 
guidelines  because:  (a)  There  is 
evidence  of  continued  discrimination  in 
CO  code  assignment:  and  (b)  without 
Commission  guidance,  states  will 
develop  inconsistent  regimes.  Cox  notes 
that  Commission  action  is  especially 
important  here  because  CO  code 


assignments  have  not  been  transferred 
to  a  neutral  party.w*  Similarly,  several 
commenters  argue  in  CC  Docket  No.  95- 
185  that  many  incumbent  LECs  are 
charging  paging  carriers  and  other 
CMRS  providers  discriminatory  fees  for 
activating  CO  codes,  as  well  as 
unreasonable  and  discriminatory 
recurring  monthly  charges  for  blocks  of 
numbers.*" 

c.  Discussion 

328.  Until  such  functions  are 
transferred  to  the  new  NAN? 
administrator,  we  authorize  Bellcore 
and  the  incumbent  LECs  to  continue 
performing  the  number  administration 
functions  they  performed  prior  to  the 
enactment  of  the  1996  Act.  Again, 
because  of  the  need  to  avoid  disruption 
in  numbering  administration,  we  find 
that  there  is  good  cause  to  make  these 
authorizations  effective  immediately 
pursuant  to  5  U.S.C.  553(d)(3).  We  also 
conclude  that  any  inciunbent  LEC 
charging  competing  carriers  fees  for 
assignment  of  CO  codes  may  do  so  only 
if  it  charges  the  same  fee  to  all  carriers, 
including  itself  and  its  affiliates. 

329.  Numbering  administration  is  a 
complex  task  that  Bellcore,  the 
incumbent  LECs.  and.  to  some  extent, 
the  states  have  been  performing  for  over 
a  decade.  It  is  crucial  that  efficient  and 
effective  administration  of  numbers 
continues  as  the  local  market  opens  to 
competition.  This  delegation  is  the  most 
practicable  way  that  numbering 
administration  can  continue  without 
disruption.  During  the  transition  period, 
those  parties  with  experience  should 
continue  to  perform  the  administrative 
functions  that  they  have  become 
uniquely  equipped  to  handle.  Thus,  we 
authorize  Bellcore  to  continue  to 
perform  its  functions  as  the  North 
American  Numbering  Plan 
Administrator  in  the  same  manner  it  did 
at  the  time  of  enactment  of  the  1996  Act. 
We  also  allow  the  incumbent  LECs  to 
continue  to  perform  the  CO  code 
administration  functions  that  they 
performed  at  the  time  of  enactment  of 
the  1996  Act.  Finally,  we  allow  the 
states,  if  they  performed  any  number 
administration  functions  prior  to 
enactment  of  the  1996  Act.  to  continue 
to  do  so  imtil  such  functions  are 


••'  PacTel  comment*  at  25. 

•"PacTel  reply  at  28. 

*"See,  e.g..  CTIA  comments  at  5;  Indiana 
Commisaion  Staff  comments  at  6;  NCTA  reply  at  10; 
Teleport  comments  at  4. 

•**  Indiana  Commission  Staff  comnwnu  at  6. 

*"  Sprint  comments  at  14. 


•••Cox  comments  at  7-9. 

«"  With  regard  to  the  specific  issue  of  paging 
carriers  being  charged  recurring  monthly  fees  for 
blocks  of  numbers,  it  is  necessary  to  incorporate  the 
record  from  CC  Docket  No.  9^185.  In  the  Matter 
of  Interconnection  Between  Local  Exchange  Carriers 
and  Commercial  Mobile  Radio  Service  Providers. 
See,  e.g..  AirTouch  Communications  conunents.  CC 
Docket  No.  95-185.  at  22  n.22;  Arch 
Communications  Croup  comments.  CC  Docket  No. 
95-185.  at  7-8. 15,  23-24:  PageNet  commenU,  CC 
Docket  No.  95-185.  at  22  and  App.  C 


transferred  to  the  new  NANP 
administrator. 

330.  Some  commenters  argue  that  we 
should  not  authorize  Bellcore  and  the 
incumbent  LECs  to  perform  numbering 
administration  functions  on  a 
transitional  basis  because  continued 
administration  of  numbers  by  these 
entities,  which  are  not  neutral 
administrators,  will  permit 
discriminatory  treatment  of  the 
inctunbents'  competitors  with  respect  to 
access  to  number  resources.  While  we 

.  recognize  these  concerns,  we  see  no 
alternative  to  the  action  we  take  here. 
Transfer  of  numbering  administration 
functions  will  be  a  complex  task,  one 
that  carmot  be  accomplished 
immediately  even  on  transitional  basis. 
The  Commission,  for  example,  does  not 
have  the  resources  to  administer 
numbers  on  a  day-to-day  basis. 

331.  In  this  regard,  we  note  that  a 
proposal  has  been  made  to  the 
California  Commission  to  transfer  CO 
code  administration  to  the  California 
Commission  or  a  third  party  or.  in  the 
alternative,  to  have  the  California 
Commission  serve  as  the  interim  CO 
code  administrator  until  the  NANC 
completes  its  work  or  until  the 
California  Commission  selects  a 
permanent  administrator."*  We 
conclude  that  the  record  does  not 
support  allowing  states  to  change  the 
way  CO  code  administration  is 
performed  during  the  transition  to  the 
new  NANP  administrator.  Uniform  CO 
code  administration  is  critical  to 
efficient  operation  of  the  public 
switched  network  for  proper  delivery  of 
telecommunications  services.  The 
transfer  of  CO  code  administration  to 
the  states  pending  the  transition  to  the 
new  NANP  administrator  would  not 
foster  that  consistency  because  states 
wishing  to  assiune  such  responsibilities 
would  lack  the  necessary  experience  to 
perform  them  with  speed  and  accuracy. 
The  Cahfomia  Commission  does  not 
refute  this  persuasively.  We  therefore 
urge  parties  wishing  to  alter  the 
administration  of  certain  numbers  or  to 
change  the  assignment  of 
responsibilities  for  administering 
numbers  pending  transfer  of  these 
functions  to  the  new  NANP 
administrator  to  raise  these  issues  with 
the  Commission  on  a  case-by-case  basis 
in  separate  proceedings.  In  their  filings, 
these  parties  should  state  who  would 
bear  the  cost  of  a  temporary  delegation 
and  how  such  a  delegation  could  be 
implemented  without  confusion  to 
carriers  and  customers. 

332.  Some  commenters  have 
expressed  concern  that  niunbering 


'California  Commission  comments  at  7-8. 
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administration  will  be  performed  in  a 
discriminatory  and  anticompetitive 
manner  as  long  as  interested  parties 
exercise  these  functions.  For  this  reason, 
some  commenters  urge  the  Commission 
to  adopt  guidelines  for  CO  code 
administration  with  which  the 
incumbent  LECs  must  comply  prior  to 
transfer  of  CO  code  administration  to  a 
new  NAhfP  administrator.  Specifically, 
they  ask  the  Commission  to  prohibit 
incxmibenl  LECs  from  levying  disparate 
"code  opeoing"  fees  on  different 
carriers.  We  conclude  that  charging 
difiiarent  "pode  opening"  fees  for 
different  pkt)viders  or  categories  of 
providers  of  telephone  exchange  service 
constitutes  discriminatory  access  to 
telephone  pumbers  and  therefore 
violates  sefction  25l(b)(3)'s  requirement 
of  nondiscrimination.  Charging  different 
"code  opening"  fees  for  different 
providers  or  categories  of  providers  of 
any  telecommunications  service  (not 
jxist  telephone  exchange  service)  also 
violates  section  202(a)'s  prohibition  of 
unreasonable  discrimination  and  also 
constituted  an  "unjust  practice"  and 
"imjust  charge"  imder  section  2010)).*" 
Further,  i^  is  inconsistent  with  the 
principle  $tated  in  section  251(e)(1), 
which  stages  that  numbers  are  to  be 
available  ^n  an  equitable  basis. 
Inamibenjt  LECs  have  control  over  CO 
codes,  a  cfudal  resource  for  any 
competitor  attempting  to  enter  the 
telecommunications  market;  incumbent 
LECs  musTtherefore  treat  other  carriers 
as  the  incumbent  LECs  would  treat 
themselves.  To  ensure  that  numbering 
administration  does  not  become  a 
barrier  to  competition  in  the 
telecommunications  marketplace  prior 
to  the  transfer  of  NANP  administration 
functions  to  a  neutral  number 
administrator,  we  conclude  that  any 
incumbent  LEC  charging  competing 
carriers  fees  for  assignment  of  CO  codes 
may  only  do  so  if  the  incumbent  LEC 
charges  one  uniform  fee  for  all  carriers, 
including  itself  or  its  affiliates. 

333.  W^  are  explicitly  extending  this 
protection,  pursuant  to  section  202, 
from  discriminatory  "code  opening" 
fees  to  telecommunications  carriers, 
such  as  paging  carriers,  that  are  not 
provider^  of  telephone  exchange  service 
or  telephone  toll  service,  and  therefore 
are  not  covered  by  Section  251(b)(3).'«' 
Paging  carriers  are  increasingly 
competing  with  other  CMRS  providers, 
and  they  jwould  be  at  an  imfair 


<»»47  U.aC  251(bK3);  47  U.S.C  202(a). 

■«» Paging  is  not  "telephone  exchange  service" 
within  the  tieaning  of  the  Act  because  it  is  neither 
"interconu«unicating  service  of  the  character 
ordinarily  Airnished  by  a  single  exchange"  nor 
"comparable"  to  such  service.  See  47  U.S.C* 
153(47). 


competitive  disadvantage  if  they  alone 
could  be  charged  discriminatory  code 
activation  fees.  For  the  reasons  stated 
above,  we  explicitly  forbid  incvmibent 
LECs  from  assessing  imjust, 
discriminatory,  or  unreasonable  charges 
for  activating  CO  codes  on  any  carrier  or 
group  of  carriers.  To  the  extent  that 
reciuring  per-number  charges  represent 
charges  for  interconnection,  they  are 
governed  by  the  principles  set  out  in  the 
First  Report  and  Order  in  this 
proceeding.  Moreover,  the  Conunission 
has  aheady  stated  that  telephone 
companies  may  not  impose  recurring 
charges  solely  for  the  use  of  munbers.™' 

334.  We  emphasize  that  incumbent 
LEC  attempts  to  delay  or  deny  CO  code 
assignments  for  competing  providers  of 
telephone  exchange  service  would 
violate  section  251(b)(3).  where 
applicable,  section  202(a),  and  the 
Commission's  numbering 
administration  guidelines  foimd,  inter 
alia,  in  the  Ameritech  Order,  the  NANP 
Order,  and  this  Order.  The  (^mmission 
expects  the  incumbent  LECs  to  comply 
strictly  with  those  guidelines  and  act  in 
an  evenhanded  manner  as  long  as  they 
retain  their  number  administration 
functions.  Specifically,  incumbent  LECs 
should  apply  identical  standards  and 
procediues  for  processing  all  niunbering 
requests,  regardless  of  the  identity  of  the 
party  making  the  request. 

335.  Indeed,  our  delegation  of  matters 
related  to  nimibering  administration 
during  the  transition  to  a  new  NANP 
administrator  is  generally  governed  by 
the  Commission's  existing  objectives 
and  guidelines  related  to  number 
administration  as  well  as  those 
eniunerated  In  this  proceeding.  We  will 
monitor  closely  the  actions  of  Bellcore 
and  the  LECs  with  respect  to  numbering 
administration  to  ensure  that  they 
perform  their  tasks  impartially  and 
expeditiously  until  such  tasks  are 
transferred. 

C.  Cost  Recovery  for  Numbering 
Administration 

1.  Background 

336.  In  section  251(e)(2),  Congress 
mandates  that  "Itjhe  cost  of  establishing 
telecommimications  numbering 
administration  arrangements  and 
number  portability  shall  be  borne  by  all 
telecommunications  carriers  on  a 
competitively  neutral  basis  as 
determined  by  the  Ckjmmission."''"^  In 
the  NANP  Order,  the  Commission:  (1) 
Directed  that  the  costs  of  the  new 


impartial  numbering  administrator  be 
recovered  through  contributions  by  all 
commimications  providers;  (2) 
concluded  that  the  gross  revenues  of 
each  commimications  provider  will  be 
used  io  compute  each  provider's 
contribution  to  the  new  numbering 
administrator;  and  (3)  concluded  that 
the  NANC  will  addiess  the  details 
concerning  recovery  of  the  NANP 
administration  costs.''"'  In  the  NPRM, 
we  found  that  we  did  not  need  to  take 
further  action  because  the  Commission 
had  already  determined  that  cost 
recovery  for  numbering  administration 
arrangements  must  be  borne  by  all 
telecommunications  carriers  on  a 
competitively  neutral  basis.''"* 

2.  Comments 

337.  Several  parties  believe  that  the 
Commission  should  take  further  action 
with  regard  to  cost  recovery  for 
numbering  administration.''"'  BellSouth 
states  that,  states  should  have  the  power 
to  authorize  cost  recovery  in 
conjunction  with  oversi^t  of  central 
office  code  implementation  activities, 
until  transfer  of  numbering 
administration  to  the  NANP.'"* 

338.  Telecommunications  Resellers 
Association  urges  us  to  reconsider  the 
assessment  that  the  costs  associated 
with  the  administration  of 
telecommunications  numbering  should 
he  borne  by  telecommunications  carriers 
on  a  competitively  neutral  basis.  It 
asserts  that  reliance  upon  gross 
revenues  would  result  in  a  double  or 
greater  recovery  ftt>m  resale  carriers  and 
their  customers.'"' 

339.  Similarly,  NCTA  urges  us  to 
require  that  companies  providing 
telecommunications  services  in  addition 
to  other  services  fund  NANP 
administration  based  on  a  percentage  of 
their  gross  telecommunications 
revenues,  and  not  their  revenues  from 
other  services.  OthenArise,  NCTA  argues, 
diversified  companies  that  have 
relatively  little  need  for  NXXs  but  large 
gross  revenues  from  other  sources  may 
have  to  fund  a  disproportionately  large 
share  of  NANP  administration  expenses. 
Also,  NCTA  notes  that  the  1996  Act 
requires  "telecommunications  carriers" 
to  contribute,  to  cost  recovery  for 
number  administration,  but  that  the 
NANP  Order  requires  recovery  from  all 
"communications  providers."  NCTA 
requests  clarification  that  only 


w  See  The  Need  to  Pmmote  Competition  and 
Efficient  Use  of  Spectrum  for  Badio  Common 
Carrier  Services.  Memorandum  Opinion  and  Order. 
59  R.R.2d  1275. 12B4  (1986). 

»»47U.S.C251(eM2). 


-^NANP  Order,  11  FCC  Red  at  2627-2629. 

™<NPflMat  para.  259. 

'^  See,  e.g.,  BellSouth  commenta  20; 
Telecommunications  Resellers  Association 
comments  at  10:  NCTA  comments  at  11. 

'<»  BellSouth  comments  at  20. 

^<"  Telecommunications  Resellers  Association 
comments  at  10. 
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"telecommunications  carriers"  as 
defined  by  the  1996  Act  must  contribute 
to  cost  recovery  for  number 
administration.''** 

340.  Other  commenters  do  not  believe 
that  it  is  necessary  for  the  Commission 
to  take  additional  action  with  regard  to 
cost  recovery  for  nimibering 
administration.''"'  These  parties 
generally  agree  that  the  cost  recovery 
approach  taken  in  the  NANP  Order 
satisfies  the  1996  Act's  requirements 
with  respect  to  ensuring 
nondiscriminatory  access  to  telephone 
numbers.  Several  reiterate  that  the  costs 
of  number  administration  must  be  borne 
by  all  carriers  on  a  competitively  neutral 
basis.  GTE  states  that  the  NANP  Order 
conclusions  satisfy  the  cost  recovery 
requirement  of  the  1996  Act,  if  we 
ensure  that  those  conclusions  are 
implemented  in  a  manner  that  does  not 
unduly  favor  or  disadvantage  any 
particular  industry  segment  or 
technology.'""  ^ 

341.  In  Its  reply  comments,  PacTel 
rejects  MCI's  suggestion  that  costs  of 
implementing  number  portability 
should  be  reduced  or  eliminated.  In 
PacTel's  view,  interim  number 
portability  is  an  essential  element  of 
achieving  equitable  number    • 
administration  and  all  parties  that 
benefit  fixim  this  process  should 
contribute  to  full  cost  recovery.'"' 

3.  Discussion 

342.  Because  of  ambiguity  between 
the  language  of  the  1996  Act  and 
language  in  the  NANP  Order,  we  are 
persuaded  that  further  action  is 
necessary  to  meet  the  1996  Act's 
requirement  that  cost  recovery  for 
number  administration  be  borne  by  all 
telecommunications  carriers  on  a 
competitively  neutral  basis,  and  to 
conform  the  cost  recovery  requirements 
specified  in  the  NANP  Order  to  the  1996 
Act.  First,  we  require  that:  (1)  Only 
"telecommunications  carriers,"  as 
defined  in  section  3(44),  be  ordered  to 
contribute  to  the  costs  of  establishing 
numbering  administration;  and  (2)  such 
contributions  shall  be  based  only  on 
each  contributor's  gross  revenues  from 
its  provision  of  telecommunications 
services.'"  2  We  note  that  we  have 


considered  the  economic  impact  of  our 
rules  in  this  section  on  small  incumbent 
LECs  and  other  small  entities.  We 
conclude  that  by  basing  contributions 
only  on  each  contributor's  gross 
revenues  from  its  provision  of 
telecommunications  services  (instead  of, 
for  example,  imposing  a  flat  fee 
contribution  on  all  telecommunications 
carriers),  we  more  equitably  apportion 
the  burden  of  cost  recovery  for 
numbering  administration. 

343.  Section  251(e)(2)  requires  that 
the  costs  of  telecommunications 
numbering  administration  be  borne  by 
all  telecommunications  carriers  on  a 
competitively  neutral  basis. 
Contributions  based  on  gross  revenues 
would  not  be  competitively  neutral  for 
those  carriers  that  purchase 
telecommunications  facilities  and 
services  from  other  telecommunications 
carriers  because  the  carriers  from  whom 
they  purchase  services  or  facilities  will 
have  included  in  their  gross  revenues, 
and  thus  in  their  contributions  to 
number  administration,  those  revenues 
earned  from  services  and  facilities  sold 
to  other  carriers.  Therefore,  to  avoid 
such  an  outcome,  we  require  all 
telecommunications  carriers  to  subtract 
from  their  gross  telecommunications 
services  revenues  expenditures  for  all 
telecommunications  services  and 
facilities  that  have  been  paid  to  other 
telecommunications  carriers.'"'  It 
should  be  noted  that  this  requirement  is 
solely  for  the  purpose  of  determining  a 
carrier's  contribution  to  numbering 
administration  costs  and  not  for  any 
other  purpose,  interpretation,  or 
meaning  of  any  other  Commission  rule 
such  as  those  contained  in  parts  32,  36, 
51,  64,  65,  or  69  of  the  Commission's 
rules. 

D.  Section  271  Competitive  Checklist 
Requirement  That  the  BOCs  Provide 
Non-Discriminatory  Access  to  Numbers 
for  Entry  Into  In-region  InterLATA 
Services 

1.  Background  and  Comments 

344.  Section  271(c)(2)(B)  contains  a 
competitive  checklist  of  requirements 


"•NCTA  comments  at  tl. 

™»  See.  e.g.,  ACSI  commenu  at  13;  ALTS 
comments  at  8:  CTIA  comments  at  8;  Frontier 
comments  at  5  n.14;  GQ  comments  at  6;  GTE 
comments  at  31;  Ohio  Consumers'  Council 
comments  at  5;  PacTel  comments  at  26. 

'10  GTE  comments  at  31.  See  also  PacTel 
comments  at  26. 

'"  PacTel  reply  at  33. 

"»47  U.S.C.  251(e)(2)  also  requires  that  the  cost 
of  establishing  telecommunications  number 
portobility  shall  be  borne  by  all  telecommunications 
carriers  on  a  competitively  neutral  basis.  We  note 


that  cost  recovery  for  number  portability  was 
addressed  in  the  Nuinl)er  Portability  Order. 

'"See  Assessment  and  Collection  of  Regulatory 
Fees  for  Fiscal  Year  1995,  Report  and  Order.  10  FOC 
Red  13512,  at  13558-59  (1995)  {Regulatory  Fees 
Order).  61  FR  40155  (August  1. 1996).  In  the 
Regulatory  Fees  Order,  we  stated  that,  in  order  to 
avoid  imposing  a  double  payment  burden  on 
resellers,  we  would  permit  interexchange  carriers  to 
subtract  from  their  reported  gross  interstate 
revenues  any  payments  made  to  underlying  carriers 
for  teleconununications  facilities  or  services.  Id. 
Our  action  here  is  consistent  with  that  taken  in  the 
Regulatory  Fees  Order.  We  note  that  the  gross 
telecommunications  services  revenues  referenced  in 
this  discussion  are  not  limited  to  gross  interstate 
revenues. 


governing  the  access  to  functions, 
facilities  and  services  or  interconnection 
that  BOCs  must  provide  or  generally 
ofier  to  other  competing 
telecommunications  carriers  if  the  BOC 
wants  authority  to  provide  in-region 
interLATA  service.  Pursuant  to  the 
competitive  checklist,  BOCs  desiring  to 
provide  in-region  interLATA 
telecommimications  services  must 
afford,  "(u)ntil  the  date  by  which 
telecommunications  numbering  - 
administration  guidelines,  plans  or  rules 
are  established,  non-discriminatory 
access  to  telephone  numbers  for 
assignment  to  the  other  carrier's 
telephone  exchange  service  customers 
*  *  *  (and)  (a)fter  that  date,  (must) 
compl(y)  with  such  guidelines,  plan  or 
rules."'"*  In  the  NPRM.  we  stated  that 
these  measures  foster  competition  by 
ensuring  telecommunications 
numbering  resources  are  administered 
in  a  fair,  efficient,  and  orderly 
manner.'"*  Ameritech  asks  us  to  clarify 
that,  by  complying  with  the  NANP 
Order,  a  BOC  satisfies  the  competitive 
checklist  requirement  of 
nondiscriminatory  access  to  numbers.'"* 
MCI  argues  that  we  must  ensure  that  the 
BOCs  comply  with  section  271(c)(2)(B) 
and  assign  NXX  codes  in  a 
competitively  neutral  manner.'"'' 

2.  Discussion 

345.  We  decline  to  address  section 
271(c)(2)(B)  issues  in  this  Order.  We 
will  consider  each  BOC's  application  to 
enter  in-region  interLATA  services 
pursuant  to  section  271(c)(2)(B)  on  a 
case  by  case  basis,  and  will  look 
specifically  at  the  circumstances  and 
business  practices  governing  CO  code 
administration  in  each  applicant's  state 
to  determine  whether  the  BOC  has 
complied  with  section  271(c)(2)(B)(ix). 

VI.  Final  Regulatory  Flexibility 
Analjrsis 

346.  As  required  by  Section  603  of  the 
Regulatory  Flexibility  Act  (RFA),  5 
U.S.C.  603,  an  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  was 
incorporated  in  the  Notice  of  Proposed 
Rulemaking  (NPflAfl  in  this  proceeding. 
The  Commission  sought  written  public 
comments  on  the  proposals  in  the 
NPRM.  including  the  IRFA.  The 


"M7  U.S.C.  271(c)(2)(B)(U). 

"'NPflMat  para.  251. 

"*  Ameritech  commenu  at  23.  See  also  NYNEX 
comments  at  18. 

'"  MCI  comments  at  10.  We  also  note  that  in  its 
petition  for  declaratory  ruling  filed  July  12, 1996. 
TCG  has  asked  the  Commission  to  require,  as  part 
of  a  BOC's  application  to  provide  in-region 
interLATA  services  pursuant  to  section  271,  a 
demonstration  that  numbering  resources  are 
available  to  competing  local  carriers.  See  supra 
n.616. 
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Commission's  Final  Regulatory 
Flexibility  Analysis  (FRFA)  in  this 
Order  conlbrms  to  the  RFA,  as  amended 
by  the  Contract  With  America 
Advancement  Act  of  1996.  (CWAAA), 
Public  Lavt  No.  104-121, 110  Stat.  847 
(1996).7i8  I 

A.  Needfdf  and  Purpose  of  This  Action 

347.  Th^  Commission,  in  compliance 
with  section  251(d)(1).  promulgates  the 
rules  in  this  Order  to  ensure  the  prompt 
implemenlption  of  section  251,  which  is 
the  local  competition  provision. 
Congress  sought  to  establish  through  the 
1996  Act  "a  pro-competitive,  de- 
regulatory  national  policy  framework" 
for  the  United  States 
telecommunications  industry.'"  Three 
principal  goals  of  the 
telecommunications  provisions  of  the 
1996  Act  are:  (1)  Opening  the  local 
exchange  affid  exchange  access  markets 
to  competition;  (2)  promoting  increased 
competition  in  telecommunications 
markets  that  already  are  open  to 
competitioii.  including,  particularly,  the 
long  distance  services  market;  and  (3) 
reforming  our  system  of  universal 
service  so  that  universal  service  is 
preserved  apfid  advanced  as  the  local 
exchange  and  exchange  access  markets 
move  from  monopoly  to  competition. 

348,  The  rules  adopted  in  this  Order 
implement  the  first  of  these  goals — 
opening  th0  local  exchange  and 
exchange  access  markets  to  competition 
by  eliminating  certain  operational 
barriers  to  competition.  The  objective  of 
the  rules  adopted  in  this  Order  is  to 
implement  ^s  quickly  and  effectively  as 
possible  the  national 
telecommunications  policies  embodied 
in  the  1996  Act  and  to  promote  the  pro- 
competitive,  deregulatory  markets 
envisioned  by  Congress.'^o  We  are 
mindful  of  <he  balance  that  Congress 
struck  between  this  goal  and  its  concern 
for  the  impact  of  the  1996  Act  on  small 
local  exchange  carriers,  particularly 
rural  carrieis.  This  balance  is  evidenced 
in  section  2fil(f). 

B.  Summaiy  of  Issues  Raised  by  Public 
Comments  Made  in  Response  to  the 
Initial  Regulatory  Flexibility  Analysis 

349.  Sumtnary  of  Initial  Regulatory 
Flexibility  Analysis  (IRFA).  In  the 
NPRM,  the  Commission  performed  an 
IRFA.-^'  In  (he  IRFA.  the  Commission 
found  that  the  rules  it  proposed  to  adopt 
in  this  proceeding  may  have  a 


Obf 

iiito 


^'•Subtitl«  n  bf  the  CWAAA  is  "The  Small 
Business  Regul|tory  Enforcement  Fairness  Act  of 
1996"  (SBREFiM.  codified  at  5  U.S.C.  601  et  seq. 

"«S.  Cont  R4p.  No.  104-230, 104th  Cong.,  2d 
Sess.  1  (1996). 

^'  NPRMM  pktas.  274-287. 


significant  impact  on  a  substantial 
number  of  small  businesses  as  defined 
by  section  601(3)  of  the  RFA.  The 
Commission  stated  that  its  regulatory 
flexibility  analysis  was  inapplicable  to 
incumbent  LECs  because  such  entities 
are  dominant  in  their  field  of  operation. 
The  Commission  noted,  however,  that  it 
would  take  appropriate  steps  to  ensure 
that  special  circumstances  of  smaller 
incumbent  LECs  are  carefully 
considered  in  our  rulemaking.  Finally, 
the  IRFA  solicited  comment  on 
alternatives  to  our  proposed  rules  that 
would  minimize  the  impact  on  small 
entities  consistent  with  the  objectives  of 
this  proceeding. 

1.  Treatment  of  Small  LECs 

350.  Comments.  The  Small  Business 
Administration  (SBA),  Rural  Tel. 
Coalition,  and  CompTel  maintain  that 
the  Commission  violated  the  RFA  when 
it  sought  to  exclude  incumbent  LECs 
fit)m  regulatory  flexibility  consideration 
without  first  consulting  the  SBA  to 
establish  a  definition  of  "small 
business.  "'22  Rural  Tel.  Coalition  and 
CompTel  also  argue  that  the 
Commission  failed  to  explain  its 
statement  that  "inciunbent  LECs  are 
dominant  in  their  field"  or  how  that 
finding  was  reached.'"  Rural  Tel. 
Coalition  states  that  the  lack  of  such 
analysis  is  inappropriate  because 
incumbent  LECs  are  now  facing 
competition  from  a  variety  of  sources, 
including  wireline  and  wireless  carriers. 
Rural  Tel.  Coalition  recommends  that 
the  Commission  abandon  its 
determination  that  incumbent  LECs  are 
dominant,  and  perform  the  reguJatory 
flexibility  analysis  for  incumtent  LECs 
having  fewer  than  1500  employees.'^* 

351.  Discussion.  In  essence,  the  SBA 
and  the  Rural  Tel.  Coalition  aigue  that 
we  exceeded  our  authority  under  the 
RFA  by  certifying  all  incumbent  LECs  as 
dominant  in  their  field  of  operations, 
and  therefore  concluding  on  that  basis 
that  they  are  not  small  businesses  under 
the  RFA.  They  contend  that  the 
authority  to  make  a  size  determination 
rests  solely  with  the  SBA,  and  that  by 
excluding  a  group  from  the  scope  of 
regulatory  flexibility  analysis  the 
Commission  makes  an  luiauthorized 
size  detennination.'23  Neither  the  SBA 
nor  the  Rural  Tel.  Coalition  cite  any 
specific  authority  for  this  latter 
proposition. 


^  SBA  RFA  comments  at  3-5;  Rural  Tel. 
Coalition  reply  at  38-39;  CompTel  reply  at  46. 

'''Rural  Tel.  Coalition  reply  at  39. 

"*  Rural  Tel.  Coalition  reply  at  40. 

'^  SBA  RFA  comroenU  at  4-5  (citing  15  ll.S.C. 
632(a)(2)):  Rural  Tel.  Coalition  reply  at  38. 


2.  Other  Issues 

352.  We  have  foimd  incumbent  LECs 
to  be  "dominant  in  their  field  of 
operations"  since  the  early  1980's  and 
consequently  have  consistently  since 
that  time  certified  imder  the  RFA  ^26  that 
incumbent  LECs  are  not  subject  to 
regulatory  flexibility  analyses  because 
they  are  not  small  businesses.'^'  We 
have  made  similar  determinations  in 
other  areas.'2«  We  recognize  the  SBA's 
special  role  and  expertise  with  regard  to 
the  RFA,  and  intend  to  continue  to 
consult  with  the  SBA  to  ensvire  that  the 
Commission  is  fully  implementing  the 
RFA.  Although  we  are  not  fully 
persuaded  on  the  basis  of  this  record 
that  our  prior  practice  has  been 
incorrect,  in  light  of  the  special 
concerns  raised  by  the  SBA,  the  Rural 
Tel.  Coalition,  and  CompTel  in  this 
proceeding,  we  will,  nevertheless, 
include  small  incumbent  LECs  in  this 
FRFA  to  remove  any  possible  issue  of 
RFA  compliance.  We,  therefore,  need 
not  address  directly  the  Rural  Tel. 
Coalition's  arguments  that  inciunbent 
LECs  are  not  dominant.'^' 

353.  Comments.  Parties  raised  several 
other  issues  in  response  to  the 
Commission's  IRFA  in  the  NPRM.  The 
SBA  and  CompTel  contend  that 
commenters  should  not  be  required  to 
separate  their  comments  on  the  IRFA 
fit>m  their  comments  on  the  other  issues 
raised  in  the  NPRM.'^  SBA  maintains 
that  sepjarating  RFA  comments  and 
discussion  from  the  rest  of  the 
comments  "isolates"  the  regulatory 
flexibility  analysis  from  the  remainder 
of  the  discussion,  thereby  handicapping 
the  Commission's  analysis  of  the  impact 
of  the  proposed  rules.on  smeill 
businesses.'^'  The  SBA  further  suggests 
that  our  IRFA  failed  to:  (1)  Give  an 
adequate  description  of  the  projected 
reporting,  recordkeeping,  and  other 
compliance  requirements  of  the 
proposed  rules,  including  an  estimate  of 
the  classes  of  small  entities  which  will 
be  subject  to  the  requirement  and  the 
professional  skills  necessary  to  prepare 
such  reports  or  records;'^^  and  (2) 
describe  significant  alternatives  that 


««See  5  U.S.C  605(b). 

"'  See,  e.g..  Expanded  Interconnection  with  Local 
Telephone  Company  Facilities,  6  FCC  Red  5809 
(1991);  MTS  and  WATS  Market  Structure.  2  FCC 
Red  2953,  2959  (1987)  (citing  MTS  and  WATS 
Market  Structure.  93  F.CC.2d  241,  338-39  (1983)). 

"•  See.  e.g..  Implementation  of  Sections  of  the 
Cable  Television  Consumer  Protection  Act  of  1992: 
Rate  Regulation,  10  FCC  Red  7393,  7418  (1995).  60 
FR  63492  (December  ll.  1995). 

'^  Rural  Tel.  Coalition  reply  at  39-40. 

"OSBA  RFA  comments  at  2-3;  CompTel  reply  at 

ntJd. 

'''SBA  RFA  comments  at  5-6,  citing  5  U.S.C. 
603(b)(4). 
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minimize  the  significant  economic 
impact  of  the  proposal  on  small  entities, 
including  exemption  from  coverage  of 
the  rule.''^^  SBA  also  asserts  that  none 
of  the  ahematives  in  the  NPRM  are 
designed  to  minimize  the  impact  of  the 
proposed  rules  on  small  businesses. 

354.  The  Idaho  Public  Utilities 
Commission  argues  that  the 
Commission's  rules  will  be  devised  for 
large  carriers  and  therefore  will  be  "de 
facto"  bujxiensome  to  Idaho's 
incmnbent  LECs  and  probably  to 
potential  new  entrants,  which  may  be 
small  companies.''*  Therefore,  Idaho 
requests  that  state  commissions  retain 
flexibility  to  address  the  impact  of  our 
rules  on  smaller  incumbent  LECs. 

355.  The  Small  Cable  Business 
Association  (SCBA)  contends  that  the 
Commission's  IRFA  is  inadequate 
because  it  does  not  state  that  small  cable 
companies  are  among  the  small  entities 
affected  by  the  proposed  rules.'''^  In  its 
comments  on  the  IRFA,  SCBA  refers  to 
its  proposal  that  the  Commission 
establish  the  following  national 
standards  for  small  cable  companies:  (1) 
The  definition  of  "good  faith" 
negotiation;  (2)  the  development  of  less 
burdensome  arbitration  procedures  for 
interconnection  and  resale;  and  (3)  the 
designation  of  a  small  company  contact 
person  at  inounbent  LECs  and  state 
commissions.  The  SCBA  also  asserts 
that  the  Commission  must  adopt 
national  standards  to  guide  state 
commissions  in  their  implementation  of 
section  251(f),''*  the  rural  telephone 
company  exemption.  The  First  Report 
and  Order  and  its  FRFA  discusses 
issues  raised  by  the  SCBA  regarding  its 
proposal  that  the  Commission  estabhsh 
national  standards  for  certain  provisions 
of  the  rules  that  affect  small  cable 
companies.  Accordingly,  we  do  not 
repeat  those  analyses  in  this  FRFA. 

356.  Discussion.  We  disagree  with  the 
SBA's  assessment  of  our  IRFA. 
Although  the  IRFA  referred  only 
generally  to  the  reporting  and 
recordkeeping  requirements  imposed  on 
incumbent  LECs,  our  Federal  Register 
notice  set  forth  in  detail  the  general 
reporting  and  recordkeeping 
requirements  as  part  of  our  Paperwork 
Reduction  Act  statement.'"  The  IRFA 
also  sought  comments  on  the  many 
alternatives  discussed  in  the  body  of  the 
NPRM.  including  the  statutory 
exemption  for  certain  rural  telephone 


companies.'"*  The  nxmierous  general 
public  comments  concerning  the  impact 
of  our  proposal  on  small  entities  in 
response  to  our  notice,  including 
comments  filed  directly  in  response  to 
the  IRFA,"'  have  enabled  us  to  prepare 
this  FRFA.  Thus,  we  conclude  that  the 
IRFA  was  sufficiently  detailed  to  enable 
parties  to  comment  meaningfully  on  the 
proposed  rules  and,  thus,  for  us  to 
prepare  this  FRFA.  We  have  been 
working  with,  and  will  continue  to  work 
with  the  SBA,  to  ensure  that  both  our 
IRFAs  and  FRFAs  fully  meet  the 
requirements  of  the  RFA. 

357.  The  SBA  also  objects  to  the 
NPRM's  requirement  that  responses  to 
the  IRFA  be  filed  under  a  separate  and 
distinct  heading,  and  proposes  that  we 
integrate  RFA  comments  into  the  body 
of  general  comments  on  a  rule.'** 
Almost  since  the  adoption  of  the  RFA, 
we  have  requested  that  IRFA  comments 
be  submitted  imder  a  separate  and 
distinct  heading.'*'  Neither  the  RFA  nor 
the  SBA's  rules  prescribe  the  manner  in 
which  comments  may  be  submitted  in 
response  to  an  IRFA'*^  and,  in  such 
circiunstances,  it  is  well  established  that 
an  administrative  agency  can  structure 
its  proceedings  in  any  manner  that  it 
concludes  will  enable  it  to  fulfill  its 
statutory  duties.'*'  Based  on  our  past 
practice,  we  find  that  separation  of 
comments  responsive  to  the  IRFA 
facilitates  our  preparation  of  a 
compulsory  summary  of  such  comments 
and  our  responses  to  them,  as  required 
by  the  RFA.  Comments  on  the  impact  of 
our  proposed  rules  on  small  entities 
have  be«n  integrated  into  our  analysis 
and  consideration  of  the  final  rules.  We 
therefore  reject  SBA's  argument  that  we 
improperly  required  commenters  to 
include  their  comments  on  the  IRFA  in 
a  separate  section. 

358.  We  also  reject  SBA's  assertion 
that  none  of  the  alternatives  in  the 
NPRM  were  designed  to  minimize  the 
impact  of  the  proposed  rules  on  small 
businesses  and  the  Idaho  Public 
Utilities  Commission's  assertion  that 
our  rules  will  be  burdensome  on  new 
entrants.  For  example,  we  proposed  that 
incumbent  LECs  be  required  to  disclose 


"3  SBA  RFA  comments  at  7-8,  citing  5  U.S.C 
603(c). 

^^  Idaho  Commission  comments  at  15. 

«>  SCBA  RFA  commenu  at  1. 

■^  Id.  at  1-2. 

^''  NPRM,  summarized  at  61  FR 1B311, 18312 
(April  25. 1996). 


"•47  U.S.C  251(0. 

'»  See  SBA  RFA  comments:  Rural  Tel.  Coalition 
reply  at  38-41;  Idaho  Public  Utilities  Commission 
comments  at  15;  SCBA  RFA  comments:  CompTel 
reply  at  45-46. 

^^SBA  RFA  conmients  at  2. 

">"  See,  e.g.,  Inquiry  into  the  Development  of 
Regulatory  Policy  in  Regard  to  Direct  Broadcast 
SateUites,  86  F.CC.2d  719.  755  (1981). 

^'^  See  5  U.S.C.  603  (IRFA  requiremenu). 

'"  See  Vermont  Yankee  Nuclear  Power  Corp.  v. 
Natural  Resources  Defense  Council,  Inc.,  435  U.S. 
519,  524-26  (1978)  (citing  FCC  v.  Schreiber,  381 
U.S.  279,  290  (1965)  and  FCX:  v.  Pottsnlle 
Broadcasting  Co..  309  U.S.  134, 138  (1940)). 


all  information  relating  to  network 
design  and  technical  standards  and 
information  concerning  changes  to  the 
network  that  affect  interconnection 
facilities.'**  This  proposal  allows  a 
potential  competitor,  that  may  be  a 
small  entity,  to  collect  the  information 
necessary  to  achieve  and  maintain 
efficient  interconnection.  Thus,  the 
competitor  can  enter  the  market  by 
relyinjg,  in  part  or  entirely,  tm  the 
incumbent  LECs  facilities.  Reduced 
operational  entry  barriers  are  designed 
to  provide  reasonable  opportunities  for 
new  entrants,  particularly  small  entities, 
to  enter  the  market  by  minimizing  the  . 
initial  investment  needed  to  begin 
providing  service. 

359.  In  addition,  we  disagree  with  the 
Idaho  PubUc  Utilities  Commission's 
contention  that  the  rules  devised  by  the 
(Dommission  will  be  burdensome  to  the 
majority  of  Idaho's  incumbent  LECs.  We 
believe  section  251(f)  and  the  rules  we 
have  crafted  provide  states  with 
significant  flexibility  to  "deal  v«th  the 
needs  of  individual  companies  in  light 
of  public  interest  concerns,"  as 
requested  by  the  Idaho  Ck>mmission.  We 
note  that,  pursuant  to  section  251(f), 
smaller  lECs  may  petition  their  state 
commissioners  for  suspension  or 
modification  of  the  implementation 
schedule  for  toll  dialing  parity 
established  under  section  251(b)(3). 
Although  we  have  required  incumbent 
LECs  to  continue  performing  their 
current  fimctions  related  to  the 
administration  of  numbers,  this 
requirement  will  expire  when 
numbering  administration  is  transferred 
to  the  new  North  American  Number 
Plan  (NANP)  Administrator,  pursuant  to 
Section  251(e].  As  incumbent  LECs  are 
currently  performing  these  fimctions 
and  we  have  received  no  comments 
from  incumbent  LEC^s  objecting  to  this 
requirement,  we  do  not  consider  it 
burdensome  for  them  to  continue  to 
perform  these  tasks  during  the  transition 
period. 

360.  In  addition,  we  disagree  with 
SCBA's  assertion  that  the  IRFA  was 
deficient  because  it  did  not  identify 
small  cable  operators  as  entities  that 
would  be  affected  by  the  proposed  rules. 
The  IRFA  in  the  A/PflM  states:  "Insofar 
as  the  proposals  in  this  Notice  apply  to 
telecommimications  carriers  other  than 
incumbent  LECs  (generally 
interexchange  carriers  and  new  LEC 
entrants),  they  may  have  a  signifisant 
impact  on  a  substantial  number  of  small 
entities."'**  The  phrase  "new  LEC 
entrants"  clearly  encompasses  small 
cable  operators  that  become  providers  of 


'■"NPRM  paras.  189-190. 
'■"NPRM para.  277. 
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local  exchange  service.  The  NPflAf  even 

identifies  cable  operators  as  potential 
new  entrants/''^  Thus,  the  record  shows 
that  we  have  identified  small  cable 
operators  aa  entities  that  would  be 
affected  by  the  proposed  rules. 

C.  Description  and  Estimate  of  the  Small 
Entities  Suhfect  to  the  Rules 

361.  The  IU?A  defines  "small  entity" 
to  include  tke  definition  of  "small 
business  concern"  under  the  Small 
Business  Ad,  15  U.S.C.  632.'*'  Under 
the  Small  Business  Act,  a  "small 
business  coBcem"  is  one  that:  (1)  Is 
indep}endently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  meets  any  additional  criteria 
established  by  the  Small  Business 
Administration.'^  The  SBA  has  defined 
companies  listed  under  Standard 
Industrial  Classification  (SIC)  categories 
4812  (Radiotelephone 
Communications)  '■^  and  4813 
(Telephone  Communications.  Except 
Radiotelephbne)  to  be  small  entities 
when  they  have  fewer  than  1,500 
employees.'**'  The  SBA  has  defined 
companies  Usted  under  the  SIC  category 
7379  (Busing  Services,  not  otherwise 
classified)  to  be  small  entities  when 
they  have  annual  receipts  of  less  than 
five  million  dollars."'  These  standards 
also  apply  ii^  determining  whether  an 
entity  is  a  sniall  business  for  purposes 
oftheRFA. 

362.  The  rides  we  adopt  today 
regarding  diiUng  parity  and 
nondiscrimitiatory  access  apply  to  all 
LECs.  The  rules  regarding  public 
disclosure  of  changes  to  local  networks 
apply  to  all  incumbent  LECs.  Finally, 
the  rules  regarding  numbering 
administration  impose  financial 
obligations  an  all  telecommunications 
carriers.  These  rules  also  affect  IXCs, 
providers  of  tellular,  broadband  PCS, 
and  geographic  area  800  MHz  and  900 
MHz  specialized  mobile  radio  services, 
including  lioensees  who  have  obtained 
extended  implementation 
authorizatiotts  in  the  800  MHz  or  900 
MHz  SMR  sarvices,  either  by  waiver  or 
under  §  90.6|9  of  the  Commission's 
rules,'*2  whi|:h  may  be  small  business 
concerns.  However,  these  rules  will 
apply  to  SM|t  licensees  only  if  they  offer 


'>**NPMi  pan 

'"SeeSU.S 
the  definition  of 
U.S.C  632). 

'•See  15  U.S. 

'•13C3T1121 
Classification 

"«13CFR121 
Classification 

"'13CFR121 
Classification 

''2  47CFR90 


(S<C) 


(SIC) 


6. 

601(6)  (incorporating  by  reference 
"small  business  concern"  in  S 


1  632(1  )(a). 

201,  Standard  Industrial 

Code4B12. 
201,  Standard  Industrial 

Code  4813. 
201.  Standard  Industrial 

Code  7379. 


real-time,  two-way  voice  service  that  is 
interconnected  with  the  public  switched 
network.  Additional  business  entities 
affected  by  this  rulemaking  include 
providers  of  telephone  toll  service, 
providers  of  telephone  exchange 
service,  independent  operator  service 
providers,  independent  directory 
assistance  provident  independent 
directory  listing  providers,  independent 
directory  database  managers,  and 
resellers  of  these  services.  These  entities 
could  be  small  business  concerns. 

363.  Consistent  with  our  prior 
practice,  we  shall  continue  to  exclude 
small  incumbent  LECs  from  the 
definition  of  a  small  entity  for  the 
purpose  of  this  FRFA.  Nevertheless,  as 
mentioned  above,  we  include  small 
incumbent  LECs  in  our  FRFA. 
Accordingly,  our  use  of  the  terms  "small 
entities"  and  "small  businesses"  does 
not  encompass  "small  incumbent 
LECs."  We  use  the  term  "small 
inciunbent  LECs"  to  refer  to  any 
incumbent  LECs  that  arguably  might  be 
defined  by  SBA  as  "small  business 
concerns.""' 

364.  Local  Exchange  Carriers.  Neither 
the  Commission  nor  SBA  has  developed 
a  definition  of  small  providers  of  local 
exchange  services.  The  closest 
applic'Sle  definition  under  SBA  rules  is 
for  ♦^I     uone  commimications 

CO  I       .lies  other  than  radiotelephone 
(wireless)  companies,  SIC  category 
4813.  For  the  purposes  of  revenue 
reporting,  1,347  companies  reported 
doing  business  as  LECs  at  the  end  of 
1994.'5*  Although  it  seems  certain  that 
some  of  these  carriers  are  not 
independently  owned  and  operated,  or 
have  more  than  1,500  employees,  we  are 
unable  at  this  time  to  estimate  with  any 
more  particularity  the  niunber  of  LECs 
that  would  qualify  as  small  business 
concerns.  Consequently,  we  estimate 
that  there  are  fewer  than  1,347  small 
incumbent  LECs  that  may  be  affected  by 
the  decisions  and  rules  adopted  in  this 
Order. 

365.  Interexchange  Carriers.  Neither 
the  Commission  nor  SBA  has  develo[>ed 
a  definition  of  small  entities  that  would 
apply  specifically  to  providers  of 
interexchange  services  (IXCs).  The 
closest  applicable  definition  under  SBA 
rules  is  for  telephone  commimications 
companies  other  than  radiotelephone 
(wireless)  companies,  SIC  category 
4813.  The  most  reliable  source  of 
information  regarding  the  number  of 
IXCs  nationwide  of  which  we  are  aware 


(SIC) 
(29. 


'"See  13  CFR  §  121.210  (SIC  4«13). 

"<  Federal  Communications  Commission,  CCB, 
Industry  Analysis  Division,  Telecommunications 
Industry  Bevenue:  THS  Fund  Worksheet  Data.  Tbl. 
21  (Average  Total  Telecommunications  Revenue 
Reported  by  Class  of  Carrier)  (February  1996). 


appears  to  be  the  data  that  we  collect 
aiuiually  in  connection  with 
Telecommimications  Relay  Service 
(TRS).  According  to  our  most  recent 
data,  97  companies  reported  that  they 
were  engaged  in  the  provision  of 
interexdhange  services."'  Although  it 
seems  certain  that  some  of  these  carriers 
are  not  independently  owned  and 
operated,  or  have  more  than  1,500 
employees,  we  are  imable  at  this  time  to 
estimate  with  greater  precision  the 
number  of  IXCs  that  would  qualify  as 
small  business  concerns  imder  SBA's 
definition.  Consequently,  we  estimate 
that  there  are  fewer  than  97  small  entity 
IXCs  that  may  be  affected  by  the 
decisions  and  rules  adopted  in  this 
Order. 

366.  Cellular  Service  Providers. 
Neither  the  Commission  nor  SBA  has 
developed  a  definition  of  small  entities 
specifically  applicable  to  providers  of 
cellular  services.  The  closest  applicable 
definition  imder  SBA  rules  is  for 
telephone  communications  companies 
other  than  radiotelephone  (wireless) 
companies.  The  most  reliable  soim:e  of 
information  regarding  the  niunber  of 
cellular  service  carriers  nationwide  of 
which  we  are  aware  appears  to  be  the 
data  that  we  collect  annually  in 
connection  with  TRS.  According  to  our 
most  recent  data  789  companies 
reported  that  they  were  engaged  in  the 
provision  of  cellular  services."* 
Although  it  seems  certain  that  some  of 
these  carriers  are  not  independently 
ovmed  and  operated,  or  have  more  than 
1,500  employees,  we  are  unable  at  this 
time  to  estimate  with  greater  precision 
the  number  of  cellular  service  carriers 
that  would  qualify  as  small  business 
concerns  under  SBA's  definition. 
Consequently,  we  estimate  that  there  are 
fewer  than  789  small  entity  cellular 
service  carriers  that  may  be  affected  by 
the  decision  and  rules  adopted  in  this 
Order. 

367.  Broadband  PCS  Licensees.  The 
broadband  PCS  spectrum  is  divided  into 
six  frequency  blocks  designated  A 
through  F.  Pursuant  to  47  CFR 
24.720(b).  the  Commission  has  defined 
"small  entity"  in  the  auctions  for  Blocks 
C  and  F  as  a  firm  that  had  average  gross 
revenues  of  less  than  $40  milUon  in  the 
three  previous  calendar  years.  This 
regulation  defining  "small  entity"  in  the 
context  of  broadband  PCS  auctions  has 
been  approved  by  the  SBA."'  The 


-'"Id. 

"•  13  CFR  121.201,  Standard  Industrial 
Classification  (SIC)  Code  4812. 

'"  See  Implementation  of  Section  309(j)  of  the 
Communications  Act — Competitive  Bidding,  PP 
Docket  No.  93-253,  Fifth  Report  and  Order,  9  FCC 
Red  5532,  5581-84  (1994)  59  FR  37566  (]\i\y  22, 
1994). 
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Commission  has  auctioned  broadband 
PCS  licenses  in  Blocks  A,  B,  and  C.  We 
do  not  have  sufficient  data  to  detennine 
how  many  small  businesses  bid 
successfully  for  licenses  in  Blocks  A 
and  B.  There  were  90  winning  bidders 
that  qualified  as  small  entities  in  the 
Block  C  auction.  Based  on  this 
information,  we  conclude  that  the 
number  of  broadband  PCS  licensees 
aff'ected  by  the  decisions  in  this  Order 
includes,  at  a  minimum,  the  90  winning 
bidders  that  qualified  as  small  entities 
in  the  Block  C  broadband  PCS  auction. 

368.  At  present,  no  licenses  have  been 
awarded  for  Blocks  D,  E,  and  F  of 
broadband  PCS  spectrum.  Therefore, 
there  are  no  small  businesses  currently 
providing  these  services.  A  total  of 
1,479  licenses  will  be  awarded, 
however,  in  the  D,  E,  and  F  Block 
broadband  PCS  auctions,  which  are 
scheduled  to  begin  on  August  26, 1996. 
Eligibility  for  the  493  F  Block  licenses 
is  limited  to  entrepreneiu^  with  average 
gross  revenues  of  less  than  $125  million. 
We  cannot  estimate  the  number  of  these 
licenses  that  will  be  won  by  small 
entities,  nor  how  many  small  entities 
vrill  win  D  or  E  Block  Hcenses.  Given 
the  facts  that  nearly  all  radiotelephone 
companies  have  fewer  than  1,000 
employees  ''^^  and  that  no  reliable 
estimate  of  the  number  of  prospective  D, 
E,  and  F  Block  licensees  can  be  made, 
we  assume,  for  purposes  of  our 
evaluations  and  conclusions  in  this 
FRFA,  that  all  of  the  licenses  will  be 
awarded  to  small  entities,  as  that  term 
is  defined  by  the  SBA.  Broadband  PCS 
licensees  are  affected  by  the  decisions 
and  rules  adopted  in  this  Order  to  the 
extent  that  they  provide  telephone 
exchange  service. 

369.  SMR  Licensees.  Pursuant  to  47 
CFR  90.814(b)(1),  the  Commission  has 
defined  "small  entity"  in  auctions  for 
geographic  area  800  MHz  and  900  MHz 
SMR  licenses  as  a  firm  that  had  average 
gross  revenues  of  less  than  $15  million 
in  the  three  previous  calendar  years. 
This  definition  of  a  "small  entity"  in  the 
context  of  800  MHz  and  900  MHz  SMR 
has  been  approved  by  the  SBA.^*' 


''»  See  United  States  Department  of  Commerce, 
Bureau  of  the  Census,  Standard  Industrial 
Classification  Manual  (1992)  [1992  Census)  SIC 
Code  4812. 

"•  See  Amendment  of  Parts  2  and  90  of  the 
Commission 's  Bales  to  Provide  for  the  Use  of  200 
Channels  Outside  the  Designated  Filing  Areas  in 
the  896-901  MHz  and  the  935-940  MHz  Bands 
Allotted  to  the  Specialized  Mobile  Badio  Pool.  PR 
Docket  No.  89-583,  Second  Order  on 
Reconsideration  and  Seventh  Report  and  Order,  11 
FCC  Red  2639,  2693-702  (1995)  60  FR  48913 
(September  21, 1995):  Amendment  of  Part  90  of  the 
Commission 's  Bules  to  Facilitate  Future 
Development  of  SMB  Systems  in  the  600  Afffe 
Frequency  Band,  PR  Docket  No.  93-144,  First 
Report  and  Order,  Eighth  Report  and  Order,  and 


370.  The  rule  adopted  in  this  Order 
applies  to  SMR  providers  in  the  800 
MHz  and  900  MHz  bands  that  either 
hold  geographic  area  licenses  or  have 
obtained  extended  implementation 
authorizations.  We  do  not  know  how 
many  firms  provide  800  MHz  or  900 
MHz  geographic  area  SMR  service 
pursuant  to  extended  implementation 
authorizations,  nor  how  many  of  these 
providers  have  annual  revenues  of  less 
than  $15  million.  Since  the  RFA 
amendments  were  not  in  effect  imtil  the 
record  in  this  proceeding  was  closed, 
the  Commission  was  unable  to  request 
information  regarding  the  number  of 
small  businesses  in  this  category.  We  do 
know  that  one  of  these  firms  has  over 
$15  million  in  revenues.  We  assume,  for 
purposes  of  our  evaluations  and 
conclusions  in  this  FRFA,  that  all  of  the 
remaining  extended  implementation 
authorizations  may  be  held  by  small 
entities,  which  may  be  affected  by  the 
decisions  and  rules  adopted  in  this 
Order. 

371.  The  Commission  recently  held 
auctions  for  geographic  area  licenses  in 
the  900  MHz  SMR  band.  There  were  60 
winning  bidders  who  qualified  as  small 
entities  in  the  900  MHz  auction.  Based 
on  this  information,  we  conclude  that 
the  number  of  geographic  area  SMR 
licensees  affected  by  the  rule  adopted  in 
this  Order  includes  these  60  small 
entities.  No  auctions  have  been  held  for 
800  MHz  geographic  area  SMR  licenses. 
Therefore,  no  small  entities  currently 
hold  these  licenses.  A  total  of  525 
licenses  will  be  awarded  for  the  upper 
200  channels  in  the  800  MHz 
geographic  area  SMR  auction.  The 
Commission,  however,  has  not  yet 
determined  how  many  licenses  will  be 
awarded  for  the  lower  230  channels  in 
the  800  MHz  geographic  area  SMR 
auction.  There  is  no  basis  to  estimate, 
moreover,  how  many  small  entities 
within  the  SBA  definition  will  win 
these  licenses.  Because  nearly  all 
radiotelephone  companies  have  fewer 
than  1,000  employees  and  no  reliable 
estimate  of  the  number  of  prospective 
800  MHz  licensees  can  be  made,  we 
assume,  for  purposes  of  our  evaluations 
and  conclusions  in  this  FRFA,  that  all 
of  the  licenses  will  be  awarded  to  small 
entities,  as  defined  by  the  SBA.  Those 
SMR  licensees  that  provide  telephone 
exchange  service  will  be  affected  by  the 
decisions  in  this  Order. 

372.  Providers  of  Telephone  Toll 
Service,  Providers  of  Telephone 
Exchange  Service.  Neither  the 
Commission  nor  the  SBA  has  developed 


a  definition  of  small  entities  applicable 
to  providers  of  telephone  toll  service 
and  telephone  exchange  service. 
According  to  the  1992  Census,  there 
were  approximately  3,497  firms  engaged 
in  providing  telephone  services,  as 
defined  therein,  for  at  least  a  year.'*** 
This  number  contains  a  variety  of 
different  categories  of  carriers,  including 
local  exchange  carriers,  interexchange 
carriers,  competitive  access  providers, 
cellular  carriers,  mobile  service  carriers, 
operator  service  providers,  pay 
telephone  operators,  PCS  providers, 
covered  SMR  providers,  providers  of 
telephone  toll  service,  providers  of 
telephone  exchange  service,  and 
resellers.  It  seems  certain  that  some  of 
those  3,497  telephone  service  firms  may 
not  qualify  as  small  businesses  because 
they  are  not  "independently  owned  and 
operated."'*'  It  seems  reasonable  to 
conclude,  therefore,  that  fewer  than 
3,497  telephone  service  firms  are 
providers  of  telephone  toll  service  or 
providers  of  telephone  exchange  service 
and  are  small  entities  that  may  be 
affected  by  this  Order. 

373.  Independent  Operator  Service 
Providers,  Independent  Directory 
Assistance  Providers,  Independent 
Directory  Usting  Providers,  and 
Independent  Directory  Database 
Managers.  We  were  unable  to  obtain  ^ 
reliable  data  regarding  the  number  of 
entities  that  provide  these 
telecommiuiications  services  or  how 
many  of  these  are  small  entities.  The 
Commission  has  not  developed  a 
definition  of  small  entities  applicable  to 
telecommunications  service  providers. 
Therefore,  the  closest  applicable 
definition  of  a  small  entity  providing 
telecommunications  services  is  the 
definition  under  SBA  rules  applicable  to 
business  services  companies,  SIC  7389, 
which  defines  a  small  entity  to  be  a 
business  services  company  with  annual 
receipts  of  less  than  five  million  dollars. 
U.S.  Census  data  provides  that  46,289 
firms  providing  business  services  had 
annual  receipts  of  5  milUon  dollars  or 
less.'"  Because  it  seems  imlikely  that 
all  of  the  business  services  firms  would 
meet  the  other  criteria,  it  seems 
reasonable  to  conclude  that  fewer  than 
46,289  firms  may  be  small  entities  that 
might  be  affected  by  our  Order. 

374.  Resellers.  Neither  the 
Commission  nor  SBA  has  developed  a 
definition  of  small  entities  specifically 
applicable  to  resellers.  The  closest 


Second  Further  Notice  of  Proposed  Rulemaking,  11 
FCC  Red  1463  (1995)  61  FR  6212  (February  16. 
1996). 


'*>  See  United  States  Department  of  Commerce. 
Bureau  of  the  Census,  1992  Census  of 
Transportation,  Communications,  and  Utilities; 
Establishment  and  Firm  Size,  at  Firm  Size  1-123 
(1995)  [1992  Census). 

'*' 15  U.S.C.  632(a)(1). 

'« 1992  Census.  Table  2D.  SIC  Code  7389. 
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applicable  SBA  definition  for  a  reseller 
is  a  telephone  communications 
company,  SIC  category  4813.  However, 
the  most  reliable  source  of  information 
regarding  the  number  of  resellers 
nationwide  of  which  we  are  aware 
appears  to  be  the  data  that  the 
Conunissiob  collects  annually  in 
connection  with  TRS.  For  the  purposes 
of  revenue  reporting,  206  companies 
reported  dqing  business  as  resellers  at 
the  end  of  1994.'«  Although  it  seems 
certain  that  some  of  these  companies  are 
not  independently  owned  and  operated, 
or  have  more  than  1,500  employees,  we 
are  unable  at  this  time  to  estimate  with 
greater  precision  the  number  of  resellers 
that  would  qualify  as  small  entities  or 
small  incumbent  LEG  concerns  under 
SBA's  definition.  Consequently,  we 
estimate  that  there  are  fewer  than  206 
small  entity  resellers  that  may  be 
affected  by  the  decisions  and  rules 
adopted  in  this  Order. 

375.  Telephone  Companies.  U.S. 
Census  data  provides  that,  at  the  end  of 
1992,  there  were  3,497  firms  engaged  in 
providing  telephone  services,  as  defined 
therein,  for  at  least  a  year.^**  This 
number  coi^tains  a  variety  of  different 
categories  of  carriers,  including  local 
exchange  carriers,  interexchange 
carriers,  coQipetitive  access  providers, 
cellular  careers,  mobile  service, 
carriers,  operator  service  providers,  pay 
telephone  operators,  PCS  providers, 
covered  SMR  providers,  providers  of 
telephone  toll  service,  providers  of 
telephone  exchange  service,,  and 
resellers.  It  »eems  certain  that  some  of 
those  3,497  telephone  service  firms  may 
not  quahfy  as  small  businesses  because 
they  are  not i "independently  owned  and 
operated." '♦5  It  seems  reasonable  to 
conclude,  therefore,  that  fewer  than 
3,497  telephone  service  firms  are 
telephone  companies  and  small  entities 
that  may  be  affected  by  this  Order. 

376.  Cabh  System  Operators.  SBA  has 
developed  a:  definition  of  small  entities 
for  cable  and  other  pay  television 
services,  which  includes  all  such 
companies  generating  less  than  $11 
million  in  i^enues  annually.  This 
definition  includes  cable  systems 
operators,  closed  circuit  television 
services,  direct  broadcast  sateUite 
services,  multipoint  distribution 
systems,  sat(  illite  master  antenna 


^'FederaJ  Corununications  Conunission.  CCB, 
Industry  Analy#»  Division.  Telecommunications 
Industry  Revenue:  TBS  Fund  Worksheet  Data.  Tbl. 
21  (Average  Tottl  Telecommunications  Revenue 
Reported  by  Clan  of  Carrier)  (February  1996). 

'•*  See  United  States  Department  of  Commerce. 
Bureau  of  the  Census,  1992  Census  of 
Trtmsportation.  Communications,  and  Utilities; 
Establishment  atid  Finn  Size,  at  Finn  Size  1-123 
(1995)  (3992  Cetsus). 

'« 15  U.S.C  eh2(a)(i). 


systems,  and  subscription  television 
services.  According  to  the  Census 
Bureau,  there  were  1,323  such  cable  and 
other  pay  television  services  generating 
less  than  $11  million  in  revenue  that 
were  in  operation  for  at  least  one  year 
at  the  end  of  1992.'«  The  Commission 
has  developed  its  own  definition  of  a 
small  cable  system  operator  for  the 
purposes  of  rate  regulation,  which  has 
been  approved  by  SBA.^e'  Under  the 
Commission's  rules,  a  "small  cable 
company  is  one  serving  fewer  than 
400,000  subscribers  nationwide."  Based 
on  our  most  recent  information,  we 
estimate  that  there  were  1,439  cable 
operators  that  qualified  as  small  cable 
system  operators  at  the  end  of  1995. 
Since  then,  some  of  those  companies 
may  have  grown  to  serve  over  400,000 
subscribers,  and  others  may  have  been 
involved  in  transactions  that  caused 
them  to  be  combined  with  the  other 
cable  operators.  Consequently,  we 
estimate  that  there  are  fewer  than  1,439 
small  entity  cable  companies  that  may 
be  affected  by  the  decisions  and  rules 
adopted  in  this  Order. 

377.  The  Communications  Act  of  1934 
also  contains  a  definition  of  a  small 
cable  system  operator,  which  is  "a  cable 
operator  that,  directly  or  through  an 
amUate,  serves  in  the  aggregate  fewer 
than  1  percent  of  all  subscribers  in  the 
United  States  and  is  not  affihated  with 
any  entity  or  entities  whose  gross 
annual  revenues  in  the  aggregate  exceed 
$250,000,000."  Tw  There  were 
63,196,310  basic  cable  subscribers  at  the 
end  of  1995,  and  1,450  cable  system 
operators  serving  fewer  than  1  percent 
(631,960)  of  subscribers.'^  Although  it 
seems  certain  that  some  of  these  cable 
system  operators  are  affiliated  with 
entities  whose  gross  annual  revenues 
exceed  $250,000,000,  we  are  imable  at 
this  time  to  estimate  with  greater 
precision  the  number  of  cable  systems 
operators  that  would  qualify  as  small 
cable  operators  under  the  definition  in 
the  Communications  Act  of  1934. 

D.  Summary  of  Projected  Reporting, 
Recordkeeping  and  Other  Compliance 
Requirements  and  Their  Effect  on  Small 
Businesses  and  Steps  Taken  to 
Minimize  the  Significant  Economic 
Impact  on  Small  Entities  and 
Alternatives  Considered 

378.  Structure  of  the  Analysis.  In  this 
section  of  the  FRFA,  we  analyze  the 


^*»  1992  Census,  supra,  at  Firm  Size  1-123. 

™' Small  Bus.  Admin..  13  CFB  part  121— Small 
Business  Size  Regulations,  Proposed  Rules,  60  PR 
57982.  57988  (November  24, 1995). 

'«47U.S.C§543(m)(2). 

'"Paul  Kagan  Associates,  Inc.,  Cable  TV  Investor, 
Feb.  29, 1996  (based  on  figures  fior  December  30. 
1995). 


projected  reporting,  recordkeeping,  and 
other  compliance  requirements  that  may 
apply  to  small  entities  as  a  result  of  this 
Order.'""  As  a  part  of  this  discussion, 
we  mention  some  of  the  types  of  skills 
that  will  be  needed  to  meet  the  new 
requirements.  We  also  describe  the  steps 
taken  to  minimize  the  economic  impact 
of  our  decisions  on  small  entities, 
indluding  the  significant  alternatives 
considered  and  rejected.'"'  Due  to  the 
size  of  this  Order,  we  set  forth  our 
analysis  separately  for  individual 
sections  of  the  Order,  using  the  same 
headings  as  were  used  above  in  the 
corresponding  sections  of  the  Order. 

379.  To  the  extent  that  any  statement 
contained  in  this  FRFA  is  perceived  as 
creating  ambiguity  with  respect  to  our 
rules  or  statements  made  in  preceding 
sections  of  this  Order,  the  rules  and 
statements  set  forth  in  those  preceding 
sections  shall  be  controlling. 

380.  Dialing  Parity  Requirements.  The 
dialing  parity  provisions  of  section 
251(b)(3)  entitle  customers  to  choose 
different  carriers  for  their  local 
exchange,  intraLATA  toll,  and 
interLATA  toll  services  without  the 
burden  of  diaUng  access  codes.  Each 
LEC  is  required  to  provide  dialing  parity 
to  providers  of  telephone  exchange  and 
telephone  toll  service  with  respect  to  all 
telecommunications  services  that 
require  dialing  to  route  a  call.  This 
obligation  encompasses  international, 
interstate,  intrastate,  local'and  toll 
services. 

381.  Summary  of  Projected  Reporting, 
Recordkeeping  and  Other  Compliance 
Requirements.  In  order  to  comply  with 
the  guidelines  and  minimum  federal 
standards  established  in  this  Order, 
each  LEC  must  implement  toll  dialing 
parity  utihzing  the  "full  2-PIC" 
presubscription  method  and  following 
the  mandated  timetable  for 
implementation  of  toll  dialing  parity. 
Although  no  timetable  was  adopted  for 
implementing  local  dialing  parity  it  is 
expected  that  it  will  be  achieved 
through  LECs'  compliance  with  other 
section  251  requirements.  LECs  may 
recover  the  incremental  costs  of 
implementing  local  and  toll  diaUng 
parity  such  as  the  costs  of  dialing  parity- 
specific  switch  software,  hardware, 
signalling  system  upgrades  and 
necessary  consiuner  education.  These 
costs  will  be  recovered  &t)m  all 
providers  of  telephone  exchange  service 
and  telephone  toll  service  in  the  area 
served  by  the  LEC,  including  the  LEC, 
through  the  use  of  a  competitively- 
neutral  allocator  established  by  each 
state.  Compliance  with  these 


"»See  5  U.S.C  604(a)(4). 
"'Se«5U.S.C604(aX5). 


Federal  Roister  /  Vol.  61,  No.  174  /  Friday,  September  6.  1996  /  Rules  and  Regulations      47345 


requirements  may  entail  the  use  of 
engineering,  tecluiical,  operational,  and 
accounting  skills. 

382.  Steps  Taken  to  Minimize  the 
Significant  Economic  Impact  on  Small 
Entities  and  Small  Incumbent  LECs,  and 
Alternatives  Considered.  This  Order 
adopts  broad  guidelines  and  minimum 
federal  standards  for  toll  diaUng  parity 
so  that  LECs  and  competing  providers  of 
telephone  toll  service,  many  of  wrhom 
will  be  small  business  entities,  will  not 
be  subject  to  an  array  of  differing  state 
standards  and  timetables  requiring  them 
to  research  and  tailor  their  operations  to 
the  unique  requirements  of  each  state. 

383.  First,  we  required  all  LECs  to 
implement  toll  dialing  parity  based  on 
LATA  boundaries.'''^  Non-BOC  LECs, 
including  many  smaller  LECs,  that 
implement  intraLATA  and  interLATA 
toll  dialing  parity  may  choose 
whichever  LATA  within  their  state  that 
they  deem  to  be  most  appropriate  to 
define  the  area  within  which  they  will 
offer  intraLATA  toll  diaUng  parity.  State 
commissions,  in  ruling  upon  such  a 
choice  of  LATA  association,  shall 
determine  whether  the  proposed  LATA 
association  is  in  the  public  interest. 
Because  many  smaller  LECs  have  not 
been  subject  to  LATA  boundary 
distinctions,  we  also  gave  states  the 
flexibility  to  take  such  factors  into 
account  and  to  require  that  toll  dialing 
parity  be  based  on  state  rather  than 
LATA  boundaries  in  their  jurisdictions. 
Insofar  as  a  state  determines  that 
presubscription  should  occur  along 
state,  rather  than  LATA,  boundaries,  we 
anticipate  that  such  a  determination 
will  assist  smaller  LECs,  in  particular, 
by  permitting  those  LECs  to  define  their 
service  markets  based  on  a  geographic 
distinction  that  is  familiar  to  consumers. 

384.  In  addition,  we  adopted  the  "full 
2-PIC"  nationwide  presubscription 
method  for  implementing  the  toll 
dialing  parity  requirements.'"'  In 
making  this  decision  we  considered  a 
number  of  methodologies,  including  the 
"modified  2-PIC,"  "the  multi-PIC"  and 
the  "smart-PIC"  methods.  We 
concluded  that  the  "modified  2-PIC" 
would  limit  the  number  of  competitive 
service  providers  that  could  participate 
in  the  market  and  that  the  "multi-PIC" 
method  had  not  yet  proven  to  be 
technically  and  economically  feasible. 
As  the  "full  2-PIC"  method  is  widely 
available  and  well  defined,  we  noted 
that  LECs,  many  of  which  are  small 
entities,  would  not  be  forced  to 
purchase  and  maintain  an  expensive, 
untested,  and  new  technology.  The 
Order  provides  that,  until  the 


Commission  considers  the  use  of  the 
"multi-PIC"  or  "smart-PIC  methods," 
states  may  impose  such  additional 
requirements  only  after  evaluating  the 
technical  feasibility  and  economic 
impact  of  those  requirements  on  smaller 
LECs  in  their  jurisdictions. 

385.  We  instituted  a  federal  toll 
dialing  parity  implementation  schedule 
rather  than  allowing  states  to  implement 
their  own  schedules.'"*  This  federally- 
mandated  plan  will  provide  certainty 
for  competitors,  some  of  which  may  be 
small  business  entities,  seeking  to 
become  telephone  toll  service  providers. 
Both  LECs  and  competing  providers  of 
telephone  toll  service  will  be  able  to 
develop  business  plans  and  advertising 
strategies  based  upon  specific  timelines. 
This  ability  to  plan  ahead  is  cost- 
efficient  and  levels  the  playing  field  for 
all  seeking  to  participate  in  the 
marketplace. 

386.  We  also  concluded  that  a  LEC 
may  not  accomplish  toll  dialing  parity 
by  automatically  assigning  toll 
customers  to  itself,  to  a  customer's 
currently  presubscribed  interLATA  or 
interstate  toll  carrier,  or  to  any  other 
carrier  except  when,  in  a  state  that 
already  has  implemented  intrastate,^ 
intraLATA  toll  dialing  parity,  the 
subscriber  has  selected  the  same 
interLATA  and  intraLATA,  or  interstate 
and  intrastate,  presubscribed  carrier.'"' 
This  requirement  prevents  a  carrier  from 
automatically  designating  itself  as  a  toll 
carrier  without  notifying  the  customer 
of  the  opportimity  to  choose  an 
alternative  carrier,  one  or  more  of  which 
may  be  a  small  business. 

387.  Lastly,  we  implemented  national 
rules  for  the  recovery  of  dialing  parity 
costs.'"*  Although  it  was  suggested  that 
these  costs  be  borne  only  by  new 
entrants,  and  not  incumbent  LECs,  we 
determined  that  the  network  upgrades 
necessary  to  achieve  dialing  parity 
should  be  recovered  on  a  competitively- 
neutral  basis.  A  competitively  neutral 
cost  recovery  mechanism  prevents 
incumbent  LECs  from  imposing 
excessive  fees  upon  competing  entrants, 
some  of  which  may  be  small  businesses. 
The  imposition  of  excessive  fees  could 
constitute  an  impediment  to  entry  into 
the  intraLATA  toll  market  by  small 
entities  that  lack  extensive  financial 
resources  and  could  reinforce  the 
marketplace  dominance  of  established 
LECs.  A  competitively-neutral  cost 
recovery  medianism  also  benefits  small 
LECs  that  might  otherwise  have  been 
imduly  biudened  by  a  cost  allocation 


plan  requiring  an  equal  payment  from 
each  entity. 

388.  Nondiscriminatory  Access 
Provisions.  Under  section  251(b)(3),  all 
LECs  are  required  to  allow  competing 
providers  of  telephone  exchange  service 
and  telephone  toll  service  access  to 
telephone  numbers,  operator  services, 
directory  assistance,  and  directory 
listings  that  is  at  least  equal  in  quality 
to  the  access  the  LEC  itself  receives, 
without  unreasonable  dialing  dela  y  s 
LECs  are  required  to  make  available  lo 
competing  providers  operator  services 
and  directory  assistance  and  all  adjunct 
features  necessary  for  the  use  of  these 
services. 

389.  Summary  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements.  In  order  to  comply  with 
the  nondiscriminatory  access  provisions 
all  LECs  must  share  subscriber  listing 
information  with  their  competitors  in 
"readily  accessible"  tape  or  electronic 
formats.  This  information  must  be 
provided  upon  request  and  in  a  timely 
manner.'"'  In  addition,  each  LEC  must 
process  all  calls  from  competing 
providers,  including  calls  to  the  LECs 
operator  services  and  directory 
assistance,  on  an  equal  basis  as  calls 
originating  from  the  providing  LEC.^^ 
LECs  that  refuse  to  comply  with 
reasonable,  technically  feasible  requests 
from  competing  providers  for 
"rebranding"  of  resold  operator  services 
or  directory  assistance  are  presumed  to 
be  unlawfully  restricting  access  to  these 
services.""'  Compliance  with  these 
requests  may  require  the  use  of 
engineering,  computer,  accounting,  and 
legal  skills. 

390.  Steps  Taken  to  Minimize 
Significant  Economic  Impact  on  Small 
Entities  and  Small  Incumbent  LECs,  and 
Alternatives  Considered.  The 
entitlement  to  access,  on  a 
nondiscriminatory  basis,  to  telephone 
numbers,  operator  services,  directory 
assistance  and  directory  listings  will 
benefit  providers  competing  with 
incumbent  LECs.  Many  of  these 
competitors  will  be  small  business 
entities.  The  requirement  that  LECs 
make  their  operator  assistance  and 
directory  listing  services  available  to 
competitors  may  allow  those 
competitors  to  save  the  time  and  money 
it  would  take  to  build  similar 
information  resources.  Additionally, 
these  competing  providers  will  benefit 
because  they  will  be  able  to  offer 
consumers  at  least  the  same  quality  of 
operator  service  and  directory  assistance 
that  is  provided  by  the  established  LEC. 


■">  See  supra  para.  37. 
"s  See  supra  paras.  49-50. 


"*  See  supra  para.  62. 
■"'  See  supra  para.  81. 
■"*  See  supra  para.  92. 


'"'  See  supra  para.  141. 
"•  See  supro  para.  159. 
"»See  supra  para*.  128. 148. 
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Small  entities  will  be  able  to  compete 
with  established  LECs  more  quickly  and 
with  less  initial  investment.  Their 
services  will  bave  an  opportunity  to 
become  equally  valuable  and  equally 
marketable  to  consumers.  We  have 
declined  to  support  alternatives  that 
would  have  allowed  LECs  to  degrade  or 
limit  access  tk)  these  services,  because 
such  behavior  would  bar  competitive 
entry  into  the  telecommunications 
services  market. 

391.  Netw(u-k  Disclosure.  Pursuant  to 
section  251(q)(5)  incumbent  LECs  are 
required  to  provide  "reasonable  public 
notice"  of  changes  in  their  network 
which  would  affiect  a  competing  service 
provider's  performance  or  ability  to 
provide  service  or  otherwise  a^ect 
carriers'  interoperability.  The  types  of 
changes  that  inciunbent  LECs  must 
disclose  incli^de,  but  are  not  limited  to, 
changes  that  Affect  transmission, 
signalling  standards,  call  routing, 
network  con  figuration,  electronic 
interfaces  or  data  elements. 

392.  Sunwiary  of  Projected  Reporting. 
Recordkeeping,  and  Other  (Compliance 
Requirements.  To  implement  this 
disclosure  requirement,  this  Order 
imposes  a  new  filing  requirement  on 
incumbent  LECs  that  plan  to  make 
changes  to  their  networks.  An 
incumbent  LEG  has  a  choice  of  filing 
certain  information  with  the 
Commission  pr  of  filing  a  short 
certification  ^tb  the  Commission  that 
the  equivalent  information  has  been 
disclosed  elsewhere.  In  either  case,  the 
incumbent  LQC  is  also  responsible  for 
maintaining  t)ie  acciuacy  of  the 
information.  Compliance  with  this 
requirement  may  require  the  use  of 
engineering,  t|echnical,  computer,  and 
legal  skills,    i 

393.  Steps  taken  to  Minimize 
Significant  Economic  Impact  on  Small 
Entities  and  Small  Incumbent  LECs,  and 
Alternatives  Considered.  This 
recordkeeping  submission  requirement 
should,  in  fad,  ease  the  burden  on 
smaller  entities  in  their  endeavor  to 
remain  abreast  of  changes  to  the 
incumbent  LBC  network  with  which 
they  interconnect.  In  oiu-  Order,  we 
authorize  the  use  of  industry  forums, 
industry  publications,  and  the  Internet, 
to  make  publii:  disclosiue  of  network 
changes  and  i^uired  technical 
information  1^  incumbent  LECs.  We 
believe  that  "this  approach  would  build 
on  a  voluntary  practice  that  now  exists 
in  the  industry  and  would  result  in 
broad  availabjlity  of  the 
information."''*'  By  making  information 
broadly  available,  we  hope  to  facilitate 
the  participation  of  entities,  such  as 


small  businesses,  that  lack  the  resources 
to  participate  in  industry  forums.  We 
originally  postulated  that  public  notice 
should  be  provided  exclusively  through 
industry  fora  or  industry 
publications."™'  Upon  further 
consideration,  however,  we  broadened 
the  means  by  which  an  incumbent  LEC 
could  satisfy  our  public  notice 
requirement  to  include  two  alternative 
low-cost  mechanisms — use  of  the 
Internet  or  filing  with  the 
Commissi6n.''«2  These  additional 
options  will  be  beneficial  to  smaU 
inciunbent  LECs  because  they  will  allow 
those  small  LECs  to  meet  their  network 
disclosure  obligations  without  incurring 
the  costs  associated  with  attending 
industry  conferences  or  publishing  the 
information  in  an  industry  magazine  or 
joiunal. 

394.  Numbering  Administration. 
Section  251(e)  confers  upon  the 
Conunission  exclusive  authority  over  all 
matters  relating  to  the  administration  of 
numbering  resources  that  pertain  to  the 
United  States.  To  implement  section 
251(e)(1)  the  Commission  plans  to 
designate  a  North  American  Numbering 
Plan  (NANP)  Administrator  that  will 
administer  telecommimications 
numbering  in  the  United  States 
equitably  and  impartially.  Piusuant  to 
251(e)(2)  the  cost  of  establishing  and 
maintaining  the  NANP  Administrator 
will  be  borne  by  all  telecommimications 
carriers  on  a  competitively  neutral  basis. 

395.  Summary  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements.  The  Commission  has 
authorized  state  public  utility 
commissions  to  perform  the  task  of 
implementing  new  area  codes  subject  to 
Commission  guidelines.  If  a  state 
commission  chooses  to  initiate  and  plan 
area  code  relief,  it  must  inform  the 
NANP  Administrator  of  the  functions 
the  commission  will  perform.  All 
telecommimications  carriers  will  be 
required  to  contribute  to  the  costs  of 
establishing  numbering  administration. 
Compliance  with  this  requirement  will 
require  engineering,  technical, 
operational,  and  accounting  skills. 

396.  Steps  Taken  to  Minimize 
Significant  Economic  Impact  on  Small 
Entities  and  Small  Incumbent  LECs,  and 
Alternatives  Considered.  Although  the 
Commission  has  authorized  states  to 
implement  new  area  codes,  it  has 
stipulated  that  states  may  not 
implement  them  in  a  manner  that  will 
unduly  favor  or  disadvantage  any 
particular  industry  segment  or  group  of 
consumers.™^  Accordingly,  the 


Commission  has  prohibited  service- 
specific  or  technology  specific  area  code 
overlays,  because  they  would  exclude 
certain  services  or  carriers,  that  may  be 
small  business  entities,  from  the 
existing  area  code  and  would  segregate 
their  operations  in  a  new  area  code.^^ 
If  states  choose  to  implement  all-service 
overlays,  the  Commission  has  required 
that  there  be  10-digit  dialing  for  all  local 
calls  in  areas  served  by  such  overlays  to 
ensure  that  competition  will  not  be 
deterred  as  a  result  of  dialing 
disparity.™'  Without  mandatory  10-digit 
dialing,  customers  might  find  it  less 
attractive  to  switch  carriers  because 
competing  LECs,  many  of  which  may  be 
new  entrants  to  the  market  and  may 
include  small  businesses,  would  have  to 
assign  their  customers  numbers  in  the 
new  overlay  area  code.  This  would 
require  those  customers  to  dial  10  digits 
much  more  often  than  the  incumbents' 
customers.  Requiring  10-digit  dialing  for 
all  local  calls  avoids  the  potentially 
anti-competitive  effect  of  all-service  area 
code  overlays.  In  addition,  to  advance 
competition,  the  Commission  has 
required  that  where  an  area  code 
overlay  is  implemented,  every  entity 
authorized  to  provide  local  exchange 
service  in  the  old  area  code,  which  may 
include  small  businesses,  must  be 
assigned  at  least  one  NXX  in  that  area 
code. 

397.  Under  the  1996  Act  each 
telecommunications  carrier  must 
contribute  to  cover  the  cost  of 
numbering  administration.  Many 
alternatives  for  allocating  these  costs 
were  considered  to  ensiu«  that  each 
carrier  would  contribute  to  a  fund  to 
cover  the  cost  of  numbering 
administration  on  a  competitively 
neutral  basis.  The  contributions  will  be 
based  on  the  carrier's  gross  revenues 
from  its  provision  of 
telecommunications  services  reduced  by 
all  payments  for  telecommunications 
services  or  facihties  that' are  paid  to 
other  telecommunications  carriers.  Such 
a  competitively  neutral  cost  allocation 
plan  benefits  small  incumbent  LECs  that 
might  have  been  unduly  burdened  by  a 
cost  apportionment  plan  requiring  an 
equal  payment  &t)m  each  entity.''** 

E.  Report  to  Conffvss 

398.  The  Commission  shall  send  a 
copy  of  this  Final  Regulatory  Flexibility 
Analysis,  along  with  this  Order,  in  a 
report  to  Congress  pursuant  to  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  5  U.S.C. 
801(a)(1)(A).  A  copy  of  this  FRFA  will 


'*>NPflMatpai*.  191. 


'»'  See  supra  para.  192. 
'"'  See  supra  para.  198. 
■»w  See  supra  para.  281. 


■'*•  See  supra  para.  285. 
'•^  See  supra  para.  286. 
^*  See  supra  para.  343. 
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also  be  published  in  the  Federal 
Register. 

Vn.  Ordering  Qauses 

Pursuant  to  sections  1-4.  201-209, 
214,  218,  224,  251,  252,  303(r)  and  332 
of  the  Communications  Act  of  1934,  as 
amended,  and  Section  601  of  th» 
Telecommunications  Act  of  1996,  47 
U.S.C.  151-154, 201-209,  214,  218,  224, 
251,  252,  303(r),  and  332,  parts  51  and 
52  of  the  Commission's  rules.  47  CFR 
parts  51,  52  are  amended  as  set  forth 
below. 

400.  It  is  further  ordered  that  *he 
policies,  rules,  and  requirements  set 
forth  herein  are  adopted  as  set  forth 
below. 

401.  It  is  further  ordered,  pursuant  to 
sections  416(a)  and  413  of  the 
Communications  Act  of  1934,  as 
amended.  47  U.S.C.  416(a)  and  413.  that 
the  Secretary  shall  serve  this  Second 
Report  and  Order  and  Memorandum 
Opinion  and  Order  on  all  local 
exchange  carriers,  as  defined  in  section 
3(26)  of  the  Communications  Act  of 
1934,  as  amended.  47  U.S.C.  153(26), 
that  have  designated  in  writing  an  agent 
in  the  District  of  Columbia,  upon  whom 
service  of  all  notices  and  process  and  all 
orders,  decisions,  and  requirements  of 
the  Commission  may  be  made  for  and 
on  behalf  of  the  local  exchange  carrier, 
as  required  by  section  413  of  the 
Communications  Act  of  1934,  as 
amended.  47  U.S.C.  413. 

402.  It  is  further  ordered  that, 
pursuant  to  the  authority  contained  in 
section  408  of  the  Communications  Act. 
as  amended.  47  U.S.C.  408.  all 
authorizations  for  state  commissions, 
Bellcore,  and  local  administrators, 
including  LECs,  to  perform  certain 
numbering  administration  functions, 
consistent  with  the  terms  as  defined  in 
this  Order,  are  effective  August  8, 1996. 
Because  of  the  need  to  avoid  disruption 
in  numbering  administration,  we  find 
that  there  is  good  cause  for  this  action 
pursuant  to  5  U.S.C.  553(d)(3).  All  other 
poUcies,  rules,  and  requirements  set 
forth  herein  are  effective  October  7, 
1996,  except  for  collections  of 
information  subject  to  approval  by  the 
Office  of  Management  and  Budget 
("0MB"),  which  are  effective  November 
15. 1996. 

403.  It  is  fiirther  ordered  that, 
pursuant  to  sections  4.  5,  and  405  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154, 155,  and  405, 
In  the  Matter  of  Proposed  708  Relief 
Plan  and  630  Numbering  Plan  Area 
Code  byAmeritech — Illinois,  IAD  File 
no.  94-102,  Declaratory  Ruling  and 
Order,  10  FCC  Red.  4596  (1995)  IS 
CLARIFIED  to  the  extent  indicated 
herein  at  paragraph  numbers  281-293. 


404.  It  is  further  ordered  that, 
pursuant  to  the  authority  contained  in 
sections  4(i),  251(e)(1),- and  405  of  the 
Communications  Act  of  1934,  as 
amended.  47  U.S.C.  154(i),  251(e)(1)  and 
405,  Comcast  Corporation's  Petition  for 
Clarification  or  Reconsideration  of  In 
the  Matter  of  Proposed  708  Relief  Plan 
and  630  Numbering  Plan  Area  Code  by 
Ameritech — Illinois,  IAD  File  no.  94- 
102,  Declaratory  Ruling  and  Order,  10 
FCC  Red.  4596  (1995),  IS  DISMISSED  as 
moot. 

405.  It  is  further  ordered  that, 
piusuant  to  the  authority  contained  in 
sections  4(i),  251(e)(1),  and  405  of  the 
Communications  Act,  as  amended,  47 
U.S.C.  154(i),  251(e)(1).  and  405,  the 
Petition  for  Limited  Clarification  and/or 
Reconsideration  filed  by  the 
Pennsylvania  Public  Utilities 
Commission  and  the  Request  for 
Clarification  filed  by  the  National 
Association  of  Regulatory  Utility 
Commissioners  of  In  the  Matter  of 
Administration  of  the  North  American 
Numbering  Plan,  CC  Docket  No.  92-237. 
Report  and  Order,  11  FCC  Red  2588 
(1995)  are  hereby  dismissed. 

406.  It  is  further  ordered  that  the  relief 
requested  in  the  petition  for  declaratory 
ruling  filed  by  the  Texas  Public  Utilities 
Commission  is  denied. 

407.  It  is  further  ordered  that, 
pursuant  to  section  5(c)(1)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  155(c)(1).  authority 
is  delegated  to  the  Chief.  Common 
Carrier  Bureau,  to  act  on  petitions  filed 
by  parties  wishing  to  dispute  proposed 
area  code  plans,  to  act  on  toll  dialing 
parity  implementation  plans  filed  by 
LECs  seeking  to  implement  toll  dialing 
parity,  and  to  issue  orders  fixing 
reasonable  public  notice  periods  in  the 
case  of  contested  short  term  disclosure 
by  incumbent  local  exchange  carriers  of 
network  changes  under  251(e)(5). 

408.  It  is  further  ordered  that,  to  the 
extent  that  issues  from  CC  Docket  No. 
95-185,  In  the  Matter  of  Interconnection 
Between  Local  Exchange  Carriers  and 
Commercial  Mobile  Service  Providers, 
are  resolved  here,  we  incorporate  the 
relevant  portions  of  the  record  in  that 
docket  pertaining  to  paging  carriers 
being  charged  fees  for  the  opening  of 
central  office  codes  and  for  blocks  of 
numbers. 

List  of  Subjects 

47  CFR  Part  51 

Collocation,  Interconnection,  Network 
elements.  Pricing  standard.  Proxies, 
Reciprocal  compensation,  Resale, 
Transport  and  termination. 


47  CFR  Part  52 

Area  codes.  Cost  recovery.  Database 
architecture  and  administration.  Local 
exchange  carrier.  Local  number 
portability.  Long-term  database 
methods.  Numbering, 
Telecommunications,  Transitional 
methods. 

Federal  Communications  Conunission. 
WUliam  F.  Caton, 

Acting  Secretary. 

Note:  This  attachment  will  not  be 
published  in  the  Code  of  Federal  Regulations. 

Attachment — List  of  Parties 

Comments:  (Filed  on  or  Before  May  20, 1996) 

American  Communications  Services,  Inc. 

(ACSI) 
Ameritech 
Association  for  Local  Telecommunications 

Services  (ALTS) 
AT&T  Corporation  (AT&T) 
Beehive  Telephone  Company.  Inc.  (Beehive) 
Bell  Atlantic  Telephone  Companies  (Bell 

Atlantic) 
BellSouth  Corporation  (BellSouth) 
Cellular  Telecommunications  Industry 

Association  (CTIA) 
Cincinnati  Bell  Telephone  Company  (CBT) 
Citizens  Utilities  Company  (Citizens 

Utilities) 
Cox  Communications,  Inc.  (Cox) 
District  of  Columbia  Public  Service 

Commission  (District  of  Columbia 

Conunission) 
Excel  Telecommunications  (Excel) 
Florida  Public  Service  Commission  (Florida 

Commission) 
Frontier  Corporation  (Frontier) 
General  Communication,  Inc.  (GCI) 
General  Services  Administration/Department 

of  Defense  (GSA/DOD) 
GTE  Service  Corporation  (GTE)    - 
GVNW  Inc./Management  (GVNW) 
Illinois  Commerce  Commission  (Illinois 

Conunission] 
Indiana  Utility  Regulatory  Commission 

(Indiana  Commission  Staff) 
Lincoln  Telephone  and  Telegraph  Company 

(Lincoln  Telephone) 
Louisiana  Public  Service  Commission  (LPSC) 
MCI  Telecommunications  Corporation  (MQ) 
MFS  Communications  Company,  Inc.  (MFS) 
Michigan  Public  Service  Commission 

(Michigan  Commission  Staff) 
National  Cable  Television  Association,  Inc. 

(NCTA) 
New  )ersey.  Staff  of  Board  of  Public  Utilities 

(New  Jersey  Commission) 
NEXTLINK  Communications,  L.L.C. 

(NEXTLINK) 
Northern  Telecom  inc.  (Nortel) 
NYNEX  Telephone  Companies  (NYNEX) 
Office  of  the  Ohio  Consimiers'  Counsel  (Ohio 

Consumers'  Counsel) 
Omnipoint  Communications,  Inc. 

(Omnipoint) 
Pacific  Telesis  Group  (PacTel) 
Paging  Network,  Inc.  (PageNet) 
Pennsylvania  Public  Utility  Commission 

(Pennsylvania  Commission) 
People  of  the  State  of  California  and  the 

Public  Utility  Conunission  of  the  State  of 

California  (California  Commission) 
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Public  Utilities  Commission  of  Ohio  (Ohio 

Commissioti] 
Rural  Telephone  Coalition  (Rural  ToL 

Coalition)  | 
SBC  Communications  Inc.  (SBC) 
SmaJl  Cable  business  Association  (SCBA) 
Sprint  Corpotation  (Sprint) 
Telecommunications  Resellers  Association 
Telecommunications  Carriers  for 

Competition  (TCC) 
Teleport  Coninunications  Group  Inc 

(Teleport)  j 
Texas  Public  jjtilities  Commission  (Texas 

Commissioti) 
The  Western  Alliance  (Western  Alliance) 
Time  Warner  Communications  Holdings,  Inc. 

(Time  Wanjer) 
U  S  WEST,  Inc.  (U  S  WEST) 
United  States  Telephone  Association  (USTA) 
Vanguard  Cel  ular  Systems,  Inc.  (Vanguard) 
WinStar  Com  nunications.  Inc.  (WinStar) 

Replies:  (File<  on  or  Before  June  3, 1996) 

A-Plus  Netwo  rk.  Inc.  (A-Plus) 

ACSI 

American  El©  iric  Power  Service  Corp. 

Ameritech 

AT4T 

Bell  Atlantic 

Bell  Atlantic/  >IYNEX  Mobile 

BellSouth 

California  Coi  imission 

Carolina  Pow(  r  and  Light  Co. 

CBT 

Citizens  Utilities 

Consolidated  £dison  Company  of  New  York. 

(Con  Ed) 
Cox 

Delmarva  Pov  er  and  Light  (Delmarva) 
District  of  Col  mibia  Commission 
General  Comn  lunication.  Inc.  (GQ) 
GSA/DOD 

GTE  Service  C  orporaUon  (GTE) 
Iowa  Network  Services,  Inc.,  SDN  Inc.,  and 

KIN  Networ|c,  Inc.  (Iowa  Network  Services) 
Joint  Cable  Co  npanies 
Koch 
Md 
MFS 
Minnesota  IncKpendant  Equal  Access 

Corporation  (MIEAC) 
Motorola,  Inc  I 
Municipal  Utilities 
National  Exchinge  Carriers  Association 

(NECA) 
NCTA  I 

New  England  (lectric  Companies 
New  Mexico  Pbblic  Service  Corporation 
NEXTUNK 
NYNEX 

Ohio  Consume  rs'  Counsel 
Ohio  Edison  C  smpany 
PacTel 
PageNet 

Puerto  Rico  Tf  lephone  Compa.ny 
Rural  Tel.  Coalition 
SBC 
Sprint 
TCC 

Telecommuni<  ations  Resellers  Association 
Teleport 
US  WEST 
USTA 
Vanguard 
Western  Alliaiice 
WinStar 


Parties  Filing  Comments  in  the  Texas  PUC 
Matter 

Cojiunents 

AT4T 

BellSouth 

Century  Cellunet.  Inc.  (Century  Cellunet) 

Competitive  Telecommunications 

Association  (Com  Tel) 
Cox 
GTE 
Houston  Cellular  Telephone  Company 

(HCTC) 
Intelcom  Group  (U.S.A.),  Inc.  (Intelcom) 
MQ 
MFS 

Nextel  CoDDununications,  Inc.  (Nextel) 
PageNet 
Persona^Communications  Industry 

Association  (PQA) 
ProNet,  Inc.  (ProNet) 
SBC 

Sprint  Spectrum 
Sprint 
Teleport 
US  West 
Vanguard 

Reply  Comments 

BellSouth 

CTL\ 

MQ 

Omnipoint  Communications,  Inc. 

(Omnipoint) 
ProNet 
SBC 
Sprint 
Teleport 

Texas  Conunission 
Texas  Office  of  Public  Utility  Counsel  (Texas 

Public  Utility  Counsel) 
US  WEST 
Vanguard 

Parties  Filing  Conmients  in  CC  Docket  No. 
95-185 

Arch  Communications  Group,  Inc. 
AirTouch  Communications 
PageNet 

Rule  Changes 

Parts  51  and  52  of  Title  47  of  the  Code 
of  Federal  Regulations  are  amended  as 
follows: 

PART  51— INTERCONNECTION 

1.  The  authority  citation  for  part  51  is 
revised  to  read  as  follows: 

Authority:  Sections  1-5,  7,  201-05,  207- 
09.  218,  225-27.  251-54,  271,  332,  48  Stat. 
1070,  as  amended,  1077;  47  U.S.C.  §§  151-55. 
157.  201-05.  207-09.  218,  225-27,  251-54. 
271.  332.  unless  otherwise  noted. 

2.  Section  51.5  is  amended  by  adding 
the  following  definitions  in  alphabetical 
order  to  read  as  follows: 

$51.5    Tenns  and  definitions. 

***** 

Dialing  Parity.  The  term  "dialing 
parity"  means  that  a  person  that  is  not 
an  affiliate  of  a  local  exchange  carrier  is 
able  to  provide  telecommunications 
services  in  such  a  manner  that 


customers  have  the  abiUty  to  route 
automatically,  without  the  use  of  any 
access  code,  their  telecommunications 
to  the  telecommunications  service 
provider  of  the  customer's  designation 
from  among  2  or  more 
telecommunications  service  providers 
(including  such  local  exchange  carrier). 

•  •        •        •        * 

Information  services.  The  term 
"information  services"  means  the 
offering  of  a  capability  for  generating, 
acquiring,  storing,  transforming, 
processing,  retrieving,  utilizing,  or 
making  available  information  via 
telecommunications,  and  includes 
electronic  publishing,  but  does  not 
include  any  use  of  any  such  capabiUty 
for  the  management,  control,  or 
operation  of  a  telecommunications 
system  or  the  management  of  a 
telecommunications  service. 
***** 

Local  Access  and  Transport  Area 
(LATA).  A  "Local  Access  and  Transport 
Area"  is  a  contiguous  geographic  area — 

(1)  Established  before  February  8. 
1996  by  a  Bell  operating  company  such 
that  no  exchange  area  includes  points 
within  more  than  1  metropolitan 
statistical  area,  consolidated 
metropolitan  statistical  area,  or  State, 
except  as  expressly  permitted  under  the 
AT&T  Consent  Decree;  or 

(2)  Established  or  modified  by  a  Bell 
operating  company  after  February  8, 
1996  and  approved  by  the  Commission. 

•  •        •        •        * 

Service  provider.  A  "service  provider" 
is  a  provider  of  telecommunications 
services  or  a  provider  of  information 
services. 

***** 

State.  The  term  "state"  includes  the 
District  of  Columbia  and  the  Territories 
and  possessions. 

***** 

Telecommunications  service.  The 
term  "telecommimications  service" 
refers  to  the  offering  of 
telecommunications  for  a  fee  directly  to 
the  public,  or  to  such  classes  of  users  as 
to  be  effectively  available  directly  to  the 
pubhc,  regardless  of  the  facilities  used. 

Telephone  exchange  service.  A 
"telephone  exchange  service"  is: 

(1)  A  service  within  a  telephone 
exchange,  or  within  a  connected  system 
of  telephone  exchanges  within  the  same 
exchange  area  operated  to  furnish  to 
subscribers  intercommimicating  service 
of  the  character  ordinarily  furnished  by  ■ 
a  single  exchange,  and  which  is  covered 
by  the  exchange  service  charge,  or 

(2)  A  comparable  service  provided 
through  a  system  of  switches, 
transmission  equipment,  or  other 
facilities  (or  combination  thereof)  by 
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which  a  subscriber  can  originate  and 
terminate  a  telecommunications  service. 

Telephone  toll  service.  The  terra 
"telephone  toll  service"  refers  to 
telephone  service  between  stations  in 
different  exchange  areas  for  whichthere 
is  made  a  separate  charge  not  included 
in  contracts  with  subscribers  for 
exchange  service. 

Unreasonable  dialing  delay.  For  the 
same  type  of  calls,  dialing  delay  is 
"imreasonable"  when  the  dialing  delay 
experienced  by  the  customer  of  a 
competing  provider  is  greater  than  that 
experienced  by  a  customer  of  the  LEC 
providing  dialing  parity,  or 
nondiscriminatory  access  to  operator 
services  or  directory  assistance. 
***** 

3.  A  new  §  51.205  is  added  to  subpart 
C  to  read  as  follows: 

%  51 .205    Dialing  parity:  general. 

A  local  exchange  carrier  (LEC)  shall 
provide  local  and  toll  dialing  parity  to 
competing  providers  of  telephone 
exchange  service  or  telephone  toll 
service,  with  no  unreasonable  dialing 
delays.  Dialing  parity  shall  be  provided 
for  all  originating  telecommunications 
services  that  require  dialing  to  route  a 
call. 

4.  A  new  §  51.207  is  added  to  subpart 
C  to  read  as  follows: 

151.207    Local  dlailng  partty. 

A  LEC  shall  permit  telephone 
exchange  service  customers  within  a 
local  calling  area  to  dial  the  same 
niunber  of  digits  to  make  a  local 
telephone  call  notwithstanding  the 
identity  of  the  customer's  or  the  called 
party's  telecommunications  service 
provider. 

5.  A  new  §  51.209  is  added  to  subpart 
C  read  as  follows: 

S  51 .209    Toll  dialing  parity. 

(a)  A  LEC  shall  implement  throughout 
each  state  in  which  it  offers  telephone 
exchange  service  intraLATA  and 
interLATA  toll  dialing  parity  based  on 
LATA  boundaries.  When  a  single  LATA 
covers  more  than  one  state,  the  LEC 
shall  use  the  implementation 
procedures  that  each  state  has  approved 
for  the  LEC  within  that  state's  borders. 

(b)  A  LEC  shall  implement  toll  dialing 
parity  through  a  presubscription  process 
that  permits  a  customer  to  select  a 
carrier  to  which  all  designated  calls  on 

a  customer's  line  will  be  routed 
automatically.  LECs  shall  allow  a 
customer  to  presubscribe,  at  a 
minimum,  to  one  telecommunications 
carrier  for  all  interLATA  toll  calls  and 
to  presubscribe  to  the  same  or  to  another 
telecommunications  carrier  for  all 
intraLATA  toll  calls. 


(c)  A  LEC  may  not  assign 
automatically  a  customer's  intraLATA 
toll  traffic  to  itself,  to  its  subsidiaries  or 
affiliates,  to  the  customer's 
presubscribed  interLATA  or  interstate 
toll  carrier,  or  to  any  other  carrier, 
except  when,  in  a  state  that  already  has 
implemented  intrastate,  intraLATA  toll 
dialing  parity,  the  subscriber  has 
selected  the  same  presubscribed  carrier 
for  both  intraLATA  and  interLATA  toll 
calls. 

(d)  Notwithstanding  the  requirements 
of  paragraphs  (a)  and  (b)  of  this  section, 
states  may  require  that  toll  dialing 
parity  be  based  on  state  boundaries  if  it 
deems  that  the  provision  of  intrastate 
and  interstate  toll  dialing  parity  is 
procompetitive  and  otherwise  in  the 
public  interest. 

6.  A  new  §51.211  is  added  to  subpart 
C  to  read  as  follows: 

S  51 .21 1    Toll  dialing  parity  Implementation 
schedule. 

(a)  A  LEC  that  does  not  begin 
providing  in-region,  interLATA  or  in- 
region.  interstate  toll  services  in  a  state 
before  February  8, 1999,  must 
implement  intraLATA  and  interLATA 
toll  dialing  parity  throughout  that  state 
on  February  8, 1999  or  an  earUer  date 
as  the  state  may  determine,  consistent 
with  section  271(e)(2)(B)  of  the 
Communications  Act  of  1934,  as 
amended,  to  be  in  the  public  interest. 

(b)  A  Bell  Operating  Company  (BCX:) 
that  provides  in-region,  interLATA  toll 
services  in  a  state  before  February  8, 
1999  shall  provide  intraLATA  toll 
dialing  parity  throughout  that  state 
coincident  with  its  provision  of  in- 
region,  interLATA  toll  services. 

(c)  A  LEC  that  is  not  a  BOC  that 
begins  providing  in-region,  interLATA 
or  in-region,  interstate  toll  services  in  a 
state  before  August  8, 1997,  shall 
implement  intraLATA  and  interLATA 
toll  dialing  parity  throughout  that  state 
by  August  8, 1997.  If  the  LEC  is  unable 
to  comply  with  the  August  8, 1997 
implementation  deadline,  the  LEC  must 
notify  the  Commission's  Common 
Carrier  Bureau  by  May  8, 1997.  In  the 
notification,  the  LEC  must  state  its 
justification  for  noncompliance  and 
must  set  forth  the  date  by  which  it 
proposes  to  implement  intraLATA  and 
interLATA  toll  dialing  parity. 

(d)  A  LEC  that  is  not  a  BOC  that 
begins  providing  in-region,  interLATA 
or  in-region,  interstate  toll  services  in  a 
state  on  or  after  August  8, 1997,  but 
before  February  8, 1999  shall  implement 
intraLATA  and  interLATA  toll  diaUng 
parity  throughout  that  state  no  later  than 
the  date  on  which  it~beguis  providing 
in-region,  interLATA  or  in-region, 
interstate  toll  services. 


(e)  Notwithstanding  the  requirements 
of  paragraphs  (a)  through  (d)  of  this 
section,  a  LEC  shall  implement  toll 
dialing  parity  under  a  state  order  as 
described  below: 

(1)  If  the  state  issued  a  dialing  parity 
order  by  December  19, 1995  requiring  a 
BOC  to  implement  toll  diaUng  parity  in 
advance  of  the  dates  established  by 
these  rules,  the  BOC  must  implement 
toll  dialing  parity  in  accordance  with 
the  implementation  dates  established  by 
the  state  order. 

(2)  If  the  state  issued  a  dialing  parity 
order  by  August  8, 1996  requiring  a  LEG 
that  is  not  a  BOC  to  implement  toll 
dialing  parity  in  advance  of  the  dates 
established  by  these  rules,  the  LEC  must 
implement  toll  dialing  parity  in 
accordance  with  the  implementation 
dates  established  by  the  state  order. 

(f)  For  LECs  that  are  not  Bell 
Operating  Companies,  the  term  in- 
region,  interLATA  toll  service,  as  used 
in  this  section  and  §  51.213,  includes 
the  provision  of  toll  services  outside  of 
the  LEC's  study  area. 

7.  A  new  §  51.213  is  added  to  subpart 
C  to  read  as  follows: 

§51.213    Toll  dialing  parity  imptamentatlon 
plans. 

(a)  A  LEC  must  file  a  plan  for 
providing  intraLATA  toll  dialing  parity 
throughout  each  state  in  which  it  offers 
telephone  exchange  service.  A  LEC 
cannot  offer  intraLATA  toll  dialing 
parity  within  a  state  until  the 
implementation  plan  has  been  approved 
by  the  appropriate  state  commission  or 
the  Commission. 

(b)  A  LEC's  implementation  plan  must 
include: 

(1)  A  proposal  that  explains  how  the 
LEC  will  offer  intraLATA  toll  dialing 
parity  for  each  exchange  that  the  LEC 
operates  in  the  state,  in  accordance  with 
the  provisions  of  this  section,  and  a 
proposed  time  schedule  for 
implementation;  and 

(2)  A  proposal  for  timely  notification 
of  its  subscribers  and  the  methods  it 
proposes  to  use  to  enable  subscribers  to 
affirmatively  select  an  intraLATA  toll 
service  provider. 

(3)  A  LEC  that  is  not  a  BOC  also  shall 
identify  the  LATA  with  which  it  vrill 
associate  for  the  purposes  of  providing 
intraLATA  and  interLATA  toll  dialing 
parity  imder  this  subpart. 

(c)  A  LEC  must  file  its 
implementation  plan  with  the  state 
conunission  for  each  state  in  which  the 
LEC  provides  telephone  exchange 
service,  except  that  if  a  LEC  determines 
that  a  state  commission  has  elected  not 
to  review  the  plan  or  will  not  complete 
its  review  in  sufficient  time  for  the  LEC 
to  meet  the  toll  diaUng  parity 
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implementation  deadlines  in  §51.211, 
the  LEG  mu$t  file  its  plan  with  the 
Commission: 

(1)  No  later  than  180  days  before  the 
date  on  whilch  the  LEC  will  begin 
providing  xM\  dialing  parity  in  the  state, 
or  no  later  than  180  days  before 
February  8, 1999,  whichever  occurs 
first;  or         j 

(2)  For  LBCs  that  begin  providing  in- 
region,  intejLATA  or  in-region, 
interstate  toll  service  (see  §  51.211(f)) 
before  August  8, 1997.  no  later  than 
December  5*  1996. 

(d)  The  Commission  will  release  a 
public  notice  of  any  LEC 
implementation  plan  that  is  filed  with 
the  Commission  under  paragraph  (c)  of 
this  section. 

(1)  The  LBCs  plan  will  be  deemed 
approved  on  the  fifteenth  day  following 
release  of  th^  Commission's  public 
notice  unless,  no  later  than  the 
foiuleenth  day  following  the  release  of 
the  Commission's  public  notice;  either 

(i)  The  Common  Carrier  Bureau 
notifies  the  tEC  that  its  plan  will  not  be 
deemed  app^ved  on  the  fifteenth  day; 
or 

(ii)  An  opposition  to  the  plan  is  filed 
with  the  Commission  and  served  on  the 
LEC  that  filejd  the  plan.  Such  an 
opposition  itust  state  specific  reasons 
why  the  LEG's  plan  does  not  serve  the 
public  interest. 

(2)  If  one  qr  more  oppositions  are 
filed,  the  LEC  that  filed  the  plan  will 
have  seven  additional  days  [i.e.,  until  no 
later  than  the  twenty-first  day  following 
the  release  of  the  Commission's  public 
notice)  with^  which  to  file  a  reply  to 
the  oppositi(in(s)  and  serve  it  on  all 
parties  that  filed  an  opposition.  The 
response  shall: 

(i)  Include!  information  responsive  to 
the  allegatioos  and  concerns  identified 
by  the  opposing  party;  and 

(ii)  Identify  possible  revisions  to  the 
plan  that  wiU  address  the  opp>osing 
party's  concerns. 

(3)  If  a  LEG'S  plan  is  opposed  under 
paragraph  (d)(l)(ii)  of  this  section,  the 
Common  Carrier  Bureau  will  act  on  the 
plan  within  ninety  days  of  the  date  on 
which  the  Cdmmission  released  its 
public  notice.  In  the  event  the  Bureau 
fails  to  act  wjthin  ninety  days,  the  plan 
will  not  go  iijto  effect  pending  Bureau 
action.  If  the  plan  is  not  opposed,  but  it 
did  not  go  into  effect  on  the  fifteenth 
day  following  the  release  of  the 
Commission's  public  notice  (see 
paragraph  (dj(l)(i)  of  this  section),  and 
the  Common  Carrier  Bureau  fails  to  act 
on  the  plan  within  ninety  days  of  the 
date  on  whidi  the  Commission  released 
its  public  notice,  the  plan  will  be 
deemed  approved  without  further 
Commission  taction  on  the  ninety-first 


day  after  the  date  on  which  the 
Commission  released  its  public  notice  of 
the  plan's  filing. 

8.  A  new  §  51.215  is  added  to  subpart 
C  to  read  as  follows: 

$51,215    Dialing  parity:  cost  recovery. 

(a)  A  LEC  may  recover  the 
incremental  costs  necessary  for  the 
implementation  of  toll  dialing  parity. 
The  LEC  must  recover  such  costs  from 
all  providers  of  telephone  exchange 
service  and  telephone  toll  service  in  the 
area  served  by  the  LEC,  including  that 
LEC.  The  LEC  shall  use  a  cost  recovery 
mechanism  established  by  the  state. 

(b)  Any  cost  recovery  mechanism  for 
the  provision  of  toll  dialing  parity 
pursuant  to  this  section  that  a  state 
adopts  must  not: 

(1)  Give  one  service  provider  an 
appreciable  cost  advantage  over  another 
service  provider,  when  competing  for  a 
specific  subscriber  (i.e.,  the  recovery 
mechanism  may  not  have  a  disparate 
effect  on  the  incremental  costs  of 
competing  service  providers  seeking  to 
serve  the  same  customer);  or 

(2)  Have  a  disparate  effect  on  the 
ability  of  competing  service  providers  to 
earn  a  normal  return  on  their 
investment. 

9.  A  new  §  51.217  is  added  to  subpart 
C  to  read  as  follows: 

S51.217    Nondiscriminatory  access: 
Teieplione  numbers,  operator  services, 
directory  assistance  services,  and  directory 
listings. 

(a)  Definitions.  As  used  in  this 
section,  the  following  definitions  apply: 

(1)  Competing  provider.  A  "competing 
provider"  is  a  provider  of  telephone 
exchange  or  telephone  toll  services  that 
seeks  nondiscriminatory  access  bom  a 
local  exchange  carrier  (LEG)  in  that 
LEG'S  service  area. 

(2)  Nondiscriminatory  access. 
"Nondiscriminatory  access"  refers  to 
access  to  telephone  numbers,  operator 
services,  directory  assistance  and 
diractory  listings  that  is  at  least  equal  to 
the  access  that  the  providing  local 
exchange  carrier  (LEC)  itself  receives. 
Nondiscriminatory  access  includes,  but 
is  not  limited  to: 

(i)  Nondiscrimination  between  and 
among  carriers  in  the  rates,  terms,  and 
conditions  of  the  access  provided;  and 

(ii)  The  ability  of  the  competing 
provider  to  obtain  access  that  is  at  least 
equal  in  quality  to  that  of  the  providing 
LEG. 

(3)  Providing  local  exchange  carrier 
(LEC).  A  "providing  local  exchange 
carrier"  is  a  local  exchange  carrier  (LEC) 
that  is  required  to  permit 
nondiscriminatory  access  to  a 
competing  provider. 


(b)  General  rule.  A  local  exchange 
carrier  (LEC)  that  provides  operator 
services,  directory  assistance  services  or 
directory  listings  to  its  customers,  dr 
provides  telephone  numbers,  shall 
permit  competing  providers  of 
telephone  exchange  service  or  telephone 
toll  service  to  have  nondiscriminatory 
access  to  that  service  or  feature,  with  no 
unreasonable  dialing  delays. 

(c)  Specific  requirements.  A  LEC 
subject  to  paragraph  (b)  of  this  section 
must  also  comply  with  the  following 
requirements: 

(1)  Telephone  numbers.  A  LEC  shall 
permit  competing  providers  to  have 
access  to  telephone  numbers  that  is 
identical  to  the  access  that  the  LEC 
provides  to  itself. 

(2)  Operator  services.  A  LEG  must 
{>ennit  telephone  service  customers  to 
connect  to  the  operator  services  offered 
by  that  customer's  chosen  local  service 
provider  by  dialing  "0."  or  "0"  plus  the 
desired  telephone  number,  regardless  of 
the  identity  of  the  customer's  local 
telephone  service  provider. 

(3)  Directory  assistance  services  and 
directory  listings. — (i)  Access  to 
directory  assistance.  A  LEG  shall  permit 
competing  providers  to  have  access  to 
its  directory  assistance  services  so  that 
any  customer  of  a  competing  provider 
can  obtain  directory  listings,  except  as 
provided  in  paragraph  (c)(3)(iii)  of  this 
section,  on  a  nondiscriminatory  basis, 
notwithstanding  the  identity  of  the 
customer's  local  service  provider,  or  the 
identity  of  the  provider  for  the  customer 
whose  listing  is  requested. 

(ii)  Access  to  directory  listings.  A  LEG 
shall  provide  directory  listings  to 
competing  providers  in  readily 
accessible  magnetic  tape  or  electronic 
formats  in  a  timely  fashion  upon 
request.  A  LEC  also  must  permit 
competing  providers  to  have  access  to 
and  read  the  information  in  the  LEG's 
directory  assistance  databases. 

(iii)  unlisted  numbers.  A  LEG  shall 
not  provide  access  to  unlisted  telephone 
numbers,  or  other  information  that  its 
customer  has  asked  the  LEG  not  to  make 
available.  The  LEC  shall  ensure  that 
access  is  permitted  only  to  the  same 
directory  information  that  is  available  to 
its  own  directory  assistance  customers. 

(iv)  Adjuncts  to  services.  Operator 
services  and  directory  assistance 
services  must  be  made  available  to 
competing  providers  in  their  entirety, 
including  access  to  any  adjunct  features 
(e.g.,  rating  tables  or  customer 
information  databases)  necessary  to 
allow  competing  providers  full  use  of 
these  services. 

(d)  Branding  of  operator  services  and 
directory  assistance  services.  The 
refusal  of  a  providing  local  exchange 
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carrier  (LEG)  to  comply  with  the 
reasonable  request  of  a  competing 
provider  that  the  providing  LEG  rebrand 
its  operator  services  and  directory 
assistance,  or  remove  its  brand  from 
such  services,  creates  a  presumption 
that  the  providing  LEG  is  unlawfully 
restricting  access  to  its  operator  services 
and  directory  assistance.  The  providing 
LEG  can  rebut  this  presumption  by 
demonstrating  that  it  lacks  the 
capability  to  comply  with  the  competing 
provider's  request. 

(e)  Disputes. — (1)  Disputes  involving 
nondiscriminatory  access.  In  disputes 
involving  nondiscriminatory  access  to 
operator  services,  directory  assistance 
services,  or  directory  listings,  a 
providing  LEG  shall  bear  the  burden  of 
demonstrating  with  specificity: 

(i)  That  it  is  permitting 
nondiscriminatory  access,  and 

(ii)  That  any  disparity  in  access  is  not 
caused  by  factors  within  its  control. 
"Factors  within  its  control"  include,  but 
are  not  limited  to,  physical  facilities, 
staffing,  the  ordering  of  supplies  or 
equipment,  and  maintenance. 

(2)  Disputes  involving  unreasonable 
dialing  delay.  In  disputes  between 
providing  local  exchange  carriers  (LECs) 
and  competing  providers  involving 
unreasonable  dialing  delay  in  the 
provision  of  access  to  operator  services 
and  directory  assistance,  the  burden  of 
proof  is  on  the  providing  LEG  to 
demonstrate  with  specificity  that  it  is 
processing  the  calls  of  the  competing 
provider's  customers  on  terms  equal  to 
that  of  similar  calls  from  the  providing 
LEG'S  own  customers. 

10.  Section  51.305  is  amended  by 
adding  a  new  paragraph  (g)  to  read  as 
follows: 


§51.305    Interconnection. 

«         »        *        *        * 

(g)  An  incumbent  LEG  shall  provide 
to  a  requesting  telecommunications 
carrier  technical  information  about  the 
incumbent  LEG's  network  facilities 
sufficient  to  allow  the  requesting  carrier 
to  achieve  interconnection  consistent 
with  the  requirements  of  this  section. 

11.  Section  51.307  is  amended  by 
adding  a  new  paragraph  (e)  to  read  as 
follows: 

§  51 .307    Duty  to  provide  access  on  an 
unbundled  basis  to  network  alements. 

***** 

(e)  An  incumbent  LEG  shall  provide 
to  a  requesting  telecommunications 
carrier  technical  information  about  the 
incumbent  LEG's  network  facilities 
sufficient  to  allow  the  requesting  carrier 
to  achieve  access  to  unbundled  network 
elements  consistent  with  the 
requirements  of  this  section. 


12.  A  new  §  51.325  is  added  to 
subpart  D  to  read  as  follows: 

§  51 .325    Notice  of  network  changes: 
Public  notice  requirement 

(a)  An  incimibent  local  exchange 
carrier  ("LEG")  must  provide  public 
notice  regarding  any  network  change 
that: 

(1)  Will  affect  a  competing  service 
provider's  performance  or  ability  to 
provide  service;  or 

(2)  Will  affect  the  incumbent  LEG's 
interoperability  with  other  service 
providers. 

(b)  For  purposes  of  this  section, 
interoperability  means  the  ability  of  two 
or  more  facilities,  or  networks,  to  be 
connected,  to  exchange  information, 
and  to  use  the  information  that  has  been 
exchanged. 

(c)  Until  public  notice  has  been  given 
in  accordance  with  §§  51.325  through 
51.335,  an  incumbent  LEG  may  not 
disclose  to  separate  affiliates,  separated 
affiliates,  or  unaffiliated  entities 
(including  actual  or  potential  competing 
service  providers  or  competitors), 
information  about  planned  network 
changes  that  are  subject  to  this  section. 

(d)  For  the  purposes  of  §§  51.325 
through  51.335,  the  term  services  means 
telecommunications  services  or 
information  services. 

13.  A  new  §  51.327  is  added  to 
subpart  D  to  read  as  follows: 

§  51 .327    Notice  of  net¥K>rk  changes: 
content  of  notice. 

(a)  Public  notice  of  planned  network 
changes  must,  at  a  minimum,  include: 

(1)  The  carrier's  name  and  address; 

(2)  The  name  and  telephone  number 
of  a  contact  person  who  can  supply 
additional  information  regarding  the 
plaimed  changes; 

(3)  The  implementation  date  of  the 
planned  changes; 

(4)  The  location(s)  at  which  the 
changes  will  occur; 

(5)  A  description  of  the  type  of 
changes  planned  (Information  provided 
to  satisfy  this  requirement  must  include, 
as  applicable,  but  is  not  limited  to, 
references  to  technical  specifications, 
protocols,  and  standards  regarding 
transmission,  signaling,  routing,  and 
facility  assignment  as  well  as  references 
to  technical  standards  that  would  be 
applicable  to  any  new  technologies  or 
equipment,  or  that  may  otherwise  affect 
interconnection);  and 

(6)  A  description  of  the  reasonably 
foreseeable  impact  of  the  planned 
changes. 

(b)  The  incumbent  LEG  also  shall 
follow,  as  necessary,  procedures  relating 
to  confidential  or  proprietary 
information  contained  in  §  51.335. 


14.  A  new  §  51.329  is  added  to 
subpart  D  read  as  follows:     . 

§  51 .329    Notice  of  network  cttanges: 
KAetttods  for  providing  notice. 

(a)  In  providing  the  required  notice  to 
the  public  of  network  changes,  an 
incumbent  LEG  may  use  one  of  the 
following  methods: 

(1)  Filing  a  public  notice  with  the 
Gommission;  or 

(2)  Providing  public  notice  through 
industry  fora,  industry  publications,  or 
the  carrier's  publicly  accessible  Internet 
site.  If  an  incumbent  LEG  uses  any  of 
the  methods  specified  in  paragraph 
(a)(2)  of  this  section,  it  also  must  file  a 
certification  with  the  Gommission  that 
includes: 

(i)  A  statement  that  identifies  the 
proposed  changes; 

(ii)  A  statement  that  pubUc  notice  has 
been  given  in  compliance  with 
§§  51.325  through  51.335;  and 

(iii)  A  statement  identifying  the 
location  of  the  change  information  and 
describing  how  this  information  can  be 
obtained. 

(b)  Until  the  planned  change  is 
implemented,  an  incumbent  LEG  must 
keep  the  notice  available  for  public 
inspection,  and  amend  the  notice  to 
keep  the  information  complete,  acciu^te 
and  up-to-date. 

(c)  Specific  filing  requirements. 
Gommission  filings  under  this  section 
must  be  made  as  follows: 

(1)  The  public  notice  or  certification 
must  be  labeled  with  one  of  the 
following  titles,  as  appropriate:  "Public 
Notice  of  Network  Ghange  Under  Rule 
51.329(a)."  "Gertification  of  Public 
Notice  of  Network  Ghange  Under  Rule 
51.329(a),"  "Short  Term  Public  Notice 
Under  Rule  51.333(a)."  or  "Gertification 
of  Short  Term  Public  Notice  Under  Rule 
51.333(a)." 

(2)  Two  paper  copies  of  the 
incumbent  LEG's  public  notice  or 
certification,  required  under  paragraph 
(a)  of  this  section,  must  be  sent  to 
"Secretary,  Federal  Communications 
Gommission,  Washington,  DG  20554." 
The  date  on  which  this  filing  is  received 
by  the  Secretary  is  considered  the 
official  filing  date. 

(3)  In  addition,  one  paper  copy  and 
one  diskette  copy  must  be  sent  to  the 
"Ghief,  Network  Services  Division, 
Gommon  Carrier  Bureau.  Federal 
Gommimications  Gommission, 
Washington,  DC  20554."  The  diskette 
copy  must  be  on  a  standard  SVz  inch 
diskette,  formatted  in  IBM-compatible 
format  to  be  readable  by  high-density 
floppy  drives  operating  under  MS  DOS 
5.x  or  later  compatible  versions,  and 
shall  be  in  a  word-processing  format 
designated,  from  time-to-time,  in  public 
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notices  released  by  the  Network 
Services  Division.  The  diskette  must  be 
submitted  ia  "read  only"  mode,  and 
must  be  clearly  labeled  with  the 
carrier's  nar^e,  the  filing  date,  and  an 
identification  of  the  diskette's  contents. 

15.  A  new  §  51.331  is  added  to 
subpart  D  reed  as  follows: 

S Sl^l    Nofoe  of  natwork  changes: 
timing  of  noti^ 

(a)  An  incumbent  LEC  shall  give 
public  notice  of  planned  changes  at  the 
make/buy  pdint,  as  defined  in  paragraph 
(b)  of  this  section,  but  at  least  12  months 
before  implementation,  except  as 
provided  below: 

(1)  If  the  changes  can  be  implemented 
within  twelvte  months  of  the  make/buy 
point.  publiQ  notice  must  be  given  at  the 
make/buy  point,  but  at  least  six  months 
before  implementation. 

(2)  If  the  c^ianges  can  be  implemented 
within  six  mbnths  of  the  make/buy 
point,  public  notice  may  be  given 
pursuant  to  the  short  term  notice 
procedures  drovided  in  §  51.333. 

(b)  For  puiposes  of  this  section,  the 
make/buy  paint  is  the  time  at  which  an 
incumbent  LEC  decides  to  make  for 
itself,  or  to  procure  from  another  entity, 
any  product  jhe  design  of  which  affects 
or  relies  on  a:  new  or  changed  network 
interface.  If  an  incumbent  LEC's 
planned  chailges  do  not  require  it  to 
make  or  to  pqociue  a  product,  then  the 
make/buy  point  is  the  point  at  which 
the  incumbent  LEC  makes  a  definite 
decision  to  ir|iplement  a  network 
change.         I 

(1)  For  purposes  of  this  section,  a 
product  is  any  hardware  or  software  for 
use  in  an  incumbent  LEC's  network  or 
in  conjunction  with  its  facilities  that, 
when  installed,  could  affect  the 
compatibility!  of  an  interconnected 
service  provider's  network,  facilities  or 
services  withian  incumbent  LEC's 
existing  telephone  network,  facilities  or 
services,  or  wjith  any  of  an  incumbent 
carrier's  services  or  capabilities. 

(2)  For  purtoses  of  this  section  a 
definite  deciaon  is  reached  when  an 
incumbent  LBC  determines  that  the 
change  is  waitranted,  establishes  a 
timetable  for  anticipated 
implementatibn,  and  takes  any  action 
toward  implementation  of  the  change 
within  its  network. 

16.  A  new  4  51.333  is  added  to 
subpart  D  to  mad  as  follows: 

$  51 .333    Notioe  of  networic  changes:  short 
tsnn  notics.     ; 

(a)  Certificdlte  of  service.  If  an 
incujnbent  LqC  wishes  to  provide  less 
than  six  montiis  notice  of  planned 
network  changes,  the  public  notice  or 
certification  tJiat  it  files  with  the 


Commission  must  include  a  certificate 
of  service  in  addition  to  the  information 
required  by  §  51.327(a)  or  §  51.329(a)(2), 
as  applicable.  The  certificate  of  service 
shall  include: 

(1)  A  statement  that,  at  least  five 
business  days  in  advance  of  its  filing 
with  the  Commission,  the  incumbent 
LEC  served  a  copy  of  its  pubUc  notice 
upon  each  telephone  exchange  service 
provider  that  directly  interconnects 
with  the  incumbent  LEC's  network;  and 

(2)  The  name  and  address  of  each 
such  telephone  exchange  service 
provider  upon  which  the  notice  was 
served. 

(b)  Implementation  date.  The 
Commission  will  release  a  public  notice 
of  such  short  term  notice  filings.  Short 
term  notices  shall  be  deemed  final  on 
the  tenth  business  day  after  the  release 
of  the  Commission's  public  notice, 
unless  an  objection  is  filed,  pursuant  to 
paragraph  (c)  of  this  section. 

(c)  Objection  procedures.  An 
objection  to  an  inciunbent  LEC's  short 
term  notice  may  be  filed  by  an 
information  service  provider  or 
telecommunication  service  provider  that 
directly  interconnects  with  the 
incumbent  LEC's  network.  Such 
objections  must  be  filed  with  the 
Commission,  and  served  on  the 
incumbent  LEC,  no  later  than  the  ninth 
business  day  following  the  release  of  the 
Commission's  public  notice.  All 
objections  to  an  inciunbent  LEC's  short 
term  notice  must: 

(1)  State  specific  reasons  why  the 
objector  cannot  accommodate  the 
inciunbent  LEC's  changes  by  the  date 
stated  in  the  inciunbent  LEC's  public 
notice  and  must  indicate  any  specific 
technical  information  or  other 
assistance  required  that  would  enable 
the  objector  to  accommodate  those 
changes; 

(2)  List  steps  the  objector  is  taking  to 
accommodate  the  incumbent  LEC's 
changes  on  an  expedited  basis; 

(3)  State  the  earliest  possible  date  (not 
to  exceed  six  months  from  the  date  the 
incumbent  LEC  gave  its  original  public 
notice  under  this  section)  by  which  the 
objector  anticipates  that  it  can 
accommodate  the  incumbent  LEC's 
changes,  assuming  it  receives  the 
technical  information  or  other 
assistance  requested  under  paragraph 
(c)(1)  of  this  section; 

(4)  Provide  any  other  information 
relevant  to  the  objection;  and 

(5)  Provide  the  following  affidavit, 
executed  by  the  objector's  president, 
chief  executive  officer,  or  other 
corporate  officer  or  official,  who  has 
appropriate  authority  to  bind  the 
corporation,  and  knowledge  of  the 


details  of  the  objector's  inability  to 
adjust  its  network  on  a  timely  basis: 

"I,  {nanw  and  tide),  under  oath  and  subject 
to  penalty  for  perjury,  certify  that  I  have  read 
this  objection,  that  the  statements  contained 
in  it  are  true,  that  there  is  good  ground  to 
support  the  objection,  and  that  it  is  not 
interposed  for  purposes  of  delay.  I  have- 
appropriate  authority  to  make  this 
certification  on  behalf  of  (o6/ertor)  and  I 
agree  to  provide  any  information  the 
Q>mmission  may  request  to  allow  the 
Commission  to  evaluate  the  truthfulness  and 
validity  of  the  statements  contained  in  this 
objection." 

(d)  Response  to  objections.  If  an 
objection  is  filed,  an  incumbent  LEC 
shall  have  until  no  later  than  the 
fourteenth  business  day  following  the 
release  of  the  Commission's  public 
notice  to  file  with  the  Commission  a 
response  to  the  objection  and  to  serve 
the  response  on  all  parties  that  filed 
objections.  An  incumbent  LEC's 
response  must: 

(1)  Provide  information  responsive  to 
the  allegations  and  concerns  identified 
by  the  objectors; 

(2)  State  whether  the  implementation 
date(s)  proposed  by  the  objector(s)  are 
acceptable; 

(3)  Indicate  any  sp>ecific  technical 
assistance  that  the  incumbent  LEC  is 
williiig  to  give  to  the  objectors;  and 

(4)  Provide  any  other  relevant 
information. 

(e)  Resolution.  If  an  objection  is  filed 
pursuant  to  paragraph  (c)  of  this  section, 
then  the  Chief,  Network  Services 
Division.  Common  Carrier  Bureau,  will 
issue  an  order  determining  a  reasonable 
public  notice  period,  provided  however. 
that  if  an  incumbent  LEC  does  not  file 

a  response  within  the  time  period 
allotted,  or  if  the  incumbent  LEC's 
response  accepts  the  latest 
implementation  date  stated  by  an 
objector,  then  the  incumbent  LEC's 
public  notice  shall  be  deemed  amended 
to  specify  the  implementation  date 
requested  by  the  objector,  without 
further  Commission  action.  An 
incumbent  LEC  must  amend  its  public 
notice  to  reflect  any  change  in  the 
applicable  implementation  date 
pursuant  to  §  51.329(b). 

17.  A  new  §  51.335  is  added  to 
subpart  D  to  read  as  follows: 

§  51 .335    Notice  of  network  changes: 
confidential  or  proprietary  information. 

(a)  If  an  incumbent  LEC  claims  that 
information  otherwise  required  to  be 
disclosed  is  confidential  or  proprietary, 
the  incumbent  LEC's  public  notice  must 
include,  in  addition  to  the  information 
identified  in  §  51.327(a),  a  statement 
that  the  incumbent  LEC  will  make 
further  information  available  to  those 
signing  a  nondisclosure  agreement. 
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(b)  Tolling  the  public  notice  period. 
Upon  receipt  by  an  incumbent  LEG  of  a 
competing  service  provider's  request  for 
disclosure  of  confidential  or  proprietary 
information,  the  applicable  public 
notice  period  will  be  tolled  imtil  tbe 
parties  agree  on  the  terms  of  a 
nondisclosure  agreement.  An  incumbent 
LEG  receiving  such  a  request  must 
amend  its  public  notice  as  follows: 

(1)  On  the  date  it  receives  a  request 
firom  a  competing  service  provider  for 
disclosure  of  confidential  or  proprietary 
information,  to  state  that  the  notice 
period  is  tolled;  and 

(2)  On  the  date  the  nondisclosure 
agreement  is  finalized,  to  specify  a  new 
implementation  date. 

PART  52— NUMBERING 

18.  The  authority  citation  for  part  52 
is  revised  to  read  as  follows: 

Authority:  Sec.  1.  2. 4,  5, 48  Stat  1066,  as 
amended;  47  U.S.C  §151, 152, 154, 155 
unless  otherwise  noted.  Interpret  or  apply 
sees.  3,  4,  201-05.  207-09,  218.  225-7,  251- 
2,  271  and  332, 48  Stat.  1070,  as  amended, 
1077;  47  U.S.C.  153,  154,  201-05,  207-09, 
218,  225-7,  251-2,  271  and  332  unless 
otherwise  noted. 

19.  Subpart  B  of  part  52  is 
redesignated  as  subpart  G  and  amended 
by  redesignating  §§  52.1  through  52.99 
as  §§  52.21  through  52.99;  and  a  new 
subpart  A  and  subpart  B  are  added  to 
part  52  to  read  as  follows: 

Subpart  A— Scope  and  Authority 

Sec. 

52.1  Basis  and  purpose. 

52.3  General. 

52.5  Definitions. 

Subpart  B — Administration 

52.7    Definitions. 

52.9    General  requirements. 

52.11     North  American  Numbering  Council. 

52.13    North  American  Numbering  Plan 

Administrator. 
52.15    Central  office  code  administration. 
52.17    Costs  of  number  administration. 
52.19    Area  code  relief. 

Subpart  C— Number  Portabiiity 

52.21    Definitions. 

52.23    Deployment  of  long-term  database 

methods  for  number  portability  by  LECs. 
52.25    Database  architecture  and 

administration. 
52.27    Deployment  of  transitional  measures 

for  number  portability. 
52.29    Cost  recovery  for  transitional 

measures  for  number  portability. 
52.31    Deployment  of  long-term  database 

methods  for  number  portability  by  CMRS 

providers. 
52.32-52.99    (Reserved) 


Subpart  A — Scope  and  Authority 

$  52.1    Basis  and  purpose. 

(a)  Basis.  These  rules  are  issued 
ptusuant  to  the  Communications  Act  of 
1934,  as  amended,  47  U.S.G.  151  et.  seq. 

(b)  Purpose.  The  purpose  of  these 
rules  is  to  establish,  for  the  United 
States,  requirements  and  conditions  for 
the  administration  and  use  of 
telecommunications  niunbers  for 
provision  of  telecommunications 
services. 

§52.3    General. 

The  Commission  shall  have  exclusive 
authority  over  those  portions  of  the 
North  American  Numbering  Plan 
(NANP)  that  pertain  to  the  United 
States.  The  Commission  may  delegate  to 
the  States  or  other  entities  any  portion 
of  such  jurisdiction. 

§52.5    Definitions. 
As  used  in  this  part: 

(a)  Incumbent  local  exchange  carrier. 
With  respect  to  an  area,  an  "incumbent 
local  exchange  carrier"  is  a  local 
exchange  Carrier  that: 

(1)  On  February  8, 1996,  provided 
telephone  exchange  service  in  such 
area;  and 

(2)  (i)  On  February  8, 1996,  was 
deemed  to  be  a  member  of  the  exchange 
carrier  association  pursuant  to 

§  69.601(b)  of  this  chapter  (47  GFR 
69.601(b));  or 

(ii)  Is  a  person  or  entity  that,  on  or 
after  February  8, 1996,  became  a 
successor  or  assign  of  a  member 
described  in  paragraph  (a)(2)(i)  of  this 
section. 

(b)  North  American  Numbering 
Council  (NANG).  The  "North  American 
Numbering  Council"  is  an  advisory 
committee  created  under  the  Federal 
Advisory  Committee  Act,  5  U.S.C,  App 
(1988),  to  advise  the  Commission  and  to 
make  recommendations,  reached 
through  consensus,  that  foster  efficient 
and  impartial  niunber  administration. 

(c)  North  American  Numbering  Plan 
(NANP).  The  "North  American 
Numbering  Plan"  is  the  basic 
niunbering  scheme  for  the 
telecommunications  networks  located  in 
Anguilla,  Antigua,  Bahamas,  Barbados, 
Bermuda,  British  Virgin  Islands, 
Canada,  Cayman  Islands,  Dominica, 
Dominican  Republic.  Grenada.  Jamaica, 
Montserrat,  St.  Kitts  &  Nejjjf ,  St.  Lucia, 
St.  Vincent,  Turks  &  Caicos  Islands, 
Trinidad  k  Tobago,  and  the  United 
States  (including  Puerto  Rico,  the  U.S. 
Virgin  Islands,  Guam  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands). 

(d)  State.  The  term  "state"  includes 
the  District  of  Columbia  and  the 
Territories  and  possessions. 


(e)  State  commission.  The  term  "state 
commission"  means  the  commission, 
board,  or  official  (by  whatever  name 
designated)  which  under  the  laws  of  any 
state  has  regulatory  jurisdiction  with 
respect  to  intrastate  operations  of 
carriers. 

(f)  Telecommunications. 
"Teleconunimications"  means  the 
transmission,  between  or  among  points 
specified  by  the  user,  of  information  of 
the  user's  choosing,  Mthout  change  in 
the  form  or  content  of  the  information 
as  sent  and  received. 

(g)  Telecommunications  carrier.  A 
"telecommunications  carrier"  is  any 
provider  of  telecommunications 
services,  except  that  such  term  does  not 
include  aggregators  of 
telecommunications  services  (as  defined 
in  47  U.S.C.  226(a)(2)). 

(h)  Telecommunications  service.  The 
term  "telecommunications  service" 
refers  to  the  offering  of 
telecommunications  for  a  fee  directly  to 
the  public,  or  to  such  classes  of  users  as 
to  be  effectively  available  directly  to  the 
public,  regardless  of  the  facilities  used. 

Subpart  B — Administration 

§52.7    Deflnitiont. 
As  used  in  this  subpart: 

(a)  Area  code  or  numbering  plan  area 
(NPA).  The  term  "area  code  or 
numbering  plan  area"  refers  to  the  first 
three  digits  (NXX)  of  a  ten-digit 
telephone  number  in  the  form  NXX- 
NXX-XXXX,  where  N  represents  any 
one  of  the  numbers  2  through  9  and  X 
represents  any  one  of  the  numbers  0 
through  9. 

(b)  Area  code  relief.  The  term  "area 
code  relier*  refers  to  the  process  by 
which  central  office  codes  are  made 
available  when  there  are  few  or  no 
unassigned  central  office  codes 
remaining  in  an  existing  area  code  and 
a  new  area  code  is  introduced. 

(c)  Central  office  (CO)  code.  The  term 
"central  office  code"  refers  to  the 
second  three  digits  (NXX)  of  a  ten-digit 
telephone  number  in  the  form  NXX- 
NXX-XXXX,  where  N  represents  any 
one  of  the  numbers  2  through  9  and  X 
represents  any  one  of  the  numbers  0 
through  9. 

(d)  Central  office  (CO)  code 
administrator.  The  term  "central  office 
code  administrator"  refers  to  the  entity 
or  entities  responsible  for  managing 
central  office  codes  in  each  area  code. 

(e)  North  American  Numbering  Plan 
Administrator  (NANPA).  The  term 
"North  American  Numbering  Plan       . 
Administrator"  refers  to  the  entity  or 
entities  responsible  for  managing  the 
NANP. 
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5 
f  S2.9    Qwi«<al  rtquiranwnts. 

(a)  To  ensure  that  telecommunications 
numbers  are  made  available  on  an 
equitable  ba$is,  the  administration  of 
telecommunications  numbers  shall,  in 
addition  to  the  specific  requirements  set 
forth  in  this  subpart: 

(1)  Facilitate  entry  into  the 
telecommunications  marketplace  by 
making  teleoommunications  niunbering 
resources  available  on  an  efficient, 
timely  basis  to  teleoommunications 
carriers; 

(2)  Not  unduly  favor  or  disfavor  any 
particular  telecommunications  industry 
segment  or  group  of 
telecommunications  consumers;  and 

(3)  Not  unduly  favor  one 
telecommunications  technology  over 
another.        ] 

(b)  If  the  Commission  delegates  any 
telecommunications  numbering 
administration  functions  to  any  State  or 
other  entity  pursuant  to  47  U.S.C. 
251(e)(1),  such  State  or  entity  shall 
perform  thes^  functions  in  a  manner 
consistent  with  this  part. 

f  S2.1 1    NortH  Amertcan  Numbertng 
CoundL 

The  duties 'of  the  North  American 
Numbering  Council  (NANC),  may 
include,  but  ire  not  limited  to: 

(a)  Advisir|g  the  Conunission  on 
policy  mattens  relating  to  the 
administration  of  the  NANP  in  the 
United  States; 

(b)  Making, recommendations,  reached 
through  cons0nsus,  that  foster  efficient 
and  impartial  number  administration; 

(c)  Initially  resolving  disputes, 
through  consensus,  pertaining  to 
nimiber  adm^istration  in  the  United 
States; 

(d)  Recommending  to  the  Commission 
an  appropriate  entity  to  serve  as  the 
NANPA; 

(e)  Recommending  to  the  Commission 
an  approprialje  mechanism  for 
recovering  the  costs  of  NANP 
administration  in  the  United  States, 
consistent  with  §  52.17; 

(0  Carryingj  out  the  duties  described 
in  §52.25:  and 

(g)  Carrying  out  this  part  as  directed 
by  the  Commission. 

SS2.13    North  American  Numbering  Plan 
Administrator. 

(a)  The  North  American  Numbering 
Plan  Adminis(ti3tor  (NANPA)  shall  be 
an  independent  and  impartial  non- 
government Mitity. 

(b)  The  dut^  of  the  NANPA  shall 
include,  but  are  not  limited  to: 

(1)  Ensuring  that  the  interests  of  all 
NANP  member  countries  are 
considered; 

(2)  Processing  number  assignment 
applications  Associated  with,  but  not 


limited  to:  area  codes,  Nil  codes, 
carrier  identification  codes  (CICs), 
"500"  centiBl  office  codes,  "900"central 
office  codes,  "456"  central  office  codes. 
Signalling  System  7  network  codes,  and 
Automatic  Number  Identification 
Integration  Integers  (ANI D); 

(3)  Assigning  the  numbers  and  codes 
described  in  paragraph  Cb)(2)  of  this 
section; 

(4)  Maintaining  and  monitoring 
administrative  number  databases; 

(5)  Assuming  additional 
telecommunications  number- 
administration  activities,  as  assigned; 
and 

(6)  Ensuring  that  any  action  taken 
with  respect  to  niunber  administration 
is  consistent  with  this  part. 

152.15   Central  office  code  administration. 

(a)  Centi^l  Office  Code 
Administration  shall  be  performed  by 
the  NANPA.  or  another  entity  or 
entities,  as  designated  by  the 
Commission. 

(b)  Duties  of  the  entity  or  entities 
performing  central  office  code 
administration  may  include,  but  are  not 
limited  to: 

(1)  Processing  central  office  code 
assignment  applications  and  assigning 
such  codes  in  a  manner  that  is 
consistent  with  this  part; 

(2)  Accessing  and  maintaining  central 
office  code  assignment  databases; 

(3)  Contributing  to  the  CO  Code  Use 
Survey  (COCUS),  an  annual  survey  that 
describes  the  present  and  projected  use 
of  CO  codes  for  each  NPA  in  the  NANP; 

(4)  Monitoring  the  use  of  central  office 
codes  within  each  area  code  and 
forecasting  the  date  by  which  all  central 
office  codes  witliin  that  area  code  will 
be  assigned;  and 

(5)  Planning  for  and  initiating  area 
code  reUef,  consistent  with  §52.19. 

(c)  Any  telecommimications  carrier 
performing  central  office  code 
administration: 

(1)  Shall  not  charge  fees  for  the 
assignment  or  use  of  central  office  codes 
to  other  telecommunications  carriers, 
including  paging  and  CMRS  providers, 
unless  the  telecommunications  carrier 
assigning  the  central  office  code  charges 
one  uniform  fee  for  all  carriers, 
including  itself  and  its  affiliates;  and 

(2)  Shall,  consistent  with  this  subpart, 
apply  identif^  standards  and 
procedures  for  processing  all  central 
office  code  assignment  requests,  and  for 
assigning  such  codes,  regardless  of  the 
identity  of  the  telecommunications 
carrier  malting  the  request. 

§52.17    Costs  of  number  administration. 

All  telecommunications  carriers  in 
the  United  States  shall  contribute  on  a 


competitively  neutral  basis  to  meet  the 
costs  of  establishing  numbering 
administration. 

(a)  For  each  telecommunications 
carrier,  such  contributions  shall  be 
based  on  the  gross  revenues  from  the 
provision  of  its  teleconununications 
services. 

(b)  The  contributions  in  paragraph  (a) 
of  this  section  shall  be  based  on  each 
contributor's  gross  revenues  from  its 
provision  of  telecommunications 
services  reduced  by  all  payments  for 
teleconununications  services  and 
facilities  that  have  been  paid  to  other 
telecommunications  carriers. 

S52.19    Area  code  relief. 

(a)  State  commissions  may  resolve 
matters  involving  the  introduction  of 
new  area  codes  within  their  states.  Such 
matters  may  include,  but  are  not  limited 
to:  Directing  whether  area  code  relief 
will  take  the  form  of  a  geographic  split, 
an  overlay  area  code,  or  a  boundary 
realignment;  establishing  new  area  code 
boundaries;  establishing  necessary  dates 
for  the  implementation  of  area  code 
relief  plans;  and  directing  public 
education  and  notification  efforts 
regarding  area  code  changes. 

(b)  State  commissions  may  perform 
any  or  all  functions  related  to  initiation 
and  development  of  area  code  relief 
plans,  so  long  as  they  act  consistently 
with  the  guidelines  enumerated  in  this 
part,  and  subject  to  paragraph  (b)(2)  of 
this  section.  For  the  purposes  of  this 
paragraph,  initiation  and  development 
of  area  code  relief  plaiming 
encompasses  all  functions  related  to  the 
implementation  of  new  area  codes  that 
were  performed  by  central  office  code 
administrators  prior  to  February  8, 1996. 
Such  functions  may  include:  declaring 
that  the  area  code  relief  planning 
process  should  begin;  convening  and 
conducting  meetings  to  which  the 
telecommunications  industry  and  the 
public  are  invited  on  area  code  relief  for 
a  particular  area  code;  and  developing 
the  details  of  a  proposed  area  code  relief 
plan  or  plans. 

(1)  The  entity  or  entities  designated 
by  the  Commission  to  serve  as  central 
office  code  administrators)  shall  initiate 
and  develop  area  code  relief  plans  for 
each  area  code  in  each  state  that  has  not 
notified  such  entity  or  entities,  pursuant 
to  paragraph  (b)(2)  of  this  section,  that 
the  state  will  handle  such  functions. 

(2)  Pursuant  to  paragraph  (b)(1)  of  this 
section,  a  state  commission  must  notify 
the  entity  or  entities  designated  by  the 
Commission  to  serve  as  central  office 
code  administratorfs)  for  its  state  that 
such  state  commission  intends  to 
perform  matters  related  to  initiation  and 
development  of  area  code  relief 
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planning  efibrts  in  its  state.  Notification 
shall  be  written  and  shall  include  a 
description  of  the  specific  functions  the 
state  commission  intends  to  perform. 
Where  the  NANP  Administrator  serves 
as  the  central  office  code  administrator, 
such  notification  must  be  made  within 
120  days  of  the  selection  of  the  NANP 
Administrator. 

(c)  New  area  codes  may  be  introduced 
through  the  use  of: 

(1)  A  geographic  area  code  split, 
which  occurs  when  the  geographic  area 
served  by  an  area  code  in  whidi  there 
are  few  or  no  central  office  codes  left  for 
assignment  is  split  into  two  or  more 
geographic  parts; 

(2)  An  area  code  boimdary 
realignment,  which  occurs  when  the 
boundary  lines  between  two  adjacent 
area  codes  are  shifted  to  allow  the 
transfer  of  some  central  office  codes 
from  an  area  code  for  which  central 
office  codes  remain  unassigned  to  an 
area  code  for  which  few  or  no  central 
office  codes  are  left  for  assignment;  or 


(3)  An  area  code  overlay,  which 
occurs  when  a  new  area  code  is 
introduced  to  serve  the  same  geographic 
area  as  an  existing  area  code,  subject  to 
the  following  conditions: 
.  (i)  No  area  code  overlay  may  be 
implemented  unless  all  central  office 
codes  in  the  new  overlay  area  code  are 
assigned  to  those  entities  requesting 
assignment  on  a  first-come,  first-serve 
basis,  regardless  of  the  identity  of, 
technology  used  by,  or  type  of  service 
provided  by  that  entity.  No  group  of 
telecommimications  carriers  shall  be 
excluded  &t)m  assignment  of  central 
office  codes  in  the  existing  area  code,  or 
be  assigned  such  codes  only  from  the 
overlay  area  code,  based  solely  on  that 
group's  provision  of  a  specific  type  of 
telecommunications  service  or  use  of  a 
particular  technology; 

(ii)  No  area  code  overlay  may  be 
implemented  imless  there  exists,  at  the 
time  of  implementation,  mandatory  ten- 
digit  dialing  for  every  telephone  call 
within  and  between  all  area  codes  in  the 


geographic  area  covered  by  the  overlay 
area  code;  and 

(iii)  No  area  code  overlay  may  be 
implemented  unless  every 
telecommunications  carrier,  including 
CMRS  providers,  authorized  to  provide 
telephone  exchange  service,  exchange 
access,  or  paging  service  in  that  NPA  90 
days  before  introduction  of  the  new 
overlay  area  code,  is  assigned  during 
that  90  day  period  at  least  one  central 
office  code  in  the  existing  area  code. 

$52.21    [Amended] 

20.  Newly  redesignated  section  52.21 
is  amended  by  removing  paragraph  (f) 
and  redesignating  paragraphs  (g) 
through  (k)  as  paragraphs  (f)  through  (j); 
removing  (1)  and  redesignating 
paragraphs  (m)  through  (r)  as  paragraphs 
(k)  through  (p);  and  removing 
paragraphs  (s),  (t),  and  (u)  and 
redesignating  paragraph  (v]  as  paragraph 
(q). 

[FR  Doc.  96-22045  Filed  9-5-96;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Offlc«  of  ttw  Comptroller  of  the 
Curranq^ 

12CFRPaft3 

[Docket  No.  96-18] 

RIN  1SS7-A914 

FEDERAL  RESERVE  SYSTEM 

12  CFR  Parts  206  and  225 

[Ragulatlona  H  and  Y;  DockM  No.  R-0e84] 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  325 
RIN3064  Ate» 


Risk-Based  Capital  Standards 
Risk 


Market 


S:6ffic 


AQENaES:  Office  of  the  Comptroller  of 

the  CuiTen«;y,  Treasury;  Board  of 

Governors  ^f  the  Federal  Reserve 

System;  and  Federal  Deposit  Insurance 

Corporatloa. 

action:  Joiit  final  rule. 


RY:The 

!]urr»nc 


summary:  The  Office  of  the  Comptroller 
of  the  Currincy  (OCC),  the  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board),  and  the  Federal  Deposit 
Insurance  (Corporation  (FDIC) 
(coUectivel^,  Uie  Agencies)  are 
amending  flieir  respective  risk-based 
capital  standards  to  incorporate  a 
measuire  for  market  risk  to  cover  all 
positions  located  in  an  institution's 
trading  accsunt  and  foreign  exchange 
and  commodity  positions  wherever 
located.  The  final  rule  implements  an 
amendment  to  the  Basle  Capital  Accord 
that  sets  forth  a  supervisory  framework 
for  measuring  market  risk.  The  effect  of 
the  final  rule  is  that  any  bank  or  bank 
holding  company  (institution)  regulated 
by  the  OOi.  the  Board,  or  the  FDIC. 
with  significant  exposure  to  market  risk 
must  measure  that  risk  using  its  own 
internal  value-at-risk  model,  subject  to 
the  parameters  contained  in  this  final 
rule,  and  must  hold  a  commensurate 
amount  of  capital. 
DATES:  Effective  date:  January  1, 1997. 

Compliance  date:  Mandatory 
comphance  January  1, 1998. 
FOR  FURTHfR  INFORMATION  CONTACT: 

OCC:  M^igot  Schwadron,  Financial 
Analyst,  Roger  Tufts,  Senior  Economic 
Advisor,  or  Christina  Benson,  Capital 
Markets  S^edahst.  Office  of  the  Chief 
National  Bank  Examiner  (202/874- 
5070).  For  legal  issues,  Andrew 
Gutierrez,  Attorney,  or  Ron 
Shimabuk^ro,  Senior  Attorney, 


Legislative  and  Regulatory  Activities 
Division  (202/874-5090),  Office  of  the 
Comptroller  of  the  Currency,  250  E 
Street,  SW,  Washington,  D.C.  20219. 

Board:  Roger  Cole,  Deputy  Associate 
Director  (202/452-2618),  James  Houpt, 
Assistant  Director  (202A452-3358), 
Barbara  Bouchard,  Supervisory 
Financial  Analyst  (202/452-3072), 
Division  of  Baiiking  Supervision  and 
Regulation;  or  Stephanie  Martin,  Senior 
Attorney  (202/452-3198),  Legal 
Division.  For  the  Hearing  impaired  only. 
Telecommunication  Device  for  the  Deaf 
(TDD),  Dorothea  Thompson  (202/452- 
3544).  Federal  Reserve  Board,  20th  and 
C  Streets.  NW,  Washington,  D.C.  20551. 

FVIC:  WiUiam  A.  Stark.  Assistant 
Director  (202/898-6972).  Miguel 
Browne,  Deputy  Assistant  Director  (202/ 
898-6789),  Kenton  Fox,  Senior  Capital 
Markets  Specialist  (202/898-7119), 
Division  of  Supervision;  Jamey  Basham. 
Counsel  (202/898-7265),  Legal  Division. 
Federal  Deposit  Insurance  Corporation. 
550  17th  Street.  NW.  Washington.  D.C. 
20429. 

SUPPI.EMENTARY  INFORMATK3N: 

L  Background 

The  Agencies'  risk-based  capital 
standards  are  based  upon  principles 
contained  in  the  July  1988  agreement 
entitled  "International  Convergence  of 
Capital  Measurement  and  Capital 
Standards"  (Accord).  The  Accord, 
developed  by  the  Basle  Committee  on 
Banking  Supervision  (Committee)  and 
endorsed  by  the  central  bank  governors 
of  the  Group  of  Ten  (G-10)  countries.' 
provides  a  framework  for  assessing  an 
institution's  capital  adequacy  by 
weighting  its  assets  and  off-balance- 
sheet  exposures  on  the  basis  of 
coimterparty  credit  risk.  In  April  1995. 
the  Committee  issued  a  consultative 
proposal  to  amend  the  Accord  and 
require  institutions  to  measure  and  hold 
capital  to  cover  their  exposure  to  market 
risk,  specifically,  market  risk  associated 
with  foreign  exchange  and  commodity 
positions,  and  with  debt  and  equity 
positions  located  in  the  trading 
account.^ 


■  The  G-10  countriM  are  Belgium,  Canada. 
France.  Gennany,  Italy,  Japan.  Netherlands, 
Sweden,  Switzerland,  the  United  Kingdom,  and  the 
United  States.  The  Committee  is  comprisad  of 
representatives  of  the  central  beaks  and  supervisory 
authorities  from  the  G-10  countries  and 
Luxembourg.  The  Agencies  each  adopted  risk-based 
capital  standards  implementing  the  Accord  in  1989. 

2  MaAet  risk  consists  of  general  market  risk  and 
specific  risk.  General  markbt  risk  refers  to  changes 
in  the  market  value  of  on-balance-sheet  assets  and 
liabilities  and  off-balance-sheet  items  resulting  from 
broad  market  movements,  such  as  changes  in  the 
general  level  of  interest  rates,  equity  prices,  foreign 
exchange  rates,  and  commodity  prices.  Specific  risk 
refers  to  changes  in  the  market  value  of  individual 


MoHcet  Risk  Proposal 

On  July  25. 1995.  the  Agencies 
pubUshed  a  joint  proposal  to  amend 
their  respective  risk-based  capital 
standards  in  accordance  with  the 
Committee's  consultative  proposal  (60 
FR  38082)  (market  risk  proposal).  Under 
the  market  risk  proposal,  an  institution 
with  significant  trading  activity  must 
calculate  a  capital  charge  for  market  risk 
using  either  its  own  internal  risk 
measurement  model  (internal  models 
approach)  or  a  risk-weighting  process 
developed  by  the  Committee 
(standardized  approach).  The  market 
risk  proposal  requires  an  institution  to 
integrate  the  market  risk  capital  charge 
into  its  risk-based  capital  ratios  used  for 
supervisory  purposes  no  later  than  year- 
end  1997. 

The  proposed  internal  models 
approach  requires  an  institution  to 
employ  an  internal  model  to  calculate 
daily  value-at-risk  (VAR)  measures '  for 
each  of  four  risk  categories:  interest 
rates,  eqxiity  prices,  foreign  exchange 
rates,  and  commodity  prices,  including 
related  options  in  each  category.  For 
regulatory  capital  purposes,  the  market 
risk  proposal  requires  an  institution  to 
calibrate  VAR  measures  to  a  ten-day 
movement  in  rates  and  prices  and  a  99 
percent  confidence  level.  An  institution 
must  base  its  VAR  measures  upon  rates 
and  prices  observed  over  a  period  of  at 
least  one  year.  In  deriving  the  overall 
VAR  measure,  an  institution  could  take 
into  accoimt  historical  correlations 
within  a  risk  category  (e.g..  between 
interest  rates),  but  not  across  risk 
categories  (e.g..  not  between  interest 
rates  and  equity  prices);  in  other  words, 
the  overall  VAR  measure  equals  the  svmi 
of  the  VAR  measures  for  each  risk 
category.  An  institution's  capital  charge 
for  general  market  risk  equals  the  greater 
of  (1)  the  previous  day's  overall  VAR  . 
measure,  or  (2)  the  average  of  the 
preceding  60  days'  overall  VAR 
measures  multipUed  by  a  factor  of  three 
(the  multiphcation  factor).  Moreover, 
the  market  risk  proposal  requires  an 
institution  to  hold  additional  capital  for 
specific  risk  associated  with  debt  and 
equity  positions  in  the  trading  account 
to  the  extent  that  its  internal  model  does 
not  incorporate  that  risk. 

Under  the  market  risk  proposal,  an 
institution's  supervisor  evaluates  its 
internal  modeling  and  risk  management 
process  to  ensure  that  the  institution  is. 


positions  due  to  bctors  other  than  broad  market 
movements  and  includes  such  risks  as  the  credit 
risk  of  an  instrument's  issuer. 

'The  VAR  measure  represents  an  estimate  of  the 
amount  by  which  an  institution's  positions  in  a  risk 
category  could  decline  due  to  general  market 
movements  during  a  given  holding  period, 
measured  with  a  specified  confidence  leveL 
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in  fact,  using  its  internal  model  for  risk 
management  purposes,  that  the 
calculation  of  VAR  for  capital  purposes 
conforms  with  the  specified  quantitative 
criteria,  and  that  the  risk  management 
process  meets  certain  qualitative 
criteria,  such  as  requiring  independent 
model  validations  ♦  and  having  an 
independent  risk  management  imit.  The 
market  risk  proposal  allows  an 
institution's  supervisor  to  increase  its 
multiplication  factor  (which  applies  to 
the  60-day  VAR  average)  if  backtesting 
results  suggest  problems  with  the 
institution's  internal  model  or  risk 
management  process. 

The  standardized  approach,  the 
market  risk  proposal's  alternative  to  the 
internal  models  approach,  requires  an 
institution  to  apply  certain  uniform 
techniques  to  calculate  a  capital  charge 
for  the  general  market  risk  of  positions 
in  the  four  risk  categories,  as  well  as  for 
the  specific  risk  of  debt  and  equity 
positions  located  in  the  trading  account. 
The  total  capital  charge  is  the  sum  of  the 
capital  charges  for  eadb  risk  category. 

An  institution  supports  its  mancet  risk 
capital  charges  using  a  combination  of 
Tier  1  and  Tier  2  capital  instruments  (as 
defined  in  the  credit  risk-based  capital 
standards),  as  well  as  a  proposed  new 
type  of  capital  (Tier  3).  Generally,  Tier 
3  capital  consists  of  short-term 
subordinated  debt  subject  to  certain 
criteria,  including  a  lock-in  provision 
that  prevents  the  issuer  from  repaying 
the  debt  even  at  maturity  if  the  issuer's 
risk-based  capital  ratio  is  less  than  8.0 
percent  following  the  payment. 

In  December  1995,  tne  G-10 
Governors  endorsed  a  final  amendment 
to  the  Accord  adopting,  with  some 
modification,  the  Committee's  market 
risk  consultative  proposal.  At  that  same 
time,  the  Committee  issued  supervisory 
guidance  specifying  the  effect  of 
backtesting  results  on  an  institution's 
multipUcation  factor. 

Backtesting  Proposal 

On  March  7, 1996,  the  Agencies 
published  for  public  comment  a  joint 
proposal  on  backtesting  (61  PR  9114) 
(backtesting  proposal)  3iat  reflected  the 
Committee's  backtesting  guidance.  The 
backtesting  proposal  requires  an 
institution  to  compare  its  daily  net 
profits  and  losses  for  the  most  recent 
250  business  days  to  the  corresponding 
daily  VAR  measures  generated  for 


*The  proposed  qualitative  criteria  identify 
backtesting  and  stress  testing  as  two  model 
validation  techniques.  Backtests  provide 
information  about  the  accuracy  of  an  internal  model 
by  comparing  an  institution's  daily  VAR  measures 
to  its  corresponding  daily  trading  profits  and  losses. 
Stress  tests  provide  information  about  the  impact  of 
adverse  market  events  on  an  institution's  positions. 


internal  risk  management  piuposes, 
using  a  99  percent  confidence  level  and 
a  one-day  period  of  rate  and  price 
movement.  Each  day  for  which  a  net 
trading  loss  exceeds  the  corresponding 
VAR  measure  is  counted  as  an 
exception.  An  institution  with  five  or 
more  exceptions  is  presiuned  to  have  an 
inaccurate  internal  model  and  must 
increase  its  multiplication  factor  from 
three  up  to  a  maximum  of  foiu', 
depending  on  the  number  of  exceptions. 
The  backtesting  pro{>osal  requires  an 
institution  to  begin  backtesting  one  year 
after  it  begins  to  calculate  market  risk. 
capital  charges.  The  delayed  effective 
date  for  backtesting  provides  an 
institution  with  sufficient  time  to 
accumulate  the  required  data  for  250 
business  days. 

n.  Comment  Summary 

Market  Risk  Proposal 

Together,  the  Agencies  received  33 
public  comments  on  the  market  risk 
proposal.  Commenters  strongly 
supported  the  proposed  internal  models 
approach.'  Most  commenters  believed 
that  approach  provides  greater  accuracy 
in  measiuing  market  risk  than  the 
standardized  approach  and  creates 
incentives  for  institutions  to  continue 
improving  their  risk  modeling  and 
management  techniques.  Nevertheless, 
most  commenters  stated  that  the 
proposed  modeling  constraints  were 
unnecessarily  rigid  and,  especially 
when  combined  with  the  multipUcation 
factor  of  three,  result  in  excessive 
capital  charges.  The  following 
discussion  summarizes  the  responses  to 
the  Agencies'  specific  questions  about 
the  proposal. 

General  Topics 

The  Agencies  asked  commenters 
about  the  proposed  criteria  for 
determining  which  institutions  must 
calculate  capital  charges  for  market  risk. 
As  proposed,  the  rule  applied  to:  (1) 
Any  institution  with  total  assets 
exceeding  $5  bilfion  and  either  trading 
activity  totaling  at  least  3  percent  of 
total  assets  or  the  notional  amount  of 
trading  accoimt  derivative  contracts  in 
excess  of  $5  biUion;  and  (2)  any 
institution  with  total  assets  of  $5  billion 
or  less  and  trading  activity  representing 
at  least  10  percent  of  total  assets. 
Conunenters  generally  agreed  that  an 
institution  with  significant  exposure  to 
market  risk  should  hold  capital  against 
that  exposure.  However,  some  believed 
it  inappropriate  to  use  the  notional 
amotmt  of  trading  account  derivative 


contracts  as  a  criterion.  Further,  some 
objected  to  different  criteria  for 
institutions  of  different  asset  size. 

The  Agencies  asked  about  the  burden 
associated  with  applying  the  market  risk 
measure  to  both  banks  and  bank  holding 
companies  and,  with  regard  to  bank 
holding  companies,  the  biirden 
associated  with  applying  the  measure 
both  with  and  without  Section  20 
subsidiaries.  The  Agencies  received 
mixed  conunents  on  the  bank  and  bank 
holding  company  issue.  Some  t>eheved 
the  measiue  should  apply  only  at  the 
bank  holding  company  level,  pointing 
out  that  market  risk,  usually  is  managed 
on  a  consohdated  basis  at  the  bank 
holding  company  level.  Some  fevered 
applying  the  measure  at  the  bank  level. 
Others  beUeved  that  an  institution 
should  have  a  choice,  depending  on 
how  it  manages  risk.  Most  commenters 
discussing  the  Section  20  subsidiary 
issue  supported  applying  the  rule  on  a 
fully  consohdated  basis  (i.e.,  including 
Section  20  subsidiaries). 

The  Agencies  also  asked  whether  to 
allow  an  institution  to  choose  either  the 
standardized  or  internal  models 
approaches,  whether  to  allow  an 
institution  to  combine  the  two 
approaches  for  different  risk  categories, 
and  whether  the  two  approaches  result 
in  similar  capital  charges.  While  some 
commenters  supported  the  flexibility  of 
choosing  between  the  internal  models 
and  standardized  approaches,  those 
commenters  who  anticipated  that  they 
would  be  subject  to  the  market  risk 
capital  requirements  indicated  that  they 
intend  to  use  only  the  internal  models 
approach.  Other  commenters  thought 
that  a  choice  of  approaches  could  be 
useful  in  certain  situations,  for  example, 
when  an  institution  suddenly  meets  the 
applicabihty  criteria  but  does  not  have 
a  completely  developed  internal  model. 
Several  commenters  expressed  concerns 
about  the  accuracy  of  the  standardized 
approach  and  urged  its  elimination.  The 
few  commenters  that  addressed  the 
question  about  combining  the  two 
approaches  supported  the  flexibility 
that  this  could  provide.  A  few 
commenters  stated  that  capital  charges 
would  be  higher  under  the  internal 
models  approach  than  imder  the 
standardized  approach.' 


'  Early  versions  of  the  Basle  Committee's  market 
risk  amendment  did  not  allow  for  the  use  of 
internal  models  to  determine  capital  charges. 


'The  summary  does  not  include  comments  on 
particular  issues  that  might  arise  in  applying  the 
standardized  approach  (other  than  comments  on 
sp>ecific  risk)  because,  as  discussed  below,  the 
Agencies  have  decided  not  to  adopt  the 
standardized  approach  in  the  final  rule.  Public 
comments  are  available  from  the  Board's  and  OCX's 
Freedom  of  Information  Office  and  the  FDIC's 
Reading  Room. 


■  .  I  -        I     -- 
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The  Intembl  Models  Approach 

The  maiket  risk  proposal  imposed 
several  quantitative  standards  on  VAR 
measures  vsed  for  regulatory  capital 
purposes.  The  Agencies  asked  about  the 
potential  l^uiden  associated  with  these 
standards  and  whether  the  resulting 
capital  charge  sufficiently  covered 
market  risk.  Commenters 
overwhelnungly  responded  that  the 
proposed  modeling  constraints. were 
unnecessarily  rigid  and  would  result  in 
an  excessive  capital  charge.  Many 
cxtnunenters  suggested  the  Agencies 
allow  an  institution  to  use  the  same 
internal  modeling  parameters  for 
regulatory  capital  purposes  as  for 
internal  risk  management. 

Modeling  Constraints.  With  regard  to 
the  proposed  modeling  constraints,  a 
few  commenters  supported  basing 
capital  charges  on  a  ten-day  period  of 
rate  and  price  movements.  Others 
indicated  that  the  period  was  too  long, 
with  most  suggesting  a  one-day  period. 
Some  commenters  objected  to  any 
specified  period.  Several  commenters 
opposed  tie  proposed  99  percent 
confidence  level,  noting  that  many 
institutioiK  use  lower  confidence  levels. 
Others  supported  the  proposed  level 
and  still  others  suggested  that  regulators 
should  not  specify  a  confidence  level. 

Many  commenters  strongly  asserted 
that  the  proposed  multipUcation  factor 
of  three  w^  too  high  and  suggested, 
instead,  a  tninimimi  factor  of  one.  Most 
of  these  commenters  believed  that  the 
proposal  did  not  adequately  explain  the 
rationale  for  a  multipUcation  factor 
greater  th^  one.  Several  asked  for 
clarification  about  how  the  Agencies 
vfill  measure  a  model's  accuracy  and 
adjust  an  Institution's  multiplication 
factor.  Thiy  advocated  objective,  well- 
defined  criteria  to  ensure  that  the 
Agencies  apply  the  rules  consistently. 

Comme|iters  strongly  opposed  the 
proposal'^  requirement  that  an 
institution  aggregate  VAR  measures  by 
simple  slunmation  across  the  risk 
categories,  They  asserted  that  ignoring 
the  effectsi  of  cross  correlation  among 
risk  categories  overstates  exposure  and 
imderstates  the  merits  of  diversified 
portfolios. 

The  Agencies  asked  whether  to 
require  ani  institution  to  calculate  VARs 
using  two  observation  periods. 
Specifically,  the  Agencies  asked  about 
the  tradecjff  between  enhanced 
prudential  coverage  and  additional 
burden  associated  with  requiring  an 
institution  to  make  two  VAR  measures, 
one  basedj  on  a  short  observation  period 
and  one  based  on  a  longer  (over  one 
year)  period.  Most  commenters  believed 
dual  observation  periods  would  result 


in  unnecessary  costs  and  operational 
burden.  Commenters  had  varying 
opinions  about  the  optimal  length  of 
time  for  an  observation  period.  Some 
commenters  suggested  that  the  Agencies 
allow  an  institution  to  choose  an 
appropriate  observation  period. 

BacKtesting.  The  Agencies  asked  for 
comments  about  the  potential  burden 
associated  with  backtesting  to  evaluate 
the  accuracy  of  an  institution's  internal 
model.  Commenters  generally  viewed 
backtesting  as  a  useful  tool  for  model 
validation  purposes.  Most  believed  that 
backtesting  should  compare  an 
institution's  VAR  calculated  for  internal 
risk  management  purposes  (rather  than 
for  regidatory  capital  purposes)  with 
actual  profits  and  losses.  A  few 
commenters,  noting  the  developing 
nature  of  backtesting  generally,  urged 
regulators  not  to  prescribe  specific 
regulations,  guidelines,  or 
methodologies  for  backtesting. 

The  Agencies  also  asked  for  comment 
about  the  types  of  stress  tests 
institutions  should  perform  as  part  of 
their  internal  risk  management  process. 
Several  commenters  recognized 
generally  the  importance  of  stress 
testing.  These  and  other  conmienters 
responded  that  the  Agencies  should 
allow  an  institution  to  choose  its 
methodology.  Other  commenters 
questioned  whether  a  stress  testing 
reouirement  was  necessary. 

Specific  Risk.  The  Agencies  noted  that 
the  internal  models  approach  requires 
an  institution  to  add  a  specific  risk 
capital  charge  calculated  using  the 
standardized  approach  if  its  internal 
model  does  not  adequately  capture 
specific  risk,  and  asked  what  modeling 
techniques  the  Agencies  should 
consider  when  evaluating  an 
institution's  model  for  specific  risk. 
While  commenters  generally  agreed  that 
an  institution  should  integrate  specific 
risk  into  its  internal  model,  several 
objected  to  using  capital  charges 
calculated  imder  the  standardized 
approach  as  the  benchmark  for  specific 
risk  under  the  internal  models 
approach.  A  few  commenters  asked  for 
cl^fication  about  what  constitutes 
sufficient  integration  of  specific  risk 
into  a  model  to  avoid  the  add-on  capital 
charge.  Some  commenters  noted  that 
internal  models  that  incorporate  specific 
risk  elements  are  still  in  the 
development  stage,  and  stated  that  the 
Agencies  should  not  include  a  specific 
risk  requirement  in  the  internal  models 
approach. 

The  Agencies  asked  whether  they 
should  specifically  define  the  term 
"liquid  and  well-diversified,"  as 
applied  to  specific  risk  in  equities, 
entitling  an  institution  to  a  lower  capital 


charge  under  the  standardized 
approach.  Conmienters  differed  as  to  the 
appropriate  degree  of  specificity.  Some 
preferred  a  qualitative  definition,  as 
proposed,  and  others  supported  a  more 
explicit  and  objective  definition. 

Other  Issues 

Some  commenters  raised  issues  not 
directly  addressed  in  the  Agencies' 
specific  questions  on  the  market  risk 
proposal.  One  commenter  suggested  that 
an  institution  could  determine 
internally  whether  to  classify  a  debt 
instrument  as  qualifying  or  non- 
qualifying for  purposes  of  determining 
the  applicable  specific  risk  weight  fector 
(qualifying  instruments  receive  a  lower 
specific  risk  charge  than  non-qualifying 
instruments).  Another  commenter 
recommended  a  zero  percent  specific 
risk  charge  for  debt  instruments  issued 
by  local  and  regional  governments. 
Another  recommended  a  zero  percent 
specific  risk  charge  for  instrvunents 
tracking  an  equity  index. 

Several  commenters  said  that  the 
proposed  qiialitative  standards  for  an 
institution's  risk  management  system 
were  reasonable.  One  institution  noted 
the  qualitative  standards  provided  a 
comprehensive  set  of  guidelines.  Some 
commenters  questioned  the 
marketability  of  short-term  subordinated 
debt  included  as  Tier  3  capital.  A  few 
commenters  discussed  the  relationship 
between  market  risk  and  credit  risk, 
with  some  argiiing  that  when 
aggregating  capital  charges  for  credit 
and  market  risk  the  Agencies  should 
permit  an  institution  to  recognize 
correlations  between  the  two  types  of 
risk. 

Backtesting  Proposal 

Together,  the  Agencies  received  17 
public  comments  on  the  backtesting 
proposal.  Commenters  to  that  proposal 
generally  supported  backtesting  as  a 
useful  component  of  risk  management. 
Several  expressed  concern  that  the 
proposal  was  unnecessarily  rigid,  noting 
that  backtesting  techniques  are  evolving, 
and  suggested  that  the  Agencies 
reexamine  backtesting  prior  to 
implementation  of  the  final  rule.  A  few 
commenters  questioned  linking 
backtesting  results  to  capital 
reqtiirements.  Some  commenters 
expressed  the  view  that  the  Agencies  . 
should  take  into  account  the  severity  of 
an  exception,  not  just  the  number  of 
exceptions.  Other  commenters  believed 
that  the  Agencies  should  base  capital 
requirements  on  an  overall  evaluation  of 
an  institution's  risk  management 
process  and  not  merely  on  the  number 
of  exceptions.  A  few  commenters 
suggested  that  the  Agencies  retain  the 
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flexibility  to  adjust  the  inultiplication 
factor  below  three  if  an  institution's 
model  exhibits  superior  performance. 

Among  other  specific  questions,  the 
Agencies  asked  about  the  merits  and 
problems  associated  with  backtesting 
hypothetical  trading  outcomes  (profits 
and  losses)  versus  backtesting  acAial 
trading  outcomes.''  Almost  all 
commenters  supported  using  actual 
trading  outcomes  for  backtesting 
purposes  rather  than  hypothetical 
outcomes.  One  coounenter  supported 
giving  an  institution  the  option  of  what 
type  of  outcomes  it  will  backtest. 
Commenters  who  supported  using 
actual  trading  outcomes  beUeved  that 
these  results  appropriately  included 
such  factors  as  gains  and  losses  from 
trading  activity,  fee  income,  net  interest 
income,  and  management  responses  to 
changing  portfolio  conditions. 
Commenters  who  objected  to  using 
hypothetical  results  noted  that  costs 
associated  writh  creating  and  operating  a 
system  for  determining  hjrpothetical 
restilts  were  significant.  Other 
commenters  discussed  the  potential 
btuden  of  requiring  an  institution  to 
calculate  daily  profits  and  losses  with 
an  imreasonable  degree  of  exactness. 
They  noted  that  global  VARs  are 
calculated  by  simulating  changes  in  all 
market  factors  and  calciilating  resulting 
changes  in  portfolio  values.  'Hiey 
suggested  letting  an  institution  estimate 
daily  profit  and  losses  using  a 
consistent,  reasonable  methodology. 

The  Agencies  asked  for  comment  on 
what  tjrpes  of  events  or  regime  shifts 
(i.e.,  dramatic  changes  in  market 
conditions  that  result  in  numerous 
exceptions  in  a  short  period  of  time  for 
the  same  reason)  might  generate 
exceptions  that  do  not  warrant  an 
increase  in  an  institution's 
multiphcation  factor.  Several 
commenters  asserted  that  the  Agencies 
should  not  hst  the  types  of  regime  shifts 
in  advance.  Two  commenters  suggested 
that  the  Agencies  should  treat  any 
market-wide  or  asset-class  event 
affecting  a  large  niunber  of  institutions 
as  a  regime  shift.  Commenters  suggested 
the  following  examples  of  regime  shifts: 
sudden  abnormal  changes  in  interest  or 
exchange  rates,  major  political  events, 
and  natural  disasters.  Some  commenters 
suggested  that  the  Agencies  should  take 
into  account  an  institution's  reaction  to 
unanticipated  trading  results,  such  as 


^  Generally,  hypothetical  outcomes  ara  trading 
outcomes  that  would  result  if  the  trading  position 
as  of  the  end  of  one  business  day  went  unchanged 
during  the  next  business  day.  Hypothetical 
outcomes  difier  from  actual  outcomes  because  of 
the  efiiBCts  of  such  items  as  changes  in  portfolio 
composition  over  the  holding  period,  f^  inconie, 
commissions,  and  income  bisn  trading. 


how  it  adapts  its  internal  model  to  take 
into  account  changed  conditions.  A  few 
commenters  stated  the  Agencies  shotild 
not  penahze  an  institution  for 
exceptions  after  it  adjusts  its  model. 

The  Agencies  asked  about  the 
proposed  sample  size  of  250 
independent  observations.  While 
several  conunenters  on  this  question 
responded  that  the  proposed  sample 
size  was  appropriate,  some  believed  that 
an  institution  should  have  flexibility  to 
increase  or  decrease  the  sample  size.  A 
few  commenters  asserted  that  all 
institutions  should  use  the  same  sample 
size. 

Finally,  the  Agencies  asked  whether 
to  require  an  institution  to  backtest 
against  its  VAR  measures  generated  for 
internal  risk  management  ptuposes,  or 
against  VAR  measures  calctilated  for 
market  risk  capital  requirements.  Most 
conunenters  supported  the  former 
approach. 

m.  Final  Rule 

The  Agencies  believe  it  is  important 
for  an  institution  with  significant 
market  risk  to  measure  its  exposure  and 
hold  commensurate  amounts  of  capital. 
The  Agencies  support  the  market  risk 
amendment  to  the  Accord  and  are  now 
issuing  uniform  market  risk  standards 
that  will  implement  that  amendment  for 
institutions  regulated  by  the  Agencies. 
The  final  rule  incorporates  a  measure 
for  exposure  to  market  risk  into  the 
Agencies'  credit  risk-based  capital 
standards.  By  January  1, 1998,  an 
institution  that  meets  the  applicabiUty 
criteria  must  tise  its  internal  model  to 
measure  its  exposure  to  market  risk  and 
hold  capital  in  support  of  that  exposure. 
The  Agencies  conciu  with  conunenters 
that  an  institution  with  significant 
exposure  to  market  risk  can  most 
accurately  measiu^  that  risk  using 
detailed  information  available  to  the 
institution  about  its  particular  portfolio 
processed  by  its  own  risk  measurement 
model.  The  final  rule  does  not  include 
the  proposed  standardized  approach  for 
measuring  general  market  risk.  The  final 
rule  does  retain,  however,  the 
standardized  approach  methodologies 
for  determining  capital  charges  for 
specific  risk,  which  an  institution  must 
use  as  the  basis  for  its  specific  risk 
charge  for  debt  and  equity  positions  in 
its  trading  account. 

The  final  rule  supplements  the 
existing  credit  risk-based  capital 
standards  by  requiring  an  affected 
institution  to  adjust  its  risk-based 
capital  ratio  to  reflect  market  risk. 
Specifically,  an  institution  must  adjtist 
its  risk-based  capital  ratio  to  take  into 
account  the  general  market  risk  of  all 
positions  located  in  its  trading  accoimt 


and  of  foreign  exchange  and  commodity 
positions,  wherever  located. 
Additionally,  the  institution  must 
account  for  the  specific  risk  of  debt  and 
equity  positions  located  in  its  trading 
account.  The  positions  covered  by  this 
final  rule  (except  for  foreign  exchange 
positions  outside  the  trading  accoimt 
and  over-the-counter  (OTC)  derivatives) 
are  excluded  from  the  credit  risk  capital 
chaige.  Foreign  exchange  positions 
outside  the  trading  account  and  OTC 
derivatives  are  subject  to  the  market  risk 
capital  charge,  as  well  as  the  credit  risk 
capital  charge. 

Thus,  the  minimum  capital  chaige  for 
an  institution  that  meets  the 
applicability  criteria  is  its  credit  risk 
capital  chaige  as  calculated  under  the 
Agencies'  credit  risk-based  capital 
standards  (excluding  the  positir  as 
previously  noted)  plus  its  measi  je  for 
market  risk  as  calculated  under  this 
final  rule.  The  institution's  risk-based 
capital  ratio  actuated  for  market  risk  is 
its  risk-based  capital  ratio  for  purposes 
of  prompt  corrective  action  and  other 
statutory  and  regulatory  purposes. 

Subject  to  supervisory  approval  that 
its  internal  model  and  risk  management 
processes  meet  the  final  rule's 
regulatory  criteria,  an  institution  may 
choose  to  comply  with  the  final  rule  as 
early  as  January  1, 1997.  Any  institution 
that  volimtarily  complies  with  the  final 
rule  prior  to  January  1,  1998,  must 
comply  with  all  of  its  provisions,  except 
for  the  backtesting  provisions,  which 
apply  one  year  after  the  institution 
begins  to  comply  vtrith  the  other 
provisions  of  the  final  rule. 

Institutions  Subject  to  the  Final  Rule 
(Section  1(b)) 

The  Agencies  agree  with  commentera 
that  all  institutions  with  significant 
market  risk,  regardless  of  size,  should 
measure  their  exposure  and  hold 
appropriate  levels  of  capital.  Thus,  the 
Agencies  have  revised  the  applicability 
criteria  to  eliminate  the  differential 
criteria  based  on  total  asset  size.  The 
Agencies  beUeve  that  the  capital 
requirements  are  appropriate  both  for  an 
institution  whose  trading  activity  is 
large  relative  to  its  total  assets,  and  for 
an  institution  with  a  substantial  volume 
of  trading  activity. 

The  final  rule  applies  to  any  bank  or 
bank  holding  company  whose  trading 
activity  equals  10  percent  or  more  of  its 
total  assets,  or  whose  trading  activity 
equals  $1  bilUon  or  more.*  For  purposes 


*The  Federal  Reserve  agrees  with  commentan 
that  since  market  risk  usually  is  managed  on  a 
consolidated  basis  at  the  bank  holding  company 
level,  market  risk  should  be  measured  at  that  level 
for  risk-based  capital  purposes.  Thus,  the  final  rule 
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of  these  criteria,  an  institution's  trading 
activity  is  defined  as  the  sum  of  its 
trading  assets  and  trading  liabilities  as 
reported  in  its  most  recent  Consolidated 
Report  of  Condition  and  Income  (Call 
Report)  for  a  bank,  or  its  most  recent  Y- 
9C  Report  fbr  a  bank  holding  company. 
Total  assets  means  quarter-end  total 
assets  as  mpst  recently  reported  by  the 
institution,  i 

In  addition,  on  a  case-by-case  basis, 
an  Agency  may  require  an  institution 
that  does  not  meet  the  applicability 
criteria  to  comply  with  the  final  rule  if 
the  Agency  deems  it  necessary  for  safety 
and  soundness  purposes,  or  may 
exclude  an  institution  that  meets  the 
applicabililty  critraia.  For  example,  an 
Agency  may  require  an  institution  with 
trading  activity  less  than  $1  billion  and 
less  tluui  10  percent  of  total  assets,  but 
with  significant  foreign  exchange 
exposure  outside  of  its  trading  account 
to  comply  with  the  provisions  of  the 
final  rule.  On  the  other  hand,  an  Agency 
may  exempit  an  institution  with  trading 
activity  that  exceeds  10  percent  of  its 
total  assets  as  a  resvilt  of  accounting, 
operational,  or  similar  considerations, 
provided  this  does  not  raise  safety  and 
soundness  concerns. 

An  institution  that  does  not  meet  the 
applicability  criteria  may,  subject  to 
supervisory  approval,  comply 
voluntarily  with  the  market  risk  rule, 
but  only  if  It  complies  with  all  of  the 
final  rule's  provisions  (e.g.,  the 
backtesting  requirements,  after 
accumulatitig  sufficient  trading 
outcomes). 

Covered  P(teitions  (Section  2(a)) 

An  institjution  subject  to  the  final  rule 
must  hold  t:apital  to  support  its 
exposure  to  general  market  risk  arising 
from  fluctuations  in  interest  rates, 
equity  prices,  foreign  exchange  rates, 
and  commodity  prices  and  its  exposure 
to  specific  tisk  associated  with  certain 
debt  and  equity  positions.  Covered 
positions  include  all  positions  in  an 
institution's  trading  account  and  foreign 
exchange  and  commodity  positions 
throughout  the  institution  (whether  or 
not  in  the  trading  account). 

For  market  risk  capital  purposes,  an 
institution's  trading  account  is  defined 
in  the  instructions  to  the  Call  Report. 
For  example,  the  trading  account 
includes  on-  and  off-balance-sheet 
positions  iii  financial  instruments 


appliM  to  bank  holding  comp>anies  on  a  fully 
consolidated  basis.  In  addition,  because  the  Accord 
applies  to  intamationally  active  banks,  the  final 
rule  applies  to  consolidated  banks.  The  Agencies 
may  monitor  the  market  risk  exposure  of 
institutions  on  a  non-consolidated  basis  to  ensure 
that  significaat  imbalances  within  an  otganization 
do  not  avoid  |upervision. 


acquired  with  the  intent  to  resell  in 
Older  to  profit  from  short-term  price  or 
rate  movements  (or  other  price  or  rate 
variations).  An  institution  may  include 
in  its  measure  for  general  market  risk 
certain  non-trading  accoimt  instruments 
that  it  deliberately  uses  to  hedge  trading 
positions.  Those  instnunents  are  not 
subject  to  a  specific  risk  capital  charge, 
but  instead,  remain  subject  to  the  credit 
risk  capital  requirements.  An  institution 
may  not  include  items  in,  or  exclude 
items  from,  its  trading  accoimt  to 
manipulate  associated  capital  charges. 
All  positions  included  in  the  trading 
account  must  be  marked  to  market  and 
reflected  in  an  institution's  earnings 
statement. 

The  market  risk  capital  charge  applies 
to  all  of  an  institution's  foreign 
exchange  and  commodities  positions. 
An  institution's  foreign  exchange 
positions  include,  for  each  currency, 
such  items  as  its  net  spot  position 
(including  ordinary  assets  and  liabilities 
denominated  in  a  foreign  currency), 
forward  positions,  guarantees  that  are 
certain  to  be  called  and  likely  to  be 
unrecoverable,  and  any  other  items  that 
react  primarily  to  changes  in  exchange 
rates.  An  institution  may,  subject  to 
supervisory  approval,  exclude  from  the 
market  risk  measure  any  structural 
positions  in  foreign  currencies.  For  this 
purpose,  structural  positions  include 
transactions  designed  to  hedge  an 
institution's  capital  ratios  against  the 
effect  of  adverse  exchange  rate 
movements  on  (1)  subordinated  debt, 
equity,  or  minority  interests  in 
consolidated  subsidiaries  and  capital 
assigned  to  foreign  branches  that  are 
denominated  in  foreign  currencies,  and 
(2)  any  positions  related  to 
unconsoUdated  subsidiaries  and  other 
items  that  are  deducted  from  an 
institution's  capital  when  calculating  its 
capital  base.  An  institution's  commodity 
positions  include  all  positions  that  react 
primarily  to  changes  in  commodity 
prices. 

Adjustment  to  the  Risk-Based  Capital 
Ratio  Calculation  (Section  3) 

An  institution  subject  to  the  final  rule 
must  measure  its  market  risk  and  hold 
capital  on  a  daily  basis  to  maintain  an 
overall  ipinjiniiTn  8.0  percent  ratio  of 
total  qualifying  capital  to  risk-weighted 
assets  adjusted  for  market  risk. 

Risk-Based  Capital  Ratio  Denominator 
(Section  3(a)) 

An  institution's  risk-based  capital 
ratio  denominator  equals  its  adjusted 
risk-weighted  assets  plus  its  market  risk 
equivalent  assets.  Adjusted  risk- 
weighted  assets  are  risk-weighted  assets, 
as  determined  imder  the  credit  risk- 


based  capital  standards,  less  the  risk- 
weighted  amoimts  of  all  covered 
positions  other  than  foreign  exchange 
positions  outside  the  trading  account 
and  OTC  derivatives.  Covered  positions 
(except  for  foreign  exchange  positions 
outside  the  trading  accoimt  and  OTC 
derivatives)  are  no  longer  subject  to  a 
credit  risk  capital  charge.  An 
institution's  market  risk  eqiuvalent 
assets  equals  the  measure  for  market 
risk,  as  determined  under  this  final  rule, 
multiplied  by  12.5  (the  reciprocal  of  the 
TniniTnum  8.0  percent  capital  ratio). 

Measure  for  Market  Risk  (Section 

3(a)(2)) 

The  meastue  for  market  risk  consists 
of  an  institution's  VAR-based  capital 
charge  plus  an  add-on  capital  charge  for 
specific  risk.»  The  VAR-based  capital 
charge  is  the  larger  of  either  (1)  the 
average  VAR  measure  for  the  last  60 
business  days,  calculated  imder  the 
regulatory  criteria  and  increased  by  a 
multiplication  factor  of  between  three 
and  four;  or  (2)  the  previous  day's  VAR, 
calculated  imder  the  regulatory  criteria 
but  without  the  multiplication  factor. 
An  institution's  multiplication  factor  is 
three  unless  its  backtesting  results 
indicate  that  a  higher  factor  is 
appropriate  or  unless  the  institution's 
supervisor  determines  that  another 
action  is  appropriate. 

The  Agencies  believe  this 
comparative  approach  will  result  in  an 
institution  holding  capital  sufficient  to 
cover  peak  levels  of  market  volatility. 
While  the  Agencies  acknowledge  some 
commenters'  concerns  that  a 
multiplication  factor  of  three  (or  higher) 
imposes  excessive  capital  charges,  the 
Agencies  believe  that  adjustments  in  the 
final  rule  to  the  internal  models 
approach  (e.g.,  requiring  only  a  single 
observation  period  and  recognizing 
cross  correlations  among  risk  categories) 
result  in  capital  charges  that  are 
appropriate,  given  existing  industry 
practices.  As  institutions  implement  the 
final  rule,  the  Agencies  will  monitor 
resulting  capital  charges,  will  continue 
to  evaluate  the  appropriateness  of  the 
multiplication  factor,  and  may  consider 
further  refinements  or  adjustments  to 
the  final  rule. 


"The  final  rule  also  provides  that,  on  a  case-by- 
case  basis,  an  Agency  may  permit  an  institution  to 
measure  de  minimis  exposures  to  market  risk  using 
other  techniques,  provided  the  exposure  is  truly  de 
minimis,  the  associated  risk  is  adequately 
measured,  and  integration  of  the  exposure  into  the 
institution's  internal  model  would  impose  an 
uimecassary  regulatory  btirden. 
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Risk-Based  Capital  Ratio  Numerator 
(Section  3(b)) 

An  institution's  risk-based  capital 
ratio  numerator  consists  of  a 
combination  of  core  (Tier  1)  capital, 
supplemental  (Tier  2)  capital^"  and  a 
third  tier  of  capital  (Tier  3),  which 
consists  of  short-term  subordinated  debt 
that  meets  certain  conditions. 
Specifically,  Tier  3  capital  must  have  an 
original  maturity  of  at  least  two  years; 
it  must  be  imsecured  and  fully  paid  up; 
it  must  be  subject  to  a  lock-in  clause 
that  prevents  the  issuer  from  repaying 
the  debt  even  at  maturity  if  the  issuer's 
capital  ratio  is,  or  with  repayment 
would  become,  less  than  the  minimum 
8.0  percent  risk-based  capital  ratio;  it 
must  not  be  redeemable  before  maturity 
without  the  prior  approval  of  the 
institution's  supervisor;  and  it  must  not 
contain  or  be  covered  by  any  covenants, 
terms,  or  restrictions  that  may  be 
inconsistent  with  safe  and  sound 
banking  practices.  An  institution  may 
use  Tier  3  capital  only  to  meet  market 
risk  capital  requirements. 

To  determine  its  risk-based  capital 
ratio  numerator,  an  institution  should 
first  allocate  Tier  1  and  Tier  2  capital 
equal  to  8.0  percent  of  its  risk- weighted 
assets  (adjusted  for  the  positions  that  are 
no  longer  subject  to  the  credit  risk 
rules).  Next,  the  institution  should 
allocate  Tier  1,  Tier  2,  and  Tier  3  capital 
to  support  its  measure  for  market  risk. 
The  risk-based  capital  ratio  numerator 
(i.e.,  total  qualifying  capital),  is  the  siun 
of  Tier  1  capital  (whether  or  not 
allocated  for  credit  risk  or  market  risk). 
Tier  2  capital  (whether  or  not  allocated 
for  credit  risk  or  market  risk  and  subject 
to  certain  limits),  and  Tier  3  capital 
(allocated  for  market  risk  and  subject  to 
certain  limits). 

The  Agencies  continue  to  believe  that 
Tier  1  capital  should  constitute  a 
substantial  proportion  of  an  institution's 
total  capital.  Thus,  the  final  rule 
includes  the  existing  credit  risk-based 
capital  constraints  that  at  least  50 
percent  of  an  institution's  total 
qualifying  capital  must  be  Tier  1  capital, 
and  that  term  subordinated  debt  (and 
intermediate-term  preferred  stock  and 
related  siu-plus)  may  not  exceed  50 
fwrcent  of  Tier  1  capital.  In  addition,  the 
sum  of  Tier  2  and  Tier  3  capital 


<°Tier  1  and  Tier  2  capital  components  are 
discussed  in  the  Agencies'  credit  rislc  capital 
standards.  Generally,  Tier  1  includes  conunon 
stockholder's  equity,  noncumulative  perpetual 
preferred  stock,  and  minority  equity  interests  in 
consolidated  subsidiaries,  less  goodwill  and  other 
deductions.  Bank  holding  companies  may  include 
certain  amounts  of  cumulative  perpetual  preferred 
stock  in  Tier  1.  Tier  2  includes  the  allowance  for 
loan  and  lease  losses,  other  preferred  stock,  and 
subordinated  debt  with  an  original  average  maturity 
of  at  least  five  years. 


allocated  for  market  risk  must  not 
exceed  250  percent  of  Tier  1  capital 
allocated  for  market  risk.  This 
requirement  means  that  an  institution 
must  support  at  least  28.6  percent  of  its 
measure  for  market  risk  with  Tier  1 
capital. 

Internal  Models  (Section  4) 

The  Agencies  recognize  that 
institutions  can  and  will  use  different 
assumptions  and  modeling  techniques 
and  that  such  differences  often  reflect 
distinct  business  strategies  and 
approaches  to  risk  management.  For 
example,  an  institution  may  calculate 
VAR  using  internal  models  based  on 
variance-covariance  matrices,  historical 
simulations,  Monte  Carlo  simulations, 
or  other  statistical  approaches.  In  all 
cases,  however,  the  model  must  cover 
the  institution's  material  risks.''  While 
the  Agencies  are  not  specifying 
modeling  parameters  for  internal  risk 
management  purposes,  the  final  rule 
does  include  minimum  qualitative 
requirements  for  internal  risk 
management  processes,  as  well  as 
certain  quantitative  requirements  for  the 
parameters  and  assumptions  for  internal 
models  used  to  measure  market  risk 
exposiu«  for  regiilatory  capital 
purposes. 

Quahtative  Requirements  (Section  4(b)) 

The  qualitative  requirements  reiterate 
several  basic  components  of  soimd  risk 
management.  For  example,  one  of  the 
final  rule's  qualitative  requirements  is 
that  an  institution  must  have  a  risk 
control  unit  that  reports  directly  to 
senior  management  and  that  is 
independent  from  business  trading 
functions.  The  Agencies  expect  that  a 
risk  control  unit  will  conduct  regular 
backtests  to  evaluate  the  model's 
acciu^cy  and  stress  tests  to  identify  the 
impact  of  adverse  market  events  on  the 
institution's  portfoUo. 

The  other  qualitative  requirements  in 
the  final  rule  are  also  elements  of  soimd 
risk  management  practices.  For 
example,  an  institution  must  have  an 
internal  model  that  is  integrated  into  its 
daily  management,  must  have  poUcies 
and  procedures  for  conducting 
appropriate  stress  tests  and  backtests 
and  for  responding  to  the  results  of 
those  tests,  and  must  conduct 
independent  reviews  of  its  risk 


"  For  an  institution  using  an  externally 
develop>ed  or  outsource  risk  measurement  model, 
the  model  may  be  used  for  risk-based  capital 
purposes  provided  it  complies  with  the 
requirements  of  the  final  rule,  management  fully 
understands  the  model,  the  model  is  integrated  into 
the  institution's  daily  risk  management,  and  the 
iiutitution's  overall  risk  management  process  is 
sound. 


measurement  and  management  systems 
at  least  annually. 

The  Agencies  agree  with  commenters 
that  an  institution  should  develop  and 
use  stress  tests  appropriate  to  its 
particular  situation.  'Thus,  the  final  rule 
does  not  require  specific  stress  test 
methodologies.  The  Agencies  expect  an 
institution  to  conduct  stress  tests  that 
are  rigorous  and  comprehensive  and 
that  cover  a  range  of  factors  that  could 
create  extraordinary  losses  in  a  trading 
portfolio,  or  make  the  control  of  risk  in 
a  portfolio  difficult.  The  Agencies 
beheve  stress  tests  should  be  both 
qualitative  and  quantitative,  should 
incorporate  both  market  risk  and 
hquidity  aspects  of  market  disturbances, 
and  should  reflect  the  impact  of  an 
event  on  positions  with  linear  and  non- 
linear price  characteristics.  Where  stress 
tests  reveal  a  particular  vuhierability, 
the  institution  should  take  effective 
steps  to  appropriately  manage  those 
risks. 

An  institution's  independent  review 
of  its  risk  management  process  should 
include  both  the  activities  of  business 
trading  units  and  the  risk  control  imit. 
For  example,  the  Agencies  expect  that 
an  institution's  review  would  include 
assessing  whether  its  risk  management 
system  is  fully  integrated  into  the  daily 
management  process  and  whether  its 
risk  management  system  is  adequately 
docvimented.  The  review  should 
evaluate  the  organizational  structure  of 
the  risk  control  unit  and  analyze  the 
approval  process  for  risk  pricing  models 
and  valuation  systems.  The  review 
should  also  consider  the  scope  of 
market  risks  captured  by  the  risk 
measurement  model,  the  acciu'acy  and 
completeness  of  position  data,  the 
verification  of  the  consistency, 
timeliness,  and  reliability  of  data 
sources  used  to  run  the  internal  model, 
the  accuracy  and  appropriateness  of 
volatility  and  correlation  assumptions, 
and  the  validity  of  valuation  and  risk 
transformation  calculations. 

Market  Risk  Factors  (Section  4(c)) 

The  final  rule  provides  that  an 
institution's  internal  model  must  use 
risk  factors  that  address  market  risk 
associated  with  interest  rates,  equity 
prices,  exchange  rates,  and  commodity 
prices,  including  the  market  risk 
associated  with  options  in  each  of  these 
risk  categories.  Although  an  institution 
has  discretion  to  use  market  risk  factors 
that  it  has  determined  affect  the  value 
of  its  positions  and  the  risks  to  which 
it  is  exposed,  the  Agencies  expect  an 
institution  to  use  sufficient  risk  factors 
to  cover  the  risks  inherent  in  its 
portfolio. 
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For  example,  the  Agencies  believe 
that  interest  rate  risk  factors  should 
correspond  lio  interest  rates  in  each 
currency  in  Which  the  institution  has 
interest-rate-sensitive  positions.  The 
risk  measiu'^ment  system  should  model 
the  yield  cufve  using  one  of  a  number 
of  generally  Accepted  approaches,  such 
as  by  estimating  forward  rates  or  zero 
coupon  yields,  and  should  incorporate 
risk  factors  tb  capture  spread  risk.  The 
yield  curve  ihoidd  be  divided  into 
various  maturity  segments  to  capture 
variation  in  ^e  volatility  of  rates  along 
the  )rield  cu^e.  For  material  exposures 
to  interest  r$te  movements  in  the  major 
currencies  and  markets,  modeling 
techniques  should  capture  at  least  six 
se^ents  of  the  yield  curve. 

i^e  risk  n^easurement  system  shovdd 

incorporate  risk  factors  corresponding  to 

individual  foreign  currencies  in  which 

the  institution's  positions  are 

denominate^,  to  each  of  the  equity 

markets  in  Which  the  institution  has 

significant  positions  (at  a  minimum,  a 

risk  factor  should  capture  market-wide 

movements  In  equity  prices),  and  to 

each  of  the  c  ommodity  markets  in 

which  the  institution  has  significant 

positions.  Rjsk  factors  should  measure 

the  volatilitijes  of  rates  and  prices 

imderlying  Option  positions.  An 

institution  with  a  large  or  complex 

options  portiolio  should  measiue  the 

volatilities  of  options  positions  by 

different  maturities.  The  sophistication 

and  nature  o  f  the  modeling  techniques 

should  corr«  spond  to  the  level  6f  the 

institution's  exposiue. 

I 
Quantitative  Requirements  (Section 

4(d)) 

While  an  institution  has  flexibility  in 
developing  (he  precise  nature  of  its 
model  for  internal  risk  management 
purposes,  th|e  Agencies  continue  to 
believe  that  When  determining  capital 
charges  for  exposure  to  market  risk  an 
institution's  VAR  meas\ires  should  meet 
certain  quantitative  requirements.  Such 
requirement);  are  designed  to  ensure  that 
an  instituticti  with  significant  market 
risk  holds  prudential  levels  of  capital 
and  that  capital  charges  are  sufficiently 
consistent  across  institutions  with 
similar  exposures.  The  Agencies  have 
considered  commenters'  concerns  that 
the  proposed  modeling  constraints, 
when  combined,  would  result  in 
excessive  coital  charges.  The  Agencies 
believe  that  Icertain  of  the  proposed 
constraints,  such  as  a  99  percent  (one- 
tailed)  confijdence  level  and  a  ten-day 
movement  in  rates  and  prices,  are 
appropriate  and  therefore  they  have 
been  retained  Ln  the  final  rule.  However, 
the  Agencies  agree  with  commenters 
that  other  proposed  or  considered 


requirements  are  not  necessary.  For 
example,  the  Agencies  have  determined 
that  a  dual  observation  period  would 
unnecessarily  increase  regulatory 
burden  without  providing  a  substantial 
benefit.  Thus,  the  final  rule  employs  « 
sii^le  observation  period. 

Tne  Agencies  also  agree  with 
commenters  that,  for  regulatory  capital 
purposes,  an  institution  should  be 
permitted  to  use  models  that  recognize 
cross  correlations  among  risk  categories. 
The  final  rule  permits  an  institution  to 
recognize  cross  correlations.  The 
Agencies  believe  this  revision 
eliminates  a  significant  soiurce  of 
rigidity  in  the  market  risk  proposal  and 
should  result  in  internal  modeling  for 
capital  purposes  that  is  more  consistent 
with  observed  industry  practice.  The 
Agencies  also  beUeve  this  revision  will 
appropriately  recognize  and  reward 
portfoho  diversification.  These 
adjustments  to  the  quantitative 
requirements  are  consistent  with  the 
final  amendment  to  the  Accord. 

The  final  rule  contains  the  following 
quantitative  requirements  for  an 
institution's  VAR  measures,  upon  which 
regulatory  capital  requirements  are 
based: 

(1)  VAR  measures  must  be  computed 
each  business  day  based  on  a  99  percent 
(one-tailed)  confidence  level  of 
estimated  maximum  loss. 

(2)  VAR  measures  must  be  based  on 
a  price  shock  equivalent  to  a  ten-day 
movement  in  rates  or  prices.  An 
institution  may  adjust  VAR  measures 
(including  VAR  measures  for  options) 
based  on  shorter  periods  to  a  ten-day 
standard  (e.g.,  by  multiplying  by  the 
square  root  of  time).'^  "The  Agencies  do 
not  believe  that  a  price  or  rate 
movement  period  less  than  ten  days  is 
sufficient  to  reflect  the  risk  associated 
with  options  positions  (or  other 
instruments  with  non-linear  price 
characteristics),  but  recognize  that  it 
may  be  overly  biudensome  for  an 
institution  to  apply  a  ten-day  price  or 
rate  movement  to  such  positions  at  this 
time.  The  Agencies  expect  an  institution 
with  concentrations  of  options  to  make 
substantive  progress  in  developing  a 
modeling  system  that  measures  the  non- 
linear price  characteristics  of  options 
positions  (or  other  instruments  with 
non-linear  price  characteristics),  over  a 
full  ten-day  period. 

(3)  hitemal  models  must  include  the 
non-linear  price  characteristics  of 
options  positions  and  the  sensitivity  of 
the  market  value  of  those  positions  to 


changes  in  the  volatility  of  the  option's 
imderlying  rates  and  prices. 

(4)  VAR  measures  must  be  based  on 
a  minimum  historical  observation 
period  of  at  least  one  year  for  estimating 
futiue  price  and  rate  cheinges.  A  model 
that  uses  a  weighting  scheme  or  other 
method  for  the  historical  observation 
period  must  use  an  effective  observation 
period  of  at  least  one  year.  That  is.  the 
weighted  average  Ume  lag  of  the 
individual  observations  must  be  at  least 
six  months,  the  figvtre  that  would 
prevail  in  an  equally  weighted  one-year 
observation  period. 

(5)  An  institution  must  update  its 
model  data  at  least  once  every  three 
months  and  more  fi«quently  if  market 
conditions  warrant. 

(6)  VAR  measures  may  incorporate 
empirical  correlations  (calculated  from 
historical  data  on  rates  and  prices)  both 
within  broad  risk  categories  and  across 
broad  risk  categories,  subject  to 
agreement  by  the  institution's 
supervisor  that  the  model's  system  for 
measiuing  such  correlation  is  sound.  If 
an  institution's  model  does  not 
incorporate  empirical  correlations 
across  risk  categories,  then  the  bank 
must  calculate  the  VAR  measiu«s  used 
for  regulatory  capital  purposes  by 
summing  the  separate  VAR  measiues  for 
the  four  broad  risk  categories  (i.e., 
interest  rates,  equity  prices,  foreign 
exchange  rates,  and  commodity  prices). 

The  Agencies  believe  that,  taken 
together,  the  modeling  parameters  are 
appropriate  for  regulatory  capital 
ptirposes  and  also  that  they  are 
compatible,  as  much  as  practicable, 
with  existing  modeling  procedures. 
Diuing  the  examination  process,  the 
Agencies  will  review  an  institution's 
risk  management  process  and  internal 
model  to  ensiue  that  the  model 
processes  all  relevant  data  and  that 
modeling  and  risk  management 
practices  conform  to  the  parameters  and 
requirements  of  the  final  rule.  '^ 

Backtesting  (Section  4(e)) 

The  Agencies  have  considered 
commenters'  responses  td  the 
backtesting  proposal.  The  Agencies 
beUeve  backtesting  can  be  a  useful  tool 
for  internal  model  validation,  and  have 
determined  to  include  the  backtesting 
provisions  in  the  final  rule,  as  proposed. 
An  institution  subject  to  the  final  rule 
must  perform  backtests  of  its  VAR 
meastues  as  calculated  for  internal  risk 
management  piuposes.  The  backtests 
must  compare  daily  VAR  measiu«s 


"For  example,  under  certain  statistical 
assumptions,  an  institution  can  estimate  the  ten-day 
price  volatility  of  an  instrument  by  multiplying  the 
volatility  calculated  on  one-day  changes  by  the 
square  root  often  (approximately  3.16). 


■'When  reviewing  an  institution's  internal  model 
for  risk-based  capital  purposes,  the  Agencies  may 
consider  reports  and  opinions  about  the  accuracy  of 
the  model  that  have  been  generated  by  external 
auditors  or  qualified  consultants. 
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calibrated  to  a  one-day  movement  in 
rates  and  prices  and  a  99  percent  (one- 
tailed)  confidence  level  against  the 
institution's  actual  daily  net  trading 
profit  or  loss  (trading  outcome)  for  each 
of  the  preceding  250  business  days.  The 
backtests  must  be  performed  once  each 
quarter.'^  Net  trading  outcomes  include 
such  items  as  fees  and  commissions 
associated  with  trading  activities,  as 
well  as  changes  in  market  valuations 
associated  with  changing  portfolio, 
positions. 

An  institution  must  identify  the 
nimiber  of  occurrences  when  its  net 
trading  loss  (if  any)  for  a  particular  day 
exceeds  the  correspondii^  daily  VAR 
measiue.  In  general,  an  institution's 
multiplication  factor  increases 
incrementally  begiiming  with  five  or 
more  exceptions  during  the  previous 
250  business  days,  and  rises  to  a 
multiplication  factor  of  four  for  an 
institution  with  10  or  more  exceptions 
diuing  the  period.  While  the  niunber  of 
exceptions  creates  a  presumption  as  to 
an  institution's  multiplication  factor, 
the  institution's  supervisor  may  make 
other  adjustments  to  the  multiplication 
factor  or  may  take  other  appropriate 
actions.  For  example,  the  supervisor 
may  exclude  exceptions  that  result  from 
regime  shifts,  such  as  sudden  abnormal 
changes  in  interest  rates  or  exchange 
rates,  major  political  events,  or  natural 
disasters.  The  supervisor  may  also 
consider  such  other  factors  as  the 
magnitude  of  an  exception  (that  is,  the 
extent  of  the  difference  between  the 
VAR  measiuB  and  the  actual  trading 
loss),  and  an  institution's  reaction  in 
response  to  an  exception. 

The  Agencies  recognize  that  ^ 
backtesting  is  evolving  and 
acknowledge  commenters'  concerns  that 
it  may  not  be  appropriate  to  penalize  an 
institution  by  applying  a  higher 
multiplication  factor  if  the  institution 
has  refined  the  accuracy  of  its  model  in 
response  to  an  exception  or  has  taken 
other  action  to  improve  its  risk 
management  processes.  The  Agencies 
emphasize  that  they  will  implement  the 
backtesting  requirements  of  the  final 
rule  with  significant  flexibility  and 
examiner  judgment.  The  Agencies  will 
continue  to  monitor  industry  progress  in 
developing  backtesting  methodologies 
and  may  consider  adjusting  the 
backtesting  requirements  in  the  near 
future. 


■*  An  institution's  obligation  to  backtest  for 
regulatory  capital  purposes  does  not  arise  until  the 
institution  has  been  subject  to  the  final  rule  for  250 
business  days  (approximately  one  year)  and,  thus, 
has  accumulated  the  requisite  number  of 
obeervations  to  be  used  in  backtesting. 


Specific  Risk  (Section  5) 

The  Agencies  agree  with  the 
provisions  in  the  final  amendment  to 
the  Accord  that  reqiiire  an  institution  to 
hold  capital  in  support  of  the  specific 
risk  associated  with  debt  and  equity 
positions  in  an  institution's  trading 
accoimt.  Thus,  the  final  rule  provides 
that  an  institution  must  measure  and 
hold  capital  in  support  of  specific  risk 
associated  with  those  positions.  The 
capital  charge  for  specific  risk  is 
determined  either  by  an  institution's 
internal  model  or  by  the  standardized 
risk  measurement  techniques  specified 
by  the  Agencies  (the  standardized 
approach). 

Standardized  Approach 

Under  the  standardized  approach,  the 
specific  risk  charge  for  debt  positions  is 
calculated  by  multiplying  the  ciurent 
market  value  of  each  net  long  or  short 
position  in  a  trading  accoimt  debt 
instrument  by  the  appropriate  specific 
risk  weighting  factor  as  set  forth  in  the 
final  rule,  based  on  the  identity  of  the 
obligor,  and  in  the  case  of  some 
instruments  such  as  corporate  debt,  on 
the  credit  rating  and  remaining  maturity 
of  the  instrument.  An  institution  must 
risk  weight  derivatives  (e.g.,  swaps, 
futures,  forwards,  or  options  on  certain 
debt  instruments)  according  to  the 
relevant  underlying  instrument.  For 
example,  for  a  forward  contract,  an 
institution  must  risk  weight  the  market 
value  of  the  effective  notional  amoimt  of 
the  underlying  instrument  (or  index 
portfolio).  An  institution  may  net  long 
and  short  positions  in  identical  debt 
instruments  with  exactly  the  same 
issuer,  coupon,  currency,  and  maturity. 
An  institution  may  also  offset  a  matched 
position  in  a  derivative  instrument  and 
its  corresponding  luiderlying 
instrument.  The  specific  risk  weighting 
factor  for  debt  instruments  of  OECD  '* 
central  governments  is  zero  percent. 
Other  debt  instruments  with  quaUfying 
ratings  (essentially  investment  grade 
corporate  securities)  receive  risk 
weights  ranging  from  0.25  percent  to  1.6 
percent,  depending  on  remaining 
maturity.  Nonqualifying  debt 
instruments  receive  a  risk  weight  of  8.0 
percent. 

The  specific  risk  charge  for  equity 
positionsis  based  on  an  institution's 
gross  equity  position  for  each  national 
market.  The  gross  equity  position  is 
defined  as  the  simi  of  all  long  and  short 
equity  positions,  including  positions 
arising  from  derivatives  such  as  equity 
swaps,  forwards,  futures,  and  options. 


■'  The  Organization  for  Economic  Cooperation 
and  Development  (OECD)  is  defined  in  the  credit 
risk-based  capital  standards. 


An  institution  miist  risk  weight  the 
ciurent  market  value  of  each  gross 
equity  position  by  the  appropriate 
&ctor.  An  institution  must  risk  weight 
derivatives  according  to  the  relevant 
underlying  equity  instrument  An 
institution  may  net  long  and  short 
positions  in  identical  equity  issues  or 
indices  in  each  national  market.  An 
institution  may  also  offset  a  matched 
position  in  a  derivative  instrument  and 
its  corresponding  underlying 
instrument. 

The  s]>ecific  risk  charge  is  8.0  percent 
of  the  gross  equity  position,  imless  the 
institution's  portfolio  is  both  liquid  and 
well-diversified,  in  which  case  the 
capital  charge  is  4.0  percent.  A  portfolio 
is  liquid  and  well-diversified  if:  (1)  it  is 
characterized  by  a  limited  sensitivity  to 
price  changes  of  any  single  equity  or 
closely  related  group  of  equity  issues 
held  in  a  portfolio;  (2)  the  volatility  of 
the  portfoUo's  value  is  not  dominated  by 
the  volatility  of  any  individual  equity 
issue  or  by  equity  issues  from  any  single 
industry  or  economic  sector;  (3)  it 
contains  a  large  ntmiber  of  individual 
equity  positions,  with  no  single  position 
representing  a  substantial  portion  of  the 
portfolio's  total  market  value;  and  (4)  it 
consists  mainly  of  issues  tradad  on 
organized  exchanges  or  in  well- 
established  over-the-coimter  markets. 

For  positions  in  an  index  comprising 
a  diversified  portfolio  of  equities,  the 
specific  risk  charge  is  2.0  percent  of  the 
net  long  or  short  position  in  the  index. 
In  addition,  a  2.0  percent  specific  risk 
charge  applies  to  only  one  side  (long  or 
short]  in  the  case  of  certain  futiu^s- 
related  arbitrage  strategies  (for  instance, 
long  and  short  positions  in  the  same 
index  at  different  dates  or  different 
market  centers,  and  long  and  short 
positions  at  the  same  date  in  different, 
but  similar  indices).  Finally,  imder 
certain  conditions,  futiires  positions  on 
a  broadly-based  index  that  are  matched 
against  positions  in  the  equities 
comprising  the  index  are  subject  to  a 
specific  risk  charge  of  2.0  percent 
against  each  side  of  the  transaction. 

Internal  Models  Approach 

The  final  rule  permits  an  institution 
to  use  its  internal  model  to  determine 
capital  charges  for  specific  risk  if  it  can 
demonstrate  to  its  supervisor  that  the 
modeling  process  adequately  addresses 
elements  of  specific  risk  for  debt  and/or 
equity  positions.  In  particular,  an 
institution  may  use  the  model-based 
estimates  of  specific  risk  in  place  of  the 
standardized  capital  charge.  However,  if 
the  specific  risk  component  of  the 
institution's  VAR  measure  (when 
multipUed  by  the  backtesting 
multiphcation  factor,  with  respect  to  a 
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60-day  average  VAR  figure)  is  not  equal 
to  at  least  30  percent  of  the  specific  risk 
charge  resulting  from  the  standardized 
calculatioix.  then  the  institution  has  a 
specific  risk  add-on  in  the  amount  of  the 
(tifference.  For  example,  if  the 
standardized  approach  indicates  a 
specific  risk  charge  of  $100.  but  the 
institution^  60-day  average  VAR  figure 
includes  only  $10  for  spedfic  risk,  then 
the  institution  has  a  specific  risk  add-on 
of  $20  (that  is,  50  percent  of  $100  minus 
three  timea  $10).  However,  if  the  60-day 
average  VAR  figure  includes  $20  from 
specific  risk,  then  the  institution  would 
have  no  specific  risk  add-on  because  the 
VAR-based  charge  (three  times  $20) 
exceeds  50  percent  of  $100. 

An  institution  (in  conjunction  with  its 
supervisor)  must  separately  determine 
whether  its  model  incorporates  specific 
risk  for  debt  positions  and  equity 
positions.  For  instance,  if  the  model 
addresses  the  specific  risk  of  debt 
positions  but  not  equity  positions,  then 
the  institution  can  use  the  model-based 
specific  ri4^  charge  (subject  to  the 
Iknitations  described  earlier)  for  debt 
positions,  but  must  use  the  full  standard 
specific  risk  charge  for  equity  positions. 
If,  howevet,  the  model  addrmses  the 
specific  ri4c  of  both  debt  and  equity 
positions,  then  the  institution  must 
make  the  comparison  based  on  the  total 
specific  ri^  figure  for  debt  and  equity 
positions,  taking  into  account  any 
correlations  between  the  specific  risk  of 
debt  and  equity  positions  that  are  built 
into  the  model. 

This  treatment  provides  an  institution 
with  an  incentive  to  incorporate  specific 
risk  into  its  internal  model,  while 
maintaining  an  overall  floor  on  the 
amount  of  capital  it  must  hold  against 
specific  risk.  The  Agencies  believe  that 
a  minimum  requirement  for  specific  risk 
is  useful,  at  least  for  an  initial  period, 
since  methods  for  incorporatii^  specific 
risk  into  VAR  models  are  still  in  a 
process  of  development  at  many 
institutions.  The  Agencies  will  continue 
to  study  tl^se  developments  and  likely 
will  issue  further  gmdance  on  these 
procedures  as  institutions  implement 
this  final  rule  in  the  coming  months. 

rV.  Regulatory  Flexibility  Act  Analjrsis 

OCC  Regulatory  Flexibility  Act  Analysis 

Pursxiant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  the  OCC 
certifies  that  this  final  rule  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  business  entities  in 
accord  wi&  the  spirit  and  purposes  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq^.  Accordingly,  a  regulatory 


flexibility 


analysis  is  not  required.  The 


impact  of  his  final  rule  aa  banks 


regardless  of  size  is  expected  to  be 
minimal.  Further,  the  OCC's  comparison 
of  the  applicability  section  of  this  final 
rule  to  Call  Report  data  on  all  existing 
banks  shows  that  application  of  the  rule 
to  small  banks  will  be  the  rare 
exception. 

Board  Regulatory  Flexibility  Act 
Analysis 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  the  Board 
does  not  believe  this  final  rule  will  have 
a  significant  impact  on  a  substantial 
nvunber  of  small  business  entities  in 
accord  with  the  spirit  and  purposes  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.).  llie  Board's  Comparison  of 
the  applicabiUty  section  of  this  final 
rule  to  Call  Report  data  on  all  existing 
banks  shows  that  application  of  the  rule 
to  small  Mitities  will  be.the  rare 
exception.  Accordingly,  a  regulatory 
flexibility  analysis  is  not  required.  In 
addition,  because  the  risk-based  capital 
standards  generally  do  not  apply  to 
bank  holdLog  companies  with 
consolidated  assets  of  less  than  $150 
million,  this  rule  will  not  affect  such 
companies. 

FDIC  Regulatory  Flexibility  Act  Analysis 

Pursiiant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  5  U.S.C  601  et  seq.),  it  is  certified 
that  the  final  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The  FDIC's 
comparison  of  the  applicability  section 
of  this  final  rule  to  Call  Report  data  on 
all  existing  banks  shows  that 
application  of  the  rule  to  small  entities 
will  be  the  rare  exception. 

V.  Paperwork  Reduction  Act 

OCC  Paperwork  Reduction  Act 

The  CXX  has  determined  that  his  final 
rule  does  not  increase  the  regulatory 
paperwork  burden  of  banking 
organizations  pursuant  to  the  provisions 
of  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.). 

Board  Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  Ch. 
3506;  5  CFR  1320  Appendix  A.l),  the 
Board  reviewed  the  proposed  rule  imder 
the  authority  delegated  to  the  Board  by 
the  Office  of  Management  and  Budget. 
No  collections  of  information  pursuant 
to  the  Paperwork  Reduction  Act  are 
contained  in  the  final  rule. 

FDIC  Paperwork  Reduction  Act 

The  FDIC  has  determined  that  this 
final  nile  does  not  contain  any 
collections  of  information  as  defined  by 


the  Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

VI.  OCC  Executive  Order  12866 
Determination' 

The  OCC  has  determined  that  this 
final  rule  is  not  a  significant  regulatory 
action  imder  Executive  Order  12866. 

Vn.  OGC  Unfunded  Mandates  Reform 
Act  of  1995  Determination 

The  OCC  has  determined  that  this 
final  rule  will  not  result  in  expenditiires 
by  state,  local,  and  tribal  governments, 
or  by  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Accordingly, 
a  budgetary  impact  statement  is  not 
required  imder  section  202  of  the 
Unfunded  Mandates  Reform  Act  of 
1995.  This  final  rule  will  apply  only  to 
a  small  nvunber  of  national  banks. 
Moreover,  most  (if  not  all)  of  those 
banks  already  have  internal  VAR 
models  that  measiue  market  risk,  thus 
reducing  this  final  rule's 
implementation  costs.  - 

List  of  Subjects 

12  CFR  Part  3 

Administrative  practice  and 
procedure.  Capital,  National  banks, 
Reporting  and  recordkeeping 
requirements.  Risk. 

12  CFR  Part  208 

Accounting,  Agriculture,  Banks, 
banking.  Confidential  business 
information.  Crime,  Currency,  Federal 
Reserve  System,  Mortgages,  Reporting 
and  recordkeeping  requirements, 
Securities. 

12  CFR  Part  225 

Administrative  practice  and 
procedure.  Banks,  banking.  Federal 
Reserve  System,  Holding  companies. 
Reporting  and  recordkeeping 
requirements.  Securities. 

12  CFR  Part  325 

Administrative  practice  and 
procediu^.  Banks,  banking.  Capital 
adequacy.  Reporting  and  recordkeeping 
requirements,  Savings  associations. 
State  non-member  banks. 

Ofnca  of  the  Comptroller  of  ttte  Currency 

12  CFR  CHAPTER  I 

Authority  and  Issuance 

For  the  reasons  set  out  in  the  joint 
preamble,  part  3  of  title  12,  chapter  I  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  3— {AMENDED] 

1.  The  authority  citation  for  part  3 
continues  to  read  as  follows: 
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Authority:  12  U.S.C  93a,  161, 1818, 
1828(n),  1828  note,  1831n  note,  1835,  3907, 
and  3909. 

2.  Section  3.6  is  amended  by  revising 
paragraph  (a)  to  read  as  follows: 

S  3.6    Minimum  capital  ratios. 

(a)  Risk-based  capital  ratio.  All 
national  banks  must  have  and  maintain 
the  minimum  risk-based  capital  ratio  as 
set  forth  in  appendix  A  (and,  for  certain 
banks,  in  appendix  B). 
***** 

3.  A  new  appendix  B  is  added  to  part 
3  to  read  as  follows: 

Appendix  B  to  Part  3— Risk-Based 
Capital  Guidelines;  Market  Risk 
Adjustment 

Section  J.  Purpose,  Applicability,  Scope,  and 
Effective  Date 

(a)  Purpose.  The  purpose  of  this  appendix 
is  to  ensure  that  banks  with  significant 
exposure  to  market  risk  maintain  adequate 
capital  to  support  that  exposure.'  This 
appendix  supplements  and  adjusts  the  risk- 
based  capital  ratio  calculations  under 
appendix  A  of  this  part  with  respect  to  those 
banks. 

(b)  Applicability.  (1)  This  appendix  applies 
to  any  national  bank  whose  trading  activity  ^ 
(on  a  worldwide  consolidated  basis)  equals: 

(i)  10  percent  or  more  of  total  assets;  ^  or 
(ii)  $1  billion  or  more. 

(2)  The  OCC  may  apply  this  appendix  to 
any  national  bank  if  the  OCC  deems  it 
necessary  or  appropriate  for  safe  and  sound 
banking  practices. 

(3)  The  OCC  may  exclude  a  national  bank 
otherwise  meeting  the  criteria  of  paragraph 
(b)(1)  of  this  section  from  coverage  under  this 
appendix  if  it  determines  the  bank  meets 
such  criteria  as  a  consequence  of  accoimting, 
operational,  or  similar  considerations,  and 
the  OCC  deetns  it  consistent  with  safe  and 
sound  banking  practices. 

(c)  Scope.  The  capital  requirements  of  this 
appendix  sup(>ort  market  risk  associated  with 
a  bank's  covered  positions. 

(d)  Effective  date.  This  appendix  is 
effective  as  of  January  1, 1997.  Compliance 
is  not  mandatory  until  January  1, 1998. 
Subject  to  supervisory  approval,  a  bank  may 
opt  to  comply  with  this  appendix  as  early  as 
January  1, 1997.* 


■  This  appendix  is  baaed  on  a  fraowwork 
developed  jointly  by  supervisory  authorities  from 
the  countries  represented  on  the  Basle  Gimmittee 
on  Banking  Supervision  and  endorsed  by  the  Group 
of  Ten  Central  Bank  Governors.  The  frtunework  is 
described  in  a  Basle  Committee  paper  entitled 
"Amendment  to  the  Capital  Accord  to  Incorporate 
Market  Risk,"  January  1996. 

'  Trading  activity  means  the  gross  simi  of  trading 
assets  and  liabilities  as  reported  in  the  bank's  most 
recent  quarterly  Consolidated  Report  of  Condition 
and  Income  (Call  Report). 

>  Total  assets  means  quarter-end  total  assets  as 
reported  in  the  bank's  most  recent  Call  Report 

*  A  bank  that  voluntarily  complies  with  the  final 
rule  prior  to  January  1, 1998,  must  comply  with  all 
of  its  provisions. 


Section  2.  Definitions 

For  purposes  of  this  appendix,  the 
following  definitions  apply: 

(a)  Covered  positions  means  all  positions 
in  a  bank's  trading  account,  and  all  foreign 
exchange  ^  and  commodity  positions, 
whether  or  not  in  the  trading  account.* 
Positions  include  on-balance-sheet  assets  and 
liabilities  and  off-balance-sheet  items. 
Securities  subject  to  repurchase  and  lending 
agreements  are  included  as  if  they  are  still 
owned  by  the  lender. 

(b)  Market  risk  means  the  risk  of  loss 
resulting  from  movements  in  market  prices. 
Market  risk  consists  of  general  market  risk 
and  specific  risk  components. 

(1)  General  market  risk  means  changes  in 
the  market  value  of  covered  positions 
resulting  &x>m  broad  maricet  movements, 
such  as  changes  in  the  general  level  of 
interest  rates,  equity  prices,  foreign  exchange 
rates,  or  commoidity  prices. 

(2)  Specific  risk  means  changes  in  the 
market  value  of  specific  positions  due  to 
factors  other  than  broad  market  movements 
and  includes  such  risk  as  the  credit  risk  of 
an  instrument's  issuer. 

(c)  Tier  1  and  Tier  2  capital  are  the  same 
as  defined  in  appendix  A  of  this  part. 

(d)  Tier  3  capital  is  subradinated  debt  that 
is  unsecured;  is  fiiUy  paid  up;  has  an  original 
maturity  of  at  least  two  years;  is  not 
redeemable  before  maturity  without  prior 
approval  by  the  OOC;  includes  a  lock-in 
clause  precluding  payment  of  either  interest 
or  principal  (even  at  matiuity)  if  the  payment 
would  cause  the  issuing  bank's  risk-based 
capital  ratio  to  fall  or  remain  below  the 
minimum  required  under  appendix  A  of  this 
part;  and  does  not  contain  and  is  not  covered 
by  any  covenants,  terms,  or  restrictions  that 
are  inconsistent  with  safe  and  sound  banking 
practices. 

(e)  Value-at-risk  (VAR)  means  the  estimate 
of  the  maximum  amount  that  the  value  of 
covered  f>ositions  could  decline  during  a 
fixed  holding  period  within  a  stated 
confidence  level,  measured  in  accordance 
with  section  4  of  this  appendix. 

Section  3.  Adjustments  to  the  Risk-Based 
Capital  Ratio  Calculations 

(a)  Risk-based  capital  ratio  denominator.  A 
bank  subject  to  this  appendix  shall  calculate 
its  risk-based  capital  ratio  denominator  as 
follows: 

(1)  Adjusted  risk-¥feighted  assets.  Calculate 
adjusted  risk-weighted  assets,  which  equals 
risk-weighted  assets  (as  determined  in 
accordance  with  appendix  A  of  this  part), 
excluding  the  risk-weighted  amounts  of  all 
covered  positions  (except  foreign  exchange 
positions  outside  the  trading  account  and 
over-the-counter  derivative  p>ositions).'' 

(2)  Measure  for  market  ride.  Calculate  the 
measure  for  market  risk,  which  equals  the 


'  Subject  to  supervisory  review,  a  bank  may 
exclude  structural  positions  in  foreign  currencies 
firom  its  covered  positions. 

'The  term  trading  account  is  defined  in  the 
instructions  to  the  Call  Report 

''  Foreign  exchange  positiozu  outside  the  trading 
account  and  all  over-the-counter  derivative 
positions,  whether  or  not  in  the  trading  account, 
must  be  included  in  adjusted  risk-weighted  assets 
as  determined  in  appendix  A  of  this  part. 


sum  of  the  VAR-based  capital  charge,  the 
specific  risk  add-on  (if  any),  and  the  capital 
charge  for  de  minimis  exposure  (if  any). 

(i)  VAR-based  capital  charge.  The  VAR- 
based  capital  charge  equals  the  higher  of: 

(A)  The  previous  day's  VAR  measure;  or 

(B)  The  average  of  the  daily  VAR  measures 
for  each  of  the  preceding  60  business  days 
multiplied  by  three,  except  as  provided  in 
section  4(e)  of  this  appendix; 

(ii)  Specific  risk  add-on.  The  specific  risk 
add-on  is  calculated  in  aocordance  with 
section  5  of  this  appendix;  and 

(iii)  Capital  charge  for  de  minimis 
exposure.  The  capital  charge  for  de  minimis 
exposure  is  calculated  in  accordance  with 
section  4(a)  of  this  appendix. 

(3)  Market  risk  equivalent  assets.  Calculate 
market  risk  equivalent  assets  by  multiplying 
the  measure  for  market  risk  (as  calculated  in 
paragraph  (a)(2)  of  this  section)  by  12.5. 

(4)  Denominator  calculation.  Add  market 
risk  equivalent  assets  (as  calculated  in 
paragraph  (aK3)  of  this  section)  to  adjusted 
risk-weighted  assets  (as  calculated  in 
paragraph  (a)(1)  of  this  section).  The  resulting 
sum  is  the  bank's  risk-based  capital  ratio 
denominator. 

(b)  Risk-based  capital  ratio  numerator.  A 
bank  subject  to  this  appendix  shall  calculate 
its  risk-based  capital  ratio  numerator  by 
allocating  capital  as  follows: 

(1)  Credit  risk  allocation.  Allocate  Tier  1 
and  Tier  2  capital  equal  to  B.O  percent  of 
adjusted  risk-weighted  assets  (as  calculated 
in  paragraph  (a)(1)  of  this  section).* 

(2)  Market  risk  allocation.  Allocate  Tier  1, 
Tier  2,  and  Tier  3  capital  equal  to  the 
measure  for  market  risk  as  calculated  in 
paragraph  (a)(2)  of  this  section.  The  sum  of 
Tier  2  and  Tier  3  capital  allocated  for  market 
risk  must  not  exceed  250  percent  of  Tier  1 
capital  allocated  for  market  risk.  (This 
requirement  means  that  Tier  1  capital 
allocated  in  this  paragraph  (b)(2)  must  equal 
at  least  28.6  percent  of  the  measure  for 
market  risk.) 

(3)  Restrictions,  (i)  The  sum  of  Tier  2 
capital  (both  allocated  and  excess)  and  Tier 

3  capital  (allocated  in  paragraph  (b)(2)  of  this 
section)  may  not  exceed  100  percent  of  Tier 
1  capital  (both  allocated  and  excess).' 

(ii)  Term  subordinated  debt  (and 
intermediate-terra  preferred  stock  and  related 
surplus)  included  in  Tier  2  capital  (both 
allocated  and  excess)  may  not  exceed  50 
percent  of  Tier  1  capital  (both  allocated  and 
excess). 

(4)  Numerator  calculation.  Add  Tier  1 
capital  (both  allocated  and  excess),  Tier  2 
capital  (both  allocated  and  excess),  and  Tier 
3  capital  (allocated  under  paragraph  (b)(2)  of 
this  section).  The  resulting  sum  is  the  bank's 
risk-based  capital  ratio  numerator. 

Section  4.  Internal  Models 

(a)  General.  For  risk-based  capital 
purposes,  a  bank  subject  to  this  appendix 


*  A  bank  may  not  allocate  Tier  3  capital  to 
support  credit  risk  (as  calculated  under  appendix 
A). 

*  Excess  Tier  1  capita!  means  Tier  1  capital  that 
has  not  been  allocated  in  paragraphs  (b)(1)  and 
(b)(2)  of  this  section.  Excess  Tier  2  capital  means 
Tier  2  capital  that  has  not  been  allocated  in 
paragraph  (b)(1)  and  (b)(2)  of  this  section,  subject 
to  the  restrictions  in  paragraph  (b)(3)  of  this  sectioiL 
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must  use  its  internal  model  to  measure  its 
daily  VAR,  In  accordance  with  the 
requirements  of  this  section. '°  The  OOC  may 
pennit  a  ba«k  to  use  alternative  techniques 
to  measure  the  market  risk  of  de  minimis 
exposures  sO  long  as  the  techniques 
adequately  measure  associated  market  risk. 

(b)  Qualitative  requirements.  A  bank 
subject  to  this  appiendix  must  have  a  risk 
management  system  that  meets  the  following 
minimum  qualitative  requirements: 

(1)  The  bflUik  must  have  a  risk  control  unit 
that  reports  directly  to  senior  management 
and  is  inde^ndent  from  business  trading 
units. 

(2)  The  bank's  internal  risk  measurement 
model  must  be  integrated  into  the  daily 
managemeat  process. 

(3)  The  bank's  policies  and  procedures 
must  identify,  and  the  bank  must  conduct, 
appropriate  stress  tests  and  backtests."  The 
bank's  policies  and  procedures  must  identify 
the  procedures  to  follow  in  response  to  the 
results  of  such  tests. 

(4)  The  b«nk  must  conduct  independent 
reviews  of  its  risk  measurement  and  risk 
management  systems  at  least  annually. 

(c)  Market  risk  factors.  The  bank's  internal 
model  must  use  risk  factors  sufficient  to 
measure  th4  market  risk  inherent  in  all 
covered  positions.  The  risk  factors  must 
address  interest  rate  risk,'^  equity  price  risk, 
foreign  exchange  rate  risk,  and  OHnmodity 
price  risk. 

(d)  Quantitative  requirements.  For 
regulatory  capital  purpwses,  VAR  measiues 
must  meet  &e  following  quantitative 
requirements: 

(1)  The  VAR  measures  must  be  calculated 
on  a  daily  l^is  using  a  99  percent,  one-tailed 
confidence  level  with  a  price  shock 
equivalent  (o  a  ten-business  day  movement 
in  rates  and  prices.  In  order  to  calculate  VAR 
measures  b«sed  on  a  ten-day  price  shock,  the 
bank  may  either  calculate  ten-day  figures 
directly  or  convert  VAR  figures  based  on 
holding  peeiods  other  than  ten  days  to  the 
equivalent  of  a  ten-day  holding  period  (for 
instance,  bj  multiplying  a  one-day  VAR 
measure  by  the  square  root  of  ten). 

(2)  The  VAR  measiu^s  must  be  based  on 
an  historic4l  observation  period  (or  effective 
observatioi^  period  for  a  bank  using  a 

t  A  Qf  fnywAT 

'<>  A  bank'^  internal  model  may  use  any  generally  - 

acxepted  measurement  techniques,  such  as  ^  "' 

variance-coviiiance  models,  historical  simulations,  "  

or  Monte  Cado  simulations.  However,  the  level  of  '   ••— •• 

scphisticatiaii  and  accuracy  of  a  bank's  internal  8  

model  must  ^  commensurate  with  the  nature  and  9  

size  of  its  cotered  positions.  A  bank  that  modifies  10  Of  mOTO 

its  existing  i*odeling  procedures  to  comply  with  the  

requiremenu  of  this  appendU  for  risk-based  capital  <;.-,,•__  c  Onprifir  Rislc 

purposes  shquld.  nonetheless,  continue  to  use  the  :>ecuon  o.  opecipc  tusK 

internal  model  it  considers  most  appropriate  in  (a)  Specific  risk  add-on.  For  purposes  of 

evaluating  ri^ks  for  other  purposes.  section  3(a)(2)(ii]  of  this  appendix,  a  bank's 

■  ■  Stress  te^  provide  information  about  the  specific  risk  add-on  equals  the  standard 

impact  of  adverse  market  events  on  a  bank's  specific  risk  capital  charge  calculated  under 

covered  poslions.  Backtests  provide  information  paragraph  (c)  of  this  section.  If.  however,  a 

about  the  accuracy  of  an  internal  model  by  bank  can  demonstrate  to  the  CKX  that  its 

comttanne  a  bank  s  daily  VAR  measures  to  Its  .    ^         ,         ,   ,  „    .u „:c„  ..s.u  »f 

corr^ndiag  daily  trading  profiu  and  losses.  '°^emal  model  measures  the  specific  nsk  of 

"  For  material  exposures  in  the  major  currencies  

and  markets,  modeling  techniques  must  capture  "  Actual  net  trading  profits  and  losses  typically 

spread  risk  md  must  incorporate  enough  segments  include  such  things  as  realized  and  unrealized 

of  the  yield  curve — at  least  six — to  capture  gains  and  losses  on  portfolio  pKMitioiu  as  well  as 

diSerencss  in  volatility  and  less  than  perfect  fee  income  and  commissions  associated  with 

correlation  of  rates  along  the  yield  curve.  trading  activities. 


weighting  scheme  or  other  similar  method)  of 
at  least  one  year.  The  bank  must  update  data 
sets  at  least  once  every  three  months  or  more 
frequently  as  market  conditions  warrant 

(3)  The  VAR  measures  must  include  the 
risks  arising  from  the  non-linear  price 
characteristics  of  options  positions  and  the 
sensitivity  of  the  market  ^^ue  of  the 
positions  to  changes  in  the  volatility  of  the 
underlying  rates  or  prices.  A  bank  with  a 
large  or  complex  options  portfolio  must 
measure  the  volatility  of  options  positions  by 
different  maturities. 

(4)  The  VAR  measures  may  incorporate 
empirical  correlations  within  and  across  risk 
categories,  provided  that  the  bank's  process 
for  measuring  correlations  is  sound.  In  the 
event  that  the  VAR  measures  do  not 
incorporate  empirical  correlations  acioss  risk 
categories,  then  the  bank  must  add  the 
separate  VAR  measures  for  the  four  major 
risk  categories  to  determine  its  aggregate  VAR 
measure. 

(e)  Backtesting.  (1)  Beginning  one  year  after 
a  bank  starts  to  comply  with  this  appendix, 
a  bank  must  conduct  backtesting  by 
comparing  each  of  its  most  recent  250 
business  days'-actual  net  trading  profit  or 
loss  ■'  with  the  corresponding  dally  VAR 
measures  generated  for  internal  risk 
measurement  purposes  and  calibrated  to  a 
one-day  holding  period  and  a  99  percent, 
one-tailed  confidence  level. 

(2)  Once  each  quarter,  the  bank  must 
identify  the  number  of  exceptions,  that  is,  the 
number  of  business  days  for  which  the 
magnitude  of  the  actual  daily  net  trading 
loss,  if  any,  exceeds  the  corresponding  daily 
VAR  measure. 

(3)  A  bank  must  use  the  multiplication 
factor  indicated  in  Table  1  of  this  appendix 
in  determining  its  capital  charge  for  market 
risk  under  section  3(a)(2)(i)(B)  of  this 
appendix  until  it  obtains  the  next  quarter's 
backtesting  results,  unless  the  OCC 
determines  that  a  different  adjustment  or 
other  action  is  appropriate. 

Table  l .— Multipucation  Factor 
Based  on  Results  of  Backtesting 


Number  of  exceptions 


Multiplica- 
tion factor 


3.00 
3.40 
3.50 
3.65 
3.75 
3.85 
4.00 


covered  debt  and/or  equity  positions  and  that 
those  measures  are  included  in  the  VAR- 
based  capital  charge  in  section  3(a)(2)(i)  of 
this  appendix,  then  the  bank  may  reduce  or 
eliminate  its  specific  risk  add-on  under  this 
section.  The  determination  as  to  whether  a 
model  incorporates  specific  nn  must  be 
made  separately  for  covered  debt  and  equity 
positions. 

(1)  If  a  model  includes  the  specific  risk  of 
covered  debt  positions  but  not  covered  equity 
positions  (or  vice  versa),  then  the  bank  can 
reduce  its  specific  risk  charge  for  the 
included  positions  under  paragraph  (b)  of 
this  section.  The  specific  risk  charge  for  the 
positions  not  included  equals  the  standard 
specific  risk  capital  charge  under  paragraph 
(c)  of  this  section. 

(2)  If  a  model  addresses  the  specific  risk  of 
both  covered  debt  and  equity  positions,  then 
the  bank  can  reduce  its  specific  risk  charge 
for  both  covered  debt  and  equity  positions 
under  pcu^graph  (b)  of  this  section.  In  this 
case,  the  comparison  described  in  paragraph 
(b)  of  this  section  must  be  based  on  the  total 
VAR-based  figure  for  the  specific  risk  of  debt 
and  equity  positions,  taking  into  account  any 
correlations  that  are  built  into  the  model. 

(b)  VAR-based  specific  risk  capital  charge- 
In  all  cases  where  a  bank  measures  specific 
risk  in  its  internal  model,  the  total  capital 
charge  for  sf)ecific  risk  (i.e..  the  VAR-based 
specific  risk  capital  charge  plus  the  specific 
risk  add-on)  must  equal  at  least  50  percent 
of  the  standard  specific  risk  capital  charge 
(this  amount  is  the  minimum  specific  risk 
charge). 

(1 )  If  the  portion  of  a  bank's  VAR  measure 
that  is  attributable  to  specific  risk  (multiplied 
by  the  bank's  multiplication  factor  if  required 
in  section  3(a)(2)  of  this  appendix)  is  greater 
than  or  equal  to  the  minimum  specific  risk 
charge,  then  the  bank  has  no  specific  risk 
add-on  and  its  capital  charge  for  specific  risk 
is  the  portion  included  in  the  VAR  measure. 

(2)  If  the  portion  of  a  bank's  VAR  measure 
that  is  attributable  to  specific  risk  (multiplied 
by  the  bank's  multiplication  factor  if  required 
in  section  3(a)(2)  of  this  appendix)  is  less 
than  the  minimum  sjjecific  risk  charge,  then 
the  bank's  specific  risk  add-on  is  the 
difference  between  the  minimum  specific 
risk  charge  and  the  specific  risk  portion  of 
the  VAR  measure  (multiplied  by  the  bank's 
multiplication  factor  if  required  in  section 
3(a)(2)  of  this  appendix). 

(c)  Standard  specific  risk  capital  charge. 
The  standard  specific  risk  capital  charge 
equals  the  sum  of  the  components  for 
covered  debt  and  equity  pKJsitions  as  follows: 

(1)  Covered  debt  positions,  (i)  For  purposes 
of  this  section  5,  covered  debt  positions 
means  fixed-rate  or  floating-rate  debt 
instruments  located  in  the  trading  account 
and  instruments  located  in  the  trading 
account  with  values  that  react  primarily  to 
changes  in  interest  rates,  including  certain 
non-convertible  preferred  stock,  convertible 
bonds,  and  instruments  subject  to  repurchase 
and  lending  agreements.  Also  included  are 
derivatives  (including  written  and  purchased 
options)  for  which  the  underlying  instrument 
is  a  covered  debt  instrument  that  is  subject 
to  a  non-zero  specific  risk  capital  charge. 

(A)  For  covered  debt  positions  that  are 
derivatives,  a  bank  must  risk-weight  (as 
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described  in  paragraph  (c)(l)(iii)  of  this 
section)  the  market  value  of  the  effective 
notional  amount  of  the  underlying  debt 
instnunent  or  index  portfolio.  Swaps  must  be 
included  as  the  notional  position  in  the 
underlying  debt  instrument  or  index 
portfolio,  with  a  receiving  side  treated  as  a 
long  position  and  a  ftaying  side  treated  as  a 
short  position;  and 

(B)  For  covered  debt  positions  that  are 
options,  whether  long  or  short,  a  bank  must 
risk-weight  (as  described  in  paragraph 
(c)(l)(iii]  of  this  section)  the  market  value  of 
the  effective  notional  amount  of  the 
underlying  debt  instrument  or  index 
multiplied  by  the  option's  delta. 

(ii)  A  bank  may  net  long  and  short  covered 
debt  positions  (including  derivatives)  in 
identical  debt  issues  or  indices. 

(iii)  A  bank  must  multiply  the  absolute 
value  of  the  current  market  value  of  each  net 
long  or  short  covered  debt  position  by  the 
appropriate  specific  risk  weighting  factor 
indicated  in  Table  2  of  this  appendix.  The 
specific  risk  capital  charge  component  for 
covered  debt  positions  is  the  sum  of  the 
weighted  values. 

Table  2— Specific  Risk  Weighting 
Factors  for  Covered  Debt  Posi- 
tions 


Remaining  ma- 

Weighting 

Category 

turity  (contrac- 

factor (in 

tual) 

percent) 

Government ' 

N/A  

0.00 

Qualifying  2 

6  months  or  less 

0.25 

Over  6  months 

1.00 

to  24  months. 

Over  24  months 

1.60 

Other3 

N/A 

8.00 

^The  "govemmenr  category  includes  aR 
debt  instruments  of  central  governments  of 
OECD  countries  (as  defiried  in  appendix  A  of 
this  part)  including  borxJs,  Treasury  btHs,  and 
other  short-term  instruments,  as  well  as  local 
currency  instruments  of  norvOECD  central 
governments  to  the  extent  the  bark  has  liat>(l- 
ities  booked  in  that  currency. 

2  The  "qualifying"  category  irwiudes  detit  in- 
struments of  U.S.  government-sponsored 
agencies  (as  defined  in  appendix  A  of  this 
part),  general  otiligation  debt  instruments  is- 
sued t^  states  and  ottier  political  sutxjivtsions 
of  OECD  countries,  multilateral  developmerrt 
banks  (as  defined  in  appendix  A  of  this  pan), 
arxj  debt  instruments  issued  by  U.S.  deposi- 
tory institutk>ns  or  OECD-tanks  (as  defined  in 
appendix  A  of  this  part)  that  do  not  qualify  as 
capital  of  the  issuing  institution.  This  category 
also  includes  other  detrt  instruments,  including 
corporate  det)t  and  revenue  instruments  is- 
sued bv  states  and  other  political  subdivisions 
of  OECD  countries,  that  are:  (1)  Rated  invest- 
ment grade  by  at  least  two  nationally  recog- 
nized credit  rating  services;  (2)  rated  invest- 
ment grade  by  one  nationally  recognized  cred- 
it rating  agency  and  not  rated  less  than  invest- 
ment grade  by  any  ottier  credit  rating  agency; 
or  (3)  unrated,  but  deerned  to  be  of  com- 
parable investment  quality  by  the  reporting 
bank  and  the  issuer  has  instruments  listed  on 
a  recognized  stock  exchartge,  subject  to  re- 
view by  the  OCC.. 


3The  "other  category  includes  debt  instru- 
ments that  are  not  included  in  the  goverrvnant 
or  qualifying  categories. 

(2)  Covered  equity  positions,  (i)  For 
purposes  of  this  section  5,  covered  equity 
positions  means  equity  instruments  located 
in  the  trading  account  and  instruments 
located  in  the  trading  accoimt  with  values 
that  react  primarily  to  changes  in  equity 
prices,  including  voting  or  non-voting 
common  stock,  certain  convertible  bonds, 
and  commitments  to  buy  or  sell  equity 
instruments.  Also  included  are  derivatives 
(including  written  and  purchased  options) 
for  which  the  underiyiBg  is  a  covered  equity 
position. 

(A)  For  covered  equity  positions  that  are 
derivatives,  a  bank  must  risk  weight  (as 
described  in  paragraph  (c)(2)(iii)  of  this 
section)  the  market  value  of  the  effective 
notional  amoimt  of  the  underlying  equity 
instrument  or  equity  portfolio.  Swaps  must 
be  included  as  the  notional  position  in  the 
underlying  equity  instrument  or  index 
portfolio,  with  a  receiving  bide  treated  as  a 
long-position  and  a  paying  side  treated  as  a 
short  position;  and 

(B)  For  covered  equity  positions  that  are 
options,  whether  long  or  short,  a  bank  must 
risk  weight  (as  described  in  paragraph 
(c)(2)(iii)  of  this  section)  the  market  value  of 
the  effective  notional  amount  of  the 
underlying  equity  instrument  or  index 
multiplied  by  the  option's  delta. 

(ii)  A  bank  may  net  long  and  short  covered 
equity  [XMitions  (including  derivatives)  in 
identical  equity  issues  or  equity  indices  in 
the  same  market.'* 

(iii)(A)  A  bank  must  multiply  the  absolute 
value  of  the  current  market  value  of  each  net 
long  or  short  covered  equity  position  by  a 
risk  weighting  bctor  of  8.0  percent,  or  by  4.0 
percent  if  the  equity  is  held  in  a  portfolio  that 
is  both  liquid  and  well-diversified.'^  For 
covered  equity  positions  that  are  index 
contracts  comprising  a  well-diversified 
portfolio  of  equity  instnmients,  the  net  long 
or  short  p>osition  is  multiplied  by  a  risk 
weighting  factor  of  2.0  percent. 

(B)  For  covered  equity  positions  from  the 
following  futures-related  arbitrage  strategies, 
a  bank  may  apply  a  2.0  percent  risk 
weighting  factor  to  one  side  (long  or  short) 
of  each  position  with  the  opp>osite  side 
exempt  from  charge: 


■*A  bank  may  also  net  positions  in  depository 
receipts  against  an  opfwsite  position  in  the 
underlying  equity  or  identical  equity  in  difTerent 
markets,  provided  that  the  t>ank  includes  the  costs 
of  conversion. 

"A  portfolio  is  liquid  and  well-diversifiBd  if:  (1) 
It  is  characterized  by  a  limited  sensitivity  to  price 
changes  of  any  single  equity  issue  or  closely  related 
group  of  equity  issues  held  in  the  portfolio;  (2)  the 
volatility  of  the  (Kirtfolio's  value  is  not  dominated 
by  the  volatility  of  any  individual  equity  issue  or 
by  equity  issues  from  any  single  industry  or 
economic  sector  (3)  it  contains  a  large  number  of 
individual  equity  positions,  with  no  single  pxMition 
representing  a  substantial  portion  of  the  portfolio's 
total  market  value;  and  (4)  it  consists  mainly  of 
issues  traded  on  organized  exchanges  or  in  %vell- 
established  over-the-counter  markets. 


(1)  Loiag  and  short  positions  in  exactly  the 
same  index  at  difiierent  dates  or  in  di&rant 
marlut  centers:  or 

[2]  Long  and  short  portions  in  index 
contracts  at  the  same  date  in  diSarant  but 
similar  indices. 

(C)  For  futures  contracts  on  broadly-besed 
indices  that  are  matched  by  o&etting 
positions  in  a  basket  of  stocks  comprising  the 
index,  a  bank  may  apply  a  2.0  percent  risk 
weighting  factor  to  the  futures  and  stock 
basket  positions  (long  and  short),  provided 
that  such  trades  are  deliberately  entered  into 
and  separately  controlled,  and  that  the  basket 
of  stocks  comprises  at  least  90  percent  of  the 
capitalization  of  the  index. 

(iv)  The  specific  risk  capital  charge 
component  for  covered  equity  p)oeitions  is 
the  sum  of  the  weighted  values. 

Section  6.  Reservation  of  Authority 

The  OCC  reserves  the  authority  to  modify 
the  application  of  any  of  the  provisions  in 
this  appendix  to  any  bank,  upon  reasonable 
justification. 

Dated:  August  6, 1996. 
Eugene  A.  Ludwrig, 

Comptroller  of  the  Currency, 

Federal  Reserve  System 

12  CFR  CHAPTER  n 

For  the  reasons  set  out  in  the  joint 
preamble,  parts  208  and  225  of  title  12 
of  chapter  n  of  the  Code  of  Federal 
Regulations  are  amended  as  follows: 

PART  208— MEMBERSHIP  OF  STATE 
BANKING  INSTITUTIONS  IN  THE 
FEDERAL  RESERVE  SYSTEM 
(REGULATION  H) 

1.  The  authority  citation  for  part  208 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  36,  246(a).  248(c), 
321-338a,  371d,  461,  481-486.  601,  611. 
1814, 1823(j),  1828(o),  1831o,  1831p-l,  310S, 
3310,  3331-3351,  and  3906-3909;  15  U.S.C 
78b,  781(b),  781(g),  78l(i).  78o-4(c)(5),  78q, 
78q-l,  and  78w;  31  U.S.C.  5318;  42  U.S.C 
4012a,  4104a,  4104b,  4106,  and  4128. 

2.  Section  208.13  is  revised  to  read  as 
follows: 

$208.13    Capital  Adequacy. 

The  standards  and  guidelines  by 
which  the  capital  adequacy  of  state 
member  banks  wiU  be  evaluated  by  the 
Board  are  set  forth  in  appendix  A  and 
appendix  E  for  risk-based  capital 
purposes,  and,  with  respect  to  the  ratios 
relating  capital  to  total  assets,  in 
appendix  B  to  part  208  and  in  appendix 
B  to  the  Board's  Regulation  Y,  12  CFR 
part  225. 

3.  Appendix  A  is  amended  in  the 
introductory  text  by  adding  a  new 
paragraph  after  the  second  undesignated 
paragraph  to  read  as  follows: 
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Appmdbi  A  to  Part  20S— Capital 
Adequacy  Guidelines  fbr  State  Member 
Banks;  Risk  Based  Measure 


In  addition,  when  certain  banlu  that 
engage  in  lading  activities  calculate 
their  risk-based  capital  ratio  under  this 
appendix  A,  they  must  also  refer  to 
appendix  E{  of  this  part,  which 
IncorporatBE  capital  charges  for  certain 
market  risks  into  the  risk-based  capital 
ratio.  When  calculating  their  risk-based 
capital  ratio  under  this  appendix  A. 
such  banks  are  required  to  refer  to 
appendix  E  of  this  part  for  supplemental 
rules  to  determine  qualifying  and  excess 
capital,  calculate  risk-weighted  assets, 
calculate  market  risk  eqmvalent  assets, 
and  calculate  risk-based  capital  ratios 
adjusted  fbr  market  risL 
•        «        *        «        • 

4.  A  new  appendix  E  is  added  to  read 
as  follows:  | 

Appendix  E  to  Part  208— Capital 
Adequacy  Guidelines  for  State  Member 
Banks;  Market  Risk  Measure 

Section  1.  Purpose.  Applicability,  Scope,  and 
Eifective  Date 

(a)  Purpost-  The  purpose  of  this  appendix 
is  to  ensure  that  banks  with  significant 
exposiire  to  market  risk  maintain  adequate 
capital  to  support  that  exposure.  ■  This 
appendix  supplements  and  adjusts  the  risk- 
based  capital  ratio  calculations  under 
appendix  A  ^f  this  part  with  respect  to  those 
banks. 

(b)  Applicability.  (1)  This  appendix  applies 
to  any  insured  state  member  bank  whose 
trading  activity  ^  (on  a  worldwide 
consolidated  basis)  equals: 

(i)  10  peictnt  or  more  of  total  assets;  ^  or 
(ii)  Si  billion  or  more. 

(2)  The  Federal  Reserve  may  additionally 
apply  this  appendix  to  any  insured  state 
member  bank  if  the  Federal  Reserve  deems  it 
necessary  or  appropriate  for  safe  and  sound 
banking  practices. 

(3)  The  Federal  Reserve  may  exclude  an 
insured  stata  member  bank  otherwise 
meeting  the  criteria  of  paragraph  (b)(1)  of  this 
section  from  coverage  under  this  appendix  if 
it  determines  the  bank  meets  such  criteria  as 
a  consequence  of  accounting,  operational,  or 
similar  considerations,  and  the  Federal 
Reserve  deems  it  consistent  with  safe  and 
sound  banki|ig  practices. 


>  This  appendix  is  based  on  a  franMwork 
developed  jointly  by  supervisory  authorities  Emm 
the  countries  lepresented  on  the  Basle  Committee 
on  Banking  Supervision  and  endorsed  by  the  Group 
of  Ten  Central  Bank  Governors.  The  framework  is 
described  in  a  Basle  Committee  paper  entitled 
"Amendment  to  the  Capital  Accord  to  Incorporate 
Market  Risk,"  January  1996. 

'  Trading  activity  means  the  gross  sum  of  trading 
assets  and  liabilities  as  reported  in  the  bank's  most 
recant  quarterly  Consolidated  Report  of  Condition 
and  Income  (Gall  Report). 

'Total  assets  means  quarter-end  total  assets  a* 
reported  in  the  bank's  moat  recent  Call  Report 


(c)  Scope.  The  capital  requirements  of  diis 
appendix  support  maricet  risk  associated  with 
a  bank's  covered  positions. 

(d)  Effective  date.  This  appendix  is 
e^sctive  as  of  January  1, 1997.  Compliance 
is  not  mandatory  until  January  1. 1998. 
Subject  to  supervisory  approval,  a  bank  may 
opt  to  comply  with  this  appendix  as  early  as 
January  1, 1997.* 

Section  2.  Definitions 

For  piuposes  of  this  appendix,  the 
following  definitions  apply: 

(a)  Covered  positions  means  all  positions 
in  a  bank's  trading  account,  and  all  foreign 
exchange  ^  and  commodity  p>osition8, 
whether  or  not  in  the  trading  accoimt* 
Positions  include  on-balance-sheet  assets  and 
liabilities  and  off-balance-sheet  items. 
Securities  subject  to  repuiphase  and  lending 
agreements  are  included  as  if  they  are  still 
owned  by  the  lender. 

(b)  Market  risk  means  the  risk  of  loss 
resulting  from  movements  in  market  prices. 
Market  risk  consists  of  general  market  risk 
and  specific  risk  components. 

(1)  General  market  risk  means  changes  in 
the  market  value  of  covered  positions 
resulting  from  broad  market  movements, 
such  as  changes  in  the  general  level  of 
interest  rates,  eqtiity  prices,  foreign  exchange 
rates,  or  commodity  prices. 

(2)  Specific  risk  means  changes  in  the 
market  value  of  sp)ecific  positions  due  to 
fectors  other  than  broad  market  movements 
and  includes  such  risk  as  the  credit  risk  of 
an  instnunent's  issuer. 

(c)  Tier  1  and  Tier  2  capital  are  defined  in 
appendix  A  of  this  part 

(d)  Tier  3  capital  is  subordinated  debt  that 
is  unsecured;  ia  fiilly  paid  up;  has  an  original 
maturity  of  at  least  two  yean;  is  not 
redeemable  before  maturity  without  prior 
approval  by  the  Federal  Reserve;  includes  a 
lock-in  clause  precluding  payment  of  either 
interest  or  principal  (even  at  maturity)  if  the 
payment  would  cause  the  issuing  bank's  risk- 
based  capital  ratio  to  fall  or  remain  below  the 
minimum  required  imder  appendix  A  of  this 
part;  and  does  not  contain  and  is  not  covered 
by  any  covenants,  terms,  or  restrictions  that 
are  inconsistent  with  safe  and  sound  banking 
practices. 

(e)  Value-at-risk  (VAR)  means  the  estimate 
of  the  maximum  amount  that  the  value  of 
covered  positions  could  decline  during  a 
fixed  holding  period  within  a  stated 
confidence  level,  measured  in  accordance 
with  section  4  of  this  appendix. 

Section  3.  Adjustments  to  the  Risk-Based 
Capital  Ratio  Calculations 

(a)  Risk-based  capital  ratio  denominator.  A 
bank  subject  to  this  appendix  shall  calculate 
its  risk-based  capital  ratio  denominator  as 
follows: 

(1)  Adjusted  risk-weighted  assets.  Calculate 
adjusted  risk-weighted  assets,  which  equals 


*  A  bank  that  voluntarily  complies  with  the  final 
rule  prior  to  January  1, 1998,  must  comply  with  all 
of  its  provisions. 

>  Subject  to  supervisory  review,  a  bank  may 
exclude  structural  positions  in  foreign  ctirrencies 
from  its  covered  positions. 

*The  term  trading  account  is  defined  in  the 
instructions  to  the  Call  Report 


risk-weighted  assets  (as  detennlned  in 
accordance  with  appendix  A  of  this  part), 
excluding  the  risk-weighted  amoimts  of  all 
covered  positions  (except  foreign  exchange 
positions  outside  the  trading  account  and 
over-the-counter  derivative  positions).'' 

(2)  Measure  for  market  risk.  Calculate  the 
measure  for  market  risk,  which  equals  the 
simi  of  the  VAR-based  capital  charge,  the 
specific  risk  add-on  (if  any),  and  the  capital 
charge  for  de  minimis  expostires  (if  any). 

(i)  VAR-based  capital  charge.  The  VAR- 
based  capital  charge  equals  the  hi^er  of: 

(A)  The  previous  day's  VAR  measure;  or 

(B)  The  average  of  the  daily  VAR  meastires 
for  each  of  the  preceding  60  business  days 
multiplied  by  three,  except  as  provided  in 
section  4(e)  of  this  appendix; 

(ii)  Specific  risk  add-on.  The  specific  risk 
add-on  is  calculated  in  accordance  with 
section  5  of  this  appendix;  and 

(iii)  Capital  charge  for  de  minimis 
exposure.  The  capital  charge  for  de  minimis 
exposure  is  calciilated  in  accordance  with 
section  4(a)  of  this  appendix. 

(3)  Market  risk  equivalent  assets.  Calculate 
market  risk  equivalent  asisets  by  multiplying 
the  meas\ire  for  market  risk  (as  calculated  in 
paragraph  (a)(2)  of  this  section)  by  12.5. 

(4)  Denominator  calculation.  Add  market 
risk  equivalent  assets  (as  calculated  in 
paragraph  (a)(3)  of  this  section)  to  adjusted 
risk-weighted  assets  (as  calculated  in 
p>aragraph  (a)(1)  of  this  section).  The  resulting 
sum  is  the  bank's  risk-based  capital  ratio 
denominator. 

(b)  Risk-based  capital  ratio  numeratm:  A 
bank  subject  to  this  appendix  shall  calculate 
its  risk-based  capital  ratio  numerator  by 
allocating  capital  as  follows: 

(1)  Credit  risk  allocation.  Allocate  Tier  1 
and  Tier  2  capital  equal  to  8.0  p>ercent  of 
adjusted  risk-weighted  assets  (as  calculated 
in  paragraph  (a)(1)  of  this  section).* 

(2)  Market  risk  allocation.  Allocate  Tier  1, 
Tier  2,  and  Tier  3  capital  equal  to  the 
measure  for  market  risk  as  calculated  in 
paragraph  (a)(2)  of  this  section.  The  sum  of 
Tier  2  and  Tier  3  capital  allocated  for  market 
risk  must  not  exceed  250  percent  of  Tier  1 
capital  allocated  for  market  risk.  (This 
requirement  means  that  Tier  1  capital 
allocated  in  this  paragraph  (b)(2)  must  equal 
at  least  28.6  percent  of  the  measure  for 
market  risk.) 

(3)  Restrictions,  (i)  The  siun  of  Tier  2 
capital  (both  allocated  and  excess)  and  Tier 

3  capital  (allocated  in  paragraph  (b)(2)  of  this 
section)  may  not  exceed  100  percent  of  Tier 
1  capital  (both  allocated  and  excess).' 

(ii)  Term  subordinated  debt  (and 
intermediate-tenn  preferred  stock  and  related 


''Foreign  exchange  positions  outside  the  trading 
account  and  all  over-the-counter  derivative 
positions,  whether  or  not  in  the  trading  account, 
must  be  included  in  adjusted  risk  weighted  assets 
as  determined  in  appendix  A  of  this  part. 

*  A  bank  may  not  allocate  Tier  3  capital  to 
support  credit  risk  (as  calculated  under  appendix  A 
of  this  part). 

'Excess  Tier  1  capital  means  Tier  1  capital  that 
has  not  been  allocated  in  paragraphs  (b)(1)  and 
(b)(2)  of  this  section.  Excess  Tier  2  capital  means 
Tier  2  capital  that  has  not  been  allocated  in 
paragraph  (b)(1)  and  (b)(2)  of  this  section,  subject 
to  the  restrictions  in  paragraph  (b)(3)  of  this  section. 
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surplus)  indudod  in  Tier  2  capital  (both 
allocated  and  excess)  may  not  exceed  50 
percent  of  Tier  1  capital  (both  allocated  and 
excess). 

(4)  Numerator  calculation.  Add  Tier  1 
capita]  (both  allocated  and  excess),  Tier  2 
capital  (both  allocated  and  excess),  and  Tier 
3  capital  (allocated  under  paragraph  (b)(2)  of 
this  section).  The  resulting  sum  is  the  bank's 
risk-based  capital  ratio  niunerator. 

Section  4.  Internal  Models. 

(a)  General.  For  risk-based  capital 
purposes,  a  bank  subject  to  this  appendix 
must  use  its  internal  model  to  measure  its 
daily  VAR,  in  accordance  with  the 
requirements  of  this  section. '°  The  Federal 
Reserve  may  p>ermit  a  bank  to  use  alternative 
techniques  to  measure  the  market  risk  of  de 
minimis  exposures  so  long  as  the  techniques 
adequately  measure  associated  market  risl:. 

(b)  Qualitative  requirements.  A  bank 
subject  to  this  appendix  must  have  a  risk 
management  system  that  meets  the  following 
minimum  qualitative  requirements: 

(1)  The  bank  must  have  a  risk  control  unit 
that  reports  directly  to  senior  management 
and  is  independent  faxun  business  trading 
units. 

(2)  The  bank's  internal  risk  measurement 
model  must  be  integrated  into  the  daily 
management  process. 

(3)  The  bank's  policies  and  procedures 
must  identify,  and  the  bank  must  conduct, 
appropriate  stress  tests  and  backtests. ' '  The 
bank's  policies  and  procedures  must  identify 
the  procedures  to  follow  in  response  to  the 
results  of  such  tests. 

(4)  The  bank  must  conduct  independent 
reviews  of  its  risk  measurement  and  risk 
management  systems  at  least  annually. 

(c)  h4aHcet  risk  factors.  The  bank's  internal 
model  must  use  risk  factors  sufficient  to 
measure  the  market  risk  inherent  in  all 
covered  {Ktsitions.  The  risk  fectors  must 
address  interest  rate  risk,'^  equity  price  risk, 
foreign  exchange  rate  risk,  and  commodify 
price  risic 

(d)  Quantitative  requirements.  Fat 
regulatory  capital  purposes,  VAR  measures 
must  meet  the  following  quantitative 
requirements: 

(1)  The  VAR  measures  must  be  calculated 
on  a  daily  basis  using  a  99  percent,  one-tailed 


'°A  bank's  internal  model  may  use  any  generally 
accepted  measurement  techniques,  such  as 
variance-covariance  models,  historical  simulations, 
or  Monte  Carlo  simulations.  However,  the  level  of 
sophistication  and  accuracy  of  a  bank's  internal 
model  must  be  commensurate  with  the  nature  and 
size  of  its  covered  positions.  A  bank  that  modifies 
its  existing  modeling  procedures  to  comply  with  the 
requirements  of  this  appendix  for  risk-based  capital 
purposes  should,  nonetheless,  continue  to  use  the 
internal  model  it  considers  most  appropriate  in 
evaluating  risks  for  other  purposes. 

' '  Stress  tests  provide  information  alx>ut  the 
impact  of  adverse  market  events  on  a  tiank's 
covered  positions.  Backtests  provide  information 
about  the  accuracy  of  an  internal  model  by 
comparing  a  bank's  daily  VAR  measures  to  its 
corresponding  daily  trading  profits  and  losses. 

'2  For  matedal  exposures  in  the  major  currencies 
and  markets,  modeling  techniques  must  capture 
spread  risk  and  must  incorporate  enough  segments 
of  the  yield  curve— at  least  six — to  capture 
differences  in  volatility  and  less  than  perfect 
correlation  of  rates  along  the  yield  curve. 


confidence  level  with  a  price  abode 
equivalent  to  a  ten-business  day  movement 
in  rates  and  prices.  In  order  to  calctilate  VAR 
measures  based  on  a  ten-day  price  shock,  the 
bank  may  either  calculate  ten-day  figures 
directly  or  convert  VAR  figures  iMsed  on 
holding  periods  other  than  ten  days  to  the 
equivalent  of  a  ten-day  holding  period  (for 
instance,  by  multiplying  a  one-day  VAR 
measure  by  the  square  root  of  ten). 

(2)  The  VAR  measures  must  be  based  on 
an  historical  observation  period  (or  effective 
observation  period  for  a  bank  using  a 
weighting  scheme  or  other  similar  method]  of 
at  least  one  year.  The  bank  must  update  data 
sets  at  least  once  every  three  months  or  more 
frequently  as  market  conditions  warrant 

(3)  The  VAR  meastires  must  include  the 
risks  arising  from  the  non-linear  price 
characteristics  of  options  positions  and  the 
sensitivity  of  the  market  value  of  the 
positions  to  changes  in  the  volatility  of  the 
underlying  rates  or  prices.  A  bank  with  a 
large  or  complex  options  portfolio  must 
measure  the  volatility  of  options  positions  by 
different  maturities. 

(4)  The  VAR  measures  may  incorporate 
empirical  correlations  within  and  across  risk 
categories,  provided  that  the  bank's  process 
for  measuring  coirelations  is  sound.  In  the 
event  that  the  VAR  measures  do  not 
incorporate  empirical  correlations  across  risk 
categories,  then  the  bank  must  add  the 
separate  VAR  measures  for  the  four  major 
risk  categories  to  determine  its  aggregate  VAR 
measure. 

(e)  Backesting.  (1)  Beginning  one  year  after 
a  bank  starts  to  comply  with  this  appendix, 
a  bank  must  conduct  backtesting  by 
comp>aring  each  of  its  most  recent  250 
business  days'  actual  net  trading  profit  or 
loss  13  with  the  corresptonding  daily  VAR 
measures  generated  for  internal  risk 
measurement  purposes  and  calibrated  to  a 
one-day  holding  period  and  a  99  percent, 
one-tailed  confidence  level. 

(2)  Once  each  quarter,  the  bank  must 
identify  the  number  of  exceptions,  that  is,  the 
number  of  business  days  for  which  the 
magnitude  of  the  actuaJ  daily  net  trading 
loss,  if  any,  exceeds  the  corresponding  daily 
VAR  measure. 

(3)  A  bank  must  use  the  multiplication 
factor  indicated  in  Table  1  of  this  appendix 
in  determining  its  capital  charge  for  market 
risk  under  section  3(a)(2)(i)(B)  of  this 
appendix  imtil  it  obtains  the  next  quarter's 
backtesting  results,  unless  the  Federal 
Reserve  determines  that  a  different 
adjustment  or  other  action  is  appropriate. 

Table  i  .— Multipucation  Factor 
Based  on  Results  of  Backtesting 


Table  1.— Multipucation  Factor 
Based  on  Results  of 
Backtesting— Continued 


Number  o)  exceptk)ns 

MuKipfica- 
tkxifoctor 

4  Oi  loWBi  ■••■■■■•■■■^•••■■•■•■•■••••••■•••■•* 

5 

6 ....; _ 

3.00 
3.40 
3,50 

Number  of  exceptions 

MuMpica- 
tiontector 

7 

8 „„ __ 

3,fif> 
3.75 

9 „.... 

10  or  more 

3416 
4.00 

■^Actual  net  trading  profits  and  losses  typically 
include  such  things  as  realized  and  unrealized 
gains  and  losses  on  portfolio  positions  as  well  as 
fee  income  and  commissions  associated  with 
trading  activities. 


Section  5.  Specific  Risk 

(a)  Specific  risk  add-on.  For  purposes  of 
section  3(a)(2)(ii)  of  this  appendix,  a  bank's 
specific  risk  add-on  equals  the  standard 
specific  risk  capital  charge  calculated  imder 
paragraph  (c)  of  this  section.  If,  however,  a 
bank  can  demonstrate  to  the  Federal  Reserve 
that  its  internal  model  measures  the  specific 
risk  of  covered  debt  and/or  equity  positions 
and  that  those  measures  are  included  in  the 
VAR-based  capital  charge  in  section  3(a)(2)(i) 
of  this  appendix,  then  the  bank  may  reduce 
or  eliminate  its  specific  risk  add-on  imder 
this  section.  The  determination  as  to  whether 
a  model  incorporates  specific  risk  must  be 
made  separately  for  covered  debt  and  equity 
positions. 

(1)  If  a  model  includes  the  8f>ecific  risk  of 
covered  debt  positions  but  not  covered  equity 
positions  (or  vice  versa),  then  the  bank  can 
reduce  its  specific  risk  charge  for  the 
included  positions  under  paragraph  (b)  of 
this  section.  The  specific  risk  charge  for  the 
positions  not  included  equals  the  standard 
specific  risk  capital  chaige  under  paragraph 
(c)  of  this  section. 

(2)  If  a  model  addresses  the  specific  risk  of 
both  covered  debt  and  equity  {Xksitions,  then 
the  bank  can  reduce  its  specific  risk  charge 
for  both  covered  debt  and  equity  positions 
under  paragraph  (b)  of  this  section.  In  this 
case,  the  comparison  described  in  paragraph 
(b)  of  this  section  must  be  based  on  the  total 
VAR-based  figure  for  the  specific  risk  of  debt 
and  equity  positions,  taking  into  account  any 
correlations  that  are  built  into  the  model. 

(b)  VAR-based  specific  risk  capital  charge. 
In  all  cases  where  a  bank  measures  specific 
risk  in  its  internal  model,  the  total  capital 
charge  for  sfiecific  risk  (i.e.,  the  VAR-based 
specific  risk  capital  charge  plus  the  specific 
risk  add-on)  must  equal  at  least  50  percent 
of  the  standard  specific  risk  capital  chaige 
(this  amount  is  the  minimum  specific  risk 
chaige). 

(1)  If  the  portion  of  a  bank's  VAR  measure 
that  is  attributable  to  specific  risk  (multiplied 
by  the  bank's  multiplication  factor  if  required 
in  section  3(a)(2)  of  this  appendix)  is  greater 
than  or  equal  to  the  minimum  specific  risk 
charge,  then  the  bank  has  no  s{)ecific  risk 
add-on  and  its  capital  charge  for  specific  risk 
is  the  portion  included  in  the  VAR  measure. 

(2)  If  the  portion  of  a  bank's  VAR  measure 
that  is  attributable  to  specific  risk  (multiplied 
by  the  bank's  multiplication  factor  if  required 
in  section  3(a)(2)  of  this  appendix)  is  less 
than  the  minimum  specific  risk  charge,  then 
the  bank's  sf>ecific  risk  add-on  is  the 
difference  between  the  minimum  sf>ecific 
risk  charge  and  the  specific  risk  portion  of 
the  VAR  measure  (multiplied  by  the  bank's 
multiplication  foctor  if  required  in  section 
3(a)(2)  of  this  appendix). 
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(c)  Standartl  specific  risk  capital  c/KUge. 
The  standard  specific  risk  capital  charge 
equa  s  the  siun  of  the  cranponents  for 
covered  debt  iod  equity  positions  as  follows: 

(1)  Covered  debt  positions,  (i)  For  purposes 
of  this  section  5.  covered  debt  positions 
means  fixed-rate  or  floating-rate  debt 
instruments  located  in  the  trading  account 
and  instruments  located  In  the  trading 
account  with  values  that  react  primarily  to 
dianges  in  interest  rates,  including  certain 
non-convertible  preiiBrred  stock,  convertible 
bonds,  and  instruments  subject  to  repurchase 
and  lending  sgreements.  Also  included  are 
derivatives  (including  written  and  purchased 
options)  for  which  the  underlying  instrument 
is  a  covered  debt  instrument  that  is  subject 
to  a  non-zsro  specific  risk  capital  charge. 

(A)  For  covered  debt  positions  that  are 
dorivatives,  a  bank  must  risk-weight  (as 
described  in  paragraph  (cMl)(iii)  of  this 
section)  the  market  value  of  the  effective 
notional  amount  of  the  underlying  debt 
instrument  or  index  portfolio.  Swaps  must  be 
included  as  the  notional  position  in  the 
underlying  debt  instrument  or  index 
portfolio,  writk  a  receiving  side  treated  as  a 
long  position  and  a  paying  side  treated  as  a 
short  position;  and 

(B)  For  covered  debt  positions  that  are 
options,  whether  long  or  short,  a  bank  must 
risk-weight  (ae  described  in  paragraph 
(c)(l)(iii)  of  this  section)  the  market  value  of 
the  effective  notional  amount  of  the 
underlying  debt  instrument  or  index 
multiplied  by  the  option's  delta. 

(ii)  A  bank  may  net  long  and  short  covered 
debt  positions  (including  derivatives)  in 
identical  deb(  issues  or  indices. 

(iii)  A  bank  must  multiply  the  absolute 
value  of  the  current  market  value  of  each  net 
long  or  short  covered  debt  position  by  the 
appropriate  specific  risk  weighting  factor 
indicated  in  Table  2  of  this  appendix.  The 
specific  risk  oapital  charge  component  for 
covered  debt  positions  is  the  sum  of  the 
weighted  valttes. 

Table  2.-^pecific  Risk  Weighting 
Factorsi  for  Covered  Debt  Posi- 
tions 


Catagofy 

Remaining  ma- 
turity (contrao- 
tuaO 

Weighting 
(actor  (in 
percent) 

1 
Government  ... 

N/A  

0.00 

Qualifying  .... 

6  months  or  less 
Over  6  months 
to  24  months. 

0.25 
1.00 

• 

Over  24  months 

1.60 

Other 

... 

N/A  

aoo 

(A)  The  government  category  includes  all 
debt  instruments  of  central  governments  of 
OECD-based  countries  '*  including  bonds. 
Treasury  billf ,  and  other  short-term 
instruments,  bs  well  as  local  currency 
instruments  ^f  non-OECD  central 
governments 'to  the  extent  the  bank  has 
liabilities  booked  in  that  currency. 


(B)  The  qualifying  category  includes  debt 
instruments  of  U.S.  government -sponsored 
agencies,  general  obligation  debt  instnmients 
issued  by  states  and  other  political 
subdivisions  of  OEa>based  countries, 
multilateral  development  banks,  and  debt 
instruments  issued  by  U.S.  depositoiy 
institutions  or  OECD-baoks  that  do  not 
qualify  as  capital  of  the  issuing  institution. '^ 
This  category  also  includes  other  debt 
instruments,  including  corporate  debt  and 
revenue  instruments  issued  by  states  and 
other  political  subdivisions  of  OECD 
countries,  that  are: 

[1]  Rated  investment-grade  by  at  least  two 
nationally  recognized  credit  rating  services; 

[3)  Rated  investment-grade  by  one 
nationally  rocogoized  credit  rating  agency 
and  not  rated  less  than  investment-grade  by 
any  other  credit  rating  agency;  or 

(J)  Unrated,  but  deemed  to  be  of 
comparable  investment  quality  by  the 
reporting  bank  and  the  issuer  has 
instruments  listed  on  a  recognized  stock 
exchange,  subject  to  review  by  the  Federal 
Reserve. 

(C)  The  other  category  includes  debt 
instruments  that  are  not  included  in  the 
government  or  qualifying  categories. 

(2)  Covered  equity  positions,  (i)  For 
purposes  of  this  section  5,  covered  equity 
positions  mecms  equity  instruments  located 
in  the  trading  account  and  instruments 
located  in  the  trading  account  with  values 
that  react  primarily  to  changes  in  equity 
prices,  including  voting  or  non-voting 
common  stock,  certain  convertible  bonds, 
and  commitments  to  buy  or  sell  equity 
instruments.  Also  included  are  derivatives 
(including  written  and  purchased  options) 
for  which  the  underlying  is  a  covered  equity 
position. 

{A)  For  covered  equity  positions  that  are 
derivatives,  a  bank  must  risk  weight  (as 
described  in  paragraph  (c)(2)(iii)  of  this 
section)  the  market  value  of  the  effective 
notional  amount  of  the  underlying  equity 
instrument  or  equity  portfolio.  Swaps  must 
be  included  as  the  notional  position  in  the 
underlying  equity  instrument  or  index 
portfolio,  with  a  receiving  side  treated  as  a 
long  position  and  a  paying  side  treated  as  a 
short  position;  and 

(B)  For  covered  equity  positions  that  are 
options,  whether  long  or  short,  a  bank  must 
risk  weight  (as  described  in  paragraph 
(c)(2)(iii)  of  this  section)  the  market  value  of 
the  effective  notional  amount  of  the 
underlying  equity  instrument  or  index 
multiplied  by  the  option's  delta. 

(ii)  A  bank  may  net  long  and  short  covered 
equity  positions  (including  derivatives)  in 
identical  equity  issues  or  equity  indices  in 
the  same  market. '^ 

(iii)(A)  A  bank  must  multiply  the  absolute 
value  of  the  c\urent  market  value  of  each  net 
long  or  short  covered  equity  position  by  a 
risk  weighting  factor  of  8.0  percent,  or  by  4.0 


'^Organization  for  Economic  Cooperation  and 
Development  (pECD)-based  countries  ia  defined  in 
appendix  A  of  [his  port. 


'^  U.S.  govenmient-sponaored  ageitcies, 
multilateral  development  banks,  and  OECD  banks 
are  defined  in  appendix  A  of  this  part. 

■*A  bank  may  also  net  positions  in  depository 
receipts  against  an  opposite  position  in  the 
underlying  equity  or  identical  equity  in  different 
markets,  provided  that  the  bank  includes  the  costs 
of  conversion. 


percent  if  the  equity  is  held  in  a  portfolio  that 
is  both  liquid  and  well-diversified.'^  For 
covered  equity  {xtsitions  that  are  index 
contracts  comprising  a  well-diversified 
portfolio  of  equity  instruments,  the  net  long 
or  short  position  is  multipUed  by  a  risk 
weightii^  {actor  of  2.0  percent. 

(B)  For  covered  equity  positions  from  the 
following  futures-related  arbitrage  strategies, 
a  bank  may  apply  a  2.0  percent  risk 
weighting  factor  to  one  side  (long  or  short) 
of  each  position  with  the  opposite  side 
exempt  from  charge,  subject  to  review  by  the 
Federal  Reserve: 

(2)  Long  and  short  positions  in  exactly  the 
same  index  at  different  dates  or  in  diffarant 
market  centers;  or 

[2)  Long  and  short  positions  in  index 
contracts  at  the  same  date  in  diffierent  but 
similar  indices. 

(C)  For  futures  contracts  on  broadly-based 
indices  that  are  matched  by  offsetting 
positions  in  a  basket  of  stocks  comprising  the 
index,  a  bank  may  apply  a  2.0  percent  risk 
weighting  factor  to  the  futures  and  stock 
basket  positions  (long  and  short),  provided 
that  such  trades  are  deliberately  entered  into 
and  separately  controlled,  and  that  the  basket 
of  stocks  comprises  at  least  90  percent  of  the 
capitalization  of  the  index 

(iv)  The  specific  risk  capital  charge 
component  for  covered  equity  positions  is 
the  sum  of  the  weighted  values. 

PART  225— BANK  HOLDING 
COMPANIES  AND  CHANGE  IN  BANK 
CONTROL  (REGULATK>N  Y) 

1.  The  authority  citation  for  part  225 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1817(j)(13).  1818, 
18311, 1831P-1, 1843(c)(8),  1844(b),  19720). 
3106,  3108,  3310,  3331-3351,  3907,  and 
3909. 

2.  Appendix  A  is  amended  in  the 
introductory  text,  by  adding  a  now 
paragraph  after  the  second  undesignated 
paragraph  to  read  as  follows: 

Appendix  A  to  Part  225— <]apital 
Adequacy  Guidelines  for  Bank  Holding 
Companies:  Risk-Based  Measure 

*        •        *        •        • 

In  addition,  when  certain  organizations 
that  engage  in  trading  activities  calculate 
their  risk-based  capital  ratio  under  this 
appendix  A,  they  must  also  refer  to  appendix 
E  of  this  part,  which  incorporates  capital 
charges  for  certain  market  risks  into  the  risk- 
based  capital  ratio.  When  calculating  their 
risk-based  capital  ratio  under  this  appendix 
A,  such  organizations  are  required  to  refer  to 


'''A  portfolio  is  liquid  and  well-diversified  if:  (1) 
It  is  characterized  by  a  limited  sensitivity  to  price 
changes  of  any  single  equity  issue  or  closely  related 
group  of  equity  issues  held  in  the  portfolio;  (2)  the 
volatility  of  the  portfolio's  value  is  not  dominated 
by  the  volatility  of  any  individual  equity  issue  or 
by  equity  issues  from  any  single  industry  or 
economic  sector;  (3)  it  contains  a  large  number  of 
individual  equity  positions,  with  no  single  position 
representing  a  substantial  portion  of  the  portfolio's 
total  market  value;  and  (4)  it  consists  mainly  of 
issues  traded  on  organized  exchanges  or  in  well* 
established  ovar-the^ounter  markets. 
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appendix  E  of  this  part  for  supplemental 
rules  to  detennin*  qualifying  and  excess 
capital,  calculate  risk-weighted  assets, 
calculate  market  risk  equivalent  assets,  and 
calculate  risk-based  capital  ratios  adjusted  for 
market  risk. 
*         •         •         *         • 

3.  A  new  appendix  E  is  added  to  read 
as  follows: 

Appendix  E  to  Part  225— Capital 
Adequacy  Guidelines  for  Bank  Holding 
Companies:  Market  Risk  Measure 

Section  1.  Purpose.  Applicability,  Scope,  and 
Effective  Date 

(a)  Purpose.  The  purpose  of  this  appendix 
is  to  ensure  that  bank  holding  companies 
(oi^ganizations)  with  significant  exposure  to 
market  risk  maintain  adequate  capital  to 
support  that  exposure. '  This  appendix 
supplements  and  adjusts  the  risk-based 
capital  ratio  calculations  under  appendix  A 
of  this  part  with  respect  to  those 
organizations. 

(b)  Applicability.  (1)  This  appendix  applies 
to  any  bank  holding  company  whose  trading 
activity  2  (on  a  worldwide  consolidated  basis] 
equals: 

(i)  10  percent  or  more  of  total  assets; '  or 
(ii)  SI  billion  or  more. 

(2)  The  Federal  Reserve  may  additionally 
apply  this  appeadix  to  any  bank  holding 
company  if  the  Federal  Reserve  deems  it 
necessary  or  appropriate  for  safe  and  sound 
banking  practices. 

(3)  The  Federal  Reserve  may  exclude  a 
bank  holding  company  otherwise  meeting  the 
criteria  of  paragraph  (b)(1)  of  this  section 
from  coverage  under  this  appendix  if  it 
determines  the  organization  meets  such 
criteria  as  a  consequence  of  accounting, 
operational,  or  similar  considerations,  and 
the  Federal  Reserve  deems  it  consistent  with 
safe  and  sound  banking  practices. 

(c)  Scope.  The  capital  requirements  of  this 
appendix  supptort  market  risk  associated  with 
an  organization's  covered  ptositions. 

(d)  Effective  date.  This  appendix  is 
effective  as  of  January  1, 1997.  Compliance 
is  not  mandatory  until  January  1, 1998. 
Subject  to  supervisory  approval,  a  bank 
holding  company  may  opt  to  comply  with 
this  appendix  as  early  as  January  1, 1997.* 

Section  2.  Definitions 

For  purposes  of  this  appendix,  the 
following  definitions  apply: 

(a)  Covered  positions  means  all  positions 
in  an  organization's  trading  account,  and  all 


■  This  appendix  i^Jiased  on  a  framework 
developed  jointly  by  supervisory  authorities  from 
the  countries  represented  on  the  Basle  Committee 
on  Banking  Supervision  and  endorsed  by  the  Group 
of  Ten  Central  Bank  Governors.  The  framework  is 
described  in  a  Basle  Committee  paper  entitled 
"Amendment  to  the  Capital  Accord  to  Incorporate 
Market  Risk."  January  1996. 

'Trading  activity  means  the  gross  sum  of  trading 
assets  and  liabilities  as  reported  in  the  bank  holding 
company's  most  recent  quarterly  Y-9C  Report. 

'  Total  assets  means  quarter-end  total  assets  as 
reported  in  the  bank  holding  company's  most  recent 
Y-9C  Report. 

*  A  bank  holding  company  that  voluntarily 
complies  with  the  Tmal  rule  prior  to  January  1, 
1998,  must  comply  with  all  of  its  provisions. 


foreign  exchange'  and  commodity  positions, 
whether  or  not  in  the  trading  account' 
Positions  include  on-balance-sheet  assets  and 
liabilities  and  off-balance-sheet  items. 
Securities  subject  to  repurchase  and  lending 
agreements  are  included  as  if  still  owned  by 
the  lender. 

(b)  Market  risk  means  the  risk  of  loss 
resulting  from  movements  in  market  prices. 
Market  risk  consists  of  general  market  risk 
and  specific  risk  components. 

(1)  General  market  risk  means  changes  in 
the  market  value  of  covered  positions 
resulting  from  broad  market  movements, 
such  as  changes  in  the  general  level  of 
interest  rates,  equity  prices,  foreign  exchange 
rates,  or  commodity  prices. 

(2)  Specific  risk  means  changes  in  the 
market  value  of  specific  positions  due  to 
factors  other  than  broad  market  movements 
and  includes  such  risk  as  the  credit  risk  of 
an  instrument's  issuer. 

t     (c)  Tier  i  and  Tier  2  capital  are  defined  in 
appendix  A  of  this  part. 

(d)  Tier  3  capital  is  subordinated  debt  that 
is  unsecured;  is  fully  paid  up;  has  an  original 
maturity  of  at  least  two  years;  is  not 
redeemable  before  matiirity  without  prior 
approval  by  the  Federal  Reserve;  includes  a 
lock-in  clause  precluding  payment  of  either 
interest  or  principal  (even  at  maturity)  if  the 
payment  would  cause  the  issuing 
organization's  risk-based  capital  ratio  to  fall 
or  remain  below  the  minimum  required 
under  appendix  A  of  this  part;  and  does  not 
contain  and  is  not  covered  by  any  covenants, 
terms,  or  restrictions  that  are  inconsistent 
with  safe  and  sound  banking  practices. 

(e)  Value-ot-risk  (VAR)  means  the  estimate 
of  the  maximum  amount  that  the  value  of 
covered  positions  could  decline  due  to 
market  price  or  rate  movements  during  a 
fixed  holding  period  within  a  stated 
confidence  level,  measured  in  accordance 
with  section  4  of  this  appendix. 

Section  3.  Adjustments  to  the  Risk-Based 
Capita]  Ratio  Calculations 

(a)  Risk-based  capital  ratio  denominator. 
An  oi^anization  subject  to  this  appendix 
shall  calculate  its  risk-based  capital  ratio 
denominator  as  follows: 

(1)  Adjusted  risk-weighted  assets.  Calculate 
adjusted  risk-weighted  assets,  which  equals 
risk-weighted  assets  (as  determined  in 
accordance  with  appendix  A  of  this  part) 
excluding  the  risk-weighted  amounts  of  all 
covered  positions  (except  foreign  exchange 
positions  outside  the  trading  accoimt  and 
over-the-counter  derivative  positions).' 

(2)  Measure  for  market  risk.  Calculate  the 
measure  for  market  risk,  which  equals  the 
sum  of  the  VAR-based  capital  charge,  the 
specific  risk  add-on  (if  any),  and  the  capital 
charge  for  de  minimis  exposures  (if  any). 

(i)  VAR-based  capital  charge.  The  VAR- 
based  capital  chaise  equals  the  higher  of: 


(A)  The  previous  day's  VAR  measure;  or 

(B)  The  average  of  the  daily  VAR  measures 
for  each  of  the  preceding  60  business  days 
multiplied  by  three,  except  as  provided  in 
section  4(e)  of  this  appendix; 

(ii)  Specific  risk  add-on.  The  specific  risk 
add-on  is  calculated  in  accordance  writh 
section  5  of  this  appendix;  and 

(iii)  Capital  charge  /or  de  minimis 
exposure.  The  capital  charge  for  de  minimii 
exposure  is  calculated  in  accordance  with 
section  4(a)  of  this  apf>endix. 

(3)  Market  risk  equivalent  assets.  Calculate 
market  risk  equivalent  assets  by  multiplying 
the  measure  for  market  risk  (as  calculateid  in 
paragraph  (a)(2)  of  this  section)  by  12.5. 

(4)  Denominator  calculation.  Add  market 
risk  equivalent  assets  (as  calculated  in 
paragraph  (a)(3)  of  this  section)  to  adjusted    . 
risk-weighted  assets  (as  calculated  in 
paragraph  (a)(1)  of  this  section).  The  resulting 
sum  is  the  organization's  risk-based  capital 
ratio  denominator. 

(b)  RjsJc-based  capital  ratio  numerator.  An 
organization  subject  to  this  appendix  shall 
calculate  its  risk-based  capital  ratio 
numerator  by  allocating  capital  as  follows: 

(1)  Credit  risk  allocation.  Allocate  Tier  1 
and  Tier  2  capital  equal  to  8.0  f>ercent  of 
adjusted  risk-weighted  assets  (as  calculated 
in  paragraph  (a)(1)  of  this  section).' 

(2)  Market  risk  allocation.  Allocate  Tier  1, 
Tier  2,  and  Tier  3  capital  equal  to  the 
measure  for  market  risk  as  calculated  in 
paragraph  (a)(2)  of  this  section.  The  sum  of 
Tier  2  and  Tier  3  capital  allocated  for  market 
risk  must  not  exceed  250  percent  of  Tier  1 
capital  allocated  for  market  risk.  (This 
requirement  means  that  Tier  1  capital 
allocated  in  this  paragraph  (b)(2)  must  equal 
at  least  28.6  p>ercent  of  the  measure  for 
market  risk.) 

(3)  Restrictions,  (i)  The  sum  of  Tier  2 
capital  (both  allocated  and  excess)  and  Tier 

3  capital  (allocated  in  p>aragraph  (b)(2)  of  this 
section)  may  not  exceed  100  percent  of  Tier 
1  capital  (both  allocated  and  excess).' 

(ii)  Term  subordinated  debt  (and 
intermediate-term  preferred  stock  and  related 
surplus)  included  in  Tier  2  capital  (both 
allocated  and  excess)  may  not  exceed  50 
piercent  of  Tier  1  capital  (both  allocated  and 
excess). 

(4)  Numerator  calculation.  Add  Tier  1 
capital  (both  allocated  and  excess),  Tier  2 
capital  (both  allocated  and  excess),  and  Tier 
3  capital  (allocated  under  paragraph  (b)(2)  of 
this  section).  The  resulting  sum  is  the 
organization's  risk-based  capital  ratio 
numerator. 

Section  4.  Internal  Models 

(a)  General.  For  risk-based  capital 
piurpMses,  a  bank  holding  company  subject  to 
this  appendix  must  use  its  internal  model  to 
measure  its  daily  VAR,  in  accordance  with 


'  Subject  to  supervisory  review,  a  bank  may 
exclude  structural  positions  in  foreign  currencies 
from  its  covered  positions. 

'The  term  trading  account  is  defined  in  the 
instructions  to  the  Call  Report. 

'  Foreign  exchange  positions  outside  the  trading 
account  and  all  over-the-counter  derivative 
positions,  whether  or  not  in  the  trading  account, 
must  be  included  in  adjusted  risk  weighted  assets 
as  determined  in  appendix  A  of  this  p>art. 


'  An  institution  may  not  allocate  Tier  3  capital  to 
support  credit  risk  (as  calculated  under  appendix  A 
of  this  part). 

**  Excess  Tier  1  capital  means  Tier  1  capital  that 
has  not  been  allocated  in  ptaragraphs  (b)(1)  and 
(b)(2)  of  this  section.  Excess  Tier  2  capital  means 
Tier  2  capital  that  has  not  been  allocated  in 
paragraph  (b)(1)  and  (bK2)  of  this  section,  subject 
to  the  restrictions  in  paragraph  (b)(3)  of  this  section. 
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the  requiramatts  of  this  section.'"  The 
Federal  Reserve  may  permit  an  organization 
to  use  alternative  techniques  to  measure  the 
market  risk  of  de  minimis  exposxires  so  long 
as  the  techniques  adequately  measure 
associated  market  risk. 

(b)  Qualittttive  requirements.  A  bank 
holding  company  subject  to  this 
appendix  nnist  have  a  risk  management 
system  that  meets  the  following 
minimum  qualitative  requirements: 

(1)  The  organization  must  have  a  risk 
control  unit  that  reports  directly  to  senior 
management  abd  is  independent  from 
business  traditig  units. 

(2)  The  organization's  internal  risk 
measurement  model  must  be  integrated  into 
the  daily  management  process. 

(3)  The  organization's  policies  and 
procedures  mvst  identify,  and  the 
organization  must  conduct,  appropriate  stress 
tests  and  backtests.''  The  organization's 
policies  and  p|Yx:edures  must  identify  the 
procedures  to  follow  in  response  to  the 
results  of  such  tests. 

(4]  The  orgmization  mtist  conduct 
independent  reviews  of  its  risk  measurement 
and  risk  management  systems  at  least 
annually. 

(c)  Market  risk  factors.  The  organization's 
internal  mode)  must  use  risk  factors 
sufficient  to  n^easure  the  market  risk  inherent 
in  all  covered  jpositions.  The  risk  factors  must 
address  interest  rate  risk,'^  eqiiity  price  risk, 
foreign  exchaige  rate  risk,  and  commodity 
price  risk.        | 

(d)  Quantitdtive  requirements.  For 
regulatory  capital  purposes,  VAR  measures 
must  meet  tha  following  quantitative 
requirements: 

(1)  The  VAR  measures  must  be  calculated 
on  a  daily  basis  using  a  99  percent,  one-tailed 
confidence  lefel  with  a  price  shock 
equivalent  to  f  ten-business  day  movement 
in  rates  and  pfices.  In  order  to  calculate  VAR 
measures  based  on  a  ten-day  price  shock,  the 
organization  may  either  calculate  ten-day 
figures  directly  or  convert  VAR  figures  based 
on  holding  periods  other  than  ten  days  to  the 
equivalent  of  $  ten-day  holding  period  (for 
instance,  by  rtultiplying  a  one-day  VAR 
measiire  by  tne  square  root  of  ten). 

^ ]  Table  l .— Multipucation  Factor 

10  An  organization's  internal  model  inay  use  any  BASED  ON  RESULTS  OF  BACKTESTING 
generally  accepted  measurement  techniques,  sucii 
as  variance.cov^ance  models,  historical 

simulations,  or  Honte  Carlo  simulations.  However,  Number  of  exceptions 

tha  level  of  sopkistication  and  accuracy  of  an 
organization's  internal  model  must  be 

commensurate  >vith  the  nature  and  size  of  its  4  or  fewer »..._.......»..>. 

covered  positioiis.  An  organization  that  modifies  its  5  ._...........~.........~~............ 

existing  modelihg  procedures  to  comply  with  the  g  .„„^.„....„..................... 

requirements  o(this  appendix  for  risk-based  capital  j  ^ 

purposes  should,  nonedieless,  continue  to  use  the  g 

internal  model  it  considers  most  appropriate  in  „ 

evaluating  risk^  for  other  purposes.  " "" 

' '  Stress  testslprovide  information  about  the  lU  Of  more  

impact  of  advei^  market  events  on  a  bank's 

covered  positiotis.  Backtests  provide  information  Section  5.  Specific  Risk 

about  the  accuii^y  of  an  internal  model  by  ^^j  Specific  risk  add-on.  For  purposes  of 

comparmg  an  (iganization  s  daily  VAR  measures  to  *.     "^o,  </„»/-.»    ».i.- j:„  «  u™i, 

iU  c^rres^ndifTdaily  trading  profits  and  losses.  »Ct'0°  3(a)(2)(n)  of  this  appendix,  a  bank 

"For  material  exposures  in  the  major  currencies       

and  markets,  mpdeling  techniques  must  capture  "Actual  net  trading  profits  and  losses  typically 

include  such  things  as  realized  and  unrealized 


(2)  The  VAR  measures  must  be  based  on 
an  historical  observation  period  (or  effective 
observation  period  for  an  organization  using 
a  weighting  scheme  or  other  similar  method) 
of  at  least  one  year.  The  organization  must 
update  data  sets  at  least  once  every  three 
months  or  more  frequently  as  market 
conditions  warrant 

(3)  The  VAR  measures  must  include  the 
risks  arising  from  the  non-linear  price 
characteristics  of  options  positions  and  the 
sensitivity  of  the  market  value  of  the 
positions  to  changes  in  the  volatility  of  the 
underlying  rates  or  prices.  An  organization 
with  a  large  or  complex  options  portfolio 
must  measure  the  volatility  of  options 
positions  by  different  maturities. 

(4)  The  VAR  measures  may  incorporate 
empirical  correlations  within  and  across  risk 
categories,  provided  that  the  organization's 
process  for  measuring  correlations  is  sound. 
In  the  event  that  the  VAR  measures  do  not 
incorporate  empirical  correlations  across  risk 
categories,  then  the  organization  must  add 
the  separate  VAR  measures  for  the  four  major 
risk  categories  to  determine  its  aggregate  VAR 
measure. 

(e)  Backtesting.  (1)  Beginning  one  year  after 
a  bank  holding  company  starts  to  comply 
with  this  appendix,  it  must  conduct 
backtesting  by  comparing  each  of  its  most 
recent  250  business  days'  actual  net  trading 
profit  or  loss  '^  with  the  corresponding  daily 
VAR  measures  generated  for  internal  risk 
measurement  purposes  and  calibrated  to  a 
one-day  holding  period  and  a  99th 
percentile,  one-tailed  confidence  level. 

(2)  Once  each  quarter,  the  organization 
must  identify  the  number  of  exceptions,  that 
is,  the  number  of  business  days  for  which  the 
magnitude  of  the  actual  daily  net  trading 
loss,  if  any.  exceeds  the  corresponding  daily 
VAR  measure. 

(3)  A  bank  holding  company  must  use  the 
multiplication  fector  indicated  in  Table  1  of 
this  appendix  in  determining  its  capital 
charge  for  market  risk  under  section 
3(a)(2Ki)(B)  of  this  appendix  until  it  obUins 
the  next  quarter's  backtesting  results,  unless 
the  Federal  Reserve  determines  that  a 
different  adjustment  or  other  action  is 
appropriate. 


Multnlica- 
tionractor 


3.00 
3.40 
3.50 
3.65 
3.75 
3.85 
4.00 


spread  risk  and  must  incorporate  enough  segments 
of  the  yield  cur  ire — at  least  six — to  capture 
differences  in  volatility  and  less  than  perfect 
comlation  of  r  ites  along  the  yield  curve. 


gains  and  losses  on  portfolio  positions  as  well  as 
fee  income  and  commissions  associated  with 
trading  activities. 


holding  company's  specific  risk  add-on 
equals  the  standard  specific  risk  capital 
charge  calculated  under  paragraph  (c)  of  this 
section.  If,  however,  an  organization  can 
demonstrate  to  the  Federal  Reserve  that  its 
internal  model  measures  the  specific  risk  of 
covered  debt  and/or  equity  positions  and  that 
those  measures  are  included  in  the  VAR- 
based  capital  charge  in  section  3(a)(2)(i)  of 
this  appendix,  then  it  may  reduce  or 
eliminate  its  specific  risk  add-on  under  this 
section.  The  determination  as  to  whether  a 
model  incorporates  specific  risk  must  be 
made  separately  for  covered  debt  and  equity 
positions. 

(1)  If  a  model  includes  the  specific  risk  of 
covered  debt  positions  but  not  covered  equity 
positions  (or  vice  versa),  then  the 
organization  can  reduce  its  specific  risk 
charge  for  the  included  positions  imder 
paragraph  (b)  of  this  section.  The  specific  risk 
charge  for  the  positions  not  included  equab 
the  standard  specific  risk  capital  charge 
under  paragraph  (c)  of  this  section. 

(2)  If  a  model  addresses  the  specific  risk  of 
both  covered  debt  and  equity  positions,  then 
the  organization  can  reduce  its  specific  risk 
charge  for  both  covered  debt  and  equity 
positions  under  paragraph  (b)  of  this  section. 
In  this  case,  the  comparison  described  in 
paragraph  (b)  of  this  section  must  be  based 
on  the  total  VAR-besed  figure  for  the  specific 
risk  of  debt  and  equity  positions,  talcing 
account  of  any  correlations  that  are  built  into 
the  model. 

(b)  VAR-based  specific  risk  capital  charge. 
In  all  cases  where  a  bank  holding  company 
measures  specific  risk  in  its  internal  model, 
the  total  capital  charge  for  specific  risk  (i.e., 
the  VAR-based  specific  risk  capital  charge 
plus  the  specific  risk  add-on)  must  equal  at 
least  50  percent  of  the  standard  specific  risk 
capital  charge  (this  amount  is  the  minimum 
specific  risk  charge). 

(1)  If  the  {MDrtion  of  an  organization's  VAR 
measure  that  is  attributable  to  specific  risk 
(multiplied  by  the  organization's 
multiplication  factor  if  required  in  section 
3(a)(2)  of  this  appendix)  is  greater  than  or 
equal  to  the  minimum  specific  risk  charge, 
then  the  organization  has  no  specific  risk 
add-on  and  its  capital  charge  for  specific  risk 
is  the  portion  included  in  the  VAR  measure. 

(2)  If  the  portion  of  an  organization's  VAR 
measure  that  is  attributable  to  specific  risk 
(multiplied  by  the  organization's 
multiplication  factor  if  required  in  section 
3(a)(2)  of  this  appendix)  is  less  than  the 
minimimi  specific  risk  charge,  then  the 
organization's  specific  risk  add-on  is  the 
difference  between  the  minimum  specific 
risk  charge  and  the  specific  risk  portion  of 
the  VAR  measure  (multiplied  by  the 
multiplication  factor  if  required  in  section 
3(a)(2)  of  this  appendix). 

(c)  Standard  specific  risk  capita]  charge. 
The  standard  specific  risk  capital  charge 
equals  the  sum  of  the  components  for 
covered  debt  and  equity  positions  as  follows: 

(1)  Covered  debt  positions,  (i)  For  purposes 
of  this  section  5,  covered  debt  positions 
means  fixed-rate  or  floating-rate  debt 
instruments  located  in  the  trading  account  or 
instruments  located  in  the  trading  account 
with  values  that  react  primarily  to  changes  in 
interest  rates,  including  certain  non- 
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convertible  preferred  stock,  convertible 
bonds,  and  instruments  subject  to  repurchase 
and  lending  agreements.  Also  included  are 
derivatives  (including  written  and  purchased 
options)  for  which  the  underlying  instrument 
is  a  covered  debt  instrument  that  is  subject 
to  a  non-zero  specific  risk  capital  charge. 

(A)  For  covered  debt  positions  that  are 
derivatives,  an  organization  must  risk-weight 
(as  described  in  paragraph  (c)(l)(iii)  of  this 
section]  the  market  value  of  the  effective 
notional  amount  of  the  underlying  debt 
instrument  or  index  portfolio.  Swaps  must  be 
included  as  the  notional  position  in  the 
underlying  debt  Instrument  or  index 
portfolio,  with  a  receiving  side  treated  as  a 
long  position  and  a  paying  side  treated  as  a 
short  position;  and 

(B)  For  covered  debt  positions  that  are 
options,  whether  long  or  short,  an 
organization  must  risk-weight  (as  described 
in  paragraph  (c)(l)(iii)  of  this  section)  the 
market  value  of  the  effective  notional  amount 
of  the  underlying  debt  instrument  or  index 
multiplied  by  the  option's  delta. 

(ii)  An  organization  may  net  long  and  short 
covered  debt  positions  (including 
derivatives)  in  identical  debt  issues  or 
indices. 

(iii)  An  organization  must  multiply  the 
absolute  value  of  the  current  market  value  of 
each  net  long  or  short  covered  debt  position 
by  the  appropriate  specific  risk  weighting 
factor  indicated  in  Table  2  of  this  apfwndix. 
The  Sfwcific  risk  capital  charge  component 
for  covered  debt  positions  is  the  sum  of  the 
weighted  values. 

Table  2.— Specific  Risk  Weighting 
Factors  for  Covered  Debt  Posi- 
tions 


Remaining  ma- 

Weighting 

Category 

turity  (contrac- 

factor (in 

tual) 

percent) 

Government  ... 

N/A  

0.00 

Ouaiifying  

6  months  or  less 

0.25 

Over  6  months 

1.00 

to  24  months. 

Over  24  months 

1.60 

Other 

N/A  

8.00 

(A)  The  government  category  includes  all 
debt  instruments  of  central  governments  of 
OECD-based  coimtries  ■*  including  bonds. 
Treasury  bills,  and  other  short-term 
instruments,  as  well  as  local  currency 
instruments  of  non-OECD  central 
governments  to  the  extent  the  organization 
has  liabilities  booked  in  that  currency. 

(B)  The  qualifying  category  includes  debt 
instruments  of  U.S.  govemment-spionsored 
agencies,  general  obligation  debt  instruments 
issued  by  states  and  other  political 
subdivisions  of  OECD-based  countries, 
multilateral  development  banks,  and  debt 
instruments  issued  by  U.S.  depository 
institutions  or  OECD  banks  that  do  not 
qualify  as  capital  of  the  issuing  institution.'* 


This  category  also  includes  other  debt 
instnmients,  including  corporate  debt  and 
revenue  instruments  issued  by  states  and 
other  political  subdivisions  of  OECD 
countries,  that  are: 

(1)  Rated  investment-grade  by  at  least  two 
nationally  recognized  credit  rating  services; 

[2]  Rated  investment  grade  by  one 
nationally  recognized  credit  rating  agency 
and  not  rated  less  than  investment  grade  by 
any  other  credit  rating  agency;  or 

[3)  Unrated,  but  deemed  to  be  of 
comparable  investment  quality  by  the 
reporting  organization  and  the  issuer  has 
instruments  listed  on  a  recognized  stock 
exchange,  subject  to  review  by  the  Federal 
Reserve. 

(C)  The  other  category  includes  debt 
instruments  that  are  not  included  in  the 
government  or  qualifying  categories. 

(2)  Covered  equity  positions,  (i)  For 
purposes  of  this  section  5,  covered  equity 
positions  means  equity  instruments  located 
in  the  trading  account  and  instruments 
located  in  the  trading  account  with  values 
that  react  primarily  to  changes  in  equity 
prices,  including  voting  or  non-voting 
common  stock,  certain  convertible  bonds, 
and  commitments  to  buy  or  sell  equity 
instnmients.  Also  included  are  derivatives 
(including  w-itten  or  purchased  options)  for 
which  the  underlying  is  a  covered  equity 
position. 

(A)  For  covered  equity  positions  that  are 
derivatives,  an  organization  must  risk  weight 
(as  described  in  paragraph  (c)(2)(iii)  of  this 
section)  the  market  value  of  the  effective 
notional  amount  of  the  underlying  equity 
instrument  or  equity  portfolio.  Swaps  must 
be  included  as  the  notional  position  in  the 
underlying  equity  instrvunent  or  index 
portfolio,  with  a  receiving  side  treated  as  a 
long  position  and  a  paying  side  treated  as  a 
short  position;  and 

(B)  For  covered  equity  positions  that  are 
options,  whether  long  or  short,  an 
organization  must  risk  weight  (as  described 
in  paragraph  (c)(2)(iii)  of  this  section)  the 
market  value  of  the  effective  notional  amount 
of  the  underlying  equity  instrument  or  index 
multiplied  by  the  option's  delta. 

(ii)  An  oi^ganization  may  net  long  and  short 
covered  equity  positions  (including 
derivatives)  in  identical  equity  issues  or 
equity  indices  in  the  same  market.  ■' 

(iii)(A)  An  organization  must  multiply  the 
absolute  value  of  the  current  market  value  of 
each  net  long  or  short  covered  equity 
position  by  a  risk  weighting  factor  of  8.0 
percent,  or  by  4.0  percent  if  the  equity  is  held 
in  a  portfolio  that  is  both  liquid  and  well- 
diversified.'^  For  covered  equity  positions 


"Organization  for  Economic  Cooperation  and 
Developinent  (OECD>-based  countries  is  defined  in 
appendix  A  of  this  part. 

■'  U.S.  government-sponsored  agencies, 
multilateral  development  banks,  and  OECD  banks 
are  defined  in  appendix  A  of  this  part 


'*  An  organization  may  also  net  positions  in 
depository  receipts  against  an  opposite  position  in 
the  underlying  equity  or  identic^  equity  in 
different  markets,  provided  that  the  organization 
includes  the  costs  of  conversion. 

■''A  portfolio  is  liquid  and  well-diversified  if:  (1) 
it  is  characterized  by  a  limited  sensitivity  to  price 
changes  of  any  single  equity  issue  or  closely  related 
group  of  equity  issues  held  in  the  portfolio;  (2)  the 
volatility  of  the  portfolio's  value  is  not  dominated 
by  the  volatility  of  any  individual  equity  issue  or 
by  equity  issues  from  any  single  industry  or 
economic  sector;  (3)  it  contains  a  large  number  of 
individual  equity  positions,  with  no  single  position 


that  are  index  contracts  comprising  a  well- 
diversified  portfolio  of  equity  instruments, 
the  net  long  or  short  position  is  to  be 
multiplied  by  a  risk  ^veighting  factor  of  2.0 
percent. 

(B)  For  covered  equity  positions  frnnn  the 
following  futures-related  arbitrage  strategies, 
an  organization  may  apply  a  2.0  percent  risk 
weighting  factor  to  one  side  (long  or  short) 

of  each  equity  position  with  the  opposite  side 
exempt  from  chaise,  subject  to  review  by  the 
Federal  Reserve: 

(1)  Long  and  short  positions  in  exactly  the 
same  index  at  different  dates  or  in  different 
market  centers;  or 

[2]  Long  and  short  positions  in  index 
contracts  at  the  same  date  in  different  but 
similar  indices. 

(C)  For  futures  contracts  on  broadly-based 
indices  that  are  matched  by  offsetting 
positions  in  a  basket  of  stocks  comprising  the 
index,  an  organization  may  apply  a  2.0 
percent  risk  weighting  &ctor  to  the  futures 
and  stock  basket  positions  (long  and  short), 
provided  that  such  trades  are  deliberately 
entered  into  and  separately  controlled,  and 
that  the  basket  of  stocks  comprises  at  least  90 
percent  of  the  capitalization  of  the  index. 

(iv)  The  specific  risk  capital  charge 
component  for  covered  equity  positions  is 
the  sum  of  the  weighted  values. 

By  order  of  the  Board  of  Govemora  of  the 
Federal  Reserve  System,  August  29, 1996. 
William  W.  Wiles, 
Secretary  of  the  Board. 

Federal  Deposit  Insurance  Corporation 

12  CFR  CHAPTER  m 

For  the  reasons  indicated  in  the 
preamble,  the  FDIC  Board  of  Directors 
hereby  amends  part  325  of  chapter  in  of 
title  1 2  of  the  Code  of  Federal 
Regulations  as  follows. 

PART  325— {AMENDED] 

1.  The  authority  citation  for  part  325 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1815(a).  1815(b). 
1816,  1818(a),  1818(b).  1818(c),  1818(t), 
1819(Tentii].  1828(c),  1828(d),  1828(i), 
1828(n),  1828(o),  1831o,  3907,  3909.  4808; 
Pub.  L.  102-233, 105  Stat.  1761, 1789, 1790 
(12  U.S.C  1831n  note);  Pub.  L.  102-242, 105 
Stet.  2236,  2355,  2386  (12  U.S.C  1828  note). 

2.  Appendix  A  to  part  325  is  amended 
in  the  introductory  text,  by  adding  a 
new  paragraph  after  the  third 
undesignated  paragraph  to  read  as 
follows: 

Appendix  A  to  Part  325 — Statement  of 
Policy  on  Risk-Based  Capital 

*        •        •        •        * 

In  addition,  when  certain  banks  that 
engage  in  trading  activities  calculate  their 
risk-based  capital  ratio  imder  this  appendix 
A,  they  must  also  refer  to  appendix  C  of  this 


representing  a  substantial  portion  of  the  portfolio's 
total  market  value;  and  (4)  it  consists  mainly  of 
issues  traded  on  organized  exchange*  or  in  well- 
established  over-the-counter  markets. 
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part,  which  inoorporales  capital  charges  for 
certain  market  risks  into  the  risk-based 
capital  ratio.  When  calculating  their  risk- 
based  capital  ratio  under  this  appendix  A, 
such  batiks  are  required  to  refer  to  appendix 
C  of  this  part  far  supplemental  rules  to 
determine  qualifying  and  excess  capital, 
calculate  risk-weighted  assets,  calculate 
market  risk  equivalent  assets  and  add  them 
to  risk-weighted  assets,  and  calculate  risk- 
based  capital  ratios  as  adjusted  for  market 
risk. 


3.  A  new  aipendix  C  is  added  to  part 
325  to  read  a^  follows: 

Appendix  C  to  Part  325 — Risk-Based 
Capital  for  State  Non-Member  Banks; 
Market  Risk 

Section  1.  Purpose,  Applicability,  Scope,  and 
Effective  Date 

(a)  Purpose,  fhe  purpose  of  this  appendix 
is  to  ensure  that  banks  with  significant 
exposure  to  market  risk  maintain  adequate 
capital  to  support  that  exp>osure. '  This 
appendix  supplements  and  adjusts  the  risk- 
based  capital  ratio  calculations  under 
appendix  A  of  this  part  with  respect  to  those 
banks.  j 

(b)  Applicability.  (1)  This  appendix  applies 
to  any  insured  state  nonmember  hank  whose 
trading  activity  ^  (on  a  worldwide 
consolidated  basis]  eqiials: 

(i)  10  percent  or  more  of  total  assets; '  or 
(ii)  $1  billioa  or  more. 

(2)  The  FDIC  may  additionally  apply  this 
appendix  to  any  insured  state  nonmember 
t»nk  if  the  FDIC  deems  it  necessary  or 
appropriate  for  safe  and  sound  banking 
practices. 

(3)  The  FDIC  may  exclude  an  insured  state 
nonmember  bank  otherwise  meeting  the 
criteria  of  paragraph  (b)(1)  of  this  section 
from  coverage  under  this  appendix  if  it 
determines  the  bank  meets  such  criteria  as  a 
consequence  of  accounting,  operational,  or 
similar  considerations,  and  the  FDIC  deems 
it  consistent  w\\h  safe  and  sound  banking 
practices.         j 

(c)  Scope.  Tlie  capital  requirements  of  this 
appendix  support  market  risk  associated  with 
a  Imnk's  covered  p)ositions. 

(d)  Effective  date.  This  appendix  is 
effective  as  of  January  1, 1997.  Compliance 
is  not  mandatory  until  January  1, 1998. 
Subject  to  supervisory  approval,  a  bank  may 
opt  to  comply  ivith  this  appendix  as  early  as 
January  1, 199;.* 


>  This  appendi^  is  baaed  on  a  framework 
developed  jointly  by  supervisory  authorities  from 
the  countries  rapresented  on  the  Basle  Committee 
on  Banking  Supervision  and  endorsed  by  the  Group 
of  Jen  Central  Bank  Governors.  The  framework  U 
described  in  a  Baale  Committee  paper  entitled 
"Amendment  to  the  Capital  Accord  to  Incorporate 
Market  Risk,"  JaSuary  1996. 

3  Trading  activity  mean*  the  gross  sum  of  trading 
assets  and  liabilities  as  reported  In  the  bank's  most 
recent  quarterly  Consolidated  Report  of  Condition 
and  Income  (Call  Report). 

'  Total  assets  i^eans  quarter-end  total  assets  as 
reported  in  the  bank's  most  recent  Call  Report 

*  A  bank  that  voluntarily  complies  with  the  final 
rule  prior  to  Janiiary  1, 1998,  must  comply  with  all 
of  its  ptoviaionsJ 


Section  2.  Definitions 

For  pi'rposes  of  this  appendix,  the 
followi      -iefinitions  apply; 

(     ''     ari?d  positions  means  all  positions 
in .  ^Milk's  trading  accoimt,  and  all  foreign 
exchange  *  and  commodity  positions, 
whether  or  not  in  the  trading  account* 
Positions  include  on-balance-sheet  assets  and 
liabilitie.s  and  off-balance-sheet  items. 
Securities  subject  to  repurchase  and  lending 
agreements  are  included  as  if  they  are  still 
owned  by  the  lender. 

(b)  Market  risk  means  the  risk  of  loss 
resulting  &om  movements  in  market  prices. 
Market  risk  consists  of  general  market  risk 
and  specific  risk  components. 

(1)  General  market  risk  means  changes  in 
the  market  value  of  covered  fxjsitions 
resulting  from  broad  market  movements, 
such  as  changes  in  the  general  level  of 
interest  rates,  equity  prices,  foreign  exchange 
rates,  or  commoidity  prices. 

(2)  Specific  risk  means  changes  in  the 
market  value  of  specific  positions  due  to 
{actors  other  than  broad  market  movements 
and  includes  such  risk  as  the  credit  risk  of 
an  instrument's  issuer. 

(c)  Tier  1  and  Tier  2  capital  are  defined  in 
appendix  A  of  this  part. 

(d)  Tier  3  capital  is  subonlinated  debt  that 
is  unsecured;  is  fully  paid  up;  has  an  original 
matiuity  of  at  least  two  years:  is  not 
redeemable  before  maturity  without  prior 
approval  by  the  FDIC;  includes  a  lock-in 
clause  precluding  payment  of  either  interest 
or  principal  (even  at  matiirity)  if  the  payment 
would  cause  the  issuing  bank's  risk-based 
capital  ratio  to  fall  or  remain  below  the 
minimum  required  under  app>endix  A  of  this 
part;  and  does  not  contain  and  is  not  covered 
by  any  covenants,  terms,  or  restrictions  that 
are  inconsistent  with  safe  and  sound  banking 
practices. 

(e)  Value^t-risk  (VAR)  means  the  estimate 
of  the  maximum  amount  that  the  value  of 
covered  positions  could  decline  during  a 
fixed  holdiag  period  within  a  stated 
confidence  level,  measured  in  accordance 
with  section  4  of  this  appendix. 

Section  3.  Adjustments  to  the  Risk-Based 
Capital  Ratio  Calculations. 

(a)  Risk-based  capital  ratio  denominator.  A 
bank  subject  to  this  appendix  shall  calculate 
its  risk-based  capital  ratio  denominator  as 
follows: 

(1)  Adjusted  risk-weighted  assets.  Calculate 
adjusted  risk-weighted  assets,  which  equals 
risk-weighted  assets  (as  determined  in 
accordance  with  app)endix  A  of  this  part), 
excluding  the  risk-weighted  amounts  of  all 
covered  positions  (except  foreign  exchange 
positions  outside  the  trading  account  and 
over-the-counter  derivative  positions).'' 

(2)  Measure  for  market  risk.  Calculate  the 
measxire  for  market  rislc,  which  equals  the 


'  Subject  to  FDIC  review,  a  bank  may  exclude 
structural  positions  in  foreign  currencies  from  its 
covered  positions. 

'The  term  trading  account  is  defined  in  the 
instructions  to  the  Call  Report 

''  Foreign  exchange  positions  outside  the  trading 
account  and  all  over-the-counter  derivative 
positions,  whether  or  not  in  the  trading  account, 
must  be  included  in  adjusted  risk  weighted  assets 
as  determined  in  appendix  A  of  this  part 


sum  of  the  VAR-based  capital  charge,  the 
specific  risk  add-on  (if  any),  and  the  capital 
charge  for  de  minimis  exposures  (if  any). 

(i)  VAR-based  capital  charge.  The  VAR- 
based  capital  charge  equals  the  higher  of: 

(A)  The  previous  day's  VAR  measure;  or 

(B)  The  average  of  the  daily  VAR  measures 
for  each  of  the  preceding  60  business  days 
multiplied  by  three,  except  as  provided  in 
section  4(e)  of  this  appendix; 

(ii)  Specific  risk  add-on.  The  specific  risk 
add-on  is  calculated  in  accordance  with 
section  5  of  this  appendix;  and 

(iii)  Capital  charge  for  de  minimis 
exposure.  The  capital  charge  for  de  minimis 
exposiue  is  calcuJated  in  accordance  with 
section  4(a)  of  this  appendix. 

(3)  Market  risk  equivalent  assets.  Calculate 
market  risk  equivalent  assets  by  multiplying 
the  measure  for  market  risk  (as  calculated  in 
paragraph  (a)(2)  of  this  section)  by  12.5. 

(4)  Denominator  calculation.  Add  market 
risk  equivalent  assets  (as  calculated  in 
paragraph  (a)(3)  of  this  section)  to  adjusted 
risk-weighted  assets  (as  calculated  in 
paragraph  (a)(1)  of  this  section).  The  resulting 
sum  is  the  bank's  risk-based  capital  ratio 
denominator. 

(b)  Risk-based  capital  ratio  numerator.  A 
bank  subject  to  this  appendix  shall  calculate 
its  risk-based  capital  ratio  nuinerator  by 
allocating  capital  as  follows: 

(1)  Credit  risk  allocation.  Allocate  Tier  1 
and  Tier  2  capital  equal  to  8.0  percent  of 
adjusted  risk-weighted  assets  (as  calculated 
in  paragraph  (a)(1)  of  this  section).^ 

(2)  Market  risk  allocation.  Allocate  Tier  1, 
Tier  2,  and  Tier  3  capital  equal  to  the 
measure  for  market  risk  as  calculated  in 
paragraph  (a)(2)  of  this  section.  The  sum  of 
Tier  2  and  Tier  3  capital  allocated  for  market 
risk  must  not  exceed  250  percent  of  Tier  1 
capital  allocated  for  market  risk.  (This 
requirement  means  that  Tier  1  capital 
allocated  in  this  paragraph  (b)(2)  must  equal 
at  least  28.6  percent  of  the  measure  for 
market  risk.) 

(3)  Restrictions,  (i)  The  sum  of  Tier  2 
capital  (both  allocated  and  excess)  and  Tier 

3  capital  (allocated  in  paragraph  (b)(2)  of  this 
section)  may  not  exceed  100  percent  of  Tier 
1  capital  (both  allocated  and  excess).' 

(ii)  Term  subordinated  debt  (and 
intermediate-term  preferred  stock  and  related 
surplus)  included  in  Tier  2  capital  (both 
allocated  and  excess)  may  not  exceed  50 
percent  of  Tier  1  capital  (both  allocated  and 
excess). 

(4)  Numerator  calculation.  Add  Tier  1 
capital  (both  allocated  and  excess).  Tier  2 
capital  (both  allocated  and  excess),  and  Tier 
3  capital  (allocated  imder  paragraph  (b)(2)  of 
this  section).  The  resulting  sum  is  the  bank's 
risk-based  capital  ratio  nimierator. 

Section  4.  Internal  Models 

(a)  General.  For  risk-based  capital 
purposes,  a  bank  subject  to  this  appendix 


■A  bank  may  not  allocate  Tier  3  capital  to 
support  credit  risk  (as  calculated  under  appendix  A 
of  this  part). 

'Excess  Tier  1  capital  meaiu  Tier  1  capital  that 
has  not  been  allocated  in  paragraphs  (b)(1)  and 
(bM2)  of  this  section.  Excess  Tier  2  capital  means 
Tier  2  capitaTthat  has  not  been  allocated  in 
ptaragrapfa  (b)(1)  and  (b)(2)  of  this  section,  subject 
to  the  restrictions  in  paragraph  (bH3)  of  this  section. 
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must  use  its  internal  model  to  measure  its 
daily  VAR,  in  accordance  with  the 
requirements  of  this  section.'"  The  FDIC  may 
permit  a  bank  to  use  alternative  techniques 
to  measure  the  market  risk  of  de  minimis 
exposures  so  long  as  the  techniques 
adequately  measure  associated  market  risk. 

(b)  Qualitative  requirements.  A  bank 
subject  to  this  appendix  must  have  a  risk 
management  system  that  meets  the  following 
minimum  qualitative  requirements: 

(1)  The  bank  must  have  a  risk  control  unit 
that  reports  directly  to  senior  management 
and  is  independent  from  business  trading 
units. 

(2)  The  bank's  internal  risk  measurement 
model  must  be  integrated  into  the  daily 
management  process. 

(3)  The  bank's  policies  and  procedures 
must  identify,  and  the  bank  must  conduct, 
appropriate  stress  tests  and  backtests.'  ■  The 
bank's  policies  and  procedures  must  identify 
the  procedures  to  follow  in  response  to  the 
results  of  such  tests. 

(4)  The  bank  must  conduct  independent 
reviews  of  its  risk  measurement  and  risk 
management  systems  at  least  annually. 

(c)  Market  risk  factors.  The  bank's  internal 
model  must  use  risk  factors  sufficient  to 
measure  the  market  risk  inherent  in  all 
covered  positions.  The  risk  factors  must 
address  interest  rate  risk,'^  equity  price  risk, 
foreign  exchange  rate  risk,  and  commodity 
price  risk. 

(d)  Quantitative  requirements.  For 
regulatory  capital  purposes,  VAR  measures 
must  meet  the  following  quantitative 
requirements: 

(1)  The  VAR  measures  must  be  calculated 
on  a  daily  basis  using  a  99  percent,  one-tailed 
confidence  level  with  a  price  shock 
equivalent  to  a  ten-business  day  movement 
in  rates  and  prices.  In  order  to  calculate  VAR 
measures  based  on  a  ten-day  price  shock,  the 
bank  may  either  calculate  ten-day  figures 
directly  or  convert  VAR  figures  based  on 
holding  periods  other  than  ten  days  to  the 
equivalent  of  a  ten-day  holding  period  (for 
instance,  by  multiplying  a  one-day  VAR 
measure  by  the  square  root  of  ten). 

(2)  The  VAR  measures  must  be  based  on 
an  historical  observation  period  (or  effective 
observation  period  for  a  bank  using  a 

'°A  bank's  internal  model  may  use  any  generally 
accepted  measurement  techniques,  such  as 
variance-covariance  models,  historical  simulations, 
or  Monte  Carlo  simulations.  However,  the  level  of 
sophistication  and  accuracy  of  a  bank's  internal  - 
model  must  be  commensurate  with  the  nature  and 
size  of  its  covered  positions.  A  bank  that  modifies 
its  existing  modeling  procedures  to  comply  with  the 
requirements  of  this  appendix  for  risk-based  capital  Car-f  k  Q  'A  R'  1- 
purposes  should,  nonetheless,  conUnue  to  use  the  ^ecfion  5.  bpecipc  tUSK 
internal  model  it  considers  most  appropriate  in  (a)  Specific  risk  add-on.  For  purposes  of 

evaluating  risks  for  other  purposes.  section  3(a)(2)(ii)  of  this  appendix,  a  bank's 

I '  Stress  tests  provide  information  about  the  specific  risk  add-on  equals  the  standard 

impact  of  adverse  market  events  on  a  bank's  specific  risk  capital  charge  calculated  under 

covered  positions.  Backtests  provide  informaUon  paragraph  (c)  of  this  section.  If,  however,  a 

about  the  accuracy  of  an  mtemal  model  by  bank  can  demonstrate  to  the  FDIC  that  iU 

comparme  a  banJi  s  daily  VAR  measures  to  Its  .   .         >        j  ■  .i_  -a      ■  \     t 

corr^onding  daUy  trading  profits  and  losses.  «»te™J  ."«1«'  measures  the  specific  nsk  of 

■'For  material  exposures  in  the  major  currencies  

and  markets,  modeling  techniques  must  capture  '^  Actual  net  trading  profits  and  losses  typically 

spread  risk  and  must  incorporate  enough  segments  include  such  things  as  realized  and  unrealized 

of  the  yield  curve — at  least  six — to  capture  gains  and  losses  on  portfolio  positions  as  well  as 

differences  in  volatility  and  less  than  perfect  fee  income  and  commissions  associated  with 

correlation  of  rates  along  the  yield  curve.  trading  activities. 


weighting  scheme  or  other  similar  method)  of 
at  least  one  year.  The  bank  must  update  data 
sets  at  least  once  every  three  months  or  more 
frequently  as  market  conditions  warrant. 

(3)  The  VAR  measures  must  include  the 
risks  arising  from  the  non-linear  price 
characteristics  of  options  positions  and  the 
sensitivity  of  the  market  value  of  the 
positions  to  changes  in  the  volatility  of  the 
underlying  rates  or  prices.  A  bank  with  a 
large  or  complex  options  portfolio  must 
measure  the  volatility  of  options  positions  by 
different  maturities. 

(4)  The  VAR  measures  may  incorporate 
empirical  correlations  within  and  across  risk 
categories,  provided  that  the  bank's  process 
for  measuring  correlations  is  sound.  In  the 
event  that  the  VAR  measures  do  not 
incorporate  empirical  correlations  across  risk 
categories,  then  the  bank  must  add  the 
separate  VAR  measures  for  the  four  major 
risk  categories  to  determine  its  aggregate  VAR 
measure. 

(e)  Backtesting.  (1)  Beginning  one  year  afier 
a  bank  starts  to  comply  with  this  appendix, 
a  bank  must  conduct  backtesting  by 
comparing-each  of  its  most  recent  250 
business  days'  actual  net  trading  profit  or 
loss  '^  with  the  corresponding  daily  VAR 
measures  generated  for  internal  risk 
measurement  purposes  and  calibrated  to  a 
one-day  holding  period  and  a  99  percent, 
one-tailed  confidence  level. 

(2)  Once  each  quarter,  the  bank  must 
identify  the  number  of  exceptions,  that  is,  the 
number  of  business  days  for  which  the 
magnitude  of  the  actual  daily  net  trading 
loss,  if  any,  exceeds  the  corresponding  daily 
VAR  measure. 

(3)  A  bank  must  use  the  multiplication 
foctor  indicated  in  Table  1  of  this  appendix 
in  determining  its  capital  charge  for  market 
risk  under  section  3(a)(2)(i)(B)  of  this 
appendix  until  it  obtains  the  next  quarter's 
backtesting  results,  unless  the  FDIC 
determines  that  a  different  adjustment  or 
other  action  is  appropriate. 

Table  1.— Multiplication  Factor 
Based  on  Results  of  Backtesting 


Numt)er  of  exceptions 

Multiplica- 
tion factor 

4  or  fewer 

5 

3.00 
3.40 

6 - 

3.50 
3.65 

8 

3.75 

10  or  more  

3.85 
4.00 

covered  debt  and/or  equity  positions  and  that 
those  measures  are  included  in  the  VAR- 
based  capital  chai^ge  in  section  3(a)(2)(i)  of 
this  appendix,  then  the  bank  may  reduce  or 
eliminate  its  specific  risk  add-on  under  this 
section.  The  determination  as  to  whether  a 
model  incorporates  specific  risk  must  be 
made  separately  for  covered  debt  and  equity 
positions. 

(1)  If  a  model  includes  the  specific  risk  of 
covered  debt  positions  but  not  covered  equity 
positions  (or  vice  versa),  then  the  bank  can 
reduce  its  specific  risk  charge  for  the 
included  positions  under  paragraph  (b)  of 
this  section.  The  specific  risk  charge  for  the 
positions  not  included  equals  the  standard 
specific  risk  capital  charge  under  paragraph 
(c)  of  this  section. 

(2)  If  a  model  addresses  the  specific  risk  of 
both  covered  debt  and  equity  positions,  then 
the  bank  can  reduce  its  specific  risk  charge 
for  both  covered  debt  and  equity  positions 
under  paragraph  (b)  of  this  section.  In  this 
case,  the  comparison  described  in  paragraph 
(b)  of  this  section  must  be  based  on  the  total 
VAR-based  figure  for  the  specific  risk  of  debt 
and  equity  positions,  taking  into  account  any 
correlations  that  are  built  into  the  model. 

(b)  VAR-based  specific  risk  capital  charge. 
In  all  cases  where  a  bank  measures  specific 
risk  in  its  internal  model,  the  total  capital 
charge  for  specific  risk  (i.e.,  the  VAR-based 
sptecific  risk  capital  charge  plus  the  sp>ecific 
risk  add-on)  must  equal  at  least  50  p>ercent 
of  the  standard  specific  risk  capital  charge 
(this  amount  is  the  minimum  specific  risk 
charge). 

(1)  If  the  portion  of  a  bank's  VAR  measure 
that  is  attributable  to  specific  risk  (multiplied 
by  the  bank's  multiplication  factor  if  required 
in  section  3(a)(2)  of  this  appendix]  is  greater 
than  or  equal  to  the  minimum  sp)ecific  risk 
charge,  then  the  bank  has  no  specific  risk 
add-on  and  its  capital  charge  for  specific  risk 
is  the  portion  included  in  the  VAR  measure. 

(2)  If  the  portion  of  a  bank's  VAR  measure 
that  is  attributable  to  specific  risk  (multiplied 
by  the  bank's  multiplication  foctor  if  required 
in  section  3(a)(2)  of  this  appendix)  is  less 
than  the  minimum  sptecific  risk  charge,  then 
the  bank's  specific  risk  add-on  is  the 
difference  between  the  minimum  sp)ecific 
risk  charge  and  the  s{)ecific  risk  f>ortion  of 
the  VAR  measure  (multiplied  by  the  bank's 
multiplication  factor  if  required  in  section 
3(a)(2)  of  this  appendix). 

(c)  Standard  specific  risk  capital  charge. 
The  standard  specific  risk  capital  charge 
equals  the  sum  of  the  compvonents  for 
covered  debt  and  equity  pKisitions  as  follows: 

(1)  Covered  debt  positions,  (i)  For  purposes 
of  this  section  5,  covered  debt  positions 
means  fixed-rate  or  floating-rate  debt 
instruments  located  in  the  trading  account 
and  instruments  located  in  the  trading 
account  with  values  that  react  primarily  to 
changes  in  interest  rates,  including  certain 
non-convertible  preferred  stock,  convertible 
bonds,  and  instruments  subject  to  repurchase 
and  lending  agreements.  Also  included  are 
derivatives  (including  written  and  purchased 
options)  for  which  the  underlying  instrument 
is  a  covered  debt  instrument  that  is  subject 
to  a  non-zero  specific  risk  capital  chaise. 

(A)  For  covered  debt  positions  that  are 
derivatives,  a  bank  must  risk-weight  (as 
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described  in  paragraph  (c](l)(iii)  of  this 
section)  the  market  value  of  the  eSiective 
notional  amount  of  the  underlying  debt 
instrument  ot  index  portfolio.  Swaps  must  be 
included  as  tke  notional  position  in  the 
underlying  d#bt  instrument  or  index 
portfolio,  wit)i  a  receiving  side  treated  as  a 
long  position  and  a  paying  side  treated  as  a 
short  positioa;  and 

(B)  For  covered  debt  positions  that  are 
options,  whether  long  or  short,  a  bank  must 
risk-weight  (as  described  in  paragraph 
(c)(l)(iii)  of  this  section)  the  market  value  of 
the  effective  Qotional  amount  of  the 
underlying  d4bt  instrument  or  index 
mukiplied  by  the  option's  delta. 

(ii)  A  bank  may  net  long  and  short  covered 
debt  positions  (including  derivatives)  in 
identical  debt  issues  or  indices. 

(iii)  A  bank  must  multiply  the  absolute 
value  of  the  current  market  value  of  each  net 
long  or  short  covered  debt  p)osition  by  the 
appropriate  specific  risk  weighting  factor 
indicated  in  Table  2  of  this  appendix.  The 
specific  risk  capital  charge  component  for 
covered  debt  toositions  is  the  siun  of  the 
weighted  values. 

Table  2.— Ispecific  Risk  Weighting 
Factors  for  Covered  Debt  Posi- 


IWJNS 

Category 

Remaining 

matunty  (coiv 

tractual) 

Weighting 
factor  (m 
percent) 

Government  « 
Qualifying  ...... 

Other 

.... 

N/A 

6  months  or 

less. 
Overs 

months  to 

24  monttis. 
Over  24 

months. 
N/A 

0.00 
0.25 

1.00 

1.60 
8.00 

(A)  The  go\^mment  category  includes  all 
debt  instruments  of  central  governments  of 
OECD-based  Qountries  "  including  bonds, 
Treasury  bills^  and  other  short-term 
instruments.  »s  well  as  local  currency 
instruments  of  non-OECD  central 
governments  to  the  extent  the  bank  has 
liabilities  booked  in  that  currency. 

(B)  The  qualifying  category  includes  debt 
instruments  of  U.S.  government-sponsored 
agencies,  general  obligation  debt  instruments 
issued  by  states  and  other  f>olitical 
subdivisions  ^f  OECD-based  countries, 

-I 


I*  Oiganiaati^n  for  Economic  Cooperation  and 
Development  (OECDl-baaed  countries  is  defined  in 
appendix  A  of  this  part. 


multilateral  development  banks,  and  debt 
instruments  issued  by  U.S.  depository 
institutions  or  OECD-banks  that  do  not 
qualify  as  capital  of  the  issuing  institution." 
This  category  also  includes  other  debt 
instruments,  including  corporate  debt  and 
revenue  instruments  issued  by  states  and 
other  political  subdivisions  of  OECD 
countries,  that  are: 

(1)  Rated  investment-grade  by  at  least  two 
nationally  recognized  credit  rating  services; 

{2)  Rated  investment-grade  by  one 
nationally  recognized  credit  rating  agency 
and  not  rated  less  than  investment-grade  by 
any  other  credit  rating  agency;  or 

(3)  Unrated,  but  deemed  to  be  of 
comparable  investment  quality  by  the 
reporting  bank  and  the  issuer  has 
instruments  listed  on  a  recognized  stock 
exchange,  subject  to  review  by  the  FDIC 

(C)  The  other  category  includes  debt 
instruments  that  are  not  included  in  the 
government  or  qualifying  categories. 

(2)  Covered  equity  positions,  (i)  For 
purposes  of  this  section  5,  covered  equity 
positions  means  equity  instruments  located 
in  the  trading  account  and  instruments 
located  in  the  trading  account  with  values 
that  react  primarily  to  changes  in  equity 
prices,  including  voting  or  non-voting 
common  stock,  certain  convertible  bonds, 
and  commitments  to  buy  or  sell  equity 
instruments.  Also  included  are  derivatives 
(including  written  and  purchased  options] 
for  which  the  underlying  is  a  covered  equity 
position. 

(A)  For  covered  equity  positions  that  are 
derivatives,  a  bank  must  risk  weight  (as 
described  in  paragraph  (c](2)(iii)  of  this 
section)  the  market  value  of  the  effective 
notional  amoimt  of  the  underlying  equity 
instrument  or  equity  portfolio.  Swaps  must 
be  included  as  the  notional  position  in  the 
underlying  equity  instrument  or  index 
portfolio,  with  a  receiving  side  treated  as  a 
long  position  and  a  paying  side  treated  as  a 
short  p>osition;  and 

(B)  For  covered  equity  positions  that  are 
options,  whether  long  or  short,  a  bank  must 
risk  weight  (as  described  in  paragraph 
(c)(2)(iii)  of  this  section)  the  market  value  of 
the  effective  notional  amoimt  of  the 
underlying  equity  instrument  or  index 
multiplied  by  the  option's  delta. 

(ii)  A  bank  may  net  long  and  short  covered 
equity  positions  (including  derivatives)  in 
identical  equity  issues  or  equity  indices  in 
the  same  market.  1^ 


"  U.S.  government-sponsored  agencies, 
multilateral  development  banks,  and  OECD  banks 
are  defined  in  appendix  A  of  this  part. 

■*A  bank  may  alto  net  positions  in  depository 
receipts  against  an  opposite  position  in  the 


(iii)(A)  A  bank  must  multiply  the  absolute 
value  of  the  current  market  value  of  each  net 
long  or  short  covered  equity  position  by  a 
risk  weighting  factor  of  8.0  percent,  or  by  4.0 
percent  if  the  equity  is  held  in  a  portfolio  that 
is  both  liquid  and  well-diversified. '^  Fra 
covered  equity  p>ositions  that  are  index 
contracts  comprising  a  well-diversified 
portfolio  of  equity  instruments,  the  net  long 
OT  short  position  is  multiplied  by  a  risk 
weighting  factor  of  2.0  percent. 

(B)  For  covered  equity  ]x>sitions  from  the 

.  following  futures-related  arbitrage  strategies, 
a  bank  may  apply  a  2.0  percent  risk 
weighting  factor  to  one  side  (long  or  short) 
of  each  position  with  the  opposite  side 
exempt  from  charge,  subject  to  review  by  the 
FDIC: 

(1)  Long  and  short  positions  in  exactly  the 
same  index  at  diSerent  dates  or  in  different 
market  centers;  or 

(2)  Long  and  short  p>08ition8  in  index 
contracts  at  the  same  date  in  different  but 
similar  indices. 

(C)  For  futures  contracts  on  broadly-based 
indices  that  are  matched  by  offsetting 
positions  in  a  basket  of  stocks  comprising  the 
index,  a  bank  may  apply  a  2.0  percent  risk 
weighting  fector  to  the  futures  and  stock 
basket  positions  (long  and  short),  provided 
that  such  trades  are  deliberately  entered  into 
and  separately  controlled,  and  that  the  basket 
of  stocks  comprises  at  least  90  percent  of  the 
capitalization  of  the  index 

(iv)  The  specific  risk  capital  charge 
component  for  covered  equity  positions  is 
the  sum  of  the  weighted  values. 

By  Order  of  the  Board  of  Directors. 

Dated  at  Washington.  D.C,  this  13th  day  of 
August,  1996. 

Federal  Deposit  Insurance  Corporation. 
Jerry  L.  Langley, 
Executive  Secretary. 

(FR  Doc.  96-22546  Filed  9-5-96;  8:45  am] 
BILUNQ  OOOC  4S10-33-P;  6210-01-P:  •714-01-P 


underlying  equity  or  identical  equity  in  different 
markets,  provided  that  the  bank  includes  the  costs 
of  conversion. 

■'' A  portfolio  is  liquid  and  well-diversified  it  (1) 
it  is  characterized  by  a  limited  sensitivity  to  price 
changes  of  any  single  equity  issue  or  closely  related 
group  of  equity  issues  held  in  the  portfolio;  (2)  the 
volatility  of  the  portfolio's  value  is  not  dominated 
by  the  volatility  of  any  individual  equity  issue  or 
by_  equity  issues  from  any  single  industry  or 
economic  sector  (3)  it  contains  a  large  number  of 
individual  equity  positions,  with  no  single  position 
representing  a  sutntantial  portion  of  the  portfolio's 
total  market  value;  and  (4)  it  consists  mainly  of 
issues  traded  on  organized  exchanges  or  in  well- 
established  over-the-counter  markets. 
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DEPARTMeNT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Paris  247. 880,  and  884 
[Doctot  No.  r»R-3472-F-02] 
RIN  2S02-AGtl2 

Offlc*  Of  th4  Assistant  S«cretary  for 
Housing-Federal  Housing 
Ck>mmisslon«r;  Termination  of 
Tenancy  for  Criminal  Activity 

AOENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Conunissioner,  HUD. 

action:  Fin^l  rule. 

i 
SUMMARY:  This  final  rule  provides  Uiat 

any  cruninal  activity  that  threatens  the 
health,  safety,  or  right  to  peaceful 
enjoyment  d^  the  premises  by  other 
residents;  any  cruninal  activity  that 
threatens  the  health,  safety,  or  right  to 
peaceful  enjoyment  of  their  residences 
by  persons  residing  in  the  Lnunediate 
vicinity  of  tke  premises;  any  criminal 
activity  that  threatens  the  health,  or 
safety  of  any  on-site  property 
management  staff  responsible  for 
managing  the  premises;  or  any  drug- 
related  criminal  activity  on  or  near  such 
premises,  engaged  in  by  a  resident,  any 
member  of  the  resident's  household,  or 
any  guest  or|  other  person  under  the 
resident's  control  shall  be  groimds  for 
termination  of  tenancy. 
EFFECTIVE  DATE:  October  7, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  D.  Hunter,  Director,  Program 
Management  Division,  Office  of 
Multifamily  Asset  Management  and 
Disposition.  Room  6180,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  S.W.,  Washington,  D.C. 
20410-8000;  telephone,  (voice)  (202) 
708-3944;  (TTY)  (202)  708-4594.  (These 
are  not  toll-free  niunbers.) 

SUPPLEMENTARY  INFORMATION: 

The  Proposad  Rule 

On  Febru^  3. 1994,  the  Department 
published  ii)  the  Federal  Register  a 
proposed  rule  (59  FR  5155)  Siat  woidd 
provide  that  any  criminal  activity  that 
threatens  thf  health,  safety,  or  right  to 
peaceful  enjbyment  of  the  premises  by 
other  tenants;  any  criminal  activity  that 
threatens  the  health,  safety,  or  right  to 
peaceful  enjf>yment  of  their  residences 
by  persons  residing  in  the  immediate 
vicinity  of  the  premises;  or  any  drug- 
related  criminal  activity  on  or  near  such 
premises,  eiigaged  in  by  a  tenant,  any 
member  of  t^e  tenant's  household,  or 
any  guest  or  i  other  person  under  the 
tenant's  con^l  would  be  grounds  for 
termination  bf  tenancy. 


Hie  deadline  for  public  comments  on 
the  proposed  rule  was  April  4,  1994.  By 
that  date,  the  Department  received  130 
comments.  Most  of  these  comments  (111 
out  of  130)  came  from  individuals  or 
entities  responsible  for  managing 
subsidized  housing.  The  Department 
also  received  comments  from  several 
housing  authorities  and  housing  finance 
agencies,  as  well  as  from  several  public 
interest  and  legal  aid  associations. 

The  majority  of  the  public 
commenters  (121  out  of  130)  supported 
the  proposed  rule.  These  commenters 
typically  reported  that  criminal  activity, 
particularly  drug-related  criminal 
activity,  is  the  biggest  problem  &ced  by 
managers  of  subsidized  housing.  Many 
of  these  commenters  stated  that  the 
provisions  of  the  proposed  rule  will 
provide  them  legal  strength  in  eviction 
proceedings;  they  asserted  that  judges 
often  place  more  weight  on  Federal 
regulations  than  on  the  lease  or  other 
rules.  Several  commenters  added  that 
the  provisions  of  the  proposed  rule 
would  help  them  provide  decent  and 
safe  housing  to  their  tenants,  and  that 
such  provisions  are  long  overdue. 

Several  commenters  suggested 
revisions  to  the  proposed  rule.  For 
instance,  several  commenters  suggested 
that  the  Department  define  phrases  such 
as  "on  or  near  such  premises," 
"criminal  activity."  and  "any  guest  or 
other  person  imder  the  tenant's 
control."  These  commenters  asserted 
that  these  phrases  are  subject  to 
differing  interpretations,  and  they 
provide  little  guidance  to  a  landlord 
trying  to  decide  whether  to  pursue  a 
termination  of  tenancy.  Other 
commenters  siiggested  that  the 
Department  broaden  the  provisions  of 
the  proposed  rule  to  protect  the  health 
and  safety  of  any  on-site  property 
management  staff,  because  these 
individuals  are  often  endangered  by 
criminal  activity. 

Six  commenters  expressed  serious 
legal  and  policy  concerns  with  the 
proposed  rule.  These  commenters 
argued  that  the  Department  would 
violate  several  State  and  Federal  statutes 
and  the  U.S.  Constitution  if  it  permitted 
the  eviction  of  a  tenant  who  did  not 
commit,  had  no  knowledge  of,  nor  had 
means  to  stop  the  criminal  activity. 
While  the  proposed  rule  echoes 
statutory  language  (42  U.S.C. 
1437f(d)(l)(B)(iii)),  one  commenter 
presented  evidence  that  Congress 
intended  to  protect  innocent  tenants. ' 
These  commenters  argued  further  that 
the  proposed  rule  should  more  closely 
track  the  public  housing  regulations, 
which  provide  thqt  in  the  case  of  an 
eviction  for  criminal  activity,  the  PHA 
shall  have  discretion  to  consider  all  the 


circumstances  of  the  case,  including  the 
seriousness  of  the  offense,  the  extent  of 
participation  by  family  members,  and 
the  effects  that  the  eviction  would  have 
on  family  members  not  involved  in  the 
proscribed  activity  (24  CFR  966.4). 

The  Final  Rule 

In  response  to  public  comments,  this 
final  rule  represents  two  changes  to  the 
provisions  of  the  proposed  rule.  First, 
the  Department  decided  to  include  in 
this  final  rule  criminal  activity  against 
on-site  property  management  staff  as 
groimds  for  termination  of  tenancy. 
Second,  this  final  rule  provides  a 
defimtion  for  "drug-related  criminal 
activity." 

While  some  of  the  commenters 
requested  additional  definitions,  the 
Department  has  determined  that  such 
definitions  would  not,  on  balance, 
further  the  goals  of  this  rule.  Providing 
concrete  definitions  would  be  contrary 
to  the  recommendations  of  the  national 
Occupancy  Task  Force.  The  Occupancy 
Task  Force  was  convened  imder 
Congressional  mandate,  and  it  consisted 
of  representatives  of  both  housing 
providers  and  tenant  advocacy/legal  aid 
organizations.  The  Task  Force  was 
charged  with  issuing  a  final  report  to 
Congress  and  to  HUD  on  occupancy  and 
management  recommendations  in 
public  and  assisted  housing.  The 
members  of  the  Occupancy  Task  Force 
observed  in  their  Final  Report,  which 
was  issued  in  April  1994,  that  they  had 
considered  defining  related  terms  such 
as  "criminal  activity  that  threatens,"  but 
they  "agreed  that  from  a  practical 
standpoint,  it  would  be  impossible  to 
define  this  term  since  it  tiuns  on  the 
facts  in  every  given  situation"  (page  3- 
7).  (Notice  of  die  availability  of  the  final 
report  was  published  in  the  Federal 
Register  on  July  21, 1994,  59  FR  37255). 
Furthermore,  in  accordance  with  several 
of  the  commenters,  the  Department 
intended  that  the  provisions  of  this  rule 
would  parallel  the  pubUc  housing 
regulations;  none  of  the  terms  suggested 
by  the  commenters  are  defined  in  the 
comparable  public  housing  regulations. 

The  Department  has  decided, 
however,  to  include  the  definition  of 
"drug-related  criminal  activity"  in  this 
final  rule,  because  this  definition  is 
provided  in  section  8(f)(5)  of  the  United 
States  Housing  Act  of  1937. 
Accordingly,  this  final  rule  provides 
that  "drug-related  criminal  activity" 
means  the  illegal  manufactiue,  sale, 
distribution,  use  or  possession  with  the 
intent  to  manufactiue,  sell,  distribute,  or 
use,  of  a  controlled  substance  (as 
defined  in  section  102  of  the  Controlled 
Substances  Act  (21  U.S.C.  802)). 
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With  regard  to  the  concerns  raised  by 
several  commenters  that  the  proposed 
rule  could  result  in  the  eviction  of  an 
innocent  tenant,  the  Department  would 
like  to  emphasize  that  an  owner  may  not 
evict  any  tenant  except  by  judicial 
action  piursuant  to  State  or  local  law, 
and  in  accordance  with  the 
Department's  due  process  procedures. 
This  final  rule  applies  uniformly  to  all 
assisted  housing  tenants.  Furthermore, 
the  Department  adopted  similar 
termination  language  (excluding  the 
reference  to  project  management 
employees)  for  the  HUD  Model  Form  of 
Lease  (used  for  all  subsidized 
multifamily  housing  programs)  by 
Handbook  4350.3,  Change  22  of  June 
1992. 

The  Department  believes  that 
promulgation  of  this  rule  is  consistent 
with  sound  program  administration,  is 
balanced  and  fair,  and  provides  a 
valuable  tool  for  fighting  crime  and 
drugs  in  assisted  housing  communities 
while  maintaining  requisite  due  process 
protections  for  the  residents. 
Establishing  criminal  activity  of  a 
threatening  nature  and  drug-related 
crime  on  or  near  the  premises  as  clear 
groimds  for  termination  of  tenancy  is 
supported  by  the  recommendation  (#58, 
page  3-7)  of  the  Occupancy  Task  Force 
Final  Report. 

This  final  rule  revises  24  CFR  parts 
247,  880,  and  884  by  adding  a  definition 
of  "drug-related  criminal  activity"  and 
by  revising  the  management  provisions. 
Since  the  Department  removed  the 
management  provisions  of  parts  881  and 
883  in  a  final  rule  published  on  March 
27, 1996  (61  FR  13586),  and  replaced 
them  with  a  cross-reference  to  the 
identical  management  provisions  in  part 
880,  it  is  unnecessary  for  the 
Department  to  amend  parts  881  and  883 
in  this  final  rule. 

For  purposes  of  existing  housing 
under  the  section  8  loan  management 
and  property  disposition  programs  (24 
CFR  part  886,  subparts  A  and  C),  this 
final  rule  implements  section 
8(d)(l)(B)(iii)  of  the  United  States 
Housing  Act  of  1937  (42  U.S.C.  1437f), 
as  that  section  was  amended  by  the 
Cranston-Gonzalez  National  Affordable 
Housing  Act  and  the  Housing  and 
Community  Development  Act  of  1992. 
These  two  programs  rely  upon  part  247 
for  termination  of  tenancy  provisions.  In 
addition,  this  final  rule  covers  the 
following  subsidized  projects  subject  to 
the  regulations  in  24  CFR  part  247: 
multifamily  housing  projects  that 
receive  the  benefit  of  subsidy  in  the 
form  of  below-market  interest  rates 
under  sections  221(d)  (3)  and  (5); 
interest  reduction  payments  under 
section  236  of  the  Nationfd  Housing  Act, 


-including  Rental  Assistance  Payments 
(RAP);  below-maiket  interest  rate  direct 
loans  under  section  202  of  the  Housing 
Act  of  1959;  rental  subsidy  in  the  form 
of  rent  supplement  payments  imder 
section  101  of  the  Housing  and  Urban 
Development  Act  of  1965;  and  section  8 
in  connection  with  section  202  Loans 
for  Housing  for  the  Elderly  or 
Handicapped  (24  CFR  part  891);  the 
Supportive  Housing  for  the  Elderly 
program  and  the  Supportive  Housing  for 
Persons  with  Disabilities  program  (24 
CFR  part  891).  (By  final  rule  published 
on  March  22, 1996  (61  FR  11948),  the 
regulations  governing  (1)  Loans  for 
Housing  for  the  Elderly  or  Handicapped, 
formerly  found  in  24  CFR  part  885,  (2) 
Supportive  Housing  for  the  Elderly, 
formerly  found  in  24  CFR  part  889,  and 
(3)  Supportive  Housing  for  Persons  with 
Disabilities,  formerly  found  in  24  CFR 
part  890,  were  consolidated  into  a  new 
part  24  CFR  part  891.)  Finally,  this  rule 
also  appUes  to  evjctions  under  the 
section  8  new  construction  and 
substantial  rehabilitation  programs. 

Other  Matters 

Environmental  Impact 

A  Finding  of  No  significant  Impact 
(FONSI)  with  respect  to  the 
environment  was  made  at  the  time  of 
the  development  of  the  proposed  rule, 
in  accordance  with  HUD  regulations  at 
24  CFR  part  50,  which  implement 
section  102(2)(c)  of  the  National 
Enviromnental  PoUcy  Act  of  1969,  42 
U.S.C.  4321  et  seq.  That  FONSI  remains 
applicable  to  this  final  rule  and  is 
available  for  pubUc  inspection  between 
7:30  a.m.  and  5:30  p.m.  weekdays  in  the 
Office  of  the  Rules  Docket  Clerk  at  the 
above  address. 

Regulatory  Flexibility  Act 

The  Secretary  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b))  has  reviewed  and  approved  this 
rule,  and  in  so  doing  certifies  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule 
prohibits  any  criminal  activity  or  drug- 
related  criminal  activity  on  or  near 
premises  where  law-abiding  tenants 
live. 

Family  Impact 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  final  rule  has  the 
potential  for  a  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being;  this  rule  should 
increase  the  safety  and  seciuity  of 
families  living  in  assisted  housing. 


Since  the  impact  of  this  rule  oa  the 
family  is  beneficial,  no  further  review  is 
considered  necessary. 

Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  would  not  have  significant 
federahsm  impUcations  and  thus,  are 
not  subject  to  review  under  the  order. 
This  final  rule  will  not  interfere  with  or 
preempt  State  or  local  government 
functions. 

Regulatory  Planning  and  Review 

The  Office  of  Management  and  Budget 
(0MB)  reviewed  this  rule  under 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  issued  by  the 
President  on  September  30,  1993.  Any 
changes  to  the  rule  subsequent  to  its 
submission  to  OMB  are  identified  in  the 
docket  file,  which  is  available  for  public 
inspection  between  7:30  a.m.  and  5:30 
p.m.  weekdays  in  the  Office  of  the  Rules 
E>ocket  Clerk,  E)epartment  of  Housing 
and  Urban  Development,  Room  10276, 
451  Seventh  Street,  SW.,  Washington, 
DC. 

List  ofSub|ect8 

24  CFR  Part  247 

Grant  programs — Chousing  and 
community  development.  Loan 
programs — housing  and  community        ■> 
development,  Low  and  moderate 
income  housing,  Rent  subsidies. 

24  CFR  Part  880 

Grant  programs — Chousing  and 
community  development,  Rent 
subsidies,  Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  884 

Grant  programs — housing  and 
community  development.  Rent 
subsidies.  Reporting  and  recordkeeping 
requirements.  Rural  areas. 

Accordingly,  24  CFR  parts  247,  880, 
and  884  are  amended  as  follows: 

PART  247— EVICTIONS  FROM 
CERTAIN  SUBSIDIZED  AND  HUD- 
OWNED  PROJECTS 

1.  The  authority  citation  for  24  CFR 
part  247  is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  1701q,  17018. 1715b, 
1715/,  and  17152-1;  42  U.S.C.  1437a,  1437c, 
1437f,  and  3535(d). 

2.  Section  247.2  is  amended  by 
removing  the  paragraph  designation  for 
each  definition,  and  by  adding  a 
definition  "Drug-related  criminal 
activity"  in  alphabetical  order,  to  read 
as  follows: 
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iiitions. 


2    0«finii 

Drug-related  criminal  activity  means 
the  illegal  manufacture,  sale, 
distribution^  use  or  possession  with  the 
intent  to  manufacture,  sell,  distribute,  or 
use,  of  a  controlled  substance  as  defined 
in  section  102  of  the  Controlled 
Substances  Act,  21  U.S.Q  802. 
*        •        *        •        • 

3.  Section  247.3  is  amended  by 
removing  thfe  word  "or"  from  paragraph 
(a)(2);  by  redesignating  paragraph  (a)(3) 
as  paragraph  (a)(4);  by  amending 
paragraph  (b)  by  removing  the  reference 
to  "§  247.3(4)(3)"  and  adding  in  its  place 
"§  247.3(a)(4)";  and  by  adding  a  new 
paragraph  (^(3);  to  read  as  follows: 


.3    EntHtomentof 
pancy. 

*      *      *    I 


S  247.3    Entif«mentoftMtantsto 
occupancy. 

(a) 

(3)  Any  criminal  activity  that 
threatens  th|  health,  safety,  or  right  to 
peaceful  enjbyment  of  the  premises  by 
other  residents;  any  criminal  activity 
that  threatens  the  health,  safety,  or  right 
to  peaceful  ^joyment  of  their 
residences  bK  persons  residing  in  the 
immediate  vicinity  of  the  premises;  any 
criminal  activity  that  threatens  the 
health,  or  safety  of  any  on-site  property 
management  staff  responsible  for 
managing  the  premises;  or  any  drug- 
related  criminal  activity  on  or  near  such 
premises,  er^aged  in  by  a  resident,  any 
member  of  the  resident's  household,  or 
any  guest  or|other  person  under  the 
resident's  cointrol  ^all  be  grounds  for 
termination  bf  tenancy. 


4    [Amindad] 


§247. 

4.  In  §  247.4,  paragraph  (c)  is 
amended  byjremoving  the  reference  to 
"§  247.3(a)(^)"  and  by  adding  in  its 
place  "§  24713(a)(4)." 

PART  880— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAM 
FOR  NEW  CONSTRUCTION 

5.  The  authority  citation  for  24  CFR 
part  880  con^nues  to  read  as  follows: 

Authority:  ^  2  U.S.C.  1437a,  1437c,  1437f 
and  3535(d),  t  nd  13611-13619. 


6.  Section  880.201  is  amended  by        - 
adding  the  definition  "Drug-related 
criminal  activity"  in  alphabetical  order, 
to  read  as  follows: 

$880201    DaflnMons. 

•  •         *         •        • 

Drug-related  criminal  activity.  The 
illegal  manulactxire.  sale,  distribution, 
use  or  possession  with  the  intent  to 
manufacture,  sell,  distribute,  or  use,  of 
a  controlled  substance  as  defined  in 
section  102  of  the  Controlled  Substances 
Act.  21  U.S.C.  802. 

•  *        *        *        • 

7.  Section  880.607  is  amended  by 
removing  the  word  "or"  from  paragraph 
(b)(l)(ii);  by  redesignating  paragraph 
(b)(l)(iii)  as  (b)(l)(iv);  by  amending 
paragraphs  (b)(2)  and  (c)(2)  by  removing 
the  references  to  "(b)(l)(iii)"  and  by 
adding  in  their  places  "(b)(l)(iv)";  and 
by  adding  a  new  paragraph  (b)(l)(iii);  to 
read  as  follows: 

S  880.607    Tarmination  of  tanancy  and 
modification  of  laaaaa. 

•  •        *        •        * 

(b)*  *  * 

(D*  •  • 

(iii)  Any  criminal  activity  that 
threatens  the  health,  safety,  or  right  to 
peaceful  enjoyment  of  the  premises  by 
other  residents;  any  criminal  activity 
that  threatens  the  health,  safety,  or  right 
to  peaceful  enjoyment  of  their 
residences  by  persons  residing  in  the 
immediate  vicinity  of  the  premises;  any 
criminal  activity  that  threatens  the 
health,  or  safety  of  any  on-site  property 
management  sta^  responsible  for 
managing  the  premises;  or  any  drug- 
related  criminal  activity  on  or  near  such 
premises,  engaged  in  by  a  resident,  any 
member  of  the  resident's  household,  or 
any  guest  or  other  person  under  the 
resident's  control  ^all  be  grounds  for 
termination  of  tenancy. 


PART  884— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAM, 
NEW  CONSTRUCTION  SET-ASIDE  FOR 
SECTION  515  RURAL  RENTAL 
HOUSING  PROJECTS 

8.  The  authority  citation  for  24  CFR 
part  884  continues  to  read  as  follows: 


Andiority:  42  U.S.C  1437a.  1437c.  1437f 
and  3535(d).  and  13611-13619. 

9.  Section  884.102  is  amended  by 
adding,  in  alphabetical  order,  a 
definition  of  "Drug-related  criminal 
activity",  to  read  as  follows: 

§884.102    Daflnttions. 

•        •        •        *        • 

Drug-related  criminal  activity.  The 
illegal  manufacture,  sale,  distribution, 
use  or  possession  with  the  intent  to 
manufactiu«,  sell,  distribute,  or  use,  of 
a  controlled  substance  as  defined  in 
section  102  of  the  Controlled  Substances 
Act.  21  U.S.C.  802. 
***** 

10.  Section  884.216  is  amended  by 
designating  the  current  paragraph  as 
paragraph  (a),  and  by  adding  a  new 
paragraph  (b).  to  read  as  follows: 

§884.216    Termination  of  tanancy. 

***** 

(b)  Any  criminal  activity  that 
threatens  the  health,  safety,  or  right  to 
peaceful  enjoyment  of  the  premises  by 
other  residents;  any  criminal  activity 
that  threatens  the  health,  safety,  or  right 
to  peaceful  enjoyment  of  their 
residences  by  persons  residing  in  the 
immediate  vicinity  of  the  premises;  any 
criminal  activity  that  threatens  the 
health,  or  safety  of  any  on-site  property 
management  staff  responsible  for 
managing  the  premises;  or  any  drug- 
related  criminal  activity  on  or  near  such 
premises:  or  any  drug-related  criminal 
activity  on  or  near  such  premises, 
engaged  in  by  a  resident,  any  member  of 
the  resident's  household,  or  any  guest  or 
other  person  under  the  resident's 
control  shall  be  grounds  for  termination 
of  tenancy. 

Dated:  May  31. 1996. 
Nicholas  P.  Retaiius, 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 
IFR  Doc.  96-22775  Filed  9-5-96;  8:45  am] 
BILUNO  CODE  421 0-27-P 
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DEPARTllENT  OF  DEFENSE 

I 
GENERAL  SERVICES 
ADMINISTBATION 

NATIONAl  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts'S,  11, 12, 13,  and  52 
(FAR  Caa*  96-307] 
Rm9000-AH20 

Federal  Acquisition  Regulation; 
Application  of  Sp«:lal  Slmpimed 
Proceduraa  to  Certain  Commercial 
items 

AQENaES:  Department  of  Defense  CDOD), 
General  Services  Administration  (GSA), 
and  Natioqal  Aeronautics  and  Space 
AdministT^tion  (NASA). 
ACTION:  Pr<>posed  rule. 

summary:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acqulsitioti  Regulations  Council  are 
proposing  to  amend  the  Federal 
Acquisition  Regulation  (FAR)  to 
implement  section  4202  of  the  Federal 
Acquisition  Reform  Act  of  1996  (Pub.  L. 
104-106).  Section  4202  requires 
revisions  to  the  FAR  to  incorporate 
special  simplified  procedures  for  the 
acquisitioii  of  certain  commercial  items 
with  a  value  greater  than  the  simplified 
acquisition  threshold  ($100,000)  but  not 
greater  than  $5  million.  The  purpose  of 
this  revision  is  to  vest  contracting 
officers  with  additional  procedural 
discretion  iand  flexibility,  so  that 
commercial  item  acquisitions  in  this 
dollar  range  may  be  solicited,  offered, 
evaluated,  and  awarded  in  a  simplified 
manner  that  maximizes  efficiency  and 
economy  and  minimizes  burden  and 
administra(tive  costs  for  both  the 
Government  and  industry.  This 
regulatory  action  was  not  subject  to 
Office  of  Management  and  Budget 
review  under  Executive  Order  12866, 
dated  September  30, 1993.  This  is  not  a 
major  ruleiunder  5  U.S.C.  804. 
DATES:  Comments  should  be  submitted 
on  or  before  November  5, 1996  to  be 
considered  In  the  formulation  of  a  final 
rule. 

AD0RESSE3:  Interested  parties  should 
submit  wr^en  comments  to:  General 
Services  AJdministration,  FAR 
Secretariatj  (VRS),  18th  and  F  Streets 
^4W.,  Room  4037,  Washington,  DC 
20405. 

Please  cite  FAR  case  96-307  in  all 
correspondence  related  to  this  case. 
FOR  FURTHCR  INFORMATION  CONTACT.  The 
FAR  Secretariat,  Room  4037,  GS 
Building,  Washington,  DC  20405  (202) 
501-4755., Please  cite  FAR  case  96-307, 


SUPPLBiENTART  INFORMATION: 
A.  Background 

This  proposed  rule  amends  the 
Federal  Acquisition  Regulation  to 
implement  section  4202  of  the  Federal 
Acqmsition  Reform  Act  of  1996  (Pub.  L. 
104-106).  Section  4202  authorizes 
special  simplified  procedures  for 
acquisitions  of  commercial  items  at 
amounts  greater  than  the  simplified 
acquisition  threshold  ($100,000)  but  not 
greater  than  $5  million  when  the 
contracting  officer  reasonably  expects, 
based  on  the  nature  of  the  commercial 
items  sought  and  on  market  research, 
that  offers  wiU  include  only  commercial 
items.  The  authority  to  use  the  special 
simplified  procedures  under  this  section 
expires  on  January  1,  2000.  Section  4202 
also  amends  10  U.S.C.  2305, 41  U.S.C 
253a,  and  41  U.S.C.  416  to  permit 
issuance  of  solicitations  for  commercial 
items  in  fewer  than  15  days  after  the 
synopsis  notice  is  published. 

Pursuant  to  section  4202  of  Pub.  L. 
104-106,  acquisitions  of  commercial 
items  using  special  simplified 
procedures  are  exempt  from  many  of  the 
Competition  in  Contracting  Act  (QCA) 
requirements  that  otherwise  apply  to 
acquisitions  over  the  simplified 
acquisition  threshold.  Solicitations  are 
not  required  to  state  the  relative 
importance  assigned  to  each  evaluation 
factor  and  subfactor,  nor  are  they 
required  to  include  subfactors  at  all. 
Contracting  officera  have  the  flexibility 
to,  among  other  things — 

(1)  Forego  formal  evaluation  plans, 
scoring  of  quotes  or  offers,  or  a 
competitive  range  determination; 

(2)  Negotiate  with  one  or  more 
offerors,  as  appropriate,  but  not 
necessarily  all  offerors; 

(3)  Conduct  comparative  evaliiations 
of  offers;  and 

(4)  Evaluate  past  performance  based 
on  such  information  as  the  contracting 
officer's  knowledge  and  previous 
experience  with  the  item  or  service 
being  purchased,  customer  surveys,  or 
other  reasonable  basis,  without  the 
existence  of  a  formal  database. 

Synopsis  requirements  still  apply, 
and  all  responsible  sources  must  be 
permitted  to  submit  a  quote  or  offer 
which  the  contracting  officer  must 
consider.  Sole-source  acquisitions  must 
be  justified  and  approved  consistent 
with  existing  CICA  requirements. 
Otherwise,  except  for  those  procedures 
specifically  limited  to  the  simplified 
acquisition  threshold  or  a  lower 
threshold,  this  proposed  rule  authorizes 
use  of  procedures  in  FAR  Part  13, 
Simplified  Acquisition  Procedures,  for 
acquisitions  of  commercial  items 
exceeding  the  simplified  acquisition 


threshold  but  not  exceeding  $5,000,000 
(including  options)  if  the  conditions 
apply  that  permit  use  of  the  special 
simplified  procedures  (see  new  subpart 
13.6). 

The  special  simplified  procedures  for 
commercial  items  also  include  guidance 
at  13.604  that  expressly  gives 
contracting  officers  the  flexibility  to 
indicate  to  an  offeror  a  price  the 
contracting  officer  anticipates  offerors 
will  have  to  meet  or  better  to  remain 
competitive;  and/or  a  consideration 
other  than  price  (e.g.,  a  contract  term,  a 
conunercially-available  feature)  the 
offeror  will  have  to  meet  or  better,  as 
appropriate,  to  remain  competitive. 
Tliese  techniques  are  used  in  the 
commercial  marketplace  to  increase  and 
sustain  competitive  pressures 
throughout  Uie  negotiation  process  and 
are  expected  to  help  improve  the 
efficiency  of  negotiations  and  reduce 
bid  and  proposal  preparation  costs  by 
reducing  the  guesswork  currently 
required  to  remain  competitive. 

The  Federal  Acquisition  Streamlining 
Act  (FASA)  of  1994  (Pub.  L.  103-355) 
amended  the  publicizing  and  response 
time  requirements  for  acquisitions  of 
conmiercial  items  to  allow  less  than  a 
30-day  response  time  for  receipt  of 
offers  after  the  date  of  issuance  of  a 
solicitation,  provided  the  contracting 
officer  establishes  a  response  time  that 
will  afford  potential  offerors  a 
reasonable  opportunity  to  respond. 
Section  4202  further  increases  the 
contracting  officer's  latitude  when 
acquiring  conunercial  items  by 
permitting  a  period  of  less  than  15  days 
between  publication  of  a  synopsis 
notice  and  issuance  of  a  solicitation.  To 
bring  these  changes  into  compliance 
with  the  minimum  time  frames 
estabUshed  in  the  North  American  Free 
Trade  Agreement  (NAFTA)  and  the 
Trade  Agreements  Act  (TAA),  this 
proposed  rule  adds  new  coverage  at 
5.203(h).  For  acquisitions  subject  to^ 
NAFTA  or  TAA,  the  period  of  time 
between  synopsis  and  receipt  of  offers 
must  be  at  least  40  days.  However,  the 
contracting  officer  can  reduce  this  time 
period  to  as  few  as  10  days  if  the 
acquisition  falls  within  a  general 
category  that  is  identified  in  an  annual 
forecast,  the  availability  of  which  is 
published  in  the  Conunerce  Business 
Daily. 

This  proposed  rule  also  includes 
additional  changes  that  are  intended  to 
help  further  promote  the  Government's 
effective  use  of  proven  commercial 
buying  practices.  These  changes 
include: 

(1)  Clarifying  that  an  agency  may 
identify  its  requirements  in  terms  of 
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desired  features  or  targets  that  do  not 
have  to  be  expressed  as  ran^s; 

(2)  Changing  the  appUcation  of  the 
Standard  Form  (SF)  1449.  Solicitation/ 
Contract/Order  for  Commercial  Items  (a 
form  intended  to  emphasize  the 
"cultural  shift"  to  the  use  of  commercial 
items  and  practices  and  which  is 
currently  mandatory  for  aU  paper 
soUcitations  or  contracts  for  commercial 
items),  so  that,  for  acquisitions  under 
the  simpUfied  acquisition  threshold,  use 
of  the  form  is  encouraged  but  is  not 

mandatorv;  and 

(3)  Replacing  references  to  "minimum 
needs"  with  "needs."  (The  term 
"minimum"  has  historically  been 
misinterpreted,  and  its  removal  is 
consistent  with  10  U.S.C.  2305(a)(1)(B), 
which  states,  "Each  solicitation  *  *  * 
shall  include  specifications  which 
include  restrictive  provisions  or 
conditions  only  to  the  extent  necessary 
to  satisfy  the  needs  of  the  agency  or  as 
authorized  by  law."  "Minimiun  needs" 
has  inaccurately  been  considered  to 
require  that  the  Government  describe  its 
needs  in  terms  of  the  lowest  level  of 
technical  capabihties  or  features  that 
will  address  the  requirement.  However, 
the  Government  actually  has  substantial 
latitude  to  describe  its  needs  in  the 
manner  that  reflects  an  optimum 
acquisition  strategy,  e.g.,  considering 
which  item(s)  represent  the  best  value 
in  terms  of  quality,  expected  life  of  item, 
vendor  past  performance;  making  use  of 
capabihties  in  the  marketplace,  such  as 
those  for  ensuring  reliability  and 
distributing  products;  requiring  offerors 
to  have  a  "track  record"  of  previous 
production  for  a  length  of  time 
appropriate  to  the  item  being  acquired, 
when  such  a  requirement  can  be  shown 
to  reasonably  relate  to  helping  ensure 
that  the  agency  will  acquire  an  item  that 
meets  its  need.) 

It  is  clear  that  the  drafters  of  this 
legislation  intended  for  commercial 
items  to  be  purchased  in  as  simplified 
a  manner  as  possible.  A  report  by  the 
House  Committee  on  Government 
Reform  and  Oversight  (No.  104-222)  on 
H.R.  1670  noted  that,  "The  purchase  of 
a  commercial  item  logically  lends  itself 
to  simpUfied  procedures  because  there 
exists  a  yardstick  in  the  commercial 
marketplace  against  which  to  measiu« 
price  and  product  quaUty  and  to  serve 
as  a  surrogate  for  Government-unique 
procedures."  The  intent  of  this 
proposed  rule  is  to  ensure  the  benefits 
of  this  new  authority  can  be  fully 
reahzed  by  giving  contracting  officers  a 
clear  understanding  of  the  procedural 
discretion  and  flexibihty  they  have,  so 
that  acquisitions  of  commercial  items 
conducted  under  these  regulations  may 
be  soUcited,  offered,  evaluated,  and 


awarded  in  a  simplified  manner  that 
maximizes  efficiency  and  economy  and 
minimizes  burden  and  administrative 
costs  for  both  the  Government  and  its 
suppUers. 

B.  Regulatory  Flexibility  Act 

The  proposed  changes  may  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq., 
because  the  rule  implements  the 
requirements  of  section  4202  of  the 
Federal  Acquisition  Reform  Act  of  1996 
and  applies  to  all  businesses,  large  or 
small,  offering  to  sell  commercial  items 
to  the  Federal  Government  for  amoimts 
greater  than  the  simpUfied  acquisition 
threshold  but  not  greater  than 
$5,000,000.  Statistics  indicate  that  a 
majority  of  commercial  sales  to  the 
Government  come  from  small 
businesses.  The  rule  imposes  no  new 
reporting  or  recordkeeping 
requirements,  and  it  does  not  duplicate, 
overlap,  or  conflict  with  any  other 
Federal  rules.  These  new  simplified 
procedures  would  enable  small  and 
large  entities  to  conduct  business  with 
the  Government  in  a  simpler  manner, 
similar  to  the  business  they  conduct 
with  their  commercial  counterparts.  The 
rule  is  expected  to  have  a  beneficial 
impact  on  industry  and,  therefore, 
appUes  equally  to  both  large  and  small 
entities.  However,  existing  preferences 
for  small  businesses,  in  accordance  with 
FAR  Part  19,  remain  imchanged  by  this 
rule. 

An  Initial  Regulatory  FlexibiUty 
Analysis  (IRFA)  has  been  prepared  and 
will  be  provided  to  the  Chief  Counsel 
for  Advocacy  for  the  Small  Business 
Administration.  A  copy  of  the  IRFA  may 
be  obtained  from  the  FAR  Secretariat. 
Comments  are  invited.  Comments  fit)m 
small  entities  concerning  the  affected 
FAR  subpart  will  be  considered  in 
accordance  with  5  U.S.C.  610.  Such 
comments  must  be  submitted  separately 
and  should  cite  5  U.S.C.  601.  et  seq. 
(FAR  Case  96-307),  in  correspondence. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  FAR  do  not  impose  recordkeeping 
or  information  coUection  requirements, 
or  coUections  of  information  bom 
offerors,  contractors,  or  members  of  the 
public  which  require  the  approval  of  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  3501,  etseg. 

List  of  Subjects  in  48  CFR  Parts  5, 11,  >^ 
12, 13,  and  52 

Government  prociuement. 


Dated:  August  30, 1996. 
f  emny  Olson, 

Acting  Director,  Office  of  Federal  Acquisition 
Policy. 

Therefore,  it  is  proposed  that  48  CFR 
Parts  5, 11, 12, 13,  and  52  be  amended 
as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
Parts  5, 11, 12, 13,  and  52  continues  to 
read  as  foUows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C.  2301 
to  2331;  and  42  U.S.C.  2473(c). 

PART  S-PUBLICIZING  CONTRACT 
ACTIONS 

2.  Section  5.203  is  amended  by 
revising  paragraph  (a)  and  adding 
paragraph  (h)  to  read  as  follows: 

5.203    Publicizing  and  response  time. 

(a)  A  notice  of  contract  action  shall  be 
published  in  the  Commerce  Business 
Daily  at  least  15  days  before  issuance  of 
a  solicitation  except  that  for  acquisitions 
of  commercial  items,  the  contracting 
officer  may — 

(1)  EstabUsh  a  shorter  period  for 
issuance  of  the  solicitation;  or 

(2)  Use  the  combined  CBD  synopsis/ 
solicitation  procedure  (see  12.603). 
***** 

(h)  For  acquisitions  subject  to  NAFTA 
or  the  Trade  Agreements  Act  (see 
Subpart  25.4),  the  period  of  time 
between  pubUcation  of  the  synopsis 
notice  and  receipt  of  offers  shall  be  no 
less  than  40  days.  However,  if  the 
acquisition  falls  within  a  general 
category  identified  in  an  annual 
forecast,  the  availability  of  which  is 
pubUshed  in  the  CBD,  the  contracting 
officer  may  reduce  this  time  period  to  as 
few  as  10  days. 

3.  Section  5.207  is  amended  by 
revising  paragraph  (e)(3)  to  read  as 
foUowsr 

5.207    Preparation  and  transmittal  of 
synopses. 

***** 

(e)*  *  * 

(3)  Except  for  contract  actions  equal  to 
or  less  than  the  simpUfied  acquisition 
threshold  or  acquisitions  of  commercial 
items,  the  synopsis  shaU  refer  to 
Numbered  Note  22  for  noncompetitive 
contract  actions.  If  it  is  anticipated  that 
award  will  be  made  via  a  deUvery  order 
to  an  existing  basic  ordering  agreement, 
the  synopsis  shall  so  state. 


PART11-OESCRIBING  AGENCY 
NEEDS 

4.  Section  11.002  is  amended  by 
revising  paragraph  (a)(l)(u)  and  adding 
paragraph  (e)  to  read  as  foUows: 
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Poilq|. 

:: 


11.002 

(a)* 

(D* 

(ii)  Only  iif:lude  restrictive  provisions 
or  conditiona  to  the  extent  necessary  to 
satisfy  the  needs  of  the  agency  or  as 
authorized  by  law. 

•  *        •        *        • 

(e)  Some  or  all  of  the  performance 
levels  or  perfprmance  specifications  in  a 
solicitation  niay  be  identified  as  targets 
rather  than  as  fixed  or  minimum 
requirements^ 

5.  Section  11.104  is  amended  by 
revising  para^ph  (a)  to  read  as  follows: 

11.104    Nams  peculiar  to  one  manufacturar. 

•  •        •        •        • 

(a)  The  particular  brand-name, 
product,  or  feature  is  essential  to  the 
Government's  requirements  and  market 
research  indicates  other  companies' 
similar  products,  or  products  lacking 
the  particular  feature,  do  not  meet,  or 
cannot  be  modified  to  meet,  the 
agency's  niin|TniiTn  needs;  and 


PART  12-ACQUISrnON  OF 
COMMERCIAL  ITEMS 

6.  Section  12.202  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

12.202  Martuft  raaearch  and  deacrtption  of 
agency  n«ad. 

***** 

(b)  The  desoiption  of  agency  need 
must  contain  jsufficient  detail  for 
potential  offerors  of  commercial  items  to 
know  which  commercial  products  or 
services  may  be  suitable.  Generally,  for 
acquisitions  %i  excess  of  the  simplified 
acquisition  tHreshold,  an  agency's 
statement  of  need  for  a  commercial  item 
will  descrit)e  the  type  of  product  or 
service  to  be  Required  and  explain  how 
the  agency  intends  to  use  the  product  or 
service  in  terms  of  function  to  be 
performed,  performance  requirement  or 
essential  physical  characteristics. 
Describing  the  agency's  needs  in  these 
terms  allows  offerors  to  propose 
methods  that  will  best  meet  the  needs 
of  the  Goverqment. 
•        *        *  I      •        • 

7.  Section  ^2.203  is  amended  by 
adding  a  sentience  to  the  end  of  the 
paragraph  to  tead  as  follows: 

12.203  Procedures  for  solidlatlon, 
evaluation,  and  award. 

•   *  *  The  contracting  officer  may  use 
the  simplified  acquisition  procedures  in 
Part  13  for  acquisitions  of  commercial 
items  up  to  $5,000,000,  including 
options,  other  than  those  procedures 
specifically  limited  to  the  simpUfied 
acquisition  tl^reshold  or  a  lower 
threshold  (se^  Subpart  13.6). 


8.  Section  12.204  is  revised  to  read  as 
follows: 

12.204  Sdldtatlon/contract  form. 

(a)  The  contracting  officer  shall  use 
the  Standard  Form  1449,  Solicitation/ 
Contract/Order  for  Commercial  Items,  if: 
(1)  the  acquisition  is  expected  to  exceed 
the  simplified  acquisition  threshold:  (2) 
a  paper  solicitation  or  contract  is  being 
issued;  and  (3)  procedures  at  12.603  are 
not  being  used.  Use  of  the  SF  1449  is 
nonmandatory  but  encouraged  for 
commercial  acquisitions  not  exceeding 
the  simplified  acquisition  threshold. 

(b)  Consistent  with  the  requirements 
at  5.203  (a)  and  (h),  the  contracting 
officer  may  allow  fewer  than  15  days 
before  issuance  of  the  solicitation. 

9.  Section  12.205  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

12.205  Offara. 

*        •        •        •        • 

(c)  Consistent  with  the  requirements 
at  5.203  (b)  and  (h),  the  contracting 
officer  may  allow  fewer  than  30  days 
response  time  for  receipt  of  offers  for 
commercieil  items. 

10.  Section  12.213  is  revised  to  read 
as  follows: 

12.213    Other  commercial  practices. 

It  is  a  common  practice  in  the 
commercial  marketplace  for  both  the 
buyer  and  seller  to  propose  terms  and 
conditions  written  from  their  particular 
perspectives.  The  terms  and  conditions 
prescribed  in  this  Part  12  seek  to 
balance  the  interests  of  both  the  buyer 
and  seller.  These  terms  and  conditions 
are  generally  appropriate  for  use  in  a 
wide  range  of  acquisitions.  However, 
market  research  may  indicate  other 
commercial  practices  that  are 
appropriate  for  the  acquisition  of  the 
particular  item.  These  practices  should 
be  considered  for  incorporation  into  the 
solicitation  and  contract  if  the 
contracting  officer  determines  them 
appropriate  in  concluding  a  business 
arrangement  satisfactory  to  both  parties 
and  not  otherwise  precluded  by  law  or 
Executive  order. 

11.  Section  12.302(a)  is  revised  to 
read  as  follows: 

12.302    Tailoring  of  provisions  and  ciauaes 
for  the  acquisition  of  commerciai  Itsma. 

(a)  General.  The  provisions  and 
clauses  established  in  this  subpart  are 
intended  to  address,  to  the  maximimi 
extent  practicable,  commercial  market 
practices  for  a  wide  range  of  potential 
Government  acquisitions  of  commercial 
items. 

However,  because  of  the  broad  range 
of  commercial  items  acquired  by  the 
Government,  variations  in  commercial 
practices,  and  the  relative  volume  of  the 


Government's  acquisitions  in  the 
specific  market,  contracting  officers 
may.  within  the  limitations  of  this 
subpart,  and  after  conducting 
appropriate  market  research,  tailor  the 
provision  at  52.212-1,  Instructions  to 
Offerors — Commercial  Items,  and  the 
clause  at  52.212—4,  Contract  Terms  and 
Conditions — Commercial  Items,  to  adapt 
to  the  market  conditions  for  each 
acquisition. 

•  •        »        *        * 

12.  Section  12.602  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

12.602  Streamlined  evaluation  of  offers. 

(a)  When  evaluation  factors  are  used, 
the  contracting  officer  may  insert  a 
provision  substantially  the  same  as  the 
provision  at  52.212-2,  Evaluation — 
Commercial  Items,  in  solicitations  for 
commercial  items  or  comply  with  the 
procedures  in  13.106-2  if  the 
acquisition  is  being  made  using  the 
simplified  acquisition  procedures. 
When  the  provision  at  52.212-2  is  used, 
paragraph  (a)  of  the  provision  shall  be 
tailored  to  the  specific  acquisition  to 
describe  the  evaluation  factors  and 
relative  importance  of  those  factors. 
However,  contracting  officers  are  not 
required  to  describe  the  relative 
importance  of  evaluation  factors  when 
using  the  simpUfied  acquisition 
procedures  in  Part  13. 

•  *        *        •        • 

13.  Section  12.603  is  amended  by 
revising  paragraph  (c)(3)(ii)  to  read  as 
follows: 

12.603  Streamlined  solicitation  for 
commercial  Itema. 

(c)  *  *  * 

(3)  *   •   • 

(ii)  When  using  the  combined  CBD 
synopsis/solicitation,  contracting 
officers  shall  establish  a  response  time 
in  accordance  with  5.203(b). 


PART  13— SIMPUFIED  ACQUISmON 
PROCEDURES 

14.  Section  13.000  is  revised  to  read 
as  follows: 

13.000    Scope  of  part 

This  part  prescribes  policies  and 
procedures  for  the  acquisition  of 
supplies  and  services,  including 
construction,  research  and 
development,  and  commercial  items, 
the  aggregate  amount  of  which  does  not 
exceed  the  simpUfied  acquisition 
threshold  (see  2.101).  (However,  when 
the  conditions  in  13.602  are  met.  the 
contracting  officer  is  authorized  to  use 
the  procedures  in  this  part,  other  than 
those  specifically  limited  to  the 
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simplified  acquisition  threshold  or  a 
lower  threshold,  for  acquisitions  of 
conunercial  items  exceeding  the 
simplified  acquisition  threshold  but  not 
greater  than  $5,000,000.  including 
options.)  See  Part  12,  Acquisition  of 
Commercial  Items,  for  policies 
applicable  to  the  acquisition  of 
commercial  items  exceeding  the  micro- 
purchase  threshold.  See  36.602-5  for 
simplified  procedures  to  be  used  when 
acquiring  architect-engineering  services. 

15.  Section  13.103  is  amended  by 
revising  paragraphs  (b).  (c)  and  (j)  to 
read  as  follows: 

13.103    Policy. 

•        •        *        *        * 

(b)  The  contracting  office  shall  not  use 
simpUfied  acquisition  procedures  for 
contract  actions  exceeding  $50,000  after 
December  31. 1999,  iml^s  the  office's 
cognizant  agency  has  certified  full 
FAC3MET  capabihty  in  accordance  with 
4.505-2.  This  limitation  does  not  apply 
to  acquisitions  of  commercial  items 
conducted  using  Subpart  13.6. 

(c)  Simplified  acquisition  procediues 
shall  not  be  used  in  the  acquisition  of 
supplies  and  services  initially  estimated 
to  exceed  the  simplified  acquisition 
threshold  (or  $5,000,000,  including 
options,  for  acquisitions  of  commercial 
items  using  Subpart  13.6).  even  though 
resulting  awards  do  not  exceed  that 
threshold.  Requirements  aggregating 
more  than  the  simplified  acquisition 
threshold  (or  $5,000,000.  including 
options,  if  using  Subpart  13.6)  or  the 
micro-purchase  threshold  shall  not  be 
broken  down  into  several  purchases  that 
are  less  than  the  applicable  threshold 
merely  to  permit  use  of  simplified 
acquisition  procedures,  or  to  avoid  any 
requirements  that  apply  to  purchases 
exceeding  the  micro-purchase 
threshold. 

»        *        •        •        » 

(j)  Contracting  officers  are  encouraged 
to  use  innovative  approaches  in 
awarding  contracts  using  the  simplified 
acquisition  procedures  under  the 
authority  of  this  part.  For  commercial 
items,  contracting  officers  have  the 
flexibility  to  use  any  combination  of  the 
procedures  in  Subpart  12.6  or  Parts  13, 

14,  15.  35.  or  36,  as  applicable.  For  other 
than  commercial  items,  the  procedures 
in  other  FAR  parts  may  be  appropriate. 
Other  FAR  parts  that  may  be  used 
include,  but  are  not  limited  to  Parts  14. 

15.  35.  or  36.  including  the  use  of 
Standard  Form  (SF)  1442.  Solicitation. 
Offer,  and  Award  (Construction, 
Alteration,  or  Repair),  for  construction 
contracts  (see  36.701(b)). 

16.  Section  13.104  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 


13.104    ProcedufM. 

*       *        *        •       • 

(b)  Related  items  (such  as  small 
hardware  items  or  spare  i>arts  for 
vehicles)  may  be  included  in  one 
sohdtation  and  the  award  made  on  an 
"all-or  none"  or  "multiple  award"  basis 
if  suppliers  are  so  advised  when 
quotations  or  offers  are  requested. 

17.  Section  13.106-2  is  amended  by 
revising  paragraphs  (a)(1)  through  (a)(3) 
and  the  introductory  text  of  paragraph 
(a)(4).  (a)  (5)  and  (6),  (b)(1).  (b)(3),  (c)  (1) 
and  (2),  (d)(3),  and  (d)(4)(ii)  to  read  as 
follows: 

13.106-2    Purchases  •xcaeding  ttie  micro- 
purchase  tttrsshoM. 

(a)  Soliciting  competition.  (1) 
Contracting  officers  shall  promote 
competition  to  the  maximum  extent 
practicable  to  obtain  supplies  and 
services  from  the  source  whose  offer  is 
the  most  advantageous  to  the 
Government,  based,  as  appropriate,  on 
either  price  alone  or  price  and  other 
factors  (e.g.,  past  performance,  quaUty) 
including  the  administrative  cost  of  the 
purchase.  Contracting  officers  are 
encouraged  to  use  best  value. 
Solicitations  shall  notify  suppUers  of 
the  basis  upon  which  award  is  to  be 
made. 

(2)  For  acquisitions  not  exceeding  the 
simplified  acquisition  threshold  where 
FACNET  is  not  available,  or  an 
exemption  set  forth  in  4.506  appUes, 
quotations  may  be  solicited  through 
other  appropriate  means  (e.g.,  orally,  or 
in  writing).  The  contracting  officer  shall 
comply  with  the  requirements  of  5.101 
when  not  soUciting  via  FACNET. 
Sufficient  information  to  permit  vendors 
to  develop  quotations  may  be 
incorporated  into  the  combined 
synopsis/solicitation,  hi  such  cases,  the 
contracting  officer  is  not  required  to 
issue  a  separate  solicitation.  For 
commercial  item  acquisitions,  see 
12.603. 

(3)  For  acquisitions  not  exceeding 
$25,000.  requests  for  quotations  should 
be  soUcited  orally  to  the  maximum 
extent  practicable  when  FACNET  is  not 
available  or  a  written  determination  has 
been  made  that  it  is  not  practicable  or 
cost-effective  to  purchase  via  FACNET. 
Sufficient  information  to  permit 
suppliers  to  develop  quotations  may  be 
incorporated  into  a  combined  synopsis/ 
sohcitation.  In  such  cases,  the 
contracting  officer  is  not  required  to 
issue  a  separate  soUdtation.  Paper 
sohcitations  for  contract  actions  not 
expected  to  exceed  $25,000  should  only 
be  issued  when  obtaining  electronic  or 
oral  quotations  is  not  considered 
economical  or  practicable.  Written 


solidtations  shall  be  issued  for 
construction  contracts  over  $2,000. 

(4)  If  synopsizing  is  not  required  (e.g.. 
the  acquisition  does  not  exceed  $25,000 
or  an  exemption  to  the  synopsis 
requirement  appUes)  and  FACNET  is 
not  being  used.  soUdtation  of  at  least 
three  sources  generally  may  be 
considered  to  promote  competition  to 
the  maximum  practicable  extent.  In 
such  circumstances,  maximum 
practicable  competition  ordinarily  can 
be  obtained  without  sohdting 
quotations  or  offers  from  sources 
outside  the  local  trade  area.  If 
practicable,  two  sources  not  induded  in 
the  previous  soUdtation  should  be 
requested  to  furnish  quotations  or  offers. 
The  foUowing  factors  influence  the 
number  of  quotations  or  offers  required 
in  connection  with  any  particular 
purchase: 

(5)  For  purchases  not  exceeding  the 
simplified  acquisition  threshold, 
contracting  officers  may  soUdt  from  one 
source  if  the  contracting  officer 
determines  that  the  circiunstances  of  the 
contrad  action  deem  only  one  source 
reasonably  available.  For  acquisitions  of 
commercial  items  in  excess  of  the 
simpUfied  acquisition  threshold 
conduded  pursuant  to  Subpart  13.6,  the 
requirements  at  13.603(a)  apply. 

f6)  Contracting  officers  shall  not  limit 
competition  to  suppUers  of  well-known 
and  widely  distributed  makes  or  brands 
(see  11.104),  or  soUdt  quotations  on  a 
pereonal  preference  basis. 

*  *        •        *        » 

(b)  Evaluation  of  quotations  or  offers. 
(1)  When  evaluating  quotations  or 
offers,  the  evaluation  must  be  performed 
based  on  any  criteria  established  in  the 
soUdtaUon.  AU  quotations  or  offers 
must  be  considered.  However,  the 
contracting  officer  has  broad  discretion 
in  fashioning  suitable  evaluation 
procedures.  The  procedures  prescribed 
in  Parts  14  and  15  are  not  mandatory. 
At  the  contrading  officer's  discretion, 
one  or  more  but  not  necessarily  aU  of 
the  evaluation  procedures  in  Parts  14  or 
15  may  be  used. 

*  •        •        •  ■     • 

(3)  Contracting  officers  shall  evaluate 
quotations  or  offers  inclusive  of 
transportation  charges  from  the 
shipping  point  of  the  supplier  to  the 
delivery  destination. 

(c)  Award.  (1)  Occasionally  an  item 
can  be  obtained  only  from  a  suppUer 
whothat  quotes  a  minimum  order  price 
or  quantity  that  either  unreasonably 
exceeds  stated  quantity  requirements  or 
results  in  an  unreasonable  price  for  the 
quantities  required.  In  these  instances. 
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the  contracting  officer  should  inform  the 
reqviiring  activity  of  all  facts  regarding 
the  quotation  or  ofier  and  ask  it  to 
confinn  or  alter  its  requirement.  The  file 
shall  be  docupiented  to  support  the  final 

action  taken. 

(2)  For  acquisitions  not  exceeding  the 
simpUfied  acquisition  threshold  (other 
than  those  conducted  through 
FAC3MET),  Except  for  awards  conducted 
through  FACi^ET,  notification  to 
unsuccessful  suppliere  shall  be  given 
only  if  requested. 

•        •        *        •        • 

(d)  *  •  • 

(3)  If  only  6ne  source  is  solicited  and 
the  acquisition  does  not  exceed  the 
simplified  aoquisition  threshold,  an 
additional  notation  shall  be  made  to 
explain  the  absence  of  competition, 
except  for  acquisition  of  utility  services 
available  on^  from  one  soiuce. 

(4)*  *  • 

(ii)  Writteii  solicitations  (see  2.101). 
For  acquisitions  not  exceeding  the 
simplified  acquisition  threshold, 
wWritten  records  of  solicitations/offers 
may  be  limitBd  to  notes  or  abstracts  to 
show  prices,  delivery,  references  to 
printed  pric«  lists  used,  the  supplier  or 
suppliers  contacted,  and  other  pertinent 
data. 
»        •        •        *        * 

18.  Section  13.107  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

13.107    Sdlgitation  fonns. 

(a)  For  us«  of  the  SF  1449, 
Solicitation^Contract/Order  for 
Commerdalj  Items,  see  12.204 

•  »  M  •  * 

19.  Sectid^  13-202  is  amended  by 
revising  paragraph  (b)(2)  to  read  as 
follows: 

13.202    Estalillslimant  of  b4anket  purchase 
■gi—mentt  (BPAs). 

•  •  4  •  • 

(b)  *  •  "I 

(2)  Consider  suppliers  whose  past 
performance  has  shown  them  to  be 
dependable^  and  who  offer  good  quality 
supplies  or  services  at  consistently 
lower  pricef 

•  •  i  •  • 

20.  Sectidn  13.204  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows:  I 

13.204    Purchases  under  blanket  purchasa 


(a)  The  uke  of  a  BPA  does  not 
authorize  purchases  that  are  not 
otherwise  a^lthorized  by  law  or 
regulation.  For  example,  the  BPA,  being 
a  method  of  simplifying  the  making  of 
individual  purchases,  shall  not  be  used 
to  avoid  tht  simpUfied  acquisition 
threshold  (6r  the  $5,000,000  threshold. 


including  options,  on  acquisitions  using 
Subpart  13.6). 

(b)  Unless  otherwise  specified  in 
agency  regulations,  individual 
purchases  under  BPAs,  except  those 
under  BPAs  estabUshed  in  accordance 
with  13.202(c)(3),  shall  not  exceed 
$100,000  ,  or  $5,000,000,  including 
options,  for  acquisitions  using  Subpart 
13.6). 
•        *        •        *        • 

21.  Subpart  13.6.  consisting  of 
sections  13.601  through  13.604-4.  is 
added  to  read  as  follows: 

Subpart  13.6— Use  of  SImpimed 
Acquisition  Procedures  for  the 
Purchase  of  Commercial  Items  in 
Amounts  Greater  Than  the  Simplified 
Acquisition  Threshold  But  Not 
Exceeding  $5  IMIIIion 

13.601    Qenaral. 

This  subpart  authorizes,  as  a  test 
program,  use  of  the  simplified 
acquisition  procedures  in  Part  13  for  the 
acquisition  of  commercial  items  in 
amounts  greater  than  the  simplified 
acquisition  threshold  but  not  exceeding 
$5,000,000,  including  options,  if  the 
condition  in  13.602  is  met.  The  purpose 
of  this  test  program  is  to  vest  contracting 
officers  with  additional  procedural 
discretion  and  flexibility,  so  that 
commercial  item  acquisitions  in  this 
dollar  range  may  be  solicited,  offered, 
evaluated,  and  awarded  in  a  simplified 
manner  that  maximizes  efficiency  and 
economy  and  minimizes  burden  and 
administrative  costs  for  both  the 
Government  and  industry  (see  section 
4202  of  Public  Law  104-106).  For  the 
period  of  this  test,  contracting  activities 
shall  employ  the  simplified  procedures 
authorized  by  the  test  to  the  maximum 
practicable  extent.  The  authority  to 
issue  solicitations  under  this  subpart 
shall  expire  on  January  1,  2000. 
Contracts  may  be  awarded  after  the 
expiration  of  this  authority  for 
solicitations  issued  before  the  expiration 
of  the  authority. 

13.602    Condttton  for  use. 

(a)  At  the  contracting  officer's  option, 
any  procedure  in  Part  13,  other  than 
those  whose  use  is  specifically  limited 
to  the  simplified  acquisition  threshold 
or  a  lower  threshold,  may  be  used  for  a 
commercial  item  acquisition  in  an 
amount  greater  than  the  simplified 
acquisition  threshold  but  not  exceeding 
$5,000,000,  including  options,  if  the 
contracting  officer  reasonably  expects, 
based  on  the  nature  of  the  commercial 
items  sought  and  on  market  research, 
that  offers  will  include  only  commercial 
items. 


(b)  Circumstances  under  which  the 
contracting  officer  may  reasonably 
expect  that  offers  will  include  only 
commercial  items  include,  but  are  not 
limited  to.  the  following: 

(1)  No  sources  of  items  other  than 
commercial  items  are  known  to  exist; 

(2)  Sources  of  items  other  than 
commercial  items  are  known  to  exist  but 
are  not  expected  to  submit  offers;  or 

(3)  The  agency  has  sj>ecified  that  only 
offers  of  commercial  items  will  be 
considered.  (This  is  likely  to  occxu 
when  the  agency  has  determined  that 
utilizing  the  capabilities  of  the 
commercial  market  is  the  optimiun 
means  of  meeting  its  needs.) 

(c)  If  the  contracting  officer 
reasonably  expected  Uiat  offers  would 
only  include  commercial  items  but 
receives  one  or  more  offers  of  other  than 
commercial  iteiq^,  the  contracting 
officer  may  proceed  with  the  acquisition 
under  the  procedures  in  Part  13. 

(d)  Contracts  for  commercial  items 
awarded  using  the  procediu^s  of  Part  13 
remain  subject  to  the  requirements  of 
Part  12  and  other  parts  of  the  FAR 
pursuant  to  the  order  of  precedence 
provided  at  12.102(c).  This  includes  use 
of  the  provisions  and  clauses  at  Subpart 
12.3. 

13.603    Additional  requlrwnents. 

(a)  So7e  source  acquisitions.  The 
acquisition  may  not  be  conducted  on  a 
sole  source  basis,  imless  the  need  to  do 
so  is  justified  in  writing  and  approved 
at  the  levels  as  specified  in 
subparagraphs  (a)(1)  and  (a)(2)  of  this 
section.  Full  and  open  competition  is 
not  required;  therefore.  Part  6  does  not 
apply;  however,  contracting  officers 
shall  prepare  sole  source  justifications. 
When  the  types  of  conditions  described 
at  6.302-2  occur  (i.e.,  urgency),  the 
justification  may  be  made  and  approved 
within  a  reasonable  time  after  contract 
award  when  preparation  and  approval 
prior  to  award  would  imreasonably 
delay  the  acquisition. 

(1)  For  a  proposed  contract  exceeding 
$100,000  but  not  exceeding  $500,000, 
the  contracting  officer's  certification 
that  the  justification  is  accurate  and 
complete  to  the  best  of  the  contracting 
officer's  knowledge  and  belief  will  serve 
as  approval,  unless  a  higher  approval 
level  is  established  in  agency 
procedures. 

(2)  For  a  proposed  contract  exceeding 
$500,000,  the  waiver  must  be  approved 
by  the  competition  advocate  for  the 
procuring  activity  designated  pursuant 
to  6.501;  or  an  official  described  in 
6.304(a)(3)  or  (a)(4).  This  authority  is 
not  delegable;  and 

(b)  Documentation.  The  contract  file 
shall  include — 
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(1)  A  brief  written  description  of  the 
procediires  used  in  awarding  the 
contract; 

(2)  The  number  of  offers  received;  and 

(3)  An  explanation,  tailored  to  the  size 
and  complexity  of  the  acquisition,  of  the 
basis  for  the  contract  awaid  decision. 

13.604    AHanwtive  negotiation  tochfiiquM. 

13,904-1    QMMfBl. 

In  addition  to  other  procedures 
authorized  by  this  subpart, 
notwithstanding  15.610,  the  contracting 
officer  may  use  the  negotiation 
techniques  described  in  this  section. 

13.604-2    Awards  baaed  on  price  and 
prlce-retated  factors  only. 

(a)  The  contracting  officer  may 
provide  prospective  offerors  widi  a 
description  of  the  Government's 
requirements  and  invite  the  submission 
of  offers  on  a  specified  date,  during  a 
specified  time  period.  During  the 
specified  time  period,  the  amount  of  the 
lowest  offer  shall  be  posted 
electronically  or  otherwise  on  an 
auction  board  for  viewing  by  interested 
parties.  The  identity  of  offerors  shall  not 
be  disclosed  during  the  period  specified 
for  receipt  of  offers.  During  the  specified 
time  period,  offerors  may  revise  offers  at 
anytime.  At  the  end  of  the  specified 
period,  the  contracting  officer  awards 
the  contract  to  the  responsible  offeror 
submitting  the  lowest  priced  acceptable 
offer. 

(b)  As  an  alternative  to  the  approach 
otitlined  in  paragraph  (a)  of  this 
siibsection,  the  contracting  officer  may 
indicate  to  offerors  during  negotiations 
a  price  that  the  offeror  will  have  to  meet 
or  better  in  order  to  be  considered 
further.  The  same  price  must  be 
commimicated  to  all  offerors.  The  price 
established  by  the  contracting  officer 
may  be  based  on  offers  received  or 
information  fiom  other  sources  as  they 
may  relate  to  the  total  acquisition  or  to 
any  contract  line  item(s).  A  reasonable 
response  time  shall  be  estabUshed  for 
the  submission  of  revised  offers.  The 
contracting  officer  may  repeat  the 
process  as  necessary  to  conduct 
negotiations  that  will  result  in  the 
submission  of  lower  priced  acceptable 
offers  that  will  satisfy  the  Government's 
requirements.  Revising  an  offer  to  meet 
or  better  a  price  estabUshed  by  the 
contracting  officer  does  not  guarantee 
any  offeror  an  award.  Offerors 
eliminated  from  the  competition  shall 
be  promptly  notified  that  their  offer  is 
no  longer  being  considered. 

(c)  Use  of  the  technique  described  in 
paragraphs  (a)  and  (b)  of  this  subsection, 
may  be  appropriate  when  the 
contracting  officer — 


(1)  Can  provide  prospective  ofiierors 
with  a  piuchase  description  that  clearly 
defines  the  Government's  requirements; 

(2)  Reasonably  expects  to  receive 
more  than  one  offier,  and 

(3)  Does  not  expect  discussions  with 
offerors  regarding  non-price  aspects  of 
the  offer  will  be  necessary. 

Awards  based  on  prica  and  other 


13.604-3 
factors. 

(a)  When  conducting  negotiations,  the 
contracting  officer  may  indicate  to  all 
offerors  a  price,  contract  term  or 
condition,  commercially-available 
feature,  and/or  requirement  (beyond  any 
requirement  or  target  specified  in  the 
solicitation)  that  an  offeror  will  have  to 
improve  upon  or  meet,  as  appropriate, 
in  order  to  remain  competitive. 

(b)  The  price  or  other  requirement 
identified  to  an  offeror  by  die 
contracting  officer  as  an  area  needing 
improvement  or  as  a  condition  for 
further  consideration  for  award — 

(1)  May  be  based  on  an  evaluation  of 
offers  received  or  information  from 
other  sources; 

(2)  May  relate  to  the  total  acquisition 
or  to  any  contract  line  item(s); 

(3)  Shall  be  based  on  an  evaluation  of 
individual  offers  and  need  not  be  the 
same  for  all  ofiierors;  and 

(4)  Shall  not  disclose  proprietary 
information. 

(c)  The  contracting  officer  may 
consider  alternative  offers.  A  reasonable 
response  time  shall  be  established  for 
the  submission  of  revised  offers.  The 
contracting  officer  may  repeat  the 
process  as  necessary  to  conduct 
negotiations  that  will  result  in 
increasing  the  value  of  acceptable  offers 
that  will  satisfy  the  Government's 
requirements. 

(d)  Revising  an  offer  to  meet  or  better 
a  price  or  other  consideration 
established  by  the  contracting  officer 
does  not  guarantee  any  offeror  an  award. 

(e)  Offerors  eliminated  from  the 
competition  shall  be  promptly  notified 
that  their  offer  is  no  longer  being 
considered. 

(f)  When  an  offeror's  price  is  used  as 
the  basis  for  negotiating  with  other 
offerors,  the  identify  of  that  offeror  shall 
not  be  disclosed  during  negotiations. 


13.604-4    Soltcttation  provisions. 

(a)  The  contracting  officer  shall  insert 
the  provision  at  52.213-4,  Alternative 
Evaluation — Commercial  Items,  in  heu 
of  the  provision  at  52.212-2, 
Evaluation — Commercial  Items,  when 
the  procedures  described  in  13.604-2(a) 
will  be  used. 

(b)  The  contracting  officer  shall  insert 
a  provision  in  solicitations, 
substantially  the  same  as  the  provision 


at  52.213-5,  Alternative  Negotiation 
Techniques,  when  either  the  technique 
described  in  13.604-2(b)  ot  in  13.604- 
3  may  be  used. 

PART  52— SOUCfTATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

22.  Sections  52.213-4  and  52.213-5 
are  added  to  read  as  follows: 

52.213-4    Alternative  Evaiuatlofv- 
Commsrcial  Hsnts. 

As  prescribed'in  13.604-4(a),  insert 
the  following  provision: 

Ahanuitive  Evahutknt— ComnMrcUl  Itsas 
(Data) 

(a)  The  Government  will  award  a  contract 
resulting  from  this  solicitation  to  the 
responsible  offeror  submitting  the  lowest 
priced  offer  that  conforms  to  the  solicitation. 
OffiBrs  shall  be  submitted  on  [Contracting 
Officer  inserts  the  date]  beginning  at 
[Contracting  Officer  inserts  the  time]  and 
ending  at  [Contracting  Officer  inserts  the 
time  or  date  and  time].  During  the  spiecified 
time  frame,  the  amoimt  of  the  lowest  offer 
will  be  posted  and  may  be  vie%rad  by 
[Contracting  Officer  describes  how  the 
information  may  be  viewed  electronically  or 
otherwise].  Offerors  may  revise  offers 
anytime  during  the  specified  period.  At  tlie 
end  of  the  specified  time  period,  the 
responsible  Offeror  submitting  the  lowest 
priced  offer  will  be  in  line  for  award. 

(b)  Options.  The  Government  will  evaluata 
offers  for  award  purposes  by  adding  the  total 
price  for  all  options  to  the  total  prica  for  the 
basic  requirement  The  Government  may 
determine  that  an  offer  is  unacceptable  if  the 
option  prices  are  significantly  unbalanced. 
Evaluation  of  options  shall  not  obligate  the 
Government  to  exercise  the  options(s). 

(c)  A  written  notice  of  award  or  acceptance 
of  an  offer,  mailed  or  otherwise  furnished  to 
the  successful  oSieror  within  the  time  for 
acceptance  specified  in  the  offier,  shall  result 
in  a  binding  contract  without  further  acticxi 
by  either  party.  Before  the  offer's  specified 
expiration  time,  the  Govenmient  may  accept 
an  offer  (or  part  of  an  offer)  unless  a  written 
notice  of  withdrawal  is  received  before 
award. 

(End  of  provision) 

52.213-6    AttMTiatlve  Negotiation 
Techniques. 

As  prescribed  in  13.604-4(b),  insert 
the  following  provision: 

Ahemativa  Negotiation  Techniques  (Date) 

The  Contracting  Officer  may  elect  to  use 
the  alternative  negotiation  techniques 
described  in  section  13.604-2(b)  or  13.604- 
3  of  the  Federal  Acquisition  Regulation  in 
conducting  this  procurement.  If  used, 
offerors  may  respond  by  maintaining  offers  at 
originally  submitted,  revising  offers,  or  by 
submitting  an  alternative  oSisr.  The 
Government  may  consider  initial  ofiiBrs 
unless  revised  or  withdrawn,  revised  offers, 
and  alternative  offiers  in  making  the  award. 
Revising  an  offer  does  not  guarantee  an 
oSsror  an  award. 
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(End  of  provision) 

[FR  Doc.  96-22745  Filed  9-5-96;  8:45  am] 
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DEPARTMeNT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1,  3,  4,  9, 12, 14, 15, 19, 
33. 37. 43,  92,  and  53 


[FAR  CaM  9M141 
RIN  900fr-AHl9 

Federal  Ac<|ulsition  Regulation; 
Procuremefit  Integrity 

AQENOES:  department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Proposed  rule. 

summary:  the  Qvilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Coimdl  are 
proposing  to  amend  the  Federal 
Acqmsition  Regulation  (FAR)  to 
implement  Section  27  of  the  Office  of 
Federal  Procurement  Policy  (OFPP)  Act. 
as  amended  by  Section  4304  of  the 
Fiscal  Year  1996  National  Defense 
Authorizatjon  Act,  also  known  as  the 
Federal  Acquisition  Reform  Act.  This 
regulatory  »ction  was  not  subject  to 
Office  of  Management  and  Budget 
review  imder  Executive  Order  12866, 
dated  September  30, 1993.  This  is  not  a 
major  rule  ^nder  5  U.S.C.  804. 
DATES:  Conbnents  should  be  submitted 
on  or  before  November  5, 1996  to  be 
considered:  in  the  formulation  of  a  final 
rule. 

addresses:  interested  parties  should 
submit  written  conmients  to:  General 
Services  Administration,  FAR 
Secretariat  !(MVR),  18th  &  F  Streets, 
NW,  Room!4040,  Washington,  DC 
20405. 

Please  cite  FAR  case  96-314  in  all 
correspondence  related  to  this  case. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Peter  O'Su^h  at  (202)  501-1759  in 
reference  Ip  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  Room  4040,  GS  Building, 
Washington.  DC  20405  (202)  501-4755. 
Please  cite  FAR  case  96-314. 

SUPPLEMEflTARY  INFORMATION:       ' 

A.  Background 

On  September  6, 1990,  an  interim  rule 
with  request  for  public  comments  was 


published  in  the  Federal  Register  (55 
FR  36782)  under  FAR  case  89-023  to . 
implement  Section  27  of  the  OFPP  Act. 
On  November  30. 1990,  as  a  result  of 
amendments  made  by  Section  815  of  the 
FY  1991/1992  National  Defense 
Authorization  Act.  Public  Law  101-510. 
the  interim  rule  was  amended  (55  FR 
49852)  and. the  time  allowed  for 
submission  of  public  comments  was 
extended.  A  total  of  222  comments  were 
received. 

Section  4304  of  the  FY  1996  National 
Defense  Authorization  Act  again 
amends  Section  27  of  the  OFPP  Act.  As 
amended,  Section  27  of  the  OFPP  Act 
specifies  restrictions  in  four  areas:  a 
prohibition  on  disclosing  procurement 
information;  a  prohibition  on  obtaining 
procurement  information;  actions 
required  of  procurement  officers  when 
contacted  by  off^erors  regarding  non- 
Federal  employment;  and  a  prohibition 
on  former  officials'  acceptance  of 
compensation  from  certain  contractors. 

The  public  comments  received  in 
response  to  the  interim  rule  under  FAR 
case  89-023  were  considered  in 
preparing  this  proposed  rule,  to  the 
extent  that  the  comments  are  relevant 
under  the  1996  amendments  to  Section 
27oftheOFPPAct. 

B.  Regulatory  Flexibility  Act 

The  proposed  rule  may  have  a 
significant  beneficial  economic  impact 
on  a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601.  et  seq.. 
because  the  rule  eliminates  the 
pnxnirement  integrity  certifications  and 
supporting  information  previously 
required  to  be  submitted  by  every 
bidder  and  apparently  successful  offeror 
for  a  contract  of  over  $100,000.  and 
every  contractor  seeking  a  contract 
modification  valued  at  over  $100,000. 
An  Initial  Regulatory  Flexibility 
Analysis  (IRFA)  has  been  prepared  and 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration.  A  copy  of  the  IRFA  may 
be  obtained  from  the  FAR  Secretariat. 
Comments  are  invited.  Comments  from 
small  entities  concerning  the  affected 
FAR  parts  will  be  considered  in 
accordance  with  Section  610  of  the  Act. 
Such  conunents  must  be  submitted 
separately  and  cite  FAR  case  96-314  in 
correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (44 
U.S.C.  3501.  et  seq.)  may  apply  because 
the  proposed  rule  eliminates  existing 
recordkeeping  and  information 
collection  requirements  approved  by  the 
Office  of  Management  and  Budget  under 
OMB  Control  Number  9000-0103.  A 


paperwork  burden  of  43,333  hours 
would  be  eliminated. 

List  of  Subjects  in  48  CFR  Parts  1,  3. 4, 
9, 12, 14, 15, 19.  33, 37. 43,  52,  and  53 

Government  procurement. 

Dated:  August  30. 1996. 
Jeremy  Olson, 

Acting  Director,  Federal  Acquisition  Policy 
Division. 

Therefore,  it  is  proposed  that  48  CFR 
Parts  1.  3.  4,  9, 12. 14. 15. 19.  33,  37. 
43,  52.  and  53  be  amended  as  set  forth 
below:  ^^ 

1.  The  authority  citation  for  48  CFR 
Parts  1.  3.  4,  9. 12. 14. 15, 19.  33,  37. 
43.  52,  and  53  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C 
chapter  137;  and  42  U.S.C  2473(c). 

PART  l-^^EDERAL  ACQUiSmON 
REGULATIONS  SYSTEM 

1.106    [Amended] 

2.  Section  1.106  is  amended  in  the 
table  by  removing  entries  3.104-9, 
3.104-12(a)(12).  52.203-8,  52.203-9, 
and  their  respective  OMB  Coiitrol 
Nimibers. 

PART  3-4MPROPER  BUSINESS 
PRACTICES  AND  PERSONAL 
CONFUCTS  OF  INTEREST 

3.  Sections  3.104  through  3.104-9  are 
revised  to  read  as  set  forth  below  and 
sections  3.104-10  through  3.104-12  are 
removed. 

3.104  Proctirement  Integrity. 

3.104-1  General. 

3.104-2  Applicability. 

3.104-3  Statutory  and  related  prohibitions, 
restrictions,  and  requirements. 

3.104—4  Definitions. 

3.104-5  Disclosure,  protection,  and  marking 
of  contractor  bid  or  proposal  information 
and  source  selection  information. 

3.104-6  Disqualification. 

3.104-7  Etliics  advisory  opinions  regarding 
prohibitions  on  former  official's 
acceptance  of  compensation  from 
contractors. 

3.104-8  (Contract  clause. 

3.104-9  Violations  or  possible  violations. 

3.104    Procurement  integrity. 

3.104-1    General. 

(a)  Section  3.104  implements  section 
27  of  the  Office  of  Federal  Procurement 
Policy  Act  (41  U.S.C.  423).  as  amended 
by  section  814  of  the  FY  90/91  National 
Defense  Authorization  Act,  Pub.  L.  101- 
189,  section  815  of  the  FY  91  National 
Defense  Authorization  Act,  Pub.  L.  101- 
510,  and  section  4304  of  the  FY  96 
National  Defense  Authorization  Act, 
Pub.  L.  104-106  (hereinafter,  section  27 
is  referred  to  as  "the  Act"  or  "the  law 
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as  amended").  Agency  supplementation 
of  3.104  and  any  clauses  required  by 
3.104  must  be  approved  at  a  level  not 
lower  than  the  Senior  Procurement 
Executive  of  the  agency,  unless  a  higher 
level  of  approval  is  required  by  law  for 
that  agency. 

(b)  Agency  employees  are  reminded 
that  there  are  other  statutes  and 
regulations  that  deal  with  prohibited 
conduct,  for  example — 

(1)  The  offer  or  acceptance  of  a  bribe 
or  gratuity  is  prohibited  by  18  U.S.C. 
201,  10  U.S.C.  2207,  5  U.S.C.  7353,  and 
5  CFR  Part  2635; 

(2)  Employment  discussions  are 
covered  by  18  U.S.C.  208.  which 
precludes  a  Government  employee  from 
participating  personally  and 
substantially  in  any  particular  matter 
that  would  affect  the  financial  interests 
oS  any  person  with  whom  the  employee 
is  negotiating  for  employment; 

(3)  Post-employment  restrictions  are 
covered  by  18  U.S.C.  207.  which 
prohibits  certain  activities  by  former 
Government  employees,  including 
representation  of  a  contractor  before  the 
Government  in  relation  to  any  contract 
or  other  particular  matter  involving 
specific  parties  on  which  the  former 
employee  participated  personally  and 
substantially  while  employed  by  the 
Government;  and 

(4)  FAR  Parts  14  and  15,  which  place 
restrictions  on  the  releaise  of  information 
related  to  procurements  and  other 
contractor  information  which  must  be 
protected  under  18  U.S.C.  1905.  In 
addition,  5  CFR  Part  2635  protects  non- 
public Government  information. 

3.104-2    Applicability. 

(a)  The  restrictions  at  3.104-3  (a) 
through  (c)  apply  after  [insert  date  30 
days  after  publication  of  final  rule  or 
January  1. 1997.  whichever  is  earlier]  to 
the  conduct  of  every  Federal  agency 
procurement  using  competitive 
procedures  for  the  acquisition  of  goods 
or  services  bom  non-Federal  sources 
using  appropriated  funds. 

Cb)  The  post-employment  restrictions 
at  3.104-3(d)  apply  to  any  former 
official  of  a  Federal  agency  whose 
employment  by  a  Federal  agency  ended 
on  or  after  January  1, 1997.  Former 
officials  of  a  Federal  agency  whose 
employment  by  a  Federal  agency  ended 
before  January  1, 1997,  are  subject  to  the 
rescrictions  imposed  by  41  U.S.C.  423  as 
it  existed  before  Pub.  L.  104-106. 

3.104-3    Statutory  and  related  prohibitions, 
restrictions,  and  requirements. 

(a)  Prohibition  on  disclosing 
procurement  information  (subsection 
27(a)  of  the  Act).  (1)  A  person  described 
in  paragraph  (a)(2)  of  this  subsection 


shall  not,  other  than  as  provided  by  law, 
knowingly  disclose  contractor  bid  or 
proposal  information  or  source  selection 
information  before  the  award  of  a 
Federal  agency  procurement  contract  to 
which  the  information  relates. 

(2)  Paragraph  (a)(1)  of  this  subsection 
applies  to  any  person  who^ 

fi)  Is  a  present  or  former  official  of  the 
United  States,  or  a  person  who  is  acting 
or  has  acted  for  or  on  behalf  of,  or  who 
is  advising  or  has  advised  the  United 
States  with  respect  to,  a  Federal  agency 
procurement;  and 

(ii)  By  virtue  of  that  office, 
employment,  or  relationship  has  or  had 
access  to  contractor  bid  or  proposal 
information  or  source  selection 
information. 

(b)  Prohibition  on  obtaining 
procurement  information  (subsection 
27(b)  of  the  Act).  A  person  shall  not, 
other  than  as  provided  by  law, 
knowingly  obtain  contractor  bid  or 
proposal  information  or  source  selection 
information  before  the  award  of  a 
Federal  agency  prociuement  contract  to 
which  the  information  relates. 

(c)  Actions  required  of  agency  officials 
when  contacted  by  offerors  regarding 
non-Federal  employment  (subsection 
27(c)  of  the  Act).  (1)  If  an  agency  official 
who  is  participating  personally  and 
substantially  in  a  Federal  agency 
procurement  for  a  contract  in  excess  of 
the  simplified  acquisition  threshold 
contacts  or  is  contacted  by  a  person  who 
is  a  bidder  or  offeror  in  that  Federal 
agency  procurement  regarding  possible 
non-Federal  employment  for  that 
official,  the  official  shall — 

(i)  Promptly  report  the  contact  in 
writing  to  the  official's  supervisor  and 
to  the  designated  agency  ethics  official 
(or  designee)  of  the  agency  in  which  the 
official  is  employed;  and 

(ii)(A)  Reject  tne  possibility  of  non- 
Federal  employment;  or 

(B)  Disqualify  himself  or  herself  from 
further  personal  and  substantial 
participation  in  that  Federal  agency 
procxirement  until  such  time  as  the 
agency  has  authorized  the  official  to 
resume  participation  in  such 
procurement,  either  in  accordance  with 
the  requirements  of  18  U.S.C.  208  and 
appUcable  agency  regulations,  or  on  the 
grounds  that — 

(J)  The  person  is  no  longer  a  bidder 
or  offeror  in  that  Federal  agency 
procurement;  or 

{2)  All  discussions  with  the  bidder  or 
offeror  regarding  possible  non-Federal 
employment  have  terminated  without 
an  agreement  or  arrangement  for 
employment. 

(2)  me  requirements  in  subsection 
27(c)(1)  of  the  Act  do  not  apply  to  an 
agency  official  after  the  contract  has 


been  awarded  or  the  procurement  has 
been  canceled. 

(d)  Prohibition  on  former  official's 
acceptance  ef  compensation  from  a 
contractor  (subsection  27(d)  of  the  Act). 
(1)  A  former  official  of  a  Federal  agency 
may  not  accept  compensation  from  a 
contractor  as  an  employee,  officer, 
director,  or  consultant  of  the  contractor 
within  a  period  of  one  year  after  such 
former  official — 

(i)  Served,  at  the  time  of  selection  of 
the  contractor  or  the  award  of  a  contract 
to  that  contractor,  as  the  procuring 
contracting  officer,  the  source  selection 
authority,  a  member  of  the  source 
selection  evaluation  board,  or  the  chief 
of  a  financial  or  technical  evaluation 
team  in  a  procurement  in  which  that 
contractor  was  selected  for  award  of  a 
contract  in  excess  of  $10,000,000; 

(ii)  Served  as  the  program  manager, 
deputy  program  manager,  or 
administrative  contracting  officer  for  a 
contract  in  excess  of  $10,000,000 
awarded  to  that  contractor;  or 

(iii)  Personally  made  for  the  Federal 
agency — 

(A)  A  decision  to  award  a  contract, 
subcontract,  modification  of  a  contract 
or  subcontract,  or  a  task  order  or 
delivery  order  in  excess  of  $10,000,000 
to  that  contractor; 

(B)  A  decision  to  establish  overhead 
or  other  rates  applicable  to  a  contract  or 
contracts  for  that  contractor  that  are 
valued  in  excess  of  $10,000,000; 

(C)  A  decision  to  approve  issuance  of 
a  contract  payment  or  payments  in 
excess  of  $10,000,000  to  that  contractor: 


or 


(D)  A  decision  to  pay  or  settle  a  claim 
in  excess  of  $10,000,000  with  that 
contractor. 

(2)  Nothing  in  paragraph  (d)(1)  of  this 
subsection  may  be  construed  to  prohibit 
a  former  official  of  a  Federal  agency 
from  accepting  compensation  from  any 
division  or  affiliate  of  a  contractor  that 
does  not  produce  the  same  or  similar 
products  or  services  as  the  entity  of  the 
contractor  that  is  responsible  for  the 
contract  referred  to  in  paragraph  (d)(1) 
of  this  subsection. 

3.104-4    Definitions. 
As  used  in  this  section — 
Agency  ethics  official  means  the 
designated  agency  ethics  official 
described  in  5  CFR  2638.201  and  any 
other  person,  including  deputy  ethics 
officios  described  in  5  CFR  2638.204,  to 
whom  authority  under  3.104-7  has  been 
delegated  by  the  designated  agency 
ethics  official. 

Contractor  bid  or  proposal 
information  means  any  of  the  following 
information  submitted  to  a  Federal 
agency  as  part  of  or  in  coimection  with 
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a  bid  or  proposal  to  enter  into  a  Federal 
agency  proc\irement  contract,  if  that 
information  has  not  been  previously 
made  available  to  the  public  or 
disclosed  publicly: 

(1)  Cost  or  pricing  data  (as  defined  by 
10  U.S.C.  2306a(h)  with  respect  to 
procuiementiB  subject  to  that  section, 
and  section  304A(h)  of  the  Federal 
Property  and  Administrative  Services 
Act  of  1949  ^1  U.S.C.  254b(h)),  with 
respect  to  prpoirements  subject  to  that 
section). 

(2)  Indirect  costs  and  direct  labor 

rates.  ; 

(3)  Proprietary  information  about 
manufactiiring  processes,  operations,  or 
techniques  marked  by  the  contractor  in 
accordance  ^th  applicable  law  or 
regulation. 

(4)  Information  marked  by  the 
contractor  a4  "contractor  bid  or  proposal 
information^  in  accordance  with 
applicable  law  or  regulation. 

Federal  agency  has  the  meaning 
provided  suth  term  in  section  3  of  the 
Federal  Property  and  Administrative 
Services  Act  of  1949  (40  U.S.C.  472). 

Federal  agency  procurement  means 
the  acquisit^n  (by  using  competitive 
procedures  tnd  awarding  a  contract)  of 
goods  or  seryices  (including 
constructiop)  from  non-Federal  sources 
by  a  Federal  agency  using  appropriated 
funds.  I 

Official  n^eans  the  following: 

(1)  An  ofQcer,  as  defined  in  5  U.S.C. 
2104.  I 

(2)  An  employee,  as  defined  in  5 
U.S.C.  2105| 

(3)  A  mei>ber  of  the  uniformed 
services,  as  defined  in  5  U.S.C.  2101(3). 

Participated  personally  and 
substantially  means  active  and 
significant  ^ivolvement  of  the 
individual  ^  activities  directly  related 
to  the  procurement. 

(1)  To  paiticipate  "personally"  means 
to  participate  directly,  and  includes  the 
direct  and  ^ive  supervision  of  a 
subordinate's  participation  in  the. 
matter.        | 

(2)  To  paiticipate  "substantially" 
means  that  ]he  employee's  involvement 
is  of  significance  to  the  matter. 
Substantial  participation  requires  more 
than  official  responsibiUty,  knowledge, 
perfunctory  involvement,  or 
involvemeijt  on  an  administrative  or 
peripheral  issue.  Participation  may  be 
substaintial  even  though  it  is  not 
determinat^e  of  the  outcome  of  a 
particular  matter.  A  finding  of 
substantiality  should  be  based  not  only 
on  the  effolt  devoted  to  a  matter,  but  on 
the  imports  nee  of  the  effort.  While  a 
series  of  peripheral  involvements  may 
be  insubstaintial,  the  single  act  of 
approving  or  participating  in  a  critical 


step  may  be  substantial.  However,  the 
review  of  procurement  documents 
solely  to  determine  compliance  with 
regulatory,  administrative,  or  budgetary 
procedures,  does  not  constitute 
substantial  participation  in  a 
procurement. 

(3)  Generally,  an  individual  will  not 
be  considered  to  have  participated 
personally  and  substantially  in  a 
procurement  solely  by  participating  in 
the  following  activities: 

(i)  Federal  advisory  committees  that 
are  established  and  function  in 
accordance  with  the  Federal  Advisory 
Committee  Act.  5  U.S.C.  App.  2,  imless 
the  Federal  advisory  committee  is 
established  or  used  for  the  purpose  of, 
and  the  individual  member  participates 
personally  and  substantially  in,  any  of 
the  following  functions: 

(A)  Drafting,  reviewing,  or  approving 
the  specification  or  statement  of  work 
for  the  pnxnirement; 

(B)  Preparing  or  developing  the 
procurement  request,  purchase  request, 
or  solicitation; 

(C)  Evaluating  bids  or  proposals,  or 
selecting  a  source; 

(D)  Negotiating  price  or  terms  and 
conditions  of  the  contract;  or 

(E)  Review  and  approval  of  the  award 
of  the  contract. 

(ii)  Agency  level  boards,  panels,  or 
other  advisory  committees  that  review 
program  milestones  or  evaluate  and 
make  recommendations  regarding 
alternative  technologies  or  approaches 
for  satisfying  broad  agency  level 
missions  or  objectives; 

(iii)  The  performance  of  general, 
technical,  engineering,  or  scientific 
effort  having  broad  application  not 
directly  associated  wiUi  a  particular 
procurement,  notwithstanding  that  such 
general,  technical,  engineering,  or 
scientific  effort  subsequently  may  be 
incorporated  into  a  particular 
prooirement; 

(iv)  Clerical  functions  supporting  the 
conduct  of  a  particular  procurement; 
and 

(v)  For  procurements  to  be  conducted 
imder  the  procedures  of  OMB  Circular 
A-76,  participation  in  management 
studies,  preparation  of  in-house  cost 
estimates,  preparation  of  "most  efficient 
organization"  analyses,  and  furnishing 
of  data  or  technical  support  to  be  used 
by  others  in  the  development  of 
performance  standards,  statements  of 
work,  or  specifications. 

Source  selection  information  means 
any  of  the  following  information  which 
is  prepared  for  use  by  a  Federal  agency 
for  the  purpose  of  evaluating  a  bid  or 
proposal  to  enter  into  a  Federal  agency 
procurement  contract,  if  that 
information  has  not  been  previously 


made  available  to  the  public  or 
disclosed  publicly: 

(1)  Bid  prices  submitted  in  response 
to  a  Federal  agency  invitation  for  bids, 
or  lists  of  those  bid  prices  before  bid 
opening. 

(2)  Proposed  costs  or  prices  submitted 
in  response  to  a  Federal  agency 
solicitation,  or  lists  of  those  proposed 
costs  or  prices. 

(3)  Source  selection  plans. 

(4)  Technical  evaluation  plans. 

(5)  Technical  evaluations  of 
proposals. 

(6)  Cost  or  price  evaluations  of 
proposals. 

(7)  Competitive  range  determinations 
that  identify  proposals  that  have  a 
reasonable  chance  of  being  selected  for 
award  of  a  contract. 

(8)  Rankings  of  bids,  proposals,  or 
competitors. 

(9)  Reports  and  evaluations  of  source 
selection  panels,  boards,  or  advisory 
councils. 

(10)  Other  information  marked  as 
"SOURCE  SELECTION 
INFORMATION— SEE  FAR  3.104" 
based  on  a  case-by-case  determination 
by  the  head  of  the  agency  or  designee, 
or  the  contracting  officer,  that  its 
disclosure  would  jeopardize  the 
integrity  or  successful  completion  of  the 
Federal  agency  procurement  to  which 
the  information  relates. 

3.104-5    Disclosure,  protection,  and 
marking  of  contractor  bid  or  proposal 
Information  and  source  selection 
information. 

(a)  Except  as  specifically  provided  for 
in  this  subsection,  no  person  or  other 
entity  may  disclose  contractor  bid  or 
proposal  information  or  source  selection 
information  to  any  person  other  than  a 
person  authorized,  in  accordance  with 
applicable  agency  regulations  or 
procedures,  by  the  head  of  the  agency  or 
designee,  or  the  contracting  officer,  to 
receive  such  information. 

(b)  Contractor  bid  or  proposal 
information  and  source  selection 
information  shall  be  protected  fi'om 
imauthorized  disclosure  in  accordance 
with  14.401, 15.411, 15.413,  applicable 
law,  and  agency  regulations. 

(c)  In  determining  whether  particular 
information  is  source  selection 
information,  see  3.104-4  and  consult 
with  agency  officials  as  necessary. 
Individuals  responsible  for  preparing 
material  that  may  include  information 
designated  as  source  selection 
information  in  accordance  with  3.104- 
4  shall  mark  the  cover  page  and  each 
page  that  contains  source  selection 
information  with  the  legend  "SOURCE 
SELECTION  INFORMATION— SEE  FAR 
3.104."  Although  the  material  described 
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in  3.104—4  is  considered  to  be  source 
selection  infonnation  whether  or  not 
marked,  all  reasonable  efforts  shall  be 
made  to  mark  such  material  with  this 
legend. 

(d)  Contested  markings.  (1)  Except  as 
provided  in  subparagraph  (d)(4)  of  this 
subsection,  if  the  contracting  officer 
believes  that  information  marked  as 
proprietary  is  not  proprietary,  or 
information  otherwise  marked  as 
contractor  bid  or  proposal  information 
is  not  contractor  bid  or  proposal 
information,  the  contractor  that  has 
affixed  the  marking  shall  be  notified  in 
writing  and  given  an  opportunity  to 
justify  the  marking.  If  the  contractor 
agrees  that  the  marking  is  not  justified, 
or  does  not  respond  within  the  time 
specified  in  the  notice,  the  contracting 
officer  may  remove  the  marking  and  the 
information  may  be  released. 

(2)  After  reviewing  any  justification 
submitted  by  the  contractor,  if  the 
contracting  officer  determines  that  the 
marking  is  not  justified,  the  contracting 
officer  shall  so  notify  the  contractor  in 
writing. 

(3)  Information  marked  by  the 
contractor  as  proprietary,  or  otherwise 
marked  as  contractor  bid  or  proposal 
information,  shall  not  be  released 
until — 

(i)  The  review  of  the  contractor's 
justification  has  been  completed;  or 

(ii)  The  period  specified  for  the 
contractor's  response  has  elapsed, 
whichever  is  earlier.  Thereafter,  the 
contracting  officer  may  release  the 
information. 

(4)  With  respect  to  technical  data  that 
are  marked  proprietary  by  a  contractor, 
the  contracting  officer  shall  generally 
follow  the  procedures  in  27.404(h). 

(e)  Nothing  in  this  section  restricts  or 
prohibits — 

(1)  A  contractor  from  disclosing  its 
own  bid  or  proposal  information  or  the 
recipient  from  receiving  that 
information: 

(2)  The  disclosure  or  receipt  of 
information  relating  to  a  Federal  agency 
procurement  after  it  has  been  canceled 
by  the  Federal  agency,  before  contract 
award,  unless  the  Federal  agency  plans 
to  resume  the  procurement;  or 

(3)  Individual  meetings  between  a 
Federal  agency  official  and  an  offeror  or 
potentid  offeror  for,  or  a  recipient  of,  a 
contract  or  subcontract  under  a  Federal 
agency  procurement,  provided  that 
unauthorized  disclosure  or  receipt  of 
contractor  bid  or  proposal  infonnation 
or  soiurce  selection  iiiformation  does  not 
occur. 

(4)  The  Government's  use  of  technical 
data  in  a  manner  consistent  with  the 
Government's  rights  in  the  data. 


(f)  Nothing  in  this  section  shall  be 
construed  to  authorize — 

(1)  The  withholding  of  any 
information  pursuant  to  a  proper 
request  bom  the  Congress,  any 
committee  or  subcommittee  thereof,  a 
Federal  agency,  the  Comptroller 
General,  or  an  Inspector  General  of  a 
Federal  agency,  except  as  otherwise 
authorized  by  law  or  regulation.  Any 
such  release  which  contains  contractor 
bid  or  proposal  information  or  source 
selection  information  shall  clearly 
notify  the  recipient  that  the  infonnation 
or  portions  thereof  are  contractor  bid  or 
proposal  information  or  source  selection 
information  related  to  the  conduct  of  a 
Federal  agency  procurement,  the 
disclosure  of  which  is  restricted  by 
section  27  of  the  Act;  or 

(2)  The  withholding  of  information 
bom,  or  restricting  its  receipt  by,  the 
Comptroller  General  of  the  United 
States  in  the  course  of  a  protest  against 
the  award  or  proposed  award  of  a 
Federal  agency  prociu^ment  contract. 

3.104-6    Oisquaimcation. 

(a)  Disqualification  notice.  An  agency 
official  who  is  participating  personally 
and  substantially  in  a  Federal  agency 
procurement  for  a  contract  in  excess  of 
the  simpUfied  acquisition  threshold, 
and  who  wishes  to  discuss  possible 
non-Federal  employment  with  a  bidder 
or  offeror  in  that  Federal  agency 
prociuement,  shall  submit  to  the  Head 
of  the  Contracting  Activity  (HCA)  or 
designee,  prior  to  initiating  or  engaging 
in  such  discussions,  a  written  notice  of 
disqu£dification  bom  further 
participation  in  the  prociuement.  This 
is  in  addition  to  the  requirement  at 
3.104-3(c)(l)(i).  Concurrent  copies  of 
the  notice  shall  be  submitted  to  the 
contracting  officer,  the  Sovuce  Selection 
Authority  if  the  contracting  officer  is  not 
the  Soiuce  Selection  Authority,  and  the 
agency  official's  immediate  supervisor. 
As  a  minimum,  the  notice  shall — 

(1)  Identify  the  procurement; 

(2)  Describe  the  nature  of  the  agency 
official's  participation  in  the 
prociuement  and  specify  the 
approximate  dates  or  time  period  of 
participation;  and 

(3)  Identify  the  bidder  or  offeror  and 
describe  its  interest  in  the  procurement. 

(b)  Suspension  from  and  resuniption 
of  participation  in  a  procurement.  (1) 
liie  contracting  officer,  or  the  Source 
Selection  Authorify  if  the  contracting 
officer  is  not  the  Source  Selection 
Authority,  shall  susptend  the 
individual's  participation  in  the 
procurement  until  such  time  as  the 
agency  has  authorized  the  official  to 
resume  participation  in  such 


procurement  in  accordance  with  3.104- 
3(c)(l)(ii)(B). 

(2)  Subsequent  to  a  period  of 
disqualification,  if  an  agency  wishes  to 
reinstate  the  agency  official  to 
participation  in  the  procurement,  the 
HCA  or  designee  may  authorize 
immediate  reinstatement  or  may 
authorize  reinstatement  following 
whatever  additional  period  of 
disqualification  the  HCA  determines  is 
necessary  to  ensure  the  integrity  of  the 
procurement  process.  The  agency 
caimot  force  an  agency  official  to 
terminate  employment  discussions  in 
order  to  reinstate  the  official.  The 
agency  may  reinstate  an  agency  official 
who  is  still  conducting  employment 
discussions  if  the  agency,  following  18 
U.S.C.  208  procedures,  determines  that 
the  interest  is  not  so  substantial  as  to  be 
deemed  likely  to  affect  the  integrity  of 
the  official's  services.  It  is  within  the 
discretion  of  the  HCA,  or  designee,  to 
determine  that  the  agency  official  shall 
not  be  reinstated  to  participation  in  the 
procurement  In  determining  that  any 
additional  period  of  disqualification  is 
necessary,  the  HCA  or  designee  shall 
consider  any  factors  that  might  give  rise 
to  an  appearance  that  the  agency  official 
acted  without  complete  impartiality 
with  respect  to  issues  involved  in  the 
procurement. 

3.104-7    Ethics  advisory  opinions 
regarding  prohibitions  on  former  officiai's 
acceptance  of  compensation  from 
contractors. 

(a)  An  official  or  former  official  of  a 
Federal  agency  who  does  not  know 
whether  he  is  or  would  be  precluded  by 
subsection  (d)  of  the  Act  (see  3.104- 
3(d))  from  accepting  compensation  from 
a  particular  contractor  may  request 
advice  from  the  appropriate  designated 
agency  ethics  official  (or  designee)  prior 
to  accepting  such  compensation. 

(b)  The  request  for  an  advisory 
opinion  shall  be  submitted  in  writing, 
shall  be  dated  and  signed,  and  shall 
include  all  information  reasonably 
available  to  the  official  or  former  official 
that  is  relevant  to  the  inquiry.  As  a 
minimum,  the  request  shall  include — 

(1)  Information  about  the 
procurement(s),  or  decision(s)  on 
matters  under  3.104-3(d)(l)(iii), 
involving  the  particular  contractor,  in 
which  the  individual  was  or  is  involved, 
including  contract  or  solicitation 
numbers,  dates  of  solicitation  or  award, 
and  a  description  of  the  goods  or 
services  procured  or  to  be  procured; 

(2)  Information  about  the  individual's 
participation  in  the  procurement  or 
decision,  including  the  dates  or  time 
periods  of  that  participation,  and  the 
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&ture  of  th^  individual's  duties, 
responsibilities,  or  actions;  and 

(3)  Information  about  the  contractor 
who  would  be  a  party  to  the  proposed 
conduct,  including  a  description  of  the 
products  or  services  produoed  by  the 
division  or  affiliate  of  the  contractor 
from  whom  the  individual  proposes  to 
accept  compensation. 

(c)  Within  30  days  after  the  date  a 
request  containing  complete 
information  is  received,  or  as  soon 
thereafter  as  practicable,  the  agency 
ethics  official  shall  issue  an  opinion  as 
to  whether  proposed  conduct  is  proper 
or  would  violate  subsection  27(d)  of  the 
Act. 

(d)(1)  Where  complete  information  is 
not  included  in  the  request,  the  agency 
ethics  official  may  ask  the  requester  to 
provide  any  information  reasonably 
available  to  that  person.  Additional 
information  may  also  be  requested  from 
other  persons,  including  the  Source 
Selection  Authority,  the  contracting 
officer,  or  t]^  requester's  immediate 
supervisor. 

(2)  In  issuing  an  opinion,  the  agency 
ethics  official  may  rely  upon  the 
acciuacy  of  information  furnished  by 
the  requester  or  other  agency  sources, 
imless  he  or  she  has  reason  to  beUeve 
that  the  information  is  fraudulent, 
misleading,  or  otherwise  incorrect. 

(e)  Where  the  requester  engages  in 
conduct  in  good  faith  reUance  upon  an 
ethics  advisory  opinion,  or  a  contractor 
engages  in  conduct  based  upon  good 
faith  relianfK  on  the  requester's  ethics 
advisory  opinion,  neither  the  requester 
nor  the  conftractor  shall  be  foimd  to  have 
knowingly  violated  the  restriction  in 
issue.  Where  the  requester  or  the 
contractor  has  actual  knowledge  or 
reason  to  b^Ueve  that  the  opinion  is 
based  upon  fraudulent,  misleading,  or 
otherwise  incorrect  information,  their 
reUance  upion  the  opinion  will  not  be 
deemed  to  be  in  good  faith. 

3.104-6    Contract  clause. 

(a)  The  aontracting  officer  shall  insert 
the  clause  pt  52.203-8,  Cancellation, 
Rescission  land  Recovery  of  Funds  for 
Illegal  or  Iibproper  Activity,  in 
solidtatioos  and  contracts  with  a  value 
exceeding  the  simplified  acquisition 
threshold  (see  Part  2). 

(b)  The  Oontracting  officer  shall  insert 
the  claiise  pt  52.203-10,  Price  or  Fee 
Adjustment  for  Illegal  or  Improper 
Activity,  ia  all  soUdtations  and 
contracts  with  a  value  exceeding  the 
simplified  lacquisition  threshold  (see 
Part  2).      ' 

3.104-0    Violations  or  possible  violations, 
(a)  If  thei  contracting  officer  receives 
or  obtains  information  of  a  violation  or 


possible  violation  of  subsections  27  (a), 
(b).  (c).  or  (d)  of  the  Act  (see  3.104-3), 
the  contracting  officer  ah&U  determine 
whether  the  reported  violation  or 
possible  violation  has  any  impact  on  the 
pending  award  or  selection  of  the  source 
therefor. 

(1)  If  the  contracting  officer  concludes 
that  there  is  no  impact  on  the 
procurement,  the  contracting  officer 
shall  forward  the  information 
concerning  the  violation  or  possible 
violation,  accompanied  by  appropriate 
docvmientation  supporting  that 
conclusion,  to  an  individual  designated 
in  accordance  with  agency  procedures. 
With  the  concurrence  of  that  individual, 
the  contracting  officer  shall,  without 
further  approval,  proceed  with  the 
procurement. 

(2)  If  the  individual  reviewing  the 
contracting  officer's  conclusion  does  not 
agree  with  that  conclusion,  the 
individual  shall  advise  the  contracting 
officer  to  withhold  award  and  shall 
promptly  forward  the  information  and 
documentation  to  the  HCA  or  designee. 

(3)  If  the  contracting  officer  concludes 
that  the  violation  or  possible  violation 
impacts  the  procurement,  the 
contracting  officer  shall  promptly 
forward  the  information  to  the  HCA  or 
designee. 

(b)  The  HCA  or  designee  receiving 
any  information  describing  an  actual  or 
possible  violation  of  subsections  27  (a), 
(b),  (c).  or  (d)  of  the  Act.  shall  review  all 
information  available  and  take 
appropriate  action  in  accordance  with 
agency  procedures,  such  as — 

(1)  Aavising  the  contracting  officer  to 
continue  with  the  procurement; 

(2)  Causing  an  investigation  to  be 
conducted; 

(3)  Referring  the  information 
disclosed  to  appropriate  criminal 
investigative  agencies; 

(4)  Condudmg  that  a  violation 
occurred;  or 

(5)  Recommending  an  agency  head 
determination  that  the  contractor,  or 
someone  acting  for  the  contractor,  has 
engaged  in  conduct  constituting  an 
offense  punishable  under  subsection 
27(e)  of  the  Act.  for  the  purpose  of 
voiding  or  rescinding  the  contract. 

(c)  Prior  to  conduding  that  a  bidder, 
offeror,  contrartor,  or  person  has 
violated  the  Art,  the  HCA  or  designee 
may  request  information  from 
appropriate  parties  regarding  the 
violation  or  possible  violation  when 
considered  in  the  best  interests  of  the 
Government. 

(d)  If  the  HCA  or  designee  concludes 
that  the  prohibitions  of  section  27  of  the 
Art  have  been  violated,  then  the  HCA  or 
designee  may  dirert  the  contracting 
officer  to — 


(1)  If  a  contrart  has  not  been 
awarded — 

(i)  Cancel  the  pnxnuement; 
(ii)  Disqualify  an  offeror;  or 
(iii)  Take  any  other  appropriate 

actions  in  the  interests  of  the 

Government. 

(2)  If  a  contrart  has  been  awarded — 
(i)  Effert  appropriate  contrartvial 

remedies,  includhig  profit  recapture  as 
provided  for  in  the  dause  at  52.203-10. 
Price  or  Fee  Adjustment  for  Illegal  or 
Improper  Activity,  or.  if  the  contrart  has 
been  rescinded  under  paragraph 
(d)(2)(ii)  of  this  subsection,  recovery  of 
the  amount  e}q>ended  under  the 
contrart; 

(ii)  Void  m  rescind  the  contrart  with 
respert  to  which — 

(A)  The  contrartor  or  some<me  acting 
for  the  contrartor  has  been  convicted  for 
an  offense  where  the  condurt 
constitutes  a  violation  of  subsections  27 
(a)  or  (b)  of  the  Art  for  the  purpose  of 
either — 

(1)  Exchanging  the  information 
covered  by  such  subsections  for 
anything  of  value;  or 

(2)  Obtaining  or  giving  anyone  a 
competitive  advantage  in  the  award  of  a 
Federal  agency  procurement  contrart;  or 

(B)  The  head  of  the  agency,  or 
designee,  has  determined,  based  upon  a 
preponderance  of  the  evidence,  that  the 
contrartor  or  someone  acting  for  the 
contrartor  has  engaged  in  condurt 
constituting  an  offense  punishable 
imder  subsection  27(e)(1)  of  the  Art);  or 

(iii)  Take  any  other  appropriate 
actions  in  the  best  interests  of  the 
Government. 

(3)  Refer  the  matter  to  the  agency 
suspension  and  debarment  official. 

(e)  The  HCA  or  designee  shall 
recommend  or  dirert  an  administrative 
or  contractual  remedy  commensurate 
with  the  severity  and  effert  of  the 
violation. 

(f)  If  the  HCA  or  designee  receiving 
information  concerning  a  violation  or 
possible  violation  determines  that 
award  is  justified  by  urgent  and 
compelling  circumstances,  or  is 
otherwise  in  the  interests  of  the 
Goverrunent,  the  HCA  may  authorize 
the  contracting  officer  to  aw£ird  the 
contrart  or  execute  the  contrart 
modification  after  notification  to  the 
Head  of  the  Agency  in  accordance  with 
agency  procedures. 

(g)  The  HCA  may  delegate  his  or  her 
authority  imder  this  subsection  3.104-9 
to  an  individual  at  least  one 
organizational  level  above  the 
contracting  officer  and  of  General 
Officer,  Flag,  SES  or  equivalent  rank. 

(h)  Criminal  and  dvil  penalties,  and 
administrative  remedies,  as  set  forth  in 
subsection  (e)  of  the  Act.  may  apply  to 
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conduct  which  violates  the  Act  (see 
3.104-3;  see  also  33.102(f)  for  special 
-rules  regarding  bid  protests). 

4.  Section  3.700  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

3.700    Scope  of  subpart 

(a)  This  subpart  prescribes 
Govenunentwide  policies  and 
procedures  for  exercising  discretionary 
authority  to  declare  void  and  rescind 
contracts  in  relation  to  which — 

(1)  There  has  been  a  final  conviction 
for  bribery,  conflict  of  interest, 
disclosing  or  obtaining  contractor  bid  or 
proposal  information  or  source  selection 
information  in  exchange  for  a  thing  of 
value  or  to  give  anyone  a  competitive 
advantage  in  the  award  of  a  Federal 
agency  procurement  contract,  or  similar 
misconduct;  or 

(2)  There  has  been  an  agency  head 
determination  that  contractor  bid  or 
proposal  information  or  source  selection 
information  has  been  disclosed  or 
obtained  in  exchange  for  a  thing  of 
value,  or  for  the  purpose  of  obtaining  or 
giving  anyone  a  competitive  advantage 
in  the  award  of  a  Federal  agency 
procurement  contract. 

•        *        •        •        • 

5.  Section  3.701  is  revised  to  read  as 
follows: 

3.701    Purpose. 
This  subpart  provides — 

(a)  An  administrative  remedy  with 
respect  to  contracts  in  relation  to  which 
there  has  been — 

(1)  A  final  conviction  for  bribery, 
conflict  of  interest,  disclosing  or 
obtaining  contractor  bid  or  proposal 
information  or  source  selection 
information  in  exchange  for  a  thing  of 
value  or  to  give  anyone  a  competitive 
advantage  in  the  award  of  a  Federal 
agency  procurement  contract,  or  similar 
misconduct;  or 

(2)  An  agency  head  determination  that 
contractor  bid  or  proposal  information 
or  soiuxe  selection  information  has  been 
disclosed  or  obttdned  in  exchange  for  a 
thing  of  value,  or  for  the  purpose  of 
obtaining  or  giving  anyone  a 
competitive  advantage  in  the  award  of  a 
Federal  agency  procurement  contract; 
and 

(b)  A  means  to  deter  similar 
misconduct  in  the  futiu«  by  those  who 
are  involved  in  the  award,  performance, 
and  administration  of  Government 
contracts. 

6.  Section  3.703  is  amended  by 
designating  the  existing  text  as 
paragraphia)  and  adding  paragraph  (b) 
to  read  as  follows: 

3.703    Authority. 


(b)  Subsection  27(e)(3)  of  the  Office  of 
Federal  Procurement  Policy  Act  (41 
U.S.C.  423)  ("the  OFF?  Act"),  as 
amended,  reqiiires  a  Federal  agency, 
upon  receiving  information  that  a 
contractor  or  a  person  has  engaged  in 
conduct  constituting  a  violation  of 
subsection  27  (a)  or  (b)  of  the  OFPP  Act. 
to  consider  rescission  of  a  contract  with 
respect  to  wiiich — 

(1)  The  contractor  or  someone  acting 
for  the  contractor  has  been  convicted  for 
an  offense  pimishable  imder  subsection 
27(e)(1)  of  the  OFPP  Act;  or 

(2)  The  head  of  the  agency,  or 
designee,  has  determined,  based  upon  a 
preponderance  of  the  evidence,  that  the 
contractor  or  someone  acting  for  the 
contractor  has  engaged  in  conduct 
constituting  such  an  offense. 

7.  Section  3.704  is  amended  in 
paragraph  (b)  by  removing  the  acronym 
"FAR";  and  adding  paragraph  (c)  to  read 
as  follows: 


3.704  Policy. 

•        *         »         »         * 

(c)  If  there  is  a  final  conviction  for  an 
offense  pimishable  under  subsection 
27(e)  of  the  OFPP  Act  (41  U.S.C.  423), 
or  if  the  head  of  the  agency,  or  designee, 
has  determined,  based  upon  a 
preponderance  of  the  evidence,  that  the 
contractor  or  someone  acting  for  the 
contractor  has  engaged  in  conduct 
constituting  such  an  offense,  then  the 
HCA  shall  consider,  in  addition  to  any 
other  penalty  prescribed  by  law  or 
regulation — 

(1)  Declaring  void  and  rescinding 
contracts,  as  appropriate,  and  recovering 
the  amoimts  expended  under  the 
contracts  by  using  the  procedures  at 

3.705  (see  3.104-9);  and 

(2)  Recommending  the  initiation  of 
siispension  or  debarment  proceedings  in 
accordance  with  Subpart  9.4. 

3.705   [Amended] 

8.  Section  3.705  is  amended  in  the 
second  sentence  of  paragraph  (c)(3)  by 
removing  the  words  "the  conviction" 
and  inserting  "a  conviction"  in  its 
place;  in  paragraph  (d)(1)  by  removing 
the  comma  after  the  word  "therefor"; 
and  in  paragraph  (d)(3)  by  inserting  the 
words  "offense  or"  before  the  word 
"final". 

PART  4— ADMINISTRATIVE  MATTERS 
4.803    [Amended] 

9.  Section  4.803  is  amended  by 
removing  paragraph  (a)(42)  and 
redesignating  (a)(43)  as  (a)(42). 


PART  9-CONTRACTOR 
QUAUFICATIONS 

9.105-3   [Amsndsd] 

10.  Section  9.105-3  is  amended  in 
paragraph  (c)  by  revising  the 
parenthetical  to  read  "(see  3.104-4)". 

9.106-3    [Amsndsd] 

11.  Section  9.106-3  is  amended  by 
removing  the  paragraph  (a)  designation 
and  paragraph  (b). 

9.505    [Amsndsd] 

12.  Section  9.505  is  amended  in 
paragraph  (b)(1)  by  revising  "3.104-4(j}" 
to  read  "3.104-4";  and  in  (b)(2)  by 
revising  "3.104-4(k)"  to  read  "3.104-4". 

PART  1 2— ACQUISITION  OF 
COMMERCIAL  ITEMS 

12.503  [Amsnded] 

13.  Section  12.503  is  amended  by 
removing  paragraph  (b)(4)  and 
redesignating  ^)(5)  and  (b)(6)  as  (b)(4) 
and  (b)(5). 

12.504  [Amsndsd] 

14.  Section  12.504  is  amended  by 
removing  paragraph  (b)(3)  and 
redesignating  (b)(4)  as  (b)(3). 

PART  14— SEALED  BIDDING 

14.404-2    [Amsndsd] 

15.  Section  14.404-2  is  amended  by 
removing  paragraph  (m). 

PART  15— CONTRACTING  BY 
NEGOTIATION 

15.413    [Amsndsd] 

16.  Section  15.413  is  amended  by 
removing  the  word  "proprietary"  and 
inserting  "contractor  bid  or  proposal 
information"  in  its  place. 

15.413-2    [Amsndsd] 

17.  Section  15.413-2  is  amended  by 
removing  paragraph  (f)(6). 

15.509    [Amsndsd] 

18.  Section  15.509  is  amended  in 
paragraph  (f)(4)  by  removing  ",  and  to 
complete  the  certification  required  by 
3.104-9";  and  by  removing  paragraph 
(h)(3). 

15J06-5    [Amsndsd] 

19.  Section  15.805-5  is  amended  in 
paragraph  (j)  by  revising  the 
parenthetical  to  read  "(see  3.104-4)"; 
and  removing  paragraph  (k). 

PART  19— SMALL  BUSINESS 
PROGRAMS 

19J11-1    [Amended] 

20.  Section  19.811-1  is  amended  by 
removing  paragraph  (d). 
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19.811-2    [AmeiMled] 

21.  Sectioo  19.811-2  is  amended  by 
removiiig  paragraph  (b)  and 
redesignating  paragraph  "(c)"  as  "(b)". 

PART  33— PROTESTS,  DISPUTES, 
AND  APPEALS 

22.  Sectioii  33.102  is  amended  by 
adding  paragraph  (f)  to  read  as  follows: 

33.102    GwMral. 

•        •        •        •        * 

(f)  No  person  may  file  a  protest  for  a 
procurement  integrity  violation  imless 
that  person  (eported  to  the  contracting 
officer  the  information  constituting 
evidence  of  the  violation  within  14  days 
after  the  person  first  discovered  the 
possible  violation.  This  implements  41 
U.S.C.  423(  ' 


PART  37— SERVICE  CONTRACTING 

37.103    [Amended] 

23.  Section  37.103  is  amended  by 
removing  p>4ragraph  (c)  and 
redesignatiqg  paragraph  (d)  as  (c). 

PART  43-CONTRACT 
MODIRCAHONS 

43.106    [Reaerved] 

24.  Secticto  43.106  is  removed  and 
reserved. 

PART  52— SOLICrrATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

25.  Secticli  52.203-8  is  revised  to  read 
as  follows:  I 

S2.20S-8    CenceOation,  Rescission  and 
Recovery  of  Funds  for  Illegal  or  Improper 
Activity. 

As  prescribed  in  3.104-«,  insert  the 
following  clause  in  solicitations  and 
contracts: 


)96 


Cancallatkm.  Roadssion  and  Recorsry  of 
Funds  for  Qlflgsl  or  Improper  Activity  (Date) 
(a)  If  the  Government  receives  information 
that  a  contiactor  or  a  person  has  engaged  in 
conduct  constituting  a  violation  of  subsection 
(a),  (b).  (c).  or  (d)  of  Section  27  of  the  Office 
of  Federal  Procurement  Policy  Act  (41  U.S.C 
423)  (the  Act),  as  amended  by  section  4304 
of  the  1996  National  Defense  Authorization 
Act  (Pub.  L.  104-106),  the  Government  may; 

(1)  Cancel  the  solicitation,  if  the  contract 
has  not  yet  been  awarded  or  issued;  or 

(2)  Rescind  the  contract  with  respect  to 
which — 

(i)  The  Contractor  or  someone  acting  for 
the  Contractor  has  been  convicted  for  an 
offense  where  the  conduct  constitutes  a 
violation  of  subsection  27  (a)  or  (b)  of  the  Act 
for  the  purpose  of  either — 

(A)  Exchanging  the  information  covered  by 
such  subsections  for  anything  of  value;  or 

(B)  Obtaining  or  giving  anyone  a 
competitive  advantage  in  the  award  of  a 
Federal  agency  procurement  contract;  or 

(ii)  The  head  of  the  contracting  activity  has 
determined,  based  upon  a  preponderance  of 
the  evidence,  tliat  the  Contractor  or  someone 
acting  for  the  Contractor  has  engaged  in 
conduct  constituting  an  offense  punishable 
under  subsections  27(e)(1)  of  the  Act. 

(b)  If  the  Government  rescinds  the  contract 
under  paragraph  (a)  of  this  clause,  the 
Government  is  entitled  to  recover,  in 
addition  to  any  penalty  prescribed  by  law, 
the  amount  expended  under  the  contract 

(c)  The  rights  and  remedies  of  the 
Government  specified  herein  are  not 
exclusive,  and  are  in  addition  to  any  other 
rights  and  remedies  provided  by  law, 
regulation,  or  under  this  contract 

52.203-0    [Reserved] 

26.  Section  52.203-9  is  removed  and 
reserved. 

27.  Section  52.203-10  is  amended  by 
revising  the  heading  and  date  of  the 
clause  and  paragraphs  (a)  and  (b)(5)  to 
read  as  follows: 


52.203-10    Price  or  FaaAdiustmant  for 
lllegai  or  Improper  Activity. 

*  •        *        •        •  "  .  . 

Price  or  Fee  Adjuatmant  for  Illegal  or 
Improper  Activity  (Data) 

(a)  The  Government,  at  its  election,  may 
reduce  the  price  of  a  fixed-price  type  contract 
and  the  total  cost  and  fee  under  a  cost-type 
contract  by  the  amount  of  profit  or  fee 
determined  as  set  forth  in  paragraph  (b)  of 
this  clause  if  the  head  of  the  contracting 
activity  or  designee  determines  that  there 
was  a  violation  of  subsection  27(a),  (b),  or  (c) 
of  the  OflRce  of  Federal  Prociuement  Policy 
Act.  as  amended  (41  U.S.C  423),  as 
implemented  in  the  FAR. 

*  *         *         •         » 

(b)*  •  * 

(5)  Fot  firm-fixed-price  contracts,  by  10 
percent  of  the  initial  contract  price  or  a  profit 
amoimt  determined  by  the  Contracting 
Officer  from  records  or  documents  in 
existence  prior  to  the  date  of  the  contract 
award. 


52203-13    [Reserved] 

28.  Section  52.203-13  is  removed  and 
reserved. 

52.212-3    [AiiMi>ded] 

29.  Section  52.212-3  is  amended  by 
revising  the  date  of  the  provision  to  read 
"(DATE)";  and  removing  paragraph  (i). 

PART  53-FORMS 
53.203    {Reserved] 

30.  Section  53.203  is  removed  and 
reserved. 

53.302-333    [Removed] 

31.  Section  53.302-333  is  removed. 

[FR  Doc.  96-22744  Filed  9-5-96;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 
34CFRPan682 

Rmta40-AC85 

Federal  Family  Education  Loan 
Program 

AGENCY:  De]^artment  of  Education. 
ACnOW:  Not^e  of  proposed  rulemaking. 

summary:  The  Secretary  proposes  to 
amend  the  regulations  governing  the 
Federal  Fanlily  Education  Loan  (FEEL) 
Program.  The  FFEL  regulations  govern 
the  Federal  Stafford  Loan  Program,  the 
Federal  Supplemental  Loans  for 
Students  (F^eral  SLS)  Program,  the 
Federal  PLUS  Program,  and  the  Federal 
Gsnsolidation  Loan  Program, 
collectively  referred  to  as  the  Federal 
Family  Education  Loan  Program.  The 
Secretary  is  proposing  to  make  changes 
to  the  due  diligence  requirements  for 
lenders  and  guaranty  agencies 
participating  in  the  FFEL  Program. 
DATES:  Comments  must  be  received  on 
or  before  November  5, 1996. 

ADDRESSES:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  Pamela  A.  Moran,  U.S. 
Department  of  Education.  Post  Office 
Box  23272.  "Washington,  DC  20026- 
3272.  Comments  may  also  be  sent 
through  the  internet  to 
due dihgance@ed.gov. 

To  ensure  that  pubUc  comments  have 
maximiun  effect  in  developing  the  final 
regulations^  the  Department  urges  that 
each  commient  clearly  identify  the 
specific  section  or  sections  of  the 
reg\ilations  that  the  comment  addresses 
and  that  comments  be  in  the  same  order 
as  the  regulations. 

Comments  that  concern  information 
collection  lequirements  must  be  sent  to 
the  Office  of  Management  and  Budget  at 
the  address  Usted  in  the  Paperwork 
Reduction  Act  section  of  this  preamble. 
A  copy  of  those  comments  may  also  be 
sent  to  the  Department  representative 
named  in  the  preceding  paragraph. 

FOR  FURTHfR  INFORMATION  CONTACT:  Ron 
Streets.  Prt^gram  SpedaUst.  Loans 
Branch.  Pdlicy  Development  Division, 
PoUcy,  Training,  and  Analysis  Service, 
U.S.  Department  of  Education,  600 
Independence  Avenue,  S.W.  (room 
3053,  ROB^3),  Washington.  DC  20202- 
5449.  Telephone:  (202)  708-8242. 
Individual^  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 


SUPPLEMENTARY  INFORMATION: 
Background 

The  Secretary  is  proposing  to  amend 
34  CFR  Part  682  of  the  Department's 
regulations  to  improve  the 
administration  and  the  integrity  of  the 
FFEL  Program.  By  improving  program 
efficiency,  these  proposed  regulations 
will  reduce  biuden  for  lenders  and 
improve  the  collection  of  outstanding 
FFEL  loans  and  potential  liabilities 
owed  to  the  Secretary. 

Proposed  Regulatory  Changes 

The  Secretary  proposes  to  amend  the 
following  sections  of  the  regulations  to 
reflect  changes  needed  to  improve  the 
due  diUgence  provisions  in  the  FFEL 
Program. 

Section  682.401    Basic  Program 
Agreement 

The  Secretary  proposes  to  amend 
§  682.401(b)(27)  by  codifying  the 
interpretation  outlined  in  the 
Department's  Dear  Colleague  Letter  95- 
G-286  dated  November  1995,  to  permit 
guaranty  agencies  to  retain  collection 
costs  totahng  up  to  18.5  percent  of  the 
outstanding  principal  and  accrued 
interest  of  a  defaulted  FFEL  loan  that  is 
repaid  by  a  consolidation  loan  as  long 
as  their  collection  costs  are  included  in 
the  payoff  amount  certified  by  the 
guaranty  agency. 

Section  682.404    Federal  Reinsurance 
Agreement 

The  Secretary  proposes  to  amend 
§  682.404(a)(2)(ii)  by  requiring  guaranty 
agencies  to  offer  preclaims  assistance  to 
lenders  no  later  than  the  75th  day  of 
delinquency.  Currently,  the  regulations 
do  not  include  an  explicit  deadline  by 
which  the  guaranty  agencies  must 
provide  this  service  and  some  agencies 
have  not  provided  preclaims  assistance 
on  a  timely  basis.  This  proposal  woiUd 
create  imiformity  in  the  treatment  of 
delinquent  borrowers  and  ensure  that 
preclaims  is  initiated  early  enough  to 
successfully  avert  default. 

This  section  is  also  amended  to 
require  guaranty  agencies,  as  part  of 
their  preclaims  assistance  to  lenders,  to 
provide  counseling  and  written 
consumer  information  to  the  borrower 
by  the  100th  day  of  delinquency 
informing  the  borrower  of  the  option  to 
consoUdate  student  loans  under  the 
FFEL  Program  or  the  Federal  Direct 
Consolidation  Loan  Program  to  avoid 
default.  The  Secretary  believes  that 
providing  this  information  to  delinquent 
borrowers  during  the  preclaims 
assistance  process  will  help  reduce 
defaults  by  ensuring  that  borrowers 
have  information  regarding 


consolidation  when  it  is  critically 
needed.  Failure  of  the  agency  to  provide 
this  information  would  constitute  a 
violation  of  due  diUgence  in  servicing  a 
loan. 

This  section  is  further  amended  to 
require  that  payments  made  by  a 
borrower  on  a  defaulted  loan  to  a 
guaranty  agency  must  be  first  applied  to 
die  agency's  collection  costs  attributable 
to  that  payment  on  the  loan  and  then  to 
reinsured  interest  and  principal.  This 
amendment  v«rill  ensure  that  the 
borrower  remains  responsible  for  paying 
collection  costs  as  required  by  section 
484A(b)  of  the  Higher  Education  Act  of 
1965.  as  amended.  The  Secretary  also 
soUdts  particular  comment  on  whether 
a  guaranty  agency  should  be  allowed  to 
apply  the  borrower's  payment  to 
inddental  charges  such  as  late  charges 
first,  after  collection  charges,  rather  than 
only  after  all  principal  and  interest  as  is 
currently  the  case. 

Section  682.410    Fiscal, 
Administrative,  and  Enforcement 
Requirements 

The  Secretary  proposes  to  amend 
§  682.410(b)(2)  that  governs  the  amount 
of  collection  charges  guaranty  agendes 
may  charge  the  borrower.  These 
regulations  propose  to  require  guaranty 
agencies  to  assess  a  defaulted  borrower 
the  same  amount  of  collection  charges 
assessed  by  the  Department  for  loans 
held  by  the  Department  The  collection 
rate  currenUy  assessed  by  the 
Department  is  25  percent.  The  Secretary 
believes  that  standardization  of 
collection  costs  across  the  industry  will 
both  reduce  confusion  and  ensure 
equitable  treatment  for  borrowers  whose 
FFEL  loans  are  guaranteed  by  multiple 
guaranty  agencies.  The  Secretary  will 
inform  guaranty  agencies  annually  what 
the  applicable  rate  is  in  sufficient  time 
for  agencies  to  make  necessary  system 
changes.  However,  the  Secretary  soUdts 
additional  comment  on  whether 
agencies  should  be  provided  with  the 
flexibility  to  assess  less  than  the 
Department's  collection  rate  if  the 
agency's  actual  costs  of  collection 
support  this. 

The  Secretary  also  proposes  to  amend 
§682.410(b)(6)(vii)(A)  that  currently 
provides  guaranty  agencies  the  cation  of 
either  initiating  wage  garnishment  or 
instituting  a  dvil  suit  against  the 
borrower  whose  loans  have  defaulted. 
These  proposed  regulations  remove  that 
option  and  instead  require  that  guaranty 
agencies  initiate  wage  garnishment 
proceedings  if  the  borrower  has 
sufficient  income.  If  the  agency 
determines  that  the  borrower  has 
insuffident  income  to  satisfy  the  debt 
by  garnishment,  but  has  assets  from 
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which  the  debt  can  be  satisfied,  the 
guaranty  agency  will  be  required  to 
assign  the  debt  to  the  Etepartment  so  the 
Secretary  can  file  a  civil  suit  against  the 
borrower.  The  Department  intends  to 
litigate  assigned  accounts  through  the 
Department  of  Justice  in  order  to  place 
a  lien  against  the  borrower's  assets  to 
satisfy  the  debt.  The  Secretary  believes 
that  this  change  will  result  in  more 
effective  collection  of  defaulted  loans 
across  the  country  because  guaranty 
agencies  have  had  varying  success  in 
collecting  loans  through  litigation. 

Section  682. 411    Due  Diligence  by 
Lenders  in  the  Collection  of  Guaranty 
Agency  Loans 

The  Secretary  proposes  to  amend 
§  682.411(c)  to  expand  the  length  of 
time  bom  1-10  days  delinquent  to  1-15 
days  delinquent  that  lenders  will  have 
to  send  the  first  written  notice  or 
collection  letter  to  a  delinquent 
borrower.  This  change  will  afford  the 
lender  additional  time  to  receive 
payments  from  a  delinquent  borrower 
before  it  has  to  send  out  the  first 
warning  of  delinquency  to  that 
borrower.  This  reduces  the  lender's 
burden  of  beginning  the  due  diligence 
process  prematurely  for  delinquent 
borrowers  whose  payments  are  received 
within  the  maximimi  proposed  15-day 
period. 

The  Secretary  also  proposes  to  amend 
§  682.411(d)(2)  to  modify  the 
requirements  for  the  two  collection 
letters  that  must  be  sent  to  a  borrower 
during  the  period  of  16-180  days 
delinquent  (16-240  days  delinquent  for 
a  loan  repayable  in  installments  less 
fi«quendy  than  monthly)  to  include 
additional  warnings  to  the  borrower  that 
the  guaranty  agency  may:  (1)  Institute 
proceedings  to  offset  other  payments 
made  by  the  federal  government  to  the 
borrower;  and  (2)  assign  the  loan  to  the 
federal  government  for  litigation  against 
the  borrower. 

Section  682.413    Remedial  Actions 

Section  682.413(b)  is  amended  to 
expand  the  possible  remedial  action 
available  to  the  Secretary  if  a  guaranty 
agency  fails  to  meet  the  requirements  of 
§  682.410  to  include  mandatory 
assignment  of  FFEL  loans  to  the 
Department  at  the  Secretary's  discretion. 
Currently  the  only  penalty  available  to 
the  Secretary  is  loss  of  reinsurance.  The 
Secretary  does  not  believe  that  this  is 
always  in  the  best  interest  of  the 
program. 


Executive  Order  12866 

1.  Assessment  of  Costs  and  Benefits 

These  proposed  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  1 2866.  Under  the  terms  of  the 
Order  the  Secretary  has  assessed  the 
potential  costs  and  benefits  of  this 
regulatory  action. 

The  potential  costs  associated  with 
the  proposed  regulations  are  those 
determined  by  the  Secretary  to  be 
necessary  for  administering  this 
program  effectively  and  efficiently. 
Burdens  specifically  associated  with 
information  collection  requirements,  if 
any,  are  identified  and  explained 
elsewhere  in  this  preamble  under  the 
heading  Paperwork  Reduction  Act  of 
1995. 

In  assessing  the  potential  costs  and 
benefits — both  quantitative  and 
qualitative — of  these  proposed 
regulations,  the  Secretary  has 
determined  that  the  benefits  of  the 
regulations  justify  the  costs. 

The  Secretary  nas  also  determined 
that  this  regulatory  action  does  not 
imduly  interfere  with  State,  local,  and 
tribal  governments  in  the  exercise  of 
their  governmental  functions. 

To  assist  the  Department  in 
complying  with  the  specific 
requirements  of  Executive  Order  12866, 
the  Secretary  invites  comment  on 
whether  there  may  be  further 
opportunities  to  reduce  any  potential 
costs  or  increase  potential  benefits 
resulting  &t)m  these  proposed 
regulations  without  impeding  the 
effective  and  efficient  administration  of 
the  program. 

2.  Clarity  of  the  Regulations 

Executive  Order  12866  requires  each 
agency  to  write  regulations  that  are  easy 
to  understand. 

The  Secretary  invites  comments  on 
how  to  make  these  proposed  regulations 
easier  to  understand,  including  answers 
to  questions  such  as  the  following:  (1) 
Are  the  requirements  in  the  proposed 
regulations  clearly  stated?  (2)  Do  the 
regulations  contain  technical  terms  or 
other  wording  that  interferes  with  their 
clarity?  (3)  Does  the  format  of  the 
regulations  (grouping  and  order  of 
sections,  use  of  headings,  paragraphing, 
etc.)  aid  or  reduce  their  clarity?  Woidd 
the  regulations  be  easier  to  understand 
if  they  were  divided  into  more  (but 
shorter)  sections?  (A  "section"  is 
preceded  by  the  symbol  "§"  and  a 
numbered  heading;  for  example, 
§682.413  Remedial  action.)  (4)  Is  the 
description  of  the  regulations  in  the 
SUPPLEMENTARY  INFORMATJON  section  of 
this  preamble  helpful  in  understanding 
the  regulations?  (5)  What  else  could  the 


Department  do  to  make  the  regulations 
easier  to  understand? 

A  copy  of  any  comments  that  concern 
how  the  Department  could  make  these 
propKJsed  regulations  easier  to 
understand  should  be  sent  to  Stanley  M. 
Cohen,  Regulations  Quality  Officer,  U.S. 
Department  of  Education,  600 
Independence  Avenue  S.W.  (Room 
5100,  FB-10),  Washington,  DC  20202- 
2241. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regidations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

According  to  the  U.S.  Small  Business 
Administration  Size  Standards,  small 
entities  affected  by  these  regulations  are 
lenders  with  assets  below  $100,000,000. 
Two  provisions  of  these  regulations 
affect  small  (and  large)  lenders.  The  first 
could  provide  a  positive  economic 
benefit  to  small  (and  large)  lenders  by 
providing  additional  flexibility  for 
regulatory  compliance.  This  provision 
does  not  impose  a  significant  adverse 
economic  impact.  The  second  provision 
would  impose  minor  economic  costs  on 
small  (and  large)  lenders  by  requiring 
them  to  modify  two  letters  sent  to 
delinquent  borrowers.  These  letters  are 
required  by  existing  regulations.  These 
additional  costs  would  not  have  a 
significant  adverse  economic  impact. 
This  activity  would  protect  the  Federal 
fiscal  interest  as  well  as  the  interests  of 
the  borrowers  under  the  programs. 

The  Secretary  particularly  requests 
comments  fixim  small  lenders  on 
whether  the  proposed  changes  would 
have  a  significant  economic  impact  on 
them. 

Paperwork  Reduction  Act  of  1995 

Section  682.411  contains  information 
collection  requirements.  As  required  by 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3507(d)),  the  Department  of 
Education  has  submitted  a  copy  of  this 
section  to  the  Office  of  Management  and 
Budget  (OMB)  for  its  review. 

Collection  of  Information:  Federal 
Family  Education  Loan  Program 

These  regulations  strengthen  the 
collectibiUty  of  delinquent  FFEL  loans 
by  participating  lenders.  Monies 
collected  under  these  regulations  enable 
new  and  continuing  students  to  borrow 
to  help  de&«y  the  cost  of  education. 

The  public  reporting  and 
recordkeeping  burden  for  this  collection 
of  information  is  estimated  to  be 
3,398.31  hours  in  order  to  make  the 
necessary  system  changes  to:  (1)  add 
additional  warnings  to  the  existing 
collection  letters  sent  to  delinquent 
borrowers  and  (2)  increasing  the  period 
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of  time  lenders  will  have  to  send  the 
first  written  notice  or  collection  letter  to 
a  delinque4t  borrower.  This  is  a  one- 
time activity. 

The  estimated  biirden  for 
incorporating  the  additional  warning 
paragraphs  into  the  existing  collection 
letters  was  Caloilated  as  follows: 

Respondent^ 5,829 

Responses  i -      x      1 

Hours  per  rel  x      0.083  (5  minutes) 

spondent  ^ 


483.81  hours 


Annual  repoiiing 
burden. 

The  estimated  burden  associated  with 
exptuiding  the  window  regarding  when 
the  first  collection  letter  is  sent  to  a 
delinquent  borrower  was  calculated  as 
follows: 
Respondent)! 
Responses 
Hours  per  r«|- 

sporidenL 


5,829 
X       1 

X      0.5  (30  Minutes) 


2,914.50  hours 


Anrxjal  re- 
porting 
burden. 
Total  annual  burden  hours«3,398,31 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB.  Room  10235,  New  Executive 
Office  Building,  Washington,  D.C. 
20503;  Attention:  Desk  Officer  for  U.S. 
Departmer^t  of  Education. 

The  Department  considers  comments 
by  the  public  on  this  proposed 
collection  bf  information  in — 

•  Evaluating  whether  the  proposed 
collection  bf  information  is  necessary 
for  the  proper  performance  of  the 
functions  pf  the  Department,  including 
whether  the  information  will  have  a 
practical  use; 

•  Evaluating  the  acciiracy  of  the 
Department's  estimate  of  the  burden  of 
the  proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assimiptions  used; 

•  Enhancing  the  quality,  usefulness, 
and  clarity  of  the  information  to  be 
collected;  and 

•  Mini4iizing  the  burden  of  collection 
of  information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection!  techniques  or  other  forms  of 
information  technology;  e.g.,  permitting 
electronic,  submission  of  responses. 

OMB  is  {required  to  make  a  decision 
conceminjg  the  collection  of  information 
contained  in  these  proposed  regulations 
between  30  and  60  days  after 
publication  of  this  dociunent  in  the 


Federal  Register.  Therefore,  a  comment 
to  OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  vdthin  30  days 
of  publication.  This  does  not  affect  the 
deadline  for  the  public  to  comment  to 
the  Department  on  the  proposed 
regulations. 

Invitation  To  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  room 
3053,  Regional  Office  Building  3,  7th 
and  D  Streets,  S.W.,  Washington,  DC 
between  the  hours  of  8:30  a.m.  and  4 
p.m.,  Monday  through  Friday  of  each 
week  except  federal  holidays. 

Assessment  of  Educational  Impact 

The  Secretary  particularly  requests 
comments  on  whether  the  proposed 
regulations  in  this  doounent  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Subjects  in  34  CFR  Part  682 

Administrative  practice  and 
procedure.  Colleges  and  universities. 
Education,  Loan  programs-education. 
Reporting  and  recordkeeping 
requirements.  Student  aid.  Vocational 
education. 

Dated:  July  31. 1996. 
Richard  W.  Rilay. 

Secretary  of  Education. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.032,  Federal  Family  Education 
Loan  Program) 

The  Secretary  proposes  to  amend  part 
682  of  title  34  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  682— FEDERAL  FAMILY 
EDUCATION  LOAN  (FFEL)  PROGRAM 

1.  The  authority  citation  for  part  682 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  1071  to  1087-2, 
unless  otherwise  noted. 

2.  Section  682.401  is  amended  by 
revising  paragraph  (b)(27)  to  read  as 
follows: 


Basic  program  agreement 

•        •        • 


$682,401 

•         • 

(b)*  •  * 

(27)  Collection  Charges  and  Late  Fees 
on  Defaulted  FFEL  loans  being 
Consolidated,  (i)  A  guaranty  agency  may 
add  collection  costs  in  an  amoimt  not  to 
exceed  18.5  percent  of  the  outstanding 
principal  and  interest  to  a  defaulted 


FFEL  Program  loan  that  is  included  in 
a  Federal  Consolidation  loan. 

(ii)  When  returning  the  proceeds  from 
the  consolidation  of  a  defaulted  loan  to 
the  Secretary,  a  guaranty  agency  may 
only  retain  the  amoimt  added  to  the 
borrower's  balance  pursuant  to 
paragraph  (b)(27)(i)  of  this  section. 
***** 

3.  Section  682.404  is  amended  by 

revising  paragraph  (a)(2)(ii)  and 
paragraph  (f)  to  read  as  follows: 

$682,404    Federal  reinsurance  agreement 

***** 

(a)*  •  * 
(2)  •   •  * 

(ii)  Preclaims  assistance  means 
collection  assistance  made  available  to 
the  lender  by  the  guaranty  agency  no 
later  than  the  75th  day  of  delinquency. 
This  assistance  must  include  collection 
activities  that  are  at  least  as  forceful  as 
the  level  of  preclaims  assistance 
performed  by  the  guaranty  agency  as  of 
October  16, 1990,  and  involves  the 
initiation  by  the  gtiaranty  agency  of  at 
least  3  collection  activities,  one  of 
which  is  a  letter  designed  to  encourage 
the  borrower  to  begin  or  resume 
repayment.  As  part  of  their  preclaims 
assistance,  guaranty  agencies  must 
provide  counseling  and  written 
consumer  information  to  the  borrower 
by  the  lOOth  day  of  delinquency 
informing  the  borrower  of  the 
borrower's  option  to  consolidate  the 
defaulted  loan  vmder  the  FFEL  Program 
or  the  Federal  Direct  Consolidation 
Loan  Program  to  avoid  default.  Failure 
of  the  agency  to  provide  this 
information  constitutes  a  violation  of 
the  guaranty  agency's  obligation  to 
perform  due  diligence  in  collecting  a 

loan;  and 

***** 

(f)  Application  of  borrower  payments. 
A  payment  made  to  a  guaranty  agency 
by  a  borrower  must  be  applied  first  to 
the  collection  costs  due  only  for  the 
amoimt  collected  in  the  particular 
payment  month  on  the  loan  and  then  to 
reinsured  interest  and  then  to  principal. 
The  borrower's  payments  may  be 
applied  to  other  incidental  Charges, 
such  as  late  charges,  only  after  the 
repayment  of  all  principal  and  interest. 
***** 

4.  Section  682.410  is  amended  by 
revising  paragraphs  (b)(2)  and 
(b)(6)(vii)(A)  to  read  as  follows: 

S  682.410    Fiscal,  administrative,  and 
enforcement  requirements. 

***** 

(b)*  *  * 

(2)  Collection  charges.  Whether  or  not 
provided  for  in  the  borrower's 
promissory  note,  the  guaranty  agency 
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shall  charge  a  borrower  an  amoiint  equal 
to  reasonable  costs  incurred  by  the 
agency  in  collecting  a  loan  on  which  the 
agency  has  paid  a  default  or  bankruptcy 
claim.  These  costs  may  include,  but  are 
not  limited  to,  all  attorney's  fees, 
collection  agency  charges,  and  court 
costs.  The  amount  charged  a  borrower 
must  equal  the  amount  the  same 
borrower  woidd  be  charged  for  the  cost 
of  collection  if  the  loan  was  held  by  the 
U.S.  Department  of  Education. 

*  •        *        *        • 

(6)»  •  • 

(vu)*  •  • 

(A)  Except  as  provided  in  paragraph 
(b)(6)(vii)(B)  of  this  section,  during  this 
period  but  not  sooner  than  30  days  after 
sending  the  notice  described  in 
paragraph  (L\)(5)(vi)  of  this  section,  the 
agency  shall  initiate  proceedings  to 
offset  the  borrower's  state  and  federal 
income  tax  refunds  and  other  payments 
made  by  the  federal  government  to  a 
borrower,  and  shall  initiate  wage 
garnishment  proceedings  against  the 
borrower  by  the  225th  day.  If  the  agency 
determines  that  the  borrower  has 
insufficient  income  to  satisfy  the  debt 
through  wage  garnishment,  hut  has 
assets  from  which  the  debt  can  be 
satisfied,  the  agency  shall  assign  the 
loan  to  the  Department  by  the  545th 
day. 

*  *        »        *        • 

5.  Section  682.411  is  amended  by 
revising  paragraphs  (c)  and  (d)  to  read 
as  follows: 


§682.411    DiMdlHgw>c«bylendwsinth« 
cdlaction  of  guaranty  agency  loans. 

*        •        •        »        • 

(c)  1-15  days  delinquent:  Except  in 
the  case  where  a  loan  is  brought  into 
this  period  by  a  payment  on  the  loan, 
expiration  of  an  authorized  deferment  or 
forbearance  period,  or  the  lender's 
receipt  bom  the  drawee  of  a  dishonored 
check  submitted  as  a  payment  on  the 

'  loan,  the  lender  during  this  period  shall 
send  at  least  one  written  notice  or 
collection  letter  to  the  borrower 
informing  the  borrower  of  the 
delinquency  and  urging  the  borrower  to 
make  payments  sufficient  to  eliminate 
the  delinquency.  The  notice  or 
collection  letter  sent  during  this  period 
must  include,  at  a  minimum, 
information  for  the  borrower  regarding 
loan  consoUdation,  forbearance  and 
other  available  options  to  avoid  defaidt. 

(d)  16-180  days  delinquent  (16-240 
days  delinquent  for  a  loan  repayable  in 
installments  less  frequent  than 
monthly):  (1)  Unless  exempted  under 
paragraph  (d)(4)  of  this  section,  dvuing 
this  period  the  lender  shall  engage  in  at 
least  four  diligent  efforts  to  contact  the 
borrower  by  telephone  and  send  at  least 
four  collection  letters  urging  the 
borrower  to  make  the  required  payments 
on  the  loan.  At  least  one  of  the  diligent 
efforts  to  contact  the  borrower  by  phone 
must  occur  before,  and  another  one 
must  occur  after,  the  90th  day  of 
delinquency. 

(2)  At  least  two  of  the  collection 
letters  required  under  paragraph  (d)(1) 


of  this  section  must  warn  the  borrower 
that  if  the  loan  is  not  paid,  the  lender 
will  assign  the  loan  to  the  guaranty 
agency  that,  in  turn,  will  report  the 
default  to  all  national  credit  bureaus, 
and  that  the  agency  may  institute 
proceedings  to  offset  the  borrower's 
state  and  federal  income  tax  refunds  and 
other  payments  made  by  the  federal 

§ovemment  to  a  borrower  or  to  garnish 
ie  borrower's  wages,  or  assign  the  loan 
to  the  federal  government  for  litigation 
against  the  borrower. 
•        *        •        •        • 

6.  Section  682.413  is  amended  by 
redesignating  paragraph  (b)  as  paragraph 
(b)(1)  and  adding  a  new  paragraph  (b)(2) 
to  read  as  follows: 

f  682.41 3    Remedial  actions. 


(b)(1)  The  Secretary  requires  a 
guaranty  agency  to  repay  reinsiuance 
payments  received  on  a  loan  if  the 
lender,  third-party  servicer,  if 
applicable,  or  the  agency  fails  to  meet 
the  requirements  of  §  682.406(a). 

(2)  The  Secretary  may  require  a 
guaranty  agency  to  repay  reinsurance 
payments  received  on  a  loan  or  to  assign 
FFEL  loans  to  the  Department  if  the 
agency  fails  to  meet  the  requirements  of 
§682.410. 
•        »        •        •        • 

(FR  Doc.  96-22812  Filed  9-5-96;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  573 
[Docket  No.  FR-4106-f-011 
RIN  2S06-nAB87 

Office  Of  ttie  Assistant  Secretary  for 
Community  Planning  and 
Development;  Loan  Guarantee 
Recovery  Fund 

agency:  Office  of  the  Assistant 
Secretary  for  Qommimity  Planning  and 
Development,  HUD. 
ACTION:  Final  nile. 


"^ 


SUMMARY:  The  Church  Arson  Prevention 
Act  of  1996  (the  Act)  authorizes  certain 
Federal  departinents  to  implement 
procedures  to  iddress  the  destructive 
consequences  of  acts  of  arson  and 
terrorism  carried  out  against  places  of 
worship.  Section  4  of  the  Act  directs 
HUD  to  publish  regulations  governing 
the  provision  of  loan  guarantees  to 
financial  institutions  that  make  loans  to 
certain  nonprofit  organizations 
adversely  affected  by  such  acts.  This 
final  rule  implements  section  4  of  the 
Act.  Specifically,  this  rule  establishes 
the  procediuef ,  terms,  and  conditions 
by  which  HUO  will  guarantee  loans  to 
assist  nonprofit  organizations  in* 
financing  activities  designed  to  rebuild 
and  rehabilitate  structures,  to  replace 
and  restore  pe^nal  property,  and  to 
finance  other  eligible  activities  as 
provided  for  in  this  final  rule.  In 
addition.  HUD  anticipates  forming  a 
cooperative  venture  and  participating 
with  other  entities  in  the  pooling  of 
funds  so  as  to  better  achieve  the 
objectives  of  the  Act  and  this  final  rule. 
EFFECTIVE  OAT^:  These  regulations  take 
effect  on  October  7, 1996,  unless  prior 
to  this  date  HtJD  publishes  a  notice  in 
the  Federal  Register  annoimcing  an 
earlier  effective  date.  Affected  parties  do 
not  have  to  cdmply  with  the  information 
collection  requirements  in  §§  573.6, 
573.7,  573.8,  and  573.11  until  HUD 
publishes  in  the  Federal  Register  the 
control  numbers  assigned  by  the  Office 
of  Management  and  Budget  (OMB)  to 
these  information  collection 
requirements.  Publication  of  the  control 
numbers  notifies  the  public  that  OMB 
has  approved  these  information 
requirements  under  the  Paperwork 
Reduction  Aot  of  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tony  Johnston,  Deputy  Director, 
Financial  Management  EHvision,  Office 
of  Block  Grant  Assistance,  Room  7180, 
Department  df  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410,  telephone 


number  (202)  708-1871.  Hearing-  or 
speech-impaired  individuals  may  access 
this  number  via  TTY  by  calling  the 
Federal  Information  Relay  Service  at  1- 
800-877-6399.  FAX  inquiries  may  be 
sent  to  Mr.  Johnston  at  (202)  708-1798. 
(Other  than  the  "800"  nimiber,  the 
telephone  numbers  are  not  toll-free.) 

SUPPLEMENTARY  INFORMATION: 

L  Background 

On  July  3, 1996,  President  Clinton 
signed  into  law  the  "Church  Arson 
Prevention  Act  of  1996"  (Pub.  L.  104- 
155)  (the  Act).  In  passing  this 
legislation,  the  Congress  made  the 
following  findings: 

The  Congress  finds  the  following: 

(1)  The  incidence  of  arson  or  other 
destruction  of  vandalism  of  places  of 
reUgious  worship,  and  the  incidence  of 
violent  interference  with  an  individual's 
lawful  exercise  or  attempted  exercise  of  the 
right  of  religious  freedom  at  a  place  of 
religious  worship  pnise  a  serious  national 
problem. 

(2)  The  incidence  of  arson  of  places  of 
religious  worship  has  recently  increased, 
especially  in  the  context  of  places  of  religious 
worship  that  serve  predominantly  African- 
American  congregations. 

(3)  Changes  in  Federal  law  are  necessary  to 
dral  properly  with  this  problem. 

(4)  Although  local  jurisdictions  have 
attempted  to  respond  to  the  challenges  posed 
by  such  acts  of  destruction  or  damage  to 
religious  property,  the  problem  is  sufficiently 
serious,  widespread,  and  interstate  in  scope 
to  warrant  Federal  intervention  to  assist  State 
and  local  jurisdictions. 

(5)  Congress  has  authority,  pursuant  to  the 
Commerce  Clause  of  the  Constimtion,  to 
make  acts  of  destruction  or  damage  to 
religious  property  a  violation  of  Federal  law. 

(6)  Congress  has  authority,  pursuant  to 
section  2  of  the  13th  amendment  to  the 
Constitution,  to  make  actions  of  private 
citizens  motivated  by  race,  color,  or  ethnicity 
that  interfere  with  the  ability  of  citizens  to 
hold  or  use  religious  property  without  fiaarof 
attack,  violations  of  Federal  criminal  law. 

The  Act  provides  Federal,  State  and 
local  law-enforcement  agencies  with  the 
needed  additional  tools  to  address 
violent  crimes  against  places  of 
worship,  strengthens  the  penalties  for 
these  crimes,  and  authorizes  Federal 
assistance  for  rebuilding  efforts.  Section 
4  of  the  Act,  entitled  "Loan  Guarantee 
Recovery  Fund,"  authorizes  the 
Secretary  of  HUD  to  guarantee  loans 
made  by  financial  institutions  to  assist 
certain  nonprofit  organizations 
(organizations  described  in  section 
501(c)(3)  of  the  Internal  Revenue  Code 
of  1986)  that  have  been  damaged  as  a 
result  of  acts  of  arson  or  terrorism.  The 
Act  provides  that  loans  shall  be 
guaranteed  in  accordance  with 
procedtires  that  the  Secretary  shall 
establish  by  regulation. 


This  final  rule  implements  section  4 
of  the  Act  by  establishing  a  new  24  CFR 
part  573.  Part  573  describes  the 
procedures,  terms,  and  conditions  by 
which  HUD  will  guarantee  loans  to 
assist  eligible  nonprofit  organizations. 
Under  §  573.3  of  this  final  rule,  eligible 
borrowers  may  use  guaranteed  loan 
funds  for  a  wide  range  of  activities, 
including:  (1)  the  acquisition  of  real  or 
personal  property;  (2)  the  rehabilitation 
of  real  property;  (3)  the  construction, 
reconstruction  or  replacement  of  real 
property  improvement;  (4)  clearance, 
demolition,  and  removal  of  structures, 
fixttires,  and  improvements;  (5)  site 
preparation;  (6)  architectural, 
engineering,  and  security  expenses;  and 
(7)  refinancing  existing  indebtedness. 
The  term  of  a  loan  guaranteed  by  HUD 
under  new  24  CFR  part  573  may  not 
exceed  20  years. 

n.  Justification  for  Final  Rulemakiiig 

HUD  generally  publishes  a  rule  for 
public  comment  before  issuing  a  rule-for 
effect,  in  accordance  with  its  own 
regulations  on  rulemaking  in  24  CFR 
part  10.  Part  10  provides  for  exceptions 
to  the  general  rule  if  the  agency  hnds 
good  cause  to  omit  advance  notice  and 
public  participation.  The  good  cause 
requirement  is  satisfied  when  prior 
public  procedure  is  "impracticable, 
unnecessary,  or  contrary  to  the  public 
interest"  (24  CFR  10.1).  HUD  finds  that 
good  cause  exists  to  publish  this  rule  for 
effect  without  first  soliciting  public 
comment. 

The  piupose  of  this  rule  is  to 
implement  the  authority  provided  by 
the  Congress  for  HUD  to  guarantee  loans 
made  by  financial  institutions  to  certain 
nonprofit  organizations  that  suffer 
damage  to  their  property  as  a  result  of. 
acts  of  arson  or  terrorism.  The 
Department  of  Justice  has  identified 
more  than  40  eUgible  organizations  that 
have  had  property  damaged  or 
destroyed  through  acts  of  arson  or 
terrorism  within  the  last  few  months. 
These  organizations  are  in  immediate 
need  of  assistance  to  rebuild  and  restore 
their  properties.  Financial  institutions 
are  willing  to  assist  these  organizations 
in  their  rebuilding  efforts,  provided  a 
certain  level  of  assurance  exists  with 
respect  to  the  repayment  of  the  loans  to 
be  made.  The  loan  guarantee  recovery 
fund  established  by  this  final  rule 
provides  the  necessary  asstirance. 
Accordingly,  HUD  believes  that  it 
would  be  contrary  to  the  public  interest 
to  delay  the  effectiveness  of  the  rule  to 
solicit  comment. 

Before  issuance  of  this  rule,  HUD  held 
meetings  with  representatives  of 
501(c)(3)  organizations  that  have  been 
damaged  by  arson  or  terrorism,  as  well 
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as  with  financial  institutions,  State  and 
local  organizations,  and  other  public 
agencies.  This  rule  incorporates  many  of 
the  comments  and  suggestions  offered 
by  these  organizations  and  entities. 
Although  this  rule  is  being  issued  in 
final  form,  additional  public  comments 
on  this  regulation  are  welcome  on  a 
continuing  basis.  These  additional 
conunents  will  be  beneficial  to  any 
future  loan  guarantee  authority 
provided  to  HUD.  Interested  persons  are 
invited  to  submit  comments  regarding 
the  final  rule  to  the  Office  of  the  General 
Counsel,  Rules  Docket  Clerk.  Room 
10276,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW,  Washington,  DC  20410-0500. 
Commimications  should  refer  to  the 
above  docket  number  and  title. 
Facsimile  (FAX)  comments  are  not 
acceptable.  A  copy  of  each 
communication  submitted  wUl  be 
available  for  pubUc  inspection  and 
copying  during  regular  business  hours 
(7:30  a.m.  to  5:30  p.m.  Eastern  Time)  at 
the  above  address. 

m.  Findings  and  Certifications. 

Paperwork  Reduction  Act  Statement. 
The  information  collection  requirements 
contained  in  §§  573.6,  573.7,  573.8.  and 
573.11  have  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  emergency  review  and 
approval  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520).  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  displays  a  valid 
control  number.  The  OMB  control 
number,  when  assigned,  will  be 
announced  by  sef>arate  notice  in  the 
Federal  Register. 

Executive  Order  12866,  Regulatory 
Planning  and  Review.  This  final  rule 
was  reviewed  by  the  Office  of 
Management  and  Budget  (OMB)  under 
Executive  Order  12866,  Regulatory 
Planning  and  Review.  OMB  determined 
that  this  rule  is  a  "significant  regulatory 
action,"  as  defined  in  section  3(f)  of  the 
Order  (although  not  economically 
significant  imder  section  (3)(f)(l)  of  the 
Order).  Any  changes  made  to  the  final 
rule  subsequent  to  its  submission  to 
OMB  are  clearly  identified  in  the  docket 
file,  which  is  available  for  public 
inspection  in  the  office  of  the 
Department's  Rules  Docket  Clerk,  Room 
10276,  451  Seventh  Street  SW,    " 
Washington  Dc,  20410. 

Unfunded  Mandates  Reform  Act.  The 
Secretary  has  reviewed  this  rule  before 
publication  and  by  approving  it 
certified,  in  accordance  with  the 
Unfunded  Mandates  Reform  Act  of  199 
(2  U.S.C.  1532),  that  this  rule  does  not 


impose  a  Federal  mandate  that  will 
result  in  the  expendit\ire  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  milhon 
or  more  in  any  one  year. 

Regulatory  Flexibility  Act.  The 
Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  and  approved  this 
final  rule,  and  in  so  doing  certifies  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  purpose  of 
this  rule  is  to  assist  certain  nonprofit 
organizations  that  experience  damage  to 
their  real  and  personal  property  as  a 
result  of  acts  of  arson  or  terrorism.  All 
qualified  financial  institution,  are 
eUgible  to  apply  for  loan  guarantees 
under  this  rule. 

Environmental  Impact.  A  Finding  of 
No  Significant  Impact  with  respect  to 
the  enviroiunent  was  made  in 
accordance  with  HUD's  regulations  at 
24  CFR  part  50,  which  implement 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969.  The 
Finding  of  No  Significant  Impact  is 
available  for  public  inspection  between 
7:30  a.m.  and  5:30  p.m.  weekdays  in  the 
Office  of  General  Coimsel,  the  Rules 
Docket  Clerk,  Room  10276,  451  Seventh 
Street,  SW,  Washington,  DC  20410. 

Executive  Order  12612,  Federalism. 
The  General  Coimsel,  as  the  Designated 
Official  imder  section  6(a)  of  Executive 
Order  12612,  Federalism,  has 
determined  that  this  rule  will  not  have 
substantial  direct  effects  on  States  or 
their  political  subdivisions,  or  the 
relationship  between  the  Federal 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  Government.  No  programmatic 
or  poUcy  changes  will  result  from  this 
document's  promulgation  that  would 
affect  the  relationship  between  the 
Federal  Government  and  State  and  local 
govenunents. 

Executive  Order  12606,  The  Family. 
The  General  Counsel,  as  the  IDesignated 
Official  imder  section  6(a)  of  Executive 
Order  12606,  The  Family,  has 
determined  that  this  rule  will  not  have 
potential  for  significant  impact  on 
family  formation,  maintenance,  or 
general  well-being,  and  thus  is  not 
subject  to  review  under  the  Order.  No 
significant  change  in  existing  HUD 
policies  or  programs,  as  those  policies 
relate  to  the  family,  will  result  from 
promulgation  of  this  final  rule. 

List  of  Subjects  in  24  CFR  Part  573 

Loan  programs — Chousing  and 
community  development.  Nonprofit 
organizations.  Reporting  and 
recordkeeping  requirements. 


Accordingly,  title  24  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

1.  A  new  part  573  is  added  to  read  as 
follows: 

PART  573— LOAN  GUARAffTEE 
RECOVERY  FUND 

573.1  Authority  and  purpose. 

573.2  Definitions. 

573.3  Eligible  activities. 

573.4  Loan  tenn. 

573.5  Underwriting  standards  and 
availability  of  loan  guarantee  assistance. 

573.6  Submission  requirements. 

573.7  Loan  guarantee  agreement. 

573.8  Environmental  procedures  and 
standards. 

573.9  Other  requirements. 

573.10  Fees  for  guaranteed  loans. 

573.11  Record  access  and  recordkeeping. 
Authority:  Pub.  L  104-155,  110  Sut.  1392. 

18  U.S.C.  241  note:  42  U.S.C.  3535(d). 

§  573.1    Authortty  and  purpose. 

Section  4  of  the  Church  Arson 
Prevention  Act  of  1996  (Pub.  L.  104- 
155,  approved  July  3, 1996)  authorizes 
HUD  to  guarantee  loans  made  by 
financial  institutions  to  certain 
nonprofit  organizations  to  finance 
activities  designed  to  remedy  the 
damage  and  destruction  to  real  and 
personal  property  caused  by  acts  of 
arson  or  terrorism.  This  part  establishes 
the  general  procedures  and 
requirements  that  apply  to  HUD's 
guarantee  of  these  loans. 

§573.2    DefinWons. 

The  following  definitions  are  only 
appUcable  to  loan  guarantees  under  this 
part,  and  are  not  criminal  definitions. 

Act  means  "The  Church  Arson 
Prevention  Act  of  1996"  (Pub.  L.  104- 
155,  approved  July  3,  1996). 

Arson  means  a  fire  or  explosion 
causing  damage  to  (or  destruction  of) 
real  or  personal  property  that  a 
Qualified  Certification  Official 
determines,  or  reasonably  believes,  to  be 
deliberately  set. 

Borrower  means  an  organization 
described  in  section  501(c)(3)  of  the 
Internal  Revenue  Code  of  1986,  as 
amended,  whose  property  has  been 
damaged  or  destroyed  as  a  result  of  an 
act  of  arson  or  terrorism  and  that  incurs 
a  debt  obUgation  to  a  financial 
institution  for  the  purpose  of  carrying 
out  activities  eligible  under  his  part. 

Financial  Institution  means  a  lender 
which  may  be  a  bank,  trust  company, 
savings  and  loan  association,  credit 
union,  mortgage  company,  or  other 
issuer  regulated  by  the  Federal  Deposit 
Insurance  Corporation,  the  Office  of 
Thrift  Supervision,  the  Credit  Union 
Administration,  or  the  U.S.  Comptroller 
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of  the  Currency.  A  Financial  Institution 
may  also  be  a  Pension  Fund. 

Guarantee  means  an  obligation  of  the 
United  State^  Government  guaranteeing 
payment  of  tke  outstanding  principal 
loan  amount,  in  whole  or  in  part,  plus 
interest  thereon,  on  a  debt  obligation  of 
the  Borrower  to  a  Financial  Institution 
upon  failure  Of  the  Borrower  to  repay 
the  debt. 

Guaranteed  Loan  Funds  means  funds 
received  by  t^ie  borrower  from  the 
Financial  In^tution  to  finance  eligible 
activities  imder  this  part,  the  repayment 
of  which  is  guaranteed  by  HUD. 

Loan  Guarantee  Agreement  means  an 
agreement  between  a  Financial 
Institution  ai^d  the  Secretary  detailing 
the  rights,  responsibilities,  procedmes, 
terms,  and  conditions  under  which  a 
loan  provided  by  a  Financial  Institution 
to  a  Borrower  may  be  guaranteed  under 
section  4  of  the  Act. 

Qualified  Certification  Official  (QCO). 
(1)  For  the  purpose  of  certifying  an  act 
of  arson.  A  SJtate  or  local  official 
authorized  t(^  investigate  possible  acts  of 
arson.  For  th^  purposes  of  this 
definition,  such  an  official  is  authorized 
to  execute  an  Official  Incident  Report  or 
its  equivalent  and  may  be  an  official  or 
employee  of  such  agencies  as  the  local 
fire  departmtnt,  the  local  police 
department,  or  the  State  Fire  Marshall 
Office  or  its  equivalent.  The  term 
"Qualified  Cfertification  Official"  also 
includes  HUt).  which  will  consult  with 
the  Bureau  of  Alcohol.  Tobacco,  and 
Firearms  of  tfae  Department  of  the 
Treasury  in  faking  its  determinations. 

(2)  For  the\  purpose  of  certifying  an  act 
o/ terrorism.  The  Secretary  or  his 
designee,  in  consultation  with  the 
Federal  Burdau  of  Investigation,  shall 
determine  whether  an  act  of  violence  is 
a  terrorist  act  or  is  reasonably  beUeved 
to  be  a  terrooist  act. 

Section  4  guaranteed  Loan  means  a 
HUD  guaranteed  loan  made  by  a 
Financial  Institution  to  a  Borrower  for 
the  purpose  of  carrying  out  eligible 
activities  to  ^ddress  damage  or 
destruction  iaused  by  acts  of  arson  or 
terrorism.     ' 

Terrorism  means  an  act  of  violence 
causing  daniage  to  (or  destruction  of) 
real  or  persc^l  property  that  the 
Secretary  or  his  designee,  in 
consultation  with  the  Federal  Bureau  of 
Investigatioa,  determines  to  be.  or 
reasonably  believes  to  be,  a  terrorist  act. 
as  defined  by  applicable  Federal  law  or 
guidelines.  I 

S  573.3    Ellgtote  activities. 

Guaranteed  Loan  Funds  may  be  used 
by  a  Borrowbr  for  the  following 
activities  wllien  it  is  certified  in 
accordance  with  §  573.6(e)  that  the 


activity  is  necessary  to  address  damage 
caused  by  an  act  or  acts  of  arson  or 
terrorism  as  certified  in  accordance  with 
§  573.6(f): 

(a)  Acquisition  of  improved  or 
unimproved  real  property  in  fee  or 
under  long  term  lease. 

(b)  Acquisition  and  installatioii  of 
perscmal  property. 

(c)  Rehabilitation  of  real  property 
owner,  acquired,  or  leased  by  the 
Borrower. 

(d)  Construction,  reconstruction,  or 
replacement  of  real  property 
improvement. 

(e)  Clearance,  demolition,  and 
removal,  including  movement  of 
structures  to  other  sites,  of  buildings, 
fixtines  and  improvements  on  real 
property. 

(fj  Site  preparation,  including 
construction,  reconstruction,  or 
installation  of  site  improvements, 
utilities,  or  facilities,  which  is  related  to 
the  activities  described  in  paragraphs 
(a),  (c),  or  (d)  of  this  section. 

(g)  Architectinal.  engineering,  and 
similar  services  necessary  to  develop 
plans  in  connection  with  activities 
financed  imder  paragraphs  (a),  (b),  (c), 
or  (d)  of  this  section. 

(h)  Acquisition,  installation  and 
restoration  of  security  systems. 

(i)  Loans  for  refinancing  existing 
indebtedness  secured  by  a  property  to 
be  constructed,  rehabilitated,  or 
reconstructed,  if  such  financing  is 
determined  to  be  appropriate  to  achieve 
the  objectives  of  the  Act  and'this  part. 

(j)  Other  necessary  project  costs  such 
as  insurance,  bonding,  legal  fees, 
appraisals,  svirveys,  relocation,  closing 
costs,  etc.,  paid  or  incurred  by  the 
Borrower  in  connection  wkh  the 
completion  of  the  above  activities. 

S  573.4    Loan  term. 

The  term  of  the  loan  to  be  guaranteed 
by  HUD  imder  this  part  may  not  exceed 
20  years. 

i  573.5    Underwriting  standards  and 
availability  of  loan  guarantee  assistance. 

(a)  HUD  may,  in  its  discretion,  accept 
the  imderwriting  standards  of  the 
Financial  Institution  making  a  loan  to  a 
Borrower. 

(b)  HUD  will  not  make  the  loan 
guarantee  imless  it  determines  that  the 
guaranteed  loan  is  an  acceptable 
financial  risk  imder  HUD's  generally 
applicable  loan  imderwriting  standards 
based  on  the  following: 

(1)  TTie  Borrower's  anility  to  pay  debt 
service;  and 

(2)  The  value  of  the  collateral 
assigned  or  pledged  as  security  for  the 
repayment  of  the  loan. 

(c)  The  provision  of  a  loan  guarantee 
to  a  Financial  Institution  and  the 


amount  of  the  guarantee  do  not  depend 
in  any  way  on  the  purpose,  function,  or 
identity  of  the  organization  to  which  the 
Financial  Institution  has  made,  or 
intends  to  make,  a  Section  4  Guaranteed 
Loan. 

(d)  HUD  may  disapprove  a  request  for 
loan  guarantee  assistance  based  on  the 
availability  of  funding. 

(e)  HUD  may  decline  any  Financial 
Institution's  participation  if  its 
underwriting  criteria  are  insufficient  to 
make  the  guarantee  an  acceptable 
financial  risk,  or  if  the  proposed  interest 
rates  or  fees  are  unacceptable.  HUD 
expects  the  proposed  interest  rates  to 
take  into  account  the  value  of  the 
Federal  guarantee. 

(0  HUD  may  limit  the  availability  of 
Guaranteed  Loan  Fimds  to  geographic 
areas  having  the  greatest  need,  as 
determined  by  a  needs  analysis  of  the 
most  current  available  date  conducted 
by  HUD. 

(g)  Other  requirements  associated 
with  the  imderwriting  standards  and 
guidelines  shall  be  contained  in  the 
Loan  Guarantee  Agreement. 

f  573.6    Submission  requirements. 

A  Financial  Institution  seeking  a 
Section  4  Guaranteed  Loan  must  submit 
to  HUD  the  following  documentation: 

(a)  A  statement  that  the  institution  is 
a  Financial  Institution  as  defined  at 
§573.2. 

(b)  A  statement  that  the  Borrower  is 
eligible  as  defined  at  §573.2. 

(c)  A  description  of  each  eligible 
activity  for  which  the  loan  is  requested. 

(d)  A  statement  of  other  available 
funds  to  be  used  to  finance  the  eligible 
activities  (e.g.,  insurance  proceeds). 

(e)  A  certification  by  the  Borrower 
that  the  activities  to  be  assisted  resulted 
firom  an  act  of  arson  or  terrorism  which 
is  the  subject  of  the  certification 
described  in  paragraph  (f)  of  this 
section. 

(f)  A  certification  by  a  QCO  that  the 
damage  or  destruction  to  be  remedied 
by  the  use  of  the  Guaranteed  Loan 
Funds  resulted  from  an  act  of  arson  or 
terrorism. 

(g)  The  environmental  documentation 
required  by  §  573.8. 

(h)  A  narrative  of  the  institution's 
underwriting  standards  used  in 
revievtring  the  Borrower's  loan  request. 

(i)  The  interest  rate  on  the  loan  and 
fees  the  lender  intends  to  use  in 
connection  with  the  loan;  and 

(j)  The  percentage  of  the  loan  for 
which  a  guarantee  is  requested. 

§  573.7    Loan  guarantee  agreement 

(a)  The  rights  and  responsibilities 
with  respect  to  the  guaranteed  loan  shall 
be  substantially  described  in  an 
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agreement  entered  into  between  the 
Financial  Institution,  as  the  lender,  and 
the  Secretary,  as  the  guarantor,  which 
agreement  shall  provide  that: 

(1)  The  lender  nas  submitted  or  will 
submit  a  request  for  loan  guarantee 
assistance  that  is  accompanied  by  the 
Borrower's  request  for  a  loan  to  carry 
out  eUgible  activities  described  in 
§573.3; 

(2)  The  lender  will  require  the 
Borrower  to  execute  a  promissory  note 
promising  to  repay  the  guaranteed  loan 
in  accordance  with  the  terms  thereof; 

(3)  The  lender  will  require  the 
Borrower  to  provide  collateral  security, 
to  an  extent  and  in  a  form,  acceptable 
to  HUD; 

(4)  HUD  reserves  the  right  to  limit 
loan  guarantees  to  loans  financing  the 
replacement  of  damaged  property  with 
comparable  new  property; 

(5)  The  lender  will  follow  certain 
claim  procediues  to  be  specified  by 
HUD  in  connection  with  any  defaults, 
including  appropriate  notification  of 
default  as  required  by  HUD; 

(6)  The  lender  will  follow  procediues 
for  payment  under  the  guarantee 
whereby  the  lender  will  be  paid  (up  to 
the  amount  of  gviarantee)  the  amount 
owed  to  the  lender  less  any  amoimt 
recovered  bom  the  xmderlying  collateral 
secuiity  for  the  loan;  and 

(7)  The  lender  will  act  as  the  fiscal 
agent  for  the  loan,  servicing  the 
guaranteed  loan,  maintaining  loan 
documents,  and  receiving  the 
Borrower's  payments  of  principal  and 
interest.  The  Borrower  and  the  lender 
may  be  required  to  execute  a  fiscal 
agency  agreement. 

(b)  in  addition,  the  agreement  shall 
contain  other  requirements,  terms,  and 
conditions  required  or  approved  by 
HUD. 

S  S73.8    Environmental  procedures  and 
standards. 

The  environmental  review 
requirements  at  24  GFR  part  50  are 
applicable  to  this  part. 

(a)  Environmental  procedures.  Before 
any  lender's  submission  requesting  a 
loan  guarantee  for  the  acquisition, 
rehabilitation,  or  construction  of  real 
property  can  be  selected  for  a  loan 
guarantee,  HUD  shall  determine 
whether  any  environmental  thresholds 
are  exceeded  in  accordance  with  24  CFR 
part  50,  which  implements  the  National 
Environmental  Pohcy  Act  (NEPA)  and 
the  related  Federal  environmental  laws 
and  authorities  listed  under  24  CFR 
50.4.  To  assist  in  complying  with 
envirorunental  requirements.  Borrowers 
are  encouraged  to  select  sites  that  are 
bee  of  environmental  hazards  and  are  to 
provide  HUD  with  environmental  data 


needed  to  make  a  determination  of 
compliance.  For  successful  Borrowers, 
the  costs  for  preparing  the 
environmental  data  are  eligible  as 
project  costs. 

(1)  If  HUD  determines  that  one  or 
more  of  the  thresholds  are  exceeded, 
HUD  shall  conduct  a  compUance  review 
of  the  issue  and,  if  appropriate,  estabUsh 
mitigating  measures  that  the  appUcant 
shall  carry  out  for  the  property. 

(2)  The  lender's  submissions  under 
§  573.6  shall  provide  HUD  with: 

(i)  Documentation  for  environmental 
threshold  review;  and 

(11)  Any  previously  issued 
environmental  reviews  prepared  by 
local.  State,  or  other  Federal  agencies  for 
the  proposed  property. 

(3)  In  providing  the  above 
information,  the  Borrower  is  encouraged 
to  contact  the  local  community 
development  agency  to  obtain  any 
previously  issued  environmental 
reviews  for  the  proposed  property  as 
well  as  for  other  relevant  information 
that  can  be  used  in  the  applicant 
documentation  for  the  environmental 
threshold  review. 

(4)  HUD  reserves  the  right  to 
disquaUfy  any  request  where  one  or 
more  environmental  thresholds  are 
exceeded  if  HUD  determines  that  the 
compliance  review  cannot  be 
satisfactorily  completed. 

(5)  If  Guaranteed  Loan  Funds  are 
requested  for  acquisition,  rehabilitation, 
or  construction.  Borrowers  and 
Financial  Institutions  are  prohibited 
bom  committing  or  expending  State, 
local,  or  other  funds  to  undertake 
property  acquisition,  rehabilitation  or 
construction  under  this  part  until  HUD 
issues  a  letter  of  commitment  notifying 
the  lender  of  HUD  approval  of  the  loan 
guarantee. 

(b)  Environmental  thresholds.  HUD 
shall  determine  whether  a  NEPA 
environmental  assessment  is  required. 
Also,  HUD  shall  determine  whether  the 
proposed  property  triggers  thresholds 
for  the  applicable  Federal 
environmental  laws  and  authorities 
listed  under  24  CFR  50.4  as  follows: 

(1)  For  minor  rehabilitation  of  a 
building  and  acquisition  of  any 
property,  Federal  environmental  laws 
and  authorities  may  apply  when  the 
property  is: 

(i)  Located  within  designated  coastal 
barrier  resources; 

(ii)  Contaminated  by  toxic  chemicals 
or  radioactive  materials; 

(iii)  Located  within  a  floodplain; 

(iv)  A  building  for  which  flood 
insurance  protection  is  required; 

(v)  Located  within  a  runway  clear 
zone  at  a  civil  airport  or  within  a  clear 


zone  or  accident  potential  zone  at  a 
military  airfield;  or 

(vi)  Listed  on,  or  eligible  for  listing 
on,  the  National  Register  of  Historic 
Places;  located  within,  or  adjacent  to,  an 
historic  district,  or  is  a  property  whose 
area  of  potential  effects  includes  a 
historic  district  or  property. 

(2)  For  major  rehabilitation  of  a 
building  or  for  new  construction  or 
rebuilding,  and  environmental 
assessment  under  NEPA  is  required  and, 
in  addition  to  paragraph  (b)(1)  (i) 
through  (vi)  of  this  section,  other 
Federal  environmental  laws  and 
authorities  may  apply  when  the 
property: 

(i)  Affects  coastal  zone  management; 

(ii)  Is  located  near  hazardous 
industrial  operations  handling  fuels  or 
chemicals  of  an  explosive  or  flaBunable 
nature; 

(iii)  Affects  a  sole  source  aquifer; 

(iv)  Affects  endangered  species; 

(v)  Is  located  within  a  designated 
wetland;  or 

(vi)  Is  located  in  a  high  noise  area. 

(c)  Qaalified  data  sources.  The 
environmental  threshold  information 
provided  by  applicants  mut  be  from 
qualified  data  sources.  A  quaUfied  data 
source  means  any  Federal,  State,  or 
local  agency  with  expertise  or 
experience  in  environmental  protection 
(e.g.,  the  local  community  development 
agency;  the  local  planning  agency;  the 
State  environmental  protection  agency; 
or  the  State  Historic  Preservation 
Officer)  or  any  other  source  qualified  to 
provide  reliable  information  on  the 
particular  property. 

(d)  Definition.  Minor  rehabilitation 
means  proposed  fixing  and  repairs: 

(1)  Whose  estimated  cost  is  less  than 
75  {lercent  of  the  estimated  cost  of 
replacement  after  completion; 

(2)  That  does  not  involve  changes  in 
land  use  firom  residential  to 
nonresidential,  or  fit>m  nonresidential 
to  residential;  and 

(3)  In  the  case  of  residential 
properties,  that  does  not  increase 
density  more  than  20  percent. 

(e)  Project  consultants.  In  achieving 
compliance  with  these  procedures. 
Borrower's  architectinal  and 
engineering  consultants  shall  consider 
these  environmental  factors  and  provide 
information  in  their  plan  narratives  as  to 
how  their  construction  plans  conform 
with  the  above  environmental  factors. 
To  facilitate  HUD's  compliance  with 
party  50,  the  Borrower  is  required  to 
submit  the  consultant's  information  and 
plan  narrative  discussing  the  pertinent 
environmental  factors  imder  this 
section. 
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f  573.9    Other  RaquiramMHS. 

(a)  Nondiscrimination  and  equal 
opportunity.  The  nondiscriminaticHi  and 
equal  opportunity  reqiiirements 
described  in  24  CFR  part  5,  subpart  A 
apply  to  this  part 

lb)  24  CFR  part  84.  The  provisions  of 
24  CyR  part  S4  apply  to  guaranteed 
loans  under  this  part. 

(c)  Lead-Based  Paint.  Housing 
assisted  under  this  part  is  subject  to  the 
lead-based  paint  requirements  described 
in  24  CFR  pait  35. 

(d)  Labor  Standards.  (1)  Davis-Bacon. 
All  laborers  and  mechanics  employed 
by  contractore  or  subcontractors  in  the 
performance  of  construction  work 
financed  in  whole  or  in  part  with 
Guaranteed  Loan  Fimds  imder  this  part 
shall  be  paid  -wages  at  rates  not  less  than 
those  prevailing  on  similar  construction 
in  the  locality  as  determined  by  the 
Secretary  of  Labor  in  accordance  with 
the  Davis-Bacon  Act,  as  amended  (40 
U.S.C.  276a-276a-5).  This  paragraph 
shall  apply  to  the  rehabilitation  of 
residential  ptoperty  only  if  such 
property  contains  not  less  than  8  imits. 


(2)  Volunteers.  The  provisions  of 
paragraph  (d)(1)  of  this  section  shall  not 
apply  to  volunteers  under  the 
conditions  set  forth  in  24  CFR  part  70. 
In  applying  part  70,  loan  guarantees 
under  this  part  shall  be  treated  as  a 
program  for  which  there  is  a  statutory 
exemption  for  volvmteers. 

(3)  Labor  standards.  Any  contract, 
suixxintract,  or  building  loan  agreement 
executed  for  a  project  subject  to  Davis- 
Bacon  wage  rates  under  paragraph  (d)(1) 
of  this  secti(Hi  shall  comply  with  all 
labor  standards  and  provisions  of  29 
CFR  parts  1,  3  and  5  that  would  be 
applicable  to  a  loan  guarantee  program 
to  which  Davis-Bacon  wage  rates  are 
made  applicable  by  statute. 

{573.10    FeMfbrguaranlMdloafw. 

(a)  No  fees  will  be  assessed  by  HUD 
for  its  guaranty  of  a  loan  under  this  part. 

(b)  "nie  lender  may  assess  the 
Borrower  loan  origination  fees  or  other 
charges  provided  that  such  fees  and 
charges  are  those  charged  by  the  lender 
to  its  other  customers  for  similar 
transactions,  and  are  no  higher  than 


those  charged  by  the  lender  for  similar 
transactions. 

1573.11    Record  Access  and 
necofdkesplnfl. 

Records  pertaining  to  the  loans  made 
by  the  Financial  Institution  shall  be 
held  for  the  life  of  the  loan.  A  lender 
with  a  Section  4  Guaranteed  Loan  shall 
allow  HUD,  the  Comptroller  General  of 
the  United  States,  and  their  authorized 
representatives  access  from  time  to  time 
to  any  documents,  papers  or  files  which 
are  pertinent  to  the  guaranteed  loan,  and 
to  inspect  and  make  copies  of  such 
records  which  relate  to  any  Section  4 
Loan.  Any  inspecticm  will  be  made 
during  the  lender's  regular  business 
hours  or  any  other  mutually  convenient 
time. 

Dated:  September  5, 1996. 
Howard  Glaaer, 

Acting  Assistant  Secretary  for  Community 

Plaxming  and  Development. 

[PR  Doc.  96-23081  Filed  9-5-96:  2:54  pm) 
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REMINDERS 

The  items  in  this  list  were 
editoriaHy  compiled  as  an  aid 
to  Federal  Register  users. 
lr>ciusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  TODAY 

AGRICULTURE 
DEPARTMENT 
Agilculturel  Marketing 
Service 

Pmnes  (fresh)  grown  in 
Washington  and  Oregon; 
published  8-7-96 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
InapecOon  Servlee 

Exportation  and  Importation  of 

animals  and  animal 

products: 

African  swine  fever;  disease 
status  change- 
Spain;  putjiished  8-22-96 

AGRICULTURE 
DEPARTMENT 

Highly  eroOtie  land  and 
wetland  conservation; 
put)iished  9-6-96 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management 
Pacific  Coast  groundfish; 
put)iished  8-28-96 

ENVIRONMENTAL 
PROTECTION  AGENCY       - 

Acquisition  regulations: 
Conduct  of  surveys,  ma^r 
systems  acquisitions,  etc.; 
put)Ushed  9^96 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Tennessee:  witttdrawn; 

published  9-6-96 
Washington;  withdrawn; 
put)lished  9-6-96 
Superfurxl  program: 
National  oil  and  hazardous 
substances  contingency 
plan- 
National  priorities  list 
update;  published  9-6- 
96 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Federal  regulatory  reform: 
Fair  housing;  State  and 
local  enforcement 
agencies  certification  and 
funding;  published  8-7-96 


INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Servlcs 

Endangered  and  threatened 
species: 

Wahane  (Hawaiian  plant); 
published  8-7-96 

JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 

Immigration: 
Aliens- 
Lawhjlly  present  in  United 
States;  term  definition; 
published  9-6-96 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Acquisition  regulations: 
FAR  supplement  rewrite; 

Federal  regulatory  reform; 

published  9-€-96 
Government  property 

reporting  by  contractors; 

published  9-6-96 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Anchorage  regulations: 

South  Carolina:  published  8- 
7-96 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airwortfiiness  directives: 
Textron  Lycoming; 
coaection;  published  9-6- 
96 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 
Crantwrries  grown  in 

Massachusetts  et  al.; 

comments  due  by  9-11-96; 

published  8-12-96 
Milk  marketing  orders: 

Eastem  Cotorado; 
comments  due  by  9-13- 
96;  published  9-6-96 

Iowa;  comments  due  by  9- 
11-96:  published  9-4-96 
Peartuts,  domestnally 

produced:  comments  due  by 

9-12-96;  published  8-28-96 

AGRICULTURE 
DEPARTMENT 

Animal  and  Plant  Health 
Inspection  Service 
Exportatk>n  and  importaton  of 
animals  {md  animal 
products: 

Rinderpest  and  foot-and- 
mouth  disease:  disease 
status  cfiange- 


Czech  Republc  and  Italy: 
comments  due  t>y  9-9- 
96;  published  7-9-96 

AGRICULTURE 
DEPARTMENT 

Food  Safety  and  InapecOon 
Service 

Meat  and  poultry  inspectfon: 
Shingle  packed  bacon;  net 
weight  statements: 
labeling  requirement 
removed;  comments  due 
by  9-13-96;  published  8- 
14-96 

COMMERCE  DEPARTMENT 
Census  Bureau 

Foreign  trade  statistKs: 
Customs  entry  records; 
coHection  of  CanadMm 
Province  of  Origin 
informainn:  comments 
due  by  9-9-96:  published 
7-1<«6 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 

management 

Alaska;  fisheries  of 
Exclusive  Ecor>omic  Zone 
and  repeal  of  Kk>rth 
Pacific  fisheries  research 
plan;  comments  due  by  9- 
9-96;  published  7-12-96 

North  Pacific  fisfieries 
research  plan; 
•mplementatk)n:  comments 
due  by  9-13-96;  published 
8-2-96 

Northeastern  United  States 
fisheries;  comments  due 
by  9-12-96;  published  7- 
24-96 

Ocean  salmon  off  coasts  of 
Washington,  Oregon,  and 
Cahfomia;  comments  due 
by  9-9-96;  published  8-23- 
96 

Pacific  Coast  groundfish; 
comments  due  by  9-12- 
96:  published  8-28-96 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Alk>wabie  irKiividual 
compenstUion:  comments 
due  by  9-9-96;  published 
7-10-96 

ENERGY  DEPARTMENT 
Energy  Effidancy  and 
Renewable  Energy  Office 

Consumer  products;  energy 
conservation  program: 

Appliance  standards;  revised 
product  data  sheets; 
comments  due  by  9-9-96; 
published  8-27-96 

Refrigerators,  refrigerator- 
fi-eezers,  and  fi^eezers; 
comments  due  l»y  9-11- 
96;  published  8-12-96 


ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  polubon  conM;  new 
motor  vefik:ies  arxj  engines: 
Highway  heavy-duty 
engines;  emissions 
control;  comments  due  by 
9-12-«6:  published  7-19- 
96 
Air  programs:  fuels  and  kiel 
addMves: 

Refomiulated  gasoline 
standards— 
Nitrogen  oxidas: 
comments  due  t>y  9-9- 
96;  published  7-9-96 
Air  qualty  imptementabon 
plans: 

Preparation,  adoptnn.  and 
sut)mittai— 
Air  qualtty  models 
guideline;  comments 
due  by  9-11-96: 
published  8-12-96 
Transportatkxi  conformity 
rule;  flextiiiity  and 
streamlining;  comments 
due  by  9-9-96;  published 
7-9-96 
Ak  quality  impiementation 
plans;  approval  and 
promulgatkxi;  various 
States: 
lliirais:  comments  due  t>y  9- 

9-96;  published  8-8-96 
Massacfwsetts;  comments 
due  by  9-9-96;  published 

ft  ft  Oft 

Penrwytvania;  conrvnents 
due  by  9^96;  published 
7-10-96 
Washington:  comments  due 
by  9-9-96;  published  6^ 
96 
Air  quality  implementation 
plans;  approval  and 
promulgation;  varkxis 
States;  air  quality  planning 
purposes;  desigrtatxyi  of 
areas: 

Colorado:  comments  due  t>y 
9-9-96;  published  8-23-96 
Illinois:  comments  due  t>y  9- 
9-96;  published  8-8-96 
Air  quality  planning  purposes; 
designatfon  of  areas: 
Nevada;  comments  due  by 
9-11-96;  published  8-12- 
96 
Clean  Air  Act 
State  operating  permits 
programs- 
New  Hampshire; 
comments  due  by  9-13- 
96;  published  8-14-96 
Hazardous  waste  program 
auttK>rizatk)ns: 

Delaware:  comments  due  by 
9-9-96;  putmshed  8-8-96 
Hazardous  waste: 
Hazardous  waste  program 
auttiorizatfons- 
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Irxian  Trties;  grant  funds 

for  development  and 

iTTplementation, 

eigibiiily:  commerrts  due 

by  9-12-96;  published 

9-5-96 
State  undeiDround  storage 
tank  program  approvals- 
ConnectiQut;  comments 

due  by  9-9-96; 

published  8-9-96 
Oelaware(  commertfs  due 

by  9-9«6;  published  8- 

5-96 
Pesticide  pro9rams: 
Risk/benetit  informafion; 
reporting  requrements; 
comments  due  by  9-11- 
96;  published  8-12-96 

FARM  CREDIT 
ADMINISTRATION 

Farm  credit  system: 
Capital  adequacy  and 
customer  eligibility; 
miscellaneous 
amendments;  comments 
due  by  9-12-96;  published 
8-13-96 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  statkxis;  table  of 
'    assignments: 

Mchigan;  oomments  due  by 
9-9-96;  published  8-14-96 
Pennsylvania;  comments 
due  by  9-9-96;  published 
8-20-96 

FEDERAL  HOUSING 
FINANCE  BOARD 

Federal  hom*  loan  bank 
system: 

Budgets  approval; 
comments  due  by  9-9-96; 
published  8-9-96 
FEDERAL  TRADE 
COMMISSION 
Textile  Fiber  IProducts 
klentfficatkin  Act: 

Teijin  Ltd.;  generic  fiber 
name  applKatkxi; 
comments  due  by  9-9-96; 
published  7-9-96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Admlnlstratton 

Federal  regulatory  review: 
Food  addifves;  comments 
due  by  »-10-96;  published 
6-12-96 1 
Food  standards;  comments 
due  by  9-10-96;  published 
6-12-96  j 
Human  drugi: 

Internal  amlgesic, 
arrtipyrefc,  and 
antirheufnatic  products 
(OTC);  tentative  final 
morK>gr^;  comments 


due  by  9-11-96;  published 
6-13-96 

HOUSINQ  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Public  arvj  Indian  housing: 
Pubic  housing  families; 
strengthening  role  of 
fathers;  regulatory 
development;  conHnents 
due  by  9-13-96;  published 
7-30-96 

HOUSINQ  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Federal  Housing  Enterprtee 
Oversight  Office 
Risk-based  capital;  comments 
due  by  9-9-96;  published  6- 
11-96 
INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 
Housing  improvement 
program: 

Administrative  guidelines 
simplification;  comments 
due  by  9-13-96;  published 
7-15-96 
Land  and  water 
Larxl  acqulsitions- 
Navajo  partitioned  larxl ' 
grazing  regulations; 
comments  due  by  9-9- 
96;  published  6-10-96 
PractKe  and  procedure: 
Emptoyment  preference; 
convnents  due  by  9-10- 
96;  published  7-12-96 

INTERIOR  DEPARTMENT 
Land  Management  Bureau 
Range  management: 
WiW  free-roaming  horses 

and  txjnos;  adoption  fees; 

comments  due  by  9-9-96; 

published  7-10-96 

JUSTICE  DEPARTMENT 
Immigration  ai>d 
Naturalization  Service 
Immigratfon: 
Resettlement  assistance 
eligibility;  paroled  Cut>an 
or  Haitian  nationals; 
comments  due  by  9-10- 
96;  published  7-12-96 
Spouses  and  unmarried 
chikjren  of  refugees/ 
asylees;  procedures  for 
fiHng  derivative  petitions; 
comments  due  by  9-9-96; 
published  7-9-96 
JUSTICE  DEPARTMENT 
Oassifted  national  security 
information  and  access  to 
classified  information; 
comments  due  by  9-10-96; 
published  7-12-96 

LEGAL  SERVICES 
CORPORATION 

Class  actions;  funding 
restriction;  comments  due 


by  9-12-96;  published  S-13- 
96 
Evictk>n  proceedings  of 
persons  engaged  in  illegal . 
dnjg  activity;  representation 
funding  restriction; 
comments  due  by  9-12-96; 
published  8-13-96 
Redistncting;  funding 
resthctfon;  comments  due 
by  9-12-96;  published  8-13- 
96 
Use  of  fuTKls  from  sources 
othef  ttian  Corporation  (non- 
LSC  funds);  convnents  due 
by  9-12-96;  published  8-13- 
96 
NATIONAL  CREDIT  UNION 
ADMINISTRATION 
Credit  unions: 
Share  insurance  payment 
and  appeals;  comments 
due  by  9-10-96;  published 
7-12-96 
NUCLEAR  REGULATORY 
COMMISSION 
Rulemakirtg  petitions: 
IsoStent.  Inc.;  comments 
due  by  9-10-96;  published 
6-27-96 
PERSONNEL  MANAGEMENT 
OFFICE 

Altowances  and  diffferentials: 
Cost-of-living  allowances  in 
Alaska,  Hawaii.  Puerto 
Rico,  Guam,  and  U.S. 
Virgin  Islands;  partnership 
pilot  project;  comments 
due  by  9-11-96;  published 
8-12-96 
Health  benefits.  Federal 
emptoyees: 

Opportunities  to  enroll  and 
change  enrollment; 
comments  due  by  9-9-96; 
published  7-9-96 
POSTAL  SERVICE 
Postal  electronic  commerce 
services;  devefopment; 
comments  due  by  9-13-96; 
published  8-14-96 

SECURITIES  AND 
EXCHANGE  COMMISSION 
Securities: 

Beneficial  ownership 
reporting  requirements; 
comments  due  by  9-9-96; 
published  7-11-96 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Lo€Kl  lines: 
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single-unit  trucks, 
buses,  trailers,  and 
converter  dollies; 
comments  due  l)y  9-10- 
96;  published  7-12-96 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  Keyed  to  and  codiried  In  the  Code  of 
Federal  Regulations,  which  is  put>lished  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docint  No.  9&-NM-2S6-AO:  Amendment 
39-0747;  AD  M-ia-20I 

nN2120-AA64 

Airworthiness  Directives;  Piaggio 
Model  P-180  Airplanes 

AQBICY:  Federal  Aviation 
Administration,  DOT. 
ACnON:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Piaggio  Model  P- 
180  airplanes,  that  requires  replacement 
of  outflow/safety  valves  with 
serviceable  valves.  This  amendment  is 
prompted  by  a  report  of  cracking  and 
subsequent  failure  of  outflow  safety 
valves  in  the  pressurization  system.  Hie 
actions  specified  by  this  AD  are 
intended  to  prevent  such  cracking  and 
subsequent  failure  of  the  outflow/safety 
valves,  which  could  result  in  rapid 
decompression  of  the  airplane. 
DATES:  Effective  October  15, 1996. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  15, 
1996. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Allied  Signal  Aerospace,  Technical 
Pubhcations,  Dept.  65-70,  P.O.  Box 
52170,  Phoenix,  Arizona  85072-2170. 
This  information  may  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  Transport  Airplane  Directorate, 
Rules  Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA,  Los 
Angeles  Aircraft  Certification  Office, 
Transport  Airplane  Directorate,  3960 
Paramount  Boulevard,  Lakewood, 
California;  or  at  the  Office  of  the  Federal 


Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Walter  Eierman,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L,  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California  90712; 
telephone  (310)  627-5336;  fax  (310) 
627-5210. 

SUPPLEMENfARY  INFORMATION:  A 
proptosal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Piaggio 
Model  P-180  airplanes  was  published 
in  the  Federal  Register  on  March  13, 
1996  (61  FR  10292).  That  action 
proposed  to  require  replacement  of 
certain  discrepant  outflow/safety  valves 
with  serviceable  valves. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 


Cost  Impact 

The  FAA  estimates  that  lO  Model  P- 
180  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  12  work  hours  per 
airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  p)er  work  hour.  The  parts 
manufacturer  has  advised  that  it  will 
provide  replacement  parts  at  no  cost  to 
operators.  Based  on  these  figures,  the 
cost  impact  of  the  AD  on  U.S.  operators 
is  estimated  to  be  $7,200,  or  $720  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 


levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  acti<m  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g].  40113, 44701. 

S  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

96-18-20  LAM.  Rinaldo  Piaggio  S.P.A.: 

Amendment  39-9747.  Docket  9S-NM- 
256-AD. 

Applicability:  Model  P-180  airplanes; 
equipped  with  Allied  Signal  outflow/safety 
valves,  as  specified  in  Allied  Signal 
Aerospace  Service  Bulletins  103742-21-4050 
and  103744-21-4060.  both  dated  March  31, 
1995;  certificaled  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
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requireme|)ts  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
altemativa  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effiect  »f  the  modification,  alteration,  or 
repair  on  iie  unsafe  condition  addressed  by 
this  AD;  aAd,  if  the  unsafe  condition  has  not 
been  elimmated,  the  request  should  include 
specific  p^posed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  cracking  and  subsequent  feilure 
of  the  out6ow/safety  valves,  which  would 
result  in  r^pid  decompression  of  the 
airplanes,  pccomplish  the  following: 

(a)  Within  18  months  after  the  efective 
date  of  thi  AD,  replace  the  outflow/safiety 
valve  in  accordance  with  Allied  Signal 
Aerospace  Service  Bulletin  103742-21-4059 
(for  airplanes  equipped  with  valves  having 
part  number  103742),  or  103744-21-4060 
(for  airplanes  equipped  with  valves  having 
part  number  103744),  both  dated  March  31, 
1995,  as  applicable. 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  an  outflow/safety  valve 
having  a  pert  number  and  serial  number 
identified  in  Allied  Signal  Aerospace  Service 
Bulletin  103742-21-4059  (for  airplanes 
equipped  with  valves  having  {jart  number 
103742)  Of  103744-21-4060  (for  airplanes 
equipped  with  valves  having  j>art  mmiber 
103744),  both  dated  March  31, 1995,  on  any 
airplane  unless  that  valve  is  considered  to  be 
serviceablto  in  accordance  with  the  applicable 
service  bulletin. 

(c)  An  alternative  method  of  compliance  or 
adiustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACXD). 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector, Iwho  may  add  comments  and  then 
send  it  to  ihe  Manager,  Los  Angeles  A(X). 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  (x)m  the  Los  Angeles  ACX). 

(d)  Special  flight  permits  may  be  issued  in 
accordanqe  with  sections  21.197  and  21.199 
of  the  Fed|eral  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  replacement  shall  be  done  in 
accordanqe  with  Allied  Signal  Aerospace 
Service  Bnlletin  103742-21-4059,  dated 
March  3l]  1995;  or  Allied  Signal  Aerospace 
Service  Btalletin  103744-21^060.  dated 
March  3lll995;  as  applicable.  This 
incorpor»ion  by  reference  was  approved  by 
the  Directpr  of  the  Federal  Register  in 
accordanOe  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Cbpies  may  be  obtained  from  Allied 
Signal  Aerospace,  Technical  Publications, 
Dept.  65^0,  P.O.  Box  52170,  Phoenix, 
Arizona  85072-2170.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directoralu,  1601  Lind  Avenue,  SW.,  Renton, 
Washingt  m;  or  at  the  FAA,  Los  Angeles 
Aircraft  C  ertification  Office,  Transport 
Airplane  Directorate,  3960  Paramount 
Bnulcvar(  .  Lakewood,  California;  or  at  the 


Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(f)  This  amendment  becomes  efBective  on 
October  15, 1996. 

Issued  in  Renton,  Washington,  on  August 
29, 1996. 
Bill  R.  Boxwdl, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  96-22597  Filed  9-4-96;  8:45  am) 
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14  CFR  Part  39 

[Dockat  No.  9S-NM  264  AD;  Aimndment 
39-0746;  AD  96-1^-19] 

RIN  2120-AA64 

Airworthiness  Directives;  de  Havilland 
Model  DHC-7  Series  Airplanes 

AQB4CY:  Federal  Aviation 
Administration,  DOT. 

action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  de  Havilland 
Model  DHC-7  series  airplanes,  that 
requires  repetitive  non-destructive 
inspections  to  detect  disbonding  of 
hiselage  skin  panels,  and  repair,  if 
necessary.  This  amendment  is  prompted 
by  a  report  of  disbonding  on  fuselage 
skin  panels,  which  was  attributed  to  a 
manufacturing  process  error.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  disbonding  of  the 
skin  panels  of  the  fuselage,  which  could 
result  in  degradation  of  the  structural 
capability  of  the  airplane  fuselage. 
DATES:  Effective  October  15, 1996. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  15, 
1996. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
firom  Bombardier,  Inc.,  Bombardier 
Regional  Aircraft  Division,  Garratt 
Boulevard,  Downsview,  Ontario,  Canada 
M3K  1Y5.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  New  York 
Aircraft  Certification  Office,  Engine  and 
Propeller  Directorate,  10  Fifth  Street, 
Third  Floor,  Valley  Stream,  New  York; 
or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 
FOR  FURT^CR  INFORMATION  CONTACT:  Sol 
Maroof,  Aerospace  Engineer,  Airframe 
and  Propulsion  Branch.  ANE-171,  FAA, 


New  York  Aircraft  Certification  Office, 
Engine  and  Propeller  Directorate,  10 
Fifth  Street,  Third  Floor,  Valley  Stream, 
New  York  11581;  telephone  (516)  256- 
7522;  fax  (516)  568-2716. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  de 
Havilland  Model  DHC-7  series 
airplanes  was  published  in  the  Federal 
Register  on  May  21.  1996  (61  FR  25417). 
That  action  proposed  to  require 
repetitive  non-destructive  Inspections  to 
detect  disbonding  of  the  fuselage  skin 
panels,  and  repair,  if  necessary. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

Tne  commenter  supports  the 
proposed  rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  50  de 
Havilland  Model  DHC-7  series 
airplanes  of  U.S.  registry  will  be  affected 
by  this  AD,  that  it  will  take 
approximately  18  work  hours  per 
airplane  to  accomphsh  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  AD  on 
U.S.  operators  is  estimated  to  be 
$54,000,  or  $1,080  per  airplane,  per 
inspection  cycle. 

"nie  cost  impact  figxue  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
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Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3) 
will  not  have  a  signiHcant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

96-18-19  De  Havillaad.  Inc.:  Amendment 
39-9746.  Docket  95-NM-264-AD. 
Applicability:  Model  DHC-7  series 
airplanes,  serial  numbers  003  through  113 
inclusive;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identifled  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  perforaiance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/ofwrator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  inqlude 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  disbonding  of  the  skin  panels 
of  the  fuselage,  which  could  result  in 
degradation  of  the  structural  capability  of  the 
airplane  fuSelage,  accomplish  the  following: 

(a)  Within  6  months  after  the  effective  date 
of  this  AD,  perform  a  non-destructive 
inspection  to  detect  disbonding  of  the 
fuselage  skin  panels,  in  accordance  with  the 
AccompUshmont  Instructions  of  Bombardier 


Service  Bulletin  S.B.  7-51-1,  Revision  'A', 
dated  March  31, 1995. 

(1)  If  no  disl>onding  is  detected,  repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  3  years. 

(2)  If  any  disbonding  is  detected,  prior  to 
further  flight,  repair  it  in  accordance  with  a 
method  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office  (AGO),  FAA, 
Engine  and  Propeller  Directorate, 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  New  York  Aircraft 
Certification  Office  (ACO),  FAA,  Engine  and 
Propeller  Directorate.  Operators  shall  submit 
their  requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  New  York  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  New  York  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomp  1  i  s  hed . 

(d)  The  inspections  shall  be  done  in 
accordance  with  Bombardier  Service  Bulletin 
S.B.  7-51-1.  Revision  'A',  dated  March  31, 
1995.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Bombardier.  Inc.,  Bombitlier  Regional 
Aircraft  Division,  Garrett  Boulevard, 
Downsview,  Ontario.  Canada  M3K  1Y5. 
Copies  may  be  inspected  at  the  FAA. 
Transport  Airplane  Directorate.  1601  Lind 
Avenue,  SW..  Ronton,  Washington:  or  at  the 
FAA,  New  York  Aircraft  Certification  Office, 
Engine  and  Propeller  Directorate,  10  Fifth 
Street.  Third  Floor,  Valley  Stream,  New  York; 
or  at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

(e)  This  amendment  becomes  effective  on 
October  15, 1996. 

Issued  in  Renton.  Washington,  on  August 
29, 1996. 

Bill  R.  Boxweil, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
|FR  Doc.  96-22600  Filed  9-4-96;  8:45  am] 
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14  CFR  Part  71 

[Airspace  Docket  No.  96-AGL-3] 

Revision  of  Class  E  Airspace;  Delta 
County  Airport  Escanaba,  Ml 

agency:  Federal  Aviation 
Administration  (FAA)  DOT. 
ACTION:  Final  rule. 

summary:  This  action  revises  Class  E 
airspace  to  accommodate  the  addition  of 
an  Automatic  Weather  Observation 


System  (AWOS-3)  at  Delta  County 
Airport,  Escanaba,  MI,  to  operate  turbo- 
jet charter  service  on  a  24  hour  basis. 
The  intended  effect  of  this  action  is  to 
provide  segregation  of  aircraft  using 
instrument  approach  procedures  in 
instrument  conditions  from  other 
aircraft  operating  in  visual  weather 
conditions. 

EFFECTIVE  DATE:  0901  UTC.  December  5, 
1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  A.  Claybom,  Air  Traffic  Division. 
Operations  Branch.  AGL-530,  Federal 
Aviation  Administration.  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 

SUPPLEMENTARY  INFORMATION: 


History 

On  May  29,  1996,  the  FAA  proposed 
to  amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  revise 
Class  E  airspace  at  Delta  County  Airport, 
Escanaba,  MI  (61  FR  26856).  The 
proposal  was  to  add  controlled  airspace 
extending  upward  from  700  to  1200  feet 
AGL  to  contain  Instrument  Flight  Rules 
(IFR)  operations  in  controlled  airspace 
during  portions  of  the  terminal 
operation  and  while  transiting  between 
the  enroute  and  terminal  environments. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  E  airspace 
designations  for  surface  area  are 
published  in  paragraph  6002  of  FAA 
Order  7400.9C  dated  August  17, 1995, 
and  effective  September  16, 1995,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  revises  Class  E  airspace  to 
accommodate  the  addition  of  an 
Automatic  Weather  Observation  System 
(AWOS-3)  at  Delta  County  Airport, 
Escanaba,  MI.  Controlled  airspace 
extending  upward  from  700  to  1200  feet 
AGL  is  needed  to  contain  aircraft 
executing  the  approach.  The  area  will  be 
depicted  on  appropriate  aeronautical 
charts  thereby  enabling  pilots  to 
circumnavigate  the  area  or  otherwise 
comply  with  IFR  procedures. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulation  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 


I 
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is  not  a  "significant  regiilatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  DOT 
Regulatory!  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  s|o  minimal.  Since  this  is  a 
routine  maitter  that  will  only  affect  air 
traffic  prooedures  and  air  navigation,  it 
is  certified,  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
FlexibilityjAct. 

List  of  Sal|ects  in  14  CFR  Part  71 

Airspac^,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  bf  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Ayiation  Administration 
amends  l4  CFR  part  71  as  follows: 

PAFTT  7l4lAMENDEDl 

1.  The  authority  citation  for  14  part  71 
continues  ko  read  as  follows: 

Authority. 49  use.  106(g). 40103,  40113. 
40120;  E.O.I  10854.  24  FR  9565,  3  CFR.  1959- 
1963  CompJ.  p.  389: 14  CFR  11.69. 

f71.1    [AiiwKled] 

2.  The  incorporated  by  reference  in  14 
CFR  71.1  *f  the  Federal  Aviation 
Administration  Order  7400. 9C.  Airspace 
DesignaUqns  and  Reporting  Points, 
dated  August  17, 1995,  and  effective 
September  16, 1995,  is  amended  as 
follows:    i 

Paragraph  ko02    The  Qass  E  airspace  areas 
designatedlas  a  surface  area  for  an  airport. 


[E^l 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Parts  1615  and  1616 


AGL  MI  EA  Escanaba,  MI  (Revised] 

Escanaba,  Delta  County  Airport,  MI 

(Lat.  45''43'18"N.,  long.  87'a5'40"W.) 
Escanaba  \^RTAC 
(Lat.  45»43'21"N..  long.  87''05'23"W.) 
Within  a  4.2-mile  radius  of  the  Escanaba 
VORTAC.  ^d  within  2.6  miles  each  side  of 
the  Escanatta  VORTAC  007  radial,  extending 
from  the  4.2-mile  radius  to  7.4  miles 
northeast,  and  within  2.6  miles  each  side  of 
the  Escanaba  VORTAC  101  radial,  extending 
from  the  4.2-mile  radius  to  7.4  miles  east, 
and  within  2.6  miles  each  side  of  the 
Escanaba  \  ORTAC  266  radial  extending  from 
the  4.2-mil  i  radius  to  7  miles  west  of  the 
VORTAC. 
*         •         •         *         • 

Issued  ic  Des  Plaines,  Illinois  on  August 

26.1996.    I 

I 

Peter  H.  Salmon, 

Acting  Matager,  Air  Traffic  Division. 

[FR  Doc.  9f-22945  Filed  9-6-96;  8:45  am] 
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Standards  for  the  Fiammability  of 
Children's  Sleepwean  Sizes  0  Through 
6X  and  7  Through  1 4;  Stay  of 
Enforcement 

AGENCY:  Consumer  Product  Safety 

Commission. 

ACTION:  Extension  of  stay  of 

enforcement. 

SUMMARY:  The  Conmiission  annoimces 
that  it  is  extending  the  stay  of 
enforcement  of  the  Standard  for  the 
Fiammability  of  Children's  Sleepwear: 
Sizes  0  Through  6X  and  the  Standard 
for  the  Fiammability  of  Children's 
Sleepwear:  Sizes  7  Through  14  in  all 
cases  involving  garments  currently  used 
or  likely  to  be  used  as  sleepwear  if  those 
garments  are  skin-tight  or  nearly  skin- 
tight, similar  in  design,  material,  and  fit 
to  underwear,  and  labeled  as 
"tmderwear." 

EFFECTIVE  DATE:  This  Stay  of 
enforcement  first  published  at  58  FR 
4078,  January  13, 1993,  which  "became 
effective  January  13, 1993,  and  was 
extended  at  59  FR  53584,  October  25, 
1994,  and  will  continue  until  March  9, 
1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  A.  Fairall,  Office  of  Compliance, 
Consumer  Product  Safety  Commission, 
Washington  D.C.  20207;  telephone: 
(301)  504-0400,  extension  1369. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  January  13, 1993 
(4078),  the  Commission  published  a 
notice  to  announce  a  stay  of 
enforcement  of  the  fiammability 
standards  for  children's  sleepwear.  In 
that  notice,  the  Commission  announced 
that  it  would  not  enforce  the  Standard 

for  the  Flanunability  of  Children's  

Sleepwear:  Sizes  0  Through  6X  (16  CFR 
Part  1615)  or  the  Standard  for  the 
Fiammability  of  Children's  Sleepwear: 
Sizes  7  Through  14  (16  CFR  Parts  1616) 
in  cases  involving  garments  used  by 
children  for  sleeping  which  are:  (1) 
skin-tight  or  nearly  skin-tight;  (2) 
manufactiu^d  from  fabrics  such  as  rib 
knit,  interlock  knit,  or  waffle  knit;  (3) 
relatively  free  of  ornamentation;  and  (4) 
labeled  and  marketed  as  "underwear." 
On  the  same  date,  the  Commission 
published  an  advance  notice  of 
proposed  rulemaking  to  begin  a 
proceeding  to  consider  whether  the 
children's  sleepwear  standards  should 
be  amended  to  exempt  tight-fitting 
sleepwear  garments,  and  garments  in 
infant  sizes.  See  58  FR  4111. 


In  the  Federal  Register  of  October  25, 
1994  (59  FR  53584),  the  Commission 
announced  that  it  was  extending  the 
stay  of  enforcement  of  the  children's 
sleepwear  fiammability  standards  until 
further  notice.  On  the  same  date,  the 
Commission  published  proposed 
amendments  of  the  sleepwear 
flanunability  standards  to  exempt  tight- 
fitting  sleepwear  garments  and  some 
in&nt  garments  from  the  requirements 
of  those  standards.  See  59  FR  53616. 

Elsewhere  in  this  issue  of  the  Federal 
Register,  the  Conunissicn  has  issued 
final  amendments  to  exempt  certain 
tight-fitting  garments  and  garments 
sized  for  children  nine  months  of  age  or 
yoimger  from  the  requirements  of  the 
children's  sleepwear  flammabihty 
standards.  These  amendments  become 
effective  January  1, 1997. 

By  publication  of  this  notice,  the 
Commission  is  also  extending  until 
March  9, 1998  the  stay  of  enforcement 
issued  on  January  13, 1993,  and 
continued  on  October  25, 1994. 
Garments  covered  by  this  stay  must 
meet  applicable  requirements  of  the 
Standard  for  the  Flanunability  of 
Clothing  Textiles  (16  CFR  part  1610) 
and  the  Standard  for  the  Fiammability 
of  Vinyl  Plastic  Film  (16  CFR  part  1611). 


Dated:  August  29, 1996.' 
Todd  A.  Stevenson, 

Deputy  Secretary,  Consumer  Product  Safety 

Commission. 

(FR  Doc.  96-22713  Filed  9-6-96;  8:45  am) 

BILLING  COOE  e36»-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  249 

[Release  No.  34-37632;  Fil«  No.  S7-2-05] 

RIN  3235-AG25 

Form  BD  Amendments 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Final  rule:  Suspension  of 

compliance  date  for  Form  BD 

amendments. 

SUMMARY:  The  Seciuities  and  Exchange 
Commission  is  suspending  the 
compliance  date  for  recent  amendments 
to  Form  BD,  the  uniform  broker-dealer 
registration  form  imder  the  Securities 
Exchange  Act  of  1934,  as  it  applies  to 
filings  made  by  all  registered  broker- 
dealers  and  broker-dealer  applicants. 
EFFECTIVE  DATE:  The  effective  date  for 
amendments  to  Form  BD  adopted  by  the 
Securities  and  Exchange  Commission  on 
July  12, 1996  and  pubUshed  on  July  18, 
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1996  (61  FR  37357)  remains  August  19, 
1996.  Effective  September  9,  1996,  the 
compliance  date  with  respect  to  these 
amendments  to  Form  BD  is  suspended. 
The  Commission  will  publish  in  the 
Federal  Register  a  document  notifying 
the  public  of  a  new  compliance  date. 
FOR  FURTHER  INFORMATION  COMTACT: 
Glenn  J.  Jessee,  Special  Counsel,  (202) 
942-0073,  Office  of  Chief  Counsel, 
Division  of  Market  Regulation, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  N.W..  Mail  Stop  5-10, 
Washington,  D.C.  20549. 
SUPPlfMBTTARY  INFORMATION:  On  July 
12, 1996,  the  Securities  and  Exchange 
Commission  ("Commission")  adopted 
amendments  to  Form  BD,'  the  uniform 
application  form  for  broker-dealer 
registration  under  the  Securities 
Exchange  Act  of  1934. ^  As  discussed  in 
the  Adopting  Release,  the  use  of  Form 
BD,  as  amended  on  July  12, 1996,  is 
intended  to  coincide  with  the 
implementation  of  the  redesigned 
Central  Registration  Depository 
("CRD"),  a  computer  system  operated  by 
the  National  Association  of  Securities 
Dealers,  Inc.  ("NASD")  that  maintains 
registration  information  regarding 
broker-dealers  and  their  registered 
persoiuiel.  Among  other  things,  the 
redesigned  CRD  system  will  allow 
broker-dealers  to  file  Form  BD 
electronically. 

The  implementation  of  the  redesigned 
CRD  is  being  accomplished  in  phases. 
On  May  20, 1996,  the  NASD  b^an  a 
two-month  test  of  the  system  with  the 
voluntary  participation  of  several  NASD 
member  firms  and  one  service  bureau. 
Following  completion  of  the  test,  it  was 
expected  that  on  July  29, 1996,  broker- 
dealers  participating  in  the  test  would 
begin  filing  all  of  their  registration  and 
licensing  information  electronically 
with  the  redesigned  CRD  on  a  pilot 
basis.  Then,  on  September  9, 1996,  it 
was  expected  that  the  NASD  would 
begin  Phase  I  of  the  implementation  of 
the  redesigned  CRD  system,  at  which 
time  registered  broker-dealers  and 
broker-dealer  applicants  would  be 
required  to  begin  using  Form  BD,  as 
amended  on  July  12, 1996.  The  test  of 
the  redesigned  CRD  system  that  began 
on  May  20,  however,  revealed  that 
additional  changes  are  needed  in  the 
software  that  will  be  used  by  broker- 
dealers  to  make  electronic  filings  and 
that  broker-dealers  need  more  time  to 
prepare  their  internal  operations  and 
infi^structure  to  support  electronic 
filing.  As  a  result,  the  NASD  has 


determined  to  delay  further 
implementation  of  the  redesigned  CRD 
system  until  early  in  1997. 

Because  of  this  delay,  the  Commission 
is  suspending  the  compliance  date  for 
Form  BD,  as  amended  on  July  12, 1996, 
for  all  registered  broker-dealers  ^nd 
broker-dealer  applicants.  Accordingly, 
broker-dealers  and  broker-dealer 
applicants  should  continue  to  use  Form 
BD,  as  revised  November  16,  1992.  At 
such  time  as  another  date  for  the  start 
of  Phase  I  is  determined,  the 
Commission  expects  that  it  will  set 
appropriate  compliance  dates  for  the 
amendments  to  Form  BD  and  publish  a 
document  in  the  Federal  Register 
notifying  the  public  of  such  compliance 
dates. 

Dated:  September  4, 1996. 

By  the  Commission. 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  96-22939  Filed  »-«-96;  8:45  am] 
BNJJNQ  CODE  8010-01-P 


1 17  CFR  240.15bl-1:  17  CFR  249.501. 

^Securities  Exchange  Act  Release  No.  37431  ()ul. 
12, 1906),  61  FR  37357  (Jul.  18,  1996)  ("Adopting 
Ri'liM.so"). 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  606  and  610 
[Doct(0tNa91N-O152] 
RIN  0910-AA06 

Current  Good  Manufacturing  Practices 
for  Blood  and  Blood  Components: 
Notification  of  Consignees  Receiving 
Blood  and  Blood  Compor>ents  at 
Increased  Risk  for  Transmitting  HIV 
Infection 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
biologies  regulations  to  require  that 
blood  establishments  (including  plasma 
establishments)  prepetre  and  follow 
written  procedures  for  appropriate 
action  when  it  is  determined  that  Whole 
Blood,  blood  components  (including 
recovered  plasma),  Source  Plasma  and 
Source  Leukocytes  at  increased  risk  for 
transmitting  human  immunodeficiency 
virus  (HIV)  infection  have  been 
collected.  This  final  rule  requires  that 
when  a  donor  who  previously  donated 
blood  is  tested  on  a  later  donation  in 
accordance  with  the  regulations,  and 
tests  repeatedly  reactive  for  antibody  to 
HIV,  the  blood  establishment  shall 
perform  more  specific  testing  using  a 
licensed  test,  if  available,  and  notify 
consignees  who  received  Whole  Blood, 


blood  components.  Source  Plasma  or 
Source  Leukocytes  fix>m  prior 
collections  so  that  appropriate  action  is 
taken.  Blood  establishments  and 
consignees  are  required  to  quarantine 
previously  collected  Whole  Blood.' 
blood  components.  Source  Plasma  and 
Source  Leukocytes  from  such  donors, 
and  if  appropriate,  notify  transfusion 
recipients. 

The  Health  Care  Financing 
Administration  (HCFA)  is  also  issuing  a 
final  rule,  published  elsewhere  in  this 
Federal  Register,  which  requires  all 
transfusion  services  subject  to  HCFA's 
conditions  of  Medicare  participation  for 
hospitals  to  notify  transfusion  recipients 
who  have  received  Whole  Blood  or 
blood  components  from  a  donor  whose 
subsequent  donation  test  results  are 
positive  for  antibody  to  HIV  (hereinafter 
referred  to  as  HCFA's  final  rule).  FDA  is 
requiring  transfusion  services  that  do 
not  participate  in  Medicare  and  are, 
therefore,  not  subject  to  HCFA's  final 
rule,  to  take  steps  to  notify  transfusion 
recipients. 

FDA  is  taking  this  action  to  help 
ensure  the  continued  safety  of  the  blood 
supply,  and  to  help  ensure  that 
information  is  provided  to  consignees  of 
Whole  Blood,  blood  components. 
Source  Plasma  and  Source  Leukocytes 
and  to  recipients  of  Whole  Blood  and 
blood  components  from  a  donor  whose 
subsequent  donation  tests  positive  for 
antibody  to  HIV. 

DATES:  This  regulation  is  effective 
November  8, 1996.  Written  comments 
on  the  information  colelction 
requirements  should  be  submitted  by 
February  7, 1997. 

ADDRESSES:  Submit  written  comments 
on  the  information  collection 
requirements  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  E>rug  Administration,  12420 
Parklavra  Dr..  rm.  1-23,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  Carayiannis,  Center  for  Biologies 
Evaluation  and  Research  (HFM-630), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  suite  200N,  Rockville, 
MD  20852-1448,  301-594-3074. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

FDA  has  implemented  an  extensive 
system  of  donor  screening  and  testing 
procedures  performed  by  blood 
establishments  before,  during,  and  after 
donation,  to  help  prevent  the 
transfusion  of  blood  products  that  are  at 
increased  risk  for  transmitting  HTV.  HIV 
is  the  virus  that  causes  acquired 
immune  deficiency  syndrome  (AIDS),  a 
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communicf  ble  disease  that  can  be 
transmitted  through  transfusion. 

As  a  resiih  of  the  screening  and 
testing  procedures,  the  risk  of 
transmitting  HIV  infection  through 
blood  tran^sion  is  very  low.  Despite 
the  best  practices  of  blood 
estabhshments,  however,  a  person  may 
donate  blo^d  early  in  infection,  during 
the  period  when  the  antibody  to  HIV  is 
not  detectable  by  a  screening  test,  but 
HIV  is  pre*nt  in  the  donor's  blood  (a 
so-called  "Window"  period).  If  the 
donor  atteiHpts  to  donate  blood  at  a  later 
date,  the  tefet  for  antibody  to  HIV  may, 
at  that  tim^.  be  repeatedly  readive. 
Therefore,  ^A  believes  such 
circumstanpes  require  clarification  of 
the  donor'^  status  through  testing  with 
a  more  specific  antibody  test  and 
procedures  to  "lookback"  at  prior 
collectionsi  Previously  collected  Whole 
Blood  and  ^lood  components  would  be 
at  increase^  risk  for  transmitting  HIV 
and  a  recipient  of  a  transfusion  of 
Whole  Blood  and  blood  components 
collected  during  the  "window"  period 
would  not  )uiow  that  he  or  she  may 
have  becoi^e  infected  with  HTV  through 
the  transfusion  unless  notified. 

In  the  FoderaJ  Register  of  June  30, 
1993  (58  FR  34962),  FDA  issued  a 
proposed  rule  to  require  appropriate 
action  when  it  is  later  determined  that 
blood  and  blood  components  might 
have  been  collected  during  the 
"window"  period.  FDA  has  reviewed 
comments  {submitted  on  the  proposed 
rule  and  islnow  issuing  this  final  riile 
to  require  facilities  involved  in  the 
collection., processing,  and 
administra^on  of  blood  to  quarantine 
Whole  Blobd,  blood  components. 
Source  Plasma  and  Source  Leukocytes 
which  werb  collected  from  a  donor  who 
tested  negative  at  the  time  of  previous 
donations  but  subsequently  tests 
repeatedly  reactive  for  antibody  to  HIV. 
The  final  rule  requires  blood 
establishments  to  inform  consignees 
(e.g..  hospital  transfusion  services  and 
manufactu^rs  of  plasma  derivatives)  of 
the  collection  and  distribution  of  such 
previously  donated  Whole  Blood,  blood 
components.  Source  Plasma  and  Source 
Leukocytes. 

In  the  F^eral  Register  of  June  30, 
1993  (58  Ftl  34977),  HCFA  also  issued 
a  proposea  rule  which  would  require 
certain  transfusion  services  to  notify 
recipients  of  transfusions  determined  to 
be  from  a  (Jonor  whose  subsequent 
donation  tfests  positive  for  antibody  to 
HIV  (hereiiiafter  referred  to  as  HCFA's 
proposed  lule).  The  final  rules  issued  by 
both  FDA  pnd  HCFA  require  transfusion 
services  td  f)erform  such  notifications. 

In  a  mei  lorandum  of  understanding 
(MOIJ).  n  lA  and  HCFA  agreed  to 


coordinate  the  inspections  of 
transfusion  services  in  medicare 
participating  hospitals  to  minimize 
duplication  of  effort  and  to  reduce  the 
burden  on  affected  facilities.  Blood 
establishments,  including  those  hospital 
transfusion  services  not  subject  to 
HCFA's  regulations  on  the  conditions  of 
Medicare  participation  for  hospitals, 
such  as  Indian  Health  Service  and 
Veteran's  Administration  Hospitals,  are 
subject  to  FDA's  final  rule.  Thus,  all 
transfusion  services  are  subject  to  the 
requirements  for  quarantine  and 
transfusion  recipient  notification  under 
either  the  FDA  or  HCFA  rule. 

n.  Highlights  of  the  Final  Rule 

Under  the  biologies  licensing  and 
quarantine  provisions  of  the  PubUc 
Health  Service  Act  (42  U.S.C.  262-264) 
and  the  drug,  deyice,  and  the  general 
administrative  provisions  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C.  351-353,  355-360.  and  371- 
374),  FDA  has  the  authority  to 
promulgate  regulations  designed  to 
protect  the  public  from  unsafe  or 
ineffective  biological  products  and  to 
issue  regulations  necessary  to  prevent 
the  transmission  of  communicable 
diseases  into  the  United  States  or  from 
one  State  to  another. 

Under  these  statutory  authorities, 
FDA  ciurently  requires  that  each 
donation  be  tested  and  found  negative 
for  antibody  to  HIV  under  §  610.45  (21 
CFR  610.45).  Existing  regulations 
already  restrict  the  use,  for  transfusion 
or  further  manufactxu*,  of  a  donation 
testing  repeatedly  reactive  for  antibody 
to  HIV.  Even  though  current  licensed 
screening  tests  for  antibody  to  HTV  are 
very  sensitive,  testing  may  not  identify 
all  units  capable  of  transmitting  HIV 
infection.  For  this  reason,  many  blood 
establishments  have  instituted  special 
procedures  when  blood  or  plasma  has 
been  collected  from  a  donor  testing 
positive  for  antibody  to  HTV  at  a  later 
date.  These  procedures,  commonly 
referred  to  as  "lookback"  procediues, 
involve  determining  the  suitability  of 
prior  collections  of  Whole  Blood,  blood 
components.  Source  Plasma  and  Source 
Leukocytes  from  such  a  donor.  These 
existing  procedures  may  also  involve 
notifying  consignees  that  have  received 
prior  collections  from  the  donor  so 
consignees  can  quarantine  such 
products  and.  as  appropriate,  take  steps 
to  notify  the  transfiision  recipients  of 
such  Whole  Blood  and  blood 
components. 

Wnile  many  blood  establishments 
have  voluntarily  developed  written 
"lookback"  procedures,  these  existing 
procedures  vary  significantly  among 
blood  establishments.  As  proposed  in 


the  Federal  Register  of  June  30. 1993, 
FDA  is  amending  the  biologies 
regulations  to  require  blood 
establishments  to  prepare  and  follow 
written  standard  operating  procedures 
(SOP's),  defining  steps  to  be  taken  when 
"lookback"  circumstances  arise. 

T^e  final  rule  requires  blood 
establishments  to  perform  more  specific 
testing  of  the  donor's  blood  using  a 
licensed  test,  and  to  notify  consignees 
who  received  Whole  Blood,  blood 
components.  Source  Plasma  and  Source 
Leukocytes  from  prior  collections  so 
that  appropriate  action  is  taken.  Blood 
establishments  and  consignees  shall 
quarantine,  as  described  later  in  this 
document,  previously  collected  Whole 
Blood,  blood  components,  Source 
Plasma  and  Source  Leukocytes  from 
such  donors  until  the  donor's  status  is 
clarified  through  further  testing.  FDA  is 
requiring  that  other  informative  test 
results,  if  available,  be  considered  when 
determining  the  status  of  the  donor  and 
the  suitability  of  prior  collections. 

Upon  completion  of  more  specific 
testing,  the  final  rule  also  requires 
hospital  transfusion  services  that  do  not 
participate  in  Medicare  and  are, 
therefore,  not  subject  to  HCFA's  final 
rule,  to  take  steps  to  notify  transfusion 
recipients,  as  appropriate.  Such 
transfusion  recipients  shall  receive 
notification  for  the  purpose  of  testing  for 
evidence  of  HTV  infection,  early 
treatment,  if  indicated,  and  counseling 
to  take  appropriate  precautions  to 
prevent  the  further  spread  of  the  virus 
such  as  to  sexual  partners. 

m.  HCFA's  Companion  Rale 

Under  HCFA's  proposed  rule, 
transfusion  services  operated  by 
hospitals  participating  in  Medicare  and 
inspected  by  HCFA  that  receive 
notification  of  previously  collected 
Whole  Blood  and  blood  components  at 
increased  risk  for  transmitting  HIV, 
would  be  required  to  quarantine  such 
prior  collections  and  notify  the 
transfusion  recipient's  attending 
physician,  the  transfusion  recipient,  or 
other  authorized  person,  as  appropriate. 
HCFA's  final  rule  requires  the  hospital 
transfusion  service  to  have  a  written 
agreement  with  each  blood  supplier 
documenting  these  procedures. 

As  referenced  in  section  I.  of  this 
document,  FDA  and  HCFA  coordinate 
the  inspections  of  transfusion  services 
in  medicare  participating  hospitals  to 
minimize  duplication  of  effort  and  to 
reduce  the  burden  on  affected  facilities. 
In  the  MOU,  it  was  estimated  that  HCFA 
would.be  responsible  for  inspecting  and 
surveying  approximately  3,000 
transfusion  services.  FDA  continues  to 
conduct  the  inspections  of 
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establishments  were  activities  include 
more  than  the  performance  of 
compatibility  testing.  (See  49  FR  34448, 
August  31. 1984,  and  21  CFR  607.65.) 

IV.  Other  Sources  of  Information 

As  FDA  recognized  in  the  preamble  to 
the  prop>osed  rule,  blood  establishments 
may  receive  information  from  other 
sources  which  indicate  that  a  donor  may 
be  infected  with  HIV.  FDA  encourages 
blood  establishments  to  initiate 
"lookback"  procedures  whenever  they 
have  information  that  a  donor  has 
become  infected  with  HIV.  FDA 
recognizes  the  existence  of  diagnostic 
modalities  for  HIV  infection,  other  than 
antibody  testing,  such  as  virus  culture 
or  direct  viral  assays.  FDA  encourages 
blood  establishments  to  consider  such 
test  results,  when  available  and  reliable, 
and  to  voluntarily  initiate  the 
"lookback"  process  as  described  in  this 
Gnal  rule.  Additionally,  the  fmal  rule 
requires  that  such  results  be  considered 
prior  to  release  of  units  quarantined  in 
a  "lookback"  procedure. 

In  particular,  FDA  recommends  that 
blood  establishments  voluntarily  initiate 
"lookback"  procedures  based  on  HIV 
antigen  testing,  as  indicated  in  the 
August  8, 1995,  Memorandum  to  All 
Registered  Blood  Establishments, 
Regarding  Recommendations  for  Donor 
Screening  with  a  Licensed  Test  for  HIV- 
1  Antigen.  In  the  August  8, 1995, 
memorandum  FDA  provided 
recommendations  for  the 
implementation  of  donor  screening  tests 
for  HIV  type  1  (HIV-1)  antigen(s)  within 
3  months  of  the  commercial  availability 
of  the  first  test  for  HIV-1  antigen(s).  The 
August  8, 1995,  memorandum  stated 
that  the  average  infectious  "window" 
period,  when  HTV  antibody  is  not 
detectable  by  the  screening  test,  is 
estimated  to  be  approximately  22  to  25 
days  for  screening  with  combination 
assays  for  antibodies  to  HIV-1  and  HIV- 
2.  The  memorandum  further  stated  that 
HTV  antigen  screening  could  reduce  the 
"window"  period  by  an  estimated  6 
days  and  could  be  expected  to  prevent 
up  to  25  percent  of  the  current 
"window"  period  donations  or  about  5 
to  10  cases  of  transfusion  associated  HIV 
per  year.  Because  HIV-1  antigen 
screening  will  reduce  but  not  eliminate 
the  residual  risk  for  HIV-1  from 
transfusion,  FDA  regards  such  screening 
as  an  interim  measure  pending  the 
availability  of  improved  technology  for 
this  purpose.  FDA  encourages 
continued  development  of  new  methods 
no  further  reduce  the  risk  of  HIV 
transuiission  due  to  "window"  period 
donations. 


V.  Responses  to  Letters  of  Ckmunent 

FDA  provided  interested  individuals 
60  days  to  submit  written  comments  on 
the  proposed  rule.  FDA  received  a  total 
of  25  letters  of  comment,  which 
included  10  ftt>m  blood  collection 
facilities  or  blood  banks,  8  from 
pathologists  or  pathology  associations,  6 
from  blood  banking  associations,  and  1 
from  a  parent  of  children  with 
hemophilia. 

Twenty-one  comments  agreed  with 
the  concept  of  "lookback".  There  were 
differences  of  opinion  as  to  how  the 
"lookback"  process  should  be 
conducted  and  concerns  regarding 
liability  of  various  individuals  involved 
in  the  process.  Three  comments 
indicated  support  for  the  strengthening 
of  the  "lookback"  requirements,  while 
eight  comments  suggested  that  the 
proposed  rule's  cost  to  industry  would 
pose  a  significant  burden  with  httle 
benefit  to  public  health. 

After  review  and  consideration  of  all 
comments,  FDA  continues  to  believe 
that  the  new  requirements  for  the 
handling  of  prior  collections  of  Whole 
Blood,  blood  components.  Source 
Plasma  and  Source  Leukocytes  later 
found  to  be  at  increased  risk  for 
transmitting  HIV  infiection  are  important 
public  health  measures.  Below,  FDA 
provides  responses  to  the  comments 
received. 

A.  General  Comments 

1.  Terminology  Used  by  FDA  and  HCFA 

Two  comments  expressed  some 
confusion  over  specific  terminology  and 
the  differences  in  terminology  used  by 
FDA  and  HCFA.  One  comment 
suggested  the  use  of  "transfusion 
service"  instead  of  "consignee."  One 
comment  suggested  the  use  of  a  more 
specific  term  for  "recipient." 

FDA's  use  of  the  term  consignee 
includes  any  facility  to  which  the 
Whole  Blood,  blood  components, 
Source  Plasma  and  Source  Leukocytes 
have  been  shipped  (e.g.,  a  transfusion 
service,  a  manufacturer  of  blood 
products,  or  another  blood  banking 
establishment).  As  written,  when  the 
rule  uses  the  term  consignee,  it  refers  to 
more  than  a  transfusion  service.  The 
FDA  and  HCFA  rules  refer  to 
"transfusion  services"  when  the  rules 
are  specific  to  transfusion  services.  To 
interchange  these  terms  would  cause 
more  confusion  and  would  not  achieve 
the  goals  sought. 

As  suggested  by  one  comment,  FDA 
has  amended  the  rule  to  use  the  terms 
transfusion  recipient  or  transfused 
patient  in  a  number  of  places  to  make 
it  clear  that  FDA  is  referring  to  the 
recipient  of  the  tran.sfusion.  Where  the 


term  "recipient"  is  used  alone,  FDA 
believes  that  the  context  makes  it  clear 
that  the  term  refers  to  patients  and  not 
to  consignees. 

FDA  believes  that  the  terminology 
used  in  the  rules  is  appropriate  and 
understood  by  the  entities  subject  to 
FDA  regulation.  FDA  also  believes  that 
the  terminology  used  by  HCFA  is 
understood  by  the  entities  regulated  by 
HCFA. 

2.  Blood  Donor  Locator  Service 

Three  comments  stated  an  interest  in 
using  the  Blood  Donor  Locator  Service 
(BDLS)  as  a  part  of  the  "lookback" 
process.  One  request  was  to  expand  this 
service  to  locate  recipients  also. 

The  BDLS  final  rule  which  was 
published  in  the  Federal  Register  of 
December  24, 1991  (56  FR  66561), 
addressed  similar  comments  calling  for 
the  expanded  use  of  the  service.  The 
statutory  authority  to  conduct  the  BDLS, 
as  defined  by  section  8008  of  the 
Technical  and  Miscellaneous  Revenue 
Act  of  1988  (Pub.  L.  100-647),  only 
authorizes  the  Social  Security 
Administration  to  provide  address 
information  for  blood  donors  whose  test 
results  for  antibody  to  HIV  show  that 
they  are,  or  may  be,  infected  with  HIV. 
The  legislation  authorizing  the  BDLS 
does  not  extend  to  transfusion 
recipients  or  to  any  other  individual. 
Participation  in  the  BDLS  by  State 
agencies  and  blood  donation  facilities  is 
voluntary,  but  participants  must  agree  to 
comply  with  the  provisions  of  the 
statute  and  the  regulations  as  defined  in 
the  BDLS  final  rule. 

3.  Organization  of  Information  in  the 
Final  Rule 

One  comment  suggested  that  the 
organization  of  information  in  the 
regulations  was  confusing,  and  asked  for 
clarification  of  the  intent  of  the 
regulations. 

The  rule  is  divided  into  subsections 
that  provide  s]>ecific  direction  on  each 
aspect  of  the  "lookback"  process.  Each 
subsection  of  the  rule  must  be  reviewed 
for  a  complete  understanding  of  all 
aspects  of  this  important  information.  . 
The  following  description  serves  as  a 
brief  overview  of  the  regulations. 
Section  606.100  (21  CFR  606.100)  states 
the  requirements  for  SOP's,  and 
§606.160  (21  CFR  606.160)  states  the 
requirements  for  recordkeeping.  Section 
610.45(d)  identifies  the  circumstances 
under  which  the  "lookback"  process 
shall  be  initiated.  Section  610.46(a)  (21 
CFR  610.46(a))  states  the  requirements 
for  the  initial  steps  of  the  "lookback" 
process.  Section  ei0.46(a)(l)  establishes 
the  circumstances  for  quarantine  and 
requires  notification  of  con.signet-'s  to 
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quarantine  such  products.  Section 
610.46(a)l2)  discusses  quarantine  of 
products  held  by  consignees. 

Section  610.46(b)  specifies  the  time 
limit  for  qompletion  of  the  licensed, 
more  spe<)ific  test  and  the  notiflcation  of 
the  consignee  of  those  test  results. 
Section  6To.46(c)  addresses  products 
that  are  exempt  from  quarantine  and 
§  610.46(d)  discusses  requirements  for 
release  from  quarantine.  Section 
610.46(e)  makes  clear  that  these  actions 
are  not  considered  to  be  product  recalls. 
Section  6t0.47(a)  (21  CFR  610.47(a)) 
covers  th(^  transfusion  services  not 
subject  to|HCFA's  regulations.  Section 
610.47(b)  contains  requirements  for 
notification  of  recipients  and  §  610.47(c) 
addresseslthe  notification  of  a  legal 
representative  or  relative  acting  on 
behalf  of  Aie  recipient. 

B.  Comments  on  §606.100 

Four  copments  requested  more 
specific  direction  regarding  the  content 
ofSOP^s.  ] 

It  is  mtention  of  FDA  to  allow 
appropriate  flexibility  to  blood 
establishi^ents  in  the  development  of 
their  procedures.  For  example,  as 
mentioned  in  one  comment,  a  blood 
establishment  could  identify  by  title  or 
name  the  Individuals  authorized  to 
provide  a^d  receive  consignee 
notification  in  the  "lookback"  process. 
FDA  further  discusses  the  content  of 
SOP's  in  the  responses  to  comments  on 
specific  si^bsections  of  the  rule. 

C.  Comments  on  §  610.45(d) 

i 
1.  Use  of  iiformation  from  Other 
Sources  tp  Initiate  "Lookback"  Process 

One  coitiment  stated  that  there  will  be 
additional  circumstances  when  a  blood 
establishi^ent  can  reliably  and 
consistently  receive  information  that 
should  result  in  the  initiation  of  a 
"lookback"  process.  The  sources  of  this 
informati<in  may  include  the  U.S. 
military,  liealth  departments  or 
physicians  of  former  donors  now  found 
to  be  HlVjinfected  or  diagnosed  as 
having  AIDS. 

FDA  agfees  that  there  will  be 
circumstances  when  the  initiation  of 
"lookbacU"  may  be  based  on  reliable 
information  provided  by  the  U.S. 
military,  liealth  departments,  and  other 
sources  aod  recommends  appropriate 
action  in  those  instances.  However,  a 
blood  establishment  generally  has  no 
control  o\  er  whether  they  will  be 
appropria  [ely  contacted  by  these  outside 
sources.  In  addition,  the  laws  and 
procedures  governing  such  notifications 
will  vary  rom  State  to  State.  Therefore, 
FDA's  finjl  rule  does  not  contain 
specific  a  Iditional  circumstances  under 


which  "lookback"  is  required  because 
the  ability  for  each  establishment  to 
meet  the  requirements  will  vary  so 
widely,  based  upon  varying  State  laws, 
local  practices,  and  confidentiality 
issues.. 

2.  Initiation  of  "Lookback"  Process 
Based  on  Repeatedly  Reactive  Screening 
Results 

Three  comments  objected  to  the 
initiation  of  the  "lookback"  process 
based  on  the  repeatedly  reactive 
antibody  screening  test  results  before 
the  completion  of  the  licensed,  more 
specific  test.  One  comment  stated  that 
any  "lookback"  action,  beyond  the 
quarantine  of  product,  based  on  the 
antibody  screening  test  results  would  be 
inappropriate  because  those  tests  have  a 
high  rate  of  felse  positive  results  and 
were  not  intended  to  be  diagnostic 
without  further  confirmatory  testing. 

One  comment  stated  that  there  is  a 
very  high  cost  associated  with 
preventing  the  transfusion  of  very  few 
infectious  units  based  on:  (1)  The 
estimate  that  of  all  donations  made  each 
year,  most  blood  and  blood  components 
will  be  transfused  before  a  donor  is 
permitted  to  donate  again  56  days  later; 

(2)  the  estimate  that  only  one  half  of 
donors  will  return  to  donate  again;  and 

(3)  the  very  low  number  of  units 
expected  to  be  infectious  despite  proper 
testing. 

One  comment  in  support  of  the  rule 
stated  that  the  rule  did  not  place  undue 
hardship  on  the  blood  banking  industry. 
One  conunent  objected  to  the  more 
stringent  requirements  for  notification 
due  to  the  ciurent  biuden  of  escalating 
demands  and  diminishing  resources, 
including  increased  workload  due  to 
more  complicated  patient  illnesses, 
vacant  technical  positions  that  cannot 
be  filled  due  to  the  declining  niunbers 
of  skilled,  qualified  medical 
technologists,  and  hospital  costs  rising 
faster  than  revenues.  One  comment 
stated  concern  that  patient  needs  would 
not  be  met  because  the  increased 
regulation  would  force  hospital  based 
donor  centers  to  close  as  a  result  of 
economic  pressures. 

One  comment  cited  a  threefold 
increase  in  the  rate  of  repeatedly 
reactive  screening  tests  for  antibody  to 
HIV  with  none  of  those  confirmed  by 
Western  Blot  in  the  past  year,  which 
would  result  in  much  higher  expected 
total  annualized  costs  than  projected  by 
FDA.  Two  comments  stated  that  the 
actual  costs  would  be  twice  that 
estimated  by  FDA.  Three  comments 
stated  that  the  goals  of  the  proposed  rule 
are  laudable  but  also  estimated  that 
most  HIV  infections  are  spread  through 
other  modes  of  transmission  and. 


therefore,  our  limited  health  care  dollars 
are  better  spent  in  other  ways. 

FDA  is  charged  with  the 
responsibility  of  protecting  the  public 
from  unsafe  biological  products  and  has 
the  authority  to  promulgate  regulations 
to  accomplish  its  public  health  mission. 
Comments  on  the  proposed  rule 
indicate  that  SOP's  for  the  "lookback" 
process  are  already  in  place  in  a  large 
percentage  of  blood  establishments. 
Based  on  comments  received,  FDA 
believes  that  the  modification  of 
existing  SOP's  to  meet  the  requirements 
of  this  rule  would  not  impose  an 
unreasonable  burden  or  expense  to  the 
large  number  of  establishments  with  an 
existing  system  for  handling  "lookback" 
circumstances. 

FDA  believes  the  prevention  of  a 
small  number  of  transmissions  of  HIV 
per  year  that  will  result  from  the 
initiation  of  the  "lookback"  process 
based  on  the  repeatedly  reactive 
antibody  screening  test  results  or  other 
informative  test  results  is  a  clear  benefit. 
FDA  believes  that  steps  must  be  taken' 
to  avoid  transfusion  of  potentially 
unsuitable  Whole  Blood  and  blood 
components  while  waiting  for  the 
completion  of  further  testing,  especially 
since  the  time  limit  for  such  testing  has 
been  extended  to  30  days,  as  described 
later  in  this  dociunent.  FDA  recognizes 
that  the  requirement  for  the  initiation  of 
this  process  at  the  time  of  the  repeatedly 
reactive  HIV  antibody  test  will  result  in 
some  additional  costs  to  blood 
establishments  that  currently  do  not 
begin  the  process  at  this  point. 
However,  FDA  believes  these  steps  are 
warranted  to  increase  the  safety  of  the 
nation's  blood  supply. 

D.  Comments  on  §  610.46(a) 

1.  Notification  of  Consignees 

One  comment  stated  concern 
regarding  the  notification  of  consignees 
of  the  results  of  the  licensed,  more 
specific  test  and  the  potential  for 
confusion  if  the  product  in  question  had 
already  been  returned  to  the  blood 
donor  center. 

The  final  rule  requires  that  blood 
establishments  notify  consignees  to 
quarantine  Whole  Blood,  blood 
components.  Source  Plasma  and  Source 
Leukocytes  that  are  at  increased  risk  for 
transmitting  HIV  infection.  Upon 
notification  by  the  blood  establishment, 
the  consignee  is  to  promptly,  within  72 
hours,  quarantine  the  affected  products 
until  notified  of  the  negative  results  of 
a  licensed,  more  specific  test.  Return  of 
such  products  to  the  blood 
establishment  is  not  a  requirement  of 
this  rule,  and,  therefore,  should  not 
create  confusion.  However,  if  the 
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consignee  does  return  the  blood  or 
blood  components  to  the  blood 
establishment,  no  further  consignee 
notitication  would  be  required.  FDA  has 
amended  the  ftnal  rule  to  clarify  the 
requirement  to  promptly  notify 
consignees,  within  72  hours,  for  the 
purpose  of  identifying  those  products 
that  remain  in  inventory  and  require 
quarantine. 

2.  Products  for  Further  Manufacture 

One  comment  concerned 
§  610.46(a)(2),  which  requires  that 
unpooled  products  held  by  the 
consignee  shall  be  quarantined.  The 
comment  stated  that  while  it  appears 
that  the  proposed  rule  is  structiu«d  to 
exclude  large  pools  of  plasma  from 
some  requirements,  the  rule  might  be 
interpreted  to  have  a  different  result 
when  the  collecting  facility  and  the 
manufacturing  facility  hold  the  same 
license.  The  comment  stated  further  that 
in  this  situation,  both  large  and  small 
pools  would  be  quarantined  since  the 
products  were  not  shipped  to  a 
consignee  to  be  pooled. 

The  comment  also  asked  that  small 
pools  of  plasma  intended  for  further 
manufacture  into  noninjectable 
products  also  be  exempt  from 
quarantine  because  they  are  sometimes 
pooled  at  the  collection  facility  and  may 
include  plasma  considered  to  be  in 
short  supply.  The  comment  stated  that 
small  pools  of  plasma  intended  for  the 
manufacture  of  noninjectable  products 
should  be  exempt  from  quarantine 
because  they  are  sufficiently  safe  as 
noninjectable  products. 

A  collection  facility  would  be 
required  to  quarantine  all  in-house  or 
"on-site"  Whole  Blood,  blood 
components.  Source  Plasma  and  Source 
Leukocytes.  A  manufacturing  facility 
that  shares  an  establishment  license 
with  the  collecting  facility  is  not 
required  to  quarantine  pooled  products. 
To  avoid  a  shortage  of  injectable  and 
noninjectable  products  the  final  rule 
exempts  from  quarantine  pooled  Source 
Plasma  and  Source  Leukocytes  intended 
for  further  manufacture  into  injectable 
and  noninjectable  products,  as 
described  in  §  610.46(c).  FDA  believes 
this  requirement  will  better  identify 
those  affected  products  to  be  quarantine 
while  ensuring  the  availability  of  blood 
products  for  further  manufacture. 

Additionally,  FDA  agrees  that  pools 
intended  for  further  manufacture  into 
noninjectable  products  are  sufficiently 
safe  due  to  their  intended  use  as 
noninjectable  products  and  are, 
therefore,  exempt  from  quarantine.  The 
rule  has  been  amended  to  clarify  that 
Pooled  Source  Plasma  and  Pooled 
Source  Leukocytes  are  exempt  from 


quarantine.  Appropriate  safeguards 
must  be  used  to  prevent  such  products 
intended  for  further  manufacture  into 
non-injectable  products  from  being  used 
for  further  manufacture  into  injectable 
products. 

E.  Comments  on  §  610.46(b) 

1.  Two  Week  Limit  for  Completion  of 
Licensed,  More  Specific  Test 

One  comment  supported  proposed 
§  610.46(b)  which  requires  the  2-week 
timeiimit  for  completion  of  the 
licensed,  more  specific  test  and 
consignee  notification,  while  twenty- 
three  comments  expressed  disagreement 
with  the  time  limit.  The  2-week  time 
limit  was  cited  as  too  short  due  to 
shipping  of  samples,  batching  of 
laboratory  work,  the  additional  number 
of  tests  run  when  tbe  sample  is  not 
negative,  dependence  upon  reference 
laboratories  for  this  work,  and 
unforeseen  circumstances  that  are 
beyond  the  control  of  the  blood 
establishment.  The  suggestions  for  a 
more  appropriate  timefirame  ranged 
from  3  weeks  to  8  weeks  to  "as  soon  as 
possible". 

After  consideration  of  the  additional 
information  provided  in  the  comment 
letters,  FDA  believes  that  it  is 
appropriate  and  reasonable  to  change 
the  time  limit  for  completion  of  the 
licensed,  more  specific  test  and 
consignee  notification  of  the  test  results. 
FDA  is  amending  §  610.46(b)  by 
allowing  a  maximum  of  30  calendar 
days  for  completion  of  the  licensed, 
more  specific  test  for  antibody  to  HIV 
and  consignee  notification  of  the  test 
results. 

FDA's  concern  for  the  prompt   . 
notificatfon  of  the  transfusion  recipient, 
without  undue  burden  to  industry, 
dictates  that  the  time  limit  for 
completion  of  testing  not  exceed  30 
days.  FDA's  extension  of  the  time  limit 
for  the  completion  of  these  steps  is 
intended  to  give  blood  establishments  a 
reasonable  time  period  to  comply  with 
the  regulation.  FDA  expects  that  blood 
establishments  will  initiate  and 
complete  such  testing  expeditiously,  but 
take  no  longer  than  30  calendar  days. 

The  written  SOP's  of  the 
establishment  required  under 
§  606.100(b)(19)  should  be  adequate  to 
ensure  that  the  required  testing  and 
consignee  notification  is  routinely 
completed  within  30  days.  In  rare 
circumstances,  such  as  when  there  are 
testing  problems,  testing  and 
notification  may  take  longer  than  30 
days.  In  such  cases  the  establishment 
should  document  in  its  records  the 
reason  for  the  failure  to  meet  the 
requirement.  If  the  establishment 


frequently  fails  to  meet  the  required 
time  limits,  the  establishment  should 
review  its  procedures  to  determine  how 
testing  and  consignee  notification  can 
be  expedited. 

2.  Positive  Test  for  Antibody  to  HIV-2 

Two  comments  on  §  610.46(b) 
requested  clarification  on  further  testing 
and  notification  of  consignee  and 
recipients  when  donors  subsequently 
test  positive  for  antibody  to  HIV-2. 

In  the  Memorandum  to  All  Registered 
Blood  Establishments,  Revised 
Recommendations  for  the  Prevention  of 
HIV  Transmission  by  Blood  and  Blood 
Products,  dated  April  23, 1992,  FDA 
provided  guidance  recommending  that 
all  blood  establishments  collecting 
Whole  Blood,  blood  components. 
Source  Plasma,  or  Source  Leukocytes 
implement  a  licensed  test  for  detection 
of  antibody  to  HIV-2  by  June  1, 1992. 
FDA  modified  existing 
recommendations  for  prevention  of  HIV 
transmission  by  blood  and  blood 
products  to  include  HIV-2  testing  at  that 
time.  The  revised  recommendations  for 
donor  testing,  deferral,  and  reentry  are 
found  in  section  II.  and  the 
recommendations  on  "lookback"  are 
found  in  section  IV.  of  the  April  23, 
1992,  memorandum. 

This  final  rule  is  similar  to  the  FDA 
guidance  on  supplemental  tests 
recommended  in  the  April  23.  1992, 
Memorandum.  FDA  has  amended 
§  610.46(b)  of  the  final  rule  to  clarify 
requirements  for  HIV-2  testing. 
Currently,  there  is  no  "licensed,  more 
specific"  test  for  antibody  to  HIV-2. 
Thus,  the  final  rule  requires  the 
following: 

(1).  When  a  donor's  screening  test  for 
antibody  to  HFV  is  repeatedly  reactive, 
a  licensed,  more  specific  test  for 
antibody  to  HIV  shall  be  performed. 

(2)  when  the  repeatedly  reactive 
screening  test  is  performed  using  a 
single  virus  test  for  antibody  to  HIV-2 
or  combination  test  for  antibody  to  HIV- 
1 /HIV-2,  a  second  screening  test  for 
HIV-2,  which  is  different  bom  the 
original  HIV-2  test,  must  also  be 
performed.  This  second,  different 
enzyme  immuno-assay  (ElA)  test  must 
be  a  licensed  test  and  can  be  either  a 
single  virus  test  or  a  combination  test. 

Whole  Blood,  blood  components. 
Source  Plasma  and  Source  Leukocytes 
from  prior  collections  may  be  released 
from  quarantine  only  if  the  donor  is 
tested  for  antibody  to  HFV-l  by  a 
licensed,  more  specific  test  and  the 
result  is  negative;  and  if  the  screening 
test  is  repeated  using  a  different  EIA  test 
for  antibody  to  HrV-2,  either  single 
virus  or  combination  test,  and  the  result 
is  negative,  absent  other  Informative  test 


l4d 
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results.  Release  from  quarantine  is  not 
permitted  upder  any  other  test  results. 
Transfusion  recipient  notification  is 
required  when  tlie  licensed,  more 
specific  test  for  HIV-1  is  positive  or 
when  the  sqcond,  diflierent  EIA  test  for 
antibody  to  lHIV-2  is  repeatedly 
reactive.      | 

Whole  B16od,  blood  components. 
Source  Plasma  and  Source  Leukocytes 
are  exempt  m)m  quarantine  if  the 
collection  occurred  more  than  12 
months  pric^  to  the  donor's  most  recent 
negative  serening  test(s).  If  the  most 
recent  negative  screening  test  for 
antibody  to  HiV  was  performed  prior  to 
the  implementation  of  HIV-2  testing  in 
June  of  199^,  then  the  negative 
screening  test  for  HFV-l  is  sufficient  to 
establish  the  12-month  time  period. 

This  final  rule  supersedes  the  existing 
recommendf  tions  for  "lookback" 
procedures  in  section  FV.  of  the  April 
23, 1992.  Memorandum,  Exclusion/ 
Retrieval  of  Potentially  Contaminated 
Units  From  |*rior  Collections  and 
Notification  jof  Consignees. 

F.  Comment  on  §  610.46  (c)  and  id) 

1.  Release  Faom  Quarantine  and 
Western  Blot  Indeterminate  Results 

Two  comments  indicated  confusion 
regarding  th«  disposition  of  components 
collected  both  greater  than  and  less  than 
the  12-montb  period  prior  to  the  most 
recent  nonreective  test  result. 
Additionally,  two  comments  on  the 
subject  of  Western  blot  indeterminate 
results  asked  for  clarification  and  for 
exemption  from  the  "lookback"  process 
due  to  what  the  commentor  believes  is 
the  unlikely  bccurrence  that  a  unit  with 
an  indetermihate  Western  blot  test 
result  would  be  infectious. 

FDA  is  requiring  prompt  quarantine 
for  Whole  bipod,  blood  components. 
Source  Plasiia  and  Source  Leukocytes 
collected  from  a  donor  at  increased  risk 
for  transmitting  HIV  infection. 
Quarantine  \k  required  for  units  from 
such  a  donor  collected  within  the  Syears 
prior  to  the  repeatedly  reactive  test  for 
antibody  to  HiV,  if  intended  for 
transfusion,  «r  collected  within  6 
months  prion  to  the  repeatedly  reactive 
test  result,  if  intended  for  further 
manufacture.!  Section  610.46(c) 


describes  the 
Blood,  blood 


situation  in  which  Whole 
components.  Source 


Plasma  and  5  ource  Leukocytes  are 
exempt  from  quarantine  because  there  is 
serological  evidence  that  the  donation(s) 
was  not  madd  during  the  "window" 
period. 

In  the  prea  nble  to  the  proposed  rule, 
FDA  stated  tliat,  based  on  experience, 
current  estimates  predict  with 
approximate  y  9.5  percent  confidence 


that  in  all  cases  of  HIV  infection,  the. 
person  will  test  positive  for  antibody  to 
HIV  by  a  licensed  test  within  6  months 
from  the  date  of  infection.  As  stated  in 
the  preamble  to  the  proposed  rule,  to 
provide  an  additional  margin  of  safety, 
FDA  has  extended  the  period  for 
quarantine  to  12  months,  to  more 
closely  approximate  a  99  percent 
confidence  interval.  Accordingly,  FDA's 
requirement  to  quarantine  all  Whole 
Blood,  blood  components.  Source 
Plasma  and  Source  Leukocytes  collected 
within  12  months  prior  to  the  most 
recent  negative  screening  test  provides 
an  added  margin  of  safety  during  the 
months  when  an  infected  donor  may  not 
yet  test  positive  for  antibody  to  HIV.  All 
donations  made  before  this  12-month 
period  would  be  outside  the  "window" 
period  and  would  be  exempt  horn 
quarantine. 

The  final  rule  is  amended  to  clarify 
the  requirements  when  other 
informative  test  results  are  available. 
Section  610.46(d)  of  the  final  rule  states 
that  a  product  may  be  released  fit)m 
quarantine  if  the  donor's  blood  is  tested 
for  antibody  to  HIV  by  a  licensed,  more 
specific  test  and  the  test  result  is 
negative,  absent  other  informative  test 
results.  FDA  believes  that  release  from 
quarantine  is  possible  only  if  the  more 
specific  test  is  negative  and  there  are  no 
other  informative  test  results  that  show 
evidence  of  HIV  infection.  This 
regulation  does  not  allow  the  release 
from  quarantine  following  and 
indeterminate  Western  blot  test  result. 

Blood  establishments  may  voluntarily 
perform  other  FDA  approved 
informative  tests  for  HIV  and  must 
consider  those  test  results  when 
determining  the  status  of  the  donor  and 
the  suitability  of  prior  collections.  For 
example,  FDA  has  recently 
recommended  donor  screening  for  HIV- 
1  antigen(s)  using  approved  tests. 
Testing  for  HIV-1  antigen(s)  using 
seroconversion  samples  has  shown  that 
donors  with  recent  HIV  infection  test 
repeatedly  reactive  for  antibody  to  HTV, 
yet  test  as  negative  or  indeterminate  by 
a  more  specific  antibody  test  but 
positive  for  HIV-1  antigen(s).  Prior 
collections  from  such  a  donor  would  not 
be  exempt  from  quarantine  unless 
collected  more  than  12  months  prior  to 
the  donor's  most  recent  negative 
screening  test  for  HIV  antibody. 

Disposition  of  prior  collections  at 
increased  risk  for  transmitting  HIV 
infection  should  follow  the 
establishment's  SOP  for  appropriate 
disposal  of  blood  products  that  are 
unsuitable  for  transfusion,  in 
accordance  with  §  606.40.  The 
Memorandum  to  All  Registered  Blood 
E.stablishments  from  the  Director,  Center 


for  Biologies  Evaluation  and  Research, 
Control  of  Unsuitable  Blood  and  Blood 
Components,  dated  April  6, 1988, 
provides  additional  guidance  for 
quarantine  and  disposition  of  products 
unsuitable  for  transfusion. 

In  situations  where  an  establishment 
fails  to  comply  within  the  30-day  limit 
for  completion  of  further  testing,  and 
subsequently  the  test  resuh  is  negative, 
the  Whole  Blood,  blood  components, 
Source  Plasma  and  Source  Leukocytes 
may  be  released  from  quarantine  and 
consignees  must  be  notified  promptly 
upon  availability  of  the  test  results. 
Destruction  of  quarantined  units  is  not 
required  merely  because  further  testing 
was  completed  after  the  30-day 
deadline.  No  release  of  quarantined 
Whole  Blood,  blood  components, 
Source  Plasma  and  Source  Leukocytes  is 
permitted  before  the  results  of  the 
further  testing  are  available. 

2.  Use  of  Test  Results  Prom  Other 
Laboratories 

Two  comments  asked  that  blood 
establishments  be  allowed  to  use  the 
laboratory  test  results  from  other 
laboratories  as  evidence  of  the  most 
recent  negative  screening  test  for 
antibody  to  HIV,  thus  allowing  the 
quarantine  and  notification  to  be  limited 
to  units  collected  within  12  months 
prior  to  that  negative  result.  One 
comment  stated  that  evidence  of  such 
negative  screening  results  could  be 
provided  by  independent  clinical 
laboratories.  State  health  departments, 
military  laboratories,  other  blood  banks, 
etc. 

FDA  agrees  that  test  results  from  the 
Clinical  Laboratories  Improvement 
Amendments  of  1988  (42  U.S.C.  263a) 
certified  laboratories  or  licensed  blood 
establishments  may  be  accepted  as 
evidence  of  the  most  recent  negative 
screening  test  for  antibody  to  HIV, 
provided  that  the  blood  establishment 
has  assurance  that  the  laboratory  is 
certified  and  is  using  a  licensed  test  kit. 
The  blood  establishment  should  receive 
and  retain  testing  records  documenting 
the  test  results. 

G.  Comments  on  §  610.47(a) 

1.  Notification  of  Transfusion  Recipient 
Prior  to  Completion  of  Licensed,  More 
Specific  Test 

Two  comments  disagreed  with  the 
proposed  requirement  to  notify 
recipients  of  potentially  infectious  units 
based  upon  screening  results  if  the 
licen.sed,  more  specific  test  results  are 
not  available  within  2  weeks.  One 
comment  stated  that  upon  notification, 
the  transfusion  recipient  would 
experience  unnece.s.sary  worry  since 
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more  than  90  percent  of  repeatedly 
reactive  screening  results  are  not 
connrmed  by  Western  Blot  testing. 

As  previously  discussed  in  this  final 
rule,  the  time  limit  for  the  completion 
of  the  licensed,  more  specific  test  for 
HIV  and  the  consignee  notification  of 
those  test  results  has  been  extended 
from  2  weeks  to  a  maximum  of  30- 
calendar  days.  This  change  makes  it 
highly  unlikely  that  complete  results 
will  not  be  available  prior  to  the 
deadline  for  notification.  If  a  situation  of 
noncompliance  occurs,  however,  FDA 
has  amended  §  610.47(a)  so  that 
recipient  notification  prior  to 
completion  of  the  licensed,  more 
specific  test  for  HIV  is  not  required. 
This  change  is  consistent  with  FDA's 
proposal  to  notify  recipients  only  if 
there  are  positive  test  results  but  not 
when  the  test  results  are  indeterminate. 

FDA  agrees  that  notification  of 
transfusion  recipients  that  the 
transfused  blood  or  blood  component 
was  at  increased  risk  for  transmitting 
HIV  is  very  likely  to  cause  the  recipient, 
and  possibly  others,  extreme  anxiety 
and  concern.  Based  on  the  rate  of 
repeatedly  reactive  screening  tests  that 
are  not  confirmed  by  further  testing,  a 
significant  percentage  of  recipients 
would  be  subjected  to  a  tentative 
notification  which  would  prove  to  be 
alarming,  confusing,  and  unnecessary. 
Such  recipients  would  be  notified  when 
the  increased  risk  for  transmitting  HIV 
has  been  confirmed  by  further  testing. 

2.  Establishments  Subject  to  "Lookback" 
Regulations 

One  comment  asked  for  clarification 
on  §  610.47(a)  which  addresses  those 
establishments  subject  to  FDA's  rule 
and  those  hospitals  subject  to  HCFA's 
rule.  Two  comments  asked  if  these 
regulations  apply  to  all  regulated  blood 
establishments,  including  small, 
hospital-based  transfusion  services  that 
also  draw  blood  donors.  Section 
610.47(a)  specifically  states  that 
transfusion  services  that  are  not  subject 
to  HCFA's  regulations  on  the  conditions 
of  Medicare  participation  for  hospitals 
(42  CFR  part  482)  are  subject  to  this 
rule.  FDA  inspects  establishments 
where  activities  include  more  than  the 
performance  of  compatibility  testing, 
e.g.,  blood  collection,  washing  or 
hazing  of  red  blood  cells,  and 
irradiating  of  blood  components. 
Therefore,  small,  hospital-based 
transfusion  services  that  also  draw 
blood  donors  would  be  subject  to  this 
rule  and  inspection  by  FDA.  Certain 
establishments  that  do  not  participate  in 
Medicare,  such  as  Indian  Health 
Services  and  Veteran's  Admini.stration 


hospitals,  are  also  subject  to  FDA 
regulations. 

HCFA's  regulations  apply  to  hospital 
transfusion  services  where  activities  do 
not  include  more  than  the  performance 
of  compatibility  testing  and  that 
participate  in  Medicare.  Section  m.  of 
this  document  describes  the  division  of 
responsibilities  between  FDA  and  HCFA 
for  inspections  of  blood  establishments. 
HCFA's  final  rule  is  published 
elsewhere  in  this  issue  of  the  Federal 
Register.  This  division  of 
responsibilities  between  FDA  and 
HCFA,  consistent  with  the  MOU, 
eliminates  duplication  of  effort  and 
reduces  the  burden  on  blood 
establishments  and  hospitals. 

H.  Comments  on  §  610.47(b) 

1.  Clarification  of  Responsibility  for 
Transfusion  Recipient  Notification 

Two  comments  asked  for  clarification 
as  to  which  entity  is  responsible  for 
notification  of  the  transfusion  recipient 
or  his  or  her  physician  in  situations 
where  the  transfusion  services  are 
provided  to  hospitals  by  community 
blood  centers.  Chie  comment  suggested 
more  consistent  requirements  between 
FDA  and  HCFA  because  it  appeared  that 
the  HCFA  proposal  makes  the  hospital 
responsible  for  the  notification  of  the 
recipient's  physician  rather  than  the 
transfusion  service,  as  is  the  case  in  the 
FDA  proposed  rule. 

It  is  not  the  intention  of  FDA  to 
designate  the  individual  or  the 
department  that  will  contact  the 
recipient  but  rather  to  designate  that  the 
transfusion  service  that  issues  the 
Whole  blood  or  blood  component  for 
transfusion  will  be  uhimately 
responsible  for  ensuring  that  the 
notification  takes  place.  In  a  similar 
manner,  HCFA  holds  the  hospital 
responsible  for  ensuring  the  notification 
is  completed. 

2.  Process  and  Documentation  for 
Transfusion  Recipient  Notification 

Twenty-five  comments  expressed 
concern  over  the  process  and  timeframe 
for  notification  of  the  transfusion 
recipient.  There  were  some  questions  as 
to  where  the  ultimate  responsibility  falls 
for  transfusion  recipient  notification 
and  as  to  the  documentation  that  is 
required.  Three  comments  asked  that 
attending  physicians  be  required  to 
comply  with  these  regulations  and 
asked  for  guidance  in  situations  where 
the  recipient's  physician  declines  to 
notify  the  recipient  due  to  conditions 
such  as  terminal  illness,  celibacy,  or 
when  the  harmful  effects  may  exceed 
the  benefits  of  notification. 
Additionally,  two  comments  expressed 


concern  over  respect  for  the  doctor- 
patient  relationship  and  the  authority  to 
interfere  with  that  relationship. 

As  stated  previously,  FDA  intends 
that  each  establishment  have  the 
flexibility  to  develop  SOP's  that 
describe  the  steps  in  this  process  and  all 
appropriate  documentation.  The  SOP 
should  address  documentation  of 
person(s)  contacted,  by  whom,  when 
and  whether  the  physician  agreed  to 
notify  the  recipient,  and  any  additional, 
pertinent  information.  Some  institutions 
may  choose  to  designate  a  specific 
department  or  person  within  the 
hospital  to  conduct  the  notification  and 
counseling  for  the  recipient. 

The  SOP  should  be  consistent  with 
applicable  local  and  State  laws  and 
shall  specify  both  a  well  designed 
system  for  accomplishing  notification 
and  the  required  documentation  of  the 
outcome  of  these  efforts. 

FDA  believes  that  because  the 
attending  physician  has  developed  as 
relationship  with  the  patient  and  is 
most  familiar  with  that  patient's  history, 
the  patient's  interests  are  best  served 
when  the  attending  physician  takes  the 
responsibility  for  contact  and 
counseling.  In  those  instances  when  this 
does  not  prove  to  be  appropriate  or 
possible,  the  transfusion  service  is 
ultimately  responsible  for  ensuring  that 
the  notification  takes  place.  If  the 
patient  is  competent,  but  the  physician 
believes  the  information  should  not  be 
given  to  the  patient  and  State  law 
permits  a  legal  representative  or  relative 
to  receive  information  on  the  patient's 
behalf,  then  the  transfusion  service  or 
physician  should  notify  the  patient's 
legal  representative  or  relative.  Further, 
FDA  believes  that  transfusion  services 
should,  upon  learning  of  the  death  of 
the  transfusion  recipient,  continue  the 
notification  process  to  inform  the 
patient's  family.  Public  health  concerns 
would  warrant  the  notification  process 
continue  and  include  the  deceased 
patient's  legal  representative  or  relative. 
It  would  not  be  appropriate  for  a 
physician  or  U^nsfusion  service  to 
determine  that  the  patient  or  someone 
acting  on  his  or  her  behalf  need  not  be 
informed.  The  final  rule  has  been 
amended  to  clarify  the  notification 
requirements  in  §§  610.46(c)  and 
610.47(b). 

FDA  has  no  regulatory  authority  over 
physicians  in  their  role  as  attending 
physicians,  and  for  that  reason,  the 
agency  is  not  able  to  require  their 
participation.  Upon  accepting 
responsibility  for  recipient  notification 
and  counseling,  it  is  reasonable  to 
expect  that  the  physician  would,  in 
good  faith,  determine  the  appropriate 
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content  antt  completeness  of 
informatioti  provided  to  the  recipient. 

FDA  is  iplying  on  HCFA's  expertise  in 
the  area  ofhospital  practice  in  setting 
time  limits  for  transfusion  recipient 
notification.  Consistent  with  HCFA's 
final  rule,  published  elsewhere  in  this 
issue  of  th#  Federal  Register,  FDA 
believes  that  the  hospital's  notification 
effort  should  consist  of,  at  the 
minimum, {three  attempts  by  telephone 
or  in  writiiig  to  reach  the  recipient,  the 
recipient'silegal  representative  or 
relative.  The  final  rule  has  been 
amended  tp  clarify  that  the  transfusion 
service's  notification  effort  should  begin 
immediately  after  receiving  results  of 
further  testing  for  HIV  and  should  be 
completed  8  weeks  later.  The  rule  has 
also  been  atnended  to  clarify  that  the 
transfusiod  service  should  notify  the 
patient,  tha  patient's  legal  representative 
or  relative,  as  appropriate. 

VI.  Analysis  of  Impacts 

FDA  hasexan^ed  the  impacts  of  the 
final  rule  under  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act  (Pub. 
L.  96-354).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
altemative$  and,  when  regulation  in 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages:  distributive 
impacts;  and  equity).  The  agency 
believes  th^t  this  final  rule  is  consistent 
with  the  regulatory  philosophy  and 
principles  identified  in  the  Executive 
Order,  and  has  determined  that  this  is 
not  a  significant  regulatory  action. 

The  purpose  of  tfie  "lockback" 
requiremenH  is  to  reduce  the  risk  of 
transfusiontransmitted  HIV  infection 
through  tha  quarantine  of  blood  and 
blood  components  that  might  have  been 
collected  djiring  the  "window"  period, 
when  the  antibody  to  HIV  is  not  yet 
detectable  by  a  screening  test. 
Notification  of  consignees  to  quarantine 
the  affected  products,  until  a  more 
specific  tes^  for  antibody  to  HIV  is 
completed,  will  prevent  any  further 
transmission  of  the  virus.  Upon 
completion!  of  more  specific  testing,  all 
recipients  qf  prior  collections  from  a 
donor  that  iubsequently  tests  positive 
for  antibody  to  HIV  will  be  notified  by 
their  attencttng  physician,  when 
possible,  or  by  the  transfusion  service. 
Such  transfusion  recipients  shall  receive 
notification  for  the  purpose  qf  testing  for 
evidence  of  HIV  infe<:tion,  early 
treatment,  i  indicated,  and  counseling 
to  take  appiopriate  precautions  to 
prevent  the  further  spread  of  the  virus 
such  as  to  s  }xual  partners. 


Most  blood  establishments  already 
participate  in  a  "lookback"  program. 
Ninety-five  percent  of  blood 
establishments,  collecting  98  percent  of 
the  nation's  blood  supply,  already 
participate  in  a  "lookbadc"  notification 
of  their  customers  to  quarantine 
previously  shipped  blood  later 
determined  to  be  at  increased  risk  for 
transmitting  HTV.  Thus,  requirements 
for  written  procedures,  records  of 
consignee  notification,  and  records  that 
relate  the  prior  collections  to  the  donor, 
later  found  to  be  repeatedly  reactive  for 
antibody  to  HIV,  would  affect  at  most 
about  5  percent  of  blood  establishments; 
the  remaining  establishments  may  need 
to  make  minor  changes  to  their  existing 
procedures.  Therefore,  FDA  believes 
this  final  rule  should  have  a  minimal 
impact.  FDA  expects  the  total 
annualized  cost  of  the  final  rule  to  blood 
establishments  to  be  $3,248,354.  FDA 
anticipates  only  a  small  number  of  cases 
per  year  that  will  involve  transfusion 
recipient  notification.  In  conclusion, 
FDA  has  determined  that  the  final  rule 
is  not  a  significant  regulatory  action  as 
defined  in  Executive  Order  12866. 

At  the  time  of  the  proposed  rule,  the 
agency  certified  that  the  proposed 
requirements  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  However,  in 
response  to  industry  comments  and  in 
light  of  amended  requirements  for 
analyzing  impact  on  small  entities  (as 
enacted  by  Pub.  L.  104-121),  it  was 
determined  that  a  final  regulatory 
flexibility  analysis  would  be  useful. 
Accordingly,  the  agency  has  assessed 
this  final  rule  in  accordance  with  the 
Regulatory  Flexibility  Act,  with  the 
following  results: 

Need  for,  and  objective  of,  the  rule.  As 
described  elsewhere  in  this  preamble, 
FDA  is  taking  this  action  to  help  ensure 
the  continued  safety  of  the  blood 
supply,  and  to  help  ensure  that 
information  is  provided  to  consignees  of 
Whole  Blood,  blood  components, 
Source  Plasma  and  Source  Leukocytes 
and  to  recipients  of  Whole  Blood  and 
blood  components  fitim  a  donor  whose 
subsequent  donation  test  positive  for 
antibody  to  HIV. 

Types  and  number  of  small  entities 
affected.  This  rule  will  afiiect  all  of  the 
3,015  registered  U.S.  blood 
establishments.  Of  these  registered 
establishments,  approximately  400  are 
part  of  the  American  Red  Cross,  which 
supplies  approximately  45  percent  of 
blood  products  nationally.  An 
additional  286  are  Federal  or  State 
facilities.  Many,  or  most,  of  the 
remaining  2,204  establishments  may  be 
small  entities  as  defined  by  the 
Regulatory  Flexibility  Act. 


The  affect  of  this  rule  is  greatest  for 
those  blood  establishments  that  have 
not  already  voluntarily  implemented 
"lookback"  procedures  similar  to  those 
required  here.  As  stated  in  the  proposed 
rule  (58  FR  34962),  FDA  estimated  that 
at  least  95  percent  of  establishments, 
supplying  98  percent  of  the  nation's 
blood,  have  such  voluntary  procedures 
and  would  need  to  make  only  minor 
changes  to  ensure  that  they  are  in 
compliance  with  this  rule.  The 
remaining  up  to  150  establishments 
would  require  more  substantial  changes 
in  their  procedures.  FDA  considers  150 
to  be  an  upper  bound,  since  it  is  likely 
that  liability  concerns  and  advances  in 
automated  data  technology  have 
prompted  most  establishments  that  did 
not  previously  have  "lookback" 
procediu^s  to  have  them  in  place  by 
now. 

Projected  reporting,  recordkeeping, 
and  other  compliance  reqiiirements.  To 
comply  with  this  rule,  all  blood 
establishments  subject  to  this  rule, 
including  small  entities,  must:  (1) 
Review  and,  if  necessary,  modify  their 
SOP's;  (2)  maintain  the  necessary 
records  to  carry  out  these  procediu«s; 
and  (3)  notify  consignees  within  72 
hours  of  repeatedly  reactive  test  results. 
Blood  establishments  that  provide 
transfusion  services  and  that  are  not 
subject  to  HCFA  regulations  must  also 
notify  physicians  of  prior  donation 
recipients,  or  the  recipients  themselves, 
of  the  need  for  HIV  testing  and 
counseling.  The  estimated  dme  needed 
for  establishments  to  comply  with  the 
reporting,  disclosure,  and  recordkeeping 
requirements  of  this  rule  are  described 
in  detail  in  the  reporting  and  - 
recordkeeping  tables  in  section  Vn.  of 
this  docvunent. 

FDA  estimates  that  two  types  of  skills 
will  be  necessary  to  meet  these 
reporting  and  recordkeeping 
requirements.  The  skills  of  a  medical 
technologist,  or  a  person  with 
equivalent  training  and  experience,  will 
be  necessary  to  record  donor, 
quarantine,  testing,  and  disposition 
information,  and  to  notify  consignees  of 
test  results.  Updating  SOP's  and 
notifying  physicians  and  recipients  of 
test  results  will  require  a  person 
knowledgeable  and  experienced  in 
medical  laboratory  practice. 

Based  on  the  reporting,  disclosure, 
and  recordkeeping  burden  described  in 
section  vn.  of  this  document,  FDA 
estimates  that  establishments  that 
currently  have  "lookback"  procedures 
will  require  approximately  27  hours  per 
year  to  bring  their  procedures  into 
compliance  with  this  rule,  while 
establishments  without  such  procedures 
will  require  approximately  40  hours 
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annually  to  complete  the  required  tasks. 
Establishments  whose  transfusion 
services  are  also  covered  by  this  rule 
will  require  an  additional  8  hours  per 
year  to  comply.  Based  on  an  estimated 
average  hourly  cost  of  $37.98  to  perform 
the  required  tasks,  FDA  predicts  that  the 
average  annual  cost  of  these 
requirements  for  establishments  that 
currently  lack  "lookback"  procedures  is 
$1,520  per  facility  for  most 
establishments  and  $1,820  for  facilities 
that  transfuse  as  well  as  collect  blood. 
Average  annual  costs  for  the  great 
majority  of  establishments  that  already 
have  "lookback"  procedures  are 
expected  to  be  approximately  $1,030  for 
most  establishments  and  $1,340  for 
covered  establishments  that  also 
provide  transfusions. 

In  addition  to  these  reporting  and 
recordkeeping  costs,  all  facilities  will 
bear  the  ^ditional  cost  of  disposing  of 
any  affected  units;  conducting  licensed, 
more  specific  tests  for  HIV;  and 
replacing  discarded  units. 

With  the  exception  of  the  initial 
development  of  SOP's,  all  costs  related 
to  implementing  the  requirements  of 
this  rule  are  related  to  the  number  of 
units  of  blood  collected  from  repeat 
donors  who  test  positive  for  HIV,  which 
in  turn  is  related  to  total  blood 
collections.  The  average  number  of  units 
of  blood  drawn  per  establishment 
covered  by  this  rule  is  approximately 
8,000  units  per  year.  Smaller 
establishments  will  have  lower  costs  of 
compliance  than  the  averages  described 
above,  while  larger  blood  facilities  will 
have  higher  costs,  in  proportion  to  the 
number  of  units  of  blood  drawn  per 
year. 

Steps  to  minimize  the  economic 
impact  on  small  entities.  The  significant 
issues  raised  by  public  comments  on  the 
costs  of  putting  in  place  the  required 
procedures,  and  the  burdens  imposed 
by  the  timeframes  in  the  proposed  rule, 
are  described  elsewhere  in  this 
preamble,  FDA  agrees  with  the 
numerous  comments  suggesting  that  2 
weeks  is  too  short  a  time  period  to  allow 
for  completion  of  the  licensed,  more 
specific  test  and  subsequent  notification 
of  consignees,  and  that  4  weeks  is  a 
more  reasonable  period.  Accordingly, 
FDA  has  amended  the  rule  to  allow  30 
calendar  days  for  the  completion  of 
these  tasks.  This  change  should  reduce 
the  impact  of  the  rule  on  small  entities 
and  reduce  the  chance  that  blood 
transfusion  recipients  will  fail  to  receive 
notification  that  they  had  received 
blood  or  blood  components  that  are  at 
increased  risk  of  transmitting  HIV 
infection  and  or  fail  to  receive 
appropriate  counseling.  In  response  to 
another  comment,  FDA  amended  the 


proposed  rule  to  specify  that  certain 
pooled  blood  products  intended  for 
further  manufacture  into  noninjectable 
products  are  exempt  fixim  quarantine. 
This  change  should  also  reduce  the 
burden  of  the  rule  on  some  small 
entities.  FDA  rejected  the  option  of   • 
excluding  all  small  entities  from  the 
rule,  because  to  do  so  would  exempt  a 
substantial  proportion  of  establishments 
and  defeat  the  objective  of  ensuring  that 
all  establishments  have  appropriate 
procedures  in  place  to  ensure  the 
continued  safety  of  the  blood  supply. 

FDA's  selection  of  the  regulatory 
option  described  in  this  rule  is  based  on 
its  legal  authority  under  sections  351 
and  361  of  the  Public  Health  Service  Act 
and  section  501  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C.  351). 
The  need  for  regulatory  action  results 
fit)m  the  fact  that  a  small  but  significant 
number  of  new  HIV  infections  each  year 
continue  to  be  transmitted  through 
blood  transfusions;  the  fact  that  a  small 
minority  of  blood  establishments  still 
lack  appropriate  procedures  for 
identification  of  blood  products  at 
increased  risk  for  transmitting  HIV 
infection  and  notification  of  recipients 
of  such  products:  and  the  need  to  ensure 
that  those  establishments  with 
voluntary  "lookback"  procedures  in 
place  have  procedures  that  are  adequate 
and  vigorously  followed.  The  primary 
policy  consideration  in  the  formulation 
of  this  rule  is  to  protect  the  public 
health. 

Vn.  Paperwork  Reduction  Act  of  1995 

This  final  rule  contains  information 
collections  which  are  subject  to  review 
by  the  Office  of  Management  and 
Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995.  The  title, 
description,  and  respondent  description 
of  the  information  collection  are  shown 
below  with  an  estimate  of  the  annual 
reporting  and  recordkeeping  burden. 
Included  in  the  estimate  is  the  time  for 
reviewing  procedures,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Title:  Current  Good  Manufacturing 
Practices  for  Blood  and  Blood 
Components;  Notification  of  Consignees 
Receiving  Blood  and  Blood  Components 
at  Increased  Risk  for  Transmitting  HIV 
Infection. 

Description:  The  final  rule  requires 
that  blood  establishments  prepare  and 
follow  written  procedures  when  the 
blood  establishments  have  collected 
Whole  Blood,  blood  components. 
Source  Plasma  and  Source  Leukocytes 
later  determined  to  be  at  risk  for 
transmitting  HIV  infections.  This  final 


rule  requires  that  when  a  donor  who 
previously  donated  blood  is  tested  in 
accordance  with  §  610.45  on  a  later 
donation,  and  tests  repeatedly  reactive 
for  antibody  to  HIV,  the  blood 
establishment  shall  perform  more 
specific  testing  using  a  licensed  test, 
and  notify  consignees  who  received 
Whole  Blood,  blood  components, 
Source  Plasma  or  Source  Leukocytes 
from  prior  collections  so  that 
appropriate  action  is  taken.  Blood 
establishments  and  consignees  are 
required  to  quarantine  previously 
collected  Whole  Blood,  blood 
components.  Source  Plasma  and  Source 
Leukocytes  fitim  such  donors,  and  iT 
appropriate,  notify  transfusion 
recipients.  The  agency  is  issuing  this 
final  rule  to  help  ensure  the  continued 
safety  of  the  blood  supply,  to  help 
ensure  that  information  is  provided  to 
users  of  blood  and  blood  components, 
and  to  help  ensure  that  transfusion 
recipients  of  blood  and  blood 
components  at  risk  for  transmitting  HIV 
will  be  notified  as  appropriate. 

Description  of  Respondents:  Blood 
establishments  (Business  and  Not-for- 
Profit). 

Individuals  and  organizations  had  an 
opportunity  to  comment  on  the 
information  collection  requirements  in 
the  proposed  rule.  FDA  has  revised 
these  estimates  based  on  current  data. 
These  estimates  are  an  approximation  of 
the  average  time  expected  to  be 
necessary  for  the  collection  of 
information.  They  are  based  on  such 
information  as  is  available  to  FDA. 
There  are  no  capital  costs,  or  operating 
and  maintenance  costs  associated  with 
this  information  collection. 

As  required  by  the  Paperwork 
Reduction  Act  of  1995,  FDA  will  submit 
a  copy  of  this  rule  to  OMB  for  review 
and  approval  of  these  information 
requirements.  Individuals  and 
organizations  may  submit  comments  on 
the  information  collection  requirements 
by  November  8,  1996.  FDA  particularly 
invites  comments  on:  (1)  Whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
FDA's  functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumption  used;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  ofthe  collection  ofinformation 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology.  Comments 
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should  be  directed  to  the  Dockets 
Management  Branch  (address  above). 
At  the  cl<  ise  of  the  60-day  comment 
period,  FDa  will  review  the  comments 
received,  make  revisions  as  necessary  to 
the  information  collection  requirements, 
the  requirements  to  OMB  for 


and  submit 


610.46(a) 
610.46(b) 
610.47(b) 


Total  ., 


606.100(b)(ig)  .... 
606.160(b)(1)  viO 
606.160(b)(1)  vii) 


Total 


review  and  approval.  Additional  time 
will  be  allotted  for  public  comment  to 
OMB  on  the  requirements  and  OMB 
review.  Prior  to  the  effective  date  of  this 
final  rule,  FDA  will  publish  a  notice  in 
the  Federal  Register  of  OMB 's  decision 
to  approve,  modify,  or  disapprove  the 


information  collection  requirements.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 


Estimated  Annual  Reporting/Disclosure  Burden 


21  CFR  section 


Number  of 
respondents 


3,015 

3.015 

200 


Annual  fre- 
quency per 
response 


60 
60 
16 


Total  annual 
responses 


180,900 

180,900 

3,200 


Hours  per  re- 
sponse 


.17 

:i7 

.5 


Total  hours 


30.753 

30,753 

1,600 


63,106 


Estimated  Annual  Recx)rdkeeping  Burden 


21  CFR  section 


Number  of 
record- 
keepers 


3,015 

150 

3,015 


Annual  fre- 
quency of 
record- 
keeping 


1 

160 

60 


Total  annual 
records 


3.015 

24.000 

180,900 


Hours  per 
record- 


2 

12.8 
4.8 


Total  hours 


6,300 

1.920 

14.472 


22,422 


Vm.  Enviraiunental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(c)(10)  that  this  action  is  of  a 
type  that  dois  not  individually  or 
cimiulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  e<rvironmental  assessment 
nor  an  envirbnmental  impact  statement 
is  required.  1 

List  of  Subiects 


21  CFR  Part  ^06 

Blood,  Lai 
Reporting 
requirement: 


ling.  Laboratories, 
recordkeeping 


21  CFR  Partem 

Biologies,  Labeling,  Importing  and 
recordkeeping  requirements. 

Therefore,  I  under  the  Federal  Food, 
Drug,  and  Cdsmetic  Act,  the  Public 
Health  Service  Act,  and  under  authority 
delegated  to  ihe  {Commissioner  of  Food 
and  Drugs,  2J  CFR  parts  606  and  610  are 
amended  as  follows: 

PART  606— CURRENT  GOOD 
MANUFACTURING  PRACTICE  FOR 
BLOOD  AND  BLOOD  COMPONENTS 


1.  The  autliority 
part  B06  conji 

Authority: 

510.520,701, 
and  (Zosmetic 
352.  .155.  360 


u  scs. 


i.  201,301,501.502.505. 
704  of  the  Federal  Food.  Drug, 
Act  (21  U.S.C.  321,331.  351, 
60j,  371.  374);  sees.  215.  351, 


citation  for  21  CFR 
nues  to  read  as  follows: 


353,  361  of  the  Public  Health  Service  Act  (42 
U.S.C  216,  262,  263a,  264). 

2.  Section  606.100  is  amended  by 
adding  new  paragraph  (b)(19)  to  read  as 
follows: 

1606.100    Standard  operating  procedura*. 

***** 

(b)*  *  * 

(19)  Procedures  in  accordance  with 
§  610.46  of  this  chapter  to  look  at  prior 
donations  of  Whole  Blood,  blood 
components.  Source  Plasma  and  Source 
Leukocytes  from  a  donor  who  has 
donated  blood  and  subsequently  tests 
repeatedly  reactive  for  antibody  to 
human  immunodeficiency  virus  (HIV) 
or  otherwise  is  determined  to  be 
unsuitable  when  tested  in  accordance 
with  §610.45  of  this  chapter. 
Procedures  to  quarantine  in-house 
Whole  Blood,  blood  components, 
Source  Plasma  and  Source  Leukocytes 
intended  for  further  manufacture  into 
injectable  products  that  were  obtained 
from  such  donors;  procedures  to  notify 
consignees  regarding  the  need  to 
quarantine  such  products;  procedures  to 
determine  the  suitability  for  release  of    ' 
such  products  from  quarantine; 
procedures  to  notify  consignees  of 
Whole  Blood,  blood  components, 
Source  Plasma  and  Source  Leukocytes 
from  such  donors  of  the  results  of  the 
antibody  testing  of  such  donors;  and 
procedures  in  accordance  with  §610.47 


of  this  chapter  to  notify  attending 
physicians  so  that  transfusion  recipients 
are  informed  that  they  may  have 
received  Whole  Blood  and,  blood 
components  at  increased  risk  for 
transmitting  human  immunodeficiency 


vuiis. 


3.  Section  606.160  is  amended  by 
adding  paragraphs  (b)(l)(vii)  and 
(b)(l)(viii)  to  read  as  follows: 

§606.160    Records. 

**»*•* 

(b)*  •  * 

(D*  •  * 

(vii)  Records  to  relate  the  donor  with 
the  unit  number  of  each  previous 
donation  from  that  donor. 

(viii)  Records  of  quarantine, 
notification,  testing,  and  disposition 
performed  pursuant  to  §§  610.46  and 
610.47  of  this  chapter. 


PART  610— GENERAL  BIOLOGICAL 
PRODUCTS  STANDARDS 

4.  The  authority  citation  for  21  CFR 
part  610  continues  to  read  as  follows: 

Authority:  Sees.  201,  501,  502,  503,  505, 
510,  701  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  321,  351,  352.  353. 
355.  360,  371);  sees.  215.  351,  352,  353.  361 
of  the  Public  Health  Service  Act  (42  U.S.C. 
216.  262.  263.  263a.  264). 
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5.  Section  610.45  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

f  61 0.4S    Human  immunodeficiency  virus 
(HIV)  requirements. 

***** 

(d)  For  a  donor  whose  test  results  for  ^ 
antibody  to  HTV  are  repeatedly  reactive 
or  otherwise  determined  to  be 
unsuitable  when  tested  in  accordance 
with  paragraph  (a)  of  this  section,  the 
blood  establishment  shall  comply,  as 
applicable,  with  §§  610.46  and  610.47. 

6.  New  §§610.46  and  610.47  are 
added  to  subpart  E  to  read  as  follows: 

§  61 0.46    "Lookback"  requirements. 

(a)  Quarantine  and  notification.  (1) 
All  blood  and  plasma  establishments  are 
required  to  take  appropriate  action 
when  a  donor  of  Whole  Blood,  blood 
components.  Source  Plasma  and  Source 
Leukocytes  tests  repeatedly  reactive  for 
antibody  to  human  immunodeficiency 
virus  (HIV),  or  otherwise  is  determined 
to  be  unsuitable  when  tested  in 
accordance  with  §  610.45.  For  Whole 
Blood,  blood  components.  Source 
Plasma  and  Source  Leukocytes  collected 
from  that  donor  within  the  5  years  prior 
to  the  repeatedly  reactive  test,  if 
intended  for  transfusion,  or  collected 
within  the  6  months  prior  to  the 
repeatedly  reactive  test,  if  intended  for 
further  manufacture  into  injectable 
products,  except  those  products  exempt 
from  quarantine  in  accordance  with 

§  610.46(c),  the  blood  establishment 
shall  promptly,  within  72  hours: 

(i)  Quarantine  all  such  Whole  Blood, 
blood  components,  Source  Plasma  and 
Source  Leukocytes  &t)m  previous 
collections  held  at  that  establishment: 
and 

(ii)  Notify  consignees  of  the 
repeatedly  reactive  HIV  screening  test 
results  so  that  all  Whole  Blood,  blood 
components.  Source  Plasma  and  Source 
Leukocytes  from  previous  collections 
they  hold  are  quarantined. 

(2)  Consignees  notified  in  accordance 
with  paragraph  (a)(l)(ii)  of  this  section 
shall  quarantine  Whole  Blood,  blood 
components.  Source  Plasma  and  Source 
Leukocytes  held  at  that  establishment 
except  as  provided  in  paragraph  (c)  of 
this  section. 

(b)  Further  testing  and  notification  of 
consignees  of  results.  Blood 
establishments  that  have  collected 
Whole  Blood,  blood  components. 
Source  Plasma  or  Source  Leukocytes 
from  a  donor  as  described  in  paragraph 
(a)  of  this  section  shall  perform  a 
licensed,  more  specific  test  for  HIV  on 
the  donor's  blood,  and  in  the  case  of 
distributed  products,  further  shall  notify 
the  consignee(s)  of  the  results  of  this 


test,  within  30  calendar  days  after  the 
donor's  repeatedly  reactive  test.  Pending 
the  availability  of  a  licensed,  more 
specific  test  for  HIV-2,  a  second, 
different  screening  test  for  antibody  to 
HIV-2  shall  be  used  along  with  a 
licensed,  more  specific  test  for  HTV-l. 

(c)  Exemption  fnm  quarantine. 
Products  intended  for  transfusion  need 
not  be  held  in  quarantine  if  a 
determination  has  been  made  that  the 
Whole  Blood,  blood  components. 
Source  Plasma  or  Source  Leukocytes 
was  collected  more  than  12  months 
prior  to  the  donor's  most  recent  negative 
antibody  screening  test  when  tested  in 
accordance  with  §  610.45.  Pooled 
Source  Plasma  and  Source  Leukocytes 
are  exempt  from  quarantine. 

(d)  Release  from  quarantine.  Whole 
Blood,  blood  components.  Source 
Plasma  and  Source  Leukocytes  intended 
for  transfusion  or  fiirther  manufacture 
which  have  been  quarantined  under 
paragraph  (a)  of  this-  section  may  be 
released  if  the  donor  is  subsequently 
tested  for  antibody  to  HTV  as  provided 
in  paragraph  (b)  of  this  section  and  the 
test  result  is  negative,  absent  other 
informative  test  results. 

(e)  Actions  under  this  section  do  not 
constitute  a  product  recall  as  defined  in 
§  7.3(g)  of  this  chapter. 

§610.47    "Lookback"  notification 
requirements  for  transfusion  services. 

(a)  Transfusion  services  that  are  not 
subject  to  the  Health  Care  Financing 
Administration's  regulations  on 
conditions  of  Medicare  participation  for 
hospitals  (42  CFR  part  482)  are  required 
to  take  appropriate  action  in  accordance 
with  paragraphs  (b)  and  (c)  of  this 
section  when  a  recipient  has  received 
Whole  Blood  or  blood  components  from 
a  donor  determined  to  be  unsuitable 
when  tested  for  human 
immunodeficiency  virus  (HIV)  infection 
in  accordance  with  §  610.45  and  the 
results  of  the  additional  tests  as 
provided  for  in  §610. 46(b)  are  positive. 

(b)  Notification  of  recipients  of  prior 
transfusion.  If  the  transfusion  service 
has  administered  Whole  Blood  or  blood 
components  as  described  in  paragraph 
(a)  of  this  section,  the  transfusion 
service  shall  notify  the  recipient's 
attending  physician  (physician  of 
record)  and  ask  him  or  her  to  inform  the 
recipient  of  the  need  for  HIV  testing  and 
counseling.  If  the  physician  is 
unavailable  or  declines  to  notify  the 
recipient,  the  transfusion  service  shall 
notify  the  recipient  and  inform  the 
recipient  of  the  need  for  HIV  testmg  and 
counseling.  The  notification  process 
shall  include  a  minimum  of  three 
attempts  to  notify  the  recipient  and  be 
completed  within  a  maximum  8  weeks 


of  receipt  of  the  result  of  the  licensed, 
more  specific  test  for  HIV.  The 
transfusion  service  is  responsible  for 
notification,  including  basic 
explanations  to  the  recipient  and 
referral  for  counseling,  and  shall 
document  the  notification  or  attempts  to 
notify  the  attending  physician  or  the 
recipient,  pursuant  to  §606.160  of  this 
chapter. 

(c)  Notification  to  legal  representative 
Of  relative.  If  the  transfusion  recipient 
has  been  adjudged  incompetent  by  a 
State  court,  the  transfusion  service  or 
physician  must  notify  a  legal 
representative  designated  in  accordance 
with  State  law.  If  the  transfusion 
recipient  is  competent,  but  State  law 
permits  a  legal  representative  or  relative 
to  receive  the  information  on  the 
recipient's  behalf,  the  transfusion 
service  or  physician  must  notify  the 
recipient  or  his  or  her  legal 
representative  or  relative.  If  the 
transfusion  recipient  is  deceased,  the 
transfusion  service  or  physician  must 
continue  the  notification  process  and 
inform  the  deceased  recipient's  legal 
representative  or  relative.  Reasons  for 
notifying  the  recipient's  relative  or  legal 
representative  on  his  or  her  behalf  shall 
be  documented  pursuant  to  §  606.160  of 
this  chapter. 

Dated:  July  11, 1996. 
David  A.  Ke«ler, 
Commissioner  of  Food  and  Drugs. 
Donna  E.  Shalola, 

Secretary  of  Health  and  Human  Services. 
[FR  Doc.  96-22709  Filed  9-6-96;  8:45  ami 
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Health  Care  Financing  Administration 

42  CFR  Part  482 
[BPD-633-F] 
RIN  003e-AE40 

Medicare  and  Medicaid  Programs; 
Hospital  Standard  for  Potentially  HIV 
Infectious  Blood  and  Blood  Products 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 

action:  Final  rule. 


SUIMMARY:  This  final  rule  requires 
hospitals  participating  in  the  Medicare 
and  Medicaid  programs  to  take 
appropriate  action  when  the  hospitals 
learn  that  they  have  received  whole 
blood,  blood  components  (including 
recovered  plasma),  source  plasma,  and 
source  leukocytes  (hereafter  referred  to 
as  blood  or  blood  products)  that  are  at 
increased  risk  of  transmitting  Human 
Immunodeficiency  Virus  (HIV) 
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infection.  If  the  hospital  leams  that  it 
has  received  blood  or  blood  products 
collected  fr^m  a  donor  recently  exposed 
to  HIV,  befdre  the  donor  has  a  sufflcient 
level  of  anttxxiy  to  be  detected  by  the 
screening  t^t  for  antibody  to  HIV,  the 
hospital  must  quarantine  any  blood  or 
blood  products  remaining  in  inventory 
pending  confirmatory  testing.  If  the 
presence  of  HIV  is  confirmed  by  more 
specific  testfng,  the  hospital  must  notify 
patients  whb  received  the  blood  or        * 
blood  product. 

This  final  rule  is  intended  to  ensure 
that  proper  liealth  and  safety  step&  are 
taken  to  mi4imize  further  spread  of  HIV 
infection.  A  final  rule  published 
elsewhere  ii  this  Federal  Register  by 
the  Food  and  Drug  Administration 
applies  the  $ame  requirements  to 
entities  furnishing  transfusion  services 
that  do  not  participate  in  the  Medicare 
and  Medicaid  programs  and  clarifies  the 
responsibilities  of  blood  establishments 
to  identify  and  notify  the  transfusion 
service  that  received  affiacted  blood  and 
blood  products. 

EFFECTIVE  DATES:  This  rule  is  effiective 
on  November  8, 1996. 
FOR  FUfTTHER  MFORMATION  CONTACT: 
Janet  Samen»  (410)  786-9161. 

8UPf>t.EMB4TARY  MFOBMATION: 
I.  Baclcgrouild 

Hospitals  tnust  meet  certain 
conditions  itt  order  to  participate  in  the 
Medicare  program.  These  conditions  are 
intended  to  protect  patient  health  and 
safety  and  eosiue  that  higlwiuality  care 
is  provided.  Hospitals  receiving 
payment  under  Medicaid  must  meet  the 
conditions  for  participation  in 
Medicare. 

Regulatioqs  containing  the  Medicare 
conditions  ot  participation  for  hospitals 
are  located  in  the  Code  of  Federal 
Regulations  at  42  CFR  part  482,  with  the 
condition  foi|  hospital  laboratory 
services  at  §  #82.27.  Section  482.27 
contains  general  requirements  for 
hospital  laboratories.  The  more  detailed 
requirements  -for  laboratories  appear  in 
part  493.  which  sets  forth  requirements 
for  all  laboratories  participating  in  the 
Medicare,  Medicaid,  and  Clinical 
Laboratories  Improvement  Act  (CUA) 
programs.      ' 

In  the  Department  of  Health  and 
Human  Services,  the  Food  and  Drug 
Administration  (FDA)  and  HCFA  are 
responsible  fpr  different  aspects  of 
ensuring  the  safety  of  blood  and  blood 
products.  Blood  banks  (referred  to  as 
blood  establishments  in  FDA 
regulations)  are  subject  to  the  FDA 
regulations  f<Jr  current  good 
manufacturing  practices  and  additional 
.standards  for  the  manufacture  of  blood  ' 


and  blood  components  under  21  CFR 
parts  211  and  600,  601,  606,  610,  and 
640.  Laboratories  that  provide 
transfusion  services  are  subject  to  CLIA 
requirements  for  quality  control  and 
health  and  safety  standards  (42  CFR  part 
493,  subpart  K)  and  laboratories  in 
hospitals  are  also  subject  to  the  hospital 
conditions  of  participation  for  adequacy 
of  laboratory  services  (§  482.27).  FDA 
and  HCFA  coordinate  inspections  of 
hospital-based  blood  banks  to  minimize 
duplication  of  effort  and  reduce  the 
burden  on  a%cted  facilities. 

Human  Immunodeficiency  Virus 
(HIV)  is  a  virus  whose  presence  is 
associated  with  Acquired  Immiuie 
Deficiency  Syndrome  (AIDS).  In 
response  to  scientific  data  that  show 
HIV  is  transmissible  through  infectious 
blood  and  blood  products,  FDA  has 
implemented  an  extensive  system  of 
donor  screening  and  testing  procedures 
performed  before,  during,  and  after  a 
donation  taiies  place  to  help  prevent  the 
transfusion  of  blood  and  blood  products 
that  are  inflected  with  HIV. 

Existing  FXtA  regulations  require  each 
donation  of  blood  to  be  tested  and  foimd 
negative  for  the  antibody  to  HIV  and 
restrict  the  use,  for  transfusion  or 
further  manufacture,  of  a  donation 
testing  repeatedly  reactive  for  the 
antibody  to  HIV.  Repeatedly  reactive 
means  that  the  initial  HTV  antibody 
screening  test  is  reactive,  retested  in 
duplicate,  and  one  or  both  of  the 
dupUcate  tests  are  reactive.  As  a  result 
of  the  FDA  blood  donor  screening  and 
testing  procedures,  the  risk  of 
transmitting  HIV  infection  through 
blood  transfusion  is  very  low.  However, 
despite  the  best  practices  of  blood 
establishments,  a  person  may  donate 
blood  early  in  infection  when  the 
antibody  to  HTV  is  not  detectable  by  the 
screening  test,  but  HTV  is  present  in  the 
donor's  blood  (a  so-called  "window" 
period).  If  the  donor  attempts  to  donate 
blood  at  a  later  date,  the  test  for  the 
antibody  to  HIV  may  at  that  time  be 
repeatedly  reactive.  Under  such 
circumstances,  previously  collected 
blood  and  blood  products  would  be  at 
increased  risk  for  transmitting  HIV  and 
a  recipient  of  a  blood  product  collected 
during  the  "window"  period  would  not 
know  whether  the  donor  was  infected 
with  HIV  at  the  time  of  the  previous 
donation.  Steps  taken  to  identify  and 
quarantine  remaining  blood  and  blood 
products  in  storage  aild  notify  recipients 
of  the  blood  are  known  as  "lookback." 
As  a  result  of  advances  in  identifying 
the  presence  of  HIV,  the  "window" 
period  continues  to  shrink.  The  FDA 
final  rule  published  elsewhere  in  this 
Federal  Register  provides  more 
information  on  the  length  of  the 


window  period  and  discusses  various 
diagnostic  modalities  for  HIV  infection. 

n.  Proposed  Regulations 

FDA  fflid  HCFA  published  proposed 
regulations  in  the  Federal  Register  on 
June  30. 1993  (58  FR  34962  and  58  FR 
34977,  respectively)  to  require  lookback 
by  blood  establishments  and  transfusion 
services  when  it  is  later  determined  that 
potentially  HIV  infectious  blood  or 
blood  products  might  have  been 
collected  and  administered. 

FDA  proposed  to  require  blood 
establishments  (that  is,  facilities 
involved  in  the  manufacture  of  blood 
and  blood  components)  to  quarantine 
previously  collected  blood  and  blood 
products  collected  ft-om  a  donor  who 
tested  negative  at  the  time  of  a  previous 
donation  but  tests  repeatedly  reactive 
for  the  antibody  to  fflV  on  a  later 
donation.  A  donor  would  be  considered 
to  be  infected  by  HIV  if  the  results  of  the 
FDA's  licensed  tests  described  at  21 
CFR  610.45  show  the  presence  of  the 
antibody  to  HIV  and  if  the  screening 
results  are  confirmed  positive  by  a 
licensed,  more  specific  test.  Blood 
estabUshments  would  be  required  to 
promptly  notify  the  hospital  transfusion 
service  of  the  need  to  quarantine  the 
potentially  HIV  infectious  blood  or 
blood  products  that  were  distributed. 

In  the  HCFA  regulation,  we  proposed 
to  add  a  new  paragraph  (c)  to  §  482.27 
("Conditions  of  participation: 
Laboratory  services.")  to  set  forth  the 
standard  for  potentially  HIV  infectious 
blood  and  blood  products.  Under  the 
proposed  rule,  when  the  hospital  leams 
that  it  has  administered  blood  that  may 
have  been  collected  dimng  the 
"window"  period,  the  hospital  would 
be  required  to  make  several  attempts  to 
notify  the  patient's  attending  physician 
iphysician  of  record)  and  ask  the 
physician  to  inform  the  patient  of  the 
need  for  HIV  testing  and  counseling.  If 
the  physician  is  unavailable  or  declines 
to  notify  the  patient,  the  hospital  must 
make  several  attempts  to  inform  the 
patient  of  the  need  for  HIV  testing  and 
counseling.  We  proposed  that  the 
notification  include  basic  explanations 
to  the  patient  and  referral  for  counseling 
and  that  the  hospital  docimnent  the 
notification  or  attempts  to  notify  the 
attending  physician  and  the  patient. 

In  addition,  we  proposed  to  require 
that,  when  services  are  furnished  to  a 
hospital  by  an  outside  blood  bank,  there 
must  be  an  agreement  governing  the 
procurement,  transfer,  and  availability 
of  blood  and  blood  products  specifying 
that  the  blood  bank  promptly  notify  the 
hospital  if  potentially  HIV  infectious 
blood  or  blood  products  have  been 
made  available  to  the  hospital. 
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Notification  would  enable  the  hospital 
to  take  proper  health  and  safety  steps  to 
minimize  further  spread  of  HIV 
infection. 

ni.  Analysis  of  and  Responses  to  Public 
Comments 

In  response  to  the  June  1993  HCFA 
proposed  rule,  we  received  28  timely 
items  of  correspondence  from  national 
organizations,  nurses,  hospital 
administrators,  State  offices,  law  firms, 
and  various  organizations  representing 
infection  control  officers  and  blood 
banks.  A  summary  of  individual 
comments  we  received  on  the  June  1993 
proposed  rule,  our  responses,  and  the 
changes  we  have  made  are  discussed 
below. 

Coordination  of  FDA  and  HCFA  Efforts 

When  HCFA  and  FDA  published  the 
June  1993  proposed  rules,  we  intended 
that  all  blood  banks  (that  is,  blood 
establishments  involved  in  the 
manufacture  of  blood  and  blood 
components)  and  transfusion  services 
(that  is,  consignees  that  receive  blood 
and  blood  products  from  blood  banks/ 
blood  establishments  and  perform 
compatibility  testing)  comply  with  the 
quarantine  and  patient  notification 
requirements.  However,  based  on  public 
comments  received  by  both  agencies,  it 
appears  that  there  was  public 
misunderstanding  of  the  mission  of  each 
agency  and  the  scope  of  the  rulemaking, 
as  discussed  below. 

Comment:  One  commenter  indicated 
that  terminology  used  by  HCFA  and 
FDA  is  not  consistent.  In  the  FDA 
regulation,  the  terms  "consignees"  and 
"transfusion  services"  are  used  while 
the  HCFA  regulations  refer  to 
"hospitals"  and  "blood  banks."  The 
commenter  requested  more  consistent 
use  of  the  terms.  In  addition,  the 
commenter  noted  that  the  term  "blood 
banks"  may  refer  to  a  transfusion 
service  or  a  freestanding  community 
blood  center.  Finally,  the  commenter 
noted  that  the  term  "consignee"  may 
mean  the  facility  providing  the 
transfusion  service  and  that  the  term 
"recipient"  may  refer  to  the  transfused 
patient.  The  commenter  asked  that 
"transfusion  service"  and  "transfused 
patient"  be  the  preferred  terms. 

Response:  While  we  agree  that  the  use 
of  different  terms  can  be  confusing,  we 
do  not  believe  it  would  be  appropriate 
to  revise  the  terminology  used  in  the 
HCFA  regulation  because  it  is  consistent 
with  that  used  elsewhere  in  title  42  of 
the  Code  of  Federal  Regulations, 
including  the  hospital  conditions  of 
participation  and  the  CLIA  regulations. 
Likewise,  although  the  FDA  terminology 
is  different,  it  is  understood  by  the 


entities  regulated  by  FDA  and  described 
by  FDA  as  follows. 

•  A  transfusion  service  is  a  facility 
that  is  part  of  either  a  hospital  or  an 
independent  clinical  laboratory,  that 
performs  compatibility  tests,  stores  and 
distributes  blood  components,  but  is  not 
engaged  in  the  routine  collection  or 
preparation  of  blood  or  plasma  except 
for  therapeutic  collections  or  separation 
of  recovered  plasma  or  red  blood  cells. 

•  A  blood  establishmeat  is  an  FDA 
registered  facility  or  portion  of  a  facility 
registered  as  such  with  FDA  piu-suant  to 
21  U.S.C.  section  510  and  21  CFR  part 
607  that  manufactures  blood  or  blood 
products.  These  include  hospital  and 
non-hospital  blood  banks, 
plasmapheresis  centers,  donor  centers, 
and  the  laboratories  performing  testing 
for  these  establishments. 

To  avoid  confusion  concerning 
whether  FDA  requirements  regarding 
lookback  and  quarantine  apply  to 
hospital  transfusion  services,  we  are 
adding  those  requirements  to  the 
hospital  conditions  of  participation.  We 
have  added  a  paragraph  (c)(3)  to 
§482.27  to  include  the  following 
requirements: 

•  Upon  notification  by  the  blood  bank 
(blood  establishment)  that  certain  blood 
and  blood  products  are  at  increased  risk 
for  transmitting  HFV  infection,  the 
hospital  (transfusion  service)  must 
determine  the  disposition  of  the  blood 
or  blood  product  and  if  it  is  holding  any 
of  the  blood  or  blood  product  in 
inventory.  If  so,  the  hospital  must 
quarantine  the  blood  or  blood  products 
until  notified  by  the  blood  bank  of  the 
results  of  an  FDA-licensed,  more 
specific  test  or  other  foUowup  testing 
recommended  or  required  by  FDA. 

•  The  hospital  may  release  the  blood 
or  blood  product  from  quarantine  only 
after  notification  by  the  blood  bank  that 
the  additional  testing  was  negative  for 
the  HIV  antibody,  absent  other 
informative  test  results.  If  the  testing 
confirms  the  presence  of  the  antibody 
for  HIV,  the  hospital  must  dispose  of  the 
blood  and  blood  products  in  accordance 
with  FDA  regulations  at  21  CFR  606.40 
and  notify  any  patients  who  received 
the  affected  blood  or  blood  products  of 
the  need  for  HIV  testing  and  counseling. 
(The  FDA  final  regulation  requires  the 
blood  bank  to  complete  the  licensed, 
more  specific  test  for  the  antibody  to 
HIV  within  30  days  and  promptly  notify 
the  hospital  transfusion  service  of  the 
test  results.) 

Comment:  Several  commenters 
sugge.sted  that  any  facility  receiving  and 
administering  blood  or  blood  products 
be  required  to  comply  with  the  same 
notification  requirements  as  set  forth  in 
the  proposed  rule.  Two  commenters 


also  suggested  this  standard  fw 
ambulatory  surgical  centers. 

Response:  Wnen  we  published  the 
proposed  regulation,  we  specifically 
requested  public  comment  regarding  the 
need  to  develop  similar  requirements 
for  other  facilities  that  provide 
transfusion  services.  Although  we  did 
not  receive  specific  suggestions,  we 
have  revised  §  482.27(c)(4)  to  clarify  that 
when  a  hospital  (transfusion  service) 
furnishes  blood  or  blood  products  to 
another  entity  or  appropriate  individual, 
the  hospital  retains  responsibility  for 
patient  notification. 

We  beheve  this  approach  is 
reasonable  and  consistent  with  the 
usual  path  followed  by  blood  from 
donation  to  transfusion.  As  clarified  in 
FDA  regulations,  blood  establishments 
(defined  in  21  CFR  607.3(c))  collect, 
screen,  and  test  the  blood,  prepare  blood 
components  or  process  blood  for  further 
manufacture,  and  label  blood 
components  for  distribution  to  a 
transfusion  service.  The  transfusion 
service  is  the  entity  responsible  for 
determining  compatibility  with  the 
patient's  sample  and  sending  the  blood 
to  the  patient's  location  (for  example, 
the  hospital,  cUnic,  nursing  facility,  or 
home  setting).  In  order  to  release  the 
blood  and  blood  products  for 
transfusion,  the  hospital  must 
crossmatch  the  blood  for  compatibility 
with  the  patient's  sample.  In  doing  so, 
the  hospital  would  obtain  enough 
information  to  enable  them  to  notify  the 
patient.  Thus,  the  hospital  has  patient 
information  and  a  notification  system  in 
place  and  is  in  the  best  position  to 
perform  patient  notification. 

We  note  that  FDA  is  adopting  the 
patient  notification  requirements  for 
hospitals  that  do  not  participate  in 
Medicare  and  Medicaid.  Thus,  all 
hospitals  that  administer  blood  and 
blood  products  or  release  the  blood  and 
blood  products  must  comply  with  the 
same  patient  notification  requirements. 

Timefmmefor  Completing  Notification 

In  the  proposed  rule,  we  did  not 
require  a  specific  timeframe  for 
completion  of  the  notification  effort. 
Rather,  we  required  the  hospital  to  make 
several  attempts  to  notify  the  patient's 
attending  physician  and,  if  the 
physician  is  unavailable  or  declines  to 
notify,  make  several  attempts  to  notify 
the  patient.  We  indicated  in  the 
preamble  that  the  hospital's  notification 
effort  should  begin  immediately  after 
receiving  the  information  from  the 
blood  bank  and  be  completed  within  8 
weeks.  Although  we  specifically  invited 
public  comment  on  the  sufficiency  of 
this  level  of  effort,  we  did  not  receive 
enough  information  to  draw  any 
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conclusions  about  existing  patient 

notification  activities.  In  addition,  the 

information  we  received  indicated 

fundameatal  differences  in  the 

viewpoinis  of  the  comraenters  as 

described  {below. 
Commetit:  Two  commentere  agreed 

with  the  ^proach  contained  in  the 

proposed  f-ule  and  did  not  want  the 

hospital 'sjsearch  for  the  patient's 

physician  !or  the  patient  to  be  bound  by 

a  specific  timeframe.  One  commenter 

suggested  that  we  only  include  the 

following  requirements  in  the  final  rule: 

(1)  Require  that  hospitals  have  written 

procedures  for  notifying  patients;  (2) 

provide  for  an  appropriate, 

knowledgf  able  person  to  talk  with  the 

patient  if  (jhe  physician  cannot  be 

reached  ot  chooses  not  to  be  involved; 

and  (3)  require  that  the  notice  be 
expeditious  and  confidential  and 

include  recommendations  to  seek  HIV 
testing  and  counseling.  Another 
commenter  suggested  that  we  require 
only  that  the  hospital  exercise  due 
diligence  and  document  its  notification 
efforts,      j 

Responae:  In  order  to  respond  to  these 
commenters,  we  consulted  with  FDA  on 
the  best  approach  to  the  notification 
timeframe.  We  have  decided  to  include 
a  specific  ^me&ame  for  completion  of 
the  notification  effort  in  order  to  prevent 
hospitals  from  making  sporadic  efforts 
over  a  protracted  period  of  time  and  to 

>rovide  a  feasonable  minimum  standard 

§  482.27(q)(5)).  We  believe  requiring  at 

east  three  attempts  to  notify  the 
physician  and,  as  necessary,  three 
attempts  to  notify  the  patient  within  8 
weeks  is  r^sonable.  Since  patient 
notificatioh  by  the  hospital  rarely  will 
be  necessary,  we  do  not  believe  Qiat 
requiring  ^  many  as  six  notification 
attempts  Will  be  burdensome  to 
hospitals.  I 

Ck)mnie^t:  One  commenter  asserted 
that  the  search  could  be  performed  in 
less  than  8  weeks  depending  on  a 
hospital's  abiUty  to  locate  records  and 
contact  th4  patient  by  mail.  Still  another 
commenter  questioned  whether  we  had 
considered  the  possible  delay  in  starting 
treatment  that  may  occur  because-of  the 
B-week  penod  allowed  for  notification 
and  expressed  concern  that  an  8-week 
delay  could  contribute  to  individuals 
unknowingly  transmitting  HIV.  One 
commenter  indicated  that  four  or  five 
attempts  oyer  a  3-  to  5-day  period  would 
be  sufficient  while  another  commenter 
suggested  that  we  require  a  12- week 
timeframe  lased  on  their  concern  that 
the  physic  an  might  decline  at  the  end 
of  the  8  weeks  and  leave  little  time  for 
the  hospita  I  to  perform  the  notification. 
Respons<  f;  We  believe  that  most,  if  not 
all.  notifici  tions  would  be 


accomplished  with  relatively  little  effort 
and  that  three  attempts  should  be 
sufficient  in  most  cases.  On  the  other 
hand,  if  a  hospital  has  made  a  good  faith 
effortof  at  least  three  attempts  but  is  not 
able  to  locate  the  patient  within  8 
weeks,  we  do  not  expect  the  hospital  to 
continue  its  search.  Of  course,  there  is 
no  limit  on  how  much  time  a  hospital 
may  choose  to  expend  on  this  effort. 

We  do  not  intend  for  the  hospital  to 
use  the  entire  8> weeks  to  attempt  to 
locate  a  physician  who,  at  the  end  of  the 
8-week  period,  may  be  determined  to  be 
imavailable.  Rather,  we  intend  that  the 
majority  of  the  8  weeks  be  used  to  locate 
and  notify  the  patient.  We  recommend 
that  the  hospital  promptly  make  three 
attempts  within  one  week  to  notify  the 
physician.  If  the  hospital  is  unable  to 
locate  the  physician  or  the  physician 
does  not  agree  to  notify  the  patient,  the 
hospital  should  promptly  start  attempts 
to  locate  the  patient. 

In  addition,  it  would  be  inappropriate 
for  the  physician  to  wait  until  the  end 
of  the  8-week  period  to  inform  the 
hospital  that  he  or  she  is  unwilling  to 
notify  the  patient.  In  most  cases,  we 
beheve  that  the  hospital  will  contact  the 
physician  by  telephone  and  the 
physician  will  make  an  immediate 
decision  to  agree  or  decline  to  notify  the 
patient.  However,  if  the  physician  is  not 
able  to  make  an  immediate  decision,  the 
physician  should  indicate  his  or  her 
decision  within  1  week  of  the  hospital's 
request.  In  this  way,  it  is  reasonable  to 
expect  the  hospital  to  locate  and  notify 
the  patient  in  the  remaining  7  weeks. 

We  are  aware  that  there  may  be 
instances  where  the  hospital's 
notification  efforts  will  extend  beyond 
the  8-week  period  due  to  circumstances 
beyond  the  hospital's  control.  For 
example,  a  physician  who  agrees  to 
notify  the  patient  may  later  inform  the 
hospital  that  he  or  she  was  unable  to 
notify  the  patient  or  the  patient  may  not 
respond  timely  to  notification  efforts 
because  he  or  she  is  away  from  home. 
In  these  cases,  the  hospital  must 
document  in  thie  patient's  medical 
record  the  extenuating  circumstances 
that  prevented  patient  notification 
within  the  8-week  timefi^me 
(§  482.27(c)(5)). 

Comment:  One  commenter  questioned 
whether  patient  notification  is  necessary 
if  several  years  have  passed  after  receipt 
of  a  transfusion,  or  whether  the  hospital 
can  establish  timeframes  after  which 
patient  notification  need  not  be  made. 

Response:  Section  610.46(a)  of  the 
FDA  regulation  published  elsewhere  in 
this  Federal  Register  defines  the 
quarantine  and  notification  process  to 
lie  followed  by  blood  establishments 
supplying  blood  to  hospitals.  Under  this 


rule,  when  a  blood  establishment  learns 
of  a  change  in  the  HIV  status  of  a  donor, 
the  blood  establishment  must  determine 
if  any  prior  donations  meet  the 
quarantine  and  notification 
requirements  set  forth  in  21  CFR 
610.46(a)  and,  as  appropriate,  inform 
the  hospital(s)  that  received  any  prior 
donations  from  the  donor.  Once  the 
blood  establishment  notifies  the 
hospital(s),  we  do  not  believe  that  there 
is  ever  a  time  that  p>atient  notification 
need  not  be  attempted.  It  is  only  when 
the  physician  or  the  hospital  cannot 
locate  the  patient  that  the  process  may 
come  to  an  end. 

Role  of  the  Physician  in  the  Notification 
Process 

Comment:  One  commenter  suggested 
that  we  require  any  physician  who 
wishes  to  participate  in  the  Medicare  or 
Medicaid  program  to  assume  the 
responsibility  for  notifying  the  patient 
and  providing  or  making  available 
appropriate  HTV  counseling  to  the 
patient.  Another  commenter  requested 
that  we  indicate  the  consequences  for 
physicians  who  fail  to  notify  the  patient. 

Response:  Although  we  beUeve  that  it 
is  appropriate  for  attending  physicians 
to  notify  their  patients,  we  do  not  have 
authority  under  current  law  to  require 
that  physicians  do  so.  Thus,  while  it  is 
true  that  there  are  no  Federal  penalties 
imposed  on  physicians  who  decline  or 
do  not  take  appropriate  steps  to  notify 
the  patient,  we  believe  most  physicians 
will  choose  to  notify  the  patient  and 
voluntarily  inform  the  hospital  whether 
notification  occurred.  Since  we  have  an 
agreement  with  each  Medicare  and 
Medicaid  participating  hospital  and  the 
law  authorizes  us  to  include  provisions 
such  as  these  under  the  hospital 
conditions  of  participation,  we  have 
determined  that  if  the  physician  does 
not  agree  to  notify  the  patient,  the 
hospital  must  assume  responsibility  for 
patient  notification. 

Comment:  Several  commenters 
wanted  clarification  regarding  when  a 
physician  could  decline  to  notify  the 
patient.  Many  commenters  disagreed 
with  permitting  the  physician  the 
option  to  decline  notification.  Four 
commenters  stated  that  this  poUcy 
contradicts  principles  of  continuity  of 
care  and  sound  medical  practice.  One 
commenter  asserted  that  no  physician 
will  notify  patients  if  given  the  option 
and  that  the  requirement  for  hospitals  to 
notify  patients  when  physicians  decline 
removes  any  incentive  for  the 
physicians  to  participate  in  the 
notification  process. 

Response:  In  the  interest  of  continuity 
of  care  and  sound  medical  practice,  we 
believe  that  most  physicians  will  notify 
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their  patients.  However,  we  continue  to 
believe  there  could  be  legitimate  reasons 
why  a  physician  might  refuse  to  notify 
the  patient;  for  example,  the  physician 
determines  that  the  patient  has  moved 
to  another  State  and  it  would  be 
difficuh  for  the  physician  to  identify 
HIV  counseling  and  testing  programs  in 
the  patient's  new  location,  or  the 
physician  has  had  very  limited  or  no 
contact  with  the  patient  in  several  years. 

Comment:  Several  commenters  asked 
us  to  publish  a  definition  of  "attending 
physician"  to  clarify  who  should  be 
responsible  for  patient  notification. 

Response:  In  §  482.27(c)(4),  we  have 
included  the  phrase  "physician  of 
record"  in  parentheses  next  to  the  term 
"attending  physician."  Although  many 
physicians  may  have  contact  with  a 
patient  in  the  course  of  a  hospital  stay, 
the  admitting  physician  is  identiHed  on 
the  admission  form.  We  believe  that  this 
physician  is  the  "physician  of  record" 
and  should  be  responsible  for  the 
notification.  However,  if  the  physician 
who  orders  the  transfusion  is  not  the 
same  physician  as  the  physician 
identified  on  the  admitting  form,  the 
hospital  may  ask  either  physician  to 
perform  the  notification. 

Comment:  One  commenter  questioned 
the  role  the  hospital  plays  in 
determining  whether  a  physician 
provided  information  and  referred  the 
patient  for  counseling.  One  commenter 
asked  that  we  specify  whether  the 
hospital  is  obligated  to  complete  any 
part  of  the  notification  that  the 
physician  fails  to  carry  out. 
Additionally,  the  commenter  questioned 
how  the  hospital  would  know  what  the 
physician  had  done. 

Response:  Under  this  regulation, 
when  the  physician  accepts 
responsibility  for  the  notification,  the 
hospital  is  not  required  to  follow  up 
with  the  physician  to  determine 
whether  patient  notification  occurred. 
Since  the  hospital  may  not  be  aware  of 
the  information  the  physician  provides, 
we  cannot  require  that  the  hospital 
complete  the  notification.  In  light  of 
physicians'  professional  relationship 
with  hospitals,  we  believe  physicians 
will  inform  the  hospital  whether 
notification  occurred.  If  the  physician 
informs  the  hospital  that  he  or  she  was 
unable  to  notify  the  patient,  the  hospital 
must  proceed  with  patient  notification. 

Comment:  One  commenter  wanted  to 
know  at  what  point  the  hospital 
resumes  responsibility  for  notification  if 
the  physician  is  unable  to  contact  the 
patient.  Two  commenters  questioned 
whether  the  physician  is  required  to 
inform  the  hospital  of  the  results  of 
notification,  for  example,  whether  the 
physician  was  unable  to  locate  the 


patient,  whether  the  patient  was  tested, 
and  the  results  of  the  testing. 

Response:  Although  we  beUeve  that 
the  physician,  as  part  of  his  or  her 
professional  responsibility,  will  inform 
the  hospital  of  the  results  of 
notification,  he  or  she  is  not  required  to 
do  so.  If  the  physician  accepts 
responsibility  for  notification,  and  later 
informs  the  hospital  that  the  patient  was 
not  notified,  the  hospital  must  attempt 
notification,  regardless  of  the  time  that 
elapsed  after  the  hospital  first  notified 
the  physician. 

Some  State  or  local  health  groups  may 
require  further  followup  and  other 
epidemiological  information  but  release 
of  information  is  dependent  upon  State 
and  local  laws,  the  medical  practice, 
and  the  patient-physician  relationship. 
Finally,  having  the  physician  notify  the 
hospital  of  the  results  of  testing  of  the 
referred  patient  is  outside  the  scope  of 
the  notification  requirements  of  this 
regulation. 

Comment:  One  commenter  noted  that 
the  laws  in  his  State  require  the 
physiciem  to  provide  information  to  the 
patient  regarding  blood  products  in 
advance  of  any  non-emergency 
transfusion  and,  when  the  physician 
orders  an  HIV  test,  to  obtain  the 
patient's  informed  consent. 

Response:  While  these  precautions  are 
indeed  important  to  the  risk 
management  of  blood  and  blood 
products,  they  do  not  remove  the  need 
for  notification  by  the  hospital  or 
physician  of  possible  contamination. 

Comment:  One  commenter  indicated 
that  assigning  patient  notification 
responsibility  to  the  hospital  means  that 
a  clinician  must  be  identified  to  handle 
the  cases  declined  by  the  physician. 
Several  commenters  questioned  whether 
the  appropriate  individual  to  notify  the 
patient  should  be  limited  to  someone 
with  medical  experience  or  whether  the 
hospital  may  designate  any  nonmedical 
personnel  to  perform  these  notifications. 
One  commenter  indicated  that  the 
physician  is  the  only  individual  who 
should  notify  the  patient,  while  another 
commenter  noted  that  the  infection 
control  representative  in  his  facility  is 
responsible  for  notification.  Another 
commenter  requested  that  we  permit  the 
hospital  to  bypass  the  doctor/patient 
relationship  if  the  physician  resists  the 
hospital's  request  to  notify  the  patient. 
One  commenter  suggested  that  when  the 
physician  declines  to  notify  the  patient, 
the  hospital  should  use  the  mail  system, 
rather  than  have  a  hospital  employee 
unknown  to  the  patient,  to  provide  the 
notification. 

Response:  We  continue  to  believe  it  is 
preferable  that  notification  be  made  by 
a  physician  with  whom  the  patient  has 


a  professional  relationship,  such  as  the 
attending  physician  who  coordinated 
the  care  during  the  patient's 
hospitalization  or  the  physician  who 
ordered  the  blood  or  blood  product. 
Nevertheless,  the  hospital  may 
designate  another  physician  or  an 
appropriate  hospital  representative  to 
inform  the  patient.  We  believe  that  the 
hospital  in  its  policies  and  practices 
will  designate  an  appropriate, 
competent  individual  to  perform  this 
type  of  notification  such  as  an  infection 
control  officer,  a  nurse,  a  clinical 
laboratory  scientist,  an  individual  with 
medical  expertise  who  is  not  a 
physician,  or  a  social  worker.  We  note 
that  the  hospital  must  review  any 
voluntary  notification  procedures  to 
ensure  that  they  conform  to  the 
requirements  of  this  regulation. 

Comment:  Several  commenters 
indicated  that  hospitals  should  develop 
policies  to  identify  the  appropriate 
physician  to  assist  in  notification  and 
counseling,  in  the  event  efforts  to  locate 
the  attending  physician  are 
unsuccessful. 

Response:  We  have  revised  the 
regulation  to  require  hospitals  to 
establish  policies  and  procedures  for 
notification  (§  482.27(c)(6)).  The  final 
regulation  does  not  require  a  hospital  to 
provide  HIV  testing  or  counseling,  but 
merely  to  refer  the  patient  for  testing 
and  counseling.  We  expect  that  the 
referral  for  testing  and  counseling  will 
be  made  to  a  physician  or  organization 
that  provides  high  quaUty  HIV  testing 
and  has  extensive  experience  in 
providing  HIV  counseling. 

Notification  Requirements 

Comment:  We  invited  comment  on 
whether  our  proposed  rule  should  be 
implemented  as  part  of  a  Medicare 
hospital  standard  or  as  part  of  the  FDA 
requirements  applicable  to  blood 
establishments.  While  most  commenters 
indicated  that  hospitals,  not  blood 
banks,  should  be  responsible  for 
assuring  that  patients  are  properly 
notified  of  the  possibility  that  they  have 
received  infectious  blood,  some 
commenters  recommended  that  blood 
banks  should  be  required  to  make 
notification. 

Response:  Based  on  the  comments  we 
received,  v/e  have  determined  that  the 
hospital  could  best  perform  the 
notifications  since  it  has  access  to 
medical  records.  Blood  banks  that  are 
not  departments  of  hospitals  do  not 
routinely  receive  hospital  patient 
information.  If  the  blood  bank  were  a 
department  within  the  hospital  or 
performed  compatibility  testing  for  the 
hospital,  it  would  have  access  to  piatient 
information  and  i;ould  perform  the 
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notification  as  designated  by  hospital 
policy.  Unjderthis  final  regulation, 
blood  ban|s  must  notify  the  hospital  of 
receipt  of  botentially  HIV  infectious 
blood  and  olood  products  and  hospitals 
are  responsible  for  patient  notification. 

Comment:  Two  commenters 
recommen|led  that  specific  operational 
issues  shovld  be  developed  at  the 
hospital  level  within  general  guidelines 
establishe<|  by  regulation.  Another 
commented  suggested  that  the  regulation 
describe  what  hospitals  are  expected  to 
accomplish  and  let  hospitals  determine, 
based  on  their  own  experience  and 
circumstances,  how  best  to  notify 
patients.  Flowever,  two  others  requested 
that  the  mechanics  of  notlHcation  be 
spelled  ou^  for  standardization. 

Respond:  As  noted  previously,  we 
added  §4^.27  (c)(4)  and  (c)(5)  to 
require  three  attempts  to  notify  the 
physician,  and,  as  necessary,  three 
attempts  td  notify  the  patient  with  8 
weeks.  Wejbelieve  that,  within  these 
parameter^  the  hospital  retains 
flexibility  to  develop  its  own  policies 
and  procedures  in  order  to  meet  the 
notificatioip  requirements. 

Comment:  One  commenter  indicated 
that  the  language  of  proposed 
§  482.27(c)(2)  is  inconsistent  with  the 
preamble  because  it  implies  that  the 
hospital  is  obligated  to  notify  both  the 
physician  and  the  patient. 

Responsf:  We  are  clarifying  in  this 
final  rule  tkat  the  hospital  must  notify 
the  patient  only  if  the  physician  is 
unavailablt,  declines,  or  later  informs 
the  hospital  that  he  or  she  was  luiable 
to  notify  the  patient  (§  482.27(c)(4)). 

Comment:  One  commenter  indicated 
that  a  seardi  should  be  terminated  only 
after  a  revitw  is  conducted  by  a 
hospital-spbnsored  "lookback  advisory 
committee"*  composed  of  relevant 
specialists  end  expert  staff  members. 

Response:  While  we  support  the  use 
of  an  advisory  committee  to  determine 
when  it  is  Appropriate  for  patient 
notification  efforts  to  cease,  we  have 
decided  not  to  adopt  this  suggestion  in 
the  regulation.  We  would  prefer  to  allow 
a  hospital  flexibility  to  develop 
responsible  policies  and  procedures.  Of 
course,  a  hospital  may  choose  to 
incorporate  the  commenter's  suggested 
approach  iito  its  policies  and 
procedures! 

Commer^:  Four  commenters  indicated 
that  there  are  no  requirements  that 
identify  the  information  to  be  released 
during  patient  notification.  The 
commenterB  suggested  that  we  establish 
uniform  and  standard  minimum 
requiremer  ts  for  disclosing  information 
to  patients  iuring  the  notification 
process. 


Response:  We  agree  and  have  added 
§482.27(c)(6)(iii)  to  clarify  that  when  a 
physician  or  hospital  notifies  a  patient 
about  the  need  for  HIV  testing  and 
counseling,  the  patient  will  also  be 
given  the  names  of  several  programs  or' 
places  in  the  area  where  the  patient 
resides  that  provide  these  services.  In 
addition,  the  patient  will  be  told  about 
any  requirements  or  restrictions  the 
programs  may  impose  such  as  whether 
the  program  requires  a  fee,  a  physician 
request  form,  identification  or  public 
assistance  cards,  or  a  residency 
requirement.  In  some  situations,  the 
hospital,  in  conjunction  with  its 
advisory  groups,  will  provide  the 
materials  for  the  physician  to  use  or 
identify  programs  that  provide  the  HIV 
testing  and  counseling.  Some  groups 
have  developed  packages  of  materials, 
brochures,  and  information  about  the 
risks  of  blood  and  blood  products  and 
how  HIV  infection  is  transmitted.  The 
Centers  for  Disease  Control  and 
Prevention  (CDC)  National  AIDS  Hotline 
operates  a  toll-fiw  number  (1-80O-342- 
2437)  24  hours  a  day  that  the  hospital 
or  physician  can  give  to  the  patient  for 
more  assistance.  (The  Hotline  offiers 
anonymous,  confidential  AIDS 
information  to  the  American  public. 
Trained  information  specialists  answer 
questions  about  HTV  infiaction  and 
AIDS.  The  physician  or  hospital  can 
give  the  patient  the  Hotline  number  (1- 
800-342-AIDS/2437  (EngUsh);  1-800- 
344-7432  (Spanish)  and  1-800-243- 
7889  (TDD/Deaf  Access)).  We  encourage 
physicians  and  hospitals  to  make 
available  to  the  patient  any  additional 
information  that  would  be  useful  to  the 
patient  and  consult  with  and  obtain 
resource  materials  bom  programs  that 
are  funded  by  the  Ryan  White 
Comprehensive  AIDS  Resources 
Emergency  Act,  the  CDC,  county  and 
State  health  departments,  and  AIDS 
awareness  groups. 

Privacy  and  Recordkeeping 

Comment:  One  commenter  expressed 
concern  that  the  proposed  regulation 
did  not  address  the  issue  of  privacy  in 
recordkeeping,  including  access  to  the 
information  from  the  Blood  Donor 
Locator  Service  (BDLS)  operated  by  the 
Social  Security  Administration  (SSA), 
and  blood  baiik  and  hospital  records. 
The  commenter  suggested  that,  even  - 
though  these  issues  may  be  addressed 
elsewhere,  they  needed  to  be  restated  in 
this  regulation. 

Response:  Hospital  requirements  for 
confidentiality  in  recordkeeping  are 
already  in  existing  regulations  at 
§  482.24.  Dociunents  related  to 
notification  become  part  of  the  patient's 
medical  record  and  are  subject  to  the 


normal  safeguards  for  access, 
information  release,  patient  consent, 
and  other  precautions  for  confidential 
information,  whether  in  hard  copies, 
films,  or  computer  records.  If  there  is 
any  doubt  about  confidentiality  or 
disclosure,  a  medical  record 
administrator  can  be  consulted  to 
provide  adequate  instructions.  In 
addition,  the  hospital  must  establish 
procedures  that  conform  to  all  Federal, 
State  and  local  laws  regarding 
confidentiality. 

Comment:  One  commenter  suggested 
that  the  hospital  send  the  physician  a 
return  postcard  and  ask  that  the 
postcard  be  sent  back  to  the  hospital 
indicating  whether  the  patient  was 
notified,  and,  if  so,  the  date  the 
physician  notified  the  patient. 

Response:  As  noted  earlier,  we  have 
revised  the  regulation  to  require 
hospitals  to  establish  policies  and 
procedures  for  notification,  including 
requirements  for  confidentiality 
(§  482.27(c)(7)).  We  have  concerns  about 
maintaining  patient  confidentiality 
through  use  of  postcards  to  convey 
information  about  potentially  HIV 
infectious  blood  and  blood  products. 
Although  this  final  rule  aff^ords  the 
hospital  the  flexibility  to  establish    ~ 
policies  and  procedures  for  the 
notification  process,  the  policies  and 
procedures  must  protect  patient 
confidentiality. 

Comment:  In  addition  to  any  State 
requirements  or  laws  concerning  HIV 
confidentiality,  many  commenters 
recommended  that  all  written  patient 
notifications  be  marked  "confidential" 
and  be  sent  only  by  certified  mail.  Two 
commenters  asked  for  a  "return 
receipt." 

Response:  While  we  would  support 
efforts  by  hospitals  to  use  certified  mail 
when  written  patient  notification  is 
necessary,  we  have  decided  not  to 
incorporate  this  requirement  in  the 
regulation.  Similarly,  although  use  of  a 
return  receipt  would  provide  the 
hospital  with  confirmation  that  the 
individual  received  the  information, 
incorporating  this  specific  requirement 
may  conflict  with  State  laws  that  require 
"marking  for  confidentiality"  and 
would  limit  the  hospital's  flexibility  to 
develop  a  process  based  on  its 
experience  and  circumstances. 

Comment:  One  commenter  did  not 
want  all  patients  notified  based  on  a 
concern  that  once  a  patient's  HIV  status 
is  known,  the  patient  may  be  subjected 
to  ostracism  and  discrimination  in 
receiving  care.  Since  many  hospitals  use 
universal  precautions  for  infection 
control,  the  commenter  believed  that 
there  is  no  need  to  know  the  HFV  status 
of  patients.  However,  information  about 
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the  HTV  status  could  be  retained  by  the 
patient's  physician. 

Response:  We  believe  it  is  important 
for  the  patient  to  know  of  his  or  her 
potential  exposure  to  HIV  so  that  he  or 
she  will  be  informed  of  the  need  for 
testing  and  counseling  in  order  to 
promote  behavior  changes  that  will 
reduce  the  risk  for  transmission  of  HIV 
and  to  detect  HIV  infection  in  persons 
so  that  their  need  for  medical  treatment 
and  other  services  can  be  assessed. 

Comment:  One  commenter 
recommended  that  we  clarify  the 
documentation  needed  to  be  filed  by  the 
attending  physician  and  materials  to  be 
developed  and  retained  by  the  hospital. 
Another  commenter  wanted  to  know 
which  steps  in  the  process  should  be 
documented,  that  is,  the  attempts  to 
notify  patients,  counseling,  patient 
referral,  etc.  One  commenter  questioned 
whether  compliance  can  be  evaluated 
by  Medicare,  the  FDA,  or  the  )oint 
Commission  on  Accreditation  of 
Healthcare  Organizations  (JCAHO) 
without  specific  documentation 
requirements  for  notifying  patients  of 
potentially  infectious  blood  or  blood 
products. 

Response:  We  are  not  looking  for 
lengthy  documentation,  but  sufficient 
recordkeeping  that  indicates  when 
attempts  were  made  to  notify  the  patient 
and  the  results  of  those  attempts.  We  are 
not  prescribing  forms  that  a  hospital 
must  use;  however,  a  hospital  may 
develop  its  own  record  forms.  We  do 
not  believe  that  additional  files  or  new 
systems  of  data  should  be  kept  on  this 
matter.  The  surveyor,  in  determining 
compliance,  must  be  able  to  determine 
satisfactorily  that  the  manner  in  which 
the  hospital  performs  notifications 
comports  with  the  regulation. 

Comment:  One  commenter  requested 
that  we  clarify  the  type  of  information 
regarding  the  patient,  for  example, 
patient  testing  results,  that  can  be 
shared  between  physician  and  hospital. 

Response:  The  hospital  and  the 
physician  may  determine  if  any 
information  should  be  shared.  This  rule 
does  not  require  the  sharing  of 
information  between  the  physician  and 
the  hospital.  Patient  testing  results  are 
outside  the  scope  of  this  regulation. 

Comment:  One  commenter  asked  for 
standardized  recommendations  for 
record  retention  by  blood  banks  and  by 
institutions  accepting  and  administering 
blood  and  blood  products.  The 
commenter  asserted  that  his  facility 
requires  that  employee  health  records  he 
kept  for  30  years  after  terminating 
employment. 

Response:  Although  a  facility  may 
require  that  employee  health  records  be 
kept  for  .10  years  after  the  employee 


leaves  emplojrment,  this  is  not  the 
current  Federal  standard  for  records 
involving  blood  and  blood  products. 
The  hospital  conditions  of  participation 
require  that  hospital  medical  records 
must  be  kept  at  least  5  years 
(§  482.24(b)(1)).  The  notification  records 
and  blood  bank  records  are  subject  to 
the  same  5-year  requirement. 
Additionally,  the  FDA  regulations  at  21 
CFR  606.160(d)  require  that  blood  and 
blood  product  records  be  kept  for  at 
least  5  years  after  processing,  or  6 
months  after  the  latest  expiration  date, 
whichever  is  later.  Under  CLIA,  the 
laboratory  regulations  on  quality  control 
records  for  blood  and  blood  products 
(§493.1221)  reflect  the  FDA  regulation. 
Any  longer  timeframe  for  retention  of 
medical  records  is  dependent  upon 
hospital  policies,  State  laws, 
computerization,  storage  space,  and 
investigational  studies. 

Comment:  Two  commenters 
interpreted  the  proposed  rule  as 
requiring  notification  by  the  hospital 
when  the  patient  is  terminally  ill, 
debilitated,  or  celibate,  and  is  not  (and 
has  not  been)  an  infection  risk  to  others. 
The  commenters  expressed  concern  that 
these  patients  would  be  adversely 
affected  by  the  notification.  The 
commenter  interpreted  the  proposed 
rule  to  require  the  hospital  to  inform  the 
patient  even  if  the  physician  caring  for 
the  patient,  either  alone  or  in 
consultation  with  relatives,  believes  the 
harmful  efiiects  of  notification  exceed 
the  benefits  of  notification. 

Response:  We  have  revised  the 
regulation  at  §  482.27(c)(8)  to  clarify  that 
the  physician  or  hospital  may  notify  a 
legal  representative  designated  in 
accordance  with  State  law.  Further,  if 
the  patient  is  competent,  but  the 
physician  believes  the  information 
should  not  be  given  to  the  patient  and 
State  law  permits  a  legal  representative 
or  relative  to  receive  information  on  the 
patient's  behalf  (for  example,  when  the 
patient  is  under  age  18),  then  the 
physician  must  notify  the  patient's 
representative  or  relative.  Upon  learning 
of  the  death  of  a  transfusion  patient,  the 
hospital  must  pursue  the  notification 
process  to  inform  the  patient's  family. 
Public  health  concerns  would  warrant 
that  the  notification  process  continue 
and  include  the  deceased  patient's  legal 
representative  or  relative.  It  would  not 
be  appropriate  for  a  physician  or 
hospital  to  determine  that  the  patient  or 
someone  acting  on  his  or  her  behalf 
need  not  be  informed. 

Comment:  Three  commenters  wanted 
epidemiologic  information, 
demographics,  or  other  information  to 
he  provided  to  the  State  health 
department  or  other  appropriate  entity 


for  patient  followup.  Another 
commenter  requested  that  the  blood 
bank  notify  the  physician  and  the 
regional  health  departments  about 
potentially  HIV  infectious  blood  and 
blood  products  being  administered.  The 
commenter  referred  to  the  health 
department's  ability  to  track  various 
diseases  and  to  provide  pre-  and  post- 
counseling  of  possible  HIV-infected 
individuals. 

Response:  Disclosure  of  information 
to  entities  other  than  the  hospital,  the 
patient,  and,  as  appropriate,  the 
patient's  legal  representative  or  relative, 
is  governed  by  State  law  and  hospital 
policies  and  is  Outside  the  scope  of  this 
rulemaking. 

Comment:  One  commenter  suggested 
that  the  notification  about  a  patient's 
HIV  status  be  given  to  good  Samaritan 
bystanders.  The  commenter  stated  that 
there  are  circumstances  when  an 
individual  injured  in  an  accident  or  fire 
requires  subsequent  medical  care.  When 
that  care  is  given  and  the  patient  is 
found  to  be  HTV  positive,  the 
commenter  stated  that  all  those  who 
have  given  the  patient  medical  care 
should  be  informed  of  the  patient's 
status.  The  commenter  wants  State  and 
Federal  regulations  to  protect  health 
care  workers,  emergency  medical 
technicians,  and  public  safety  officials. 

Response:  The  comment,  while 
addressing  an  important  public  health 
and  safety  issue,  is  beyond  the  scope  of 
this  regulation.  However,  the  CDC 
published  a  final  rule  on  March  21, 
1994  to  address  this  issue  (59  FR 
13418). 

Comment:  One  commenter  wanted 
the  hospital  to  be  informed  promptly  by 
outside  blood  sources  if  there  is  any 
doubt  about  its  blood  supplies  possibly 
being  infected  by  the  HIV  virus. 

Response:  The  issue  raised  by  the 
commenter  is  addressed  in  the  FDA 
final  regulation  published  elsewhere  in 
this  Federal  Register. 

Hospital  Agreements  With  Blood  Banks 

Comment:  One  commenter  indicated 
that  government  intrusion  in  mandating 
agreements  between  hospitals  and  blood 
banks  would  not  permit  the 
organizations  to  work  out  their  own 
agreements.  Another  commenter  stated 
that  if  hospitals  are  required  by 
regulation  to  have  an  agreement  for 
procurement,  transfer,  and  availability 
of  blood  and  blood  products,  the  blood 
banks  would  be  ine  position  to  impose 
additional  terms  through  the  agreements 
that  the  hospital  would  not  otherwise 
wish  to  accept,  for  example,  an 
agreement  under  which  a  hospital 
would  never  seek  indemnification  from 
the  blood  bank  for  infetitious  blood  or 
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blood  products.  Another  commenter 
suggested  that  his  facility  occasionally 
obtains  bloop  or  blood  products  from  a 
source  other  than  the  blood  bank  that 
regularly  supplies  it.  The  commenter 
questioned  i|krhether  the  hospital  is 
required  to  l^ave  an  agreement  with  all 
sources  supplying  blood  to  the  hospital. 

Response:  Tne  laboratory 
requirement$  at  §493.1277  already 
require  that  in  the  case  of  services 
regularly  furnished  by  an  outside  blood 
bank,  the  hospital  laboratory  must  have 
an  agreement  reviewed  and  approved  by 
the  director  that  governs  the 
procurement,  transfer,  and  availability 
of  blood  and'  blood  products.  We  note 
that  a  blood  bank  that  is  part  of  a 
hospital  is  not  required  to  have  an 
agreement  v^th  the  hospital 
administrati<>n,  but  the  laboratory  still 
would  have  policies  of  proper  practice 
that  meet  the  FDA  regulations  and 
requirements  of  other  regulatory  and 
accrediting  bodies.  We  intend  that  the 
details  of  tha  agreements  or  practice 
policies  that  are  worked  out  between  the 
blood  bank  and  the  hospital  be 
consistent  with  Federal,  State  and  local 
laws.  Finally,  we  recognize  that,  under 
certain  circumstances,  hospitals  may 
receive  blood  from  a  source  other  than 
the  blood  baok  that  has  an  agreement 
with  the  hospital.  For  example,  dtuing 
a  blood  emeigency,  a  hospital  may 
receive  blood  from  another  blood  bank 
that  may  have  a  surplus  of  a  special 
blood  type  tl^t  is  needed  by  the 
hospital's  patient.  In  this  situation,  if 
the  blood  baiik  becomes  aware  that  the 
blood  it  furnished  the  hospital  is 
potentially  infected  with  HIV.  the  FDA 
regulations  r«quire  the  blood  bank  to 
notify  the  ho^ital. 

Comment:  One  commenter  indicated 
that  the  blood  bank  obligations  are 
better  achieve  through  regulations  by 
the  FDA.  Further,  the  commenter 
suggested  th^t  since  requirements 
change  from  time  to  time,  all  agreements 
would  need  tio  be  changed  every  time. 
The  commenter  also  concluded  that 
establishing  tequirements  by  regulation 
alone  is  more  flexible  and  efficient  than 
regulations  and  contractual  agreements. 

Response:  As  noted  previously.  FDA 
and  HCFA  ar^  responsible  for  diff'erent 
aspects  of  ensuring  the  safety  of  blood 
and  blood  pr^ucts.  Blood  banks  are 
subject  to  FD|i\  regulations  for  current 
good  manufa^uring  practices  and 
additional  standards  for  the 
manufacture  bf  blood  and  blood 
components  under  21  CFR  parts  211 
and  600,  60l|606.  610,  and  640.  HCFA 
regulations  cover  quality  control,  health 
and  safety  is^es,  and  adequacy  of 
laboratory  services.  Since  the  hospital 
has  acces-s  totnedical  records  and  it  is 


preferable  that  the  notification  is  made 
by  an  individual  with  whom  the  patient 
has  a  professional  relationship,  such  as 
the  attending  physician  who 
coordinated  the  care  during  the  patient's 
hospitalization,  we  believe  that  the 
requirements  of  this  regulation  should 
be  addressed  through  the  hospital 
conditions  of  participation.  Agreements 
can  be  written  flexibly  so  that  any 
changes  in  FDA  or  HCFA  requirements 
can  be  incorporated  into  operating 
procedures  rather  than  by  constructing 
a  new  contractual  agreement. 

Comment:  One  commenter 
recommended  that  the  SSA  BDLS  fae 
expanded  and  adapted  to  provide 
assistance  in  mandated  lookback 
programs  to  locate  patients.  Another 
commenter  asked  that  the  SSA  BDLS 
program  be  available  for  locating  the  last 
address  of  known  sexual  partners  of 
lookback  patients  if  notifying  them  is 
determined  to  be  necessary. 

Response:  The  SSA  BDLS  was 
implemented  to  enable  States  and 
authorized  blood  donation  facilities  to 
notify  blood  donors  whose  donations 
indicate  that  they  are  or  may  be  infected 
with  HTV.  Section  8008  of  the  Technical 
and  Miscellaneous  Revenue  Act  of  1988 
(Pub.  L.  100-647)  provides  for 
furnishing  only  to  participating  States 
and  authorized  blood  donation  facilities 
at  their  request  the  last  known  personal 
mailing  address  of  blood  donors  whose 
blood  donation  shows  that  they  are  or 
may  be  infected  with  HIV,  if  the  State 
or  authorized  blood  donation  facility 
has  been  unable  to  locate  the  donors. 
The  SSA  BDLS  caiuiot  be  used  for  any 
other  purpose.  To  expand  the  program 
to  include  obtaining  information  on  the 
patient  or  known  sexual  partner  would 
require  a  legislative  amendment. 

Comment:  One  commenter  stated  that 
the  rule  did  not  address  requirements 
for  hospitals  that  have  their  own  blood 
banks. 

Response:  We  have  clarified  in 
§  482.27(c)(4)  that  if  the  hospital  has 
administered  potentially  HIV  infectious 
blood  and  blood  products  directly 
through  its  own  blood  bank  or  under  an 
agreement  with  an  outside  blood  bank, 
the  hospital  must  promptly  notify  the 
patient's  physician.  We  note  that  a 
hospital  transfusion  service  that  also 
functions  as  a  blood  establishment,  that 
is,  collects  and  manufactures  blood  and 
blood  products,  is  subject  to  HCFA's 
final  rule  as  a  transfusion  service  and 
FDA's  final  rule  as  a  blood 
establishment. 

Contracting  for  Notification 

Comment:  Four  commenters 
recommended  that  we  permit  a  hospital 
to  formally  contract  with  a  blood  center 


to  supervise  the  notification  of  the 
patient,  testing,  and  counseling 
procedures,  if  the  physician  is 
unavailable  or  declines  to  do  so.  One 
commenter  mentioned  that  the 
departments  of  health  in  three  States 
perform  notification  and  tracing  of  HIV/ 
AIDS  patients  and  contacts.  Another 
commenter  suggested  public  health 
departments  as  an  alternative  for 
notification  and  counseling  because  of 
the  expertise  and  mechanisms  that  are 
already  in  place. 

Response:  There  is  no  barrier  to  a 
hospital  contracting  with  another 
organization  to  perform  the  notification, 
testing,  and  counseling.  However,  under 
this  rule,  the  hospital  is  responsible  for 
the  notification  and  referral.  We  are 
aware  that  a  number  of  State 
departments  of  health  provide 
notification  and  tracing  of  HIV/AIDS 
patients  and  contacts.  Nonetheless,  we 
continue  to  believe  that  the  hospital  and 
the  physician  are  in  a  better  position  to 
perform  the  notification  because  of  their 
prior  involvement  with  the  patient.  A 
hospital  that  delegates  notification  must 
ensure  that  the  notification  and  referral 
for  counseling  are  performed  in 
accordance  with  this  regulation.  If  the 
blood  center  or  organization  fails  to 
comply  with  the  conditions  of 
participation,  the  hospital  would  be 
subject  to  a  noncompliance  action. 

Counseling 

Comment:  Two  commenters  stated 
that  some  State  laws  require  specific 
counseling  procedures  and  clinical 
information  for  those  undergoing 
counseling  for  HIV  testing. 

Response:  We  believe  individual  State 
laws  should  be  followed  to  provide 
information  and  counseling  procedures 
following  the  notification  process.  The 
notification  and  referral  requirements  in 
the  rule  do  not  conflict  with  any  such 
State  laws. 

Enforcement 

Comment:  One  commenter  urged  us 
to  recognize  the  Joint  Commission  on 
Accreditation  of  Healthcare 
Organizations  (JCAHO)  and  the 
American  Osteopathic  Association 
(AOA)  standards  to  avoid  a  second 
survey  by  Medicare. 

Response:  We  have  been  in  contact 
with  the  JCAHO  and  AOA  and  have 
evaluated  their  standards  to  ensure 
comparability  with  the  requirements  in 
this  final  regulation.  Both  organizations 
plan  to  incorporate  the  new 
requirements  into  the  1996  update  to 
their  accreditation  standards.  Therefore, 
a  hospital  accredited  by  the  JCAHO  or 
the  AOA  would  be  deemed  to  meet  the 
Medicare  requirement  for  the  .standards 
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on  potentially  HIV  infectious  blood  and 
blood  products.  A  second  survey  by 
HCFA  would  not  be  routinely  required. 
However,  if  a  complaint  was  filed 
regarding  a  look-back  situation  and 
HCFA  decided  the  situation  warranted 
an  investigation,  HCFA  may  authorize  a 
complaint  investigation. 

Burden  on  Hospitals 

Comment:  One  commenter  disputed 
the  estimate  in  the  proposed  rule  of  1 
hour  of  public  reporting  burden  (58  FR 
34980)  and  suggested  that  notification 
takes  more  than  1  hour  to  complete. 

RespoQse:  We  estimated  the  1-hour 
timeframe  based  on  several 
assumptions:  (1)  The  records  on  the 
patient  had  already  been  retrieved,  (2) 
the  physician  of  record  was  noted  on 
the  admission  sheet,  and  (3)  the  hospital 
had  the  physician's  correct  phone 
number  or  address.  We  anticipated  that 
the  phone  conversation  between  the 
hospital  representative  and  physician 
would  last  approximately  10  minutes. 
We  inflated  this  figure  to  1  hour  because 
we  wanted  to  include  any  time 
necessary  for  recalls  and  wrong 
numt)ers.  We  also  considered  time 
necessary  for  preparation  of  written 
notices  and  delivery  of  notices  to  the 
mail  room.  We  expect  that  a  hospital 
will  rarely  need  to  notify  a  patient 
directly,  although  we  recognize  that  it 
would  take  additional  time.  We  did  not 
receive  any  comments  that  cited 
examples  of  the  time  involved  to  notify 
a  patient.  Some  hospitals  have  computer 
linkup  between  departments  and  can 
easily  retrieve  information.  The  time 
involved  for  each  case  also  may  differ 
depending  upon  whether  it  was  a  single 
unit  of  blood  given  to  one  patient  versus 
a  unit  of  blood  that  was  separated  intp 
several  blood  products  and  given  to 
several  patients.  If  a  single  unit  of  blood 
is  separated  into  several  components  or 
blood  products,  each  individual  affected 
by  the  donor  represents  a  separate 
notification  case. 

Comment:  Two  commenters  stated 
that  the  cost  associated  with  an 
additional  standard  would  add  an 
unnecessary  regulatory  burden. 

Response:  We  disagree  that  the  cost  of 
this  standard  would  be  burdensome. 
Although  initial  implementation  of 
notification  procedures  will  require 
some  expenditure  of  time  and  effort,  we 
believe  most  hospitals,  blood  banks,  and 
physicians  are  currently  voluntarily 
complying  with  the  requirements  of  this 
final  regulation.  We  estimate  that  the 
ongoing  cost  of  complying  with  this 
regulation  will  be  small  because  the  risk 
of  a  person  being  transfused  with 
potentially  HIV  infectious  blood  and 
blood  products  is  small  and  declining. 


IV.  Provisions  of  the  Final  Regulations 

After  consideration  of  the  public 
comments,  we  are  adopting  the  June 
1993  proposed  rule  with  the  following 
changes. 

•  We  have  clarified  that  when  the 
blood  bank  notifies  the  hospital  that 
certain  blood  and  blood  products  are  at 
increased  risk  for  HIV  infection,  the 
hospital  must  determine  if  it  is  holding 
any  of  the  blood  or  blood  product  in 
inventory.  If  so,  the  hospital  must 
quarantine  the  blood  or  blood  products 
until  notified  by  the  blood  bank  of  the 
results  of  a  licensed,  more  specific  test 
or  other  foUowup  testing  recommended 
or  required  by  FDA.  The  hospital  may 
release  the  blood  or  blood  product  from 
quarantine  only  after  notification  by  the 
blood  bank  that  the  licensed,  more 
specific  test  was  negative  for  HIV 
antibody,  absent  other  informative  test 
results.  (§  482.27(c)(3)) 

•  We  have  clarified  that  when  patient 
notification  is  necessary,  hospitals  are 
required  to  make  three  attempts  to 
notify  the  patient's  attending  physician 
or  the  physician  who  ordered  the  blood 
or  blood  product  and  ask  the  physician 
to  notify  the  patient.  If  the  physician  is 
unavailable,  declines,  or  later  informs 
the  hospital  that  he  or  she  was  unable 
to  notify  the  patient,  the  hospital  must 
make  three  attempts  to  notify  the 
paUent.(S  482.27(c)(4) 

•  We  have  clarified  that  when  a 
hospital  releases  blood  and  blood 
products  to  another  entity  or 
appropriate  individual  for  transfusion, 
the  hospital  is  responsible  for  the 
patient  notification  process. 

(§  482.27(c)(4)) 

•  We  have  specified  that  notification 
to  a  legal  representative  or  relative  of 
the  patient  may  be  appropriate  in  those 
instances  permitted  by  State  law  or 
where  the  patient  is  deceased. 

(§  482.27(c)(8)) 

•  We  have  clarified  that  we  are  not 
requiring  the  physician  to  make  the 
actual  counseling  appointment  for  the 
patient  and  expanded  the  description  of 
the  content  of  notification. 
(§482.27(c)(6)(ii)  and  (iii)) 

•  We  have  clarified  that  a  hospital's 
steps  to  notify  must  be  initiated 
promptly  and  completed  within  8 
weeks.  ^§§  482.27(c)(4)(i)  and  (c)(5)) 

•  We  have  required  that  hospitals 
establish  policies  and  procedures  for 
notification  and  documentation  that 
conform  to  Federal,  State,  and  local 
laws,  including  requirements  for 
confidentiality  and  for  medical  records. 
(§  482.27(c)(7)) 

•  We  clarified  that,  if  the  hospital 
uses  the  services  of  an  outside  blood 
bank,  the  agreement  governing  the 


procurement,  transfer,  and  availability 
of  blood  and  blood  products  must 
require  the  blood  bank  to  promptly 
notify  the  hospital  about  potentially  HIV 
infiactious  blood  and  blood  products. 
(§  482.27(c)(2)) 

V.  Collection  of  Information 
Requirem«it8 

Under  the  Paperwork  Reduction  Act 
of  1995  (44  U.S.C.  3501  et  seq.), 
agencies  are  required  to  provide  60-day 
notice  in  the  Federal  Register  and 
solicit  public  comment  before  a 
collection  of  information  requirement  is 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval.  In  order  to  fairly  evaluate 
whether  an  information  collection 
should  be  approved  by  OMB,  the 
Paperwork  Reduction  Act  of  1995 
requires  that  we  solicit  comment  on  the 
following  issues: 

•  Whether  the  information  collection 
is  necessary  and  useful  to  carry  out  the 
proper  functions  of  the  agency; 

•  The  accuracy  of  the  agency's 
estimate  of  the  information  collection 
burden; 

•  The  quality,  utilify,  and  clarity  of 
the  information  to  be  collected;  and 

•  Recommendations  to  minimize  the 
information  collection  burden  on  the 
affected  public,  including  automated 
collection  techniques. 

Since  this  final  rule  contains 
information  collections  that  are  subject 
to  OMB  review  under  the  Paperwork 
Reduction  Act  of  1995,  we  are  soliciting 
public  comment  on  these  information 
collections  as  discussed  below. 

As  discussed  in  detail  section  in.  of 
this  preamble,  we  are  requiring  in 
§  482.27(c)  that  Medicare  participating 
hospitals  undertake  certain  activities 
when  they  learn  that  they  have  received 
blood  or  blood  products  that  are  at 
increased  risk  of  transmitting  HIV 
infection.  These  activities  include  the 
identification  and  quarantine  of  affected 
blood  and  blood  products  that  remain  in 
inventory  pending  confirmatory  testing. 
If  the  testing  confirms  that  blood  or 
blood  products  the  hospital  received  are 
potentially  HFV  infectious,  the  hospital 
must  promptly  make  at  least  three 
attempts  to  notify  the  patient's  attending 
physician  and  ask  the  physician  to 
inform  the  patient  of  the  need  for  HIV 
testing  and  counseling.  If  the  physician 
is  unavailable,  declines,  or  later  informs 
the  hospital  that  he  or  she  was  unable' 
to  notify  the  patient,  the  hospital  must 
promptly  make  at  least  three  attempts  to 
notify  the  patient,  the  patient's 
surviving  relative,  or  other  person 
designated  in  accordance  with  State 
law.  The  hospital  must  document  in  the 
patient's  medical  record  the  notification 
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or  attempts  to  give  the  required 
notification.  Hospitals  must  establish 
policies  a]|d  procedures  for  patient     - 
notincation  and  documentation  that 
conform  to  Federal.  State,  and  local 
laws,  including  requirements  for 
confidentiality.  Finally,  if  the  hospital 
uses  the  services  of  an  outside  blood 
bank,  the  Agreement  governing 
procurement,  transfer,  and  availability 
of  blood  and  blood  products  must  be 
revised  to  require  the  blood  bank  to 
promptly  potify  the  hospital  about 
potentially  HlV-infectious  blood  or 
blood  products.  We  note  that  the  burden 
associated  with  these  requirements 
involves  the  establishment  of  a  system 
to  Eacilitatt  information  collection  (that 
is,  the  notification  and  documentation 
of  notificaUon),  but  are  not  themselves 
information  collections. 

These  changes  would  not  increase 
significantly  the  paperwork  and 
information  collection  burden  on  the 
approximately  6,400  Medicare- 
participating  hospitals.  We  estimate  that 
development  of  policies  and  procedures 
for  handling  potentially  HIV-infectious 
blood  and  blood  products  and  revision 
of  agreements  between  hospitals  and 
their  blood  banks  will  increase  each 
hospital's  tecordkeeping  burden  by 
approximately  2  hours.  Since  this  2 
hour  burdai  is  a  one-time  occurrence 
for  each  hospital,  the  total  burden 
associated  with  this  particular 
requirement  is  12,800  hours. 

We  further  estimate  that  notifying 
patients  and  documenting  notification 
efforts  in  patients'  medical  records  will 
take  approximately  1  hour  per 
occurrencei  As  indicated  in  section  m. 
of  this  preamble,  we  based  this  estimate 
on  several  tssiunpUons:  (1)  The  records 
on  the  patitnt  had  already  been 
retrieved;  (2)  the  physician  of  record 
was  noted  en  the  adinission  sheet;  and 
(3)  the  hospital  had  the  physician's 
correct  telephone  number  or  address. 
The  time  ii^olved  for  each  lookback 
case  also  wky  differ  depending  upon 
whether  it  was  a  single  unit  of  blood 
given  to  one  patient  versus  a  unit  of 
blood  that  was  separated  into  several 
blood  prodttcts  and  given  to  several 
patients.  We  considered  each  individual 
affected  by  the  donor  to  be  a  separate 
notification!  case.  FDA  has  estimated 
that  approximately  60  lookback  cases 
occur  annually,  with  16  involving 
patient  notification.  These  cases  are 
spread  over;  approximately  6,600 
hospitals,  including  approximately  200 
hospitals  fh(at  do  not  participate  in  the 
Medicare  program.  If  we  assume  that  all 
16  cases  involving  patient  notification 
were  to  occlu-  in  Medicare-participating 
hospitals,  t  lis  requirement  would 


increase  the  recordkeeping  burden  on 
these  hospitals  by  a  total  of  16  hours. 

The  total  paperwork  and  reporting 
burden  on  Medicare  participating 
hospitals  as  a  result  of  the  information 
collection  requirements  in  this  rule  is, 
therefore,  estimated  to  be  12,816 
(12.800-i-16)  hours. 

Organizations  and  individuals  were 
given  an  opportunity  to  comment  on 
these  information  collection 
requirements  at  the  time  the  June  30, 
1993  rule  was  published.  However, 
because  of  the  new  estimate  of  the  two- 
hour  recordkeeping  burden  on  hospitals 
resulting  from  tne  need  to  establish 
policies  and  procedures  and  to  amend 
agreements  with  blood  banks,  we  are 
again  soliciting  public  comment  on 
these  information  collection 
requirements  and  providing  the  60-day 
notice.  As  also  stated  in  the  June  30, 
1993  rule,  a  document  will  be  published 
in  the  Federal  Register  after  Office  of 
Management  and  Budget  approval  is 
obtained. 

Organizations  and  individuals 
desiring  to  submit  comments  on  these 
information  collection  and 
recordkeeping  requirements  should 
send  them  to  HCFA.  OFHR,  MPAS,  C2- 
26-17.  7500  Security  Boulevard, 
Baltimore,  Maryland  21244-1850. 

VI.  Regulatory  Impact  Statement 

Consistent  with  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601 
through  612),  we  prepare  a  regulatory 
flexibility  analysis  unless  we  certify  that 
a  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  For  purposes 
of  the  RFA.  we  consider  hospitals,  blood 
banks,  and  physicians  to  be  small 
entities. 

In  addition,  section  1102(b)  of  the  Act 
requires  us  to  prepare  a  regulatory 
impact  analysis  if  a  rule  may  have  a 
significant  impact  on  the  operations  of 
a  substantial  niunber  of  small  rural 
hospitals.  This  analysis  must  conform  to 
the  provisions  of  section  604  of  the 
RFA.  For  purposes  of  section  1102(b)  of 
the  Act,  we  define  a  small  rural  hospital 
as  a  hospital  that  is  located  outside  of 
a  Metropolitan  Statistical  Area  and  has 
fewer  than  50  beds. 

This  final  rule  expands  the  scope  of 
the  notification  requironents  to  include 
hospitals  that  release  blood  and  blood 
products  to  another  entity  or 
appropriate  individual.  Physicians  will 
be  asked  to  inform  the  recipient  of  a 
potentially  HIV  infiectious  blood  or 
blood  product  of  the  need  for  HIV 
testing  and  counseling.  If  the  physician 
is  unavailable,  declines,  or  informs  the 
hospital  that  he  or  she  was  unable  to 
notify  the  patient,  the  hospital  is 


responsible  for  notification.  It  also 
requires  hospitals  to  quarantine  blood  or 
blood  products  collected  during  the 
"window"  period  pending  completion 
of  more  specific  testing. 

The  most  recent  estimates  of  the 
current  HIV  risk  per  unit  is  1  in  420,000. 
These  estimates  are  a  dramatic 
improvement  over  the  1  in  487  odds 
that  prevailed  before  HIV  testing  of  the 
blood  supply  began  in  1985. 
Appropriate  efforts  to  further  reduce  the 
risk  have  occurred  by  public  education, 
improved  tests,  donor  questionnaires, 
and  revised  criteria  for  donor  self- 
referral.  However,  it  remains  possible, 
despite  the  best  practices  of  a  blood 
bank,  that  a  person  might  donate  blood 
and  blood  products  early  in  infection 
during  the  "window"  period,  the  time  it 
takes  a  recently  infected  person  to 
develop  the  antibodies  that  screening 
tests  are  designed  to  detect.  That 
window  period  is  estimated  to  range 
from  a  few  weeks  to  6  months.  Section 
482.24  ("Condition  of  participation: 
Medical  record  services.")  currently 
requires  hospitals  to  maintain  records 
for  a  period  of  5  years.  We  expect 
hospitals  will  identify  recipients  of 
blood  and  blood  products  and  meet  the 
requirements  of  this  rule  to  the  extent 
the  hospitals  have  records  that  permit 
them  to  do  so. 

As  for  ongoing  activities,  we 
anticipate  that  only  a  small  niunber  of 
cases  per  year  can  be  traced  to 
potentially  HIV  infectious  blood  and 
blood  products,  and  thus,  we  do  not 
expect  these  final  regulations  will  result 
in  a  substantial  economic  or  resource 
burden  on  small  entities.  In  addition, 
since  most  hospitals,  blood  banks,  and 
ph)rsicians  are  ciurentiy  voluntarily 
complying  with  the  requirements  of 
these  final  regulations,  the  ramifications 
of  these  final  regulations  are  not 
expected  to  be  substantial.  Because  of 
the  small  number  of  cases  detected, 
individual  hospitals  will  be  required  to 
quarantine  blood  and  blood  products 
and  notify  blood  recipients  in  only  a 
few.  if  any.  cases.  Nevertheless,  the 
policies  and  procedures  must  be  written 
and  periodically  updated  to  ensure  that 
appropriate  and  timely  quarantine  and 
patient  notification  take  place.  Though 
not  significant,  there  will  be  an 
additional  burden  of  time  and  resources 
on  hospitals  not  currently  involved  in 
the  notification  process. 

We  believe  the  ongoing  cost  of 
notification  after  implementation  of  this 
regulation  will  not  be  significant  or 
burdensome  because  the  risk  of  a  person 
being  transfused  with  potentially  HIV 
infectious  blood  and  blood  products  is 
declining.  Even  though  this  final  rule 
will  affect  few  people  per  year,  it  is 
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important  that  we  ensure  that 
potentially  infected  people  are  notified 
so  they  may  seek  appropriate  medical 
care  or  consider  behavior  changes  so  as 
not  to  infect  others. 

Therefore,  we  are  not  preparing 
analyses  for  either  the  RFA  or  small 
rural  hospitals  since  we  have 
determined,  and  we  certify,  that  this 
final  rule  will  not  likely  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  or 
have  a  significant  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  regulation 
was  not  reviewed  by  the  Office  of 
Management  and  Budget. 

Under  the  provisions  of  Public  Law 
104-121,  we  have  determined  that  this 
final  rule  is  not  a  major  rule. 

List  of  Subjects  in  42  CFR  Part  482 

Grant  programs — health.  Hospitals, 
Medicaid,  Medicare,  Reporting  and 
recordkeeping  requirements. 

42  CFR  part  482  is  amended  as 
follows: 

PART  482— CONDITIONS  OF 
PARTICIPATION  FOR  HOSPITALS 

1.  The  authority  citation  for  part  482 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

Subpart  C — Basic  Hospital  Functions 

2.  Section  482.27  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

§482.27    Condition  of  participation: 
l.atx)ratory  services. 

***** 

(c)  Standard:  Potentially  infectious 
blood  and  blood  products — (1) 
Potentially  HTV  infectious  blood  and 
blood  products  are  prior  collections 
from  a  donor  who  tested  negative  at  the 
time  of  donation  but  tests  repeatedly 
reactive  for  the  antibody  to  the  huhian 
immunodeficiency  virus  (HIV)  on  a  later 
donation,  and  the  FX)A.-iicensed,  more 
specific  test  or  other  followup  testing 
recommended  or  required  by  FDA  is 
positive  and  the  timing  of 
seroconversion  cannot  be  precisely 
estimated. 

(2)  Services  furnished  by  an  outside 
blood  bank.  If  a  hospital  regularly  uses 
the  services  of  an  outside  blood  bank,  it 
must  have  an  agreement  with  the  blood 
bank  that  governs  the  procurement, 
transfer,  and  availability  of  blood  and 
blood  products.  The  agreement  must 


require  that  the  blood  bank  promptly 
notify  the  hospital  of  the  following: 

(i)  If  it  supplied  blood  and  blood 
products  collected  from  a  donor  who 
tested  negative  at  the  time  of  donation 
but  tests  repeatedly  reactive  for  the 
antibody  to  HIV  on  a  later  donation;  and 

(ii)  The  results  of  the  FDA-licensed, 
more  specific  test  or  other  followup 
testing  recommended  or  required  by 
FDA  completed  within  30  calendar  days 
after  the  donor's  repeatedly  reactive 
screening  test.  (FDA  regulations 
concerning  HIV  testing  and  lookback 
procedures  are  set  forth  at  21  CFR 
610.45-et  seq.) 

(3)  Quarantine  of  blood  and  blood 
products  pending  completion  of  testing. 
If  the  blood  bank  notifies  the  hospital  of 
the  repeatedly  reactive  HIV  screening 
test  results  as  required  by  paragraph 
(c)(2)(i)  of  this  section,  the  hospital  must 
determine  the  disposition  of  the  blood 
or  blood  product  and  quarantine  all 
blood  and  blood  products  from  previous 
donations  in  inventory. 

(i)  If  the  blood  bank  notifies  the 
hospital  that  the  result  of  the  FDA- 
licensed,  more  specific  test  or  other 
followup  testing  recommended  or 
required  by  FDA  is  negative,  absent 
other  informative  test  results,  the 
hospital  may  release  the  blood  and 
blood  products  from  quarantine. 

(ii)  If  the  blood  bank  notifies  the 
hospital  that  the  result  of  the  FDA- 
licensed,  more  specific  test  or  other 
followup  testing  recommended  or 
required  by  FDA  is  positive,  the  hospital 
must  dispose  of  the  blood  and  blood 
products  in  accordance  with  21  CFR 
606.40  and  notify  patients  in  accordance 
with  paragraph  (c)(4)  of  this  section. 

(4)  Patient  notification.  If  the  hospital 
has  administered  potentially  HIV 
infectious  blood  or  blood  products 
(either  directly  through  its  own  blood 
bank  or  imder  an  agreement  described 
in  paragraph  (c)(2)  of  this  section)  or 
released  such  blood  or  blood  products 
to  another  entity  or  appropriate 
individual,  the  hospital  must  take  the 
following  actions: 

(i)  Promptly  make  at  least  three 
attempts  to  notify  the  patient's  attending 
physician  (that  is,  the  physician  of 
recorcl)  or  the  physician  who  ordered 
the  blood  or  blood  product  that 
potentially  HIV  infectious  blood  or 
blood  products  were  transfused  to  the 
patient. 

(ii)  Ask  the  physician  to  immediately 
notify  the  patient,  or  other  individual  as 
permitted  under  paragraph  (c)(8)  of  this 
.section,  of  the  need  for  HIV  testing  and 
counseling. 

(iii)  If  the  physician  is  unavailable, 
declines  to  make  the  notification,  or 
inter  informs  the  hospital  that  he  or  .she 


was  unable  to  notify  the  patient, 
promptly  make  at  least  three  attempts  to 
notify  the  patient,  or  other  individual  as 
permitted  under  paragraph  (c)(8)  of  this 
section,  of  the  need  for  HIV  testing  and 
counseling. 

(iv)  Document  in  the  patient's  medical 
record  the  notification  or  attempts  to 
give  the  required  notification. 

(5)  Timeframe  for  notification.  The 
notification  effort  begins  when  the 
blood  bank  notifies  the  hospital  that  it 
received  potentially  HIV  infectious 
blood  and  blood  products  and  continues 
for  8  weeks  unless — 

(i)  The  patient  is  located  and  notified; 
or 

(ii)  The  hospital  is  unable  to  locate 
the  patient  and  documents  in  the 
patient's  medical  record  the  extenuating 
circumstances  beyond  the  hospital's 
control  that  caused  the  notification 
timeframe  to  exceed  8  weeks. 

(6)  Content  of  notification.  The 
notification  given  under  paragraphs 
(c)(4)  (ii)  and  (iii)  of  this  section  must 
include  the  following  information: 

(i)  A  basic  explanation  of  the  need  for 
HIV  testing  and  counseling. 

(ii)  Enough  oral  or  written 
information  so  that  the  transfused 
patient  can  make  an  informed  decision 
about  whether  to  obtain  HIV  testing  and 
counseling. 

(iii)  A  list  of  programs  or  places  where 
the  patient  can  obtain  HIV  testing  and 
counseling,  including  any  requirements 
or  restrictions  the  program  may  impose. 

(7)  Policies  and  procedures.  The 
hospital  must  establish  policies  and 
procedures  for  notification  and 
documentation  that  conform  to  Federal, 
State,  and  local  laws,  including 
requirements  for  confidentiality  and 
medical  records. 

(8)  Notification  to  legal  representative 
or  relative.  If  the  patient  has  been 
adjudged  incompetent  by  a  State  court, 
the  physician  or  hospital  must  notify  a 
legal  representative  designated  in 
accordance  with  State  law.  If  the  patient 
is  competent,  but  State  law  permits  a 
legal  representative  or  relative  to  receive 
the  information  on  the  patient's  behalf, 
the  physician  or  hospital  must  notify 
the  patient  or  his  or  her  legal 
representative  or  relative.  If  the  patient 
is  deceased,  the  physician  or  hospital 
must  continue  the  notification  process 
and  inform  the  deceased  patient's  legal 
representative  or  relative. 

(Catalog  of  Federal  Domestic  Assistance 
F'rogram  No.  93.77;),  Mndican; — Hospital 
Insurance;  Program  No.  93.774,  Medicare — 
Supplementary  Medical  Insurance;  and 
Pn^^m  No.  93.778,  Medical  Assistance 
Program) 
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Dated:  July!  11, 1996. 

Bnioe  C.  Vlaieck. 

Administratv.  Health  Care  Financing 
Administratipn. 

Dated:  JuM  11. 1996. 
Donna  E.  Shiuia, 
Secretary. 
IFR  Doc.  96-^2708  Filed  9-6-96;  8:45  ami 
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DEPARTM6NT  OF  THE  INTERIOR 

Office  of  H#arJngs  and  Appeals 

43  CFR  Part  4 

Department  Hearings  and  Appeals 
Procedures 

agency:  Office  of  Hearings  and  Appeals. 

Interior. 

action:  Final  rule. 


summary:  lliis  document  eliminates 
redundant  Wds  in  43  CFR  4.1(a) 
addressing  Authority  of  Administrative 
Law  Judges  to  hold  hearings  within  the 
E)epartment;  of  the  Interior. 
EFFECTIVE  DATE:  September  9. 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  P.  Terry.  Deputy  Director,  Office 
of  Hearings  and  Appeals,  U.S. 
Department  of  the  Interior,  4015  Wilson 
Blvd.,  Arlington,  VA  22203  Telephone: 
(703) 235-3piO. 

SUPPLEMENTARY  INFORMATION:  Because 
this  action  Deflects  agency  management 
in  deleting  non-substantive,  redundant 
language  relating  to  scope  of  actions  for 
which  Adnnnistrative  Law  Judges 
within  the  Department  of  the  Interior 
have  existing  hearing  responsibility,  the 
Department]  has  determined  that  the 
provisions  of  the  Administrative 
Procedures  lAct.  5  U.S.C.  553  (b)  and  (d), 
allowing  fof  public  notice  and  comment 
and  a  30-day  delay  in  the  effective  date 
of  a  rule,  an>  unnecessary  and 
impracticable. 

List  of  SubiiiGts  in  43  CFR  Part  4 

Administrative  practice  and 
procedure,  Jcope  of  authority, 
Applicable  regulations. 

Therefore ,  under  the  authority  of  the 
Secretary  of  the  Interior  contained  in  5 
U.S.C.  301,  section  4.1(a)  in  Subpart  A 
in  Part  4  of  Title  43  of  the  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  4— {/MENDED] 

Subpart  A — General;  Office  of 
Hearings  a^d  Appeals 

1.  The  au  iiority  citation  for  Part  4 
continues  to  read: 


Authority:  R.S.  2478,  as  amended.  43 
LJ.S.C  1201,  unless  otherwise  noted. 

2.  Section  4.1(a)  is  revised  to  read  as 
follows: 

S4.1     [AMENDED] 

***** 

(a)  A  Hearings  Division  comprised  of 
administrative  law  judges  who  are 
authorized  to  conduct  hearings  in  cases 
required  by  law  to  be  conducted 
pursuant  to  5  U.S.C.  554,  and  hearings 
in  other  cases  arising  under  statutes  and 
regulations  of  the  Department,  including 
rule  making  hearings,  and 
***** 

Dated:  August  28, 1996. 
Bonnie  R.  Cohen, 

Assistant  Secretary— Policy,  Maoagement 
and  Budget. 
IFR  Doc.  96-22815  Filed  9-6-96;  8:45  am] 

BILUNQ  CODE  4310-n-« 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  68 

Connection  of  Terminal  Equipment  to 
the  Telephone  Network 

AQBICY:  Federal  Communications 
Commission. 

ACTION:  Correcting  amendments. 

SUMMARY:  This  document  contains 
corrections  to  the  final  regulations 
which  related  to  the  connection  of 
terminal  equipment  to  the  telephone 
network. 

EFFECTIVE  DATE:  September  9, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  von  Alven,  (202)  418-2342. 

SUPPLBMENTARY  INFORMATION: 

Background 

The  final  regulations  that  are  the 
subject  of  these  corrections  relate  to  the 
means  of  connection  of  data  terminal 
equipment  to  the  telephone  network 
and  to  the  on-hook  impedance 
limitations  for  all  types  of  terminal 
equipment. 

Need  for  Correction 

As  published,  the  Hnal  regulations 
contain  errors  which  may  prove  to  be 
misleading  and  are  in  need  of 
clarification. 

List  of  Subiects  in  47  CFR  Part  68 

Commimications  equipment, 
Telephone. 


PART  68-CONNECTION  OF 
TERMINAL  EQUIPMENT  TO  THE 
TELEPHONE  NETWORK 

Accordingly,  47  CFR  Part  68  is 
corrected  by  making  the  following 
correcting  amendments: 

1.  The  authority  citation  for  Part  68 
continues  to  read  as  follows: 

Authority:  Sees  4,  5,  201-5.  208, 15,  218, 
226,  227.  303.  313.  314.  403,  410,  602  of  the 
Ck)mmunications  Act  of  1934,  as  amended, 
47  U.S.C.  151, 154,  155,  201-5,  208,  215.  218. 
226.  227.  303.  313.  314,  403.  404.  410.  602. 

§68.104    [Conrected] 

2.  In  §  68.104,  paragraph  (b),  in  the 
first  sentence,  the  reference  to 

"§  68.308(a)(4)  (i)  or  (ii)"  is  revised  to 
read  "§  68.308(b)(4)  (i)  or  (ii)". 

§6&312    [Corrected] 

3.  hi  §68.312,  paragraph  (b)(2),  the 
reference  to  "paragraph  (a)(l)(v)"  is 
revised  to  read  "paragraph  (b)(l)(v)". 

4.  In  §  68.312,  paragraph  (c)(2),  in  the 
tenth  sentence,  the  reference  to 
"paragraph  {a)(2)"  is  revised  to  read 
"paragraph  (b)(2)". 

5.  hi  §  68.312,  paragraph  (d)(l)(iv),  the 
reference  to  "paragraph  (a)(l)(iv)"  is 
revised  to  read  "paragraph  (b)(l)(iv)". 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

(FR  Doc.  96-22701  Filed  9-6-96;  8:45  am) 

BIUJNG  OOOE  6712-01-U 


47  CFR  Part  73 

[MM  Docket  No.  9&-14;  RM-8552] 

Radio  Broadcasting  Services; 
Leavenworth,  Ottielk),  and  East 
Wenatchee,  WA 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Ronald  A.  Murray,  d/b/a 
Murray  Broadcasting,  substitutes 
Channel  266A  for  Channel  249A  at 
Leavenworth,  Washington,  and  modifies 
Station  KLVH(FM)'s  construction 
permit  accordingly.  To  accommodate 
the  substitution,  we  also  downgrade 
Channel  248C1  to  Channel  248C3  at 
Othello,  Washington,  and  modify 
Station  KZLN-FM's  construction  permit 
accordingly;  and  substitute  Channel 
249A  for  Channel  266A  at  East 
Wenatchee,  Washington,  and  modify 
Station  KYSN(FM)'s  license 
accordingly.  See  60  FR  6689,  February 
3, 1995.  Channel  266A  can  be  allotted 
at  Leavenworth  in  compliance  with  the 
Commission's  minimum  distance 
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separation  requirements  without  the 
imposition  of  a  site  restriction  at 
petitioner's  authorized  site.  The 
coordinates  for  Channel  266A  at 
Leavenworth  are  North  Latitude  47-35- 
32  and  West  Longitude  120-38-35. 
Channel  248C3  can  be  allotted  to 
Othello  without  the  imposition  of  a  site 
restriction  at  Station  KZLN-FM's 
authorized  site.  The  coordinates  for 
Channel  248C3  at  Othello  are  North 
Latitude  46-45-55  and  West  Longitude 
119-16-49.  See  Supplementary 
Information,  infra. 
EFFECTIVE  DATE:  October  15, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheu-on  P.  McDonald,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  95-14 
adopted  August  23, 1996,  and  released 
August  30, 1996.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  Transcription 
Service,  Inc.,  (202)  857-3800,  2100  M 
Street,  NW..  Suite  140,  Washington,  DC 
20037. 

Channel  249A  can  be  allotted  to  East 
Wenatchee  without  the  imposition  of  a 
site  restriction  at  Station  KYSN(FM)'s 
authorized  site.  The  coordinates  for 
Channel  249A  at  East  Wenatchee  are 
North  Latitude  47-22-52  and  West 
Longitude  120-17-16.  Since 
Leavenworth,  Othello,  and  East 
Wenatchee  are  located  within  320 
kilometers  (200  miles)  of  the  U.S.- 
Canadian border,  concurrence  of  the 
Canadian  government  has  been 
obtained.  With  this  action,  this 
proceeding  is  terminated. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  Sections  303,  48  Stat.,  as 
amended,  1082;  47  U.S.C.  154,  as  amended. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Washington,  is 
amended  by  removing  Channel  249A 
and  adding  Channel  266A  at 
Leavenworth;  removing  Channel  248C1 


and  adding  Channel  248C3  at  Othello; 
and  by  removing  Channel  266A  and 
adding  Channel  249A  at  East 
Wenatchee. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

|FR  Doc.  96-22845  Filed  9-6-96;  8:45  am] 

BILUNG  CODE  C712-01-F 


47  CFR  Part  73 

[MM  Docket  No.  95-96;  RM-8645] 

Radio  Broadcasting  Services; 
Lakevlew,  AR 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  allots  FM 
Channel  228C3  to  Lakeview,  Arkansas, 
as  that  community's  first  local  aural 
transmission  service,  in  response  to  a 
petition  for  rule  making  R\ed  by  Dale 
Hendrix.  See  60  FR  35372,  July  7, 1995. 
With  this  action,  the  proceeding  is 
terminated. 

DATES:  Effective  October  7,  1996.  the 
window  period  for  filing  applications 
will  open  on  October  7, 1996,  and  close 
on  November  7,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180.  Questions  related  to  the 
window  application  flling  process  for 
Channel  228C3  at  Lakeview,  Arkansas, 
should  be  addressed  to  the  Audio 
Services  Division,  (202)  418-2700. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  95-96, 
adopted  August  16, 1996,  and  released 
August  23, 1996.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Center  (Room  239),  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
fipom  the  Commission's  copy 
contractors,  International  "Transcription 
Service,  Inc.,  (202)  857-3800,  located  at 
1919  M  Street,  NW.,  Room  246,  or  2100 
M  Street,  NW.,  Suite  140,  Washington, 
DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 


Authority:  Sees.  303,  48  Stat.,  as  amended. 
1082;  47  U.S.C.  154.  as  amended. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Arkansas,  is  amended 
by  adding  Lakeview.  Channel  228C3. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

(PR  Doc.  96-22846  Filed  9-€-96;  8:45  am] 

BILUNQ  COOE  6712-01-F 


47  CFR  Part  73 

[MM  Docket  No.  95-106;  RM-8655,  RM- 
8698] 

Radio  Broadcasting  Services;  Hayden 
and  Meeker,  CO 

AGENCY:  Federal  Communications 
Commission. 

ACnON:  Final  rule. 

SUMMARY:  This  document  allots  Channel 
297A  to  Hayden,  Colorado,  as  that 
community's  second  local  FM 
transmission  service,  in  response  to  a 
petition  for  rule  making  filed  on  behalf 
of  Thomas  Broadcasting.  See  60  FR 
36772,  July  18,  1995.  Additionally, 
Channel  251C  is  allotted  to  Meeker. 
Colorado,  in  response  to  a 
counterproposal  filed  on  behalf  of  1530, 
LLC  (RM-8698).  Coordinates  used  for 
Channel  297A  at  Hayden,  Colorado,  are 
40-29-42  and  107-15-30.  Coordinates 
used  for  Channel  251C  at  Meeker, 
Colorado,  are  40-02-24  and  107-55-00. 
With  this  action,  the  proceeding  is 
terminated. 

DATES:  Effective  October  15, 1996.  The 
window  period  for  filing  applications 
will  open  on  October  15, 1996.  and 
close  on  November  15, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Jojmer,  Mass  Media  Bureau.  (202) 
418-2180.  Questions  related  to  the 
window  application  filing  process  for 
Channel  297A  at  Hayden,  Colorado,  and 
for  Channel  25 IC  at  Meeker,  Colorado, 
should  be  addressed  to  the  Audio 
Services  Division,  FM  Branch,  (202) 
418-2700. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  95-106, 
adopted  August  23. 1996,  and  released 
August  30,  1996.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Center  (Room  239),  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 


fUi 
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contractors. 
Service,  Inc , 
1919  M 
M  Street, 
DC  20037. 


N'V 


International  Transcription 
,  (202)  857-3800,  located  at 
Str^t,  NW.,  Room  246,  or  2100 
,  Suite  140,  Washington, 


List  of  Subi^  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Reg  illations  is  amended  as 
follows: 

PART  73— OAMENDED] 

1.  The  authority  citation  for  part  73 
continues  tq  read  as  follows: 

Authority:  Bees.  303, 48  Stat,  as  amended, 
1082;  47  U.Sx:.  154.  as  amended. 

§73.202    [Aihended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  Under  Colorado,  is  amended 
by  adding  Channel  297A  at  Hayden. 

3.  Sectiort  73.202(b),  the  Table  of  FM 
Allotments  Under  Colorado,  is  amended 
by  adding  Meeker,  Channel  251C. 
Federal  Communications  Commission. 


John  A.  Ka 

Chief.  Allocations  Branch,  Policy  and  Rules 

Division,  Ma^  Media  Bureau. 

IFR  Doc.  96-22847  Filed  9-6-96;  8:45  am] 


MUMQ  COOE  ■712-41-4: 


47  CFR  Pari  73 

[MM  Docket  No.  96-32;  RM-87iq 

Radio  Broadcasting  Services;  Canton, 
MO  and  Caaton,  IL 

AQ0ICY:  Federal  Communications 

Commissioi:. 

ACnON:Fimilrul6. 


SUMMARY:  This  document  substitutes 
Channel  26SC2  for  Channel  265C3  at 
Canton,  Missouri,  and  modifies  the 
license  for  Station  KRRY  to  specify 
operation  o^  Channel  265C2.  in 
response  to  la  proposal  filed  by  Bick 
Broadcasting  Co.  See  61  FR  10300, 
March  13, 1996.  The  coordinates  for 
Channel  26SC2  at  Canton,  Missouri,  are 
40-07-33  a^d  91-31-42.  To 
accommodajte  the  upgrade  at  Canton, 
Missouri,  we  shall  substitute  Channel 
266A  for  Channel  265A  at  Canton. 
Illinois,  and  provide  cut-off  protection 
to  the  appli^:ant  for  Channel  266A 
(BPH-951011MA).  The  coordinates  for 
Channel  26^ A  at  Canton.  Illinois,  are 
40-36-49  aid  89-56-22.  With  this 
action  this  proceeding  is  terminated. 
EFFECTIVE  dAte:  October  7,  1996. 
FOR  FURTHEI|<  INFORMATION  COffTACT: 
Kathleen  Stiieuerle,  Mass  Media 
Bureau.  (202)  418-2180. 
SUPPtEMENTARY  INFORMATION:  This  is  a 
summary  o  the  Commission's  Report 


and  Order,  MM  Docket  No.  96-32, 
adopted  August  16, 1996,  and  released 
August  23,  1996.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  Commission's 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Services,  Inc.,  2100  M 
Street,  NW.,  Suite  140,  Washington,  DC 
20037,  (202)  857-3800. 

List  of  Sulqects  in  47  CFR  Part  73 

Radio  broadcasting. 

.  Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303, 48  Stat.,  as  amended. 
1082;  47  U.S.Q  154.  as  amended. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Missouri,  is  amended 
by  removing  Channel  265C3  and  adding 
Channel  265C2  at  Canton. 

3.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Illinois  is  amended  by 
removing  Channel  265A  and  adding 
Chaimel  266A  at  Canton. 

Federal  Communications  Conmiission. 

John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  96-22851  Filed  9-6-96;  8:45  am] 

BIUJNG  COOE  a712-«1-F 


47  CFR  Part  73 

[MM  Docket  No.  95-166;  RM-8717] 

Radio  Broadcasting  Services;  Chama, 
NM 

agency:  Federal  Communications 
Commission. 

ACTION:  Final  nde. 

summary:  The  Commission,  at  the 
request  of  KNXX,  Inc.,  allots  Channel 
255A  to  Chama,  New  Mexico,  as  the 
community's  first  local  aural  service. 
See  60  FR  56553,  November  9, 1995. 
Channel  255A  can  be  allotted  to  Chama 
in  compliance  with  the  Commission's 
minimum  distance  separation 
requirements  without  the  imposition  of 
a  site  restriction,  at  coordinates  36-54- 
12  North  Latitude  and  106-34-42  West 
Longitude.  With  this  action,  this 
proceeding  is  terminated. 


DATES:  Effective  October  15, 1996.  The 
window  period  for  filing  applications 
will  open  on  October  15, 1996,  and 
close  on  November  5, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  95-166. 
adopted  August  23,  1996,  and  released 
August  30, 1996.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service, 
Inc.,  (202)  857-3800.  2100  M  Street. 
NW..  Suite  140.  Washington,  DC  20037. 

List  of  Subiects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303, 48  Stat.,  as  amended, 
1082;  47  U.S.C.  154,  as  amended. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  New  Mexico,  is 
amended  by  adding  Chama,  Channel 
255A. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

(FR  Doc.  96-22850  Filed  9-«-96;  8:45  am] 

BILUNO  COOE  6712-ei-F 


47  CFR  Part  73 

[MM  Docket  No.  96-93;  RM-8788] 

Radio  Broadcasting  Services;  Oxford, 
MS 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Angel  Broadcasting,  allots 
Channel  286A  to  Oxford,  Mississippi,  as 
the  community's  fourth  local  FM 
service.  See  61  FR  20207.  May  6,  1996. 
Channel  286A  can  be  allotted  to  Oxford 
in  compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
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11.2  kilometers  (6.9  miles)  north  in 
order  to  avoid  short-spacing  conflicts 
with  the  licensed  site  of  Station 
WBKJ(FM),  Channel  286C1.  Kosciusko, 
Mississippi,  and  with  a  construction 
permit  for  Station  WLPX(FM)[forrnerly 
WYCG(FM)J,  Channel  288A,  Water 
Valley,  Mississippi.  The  coordinates  for 
Channel  286A  are  at  Oxford  34-28-06 
and  89-30-33.  With  this  action,  this 
proceeding  is  terminated. 

DATES:  Effective  October  7, 1996.  The 
window  period  for  tiling  applications 
will  open  on  October  7, 1996,  and  close 
"on  November  7,  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLBMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  96-93, 
adopted  August  16, 1996,  and  released 
August  23, 1996.  The  fiill  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hoiu^  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
hxim  the  Commission's  copy  contractor, 
ITS,  Inc.,  (202)  857-3800,  2100  M 
Street,  NW.,  Suite  140,  Washington,  DC 
20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303,  48  Stat.,  as  amended, 
1082;  47  U.S.C.  154,  as  amended. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Mississippi,  is 
amended  by  adding  Channel  286A  at 
Oxford. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

(FR  Doc.  96-22843  Filed  9-6-96;  8:45  am] 

BIUING  CODE  6712-01-F 


DEPARTMENT  OF  TRANSPORTATION      SUPPLBIIB4TARY  INFORMATION: 


National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  575     * 
[Doclcet  No.  94-30,  Notice  00] 
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Consumer  tnfonnation  Regulations: 
Uniform  Tire  Quality  Grading 
Standards 

AQBICY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation  (DOT). 
action:  Final  rule. 

summary:  This  fmal  rule  amends  the 
Uniform  Tire  Quality  Grading  Standards 
to:  Revise  treadwear  testing  procedures 
to  maintain  the  base  course  wear  rate  of 
course  monitoring  tires  at  its  current 
value  of  1.34.  This  revision  is  expected 
to  eliminate  treadwear  grade  inflation, 
reduce  testing  expenses,  and  reduce  the 
enviroiunental  consequences  of 
operating  test  convoys  for  the  purpose 
of  calculating  the  base  course  wear  rate 
for  each  new  batch  of  course  monitoring 
tires:  and  add  a  top  end  traction  grading 
category  of  "AA"  to  the  current  traction 
grading  categories  of  A,  B,  and  C.  The 
new  AA  category  will  make  possible  the 
differentiation  of  tires  with  the  very 
highest  traction  characteristics  firom 
those  with  lower  traction 
characteristics. 

DATES:  This  final  rule  is  effective  March 
9, 1998. 

Any  petition  for  reconsideration  of 
this  rule  must  be  received  by  NHTSA 
not  later  than  October  24, 1996. 
ADDRESSES:  Petitions  for  reconsideration 
should  refer  to  the  docket  and  notice 
numbers  noted  above  for  this  rule  and 
be  submitted  to  the  Docket  Section, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street  SW, 
Room  5109,  Washington,  EX:  20590; 
telephone  (202)  366-4949.  Docket  room 
hours  are  frorfK9:30  a.m.  to  4  p.m., 
Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  issues:  Mr.  Orron  Kee,  Chief, 
Consumer  Programs  Division,  Office  of 
Planning  and  Consumer  Programs, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street  SW, 
Room  5307,  Washington,  DC  20590; 
telephone  (202)  366-0846;  FAX  (202) 
493-2739.  For  legal  issues:  Mr.  Walter 
K.  Myers,  Office  of  the  Chief  Counsel, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street  SW, 
Room  5219,  Washington,  DC  20590; 
telephone  (202)  366-2992;  FAX  (202) 
366-3820. 
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I.  Introduction 

This  final  rule  amends  the  Uniform 
Tire  Quality  Grading  Standards  (49  CFR 
575.104)  to  fix  the  base  course  wear  rate 
of  course  monitoring  tires  at  a 
permanent  value  of  1.34,  and  establishes 
an  AA  traction  grade.  A  proposal  in  the 
agency's  Notice  of  Proposed  Rulemaking 
of  May  24,  1995  (60  FR  27472)  to 
rescind  the  temperature  resistance  grade 
and  substitute  therefor  a  fuel  economy 
grade  based  on  low  rolling  resistance 
characteristics  of  tires  is  not  addressed 
in  this  notice  (see  the  discussion  in 
paragraph  n(d)  below). 

n.  Background 

(a)  Current  Provisions.  Section 
30123(e)  of  Title  49,  United  States  Code 
requires  the  Secretary  of  Transportation 
to  prescribe  a  uniform  system  for 
grading  motor  vehicle  tires  to  assist 
consumers  in  maidng  informed  choices 
when  purchasing  tires.  Pursuant  to  that 
congressional  mandate,  NHTSA 
promulgated  the  Uniform  Tire  Quality 
Grading  Standards  (UTQGS)  in  49  CFR 
575.104.  The  UTQGS  apply  to  new 
pneimiatic  tires  for  use  on  passenger 
cars,  except  deep  tread,  winter-type  - 
snow  tires,  space-saver  or  temporary-use 
spare  tires,  tires  with  nominal  rim 
diameters  of  10  to  12  inches,  and 
limited  production  tires  as  defined  in 
§  575.104(c)(2). 

The  UTQGS  require  tire 
manufacturers  and  tire  brand  name 
owners  to  grade  their  tires  with  respect 
to  their  relative  treadwear,  traction,  and 


47438  ,  Federal  Register  /  Vol.  61,  No.  175  /  Monday,  September  9,  1996  /  Rules  and  Regulations 


atju: 


temperatjure  resistance  perfonnance. 
Treadwe^r  grades  are  shown  by 
numbers^  such  as  100, 150,  and  200. 
while  traction  and  temperature 
resistance  grades  are  indicated  by  the 
letters  AJ  B,  and  C,  with  A  representing 
the  best  performance  and  C  indicating 
the  minimum  level  of  performance 
necessary  to  comply  with  Federal  Motor 
Vehicle  J  «fety  Standard  No.  109,  New 
pneumat  ic  tires. 

(1)  Tretidwear.  Treadwear  is  graded 
by  Hrst  ranning  the  tires  being  graded, 
called  "candidate  tires,"  over  a  selected 
400-mile  segment  of  public  highway 
near  San  Angelo,  Texas.  After  an  800- 
mile  "br^-in"  run,  the  candidate  tires 
are  driveji  over  the  test  course  for  a  total 
of  6,400  |iiles  in  test  convoys  composed 
of  4  passenger  cars  and/or  light  truck 
vehicles.  £ach  driver  remains  in  the 
same  position  within  the  convoy.  The 
vehicles  f  re  rotated  among  the  4 
positionsi  in  the  convoy  regularly  as  are 
the  positions  of  the  tires  on  the  test 
vehicles  io  that  the  tires  get  equal  time 
with  eacl|  driver,  each  vehicle,  and  each 
wheel  position. 

"Course  monitoring  tires"  (CMT)  are 
used  as  tie  control  standard  in  grading 
candidate  tires.  CMTs  are  specially 
designed  and  built  to  American  Society 
for  Testing  and  Materials  (ASTM) 
standard  |E1136  to  have  narrow  limits  of 
variabilitV.  When  NHTSA  procures  a 
new  batch,  or  lot,  of  CMTs,  the  agency 
establishf  s  a  new  base  course  wear  rate 
(BCWR)  ^r  that  lot.  The  BCWR, 
measured  in  miles  per  thousand  miles 
(MPTM),  is  established  by  running  tires 
from  the  |iew  lot  of  CMTs  over  the 
6,400-mi^  test  course,  in  the  same 
manner  a$  candidate  tires,  with  tires 
from  the  previous  batch  of  CMTs.  A 
course  severity  adjustment  factor 
(CSAF)  for  the  CMTs  is  determined  by 
dividing  ihe  BCWR  for  the  old  CMTs  by 
the  average  wear  rate  of  the  old  CMTs 
in  the  test  The  wear  rate  of  the  new 
CMTs  is  ijhen  multiplied  by  the  CSAF  to 
determin^  the  adjusted  wear  rate  (AWR) 
of  the  new  CMTs,  which  then  becomes 
the  BCWR  for  the  new  CMTs. 

Once  the  BCWR  for  the  new  CMTs  is 
established,  these  CMTs  are  used  to 
grade  candidate  tires.  Upon  completion 
of  the  6,4bo-mile  test,  the  BCWR  is 
divided  hty  the  average  wear  rate  of  the 
CMTs  to  determine  the  CSAF  for  the 
candidate  tires.  That  factor  is  then 
applied  t^  the  wear  rates  of  the 
candidate  tires  to  obtain  the  AWR  of  the 
candidate  tires.  That  AWR  is  then 
extrapolated  to  the  point  of  wearout 
(considered  to  be  l/16th  inch  of 
remaining  tread  depth),  which  is  then 
converte<  to  the  treadwear  rating  of  the 
tire. 


The  BCWR  is  intended  to  provide  a 
common  baseline  by  which  to  grade 
candidate  tires  by  relating  all  new  CMTs 
to  the  original  lot  of  CMTs.  However, 
NHTSA  has  noted  that  tiie  BCWRs  of 
successive  new  lots  of  CMTs  have  been 
steadily  declining  over  the  years. 
Specifically,  the  first  lot  of  CMTs 
procured  from  Goodyear  Tire  and 
Rubber  Company  (Goodyear)  in  1975 
yielded  a  BCWR  of  4.44.  The  latest 
batch,  procured  by  the  agency  in  1995, 
produced  a  BCWR  of  1.34. 

The  significance  of  the  decrease  in  the 
BCWR  rate  is  that  as  the  BCWR 
decreases,  the  treadwear  grade 
increases.  Consequently,  the  newer 
treadwear  grades  have  increased  to  the 
point  that  they  have  become  a 
somewhat  misleading  indicator  of  actual 
tread  life  when  compared  to  tires  tested 
with  higher  BCWRs. 

(2)  Traction.  Traction  grades  are 
established  by  locked-wheel  braking 
tests  of  traction  on  wet  asphalt  and  wet 
concrete  surfaces  at  the  Uniform  Tire 
Quality  Grading  Test  Facility 
(UTQGTF),  located  at  Goodfellow  Air 
Force  Base  near  San  Angelo,  Texas.  A 
test  trailer  is  equipped  &^t  with  two 
control  tires  manufactured  in 
accordance  with  ASTM  standard  E501. 
The  trailer  is  towed  over  the  wet  asphalt 
surface  at  a  speed  of  40  miles  per  hour 
(mph)  and  one  wheel  equipped  with  a 
control  tire  is  locked.  The  traction 
coefficient  of  that  tire  is  recorded 
continuously  and  averaged  for  a  period 
of  0.5  to  1.5  seconds  after  lockup.  The 
UTQGTF  is  arranged  so  that  the  test 
trailers  traverse  both  the  asphalt  and  the 
concrete  test  surfaces  in  a  loop.  The  test 
is  repeated  for  a  total  of  10  times  on 
each  surface  for  each  tire  and  the 
measurements  taken  on  a  surface  are 
averaged  to  determine  the  control  tire's 
traction  coefficient  for  that  surface.  The 
purpose  of  testing  the  control  tires  is  to 
monitor  the  friction  properties  of  the 
asphalt  and  concrete  surfaces  to  account 
for  daily  fluctuation  due  to 
enviroimiental  factors  and  the  polishing 
effects  of  sustained  use. 

The  same  procedure  is  used  to 
measure  the  locked-wheel  braking 
traction  coefficients  of  candidate  tires. 
The  measured  traction  coefficients  of 
candidate  tires  are  adjusted  by  the 
difl^erence  between  the  nominal 
coefficients  of  the  control  tires  on  the 
test  surfaces  (0.50  for  the  asphalt  surface 
and  0.35  for  the  concrete  surface)  and 
the  actual  coefficient  of  the  control  tire 
run  simultaneously  with  the  candidate 
tire.  Using  this  procedure,  the  measured 
coefficients  of  all  candidate  tires  are 
adjusted  to  a  common  pavement  friction 
basis  for  each  of  the  test  surfaces. 


The  grades  of  the  candidate  tires  are 
currently  designated  as  "A",  "B",  and 
"C".  A  tire  achieving  a  high  level  of 
traction  performance  on  both  the  wet 
asphalt  (above  0A7\i)  and  the  wet 
concrete  (above  0.35^)  surfaces  is 
graded  "A."  A  tire  achieving  medium 
traction  performance  (above  0.38^  on 
wet  asphalt  and  above  0.26^  on  wet 
concrete)  is  graded  "B."  A  tire  achieving 
a  traction  performance  level  of  0.38^.  or 
less  on  the  wet  asphalt  and  0.26(i  or  less 
on  wet  concrete  is  graded  "C." 

(b)  Requeist  for  Comments.  As  a  result 
of  the  White  House  Conference  on 
Global  Climate  Change  held  on  June  10 
and  11, 1993,  the  White  House  issued  a 
report  announcing  nearly  50  initiatives 
to  reduce  greenhouse  gas  emissions  in 
the  United  States.  The  report,  entitled 
"Climate  Change  Action  Plan,"  was 
issued  on  October  19, 1993  and,  among 
other  things,  calls  for  reduction  of 
greenhouse  gas  emissions  to  1990  levels 
by  the  year  2000.  One  such  initiative 
called  for  DOT,  through  NHTSA,  to 
issue  new  rules  and  test  procedures 
requiring  tire  manufacturers  to  test  and 
label  tires  relative  to  their  fuel  economy 
based  on  their  rolling  resistance. ' 

Pursuant  to  the  Climate  Change 
Action  Plan.  NHTSA  published  a 
Request  for  Comments  on  April  25,  1994 
(59  FR  19686)  seeking  responses  to  a 
series  of  questions  regarding  available 
data  on  rolling  resistance  and  testing 
procedures.  The  notice  also  posed 
questions  concerning  whether  and  how 
the  treadwear  testing  procedures  should 
be  changed;  and  whether  a  traction 
grade  of  "AA"  should  be  created  to 
identify  those  tires  with  clearly  superior 
traction  characteristics.  NHTSA  also 
asked  whether  the  UTQGS  should 
include  peak  traction,  how  it  should  be 
measured  and  expressed,  and  the  cost  of 
measuring  peak  traction.  ^  NHTSA  noted 
that  if  peak  traction  performance  of  tires 
differed  substantially  fix)m  sliding 
traction,  an  alternative  traction  grading 
procedure  might  be  necessary. 

(c)  Notice  of  Proposed  Rulemaking. 
After  consideration  of  the  34  timely 
comments  received  in  response  to  the 
Request  for  Comments,  NHTSA 
published  a  Notice  of  Proposed  ^ 


■  Action  *22:  "DOT.  through  the  National 
Highway  TrafTic  Safety  Administration,  will  ad^pt 
lest  procedures  and  new  DOT  rules  requiring  tire 
manufacturers  to  test  and  label  (for  fuel  economy 
based  on  rolling  resistance).  tX)T  will. also  create 
a  consumer-focused  publicity  program  and  a 
monitoring^rogram  in  order  to  realize  maximum 
benefits.  The  Administration  is  proposing  to 
obligalo  S0.3  million  in  FY  1995  for  this  action  and 
$2  million  through  2000." 

'  Peak  traction  is  Ihe  primary  traction  force  in 
anti-lock  braking  systems  in  which  maximum 
braking  action  is  obtained  while  the  tire  is  still 
rolling. 
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Rulemaking  (NPRM)  on  May  24, 1995 
(60  FR  27472),  with  a  comment  closing 
dateof  July  10, 1995. 

(1)  Treadwear.  The  agency  proposed 
to  freeze  the  BCWR  of  the  CMTs  used 
in  treadwear  grading  at  its  then-current 
value  of  1.47  MPTM  in  an  attempt  to 
reduce  treadwear  grade  creep. 

The  agency  explained  in  the  NPRM 
that  it  had  considered  many  possible 
explanations  for  the  consistent  decrease 
in  the  BCWR  of  the  CMTs,  such  as 
differences  in  climatic  variations, 
changes  in  course  severity,  non- 
uniformity  of  wear  rates  among  tires  in 
the  same  lot,  effects  of  aging  and  storage 
of  CMTs,  and  errors  in  the  BCWR' 
calculation.  To  minimize  the  aging/ 
storage  factor,  the  agency  now  wraps 
C^ifTs  in  polyethylene  bags  for  storage 
in  a  facility  in  which,  although  not 
temperature  controlled,  the  temperature 
varies  only  between  50°  and  90° 
Fahrenheit  throughout  the  year.  The 
agency  then  proposed  fixing  the  BCWR 
at  1.47  MPTM  to  address  the  possibility 
of  an  error  in  the  BCWR  calculation. 
The  agency  b»elieved  that  in  addition  to 
reducing,  if  not  eliminating,  the 
treadwear  grade  inflation,  fixing  the 
BCWR  at  a  single  figure  would  eliminate 
the  time  and  expenditure  of  scarce 
resoiut»s  required  for  operating  test 
convoys  for  each  new  lot  of  CMTs,  as 
well  as  eliminating  the  environmental 
impacts  of  operating  those  convoys. 

(2)  Traction.  The  agency  further 
proposed  to  create  a  traction  grade  of 
"AA"  to  distinguish  those  tires  with 
superior  traction  characteristics  from 
those  with  lower  traction  performance 
characteristics. 

NHTSA  noted  in  the  NPRM  that 
analysis  of  traction  data  since  1989 
revealed  that  traction  performance  has 
improved  to  the  extent  that  the  current 
grading  system  does  not  adequately 
differentiate  between  tires  with  varying 
levels  of  traction  performance, 
particularly  the  tires  showing  the 
highest  levels  of  traction  performance. 
To  address  that  situation,  the  agency 
solicited  comments  in  the  Request  for 
Comments  on  whether  the  traction 
grading  rules  should  be  amended  to 
differentiate  more  clearly  between  the 
highest  performing  tires.  After 
considering  the  responses  to  the  Request 
for  Comments,  NHTSA  proposed  to 
establish  a  new  traction  grading 
category  of  "AA"  for  tires  achieving 
traction  coefficients  of  more  than  0.54(i 
on  wet  asphalt  and  more  than  0.41ji  on 
wet  concrete  3.  NHTSA  stated  that  since 


3  The  preamble  in  the  NPRM  erroneously 
discussed  a  traction  coefTicient  value  of  0.41ft  for 
the  wet  concrete  surface.  The  correct  value  should 
liiivn  boon  O-.tSM- 


the  "AA"  category  would  be  optional, 
manufacturers  would  incur  no 
additional  costs  beyond  modifying 
paper  labels  and  sales  brochures  to 
reflect  4  traction  grades  instead  of  three. 
On  the  other  hand,  an  "AA"  category 
might  provide  an  incentive  to 
manufacturers  to  improve  the  traction 
performance  of  their  tire  lines. 

With  respect  to  the  peak  traction  data 
solicited  in  the  Request  for  Comments, 
NHTSA  decided,  based  on  the 
comments  received,  not  to  propose 
inclusion  of  peak  traction  in  the  traction 
ratings  at  this  time.  NHTSA  noted  that 
the  majority  of  vehicles  currently  on  the 
road  are  not  eqiripped  with  ABS.  The 
significance  of  that  fact  is  that  those 
vehicles  continue  to  depend  on  sliding 
traction  rather  than  peak  traction  for 
maximum  stopping  action.  In  addition, 
several  tire  manufacturers  commented 
that  peak  traction  performance  is  highly 
correlated  with  sliding  traction 
performance. 

(3)  Fuel  Economy.  The  agency 
proposed  in  the  NPRM  to  rescind  the 
temperature  resistance  grade  and 
substitute  therefor  a  fuel  economy  rating 
based  on  low  rolling  resistance 
characteristics  of  the  tire. 

(4)  Comments.  The  NPRM  generated 
120  comments,  all  of  which  addressed 
the  fuel  economy  proposal,  while  10 
commented  on  the  traction  proposal  and 
12  on  the  treadwear  proposal. 
Commanters  to  the  fuel  economy 
proposals  included  several  members  of 
the  U.S.  Congress;  the  Secretary  of 
Energy;  tire  manufacturers,  wholesalers, 
and  retail  dealers,  including  their 
foreign  plants  and  subsidiaries; 
environmental,  safety,  and  consumer 
advocates;  educators;  and  members  of 
the  public.  Except  for  a  certain  few  tire 
manufacturers,  the  majority  of  the  tire 
industry  and  certain  members  of 
Congress  strongly  opposed  the  fuel 
economy  proposal.  The  Secretary  of 
Energy,  on  the  other  hand,  along  with 
most  advocacy  groups  and  most 
members  of  the  public,  supported  it. 

In  response  to  a  number  of  requests, 
the  agency  extended  the  NPRM 
comment  period  to  August  14, 1995  (60 
FR  34961,  July  5, 1995)  and  hosted  a 
public  meeting  on  the  UTQGS  proposals 
on  July  28, 1995.  Twenty-five 
representatives  of  the  groups 
enumerated  above  made  oral 
presentations  at  the  meeting  while  a 
number  of  others,  including  several 
members  of  Congress,  filed  written 
submissions.  Nearly  all  the  statements 
presented  at  the  meeting,  whether  oral 
or  written,  addressed  the  fuel  economy 
issue,  expressing  positions  on  both  sides 
of  the  issue.  Thereafter,  in  response  to 
further  requests,  the  agency  again 


extended  the  NPRM  comment  period  to 
September  1,  1995  fo  permit 
participants  at  the  public  meeting  an 
opportunity  to  file  written  responses  to 
matters  presented  at  the  public  meeting 
(60  FR  42496.  August  16,  1995). 

Ahhough  the  comment  period  closed 
on  September  1,  1995,  NHTSA 
continued  to  receive  correspondence  on 
both  sides  of  the  rolling  resistance  issue, 
including  letters  from  various  members 
of  the  Congress. 

(d)  DOT  Appropriations  Act  of  1996. 
In  early  November,  1995,  while  NHTSA 
was  still  evaluating  the  comments  and 
data  from  the  NPRM  and  the  public 
meeting,  the  Transportation 
Appropriations  Act  for  Fiscal  Year  1996 
was  enacted.  Amendment  number  66  to 
that  Act  prohibited  the  obligation  or 
expenditure  of  any  funds 

|T|o  plan,  finalize,  or  implement  any 
rulemaking  to  add  to  section  575.104  of  title 
49  of  the  Code  of  Federal  Regulations  any 
requirement  f>ertaining  to  a  grading  standard 
that  is  different  from  the  three  grading 
standards  (treadwear,  traction,  and 
temperature  resistance)  already  in  effect. 

NHTSA  discontinued  rulemaking 
activity  on  the  fuel  economy  issue,  but 
continued  to  assess  the  comments  on 
the  truadwear  and  traction  proposals. 
Accordingly,  this  final  rule  addresses 
only  the  latter  two  proposals. 

(e)  Public  Comments  on  the  NPRM. 
(1)  Treadwear.  Some  commenters 

supported  the  proposal  to  fix  the  BCWR 
at  the  current  figure,  others  supported 
the  proposal  as  better  than  nothing,  and 
still  others  opposed  it.  Regardless  of 
their  support  for  fixing  the  BCWR  at  a 
single  figure,  all  commented  that  the 
present  treadwear  test  procedure  is 
inadequate  and  a  new  test  procedure 
should  be  devised. 

Micbelin,  The  Cooper  Tire  Company 
(Cooper),  Continental  General  Tire,  Inc. 
(COT),  and  the  Rubber  Manufacturers 
Association  (RMA)  supported  the 
proposal  to  fix  the  BCWR  at  its  current 
value  so  that  further  grade  inflation  will 
not  occur.  RMA  and  COT  agreed  that  the 
BCWR  should  be  fixed  immediately  at 
1.34  to  prevent  any  further  deterioration 
of  the  treadwear  grades.  Bridgestone/ 
Firestone,  Inc.  (BF)  supported  fixing  the 
BCWR.  although  it  regards  the  BCWR 
itself  as  invalid  in  view  of  the 
consistency  of  the  quality  of  modem 
tires.  Similarly,  Hercules  Tire  and 
Rubber  Company  (Hercules)  supported 
freezing  the  BCWR  at  its  current  value 
"or  simply  scrapping  the  system  and 
starting  over."  Goodyear  commented 
that  the  treadwear  grade  itself  should  be 
removed  from  the  UTQGS  because  as 
manufacturers'  treadwear  warranties 
continue  to  improve,  the  treadwear 
labels  under  the  UTQGS  become  less 


47440     Federal  Register  /  Vol.  61,  No.  175  /  Monday,  September  9,  1996  /  Rules  and  Regulations 


significant  fdr  tiie  consumers.  If  the 
grade  is  not  •Hminated,  however, 
Goodyear  supports  freezing  the  BCWR 
at  its  current]  value.  Nevertheless,  the 
company,  lil^  some  other  commenters, 
believes  the  treadwear  test  to  be 
unreliable,  ioaccurate,  cumbersome, 
costly,  and  environmentally  unfriendly. 

The  Kelly  Springfield  Tire  Company 
(Kelly)  and  Multinational  Business 
Services,  Inc;  (MBS)  oppose  fixing  the 
BCWR  at  a  single  figure.  The  European 
Tyre  and  Rii^  Technical  Organisation 
(ETRTO)  staljad  that  changing  the  BCWR 
would  be  misleading  to  consumers 
because  too  many  factors  have  an 
influence  on  the  test  results.  Kelly 
stated  that  thp  treadwear  grade  should 
be  eliminate^  and  that  freezing  the 
BCWR  would  not  make  the  treadwear 
rating  any  less  confusing  to  consumers. 
Advocates  for  Highway  and  Auto  Safety 
(Advocates),  MTS  Systems  Corporation 
(MTS).  and  Herzlich  Consulting,  Inc. 
(Herzlich)  expressed  no  opinion  on 
freezing  the  8CWR,  but  commented  at 
length  on  th^  inadequacy  of  the 
treadwear  te^.  Advocates  stated  that 
using  CMTs  to  determine  the  treadlife  of 
all  candidate  tires  creates  test 
conditions  that  are  arguably  much  less 
demanding  t^an  actual  operating 
conditions  ot  the  road.  MTS  stated  that 
the  treadwear  test  should  be  conducted 
in  an  indoor  test  lab  under  controlled, 
repeatable  capnditions. 

(2)  Trocfj'o^.  Ten  commenters, 
including  8  tire  manufacturers, 
submitted  comments  on  the  "AA" 
traction  propjosal.  Two  supported  the 
proposal,  while  the  rest  opposed  it. 

In  support  pf  the  proposal,  Michelin 
stated  that  creation  of  an  additional 
traction  grade  would  provide  more 
difl^erentiatioh  between  tires  with 
superior  traction  characteristics  without 
having  to  redefine  the  current  A,  B,  and 
C  levels.  ETKTO  stated  that  the  present 
fraction  grades  are  generally  acceptable 
and  should  jp  maintained,  but  if 
NHTSA  wan js  to  add  a  grade  to  indicate 
higher  traction  characteristics,  ETRTO 
would  prefer*  to  maintain  the  present 
grades  as  they  are  and  add  an  "AA" 
grade.  j 

In  opposing  the  addition  of  an  "AA" 
grade  to  the  tt^ction  category,  Goodyear, 
Cooper,  Dunlop,  and  CGT  all  stated  that 
the  traction  test  procedures  were  flawed 
and  should  be  revised  to  reflect  more 
accurately  the  true  traction 
characteristics  of  tires.  Goodyear, 
Dunlop  and  l^elly  stated  that  the  test 
procedure  does  not  allow  tires  designed 
for  hydroplane  resistance  to 
demonstrate  that  feature.  Goodyear 
asserted  that  the  average  water  depth  of 
0.02  inches  i^d  in  the  UTQGS  test 
procedure  is  ess  than  half  the  industry 


standard  depth  of  0.05  inches.  Thus,  the 
water  depth  used  in  traction  grading 
favors  tires  with  less  void  area.  Dunlop 
suggested  that  a  hydroplaning  test  be 
conducted  in  water  depths  of  up  to  15 
millimeters  (0.6  inches).  Finally. 
Goodyear  repeated  its  assertion  made  in 
earlier  comments  that  the  new  test  pads 
used  at  the  UTQGTF  caused  traction 
grades  to  go  down,  and  adding  an  "AA" 
grade  would  only  accentuate  the  flaws 
in  the  test  procedure. 

Cooper  asserted  that  the  ciurent  test 
procedure  is  not  repeatable  or  sensitive 
enough  to  detect  the  real  differences 
between  tires.  For  example,  the  ASTM 
"standard"  tire  is  a  straight-ribbed  bias 
tire  designed  to  be  specially  sensitive  to 
differences  in  road  surfaces,  while 
candidate  tires  are  commercial  radial 
tires  designed  to  yield  good  traction 
performance  over  a  wide  range  of  road 
surfaces  and  weather  conditions. 

Dunlop  stated  that  the  traction  test  is 
an  insufHcient  basis  for  a  traction  grade 
because  it  is  only  a  straight-ahead  test 
on  a  damp  surface.  Dunlop  and  CGT 
suggested  that,  to  be  more  accurate,  the 
test  should  include  accelerating 
traction,  cornering  traction,  and  traction 
testing  under  varying  ambient 
conditions.  Dunlop  also  suggested  that 
if  the  current  traction  test  procedures 
were  not  eliminated,  a  wet  lateral 
braking  test  should  be  conducted  over  2 
different  friction  surfaces  where 
deceleration  Gs  are  measiu^d  and 
stopping  distances  calculated.  Finally,    - 
Dunlop  suggested  adding  the  word 
"wet"  to  traction  labels  because  the 
current  straight-ahead  test  renders  the 
traction  rating  "inconclusive"  as  a 
benefit  to  consumere  whose  vehicles  are 
equipped  with  ABS. 

MBS  stated  that  the  traction  rating, 
based  solely  on  sUding  traction,  is  not 
helpful  because  it  indicates  nothing 
about  other  traction  characteristics. 
MBS  asserted  that  the  traction  rating 
should  include  peak  traction 
performance  for  constuners  with 
vehicles  equipped  with  ABS.  Kelly, 
however,  stated  that  although  there  is  a 
correlation  between  peak  and  sliding 
traction  and  that  both  values  can  be 
considered  for  grading  purposes,  the 
results  are  dependent  on  the  differences 
among  the  various  types  of  ABS 
systems.  Thus,  since  a  significant 
majority  of  vehicles  in  service  are  not 
equipped  with  ABS,  sliding  traction 
values  rather  than  peak  traction  values 
should  be  retained  for  the  traction 
ratings. 

MBS  and  Dunlop  argued  that  adding 
an  AA  grade  could  confuse  consumers 
and  mislead  them  because  straight- 
ahead,  sliding  traction  may  not  be  best 
for  ABS-equipped  vehicles.  Kelly  stated 


that  consumers  could  be  confused  by 
the  limited  amount  of  differentiation 
within  the  AA  category.  MBS  and 
Cooper  stated  that  the  traction  test 
should  be  redesigned  and  improved  to 
be  repeatable,  sensitive,  and  relevant, 
and  that  research  and  testing  should  be 
conducted  to  ascertain  the  correlations 
among  the  different  tire  traction 
characteristics. 

Advocates  strongly  opposed  adding 
an  AA  rating  to  the  UTQGS.  Rather, 
Advocates  favored  increasing  the 
minimum  requirements  for  the  existing 
grades.  Advocates  argued  that  adding  an 
AA  grade  would  not  be  as  much  of  an 
incentive  for  tire  manufacturers  to 
improve  the  traction  characteristics  of 
their  tires  as  would  increasing 
minimum  grade  requirements. 
Advocates  further  asserted  that  adding 
an  AA  grade  would  only  give 
manufiactiuers  an  excuse  to  charge 
higher  prices  for  more  highly-rated  tires, 
thereby  providing  them  larger  profits. 

Finally,  Kelly  stated  that  although  the 
cost  of  tire  mold  reworking  would  be 
minimal,  the  costs  associated  with  the 
proposed  change  would  not  be 
insignificant.  Kelly  stated  that  the  6,750 
paper  labels  used  in  the  Kelly 
production  scheme  would  have  to  be 
changed  to  reflect  the  4-grade  traction 
rating  system  when  only  a  very  small 
number  of  higher  grade  changes  would 
occur.  Kelly  asserted  that  the  cost  of 
changing  those  labels  would  be 
significant  due  to  the  necessity  for  new 
artwork,  production  of  new  labels,  and 
subsequent  destruction  or  other  disposal 
of  obsolete  labels.  CGT  estimated  that 
adding  an  AA  grade  would  incur  costs 
of  $48,000  for  new  labels  and  required 
point-of-sale  information.  Like  Kelly, 
E)ean  Tire  &  Rubber  Company  argued 
that  adding  an  AA  rating  to  the  UTQGS 
would  increase  costs  with  no 
commensurate  benefit. 

m.  Agency  Decision 

(a)  Treadwear.  NHTSA  does  not 
disagree  that  the  treadwear  grading 
procedure  could  be  fiirther  improved. 
NHTSA  does  disagree,  however,  with 
Goodyear  and  Kelly  that  the  treadwear 
grade  should  be  eliminated.  As  the 
agency  noted  in  the  NPRM,  74  percent 
of  consiuners  are  familiar  with  the 
treadwear  rating  and  29  percent 
consider  it  in  purchasing  tires.  Thus,  the 
solution  is  not  to  eliminate  the 
treadwear  rating,  but  to  improve  the 
grading  procedure  to  make  the  rating  as 
meaningful  and  helpful  as  possible  to 
the  tire-buying  public. 

As  stated  above,  when  the  NPRM  was 
published  on  May  24, 1995,  the  then- 
current  BCWR  was  1.47  MPTM.  Since 
that  time,  a  new  lot  of  CMTs  was 
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procured  and  calibrated  with  a  BCWR  of 
1.34.  Thus,  the  BCWR  continues  its 
steady  decline.  To  control  that  decline, 
this  flnal  rule  announces  the  fireezing  of 
the  BCWR  at  1.34.  Nothing  in  the 
comments  has  dissuaded  NHTSA  from 
believing  that  freezing  the  BCWR  at  1.34 
will  significantly  reduce,  if  not 
eliminate  altogether,  any  variation  in 
the  grading  results  between  lots.  The 
agency  also  believes  that  the  use  of 
ASTM-specification  tires  with  strict 
quality  control  will  also  contribute  to 
controlling  any  lot-to-lot  variations. 
NHTSA  notes  that  the  changes  in  the 
BCWRs  have  been  consistently  in  the 
downward  direction.  If  tire  performance 
were  changing  appreciably  due  to 
production  variables,  the  BCWR  could 
be  expected  to  change  randomly  in 
either  direction. 

NHTSA  also  disagrees  with  the 
commenters  that  stated  that 
manufacturers'  treadwear  warranties 
have  progressed  to  the  point  that  they 
can  supplant  the  UTQGS  treadwear 
ratings.  One  manufacturer 
acknowledged  that  manufacturers' 
treadwear  warranties  are  not  always 
based  on  test  results.  Further,  not  all 
tires  carry  manufacturers'  warranties 
and  the  terms  of  such  warranties  are  not 
uniform.  Accordingly,  NHTSA  believes 
that  the  UTQGS  treadwear  ratings  are 
more  acciuBte,  consistent,  and 
meaningful  to  consumers  than 
manufacturers'  warranties  because  the 
UTQGS  ratings  are  based  on  uniformly 
applicable  criteria. 

The  commenters'  suggestions  for 
changing  the  treadwear  grading 
procedure  fall  into  2  basic  categories: 
Revising  the  road  test  and  developing  a 
laboratory  test.  The  commenters 
favoring  the  revised  road  test  stated  that 
the  San  Angelo  test  course  is  too  mild 
•  and  that,  with  the  great  improvement  in 
treadwear  in  recent  years,  a  test  of  only 
6,400  miles  does  not  provide  sufficient 
tread  wear  on  which  to  base  reliable 
projections  to  wearout.  The  commenters 
that  favored  the  laboratory  test  argued 
that  a  lab  test  would  eliminate  the  need 
for  CMTs  and  test  convoys  and  would 
provide  consistent,  repeatable  test 
results.  In  neither  case  did  commenters 
suggest  any  specific  test  procedures  nor 
offer  any  data  that  could  form  the  basis 
for  development  of  revised  tests. 
NHTSA  believes  that  adoption  of  either 
of  these  alternatives  could  entail 
considerable  expenditure  of  funds  and 
resources.  Expansion  of  the  road  test  to 
more  closely  approximate  full-life 
testing  of  treadwear  would  increase  the 
test  duration  and  significantly  increase 
costs  and  environmental  impact. 
NHTSA 's  experience  has  shown  that 
laboratory  test  machines  lose 


repeatability  because  the  abrasive 
surfaces  of  the  test  wheels  tend  to  fill  up 
with  rubber  particles.  Accordingly, 
NHTSA  does  not  believe  that  either  of 
these  alternatives  is  practicable  at  this 
time.  The  agency  has,  however, 
requested  the  assistance  of  the  ASTM  F9 
committee  in  devising  a  better 
treadwear  test.  In  addition,  the  agency 
intends  to  request  data  on  the  effects  of 
aging  on  treadwear  performance  and 
storage  procedures  to  reduce  aging  in  a 
future  Federal  Register  notice. 

NHTSA  believes,  therefore,  that  until 
a  better  treadwear  grading  procedure 
can  be  devised,  the  BCWR  should  be 
fixed  at  its  present  value  of  1.34  MPTM. 
The  establishment  of  a  BCWR  for  a  new 
lot  of  CMTs  does  not  normally  iieed  to 
be  promulgated  by  rulemaking  action 
published  in  the  Federal  Register.  In 
this  case,  however,  since  the  agency 
solicited  public  comment  on  its 
proposal  to  change  the  procedure  for 
calculating  the  BCWR  by  fixing  it  at  a 
permanent  value,  the  agency  deems  it 
appropriate  to  announce  this  decision  in 
the  Federal  Register. 

(b)  Traction.  As  noted  above, 
Goodyear  again  commented  that  the 
new  skid  pads  at  the  UTQGTF  are  more 
severe  than  the  old  pads  in  traction 
rating.  NHTSA  notes  that  the  skid  pads 
were  changed  in  December  1991,  and 
acknowledges  that  there  may  be  a 
statistical  difference  in  test  results 
between  the  new  pads  and  the  old  pads. 
Since  the  old  pads  no  longer  exist, 
however,  the  agency  is  not  able  to  make 
a  comparison  for  the  purpose  of 
devising  a  possible  correction  factor. 
Nevertheless,  the  agency  believes  that 
any  differences  in  the  test  results  do  not 
significantly  affect  the  traction  ratings  of 
tire  lines  and  in  any  case,  new  tire  lines 
should  by  now,  after  nearly  5  years, 
have  replaced  those  tested  on  the  old 
skid  pads.  Thus,  most  tires  should  by 
now  be  graded  on  a  common  basis. 

Several  commenters  proposed  other 
types  of  traction  testing,  including  the 
testing  of  hydroplaning,  cornering, 
acceleration,  and  peak  traction 
characteristics,  and  testing  in  various 
water  depths,  ambient  conditions,  and 
road  surfaces.  While  the  agency  regards 
these  suggestions  as  worthy  of 
consideration,  they  go  beyond  the  scope 
of  the  proposals  in  the  NPRM.  Those 
traction  factors  could,  however,  be  the 
subject  of  future  agency  research. 

While  Dunlop's  suggestion  that  the 
traction  grade  be  labeled  "wet  traction" 
on  the  tire  sidewall  and  on  other 
required  labels  may  be  somewhat  more 
informative  to  the  public,  such  a  change 
would  require  the  modification  of  tire 
molds,  tread  labels,  and  point-of-sale 
brochures.  NHTSA  believes  that  the 


costs  associated  with  such  a  subtle 
change  could  not  be  justified  by  any 
perceived  benefit. 

NHTSA  does  not  agree  with 
Advocates'  suggestion  for  raising  the 
cutoff  values  for  the  existing  traction 
grades  rather  than  establishing  a  new 
grading  category.  The  agency  believes 
that  considerable  public  confusion 
could  be  generated  during  the  transition 
to  the  higher  cutoff  values  where  tires 
bearing  the  same  grade  but  with 
significantly  different  traction 
characteristics  are  available  side-by-side 
on  store  shelves.  Such  a  transition  could 
be  lengthy  because  changing  tire  molds 
could  take  as  long  as  2  to  3  years  and 
some  tires  may  remain  in  dealers'  stocks 
for  a  year  or  more.  Further,  since  the 
UTQGS  are  only  consumer  information 
and  do  not  establish  minimum  traction 
performance  levels,  the  agency  believes 
that  simply  adding  an  "AA"  grade  to  the 
UTQGS  traction  ratings  is  the  simplest, 
least  confusing,  least  burdensome,  and 
most  cost  effective  way  of  differentiating 
between  those  fewtire  lines  with  the 
highest  traction  performance 
characteristics  and  those  tire  lines  with 
lower  levels  of  performance. 

Advocates  expressed  concern  that 
manufacturers  would  increase  their 
prices  for  AA  rated  tires  to  the 
detriment  of  consumers.  NHTSA 
acknowledges  that  manufacturers  may 
choose  to  increase  the  prices  of  their  AA 
traction-rated  tires.  However,  the  agency 
regards  that  as  the  type  of  marketing 
decision  that  manufacturers, 
distributors,  and  dealers  are  free  to 
make  in  response  to  any  product  rating 
program.  NHTSA  believes  that  a  tire 
rated  AA  for  traction  identifies  that  tire 
as  one  with  superior  traction 
performance  and  even  if  it  costs  slightly 
more,  the  consumer  is  advised  of  the 
specific  characteristics  of  the  tire  from 
which  he  or  she  can  make  an  informed 
purchasing  decision. 

NHTSA  believes  that  while  there  may 
be  some  costs  associated  with  the 
preparation  and  printing  of  tread  labels 
and  point-of-sale  brochures,  such  costs 
can  be  minimized  with  adequate  lead 
time.  Manufacturers  typically  revise 
their  labels  and  brochures  annually, 
presumably  not  printing  them  in 
unlimited  quantities.  Thus,  a  lead  time 
of  18  months  should  permit  new  labels 
and  brochures  to  be  prepared  and 
printed  in  accordance  with  the  normal 
business  cycle,  without  undue 
scrappage  of  obsolete  material.  With 
respect  to  changing  tire  molds,  the 
agency  notes  that  since  an  AA  rating  is 
optional,  tire  manufacturers  have  an 
unlimited  time  in  which  to  change 
molds  on  qualifying  tire  lines,  if  they 
decide  to  rate  their  tires  with  a  traction 
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grade  of  AJA  at  all.  Accordingly,  NHTSA 
believes  that  the  minor  costs  associated 
with  this  rulemaking  are  well  justiHed 
by  the  val^e  of  this  rulemaking  to 
consumeri  (see  detailed  discussion  of 
costs  and  benefits  in  Section  IV,  below). 

The  agency  proposed  the  AA  rating 
criteria  in  the  NPRM  based  on  the 
statistical  distribution  of  traction  test 
results  of  254  tire  lines  tested  on  the 
new  skid  pads  at  the  UTQGTF.  The 
distributidn  of  the  traction  coefficients 
of  the  testf  d  tires  showed  a  mean,  or 
average,  v^lue  of  0.516  on  wet  asphalt 
and  0.364  on  wet  concrete,  with  a 
standard  deviation  of  0.029  on  the  wet 
asphalt  anjd  0.017  on  the  wet  concrete.  -^ 
Since  tho^  calculations  were  made, 
NHTSA  h«s  tested  40  additional  tire 
lines.  The  mean  plus  one  standard 
deviation  for  the  entire  population  of 
294  tires  i^  0.548  for  asphah  and  0.387 
for  concrete.  This  compares  to  the 
values  of  the  mean  minus  one  standard 
deviation  pf  0.484  for  asphalt  and  0.341 
for  concrete,  which  are  close  to  the 
current  th^shold  values  for  the  A  grade. 
The  agency  believes  that  the  proposed 
AA  tracticBi  grade  threshold  is 
statisticallfy  compatible  with  the  ranges 
for  the  A  grade  and  the  combined  ranges 
of  the  B  add  C  grades  since,  of  the  294 
tires  testea,  only  34  (12  percent)  would 
qualify  fop  the  AA  traction  grade  while 
213  (72  pcfcent)  would  qualify  for  the 
A  grade.  Tpus,  there  should  be 
approximately  the  same  number  of  tire 
lines  gradfd  AA  as  are  graded  B  and  C. 

IV.  CostyBtoefit  Analysis 

(a)  Treadwear.  The  fixing  of  the 
BCWR  at  ^  permanent  value  of  1.34 
MPTM  will  not  cause  the  Federal 
government  or  tire  manufacturers  to 
incur  any  additional  costs.  Instead,  it 
will  substf  ntially  reduce  the  cost  of 
CMTs  to  tte  testers  and  remove  the 
necessity  for  the  government  to  contract 
for  one  te^  convoy  each  year. 

Tire  ma|iufacturers  routinely 
purchase  CMTs  from  lots  procured  by 
the  government  for  testing  of  their  tire 
lines.  Prioi-  to  September  1,  1995, 
NHTSA  charged  $304.50  per  tire.  A 
DOT  Inspector  General  audit,  however, 
concluded  that  NHTSA  was  not 
recovering  the  full  cost  of  purchasing, 
storing,  and  testing  the  CMTs.  By  final 
rule  published  on  August  2, 1995  (60  FR 
39269)  NHTSA  started  charging  $379.00 
per  tire,  elective  September  1, 1995. 
That  charge  included  the  government's 
purchase  price  of  $250.00,  $45.00  in 
testing  co^ts  to  establish  the  BCWR, 
$.14.00  fori  storage  costs,  and  $50.00  for 
general  fa(  lility  costs  and  related 
salaries. 

NHTSA  estimates  that  fixing  the 
BCWR  at  9  permanent  value  will 


eliminate  the  need  ta  calibrate  new  lots 
of  CMTs,  perhaps  even  eliminating  the 
need  for  the  government  to  purchase 
and  store  CMTs  for  resale.  The  savings 
to  the  government  realized  by  not 
having  to  procure  and  store  CMTs  for 
resale  and  by  not  having  to  operate  at 
least  one  test  convoy  i^r  year  is  difficult 
to  quantify.  However,  manufacturers 
purchasing  CMTs  from  the  government, 
even  though  they  would  no  longer  need 
to,  could  realize  savings  of  from  $45.00 
to  $95.00  per  tire.  At  least  the  $45.00 
testing  cost  could  be  saved,  as  well  as 
perhaps  some  or  all  of  the  storage  and/ 
or  facility  costs. 

Although  the  specific  benefits  of  this 
change  are  also  difficult  to  quantify,  it 
is  expected  to  reduce  or  eliminate  the 
treadwear  grade  inflation  experienced  in 
the  past,  thereby  relieving 
manufacturers  of  the  possible  need  to 
retest  certain  tire  lines  and  providing 
consumers  more  consistent  and  reliable 
treadwear  grade  information. 

(b)  Traction.  The  addition  of  an  AA 
traction  grade  will  not  require  any 
additional  testing  by  manufacturers. 
Further,  as  previously  noted,  the 
assessing  of  an  AA  traction  grade  is 
optional  for  manufacturers. 
Accocdingly,  any  costs  associated  with 
changing  tire  molds  to  show  an  AA 
grade  can  be  phased  in  at  the 
manufacturers'  convenience  and  during 
the  regular  course  of  reworking  the 
molds  for  their  tire  lines.  In  any  case, 
only  a  very  few  tire  lines  will  be 
aff^ected.  Accordingly,  NHTSA  estimates 
that  there  should  be  no  additional  mold 
or  testing  costs  to  manufacturers  as  a 
result  of  this  change. 

The  only  additional  costs  required  by 
this  change  will  be  to  indicate  the 
existence  of  a  new  traction  grade  on 
tread  labels  and  point-of-sale  brochures. 
CGT  estimated  this  cost  to  be  $48,000. 
Pirelli  estimated  the  cost  of  new  artwork 
for  labels  to  be  $12,000  and  the  cost  of 
brochiues  and  dealer  price  books  at 
$104,000.  Kelly  stated  that  6,750  label 
designs  would  need  to  be  changed,  but 
gave  no  cost  figure.  Goodyear  estimated 
that  it  would  cost  $26,000  for  new  labels 
and  $120,000  for  new  point-of-sale 
brochures.  MBS  estimated  that  the  costs 
of  new  labels  and  brochures  would  be 
$15  million  for  the  tire  industry. 

None  of  the  commenters  specified  • 
whether  the  costs  they  quoted  were 
additional  annual  costs  or  whether 
those  were  one-time  costs  associated 
with  adding  a  description  of  the  AA 
grade  for  the  first  time.  Tire 
manufacturers  update  and  reissue  their 
labels  and  brochures  periodically, 
normally  annually,  to  account  for  new 
tire  lines  and  improvements  or  changes 
in  existing  tire  lines.  It  follows. 


therefore,  that  once  a  description  of  the 
AA  grade  is  printed  on/in  the  labels  and 
brochures,  that  description  can  be 
repeated  without  change  on  subsequent 
labels  and  brochures  without  adding 
any  additional  costs  to  those  printings. 
Accordingly,  the  agency  assumes  the 
figures  quoted  above  are  one-time  costs 
only. 

The  MBS  estimate  of  $15  million 
appears  to  be  very  high,  compared  to  the 
figures  estimated  by  the  manufacturers 
themselves.  Even  so,  NHTSA  regards 
$15  million  as  a  maximum  figure 
applicable  to  the  entire  tire  industry 
that,  as  previously  pointed  out,  would 
be  a  one-time  expenditure  only. 

This  change  will  substantially  benefit 
consumers  by  allowing  them  to  identify 
those  tire  lines  with  the  highest  traction 
performance  characteristics,  thereby 
providing  them  even  greater  tire 
selectivity  and  allowing  them  to  make 
even  more-informed  choices.  In 
addition.  NHTSA  believes  that 
introduction  of  an  AA  traction  rating 
will  provide  an  incentive  to  tire 
manufacturers  to  improve  the  traction 
performance  of  new  tire  lines,  thereby 
contributing  to  motor  vehicle  safety. 

V.  Rulemaking  Analyses  and  Notices 

(a)  Executive  Order  No.  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  dociunent  was  reviewed  under 
Executive  Order  No.  12866,  Regulatory 
Planning  and  Review.  NHTSA  has 
analyzed  the  impact  of  this  rulemaking 
action  and  has  determined  that  it  is 
"significant"  under  the  DOT's 
regulatory  policies  and  procedures 
because  the  proposal  which  preceded  it 
contained  an  issue  of  substantial  public 
and  congressional  interest.  That  issue, 
the  substitution  of  a  fuel  economy  grade 
for  the  existing  temperature  resistance 
grade,  is  not  addressed  in  this  final  rule. 

The  Preliminary  Regulatory 
Evaluation  prepared  by  this  agency  for 
the  1995  NPRM  remains  valid  as  to  the 
amendments  adopted  in  this  final  rule. 
See  section  IV,  Cost/Benefit  Analysis, 
above  for  a  full  discussion  of  cost 
savings,  additional  costs,  and  proposed 
anticipated  benefits  of  this  rulemaking. 

(b)  Regulatory  Flexibility  Act 

NHTSA  has  considered  the  effects  of 
this  rulemaking  action  under  the 
Regulatory  Flexibility  Act.  I  hereby 
certify  that  the  amendments 
promulgated  by  this  final  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  a  regulatory  flexibility 
analysis  has  not  been  prepared. 

The  agency  believes  that  few,  if  any, 
tire  manufacturers  qualify  as  small 
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businesses.  Small  businesses,  small 
organizations,  and  small  governmental 
units  may  be  afiiected  by  this  rulemaking 
action  only  to  the  extent  that  they  could 
possibly  pay  slightly  more  for  tires  that 
are  graded  AA  for  traction  performance 
characteristics. 

(c)  Executive  Order  12612,  Federalism 

NHTSA  has  analyzed  this  rulemaking 
action  in  accordance  with  the  principles 
and  criteria  of  Executive  Order  12612 
and  has  determined  that  this  rule  does 
not  have  sufficient  federalism 
imphcations  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

(d)  National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  rulemaking 
action  for  the  purposes  of  the  National 
Enviroiunental  Policy  Act  and  has 
determined  that  implementation  of  this 
rulemaking  action  will  not  have  any 
significant  impact  on  the  quality  of  the 
hiunan  environment. 

(e)  Paperwork  Reduction  Act 

The  provisions  of  this  final  rule 
requiring  manufacturers  to  mold  certain 
information  into  or  onto  the  sidewalls  of 
tires  and  to  affix  labels  to  tires 
explaining  the  tire  quahty  grades  for  the 
benefit  of  consumers  are  considered  to 
be  third-party  information  collection 
requirements  as  defined  by  the  Office  of 
Management  and  Budget  (OMB)  in  5 
CFR  part  1320.  The  information 
collection  requirements  for  49  CFR 
575.104  have  been  submitted  to  and 
approved  by  OMB  pursuant  to  the 
provisions  of  the  Paperwork  Reduction 
Act,  44  U.S.C.  §  3501,  et  seq.  This 
collection  of  information  authority  has 
been  assigned  OMB  control  numbel- 
2127-0519,  Uniform  Tire  Quality 
Grading  Standards.  49  CFR  Part 
575.104,  and  has  been  approved  for  use 
through  September  30, 1998. 

If)  Civil  Justice  Reform 

This  final  rule  does  not  have  any 
retroactive  effect.  Under  49  U.S.C. 
30103(b),  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
state  or  political  subdivision  thereof 
may  prescribe  or  continue  in  effect  a 
standard  applicable  to  the  same  aspect 
of  performance  of  a  motor  vehicle  only 
if  the  standard  is  identical  to  the  Federal 
standard.  However,  a  state  may 
prescribe  a  standard  for  a  motor  vehicle 
or  equipment  obtained  for  its  own  use 
that  imposes  a  higher  performance 
requirement  than  the  Federal  standard. 
49  U.S.C.  §  30161  sets  forth  a  procedure 
for  judicial  review  of  final  rules 
establishing,  amending  or  revoking 
Federal  motor  vehicle  safety  standards. 
A  petition  for  reconsideration  or  other 


administrative  proceedings  is  not 
required  before  parties  may  file  suit  in 
court. 

List  of  Subjects  in  49  CFR  Part  575 

Consumer  protection.  Motor  vehicle 
safety.  Reporting  and  recordkeeping, 
Tires. 

In  consideration  of  the  foregoing,  49 
CFR  part  575  is  amended  as  follows: 

PART  575— CONSUMER 
INFORMATION  REGULATIONS 

1.  The  authority  citation  for  Part  575 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  §§  322,  30111.  30115, 
30117,  and  30166;  delegation  of  authority  at 
49  CFR  1.50. 

2.  Section  575.104  is  amended  by 
revising  paragraph  (d)(l)(i)(B);  (d)(l)(iii); 
(d)(2](i);  the  introductory  text  of 
(d)(2)(ii):  (e)(2)(ix)(C);  Figure  1;  Part  I 
and  the  introductory  text  of  Part  n  of 
Figure  2;  and  the  paragraph  entitled 
"Traction"  in  Part  II  of  Figure  2;  by 
adding  paragaph  (d)(2)(ii)(D];  and  by 
removing  paragraphs  (i),  (j),  (k),  and  (l), 
to  read  as  follows: 

§  575.1 04    UnKonn  Tire  Quality  Grading 
Standards. 

***** 

(d)  Requirements — (1)  Information. 

(i)  *  •  • 

(A) *  *  * 

(B)  Each  tire  manufactured  on  and 
after  the  effective  date  of  these 
amendments,  other  than  a  tire  sold  as 
original  equipment  on  a  new  vehicle, 
shall  have  affixed  to  its  tread  siuiace  so 
as  not  to  be  easily  removable  a  label  or 
labels  containing  its  grades  and  other 
information  in  the  form  illustrated  in 
Figiue  2,  Parts  I  and  H.  The  treadwear 
grade  attributed  to  the  tire  shall  be 
either  imprinted  or  indelibly  stamped 
on  the  label  containing  the  material  in 
Part  I  of  Figure  2,  directly  to  the  right 
of  or  below  the  word  "TREADWEAR." 
The  traction  grade  attributed  to  the  tire 
shall  be  indelibly  circled  in  an  array  of 
the  potential  grade  letters  AA,  A,  B,  or 
C,  directly  to  the  right  of  or  below  the 
word  "TRACTION"  in  Part  I  of  Figure 
2.  The  temperature  resistance  grade 
attributed  to  the  tire  shall  be  indelibly 
circled  in  an  array  of  the  potential  grade 
lettera  A,  B,  or  C,  directly  to  the  right 
of  or  below  the  word  "TEMPERATURE" 
in  Part  I  of  Figure  2.  The  words 
"TREADWEAR,"  "TRACTION,"  AND 
"TEMPERATURE,"  in  that  order,  may 
be  laid  out  vertically  or  horizontally. 
The  text  of  Part  n  of  Figure  2  may  be 
printed  in  capital  letters.  The  text  of 
Part  I  and  the  text  of  Part  n  of  Figure 
2  need  not  appear  on  the  same  label,  but 
the  edges  of  the  two  texts  must  be 


positioned  on  the  tire  tread  so  as  to  be 
separated  by  a  distance  of  no  more  than 
one  inch.  If  the  text  of  Part  I  and  the  text 
of  Part  n  of  Figure  2  are  placed  on 
separate  labels,  the  notation  "See 
EXPLANATION  OF  DOT  QUALITY 
GRADES"  shall  be  added  to  the  bottom 
of  the  Part  I  text,  and  the  words 
"EXPLANATION  OF  DOT  QUALTTY 
GRADES"  shall  appear  at  the  top  of  the 
Part  n  text.  The  text  of  Figure  2  shall  be 
oriented  on  the  tire  tread  surface  with 
lines  of  type  running  perpendicular  to 
the  tread  circumference.  If  a  label 
bearing  a  tire  size  designation  is 
attached  to  the  tire  tread  surface  and  the 
tire  size  designation  is  oriented  with 
Unes  type  nmning  perpendicular  to  the 
tread  circiunference,  the  text  of  Figure  2 
shall  read  in  the  same  direction  as  the 
tire  size  designation. 
***** 

(iii)  In  the  case  of  information 
required  in  accordance  with  §  575.6(a) 
to  be  furnished  to  the  first  piut^aser  of 
a  new  motor  vehicle,  each  manufacturer 
of  motor  vehicles  shall,  as  part  of  the 
required  information,  list  all  possible 
grades  for  traction  and  temperature 
resistance  and  restate  verbatim  the 
explanation  for  each  performance  area 
specified  in  Figure  2.  The  information 
need  not  be  in  the  format  of  Figure  2, 
but  it  must  contain  a  statement  referring 
the  reader  to  the  tire  sidewall  for  the 
specific  tire  grades  for  the  tires  with 
which  the  vehicle  is  equipped. 

(2)  Performance. — (i)  Treadwear.  Each 
tire  shall  be  graded  for  treadwear 
performance  with  the  word 
"TREADWEAR"  followed  by  a  number 
of  two  or  three  digits  representing  the 
tire's  grade  for  treadwear,  expressed  as 
a  percentage  of  the  NHTSA  nominal 
treadwear  value,  when  tested  in 
accordance  with  the  conditions  and 
procedures  specified  in  paragraph  (e)  of 
this  section.  Treadwear  grades  shall  be 
expressed  in  multiples  of  20  (for 
example,  80,  120, 160). 

(ii)  Traction.  Each  tire  shall  be  graded 
for  traction  performance  with  the  word 
"TRACTION,"  followed  by  the  symbols 
AA,  A,  B,  or  C,  when  the  tire  is  tested 
in  accordance  with  the  conditions  and 
procediuBS  specified  in  paragraph  (f)  of 
this  section. 
•        *••*. 

(D)  The  tire  may  be  graded  AA  only 
when  its  adjusted  traction  coefficient  is 
both: 

(1)  More  than  0.54ji  when  tested  in 
accordance  with  paragraph  (f)(2)  of  this 
section  on  the  asphalt  surface  specified 
in  paragraph  (f)(l)(i)  of  this  section;  and 

(2)  More  than  0.38(i  when  tested  in 
accordance  with  paragraph  (f)(2)  of  this 


[ 
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section  on)  the  concrete  surface  specified 
in  paragra|)h  (f)(l)(i)  of  this  section. 

•  * 

(e)*  ' 

(2)*  ' 

fix)* 

(C)  Determine  the  course  severity 
adjustmen  t  factor  by  assigning  a  base 
course  wear  rate  of  1.34  to  the  course 
monitoring  tires  and  dividing  that  rate 
by  the  average  wear  rate  for  the  four 
covtrse  mcpitoring  tires. 

*  •        •        *        * 

(i)  Removed, 
(j)  Removed, 
(k)  Removed. 
(1)  Removed. 


BtLUNQi 
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Locate  quality  grades  t)etween  the  shoulder 
and  the  maximum  section  width 


NOTE:  The  quality  grades  shall  be  in 
'Futura  Bold  Modified  Condensed"  or  'Gothic' 
characters  permanently  molded 
(.020  to  .040  deep)  into  or  onto  the 
tire  as  indicated. 
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Figure  2— jPart  I]— DOT  QUALITY 
GRADES  j 

TREADWEAR 

TRACTION    AA    A    B    C 

TEMPERATURE    ABC 

(Part  n)  All  Passenger  Car  Tires  Must 
Conform  to  Federal  Safety  Requirements 
In  Additia  a  To  These  Grades 

*  *        •        *        • 

TRACTION 

The  tract J  on  grades,  from  highest  to  lowest, 
are  AA,  A,  1 1,  and  Q  Those  grades  represent 
the  tire's  ability  to  stop  on  wet  pavement  as 
measured  under  controlled  conditions  on 
specified  government  test  surfaces  of  asphalt 
and  concrete.  A  tire  marked  C  may  have  poor 
traction  performance.  Warning:  The  traction 
grade  assigned  to  this  tire  is  based  on 
straight-ahefad  braking  traction  tests,  and 
does  not  include  acceleration,  cornering, 
hydropianiig,  or  peak  traction 
characteristics. 

•  •         •         •         • 

Issued  onl  August  30, 1996.  ^ 
Ricardo  Martinez, 
Administrator. 

(FR  Doc.  9«-22761  Filed  9-6-96;  8:45  an] 
HLUNQ  COO^  4«10-6»-P 

Surface  Transportation  Board 

49CFRP^rt1039 

[Ex  Parte  Nb.  346  (Sub-No.  35)] 

Rail  General  Exemption  Authority— 
Exemptioa  of  Ferrous  Recydabies 

agency:  Surface  Transportation  Board. 
action:  Fihal  rule. 


'inalru 
':Piusv 


SUMMARY:  Piustiant  to  its  authority 
under  49  l|j.S.C.  10502,  the  Surface 
Transportiition  Board  is  exempting  from 
regulation  the  transportation  by  rail  of 
blast  furnace,  open  hearth,  rolling  mill 
or  coke  oven  products,  NEC  (STCC 
Commodity  Group  No.  33-119).  This 
commodity  group  is  added  to  the  list  of 
exempt  cotnmodities,  as  set  forth  below, 
and  is  intanded  to  eliminate 
imnecessary  regulation. 
EFFECTIVE  DATE:  October  9, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon,  (202)  927-5660.  [TDD  for 
the  hearing  impaired:  (202)  927-5721.) 
SUPPLEMENTARY  INFORMATION:  Since  the 
Interstate  Commerce  Commission's  < 

'  The  ICX:  termination  Act  of  1995,  Pub.  L.  No. 
104-8a,  109  Slat.  803  (ICCTA),  which  was  enacted 
on  December  29, 1995.  and  took  effect  on  January 
1,  1996,  abolished  the  Interstate  Cotnmefce 
Commission  flCC]  and  transferred  certain  functions 
to  the  Surface  Transportation  Board  (Board).  This 
decision  relates  'o  a  proceeding  that  was  pending 
with  the  IC£  prior  to  January  1, 1996,  and  to 
functions  ths  t  are  subject  to  Board  jurisdiction 
pursuant  to  4  9  U.S.C  10701  et  seq.  Citations  are  to 
the  current  si  ictions  of  the  statute. 


decision  of  May  16, 1995  (60  FR  26839, 
May  19, 1995),  in  this  proceeding, 
which  refrained  from  exempting 
commodities  in  STCC  Commodity 
Group  No.  33-119  because  it  included 
certain  recyclable  materials  deemed  to 
be  nonferrous.  Congress  has  passed  the 
ICCTA.  The  ICCTA  repealed  the  special 
statutory  protections  for  transportation 
of  nonferrous  recyclable  commodities. 
As  a  consequence,  because  regulation  of 
the  rail  ti'ansportation  of  commodities  in 
STCC  Commodity  Group  No.  33-119  is 
not  necessary,  rather  than 
distinguishing  between  ferrous  and 
nonferrous  commodities  within  the 
commodity  group,  we  will  exempt  the 
entire  five-digit  commodity  group.    . 

Regulatory  Flexibility  Act 

The  Board  certifies  that  this 
exemption  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act.  This  exemption  will  reduce 
regulation;  it  imposes  no  new  reporting 
or  other  requirements  directly  or 
indirectly  on  small  entities. 

Environment  and  Energy 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

List  of  Subjects  in  49  CFR  Part  1039 

Intramodal  transportation. 
Manufactured  commodities.  Railroads. 

Decided:  August  27, 1996. 

By  the  Board,  Chairman  Morgan,  Vice 
Chairman  Simmons,  and  Commissioner 
Owen. 

Vernon  A.  Williams, 
Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  title  49,  chapter  X,  part  1039 
of  the  Code  of  Federal  RegiUations  is 
amended  as  follows: 

PART  1039— EXEMPTIONS 

1.  The  authority  citation  for  part  1039 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  553;  49  U.S.C  10502 
and  13301. 

2.  Section  1039.11,  paragraph  (a),  is 
amended  by  adding  the  following  new 
entry  to  the  end  of  table: 

§  1 039.1 1    Miscellaneous  commodities 
exemptions. 

(a)*  *  •" 


STCC 
No. 


STCC 
tariff 


Commodity 


33119       6001-X,     Blast  furnace,  open 

eff.  1-        heafth,  roiling  mill  or 
1 1-96        cot<e  oven  products, 
NEC. 

•        «        *        *        •     - 

[FR  Doc.  96-22916  Filed  9-6-96;  8:45  am] 

BILUNO  CODE  4»1S-00-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  622 

[Docket  No.  960409106-6207-02;  I.D. 
031196A] 

RIN  0648-AG26 

Fisheries  of  the  Caribbean,  Gulf  of 
Mexico,  and  South  Atlantic;  Shrimp 
Fishery  Off  the  Southern  Atlantic 
States;  Amendment  1 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Final  rule. 

SUMMARY:  NMFS  issues  this  final  rule  to 
implement  Amendment  1  to  the  Fishery 
Management  Plan  for  the  Shrimp 
Fishery  of  the  South  Atlantic  Region 
(FMP).  This  rule  prohibits  trawling  for 
rock  shrimp  in  an  area  off  the  Florida 
east  coast;  requires  permits  for  dealers 
and  vessels  in  the  rock  shrimp  fishery 
off  the  southern  Atlantic  states;  requires 
dealers  to  report  information  needed  to 
monitor  the  fishery;  and  requires  that 
the  initial  sale,  trade,  barter,  or  transfer 
of  rock  shrimp  harvested  from  the 
exclusive  economic  zone  (EEZ)  off  the 
southern  Atlantic  states  occur  only 
between  permitted  dealers  and 
permitted  vessels.  In  addition,  NMFS 
informs  the  public  of  the  approval  by 
the  Office  of  Management  and  Budget 
(OMB)  of  the  coUection-of-information 
requirements  contained  in  this  rule.  The 
intended  effect  is  to  protect  critical 
habitat  and  conserve  and  manage  the 
rock  shrimp  fishery. 

EFFECTIVE  DATES:  October  9, 1996; 
except  that  the  amendments  to  §§  622.4, 
622.5,  and  622.45  are  effective 
November  1,  1996. 

ADDRESSES:  Requests  for  copies  of  the 
final  regulatory  flexibility  analysis 
(FRFA)  should  be  sent  to  Peter  J. 
Eldridge,  Southeast  Regional  Office, 


Federal  Register  /  Vol.  61,  No.  175  /  Monday,  September  9,  1996  /  Rules  and  Regulations     47447 


NMFS,  9721  Executive  Center  Drive  N., 
St.  Petersburg,  FL  33702. 

Comments  regarding  the  collection-of- 
information  requirements  contained  in 
this  rule  should  be  sent  to  Edward  E. 
Burgess,  Southeast  Regional  Office, 
NMFS,  9721  Executive  Center  Drive  N.. 
St.  Petersburg,  FL  33702,  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  Washington,  DC  20503 
(Attention:  NOAA  Desk  Officer). 
FOR  FURTHER  >NFORMATION  CONTACT: 
Peter  J.  Eldridge.  813-570-5305. 
SUPPLEMENTARY  INFORMATION:  The  FMP 
was  prepared  by  the  South  Atlantic 
Fishery  Management  Council  (Council) 
under  the  authority  of  the  Magnuson 
Fishery  Conservation  and  Management 
Act  (Magnuson  Act).  The  background 
and  rationale  for  the  measures  in 
Amendment  1,  and  the  rationale  for 
NMFS's  disapproval,  based  on  a 
preliminary  evaluation  of  Amendment 
1,  of  a  measure  that  would  have 
required  vessel  operator  permits,  were 
contained  in  the  preamble  to  the 
proposed  rule  (61  FR  17866,  April  23, 
1996)  and  are  not  repeated  here. 

Comments  and  Responses 

Comment:  One  fisherman  commented 
that  the  area  being  closed  to  trawling  is 
too  large.  He  believes  the  outer  or 
offshore  edge  of  the  closed  area  should 
be  moved  shoreward  ftt)m  the  proposed 
100-fathom  (183-m)  depth  contour  to 
the  offshore  edge  of  the  Oculina  Bank 
Habitat  Area  of  Particular  Concern 
(HAPC).  He  states  that  this  will  allow 
fishermen  to  continue  their  harvest  of 
pink  and  rock  shrimp  in  this  area.  In 
addition,  he  recommends  delaying 
implementation  of  Amendment  1  until 
after  the  1996  rock  shrimp  season  (July 
through  October). 

Response:  Amendment  1  specifically 
addresses  the  need  to  minimize  impacts 
of  the  rock  shrimp  fishery  on  essential 
bottom  habitat.  Amendment  1  will 
extend  protection  of  the  valuable 
Oculina  coral  species  and  its  existing 
habitat  to  the  north  and  east  of  the 
existing  HAPC.  Amendment  1 
recognizes  and  analyzes  the  adverse 
economic  impacts  of  displacing 
fishermen  from  the  area  in  which 
trawling  would  be  prohibited.  The 
Council  concluded  that  the  potential 
long-term  economic  benefits  of  the 
closed  area  would  outweigh  the  short- 
term  adverse  effects.  NMFS  concurs 
with  that  conclusion.  Thus,  NMFS  does 
not  support  moving  the  outer  boundary 
of  the  proposed  no-trawling  area 
shoreward  to  the  edge  of  the  HAPC. 
Also,  because  of  documented  damage  to 
Oculina  habitat  firom  trawling,  to  the 
detriment  of  the  important  species 


dependent  on  that  habitat,  it  is  not  wise 
or  prudent  to  delay  implementation  of 
approved  Amendment  1. 

Changes  from  the  Proposed  Rule 

Since  the  proposed  rule  was 
published,  NMFS  has  consolidated  most 
of  its  fishery  regulations  for  the 
Southeast  Region  into  one  set  of 
regulations  at  50  CFR  part  622 
(published  on  July  3, 1996,  61  FR 
34930).  Accordingly,  the  implementing 
regulations  for  Amendment  1  in  this 
final  rule  are  amendments  to  part  622  in 
lieu  of  amendments  to  the  south 
Atlantic  shrimp  regulations,  previously 
contained  in  part  659.  Part  622  contains 
general  provisions  common  to  all 
federally  managed  fisheries  (e.g.,  permit 
application  procedures,  vessel  and  gear 
identification  requirements,  and 
prohibitions).  Therefore,  such  general 
provisions  that  appeared  in  the 
proposed  rule  are  not  included  in  this 
final  rule.  Minor  changes  in  language 
have  been  made  to  conform  to  the 
standards  in  part  622.  The  proposed 
rule  would  have  required  the  owner  or 
operator  of  a  permitted  vessel  or  a 
permitted  dealer  to  notify  the  Director, 
Southeast  Region,  NMFS  (RD)  within  15 
days  after  any  change  in  the  information 
previously  submitted  on  the  permit 
application.  To  conform  with  the 
standard  in  other  fisheries  permitted  by 
the  RD,  as  it  exists  in  part  622,  the  time 
fi^me  for  that  notification  is  changed  to 
30  days. 

Efliective  Dates 

To  allow  time  to  pubUcize  the 
requirements  for  vessel  and  dealer 
permits,  distribute  applications  for  such 
j)ermits,  receive  and  process 
applications,  and  issue  permits,  NMFS 
makes  the  provisions  of  this  final  rule 
that  require  permits,  or  that  are 
dependent  on  the  possession  of  a 
permit,  effective  November  1, 1996. 

Classification 

The  RD  determined  that  Amendment 
1  is  necessary  for  the  conservation  and 
management  of  the  shrimp  fishery  off 
the  southern  Atlantic  states  and  that  it 
is  consistent  with  the  Magnuson  Act 
and  other  applicable  law,  with  the 
exception  of  the  measure  that  was 
previously  disapproved.  See  the 
proposed  rule  for  a  discussion  of  the 
disapproved  measure. 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

NMFS  prepared  a  final  regulatory 
fiexibility  analysis  (FRFA)  that  indicates 
this  final  rule  is  necessary  to  minimize 
the  impacts  of  rock  shrimp  trawling  on 
important  coral  and  coral  reef  resources 


and  on  live-  and  hard-bottom  habitats 
within  and  adjacent  to  the  HAPC  off  the 
east  coast  of  Florida.  Minimisdng  habitat 
damage  will  enhance  survival  of 
juvenile  rock  shrimp  and  snapper- 
grouper  S|>ecie8  dependent  upon  this 
habitat.  Also  this  rule  will  allow  NMFS 
to  collect  fishery  and  biological 
information  necessary  to  improve  the 
management  program  and  to  ensure 
attainment  of  optimum  yield  over  the 
long-term.  The  one  public  comment 
received  on  the  proposed  rule  indicated- 
that  the  area  closed  to  shrimp  trawling 
is  too  large  and  should  be  reduced  to 
minimize  lost  pink  and  rock  shrimp 
harvest.  The  Council  had  already 
assessed  this  option  in  the  initial 
'regulatory  fiexibility  analysis  (IRFA) 
and  related  analyses  of  management 
options  supporting  its  preferred 
measures  in  Amendment  1;  it  concluded 
that  a  smaller  closed  area  would  not 
offer  sufficient  habitat-  protection  (see 
comments  and  responses  above). 
Accordingly,  this  comment  did  not 
result  in  changes  to  the  conclusions  of 
the  IRFA. 

The  FRFA  incficates  that  this  rule  will 
result  in  signifiduit  economic  impacts 
on  between  65  and  108  vessels  and  12 
dealers;  all  of  these  vessels  and  dealers 
are  considered  small  entities  for 
purposes  of  the  Regulatory  Flexibility 
Act.  The  magnitude  of  the  impacts  per 
small  entity  were  difficult  to  quantify 
because  rock  shrimp  landings  vary 
considerably  fixjm  year  to  year  and  rock 
shrimp  exhibit  considerable  geographic 
movement  and  could  move  from  areas 
closed  to  trawling  to  open  areas  and, 
thus,  be  harvested.  The  principal 
adverse  impacts  will  result  fi'om 
prohibiting  shrimp  trawling  in  the 
closed  area.  Assuming  that  the  affected 
vessels  cannot  redirect  their  fishing 
effort  to  other  areas,  and  assuming 
continuation  of  recent  harvest  rates, 
affected  vessels  may  lose  approximately 
$41,000  each  the  first  year.  It  is  likely, 
however,  that  most  vessels  will  be  able 
to  shift  their  effort  to  other  areas  or  to 
other  fisheries  and  ttfese  losses  are  not 
projected  for  the  long-term.  The  extent 
to  which  vessels  are  able  to  shift  to  open 
areas  or  to  other  fisheries  will  determine 
how  well  they  can  minimize  reduced 
rock  shrimp  catches  and  revenues;  this 
extent  cannot  be  estimated  at  this  time. 
It  is  possible  that  some  vessels  may  not 
demonstrate  reduced  net  revenues  if,  by 
switching  to  other  fishing  areas,  they 
can  harvest  larger  sized  shrimp  that 
bring  a  significantly  higher  price  per 
pound. 

This  final  rule  contains  new 
collection-of-information  requirements 
including:  Vessel  permit  applications; 
dealer  permit  applications;  dealer 
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reports  regarding  rock  shrimp  receipts; 
and  vessel  identification  requirements. 
These  requirements  will  affect  vessel 
owners  or  operators  who  choose  to 
participate  in  the  rock  shrimp  fishery 
and  dealers  who  intend  to  purchase 
rock  shrimp  from  permitted  vessels.  The 
profession^  skills  necessary  for 
complying  With  these  information 
collection  iBquirements  are  the  same  as 
required  by  the  vessel  owners/opwrators 
and  dealers  permitted  in  other  federally 
managed  fi$heries  of  the  south  Atlantic 
area;  these  $kills  include  the  ability  to 
understand,  fill  out,  and  submit  to 
NMFS  necessary  application  forms  for 
vessel  or  d^ler  permits  and  for 
reporting  landings  and  ex-vessel  prices. 

In  trying  to  minimize  significant 
economic  idpacts  on  small  entities,  the 
Council  and  NMFS  considered 
numerous  management  alternatives  in 
selecting  the  preferred  management 
measures  rqgarding  addition  of  rock 
shrimp  to  tie  FMP  management  unit, 
habitat  and  'shrimp  resource  protection, 
and  permitting  and  reporting 
requirements.  In  generaUsome  of  the 
management  options  considered  and 
rejected  wotild  have  had  less  of  a  short- 
term  impact  on  rock  shrimp  fishermen 
but  the  long-term  damage  to  essential 
habitat  and  Iresource  productivity  would 
have  been  greater.  Regarding  the 
management  unit  measure,  the  FRFA 
indicates  that  a  management  unit  with 
a  smaller  geographic  range  would  not 
provide  management  authority  for 
future,  timely  regulatory  actions 
necessary  to  protect  shrimp  and  habitat 
resources  beyond  the  Oculina  HAPC. 
Regarding  the  extent  of  the  area  closed 
to  shrimp  tijawling,  the  area  chosen  was 
proposed  by  the  industry  as 
representing  an  acceptable  balance 
between  protecting  critical  shrimp  and 
habitat  resources  and  minimizing 
adverse,  regulatory  impacts.  Rock 
shrimp  fish  ng  in  the  area  to  be  closed 
has  occurred  i  only  in  recent  years  and 
the  catch  ha  s  consisted  mainly  of  very 
small  rock  ghrimp,  which  are 
intercepted  before  they  reach  traditional 
fishing  groi^ds.  The  trawling  closure 
area  may  ref  ult  in  higher  fishery  yields 
and  revenues  over  the  long-term,  in  part 
because  small  shrimp,  otherwise 
harvested,  will  be  allowed  to  reach  a 
larger  size  and  command  a  higher 
market  price  per  pound.  Regarding 
permitting  ^nd  reporting  and 
recordkeeping  requirements,  the 
Council  deliberately  chose  an  approach 
that  would  minimize  burdens  on 
reporting  entities  while  still  providing 
the  information  on  actual  landings  and 
harvest  loca  tions  necessary  for 
mcinngemer  t.  While  permits  are 


required  for  vessels  and  dealers,  only 
the  dealers  are  required  to  submit 
reports  on  landings.  The  Council 
decided  that  this  approach  would 
minimize  burdens  on  the  individual 
fisherman  (e.g.,  no  mandatory  log  book 
system  required).  Also,  the  Council 
encouraged  NMFS  to  use  information 
ht)m  state  fisheries  agencies, 
particularly  from  Florida  where  most 
landings  occur,  to  minimize  additional 
reporting  burdens  on  dealers.  Refer  to 
the  FRFA  for  further  details  (see 
AOOflESSES).  Notwithstanding  any  other 
provision  of  law,  no  person  is  required 
to  respond  to  nor  shall  a  person  be 
subject  to  a  penalty  for  failure  to  comply 
with  a  collection  of  information  subject 
to  the  requirements  of  the  Paperwork 
Reduction  Act  (PRA)  unless  that 
collection  of  information  displays  a 
currently  valid  OMB  control  number. 

This  rule  contains  new  collection-of- 
information  requirements  subject  to  the 
PRA  for  vessels  and  dealers  in  the  rock 
shrimp  fishery — namely,  vessel  permit 
applications,  dealer  permit  applications, 
dealer  reports  regarding  rock  shrimp 
receipts,  and  vessel  identification 
requirements.  The  existing  vessel 
identification  requirements  contained  in 
50  CFR  622.6(a)(l)(i)  and  (a)(2)  are  made 
applicable  to  a  vessel  in  the  rock  shrimp 
fishery  by  requiring  such  vessel  to 
obtain  a  permit-^^ach  vessel  for  which 
a  permit  has  been  issued  under  50  CFR 
622.4  is  required  to  comply  with  those 
requirements.  These  collections  of 
information  have  been  approved  by 
OMB  under  OMB  control  numbers 
0648-0205.  064»-0205.  0648-0013.  and 
0648-0306,  respectively.  The  public 
reporting  burdens  for  these  collections 
are  estimated  to  average  20,  5, 15,  and 
45  n    'Utes  per  response,  respectively, 
ii)  :1    .ing  the  time  for  reviewing 
i  ..auctions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collections  of 
information.  Send  comments  regarding 
any  of  these  reporting  burden  estimates, 
or  any  other  aspect  of  the  collections  of 
information,  including  suggestions  for 
reducing  the  burdens,  to  NMFS  and 
OMB  (see  ADDRESSES). 

List  of  Subjects  in  50  CFR  Fart  622 

Fisheries,  Fishing,  Puerto  Rico, 
Reporting  and  recordkeeping 
requirements,  Virgin  Islands. 

Dated:  September  3, 1996. 
N.  Foster, 

Deputy  Assistant  Administrator  fnr  Fisheries. 
National  Marine  Fislwries  Service. 
For  the  reasons  set  out  in  the 
preamble,  50  CFR  Part  622  is  amended 
as  follows: 


PART  622— FISHERIES  OF  THE 
CARIBBEAN,  QULF  AND  SOUTH 
ATLANTIC 

1.  The  authority  citation  for  part  622 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  hi  §  622.2,  the  definition  of 
"Dealer"  is  added,  in  alphabetical  order, 
to  read  as  follows: 

%t22^    Definttkms  and  acronyms. 

*  *        «        *        • 

Dealer,  in  addition  to  the  definition 
specified  in  §  600.15  of  this  chapter, 
means  the  person  who  first  receives 
rock  shrimp  liarvested  from  the  EEZ 
upon  transfer  ashore. 

•  •        *        •        * 

3.  In  §622.4,  effective  November  1, 
1996,  paragraph  (a)(2)(viii)  is  added  and 
the  first  sentence  of  paragraph  (a)(4)  is 
revised  to  read  as  follows: 

§  622.4    Permits  and  fees. 

(a)  •  *  * 

(2)  *  •  * 

(viii)  South  Atlantic  rock  shrimp.  For 
a  person  aboard  a  vessel  to  fish  for  rock 
shrimp  in  the  South  Atlantic  EEZ  or 
possess  rock  shrimp  in  or  fit>m  the 
South  Atlantic  EEZ,  a  commercial  vessel 
permit  for  rock  shrimp  must  be  issued 
to  the  vessel  and  must  be  on  board. 
***** 

(4)  *  *  *  For  a  dealer  to  receive  Gulf 
reef  fish,  golden  crab  harvested  from  the 
South  Atlantic  EEZ,  South  Atlantic 
snapper-grouper,  rock  shrimp  harvested 
from  the  South  Atlantic  EEZ,  or 
wreckfish.  a  dealer  permit  for  Gulf  reef 
fish,  golden  crab,  South  Atlantic 
snapper-grouper,  rock  shrimp,  or 
wreckfish,  respectively,  must  be  issued 
to  the  dealer.  *  *  * 
***** 

4.  In  §622.5,  effective  November  1, 
1996,  paragraph  (c)(7)  is  added  to  read  . 
as  follows: 

%  622.5    Recordkeeping  and  reporting. 

(c)  *  *  * 

(7)  South  Atlantic  rock  shrimp,  (i)  A 
dealer  who  has  been  issued  a  permit  for 
rock  shrimp,  as  required  under 
§  622.4(a)(4),  and  who  is  selected  by  the 
SRD  must  provide  information  on 
receipts  of  rock  shrimp  and  prices  paid 
on  forms  available  from  the  SRD.  The 
required  information  must  be  submitted 
to  the  SRD  at  monthly  intervals 
postmarked  not  later  than  5  days  after 
the  end  of  each  month.  Reporting 
frequencies  and  reporting  deadlines 
may  be  modified  upon  notification  by 
the  SRD. 

(ii)  On  demand,  a  dealer  who  has 
been  issued  a  dealer  permit  for  rock 
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shrimp,  as  required  under  §  622.4(a)(4), 
must  make  available  to  an  authorized 
officer  all  records  of  offloadings, 
purchases,  or  sales  of  rock  shrimp. 

***** 

5.  In  §  622.35,  paragraph  (g)  is  added 
to  read  as  follows: 

§622.35    South  Atlantic  EEZ  seasonal  and/ 
or  area  closures. 

***** 

(g)  Rock  shrimp  closed  area.  No 
person  may  trawl  for  rock  shrimp  in  the 
area  east  of  SCOO'  W.  long,  between 
27''30'  N.  lat.  and  28°30'  N.  lat. 
shoreward  of  the  100-fathom  (183-m) 
contour,  as  shown  on  the  latest  edition 


of  NOAA  chart  11460;  and  no  person 
may  possess  rock  shrimp  in  or  from  this 
area  on  board  a  fishing  vessel. 

6.  In  §  622.45,  effective  November  1, 
1996,  paragraph  (g)  is  added  to  read  as 
follows: 

§  622.45    Restrictions  on  sale/purchase. 

***** 

(g)  South  Atlantic  rock  shrimp.  (1) 
Rock  shrimp  harvested  in  the  South 
Atlantic  EEZ  on  board  a  vessel  that  does 
not  have  a  valid  commercial  permit  for 
rock  shrimp,  as  required  under 
§  622.4(a)(2)(viii),  may  not  be 
transferred,  received,  sold,  or 
purchased. 


(2)  Rock  shrimp  harvested  on  board  a 
vessel  that  has  a  valid  commercial 
permit  for  rock  shrimp  may  be 
transferred  or  sold  only  to  a  dealer  who 
has  a  valid  permit  for  rock  shrimp,  as 
required  under  §  622.4(a)(4). 

(3)  Rock  shrimp  harvested  in  the 
South  Atlantic  EEZ  may  be  received  or 
purchased  by  a  dealer  who  has  a  valid 
permit  for  rock  shrimp,  as  required 
under  §  622.4(a)(4),  only  from  a  vessel 
that  has  a  valid  commercial  permit  for 
rock  shrimp. 

(FR  Doc.  96-22958  Filed  9-6-96;  8:45  am] 
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persons  an  opportunity  to  participate  in  the 
rule  making  pfior  to  the  adoption  of  the  final 
rules. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5CFRPart)16 
RIN  3206-nAH«7 

Temporary  and  Term  Employment 

AGENCY:  Of^ce  of  Personnel 
Management. 

ACTION:  Proposed  regulations. 

1 

summary:  The  Office  of  Personnel 
Management  (OPM)  proposes  to  revise 
regulations  on  nonpermanent 
employment  as  part  of  continuing 
efforts  to  streamline  the  appointing 
system.  The  proposal  would  eliminate 
the  authority  for  temporary 
appointments  pending  the 
establishment  of  a  register  (TAPER)  as 
well  as  the  "'outside-the-register 
authority"  f^r  term  appointments.  The 
proposal  wduld  give  OPM  authority  to 
extend  the  length  of  term  appointments 
when  justified,  clarify  the  crediting  of 
prior  service  for  the  required  trial 
period,  and  kllow  certain  excepted 
service  employees  whose  positions  are 
brought  into  the  competitive  service  to 
serve  the  full  4-year  period  allowed  for 
term  appointment,  llie  proposal  would 
also  add  foijr  categories  of  individuals 
to  the  list  of  those  eligible  for 
noncompetitive  temporary  and  term 
appointments  on  the  basis  that  they  are 
currently  eligible  for  permanent 
appointment  and  would  clarify  the 
conditions  fpr  making  nonpermanent 
appointmen|ts  based  on  a  veteran's 
eligibility  fdr  a  veterans  readjustment 
appointment  (VRA).  To  help  agencies 
control  the  iosts  of  workers' 
compensati<in  by  returning  more  injured 
employees  tp  duty,  the  proposal  would 
permit  the  reappointment  of  injured 
temporaries,  to  any  position  for  which 
qualified.  Flaally,  the  proposal  would 
eliminate  reJFerences  to  the  former 
Federal  Personnel  Manual. 
DATES:  Comments  must  be  received  on 
or  before  Ndvember  8, 1996. 
ADDRESSES:  Send  or  deUver  written 
comments  tp  Mary  Lou  Lindholm, 


Associate  Director  for  Employment, 
Office  of  Personnel  Management,  Room 
6F08, 1900  E  Street  NW.,  Washington, 
DC  20415. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Russell  or  Karen  Jacobs  on  202- 
606-0830,  FAX  202-606-2329.  or  TDD 
202-606-0023. 

SUPPLEMENTARY  INFORMATION: 

Length  of  Tram  Appointments 

Agencies  were  authorized  in  1962  to 
use  term  appointments  of  up  to  4  years 
for  project  work  with  prior  approval  of 
the  Civil  Service  Commission.  A  few 
years  later,  the  Commission  delegated 
full  authority  to  agencies.  On  January 
13, 1995,  OPM  broadened  the 
conditions  under  which  agencies  could 
make  term  appointments  to  include 
nonpermanent  situations  other  than 
project  work.  See  §  316.301. 

Some  agencies  have  questioned 
whether  they  could  make  a  second  term 
appointment  of  an  individual  to  the 
same  position  when  the  need  for  the 
employee  continued  beyond  the  4-year 
limit.  The  appropriate  procedure  would 
be  for  the  agency  to  document  the 
reasons  for  the  continued  need  of  the 
individual  and  seek  OPM  approval  to 
extend  the  term  appointment.  Although 
the  current  regulations  do  not  prohibit 
consecutive  term  appointments  as  long 
as  the  agency  follows  appropriate 
competitive  hiring  procedures,  the  need 
for  more  than  one  term  appointment 
suggests  that  a  permanent  appointment 
may  be  more  appropriate. 

Inis  proposal  would  allow  OPM, 
where  clearly  justified,  to  authorize 
extensions  beyond  the  4-year  limit, 
including  extensions  in  advance. 
Currently,  OPM  permits  agencies  to 
extend  term  appointments  under  certain 
conditions  by  issuing  a  variation  to  the 
regulations  under  §  5.1.  The  proposed 
regulatory  provision  permitting  OPM  to 
authorize  extensions  would  change  the 
form,  not  the  substance,  of  the 
procedure  in  order  to  reduce  paperwork. 

We  also  propose  to  clarify  mat 
agencies  may  make  term  appointments 
in  any  increments  so  long  as  the 
appointment  is  for  more  than  1  year  and 
no  more  than  4  years.  For  example, 
when  an  agency  makes  a  term 
appointment  for  13  months,  the  agency 
may  extend  that  appointment  up  to  the 
4-year  limit  in  as  many  increments  as 
the  agency  chooses.  The  vacancy 
announcement  for  a  term  appointment 


of  less  than  4  years  should  make  clear 
the  possibility  of  extension  up  to  the  4- 
year  limit. 

'  Eliminating  Outside-the-Register 
Mechanism  for  Term  Appointments 

The  proposal  would  eliminate  the 
outside-the-register  hiring  mechanism 
for  term  appointments.  In  the  past  when 
OPM  (or  agencies  under  delegated 
examining)  maintained  standing 
registers,  it  was  appropriate  for  the 
register-holding  office  to  authorize 
outside-the-register  appointments  when 
those  registers  did  not  have  candidates 
available  for  certification.  However,  as 
delegation  of  examining  increased,  OPM 
authorized  fewer  outside-the-register 
authorities.  At  this  point,  totally 
eliminating  term  appointments  outside- 
the-register  would  be  consistent  with 
the  new  face  of  competitive  examining. 
Now  that  OPM  has  delegated  full 
examining  authority  to  agencies,  the 
outside-the-register  mechanism  is  not 
necessary  for  term  appointments. 
Agencies  are  in  full  control  of  the 
examining  process  and  can  announce 
individual  vacancies  as  they  occur. 
Also,  since  term  appointees  may  serve 
for  long  periods  of  time  and  since  they 
have  benefits  similar  to  permanent 
employees,  it  is  appropriate  that  term 
and  permanent  employees  be  appointed 
in  the  same  maimer. 

Trial  Period  for  Term  Appointment 

The  proposal  would  require  crediting 
prior  service  toward  the  trial  period 
required  for  term  appointment  in  the 
same  way  that  prior  service  is  credited 
for  probation,  i.e.,  same  agency,  same 
line  of  work,  and  no  more  than  a  single 
break  in  service  not  exceeding  30  days. 
See  §315.802. 

Crediting  Excepted  Service  Toward 
Time  Limit  for  Term  Appointment 

The  proposal  would  allow  former 
excepted  employees  whose  positions 
were  brought  into  the  competitive 
service  when  OPM  revoked  an  excepted 
authority  to  serve  up  to  the  full  4-year 
period  for  term  appointment  rather  than 
have  the  amount  of  their  prior  time- 
limited  excepted  service  subtracted 
from  the  maximum  time  limit  for  term 
appointment.  This  change  in  §  316.702 
would  give  agencies  more  flexibility 
without  harming  employees  who  are 
already  eligible  for  benefits. 
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Categories  Eligible  for  NoncompetitiTe 
Term  and  Temporary  Appointments 

The  current  regulations  indicate  the 
categories  of  individuals  eligible  for 
noncompetitive  term  and  temporary 
appointments  based  on  their  eligibility 
for  permanent  appointment  under 
various  authorities.  In  this  proposal,  we 
would  add  that  appointments  under  5 
U.S.C.  3304(c),  commonly  referred  to  as 
Ramspeck  appointments,  can  no  longer 
be  made  after  December  18, 1997,  as 
provided  by  Pub.  L.  104-65.  the 
Lobbying  Disclosure  Act  of  1995.  We 
would  also  clarify  that  noncompetitive 
term  and  temporary  appointments  based 
on  an  individual's  eligibihty  for  a 
veterans  readjustment  appointment 
(VRA)  are  pyermitted  only  at  the  grade 
levels  authorized  for  VRA  appointments 
but  that  the  temporary  or  term 
appointments  are  not  VRA 
appointments  themselves  and  do  not 
lead  to  conversion  to  career-conditional. 
(This  longstanding  policy  was  stated  in 
the  former  Federal  Personnel  Manual.) 

The  proposal  would  also  add  four 
categories  of  individuals  to  the  list  of 
those  eligible  for  noncompetitive 
temporary  and  term  appointments  on 
the  basis  that  they  are  currently  eligible 
for  permanent  appointment.  The 
categories  are:  current  and  former 
General  Accounting  Office  employees 
(31  U.S.C.  732(gl):  current  and  former 
employees  of  the  Administrative  Office 
of  the  U.S.  Courts  (Pub.  L.  101-474); 
disabled  veterans  who  have  completed 
training  prescribed  by  the  VA  under 
title  38  (5  CFR  315.604);  and  readers, 
interpreters,  and  personal  assistants 
whose  employment  under  Schedule  A  is 
no  longer  necessary  (5  CFR  315.711). 

We  did  not  include  other  categories  of 
individuals  eligible  for  noncompetitive 
appointment  under  authorities  that 
specifically  require  no  break  in  service, 
e.g.  current  Postal  employees  because  in 
such  situations,  an  employee  who  took 
a  temporary  or  term  appointment  would 
lose  his  or  her  eUgibility  for  a 
permanent  appointment. 

Selecting  Term  Employees  for 
Permanent  Positions 

We  have  received  questions  about  the 
current  regulation  §  315.703  that 
permits  the  conversion  of  term 
appointees  to  permanent  appointment 
under  very  limited  conditions. 
Conversion  is  possible  only  when  all  the 
conditions  of  §  315.703  are  met 
including  the  requirement  that  the  term 
employee  must  have  been  within  reach 
for  permanent  appointment.  In  this 
context,  within  reach  means  that  the 
term  employee  could  have  been  selected 
for  a  permanent  position  that  was 


actually  announced  and  filled.  It  is  not 
sufficient  for  the  vacancy 
announcement  to  have  stated  that 
.  positions  could  be  filled  by  term  or 
permanent  appointment  or  that  an 
individual  selected  for  a  term 
appointment  might  later  be  converted  to 
a  permanent  appointment  without 
further  competition. 

Temporary  Employees  Injured  on  the 
Job 

The  proposal  would  permit  agencies 
to  reappoint  noncompetitively  former 
temporary  employees  who  were  injured 
on  the  job  to  any  position  for  which 
they  qualify  if  their  injury  disqualified 
them  for  reappointment  to  their  original 
position  or  one  writh  the  same 
qualification  requirements.  Time  under 
the  initial  appointment  and 
reappointment  must  adhere  to  the  limits 
for  temporary  appointments,  but  time 
spent  on  workers'  compensation  does 
not  count  toward  any  time  limit.  For 
example,  a  temporary  employee  who 
worked  for  8  months  before  being 
injured  on  the  job  spent  3  years  on 
workers'  compensation.  If  the 
individual  recovered  to  some  degree, 
the  agency  could  reappoint  the 
individual  for  the  remaining  4  months 
of  the  temporary  appointment  and  then, 
if  warranted,  extend  the  temporary 
appointment  for  up  to  another  year. 
Reappointments  of  other  former 
temporary  employees,  i.e.,  those  who 
were  not  injured  on  the  job,  may  be 
reappointed  only  to  the  same  position  or 
one  with  the  same  qualification 
requirements. 

Temporary  Appointments  of  Persons 
With  Disabilities 

Agencies  may  appoint  qualified 
eligibles  on  a  time-limited  basis  under 
§  213.3102(t)  or  (u),  or  §  213.3202(k),  as 
appropriate.  The  time-limited 
appointment  gives  the  individuals  the 
opportunity  to  demonstrate  their 
potential  for  successful  performance, 
with  or  without  reasonable 
accommodation.  After  determining  that 
the  appointees  have  successfully 
demonstrated  their  abilities,  the  agency 
may  remove  the  time  limitation  on  the 
appointment.  This  is  important  because 
the  requirements  for  conversion  of 
employees  under  213.3102(t)  and  (u)  to 
career  or  career-conditional 
appointment  under  §  315.709  include  2 
or  more  years  of  satisfactory  service 
under  nontemporary  Schedule  A 
appointment.  There  is  no  conversion 
authority  for  individuals  under 
213.3202(k). 


Eliminating  the  TAPER  Authority 

Our  proposal  would  eliminate  the 
TAPER  (temporary  app>ointments 
pending  establishment  of  a  register) 
authority  for  the  reasons  already 
discussed  in  connection  with  our 
proposal  to  eliminate  the  outside-the- 
register  mechanism  for  term 
appointments.  When  OPM  publishes 
final  regulations  eliminating  the  TAPER 
authority,  agencies  will  have  to  examine 
competitively  for  positions,  most 
notably  Worker-Trainee  (GS-1  and  WG- 
1  and  -2),  that  have  been  filled  under 
the  TAPER  authority  since  1979.  In 
commenting  on  a  draft  of  this  proposal, 
a  few  agencies  requested  continuation  of 
the  TAPER  authority  for  Worker 
Trainees  on  the  basis  that  a  simpler  and 
more  flexible  examining  process  was 
required  for  individuals  with  limited 
education  ^d  experience.  Such  a 
process  can  be  devised  by  agencies 
under  their  delegated  authority  to 
examine.  According  to  the  FY  95 
Central  Personnel  Data  File,  agencies 
made  only  97  Worker  Trainee 
appointments.  Thus  there  no  longer 
appears  to  be  a  justification  to  continue 
a  process  solely  for  filling  this  type  of 
position. 

Individuals  serving  on  TAPER 
appointments  on  the  date  OPM 
publishes  final  regulations  eliminating 
the  TAPER  authority  will  not  be 
affected.  However,  as  required  by 
§  315.704,  TAPER  employees  who 
complete  3  years  of  qualifying  service 
must  have  their  appKiintments  converted 
to  career  appointments  or  separated. 
TAPER  employees  who  complete  3 
years  of  qualifying  service  but  do  not 
meet  the  other  conditions  and 
requirements  for  conversion,  must  be 
separated  no  later  than  90  calendar  days 
following  the  day  on  which  they  met  the 
service  requirement  for  conversion. 

Editorial 

The  proposal  would  also  delete  a 
section  relating  to  the  eligibility  of 
certain  term  employees  for  within-grade 
increases.  The  section  duplicates 
material  already  in  subpmrt  D  of  5  CFR 
part  531.  and  employees  would 
continue  to  be  eligible. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  the  regulation  pertains  only  to 
Federal  employees  and  agencies. 

List  of  Subjects  in  5  CFR  Part  316 

Government  employees. 
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U.S.  Office  of  fersonnel  Management 

James  B.Kiiift 

Director. 

Accordingly 
part  316  of 
Regulations, 


,  OPM  proposes  to  amend 
5,  Code  of  Federal 
js  follows: 


tile 


PART  316— TEMPORARY  AND  TERM 
EMPLOYMEHT 

1.  The  authority  citation  for  part  316 
is  revised  to  read  as  follows: 

Authority:  a  U.S.C,  3301;  E.0. 10577,  3 
CFR,  1954-19^8  Comp.,  page  218. 

Subpart  B — (Removed] 

2.  Subpart  B  consisting  of  §§  316.201 
and  316.202  Is  removed  and  reserved. 

3.  In  §  3161301,  the  existing  text  is 
designated  ai  paragraph  (a)  and  revised, 
and  paragrapti  (b)  is  added,  to  read  as 
follows: 

§  316.301    Purpose  and  duration  of  term 
appointments, 

(a)  An  agency  may  make  a  term 
appointment: for  a  period  of  more  than 
1  year  but  not  more  then  4  years  to 
positions  where  the  need  for  an 
employee's  services  is  not  permanent. 
Reasons  for  leaking  a  term  appointment 
include,  but  ire  not  limited  to:  project 
work;  extraordinary  workload; 
scheduled  abolishment,  reorganization, 
or  contracting  out  of  the  function: 
uncertainty  df  future  funding;  or  the 
need  to  maintain  permanent  positions 
for  placement  of  employees  who  would 
otherwise  be  displaced  from  other  parts 
of  the  organitation.  Agencies  may 
extend  appointments  made  for  more 
than  1  year  but  less  than  4  years  up  to 
the  4-year  lii$it  in  increments 
detemiined  by  the  agency.  The  vacancy 
announcement  should  state  that  the 
agency  has  the  option  of  extending  a 
term  appointnient  up  to  the  4-year  limit. 

(b)  At  the  Truest  of  an  agency  head 
(or  designee);  OPM  may  approve  an 
exception  to  the  time  limits  for  term 
appointment  {when  the  extension  is 
clearly  justified  to  enable  the  agency  to 
address  a  ne^  more  effectively  and  is 
consistent  with  applicable  statutory 
provisions.  Send  requests  to  the 
Associate  Di^tor  for  Employment, 
Office  of  Per^nnel  Management,  Room 
6F08, 1900  E  Street  NW.,  Washington, 
DC  20415.      I 

4.  Section  :  116.302  is  revised  to  read 
as  follows: 

9  31 6.302    Selection  of  term  employees. 

(a)  Competitive  term  appointment.  An 
agency  may  ttiake  a  term  appointment 
under  5  CFR  [part  332  competitive 
procedures.  I 

(b)  Noncoi^petitive  term 
appointment  An  agency  may  give  a 


noncompetitive  term  appointment, 
without  regard  to  the  requirements  of 
parts  332  and  333,  to  an  individual  who 
is  qualiHed  for  the  position  and  who  is 
eligible  for: 

(1)  Reinstatement  under  §315.401; 

(2)  Veterans  readjustment 
appointment  (VRA)  under  §307.103. 
Term  appointments  under  this  section 
are  permitted  only  at  the  grade  levels 
authorized  for  VRA  appointments.  Such 
appointment  are  not  VRA  appointments 
and  do  not  lead  to  conversion  to  career- 
conditional  appointment. 

(3)  Career-conditional  appointment 
under  §§315.601,  315.604,  315.605, 
315.606,  315.607,  315.608.  315.609, 
315.703.  or  315.711  of  this  chapter, 

(4)  Appointment  imder  5  U.S.C.  3112 
(veterans  with  compensable  service- 
connected  disability  of  30%  or  more). 
The  disability  must  be  documented  by 
a  notice  of  retirement  of  discharge  due 
to  service-cormected  disability  from 
active  military  service  dated  at  any  time. 
or  by  a  notice  of  compensable  disability 
rating  from  the  Department  of  Veterans 
Affairs,  dated  within  the  last  12  months. 

(5)  Career  appointment  under  5  U.S.C. 
3304(c)  ("Ramspeck  appointments")  but 
appointments  must  be  effective  no  later 
than  Decembw  18, 1997.  A  term 
appointment  under  this  section  does  not 
provide  competitive  status  and  does  not 
extend  or  terminate  an  individual's 
eligibility  for  career  appointment  under 
5  U.S.C.  3304(c). 

(6)  Appointment  under  31  U.S.C. 
732(g)  for  current  and  former  employees 
of  the  General  Accounting  Office; 

(7)  Appointment  under  Pub.  L.  101- 
474  for  current  and  former  employees  of 
the  Administrative  Office  of  the  U.S. 
Courts; 

(8)  Reappointment  on  the  basis  of 
having  left  a  term  appointment  prior  to 
serving  the  maximum  amount  of  time 
allowed  under  the  appointment. 
Reappointment  must  be  to  a  position  in 
the  same  agency  appropriate  for  filling 
under  term  appointment  and  for  which 
the  individual  qualifies.  Combined 
service  under  the  original  term 
appointment  and  reappointment  must 
not  exceed  the  time  limits  in  §  316.301. 

(9)  Conversion  in  the  same  agency 
firom  a  current  temporary  appointment 
when  the  employee  is  cnt  was  within 
reach  on  a  certificate  of  eligibles  for 
term  appointment  at  any  time  during 
service  in  the  temporary  position. 
Within  reach  means  that  the  person 
could  have  been  selected  for  the 
position  under  competitive  hiring 
procedures,  including  veterans' 
preference.  The  certificate  must  have 
been  actually  used  for  term  or 
permanent  appointment.  The  person 
must  have  been  continuously  employed 


in  the  position  from  the  date  found 
within  reach  to  the  date  converted  to  a 
term  appointment. 

(c)  Term  employees  are  eligible  for  an 
extension  of  their  appointment  in 
accordance  with  the  time  limits  in 
§316.301  even  if  their  eligibility  for 
noncompetitive  appointment  expires  or 
is  lost  during  the  period  they  are  serving 
under  term  employment. 

5.  In  section  316.304  paragraph  (a)  is 
revised  to  read  as  follows: 

§316.304    Trial  period. 

(a)  The  1st  year  of  service  of  a  term 
employee  is  a  trial  period  regardless  of 
the  method  of  appointment.  Prior 
Federal  civilian  service  is  credited 
toward  completion  of  the  required  trial 
period  in  the  same  manner  as  prescribed 
by  §  315.802  of  this  chapter. 


§316.305    [Removed] 

6.  Section  316.305  is  removed. 

7.  Section  316.402  is  revised  to  read 
as  follows: 

§  31 6.402    Procedures  for  making 
temporary  appointments. 

(a)  Competitive  temporary 
appointments.  In  accordance  with  the 
time  limits  in  §  316.401,  an  agency  may 
make  a  temporary  appointment  under  5 
CFR  part  332  competitive  procedures  or 
imder  5  CFR  part  333  "outside-the 
re^ster"  procedures. 

Tb)  Noncompetitive  temporary 
appointments.  In  accordance  with  the 
time  limits  in  §  316.401,  an  agency  may 
give  a  noncompetitive  temporary 
appointment,  without  regard  to  the 
requirements  of  parts  332  and  333,  to  an 
individual  who  is  qualified  for  the 
position  and  who  is  eligible  for: 

(1)  Reinstatement  under  §  315.401; 

(2)  Veterans  readjustment 
appointment  under  §307.103. 
Temporary  limited  appointments  imder 
this  section  are  permitted  only  at  the 
grade  levels  authorized  for  VRA 
appointments.  Such  appointments  are 
not  VRA  appointments  and  do  not  lead 
to  conversion  to  career-conditional 
appointment; 

(3)  Career-conditional  appointment 
imder  §§  315.601,  315.604.  315.605, 
315.606.  315.607.  315.608.  315.609.  or 
315.711  of  this  chapter; 

(4)  Appointment  under  5  U.S.C.  3112 
(veterans  with  compensable  service- 
connected  disability  of  30%  or  more). 
The  disability  must  be  docimiented  by 
a  notiqe  of  retirement  of  discharge  due 
to  service-connected  di.sability  from 
active  military  service  dated  at  any  time, 
or  by  a  notice  of  compensable  disability 
rating  bom  the  Department  of  Veterans 
Affairs,  dated  within  the  last  12  months; 
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(5)  Career  appointment  under  5  U.S.C. 
3304(c)  ("Ramspeck  appointments")  but 

-  appointments  must  be  effective  no  later 
than  December  19, 1997.  A  temporary 
appointment  under  this  section  does  not 
provide  competitive  status  and  does  not 
extend  or  terminate  an  individual's 
eligibility  for  career  appointment  under 
5  U.S.C.  3304(c); . 

(6)  Appointment  under  31  U.S.C. 
732(g)  for  current  and  former  employees 
of  the  General  Accounting  Office; 

(7)  Appointment  under  Pub.  L.  101- 
474  for  current  and  former  employees  of 
the  Administrative  Office  of  the  U.S. 
Courts; 

(8)  Reappointment  on  the  basis  of 
being  a  former  temporary  employee  of 
the  agency  who  was  originally 
appointed  from  a  certificate  of  eligibles 
or  imder  the  provisions  of  part  333  of 
this  chapter.  An  agency  may  not 
reappoint  a  former  temporary  employee 
if  the  individual  has  already  served  the 
maximum  time  allowed  in  §  316.401  or 
if  the  position  has  been  filled  under 
temporary  appointment  for  the 
maximum  time  allowed  in  §  316.401. 
Reappointment  must  be  to  the  same 
position  or  another  position  appropriate 
for  temporary  appointment  with  the 
same  qualification  requirements; 

(9)  Reappointment  on  the  basis  of 
being  a  former  temporary  who  was 
originally  appointed  from  a  certificate  of 
eligibles  or  under  the  provisions  of  part 
333  of  this  chapter  and  who  sustained 

a  compensable  injury  while  serving  on 
the  temporary  appointment. 
Reappointment  must  be  to  the  same 
position  or  another  position  appropriate 
for  temporary  appointment  with  the 
same  qualification  requirements.  If  the 
compensable  injury  disqualifies  the 
former  individual  from  performing  such 
a  position,  reappointment  may  be  to  any 
position  for  which  the  individual  is 
qualified. 

(c)  An  individual  who  receives  a  valid 
temporary  appointment  will  be  eligible 
for  an  extension  in  accordance  with 

§  316.401  even  if  his  or  her  eligibility  for 
noncompetitive  appointment  expires  or 
is  lost  during  the  authorized  period  of 
temporary  employment. 

8.  hi  §  316.702  paragraph  (d)  is 
revised  to  read  as  follows: 

§  316.702    Excepted  positions  brought  into 
the  competitive  service. 

*        »        «        *        * 

(d)  An  employee  who  was  serving 
under  an  excepted  appointment  with  a 
definite  time  limit  longer  than  1  year 
may  be  retained  under  a  term 
appointment.  The  term  appointment  is 
subject  to  all  conditions  and  time  limits 
applicable  to  term  appointments. 


Subpart  H— [Removed] 

9.  Subpart  H  consisting  of  §  316.801  is 
removed  and  reserved. 

[FR  Doc.  96-22904  Filed  9-6-96;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 

9  CFR  Parts  319  and  381 
[Doclcet  No.  95-051A] 
RiN0583-AC01 

Meat  and  Poultry  Standards  of  Identity 
and  Composition 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA. 

ACTION:  Advance  notice  of  proposed 
rulemaking;  request  for  comments. 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  reviewing 
the  standards  of  identity  and 
composition  established  over  the  years 
for  meat  and  poultry  food  products. 
These  standards  define  particular 
products  or  product  categories  in  terms 
of  specified  meat  or  poultry  contents  or 
other  characteristics.  As  part  of  its 
regulatory  review  initiatives,  the  Agency 
is  considering  whether  to  modify  or 
eliminate  specific  standards,  or  to 
modify  its  overall  regulatory  approach 
to  standardized  meat  and  poultry 
products.  Because  of  new  technologies, 
changing  lifestyles,  changed  consumer 
expectations,  and  the  information  now 
available  to  consumers  through 
ingredient  and  nutrition  labeling,  the 
relevance  and  general  usefulness  of 
standards  are  in  question. 

FSIS  recognizes  that  some  of  the 
current  standards  may  impede 
innovation,  or  slow  the  introduction 
into  the  marketplace  of  products  with 
reductions  in  certain  constituents  of 
health  concern  to  some  people.  The 
Agency  is  soliciting  information  from 
the  public  on  what  direction  further 
reform  of  food  standards  should  take, 
including  suggestions  on  whether  to 
alter,  or  eliminate  entirely,  the 
regulations  on  standardized  meat  and 
poultry  products.  The  Agency  would 
like  to  know  how  product  definitions 
and  standards,  if  needed,  can  provide 
consumer  protection,  while  at  the  same 
time  granting  the  flexibility  necessary 
for  timely  development  and  marketing 
of  meat  and  poultry  products  that  meet 
consumer  needs.  This  review  responds 
in  part  to  President  Clinton's 
memorandum  to  heads  of  departments 
and  agencies,  titled  "Regulatory 


Reinvention  Initiative,"  dated  March  4, 
1995. 

DATES:  Comments  must  be  received  on 
or  before  November  25, 1996. 
ADDRESSES:  Please  send  an  original  and 
two  copies  of  written  comments  to 
Docket  Clerk,  Room  4352  South 
Building,  Food  Safety  and  Inspection 
Service,  U.S.  Department  of  Agriculture, 
Washington,  DC  20250.  Copies  of 
reports  and  handbooks  cited  in  this 
notice  are  available  for  review  in  the 
FSIS  Docket  Room. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  Post,  Chief,  Food  Standards  and 
Ingredients  Branch.  Product  Assessment 
Division,  Regulatory  Programs,  at  (202) 
254-2588. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Federal  Meat  Inspection  Act 
(FMIA)  and  the  Poultry  Products 
Inspection  Act  (PPIA)  prohibit  the 
preparation  for,  and  the  sale  or 
transportation,  in  commerce,  of  meat 
and  poultry  products  that  are 
adulterated  or  misbranded  (21  U.S.C. 
610;  21  U.S.C.  458). 

These  prohibitions  apply  to  interstate 
and  foreign  commerce.  They  also  apply 
to  commerce  solely  within  designated 
states  by  establishments  that  operate 
solely  within  a  designated  state.  A  state 
is  designated  if  it  does  not  have  or  is  not 
effectively  enforcing  requirements  at 
least  equal  to  Title  I  and  IV  of  the  FMIA, 
and  specified  provisions  of  the  PPIA. 
Once  a  state  is  designated,  the 
inspection  requirements  of  the  FMIA 
and  PPIA  apply  to  establishments  that 
slaughter  livestock  and  poultry  and/or 
prepare  or  process  meat  and/or  poultry 
products  therefrom,  solely  for 
distribution  within  the  state. 

A  meat  or  poultry  product  may  be 
considered  misbranded  if  it  falsely 
purports  to  be  or  falsely  represents  itself 
to  be  a  food  for  which  a  standard  of 
identity  or  composition  has  been 
prescribed  by  regulation,  or  if  its  label 
fails  to  bear  the  name  of  the  food 
specified  in  the  standard  and,  if 
required,  the  common  or  usual  names  of 
optional  ingredients,  except  for  certain 
specified  optional  ingredients  (21  U.S.C. 
601(n)(7);  21  U.S.C.  453(h)(7)). 

FSIS  has  prescribed  by  regulation  60 
meat  and  poultry  standards  of  identity 
and  composition  (9  CFR  §§  319  and  381. 
Subpart  P,  for^  meat  and  poultry 
products,  respectively),  under  its 
statutory  authorities  set  forth  in  21 
U.S.C.  607(c)  and  457(b).  These  sections 
permit  the  Secretary  of  Agriculture, 
whenever  the  Secretary  determines  such 
action  is  necessary  for  the  protection  of 
the  public,  to  prescribe  definitions  and 
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standards  oflidentity  or  composition  for 
meat  and  poultry  products.  The  Agency 
enforces  the  Tegulations  concerning  the  . 
standards  through  prior  labeling 
approval,  in^plant  inspection,  and 
compliance  monitoring  of  products  in 
commercial  channels.  Further, 
numerous  informal  standards  for  meat 
and  poultry  products  are  contained  in 
the  FSIS  Standards  and  Labeling  Policy 
Book. 

The  standards  have  been  established 
to  prescribe:  (1)  Minimum  meat  or 
poultry  contents;  (2)  maximum  fat  and 
water  contents;  (3)  methods  of 
processing,  cooking,  and  preparation; 
(4)  permitted  safe  and  suitable 
ingredients;  and/or  (5)  expected  or 
characterizing  ingredients.  Generally 
speaking,  a  Standard  of  identity  is  like 
a  recipe,  reqiiiring  the  presence  of 
certain  expected  ingredients  in  a  food 
product  andior  mandating  the  way  the 
product  is  formulated  and  prepared.  A 
standard  of  Qomjxisition  generally 
specifies  the  minimum  or  maximum 
amount  of  ingredients  in  a  product. 

Standards  of  Identity  and  Composition 
and  Regulatory  Reform 

FSIS  has  begun  a  comprehensive 
review  of  its  regulatory  procedures  and 
requirement!,  including  those  for 
standards  of  identity  and  composition, 
to  determine^  whether  any  are  still 
needed  and,  if  so,  which  ought  to  be 
modified  or  streamlined.  This  review  is 
an  integral  pert  of  the  FSIS  initiative  to 
improve  the  safety  of  meat  and  poultry 
products  by  modernizing  the  Agency's 
system  of  food  safety  regulation.  This 
review  expands  upon  the  page-by-page 
review  of  FS^'s  regulations  carried  out 
earlier  this  ytear  under  the  President's 
Reinvention  of  Government  Initiative. 
This  initiative  directed  departments  and 
agencies  to  donduct  a  page-by-page 
review  of  alllof  their  regulations  and  to 
eliminate  or  revise  those  that  were 
outdated  or  otherwise  in  need  of  reform. 
For  ones  that  FSIS  determines  need 
simpliGcaticii  or  modification,  FSIS  is 
examining  how  it  can  make  these 
regulations  easier  to  understand  and 
use,  while  still  maintaining  the 
protection  tl^y  provide  for  consumers. 

History  of  tfaje  Standards 

From  its  e$rly  years,  USDA  has  been 
concerned  with  food  purity  and 
compositional  integrity.  Beginning  in 
the  1880's,  [Jepartmental  scientists 
undertook  systematic  studies  of  food 
adulterationlwith  a  view  toward  its 
prevention,  and  published  their  results 
in  numerou^  bulletins.  By  1906,  when 
the  Meat  Inspection  Act  and  the  Food 
and  Drugs  Apt  were  passed,  the 
Department  lad  published,  in  circulars. 


about  200  standards  of  purity  for  food 
products,  including  meat  and  meat 
products. 

The  1906  Meat  Inspection  Act  and 
regulations  subsequently  enacted 
thereunder,  prohibited  the  marketing  of 
meat  products  that  were  misbranded  or 
adulterated.  Early  inspection  program 
directives  and  regulations  listed 
permissible  ingredients  and  coloring . 
agents  for  meat  products  that 
corresponded  to  lists  prepared  by  the 
Department's  Bureau  of  Chemistry 
(predecessor  of  the  Food  and  Drug 
Administration  [FDA]).  To  assure  that 
labels  were  truthful  and  not  misleading, 
the  directives  listed  basic  requirements 
for  products  that  were  to  bear  a  certain 
name.  Thus,  "potted"  or  "deviled"  ham 
could  be  so  named  only  if  the  product 
were  made  of  ham  or  ham  trimmings;  if 
other  pork  was  used,  the  mixture  was 
required  to  be  called  "pork  meats"  or 
"potted  meats."  A  product  called  "pork 
sausage"  could  be  made  only  from  pork. 
"Leaf  lard"  had  to  be  made  only  from 
the  leaf  fat  of  hogs. 

The  meat  inspection  regulations 
published  in  1914  and  1922  prescribed 
product  composition  standards  for 
products  containing  more  than  one 
ingredient.  Thus,  a  pork  sausage  with 
beef  added  could  be  called  a  "pork 
sausage"  only  if  it  contained  at  least  50- 
percent  pork  and  had  to  be  labeled 
"pork  sausage,  beef  added."  The  meat 
portion  of  veal  loaf  had  to  be  100- 
percent  veal.  A  20-percent  limit  was 
imposed  on  the  use  of  meat  byproducts 
in  products  bearing  a  species  name, 
such  as  "beef,"  "pork,"  or  "veal,"  along 
with  the  requirement  that  the  presence 
of  the  byproducts  be  indicated  in  the 
product  name.  Percentage  limitations  on 
the  use  of  "cereals"  in  sausage  products 
were  also  prescribed. 

The  Department  maintained  $uch 
requirements  for  meat  products  in  the 
meat  regulations  with  minor 
modifications  through  the  1920's  and 
1930's.  As  the  mandatory  meat 
inspection  program  grew,  more  policies 
and  standards  were  established  for 
assuring  accurate  and  consistent 
product  identity.  During  the  1940's  the 
Department  developed  policies  and 
standards  to  prevent  economic 
deception,  that  is,  to  protect  consumers 
from  receiving  meat  products  that  did 
not  meet  their  expectations,  such  as 
debased  food  products  in  which  fillers 
had  been  substituted  for  more  valuable 
constituents. 

Under  the  Agricultural  Marketing  Act 
of  1946,  the  Agency  also  promulgated 
poultry  standards  to  ensure  that  poultry 
products  would  meet  the  expectations 
of  consumers.  During  this  period,  the 
policies  applied  to  poultry  products 


were  similar  to  those  applied  to  meat 
products. 

During  the  1950's  and  1960's,  about  a 
dozen  prepared  meat  and  poultry  frozen 
dinners  were  marketed,  all  essentially 
similar  and  with  simple  formulations. 
Among  the  first  regulatory  standards  of 
identity  and  composition  for  a  "further- 
processed"  poultry  product,  originating 
in  the  mid-1950's  under  the  voluntary 
poultry  inspection  program,  was  the  one 
specifying  the  minimum  poultry  meat 
content  for  poultry  pies,  such  as  "turkey 
pies." 

Since  standards  for  meat  and  poultry 
products  have  been  developed  over  time 
in  response  to  market  trends,  industry 
and  consumer  needs,  and  other 
developments,  such  as  the  advent  of 
new  methods  of  processing  to  yield 
traditional  products,  they  are  diverse  in 
regard  to  their  areas  of  coverage.  Some 
standards  define  products  or  specify 
product  characteristics  and/or  contents; 
others  set  forth  methods  of  processing, 
preparation,  and  cooking.  Not  all  of 
these  elements  are  included  in  every 
standard. 

Product  Definitions,  Contents,  and 
Characteristics 

Some  standards  define  meat  or 
poultry  terms.  For  example,  the 
standards  for  kinds  and  classes  and  cuts 
of  raw  poultry  (§381.170)  identify  a 
Rock  Cornish  game  hen  or  Cornish  game 
hen  as  "a  young  immature  chicken 
(usually  5  to  6  weeks  of  age)  weighing 
not  more  than  2  pounds  ready-to-cook 
weight,  which  was  prepared  from  a 
Cornish  chicken  or  the  progeny  of  a 
Cornish  chicken  crossed  with  another 
breed  of  chicken." 

Other  standards  require  that  certain 
products  contain  specific  amounts  and/ 
or  types  of  meat  or  poultry.  For 
example,  the  standards  for  poultry 
dishes  and  specialty  items  in  §  381.167    - 
of  the  regulations  require  specific, 
minimum  poultry  content,  calculated  on 
a  ready-to-eat  basis,  for  certain  products: 
"Turkey  a  la  King,"  for  example,  must 
contain  20  percent  tiu-key  meat, 
"Chicken  Tetrazzini"  must  contain  15 
percent  chicken  meat,  and  "Chicken 
Stew"  must  contain  12  percent  chicken 
meat.  There  are  similar  standards  for 
some  meat  products.  For  example,  the 
regulations  in  §319.304  require  that 
meat  stews,  such  as  "Beef  Stew," 
contain  no  less  than  25%  meat  of  the 
species  named  on  the  label,  computed 
on  the  weight  of  the  fresh  meat.  Product 
identified  as  "Corned  BeeV  must, 
among  other  requirements,  be  prepared 
from  beef  briskets,  navels,  clods,  middle 
ribs,  rounds,  rumps,  or  similar  cuts 
(§319.100). 
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The  use  of  safe  and  suitable 
ingredients,  such  as  those  additives 
specifically  classified  as  extenders, 
binders,  emulsifiers,  coloring  agents, 
antioxidants,  flavoring  agents,  and 
tenderizing  agents  are  frequently 
referenced  in  standards  for  meat  or 
poultry  products.  The  use  of  additives 
in  meat  and  poultry  products  is 
essentially  controlled  by  the  regulations 
for  standards,  e.g.,  §§  319  and  381 
Subpart  P,  and  those  that  directly 
address  the  use  of  safe  and  suitable 
ingredients,  e.g.,  §§318.7  and  381.147. 

Some  meat  and  poultry  standards 
specifically  reference  these  safe  and 
«ui table  ingredient  regulations  when 
identifying  what  can  and  cannot  be 
included  in  a  specific  standardized 
product.  For  example,  standards  for 
cured  meat  or  cured  poultry  products 
contain  provisions  for  allowable  curing 
ingredients  that  have  been  declared  safe 
and  suitable  at  restricted  levels  (§  318.7 
and  381.147).  A  product  identified  as 
"Breakfast  Sausage"  (§  319.143)  can 
only  contain  certain  kinds  of  meat 
ingredients,  and  has  limits  on  added 
water,  fat  content  of  the  finished 
product,  and  binders  or  extenders  that 
are  to  be  added  in  accordance  with 
§  318.7(c)(4).  The  kinds  of  binders  and 
extenders  allowed  in  meat  and  poultry 
products  and  their  use  restrictions  can 
be  found  in  the  Tables  of  Approved 
Substances  (§§  318.7(c)(4)  and 
381.147(f)(4))  under  "Class  of 
Substance,  Binders  and  Extenders." 
Many  other  standards  also  reference  the 
Tables  of  Approved  Substances  in 
regard  to  use  of  certain  ingredients  in 
the  standardized  product. 

When  appropriate,  characterizing 
ingredients  are  also  included  as  part  of 
a  product  standard.  For  example,  the 
regulations  in  §  319.145  require  that  a 
product  identified  as  "Italian  Sausage" 
contain  salt,  pepper,  and  either  fennel 
or  anise,  or  a  combination  of  fennel  and 
anise.  The  standard  also  requires  that 
"Italian  Sausage"  contain  at  least  85- 
percent  meat,  or  a  combination  of  meat 
and  fat,  with  the  total  fat  content 
constituting  not  more  than  35-percent  of 
the  finished  product,  as  well  as  optional 
ingredients. 

Methods  of  Processing,  Preparation, 
and  Cookery 

Some  standards  include  processing, 
preparation,  or  cooking  criteria,  some  of 
which  are  relevant  to  ensuring  product 
safety.  For  instance,  the  standard  for 
"Country  Ham"  and  "Dry  Cured  Ham" 
products  (§  319.106)  specifies  not  only 
the  kind  of  anatomical  pork  cut  that  is 
to  be  used  as  the  starting  material,  but 
also  requires  the  dry  application  of  salt 
or  salt  and  optional  curing  agents.  It  also 


specifies  the  length  of  time  required  for 
the  salt  penetration,  the  finished 
product  weight,  and  the  internal  salt 
content  or  water  activity  level  that  must 
be  met.  All  of  these  requirements  help 
ensure  product  safety  and  shelf- 
stability.  The  presence  and  quantity  of 
curing  agents  and  salt,  for  example,  and 
limits  on  water  activity,  help  inhibit 
microbial  growth. 

Other  standards  specify  cooking  or 
processing  requirements  that  were 
developed  to  ensure  that  consumer 
expectations  about  the  nature  of  a 
product  are  met.  For  example, 
"Barbecued  Chicken"  (§  381.165)  must 
be  cooked  in  dry  heat  and  basted  with 
a  seasoned  sauce.  The  standard  for 
"Barbecued  Beer*  (§  319.80)  requires 
dry  heat  cooking  by  burning  hardwood 
or  hot  coals  therefrom,  and  a  finished 
product  with  a  brown  crust  and  a  yield 
of  not  more  than  70  percent  of  the 
weight  of  the  firesh  uncooked  meat. 

Mechanically  Separated  (Species) 

Most  meat  product  and  poultry  food 
product  standards  identify  a  finished 
product,  such  as  a  "Turkey  Ham"  or 
"Chili  with  Meat."  However,  the 
standard  for  mechanically  separated 
species  (MS(S)),  such  as  that  in  §  319.6 
for  mechanically  separated  beef  or  pork, 
is  somewhat  different  because  it  defines 
a  meat  ingredient  that  can  be  used  with 
some  restrictions  in  formulating  other 
meat  products.  MS(S)  is  an  ingredient 
that  can  be  used  in  certain  standardized 
meat  food  products,  such  as  hot  dogs, 
frankfurters,  bologna  (§  319.180),  meat* 
stews  (§  319.304),  spaghetti  vfith 
meatballs  (§  319.306),  pizza  (§  319.600), 
and  tamales  (§  319.305).  The  level  of  its 
use,  which  is  restricted,  is  specifically 
cited  as  part  of  its  food  product 
standard. 

Current  Concerns  and  Need  for  Review 

The  meat  and  poultry  food  product 
standards  have  provided  a  framework 
for  identifying  products  and  helping  to 
ensure  that  products  meet  consumer 
expectations  regarding  product 
composition  and  characteristics.  In 
certain  instances,  standards  also  have 
helped  to  ensure  product  safety.  For 
example,  the  FSIS  policy  guide  in  the 
Standards  and  Labeling  Policy  Book  for 
dry,  fermented  sausages  prescribes 
moisture/protein  ratios  (MPR)  that  limit 
moisture  content  in  these  products, 
which,  in  turn,  inhibits  microbial 
growth. 

Some  manufacturers  have  complained 
that  standards  are  too  restrictive,  stifie 
innovation,  and  prevent  market 
acceptability  of  products,  because  they 
restrict  the  use  of  commonly  understood 
product  names  familiar  to  consumers. 


Some  manufacturers  believe  that  the 
nutrition  and  ingredient  information 
provided  in  labeling  is  adequate  to 
enable  consumers  to  distinguish  among 
meat  and  poultry  products  and  make 
informed  choices. 

Many  proponents  of  standards  reform 
contend  that  a  product  name  has  little 
relevance  in  today's  maricet,  which  is 
becoming  more  and  more  diverse,  with 
the  increased  manufacturing  of  new  and 
nontraditional  products.  Becau^  of 
changing  market  trends  and  public 
perceptions,  some  food  manufacturers 
also  believe  that  prescriptive  standards 
of  identity  arid  composition  impede  the 
introduction  of  new,  innovative,  and 
possibly  less  expensive,  products. 

For  example,  food  manufacturers  have 
pointed  out  that  restaurants  market 
meatless  pizzas  consisting  of  a  bread- 
ty[>e  product  topped  with  firuit  or 
vegetables,  olive  oil,  and  seasonings. 
However,  if  an  FSIS  inspected 
establishment  wants  to  prepare  and 
market  a  nontraditional  pizza  that 
includes  a  meat  topping  of  sausage  but 
not  cheese,  it  would  be  in  conflict  with 
FSIS's  established  standards  for  pizza 
products  containing  meat.  The  standard 
for  "pizza  with  sausage"  (§  319.600(b)). 
for  instance,  requires  that  a  product 
identified  as  "Sausage  Pizza"  be  a 
bread-based  meat  food  product  with 
tomato  sauce,  cheese,  and  meat  topping 
containing  not  less  than  12  p>ercent 
cooked  sausage  or  10  percent  dry 
sausage  (pepperoni). 

Consumer  expectations  regarding  the 
nutritional  composition  of  foods  have 
also  changed  in  recent  years.  Health- 
conscious  consumers  looking  for 
convenience  and  nutritional  quality  in 
their  food  purchases  have  come  to  play 
a  decisive  role  in  the  marketplace.  A 
growing  body  of  scientific  evidence  that 
links  dietary  intake  to  health  supports 
the  concerns  of  these  consumers,  who 
demand  products  based  upon 
traditional  recipes  which  have  been 
modified  to  have  lower  amounts  of 
constituents  with  negative  health 
implications,  such  as  saturated  fat  and 
cholesterol.  Meat  and  poultry  food 
processors  have  striven  to  meet  this 
demand  by  formulating  products  that 
resemble  traditional  products  but  that 
contain  less  fat  and  associated 
cholesterol. 

In  some  circumstances,  current 
standards  inhibit  the  marketing  of 
products  lower  in  such  constituents, 
because  of  limits  on  the  types  of 
ingredients  permitted.  FSIS  has 
attempted  to  ease  some  of  the 
restrictions  posed  by  the  existing 
standards  by  developing  labeling 
approaches  to  identify  the  differences 
between  traditional  products  and  the 
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newer  versii  >ns.  Consequently,  some 
products  cu  rrently  bear  health-related 
nutrient  cor  tent  claims  on  their  labels, 
such  as,  "low-fat"  and  "reduced  fat." 

Consumers'  nutritional  and  health 
concerns  indicate  a  need  to  review  the 
basis  for  traditional  standards  of 
identity  anq  composition,  to  question 
the  justification  for  the  establishment  of 
new  prescriptive  standards,  and  to 
consider  the  elimination  or  modification 
of  these  standards.  In  fact,  the  public 
health  ratioaale  for  doing  so  is 
underscored  by  a  1990  report  by  the 
Institute  of  Medicine,  National 
Academy  of  Sciences  (NAS).  The  report, 
"Nutrition  Ilabeling:  Issues  and 
Directions  for  the  1990*s,"  argues  for 
reexamining  and  changing  any  system 
"that  significantly  impedes  the 
marketing  of  reduced-,  low-,  and  non-  or 
no-fat  substitutes." 

To  begin  tjo  address  this  concern,  FSIS 
has  proposed  in  a  separate  document, 
"Food  Standards:  Requirements  for 
Processed  Meat  and  Poultry  Products 
Named  by  Use  of  an  Expressed  Nutrient 
Content  Claim  and  a  Standardized  Term 
(60  FR  67474)."  to  establish  a  general 
standard  of  Identity  for  modified  meat 
and  poultry  food  products  that  would 
facilitate  the  development  and 
marketing  of,  among  other  things, 
reduced  fat  substitutes  for  products 
currently  subject  to  an  FSIS  standard  of 
identity.  Th^  general  standard  of 
identity  proposed  would  require  that  a 
modified  mttat  or  poultry  product:  (1) 
Not  be  nutriUonally  inferior  to  the 
traditional  standardized  food  that  it 
resembles  aod  for  which  it  substitutes, 
(2)  possess  performance  characteristics 
that  are  generally  similar  to  the 
traditional  standardized  food.  (3) 
contain  the  lame  amount  of  any 
mandatory  ingredient  (i.e.,  meat  or 
poultry)  that  is  required  to  be  in  the 
traditional  standardized  food,  and  (4) 
not  contain  ^n  ingredient  that  is 
prohibited  ip  the  traditional 
standardized  food.  The  proposed 
standard  {§§319.10  and  381.172.  as 
proposed)  also  would  allow  safe  and 
suitable  ingiedients,  not  specifically 
provided  for  in  the  standard  or  in  excess 
of  that  provided  for  in  the  traditional 
food,  in  ordAr  that  the  product's  makeup 
is  consisten j  with  the  nutrient  content 
claim  made  about  the  product. 

In  light  of  current  budget  constraints 
and  the  need  to  address  high  priority 
food  safety  Concerns  and  redeploy 
Agency  resc^urces,  FSIS  is  examining 
whether  any  of  the  Agency's  approaches 
to  reguiatina  meat  and  poultry  products 
for  economic  adulteration  and 
mislabeling  should  be  changed.  Thus, 
FSIS  is  examining  whether  the  current 
approach  to  promote  fair  competition 


and  prevent  misbranding  and  econcnnic 
adulteration  through  developing  and 
enforcing  meat  and  poultry  product 
standards  continues  to  be  appropriate. 

Many  of  the  standards  are  based  on 
industry  standards  and  were  originally 
suggested  by.  and  in  many  cases  are  still 
supported  by,  industry.  Such  standards 
not  only  reflect  consumer  expectations, 
but  also  serve  to  promote  fair 
competition  among  manufacturers 
producing  similar  products.  The  FMIA, 
in  fact,  states  that  regulation  of  meat 
products  is  important,  since  •'*  •   • 
mislabeled,  or  deceptively  packaged 
articles  can  be  sold  at  lower  prices  and 
compete  unfairly  with  the  wholesome, 
not  adulterated,  and  properly  labeled 
and  packaged  articles,  to  the  detriment 
of  consumers  and  the  public  generally 
(21  U.S.C.  602)."  The  PPIA  also  contains 
a  similar  provision  which  recognizes 
that  imwholesome.  adulterated,  or 
misbranded  poultry  products  destroy 
markets  for  wholesome,  not  adulterated, 
and  properly  marked,  labeled,  and 
packaged  poultry  products  (21  U.S.C. 
451). 

FSIS  is  undertaking  this 
comprehensive  review  of  all  of  its 
existing  product  standards  to  determine 
whether  in  their  present  form  they 
continue  to  play  a  useful  role  in  serving 
the  needs  of  industry  and  consumers. 
FSIS  is  exploring  whether  alternative 
approaches  could  be  more  effective  in 
ensuring  that  consumers  are  adequately 
informed  about  the  products  they  are 
p€rchasing  and  receive  what  they 
believe  they  are  paying  for.  while 
ensuring  fair  competition.  Any 
alternative  approach  or  combination  of 
approaches  chosen  would  of  course 
have  to  comply  with  the  statutory 
mandates  of  the  FMIA  and  PPIA  with 
respect  to  misbranding  (false  or 
misleading  labeling)  and  economic 
adulteration,  provide  industry  greater 
flexibility  to  innovate,  and  expand 
consumer  choices  in  the  marketplace. 

Issues  for  Public  Conunent 

As  part  of  its  comprehensive 
standards  review,  FSIS  is  soliciting 
comments  on  the  following  issues,  as 
well  as  any  other  comments  that  would 
assist  the  Agency  in  fulfilling  its 
mission  to  protect  the  interest  of 
consumers  by  helping  to  ensure  that 
meat  and  poultry  products  are  correctly 
labeled  and  are  not  adulterated.  FSIS 
requests  comments  from  any  interested 
parties  such  as  food  manufacturers  and 
distributors,  including  importers  and 
exporters,  individuals  and  consumer 
groups,  academia.  State  and  local 
governments,  and  the  international' 
community. 


1.  Utility  of  the  System 

a.  In  general,  how  do  consumers  and 
the  regulated  industry  view  the 
Agency's  role  in  developing  food 
standards?  How  would  major  changes  in 
standards  of  identity  affect  consumers, 
producers,  and  manufacturers? 

b.  As  discussed  above,  there  are 
different  types  of  standards.  Are  some 
more  meaningful  or  useful  than  others? 
Could  the  objectives  of  meat  and  poultry 
standards,  designed  to  ensure  that 
products  are  correctly  labeled  and  not 
economically  adulterated,  as  well  as 
help  ensure  fair  competition  and  market 
stability  for  wholesome,  properly 
labeled  products,  be  accomplished  by    - 
other  more  effective  means?  If  so.  how 
could  they  be  accomplished  within  the 
hmits  of  current  and  anticipated  FSIS 
resources? 

c.  Do  standards  of  identity  for  meat 
and  poultry  products  actually  protect 
the  integrity  of  the  food  supply?  Are 
there  any  data  that  indicate  consumers 
are  aware  of  or  rely  upon  the  current 
standards?  If  so.  do  consumers  find  the 
current  system  of  standards  meaningful 
and  understandable?  Would  alteration 
of  the  standards  significantly  affect 
consumers'  ideas  about  the  integrity  of 
meat  and  poultry  products? 

d.  Does  the  industry  need 
compositional  standards  for  the  orderly 
marketing  of  foods?  Are  food  standards 
needed  to  control  the  composition  of 
fabricated  foods  such  as  hot  dogs, 
bologna,  pepperoni,  and  potted  meats? 
Depending  on  the  extent  of  any 
standards  reform,  what  market  impact 
would  result  if  manufacturers  were 
allowed  to  decrease  the  amounts  of  meat 
or  poultry  used  in  products? 

e.  As  previously  discussed,  some 
standards  contain  processing  and  other 
requirements  relevant  to  food  safety. 
Could  food  safety  objectives  be  achieved 
by  other  means? 

f.  Are  food  standards  an  effective 
means  of  ensuring  that  only  safe  and 
suitable  additives  and  ingredients  are 
used  in  the  formulation  of  products? 

2.  Flexibility 

If  FSIS  continues  to  maintain  a  system 
of  standards  of  identity  and 
composition,  how  could  current  and 
future  standards  be  made  more  flexible, 
to  accomodate  the  needs  of  industry  in 
a  changing  market,  without 
compromising  the  Agency's  efforts  to 
ensure  that  meat  and  poultry  products 
are  neither  misbranded  nor 
economically  adulterated? 

3.  Product  Identity 

a.  Food  standards  of  identity  are  a 
means  of  defining  the  composition  of  a 
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food  tha)  is  marketed  under  a 
designated  common  or  usual  name. 
What  criteria  should  be  used  for 
determining  when  a  food  standard  is 
appropriate?  Should  evidence  of  the 
existence  of  consumer  confusion  or 
dissatisfaction  be  required  as  a 
precondition  before  FSIS  undertakes  a 
standards  setting  process? 

b.  How  should  FSIS  address 
differences  between  the  standards  of 
identity  established  for  similar  meat  and 
poultry  products,  such  as  those 
established  for  ham  and  turkey  ham 
products,  which  allow  for  different 
levels  of  moisture  content?  What 
purpose  do  such  diffiarences  serve  and 
how  do  they  affect  consumers, 
producers,  and  processors?  Also,  FSIS 
requires  establishments  to  indicate 
through  labeling  the  presence  of  meat 
byproducts  in  all  processed  meat 
products.  Should  FSIS  require 
disclosure  of  the  presence  of  detached 
skin,  even  in  natural  proportions,  in  the 
ingredients  statement  of  processed 
poultry  ptoducts? 

c.  Consumers  desire  both  product   • 
consistency  and  variety  among 
products.  Given  this,  how  would 
revision  or  elimination  of  the  standards 
of  identity  a^ect  consumers?  For  which 
products  or  chafacteristics  is 
consistency,  or  standardization,  most 
important  to  consumers? 

d.  If  there  were  no  meat  or  poultry 
product  standards,  what  criteria  could 
be  used  to  define  "imitation"  products? 

e.  If  there  were  no  standards,  how 
would  consumers,  industry,  and  FSIS 
judge  when  a  product  is  identified,  by 
labeling,  in  a  misleading  way? 

4.  Federal  Preemption:  Impact  on  State 
Jurisdiction 

a.  FSIS  specifically  requests  • 
comments  on  the  preemption  aspects  of 
Federal  standards  of  identity.  If  Federal 
standards  of  identity  were  discontinued 
and  the  preemptive  provisions  of  the 
FMIA  and  the  FPIA  for  labeling  were 
amended,  would  the  States  establish 
their  own  compositional  requirements 
in  the  absence  of  a  Federal  meat  and 
poultry  standards  program?  Would  a 
diverse,  multi-State  food  standards 
program  be  desirable?  What  would  be 
the  costs  and  benefits? 

b.  If  it  is  not  deemed  to  be  in  the 
interest  of  the  public  to  retain  Federal 
food  standards  for  meat  and  poultry 
products,  what  changes  should  be 
considered  in  the  FMIA  and  FPIA? 
Comments  should  be  supported  by  data 
where  possible  relating  to  the 
economics  of  production  and  marketing 
of  commodities  currently  covered  by 
food  standards,  including  the  co.sts  and 


benefits  to  consumers,  industry,  and 
international  trade. 

5.  Impact  on  Domestic  and  International 
Trade 

a.  How  are  current  FSIS  standards 
related  to  international  meat  and 
poultry  standards  and  what  would  be 
the  economic  impact  of  standards 
reform  on  product  development  in  the 
United  States  and  international 
markets? 

b.  Would  there  be  significant  costs  for 
industry  if  Federal  meat  and  poultry 
standards  of  identity  were  conformed  to 
international  standards  for  these 
products,  where  possible?  Also,  what 
would  be  the  costs  for  industry  if  states 
were  permitted  to  enforce  any  type  of 
standard  requirements  that  were 
difi^erent  from  Federal  and  international 
standards? 

c.  In  recommending  an  alternative  to 
the  current  system  of  standards  of 
identity  and  common  or  usual  name 
designation  for  food,  commenters 
should  take  into  accoimt  the  impact  of 
the  alternative  on  FSIS's  ability  to 
participate  in  the  development  and 
harmonization  of  international 
standards. 

The  United  States  participates  in  the 
Codex  Alimentarius  Commission 
(Codex)  and  its  food  standards  program. 
Codex  is  sponsored  jointly  by  the 
United  Nations'  Food  and  Agriculture 
Organization  (FAO)  and  World  Health 
Organization  (WHO).  Its  goal  is  to 
promote  the  health  and  economic 
interests  of  consumers,  while 
encouraging  fair  international  trade  in 
food.  All  food  standards  adopted  by 
Codex  must  be  reviewed  by  the  FDA  (in 
consultation  with  FSIS  when 
appropriate)  and  be  accepted  without 
change,  accepted  with  change,  or  not 
accepted.  Procedures  regarding  Codex 
standard  adoption  are  codified  in  21 
CFR  130.6. 

U.S.  food  standards  provide  an 
important  point  of  reference  when 
international  standards  are  established. 
How  effective  would  U.S.  delegates  be 
in  debating  the  merits  of  specific 
provisions  in  Codex  food  standards  if 
the  Federal  government  had  no 
comparable  standards?  How  important 
is  it  to  exporters  and  importers  that  the 
compositional  provisions  of  the  Federal 
meat  and  poultry  standards  be  reflected 
in  international  standards  such  as  those 
established  by  the  Codex  Alimentarius? 

6.  FSIS  and  FDA  Uniformity  and 
Standards  Systems 

The  FMIA  (section  7(c)(2))(21  U.S.C. 
607(c)(2))  and  the  PPIA  (section 
8(b)(2))(21  U.S.C.  457(b)(2))  provide  that 
the  Secretary  of  Agriculture  may 


prescribe  definitions  and  standards  of 
identity  or  composition;  that  they  not  be 
inconsistent  with  any  such  standards 
established  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act;  and  that 
inconsistencies  between  Federal  and 
State  standards  be  avoided,  insofar  as 
feasible.  To  what  extent  should  FSIS 
harmonize  its  approach  to  standards 
reform  with  FDA? 

On  December  29,  1995.  FDA 
published  an  Advance  Notice  of  Public 
Rulemaking,  "Food  Standards  of 
Identity,  Quality  and  Fill  of  Container; 
Common  or  Usual  Name  Regulations; 
Request  for  Comment  on  Existing 
Regulations"  (60  FR  67490).  FSIS 
encourages  commenters  to  read  the  FDA 
document  because  it  provides  useful 
background  information  on  similar  FDA 
standards'  issues.  A  thorough 
understanding  of  both  agencies'  food 
standards  programs  will  help 
commenters  in  providing  comments  that 
will  facilitate  uniform  food  standards 
reform.  Commenters  should  submit 
separate  comments  to  each  agency. 

7.  Agency  Budget  Constraints  and 
Regulatory  Compliance 

Current  and  anticipated  budget 
constraints  compel  FSIS  to  alter  the  way 
it  allocates  resources.  The  Agency  must 
give  priority  to  programs  affecting  food 
safety  and  public  health,  while  seeking 
means  to  continue  meeting  its 
responsibilities  concerning  issues  of 
economic  adulteration  and  misbranding. 
Thus,  comments  supporting 
continuance  of  the  existing  food 
standards  program  should  discuss 
possible  sources  of  new  or  additional 
resources  for  the  program.  Further,  in 
light  of  budget  constraints,  how  should 
the  Agency  verify  compliance  with  the 
standards  in  the  future?  What  should  be 
the  FSIS  inspector's  role  in  a  modified 
or  streamlined  system  of  standards? 

8.  Policy  Guides 

The  Agency  has  developed  policy 
guides  for  standards  which  are 
identified  in  the  Standards  and  Labeling 
Policy  Book.  The  Standards  and 
Labeling  Policy  Book  serves,  in  part,  to 
guide  industry  regarding  product 
names,  composition,  characterizing 
ingredients,  methods  of  preparation 
related  to  product  names,  and  such.  Do 
the  policy  guides  as  embodied  in  the 
Standards  and  Labeling  Policy  Book, 
serve  a  useful  purpose?  If  these  policy 
guides  serve  a  useful  purpose,  do  they 
need  revision?  If  so,  what  revisions  are 
necessary  and  what  data  are  available  to 
support  revision? 
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9.  Standards  and  Substitute,  Modified 
Meat  and  Poultry  Products 

a.  To  wh^t  extent  do  FSIS 
requirements  for  minimum  meat  and 
poultry  coiitent  in  the  standards  impede 
the  develo^ent  of  reduced  fat  and 
other  modUied  products  that  can  assist 
consumers  in  meeting  dietary  needs? 

b.  Is  ther^  any  point  at  which 
consumers |Would  feel  that  "substitute, 
modified  fdods,"  (i.e.,  standardized 
foods  with  B  reduction  in  constituents  of 
concern  to  consumers)  are  no  longer 
similar  to  tlie  standardized  foods  they 
are  intendeid  to  resemble  and  are  merely 
imitations  of  these  foods?  For  further 
informatiot  about  "substitute,  modified 
foods"  see  FSIS's  proposed  rule,  "Food 
Standards^Requi^ements  for  Processed 
Meat  and  I^oultry  Products  Named  by 
Use  of  an  ^q)ressed  Nutrient  Content 
Claim  and  a  Standardized  Term"  (60  FR 
67474).       I 

10.  Grandnther  or  Sunset  Pmvisions 

Is  there  a  need  to  "grandfather"  or 
"sunset"  oirrent  regulatory 
requirements  or  policy  guides? 

11.  Cost  aiid  Benefits  to  Consumers  and 
Industry 

The  Agefcy  is  particularly  interested 
in  the  costA)enefit  aspects  of  food 
standards.  |t  would  appreciate  receiving 
comments  in  response  to  the  following 
questions:  Do  the  benefits  of  standards 
to  consumers  and  to  the  regulated 
industry  outweigh  the  costs  of  such 
regulations!?;  What  factors  affect  the 
benefits  and  costs  of  food  standards?; 
How  can  FSIS  best  estimate  the  benefits 
and  costs  of  particular  standards?; 
Which  stan|dards  are  particularly 
beneficial  ^r  costly,  and  why?;  and  If  the 
existing  praams  need  to  be 
restructured,  how  should  this  be 
accompiisl^ed,  and  how  would  such  a 
change  affact  the  costs  and  benefits  to 
consumers! 

AltemalivAs  Considered 

FSIS  is  considering  adopting  one  or 
more  of  thd  following  alternative 
approache^,  should  it  continue  meat 
and  poultry  standards  in  any  form.  FSIS 
believes  that  these  approaches  increase 
the  flexibility  of  the  meat  and  poultry 
product  standards,  while  ensuring  that 
meat  and  poultry  products  are  identified 
in  a  non-m  sleading  manner,  and 
contain  on  y  safe  and  suitable 
ingredient^. 

1.  Use  ofP  ircentage  Declaration  of  Meat 
and/or  Poi  Itry  Content  in  Conjunction 
with  Stanc  irdized  Names 

One  app  'oach  the  Agency  is 
considerin  >  would  provide  greater 
flexibility  i  han  currently  allowed  in  the 


formulation  of  standardized  products 
required  to  contain  a  specified 
minimum  amount  of  meat  or  poultry. 
FSIS  could  permit  the  use  of  a  lesser 
amount  of  meat  and/or  poultry  in  these 
standardized  products,  provided  the 
product's  label  contained  a  declaration 
of  the  percentage  of  the  meat  or  poultry 
content  in  the  product.  For  example,  the 
standard  of  identity  for  meat  stews,  such 
as  "Beef  Stew"  {§  319.304),  currently 
requires  the  product  contain  "not  less 
than  25-percent  of  meat"  of  the  species 
named  on  the  label. 

Under  current  FSIS  regulations  and 
policy  guides,  products  containing  less 
than  the  prescribed  amount  of  meat  or 
poultry  for  a  standardized  product  may 
be  marketed  (1)  under  names  that 
indicate  that  the  product  is  an 
"imitation"  of  the  standardized  food;  (2) 
under  names  that  distinguish  the 
product  from  the  standardized  product, 
e.g.,  using  a  descriptive  name  such  as 
"gravy,  vegetables,  and  beef,"  for  a 
product  that  does  not  meet  the  "Beef 
Stew"  standard;  or  (3)  with  labels  that 
use  a  comparative,  educational 
statement  in  addition  to  a  standardized 
name  to  reflect  the  difference  in  meat  or 
poultry  contents,  when  the  substitute 
product  is  nutritionally  equivalent.  For 
example,  a  pizza  that  contains  only  5 
percent  sausage  may  be  identified  as 
"Pizza  with  Sausage"  as  long  as  a 
statement  is  included  on  the  label  that 
indicates  the  product  "contains  5 
percent  sausage,  whereas  the  standard 
for  'Pizza  with  Sausage'  requires  12 
percent  sausage." 

Under  one  alternative  approach,  a 
manufacturer  might  produce  a  "Beef 
Stew"  containing  a  lesser  amount  of 
beef  than  prescribed  in  the  standard, 
provided  the  principal  display  {>anel  of 
the  label  bears,  in  conjunction  with  the 
name  of  the  food,  a  declaration  of  the 
percentage  of  beef  contained  in  the 
product,  e.g.,  "Beef  Stew,  Contains  10% 
Beef."  Another  option  would  be  to 
provide  the  percentage  declaration  in 
conjunction  with  the  ingredient  list  on 
the  label. 

Key  advantages  of  such  alternatives 
are  that  they  would  expand  the 
flexibility  available  to  companies  in 
formulating  products  bearing  the 
standardized  name  while  still  providing 
the  consumers  with  important 
information  about  the  meat  or  poultry 
content  of  the  product,  that  is  both 
factual  and  non-misleading.  Information 
about  the  percentage  of  meat  or  poultry 
in  a  product,  in  combination  with  the 
nutrition  information  and  ingredient 
labeling  provided  on  labels,  would  give 
consumers  valuable  information  upon 
which  they  could  rely  in  making  a  food 
choice. 


In  considering  such  alternatives.  FSIS 
recognizes  that  there  may  be  some 
products  that  contain  such  a  small 
amount  of  meat  or-  poultry  that  the  use 
of  a  standardized  name,  even  if  used  in 
conjunction  with  a  statement  that 
indicates  the  percentage  of  meat  and 
poultry  in  the  product,  may  not  be 
justified.  FSIS  will  be  considering 
whether  products  that  contain  an 
insignificant  amount  of  meat  or  poultry 
should  be  permitted  to  use  as 
standardized  name  as  part  of  its 
labeling.  FSIS  would  like  comments  on 
this  issue. 

The  Agency  has  reviewed  numerous 
meat  and  poultry  standards  to  identify 
categories  that  may  be  good  candidates 
for  this  alternative  declaration-of- 
percentage  approach  to  product 
identity.  Obviously,  candidates  include 
standards  that  contain  a  minimum  meat, 
meat  food  product,  meat  byproduct, 
and/or  poultry  content  requirement. 
Such  standards,  found  in  9  CFR  Part  319 
and  381,  Subpart  P,  include  scrapple 
(§  319.280);  chili  con  came  (§  319.300); 
chili  con  came  with  beans  (§  319.301); 
hash  (§  319.302);  corned  beef  hash 
(319.303);  meat  stews  (319.304);  tamales 
(§  319.305);  spaghetti  with  meatballs 
and  sauce — spaghetti  with  meat  and 
sauce,  and  similar  produces  (§  319.309); 
spaghetti  sauce  with  meat  (§  319.307); 
beans  with  frankfurters  in  sauce, 
sauerkraut  with  wieners  and  juice,  and 
similar  products  (§  319.306);  lima  beans 
with  ham  in  sauce,  beans  with  ham  in 
sauce,  beans  with  bacon  in  sauce  and 
similar  products  (§  319.310)  chow  mein 
vegetables  with  meat,  and  chop  suey 
vegetables  with  meat  (§  310.311);  pork 
with  barbecue  sauce  and  beef  with 
barbecue  sauce  {§  319.312);  tongue 
spread  and  similar  products  (§  319.762); 
liver  meat  food  products  (§  319.881); 
poultry  dinners  (frozen)  and  pies 
(§381.158);  and  "other  poultry  dishes 
and  specialty  items"  (§381.167). 

2.  Develop  a  General  Standard  of 
Identity  for  All  Meat  and  Poultry  Food 
Products 

The  Agency  could  propose  to 
estabUsh  a  general  standard  of  identity 
for  the  60  meat  and  poultry  products 
defined  by  standards  in  the  current 
regulations.  This  general  standard  of 
identity  approach  would  provide  for 
deviations  from  current  ingredient 
allowances  and  restrictions.  The 
deviations  would  be  highlighted  in  the 
ingredient  statement  of  the  product. 
This  labeling  requirement  would  inform 
consumers  of  the  difference  between  the 
standardized  products  and  the 
"modified"  version  of  the  product. 

For  example,  the  ciurent  standard  for 
"Chili  Con  Came"  (§  319.300)  requires 
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this  product  to  contain  no  less  than  40- 
percent  meat  computed  on  the  weight  of 
the  fresh  meat;  allows  the  use  of  MS(S) 
in  accordance  with  §  319.6;  restricts 
head  meat,  cheek  meat,  and  heart  meat 
exclusive  of  the  heart  cap  to  no  more 
than  25  percent  of  the  meat  ingredients 
under  speciHc  declaration  on  the  label; 
and  allows  binders  and  extenders  as 
provided  in  §  318.7(c)(4).  Under  a 
general  standard  of  identity,  a  new, 
"modified"  "Chili  con  came"  product 
might  contain  40  percent  cheek  meat,  as 
long  as  the  ingredients  statement 
highlighted  this  deviation.  If  the  meat 
component  were  reduced  from  40 
percent  to  20  percent,  or  if  the  product 
contained  40  percent  textured  vegetable 
protein  as  .well  as  meat,  these  deviations 
also  would  need  to  be  highlighted  in  the 
ingredients  statement. 

FSIS  would  like  to  receive  comments 
on  whether  this  approach  could  provide 
the  flexibility  desired  by  manufacturers, 
while  protecting  the  integrity  of  the  food 
supply  by  ensuring  that  consumers 
receive  meat  and  poultry  products 
labeled  in  an  truthful  and  non- 
misleading  manner. 

3.  Recommended  Meat  and  Poultry 
Contents 

Another  approach  would  be  to 
establish  categories  of  meat  or  poultry 
products,  and  corresponding 
recommendations  for  expected  meat  and 
poultry  contents.  For  example,  FSIS 
could  recommend  that  "Beef  Burgundy" 
contain  5G-percent  beef,  that  "Beef 
Stroganoff '  contain  30  percent  cooked 
beef,  and  so  forth.  Under  this  approach, 
establishments  could  deviate  fi^m  the 
recommended  meat  and  poultry 
content.  It  would  be  expected  that  the 
difference  be  conveyed  to  the  consumer 
through  labeling.  Recommended 
amounts  of  meat  and  poultry  content  in 
products  would  reflect  consumer 
expectations,  and,  therefore,  would 
serve  as  guidance  for  food 
manufacturers. 

FSIS  requests  public  comment  on  this 
alternative  approach  to  establishing 
content  standards,  and  would  welcome 
other  suggestions  for  establishing 
product  categories,  or  determining  what 
the  meat  and/or  poultry  content  should 
be  for  the  various  categories.  FSIS  also 
requests  comments  on  how  other 
requirements  in  the  current  standards, 
such  as  those  concerning  additives,  non- 
meat  ingredients,  or  processing,  would 
be  aRiected  by  meat  and  poultry  content 
recommendations  for  the  various  meat 
and  poultry  categories? 

4.  Private  Certification  of  Food  Products 

Provided  that  amendments  are  made 
to  the  FMIA  and  PPIA.  it  may  be 


possible  for  private  organizations  to 
certify  that  meat  and  poultry  products 
meet  consumer  expectations.  These 
organizations  would  establish  criteria 
for  product  content  and  characteristics 
associated  with  product  names. 

FSIS  would  like  to  receive  comments 
on  the  issue  of  eliminating  standards  of 
identity  and  composition  including 
comments  in  response  to  the  following 
questions:  Could  national  associations 
that  promote  or  address  marketing 
issues  for  specific  products  or 
commodities,  such  as  the  National  Food 
Processors  Association  and  the  National 
Frozen  Pizza  Association,  or  other 
recognized  authorities,  such  as  culinary 
societies,  schools,  or  institutes,  establish 
meaningful  meat  or  poultry  product 
standards?;  How  would  the  fact  that 
products  met  such  standards  be 
conveyed  in  labeling?;  Would  a  labeling 
statement,  such  as  "Meets  standards 
established  by  the  National  Chili 
Society,"  have  meaning  in  labeling?; 
How  would  the  truthfulness  or  the 
accuracy  for  the  statement  be  verified?; 
How  would  the  credibility  or 
authenticity  of  the  certifying  body  be 
established?;  Which  characteristics  of 
meat  or  poultry  food  products  are  most 
amenable  to  certification  by  private 
organizations  rather  than  by  local.  State, 
or  Federal  government?;  and  Which 
factors  render  private  certification 
impractical  or  inappropriate? 

5.  Elimination  of  the  Standards  of 
Identity  and  Composition 

The  FMIA  and  PPIA  provide  that 
USDA  may  promulgate  definitions  and 
standards  of  identity  and  composition 
for  meat  and  poultry  products  whenever 
it  determines  such  action  is  necessary 
for  the  protection  of  the  public  (21 
U.S.C.  607(c),  457(b)).  These  Acts  do  not 
require,  however,  that  USDA 
promulgate  standards.  Therefore,  one 
option  for  the  Agency  is  to  eliminate 
regulations  for  standards  of  identity  and 
composition  and  then  to  discontinue 
any  programs  related  to  the  standards. 

FSIS  would  like  to  receive  comments 
on  the  issue  of  eliminating  standards  of 
identity  and  composition  including 
comments  in  response  to  the  following 
questions:  In  general,  what  would  be  Oie 
advantages  and  disadvantages  to 
industry  and  consumers  of  eliminating 
the  standards  of  identity  and 
composition?;  What  would  be  the 
impact  on  domestic  and  foreign 
commerce,  and  food  safety?;  How  would 
labeling  requirements  need  to  be  revised 
if  standards  of  identity  were 
eliminated?;  and  In  the  absence  of 
standards  of  identity,  should  labels 
specify  percentages  of  ingredients? 


Additionally,  some  standards  include 
processing,  preparation,  or  specific 
cooking  requirements  that  are  related  to 
ensuring  product  safety  and  shelf- 
stability,  such  as  the  standard  for 
"Country  Ham"  and  "Dry  Cured  Ham" 
products  (§  319.106).  FSIS  would  like 
comments  on  this  issue  including 
responses  to  the  following  questions:  If 
such  standards  were  eliminated,  would 
remaining  regulations  be  sufficient  to 
assure  the  safety  of  these  products?;  and 
Should  the  safety  provisions  of  these 
standards  be  included  in  other 
regulations? 

Executive  Order  12866 

This  advance  notice  of  proposed 
rulemaking  has  been  reviewed  under 
Executive  Order  12866.  This  rule  has 
been  determined  to  be  significant  for  the 
purposes  of  Executive  Order  12866  and, 
therefore,  has  been  reviewed  by  the 
Office  of  Management  and  Budget. 

FSIS  is  seeking  the  data  necessary  to 
assess  how  the  regulatory  changes 
discussed  in  this  document  might  affecA 
various  sectors  of  the  meat  and  poultry 
industries.  Therefore,  the  Agency 
invites  comment  on  potential  effects, 
including  economic  costs  or  benefits. 

Done,  at  Washington,  D.C.,  on:  September 
3,1996. 

Michael  R.  Taylor, 

Acting  Under  Secretary  for  Food  Safety. 
[PR  Doc.  96-22956  Filed  »-6-96;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  93-NM-194-AD] 

RIN  2120-nAA64 

Airworthiness  Directives;  de  Havilland, 
Inc.,  Model  OHC-8-100  and  -300 
Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking;  reopening  of 
comment  period. 

SUMMARY:  This  document  revises  an 
earlier  proposed  airworthiness  directive 
(AD),  applicable  to  de  Havilland  Model 
DHC-8-100  and  -300  series  airplanes. 
That  proposal  would  have  superseded  a 
previously-issued  AD  that  currently 
requires  repetitive  inspections  to  detect 
cracks  of  the  upper  drag  strut  trunnion 
fittings  of  the  nose  landing  gear  and  to 
verify  tightness  of  the  fitting  attachment 
bolts.  It  also  would  have  required  the 
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installation  of  a  modification  to 
terminate  (ihe  repetitive  inspections. 
This  new  action  revises  the  proposed 
rule  by  proposing  to  require  a  different 
terminating  modification. 

This  actipn  is  prompted  by  data 
indicating  that  the  previously  proposed 
terminating  modification  is  not 
effective.    | 

The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  failure  of  the 
upper  drag  strut  trunnion  fittings  of  ihe 
nose  landing  gear,  which  could  lead  to 
collapse  of  the  nose  landing  gear. 
DATES:  Coitunents  must  be  received  by 
September!  30, 1996. 
ADDRESSES^  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administrtition  (FAA),  Transport 
Airplane  Ilrectorate,  ANM-103, 
Attention:  Rules  Docket  No.  93-^JM- 
194-AD.  1601  Lind  Avenue,  SW., 
Ronton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  servfce  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Bombardier,  Inc.,  Bombardier  Regional 
Aircraft  Division,  Garratt  Boulevard, 
Downsviev^,  Ontario  M3K  1Y5,  Canada. 
This  infoniiation  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 
FOR  FURTH8R  INFORMATION  CONTACT:  Jon 
Hjelm,  Aenospace  Engineer,  Airframe 
Branch,  ANE-172,  FAA.  Engine  and 
Propeller  Directorate,  New  York  Aircraft 
Certificaticii  Office,  181  South  Franklin 
Avenue,  R6om  202,  Valley  Stream,  New 
York  11581;  telephone  (516)  256-7523; 
fax  (516)  5^8-2716. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participatejin  the  making  of  the 
proposed  riile  by  submitting  such 
written  datp,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  tho  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  00  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notifce  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmeptal,  and  energy  aspects  of 
the  propos^  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rulds  Docket  for  examination  by 


interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-194-AD."  The 
postcard  will  be  date  stamped  and 
•  returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
93-NM-194-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  add  an  airworthiness 
directive  (AD),  applicable  to  certain  de 
Havilland  Model  DHC-8-100  and  -300 
series  airplanes,  was  published  as  a 
notice  of  proposed  rulemaking  (NPRM) 
in  the  Federal  Register  on  February  7, 
1994  (59  FR  5554).  That  NPRM  would 
have  superseded  AD  93-08-03, 
amendment  39-8550  (58  FR  25549, 
April  27, 1993),  which  currently 
requires  repetitive  inspections  to  detect 
cracks  of  the  upper  drag  strut  trunnion 
fittings  of  the  nose  landing  gear  and  to 
verify  tightness  of  the  fitting  attachment 
bolts.  It  also  requires  replacement  of  the 
fittings  or  fasteners,  if  necessary.  AD 
93-08-03  was  prompted  by  reports  of 
cracks  detected  in  two  tnmnion  fittings 
which  retain  and  support  the  nose 
landing  gear  upper  drag  link.  The 
requirements  of  AD  93-08-03  are 
intended  to  prevent  failure  of  the  upper 
drag  strut  tnmnion  fittings  of  the  nose 
landing  gear,  which  could  lead  to 
collapse  of  the  nose  landing  gear. 

The  NPRM  would  have  added  a 
requirement  to  the  AD  to  modify  the 
upper  drag  strut  trunnion  fittings  and 
fasteners  of  the  nose  landing  gear.  Once 
the  modification  was  installed,  the 
repetitive  inspections  could  be 
terminated. 

Actions  Since  Issuance  of  Previous 
Proposal 

Since  the  issuance  of  that  NPRM, 
Transport  Canada  Aviation,  which  is  the 
airworthiness  authority  for  Canada,  has 
advised  the  FAA  that  the  modification 
proposed  as  terminating  action  for  AD 
93-08-03  has  been  determined  to  be 
ineffective.  Data  indicate  that 
installation  of  Modification  8/1880, 


which  is  described  in  de  Havilland 
Service  Bulletin  S.B.  8-53^5,  dated 
July  12, 1993,  may  recreate  the  original 
problem  that  the  AD  intends  to  correct. 

Explanation  of  New  Relevant  Service 
Information 

De  Havilland  has  issued  Service 
Bulletin  S.B.  8-53-49,  dated  June  30, 
1995,  that  describes  procedures  for 
installing  Modification  8/2139.  This 
modification  entails  the  installation  of 
strengthened  drag  link  trunnion  fittings 
and  adjacent  right-angled  support 
fittings,  both  of  which  will  reduce 
premature  fatigue.  Additionally,  the 
modification  involves  the  installation  of 
fasteners  with  larger  diameters  to  attach 
the  fittings,  and  installation  of  a  new 
sensor  support  bracket. 

Transport  Canada  Aviation  approved 
the  technical  content  of  this  service 
bulletin  and  issued  Revision  3  of 
Canadian  airworthiness  directive  CF- 
92-18,  dated  August  2, 1995,  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  Canada.  That  revised 
Canadian  airworthiness  directive 
specifies  that  Modification  8/2139  is  an 
optional  terminating  action  for  the 
repetitive  inspections  required  of  the 
drag  strut  trunnion  fittings  (required  by 
the  original  issue  of  CF-92-18). 

Additionally,  de  Havilland  has  issued 
Revision  "D"  of  Service  Bulletin  S.B. 
A8-53~40,  dated  June  30. 1995.  This 
revision  is  essentially  identical  in  its 
technical  content  to  the  previous 
revisions  of  the  service  bulletin,  but 
contains  updated  effectivity  information 
and  new  references  to  Modification  8/ 
2139. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  Canada  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement. 
Transport  Canada  Aviation  has  kept  the 
FAA  informed  of  the  situation  described 
above.  The  FAA  has  examined  the 
findings  of  Transport  Canada  Aviation, 
reviewed  all  available  information,  and 
determined  that  simijar  AD  action  is 
necessary  for  products  of  this  type 
design  that  are  certificated  for  operation 
in  the  United  States. 

Explanation  of  the  New  Proposed 
Requirements  of  the  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  new  proposed  AD  would 
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supersede  AD  93-08-03  to  continue  to 
require  inspection  to  detect  cracks  of  the 
upper  drag  strut  trunnion  fittings  of  the 
nose  landing  gear,  inspection  to  verify 
tightness  of  the  fitting  attachment  bolts, 
and  replacement  of  the  fittings  or 
fasteners,  if  necessary.  Additionally, 
this  new  proposed  AD  would  require 
the  installation  of  Modification  8/2139. 
When  accomplished,  this  modification 
would  terminate  the  need  for  the 
currently  required  inspections.  The 
modification  would  be  required  to  be 
accomplished  in  accordance  with  de 
Havilland  Service  Bulletin  S.B.  8-53- 
49,  described  previously. 

The  proposed  AD  also  would  limit  the 
applicabihty  of  the  rule  to  exclude  those 
airplanes  on  which  Modification  8/2139 
has  been  installed  previously.  The 
manufacturer  has  installed  Modification 
8/2139  prior  to  delivery  of  airplanes 
having  serial  numbers  396  and 
subsequent.  Airplanes  so  modified  are 
not  subject  to  the  unsafe  condition 
addressed  by  this  proposed  AD. 

Paragraph  (a)  of  the  proposed  AD  has 
been  revised  to  reference  Revision  "D" 
of  de  Havilland  Service  Bulletin  S.B.  A8 
53-40,  dated  June  30, 1995,  as  an 
additional  appropriate  source  of  service 
information. 

DiffiBrences  Between  the  Proposed  Rule 
and  Related  Canadian  AD 

Operators  should  note  that,  whereas 
the  Canadian  AD  allows  installation  of 
Modification  8/2139  as  an  optional 
action,  this  proposed  AD  would 
mandate  its  installation  as  terminating 
action.  The  FAA  has  determined  that 
long  term  continued  operational  safety 
will  be  better  assured  by  modifications 
or  design  changes  to  remove  the  source 
of  the  problem,  rather  than  by  repetitive 
inspections.  Long  term  inspections  may 
not  be  providing  the  degree  of  safety 
assurance  necessary  for  the  transport 
airplane  fleet.  This,  coupled  with  a 
better  understanding  of  the  human 
factors  associated  with  numerous 
repetitive  inspections,  has  led  the  FAA 
to  consider  placing  less  emphasis  on 
special  procedures  and  more  emphasis 
on  design  improvements.  The  proposed 
modification  requirement  is  in 
consonance  with  these  considerations. 

Reopening  of  Period  for  Public 
Comment 

Since  the  changes  made  to  this 
proposal  expand  the  scope  of  the 
originally  proposed  rule,  the  FAA  has 
determined  that  it  is  necessary  to  reopen 
the  comment  period  to  provide 
additional  opportiuiity  for  public 
comment. 


Cost  Impact  - 

The  FAA  estimates  that  146  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD. 

Accomplishment  of  the  currently 
required  inspections  takes 
approximately  1  work  hour  per  airplane, 
at  an  average  labor  rate  of  $60  per  hoiu'. 
Based  on  these  figures,  the  cost  impact 
of  the  currently  required  inspection 
actions  on  U.S.  operators  is  estimated  to 
be  $8,760,  or  $60  per  airplane,  per 
inspection. 

The  proposed  modification  action 
would  take  approximately  18  work 
hours  per  airplane  to  accomplish  the 
proposed  actions,  at  an  average  labor 
rate  of  $60  per  work  hour.  Required 
parts  would  cost  approximately  $3,325 
per  airplane.  Based  on  these  figures,  the 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $638,725,  or 
$4,405  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accompUshed  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted.  However, 
based  on  the  effective  date  and 
compliance  time  of  AD  93-08-03,  it  can 
be  reasonably  assumed  that  the  majority 
of  affected  U.S.  operators  already  have 
initiated  and  are  currently  conducting 
the  inspections  required  by  that  AD. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  tbe  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  EXDT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 


List  of  Sub)ects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  d^egated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWOFTTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [AmeiKtod] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

De  Havilland,  inc.:  Docket  93-NM-194-AD. 

Supersedes  AD  93-08-03,  amendment 

39-8550. 
Applicability:  Model  DHC-8-102,  -103, 
-301,  -311,  and  -314  series  airplanes;  having 
serial  numbers  003  through  395,  inclusive, 
but  excluding  serial  numbers  Oil,  362,  and 
391;  on  which  Modification  8/2139  (as 
described  in  de  Havilland  Service  Bulletin 
SB.  8-53-49,  dated  June  30, 1995)  has  not 
been  accomplished;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/of)erator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  upper  drag  strut 
trunnion  fittings  of  the  nose  landing  gear, 
which  could  lead  to  collapse  of  the  nose 
landing  gear,  accomplish  the  following: 

(a)  Within  500  landings  after  May  27. 1993 
(the  effective  date  of  AD  93-08-03, 
Amendment  39-8550).  unless  accomplished 
within  the  last  500  landings,  conduct  a  visual 
inspection  of  both  upper  drag  strut  trunnion 
fittings  of  the  nose  landing  gear  to  detect 
cracks;  and  conduct  an  inspection  of  the 
fitting  attachment  bolts  to  verify  tightness;  in 
accordance  with  de  Havilland  DHC-8  Alert 
Service  Bulletin  S.B.  A8-53-40,  Revision  A', 
dated  )une  12. 1992;  or  Revision  "B".  dated 
February  24, 1993;  or  Revision  'D',  dated 
June  30, 1995. 

(1)  If  no  crack  is  detected  in  the  upper  drag 
strut  trunnion  fiUings  of  the  nose  landing 
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gear,  and  no  ooseness  is  detected  in  the 
fitting  attachi  nent  bolts,  repeat  the 
inspections  a :  intervals  not  to  exceed  1 ,000 
landings  unti  the  modification  required  by 
paragraph  (b)lof  this  AD  is  accomplished. 

(2)  If  any  clack  is  detected  on  either  fitting, 
prior  to  furthi  tr  flight,  replace  both  fittings 
with  confirm(  »d  crack-free  fittings  in 
accordance  Mith  the  service  bulletin.  After 
such  replacettient,  the  inspections  required 
by  this  paragiaph  must  continue  at  intervals 
not  to  exceed  1,000  landings  until  the 
modification  required  hy  paragraph  (b)  of  this 
AD  is  accomplished. 

(3)  If  any  fitting  attachment  bolt  is  found 

to  be  loose  during  the  initial  inspection,  prior 
to  hirther  flignt,  replace  the  fasteners  (nut, 
washer,  and  Holt)  that  secure  the  fitting,  in 
accordance  w^th  the  service  bulletin.  After 
such  repiaceitent,  the  inspections  required 
by  this  paragitaph  must  continue  at  intervals 
not  to  exceed  1 ,000  landings  until  the 
modification  required  by  paragraph  (b)  of  this 
AD  is  accomplished. 

(4)  If  any  fastener  is  found  to  be  loose 
during  any  rebetitive  inspection  required  by 
this  AD,  prioi  to  further  flight,  tighten  the 
bolt  to  the  value  specified  in  the  service 
bulletin.         j 

(b)  Within  6  months  after  the  efliective  date 
of  this  AD,  inkall  Modification  8/2139  in 
accordance  with  de  Havilland  Service 
Bulletin  S.B.  i-53-49,  dated  June  30, 1995. 
Installation  o{  this  modification  constitutes 
terminating  action  for  the  inspiection 
requirements  of  this  AD. 

(c)  Installation  of  Modification  8/2139,  in 
accordance  with  de  Havilland  Service 
Bulletin  S.B.  1-53-49,  dated  June  30, 1995. 
constitutes  terminating  action  for  the 
inspections  rwuired  by  this  AD. 

(d)  An  alteniative  method  of  compliance  or 
adjustment  orthe  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
Aircraft  Certiication  Office  (A(X»,  ANE-170, 
FAA,  Engine  fnd  Propeller  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  whb  may  add  conunents  and  then 
send  it  to  the  Manager.  New  York  AGO. 

Note  2:  Infotrnation  concerning  the 
existence  of  aj>proved  alternative  methods  of 
compliance  wSth  this  AD,  if  any,  may  be 
obtained  fironJ  the  New  York  AGO. 

(e)  Special  ^ig^t  permits  may  be  issued  in 
accordance  w^th  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  whi  sre  the  requirements  of  this  AD 
can  be  accom  >lished. 

Issued  in  R(  mton,  Washington,  on 
Septembers,  1996. 
Darrell  M.  Pe^iersoiic 
Actinff  Mann, 
Directorate. 
jFRDoc. 
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;(*r.  Transport  Airplane 
A  ircraft  Certification  Service. 
Filed  9-6-96;  8:45  am] 


14  CFR  Part  39 

[Docket  No.  93-NM-1»»-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Foliker 
Model  F28  Kterk  0100  Series  Airplanes 

AQBICY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Supplemental  notice  of 
proposed  rulemaking;  reopening  of 
comment  period. 

SUMMARY:  This  document  revises  an 
earlier  proposed  airworthiness  directive 
(AO)  that  is  applicable  to  certain  Fokker 
Model  F28  Mark  0100  series  airplanes. 
That  proposal  would  have  required 
repetitive  inspections  to  detect 
corrosion  in  the  wheel  axles  of  the  main 
landing  gear  (MLG)  sliding  members; 
and  rework  of  any  corroded  areas,  an 
inspection  to  detect  cracks  in  the  wheel 
axles,  and  replacement  of  any  cracked 
sliding  member.  That  proposal  was 
prompted  by  a  report  of  failure  of  a  MLG 
wheel  axle  during  push  back  of  an  in- 
service  airplane  from  the  terminal.  This 
action  revises  the  proposed  rule  by 
providing  for  interim  actions  that  may 
be  accompUshed  in  lieu  of  the  repetitive 
inspections.  This  action  also  revises  the 
proposed  rule  by  requiring  eventual 
modifications  of  the  main  wheel  brake 
units  and  the  MLC  sliding  members; 
when  accomplished,  these 
modifications  terminate  the  repetitive 
inspections  and  interim  actions.  The 
actions  specified  by  this  proposed  AD 
are  intended  to  prevent  failure  of  the 
MLG  wheel  axle  due  to  problems 
associated  with  corrosion  and  cracking. 
DATES:  Comments  must  be  received  by 
October  3, 1996. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 
193-AD,  1601  Lind  Avenue,  SW., 
Ronton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  hoUdays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Fokker  Aircraft  USA,  Inc.,  1199  North 
Fairfax  Street,  Alexandria,  Virginia 
22314.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  E.  Harder,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 


1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-1721;  fax  (206)  227-1149. 

SUPPLEMENTARY  INFORMATION: 

Cominents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  wall  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-193-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
93-NM-193-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  add  an  airworthiness 
directive  (AD),  applicable  to  certain 
Fokker  Model  F28  Mark  0100  series 
airplanes,  was  published  as  a  notice  of 
proposed  rulemaking  (NPRM)  in  the 
Federal  Register  on  February  2, 1994 
(59  FR  4875).  That  NPRM  would  have 
required  repetitive  inspections  to  detect 
corrosion  in  the  wheel  axles  of  the  main 
landing  gear  (MLG)  sliding  members; 
and  rework  of  any  cojroded  areas,  an 
inspection  to  detect  cracks  in  the  wheel 
axles,  and  replacement  of  any  cracked 
sliding  member.  That  NPRM  was 
prompted  by  a  report  that  a  MLG  wheel 
axle  failed  during  push  back  of  an  in- 
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service  airplane  Crom  the  terminal.  That 
condition,  if  not  corrected,  could  result 
in  failure  of  the  MLG  wheel  axle  due  to 
the  problems  associated  with  corrosion 
and  cracking. 

Actions  Since  Issuance  of  Previous 
Proposal 

Since  the  issuance  of  the  NPRM,  three 
new  or  revised  service  bulletins  have 
been  released.  These  service  bulletins 
are  described  below. 

1.  Dowty  Aerospace  has  issued 
Service  Bulletin  FlOO-32-64,  Revision 
1.  dated  February  18, 1994.  The  original 
issue  of  this  service  bulletin  was  cited 
in  the  NPRM  as  an  appropriate  source 
of  service  information  for 
accomplishment  of  repetitive  visual 
inspections  to  detect  corrosion  in  the 
wheel  axles  of  the  MLG  sliding 
members.  Although  Revision  1  is 
essentially  the  same  as  the  original 
issue,  it  contains  certain  editorial 
changes;  the  technical  content  of  the 
service  bulletin  has  not  been  changed. 

2.  Fokker  has  issued  Service  Bulletin 
SBFlOO-32-083.  dated  March  23,  1994. 
This  service  bulletin  describes 
procedures  for  interim  actions  that  may 
be  accomplished  in  lieu  of  the  repetitive 
inspections  described  in  Fokker  Service 
Bulletin  SBFlOO-32-080. 
Accomplishment  of  these  interim 
actions  would  allow  an  operator  to 
increase  the^petitive  inspection 
interval  for  its  fleet  from  3  months  to 
one  year  until  terminating  modifications 
are  accomplished.  The  interim  actions 
include: 

— Installation  of  main  wheel  brake  units 

with  chamfered  and  cadmium-plated 

inboard  bushings; 
— ^Restoration  of  the  protection  scheme 

of  the  sliding  members;  and 
— ^Inspections  (also  referred  to  as  a 

"sampling  program")  to  detect 

corrosion  in  the  wheel  axles  of  the 

MLG  sliding  members. 

This  service  bulletin  recommends  that 
if  any  sampling  is  unsatisfactory,  the 
repetitive  inspections  described  in 
Fokker  Service  Bulletin  SBFlOO-32-080 
should  be  resumed.  (Additionally,  this 
service  bulletin  references  Part  B  of  the 
Dowty  service  bulletin  described 
previously  as  an  additional  source  of 
service  information  for  accomplishment 
of  the  interim  actions.) 

3.  Fokker  also  has  issued  Service 
Bulletin  SBFlOO-32-081,  dated  March 
23, 1994,  which  describes  procedures 
for  modifications  of  the  main  wheel 
brake  units  and  the  MLG  sliding 
members.  These  modifications  entail 
installing  the  main  wheel  brake  units 
with  chamfered  and  cadmium-plated 
inboard  bushings,  and  installing  landing 


gears  with  chromium  or  nickel  plating 
on  the  brake  abutment  fiange  of  the 
sliding  member  and  restored  cadmium 
plating  and  paint  in  the  radius  of  the 
sliding  member.  Accomplishment  of 
these  modifications  will  prevent  the 
development  of  corrosion  in  the  radii  of 
the  wheel  axles  of  the  MLG  sliding 
members.  AccompUshment  of  the 
modifications  eliminates  the  need  for 
the  repetitive  inspections  and  the 
interim  actions.  (Additionally,  the 
Fokker  service  bulletin  references  Part  C 
of  the  Dowty  service  bulletin  described 
previously  as  an  additional  source  of 
service  information  for  accomplishment 
of  the  modifications.) 

Related  Action  by  the  Netherlands 
Authorities 

The  Rijksluchtvaartdienst  (RLD), 
which  is  the  airworthiness  authority  for 
the  Netherlands,  has  approved  the 
Fokker  service  bulletins,  and  issued 
Netherlands  airworthiness  directive 
(BLA)  93-108/3  (A),  dated  April  29, 
1994,  in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in  the 
Netherlands. 

The  BLA  requires  the 
accomplishment  of  either  the  repetitive 
visual  inspections  for  corrosion,  or  the 
interim  actions  (including  the  'sampling 
program"  inspections). 

FAA's  Findings;  New  Proposed 
Requirements 

The  FAA  examined  the  findings  of  the 
RLD,  and  reviewed  the  latest  service 
information.  The  FAA  finds  that  the 
previously  issued  NPRM  must  be 
revised  to  provide  for  interim  actions 
that  may  be  accomplished  in  lieu  of  the 
repetitive  inspections,  and  to  require  the 
accomplishment  of  the  modifications  of 
the  main  wheel  brake  units  and  the 
MLG  sliding  members  specified  in 
Fokker  Service  Bulletin  SBFlOO-32- 
081,  dated  March  23,  1994.  Two  new 
paragraphs  have  been  added  to  this 
supplemental  NPRM  to  provide  for 
these  interim  actions  and  to  require  the 
modifications  that  constitute 
terminating  action  for  the  inspections. 

The  FAA  also  has  revised  the  NPRM 
to  cite  the  latest  service  bulletin 
revisions  as  the  appropriate  sources  of 
service  information. 

Differences  Between  Proposed  Rule  and 
Netherlands  Directive 

Although  the  Netherlands  BLA  does 
not  mandate  the  accomplishment  of  the 
modifications,  this  proposed  AD  would 
require  that  tho.se  modifications  be 
accomplished.  The  FAA  has  determined 
that  long  term  continued  operational 
safety  will  be  better  assured  by  design 
changes  to  remove  the  source  of  the 


problem,  rather  than  by  repetitive 
inspections.  Long  term  inspections  may 
not  be  providing  the  degree  of  safety 
assurance  necessary  for  the  transport 
airplane  fieet.  This,  coupled  with  a 
better  understanding  of  the  human 
factors  associated  with  numerous 
continual  inspections,  has  led  the  FAA 
to  consider  placing  less  emphasis  on 
inspections  and  more  emphasis  on 
design  improvements.  The  proposed 
modification  requirement  is  in 
consonance  with  these  considerations. 

Conclusion 

Since  these  changes  expand  the  scope 
of  the  originally  proposed  rule,  the  FAA 
has  determined  that  it  is  necessary  to 
reopen  the  comment  period  to  provide 
additional  opportunity  for  public 
comment. 

Cost  Impact 

The  cost  impact  information  specified 
in  the  NPRM  indicated  that  100 
airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD.  The  FAA 
has  updated  that  information,  below,  to 
indicate  that  125  airplanes  would  be 
affected. 

In  addition,  the  FAA  has  recently 
reviewed  the  figures  it  has  used  over  the 
past  several  years  in  calculating  the 
economic  impact  of  AD  activity.  In 
order  to  account  for  various  inflationary 
costs  in  the  airline  industry,  the  FAA 
has  determined  that  it  is  necessary  to 
increase  the  labor  rate  used  in  these 
calculations  from  $55  per  work  hour  to 
$60  per  work  hour.  The  cost  impact 
information  also  has  been  revised  to 
reflect  this  increase  in  the  specified 
hourly  labor  rate. 

The  FAA  estimates  that  125  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  14  work  hours  per 
airplane  to  accomplish  the  proposed 
visual  inspections,  and  that  the  average 
labor  rate  is  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
initial  visual  inspection  of  this  proposed 
AD  on  U.S.  operators  is  estimated  to  be 
$105,000,  or  $840  per  airplane. 

The  FAA  estimates  that  it  would  take 
approximately  66  work  hours  per 
airplane  to  accomplished  the  proposed 
terminating  modifications,  at  an  average 
labor  rate  of  $60  per  work  hour.  The 
cost  for  required  parts  would  be 
approximately  $865  per  airplane.  Based 
on  these  figures,  the  cost  impact  of  the 
proposed  terminating  action  on  U.S. 
operators  is  estimated  to  be  $603,125,  or 
$4,825  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  propo.sed  requirements  of  this  AD 
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action,  and  that  no  operator  would 
accomplish;  those  actions  in  the  future  if 
this  AD  wete  not  adopted. 

Should  all  operator  elect  to 
accomplish!  the  repetitive  visual 
inspections  that  would  be  provided  by 
this  AD  action,  it  would  take 
approximately  14  work  hours  to 
accomplisheach  repetitive  inspection, 
at  an  average  labor  rate  of  $60  per  work 
hour.  The  RAA  estimates  that  these 
inspections  would  be  accomplished  four 
times  per  y$ar.  Based  on  these  figures, 
the  cost  impact  of  the  repetitive 
inspectionsjon  U.S.  operators  is 
estimated  t0  be  $3,360  per  airplane,  per 
year.  , 

Should  am  operator  elect  to 
accomplish  {the  interim  actions  that 
would  be  ptovided  by  this  AD  action,  it 
would  take  approximately  26  work 
hours  for  the  rework,  and  26  work  hours 
per  airplane  for  the  brake  unit 
replacement.  It  would  take  between  28- 
168  work  hburs  per  year  for  the 
sampling  pmgram,  depending  on  the 
size  of  an  operator's  fleet.  The  average 
labor  rate  i&$60  per  work  hour.  The  cost 
for  requirecl  parts  would  be 
approximately  $865  per  airplane. 
Additionally,  once  these  interim  actions 
are  accomplished,  the  cost  impact  of  the 
terminating; modifications  discussed 
previously  ^ould  be  reduced  by  $2,400 
]>er  airplane. 

Regulatory  kmpact 

The  regulations  proposed  herein 
would  not  l^ave  substantial  direct  effects 
on  the  State^,  on  the  relationship 
between  the  national  government  and 
the  States,  Or  on  the  distribution  of 
power  and  fesponsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparationjof  a  Federalism  Assessment. 

For  the  r^ons  discussed  above,  I 
certify  that  ihis  proposed  regulation  (1) 
is  not  a  "si^ificant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  I^bruary  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  iippact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  ^valuation  prepared  for  this 
action  is  cohtained  in  the  Rules  Docket. 
A  copy  of  ill  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the  . 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Fokker  Docket  93-NM-193-AD. 

Applicability:  Model  F28  Mark  0100  series 
airplanes  equipped  with  Dowty  Aerospace 
main  landing  gear  (MLG)  part  number 
201072011, 201072012,  201072013, 
201072014,  201072015.  or  201072016; 
certificated  in  any  category. 

Note  1:  This  AO  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (g)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  MLG  wheel  axle 
due  to  problems  associated  with  corrosion 
and  cracking,  accomplish  the  following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  remove  the  MLC  wheels  and 
brakes  and  perform  a  visual  inspection  to 
detect  corrosion  and  cracking  in  the  wheel 
axles  of  the  MLG  sliding  members  in 
accordance  with  Fokker  Service  Bulletin 
F100-32-079,  Revision  1,  dated  October  4. 
1993,  and  paragraph  2.A.  of  the 
Accomplishment  instructions  of  Dowty 
Aerospace  Service  Bulletin  FlOO-32-63. 
Revision  2,  dated  September  23,  1993. 

(b)  Following  accomplishment  of  the 
inspection  required  by  paragraph  (a)  of  this 
AD,  accomplish  either  paragraph  (b)(1)  or 
(b)(2)  of  this  AD. 

(1)  Repeat  the  inspection  required  by 
paragraph  (a)  of  this  AD  thcrcaftor  at 
intervals  not  to  exceed  3  months  in 
accordance  with  Fokker  Service  Bulletin 
SBF100-32-080,  dated  October  4, 1993,  and 
Dowty  Aerospace  Service  Bulletin  FlOO-32- 


64,  Revision  1,  dated  February  18, 1994,  until 
the  actions  required  by  paragraph  (e)  of  this 
AD  are  accomplished.  Or 

(2)  Accomplish  paragraphs  (b)(2)(i), 
(b)(2)(ii),  and  (b)(2)(iii)  of  this  AD  at  the  times 
s[}ecified  in  those  [laragraphs  in  accordance 
with  Fokker  Service  Bulletin  SBFlOO-32- 
083,  dated  March  23, 1994. 

(i)  Within  3  months  afier  the 
accomplishment  of  an  inspection  required  by 
paragraph  (a)  or  (b)(1)  of  this  AD:  Rework  the 
axles  in  accordance  with  Part  2  of  the 
Accomplishment  Instructions  of  the  service 
bulletin.  Repeat  this  rework  thereafter  at 
intervals  not  to  exceed  12  months  or  2,200 
landings,  whichever  occurs  first.  And 

(ii)  Prior  to  or  concurrent  with 
accomplishing  the  initial  rework  specified  in 
paragraph  (b)(2)(i)  of  this  AD:  Replace  the 
main  wheel  brake  units  in  accordance  with 
Part  1  of  the  Accomplishment  Instructions  of 
the  service  bulletin.  And 

(iii)  Within  3  months  after  the  first 
accomplishment  of  the  rework  required  by 
paragraph  (b)(2)(i)  of  this  AD:  Begin 
performing  interim  inspections  ("sampling 
program")  to  detect  corrosion  and  cracking  in 
the  wheel  axles  of  the  MLG  sliding  members, 
in  accordance  with  Part  3  of  the 
Accomplishment  Instructions  of  the  service 
bulletin.  Perform  these  inspections  at  the 
intervals  specified  in  the  service  bulletin 
until  the  actions  required  by  paragraph  (e)  of 
this  AD  are  accomplished. 

(c)  If  any  corrosion  is  found  during  any 
inspection  required  by  this  AD,  prior  to 
further  flight,  rework  the  affected  area  and 
perform  a  non-destructive  testing  (NDT) 
inspection  to  detect  cracks  in  the  MLG  wheel 
axles,  in  accordance  with  AppoAdix  A  of 
Dowty  Aerospace  Service  Bulletin  FlOO-32- 
63,  Revision  2,  dated  September  23, 1993  (if 
corrosion  is  found  during  the  initial 
inspection  required  by  this  AD);  or  Dowty 
Aerospace  Service  Bulletin  FlOO-32-64, 
Revision  1,  dated  February  18, 1994  (if 
corrosion  is  found  during  a  repetitive 
inspection  required  by  this  AD);  as 
applicable.  After  rework,  perform  repetitive 
insftections  of  the  affected  area  in  accordance 
with  paragraph  (b)(1)  of  this  AD  until  the 
actions  required  by  paragraph  (e)  of  this  AD 
are  accomplished. 

(d)  If  any  crack  is  found  during  any 
inspection  required  by  this  AD,  prior  to 
further  flight,  replace  the  affected  sliding 
member  with  a  serviceable  sliding  member  in 
accordance  with  Dowty  Aerospace  Service 
Bulletin  FlOO-32-63,  Revision  2,  dated 
September  23, 1993  (if  any  crack  is  found 
during  the  initial  inspection  required  by  this 
AD);  or  Dowty  Aerospace  Service  Bulletin 
FlOO-32-64,  Revision  1,  dated  February  18, 
1994  (if  any  crack  is  found  during  a  repetitive 
inspection  required  by  this  AD);  as 
applicable.  After  replacement  of  the  affected 
sliding  member,  perform  the  repetitive 
inspections  in  accordance  with  paragraph     - 
(b)(1)  of  this  AD  until  the  actions  required  by 
paragraph  (e)  of  this  AD  are  accomplished. 

(e)  At  the  next  major  gear  overhaul,  or 
within  4,400  Inndlngs  iiftor  acconipiishmcnf 
of  the  initial  inspection  required  by 
paragraph  (a)  of  this  AD,  whichever  occurs 
first:  Rework  the  sliding  member,  and  replace 
the  main  wheel  brake  units  in  accordant 
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with  the  Accomplishment  Instructions  of 
Fokker  Service  Bulletin  SBFlOO-32-081. 
dated  March  23, 1994.  Accomplishment  of 
these  actions  constitutes  terminating  action 
for  the  repetitive  insjjections  and  the  interim 
actions  specified  in  paragraph  (b)  of  this  AD. 

Note  2:  Fokker  Service  Bulletin  SBFlOO- 
32-081  references  Dowty  Aerospace  Service 
Bulletin  FlOO-32-64,  Revision  1,  dated 
February  18, 1994,  as  an  additional  source  of 
service  information  for  accomplishment  of 
the  rework  and  replacement. 

(f)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  a  Dowty  Aerospace  MLG, 
part  number  201072011,  201072012, 
201072013,  201072014,  201072015,  or 
201072016,  on  any  airplane  unless  the 
requirements  of  this  AD  have  been 
accomplished  on  that  MLG.  Following  its 
installation,  the  repetitive  inspections 
required  by  paragraph  (b)  of  this  AD  shall  be 
accomplished  on  that  MLG. 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  satiety  may  be 
used  if  approved  by  the  Manager, 
Standardisation  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on 
September  3, 1996. 

Dairell  M.  Pederaon, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  96-22920  Filed  9-6-96;  8:45  am) 

BILUNQ  CODE  4t10-13-U 


14  CFR  Part  71 

(Airspace  Docket  No.  9S-AHtA-SSl 

Proposed  Removal  of  Class  D 
Airspace  and  Establishment  of  Class  E 
Airspace;  Coeur  d'Alene,  Idaho 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
remove  Class  D  Airspace  and  establish 
Class  E  Airspace  at  Coeur  d'Alene, 
Idaho.  This  action  is  the  result  of 
decommissioning  the  air  traffic  control 
tower  at  Coeur  d'Alene  Air  Terminal, 
Idaho.  The  area  would  be  depicted  on 
aeronautical  charts  for  pilot  reference. 


DATES:  Comments  must  be  received  on 
or  before  October  15, 1996. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
Operation  Branch,  ANM-530,  Federal 
Aviation  Administration,  Docket  No. 
96-ANM-23, 1601  Lind  Avenue  S.W., 
Renton,  Washington  98055-4056. 

The  official  docket  may  be  examined 
at  the  same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Riley,  ANM-532.2,  Federal 
Aviation  Administration,  Docket  No. 
96-ANM-23, 1601  Lind  Avenue  S.W., 
Renton,  Washington  98055-4056; 
telephone  number:  (206)  227-2537. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  related 
aspects  of  the  proposal. 
Commimications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  96- 
ANM-23."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  the 
light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  at  the  address  listed 
above  both  before  and  after  the  closing 
date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Operations 


Branch,  ANM-530, 1601  Lind  Avenue 
S.W.,  Renton,  Washington  98055-4056. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
1 1-2A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
remove  Class  D  airspace  and  establish 
Class  E  airspace  at  Coeur  d'Alene, 
Idaho.  This  action  is  the  result  of 
decommissioning  the  air  traffic  control 
tower  at  Coeur  d'Alene  Air  Terminal, 
Idaho.  The  area  would  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
Class  D  and  Class  E  airspace  areas  are 
published  in  Paragraphs  5000  and  6002 
respectively,  of  FAA  Order  7400.9C 
dated  August  17, 1995,  and  effective 
September  16,  1995,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  fivquent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant ' 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g),  40103,  40113. 
40120;  E.O.  10854.  24  FR  9565,  3  CFR.  1959- 
1963  Comp..  p.  389;  14  CFR  11.69. 
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171.1    [AiiwKtod] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administmtion  Order  7400.9B.  Airspace 
Designati(|[is  and  Reporting  Points, 
dated  Augiist  17, 1995,  and  effective 
Septembe^  18, 1995,  is  amended  as 
follows: 

Paragraph  ^000    Qass  D  airspace. 


ANM  ID  D I  kwur  d' Atene,  ID  [Removed] 


Paragraph  t  €02    Qass  E  airspace  areas 
designated  i  >s  a  surface  area  for  an  airport. 


ANM  ID  E2jCoeur  d'Alene.  ID  (New] 

Coeur  d'Alaie  Air  Terminal,  ID 
(Lat.  4r46'28  "  N,  long.  116»49'11"  W) 

That  airsjlace  extending  upward  bom  the 
surface  to  ayd  including  4,800  feet  MSL 
within  a  4.4J  mile  radius  of  the  Coeui  d'Alene 
Air  Tennit 


4.4{n 
inil. 


Issued  in  Rattle,  Washington,  on  August 
21,1996.     I 

Glenn  A.  Alams. 

Assistant  Manager.  Air  Traffic  Division, 
Northwest  fJlountain  Region. 

(FR  IXx:.  96i22944  Filed  9-6-96;  8:45  am] 

4t10-1»-M 


cooe|4« 
RPalt 


14  CFR  Pah  71 

[Airspace  Docket  No.  9»-AQL-10] 

Estabtlshment  of  Class  E  Airspace; 
Hazen.  N0| 

AGENCY:  F^eral  Aviation 

Administiition  (FAA),  DOT. 

ACTION:  Nojtice  of  proposing  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  CJass  E5  airspace  at  Mercer 
County  Retional  Airport,  Hazen,  ND,  to 
accommo^te  a  Non-Directional  Radio 
Beacon  (NpS)  for  Runway  32,  Global 
Positioning  System  (GPS)  Runway  32 
and  GPS  Runway  14.  Conti-olled 
airspace  extending  upward  from  700  to 
1200  feet  above  ground  level  (AGL)  is 
needed  to  Contain  aircraft  executing  the 
approach.  The  intended  affect  of  this 
proposal  isj  to  provide  segregation  of 
aircraft  usijig  instrument  approach 
procedurea  in  instrument  conditions 
from  other  aircraft  operating  in  visual 
weather  co|iditions. 
DATES:  Coniments  must  be  received  on 
or  before  October  18,  1996. 
ADORESSESt  Send  comments  on  the 
proposal  ii^  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  0iief  Counsel,  AGL-7,  Rules 
Docket  No.  96-AGL-lO,  2300  East 
Devon  Avepue,  I>es  Plaines,  Illinois 
60018. 


The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division,  Operations  Branch, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines, 
Illinois. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  A.  Clayton,  Air  Traffic  Division, 
Operations  Branch,  AGL-530,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 

SUPPLEMENTARY  INFORMATION:  * 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  96- 
AGL-10."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  commimications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  the 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 


Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue,  S.W..  Washington.  DC  20591. 
or  by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A.  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E5  airspace  at  Mercer 
County  Regional  Airport.  Hazen.  ND.  to 
accommodate  a  Non-Directional  Radio 
Beacon  (NDB)  for  Runway  32.  Global 
Positioning  System  (GPS)  Rimway  32 
and  GPS  Runway  14.  Controlled 
airspace  extending  upward  ftxim  700  to 
1200  feet  AGL  is  needed  to  contain 
aircraft  executing  the  approach.  The 
intended  affect  of  this  action  is  to 
provide  segregation  of  aircraft  using 
instrument  approach  procedures  in 
instrument  conditions  from  other 
aircraft  operating  in  visuetl  weatber 
conditions.  The  area  would  be  depicted 
on  appropriate  aeronautical  charts 
thereby  enabling  pilots  to 
circumnavigate  the  area  or  otherwise 
comply  with  IFR  procedures.  Class  E 
airs{>ace  designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9C  dated  August  17,  1995, 
and  effective  September  16,  1995,  which 
is  incorporated  by  reference  in  14  CFR 
71.1  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore  this,  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 
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List  of  Subjects  in  14  CFR  Part  71 

Aiispace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  part  71  of  the  Federal  Aviation 
Regvdations  (14  CFR  part  71)  as  follows: 

PAFIT  71— [AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103, 40113, 
40120;  E.O.  10854.  24  PR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9C,  Airspace 
Designations  and  Reporting  Points, 
dated  August  17, 1995,  and  effective 
September  16, 1995,  is  amended  as 
follows: 

Paragraph  6005  The  Qass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  ND  E5  Hazen,  ND  [New] 

Mercer  County  Regional  Airport,  ND 

(Lat  4r'17'23"  N..  long.  101''34'50"  W.) 
Dickinson  VORTAC 

(Lat.  46''51'36"  N.,  long.  102''46'25"  W.) 
Minot  Air  Force  Base 

(Lat.  48''24'56"  N..  long.  101''21'27"  W.) 
Bismarck  VOR/DME 
(Ut.  46"'45'43"  N.,  long.  100''39'55"  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  siuiace  within  a  5.8-miIe 
radius  of  the  Mercer  County  Regional 
Airport,  and  that  airspace  extending  upward 
from  1,200  feet  above  the  surface  bounded  on 
the  northwest  by  V-491,  on  the  south  by  V- 
510,  on  the  east  V-15,  on  the  southwest  by 
the  25.2-mile  arc  of  the  Dickinson  VORTAC, 
on  the  north  by  the  47-mile  radius  of  the 
Minot  AFB,  and  on  the  southeast  by  the  36- 
mile  arc  of  the  Bismarck  VOR/DME. 
*         •         *         *         * 

Issued  in  Des  Plaines,  Illinois  on  August 
26, 1996. 
Peter  R  Sahnon, 

Acting  Manager,  Air  Traffic  Division. 
(PR  Doc.  96-22946  Filed  9-6-96;  8:45  am) 

BtLUNQ  CODE  4910-13-M 


DEPARTMENT  OF  DEFENSE 

Defense  Special  Weapons  Agency 

32  CFR  Part  318 

[DSWA  Instruction  5400.1  IB] 

Privacy  Program 

agency:  E)efense  Special  Weapons 
Agency,  DOD. 


ACTKM:  Proposed  rule. 


SUMMARY:  As  of  Jime  26, 1996,  the 
Defense  Nuclear  Agency  is  known  as  the 
Defense  Special  Weapons  Agency 
(DSWA).  The  Defense  Special  Weapons 
Agency  (DSWA)  is  revising  its 
proceduial  and  exemptions  rules  for  the 
DSWA  Privacy  Program.  DSWA  is 
updating  the  procedures  for  accessing 
information  contained  in  DSWA 
systems  of  records,  and  for  contesting 
contents  and  appealing  initial  agency 
determinations. 

DATES:  Comments  must  be  received  on 
or  before  November  8, 1996,  to  be 
considered  by  the  agency. 
ADDRESSES:  Send  comments  regarding 
this  proposed  rule  to  the  General 
Counsel,  Defense  Special  Weapons 
Agency,  6801  Telegraph  Road, 
Alexandria,  VA  22310-3398. 
FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Sandy  Barker  at  (703)  325-7681. 
SUPPLEMENTARY  INFORMATION:  Executive 
Order  12866.  The  Director, 
Administration  and  Management,  Office 
of  the  Secretary  of  Defense  has 
determined  that  this  Privacy  Act  rule  for 
the  Department  of  Defense  does  not 
constitute  'significant  regulatory  action'.  ■ 
Analysis  of  the  rule  indicates  that  it 
does  not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  does 
not  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency;  does  not 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  does  not  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  Executive 
Order  12866  (1993). 
Regulatory  Flexibility  Act  of  1980.  The 
Director,  Administration  and 
Management,  Office  of  the  Secretary  of 
Defense  certifies  that  this  Privacy  Act 
rule  for  the  Department  of  Defense  does 
not  have  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  is  concerned  only  with  the 
administration  of  Privacy  Act  systems  of 
records  vdthin  the  Department  of 
Defense. 

Paperwork  Reduction  Act.  The 
Director,  Administration  and 
Management,  Office  of  the  Secretary  of 
Defense  certifies  that  this  Privacy  Act 
rule  for  the  Department  of  Defense 
imposes  no  information  requirements 
beyond  the  Department  of  Defense  and 
that  the  information  collected  within 
the  Department  of  [)efense  is  necessary 
and  consistent  vdth  5  U.S.C.  552a, 
known  as  the  Privacy  Act  of  1974. 
As  of  Jime  26. 1996,  the  Defense 
Nuclear  Agency  is  known  as  the  Defense 
Special  Weapons  Agency  (DSWA).  The 


Defense  Special  Weapons  Agency  is 
revising  its  procedural  and  exemptions 
rules  for  the  DSWA  Privacy  Program. 
DSWA  is  updating  the  procedures  for 
accessing  information  contained  in 
DSWA  systems  of  records,  and  for 
contesting  contents  and  appealing 
initial  agency  determinations. 

List  of  Subjects  in  32  CFR  Part  318    ' 

Privacy- 

Accordingly,  the  Defense  Special 
Weapons  Agency  amends  32  CFR  part 
318  as  follows: 

Part  318  is  proposed  to  be  revised  to 
read  as  follows: 

PART  318-DEFENSE  SPEGAL 
WEAPONS  AGENCY  PRIVACY 
PROGRAM 

Sw. 

318.1  Purpose  and  scope. 

318.2  Applicability. 

318.3  Designations  and  responsibilities. 

318.4  Procedures  for  requests  pertaining  to 
individual  records  in  a  record  system. 

318.5  Disclosure  of  requested  information  to 
individuals. 

318.6  Request  for  correction  or  amendment 
to  a  record. 

318.7  Agency  review  of  request  for  correction 
or  amendment  of  record. 

318.8  Appeal  of  initial  adverse  Agency 
determination  for  access,  correction  or 
amendment. 

318.9  Exemption  rules. 

Authority:  Pub.  L  93-579,  88  Stat.  1896  (5 
U.S.C  552a). 

S  318.1    Purpose  and  scope. 

(a)  This  rule  implements  the 
provisions  of  the  Privacy  Act  of  1974,  as 
amended,  and  adopts  the  policies  and 
procedures  as  set  forth  by  the 
Department  of  Defense  Privacy  Program, 
32  CFR  part  310. 

(b)  This  rule  establishes  procedures 
whereby  individuals  can: 

(1)  Request  notification  of  whether 
Defense  Special  Weapons  Agency 
(DSWA)  maintains  or  has  disclosed  a 
record  pertaining  to  them  in  any 
nonexempt  system  of  records; 

(2)  Request  a  copy  or  other  access  to 
such  a  record  or  to  an  accounting  of  its 
disclosure; 

(3)  Request  that  the  record  be 
amended;  and 

(4)  Appeal  any  initial  adverse 
determination  of  any  such  request. 

(c)  Specifies  those  system  of  records 
which  the  Director,  Headquarters, 
Defense  Special  Weapons  Agency  has 
determined  to  be  exempt  from  the 
procedures  established  by  this  rule  and 
by  certain  provisions  of  the  Privacy  Act. 

(d)  DSWA  policy  encompasses  the 
safeguarding  of  individual  privacy  from 
any  misuse  of  DSWA  records  and  the 
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provides  thi  fullest  access  practicable 
by  individuals  to  DSWA  records 
concerning  them. 

f31&2    Ap(«caMllty. 

The  provi)sions  of  this  rule  apply  to 
Headquarter,  Defense  Special  Weapons 
Agency  (HQ  DSWA).  and  Field 
Conunand.  Defense  Special  Weapons 
Agency  (FCDSWA). 

f  31 8.3    Deaisnatlons  and  reaponslbiHties. 

(a)  The  G^eral  Counsel, 
Headquarte^,  Defense  Special  Weapons 
Agency,  is  qesignated  as  the  Agency 
Privacy  Act  Officer. 

(1)  The  Privacy  Act  Officer  is  the 
principal  point  of  contact  for  privacy 
matters  and  is  the  Agency  Initial  Denial 
Authority.    ! 

(2)  The  Privacy  Act  Officer  is 
responsible  for  monitoring  and  ensuring 
Agency  compliance  with  the  DoD 
Privacy  Program  in  accordance  with  32 
CFR  part  310. 

(b)  The  Director,  DSWA,  is  the 
Agency  Appjallate  Authority. 

(c)  TTie  Director,  DSWA  is  responsible 
for  implementing  the  Agency  Privacy 
Act  Program  in  accordance  with  the 
specific  reqiiirements  of  32  CFR  part 
310.  I 

(d)  Agenc]!  component  and  element 
responsibilities  are  set  forth  in  DSWA 
Instruction  $400.1lB,i  January  12, 1995. 

1318.4    Procedures  for  rsquests  pertaining 
to  indivtdual  nBcords  in  a  record  system. 

(a)  An  individual  seeking  notification 
of  whether  a  system  of  records, 
maintained  by  the  Defense  Special 
Weapons  Agency,  contains  a  record 
pertaining  to  himself/herself  and  who 
desires  to  reyiew,  have  copies  made  of 
such  records!  or  to  be  provided  an 
accounting  off  disclosures  from  such 
records,  shau  submit  his  or  her  request 
in  writing.  Requesters  are  encourage  to 
review  the  systems  of  records  notices 
published  by  the  Agency  so  as  to 
specifically  iidentify  the  particular 
record  systeiii(s)  of  interest  to  be 
accessed.      j 

(b)  In  addition  to  meeting  the 
requirements  set  forth  in  section  318.4 
of  this  part,  the  individual  seeking 


notification. 


■eview  or  copies,  and  an 


accounting  o '  disclosures  will  provide 
in  writing  hi  t  or  her  full  name,  address, 
Social  Secur  ty  Number,  and  a 
telephone  nu  mber  where  the  requester 
can  be  contai  :ted  should  questtons  arise 
concerning  tl  le  request.  This 
information  '  vill  be  used  only  for  the 
purpose  of  ic  entifying  relevant  records 


'  Copies  may 
Counsel,  Headqi  art* 
Agency.  Wiishini  ,lon 


obtained  from  Office  of  Cenerai 
ers.  Defense  Special  Weapons 

nc:  20305-1000. 


in  response  to  an  individual's  inquiry. 
It  is  further  recommended  that 
individuals  indicate  any  present  or  past 
relationship  or  affiliations,  if  any,  with 
the  Agency  and  the  appropriate  dates  in 
order  to  facilitate  a  more  thorough 
search.  A  notarized  statement  or  an 
unsworn  declaration  in  accordance  with 
28  U.S.C.  1746  may  also  be  requircKl. 

(c)  An  individual  who  wishes  to  be 
accompanied  by  another  individual 
when  reviewing  his  or  her  records,  must 
provide  the  Agency  with  written 
consent  authorizing  the  Agency  to 
disclose  or  discuss  such  records  in  the 
presence  of  the  accompanying 
individual. 

(d)  Individuals  should  mail  their 
written  request  to  the  Office  of  General 
Counsel.  Defense  Special  Weapons 
Agency,  6801  Telegraph  Road, 
Alexandria,  VA  22310-3398  or  to  the 
office  designated  in  the  system  notice 
and  indicate  clearly  on  the  outer 
envelope  'Privacy  Act  Request'. 

§  318.5    Disclosure  of  requested 
information  to  individuals. 

(a)  The  Defense  Special  Weapons 
Agency,  upon  receiving  a  request  for 
notification  of  the  existence  of  a  record 
or  for  access  to  a  record,  shall 
acknowledge  receipt  of  the  request 
within  10  working  days. 

(b)  Determine  whether  or  not  such 
record  exists. 

(c)  Determine  whether  or  not  such 
request  for  access  is  available  under  the 
Privacy  Act. 

(d)  Notify  requester  of  determinations 
within  30  working  days  after  receipt  of 
such  request. 

(e)  Provide  access  to  information 
pertaining  to  that  person  which  has 
been  determined  to  be  available  within 
30  working  days. 

(f)  Notify  the  individual  if  fees  will  be 
assessed  for  reproducing  copies  of  the 
records.  Fee  schedule  and  rules  for 
assessing  fees  are  contained  in  section 
318.11  of  this  part. 

§  318.6    Request  for  correction  or 
amendment  to  a  record. 

(a)  An  individual  may  request  that  the 
E)efense  Special  Weapons  Agency 
correct,  amend,  or  expunge  any  record, 
or  portions  thereof,  pertaining  to  the 
requester  that  he/she  believe  to  be 
inaccurate,  irrelevant,  untimely,  or 
incomplete. 

(b)  Such  requests  shall  specify  the 
particular  portions  of  the  records  in 
question,  be  in  writing  and  should  be 
mailed  to  the  Office  of  General  Counsel, 
Defense  Special  Weapons  Agency,  6801 
Telegraph  Road,  Alexandria,  VA  22310- 
3398. 


(c)  The  requester  shall  provide 
sufficient  information  to  identify  the 
record  and  furnish  material  to 
substantiate  the  reasons  for  requesting 
corrections,  amendments,  or 
expurgation. 

f  318.7    Agency  review  of  request  for 
correction  or  amendment  of  record. 

(a)  The  Agency  will  acknowledge  a 
request  for  correction  or  amendment 
within  10  working  days  of  receipt.  The 
acknowledgment  will  be  in  writing  and 
will  indicate  the  date  by  which  the 
Agency  expects  to  make  its  initial 
determination. 

(b)  The  Agency  shall  complete  its 
consideration  of  requests  to  correct  or 
amend  records  within  30  working  days, 
and  inform  the  requester  of  its  initial 
determination. 

(c)  If  it  is  determined  that  records 
should  be  corrected  or  amended  in 
whole  or  in  part,  the  Agency  shall 
advise  the  requester  in  writing  of  its 
determination;  and  correct  or  amend  the 
records  accordingly.  The  Agency  shall 
then  advise  prior  recipients  of  the 
records  of  the  fact  that  a  correction  or 
amendment  was  made  and  provide  the 
substance  of  the  change. 

(d)  If  the  Agency  determines  that  a 
record  should  not  be  corrected  or 
amended,  in  whole  or  in  part,  as 
requested  by  the  individual,  the  Agency 
shall  advise  the  requester  in  writing  of 
its  refusal  to  correct  or  amend  the 
records  and  the  reasons  therefor.  The 
notification  will  inform  the  requester 
that  the  refusal  may  be  appealed 
administratively  and  will  advise  the 
individual  of  the  procediues  for  such 
appeals. 

S  318.8    Appeal  of  initial  adverse  Agency 
determination  for  access,  correction  or 
amendment 

(a)  An  individual  who  disagrees  with 
the  denial  or  partial  denial  of  his  or  her 
request  for  access,  correction,  or 
amendment  of  Agency  records 
pertaining  the  himself/herself,  may  file 
a  request  for  administrative  review  of 
such  refusal  within  30  days  after  the 
date  of  notification  of  the  denial  or 
partial  denial. 

(b)  Such  requests  shall  be  made  in 
writing  and  mailed  to  the  Office  of  the 
General  Counsel,  IDefense  Special 
Weapons  Agency,  6801  Telegraph  Road, 
Alexandria,  VA  22310-3398. 

(c)  The  requester  shall  provide  a  brief 
written  statement  setting  for  the  reasons 
for  his  or  her  disagreement  with  the 
initial  determination  and  provide  such 
additional  supporting  material  as  the 
individual  feels  necessary  to  justify  the 
appeal. 
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(d)  Within  30  working  days  of  receipt 
of  the  request  for  review,  the  Agency 
shall  advise  the  individual  of  the  final 
disposition  of  the  request. 

(e)  In  those  cases  where  the  initial 
determination  is  reversed,  the 
individual  will  be  so  informed  and  the 
Agency  will  take  appropriate  action. 

(f)  In  those  cases  where  the  initial 
determination  is  sustained,  the 
individual  shall  be  advised: 

(1)  In  the  case  of  a  request  for  access 
to  a  record,  of  the  individual's  right  to 
seek  judicial  review  of  the  Agency 
refusal  for  access. 

(2)  In  the  case  of  a  request  to  correct 
or  amend  the  record: 

(i)  Of  the  individual's  right  to  file  a 
concise  statement  of  his  or  her  reasons 
for  disagreeing  with  the  Agency's 
decision  in  the  record, 

(ii)  Of  the  procedures  for  filing  a 
statement  of  the  disagreement,  and 

(iii)  Of  the  individual's  right  to  seek 
judicial  review  of  the  Agency's  refusal 
to  correct  or  amend  a  record. 

1318.9    Exemption  rules. 

(a)  Exemption  for  classified  material. 
All  systems  of  records  maintained  by 
the  Defense  Special  Weapons  Agency 
shall  be  exempt  under  section  (k)(l)  of 
5  U.S.C.  552a,  to  the  extent  that  the 
systems  contain  any  information . 
properly  classified  under  E.0. 12598 
and  that  is  required  by  that  E.O.  to  be 
kept  secret  in  the  interest  of  national 
defense  or  foreign  policy.  This 
exemption  is  applicable  to  parts  of  all 
systems  of  records  including  those  not 
otherwise  specifically  designated  for 
exemptions  herein  which  contain 
isolated  items  of  properly  classified 
information. 

(b)  System  identifier  and  name: 
HDSWA  007.  Security  Operations. 

(1)  Exemption.  Portions  of  this  system 
of  records  may  be  exempt  from  the 
provisions  of  5  U.S.C.  552a(c)(3),  (d)(1) 
through  (d)(4),  (e)(1),  (e)(4)(G),  (H),  (I), 

and(0. 

(2)  Authority.  5  (J.S.C.  552a(k)(5). 

(3)  Reasons,  (i)  From  subsection  (c)(3) 
because  it  wall  enable  DSWA  to 
safeguard  certain  investigations  and 
relay  law  enforcement  information 
without  compromise  of  the  information, 
and  protect  the  identities  of  confidential 
sources  who  might  not  otherwise  come 
forward  and  who  have  furnished 
information  under  an  express  promise 
that  the  sources'  identity  would  be  held 
in  confidence  (or  prior  to  the  effective 
date  of  the  Act,  under  an  implied 
promise.) 

(ii)  From  subsection  (d)(1)  through 
(d)(4)  and  (f)  because  providing  access 
to  records  of  a  civil  investigation  and 


the  right  to  contest  the  contents  of  those 
records  and  force  changes  to  be  made  to 
the  information  contained  therein 
would  seriously  interfere  with  and 
thwart  the  orderly  and  unbiased 
conduct  of  secxirity  investigations. 
Providing  access  rights  normally 
afforded  under  the  Privacy  Act  would 
provide  the  subject  with  valuable 
information  that  would  allow 
interference  with  or  compromise  of 
witnesses  or  render  witnesses  reluctant 
to  cooperate;  lead  to  suppression, 
alteration,  or  destruction  of  evidence; 
and  result  in  the  secreting  of  or  other 
disposition  of  assets  that  would  make 
them  difficult  or  impossible  to  reach  in 
order  to  satisfy  any  Government  claim 
growing  out  of  the  investigation  or 
proceeding. 

(iii)  From  subsection  (e)(1),  (e)(4)(G), 
(H),  (I)  because  it  will  provide 
protection  against  notification  of 
investigatory  material  including  certain 
reciprocal  investigations  and 
counterintelligence  information,  which 
might  alert  a  subject  to  the  fact  that  an 
investigation  of  that  individual  is  taking 
place,  and  the  disclosure  of  which 
would  weaken  the  on-going 
investigation,  reveal  investigatory 
techniques,  and  place  confidential 
informants  in  jeopardy  who  furnished 
information;  under  an  express  promise 
that  the  sources'  identity  would  be  held 
in  confidence  (or  prior  to  the  effective 
date  of  the  Act,  under  an  implied 
promise.) 

(d)  System  identifier  and  name: 
HDSWA  Oil.  Inspector  General 
Investigation  Files. 

(1)  Exemption.  Portions  of  this  system 
of  records  may  be  exempt  from  the 
provisionsof  5  U.S.C.  552a(c)(3):  (d)(1) 
through  (4);  (e)(1):  (e)(4)(G).  (H).  and  (I): 
and  (0- 

(2)  Authority:  5  U.S.C.  552a  (k)(2). 

(3)  Reasons,  (i)  From  subsection  (c)(3) 
because  it  will  enable  DSWA  to  conduct 
certain  investigations  and  relay  law 
enforcement  information  without 
compromise  of  the  information, 
protection  of  investigative  techniques 
and  efforts  employed,  and  identities  of 
confidential  sources  who  might  not 
otherwise  come  forward  and  who 
furnished  information  under  an  express 
promise  that  the  sources'  identity  would 
be  held  in  confidence  (or  prior  to  the 
effective  date  of  the  Act,  under  an 
implied  promise.) 

(ii)  From  subsection  (d)(1)  through 
(d)(4)  and  (f)  because  providing  access 
to  records  of  a  civil  investigation  and 
the  right  to  contest  the  contents  of  those 
records  and  force  changes  to  be  made  to 
the  information  contained  therein 
would  seriously  interfere  with  and 


thwart  the  orderly  and  unbiased 
conduct  of  the  investigation  and  impede 
case  preparation.  Providing  access  rights 
normally  afforded  under  the  Privacy  Act 
would  provide  the  subject  with  valuable 
information  that  would  allow 
interference  with  or  compromise  of 
witnesses  or  render  witnesses  reluctant 
to  cooperate;  lead  to  suppression, 
alteration,  or  destruction  of  evidence; 
and  result  in  the  secreting  of  or  other 
disposition  of  assets  that  would  make 
them  difficult  or  impossible  to  reach  in 
order  to  satisfy  any  Government  claim 
growing  out  of  the  investigation  or 
proceeding. 

(iii)  From  subsection  (e)(1),  (e)(4)(G), 
(H),  and  (I)  because  it  will  provide 
protection  against  notification  of 
investigatory  material  including  certain 
reciprocal  investigations  and 
counterintelligence  information,  which 
might  alert  a  subject  to  the  fact  that  an 
investigation  of  that  individual  is  taking 
place,  and  the  disclosure  of  which 
would  weaken  the  on-going 
investigation,  reveal  investigatory 
techniques,  and  place  confidential 
informants  in  jeopardy  who  furnished 
information  under  an  express  promise 
that  the  sources'  identity  would  be  held 
in  confidence  (or  prior  to  the  effective 
date  of  the  Act,  under  an  implied 
promise). 
Dated:  August  30. 1996. 


Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[PR  Doc.  96-22855  Filed  9-6-96;  8:45  am] 

BILUNQ  CODE  5000-04-F 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  16 
RIN  290a-AH68 

Treatment  of  Research-Related  Injuries 
to  Human  Subjects 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  proposes  to  amend  its 
regulations  to  provide  (or  to  pay  for  the 
provision  of)  necessary  medical 
treatment  to  human  subjects  injured  as 
a  resuh  of  pmrticipation  in  VA  research. 
All  participants  in  research'  approved  by 
a  VA  Research  and  Development 
Committee  (regardless  of  source  of 
funding)  and  conducted  by  a  VA 
employee  would  be  eligible  for  such 
treatment.  Experience  suggests  the 
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incidence  o  f  research-related  injury  is 
low  and.  tharefore,  the  additional  costs 
of  this  policy  will  be  minimal. 

DATES:  Comments  must  be  received  on 
or  before  November  8, 1996. 

ADDRESSES:  Mail  or  hand  deliver  written 
comments  to:  Director,  Office  of 
Regulations  Management  (02D), 
Department  of  Veterans  Affairs,  810 
Vermont  Ate.,  NW.  Room  1154, 
Washington.  DC  20420.  Comments 
should  indicate  that  they  are  submitted 
in  response  to  "RIN  2900-AH68".  All 
written  comments  will  be  available  for 
public  inspection  at  the  above  address 
in  the  Offic^  of  Regulations 
Managemerit.  Room  1158,  between  the 
hours  of  8:ob  a.m.  and  4:30  p.m., 
Monday  through  Friday  (except 
holidays).    I 

FOR  FURTHEll  INFORMATION  CONTACT: 

Theodore  W.  Lorei.  (202)  273-8285. 
SUPPLEMENTy^RY  INFORMATION:  It  is  a 
commonly  Accepted  ethical  position 
that  research  subjects  deserve  to  receive 
free  medical  treatment  if  their 
participatioh  in  the  research  results  in 
unforeseen  Adverse  health  effects. 
Although  ci^rrent  VA  regulations  are 
silent  regarding  this  policy,  the 
acceptance  of  this  right  in  practice  is 
suggested  bV  the  inclusion  of  the 
following  statement  on  the  research 
consent  form  (VA  Form  10-1086):  "If 
any  medical  problems  occur  in 
connection  With  this  study,  VA  will 
provide  emergency  care".  It  is  important 
to  clarify  this  issue  in  regulation  so  that 
research  participants  can  be  confidently 
informed  of  their  rights  and  research 
administrate  rs  can  take  appropriate 
action  to  pre  vide  such  benefits  when 
appropriate. 

The  Secre  ary  hereby  certifies  that 
this  rule  wil  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  they  are 
defined  in  tlie  Regulatory  Flexibility 
Act,  5  U.S.C  601-612. 

There  is  no  Catalog  of  Federal 
Domestic  As  sistance  Program  Number. 

List  of  Subje  cts  in  38  CFR  Part  16 

Human  research  subjects,  reporting 
and  record  kjeeping  requirements. 


Approved:  |!ay  28.  1996. 
Jesse  BroMm, 


Secretary  of  V  itemns  Affairs. 

For  the  re4sons  set  out  in  the 

CFR  part  16  is  proposed  to 


preamble.  3( 
be  amended 


as  set  forth  below: 


PART  16— PROTECTION  OF  HUMAN 
SUBJECTS 

1.  The  aut  lority  citation  for  part  16 
continues  to  read  ns  follows: 


Authority:  5  U.S.C.  301;  38  U.S.C.  501. 
7331.7334;  42  U.S.C  300v-l(b). 

2.  Section  16.125  is  added  to  read  as 
follows: 

S 1 6. 1 25    Treatment  of  research-related 
injuries  to  human  subjects. 

(a)  VA  medical  facilities  shall  provide 
necessary  medical  treatment  to  research 
subjects  who  are  injured  as  a  result  of 
participation  in  a  research  project 
approved  by  a  VA  Research  and 
Development  Committee  and  conducted 
by  VA  employees.  This  regulation  does 
not  apply  to: 

(1)  Treatment  for  injuries  due  to 
noncompliance  by  a  subject  with  study 
procedures,  or 

(2)  Research  conducted  for  VA  under 
a  contract  with  a  non-VA  institution. 

Note:  Veterans  who  are  injured  as  a  result 
of  participation  in  such  research  may  be 
eligible  for  care  from  VA  under  other 
provisions  of  this  part. 

(b)  Except  in  the  following  situations, 
care  for  VA  research  subjects  under  this 
regulation  shall  be  provided  in  VA 
medical  facilities: 

(1)  If  VA  medical  facilities  are  not 
capable  of  furnishing  economical  care  or 
are  not  capable  of  furnishing  the  care  or 
services  required,  VA  medical  facility 
directors  shall  contract  for  the  needed 
care. 

(2)  If  inpatient  care  must  be  provided 
to  a  non-veteran  under  this  policy,  VA 
medical  facility  directors  may  contract 
for  such  care. 

(3)  If  a  research  subject  needs 
treatment  in  a  medical  emergency  for  a 
condition  covered  by  this  policy,  VA 
medical  facility  directors  shall  provide 
reasonable  reimbursement  for  the 
emergency  treatment  in  a  non-VA 
facility. 

(Authority:  38  U.S.C.  501) 

|FR  Doc.  96-22591  Filed  9-6-96;  8:45  am] 

BILUNG  CODE  S320-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  96-174,  RM-8849] 

Radio  Broadcasting  Services; 
Thomaston,  AL 

AGBilCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  by  Andrea  Reynolds,  requesting 
the  allotment  of  FM  Channel  249A  to 
Thomaston.  Alabama,  as  that 


community's  first  local  aural 
transmission  service.  Coordinates  used 
for  this  proposal  are  32-14-11  North 
Latitude  and  87-40-46  West  Longitude. 

DATES:  Comments  must  be  filed  on  or 
before  October  15, 1996,  and  reply 
comments  on  or  before  October  30, 
1996. 

ADDRESSES:  Secretary,  Federal 
Communications  Commission, 
Washington.  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner,  as  follows:  Andrea  Reynolds, 
2501  -  15th  Street  E,  #214,  Tuscaloosa. 
AL  35404. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
96-174.  adopted  August  16,  1996.  and 
released  August  23. 1996.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  Inc.,  (202)  857- 
3800,  2100  M  Street,  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments.  See  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Bales 
Division,  Mass  Medio  Bureau. 
|FK  Doc.  96-22840  Filod  9-6-96;  8:45  ami 
BILUNG  CODE  6712-01-F 
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47CFRPart73 

[MM  Docket  No.  96-176.  RM-8861] 

Radio  Broadcasting  Services; 
Greensboro,  AL 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  by  Autaugaville  Radio,  requesting 
the  allotment  of  FM  Channel  256A  to 
Greensboro,  Alabama,  as  that 
community's  first  local  aural 
transmission  service.  Coordinates  used 
for  this  proposal  are  32-47-22  North 
Latitud&and  87-34-39  West  Longitude. 
DATES:  Comments  must  be  filed  on  or 
before  October  21, 1996,  and  reply 
comments  on  or  before  November  5, 
1996. 

ADDRESSES:  Secretary.  Federal 
Communications  Commission, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner,  as  follows:  Autaugaville 
Radio,  Inc.,  Attn:  Roscoe  J.  Miller, 
Manningham  Road  at  1-65,  P.O.  Box 
369,  Greenville,  AL  36037. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
96-176,  adopted  August  23, 1996,  and 
released  August  30, 1996.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  Inc.,  (202)  857- 
3800,  2100  M  Street,  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments.  See  47 
CFR  1.415  and  1.420. 


List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousoc, 

Chief.  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
(PR  Doc.  96-22848  Filed  9-6-96;  8:45  am) 

BiLUNQ  OOOE  CTia-OI-f 

47  CFR  Part  73 

[MM  Doclcet  No.  96-177,  RM-8853] 

Radio  Broadcasting  Services;  Galena, 
KS- 

AQQICY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  by  Acorn 
Broadcasting  Company  requesting  the 
allotment  of  Channel  282A  at  Galena, 
Kansas,  as  the  community's  first  local 
aural  tregismission  service.  Channel 
282A  can  be  allotted  to  Galena  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
6.5  kilometers  (4.0  miles)  west  to  avoid 
short-spacing  conflicts  with  the  licensed 
sites  of  Station  KBCN(FM),  Channel 
282C.  Marshall,  Arkansas,  Station 
KBEQ(FM),  Channel  282C,  Kansas  Qty, 
Missouri,  and  with  Station 
KQMO(FM)'s  construction  permit, 
Channel  281C3.  Ash  Grove,  Missouri. 
The  coordinates  for  Channel  282A  at 
Galena  are  37-03-24  and  94-42-11. 
DATES:  Comments  must  be  filed  on  or 
before  October  21, 1996,  and  reply 
comments  on  or  before  November  5, 
1996. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  J.  Richard  Guest,  President, 
Acorn  Broadcasting  Company,  3001 
West  13th  Street,  Joplin,  Missouri  64801 
(petitioner). 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPt.EMB4TARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
96-177,  adopted  August  23, 1996  and 
released  August  30,  1996.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 


be  purchased  from  the  Commission's 
copy  contractor,  ITS.  Inc.,  (202)  857- 
3800,  2100  M  Street,  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  fit)m  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Conunission. 
John  A.  Karousos, 

Chief  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  96-22849  Filed  9-6-96;  8:45  am] 
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47  CFR  Pan  73 

[MM  Docket  No.  96-175;  RM-8860] 

Radio  Broadcasting  Services; 
Strasburg,  CO 

MENCV.  Federal  Communications 

Commission. 

ACTKX4:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  by  J.P.I.  Radio,  Inc.  requesting  the 
allotment  of  FM  Channel  249C3  to 
Strasburg,  Colorado,  as  that 
community's  second  local  aural 
transmission  service,  and  its  reservation 
for  noncommercial  educational  use. 
Coordinates  utilized  for  this  proposal 
are  39-43-13  North  Latitude  and  104- 
11-58  West  Longitude.  See 
Supplementary  Information,  infra. 
DATES:  Comments  must  be  filed  on  or 
before  October  21. 1996,  and  reply 
comments  on  or  before  November  5, 
1996. 

ADDRESSES:  Secretary,  Federal 
Communications  Commission, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner,  as  follows:  J.P.I.  Radio,  Inc., 
Attn:  Jarel  L.  Pittman,  12104  Old 
Highway  169,  Hibbing,  MN  55746. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180. 
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SUPPLBveftARY  INFORMATION:  This  is  a 
synopsis  oflthe  Commission's  Notice  of 
Proposed  Hlile  Making.  MM  Docket  No. 
96-175,  adc^pted  August  23, 1996,  and 
released  Ailgust  30, 1996.  The  full  text 
of  this  Comrnission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCXH's 
Reference  Center  (Room  239),  1919  M 
Street.  NW.  Washington.  DC.  The 
complete  tepct  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contrajctors.  International 
Transcription  Service,  Inc.,  (202)  857- 
3800,  2100  M  Street.  NW.,  Suite  140, 
Washington,  DC  20037. 

Channel  i72A  was  allotted  to 
Strasburg,  C)olorado,  in  MM  Docket  No. 
89-61.  See  heport  and  Order,  4  FCC  Red 
7570  (1989)|  54  FR  45735.  October  31. 
1989.  Howefver,  Channel  272A  at 
Strasburg,  Colorado,  does  not  appear  in 
47  CFR  73.202(b),  the  Table  of 
Allotments.  Therefore,  as  annoimced  in 
the  Notice  it  this  proceeding,  we  will 
make  an  ed^orial  amendment  to  the  FM 
Table  of  Allotments  to  include  Channel 
sburg,  Colorado,  at  the 
[if  the  instant  rule  making 


272A  at  Str 
conclusion 
proceeding.] 
Provision! 
Flexibility . 
this  proce 


;  of  the  Regulatory 
^ct  of  1980  do  not  apply  to 
ing. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Makint  is  issued  until  the  matter 
is  no  longer  pubject  to  Commission 
consideratic(n  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  Involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments.  See  47 
CFR  1.415  aiid  1.420. 

List  of  Sublets  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Comnunications  Commission. 
John  A.  Koroi^sos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mast  Media  Bureau. 

(FR  Doc.  96-22842  Filed  9-«-96;  8:45  ami 
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47  CFR  Part  73 

[MM  Docket  No.  96-63;  RM-8767] 

Radio  Broadcasting  Services; 
Marinette,  Wl 

AQBilCY:  Fed  Bral  Communications 

Commission 

ACTION:  Proposed  rule;  dismissal. 


SUMMARY 

Notice  o 


Tl  lis  I 


document  dismisses  a 
f  Proposed  Pule  Making  issued 


in  response  to  a  petition  fvled  by 
Douglas  A.  Maszka  d/b/a  Tri-City 
Television  Company  requesting  the 
allotment  of  Channel  25  to  Marinette, 
Wisconsin.  See  61  FR  14043,  March  29, 
1996.  On  August  7. 1996,  Tri-City  filed 
comments  withdrawing  its  interest  in 
the  allotment  at  Marinette.  As  stated  in 
the  Notice,  a  showing  of  continuing 
interest  is  required  before  a  channel  will 
be  allotted,  and  absent  such  an 
expression  of  interest,  it  is  the 
Commission's  policy  to  refrain  from 
allotting  a  channel.  Due  to  a  lack  of 
interest  in  Channel  25  at  Marinette,  we 
shall  dismiss  the  proposal.  With  this 
action,  this  proceeding  is  terminated. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  96-53, 
adopted  August  23, 1996,  and  released 
August  30, 1996.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  Commission's 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington,  IX:.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  International 
Transcription  Services,  Inc.,  2100  M 
Street,  NW.,  Suite  140,  Washington,  DC 
20037,  (202)  857-3800. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Conmiission. 

John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

(FR  Doc.  96-22844  Filed  9-6-96;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosplieric 
Administration 

50  CFR  Part  648 

p.D.  090396C] 

New  England  Fishery  Management 
Council;  Meeting 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Public  meeting. 

summary:  The  New  England  Fishery 
Management  Council  (Council)  will 
hold  a  special  1-day  meeting  to  consider 


actions  affiecting  New  England  fisheries 
in  the  exclusive  economic  zone. 
DATES:  The  meeting  is  scheduled  for 
Monday,  September  9, 1996,  at  9  a.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Holiday  Inn,  One  Newbury  Street, 
Peabody,  MA;  telephone  (508)  535- 
4600.  Requests  for  special 
accommodations  should  be  addressed  to 
the  New  England  Fishery  Management 
Council,  5  Broadway,  Saugus,  MA 
01906-1097;  telephone:  (617)  231-0422. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  B.  Kellogg,  Acting 
Executive  Director,  New  England 
Fishery  Management  Council  (617)  231- 
0422. 

SUPPLEMENTARY  INFORMATION:  The 
September  9, 1996,  meeting  is  being 
convened  specifically  to  consider  final 
action  on  several  pending  framework 
adjustments  to  the  Northeast 
Multispecies  Fishery  Management  Plan 
(FMP). 

The  Council  will  consider  final  action 
on  Framework  Adjustments  18  and  19 
to  the  FMP  under  the  framework  for 
abbreviated  rulemaking  procedure 
contained  in  50  CFR  648.90.  If 
approved,  Framework  Adjustment  18 
would  allow  herring  and  mackerel 
fishing  with  pelagic  mid-water  trawls  in 
areas  of  Georges  Bank  now  closed  to  all 
gear  capable  of  catching  groundfish. 
Framework  Adjustment  19,  would 
replace  the  Gulf  of  Maine  area  closures 
now  in  place  to  enhance  groundfish 
conservation  with  alternatives  that  may 
alleviate  some  of  the  economic  burden 
to  fishermen  without  compromising  the 
objectives  of  the  FMP. 

The  Council  considers  public 
comments  at  a  minimum  of  two  Council 
meetings  prior  to  making  final 
recommendations  to  the  Director, 
Northeast  Region,  NMFS,  (Regional 
Director)  under  the  provisions  for 
abbreviated  rulemaking,  cited  above.  If 
the  Regional  Director  concurs  with  the 
measures  proposed  by  the  Council,  he 
will  publish  them  as  a  final  rule  in  the 
Federal  Rc|gi8ter. 

There  will  be  a  discussion  of  an 
experimental  fishery  to  assess  the 
selectivity  of  longline  gear.  The 
Regional  Director  is  considering  an 
experimental  fishery  for  a  vessel 
involved  in  a  Saltonstall/Kennedy  Grant 
awarded  to  the  New  England  Aquarium 
and  entitled  "Selectivity  and  Survival  of 
Atlantic  Cod  (Gadus  morbua)  and 
Haddock  (Melanogrammus  aeglefinus) 
in  a  Northwest  Atlantic  Longline 
Fishery."  The  Massachusetts  Division  of 
Marine  Fisheries  (MADMF)  is  assisting 
in  the  project  and  would  assist  in  the 
cornpletion  of  the  experimental  fishery. 
The  objective  of  the  project  is  to  assess 
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the  selectivity  of  bottom  longlines 
currently  in  use  in  the  fishing  industry 
and  to  attempt  to  improve  the  selectivity 
of  longline  gear.  The  experimental 
fishery  would  involve  the  use  of 
longline  gear  equivalent  to  current 
commercial  longline  gear  as  well  as 
experimental  hooks,  bait,  and  other 
control  gears  to  compare  results.  The 
New  England  Aquarium  and  the 
MADMF  have  received  funding  for  and 
conducted  similar  selectivity  and 
survival  experimental  fisheries  in  the 
past. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiUary  aids  should  be  directed  to 
Christopher  B.  Kellogg  at  the  Council 
(see  ADDRESSES). 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  September  4, 1996. 
Gary  Matlock, 

DkectoT,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 
(FR  Doc.  96-22957  Filed  9-4-96;  3:10  pm) 
BILUNQ  CODE  3S10-22-F 


50  CFR  Part  648 

[Docket  No.  960830238-6239-3802;  I.D. 

oei496q 

RIN  0648-AJ07 

Fisheries  of  the  Northeastern  United 
States;  Northeast  Multispecies 
Fishery;  Controi  Data 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Advance  notice  of  proposed 

rulemaking;  consideration  of  a  control 

date. 

summary:  NMFS  annoimces  that  the 
New  England  Fishery  Management 
Coimcil  (Council)  is  considering 
limiting  future  access  to  anyone  not  in 
possession  of  a  current  mvdtispecies 
limited  access  multispecies  permit  who 
enters  the  fisheries  for  silver  hake 
[Merluccis  bilinearis),  black-eye  whiting 
(offshore  hake)  [Merluccis  albibus), 
ocean  pout  (Macrozoarces  americanus), 
and  red  hake  (Urophycis  chuss)  after 
September  9, 1996  (control  date). 
Consideration  of  a  control  date  is 
intended  to  discourage  new  entry  into 
the  fishery  based  on  economic 
speculation  during  the  Council's 
deliberation  on  the  issue. 
DATES:  Comments  must  be  submitted  by 
October  7, 1996. 


ADDRESSES:  Comments  should  be 
directed  to:  Douglas  Marshall,  Executive 
Director,  New  England  Fishery 
Management  Council,  5  Broadway, 
Saugus,  MA  01906. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Susan  A.  Murphy,  NMFS,  Fishery 
PoUcy  Analyst,  508-281-9252. 
SUPPLEMENTARY  INFORMATKM:  The 
Coimcil  manages  multispecies  imder  the 
Northeast  Multispecies  Fishery 
Management  Plan  (FMP).  Amendment  4 
to  the  FMP,  effective  June  27, 1991. 
included  fisheries  for  silver  hake,  red 
hake  and  ocean  pout,  but  did  not 
include  any  specific  measures  to 
manage  these  species.  On  March  1, 
1994,  Amendment  5  to  the  FMP 
established  a  limited  access  permit 
program  for  regulated  multispecies  and 
retained  an  open-access  permit  category 
for  the  nonregulated  multispecies — 
whiting,  red  hake,  and  ocean  pout. 

A  definition  for  "nonregulated 
species"  pertaining  to  the  Northeast 
multispecies  fishery  was  established  by 
a  final  rule  pubUshed  on  July  31, 1996, 
at  61  FR  39909.  That  definition  contains 
the  following  species:  Whiting,  red 
hake,  and  ocean  pout.  The  term 
"nonregulated  species"  in  this  action 
refers  to  whiting,  red  hake,  ocean  pout, 
and  black-eye  whiting.  Black-eye 
whiting  has  historically  not  been 
distinguished  ttoxa  whiting,  but  the 
Coimcil  has  recently  requested 
information  regarding  biology  and 
fishery  economics  from  NMFS,  because 
it  may  be  prudent  to  monitor  and 
manage  the  species  separately. 

On  February  5, 1996,  the  Council 
submitted  Amendment  7  to  the  FMP  to 
NMFS  and,  after  a  preliminary 
evaluation,  three  measures  in  the 
amendment  were  disapproved  on 
February  14, 1996,  including  the 
establishment  of  a  limited  access 
category  for  quafified  vessels  that  fished 
in  the  open  access  possession  limit 
category  under  Amendment  5.  Pursuant 
to  section  304(b)(3)(A)  of  the  Magnuson 
Fishery  Conservation  and  Management 
Act  (Magnuson  Act),  the  Council 
resubmitted  the  measure  that  would 
implement  a  possession  Umit  permit 
category  by  revising  it  to  allow  any 
vessel  of  the  United  States  to  obtain  the 
permit  and  fish  for  and  possess 
nonregulated  multispecies.  NMFS 
approved  this  resubmitted  measure  on 
July  19, 1996,  and  implemented  it  by  a 
final  rule  on  July  31, 1996  (61  FR 
39909).  The  rule  estabHshed  an  open 
access  permit  category  named  the  "open 
access  nonregulated  multispecies 
permit." 

The  Council  currently  manages 
fisheries  for  silver  hake,  ocean  pout,  and 


red  hake  under  the  FMP,  and  it  is 
gathering  information  necessary  to 
consider  the  inclusion  of  black-eye 
whiting  in  the  FMP  in  a  plan 
amendment  now  under  development. 
One  of  the  impacts  of  the  regulated 
species  effort  reduction  program  under 
Amendments  5  and  7  is  that  vessels  are 
seeking  alternative  fisheries,  including 
nonregulated  multispecies  fisheries.  As 
markets  develop,  additional  participants 
may  enter  these  fisheries  with 
potentially  negative  impacts  on  the 
health  of  the  resource.  Of  the 
nonregulated  multispecies,  NMFS 
scientists  have  indicated  one  of  the  two 
stocks  of  silver  hake  is  probably 
overexploited  and  the  other  is  fully 
exploited,  ocean  pout  is  fully  exploited, 
and  red  hake  is  underexploited. 

Future  access  to  these  resources  (the 
nonregulated  species)  in  the  exclusive 
economic  zone  will  not  be  assured 
beyond  the  control  date  if  a 
management  regime  that  limits  the 
number  of  participants  in  the  fishery  is 
developed  and  implemented  under  the 
Magnuson  Act.  The  Council  has 
indicated  its  intent  to  qualify  vessels 
that  hold  a  valid  limited  access 
multispecies  permit  for  any  Umited 
access  system  that  may  be  implemented 
for  these  species.  The  potential 
eligibility  criteria  may  be  based  on 
ciurent  eligibility  for  limited  access 
multispecies  permits,  as  well  as  on 
historical  participation,  defined  as  any 
number  of  trips  having  any  documented 
amount  of  any  of  these  species.  This 
document,  therefore,  gives  the  pubUc, 
particularly  those  not  in  possession  of  a 
limited  access  multispecies  permit, 
notice  that  they  should  locate  and 
preserve  records  that  substantiate  and 
verify  their  participation  in  the  fisheries 
for  these  species. 

The  control  date  will  help  to 
distinguish  currently  established 
multispecies  fishermen  from  speculative 
entrants  to  the  fisheries  while 
management  measures  are  being 
developed.  Fishermen  not  in  possession 
of  a  current  limited  access  multispecies 
permit  are  notified  that  entering  the 
fisheries  after  the  control  date  may  not 
quahfy  as  previous  participation,  should 
such  a  criterion  be  die  basis  for  future 
access  to  the  silver  hake,  red  hake, 
ocean  pout,  or  black-eye  whiting 
resources.  Furthermore,  additional  and/ 
or  other  quaUfying  criteria  also  may  be 
applied.  The  Council  may  choose 
different  and  variably  weighted  methods 
to  qualify  fishermen,  based  on  the  type 
and  length  of  participation  in  the  fishery 
or  on  the  quantity  of  landings.  The 
Council  may  also  decide  not  to  limit  ■ 
entry  into  these  fisheries  after  a 
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consideration  of  all  reasonable 
altemativesj  for  their  management. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  September  3, 1996. 

N.  Fostn-.     I 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

(FR  Doc.  96-^2953  Filed  9-6-96;  8:45  am] 

BNJJNQ  COOe  ^10-22-F 


^96 


47475 


Notices 


Federal  Register 

Vol.  61,  No.  175 

Monday,  September  9,  1996 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
njlings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Secretary  of  Agriculture's  Special 
Cotton  Import  Quota  Announcement 
Numt)er  1 

agency:  Office  of  the  Secretary,  USDA. 
action:  Notice. 

SUMMARY:  A  specif  import  quota  for 
upland  cotton  equal  to  43,370,449 
kilograms  (95,615,552  pounds)  is 
established  in  accordance  with  section 
136(b)  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
(the  1996  Act)  under  Presidential 
Proclamation  6301  of  June  7, 1991.  The 
quota  is  referenced  as  the  Secretary  of 
Agriculture's  Special  Cotton  Import 
Quota  Announcement  Number  1, 
effective  July  22, 1996,  and  is  set  forth 
in  subheading  9903.52.01,  subchapter 
m,  chapter  99  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS). 
DATES:  The  quota  is  effective  as  of  July 
22,  1996,  and  applies  to  upland  cotton 
purchased  not  later  than  October  19, 

1996  (90  days  from  the  date  the  quota 
was  established),  and  entered  into  the 
United  States  not  later  than  January  17, 

1997  (180  days  firom  the  date  the  quota 
was  established). 

FOR  FURTHER  INFORMATION  CONTACT: 
Janise  Zygmont,  Farm  Service  Agency, 
United  States  Department  of 
Agriculture, "Stop  0515,  P.O.  Box  2415, 
Washington,  DC  20013-2415  or  call 
(202) 720-8841. 

SUPPLEMENTARY  INFORMATION:  The  1996 
Act  requires  that  a  special  Import  quota 
for  upland  cotton  be  determined  and 
announced  immediately  if,  for  any 
consecutive  10-week  period,  the  Friday 
through  Thursday  average  price 
quotation  for  the  lowest-priced  U.S. 
growth,  as  quoted  for  Middling  1%2 
inch  cotton,  C.I.F.  northern  Europe  (U.S. 
Northern  Europe  price),  adjusted  for  the 
value  of  any  cotton  user  marketing 
certificates  issued,  exceeds  the  Northern 
Euroi}e  price  by  more  than  1.25  cents 
per  pound.  This  condition  was  met 


during  the  consecutive  10- week  period 
that  ended  June  6, 1996.  Therefore,  a 
quota  referenced  as  the  Secretary  of 
Agriculture's  Special  Cotton  Import 
Quota  Announcement  Number  1, 
effective  July  22, 1996,  is  hereby 
established. 

Because  there  are  only  20 
subheadings  available  for  designating 
upland  cotton  special  import  quotas  in 
subchapter  III  of  chapter  99  of  the  HTS, 
only  20  such  quotas  can  be  In  effect  at 
one  time.  Each  subheading  corresponds 
to  a  Secretary  of  Agriculture's  Special 
Cotton  Import  Quota  Announcement 
specifying  that  a  particular  amoimt  of 
upland  cotton  may  be  Imported  during 
a  particular  180-day  period.  The  special 
import  quota  described  in  this  notice 
caimot  take  effect  until  HTS  subheading 
9903.52.01  becomes  available  upon  the 
expiration  of  the  Secretary  of 
Agriculture's  Special  Cotton  Import 
Quota  Announcement  Number  1 , 
effective  January  24, 1996,  through  July 
21, 1996.  Therefore,  the  special  import 
quota  described  in  this  notice  opens  on 
July  22,  1996,  the  day  after  the  previous 
special  Import  quota  1  ends. 

The  quota  amount,  43,370,449 
kilograms  (95,615,552  pounds),  is  equal 
to  1  week's  consumption  of  upland 
cotton  by  domestic  mills  at  the 
seasonally-adjusted  average  rate  of  the 
most  recent  3  months  for  which  data  are 
available — February  1996  through  April 
1996.  The  special  import  quota 
identifies  a  quantity  of  imports  that  is 
not  subject  to  the  over-quota  tariff  rate 
of  a  tariff-rate  quota.  The  quota  is  not 
divided  by  staple  length  or  by  country 
of  origin.  The  quota  does  not  affect 
existing  tariff  rates  or  phytosanitary 
regulations.  The  quota  does  not  apply  to 
Extra  Long  Staple  cotton. 

Authority:  Sec.  136,  P.L.  104-127  and  U.S. 
Note  6(a),  Subchapter  III,  Chapter  99  of  the 
HTS. 

Signed  at  Washington,  O.C,  on  Agusut  23, 
1996. 

Dan  Glickman, 
Secretary. 
[PR  Doc.  96-22885  Filed  9-06-96;  8:45  am] 

BILUNO  CODE  3410-OS-P 


Secretary  of  Agriculture's  Special 
Cotton  Import  Quota  Announcement 
Number  2 

agency:  Office  of  the  Secretary,  USDA. 
ACTION:  Notice. 


SUMMARY:  A  special  import  quota  for 
upland  cotton  equal  to  43,370,449 
kilograms  (95,615,552  pounds)  is 
established  in  accordance  with  section 
136(b)  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
(the  1996  Act)  under  Presidential 
Proclamation  6301  of  Jime  7, 1991.  The 
quota  is  refer|nced  as  the  Secretary  of 
Agriculture's  Special  Cotton  Import 
Quota  Announcement  Number  2, 
effective  July  29, 1996,  and  is  set  forth 
in  subheading  9903.52.02,  subchapter 
ni,  chapter  99  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS). 
DATES!  The  quota  is  effective  as  of  July 
29, 1996,  and  applies  to  upland  cotton 
purchased  not  later  than  October  26, 

1996  (90  days  from  the  date  the  quota 
was  established),  and  entered  into  the 
United  States  not  later  than  January  24, 

1997  (180  days  from  the  date  the  quota 
was  established). 

FOR  FURTHER  INFORMATION  CONTACT: 
Janise  Zygmont,  Farm  Service  Agency,  . 
United  States  Department  of 
Agricuhure,  Stop  0515.  P.O.  Box  2415, 
Washington,  DC  20013-2415  or  call 
(202) 720-«841. 

SUPPLEMENTARY  INFORMATION:  The  1996 
Act  requires  that  a  special  import  quota 
for  upland  cotton  be  determined  and 
announced  immediately  if,  for  any 
consecutive  10-week  period,  the  Friday 
through  Thursday  average  price 
quotation  for  the  lowest-priced  U.S. 
growth,  as  quoted  for  Middling  1 V32 
inch  cotton,  C.I.F.  northern  Europe  (U.S. 
Northern  Europe  price),  adjusted  for  the 
value  of  any  cotton  user  marketing 
certificates  issued,  exceeds  the  Northern 
Europe  price  by  more  than  1.25  cents 
per  pound.  This  condition  was  met 
during  the  consecutive  10-week  period 
that  ended  June  13, 1996.  Therefore,  a 
quota  referenced  as  the  Secretary  of 
Agriculture's  Special  Cotton  Import 
Quota  Announcement  Number  2, 
effective  July^  29, 1996,  is  hereby 
established.  - 

Because  there  are  only  20 
subheadings  available  for  designating 
upland  cotton  special  import  quotas  in 
subchapter  III  of  chapter  99  of  the  HTS, 
only  20  such  quotas  can  be  in  effect  at 
one  time.  Each  subheading  corresponds 
to  a  Secretary  of  Agriculture's  Special 
Cotton  Import  Quota  Announcement 
specifying  that  a  particular  amount  of 
upland  cotton  may  be  imported  during 
a  particular  180-day  period.  The  special 
import  quota  described  in  this  notice 
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cannot  talie  effect  until  HTS  subheading 
9903.52.02  becomes  available  upon  the 
expiration  of  the  Secretary  of 
Agricultufe's  Special  Cotton  Import 
Quota  Anjiouncement  Number  2, 
effective  J^uary  31,  1996,  through  July 
28,  1996.  t'herefore,  the  special  import 
quota  des^ibed  in  this  notice  opens  on 
July  29, 1^96,  the  day  after  the  previous, 
special  import  quota  2  ends. 

The  quqta  amount.  43.370,449 
kilogramsi(95,615,552  pounds),  is  equal 
to  1  weeic's  consumption  of  upland 
cotton  by  domestic  mills  at  the 
seasonally-adjusted  average  rate  of  the 
most  recent  3  months  for  wnich  data  are 
available— February  1996  through  April 
1996.  The  special  import  quota 
identifies  a  quantity  of  imports  that  is 
not  subject  to  the  over-quota  tariff  rate 
of  a  tariff-wte  quota.  The  quota  is  not 
divided  by  staple  length  or  by  country 
of  origin.  The  quota  does  not  affect 
existing  tariff  rates  or  phytosanitary 
regulations.  The  quota  does  not  apply  to 
Extra  Long  Staple  cotton. 

Authoritii:  Sec.  136,  Pub.  L.  104-127  and 
U.S.  Note  6ia),  Sut>chapter  ID.  Chapter  99  of 
the  HTS.     I 

Signed  ath/Vashington,  DC,  on  August  23, 
1996.  I 

Dan  Glickntan, 
Secretary. 
[FR  Doc.  964-22886  Filed  9-6-96;  8:45  am] 

BNJJNG  COod  3410-4»-P 


Secretary  of  Agriculture's  Special 
Cotton  Import  Quota  Announcement 
Number  3 

AGENCY:  Office  of  the  Secretary,  USDA. 
action;  Ndfdce. 

SUMMARY:  A  special  import  quota  for 
upland  cotton  equal  to  43,370,449 
kilograms  (95,615,552  pounds)  is 
established  in  accordance  with  section 
136(b)  of  tie  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
(the  1996  Act)  under  Presidential 
Proclamatiim  6301  of  June  7, 1991.  The 
quota  is  referenced  as  the  Secretary  of 
Agriculturi's  Special  Cotton  Import 
Quota  Announcement  Number  3, 
effective  August  5,  1996,  and  is  set  forth 
in  subheacling  9903.52.03,  subchapter 
III,  chapter  99  of  the  Harmonized  Tariff 
Schedule  df  the  United  States  (HTS). 
DATES:  Tha  quota  is  effective  as  of 
August  5, 1996,  and  applies  to  upland 
cotton  purchased  not  later  than 
November  2,  1996  (90  days  from  the 
date  the  qu  ota  was  established),  and 
entered  into  the  United  States  not  later 
than  Januay  31, 1997  (180  days  from 
the  date  thu  quota  was  established). 
FOR  FURTHi  R  INFORMATION  CONTACT: 

Janise  Zyginont,  Farm  Service  Agency, 


United  States  Department  of 
Agriculture,  Stop  0515,  P.O.  Box  2415, 
Washington.  DC  20013-2415  or  call 
(202)  720-8841. 

SUPPLEMENTARY  INFORMATION:  The  1996 
Act  requires  that  a  special  import  quota 
for  upland  cotton  be  determined  and 
announced  immediately  if,  for  any 
consecutive  10- week  period,  the  Friday 
through  Thursday  average  price 
quotation  for  the  lowest-priced  U.S. 
growth,  as  quoted  for  Middling  1%2 
inch  cotton,  C.I.F.  northern  Europe  (U.S. 
Northern  Europe  price),  adjusted  for  the 
value  of  any  cotton  user  marketing 
certificates  issued,  exceeds  the  Northern 
Europe  price  by  more  than  1.25  cents 
per  pound.  This  condition  was  met 
during  the  consecutive  10- week  period 
that  ended  June  20, 1996.  Therefore,  a 
quota  referenced  as  the  Secretary  of 
Agriculture's  Special  Cotton  Import 
Quota  Annoimcement  Number  3, 
effective  August  5, 1996,  is  hereby 
established. 

Because  there  are  only  20 
subheadings  available  for  designating 
upland  cotton  special  import  quotas  in 
subchapter  III  of  chapter  99  of  the  HTS, 
only  20  such  quotas  can  be  in  effect  at 
one  time.  Each  subheading  corresponds 
to  a  Secretary  of  Agriculture's  Special 
Cotton  Import  Quota  Announcement 
specifying  that  a  particular  amount  of 
upland  cotton  may  be  imported  diuing 
a  particular  180-day  period.  The  special 
import  quota  described  in  this  notice 
cannot  take  effect  until  HTS  subheading 
9903.52.03  becomes  available  upon  the 
expiration  of  the  Secretary  of 
Agriculture's  Special  Cotton  Import 
Quota  Announcement  Number  3, 
effective  February  7. 1996.  through 
August  4. 1996.  Therefore,  the  special 
import  quota  described  in  this  notice 
opens  on  August  5,  1996,  the  day  after 
the  previous  special  import  quota  3 
ends. 

The  quota  amount,  43,370,449 
kilograms  (95,615,552  pounds),  is  equal 
to  1  week's  consumption  of  upland 
cotton  by  domestic  mills  at  the 
seasonally-adjusted  average  rate  of  the 
most  recent  3  months  for  which  data  are 
available — February  1996  through  April 
1996.  The  special  import  quota 
identifies  a  quantity  of  imports  that  is 
not  subject  to  the  over-quota  tariff  rate 
of  a  tariff-rate  quota.  The  quota  is  not 
divided  by  staple  length  or  by  country 
of  origin.  The  quota  does  not  affect 
existing  tariff  rates  or  phytosanitary 
regulations.  The  quota  does  not  apply  to 
Extra  Long  Staple  cotton. 

Autbority:  Sec.  136,  P.L.  104-127  and  U.S. 
Note  6(a),  Sulx:hapter  III.  Ctiapter  99  of  the 
HTS. 


Signed  at  Washington,  D.C.,  on  August  23. 
1996. 

Dan  Glickman, 
Secretary. 
[FR  Doc.  96-22887  Filed  9-6-96;  8:45  ami 

BILUNQ  COOC  MIO-OS-P 


Secretary  of  Agriculture's  Special 
Cotton  Import  Quota  Announcement 
Number  4 

agency:  Office  of  the  Secretary,  USDA. 
ACTION:  Notice. 

SUMMARY:  A  special  import  quota  for 
upland  cotton  equal  to.43,827,535 
kilograms  (96,623,255  pounds)  is 
established  in  accordance  with  section 
136(b)  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
(the  1996  Act)  under  Presidential 
Proclamation  6301  of  June  7, 1991.  The 
quota  is  referenced  as  the  Secretary  of 
Agriculture's  Special  Cotton  Import 
Quota  Annouincement  Number  4, 
effective  August  12,  1996,  and  is  set 
forth  in  subheading  9903.52.04, 
subchapter  III,  chapter  99  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS). 
DATES:  The  quota  is  effective  as  of 
August  12, 1996,  and  applies  to  upland 
cotton  purchased  not  later  than 
November  9, 1996  (90  days  fitjm  the 
date  the  quota  was  established),  and 
entered  into  the  United  States  not  later 
than  February  7, 1997  (180  days  fi-om 
the  date  the  quota  was  established). 
FOR  FURTHER  INFORMATION  CONTACT: 
Janise  Zygmont,  Farm  Service  Agency, 
United  States  Etepartment  of 
Agriculture,  Stop  0515.  P.O.  Box  2415. 
Washington,  DC  20013-2415  or  call 
(202)  720-8841. 

SUPPLEMENTARY  INFORMATION:  The  1996 
Act  requires  that  a  special  import  quota 
for  upland  cotton  be  determined  and 
announced  immediately  if,  for  any 
consecutive  10-week  period,  the  Friday 
through  Thursday  average  price 
quotation  for  the  lowest-priced  U.S. 
growth,  as  quoted  for  Middling  IV32 
inch  cotton,  C.I.F.  northern  Europe  (U.S. 
Northern  Europe  price),  adjusted  for  the 
value  of  any  cotton  user  marketing 
certificates  issued,  exceeds  the  Northern 
Europe  price  by  more  than  1.25  cents 
per  pound.  This  condition  was  met 
during  the  consecutive  10-week  period 
that  ended  June  27. 1996.  Therefore,  a 
quota  referenced  as  the  Secretary  of 
Agriculture's  Special  Cotton  Import 
Quota  Announcement  Number  4. 
effective  August  12.  1996,  is  hereby 
established. 

Because  there  are  only  20 
subheadings  available  Tor  designating 
upland  cotton  special  import  quotas  in 
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subchapter  III  of  chapter  99  of  the  HTS, 
only  20  such  quotas  can  be  in  effect  at 
one  time.  Each  subheading  corresponds 
to  a  Secretary  of  Agriculture's  Special 
Cotton  Import  Quota  Announcement 
specifying  that  a  particular  amount  of 
upland  cotton  may  be  imported  during 
a  particular  180-day  period.  The  special 
import  quota  described  in  this  notice 
cannot  take  effect  until  HTS  subheading 
9903.52.04  becomes  available  upon  the 
expiration  of  the  Secretary  of 
Agriculture's  Special  Cotton  Import 
Quota  Announcement  Number  4, 
effective  February  14, 1996,  through 
August  11, 1996.  Therefore,  the  special 
injport  quota  described  in  this  notice 
opens  on  August  12, 1996,  the  day  after 
the  previous  special  import  quota  4 
ends. 

The  quota  amount,  43,827,535 
kilograms  (96,623,255  pounds),  is  equal 
to  1  week's  consumption  of  upland 
cotton  by  domestic  mills  at  the 
seasonally-adjusted  average  rate  of  the 
most  recent  3  months  for  which  data  are 
available — March  1996  through  May 
1996.  The  special  import  quota 
identifies  a  quantity  of  imports  that  is 
not  subject  to  the  over-quota  tariff  rate 
of  a  tariff-rate  quota.  The  quota  is  not 
divided  by  staple  length  or  by  country 
of  origin.  The  quota  does  not  affect 
existing  tariff  rates  or  phytosanitary 
regulations.  The  quota  does  not  apply  to 
Extra  Long  Staple  cotton. 

Authority:  Sec.  136,  Pub.L.  104-127  and 
U.S.  Note  6(a),  Subchapter  01.  Chapter  99  of 
the  HTS. 

Signed  at  Washington,  D.C..  on  August  23, 
1996. 

Dan  Glickman, 
SecKtary. 
(FR  Doc.  96-22888  Filed  9-6-96;  8:45  am] 

BILUNG  CODE  341IM>6-P 


Secretary  of  Agriculture's  Special 
Cotton  Import  Quota  Announcement 
Number  5 

agency:  Office  of  the  Secretary,  USDA. 
action:  Notice. 

SUMMARY:  A  special  import  quota  for 
upland  cotton  equal  to  43,827,535 
kilograms  (96,623,255  pounds)  is 
established  in  accordance  with  section 
136(b)  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
(the  1996  Act)  under  Presidential 
Proclamation  6301  of  June  7, 1991.  The 
quota  is  referenced  as  the  Secretary  of 
Agriculture's  Special  Cotton  Import 
Quota  Announcement  Number  5, 
effective  August  19,  1996,  and  is  set 
forth  in  subheading  9903.52.05, 
subchapter  III,  chapter  99  of  the 


Harmonized  Tariff  Schedule  of  the 
United  States  (HTS). 
DATES:  The  quota  is  effective  as  of 
August  19, 1996,  and  applies  to  upland 
cotton  purchased  not  later  than 
November  16, 1996  (90  days  from  the 
date  the  quota  was  established),  and 
entered  into  the  United  States  not  later 
than  February  14,  1997  (180  days  from 
the  date  the  quota  was  established). 
FOR  FURTHER  INFORMATION  CONTACT: 
Janise  Zygmont,  Farm  Service  Agency, 
United  States  Department  of 
Agriculture,  Stop  0515,  P.O.  Box  2415, 
Washington,  DC  20013-2415  or  call 
(202) 720-8841. 

SUPPLEMENTARY  INFORMATION:  The  1996 
Act  requires  that  a  special  import  quota 
for  upland  cotton  be  determined  and 
announced  immediately  if,  for  any 
consecutive  10- week  period,  the  Friday 
through  Thursday  average  price 
quotation  for  the  lowest-priced  U.S. 
growth,  as  quoted  for  Middling  1 V32 
inch  cotton,  C.I.F.  northern  Europe  (U.S. 
Northern  Europe  price),  adjusted  for  the 
value  of  any  cotton  user  marketing 
certificates  issued,  exceeds  the  Northern 
Europe  price  by  more  than  1.25  cents 
per  poimd.  This  condition  was  met 
during  the  consecutive  10-week  period 
that  ended  July  4, 1996.  Therefore,  a 
quota  referenced  as  the  Secretary  of 
Agriculture's  Special  Cotton  Import 
Quota  Announcement  Number  5, 
effective  August  19, 1996,  is  hereby 
established. 

Because  there  are  only  20 
subheadings  available  for  designating 
upland  cotton  special  import  quotas  in 
subchapter  III  of  chapter  99  of  the  HTS, 
only  20  such  quotas  can  be  in  effect  at 
one  time.  Each  subheading  corresponds 
to  a  Secretary  of  Agriculture's  Special 
Cotton  Import  Quota  Announcement 
specifying  that  a  particular  amount  of 
upland  cotton  may  be  imported  during 
a  particular  180-day  period.  The  special 
import  quota  described  in  this  notice 
cannot  take  effect  until  HTS  subheading 
9903.52.05  becomes  available  upon  the 
expiration  of  the  Secretary  of 
Agriculture's  Special  Cotton  Import 
Quota  Announcement  Number  5, 
effective  February  21, 1996,  through 
August  18, 1996.  Therefore,  the  special 
import  quota  described  in  this  notice 
opens  on  August  19,  1996,  the  day  after 
the  previous  special  import  quota  5 
ends. 

The  quota  amount,  43,827,535 
kilograms  (96,623,255  pounds),  is  equal 
to  1  week's  consumption  of  upland 
cotton  by  domestic  mills  at  the 
seasonally-adjusted  average  rate  of  the 
most  recent  3  months  for  which  data  are 
available — March  1996  through  May 
1996.  The  special  import  quota 


identifies  a  quantity  of  imports  that  is 
not  subject  to  the  over-quota  tariff  rate 
of  a  tariff-rate  quota.  The  quota  is  not 
divided  by  staple  length  or  by  country 
of  origin.  The  quota  does  not  affect 
existing  tariff  rates  or  phytosanitary 
regulations.  The  quota  does  not  apply  to 
Extra  Long  Staple  cotton. 

Authority:  Sec.  136,  Pub.L.  104-127  and 
U.S.  Note  6(a),  Subchapter  III,  Chapter  99  of 
the  HTS. 

Signed  at  Washington,  D.C..  on  Augsut  23, 
1996. 

Dan  Glickman, 
Secretary. 
[FR  Doc.  96-22889  Filed  9-6-96;  8:45  am] 

BIUMQCOOC  3410-06-P 


Secretary  of  Agriculture's  Special 
Cotton  Import  Quota  Announcement 
Number  6 

agency:  Office  of  the  Secretary,  USDA. 
action:  Notice. 

SUMMARY:  A  special  import  quota  for 
upland  cotton  equal  to  43,827,535 
kilograms  (96.623,255  pounds)  is 
established  in  accordance  with  section 
136(b)  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
(the  1996  Act)  under  Presidential 
Proclamation  6301  of  June  7, 1991.  The 
quota  is  referenced  as  the  Secretary  of 
Agriculture's  Special  Cotton  Import 
Quota  Announcement  Number  6, 
effective  August  26, 1996,  and  is  set 
forth  in  subheading  9903.52.06, 
subchapter  III,  chapter  99  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS). 
dates:  The  quota  is  effective  as  of 
August  26,  1996,  and  applies  to  upland 
cotton  purchased  not  .later  than 
November  23, 1996  (90  days  from  the 
date  the  quota  was  established),  and 
entered  into  the  United  States  not  later 
than  February  21,  1997  (180  days  from 
the  date  the  quota  was  established). 
FOR  FURTHER  INFORMATION  CONTACT: 
Janise  Zygmont,  Farm  Service  Agency, 
United  States  Department  of 
Agricuhure,  Stop  0515,  P.O.  Box  2415, 
Washington,  DC  20013-2415  or  call 
(202)  720-8841. 

SUPPLEMENTARY  INFORMATION:  The  1996 
Act  requires  that  a  special  import  quota 
for  upland  cotton  be  determined  and 
announced  immediately  if,  for  any 
consecutive  10-week  period,  the  Friday 
through  Thursday  average  price 
quotation  for  the  lowest-priced  U.S. 
growth,  as  quoted  for  Middling  IV32 
inch  cotton,  C.I.F.  northern  Europe  (U.S. 
Northern  Europe  price),  adjusted  for  the 
value  of  any  cotton  user  marketing 
certificates  issued,  exceeds  the  Northern 
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Europe  price  by  more  than  1.25  cents 
per  pouna.  This  condition  was  met 
during  the  consecutive  10-week  period 
that  ended  July  11, 1996.  Therefore,  a 
quota  referenced  as  the  Secretary  of 
AgricultuBe's  Special  Cotton  Import 
Quota  Announcement  Number  6, 
effective  August  26, 1996,  is  hereby 

established- 

Becausa  there  are  only  20 
subheadinjgs  available  for  designating 
upland  cotton  special  import  quotas  in 
subchapter  in  of  chapter  99  of  the  HTS, 
only  20  siuch  quotas  can  be  in  effect  at 
one  time.  Each  subheading  corresponds 
to  a  Secretary  of  Agriculture's  Special 
Cotton  Import  Quota  Announcement 
specifyingjthat  a  particular  amount  of 
upland  cotton  may  be  imported  during 
a  particular  180-day  period.  The  special 
import  quQta  described  in  this  notice 
cannot  take  effect  until  HTS  subheading 
9903. 52.06  becomes  available  upon  the 
expiration  of  the  Secretary  of 
Agriculture's  Special  Cotton  Import 
Quota  Announcement  Number  6, 
effective  February  28,  1996,  through 
August  25,  1996.  Therefore,  the  special 
import  qu(  ita  described  in  this  notice 
opens  on  7  LUgust  26, 1996.  the  day  after 
the  previoi  is  special  import  quota  6 
ends. 

The  quo  a  amount,  43,827,535 
kilograms  96,623,255  pounds),  is  equal 
to  1  week'i  consumption  of  upland 
cotton  by  (  omestic  mills  at  the 
seasonally  adjusted  average  rate  of  the 
most  recen  t  3  months  for  which  data  are 
available—  March  1996  through  May 
1996.  The  special  import  quota 
identifies  i  quantity  of  imports  that  is 
not  subject  to  the  over-quota  tariff  rate 
of  a  tariff-rjte  quota.  The  quota  is  not 
divided  by  staple  length  or  by  country 
of  origin.  The  quota  does  not  affect 
existing  tai  iff  rates  or  phytosanitary 
regulation! .  The  quota  does  not  apply  to 
Extra  Long  Staple  cotton. 

Authority  Sec.  136,  Pub.L.  104-127  and 
U.S.  Note  6(  i).  Subchapter  III.  Chapter  99  of 
the  HTS. 

Signed  at  i/Vashington,  D.C.,  on  August  23. 
1996. 

Dan  Glickin  an. 

Secretary. 

[FR  Doc.  96-22890  Filed  9-6-96;  8:45  am] 


BtLUNG  CODE 


3410-06-P 


Secretary  of  Agriculture's  Special 
Cotton  lm*ort  Quota  Announcement 
Number  7 

agency:  O  fice  of  the  Secretary,  USDA. 
action:  No  tice. 


SUMMARY:  ,  V  .special  import  quota  for 
upland  cot  on  equal  to  43,827,535 
kilograms  96.623,255  pounds)  is 


established  in  accordance  with  section 
136(b)  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
(the  1996  Act)  imder  Presidential 
Proclamation  6301  of  June  7. 1991.  The 
quota  is  referenced  as  the  Secretary  of 
Agriculture's  Special  Cotton  Import 
Quota  Announcement  Number  7, 
effective  September  2. 1996,  and  is  set 
forth  in  subheading  9903.52.07, 
subchapter  III,  chapter  99  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS). 
DATES:  The  quota  is  effective  as  of 
September  2, 1996,  and  applies  to 
upland  cotton  purchased  not  later  than 
November  30,  1996  (90  days  firom  the 
date  the  quota  was  established),  and 
entered  into  the  United  States  not  later 
than  February  28. 1997  (180  days  from 
the  date  the  quota  was  established). 
FOR  FURTHER  INFORMATION  CONTACT: 
Janise  Zygmont,  Farm  Service  Agency, 
United  States  Department  of 
Agriculture,  Stop  0515.  P.O.  Box  2415, 
Washington,  DC  20013-2415  or  call 
(202)  720-8841. 

SUPPLEMENTARY  INFORMATION:  The  1996 
Act  requires  that  a  special  import  quota 
for  upland  cotton  be  determined  and 
announced  immediately  if,  for  any 
consecutive  10-week  period,  the  Friday 
through  Thursday  average  price 
quotation  for  the  lowest-priced  U.S. 
growth,  as  quoted  for  Middling  1-3/32 
inch  cotton,  C.I.F.  northern  Europe  (U.S. 
Northern  Europe  price),  adjusted  for  the 
value  of  any  cotton  user  marketing 
certificates  issued,  exceeds  the  Northern 
Europe  price  by  more  than  1.25  cents 
per  pound.  This  condition  was  met 
during  the  consecutive  10-week  period 
that  ended  July  18, 1996.  Therefore,  a 
quota  referenced  as  the  Secretary  of 
Agriculture's  Special  Cotton  Import 
Quota  Announcement  Number  7, 
effective  September  2, 1996,  is  hereby 
established. 

Because  there  are  only  20 
subheadings  available  for  designating 
upland  cotton  special  import  quotas  in 
subchapter  III  of  chapter  99  of  the  HTS, 
only  20  such  quotas  can  be  in  effect  at 
one  time.  Each  subheading  corresponds 
to  a  Secretary  of  Agriculture's  Special 
Cotton  Import  Quota  Announcement 
specifying  that  a  particular  amount  of 
upland  cotton  may  be  imported  during 
a  particular  180-day  period.  The  special 
import  quota  described  in  this  notice 
cannot  take  effect  until  HTS  subheading 
9903.52.07  becomes  available  upon  the 
expiration  of  the  Secretary  of 
Agriculture's  Special  Cotton  Import 
Quota  Annoimcement  Number  7, 
effective  March  6, 1996,  through 
September  1, 1996.  Therefore,  the 
special  import  quota  described  in  this 


^otice  opens  on  September  2, 1996,  the 
day  after  the  previous  special  import 
quota  7  ends. 

The  quota  amount,  43,827,535 
kilograms  (96,623,255  pounds),  is  equal 
to  1  week's  consumption  of  upland    , 
cotton  by  domestic  mills  at  the 
seasonally-adjusted  average  rate  of  the 
most  recent  3  months  for  which  data  are 
available — March  1996  through  May 
1996.  The  special  import  quota 
identifies  a  quantity  of  imports  that  is 
not  subject  to  the  over-quota  tariff  rate 
of  a  tariff-rate  quota.  The  quota  is  not 
divided  by  staple  length  or  by  country 
of  origin.  The  quota  does  not  affect 
existing  tariff  rates  or  phytosanitary 
regulations.  The  quota  does  not  apply  to 
Extra  Long  Staple  cotton. 

Authority:  Sec.  136.  Pub.L.  104-127  and 
U.S.  Note  6(a).  Subchapter  UI,  Chapter  99  of 
the  HTS. 

Signed  at  Washington,  D.C.,  on  August  23, 
1996. 

Dan  Glickmant 
Secretary. 

[FR  Doc.  96-22891  Filed  9-6-96;  8:45  ami 
BIUMQ  COOE  3410-06-P 


Secretary  of  Agriculture's  Special 
Cotton  Import  Quota  Announcement 
Number  8 

AGENCY:  Office  of  the  Secretary,  USDA. 
ACTION:  Notice. 

SUMMARY:  A  special  import  quota  for 
upland  cotton  equal  to  44,368,028 
kilograms  (97.814,838  pounds)  is 
established  in  accordance  with  section 
136(b)  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
(the  1996  Act)  under  Presidential 
Proclamation  6301  of  June  7, 1991.  The 
quota  is  referenced  as  the  Secretary  of 
Agriculture's  Special  Cotton  Import 
Quota  Announcement  Number  8. 
effective  September  9, 1996,  and  is  set 
forth  in  subheading  9903.52.08, 
subchapter  III,  chapter  99  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS). 

DATES:  The  quota  is  effective  as  of 
September  9,  1996,  and  applies  to 
upland  cotton  purchased  not  later  than 
December  7, 1996  (90  days  from  the  date 
the  quota  was  established),  and  entered 
into  the  United  States  not  later  than 
March  7, 1997  (180  days  from  the  date 
the  quota  was  established). 

FOR  FURTHER  INFORMATION  CONTACT: 
Janise  Zygmont,  Farm  Service  Agency, 
United  States  Department  of 
Agriculture,  Stop  0515,  P.O.  Box  2415, 
Washington,  DC  20013-2415  or  call 
(202)  720-8841. 
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SUPPLEMENTARY  MFORMATION:  The  1996 
Act  requires  that  a  special  import  quota 
for  upland  cotton  be  determined  and 
annoimced  immediately  if,  for  any 
consecutive  10-week  period,  the  Friday 
through  Thursday  average  price 
quotation  for  the  lowest-priced  U.S. 
growth,  as  quoted  for  Middling  1%2 
inch  cotton,  C.I.F.  northern  Europe  (U.S. 
Northern  Europe  price),  adjusted  for  the 
value  of  any  cotton  user  marketing 
certificates  issued,  exceeds  the  Northern 
Europe  price  by  more  than  1.25  cents 
per  pound.  This  condition  was  met 
during  the  consecutive  10- week  period 
that  ended  July  25, 1996.  Therefore,  a 
quota  referenced  as  the  Secretary  of 
Agriculture's  Special  Cotton  Import 
(^ota  Annoimcement  Niunber  8. 
effective  September  9, 1996,  is  hereby 
established. 

Because  there  are  only  20 
subheadings  available  for  designating 
upland  cotton  special  import  quotas  in 
subchapter  III  of  chapter  99  of  the  HTS, 
only  20  such  quotas  can  be  in  effect  at 
one  time.  Each  subheading  corresponds 
to  a  Secretary  of  Agriculture's  Special 
Cotton  Import  Quota  Announcement 
specifying  that  a  particular  amount  of 
upland  cotton  may  be  imported  during 
a  particular  180-day  period.  The  special 
import  quota  described  in  this  notice 
cannot  take  effect  until  HTS  subheading 
9903.52.08  becomes  available  upon  the 
expiration  of  the  Secretary  of 
Agriculture's  Special  Cotton  Import 
Quota  Annoimcement  Number  8, 
effective  March  13, 1996,  through 
September  8, 1996.  Therefore,  the 
special  import  quota  described  in  this 
notice  opens  on  September  9, 1996,  the 
day  after  the  previous  special  import 
quota  8  ends. 

The  quota  amount,  44,368,028 
kilograms  (97,814,838  poiuids),  is  equal 
to  1  week's  consumption  of  upland 
cotton  by  domestic  mills  at  the 
seasonally-adjusted  average  rate  of  the 
most  recent  3  months  for  which  data  are 
available— April  1996  through  June 
1996.  The  special  import  quota 
identifies  a  quantity  of  imports  that  is 
not  subject  to  the  over-quota  tariff  rate 
of  a  tariff-rate  quota.  The  quota  is  not 
divided  by  staple  length  or  by  coimtry 
of  origin.  The  quota  does  not  affect 
existing  tariff  rates  or  phytosanitary 
regulations.  The  quota  does  not  apply  to 
Extra  Long  Staple  cotton. 

Authority:  Sec.  136,  Pub.  L.  104-127  and 
U.S.  Note  6(a).  Subchapter  III,  Chapter  99  of 
the  HTS. 


Signed  at  Washington.  D.C.  on  August  23. 
1996. 

Dan  Glickman, 
Secretary. 
(PR  Doc.  96-22892  Filed  9-6-96;  8:45  am) 

BILLWQ  COK  3410-06-P 


Rural  Housing  Service 

Farm  Service  Agency 

Notice  of  Request  for  Extension  of  a 
Currently  Approved  Information 
Collection 

agency:  Riual  Housing  Service  and 
Farm  Service  Agency,  USDA. 
ACTION:  Proposed  collection;  comments 
request. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13),  this  notice  announces  the 
Rural  Housing  Service  (RHS)  and  Farm 
Service  Agency's  (FSA)  intention  to 
request  an  extension  for  an  information 
collection  cmrently  approved  for  the 
agencies  accoimt  servicing  policies  for 
programs  formerly  administered  by  the 
United  States  Department  of 
Agriculture,  Farmers  Home 
Administration.  These  regulations  are 
published  under  the  authority  of  the 
Consolidated  Farm  and  Rural 
Development  Act  (CON ACT),  as 
amended. 

dates:  Comments  on  this  notice  must  be 
received  on  or  before  November  8, 1996 
to  be  assured  of  consideration. 
FOR  further  INFORMATION  CONTACT: 
William  D.  Cobb,  Senior  Loan  Officer, 
Loan  Servicing  and  Property 
Management  Division,  Farm  Service 
Agency,  USDA/FSA/LSPMD/  Stop 
0523,  P.O.  Box  2415,  Washington,  DC 
20013-2415;  Telephone  (202)  720-1059. 

SUPPLEMENTARY  INFORMATION: 

Title:  Account  Servicing  PoUcies. 

OMB  Number:  0575-0075. 

Expiration  Date  of  Approval:  March 
31, 1997. 

Type  of  Request:  Extension  of  a 
ciurently  approved  information 
collection. 

Abstract:  The  information  collected 
under  Office  of  Management  and  Budget 
(OMB)  Number  0575-0075,  as  identified 
above,  is  needed  to  enable  RHS  and  FSA 
to  effectively  collect  on  loans  made 
under  programs  formerly  administered 
by  the  Farmers  Home  Administration 
(FmHA).  Under  the  provisions  of  the 
Department  of  Agriculture 
Reorganization  Act  of  1994,  FmHA  loan 
programs  where  transferred  to  either 
Rural  Development,  which  includes 
RHS,  the  Rural  Business-Cooperative 


Service,  and  the  Rural  Utilities  Service; 
or  the  Farm  Service  Agency.  RHS 
provides  supervised  credit  in  the  form 
of  Single  Family  Housing  loans  and 
grants,  Multi-Family  Housing  loans  and 
grants,  and  Community  Facility  loans 
and  grants.  FSA's  Farm  Credit  Program 
provides  supervised  credit  in  the  form 
of  loans  to  family  farmers  and  ranchers 
to  purchase  farm  land  and  finance 
agricultural  production.  This  regulation 
sets  forth  the  poUcies  and  procedures 
regarding  the  application  of  payments 
on  loans  made  under  the  RHS  and  FSA 
mission  areas. 

When  loans  are  paid  in  full,  the 
agencies  Finance  Office  will 
automatically  refund  an  overpayment  of 
$10.00  or  more.  It  is  not  cost  efficient  for 
the  agencies  to  process  refunds  of 
overpayments  of  less  than  $10.00; 
therefore,  these  will  be  credited  to  the 
borrower's  account  unless  a  written 
request  for  a  refund  is  submitted  by  the 
borrower. 

Promissory  notes  evidencing  a  debt 
which  has  been  reduced  to  a  judgment 
are  a  part  of  the  court  record  and 
ordinarily  cannot  be  withdrawn  and 
returned  to  the  debtor,  even  after 
satisfaction  of  the  debt.  Therefore,  no 
effort  will  be  made  to  return  these  notes 
imless  a  written  request  is  received  from 
the  borrower  or  their  legal 
representative. 

Estimate  of  Burden:  Pubic  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  .25  hours  per 
response. 

Respondents:  Individuals  or 
households,  farms,  businesses  or  other 
for-profit,  small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 

10. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  3  hours. 

Copies  of  the  information  collection 
can  be  obtained  from  Barbara  Williams, 
Regulations  and  Paperwork 
Management  Division,  at  (202)  720- 
9734. 

Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  agencies,  including  whether  the 
information  will  have  practical  utiUty; 
(b)  the  accuracy  of  the  Agencies 
estimate  of  the  burden  of  the  proposed 
collection  of  information  including  the 
vahdity  of  the  methodology  and 
assiunption  used;  (c)  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  biu-den  of  the 
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collection  ot  infonnation  on  those  who 
are  to  respond,  including  through  the 
use  of  appr(](>riate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  pf  infonnation  technology. 
Comments  ifiay  be  sent  to  Barbara 
Williams,  R^ulations  and  Paperwork 
Management  Division,  VS.  Department 
of  Agriculture,  Rural  Development,  Stop 
0743,  Washington,  DC  20250-0743.  All 
responses  toi  this  notice  will  be 
summarized  and  included  in  the  request 
for  0MB  approval.  All  comments  will 
also  becomeja  matter  of  public  record. 

Dated:  Augiist  28,  1996. 
Bruce  R.  Web^, 

Acting  Administrator,  Farm  Service  Agency. 
Maureen  Kennedy, 

Administrator,  Rural  Housing  Service. 
(FR  Doc.  96-22884  Filed  9-6-96;  8:45  am] 

BtLUNG  COOe  341O-07-M 


Natural  Resources  Conservation 
Service 

RAcKJnney-Buzzard  Cnek  Watershed, 
OK;  Notice  of  intent  To  Deauthorize 
Federai  Funding 

1 


SUMMARY:  Pt  rsuant  to  the  Watershed 
Protection  ai  id  Flood  Prevention  Act, 
Public  Law  83-566.  and  the  Natural 
Resources  Cdnservation  Service 
GuideUnes  (7  CFR  622),  the  Natural 
Resources  Conservation  Service  gives 
notice  of  the  {intent  to  deauthorize 
Federal  funding  for  the  McKinney- 
Buzzard  Cre«k  Watershed  project 
(McCurtain  (founty,  Oklahoma). 

FOR  FURTHER  INFORMATION  CONTACT: 
Ronnie  L.  CUrk,  State  Conservationist, 
Natural  Resoiirces  Conservation  Service, 
100  USDA,  Suite  203,  Stillwater, 
Oklahoma  74o74-2655.  Telephone: 
(405)  742-12B4. 

McKinney  Buzzard  Creek  Watershed, 
Oklahoma 

Notice  of  Intint  To  Deauthorize  Federal 
Funding 

SUPPLEMENTARY  INFORMATION:  A 
determination  had  been  made  by  Ronnie 
L.  Clark  that  the  proposed  works  of 
improvement  for  the  McKinney-Buzzard 


Creek  project 


sponsoring  hical  organizations  have 


concurred  in 


will  not  be  installed.  The 


this  determination  and 


agree  that  Fe  ieral  funding  should  be 
deauthorizec  for  the  project. 
Information  legarding  this 
determinatio  i  may  he  obtained  from 
Ronnie  L.  Clnrk,  State  Conservationist, 
at  the  above  <  iddress  and  telephone 
number. 


No  administrative  action  on 
implementation  of  the  proposed 
deauthorizatlon  will  be  taken  until  60 
days  after  the  date  of  this  publication  in 
the  Federal  Register. 

Dated:  August  26. 1996. 
Ronnie  L.  Clark, 
State  Conservationist 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10.904,  Watershed  i*rotection 
and  Flood  Prevention.  Office  of  Management 
and  Budget  Circular  A-95  regarding  State 
and  local  clearinghouse  review  of  Federal 
and  federally  assisted  programs  and  projects 
is  applicable] 
[FR  Doc.  96-22858  Filed  9-6-96;  8:45  ami 

BNJJNQ  COOE  3410-16-M 


Starkweather  Watershed,  ND;  Notice  of 
Deauthorizatlon  of  Federal  Funding 

summary:  Pursuant  to  the  Watershed 
Protection  Act,  Public  Law  83-566,  and 
the  Natural  Resources  Conservation 
Service  Guidelines  (7  CFR  622),  the 
Natural  Resources  Conservation  Service 
gives  notice  of  the  deauthorizatlon  of 
Federal  funding  for  the  Starkweather 
Watershed  prdject,  Cavalier  and  Ramsey 
Counties,  North  Dakota,  effective  on 
August  30.  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Hoag,  Jr.,  State  Conservationist, 
Natural  Resources  Conservation  Service, 
220  E.  Rosser  Avenue.  P.O.  Box  1458, 
Bismarck,  North  Dakota,  58502-1458. 
Telephone  number:  701-250-4441. 

Dated:  August  30, 1996. 
Ronald  D.  Sando, 

Acting  State  Conservationist. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10.904.  Watershed  Protection 
and  Flood  Prevention.  Office  of  Management 
and  Budget  Circular  No.  A-95  regarding  State 
and  local  clearinghouse  review  of  Federal 
and  federally  assisted  programs  and  projects 
is  applicable) 

(FR  Doc.  96-22857  Filed  9-6-96;  8:45  ami 

BILUNO  COOE  3410-16-M 


ASSASSINATION  RECORDS  REVIEW 
BOARD 

Sunshine  Act  Meeting 

TIME  AND  date:  10:00  a.m..  September 

17,  1996. 

Pl^CE:  Board  of  Education,  District 

Board  Room  H-160,  450  North  Grand. 

Los  Angeles.  CA  90051. 

STATUS:  Public  Hearing. 

MATTERS  TO  BE  CONSIDERED:  Testimony 

on  Assassination  Records. 

A  list  of  witnesses  will  be  available 
from  the  Review  Board  by  September 
12, 1996.  Due  to  time  constraints,  the 


Board  will  not  be  able  to  accept 

imscheduled  testimony.  The  record  of 

this  hearing  will  be  kept  open  until 

October  11, 1996,  for  those  who  wish  to 

submit  written  comments. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Thomas  Samoluk.  Associate  Director  for 

Communications,  600  E  Street,  NW, 

Second  Floor,  Washington,  DC  20530. 

Telephone:  (202)  724-0088;  Fax:  (202) 

724-0457. 

David  G.  Marwell, 

Executive  Director. 

(FR  Doc.  96-23089  Filed  9-5-96;  2:48  pml 

BH.LINQ  COOE  6118-01-P 


DEPARTMENT  OF  COMMERCE 

Submission  For  0MB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Bureau  of  the  Census. 

Titie:  1996  Community  Census  - 
Integrated  Coverage  Measurement  (ICM) 
Activities  (CAP!  Person  Interview,  CAPI 
Person  QA  Interview,  Outmover 
Tracing,  and  Ehial  System  Estimation 
Follow  up). 

Form  Numberfs):  CAPI  Person 
Interview,  CAPI  Person  QA  Interview, 
DT-1301,  DT-1301A,  DT-1340,  DT- 
1309(L),  DT-31. 

Agency  Approval  Number:  None. 

Type  of  Request:  New  collection. 

Burden:  4,903  hours. 

Number  of  Respondents:  12,000 
housing  units  and  120  persons. 

Avg  Hours  Per  Response:  18  and  V2 
minutes. 

Needs  and  Uses:  The  Census  Bureau 
requests  OMB  approval  of  the  activities 
and  instruments  associated  with 
conducting  the  interviewing  and  follow 
up  phases  of  ICM  research  in  the  1996 
Community  Census.  Prompted  by  the 
need  to  improve  statistical  methodology 
for  estimating  population  coverage 
during  the  decennial  census,  the  Bureau 
of  the  Census  developed  the  ICM 
approach.  In  ICM,  census  blocks  are 
separately  enumerated  to  obtain  an 
independent  roster.  The  independent 
roster  is  then  compared  to  the  census 
results  to  measure  coverage  of  housing 
units  and  of  persons  in  missed  housing 
units  and  coverage  of  persons  in 
housing  units  included  in  the  census. 
The  ICM  approach  was  first  tested  in  the 

1995  Census  Test.  ICM  Research  in  the 

1996  Community  Census  will  expand 
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upon  resvilts  from  that  earlier  test.  The 
activities  and  forms  for  the  initial  stages 
of  ICM  research  during  the  1996 
Community  Census  (independent  listing 
and  reconciliation  follow  up)  were 
approved  previously  by  0MB. 

Affected  Public:  Individuals  or 
households. 

Frequency:  One-time. 

Respondent's  Obligation:  Mandatory. 

Legal  Authority:  Title  13  USC, 
Sections  141,  193,  and  221. 

0MB  Desk  Officer:  Jerry  Coffey.  (202) 
395-7314. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
Acting  DOC  Forms  Clearance  Officer, 
(202)  482-3272.  Department  of 
Commerce,  Room  5312, 14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Jerry  Coffey,  OMB  Etesk 
Officer,  Room  10201,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  August  30, 1996. 
Linda  Engelmeier, 

Acting  Departmental  Forms  Clearance 
Officer,  Office  of  Management  and 
Organization. 

(FR  Doc.  96-22893  Filed  9-6-96;  8:45  am) 
BtLUNQ  CODE  3S10-07-F 


Economics  and  Statistics 
Administration 

Performance  Review  Board 
Memisership 

Below  is  a  listing  of  individuals  who 
are  eligible  to  serve  on  the  Performance 
Review  Board  in  accordance  with  the 
Economics  and  Statistics 
Administration  Senior  Executive 
Service  (SES)  Performance  Appraisal 
System: 

Lewis  S.  Alexander 
Frederick  T.  Alt 
Betty  L.  Barker 
O.  Bryant  Benton 
Cynthia  Z.F.  Clark 
Gerald  F.  Donahoe 
Nancy  M.  Gordon 
Arnold  A.  Jackson 
Frederick  T.  Knickerbocker 
Hugh  W.  Knox 
John  S.  Landefeld 
Paul  A.  London 
Robert  W.  Marx 
Gerald  A.  Pollack 
Nancy  A.  Potok 
Marvin  D.  Raines 
Martha  Famsworth  Riche 
Paida  J.  Schneider 


Katherine  K.  Wallman 
James  K.  White 
James  K.  White, 

Executive  Director,  Performance  Review 
Board. 

(FR  Doc.  96-23083  Filed  9-6-96;  8:45  am] 

BILLMQ  CODE  3S10-BS-M 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Proposed  Information  Collection 
Activity 

AGENCY:  Corporation  for  National  and 

Community  Service. 

ACTION:  Notice  of  60-day  review  and 

comment  on  the  proposed  AmeriCorps 

Member  Application  and  AmeriCorps 

Referral  Card  Information  Collection 

Activity. 

SUMMARY:  The  Office  of  Recruitment 
annoimces  a  60-day  review  and 
comment  period  during  which  the 
public  is  encouraged  to  submit 
comments  on  suggested  revisions  to  the 
AmeriCorps  Member  AppUcation  and 
AmeriCorps  Referral  Card. 
DATES:  The  Corporation  For  National 
and  Community  Service,  Recruitment 
Unit  will  consider  written  comments  on 
the  AmeriCorps  Member  Application 
and  AmeriCorps  Referral  Card  received 
on  or  before  November  8, 1996. 
ADDRESSES:  Send  comments  to  Margaret 
McLaughlin,  Corporation  for  National 
and  Community  Service,  1201  New 
York  Avenue,  Washington,  DC  20525. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  McLaughlin,  (202)  606-5000, 
ext.  269. 

SUPPLEMENTARY  INFORMATION:  This 
notice  proposes  collection  of 
information  and  soUcit  conunents  to: 

1.  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utiUty; 

2.  Evaluate  tne  accuracy  of  the 
agency's  estimate  of  the  burden  of 
proposed  collection  of  information, 
including  vahdity  of  the  methodology 
and  assimiption  used: 

3.  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

4.  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mecbemical  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.  permitting  electronic  submission  of 
responses. 


Dated:  August  27,  1996. 
Mvgarat  McLaughlin, 

Acting  Director  of  Recruitment,  Office  of 
AirieriCorps  Recruitment. 
(FR  Doc.  96-22862  Filed  9  6  96;  8:45  am] 
BiujMo  cooe  ao6o  »u 


Revision  of  the  National  Senior  ServIc* 
Corps'  Project  Grant  Application 

AGENCY:  Corporation  for  National  and 
Commimity  Service. 
ACTION:  Notice  of  30-day  OMB  review  of 
Project  Grant  AppUcation. 

SUMMARY:  On  July  1.  the  National  Senior 
Service  Corps  (NSSC)  announced  a  60- 
day  review  and  comment  period,  ending 
August  30. 1996,  during  which  project 
sponsors  and  the  public  were 
encouraged  to  submit  comments 
suggesting  revisions  to  the  NSSC  Project 
Grant  Application  (424-NSSC).  The 
Project  Grant  AppUcation  is  submitted 
by  prospective  grantees  to  apply  for  or 
renew  sponsorship  of  projects  under  the 
Retired  and  Senior  Volunteer  Program 
(RSVP),  Foster  Grandparent  Program 
(FGP),  and  Senior  Companion  Program 
(SCP),  collectively  known  as  the 
National  Senior  Service  Corps. 
Completion  of  the  appUcation  is 
required  to  obtain  or  retain  sponsorship. 

m  the  July  1  announcement, 
comments  were  invited  on  (1)  Whether 
the  existing  Grant  AppUcation  collects 
appropriate  information  to  allow  agency 
decision-makers  to  fully  assess 
applicant  capabilities  and  plans  for 
quaUty  sponsorship;  (2)  ways  to 
enhance  the  utility  and  clarity  of  the 
Project  Grant  AppUcation;  (3)  accuracy 
of  agency  estimates  of  reporting  burden; 
and  (4)  ways  to  further  reduce  burden 
on  respondents. 

NSSC  is  requesting  extension  of  the 
authorization  to  use  the  Project  Grant 
AppUcation  in  its  current  form  with 
grants  funded  in  1997.  However, 
revising  and  phasing  in  of  a  new  form 
in  conjunction  with  planned 
implementation  of  the  impact 
programming  initiative  is  anticipated  for 
grants  funded  in  1998  and  beyond. 
DATES:  The  National  Senior  Service 
Corps  and  the  Office  of  Management 
and  Budget  will  consider  written 
comments  on  the  Project  Grant 
AppUcation  and  recordkeeping 
requirements  which  are  received  on  or 
before  October  9, 1996. 

Addresses  to  send  comments  to  both: 
Janice  Forney  Fisher.  NSSC,  Rm.  9403A, 
Corp.  for  National  Service,  1201  New 
York  Avenue,  NW.,  Washington,  DC 
20525. 
Deborah  Bonds,  Office  of  Info.  & 
Regulatory  Affairs,  Office  of 
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Managemdnt  and  Budget,  Attn:  Desk 

Officer  fonCNS,  Washington,  DC 

20503.      1 

Estimatecf  Annual  Reporting  or 
Disclosure  Burden:  19.398  hours  (1,220 
annual  respondents  at  an  average  15.9 
hours  burden  per  respondent). 
F0«  FURTHER  INFORMATION  COflTACT: 
fanice  Fomejy  Fisher  (202)  606-5000 
ext.  275.       j 

*  This  docu|nent  will  be  made  available  in 
alternate  fom^t  upon  request.  TDD  (202) 
606-5000  ext,  164. 

Regulatory  Authority:  National  Service 
Trust  Act  of  1^93. 

Dated:  September  4. 1996. 
Thomas  E. 

Deputy  Directpr.  National  Senior  Service 
Corps. 

(PR  Doc.  96-^2955  Filed  9-6-96;  8:45  am] 
BlUJNGCOOCi 


information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  Room  10236,  New  Executive 
Office  Building,  Washington,  DC  20503. 

DOD  Cleamnce  Officer:  Mr.  William 
Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce,  WHS/DIOR,  1215 
Jefferson  Davis  Highway,  Suite  1204, 
ArUngton,  VA  22202-1302. 

Dated:  August  30. 1996. 
Patrir      L.  Toppings, 

A'i'jT     -je  OSD  Federal  Reffster  Liaison 
Ofji^ur.  Department  of  Defense. 
[FR  Doc.  96-22859  Filed  9-6-96;  8:45  am) 
aaiMQCOoE  »aooo<-M 


-^2955  Fil 

!aM0-28-M 


DEPARTMBIT  OF  DEFEhfSE 

Office  of  the  Secretary 

Public  Information  Collection 
Requirement  Submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
Review 

action:  Notice^ 

The  Department  of  Defense  has 
submitted  ti  OMB  for  clearance,  the 
following  pfoposal  for  collection  of 
information,  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35) 

Title,  Api  licable  Form,  and  OMB 
Control  Nui  nben  Oceanic  Sounding 
Report;  DM:  >  Form  8053-1;  OMB 
Number  07(  4-0208. 

Type  of  Request:  Reinstatement, 
without  change. 

Number  6f  Respondents:  30. 

Response^  Per  Respondent:  1. 

Annual  Hesponses:  30. 

Average  Burden  Per  Response:  3 
hours. 

Annual  E  urden  Hours:  90. 

Needs  and  Uses:  Respondents  to  this 
informatior  collection  are  mariners  and 
navigators  <if  merchant  ships  and 
vessels.  Th(  i  information  collected 
hereby,  is  u  sed  to  improve  maritime 
safety.  The  navigational  data  provided 
updates  the  Department  of  Defense 
Bathymetrii;  Data  Base,  and  is  used  in 
the  constru  :tion  and  correction  of  safe 
nautical  ch  irts. 

Affected  Public:  Business  or  other  for- 
profit. 

Frequent  y:  On  occasion. 

Respondent's  Obligation:  Voluntary. 

OMB  De^  Officer.  Mr.  Edward  C. 
Springer. 

Written  c  omments  and 
recommeni  ations  on  the  proposed 


Public  Information  Collection 
Requirement  Submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
Review 

action:  Notice. 


Management  and  Budget,  Desk  Officer 
for  DoD,  Room  10236,  New  Executive 
Office  Building,  Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  William 
Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce.  WHS/DIOR,  1215 
Jefferson  Davis  Highway,  Suite  1204, 
Arlington.  VA  22202-4302. 

Dated:  August  30, 1996. 
Patricia  L.  Toppings. 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

(FR  Doc.  96-22860  Filed  9-6-96;  8:45  am) 

BILUNOCOOE  SOO(MH-M 


Public  Information  Collection 
Requirement  Submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
Review 


The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C.   . 
Chapter  35). 

Title,  Applicable  Form,  and  OMB 
Control  Number:  DMA  Port  taformation 
Report;  DMA  Form  8330-1;  OMB 
Number  0704-0210. 

Type  of  Request:  Reinstatement, 
without  change. 

Number  of  Respondents:  100. 

Responses  Per  Respondent:  2. 

Annual  Responses:  200. 

Average  Burden  Per  Response:  30 
minutes. 

Annual  Burden  Hours:  100. 

Needs  and  Uses:  Respondents  to  this 
information  collection  are  mariners  and 
navigators  of  merchant  ships  and 
vessels  while  the  vessel  is  actually  in 
the  port.  The  information  collected 
hereby,  serves  to  prevent  potential 
Maritime  disasters,  particularly  in  port 
areas.  It  is  used  by  personnel  of  the 
Navigation  hiformation  and  Services 
Department  to  update  existing  date  and 
to  provide  better  quality  and  more 
current  charts,  publications,  and 
services  pertaining  to  ports  and  port 
safety. 

Affected  Public:  Business  or  other  for- 
profit. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Mr.  Edward  C. 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 


ACTION:  Notice. 


The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title,  Applicable  Form,  and  OMB 
Control  Number:  Notice  to  Mariners 
hiformation  and  Suggestion  Sheet;  DMA 
8260-3;  OMB  Nimiber  0704-0211. 

Type  of  Request:  Reinstatement, 
without  change. 

Number  of  Respondents:  520. 

Responses  Per  Respondent:  1. 

Annual  Responses:  520. 

Average  Burden  Per  Response:  15 
minutes. 

Annual  Burden  Hours:  130. 

Needs  and  Uses:  Respondents  to  this 
information  collection  are  mariners  and 
navigators  of  merchant  ships  and 
vessels.  The  information  collected 
hereby,  is  used  to  improve  maritime 
safety.  The  identification  or 
inconsistencies,  discrepancies,  and 
inadequacies  of  present  nautical 
products  enables  personnel  of  the 
Navigation  Information  and  Services 
Department  in  constructing  and 
correcting  safe  navigational  charts, 
publications,  and  services. 

Affected  Public:  Business  or  other  for- 
profit. 

Frequency:  On  occasion. 

Responent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Mr.  Edward  C. 
Springer. 

Written  comments  and 
recommeridations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  Room  10236,  New  Executive 
Office  Building,  Washington,  DC  20503. 
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Dod  Clearance  Officer:  Mr.  William 
Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce,  WHS/DIOR,  1215 
Jefferson  Davis  Highway,  Suite  1204, 
Arlington.  VA  22202-4302. 

Dated:  August  30, 1996. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  96-22S61  Filed  9-6-96;  8:45  ami 
BILUNG  CODE  SOMMM-M 


Public  Information  Collection 
Requirement  Submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
Review 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title,  Applicable  Form,  and  OMB 
Control  Number:  Professional 
Qualification,  Medical  and  Peer 
Reviewers;  CHAMPUS  Form  780;  OMB 
Number  0720-0005. 

Type  of  Request:  Reinstatement, 
without  change. 
Number  of  Respondents:  20. 
Responses  Per  Respondent:  1. 
Annual  Responses:  20. 
Average  Burden  Per  Response:  30 
minutes. 
Annual  Burden  Houts:  10. 
Needs  and  Uses:  The  information 
collected  hereby,  is  used  as  evidence  of 
the  qualifications  of  the  medical 
professionals  who  provide  medical  and 
peer  review  in  the  CHAMPUS  appeal 
and  hearing  process.  Respondents  to 
this  information  collection  are  the 
reviewing  medical  professionals,  and 
the  information  provided  is  maintained 
in  the  respective  appeal  or  hearing  case 
file. 

Affected  Public:  Business  of  other  for- 
profit;  Individuals  or  households. 
Frequency:  On  occasion. 
Respondent's  Obligation:  Voluntary. 
OMB  Desk  Officer:  Ms.  Allison  Eydt. 
Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Ms.  Eydt  at  the  Office  of  Management 
and  Budget,  Desk  Officer  to  DoD,  Room 
10235,  New  Executive  Office  Building, 
Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  William 
Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce,  WHS/DIOR,  1215 


Jefferson  Davis  Highway,  Suite  1204, 
Arlington,  VA  22202-4302. 

Dated:  September  3, 1996. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
|FR  Doc.  96-22863  Filed  9-6-96;  8:45  ami 
BU.UNO  CODE  S000-04-M 


Department  of  the  Navy 

Privacy  Act  of  1974;  Amend  Record 
Systems 

agency:  Department  of  the  Navy,  DOD. 
ACTION:  Amend  Record  Systems. 

summary:  The  Department  of  the  Navy 
proposes  to  amend  twenty  systems  of 
records  notice  in  its  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  as  amended. 

DATES:  The  amendments  will  be 
effective  on  October  9, 1996,  unless 
comments  are  received  that  would 
result  in  a  contrary  determination. 
ADDRESSES:  Send  comments  to  the 
Department  of  the  Navy,  PA/FOLA 
Policy  Branch,  Chief  of  Naval 
Operations  (N09B30),  2000  Navy 
Pentagon,  Washington,  DC  20350-2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Doris  Lama  at  (202)  685-6545  or  DSN 
325-6545. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Navy's  record  system 
notices  for  records  systems  subject  to 
the  Privacy  Act  of  1974  (5  U.S.C.  552a), 
as  amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  Department  of  the  Navy  proposes 
to  amend  twenty  systems  of  records 
notice  in  its  inventory  of  record  systems 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  as  amended. 

The  specific  changes  to  the  system  of 
records  are  set  forth  below  followed  by 
the  system  of  records  notice  published 
in  its  entirety,  as  amended.  The 
amendments  are  not  within  the  purview 
of  subsecyon  (r)  of  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  as  amended, 
which  requires  the  submission  of  new 
or  altered  systems  reports. 
Dated:  August  30,  1996. 


Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

NCI 070-3 

SYSTEM  NAME: 

Navy  Personnel  Records  System 
(September  29.  1994,  59  FR  49648). 


CHANGES: 


RETBITION  ANO  DISPOSAL: 

At  end  of  entry  add  'An  exception  is 
made  for  copies  of  officer  fitness 
reports,  enlisted  evaluations,  and  officer 
and  enlisted  counseling  forms  which 
may  be  maintained  by  the  member's 
■-   commanding  officer  or  command  for  a 
period  not  to  exceed  five  years.' 
*        *        •        »        » 

N01070-3 

SYSTEM  name: 
Navy  Personnel  Records  System. 

SYSTEM  LOCATION: 

Active  duty  records  are  located  at  the 
Bureau  of  Naval  Personnel,  2  Navy 
Annex,  Washington,  DC  20370-5001; 
.  Naval  Reserve  Personnel  Center,  New 
Orleans,  LA  70149-7800;  and  local 
activity  to  which  individual  is  assigned. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Navy's 
compilation  of  system  of  record  notices. 

Secondary  systems  are  located  at  the 
Department  of  the  Navy  Activities  in  the 
chain  of  command  between  the  local 
activity  and  the  headquarters  level; 
Federal  Records  Storage  Centers; 
National  Archives.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Navy's  compilation  of  system  of 
record  notices. 

CATEGORIES  OF  INOIVHHiALS  COVERED  BY  THE 

SYSTEM: 

All  Navy  military  personnel:  officers, 
enlisted,  active,  inactive,  reserve,  fleet 
reserve,  retired,  midshipmen,  officer 
candidates,  and  Naval  Reserve  Officer 
Training  Corps  personnel. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Personnel  service  jackets  and  service 
records,  correspondence  and  records  in 
both  automated  and  non-automated 
form  concerning  classification, 
assignment,  distribution,  promotion, 
advancement,  performance,  recruiting, 
retention,  reenlistment,  separation, 
training,  education,  morale,  personal 
affairs,  benefits,  entitlements,  discipline 
and  administration  of  naval  personnel. 

AUTHORn-Y  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301.  Departmental 
Regulations  and  E.O.  9397. 

PURPOSE(S): 

To  assist  officials  and  employees  of 
the  Navy  in  the  management, 
supervision  and  administration  of  Navy 
personnel  (officer  and  enlisted)  and  the 
operations  of  related  personnel  affairs 
and  functions. 
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ROUTINE  USES  Of  RECORDS  MAiffTAMEO  M  THE 
SYSTEM,  IMCtUOING  CATEGORIES  Of  USERS  AND 
THE  PURPOSES  Of  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552^1(3)  as  follows: 

To  officials  and  employees  of  the 
National  Research  Council  in 
Cooperativi  Studies  of  the  National 
History  of  ipisease;  of  Prognosis  and  of 
Epidemiology.  Each  study  in  which  the 
records  of  members  and  former 
members  of  the  naval  service  are  used 
must  be  approved  by  the  Chief  of  Naval 
Personnel. 

To  officials  and  employees  of  the 
Etepartmeni  of  Health  and  Human 
Services,  Dbpartment  of  Veteran  Affairs, 
and  Selectikre  Service  Administration  in 
the  performance  of  their  official  duties 
related  to  eligibility,  notification  and 
assistance  ^n  obtaining  benefits  by 
members  ahd  former  members  of  the 
Navy.         I 

To  officials  and  employees  of  the 
Department  of  Veteran  Affairs  in  the 
perfonnan<|e  of  their  duties  relating  to 
approved  research  projects. 

To  officials  and  employees  of  Navy 
Relief  and  the  American  Red  Cross  in 
the  performance  of  their  duties  relating 
to  the  assistance  of  the  members  and 
their  dependents  and  relatives,  or 
related  to  assistance  previously 
furnished  inch  individuals,  without 
regard  to  whether  the  individual 
assisted  or]his/her  sponsor  continues  to 
be  a  membier  of  the  Navy. 

To  duly  appointed  Family 
Ombudsman  in  the  performance  of  their 
duties  related  to  the  assistance  of  the 
members  and  their  families. 

To  state  and  local  agencies  in  the 
performance  of  their  official  duties 
related  to  terification  of  status  for 
determination  of  eligibility  for  Veterans 
Bonuses  a|id  other  benefits  and 
entitlements. 

To  offici  als  and  employees  of  the 
Office  of  tl  le  Sergeant  at  Arms  of  the 
United  St£  tes  House  of  Representatives 
in  the  peri  Drraance  of  their  official 
duties  rela  ted  to  the  verification  of  the 
active  dut  '  naval  service  of  Members  of 
Congress. 

Imormaiion  as  to  current  military 
addresses  jand  assignments  may  be 
provided  io  military  banking  facilities 
who  provide  banking  services  overseas 
and  who  are  reimbursed  by  the  ' 

Govemmeint  for  certain  che.cking  and 
loan  losses.  For  personnel  separated, 
dischargef  or  retired  from  the  Armed 
Forces  inf  )rmation  as  to  last  known 
residentia  or  home  of  record  address 


may  be  provided  to  the  military  banking 
facility  upon  certification  by  a  banking 
facility  officer  that  the  facility  has  a 
returned  or  dishonored  check  negotiated 
by  the  individual  or  the  individual  has 
defaulted  on  a  loan  and  that  if 
restitution  is  not  made  by  the  individual 
the  United  States  Government  wall  be 
liable  for  the  losses  the  facility  may 
incur. 

To  federal,  state,  local,  and  foreign 
(within  Status  of  Forces  agreements)  law 
enforcement  agencies  or  their 
authorized  representatives  in 
connection  with  litigation,  law 
enforcement,  or  other  matters  under  the 
jurisdiction  of  such  agencies. 

Information  relating  to  professional 
qualifications  of  chaplains  may  be 
provided  to  civilian  certification  boards 
and  committees,  including,  but  not 
limited  to,  state  and  federal  licensing 
authorities  and  ecclesiastical  endorsing 
organizations. 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  system  of  record  notices 
also  apply  to  this  system. 

POLICIES  AND  PRACTICES  fOR  STORINQ, 
RETRIEVIMQ,  ACCESSING,  RETAININQ,  AND 
06POSINQ  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Automated  records  may  be  stored  on 
magnetic  tapes,  disc,  and  drums. 
Manual  records  may  be  stored  in  paper 
file  folders,  microfiche  or  microfilm. 

retrievabiuty: 

Automated  records  may  be  retrieved 
by  name  and  Social  Security  Number. 
Manual  records  may  be  retrieved  by 
name.  Social  Security  Number,  enlisted 
service  number,  or  officer  file  number. 

SAFEGUARDS: 

Computer  facilities  and  terminals  are  . 
located  in  restricted  areas  accessible 
only  to  authorized  persons  that  are 
properly  screened,  cleared  and  trained. 
Manual  records  and  computer  printouts 
are  available  only  to  authorized 
personnel  having  a  need-to-know. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  one  year  past 
retirement,  removal,  or  resignation  of 
the  member  and  then  transferred  to  the 
National  Personnel  Records  Center 
(Military  Personnel  Records),  9700  Page 
Avenue.  St.  Louis,  MO  63132-5101  for 
permanent  retention.  An  exception  is 
made  for  copies  of  officer  fitness 
reports,  enlisted  evaluations,  and  officer 
and  enlisted  counseling  forms  which 
may  be  maintained  by  the  member's 
commanding  officer  or  command  for  a 
period  not  to  exceed  five  years. 


SYSTBi  MANAQER(S)  AND  ADDRESS: 

Chief  of  Naval  Personnel  (Pers  06), 
Bureau  of  NavaFPersonnel,  2  Navy 
Annex,  Washington,  DC  20370-5001; 
Commanding  Officers,  Officers  in 
Charge,  and  Heads  of  Department  of  the 
Navy  activities.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Navy's  compilation  of  system  of 
record  notices. 

NOTFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Chief  of 
Naval  Personnel  (Pers  06),  Bureau  of 
Naval  Personnel,  2  Navy  Annex, 
Washington,  DC  20370-5001,  or  contact 
the  personnel  officer  where  assigned. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Navy's 
compilation  of  system  of  record  notices. 

The  letter  should  contain  full  name. 
Social  Security  Number  (and/or  enlisted 
service  number/officer  file  number), 
rank/rate,  designator,  military  status, 
address,  and  signature  of  the  requester. 

The  individual  may  visit  the  Chief  of 
Naval  Personnel,  Bureau  of  Naval 
Personnel.  2  Navy  Annex,  Washington, 
DC  20370-5001,  for  assistance  with 
records  located  in  that  building;  or  the 
individual  may  visit  the  local  activity  to 
which  attached  for  access  to  locally 
maintained  records.  Proof  of 
identification  will  consist  of  Military 
Identification  Card  for  persons  having 
such  cards,  or  other  picture-bearing 
identification. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  Chief  of  Naval 
Personnel  (Pers  06),  Bureau  of  Naval 
Personnel,  2  Navy  Annex,  Washington, 
DC  20370-5001,  or  contact  the 
personnel  officer  where  assigned. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Navy's 
compilation  of  system  of  records 
notices. 

The  letter  should  contain  full  name, 
Social  Security  Number  (and/or  enlisted 
service  number/officer  file  number), 
rank/rate,  designator,  military  status, 
address,  and  signature  of  the  requester. 

The  individual  may  visit  the  Chief  of 
Naval  Personnel  (Pers  06),  Bureau  of 
Naval  Personnel,  2  Navy  Annex, 
Washington,  DC  20370-5001,  for 
assistance  with  records  located  in  that 
biiilding;  or  the  individual  may  visit  the 
local  activity  to  which  attached  for 
access  to  locally  maintained  records. 
Proof  of  identification  will  consist  of 
Military  Identification  Card  for  persons 
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having  such  cards,  or  other  picture- 
bearing  identification. 

C0NTE8TMQ  RECORD  PROCBXIRES: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  bom  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Ckirrespondence;  educational 
institutions;  federal,  state,  and  local 
court  documents;  civilian  and  mihtary 
investigatory  reports;  general 
correspondence  concerning  the 
individual;  official  records  of 
professional  quafifications;  Navy  ReUef 
and  American  Red  Cross  requests  for 
verification  of  status. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 
N01080-1 
SYSTEM  NAME: 

Enlisted  Master  File  Automated 
System  (February  22,  1993.  58  FR 
10705). 


SYSTEM  LOCATION: 

Delete  entry  and  replace  with  'Bureau 
of  Naval  Personnel,  2  Navy  Annex, 
Washington,  EX:  20370-5001; 

Enlisted  Personnel  Management 
Information  Center,  New  Orleans.  LA 
70159-7800; 

Naval  Reserve  Personnel  Center.  New 
Orleans.  LA  70149-7800.' 


RETENTION  AND  DISPOSAL: 

Delete  entry  and  replace  with 
'Permanent.  Annually  transferred  to  the 
National  Archives  under  Group  24. 
Records  of  the  Bureau  of  Naval 
Personnel.' 


N01080-1 
SYSTEM  NAME: 

EnUsted  Master  File  Automated 
System. 

SYSTEM  LOCATION: 

Bureau  of  Naval  Personnel.  2  Navy 
Annex,  Washington,  DC  20370-5001; 

Enlisted  Personnel  Management 
Information  Center,  New  Orleans,  LA 
70159-7800; 

Naval  Reserve  Personnel  Center.  New 
Orleans.  LA  70149-7800. 

categories  of  individuals  covered  by  the 
system: 

All  Navy  enlisted  personnel:  active 
and  inactive. 


CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

System  contains  information  related 
to  enUsted  assignment,  planning, 
programming,  accoimting,  promotions, 
career  development,  procurement, 
education,  training,  retirement, 
performance,  security,  personal  data, 
qualifications,  programming,  and 
enhsted  reserve  drill  data.  The  system 
also  contains  Activity  Personnel  Diaries, 
personnel  accounting  documents. 
Reserve  Unit  Drill  reports,  and  other 
personnel  transaction  documents 
necessary  to  maintain  file  acciuacy  and 
currency:  and,  all  computer  extracts, 
microform,  and  printed  reports. 

AUTHORTTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations  and  E.O.  9397. 

PURPOSE(S): 

To  assist  in  the  administration, 
management,  and  supervision  of  Navy 
enlisted  personnel  and  the  operation  of 
personnel  affairs  and  functions. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  M  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  system  of  record  notices 
apply  to  this  system. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING.  AND 
DISPOSINQ  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Automated  records  are  stored  on 
magnetic  tapes,  disks,  and  drums. 
Printed  reports  and  other  related 
documents  supporting  the  system  are 
stored  in  authorized  areas  only. 

RETRIEVABILrrY: 

Name  and  Social  Security  Number. 

SAFEGUARDS: 

Within  the  computer  center,  controls 
have  been  established  to  disseminate 
computer  output  over  the  coimter  only 
to  authorized  users.  Specific  procedures 
are  also  in  force  for  the  disposal  of 
computer  output.  Output  material  in  the 
sensitive  category,  i.e.,  inadvertent  or 
unauthorized  disclosure  that  may  result 
in  harm,  embarrassment,  inconvenience 
or  unfairness  to  the  individual,  will  be 
shredded.  Computer  files  are  kept  in  a 
seoire,  continuously  manned  area  and 
are  accessible  only  to  authorized 
computer  operators,  programmers. 


enUsted  management,  placement,  and 
distributing  personnel  who  are  directed 
to  respond  to  valid  official  requests  for 
data.  These  accesses  are  controlled  and 
monitored  by  the  security  system. 

RETENTION  AND  D6P0SAL: 

Permanent.  Annually  transferred  to 
the  National  Archives  imder  Group  24, 
Records  of  the  Bm^au  of  Naval 
Personnel. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief  of  Naval  Personnel,  Navy 
Department.  Washington,  DC  20370- 
5000. 

NOTIFICATION  PROCEDURE: 

Active  duty  enUsted  personnel 
seeking  to  determine  whether  this 
system  of  records  contains  information 
about  themselves  should  address 
written  inquiries  to  the  Chief  of  Naval 
Personnel  (Pers  06),  2  Navy  Annex. 
Washington.  DC  20370-5001. 

Inactive  duty  and  reserve  personnel 
seeking  to  determine  whether  this 
system  of  records  contains  information 
about  themselves  shall  address  written 
inquiries  to  the  Commanding  Officer, 
Naval  Reserve  Personnel  Center  (ATTN: 
Privacy  Act  Coordinator),  New  Orleans, 
LA  70149-7800. 

Written  request  should  contain  full 
name.  Social  Security  Number,  rank, 
status,  and  signature  of  requester. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  Chief  of  Naval 
Personnel  (Pers  06),  2  Navy  Aimex, 
Washington,  DC  20370-5001. 

Inactive  duty  and  reserve  personnel 
seeking  to  determine  whether  this 
system  of  records  contains  information 
about  themselves  shall  address  written 
inquiries  to  the  Commanding  Officer, 
Naval  Reserve  Personnel  Center  (ATTN: 
Privacy  Act  Coordinator),  New  Orleans, 
LA  70149-7800. 

Written  request  should  contain  full 
name.  Social  Security  Number,  rank, 
status,  and  signature  of  requester. 

CONTESTING  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  Part  701;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Official  records,  correspondence,  and 
educational  institutions. 

EXEMPTIONS  CLAMB)  FOR  THE  SYSTEM: 

None. 
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N01531-1 
SYSTEM  name: 

USNA  Apptcants,  Candidates,  and 
Midshipmen  Records  (September  20, 
1993.  58  FR  4p855). 

CHANGES: 


SYSTEM  LOCATIOM: 

Delete  entrj 
Naval  Acader  ly 
Annapolis.  MP 


and  replace  with  'U.S. 

117  Decatur  Road. 
21402-5017. 


CATEGORIES  OF  jlECOflOS  W  THE  SYSTEM! 

Add  new  paragraph  "Midshipmen 
separation  fil^s;  midshipmen  military 
justice  files;  r$idshipmen  JAGMAN 
investigations;  midshipmen  personnel 
claim  files;  an  d  midshipmen  honor 
records.' 


ROUTINE  uses  or  RECORDS  MAWTAINED  M  THE 
SYSTEM,  INCLUOWG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Replace  sedond  paragraph  with 
'Parents  and  legal  guardians  of 
midshipmen  for  the  limited  purpose  of 
counseling  midshipmen  who  encounter 
academic,  performance  and/or 
disciplinary  difficulties,  as  well  as 
health  and  welfare  issues. 

At  the  end  of  the  fourth  paragraph, 
add  the  folloijkring.  'and  for  the  purpose 
of  supporting  its  activities  related  to  the 
mission  of  the  Naval  Academy.' 
*        *        "J      * 

RETENTION  AND  DtSPOSAU 

In  paragraph  three,  line  four,  delete 
'copy;',  and  replace  with  'copy.  A  tape 
is  sent  to  the  National  Archives  two 
years  after  elf  ss  graduates  to  be  stored 
as  a  national  [disaster  recovery  measure.' 


N01531-1 
SYSTEM  NAME 

USNA  Applicants 
Midshipmen 


SYSTEM  LOCATI  )N: 

U.S.  Naval  Academy 
Road,  Annapol 


,  Candidates,  and 
Records. 


117  Decatur 
IS,  MD  21402-5017. 


MDIVDUALS  COVERED  BY  THE 


and  candidates  for 
Naval  Academy 


CATEGORIES  OF 
system: 

Applicant!! 
admission  and 
Midshipmen . 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

Admissioi^s  records  contain  pre- 
candidate  qiiestionnaires  concerning 
educational  wckground,  personal  data, 
physical  dat  i,  extracurricular  activities, 
and  employi  lent;  personal  data; 


personal  statements;  transcripts  from 
previously  attended  academic 
institutions;  admission  tests  results; 
physical  aptitude  exam  results; 
recommendation  letters  from  school 
officials  and  others;  professional 
development  tests;  interest  inventory; 
extraciuricular  activities  reports;  reports 
of  officer  interviews;  records  of  prior 
military  service;  and,  Privacy  Act 
disclosure  forms.  Nomination  and 
appointment  records  include  all  card 
files  of  congressional  offices  and  the 
names  of  persons  whom  each 
congressman  appointed;  files  of 
candidates  nominated  for  the  following 
academic  year;  status  cards,  indexed  by 
nominating  source  of  all  candidates 
appointed,  admitted,  and  graduated,  or 
resigned  prior  to  graduation.  Similar 
files  are  separately  kept  on  foreign 
candidates. 

Performance  jackets  and  academic 
records  include  performance  aptitude 
evaluations,  performance  grades, 
personal  history,  autobiography,  record 
of  emergency  diata.  aptitude  history, 
review  boards  records,  medical  excuse 
from  duty  forms,  conduct  records  and 
grades,  professional  development  tests, 
counseling  and  guidance  development 
tests,  counseling  and  guidance 
interview  sheets  and  data  forms, 
academic  grades,  class  rankings,  letters 
of  commendation,  training  records.  Oath 
of  Office,  Agreement  to  Serve,  Privacy 
Act  disclosure  forms  and  other  such 
records  and  information  relative  to  the 
midshipmen. 

Midsnipmen  separation  files; 
midshipmen  military  justice  files; 
midshipmen  JAGMAN  investigations; 
midshipmen  personnel  claim  files;  and 
midshipmen  honor  records. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  10  U.S.C.  6956,  6957,  6958, 
6962,  and  6963;  44  U.S.C.  3101;  and 
E.O. 9397. 

PURPOSE(S): 

To  establish  an  audit  trail  of  files 
which  contains  information  on 
individuals  as  they  progress  from  the 
application  stage,  through  the 
admissions  process,  to  disenrollment  or 
graduation  from  the  Naval  Academy. 
Applicant's  files  contain  information 
which  is  used  to  evaluate  and  to 
determine  competitive  standing  and 
eligibility  for  appointments  to  the  Naval 
Academy.  Successful  applicants  become 
candidates  whose  files  contain 
information  to  evaluate  further  each 
candidate's  eligibility.  Candidates'  files 
are  also  used  to  identify  candidates 
profiles  for  initiation  of  formal  officer 
accession  programs  in  conjunction  with 


the  Naval  Academy  admission  process. 
Successful  candidates  who  accept 
appointments  become  midshipmen. 
Midshipmen  records  contain  personal, 
academic,  and  professional  background 
information  and  are  used  for  the 
management,  supervision, 
administration,  counseling,  and 
discipline  of  midshipmen. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

Parents  and  legal  guardians  of 
midshipmen  for  the  limited  purpose  of 
counseling  midshipmen  who  encounter 
academic,  performance  and/or 
disciplinary  difficulties,  as  well  as 
health  and  welfare  issues. 

The  United  States  Naval  Institute  for 
the  limited  purpose  of  notifying 
midshipmen  and  their  parents  about 
benefits  and  opportunities  provided  by 
the  United  States  Naval  Institute. 

The  Naval  Academy  Athletic 
Association  for  the  limited  purpose  of 
promoting  and  funding  the  Naval 
Academy  Intercollegiate  Athletic 
Program  and  for  the  purpose  of 
supporting  its  activities  related  to  the 
mission  of  the  Naval  Academy. 

The  United  States  Naval  Academy 
Foundation  for  the  limited  purpose  of 
sponsoring  midshipmen  candidates  who 
were  not  admitted  in  previous  years. 

The  United  States  Naval  Academy 
Alumni  Association  for  the  limited 
purpose  of  supporting  its  activities 
related  to  the  mission  of  the  Naval 
Academy. 

The  Contract  Tailor  Shop  for  the 
limited  purpose  of  scheduling 
appointments  as  required  for  uniform 
fittings. 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

All  hard  copy  records  are  kept  in  file 
folders  in  secure  rooms  or  in  locked 
cabinets. 

On-line  storage  is  maintained  on  the 
Honeywell  DPS8  mainframe  in 
Computer  Services,  with  line 
networking  to  VACs  and  interfacing 
with  microcomputers  and  dial-up  lines. 

Off-line  storage  is  kept  on  disks. 
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Records  on  magnetic  tapes  and  hard 
copy  data  are  kept  in  secured  rooms  or 
in  locked  cabinets  for  operator  access 
and  user  pickup. 

Backup  magnetic  tapes  are  kept  in  a 
vault. 

retmevabiuty: 

Records  are  kept  alphabetically  by 
Company  and  Class.  Records  can  be 
retrieved  from  data  base  by  selection  of 
any  data  element,  i.e.,  name,  address, 
alpha  code,  six  digit  candidate  number, 
or  Social  Security  Number,  etc. 

SAFEQUARDS: 

Visitor  control.  Records  are  kept  in 
locked  cabinets  or  in  secured  rooms. 
Computer  records  are  safeguarded 
through  selective  file  access,  signing  of 
Privacy  Act  forms,  passwords,  RAM 
systems,  program  passwords,  user 
controls,  encoding  and  port  controls. 
Disk  and  tape  storage  is  in  a  secure 
room.  Backup  systems  on  magnetic 
tapes  are  secured  in  fire  proof  vault  in 
Ward  Hall. 

RETENTION  AND  DISPOSAL: 

On-line  computer  records  are 
destroyed  one  year  after  the 
midshipman's  class  graduates  or  the 
midshipman  is  separated. 

Performance  records  are  retained  by 
the  Performance  Officer  for  two  years 
after  the  midshipman's  class  graduates, 
and  then  destroyed.  Backup  systems  on 
magnetic  tapes  and  disks  are  kept  in 
secure  storage  and  destroyed  two  years 
after  the  midshipman's  class  graduates. 
Files  relative  to  midshipmen  separated 
involuntarily,  including  by  qualified 
resignation,  are  retained  for  two  years 
after  the  midshipman's  class  graduates, 
or  three  years  from  the  date  of 
separation,  whichever  date  is  later,  and 
then  destroyed. 

Official  transcripts  and  records  files 
are  kept  indefinitely  by  the  Registrar  on 
microfilm,  computer  files,  magnetic 
tapes,  and  hard  copy.  A  tape  is  sent  to 
the  National  Archives  two  years  after 
class  graduates  to  be  stored  as  a  national 
disaster  recovery  measure.  Admission 
records  of  unsuccessful  candidates  are 
properly  destroyed  after  one  year. 
Counseling  and  Guidance  Research  data 
are  kept  by  the  Professional 
Development  Research  Coordinator 
indefinitely.  Nomination  and 
appointment  files  are  retained  for 
varying  lengths  of  time. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Superintendent,  U.S.  Naval  Academy, 
121  Blake  Road,  Annapolis,  MD  21402- 
5000. 


NOTFICATION  PROCSXJRE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
Superintendent,  U.S.  Naval  Academy, 
121  Blake  Road,  Annapolis,  MD  21402- 
5000. 

Written  requests  should  contain  full 
name,  company,  class,  and  any  personal 
identifier,  such  as  a  Social  Security 
Number. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Superintendent,  U.S. 
Naval  Academy,  121  Blake  Road, 
Annapolis,  MD  21402-5000. 

Written  requests  should  contain  fiill 
name,  company,  class,  and  any  personal 
identifier,  such  as  a  Social  Security 
Number. 

CONTESTING  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Individuals,  midshipman, 
supervisors,  Registrar,  instructors, 
professors,  officers,  midshipman 
personal  history/performance  record, 
midshipman  autobiography.  Record  of 
Emergency  Data  (NAVPERS  601-2), 
Statement  of  Personal  History  (DD  Form 
398),  Aptitude  History  Record  (Form 
1610-105),  Midshipman  Summary 
Sheet,  Certificate  of  Release  or 
Discharge  From  Active  Duty  (DD  Form 
214),  Military  Performance  Board 
Results,  Letters  of  Probation, 
Midshipmen  Performance  Evaluation 
Reports  (Form  54A),  Medical  Reports, 
Clinical  Psychologist  Reports,  Excused 
Squad  Chits  (Form  6320/20),  Conduct 
Card  (Form  1690/91C),  Letters  of 
Commendation,  Counseling  and 
Guidance  Interview  and  Data  Records, 
Letters  of  Congressmen,  parents,  etc., 
and  copies  of  replies  thereto,  transcripts 
from  high  school  or  prior  college. 
Review  Board  Records,  and  Record  of 
Disclosure  (Privacy  Act). 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 
N01710-1 

SYSTEM  NAME: 

Special  Membership  Listing  of  the 
Organizational  Recreation  Association 
(February  22.  1993.  58  FR  10721). 


CHANGES: 


SYSTEM  NAME: 

Delete  entry  and  replace  with 
'Recreation  Association  Membership 
Files.' 


CATEGORIES  OF  MDIVDUALS  COVERED  BY  THE 
SYSTEM: 

Delete  entry  and  replace  with  'Name, 
rank.  Social  Security  Number,  room  and 
telephone  number,  membership  card 
number  and  dates  purchased.' 


STORAGE: 

Delete  entry  and  replace  with  'File 
folders,  card  files,  magnetic  tape, 
personal  computer.' 


SAFEGUARDS: 

Delete  entry  and  replace  with 
'Password  control  system,  file,  and 
element  access  based  on  predefined 
need-to-know.  Physical  access  is 
controlled  by  locked  terminals  and 
rooms,  guards,  personnel  screening  and 
visitor  control.' 

RETENTION  AND  DISPOSAL: 

Delete  entry  and  replace  with 
'Records  are  destroyed  one  year  after 
individual  terminates  membership.' 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with  'Policy 
Official:  Chief  of  Naval  Personnel  (Pers- 
06),  Bureau  of  Naval  Personnel,  2  Navy 
Annex,  Washington,  DC  20370-5001. 

System  Manager:  Commanding  officer 
of  the  activity  in  question.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Navy's  compilation  of 
systems  of  records  notices.' 


RECORD  SOURCE  CATEGORIES: 

Delete  entry  and  replace  with 
'Individual.' 


N01710-1 
SYSTEM  NAME: 

Recreation  Association  Membership 
Files. 

SYSTEM  LOCATION: 

Organizational  elements  of  the 
Department  of  the  Navy.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Navy's  compilation  of 
systems  of  records  notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Name,  rank,  social  security  number, 
room  and  telephone  number, 
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membership  card  number  and  dates 
purchased 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

This  recoijd  lists  the  names,  internal 
codes,  room 'and  telephone  numbers  of 
each  membership  card  and  dates 
purchased. 

AUTHORITY  FOB  MANITENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations  bid  E.O.  9397. 

PURPOSE(S): 

To  indicate  income  from  sale  of 
membership  cards;  to  provide  an  audit 
trial  for  the  auditors;  and  to  confirm 
membershios,  upon  request. 

ROUTINE  USES  OF  RECORDS  MAMTAMED  IN  THE 
SYSTEM,  WCLUDMQ  CATEQORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  additioti  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  pe  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552ajb)(3)  as  follows: 

The  'Blanjcet  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  of  records 
notices  appl  y  to  this  system. 

policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposv4g  of  records  in  the  system: 

storage: 

File  folders,  card  files,  magnetic  tape, 
personal  computer. 


retrievabil 
Name,  Sc 
number,  or 

SAFEGUARDS:! 

Passwon 
element  ai 
need-to-kn( 
controlled 
rooms,  guaj 
visitor  con! 


:ial  Security  Number,  Case 
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control  system,  file,  and 
ss  based  on  predefined 
.  Physical  access  is 
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is  contained  in  this  system  should 
address  written  inquiries  to  the 
Commanding  officer  of  the  activity  in 
question.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Navy's 
compilation  of  systems  of  records 
notices. 

RECORD  ACCESS  PROCEDURES: 

hidividuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the-Commanding  officer  of 
the  activity  in  question.  Official  maiUng 
addresses  are  published  as  an  appendix 
to  the  Navy's  compilation  of  systems  of 
records  notices. 

CONTESTWQ  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appeaUng  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Individual. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTBf: 

None. 
N01770-3 
SYSTEM  NAME: 

Naval  Academy  Cemetery  and 
Columbariiun  Records  (September  20, 
1993.  58  FR  48857). 

CHANGES: 


SYSTEM  LOCATION: 

Delete  entry  and  replace  with, 
'Security  Department  and  Public  Works 
Department,  U.S.  Naval  Academy,  257 
Longshaw  Road,  Annapolis,  MD  21402- 
5036.' 


RETBTTION  Arf)  DtSPOSAL: 

Records  ^re  destroyed  one  year  after 
individual  germinates  membership. 

SYSTEM  MAN^QER(S)  AND  ADDRESS: 

Policy  OEcial:  Chief  of  Naval 
Personnel  (  'ers-06),  Bureau  of  Naval 
Personnel,  I  Navy  Annex,  Washington, 
DC  20370-1  001. 

System  K  anager:  Commanding  officer 
of  the  activ  ty  in  question.  Official 
mailing  ad<  resses  are  published  as  an 
appendix  to  the  Navy's  compilation  of 
f  -ecords  notices. 


systems  of 

NOTF1CAT10N 

Individu 
whether  in 


procedure: 

is  seeking  to  determine 
brmation  about  themselves 


N01770-3 
SYSTEM  NAME: 

Naval  Academy  Cemetery  and 
Columbarium  Records. 

SYSTEM  location: 

Security  Department  and  Public 
Works  Department,  U.S.  Naval 
Academy,  257  Longshaw  Road, 
Annapolis,  MD  21402-5036. 

CATEGORIES  OF  WDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Those  eligible  to  reserve  a  lot  for 
future  burial  in  the  Naval  Academy 
Cemetery.  Deceased  individuals 
interred/inured  in  the  Naval  Academy 
Cemetery /Columbarium. 


CATEQORCS  OF  RECORDS  M  THE  SYSTEM: 

State  Burial  Transit  Peiynit, 
Application  for  Reimbursement  of 
Headstone  or  Marker  Expenses  (VA 
Form  21-8834),  Application  of  Standard 
Government  Headstone  or  Marker  for 
Installation  in  a  Private  or  Local 
Cemetery  (VA  Form  40-1330),  Lot 
Marker  (NDW-USNA-DMC-1 170/08),, 
Columbarium  Niche  Cover  Inscription 
(NDW-USNA-DMC-53  70/42).  U.S. 
Naval  Academy  Internment/Inurement 
Record  (NDW-USNA-DMC-5360/43). 
U.S.  Naval  Acddemy  Cemetery  Record 
(NDW-USNA-DMC-1 170/46),  Naval 
Academy  Foundation  Order  (NDW- 
USNA-DMC-5360/09),  and 
correspondence  to  and  from 
individuals.  Specifically,  information 
contained  on  the  forms  or 
correspondence  may  be:  Full  name, 
home  address,  rank,  service.  Social 
Security  Number,  date  and  place  of 
birth,  date  and  place  of  death,  marital 
status,  name  of  father  and  mother,  name 
of  next  of  kin  and  their  address, 
telephone  number,  date  of  birth  and 
date  of  death  (if  applicable),  date  and 
place  of  burial,  lot  number  and  other 
information  relating  to  burial 
arrangements. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  10  U.S.C.  1481-1488;  44 
U.S.C.  3101;  and  E.O.  9397. 

PURP0SE(S): 

To  maintain  official  records  of 
individuals  holding  grave  site 
reservations  and/or  individuals 
interred/inured  in  the  Naval  Academy 
Cemetery  or  Coliunbariimi.  Records  are 
used  to  respond  to  general  inquiries 
from  individuals  holding  grave  site 
reservations,  to  verify  eligibiHty  of 
spouses  of  an  officer  or  enlisted  person 
of  the  Navy  or  Marine  Corps  who  is 
interred/inured  in  the  Naval  Academy 
Cemetery  or  Columbarium. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDMQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
X)oD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 
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poucies  and  practices  for  8t0rinq, 
retrievinq,  accessmq.  retaimnq,  and 
oisposmq  of  records  in  the  system: 

storage: 

Paper  records  in  file  folders  and 
microfiche. 

RETRtEVANUTY: 

Alphabetically  by  last  name  and 
numerically  by  lot  number. 

SAFEGUARDS: 

Records  are  kept  in  a  building  not 
open  to  general  visiting  and  are 
maintained  in  an  area  accessible  only  to 
authorized  personnel.  Building  is  under 
surveillance  of  security  personnel 
during  non-working  hours.  Microfiche 
records  are  kept  in  the  Naval  Academy 
Archives  which  is  not  open  to  general 
visiting  and  is  locked  during  non- 
working  hours. 

RETEHTION  AND  DISPOSAL: 

Records  are  permanent.  They  are 
retained  after  the  individual  is 
deceased. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Superintendent,  U.S.  Naval  Academy, 
121  Blake  Road,  Annapolis,  MD  21402- 
5000. 

NOTnCATION  procb)ure: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
Superintendent,  U.S.  Naval  Academy, 
121  Blake  Road,  Annapolis,  MD  21402- 
5000.  Requests  should  contain  name 
and  Social  Security  Number  of  the 
individual  concerned. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Superintendent,  U.S. 
Naval  Academy,  121  Blake  Road, 
Annapolis,  MD  21402-5000. 

CONTESTING  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  comes 
from  the  individual  to  whom  it  applies, 
the  next  of  kin,  and  from  the  Register  of 
the  Alumni. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 


N01900-2 
SYSTEM  NAME: 


Navy  Individual  Service  Review 
Board  (ISRB)  Proceedings  Application 
File  (November  10.  1993.  58  FR  59712). 


CHANOES: 

*  * 

STORAGE: 


E)elete  entry  and  replace  with  'Paper 
records  in  file  folders.' 


SAFEGUARDS: 

In  lines  three  and  six,  delete  the  word 
'Command'  and  replace  with  'Bureau'. 

RETBinON  AND  DISPOSAL: 

Delete  entry  and  replace  with 
'Applications  which  are  approved  will 
necessitate  creation  of  a  service  record 
which  is  part  of  the  Navy  Personnel 
Records  System.  Remaining  records  are 
retained  in  the  Bureau  of  Naval 
Personnel  for  two  years  and  then 
destroyed.' 


N01 900-2 
SYSTEM  name: 

Navy  Individual  Service  Review 
Board  (ISRB)  Proceedings  Application 
File. 

SYSTEM  location: 

Bureau  of  Naval  Personnel  (Pers  324), 
2  Navy  Annex,  Washington,  DC  20370- 
3240. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  have  applied  for 
military  status  and  subsequent 
discharge  from  the  United  States  Navy 
because  they  claim  membership  in  a 
group  which  has  been  determined  to 
have  performed  active  military  service 
with  the  United  States  Navy. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Application  for  discharge,  supporting 
documentation,  copies  of 
correspondence  between  the  individual 
and  the  Navy  ISRB  and  other 
correspondence  concerning  the  case. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
Pub.L.  95-202  and  E.O.  9397. 

PURPOSE(S): 

To  consider  the  individual's 
application  for  military  status  and 
discharge. 

ROUTINE  USES  OF  RECORDS  MAI^f^AINED  IN  THE 
SYSTEM,  INCLUDMG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 


552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
E)oD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVINQ,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders. 

retrievability: 
Name  and  Social  Security  Number. 

SAFEGUARDS: 

The  files  are  kept  within  the  Bureau 
of  Naval  Personnel  offices.  Access 
during  business  hours  is  controlled  by 
Bureau  personnel.  Records  not  in  use 
are  maintained  in  a  room  which  is 
locked  during  non-duty  hours.  The 
Bureau  is  secured  at  the  close  of 
business  and  the  building  in  which  the 
command  is  located  has  limited  access 
controlled  by  security  guards. 

RETENTION  AND  DISPOSAL: 

Applications  which  are  approved  will 
necessitate  creation  of  a  service  record 
which  is  part  of  the  Navy  Personnel 
Records  System.  Remaining  records  are 
retained  in  the  Bureau  of  Naval 
Personnel  for  two  years  and  then 
destroyed. 

SYSTEM  MANAGER<S)  AND  ADDRESS: 

Chief  of  Naval  Personnel  (Pers  324), 
Bureau  of  Naval  Personnel,  2  Navy 
Annex,  Washington,  DC  20370-3240. 

NOTIFICATION  PROCa>URE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Chief  of 
Naval  Personnel  (Code  Pers  324), 
Bureau  of  Naval  Personnel,  2  Navy 
Annex,  Washington,  DC  20370-3240. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Chief  of  Naval  Personnel 
(Code  Pers  324),  Bureau  of  Naval 
Personnel,  2  Navy  Annex,  Washington, 
DC  20370-3240. 

CONTESTING  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager. 
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RECORD  SOURCE  CATEGORIES: 

Information  contained  in  the  files  is 
obtained  fi^m  the  individual  or  those 
acting  on  tjie  individual's  behalf,  from 
other  militflry  records  and  from  the 
Department  of  Defense  Qvilian/Military 
Service  Re  dew  Board. 

EXEMPTIONS  CLAMH)  FOR  THE  SVSTBI: 

None. 


N04064-1 


SYSTEM  NAMf: 

USNA 
Charge  Ac^oimt 
FR  48861). 

CHANGES: 


L  lundry  and  Drycleaning 

(September  20,  1993,  58 


SYSTEM  LOCi  TION: 

Delete  ei  itry  and  replace  with 
'Laundry  and  Drycleaning  Plant,  U.S. 
Naval  Aca<lemy,  580  Kingwood  Street, 
Annapolis]  MD  21402-5052.' 


SYSTEM  MANAQER(S)  AND  ADDRESS: 

Delete  eitry  and  replace  with  'Head, 
Laundry  and  Drycleaning  Plant,  U.S. 
Naval  Academy,  580  Kingwood  Street, 
Annapolis  MD  21402-5052." 

*        * 

N04064-1 
SYSTEM  NAMfc: 

USNA  L  mndry  and  Drycleaning 
Charge  Account. 

SYSTEM  LOCAtKM: 


Laundry 


and  Drycleaning  Plant,  U.S. 


Naval  Academy,  580  Kingwood  Street, 
Annapolis 


MD  21402-5052. 


CATEGORIES  OF  INDIVIDUALS  COVERB)  BY  THE 

SYSTEM: 

Individuals  who  have  applied  for  a 
charge  account  with  the  Naval  Academy 
Laundry  apd  Drycleaning  Plant. 

CATEGORIES  {of  RECORDS  IN  THE  SYSTEM: 

Information  is  collected  on  Form 
NDW-USNA-DMH^064/14  and 
includes  applicant's  name:  Social 
Security  I^uinber;  rank  (if  applicable); 
branch  of  Service;  home  and  work 
addresses  and  telephone  numbers. 
Information  required  to  maintain  the 
charge  account  records  is  obtained  from 
and/or  rec  jrded  on  accounts  receivable 
ledgers,  jo  jmals,  charge  tickets  and    > 
check  listings. 

AUTHORITY  ROR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  44  U.S.C.  3101;  and  E.O. 
9397. 


PURPOSE(S): 

To  establish  a  charge  account  at  the 
Naval  Academy  Laundry  and 
Ehycleaning  Plant.  Information  will  be 
used  for  billing  purposes  by  the  officials 
and  employees  of  the  Plant. 

ROUTME  USES  OF  RECORDS  MAMTAMEO  M  THE 
SYSTEM.  MCLUDMG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
I>oD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DiSPOSmO  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Hard  copy  and  magnetic  minicassette 
tape  form. 

retrievabiuty: 

Name. 

SAFEGUARDS: 

Access  to  building  is  restricted  to 
authorized  persons  only.  Record  files 
are  not  available  to  personnel  not 
requiring  access  in  the  performance  of 
their  official  duties.  This  is  routinely 
limited  to  the  billing  clerk  processing 
the  application  and  recording  activity 
on  the  account.  Records  are  secured 
within  a  locked  office  in  a  locked 
building  on  a  military  installation  when 
not  actually  in  use. 

RETB«TI0N  AND  DISPOSAL: 

Hard  copy  records  are  retained  in  the 
current  file  area  as  long  as  the  charge 
account  is  active.  These  records  are  then 
retired  and  kept  in  secured  storage  for 
two  years  and  then  destroyed.  Cassette 
tape  records  are  of  two  types,  daily  and 
journal  (monthly  recapitulation).  These 
tapes  are  erased  on  a  daily  or  monthly 
basis,  respectively,  during  the 
preparation  of  the  following  day's  oi; 
month's  activity  record. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Head,  Laimdry  and  Drycleaning  Plant, 
U.S.  Naval  Academy,  580  Kingwood 
Street,  Annapolis.  MD  21402-5052. 

NOTFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Head, 
Laundry  and  Drycleaning  Plant,  U.S. 
Naval  Academy,  580  Kingwood  Street, 
Annapolis,  MD  21402-5052. 


Requesting  individuals  should  specify 
their  full  names.  Visitors  should  be  able 
to  identify  themselves  by  any  commonly 
recognized  evidence  of  identity.  Written 
requests  must  be  signed  by  the 
requesting  individual. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  should  address 
written  inquiries  to  the  Head,  Laundry 
and  Drycleaning  Plant,  U.S.  Naval 
Academy,  580  Kingwood  Street, 
Annapolis,  MD  21402-5052. 

Requesting  individuals  should  specify 
their  full  names.  Visitors  should  be  able 
to  identify  themselves  by  any  commonly 
recognized  evidence  of  identity.  Written 
requests  must  be  signed  by  the 
requesting  individual. 

CONTESrmQ  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  fit)m  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  comes 
from  the  individual  applying  for  the 
charge  account,  from  daily  laundry  and 
drycleaning  will-call  tickets  (charges  for 
goods  and  services  provided)  and  from 
records  of  payment  by  charge  account 
holders  (check  listings). 

EXEMPTIONS  CLAMGD  FOR  THE  SYSTEM: 

None. 
N04064-2 
SYSTEM  NAME: 

USNA  Retail  Customer  Claim  Record 
(September  20,  1993,  58  FR  48861). 

CHANGES: 


SYSTEM  location: 

Delete  entry  and  replace  with 
'Laimdry  and  Drycleaning  Plant,  U.S. 
Naval  Academy,  580  Kingwood  Street, 
Annapolis,  MD  21402-5052.' 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with  'Head, 
Laundry  and  Drycleaning  Plant,  U.S. 
Naval  Academy,  580  Kingwood  Street, 
Annapolis,  MD  21402-5052.' 


N04064-2 
SYSTEM  NAME: 

USNA  Retail  Customer  Claim  Record. 
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SYSTEM  location: 

Laundry  and  Drycleaning  Plant,  U.S. 
Naval  Academy,  580  Kingwood  Street, 
Annapolis,  MD  21402-5052. 

CATEQORIES  Of  tNOIVDUALS  COVERED  BY  THE 

system: 

Individuals  who  have  filed  claims      "^ 
against  the  Naval  Academy  Laundry  and 
Drycleaning  Plant  and  appropriation 
17X4002  for  cash  or  credit  settlement 
for  damaged  or  lost  articles. 

categories  of  records  in  the  system: 
Information  is  collected  on  Form 
NDW-USNA-DMH-4064/15  and 
includes  claimant's  name;  Social 
Security  Number;  rank  (if  applicable); 
home  and  work  addresses  and 
telephone  numbers;  description, 
original  cost  and  date  of  purchase  of 
item(s)  for  which  claim  is  filed,  and 
circumstances  of  loss  or  extent  of 
damage;  claim  number,  disposition,  and 
remarks  by  approving  authority. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  44  U.S.C.  3101;  and  E.O. 
9397. 

PURPOSE(S): 

To  investigate  claims  for  cash  of 
credit  settlement  for  damaged  or  lost 
articles. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b){3)  as  follows: 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Hard  copy  form. 

retrievability: 

Name  of  customer  and  date  laundry 
was  turned  in  for  cleaning. 

SAFEGUARDS: 

Access  to  building  is  restricted  to 
authorized  persons  only.  Record  files 
are  not  available  to  personnel  not 
requiring  access  in  the  performance  of 
their  official  duties.  This  is  limited  to 
the  ofllcial  processing  of  the  claim  and 
the  clerk  who  maintains  the  file  and 
prepares  the  administrative-paperwork. 


Records  are  secured  within  a  locked 
office  in  a  locked  building  on  a  military 
installation  when  not  actually  in  use. 

RETENTION  AND  DISPOSAL: 

Retained  in  the  current  file  area  for 
one  calendar  year  after  the  close  of  the 
individual's  claim.  The  record  is  then 
stored  for  one  more  year  and  then 
destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Head,  Laundry  and  Drycleaning  Plant, 
U.S.  Naval  Academy,  580  Kingwood 
Street,  Annapolis,  MD  21402-5052. 

NOTIFiCATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Head, 
Laundry  and  Drycleaning  Plant,  U.S. 
Naval  Academy,  580  Kingwood  Street, 
Annapolis,  MD  21402-5052. 

Requesting  individuals  should  specify 
their  full  names.  Visitors  should  be  able 
to  identify  themselves  by  any  commonly 
recognized  evidence  of  identity.  Written 
requests  must  be  signed  by  the 
requesting  individual. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  should  address 
Mo-itten  inquiries  to  the  Head,  Laundry 
and  Drycleaning  Plant,  U.S.  Naval 
Academy,  580  Kingwood  Street, 
Annapolis,  MD  21402-5052. 

Requesting  individuals  should  specify 
their  full  names.  Visitors  should  be  able 
to  identify  themselves  by  any  commonly 
recognized  evidence  of  identity.  Written 
requests  must  be  signed  by  the 
requesting  individual. 

CONTESTING  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEQORIES: 

Individual  who  filed  the  claim  and 
offices  who  are  processing  the  claim. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
N04066-5 
SYSTEM  NAME: 

NEXCOM  Direct  Mail  List  (September 
20,  1993,  58  FR  48866). 

CHANGES: 


SYSTEM  NAME: 

Delete  entry  and  replace  with 
'NEXCOM  Direct  Mail  List/Patron 
Profile.' 


CATEGORIES  OF  INOIVDUALS  COVERS)  BY  THE 
SYSTEM: 

Delete  entry  and  replace  with  'AH 
authorized  customers  of  military  resale 
systems.' 

CATEGORIES  OF  RECORDS  IN  THE  SY8TBN: 

Delete  entry  and  replace  with  'For 
each  sponsor:  Name,  address,  rank, 
branch  of  service,  status  (active,  reserve, 
or  retired).  Social  Security  Number,  pay 
grade,  birth  date,  sex,  race,  names,  birth 
dates,  and  Social  Security  Numbers  of 
dependents,  date  of  sign  up,  telephone 
number  (if  available),  account  number, 
rotation  date  (if  available),  mailings  sent 
and  responses  (if  available). 

For  all  other  authorized  customers: 
Name,  address.  Social  Security  Number, 
birth  date,  sex,  race,  date  of  sign  up, 
telephone  number  (if  available),  account 
number,  mailings  sent  to  customer  and 
responses  available,  purchase  history, 
preference  and  summary.  Sponsor 
information  (rank,  branch  of  service, 
status  (active,  reserve  or  retired).  Social 
Security  Number,  pay  grade,  birth  date, 
sex,  race,  account  number.) 

PURPOSE(S): 

In  line  7,  delete  the  words  'who  sign 
up  for  the  list  in  order'. 


STORAGE: 

Delete  entry  and  replace  with 
'Electronic  media.' 


SAFEGUARDS: 

At  end  of  entry,  add  '/password 
protected." 

RETENTION  AND  DISPOSAL: 

Delete  lines  3  and  4  and  replace  with 
'patron  profiles  are  destroyed  when  no 
longer  an  authorized  customer.' 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

In  paragraph  2,  delete  'Deputy 
Commander,  Marketing 
Communications  Division  (MCD)'  and 
replace  with  'Director,  Advertising,'. 

***** 

RECORD  SOURCE  CATEGORIES: 

Delete  entry  and  replace  with  'The 
individual  authorized  customer/ 
sponsor.  Department  of  Defense/Defense 
Enrollment  Eligibility  Reporting  System 
and  Defense  Finance  Accounting 
System.' 


47492 


Federal  Register  /  Vol.  61.  No.  175  /  Monday.  September  9,  1996  /  Notices 


N04066-S 

SYSTEM  NAM^ 

NEXCOM  Direct  Mail  List/Patron 
Profile. 


iLOc4nON: 


SYSTEM  I 

Navy  Ex(ihange  Service  Command, 
3280  Virginia  Beach  Boulevard.  Virginia 
Beach.  VA  23452-5724. 

CATEGOftlES  OF  INWVOUALS  COVERED  BY  THE 
SYSTEM: 

All  authorized  customers  of  military 
resale  systems. 

CATEQOfUES  i)f  RECORDS  IN  THE  SYSTEM: 

For  each  jsponsor:  Name,  address, 
rank,  brancjh  of  service,  status  (active, 
reserve,  or  tetired).  Social  Security 
Number,  piy  grade,  birth  date,  sex,  race, 
names,  birm  dates,  and  Social  Security 
Numbers  of  dependents,  date  of  sign  up, 
telephone  iumber  (if  available),  account 
number,  rotation  date  (if  available), 
mailings  s^nt  and  responses  (if 
available). 

For  all  other  authorized  customers: 
Name,  address,  Social  Seciuity  Number, 
birth  dateTsex,  race,  date  of  sign  up, 
telephone  number  (if  available),  account 
number,  mailings  sent  to  customer  and 
responses  available,  purchase  history, 
preferenceland  summary.  Sponsor 
informatioh  (rank,  branch  of  service, 
status  (actiye,  reserve  or  retired).  Social 
Security  Number,  pay  grade,  birth  date, 
sex,  race,  accoimt  number.) 


AUTHORrrr  Ftw  maintenance  of  the  system: 

301,  Departmental 
;10U.S.C.  6011;andE.O. 


5  U.S.C. 
Regulationjs: 
9397. 


PURPOSE(S): 

To  main  lain  a  data  base  which  will 
permit  the  Navy  Exchange  Program  to 
mail  sales  promotional,  informational 
and  market  research  materials  to  those 
authorizeq  customers  who  have 
requested  receipt  of  materials.  The  data 
base  will  also  be  used  to  define  target 
markets  among  the  authorized 
customers  to  develop  better 
merchandise  assortments  and  services 
to  meet  the  needs  of  the  customers. 

routine  USIS  OF  RECORDS  MAINTAMED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of] the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  ijoutine  use  pursuant  to  5 
U.S.C.  55ja(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  that 
appear  at  Jiebeginningof  the  Navy's 
compilatii  )n  of  systems  notices  apply  to 
this  systefi. 


POUCIK  AND  PRACTICCS  FOR  STORMQ, 
RETRIEVING,  ACCESSING.  RETAIN»«Q,  AND 
EHSPOSMG  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Electronic  media. 

RETRIEVABiUTY: 

Name,  Social  Security  Niunber, 
address  and  account  number. 

SAFEGUARDS: 

Secured  and  supervised  facility; 
access  restricted/password  protected. 

RETENTION  AND  DISPOSAL: 

The  records  are  retained  as  long  as  the 
customer  wishes  to  receive  the 
materials,  then  the  patron  profiles  are 
destroyed  when  no  longer  an  authorized 
customer. 

SYSTEM  MANAGER(S)  AND  ADDRESS;. 

Policy  Official:  Commander,  Navy 
Exchange  Service  Command.  3280 
Virginia  Beach  Boulevard,  Virginia 
Beach,  VA  23452-5724. 

Record  Holder  Manager:  Director, 
Advertising,  Navy  Exchange  Service 
Command,  3280  Virginia  Beach 
Boulevard,  Virginia  Beach.  VA  23452- 
5724. 

NOHFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the 
Commander,  Navy  Exchange  Service 
Command,  3280  Virginia  Beach 
Boulevard,  Virginia  Beach,  VA  23452- 
5724. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
should  address  written  inquiries  to  the 
Commander,  Navy  Exchange  Service 
Command,  3280  Virginia  Beach 
Boulevard,  Virginia  Beach,  VA  23452- 
5724. 

CONTESTING  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  ft-om  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

The  individual  authorized  customer/ 
sponsor.  Department  of  Defense/Defense 
Enrollment  Eligibility  Reporting  System 
and  Defense  Finance  Accounting 
System. 

EXEMPTIONS  CUMED  FOR  THE  SYSTOI: 

None. 


N04650-1 
SYSTEM  NAME: 

Personnel  Transportation  System 
(March  24.  1994.  59  FR  13943). 

CHANGES: 

*  «  •  *  * 

PURPOSE(S): 

At  end  of  entry,  add  'For  audit  or 
research  purposes  to  obtain  background 
information/data.' 

ROUTINE  USES  OF  RECORDS  MAINTAINED  M  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Delete  paragraph  two  and  replace 
with  'To  officials  and  employees  of 
other  departments  and  agencies  of  the 
Executive  Branch  of  government,  upon 
request,  in  the  performance  of  their 
official  duties  related  to  the  provision  of 
transportation;  diplomatic,  official,  and 
other  no-cost  passports;  and  visas  to 
subject  individuals.' 


^M>4650-1 
SYSTEM  name: 

Personnel  Transportation  System. 

SYSTEM  location: 

All  Personnel  Support  Activity 
Detachments  and  Navy  Passenger 
Transportation  Offices  Worldwide  and 
Administrative  Support  Unit,  Bahrain. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Navy's 
compilation  of  systems  of  records 
notices. 

CATEGORIES  OF  INDIVDUALS  COVERED  BY  THE 
SYSTEM: 

Navy  military  personnel  (active  and 
retired),  civilian  employees  of  the  Navy, 
dependents.  Midshipmen,  and  other 
individuals  authorized  through  Navy 
commands  to  travel  at  Government 
expense. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Applications  for  travel  and,  where 
applicable,  for  passports  and  visas; 
requests  for  extension  of  time  limit  on 
travel  by  retired  members  to  home  of 
record;  requests  for  exceptions  of 
policies/procedures  involving  travel 
entitlements/eligibilities;  supporting 
documents;  correspondence,  and 
approvals/disapprovals  relating  to  the 
above  records;  travel  arrangements  in 
response  to  above  applications. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  5701  et  seq  Travel, 
Transportation  and  Subsistence;  10 
U.S.C.  2631-2635  and  Chapter  7;  37 
U.S.C.  404,  Travel  and  Transportation 
Allowances-General;  and  E.O.  9397. 
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PURPOSE(8): 

To  provide  official  travel  services; 
determine  eligibility  for  transportation; 
to  authorize  or  deny  transportation;  and 
otherwise  manage  the  Navy-wide 
passenger  transportation  system.  For 
audit  or  research  purposes  to  obtain 
background  information/data. 

ROUTINE  USES  OF  RECORDS  MAINTAMEO  IN  THE 
SYSTEM,  INCLUOMQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF«UCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
s{)ecifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  officials  and  employees  of  other 
departments  and  agencies  of  the 
Executive  Branch  of  government,  upon 
request,  in  the  performance  of  their 
official  duties  related  to  the  provision  of 
transportation;  diplomatic,  ofRcial,  and 
other  no-cost  passports;  and  visas  to 
subject  individuals. 

To  Foreign  embassies,  legations,  and 
consular  offices-to  determine  eligibility 
for  visas  to  respective  countries,  if  visa 
is  required. 

To  Commercial  Carriers  providing 
transportation  to  individuals  whose 
applications  are  processed  through  this 
system  of  records. 

When  required  by  Federal  statute,  by 
Executive  Order,  or  by  treaty,  personnel 
record  information  will  be  disclosed  to 
the  individual,  organization,  or 
governmental  agency  as  necessary. 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Automated  records  may  be  stored  on 
magnetic  tapes/disks.  Manual  records  in 
file  folders  or  file-card  boxes,  and 
microfiche  or  microfilm. 

retrievabiuty: 

Automated  records  may  be  retrieved 
by  Social  Security  Number  and/or 
name.  Manual  records  are  normally 
filed  alphabetically  by  name  of 
applicant,  month,  and  fiscal  year; 
applications  for  dependents  travel  are 
filed  under  name  of  sponsor. 

safeguards: 

Manual  records  are  maintained  in  file 
cabinets  under  the  control  of  authorized 
personnel  during  working  hours.  The 
office  space  in  which  the  file  cabinets 
are  located  is  locked  outside  of  official 


working  hours.  Computer  terminals  are 
located  in  supervised  areas.  Computer 
terminals  are  controlled  by  password  or 
other  user  code  system. 

retention  AND  DISPOSAL: 

Records  are  retained  for  three  years 
and  then  forwarded  to  the  records 
center  for  retention  for  additional  four 
years.  After  seven  years,  all  records  are 
destroyed. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Personnel  Support  Activity 
Detachments  and  Navy  Passenger 
Transportation  Offices  Worldwide  and 
Administrative  Support  Unit,  Bahrain. 
Official  mailing  addresses  are  pubUshed 
as  an  appendix  to  the  Navy's 
compilation  of  systems  of  records 
notices. 

Policy  Official:  Chief  of  Naval 
Personnel,  Bureau  of  Naval  Persormel 
(Pers  332),  2  Navy  Annex,  Washington, 
DC  20370-3320. 

NOmCATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  local 
activity  where  the  request  for 
transportation  was  initiated,  and/or  to 
intermediate  activities  (if  applicable),  or 
to  the  Chief  of  Naval  Persormel  (ATTN: 
Privacy  Act  Coordinator),  Navy 
Department,  Washington,  DC  20370. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Navy's 
compilation  of  systems  of  records 
notices. 

The  letter  should  contain  full  name. 
Social  Security  Number,  address  and 
signature  of  the  requester.  The 
individual  may  visit  the  activities  and 
commands  listed  under  LOCATION  for 
assistance  with  the  records  maintained 
at  the  respective  locations.  Proof  of 
identification  will  consist  of  Military 
Identification  Card  for  persons  having 
such  cards.  Others  must  present  other 
positive  personal  identification, 
preferably  picture-bearing. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  local  activity  where  the 
request  for  transportation  was  initiated, 
and/or  to  intermediate  activities  (if 
applicable),  or  to  the  Chief  of  Naval 
Personnel  (ATTN:  Privacy  Act 
Coordinator),  Navy  Department, 
Washington,  DC  20370.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Navy's  compilation  of  systems  of 
records  notices. 

The  letter  should  contain  full  name. 
Social  Security  Number,  address  £uid 


sigriature  of  the  requester.  The 
individual  may  visit  the  activities  and 
commands  Usted  under  LOCATION  for 
assistance  with  the  records  maintained 
at  the  respective  locations.  Proof  of 
identification  will  consist  of  Military 
Identification  Card  for  persons  having 
such  cards.  Others  must  present  other 
positive  personal  identification, 
preferably  picture-tiearing.  « 

CONTESTMG  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  firom  the  system 
manager. 

RECORD  SOURCE  CATEQORES: 

Individual;  member's  service  record/ 
civilian  personnel  file;  officials  and 
employees  of  the  Department  of  the 
Navy,  Department  of  Defense,  State 
Department;  and  other  agencies  of  the 
Executive  Branch  and  components 
thereof;  foreign  embassies,  legations, 
and  consular  offices  reporting  approval/ 
disapproval  of  visas;  and  carriers 
reporting  on  provision  of  transportation. 

EXEMPTIONS  CLAMB)  FOR  THE  SYSTBi: 
None. 

N05101-1 

SYSTEM  NAME: 

Safety  Equipment  Needs,  Issues, 
Authorizations . 

CHANGES: 
SYSTEM  DENnFIER: 

Delete  entry  and  replace  with 
'N0510O-3'. 


SAFEGUARDS: 

Delete  entry  and  replace  with  'File 
areas  are  accessible  only  to  authorized 
persons  who  are  properly  screened, 
cleared,  and  trained.  Computer 
terminals/personal  computers  are 
password  protected.' 

RETENTION  AND  DISPOSAL: 

Delete  entry  and  replace  with  'Destroy 
when  equipment  is  returned  or 
inventoried.' 


N05100-3 
SYSTEM  NAME: 

Safety  Equipment  Needs,  Issues, 
Authorizations  (February  22.  1993,  58 
FR  10747). 

SYSTEM  LOCATION: 

Organizational  elements  of  the 
Department  of  the  Navy.  Official 
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mailing  addresses  are  published  as  an 
appendix  to  the  Navy's  compilation  of 
systems  of  r^ords  notices. 

CATEQOfUES  OI>  MOIVSUALS  COVEnEO  BY  THE 

system: 

Personnel  whose  work  requires  them 
to  wear,  or  ate  issued,  protective 
clothing  or  equipment,  including 
prescription  Isafety  lenses. 

CATEQOmES  Of'  RECORDS  IN  THE  SYSTEM: 

Listings,  cards,  and  other  records 
which  list  injdividuals  requiring, 
authorized,  or  issued  prescription  or 
other  safety  equipment.  Such  Ustings 
may  include;  name.  Social  Security 
Number,  organization  code,  date 
equipment  issued,  date  equipment 
returned,  eq^pment  I.D.  niunber,  etc. 

AUTHOWTY  FOli  MAIMTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations  fend  E.O.  9397. 

PURPOSE(S):    I 

To  determine  who  needs,  is  eligible, 
or  has  been  authorized  or  issued 
prescriptionjor  other  safety  equipment 
for  protectio^. 

I 

ROUTME  USES  OF  RECORDS  MAMTAMEO  IN  THE 
SYSTBd,  INCLUDMO  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  additiop  to  those  disclosures 
generally  pe^itted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  informatipn  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552afc)(3)  as  follows: 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilationj  of  systems  of  records 
notices  appljy  to  this  system. 

POuoES  AND  Practices  for  storinq, 

RETRIEVING,  ACCESSING,  RETAINWQ,  AND 
DISPOSMG  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  and  automated  records. 


RETRIEVABIUTY 

Name, 
date  equipnient 


Social  Security  Number,  or 
was  issued. 


SAFEGUARDS: 

File  areas  are  accessible  only  to 
authorized  bersons  who  are  properly 
screened,  cfeared,  and  trained. 
Computer  terminals/ personal  computers 
are  passwoijd  protected. 

RETENTION  AND  DISPOSAL: 

Destroy  when  equipment  is  returned 
or  inventoried. 

SYSTEM  MANACER(S)  AND  ADDRESS: 

Commanijiing  officer  of  the  activity  in 
question.  O  Ficial  mailing  addresses  are 
published  a  s  an  appendix  to  the  Navy's 


compilation  of  systems  of  records 
notices. 

NOmCATION  procbnjre: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the 
commanding  officer  of  the  activity 
where  assigned.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Navy's  compilation  of  systems  of 
records  notices. 

Requests  should  contain  full  name. 
Social  Security  Number,  and  date 
equipunent  was  assigned  (if  known),  and 
be  signed. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  commanding 
officer  of  the  activity  where  assigned. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Navy's 
compilation  of  systems  of  records 
notices. 

Requests  should  contain  full  name, 
Social  Security  Number,  and  date 
equipment  was  assigned  (if  known),  and 
be  signed. 

COtOESTMQ  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  firom  the  system 
mana^r. 

RECORD  SOURCE  CATEGORES: 
Individual. 

EXBfVnONS  CLAMED  FOR  THE  SYSTEM: 

None. 
N06210-1 
SYSTEM  name: 

General  Correspondence  Files 
(February  22,  1 993.  58  FR  1 0748). 

changes: 

SYSTEM  DENTFIER: 

Delete  entry  and  replace  with 
•N05000-1.* 


SYSTEM  location: 

Add  two  addresses  'Commander  in 
Chief.  U.S.  Atlantic  Command,  1562 
Mitscher  Avenue,  Suite  200,  Norfolk, 
VA  23551-2488  and  Commander  in 
Chief,  U.S.  Pacific  Command,  Building 
1,  Camp  H.  M.  Smith,  HI  96861^028' 


safgquaros: 

Delete  entry  and  replace  with  'Access 
is  provided  on  need-to-know  basis  only. 
Manual  records  are  maintained  in  file 
cabinets  under  the  control  of  authorized 
personnel  dimng  working  hours.  The 
office  space  in  which  the  file  cabinets 
are  located  is  locked  outside  of  official 
working  hours.  Computer  terminals  are 
located  in  supervised  areas.  Access  to 
computerized  data  is  controlled  by 
password  or  other  user  code  system.' 


NOSOOO-1 
SYSTEM  name: 

General  Correspondence  Files. 

SYSTEM  location: 

Organizational  elements  of  the 
Department  of  the  Navy.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Navy's  compilation  of 
system  of  records  notices. 

Commander  in  Chief,  U.S.  Atlantic 
Command,  1562  Mitscher  Avenue,  Suite 
200,  Norfolk,  VA  23551-2488. 

Commander  in  Chief,  U.S.  Pacific 
Command,  Building  1,  Camp  H.  M. 
Smith,  HI  96861-4028. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
system: 

Individuals  who  have  initiated 
correspondence  with  the  Department  of 
the  Navy. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Incoming  correspondence  which  may 
include  name,  address,  telephone 
number,  organization,  date  of  birth,  and 
Social  Security  Number  of 
correspondent  and  supporting 
documentation.  Files  also  contain  copy 
of  response  letter  and  documentation 
required  to  prepare  the  response. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations  and  E.O.  9397. 

PURP08E(S): 

To  maintain  a  record  of 
correspondence  received  and  responses 
made. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5  . 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  notices  apply  to 
this  system. 
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POLICIES  AND  PKACnCES  TOR  8T0RMQ, 
RETRIEVMQ,  ACCESSMQ,  RETAMMQ,  AND 
OBPOSMQ  OF  records: 

storaqe: 
Paper  and  automated  records. 

retrievability: 

Name,  organization,  and  date  of 
correspondence. 

safeguards: 

Access  is  provided  on  need-to-know 
basis  only.  Manual  records  are 
maintained  in  file  cabinets  under  the 
control  of  authorized  personnel  during 
working  hours.  The  office  space  in 
which  the  file  cabinets  are  located  is 
locked  outside  of  official  working  hours. 
Computer  terminals  are  located  in 
supervised  areas.  Access  to 
computerized  data  is  controlled  by 
password  or  other  user  code  system. 

RETBmON  and  DISPOSAL: 

Retained  for  two  years  and  then 
destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Commanding  officer  of  the  activity  in 
question.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Navy's 
compilation  of  system  of  record  notices. 

NOTFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the 
commanding  officer  of  the  activity  in 
question.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Navy's 
compilation  of  system  of  records 
notices. 

The  request  should  contain  full  name 
and  date  individual  wrote  to  the  Navy 
or  received  a  response.  Request  must  be 
signed. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  commanding 
officer-of  the  activity  in  question. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Navy's 
compilation  of  system  of  record  notices. 

The  request  should  contain  full  name 
and  date  individual  wrote  to  the  Navy 
or  received  a  response.  Request  must  be 
signed. 

CONTESTINQ  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager. 


RECORD  SOURCE  CATEQORES: 

Individual  concerned  and  records 
collected  by  the  activity  to  respond  to 
the  request. 

EXEMPTIONS  CLMMfED  FOR  THE  SYSTEM: 

None.  -^ 

N06330-1 
SYSTEM  NAME: 

Manhour  Accounting  System  (May  22, 
1996.  61  FR  25640). 

CHANGES: 
SYSTEM  DENTFIER: 

Delete  entry  and  replace  with 
'N12610-1.' 

SYSTEM  NAME: 

Delete  entry  and  replace  with  'Hours 
of  Duty  Records.' 


STORAGE: 

Delete  entry  and  replace  with  'Paper 
and  computerized  records.' 


SAFEGUARDS: 

Delete  entry  and  replace  with  'Access 
is  provided  on  need-to-know  basis  only. 
Manual  records  are  maintained  in  file 
cabinets  under  the  control  of  authorized 
personnel  during  working  hours.  The 
office  space  in  which  the  file  cabinets 
are  located  is  locked  outside  of  official 
working  hours.  Computer  terminals  are 
located  in  supervised  areas.  Access  to 
computerized  data  is  controlled  by 
password  or  other  user  code  system.' 

RETBOION  AND  DISPOSAL: 

Delete  entry  and  replace  with 
'Records  are  destroyed  when  three  years 
old.' 


N1 261 0-1 
SYSTEM  NAME: 

Hours  of  Duty  Records. 

SYSTEM  LOCATION: 

Organizational  elements  of  the 
Department  of  the  Navy.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Navy's  compilation  of 
systems  of  records  notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Military  and  civilian  personnel. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Record  contains  such  information  as 
name,  grade/rate.  Social  Security 
Number,  organizational  code,  work 
center  code,  grade  code,  pay  rate,  labor 
code,  type  transaction,  hours  assigned. 
Data  base  includes  scheduling  and 


assignment  of  work;  skill  level;  tools 
issued;  leave;  temporary  assignments  to 
other  areas. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations  and  E.O.  9397. 

PURPOSE(S): 

To  efliectively  manage  the  work  force. 

ROUTME  USES  OF  RECORDS  MAMTAMED  IN  THE 
SYSTEM,  INCLUDfflQ  CATEG0RC8  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAININQ,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  and  computeruzed  records. 

RETRIEVABILITY: 

Name,  organization  code.  Social 
Security  Number,  and  work  center. 

SAFEGUARDS: 

Access  is  provided  on  need-to-know 
basis  only.  Manual  records  are 
maintained  in  file  cabinets  under  the 
control  of  authorized  personnel  during 
working  hours.  The  office  space  in 
which  the  file  cabinets  are  located  is 
locked  outside  of  official  working  hours. 
Computer  terminals  are  located  in 
supervised  areas.  Access  to 
computerized  data  is  controlled  by 
password  or  other  user  code  system. 

RETBmON  AND  DISPOSAL: 

Records  are  destroyed  when  three 
years  old. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

The  commanding  officer  of  the 
activity  in  question.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Navy's  compilation  of  systems  of 
records  notices. 

NOTnCATION  PROCB)URE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the 
commanding  officer  of  the  naval  activity 
where  currently  employed.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Navy's  compilation  of 
systems  of  records  notices. 
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should  include  full  name. 
Number,  address  of 
cc  ncemed,  and  should  be 


The  reque^ 
Social  Securijty 
individual 
signed. 

RECORD  ACCES^  PfWCEOUflE 

Individual^  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  reoords  should  address 
written  inquiries  to  the  commanding 
officer  of  the  naval  activity  where 
currently  employed.  Official  mailing 
addresses  ar^  published  as  an  appendix 
to  the  Navy'g  compilation  of  systems  of 
records  notioas. 

The  reque^  should  include  full  name, 
Social  Security  Number,  address  of 
individual  concerned,  and  should  be 
signed. 

CONTESTINQ  RGCORO  PflOCEOURE: 

The  Navy'j  rules  for  accessing 
records,  and  jfor  contesting  contents  and 
appealing  determinations  are  published 
in  Secretary  bf  the  Navy  Instruction 
5211.5;  32  CfR  part  701;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEOORI^S: 

Individual!  correspondence,  and 
personnel  recocds. 

EXEMFTIONS  CLAMED  FOR  THE  SYSfTBi: 

None. 


^M)5340-1 
SYSTEM  NAME: 

Ck}mbined 
Relief  Societkr 


Federal  Campaign/Navy 


CHANGES: 
SYSTEM  DENTMtlER: 

Delete  enti  y  and  replace  with 
'N0538O-1' 


AUTHORITY  F0( 

Delete  e 
9397, 10927 


nt7 


8T0RAQE: 

Delete 

and  com 


HAMTENANCE  OF  THE  SYSTEM: 

and  replace  with  'E.O.s 
and  12353.' 


entW  and  replace  with  'Manual 
putisrized  records.' 


SAFEGUARDS: 

Delete  en&y  and  replace  with  'Access 
is  provided  m  need-to-know  basis  only. 
Manual  recc  rds  are  maintained  in  file 
cabinets  un(  er  the  control  of  authorized 
personnel  d  iring  working  hours.  The 
office  space  in  which  the  file  cabinets 
are  located  i  s  locked  outside  of  official 
working  hours.  Computer  terminals  are 
located  in  sigpervised  areas.  Access  to 
computeriz<d  data  is  controlled  by 
password  oi  other  user  code  system.' 


RECORD  SOURCE  CATEQORCS: 

Delete  entry  and  replace  with 
'Individual;  payroll  files;  personnel 
files.' 


N0638O-1 
SYSTEM  name: 

Combined  Federal  Campaign/Navy 
Relief  Society  (February  22. 1993, 58  FR 
10754). 

SYSTBI  LOCATION: 

Organizational  elements  of  the 
Department  of  the  Navy.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Navy's  compilation  of 
systems  of  records  notices. 

CATEGORIES  OF  INDtVDUALS  COVERED  BY  THE 
SYSTEM: 

All  assigned  personnel. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Names,  addresses.  Social  Security 
Numbers,  payroll  identifying  data, 
contributor  cards  and  lists. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTBH: 
E.O.S  9397, 10927,  and  12353. 

PURPOSE(S): 

To  manage  the  Combined  Federal 
Campaign  and  Navy  Belief  Society  Fund 
drives  and  provide  the  respective 
campaign  coordinator  with  necessary 
uiformation. 

ROUTINE  USES  OF  RECORDS  MAINTAMED  IN  THE 
SYSTEM,  INCLUOMO  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

* 

STORAGE: 

Manual  and  computerized  records. 

RETRtEVABIUTY: 

Name,  Social  Security  Number,  and 
organization. 

safeguards: 

Access  is  provided  on  need-to-know 
basis  only.  Manual  records  are 
maintained  in  file  cabinets  under  the 
control  of  authorized  personnel  during 
working  hours.  The  office  space  in 
which  the  file  cabinets  are  located  is 


locked  outside  of  official  working  hours. 
Computer  terminals  are  located  in 
supervised  areas.  Access  to 
computerized  data  is  controlled  by 
password  or  other  user  code  system. 

RETBfTION  AND  DISPOSAL: 

Records  are  maintained  for  one  year 
or  completion  of  next  equivalent 
campaign  and  then  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Commanding  officer  of  the  activity  in 
question.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Navy's 
compilation  of  systems  of  records 
notices. 

NOTFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the 
commanding  officer  of  the  naval  activity 
where  currently  or  previously 
employed.  Official  mailing  addresses 
are  published  as  an  appendix  to  the 
Navy's  compilation  of  systems  of 
records  notices. 

The  request  should  include  full  name, 
Social  Security  Niunber,  address  of  the 
individual  concerned,  and  should  be 
signed. 

RECORD  ACCESS  PROCEDURE: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  commanding 
officer  of  the  naval  activity  where 
currently  or  previously  employed. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Navy's 
compilation  of  systems  of  records 
notices. 

The  request  should  include  full  name. 
Social  Security  Nimiber,  address  of  the 
individual  concerned,  and  should  be 
signed. 

CONTESTING  RECORD  PROCEDURE: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  determinations  are  published 
in  Secretary  of  the  Navy  Instruction 
5211.5;  32  CFR  part  701;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Individual;  pajrroll  files;  personnel 
files. 

EXEMPTIONS  CLAMB)  FOR  THE  SYSTBi: 

None. 
N05350-1 
SYSTEM  NAME: 

Navy  Drug  and  Alcohol  Program 
System  (February  22.  1993.  58  FR 
10755). 
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CHANGES: 


SYSTEM  LOCATKM: 


In  paragraph  2,  lines  5  and  6,  delete 
the  words  'Navy  Alcohol  and  E)rug 
Safety  Action  Program  Offices'  and 
replace  with  Personal  Responsibility 
and  Values  Education  and  Training 
Program  Offices,'. 

CATEQORIES  OF  INOIVIOUALS  COVEREO  BY  THE 
SYSTEM: 

In  line  3,  after  the  word  'abusers,'  add 
'or  who  are  out  of  Navy  body  fat 
standards  and  may  be  obese/compulsive 
overeaters,'.  In  line  9,  delete  the  words 
'Navy  Alcohol  and  Drug  Safety  Action 
Program'  and  replace  with  'Personal 
Responsibility  and  Values  Education 
and  Training  Program.' 


PURPOSE(8): 

At  end  of  paragraph  one,  add  the 
following  'and  programs  for  those 
members  who  are  obese/compulsive 
overeaters.' 

ROUTINE  USES  OF  RECORDS  MAINTAMEO  IN  THE 
SYSTEM,  INCLUDING  CATEQORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  paragraph  3,  line  6,  after  the  word 
'abuse'  add  the  following  ',  or  obesity/ 
compulsive  overeating'. 

In  paragraph  3,  line  14,  delete  '290dd- 
3  and  290ee-3'  and  replace  with  290dd- 
2.' 


RETENTION  AND  DISPOSAL: 

Delete  entry  and  replace  with  'Manual 
records  are  maintained  for  two  years 
(Level  I/II)  or  three  years  (Level  ID)  and 
then  retired  to  the  nearest  Federal 
Records  Center.  Automated  records  are 
maintained  indefinitely.' 
*        *        *        «        •     ■ 

N05350-1 
SYSTEM  name: 

Navy  Drug  and  Alcohol  Program 
System. 

SYSTEM  location: 

Primary  location:  Bureau  of  Naval 
Personnel  (Pers  63),  2  Navy  Annex, 
Washington,  DC  20370-5001. 

Decentralized  locations:  Navy  Alcohol 
Rehabilitation  Centers,  Navy  Alcohol 
Rehabilitation  Departments  in  Naval 
Hospitals,  Counseling  and  Assistance 
Centers,  Personal  Responsibility  and 
Values  Education  and  Training  Program 
Offices,  Navy  Drug  Screening 
Laboratories,  Bureau  of  Naval  Personnel 
Detachment  (Drug  and  Alcohol  Program 
Management  Activity),  and  local 
activities  to  which  an  individual  is 


assigned.  Addresses  are  contained  in  a 
directory  which  is  available  firom  the 
Chief  of  Naval  Personnel  (Pers  63), 
Bureau  of  Naval  Personnel,  2  Navy 
Aimex,  Washington,  DC  20370-5001. 

CATEGORIES  OF  MOIVDUALS  COVERED  BY  THE 

system: 

Navy  personnel  (officers  and  enlisted) 
who  have  been  identified  as  drug  or 
alcohol  abusers  or  who  are  out  of  Navy 
body  fat  standards  and  may  be  obese/ 
compulsive  overeaters,  and  who  are 
subsequently  screened  or  referred  for 
remedial  education,  outpatient 
counseling,  or  residential  rehabilitation; 
counselors,  counselor  interns,  and 
counselor  applicants;  Navy  personnel 
who  attend  the  Personal  Responsibility 
and  Values  Education  and  Training 
Program  for  preventive  education; 
dependents  and  civilians,  where 
authorized,  who  participate  in 
preventive  and  remedial  education 
programs,  outpatient  counseling,  and 
residential  rehabilitation;  and  officer, 
enlisted,  and  civilian  staff  members  of 
facilities  providing  drug  and  alcohol 
education,  screening,  counseling, 
rehabilitation,  and  drug  testing. 

categories  of  records  in  the  system: 

Documentation  containing 
demographic  data,  screening  and 
assessment  information,  progress  notes, 
medical  and  laboratory  data,  narrative 
summaries  of  treatment,  aftercare  plans, 
and  other  information  pertaining  to  a 
member's  participation  in  substance 
abuse  education,  counseling,  and 
rehabilitation  programs. 

AUTHORrrv  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  10  U.S.C.  para  1090;  42 
U.S.C.  290dd-2;  and  E.O.  9397. 

PURPOSE(S): 

To  train,  educate,  identify,  screen, 
counsel,  rehabilitate,  and  monitor  the 
progress  of  individuals  in  drug  and 
alcohol  abuse  programs  and  programs 
for  those  members  who  are  obese/ 
compulsive  overeaters. 

Information  is  used  to  screen  and 
evaluate  the  certified  counselors, 
counselor  interns,  and  counselor 
applicants  throughout  the  course  of 
their  duties. 

ROUTINE  USES  OF  RECORDS  MAINTAMEO  IN  THE 
SYSTEM,  INCLUDING  CATEQORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
E)oD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 


In  order  to  comply  with  the 
provisions  of  42  U.S.C.  2gGdd-2,  the 
Navy's  'Blanket  Routine  Uses'  do  not 
apply  to  this  system  of  records. 

Specifically,  records  of  the  identity, 
diagnosis,  prognosis,  or  treatment  of  any 
client/patient,  irrespective  of  whether  or 
when  he/she  ceases  to  be  client/patient, 
maintained  in  connection  with  the 
performance  of  any  alcohol  or  drug 
abuse  or  obesity /compulsive  overeating 
prevention,  education,  training, 
treatment,  rehabilitation,  or  research 
which  is  conducted,  regulated,  or 
directly  or  indirectly  assisted  by  any 
department  or  agency  of  the  United 
States,  shall,  except  as  provided  therein, 
be  confidential  and  be  disclosed  only 
for  the  purposes  and  under  the 
circumstances  expressly  authorized  in 
42  U.S.C.  290dd-2.  This  statute  takes 
precedence  over  the  Privacy  Act  of  1974 
in  regard  to  accessibility  of  such 
records,  except  to  the  individual  to 
whom  the  record  pertains. 

The  content  of  any  record  may  be 
disclosed  in  accordance  with  prior 
written  consent  of  the  patient  with 
respect  to  whom  such  record  is 
maintained,  but  only  to  such  extent, 
under  such  circumstances,  and  for  such 
purposes  as  may  be  allowed  under  such 
prescribed  regulations. 

Information  fttjm  records  may  be 
released  without  the  member's  consent 
in  the  following  situations: 

To  medical  personnel  to  the  extent 
necessary  to  meet  a  bona  fide  medical 
emergency. 

To  qualified  personnel  for  the 
purpose  of  conducting  scientific 
research,  management  audits,  or 
program  evaluation,  but  such  personnel 
may  not  identify,  directly  or  indirectly, 
any  individual  patient  in  any  report  of 
such  research,  audit  or  evaluation,  or 
otherwise  disclose  patient  identities  in 
any  manner. 

If  authorized  by  an  appropriate  order 
of  a  court  of  competent  jurisdiction 
granted  after  application  showing  good 
case  therefore.  In  accessing  good  cause, 
the  court  shall  weigh  the  public  interest 
and  the  need  for  disclosure  against  the 
injury  to  the  patient,  to  the  physician- 
patient  relationship,  and  to  the 
treatment  services.  Upon  the  granting  of 
such  order,  the  court,  in  determining  the 
extent  to  which  any  disclosure  of  all  or 
any  part  of  any  record  is  necessary,  shall 
impose  appropriate  safeguards  against 
unauthorized  disclosures. 

The  above  prohibitions  do  not  apply 
to  any  interchange  of  records  within  the 
Armed  Forces  or  within  those 
components  of  the  Department  of 
Veterans  Affairs  furnishing  health  care 
to  veterans  or  between  such  components 
and  the  Armed  Forces. 
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POLICIES  AM)  PRACTICES  FOR  STORMQ, 
RETRIEV1HQ,  ACCESSINQ,  RETAINNO,  AND 
OISPOSINQ  OF  Ra:ORDS^ 

STORAGE: 

Autom^ed  records  may  be  stored  on 
computer  disks  (both  hard  drive  and 
floppy),  magnetic  tapes,  and  drums. 

Manuallrecords  may  be  stored  in 
paper  file  tfolders.  computer  printouts, 
microfiche,  or  microfilm. 

retrievabimty: 
Name  a^id  Social  Seciirity  Nimiber. 


safequardC: 

Computjer  facilities  are  located  in 
restricted  iareas  accessible  only  to 
authorized  persons  that  are  properly 
screened,  cleared  and  trained. 

Manual]  records  and  computer 
printouts  &re  available  only  to 
authorized  persoimel  having  a  need-to- 
know. 

RETBfTION  AND  DISPOSAL: 

Manual  records  are  maintained  for 
two  yearsi  (Level  I/II)  or  three  years 
(Level  in)  and  then  retired  to  the  nearest 
Federal  Records  Center.  Automated 
records  aie  maintained  indefinitely. 

SYSTEM  MANAaER(S)  AND  ADDRESS: 

Chief  of  Naval  Personnel  (Pers  63), 
Bureau  of  Naval  Personnel,  2  Navy 
Annex,  Vyashington,  DC  20370-5001. 

NOTFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether ^is  system  of  records  contains 
informatibn  about  themselves  should 
address  wrritten  inquiries  to  the  Chief  of 
Naval  Pe^onnel  (Pers  06).  Bureau  of 
Naval  Personnel.  2  Navy  Annex. 
Washington,  DC  20370-5001,  or  to  the 
naval  activity  providing  treatment. 
Addresses  are  contained  in  a  directory 
which  is  available  from  the  Chief  of 
Naval  Personnel  (Pers  63).  Bureau  of 
Naval  Pefsonnel,  2  Navy  Annex, 
Washington,  DC  20370^5001. 

The  letter  should  contain  full  name. 
Social  Security  Number,  rank/rate, 
military  ^atus,  and  signature  of  the 
requester!  The  individual  may  visit  the 
Bureau  o  Naval  Personnel.  2  Navy 
Annex.  V  Washington.  DC  20370-5001. 
for  assists  mce  with  records  located  in 
that  building;  or  the  individual  may 
visit  the  ocal  activity  to  which  attached 
for  acces  ;  to  locally  maintained  records. 


Proof  of 
Military 


identification  will  consist  of 
dentification  Card  for  persons 


having  such  cards,  or  other  picture- 
bearing  i  ientification. 


XI^ESSI 


RECORD 

Indivi<fua 
about 
system 
written 


PROCEDURES: 

Is  seeking  access  to  records 
themselves  contained  in  this 
■  records  should  address 
i  jquiries  to  the  Chief  of  Naval 


Personnel  (Pers  06),  Bureau  of  Naval 
Personnel,  2  Navy  Annex,  Washington. 
DC  20370-5001,  or  to  the  naval  activity 
providing  treatment.  Addresses  are 
contained  in  a  directory  which  is 
available  from  the  Chief  of  Naval 
Persoimel  (Pers  63).  Bureau  of  Naval 
Personnel.  2  Navy  Annex.  Washington, 
DC  20370-5001. 

The  letter  should  contain  full  name. 
Social  Security  Number,  rank/rate, 
military  status,  and  signature  of  the 
requester.  The  individual  may  visit  the 
Bureau  of  Naval  Personnel,  2  Navy 
Annex,  Washington.  DC  20370-5001. 
for  assistance  with  records  located  in 
that  building;  or  the  individual  may 
visit  the  local  activity  to  which  attached 
for  access  to  locally  maintained  records. 
Proof  of  identification  will  consist  of 
Military  Identification  Card  for  persons 
having  such  cards,  or  other  pictiue- 
bearing  identification. 

COMTESTINQ  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

DOD/DON  officials;  notes  and 
documents  from  Service  Jackets  and 
Medical  Records;  and  general 
correspondence  concerning  the 
individual. 

EXEMPTIONS  CLAMIED  FOR  THE  SYSTEM: 

None. 

N05801-2 

SYsrai  NAME: 

Legal  Assistance  Management 
Information  System  (February  22. 1993. 
58  FR  10772). 

CHANGES: 


STORAGE: 

At  end  of  entry  add  'Electronic 
records  are  stored  on  computer  disks.' 

***** 

SAFEGUARDS: 

Delete  entry  and  replace  with  'Cards, 
case  files,  and  computer  disks  are 
maintained  in  metal  filing  cabinets  or 
other  storage  devices  under  the  control 
of  authorized  personnel  during  working 
hours.  The  office  space  in  which  the  file 
cabinets  and  storage  devices  are  located 
in  locked  outside  normal  working 
hours.  The  files  are  not  accessible  to  the 
public  or  to  persons  within  the 
command  without  an  official  need-to- 
know.' 


RETENTION  AND  DISPOSAL: 

Delete  entry  and  replace  with  'Most 
files  are  maintained  for  two  years  after 
the  completion  of  the  services  and  then 
destroyed.  However,  some  files  may  be 
maintained  indefinitely  if  a  future  legal 
dispute  or  inquiry  about  the  matters 
addressed  in  the  file  is  reasonably 
foreseeable.' 

Files  are  maintained  for  two  years 
after  completion  of  the  services  and 
then  destroyed. 


N05801-2 
SYSTEM  NAME: 

Legal  Assistance  Management 
Information  System. 

SYSTEM  LOCATKNl: 

Naval  Legal  Service  Offices  (NLSO) 
and  NLSO  detachments  and  other 
commands  that  provide  legal  assistance 
services  under  the  auspices  of  the 
Navy's  Legal  Assistance  Program 
through  an  assigned  judge  advocate  or 
civilian  attorney.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Navy's  compilation  of  system  of 
record  notices. 

CATEGORIES  OF  INDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Active  duty  military  personnel, 
retirees,  dependents,  and  authorized 
civilians  who  have  been  provided  legal 
assistance. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Legal  Assistance  Card  Files  contain 
basic  client  identification  information; 
e.g..  name,  address,  duty  station, 
telephone  number(s),  a  brief  description 
of  the  subject  of  the  visit,  name  of  the 
attorney  assigned,  and  attorney  time 
expended. 

Legal  Assistance  Client  Case  Files 
contain  personal  and  privileged 
information  on  the  client  and  about  the 
legal  matter(s)  for  which  the  client  is 
seeking  assistance,  including  various 
documents  related  to  the  client's  case, 
such  as  copies  of  client  records 
provided  to  the  attorney;  memoranda  of 
attorney-client  interviews  and  attorney- 
client  telephone  conversations; 
memoranda  of  meetings  and  telephone 
conversations  with  relevant  third 
parties;  copies  of  statutes  and  case  law 
relevant  to  the  case;  attorney  research 
and  notes;  copies  of  all  documents 
prepared,  and  of  all  correspondence 
sent  or  received,  by  the  legal  assistance 
provider;  and  a  record  of  the  results 
obtained. 
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AUTHORfTY  FOfl  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  10  U.S.C.  1044;  and  32  CFR 
part  727,  Legal  Assistance. 

PtiRPOSE(S): 

Data  from  the  records  is  compiled  for 
the  purpose  of  generating  periodic 
workload  productivity  and  statistical 
reports,  for  internal  management  of  the 
office,  and  for  counsel  assignment.  To 
provide  an  administrative  record  for  use 
by  attorneys  and  clerical  personnel 
directly  involved  in  rendering  legal 
assistance. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUOINQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  Navy's 
compilation  do  not  apply  to  this  system 
of  records. 


POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  card  and  case  files  are  stored  in 
file  cabinets.  Electronic  records  are 
stored  on  computer  disks. 

retrievabiuty: 
Name  of  client. 

SAFEGUARDS: 

Cards,  case  files,  and  computer  disks 
are  maintained  in  metal  filing  cabinets 
or  other  storage  device^  under  the 
control  of  authorized  personnel  during 
working  hours.  The  office  space  in 
which  the  file  cabinets  and  storage 
devices  are  located  in  locked  outside 
normal  working  hours.  The  files  are  not 
accessible  to  the  public  or  to  persons 
within  the  command  without  an  official 
need-to-know. 

retention  and  disposal: 

Most  files  are  maintained  for  two 
years  after  the  completion  of  the 
services  and  then  destroyed.  However, 
some  files  may  be  maintained 
indefinitely  if  a  future  legal  dispute  or 
inquiry  about  the  matters  addressed  in 
the  file  is  reasonably  foreseeable. 

Files  are  maintained  for  two  years 
after  completion  of  the  services  and 
then  destroyed 

system  MANAGER(S)  and  ADDRESS: 

Deputy  Assistant  Judge  Advocate 
General  (Legal  Assistance),  Office  of  the 


Judge  Advocate  General,  Department  of 
the  Navy.  200  Stovall  Street, 
Alexandria,  VA  22332-2400. 

NOTFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  office 
providing  the  legal  assistance  or  to  the 
Deputy  Assistant  Judge  Advocate 
General  (Legal  Assistance),  Office  of  the 
Judge  Advocate  General,  Department  of 
the  Navy,  200  Stovall  Street, 
Alexandria,  VA  22332-2400. 

The  vmtten  request  should  include 
full  name  and  must  be  signed  by  the 
requesting  individual. 


RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  office  providing 
the  legal  assistance  or  to  the  Deputy 
Assistant  Judge  Advocate  General  (Legal 
Assistance),  Office  of  the  Judge 
Advocate  General,  Department  of  the 
Navy,  200  Stovall  Street,  Alexandria, 
VA  22332-2400. 

The  written  request  should  include 
full  name,  address,  and  telephone 
number  of  the  requester  and  must  be 
signed  by  the  requesting  individual. 

CONTESTING  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Basic  information  is  provided  by  the 
client.  Additional  information  regarding 
the  case,  including  actions  taken  and 
the  ultimate  disposition  of  the  case,  is 
provided  by  the  attorney  rendering  the 
service. 

EXEMPTIONS  CLAIMED  FOfl  THE  SYSTBI: 

None. 

N05810-1 

SYSTEM  NAME: 

Article  138  Complaint  of  Wrongs 
(February  22.  1993,  58  FR  10773). 

CHANGES: 
SYSTEM  IDENTIFIER: 

Delete  entry  and  replace  with 
'N05819-4'. 

SYSTEM  NAME: 

Delete  entry  and  replace  with 
'Complaints  of  Wrong  Under  Article 
138/ Article  1150.' 


CATEGORIES  OF  MOIVDUALS  COVERa)  BY  THE 
SYSTEM: 

Delete  entry  and  replace  with:  'Active 
duty  Navy  and  Marine  Corps  personnel 
who  have  submitted  complaints  of 
wrong  pursuant  to  Article  138.  Uniform 
Code  of  Military  Justice,  or  Article  1150, 
U.  S.  Navy  Regulations,  1990  which 
have  been  forwarded  to  the  Secretary  of 
the  Navy  for  final  review  of  the 
proceedings.' 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

E)elete  entry  and  replace  with  'Files 
consist  of  complaint  or  report,  the 
investigations  into  the  complaint  or 
report,  the  action  of  the  general  court- 
martial  authority,  and  action  of  the 
Secretary  of  the  Navy  accumulated  at 
,  the  Office  of  the  Judge  Advocate 
General.' 

AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Delete  entry  and  replace  with  'Article 
138,  Uniform  Code  of  Military  Justice 
and  Article  1150,  U.S.  Navy 
Regulations,  1990.' 

PURPOSE(S): 

In  line  3,  after  the  words,  'Article  138' 
add  the  words,  'and  Article  1150'. 


RETRIEVAULnY: 

Delete  entry  and  replace  with  'Closed 
files  are  kept  in  alphabetical  order 
according  to  the  last  name  of  the 
complainant.  Active  files  are 
maintained  chronologically  by  case 
number.' 


RETENTION  AND  DISPOSAL: 

Delete  entry  and  replace  with 
'Permanent.  Retire  to  Washington 
National  Records  Center  when  3  years 
old.  Transfer  to  NARA  when  20  years 
old.' 


RECORD  SOURCE  CATEGORIES: 

Delete  entry  and  replace  with 
'Complainant;  investigatory  files; 
individuals  interviewed.' 


N05819-4 
SYSTEM  NAME: 

Complaints  of  Wrong  Under  Article 
138/Article  1150. 

SYSTEM  location: 

Office  of  the  Judge  Advocate  General 
(Code  32).  Department  of  the  Navy.  200 
Stovall  Street.  Alexandria.  VA  22332- 
2400.  Complaints,  three  years  old  or 
older,  are  stored  at  the  Federal  Records 
Center,  Suitland.  MD  20409. 
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CATEQOmES  Of  MOIVDUALS  COVERED  BY  THE 
SYSTEM: 

Active  duty  Navy  and  Marine  Corps 
personnel  jwho  have  submitted 
complaint^  of  wrong  pursuant  to  Article 
138,  Unifcim  Code  of  Military  Justice, 
or  Article  {1150  of  the  U.  S.  Navy 
Regulations  (1990)  which  have  been 
forwarded  to  the  Secretary  of  the  Navy 
for  final  review  of  the  proceedings. 

CATEQORIEai  Of  RECORDS  IN  THE  SYSTEM: 

Files  consist  of  complaint  or  report, 
the  investigations  into  the  complaint  or 
report,  the  action  of  the  general  court- 
martial  au  thority,  and  action  of  the 
Secretary  pf  the  Navy  accumulated  at 
the  Office  jof  the  Judge  Advocate 
General. 

AUTHORITY  lk>fl  MAIHTEHAMCE  Of  THE  SYSTEM: 

Article  138,  Uniform  Code  of  Military 
Justice  and  Article  1150  of  the  U.S. 
Navy  Regulations  (1990). 

PURPOSE(S)i 

Used  by  JAG  as  a  working  file  to 
review  anp  make  recommendations  to 
the  Secretary  of  the  Navy  on  Article  138 
and  Article  1150  complaints. 

ROUTINE  USES  Of  RECORDS  MAINTAMEO  M  THE 
SYSTEM,  INQLUD0W  CATEGORIES  Of  USERS  AND 
THE  PURPOSES  Of  SUCH  USES: 

In  addilon  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  ofithe  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  55^a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilati  )n  of  systems  notices  apply  to 
this  systejn. 

POUOES  At©  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  $F  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

File  foltiers. 


RETRIEVABilJTY 

Closed 
order  acci»rd 
com 

maintain4d 
number. 


lies  are  kept  in  alphabetical 
ing  to  the  last  name  of  the 
plainknt.  Active  files  are 

chronologically  by  case 


SAFEGUARQS: 

Files 
and  othej 
of  author 
hours;  th^ 
cabinets 
is  locked 


}  maintained  in  file  cabinets 
storage  devices  under  control 
zed  personnel  during  working 
office  spaces  in  which  the  file 
iind  storage  devices  are  located 
outside  office  working  hours. 


RETENTION  AND  DISPOSAL: 

Permarent.  Retire  to  Washington 
National  lecords  Center  when  3  years 


old.  Transfer  to  NARA  when  20  years 
old. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Deputy  Assistant  Judge  Advocate 
General  (Civil  Affairs),  Office  of  the 
Judge  Advocate  General,  Department  of 
the  Navy,  200  Stovall  Street, 
Alexandria,  VA  22332-2400. 

NOTFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Deputy 
Assistant  Judge  Advocate  General  (Civil 
Affairs),  Office  of  the  Judge  Advocate 
General,  Department  of  the  Navy,  200 
Stovall  Street,  Alexandria,  VA  22332- 
2400. 

The  written  request  should  contain 
full  name  and  the  approximate  date  the 
complaint  was  submitted  for  review  if 
known.  Written  requests  must  be  signed 
by  the  requesting  individual.  Personal 
visits  may  be  made  to  the  Civil  Affairs 
Division,  Office  of  the  Judge  Advocate 
General.  Room  9N11.  Hoffinan  Building 
II,  200  Stovall  Street,  Alexandria,  VA 
22332-2400.  hudividuals  making  such 
visits  should  be  able  to  provide  some 
acceptable  identification,  e.g.  Armed 
Forces  identification  card,  driver's 
license,  etc. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  Deputy 
Assistant  Judge  Advocate  General  (Civil 
Affairs),  Office  of  the  Judge  Advocate 
General.  Department  of  the  Navy.  200 
Stovall  Street.  Alexandria,  VA  22332- 
2400. 

The  written  request  should  contain 
full  name  and  the  approximate  dsrte  the 
complaint  was  submitted  for  review  if 
known.  Written  requests  must  be  signed 
by  the  requesting  individual.  Personal 
visits  may  be  made  to  the  Civil  Affairs 
Division.  Office  of  the  Judge  Advocate 
General.  Room  9N11,  Hoffinan  Building 
n,  200  Stovall  Street,  Alexandria,  VA 
22332-2400.  Individuals  making  such 
visits  should  be  able  to  provide  some 
acceptable  identification,  e.g.  Armed 
Forces  identification  card,  driver's 
license,  etc.  The  agency's  rules  for 
access  to  records  may  be  obtained  from 
the  system  manager. 

CONTESTINQ  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701:  or 
may  be  obtained  from  the  system 
manager. 


RECORD  SOURCE  CATEGORIES: 

Complainant;  investigatory  files; 
individuals  interviewed. 

EXEMPTIONS  CLAMS)  f  OR  THE  SY8TBI: 

None. 
N06530-1 
SYSTEM  name: 

Blood  Donor  Files  (February  22,  1993, 
58  FR  10798). 

CHANGES: 


SYSTEM  DENTFIBI: 

Delete  entry  and  replace  with 
'N06320-4'. 


RETBITION  AND  DISPOSAL: 

Delete  entry  and  replace  with 
'Records  are  destroyed  when  three  years 
old  or  discontinuance  of  function, 
whichever  is  earlier.' 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

In  line  2,  after  the  word  'Surgery'  add 
'.  2300  E  Street,  NW'. 


N06320-4 
SYSTEM  NAME: 

Blood  Donor  Files. 

SYSTEM  location: 

Organizational  elements  of  the 
Department  of  the  Navy.  Official 
mailing  addresses  are  pubUshed  as  an 
appendix  to  the  Navy's  compilation  of 
systems  of  records  notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

sysTEM: 

Personnel  donating  blood  or  seeking 
replacement  of  blood. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

Blood  donation  and  blood 
replacement  requirement  records. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301.  Departmental 
Regulations;  21  U.S.C.  60D-799;  and 
E.O.  9397. 

PURPOSE(S): 

To  record  emergency  blood  requests 
by  blood  type,  identify  donors,  replace 
blood  provided  to  cover  individuals, 
and  to  meet  regulatory  requirements 
imposed  by  the  Food  and  Drug 
Administration. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
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or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  notices  apply  to 
this  system. 

POUCIES  AND  PRACTICES  FOB  STORINd, 
RETRIEVING,  ACCESSINQ,  RETAINmQ,  AND 

dbp08mo  of  records  m  the  system: 
storaoe: 
Computerized  and  paper  records. 

RETRtEVABIUTY: 

Name  and  Social  Security  Number. 

SAFEGUARDS: 

Access  provided  on  a  need-to-know 
basis  only.  Computerized  information  is 
password  protected  and  maintained  is  a 
locked  and/or  guarded  office. 

RETBmON  AND  DISPOSAL: 

Records  are  destroyed  when  three 
years  old  or  discontinuance  of  function, 
whichever  is  earlier. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Policy  Official:  Chief,  Bureau  of 
Medicine  and  Surgery,  2300  E  Street, 
NW,  Washington,  DC  20372-5300. 

System  manager:  Commanding  officer 
of  the  activity  in  question.  Official 
maiUng  addresses  are  published  as  an 
appendix  to  the  Navy's  compilation  of 
systems  of  records  notices. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the 
commanding  officer  of  the  activity 
where  assigned. 

The  request  should  contain  full  name. 
Social  Security  Number,  and  must  be 
signed. 

RECORD  ACCESS  PROCEDURES: 

hidividuals  seeking  access  to  records 
contained  in  this  system  of  records 
should  address  written  inquiries  to  the 
commanding  officer  of  the  activity 
where  assigned. 

The  request  should  contain  full  name. 
Social  Security  Number,  and  must  be 
signed. 

CONTESTING  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager. 


RECORD  SOURCE  CATEGORIES: 

Individual,  American  Red  Cross, 
blood  donors,  hospitals,  persons  seeking 
replacement  of  blood. 

EXEMPTIONS  CLAMS)  FOR  THE  SY8TBII: 

None. 


N07320-1 


SYSTEM  NAME: 


Property  Accountability  Records 
(February  22,  1993,  58  FR  10808). 


CHANGES: 


SYSTEM  LOCATION: 

Delete  entry  and  replace  with 
'Organizational  elements  of  the 
Department  of  the  Navy.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Navy's  compilation  of 
systems  of  records  notices.' 

CATEGORIES  OF  INOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Delete  entry  and  replace  with  'Any 
individual  who  receives  and  signs  for 
government  property.' 


storage: 

In  line  4,  after  the  word  'photographs' 
add  ',  computerized  data  base,'. 

retrievability: 

In  line  2,  after  the  word  'Name,'  add 
'Social  Security  Number'. 

SAFEGUARDS: 

Delete  entry  and  replace  with  'Access 
is  limited  and  provided  on  a  need-to- 
know  basis  only.  Computerized  data 
bases  are  password  protected.' 

RETBTTION  AND  DISPOSAL: 

Delete  entry  ajid  replace  with 
'Property  accounting  records  are 
destroyed  when  two  years  old.  Custody 
receipts  are  destroyed  when  material  or 
equipment  is' destroyed.' 


N07320-1 
SYSTEM  NAME: 

Property  Accoimtability  Records. 

SYSTEM  location: 

Organizational  elements  of  the 
Department  of  the  Navy.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Navy's  compilation  of 
systems  of  records  notices. 

CATEGORIES  OF  INOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Any  individual  who  receives  and 
signs  for  government  property. 


CATEQOmES  OF  RECORDS  M  THE  SYSTBM: 

The  receipts  maintained  are  any  of  the 
following:  Logbooks,  property  passes, 
custody  chits,  charge  tickets,  sign  out 
cards,  tool  tickets,  sign  out  forms, 
photographs,  charge  cards,  or  any  other 
statement  of  individual  accountability 
for  receipt  of  government  property. 

AUTHORmr  FOR  MAMTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301.  Departmental 
Regulations  and  E.O.  9397. 

PURPOSE(S): 

To  identify  individuals  to  whom 
government  property  has  been  issued. 

ROUTINE  USES  OF  RECORDS  MAMTAMEO  «4  THE 
SYSTEM,  INCLUD«<Q  CATEGORIES  OF  USBtt  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act.  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAIMNG,  AND 
DSPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

The  receipts  may  be  maintained  in 
any  of  the  following  formats:  Logt)ooks, 
property  passes,  custody  chits,  charge 
tickets,  sign  out  cards,  tool  tickets,  sign 
out  forms,  photographs,  computerized 
data  base,  charge  out  cards  or  any  other 
statement  of  individual  accountability 
for  receipt  of  government  property. 

RETRIEVABILITY: 

Retrievability  may  be  by  any  of  the 
following:  Name,  Social  Security 
Number,  badge  number,  tool  number, 
property  serial  number,  or  any  other 
locally  determined  method  of  property 
receipt  accountability. 

safeguards: 

Access  is  limited  and  provided  on  a 
need-to-know  basis  only.  Computerized 
data  bases  are  password  protected. 

RETENTION  AND  DISPOSAL: 

Property  accounting  records  are 
destroyed  when  two  years  old.  Custody 
receipts  are  destroyed  when  material  or 
equipment  is  destroyed. 

SYSTBM  MANAQER(S)  AND  ADDRESS: 

The  system  manager  is  the 
commanding  officer  or  officer  in  charge 
of  the  activity  where  the  property 
accountability  records  are  maintained. 
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NOmCATION  PflocaxjRE: 

Individuals  seeking  to  determine 
whether  system  records  contain 
information  pertaining  to  them  may  do 
so  by  making  application  to  the 
commanding  officer  or  officer  in  charge 
of  the  activity  where  the  receipts  are 
located.  Individuals  making  application 
must  have  a  Department  of  the  Navy 
approved  ide^itification  card. 

RECORD  ACCESS4>R0CEI>UR€S: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  tl>e  commanding  officer  or 
officer  in  cha^  of  the  activity  where 
the  receipts  ate  located.  Individuals 
making  application  must  have  a 
Department  of  the  Navy  approved 
identification  card. 

CONTESTMQ  RECORD  PflOCEDUReS: 

The  Navy'd  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  publishea  in  Secretary  of  the  Navy 
Instruction  sill.S;  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCC  CATEQORCS: 

Informatiot  is  collected  directly  from 
the  subject  ii^ividual. 

EXEMPDONS  CUMB)  FOR  THE  SYSTEM: 
None. 

MFD00003 

SYSTEM  NAME: 

Joint  Unifohn  Military  Pay  System/ 
Manpower  Management 
System(JUMPS/MMS)  (February  22. 
1993.  58  FB  10635). 

CHANGES: 

•  •  • 

SYSTEM  NAME: 

Delete  entiV  and  replace  with  'Marine 
Corps  Total  Force  System  (MCTFS).' 

SYSTEM  LOCATI^: 

Delete  entity  and  replace  with 
'Primary  locations:  Defense  Mega- 
Center,  St.  L^uis,  MO  63120-1798. 

Defense  Fi|iance  and  Accounting 
Service- Kansas  City  Center,  1500  East 
Bannister  Ro^d,  Kansas  City,  MO 
64197-0001. iThe  Financial  Systems 
Activity-Kanjsas  City.  1500  Ea«t 
Bannister  Roed,  Kansas  City,  MO 
64197-0001. j 

Manpowei  Information  Systems 
Support  Activity,  1500  East  Bannister 
Road.  Kansai  City,  MO  64197-0001. 

Decentrali:  ted  segments:  Manpower 
Information  System  Support  Office-02, 
Marine  Corps  Base,  Camp  Lejeune  NC 
28542-5000J 


Manpower  Information  System 
Support  Office-03,  Marine  Corps  Base, 
Camp  Pendleton,  CA  92055-5000. 

Manpower  Information  System 
Support  Office-06,  Marine  Corps  Base, 
Hawaii,  Kaneohe  Bay,  HI  96863-5000. 

Manpower  Information  System 
Support  Office-09,  Headquarters,  U.S. 
Marine  Corps,  Washington.  DC  20380- 
1775. 

Manpower  Information  System 
Support  Office-16  and  17,  Marine  Corps 
Support  Activity,  Kansas  City,  MO 
64197-0001. 

Manpower  Information  System 
Support  Office-11,  Headquarters, 
Washington,  DC  20380-1775. 

Manpower  Information  System 
Support  Office-27,  Marine  Corps  Base, 
Camp  S.D.  Butler,  Okinawa,  JA,  FPO  AP 
98773-5001.' 

CATEGORIES  OF  MOIVDUAL  COVERS)  BY  THE 
SYSTEM: 

Delete  entry  and  replace  with  'Marine 
Corps  Total  Force  System  (MCTFS) 
contains  the  personnel  records  of  all 
active,  reserve  and  retired  Marines. 
MCTFS  also  contains  the  pay  records  of 
active  and  reserve  Marines.' 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Delete  entry  and  replace  with  'File 
contains  personnel  and  pay  data  which 
includes,  but  is  not  limited  to  Name, 
rank/grade.  Social  Security  Number, 
date  of  birth,  citizenship,  marital  status, 
home  of  record,  dependents  information 
including  their  Social  Security 
Numbers,  records  of  emergency  data, 
enlistment  contract  or  officer  acceptance 
form  identification,  duty  status, 
component  code,  population  group,  sex, 
ethnic  group,  duty  information  duty 
station/personnel  assignment,  unit 
information,  security  investigation  date/ 
type,  leave  account  information, 
separation  document  code,  test  scores/ 
information,  language  proficiency, 
military/civilian/off-duty  education, 
training  information  to  include 
marksmanship  data,  physical  fitness 
data,  swim  qualifications,  military 
occupational  specialties,  military  skills 
and  schools,  awards,  combat  tour 
information,  aviation/pilot/flying  time 
data,  reserve  drill  information,  reserve 
unit  information,  lineal  precedence 
number,  limited  duty  officer/ warrant 
officer  footnote,  TAD  data,  overseas 
deployment  data,  limited  medical  data, 
conduct  and  proficiency  marks,  years  in 
service,  promotional  data,  weight 
control  and  military  appearance  data, 
commanding  officer  assignment/relief 
data,  joint  MOS  data,  and  related  data. 
Pay  data  included  leave  and  earnings 
statement  which  may  include  base  pay, 
allowances,  allotments,  trand 


authorization,  health  care  coverage, 
dental  coverage  (if  applicable),  special 
pay  and  bonus  data,  federal  and  state 
withholding/'income  tax  data,  FDIC 
contributions,  Medicare,  Social 
Security,  SGLI  deductions,  leave 
account,  wage  and  summaries,  reserve 
drill  pay.  reserve  AT  pay,  and  other 
personnel/pay  management  data.' 


PURPOSE(S): 

Delete  entry  and  replace  with  'To 
maintain  records  of  pay  and  personnel 
data  on  all  active  and  reserve  Marine 
Corps  personnel,  and  to  maintain 
personnel  data  from  all  retired  Marine 
Corps  personnel.' 


storage: 

Delete  entry  and  replace  with  'Data  is 
recorded  on  magnetic  records  and  discs, 
computer  printouts,  microfilm,  file 
folders,  compact  disc,  electronic  media 
and  other  documents.' 


safeguards: 

Delete  entry  and  replace  with 
'Building  management  employs  security 
guards;  building  is  locked  nights  and 
holidays.  Authorized  persons  may  enter 
and  leave  the  building  during 
nonworking  hours  but  must  sign  in  and 
out.  Records  maintained  in  areas 
assessable  only  to  authorized  personnel 
have  a  specific  and  recorded  need-to- 
know.  On-line  data  sets  (both  type  and 
disc)  pertaining  to  personnel 
information  are  password  protected, 
areas  are  controlled  and  access  lists  are 
used.  The  files  are  also  protected  at  a 
level  appropriate  to  the  type  of 
information  being  processed.' 


system  manager(s)  and  address: 

Delete  entry  and  replace  with  'The 
Commandant  of  the  Marine  Corps, 
(Code  MIF),  Headquarters.  U.S.  Marine 
Corps,  Washington,  DC  20380-1775. 

Director,  Defense  Finance  and 
Accounting  Service  -  Kansas  City 
Center,  1500  East  Bannister  Road, 
Kansas  City,  MO  64197-0001.' 

notfication  procedure: 

Delete  entry  and  replace  with  'Active 
Duty/Reserve  Members  seeking  to 
determine  whether  pay  information 
about  themselves  is  contained  in  this 
system  should  address  written  inquiries 
to  the  member's  local  disbursing  office. 

Active  Duty/Reserve  Members  seeking 
to  determine  whether  pay  information 
about  themselves  is  contained  in  this 
system  should  address  written  inquiries 
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to  the  member's  immediate 
commanding  officer. 

Retired  Members  seeking  to  determine 
whether  persomiei  information  about 
themselves  is  contained  in  this  system 
should  address  written  inquiries  to  the 
Commandant  of  the  Marine  Corps, 
(Code  MIF),  Headquarters.  U.S.  Marine 
Corps.  Washington,  DC  20380-1775. 

Individual  should  provide  their  full 
name.  Social  Security  Number,  and  tlie 
request  must  be.^igned. 

In  order  to  personally  visit  the  above 
addresses  and  obtain  information, 
individuals  must  present  a  military 
identification  card,  a  driver's  license,  or 
other  proof  of  identity.' 

RECORDS  ACCESS  PROCEDURES: 

Delete  entry  and  replace  with  'Active 
Duty/Reserve  Members  seeking  to 
access  pay  information  about 
themselves  contained  in  this  system 
should  address  written  inquiries  to  the 
member's  local  disbursing  office. 

Active  Duty/Reserve  Members  seeking 
access  to  pay  information  about 
themselves  contained  in  this  system 
should  address  written  inquiries  to  the 
member's  immediate  commanding 
officer. 

Retired  Members  seeking  to  access 
personnel  information  about  themselves 
contained  in  this  system  should  address 
written  inquiries  to  the  Commandant  of 
the  Marine  Corps,  (Code  MIF). 
Headquarters.  U.S.  Marine  Corps, 
Washington,  DC  20380-1775. 

Individual  should  provide  their  full 
name.  Social  Security  Number,  and  the 
request  must  be  signed. 

In  order  to  personally  visit  the  above 
addresses  and  obtain  information, 
individuals  must  present  a  military 
identification  card,  a  driver's  license,  or 
other  proof  of  identity.' 


RECORD  SOURCE  CATEGORIES: 

Delete  entry  and  replace  with 
'Recruiting  offices,  disbursing  offices, 
active  and  reserve  Marine  Corps  unit 
administration  offices,  and  the 
individual  are  the  principle  source  of 
the  information  contained  in  the 
MCTFS  record  for  that  person.' 
***** 

MFD00003 
SYSTEM  NAME: 

Marine  Corps  Total  Force  System 
(MCTFS). 

SYSTEM  location: 

Primary  locations:  Defense  Mega- 
Center,  St.  Louis,  MO  63120-1798. 

Defense  Finance  and  Accounting 
Service-Kansas  City  Center,  1500  East 


Bannister  Road,  Kansas  City,  MO 
64197-0001.  The  Financial  Systems 
Activity-Kansas  City,  1500  East 
Bannister  Road.  Kansas  Cit",  MO 
64197-0001. 

Manpower  Information  Systems 
Support  Activity,  1500^ast  Bannister 
Road,  Kansas  City,  MO  64197-0001. 

Decentralized  segments: 

Manpower  Information  System 
Support  Office-02,  Marine  Corps  Base, 
Camp  Lejeune  NC  28542-5000. 

Manpower  Information  System 
Support  Office-03,  Marine  Corps  Base, 
Camp  Pendleton,  CA  92055-5000. 

Manpower  Information  System 
Support  Office-06,  Marine  Corps  Base, 
Hawaii,  Kaneohe  Bay,  HI  96863-5000. 

Manpower  Information  System 
Support  OfBce-09,  Headquarters,  U.S. 
Marine  Corps,  Washington,  DC  20380- 
1775. 

Manpower  Information  System 
Support  Office-16  and  17,  Marine  Corps 
Support  Activity,  Kansas  City,  MO 
64197-0001. 

Manpower  Information  System 
Support  Office-11,  Headquarters, 
Washington,  DC  20380-1775. 

Manpower  Information  System 
Support  Office-27,  Marine  Corps  Base, 
Camp  S.D.  Butler.  Okinawa,  JA,  FPO  AP 
98773-5001. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Marine  Corps  Total  Force  System 
(MCTFS)  contains  the  personnel  records 
of  all  active,  reserve  and  retired 
Marines.  MCTFS  also  contains  the  pay 
records  of  active  and  reserve  Marines. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

File  contains  personnel  and  pay  data 
which  includes,  but  is  not  limited  to 
Name,  rank/grade.  Social  Security 
Number,  date  of  birth,  citizenship, 
marital  status,  home  of  record, 
dependents  information  including  their 
Social  Security  Numbers,  records  of 
emergency  data,  enlistment  contract  or 
officer  acceptance  form  identification, 
duty  status,  component  code, 
population  group,  sex,  ethnic  group, 
duty  information  duty  station/personnel 
assignment,  unit  information,  security 
investigation  date/type,  leave  account 
information,  separation  document  code, 
test  scores/information,  language 
proficiency,  military/civilian/off-duty 
education,  training  information  to 
include  marksmanship  data,  physical 
fitness  data,  swim  qualifications, 
military  occupational  specialties, 
military  skills  and  schools,  awards, 
combat  tour  information,  aviation/pilot/ 
flying  time  data,  reserve  drill 
information,  reserve  unit  information, 
lineal  precedence  number,  limited  duty 


officer/warrant  officer  footnote,  TAD 
data,  overseas  deployment  data,  limited 
medical  data,  conduct  and  proficiency 
marks,  years  in  service,  promotional 
data,  weight  control  and  military 
appearance  data,  commanding  officer 
assignment/relief  data,  joint  MOS  data, 
and  related  data.  Pay  data  included 
leave  and  earnings  statement  which  may 
include  base  pay,  allowances, 
allotments,  bond  authorization,  health 
care  coverage,  dental  coverage  (if 
applicable),  special  pay  and  bonus  data, 
federal  and  state  withholding/income 
tax  data.  FDIC  contributions.  Medicare. 
Social  Security,  SGLI  deductions,  leave 
account,  wage  and  summaries,  reserve 
drill  pay,  reserve  AT  pay,  and  other 
personnel/pay  management  data. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  5013  and  37  U.S.C.  5031 
and  5201. 

PURPOSE(S): 

To  maintain  records  of  pay  and 
personnel  data  on  all  active  and  reserve 
Marine  Corps  personnel,  and  to 
maintain  personnel  data  from  all  retired 
Marine  Corps  personnel. 

ROUTINE  USES  OF  RECORDS  MAINTAMEO  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
EtoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  Attorney  General  of  the  U.S.  -  By 
officials  and  employees  of  the  Attorney 
General  in  connection  with  litigation, 
law  enforcement  or  other  matters  under 
the  legal  representative  of  the  Executive 
Branch  agencies. 

By  officials  and  employees  of  the 
American  Red  Cross  and  the  Navy  Relief 
Society  in  the  performance  of  their 
duties.  Access  will  be  limited  to  those 
portions  of  the  member's  record 
required  to  effectively  assist  the 
member. 

Federal,  state  and  local  government 
agencies  -  By  officials  and  employees  of 
federal,  state  and  local  government 
through  Official  request  for  information 
with  respect  to  law  enforcement, 
investigatory  procedures,  criminal 
prosecution,  civil  court  action  and 
regulatory  order. 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Marine  Corp's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 
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HETWevING,  ACCCSSWQ,  RETAHiNO.  AND 
mSPOSINQ  OF  RECORDS  IN  THE  SYSTEM: 

STORAQE: 

Data  is  ijecorded  on  magnetic  records 
and  discs,  computer  printouts, 
microfilm,  file  folders,  compact  disc, 
electronic  knedia  and  other  docimients. 

retrievabilIty: 

The  dati  contained  in  magnetic 
records  ca|i  be  displayed  on  cathode-ray 
tubes,  it  can  be  computer  printed  on 
paper,  and  it  can  be  converted  to 
microfomi  for  information  retrieval;  the 
data  in  th^  supporting  file  folders  and 
other  manual  records  is  retrieved 
manually.  Computerized  and 
conventional  indices  are  required  to 
retrieve  individual  records  firom  the 
system.  Normally,  all  types  of  records 
are  retrieved  by  Social  Security  Number 
and  name] 

SAFEGUARD^ 

Building  management  employs 
security  guards;  building  is  locked 
nights  and  holidays.  Authorized  persons 
may  enter|and  leave  the  building  during 
nonworkiig  hours  but  must  sign  in  and 
out.  Recoids  maintained  in  areas 
assessable!  only  to  authorized  personnel 
have  a  specific  and  recorded  need-to- 
know.  Onjline  data  sets  (both  type  and 
disc)  pertaining  to  personnel 
information  are  password  protected, 
areas  are  c  ontroUed  and  access  lists  are 
used.  The  files  are  also  protected  at  a 
level  appropriate  to  the  type  of 
information  being  processed. 

retention  and  disposal: 

Magnetic  records  are  maintained  on 
all  militaiy  personnel  and  certain 
civilians  while  they  are  in  service  or 
employed  by  the  service  and  for  a 
period  of  il  months  after  separation. 
Paper  and  film  records  are  maintained 
for  a  periqd  of  10  years  after  the  final 
transactioki,  then  they  are  destroyed. 
End  calendar  and  fiscal  year  'snapshots' 
of  the  MMS  data  base  are  maintained 
indefinitely  in  magnetic  form  at 
Headquarters,  U.S.  Marine  Corps. 

SYSTEM  MAllAQER(S)  AND  ADDRESS: 

The  Coinmandant  of  the  Marine 
Corps,  (Cide  MIF),  Headquarters.  U.S. 
Marine  cirps,  Washington,  DC  20380- 
1775.        I 

Director.  Defense  Finance  and 
Accounting  Service  -  Kansas  City 
Center,  1  $00  East  Bannister  Road, 
Kansas  City.  MO  64197-0001 

NOTnCATK^N  PROCEDURE: 

Active  (Duty/Reserve  Members  seeking 
to  determine  whether  pay  information 
about  the  mselves  is  contained  in  this 


system  should  address  written  inquiries 
to  the  member's  local  disbursing  office. 

Active  Duty/Reserve  Members  seeking 
to  determine  whether  pay  information 
about  themselves  is  contained  in  this 
system  should  address  written  inquiries 
to  the  member's  immediate 
commanding  officer. 

Retired  Members  seeking  to  determine 
whether  personnel  information  about 
themselves  is  contained  in  this  system 
should  address  written  inquiries  to  the 
Commandant  of  the  Marine  Corps, 
(Code  MIF),  Headquarters.  U.S.  Marine 
Corps,  Washington,  DC  20380-1775. 

Individual  should  provide  their  full 
name.  Social  Security  Number,  and  the 
request  must  be  signed. 

In  order  to  personally  visit  the  above 
addresses  and  obtain  information, 
individuals  must  present  a  military 
identification  card,  a  driver's  license,  or 
other  proof  of  identity. 

RECORDS  ACCESS  PROCEDURES: 

Active  Ehity/Reserve  Members  seeking 
to  access  pay  information  about 
themselves  contained  in  this  system 
should  address  written  inquiries  to  the 
member's  local  disbursing  office. 

Active  Ehity/Reserve  Members  seeking 
access  to  pay  information  about 
themselves  contained  in  this  system 
should  address  written  inquiries  to  the 
member's  immediate  commanding 
officer. 

Retired  Members  seeking  to  access 
personnel  information  about  themselves 
contained  in  this  system  should  address 
written  inquiries  to  the  Commandant  of 
the  Marine  Corps,  (Code  MIF), 
Headquarters.  U.S.  Marine  Corps, 
Washington,  DC  20380-1775. 

Individual  should  provide  their  full 
name.  Social  Security  Number,  and  the 
request  must  be  signed. 

hi  order  to  personally  visit  the  above 
addresses  and  obtain  information, 
individuals  must  present  a  military 
identification  card,  a  driver's  license,  or 
other  proof  of  identity. 

CONTESTING  RECORD  PROCEDURES: 

The  USMC  rules  for  contesting 
contents  and  appealing  initial  agency 
determinations  are  published  in 
Secretary  of  the  Navy  Instruction 
5211.5;  Marine  Corps  Order  P5211.2;  32 
CFR  part  701;  or  may  be  obtained  from 
the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Recruiting  offices,  disbursing  offices, 
active  and  reserve  Marine  Corps  unit 
administration  offices,  and  the 
individual  are  liie  principle  source  of 
the  information  contained  in  the 
MCTFS  record  for  that  person. 


EXEMPTIONS  CLAMED  FOR  THE  SYSTBI: 

None. 
[FR  Doc.  96-22856  Filed  9-6-96;  8:45  am) 

BIUJNQCOOE  500(M»4-f 


DEPARTMENT  OF  EDUCATION 

Notice  Of  Proposed  Information 
Collection  Requests 

agency:  Department  of  Education. 
action:  Submission  for  OMB  review; 
comment  request. 

SUMMARY:  The  Director,  Information 
Resources  Group,  invites  comments  on 
the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  October 
9. 1996. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Wendy  Taylor,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street.  NW..  Room  10235.  New 
Executive  Office  Building.  Washington. 
DC  20503.  Requests  for  copies  of  the 
proposed  information  collection 
requests  should  be  addressed  to  Patrick 
J.  Sherrill,  Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
5624,  Regional  Office  Building  3, 
Washington,  DC  20202-4651. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pati-ick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Director  of  the 
Information  Resources  Group  publishes 
this  notice  containing  proposed 
information  collection  requests  prior  to 
submission  of  these  requests  to  OMB. 
Each  proposed  information  collection, 
grouped  by  office,  contains  the 
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following:  (1)  Type  of  review  requested, 
e.g..  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Simunary 
of  the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
Sherriil  at  the  address  specified  above. 

Dated:  September  3, 1996. 
Gloria  Parker, 
Director,  Information  Resources  Group. 

Office  of  Educational  Research  and 
Improvement 

Type  o/fleview;  Revision. 

Title:  Early  Childhood  Longitudinal 
Siuvey. 

Frequency:  One  or  two  times. 

Affected  Public:  Individuals  or 
households;  Not-for-profit  institutions; 
State,  local  or  Tribal  Govenmient,  SEAs 
orLEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  8,170. 

Burden  Hours:  7,500. 

Abstract:  The  National  Center  for 
Education  Statistics  requests  a  3-year 
generic  clearance  from  the  Office  of 
Management  and  Budget  to  conduct 
developmental  and  design  activities 
(i.e.,  field  test)  that  will  culminate  in 
instruments  that  measure  cognitive 
outcomes  as  well  as  the  factors  that 
affect  learning  outcomes  in  young 
children  and  to  conduct  the  base  year 
survey  and  assessment  activities. 
Kindergarten  enroUee  cohorts  are 
involved. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  New. 

Title:  Title  VI  Innovative  Education 
Program  Strategies. 

Frequency:  Biennially. 

Affected  Public:  Federal  Government, 
State,  local  or  Tribial  Gov't,  SEAs  and 
LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  16,052. 

Burden  Hours:  48,884. 


Abstract:  This  form  will  be  used  by 
the  Department  as  a  means  for  collecting 
information  on  program  effectiveness  to 
report  to  Congress.  This  information 
wiU  assure  statutory  mandates  are 
followed. 

[FR  Doc.  96-22896  Filed  9-6-96;  8:45  am] 
BILLING  COOE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Morgantown  Energy  Technology 
Center;  Request  for  Financial 
Assistance  Applications 

AGENCY:  U.S.  Department  of  Energy, 
Morgantown  Energy  Technology  Center. 
ACTION:  Notification  of  availability  of  a 
request  for  financial  assistance 
appUcations. 

SUMMARY:  The  Department  of  Energy  is 
soliciting  applications  for  the 
development  of  advanced  drilling 
systems  which  will  be  capable  of 
reducing  overall  systems  costs, 
increasing  rates  of  penetration,  and  that 
will  allow  economical  development  of 
remaining  natural  gas  and  oil  resources 
in  the  United  States. 
DATES:  The  solicitation  will  be  available 
on  or  about  September  2,  1996,  and 
appUcations  will  be  accepted  for  a 
period  of  30  days.  The  last  date 
applications  will  be  accepted  will  be 
noted  in  the  solicitation. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
soUcitation  is  available  on  the  Internet 
at  http://www.metc.doe.gov/business/ 
sohcita.html.  Requests  for  information 
concerning  the  solicitation  should  be 
submitted  in  writing  to  the  following 
address:  U.S.  Department  of  Energy, 
Attn:  Thomas  L.  Martin,  M.S.  107, 
Morgantown,  WV  26507-0880.  Requests 
may  also  be  sent  by  FAX  to  (304)  285- 
4683,  or  by  Internet  to 
tmarti@metc.doe.gov. 
SUPPLEMENTARY  INFORMATION: 
Identification  Niunber:  DE-RP21- 
96MC33063s 

Authority  for  Issuance:  10  CFR  600. 
James  J.  Grabulis, 

Director,  Acquisition  and  Assistance  Division. 
[FR  Doc.  96-22903  Filed  9-4-96;  8:45  am] 
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Federal  Energy  Regulatory 
Commission 

[FERC-697] 

Proposed  Information  Collection  and 
Request  for  Comments 

AGENCY:  Federal  Energy  Regulatory 
Commission. 

ACTION:  Notice  of  proposed  information 
collection  and  request  for  comments.  - 

SUMMARY:  In  compliance  with  the 
requirements  of  Section  3506(c)(2)(a)  of 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  No.  104-13),  the  Federal  Energy 
Regulatory  Commission  (Commission)  is 
soliciting  public  comment  on  the 
specific  aspects  of  the  information 
collection  described  below. 

DATES:  Consideration  will  be  given  to 
comments  submitted  on  or  before 
November  8,  1996. 

ADDRESSES:  Copies  of  the  proposed 
collection  of  information  can  be 
obtained  from  and  written  comments 
may  be  submitted  to  the  Federal  Energy 
Regulatory  Commission,  Attn:  Michael 
P.  Miller,  Information  Services  Division, 
ED-12.4  888  First  Street.  N.E., 
Washington,  D.C..  20426. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  P.  Miller  may  be  reached  by 
telephone  at  (202)  208-1415.  by  fax  at 
(202)  237-0873,  and  by  email  at 
mmiller@ferc.fed.us. 

SUPPLEMENTARY  INFORMATION:  The 
information  collected  under  the  requests 
for  FERC-597  "Customer  Satisfaction 
Survey"  (OMB  No.  1902-0163)  is  used 
by  the  Commission's  PubUc  Reference 
and  Files  Maintenance  Branch  to 
evaluate  the  services  performed  in  the 
PubUc  Reference  Room  for  the  public. 
The  siuvey  is  conducted  on  an  aimual 
basis  and  responses  to  the  survey  are 
voluntary. 

Action:  The  Commission  is  requesting 
a  three-year  extension  of  the  current 
expiration  date,  with  no  changes  to  the 
existing  collection  of  data. 

Burden  Statement:  PubUc  reporting 
burden  for  this  collection  is  estimated 
as: 


Number  of  respondents  annually 
(1) 

Number  of  responses  per  re- 
spondent (2) 

Average  burden  hours  per  re- 
sponse (3) 

Total  annual  burden  hours 
(1)x(2)x(3) 

100 

1 

.15 

15 

Estimated  cost  burden  to  respondents: 
Because  of  the  minimal  amount  of  time 
necessary  to  conduct  this  survey  (15 
minutes),  and  the  volimtary  nature  of 


response  to  this  survey,  the  Commission 
estimates  that  the  cost  to  respondents 
will  be  minimal. 


The  reporting  burden  includes  the 
total  time,  effort,  or  financial  resources 
expended  to  generate,  maintain,  retain, 
disclose,  or  provide  the  information 
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including:  (1)  Reviewing  instructions; 
(2)  developing,  acquiring,  installing,  and 
utilizing  technology,  (where  applicable) 
and  systerts  for  the  purposes  of 
collecting,  validating,  verifying, 
processing,  maintaining,  disclosing  and 
providing  Information:  (3)  adjusting  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  (4)  training  personnel  to 
respond  tq  a  collection  of  information  (if 
applicable);  (5)  searching  data  sources; 
(6)  completing  and  reviewing  the 
collection  of  information;  and  (7) 
transmittiog,  or  otherwise  disclosing  the 
informatiqn. 

Generally,  the  estimate  of  cost  for 
respondeiits  is  based  upon  salaries  for 
professioi^l  and  clerical  support,  as 
well  as  ditect  and  indirect  overhead 
costs.  Direct  costs  include  all  costs 
directly  a^butable  to  providing  this 
information,  such  as  achninistrative 
costs  and  the  cost  for  information 
technologV.  Indirect  or  overhead  costs 
are  costs  ipcurred  by  an  organization  in 
support  of  its  mission.  These  costs 
apply  to  activities  which  benefit  the 
whole  oranization  rather  than  any  one 
particulan  function  or  activity. 

Commetits  are  invited  on:  (1)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Commission, 
including!  whether  the  information  will 
have  pradical  utility;  (2)  the  accuracy  of 
the  agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information, 
including  the  vaHdity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  ehhance  the  quahty,  utiUty  and 
clarity  of  jthe  information  to  be 
collected  j  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  o^  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  fontis  of  information  technology 
e.g.  permitting  electronic  submission  of 
response^. 
Lois  D.  CjiheU, 
Secretary. 
[FR  Doc.  9Jb-22906  Filed  9-&-96;  8:45  ami 
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[FERC  Fojm  No.  715] 

Proposeo  Information  Collection  and 
Request  for  Comments 

i 
Septembet  4. 1996. 

AGENCY:  t="ederal  Energy  Regulatory 

Commission. 

ACTION:  Notice  of  proposed  information 
collection  and  request  for  comments. 


SUMMARY:  In  compliance  with  the 
requirements  of  Section  3506(c)(2)(a)  of 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  No.  104-13),  the  Federal  Ener©r 
Regulatory  Commission  (Commission)  is 
soliciting  public  comment  on  the 
specific  aspects  of  the  information 
collection  described  below. 

DATES:  Consideration  will  be  given  to 
comments  submitted  on  or  before 
November  8. 1996. 

ADDRESSES:  Copies  of  the  proposed 
collection  of  information  can  be 
obtained  from  and  written  comments 
may  be  submitted  to  the  Federal  Energy 
Regulatory  Commission,  Attn:  Michael 
P.  Miller.  Information  Services  Division, 
ED-12.4.  888  First  Street,  N.E., 
Washington,  D.C.,  20426. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  P.  Miller  may  be  reached  by 
telephone  at  (202)  208-1415,  by  fax  at 
(202)  273-0873,  and  by  email  at 
mmiller©.fercfed.us. 

SUPPLEMENTARY  INFORMATION:  The 
information  collected  under  the 
requirements  for  FERC  Form  No.  715 
"Aimual  Transmission  Planning  and 
Evaluation  Report"  (1902-0171)  is  used 
by  the  Commission  to  implement  the 
statutory  provisions  of  Section  213(b)  of 
the  Federal  Power  Act  as  created  by  the 
provisions  of  the  Energy  Policy  Act  of 
1992.  The  information  collected  under 
FERC  Form  No.  715  is  used  to 
adequately  inform  potential 
transmission  customers.  State  regulatory 
authorities,  and  the  public  of  potentially 
available  transmission  capacity  and 
constraints.  In  addition,  the 
Commission  will  use  the  information  as 
part  of  its  efforts  to  encourage  the 
sharing  of  information  and  to  use  in 
resolving  disputes  between  all 
stakeholders  within  Regional 
Transmission  Groups  as  well  as    ■> 
disputes  brought  before  it  on 
transmission  conflicts.  The  Commission 
also  will  review  the  current 
requirements  for  this  form  after  full 
implementation  of  the  Commission's 
OASIS  rule  pursuant  to  Order  889.  The 
Commission  implements  these  filing 
requirements  in  the  Code  of  Federal 
Regulations  (CFR)  under  18  CFR  Part 
141.300. 

Action:  The  Commission  is  requesting 
a  three-year  extension  of  the  current 
expiration  date  with  no  changes  to  the 
existing  collection  of  data. 

Burden  Statement:  Public  Reporting 
burden  for  this  collection  is  estimated 
.    as: 


Number 
ol  re- 
spond- 
ents an- 
nuaJty(t) 

Number 
of  re- 
sponses 
per  re- 
spondent 
(2) 

Average 

burden 

hours  per 

response 

(3) 

Total  an- 
nual bur- 
den 
hours 
(1)x(2) 
x(3) 

200    . 

1 

100 

20.000 

Estimated  cost  burden  to  respondents: 
20,000  hours/2087  hours  per  year  x 
$102,000  per  year  =  $977,480. 

The  reporting  burden  includes  the 
total  time,  effort,  or  financial  resources 
expended  to  generate,  maintain,  retain, 
disclose,  or  provide  the  information 
including:  (1)  Reviewing  instructions; 

(2)  developing,  acquiring,  installing,  and 
utilizing  technology  and  systems  for  the 
purposes  of  collecting,  validating, 
verifying,  processing,  maintaining, 
disclosing  and  providing  information; 

(3)  adjusting  the  existing  ways  to 
comply  with  any  previously  applicable 
instructions  and  requirements;  (4) 
training  personnel  to  respond  to  a 
collection  of  information;  (5)  searching 
data  sources;  (6)  completing  and 
reviewing  the  collection  of  information; 
and  (7)  transmitting,  or  otherwise 
disclosing  the  information. 

The  estimate  of  cost  for  respondents 
is  based  upon  salaries  for  professional 
and  clerical  support,  as  well  as  direct 
and  indirect  overhead  costs.  Direct  costs 
include  all  costs  directly  attributable  to 
providing  this  information,  such  as 
administrative  costs  and  the  cost  for 
information  technology.  Indirect  or 
overhead  costs  are  costs  incurred  by  an 
organization  in  support  of  its  mission. 
These  costs  apply  to  activities  which 
benefit  the  whole  organization  rather 
than  any  one  particular  function  or 
activity. 

Comments  are  invited  on:  (1)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Commission, 
including  whether  the  information  will 
have  practical  utility;  (2)  the  accuracy  of 
the  agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information, 
including  the  vaUdity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology 
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e.g.  permitting  electronic  submission  of 

responses. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  96-22907  Filed  9-6-96;  8:45  am| 
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[FERC  Form  No.  714] 

Proposed  Information  Collection  and 
Request  for  Comments 

September  4, 1996. 

AGENCY:  Federal  Energy  Regulatory 

Commission,  Energy. 

ACTION:  Notice  of  proposed  information 

collection  and  request  for  comments. 

SUMMARY:  In  compliance  with  the 
requirements  of  Section  3506(c)(2)(a)  of 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  No.  104-13),  the  Federal  Energy 
Regulatory  Commission  (Commission)  is 
soliciting  public  comment  on  the 
specific  aspects  of  the  information 
collection  described  below. 


DATES:  Consideration  will  be  given  to 
comments  submitted  by  no  later  than 
November  8, 1996. 

ADDRESSES:  Copies  of  the  proposed 
collection  of  information  can  be 
obtained  from  and  written  comments 
may  be  submitted  to  the  Federal  Energy 
Regulatory  Commission,  Attn:  Michael 
P.  Miller,  Information  Services  Division, 
EI>,12.4,  888  First  Street,  N.E.. 
Washington,  D.C.  20426. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  P.  Miller  may  be  reached  by 
telephone  at  (202)  208-1415,  by  fax  at 
(202)  273-0873,  and  by  e-mail  at 
mmiller@ferc.fed. us. 

SUPPLEMENTARY  INFORMATION:  The 
information  collected  under  the 
requirements  for  FERC  Form  No.  714 
"Annual  Electric  Control  and  Planning 
Area  Report"  (OMB  No.  1902-0140)  is 
used  by  the  Commission  to  implement 
the  stattitory  provisions  of  Sections  202, 
207,  210,  211-213  of  the  Federal  Power 
Act(FPA),  as  amended  (49  Stat.  838;  16 


U.S.C.  791a-825r)  and  particularly 
Sections  304,  309  and  311.  The 
Commission  implements  Form  714*8 
filing  requirements  in  the  Code  of 
Federal  Regulations  (CFR)  under  18  CFR 
Part  141.51. 

FERC  Form  No.  714  gathers  basic 
utility  operating  and  planning 
information,  primarily  on  a  control  area 
basis,  for  the  purpose  of  evaluating 
utility  operations  related  to  proposed 
mergers,  interconnections,  wholesale 
rate  investigations,  and  wholesale 
market  changes  and  trends  under 
emerging  competitive  forces.  Such 
evaluations  are  made  to  assess 
reliability,  costs  and  other  operating 
attributes. 

Action:The  Commission  is  requesting 
a  three-year  extension  of  the  current 
expiration  date,  with  no  changes  to  the 
existing  collection  of  data. 

Burden  Statement:  Public  reporting 
burden  for  this  collection  is  estimated 
as: 


Number  of  respondents  annually 
(1) 


250 


Numt>er  of  responses  per  re- 
spondent (2) 


1 


Average  burden  hours  per  re- 
sponse (3) 


50 


Total  annual  txirden  hours 
(1)x(2)x(3) 


12.500 


Estimated  cost  burden  to  respondents: 
12,500  hours/2087  hours  per  year  x 
$102,000  per  year  =  $610,925.  The 
reporting  burden  includes  the  total  time, 
effort,  or  financial  resources  expended 
to  generate,  maintain,  retain,  disclose,  or 
provide  the  information  including:  (1) 
Reviewing  instructions;  (2)  developing, 
acquiring,  installing,  and  utilizing 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  verifying, 
processing,  maintaining,  disclosing  and 
providing  information;  (3)  adjusting  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  (4)  training  personnel  to 
respond  to  a  collection  of  information; 
(5)  searching  data  sources;  (6) 
completing  and  reviewing  the  collection 
of  information;  and  (7)  transmitting,  or 
otherwise  disclosing  the  information. 

The  estimate  of  cost  for  respondents 
is  based  upon  salaries  for  professional 
and  clerical  support,  as  well  as  direct 
and  indirect  overhead  costs.  Direct  costs 
include  all  costs  directly  attributable  to 
providing  this  information,  such  as 
administrative  costs  and  the  cost  for    ' 
information  technology.  Indirect  or 
overhead  costs  are  costs  incurred  by  an 
organization  in  support  of  its  mission. 
These  costs  apply  to  activities  which 
benefit  the  whole  organization  rather 
than  any  one  particular  function  or 
activity. 


Comments  are  invited  on:  (1)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Commission, 
including  whether  the  information  will 
have  practical  utility;  (2)  the  accuracy  of 
the  agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology 
e.g.,  permitting  electronic  aubmission  of 
responses. 
Lois  D.  Cashell, 
Secretary. 
|FR  Doc.  96-22908  Filed  9-6-96;  8:45  ami 

BILUNG  CODE  e717-01-M 


[Docket  No.  TIIM7-2-41-000] 

ANR  Storage  Company;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

September  3, 1996. 

Take  notice  that  on  August  29, 1996, 
ANR  Storage  Company  (ANR  Storage) 
tendered  for  filing  to  become  part  of  its 


FERC  Gas  Tariff.  Original  Volume  No.  2, 
Eighth  Revised  Sheet  No.  1(a),  with  a 
proposed  effective  date  of  October  1, 
1996. 

ANR  Storage  states  that  Eighth 
Revised  Sheet  No.  1(a)  reflects  ihe  new 
ACA  rate  to  be  charged  per  the  Annual 
Charge  Adjustment  clause  provisions 
established  by  the  Commission  in  Order 
No.  472,  issued  on  May  29,  1987.  The 
new  ACA  rate  to  be  charged  by  ANR 
Storage  will  be  effective  October  1, 
1996. 

ANR  Storage  states  that  copies  of  the 
filing  were  served  upon  the  company's 
Jurisdictional  customers.. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  D.C. 
20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 


47508 


Federal  Register  /  Vol.  61,  No.  175  /  Monday,  September  9.  1996  /  Notices 


inspection  n  the  Public  Reference 

Room. 

Lois  D.  Cash^U, 

Secretary. 

[FR  Doc.  96H22869  Filed  9-6-96;  8:45  am) 

BMJJNQ  COOE  1717-01-M 


[Docket  Na  fnWT-l -©1-000] 

ANR  Storage  Company;  Notice  of 
Proposed  phanges  in  FERC  Gas  Tariff 

September  3I 1996. 

Take  notice  that  on  August  29. 1996, 
ANR  Storage  Company  (ANR  Storage) 
tendered  fqr  filing  to  become  part  of  its 
FERC  Gas  Tariff,  Original  Volume  No.  1, 
Fourth  Revised  Sheet  No.  5,  with  a 
proposed  effective  date  of  October  1, 
1996%  ] 

ANR  Stt^e  states  that  Fourth 
Revised  Shteet  No.  5  reflects  the  new 
ACA  rate  ti  be  charged  per  the  Annual 
Charge  Adjustment  clause  provisions 
establisheq  by  the  Commission  in  Order 
No.  472,  issued  on  May  29, 1987.  The 
new  ACA  iate  to  be  charged  by  ANR 
Storage  will  be  effective  October  1, 
1996.         I 

ANR  Storage  states  that  copies  of  the 
filing  werej served  upon  the  company's 
iurisdictiomal  customers. 

Any  person  desiring  to  be  heard  or  to 
protest  sai^  filing  should  file  a  motion 
to  interveiie  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Streel,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  18  CFR 
385.214  and  385.21 1  of  the 
Commissitn's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Comm  ssion's  Regulations.  Protests 
will  be  cor  sidered  by  the  Commission 
in  determi  ling  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestantii  parties  to  the  proceeding. 
Any  perso  1  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commissi(»n  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cas  tell. 
Secretary. 
(PR  Doc.  96  -22870  Filed  9-6-96;  8:45  ami 
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Volume  No.  1,  the  following  tariff  sheet 
to  be  effective  October  1, 1996: 
Seventh  Revised  Sheet  No.  4 

Black  Marlin  states  that  the  above- 
referenced  tariff  sheet  is  being  filed 
pursuant  to  Section  18  of  the  General 
Terms  and  Conditions  of  Black  Marlin's 
tariff  to  reflect  the  decrease  of  the  ACA 
charge  to  0.19t/MMBtu  based  on  the 
Commission's  Annual  Charge  Billing  for 
Fiscal  Year  1996  and  an  average  Btu 
content  of  1.0436  MMBtu  per  Mcf. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE,  Washington,  DC,  20426, 
in  accordance  with  Sections  385.211 
and  385.214  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  fiUng  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell. 
Secretary. 
(FR  Doc.  96-22871  Filed  9-6-96;  8:45  am) 

BHJJNG  COO€  sriT-OI-M 


Black  IMarlin  Pipeline  Company;  Notice 
of  Proposjed  Changes  in  FERC  Gas 
Tariff 


September 

Take 
Black  Ma 
Marlin) 
part  of  its 


tei 


1996. 
noltice  that  on  August  29, 1996, 
in  Pipeline  Company  (Black 
idered  for  filing  to  become 
FERC  Gas  Tariff,  First  Revised 


20462,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission    ' 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell. 
Secretary. 
(FR  Doc.  96-22866  Filed  9-6-96;  8:45  ami 

BILLING  COOE  6717-01-M 


[Docket  No.  TM97-1-112-000] 

Blue  Lake  Gas  Storage  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

September  3, 1996. 

Take  notice  that  on  August  29, 1996. 
Blue  Lake  Gas  Storage  Company  (Blue 
Lake)  tendered  for  filing  to  become  part 
of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  Fourth  Revised  Sheet  No. 
5,  with  a  proposed  effective  date  of 
October  1,  1996. 

Blue  Lake  states  that  Fourth  Revised 
Sheet  No.  5  reflects  the  new  ACA  rate 
to  be  charged  per  the  Annual  Charge 
Adjustment  Clause  provisions 
established  by  the  Commission  in  Order 
No.  472,  issued  on  May  29, 1987.  The 
new  ACA  rate  to  be  charged  by  Blue 
Lake  will  be  effective  October  1, 1996. 

Blue  Lake  states  that  copies  of  the 
filing  were  served  upon  the  company's 
jurisdictional  customer. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E.,  Washington,  D.C. 


[Docket  No.  TMfl7-1  -87-000] 

Chandeleur  Pipe  Line  Company; 
Notice  of  Proposed  Clianges  in  FERC 
Gas  Tariff 

September  3. 1996. 

Take  notice  on  August  29, 1996, 
Chandeleur  Pipe  Line  Company 
(Chandeleur)  submits  for  filing  to 
become  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  the 
following  tariff  sheets  to  become 
effective  October  1, 1996: 

Fourth  Revised  Sheet  No.  5 

Chandeleur  proposes  to  adjust  its 
rates  to  reflect  the  Federal  Energy 
Regulatory  Commission's  FY  1996 
annual  charge  for  natural  gas  pipeline 
companies  of  $0.0023  per  MMBtu. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  18  CFR  385.214  and 
385.211.  All  such  motions  or  protests 
must  be  filed  as  provided  in  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken^  but  will 
not  serve  to  make  protestants  parties  of 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 
|FR  Doc.  96-22868  Filed  9-6-96;  8:45  ami 
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[Docket  No.  TM97-1-34-001] 

Florida  Gas  Transmission  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

September  3, 1996. 

Take  notice  that  on  August  29, 1996, 
Florida  Gas  Transmission  Company 
(FGT)  tendered*for  filing  as  part  of  its 
FERC  Gas  Tariff.  Third  Revised  Volume 
No.  1,  the  following  tariff  sheets  to 
become  effective  October  1, 1996. 

Substitute  Sixteenth  Revised  Sheet  No.  8A 
Substitute  Ninth  Revised  Sheet  No.  8A.01 
Substitute  Eighth  Revised  Sheet  No.  8A.02 
Substitute  Fourteenth  Revised  Sheet  No.  8B 
Substitute  Seventh  Revised  Sheet  No.  8B.01 

FGT  states  that  the  above  referenced 
tariff  sheets  are  being  filed  pursuant  to 
Section  22  of  the  General  Terms  and 
Conditions  (GTC)  of  FGT's  tariff  to 
reflect  a  decrease  of  the  ACA  charge  to 
0.19  c  per  MMBtu  based  on  the 
Commission's  Annual  Charge  Billing  for 
Fiscal  Year  1996.  FGT  states  th^t  it  is 
requesting  these  sheets  be  made 
effective  in  place  of  the  corresponding 
tariff  sheets  filed  August  21,  1996  in 
Docket  No.  TM97-1-34-000  which 
reflected  the  calculation  of  the  ACA 
Charge  fit)m  the  wrong  Unit  Charge 
Factor. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Conunission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 
|FR  Doc.  96-22877  Filed  9-6-96;  8:45  am] 

BILUNQ  CODE  CTir-OI-M 


[Docket  No.  TIM97-1-6&-000] 

Jupiter  Energy  Corporation;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

September  3, 1996. 

Take  notice  that  on  August  28, 1996 
Jupiter  Energy  Corporation  (Jupiter 
Energy),  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff,  Original 
Volume  No.  1,  the  following  sheets, 
with  a  proposed  effective  date  of 
October  1,  1996: 


47509 


Tenth  Revised  Sheet  No.  4A 
Tenth  Revised  Sheet  No.  5A 
Tenth  Revised  Sheet  No.  6A 

Jupiter  Energy  states  that  the  filed 
tariff  sheets  reflect,  pursuant  to  Section 
154.38(d)(6)  of  the  Commission's 
regulations,  the  implementation  of 
Jupiter  Energy's  Annual  Charge 
Adjustment  (ACA)  surcharge.  The 
proposed  surcharge  rate  is  0.23?  per 
Mcf. 

Jupiter  Energy  states  that  copies  of  the 
filing  have  been  served  on  the 
Company's  jurisdictional  customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure.  All  such  motions  or 
protests  should  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  Jupiter  Energy's 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  Cashell. 
Secretary. 
(FR  Doc.  96-22874  Filed  9-6-96;  8:45  am) 

BILUNQ  CODE  e717-01-M 

[Docket  No.  RP96-350-000] 

K  N  Interstate  Gas  Transmission  Co.; 
Notice  of  Waiver  Request 

September  3, 1996. 

Take  notice  that  on  August  28, 1996 
K  N  Interstate  Gas  Transmission  Co.  (K 
N  Interstate)  filed  a  request  for  a  one- 
time waiver  of  certain  timing 
requirements  of  Section  18  of  its  FERC 
GAS  Tariff,  Volume  No.  I-B,  relating  to 
the  Right  of  First  Refusal  process.  K  N 
Interstate  requests  a  shortened  time 
fi^me  for  the  iterative  bidding  process, 
if  applicable,  and  for  tendering  and 
execution  of  new  service  agreements. 

K  N  Interstate  states  that  copies  of  the 
filing  have  been  served  upon  mainline 
transportation  and  storage  shippers  and 
affected  state  regulatory  bodies. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  this 
filing  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  D.C.  20426,  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214). 


All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  petition  to  intervene 
in  accordance  with  the  Commission's 
Rules.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell, 
Secretory. 

[FR  Doc.  96-22878  Filed  9-6-96;  8:45  am) 
nujNQ  CODE  erir-oi-M 


[Docket  No.  TM97-1-47-000] 

MIGC,  Inc.;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

September  3, 1996. 

Take  notice  that  on  August  29, 1996. 
MIGC,  Inc.  (MIGC)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff.  First 
Revised  Volume  No.  1,  Fourth  Revised 
Sheet  No.  4.  This  tariff  sheet  is  proposed 
to  become  effective  October  1,  1996. 

MIGC  states  that  the  instant  filing  is 
being  submitted  to  reflect  Annual 
Charge  Adjustment  unit  charges 
appUcable  to  transportation  services 
during  the  fiscal  year  commencing 
October  1,  1996. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  sections 
385.214  and  385.211).  All  such  petitions 
or  protests  must  be  filed  as  provided  in 
section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell. 
Secretary. 

(FR  Doc.  96-22875  Filed  9-6-96;  8:45  ami 
BILUNQ  CODE  6717-01-M 
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[Dodwt  No.  11197-1-37-000] 

Northwest  Pipeline  Corporation;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 


September  3. 1996. 

Take  notice  that  on  August  29, 1996, 
Northwest  I^peline  Corporation 
(Northwest)  tendered  for  filing  as  part  of" 
its  FERC  Ga$  Tariff  the  following  tariff 
sheets,  to  become  effective  October  1. 
1996: 

Third  Revised  Volume  No.  1 

Eighth  Revised  Sheet  No.  5 

Seventh  Revised  Sheet  No.  8 
Original  Volikne  No.  2 

Twenty-Flr^t  Revised  Sheet  No.  2.2 

Northwest  states  that  the  purpose  of 
this  filing  isito  update  Northwest's  tariff 
to  reflect  the  Commission  approved 
Annual  Cha^e  Adjiistment  (ACA)  factor 
to  be  effective  for  the  twelve-month 
period  beginning  October  1,  1996 
pursuant  to  Section  154.402  of  the 
Conunissioii's  regulations  and  Section 
16  of  the  General  Terms  and  Conditions 
of  Northwest's  tariff.  Northwest  states 
that  its  new  ACA  factor  will  be  .20*  per 
MMBtu,  a  r^uction  of  .02*  per  MMBtu 
from  its  cuitent  ACA  factor. 

Any  person  desiring  to  be  heard  or 
protest  this  filing  should  file  a  motion 
to  intervena  or  protest  with  the  Federal 
Energy  Regiilatory  Commission.  888 
First  Street,  NE..  Washington,  DC  20426, 
in  accordance  with  Sections  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  mu6t  be  filed  as  provided  in 
Section  154,210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Com|nission  in  determining  the 
appropriate:  action  to  be  taken,  but  will 
not  serve  tO'  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lok  D.  Caahell. 
Secretary. 
IFR  Doc.  96-^2876  Filed  9-6-96;  8:45  am) 

SUMO  COOE  1717-01-M 


[DoctMt  Htm,  ER9ft-16«3-000,  EC96-1»-000 
Md  EI.96-4^-0001 

Pacific  Qa9  and  Electric  Company,  San 
Diego  Gas  ft  Electlc  Company, 
Southern  Caiifomia  Edison  Company; 
Notice  of  Spealcers  and  Panels  for 
Technical  Conference 

August  30, 1D96. 

As  previously  annoiuiced  (61  FR 
42878  (Aug.  19, 1996)),  the  Coiimiission 
Staff  will  convene  a  two-day  technical 


conference  in  the  captioned  proceedings 
to  be  held  on  Thursday.  September  12 
and  Friday,  September  13. 1996,  at  the 
offices  of  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington.  DC  20426.  The  technical 
conference  will  commence  at  10:00  a.m. 
on  Thursday,  September  12, 1996.  The 
starting  time  for  the  second  day  of  the 
technical  conference,  Friday  September 
13, 1996,  has  been  changed  to  9:00  a.m. 
The  technical  conference  will  be  open 
to  all  interested  persons. 

More  interested  persons  desired  to 
speak  at  the  technical  conference  than 
the  time  allotted  would  have  allowed. 
Therefore,  based  on  the  requests  to 
participate,  the  Commission  Staff  has 
assembled  panels  of  speakers 
representing  a  broad  spectnun  of 
interests  and  views  for  each  panel.  A  list 
of  the  speakers  and  panels  for  the 
technical  conference  is  contained  in  the 
Attachment. 

For  Further  Information  Contact: 
Stephen  T.  Greenleaf .  Office  of  Electric 

Power  Regulation,  Federal  Energy 

Regulatory  Commission,  888  First 

Street.  N.E..  Washington.  DC  20426, 

(202) 208-0430 
David  E.  Mead,  Office  of  Economic 

Pohcy.  Federal  Energy  Regxilatory 

Commission.  888  First  Street,  N.E.. 

Washii^on.  DC  20426,  (202)  208- 

0438 
Lois  D.  Casiiell. 
Secretary. 

Panels  for  Staff  Conference  on  WEPEX 

Each  paneUst  should  plan  on  a  five 
minute  presentation  followed  by 
questions  fit>m  the  Commission  Staff. 

Thursday,  September  12,  1996  Agenda 

Panel  1 — Market  Power 

The  paneUsts  will  discuss  the  market 
power  analyses  presented  by  the 
applicants,  including  related  topics, 
such  as  the  role  of  demand-side  bidding; 
effect  of  any  performance-based 
ratemaking;  die  role  of  the  power 
exchange;  the  appropriate  monitoring 
program;  any  mitigation  measures  that 
may  be  needed;  and  the  effect  of  zones 
on  market  power;  as  well  as  other  issues 
concerning  market  power  that 
participants  wish  to  address. 

Joe  D.  Pace,  for  Pacific  Gas  &  Electric 
Company 

Paul  Jo«kow.  Elizabeth  and  James 
Killian,  Profiessor  of  Economics  and 
Management.  Head.  Department  of 
Economics,  Massachusetts  Institute  of 
Technology,  for  Southern  Caiifomia 
Edison  Company 

William  Hieronymus,  for  San  Diego  Gas 
&  Electric  Company 


Scott  Hempling,  Toward  Utility  Rate 

Normalization 
Evelyn  K.  Elsesser,  Energy  Producers 

and  Users  Coalition 
Dennis  W.  Carlton,  for  Sacramento 

Municipal  Utility  District 
Sara  D.  Schotland.  Electricity 

Consvuners  Resource  Council 

Limch 

Panel  2 — ^Transmission  Pricing 

The  panelists  will  discuss 
transmission  pricing  issues,  including 
cost  recovery  and  access  charges;  market 
efficiency,  cost  shifting;  congestion 
management  issues;  ancillary  services 
and  losses  issues;  and  the  appropriate 
use  of  zones. 

Stephen  J.  Metague.  Manager  of  Grid 

Customer  Services.  Pacific  Gas  & 

Electric  Company 
Maureen  Palmer.  Bulk  Power  Special 

Projects,  Los  Angeles,  Department  of 

Water  and  Power 
Barbara  Barkovich,  for  Caiifomia  Large 

Energy  Consvmiers'  Association 
Clifford  B.  Rochlin,  Market  Advisor, 

Southern  Caiifomia  Gas  Company 
W.  Kent  Palmerton,  Manager  of  Industry 

Restructiuing  Programs.  Northern 

Caiifomia  Power  Agency 
Larry  Klein.  City  and  County  of  San 

Francisco.  Caiifomia 

Friday,  September  13,  1996  Agenda 

Panel  3 — ^Transmission  Expansion  and 
Transmission  Rights/TCCs 

The  panedists  will  discuss 
transmission  expansion  issues, 
including  who  builds  and  pays  for  new 
facilities  and  the  proper  incentives  to 
ensure  that  necessary  new  transmission 
facilities  are  constructed.  The  panelists 
wrill  also  discuss  physical  transmission 
rights  and  role  of  financial  instruments. 
i.e..  Transmission  Congestion  Contracts 
(TCCs).  The  Commission  staff  is 
interested  in  comments  addressing  the 
interaction  of  proposed  WEPEX 
transmission  rights  and  TCCs  with  the  " 
Commission's  pending  CRT  proposal. 
Geoff  Gaebe.  Group  Manager,  San  Diego 

Gas  &  Electric  Company 
Ron  Nunnally,  Manager  of  Grid 

Planning  and  Strategy,  Southem 

Caiifomia  Edison  Company 
Jeffrey  K.  Hartman,  Director,  Wholesale, 

Cogeneration  and  UEG  Segments, 

Southem  Caiifomia  Gas  Company 
Robert  A.  Levin,  Senior  Vice-President 

of  the  New  York  Mercantile  Exchange 
Keith  McCrea.  Caiifomia  Maniifacturers 

Association 
W.  Kent  Palmerton,  Manager  of  Industry 

Restmcturing  Programs,  Northem 

Caiifomia  Power  Agency 
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Panel  4 — ISO  Facilities  and  Operations       [DocKet  No.  TM97-1  -l  1 1  -000] 


The  panelists  will  discuss  the 
transmission/distribution  split;  what 
control  will  be  transferred  from  utilities 
to  the  ISO;  the  ISO's  integration  of 
national,  regional  and  individual 
transmission  owner  operational  criteria; 
and  the  incentives  the  ISO  will  have  to 
achieve  operational  efficiency. 

Dennis  N.  Benevides,  Senior 
Transmission  Planning  Engineer, 
Pacific  Gas  &  Electric  Company 

Sohrab  A.  Yari,  Transmission  Planning 
Supervisor,  San  Diego  Gas  &  Electric 
Company 

Arraie  Perez,  Manager  of  Transmission 
Planning,  Southern  California  Edison 
Company 

Marcie  Edwards,  Director  of  Bulk 
Power,  Los  Angeles  Department  of 
Water  and  Power 

Chris  Kiriakou,  Assistant  General 
Manager  of  Energy  Resources,  Turlock 
Irrigation  District 

Jeffi^y  C.  Miller,  Supervisor  of 
Transmission  Planning  for  the 
Sacramento  Municipal  Utility  District 
and  Chairman  of  the  Western  Systems 
Coordinating  Council  (WSCC) 
Reliability  Subcommittee 

Lunch 

Panel  5 — Scheduling,  Bidding, 
Settlements  and  the  Role  of  Scheduling 
Coordinators 

The  panelists  will  discuss  the 
integration  of  PX  bidding  and  bilateral 
schedules;  the  types  of  information  that 
should  flow  among  the  PX,  ISO  and 
scheduling  coordinators;  the  advantages 
and  disadvantages  of  ISO/PX  separation; 
unit  commitment  decision  making; 
ancillary  services  issues;  must-run  and 
overgeneration  criteria. 

John  Ballance,  Manager  of  Grid 
Dispatch,  Southern  California  Edison 
Company 

Susan  J.  Mara.  Director  of  Transmission 
Policy  and  Pricing,  Pacific  Gas  & 
Electric  Company 

Eric  C.  Woychik,  Utility  Consumers' 
Action  Network 

Jan  Smutny-Jones,  Executive  Director, 
Independent  Energy  Producers 
Association 

Thomas  Beach,  for  Watson  Cogeneration 
Company 

Barbara  Barkovich,  for  California  Large 
Energy  Consumers  Association 

IFR  Doc.  96-22865  Filed  9-6-96;  8:45  am] 
BILUN<$  CODE  SriTmi-M 


Steuben  Gas  Storage  Company;  Notice 
of  Proposed  Changos  in  FERC  Gas 
Tariff 

September  3, 1996. 

Take  notice  that  on  August  29, 1996, 
Stueben  Gas  Storage  Company  (Steuben) 
tendered  for  filing  to  become  part  of  its 
FERC  Gas  Tariff,  Original  Volume  No.  2, 
Fourth  Revised  Sheet  No.  1(A),  with  a 
proposed  effective  date  of  October  1, 
1996. 

Steuben  states  that  Fourth  Revised 
Sheet  No.  1(A)  reflects  the  new  ACA 
rate  to  be  charged  per  the  Annual 
Charge  Adjustment  clause  provisions 
established  by  the  Commission  in  Order 
No.  472,  issued  on  May  29, 1987.  The 
new  ACA  rate  to  be  charged  by  Steuben 
will  be  effective  October  1, 1996. 

Steuben  states  that  copies  of  the  filing 
were  served  upon  the  company's 
Jurisdictional  customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 
|FR  Doc.  96-22867  Filed  9-6-96;  8:45  am) 

BILUNG  CODE  STir-OI-M 


[Docket  No.  ER96-2S24-000] 

Symmetry  Device  Research,  inc.; 
Notice  of  Issuance  of  Order 

September  4, 1996. 

Symmetry  Device  Research,  Inc. 
(SDRI)  submitted  for  filing  a  rate 
schedule  under  which  SDRI  will  engage 
in  wholesale  electric  power  and  energy 
transactions  as  a  marketer.  SDRI  also 
requested  waiver  of  various  Commission 
regulations.  In  particular,  SDRI 
requested  that  the  Commission  grant 
blanket  approval  under  18  CFR  Part  34 
of  all  future  issuances  of  securities  and 
assumptions  of  liability  by  SDRI. 


On  August  22, 1996,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring io  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liabifity  by  SDRI  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period,  SDRI  is  authorized  to  issue 
securities  and  assume  obligations  or 
liabilities  as  a  guarantor,  indorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  {)erson;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  SDRI's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
September  23, 1996.  Copies  of  the  full 
text  of  the  order  are  available  from  the 
Commission's  Public  Reference  Branch, 
888  First  Street,  N.E.  Washington.  D.C. 
20426. 

Lois  D.  Casliell, 
Secretary. 
(FR  Doc.  96-22909  Filed  »-6-96:  8:45  am) 

BILUNQ  CODE  CTtr-OI-M 


[Docket  No.  TM97-1-8<M>00] 

Tarpon  Transmission  Company;  Notice 
of  Change  in  Annual  Charge 
Adjustment 

Septembers,  1996. 

Take  notice  that  on  August  29, 1996, 
Tarpon  Transmission  Company 
(Tarpon)  tendered  for  filing  to  be  a  part 
of  its  FERC  Gas  Tariff,  Original  Volume 
No.  1,  the  following  tariff  sheets,  with 
a  proposed  effective  date  of  October  1, 
1996: 

Fourteenth  Revised  Sheet  No.  2A 
Fourth  Revised  Sheet  No.  2E 
Seventh  Revised  Sheet  No.  86A 
Ninth  Revised  Sheet  No.  96A 
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Tarpon  itates  that  the  purpose  of  this 
filing  is  toprevise  its  Annual  Charge 
Adjustment  surcharge  in  order  to 
recover  th^  Commission's  annual 
charges  fof  the  1996  fiscal  year.  Also 
note  that  1|arpon  proposes  to  delete 
language  rfelated  to  certain  surcharges 
which  are  hQ  longer  effective. 

Tarpon  *tates  that  copies  of  the  filing 
have  been  mailed  to  its  customers  and 
interested  parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Streel,  N.E.,  Washington,  D.C. 
20426,  in  Accordance  with  Rules  211 
and  214  o(the  Commission's  Rules  of 
Practice  aild  Procedures  (18  CFR 
385.211  aiad  385.214).  Such  motions  or 
protests  n^st  be  filed  as  provided  in 
Section  134.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriaie  action  to  be  taken,  but  will 
not  serve  lo  make  protestants  parties  to 
the  proceadings.  Any  person  desiring  to 
become  a  party  must  file  a  motion  to 
intervene.JCopies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  lor  public  inspection. 
Lois  D.Casi  bell. 
Secretary. 
[FR  Doc.  96-22873  Filed  9-6-96;  8:45  am) 

BILUNG  coo  i  6717-01-M 


[Docket  Na  TM97-1 -82-000] 

Viking  Gas  Transportation  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

September  3.  1996. 

Take  nc  tice  that  on  August  28, 1996, 
Viking  Ga  5  Transmission  Company 
(Viking)  tifndered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  Six  h  Revised  Sheet  No.  6,  to  be 
effective  October  1,  1996. 

Viking  1  itates  that  the  purpose  of  this 
filing  is  tc  reduce  Viking's  Annual 
Charge  Adjustment  (ACA)  surcharge 
from  $0.0  )23  per  dekatherm  to  $0.0020 
per  dekat  lerm,  as  permitted  by  Section 
154.204  o  ■  the  Commission's 
Regulatio  is. 

Viking  itates  that  copies  of  this  filing 
have  beer  mailed  to  all  of  its  customers 
and  to  aff  jcted  State  regulatory 
commissi  9ns. 

Any  pe  "son  desiring  to  be  heard  or  to 
protest  sa  id  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Stre  Jt,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commiss  on's  Rules  of  Practice  and 


Procedure.  All  such  motions  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashdl, 
Secretary. 
(FR  Doc.  96-22872  Filed  »-6-96;  8:45  ami 

BHXMQ  COOE  CTir-OI-M 


[Docket  No.  ER96-2798-000.  at  ai.] 

New  England  Power  Pool,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

September  3, 1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  New  England  Power  Pool 

[Docket  No.  ER96-2798-0001 

Take  notice  that  on  August  23, 1996,, 
the  New  England  Power  Pool  Executive 
Committee  filed  a  signature  page  to  the 
NEPCX)L  Agreement  dated  September  1, 
1971,  as  amended,  signed  by  Natural 
Resources  Group,  Inc.  (Natural 
Resources).  The  New  England  Power 
Pool  Agreement,  as  amended,  has  been 
designated  NEPOOL  FPC  No.  2. 

The  Executive  Committee  states  that 
acceptance  of  the  signature  page  would 
permit  Natural  Resources  to  join  the 
over  100  Participants  already  in  the 
Pool.  NEPOOL  further  states  that  the 
filed  signature  page  does  not  change  the 
NEPOOL  Agreement  in  any  manner, 
other  than  to  make  Natural  Resources  a 
Participant  in  the  Pool.  NEPOOL 
requests  an  effective  date  of  October  1, 
1996,  for  commencement  of 
participation  in  the  Pool  by  Natural 
Resources. 

Comment  date:  September  16,  1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

2.  Louisville  Gas  and  Electric  Company 

[Docket  No.  ER96-2799-0001 

Take  notice  that  on  August  26, 1996, 
Louisville  Gas  and  Electric  Company 
(LG&E),  tendered  for  filing  a  copy  of  a 
PiutJiase  and  Sales  Agreement  between 
LG&E  and  Entergy  Power  Marketing 
Corp.  under  Rate  Schedule  GSS — 
Generation  Sales  Service. 

Comment  date:  September  16, 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 


3.  Louisville  Gas  and  Electric  Company 

[Docket  No.  BR96-2800-0001 

Take  notice  that  on  August  26, 1996, 
Louisville  Gas  and  Electric  Company, 
tendered  for  filing  copies  of  service 
agreements  between  Louisville  Gas  and 
Electric  Company  and  Koch  Power 
Services,  Inc.  under  Rate  GSS. 

Comment  date:  September  16, 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

4.  Louisville  Gas  and  Electric  Company 

[Docket  No.  ER96-2801-000I 

Take  notice  that  on  August  26, 1996, 
Louisville  Gas  and  Electric  Company, 
tendered  for  filing  copies  of  a  service 
agreement  between  Louisville  Gas  and 
Electric  Company  and  Rainbow  Energy 
Marketing  Corp.  under  Rate  GSS. 

Comment  date:  September  16, 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

5.  Louisville  Gas  and  Electric  Company 

[Docket  No.  ER96-2802-O001 

Take  notice  that  on  August  26, 1996, 
Louisville  Gas  and  Electric  Company, 
tendered  for  filing  copies  of  service 
agreements  between  Louisville  Gas  and 
Electric  Company  and  South 
Mississippi  Electric  Power  Assoc,  under 
Rate  GSS. 

Comment  date:  September  16, 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

6.  Northern  States  Power  Company 
(Minnesota  Company) 

(Docket  No.  ER96-2803-O0O1 

Take  notice  that  on  August  26, 1996, 
Northern  States  Power  Company 
(Minnesota)  (NSP),  tendered  for  filing  a 
Supplement  No.  1  (Supplement)  to  the 
Municipal  Interconnection  and 
Interchange  Agreement  (Agreement) 
dated  February  6, 1996,  between  NSP 
and  the  City  of  Ada  (City).  NSP  files  this 
Supplement  on  behalf  of  City  and  itself. 

"The  Supplement  provides  for  a 
change  in  the  language  in  Service 
Schedules  A,  B,  and  D  of  the  Agreement 
to  remove  a  reference  to  a  specified 
billing  date.  NSP  requests  the 
Commission  waive  its  Part  35  notice 
requirements  and  accept  this 
Supplement  for  filing  effective 
December  1, 1995. 

Comment  date:  September  16, 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

7.  Louisville  Gas  and  Electric  Company 

[Docket  No.  ER96-2805-0001 

Take  noUce  that  on  August  26, 1996, 
Louisville  Gas  and  Electric  Company 
(LG&E),  tendered  for  filing  a  copy  of  a 
Non-Firm  Transmission  Agreement 
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between  Louisville  Gas  and  Electric 
Company  and  Morgan  Stanley  Capital 
Group  Services  under  Rate  TS. 

Comment  date:  September  16,  1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

8.  Wisconsin  Public  Service 
Corporation 

(Docket  No.  ER96-2807-O00I 

Take  notice  that  on  August  26, 1996, 
Wisconsin  Public  Service  Corporation 
(WPSC).  tendered  for  filing  an  executed 
Transmission  Service  Agreement 
between  WPSC  and  VTEC  Energy  Inc. 
The  Agreement  provides  for 
transmission  service  under  the  Open 
Access  Transmission  Service  Tariff, 
rt;RC  Original  Volume  No.  1 1 .  - 

WPSC  asks  that  the  agreement 
becomes  effective  on  the  date  of 
execution  by  WPSC. 

Comment  date:  September  16, 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

9.  New  England  Power  Company 

[Docket  No.  ER96-2808-0001 

Take  notice  that  on  August  26, 1996, 
New  England  Power  Company  filed  a 
Service  Agreement  and  Certificate  of 
Concurrence  with  Sonat  Power 
Marketing  Inc.  for  service  under  NEP's 
FERC  Electric  Tariffs,  Original  Volume 
Nos.  5  and  6. 

Comment  date:  September  16, 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

10.  New  England  Power  Company 

(Docket  No.  ER9&-2809-0001 

Take  notice  that  on  August  26, 1996, 
New  England  Power  Company  filed 
Service  Agreements  and  Certificates  of 
Concurrence  with  VTEC  Energy  Inc.  for 
service  under  NEP's  FERC  Electric 
Tariffs,  Original  Volume  Nos.  5  and  6. 

Comment  date:  September  16,  1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

11.  Wisconsin  Public  Service 
Corporation 

[Docket  No.  ER96-2810-OOOI 

Take  notice  that  on  August  26, 1996, 
Wisconsin  Public  Service  Corporation, 
tendered  for  filing  an  executed  service 
agreement  with  Nebraska  Public  Power 
District  under  its  CS-1  Coordination 
Sales  Tariff. 

Comment  date:  September  16, 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

12.  Louisville  Gas  and  Electric 
Company 

[Docket  No.  ER96-2811-0OOI 

Take  notice  that  on  August  26, 1996, 
Louisville  Gas  and  Electric  Company 


(LG&E),  tendered  for  filing  a  copy  of  a 
Non-Firm  Transmission  Agreement 
between  Louisville  Gas  {md  Electric 
Company  and  Entergy  Power  Marketing 
Corp.  under  Rate  TS. 

Comment  date:  September  16, 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

13.  Louisville  Gas  and  Electric 
Company 

[Docket  No.  ER96-281 2-000] 

Take  notice  that  on  August  26, 1996, 
Louisville  Gas  and  Electric  Company 
(LG&E),  tendered  for  filing  a  copy  of  a 
Non-Firm  Transmission  Agreement 
between  Louisville  Gas  and  Electric 
Company  and  Jacksonville  Electric 
Company  under  Rate  TS. 

Comment  date:  September  16. 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

14.  Baltimore  Gas  and  Electric 
Company 

[Docket  No.  ER96-281 3-000] 

Take  notice  that  on  August  26, 1996, 
'Baltimore  Gas  and  Electric  Company 
(BGE),  filed  a  Service  Agreement  dated 
July  2,  1996,  with  Duke/Louis  Dreyfus 
L.L.C.  under  BGE's  FERC  Electric  Tariff 
Original  Volume  No.  3  (Tariff).  Under 
the  tendered  Service  Agreement,  BGE 
agrees  to  provide  services  to  Duke/Louis 
Dreyfus  L.L.C.  under  the  provisions  of 
the  Tariff.  BGE  requests  an  effective  date 
of  July  2, 1996  for  the  Service 
Agreement.  BGE  states  that  a  copy  of  the 
filing  was  served  upon  the  Publie 
Service  Commission  of  Maryland. 

Comment  date:  September  16, 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

15.  Cinergy  Services,  Inc. 

[Docket  No.  ER96-2814-000] 

Take  notice  that  on  August  26, 1996, 
Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  on  behalf  of  its 
operating  companies.  The  Cincinnati 
Gas  &  Electric  Company  (CG&E)  and  PSI 
Energy,  Lie.  (PSI),  an  Interchange 
Agreement,  dated  August  1,  1996 
between  Cinergy,  CG&E,  PSI  and 
Illinova  Power  Marketing,  Inc. 
(Illinova). 

The  Interchange  Agreement  provides 
for  the  following  service  between 
Cinergy  and  Illinova: 

1.  Exhibit  A — ^Power  Sales  by  Illinova 

2.  Exhibit  B — Power  Sales  by  Cinergy 
Cinergy  and  Illinova  have  requested 

an  effective  date  of  August  26,  1996. 
Copies  of  the  filing  were  served  on 
Illinova  Power  Marketing,  Inc.,  Public 
Service  Commission  of  Utah,  the 
Kentucky  Public  Service  Commission, 
the  Public  Utilities  Commission  of  Ohio 


and  the  Indiana  Utility  Regulatory 
Commission. 

Comment  date:  September  16. 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

16.  UtiliCorp  United  inc. 

[Docket  No.  ES96-40-O00i 

Take  notice  that  on  August  28, 1996. 
UtiliCorp  United  Inc.,  (UUliCorp)  filed 
an  application,  under  §  204  of  the 
Federal  Power  Act,  seeking 
authorization  to  issue  and  sell  up  to  and 
including  2  million  shares  of  Common 
Stock  pursuant  to  the  UtiliCorp 
amended  and  restated  1986  Stock 
Incentive  Plan. 

Comment  date:  September  27, 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

17.  Upper  Peninsula  Power  Company 

[Docket  No.  ES96-42-0001 

Take  notice  that  on  August  29, 1996, 
Upper  Peninsula  Power  Company  filed 
an  application,  under  §  204  of  the 
Federal  Power  Act,  seeking 
authorization  to  issue  not  more  than  $18 
million  of  unsecured  promissory  notes 
on  or  before  October  1,  1998,  with  final 
maturities  not  later  than  October  1, 
1999. 

Comment  date:  September  27, 1996. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  ' 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  96-22910  Filed  9-6-96;  8:45  am] 
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[Doctot  No.  tC96-30-000,  et  al.] 

Western  Resources,  Inc.,  et  al.;  Electric 
Rate  and  Cprporate  Regulation  Filings 


August  30,  15 

Take  notide  that  the  following  filings 
have  been  niade  with  the  Commission: 

1.  Western  Resources,  Inc. 

(Docket  No.  Et9&-30~000l 
1 
Take  noti(^  that  on  August  22, 1996, 
Western  Resources,  Inc.  filed  an 
Application  pursuant  to  Section  203  of 
the  Federal  Power  Act  and  Part  33  of  the 
Conimission!s  Regulations  requesting 
authorizatiof  and  approval  of  a  merger 
between  Weitem  Resources  and  Kansas 
City  Power  and  Light  Co.  (KCPL).  KCPL 
will  be  mergid  with  and  into  Western 
Resources,  v^th  Western  Resources 
being  the  surviving  corporation. 

Western  Rfsources  has  submitted 
testimony  and  other  evidence  in  support 
of  the  request  that  the  merger  be 
approved.  Western  Resources  has 
requested  th^t  the  Commission  issue  its 
approval  of  the  merger  expeditiously 
without  concreting  an  evidentiary 
hearing.         | 

Comment  date:  September  30, 1996, 
in  accordancii  with  Standard  Paragraph 
E  at  the  end  c  f  this  notice. 

2.  Niagara  M|>hawk  Power  Corporation 

(Docket  No.  £096-31-000] 

Take  notice  that  on  August  21, 1996, 
Niagara  Mohawk  Power  Corporation 
filed  an  application  under  Section  203 
of  the  Federal  Power  Act  to  transfer  its 
interest  in  the  jurisdictional 
intercormectipn  facilities  associated 
with  the  Medina  power  plant. 

Copies  of  tqe  application  were  served 
on  the  Medin^  Power  Company  and  the 
New  York  Public  Service  Commission. 

Comment  date:  September  23, 1996, 
in  accordanc^  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

3.  North  American  Energy 
Conservation^  Inc. 

Docket  No.  EC9  5-32-000 

On  August  ^2, 1996,  North  American 
Energy  Conservation,  Inc.,  an  authorized 
power  marketer,  filed  an  application 
seeking  expedited  approval  pursuant  to 
Section  203  of  the  Federal  Power  Act  for 
the  transfer  of  an  ownership  interest  to 
York  Research  Corporation,  an  affiliated 
company. 

Comment  d  ite:  September  23. 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  o  this  notice. 


4.  MidAmerican  Energy  Company 

[Docket  Nos.  ER95- 154 2-001,  ER95-188- 
002,  and  EL96-3ft-O00| 

Take  notice  that  on  July  9. 1996. 
MidAmerican  Energy  Company  filed, 
pursuant  to  Rule  602  of  the 
Commission's  Regulations,  an  Offer  of 
Settlement  which  would  resolve  all 
issues  in  Docket  No.  EL96-38-000.  The 
Offer  of  Settlement,  if  accepted,  would 
provide  a  lower  point-to-point 
transmission  rate  cap  during  off-peak 
periods  and  reduce  the  need  for  further 
proceedings  at  the  Commission. 

Comment  date:  September  13,  1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

5.  Louisville  Gas  &  Electric  Company 

(Docket  No.  ER96-2622-0001 

Take  notice  that  on  August  5. 1996, 
Louisville  Gas  and  Electric  Company 
tendered  for  filing  copies  of  a  service 
agreement  t)etween  Louisville  Gas  and 
Electric  Company  and  Koch  Power 
Services.  Inc.  under  Rate  GSS. 

Comment  date:  September  13.  1996,  , 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

6.  PECO  Energy  Company 

[Docket  No.  ERg6-266 1-000] 

Take  notice  that  on  July  29, 1996. 
PECO  Energy  Company  filed  a  summary 
of  transac^onsmade  during  the  first 
quarter  of  calendar  year  1996  under 
PECO's  market  based  rate  tariff  for 
power  service  accepted  by  the 
Commftsion  in  Docket  No.  ER96-640- 
000. 

Comment  date:  September  13,  1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

7.  Illinois  Power  Company 

(Docket  No.  ER96-2781-0001 

Take  notice  that  on  August  22, 1996. 
Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street.  Decatur, 
Illinois  62526,  tendered  for  filing  firm 
and  non-firm  transmission  agreements 
under  which  AES  Power,  Inc.  will  take 
transmission  service  pursuant  to  its 
open  access  transmission  tariff.  The 
agreements  are  based  on  the  Form  of 
Service  Agreement  in  Illinois  Power's 
tariff. 

Illinois  Power  has  requested  an 
effective  date  of  August  15, 1998. 

Comment  date:  September  13. 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

8.  PacifiCorp 

[Docket  No.  ER96-2782-000I 

Take  notice  that  on  August  22, 1996, 
PacifiCorp.  tendered  for  filing  in 
accordance  with  18  CFR  Part  35  of  the 


Commission's  Rules  and  Regulations,  a 
Letter  Agreement  dated  April  26, 1996 
between  PacifiCorp  and  Black  Hills 
Corporation  (Black  Hills). 

Copies  of  this  filing  were  supplied  to 
Black  Hills,  the  Public  Utility 
Commission  of  Oregon  and  the 
Washington  Utilities  and  Transportation 
Commission. 

A  copy  of  this  filing  may  be  obtained 
from  PacifiCorp's  Regulatory 
Administration  Department's  Bulletin 
Board  System  through  a  personal 
computer  by  calling  (503)  464-6122 
(9600  baud,  8  bits,  no  parity.  1  stop  bit). 

Comment  date:  September  13. 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

'  9.  Illinois  Power  Company 

[Docket  No.  ER96-2 783-000] 

Take  notice  that  on  August  22. 1996, 
Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street.  Decatur, 
Illinois  62526,  tendered  for  filing  a 
Power  Sales  Tariff,  Service  Agreement 
under  which  Valero  Power  Services 
Company  will  take  service  under 
Illinois  Power  Company's  Power  Sales 
Tariff.  The  agreements  are  based  on  the 
Form  of  Service  Agreement  in  Illinois 
Power's  tariff. 

Illinois  Power  has  requested  an 
effective  date  of  August  6, 1996. 

Comment  date:  September  13, 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

10.  Illinois  Power  Company 

(Docket  No.  ER96-2  784-000] 

Take  notice  that  on  August  22, 1996, 
Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street,  Decatur, 
Illinois  62526.  tendered  for  filing  a 
Power  Sales  Tariff,  Service  Agreement 
under  which  The  Cincinnati  Gas  & 
Electric  Company  (CG&E).  an  Ohio 
corporation,  PSI  Energy.  Inc.,  (PSI),  an 
Indiana  corporation,  (collectively 
Cinergy  Operating  Companies)  and 
Cinergy  Services,  Inc.  (Cinergy  Services, 
a  Delaware  corporation,  as  agent  for  on 
behalf  of  the  Cinergy  Operating 
Companies)  will  take  service  under 
Illinois  Power  Company's  Power  Sales 
Tariff.  The  agreements  are  based  on  the 
Form  of  Service  Agreement  in  Illinois 
Power's  tariff. 

Illinois  Power  has  requested  an 
effective  date  of  August  5, 1996. 

Comment  date:  September  13. 1996. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

11.  Illinois  Power  Company 

(Docket  No.  ER96-2785-0001 

Take  notice  that  on  August  22, 1996, 
Illinois  Power  Company  (Illinois 
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Power).  500  South  27tli  Street,  Decatur, 
Illinois  62526,  tendered  for  filing  a 
Power  Sales  Tariff,  Service  Agreement 
under  which  Missouri  Public  Service,  a 
Division  of  UtiliCorp  United,  Inc.  will 
take  service  under  Illinois  Power 
Company's  Power  Sales  Tariff.  The 
agreements  are  based  on  the  Form  of 
Service  Agreement  in  Illinois  Power's 
tariff. 

Illinois  Power  has  requested  an 
effective  date  of  August  6, 1996. 

Comment  date:  September  13, 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

12.  New  England  Power  Pool 

[Docket  No.  ER96-2786-0001 

Take  notice  that  on  August  22, 1996, 
the  New  England  Power  Pool  Executive 
Committee  filed  a  signature  page  to  the 
NEPOOL  Agreement  dated  September  1, 
1971,  as  amended,  signed  by  Energy 
Choice,  L.L.C.  (Energy  Choice).  The 
New  England  Power  Pool  Agreement,  as 
amended,  has  been  designated  NEPOOL 
FPC  No.  2. 

The  Executive  Cemmittee  states  that 
acceptance  of  the  signature  page  would 
permit  Energy  Choice  to  join  the  over 
100  Participants  that  already  participate 
in  the  Pool.  NEPOOL  further  states  that 
the  filed  signature  page  does  not  change 
the  NEPOOL  Agreement  in  any  manner, 
other  than  to  make  Energy  Choice  a 
Participant  in  the  Pool.  NEPOOL 
requests  an  effective  date  on  or  before 
October  1, 1996,  or  as  soon  as  possible 
thereafter  for  commencement  of 
participation  in  the  Pool  by  Energy 
Choice. 

Comment  date:  September  13, 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

13.  Idaho  Power  Company 

[Docket  No.  ER9fr-2787-OOOl 

Take  notice  that  on  August  22, 1996, 
Idaho  Power  Company  (IPC),  tendered 
for  filing  with  the  Federal  EneiTgy 
Regulatory  Commission  a  Service 
Agreement  under  Idaho  Power 
Company's  FERC  Electric  Tariff  No.  5, 
Open  Access  Transmission  Tariff, 
between  Montana  Power  Company  and 
Idaho  Power  Company. 

Comment  date:  September  13, 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

14.  New  England  Power  Pool 

[Docket  No.  ER96-2788-O00I 

Take  notice  that  on  August  22,  1996, 
the  New  England  Power  Pool  Executive 
Committee  filed  a  signature  page  to  the 
NEPOOL  Agreement  dated  September  1, 
1971,  as  amended,  signed  by  AIG 
Trading  Corporation  (AIG).  The  New 


England  Power  Pool  Agreement,  as 
amended,  has  been  designated  NEPOOL 
FPC  No.  2. 

The  Executive  Committee  states  that 
acceptance  of  the  signature  page  would 
permit  AIG  to  join  the  over  100 
Participants  already  in  the  Pool. 
NEPOOL  further  states  that  the  filed 
signature  page  does  not  change  the 
NEPOOL  Agreement  in  any  manner, 
other  than  to  make  AIG  a  Participant  in 
the  Pool.  NEPOOL  requests  an  effective 
date  of  October  1, 1996  for 
commencement  of  participation  in  the 
Pool  by  AIG. 

Comment  date:  September  13, 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

15.  Puget  Sound  Power  &  Light 
Company 

[Docket  No.  ER96-2789-000) 

Take  notice  that  on  August  22, 1996, 
Puget  Sound  Power  &  Light  Company, 
tendered  for  filing  the  Northwest  Power 
Pool  Agreement  dated  December  22, 
1995  (the  Agreement). 

Comment  date:  September  13, 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

16.  Union  Electric  Company 

[Docket  No.  ER96-279(MK)0l 

Take  notice  that  on  August  23. 1996, 
Union  Electric  Company  (UE),  tendered 
for  filing  a  First  Amendment  dated 
August  8, 1996,  to  the  Wholesale 
Electric  Service  Agreement  dated  March 
23, 1989,  between  the  City  of  Perry, 
Missouri  and  UE.  Said  Amendment 
provides  for  extending  terms  of  the 
agreement  through  December  31,  2005. 

Also  filed  was  a  First  Amendment 
dated  August  8, 1996  to  the  Substitute 
Power  Agreement  dated  September  5, 
1989,  which  also  extends  the  terms  of 
the  agreement  through  December  31, 
2005. 

UE  requests  that  these  filings  be 
permitted  to  become  effective  November 
1, 1996. 

Comment  date:  September  13, 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

17.  Louisville  Gas  and  Electric 
Company 

[Docket  No.  ER96-2791-000J 

Take  notice  that  on  August  23,  1996, 
Louisville  Gas  and  Electric  Company 
(LG&E),  tendered  for  filing  a  copy  of  a 
Non-Firm  Transmission  Agreement 
between  Louisville  Gas  and  Electric 
Company  and  Vitol  Gas  and  Electric 
L.L.C.  under  Rate  TS. 

Comment  date:  September  13, 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 


18.  Louisville  Gas  and  Electric 
Company 

(Docket  No.  ER96-2 792-000) 

Take  notice  that  on  August  23, 1996, 
Louisville  Gas  and  Electric  Company 
(LG&E),  tendered  for  filing  a  copy  of  a 
Non-Firm  Transmission  Agreement 
between  Louisville  Gas  and  Electric 
Company  and  Koch  Power  Services 
under  Rate  TS. 

Comment  date:  September  13, 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

19.  Louisville  Gas  and  Electric 
Company 

[Docket  No.  ER96-2793-0001 

Take  notice  that  on  August  23, 1996, 
Louisville  Gas  and  Electric  Company, 
tendered  for  filing  copies  of  a  service 
agreement  between  Louisville  Gas  and 
Electric  Company  and  Entergy  Services, 
Inc.,  under  Rate  GSS. 

Comment  date:  September  13, 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

20.  Louisville  Gas  and  Electric 
Company 

[Docket  No.  ER96-2794-0001 

Take  notice  that  on  August  23, 1996, 
Louisville  Gas  and  Electric  Company, 
tendered  for  filing  copies  of  a  service 
agreement  between  Louisville  Gas  and 
Electric  Company  and  South 
Mississippi  Electric  Power  Association 
under  Rate  GSS. 

Comment  date:  September  13, 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

21.  Superior  Water,  Light  &  Power 
Company 

[Docket  No.  ER96-2 796-000) 

Take  notice  that  on  August  23,  1996, 
Superior  Water,  Light  &  Power 
Company,  tendered  for  filing 
Amendment  No.  1  to  the  Phase  Angle 
Regulating  Transformer  Cost  Sharing 
Agreement  between  Dairyland  Power 
Cooperative,  Minnesota  Power  &  Light 
Company,  Northern  States  Power 
Company  (Minnesota),  Northern  States 
Power  Company  (Wisconsin),  and 
Superior  Water,  Light  &  Power 
Company  dated  as  of  December  31, 

1995. 

Comment  date:  September  13, 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

22.  Florida  Power  &  Light  CtMnpany 

[Docket  No.  ER96-2797-0O0I 

Take  notice  that  on  August  23, 1996, 
Florida  Power  &  Light  Company  (FPL), 
tendered  for  filing  proposed  service 
agreements  with  PECO  Energy  Power 
Team  for  Non-Firm  transmission  service 
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under  FPL'  i  Open  Access  Transmission 
Tariff. 

FPL  requests  that  the  proposed 
service  agrdements  be  permitted  to 
become  effective  September  1, 1996. 

FPL  state$  that  this  Bling  is  in 
accordance  jwith  Part  35  of  the 
Commissioi's  Regulations. 

Cojnmeni  date:  September  13,  1996, 
in  accordauice  with  Standard  Paragraph 
E  at  the  endl  of  this  notice. 

Standard  Paragraph 

E.  Any  pelrson  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  iiltervene  or  protest  with  the 
Federal  Ene^  Regulatory  Commission, 
888  First  St^t,  N.E.,  Washington,  D.C. 
20426,  in  adcordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  an<^  Procedure  (18  CFR  385.211 
and  18  CFRj385.214).  All  such  motions 
or  protests  siiould  be  filed  on  or  before 
the  commetjt  date.  Protests  will  be 
considered  ky  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  ivishing  to  beK:ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasheU, 
Secretary. 
(FR  Doc.  96-2J2912  Filed  9-e-96;  8:45  am] 

BILLMQ  COM  C  '17-01-P 


[Project  Nos.  1 1585-000,  el  al.] 

Hydroelectric  Applications  (Coon 
Rapids  Enengy  Associates,  et  al.); 
Notice  of  Applications 

Take  notide  that  the  following 
hydroelectric  applications  have  been 
filed  with  th^  Commission  and  are 
available  for|public  inspection: 

1  a.  Type  c^  Application:  Preliminary 
Permit. 

b.  Project . 


c.  Date  ill  A 
Applicat 


^o.;  11585-000. 
/.  July  5,  1996. 
It:  Coon  Rapids  Energy 
Associates.  [ 

e.  Name  oj  Project:  Coon  Rapids  Dam 
Project.        1 

f.  Location  On  the  Mississippi  River, 
near  Brookly^  Park  and  Coon  Rapids. 
Hennepin  an|d  Anoka  Counties, 
Minnesota.    I 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C  §§  791  {a}— 825(r). 

h.  Applica  It  Contact:  Mr.  George 
VValdow.  Co(in  lipids  Energy 
Associates,  1390  Kingsview  Lane, 
Plymouth,  Ivfnnesota  55447.  (612)  476- 
4440. 

i.  FERC  Cd^tact:  Marv  Golato  (202) 
219-2804. 


j.  Comment  Date:  October  7, 1996. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of  the 
following  facilities:  (1)  An  existing 
concrete  gravity,  450-foot-long  dam 
which  is  integral  with  the  powerhouse 
and  a  main  concrete  spillway  that  is 
approximately  1,000  feet  long;  (2)  an 
existing  reservoir  extending 
approximately  6.5  miles  with  a  surface 
area  of  600  acres  at  a  normal  pool 
elevation  of  830.1  feet  NGVD;  (3)  a  new 
powerhouse  containing  two  to  four 
turbine-generator  units  having  a  total 
capacity  of  8  megawatts;  (4)  a  new  600- 
foot-  long,  4.16-kiIovolt  transmission 
line;  and  (5)  appiulenant  facilities.  The 
dam  is  owned  by  the  Surburban 
Hennepin  Regional  Park  District.  The 
average  annual  generation  is  estimated 
to  be  45  gigawatthours.  The  cost  of  the 
studies  under  the  permit  will  be 
approximately  $30,000. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7. 
A9,  AlO,  B,  C,  and  D2. 

m.  Available  Locations  of 
Application:  A  copy  of  the  application 
is  available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  and  Files  Maintenance 
Branch,  located  at  888  North  Capitol 
Street,  N.E.,  Room  2-A,  Washington, 
D.C.  20426,  or  by  calling  (202)  219- 
1371.  A  copy  is  also  available  for 
inspection  and  reproduction  at  Mr. 
George  Waldow,  1390  Kingsview  Lane, 
Plymouth,  MN  55447  (612)  476-4440. 

2  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Pro/ecf  No.; P-l  1590-000. 

c.  Date  filed:  July  29, 1996. 

d.  Applicant:  Joint  Ventures. 

e.  Name  of  Project:  Bumside  Hydro 
Project. 

f.  Location:  On  the  Hockanum  River 
in  Hartford  County,  Connecticut. 

g.  Fi7ed  Pursuant  to:  Federal  Power 
Act  16  use  §§  791(a)— 825(r). 

h.  Applicant  Contact:  Mr.  Joseph  P. 
Keegan,  Keegan  Construction,  530  Fish 
Rock  Road,  Southbury,  CT  06488,  (203) 
264-7386. 

i.  FERC  Contact:  Edward  Lee  at  (202) 
219-2809. 

j.  Comment  Date:  October  25, 1996. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1) 
An  existing  12-foQt-high,  160-foot-long 
concrete  gravity  dam;  (2)  an  existing  21 
acre-foot  reservoir  with  a  surface  area  of 
3  acres;  (3)  a  concrete  intake  structure; 

(4)  a  62-foot-long  masonry  intake  flume; 

(5)  an  existing  concrete  and  brick 
powerhouse  containing  a  150-kW 
generating  unit;  (6)  a  251-foot-long 
concrete  tailrace;  (7)  an  existing  150- 
foot-long  transmission  line;  and  (8) 


appurtenant  facilities.  The  applicant 
estimates  that  the  average  annual 
generation  would  be  570,000  kWh.  No 
new  access  roads  will  be  needed  to 
conduct  the  studies.  The  applicant 
estimates  that  the  cost  of  the  studies  to 
be  conducted  under  the  preliminary 
permit  would  be  $10,000.  All  project 
structures  are  owned  by  the  applicant. 

I.  Purpose  of  Project:  Project  power 
would  be  sold  to  a  local  ultility. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  AlO,  B,  C,  and  D2. 

3  a.  Type  of  Application:  Minor 
License. 

b.  Project  No.:  P-il566-000. 

c.  Date  Filed:  December  12, 1995. 

d.  Applicant:  Consolidated  Hydro 
Maine,  Inc. 

e.  Name  of  Project:  Damariscotta  Mills 
Hydro  Project. 

f.  Location:  On  the  Damariscotta 
River,  in  Lincoln  County,  near 
Newcastle,  Nobleboro,  and  Jefferson, 
Maine. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-«25(r). 

h.  Applicant  Contact:  Mr.  Wayne  E. 
Nelson,  Consolidated  Hydro  Maine, 
Inc.,  Director  of  Environmental  Affairs, 
Andover  Business  Park,  200  Bulfinch 
Drive.  Andover,  MA  01810,  (508)  681- 
1900. 

i.  FERC  Contact:  Ed  Lee  (202)  219- 
2809. 

j.  Comment  Date:  October  25,  1996. 

k.  Status  of  Environmental  Analysis: 
This  application  has  been  accepted  for 
filing  but  is  not  ready  for  environmental 
analysis  at  this  time — see  attached 
standard  paragraph  El. 

1.  Description  of  Project:  The  project 
consists  of  the  following:  (1)  An  existing 
reservoir  with  a  surface  area  of  4,625 
acres  and  usable  storage  volume  of 
6,875  acre-feet  at  the  normal  surface 
elevation  of  54.35  feet  (ft).  National 
Geodetic  Vertical  Datum  (NGVD);  (2)  an 
existing  concrete  mass  dam,  referred  to 
as  the  "Fishway  Dam",  about  124  ft 
long,  containing  three  stoplog  bays;  (3) 
an  existing  concrete  dike,  about  40  ft 
long;  (4)  an  existing  concrete  mass  dam, 
referred  to  as  the  "Waste  Gate  Dam", 
about  57  ft  long,  containing  two  waste 
gates  and  a  stoplog  bay;  (5)  an  existing 
concrete  mass  intake  structure,  referred 
to  as  the  "intake  Dam",  consisting  of:  (a) 
Two  stone  masonry  wing  walls, 
extending  125  ft  along  the  east  bank  and 
50  ft  along  the  west  bank  of  the 
impoundment,  (b)  steel  trashracks,  and 
(c)  a  wooden  gatehouse  containing  a 
manually  operated  wooden  headgate;  (6) 
an  existing  5.6  ft  diameter  steel 
penstock,  about  350  ft  long,  extending 
from  the  intake  dam  to  the  powerhouse; 
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(7)  an  existing  two  ft  diameter  surge 
tank,  extending  vertically  firom  the 
penstock  about  20  ft  upstream  of  the 
powerhouse;  (8)  an  existing 
powerhouse,  constructed  of  brick  and 
concrete,  about  30  feet  by  35  feet, 
containing:  (a)  a  double  runner  Francis 
turbine,  with  minimum  and  maximum 
hydraulic  capacities  of  65  cubic  feet  per 
second  (cfs)  and  175  cfs,  respectively, 
and  (b)  a  synchronous  generator,  rated 
at  460  kW;  and  (9)  existing  appurtenant 
facilities. 

m.  Purpose  of  Project:  Project 
generation  would  be  sold  to  a  local 
utility. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  Bl  and 
El. 

0.  Available  Location  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
888  First  Street,  N.E.,  Room  2A, 
Washington,  D.C.,  20426,  or  by  calling 
(202)  208-1371.  A  copy  is  also  available 
for  inspection  and  reproduction  at 
Consolidated  Hydro  Maine,  Inc., 
Andover  Business  Park,  200  Bulfinch 
Drive,  Andover,  MA  01810.  or  by  calling 
(508)  681-1900. 

4  a.  Type  of  Application:  New 
License. 

b.  Project  No.:  2612-005. 

c.  Date  Filed:  December  28, 1995. 

d.  Applicant:  Central  Maine  Power 
Company. 

e.  Name  of  Project:  Flagstaff  Water 
Storage  Project. 

f.  Location:  On  the  Dead  River  in 
Somerset  and  Franklin  Counties,  near 
the  towns  of  Eustis  and  Stratton,  Maine. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  F.  Allen  Wiley, 
Managing  Director  of  Generation, 
Central  Maine  Power  Company,  41 
Anthony  Avenue,  Augusta,  ME  04330. 

i.  FERC  Contact:  Thomas  Dean  (202) 
219-2778. 

j.  Deadline  Date:  See  standard 
paragraph  DlO. 

k.  Status  of  Environmental  Analysis: 
This  application  has  been  accepted  for 
filing  and  is  ready  for  environmental 
analysis  at  this  time. 

1.  Description  of  Project:  The  existing 
Flagstaff  Project  consists  of:  (1)  The 
Long  Falls  dam  about  1,339  feet  long 
and  45  feet  high,  consisting  of,  from  left 
to  right  (looking  downstream),  (a)  a  450- 
foot-long  concrete  spillway  section 
topped  with  2-foot-high  flashboards.  (b) 
a  125-foot-long  concrete  .section 
containing  five,  20-foot-wide  Taintor 
gates,  (c)  a  70-foot-long  concrete  section 


containing  two  Broome  gates,  a  fishway, 
and  a  log  sluice,  and  (d)  a  694-foot-long 
earthen  dike  topped  with  a  2-foot-high 
wave  barrier;  (2)  a  reservoir  having  a 
length  of  about  23  miles,  a  width  of 
about  6  miles  at  the  widest  point,  a 
surface  area  of  17,950  acres,  and  a 
storage  capacity  of  about  275,482  acre- 
feet  at  full  pond  elevation  of  1,146.0  feet 
U.S.  Geological  Survey  datum;  and  (3) 
appurtenant  facilities. 

m.  Purpose  of  Project:  The  Flagstaff 
Project  is  a  water  storage  facility  and  is 
operated  to  regulate  and  augment  flows 
that  are  used  by  nine  downstream 
mainstem  Kennebec  River  hydropower 
projects  and  to  control  flooding. 

n.  This  notice  also  consists  of  the 
following  standard  paragraph(s):  A4 
and  DlO. 

0.  Available  Location  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
888  First  Street,  N.E.,  Room  2-A, 
Washington,  D.C.,  20426,  or  by  calling 
(202)  208-1371.  A  copy  is  also  available 
for  inspection  and  reproduction  at 
Central  Maine  Power  Company.  41 
Anthony  Avenue.  Augusta,  ME,  04330 
or  by  calling  Frank  Dunlap  (207)  621- 
4469. 

5  a.  Type  of  Application:  Amendment 
of  license. 

b.  Project  No:  2736-019. 

c.  Date  Filed:  August  1.  1996. 

d.  Applicant:  Idaho  Power  Company. 

e.  Name  of  Project:  American  Falls 
Project. 

f.  Location:  Power  County,  American 
Falls,  Idaho. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  Section  791(a)-825(r). 

h.  Applicant  Contact:  Laurel  Heacock, 
Idaho  Power  Company,  P.O.  Box  70. 
Boise.  ID  83707,  (208)  388-2918. 

i.  FERC  Contact:  Allyson  Lichtenfels, 
(202) 219—3274. 

j.  Comment  Date:  October  11, 1996. 

k.  Description  of  Project:  The  licensee 
filed  revised  exhibit  K,  Sheets  1  and  2, 
drawings  to  indicate  minor  real  estate 
and  project  boundary  updates,  an 
easement  previously  awarded  to  Power 
County,  update  the  structural 
appearance  of  the  dam,  power  plant, 
and  spillway,  and  update  the 
transmission  line  data  shown. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
and  D2. 

Standard  Paragraphs 

A4.  Development  Application — 
Public  notice  of  the  filing  of  the  initial 
development  application,  which  has 
already  been  given,  established  the  due 


date  for  filing  competing  applications  or 
notices  of  intent.  Under  the 
Commission's  regulations,  any 
competing  development  application 
must  be  filed  in  response  to  and  in 
compliance  with  public  notice  of  the 
initial  development  application.  No 
competing  applications  or  notices  of 
intent  may  be  filed  in  response  to  this 
notice. 

A5.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

A7.  Preliminary  Permit — Any 
quaUfied  development  applicant 
desiring  to  file  a  competing 
development  application  must  submit  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application. 

Submission  of  a  timely  notice  of 
intent  to  file  a  development  application 
allows  an  interested  person  to  file  the 
competing  application  no  later  than  120 
days  after  the  specified  comment  date 
for  the  particular  application.  A 
competing  license  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

A9.  Notice  of  intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  and  must 
include  an  unequivocal  statement  of 
intent  to  submit,  if  such  an  application 
may  be  filed,  either  a  preliminary 
permit  application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210.  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules' may  become  a 
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party  to  the  proceeding.  Any  comments, 
protests,  or  niotions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
applicationJ 

Bl.  Protects  or  Motions  to  Intervene — 
Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requireriients  of  Rules  of  Practice 
and  Procedure,  18  CFR  385.210, 
385.211,  ani  385.214.  In  determining 
the  appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion 
to  intervene|in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motions  to  ijitervene  must  be  received 
on  or  before  Ithe  specified  deadline  date 
for  the  parti(iular  application. 

C  Filing  and  Service  of  Responsive 
Documents-f-Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENtS",  "NOTICE  OF  INTE^f^ 
TO  FILE  COMPETTNG  APPUCATION", 
"COMPETir^G  APPLICATION", 
"PROTEST";  "MOTION  TO 
INTERVENET',  as  applicable,  and  the 
Project  Numper  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  a|)ove-named  documents 
must  be  filed  by  providing  the  original 
and  the  numper  of  copies  provided  by 
the  Commis^on's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission;  888  First  Street,  N.E., 
Washington,  D.C.  20426.  An  additional 
copy  must  b4  sent  to  Director,  ENvision 
of  Project  Rejfiew,  Federal  Energy 
Regulatory  Commission,  at  the  above- 
mentioned  address.  A  copy  of  any 
notice  of  intmt,  competing  application 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

Cl.  Filing  ind  Service  of  Responsive 
Documents— fAny  filings  must  bear  in 
ail  capital  letters  the  title 
"COMMENTS". 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS".  "PROTEST",  OR 
"MOTION  Tp  INTERVENE",  as 
applicable,  aiid  the  Project  Number  of 
the  particulai  application  to  which  the 
filing  refers,  i^ny  of  the  above-named 
documents  nust  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  I  he  Commission's 
regulations  t( :  The  Secretary,  Federal 
Energy  Regul  itory  Commission,  888 
First  Street,  ^E..  Washington,  D.C. 
20426.  A  cop^  of  any  motion  to 
intervene  mu  st  also  be  served  upon  each 
representativ  j  of  the  Applicant 
specified  in  t  le  particular  application. 

.D2.  Agenc)  Comments — Federal, 
state,  and  locd  agencies  are  invited  to 
file  comment  >  on  the  described 


application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives.  , 

DlO.  Filing  and  Service  of  Responsive 
Documents — The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
section  4.34(b)  of  the  regulations  (see 
Order  No.  533  issued  May  8, 1991,  56 
FR  23108,  May  20,  1991)  that  all 
comments,  recommendations,  terms  and 
conditions  and  prescriptions  concerning 
the  application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice  (October  21, 
1996  for  Project  No.  2612-005).  All 
reply  comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice  (December  4, 1996  for 
Project  No.  2612-^05). 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "COMMENTS",  "REPLY 
COMMENTS", 

"RECOMMENDATIONS,"  "TERMS 
AND  CONDITIONS,"  or 
"PRESCRIPTIONS;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
through  385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  applicant. 
Any  of  these  documents  must  be  filed 
by  providing  the  original  and  the 
number  of  copies  required  by  the 
Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  D.C.  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Project  Review,  Office  of  Hydropower 
Licensing,  Federal  Energy  Regulatory 
Commission,  at  the  above  address.  Each 
filing  must  be  accompanied  by  proof  of 
service  on  all  persons  listed  on  the 


service  list  prepared  by  the  Commission 
in  this  proceeding,  in  accordance  with 
18  CFR  4.34(b),  and  385.2010. 

El.  Filing  and  Service  of  Responsive 
Doounents — ^The  application  is  not 
ready  for  environmental  analysis  at  this 
time;  therefore,  the  Commission  is  not 
now  requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

When  the  application  is  ready  for 
environmental  analysis,  the 
Commission  will  issue  a  public  notice 
requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

All  fifings  must  (1)  oear  in  all  capital 
letters  the  title  'TROTEST"  or 
"MOTION  TO  INTERVENE;"  (2)  set 
forth  in  the  heading  the  name  of  the 
applicant  and  the  project  number  of  the 
application  to  which  the  filing 
responds;  (3)  furnish  the  name,  address, 
and  telephone  number  of  the  person 
protesting  or  intervening;  and  (4) 
otherwise  comply  with  the  requirements 
of  18  CFR  385.2001  through  385.2005. 
Agencies  may  obtain  copies  of  the 
application  directly  fi-om  the  applicant. 
Any  of  these  docimients  must  be  filed 
by  providing  the  original  and  the 
number  of  copies  required  by  the 
Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  D.C.  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Project  Review,  Office  of  Hydropower 
Licensing,  Federal  Energy  Regulatory 
Commission,  at  the  above  address.  A 
copy  of  any  protest  or  motion  to 
intervene  must  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application. 

Dated:  August  26, 1996,  Washington,  D.C. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  96-22913  Filed  9-6-96;  8:45  am] 

BILLING  CODE  8717-01-4> 

[Docket  No.  CP96-686-000,  et  al.] 

Transcontinental  Gas  Pipe  Line 
Corporation,  et  al.,  Natural  Gas 
Certificate  Filings 

September  3, 1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Transcontinental  Gas  Pipe  Line 
Corporation 

[Docket  No.  CP96-686-000I 

Take  notice  that  on  July  31,  1996, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  P.O.  Box  1396, 
Houston,  Texas  77251,  filed  an 
application,  as  supplemented  on  August 
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22, 1996,  with  the  Commission  in 
Docket  No.  CP96-686-000  pursuant  to 
Sections  7(b)  and  7(c)  of  the  Natural  Gas 
Act  (NCA)  requesting  a  blanket 
certificate  of  public  convenience  and 
necessity,  authorizing  Transco  to  install 
and  operate  mobile  compressors  on  a 
temporary  basis  while  existing 
compressors  are  undergoing 
maintenance,  and  permission  and 
approval  to  abandon  the  mobile 
compressors  when  the  maintenance 
work  is  completed,  all  as  more  fully  set 
forth  in  the  application  which  is  open 
to  the  public  for  inspection. 

Transco  states  that  it  requires  the 
blanket  certificate  in  order  to  maintain 
throughput  in  the  event  of  scheduled  or 
unscheduled  maintenance.  Transco  also 
states  that  it  would  attempt  to  achieve 
comparable  horsepower  and 
deliverabiUty  with  the  temporary 
compressors  as  that  which  is  available 
with  the  permanent  compressors. 
Transco  asserts  that  the  blanket 
certificate  would  enable  Transco  to 
install  temporary  compressors  without  a 
prior  filing  and  to  avoid  interruptions  of 
service  to  customers.  Transco  states  that 
it  does  not  own  a  compressor  imit 
which  could  be  used  on  an  as-needed, 
temporary  basis  and  that  it  would  use 
rental  units  at  a  cost  estimated  to  be  no 
greater  than  $95,000  per  unit  per  month. 

Comment  date:  September  24, 1996, 
in  accordance  with  Standard  Paragraph 
F  at  the  end  of  this  notice. 

2.  Texas  Gas  Transmission  Corporation 

(Docket  No.  CP96-726-OO01 

Take  notice  that  on  August  19, 1996, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas),  P.O.  Box  20008, 
Owensboro,  Kentucky  42304,  filed  in 
Docket  No.  CP96-726-000  a  request 
pursuant  to  Section  157.205  and 
157.212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  157.212)  for 
authorization  to  reclassify  an  existing 
delivery  point,  in  Gibson  Coimty, 
Indiana  by  converting  it  from  a  rural 
farm  tap  facility  to  a  specifically 
designated  delivery  point  for  Southern 
Indiana  Gas  and  Electric  Company 
(SIGECO).  Texas  Gas  makes  such 
request,  under  its  blanket  certificate 
issued  in  Docket  No.  CP82-407-000 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

Texas  Gas  indicates  that  the 
reclassified  delivery  facility  will  be  used 
to  provide  firm  transportation  service  to 
SIGECO,  which  will  allow  SIGECO  to 
continue  serving  the  existing  right-of- 
way  grantors  at  this  point  and  a  new 
customer.  Smith  Greenhouse,  which  is 


not  a  right-of-way  grantor.  It  is  stated 
that  the  reclassified  facility  will  be 
known  as  the  Kirkville  delivery  point. 

Texas  Gas  further  states  that  the 
reclassification  of  this  deUvery  point 
will  not  require  any  new  facilities  by 
Texas  Gas;  however,  SIGECO  will 
install,  own,  operate  and  maintain 
measurement,  regulation,  odorization 
and  other  related  facilities  necessary  to 
provide  service  to  its  customers  at  this 
point.  Texas  Gas  indicates  that  SIGECO 
will  require  158  MMBtu  per  day,  with 
an  annual  maximum  quantity  of  6,716 
MMBtu  at  this  point,  for  residential 
heating  by  the  current  customers  and 
heating  at  Smith  Greenhouse. 

Comment  date:  October  18, 1996,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Eastern  Shore  Natural  Gas  Company 

(Docket  No.  CP96-728-0001 

Take  notice  that  on  August  20,  1996, 
Eastern  Shore  Natural  Gas  Company 
(Eastern  Shore),  Post  Office  Box  1769, 
Dover,  Delaware  19903,  filed  in  Docket 
No.  CP96-728-000,  an  application 
pursuant  to  Section  7(b)  and  (c)  of  the 
Natural  Gas  Act  (NGA),  and  Part  157  of 
the  Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations,  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
Eastern  Shore  to  reduce,  on  a  pro-rata 
basis,  the  firm  storage  service  it 
provides  to  its  customers  under  Rate 
Schedule  GSS,  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Eastern  Shore  states  that  as  a  direct 
result  of  the  authorization  granted 
Transcontinental  Gas  Pipe  Line 
Corporation  in  Docket  No.  CP96-226- 
000  •  it  is  necessary  for  Eastern  Shore  to 
reduce,  on  a  pro-rata  basis,  the  firm 
storage  service  it  provides  to  its 
customers  under  Rate  Schedule  GSS. 

Comment  date:  September  24, 1996, 
in  accordance  with  Standard  Paragraph 
F  at  the  end  of  this  notice. 

4.  Columbia  Gulf  Transmission 
Company 

[Docket  No.  CP96-732-0001 

Take  notice  that  on  August  21, 1996, 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf),  2603  Augusta  STE  125, 
Houston,  Texas  77057-5637,  filed  in 
Docket  No.  CP96-73  2-000  a  request 
pursuant  to  Section  157.205  and 
157.211  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  157.211)  for 
authorization  to  operate  in  interstate 
commerce  certain  facilities  in  Vermilion 


•  75  FERC 1 61,285  (1996). 


Parish,  Louisiana  that  were  previously 
operated  to  effectuate  transportation 
service  pursuant  to  Section  311  of  the 
Natural  Gas  Policy  Act  (NGPA). 
Columbia  Gulf  makes  such  request, 
under  its  blanket  certificate  issued  in 
Docket  No.  CP83-496-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  on  file 
vrilh  the  Commission  and  open  to 
public  inspection. 

Columbia  Gulf  states  that  the  delivery 
ppint  to  Torch  Operating  Company 
(Torch)  was  originally  installed  as  a 
receipt  point  from  an  independent 
producer,  and  that  minor  revisions  were 
made  to  the  station  in  order  that  the 
receipt  point  could  be  used  as  a  delivery 
point  from  Columbia  Gulf  under  Section 
311  of  the  NGPA,  to  Torch  on  behalf  of 
lUini  Carrier,  L.P.,  an  intrastate  pipeline. 
It  is  indicated  that  the  existing  point  of 
interconnection  allows  Columbia  Gulf 
to  deliver  natural  gas  to  Torch  for  use 
in  its  gas  lift  operation.  Columbia  Gulf 
is  now  requesting  authorization  to 
convert  the  Section  311  facilities  to  7(c) 
certification,  in  order  that  the  point  may 
be  used  to  provide  both  Subpart  B  and 
G  transportation  service  to  Torch,  under 
Part  284,  on  an  interruptible  basis. 

Comment  date:  October  18. 1996,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Florida  Gas  Transmission  Company 

[Docket  No.  CP96-743-000I 

Take  notice  that  on  August  26.  1996, 
Florida  Gas  Transmission  Company 
(FGT),  1400  Smith  Street,  Houston, 
Texas  77002,  filed  in  the  above  docket, 
a  request  pursuant  to  Sections  157.205 
and  157.212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  construct  and 
operate  a  new  delivery  point  for  West 
Florida  Natural  Gas  Company  WFNG)  to 
accommodate  natural  gas  deliveries  to 
the  State  of  Florida  Liberty  Prison  under 
FGT's  blanket  authority  issued  in 
Docket  No.  CP82-553-000  pursuant  to 
Section  7(c)  of  the  NGA,  all  as  more 
fully  set  forth  in  the  request  that  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Specifically,  FGT  proposes  to 
construct,  operate,  and  own  a  new 
delivery  point  at  or  near  mile  post  383 
on  its  existing  30-inch  mainline  in 
Liberty  County,  Florida.  FGT  also 
proposes  to  add  the  subject  delivery 
point  to  an  existing  firm  gas 
transportation  service  agreement  by  dnd 
between  FGT  and  the  State  of  Florida, 
Department  of  Corrections  dated 
October  1, 1993,  and  contracted  under 
FGT's  FERC  Gas  Tariff  Rate  Schedule 
FTS-1.  FGT  will  transport  gas  to  the 
new  delivery  point  on  a  self- 
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implementii^g  basis  under  its  blanket 
transportation  certificate  issued  by  tbe 
Commission  in  IDocket  No.  CP89-555- 
000,  pursuai^t  to  Subpart  G  of  Part  284 
of  tbe  Comnlission's  Regulations. 

FGT  state^  tbat  tbe  subject  debvery 
point  will  consist  of  a  4-inch  tap,  minor 
connecting  pipe,  electronic  flow 
measuremerit  equipment,  and  any 
related  appurtenant  facilities  necessary 
for  FGT  to  deliver  gas  up  to  60  MMBtu 
per  hour  at  line  pressure.  WFNG  will 
reimburse  FOT  for  the  $57,000 
estimated  construction  cost.  FGT  further 
states  that  W^FNG  will  construct,  own 
and  operate  the  meter  and  regulation 
station. 

Comment  date:  October  18, 1996,  in 
accordance  \  nth  Standard  Paragraph  G 
at  the  end  of  this  notice. 

6.  Northwest  Pipeline  Corporation 

(Docket  No.  C»96-752-0OO  | 

Take  notice  that  on  August  28, 1996, 
Northwest  Pipeline  Corporation 
(Northwest).  295  Chipeta  Way.  Salt  Lake 
City,  Utah  8^108.  filed  in  Docket  No. 
CP96-752-000  a  request  pursuant  to 
Sections  1571205.  157.216  and  157.211 
of  the  Commission's  Regulations  under 
tbe  Natural  Qas  Act  (18  CFR  157.205, 
157.216  and  J57.211)  for  permission 
and  approval  to  abandon  certain 
faciUties  and|  operations  at  the 
Enumclaw  Meter  Station  in  King 
County.  Washington.  Northwest  also 
request  authgrization  to  construct  and 
operate  upgrided  replacement  facilities 
at  the  Enumdaw  Meter  Station,  in  order 
to  accommodate  a  request  from  the  City 
of  Enumclaw",  Washington  for  an 
additional  3,000  Dth  of  firm  natural  gas 
per  day.  Northwest  makes  such  request, 
under  its  blanket  certificate  issued  in 
Docket  No.  CP82-433-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  se|  forth  in  the  request  on  file 
with  the  Con^ission  and  open  to 
public  inspection. 

Northwest  proposes  to  upgrade  the 
Enumclaw  Nifeter  Station  by  replacing 
approximatelv  60  feet  of  2-inch  heater 
piping  and  appurtenances  with 
approximatelv  60  feet  of  4-inch  heater 
piping  and  appurtenances,  and  by 
replacing  the|50  percent  trim  plates  in 
the  existing  2'-inch  regulators  with  new 
100  percent  trim  plates.  As  a  result  of 
the  proposed  upgrades.  Northwest  states 
that  the  maxi  num  design  capacity  of 
the  meter  stat  ion  will  increase  from 
approximately  6.863  Dth  per  day  at  250 
psig  to  appro  timately  10,924  Dth  per 


day  at  250  ps  g 

Northwest 
estimated  $2f 
facilities  will 
of  Enumclaw 


ndicates  that  the 

,078  cost  to  upgrade  the 

be  reimbursed  by  the  City 


Comment  date:  October  18, 1996,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

7.  Northern  Natural  Gas  Company 

IDocket  No.  CP96-754-0001 

Take  notice  that  on  August  29. 1996, 
Northern  Natural  Gas  Company 
(Northern),  1111  South  103rd  Street, 
Omaha,  Nebraska  68124-1000,  filed  in 
Docket  No.  CP96-754-000  a  request 
pursuant  to  Section  157.205  and 
157.212  of  the  Commission's 
Regulations  imder  the  Natural  Gas  Act 
(18  CFR  157.205  and  157.212)  for 
authorization  to  install  and  operate  the 
NNG/Sid  Richardson,  a  new  deUvery 
point  to  be  located  in  Lea  County,  New 
Mexico,  to  accommodate  incremental 
interruptible  natural  gas  deliveries  to 
Sid  Richardson  Gasoline,  Ltd.  (Sid 
Richardson).  Northern  makes  such 
request,  under  its  blanket  certificate 
issued  in  Docket  No.  CP82^01-000 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

Northern  states  that  service  will  be 
provided  to  Sid  Richardson  pursuant  to 
Northern's  currently  effective 
interruptible  throughput  service 
agreement(s)  with  Sid  Richardson. 
Northern  asserts  that  Sid  Richardson 
has  requested  the  installation  of  the  new 
delivery  point  to  provide  fuel  for  their 
processing  plant. 

It  is  asserted  that  the  proposed 
volumes  to  be  delivered  to  Sid 
Richardson  at  the  NNG/Sid  Richardson 
delivery  point  are  5  MMBtu  on  a  peak 
day  and  1,825  MMBtu  on  an  aimual 
basis.  Northern  estimates  a  cost  of 
$10,000  to  install  the  new  delivery 
point,  and  states  that  Sid  Richardson 
will  reimburse  Northern  for  the  total 
cost  of  constructing  the  proposed 
delivery  point. 

Comment  date:  October  18, 1996,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission.  888  First 
Street,  N.E.,  Washington,  D.C.  20426,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 


to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
filing  if  no  motion  to  intervene  is  filed 
within  the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
■  certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may.  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214 
of  the  Commission's  Procedural  Rules 
(18  CFR  385.214)  a  motion  to  intervene 
or  notice  of  intervention  and  pursuant 
to  Section  157.205  of  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  a  protest  to  the  request.  If  no 
protest  is  filed  within  the  time  allowed 
therefore,  the  proposed  activity  shall  be 
deemed  to  be  authorized  effective  the 
day  after  the  time  allowed  for  filing  a 
protest.  If  a  protest  is  filed  and  not 
withdrawn  within  30  days  after  the  time 
allowed  for  filing  a  protest,  the  instant 
request  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  Section  7  of  the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 
[PR  Doc.  96-22911  Filed  9-6-96;  8:45  am) 

BILLING  COOE  S717-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Statement  of  Organization,  Functions 
and  Delegations  of  Authority; 
Assistant  Secretary  for  Management 
and  Budget 

Part  A,  Office  of  the  Secretary. 
Statement  of  Organization,  Functions 
and  Delegations  of  Authority  for  the 


Federal  Register  /  Vol.  61,  No.  175  /  Monday,  September  9,  1996  /  Notices  47521 


Department  of  Health  and  Human 
Services,  Office  of  Management  and 
Budget,  is  amended.  Chapter  AMN, 
Office  of  Finance,  as  last  amended  at  57 
FR  37820,  8/20/92  is  deleted  and 
replaced  with  a  new  Chapter  AMS.  The 
changes  are  as  follows: 

1.  Delete  in  its  entirety  Chapter  AMN 
and  replace  with  the  following: 

Section  AMS.OO    Mission.  The  Office 
of  Finance  (AMS)  provides  financial 
management  advice  and  leadership  to 
the  Secretary  and  the  Assistant 
Secretary  for  Management  and  Budget/ 
Chief  Financial  Officer  (ASMB/CFO), 
and  the  Operating  Division  CFOs,  on  (1) 
budget  execution  policies  and  standards 
for  financial  systems  and  financial 
reporting  including  audited  financial 
statements  in  conformance  with 
govemmentwide  accounting  concepts 
and  standards;  (2)  cash  and  credit 
management,  debt  management, 
payment  management  including 
disbursement  activities  and  functions, 
and  travel  management;  (3)  the  design, 
development,  operation,  and 
enhancement  of  Department-wide  and 
component  financial  systems;  (4)  the 
preparation  of  the  HHS  Financial 
Management  Status  Report  and  Five 
Year  Plan  and  the  HHS  Annual  Report 
including  financial  statement  and 
discussion  and  analysis  and 
performance  measures;  (5)  the 
development  of  outcome-based 
performance  measures  and  performance 
plans  through  facilitation  and  training 
forums  and  best  practices;  (6)  in 
coordination  with  other  ASMB 
components,  participates  in  the 
clearance/approval  process  for  program 
information  systems  that  provide 
financial  and/or  program  performance 
data  which  are  used  in  financial 
statements;  (7)  approval  of  the  job 
descriptions  and  skill  requirements  for 
OPDIV  CFOs,  on  the  selection  of  OPDIV 
CFOs,  and  provides  advice  to  the 
ASMB/CFO  who  participates  with  the 
OPDIV  Head  in  the  annual  performance 
plan/evaluation  of  the  OPDIV  CFO;  and 
(9)  on  th6  qualifications  recruitment, 
perfdrmance,  training  and  retention  of 
all  financial  management  personnel. 

Section  AMS.  1 0    Organization .  The 
Office  of  Finance  is  headed  by  the 
Deputy  Assistant  Secretary,  Finance, 
who  is  also  the  Deputy  Chief  Financial 
Officer  and  reports  to  the  Assistant 
Secretary  for  Management  and  Budget/ 
Chief  Financial  Officer.  The 
organization  is  composed  of  the 
following: 

Immediate  Office  (AMS) 
Office  of  Financial  Policy  (AMSl) 
Division  of  Financial  Management 

Policy  (AMSll) 


Division  of  Accounting  and  Fiscal 

Pohcy  (AMSl 2) 
Office  of  Financial  Systems  (AMS2) 
Office  of  Budget  Execution  (AMS3) 

Section  AMS.20    Functions.  The 
Office  of  Finance  (AMS): 

a.  Manages  and  directs  HHS' 
implementation  of  major  financial 
management  legislation  including  the 
Chief  Financial  Officers  Act  of  1990  as 
amended  by  the  Government 
Management  Reform  Act  of  1994 
(GMRA),  the  Prompt  Payment  Act,  Debt 
Collection  Improvement  Act  of  1996 
and  the  Cash  Management  Improvement 
Act  (CMIA)  among  others. 

b.  Develops  and  executes,  in 
coordination  with  the  Office  of  the 
Budget,  spending  policies  and 
procedures  for  continuing  resolutions 
and  appropriations. 

c.  Makes  specific  studies  and 
appraisals  of  the  financial  aspects  of 
program  operations  systems  designs  and 
data  requirements  to  ensure  compliance 
with  objectives  of  the  CFO  Act  and 
related  legislation  as  assigned  Assistant 
Secretary  for  Management  and  Budget/ 
Chief  Financial  Officer  (ASMB/CFO). 

d.  Establishes  a  financial  management 
planning  process  under  the  CFO  Act  for 
providing  guidance  and  performance 
measurement  indicators  that  enable  the 
ASMB/CFO  to  evaluate  the  Operating 
Divisions. 

e.  Provides  support  and  guidance  to 
the  Operating  Divisions  (OPDIVs)  for 
strategic  planning  and  for  the 
development  and  implementation  of 
performance  measures  under  the 
Government  Performance  and  Results 
Act  (GPRA). 

f.  Develops  and  manages  a 
Department-wide  system  for  estimating 
and  controlling  outlays.  Assists  the 
Office  of  Budget  in  the  presentation  of 
budget  outlay  estimates  to  the  Office  of 
Management  and  Budget  and  the 
Congress. 

g.  Recommends  and  issues 
Department-wide  policies  and 
procedures  relating  to  the  expenditure 
and  collection  of  funds  administered  by 
the  Department. 

h.  Establishes  uniform  standards, 
policies,  classifications,  and 
terminologies  to  be  used  throughout  the 
Department  in  budget  execution,  and 
financial  and  cost  reporting. 

i.  Develops  and  maintains  financial 
management  data  collection  and 
reporting  systems  on  programs, 
activities  and  operations  of  the 
Department. 

j.  Oversees,  monitors,  and  evaluates 
the  design,  development, 
implementation,  operation  and 
enhancement  of  Department-wide  and 


component  accounting  and  financial 
management  systems. 

k.  I^vides  Departmental  policy 
guidance  to  the  Payment  Management 
System  (PMS)  operated  by  the  Program 
Support  Center  to  assure  that  a 
consistent  Departmental  policy  is 
maintained. 

1.  Ensures  that  financial  systems 
provide  for  timely  and  accurate 
reporting  of  grantee  and/or  contractor 
costs  and  performance  data. 

m.  In  coordination  with  other  ASMB 
components,  participates  in  the 
clearance/approval  process  for  program 
information  systems  that  provide 
financial  and/or  program  performance 
data  which  are  used  in  financial 
statements. 

n.  Develops  and  executes  policies  and 
procedures  relating  to  the  evaluation  of 
accoimting  and  related  systems  for 
conformance  with  Govemmentwide 
principles  and  standards. 

o;  Develops  and  executes  policies  and 
procedure  relating  to  cash  management 
and  financing  of  recipient  organizations 
that  receive  funding  from  HHS. 

p.  Develops,  coordinates  and  issues 
poUcy  related  to  the  development, 
implementation,  and  maintenance  of 
Department-wide  financial  systems. 

q.  In  its  area  of  responsibility 
represents  the  Department  in  its 
relationship  with  the  Office  of 
Management  and  Budget,  General 
Accounting  Office,  General  Services 
Administration,  Treasury,  and  other 
Federal  Agencies.  Oversees 
Departmental  implementation  of  central 
agency  directives  on  budget  execution, 
fiscal  and  accounting  policy,  debt  and 
credit  management. 

r.  Provides  advice  to  the  ASMB/CFO 
on  the  approval  of  the  job  descriptions 
and  skill  requirements  for  OPDIV  CFOs 
and  on  the  approval  of  the  selection  of 
OPDIV  CFOs.  Provides  advice  to  the 
ASMB/CFO  who  participates  with  the 
OPDIV  Head  in  the  annual  performance 
plan/evaluation  of  the  OPDIV  CFO. 

s.  Provides  advice  to  the  ASMB/CFO 
on  the  qualifications,  recruitment, 
performance,  training,  and  retention  of 
all  financial  management  personnel. 

t.  Prepares  the  HHS  Annual  Report 
including  financial  statement  and 
program  performance  information  as 
guided  by  the  ASMB/CFO. 

u.  Serves  as  the  Departmental  liaison 
with  GAO,  0MB,  Treasury,  and  other 
Federal  agencies  on  financial  matters. 

V.  Provides  administrative  services  for 
the  Office  of  Finance,  including 
personnel,  budget,  travel,  procurement, 
supplies  and  other  general 
administrative  functions. 

2.  Office  of  Financial  Policy  (AMSl). 
The  Office  of  Financial  Policy,  is 
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comprisec  of  the  Division  of  Financial 
Management  Policy  (DFMP)  and  the 
Division  qf  Accounting  and  Fiscal 
Policy  (DAFP). 

1.  Division  of  Financial  Management 
PoUcy  (AMSll). 
-  The  Division  (a)  Develops 
Departmeit-wide  policies,  procedures, 
and  standards  for  financial  management 
areas  including  cash  management, 
credit  mai^gement,  debt  management, 
travel  management,  payment  and 
disbursement  activities  and  functions, 
and  promulgates  these  and  related 
govemmeat-wide  financial  management 
requirements  through  the  Departmental 
Staff  Manual  System;  (b)  Establishes  a 
financial  management  planning  process 
for  the  dev)elopment  of  strategic  and 
tactical  pUns  and  prepares  the 
Departme4t's  annual  Financial 
Management  Status  Report  and  5  Year 
Plan  under  the  CFO  Act;  (c)  Provides 
support  aild  guidance  to  Operating 
Division  program  and  financial  mangers 
for  strategic  planning  and  for  the 
development  and  implementation  of 
performanfre  measures  under  the 
Government  Performance  and  Results 
Act  (GPRAO;  (d)  Provides  support  to  the 
Operating  Division  Chief  Financial 
Officers  fof  financial  planning  and 
improvemftnt  initiatives;  (e)  Serves  as 
principal  s^aff  advisors  on  fiscal  and 
accountini^  policy  matters  to  the  Office 
of  Finance!  (f)  Reviews  and  drafts 
Departmemtal  reports  on  Congressional 
bills  affecting  financial  management  of 
the  Departiient's  programs;  (g) 
Maintains  liaison  with  the  Office  of 
Managemetit  and  Budget  (OMB),  the 
Treasury  Dbpartment,  the  General 
Accounting  Office  (GAO),  the  General 
Services  Administration  (GSA)  and 
other  agenaies  on  all  financial 
managemei  it  matters;  (h)  Recommends 
policy  and  maintains  a  system  for 
tracking  and  improving  cash  and  credit 
management  and  debt  collection 
perfomiame  throughout  the 
Departmen ;;  (i)  Develops  and  maintains 
travel  voumer  examination  policies, 
payment,  and  disbursing  policies  and 
procedures  for  Department-Wide 
applications  and  publishes  them 
through  thi^Departmental  Staff  Manual 
System;  (j)  Performs  studies  and 
analyses  injany  of  these  subject  areas 
singularly  (ir  with  outside  organizations. 
Maintains  continuous  contact  with 
GAO,  OMB.  Treasury,  GSA,  and  other 
agencies;  (1 )  Establishes  a  financial 
management  planning  process  for 
providing  guidance  and  financial 
managemei  it  indicators  that  enable  the 
ASMB/CFCi  to  evaluate  the  financial 
management  programs  and  activities  of 
the  Departi  lent;  (1)  Makes  specific 
studies  anc  appraisals  of  the  financial 


aspects  of  program  operations  to  ensure 
compliance  with  CFO  objectives  in  area 
assigned  by  the  Deputy  CFO. 

2.  The  Division  of  Accoimting  and 
Fiscal  Policy  (AMS12). 

The  Division  (a)  Develops  policies, 
procedures,  and  standards  for 
Department-wide  accounting  and  fiscal 
areas  and  financial  operations  including 
legislative  or  special  accounting 
initiatives  such  as  the  Standard  General 
Ledger  (SCL),  and  promulgates  these 
policies,  procedures,  and  standards  as 
well  as  other  government-wide 
accounting  and  fiscal  procedures 
through  the  Departmental  Staff  Manual 
System  and  maintains  appropriate 
reference  material;  (b)  Develops  and 
maintains  financial  statement 
presentation  policies,  procedures,  and 
standards  consistent  with 
govemmentwide  accounting  concepts 
and  standards  developed  by  the  Federal 
Accounting  Standards  Advisory  Board 
and  issued  by  OMB  and  oversees  the 
preparation  of  audited  financial 
statements  under  the  Chief  Financial 
Officers  Act  as  amended  by  the 
Government  Management  Reform  Act; 
(b)  Provides  advice  and  assistance  to 
OPDIVs  and  STAFFDIVs  on  accounting 
and  related  fiscal  matters;  (d)  Serves  as 
principal  advisor  to  the  Office  of 
Finance  on  accounting  and  related  fiscal 
matters  and  provides  advice  and 
assistance  to  Operating  Divisions  and 
Staff  Divisions  on  these  matters;  (e) 
Reviews  and  drafts  Departmental 
reports  on  Congressional  bills  affecting 
accounting  and  fiscal  matters,  (f) 
Maintains  liaison  with  the  Office  of 
Management  and  Budget  (OMB),  the 
General  Accoimting  Office  (GAO), 
Treasury  Department,  and  other 
agencies  on  matters  involving 
accounting  and  related  fiscal  matters;  (g) 
Performs  studies  and  analyses  of  any  of 
these  or  related  subjects  independently 
or  in  conjunction  with  outside 
organizations  and  maintains  continuous 
contact  with  OMB,  GAO,  Treasury,  GSA 
and  other  agencies;  (h)  Makes  specific 
studies  and  appraisals  of  the  financial 
aspects  of  program  operations  to  ensure 
compliance  with  CFO  objectives  in 
areas  assigned  by  the  Deputy  CFO;  (i) 
Prepares  the  annual  HHS  report  on  CFO 
activities  as  guided  by  the  DASFADeputy 
CFO. 

3.  Office  of  Financial  Systems 
(AMS2). 

The  Office  of  Financial  Systems  (a) 
Develops  departmentwide  policies  and 
standards  for  financial  and  mixed 
financial  systems;  (b)  Provides  advice 
and  serves  as  the  focal  point  with 
Federal  control  agencies  on  financial 
systems  matters;  (c)  Provides  for  the 
establishment  of  Department-wide 


financial  definitions  and  data  structures; 
(d)  Provides  for  the  administration  of  a 
data  integrity  and  quality  control 
program  to  ensure  compliance  with 
applicable  Federal  directives, 
DiBpartmental  financial  systems  policy 
and  automated  financial  data  exchange 
requirements;  (e)  Oversees,  monitors, 
evaluates,  and  recommends  approval  for 
the  design,  implementation,  operation, 
and  enhancement  of  Department-wide 
and  component  financial  management 
systems;  (f)  Evaluates  and  recommends 
approval  for  the  design, 
implementation,  operation  and 
enhancement  of  Department-wide  and 
component  accounting  and  financial 
management  systems;  (g)  Establishes 
and  maintains  a  Department-wide 
quality  assurance  program  that  ensures 
the  auditability  of  financial  data  and 
functions  as  a  data;  (h)  Develops 
financial  systems  requirements  and 
policy  regarding  data  structure  and 
interface  techniques  necessary  to 
communicate  between  HHS  financial 
systems  and  with  Departmental  systems; 
(i)  Makes  specific  studies  and  appraisals 
of  the  financial  aspects  of  program 
operations  including  systems  designs 
and  data  requirements  to  ensure 
compliance  with  CFO  objectives  in 
areas  assigned  by  the  Deputy  CFO;  (j) 
Provides  Departmental  policy  guidance 
to  the  Payment  Management  System 
(PMS)  operated  by  the  program  Support 
Center  to  assure  that  a  consistent 
Departmental  policy  is  maintained;  (k) 
Serves  as  principal  staff  adviser  to  the 
Office  of  Finance  on  all  financial 
systems  related  matters;  (1)  Maintains 
liaison  with  the  Office  of  Management 
and  Budget,  the  Treasury  Department, 
the  General  Accounting  Office,  and 
other  agencies  on  matters  involving 
financial  systems;  (M)  Develops  and 
issues  policies  and  procedures  relating 
to  the  evaluation  of  accounting  and 
related  systems  for  conformance  with 
OMB  Circular  A  127;  (m)  Maintains  the 
Departmental  financial  systems 
inventory. 

4.  Office  of  Budget  Execution  (AMS3). 

The  Office  of  Budget  Execution:  (a) 
Provides  leadership  and  direction  in  the 
Department-wide  review,  analysis  and 
appraisal  of  financial  elements  of 
program  execution  and  the  development 
and  execution  of  policies  related  to 
efficient  allocation,  expenditure  and 
control  of  funds;  (b)  Coordinates  and 
tracks  outlay  projections:  (1)  to  assist 
OMB  in  the  continuing  effort  to  monitor 
spending  and  to  thereby  improve  the 
management  of  the  Government's 
overall  cash  and  debt  operations;  and  (2) 
in  support  of  formulation  of  the  budget, 
including  the  maintenance  of  DHHS 
ceiling  controls  and  the  development  of 
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outlay  estimates  shown  in  the 
President's  Budget  for  controllable 
programs;  (c)  Promulgates  Departmental 
spending  policies,  especially  in  the 
event  of  Continuing  Resolutions  and 
possible  suspension  of  operations  due  to 
the  failure  of  the  Congress  to  enact 
appropriations  on  time  and  works  with 
agency  budget  officers  and  the  OfBce  of 
Budget  in  formulating  agency  funding 
plans;  (d)  Maintains  a  system  of 
Department-wide  budget  execution, 
including  the  management  and  control 
of  the  apportionment  of  funds  in 
accordance  with  the  requirements  of  the 
Anti-Deficiency  Act  and  OMB 
regulations;  and  requests  and  monitors 
the  receipt  of  Treasury  warrants;  (e) 
Serves  as  principal  staff  advisor  to  the 
Office  of  Finance  on  all  matters 
involving  budget  execution;  (f)  Liaises 
with  the  Office  of  Management  and 
Budget,  the  Treasury  Department,  the 
Congressional  Budget  Office,  and  other 
agencies  on  matters  involving  budget 
execution;  (g)  Maintains  the  Catalog  of 
Federal  Domestic  Assistance  and 
develops  State  tables  of  projected 
obhgations  for  selected  programs;  (f) 


Responsible  for  the  development  and 
maintenance  of  a  system  of  financial 
information  which  involves  the 
collection,  organization,  and 
maintenance  of  financial  data  in 
electronic  form  as  well  as  the 
development  of  reporting  mechanisms 
for  making  the  financial  information 
useful  and  available  for  decision 
making. 

Dated:  August  2, 1996. 
fohn  J.  Callahan, 

Assistant  Secretary  for  Management  and 

Budget. 

[FR  Doc.  9fr-22933  Filed  *-6-96;  8:45  ami 

BILUNG  CODE  41S0-04-M 


Administration  for  Children  and 
Families 

SutHnission  for  OMB  Review; 
Comment  Request 

Title:  Refugee  State-of-Origin  Report. 

OAfB  No.:  0970-0043. 

Description:  The  information 
collection  of  the  ORR-11  (Rehigee  State- 
of-Origin  Report)  is  designed  to  satisfy 

Annual  Burden  Estimates 


the  statutory  requirements  of  the 
Immigration  and  Nationality  Act. 
Section  412(a)(3)  of  the  Act  requires 
ORR  to  compile  and  maintain  data  on 
the  secondary  migration  of  refugees 
within  the  United  States  after  arrival. 

In  order  to  meet  this  legislative 
requirement,  ORR  requires  each  State  to 
submit  an  annual  count  of  the  number 
of  refugees  who  were  initially  resettled 
in  another  State.  The  State  does  this  by 
counting  the  number  of  refugees  with 
social  security  numbers  indicating 
residence  in  another  State  at  the  time  of 
arrival  in  the  U.S.  (The  first  three  digits 
of  the  social  security  number  indicate 
the  State  of  residence  of  the  applicant.) 

Data  submitted  by  the  States  are 
compiled  and  analyzed  by  the  ORR 
statistician,  who  then  prepares  a 
summary  report  which  is  included  in 
ORR's  annual  Report  to  Congress.  The 
primary  use  of  the  data  is  to  quantify 
and  analyze  refugee  secondary 
migration  among  the  50  States.  ORR 
uses  these  data  to  adjust  its  refugee 
arrival  totals  in  order  to  calculate  the 
ORR  social  services  formula  allocation. 

Respondents:  State  governments. 


Instrument 

Number  of 
re-spondents 

Numt>er  of  re- 
sponses per 
respondent 

Average  txir- 

den  hours  per 

response 

Total  txirden 
hours 

State-of-oriain  reoort         

50 

1 

.434 

217 

Estimated  Total  Annual  Burden 
Hours:  217. 

Additional  Information:  Copies  of  the 
proposed  collection  may  be  obtained  by 
writing  to  The  Administration  for 
Children  and  Families,  Office  of 
Information  Services,  Division  of 
Information  Resource  Management 
Services,  370  L'Enfant  Promenade,  S.W., 
Washington,  D.C.  20447.  Attn:  ACF 
Reports  Clearance  Officer. 

OMB  Comment:  OMB  is  required  to 
make  a  decision  concerning  the 
collection  of  information  between  30 
and  60  days  after  publication  of  this 
document  in  the  Federal  Register. 
Therefore,  a  comment  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication.  Written 
comments  and  recommendation  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  following:  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project,  725  17th  Street, 
N.W.,  Washington,  D.C.  20503,  Attn: 
Ms.  Wendy  Taylor. 


Dated:  September  3, 1996. 
BobSargis, 

Acting  Reports  Clearance  Officer. 
(FR  Doc.  96-22853  Filed  9-6-96;  8:45  ami 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4065-N-04] 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development;  Notice  of  Funding 
Availability  (NOFA)  and  Program 
Guidelines  for  the  Economic 
Development  Initiative  (EDI)  Program; 
Amendment  and  Extension  of 
Application  Due  Date 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Amendment  and  Extension  of 
Application  Due  Date  for  Notice  of 
Funding  Availability  (NOFA)  for  the 
Economic  Development  Initiative  Grant 
Program. 


summary:  On  July  16. 1996,  the 
Department  published  a  Notice  of 
Funding  Availability  (NOFA)  in  the 
Federal  Register  aimouncing  the 
availability  of  approximately 
$50,000,000  in  Fiscal  Year  (FY)  1996 
funding  for  the  Economic  Development 
Initiative  (EDI)  program.  This  notice 
amends  that  NOFA  to  establish  set- 
asides  of  up  to  $30  million  in  EDI  grant 
funds  to  fund  proposals  for 
Homeownership  Zones,  and  of  up  to 
$20  million  for  proposals  for 
Community  and  Individual  Investment 
Corporations  (CIICs)  and  all  other 
eligible  economic  development  projects. 
In  order  to  prdvide  applicants  due 
notice  of  this  amendment,  this  notice 
also  extends  the  application  due  date. 
DATES:  Applications  are  due  in  HUD 
Headquarters  at  the  address  stated 
below  under  ADDRESSES  by  October  9, 
1996.  HUD  will  not  accept  applications 
that  are  submitted  to  HUD  via  facsimile 
(FAX)  transmission.  Applications  that 
are  mailed  prior  to  October  9, 1996,  and 
received  within  ten  (10)  days  after  that 
date  will  be  deemed  to  have  been 
received  by  that  date  if  postmarked  by 
the  United  States  Postal  Service  by  no 
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later  than  pctober  8.  1996.  Overnight 
delivery  itetrns  received  within  ten  (10) 
days  after  October  9, 1996  will  be 
deemed  to  have  been  received  by  that 
date  upon  submission  of  documentary 
evidence  that  they  were  placed  in 
transit  with  the  overnight  delivery 
service  by  rto  later  than  October  8, 1996. 
ADDRESSES^  On  or  prior  to  October  9, 
1996,  completed  applications  will  be 
accepted  at  the  following  address: 
Processing  tnd  Control  Unit,  Room 
7255,  Office  of  Community  Planning 
and  Ctevelobment,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW,  Washington,  DC 
20410.  Atte^ition:  EDI  Grant.  At  close  of 
business  onj  the  deadline  date, 
completed  applications  will  also  be 
received  in  the  south  lobby  of  the 
Department  of  Housing  and  Urban 
Development  at  the  above  address 
(inquire  at  the  security  guard  desk). 
However,  a»y  application  received  by 
the  Office  of  Community  Planning  and 
Development  in  Headquarters, 
Wasbingtonl  DC.  by  October  9,  1996 
will  be  accepted. 

FOfl  FURTHEII  INFORMATION  CONTACT:  Paul 
Webster,  Dii^ctor,  Financial 
Management  Division,  Office  of  Block 
Grant  Assistance,  Room  7178, 
Department  {of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW, 
Wasbingtonl  DC  20410;  telephone  (202) 
708-1871.    I 

With  resppct  to  proposals  for 
Homeowneiiship  Zones  contact:  Gordon 
McKay,  Dir^or,  Office  of  Affordable 
Housing  Prqgrams,  Office  of  Community 
Planning  and  Development,  Room  7164. 
Department  jof  Housing  and  Urban 
Development.  451  Seventh  Street.  SW. 
Washington!  DC  20410;  telephone  (202) 
708-2685.  (these  are  not  toll-free 
numbers.)    ! 

Persons  wpth  hearing  or  speech 
impairment^  may  access  these  numbers 
via  TTY  by  falling  the  Federal 
Information  Relay  Service  at  (800)  877- 
8339.  j 

SUPPLfMENTkRY  INFORMATION:  On  July 
16,  1996  (61  PR  37132),  the  Department 
published  a  Notice  of  Funding 
Availability  l(NOFA)  in  the  Federal 
Register  announcing  the  availability  of 
approximately  $50,000,000  in  Fiscal 
Year  (FY)  1996  handing  for  the 
Economic  Djvelopment  Initiative  (EDI) 
program.  The  FY  1996  EDI  NOFA 
solicited  a  v>  ide  range  of  proposals  for 
eligible  economic  development  projects 
and  activitie  s  under  the  EDI  grant 
program.  Ths  NOFA  particularly 
emphasized  those  proposals  that  would 
undertake  l^e-scale  projects  to  create 
Homeowner^hip  Zones — proposals 
designed  to :  -eclaim  hard-pressed 


neighborhoods  by  Greeting 
homeownership  opportunities  for 
hardworking  low-  and  moderate-income 
families,  and  serving  as  a  catalyst  for 
private  investment,  business  creation, 
and  neighborhood  revitalization. 

The  NOFA  also  solicited  proposals  for 
Community  and  Individual  Investment 
Corporations  (CnCs) — a  particular  type 
of  community  development  bank  that 
provides  residents  with  opportunities 
for  equity  participation — and  proposals 
for  more  traditional  economic 
development  projects,  such  as  site 
specific  economic  development  projects 
and  grants  for  economic  development 
revolving  loan  funds. 

The  July  16,  1996,  NOFA  was 
structured  so  that  the  Department  would 
rate  all  applications  based  upon  the 
quality  of  an  applicant's  response  to 
seven  selection  criteria.  Upon  the  rating 
of  the  applications,  the  Department 
would  give  all  proposals  for 
Homeownership  Zones  and  CIICs  10 
bonus  points.  The  Department  would 
then  rank  all  proposals  regardless  of 
whether  the  proposal  was  for  a 
Homeownership  21one,  a  QIC,  or  other 
economic  development  project. 

Thus,  under  the  procedures  outlined 
in  the  July  16, 1996  NOFA,  it  is  possible 
that  the  rating  and  ranking  of 
applications  could  result  in  only  one 
tyf)e  of  proposal  being  funded,  i.e.,  all 
funded  projects  could  potentially  be 
either  Homeownership  Zone  projects, 
CIIC  projects,  or  the  traditional 
economic  development  projects.  Such 
an  outcome  would  not  reflect  the 
Department's  intention  to  fund  a  range 
of  diHierent  proposals. 

Accordingly,  the  IDepartment  is 
amending  the  July  16, 1996  EDI  NOFA 
to  establish  set-asides  of  up  to  $30 
million  to  fund  proposals  for 
Homeownership  Zones,  and  of  up  to 
$20  million  to  hind  proposals  for 
Community  and  Individual  Investment 
Corporations  and  all  other  proposals  for 
economic  development  projects. 

Authority.  Title  I.  Housing  and  Community 
Development  Act  of  1974,  as  amended,  (42 
U.S.C  5301-5320);  24  CFR  part  570. 

Accordingly,  FR  Doc.  96-18012,  the 
NOFA  and  Program  Guidelines  for  the 
Economic  Development  Initiative  (EDI), 
published  in  the  Federal  Register  on 
July  16, 1996  (61  FR  37132),  is  amended 
as  follows: 

1.  On  page  37139,  in  column  3, 
section  n.(D]  under  the  heading 
"Selection  Process"  is  amended  to  read 
as  follows: 

II.  The  Application  Process 

***** 

(D)  Selection  Process — Once  all 
proposals  are  scored  under  the  selection 


criteria  above,  applications  for 
Homeownership  Zones  and  OICs  will 
each  have  10  additional  points  added  to 
their  total  score.  Applications  will  then 
be  selected  for  funding  in  two  groups  as 
follows: 

(1)  All  applications  for 
Homeownership  Zones  will  be 
separately  ranked  in  order  of  points 
assigned,  with  the  applications 
receiving  more  points  ranking  above 
those  receiving  fewer  points. 
Homeownership  Zone  applications  will 
be  funded  in  rank  order  until  the  total 
aggregate  amoimt  of  applications  funded 
is  equal  to  $30  million  (subject  to  the 
Department's  discretion  described  in 
section  II.(D)(3),  below); 

(2)  All  applications  for  Community 
and  Individual  Investment  Corporations 
and  all  other  EDI  grant  applications  for 
economic  development  projects  and 
programs  will  be  placed  in  a  second 
group  of  applications  and  will  be  ranked 
in  order  of  points  assigned,  with  the 
apphcations  receiving  more  points 
ranking  above  those  receiving  fewer 
points.  These  applications  will  be 
funded  in  rank  order  until  the  total 
aggregate  amount  of  apphcations  funded 
is  equal  to  $20  million  (subject  to  the 
Department's  discretion  described  in 
section  II.(D)(3),  below); 

(3)  HUD,  in  its  sole  discretion,  may 
choose  to  award  EDI  assistance  to  a 
lower  rated  approvable  application  over 
a  higher  rated  application  in  the  same 
group  in  order  to  increase  the  level  of 
geographic  diversity  of  grants  approved 
under  this  NOFA.  The  parameters  of 
any  such  diversity  factors  used  in  the 
selection  process  will  be  described  in 
writing  by  the  panel  and/or  selecting 
official,  and  consistently  applied  in  the 
final  selections.  However,  no 
application  will  be  funded  out  of  rank 
order  for  geographic  diversity  purposes 
that  does  not  have  a  selection  score  of 
at  least  80  points. 

(4)  As  discussed  in  paragraph  I.(F) 
above,  HUD  reserves  the  right  to 
determine  a  minimum  and  a  maximum 
amount  of  any  EEH  award  or  Section  108 
commitment  per  appUcant,  application, 
or  project,  and  to  modify  requests 
accordingly.  In  addition,  if  HUD 
determines  that  an  application  rated, 
ranked,  and  fundable  could  be  funded  at 
a  lesser  EDI  grant  amount  than 
requested  consistent  with  feasibility  of 
the  funded  project  or  activities  and  the 
purposes  of  the  Act,  HUD  reserves  the 
right  to  reduce  the  amount  of  the  EDI 
award  and/or  increase  the  Section  108 
loan  guarantee  commitment,  if 
necessary,  in  accordance  with  such 
determination. 

HUD  may  decide  not  to  award  the  full 
amount  of  EDI  grant  funds  available 


Federal  Register  /  Vol.  61.  No.  175  /  Monday,  September  9,  1996  /  Notices 47525 


under  this  NOFA  and  may  make  any 
remaining  amounts  available  under  a 
future  NOFA. 

To  review  and  rate  applications,  HUD 
may  establish  panels  including  persons 
not  currently  employed  by  HUD  to 
obtain  certain  expertise  and  outside 
points  of  view,  including  views  from 
other  Federal  agencies.  HUD  reserves 
the  right  to  use  two  separate  panels  to 
review  and  rate  applications  in  the  two 
groups,  and  to  announce  the  awards 
under  the  two  groups  at  different  times. 
***** 

Dated:  August  30. 1996. 
Howard  Glaser, 

Deputy  Assistant  Secretary  for  Community 

Planning  and  Development. 

[PR  Doc.  96-22894  Filed  9-4-96;  4:03  pm] 

BILUNQ  CODE  4210-2»-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Decision  and  Availability  of 
Two  Record  of  Decision  Documents  on 
the  Issuance  of  Permits  for  Incidental 
Take  of  Threatened  and  Endangered 
Species 

agency:  Fish  and  Wildlife  Service, 

Ulterior. 

ACTION:  Notice  of  availability. 

Record  of  Decision  for  the  Proposed 
Issuance  of  a  Section  10(a)(1)(B)  Permit 
for  the  Incidental  Take  of  Stephens' 
Kangaroo  Rat.  Riverside  County. 
California;  and  Record  of  Decision  for 
the  Proposed  Issuance  of  a  Permit  to 
Allow  Incidental  Take  of  Threatened 
and  Endangered  Species  to  Plum  Creek 
Timber  Company.  L.P..  for  Lands  in  the 
1-90  Corridor  of  King  and  Kittitas 
Counties.  Washington. 
SUMMARY:  This  notice  advises  the  public 
that  a  decision  on  the  applications  for 
permits  by  the  Riverside  County  Habitat 
Conservation  Agency  and  Plum  Creek 
Timber  Cdmpany.  L.P.  (Plum  Creek), 
pursuant  to  section  10(a)(1)(B)  of  the 
Endangered  Species  Act  of  1973,  as 
amended,  have  been  made  and  that  the 
Records  of  Decision  are  available. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
the  Riverside  County  Habitat 
Conservation  Agency:  Supervisor.  U.S. 
Fish  and  Wildlife  Service.  Carlsbad 
Field  Office.  2730  Loker  Avenue  West. 
Carlsbad.  California  92008.  telephone 
(619)  431-9440.  between  the  hours  of 
8:00  a.m.  and  5:00  p.m.  weekdays,  and 
for  Plum  Creek:  Supervisor.  U.S.  Fish 
and  Wildlife  Service,  Western 
Washington  Office.  3704  Griffin  Lane 
SE.  Suite  102.  Olympia,  Washington 
98501-2192.  telephone  (360-753-9440). 


Individuals  wishing  copies  of  the 
Records  of  Decision  should  contact  the 
respective  U.S.  Fish  and  Wildlife 
Service  Office. 

Riverside  County  Habitat  Conservation 
Agency  Decision 

The  U.S.  Fish  and  Wildlife  Service's 
decision  is  to  adopt  the  Preferred 
Alternative  and  issue  a  permit 
authorizing  incidental  take  of  Stephens' 
kangaroo  rats  to  the  Riverside  County 
Habitat  Conservation  Agency  based  on 
the  Long-Term  Habitat  Conservation 
Plan  in  western  Riverside  County,  as 
described  in  the  final  Environmental 
Impact  Statement/Report.  This  decision 
is  based  on  a  thorough  review  of  the 
alternatives  and  their  environmental 
consequences.  By  adopting  the  preferred 
alternative  with  its  assurances  that  the 
mitigation  program  and  enforcement 
measures  be  implemented,  all 
practicable  means  to  avoid  or  minimize 
harm  have  been  adopt;ed. 

Rationale  for  Decision 

Implementation  of  the  Long-Term 
Habitat  Conservation  Plan  has  been 
selected  as  the  Preferred  Alternative 
based  on  consideration  of  a  number  of 
envirorunental  and  social  factors.  These 
factors  include:  (1)  proposed  mitigation 
and  minimization  measures  in  the  Long- 
Term  Habitat  Conservation  Plan  that 
would  benefit  Stephens'  kangaroo  rats 
on  a  regional  scale  in  the  core  habitat 
area  for  the  species  by  establishing 
seven  Core  Reserves;  (2)  the  incidental 
take  would  occur  within  western 
Riverside  County,  where  a  viable 
population  of  Stephens'  kangaroo  rats 
cannot  be  maintained  over  the  long- 
term;  and  (3)  the  proposed  permit 
would  allow  incidental  take  of 
Stephens'  kangaroo  rats  in  areas  outside 
the  Core  Reserves  providing  the 
opportunity  for  more  orderly 
development  and  minimizing  impacts  to 
the  social  environment  within  western 
Riverside  County. 

Plum  Creek  Decision 

The  U.S.  Fish  and  Wildlife  Service's 
decision  is  to  adopt  the  Preferred 
Habitat  Conservation  Plan  Alternative, 
issue  a  permit  authorizing  incidental 
take  of  listed  species  and  enter  into  an 
unlisted  species  agreement  as  described 
in  the  final  Environmental  Impact 
Statement.  This  decision  is  based  on  a 
thorough  review  of  the  alternatives  and 
their  environmental  consequences.  By 
adopting  the  preferred  alternative  with 
its  assurances  that  the  mitigation 
program  and  enforcement  measures  be 
implemented,  all  practicable  means  to 
avoid  or  minimize  harm  have  been 
adopted. 


Rationale  for  Decision 

The  Proposed  Habitat  Conservation 
Plan  Alternative,  as  described  in  the 
applicant's  Habitat  Conservation  Plan 
and  analyzed  in  the  final  Environmental 
Impact  Statement,  provides  the  most 
comprehensive  package  of  conservation 
prescriptions  and  activities  of  all  of  the 
Alternatives.  None  of  the  other 
alternatives  provide  as  integrated  and 
comprehensive  a  package  of  habitat 
conservation  as  the  Proposed  Habitat 
Conservation  Plan  Alternative.  The 
Proposed  Habitat  Conservation  Plan 
Alternative  specifically  addresses  four 
listed  species,  two  listed  species  for 
which  incidental  take  coverage  is  not 
currently  sought,  riparian  habitat 
management  which  captures  the 
majority  of  species  that  might  inhabit 
the  plan  area,  including  anadromous 
salmonids  which  are  the  subject  of 
Federal  Tribal  Trust  responsibility. 
Furthermore,  the  Proposed  Habitat 
Conservation  Plan  Alternative  provides 
management  goals  for  16  Lifeforms  and 
associated  species,  as  well  as  special 
habitat  management  such  as  caves,  talus 
slopes,  wetlands  and  snags.  Only  the 
Proposed  Habitat  Conservation  Plan 
Alternative  addresses  talus,  caves, 
wetlands,  riparian  management.  Old 
Growth  and  spotted  owl  nesting, 
roosting,  and  foraging  habitat,  murrelets, 
owls,  grizzly  bears,  gray  wolves,  snags, 
roads  and  accelerated  watershed 
analysis.  No  other  alternative  addresses 
all  of  these  resource  concerns,  together, 
in  an  integrated  way. 

Dated:  August  28, 1996. 
Thomas  Dwyer, 

Acting  Regional  Director,  Region  1,  Portland, 
Oregon. 
[PR  Doc.  96-22921  Filed  9-06-96;  8:45  am| 

BILUNQ  CODE  4310-66-P 


Bureau  of  Indian  Affairs 

Indian  Gaming;  Bureau  of  Indian 
Affairs,  Interior 

ACTION:  Notice  of  approved  amendment 
to  Tribal-State  compact. 

summary:  Pursuant  to  25  U.S.C.  §  2710, 
of  the  Indian  Gaming  Regulatory  Act  of 
1988  (Pub.  L.  100-497),  the  Secretary  of 
the  Interior  shall  publish,  in  the  Federal 
Register,  notice  of  approved 
amendments  to  Tribal-State  Compacts 
for  the  purpose  of  engaging  in  Class  III 
(casino)  gaming  on  Indian  reservations. 
The  Assistant  Secretary— Indian  Affairs, 
Department  of  the  Interior,  through  her 
delegated  authority,  has  approved 
Amendment  III  to  the  Gaming  Compact 
Between  the  Confederated  Tribes  of  the 
Umatilla  Indian  Reservation  and  the 
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State  of  Oiteon,  which  was  executed  on 

June  21, 19^. 

DATES:  September  9, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

George  T.  $kibine.  Director,  Indian 

Gaining  Management  Staff,  Bureau  of 

Indian  Affairs,  Washington.  D.C.  20240, 

(202)  21»-4068. 

Dated:  August  23, 1996. 
Ada  E.  Deer, 

Assistant  Secretary— Indian  Affairs. 
[FR  Doc.  96-22950  Filed  9-6-96;  8:45  am) 
BiuMa  cooei4»ie-02-p 


National  Park  Service 

Notice  of  laventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  From 
Bay  Coun^,  Ml,  in  the  Possession  of 
the  Michigan  State  University  Museum, 
Michigan  9tata  University,  East 
Lansing,  Mi 

agency:  National  Park  Service 
ACTION:  Notice 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3003(d),  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  Michigan  State 
University  Museum,  Michigan  State 
University,  East  Lansing,  MI. 

A  detailed  assessment  of  the  human 
remains  was  made  by  Michigan  State 
University  Museiun  professional  staff  in 
consultation  with  representatives  of  the 
Saginaw  Cl^ippewa  Indian  Tribe  of 
Michigan.  [ 

During  1967-68  and  1970,  hiunan 
remains  representing  a  minimum  of  145 
individuals  were  recovered  during 
legally  authorized  excavations  of  the 
Fletcher  site  by  the  MSU  Museum.  Mr. 
Joseph  Fletpher,  the  owner  of  the 
Fletcher  site,  donated  these  human 
remains  and  associated  funerary  objects 
to  the  MSUj  Museum  during  this  time. 
No  known  Individuals  were  identified. 
The  65,160lassociated  funerary  objects 
include  glaks  beads,  wampum,  silver 
jewelry,  hair  ornaments,  armbands, 
animal  bones,  feathers,  cooking  utensils, 
muskets,  kilives,  tomahawks,  buttons, 
woven  fabrics,  scissors,  awls,  pipes, 
tools,  tin  cones,  bells,  wood/bark 
fragments,  gorgets,  keys,  locks,  lithics. 
bottles,  leaiier,  projectile  points,  and 
fishing  spe^. 

The  Fletcher  site  has  been  identified 
as  a  late  18th  century  occupation  site 
based  on  thie  associated  funerary  objects 
and  mannet  of  the  internments.  Historic 
documents  iindicate  Saginaw  Chippewa 


settlements  in  close  proximity  to  this 
cemetery  area  during  the  late  18th  . 
centxiry.  The  location  of  this  site 
compared  to  historically  documented 
Saginaw  Chippewa  village  locations,  the 
presence  of  18th  century  village  debris 
in  the  area,  and  dociunented  use  of  this 
area  in  the  19th  century  by  the  Saginaw 
Chippewa  all  indicate  cultural 
affiliation  of  this  cemetery  to  the 
Saginaw  Chippewa  Tribe  of  Michigan. 
Oral  tradition  presented  by 
representatives  of  the  Saginaw 
Chippewa  Indian  Tribe  indicates  this 
area  was  a  cemetery  area  used  by  the 
band  into  the  historic  period. 

Based  on  the  above  mentioned 
information,  officials  of  the  Michigan 
State  University  Museimi  have    ' 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(1),  the  human  remains  listed 
above  represent  the  physical  remains  of 
a  minimum  of  145  individuals  of  Native 
American  ancestry.  Officials  of  the 
Michigan  State  University  Museum 
have  also  determined  that,  pursuant  to 
25  U.S.C.  3001  (3)(A),  the  65,160  objects 
listed  above  are  reasonably  believed  to 
have  been  placed  with  or  near 
individual  human  remains  at  the  time  of 
death  or  later  as  part  of  the  death  rite 
or  ceremony.  Lastly,  officials  of  the 
Michigan  State  University  Museum 
have  determined  that,  pursuant  to  25 
U.S.C.  3001  (2),  there  is  a  relationship 
of  shared  group  identity  which  can  be 
reasonably  traced  between  these  Native 
American  human  remains  and 
associated  funerary  objects  and  the 
Saginaw  Chippewa  Indian  Tribe  of 
Michigan. 

This  notice  has  been  sent  to  officials 
of  the  Saginaw  Chippewa  Indian  Tribe 
of  Michigan.  Representatives  of  any 
other  Indian  tribe  that  believes  itself  to 
be  culturally  affiUated  with  these 
human  remains  and  associated  funerary 
objects  should  contact  Dr.  William  A. 
.  Lovis,  Curator  and  Professor  of 
Anthropology,  MSU  Museum,  Michigan 
State  University,  East  Lansing,  MI; 
telephone:  (517)  355-2370,  before 
October  9, 1996.  Repatria'  Ion  of  the 
human  remains  and  associated  funerary 
objects  to  the  Saginaw  Chippewa  Indian 
Tribe  of  Michigan  may  begin  after  that 
date  if  no  additional  claimants  come 
forward. 

Dated:  August  29, 1996 
Francis  P.  McManamon, 
Departmental  Consulting  Archeologist, 

Manager,  Archeology  and  Ethnography 
Program. 

[FR  Doc.  96-22852  Filed  9-6-96  8:45  am] 

BiUMQ  CODE  4310-7«-F 


DEPARTMENT  OF  JUSTICE 

Federal  Prison  Industries,  Inc. 

Planning,  Research  and  Activation 
Branch;  Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  Notice  of  information  collection 
under  review;  public  involvement 
procedures  regarding  proposals  to 
produce  new  products  or  expand  the 
production  of  existing  products. 

Office  of  Management  and  Budget 
(OMB)  approval  is  being  sought  for  the 
information  collection  listed  above.  This 
proposed  information  collection  was 
previously  pubhshed  in  the  Federal 
Register  and  allowed  60  days  for  public 
comment. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments  from  the  date  listed  at  the  top 
of  this  page  in  the  Federal  Register. 
This  process  is  conducted  in  accordance 
with  5  Code  of  Federal  Regulations,  Part 
1320.10. 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Regulatory  Affairs,  Attention: 
Department  of  Justice  Desk  Officer, 
Washington,  VC,  20530.  Additionally, 
comments  may  be  submitted  to  OMB  via 
facsimile  to  202-395-7285.  Comments 
may  also  be  submitted  to  the  United 
States  Department  of  Justice,  Justice 
Management  Division,  Information 
Management  and  Seciuity  Staff, 
Attention:  Department  Clearance 
Officer,  Suite  850,  Washington  Center. 
1001  G  Street,  NW.  Washington.  D.C. 
20530.  Additionally,  comments  can  be 
submitted  to  DOJ  via  facsimile  to  202- 
514-1534. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
should  address  one  or  more  of  the 
following  points: 

(1)  EvaluatP  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 

(3)  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated. 
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electronic,  mechanical  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Existing  collection  in  use  without  an 
0MB  control  number. 

(2)  Title  of  the  Form/Collection: 
Public  Involvement  Procedures 
Information  Collection. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form=None.  Planning, 
Research  and  Activation,  Federal  Prison 
Industries,  Federal  Bureau  of  Prisons, 
United  States  Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
to  respond,  as  well  as  a  brief  abstract: 
Primary:  Business  or  other  for  profit. 
Other:  Federal  Government.  The 
information  is  collected  in  order  to 
provide  private  industry  the 
opportunity  to  comment  on  new 
product  and  expansion  proposals.  All 
comments  received  become  part  of  the 
public  record  submitted  to  the  Federal 
Prison  Industries,  BOard  of  Directors. 
This  record  is  the  basis  from  which  the 
Board  of  Directors  makes  its  decision  on 
the  proposal. 

(5)  An  estimate  of  the  total  nimiber  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  125  responses  at  3  hours  per 
response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  375  total  annual  burden 
hours. 

Public  comment  on  this  proposed 
information  collection  is  strongly 
encouraged.  If  additional  information  is 
required  contact:  Mr.  Robert  B.  Briggs, 
Clearance  Officer,  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  Suite  850, 
Washington  Center,  1001  G  Street,  NW. 
Washington,  DC  20530. 

Dated:  September  3, 1996. 
Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 
|FR  Doc.  96-22932  Filed  9-6-96;  8:45  am] 

BILUNQ  CODE  4410-06-M 


Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  Notice  of  information  collection 
under  review:  Driver  application  (North 
American  Trade  Automation  Prototype). 

The  proposed  information  collection 
is  published  to  obtain  comments  from 
the  public  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
"sixty  days"  from  the  date  listed  at  the 
top  of  this  page  in  the  Federal  Register. 

Request  written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  at  202-616-7600, 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  5307,  425  I  Street,  NW, 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  items(s)  contained  in  this  notice 
especially,  regarding  public  burden  and 
associated  response-time  may  also  be 
directed  to  Mr.  Richard  A.  Sloan. 

Overview  of  this  information 
collection: 

(1)  Title  of  the  Form/Collection: 
Driver  Application  (North  American 
Trade  Automation  Prototype). 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 


collection:  Form  1-859.  Inspections 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households,  Business  or  other  for  profit. 
This  prototype  program  will  allow 
drivers  of  commercial  trucks  who  meet 
certain  requirements  to  immediately 
apply  for  participation  in  a  prototype 
program  that  will  facilitate  access  to  the 
United  States  from  Canada  and  Mexico, 
while  still  safeguarding  U.S.  borders. 

(5)  An  estimate  of  the  total  ninnber  of 
respondents  and  the  amoimt  or  time 
estimated  for  an  average  respondent  to 
respond:  500  respondents  at  70  minutes 
(1.166)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  583  annual  burden  hours. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW,  Washington,  DC 
20530. 

Dated:  September  3, 1996. 
Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 
(PR  Doc.  96-22931  Filed  »-6-96;  8:45  ami 
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Office  of  Justice  Programs 

Office  of  Juvenile  Justice  Delinquency 
and  Prevention;  Agency  Information 
Collection  Activities:  Proposed 
Collection;  Comment  Request 

action:  Notice  of  information  collection 
under  review;  a  survey  of  law 
enforcement,  prosecutors,  social  service 
providers,  and  non-profit  agencies  to 
determine  which  communities  have  a 
multi-agency  response  to  missing  and 
exploited  children. 

The  Office  of  Juvenile  Justice 
E)elinquency  and  Prevention,  Office  of 
Justice  Programs,  United  States 
Department  of  Justice  has  submitted  the 
following  information  collection  request 
utilizing  the  emergency  review 
procedures,  to  the  Office  of  Management 
and  Budget  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  OMB  approval 
has  been  requested  by  September  9, 
1996.  This  proposed  information 
collection  was  previously  published  in 
the  Federal  Register  and  allowed  60 
days  for  public  comments. 
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Written  comments  and/or  suggestions 
regarding  me  item(s)  contained  in  tliis 
notice,  especially  regarding  tiie 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Regulatory  Affairs,  Attention: 
Departmef  t  of  Justice  Desk  Officer, 
Washingtdn,  DC,  20530.  Additionally, 
comments  may  be  submitted  to  OMB  via 
facsimile  to  202-395-7285.  Conmients 
may  also  be  submitted  to  the 
Departmeat  of  Justice  (DOJ),  Justice 
Management  Division,  Information 
Management  and  Security  Staff, 
Attention- Department  Clearance 
Officer,  Svjite  850, 1001  G  Street.  NW. 
Washington,  DC,  20530.  Additionally, 
comments imay  be  submitted  to  DOJ  via 
facsimile  tb  202-514-1534. 

Written  comments  and  suggestions 
&om  the  public  and  affected  agencies 
should  ad()ress  one  or  more  of  the 
following  points: 

(1)  Evaluate  whether  the  proposed 
collection  pf  information  is  necessary 
for  the  proper  performance  of  the 
functions  ()f  the  agency/component, 
including  Whether  the  information  will 
have  practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies/ components  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  metho(|ology  and  assumptions  used; 

(3)  Enhaiice  the  quality,  utility,  and 
clarity  of  tie  information  to  be 
collected;  and 

(4)  Minifiize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appBopriate  automated, 
electronig.jmechanical,  or  other 
technological  collection  techniques  or 
other  form*  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses 

The  pro 
below: 

(1)  Type 
New  data 


}sed  collection  is  listed 


)f  information  collection. 
)Ilection. 

(2)  The  title  of  the  form/collection.  A 
Survey  of  liaw  Enforcement, 
Prosecutors,  Social  Service  Providers, 
and  Non-Pfofit  Agencies  to  E)etermine 
Which  Corjmiunities  have  a  Multi- 
Agency  Reiponse  to  Missing  and 
Exploited  (Ehildren. 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection. 
Form:  None.  Office  of  Juvenile  Justice 
and  Delinquency  Prevention,  Office  of 
Justice  Programs,  United  States 
Department  of  Justice. 

(4)  AfTected  public  who  will  be  asked 


or  requirec 


abstract.  Pi  imary:  State  or  Local.  Other: 


to  respond,  as  well  as  a  brief 


Not-for-profit  institutions  and  Federal 
Government. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  750  respondents  to  complete  a 
one-time  15  minute  mail  survey. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  188  annual  burden  horns. 

Public  comment  on  this  proposed 
information  collection  is  strongly 
encouraged. 

Dated:  September  3, 1996. 
Robert  B.  Briggi, 

Department  Clearance  Officer,  United  States 

Department  of  Justice. 

IFR  Doc.  96-22929  Filed  9-6-96;  8:45  am] 
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Office  of  Juvenile  Justice  Delinquency 
and  Prevention  Agency  Information 
Collection  Activities:  Proposed 
Collection;  Comment  Request 

action:  Notice  of  information  collection 
under  review;  a  survey  of  law 
enforcement,  prosecutors,  social  service 
providers,  and  non-profit  agencies  to 
determine  which  communities  have  a 
multi-agency  response  to  missing  and 
exploited  children. 

Office  of  Management  and  Budget 
(OMB)  approval  is  being  sought  for  the 
information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  and  allowed  60  days  for  public 
comment. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments  from  the  date  listed  at  the  top 
of  this  page  in  the  Federal  Register. 
This  process  is  conducted  in  accordance 
with  5  Code  of  Federal  Regulation. 
§1320.10. 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the  estimate 
public  burden  and  associated  response 
time,  should  be  directed  to  the  Office  of 
Management  and  Budget,  Office  of 
Regulatory  Affairs,  Attention: 
Department  of  Justice  Desk  Officer, 
Washington,  DC,  20530.  Additionally, 
comments  may  be  submitted  to  OMB  via 
facsimile  to  202-395-7285.  Comments 
may  also  be  submitted  to  the 
Department  of  Justice  (DOJ),  Justice 
Management  Division,  Information 
Managementand  Security  Staff, 
Attention:  Department  Clearance  Office, 
Suite  850, 1001  G  SU«et.  NW, 
Washington,  EX],  20530.  Additionally, 
comments  may  be  submitted  to  DOJ  via 
facsimile  to  202-514-1534. 


Written  comments  and  suggestions 
fixim  the  public  and  affected: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency /component, 
including  whether  the  information  wall 
have  practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies/components  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

The  proposed  collection  is  listed 
below: 

(1)  Type  of  information  collection. 
New  data  collection. 

(2)  The  title  of  the  form/collection.  A 
Survey  of  Law  Enforcement, 
Prosecutors,  Social  Service  Providers, 
and  Non-Profit  Agencies  to  Determine 
Which  Communities  have  a  Multi- 
Agency  Response  to  Mi  "sing  and 
Exploited  Children. 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection. 
Form:  None.  Office  of  Juvenile  Justice 
and  Delinquency  Prevention,  Office  of 
Justice  Programs,  United  States 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract.  Primary:  State  or  Local.  Other: 
Not-for-profit  institutions  and  Federal 
Government. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  750  respondent  to  complete  a 
one-time  ISminute  mail  survey. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  188  annual  burden  hours. 

Public  comment  on  this  proposed 
information  collection  is  strongly 
encouraged. 

Dated:  Septemtjer  3, 1996. 

Roliert  B.  Briggs, 

Department  Clearance  Officer,  United  States 
Department  of  Justice 

(FR  Doc.  96-22930  Filed  9-6-96;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-387] 

Susquehanna  Steam  Electric  Statkm, 
Unit  1;  Notice  of  Consideration  of 
Issuance  of  Amendment  to  Facility 
Operating  License,  Proposed  No 
Significant  Hazards  Consideration 
Determination,  and  Opportunity  for  a 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Ckimmission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
14  issued  to  Pennsylvania  Power  and 
Light  Company  (the  licensee)  for 
operation  of  the  Susquehanna  Steam 
Electric  Station,  Unit  1,  located  in 
Luzerne  County,  Pennsylvania. 

The  proposed  amendment  would 
revise  the  Minimum  Critical  Power 
Ratio  safety  limit  values,  adding  two 
references  to  reflect  the  use  of  the  ANF- 
B  Critical  Power  Ratio  Correlation  and 
to  reflect  the  use  of  the  ABB 
Combustion  Engineering  licensing 
methodology,  with  a  modification  to  the 
associated  Bases. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probabiUty  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibihty  of 
a  new  or  different  kind  of  accident  fit)m 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  change  to  the  ANFB  correlation  and 
corresponding  MCPR  Safety  Limits  does  not 
physically  change  the  plant  systems, 
structures,  or  components.  Thus,  the 
probability  of  occurrence  of  an  event 
evaluated  in  the  SAR  [Safety  Analysis 
Report)  is  not  increased.  The  acceptance 
criterion  for  the  MCPR  Safety  Limit  (i.e., 
99.9%  of  the  fuel  rods  expected  to  avoid 
boiling  transition)  is  not  changed.  Only  the 
meUiodology  used  to  demonstrate 


compliance  is  changed.  Therefore,  the 
consequences  of  anticipated  operational 
occuirence  (which  must  show  the  Safety 
Limit  is  not  violated)  are  not  changed. 

Adding  the  reference  of  CENPD-300-4', 
"Reference  Safety  Report  for  Boiling  Water 
Reactor  Reload  Fuel,"  to  the  list  of  references 
in  Unit  1  Technical  Specifications  will  allow 
the  use  of  the  ABB  methodology  to  calculate 
the  operating  limits  for  the  four  Lead  Use 
Assemblies  which  are  of  different  mechanical 
design  firom  the  Siemens  9x9-2  fuel  The  use 
of  this  ABB  methodology  will  ensure  that  the 
applicable  safety  limits  of  the  safety  analysis 
are  met  for  the  four  LUAs  [Lead  Use 
Assemblies).  Results  of  incorporating  this 
change  will  not  significantly  increase  the 
probability  or  the  consequences  of  an 
accident  previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  difiierent  Icind  of 
accident  from  any  accident  previously 
evaluated. 

As  stated  above,  this  methodology  change 
does  not  impact  the  acceptance  criterion  for 
the  MCPR  Safety  Limits  and  does  not 
physically  change  the  plant  safety,  structures, 
or  components.  Since  no  changes  to  the 
physical  plant  are  being  made,  this  chainge 
does  not  create  the  possibility  of  a  new  event 
not  previously  evaluated  in  the  SAR. 

The  incorporation  of  this  change  will  allow 
the  use  of  the  ABB  methodology  to  be 
referenced  as  the  methodology  to  show  that 
all  applicable  limits  of  the  safety  analysis  are 
met  by  the  four  ABB  LUAs.  Therefore,  the 
incorporation  of  this  change  will  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  mai;gin  of  safety. 

A  cycle  specific  MCPR  Safety  Limit 
analysis  was  performed  by  SPC  [Siemens 
Power  Corporation!.  The  analysis  used  NRG 
approved  methods  described  in  the  SPC 
report:  ANF-524(P)(A),  Revision  2  and 
Supplement  1,  Revision  2.  The  MCPR  Safety 
Limit  value  is  calculated  such  that  at  least 
99.9%  of  the  fiiel  rods  are  expect  to  avoid 
boiling  transition  during  normal  operation  or 
anticipated  operational  occurrences.  Both  the 
existing  analysis  using  XN-3  and  the  new 
analysis  using  ANFB  utilize  NRC  approved 
methods  to  accomplish  this  same  objective. 
Therefore,  the  change  to  ANFB  based  Safety 
Limit  does  not  involve  a  significant  reduction 
in  a  margin  of  safety. 

The  use  of  the  ABB  methodology  will  not 
result  in  a  change  in  safety  margin,  but  will 
ensure  that  the  safety  margin  is  maintained 
with  the  insertion  of  the  four  ABB  LUAs  in 
the  Unit  1  Cycle  10  core.  Therefore,  the 
incorporation  of  these  changes  will  have  no 
impact  on  current  safety  margins,  nor  will 
they  involve  a  significant  reduction  in  the 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three    • 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 


The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
vtrithin  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  imtil  the 
expiration  of  the  30-day  notice  period. 
However,  should  circimistances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infi^uently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and 
should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
deUvered  to  Room  6D22,  Two  White 
Flint  North,  11545  Rockville  Pike, 
Rockville,  Maryland,  from  7:30  a.m.  to 
4:15  p.m.  Federal  workdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  October  9,  1996,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  p>etition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
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Building.  21^0  L  Street.  NW., 
Washington,  DC.  and  at  the  local  public 
document  room  located  at  the  Osterhout 
Free  Library.  Reference  Department.  71 
Soutb  Franklin  Street.  Wilkes-Barre,  PA 
18701.  If  a  request  for  a  hearing  or 
petition  for  l©ave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chalnnan  of  the  Atomic  Safety  and 
Licensing  Bcerd  Panel,  will  rule  on  the 
request  and/pr  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order.  

As  required  by  10  CFR  2.714,  a 
petition  for  l^ve  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specijfically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  liight  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  tne  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  sj)ecific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  1 5  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  mu9t  satisfy  the  specificity 
requirement^  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  oonference  scheduled  in  the 
proceeding,  &  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  ofi  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  Th9  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  iiltends  to  rely  to  establish 
those  tacts  qr  expert  opinion.  Petitioner 


must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  pwrmitted  to 
participate  as  a  party. 
Those  permitted  to  intervene  become 

{)arties  to  the  proceeding,  subject  to  any 
imitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  oppo'rtimity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notMdthstanding  the  request  for  a 
hearing.  Any  hearing  held  woidd  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Celman  Building, 
2120  L  Street  NW.,  Washington,  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-fitie  telephone  call  to  Western 
Union  at  l-{800)  248-5100  (in  Missouri 
l-{800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  John  F. 
Stolz:  petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  to  Jay  Silberg,  Esquire,  Shaw, 
Pittman,  Potts  and  Trowbridge,  2300  N 


Street  NW.,  Washington,  IX:  20037, 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/ or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(1)  (iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  May  28, 1996,  as 
supplemented  by  letter  dated  July  25, 
1996,  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Docimient  Room,  the  Gelman  Building, 
2120  L  Street  NW.,  Washington,  DC,  and 
at  the  local  public  document  room 
located  at  the  Osterhout  Free  Library, 
Reference  Department,  71  South 
Franklin  Street.  Wilkes-Barre,  PA  18701. 

Dated  at  Rockville,  Maryland,  this  3td  day  " 
of  September  1996. 

For  the  Nuclear  Regulatory  Conunission. 
Oiester  Poshisny, 

Senior  Project  Manager,  Project  Directorate 
1-2,  Division  ofHeactor  Projects— l/H,  Office 
of  Nuclear  Reactor  Regulation. 
{PR  Doc.  96-22924  Filed  9-6-96;  8:45  am] 
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OFHCE  OF  PERSONNEL 
MANAGEMENT 

Federal  Employees  Health  Benefits 
Program;  Medically  Underserved  Areas 
for  1997 

AQENCY:  Office  of  Personnel 

Management. 

action:  Notice  of  medically  underserved 

areas  for  1997. 

summary:  The  Office  of  Personnel 
Management  (OPM)  has  completed  its 
annual  calculation  of  the  States  that 
qualify  as  Medically  Underserved  Areas 
imder  the  Federal  Employees  Health 
Benefits  (FEHB)  Program  for  the 
calendar  year  1997.  This  is  necessary  to 
comply  with  a  provision  of  FEHB  law 
that  mandates  special  consideration  for 
enroUees  of  certain  FEHB  plans  who 
receive  covered  health  services  in  states 
with  critical  shortages  of  primary  care 
physicians.  Acconfingly,  for  calendar 
year  1997,  OPM's  calculations  show  that 
the  following  States  are  Medically 
Underserved  Areas  under  the  FEHB 
Program:  Alabama,  Louisiana, 
Mississippi,  New  Mexico,  North  Dakota, 
South  Carolina,  South  Dakota,  West 
Virginia,  and  Wyoming.  Arkansas  and 
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Idaho  have  been  removed  firom  the  list, 
with  no  new  additions  for  1997. 

EFFECTIVE  DATE:  January  1, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  A.  Lease,  202-606-0004. 
SUPPLEMENTARY  MFORMATION:  FEHB  law 
[5  U.S.C.  8902(m)(2)]  mandates  special 
considraetion  for  enrollees  of  certain 
FEHB  plans  who  receive  covered  health 
services  in  States  with  critical  shortages 
of  primary  care  physicians.  Such  States 
are  designated  as  Medically 
Underserved  Areas  for  purposes  of  the 
FEHB  Program,  and  the  law  requires 
pa)nnent  to  all  qualified  providers  in  the 
States. 

FEHB  regulations  (5  CFR  890.701) 
require  OPM  to  make  an  annual 
calculation  of  the  States  that  qtialiiy  as 
Medically  Underserved  Areas  for  the 
next  calendar  year  by  comparing  the 
latest  Department  of  Health  and  Himian 
Services  State-by-State  population 
counts  on  primary  medical  care 
manpower  shortage  areas  with  U.S. 
Censiis  figures  on  State  resident 
population. 

U.S.  Office  of  Personnel  Management. 

Jamas  B.  King, 

Director. 
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C:MEDUND97 

PFHR  MEDICALLY  UNDERSERVED  AREAS  FOR  CALENDAR  YEAR  1997 

STATE 

HHS 

TOTAL 

POPULATION  1) 

COMMERCE 

RESIDENT 

POPULATION  2) 

FEHB 
PERCENTAGE  3) 

NOTE 

Alabama 

1.377,168 

4,253.000 

32.381% 

MUA 

Alaska 

94,707 

604.000 

15.680% 

Ari2pna 

340,504 

4.218.000 

8.073% 

Arklmsas 

558.379 

2.484.000 

22.479% 

Caliomia 

4,043,173 

31.589,000 

12.799% 

Colorado 

405,815 

3.747.000 

10.830% 

Connecticut 

346.839 

3,275,000 

10.591% 

Delcware 

55,579 

717,000 

7.752% 

florida 

1.664.615 

14.166.000 

11.751% 

Georgia 

1,649,301 

7,201,000 

22.904% 

Hawaii 

43,435 

1,187,000 

3.659% 

Idaho 

285,341 

1,163.000 

24.535% 

Illinois 

1,690,746 

11.830,000 

14.292% 

Indiana 

883,097 

5.803,000 

15.218% 

Iowa 

362,073 

2,842,000 

12.740% 

Kansas 

365,751 

2,565,000 

14.259% 

Kentucky 

946,323 

3,860.000 

24.516% 

Louisiana 

1.650,505 

4.342,000 

38.013% 

MUA 

Malie 

165,835 

1.241,000 

13.363% 

Maryland 

236,335 

5,042,000 

4.687% 

Massachusetts 

///,007 

6,074.000 

12.792% 

Mk:higan 

1,859.326 

9,549.000 

19.471% 

Minnesota 

327,743 

4.610.000 

7.109% 

Mississippi 

1.402,441 

2.697,000 

52.000% 

MUA 

Missouri 

1,042,748 

5.324.000 

19.586% 

Montana 

133,212 

870,000 

15.312% 

Nebraska 

270,683 

1,637,000 

16.535% 

Nevada 

293,865 

1.530.000 

19.207% 

New  Hampshire 

117,178 

1.148,000 

10.207% 

New  Jersey 

809,649 

7,945.000 

10.191% 

New  Mexico 

490.555 

1.685.000 

29.113% 

MUA 

New  York 

3.838;377 

18.136,000 

21.164% 

North  Carolina 

1.604.720 

7.195,000 

22.303% 

North  Dakota 

175,210 

641,000 

27.334% 

MUA 

Ohk) 

1,475,522 

11,151,000 

13.232% 

Oklahoma 

651,771 

3,278,000 

19.883% 

Oregon 

403,493 

3,141,000 

12.846% 

Pennsylvania 

1,113,888 

12,072,000 

9.227% 

Rhode  Island 

171,220 

990,000 

17.295% 

South  Carolina 

1,268,513 

3,673,000 

34.536% 

MUA 

South  Dakota 

184,379 

729,000 

25.292% 

MUA 

Tennessee 

1,060,501 

5,256,000 

20.177% 

Te> 

tas 

3,492,491 

18,724,000 

18.652% 

Uta 

Ih 

291,827 

1,951,000 

14.958% 

Vei 

mont 

75,405 

585,000 

12.890% 

Vir 

jinia 

795,155 

6,618,000 

12.015% 

* 

■ 
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Washington 

940,677 

5,431.000 

17.321% 

West  Virginia 

574,864 

1,828.000 

31 .448% 

MUA 

Wisconsin 

1,048.788 

5.123.000 

20.472% 

Wyoming 

120,295 

480.000 

25.061% 

MUA 

1)  From  the  Total  Population'  column  of  the  Department  of  Health  and  Human  Sen^ices  report 
entitled  Table  3.  Health  Professional  Shortage  Areas,  Designated  HPSA  Summary 
Listing,  Primary  Medical  Care  HPSAs,  As  of  March  31, 1996. ' 

HHS  contact  for  copy  of  report:  Lisa  Steinbruckner,  301  -594-0616 

2)  From  the  most  recent  year  column  of  the  Department  of  Commerce  Report  entitled  Table  3. 
Rankings  of  State  Population  Estimates  and  Components  of  Change:  July  1,  1994  to 

July  1,1995." 

Commerce  contact  for  report  Karen  Jones,  301  -457-2436 

3)  Computatk)n  Formula  for  this  column  =  the  HHS  number  divided  by  the  Commerce  number. 

Note:   FEHB  percentage  equsi  to  greater  than  25%  =MUA=  medically 

underserved  area.  ' 


[FR  Doc.  96-22905  Filed  9-6-96;  8:45  am) 
BIUMQ  CODE  025-01-0 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  OMB  Review; 
Comment  Request 

Upon  written  request,  copies  available 
from:  Securities  and  Exchange  Commission, 
Office  of  Filings  and  Information  Services, 
Washington,  DC  20549. 
Extension: 
Rule  17f-2(c)  SEC  File  No.  270-35;  OMB 

Control  No.  3235-0029 
Rule  17f-2(d)  SEC  File  No.  270-38;  OMB 

Control  No.  3235-0028 
Rule  17f-2(e)  SEC  File  No.  270-37;  OMB 
Control  No.  3235-0031 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget 
requests  for  approval  of  extension  on 
the  following  rules: 

Rule  17f-2(c)  allows  persons  required 
to  be  fingerprinted,  pursuant  to  Section 
17(f)(2)  of  the  Securities  Exchange  Act 
of  1934  (Exchange  Act),  to  submit  their 
fingerprints  through  a  national 
securities  exchange  or  a  national 
securities  association  in  accordance 
with  a  plan  submitted  to  and  approved 
by  the  Commission.  Plans  have  been 


approved  for  the  American,  Boston, 
Chicago,  New  York,  Pacific,  and 
Philadelphia  stock  exchanges  and  for 
the  National  Association  of  Securities 
Dealers  and  the  Chicago  Board  Options 
Exchange. 

It  is  estimated  that  8,500  registered 
broker-dealers  submit  approximately 
275,000  fingerprint  cards  to  exchanges 
or  a  registered  security  association  on  an 
annual  basis,  ft  is  approximated  that  it 
should  take  15  minutes  to  comply  with 
Rule  17f-2(c).  The  total  reporting 
burden  is  estimated  to  be  68,750  hours. 

Rule  17f-2(d),  requires  that  records 
produced,  pursuant  to  the  fingerprinting 
requirements  of  Section  17(f)(2)  of  the 
Exchange  Act,  be  maintained;  permits 
the  designated  examining  authorities  of 
broker-dealers  or  members  of  exchanges, 
under  certain  circumstances,  to  store 
and  to  maintain  records  required  to  be 
kept  by  this  rule;  and  permits  the 
required  records  to  be  maintained  on 
microfilm. 

Approximately  10,025  respondents 
are  subject  to  the  recordkeeping 
requirements  of  the  rule.  Each 
respondent  keeps  approximately  32  new 
records  per  year,  which  take 
approximately  2  minutes  per  record  for 
the  respondent  to  maintain,  for  an 
annual  burden  of  64  minutes  per 
respondent.  All  records  subject  to  the 
rule  must  be  retained  for  the  term  of 
employment  plus  3  years. 


Rule  17f-2(e)  requires  entities 
claiming  an  exemption  fi-om  the 
fingerprinting  requirements  to  prepare 
and  maintain  a  notice  supporting  their 
claim  for  exemption  and  exempts 
certain  small  transfer  agents  fit>m  the 
requirement. 

While  the  Commission  no  longer 
receives  notices  pursuant  to  Rule  17f- 
2(e),  the  covered  entities  are  still 
required  to  prepare  and  retain  such 
notice.  Baseid  on  the  indications  of 
several  covered  entities,  most  notices 
require  one-half  hour  to  prepare. 
Approximately  75  respondents  will 
prepare  notices  each  year.  The  total 
average  annual  burden  to  covered 
entities  is  approximately  37.5  hours  of 
preparation  and  maintenance  time. 

General  comments  regarding  the 
estimated  burden  hours  should  be 
directed  to  the  Desk  Officer  for  the 
securities  and  exchange  Commission  at 
the  address  below.  Any  comments 
concerning  the  accuracy  of  the 
estimated  average  burden  hours  for 
compliance  with  Commission  rules  and 
forms  should  be  directed  to  Michael  E. 
Bartell,  Associate  Executive  Director, 
Office  of  Information  Technology, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  N.W..  Washington,  D.C. 
20549  and  Desk  Officer  for  the 
Securities  and  Exchange  Commission, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Room  3208,  New  Executive 
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Office  Building.  Washington,  D.C. 
20503.         1 


Dated:  August  29, 1996. 
Margaret  H.  ifcFarland, 

Deputy  Secretary. 

[FR  Doc.  96-12934  Filed  9-6-96;  8:45  am] 


Submissloit  for  0MB  Review, 
Comment  Request 

Upon  written  request,  copies  available 
from:  Securities  and  Exchange  Commission, 
Office  of  Filings  and  Information  Services, 
Washington.  pC  20549. 

Extension: 
Schedule  13E-4:  SEC  File  No.  270-190; 
OMB  Coi  ttrol  No.  3235-0203 

Notice  is  |iereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget  a 
request  for  Approval  of  extension  on  the 
fallowing: 

Schedue  13E-4  is  filed  pursuant  to 
Section  13(0)(1)  of  the  Securities 
Exchange  Act  of  1934  by  issuers 
conducting  p  tender  offer,  this 
information!  is  needed  to  provide  full 
and  fair  disfilosure  to  the  investing 
public.  Schedule  13E-4  takes 
approximately  232  hours  to  prepare  and 
is  filed  by  ap  estimate  121  respondents  - 
annually  fof  a  total  of  28.072  burden 
hours. 

General  comments  regarding  the 
estimated  burden  hours  should  be 
directed  to  ihe  Desk  Officer  for  the 
Securities  and  Exchange  Commission  at 
the  address  below.  Any  comments 
concerning  khe  accuracy  of  the 
estimated  average  burden  hours  for 
compUancel  with  Commission  rules  and 
forms  should  be  directed  to  Michael  E. 
Bartell,  Associate  Executive  Director, 
Office  of  Inlormation  Technology, 
Securities  afid  Exchange  Commission, 
450  Fifth  Sfreet,  N.W..  Washington.  D.C. 
20549  and  Desk  Officer  for  the 
Securities  and  Exchange  Commission, 
Office  of  Inlormation  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Roim  3208,  New  Executive 
Office  Building,  Washington,  D.C. 
20503. 

Dated:  August  30. 1996. 
Margaret  H.  McFarland. 

Depu  ty  Secrmary. 

|FR  Doc.  96-E2935  Filed  9-6-96;  8:45  ami 
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[RelMM  Na  34-37631;  FN*  No.  8R-N8CC- 

M-oq 

SeH-Regulatory  Organizations; 
National  Securities  Ciearing 
Corporation;  Order  Approving  a 
Proposed  Rule  Change  Modifying 
Rules  and  Procedures  Relating  to  the 
New  York  Window  System 

September  3. 1996. 

On  April  3,  1996,  the  National 
Securities  Clearing  Corporation 
("NSCC")  filed  with  the  Securities  and 
-exchange  Commission  ("Conmiission") 
a  proposed  rule  change  (File  No.  SR- 
NSCC-96-08)  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act") '  to  modify  its  ndes  and 
procedures  relating  to  the  New  York 
Window  ("NYW")  service.  Notice  of  the 
proposal  was  published  on  June  27, 
1996,  in  the  Federal  Register  to  solicit 
comments  on  the  proposed  rule 
change.^  No  comment  letters  were 
received.  On  August  30, 1996,  NSCC 
amended  the  proposal. '  For  the  reasons 
discussed  below,  the  Commission  is 
approving  the  proposed  rule  change. 

I.  Description 

NSCC's  proposed  rule  change 
modifies  NSCC's  rules  and  procedures 
regarding  the  NYW  service  (i)  to  allow 
members  to  use  the  NYW  through  their 
individual  systems,  (ii)  to  modify  the 
terms  and  conditions  under  which  NYW 
services  are  provided  with  respect  to  the 
use  of  the  NYW  through  NSCC's 
proprietary  system,  apd  (iii)  to  clarify 
that  members  may  elect  to  use  all  or 
some  of  the  services  offered  under  the 
NYW  service.* 

NSCC's  NYW  service  provides  for  the 
processing  of  receives  and  deliveries  of 
physical  securities  and  for  related 
services.  The  NYW  service  also  provides 
custodial  services  and  custodial  related 
services.  When  NSCC  sought  permanent 
approval  of  the  NYW  service,  it 
anticipated  that  members  accessing  the 
NYW  through  their  own  systems 
eventually  would  migrate  to  using 
NSCC's  proprietary  system.  However, 
because  of  the  number  of  industry 
initiatives  currently  underway  and  the 
resulting  demand  on  members' 
technological  resources,  a  number  of 


>  15  U.S.C.  78s(b)(l)  (1988). 

2  Securities  Exchange  Act  Release  No.  37347 
(]une  21.  1996),  61  FR  33565. 

^  Letter  from  )ulie  Beyers,  Associate  Counsel. 
NSCC,  to  Jerry  Carpenter,  Commission  (August  30, 
1996).  The  Commission  is  not  noticing  the 
amendment  because  the  change  is  technical  in 
nature. 

*  For  a  complete  description  of  NYW  services, 
refer  to  Securities  Exchange  Act  Release  No.  34629 
(SeptemW  1,  1994),  59  FR  46680  [File  No.  SR- 
NSCC-94-12]  (order  granting  permanent  approval 
of  the  NYW  service). 


participants  continue  to  access  the  NYW 
through  their  own  systems.  This 
propped  rule  change  clarifies  NSCC's 
NYW  rules  to  explicitly  allow  members 
to  take  advantage  of  the  NYW  through 
the  use  of  their  individual  systems." 

Presently,  reimbursement  for  losses 
related  to  the  use  of  the  NYW  service  is 
within  the  sole  discretion  of  NSCC.  In 
order  to  encourage  members  to  use 
NSCC's  proprietary  system  for  the  NYW 
service.  NSCC  will  accept  responsibility 
for  certain  categories  of  losses  with 
respect  to  members  who  access  the 
NYW  service  through  NSCC's 
proprietary  system.  Under  the  proposed 
rule  change.  NSCC  will  be  responsible 
for;  (1)  the  replacement  cost  of 
certificates  lost  while  in  the  care, 
custody,  or  control  of  NSCC  employees 
or  agents,  (2)  with  respect  to  a  lost 
security,  the  cost  to  carry  the  lost 
security  fi'om  the  date  of  the  scheduled 
delivery  or  the  redemption  date  until 
the  date  when  replacement  seciuities 
are  delivered  or  presented,"  and  (3)  the 
cost  to  carry  the  lost  security  for  the 
number  of  days  that  NSCC  is  imable  to 
complete  a  scheduled  delivery  if  such 
failure  is  due  to  circumstances  other 
than  those  set  forth  in  clause  (l)  above. 
However,  with  respect  to  the  NSCC's 
obligations  under  clauses  (2)  and  (3) 
above,  NSCC  will  have  no  obligations 
unless  (a)  instructions  regarding 
delivery  and  the  subject  securities  are 
delivered  to  NSCC  within  time 
parameters  established  by  NSCC  bom 
time  to  time,  (b)  the  final  delivery 
destination  is  within  the  New  York  City 
downtown  financial  district,  and  (c) 
other  NYW  services  operational  criteria, 
as  established  by  NSCC  from  time  to 
time,  are  met.  Notwithstanding  clauses 
(1),  (2).  and  (3)  above,  NSCC  will  not  be 
liable  for  (a)  special,  incidental,  or 
consequential  damages  or  any  direct  or 
indirect  damages  other  than  the  cost  to 
carry  or  (b)  the  cost  to  carry  resulitng 
from  any  failure  or  delay  arising  out  of 
conditions  beyond  NSCC's  reasonable 
control  including,  but  not  limited  to, 
work  stoppages,  fire,  civil  disobedience, 
riots,  rebellions,  storms,  electrical 
failures,  acts  of  God,  and  similar 
occurrences.  These  revised  terms  will  be 
offered  to  current  users  of  NSCC's  NYW 
services  as  well  as  prospective  NYW 
service  users  that  access  the  NYW 
service  through  NSCC's  proprietary 
system. 

NSCC  is  adding  a  section  to 
Addendum  K,  Interpretation  of  the 
Board  of  Directors,  Application  of 


»  NSCC  Rule  31.  Section  1. 

^The  cost  to  carry  a  security  represents  the 
interest  costs  associated  with  a  participant's  Eailute 
to  receive  timely  payment. 
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Clearing  Fund  to  Excess  Losses  and 
Losses  Outside  of  a  System,  which  will 
provide  that  if  NSCC  were  to  have  an 
unsatisfied  loss  due  to  a  member's  use 
of  the  NYW  service,  the  loss  may  be 
satisfied  from  the  entire  clearing  fund.^ 

An  additional  purpose  of  the  filing  is 
to  clarify  that  members  may  choose  to 
use  only  some  of  the  NYW  services  {e.g., 
custodial  and  custodial  related 
services).  Members  may  enter  into 
agreement(s)  with  NSCC  limiting  their 
access  to  specified  NYW  services  which 
they  desire  to  access. 

n.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirementsof  the  Act  and  the 
rules  and  regulations  thereunder  and 
particularly  with  the  requirements  of 
Sections  17A(b)(3)  (A)  and  (F).8  Sections 
17A(b)(3)  (A)  and  (F)  require  that  the 
rules  of  a  (faring  agency  be  designed  to 
promote  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  and  to  safeguard  securities 
and  funds  in  its  custody  or  control  or  for 
which  it  is  responsible. 

NSCC's  rule  change  will  provide 
participants  with  greater  access  to  the  . 
NYW  service  by  allowing  participants  to 
continue  to  access  the  service  through 
their  own  systems  which  should 
facilitate  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions.  Furthermore,  when 
participants  elect  to  access  the  NYW 
service  via  NSCC's  proprietary  system, 
NSCC  will  assume  greater  responsibility 
for  certain  losses  resulting  therefrom.  In 
connection  with  assuming  greater 
responsibility  for  certain  losses,  NSCC 
will  apply  its  usual  procediu^s  to 
ensure  the  safeguarding  of  securities 
and  funds  processed  through  NSCC. 

m.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  requirements  of  the 
Act  and  in  particular  with  Sections 
17A(b)(3)  (A)  and  (F)  of  the  Act  and  the 
rules  and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
NSCC-96-08>be  and  hereby  is 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 


Margarat  H.  McFariand. 

Deputy  Secretary. 

(FR  Doc.  96-22938  Filed  9-6-96;  8:45  am) 
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SeK-Reguiatory  Organizations;  the 
Options  Clearing  Corporation;  Order 
Approving  a  Proposed  Rule  Change 
Relating  to  the  Clearance  and 
Settlement  of  Flexibly  Structured 
Equity  Options 

September  3, 1996. 

On  April  30, 1996,  The  Options 
Clearing  Corporation  ("OCC")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  a 
proposed  rule  change  (File  No.  SR- 
OCC-96-03)  under  Section  19(b)(1)  of 
the  Securities  Exchange  Act  of  1934 
("Act") » to  enable  OCC  to  clear  and 
settle  flexibly  stnictiued  equity  options. 
Notice  of  the  proposal  was  published  in 
the  Federal  Register  on  June  25, 1996.2 
No  comment  letters  were  received.  For 
the  reasons  discussed  below,  the 
Commission  is  approving  the  proposed 
rule  change. 

L  Description 

OCC  is  modifying  its  existing  by-laws 
and  rules  to  allow  for  the  clearance  and 
settlement  of  flexibly  structured  options 
on  individual  equity  securities  as 
proposed  for  trading  by  the  American 
Stock  Exchange,  Inc.  ("AMEX"),  the 
Chicago  Board  Options  Exchange, 
Incorporated  ("CBOE"),  the 
Philadelphia  Stock  Exchange,  Inc. 
("PHLX"),  and  the  Pacific  Stock 
Exchange,  Inc.  ("PSE"—  (collectively. 
"Exchange"  or  "Exchanges ").3  Flexibly 
structured  equity  options  will  allow  the 
parties  to  each  flexibly  structured  equity 
option  trade  to  customize  certain  terms 
of  the  option  within  specified  limits 
established  by  the  Exchange. 
Specifically,  for  each  flexibly  structured 
equity  option  trade  the  parties  may 
establish  the  exercise  price,  the  exercise 


'  Interpretation  of  the  Board  of  Directors, 
Application  of  Clearing  Fund,  Addendum  K,  II,  2. 
"t5  U.S.C.  78q-l(b)(3)  (A)  and  (F)  (1988). 
"17  CFR  20O.3O-3(a)(l2)  (1996). 


•  15  U.S.C.  78(b)(1)  (1988). 

2  Securities  Exchange  Act  Release  No.  37318 
(June  18.  1996),  61  FR  32873. 

'  For  a  complete  description  of  flexibly  structured 
equity  options,  refer  to  Securities  Exchange  Act 
Release  Nos.  36841  (February  14, 1996),  61  FR  6666 
(File  Nos.  SR-CBOE-95-43  and  SR-PSE-95-24J 
(order  approving  the  trading  of  flexibly  structured 
equity  options  by  the  CBOE  and  PSE)  and  37366 
(June  19,  1996),  61  FR  33558  (File  No.  SR-AMEX- 
95-57)  (order  approving  the  trading  of  flexibly 
structured  equity  options  by  the  AMEX).  The  PHLX 
filed  and  subsequently  withdrew  a  proposed  rule 
change  regarding  the  trading  of  flexibly  structured 
equity  option^.  The  Commission  anticipates  that  the 
PHLX  will  refile  in  the  near  future. 


Style  (j.e..  American,*  European  *  or 
capped)"  the  cap  interval  in  the  case  of 
a  capped-style  option,  the  expiration 
date,  and  the  option  type  (i.e.,  put  or 
call).'  In  addition  to  customization, 
flexibly  structured  equity  option  trades 
will  require  a  minimum  transaction  size 
of  250  contracts  in  opening  trades  in 
currently  unopened  series  and  100 
contracts  in  the  case  of  opening  and 
most  closing  trades  in  currently  open 
series.  Flexibly  structured  equity 
options  thus  will  differ  from  existing 
Exchanged-traded  equity  options  both 
in  terms  of  customization  and  size. 
From  a  clearance  and  settlement 
prospective,  flexibility  structured  equity 
options  will  be  treated  and  processed  in 
virtually  all  respects  like  any  other 
equity  option.  While  Exchange  rules 
permit  a  Request  for  Quotes  "  to  specify 
a  quote  either  as  a  dollar  amount  or  as 
a  percentage  of  the  underlying  stock 
price,  the  option  premium  always  will 
be  expressed  as  a  dollar  amount  when 
a  trade  is  reported  to  OCC.  Therefore, 
when  a  flexibly  structured  equity  option 
trade  is  reported  to  OCC  by  one  of  the 
Exchanges,  all  of  the  terms  of  that 
option  will  have  been  established  in  the 
Exchange's  report,  and  the  terms  will 
correspond  to  existing  equity  options 
term  categories.  As  a  result,  on  receipt 
of  a  matched  trade  report  from  an 
Exchange,  OCC  will  establish  long  and 
short  flexibility  structured  equity  option 
positions  in  clearing  member  accounts 
in  precisely  the  same  way  it  does  for 
existing  equity  options.  Furthermore, 
flexibly  structured  equity  option 
positions  should  exhibit  virtually  the 


*  An  American-style  equity  option  may  be 
exercised  at  any  time  prior  to  its  expiration  date. 

'  A  European-style  equity  option  may  be 
exercised  only  during  a  specified  period  before  the 
option  expires. 

•  A  capped-style  equity  option  will  be  exercised 
automatically  prior  to  expiration  if  the  options 
market  on  which  the  option  is  trading  determines 
that  the  value  of  the  underlying  interest  at  a 
specified  time  on  a  trading  day  "hits  the  cap  price" 
for  the  option  (i.e.,  when  the  cap  price  is  less  than 
or  equal  to  the  closing  price  of  the  underlying 
security  for  calls  or  when  the  cap  price  is  greater 
than  or  equal  to  the  closing  price  of  the  underlying 
security  for  puts). 

^  Although  the  rules  of  the  Exchanges  provide  for 
capped-style  flexibly  structured  equity  options,  the 
Exchanges  advised  OCC  that  they  do  not  intend  to 
provide  a  market  in  capped-style  equity  options  at 
the  outset.  Accordingly,  this  proposed  rule  change 
does  not  include  the  rules  that  would  be  required 
for  the  clearance  and  settlement  of  such  options. 
The  commencement  of  trading  in  capped-style 
flexibly  structured  equity  options  will  require  that 
OCC  file  and  that  the  Commission  approve  another 
proposed  rule  change  filed  by  OCC  under  Section 
19(bKl)oftheAct. 

'A  Request  for  Quotes  is  the  initial  request  by  an 
exchange  member  to  initiate  flexibly  structured 
option  bidding  and  offering. 
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same  chara^eristics  as  existing  equity 
options. 

Because  of  the  similarities  between 
existing  equity  options  and  flexibly 
structured  equity  options,  only  a  few  of 
CXIC's  by-la!ws  and  rules  need 
adjustment  to  accommodate  flexibly 
structured  equity  options.®  CXX  is 
amending  Section  1  of  Article  I  to  add 
an  all-purpose  definition  of  "flexibly 
structured  option."  Thus,  the  definition 
of  flexibly  structured  option  set  forth  in 
Articles  XV.  XVfl.  and  XXffl  will  be 
deleted.  The  definition  of  "expiration 
date"  is  beihg  amended  to  make  clear 
that  flexibly  structured  equity  options 
may  expire  on  dates  other  than  the 
Saturday  following  the  third  Friday  of 
the  expiration  month.  The  expiration 
date  of  any  such  option  will  be  the  date 
reported  to  OCC  by  the  Exchange, 
subject  to  such  constraints  on  the  range 
of  possible  expiration^dates  as  set  forth 
in  the  rulesi  of  the  Excnanges. 

Section  11  of  Article  VI  regarding 
adjustments  to  equity  and  index  options 
also  will  apply  to  the  adjustment  of 
flexibly  structured  equity  and  index 
options. »°  However,  paragraph  (j)  has 
been  amended  to  reserve  to  the 
Securities  Committee  »^  the  power  to 
make  special  exceptions  for  flexibly 
structured  Options  whenever  it 
determines  Uiat  such  exoBptions  are 
appropriate.  This  is  intended  to  give  the 
Seciuities  (pommittee  the  flexibility  to 
deal  with  situations  where  a  different 
adjustment  for  flexibly  structured 
options  is  warranted. 

OCC  also  is  adding  Interpretation  and 
Policy  .08  to  Section  11.  The 
interpretation  provides  that  when  a 
flexibly  structured  option  with  a 
European  atyle  exercise  is  adjusted  to 
require  the  dehvery  upon  exercise  of  a 
fixed  amoi^nt  of  cash,  such  as  would 
ordinarily  occur  in  a  merger  where  the 
underlying  security  is  converted  into  a 
right  to  recjeive  a  fixed  amount  of  cash, 
the  expiration  date  of  the  option  will 
ordinarily  be  accelerated  so  that  the 
option  v»aU  expire  on  or  shortly  after  the 
date  when  the  underlying  stodc  is 
converted  nto  the  ri^t  to  receive  cash. 
Without  this  adjustment,  the  option 


•Thespeci 
are  «et  forth 
is  available  f(  r 
and  at  the  Co  nmiac 

'"Adjustmints 
option  contra  cts, 
price,  and  thi  i 


position  would  have  to  be  maintained 
until  it  could  be  exercised  at  its  regular 
expiration  even  though  the  amount  to  be 
received  on  exercise  had  already  been 
fixed.  This  special  adjustment  is  being 
made  to  accommodate  flexibly 
structured  equity  options  because, 
unlike  existing  equity  options,  flexibly 
structured  equity  options  may  have 
European-style  exercise  features. 

The  only  change  being  made  to  OCC's 
rules  is  the  addition  of  Interpretation 
and  Policy  .03  to  Rule  805  which 
clarifies  that  OCC's  exercise  procedures 
as  set  forth  in  Rule  805  shall  apply  to 
the  exercise  of  ilexibly  structured  equity 
options.  The  new  interpretation  also 
gives  OCC  the  flexibiUty,  if  necessary,  to 
depart  firom  regular  expiration  date 

grocedures  and  deadlines  in  the  case  of 
exibly  structured  options.  Such 
departures  are  not  currently  anticipated 
and  adequate  notice  will  be  given  to  all 
clearing  members  prior  to  such 
departures  being  made. 

n.  Discussion 

SecUons  17A(b)(3)  (A)  and  (F) «  of  the 
Act  require  that  a  clearing  agency  be 
structured  and  its  rules  designed  to 
facilitate  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  and  to  safeguard  securities 
and  funds  in  its  custody  or  control  or  for 
which  it  is  responsible.  Because  from  a 
clearance  and  settlement  perspective, 
OCC  will  process  flexibly  structured 
equity  options  like  any  other  equity 
option,  the  Commission  believes  that 
OCC's  proposed  change  is  consistent 
with  Sections  17A(b)(3)  (A)  and  (F)  of 
the  Act  because  the  proposed  rule 
change  establishes  a  framework  in 
which  existing,  reliable  OCC  systems, 
rules,  and  procedures  are  extended  to 
the  processing  of  flexibly  structiued 
equity  options.  As  a  result,  the  proposed 
rule  diange  should  promote  the  prompt 
and  acciuate  clearance  and  settlement  of 
such  options  and  should  provide  for  the 
safeguarding  of  related  securities  and 
funds. 

m.  Conclusion 

The  Commission  finds  that  OCC's 
proposal  is  consistent  with  the 


requirements  of  the  Act  and  particularly 
with  Section  17A  and  the  rules  and 
regulations  thereunder. 

It  is  therefore  ordered,  piu^uant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
OCC-96-03)  be,  and  hereby  is, 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '3 

Margaral  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  96-22937  Filed  9-*-96;  8:45  am) 
HUjNQ  cooe  mo-ei-M 
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Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Profwsed  Rule  Change  by  the 
Pacific  Stock  Exchange  incdrporated 

September  3, 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),*  notice  is  hereby  given  that  on 
August  11, 1996,  the  Pacific  Stock 
Exchange  hicorporated  ("PSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
in  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  hereby  amends  its 
Schedule  of  Rates  for  Exchange  Services 
by  reducing  the  current  cap  on 
transaction  charges  for  equity  block 
trades  and  by  adopting  a  transaction  fee 
cap  per  100  shares  for  equity  securities. 
The  text  of  the  proposed  rule  change  is 
set  forth  below  [new  text  is  itaUcized; 
deleted  text  is  bracketed): 


ic  changes  to  CKX's  by-laws  and  rules 
OCC's  proposed  rule  change,  which 
review  at  the  principal  office  of  CXXD 
lion's  Public  Reference  Room, 
may  be  made  to  the  number  of 
.  the  unit  of  trading,  the  exercise 
underlying  security  with  respect  to 


all  outstanding  option  contracts  open  for  trading  on 
an  underlying  security  which  is  the  subject  of  a 
dividend,  stock  dividend,  stock  distribution,  stock 
split,  reverse  stock  split,  rights  offering, 
distribution,  reorganization,  recapitalization, 
reclassiHcation  or  similar  event,  or  the  merger, 
consolidation,  dissolution,  or  liquidation  of  the 
issuer  of  the  underlying  security. 


'  >  The  Securities  Committee  consists  of  one 
designated  representative  of  each  exchange  and  the 
Chairman  of  OCC. 

"15  W.S.C  78q-l(b)(3)  (A)  and  (F)  (1988). 

"17  CFR  20O.3O-3(a)(12)  (1996). 

« 15  U.S.C  788(b)(1). 
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Schedule  of  Fees  and  Charges  for  Exchange  Services 
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Cumuiative  Charge  per 

bMatJto  trade        $1,000  of  trade 
value  per  month  value' 


PSE  EQUITIES:  TRADE-RELATED  CHARGES 

EXCHANGE  TRANSACTK)NS No  change No  Om^ 

DISCOUNTS /4WD  C>»PS  (ON  AUTOMATED  TRANSACTIONSl: 

AUTOMATED  TRADE  DISCOUNTS No  chanoe 

BLOCK  TRADES  (5.000  SHARES  OR  MORE) „. — :...::::;;;:::;::::.':::::::::::;::  Transactor  charges  tor  block  trades  o*  5,000 

shares  or  more  are  subject  to  a  mmimum 
charge  of  $15  per  trade  side  and  a  maxh 

CAP  ON  TRANSACTION  CHARGF<i                         '  mum  charge  of  $75  [$100]  per  trade  skJe. 

(^At^  UN  TRANSACTION  CHARGES „ Aggregate  monthly  transaction  charges  are 

sutjfect  to  a  cap  of  $.45  per  100  shares. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Pn^osed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  is  proposing  to  amend 
its  charges  for  equity  transactions  in  two 
respects:  First,  the  Exchange  is 
proposing  to  reduce  from  $100  to  $75 
the  current  cap  on  transaction  charges 
for  block  trades  (i.e.,  trades  involving 
5,000  shares  or  more).  Second,  the 
Exchange  proposes  to  establish  a  cap  on 
aggregate  monthly  transaction  charges 
equal  to  $.45  per  100  shares.  These 
changes  are  intended  to  make  the 
Exchange's  equity  transaction  charges 
more  competitive. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the  Act^ 
in  general  and  furthers  the  objectives  of 
Section  6(b)(4)  ^  in  particular  in  that  it 
provides  for  the  equitable  allocation  of 
reasonable  dues,  fees,  and  other  charges 
among  the  Exchange's  members  and 
other  persons  using  its  facilities. 


B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  does  not 
impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  constitutes 
or  changes  a  due,  fee,  or  other  charge 
imposed  by  the  Exchange  and,  therefore, 
has  become  effective  pursuant  to 
Section  19(b)(3)(A)  of  the  Act*  and 
subparagraph  (e)  of  Rule  19b-4 
thereunder.* 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 


215U.S.C.  7Bf(b). 
'  15  U.S.C  7af(b)(4). 


«15U.S.C.  788(b)(3MA). 
»17CFR240.19b-4. 


with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fitjm  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  N.W.. 
Washington,  D.C.  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Pacific  Stock  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-PSE-96-27  and  should  be  submitted 
by  September  30.  1996. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  9&-22880  Filed  »-^-96:  8:45  ami 
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[Release  Na  34-37S28;  Hie  Na  SR-Phlx- 
96-37] 

Setf-Regulatory  Organizations;  Notice 
^of  Filing  of  Proposed  Rule  Change  by 
the  Philadelptiia  Stock  Exchange,  Inc. 
Relating  to  Rule  452,  Limitations  on 
Memt)ers'  Trading  Because  of 
Customers'  Orders 

Septemlier  3, 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  §  78s(b)(l),  notice  is 
hereby  given  that  on  August  22, 1996, 
the  Philadelphia  Stock  Exchange,  Inc. 
("Phbc"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  filed  with  the 
Securities  and  Exchange  Commission 


•  17  CFK  200.3O-3(a)(12). 
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("Commissibn")  the  proposed  rule 
change  as  described  in  Items  1, 0,  and 
in  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
pubhshing  this  notice  to  solicit 
comments  (m  the  proposed  rule  change 
firom  interested  persons. 

I.  Setf-Regulatory  OrganizatioH's 
Statement  of  the  Terms  of  SubeUnce  of 
the  Prepesad  Rule  Change 

The  Phlx.  pursuant  to  Rule  19b-4  of 
the  Act,  proposes  to  amend  Rule  452, 
Limitations  on  Members'  Trading 
Because  of  Customers'  Orders,  which 
prohibits  members  from  trading  along 
with  their  customers  on  the  same  side 
of  the  market.  Specifically,  Rule  452  is 
proposed  to  be  amended  and 
reorganized  as  follows:  paragraph  (a) 
restates  the  prohibitions  and  extends 
such  to  member  organizations; 
paragraph  (b)  exempts  certain 
consensual  arrangements  between  firms 
and  customers;  and  paragraph  (c) 
exempts  odd-lot  orders,  trades 
specifying  delivery  other  than  regular 
way,  and  certain  market  making 
activity. 

Proposed  paragraph  (a)  will  continue 
to  prohibit  B  member's  proprietary 
trades  while  the  member  is  holding  a 
customer  ofder  executable  at  the  same 
price,  except  that  the  prohibition  will  be 
extended  to  member  organizations. 
Paragraph  (b)  provides  that  a  member  or 
member  organization  may  enter  a 
proprietary  order  if  the  customer  has 
given  express  permission,  agreeing  and 
understanding  the  method  of  allocating 
executions,  including  the  prices  and 
sizes,  with  l-espect  to  three  categories  of 
trading  activities.  The  first  exempted 
activity  relates  to  a  member  or  member 
organization  liquidating  a  position  held 
in  a  proprif  tary  facilitation  account 
where  the  ^stomer's  order  is  for  10,000 
shares  or  ntore.  The  term  "proprietary 
facilitation  account"  is  an  account  used 
to  record  transactions  whereby  the 
member  organization  acquires  positions 
in  the  course  of  facilitating  customer 
orders.  Thus,  only  those  positions 
which  are  recorded  in  a  proprietary 
facilitationi  accoimt  may  be  liquidated  in 
accordance  with  this  provision. 

The  second  exempted  activity  relates 
to  a  member  or  member  organization 
effecting  one  or  more  transactions  for 
the  purpose  of  facilitating  or  hedging 
the  grant  of  a  stop  for  10,000  shares  or 
more  to  the  customer,  or  facihtating  or 
hedging  oqe  or  more  principal 
transactions  of  10,000  shares  or  more  in 
the  aggregate  with  the  customer.  The 
third  exempted  activity  relates  to  a 
member  or  member  organization  trading 
for  its  ownl  proprietary  account  and  for 


the  accotintts)  of  one  or  more  customers 
in  an  agreed-upon  strategy  or  course  of 
trading,  such  as  bona  fide  arbitrage  or 
risk  arbitrage.  A  member  organization 
that  seeks  to  rely  on  the  exclusion  in 
para^ph  (b)(3)  may  do  so  only  if  the 
member  organization  reasonably 
beUeves  that  the  customer,  alone  or 
together  with  an  investment 
representative,  understands  the  nature 
of  the  transaction  with  respect  to  which 
he  or  she  is  giving  consent.  In  addition, 
the  reference  to  bona  fide  arbitrage  and 
risk  arbitrage  in  paragraph  (b)(3)  is 
intended  to  be  illustrative  and  not 
exclusive. 

Paragraph  (c)  provides  an  unqualified 
exemption  for  transactions  by  a  member 
or  member  organization  acting  in  the 
capacity  of:  (A)  a  market  maker 
pursuant  to  Rule  19c-3  of  the 
Commission  in  a  security  traded  on  the 
Exchange;  or  (B)  a  specialist  or  market 
maker  on  a  national  securities  exchange. 
The  Exchange  notes  that  Phlx  specialists 
and  alternate  specialists  would  be 
exempt  from  the  prohibitions  of  the 
Rule  pursuant  to  this  provision. 

Supplementary  Material  sections  .01 
and  .02  are  proposed  to  be  adopted. 
Supplementary  Material  .01  states  that  a 
member  or  employee  of  a  member 
organization  responsible  for  entering 
proprietary  orders  shall  be  presumed  to 
have  knowledge  of  a  particular  customer 
order  unless  the  member  organization 
has  implemented  a  reasonable  system  of 
internal  policies  and  procedures  to 
prevent  the  misuse  of  information  about 
customer  orders  by  those  responsible  for 
entering  such  proprietary  orders. 

Supplementary  Material  .02  provides 
that  the  Rule  applies  to  a  member  on  the 
Floor  who  may  not  execute  a 
proprietary  order  at  the  same  price,  or 
at  a  better  price,  as  ap  unexecuted 
customer  order  that  he  or  she  is 
representing,  except  to  theextent  that 
the  member  organization  itself  could  do 
so  under  this  Rule. 

The  Exchange  notes  that 
Supplementary  Material  .03  contains 
the  current  version  of  Supplementary 
Material  .01,  relating  to  a  commitment 
to  trade  through  the  Intermarket  Trading 
System  ("ITS"),  which  is  deemed  to  be 
initiating  a  purchase  or  sale  of  a  seciirity 
on  the  Exchange  as  referred  to  in  this 
Rule. 

The  proposal  will  take  effect  upon 
notice  to  the  membership.  The  text  of 
the  proposed  rule  change  is  as  follows 
(new  text  is  italicized;  deleted  text  is 
bracketed! : 

Rule  452.  (a)  Except  as  provided  in  this 
Rule,  h(Nlo  member  or  rneml)er  organization 
shall  cause  the  entry  of  an  order  to  buy  (sell) 
1(1)  personally  buy  or  initiate  the  purchase 
of]  any  security  on  the  Exchange  for  any 


account  in  which  such  member  or  member 
orgpnization  or  approved  person  thereof  is 
directly  or  indirectly  interested  (a 
"proprietary  order"),  if  the  person 
responsible  for  the  entry  of  such  order  has 
knowledge  of  any  particular  unexecuted 
customer's  order  to  buy  (sell)  such  security 
which  could  be  executed  at  the  same  price. 
[His  accoimt  or  for  any  account  in  which  he, 
or  the  firm  of  which  he  is  partner  or  any 
partner  of  such  firm,  is  directly  or  indirectly 
interested,  while  such  member  personally 
holds  or  has  knowledge  that  his  firm  or  any 
partner  thereof  holds  an  unexecuted  market 
order  to  buy  such  security  in  the  unit  of 
trading  for  a  customer,  or  (2)  personally  sell 
or  initiate  the  sale  of  any  security  on  the 
Exchange  for  any  such  account,  while  he 
personally  holds  or  has  knowledge  that  his 
fimi  or  any  partner  thereof  holds  an 
unexecuted  market  order  to  sell  such  security 
in  the  unit  of  trading  for  a  customer] 

(b)  A  member  or  member  organization  may 
enter  a  proprietary  order  if  the  customer  has 
given  express  permission,  agreeing  and 
understanding  the  method  of  allocating 
executions,  including  the  prices  and  sizes, 
with  respect  to  the  following  trading 
strategies: 

(1)  The  member  or  member  organization  is 
liquidating  a  position  held  in  a  proprietary 
facilitation  account,  and  the  customer's  order 
is  for  10,000  shares  or  more. 

The  term  "proprietary  facilitation  account" 
shall  mean  an  account  in  which  a  nwmber 
organization  has<i  direct  interest  and  which 
is  used  to  record  transactions  whereby  the 
member  organization  acquues  positions  in 
the  course  of  facilitating  customer  orders. 
Only  those  positions  which  are  recorded  in 
a  proprietary  facilitation  account  may  be 
liquidated  as  provided  herein; 

(2)  The  member  or  member  organization  is 
effecting  one  or  more  transactions  for  the 
purpose  of  facilitating  or  hedging  the  grant  of 
a  stop  for  10,000  shares  or  more  to  the 
customer  or  facilitating  or  hedging  one  or 
more  principal  transactions  of  10,000  shares 
or  more  in  the  aggregpte  with  the  customer; 
or 

(3)  The  member  or  member  organization  is 
trading  for  its  own  proprietary  account  and 
for  the  accountls)  of  one  or  more  customers 
in  an  agreed-upon  strategy  or  course  of 
trading  such  as  bona  fide  arbitrage  or  risk 
arbitrage.  A  member  organization  that  seeks 
to  rely  on  this  exemption  may  do  so  only  if 
the  member  organization  reasonably  believes 
that  the  customer,  alone  or  together  with  an 
investnwnt  representative,  understands  the 
nature  of  the  transaction  with  respect  to 
which  he  or  she  is  giving  consent.  The 
reference  to  bona  fide  arbitrage  and  risk 
arbitrage  is  intended  to  be  illustrative  and 
not  exclusive. 

(No  member  shall  (1)  personally  buy  or 
initiate  the  purchase  of  any  security  on  the 
Exchange  for  any  such  account,  at  or  below 
the  price  at  which  he  personally  holds  or  has 
knowledge  that  his  firm  or  any  partner 
thereof  holds  an  unexecuted  limited  price 
order  to  buy  such  security  in  the  unit  of 
trading  for  a  customer,  or  (2)  personally  sell 
or  initiate  the  sale  of  any  security  on  the 
Exchange  for  any  such  account  at  or  above 
the  price  at  which  he  personally  holds  or  has 
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knowledge  that  his  firm  or  any  partner 
thereof  holds  an  unexecuted  limited  price 
order  to  sell  such  security  in  the  unit  of 
trading  for  a  customer.] 
[Exceptions) 

(c)  The  provisions  of  this  Rule  shall  not 
apply  to: 

(1)  [To)  any  purchase  or  sale  of  any 
security  in  an  amount  of  less  than  the  unit 
of  trading  made  by  an  odd-lot  dealer  to  offset 
odd-lot  orders  of  customers  [,  or); 

(2)  (To)  any  purchase  or  sale  of  any 
security,  delivery  which  is  to  be  upon  a  day 
other  than  the  day  of  delivery  provided  in 
such  unexecuted  market  or  limited  price 
order  [.);  or 

(3)  transactions  by  a  member  or  member 
organization  acting  in  the  capacity  of: 

(A)  A  market  maker  pursuant  to  Regulation 
240. 1 9c-3  of  the  Securities  and  Exchange 
Commission  in  a  security  traded  on  the 
Exchange;  or 

(B)  A  specialist  or  market  maker  on  a 
national  securities  exchange. 

Supplementary  Material 

.01    A  member  or  employee  of  a  member 
organization  responsible  for  entering 
proprietary  orders  shall  be  presumed  to  have 
knowledge  or  a  particular  customer  order 
unless  the  member  organization  has 
implemented  a  reasonable  system  of  internal 
ponies  and  procedures  to  prevent  the 
misuse  of  information  about  customer  orders 
by  those  responsible  for  entering  such 
proprietary  orders. 

•  .02    This  Rule  shall  also  apply  to  a 
member  organization's  member  on  the  Floor 
who  may  not  execute  a  proprietary  order  at 
the  same  price,  or  at  a  better  price,  as  an 
unexecuted  customer  order  that  he  or  she  is 
representing,  except  to  the  extent  that  the 
member  organization  itself  could  do  so  under 
this  Rule. 

.03    A  member  who  issues  a  commitment 
to  trade  from  the  Exchange  through  ITS  or 
any  other  Application  of  the  System  shall,  as 
a  consequence  thereof,  be  deemed  to  be 
initiating  a  purchase  or  sale  of  a  security  on 
the  Exchange  as  referred  to  in  this  Rule. 

n.  Self>Regulstory  Oi^anization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

In  1994,  the  NYSE  filed  a  proposed 
rule  change  with  the  Commission  to 
amend  NYSE  Rule  92  to:  (1)  extend  the 
prohibition  against  trading  along  with 
customers  to  member  organizations  and 
NYSE  member  trading  on  other  market 
centers;  and  (2)  exempt  the  liquidation 
of  block  facilitation  positions  in  NYSE 
securities,  subject  to  specified 
conditions.  Following  publication  of  the 
proposal  for  notice  and  comment,*  the 
Phlx,  as  well  as  other  commenters, 
sought  clarification  of  the  reach  of  the 
proposal.^  The  Exchange  commented 
that  a  significant  burden  on  competition 
would  result  due  to  the  impact  on 
leraonal  trading  operations.^ 

Thereafter,  the  NYSE  filed 
Amendment  No.  2  to  their  proposal  on 
July  13, 1995,  specifically  excluding:  (1) 
seouities  not  listed  on  the  NYSE;  (2) 
transactions  by  Rule  19c-3  market 
makers,  and  regional  specialists  if  the 
principal  trade  is  liquidated 
immediately  at  the  same  price  to  a 
customer  on  that  exchange;  ai?d  (3) 
certain  Ixxna  fide  or  risk  arbitrage 
transactions.*  In  resp>onse,  the  Exchange 
conunented  that  the  exemption  for 
regional  specialists  should  be 
unqualified,  similar  to  the  exemption 
for  Rule  19c-3  market  makers.^  The 
Exchange  further  explained  how  the 
restrictions  on  specialist  trades  would 
be  unduly  disruptive  to  regional 
exchange  market  operations,  and 
questioned  the  application  of  a  NYSE 
rule  to  Phlx  members  affiliated  with 
NYSE  member  organizations  where 
there  is  no  connection  to  NYSE  floor 
trading.^ 

Recently,  the  NYSE  filed  Amendment 
No.  3  to  the  proposal,  exempting 
without  qualification  regional  exchange 
specialists  and  market  makers  from  the 
provisions  of  the  rule  when  acting  as 
such  on  that  exchange,.deleting  the 
limitation  that  the  principal  trade  must 


'  Securities  Exchange  Act  Release  No.  35139  (Dec. 
22.  1994),  60  PR  156  (SR-NYSE-94-34). 

^See  letter  from  William  W.  Uchimoto,  General 
Counsel,  Phlx,  to  Margaret  H.  McFarland,  Deputy 
Secretary,  Commission,  dated  February  15,  1995. 

^  See  letter  from  William  W.  Uchimoto,  General 
Counsel,  Phlx,  to  Margaret  H.  McFarland,  Deputy 
Secretary,  Commission,  dated  April  4, 1995. 

*  Securities  Exchange  Act  Release  No.  36015  Uuly 
21,  1995).  60  PR  38875  (Notice  of  Filing  of 
Amendment  No.  2  to  SR-NYSE-94-34). 

°  See  letter  from  William  W.  Uchimoto,  General 
Counsel,  Phlx,  to  Margaret  H.  McFarland,  Deputy 
Secretary,  Commission,  dated  August  11,  1995. 

^See  letter  from  William  W.  Uchimoto,  General 
Counsel,  Phlx,  to  Margaret  H.  McFarland,  Deputy 
Secretary,  Commission,  dated  October  27, 1995. 


be  liquidated  immediately  at  the  same 
price  to  a  customer  on  that  exchange.' 
To  date,  the  proposed  amendments  to 
NYSE  Rule  92  continue  to  extend  the 
rule  to  transactions  on  other  market 
centers.  The  Phlx  has  commented 
adversely  on  this  aspect  of  the 
amendments.' 

At  this  time,  the  Exchange  is  adopting 
its  own  rule  amendments  governing  the 
restricted  activities  and  exempting 
certain  transactions,  which  would 
otherwise  have  been  governed  by  the 
NYSE  rule,  noting  that  the  Rule  92 
exemptions  are  limited  to  NYSE 
transactions.  The  Phlx's  proposal  at 
hand  is  conditioned  upon  the  NYSE 
amending  its  proposal  to  delete 
application  to  other  market  centers.  In 
this  regard,  the  Phlx  does  not  intend  to 
take  any  disciplinary  action  against  Phlx 
members  or  member  organizations  for 
violation  of  the  Phlx  rule  for  engaging 
in  trading  on  another  market  center  that 
is  consistent  with  the  rules  of  such 
market  center.  Moreover,  although  many 
Phlx  member  organizations  also  trade 
on  other  exchanges,  the  Exchange  does 
not  profess  that  its  Rule  4S2  should 
extend  to  those  transactions  in  view  of 
Commission  policy  against  the 
application  of  exchange  rules  to  trading 
on  another  market  center.* 

In  light  of  the  conduct  restricted  and 
exemptions  contained  in  the  NYSE's 
proposal,  the  Exchange  reviewed  its 
own  comparable  rule,  noting  that 
currently,  Phlx  Rule  452  is  divided  into 
three  paragraphs,  with  paragraph  (a) 
prohibiting  trading  for  a  member's  OMm 
accoimt  if  the  member's  firm  Has  an 
unexecuted  market  order  on  the  same 
side  of  the  market  in  that  security; 
paragraph  (b)  containing  the  same 
prohibition  for  limit  orders  at  that  price 
or  better;  and  paragraph  (c)  exempting 
odd-lot  orders  and  transactions  other 
than  regular  way. 

In  conjunction  with  the  expected 
amendment  to  the  NYSE's  proposal 
limiting  its  application  to  NYSE 
members'  and  member  organizations' 
transactions  on  the  NYSE  floor,  the  Phlx 
is  proposing  to  amend  its  own  rule  to 
adopt  similar  exceptions  to  permit 
certain  types  of  proprietary  trading 
activity  that  the  Phlx  believes  is 
consistent  with  the  purposes  of  Phlx 
Rule  452  and  the  analogous  NYSE  Rule 
92.  Phlx  Rule  452,  as  well  as  the 


'  Securities  Exchange  Act  Release  No.  37428  (July 
11, 1996)  (notice  of  Filing  of  Amendment  No.  3  to 
SR-NYSE-94-34). 

*  See  letter  from  Michele  R.  Weisbaum,  Associate 
General  Counsel,  Phlx.  to  Margaret  H.  McFarland. 
Deputy  Secretary,  Commission,  dated  August  8, 
1996. 

■Securities  Exchange  Act  Release  No.  12249 
(Mar.  23.  1976). 
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comparably  rules  of  other  exchanges, 
was  intended  to  prevent  members  from 
taking  advantage  of  their  customeis. 
Although  oistomer  protection  is  of 
paramount  I  importance  in  furthering  the 
purposes  of  the  Act,  fulfilling  the  self- 
regulatory  mission  and  promoting  an 
auction  marketplace,  the  Exchange 
recognizes  that  it  should  not  impair  the 
business  ol!  trading  by  drafting  away  a 
customer's  ability  to  enter  into 
voluntary  and  consensual  agreements 
with  a  meraber  or  member  organization. 
At  this  ti^e,  the  Exchange  proposes  to 
adopt  thre^  exemptions  in  paragraph  (b) 
requiring  customer  disclosure  and 
consent:  (1)  hquidating  block 
facilitation  {positions,  (2)  faciUtating  or 
hedging  th#  grant  of  a  stop  in 
connection  with  executing  a  customer 
block  ordet.  and  (3)  any  other 
consensual  transactions  agreed  upon 
with  the  customer,  including  bona  fide 
and  risk  arbitrage.  All  three  exemptions 
are  predicated  upon  the  customer  giving 
express  {>etmission  for  the  firm  to  trade 
along  with  ^at  customer.  The  express 
permissioni  must  also  include  the 
method  of  •llocating  executions,  such  as 
the  prices  and  sizes  of  execution 
reports.  Th^  Exchange  believes  that 
these  threejtransactions  reflect  the 
reality  of  today's  trading  environment, 
balanced  against  the  need  to  preserve 
agency  principles  and  promote 
customer  p|rotection  by  requiring  the 
consent  of  the  customer.  Moreover,  the 
Exchange  believes  that  its  proposal 
recognizes  that  informed  consent,  which 
reflects  thej  true  objectives  of  the 
customer ."ihould  prevail  over  arbitrary 
prohibitions.  The  Exchange  believes 
that  the  enumerated  exemptions  are 
crafted  to  be  consistent  with  a  member's 
fiduciary  rf  lationship  with  its  customer. 
For  the  purposes  of  Rule  452,  the 
Exchange  aoes  not  believe  that  informed 
consent  can  only  be  given  by  certain 
types  of  customers,  nor  should  the 
exemptionlbe  premised  on 
sophistication  or  wealth.  In  fact,  the 
exemption^  involving  block  orders  by 
virtue  of  their  size  create  a  wealth 
standard.  The  Exchange  believes  that 
consensual  arrangements  should  be 
available  fi^r  all  informed  investors. 

The  first  two  consent-based 
exemptions  codify  current  block  trade 
practices,  which  the  Exchange  has 
included,  because  they  are  a  universally 
accepted  and  common  type  of  trading 
activity  involving  trading  along  with  a 
customer.  Block  facilitation  business, 
where  positioning  firms  facilitate  their 
institutional  customers,  by  definition, 
tomer  disclosure  and 
e  exemption  in  paragraph 
igned  to  apply  where  a 
;anization  may  need  to  effect 


involve  cu 
consent. 
(b)(2)  is  d 
member  o: 


certain  proprietary  transactions  in 
advance  of  trading  with  or  stopping  a 
customer  block-sized  order,  in 
anticipation  of  accepting  such  market 
risk.  Thus,  this  exemption  goes  beyond 
mere  liquidation,  as  contemplated  by 
the  paragraph  (b)(1)  exemption,  by 
permitting  proprietary  transactions  to, 
for  example,  hedge  or  fadUtate  the 
execution  of  the  block  order. 

The  third  exemption  covers  other 
transactions  agreed  upon  by  the 
customer,  predicated  upon  consent. 
Recognizing  the  importance  of  informed 
consent,  this  provision  specifically 
requires  that  the  member  organization 
reasonably  believe  that  the  customer, 
alone  or  together  with  an  investment 
representative,  understands  the  nature 
of  the  transactions  with  respect  to 
which  consent  is  given.  For  example,  a 
customer  may  consent  to  a  transaction 
subject  to  Rule  452  to  adjust  the  risk 
allocation  with  a  member  organization, 
thus  achieving  certain  economic 
objectives  without  resorting  to  off- 
exchange  or  other  venues. 

Bona  fide  and  risk  arbitrage  are 
examples  of  strategies  covered  by  the 
third  exemption,  where  customers 
desire  to  trade  along  with  the  member 
in  a  potentially  lucrative  trading 
strategy.  These  specific  strategies, 
however,  are  listed  as  nonexclusive 
examples.  Because  arbitrage  strategies 
are  fisted  as  an  example.  Rule  452  does 
not  purport  to  define  these  strategies  nor 
list  all  other  strategies  covered  by  this 
exemption.  The  Exchange  anticipates 
that  other  strategies  will  fall  under  this 
exemption.  The  Exchange  believes  that 
it  is  inefficient  and  ineffective  to  list 
every  possible  type  of  trading  strategy 
that  could  be  exempt,  because  trading 
strategies  are  constantly  evolving  in 
response  to  market  conditions, 
constantly  honed  to  specific  economic 
circumstances.  Because  the  premise 
behind  exempting  any  such  strategy  that 
may  evolve  is  that  customer  consent  to 
trade  with  the  customer  is  given,  the 
Exchange  believes  that  its  third 
exemption  is  appropriate  and  would 
facilitate  other  shared  trading 
arrangements  that  customers  may 
require  in  the  future. 

The  strategies  proposed  to  be 
exempted  involve  the  allocation  of  risk 
between  firms  and  their  customers. 
Because  of  the  shared  risk  and  the 
informed  consent  involved,  these  types 
of  transactions  have  historically  been 
viewed  as  integrally  related  to  the 
customers'  ovvm  trading  objectives, 
which  need  not  be  disclosed  generally 
to  the  market.  Nevertheless,  in  relying 
upon  the  exemptive  provisions  of  Rule 
452,  members  and  member 
organizations  must  be  mindful  of 


potential  front-running  situations;  if 
they  take  advantage  of  their  knowledge 
of  customer  trading  objectives  outside  of 
efforts  to  facilitate  customer  trading 
objectives  outside  of  efforts  to  facilitate 
customer  trades,  such  member  or 
member  organization  trading  may 
violate  Fhlx  Rule  707,  Just  and 
Equitable  Principles  of  Trade.  Of  course, 
in  crafting  the  proposed  exemptions  to 
Rule  452,  the  &cchange  does  not 
endeavor  to  exempt  certain  activity  from 
existing  front-running  proscriptions. 

The  Exchange  also  proposes  to 
exempt  two  types  of  market  making 
activity:  specialists  and  market  makers 
on  a  national  securities  exchange  as 
well  as  upstairs  market  makers  acting  as 
such  pursuant  to  SEC  Rule  19c-3.  These 
maricet  makers  are  proposed  to  be 
exempted  because  they  foster  depth  and 
liquidity  in  the  marketplace,  and,  at 
least  with  respect  to  specialists  and 
market  makers  on  a  national  seciu-ities 
exchange,  are  extensively  monitored 
and  subject  to  affirmative  and  negative 
obfigations  imposed  by  the  various 
exchanges.  Thus,  such  market  makers 
are  integral  to  the  auction  market. 

The  burden  of  proof  to  demonstrate 
that  customer  consent  was  obtained  and 
the  conditions  of  each  exemption  were 
met  falls  upon  the  member  or  member 
organization  relying  on  the  respective 
exemptive  provision.  The  Exchange 
expects  that  internal  procedures  be 
adopted  to  assure  compUance  with  the 
exemptive  provisions. 

With  respect  to  the  prohibitions  of 
Rule  452,  the  Exchange  proposes  to 
extend  such  to  member  organizations  in 
order  to  capture  trading  within  a  Phlx 
member  organization,  without 
limitation  to  the  floor  members 
involved.'"  Thus,  whenever  a  member 
organization  is  representing  an  agency 
order,  its  own  proprietary  trading  could 
be  restricted.  In  this  regard,  new 
Supplementary  Material  .01 
acknowledges  that  the  agency  order 
could  be  held  in  a  different 
organizational  component  than  the 
proprietary  order  such  that  a  reasonable 
system  of  internal  policies  and 
procedures  to  prevent  the  misuse  of 
customer  information  operates  to  dispel 
the  presumption  of  knowledge  by  all 
employees  of  the  member  organization. 
Where  such  a  system  is  in  place,  if  an 
employee  did  not  in  fact  know  of  the 
customer's  order,  then  no  violation 
occurred.  The  Exchange  notes  that  a 
member  organization  would  iinplement 


<°The  Exchange  notes  that  adding  "member 
organization"  to  Rule  452  does  not  suggest  that 
other  Phlx  rules  do  not  apply  to  Phlx  member 
organizations,  but  that  the  Exchange  is  intending  to 
parallel  the  language  of  NYSE  Rule  92  to  prevent 
confusion. 
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information  barriers  appropriate  to  its 
business  activity  in  accordance  with 
this  provision,  taking  into  account  that 
organization's  supervisory/staffing 
structure  and  business  operations,  as 
well  as  the  scope  and  nature  of  its 
business.  The  Exchange  also  notes  that 
the  prohibitions  of  Rule  452  apply  once 
customer  "orders"  exist,  such  that 
proprietary  trading  is  not  impacted  until 
customer  interest  takes  the  form  of  an 
order. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6  of  the  Act  in 
general,  and  in  particular,  with  Section 
6(b)(5),  in  that  it  is  designed  to  promote 
just  and  equitable  principles  of  trade, 
remove  impediments  to  and  perfiBct  the 
mechanism  of  a  firee  and  open  market 
and  a  national  market  system,  as  well  as 
to  protect  investors  and  the  public 
interest  by  preserving  the  customei 
protection  principle  that  members  and 
member  organizations  should  place  a 
customer's  interests  ahead  of  the  firm's, 
yet  facilitating  consensual  arrangements 
with  customers  demanded  by  the 
evolving  marketplace.  Permitting  certain 
proprietary  trading  coincident  with 
customer  trading,  with  a  customer's 
consent,  should  contribute  to  the  depth 
and  liquidity  of  the  marketplace,  which 
should  also  be  fostered  by  exempting 
specialist  and  market  making  activity. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 


IV.  Solicitadon  of  Commentt 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-Phlx-96-37 
and  should  be  submitted  by  September 
30, 1996. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 
Depu  ty  Secretary. 
[FR  Doc.  96-22936  Filed  9-6-96;  8:45  am) 
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SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  Loan  Area  #2893] 

New  York;  Declaration  of  Disaster 
Loan  Area 

Queens  County  and  the  contiguous 
counties  of  Bronx,  Kings,  Nassau,  and 
New  York  in  the  State  of  New  York 
constitute  a  disaster  area  as  a  result  of 
damages  caused  by  flooding  which 
occurred  on  July  31,  1996.  Applications 
for  loans  for  physical  damages  may  be 
filed  until  the  close  of  business  on 
October  28, 1996  and  for  economic 
injury  until  the  close  of  business  on 
May  29, 1997  at  the  address  listed 
below:  U.S.  Small  Business 
Administration,  Disaster  Area  1  Office, 
360  Rainbow  Boulevard  South,  3rd 
Floor,  Niagara  Falls,  New  York  14303, 
or  other  locally  announced  locations. 

The  interest  rates  are: 


reroeni 

Homeowners  wrttKxit  credrt  avai- 

at)le  elsewhere  

4.000 

Businesses  with  credit  available 

elsewtiere  

8.000 

Businesses  and  non-profit  orga- 

nizations wittvjut  credit  avaM- 

atjle  elsewhere  

4.000 

Others  (VKluding  norvprofit  orga- 

nizations) with  credit  available 

elsewhere  

7.125 

For  economic  injury: 

Businesses  and  small  agricultural 

cooperatives     without     awSl 

available  elsewhere 

4.000 

The  number  assigned  to  this  disaster 
for  physical  damage  is  289306  and  for 
economic  injury  the  number  is  917000. 

(Catalog  of  Federal  Domestic  Assistance 
I>rogram  Nos.  59002  and  59008) 

Date:  August  29, 1996. 
John  T.  Spodla, 
Acting  Administrator. 
[FR  Doc.  96-22898  Filed  9-6-96;  8:45  am] 

BiUMQ  COOE  802fr-ei-P 


[Declaration  of  Disaster  Loan  Area  «2891] 

Tennessee;  (and  Contiguous  Counties 
in  Georgia);  Declaration  of  Disaster 
Loan  Area 

Hamilton  County  and  the  contiguous 
counties  of  Bledsoe,  Bradley,  Marion, 
Rhea,  and  Sequatchie  in  the  State  of 
Tennessee,  and  Catoosa,  Dade,  Walker, 
and  Whitfield  Counties  in  the  State  of 
Georgia  constitute  a  disaster  area  as  a 
result  of  damages  caused  by  severe 
storms  and  flooding  which  occurred  on 
August  11, 1996.  Applications  for  loans 
for  physical  damage  as  a  result  of  this 
disaster  may  be  filed  until  the  close  of 
business  on  October  28. 1996  and  for 
economic  injury  until  the  close  of 
business  on  May  29, 1997  at  the  address 
listed  below:  U.S.  Small  Business 
Administration,  Disaster  Area  2  Office, 
One  Baltimore  Place,  Suite  300,  Atlanta, 
GA  30308,  or  other  locally  announced 
locations. 

The  interest  rates  are: 


For  physical  damage: 
Homeowners   with 
able  elsewhere  .. 


credit   avail- 


Percent 


8.000 


« 

Percent 

For  physical  damage: 
Homeowners   with   credit   avail- 
able elsewhere     

8.000 

Homeowners  wfthout  credit  avail- 
able elsewhere  

4.000 

Businesses  with  aedit  available 
elsewhere  

Businesses  and  non-profit  orga- 
nizations without  credit  avail- 
able elsewhere             

8.000 
4.000 

Others  (including  non-profit  orga- 
nizations) with  credit  availatrfe 
elsewhere  „ 

7.125 

47342 
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For  economic  injury: 
Businesses  and  smail  aghcuttural 
cooperatives     without     aedit 
avaiiable  eisewhere 


Percent 


4.000 


The  numbers  assigned  to  this  disaster 
for  physical  damage  are  289106  for 
Tennessee  and  289206  for  Georgia. 

For  economic  injury  the  numbers  are 
916800  for  Tennessee  and  916900  for 
Georgia. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  $9002  and  S9008) 

Date:  August  2^  1996. 
John  T.  SpodK 
Acting  Adwimstrator. 
IFR  Doc  96-22897  Filed  9-6-96;  8:45  am) 
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SOCIAL  8ECUMTY  ADMINISTRATION 


sh  PiMi  For  ttw  D«v«l0|NfMnt  of 
a  nedoalgntd  KMhod  of  Evaluating 
DiaabHity  In  Social  Sacuilty  Ctaima 

AQBICY:  Social  Security  Administration 

(SSA). 

ACTION:  Notice  and  solicitation  of 

comments. 

SUMMARY:  SSA  has  formulated  a 
researcb  plan  kv  developing  a  new 
method  of  determining  whether  an 
individual  i$  "disabled,"  as  defined  in 
the'Social  S^urity  Act  (the  Act),  for 
purposes  of  entitlement  or  eligibility  to 
disabiUty  benefits  under  titles  U  and 
XVI  of  the  Act.  The  goal  of  this  research 
will  be  to  devise  a  more  efficient  and 
more  accurate  method  for  making  timely 
determinations  of  disability  for  Social 
Security  claibiants.  This  notice 
describes  SSA's  research  plan  for 
developing  the  new  methodology. 
DATES:  To  b4  considered,  all  comments 
must  be  received  in  writing  on  or  before 
October  24. 1996. 

ADDRESSES:  Please  submit  comments  on 
the  research  plan  in  one  of  the  following 
manners:      i 

•  By  E-mail,  to  David.Bames@ssa.gov 

•  By  telefax,  to  410-966-0148 

•  By  mail  to  Disability  Process 
Redesign  Sti  ff.  Office  of  Disability, 
Social  Secuiiity  Administration,  6401 
Security  Boulevard.  Room  560 
Altmeyer.  B^himore  MD  21235. 
FOR  FURTHER  INFORMATION,  CONTACT: 
David  Barnes,  410-965-9121. 

SUPPLEMENTARY  INFORMATION: 

Baclcgrounfll 

In  late  19<  3,  the  Social  Security 
Administrat  on  (SSA)  began  an 
initiative  to  mprove  its  disability 


process  through  business  reengineering, 
which  involves  redesigning  the  business 
process  to  improve  efficiency  and 
service  to  the  customers.  In  September 
1994,  the  Commissioner  of  Social 
Security  issued  a  report  on  SSA's 
disability  process  redesign  entitled  Plan 
for  a  New  Disability  Claim  Process.  That 
report  discussed  the  need  for  a 
structured  approach  to  disability 
decisionmaking  that  takes  into 
consideration  the  large  number  of 
claims  (2.7  million  initial  disability 
decisions  in  fiscal  year  1994)  and  still 
provides  a  basis  for  consistent,  equitable 
decisionmaking  by  adjudicators  at  each 
level  of  review. 

The  Commissioner  described  a 
proposal  for  a  new  method  for 
determining  whether  individuals  are 
"disabled"  under  the  Social  Security 
Act  (the  Act)  with  a  goal  of  focusing 
decisionmaking  on  the  fonctional 
consequences  of  an  individual's 
medically  determined  impairments. 
However,  she  also  acknowledged  that 
certain  aspects  of  the  proposed  new 
disability  methodology  would  require 
much  study  and  deliberation.       > 

A  November  1994  follow-up  report. 
Disability  Process  Redesign:  Next  Steps 
in  Implementation,  discussed 
effectuation  of  the  new  disability  claim 
process.  The  report  noted  that  long-term 
research,  consultation,  devei^ment, 
and  refinement  will  be  needed  in  order 
to  decide  on  and  implement  a  new 
disability  decision  methodology. 

Integration  of  Disability  Evaluation 
Study  and  Disability  Redesign  Research 

In  response  to  concerns  about  growth 
in  the  disability  rolls,  SSA  began 
research  in  early  1993  to  identify  factors 
contributing  to  this  growth.  One  major 
research  question  remains  unanswered: 

How  many  adults  in  the  U.S.  are 
"disabled,"  based  on  SSA  criteria?  (Existing 
estimates  of  the  number  of  disabled  vary 
widely  because  they  are  based  on  small  sub- 
groups within  the  population,  varying 
definitions  of  "disability,"  and  less  reliable 
self-reports.) 

To  provide  reliable  estimates  of  the 
nimober  of  disabled  adults,  SSA  has 
developed  plans  for  a  national  survey, 
the  Disability  Evaluation  Study  (DES), 
which  would  include  not  only  survey 
questions,  but  also  physical  and/or 
mental  examination(s)  and  current 
medical  records. 

The  DES  will  be  in  the  field  as  SSA 
develops  a  new  disability  decision 
methodology.  By  integrating  the  DES 
with  these  plans  to  develop  a  new 
disability  decision  methodology,  SSA 
will  be  able  to  use  DES  data  to  estimate 
the  number  of  adults  with  disabilities  in 
the  United  States,  and  also  to  collect  the 


data  needed  to  test  the  new  proposed 
disability  decision  methodology. 

More  comprehensively,  the  DES  will 
attempt  to  answer  four  fundamental 
questions: 

(1)  Would  the  types  of  people  found 
disabled  be  affected  by  any  change  in 
disability  decision  methodology? 

(2)  Why  can  some  persons  with 
disabling  impairments  work,  while 
others  cannot? 

(3)  How  many  adults  who  meet  SSA's 
definition  of  disability  (irrespective  of 
work  status)  are  in  the  population? 

(4)  How  can  SSA  cost-effectively 
monitor,  for  program  planning 
purposes,  future  changes  in  the  U.S. 
population  of  people  who  meet  SSA's 
definition  of  disability? 

The  DES  will  attempt  to  answer  these 
questions  by  screening  a  nationally 
representative  sample  of  adults  aged  18 
to  69  in  order  to  identify  those  with 
either  self-identified  diagnoses  or  other 
positive  indicators  of  physical  or  mental 
impairment(s).  For  those  screened  in, 
the  DES  will  collect  sufficient  data  for 
accurate  predictions  of  whether  they 
would  be  found  disabled  under  both 
current  SSA  criteria  and  the  proposed 
new  disability  decision  methodology. 

The  disability  methodology  research 
and  DES  will  feed  into  each  other  in  a 
variety  of  ways.  In  general  terms,  the 
ESS  diasign  will  reflect  input  firom  the 
disability  methodology  research  and,  to 
the  extent  that  it  can  he  specified,  the 
new  disability  methodology  itself. 
During  a  planned  Stage  1,  the  DES  will 
gather  a  wide  range  of  information  on 
functioning  of  individuals  with  physical 
and  mental  impaimoeiits  and  will 
include  functional  assessment  measures 
that  appear  to  have  potential  for 
eventual  use  in  a  functionally-based 
decision  process.  In  Stage  2,  the  DES 
can  field-test  proposed  functional 
assessment  measures  and  decision 
processes  on  a  nationally  representative 
sample,  perhaps  concurrently  with 
planned  methodology  laboratory  testing. 

In  effect,  the  results  and  findings  from 
DES  Stage  1  and  several  other  research 
projects  will  assist  in  the  development 
of  a  proposed  decision  methodology 
that  can  be  tested  in  Stage  2  of  the  DES. 
Further,  the  initial  work  to  develop  and 
implement  Stage  1,  conducted  by  SSA 
in  conjunction  with  the  expert  staff  of 
the  eventual  DES  contractor,  will 
provide  additional  relevant  information 
to  complement  the  output  of  the 
methodology  research.  It  is  also  likely 
that,  even  before  the  full  DES  sample 
has  been  evaluated,  certain  findings  that 
emerge  from  the  field  work  will  provide 
useful  input  for  decisions  on  the  new 
methodology. 
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Critical  elements  of  the  integrated 
research  process  will  be: 

•  The  combined  product  of  two 
research  projects  on  (1)  functional 
assessment  tools  and  (2)  occupational 
classification  systems.  This  will  provide 
a  comprehensive  review  and  analysis  of 
existing  tools  and  systems,  and  also 
provide  a  basis  for  further  research, 
which  will  allow  SSA  to  make  informed 
judgments  about  an  appropriate  way(s) 
of  assessing  functional  capacity  and 
how  an  individual's  functional 
capacities  relate  to  capacity  for  work. 

•  Two  additional  comprehensive 
research  programs  addressing  disability 
methodology  issues  other  than 
functional  capacity  measurement. 
Information  derived  from  these 
programs  will  be  used  to  develop  the 
new  proposed  disability  decision 
methodology.  These  programs  are: 

1.  A  survey  of  existing  systems  and 
methods  of  identifying  disabled 
individuals  (such  as  foreign  and  other 
domestic  disabiUty  programs  using 
functionally  based  methodologies, 
existing  methods  of  screening  in  or 
screening  out  clear-cut  cases, 
comparable  to  the  proposed  steps  for 
use  in  the  SSA  disability 
determinations).  The  siuvey  will 
provide  an  overview  of  how  other 
disabihty  programs  address  similar 
methodology  problems;  and 

2.  An  analysis  of  the  relationship 
between  vocational  factors  (age, 
education,  and  work  experience)  and  an 
individual's  ability  to  work,  which  will 
be  considered  in  making  policy 
decisions  on  how  to  incorporate  the 
statutorily-required  consideration  of 
such  vocatioiial  factors  into  the  new 
methodology. 

•  A  project  management  approach 
(see  Oiganization,  below]  that  provides 
senior  executive  oversight,  multi-level 
involvement  of  outside  consultants,  and 
both  internal  and  external  stakeholder 
consultation. 

•  Methodology  laboratories,  which 
will  allow  testing,  in  a  controlled 
setting,  of  proposed  components  of  a 
new  methodology  (e.g.,  specific 
functional  assessment  tools,  proposed 
screening  mechanisms).  The  laboratory 
setting  and  testing  procedures  will  vary 
depending  on  the  issue  imder 
investigation.  Data  from  this  testing  will 
help  to  narrow  choices  among  possible 
policy  options  by  developing  empirical 
data  on  which  to  base  policy  decisions. 

•  DES  Stage  1  and  Stage  2  data, 
which  can  provide  a  focused  atialysis  of 
a  new  disability  methodology  in  a 
nationally  representative  sample. 


(^guuzatioB 

The  organizational  structure 
supporting  the  disabiUty  decision 
methodology  research  will  have  seven 
components: 

A.  Steering  Committee 

A  three-person  Steering  Committee 
consisting  of  executives  from  SSA's 
Office  of  DisabiUty  (OD),  Office  of 
Research,  Evaluation  and  Statistics  ~ 
(ORES),  and  DisabiUty  Process  Redesign 
Team  (DPRT)  will  be  charged  with 
overall  supervision  of  the  project  The 
Steering  Committee  wiU  be  advised  by 
an  Expert  Panel  and  will  delegate  day- 
to-day  management  and  operation  of  the  , 
project  to  a  Research  Workgroup. 

B.  Independent  Review  and  Oversight 

SSA  intends  to  enter  a  contractiial 
relationship  with  the  National  Academy 
of  Sciences  (NAS).  NAS  wiU  review  the 
overaU  research  design,  as  weU  as 
specific  research  plans  and  products, 
and  wiU  advise  the  Steering  Committee 
on  all  aspects  of  the  project 

C.  Research  Workgroup 

The  Research  Workgroup  will  be 
composed  of  OD,  ORES,  and  DPRT  staff, 
possibly  supplemented  by  one  or  more 
consultants  from  outside  SSA  (see 
section  D  below).  The  Workgroup  wiU 
direct  day-to-day  operation  of  aU 
aspects  of  the  project.  Subject  to 
Steering  Committee  oversight  and 
direction,  the  Research  Workgroup  will 
review  research  products,  develop 
laboratory  testing  scenarios,  oversee 
laboratory  testing,  review  test  results, 
and  identify  and  address  poUcy  options. 

The  Research  Workgroup  will  rely  on 
four  sources  for  advice  and  comment: 
Consultants,  Internal  Stakeholders, 
Extenud  Stakeholders,  and  the  General 
PubUc.  Any  recommendations  of  the 
Research  Workgroup  are  subject  to 
review  and  approval  of  the  Steering 
Committee. 

D.  Consultants 

We  wiU  contract  with  experts  in 
relevant  fields  including  medicine, 
disabiUty.  rehabiUtation,  health 
research,  and  research  methodology,  to 
review  and  evaluate  research  plans  and 
products,  recommend  additional 
research  activities,  consult  on  the  design 
of  testing  laboratories,  etc.  They  wiU  be 
selected  for  their  expertise  in  one  of  the 
preceding  subject  areas,  and  they  wiU 
provide  advice  to  the  research 
workgroup  on  an  individual  basis. 

E.  Internal  Stakeholders 

Internal  Stakeholders  wiU  be 
individual  representatives  from  other 
interested  or  affected  SSA  components 


(e.g..  State  DisabiUty  Determination 
Services,  Field  Offices,  Office  of 
Program  and  Integrity  Reviews,  Office  of 
Systems,  Office  of  Hearings  and 
Appeals).  Tbey  wiU  review  an(f 
conunent  on  specific  aspects  of  the 
project.  Internal  Stakeholders  will  be 
identified  by  their  respective 
components. 

F.  External  Stakeholders 

External  Stakeholders  wiU  be 
individuals  and  organizations,  many  of 
whom  already  interact  with  SSA,  with  ' 
a  special  interest  in  SSA  disabiUty 
programs.  They  wiU  not  meet  or  operate 
as  a  single  entity,  but  will  individuaUy 
review  and  comment  on  major  activities 
and  products  mailed  to  them. 
Individuals  or  organizations  interested 
in  being  considered  External 
Stakeholders  should  submit  their 
request  to  the  contact  point  listed  above. 

G.  General  Public 

The  Research  Workgroup  wiU  seek, 
receive,  and  consider  comments  from 
the  general  pubUc  through  a  series  of 
notices  published  in  the  Federal 
Register.  The  notices  wiU  describe  the 
Agency's  research  goals  and  plans, 
discuss  major  developments  in  the 
research  process  (e.g.,  results  of  research 
activities.  Research  Workgroup  and 
Steering  Committee  decisions, 
laboratory  test  procedures  and  resiilts), 
and  invite  pubUc  comment.  If  necessary, 
the  Research  Workgroup  wiU  consider 
organizing  pubUc  hearings  or  asking 
contractors  to  convene  groups  or  to  hold 
pubUc  forums. 

ProceM 

SSA  is  committed  to  conducting  this 
research  in  an  inclusive  environment 
To  that  end,  SSA  is  sixnultaneously 
pubUshing  this  notice  in  the  Federal 
Register  and  sending  the  same  notice  to 
a  comprehensive  Ust  of  Internal  and 
External  Stakeholders. 

At  major  milestones  in  the  research 
and  development  process  when 
consultant  and/or  stakeholder  input  is 
appropriate  (e.g.,  receipt  of  a  research 
product  or  laboratory  test  result,  change 
in  research  plans,  preliminary  poUcy 
decision),  SSA  will  pubUsh  a  Federal 
Register  notice,  including  a  request  for 
comments,  and  transmit  the  same  notice 
to  External  Stakeholders. 

SSA  also  wiU  present  the  same 
issue(s)  to  the  Consultants  for  advice 
and,  as  needed,  to  some  or  all  of  the 
Internal  Stakeholders  for  comment 

Upon  completion  of  aU  research 
actions,  a  report  will  be  made  to  the 
Commissioner  making  final 
recommendations  for  the  new  disabiUty 
methodology. 


47544 


Fedwal  Register  /  Vol.  61,  No.  175  /  Monday,  September  9,  1996  /  Notices 


Time  Lin* 


Action 


Date 


Dev«topmenl  of  Research  Plan . . .„._^ 

PuWication  of  Research  Plan  in  FMaral  Ragistar;  Request  lor  Iritemal  and  External  Stakeholder  Commerris  

Cofnptetion  o<  InitiaJ  Research  on  Functional  Assessment  Instruments  _ 

Fadarai  najiatef  Notice  Oescrt)ing  Initial  Research  Products;  Request  for  Internal  and  External  Stakeholder  Comments 

Award  of  DEB  Contract „ 

Further  Research  (Other  Disability  Programs,  Vocational  Factors);  Laboratory  Testing;  DES  Stage  1  FieW  Work  Begins 

Fadarai  Raf^atar  Notice  OeschtMng  Further  Research  and  Testing;  Request  for  Internal  and  External  Stakehokler  Comments  

Supplemental  Research  (as  needed)  and  Testing;  DES  Stage  1  FieW  Work ., 

Fadarai  Raf^ar  NotKe  Descrit)ing  Supplemental  Research  and  Testing  Based  on  Results  to  Date;  Request  tor  Internal  and  Ex- 
ternal StatehoWer  Comments. 

Review  of  All  Research,  Comments,  and  Testing  in  Confunction  with  DES  Stage  1  Data;  DES  Stage  2  FieU  Work 

Federal  Register  Notice  Describing  DES  Research  Inckjding  Intenm  Results;  Request  tor  Internal  and  External  Stakeholder 
Comments^ 

FiruU  Review  of  AH  Research,  Testing,  Comments,  and  DES  Data;  Recommendatkxi  of  Final  Disability  Decision  MeltKxMogy 


Completed. 

8/96. 

11/96. 

1/97. 

7/97. 

7/97-9«7. 

9«7. 

1/98-9/98. 

9/98. 

10/98-10/99 
11/99 

11/99-12/99 


Dated:  Auaust  30. 1996. 
johnDjrer, 

Acting,  Principal  Deputy  Commissioner  of 

Social  Security. 

(FR  Doc  96-^2925  Piled  9-6-96;  8:45  am) 

■LLMQCOOCII* 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Quafd 

[CQO08-06-040] 

Houston/Galveston  Navigation  Safety 
Advisory  Committae  Kleeting 

agency:  Coast  Guard,  DOT. 
ACTION:  Notice  of  fiill  committee 
meeting. 

summary:  lie  Houston/Galveston 
Navigation  Safety  Advisory  Committee 
(HOGANSAC)  will  meet  to  discuss 
waterway  iihprovements,  aids  to 
navigation,  current  meters,  and  various 
other  navigation  safety  matters  affecting 
the  Houston/Galveston  area.  All 
meetings  w^ll  be  open  to  the  public. 
DATES:  The  ineeting  of  HOGANSAC  will 
be  held  on  Thursday,  October  3, 1996 
from  9:30  ajn.  to  approximately  1  p.m. 
Members  oil  the  public  may  present 
written  or  oNl  statements  at  the 
meetings. 

ADOAESSES:  The  HOGANSAC  meeting 
will  be  held  in  the  conference  room  of 
the  Houston  Pilots  Office,  8150  South 
Loop  East,  Houston,  Texas. 
FOP  FURTHER  INFORMATION  CONTACT: 
Captain  K.  Eldridge,  Executive  Director 
of  HOGANSAC,  telephone  (713)  671- 
5101,  or  Commander  P.  Carroll, 
Executive  Secretary  of  HOGANSAC, 
telephone  (713)  671-5164. 
SUPPLEMQimRY  INFORMATION:  Notice  of 
this  meeting  is  given  pursuant  to  the 
Federal  Adijisory  Committee  Act,  5 
U.S.C.AppJ2.- 


Agenda  of  the  Meeting 

Houston/Galveston  Navigation  Safety 
Advisory  Committee  (HOGANSAC).  The 
tentative  agenda  includes  the  following: 

(1)  Introductory  remarks  by  the  new 
sponsor  (Rear  Admiral  T.  W.  Josiah)  and 
Ebcecutive  Director  (Captain  K. 
Eldridge). 

(2)  Approval  of  the  May  23, 1996 
minutes. 

(3)  Report  from  the  Navigation 
Subcommittee. 

(4)  Report  from  the  Waterways 
Subcommittee. 

Procednral 

All  meetings  are  open  to  the  public. 
Members  of  the  public  may  make  oral 
presentations  diuing  the  meetings. 

Information  on  Services  for  the 
Handicapped 

For  information  on  facilities  or 
services  for  the  handicapped  or  to 
request  special  assistance  at  the 
meetings,  contact  the  Executive  Director 
as  soon  as  possible. 

Dated:  August  23, 1996. 
T.W.  Jodah, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Eighth  Coast  Guard  District. 
IFR  Doc.  96-22948  Filed  9-6-96;  8:45  am] 

8IUJNQ  COCE  4»1«-14-M 


National  Highway  Traffic  Safety 
Administration 

Research  and  Development  Programs 
Meeting  Agenda 

agency:  National  Highway  Traffic 
Safety  Administration,  DOT. 

ACTION:  Notice. 

S4JMMARY:  This  notice  provides  the 
agenda  for  a  public  meeting  at  which 
the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  will  describe 


and  discuss  specific  research  and 
development  projects. 

DATES  AND  TIMES:  As  previously 
announced,  NHTSA  will  hold  a  public 
meeting  devoted  primarily  to 
presentations  of  specific  research  and 
development  projects  on  September  11, 
1996,  beginning  at  1:30  p.m.  and  ending 
at  approximately  5:00  p.m. 
ADDRESS:  The  meeting  will  be  held  at 
the  Tysons  Westpark  Hotel,  8401 
Westpark  Drive,  McLean,  Virginia 
22102. 

SUPPI.EMENTARY  INFORMATION:  This 
notice  provides  the  agenda  for  the 
fourteenth  in  a  series  of  public  meetings 
to  provide  detailed  information  about 
NHTSA 's  research  and  development 
programs.  This  meeting  will  be  held  on 
September  11, 1996.  The  meeting  was 
announced  on  August  13, 1996  (61  FR 
42083).  For  additional  information 
about  the  meeting  consult  that 
announcement. 

Starting  at  1:30  p.m.  and  concluding 
by  5:00  p.m.,  NHTSA 's  Office  of 
Riesearch  and  [Development  will  discuss 
the  following  topics: 

Air  bag  assessment  research. 

Status  of  ejection  mitigation  research. 

Improved  frontal  crash  protection — 

update  on  oblique  moving  barrier 

testing. 
Preliminary  estimates  of  safety  benefits 

for  ITS  collision  avoidance  systems. 
National  Center  for  Statistics  and 

Analysis  information  services, 
National  Accident  Sampling  System 

(NASS)  status  report. 
Pedestrian  special  NASS  study. 
On-line  tracking  system  for  NHTSA's 

research  projects. 

NHTSA  has  based  its  decisions  about 
the  agenda,  in  part,  on  the  suggestions 
it  received  by  August  22, 1996,  in 
response  to  the  announcement 
published  August  13, 1996. 

As  announced  on* August  13, 1996,  in 
the  time  remaining  at  the  conclusion  of 
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the  presentations,  NHTSA  will  provide 
answers  to  questions  on  its  research  and 
development  programs,  where  those 
questions  have  been  submitted  in 
writing  by  4:15  p.m.  on  August  29, 
1996,  to  William  A.  Boehly,  Associate 
Administrator  for  Research  and 
Development.  NRD-01.  National 
Highway  Traffic  Safety  Administration, 
Washington,  DC  20590.  Fax  number: 
202-366-5930. 

FOR  FURTHER  INFORMATION  CONTACT:  Rita 
I.  Gibbons,  Staff  Assistant,  Office  of 
Research  and  Development,  400 
Seventh  Street.  SW,  Washington,  DC 
20590.  Telephone:  202-366-4862.  Fax 
number:  202-366-5930. 

Issued:  September  4, 1996. 
William  A.  Boehly, 

Associate  Administrator  for  Research  and 
Development. 
[FR  Doc.  9fr-22943  Filed  9-6-96;  8:45  am] 

BIUMQ  CODE  4*10-a»-P 

[Docket  Nos.  96-046;  Notice  2, 96-4)68; 
Notice  2, 96-099;  Notice  2, 96-060;  Notice 
2, 96-061;  Notice  2. 96-062;  Notice  2. 9»- 
063;  Notice  2. 96-064;  Notice  2] 

Decision  That  Nonconforming  1092 
Jeep  Cherokee  Multi-Purpose 
Passenger  Vehicles  Manufactured  for 
ttie  Venezuelan  Market,  et  al.,  are 
Eligible  for  Importation 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
action:  Notice  of  decision  by  NHTSA 
that  nonconforming  1992  Jeep  Cherokee 
multi-purpose  passenger  vehicles 
manufactured  for  the  Venezuelan 
market,  1983  Yamaha  RD  350 
motorcycles,  1993  Mercedes-Benz  420E 
passenger  cars,  1994-1996  Mercedes- 
Benz  E420  passenger  cars,  1993 
Mercedes-Benz  280E  passenger  cars, 
1994-1996  Mercedes-Benz  E280 
passenger  cars,  1992  Mercedes-Benz 
250D  passenger  cars,  1993-1996 
MerceKies-Benz  220TE  station  wagons, 
1993  Mercedes-Benz  220E  passenger 
cars,  1994-1996  Mercedes-Benz  E220 
passenger  cars,  and  1993,  1995,  and 
1996  Porsche  Carrera  2-door  passenger 
cars  are  eUgible  for  importation. 

SUMMARY:  This  notice  announces  the 
decision  by  NHTSA  that  1992  Jeep 
Cherokee  multi-purpose  passenger 
vehicles  manufactured  for  the 
Venezuelan  market,  1983  Yamaha  RD 
350  motorcycles,  1993  Mercedes-Benz 
420E  passenger  cars.  1994-1996 
Mercedes-Benz  E420  passenger  cars, 
1993  Mercedes-Benz  280E  passenger 
cars,  1994-1996  Mercedes-Benz  E280 
passenger  cars,  1992  Mercedes-Benz 
250D  passenger  cars,  1993-1996 


Mercedes-Benz  220TE  station  wagons, 
1993  Mercedes-Benz  220E  passenger 
cars,  1994-1996  Mercedes-Benz  E220 
passenger  cars,  and  1993, 1995,  and 
1996  Porsche  Carrera  2-door  passenger 
cars  not  originally  manufactured  to 
comply  with  all  applicable  Federal 
motor  vehicle  safety  standards  are 
eUgible  for  importation  into  the  United 
States  because  they  are  substantially 
similar  to  vehicles  originally 
manufactiued  for  importation  into  and 
sale  in  the  United  States  and  certified  by 
their  manufacturers  as  complying  with 
the  safety  standards,  and  they  are 
capable  of  being  readily  altered  to 
conform  to  the  standards. 
DATE:  This  decision  is  effective  as  of 
September  9, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Entwistle,  Office  of  Vehicle 
Safety  Compliance,  NHTSA  (202-366- 
5306). 

SUPPI.BMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  §  30141(a)(1)(A) 
(formerly  section  108(c)(3)(A)(i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 
§  30115  (formerly  section  114  of  the 
Act),  and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufactiuers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Fart  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  die  Federal 
Register. 

NHTSA  received  petitions  fitjm 
registered  importers  to  decide  whether 
1992  Jeep  Cherokee  multi-purpose 
passenger  vehicles  manufactured  for  the 
Venezuelan  market.  1983  Yamaha  RD 
350  motorcycles,  1993  Mercedes-Benz 


420E  passenger  cars.  1994-1996 
Mercedes-Benz  E420  passenger  cars, 
1993  Mercedes-Benz  280E  passenger 
cars,  1994-1996  Mercedes-Benz  E280 
passenger  cars,  1992  Mercedes-Benz 
250D  passenger  cars,  1993-1996 
Mercedes-Benz  220TE  station  wagons, 
1993  Mercedes-Benz  220E  passenger 
cars,  1994-1996  Mercedes-Benz  E220 
passenger  cars,  and  1993,  1995,  and 
1996  Porsche  Carrera  2-Door  passenger 
cars  are  eUgible  for  importation  into  the 
United  States.  To  afford  an  opportunity 
for  public  comment.  NHTSA  published 
notice  of  these  petitions  as  follows: 


Vehide 

Nolk:e  date  and  cite 

1992  Jeep  Ctierokee 

May  10,  1996  (61  FR 

21530). 

1983  Yamaha  RD 

June  25.  1996  (61  FR 

350. 

32891). 

1993  Mercedes-Benz 

June  19.  1996  (61  FR 

420E. 

31220). 

1994-1996  Mer- 

June 19.  1996  (61  FR 

cedes-Benz  E420. 

31220). 

1993  Mercedes-Benz 

June  12.  1996  (61  FR 

280E. 

29788). 

1994-1996  Mer- 

June 12.  1996  (61  FR 

cedes-Benz  E280. 

29788). 

1992  Mercedes-Benz 

June  25.  1996  (61  FR 

250D. 

32892). 

1993-1996  Mer- 

June 12.  1996  (61  FR 

cedes-Benz  220TE. 

29793). 

1993  Mercedes-Benz 

June  12.  1996  (61  FR 

220E. 

29791). 

1994-1996  Mer- 

June 12.  1996  (61  FR 

cedes-Benz  E220. 

29791). 

1993,  1995  and  1996 

June  19.  1996  (61  FR 

Porsche  Carrera  2- 

31216). 

door. 

The  reader  is  referred  to  those  notices 
for  a  thorough  description  of  the 
petitions.  No  comments  were  received 
in  response  to  these  notices.  Based  on 
its  review  of  the  information  submitted 
by  the  petitioners,  NHTSA  has  decided 
to  grant  the  petitions. 

Vehicle  Eligibility  Number  tor  Subject 
Vehicles 

The  importer  of  a  vehicle  admissible 
under  any  final  decision  must  indicate 
on  the  form  HS-7  accompanying  entry 
the  appropriate  vehicle  eligibility 
number  indicating  that  the  vehicle  is 
eligible  for  entry.  Vehicle  eligibility 
numbers  assigned  to  vehicles  admissible 
under  this  decision  are  as  follows: 


Vehide  eli- 

Vehide 

gibly 

rnurber 

1992  Jeep  Cherokee  (Ven- 

VSP-164. 

ezuelan). 

1983  Yamaha  RD  350 

VSP-171. 

1993  Mercedes-Benz  420E  

VSP-169. 

1994-96  Mercedes-Benz  E420 

VSP-169. 

1993  Mercedes-Benz  280E  

VSP-166. 

1994-96  Mercedes-Benz  E280 

VSP-166. 

1992  Mercedes-Benz  250D 

VSP-172. 
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V«Ncto 

Vehicle  eii- 
gWity 
number 

1993-96  Mefcedes-Benz  220TE 

1993  Mercedes-Benz  220E  „ 

1994-96  Mefcedes-Benz  E220 
1993.  1995  and  1996  Porsche 
Carrera  2-0oor. 

VSP-167. 
VSP-168. 
VSP-168. 
VSP-165. 

■| 

Final  DecMon 

Accordii^y,  on  the  basis  of  the 
foregoing,  NHTSA  hereby  decides  that: 

1.  A  1992  Jeep  Cherokee  multi- 
purpose passenger  vehicle 
manufactured  for  the  Venezuelan 
market  that  was  not  originally 
manufactured  to  comply  with  all 
apphcable  Federal  motor  vehicle  safety 
standards  is  substantially  siniilar  to  a 

1992  Jeep  C2herokee  multi-purpose 
passenger  vehicle  originally 
manufactured  for  sale  in  the  United 
States  and  certified  under  49  U.S.C. 

§  30115,  and  is  capable  of  being  readily 
altered  to  conform  to  all  applicable 
Federal  motor  vehicle  safety  standards; 

2.  A  1983  Yamaha  RD  350  motorcycle 
not  originally  manufactured  to  comply 
with  all  applicable  Federal  motor 
vehicle  safety  standards  is  substantially 
similar  to  a  1983  Yamaha  RZ  350 
motorcycle  originally  manufactiired  for 
importationi  into  and  sale  in  the  United 
States  and  certified  under  49  U.S.C. 

§  30115,  and  is  capable  of  being  readily 
edtered  to  conform  to  all  apphcable 
Federal  motor  vehicle  safety  standards; 

3.  A  1993  Mercedes-Benz  420E 
passenger  car  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  is  substantially  similar  to  a 

1993  Mercedes-Benz  400E  passenger  car 
originally  manufactvued  for  importation 
into  and  sale  in  the  United  States  and 
certified  under  49  U.S.C  S  30115,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards; 

4.  1994-1996  Mercedes-Blenz  £420 
passenger  C4rs  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  are  substantially  similar  to 
1994-1996  Mercedes-Benz  E420 
passenger  cars  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States  and  certified  under  49 
U.S.C.  §  301115,  and  are  capable  of  being 
readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards; 

5.  A  1993  Mercedes-Benz  280E 
passenger  c^  not  originally 
manufactured  to  comply  with  aU 
apphcable  Federal  motor  vehicle  safety 
standards  is  j  substantially  similar  to  a 
1993  Merce4es-Benz  300E  passenger  car 


originally  manufactured  for  importation 
into  and  sale  in  the  United  States  and 
certified  imder  49  U.S.C.  §  30115,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards; 

6. 1994-1996  Mercedes-Benz  E280 
passenger  cars  not  originally 
manufactured  to  comply  witli  all 
apphcable  Federal  motor  vehicle  safety 
standards  are  substantially  similar  to 
1994-1996  Mercedes-Benz  E320 
passenger  cars  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States  and  certified  under  49 
U.S.C.  §  30115,  and  are  capable  of  being 
readily  altered  to  conform  to  all 
apphcable  Federal  motor  vehicle  safety 
standards: 

7.  A  1992  Mercedes-Benz  250D 
passenger  car  not  originally 
manufactured  to  comply  with  all 
apphcable  Federal  motor  vehicle  safety 
standards  is  substantially  similar  to  a 

1992  Mercedes-Benz  300E  passenger  car 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States  and 
certified  under  49  U.S.C.  §  30115,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards; 

8. 1993-1996  Mercedes-Benz  220TE 
station  wagons  not  originally 
manufactiired  to  comply  with  all 
apphcable  Federal  motor  vehicle  safety 
standards  are  substantially  similar  to  the 

1993  Mercedes-Benz  300TE  and  1994- 
1996  Mercedes-Benz  E320  station 
wagons  originally  numufactiued  for 
importation  into  and  sale  in  the  United 
States  and  certified  imder  49  U.S.C 

§  30115,  and  are  capable  of  being  readily 
altered  to  conform  to  all  apphcable 
Federal  motor  vehicle  safety  standards; 

9.  A  1993  Mercedes-Benz  220E 
passenger  car  not  originally 
manufactiired  to  comply  with  all 
apphcable  Federal  motor  vehicle  safety 
standards  is  substantially  similar  to  a 
1993  Mercedes-Benz  300E  passenger  car 
originally  manufactiuwl  for  importation 
into  and  sale  in  the  United  States  and 
certified  under  49  U.S.C.  §  30115,  and  is 
capable  of  being  readily  altered  to 
conform  to  aU  apphc^le  Federal  motor 
vehicle  safety  standards; 

10.  1994-1996  Mercedes-Benz  E220 
passenger  cars  not  originally 
manufactured  to  comply  with  all 
apphcable  Federal  motor  vehicle  safety 
standards  are  substantially  similar  to 
1994-1996  Mercedes-Benz  E320 
passenger  cars  originally  manufactiired 
for  importation  into  and  sale  in  the 
United  States  and  certified  under  49 
U.S.C.  §  30115,  and  are  capable  of  being 
readily  altered  to  conform  to  all 
apphcable  Federal  motor  vehicle  safety 
standards;  and 


11. 1993, 1995,  and  1996  Porsche 
Carrera  2-Door  passenger  cars  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  are  substantially 
similar  to  1993, 1995,  and  1996  Porsche 
Carrera  2-Door  passenger  cars  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  certified 
under  49  U.S.C.  §  30115,  and  are 
capable  of  being  readily  altered  to 
conform  to  all  apphcable  Federal  motor 
vehicle  safety  standards. 

Aatfaortty:  49  U.S.C.  30141  (a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  September  3, 1996. 
Marilynne  Jacobs, 

Director,  Office  of  Vehicle  Safety  Compliance. 
(FR  Doc  96-22879  Filed  9-6-96;  8:45  am] 
MLUNQCOOE  4«10-6»-P 


Surface  Transportation  Board 
[STB  Finance  Dock«t  No.  33021] 

Atlantic  &  Wastam  Railway.  LP.— 
Acquisition  Exemption— Lines  of 
Norfoilt  Southern  Railway  Company 

Atlantic  &  Western  Railway,  L.P. 
(ATW),i  a  Class  III  rail  carrier,  has  filed 
a  notice  of  exemption  under  49  CFR 
1150.41  to  acquire  from  Norfolk 
Southern  Railway  Company 
approximately  6.4  route  miles  of  rail 
line  between  milepost  CF-123.65,  at 
Cumnock,  NC,  and  milepost  CF-130.04, 
at  Sanford,  NC.  ATW  vrill  operate  the 
property. 

Tne  exemption  was  effective  on 
August  28,  1996.  The  parties  indicate 
that  consimimation  of  the  transaction 
will  occur  approximately  90  days  after 
the  effective  date  of  the  exemption. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  imder  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  does  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33021,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Branch, 
1201  Constitution  Avenue,  NW., 
Washington,  DC  20423.  In  addition,  a 
copy  of  each  pleading  must  be  served 
on:  Donald  G.  Avery,  Esq.,  Slover  & 


'  The  ICC  Tennination  Ad  of  1995,  Pub.  L  Na 
104-88. 109  Stat.  803,  which  was  enacted  on 
December  29, 199S,  and  took  eHect  on  January  1, 
1996,  abolished  the  Interstate  Commerce 
Commission  and  tranaferred  certain  hinctions  to  the 
Sur&ce  Transportation  Board  (Board).  This  notice 
relate*  to  functions,  that  are  subject  to  Board 
juriadiction  pursuant  to  49  U.S.C  10902. 
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Loftus,  1224  Seventeenth  Street,  NW., 
Washington,  DC  20036.  Telephone: 
(202)  347-7170. 

Decided:  August  30, 1996. 

By  the  Board,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Venion  A.  Williuns, 
Secretary. 
(FR  Doc.  96-22914  Filed  9-6-96;  8:45  am] 

WUMaCOOE  4t1S-00-P 

[Dodwt  No.  Aa-33  (Sub-Na  91 X)] 

Union  Pacific  Railroad  Company- 
Abandonment  Exemption — in  Caribou 
County,  ID 

AGENCY:  Surface  Transportation  Board.  ^ 
ACTION:  Notice  of  exemption. 

SUMMARY:  The  Board,  under  49  U.S.C. 
10505,  exempts  from  the  prior  approval 
requirements  of  49  U.S.C.  10903-04  the 
abandonment  by  Union  Pacific  Railroad 
Company  of  a  5.7-mile  line  of  railrodd, 
known  as  the  Grace  Industrial  Lead, 
from  milepost  0.1  near  Alexander  to  the 
end  of  the  line  at  milep>ost  5.8  near 
Grace,  in  Caribou  County,  ID,  subject  to 
standard  labor  protective  conditions  and 
an  environmental  condition. 
DATES:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  October 
9, 1996.  Formal  expressions  of  intent  to 
file  an  OFA  imder  49  CFR 
1152.27(c)(2)  2  must  be  filed  by 
September  19, 1996;  petitions  to  stay 
must  be  filed  by  September  24, 1996; 
requests  for  a  public  use  condition  in 
conformity  with  49  CFR  1152.28(a)(2) 
must  be  filed  by  September  30,  1996; 
and  petitions  to  reopen  must  be  filed  by 
October  4, 1996. 

ADDRESSES:  Send  pleadings  referring  to 
Docket  No.  AB-33  (Sub-No.  9lX)  to:  (1) 
Surface  Transportation  Board,  Office  of 
the  Secretary,  Case  Control  Branch, 
1201  Constitution  Avenue,  N.W., 


■  The  ICC  TermiDation  Act  of  1995.  Pub.  L.  Na 
104-68.  109  SUt.  803  (the  ICCTA),  which  was 
enacted  on  December  29,  1995,  and  took  effect  on 
January  1, 1996,  abolished  the  Interstate  Commerce 
Commission  (ICC)  and  transferred  certain  functions 
and  proceedings  to  the  Surface  Transp>ortation 
Board  (Board).  Section  204(b)(1)  of  the  ICCTA 
provides,  in  general,  that  proceedings  pending 
before  the  ICC  on  the  eSective  date  of  that 
legislation  shall  be  decided  under  the  law  in  effect 
^  prior  to  January  1, 1996,  insofar  as  they  involve 
functions  retained  by  the  ICCTA.  This  notice  relates 
to  a  proceeding  that  was  pending  with  the  ICC  prior 
to  January  1, 1996,  and  to  functions  that  are  subject 
to  Board  jurisdiction  pursuant  to  49  U.S.C  10903. 
Therefore,  this  notice  applies  the  law  in  effect  prior 
to  the  ICCTA,  and  citations  are  to  the  former 
sections  of  the  statute,  unless  otherwise  indicated. 

'  See  Exempt,  of  Rail  Abandonment — Offers  of 
Finan.  Assitt.,  4  LC.C.2d  164  (1987). 


Washington,  D.C  20423;  and  (2) 
Petitioner's  representative,  Jeanna  L. 
Regier,  1416  Dodge  Street,  Room  830, 
Omaha,  NE  68179-0830. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon,  (202)  927-^660.  [TDD  for 
the  hearing  impaired:  (202)  927-5721.) 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Board's  decision.  To  purchase  a 
copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from  DC  News  and 
Data,  Inc.,  Room  2229, 1201 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20423.  Telephone: 
(202)  289-4357/4359.  [Assistance  for 
the  hearing  impaired  is  available 
through  TDD  services  (202)  927-5721.) 

Decided:  August  27, 1996. 

By  the  Board,  Chairman  Morgan,  Vice 
Chairman  Simmons,  and  Commissioner' 
Owen. 

Vernon  A.  WiUianu, 
Secretary. 

[FR  Doc.  96-22915  Filed  9-6-96;  8:45  am] 
BILUNQ  CODE  491S-00-P 


DEPARTMErfT  OF  THE  TREASURY 

internal  Revenue  Service 

Privacy  Act  of  1974;  Systam  of 
Records     ^ 

AGENCY:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Notice  of  Proposed  New  Privacy 

Act  System  of  Records. 

SUMMARY:  The  Treasury  Department, 
Internal  Revenue  Service,  gives  notice  of 
a  proposed  new  system  of  records 
entitled  Automated  Information 
Analysis  System — Treasury /IRS  46.050, 
which  is  subject  to  the  Privacy  Act  of 
1974,  5  U.S.C.  552a.  This  proposed 
system  has  been  developed  to  assist  the 
Internal  Revenue  Service  in 
accomplishing  its  mission  of 
encovuaging  and  achieving  the  highest 
possible  degree  of  voluntary  compliance 
with  the  Internal  Revenue  laws.  It  is 
further  proposed  to  have  the  system 
exempt  from  meeting  certain 
requirements  of  the  Privacy  Act  of  1974. 
DATES:  Comments  must  be  received  no 
later  than  October  9, 1996.  This  new 
system  of  records  will  be  effective 
October  21, 1996,  unless  comments  are 
received  which  result  in  a  contrary 
determination. 

ADDRESSES:  Comments  should  be  sent  to 
the  Office  of  Disclosure,  Internal 
Revenue  Service,  1111  Constitution 
Avenue,  NW,  Washington,  DC  20224. 
Comments  will  be  made  available  for 
inspection  and  copying  in  the  Freedom 


of  Information  Reading  Room  upon 
request. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Wayne  Loving,  Director,  Office  of  Policy 
and  Information  Division,  Criminal 
Investigation,  (202)  622-5676. 

SUPPLEMENTARY  INFORMATION: 

The  Internal  Revenue  Service's 
Criminal  Investigation  Division  (QD) 
seeks  to  estabUsh  and  maintain  the 
proposed  new  system  of  records  as  a 
more  efficient  means  of  performing  its 
responsibiliti'es.  Among  Criminal 
Investigation's  principal  responsibihties 
are  probing  and  referring  for 
prosecution  criminal  cases  centering 
largely  on  violations  of  tax  laws, 
including  income  tax  evasion,  refund 
fraud,  and  other  crimes  contributing  to 
the  Federal  tax  gap.  Criminal 
Investigation  also  investigates  violations 
of  certain  money  laundering  laws.  The 
Automated  Information  Analysis 
System  will  autCMnatically  identify 
potential  leads  to  money  laundering  and 
income  tax  violations  which  might  not 
otherwise  siuface  through  traditional 
information  gathering  efforts.  The 
Automated  Information  Analysis 
System  only  relies  upon  internal  data 
included  in  other  Privacy  Act  systems  of 
records.  This  action  should  encourage 
individuals  and  businesses  to  fully 
comply  with  the  tax  laws  and  other 
reporting  requirements  and  aid  Internal 
Revenue's  Criminal  Investigation 
Division  in  identifying  potential 
violations. 

The  Automated  Information  Analysis 
System  is  designed  to  provide  the 
Internal  Revenue  Service  with  high 
qu&hty  investigative  leads  to  tax 
noncompliance  at  a  substantial  savings. 

The  Automated  Information  Analysis 
System  produces  an  output  record  that 
identifies  leads  appropriate  for  further 
evaluation  by  field  special  agents.  Once 
the  output  record  is  sent  to  the  District 
Criminal  Investigation  office  that  will 
investigate  the  leads,  it  will  be  covered 
by  system  of  records  Treasury /IRS 
46.009,  Centralized  Evaluation  and 
Processing  of  Information  Items 
(CEPIIs). 

In  a  separate  publication,  the  Internal 
Revenue  Service  is  also  giving  public 
notice  of  a  proposed  rule  to  exempt  this 
system  of  records  from  certain 
provisions  of  5  U.S.C.  552a  pursuant  to 
subsections  ())(2),  and  (k)(2)  of  the  same 
section. 

Traasury/IRS  46.060 
SVSTBUNAME: 

Automated  Information  Analysis 
System  -  Treasury/IRS. 
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SYSTEM  location: 

Detroit  Computing  Center,  1300  John 
C.  Lodge  D|-ive,  Detroit,  Michigan  48226 
and  Autoniated  Criminal  Investigation 
Office,  7940  Kentucky  Drive.  Boone 
County,  Kentucky  41042. 

cateqofues  of  moivduals  covered  by  the 
system: 

Taxpayers  and  other  individuals 
involved  iii  financial  transactions  which 
require  the  filing  of  information 
reflected  in  the  Categories  of  records 
below. 


CATEGORIES  OF  RECORDS  M  THE  SYSTBK 

The  information  included  in  the 
Automated  Information  Analysis 
System  is  from  reported  income  and  tax 
information  on  the  Individual  Master 
File  (IMF>-*-Treasury/IRS  24.030; 
bidividual  Retiuns  Files,  Adjustments 
and  Miscellaneous  Documents  File — 
Treasury/IRS  22.034.  The  Automated 
Information  Analysis  System  also 
includes  information  from  such  sources 
as:  Currency  Transaction  Reports 
(CTRs),  Currency  and  Monetary 
Instnunent  Reports  (CMIR's),  Bank 
Secrecy  Reports  File,  Foreign  Bank 
Account  Reports  (FBARs),  Forms  8300 
(Currency  Received  in  Trade  or 
Business),— Treasury /CS  .067;  the 
Taxpayer  Delinquent  Account  Files 
(TDA)— Trtasury/IRS  26.019,  which 
includes  adjustments  and  payment 
tracer  files  and  collateral  files;  Taxpayer 
Delinquency  Investigation  Files  (TDI) — 
Treasury/IRS  26.020,  which  includes 
taxpayer  information  on  delinquent 
returns;  the  Examination  Administrative 
File— Treaiury/IRS  42.001,  and  Casino 
Transaction  Reports  from  the  Detroit 
Computing  Center. 

AUTHORITY  F^R  MAJNTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  iOl;  26  U.S.C.  7602,  7801, 
and  7802. 

PURP08E(S): 

The  purpose  is  to  maintain  records 
which  identify  transaction  patterns  that 
are  indicative  of  criminal  and/ or  civil 
noncompliance  with  Federal  income  tax 
and  money  laundering  laws  and  to 


simultaneously  evaluate  diverse  data 
sources. 

ROUTME  uses  OF  RCCOROS  MAMTAMH)  M  THE 
SY8TBI,  NCLUOMQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  retiuns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 

POUCIES  AND  PRACTICES  FOR  STORMG, 
RETRIEVMQ,  ACCESSMQ,  RETAMNQ,  AND 
DISPOSMG  OF  RECORDS  M  THE  SYSTBfE 

STORAGE: 

Electronic  and  Magnetic  Media. 

retrkvabhjty: 

Records  are  retrievable  by  name, 
address,  and  social  security  number. 

All  Criminal  Investigation  personnel 
accessing  the  system  will  have 
successfully  passed  a  background 
investigation.  Criminal  Investigation 
will  furnish  information  from  the 
system  of  records  to  approved  personnel 
only  on  a  "need  to  know"  basis  using 
passwords  and  access  controls.  Access 
control  will  not  be  less  than  those 
provided  by  the  Manager's  Security 
Handbook,  IRM  1(16)12.  Procedural  and 
physical  safaguards  to  be  utilized 
include  the  logging  of  all  queries  and 
periodic  review  of  the  query  logs; 
compartmentalization  of  information  to 
restrict  access  to  authorized  personnel; 
encryption  of  electronic 
commimications;  intruder  alarms;  and 
24-hour  building  guards. 

RETBITION  AND  OMPOSAU 

All  records  are  disposed  of  after  4 
years.  Records  will  be  disposed  of  by 
erasure  of  magnetic  media. 

SYVi      <  IMNAQeR(S)  AND  ADDRESS: 

"    iCial  prescribing  policies  and 
|.ractices — ^Assistant  Commissioner 
(Criminal  Investigation),  National 
Office.  Officials  maintaining  the 
system — Detroit  Computing  Center,  CI 
Representative,  and  the  Automated 
Criminal  Investigation  Office  Manager, 
7940  Kentucky  Drive,  Boone  County, 
Kentucky  41042. 


NomcATiON  procedure: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  determining  if 
the  system  contains  a  record  pertaining 
to  a  particular  individual. 

RBSORD  ACCESS  PROCEDURES: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  inspection  or 
for  contest  of  content  of  records. 

CONTESTMG  RECORDS  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy 
Act  amendment  of  tax  records. 

RECORD  SOURCE  CATGOORCS: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  determining 
the  source  of  the  records.  Records  to  be 
included  all  come  from  existing 
Treasury  and  Internal  Revenue  Service 
databases.  The  databases  are  comprised 
of  records  submitted  by  taxpayers, 
financial  institutions,  casinos  and 
businesses  pursuant  to  federal  law. 

fcXMrilONB  CLAMED  FOR  THE  SYSTEM: 

This  system  is  exempt  from  5  U.S.C. 
552a(c)(3),  (c)(4),  (dHD.  (d)(2),  (d)(3), 
(dM4),(e)(l),  (e)(2),  (e)(3).  (e)(4)(G),  (H). 
and  (I),  (e)(5),  (e)(8),  (f),  and  (g)  of  the 
Privacy  Act  pursuant  to  5  U.S.C. 
552a(j)(2),  and  (k)(2). 

Dated:  August  21, 1996. 

Alex  RotMguaz, 

Deputy  Assistant  Secretary  (Administration) 

[PR  Doc.22805  Filed  9-6-96:  8:45am] 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Medical  Research  Service  Merit  Reviaw 
Committee;  Notica  of  Maatings 

The  Department  of  Veterans  Affairs 
gives  notice  under  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.,  of  the 
following  meetings  to  be  held  from  8 
a.m.  to  5  p.m.  as  indicated  below: 


Subcommittee  for 


Date 


Location 


Nephrology 

GastroenterOtogy 

Alcoholism  and  Drug  Dependence 

Hematology 

Infectious  Diseases 

Neurobtclcgy 

Cardtovascubr  Studies  

Aging  and  Clinical  Geriatrics  

Immunology 

General  Medical  SciefKe 

Mental  Healt^  and  Behavioral  Sciences 

Surgery 

Endocri 


September  19-20,  1996  

September  26-27,  1996  

September  30-October  1,  1996 

October  3-^,  1996  

October  3-^,  1996  

October  7-9, 1996  _ 

October  7-6,  1996  

October  10,  1996  

October  14-15,  1996 

October  17-18,  1996  

October  17-18, 1996 

October  19,  1996  ...„ „. 

October  21-22.  1996 


Crowne  Plaza  Hotel. 
Crowne  Plaza  Hotel. 
Crowne  Plaza  Hotel. 
Holiday  Inn  Central. 
Holiday  Inn  Central. 
Crowne  Plaza  Hotel, 
hioliday  Inn  Central. 
Holiday  Inn  Central. 
Washington  Vista. 
Holiday  Inn  Central. 
Double  Tree  Hotel. 
Crowne  Plaza  Hotel. 
Crowne  Plaza  Hotel. 
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Subcommittee  for 

Dale 

locetioo 

Rasoiration     _ 

Octot)er  21. 1996 

Holiday  Inn  Centra. 
Holiday  Inn  Central. 
Holiday  Inn  Central. 

OncoioQy        

October  24-25. 1996  

Medical  Research  Service  Merit  Review  Committee 

December  3. 1996 

Crowne  Plaza  Hotel.  14th  &  K  Streets.  NW.  Washington.  DC  20005. 
Double  Tree  Hotel,  1515  Rhode  Island  Avenue.  NW.  Washington.  DC  20006. 
Holiday  Inn  Central.  1501  Rhode  Island  Avenue.  NW.  Washington,  DC  20005. 
Washington  Vista,  1400  M  Street,  NW,  Washington,  DC  20005. 


These  meetings  will  be  for  the  ' ' 

piupose  of  evaluating  the  scientific 
merit  of  research  conducted  in  each 
specialty  by  Department  of  Veterans 
Affairs  (VA)  investigators  working  in 
VA  Medical  Centers  and  Clinics. 

These  meetings  will  be  open  to  the 
public  up  to  the  seating  capacity  of  the 
rooms  at  the  start  of  each  meeting  to 
discuss  the  general  status  of  the 
program.  All  of  the  Merit  Review 
Subcommittee  meetings  will  be  closed 
to  the  public  after  approximately  one 
hour  from  the  start  for  the  review, 
discussion,  and  evaluation  of  initial  and 
renewal  projects. 

Hie  closed  portion  of  the  meeting 
involves  discussion,  examination, 
reference  to,  and  oral  review  of  site , 


visits,  staff  and  consultant  critiques  of 
research  protocols  and  similar 
documents.  During  this  portion  of  the 
meeting,  discussion  and 
recommendations  will  deal  with 
qualifications  of  persoimel  conducting 
the  studies,  the  disclosiu«  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  as  well  as 
research  information,  the  prematxire 
disclosure  of  which  would  be  likely  to 
significantly  fiiistrate  implementation  of 
proposed  agency  action  regarding  such 
research  projects.  As  provided  by 
subsection  10(d)  of  Public  Law  92-463, 
as  amended  by  Public  Law  94—409, 
closing  portions  of  these  meetings  is  in 
accordance  with  5  U.S.C,  552b  (c)(6) 


and  (9)(B).  Because  of  the  limited 
seating  capacity  of  the  rooms,  those  who 
plan  to  attend  should  contact  Dr.  LeRoy 
Frey,  Chief,  Program  Review  Division, 
Medical  Research  Service,  Department 
of  Veterans  Affairs,  Washington.  DC, 
(202)  565-5942,  at  least  five  days  prior 
to  each  meeting.  Minutes  of  the 
meetings  and  rosters  of  the  members  of 
the  Subcommittee  may  be  obtained  from 
this  source. 

Dated:  August  29, 1996. 

By  Direction  of  the  Secretary. 
Eugene  A.  Brickhouse, 
Committed  Management  Officer. 
(FR  Doc.  96-22882  Filed  9-6-96;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  adKorial  (xxrections  of  previously 
pubished  Presidentiai,  Rule.  Proposed  Rule, 
and  Notice  documents.  These  conrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Aoerx:y  prepeied  corrections  are 
issued  as  signed  documents  arxl  appear  in 
ttw  appropriate  document  categories 
eisewtiereki  ttw  issue. 


DEPARTMENT  OF  EDUCATION 

34  CFR  Parts  75, 76,  77,  270, 271, 272, 
607. 642. 648, 662, 663,  and  664 

48CFRChaptM-34 
Regulatory  Reinvention 

Correction 

In  prop<>sed  nile  dociunent  96-21568 
beginmng  on  page  43640  in  the  issue  of 
Friday,  Augiist  23, 1996,  make  the 
following  correction: 

On  page  43641,  in  the  first  column,  in 
the  second  paragraph,  under  Contact:, 
in  the  sixth  and  seventh  lines,  "kathy — 
thomasded.gov"  should  read 
'  'kathy thomas@ed.gov' '. 

BIUJN6COO«  1S0S-01-O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  801, 803, 804. 807. 820, 
and  897 

(DociwtNo.MN-0283) 
RIN  O01O-nAA48 

Regulations  Restricting  the  Sale' and 
Distribution  of  Cigarettes  and     - 
Smoiieless  Tobacco  to  Protect 
Children  and  Adoieecents 

Correction 

In  rule  document  96-21900  beginning 
on  page  44396  in  the  issue  of 
Wednesday,  August  28, 1996,  make  the 
following  corrections: 

1.  On  page  44396,  in  the  second 
column,  under  "DATES:  Effective 
date.",  in  the  last  line  "February  28, 
1998"  should  read  "August  28, 1998". 

2.  On  the  same  page,  in  the  same 
column,  under  "DATES:  Compliance 
dates.,  in  the  last  line  "February  28, 
1998"  should  read  "August  28, 1998". 

BHJJNQ  COM  1M6-01-0 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

8  CFR  Paris  3. 103,  and  242 

[EOIR  Na  1 141;  A.Q.  Order  No.  2061-96] 

RIN  112S-AA15 

Fees  for  Motions  to  Reopen  or 
Reconsidsr 

Correction 

In  rule  doctunent  96-22335  beginning 
on  page  46373  in  the  issue  of  Tuesday, 
September  3, 1996.  make  the  following 
corrections: 

PARTS    [CORRECTED] 

1.  On  page  46374,  in  the  first  column, 
in  the  authority  citation,  in  the  third 
line,  after  "509,"  add  "510,". 

§103.7    [Conectad] 

2.  On  the  same  page,  in  the  second 
colimm,  in  §103.7(b)(l),  in  the  second 
paragraph,  in  the  12th  Une,  "on  or" 
should  read  "or  on". 

PART  242    [CORRECTED] 

3.  On  the  same  page,  in  the  third 
column,  in  the  authority  citation,  in  the 
second  line,  "1524"  should  read 
"1254". 

BIUMQ  COM  150S-01-O 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-Sa06Me] 

Proposed  Guidelines  for  Ecological 
Risk  Asseesment 

agency:  U.S.  Environmental  Protection 

Agency. 

ACTION:  Notice  of  Availability  and 

Opportiini^  to  Comment  on  Proposed 

Guidelines  for  Ecological  Risk 

Assessment. 

1 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  today 
publishing  a  docimient  entitled 
Proposed  Guidelines  for  Ecological  Risk 
Assessment  (hereafter  "Proposed 
Guidelines").  These  Proposed 
Guidelines  were  developed  as  part  of  an 
interoffice  Guidelines  development 
program  by  a  Technical  Panel  of  the 
Risk  Assessment  Forum.  The  Proposed 
Guidelines  expand  upon  the  previously 
published  EPA  report  Framework  for 
Ecological  Risk  Assessment  (EPA/630/ 
R-92/001,  February  1992),  while 
retaining  t|ie  report's  broad  scope.  When 
final,  these  Proposed  Guidelines  will 
help  improve  the  quality  of  ecological 
risk  assessments  at  EPA  while 
increasing  the  consistency  of 
assessments  among  the  Agency's 
program  offices  and  regions. 
DATES:  The  Proposed  Guidelines  are 
being  mad0  available  for  a  90-day  public 
review  and  comment  period.  Comments 
must  be  in  writing  and  must  be 
postmarked  by  December  9, 1996.  See 
Addresses  section  for  guidance  on 
submitting  comments. 
FOR  FURTHER  INFORMATION  CONTACT:  Bill 
van  der  Schahe,  National  Center  for 
Environmental  Assessment-Washington 
Office,  telephone:  202-260-4191. 
ADDRESSES;  The  Proposed  Guidelines 
will  be  ma^e  available  in  the  following 
ways: 

(1)  The  electronic  version  will  be 
accessible  on  EPA's  Office  of  Research 
and  Development  home  page  on  the 
Internet  at  nttp://www.epa.gov/ORO/ 
WebPubs/fedreg. 

(2)  3V2"  high-density  computer 
diskettes  ii^  Wordperfect  5.1  format  will 
be  available  from  ORD  Publications, 
Technology  Transfer  and  Support 
Division,  National  Risk  Management 
Research  Laboratory,  Cincinnati,  OH; 
telephone:  ;513-56&-7562;  fax:  513- 
569-7566.  Please  provide  the  EPA  No. 
(EPA/630/R-95/002B)  when  ordering. 

(3)  This  hotice  contains  the  full 
proposed  guideline.  In  addition,  copies 
will  be  available  for  inspection  at  EPA 
headquarters  and  regional  libraries, 
through  the  U.S.  Government 


Depository  Library  program,  and  for 
purchase  from  the  National  Technical 
Information  Service  (NTIS).  Springfield. 
VA;  telephone:  703-487-4650.  fiix:  703- 
321-8547.  Please  provide  the  NTIS  No. 
PB96-193198;  Price  Code  A13:  ($47.00) 
when  ordering. 

Sabmittiiig  Comments 

Comments  on  the  Proposed 
Guidelines  should  be  submitted  to:  U.S. 
Environmental  Protection  Agency,  Air 
and  Radiation  Docket  and  Information 
Center  (6102),  Attn:  File  ORD-ERA-96- 
01,  Waterside  Mall,  401,M  St.  SW. 
Washington,  DC  20460.  Please  submit 
one  imb^und  original  with  pages 
numbered  consecutively,  and  three 
copies.  For  attachments,  provide  an 
index,  number  pages  consecutively, 
provide  comment  on  how  the 
attachments  relate  to  the  main 
comment(s),  and  submit  an  imbound 
original  and  three  copies.  Please 
identify  all  comments  and  attachments 
with  the  file  nimiber  ORD-ERA-96-01. 
Mailed  comments  must  be  postmarked 
by  the  date  indicated.  Comments  may 
also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  A- 
and-R-Docket@epamail.epa.gov. 
Electronic  comments  must  be  submitted 
as  an  ASCII  file  avoiding  the  use  of 
special  characters  and  any  form  of 
encryption.  Comments  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1  file  format  or  ASCII  file 
format.  All  comments  in  electronic  form 
also  must  be  identified  by  the  file 
niunber  ORD-ERA-96-01. 

The  Air  and  Radiation  Docket  and 
Information  Center  is  open  for  public 
inspection  and  copying  between  8:00 
a.m.  and  5:30  p.m.,  weekdays,  in  Room 
M-1500,  Waterside  Mall,  401  M  St.  SW, 
Washington,  DC  20460.  The  Center  is 
located  on  the  ground  floor  in  the 
commercial  area  of  Waterside  Mall.  The 
file  index,  materials,  and  comments  are 
available  for  review  in  the  information 
center  or  copies  may  be  mailed  on 
request  from  the  Air  and  Radiation 
Docket  and  Information  Center  by 
calling  (202)  260-7548  or  -7549.  The 
FAX  number  for  the  Center  is  (202)  260- 
4400.  A  reasonable  fee  may  be  charged 
for  copjring  materials. 

Please  note  that  all  technical 
conunents  received  in  response  to  this 
notice  will  be  placed  in  the  public 
record.  For  that  reason,  commentors 
should  not  submit  personal  information 
such  as  medical  data  or  home  addresses, 
confidential  business  Information,  or 
information  protected  by  copyright.  Due 
to  limited  resources,  acknowledgments 
will  not  be  sent 

SUPPLEMENTARY  INFORMATION:  These 
Proposed  Guidelines  are  EPA's  first 


Agency-wide  ecological  risk  assessment 
guidelines.  They  are  broad  in  scope, 
describing  general  principles  and 
providing  niunerous  examples  to  show 
how  ecological  risk  assessment  can  be 
applied  to  a  wide  range  of  systems, 
stressors,  and  biological/spatial/ 
temporal  scales.  This  general  approach 
provides  sufficient  flexibiUty  to  permit 
EPA's  offices  and  regions  to  develop 
specific  guidance  suited  to  their 
particular  needs.  Because  of  their  broad 
scope,  the  Proposed  Guidelines  do  not 
provide  detailed  guidance  in  specific 
areas  nor  are  they  highly  prescriptive. 
Frequently,  rather  than  requiring  that 
certain  procedures  always  be  followed, 
the  Proposed  Guidelines  describe  the 
strengths  and  limitations  of  alternate 
approaches.  Agency  preferences  are 
expressed  where  possible,  but  because 
ecological  risk  assessment  is  a  relatively 
new,  rapidly  evolving  discipline, 
requirements  for  specific  approaches 
could  soon  become  outdated.  EPA  is 
working  to  expand  the  references  in  the 
Proposed  Guidelines  to  include 
additional  review  articles  or  key 
pubUcations  that  will  help  provide  a 
"window  to  the  literature"  as 
recommended  by  peer  reviewers.  In  the 
future,  EPA  intends  to  develop  a  series 
of  shorter,  more  detailed  guidance 
dociiments  on  specific  ecological  risk 
assessment  topics  after  these  Proposed 
Guidelines  have  been  finalized. 

These  Proposed  Guidelines  were 
prepared  during  a  time  of  increasing 
interest  in  the  field  of  ecological  risk 
assessment  and  reflect  input  from  many 
sources  outside  as  well  as  inside  the 
Agency.  Over  the  last  few  years,  the 
Natioiial  Research  Council  proposed  an 
ecological  risk  paradigm  (NRC,  1993), 
there  has  been  a  marked  increase  in 
discussion  of  ecological  risk  assessment 
issues  at  meetings  of  professional 
organizations,  and  numerous  articles 
and  books  on  the  subject  have  been 
published.  Agency  work  on  the 
Proposed  Guidelines  has  proceeded  in  a 
step-wise  fashion  during  this  time. 
Preliminary  work  began  in  1989  and 
included  a  se^es  of  colloquia  sponsored 
by  EPA's  Risk  Assessment  Forum  to 
identify  and  discuss  significant  issues  in 
ecological  risk  assessment  (U.S.  EPA, 
1991).  Based  on  this  early  work  and  on 
a  consultation  with  EPA's  Science 
Advisory  Board  (SAB),  the  Agency 
decided  to  produce  ecological  risk 
assessment  guidance  sequentially, 
beginning  with  basic  terms  and 
concepts  and  continuing  with  the 
development  of  source  materials  for 
these  Imposed  Guidelines.  The  first 
product  of  this  effort  was  the  Risk 
Assessment  Forum  report.  Framework 
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for  Ecological  Risk  Assessment 
(Framework  Report;  U.S.  EPA.  1992a.b). 
which  proposes  prindphas  and 
terminology  for  the  ecological  risk 
assessment  process.  Since  then,  the 
Agency  has  solicited  sxiggestions  for 
ecological  risk  assessment  guidelines 
structuring  (U.S.  EPA,  1992c)  and  has 
sponsored  the  development  of  other 
peer-reviewed  materials,  including 
ecological  assessment  case  studies  (U.S. 
EPA,  1993a,  1994a),  and  a  set  of  issue 
papers  that  highli^t  important 
principles  and  approaches  that  EPA 
scientists  should  consider  in  preparing 
these  Proposed  Guidelines  (U.S.  EPA, 
1994b.c). 

The  nature  and  content  of  these 
Proposed  Guidelines  have  been  shaped 
by  these  docimients  as  well  as 
numerous  meetings  and  discussions 
with  individuals  both  within  and 
outside  of  EPA.  In  late  1994  and  early 
1995,  the  Agency  solicited  responses  to 
the  planned  natiire  and  structure  of 
these  Proposed  Guidelines  at  three 
colloquia  with  Agency  program  offices 
and  regions,  other  Federal  agencies,  and 
the  public.  Draft  Proposed  Guidelines 
were  discussed  at  an  external  peer 
review  workshop  in  December,  1995 
(U.S.  EPA,  In  Press).  Subsequent 
reviews  have  included  the  Agency"^ 
Risk  Assessment  Forum  and  the 
Regulatory  and  Policy  Development 
Committee,  and  interagency  comment 
by  members  of  subcommittees  of  the 
Committee  on  the  Environment  and 
Natiiral  Resources  of  the  Office  of 
Science  and  Technology  Policy.  The 
EPA  appreciates  the  efforts  of  all 
participants  in  the  process  and  has  tried 
to  address  their  recommendations  in 
these  Proposed  Guidelines. 

The  EPA's  Science  Advisory  Board 
will  review  these  Proposed  Guidelines 
at  a  future  meeting.  Following  public 
and  SAB  reviews.  Agency  staiff  will 
prepare  comment  summaries. 
Appropriate  comments  will  be 
incorporated,  and  the  revised 
Guidelines  will  be  submitted  to  EPA's 
Risk  Assessment  Forum  for  review.  The 
Agency  will  consider  comments  from 
the  public,  the  SAB,  and  the  Risk 
Assessment  Fonun  when  finalizing 
these  Proposed  Guidelines. 

The  public  is  invited  to  provide 
conunents  to  be  considered  in  EPA 
decisions  about  the  content  of  the  final 
Guidelines.  EPA  asks  those  who 
respond  to  this  notice  to  include  their 
views  on  the  following: 

(1)  Consistent  with  a  recent  National 
Research  Council  report  (NRC,  1996), 
these  Proposed  Guidelines  emphasize 
the  importance  of  interactions  between 
risk  assessors  and  risk  managers  as  well 
as  the  critical  role  of  problem 


formulation  to  ensuring  that  the  results 
of  the  risk  assessment  can  be  used  for 
decision-making.  Overall,  how 
compatible  are  these  Proposed 
Guidelines  with  the  National  Research 
Coimcil  concept  of  the  risk  assessment 
process  and  the  interactions  between 
risk  assessors,  risk  managers,  and  other 
interested  parties? 

(2)  The  Proposed  Guidelines  are 
intended  to  provide  a  starting  point  for 
Agency  program  md  regional  offices 
that  wish  to  prepare  ecological  risk 
assessment  guidance  suited  to  their 
needs.  In  addition,  the  Agency  intends 
to  sponsor  development  of  more 
detailed  guidance  on  certain  ecological 
risk  assessment  topics.  Examples  might 
include  identification  and  selection  of 
assessment  endpoints,  selection  of 
svuTOgate  or  indicator  species,  or  the 
development  and  application  of 
uncertainty  factors.  Considering  the 
state  of  the  science  of  ecological  risk 
assessment  and  Agency  needs  and 
priorities,  what  topics  most  require 
additional  guidance? 

(3)  Some  reviewers  have  suggested 
that  the  Proposed  Guidelines  should 
provide  more  disciission  of  topics 
related  to  the  use  of  field  observational 
data  in  ecological  risk  assessments,  such 
as  selection  of  reference  sites, 
interpretation  of  positive  and  negative 
field  data,  establishing  causal  linkages, 
identifying  measures  of  ecological 
condition,  the  role  and  uses  of 
monitoring,  and  resolving  conflicting 
lines  of  evidence  between  field  and 
laboratory  data.  Given  the  general  scope 
of  these  Proposed  Guidelines,  what,  if 
any,  additional  material  should  be 
added  on  these  topics  and,  if  so,  what 
principles  should  be  highlighted? 

(4)  The  scope  of  the  Proposed 
Guidelines  is  intentionally  broad. 
However,  while  the  intent  is  to  cover 
the  full  range  of  stressore,  ecosystem 
types,  levels  of  biological  organization, 
and  spatial/temporal  scales,  the 
contents  of  the  Proposed  Guidelines  are 
limited  by  the  present  state  of  the 
science  and  the  relative  lack  of 
experience  in  applying  risk  assessment 
principles  to  some  areas.  In  particular, 
given  the  Agency's  present  interest  in 
evaluating  risks  at  larger  spatial  scales, 
how  could  the  principles  of  landscape 
ecology  be  more  fully  incorporated  into 
the  Proposed  Guidelines? 

(5)  Assessing  risks  when  multiple 
stressors  are  present  is  a  challenging 
task.  The  problem  may  be  how  to 
aggregate  risks  attributable  to  individual 
stressore  or  to  identify  the  principal  ' 
stressors  responsible  for  an  observed 
effect.  Although  some  approaches  for 
evaluating  risks  associated  with 
chemical  mixtures  are  available,  our 


abihty  to  conduct  risk  assessments 
involving  multiple  chemical,  physical, 
and  biological  stressors,  especially  at 
larger  spatial  scales,  is  limited. 
Consequently,  the  Proposed  Guidelines 
primarily  discuss  predicting  the  eCfiocts 
of  chemical  mixtiues  and  on  general 
approaches  for  evaluating  causality  of 
an  observed  effect.  What  additional 
principles  can  be  added? 

(6)  Ecological  risk  assessments  are 
frequently  conducted  in  tiers  that 
proceed  from  simple  evaluations  of 
exposure  and  effiects  to  more  complex 
assessments.  While  the  Proposed 
Guidelines  acknowledge  the  importance 
of  tiered  assessments,  Uie  wide  range  of 
applications  of  tiered  assessments  make 
further  generalizations  difficult.  Given 
the  broad  scope  of  the  Proposed 
Guidelines,  what  additional  principles 
for  conducting  tiered  assessments  can 
be  discussed? 

(7)  Assessment  endpoints  are 
"explicit  expression  of  the 
environmental  value  that  is  to  be 
protected".  As  used  in  the  Proposed 
Guidelines,  assessment  endpoints 
include  both  an  ecological  entity  and  a 
sptecific  attributes  of  the  entity  (e.g.. 
eagle  reproduction  or  extent  of 
wetlands).  Some  reviewers  have 
recommended  that  assessment 
endpoints  also  include  a  decision 
criterion  that  is  defined  early  in  the  risk 
assessment  process  (e.g.,  no  more  than 
a  20%  reduction  in  reproduction,  no 
more  than  a  10%  loss  of  wetlands). 
While  not  precluding  this  possibility, 
the  Proposed  Guidelines  suggest  that 
such  decisions  are  more  appropriately 
made  during  discussions  between  risk 
assessora  and  managera  in  risk 
characterization  at  the  end  of  the 
process.  What  are  the  relative  merits  of 
each  approach? 

Dated:  August  21, 1996. 
Carol  M.  Browner. 
Administrator. 
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Execntive  Summary 

The  ecological  problems  facing 
environmental  scientists  and 
decisionmakers  are  numerous  and 
varied.  Growing  concern  over  potential 
global  climate  change,  loss  of 
biodiversity,  acid  precipitation,  habitat 
destruction,  and  the  effects  of  multiple 
chemicals  on  ecological  systems  has 
highlighted  the  need  for  flexible 
problem-solving  approaches  that  can 
link  ecological  measurements  and  data 
with  the  decisionmaking  needs  of 
environmental  managers.  Increasingly, 
ecological  risk  assessment  is  being 
suggested  as  a  way  to  address  this  wide 
array  of  ecolo^cal  problems. 

Ecological  nsk  assessment  "evaluates 
the  likelihood  that  adverse  ecological 
effects  may  occur  or  are  occturing  as  a 
result  of  exposure  to  one  or  more 
stressors"  (U.S.  EPA,  19g2a).  It  is  a 
process  for  organizing  and  analyzing 
data,  information,  assumptions,  and 
uncertainties  to  evaluate  the  likelihood 
of  adverse  ecologieal  effects.  Ecological 
risk  assessment  provides  a  critical 
element  for  environmental 
decisionmaking  by  giving  risk  managers 
an  approach  for  considering  available 
scientific  information  along  with  the 
other  factors  they  need  to  consider  (e.g., 
social,  legal,  political,  or  economic)  in 
selecting  a  course  of  action. 

To  help  improve  the  quality  and 
consistency  of  EPA's  ecological  risk 
assessments,  EPA's  Risk  Assessment 
Forum  initiated  development  of  these 
gmdelines.  The  primary  audience  for 
this  document  is  risk  assessors  and  risk 
managers  at  EPA,  although  these 
guidelines  may  be  useful  to  others 
outside  the  Agency  (e.g.,  Agency 
contractors,  state  agencies,  and  other 
interested  parties).  These  guidelines  are 
based  on  and  replace  the  1992  report. 
Framework  for  Ecological  Risk 
Assessment  (referred  to  as  the 
Framework  Report).  They  were  written 
by  a  Forum  work  group  and  have  been 
extensively  revised  based  on  comments 
from  outside  peer  reviewers  as  well  as 
Agency  staff.  The  guidelines  retain  the 
Framework  Report's  broad  scope,  while 
expanding  on  some  framework  concepts 
and  modifying  others  to  reflect  Agency 
experiences.  EPA  intends  to  follow 
these  guidelines  with  a  series  of  shorter. 


more  detailed  docimients  that  address 
specific  ecological  risk  assessment 
topics.  This  "bookshelf 'approach 

Erovides  the  flexibility  necessary  to 
eep  pace  with  developments  in  the 
rapidly  evolving  field  of  ecological  risk 
assessment  while  allowing  time  to  form 
consensus,  where  appropriate,  on 
science  policy  inferences  (default 
assumptions)  to  bridge  gaps  in 
knowled^. 

Ecological  risk  assessment  includes 
three  primary  phases  (problem 
formidation,  analysis,  and  risk 
characterization).  Within  problem 
formulation,  important  areas  include 
identifying  goals  and  assessment 
endpoints,  preparing  the  conceptual 
model,  and  developLog  an  analysis  plan. 
The  analysis  phase  involves  evaluating 
exposure  to  stressors  and  the 
relationship  between  stressor  levels  and 
ecological  effects.  In  risk 
characterization,  key  elements  are 
estimating  risk  through  integration  of 
exposure  and  stressor-response  profiles, 
describing  risk  by  discussing  lines  of 
evidence  and  determining  ecological 
adversity,  and  preparing  a  report  The 
inter&ce  between  risk  assessors  and  risk 
managers  at  the  beginning  and  end  of 
the  risk  assessment  is  critical  for 
ensuring  that  the  results  of  the 
assessment  can  be  used  to  support  a 
management  decision. 

Botn  risk  assessors  and  risk  managers 
bring  valuable  perspectives  to  the  initial 
planning  activities  for  an  ecological  risk 
assessment  Risk  managers  charged  with 
protecting  environmental  Values  can 
ensure  that  the  risk  assessment  will 
provide  information  relevant  to  a 
decision.  Ecological  risk  assessors 
ensiue  that  science  is  effectively  used  to 
address  ecological  concerns.  Both 
evaluate  the  potential  value  of 
conducting  a  risk  assessment  to  address 
identified  problems.  Further  objectives 
of  the  initial  plaiuiing  process  are  to 
establish  management  goals  that  are 
agreed  upon,  clearly  articulated,  and 
contain  a  way  to  measure  success; 
determine  the  purpose  for  the  risk 
assessment  by  defining  the  decisions  to 
be  made  within  the  context  of  the 
management  goals;  and  agree  upon  the 
scope,  complexity,  and  focus  of  the  risk 
assessment,  including  the  expected 
output  and  available  resources. 

Problem  formulation,  which  follows 
these  planning  discussions,  provides  a 
foundation  upon  which  the  entire  risk 
assessment  depends.  Successful 
completion  of  problem  formulation 
depends  on  the  quality  of  three 
products:  assessment  endpoints. 
conceptual  models,  and  an  analysis 
plan.  Since  problem  formulation  is 
inherently  interactive  and  iterative,  not 


linear,  substantial  reevaluation  is 
expected  to  occur  within  and  among  all 
products  of  problem  formulation. 

Assessment  endpoints  are  "explicit 
expressions  of  the  actual  environmental 
value  that  is  to  be  protected"  (U.S.  EPA, 
1992a)  that  link  the  risk  assessment  to 
management  concerns.  Assessment 
endpoints  include  both  a  valued 
ecological  entity  and  an  attribute  of  that 
entity  that  is  important  to  protect  and 
potentially  at  risk  (e.g.,  nesting  and 
feeding  success  of  piping  plovers  or 
areal  extent  and  patch  size  of  eelgrass). 
For  a  risk  assessment  to  have  scientific 
validity,  assessment  endpoints  must  be 
ecologically  relevant  to  the  ecos3rstem 
they  represent  and  susceptible  to  the 
stressors  of  concern.  Assessment 
endpoints  that  represent  societal  values 
and  management  goals  are  more 
effective  in  that  they  increase  the 
likelihood  that  the  risk  assessment  will 
be  used  in  management  decisions. 
Assessment  endpoints  that  fulfill  all 
three  criteria  provide  the  best 
foimdation  for  an  eflisctive  risk 
assessment 

Potential  interactions  between 
assessment  endpoints  and  stressors  art 
explored  by  developing  a  conceptual 
model.  Conceptual  models  link 
anthropogenic  activities  with  stressors 
and  evaluate  interrelationships  between 
exposure  pathways,  ecological  effiects, 
and  ecological  receptors.  Conceptual 
models  include  two  principal 
components:  risk  hypotheses  and  a 
conceptual  model  diagram. 

Risk  hypotheses  describe  predicted 
relationships  between  stressor, 
exposure,  and  assessment  endpoint 
response.  Risk  hypotheses  are 
hypotheses  in  the  broad  scientific  sense; 
they  do  not  necessarily  involve 
statistical  testing  of  null  and  alternative 
hypotheses  or  any  particular  analytical 
approach.  Risk  hypotheses  may  predict 
the  effects  of  a  stressor  (e.g.,  a  chemical 
release)  or  they  may  postulate  what 
stressors  may  have  caused  observed 
ecological  effects.  Key  risk  hypotheses 
are  identified  for  subsequent  evaluation 
in  the  risk  assessment 

A  useful  way  to  express  the 
relationships  described  by  the  risk 
hypotheses  is  through  a  diagram  of  a 
xonceptual  model.  Conceptual  model 
diagrams  are  useful  tools  for 
communicating  important  pathways  in  a 
clear  and  concise  way  and  for 
identifying  major  sources  of  uncertainty. 
Risk  assessors  can  use  these  diagrams 
and  risk  hypotheses  to  identify  the  most 
important  pathways  and  relationships 
that  will  be  evaluated  in  the  analysis 
phase.  Risk  assessors  justify  what  will 
be  done  as  well  as  what  will  not  be  done 
in  the  assessment  in  an  analysis  plan. 
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The  analysis  plan  also  describes  the 
data  and  mrasures  to  be  used  in  the  risk 
assessment  and  how  risks  will  be 
characterized. 

The  antlysis  phase,  which  follows 
problem  formulation,  includes  two 
principal  activities:  characterization  of 
exposure  and  characterization  of 
ecological  effects.  The  process  is 
flexible,  and  interaction  between  the 
ecological  effects  and  exposure 
evaluations  is  recommended.  Both 
activities  include  an  evaluation  of 
available  data  for  scientific  credibility 
and  relevance  to  assessment  endpoints 
and  the  conceptual  model.  In  exposure 
characterization,  data  analyses  describe 
the  sourcf  (s)  of  stressors,  the 
distribution  of  stresscMS  in  the 
environment,  and  the  contact  or  co- 
occurrence of  stressoss  with  ecological 
receptors.  In  ecological  effects 
chaiBcterization.  data  analyses  may 
evaluate  ^tressor-response  relationships 
or  evidence  that  exposure  to  a  stressor 
causes  an  observed  response. 

The  products  of  analysis  are  summary 
profiles  tliat  describe  exposure  and  the 
stresscv-rtsponse  relationships. 
Exposure  and  stressor-response  profiles 
may  be  written  docimients  or  modules 
of  a  larger  process  model.  Alternatively, 
documentation  may  be  defiarred  until 
risk  characterization.  In  any  case,  the 
objective  is  to  ensure  that  the 
information  needed  for  risk 
characterization  has  been  collected  and 
evaluated. 

The  exposure  profile  ideatifies 
receptors  and  exposure  pathways  and 
describes  the  intensity  and  spatial  and 
temporal  ^ent  of  exposure.  The 
exposure  profile  also  describes  the 
impact  of  variabihty  and  uncertainty  on 
exposure  estintates  and  reaches  a 
conclusion  about  the  likelihood  that 
exposure  will  occur. 

The  strtssor-response  profile  may 
evaluate  single  species,  populations, 
general  trophic  levels,  communities, 
ecosystems,  or  landscapes — whatever  is 
appropriate  for  the  assessment 
endpoints.  For  example,  if  a  single 
species  is  affected,  effects  should 
represent  {appropriate  parameters  such 
as  effects  on  mortality,  growth,  and 
reproduction,  while  at  the  community 
level,  efiiects  may  be  simimanzed  in        x 
terms  of  structiue  or  function  depending 
on  the  assessment  endpoint.  The 
stiessor-r«sponse  profile  summarizes 
the  nature  and  intensity  of  effect(s).  the 
time  scal0  for  recovery  (where 
appropriate),  causal  information  linking 
the  stressor  with  observed  effects,  and 
uncertainties  associated  with  the 
analysis. 

Risk  characterization  is  the  final 
phase  of  m  ecological  risk  assessment. 


During  risk  characterization,  risks  are 
estimated  and  interpreted  and  the 
strengths,  Umitations,  assumptions,  and 
major  uncertainties  are  summarized. 
Risks  are  estimated  by  integrating 
exposure  and  stressor-response  profiles 
using  a  wide  range  of  techniques  such 
as  comparisons  of  point  estimates  or 
distributions  of  exposure  and  efiiects 
data,  process  models,  or  empirical 
approaches  such  as  field  observational 
data. 

Risk  assessors  describe  risks  by 
evaluating  the  evidence  supporting  or 
refuting  the  risk  estimate(s)  and 
interpreting  the  adverse  effects  on  the 
assessment  endpoint.  Criteria  for 
evaluating  adversity  include  the  nature 
and  intensity  of  effects,  spatial  and 
temporal  scales,  and  the  potential  for 
recovery.  Agreement  among  different 
lines  of  evidence  of  risk  increases 
confidence  in  the  conclusions  of  a  risk 
assessment. 

When  risk  characterization  is 
complete,  a  report  describing  the  risk 
assessment  can  be  prepared.  The  report 
may  be  relatively  brief  or  extensive 
depending  on  the  nature  an^the 
resources  available  for  the  assessment 
and  the  information  required  to  support 
a  risk  management  decision.  Report 
elements  may  include: 

•  A  description  of  risk  assessor/risk 
manager  planning  results. 

•  A  review  of  the  conceptual  model 
and  the  assessment  endpoints. 

•  A  discussion  of  the  major  data 
sources  and  analytical  procedures  used. 

•  A  review  of  the  stressor-response 
and  exposure  profiles. 

•  A  description  of  risks  to  the 
assessment  endpoints.  including  risk 
estimates  and  adversity  evaluations. 

•  A  summary  of  major  areas  of 
uncertainty  and  the  approaches  used  to 
address  them. 

•  A  discussion  of  science  policy 
judgments  or  default  assumptions  used 
to  bridge  information  gaps,  and  the  basis 
for  these  assumptions. 

To  facilitate  understanding,  risk 
assessors  should  characterize  risks  "in  a 
manner  that  is  clear,  transparent, 
reasonable,  and  consistent  with  other 
risk  characterizations  of  similar  scope 
prepared  across  programs  in  the 
Agency"  (U.S.  EPA,  1995c). 

After  the  risk  assessment  is 
completed,  risk  managers  may  consider 
whether  additional  follow-up  activities 
are  required.  Expending  on  the 
importance  of  the  assessment, 
confidence  level  in  the  assessment 
results,  and  available  resources,  it  may 
be  advisable  to  conduct  another 
iteration  of  the  risk  assessment  in  order 
to  facilitate  a  final  management 


decisicMi.  Ecological  risk  assessments  are 
frequently  designed  in  sequential  tiers 
that  proceed  from  simple,  relatively 
inexpensive  evaluations  to  more  costly 
and  complex  assessments.  Initial  tiers 
are  based  on  conservative  assumptions, 
such  as  maximum  exposure  and 
ecological  sensitivity.  When  an  early 
tier  cannot  sufficiently  define  risk  to 
supp(Kt  a  management  decision,  a 
higher  assessment  tier  that  may  require 
either  additional  data  or  applying  more 
refined  analysis  techniques  to  available 
data  may  be  needed.  Higher  tiers 
provide  more  ecologically  realistic 
assessments  while  making  less 
conservative  assumptions  about 
exposure  and  effects. 

Another  option  is  to  proceed  with  a 
management  decision  based  on  the  risk 
assessment  and  develop  a  monitoring 
plan  to  evaluate  the  results  of  the 
decision.  For  example,  if  the  decision 
was  to  mitigate  risks  through  exposure 
reduction,  monitoring  could  help 
determine  whether  the  desired 
reduction  in  exposure  (and  effects)  was 
achieved.  Kfonitoring  is  also  critical  for 
determining  the  extent  and  nature  of 
any  ecological  recovery  that  may  be 
occurring.  Experience  obtained  by  using 
focused  TQOiutoring  results  to  evaluate 
risk  assessment  predictions  can  help 
improve  the  risk  assessment  process  and 
is  encouraged. 

Communicating  ecological  risks  to  the 
public  is  usually  the  responsibility  of 
risk  managers.  Although  the  final  risk 
assessment  document  (including  its  risk 
characterization  sections)  can  be  made 
available  to  the  public,  the  risk 
communication  process  is  best  served 
by  tailoring  information  to  a  particular 
audience.  It  is  important  to  clearly 
describe  the  ecological  resources  at  risk, 
their  value,  and  the  costs  of  protecting 
(and  failing  to  protect)  the  resources 
(U.S.  EPA,  1995c).  The  degree  of 
confidence  in  the  risk  assessment  and 
the  rationale  for  risk  management 
decisions  and  options  for  reducing  risk 
are  also  important  (U.S.  EPA,  1995c). 

1.  IntrediictieB 

Ecological  risk  assessment  is  a  process 
for  organizing  and  analyzing  data, 
information,  assumptions,  and 
uncertainties  to  evaluate  the  likelihood 
of  adverse  ecological  effects.  Ecological 
risk  assessment  provides  a  critical 
element  for  environmental 
decisionmaking.  This  document,  which 
is  structured  by  the  stages  of  the 
ecological  risk  assessment  process, 
provides  Agency  personnel  with  broad 
guidelines  that  can  be  adapted  to  their 
specific  requirements. 

The  full  definition  of  ecological  risk 
assessment  is: 
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"The  process  that  evaluates  the 
likelihood  that  adverse  ecological  effects 
may  occur  or  are  occurring  as  a  result 
of  exposure  to  one  or  more  stressors." 
(U.S.  EPA,  1992a} 

Several  terms  within  this  definition 
require  further  explanation: 

•  "  *  *  *  likelihood  *  *  •  " 
Descriptions  of  risk  may  range  from 
qualitative  judgments  to  quantitative 
probabilities.  While  risk  assessments 
may  include  quantitative  risk  estimates, 
the  present  state  of  the  science  often 
may  not  support  such  quantitation.  It  is 
preferable  to  convey  qualitatively  the 
relative  magnitude  of  uncertainties  to  a 
decision  maker  than  to  ignore  them 
because  they  may  not  be  easily 
understood  or  estimated. 

•  "  *  *  *  adverse  ecological  effects 

•  *  •  "  Ecological  risk  assessments  deal 
with  anthropogenic  changes  that  are 
considered  undesirable  because  they 
alter  valued  structural  or  functional 
characteristics  of  ecological  systems.  An 
evaluation  of  adversity  may  consider  the 
type,  intensity,  and  scale  of  the  effect  as 
well  as  the  potential  for  recovery. 

•  "  *  *  *  may  occur  or  are  occurring 

*  *  *  "  Ecological  risk  assessments  may 
be  prospective  or  retrospective. 


Retrospective  ecological  risk 
assessments  evaluate  the  likelihood  that 
observed  ecological  effects  are 
associated  with  previous  or  current 
exposures  to  stressors.  Many  of  the  same 
methods  and  approaches  are  used  for 
both  prospective  and  retrospective 
assessments,  and  in  the  best  case,  even 
retrospective  assessments  contain 
predictive  elements  linking  sources, 
stressors  and  effects. 

•  "  *  *  *  one  or  more  stressors 
*  *  *  "  Ecological  risk  assessments  may 
address  single  or  multiple  chemical, 
physical,  or  biological  stressors.  (See 
Appendix  A  for  definitions  of  stressor 
types.)  Because  risk  assessments  are 
conducted  to  provide  input  to 
management  decisions,  this  docimient 
focuses  on  stressors  generated  or 
influenced  by  anthropogenic  activity. 

The  overall  ecological  risk  assessment 
process  is  shown  in  figure  l-l.' 
Problem  formulation  is  the  first  phase  of 
the  process  where  the  assessment 
purpose  is  stated,  the  problem  defined, 
and  the  plan  for  analyzing  and 


■  Changes  in  process  and  terminology  from  EPA's 
previous  ecological  risk  assessment  framework 
(U.S.  EPA,.1992a)  are  summarized  in  Appendix  A. 


characterizing  risk  determined.  In  the 
analysis  phase,  data  on  potential  effects 
of  and  exposures  to  stressors)  identified 
during  problem  formulation  are 
technically  evaluated  and  summarized 
as  exposure  and  stressor-response 
profiles.  These  profiles  are  integrated  in 
risk  characterization  to  estimate  the 
likelihood  of  adverse  ecological  effects. 
Major  uncertainties,  assumptions,  and 
strengths  and  limitations  of  the 
assessment  are  summarized  during  this 
phase.  While  discussions  between  risk 
assessors  and  risk  managers  are 
emphasized  both  at  risk  assessment 
initiation  (planning)  and  completion 
(communicating  results),  these 
guidelines  maintain  a  distinction 
between  risk  assessment  and  risk 
management.  Risk  assessment  focuses 
on  evaluating  the  likelihood  of  adverse 
effects,  and  risk  management  involves 
the  selection  of  a  course  of  action  in 
response  to  an  identified  risk  that  is 
based  on  many  factors  (e.g.,  social,  legal, 
political,  or  economic)  in  addition  to  the 
risk  assessment  results.  Section  1.1 
briefly  discusses  how  risk  assessments 
fit  into  a  decisionmaking  context. 
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Figi  ire  1-1.  The  framework  for  ecological  risk  assessment  (U.S.  EPA,  1992a).  Ecological 
risk  assessment  is  shown  as  a  three-phase  process  including  problem  formulation,  analysis, 

'  risk  characterization.  Important  activities  associated  with  ecological  risk  assessfhent 
include  discussions  between  risk  assessors  and  risk  managers  and  data  acquisition  and 
monitoring.  Ecological  risk  assessments  frequently  foltow  an  iterative  or  tiered  approach. 
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The  bar  along  the  right  side  of  figure 
1-1  shows  several  activities  that  are 
associated  with  risk  assessments:  data 
acquisition,  iteration,  and  monitoring. 
While  the  risk  assessment  may  focus  on 
data  analysis  and  interpretation, 
acquiring  the  appropriate  quantity  and 
quality  of  data  for  use  in  the  process  is 
critic^.  If  such  data  are  lacking,  the  risk 
assessment  may  stop  until  the  necessary 
data  are  acquired.  As  discussed  in  text 
note  1-3,  the  process  is  more  frequently 
iterative  than  linear,  since  the 
evaluation  of  new  data  or  information 
may  require  revisiting  a  part  of  the 
process  or  conducting  a  new 
assessment. 

Monitoring  data  can  provide 
important  input  to  all  phases  of  the  risk 
assessment  process.  For  example, 
monitoring  can  provide  the  impetus  for 
initiating  a  risk  assessment  by 
identifying  changes  in  ecological 
condition.  In  addition,  monitoring  data 
can  be  used  to  evaluate  the  results 
predicted  by  the  risk  assessment.  For 
example,  follow-up  studies  could  be 
used  to  determine  whether  techniques 
used  to  mitigate  pesticide  exposures  in 
field  situations  in  fact  reduce  exposure 
and  effects  as  predicted  by  the  risk 
assessment.  Or,  for  a  hazardous  waste 
site,  monitoring  might  help  verify 
whether  source  reduction  resulted  in 
anticipated  ecological  changes. 
Monitoring  is  also  critical  for 
determining  the  extent  and  nature  of 
any  ecological  recovery  that  may  occur. 
The  experience  gained  by  comparing 
monitoring  results  to  evduate  risk 
assessment  predictions  can  help 
improve  the  risk  assessment  process  and 
is  encouraged. 

1.1.  Ecological  Risk  Assessment  in  a 
Management  Context 

Ecological  risk  assessment  is 
important  for  environmental 
decisionmaking  because  of  the  high  cost 
of  eliminating  environmental  risks 
associated  with  human  activities  and 
the  necessity  of  making  regulatory 
decisions  in  the  face  of  uncertainty 
(Ruckelshaus,  1983;  Suter,  1993a).  Even 
so,  ecological  risk  assessment  provides 
only  a  portion  of  the  information 
required  to  make  risk  management 
decisions.  This  section  describes  how 
ecological  risk  assessments  fit  into  a 
larger  management  framework. 

1.1.1.  Contributions  of  Ecological  Risk 
Assessment  to  Environmental 
Decisionmaking 

At  EPA,  ecological  risk  assessments 
provide  input  to  a  diverse  set  of 
environmental  decisionmaking 
processes,  such  as  the  regulation  of 
hazardous  waste  sites,  industrial 


chemicals,  and  pesticides,  or  the 
management  of  watersheds  affected  by 
multiple  nonchemical  and  chemical 
stressors.  The  ecological  risk  assessment 
process  has  several  features  that 
contribute  to  managing  ecological  risks: 

•  In  a  risk  assessment,  changes  in 
ecological  effects  can  be  expressed  as  a 
function  of  changes  in  exposiue  to  a 
stressor.  This  inherently  predictive 
aspect  of  risk  assessment  may  be 
particularly  useful  to  the  decision  maker 
who  must  evaluate  tradeoffs  and 
examine  different  alternatives. 

•  Risk  assessments  include  an 
explicit  evaluation  of  uncertainties. 
Uncertainty  analysis  lends  credibility 
and  a  degree  of  confidence  to  the 
assessment  that  can  strengthen  its  use  in 
decisionmaking  and  can  help  the  risk 
manager  focus  research  on  those  areas 
that  Mill  lead  to  the  greatest  reductions 
in  imcertainty. 

•  Risk  assessments  can  provide  a 
basis  for  comparing,  ranking,  and 
prioritizing  risks.  TTie  risk  manager  can 
use  such  information  to  help  decide 
amon^  several  management  alternatives. 

•  Risk  assessments  emphasize 
consistent  use  of  well-defined  and 
relevant  endpoints.  This  is  especially 
important  for  ensiuing  that  the  residts  of 
the  risk  assessment  will  be  expressed  in 
a  way  that  the  risk  manager  can  use. 

1.1.2.  Risk  Management  Considerations 

Although  risk  assessors  and  risk 
managers  interact  both  at  the  initiation 
and  completion  of  an  ecological  risk 
assessment  (sections  2,  3,  5  and  6),  risk 
managers  decide  how  to  use  the  results 
of  an  assessment  and  whether  a  risk 
assessment  should  be  conducted.  While 
a  detailed  review  of  management  issues 
is  beyond  the  scope  of  these  guidelines, 
key  areas  are  highlighted  below. 

•  A  risk  assessment  is  not  always 
required  for  management  action.  When 
faced  with  compelling  ecological  risks 
and  an  immediate  need  to  make  a 
decision,  a  risk  manager  might  proceed 
without  an  assessment,  depending  on 
professional  judgment  and  statutory 
requirements  (U.S.  EPA.  1992a). 

•  Because  initial  management 
decisions  or  statutory  requirements 
significantly  affect  the  scope  of  an 
assessment,  it  is  important,  where 
possible,  for  risk  managers  to  consider 

a  broader  scope  or  alternative  actions  for 
a  risk  assessment.  Sometimes  a 
particular  statute  may  require  the  risk 
assessment  to  focus  on  one  type  of 
stressor  (e.g.,  chemicals)  when  there  are 
other,  perhaps  more  important,  stressors 
in  the  system  (e.g.,  habitat  alteration).  In 
other  situations,  however,  it  may  be 
possible  to  evaluate  a  range  of  options. 
For  example,  before  requesting  an 


ecological  risk  assessment  of  alternative 
sites  for  the  construction  and  operation 
of  a  dam  for  hydroelectric  power,  risk 
managers  may  consider  lai^r  issues 
such  as  the  need  for  the  additional 
power  and  the  feasibility  of  using  other 
power-generating  options. 

•  Risk  managers  consider  many 
factors  in  making  regulatory  decisions. 
Legal  mandates  may  require  the  risk 
manager  to  take  certain  courses  of 
action.  PoUtical  and  social 
considerations  may  lead  the  risk 
manager  to  make  decisions  that  are 
either  more  or  less  ecologically 
protective.  Economic  factors  may  also 
be  critical.  For  example,  a  course  of 
action  that  has  the  least  ecological  risk 
may  be  too  expensive  or  technologically 
infeasible.  If  cost-benefit  analysis  is 
appUed,  ecological  risks  may  be 
translated  into  monetary  terms  to  be 
compared  against  other  monetary 
considerations.  Thus,  while  ecological 
risk  assessment  provides  critical 
information  to  risk  managers,  it  is  only 
ptut  of  the  whole  environmental 
decisionmaking  process. 

1 .2.  Scope  and  Intended  Audience 

These  guidelines  replace  the  EPA 
report.  Framework  for  Ecological  Risk 
Assessment  (referred  to  as  the 
Framework  Report.  U.S.  EPA,  1992a). 
As  a  next  step  in  developing  Agency- 
wide  guidance,  the  guidelines  expand 
on  and  modify  fiamework  concepts  to 
reflect  Agency  experience  in  the  several 
years  since  the  Framework  Report  was 
published  (see  Appendix  A).  Like  the 
Framework  Report,  these  guidelines  are 
broad  in  scope,  describing  general 
principles  and  providing  numerous 
examples  to  show  how  ecological  risk 
assessment  can  be  applied  to  a  wide 
range  of  systems,  stressors,  and 
biological,  spatial,  and  temporal  scales. 
This  approach  provides  flexibility  to 
permit  EPA's  offices  and  regions  to 
develop  specific  guidance  suited  to  their 
particular  needs. 

The  proposed  poUdes  set  out  in  this 
document  are  intended  as  internal 
guidance  for  EPA.  Risk  assessors  and 
risk  managers  at  EPA  are  the  primary 
audience  for  this  document,  although 
these  guidelines  may  be  useful  to  others 
outside  the  Agency  (e.g..  Agency 
contractors,  state  agencies,  and  other 
interested  parties).  These  Proposed 
Guidelines  are  not  intended,  nor  can 
they  be  reUed  upon,  to  create  any  rights 
enforceable  by  any  party  in  fitigation 
with  the  United  States.  This  document 
is  not  a  regulation  and  is  not  intended 
for  EPA  regulations.  These  Proposed 
Guidelines  set  forth  current  scientific 
thinking  and  approaches  for  conducting 
and  evaluating  ecological  risk 
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assessmcvits.  As  with  other  EPA 
guidelines  (developmental  toxicity,  56 
FR  63798-63826;  exposure  assessment, 
57  FR  22^88-22938;  and 
carcinogenicity.  61  FR  17960-18011), 
EPA  will  revisit  these  guidelines  as 
experience  and  scientific  consensus 
evolves. 

These  guidelines  do  not  provide 
detailed  guidance  in  specific  areas  nor 
are  they  Intended  to  be  highly 
prescriptive.  These  guidelines  describe 
the  strengths  and  limitations  of  alternate 
approaches  and  may  not  apply  to  a 
particular  situation  based  upon  the 
circumstances.  Agency  preferences  are 
expressed  where  possible,  but  because 
ecological  risk  assessment  is  a  rapidly 
evolving  discipline,  requirements  for 
specific  approaches  could  soon  become 
outdated.  EPA  intends  to  develop  a 
series  of  shorter,  more  detailed  guidance 
documents  on  specific  ecological  risk 


assessment  topics  after  these  guidelines 
have  been  finalized. 

These  guidelines  emphasize  processes 
and  approaches  for  analyzing  data 
rather  than  specific  data  collection 
techniques,  methods,  or  models.  Also, 
while  these  guidelines  discuss  the 
interface  between  the  risk  assessor  and 
risk  manager,  a  detailed  discussion  of 
the  use  of  ecological  risk  assessment 
information  in  the  risk  management 
process  (e.g.,  the  economic,  legsl, 
poUtical,  or  social  implications  of  the 
risk  assessment  results)  is  beyond  the 
scope  of  these  guidelines.  Other  EPA 
publications  discuss  how  ecological 
concerns  have  been  addressed  in 
decisionmaking  at  EPA  (U.S.  EPA, 
1994g)  and  provide  an  introduction  to 
ecological  risk  assessment  for  risk 
managers  (U.S.  EPA,  1995b). 

1.3.  Guidelines  Organization 

These  guidelines  are  structiired 
according  to  the  ecological  risk 


assessment  process  as  shown  in  figure 
1-2.  Within  problem  formulation 
(section  3),  important  areas  addressed 
include  identifying  goals  and 
assessment  endpoints,  preparing  the 
conceptual  model,  and  developing  an 
analysis  plan.  The  analysis  phase 
(section  4)  involves  evaluating  exposure 
to  stressors  and  the  relationship 
between  stressor  levels  and  ecological 
effects.  In  risk  characterization  (section 
5),  key  elements  are  estimating  risk 
through  integration  of  exposure  and 
stressor-response  profiles  and 
describing  risk  by  discussing  lines  of 
evidence,  interpreting  adversity,  and 
summarizing  uncertainty.  In  addition, 
discussions  between  the  risk  ass^sor 
and  risk  manager  at  the  beginning 
(section  2)  and  end  of  the  risk 
assessment  (section  6)  are  highlighted. 
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Figure  1-2.  The  ecological  risk  assessment  framework,  with  an  expanded  view  of  each 
phase.  Within  each  phase,  rectangular  boxes  designate  inputs,  hexagon-shaped  boxes 
indicate  actions,  and  circular  boxes  represent  outputs.  Problem  formulation,  analysis,  and 
risk  characterization  are  discussed  in  sections  3, 4,  and  5,  respectively.  Sections  2  and  6 
describe  interactions  between  risk  assessors  and  risk  managers. 
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The  rea^r  may  notice  that  cross- 
cutting  topics  ara  covered  in  several 
sections.  These  include  uncertainty, 
models,  evaluating  data,  causality, 
linking  measures  of  effect  to  assessment 
endpoints,  and  identifying  ecological 
effects.  Considerations  appropriate  to 
the  diflisrent  phases  of  ecological  risk 
assessment  are  discussed. 


2.  Planwqg  TIm  Risk . 

Dialegae  Betweea  Kiek  Maaagers  tmi 

Risk  Asaeeaen 

The  purpose  for  an  ecological  risk 
assessment  is  to  produce  a  scientific 
evaluation  of  ecological  risk  that  enables 
managers  to  make  infnmed 
environmental  dedsions.  To  ensure  that 
ecological  risk  assessments  meet  risk 
managers'  needs,  a  planning  dialogue 
between  risk  mnnayrs  and  risk 
assessors  (see  text  notes  2-1  and  2-2)  is 
a  critical  first  step  toward  initiating 
problem  ffrmulation  and  plays  a 
continuin|  role  during  the  conduct  of 
the  risk  assessment.  Planning  is  the 
beginning  of  a  necessary  interface 
between  risk  managers  and  risk 
assessors  and  is  represented  by  a  side 
box  in  the  ecological  risk  assessment 
diagram  (see  figure  1-2).  It  is  due  to  the 
importanoe  of  planning  and  the 
significant  role  it  plays  in  ecological  risk 
assessments  that  this  section  on 
planning  is  incorporated  into  guidelines 
on  ecological  risk  assessment.  However, 
it  is  impeilitive  to  remember  that  the 
planning  process  is  ctistinct  from  the 
scientific  conduct  of  an  ecological  risk 
assessment.  This  distinction  helps 
ensure  thait  political  and  social  issues, 
while  helding  to  define  the  objectives 
for  the  risk  assessment,  do  not  bias  the 
scientific  evaluation  of  risk. 

During  the  planning  dialogue,  risk 
managers  and  risk  assessors  each  bring 
important  perspectives  to  the  table.  In 
general,  risk  managers  are  charged  with 
protecting  societal  values  (e.g.,  human 
health  and  the  environment)  and  must 
ensure  thaft  the  risk  assessment  will 
provide  information  relevant  to  a 
decision.  To  meet  this  charge,  risk 
managers  describe  why  the  risk 
assessment  is  needed,  what  decisions  it 
will  support,  and  what  they  want  to 
receive  from  the  risk  assessor.  It  is  also 
helpful  for  managers  to  consider  what 
problems  they  have  encountered  in  the 
past  when  trying  to  use  risk  assessments 
for  decisionmaking.  In  turn,  it  is  the 
ecological  risk  assessors'  role  to  ensure 
that  science  is  effectively  tised  to 
address  ec»logical  concerns.  Risk 
assessors  describe  what  they  can 
provide  to  the  risk  manager,  where 
problems  are  likely  to  occur,  and  where 
uncertainty  may  be  problematic.  Both 
evaluate  the  potential  value  of 


conducting  a  risk  assessment  to  address 
identified  problems. 

Both  risk  managers  and  risk  assessiM^ 
are  responsible  for  coming  to  agreement 
on  the  goals,  scope,  and  timing  of  a  risk 
assessment  and  the  resources  that  are 
available  and  necessary  to  achieve  the 
goals.  Together  they  use  information  on 
the  area's  ecosystems,  regulatory 
endp>oints,  and  publicly  perceived 
environmental  values  to  interpret  the 
goals  for  use  in  the  ecological  risk 
assessment.  Examples  of  questions  risk 
managers  and  risk  assessors  may 
address  during  planning  are  provide^  in 
text  note  2-3. 

The  first  step  in  planning  may  be  te 
determine  if  a  risk  assessment  is  the  best 
option  for  making  the  decision  required. 
Questions  ccmceming  what  is  known 
about  the  degree  of  risk,  what 
management  options  are  available  to 
mitigate  ch'  prevent  it,  and  the  value  of 
conducting  a  risk  assessment  compared 
wi^  other  ways  of  learning  about  and 
addressing  environmental  concerns  are 
asked  during  these  discussions,  hi  some 
cases,  a  risk  assessment  may  add  little 
value  to  the  decision  process.  It  is 
important  for  the  risk  manager  and  risk 
assessor  to  explore  alternative  options 
for  addressing  possible  risk  befcMe 
continuing  to  the  next  planning  stage 
(see  section  1.1.2). 

Once  the  decision  is  made  to  conduct 
a  risk  assessment,  planning  focuses  on 
(1)  establishing  management  goals  that 
are  agreed  on,  clearly  articulated,  and 
contain  a  way  to  measure  success;  (2) 
defining  the  decisions  to  be  made 
within  the  context  of  the  management 
goals;  and  (3)  agreeing  on  the  scope, 
complexity,  and  focus  of  the  risk 
assessment,  including  the  expected 
output  and  the  technical  and  financial 
support  available  to  complete  it.  Te 
achieve  these  objectives,  risk  managers 
and  risk  assessors  must  each  play  an 
active  role  in  planning  the  ri^ 
assessment. 

2.1.  Establishing  Management  Goals 

Management  goals  for  a  risk 
assessment  are  established  by  risk 
managers  but  are  derived  in  a  variety  of 
ways.  Many  Agency  risk  assessments 
are  conducted  based  on  legally 
established  management  goals  (e.g., 
national  regulatory  programs  generally 
have  management  goals  written  into  the 
law  governing  the  program).  In  this  case, 
goal  setting  was  previously  completed 
through  public  (tobate  in  establishing 
the  law.  In  most  cases,  legally 
established  management  goals  do  not 
provide  sufficient  guidance  to  the  risk 
assessor.  For  example,  the  objectives 
imder  the  Clean  Water  Act  to  "protect 
and  maintain  the  chemioal,  physical 


and  biological  integrity  of  the  nation's 
waters"  are  open  to  considerable 
interpretation.  Agency  managers  and 
staff  often  interpret  the  law  in 
regulations  and  guidance.  Significant 
interaction  between  the  risk  assessor 
and  risk  manager  may  be  needed  to 
translate  the  law  into  management  goals 
for  a  particular  location  or 
circumstance. 

As  the  Agency  increasingly 
emphasizes  "place-based"  or 
"community-based"  management  of 
ecological  resources  as  reconunended  in 
the  Edgewater  Consensus  (U.S.  EPA, 
1994e),  management  goals  take  on  new 
significance  for  the  ecological  risk 
assessor.  Management  goals  for  "places" 
such  as  watersheds  are  formed  as  a 
consensus  based  on  diverse  values 
reflected  in  Federal,  state,  and  local 
regulations;  constituency  group 
agendas;  and  public  concerns. 
Significant  interactions  among  a  variety 
of  interested  parties  are  required  to 
generate  agreed-on  management  goals 
for  the  resotirce  (see  text  note  2-4). 
Public  meetings,  constituency  group 
meetings,  evaluation  of  resource 
management  organization  chartera,  and 
other  means  of  looking  for  management 
goals  shared  by  these  diverse  groups 
may  be  necessary.  E)iverse  risk 
management  teams  may  elect  to  use 
social  scientists  trained  in  consensus- 
building  methods  to  help  establish 
management  goals.  Wliile  management 
goals  derived  in  this  way  may  require 
further  definition  (see  text  note  2—5), 
there  is  increased  confidetKe  that  these 
goals  are  supported  by  the  audience  for 
the  risk  assessment. 

Regardless  of  how  management  goals 
are  established,  goals  that  explicitly 
define  which  ecological  values  are  to  be 
protected  are  more  easily  used  to  design 
a  risk  assessment  for  decisionmaking 
than  general  management  goals. 
Whenever  goals  are  general,  risk 
assessors  must  interpret  those  goals  into 
ecological  values  that  can  be  measured 
or  estimated  and  ensure  that  the 
managere  agree  with  their  interpretation 
(see  text  note  2-6).  Legally  mandated 
goals  generally  are  interpreted  by 
Agency  managers  and  staff.  This 
interpretation  may  be  performed  once 
and  then  applied  to  the  multiple  similar 
assessments  (e.g.  evaluation  of  new 
chemicals).  For  other  risk  assessments, 
the  interpretation  is  imique  to  the 
ecosystem  being  assessed  and  must  be 
done  on  a  case-by-case  basis  as  part  of 
the  planning  process. 

2.2.  Management  Decisions 

A  risk  assessment  is  shaped  by  the 
kind  of  decision  it  will  support  When 
a  management  decision  is  explicitly 
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stated  and  closely  aligned  to 
management  actions,  the  scope,  focus, 
and  conduct  of  the  risk  assessment  are 
well  defined  by  the  specificity  of  the 
decision  to  be  made.  Some  of  these  risk 
assessments  are  used  to  help  establish 
national  policy  that  will  be  appUed 
consistently  across  the  country  (e.g., 
premanu&cture  notices  for  new 
chemicals,  protection  of  endangered 
species).  Other  risk  assessments  are 
designed  for  a  specific  site  (e.g., 
hazardous  waste  site  clean-up  level). 
When  decision  options  (e.g.,  decision 
criteria  in  the  data  quality  objectives 
process,  U.S.  EPA,  1994d;  see  section 
3.5.2  for  more  details]  are  known  prior 
to  the  risk,  assessment,  a  number  of 
assumptions  are  inherent  in  those 
options  that  need  to  be  explicitly  stated 
during  planning.  This  ensiu^s  that  the 
decision  criteria  are  not  altering  the 
scientific  validity  of  the  risk  assessment 
by  inappropriately  applying 
assumptions  or  unnecessarily  limiting 
the  variables.  For  many  risk 
assessments,  there  may  be  a  range  of 
possible  management  options  for 
managing  risk.  When  difierent 
management  options  have  been 
identified  (e.g.,  leave  alone,  clean  up,  or 
pave  a  contaminated  site),  risk 
assessment  can  be  u«ed  to  predict 
potential  risk  across  the  range  of  these 
management  options. 

Risk  assessments  may  be  designed  to 
provide  guidance  for  management 
initiatives  for  a  region  or  watershed 
where  multiple  stressors,  ecological 
values,  and  political  factors  Lafluence 
decisionmaking.  These  risk  assessments 
require  great  flexibility  and  breadth  and 
may  use  national  risk-based  information 
and  site-specific  risk  information  in 
conjimction  with  regional  evaluations  of 
risk.  As  risk  assessment  is  more 
fiequently  used  to  support  landscape- 
scale  management  decisions,  the 
diversity,  breadth,  and  complexity  of 
the  risk  assessments  increase 
significantly  and  may  include 
evaluations  that  focus  on  understanding 
ecological  processes  influenced  by  a 
diversity  of  hmnan  actions  and 
management  options.  Risk  assessments 
used  in  this  appfication  are  often  based 
on  a  general  goal  statement  aiid  require 
significant  planning  to  establish  the 
purpose,  scope,  and  complexity  of  the 
assessment. 

2.3.  Scope  and  Complexity  of  the  Risk 
Assessment 

Although  the  purpose  for  the  risk 
assessment  determines  whether  it  is 
national,  regional,  or  local,  the  resources 
available  for  conducting  the  risk 
assessment  determines  how  extensive 
and  complex  it  can  be  within  this 


framework  and  the  level  of  imcertainty 
that  can  be  expected.  Each  risk 
assessment  is  constrained  by  the 
availability  of  data,  scientific 
understanding,  expertise,  and  financial 
resources.  Within  these  constraints 
there  is  much  to  consider  when 
designing  a  risk  assessment.  Risk 
managers  and  risk  assessors  must 
discuss  in  detail  the  nature  of  the 
decision  (e.g.,  national  policy,  local 
economic  impact),  available  resources, 
opportunities  for  increasing  the  resource 
base  (e.g.,  partnering,  new  data 
collection,  alternative  analytical  tools), 
and  the  output  that  will  provide  the  best 
information  for  decisions  required  (see 
text  note  2-7). 

Part  of  the  agreement  on  scope  and 
complexity  is  based  on  the  maximum 
uncertainty  that  is  acceptable  in 
whatever  decision  the  risk  assessment 
supports.  The  lower  the  tolerance  for 
uncertainty,  the  greater  the  scope  and 
complexity  needed  in  the  risk 
assessment.  Risk  assessments  completed 
in  response  to  legal  mandates  and  likely 
to  be  challenged  in  court  often  require 
rigorous  attention  to  acceptable  levels  of 
uncertainty  to  ensiure  that  the 
assessment  will  be  used  in  a  decision. 
A  frank  discussion  is  needed  between 
the  risk  manager  and  risk  assessor  on 
sources  of  imcertainty  in  the  risk 
assessment  and  ways  uncertainty  can  be 
reduced  (if  necessary)  through  selective 
investment  of  resources.  Where 
appropriate,  planning  could  accoimt  for 
the  iterative  nature  of  risk  assessment 
and  include  explicitly  defined  steps. 
These  steps  may  take  the  form  of  "tiers" 
that  represent  increasing  levels  of 
complexity  and  investment,  vtrith  each 
tier  designed  to  reduce  uncertainty.  The 
plan  may  include  an  expUcit  definition 
of  iterative  steps  with  a  description  of 
levels  of  investment  and  decision 
criteria  for  each  tier.  Guidance  on 
addressing  the  interplay  of  management 
decisions,  study  boimdaries,  data  needs, 
imcertainty,  and  specifying  limits  on 
decision  errors  may  be  found  in  EPA's 
guidance  on  data  quaUty  objectives 
(U.S.  EPA,  1994d). 

2.4.  Planning  Outcome 

The  planning  phase  is  complete  when 
agreements  are  reached  on  the 
management  goals,  assessment 
objectives,  the  focus  and  scope  of  the 
risk  assessment,  resource  availability, 
and  the  type  of  decisions  the  risk 
assessment  is  to  support.  Agreements 
may  encompass  the  technical  approach 
to  be  taken  in  a  risk  assessment  as 
determined  by  the  regulatory  or 
management  context  and  reason  for 
initiating  the  risk  assessment  (see 
section  3.2),  the  spatial  scale  (e.g.,  local, 


regional,  or  national),  and  temporal 
scale  (e.g.,  the  time  frame  over  which 
stressors  or  efiiects  will  be  evaluated). 

In  mandated  risk  assessments, 
planning  agreements  are  often  codified 
in  regulations,  and  Uttle  documentation 
of  agreements  is  warranted.  In  risk 
assessments  where  planning  decisions 
can  be  highly  variable,  a  summary  of 
planning  agreements  may  be  important 
for  ensuring  that  the  risk  assessment 
remains  consistent  with  early 
agreements.  A  summary  can  provide  a 
point  of  reference  for  determining  if 
early  decisions  may  need  to  be  changed 
in  response  to  new  information.  There 
is  no  defined  format,  length,  or 
complexity  for  a  planning  summary.  It 
is  a  useful  reference  only  and  should  be 
tailored  to  the  complexity  of  the  risk 
assessment  it  represents.  However,  a 
summary  is  recommended  to  help 
ensure  quality  communication  between 
and  among  risk  managers  and  risk 
assessors  and  to  document  the  decisions 
that  have  been  agreed  upon. 

Once  planning  is  complete,  the  formal 
process  of  risk  assessment  begins 
through  the  initiation  of  problem 
formulation.  During  problem 
formulation,  risk  assessors  should 
continue  the  dialogue  vfixh  risk 
managers  following  assessment 
endpoint  selection  and  once  the 
analysis  plan  is  completed.  At  these 
points,  potential  problems  can  be 
identified  before  the  risk  assessment 
proceeds. 

3.  Problem  Formulation  Phase 

Problem  formulation  is  a  formal 
process  for  generating  and  evaluating 
preliminary  hypotheses  about  why 
ecological  effects  have  occurred,  or  may 
occur,  from  human  activities.  As  the 
first  stage  of  an  ecological  risk 
assessment,  it  provides  the  foundation 
on  which  the  entire  assessment 
depends.  During  problem  formulation, 
management  goals  developed  during 
planning  are  evaluated  to  establish 
objectives  for  the  risk  assessment,  the 
problem  is  defined,  and  the  plan  for 
analyzing  data  and  characterizing  risk  is 
determined.  Any  deficiencies  in 
problem  formulation  will  compromise 
all  subsequent  work  on  the  risk 
assessment  (see  text  note  3-1). 

3.1.  Products  of  Problem  Formulation 

Successful  completion  of  problem 
formulation  depends  on  the  quality  of 
three  products:  (1)  assessment 
endpoints  that  adequately  reflect 
management  goals  and -the  ecosystem 
they  represent,  (2)  conceptual  models 
that  describe  key  relationships  between 
a  stressor  and  assessment  endpoint  or 
among  several  stressors  and  assessment 
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endpoints  and  (3)  an  analysis  plan. 
Essential  lo  the  development  of  these 
products  i  re  the  effective  Integration 
and  evalui  ttion  of  available  information. 

The  foil  >wing  discussion  focuses  on 
the  produ(  Is  of  problem  formulation 
and  the  in  brmation  that  determines  the 
natiKe  of  those  products.  The  products 
are  featured  in  the  problem  formulation 
diagram  as  circles  (see  figure  3-1).  The 
types  of  information  that  must  be 
evaluated  to  generate  those  products  are 
shown  in  the  hexagon. 
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To  enhance  clarity,  the  organization 
of  the  following  discussion  follows  the 
above  topics.  However,  problem 
fonnulation  ia  not  necessarily 
completed  in  the  order  presented  here. 
First,  the  order  in  which  products  are 
produced  is  directly  related  to  why  the 
ecological  risk  assessment  is  initiated, 
as  addressed  in  section  3.2.  Second, 
problem  formulation  is  inherently 
interactive  and  iterative,  not  linear. 
Substantial  re^ valuation  is  expected  to 
occur  within  ^d  among  all  products  of 
problem  formulation. 

3.2.  Integration  of  Available  Information 

The  foundation  for  problem 
formulation  i3  the  integration  of 
available  infotmation  on  the  sources  of 
stressors  and  stressor  characteristics, 
exposvu«,  the  ecosystemCs)  potentially  at 
risk,  and  ecological  effects  (see  figure  3- 
1).  When  key  information  is  of  the 
appropriate  type  and  sufficient  quality 
and  quantity,  problem  formulation  can 
proceed  effectively.  When  key 
information  is  unavailable  in  one  or 
more  areas,  the  risk  assessment  may  be 
temporarily  suspended  while  new  data 
are  collected.  If  new  data  cannot  be 
collected,  theu  the  risk  assessment  will 
depend  on  what  is  known  and  what  can 
be  extrapolated  from  that  information. 
Complete  information  is  not  available  at 
the  beginning  of  many  risk  assessments. 
When  this  is  |he  case,  the  process  of 
problem  formulation  assists  in 
identifying  where  key  data  are  missing 
and  provides  the  framework  for  further 
research  wheie  more  data  are  needed. 
Where  data  ade  few,  a  clear  articulation 
of  the  limitations  of  conclusions,  or 
uncertainty,  from  the  risk  assessment 
becomes  increasingly  critical  in  risk 
characterization  (see  text  note  3-2). 

The  reason  'why  an  ecological  risk 
assessment  is  initiated  directly 
influences  what  information  is  available 
at  the  outset,  ^d  what  information 
must  be  foimd.  A  risk  assessment  can  be 
initiated  becajuse  a  known  or  potential 
stressor  may  be  released  into  the 
environment,  an  adverse  effect  or 
change  in  condition  is  observed,  or 
better  management  of  an  important 
ecological  value  (e.g.,  valued  ecological 
entities  such  as  species,  communities, 
ecosystems  at  places)  is  desired.  Risk 
assessments  Are  sometimes  initiated  for 
two  or  all  three  of  these  reasons. 

Risk  assessors  beginning  with 
information  ^aoni  the  source  or  stressor 
will  seek  available  information  on  the 
effects  the  stressor  might  be  associated 
with  and  the  ecosystems  that  it  will 
likely  be  fouitd  in.  Risk  assessors 
beginning  with  information  about  an 
observed  effect  or  change  in  condition 
will  need  to  seek  information  about 


potential  stressors  and  sources.  Risk 
assessors  starting  with  concern  over  a 
particular  ecological  value  may  need 
additional  information  on  the  specific 
condition  or  effect  of  interest,  the 
ecosystems  potentially  at  risk,  and 
potential  stressors  and  sources. 

The  initial  use  of  available 
information  is  a  scoping  process  similar 
to  that  used  to  develop  environmental 
impact  statements.  During  this  process, 
data  and  information  (i.e.,  actual, 
inferred,  or  estimated)  are  considered  to 
ensure  that  nothing  important  is 
overlooked.  A  comprehensive 
evaluation  of  all  information  provides 
the  framework  for  generating  a  large 
array  of  risk  hypotheses  to  consider  (see 
section  3.4.1).  After  the  initial  scoping 
process,  information  quahty  and 
applicability  to  the  particular  problem - 
of  concern  are  increasingly  scrutinized 
as  the  risk  assessor  proceeds  through 
problem  formulation.  When  analysis 
plans  are  formed,  data  validity  becomes 
a  significant  factor  to  consider.  Issues 
relating  to  evaluating  data  quality  are 
discussed  in  the  analysis  phase  (see 
section  4.1). 

As  the  complexity  and  spatial  scale  of 
a  risk  assessment  increase,  information 
needs  escalate.  Ecosystems 
characteristics  directly  influence  when, 
how,  and  why  particiJar  ecological 
entities  may  become  exposed  and 
exhibit  adverse  effects  due  to  particular 
stressors.  Predicting  risks  bora  multiple 
chemical,  physical,  and  biological 
stressors  requires  an  imderstanding  of 
their  interactions.  Risk  assessments  for 
a  region  or  watershed,  where  multiple 
stressors  are  the  rule,  require 
consideration  of  ecological  processes 
operating  at  larger  spatial  scales. 

Despite  limitations  on  what  is  known 
about  ecosystems  and  the  stressors 
influencing  them,  the  process  of 
problem  formulation  offers  a  valuable 
systematic  approach  for  organizing  and 
evaluating  available  information  on  all 
stressors  and  possible  effects  in  a  way 
that  can  be  useful  to  risk  assessors  and 
decisionmakers.  Text  note  3-3  provides 
a  series  of  questions  that  risk  assessors 
should  attempt  to  answer  using 
available  information,  many  of  which 
were  drawn  from  Bamthouse  and 
Brown  (1994).  This  exercise  will  help 
risk  assessors  identify  known  and 
unknown  relationships,  both  of  which 
are  important  in  problem  formulation. 
Prolnem  formmation  proceeds  with 
the  identification  of  assessment 
endpoints,  and  the  development  of 
conceptual  models  and  the  analysis 
plan  (discussed  below).  However,  the 
mder  in  which  these  task  are  done  is 
influenced  by  the  reason  for  initiating 
the  assessment  (text  note  3—4).  Early 


recognition  that  initiation  effects  the 
order  of  product  generation  will  help 
facilitate  the  development  of  problem 
formulation. 

3.3.  Selecting  Assessment  End  points 

Assessment  endpoints  are  "explicit 
expressions  of  the  actual  environmental 
value  that  is  to  be  protected"  (U.S.  EPA, 
1992a).  Assessment  endpoints  are 
critical  to  problem  formulation  because 
they  link  the  risk  assessment  to 
management  concerns  and  they  are 
central  to  conceptual  model 
development.  Their  relevance  to 
ecological  risk  assessment  is  determined 
by  how  well  they  target  susceptible 
ecological  entities.  Their  ability  to 
support  risk  management  decisions 
depends  on  how  well  they  represent 
measiuable  characteristics  of  the 
ecosystem  that  adequately  represent 
management  goals.  The  selection  of 
ecological  concerns  and  assessment 
endpoints  in  EPA  has  traditionally  been 
done  internally  by  individual  Agency 
program  offices  (U.S.  EPA,  1994g).  More 
recently.  Agency  activities  such  as  the 
watershed  protection  approach  and 
community-based  envirorunental 
protection  have  used  contributions  by 
interested  parties  in  the  selection  of 
ecological  concerns  and  assessment 
endpoints.  This  section  describes 
criteria  for  selecting  and  defining 
assessment  endpoints. 

3.3.1.  Selecting  What  To  Protect 

The  ecological  resources  selected  to 
represent  management  goals  for 
environmental  protection  are  reflected 
in  the  assessment  endpoints  that  drive 
ecological  risk  assessments.  Assessment 
endpoints  often  reflect  environmental 
values  that  are  protected  by  law, 
provide  critical  resources,  or  provide  an 
ecological  function  that  would  be 
significantly  impaired  (or  that  society 
would  perceive  as  having  been 
impaired)  if  the  resource  were  altered. 

Although  many  potential  assessment 
endpoints  may  be  identified, 
considering  the  practicality  of  using 
particular  assessment  endpoints  will 
help  refine  selections.  For  example, 
when  the  attributes  of  an  assessment 
endpoint  can  be  measured  directly, 
extrapolation  is  unnecessary;  therefore 
this  uncertainty  is  not  introduced  into 
the  results.  Assessment  endpoints  that 
cannot  be  measured  directly  but  can  be 
represented  by  measures  that  are  easily 
monitored  and  modeled  still  provide  a 
good  foimdation  for  the  risk  assessment. 
Assessment  endpoints  that  cannot  be 
linked  with  measurable  attributes  are 
not  appropriate  for  a  risk  assessment. 

Three  principal  criteria  are  used  when 
selecting  assessment  endpoints:  (1)  their 
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ecological  relevance,  (2)  their 
susceptibility  to  the  known  or  potential 
stressors,  and  (3)  whether  they  represent 
management  goals.  Of  these  three 
criteria,  ecological  relevance  and 
susceptibility  are  essential  for  selecting 
assessment  endpoints  that  are 
scientifically  valid.  Rigorous  selection 
based  on  these  criteria  must  be 
maintained.  However,  to  increase  the 
likelihood  that  the  risk  assessment  will 
be  used  in  management  decisions, 
assessment  endpoints  that  represent 
societal  values  and  management  goals 
are  more  effective.  Given  the  complex 
functioning  of  ecosystems  and  the 
interdependence  of  ecological  entities,  it 
is  likely  that  assessment  endpoints  can 
be  selected  that  are  responsive  to ' 
management  goals  while  meeting 
scientific  criteria.  This  provides  a  way 
to  ad<hess  changes  that  may  occur  over 
time  in  the  public's  perception  of 
ecological  value  (e.g.,  wetlands  viewed 
as  infested  swamps  30  years  ago  are 
considered  prime  wildlife  habitat  today; 
Suter,  19g3a).  Assessment  endpoints 
that  meet  all  three  criteria  provide  the 
best  foundation  for  an  effective  risk 
assessment  (e.g.,  see  text  note  3-S). 

3.3.1.1.  Ecological  Relevance 

Ecologically  relevant  endpoints  reflect 
important  characteristics  of  the  system 
and  are  functionally  related  to  other 
endpoints  (U.S.  EPA,  1992a).  These  are 
endpoints  that  help  sustain  the  natural 
structure,  function,  and  biodiversity  of 
an  ecosystem.  For  example,  ecologically 
relevant  endpoints  may  contribute  to 
the  food  base  (e.g.,  primary  production), 
provide  habitat,  promote  regeneration  of 
critical  resources  (e.g.,  decomposition  or 
nutrient  cycling),  or  reflect  the  structure 
of  the  community,  ecosystem,  or 
landscape  (e.g.,  species  diversity  or 
habitat  mosaic).  Changes  in  ecologically 
relevant  endpoints  can  result  in 
unpredictable  and  widespread  effects. 

Ecological  relevance  becomes  most 
important  when  risk  assessors  are 
identifying  the  potential  cascade  of 
adverse  effects  that  could  result  from 
the  loss  or  reduction  of  one  or  more 
species  ot  a  change  in  ecosystem 
function  (see  text  note  3-6).  Careful 
selection  of  assessment  endpoints  that 
address  both  specific  organisms  of 
concern  and  landscape-level  ecosystem 
processes  becomes  increasingly 
important  in  land9cap>e-level  Ask 
assessments.  In  some  cases,  it  may  be 
possible  to  select  one  or  more  species 
and  an  ecosystem  process  to  represent 
larger  functional  community  or 
ecosystem  processes. 

Determining  ecological  relevance  in 
specific  cases  requires  expert  judgment 
based  on^ite-spcKdfic  information. 


preliminary  site  surveys,  or  other 
available  information.  The  less 
information  available,  the  more  critical 
it  is  to  have  informed  expert  judgment 
to  ensure  appropriate  selections.  If 
assessment  endpoints  in  a  risk 
assessment  are  not  ecologically  relevant, 
the  results  of  the  risk  assessment  may 
predict  risk  to  the  assessment  endpoints 
selected  but  seriously  misrepresent  risk 
to  the  ecosystem  of  concern,  which 
could  lead  to  misguided  management. 

3.3.1.2.  Susceprtibility  to  Known  or 
Potential  Stressors 

Ecological  resources  are  considered 
siisceptible  when  they  are  sensitive  to  a 
hiunan-induced  stressor  to  which  they 
are  exposed.  Sensitivity  refers  to  how 
readily  an  ecological  entity  is  affected 
by  a  particular  stressor.  Sensitivity  is 
directly  related  to  the  mode  of  action  of 
the  stressors.  For  example,  chemical 
sensitivity  is  influenced  by  individual 
physiology  and  metabolic  pathways. 
Sensitivity  also  is  influenced  by 
individual  and  community  life-history 
characteristics.  For  example,  species 
with  long  life  cycles  and  low 
reproductive  rates  will  be  more 
viilnerable  to  extinction  from  increases 
in  mortaUty  than  those  with  short  Ufe 
cycles  and  high  reproductive  rates. 
Species  with  lafge  home  ranges  may  be 
more  sensitive  to  habitat  fragmentation 
when  the  fragment  is  smaller  than  their 
required  home  range  compared  to  those 
with  smaller  home  ranges  within  a 
fragment.  However,  habitat 
fragmentation  may  also  affect  species 
with  small  home  ranges  where 
migration  is  a  necessary  part  of  their  life 
history  and  fragmentation  prevents 
exchange  among  subpopulations. 

Sensitivity  may  be  related  to  the  Ufe 
stage  of  an  organism  when  exposed  to 
a  stressor.  Frequently,  young  animals 
are  more  sensitive  to  stressors  than 
adults.  FcH"  example.  Pacific  salmon  eggs 
and  fry  are  very  sensitive  to 
sedimentation  fit>m  forest  logging 
practices  and  road  building  because 
they  can  be  smothered.  Age-dependent 
sensitivity,  however,  is  not  only  in  the 
young.  In  many  species,  special  events 
like  migration  (e.g.,  in  birds)  and 
molting  (e.g.,  in  harbor  seals)  represent 
significant  energy  investments  that 
make  these  organisms  more  vulnerable 
to  an  array  of  possible  stressors.  Finally, 
sensitivity  may  be  increased  by  the 
presence  of  other  stressors  or  natural 
disturbances.  For  example,  the  presence 
of  insect  pests  and  disease  may  make 
plants  more  sensitive  to  damage  from 
ozone  (Heck,  1993). 

Measures  of  sensitivity  may  include 
mortality  or  adverse  reproductive  effects 
from  exposure  to  toxics,  behavioral 


abnormahties,  avoidance  of  significant 
food  sources  or  nesting  sites,  or  loss  of 
offspring  to  predation  because  of  the 
proximity  of  stressors  such  as  noise, 
habitat  alteration  or  loss,  community 
structural  chances,  or  other  factors. 

Exposure  is  the  other  key  determinant 
in  susceptibiUty.  Exposure  can  mean  co- 
occunence.  contact,  or  the  absence  of 
contact,  depending  on  the  stressor  and 
assessment  endpoiat  (see  section  4  for 
more  discussion).  The  amount  and 
conditions  of  exposiue  directly 
influence  how  an  ecological  entity  ivill 
respond  to  a  stressor.  Thus,  to 
determine  what  entities  are  susceptible, 
it  is  impwtant  to  oonsider  information 
on  the  proximity  of  an  ecological 
resource  to  the  stressor,  the  timing  of 
exposure  (both  in  terms  of  frequency 
and  duration),  and  the  intensity  of 
exposure  occurring  during  sensitive  life 
stages  of  the  organisms. 

Adverse  effects  of  a  particular  stressor 
may  be  important  during  one  part  of  an 
organism's  life  cycle,  such  as  early 
development  or  reproduction.  Adverse 
effects  may  result  from  exposure  to  a 
stressor  or  to  the  absence  of  a  necessary 
resolute  during  a  critical  life  stage.  For 
example,  if  fish  are  unable  to  find 
suitable  nesting  sites  during  their 
reproductive  phase,  risk  is  significant 
even  when  water  quality  is  high  and 
food  sources  abundant.  The  interplay 
between  life  stage  and  stressors  can  be 
very  complex  (e.g.,  see  text  note  3-7). 

Exposure  may  occur  in  one  place  or 
time,  and  effects  may  not  occur  until 
another  place  or  time.  Both  life  histoiy 
characteristics,  as  described  under 
sensitivity,  and  the  circumstances  of 
exposure,  influence  susceptibility  in 
this  case.  For  example,  the  temperature 
of  the  incubation  mediiun  of  marine 
turtle  eggs  affects  the  sex  ratio  of  the 
offspring.  But  the  population  impacts  of 
a  change  ia  incubation  temperatiue  may 
not  be  observable  until  years  later  when 
the  cohort  of  affected  t\ulles  begins  to 
reproduce.  E>elayed  effects  and  multipfe 
stressor  exposures  add  complexity  to 
evaluations  of  susoeptibihty.  For 
example,  although  toxicity  tests  may 
determine  receptor  sensitivity  to  one 
stressor,  the  degree  of  susoeptibihty  may 
depend  on  the  co-occturence  of  another 
stressor  that  significantly  alters  receptor 
resfKinse.  Conceptual  models  (see 
section  3.4)  need  to  reflect  these  factors. 
If  a  species  is  unlikely  to  be  exposed  to 
the  stressor  of  concern,  it  is 
inappropriate  as  an  assessment 
endpoint 

3.3.1.3.  Representation  of  Management 
Goals 

Ultimately,  the  value  of  a  risk 
assessment  depends  on  whether  it  can 
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support  quality  management  decisions. 
Risk  managers  are  more  willing  to  use 
a  risk  assessment  for  making  dedsicms 
when  the  assessment  is  based  on  values 
and  organisms  that  people  care  about 
These  values,  interpreted  from 
management  goals  (see  section  2)  into 
assessment  eixipoints,  provide  a  defined 
and  measurable  entity  for  the  risk 
assessment.  Candidates  for  assessment 
endpoints  might  include  entities  such  as 
endangered  species,  commercially  or 
recraatioiudly  important  species, 
hmctional  attributes  that  support  food 
sources  or  flood  control  (wetland  water 
sequestration,  for  example),  or  aesthetic 
values,  such  as  clean  air  in  national 
parks  or  the  existence  of  charismatic 
species  like  eagles  or  whales. 

Selection  of  assessment  endpoints 
based  on  public  perceptions  alone  could 
lead  to  management  decisions  that  do 
not  consider  important  ecological 
information.  WhUe  being  responsive  to 
the  public  is  important,  it  does  not 
obviate  the  requirement  for  scientific 
validity  as  represented  by  the  sections 
on  ecological  relevance  and 
susceptibility.  Many  ecological  entities 
and  attributes  meet  the  necessary 
scientific  rigor  as  assessment  endpoints; 
some  will  be  recognized  as  valuable  by 
risk  managers  and  the  public,  and  others 
will  not.  Midges,  for  example,  can 
represent  the  base  of  a  complex  food 
web  that  supports  a  popular  sports 
fishery.  They  may  also  be  considered 
pests.  While  both  midges  and  fish  are 
important  ecological  entities  in  this 
ecosystem  and  represent  key 
components  of  the  aquatic  community, 
selecting  the  fishery  as  the  assessment 
endpoint  and  using  midges  as  a  critical 
ecological  entity  to  measure  allow  both 
entitles  to  be  used  in  the  risk 
assessment,  lliis  choice  maintains  the 
scientific  vaUdity  of  the  risk  assessment 
and  is  responsive  to  management 
concerns.  In  those  cases  where  the  risk 
assessor  identifies  a  critical  assessment 
endpoint  thatj  is  unpopular  with  the 
public,  the  risk  assessor  may  find  it 
necessary  to  present  a  persuasive  case  in 
its  favor  based  on  scientific  arguments. 

3.3.2.  Defining  Assessment  Endpoints 

Assessment  endpoints  provide  a 
transition  between  broad  management 
goals  and  the  specific  measures  used  in 
an  assessment.  They  help  assessors 
identify  measurable  attributed  to 
quantify  and  predict  change. 
Assessment  endpoints  also  help  the  risk 
assessor  detefmine  whether 
management  goals  have  been  or  can  be 
achieved  (see  text  note  3—8). 

Two  elements  are  required  to  define 
an  assesonenit  endpoint.  The  first  is  the 
valued  ecological  entity.  This  can  be  a 


species  (e.g.,  eelgrass.  piping  plover),  a 
functional  group  of  sp)ecies  (e.g., 
raptors),  an  ecosystem  function  or 
characteristic  (e.g.,  nutrient  cycling),  a 
specific  valued  habitat  (e.g.,  wet 
meadows)  or  a  unique  place  (e.g.,  a 
remnant  of  native  prairie).  The  second 
is  the  characteristic  about  the  entity  of 
concern  that  is  important  to  protect  and 
potentially  at  risk.  For  example,  it  is 
necessary  to  define  what  is  important 
for  piping  plovers  (e.g.,  nesting  and 
feeding  success),  eel^ass  (e.g.,  areal 
extent  and  patch  si^e),  and  wetlands 
(e.g.,  endetoic  wet  meadow  community 
structure  and  function).  For  an 
assessment  endpoint  to  provide  a  clear 
interpretation  of  the  management  goals 
and  the  basis  for  measurement  in  the 
risk  assessment,  both  an  entity  and  an 
attribute  are  reqiiired. 

Assessment  endpoints  are  distinct 
bom  management  goals.  They  do  not 
represent  what  the  managers  or  risk 
assessors  want  to  achieve.  As  such  they 
do  not  contain  words  like  "protect," 
"maintain,"  or  "restore,"  or  indicate  a 
direction  for  change  such  as  "loss"  or 
"increase." 

Defining  assessment  endpoints  can  be 
difficvdt.  They  may  be  too  broad,  vague, 
or  narrow,  or  they  may  be  inappropriate 
for  the  ecosystem  requiring  protection. 
"Ecological  integrity"  is  a  frequently 
dted,  but  vague,  goal  and  an  even  more 
vague  assessment  endpoint.  "Integrity" 
can  only  be  used  effectively  when  its 
meaning  is  explicitly  characterized  for  a 
particular  ecosystem,  habitat,  or  entity. 
This  may  be  done  by  selecting  key 
entities  and  processes  of  an  ecosystem 
and  describing  characteristics  that  best 
represent  integrity  for  that  system.  For 
example,  general  goals  for  Waquoit  Bay 
were  translated  into  several  assessment 
endpoints,  including  "estuarine  eelgrass 
abundance  and  distribution"  (see  text 
note  2-6). 

Expert  judgment  and  an 
understanding  of  the  characteristics  and 
function  of  an  ecosystem  are  important 
for  translating  general  goals  into  usable 
assessment  endpoints.  Endpoints  that 
are  too  narrowly  defined,  however,  may 
not  support  effective  risk  management. 
For  example,  if  an  assessment  is  focused 
on  protecting  the  habitat  of  an 
endangered  species,  the  risk  kssessment 
may  overlook  important  characteristics 
of  the  ecosystem  and  fail  to  include 
critical  variables  (see  text  note  3-7). 

Assessment  endpoints  must  be 
appropriate  for  the  ecosystem  of 
concern.  Selecting  a  game  fish  that 
grows  well  in  reservoirs  may  meet  a 
"fisasible"  management  goal,  but  would 
be  inappropriate  for  evaluating  risk  from 
a  new  hydroelectric  dam  if  the 
ecosystem  of  concern  is  a  stream  in 


which  salmon  spawn  (see  text  note  3- 
5).  Although  the  game  fish  will  satisfy 
the  fishable  goal  and  may  be  highly 
desired  by  local  fishermen,  a  reservoir 
species  does  not  represent  the 
ecosystem  at  risk.  A  vague  "viable  fish 
populations"  assessment  endpoint 
substituted  by  "reproducing 
populations  of  indigenous  salmonids" 
could  therefore  prevent  the 
development  of  an  inappropriate  risk 
assessment. 

Clearly  defined  assessment  endpoints 
provide  direction  and  boundaries  for  the 
risk  assessment  and  can  minimize 
miscommimication  and  reduce 
uncertainty.  Assessment  endpoints 
directly  influence  the  type, 
characteristics,  and  interpretation  of 
data  and  information  used  for  analyses 
and  the  scale  and  character  of  the 
assessment.  For  example,  an  assessment 
endpoint  such  as  "egc  production  of 
pond  invertebrates"  oefines  local 
population  characteristics  and  requires 
very  different  types  of  data  and 
ecosystem  characterization  compared 
with  "watershed  aquatic  community 
structure  and  function."  If  concerns  are 
local,  the  assessment  endpoints  shoiUd 
not  focus  on  landscape  concerns.  Where 
ecosystem  processes  and  landscape 
mosaics  are  of  concern,  survival  of  a 
particular  species  would  provide 
inadequate  representation.  Assessment 
endpoints  that  are  poorly  defined, 
inappropriate,  or  at  the  incorrect  scale 
can  be  very  problematic.  Common 
problems  encoimtered  in  selecting 
assessment  endpoints  are  simunarized 
in  text  note  3-9. 

The  presence  of  multiple  stressors 
should  influence  the  selection  of 
assessment  endpoints.  When  it  is 
possible  to  select  one  assessment 
endpoint  that  is  sensitive  to  many  of  the 
identified  stressors,  yet  responds  in 
different  ways  to  different  stressors,  it  is 
possible  to  consider  the  combined 
effects  of  multiple  stressors  while  still 
discriminating  among  effects.  For 
example,  if  recruitment  of  a  fish 
population  is  the  assessment  endpoint, 
it  is  important  to  recognize  that 
recruitment  may  be  adversely  affected  at 
several  life  stages,  in  different  habitats, 
through  different  ways,  by  different 
stressors.  The  measvues  of  effect, 
exposure,  and  ecosystem  and  receptor 
characteristics  chosen  to  evaluate 
recruitment  provide  a  basis  for 
discriminating  among  different 
stressors,  individual  effects,  and  their 
combined  effect. 

The  assessment  endpoint  can  provide 
a  basis  for  comparing  a  range  of 
stressors  if  carefully  selected.  For 
example,  the  National  Crop  Loss 
Assessment  Network  (Heck,  1983) 
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selected  crop  yields  as  the  assessment 
endpoint  to  evaluate  the  ciimulative 
eSscts  of  multiple  stressors.  Although 
the  primary  stressor  was  ozone,  the 
crop-yield  endpoint  allowed  them  to 
consider  the  eSiscts  of  sulfur  dioxide 
and  soil  moisture.  As  Bamthouse  et  al. 
(1990)  pointed  out,  an  endpoint  should 
be  selected  so  that  all  the  effects  can  be 
expressed  in  the  same  imits  (e.g.,  the 
abundance  of  1-year-old  fish  to  assess 
the  effects  from  toxicity,  fishing 
pressure,  and  habitat  loss).  These 
considerations  are  important  when 
selecting  assessment  endpoints  for 
addressing  the  combined  effect  of 
miiltiple  stressors.  However,  in 
situations  where  multiple  stressors  act 
on  the  structure  and  function  of  aquatic 
and  terrestrial  commimities  in  a 
watershed  ecosystem,  an  array  of 
assessment  endpoints  that  represent  the 
ecosystem  commimity  and  processes  is 
more  effective  than  a  single  endpoint. 
When  based  on  differing  susceptibility 
to  an  array  of  stressors,  the  careful 
selection  of  assessment  endpoints  can 
help  risk  assessors  distinguish  among 
effects  bom  diverse  stressors.  Exposure 
to  multiple  stressors  may  lead  to  effects 
at  different  levels  of  biological 
organization,  for  a  cascade  of  adverse 
responses  that  should  be  considered. 

AlthoQgh  assessment  endpoints  must 
be  defined  in  terms  of  measurable 
attributes,  selection  does  not  depend  on 
the  ability  to  measiue  those  attributes 
directly  or  on  whether  methods,  models, 
and  data  are  currently  available.  If  the 
response  of  an  assessment  endpoint 
cannot  be  directly  measured,  it  may  be 
predicted  bom  responses  of  surrogate  or 
similar  entities.  Although  for  practical 
reasons  it  is  helpful  to  use  assessment 
endpoints  that  have  well-developed  test 
methods,  field  measiuement  techniques, 
and  predictive  models  (see  Suter, 
1993a),  it  is  not  necessary  for  these 
methods  to  be  established  protocols. 
Meastues  that  will  be  tised  to  evaluate 
assessment  endpoint  response  to 
exposures  for  the  risk  assessment  are 
often  identified  during  conceptual 
model  development  and  specified  in  the 
analysis  plan.  See  section  3.5  for  issues 
surrounding  the  selection  of  measures. 

It  is  important  for  risk  assessors  and 
risk  managers  to  agree  that  selected 
assessment  endpoints  represent  the 
management  goals  for  the  particular 
ecological  value.  The  rationale  for  their 
selection  should  be  clear.  Assessment 
endpoint  selection  is  an  important  risk 
manager-risk  assessor  checkpoint  during 
problem  formulation. 

3.4.  Conceptual  Models 

A  conceptual  model  in  problem 
formulation  is  a  written  description  and 


visual  representation  of  predicted 
responses  by  ecological  entities  to 
stressors  to  which  they  are  exposed,  and 
the  model  includes  ecosystem  processes 
that  influence  these  responses. 
Conceptual  models  represent  many 
relationships  (e.g.,  exposure  scenarios 
may  qualitatively  link  land-use 
activities  to  sources  and  their  stressors, 
may  describe  primary,  secondary,  and 
tertiary  exposure  pathways,  and  may 
describe  co-occurrence  between 
exposure  pathways,  ecological  effects, 
and  ecological  receptors). 

Conceptual  models  for  ecological  risk 
assessments  are  developed  from 
information  about  stressors,  potential 
exposure,  and  predicted  effects  on  an 
ecological  entity  (the  assessment 
endpoint).  Expending  on  why  a  risk 
assessment  is  initiated,  one  or  more  of 
these  categories  of  information  is  known 
at  the  outset.  The  process  of  creating 
conceptual  models  helps  identify  the 
unknown  elements. 

Hie  complexity  of  the  conceptual 
model  depends  on  the  complexity  of  the 
problem,  number  of  stressors,  number  of 
assessment  endpoints,  nature  of  effects, 
and  characteristics  of  the  ecosystem.  For 
single  stressors  and  single  assessment 
endpoints,  conceptual  models  can  be 
relatively  simple  relationships.  In 
situations  where  conceptual  models 
describe  both  the  pathways  of 
individual  stressors  and  assessment 
endpoints  and  the  interaction  of 
multiple  and  diverse  stressors  and 
assessment  endpoints  (e.g.,  assessments 
initiated  because  of  important  values), 
several  submodels  normally  will  be 
required  to  describe  individual 
pathways.  Other  models  may  then  be 
used  to  explore  how  these  individual 
pathways  interact. 

Conceptual  models  consist  of  two 
principal  products: 

•  A  set  of  risk  hypotheses  that 
describe  predicted  relationships 
between  stressor,  exposure,  and 
assessment  endpoint  response,  along 
with  the  rationale  for  their  selection. 

•  A  diagram  that  illustrates  the 
relationships  presented  in  the  risk 
hjrpotheses. 

3.4.1.  Risk  Hypotheses  > 

Hypotheses  are  assumptions  made  in 
order  to  evaluate  logical  or  empirical 
consequences  (Merriam-Webster,  1972). 
Risk  hypotheses  are  statements  of 
assumptions  about  risk  based  on 
available  information  (see  text  note  3- 
10).  They  are  formulated  using  a 
combination  of  expert  judgment  and 
information  on  the  ecosystem  at  risk, 
potential  sources  of  stressors,  stressor 
characteristics,  and  observed  or 
predicted  ecological  effects  on  selected 


or  potential  assessment  endpoints. 
These  hypotheses  may  predict  the 
effects  of  a  stressor  event  before  it 
happens,  or  they  may  postulate  why 
observed  ecological  effects  occurred  and 
ultimately  ^^lat  soiirces  and  stressors 
caused  the  effect.  Depending  on  the 
scope  of  the  risk  assessment,  the  set  of 
risk  hypotheses  may  be  very  simple, 
predicting  the  potential  effect  of  one 
stressor  on  one  receptor,  or  extremely 
complex,  as  is  typical  in  value-initiated 
risk  assessments  that  often  include 

Erospective  and  retrospective 
ypotheses  about  the  effects  of  multiple 
complexes  of  stressors  on  diverse 
ecological  receptors. 

Although  risK  hypotheses  should  be 
developed  even  when  information  is 
incomplete,  the  amount  and  quaUty  of 
data  will  affect  the  specificity  and  level 
of  uncertainty  associated  with  risk 
hjrpotheses  and  the  conceptual  models 
they  form.  When  preUminary 
information  is  conflicting,  risk 
hypotheses  can  be  constructed 
specifically  to  differentiate  among 
competing  predictions.  The  predictions 
can  then  be  evaluated  systematically 
either  by  using  available  data  during  the 
analysis  phase  or  by  collecting  new  data 
before  proceeding  with  the  ri^ 
assessment.  Hypotheses  and  predictions 
set  a  framework  for  using  data  to 
evaluate  functioaal  relationships  (e.g.. 
stressor-response  ciuves). 

Early  conceptual  models  are  intended 
to  be  broad  in  scope,  identifying  as 
many  potential  relationships  as 
possible.  As  more  information  is 
incorporated,  the  plausibihty  of  specific 
risk  hypotheses  helps  risk  assessors  sort 
through  potentially  large  numbers  of 
stressor-effect  relationships  and  the 
ecosystem  processes  that  influence  them 
to  identify  those  risk  hypotheses  most 
appropriate  for  the  analysis  phase.  It  is 
then  that  justifications  for  selecting  and 
omitting  selecting  hypotheses  are 
dociunented.  Examples  of  risk 
hypotheses  are  provided  in  text  note  3— 
11. 

3.4.2.  Conceptual  Model  Diagrams 

Conceptual  model  diagrams  may  be 
based  on  theory  and  logic,  empirical 
data,  mathematical  models,  or 
probabihty  models.  They  are  useful 
tools  for  communicating  important 
pathways  in  a  clear  and  concise  way 
and  can  be  used  to  ask  new  question; 
about  relationships  that  help  generate 
plausible  risk  hypotheses.  Some  of  the 
benefits  gained  by  developing 
conceptual  models  are  featured  in  text 
note  3-12. 

Conceptual  model  diagrams 
frequently  contain  boxes  and  arrows  to 
illustrate  relationships  (see  figure  3-2 
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and  Appmidiy  C).  When  constructing 
these  kinds  of  flow  diagrams,  it  is 
helpful  to  use  distinct  and  consistent 
shapes  to  distinguish  stressors, 
assessment  endpoints,  responses, 
exposure  routes,  and  ecosystem 
processes.  Although  flow  diagrams  are 
often  used  to  illustrate  conceptual 
models,  there  is  no  set  configuration  for 
conceptual  model  diagrams.  Pictorial 
representations  can  be  more  effective 
(e.g.,  Bradley  and  Smith,  1989). 
Regardless  of  the  configuration,  a 
significant  part  of  the  usefulness  of  a 
diagram  is  linked  to  the  detailed  written 
descriptions  and  justifications  for  the 
pathways  and  relationships  shown. 
Without  this,  diagrams  can  misrepresent 
the  processes  illustrated. 
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Measurable  Change 
in  Endpoint  Attribute 


Figure  3-2.  Elements  of  a  conceptual  model  diagram.  Illustrating  the  linkages  between 
sources,  stressors,  and  responses  is  an  imporUnt  function  of  the  conceptual  model  diagram. 
However,  the  arrows  in  the  diagram  do  not  necessarily  reflect  the  order  in  which  this 
information  b  developed.  See  Appendix  C  for  specific  examples. 
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When  deteloping  diagrams  to 
represent  a  conceptual  model,  factors  to 
consider  include  the  number  of 
relationships  depicted,  the 
comprehensiveness  of  the  information, 
the  certainty  surrounding  a  pathway, 
and  the  potential  for  measurement.  The 
number  of  relationships  that  can  be 
depicted  in  one  flow  diagram  depends 
on  how  comprehensive  each 
relationship  is.  The  more 
comprehensive,  the  fewer  relationships 
that  can  be  shown  with  clarity.  Flow 
diagrams  that  highlight  where  data  are 
abimdant  of  scarce  can  provide  insights 
on  how  the  analyses  should  be 
approached  and  can  be  used  to  show  the 
degree  of  confidence  the  risk  assessor 
has  in  the  relationship.  Such  flow 
diagrams  can  also  help  communicate 
why  certaia  pathways  were  pursued  and 
others  were  not. 

EMagrams  provide  a  working  and 
dynamic  representation  of  relationships. 
They  shoul^  be  used  to  explore  different 
ways  of  looking  at  a  problem  before 
selecting  one  or  several  to  goide 
analysis.  Once  the  risk  hypotheses  are 
selected  and  How  diagrams  drawn,  they 
set  the  framework  for  final  planning  for 
the  analysis  phase. 

3.4.3.  Unceistainty  in  Conceptual  Models 

Conceptual  model  development  may 
accoiint  for  bne  of  the  most  important 
sources  of  uncertainty  in  a  risk 
assessment.  If  important  relationships 
are  missed  or  specified  incorrectly,  risks 
could  be  sei^ously  under-  or 
overestimate  in  the  risk 
characterization  phase.  Uncertainty  can 
arise  from  lack  of  knowledge  on  how  the 
ecosystem  functions,  failing  to  identify 
and  interrelate  temporal  and  spatial 
parameters,  not  describing  a  stressor  or 
siiite  of  stressors,  or  not  recognizing 
secondary  effects.  In  some  cases,  little 
may  be  known  about  how  a  stressor 
moves  through  the  environment  or 
causes  adverse  effects.  In  most  cases, 
multiple  stressors  are  the  norm  and  a 
source  of  coiifounding  variables, 
particularly  for  conceptual  models  that 
focus  on  a  single  stressor.  Opinions  of 
experts  on  the  appropriate  conceptual 
model  configuration  may  differ.  While 
simplification  and  lack  of  knowledge 
may  be  unavoidable,  risk  assessors 
should  document  what  is  known,  justify 
the  model,  and  rank  model  components 
in  terms  of  uncertainty  (see  Smith  and 
Shugart.  1994). 

Uncertainty  associated  with 
conceptual  models  can  be  reduced  by 
developing  alternative  conceptual 
models  for  a  particular  assessment  to 
explore  possible  relationships.  In  cases 
where  more,  than  one  conceptual  model 
is  plausibleJ  the  risk  assessor  must 


decide  whether  it  is  feasible  to  follow 
separate  models  through  the  analysis 
phase  or  whether  the  models  can  be 
combined  into  a  better  conceptual 
model.  It  is  important  to  revisit,  and  if 
necessary  revise,  conceptual  models 
during  risk  assessments  to  incorporate 
new  information  and  recheck  the 
rationale.  It  is  valuable  to  present 
conceptual  models  to  risk  managers  to 
ensure  the  models  communicate  well 
and  address  key  concerns  the  managers 
have.  This  check  for  completeness  and 
clarity  provides  an  opportimity  to  assess 
the  need  for  changes  before  analysis 
begins. 

Thnnighout  the  process  of  problem 
formulation,  ambiguities,  errors,  and 
disagreements  will  occur,  all  of  which 
contribute  to  uncertainty.  Wherever 
possible,  these  sources  of  uncertainty 
should  be  eliminated  through  better 
planning.  Because  all  imcertainty 
cannot  be  eliminated,  a  clear 
description  of  the  nature  of  the 
uncertainties  should  be  clearly 
sununarized  at  the  close  of  the  problem 
formulation.  Text  note  3-13  provides 
recommendations  for  describing 
uncertainty  in  problem  formulation. 

The  hypotheses  considered  most 
likely  to  contribute  to  risk  are  piu-sued 
in  the  analysis  phase.  As  discussed 
previously,  it  is  important  to  provide 
the  rationale  for  selecting  and  omitting 
risk  hypotheses  and  to  acknowledge 
data  gaps  and  uncertainties. 

3.5.  Analysis  Plan 

An  analysis  plan  can  be  a  usual  final 
stage  of  problem  formulation, 
particularly  in  the  case  of  complex 
assessments.  Here,  risk  hypotheses  are 
evaluated  to  determine  how  they  will  be 
assessed  using  available  and  new  data. 
The  analysis  plan  can  also  delineate  the 
assessment  design,  data  needs, 
measiues,  and  methods  for  conducting 
the  analysis  phase  of  the  risk 
assessment.  The  analysis  plan  may  be 
relatively  brief  or  extensive  depending 
on  the  nature  of  tbe  assessment. 

The  analysis  plan  includes  the  most 
important  pathways  and  relationships 
identified  during  problem  formulation 
that  will  be  pursued  in  the  analysis 
phase.  It  is  important  for  the  ride 
assessor  to  describe  what  will  be  done 
and,  in  particular,  what  will  not  be 
done.  It  is  important  to  address  issues 
concerning  the  level  of  confidence 
needed  for  the  management  decision 
relative  to  the  confidence  that  can  be 
expected  from  an  analysis  in  order  to 
determine  data  needs  and  evaliiate 
whether  one  analytical  approach  may  be 
better  than  another.  When  new  data  are 
needed  to  conduct  analyses,  the 


feasibility  of  obtaining  the  data  should 
be  taken  into  account. 

The  selection  of  critical  relationships 
in  the  conceptual  model  to  pursue  in 
analysis  is  based  on  several  criteria, 
including: 

•  Availability  of  information. 

•  Strength  of  information  about 
relationships  between  stressors  and 
effects. 

•  The  assessment  endpoints  and  their 
relationship  to  ecosystem  function. 

•  Relative  importance  or  influence 
and  mode  of  action  of  stressors. 

•  Completeness  of  known  exposure 
pathways. 

In  situations  where  data  are  few  and 
new  data  caimot  be  collected,  it  is 
possible  to  combine  existing  data  with 
extrapolation  models  so  that  alternative 
data  sources  may  be  used.  This  allows 
the  use  of  data  from  other  locations  or 
on  other  organisms  where  similar 
problems  exist  and  data  are  available. 
For  example,  the  relationship  between 
nutrient  availability  and  algal  growth  is 
well  established.  Although  there  will  be 
differences  in  how  the  relationship  is 
manifested  based  on  the  dynamics  of  a 
particular  ecosystem,  the  relationship 
itself  will  tend  to  be  consistent.  When 
using  data  that  require  extrapolation,  it 
is  important  to  identify  the  source  of  the 
data,  justify  the  extrapolation  method 
and  discuss  major  imcertainties 
apparent  at  this^oint. 

Where  data  are  not  available, 
recommendations  for  new  data 
collection  should  be  part  of  problem 
formulation.  An  iterative,  phased,  or 
tiered  approach  (see  text  note  1-3)  to 
the  risk  assessment  may  be  selected  to 
provide  an  opportunity  for  early 
management  decisions  on  issues  that 
can  be  addressed  using  available  data.  A 
decision  to  conduct  a  new  iteration  is 
based  on  the  results  of  any  previous 
iteration  and  proceeds  using  new  data 
collected  as  specified  in  the  analysis 
plan.  When  new  data  collection  cannot 
be  obtained,  pathways  that  cannot  be 
assessed  are  a  soiux^  of  imcertainty  and 
should  be  described  in  the  analysis 
plan. 

3.5.1.  Selecting  Measures 

It  is  in  'ihe  analysis  planning  stage  that 
measures  are  identified  to  evaluate  the 
risk  hypotheses.  There  are  three 
categories  of  measures.  Measiires  of 
effect  are  measures  used  to  evaluate  the 
response  of  the  assessment  endpoint 
.  when  exposed  to  a  stressor  (formerly 
measurement  endpoints).  Measures  of 
exposure  are  measures  of  how  exposure 
may  be  occurring,  including  how  a 
stressor  moves  through  the  environment 
and  how  it  may  co-occur  with  the 
assessment  endpoint.  Measures  of 
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ecosystem  and  receptor  characteristics 
include  ecosystem  characteristics  that 
influence  the  behaviw  and  location  of 
assessment  endpoints,  the  distribution 
of  a  stressor,  amd  life  history 
characteristics  of  the  assessment 
endpoint  that  may  affect  exposure  or 
response  to  the  stressor.  These  diverse 
measures  increase  in  importance  as  the 
complexity  of  the  assessment  increases 
and  are  particularly  important  for  risk 
assessments  initiated  to  protect 
ecological  values  (see  text  notes  3-14 
and  3-15  for  more  information). 

Text  note  3-16,  which  describes  water 
quality  criteria,  provides  one  example  of 
how  goals,  endpoints,  and  measures  are 
related.  Although  water  quality  criteria 
are  often  considered  risk-based,  they  do 
not  measure  exposure.  Instead,  the 
water  quality  criteria  provide  an  effects 
bendimark  far  decisionmaking.  Within 
that  benchmark  there  are  a  number  of 
assumptions  about  significance  (e.g., 
aquatic  conununities  will  be  protected 
by  achieving  a  benchmark  derived  from 
individual  species'  toxicological 
responses  to  a  single  chemical)  and 
exposure  (e.g.,  1-hour  and  4-day 
flBcposure  averages).  Assumptions 
embedded  in  decision  rules  should  be 
articulated  (see  section  3.5.2). 

The  analysis  plan  provides  a  synopsis 
of  meaaures  tkat  will  be  used  to  evaluate 
risk  hypotheses.  Potential 
extrapolations,  model  characteristics, 
types  of  data  (including  quality),  and 
planned  analyses  (with  specific  tests  for 
difiisrent  types  of  data)  are  described. 
The  plan  should  discuss  how  the  results 
will  be  presented  upon  completion.  The 
analysis  plan  provides  the  basis  for 
maldng  selections  of  data  sets  that  will 
be  used  for  the  risk  assessment. 

llie  plan  includes  explanations  of 
how  data  analyses  will  distinguish 
among  hypotheses,  an  explicit 
expression  of  the  approach  to  be  used, 
and  justifications  for  the  elimination  of 
some  hypotheses  and  selection  of 
others.  It  includes  the  measures 
selected,  analytical  methods  planned, 
and  the  nature  of  the  risk 
characterization  opticms  and 
considerations  that  will  be  generated 
(e.g..  quotients,  narrative  discussion. 
stresscH'-response  curve  with 
probabilities).  An  analysis  plan  is 
enhanced  if  it  contains  e}q>Iicit 
statements  for  how  measures  were 
selected,  v/hai  they  are  intoided  to 
evaluate,  and  which  analyses  they 
suppol.  During  analjrsis  planning, 
uncertainties  associated  with  selected 
measures  and  analyses  are  articulated 
and,  ^ere  possible,  plans  for 
addressing  them  are  made. 


3.5.2.  Relating  Analysis  Plans  to 
Decisions 

The  analysis  plan  is  a  risk  manager- 
risk  assessor  checkpoint  and  an 
appropriate  time  for  technical  review. 
Discussions  between  the  risk  assessors 
and  risk  managers  can  help  ensure  that 
the  analyses  will  provide  the  type  and 
extent  of  information  that  the  manager 
can  use  for  decisionmaking.  These 
.  discussions  may  also  identify  what  can 
and  cannot  be  done  based  on  the 
preliminary  evaluation  of  problem 
formulation,  including  which 
relationships  to  portray  for  the  risk 
management  decision.  A  reiteraticm  of 
the  planning  discussion  is  important  to 
ensure  that  the  appropriate  balance 
among  the  requirements  for  the 
deci8i(Hi,  data  availability,  and  resource 
constraints  is  established  for  the  risk 
assessment. 

The  elements  of  an  analysis  plan 
share  significant  similarities  with  the 
data  qusdity  objectives  (DQO)  process 
(see  text  note  3-17),  which  emphasizes 
identifying  the  problem  by  estabUshing 
study  boimdaries  and  determining 
necessary  data  quality,  quantity,  and 
applicability  to  the  problem  being 
evaluated.  The  DQO  guidance  is  a 
valuable  reference  for  risk  assessors 
(U.S.  EPA,  1994d). 

The  most  important  difference 
between  problem  formulation  and  DQO 
is  the  presence  of  a  decision  rule  that 
defines  a  benchmark  for  a  management 
decision  before  the  risk  assessment  is 
completed.  The  decision  rule  step 
specifies  the  statistical  parameter  that 
characterizes  the  population,  specifies 
the  action  level  for  the  study,  and 
combines  outputs  from  the  previous 
DQO  steps  into  an  "if  *  *  'then" 
decision  rule  that  defines  conditions 
under  which  the  decision  maker  will 
choose  alternative  options.  This 
approach  provides  the  basis  for 
establishing  null  and  alternative 
hypotheses  appropriate  for  statistical 
testing  for  significance.  While  this 
approach  is  appropriate  for  some  risk 
assessments,  many  risk  assessments  are 
not  based  on  benchmark  decisions. 
Presentation  of  stressor-response  curves 
with  imcertainty  bounds  will  be  more 
appropriate  than  statistical  testing  of 
decision  criteria  where  risk  managers 
must  evaluate  the  range  of  stressor 
efiiacts  to  which  they  compare  a  range  of 
possible  management  options. 

The  analysis  plan  is  the  final 
synthesis  before  the  risk  assessment 
proceeds.  It  summarizes  what  has  been 
done  during  problem  formulation, 
shows  how  the  plan  relates  to 
management  decisions  that  must  be 


made,  and  indicates  how  data  and 
analyses  will  be  used  to  estimate  risks. 
When  it  is  determined  that  the  problem 
is  clearly  defined  and  there  are  enough 
data  to  proceed,  analysis  begins. 

4.  Aaaljrsis  Pkaee 

The  analysis  phase  consists  of  the     • 
technical  evaluation  of  data  to  reach 
conclusions  about  ecological  exposiue 
and  the  relaticmships  between  the 
stressor  and  ecological  effects.  During 
analysis,  risk  assessors  use  measures  of 
exposure,  effects,  and  ecosystmn  and 
receptor  attributes  to  evaluate  questions 
and  issues  that  were  identified  in 
problem  formulation.  The  products  of 
analysis  are  summary  profiles  that 
describe  exposiue  and  the  stressor- 
response  relationship.  When  combined, 
these  profiles  provide  the  basis  for 
reaching  conclusions  about  ri^  during 
the  risk  characterization  phase. 

The  conceptual  model  and  analysis 
plan  developed  during  problem 
formulation  provide  the  basis  for  the 
analysis  phase.  By  the  start  of  analysis, 
the  assessor  should  know  which 
stressors  and  ecological  effects  are  the 
focus  of  investigation  and  whether 
secondary  exposures  or  effects  will  be 
considered.  In  the  ana^fsis  plan,  the 
assessor  identified  the  information 
needed  to  perform  the  anafysis  phase. 
By  the  start  ef  analysis,  these  data 
should  be  available  (text  note  4-1). 

The  analysis  phase  is  composed  of 
two  principal  activities,  the 
characterization  of  exposure  and 
characterization  of  ecological  effects 
(figiue  4-1).  Both  activities  begin  by 
evaluating  data  (i.e.,  the  measures  of 
exposure,  ecosystem  and  receptor 
characteristics,  and  effiacts)  in  terms  of 
their  scientific  credibility  and  relevance 
to  the  assessment  endpoint  and 
conceptual  model  (discussed  in  section 
4.1).  In  exposure  characterization 
(section  4.2),  these  data  are  then 
analjrzed  to  describe  the  source,  the 
distribution  of  the  stressor  in  the 
environment,  and  the  contact  or  co- 
occurrence of  the  stressor  with 
ecological  receptors.  In  ecological 
efkxis  characterization  (section  4.3), 
data  are  analyzed  to  describe  the 
relationship  between  the  stressor  and 
response  and  to  evaluate  the  evidence 
that  exposure  to  the  stressor  causes  the 
resp>onse  (i.e.,  stressor-response 
analyses).  In  many  cases,  extrapolation 
will  be  necessary  to  link  the  measures 
of  effect  with  the  assessment  endpoint 
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Conclusions  about  exposure  and  the 
relationship  between  the  stressor  and 
response  are  sxumnarized  in  profiles. 
The  exposure  and  stressor-response 
profiles  (sections  4.2.2  and  4.3.2, 
respectively)  provide  the  opportunity  to 
review  what  has  been  learned  diuing 
the  analysis  phase  and  summarize  this 
information  in  the  most  useful  format 
for  risk  characterization.  Depending  on 
the  risk  assessment,  these  profiles  may 
take  the  form  of  a  written  docimient  or 
modules  of  a  larger  process  model. 
Alternatively,  docimientation  may  be 
deferred  until  risk  characterization.  In 
any  case,  the  purpose  of  these  profiles 
is  to  ensure  that  the  information  needed 
for  risk  characterization  has  been 
collected  and  evaluated. 

This  process  is  intended  to  be 
flexible,  and  interaction  between  the 
ecological  effects  characterization  and 
exposure  characterization  is 
recommended.  When  secondary 
stressors  and  effects  are  of  concern, 
exposure  and  effects  analyses  are 
conducted  iteratively  for  different 
ecological  entities,  and  the  analyses  can 
become  so  intertwined  that  they  are 
difficult  to  differentiate.  The  bottomland 
hardwoods  example  (Appendix  D) 
illustrates  this  type  of  assessment  This 
assessment  examined  potential  changes 
in  the  plant  and  animal  communities 
under  different  flooding  scenarios.  The 
stressor-response  and  exposure  analyses 
were  combined  within  the  FORFLO 
model  for  primary  effects  on  the  plant 
community  and  within  the  Habitat 
Suitability  Index  for  secondary  effects 
on  the  animal  community. 

In  addition,  the  distinction  between 
the  analysis  phase  and  risk  estimation 
can  become  blurred.  For  example,  the 
model  results  developed  for  the 
bottomland  hardwoods  example  were 
used  directly  in  risk  characterization. 

The  nature  of  the  stressor  (that  is, 
whether  it  is  chemical,  physical,  or 
biological)  will  influence  the  types  of 
analyses  conducted  and  the  details  of 
implementation.  Thus,  the  results  of  the 
analysis  phase  may  range  from  highly 
quantitative  to  qualitative,  depending 
on  the  stressor  and  the  scope  of  the 
assessment.  The  estimation  of  expostire 
to  chemicals  emphasizes  contact  and 
uptake  into  the  organism,  and  the 
estimation  of  effects  often  entails 
extrapolation  from  test  organisms  to  the 
organism  of  interest.  For  physical 
stressors,  the  initial  disturbance  may  be 
most  closely  related  to  the  assessment 
endpoint  (e.g.,  change  of  wetland  to 
upland).  In  many  cases,  however, 
secondary  effects  (e.g.,  effects  on 
wildlife  that  use  the  wetland)  are  the 
principal  concern.  The  point  of  view 
taken  during  the  analysis  phase  will 


depend  on  the  assessment  endpoints 
identified  during  problmn  framulation. 
Because  adverse  effects  can  occur  even 
if  receptors  do  not  physically  contact 
disturbed  habitat,  exposure  analyses 
may  emphasize  co-occurrence  with 
physical  stressors  rather  than  contact. 
For  biological  stressors,  exposure 
analysis  evaluates  entry,  dispersal, 
survival,  and  reproduction  (Orr  et  al., 
1993).  Becaiise  biological  stressors  can 
reproduce,  tnteract  with  other 
organisms,  and  evolve  over  time, 
exposure  and  effects  cannot  be 
quantified  with  confidence. 
Accordingly,  exposure  and  effects  are 
often  assessed  qualitatively  by  eliciting 
expert  opinion  (Simberloff  and 
Alexander,  1994). 

4.1.  Evaluating  Data  and  Models  for 
Analysis 

In  problem  formulation,  the  assessor 
identifies  the  information  needed  to 
perform  the  analysis  phase  and  plans  for 
collecting  new  data.  The  first  step  of  the 
analysis  phase  is  the  critical  evaluation 
of  data  and  models  to  ensiue  that  they 
can  support  the  risk  assessment.  The 
sources  and  evaluation  of  data  and 
models  are  discussed  in  sections  4.1.1 
and  4.1.2,  respectively.  The  evaluation 
of  uncertainty,  an  important 
consideration  when  evaluating  data  and 
also  throughout  the  analysis  phase,  is 
discussed  in  section  4.1.3. 

4.1.1.  Strengths  and  Limitations  of 
Different  Types  of  Data 

The  analysis  phase  reUes  on  the 
measures  identified  in  the  analysis  plan; 
these  may  ccHne  from  laboratory  or  field 
studies  or  may  be  produced  as  output 
from  a  model.  Data  may  have  been 
developed  for  a  specific  risk  assessment 
or  for  another  purpose.  A  strategy  that 
builds  on  the  strengths  of  each  type  of 
data  can  improve  confidence  in  the 
conclusions  of  a  risk  assessment. 

Both  laboratory  and  field  studies 
(including  field  experiments  and 
observational  studies)  can  provide 
useful  data  for  risk  assessment.  Because 
conditions  can  be  controlled  in 
laboratory  studies,  responses  can  be  less 
variable  and  smaller  differences  easier 
to  detect.  However,  the  controls  may 
limit  the  range  of  responses  (for 
example,  animals  cannot  seek  alternate 
food  sources),  so  they  may  not  reflect 
responses  in  the  environment.  Field 
siuveys  are  usually  more  representative 
of  both  exposures  and  effects  (including 
secondary  effects)  found  in  natiusl 
systems  than  are  estimates  generated 
from  laboratory  studies  or  theoretical 
models.  However,  because  conditions 
are  not  controlled,  variabihty  may  be 
higher  and  it  may  be  diffioilt  to  detect 


differences.  Field  studies  are  most 
useful  for  linking  stressors  with  effects 
when  stressor  and  effect  levels  are 
measured  concurrenUy.  In  addition,  the 
presence  of  confounding  stressors  can 
make  it  difficult  to  attribute  observed 
effects  to  specific  stressors.  Preferred 
field  studies  use  designs  that  minimigy 
effects  of  potentially  confounding 
factore.  Intermediate  between  la^ratory 
and  field  are  studies  that  use 
environmental  media  collected  from  the 
field  to  conduct  studies  of  response  in 
the  laboratory.  Sudi  studies  may 
improve  the  power  to  detect  differences 
and  may  be  designed  to  provide 
evidence  of  causahty. 

Most  data  will  be  reported  as 
measurements  for  single  variables  such 
as  a  chemical  concentration  or  the 
munber  of  dead  organisms.  In  some 
cases,  however,  variables  are  combined 
into  indices,  and  the  index  values  are 
reported.  Several  indices  are  used  to 
evaluate  effects,  for  example,  the  rapid 
bioassessment  protocols  (U.S.  EPA, 
1989a)  and  the  Index  of  Biotic  Integrity, 
or  IBI  (Karr,  1981;  Karr  et  al.,  1986). 
These  have  several  advantages  (Barbotir 
et  al.,  1995),  including  the  abiUty  to: 

•  Providie  an  overaU  indication  of 
biological  condition  by  incorporating 
many  attributes  of  system  structure  and 
function,  from  individual  to  ecosystem 
levels. 

•  Evaluate  responses  from  a  broad 
range  of  anthropogenic  stressore. 

•  Minimize  ute  limitations  of 
individual  metrics  for  detecting  specific 
tyj)es  of  responses. 

Although  indices  are  very  useful,  they 
have  several  drawbacks,  many  of  which 
are  associated  with  combining 
heterogeneous  variables.  For  example, 
the  final  value  may  depend  strongly  on 
the  function  used  to  combine  variables. 
Some  indices  (e.g.,  the  IBI)  combine 
only  measures  of  effects.  Differential 
sensitivity  or  other  factors  may  make  it 
difficult  to  attribute  causality  when 
many  response  variables  are  combined. 
Such  indices  may  need  to  be  separated 
into  their  components  to  investigate 
causahty  (Suter,  1993b:  Ott,  1978). 
Interpretation  becomes  even  more 
difficult  when  an  index  combines 
measiu^s  of  exposure  and  effects 
because  double-counting  may  occm  or 
changes  in  one  variable  can  mask 
changes  in  another.  Exposure  and 
effects  measures  may  need  to  be 
separated  in  order  to  make  appropriate 
conclusions.  For  these  reasons, 
professional  judgment  plays  a  critical 
role  in  developing  and  applying  indices. 

Experience  from  similar  situations  is 
also  an  important  data  source  that  is 
particularly  useful  when  predicting 
effects  of  stressore  that  have  not  yet 
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been  released  For  example,  lessons 
learned  from  past  experimces  with 
related  orgwnfmns  are  often  critical  in 
trying  to  predict  whether  an  organism 
will  survive,  reproduce,  and  disperse  in 
a  new  enviroament.  Another  example  is 
the  evaliiatioB  of  toxicity  of  new 
chemicals  through  the  use  of  structure- 
activity  relationships,  or  SARs  (Auer  et 
al..  1994:  Clements  and  Nabholz,  1994). 
The  simplest  application  of  SARs  is  to 
identify  a  suitable  analog  for  which  data 
are  available  to  estimate  the  toxicity  of 
the  compound  for  which  data  are 
lacking.  Mora  advanced  applications 
involve  the  ufe  of  quantitative  structure- 
activity  relationships  (QSARs).  QSARs 
describe  the  relationships  between 
chemical  structures  and  specific 
biological  effects  and  are  derived  using 
information  on  sets  of  related  chemicals 
(Lipnick,  1995;  Cronin  and  Dearden, 
1995).  The  uae  of  analogous  data 
without  knowledge  of  the  underlying 
processes  may  substantially  increase  the 
uncertainty  ia  the  risk  assessment  (e.g., 
Bradbury,  1994);  however,  these  data 
may  be  the  only  option  available. 

While  models  are  often  developed 
and  used  as  part  of  the  risk  assessment, 
sometimes  the  risk  assessor  relies  on 
output  of  a  previously  developed  model 
as  input  to  the  risk  assessment.  Models 
are  particula4y  useful  when 
measuremenl£  cannot  be  taken,  for 
example  when  the  assessment  is 
predicting  the  effects  of  a  chemical  yet 
to  be  manufactiu^.  Models  can  also 
provide  estimates  for  times  or  locations 
that  are  impractical  to  measure  and 
provide  a  basis  for  extrapolating  beyond 
the  range  of  observation.  Starfield  and 
Bleloch  (1991)  caution  that  "the  quality 
of  the  model  does  not  depend  on  how 
reahstic  it  is,  but  on  how  well  it 
performs  in  relation  to  the  purpose  for 
which  it  was  built."  Thus,  the  assessor 
must  review  the  questions  that  need  to 
be  answered  and  then  ensure  that  a 
model  can  answer  those  questions. 
Because  models  are  simplifications  of 
reaUty,  they  oiay  not  include  important 
processes  for  a  particular  system  and 
may  not  reflect  every  condition  in  the 
real  world.  In  addition,  a  model's  output 
is  oidy  as  good  as  the  quaUty  of  its  input 
variables,  so  Critical  evaluation  of  input 
data  is  important,  as  is  comparing 
model  outputs  v/ith  measurements  in 
the  system  of  iiiterest  whenever 
possible. 

E)ata  and  models  for  risk  assessment 
are  often  developed  in  a  tiered  fashion 
(also  see  text  note  1-3).  For  example, 
simple  models  that  err  on  the  side  of 
conservatisni  may  be  used  first, 
followed  by  more  elaborate  models  that 
provide  mora  realistic  estimates.  Effects 
data  may  also  be  collected  by  using  a 


tiered  approach.  Shoit-term  tests 
designed  to  evaluate  efiiacts  such  as 
lethality  and  immobiUty  may  be 
conducted  first  If  the  chemical  exhibits 
high  toxicity  or  a  preliminary 
characterization  indicates  a  risk,  then 
more  expensive,  longer-term  tests  that 
measure  sublethal  effects  such  as 
changes  to  growth  and  reproduction  can 
be  conducted.  Latw  tiers  may  employ 
multispecies  tests  or  field  experiments. 
It  is  important  to  evaliiate  tiered  data  in 
light  of  the  decision  they  are  intended 
to  support;  data  collected  for  early  tiers 
may  not  be  able  to  support  more 
sophisticated  needs. 

4.1.2.  Evaluating  Measurement  or 
Modeling  Studies 

Much  of  the  information  used  in  the 
analysis  phase  is  available  through 
published  or  unpublished  studies  that 
describe  the  purpose  of  the  study,  the 
methods  used  to  collect  data,  and  the 
results.  Evaluating  the  utility  of  these 
studies  reUes  on  careful  comparison  of 
the  objectives  of  the  studies  with  the 
ob)ectives  of  the  risk  assessment.  In 
addition,  study  methods  are  examined 
to  ensure  that  the  intended  objectives 
were  met  and  that  the  data  are  of 
sufficient  qiudity  to  support  the  risk 
assessment  Coi^dence  in  the 
information  and  the  implications  of 
using  different  studies  should  be 
described  during  risk  characterization, 
when  the  overall  confidence  in  the 
assessment  is  discussed.  In  addition,  the 
risk  assessor  should  identify  areas 
where  existing  data  do  not  meet  risk 
assessment  needs.  In  these  cases,  we 
recommend  collecting  new  data. 

EPA  is  in  the  process  of  adopting  the 
American  Society  for  Quality  Control's 
E-4  guidelines  for  assiuing 
environmental  data  quaUty  throughout 
the  Agency  (ASQC,  1994)  (text  note 
4-2).  These  guidelines  describe 
procedures  for  collecting  new  data  and 
provide  a  valuable  resource  for 
evaluating  existing  studies.  (Readers  are 
also  referred  to  Smith  and  Shugart, 
1994;  U.S.  EPA,  1994f:  and  U.S.  EPA, 
1990,  for  more  information  on 
evaluating  data  and  models.) 

A  study's  docimientation  directly 
influences  the  abiUty  to  evaluate  its 
utility  for  risk  assessment.  Studies 
should  contain  sufficient  information  so 
that  results  can  be  reproduced,  or  at 
least  so  the  details  of  the  author's  work 
can  be  accessed  and  evaluated.  An 
additional  advantage  is  the  ability  to 
access  findings  in  their  entirety;  this 
provides  the  opportunity  to  conduct 
additional  analyses  of  the  data,  if 
needed.  For  models,  a  number  of  factors 
increase  the  accessibility  of  methods 
and  results.  These  begin  with  model 


code  and  documentation  avail^ility. 
Reports  describing  model  results  should 
include  all  important  equaticms,  tables 
of  all  parameter  values,  a  description  of 
any  parameter  estimatitn  techniques, 
and  tables  or  graphs  of  results. 

Pa{>ers  or  reports  describing  studies 
may  not  provide  all  of  the  information 
needed  to  evaluate  a  study's  utility  for 
risk  assessment.  Assessors  are 
encouraged  to  communicate  with  the 
principal  investigator  or  other  study 
participants  to  gain  information  on 
study  plans  and  their  implementation. 
Questions  useful  for  evaluating  studies 
are  shown  in  text  note  4-3.  ■ 

4.1.2.1.  Evaliiating  the  Purpose  and 
Scope  of  the  Study 

The  assessor  must  often  evaluate  the 
utility  of  a  study  that  was  designed  for 
a  purpose  other  than  risk  assessment.  In 
these  cases,  it  is  important  that  the 
objectives  and  scope  of  the  original 
study  be  examined  to  evaluate  their 
compatibility  with  the  objectives  and 
needs  of  the  current  risk  assessment. 

An  examination  of  objectives  can 
identify  important  uncertainties  and 
ensure  that  the  information  is  used 
appropriately  in  the  assessment  An 
example  is  the  evaluation  of  studies  that 
measure  condition  (e.g.,  stream  surveys, 
population  surveys).  While  the 
measurements  used  to  evaluate 
condition  may  be  the  same  as  the  effects 
measures  identified  in  problem 
formulation,  to  support  a  causal 
argument,  effects  measures  must  be 
linked  with  stressors.  In  the  best  c^e. 
this  means  that  the  stressor  should  be 
measured  at  the  same  time  and  place  as 
the  effect 

Similarly,  a  model  may  have  been 
developed  for  purposes  other  than  risk 
assessment.  The  model  description 
should  include  the  intended 
application,  theoretical  framework, 
underlying  assumptions,  and  limiting 
conditions.  This  inficmnation  can  help 
assessors  identify  important  Limitations 
in  its  application  for  risk  assessment. 
For  example,  a  model  developed  to 
evaluate  chemical  transport  in  the  water 
column  alone  may  have  limited  utility 
for  a  risk  assessment  of  a  chemical  that 
partitions  readily  into  sediments. 

The  variables  and  conditions 
examined  by  studies  should  also  be 
compared  with  those  variables  and 
conditions  identified  during  problem 
formulation.  In  addition,  the  range  of 
variability  explored  in  the  study  should 
be  compared  with  the  range  of 
variabiUty  of  interest  for  the  risk 
assessment.  For  example,  a  study  that   ' 
examines  habitat  needs  of  an  animal 
during  the  Mrinter  may  miss  important 
breeding-season  requirements.  In 
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general,  studies  that  minimize  the 
amount  of  extrapolation  needed  are 
preferred.  These  are  the  studies  that  are 
designed  to  represent: 

•  The  measures  identified  in  the 
analysis  plan  (i.e.,  measures  of 
exposure,  effects,  and  ecosystem  and 
receptor  characteristics). 

•  The  time  frame  of  interest, 
considering  seasonality  and  intermittent 
events. 

•  The  ecosystem  and  location  of 
interest. 

•  The  environmental  conditions  of 
interest. 

•  The  exposure  route  of  interest. 

4.1.2.2.  Evaluating  the  Design  and 
Implementation  of  the  Study 

The  design  and  implementation  of  the 
study  are  evaluated  to  ensure  that  the 
study  objectives  were  met  and  that  the 
information  is  of  sufficient  quality  to 
support  the  purposes  of  the  risk 
assessment.  The  study  design  provides 
insight  into  the  sources  and  magnitude 
of  uncertainty  associated  with  the 
results  (see  section  4.1.3  for  further 
discussion  of  uncertainty).  Among  the 
most  important  design  issues  for  studies 
of  effects  is  whether  a  study  had 
sufficient  power  to  detect  important 
differences  or  changes.  Because  this 
information  is  rarely  reported 
(Peterman,  1990),  the  assessor  may  need 
to  calculate  the  magnitude  of  an  effect 


that  could  be  detected  under  the  study 
conditions  (Rotenberry  and  Wiens, 
1985). 

Risk  assessors  should  evaluate 
evidence  that  the  study  was  conducted 
properly.  For  laboratory  studies,  this 
may  mean  determining  whether  test 
conditions  were  properly  controlled  and 
control  responses  were  within 
acceptable  bounds.  For  field  studies, 
issues  include  the  identification  and 
control  of  potentially  confounding 
variables  and  the  careful  selection  of 
reference  sites.  For  models,  issues 
include  the  program's  structure  and 
logic  and  the  correct  specification  of 
algorithms  in  the  model  code  (U.S.  EPA, 
1994f). 
'  Study  evaluation  is  easier  if  a 
standard  method  or  standard  quality 
assurance/quality  control  (QA/QC) 
protocols  are  available  and  followed  by 
the  study.  However,  the  assessor  still 
needs  to  consider  whether  the  precision 
and  accuracy  goals  identified  in  the 
standard  method  were  achieved  and 
whether  these  goals  are  appropriate  for 
the  purposes  of  the  risk  assessment.  For 
example,  detection  limits  identified  for 
one  environmental  matrix  may  not  be 
achievable  for  another  and  may  be 
higher  than  concentrations  of  interest 
for  the  risk  assessment.  Study  results 
can  still  be  useful  even  if  a  standard 
method  was  not  used.  However,  it  does 
place  an  additional  burden  on  both  the 


authors  and  the  assessors  to  provide  and 
evaluate  evidence  that  the  study  was 
conducted  properly. 

4.1.3.  Evaluating  Uncertainty 

Uncertainty  evaluaticui  is  an  ongoing 
theme  throughout  the  analysis  phase. 
The  objective  is  to  describe,  and,  where 
possible,  quantify  what  is  kno%vn  and 
not  known  about  exposure  and  effects  in 
the  system  of  interest.  Uncertainty 
analyses  increase  credibility  by 
explicitly  describing  the  magnitude  and 
direction  of  uncertainties,  and  they 
provide  the  basis  for  efficient  data 
collection  of  or  application  of  refined 
methods. 

U.S.  EPA  (1992d)  discusses  sources  of 
uncertainty  that  arise  during  the 
evaluation  of  information  and 
conceptual  model  development 
(combined  under  the  subject  of  scenario 
uncertainty),  when  evaluating  the  value 
of  a  parameter  (e.g.,  an  environmental 
measurement  or  the  results  of  a  toxicity 
test),  and  during  the  development  and 
application  of  models.  Uncertainty  in 
conceptual  model  development  is 
discussed  in  section  3.4.3.  Many  of  the 
sources  of  uncertainty  discussed  by  EPA 
(U.S.  EPA,  1992d)  are  relevant  to 
characterizing  both  exposure  and 
ecological  effects;  these  sources  and 
example  strategies  for  the  analysis  phase 
are  shown  in  table  4-1. 


Table  4-i.— UNCERTAihfnr  Evaluation  in  the  Analysis  Phase 


Source  of  uncertainty 


Undear  communication 


Descriptive  errors 


Variability 


Example  analysis  phase  strategies 


Data  gaps 


Uncertainty  about  a  quantity's  true  value 


Model  structure  uncertainty  (process  models) 


Contact  principal  investigator  or  ottier  study 
participants  if  otjjectlves  and  mettxxjs  of  lit- 
erature studies  are  undear. 

Document  dedsions  made  during  the  course 
of  Vhe  assessment. 

Verify  that  data  sources  followed  appropriate 
QA/QC  procedures. 

Descrit>e  heterogeneity  using  point  estimates 
(e.g.,  central  tendency  and  high  end)  or  by 
constructing  probability  or  frequency  dis- 
tritxjtions. 

Differentiate  from  uncertainty  due  to  lack  of 
knowledge. 

Descnbe  approaches  used  for  bridging  gaps 
and  their  rationales. 

Differentiate  sdence-based  judgments  from 
policy-t)ased  judgments. 

Use  standard  statistical  methods  to  construct 
probability  distritHJtions  or  point  estimates 
(e.g.,  confidence  limits). 

Evaluate  power  of  designed  experiments  to 
detect  differences. 

Consider  taking  additional  data  if  sampling 
error  is  too  large. 

Verify  kxation  of  samples  or  other  spatial  fea- 
tures 

Discuss  key  aggregatk>ns  arxl  model  sinv- 
Frfificatkins. 

Compare  model  predictions  with  data  coUeded 
jn  the  system  of  interest. 


Spectfk:  example 


Clarify  whether  the  study  was  designed  to 
charaderize  k>cal  populations  or  regional 
populations. 

Discuss  ratk>nale  for  selecting  the  critical  tox- 
katy  study. 

Double-check  cakxjiatkxts  and  data  entry. 

Display  differences  in  species  sensitivity  using 
a  cumulative  disthtxition  futKtion. 


Discuss  ratKKiaie  for  using  a  fador  of  10  to 
extrapolate  between  a  LOAEL  and  a 
hJGAEL. 

Present  the  upper  confidence  limit  on  the 
arithmetK  mean  soil  concentratkxi,  in  addi- 
tk>n  to  the  best  ustimate  of  the  arithmetic 
mean. 

Ground-truth  remote  sensing  data. 


Discuss   comt)ining  dWerent   species   into  a 
group  t>ased  on  similar  feedir>g  habits. 
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Table  4-1.— Uncertainty  Evaluatkjn  in  the  Analysis  Phase— Continued 


Sburceof 


uncertainty 


Example  analysis  phase  strategies 


Spedlic  example 


Unoertainiy  a^out  a  modeTs  form  (empirical 
models). 


Evaluate  wtiether  attemative  models  should  be 
combined  formally  or  treated  separately. 

Compare  model  predictions  with  data  coNectod 
in  the  system  of  interest 


Present    results    obtained    using    alternative 

models. 
Compare  results  of  a  plant  uptake  model  with 

data  collected  in  the  field. 


Sources  o{  uncertainty  that  are  factors 
primarily  when  evtduating  information 
include  unclear  communication  of  the 
information  to  the  assessor,  imclear 
communication  about  how  the  assessor 
handled  the  information,  and  errors  in 
the  information  itself  (descriptive 
errors).  These  sources  are  usually 
characterized  by  critically  examining 
sources  of  information  and  documenting 
the  rationales  for  the  decisions  made 
when  handling  it.  The  discussion 
should  allow  the  reader  to  make  an 
independent  judgment  about  the 
validity  of  the  decisions  reached  by  the 
assessor. 

Sources  of  imcertainty  that  arise 
primarily  when  estimating  the  value  of 
a  parameter  include  variability, 
uncertainty  About  a  quantity's  true 
value,  and  data  gaps.  The  term 
variability  is  used  here  to  describe  the 
true  heterogeneity  in  a  characteristic 
influencing  exposure  or  effects. 
Examples  include  the  variability  in  soil 
organic  carbon,  seasonal  differences  in 
animal  diets^  or  differences  in  chemical 
sensitivity  among  different  species.  This 
heterogeneity  is  usually  described 
during  unceijtainty  analysis,  although 
heterogeneity  may  not  reflect  a  lack  of 
knowledge  and  cannot  usually  be 
reduced  by  further  measurement 
Variability  c*n  be  described  by 
presenting  a  jdistribution  or  specific 
percentiles  ^m  it  (e.g.,  mean  and  95th 
percentile). 

Uncertaint;y  about  a  quantity's  true 
value  may  include  uncertainty  about  its 
magnitude,  Ibcation,  or  time  of 
occurrence.  This  uncertainty  can 
usually  be  reduced  by  taking  additional 
measurements.  Uncertainty  about  a 
quantity's  tnle  magnitude  is  usually 
described  by  sampling  error  (or  variance 
in  experiments)  or  measurement  error. 
When  the  quantity  of  interest  is 
biological  response.  sampUng  error  can 
greatly  influence  the  ability  of  the  study 
to  detect  effects.  Properly  designed 
studies  v/ill  Specify  sample  sizes  that 
are  sufficiently  large  to  detect  important 
signals.  Unfortunately,  many  studies 
have  sample  sizes  that  are  too  small  to 
detect  anything  but  gross  changes 
(Smith  and  Shugart,  1994;  Peterman. 
1990).  The  discussion  should  highlight 
situations  where  the  power  to  detect 
difference  is  low.  Meta-analysis  has 


been  suggested  as  a  way  to  combine 
residts  from  different  studies  to  improve 
the  ability  to  detect  effects  (Laird  and 
Mosteller,  1990;  Petitti,  1994).  However, 
these  approaches  have  been  applied 
primarily  in  the  arena  of  human 
epidemiology  and  are  still  controversial 
(Mann,  1990). 

Interest  in  quantifying  spatial 
uncertainty  has  increased  with  the 
increasing  use  of  geographic 
information  systems.  Strategies  include 
verifying  the  locations  of  remotely 
sensed  features,  ensuring  that  the  spatial 
resolution  of  data  or  a  method  is 
commensurate  with  the  needs  of  the 
assessment,  and  using  methods  to 
describe  and  use  the  spatial  structvire  of 
data  (e.g.,  Cressie,  1993). 

Nearfy  every  assessment  encounters 
situations  where  data  are  vmavailable  or 
where  information  is  available  on 
parameters  that  are  different  from  those 
of  interest  for  the  assessment.  Examples 
include  iising  laboratory  animal  data  to 
estimate  a  wild  animal's  response  or 
using  a  bioacciunulation  measurement 
from  an  ecosystem  other  than  the  one 
interest.  These  data  gaps  are  usually 
bridged  based  on  a  combination  of 
scientific  data  or  antdyses,  scientific 
judgement,  and  policy  judgement.  For 
example,  in  deriving  an  ambient  water 
quality  criterion  (text  note  3-16),  data 
and  analyses  are  used  to  construct 
distributions  of  species  sensitivity  for  a 
particular  chemical.  Scientific  judgment 
is  used  to  infer  that  species  selected  for 
testing  will  adequately  represent  the 
range  of  sensitivity  of  species  in  the 
environment.  Policy  judgment  is  used  to 
define  the  extent  to  which  individual 
species  should  be  protected  (e.g..  90  vs 
95  percent  of  the  species).  It  is 
important  to  differentiate  among  these 
elements  when  key  assumptions  and  the 
approach  used  are  documented. 

m  some  circumstances  scientists  may 
disagree  on  the  best  way  to  bridge  data 
gaps.  This  lack  of  consensus  can 
increase  uncertainty.  Confidence  can  be 
increased  throiigh  consensus  building 
techniques  such  as  p>eer  reviews, 
workshops,  and  other  methods  to  elicit 
expert  opinion.  Data  gaps  can  often  be 
filled  by  completing  additional  studies 
on  the  unknown  parameter. 
Opportimities  for  reducing  this  source 
of  imcertainty  should  be  noted  and 


carried  through  to  risk  characterization. 
Data  gaps  that  preclude  the  analysis  of 
exposure  or  ecological  effects  should 
also  be  noted  and  discussed  in  risk 
characterization. 

An  important  objective  of 
characterizing  imcertainty  in  the 
analysis  phase  is  to  distinguish 
variability  from  uncertainties  arising 
from  lack  of  knowledge  (e.g., 
uncertainty  about  a  quantity's  true 
value)  (U.S.  EPA,  1995c).  This 
distinction  facilitates  the  interpretation 
and  communication  of  results.  For 
example,  in  their  food  web  models  of 
herons  and  mink,  Macintosh  et  al. 
(1994)  separated  variability  expected 
among  feeding  habits  of  individual      * 
animals  from  the  uncertainty  in  the 
mean  concentration  of  chemical  in  prey 
species.  In  this  way,  the  assessors  could 
place  error  bounds  on  the  distribution  of 
exposure  among  the  animals  using  the 
site  and  estimate  the  proportion  of  the 
animal  population  that  might  exceed  a 
toxicity  threshold. 

Sources  of  uncertainty  that  arise 
primarily  during  the  development  and 
application  of  models  include  the 
structure  of  process  models  and  the 
description  of  the  relationship  between 
two  or  more  variables  in  empirical 
models.  Process  model  description 
should  include  key  assumptions, 
simplifications,  and  aggregations  of 
variables  (see  text  note  4—4).  Empirical 
model  descriptions  should  include  the 
rationale  for  selection,  and  statistics  on 
model  performance  (e.g.,  goodness  of 
fit).  Uncertainty  in  process  or  empirical 
models  can  be  quantitively  evaluated  by 
comparing  model  results  to 
measurements  taken  in  the  system  of 
interest  or  by  comparing  the  results 
obtained  using  different  model 
alternatives. 

Methods  for  analyzing  and  describing 
uncertainty  can  range  from  simple  to 
complex.  The  calculation  of  one  or  more 
point  estimates  is  one  of  the  most 
common  approaches  to  presenting 
analysis  results;  point  estimates  that 
reflect  different  aspects  of  uncertainty 
can  have  great  value  if  appropriately 
developed  and  communicated.  Classical 
statistical  methods  (e.g.,  confidence 
limits,  percentiles)  can  be  readily 
applied  to  describing  uncertainty  in 
parameters.  When  a  modeling  approach 
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is  used,  sensitivity  analysis  can  be  used 
to  evaluate  how  model  output  changes 
with  changes  in  input  variables,  and 
uncertainty  propagation  can  be  analyzed 
to  examine  how  uncertainty  in 
individual  parameters  can  affect  the 
overall  uncertainty  of  the  assessment 
The  availability  of  software  for  Monte- 
Carlo  analysis  has  greatly  increased  the 
use  of  probabilistic  methods;  readers  are 
encouraged  to  follow  best  practices  that 
have  been  suggested  (e.g.,  Burmaster 
and  Anderson,  1994;  Haimes  et  al. 
1994).  Other  methods  (e.g.,  fuzzy 
mathematics,  Bayesian  methodologies) 
are  available,  but  have  not  yet  been 
extensively  applied  to  ecological  risk 
assessment  (Smith  and  Shugart,  1994). 
These  guidelines  do  not  endorse  the  use 
of  any  one  method  over  others  and  note 
that  the  poor  execution  of  any  method 
can  obscure  rather  than  clarify  the 
impact  of  uncertainty  on  an 
assessment's  results.  No  matter  what 
technique  is  used,  the  sources  of 
uncertainty  discussed  above  should  be 
addressed. 

4.2.  Characterization  of  Exposure 

Exposure  characterization  describes 
the  contact  or  co-occiurence  of  stressors 
with  ecological  receptors.  The 
characterization  is  based  on  measures  of 
exposure  and  of  ecosystem  and  receptor 
characteristics  (the  evaluation  of  this 
information  is  discussed  in  section  4.1). 
These  measures  are  used  to  analyze 
stressor  sources,  their  distribution  in  the 
environment,  and  the  extent  and  pattern 
of  contact  or  co-occiurence  (discussed 
in  section  4.2.1).  The  objective  is  to 
produce  a  summary  exposure  profile 
(section  4.2.2)  that  identifies  the 
receptor  (i.e.,  the  exposed  ecological 
entity),  describes  the  course  a  stressor 
takes  from  the  source  to  the  receptor 
(i.e.,  the  exposure  pathway),  and 
describes  the  intensity  and  spatial  and 
temporal  extent  of  co-occurrence  or 
contact.  The  profile  also  describes  the 
impact  of  variability  and  uncertainty  on 
exposure  estimates  and  reaches  a 
conclusion  about  the  likelihood  that 
exposure  will  occur. 

The  exposiue  profile  is  combined 
with  an  effects  profile  (discussed  in 
section  4.3.2)  to  estimate  risks.  For  the 
results  to  be  useful,  they  must  be 
compatible  with  the  stressor-response 
relationship  generated  in  the  effects 
characterization. 

4.2.1.  Exposure  Analyses 

Exposiue  is  analyzed  by  describing 
the  source  and  releases,  the  distribution 
of  the  stressor  in  the  environment,  and 
the  extent  and  pattern  of  contact  or  co- 
occurrence. The  order  of  discussion  of 
these  topics  is  not  necessarily  the  order 


in  which  they  are  evaluated  in  a 
particular  assessment.  For  example,  the 
assessor  may  start  with  information 
about  tissue  residues,  and  attempt  to 
link  these  residues  with  a  source. 

4.2.1.1.  Describe  the  Source 

A  source  description  identifies  where 
the  stressor  originates,  describes  what 
stressors  are  generated,  and  considers 
other  sources  of  the  stressor.  Exposure 
analyses  may  start  with  the  source  when 
it  is  known,  but  some  analyses  may 
begin  with  known  exposures  and 
attempt  to  link  them  to  sources,  while 
other  analyses  may  start  with  known 
stressors  and  attempt  to  identify  sources 
and  quantify  contact.  The  source  is  the 
first  component  of  the  exposure 
pathway  and  significantly  influences 
where  and  when  stressors  eventually 
will  be  foimd.  In  addition,  many 
management  alternatives  focus  on 
modifying  the  source.  Text  note  4-5 
provides  some  useful  questions. 

A  source  can  be  defined  in  several 
ways — as  the  place  where  the  stressor  is 
released  (e.g.,  a  smoke  stack,  historically 
contaminated  sediments)  or  the 
management  practice  or  action  (e.g., 
dredging)  that  produces  stressors.  In 
some  assessments,  the  original  source 
no  longer  exists  and  the  source  is 
defined  as  the  current  origin  of  the 
stressors.  For  example,  the  source  may 
be  defined  as  contaminated  sediments 
because  the  industrial  plant  that 
produced  the  contaminants  no  longer 
operates. 

In  addition  to  identifying  the  source, 
the  assessor  describes  the  generation  of 
stressors  in  terms  of  intensity,  timing, 
and  location.  The  location  of  the  source 
and  the  environmental  medium  that 
first  receives  stressors  are  two  attributes 
that  deserve  particular  attention.  In 
addition,  the  source  characterization 
should  consider  whether  other 
constituents  emitted  by  the  soiux:e 
influence  transport,  transformation,  or 
bioavailability  of  the  stressor  of  interest. 
For  exeunple.  the  presence  of  chloride  in 
the  feedstock  of  a  coal-fired  power  plant 
influences  whether  mercury  is  emitted 
in  divalent  (e.g.,  as  mercuric  chloride) 
or  elemental  form  (Meij,  1991).  In  the 
best  case,  stressor  generation  is 
measured  or  modeled  quantitatively; 
however,  sometimes  it  can  only  be 
qualitatively  described. 

Many  stressors  have  natural 
counterparts  or  multiple  sources,  and 
the  characterization  of  these  other 
sources  can  be  an  important  component 
of  the  analysis  phase.  For  example, 
many  chemicals  occiu*  naturally  (e.g., 
most  metals),  are  generally  widespread 
due  to  other  sources  (e.g.,  polycyclic 
aromatic  hydrocarbons  in  urban 


ecosystems),  or  may  have  significant 
sources  outside  the  boundaries  of  the 
current  assessment  (e.g.,  atmospheric 
nitrogen  deposited  in  Chesapeake  Bay). 
Many  physical  stressors  also  have 
natiiral  counterparts.  For  example, 
construction  activities  may  add  fine 
sediments  to  a  stream  in  addition  to 
those  from  a  naturally  imdercut  bank.  In 
addition,  human  activities  may  change 
the  magnitude  or  frequency  of  natural 
disturbance  cycles.  For  example, 
development  may  decrease  the 
&w}uency  but  increase  the  severity  of 
fires  or  may  increase  the  frequency  and 
severity  of  flooding  in  a  watershed. 

The  way  multiple  sources  are 
evaluated  during  the  analysis  phase 
depends  on  the  objectives  of  the 
assessment  articiUated  during  problem 
formulation.  Options  include  (in  order 
of  increasing  complexity): 

•  Focus  only  on  the  source  under 
evaluation  and  calculate  incremental 
risks  attributable  to  that  source 
(common  for  assessments  initiated  with 
an  identified  source  or  stressor). 

•  Consider  all  sources  of  a  stressor 
and  calculate  total  risks  attributable  to 
that  stressor.  Relative  source  attribution 
can  be  accomplished  as  a  separate  step 
(common  for  assessments  initiated  with 
an  observed  effect  or  an  identified 
stressor). 

•  Consider  all  stressors  influencing 
an  assessment  endpoint  and  calculate 
cumulative  risks  to  that  endpoint 
(common  for  assessments  initiated 
because  of  concern  for  an  ecological 
value). 

Source  characterization  can  be 
particularly  important  for  new 
biological  stressors,  since  many  of  the 
strategies  for  reducing  risks  focus  on 
preventing  entry  in  the  first  place.  Once 
the  source  is  identified,  the  likelihood 
of  entry  may  be  characterized 
qualitatively.  For  example,  in  their 
analysis  of  risks  from  importation  of 
Chilean  logs,  the  assessment  team 
concluded  that  the  beetle  Hylurgus 
ligniperda  had  a  high  potential  for  entry 
into  the  United  States.  They  based  this 
conclusion  on  the  fact  that  they  are 
attracted  to  freshly  cut  logs  and  tend  to 
burrow  under  the  bark  and  thus  would 
be  protected  during  transport  (USDA. 
1993). 

The  description  of  the  source  can  set 
the  stage  for  the  second  objective  of 
exposure  analysis,  which  is  describing 
the  distribution  of  the  stressor  in  the 
enviroiunent 

4.2.1.2.  Describe  the  Distribution  of  the 
Stressor  or  Disturbed  Environment 

The  second  objective  of  exposure 
analyses  is  to  describe  the  spatial  and 
temporal  distribution  of  the  stressor  in 


47580 


Federal  Register  /  Vol.  61,  No.  175  /  Monday.  September  9,  1996  /  Notices 


the  enviromiient  For  ph)rsical  stressors 
that  directly!  alter  or  eliminate  portions 
of  the  environment,  the  assessor 
describes  the  temporal  and  spatial 
distribution  of  the  disturbed 
environment.  Because  exposure  occurs 
where  receptors  co-occur  with  or 
contact  streasors  in  the  environment, 
characterizing  the  spatial  and  temporal 
distribution  |of  a  stressor  is  a  necessary 
preciirsor  to  estimating  exposure.  The 
stressor's  distribution  in  the 
environment  is  described  by  evaluating 
the  pathways  that  stressors  take  from 
the  source  a$  well  as  the  formation  and 
subsequent  distribution  of  secondary 
stressors. 

Evaluating  Transport  Pathways.  There 
are  many  ptuiways  by  which  s^ssors 
can  be  transported  in  the  environment 
(see  text  note  4-7).  An  evaluation  of 
transport  pathways  can  help  ensure  that 
measurements  are  taken  in  the 
appropriate  media  and  locations  and 
that  models  include  the  most  important 
processes. 

For  chemical  stressors,  the  evaluation 
of  pathways  usually  begins  by 
determining  into  which  media  a 
chemical  wul  partition.  Key 
considerations  include  physicochemical 
properties  such  as  solubility  and  vapor 
pressure.  Fqr  example,  Upophilic 
chemicals  t^nd  to  be  foimd  in 
environmental  compartments  with 
higher  proportions  of  organic  carbon, 
such  as  soils,  sediments,  and  biota. 
From  there,  jthe  evaluation  may  examine 
the  transport  of  the  contaminated 
medium.  Because  constituents  of 
chemical  mixtures  may  have  different 
properties,  i|t  is  important  to  consider 
how  the  coiiiposition  of  a  mixture  may 
change  over  time  or  as  it  moves  through 
the  environment.  Guidance  on 
evaluating  t|ie  fete  and  transport  of 
chemicals  i^  beyond  the  scope  of  these 
guidelines;  Readers  are  referred  to  the 
exposure  assessment  guidelines  (U.S. 
EPA,  1992dl  for  additional  information. 

The  attributes  of  physical  stressors 
may  also  inuuence  where  the  stressors 
will  go.  For  example,  the  size  of  silt 
particles  determines  where  they  will 
eventually  deposit  in  a  stream.  Physical 
stressors  th^t  eliminate  ecosystems  or 
portions  of  them  (e.g.,  logging  activity  or 
the  construction  of  dams  or  parking  lots) 
may  requir«|  no  modeling  of  pathways — 
the  wetland|  is  filled,  the  fish  are 
harvested,  qr  the  valley  is  flooded.  For 
these  direct  disturbances,  the  challenge 
is  usually  tq  evaluate  the  formation  of 
secondary  stressors  and  the  effects 
associated  with  the  disturbance. 

The  dispersion  of  biological  stressors 
has  been  described  in  two  ways,  as 
diffusion  and  jiunp-dispersal 
(Simberloff  land  Alexander,  1994). 


Diffusion  involves  a  gradual  spread 
from  the  establishment  site  and  is  a 
function  primarily  of  reproductive  rates 
and  motility.  The  other  movement 
pattern,  jump-dispersal,  involves  erratic 
spreads  over  periods  of  time,  usually  by 
means  of  a  vector.  The  gypsy  moth  and 
zebra  mussel  have  spread  this  way;  the 
gypsy  moth  via  egg  masses  on  vehicles 
and  the  zebra  mussel  via  boat  ballast 
water.  Biological  stressors  can  use  both 
diffusion  and  jump-dispersal  strategies, 
and  often  one  or  more  mechanisms  are 
important.  This  makes  dispersal  rates 
very  difficult  to  predict.  Key 
considerations  include  the  availability 
of  vectors,  whether  the  organism  has 
natural  attributes  that  enhance  dispersal 
(e.g.,  ability  to  fly,  adhere  to  objects, 
disperse  reproductive  units),  and  the 
habitat  or  host  needs  of  the  organism. 

For  biological  stressors,  assessors 
must  consider  the  additional  factors  of 
survival  and  reproduction.  There  is  a 
wide  range  of  strategies  organisms  use 
to  survive  in  adverse  conditions,  for 
example,  fungi  form  resting  stages  such 
as  sclerotia  and  chlamydospores  and 
some  amphibians  became  dormant 
during  drought.  The  survival  of  some 
organisms  can  be  measured  to  some 
extent  under  laboratory  conditions. 
However,  it  may  be  impossible  to 
determine  how  long  some  resting  stages 
(e.g.,  spores)  can  survive  imder  adverse 
conditions;  many  can  remain  viable  for 
years.  Similarly,  reproductive  rates  may 
vary  substantially,  depending  on 
specific  environmental  conditions. 
TTierefore,  while  life-history  data  such 
as  temperature  and  substrate 
preferences,  important  predators, 
competitors  or  diseases,  habitat  needs, 
and  reproductive  rates  are  of  great 
value,  they  must  be  interpreted  with 
caution. 

Ecosystem  characteristics  influence 
the  transport  of  all  types  of  stressors. 
The  challenge  is  to  determine  the 
particular  aspects  of  the  ecosystem  that 
are  most  important.  In  some  cases, 
ecosystem  diaracteristics  that  influence 
distribution  are  known.  For  example, 
fine  sediments  tend  to  accumulate  in 
areas  of  low  energy  in  streams  such  as 
pKX>ls  and  backwaters,  hi  other  cases, 
much  more  professional  judgment  is 
needed.  For  example,  when  evaluating 
the  likelihood  that  an  introduced 
organism  will  become  established,  it  is 
useful  to  know  whether  the  ecosystem 
is  generally  similar  to  or  different  from 
the  one  where  the  biological  stressor 
originated,  hi  this  case,  professional 
judgment  is  needed  to  determine  which 
characteristics  of  the  current  and 
original  ecosystems  should  be 
OMnpared. 


Evaluating  Secondary  Stressors.  The 
creation  of  secondary  stressors  can 
greatly  alter  conclusions  about  risk. 
Secondary  stressors  can  be  formed 
through  biotic  or  abiotic  transformation 
processes  and  may  be  of  greater  or  lesser 
concern  than  the  primary  stressor. 
Evaluating  the  formation  of  secondary 
stressors  is  usually  done  as  part  of 
exposure  characterization;  however, 
coordination  with  the  ecological  effects 
characterization  is  important  to  ensiire 
that  all  potentially  important  secondary 
stressors  are  evaluated. 

For  chemicals,  the  evaluation  of 
secondary  stressors  usually  focuses  on 
metaboUtes  or  degradation  products  or 
chemicals  formed  through  abiotic 
processes.  For  example,  microbial 
action  increases  the  bioaccumulation  of 
mercury  by  transforming  it  from 
inorganic  form  to  organic  forms.  Many 
azo  dyes  are  not  toxic  because  of  their 
large  molecular  size  but,  in  an  anaerobic 
environment,  the  polymer  is  hydrolyzed 
into  more  toxic  water-soluble  imits.  hi 
addition,  secondary  stressors  can  be 
formed  through  ecosystem  processes. 
For  example,  nutrient  inputs  into  an 
estuary  can  decrease  dissolved  oxygen 
concentrations  because  they  increase 
primeiry  production  and  subsequent 
decomposition.  While  the  possibiUty 
and  rates  of  transformation  can  be 
investigated  in  the  laboratory,  rates  in 
the  field  may  differ  substantially,  and 
some  processes  may  be  difficult  or 
impossible  to  replicate  in  a  laboratory. 
When  evaluating  field  information, 
though,  it  may  be  difficult  to  distinguish 
between  transformation  processes  (e.g., 
degradation  of  oil  constituents  by 
microorganisms)  and  transport 
processes  (e.g.,  loss  of  oil  constituents 
through  volatilization). 

Disturbances  can  also  generate 
secondary  stressors,  and  identifying  the 
specific  consequences  that  will  affect 
the  assessment  endpoint  can  be  a 
difficult  task.  For  example,  the  removal 
of  riparian  vegetation  can  generate  many 
secondary  stressors,  including  increased 
nutrients,  stream  temperature, 
sedimentation,  and  altered  stream  flow. 
However,  it  may  be  the  resulting 
increase  in  stream  temperature  that  is 
the  primary  cause  of  adult  salmon 
mortality  in  a  particular  stream. 

The  distribution  of  stressors  in  the 
environment  can  be  described  using 
measurements,  models,  or  a 
combination  of  the  two.  If  stressors  have 
already  been  released,  direct 
measurements  of  environmental  media 
or  a  combination  of  modeling  and 
measurement  is  preferred.  However,  a 
modeling  approach  may  be  necessary  if 
the  assessment  is  intended  to  predict 
future  scenarios  or  if  measurements  are 
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not  possible  or  practicable. 
Considerations  for  evaluating  data 
collection  and  modeling  stupes  are 
discussed  in  section  4.1.  Fat  chemical 
stressors,  we  also  refer  readers  to  the 
exposiue  assessment  guidelines  (U.S. 
EPA,  1992d).  For  biological  stressors, 
the  distribution  in  the  environment  is 
difficult  to  predict  quantitatively.  If 
measurements  in  the  eavironment 
cannot  be  taken,  distribution  can  be 
evaluated  qualitatively  by  considering 
the  potential  for  transport,  survival,  and 
reproduction  (see  above). 

By  the  end  of  this  step,  the 
environmental  distribution  of  the 
stressor  or  the  disturbed  environment 
should  be  described.  This  description 
can  be  an  important  precursor  to  the 
next  objective  of  exposure  analysis — 
estimating  the  contact  or  co-occurrence 
of  the  stressor  with  ecological  entities. 
In  cases  where  the  extent  of  contact  is 
known,  describing  the  environmental 
distribution  of  the  stressor  can  help 
identify  potential  sources,  and  ensure 
that  all  important  exposures  have  been 
addressed.  In  addition,  by  identifying 
the  pathways  a  stressor  takes  from  a 
source,  the  second  component  of  an 
exposure  pathway  is  described. 

4.2.1.3.  Describe  Contact  or  Co- 
occiurence 

The  third  objective  of  the  exposure 
analysis  is  to  describe  the  extent  and 
pattern  of  co-occurrence  or  contact 
between  a  stressor  and  a  receptor  (i.e., 
exposure).  The  objective  of  this  step  is 
to  describe  the  intensity  and  temporal 
and  spatial  extent  of  exposure  in  a  form 
that  can  be  compared  with  the  stressor- 
response  profile  generated  in  the  effects 
assessment.  The  description  of  exposure 
is  a  critical  element  of  estimating  risk — 
if  there  is  no  exposure,  there  can  be  no 
risk.  Questions  for  describing  contact  or 
co-occurrence  are  shown  in  text  note 
4-8. 

Exposure  can  be  described  in  terms  of 
co-occurrence  of  the  stressor  with 
receptors,  of  the  actual  contact  of  a 
stressor  with  receptors,  or  of  the  uptake 
of  a  stressor  into  •  receptor.  The  terms 
by  which  exposure  is  described  depend 
on  how  the  stressor  causes  adverse 
effects.  Co-occurrence  is  particularly 
useful  for  evaluating  stressors  that  can 
cause  effects  without  actxially  contacting 
ecological  receptors.  For  example, 
whooping  cranes  use  sandbars  in  rivers 
for  their  nesting  areas,  and  they  prefer 
sandbars  with  unobstructed  views. 
Maimiade  obstructions,  such  as  bridges, 
can  interfere  with  nesting  behavior 
without  ever  actually  contacting  the 
birds.  Most  stressors,  however,  must 
contact  receptors  to  cause  an  effect.  For 
example,  flood  waters  must  contact  tree 


roots  before  their  growth  is  impaired. 
Finally,  some  stressors  must  not  only  be 
contacted,  but  also  must  be  internally 
absorbed.  For  example,  a  toxicant  that 
causes  liver  tumors  in  fish  must  be 
absorbed  through  the  gills  and  reach  the 
target  organ  to  cause  the  effect. 

Co-occurrence  is  evaluated  by 
comparing  the  distribution  of  the 
stressor  with  the  distribution  of  the 
ecological  receptor.  For  example,  maps 
of  the  stressor  may  be  overlaid  with 
maps  of  ecological  receptors  (e.g.,  the 
placement  of  bridges  overlaid  on  maps 
showing  habitat  historically  used  for 
crane  nests).  The  increased  availability 
of  geographic  information  systems  (CIS) 
has  provided  new  tools  for  evaluating 
co-occurrence. 

Contact  is  a  function  of  the  amount  of 
a  stressor  in  an  environmental  mediimi 
and  activities  or  behavior  that  brings 
receptors  into  contact  with  the  stressor. 
For  biological  stressors,  this  step  relies 
extensively  on  professional  judgment; 
contact  is  often  assumed  to  occur  in 
areas  where  the  two  overlap.  For 
chemicals,  contact  is  quantified  as  the 
amount  of  a  chemical  ingested,  inhaled, 
or  in  material  applied  to  the  sldn  (i.e., 
the  potential  dose).  In  its  simplest  form, 
it  is  quantified  as  an  environmental 
concentration,  with  the  assumptions 
that  the  chemical  is  well  mixed  and  that 
the  organism  contacts  a  representative 
concentration.  This  approach  is 
commonly  used  for  respired  media  (e.g., 
water  for  aquatic  organisms,  air  for 
terrestrial  organisms).  For  ingested 
media  (e.g.,  food,  soil),  another  cominon 
approach  combines  modeled  or 
measured  concentrations  of  the 
contaminant  with  assumptions  or 
parameters  describing  the  contact  rate 
(U.S.  EPA,  1993c)  (see  text  note  4-9). 
Uptake  is  evaluated  by  considering 
the  amount  of  stressor  that  is  internally 
absorbed  into  an  organism.  Uptake  is  a 
function  of  the  stressor  (e.g.,  a 
chemical's  form  or  valence  state),  the 
medium  (e.g.,  sorptive  properties  or 
presence  of  solvents),  the  biological 
membrane  (e.g.,  integrity,  pwrmeabihty), 
and  the  organism  (e.g.,  sickness,  active 
uptake)  (Suter  et  al.,  1994).  Because  of 
interactions  among  these  fouir  factors, 
uptake  will  vary  on  a  situation-specific 
basis.  Uptake  is  usually  assessed  by 
modifying  an  estimate  of  contact  with  a 
factor  incHcating  the  proportion  of  the 
stressor  that  is  available  for  uptake  (i.e., 
the  bioavailable  fraction)  or  actually 
absorbed.  Absorption  factors  and 
bioavailability  measured  for  the 
chemical,  ecosystem,  and<organism  of 
interest  are  preferred.  Internal  dose  can 
also  be  evaluated  by  using  a 
pharmacokinetic  model  or  by  measuring 
biomarkers  or  residues  in  receptors  (see 


text  note  4-10).  Most  stiessor-response 
relationships  express  the  amount  of 
stressor  in  terms  of  media  concentration 
or  potential  dose  rather  than  internal 
dose;  this  limits  the  utiUty  of  using 
estimates  of  uptake  for  risk  estimation. 
However,  biomarkers  and  tissue 
residues  can  provide  valuable 
confirmatory  evidence  that  exposure  has 
occxured,  and  tissue  residues  in  prey 
organisms  can  be  used  for  estimating 
risks  to  their  predators. 

The  characteristics  of  the  ecosystem 
and  receptors  must  be  considered  to 
reach  appropriate  conclusions  about 
expKJSvire.  Abiotic  attributes  may 
increase  or  decrease  the  amount  of  a 
stressor  contacted  by  receptors.  For 
example,  the  presence  of  naturally 
anoxic  areas  above  contaminated 
sediments  in  an  estuary  may  reduce  the 
amount  of  time  that  bottom-feeding  fish 
spend  in  contact  with  the  contaminated 
sediments  and  thereby  reduce  exposure 
to  the  contamination.  Biotic  interactions 
can  also  influence  exposure.  For 
example,  competition  for  high-quahty 
resoiux»s  may  force  some  organisms  to 
utilize  disturbed  areas.  The  interaction 
between  exposure  and  receptor  behavior 
can  influence  both  the  initial  and 
subsequent  exposures.  For  example, 
some  chemicals  reduce  the  prey's  ability 
to  escape  predators  and  thereby  may 
increase  predator  exposure  to  the 
chemical  as  well  as  the  prey's  risk  of 
predation.  Alternatively,  organisms  may 
avoid  areas,  food,  or  water  with 
contamination  they  can  detect.  While 
avoidance  can  reduce  exposure  to 
chemicals,  it  may  increase  other  risks  by 
altering  habitat  usage  or  other  behavior. 

Three  dimensions  must  be  considered 
when  estimating  exposiu^:  intensity, 
time,  and  space.  Intensity  is  the  most 
famihar  dimension  for  chemical  and 
biological  stressors  and  may  be 
expressed  as  the  amount  of  chemical 
contacted  per  day  or  the  number  of 
pathogenic  organisms  per  unit  area. 

The  temporal  dimension  of  exposure 
has  asp>ects  of  duration,  frequency,  and 
timing.  Ehiration  can  be  expressed  as  the 
time  over  which  exposure  occurs, 
exceeds  some  threshold  intensity,  or 
over  which  intensity  is  integrated.  If 
exposure  occurs  as  repeated,  discrete 
events  of  about  the  same  duration  (e.g., 
floods),  frequency  is  the  important 
temporal  dimension  of  exposure.  If  the 
repeated  events  have  significant  and 
variable  durations,  both  duration  and 
fiwjuency  must  be  considered.  In 
addition,  the  timing  of  exposure, 
including  the  order  or  sequence  of 
events,  can  be  an  important  factor  to 
describe.  For  example,  in  the  Northeast, 
lakes  receive  high  concentrations  of 
hydrogen  ions  and  aluminum  during 
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snow  melt;  this  {>eriod  also  corresponds 
to  the  sensitive  Life  stages  of  some 
aquatic  organisms. 

In  chemioal  assessments,  the 
dimensions  of  intensity  and  time  are 
often  combined  by  averaging  intensity 
over  time.  TTie  duration  over  which 
intensity  is  averaged  is  determined  by 
consideringboth  the  ecological  effects 
of  concern  and  the  likely  pattern  of 
exposure.  For  example,  an  assessment  of 
bird  idlls  associated  with  granular 
carbofuran  |oc\ised  on  short-term 
exposures  bpcause  the  effect  of  concern 
was  acute  lethality  (Houseknecht,  1993). 
Because  toxicological  tests  are  usually 
conducted  «|sing  constant  exposures,  the 
most  realistic  comparisons  between 
exposure  and  effects  are  made  wh«i 
exposure  in  the  real  world  does  not  vary 
substantially.  In  these  cases,  the 
arithmetic  average  exposure  over  the 
time  period  of  toxicological  significance 
is  the  appropriate  statistic  to  use  (U.S. 
EPA,  1992df.  However,  as 
concentrations  or  contact  rates  become 
more  episodic  or  variable,  the  arithmetic 
average  may  not  reflect  the 
toxicologically  significant  aspect  of  the 
exposure  p4ttem.  In  extreme  cases, 
averaging  may  not  be  appropriate  at  all, 
and  assessors  may  need  to  use  a  toxic 
dynamic  model  to  assess  chronic  effects. 

Spatial  extent  is  another  dimension  of 
exiK)sure.  It  is  most  commonly 
expressed  in  terms  of  area  (e.g.,  hectares 
of  filled  wetland,  square  meters  that 
exceed  a  pa|tic\ilar  chemical  threshold). 
At  larger  spatial  scales,  however,  the 
shape  or  arsangement  of  exposure  may 
be  an  impoltant  issue,  and  area  alone 
may  not  be  the  appropriate  descriptor  of 
spatial  exteiit  for  risk  assessment.  A 
general  solution  to  the  problem  of 
incorporating  pattern  into  ecological 
assessments  has  yet  to  be  developed; 
however,  the  emerging  field  of 
landscape  ocology  and  the  increased 
availability  of  geographic  information 
systems  have  greatly  expanded  the 
options  for  analyzing  and  presenting  the 
spatial  dimension  of  exposure. 

This  step  completes  exposure 
analysis.  Exposure  should  be  described 
in  terms  of  iritensity,  space,  and  time,  in 
units  that  can  be  combined  wnth  the 
effects  assessment.  In  addition,  the 
assessor  should  be  able  to  trace  the 
paths  of  stressors  from  the  source  to  'he 
receptors,  completing  the  exposure 
pathway.  The  results  of  exposure 
analysis  are  summarized  in  the 
exposure  profile,  which  is  discussed  in 
the  next  se^on. 

4.2.2.  Exposure  Profile 

The  final  product  of  exposure  analysis 
is  a  summary  profile  of  what  has  been 
learned.  Dq[>ending  on  the  risk 


assessment,  the  profile  may  be  a  written 
docimient,  or  a  module  of  a  larger 
process  model.  Alternatively, 
documentation  may  be  deferred  imtil 
risk  characterization.  In  any  case,  the 
objective  is  to  ensure  that  the 
information  needed  for  risk 
characterization  has  been  collected  and 
evaluated.  In  addition,  compiling  the 
exposure  profile  provides  an 
opportunity  to  verify  that  the  important 
exposure  pathways  identified  in  the 
conceptual  model  were  evaluated. 

The  exposure  profile  identifies  the 
receptor  and  describes  the  exposure 
path     'vs  and  intensity  and  spatial  and 
te- 1'    tal  extent  of  co-occ\irrence  or 
c  .xiioct.  It  also  describes  the  impact  of 
variabihty  and  uncertainty  on  exposure 
estimates  and  reaches  a  conclusion 
about  the  likelihood  that  exposure  will 
occur  (text  note  4-11). 

The  profile  should  describe  the 
relevant  exposure  pathways.  If  exposure 
can  occur  through  many  pathways,  it 
may  be  useful  to  rank  them,  perhaps  by 
contribution  to  total  exposure.  For 
example,  consider  an  assessment  of  - 
risks  to  grebes  feeding  on  a  merctiry- 
contaminated  lake.  The  grebes  may  be 
exposed  to  methyl  mercury  in  fish  that 
originated  from  historically 
contaminated  sediments.  They  may  also 
be  exposed  by  drinking  lake  water,  but 
comparing  the  two  exposure  pathways 
may  show  that  the  fish  pathway 
contributes  the  vast  majority  of 
exposure  to  mercury. 

The  profile  should  describe  the 
ecological  entity  that  is  exposed  and 
represented  by  the  exposure  estimates 
described  below.  For  example,  the 
exposure  profile  may  focus  on  the  local 
population  of  grebes  feeding  on  a 
specific  lake  during  the  summer 
months. 

The  assessor  should  state  how  each  of 
the  three  general  dimensions  of 
exposure  (intensity,  time,  and  space) 
was  treated  and  why  that  treatment  is 
necessary  or  appropriate.  Continuing 
with  the  grebe  example,  exposure  might 
be  expremed  as  the  daily  potential  dose 
averaged  over  the  smnmer  months  and 
over  the  extent  of  the  lake. 

The  profile  should  also  describe  how 
variability  in  receptor  attributes  or 
stressor  levels  can  change  exposure.  For 
example,  variability  in  receptor 
attributes  of  the  grebes  may  be 
addressed  by  using  data  on  how  the 
proportion  of  fish  in  the  diet  varies 
among  individuals.  If  several  lakes  were 
the  subject  of  the  assessment  and 
individual  grebes  tended  to  feed  on  the 
same  lake  ^roughout  the  season, 
variability  in  stressor  levels  could  be 
addressed  by  comparing  exposures 
among  the  lakes. 


Variability  can  be  described  by  using 
a  distribution  or  by  describing  where  a 
point  estimate  is  expected  to  fall  on  a 
distribution.  Ciunulative-distribution 
functions  (CDFs)  and  probability- 
density  functions  (PDFs)  are  two 
common  presentation  formats;  (see 
Appendix  B,- figures  Bl  and  B2).  Figures 
5-4  to  5-6  show  examples  of 
cumulativs  frequency  plots  of  expostire 
data.  The  point  estimate/descriptor 
approach  is  used  when  there  is  not 
enough  in.'ormation  to  describe  a 
distribution.  We  recommend  using  the 
descriptors  discussed  in  U.S.  EPA, 
1992d,  including  central  tendency  to 
refer  to  the  mean  m  median  of  the  -. 
distribution,  high  end  to  refer  to 
exposure  estimates  that  are  expected  to 
fall  between  the  90th  and  99.9th 
percentile  of  the  exposure  distribution, 
and  bounding  estimates  to  refer  to  those 
higher  than  any  actual  exposure. 

The  exposure  profile  should 
simimarize  important  imcertainties  (i.e., 
lack  of  knowledge)  (see  section  4.1.3  for 
a  discussion  of  tihe  different  sources  of 
uncertainty).  In  particular,  the  assessor 
should: 

•  Identify  key  assiunptions  and 
describe  how  they  were  handled. 

•  Ehscuss  (and  quantify  if  possible) 
the  magnitude  of  sampling  and/or 
measurement  error. 

•  Identify  the  most  sensitive  variables 
influencing  exposure. 

•  Identify  wnich  imcertainties  can  be 
reduced  through  the  collection  of  more 
data. 

Uncertainty  about  a  quantity's  true 
valvte  can  be  shown  by  calculating  error 
bounds  on  a  point  estimate,  as  shown  in 
figure  5-2. 

All  of  the  above  information  is 
synthesized  to  reach  a  conclusion  about 
the  likelihood  that  exposure  will  occur. 
The  exposure  profile  is  one  of  the 
products  of  the  analysis  phase.  It  is 
combined  with  the  stressor-response 
profile  (the  product  of  the  ecological 
effects  characterization  discussed  in  the 
next  section]  diuing  risk 
characterization. 

4.3.  Characterization  of  Ecological 
Effects 

Characterization  of  ecological  effects 
describes  the  effects  that  are  eUcited  by 
a  stressor,  links  these  effects  with  the 
assessment  endpoints,  and  evaluates 
how  the  effects  change  with  varying 
stressor  levels.  Ecological  effects 
characterization  begins  by  evaluating 
effects  data  (discussed  generally  in 
section  4.1)  to  further  spedfy  the  effects 
that  are  elicited,  confirm  that  the  effects 
are  consistent  with  the  assessment 
endpoints,  and  confirm  that  the 
conditions  under  which  they  occur  are 
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consistent  with  the  conceptual  model. 
Once  the  effects  of  interest  are 
identified,  then  an  ecological  response 
analysis  (section  4.3.1)  is  conducted  to 
evaluate  how  the  magnitude  of  the 
effects  change  with  varying  stressor 
levels,  evaluate  the  evidence  that  the 
stressor  causes  the  effect,  and  link  the 
effects  with  the  assessment  endpoint. 
The  conclusions  of  the  ecological  efliscts 
characterization  are  suimnarized  in  a 
stressor-response  proflle  (section  4.3.2). 

4.3.1.  Ecological  Response  Analysis 

Ecological  response  analysis  has  three 
primary  elements:  determining  the 
relationship  between  stressor  levels  and 
ecological  effects  (section  4.3.1.1), 
evaluating  the  plausibility  that  effects 
may  occur  or  are  occurring  as  a  result 
of  exposure  to  stressors  (section  4.3.1.2), 
and  linking  measurable  ecological 
effects  with  the  assessment  endpoints 
when  assessment  endpoints  cannot  be 
directly  measured  (section  4.3.1.3). 


4.3.1.1.  Stressor-Response  Analysis 

Evaluating  ecological  risks  requires  an 
understanding  of  the  relationships 
between  stressor  levels  and  resulting 
ecological  responses.  The  stressor- 
response  relationships  used  in  a 
particular  assessment  dep>end  on  the 
scope  and  nature  of  the  ecological  risk 
assessment  as  defined  in  problem 
formulation  and  reflected  in  the  analysis 
plan.  For  example,  an  assessor  may 
need  a  point  estimate  of  an  effect  (such 
as  an  LCso)  to  compare  with  point 
estimates  from  other  stressors.  The 
shape  of  the  stressor-response  curve 
may  be  critical  for  determining  the 
presence  or  absence  of  an  effects 
threshold  or  for  evaluating  incremental 
risks,  or  stressor-response  curves  may  be 
used  as  input  for  ecological  effects 
models.  If  sufficient  data  are  available, 
the  risk  assessor  may  construct 
cumulative  distribution  functions  using 
multiple  point  estimates  of  effects.  Or 


the  assessor  may  use  process  models 
that  already  incorporate  empirically 
derived  stressor-response  relationships 
(section  4.3.1.3).  Some  questions  for 
stressor-response  analysis  are  provided 
in  text  note  4-12. 

This  section  describes  a  range  of 
stressor-response  approaches  available 
to  risk  assessors  following  a  theme  of 
variations  on  the  classical  stressor- 
response  relationship  (e.g.,  figure  4-2). 
While  quantifying  this  relationship  is 
encouraged,  qualitative  stressor- 
response  evaluations  are  also  possible 
(text  note  4-13).  In  addition,  many 
stressor-response  relationships  are  more 
complex  than  the  simple  curve  shown 
in  this  figure.  Ecological  systems 
frequently  show  responses  to  stressors 
that  may  involve  abrupt  shifts  to  new 
community  or  system  types  (Holling, 
1978). 
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Figi  re  4-2.  A  simple  example  of  a  stressor-response  relationship. 
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In  simple  cases,  the  response  will  be 
one  variable  (e.g.,  mortality,  incidence 
of  abnormalities),  and  most  quantitative 
techniques  have  been  developed  for 
imivariate  analysis.  If  the  response  of 
interest  is  composed  of  many  individual 
variables  (e.g.,  species  abundances  in  an 
aquatic  community],  multivariate 
statistical  techniques  may  be  useful. 
These  techniques  have  a  long  history  of 
use  in  ecology  (see  texts  by  Cauch, 
1982;  Pielou,  1984;  Ludwig  and 
Reynolds,  1988]  but  have  not  yet  been 
extensively  applied  in  risk  assessment. 

Stressor-response  relationships  can  be 
described  using  any  of  the  dimensions 
of  exposure  (i.e.,  intensity,  time,  or 
space].  Intensity  is  probably  the  most 
familiar  dimension  and  is  often  used  for 
chemicals  (e.g.,  dose,  concentration). 
The  duration  of  exposure  is  also 
commonly  used  for  chemical  stressor- 
response  relationships;  for  example, 
median  acute  effects  levels  are  always 
associated  with  a  time  parameter  (e.g., 
24  hr,  48  hr,  96  hr).  As  noted  in  text 
note  4-13,  the  timing  of  exposure  was 
the  critical  dimension  in  evaluating  the 
relationship  between  seed  germination 
and  flooding  (Pearlstine  et  al.,  1985). 
The  spatial  dimension  is  often  of 
concern  for  physical  stressors.  For 
example,  the  spatial  extent  of  suitable 
habitat  was  related  to  the  probability  of 
sighting  a  spotted  owl  (Thomas  et  al., 
1990),  and  water-table  depth  was  related 
to  the  growth  of  tree  species  by  Phipps 
(1979). 

Single-point  estimates  and  stressor- 
response  curves  can  be  generated  for 
some  biological  stressors.  For  pathogens 
such  as  bacteria  and  fungi,  inoculimi 
levels  (e.g.,  spores  per  ml;  propagiiles 
per  imit  of  substrate]  may  be  related  to 
the  level  of  symptoms  in  a  host  (e.g., 
lesions  per  area  of  leaf  surface,  totsJ 
nimiber  of  plants  infected)  or  actual 
signs  of  the  pathogen  (asexual  or  sexual 
fruiting  bodies,  sclerotia,  etc.).  For  other 
biological  stressors  such  as  introduced 
species,  developing  simple  stressor- 
response  relationships  may  be 
inappropriate. 

Data  from  individual  experiments  can 
be  used  to  develop  curves  and  poinl^ 
estimates  both  with  and  without 
associated  uncertainty  estimates  (see 
figures  5-2  and  5-3).  The  advantages  of 
curve-fitting  approaches  include  using 
all  of  the  available  experimental  data 
and  the  ability  to  interpolate  to  values 
other  than  the  data  points  measured.  If 
extrapolation  outside  the  range  of 
experimental  data  is  required,  risk 
assessors  should  justify  that  the 
observed  experimental  relationships 
remain  vahd.  A  disadvantage  of  curve 
fitting  is  that  the  nimiber  of  data  points 
required.to  complete  an  analysis  may 


not  always  be  avaibble.  For  example, 
while  standard  toxicity  tests  with 
aquatic  organisms  frequently  contain 
sufficient  experimental  treatments  to 
permit  regression  analysis,  fiequently 
this  is  not  the  case  for  toxicity  tests  with 
wildlife  species. 

Risk  assessors  sometimes  use  curve- 
fitting  analyses  to  determine  particular 
levels  of  effect  for  evaluation.  These 
point  estimates  are  interpolated  from 
the  fitted  line.  Point  estimates  may  be 
adequate  for  simple  assessments  or 
comparative  studies  of  risk  and  are  also 
useful  if  a  decision  rule  for  the 
assessment  was  identified  during  the 
planning  phase  (see  section  2).  Median 
effect  levels  (text  note  4-14)  are 
frequently  selected  because  the  level  of 
imcertainty  is  minimized  at  the 
midpoint  of  the  regression  curve.  While 
a  50%  effect  for  an  endpoint  such  as 
siuvival  may  not  be  appropriately 
protective  for  the  assessment  endpoint, 
median  effect  levels  can  be  used  for 
preliminary  assessments  or  comparative 
purposes,  especially  when  used  in 
combination  with  uncertainty 
modifying  factors  (see  text  note  5-2). 
Selection  of  a  different  effect  level 
(10%,  20%,  etc.)  can  be  arbitrary  imless 
there  is  some  clearly  defined  benchmark 
for  the  assessment  endpoint.  Thus,  it  is 
preferable  to  carry  several  levels  of 
effect  or  the  entire  stressor-response 
curve  forward  to  risk  estimation. 

When  risk  assessors  are  particularly 
interested  in  effects  at  lower  stressor 
levels,  they  may  seek  to  establish  "no- 
effect"  levels  of  a  stressor  based  on 
comparisons  between  experimental 
treatments  and  controls.  Statistical 
hypothesis  testing  is  frequently  used  for 
this  purpose.  (Note  that  statistical 
hypotheses  are  difitsrent  from  the  risk 
hypotheses  discussed  in  problem 
formulation;  see  text  note  3-10).  An 
example  of  this  approach  for  deriving 
chemical  no-effect  levels  is  provided  in 
text  note  4—15.  An  advantage  of 
statistical  hypothesis  testing  is  that  the 
risk  assessor  is  not  required  to  pick  a 
particular  effect  level  of  concern.  The 
no-effect  level  is  determined  instead  by 
experimental  conditions  such  as  the 
niunber  of  repUcates  as  well  as  the 
variabihty  inherent  in  the  data.  Thus  it 
is  important  to  consider  the  level  of 
effect  detectable  in  the  experiment  (i.e., 
its  power)  in  addition  to  reporting  the 
no-effect  level.  Another  drawback  of 
this  approach  is  that  it  is  difficult  to 
evaluate  effects  associated  with  stressor 
levels  other  than  the  actual  treatments 
tested.  Several  investigators  (Stephan 
and  Rogers,  1985;  Suter,  1993a)  have 
proposed  using  regression  analysis  as  an 
alternative  to  statistical  hypothesis 
testing. 


In  observational  field  studies, 
statistical  hypothesis  testing  is  often 
used  to  compare  site  conditions  with  a 
refarence  site(s).  The  difficuJties  of 
drawing  proper  conclusions  from  these 
types  of  studies  (which  frequently 
cannot  employ  repHcation)  have  been 
discussed  by  many  investigators, 
including  Hurlbert  (1984),  Stewart- 
Oaten  et  al.  (1986),  Wiens  and  Parker 
(1995),  and  Eberhardt  and  Thomas 
(1991).  Risk  assessors  should  examine 
whether  sites  were  carefully  matched  to 
minimize  differences  other  than  the 
stressor  and  consider  whether  potential 
covariates  should  be  included  in  any 
analysis.  An  advantage  of  experimental 
field  studies  is  that  treatments  can  be 
repUcated,  increasing  the  confidence 
that  observed  differences  are  due  to  the 
treatment. 

Data  available  from  multiple 
experiments  can  be  used  to  generate 
multiple  point  estimates  that  can  be 
displayed  as  cumulative  distribution 
functions.  Figure  5-6  shows  an  example 
of  a  cumulative  distribution  function  for 
species  sensitivity  derived  from 
multiple  point  estimates  (ECSs)  for 
&«shwater  algae  exposed  to  a  herbicide. 
These  distributions  facilitate 
identification  of  stressor  levels  that 
affect  a  minority  or  majority  of  species. 
A  Umiting  factor  in  the  use  of 
cumulative  frequency  distributions  is 
the  amount  of  data  needed  as  input. 
Ciunulative  effects  distribution 
functions  can  also  be  derived  from 
models  that  use  Monte  Carlo  or  other 
methods  to  generate  distributions  based 
on  measured  or  estimated  variation  in 
input  parameters  for  the  models. 

When  multiple  stressors  are  present, 
stressor-response  analysis  is  particularly 
challenging.  Stressor-response 
relationships  can  be  constructed  for 
each  stressor  separately  and  then 
combined.  Alternatively,  the 
relationship  between  response  and  the 
suite  of  stressors  can  be  combined  in 
one  analysis.  It  is  preferable  to  directly 
evaluate  complex  chemical  mixtures 
present  in  enviroimiental  media  (e.g., 
wastewater  effluents,  contaminated 
soils;  U.S.  EPA,  1986b),  but  it  is 
important  to  consider  the  relationship 
between  the  samples  tested  and  the 
potential  spatial  and  temporal 
variability  in  the  mixture.  The  approach 
taken  for  multiple  stressors  depends  on 
the  feasibiUty  of  measuring  the  suite  of 
stressors  and  whether  an  objective  of  the 
assessment  is  to  project  different 
stressor  combinations. 

In  some  cases,  multiple  regression 
analysis  can  be  used  to  empirically 
relate  multiple  stressors  and  a  response. 
Detenbeck  (1994)  used  this  approach  to 
evaluate  change  in  the  water  quaUty  of 
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wetlands  i^siilting  from  multiple 
physical  stk«ssors.  Multiple  regression 
analysis  can  be  difficiilt  to  interpret  if 
the  explanatory  variables  (i.e.,  the 
stressors)  are  not  independent.  Principal 
components  analysis  can  be  used  to 
extract  independent  explanatory 
variables  formed  from  linear 
combinations  of  the  original  variables 
(Pielou,  igJB4). 

4.3.1.2.  Establishing  Cause  and  Effect 
Relationships  (Causality) 

Causality  is  the  relationship  between 
cause  (one  or  more  stressors)  and  effect 
(assessment  endpoint  response  to  one  or 
more  stressors).  Without  a  sound  basis 
for  linking,  cause  and  effect,  uncertainty 
in  the  conclusions  of  an  ecological  risk 
assessment  is  likely  to  be  high. 
Developing  causal  relationships  is 
especially  Important  for  risk 
assessmeqts  driven  by  observed  adverse 
ecological  effects  such  as  bird  or  fish 
kills  or  a  shift  in  the  species 
composition  of  an  area.  This  section 
proposes  considerations  for  evaluating 
causality  based  on  criteria  primarily  for 
observational  data  developed  by  Fox 
(1991)  and  additional  criteria  for 
experimental  evaluation  of  causality 
modified  from  Koch's  postulates  (e.g. 
see  Woodman  and  Cowling,  1987). 

Evidence  of  causality  may  be  derived 
from  obseivational  evidence  (e.g.,  bird 
kills  are  associated  with  field 
applicatioo  of  a  pesticide)  or 
experimental  data  (e.g.,  laboratory  tests 
with  the  pfsticides  in  question  show 
bird  kills  ak  levels  similar  to  those  foimd 
in  the  field),  and  causal  associations  can 
be  strengthened  when  both  types  of 
information  are  available.  But  since  not 
all  situations  lend  themselves  to  formal 
experimentation,  scientists  have  looked 
for  other  criteria,  based  largely  on 
observation  rather  than  experiment,  to 
support  a  plausible  argument  for  cause 
and  effect.  Text  note  4-16  provides 
criteria  based  on  Fox  (1991)  that  are 
very  simiUr  to  others  reviewed  by  Fox 
(U.S.  Department  of  Health,  Education, 
and  Welfare,  1964;  Hill.  1965;  Susser, 
1986a.b).  While  data  to  support  some 
criteria  mqy  be  incomplete  or  missing 
for  any  given  assessment,  these  criteria 
offer  a  useful  way  of  evaluating 
available  information. 

The  strength  of  association  between 
stressor  amd  response  is  often  the  main 
reasun  that  adverse  effects  (such  as  bird 
kills)  are  first  noticed.  A  stronger 
response  tp  a  hypothesized  cause  is 
more  likely  to  indicate  true  causation. 
Additional  strong  evidence  of  causation 
is  when  a  response  follows  after  a 
change  in  the  hypothesized  cause 
(predictive  performance). 


The  presence  of  a  biological  gradient 
or  stressor-response  relationship  is 
another  important  criterion  for 
causality.  The  stressor-response 
relationship  need  not  be  linear.  It  can  be 
a  threshold,  sigmoidal,  or  parabolic 
phenomenon,  but  in  any  case  it  is 
important  that  it  can  be  demonstrated. 
Biological  gradients,  such  as  decreasing 
effects  downstream  of  a  toxic  discharge, 
are  frequently  used  as  evidence  of 
causality.  To  be  credible,  such 
relationships  should  be  consistent  with 
current  biological  or  ecological 
knowledge  (biological  plausibility). 

A  cause-effect  relationship  that  is 
demonstrated  repeatedly  (consistency  of 
association)  provides  strong  evidence  of 
causality.  Consistency  may  be  shown  by 
a  greater  number  of  instances  of 
association  between  stressor  and 
response,  occurrences  in  diverse 
ecological  systems,  or  associations 
demonstrated  by  diverse  methods  (Hill, 
1965).  Fox  (1991)  adds  that  in 
ecoepidemiology  the  occurrence  of  an 
association  in  more  than  one  species 
and  species  population  is  very  strong 
evidence  for  causation.  An  example 
would  be  the  numerous  species  of  birds 
that  were  killed  as  a  result  of  carbofuran 
application  (Houseknecht,  1993).  Fox 
(1991)  also  believes  that  ca\isality  is 
supported  if  the  same  incident  is 
observed  by  different  persons  under 
different  circiunstances  and  at  different 
times. 

Conversely,  inconsistency  in 
association  between  stressor  and 
response  is  strong  evidence  against 
causality  (e.g..  the  stressor  is  present 
without  the  expected  effect,  or  the  effect 
occuiis  but  the  stressor  is  not  found). 
Temporal  incompatibility  (i.e.,  the 
presumed  cause  does  not  precede  the 
effect)  and  incompatibility  with 
experimental  or  observational  evidence 
(factual  implausibility)  are  also 
indications  against  a  causal 
relationship.  x 

Two  other  criteria  may  be  of  some 
help  in  defining  causal  relationships: 
specificity  of  an  association  and 
probability.  The  more  specific  the  effect, 
the  more  likely  it  is  to  have  a  consistent 
cause.  However,  Fox  (1991)  argues  that 
effect  specificity  does  little  to  strengthen 
a  causal  claim.  Disease  can  have 
multiple  causes,  a  substance  can  behave 
differently  in  diffbrent  environments  or 
cause  several  different  effects,  and 
biochemical  events  may  result  in  a 
diverse  array  of  biological  responses. 
But  in  general,  the  more  specific  or 
locaUzed  the  effiects,  the  easier  it  is  to 
identify  the  cause.  Sometimes,  a  stressor 
may  have  a  distinctive  mode  of  action 
that  suggests  its  role.  Yoder  and  Rankin 
(1995)  foimd  that  patterns  of  change 


observed  in  fish  and  benthic 
invertebrate  communities  could  serve  as 
indicators  for  different  types  of 
anthropogenic  impact  (e.g.,  nutrient 
enrichment  vs.  toxicity). 

For  some  pathogenic  biological 
stressora,  the  causal  evaluations 
proposed  by  Koch  (text  note  4-17)  may 
be  useful.  For  chemicals, 
ecotoxicologists  have  slightly  modified 
Koch's  postulates  to  provide  evidence  of 
causality  (Adams,  1963;  Woodman  and 
Cowling,  1987).  The  modifications  are: 

•  The  injury,  dysfunction,  or  other 
putative  effect  of  the  toxicant  must  be 
regularly  associated  with  exposure  to 
the  toxicant  and  any  contributory  causal 
factora. 

•  Indicators  ofexposuro  to  the 
toxicant  must  be  found  in  the  affected 
organisms. 

•  The  toxic  effects  must  be  seen 
when  normal  organisms  or  commimities 
are  exposed  to  the  toxicant  under 
controlled  conditions,  and  any 
contributory  factora  should  be 
manifested  in  the  same  way  during 
controlled  exposures. 

•  The  same  indicatora  of  exposure 
and  effects  must  be  identified  in  the 
controlled  exposures  as  in  the  field. 

These  modifications  are  conceptually 
identical  to  Koch's  postulates.  While 
useful,  this  approadi  may  not  be 
practical  if  resources  for 
experimentation  are  not  available  or  if 
an  adverse  effect  may  be  occurring  over 
such  a  wide  spatial  extent  that 
experimentation  and  correlation  may 
prove  difficult  or  jrield  equivocal 
results. 

Experimental  techniques  are 
frequently  used  for  evaluating  causality 
in  complex  chemical  mixtures.  Options 
include  evaluating  separated 
components  of  the  mixture,  developing 
and  testing  a  synthetic  mixture,  or 
determining  how  the  toxicity  of  a 
mixture  relates  to  the  toxicity  of 
individual  components.  The  choice  of. 
method  depends  on  the  goal  of  the 
assessment  and  the  resources  and  test 
data  that  are  available. 

Laboratory  toxicity  identification 
evaluations  (TIEs)  can  be  used  to  help 
determine  which  components  of  a 
chemical  mixture  are  causing  toxic 
effects.  By  using  fractionation  and  other 
methods,  the  TQ:  approach  can  help 
identify  chemicals  responsible  for 
toxicity  and  show  the  relative 
contributions  to  toxicity  of  different 
chemicals  in  aqueous  effluents  (U.S. 
EPA,  1988a,  1989b,  c)  and  sediments 
(e.g.,  Ankley  et  al.,  1990). 

Risk  assessors  may  utilize  data  from 
synthetic  chemical  mixtures  if  the 
individual  chemical  components  are 
well  characterized.  This  approadi 


Federal  Regirter  /  Vol.  61.  No.  175  /  Monday,  September  9.  1996  /  Notices  47587 


allows  for  manipulation  of  the  mixture 
and  investigation  of  how  varying  the 
components  that  are  present  or  their 
ratios  may  affect  mixtiue  toxicity  but 
also  requires  additional  assumptions 
about  the  relationship  between  effects  of 
the  synthetic  mixtxire  and  those  of  the 
environmental  mixture. 

When  the  modes  of  action  of 
chemicals  in  a  mixtiue  are  known  to  be 
similar,  an  additive  model  has  been 
successful  in  predicting  combined 
effects  (Konemann,  1981;  Hennens  et 
al.,  1984a;  McCarty  and  Mackay,  1993; 
Savtryer  and  Safe,  1985;  Broderius  et  al., 
1995).  In  this  situation,  the  contribution 
of  each  chemical  to  the  overall  toxicity 
of  the  mixture  can  be  evaluated. 
However,  the  situation  is  more 
complicated  when  the  modes  of  action 
of  the  chemical  constituents  are 
imknown  or  partially  known  (see 
additional  discussion  in  section  5.1.2). 

4.3.1.3.  Linking  Measiues  of  Effect  to 
Assessment  Endpoints 

Assessment  endpoints  express  the 
environmental  values  of  concern  for  a 
risk  assessment,  but  they  cannot  always 
be  measured  directly.  When  measures  of 
effect  differ  from  assessment  endpoints, 
sound  and  explicit  linkages  between  the 
two  are  needed.  Risk  assessors  may 
make  these  linkages  in  the  analysis 
phase  or,  especially  when  linkages  rely 
on  expert  judgment,  risk  assessors  may 
work  with  measures  of  effect  through 
risk  estimation  (in  risk  characterization) 
and  then  make  the  connection  with  the 
assessment  endpoints.  Common 
extrapolations  used  to  link  measures  of 
effect  with  assessment  endpoints  are 
shown  in  text  note  4-18. 

General  Considerations.  Diuing  the- 
preparation  of  the  analysis  plan  in 
problem  formulation,  risk  assessors 
identify  the  extrapolations  required 
between  assessment  endpoints  and 
measures  of  effect.  During  the  analysis 
phase,  risk  assessors  should  revisit  the 
questions  listed  in  text  note  4-19  before 
proceeding  with  specific  extrapolation 
approaches  to  use. 

The  scope  and  nature  of  the  risk 
assessment  and  the  environmental 
decision  to  be  made  help  determine  the 
degree  of  uncertainty  (and  type  of 
extrapolation)  that  is  acceptable.  At  an 
early  stage  of  a  tiered  risk  assessment, 
extrapolations  from  minitnal  data  that 
involve  large  uncertainties  are 
acceptable  when  the  primary  purpose  is 
to  determine  whether  a  risk  exists  given 
worst-case  exposure  and  effects 
scenarios.  To  define  risk  further  at  later 
stages  of  the  assessment,  additional  data 
and  more  sophisticated  extrapolation 
approaches  are  usually  required. 


The  scope  of  the  risk  assessment  also 
influences  extrapolation  through  the 
nature  of  the  assessment  endpoint. 
Preliminary  assessments  that  evaluate 
risks  to  general  trophic  levels,  such  as 
fish  and  birds,  may  extrapolate  among 
different  genera  or  femilies  to  obtain  a 
range  of  sensitivity  to  the  stressor.  On 
the  other  hand,  assessments  concerned 
with  management  strategies  for  a 
particular  species  may  employ 
population  models. 

Analysis  phase  activities  may  suggest 
additional  extrapolation  needs. 
Evaluation  of  exposure  may  indicate 
different  spatial  or  temporal  scales  than 
originally  anticipated.  If  spatial  scales 
are  broadened,  additional  receptors  may 
need  to  be  included  in  extrapolation 
models.  If  a  stressor  persists  for  an 
extended  time  in  the  environment,  it 
may  be  necessary  to  extrapolate  short- 
term  responses  over  a  longer  period  of 
exposure,  and  population  level  effects 
may  become  more  important. 

Whatever  methods  are  employed  to 
link  assessment  endpoints  with 
measures  of  effect,  it  is  important  to 
apply  the  methods  in  a  maimer 
consistent  with  soimd  ecological 
principles  and  the  availability  of  an 
appropriate  database.  For  example,  it  is 
inappropriate  to  use  structure-activity 
relationships  to  predict  toxicity  from 
chemical  structuire  unless  the  chemical 
imder  consideration  has  a  similar  mode 
of  toxic  action  to  the  reference 
chemicals  (Bradbury,  1994).  Similarly, 
extrapolations  bom  upland  avian 
species  to  waterfowl  may  be  more 
credible  if  factors  such  as  differences  in 
food  preferences,  body  mass, 
physiology,  and  seasonal  behavior  (e.g., 
mating  and  migration  habits)  are 
considered.  Extrapolations  made  in  a 
rote  manner  or  that  are  biologically 
implausible  vtdll  erode  the  overall 
credibility  of  the  assessment. 

Finally,  many  extrapolation  methods 
are  limited  by  the  availability  of  suitable 
databases.  Although  these  databases  are 
generally  largest  for  chemical  stressors 
and  aquatic  species,  data  do  not  exist  for 
all  taxa  or  effects.  Chemical  effects 
databases  for  mammals,  amphibians,  or 
reptiles  are  extremely  limited,  and  there 
is  even  less  information  on  most 
biological  and  physical  stressors.  Risk 
assessors  should  be  aware  that 
extrapolations  and  models  are  only  as 
useful  as  the  data  on  which  they  are 
based  and  should  recognize  the  great 
uncertainties  associated  with 
extrapolations  that  lack  an  adequate 
empirical  or  process-based  rationale. 

The  rest  of  this  section  addresses  the 
approaches  used  by  risk  assessors  to 
link  measures  of  effect  to  assessment 
endpoints,  as  noted  below. 


•  Linkages  based  on  expert  judgment 
This  approach  is  not  as  desirable  as 
empirical  or  process-based  approaches, 
but  is  the  only  option  when  data  are 
lacking. 

•  Linkages  based  on  empirical  or 
process  models.  Empirical 
extrapolations  use  experimented  or 
observational  data  that  may  or  may  not 
be  organized  into  a  database.  Process- 
based  approaches  are  based  on  some 
level  of  imderstanding  of  the  underlying 
operations  of  the  system  under 
consideration. 

Judgment  Approaches  for  Li^iking 
Measures  of  Effect  to  Assessment 
Endpoints.  Expert  judgment  approaches 
rely  on  the  professional  expertise  of  risk 
assessors,  expert  panels,  or  others  to 
relate  changes  in  measures  of  effect  to 
changes  in  the  assessment  endpoint. 
They  are  essential  when  databases  are 
inadequate  to  support  empirical  models 
and  process  models  are  imavailable  or 
inappropriate.  Expert  judgment  linkages 
between  measures  of  effect  and 
assessment  endpoints  can  be  just  as 
credible  as  empirical  or  process-based 
expressions,  provided  they  have  a 
soimd  scientific  basis.  This  section 
highlights  expert  judgment 
extrapolations  between  species,  from 
laboratory  data  to  field  effects,  and 
between  geographic  areas. 

Because  of  the  uncertainties  in 
predicting  the  effects  of  biological 
stressors  such  as  introduced  species, 
expert  judgment  approaches  are 
commonly  used.  For  example,  there 
may  be  measures  of  effect  data  on  a 
foreign  pathogen  that  attacks  a  certain 
tree  species  not  found  in  the  United 
States,  but  the  assessment  endpoint 
concerns  the  survival  of  a  commercially 
important  tree  found  only  in  the  United 
States.  In  this  case,  a  careful  evaluation 
and  comparison  of  the  life  history  and 
environmental  requirements  of  both  the 
pathogen  and  the  two  tree  species  may 
contribute  toward  a  useful 
determination  of  potential  effects,  even 
though  the  uncertainty  may  be  high. 
Expert  panels  are  typically  used  for  this 
kind  of  evaluation  (USDA.  1993). 

Risks  to  organisms  in  field  situations 
are  best  estimated  from  studies  at  the 
site  of  interest.  However,  such  data  are 
not  always  available.  Frequentlv,  risk 
assessors  must  extrapolate  bom 
laboratory  toxicity  test  data  to  field 
effects.  Text  note  4-20  summarizes 
some  of  the  considerations  for  risk 
assessors  when  extrapolating  from 
laboratory  toxicity  test  results  to  field 
situations  for  chemical  stressors.  Factors 
altering  expobui  a  in  the  field  are  among 
the  most  important  factors  limiting 
extrapolations  bom  laboratory  test 
results,  but  indirect  effects  on  exposed 
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organisms  ixxe  to  predation, 
competition,  or  other  biotic  or  abiotic 
factors  not  0valuated  in  the  laboratory 
may  also  be  significant.  Variations  in 
direct  chemical  effects  between 
laboratory  tiests  and  field  situations  may 
not  contribiite  as  much  to  the  overall 
imcertainty  of  the  extrapolation. 

In  addition  to  single-species  tests, 
laboratory  multiple  species  tests  are 
sometimes  used  to  predict  field  effects. 
While  these  tests  have  the  advantage  of 
evaluating  tome  aspects  of  a  real 
ecological  system,  they  also  have 
inherent  sctle  limitations  (e.g.,  lack  of 
top  trophic  levels)  and  may  not 
adequately  represent  features  of  the 
field  systeni  important  to  the  assessment 
endpoint. 

Extrapolations  based  on  expert 
judgment  ate  frequently  required  when 
assessors  w{sh  to  use  field  data  obtained 
from  one  geographic  area  and  apply 
them  to  a  different  area  of  concern,  or 
to  extrapolate  from  the  results  of 
laboratory  tests  to  more  than  one 
geographic  region.  In  either  case,  risk 
assessors  should  consider  variations 
between  regions  in  environmental 
conditions,]spatial  scales  and 
heterogeneit^ies,  and  ecological  forcing 
functions  (see  below). 

Variations  in  environmental 
conditions  In  different  geographic 
regions  ma^  alter  stressor  exposure  and 
effects.  If  exposure  to  chemical  stressors 
can  be  accurately  estimated  and  are 
expected  toibe  similar  (e.g.,  see  text  note 
4-20),  the  sbme  species  in  different 
areas  may  respond  similarly.  For 
example,  if  the  pesticide  granular 
carbofuran  were  appUed  at  comparable 
rates  throu^out  the  country,  seed- 
eating  birds  could  be  expected  to  be 
similarly  affected  by  the  pesticide 
(Housekneoht,  1993).  Nevertheless,  the 
influence  of  environmental  conditions 
on  stressor  exposure  and  effects  can  be 
substantial. 

For  biological  stressors, 
environmental  conditions  such  as 
climate,  habitat,  and  suitable  hosts  play 
major  roles  jin  determining  whether  a 
biological  stressor  becomes  established. 
For  examplp,  climate  would  prevent 
establishm^t  of  the  Mediterranean  fruit 
fly  in  the  mjuch  colder  northeastern 
United  States.  Thus,  a  thorough 
evaluation  6f  environmental  conditions 
in  the  area  Versus  the  natural  habitat  of 
the  stressor!  is  important.  Even  so,  many 
biological  stressors  can  adapt  readily  to 
varying  environmental  conditions,  and 
the  absence!  of  natural  predators  or 
diseases  m^y  play  an  even  more 
important  role  than  abiotic 
environmeatal  conditions. 

For  phys^l  stressors  that  have 
natiiral  counterparts,  such  as  fire, 


flooding,  or  temperatxire  variations, 
effects  may  depend  on  the  natural 
variations  in  these  parameters  for  a 
particular  region,  llius,  the 
comparability  of  two  regions  depends 
on  both  the  pattern  and  range  of  natural 
disturbances. 

Spatial  scales  and  heterogeneities 
affect  comparability  between  regions. 
Effects  observed  over  a  large  scale  may 
be  difficult  to  extrapolate  from  one 
geographical  location  to  another  mainly 
because  the  spatial  heterogeneity  is 
Ukely  to  differ.  Factors  such  as  number 
and  size  of  land-cover  patches,  distance 
between  patches,  connectivity  and 
conductivity  of  patches  (e.g.,  migration 
routes),  and  patch  shape  maybe  . 
important.  Extrapolations  can  be 
facilitated  by  using  appropriate 
reference  sites,  such  as  sites  in 
comparable  ecoregions  (Hughes,  1995). 

Ecological  forcing  functions  may 
differ  between  geographic  regions. 
Forcing  functions  are  critical  abiotic 
variables  that  exert  a  major  influence  on 
the  structure  and  function  of  ecological 
systems.  Examples  include  temperature 
fluctuations,  fire  frequency,  light 
intensity,  and  hydrologic  regime.  If 
these  differ  significantly  between  sites, 
it  may  be  inappropriate  to  extrapolate 
stressor  effects  from  one  system  to 
another. 

The  following  references  may  be 
useful  when  assessing  effects  over 
different  geographical  areas:  Bedford 
and  Preston  (1988),  Detenbeck  et  al. 
(1992),  Gibbs  (1993),  Gilbert  (1987), 
Gosselink  et  al.  (1990),  Preston  and 
Bedford  (1988),  and  Risser  (1988). 

Empirical  and  Process-Based 
Approaches  for  Linking  Measures  of 
Effect  to  Assessment  Endpoints.  There 
are  a  variety  of  empirical  and  process- 
based  approaches  available  to  risk 
assessors  depending  on  the  scope  of  the 
assessment  and  the  data  and  resources 
available.  Empirical  and  process-based 
approaches  include  numerical 
extrapolations  between  effects  measures 
and  assessment  endpoints.  These 
linkages  range  in  sophistication  from 
applying  an  uncertainty  factor  to  using 
a  complex  model  requiring  extensive 
measures  of  effects  and  measures  of 
ecosystem  and  receptor  characteristics 
as  input.  But  even  the  most 
sophisticated  quantitative  models 
involve  qualitative  elements  and 
assumptions  and  thus  require 
professional  judgment  for  evaluation. 
Individuals  who  use  models  and 
interpret  their  results  should  be  familiar 
with  the  underlying  assiunptions  and 
components  contained  in  the  model. 

Empirical  Approaches.  Empirically 
based  imcertainty  factors  or  taxonomic 
extrapolations  may  be  used  when 


adequate  effects  databases  are  available 
but  the  imderstanding  of  underlying 
mechanisms  of  action  or  ecological 
principles  is  limited.  When  sufficient 
information  on  stressors  and  receptors  is 
available,  process-based  approaches 
such  as  pharmacokinetic/ 
pharmacodynamic  models  or 
population  or  ecosystem  process  models 
may  be  used.  Regardless  of  the  options 
uscld,  risk  assessors  should  justify  and 
adequately  dociunent  the  approach 
selected. 

Uncertainty  factors  are  used  to  ensure 
that  effects  measures  are  sufficiently 
protective  of  assessment  endpoints. 
Uncertainty  factors  are  empirically 
derived  niunbers  that  are  divided  into 
measure  of  effects  values  to  give  an 
estimated  stressor  level  that  should  not 
cause  adverse  effects  to  the  assessment 
endpoint.  Uncertainty  factors  have 
mostly  been  developed  for  chemicals 
because  of  the  extensive  ecotoxicologic 
databases  available,  especially  for 
aquatic  organisms.  Uncertainty  factors 
are  useful  when  decisions  must  be  made 
about  stressors  in  a  short  time  and  with 
little  information. 

Uncertainty  factors  have  been  used  to 
compensate  for  assessment  endpoint/ 
effect  measures  differences  between 
endpoints  (acute  to  chronic  effects), 
between  species,  and  between  test 
situations  (e.g.,  laboratory  to  field). 
Typically,  uncertainty  factors  vary 
inversely  with  the  quantity  and  type  of 
effects  measures  data  available  (Zeeman, 
1995).  Uncertainty  factors  have  been 
used  in  screening-level  assessments  of 
new  chemicals  (Nabholz,  1991),  in 
assessing  the  risks  of  pesticides  to 
aquatic  and  terrestrial  organisms  (Urban 
and  Cook,  1986),  and  in  developing 
benchmark  dose  levels  for  himian  health 
effects  (U.S.  EPA,  1995d). 

In  spite  of  their  usefulness, 
ujicertainty  factors  can  also  be  misused, 
especially  when  used  in  an  overly 
conservative  fashion,  as  when  chains  of 
factors  are  multiplied  together  vdthout 
sufficient  justification.  Like  other 
approaches  to  bridging  data  gaps, 
uncertainty  factors  are  often  based  on  a 
combination  of  scientific  analysis, 
scientific  judgement  and  policy 
judgement  (see  section  4.1,3).  It  is 
important  to  differentiate  among  these 
thr^c  elements  when  doamienting  the 
bpsis  for  the  uncertainty  factors  used. 

Empirical  data  can  be  used  to 
facilitate  extrapolations  between  species 
to  species,  genera,  families,  or  orders  or 
functional  groups  (e.g.,  feeding  guilds) 
(Suter,  1993a).  Suter  et  al.  (1983),  Suter 
(1993a),  and  Bamthouse  et  al.  (1987, 
1990)  developed  methods  to  extrapolate 
toxicity  among  freshwater  and  marine 
fish  and  arthropods.  As  noted  by  Suter 
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(1993a),  the  uncertainties  associated 
with  extrapolating  between  orders, 
classes,  and  phyla  tend  to  be  very  high. 
However,  extrapolations  can  be  made 
with  fair  certainty  between  aquatic 
species  within  genera  and  genera  within 
families.  Further  applications  of  this 
approach  (e.g..  for  chemical  stressors 
and  terrestrial  organisms)  are  Umited  by 
a  lack  of  suitable  databases. 

Dose-scaHng  or  allometric  regression 
has  also  been  used  to  extrapolate  the 
effects  of  a  chemical  stressor  to  another 
species.  The  method  is  used  for  human 
health  risk  assessment  but  has  not  been 
appUed  extensively  to  ecological  effects 
(Suter,  1993a). 

Allometric  regression  has  been  used 
with  avian  species  (Kenaga,  1973)  and 
to  a  limited  extent  for  estimating  effects 
to  marine  organisms  based  on  their 
length.  For  chemical  stressors, 
allometric  relationships  can  enable  an 
assessor  to  estimate  toxic  effects  to 
species  not  commonly  tested,  such  as 
native  mammalian  species.  It  is 
important  that  the  assessor  consider  the 
taxonoraic  relationship  between  the 
known  species  and  the  species  of 
interest.  The  closer  the  two  are  related, 
the  more  likely  that  the  toxic  response 
will  be  similar.  Allometric  approaches 
should  not  be  applied  to  species  that 
differ  greatly  in  uptake,  metabolism,  or 
depuration  of  a  chemioal. 

Process-Based  Approaches.  Process 
models  for  extrapolation  are 
representations  or  abstractions  of  a 
system  or  process  (Starfield  and 
Bleloch,  1991)  that  incorporate  causal 
relationships  and  provide  a  predictive 
capability  diat  does  not  depend  on  the 
availability  of  existing  stressor-response 
information  as  empirical  models  do 
(Wiegert  and  Bartell,  1994).  Process 
models  enable  assessors  to  translate  data 
on  individual  effects  (e.g.,  mortality, 
growth,  and  reproduction)  to  potential 
alterations  in  specific  populations, 
communities,  or  ecosystems.  Such 
models  can  be  used  to  evaluate  risk 
hypotheses  about  the  duration  and 
severity  of  a  stressor  on  an  assessment 
endpoint  that  cannot  be  tested  readily  in 
the  laboratory. 

There  are  two  major  types  of  models: 
single-spedes  population  models  and 
multispecies  community  and  ecosystem 
models.  Population  models  describe  the 
dynamics  of  a  finite  group  of 
individuals  through  time  and  have  been 
used  extensively  in  ecology  and 
fisheries  management  and  to  assess  the 
impacts  of  power  plants  and  toxicants 
on  specific  fish  populations  (Bamthouse 
et  al.,  1987;  Bamthouse  et  al.,  1990). 
Population  models  are  useful  in 
answering  questions  related  to  short-  or 
long-term  changes  of  population  size 


and  structure  and  can  be  used  to 
estimate  the  probability  that  a 
population  will  decline  below  or  grow 
above  a  specified  abundance  (Ginzburg 
et  al.,  1982;  Person  et  al.,  1989).  This 
latter  application  may  be  useful  when 
assessing  risks  associated  with 
biological  stressors  such  as  introduced 
or  pest  species.  Excellent  reviews  of 
population  models  are  presented  by 
Bamthouse  et  al.  (1986)  and  Wiegert 
and  Bartell  (1994).  Emlen  (1989)  has 
revievrod  population  models  that  can  be 
used  for  terrestrial  risk  assessment. 

Proper  use  of  the  population  models 
requires  a  thorough  understanding  of 
the  natural  history  of  the  species  imder 
consideration,  as  well  as  knowledge  of 
how  the  stressor  influences  its  biology. 
Model  input  can  include  somatic 
growth  rates,  physiological  rates, 
fecundity,  survival  rates  of  various 
classes  within  the  population,  and  how 
these  change  when  the  population  is 
exposed  to  the  stressor  and  other 
environmental  factors.  In  addition,  the 
effects  of  population  density  on  these 
parameters  may  be  important  (Hassell, 
1986)  and  should  be  considered  in  the 
analysis  of  uncertainty. 

Community  and  ecosystem  models 
(e.g.,  Bartell  et  al..  1992;  O'Neill  et  al., 
1982)  are  particularly  useful  when  the 
assessment  endpoint  involves  structural 
(e.g.,  commimity  composition)  or 
functional  (e.g..  primary  production) 
elements  of  the  system  potentially  at 
risk.  These  models  can  also  be  useful 
when  secondary  effects  are  of  concern. 
Changes  in  various  community  or 
ecosystem  components  such  as 
populations,  functional  types,  feeding 
guilds,  or  environmental  processes  can 
be  estimated.  By  incorporating 
submodels  describing  the  dynamics  of 
individual  system  components,  these 
models  permit  evaluation  of  risk  to 
multiple  assessment  endpoints  within 
the  context  of  the  larger  environmental 
system. 

Risk  assessors  should  evaluate  the 
degree  of  aggregation  in  population  or 
multispecies  model  parameters  that  is 
appropriate  based  both  on  the  input 
data  available  and  on  the  desired  output 
of  the  model.  For  example,  if  a  decision 
is  required  about  a  particular  species,  a 
model  that  lumps  species  into  trophic 
levels  or  feeding  guilds  will  not  be  very 
useful.  Assumptions  concerning 
aggregation  in  model  parameters  should 
be  included  in  the  discussion  of 
uncertainty. 

4.3.2.  Stressor-Response  Profile 

The  final  product  of  ecological 
response  analysis  is  a  siunmary  profile 
of  what  has  been  learned.  Depending  on 
the  risk  assessment,  the  profile  may  be 


a  written  document,  or  a  module  of  a 
larger  process  model.  Alternatively, 
dociunentation  may  be  deferred  until 
risk  characterization.  In  any  case,  the 
objective  is  to  ensure  that  the 
information  needed  for  risk 
characterization  has  been  collected  and 
evaluated.  A  useful  approach  in 
preparing  the  stressor-response  profile 
is  to  imagine  that  it  will  be  used  by 
someone  else  to  perform  the  risk 
characterization.  Using  this  approach, 
the  assessor  may  be  better  able  to  extract 
the  information  most  important  to  the 
risk  characterization  phase.  In  addition, 
compiling  the  stressor-response  profile 
provides  an  opportunity  to  verify  that 
the  assessment  and  measures  of  effect 
identified  in  the  conceptual  model  were 
evaluated. 

Risk  assessors  should  address  several 
questions  in  the  stressor-response 
profile  (text  note  4-21).  Depending  on 
the  type  of  risk  assessment,  affected 
ecological  entities  could  include  single 
species,  populations,  general  trophic 
levels,  communities,  ecosystems,  or 
landscapes.  The  nature  of  the  effect(s) 
should  be  germane  to  the  assessment 
endpoint(s).  Thus  if  a  single  species  is 
affected,  the  effects  should  represent 
parameters  appropriate  for  that  level  of 
organization.  Examples  include  effects 
on  mortality,  growth,  and  reproduction. 
Short-  and  long-term  effects  should  be 
reported  as  appropriate.  At  the 
community  level,  effects  could  be 
summarized  in  terms  of  structure  or 
function  depending  on  the  assessment 
endpoint.  At  the  landscape  level,  there 
may  be  a  suite  of  assessment  endpoints 
and  each  should  be  addressed 
separately. 

Examples  of  different  approaches  for 
displaying  the  intensity  of  effects  as 
stressor-response  curves  or  point 
estimates  were  provided  in  section 
4.3.1.1.  Other  information  suth  as  the 
spatial  area  or  time  to  recovery  may  be 
appropriate,  depending  on  the  scope  of 
the  assessment.  Causal  analyses  are 
important,  especially  for  assessments 
that  include  field  observational  data. 
While  ideally  the  stressor-response 
profile  should  express  effects  in  terms  of 
the  assessment  end{>oint,  this  will  not 
always  be  possible.  Especially  where  it 
is  necessary  to  use  qualitative 
extrapolations  between  assessment 
endpoints  and  measures  of  effect,  the 
stressor-response  profile  may  only 
contain  information  on  measures  of 
effect.  Under  these  circumstances,  risk 
will  be  estimated  using  the  measures  of 
effects,  and  extrapolation  to  the 
assessment  endpoints  will  occur  during 
risk  characterization. 

Risk  assessors  need  to  be  descriptive 
and  candid  about  any  uncertainties 
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associated  with  the  ecological  response 
analysis.  If  it  was  necessary  to 
extrapolate  frdm  measures  of  effect  to 
the  assessment  endpoint,  describe  both 
the  extrapolation  and  its  basis. 
Similarly,  if  a  benchmark  or  similar 
reference  dose|  or  concentration  was 
calculated,  discuss  the  extrapolations 
and  uncertainties  associated  with  its 
development.  For  additional 
information  oa  establishing  refierence 
concentrations,  see  Nabholz  (1991), 
Urban  and  Co«k  (1986),  Stephan  et  al. 
(1985),  Vaa  Laeuwen  et  al.  (1992). 


Wagner  and  Likke  (1991),  and 
Okkerman  et  al.  (1993).  Finally,  the 
assessor  should  clearly  indicate  major 
assumptions  and  default  values  used  in 
models.  •■ 

At  the  end  of  the  analysis  phase,  the 
stressor-response  and  exposure  profiles 
are  used  to  estimate  risks.  These  profiles 
provide  the  opportunity  to  review  what 
has  been  learned  and  to  summarize  this 
information  in  the  most  useful  format 
for  risk  characterization.  Whatever  form 
the  profiles  take,  they  ensure  that  the 


necessary  information  is  available  for 
risk  characterization. 

5.  Risk  Characterization 

Risk  characterization  (figure  5-1)  is 
the  final  phase  of.ecological  risk 
assessment.  Its  goals  are  to  use  the 
results  of  the  analysis  phase  to  estimate 
risk  to  the  assessment  endpoints 
identified  in  problem  formulation 
(section  5.1),  interpret  the  risk  estimate 
(section  5.2),  and  report  the  results 
(section  5.3). 
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Figure  5-1.  Risk  characterization. 
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Risk  chara  irterization  is  a  major 
element  of  tl  e  risk  assessment  report. 
To  be  succes  sful,  it  should  provide  clear 
information  {o  the  risk  manager  to  use 
in  environmental  decision  making 
(NRC.  1994;  $ee  section  6).  If  the  risks 
are  not  suffidiently  deHned  to  support  a 
management! decision,  the  risk  manager 
may  elect  to  proceed  with  another 
iteration  of  tee  risk  assessment  process. 
Additional  rtsearch  or  a  monitoring 
program  may  improve  the  risk  estimate 
or  help  to  evaluate  the  consequences  of 
a  risk  management  decision. 

5.1.  Risk  Estimation 

Risk  estimation  determines  the 
likelihood  of  adverse  effects  to 
assessment  endpoints  by  integrating 
exposure  and  effects  data  and  evaluating 
any  associated  uncertainties.  The 
process  uses  exposure  and  stressor- 
response  profiles  which  are  developed 
according  to  the  analysis  plan  (section 


3.5).  Risks  can  be  estimated  by  one  at 
more  of  the  following  approaches:  (1) 
estimates  expressed  as  qualitative 
categories,  (2)  estimates  comparing 
single-point  estimates  of  exposure  and 
effects,  (3)  estimates  incorporating  the 
entire  stressor-response  relationship,  (4) 
estimates  incorporating  variability  in 
exposure  and  effects  estimates,  (5) 
estimates  based  on  process  models  that 
rely  partially  or  entirely  on  theoretical 
approximations  of  exposure  and  effects, 
and  (6)  estimates  based  on  empirical 
approaches,  including  field 
observational  data. 

5.1.1.  Risk  Estimates  Expressed  as 
Qualitative  Categories 

In  some  cases,  best  professional 
judgment  may  be  used  to  express  risks 
qualitatively  using  categories  such  as 
low,  medium,  and  high  or  yes  and  no. 
This  approach  is  most  frequently  used 
when  exposure  and  effects  data  are 


limited  or  not  easily  expressed  in 
quantitative  terms.  A  U.S.  Forest  Service 
assessment  used  qualitative  categories 
because  of  limitations  on  both  the 
exposure  and  effects  data  for  the 
introduced  species  of  concern  as  well  as 
the  resources  available  for  the 
assessment,  (text  note  5-1) 

5.1.2.  Single-Point  Estimates 

When  sufficient  data  are  available  to 
quantify  exposure  and  effects  estimates, 
the  simplest  approach  for  comparing  the 
estimates  is  to  use  a  ratio  of  two 
numbers  (figure  5-2a).  Typically,  the 
ratio  (or  quotient)  is  expressed  as  an 
exposure  concentration  divided  by  an 
effects  concentration.  Quotients  are 
commonly  used  for  chemical  stressors, 
where  reference  or  benchmark  toxicity 
values  are  widely  available  (text  note 

5-2). 
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Figure  5-2.  Risk  estimation  techniques,  a.  Comparison  of  exposure  and  stressor-response 
point  estimates,  b.  Comparison  of  point  estimates  from  the  stressor-response  relationship 
with  uncertainty  associated  with  an  exposure  point  estimate. 
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The  principal  advantages  of  the 
quotient  method  are  that  it  is  simple 
and  quick  to  use  and  risk  assessors  and 
managers  are  familiar  with  its 
application,  The  quotient  method 
provides  an  efficient,  inexpensive 
means  of  identifying  high  or  low  risk 
situations  that  can  allow  risk 
managemei^t  decisions  to  be  made 
without  the!  need  for  further 
informationj. 

Quotienta  have  also  been  used  to 
integrate  thf  risks  of  multiple  chemical 
stressors.  Injthis  approach,  quotients  for 
the  individual  constituents  in  a  mixture 
are  generated  by  dividing  each  exposure 
level  by  a  corresponding  toxicity 
endpoint  (e.g.,  an  LCso).  Although  the 
toxicity  of  ajchemicai  mixture  may  be 
greater  (synergism)  or  less  (antagonism) 
than  predicted  from  the  toxicities  of 
individual  mnstituents  of  the  mixture,  a 
quotient  addition  approach  assumes 
that  toxicitifs  are  additive  or  close  to 
additive,  which  may  be  true  when  the 
modes  of  action  of  chemicals  in  a 
mixture  are  timilar  (e.g.,  Konemann, 
1981;  Broderius  et  al..  1995;  Hermens  et 
al.,  1984a,b;McCarty  and  Mackay,  1993; 
Sawyer  and  Safe.  1985). 

For  mixtutes  of  chemicals  having 
dissimilar  miodes  of  action,  there  is 
some  evidence  from  fish  acute  toxicity 
tests  with  industrial  organic  chemicals 


that  strict  additivity  or  less-than-strict 
additivity  is  common,  while 
antagonistic  and  synergistic  responses 
are  rare  (Broderius,  1991).  These 
experiences  suggest  that  caution  should 
be  used  when  predicting  that  chemicals 
in  a  mixtiu«  will  act  independently  of 
one  another.  However,  these 
relationships  observed  with  aquatic, 
organisms  may  not  be  relevant  for  other 
endpoints,  exposure  scenarios,  and 
species.  When  the  mode  of  action  for 
constituent  chemicals  are  unknown,  the 
assumptions  and  rationale  concerning 
chemical  interactions  must  be  clearly 
stated. 

The  application  of  the  quotient 
method  is  restricted  by  a  number  of 
limitations  (see  Smith  and  Cairns,  1993; 
Suter.  1993a).  While  a  quotient  can  be 
useful  in  answering  whether  risks  are 
high  or  low.  it  may  not  be  helpful  to  a 
risk  manager  who  needs  to  make  a 
decision  requiring  a  quantification  of 
risks.  For  example,  it  is  seldom  useful 
to  say  that  a  risk  mitigation  approach 
will  reduce  a  quotient  value  from  25  to 
12,  since  this  reduction  cannot  by  itself 
be  clearly  interpreted  in  terms  of  effects 
on  an  assessment  endpoint. 

Another  potential  difficulty  with  the 
quotient  method  is  that  the  point 
estimate  of  effect  may  not  reflect  the 
appropriate  intensity  of  efiisct  or 


exposure  pattern  for  the  assessment.  For 
example,  an  LCso  derived  from  a  96- 
hour  laboratoiy  test  using  constant 
exposure  levels  may  not  be  appropriate 
for  an  assessment  of  effects  on 
reproduction  resulting  from  short-term, 
pulsed  exposures. 

The  quotient  method  cannot  evaluate 
secondary  effects.  Interactions  and 
effects  beyond  what  is  predicted  from 
the  simple  quotient  may  be  critical  to 
characterizing  the  full  extent  of  impacts 
from  exposure  to  the  stressors  (e.g., 
bioaccumulation). 

Finally;  in  most  cases,  the  quotient 
method  does  not  explicitly  consider 
uncertainty  (e.g..  extrapolation  from 
tested  species  to  the  species  or 
community  of  concern).  However,  some 
uncertainties  can  "be  incorporated  into 
single-point  estimates  to  provide  a 
statement  of  likelihood  that  the  effects 
point  estimate  exceeds  the  exposure 
point  estimate  (figures  5-2b  and  5-3).  If 
exposure  variability  is  quantified,  then 
the  point  estimate  of  effects  can  be 
compared  with  a  cumulative  exposure 
distribution  as  described  in  text  note 
5-3.  Further  discussion  of  comparisons 
between  point  estimates  of  effects  and 
distributions  of  exposure  may  be  found 
in  Suter  et  al..  1983. 
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Figure  5-3.  Risk  estimation  techniques:  comparison  of  point  estimates  with  associated 
uncertainties. 
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In  vie\r  of  the  advantages  and  limitations  of  tlie  quotient  method,  it  is  important  for  risk  assessors  to  consider 
the  points  isted  below  when  evaluating  quotient  method  estimates. 

•  How  does  the  effect  concentration  relate  to  the  assessment  endpoint? 

•  What  extrapolations  are  involved? 

•  How  does  the  point  estimate  of  exposure  relate  to  potential  spatial  and  temporal  variability  in  exposure? 

•  Are  data  sufficient  to  provide  confidence  intervals  on  the  endpoints? 


If  the 


5.1.3.  Estimates  Incorporating  the  Entire  Stressor-Response  Relationship 


fetressor-response  profile  described  a  curve  relating  the  stressor  level  to  the  magnitude  of  response,  then 
risk  estima|tion  can  examine  risks  associated  with  many  different  levels  of  exposure  (figure  5-4).  These  estimates  are 
particular^  useful  when  the  risk  assessment  outcome  is  not  based  on  exceedance  of  a  predetermined  decision  rule 
such  as  a  toxicity  benchmark  level. 
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Figure  5-4.  Risk  estimation  techniques:  stressor-response  curve  versus  a  cumulative 
distribution  of  exposures. 
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There  are  both  advantages  and 
limitations  ip  comparing  a  stressor- 
response  cutve  with  an  exposure 
distribution^  The  steepness  of  the  effects 
curve  show^  the  magnitude  of  change  in 
effects  assoqiated  with  incremental 
changes  in  Exposure,  and  the  capability 
to  predict  changes  in  the  magnitude  and 
likelihood  of  effects  for  different 
exposure  scenarios  can  be  used  to 
compare  different  risk  management 
options.  Also,  uncertainty  can  be 
incorporate^  by  calculating  uncertainty 
bounds  on  t|ie  stressor-response  or 
exposure  esiiimates.  While  comparing 
exposure  and  stressor-response  curves 
provides  a  predictive  ability  lacking  in 
the  quotient  method,  this  approach 
shares  the  quotient  method's  limitations 
of  not  evaluating  secondary  effects, 
assuming  th«t  the  exposure  pattern  used 
to  derive  tha  stressor-response  curve  is 


comf>arable  to  the  environmental 
exposure  pattern,  and  not  explicitly 
considering  uncertainties,  such  as 
extrapolations  from  tested  species  to  the 
species  or  community  of  concern. 

5.1.4.  Estimates  Incorporating 
Variability  in  Exposure  or  Effects 

If  the  exposure  or  stressor-response 
profiles  describe  the  variability  in 
exposure  or  effiects,  then  many  different 
risk  estimates  can  be  calculated. 
Variability  in  exposure  can  be  used  to 
describe  risks  to  moderately  or  highly 
exposed  members  of  a  population  being 
investigated,  while  variability  in  effiects 
can  be  used  to  describe  risks  to  average 
or  sensitive  population  members. 

A  major  advantage  of  this  approach  is 
the  capability  to  predict  changes  in  the 
magnitude  and  likelihood  of  effects  for 
different  exposure  scenarios,  thus 


providing  a  means  for  comparing 
different  risk  management  options.  As 
noted  above,  comparing  distributions 
also  allows  one  to  identify  and  quantify 
risks  to  different  segments  of  the 
population.  Limitations  include  the 
increased  data  requirements  compared 
with  previously  described  techniques 
and  the  implicit  assumption  that  the  full 
range  of  variability  in  the  exposure  and 
effects  data  is  adequately  represented. 
As  with  the  quotient  method,  secondary 
effects  are  not  readily  evaluated  with 
this  technique.  Thus,  it  is  desirable  to 
corroborate  risks  estimated  by 
distributional  comparisons  with  field 
studies  or  other  lines  of  evidence.  Text 
note  5—4  and  figure  5-5  illustrate  the 
use  of  cumulative  exposure  and  effects 
distributions  for  estimating  risk. 
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Figure  5-5.  Risk  estimation  techniques:  comparison  of  exposure  distribution  of  an 
herbicide  in  surface  waters  with  freshwater  single-species  toxicity  data.  See  Text  note  5-4 
for  further  discussion.   Redrawn  from  SETAC,  1994a. 
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5.1.5.  Estimates  Based  on  Process 
Models 

Process  models  are  mathematical 
expressions  (hat  represent  our 
understandii^  of  the  mechanistic 
operation  of  a  system  under  evaluation. 
Tliey  can  be  Useful  tools  both  in  the 
analysis  pha<e  (see  section  4.1.2.)  and 
the  risk  characterization  phase  of 
ecological  risk  assessment  For 
illustrative  purposes,  we  distinguish 
between  process  models  iised  for  risk 
estimation  that  integrate  exposure  and 
effects  information  (text  note  5-5)  and 
process  models  used  in  the  analysis 
phase  that  focus  on  either  exposure  or 
effects  evaluations. 

A  major  advantage  of  using  process 
models  for  risk  estimation  is  the  ability 
to  consider  "What  if  scenarios  and  to 
forecast  beyond  the  limits  of  observed 
data  that  constrain  risk  estimation 
techniques  based  on  empirical  data.  The 
process  model  can  also  consider 
secondary  ejects,  unlike  other  risk 
estimation  techniques  such  as  the 
quotient  method  or  comparisons  of 
exposure  and  effisct  distributions.  In 
addition,  some  process  models  may  be 
capable  of  forecasting  the  combined 
effects  of  multiple  stressors  (e.g., 
Bamthouse  et  aJ..  1990). 

Process  model  outputs  may  be  point 
estimates  or  distributions.  In  either  case, 
risk  assessors  should  interpret  these 
outputs  withicare.  Process  model 
outputs  may  imply  a  higher  level  of 
certainty  thas  is  appropriate  and  all  too 
often  are  vie**red  without  sufficient 
attention  to  i^iderlying  assumptions. 
The  lack  of  knowledge  on  basic  life 
histories  for  ibany  species  and 
incomplete  knowledge  on  the  structiue 
and  function  of  a  particular  ecosystem 
is  often  lost  in  the  model  output.  Since 
process  models  are  only  as  good  as  the 
assujnptions  on  which  they  are  based, 
they  should  be  treated  as  hypothetical 
representatiotis  of  reality  until 
appropriately  tested  with  empirical 
data.  Comparing  model  results  to  field 
data  provides  a  check  on  whether  our 
understanding  of  the  system  was  correct 
Oohnson,  1995)  with  respect  to  the  risk 
h)rpotheses  presented  in  problem 
formulation. 

5.1.6.  Field  Cfcservational  Studies 

Field  observational  studies  (surveys) 
can  serve  as  risk  estimation  techniques 
because  they  provide  direct  evidence 
linking  exposure  to  stressors  and  effects. 
Field  surveys  measure  biological 
changes  in  uacontroUed  situations 
through  collection  of  exposure  and 
effects  data  al  sites  identified  in 
problem  fomxulation.  A  key  issue  with 
field  surveys  U  establishing  causal 


relationships  between  stressors  and 
effiects  (section  4.3.1.2). 

A  major  advantage  of  field  surveys  is 
that  they  provide  a  reality  check  on 
other  risk  estimates,  since  field  surveys 
are  usually  more  representative  of  boUi 
exposures  and  effects  (including 
secondary  effects]  found  in  natural 
systems  than  are  estimates  generated 
from  laboratory  studies  or  theoretical 
models  (text  note  5-6).  On  the  other 
hand,  field  data  may  not  constitute 
reality  if  they  are  flawed  due  to  poor 
experimental  design,  biased  in  sampling 
or  analytical  techniques,  or  fail  to 
measure  critical  components  of  the 
system  or  random  variations  (Johnson, 
1995).  A  lack  of  observed  effects  in  a 
field  survey  may  occur  because  the 
measurements  are  insufficiently 
sensitive  to  detect  ecological  effects, 
and,  unless  causal  relationships  are 
carefully  examined,  effects  that  are 
observed  may  be  caused  by  factors 
unrelated  to  the  stressor(s)  of  concern. 
Finally,  field  surveys  taken  at  one  point 
in  time  are  usually  not  predictive;  they 
describe  effects  associated  with  only 
one  scenario  (i.e.,  the  one  that  exists). 

5.2.  Risk  Description 

After  risks  have  been  estimated,  risk 
assessors  need  to  integrate  and  interpret 
the  available  information  into 
conclusions  about  risks  to  the 
assessment  endpoints.  In  some  cases, 
risk  assessors  may  have  quantified  the 
relationship  between  assessment 
endpoints  and  measures  of  effiect  in  the 
analysis  stage  (section  4.3.1.3).  In  other 
situations,  qualitative  links  to 
assessment  endpoints  are  part  of  the  risk 
description.  For  example,  if  the 
assessnlent  endpoints  are  survival  of 
fish,  aquatic  invertebrates,  and  algae, 
risks  may  be  estimated  using  a  quoti«it 
method  based  on  LCjoc-  Regardless  of 
the  risk  estimation  technique,  the 
technical  narrative  supporting  the 
estimates  is  as  important  as  the  risk 
estimates  themselves. 

Risk  descriptions  include  an 
evaluation  of  the  lines  of  evidence 
supporting  or  refuting  the  risk 
estimate(s)  and  an  interpretation  of  the 
adverse  effects  on  the  assessment 
endpoint. 

5.2.1.  Lines  of  Evidence 

Confidence  in  the  conclusions  of  a 
risk  assessment  may  be  increased  by 
using  several  lines  of  evidence  to 
interpret  and  compare  risk  estimates. 
These  lines  of  evidence  may  be  derived 
from  different  sources  or  by  different 
techniques  relevant  to  adverse  effects  on 
the  assessment  endpoints,  such  as 
quotient  estimates,  modeling  results, 
field  e}q)eriment8.  or  field  obs«vations. 


(Note  that  the  term  "weight  of 
evidence"  is  sometimes  used  in  legal 
discussions  or  in  other  dociunents,  e.g.. 
Urban  and  Cook,  1986;  Menzie  et  al., 
1996.  We  use  the  phrase  lines  of 
evidence  to  emphasize  that  both 
quahtative  evaluation  and  quantitative 
weightings  may  be  used.) 

Some  of  the  factors  that  the  risk 
assessor  should  consider  when 
evaluating  separate  lines  of  evidence 
are: 

•  The  relevance  of  evidence  to  the 
assessment  endpoints 

•  The  relevance  of  evidence  to  the 
conceptual  model 

•  The  sufficiency  and  quality  of  data 
and  experimental  designs  used  in  key 
studies 

•  The  strength  of  cause/effect 
relationships 

•  The  relative  imcertainties  of  each  line 
of  evidence  and  their  direction. 

This  process  involves  more  than  just 
listing  the  factors  that  support  or  refute 
the  risk.  The  risk  assessor  should 
carefully  examine  each  factor  and 
evaluate  its  contribution  to  the  risk 
assessment. 

For  example,  consider  the  two  lines  of 
evidence  described  for  the  carbofuran 
example  (text  notes  5-2  and  5-6): 
quotients  and  field  studies.  Both 
approaches  are  relevant  to  the 
assessment  endpoint  (survival  of  birds 
that  forage  in  agricultural  areas  where 
carbofuran  is  applied),  and  both  are 
relevant  to  the  exposure  scenarios 
described  in  the  conceptual  model 
(figure  3-2).  However,  the  quotients  are 
limited  in  their  ability  to  express 
incremental  risks  (e.g.,  how  much 
greater  risk  is  expressed  by  a  quotient  of 
"2"  versus  a  quotient  of  "4"),  while  the 
field  studies  had  some  design  flaws  (text 
note  5-6).  Nevertheless,  because  of  the 
great  preponderance  of  the  data,  the 
strong  evidence  of  causal  relationships 
from  the  field  studies,  and  the 
consistency  between  these  two  lines  of 
evidence,  confidence  in  a  conclusion  of 
high  risk  to  the  assessment  endpoint  is 
supported. 

Sometimes  lines  of  evidence  do  not 
point  toward  the  same  conclusion. 
When  they  disagree,  it  is  important  to 
distinguish  between  true 
inconsistencies  and  those  related  to 
differences  in  statistical  powers  of 
detection.  For  example,  a  model  may 
predict  adverse  effects  that  were  not 
observed  in  a  field  survey.  The  risk 
assessor  should  ask  whether  the 
experimental  design  of  the  field  study 
had  sufficient  power  to  detect  the 
predicted  difference  or  whether  the 
endpoints  measiu«d  were  comparable 
with  those  used  in  the  model. 
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Conversely,  the  model  may  have  been 
imrealistic  in  its  predictions.  While  it 
may  be  possible  to  use  numerical 
weighting  techniques  for  evaluating 
various  lines  of  evidence,  in  most  cases 
qualitative  evaluations  based  on 
professional  judgment  are  appropriate 
for  sorting  through  conflicting  lines  of 
evidence.  While  iteration  of  the  risk 
assessment  process  and  collection  of 
additional  data  may  help  resolve 
uncertainties,  this  option  is  not  always 
available. 

5.2.2.  Determining  Ecological  Adversity 

At  this  point  in  risk  characterization, 
the  changes  expected  in  the  assessment 
endpoints  have  been  estimated  and 
described.  The  next  step  is  to  interpret 
whether  these  changes  are  considered 
adverse.  Adverse  changes  are  those  of 
concern  ecologically  or  socially  (section 
1).  Determining  adversity  is  not  always 
an  easy  task  and  frequently  depends  on 
the  best  professional  judgment  of  the 
risk  assessor. 

Five  criteria  are  proposed  for 
evaluating  adverse  changes  in 
assessment  endpoints: 

•  NatuTO  of  etCects. 

•  Intensity  of  effects. 

•  Spatial  scale. 

•  Temporal  scale. 

•  Potential  for  recovery. 

The  extent  to  which  the  five  criteria 
are  evaluated  depends  on  the  scope  and 
complexity  of  the  ecological  risk 
assessment.  However,  imderstanding 
the  underlying  assumptions  and  science 
policy  judgments  is  important  even  in 
simple  cases.  For  example,  when 
exceedance  of  a  previously  established 
decision  rule  such  as  a  benchmark 
stressor  level  is  used  as  evidence  of 
adversity  (e.g.,  see  Urban  and  Cook, 
1986,  or  Nabholz,  1991),  the  reasons 
why  exceedences  of  the  benchmark  are 
considered  adverse  should  be  clearly 
imderstood. 
^     To  distinguish  ecological  changes  that 
are  adverse  from  those  ecological  events 
that  are  within  the  normal  pattern  of 
ecosystem  variability  or  result  in  Uttle 
or  no  significant  alteration  of  biota,  it  is 
important  to  consider  the  nature  and 
intensity  of  effects.  For  example,  for  an 
assessment  endpoint  involving  survival, 
gro'Mh,  and  reproduction  of  a  species, 
do  predicted  effects  involve  survival 
and  reproduction  or  only  growth?  If 
survival  of  offspring  will  be  affected,  by 
what  percentage  will  it  diminish? 

It  is  important  for  risk  assessors  to 
consider  both  the  ecological  and 
statistical  contexts  of  an  effect  when 
evaluating  intensity.  For  example,  a 
statistically  significant  1%  decrease  in 
fish  growth  (text  note  5-7)  may  not  be 
relevant  to  an  assessment  endpoint  of 


fish  population  viability,  and  a  10% 
decline  in  reproduction  may  be  worse 
for  a  population  of  slowly  reproducing 
trees  than  for  rapidly  reproducing 
planktonic  algae. 

Natural  ecosystem  variation  can  make 
it  very  difficult  to  observe  (detect) 
stressor-related  perturbations.  For 
example,  natural  fluctuations  in  marine 
fish  populations  are  often  large,  with 
intra-  and  interaimiud  variability  in 
population  levels  covering  several 
orders  of  magnitude.  Furthermore, 
cyclic  events  (e.g.,  bird  migration,  tides) 
are  very  important  in  natural  systems. 
Predicting  the  effects  of  anthropogenic 
stressors  against  this  background  of 
variation  can  be  very  difficult  Thus,  a 
lack  of  statistically  significant  effects  in 
a  field  study  does  not  automatically 
mean  that  adverse  ecological  effects  are 
absent.  Rather,  risk  assessors  must 
consider  £actors  such  as  statistical 
power  to  detect  differences,  natural 
variabiUty,  and  other  lines  of  evidence 
in  reaching  their  conclusions. 

Spatial  and  temporal  scales  need  to  be 
considered  in  assessing  the  adversity  of 
the  effects.  The  spatial  dimension 
encompasses  both  the  extent  and 
pattern  of  effect  a»  well  as  the  context 
of  the  effect  within  the  landscape. 
Factors  to  consider  include  the  absolute 
area  affected,  the  extent  of  critical 
habitats  affected  compared  with  a  larger 
area  of  interest,  and  the  role  or  use  of 
the  affected  area  within  the  landscape. 

Adverse  effects  to  assessment 
endpoints  vary  with  the  absolute  area  of 
the  effect.  A  larger  affected  area  may  be 
(1)  subject  to  a  greater  number  of  other 
stressors,  increasing  the  compUcations 
from  stressor  interactions;  (2)  more 
likely  to  contain  sensitive  §pecies  or 
habitats;  or  (3)  more  susceptible  to 
landscape-level  changes  because  many 
ecosystems  may  be  altered  by  the 
stressors. 

Nevertheless,  a  smaller  area  of  effect 
is  not  always  associated  with  lower  risk. 
The  function  of  an  area  within  the 
landscape  may  be  more  important  than 
ftie  absolute  area.  Destruction  of  small 
but  unique  areas,  sudi  as  critical 
wetlands,  may  have  important  effects  on 
local  wildlife  populations.  Also,  in  river 
systems,  both  riffle  and  pool  areas 
provide  important  microhabitats  that 
maintain  the  structure  and  function  of 
the  total  river  ecosystem.  Stressors 
acting  on  some  of  these  microhabitats 
may  present  a  significant  risk  to  the 
entire  system. 

Spatial  factors  are  important  for  many 
species  because  of  the  linkages  between 
ecological  landscapes  and  population 
dynamics.  Linkages  between  one  or 
more  landscapes  can  provide  refugia  for 
affected  popidations,  and  species  may 


require  adequate  corridors  between 
habitat  patches  for  successful  migration. 

The  tempKMral  scale  for  ecosystems  can 
vary  from  seconds  (photosynthesis, 
pndcaryotic  reproduction)  to  centuries 
(global  climate  change).  Changes  within 
a  forest  ecosystem  can  occur  gradually 
over  decades  or  centuries  and  may  be 
affected  by  slowly  changing  external 
factors  such  as  climate.  When 
interpreting  ecological  adversity,  risk 
assessors  should  recognize  that  the  time 
scale  of  stressor-induced  changes 
operates  within  the  context  of  multiple 
natural  time  scales.  In  addition, 
temporal  responses  for  ecosystems  may 
involve  intrinsic  time  lags,  so  that 
responses  from  a  stressor  may  be 
delayed.  Thus,  it  is  important  to 
distinguish  the  long-term  impacts  of  a 
stressor  from  the  immediately  visible 
effects.  For  example,  visible  changes 
resulting  from  eutrophication  of  aquatic 
systems  (turbidity,  excessive 
macrophyte  growth,  population  decline) 
may  not  become  evident  for  many  years 
after  initial  increases  in  nutrient  levels. 

Considering  the  temporal  scale  of 
adverse  effects  leads  logically  to  a 
consideration  of  recovery.  Recovery  is 
the  rate  and  extent  of  return  of  a 
population  or  community  to  a  condition 
that  existed  before  the  introduction  of  a 
stressor.  (While  this  discussion  deals 
with  recovery  as  a  result  of  natural 
processes,  risk  mitigation  options  may 
include  restoration  activities  to  fadUtate 
or  speed  up  the  recovery  process.) 
Because  ecosystems  are  dynamic  and 
even  under  natural  conditions  are 
constantly  rhanging  in  response  to 
changes  in  the  pnysical  environment 
(weather,  natiiral  catastrophes,  etc.)  or 
other  factors,  it  is  unrealistic  to  expect 
that  a  system  will  remain  static  at  some 
level  or  return  to  exacUy  the  same  state 
that  it  was  before  it  was  disturbed 
(Landis  et  al.,  1993).  Thus,  the  attributes 
of  a  "recovered"  system  must  be 
carefully  defined.  Examples  might 
include  productivity  declines  in  an 
eutrophic  system,  reestablishment  of  a 
species  at  a  particular  density,  species 
recolonization  of  a  damaged  habitat,  or 
the  restoration  of  health  of  diseased 
organisms. 

Recovery  can  be  evaluated  in  spite  of 
the  difficulty  in  predicting  events  in 
ecological  systems  (e.g.,  Niemi  et  al., 
1990).  For  example,  it  is  possible  to 
distinguish  changes  that  are  usually 
reversible  (e.g.,  recovery  of  a  stream 
from  sewage  effluent  discharge), 
frequently  irreversible  (e.g., 
establishment  of  introduced  species), 
and  always  irreversible  (e.g..  species 
extinction).  It  is  important  for  risk 
assessors  to  consider  whether 
significant  structural  or  functional 
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changes  have  occurred  in  a  system  that 
might  render  changes  irreversible.  For 
example,  pkjrsical  alterations  such  as 
deforestation  in  the  coastal  hills  of 
Venezuela  in  recent  history  and  Britain 
in  the  Neolithic  period  changed  soil 
8truct\ire  and  seed  sources  such  that 
forests  cannot  easily  grow  again  (Fisher 
and  Woodmansee.  1994). 

Risk  assessors  should  note  natural 
distiirbance  patterns  when  evaluating 
the  likelihood  of  recovery  from 
anthropogenic  stressors.  Ecosystems 
that  have  b^en  subjected  to  repeated 
natural  disturbances  may  be  more 
vulnerable  to  anthropogenic  stressors 
(e.g.,  overfiahing,  logging  of  old-growth 
forest).  Alternatively,  if  an  ecosystem 
has  become  adapted  to  a  disturbance 
pattern,  it  may  be  affected  when  the 
disturbance  is  removed  (fire-maintained 
grasslands).  jThe  lack  of  natural 
analogues  make  it  difBcult  to  predict 
recovery  from  novel  anthropogenic 
stressors  (e.g.,  synthetic  chemicals). 

The  relative  rate  of  recovery  can  also 
be  estimated-  For  example,  fish 
populations  in  a  stream  are  likely  to 
recover  much  faster  &om  exposure  to  a 
degradable  chemical  than  from  habitat 
alterations  resulting  from  stream 
chaimelizat|on.  Risk  assessors  can  use 
knowledge  Of  factors  such  as  the 
temporal  scales  of  organisms'  life 
histories,  the  availability  of  adequate 
stock  for  recniitment,  and  the 
interspecifiq  and  trophic  dynamics  of 
the  populations  in  evaluating  the 
relative  rates  of  recovery.  A  fisheries 
stock  or  forest  might  recover  in  several 
decades,  a  benthic  infaunal  conununity 
in  years,  and  a  planktonic  commimity  in 
weeks  to  months. 

Appendix  E  illustrates  how  the 
criteria  for  ecological  adversity  (nature 
and  intensity  of  effects,  spatial  and 
temporal  scales,  and  recovery)  might  be 
used  in  evaluating  two  cleanup  options 
for  a  marine  oil  spill.  This  example  also 
shows  that  r^overy  of  a  system 
depends  not  only  on  how  quickly  a 
stressor  is  removed  but  also  on  how  any 
cleanup  effects  affect  the  recovery. 

5.3.  Reportjiig  Risks 

When  risk  characterization  is 
complete,  the  risk  assessors  should  be 
able  to  estuqate  ecological  risks, 
indicate  the  overall  degree  of  confidence 
in  the  risk  estimates,  cite  lines  of 
evidence  supporting  the  risk  estimates, 
and  interpret  the  adversity  of  ecological 
effects.  UsxiaUy  this  information  is 
included  in  «  risk  assessment  report 
(sometimes  referred  to  as  a  risk 
characterization  report  becau^  of  the 
integrative  nature  of  risk 
characterization).  This  section  describes 
elements  that  risk  assessors  should 


consider  when  preparing  a  risk 
assessment  report. 

Like  the  risk  assessment  itself,  a  risk 
assessment  report  may  be  brief  or 
extensive  depending  on  the  natiire  of 
and  the  resources  available  for  the 
assessment.  While  it  is  important  to 
address  the  elements  described  below, 
risk  assessors  must  judge  the 
appropriate  level  of  detail  required.  The 
report  need  not  be  overly  complex  or' 
lengthy,  depending  on  the  nature  of  the 
risk  assessment  and  the  information 
required  to  support  a  risk  management 
decision.  In  fact,  it  is  important  that 
information  be  presented  clearly  and 
condisely. 

While  the  breadth  of  ecological  risk 
assessment  precludes  providLig  a 
detailed  outline  of  reporting  elements, 
the  risk  assessor  should  consider  the 
elements  listed  in  text  note  5-8  when 
preparing  a  risk  assessment  report. 

TO  fadiitate  mutual  imderstanding.  it 
is  critical  that  the  risk  assessment 
results  are  properly  presented.  Agency 
policy  requires  that  risk 
characterizations  be  prepared  "in  a 
manner  that  is  clear,  transparent, 
reasonable,  and  consistent  with  other 
risk  characterizations  T)f  similar  scope 
prepared  across  programs  in  the 
Agency"  (U.S.  EPA  1995c).  Ways  to 
achieve  such  characteristics  are 
described  in  text  note  5-9. 

After  the  risk  assessment  report  is 
prepared,  the  results  are  discussed  with 
risk  managers.  Section  6  provides 
information  on  commimication  between 
risk  assessors  and  risk  managers, 
describes  the  use  of  the  risk  assessment 
in  a  risk  management  context,  and 
briefly  discusses  communication  of  risk 
assessment  results  firom  risk  managers  to 
the  public. 

6.  Relating  Ecological  Information  to 
Risk  Management  Decisions 

After  characterizing  risks  and 
preparing  a  risk  assessment  report 
(section  5),  risk  assessors  discuss  the 
results  with  risk  managers  (figiue  5-1). , 
Risk  managers  use  risk  assessment 
resiilts  along  with  other  factors  (e.g., 
economic  or  legal  concerns)  in  making 
environmental  decisions.  The  results 
also  provide  a  basis  for  commimicating 
risk^to  the  pubUc. 

Mutual  understanding  between  risk 
assessors  and  risk  managers  can  be 
facilitated  if  the  questions  listed  in  text 
note  &-1  are  addressed.  Risk  managers 
need  to  know  what  the  maJOT  risks  (or 
potential  risks)  are  with  respect  to 
assessment  endpoints  and  have  an  idea 
of  whether  the  conclusions  are 
supported  by  a  large  body  of  data  or  if 
there  are  significant  data  gaps.  When 
there  is  insufficient  information  to 


characterize  risk  at  an  appropriate  level 
of  detail  due  to  a  lack  of  resoiuces,  a 
lack  of  a  consensus  on  how  to  interpret 
informaticm,  or  other  reasons,  the  issues, 
obstacles,  and  correctable  deficiencies 
should  be  clearly  artictilated  for  the  risk 
manager's  consideration. 

In  making  a  decision  regarding 
ecological  risks,  risk  maiuigers  use  risk 
assessment  results  along  with  other 
information  that  may  include  social, 
economic,  political,  or  legal  issues.  For 
example,  the  risk  assessment  may  be 
used  as  part  of  a  risk/benefit  analysis, 
which  may  require  translating  resources 
(identified  through  the  assessment 
endpoints)  into  monetary  values.  Oie 
difficulty  with  this  approach  is  that 
traditional  economic  considerations 
may  not  adequately  address  things  that 
are  not  considered  commodities, 
intergenerational  resource  values  or 
issues  of  long-term  or  irreversible  effects 
(U.S.  EPA,  1995b).  Risk  managers  may 
also  consider  risk  mitigation  options  or 
alternative  strategies  for  reducing  risks. 
For  example,  risk  mitigation  techjiiques 
such  as  buffer  strips  or  lower  field 
application  rates  can  be  used  to  reduce 
the  exposure  (and  risk)  of  a  new 
pesticide.  Fiulher,  risk  managers  may 
consider  relative  as  well  as  absolute 
risk,  for  example,  by  comparing  the  risk 
of  a  new  pesticide  to  other  pesticides 
currently  in  use.  Finally,  risk  managers 
consider  public  opinion  and  political 
demands  in  their  decisions.  Taken 
together,  these  other  factors  may  render 
very  high  risks  acceptable  or  very  low 
risks  unacceptable. 

Risk  characterization  provides  the 
basis  for  communicating  ecological  risks 
to  the  public.  This  task  is  usually  the 
responsibility  of  risk  managers. 
Although  the  final  risk  assessment 
document  (including  its  risk 
characterization  sections)  can  be  made 
available  to  the  public,  the  risk 
communication  process  is  best  served 
by  tailoring  information  to  a  particular    • 
audience.  It  is  important  to  clearly 
describe  the  ecological  resources  at  risk, 
their  value,  and  the  monetary  and  other 
costs  of  protecting  (and  failing  to 
protect)  the  resources  (U.S.  EPA,  1995b). 

Managers  should  clearly  describe  the 
soiirces  and  causes  of  risks,  the 
potential  adversity  of  the  risks  (e.g., 
nature  and  intensity,  spatial  and 
temporal  scale,  and  recovery  potential). 
The  degree  of  confidence  in  the  risk 
assessment,  the  rationale  for  the  risk 
management  decision,  and  the  options 
for  reducing  risk  are  also  important 
(U.S.  EPA,  1995b).  Other  risk 
communication  considerations  are 
provided  in  text  note  6-2. 

Along  with  the  discussions  of  risk  and 
communications  with  the  public,  it  is 
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important  for  risk  managers  to  consider 
whether  additional  follow-on  activities 
are  required.  Depending  on  the 
importance  of  the  assessment, 
confidence  level  in  the  assessment 
results,  and  available  resources,  it  may 
be  advisable  to  conduct  another 
iteration  of  the  risk  assessment  (starting 
with  problem  formulation  or  analysis) 
in  order  to  feciUtate  a  final  management 
decision.  Another  option  is  to  proceed 
with  the  decision  and  develop  a 
monitoring  plan  to  evaluate  the  results 
of  the  decision  (see  section  1).  For 
example,  if  the  decision  was  to  mitigate 
risks  through  exposure  reduction, 
monitoring  could  help  determine 
whether  the  desired  reduction  in 
exposure  (and  effects)  was  achieved. 

7.  Text  Notes 

Text  Note  1-1.  Related  Terminology 

The  following  terms  overlap  to 
varying  degrees  with  the  broad  concept 
of  ecological  risk  assessment  used  in 
these  guidelines  (see  Appendix  B  for 
definitions): 

•  Hazard  assessment. 

•  Comparative  risk  assessment 

•  Cumulative  ecological  risk 
assessment. 

•  Environmental  impact  statement. 

Text  Note  1-2.  Flexibility  of  the 
Framework  Diagram 

The  framework  process  (figure  1-1)  is 
a  general  representation  of  a  complex 
and  varied  group  of  assessments,  but 
this  diagram  should  not  be  viewed  as 
rigid  and  prescriptive.  Rather,  as 
illustrated  by  the  examples  below,  broad 
applicability  of  the  fiamework  requires 
a  flexible  interpretation  of  the  process. 

•  In  problem  formulation,  an 
assessment  may  begin  with  a 
consideration  of  endpoints,  stressors,  or 
ecological  effects.  Problem  formulation 
is  frequently  interactive  and  iterative 
rather  than  linear. 

•  In  the  analysis  phase,  it  may  be 
dii£cult  to  maintain  a  clear  distinction 
between  exposure  and  effects  analyses 
in  all  but  the  simplest  systems. 
Exposure  and  efiiects  frequently  become 
intertwined,  as  when  an  initial  exposure 
leads  to  a  cascade  of  additional 
exposures  and  effects.  It  is  important 
that  a  risk  assessment  is  based  on  an 
understanding  of  these  complex 
relationships. 

•  Analysis  and  risk  characterization 
are  shown  as  separate  phases.  However, 
some  modeb  may  combine  the  analysis 
of  exposure  and  efiects  data  with  the 
integration  of  these  data  that  occurs  in 
risk  characterization. 


Text  Note  1-3.  The  Iterative  Nature  of 
Ecological  Risk  Assessment 

The  ecological  risk  assessment, 
process  is  by  natiue  iterative.  For 
example,  it  may  take  more  than  one  pass 
through  problem  formulation  to 
complete  planning  for  the  risk 
asses-sment,  or  information  gathered  in 
the  analysis  phase  may  suggest  further 
problem  formulation  activities  such  as 
modification  of  the  endpoints  selected. 

To  maximize  efficient  use  of  limited 
resoiuces,  ecological  risk  assessments 
are  frequently  designed  in  sequential 
tiers  that  proceed  from  simple, 
relatively  inexpensive  evaluations  to 
more  costly  and  complex  assessments. 
Initial  tiers  are  based  on  conservative 
assumptions,  such  as  maximum 
exposure  and  ecological  sensitivity. 
When  an  early  tier  cannot  define  risk  to 
support  a  management  decision,  a 
higher  assessment  tier  is  used  that  may 
require  either  additional  data  or 
applying  more  refined  analysis 
techniques  to  available  data.  Iterations 
proceed  until  sufficient  information  is 
available  to  support  a  sound 
management  decision,  within  the 
constraints  of  available  resources. 

Because  a  tiered  approach  can 
incorporate  standardized  decision 
points  and  supporting  analyses,  it  can 
be  particularly  useful  for  multiple 
assessments  of  similar  stressors  or 
sitxiations.  However,  it  is  difficult  to 
generalize  further  concerning  tiered  risk 
assessments  because  they  are  used  to 
answer  so  many  difierent  questions. 
Examples  of  organizations  that  use,  are 
considering,  or  have  advocated  using 
tiered  ecological  risk  assessments 
include  the  Canadian  government 
(proposed,  Gaudet,  1994),  the  European 
Community  (E.C.,  1993),  industry 
(Cowan  et  al.,  1995),  the  Aquatic 
Dialogue  Group  (SETAC  1994a),  and  the 
U.S.  QPA  Offices  of  Pesticide  Programs 
(Urban  and  Cook,  1986),  Pollution 
Prevention  and  Toxics  (Lynch  et  al., 
1994),  and  Superfund  (document  in 
preparation). 

Text  Note  2-1.  Who  Are  Risk  Managers? 

Risk  managers  are  individuals  and 
organizations  that  take  responsibility 
for,  or  have  the  authority  to  take  action 
or  require  action,  to  mitigate  an 
identified  risk.  The  expression  "risk 
manager"  is  often  used  to  represent  a 
decisionmaker  in  agencies  like  EPA  or 
state  environmental  offices  who  has  the 
authority  to  protect  or  manage  a 
resource.  However,  risk  managera  often 
represent  a  diverse  group  of  interested 
parties  that  influence  the  outcome  of 
resource  protection  efforts.  Particularly 
as  the  scope  of  environmental 


management  expands  to  communities, 
the  meaning  of  risk  manager 
significantly  expands  to  include 
decision  officials  in  Federal,  state,  and 
local  governments,  as  well  as  private- 
sector  leaders  in  commercial,  industrial, 
and  private  organizations.  Risk 
managers  may  also  include  constituency 
groups,  other  interested  parties,  and  the 
public.  In  situations  where  a  complex  of 
ecosystem  values  (e.g.,  watershed 
resources)  is  at  risk  from  multiple 
stressors,  many  of  these  groups  may  act 
together  as  risk  management  teams.  For 
additional  insights  on  risk  management 
and  manager  roles,  see  text  notes  2-3 
and  2-4. 

Tejrt  Afote  2-2.  Who  Are  Risk  Assessors? 

Risk  assessors  are  a  diverse  group  of 
professionals  who  bring  a  needed 
expertise  to  a  risk  assessment.  When  a 
specific  risk  assessment  process  is  well 
defined  through  regulations  and 
guidance,  one  trained  individual  may  be 
able  to  complete  a  risk  assessment  if 
needed  information  is  available  (e.g., 
premanufacture  notice  of  a  chemical). 
However,  as  more  complex  risk 
assessments  become  common,  it  will  be 
rare  that  one  individual  can  provide  the 
necessary  breadth  of  expertise.  Every 
risk  assessment  team  should  include  at 
least  one  professional  who  is 
knowledgeable  and  experienced  in 
using  the  risk  assessment  process.  Other 
team  members  bring  specific  expertise 
relevant  to  the  location,  the  stressors, 
the  ecosystem,  and  the  scientific  issues 
and  other  expertise  as  determined  by 
the  type  of  assessment. 

Text  Note  2-3.  Questions  Addressed  by 
Risk  Managers  and  Risk  Assessors 

Questions  Principally  for  Risk  , 
Managera: 

What  is  the  nature  of  the  problem  and 
the  best  scale  for  the  assessment? 

What  are  the  management  goals  and 
decisions  needed,  and  how  will  risk 
assessment  help? 

What  are  the  ecological  values  of 
concern? 

What  are  the  poUcy  considerations 
(law,  corporate  stewardship,  societal 
concerns,  environmental  justice)? 

What  precedents  are  set  by  previous 
risk  assessments  and  decisions? 

What  is  the  context  of  the  assessment 
(e.g.,  industrial,  national  park)? 

What  resources  (e.g.,  persoimel,  time, 
money)  are  available? 

What  level  of  uncertainty  is 
acceptable? 

Questions  Principally  for  Risk  Assessora 

What  is  the  scale  of  the  risk 
assessment? 
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What  a|e  the  critical  ecological 
endpoint$  and  ecosystem  and  receptor 
characteristics? 

How  lively  is  recovery  and  how  long 
will  it  taJ^? 

What  i4  the  nature  of  the  problem: 
past,  present,  future? 

What  i^  our  state  of  knowledge  on  the 
problem?' 

What  data  and  data  analyses  are 
available  and  appropriate? 

What  a^  the  potential  constraints 
(e.g..  limits  on  expertise,  time, 
availability  of  methods  and  data)? 

Text  Note  2-4.  The  Role  of  Interested 
Parties 

The  in wlvement  of  all  Interested  and 
affected  perties,  which  "stakeholder"  is 
commonljr  used  to  represent,  is 
important  to  the  development  of 
management  goals  for  some  risk 
assessmertts.  The  greater  the 
involvement,  the  broader  the  base  of 
consensu^  about  those  goals.  With 
strong  codsensus  on  management  goals, 
decisions  are  more  likely  to  be 
supported  by  all  community  groups 
during  implementation  of  management 
plans.  However,  the  context  of  this 
involvement  can  vary  widely,  and  the 
ability  to  achieve  consensus  often 
decreases  as  the  size  of  the  management 
team  increases.  Where  large  diverse 
groups  ne^  to  come  to  consensus, 
social  sciance  professionals  and 
methods  fbr  consensus  building  become 
increasin^y  important.  Interested 
parties  become  risk  managers  when  they 
influence  risk  reduction.  See  additional 
discussioil  in  text  note  2-1  and  section 
2.2.  1 

Text  Note\2-5.  Sustainability  as  a 
Management  Goal 

Sustainibility  is  used  repeatedly  as  a 
management  goal  in  a  variety  of  settings 
(see  U.S.  tPA.  1995b).  To  sustain  is  to 
prolong,  to  hold  up  under,  or  endure 
(Merriam-Webster,  1972).  Sustainability 
and  other  Concepts  such  as  biotic  or 
commimity  integrity  are  very  useful  as 
guiding  principles  for  management 
goals.  HoMrever.  in  each  case  these 
prindpleslmust  be  explicitly  interpreted 
to  support  a  risk  assessment.  To  do  this, 
key  questions  need  to  be  addressed: 
what  doe^  sustainability  or  integrity 
mean  for  tjie  particular  ecosystem? 
What  must  be  protected  to  meet 
sustainable  goals  or  system  integrity? 
Which  ecological  resources  and 
processes  are  to  be  sustained  and  why? 
How  will  f/e  know  we  have  achieved  it? 
Answers  to  these  questions  serve  to 
clarify  the  goals  for  a  particular 
ecosystem  Concepts  like  sustainability 
and  integr  ty  do  not  meet  the  criteria  fbr 


an  assessment  endpoint  (see  section 
3.3.2). 

Text  Note  2-6.  Management  Goals  for 
Waquoit  Bay 

Waquoit  Bay  is  a  small  estuary  on 
Cape  Cod  showing  signs  of  degradation, 
including  loss  of  eelgrass,  Hsh,  and 
shellfish  and  increasing  macroalgae 
mats  and  fish  kills.  The  management 
goal  for  Waquoit  Bay  was  established 
through  public  meetings,  preexisting 
goals  from  local  organizations,  and  state 
and  Federal  regulations: 

Reestablish  and  maintain  water 
quality  and  habitat  conditions  in 
Waquoit  Bay  and  associated  freshwater 
rivers  and  ponds  to  (1)  support  diverse 
self-sustaining  commercial,  recreational, 
and  native  fish  and  shell  fish 
populations,  and  (2)  reverse  ongoing 
degradation  of  ecological  resources  in 
the  watershed. 

To  define  this  goal,  it  was  interpreted 
into  10  objectives,  two  of  which  are: 

•  Reestablish  a  self-sustaining  scallop 
population  in  the  bay  that  can  support 

a  viable  sport  fishery. 

•  Reduce  or  eliminate  nuisance 
macroalgal  growth. 

From  these  objectives,  specific 
ecological  resoiuces  in  the  bay  were 
identified  to  provide  the  basis  for  the 
risk  assessment,  one  of  which  is: 

Areal  extent  and  patch  size  of  eelgrass 
beds. 

Eelgrass  was  selected  because  scallops 
are  dependent  directly  on  eelgrass  beds 
for  survival  and  eelgrass  is  highly 
sensitive  to  excess  macroalgal  growth. 

Text  Note  2-7.  Questions  to  Ask  About 
Scope  and  Complexity 

Is  this  risk  assessment  legally 
mandated,  addressing  a  court-ordered 
decision,  or  providing  guidance  to  a 
community? 

Are  decisions  more  likely  based  on 
assessments  of  a  small  area  evaluated 
in-depth  or  a  large-scale  area  in  less 
detail? 

What  are  the  spatial  and  temporal 
boundaries  of  the  problem? 

What  kinds  of  information  are  already 
available  compared  to  what  is  needed? 

How  much  time  can  be  taken  and  how 
many  resources  are  available? 

What  practicalities  constrain  data 
collection? 

Is  a  tiered  approach  an  option? 

Text  Note  3-1.  Avoiding  Potential 
Shortcomings  Thmugh  Problem 
Formulation 

The  importance  of  problem 
formulation  has  been  shown  repeatedly 
in  the  Agency's  analysis  of  ecological 
risk  assessment  case  studies  and  in 
interactions  with  senior  EPA  managers 


and  regional  risk  assessors  (U.S.  EPA, 
1993a,  1994a).  Consistent  sbortcomings 
identified  in  the  case  studies  include  (1) 
absence  of  clearly  defined  goals,  (2) 
endpoints  that  are  ambiguous  and 
difficult  to  define  and  measure,  and  (3) 
failure  to  identify  important  risks.  These 
and  other  shortcomings  can  be  avoided 
through  rigorous  development  of  the 
products  of  problem  formulation  as 
described  in  this  section  of  the 
guidelines. 

Text  Note  3-2.  Uncertainty  in  Problem 
Formulation 

In  each  product  of  problem 
formulation  there  are  elements  of 
uncertainty,  a  consideration  of  what  is 
known  and  not  known  about  a  problem 
and  its  setting.  The  explicit  treatment  of 
imcertainty  during  problem  formulation 
is  particularly  important  because  it  will 
have  repercussions  throughout  the 
remainder  of  the  assessment. 
Uncertainty  is  discussed  in  section  3.4, 
Conceptual  Models,  because  uncertainty 
in  problem  formulation  is  articulated  in 
these  models. 

Text  Note  3-3.  Assessing  Available 
Information:  Questions  to  Ask 
Concerning  Source,  Stressor,  and 
Exposure  Characteristics,  Ecosystem 
Characteristics,  and  Effects 

Source  and  Stressor  Characteristics 

•  What  is  the  source?  Is  it 
anthropogenic,  natxu^l.  point  source,  or 
diffuse  nonpoint? 

•  What  type  of  stressor  is  it:  diemical, 
physical,  or  biological? 

•  What  is  the  intensity  of  the  stressor 
(e.g.,  the  dose  or  concentration  of  a 
chemical,  the  magnitude  or  extent  of 
physical  disruption,  the  density  or 
population  size  of  a  biological  stressor)? 

•  What  is  the  mode  of  action?  How 
does  the  stressor  act  on  organisms  or 
ecosystem  functions? 

Exposure  Characteristics 

•  With  what  frequency  does  a  stressor 
event  occur  (e.g.,  is  it  isolated,  episodic, 
or  continuous;  is  it  subject  to  natural 
daily,  seasonal,  or  annual  periodicity)? 

•  What  is  its  duration?  How  long  does 
it  persist  in  the  environment  (e.g.,  for 
chemical,  what  is  its  half-life,  does  it 
bioaccumulate;  for  physical,  is  habitat 
alteration  sufficient  to  prevent  recovery: 
for  biological,  will  it  reproduce  and 
proliferate)? 

•  What  is  the  timing  of  exposure? 
When  does  it  occur  in  relation  to  critical 
organism  life  cycles  or  ecosystem  events 
(e.g.,  reproduction,  lake  overturn)? 

•  What  is  the  spatial  scale  of 
exposure?  Is  the  extent  or  influence  of 
the  stressor  local,  regional,  global, 
habitat-specific,  or  ecosystem  wide? 
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•  What  is  the  distribution?  How  does 
the  stressor  move  through  the 
environment  (e.g.,  for  chemical,  fate  and 
transport;  for  physical,  movement  of 
physical  structures;  for  biological,  life 
history  dispersal  characteristics)? 

Ecosystems  Potentially  at  Risk 

•  What  are  the  geographic 
boundaries?  How  do  they  relate  to 
functional  characteristics  of  the 
ecosystem? 

•  What  are  the  key  abiotic  factors 
influencing  the  ecosystem  (e.g.,  climatic 
factors,  geology,  hydrology,  soil  type, 
water  quality)? 

•  Where  and  how  are  functional 
characteristics  driving  the  ecosystem 
(e.g.,  energy  source  and  processing, 
nutrient  cycling)? 

•  What  are  the  structural 
characteristics  of  the  ecosystem  (e.g., 
species  number  and  abundance,  trophic 
relationships)? 

•  What  habitat  types  are  present? 

•  How  do  these  characteristics 
influence  the  susceptibility  (sensitivity 
and  likelihood  of  exposure)  of  the 
ecosystem  to  the  stressor(s)? 

•  Are  there  unique  features  that  are 
particularly  valued  (e.g.,  the  last 
representative  of  an  ecosystem  type)? 

•  What  is  the  landscape  context 
within  which  the  ecosystem  occurs? 

Ecological  Effects 

•  What  are  the  type  and  extent  of 
available  ecological  effects  information 
(e.g.,  field  surveys,  laboratory  tests,  or 
structure-activity  relationships)? 

•  Given  the  natiu«  of  the  stressor  (if 
knowrn),  which  effects  are  expected  to 
be  elicited  by  the  stressor? 

•  Under  what  circumstances  will 
effects  occur? 

Text  Note  3-4.  Initiating  a  Risk 
Assessment:  What's  Different  When 
Stressors,  Effects,  or  Values  Drive  the 
Process? 

The  reasons  for  initiating  a  risk 
assessment  also  influence  how  the  risk 
assessor  proceeds  through  the  process  of 
problem  formulation.  When  the 
assessment  is  initiated  due  to  concerns 
about  stressors,  risk  assessors  use  what 
is  known  about  the  characteristics  of  the 
stressor  and  its  source  to  focus  the 
assessment.  Goals  are  articulated  based 
on  how  the  stressor  is  likely  to  cause 
risk  to  possible  receptors  that  may 
become  exposed.  This  information 
forms  the  basis  for  developing 


conceptual  models  and  selecting 
assessment  endpoints.  When  an 
observed  effect  is  the  basis  for  initiating 
the  assessment,  endpoints  are  normally 
established  first.  Often  these  endpoints 
involve  affected  ecological  entities  and 
their  response.  Coals  for  protecting  the 
assessment  endpoints  are  then 
established,  which  support  the 
development  of  conceptual  models.  The 
models  aid  in  the  identification  of  the 
most  likely  stressor(s).  Value-initiated 
risk  assessments  are  driven  up  firont  by 
goals  for  the  ecological  value  of  concern. 
These  values  might  Involve  ecological 
entities  such  as  species,  communities, 
ecosystems,  or  places.  Based  on  these 
goals,  assessment  endpoints  are  selected 
first  to  serve  as  an  interpretation  of  the 
goals.  Once  selected,  the  endpoints 
provide  the  basis  for  identifying  an 
array  of  stressors  that  may  be 
influencing  them,  and  describing  the 
diversity  of  potential  effects.  This 
information  is  then  captured  in  the 
conceptual  model(s). 

Text  Note  3-5.  Salmon  and 
Hydropower:  Salmon  as  the  Basis  for  an 
Assessment  Endpoint 

A  hydroelectric  dam  is  to  be  built  on 
a  river  in  the  Pacific  Northwest  where 
anadromous  fish  such  as  salmon  spawn. 
Assessment  endpoints  must  be  selected 
to  assess  potential  ecological  risk.  Of  the 
anadromous  fish,  salmon  that  spawn  in 
the  river  are  an  appropriate  choice 
because  they  meet  the  criteria  for  good 
assessment  endpoints.  Salmon  fry  and 
adults  are  important  food  sources  for  a 
multitude  of  aquatic  and  terrestrial 
species  and  are  major  predators  of 
aquatic  invertebrates  (ecological 
relevance).  Salmon  are  sensitive  to 
changes  in  sedimentation  and  substrate 
pebble  size,  require  quality  cold  water 
habitats,  and  have  difficulty  climbing 
fish  ladders.  Hydroelectric  dams 
represent  significant  and  normally  fatal 
habitat  alteration  and  physical  obstacles 
to  successful  salmon  breeding  and  fry 
survival  (susceptibility).  Finally,  salmon 
support  a  large  commercial  fishery, 
some  species  are  endangered,  and  they 
have  ceremonial  importance  and  are  key 
food  sources  for  Native  Americans 
(basis  for  management  goals).  "Salmon 
reproduction  and  population 
maintenance"  is  a  good  assessment 
endpoint  for  this  risk  assessment,  and  if 
salmcn  populations  are  protected,  other 
anadromous  fish  populations  are  likely 
to  be  protected  as  well.  However,  one 


assessment  endpoint  can  rarely  provide 
the  basis  for  a  risk  assessment  of 
complex  ecosystems.  These  are  better 
represented  by  a  set  of  assessment 
endpoints. 

Text  Note  3-€.  Cascading  Adverse 
Effects:  Primary  (Direct)  and  Secondary 
(Indirect) 

The  interrelationships  among  entities 
and  processes  in  ecosystems  result  in 
the  potential  for  cascading  effects:  as 
one  population,  species,  process,  or 
other  entity  in  the  ecosystem  is  altered, 
other  entities  are  affected  as  well. 
Primary,  or  direct,  effects  occur  when  a 
stressor  acts  directly  on  the  assessment 
endpoint  and  causes  an  adverse 
response.  Secondary,  or  indirect,  effects 
occur  when  the  response  of  an 
ecological  entity  to  a  stressor  becomes  a 
stressor  to  another  entity.  Secondary 
efi^ects  are  not  limited  in  number.  They 
often  are  a  series  of  effects  among  a 
diversity  of  organisms  and  processes 
that  cascade  through  the  ecosystem.  For 
example,  application  of  an  herbicide  on 
a  wet  meadow  results  in  direct  toxicity 
to  plants.  Death  of  the  wetland  plants 
leads  to  secondary  effects  such  as  loss 
of  feeding  habitat  for  ducks,  breeding 
habitat  for  red-winged  black  birds, 
alteration  of  wetland  hydrology  that 
changes  spawning  habitat  for  fish,  and 
so  forth. 

Text  Note  3-7.  Sensitivity  and 
Secondary  Effects:  The  Mussel-Fish 
Connection 

Native  freshwater  mussels  are 
endangered  in  many  streams. 
Management  efforts  have  focused  on 
maintaining  suitable  habitat  for  mussels 
because  habitat  loss  has  been 
considered  the  greatest  threat  to  this 
group.  However,  larval  unionid  mussels 
must  attach  to  the  gills  of  a  fish  host  for 
one  month  during  development.  Each 
species  of  mussel  must  attach  to  a 
peirticular  host  species  of  fish.  In 
situations  where  the  fish  community 
has  been  changed,  perhaps  due  to 
stressors  to  which  mussels  are 
insensitive,  the  host  fish  may  no  longer 
be  available.  Mussel  larvae  will  die 
before  reaching  maturity  as  a  result. 
Regardless  of  how  well  managers  restore 
mussel  habitat,  mussels  will  be  lost 
from  this  system  unless  the  fish 
community  is  restored.  In  this  case, 
exposure  to  the  absence  of  a  critical 
resource  is  the  source  of  risk. 
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Text  Note  3-8.— Examples  of  Management  Goals  and  Assessment  Endpoints 


Case 


Assessing  Risks  of  New  Chemical 
Under  Toxic  Substances  Control 
Act  (Lynch  et  aJ.,  1994). 

SpeciaJ  Fteview  of  Granular 
Cartx>fijrafi  Based  on  Adverse 
Effects  oA  Birds  (Houseknecht, 
1993). 

Modeling  Fiiure  Losses  of  Bottonv 
land  Forest  Wetlands  (Brody  et 
aL,  1993)J 


Pest  Risk  Assessment  on  Importa- 

tkm  of  LO0S  From  Chile  (USDA, 

1993). 
Baird  and  McGuire  Superfund  Site 

(tefrestrial  component); 

(Burmaster   et   al.,    1991;    CaK 

lahan  et  ai..  1991;  Menzie  et  ai., 

1992). 
Waquoit  Ba^  Estuary  Watershed 

Risk  AssetsmenL 


Regulatory  context/management  goal 


Protect  "the  environmenr  from  "an  unreasonable  risk  of  injury" 
(TSCA  §2Ib]  (1)  and  [2]);  protect  the  aquatic  environment.  Goal 
was  to  exceed  a  corx;entratkxi  of  concern  by  no  more  ttian  20  days 
a  year. 

Prevent  *  *  *  "unreasonable  adverse  effects  on  the  environment" 
(FIFRA  §§3[cl[5]  and  3{cJ[61);  using  cost-benefit  considerations. 
Goal  was  no  regularly  repeated  bird  kills. 

National  Environmental  Policy  Act  may  apply  to  environmental  impact 
of  new  levee  construction;  also  Clean  Water  Act  §404. 


This  assessment  was  done  to  help  provide  a  basis  for  any  necessary 
regulation  of  the  importatnn  of  timtjer  and  timtjer  products  into  the 
United  States. 

Protectkxi  of  the  environment  (CERCLA/SARA) 


Clean  Water  Act— wetlands  protectkxi;  water  quality  criteria— pes- 
tk^ides;  endangered  species.  Natkxial  Estuarine  Research  Reserve, 
Massachusetts,  Area  of  Critkal  Environmental  Concern.  Goal  was 
to  reestablish  and  maintain  water  quality  and  hatiitat  corxStions  to 
support  diverse  self-sustaining  commercial,  recreatksrul,  arxl  native 
fish,  water-dependent  wikjiife,  and  sheMfish,  and  reverse  ongoing 
degradatkxi. 


Assessment  endpoint 


Survival,  growth,  and  reproductkjn 
of  fish,  aquatK  invertebrates, 
and  algae. 

Indh/kJual  bird  survival. 


(1)  Forest  community  structure 
and  habitat  value  to  wiUlife  spe- 
cies. 

(2)  Species  compositk>n  of  wHdIife 
community. 

Survival  and  growth  of  tree  spe- 
cies in  the  western  United 
States. 

(1)  Survival  of  soil  invertetxates. 

(2)  Survival  and  reproduction  of 
song  birds. 


(1)  Estuarine  eelgrass  habitat 
abufxlance  arxl  distritxitkxi. 

(2)  Estuarine  fish  species  diversity 
and  abundance. 

(3)  Freshwater  pofxl  tjenthk:  inver- 
tetxate  species  diversity  and 
abundance. 


Text  Note  $-9.  Common  Problems  in 
Selecting  Assessment  Endpoints 

•  Endpoint  is  a  goal  (e.g.,  maintain 
and  restore  endemic  populations]. 

•  Endpoint  is  vague  (e.g.,  estuarine 
integrity  in^ad  of  eelgrass  abundance 
and  distribiition). 

•  Ecological  entity  is  better  as  a 
measure  (e.g.,  measure  emergence  of 
midges  for  fendpoint  on  feeding  of  fish). 

•  Ecological  entity  may  not  be  as 
sensitive  tq  the  stressor  (e.g.,  catfish 
versus  salmon  for  sedimentation). 

•  Ecological  resource  is  not  exposed 
to  the  stresfor  (e.g.,  using  insectivorous 
birds  for  avian  risk  of  pesticide 
application  to  seeds). 

•  Ecological  resources  are  irrelevant 
to  the  assessment  (e.g.,  lake  fish  in 
salmon  stream). 

•  Value  of  a  species  or  attributes  of  an 
ecosystem  %ib  not  fully  considered  (e.g., 
mussel-fish  connection,  see  text  note 
3-7).  I 

•  Attribute  is  not  sufficiently 
sensitive  for  detecting  important  effects 
(e.g.,  survival  compared  with 
recruitment  for  endangered  species). 

Text  Note  i-10.  What  Are  Risk 
Hypothesed  and  Why  Are  They 
Important?] 

Risk  hjrpe theses  are  proposed  answers 
to  question^  risk  assessors  have  about 
what  responses  assessment  endpoints 
(and  measures)  will  show  when  they  are 
exposed  to  stressors  and  how  exposiire 


will  occur.  Risk  hypotheses  clarify  and 
codify  relationships  that  are  posited 
through  the  consideration  of  available 
data,  information  from  scientific 
literature,  and  the  best  professional 
judgment  by  risk  assessors  developing 
the  conceptud  models.  This  explicit 
process  opens  the  risk  assessment  to 
peer  review  and  evaluation  to  ensure 
the  scientific  validity  of  the  work.  Risk 
hypotheses  are  not  equivalent  to 
statistical  testing  of  null  and  alternative 
hypotheses.  However,  predictions 
generated  from  risk  hypotheses  can  be 
tested  in  a  variety  of  ways,  including 
standard  statistical  approaches. 

Text  Note  3-11.  Examples  of  Risk 
Hypotheses 

Hypotheses  include  known 
information  that  sets  the  problem  in 
perspective  and  the  proposed 
relationships  that  need  evaluation. 

Stressor-initiated:  Chemicals  with  a 
high  Kow  tend  to  bioaccumulate. 
Premtmufacture  notice  (PMN)  chemical 
A  has  a  iCow  of  5.5  and  similar  molecular 
structure  as  known  chemical  stressor  B. 
Hypotheses:  Based  on  the  Kow  of 
chemical  A,  the  mrxie  of  action  of 
chemical  B,  and  the  food  web  of  the 
target  ecosystem,  when  the  PMN 
chemical  is  released  at  a  specified  rate, 
it  will  bioacciunulate  sufficiently  in  5 
years  to  cause  developmental  problems 
in  wildlife  and  fish. 


Effects-initiated:  Bird  kills  were 
repeatedly  observed  in  golf  courses 
followdng  the  application  of  the 
pesticide  carbofuran,  which  is  highly 
toxic.  Hypotheses:  Birds  die  when  they 
consume  recently  applied  granulated 
carbofuran;  as  the  level  of  application 
increases,  the  number  of  dead  birds 
increases.  Exposiue  occurs  when  dead 
and  dying  birds  are  consumed  by  other 
animals.  Birds  of  prey  and  scavenger 
species  will  die  from  eating 
contaminated  birds. 

Ecological  value-initiated:  Waquoit 
Bay,  Massachusetts,  supports 
recreational  boating  and  commercial 
and  recreational  shellfishing  and  is  a 
significant  nvirsery  for  fish.  Large  mats 
of  macroalgae  clog  the  estuary,  most  of 
the  eelgrass  has  died,  and  scallops  are 
gone.  Hypotheses:  Nutrient  loading  fitim 
septic  systems,  air  pollution,  and  lawn 
fertilizers  cause  eelgrass  loss  by  shading 
bom  algal  grovsrth,  and  direct  toxicity 
from  nitrogen  compoimds.  Fish  and 
shellfish  populations  are  decreasing 
because  of  loss  of  eelgrass  habitat  and 
periodic  hypoxia. 

Text  Note  3-12.  What  Are  the  Benefits 
of  Developing  Conceptual  Models? 

•  The  process  of  creating  a 
conceptual  model  is  a  powerful  learning 
tool. 

•  Conceptiial  models  can  be 
improved  as  knowledge  increases. 
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•  Conceptual  models  highlight  what 
we  know  and  don't  know  and  can  be 
used  to  plan  future  work. 

•  Conceptual  models  can  be  a 
powerful  communication  tool.  They 
provide  an  explicit  expression  of  our 
assiunptions  and  understanding  of  a 
system  for  others  to  evaluate. 

•  Conceptual  models  provide  a 
firamework  for  prediction  and  are  the 
template  for  generating  more  risk 
hypotheses. 

Text  Note  3-13.  Uncertainty  in  Problem 
Formulation 

Uncertainties  in  problem  formulation 
are  manifested  in  the  quality  of 
conceptual  models.  To  describe 
uncertainty: 

•  Be  explicit  in  defining  assessment 
endpoints;  include  both  entity  and 
measurable  attributes. 

•  Reduce  or  define  variability  by 
carefully  defining  boundaries  for  the 
assessment. 

•  Be  open  and  explicit  about  the 
strengths  and  limitations  of  pathways 
and  relationships  depicted  in  the 
conceptual  model. 

•  Identify  and  describe  rationale  for 
key  assumptions  made  because  of  lack 
of  knowledge,  model  simplification, 
approximation,  or  extrapolation. 

•  Describe  data  limitations. 

Text  Note  3-14.  Examples  of 
Assessment  Endpoints  and  Measures 
(see  also  section  3.5.1) 

Assessment  Endpoint:  Coho  salmon 
breeding  success  and  fry  survival. 

Measures  of  Effects 

•  Egg  and  fry  response  to  low 
dissolved  oxygen. 

•  Adult  behavior  in  response  to 
obstacles. 

•  Spawning  behavior  and  egg  survival 
in  response  to  sedimentation. 

Measures  of  Ecosystem  and  Receptor 
Characteristics 

•  Water  temperature,  water  velocity, 
and  physical  obstructions. 

•  Abundance  and  distribution  of 
suitable  breeding  substrate. 

•  Abundance  and  distribution  of 
suitable  food  sources  for  fry. 

•  Feeding,  resting,  and  reproductive 
cycles. 

•  Natural  population  structure 
(proportion  of  different  size  and  age 
classes). 

•  Laboratory  evaluation  of 
reproduction,  growth,  and  mortality. 

Measures  of  Exposure 

•  Number  and  height  of  hydroelectric 
dams. 

•  Toxic  chemical  concentrations  in 
water,  sediment,  and  fish  tissue. 


•  Nutrient  and  dissolved  oxygen 
levels  in  ambient  waters. 

Text  Note  3-15.  Selecting  What  To 
Measure 

Direct  measurement  of  assessment 
endpoint  responses  is  often  not 
possible.  Under  these  circumstances, 
the  selection  of  a  surrogate  response 
measure  is  necessary.  The  selection  of 
what,  where,  and  how  to  measure 
determines  whether  the  risk  assessment 
is  still  relevant  to  management 
decisions  about  an  assessment  endpoint. 
For  example,  a  risk  assessment  may  be 
conducted  to  evaluate  the  potential  risk 
of  a  pesticide  used  on  seeds.  Birds  and 
mammals  may  be  selected  as  the  entities 
for  assessment  endpoints.  However,  to 
ensure  that  the  organisms  selected  are 
susceptible  to  the  pesticide,  only  those 
that  eat  seeds  should  be  chosen.  While 
insectivorous  birds  may  serve  as  a  good 
surrogate  measure  for  determining  the 
sensitivity  of  birds  to  the  pesticide,  they 
do  not  address  issues  of  exposure.  To 
evaluate  susceptibility,  the  appropriate 
assessment  endpoints  in  this  case  would 
be  seed-eating  birds  and  mammals. 
Problem  formulations  based  on 
assessment  endpoints  that  are  both 
sensitive  and  likely  to  be  exposed  to  the 
stressor  will  be  relevant  to  management 
concerns.  If  assessment  endpoints  are 
not  susceptible,  their  use  in  assessing 
risk  can  lead  to  poor  management 
decisions. 

Text  Note  3-16.  How  Do  Water  Quality 
Criteria  Relate  to  Assessment 
Endpoints? 

Water  quality  criteria  (U.S.  EPA, 
1986a)  have  been  developed  for  the 
protection  of  aquatic  Ufa  frx)m  chemical 
stressors.  This  text  note  shows  how  the 
elements  of  a  water  quality  criterion 
correspond  to  management  goals, 
assessment  endpoints,  and  measures. 

Regulatory  Goal 

•  Clean  Water  Act,  §  101:  Protection 
of  the  chemical,  physical,  and  biological 
integrity  of  the  Nation's  waters. 

Program  Management  Objective 

•  Protect  99%  of  individuals  in  95% 
of  the  species  in  aquatic  communities 
frt>m  acute  and  chronic  effects  resulting 
fit)m  exposure  to  a  chemical  stressor. 

Assessment  Endpoints 

•  Survival  of  fish,  aquatic 
invertebrate,  and  algal  species  imder 
acute  exposure. 

•  Survival,  growth,  and  reproduction 
of  fish,  aquatic  invertebrate,  and  algal 
species  under  chronic  exposure. 


Measures  of  Effect 

•  Laboratory  LCjos  for  at  least  eight 
species  meeting  certain  requirements. 

•  Chronic  NOAELs  for  at  least  three 
species  meeting  certain  requirements. 

Measures  of  Ecosystem  and  Receptor 
Characteristics 

•  Water  hardness  (for  some  metals). 

•  pH. 

The  water  quality  criterion  is  a 
benchmark  level  derived  from  a 
distributional  analysis  of  single-species 
toxicity  data.  It  is  assimied  that  the 
species  tested  adequately  represent  the 
composition  and  sensitivities  of  species 
in  a  natural  community. 

Text  Note  3-1 7.  Data  Qvality  Objectives 
(DQO)  Process 

The  DQO  process  combines  elements 
of  both  planning  and  problem 
formulation  in  its  seven-step  format. 

Step  1 — State  the  problem.  Review 
existing  information  to  concisely 
describe  the  problem  to  be  studied. 

Step  2 — Identify  the  decision. 
Determine  what  questions  the  study  will 
try  to  resolve  and  what  actions  may 
result. 

Step  3 — Identify  inputs  to  the 
decision.  Identify  information  and 
measures  needed  to  resolve  the  decision 
statement. 

Step  4 — Define  study  boundaries. 
Specify  time  and  spatial  parameters  aid 
where  and  when  data  should  be 
collected. 

Step  5 — Develop  decision  rule.  Define 
statistical  parameter,  action  level,  and 
logical  basis  for  choosing  alternatives. 

Step  6 — Specify  tolerable  limits  on 
decision  errors.  Define  limits  based  on 
the  consequences  of  an  incorrect 
decision. 

Step  7 — Optimize  the  design. 
Generate  alternative  data  collection 
designs  and  choose  most  resource- 
effective  design  that  meets  all  DQOs. 

Text  Note  4-1 .  Data  Collection  and  the 
Analysis  Phase 

Data  needs  are  identified  during 
problem  formulation  (the  analysis  plan 
step],  and  data  are  collected  before  the 
start  of  the  analysis  phase.  These  data 
may  be  collected  for  the  specific 
purpose  of  a  particular  risk  assessment, 
or  they  may  be  available  from  previous 
studies.  If  additional  data  needs  are 
identified  as  the  assessment  proceeds, 
the  analysis  phase  may  be  temporarily 
halted  while  they  are  collected  or  the 
assessor  inay  choose  to  iterate  the 
problen)  formulation  again.  Data 
collection  methods  are  not  described  in 
these  guidelines.  However,  the 
evaluation  of  data  for  the  purposes  of 
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risk  assessment  is  discussed  in  section 
4.2. 

Text  Note  442.  The  American  National 
Standard  f Of  Quality  Assurance 

The  Specifications  and  Guidelines  for 
Quality  Systems  for  Environmental  Data 
Collection  and  Environmental 
Technology  Programs  (ASQC.  1994) 
recognizes  several  areas  that  are 
important  to  ensuring  that 
environmental  data  will  meet  study 
objectives,  including: 

•  Planning  and  scoping. 

•  Design  of  data  collection 
operations. 

•  Implementation  and  monitoring  of 
planned  op^ations. 

•  Assessment  and  verification  of  data 
usability,      j 

Text  Note  4-s3.  Questions  for  Evaluating 
a  Study's  Utility  for  Risk  Assessment 

How  do  sttidy  objectives  compare 
with  those  of  the  risk  assessment? 

Are  the  va^ables  and  conditions  the 
study  represents  compared  to  those 
important  to  the  risk  assessment? 

Was  the  study  design  adequate  to 
meet  its  objectives? 

Was  the  stpdy  conducted  properly? 

How  were  variability  and  imcertainty 
treated  and  reported? 

Text  Note  4-4.  Considering  the  Degree 
of  Aggregation  in  Models 

Wiegert  and  Bartell  (1994)  suggest  the 
following  considerations  for  evaluating 
the  proper  degree  of  aggregation  or 
disaggregation: 

(1)  Do  not  aggregate  components  with 
greatly  disparate  rates  of  fluxes; 

(2)  Do  not  greatly  increase  the 
disaggregation  of  the  structural  aspects 
of  the  model  Iwithout  a  corresponding 
increase  in  the  sophistication  of  the 
functional  relationships  and  controls; 
and 

(3)  Disaggregate  models  only  insofar 
as  required  bKr  the  goals  of  the  model  to 
facilitate  testing. 

Text  Note  4-B.  Questions  for  Source 
Description 

Where  doee  the  stressor  originate? 

What  envifonmental  medium  first 
receives  stressors? 

Does  the  source  generate  other 
constituents  that  will  influence  a 
stressor's  evontual  distribution  in  the 
environment? 

Are  there  qther  sources  of  the  same 
stressor?        | 

Are  there  background  sources? 

Is  the  source  still  active? 

Does  the  source  produce  a  distinctive 
signature  that  can  be  seen  in  the 
environment,  organisms  or 
commimities? 


Additional  Questions  for  Introduction  of    Where: 
Biological  Stressors 


Is  there  an  opportunity  for  repeated 
introduction  or  escape  into  the  new 
environment? 

Will  the  organism  be  present  on  a 
transportable  item? 

Are  there  mitigation  requirements  or 
conditions  that  would  kill  or  impair  the 
organism  before  entry,  during  transport, 
or  at  the  port  of  entry? 

Text  Note  4-6.  Questions  To  Ask  in 
Evaluating  Stressor  Distribution 

What  are  the  important  transport 
pathways? 

What  characteristics  of  the  stressor 
infiuence  transport? 

What  characteristics  of  the  ecosystem 
will  influence  transport? 

What  secondary  stressors  will  be 
formed? 

Where  will  they  be  transported? 

Text  Note  4-7.  General  Mechanisms  of 
Transport  and  Dispersal 

Physical,  Chemical  and  Biological 
Stressors 

•  By  air  ctirrent. 

•  In  surface  water  (rivers,  lakes, 
streams). 

•  Over  and/or  through  the  soil 
siuface. 

•  Through  groimd  water. 

Primarily  Chemical  Stressors 

•  Through  the  food  web. 
Primarily  Biological  Stressors 

•  Splashing  or  raindrops. 

•  Human  activity  (boats,  campers). 

•  Passive  transmittal  by  other 
organisms. 

•  Biological  vectors. 

Text  Note  4-8.  Questions  To  Ask  in 
Describing  Contact  or  Co-Occurrence 

Must  the  receptor  actually  contact  the 
stressor  for  adverse  effects  to  occur? 

Must  the  stressor  be  taken  up  into  a 
receptor  for  adverse  effects  to  occur? 

what  characteristics  of  the  receptors 
will  influence  the  extent  of  contact  or 
co-occurrence? 

Will  abiotic  characteristics  of  the 
environment  influence  the  extent  of 
contact  or  co-occurrence? 

Will  ecosystem  processes  or 
commimity-level  interactions  influence 
the  extent  of  contact  or  co-occurrence? 

Text  Note  4-9.  Example  of  an  Exposure 
Equation:  Calculating  a  Potential  Dose 
via  Ingestion 


ADD 


pa 


=  5)(CkXFRkXNIR^) 
k-l 


ADDpai=Potential  average  daily  dose 

(e.g.,  in  mg/kg-day) 
Ck=Average  contaminant  concentration 

in  the  k*  type  of  food  (e.g.,  in  mg/ 

kg  wet  weight) 
FRk=Fraction  oiintake  of  the  k*  food 

type  that  is  fiom  the  contaminated 

area  (uniUess) 
NIRk=Normalized  ingestion  rate  of  the 

k*  food  type  on  a  wet-weight  basis 

(e.g.,  in  g  food/g  body-weight-day). 
m=Number  of  contaminated  food  types 
Source:  U.S.  EPA,  1993c 

Text  Note  4-10.  Measuring  Internal 
Dose  Using  Biomarkers  and  Tissue 
Residues 

Biomarkers,  tissue  residues,  or  other 
bioassessment  methods  may  be  useful  in 
estimating  or  confirming  exposirre  in 
cases  where  bioavailability  is  expected 
to  be  a  significant  issue,  but  the  factors 
influencing  it  are  not  known.  They  can 
also  be  very  useful  when  the 
metabolism  and  acciunulation  kinetics 
are  important  factors  (McCarty  and 
Mackay,  1993).  These  methods  are  most 
useful  when  they  can  be  quantitatively 
linked  to  the  amount  of  stressor 
originally  contacted  by  the  organism.  In 
addition,  they  are  most  useful  when  the 
stressor-response  relationship  expresses 
the  amount  of  stressor  in  terms  of  the 
tissue  residues  or  biomarkers. 
Additional  information  and  some 
considerations  for  their  development 
can  be  found  in  Huggettet  al.  (1992). 

Text  Note  4-11.  Questions  Addressed  by 
the  Exposure  Profile 

How  does  exposure  occur? 

What  is  exposed? 

How  much  exposure  occurs?  When 
and  where  does  it  occur? 

How  does  exposiue  vary? 

How  uncertain  are  the  exposure 
estimates? 

What  is  the  likelihood  that  exposure 
will  occur? 

Text  Note  4-12.  Questions  for  Stressor- 
Response  Analysis 

Does  the  assessment  require  point 
estimates  or  stressor-response  curves? 

Does  the  assessment  require  the 
establishment  of  a  "no-effect"  level? 

Would  cumulative  effects 
distributions  be  useful? 

Text  Note  4-13.  Qualitative  Stressor- 
Response  Relationships 

The  relationship  between  stressor  and 
response  can  be  described  qualitatively, 
for  instance,  using  categories  of  high, 
medium,  and  low,  to  describe  the 
intensity  of  response  given  exposiue  to 
a  stressor.  For  example,  Pearlstine  et  aL 
(1985)  assumed  that  seeds  would  not 
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genninate  if  they  were  inundated  with 
water  at  the  critical  time.  This  stressor- 
response  relationship  was  described 
simply  as  a  yes  or  no.  In  most  cases, 
however,  the  objective  is  to  describe 
quantitatively  the  intensity  of  response 
associated  with  exposure,  and  in  the 
best  case,  to  describe  how  intensity  of 
response  changes  with  incremental 
increases  in  exposure. 

Text  Note  4-14.  Median  Effect  Levels 

Median  efiiects  are  those  efiects 
eUcited  in  50%  of  the  test  organisms 
exposed  to  a  stressor,  typically  chemical 
stressors.  Median  effect  concentrations 
can  be  expressed  in  terms  of  lethaUty  or 
mortahty  and  are  known  as  LCso  or 
LDso,  depending  on  whether 
concentrations  (in  the  diet  or  in  water) 
or  doses  (mg/kg)  were  used.  Median 
effects  other  than  lethahty  (e.g.,  effects 
on  growth)  are  expressed  as  ECjo  or 
EDso-  The  median  effect  level  is  always 
associated  with  a  time  parameter  (e.g., 
24  or  48  hr).  Because  these  tests  seldom 
exceed  96  hr,  their  main  value  lies  in 
evaluating  short-term  effects  of 
chemicals.  Stephen  (1977)  discusses 
several  statistical  methods  to  estimate 
the  median  effect  level. 

Text  Note  4-15.  No-Effect  Levels 
Derived  From  Statistical  Hypothesis 
Testing 

Statistical  hypothesis  tests  have 
typically  been  used  with  chronic 
toxicity  tests  of  chemical  stressors  that 
evaluate  multiple  endpoints.  For  each 
endpoint,  the  objective  is  to  determine 
the  highest  test  concentration  for  Which 
effects  are  not  statistically  different  from 
the  controls  (the  no  observed  adverse 
effect  concentration,  NOAEC)  and  the 
lowest  concentration  at  which  effects 
were  statistically  significant  from  the 
control  (the  lowest  observed  adverse 
effect  concentration,  LOAEC).  The  range 
between  the  NOAEC  and  the  LOAEC  is 
sometimes  called  the  maximum 
acceptable  toxicant  concentration,  or 
MATC.  The  MATC,  which  can  also  be 
reported  as  the  geometric  mean  of  the 
NOAEC  and  the  LOAEC,  provides  a 
useful  reference  with  which  to  compare 
toxicities  of  various  chemical  stressors. 

Reporting  the  results  of  chron'c  tests 
in  terms  of  the  MATC  or  GMATC  has 
been  widely  used  within  the  Ageucy  for 
evaluating  pesticides  and  industrial 
chemicals  (e.g..  Urban  and  Cook,  1986; 
Nabholz,  1991). 

Text  Note  4-16.  General, Criteria  for 
Causality  (Adapted  From  Fox,  1991) 

Criteria  strongly  affirming  causaUty: 

•  Strength  of  association. 

•  Predictive  performance. 


•  Demonstration  of  a  stressor- 
response  relationship. 

•  Consistency  of  association. 
Criteria  providing  a  basis  for  rejecting 

causality: 

•  Inconsistency  in  association. 

•  Tempcxal  incompatibihty. 

•  Factual  implausibility. 
Other  relevant  criteria: 

•  Specificity  of  association. 

•  Theoretical  and  biological 
plausibility. 

Text  Note  4-1 7.  Koch's  Postulates 
(Pelczar  and  Reid,  1972) 

•  A  pathogen  must  be  consistently 
found  in  association  with  a  given 
disease. 

•  The  pathogen  must  be  isolated  from 
the  host  and  grown  in  pure  culture. 

•  When  inoculated  into  test  animals, 
the  same  disease  symptoms  must  be 
expressed. 

•  The  pathogen  must  again  be 
isolated  from  the  test  organism. 

Text  Note  4-18.  Examples  of 
Extrapolations  to  Link  Measures  of 
Effect  to  Assessment  Endpoints 

Every  risk  assessment  has  data  gaps 
that  must  be  addressed,  but  it  is  not 
always  possible  to  obtain  more 
information.  When  there  is  a  lack  of 
time,  monetary  resources,  or  a  practical 
means  to  acquire  more  data, 
extrapolations  such  as  those  listed 
below  may  be  the  only  way  to  bridge 
gaps  in  available  data.  Extrapolations 
maybe: 

•  Between  taxa  (e.g.,  bluegill  to 
rainbow  trout). 

•  Between  responses  (e.g.,  mortality 
to  growth  or  reproduction). 

•  From  laboratory  to  field. 

•  Between  geographic  areas. 

•  Between  spatial  scales. 

•  From  data  collected  over  a  short 
timeframe  to  longer-term  effects. 

Text  Note  4-19.  Questions  Related  to 
Selecting  Extrapolation  Approaches 

How  specific  is  the  assessment 
endpoint? 

Does  the  spatial  or  temporal  extent  of 
exposiue  suggest  the  need  for  additional 
receptors  or  extrapolation  models? 

Are  the  quantity  and  quaUty  of  the 
data  available  sufficient  for  planned 
extrapolations  and  models? 

Is  the  proposed  extrapolation 
technique  consistent  with  ecological 
information? 

How  much  uncertainty  is  acceptable? 

Tejrt  Note  4-20.  Questions  To  Consider 
When  Extrapolating  From  Effects 
Observed  in  the  Laboratory  to  Field 
Effects  of  Chemicals 

Exposure  factors: 


How  will  environmental  fate  and 
transformation  of  the  chemical  effioct 
exposure  in  the  field? 

How  comparable  are  exposure 
conditicms  and  the  timing  of  exposure? 

How  comparable  are  the  routes  of 
exposure? 

How  do  abiotic  factors  influence 
bioavailability  and  exposiire? 

How  likely  are  preference  or 
avoidance  behaviors? 

Effects  factors: 

What  is  known  about  the  biotic  and 
abiotic  factors  controlling  populations 
of  the  organisms  of  concern? 

To  what  degree  are  critical  life  stage 
data  available? 

How  may  exposure  to  the  same  or 
other  stressors  in  the  field  have  altered 
organism  sensitivity? 

Text  Note  4-21.  Questions  Addressed  by 
the  Stressor-Response  Profile 

What  ecological  entities  are  affected? 

What  is  the  nature  of  the  effect(s)? 

What  is  the  intensity  of  the  effect(s)? 

Where  appropriate,  what  is  the  time 
scale  for  recovery? 

What  causal  information  links  the 
stressor  with  any  observed  effects? 

How  do  changes  in  measures  of 
effects  relate  to  changes  in  assessment 
endpoints? 

What  is  the  uncertainty  associated 
with  the  analysis? 

Text  Note  5-1.  Using  Qualitative 
Categories  to  Estimate  Risks  of  an 
Introduced  Species 

The  importation  of  logs  from  Chile 
required  an  assessment  of  the  risks 
posed  by  the  potential  introduction  of 
the  bark  beetle,  Hylurgus  Ugniperda 
(USDA,  1993).  Experts  to  judged  the 
potential  for  colonization  and  spread  of 
the  species,  and  their  opinions  were 
expressed  as  high,  medium,  or  low  as  to 
the  likelihood  of  establishment 
(exposure)  or  consequential  effects  of 
the  beetle.  Uncertainties  were  similarly 
expressed.  A  ranking  scheme  was  then 
used  to  sum  the  individual  elements 
into  an  overall  estimate  of  risk  (high, 
medium,  or  low).  Narrative  explanations 
of  risk  accompanied  the  overall 
rankings. 

Text  Note  5-2.  Applying  the  Quotient 
Method 

When  applying  the  quotient  method 
to  chemical  stressors,  the  effects 
concentration  or  dose  (e.g.,  an  LCy>, 
LDso.  ECjo.  EDso.  NOAEL.  or  LOAEL)  is 
frequently  a'djusted  by  uncertainty 
modifying  factors  prior  to  division  into 
the  exposure  number  (U.S.  EPA,  1984; 
Nabholz,  1991;  Urban  and  Cook,  1986; 
see  section  4.3.1.3).  although  EPA  used 
a  sUghtly  different  approadi  in 
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estimating  tlfe  risks  to  the  survival  of 
birds  that  forage  in  agricultural  areas 
where  the  pesticide  granular  cartxjfuran 
is  applied  (Houseknecht,  1993).  In  this 
case.  EPA  calculated  the  quotient  by 
dividing  the  estimated  exposure  levels 
of  carbofuian  granules  in  surface  soils 
(number/ fiP)  by  the  granules/LOso 
derived  ht^  single-dose  avian  toxicity 
tests.  The  calculation  yields  values  with 
units  of  LDjo/ft^.  It  was  assumed  that  a 
higher  qucjtient  value  corresponded  to 
an  increased  likelihood  that  a  bird 
would  be  exposed  to  lethal  levels  of 
granular  c^ofuran  at  the  soil  surface. 
Minimum  ^d  maximum  values  for 
LDjo/ft^  w#re  estimated  for  songbirds, 
upland  gaitie  birds,  and  waterfowl  that 
may  forage  within  or  near  10  different 
agriculturd  crops. 

Text  Not»^3.  Comparing  an  Exposure 
Distribution  With  a  Point  Estimate  of 
Effects      I 

The  EPi^  Office  of  Pollution 
Prevention  and  Toxics  uses  a 
Probabilistic  Dilution  Model  (PDM3)  to 
generate  a  distribution  of  daily  average 
chemical  doncentrations  based  on 
estimated  variations  in  stream  flow  in  a 
model  sysltem.  The  PDM3  model 
compares  this  exposuj^  distribution 
with  an  aquatic  toxicity  test  endpoint  to 
estimate  h^w  many  days  in  a  1-year 
period  thelendpoint  concentration  is 
exceeded  (^Mabholz  et  al..  1993;  U.S. 
EPA,  1988b).  The  frequency  of 
exceedance  is  based  on  the  duration  of 
the  toxicity  test  used  to  derive  the 
effects  enc^int.  Thus,  if  the  endpoint 
was  an  acute  toxicity  level  of  concern, 
an  exceedance  would  be  identified  if  the 
level  of  coiicem  was  exceeded  for  4 
days  or  mcire  (not  necessarily 
consecutivie).  The  exposxire  estimates 
are  conservative  in  that  they  assiune 
instantaneous  mixing  of  the  chemical  in 
the  water  column  and  no  losses  due  to 
physical,  (^emical,  or  biodegradation 
effects. 

Text  Note  o-4.  Comparing  Cumulative 
Exposure  and  Effects  Distributions  for 
Chemical  Stressors 

Exposvue  distributions  for  chemical 
stressors  c«n  be  compared  with  effects 
distributioiis  derived  from  point 
estimates  ^f  acute  or  chronic  toxicity 
values  derived  from  different  species 
(e.g.,  HCN,  1993:  Cardwell  et  al.,  1993; 
SETAC,  1994a;  Solomon  et  al.,  1996). 
Figure  5-3  shows  a  distribution  of 
exposxue  ooncentrations  of  an  herbicide 
compared  with  single-species  algal 
toxicity  dqta  for  the  same  chemical.  The 
degree  of  overlap  of  the  curves  indicates 
the  likelihood  that  a  certain  percentage 
of  species  may  be  adversely  affected. 
For  example,  figure  5-5  indicates  that 


the  10th  percentile  of  algal  sptedes'  ECs 
values  is  exceeded  less  than  10%  of  the 
time. 

The  predictive  value  of  this  approach 
is  evident.  The  degree  of  risk  reduction 
that  could  be  achieved  by  changes  in 
exposure  associated  with  proposed  risk 
mitigation  options  can  be  readily 
determined  by  comparing  modified 
exposure  distributions  with  the  effects 
distribution  curve. 

When  using  effects  distributions 
derived  frt>m  single-species  toxicity 
data,  risk  assessors  should  consider  the 
following  questions: 

•  Does  tne  subset  of  species  for  which 
toxicity  test  data  are  available  represent 
the  range  of  species  present  in  the 
environment? 

•  Are  particularly  sensitive  (or 
insensitive)  groups  of  organisms 
represented  in  the  distribution? 

•  If  a  criterion  level  is  selected — e.g., 
protect  95%  of  species— does  the  5%  of 
potentially  affected  species  include 
organisms  of  ecological,  commercial,  or 
recreational  significance? 

Text  Note  5-5.  Estimating  Risk  With 
Process  Models 

Models  that  integrate  both  exposure 
and  effects  information  can  be  used  to 
estimate  risk.  During  risk  estimation,  it 
is  important  that  both  the  strengths  and 
limitations  of  a  process  model  approach 
be  highlighted.  Brody  et  al.  (1993;  see 
Appendix  D)  linked  two  process  models 
to  integrate  exposure  and  effects 
information  and  forecast  spatial  and 
temporal  changes  in  forest  communities 
and  their  wildlife  habitat  value.  While 
the  models  were  useful  for  projecting 
long-term  effects  based  on  an 
understanding  of  the  underlying 
mechanisms  of  change  in  forest 
communities  and  wildlife  habitat,  they 
could  not  evaluate  all  possible  stressors 
of  concern  and  woto  limited  in  the  plant 
and  wildlife  species  they  could 
consider.  Understanding  both  the 
strengths  and  limitations  of  models  is 
essential  for  accurately  representing  the 
overall  confidence  in  th&assessment. 

Text  Note  5-6.  An  Example  of  Field 
Methods  Used  for  Risk  Estimation 

Along  with  quotients  comparing  field 
measures  of  exposure  with  laboratory 
acute  toxicity  data  (text  note  5-2),  EPA 
evaluated  the  risks  of  granular 
carbofuran  to  birds  based  on  incidents 
of  bird  kills  following  carbofuran 
applications.  Over  40  incidents 
involving  nearly  30  species  of  birds 
were  documented^  Although  reviewers 
identified  problems  with  individual 
field  studies  (e.g.,  lack  of  appropriate 
control  sites,  lack  of  data  on  carcass- 
search  efficiencies,  no  examinaticm  of 


potential  synergistic  effects  of  other 
pesticides,  and  lack  of  consideration  of 
other  potential  receptors  such  as  small 
mammals),  there  was  so  much  evidence 
of  mortality  associated  with  carbofuran 
application  that  the  study  deficiencies 
did  not  alter  the  conclusions  of  high  risk 
found  by  the  assessment  (Houseknecht, 
1993). 

Text  Note  5-7.  What  Are  Statistically 
Significant  Effects? 

Statistical  testing  is  the  "statistical 
procedure  or  decision  rule  which  leads 
to  establishing  the  truth  oi  falsity  of  a 
hypothesis.*  *  ""(Alder  and  Roessler, 
1972).  Statistical  significance  is  based 
on  the  niunber  of  data  points,  the  nature 
of  their  distribution,  whether  inter- 
treatment  variance  exceeds  intra- 
treatment  variance  in  the  data,  and  the 
a  priori  significance  level  (a).  The  types 
of  statistical  tests  and  the  appropriate 
protocols  (e.g.,  power  of  test)  for  these 
tests  should  be  established  as  part  of  the 
analysis  plan  during  problem' 
formulation. 

Text  Note  5-8.  Possible  Risk  Assessment 
Report  Elements 

•  Describe  risk  assessor/risk  manager 
planning  results. 

•  Review  the  conceptual  model  and 
the  assessment  endpoints. 

•  Discuss  the  major  data  sources  and 
analytical  procedures  used. 

•  Review  the  stressor-response  and 
expostire  profiles. 

•  Describe  risks  to  the  assessment 
endpoints,  including  risk  estimates  and 
adversity  evaluations. 

•  Review  and  summarize  major  areas 
of  imcertainty  (as  well  as  their 
direction)  and  the  approaches  used  to 
address  them. 

►  Discuss  the  degree  of  scientific 
consensus  in  key  areas  of  uncertainty.  . 

^  Identify  major  data  gaps  and, 
where  appropriate,  indicate  whether 
gathering  additional  data  would  add 
significantly  to  the  overall  confidence  in 
the  assessment  results. 

^  Discuss  science  policy  judgments 
or  default  assumptions  used  to  bridge 
information  gaps,  and  the  basis  for  these 
asstunptions. 

Text  Note  5-9.  Clear,  Transparent, 
Reasonable,  and  Consistent  Risk 
Characterizations 

For  clarity: 

•  Be  brief;  avoid  jargon. 

•  Make  language  and  organization 
understandable  to  risk  managers  and  the 
informed  lay  person. 

•  Fully  discuss  and  explain  unusual 
issues  specific  to  a  particular  risk 
assessment. 

For  transparency: 
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•  Identify  the  scientific  conclusions 
separately  from  policy  judgments. 

•  Clearly  articulate  major  differing 
viewpoints  of  scientific  judgments. 

•  Define  and  explain  the  risk 
assessment  purpose  (e.g.,  regulatory 
purpose,  policy  analysis,  priority 
setting). 

•  Fully  explain  assumptions  and 
biases  (scientific  and  policy). 

For  reasonableness: 

•  Integrate  all  components  into  an 
overall  conclusion  of  risk  that  is 
complete,  informative,  and  useful  in 
decision  making. 

•  Acknowledge  uncertainties  and 
assiunptions  in  a  forthright  manner. 

•  Describe  key  data  as  experimental, 
state  of  the  art,  or  generally  accepted 
scientific  knowledge. 

•  Identify  reasonable  alternatives  and 
conclusions  that  can  be  derived  from 
the  data. 

•  Define  the  level  of  effort  (e.g.,  quick 
screen,  extensive  characterization)  along 
with  the  reason(s)  for  selecting  this  level 
of  effort. 

•  Explain  the  status  of  peer  review. 
For  consistency  with  other  risk 

characterizations: 

•  Describe  how  the  risks  posed  by 
one  set  of  stressor(s)  compare  with  the 
risks  posed  by  a  similar  stressor(s)  or 
similar  environmental  conditions. 

•  Indicate  how  the  strengths  and 
limitations  of  the  assessment  compare 
with  past  assessments. 

Text  Note  6-1.  Questions  Regarding 
Risk  Assessment  Results  (Adapted  From 
U.S.  EPA,  1993d) 

Questions  principally  for  risk 
assessors  to  ask: 

•  Are  the  risks  sufficiently  well 
defined  (and  data  gaps  small  enough)  to 
support  a  risk  management  decision? 

•  Was  the  right  problem  analyzed? 

•  Was  the  problem  adequately 
characterized? 

Questions  principally  for  risk 
managers  to  ask: 

•  What  effects  might  occur? 

•  How  adverse  are  the  effects? 

•  How  likely  is  it  that  effects  will 

OCCUUP? 

•  When  -md  where  do  the  effects 
occur? 

•  How  confident  are  you  in  the 
conclusions  of  the  risk  assessment? 

•  What  are  the  critical  data  gaps,  and 
will  information  be  available  in  the  near 
future  to  fill  these  gaps? 

•  Are  more  ecological  risk  assessment 
iterations  required? 

•  How  could  monitoring  help 
evaluate  resiilts  of  the  risk  management 
decision? 


Text  Note  6-2.  Risk  Communication 
Considerations  for  Risk  Managers  (U.S. 
EPA.  1995c) 

•  Plan  carefully  and  evaluate  the 
success  of  your  commimication  efforts. 

•  Ck>ordinate  and  collaborate  with 
other  credible  sources. 

•  Accept  and  involve  the  public  as  a 
legitimate  partner. 

•  Listen  to  the  public's  specific 
concerns. 

•  Be  honest,  fitmk,  and  open. 

•  Speak  clearly  and  with  compassion. 

•  Meet  the  needs  of  the  media. 

Text  Note  A-1 .  Stressor  vs.  Agent 

Agent  has  been  suggested  as  an 
alternative  for  the  term  stressor  (Suter  et 
al.,  1994).  Agent  is  thought  to  be  a  more 
neutral  term  than  stressor,  but  agent  is 
also  associated  with  certain  classes  of 
chemicals  (e.g.,  chemical  warfare 
agents).  In  addition,  agent  has  the 
connotation  of  the  entity  that  is  initially 
released  firom  the  source,  whereas 
stressor  has  the  coimotation  of  the  entity 
that  causes  the  response.  Agent  is  used 
in  EPA's  Guidelines  for  Exposiue 
Assessment  (U.S.  EPA,  1992d)  (i.e.,  with 
exposure  defined  as  "contact  of  a 
chemical,  physical,  or  biological 
agent").  These  two  terms  are  considered 
to  be  nearly  synonymous,  but  stressor  is 
used  throughout  these  guidelines  for 
internal  consistency. 

Appendix  A — Changes  From  EPA'S 
Ecological  Risk  Assessment  Framework 

EPA  has  gained  much  experience 
with  the  ecological  risk  assessment 
process  since  the  pubUcation  of  the 
Framework  Report  (U.S.  EPA,  1992a) 
and  has  received  many  suggestions  for 
modifications  of  both  the  process  and 
the  terminology.  While  EPA  is  not 
recommending  major  changes  in  the 
overall  ecological  risk  assessment 
process,  proposed  modifications  are 
summarized  here  to  assist  those  who 
may  already  be  familiar  with  the 
Framework  Report.  Changes  in  the 
diagram  are  discussed  first,  followed  by 
changes  in  terminology  and  definitions. 

A.l.  Changes  in  the  Framework 
Diagram 

The  revised  framework  diagram  is 
shown  in  figure  1-2.  Within  each  phase, 
rectangvilar  boxes  are  used  to  designate 
inputs,  hexagon-shaped  boxes  indicate 
actions,  and  circular  boxes  represent 
outputs.  There  have  been  only  minor 
changes  in  the  wording  for  the  boxes 
outside  of  the  risk  assessment  process 
(planning  and  communications  between 
risk  assessors  and  risk  managers; 
acquire  data,  iterate  process,  monitor 
results).  "Iterate  process"  was  added  to 


emphasize  the  iterative  (and  frequently 
tiered)  natiire  of  risk  assessment. 

The  new  diagram  of  problem 
formulation  contains  several  changes. 
The  hexagon  encloses  information  about 
stressors,  sources,  and  exposiuvs, 
ecological  effects,  and  the  ecosystem  at 
risk  to  better  reflect  the  importance  of 
integrating  this  information  before 
selecting  assessment  endpoints  and 
building  conceptual  models.  The  three 
products  of  problem  formulation  are 
enclosed  in  circles.  Assessment 
endpoints  are  shown  as  a  key  product 
that  drives  conceptual  model 
development.  The  conceptual  model 
remains  a  central  product  of  problem 
formulation.  The  analysis  plan  has  been 
added  as  an  explicit  product  of  problem 
formulation  to  emphasize  the  need  to 
plan  data  evaluation  and  interpretation 
before  analyses  begin.  It  is  in  the 
analysis  plan  that  measiues  of 
ecological  effects  (measurement 
endpoints)  are  identified. 

In  the  analysis  phase,  the  left-hand 
side  of  figure  1-2  shows  the  general 
process  of  characterization  of  exposure, 
and  the  right-hand  side  shows  the 
characterization  of  ecological  effiscts. 
These  two  aspects  of  analysis  must 
closely  interact  to  produce  compatible 
output  that  can  be  integrated  in  risk 
characterization.  The  dotted  line  and 
hexagon  that  includes  both  the  exposure 
and  ecological  response  analyses 
emphasize  this  interaction.  In  addition, 
the  first  three  boxes  in  analysis  now 
include  the  measures  of  exposure, 
effects,  and  ecosystem  and  receptor 
characteristics  that  provide  input  to  the 
exposure  and  ecological  response 
analyses. 

Experience  with  the  application  of 
risk  characterization  as  outlined  in  the 
Framework  Report  suggests  the  need  for 
several  modifications  in  this  process. 
Risk  estimation  entails  the  integration  of 
exposure  and  effects  estimates  along 
with  an  analysis  of  imcertainties.  The 
process  of  risk  estimation  outlined  in 
the  Framework  Report  se{>arates 
integration  and  xmcertainty.  The 
original  purpose  for  this  separation  was 
to  emphasize  the  importance  of 
estimating  uncertainty.  This  separation 
is  no  longer  needed  since  uncertainty 
analysis  is  now  expUciUy  addressed  in 
most  risk  integration  methods. 

The  description  of  risk  is  similar  to 
the  process  described  in  the  Framework 
Report.  Topics  included  in  the  risk 
description  include  the  lines  of 
evidence  that  support  causality  and  a 
determination  of  the  ecological 
adversity  of  observed  or  predicted 
effects.  Considerations  for  reporting  risk 
assessment  results  are  also  described. 
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A.2.  Changes  in  Definitions  and 
Tenninolegy 

Except  as  noted  below,  these 
guidelines  retain  definitions  used  in  the 
Framewoik  Report  (see  Appendix  B). 
Some  definitions  have  been  revised, 
especially  those  related  to  endpoints 
and  exposure.  Some  changes  in  the 
classification  of  uncertainty  from  the 
Framewoik  Report  are  also  described  in 
this  section.  It  is  likely  that  these  terms 
will  continue  to  generate  considerable 
disciissioQ  among  risk  assessors. 

A.2.1.  Endpoint  Terminology 

The  Framework  Report  uses  the 
assessment  and  measurement  endpoint 
terminology  of  Suter  (1990)  but  offers  no 
specific  terms  for  measurements  of 
stressor  levels  or  ecosystem  attributes. 
Experience  has  shown  that  stressor 
measurements  are  sometimes 
inappropriately  called  measurement 
endpoints;  measurement  endpoints 
should  be"*  *  *  measurable  responses 
to  a  stressor  that  are  related  to  the 
valued  characteristics  chosen  as 
assessment  endpoints"  (U.S.  EPA, 
1992a:  Suter,  1990;  emphasis  added). 
These  guidelines  replace  measiuement 
endpoint  with  measure  of  effect,  which 
is  defined  as  a  measurable  ecological 
characteristic  that  is  related  to  the 
valued  characteristic  chosen  as  the 
assessment  endpoint  (Suter,  1990;  U.S. 
EPA,  199aa).  (Ajq  assessment  endpoint 
is  "an  explicit  expression  of  the 
environmental  value  to  be  protected" 
(U.S.  EPA.  1992a].)  Since  data  other 
than  those  required  to  evaluate 
responses  (i.e.,  measures  of  effects)  are 
required  fer  an  ecological  risk 
assessment,  two  additional  types  of 
measures  ire  used.  Measures  of 
exposure  include  stressor  and  source 
measurements,  while  measures  of 
ecosystem;  and  receptor  characteristics 
include,  for  example,  habitat  measures, 
soil  parameters,  water  quality 
conditions,  or  life  history  parameters 
that  may  be  necessary  to  better 
characterice  exposure  or  effects.  Any  of 
the  three  types  of  measures  may  be 
actual  data  (e.g.,  mortality),  summary 
statistics  (e.g.,  an  LCjo).  or  estimated 
values  (e.g.,  an  LCso  estimated  from  a 
structure-activity  relationship). 

A.2.2.  Exjiosure  Terminology 

These  guidelines  define  exposure  in  a 
manner  that  is  relevant  to  any  chemical, 
physical,  or  biological  entity.  While  the 
broad  concepts  are  the  same,  the 
language  and  approaches  vary 
depending  on  whether  a  chemical, 
physical,  or  biological  entity  is  the 
subject  of  assessment.  Key  exposure- 
related  tertns  and  their  definitions  are: 


•  Source.  A  source  is  an  entity  or 
action  that  releases  to  the  environment 
or  imposes  on  the  environment  a 
chemical,  physical,  or  biological  stressor 
or  stressors.  Sources  may  include  a 
waste  treatment  plant,  a  pesticide 
application,  a  logging  operation, 
introduction  of  exotic  organisms,  or  a 
dredging  project. 

•  Stressor.  A  stressor  is  any  physical, 
chemical,  or  biological  entity  that  can 
induce  an  adverse  response.  This  term 
is  used  broadly  to  encompass  entities 
that  cause  primary  effects  and  those 
primary  effects  that  can  cause  secondary 
(i.e.,  indirect)  effects.  Stressors  may  be 
chemical  (e.g.,  toxics  or  nutrients), 
physical  (e.g.,  dams,  fishing  nets,  or 
suspended  sediments),  or  biological 
(e.g.,  exotic  or  genetically  engineered 
organisms).  While  risk  assessment  is 
concerned  with  the  characterization  of 
adverse  responses,  imder  some 
circmnstances  a  stressor  may  be  neutral 
or  produce  efiiscts  tliat  are  beneficial  to 
certain  ecological  components  (see  text 
note  A-1).  Primary  effects  may  also 
become  stressors.  For  example,  a  change 
in  a  bottomland  hardwood  plant 
conununity  affected  by  rising  water 
levels  can  be  thought  of  as  a  stressor 
influencing  the  wildlife  community. 
Stressors  may  also  be  formed  through 
abiotic  interactions;  for  example,  the 
increase  in  ultraviolet  light  reaching  the 
earth's  surface  results  from  the 
interaction  of  the  original  stressors 
released  (chlorofluorocarbons)  with  the 
ecosystem  (stratospheric  ozone). 

•  Exposure.  As  discussed  above, 
these  guidelines  use  the  term  exposiue 
broad^  after  the  common  definition  of 
expose:  "to  submit  or  subject  to  an 
action  or  influence"  (Merriam- Webster, 
1972).  Used  in  this  way,  exposure 
applies  to  physical  and  biological 
stressors  as  well  as  to  chemicals 
(organisms  are  ccnnmonly  said  to  be 
exposed  to  radiation,  pathogens,  or 
heat).  Exposure  is  also  appUcable  to 
higher  levels  of  biological  organization, 
such  as  exposiue  of  a  benthic 
community  to  dredging,  exposure  of  an 
owl  population  to  habitat  modification, 
or  exposure  of  a  wildlife  population  to 
himting.  Although  the  operational 
definition  of  exposing,  particularly  the 
vmits  of  measure,  depends  on  the 
stressor  and  receptor  (defined  below), 
the  following  general  definition  is 
applicable:  Exposure  is  the  contact  or 
co-occurrence  of  a  stressor  v«th  a 
receptor. 

•  Receptor.  The  receptor  is  the 
ecological  component  exposed  to  the 
stressor.  This  term  may  refer  to  tissues, 
organisms,  populations,  communities, 
and  ecosystems.  While  either 
"ecological  component"  (U.S.  EPA, 


1992a)  or  "biological  system"  (Cohrssen 
and  Covello,  1989)  are  alternative  terms, 
"receptor"  is  usually  clearer  in 
discussions  of  exposure  where  the 
emphasis  is  on  the  stressor-receptor 
relationship.  As  discussed  below,  both 
distiubance  and  stress  regime  have  been 
suggested  as  alternative  terms  for 
exposure.  Neither  term  is  used  in  these 
guidelines,  which  instead  use  exposure 
as  broadly  defined  above. 

•  Disturbance.  A  disturbance  is  any 
event  or  series  of  events  that  disrupts 
ecosystem,  community,  or  population 
structure  and  changes  resources, 
substrate  availability,  or  the  physical 
environment  (modified  slightly  from 
White  and  Pickett,  1985).  Defined  in 
this  way,  disturbance  is  clearly  a  kind 
of  exposure  (i.e.,  an  event  that  subjects 
a  receptor,  the  disturbed  system,  to  the 
actions  of  a  stressor).  Disturbance  may 
be  a  useful  alternative  to  stressor 
specifically  for  physical  stressors  that 
are  deletions  or  modifications  (e.g., 
logging,  dredging,  flooding). 

•  Stress  R^ime.  The  term  stress 
regime  has  been  used  in  at  least  three 
distinct  ways:  (1)  To  characterize 
exposure  to  multiple  chemicals  or  to 
both  chemical  and  nonchemical 
stressors  (more  clearly  described  as 
multiple  exposure,  complex  exposure, 
or  exposure  to  mixtures),  (2)  as  a 
synonym  for  exposure  that  is  intended 
to  avoid  overemphasis  on  chemical 
exposxues,  and  (3)  to  describe  the  series 
of  interactions  of  exposures  and  effects 
resulting  in  secondary  exposures, 
secondary  effects,  and,  finally,  ultimate 
effects  (also  known  as  risk  cascade 
(Lipton  et  al.,  1993])  or  causal  chain, 
pathway,  or  network  (Andrewartha  and 
Birch,  1984).  Because  of  the  potential 
for  confusion  and  the  availability  of 
other  clearer  terms,  this  term  is  not  used 
in  these  guidelines. 

A.2.3.  Uncertainty  Terminology 

The  Framework  Report  divided 
imcertainty  into  conceptual  model 
formation,  information  and  data, 
stochasticity,  and  error.  These 
guidelines  discuss  imcertainty 
throughout  the  process,  focusing  on  the 
conceptual  model  (section  3.4.3),  the 
analysis  phase  (section  4.1.3),  and  the 
incorporation  of  imcertainty  in  risk 
estimates  (section  5.1).  The  bulk  of  the 
discussion  appears  in  section  4.1.3, 
where  the  discussion  is  organized 
according  to  the  following  sources  of 
uncertainty: 

•  Unclear  communication. 

•  Descriptive  errors. 

•  Variability. 

•  Data  gaps. 

•  Uncertainty  about  a  quantity's  true 
value. 
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•  Model  structiire  uncertainty 
(process  models). 

•  Uncertainty  about  a  model's  form 
(empirical  models). 

Appendix  B.— Key  Terms  (Adapted 
From  U.S.  EPA,  1992a) 

Agent — ^Any  physical,  chemical,  or 
biological  entity  that  can  induce  an 
adverse  response  (synon)rmous  with 
stressor). 

Assessment  endpoint — An  explicit 
expression  of  the  environmental  value 
that  is  to  be  protected.  An  assessment 
endpoint  includes  both  an  ecological 
entity  and  specific  attributes  of  that 
entity.  For  example,  salmon  are  a  valued 
ecological  entity;  reproduction  and  - 
population  maintenance  of  salmon  form 
an  assessment  endpoint. 

Characterization  of  ecological 
effects — A  portion  of  the  emalysis  phase 
of  ecological  risk  assessment  that 
evaluates  the  ability  of  a  stressor  to 
cause  adverse  effects  under  a  particular 
set  of  circumstances. 


Characterization  of  exposure — ^A 
portion  of  the  analysis  phase  of 
ecological  risk  assessment  that  evaluates 
the  interaction  of  the  stressor  with  one 
or  more  ecological  entities.  Exposiue 
can  be  expressed  as  co-occurrence  or 
contact,  depending  on  the  stressor  and 
ecological  component  involved. 

Commimity — ^An  assemblage  of   . 
populations  of  different  species  within 
a  specified  location  in  space  and  time. 

Comparative  risk  assessment — ^A 
process  that  generally  uses  an  expert 
judgment  approach  to  evaluate  the 
relative  magnitude  of  effects  and  set 
priorities  among  a  wide  range  of 
environmental  problems  (e.g.,  U.S.  EPA, 
1993b).  Some  applications  of  this 
process  are  similar  to  the  problem 
formulation  portion  of  an  ecological  risk 
assessment  in  that  the  outcome  may 
help  select  topics  for  further  evaluation 
and  help  focus  limited  resources  on 
areas  having  the  greatest  risk  reduction 
potential.  In  other  situations,  a 
comparative  risk  assessment  is 


conducted  more  like  a  preliminary  risk 
assessment.  For  example,  EPA's  Science 
Advisory  Board  used  expert  judgment 
and  an  ecological  risk  assessment 
approach  to  analyze  futxire  ecological 
risk  scenarios  and  risk  management 
alternatives  (U.S.  EPA,  1995a). 

Conceprtual  model — ^The  conceptual 
model  describes  a  series  of  working 
hypotheses  of  how  the  stressor  mi^t 
affect  ecological  entities.  The 
conceptual  model  also  describes  the 
ecosystem  potentially  at  risk,  the 
relationship  between  measures  of  e£foct 
and  assessment  endpoints,  and 
exposure  scenarios. 

Cumulative  distribution  function 
(CDF) — Cumulative  distribution 
functions  are  particularly  useful  for 
describing  the  likelihood  that  a  variable 
will  fall  within  different  ranges  of  x. 
F(x)  (i.e.,  the  value  of  y  at  x  in  a  CDF 
plot)  is  the  probability  that  a  variable 
will  have  a  value  less  than  or  equal  to 
X  (figure  B-1). 
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Figure  B-1.  Plots  of  Cumulative  Distribution  Function  (CDF) 
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Cumulati>ie  ecological  risk 
assessment-i-A  process  that  involves 
consideration  of  "the  aggregate  ecologic 
risk  to  the  target  entity  caused  by  the 
accumulation  of  risk  from  multiple 
stressors"  (Bender,  1996). 

Disturbance — Any  event  or  series  of 
events  that  disrupts  ecosystem, 
community,  or  population  structiire  and 
changes  resc^urces,  substrate  availability, 
or  the  physical  environment  (modified 
from  White  and  Pickett,  1985). 

Ecological  entity — A  general  term  that 
may  refer  to  b  species,  a  group  of 
species,  an  ecosystem  function  or 
characteristic,  or  a  specific  habitat.  An 
ecological  entity  can  be  one  component 
of  an  assessitient  endpoint. 

Ecological  risk  assessment — The 
process  that  evaluates  the  likelihood 
that  adverse  ecological  effects  may 
occur  or  are  occurring  as  a  result  of 
exposure  to  0ne  or  more  stressors. 

Ecosystem! — The  biotic  community 
and  abiotic  ^vironment  within  a 
specified  location  in  space  and  time. 

Environmental  impact  statement — 
Assessments!  are  required  imder  the 
National  Environmental  Policy  Act 
(NEPA)  to  fully  evaluate  environmental 
effects  associated  with  proposed  major 
Federal  actidns.  Like  ecological  risk 
assessmentsj  environmental  impact 
statements  (ttiS)  typically  require  a 
"scoping  process"  analogous  to  problem 
formulation.ian  analysis  by 
multidisdpUnary  teams,  and  a 
presentationjof  imcertainties  (CEQ, 
1986,  cited  in  Suter,  1993a).  By  virtue 
of  special  expertise,  EPA  may  cooperate 
with  other  agencies  by  preparing  EISs  or 
otherwise  participating  in  the  NEPA 
process.        ' 

Exposure-i-The  contact  or  co- 
occurrence ojf  a  stressor  with  a  receptor. 


Exposure  profile — ^The  product  of 
characterization  of  exposure  in  the 
analysis  phase  of  ecological  risk 
assessment.  The  exposure  profile 
summarizes  the  magnitude  and  spatial 
and  temporal  patterns  of  exposure  for 
the  scenarios  described  in  the 
conceptual  model. 

Exposure  scenario — A  set  of 
assimiptions  concerning  how  an 
exposure  may  take  place,  including 
assimiptions  about  the  exposure  setting, 
stressor  characteristics,  and  activities 
that  may  lead  to  exposure. 

Hazard  assessment — ^This  term  has 
been  used  to  mean  either  (1)  evaluating 
the  intrinsic  effects  of  a  stressor  (U.S. 
EPA,  1979)  or  (2)  defining  a  margin  of 
safety  or  quotient  by  comparing  a 
toxicologic  effects  concentration  with  an 
exposure  estimate  (SEJAC,  1987). 

Lines  of  evidence — Information 
derived  from  different  sources  or  by 
different  techniques  that  can  be  used  to 
interpret  and  compare  risk  estimates. 
While  this  term  is  similar  to  the  term 
"weight  of  evidence,"  it  does  not 
necessarily  imply  assignment  of 
quantitative  weightings  to  information. 

Lowest  observed  adverse  effect  level 
(LOAEL) — ^The  lowest  level  of  a  stressor 
evaluated  in  a  test  that  causes 
statistically  significant  differences  from 
the  controls. 

Maximum  acceptable  toxic 
concentration  (MATC) — For  a  particular 
ecological  effects  test,  this  term  is  used 
to  mean  either  the  range  between  the 
NOAEL  and  the  LOAEL  or  the  geometric 
mean  of  the  NOAEL  and  the  LOAEL  for 
a  particular  test.  The  geometric  mean  is 
also  known  as  the  chronic  value. 

Measure  of  ecosystem  and  receptor 
characteristics — A  measiu-able 
characteristic  of  the  ecosystem  or 


receptor  that  is  used  in  support  of 
exposvu^  or  effects  analysis. 

Measure  of  effect — A  measiirable 
ecological  characteristic  that  is  related 
to  the  valued  characteristic  chosen  as 
the  assessment  endpoint. 

Measure  of  exposure — ^A  measurable 
stressor  characteristic  that  is  used  to 
help  quantify  exposure. 

Measurement  endpoint — See 
"measure  of  effect." 

Median  lethal  concentration  (LCso) — 
A  statistically  or  graphically  estimated 
concentration  that  is  expected  to  be 
lethal  to  50%  of  a  group  of  organisms 
under  specified  conditions  (ASTM, 
1990). 

No  observed  adverse  effect  level 
(NOAEL)— The  highest  level  of  a 
stressor  evaluated  in  a  test  that  does  not 
cause  statistically  significant  differences 
from  the  controls. 

Population — ^An  aggregate  of 
individuals  of  a  species  within  a 
specified  location  in  space  and  time. 

Primary  effect — ^An  effect  where  the 
stressor  acts  on  the  ecological 
component  of  interest  itself,  not  through 
effects  on  other  components  of  the 
ecosystem  (synonymous  with  direct 
effect:  compare  with  definition  for 
secondary  effect). 

Probability  density  function  (PDF) — 
Probability  density  functions  are 
particularly  useful  in  describing  the 
relative  likelihood  that  a  variable  will 
have  different  particular  values  of  x. 
The  probability  that  a  variable  will  have 
a  value  within  a  small  interval  around 
X  can  be  approximated  by  multiplying 
f(x)  (i.e.,  the  value  of  y  at  x  in  a  PDF 
plot)  by  the  width  of  the  interval  (figure 
B-2). 
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Figure  B-2.  Plots  of  Probability  Density  Functions  (PDF) 
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Receptor — ^The  ecological  entity 
exposed  to  the  stressor. 

Recovery— The  rate  and  extent  of 
return  of  a  population  or  community  to 
a  condition  that  existed  before  the 
introduction  of  a  stressor.  Due  to  the 
dynamic  nature  of  ecological  systems, 
the  attributes  of  a  "recovered"  system 
must  be  carefully  defined. 

Relative  risk  assessment — ^A  process 
similar  to  comparative  risk  assessment. 
It  involves  estimating  the  risks 
associated  with  different  stressors  or 
management  actions.  To  some,  relative 
risk  connotes  the  use  of  quantitative  risk 
techniques,  while  comparative  risk 
approaches  more  often  rely  on  exnert 
judgment.  Others  do  not  make  this 
distinction. 

Risk  characterization — A  phase  of 
ecological  risk  assessment  that 
integrates  the  exposure  and  stressor 
response  profiles  to  evaluate  the 
likelihood  of  adverse  ecological  effects 
associated  with  exposiue  to  a  stressor. 
The  adversity  of  effects  is  discussed, 
including  consideration  of  the  nature 
and  intensity  of  the  effects,  the  spatial 


and  temporal  scales,  and  the  potential 
for  recovery. 

Secondary  effect— An  effect  where  the 
stressor  acts  on  supporting  components 
of  the  ecosystem,  which  in  turn  have  an 
effect  on  the  ecological  component  of 
interest  (synonymous  with  indirect 
effects;  compare  with  definition  for 
primary  effect). 

Source — ^An  entity  or  action  that 
releases  to  the  environment  or  imposes 
on  the  environment  a  chemical, 
physical,  or  biological  stressor  or 
stressors. 

Source  term — ^As  appUed  to  chemical 
stressors,  the  type,  magnitude,  and 
patterns  of  chemic{d(s)  releas&d. 

Stress  regime — The  term  stress  regime 
has  been  ased  in  at  least  three  distinct 
ways:  (1)  to  diaracterize  exposure  to 
multiple  chemicals  or  to  both  chemical 
and  nonchemical  stressors  (more  clearly 
described  as  multiple  exposure, 
complex  exposure,  or  exposure  to 
mixtures),  (2)  as  a  synonym  for  exposure 
that  is  intended  to  avoid  overemphasis 
on  chemical  exposures,  and  (3)  to 
describe  the  series  of  interactions  of 
exposures  and  effects  resulting  in 


secondary  exposiu-es,  secondary  effects, 
and,  finally,  ultimate  effects  (also 
known  as  risk  cascade  [Lipton  et  al., 
1993])  or  causal  chain,  pathway,  or 
network  (Andrewartha  and  Biich,  1984). 

Stressor — ^Any  physical,  chemical,  or 
biological  entity  that  can  induce  an 
adverse  response  (synonymous  with 
agent). 

Stiessor-response  profile — ^The 
product  of  characterization  of  ecological 
effects  in  the  analysis  phase  of 
ecological  risk  assessment.  The  stiessor- 
response  profile  summarizes  the  data  on 
the  effects  of  a  stressor  and  the 
relationship  of  the  data  to  the 
assessment  endpoint. 

Trophic  levels — A  functional 
classification  of  taxa  within  a 
community  that  is  based  on  feeding 
relationships  (e.g.,  aquatic  and 
terrestrial  green  plants  comprise  the  first 
trophic  level  and  herbivores  comprise 
the  second). 

Appendix  C— Conceptual  Mode! 
Examples 

Conceptual  model  diagrams  are  visual 
representations  of  the  conceptual 
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models.  Tliey  may  be  based  on  the<sy 
and  logic,  empirical  data,  mathematical 
models,  and  probability  models.  These 
diagrams  are  useful  tools  for 
communicating  important  pathways  in  a 
dear  and  concise  way.  They  can  be  used 
to  ask  new  questions  about  relationships 
that  help  generate  plausible  risk 
hypotheses.  Further  discussion  of 
conceptvial  models  is  found  in  section 
3-4. 

Flow  diagrams  like  those  shown  in 
figures  C-1  through  C-3  are  typical 
conceptual  model  diagrams.  When 
coDstructlQg  flow  diagrams  like  these,  it 
is  helpful  to  use  distinct  and  consistent 
shapes  to  distinguish  among  stressors, 
assessment  endpoints,  responses, 
exposiire  routes,  and  ecosystem 
processes.  Although  flow  diagrams  are 
often  used  to  illustrate  conceptual 
models,  there  is  no  set  configuration  for 
conceptual  model  diagrams.  Pictorial 
representations  of  the  processes  of  an 
ecosystem  can  be  more  effective  (e.g., 
Bradley  and  Smith,  1989). 
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Figtire  C-2.  Conceptual  modd  for  tracking  stress  associated  with  lead  shot  through  upland 
ecolystems.  Reprinted  from  Environmental  Toxicology  and  Chemistry  by  Kendall  et  al. 
(19>6)  with  permission  of  the  Society  of  Environmental  Toxicology  and  Chemistry 
(conyright  1996). 
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Figure  C-1  illustrates  the  relationship 
between  a  primary  physical  stressor 
(logging  roads]  and  an  effect  on  an 
assessment  endpoint  (fecxmdity  in 
insectivorous  fish).  This  simple  diagram 
illustrates  that  building  logging  roads 
(which  could  be  considered  a  stressor  or 
a  source)  in  ecosystems  where  slope, 
soil  type,  low  riparian  cover,  and  other 
ecosystem  characteristics  lead  to  the 
erosion  of  soil,  which  enters  streams 
and  smothers  the  benthic  organisms 
(exposure  pathway  is  not  explicit  in  this 
diagram).  Because  of  the  dependence  of 
insectivorous  fish  on  benthic  organisms, 
the  fish  are  believed  to  be  at  risk  from 
the  building  of  logging  roads.  Each 
arrow  in  this  diagram  represents  a 
hypothesis  about  the  proposed 
relationship  (e.g.,  human  action  and 
stressor,  stressor  and  effect,  primary 
effect  to  secondary  effect).  Each  risk 
hypothesis  provides  insights  into  the 
kinds  of  data  that  will  be  needed  to 
verify  that  the  hypothesized 
relationships  are  valid. 

Figure  C-2  is  a  conceptual  model 
used  by  Kendall  et  al.  (1996)  to  track  a 
contaminant  through  upland 
ecosystems.  In  this  example,  upland 
birds  are  exposed  to  lead  shot  when  it 
becomes  embedded  in  their  tissue  after 
being  shot  and  by  ingesting  lead 
accidentally  when  feeding  on  the 


ground.  Both  are  hypothesized  to  result 
in  increased  morbidity  (e.g.,  lower 
reproduction  and  competitiveness  and 
higher  predation  and  infection)  and 
mortality,  either  directly  (lethal 
intoxication)  or  indirectly  (effects  of 
morbidity  leading  to  mortality).  These 
effects  are  believed  to  resuh  in  changes 
in  upland  bird  populations  and,  due  to 
hypothesized  exposure  of  predators  to 
lead,  to  increase  predator  mortality. 
This  example  shows  multiple  exposure 
pathways  for  effects  on  two  assessment 
endpoints.  Each  arrow  contains  within 
it  assvunptions  and  hypotheses  about 
the  relationship  depicted  that  provide 
the  basis  for  identifying  data  needs  and 
analyses. 

Figure  C-3  is  a  conceptual  model 
adapted  from  the  Waquoit  Bay 
watershed  risk  assessment.  At  the  top  of 
the  model,  multiple  human  activities 
that  occur  in  the  watershed  are  shown 
in  rectangles.  Those  sources  of  stressors 
are  linked  to  stressor  types  depicted  in 
ovals.  Multiple  sources  are  shown  to 
contribute  to  an  individual  stressor,  and 
each  soiux»  may  contribute  to  more 
than  one  stressor.  The  stressors  then 
lead  to  multiple  ecological  effects 
depicted  again  in  rectangles.  Some 
rectangles  are  double-lined  to  indicate 
effects  that  can  be  directly  measvired  for 
data  analysis.  Finally,  the  effects  are 


linked  to  particular  assessment 
endpoints.  The  connections  show  that 
one  effect  can  result  in  changes  in  many 
assessment  endpoints.  To  fully  depict 
exposure  pathways  and  types  of  effects, 
specific  portions  of  this  conceptual 
model  would  need  to  be  expanded  to 
illustrate  those  relationships. 

Appendix  D.— Analysis  Phase 
Examples 

The  analysis  phase  process  is 
illustrated  here  for  a  chemical,  physical, 
and  biological  stressor.  These  examples 
do  not  represent  all  possible  approaches 
but  illustrate  the  analysis  phase  process 
using  information  from  actual 
assessments. 

D.l.  Special  Review  of  Granular 
Formulations  of  Carboluran  Based  on 
Adverse  EfEects  on  Birds 

Figiu%  D-1  is  based  on  an  assessment 
of  the  risks  of  carbofuran  to  birds  imder 
the  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA)  (Houseknecht, 
1993).  Carbofuran  is  a  broad-spectrum 
insecticide  and  nematicide  applied 
primarily  in  granular  form  on  27  crops 
as  well  as  forests  and  pineseed  orchards. 
The  assessment  endpoint  was  siuvival 
of  birds  that  forage  in  agricultural  areas 
where  carbofuran  is  applied. 
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Exposure  Measures: 

Application  rates. 
Formulation  attributes. 
Residues  in  invertebrates 
and  prey  organisms 


Describe  source: 

application  of  granular 
pesticide 


Ecosystem  and 

Receptor 

Measures: 

Species 
occurrences  in 
Qgri-ecosystems, 
Bird  feeding 
habits 


Effects  Measures: 

Toxicity  tests. 
Field  studies  of  bird 
mortality 


Describe  Distribution  in  the 

J  llnvironment:  number  of  exposed  granules^ 

>er  square  foot  estimated  for  different 

application  methods 


Describe  Expo8iu*e: 

of  birds  to  carhofuran  in 
mules,  soil  invertebrates,^ 
and  prey  organisms 


Describe 

Stressor-response 

Relationship: 

#  of  granules  needed 

for  50%  mortality 

in  test  species 


Describe 
Causal  Evidence: 

Experimental  evidence, 

field  studies, 

biomarkers  of 

exposure 


Stressor-Response  Profile 


Figi|reD-l.  Example  of  the  analysis  phase  process:  special  review  of  carhofuran. 
Rectangular  boxes  indicate  inputs,  hexagon-shaped  boxes  indicate  actions,  and  circular 
boxes  indicate  outputs. 
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The  analysis  phase  focused  on  birds  ' 
that  may  incidentally  ingest  granules  as 
they  forage  or  that  may  eat  other 
animals  that  contain  granules  or 
residues.  Measures  of  exposure 
included  application  rates,  attributes  of 
the  formulation  (e.g.,  size  of  granules), 
and  residues  in  prey  organisms. 
Measures  of  the  ecosystem  and 
receptors  included  an  inventory  of  bird 
species  that  may  be  exposed  following 
applications  for  10  crops.  The  birds' 
respective  feeding  behaviors  were 
considered  in  developing  routes  of 
exposure.  Measures  of  efiect  included 
laboratory  toxicity  studies  and  field 
investigations  of  bird  mortality. 

The  source  of  the  chemical  was 
application  of  the  pesticide  in  granular 
form.  The  distribution  of  the  pesticide 
in  agricultiiral  fields  was  estimated 
based  on  the  application  rate.  The 
number  of  exposed  granides  was 
estimated  bom  literature  data.  Based  on 
a  review  of  avian  feeding  behavior. 


seed-eating  birds  were  assimied  to 
ingest  any  granides  left  uncovered  in  the 
field.  The  intensity  of  exposure  was 
summarized  as  the  number  of  exposed 
granules  per  square  foot. 

The  stressor-response  relationship 
was  described  using  the  results  of 
toxicity  tests.  These  data  were  used  to 
construct  a  toxicity  statistic  expressed 
as  the  number  of  granules  needed  to  kill 
50%  of  the  test  birds  (i.e.,  granules  per 
LDso).  assuming  0.6  mg  of  active 
ingredient  (AI)  per  granule  and  average 
body  weights  for  the  birds  tested.  Field 
studies  were  used  to  document  the 
occiurence  of  bird  deaths  following 
applications  and  provide  further  causal 
evidence.  Carbofuran  residues  and 
cholinesterase  levels  were  used  to 
confirm  that  exposure  to  carbofuran 
caused  the  deaths. 

D.2.  Modeling  Losses  of  Bottomland- 
Forest  Wetlands 

Figure  D-2  is  based  on  an  assessment 
of  the  ecological  consequences  (risks)  of 


long-term  changes  in  hydrologic 
conditions  (water-level  elevations)  for 
three  habitat  types  in  the  Lake  Verret 
Basin  of  Louisiana  (Brody  et  al.,  1989, 
1993;  Connor  and  Brody,  1989).  The 
project  was  intended  to  provide  a 
habitat-based  approach  lor  assessing  the 
environmental  impacts  of  Federal  water 
projects  under  the  National 
Environmental  Policy  Act  and  Section 
404  of  the  Qean  Water  Act.  Output  from 
the  models  provided  risk  managers  with 
information  on  how  changes  in  water 
elevation  might  alter  the  ecosystem.  The 
primary  anthropogenic  stressor 
addressed  in  this  assessment  was 
artificial  levee  construction  for  flood 
control,  which  contributes  to  land 
subsidence  by  reducing  sediment 
deposition  in  the  floodplain. 
Assessment  endpoints  included  forest 
community  structure  and  habitat  value 
to  wildlife  species  and  the  species 
composition  of  the  wildlife  community. 
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Figure  D-2.  Example  of  the  analysis  phase  process:  modeling  losses  of  bottomland 
hardwoods.  Rectangular  boxes  indicate  inputs,  hexagon-shaped  boxes  indicate  actions, 
and  circular  boxes  indicate  outputs. 
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Hie  analysis  phase  began  by 
considering  primary  (direct)  effects  of 
water-level  changes  on  plant 
community  composition  and  habitat 
characteristics.  Measures  of  exposure 
included  the  attributes  and  placement  of 
the  levees  and  water-level 
measurements.  Ecosystem  and  receptor 
measures  included  location  and  extent 
of  bottomland-hardwood  communities, 
plant  species  occurrences  within  these 
communities,  and  information  on  the 
historic  flow  regimes.  Effects  measures 
included  laboratory  studies  of  plant 
response  to  moisture  and  field 
measurements  along  moistiure  gradients. 

While  the  principal  stressor  under 
evaluation  was  the  construction  of 
levees,  the  decreased  gradient  of  the 
river  due  to  sediment  deposition  at  its 
mouth  also  contributed  to  increased 
water  levels.  The  extent  and  frequency 
of  flooding  were  simulated  by  the 
FORFLO  model  based  on  estimates  of 
net  subsidence  rates  from  levee 
construction  and  decreased  river 
gradient.  Seeds  and  seedlings  of  the  tree 
species  were  assiuned  to  be  exposed  to 
the  altered  flooding  regime.  Stressor- 
response  relationships  describing  plant 
response  to  moistiue  (e.g.,  seed 
germination,  survival)  were  embedded 
within  the  FORFLO  model.  This 
information  was  used  by  the  model  to 
simulate  changes  in  plant  communities: 
The  model  tracks  the  species  type, 
diameter,  and  age  of  each  tree  on 
simulated  plots  from  the  time  the  tree 


enters  the  plot  as  a  seedling  or  sprout 
until  it  dies.  The  FORFLO  model 
calculated  changes  in  the  plant 
community  over  time  (from  50  to  280 
years).  The  spatial  extent  of  the  three 
habitat  types  of  interest — ^wet 
bottomland  hardwoods,  dry  bottomland 
hardwoods,  and  cyoress-tupelo 
swamp— was  mapped  onto  a  Geographic 
Information  System  (GIS)  along  with  the 
hydrological  information.  Then  the 
changes  projected  by  FORFLO  were 
manually  linked  to  the  CIS  to  show  how 
the  spatial  distribution  of  different 
communities  would  change.  Evidence 
that  flooding  would  actually  cause  these 
changes  included  comparisons  of  model 
predictions  with  field  measurements, 
the  laboratory  studies  of  plant  response 
to  moisture,  and  knowledge  of  the 
mechanisms  by  which  flooding  elicits 
changes  in  plant  commimities. 

Secondary  (indirect)  effects  on 
wildlife  associated  with  changes  in  the 
habitat  provided  by  the  plant 
community  formed  the  second  part  of 
the  analysis  phase.  Important  measures 
included  life-history  characteristics  and 
habitat  needs  of  the  wildlife  species. 
Effects  on  wildlife  were  inferred  by 
evaluating  the  suitability  of  the  plant 
community  as  habitat.  Specific  aspects 
of  the  conmunity  structures  calculated 
by  the  FORFLO  model  provided  the 
input  to  this  part  of  the  analysis.  For 
example,  the  number  of  snags  was  used 
to  evaluate  habitat  value  for 
woodpeckers.  Resident  wildlife 


(represented  by  five  q>ecies)  were 
assumed  to  co-occur  with  the  altered 
plant  community.  Habitat  value  was 
evaluated  by  calculating  the  Habitat 
SuiUbility  Index  (HSI)  for  each  habitat 
type  multiphed  by  the  habitat  type's 
area. 

A  combined  exposure  and  stressor^ 
response  profile  is  shown  in  figure  D- 
2;  these  two  elements  were  combined 
with  the  models  used  for  the  analysis 
and  then  used  directly  in  risk 
characterization. 

D.3.  Pest  Risk  Assessment  of 
ImportatioD  of  Logs  From  Chile 

Figure  D-3  is  based  on  the  assessment 
of  potential  risks  to  U.S.  forests  due  to 
the  incidental  introduction  of  insects, 
fungi,  and  other  pests  inhabiting  logs 
harvested  in  Chile  and  transported  to 
U.S.  ports  (USDA,  1993).  This  risk 
assessment  was  used  to  determine 
whether  actions  to  restrict  or  regulate 
the  importation  of  Chilean  logs  were 
needed  to  protect  U.S.  forests  and  was 
conducted  by  a  team  of  six  experts 
under  the  auspices  of  the  U.S. 
Department  of  Agricultiue  Forest 
Service.  Stressors  include  insects,  forest 
pathogens  (e.g.,  fungi),  and  other  pests. 
The  assessment  endpoint  was  the 
survival  and  growth  of  tree  species 
(particularly  conifers)  in  the  western 
United  States.  Damage  that  would  affect 
the  commercial  value  of  the  trees  as 
lumber  was  clearly  of  interest. 
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Figure  D-3.    Exampleof  the  analysis  phase  process:  pest  risk  assessment  of  the 
importation  of  logs  from  Chile.  Rectanguhir  boxes  indicate  inputs^  hexagon-shaped  boxes 
indicate  actions,  and  circular  boxes  indicate  outputs. 
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The  analysis  phase  was  carried  out  by 
eliciting  professional  opinions  from  a 
team  of  experts.  Exposure  measures 
used  by  the  team  included  distribution 
information  for  the  imported  logs  and 
attributes  of  the  insects  and  pathogens 
such  as  dispersal  mechanisms  and  life 
history  characteristics.  Ecosystem  and 
receptor  measures  included  the  climate 
of  the  United  States,  location  of 
geographic  barriers,  knowledge  of  host 
suitability,  and  ranges  of  potential  host 
species.  Effect  measures  included 
knowledge  of  the  infectivity  of  these 
pests  in  other  countries  and  the 
infectivity  of  similar  pests  on  U.S.  hosts. 

This  information  was  used  by  the  risk 
assessment  team  to  evaluate  the 
potential  for  exposure.  They  began  by 
evaluating  the  likelihood  of  entry  of 
infested  logs  into  the  United  States.  The 
distribution  of  the  organisms  given 
entry  was  evaluated  by  considering  the 
potential  for  colonization  and  spread 
beyond  the  point  of  entry  as  well  as  the 
likelihood  of  organisms  surviving  and 
■reproducing.  The  potential  for  exposure 
was  summarized  by  assigning  each  of 
the  above  elements  a  judgment-based 
value  of  high,  medium,  or  low. 

The  evaluation  of  ecological  effects 
was  also  conducted  based  on  collective 
professional  judgment.  Of  greatest 
relevance  to  this  guidance  was  the 
consideration  of  environmental  damage 
potential,  defined  as  the  likelihood  of 
ecosystem  destabilization,  reduction  in 
biodiversity,  loss  of  keystone  species, 
and  reduction  or  elimination  of 
endangered  or  threatened  species.  (The 
team  also  considered  economic  damage 
potential  and  social  and  political 
influences;  however,  these  guidelines 
consider  those  factors  to  be  part  of  the 
risk  management  process.)  Again,  each 
consideration  was  assigned  a  value  of 
high,  mediiun,  or  low  to  summarize  the 
potential  for  ecological  effects. 

Appendix  E. — Criteria  for  Determining 
Ecological  Adversitjr:  A  Hypothetical 
Example  (Adapted  from  Harwell  et  al., 
1994) 

As  a  result  of  a  collision  at  sea,  an  oil 
tanker  releases  15  million  barrels  of  #2 
fuel  oil  3  km  offshore.  It  is  predicted 
that  prevailing  winds  will  carry  the  fuel 
onshore  within  48  to  72  hours.  The 
coastline  has  numerous  small 
embayments  that  support  an  extensive 
shallow,  sloping  subtidal  community 
and  a  rich  intertidal  community.  A 
preliminary  assessment  determined  that 
if  no  action  were  taken,  significant  risks 
to  the  communities  would  result. 
Additional  risk  assessments  were 
conducted  to  determine  which  of  two 
options  should  be  used  p  clean  up  the 
oil  spill.  I 


Option  1  is  to  use  a  dispersant  to 
brecJL  up  the  slick,  which  would  reduce 
the  likelihood  of  extensive  onshore 
contamination  but  woidd  cause 
extensive  mortality  to  the 
phytoplankton,  zooplsmkton,  and 
ichthyoplankton,  which  are  important 
for  commercial  fisheries.  Option  2  is  to 
try  to  contain  and  pimip  off  as  much  oil 
as  possible;  this  option  anticipates  that 
a  shift  in  wind  direction  will  move  the 
spill  away  from  shore  and  allow  for 
natural  dispersal  at  sea.  If  this  does  not 
happen,  the  oil  will  contaminate  the 
extensive  sub-  and  intertidal  mud  flats, 
rocky  intertidal  communities,  and 
beaches  and  pose  an  additional  hazard 
to  avian  and  mammalian  fauna.  It  is 
assumed  there  will  be  a  demonstrable 
change  beyond  natural  variability  in  the 
assessment  endpoints  (e.g.,  structure  of 
planktonic,  benthic,  and  intertidal 
communities).  What  is  the  adversity  of 
each  option? 

•  Nature  and  severity  of  the  effect. 
For  both  options,  the  magnitude  of 
change  in  the  assessment  endpoints  is 
likely  to  be  severe.  Planktonic 
populations  often  are  characterized  by 
extensive  spatial  and  temporal 
variabiUty.  Nevertheless,  within  the 
spatial  boundaries  of  the  spill,  the  use 
of  dispersants  is  likely  to  produce 
complete  mortality  of  all  planktonic 
forms  within  the  upper  3  m  of  water. 
For  benthic  and  intertidal  communities 
that  generally  are  stable  and  have  less 
spatial  and  temporal  variability  than 
planktonic  forms,  oil  contamination  will 
likely  result  in  severe  impacts  on 
survival  and  chronic  effects  lasting  for 
several  years.  Thus,  under  both  options, 
changes  in  the  assessment  endpoints 
will  probably  exceed  the  natural 
variability  for  threatened  communities 
in  both  space  and  time. 

•  Spatial  scale.  The  areal  extent  of 
impacts,  is  similar  for  each  of  the 
options.  While  extensive,  the  area  of 
impact  constitutes  a  small  percentage  of 
the  landscape.  This  leaves  considerable 
area  available  for  replacement  stocks 
and  creates  significant  fragmentation  of 
either  the  planktonic  or  inter-  and 
subtidal  habitats.  Ecological  adversity  is 
reduced  because  the  area  is  not  a 
mammalian  or  avian  migratory  corridor. 

•  Temporal  scale  and  recovery.  Based 
on  experience  with  other  oil  spills,  it  is 
assimied  that  the  effects  are  reversible 
over  some  time  period.  The  time  needed 
for  reversibihty  of  changes  in 
phytoplankton  and  zooplankton 
populations  should  be  short  (days  to 
weeks)  given  their  rapid  generation 
times  and  easy  immigration  from 
adjacent  water  masses.  Similarly, 
although  ichthyoplankton  do  not 
reproduce,  they  typically  experience 


extensive  natural  mortality,  and 
immigration  is  readily  available  fixnn 
siirrounding  water  masses.  On  the  other 
hand,  the  time  needed  for  reversibility 
of  changes  in  benthic  and  intertidal 
communities  is  likely  to  be  long  (years 
to  decades).  First,  the  stressor  (oil) 
would  be  likely  to  persist  in  sediments 
and  on  rocks  for  several  months  to 
years.  Second,  the  Ufe  histories  of  the 
species  comprising  these  communities 
span  3  to  5  years.  Third,  the 
reestablishinent  of  benthic  intertidal 
community  and  ecosystem  structure 
(hierarchical  composition  and  function) 
often  requires  decades. 

Both  options  result  in  (1)  assessment 
endpoint  effects  that  are  of  great 
severity,  (2)  exceedances  of  natural 
variability  for  those  endpoints,  and  (3) 
similar  estimates  of  areal  impact.  What 
distinguishes  the  two  options  is 
temporal  scale  and  reversibility.  In  this 
regaid,  changes  to  the  benthic  and 
intertidal  ecosystems  are  considerably 
more  adverse  than  those  to  the 
plankton.  On  this  basis,  the  option  of 
choice  would  be  to  disperse  the  oil, 
effectively  preventing  it  from  reaching 
shore  where  it  would  contaminate  the 
benthic  and  intertidal  communities. 
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CONSUMER  PRODUCT  SAFETY 
COMMISSK}N 

16  CFR  Parts  1615  and  1616 

Standard  for  tha  Flammability  of 
Children's  Sloopwoor  Sizes  0  Through 
6X;  Standard  for  the  Flammability  of 
Children's  Sleopweor  Sizes  7  Through 

AGENCY:  Consumer  Product  Safety 

Conunission. 

ACnON:  Fmal  amendments. 

8UMIIARY:  The  Commission  issues  final 
amendments  of  the  flammability 
standards  for  children's  sleepwear  in 
sizes  0  through  6X  and  sizes  7  through 
14.  The  amendments  issued  below 
revise  the  definition  of  "children's 
sleepwear"  in  the  standard  for  sizes  0 
through  6X  to  exclude  from  the 
requirements  of  that  standard:  garments 
sized  for  infants  nine  months  of  age  or 
younger;  and  tight-fitting  sleepwear 
garments.  The  amendments  also  revise 
the  definition  of  "children's  sleepwear" 
in  the  standard  for  sizes  7  throu^  14  to 
exclude  tight-fitting  sleepwear 
garments. '  The  amendments  define  the 
term  "tighf -fitting  garment"  in  terms  of 
maximiun  dimensions  at  specified 
locations  on  garments  in  sizes  for 
children  older  than  9  months  through 
children's  size  14. 

The  Coiamission  issues  these 
amendments  because  it  finds  that  the 
existing  children's  sleepwear  standards 
are  not  United  to  those  sleepwear 
garments  T<|rhich  present  an 
unreasonable  risk  of  bum  deaths  and 
injuries.  The  Commission  concludes 
that  the  anjendments  will  afford 
consumer^  a  wider  selection  of 
sleepwear  garments  for  children  without 
diminishing  the  protection  provided  by 
the  children's  sleepwear  standards. 
DATES:  Tha  amendments  will  become 
effective  on  January  1. 1997. 
FOR  FURTHtR  INFORMATION  CONTACT: 
Patricia  Fairall,  Division  of  Regidatory 
ManagemdQt,  Office  of  Compliance. 
Consumer  Product  Safety  Commission, 
Washington,  DC  20207;  telephone  (301) 
504-0400,  {extension  1369. 

SUPPLEMEffTARY  INFORMATION: 

A.  Provisians  of  Final  Amendments 

By  publication  of  this  notice  of  final 
rulemaking,  the  Commission  amends 
the  Standard  for  the  Flammability  of 
Children'sjSleepwear:  Sizes  0  through 
6X  (16  CFR  part  1615)  and  the  Standard 

'  The  ComiAission  voted  2-1  to  issue  these 
amendments  pf  the  children's  sleepwear 


flammability 
dissenting. 


tandards,  Chainnan  Ann  Brown 


for  the  Flammal^lity  of  Children's 
Sleepwear  Sizes  7  through  14  (16  CFR 
part  1616).  The  amendments  issued 
below  exempt  sleepwear  garments  sized 
for  children  nine  months  of  age  and 
younger  and  "tight-fitting"  sleepwear 
garments  sized  for  children  older  than 
nine  months  to  children's  size  14  from 
all  requirements  of  the  children's 
sleepwear  flammabiUty  standards.  The 
term  "tight-fitting  garment"  is  defined 
by  specifying  maximum  dimensions  for 
the  chest,  waist,  seat,  upper  arm,  thigh, 
wrist,  and  ankle  of  the  garment  for  each 
size  bom  9-12  months  through 
children's  size  14. 

The  amendments  issued  below  are 
similar  to  proposed  amendments 
pubUshed  in  the  Federal  Roister  of 
October  25, 1994  (59  FR  53616).  The 
final  amendments  di%r  fit)ni  the 
pro{>osal  by: 

•  Increasing  the  size  of  infant 
garments  exempted  from  the  current 
standard  for  sizes  0  through  6X; 

•  Changing  some  of  the  maximiun 
dimensions  specified  for  tight-fitting 
garments  in  children's  sizes  6X  through 
14;  and 

•  Eliminating  the  requirement  for  a 
permanent  label  on  tight-fitting 
sleepwear  garments  to  advise  the 
purchaser  that  those  garments  are  not 
flame-resistant. 

The  differences  between  the  proposed 
and  final  amendment  are  discussed  in 
detail  under  the  heading  C.  Comments 
on  the  Proposed  Amendments. 

The  amendments  issued  below 
become  effective  on  January  1, 1997. 
The  Commission's  finding  that  this 
effective  date  is  in  the  public  interest 
and  the  reasons  for  that  finding  are  set 
forth  under  the  heading  H.  Effective 
Date.  Elsewhere  in  this  issue  of  the 
Federal  Register,  the  Commission  has 
published  a  notice  to  continue  through 
March  9, 1998  a  stay  of  enforcement  for 
close-fitting  garments  which  are  labeled 
and  promoted  as  underwear. 

B.  Background 

The  Flammable  Fabrics  Act  (FFA)  (15 
U.S.C.  1191  et  seq.)  authorizes  the 
issuance  of  fiammability  standards  for 
products  of  wearing  apparel  made  from 
fabric  to  protect  the  public  from 
luueasonable  risks  of  the  occurrence  of 
fire  leading  to  death,  injury,  or 
significant  property  damage. 

In  1971,  tne  Secretary  of  Commerce 
issued  a  flammability  standard  for 
children's  sleepwear  in  sizes  0  through  ■ 
6X  under  the  authority  of  section  4  of 
the  FFA  (15  U.S.C.  1193).  The  standard 
was  issued  to  protect  yoimg  children 
from  death  and  serious  bum  injuries 
which  had  been  associated  with  ignition 
of  sleepwear  garments,  such  as 


nightgowns  and  pajamas,  by  small  open- 
flame  sources.  The  standard  for 
sleepwear  in  sizes  0  through  6X  became 
effective  in  1972  and  is  now  codified  at 
16  CFR  part  1615. 

In  1973,  authority  to  issue 
flammability  standards  under 
provisions  of  the  FFA  was  transferred 
bom  the  Department  of  Commerce  to 
the  Consumer  Product  Safety 
Commission  by  section  30(b)  of  the 
Consiuner  Product  Safety  Act  (CPSA) 
(15  U.S.C.  2079(b)).  In  1974.  the 
Commission  issued  a  flammability 
standard  for  children's  sleepwear  in 
sizes  7  through  14.  That  standard 
became  effective  in  1975  and  is  now 
codified  at  16  CFR  part  1616. 

The  safety  requirements  of  the  two 
standards  are  nearly  identical.  They 
prescribe  a  test  which  requires  that 
specimens  of  fabrics,  seams,  and  trim  of 
children's  sleepwear  garments  must 
self-extinguish  after  exposure  to  a  small 
open  flame.  Both  standieutis  require 
manufecturers  of  children's  sleepwear 
subject  to  their  provisions  to  test 
prototypes  of  sleepwear  garments  with 
acceptable  results  before  beginning 
production.  Both  standards  also  require 
manufecturers  to  sample  and  test 
garments  bom  regular  production. 
Failure  to  comply  with  the  sampling 
and  testing  requirements  of  the 
standards  is  a  violation  of  section  3  of 
the  FFA  (15  U.S.C.  1192).  The  standards 
do  not  require  or  prohibit  the  use  of  any 
particular  type  of  febric  or  garment 
design  as  long  as  the  manufacturer 
successfully  completes  the  prescribed 
prototype  and  production  testing. 

C  Garments  Subject  to  the  Sleepwear 
Standards 

Both  standards  define  the  term 
"children's  sleepwear"  to  mean  "any 
product  of  wearing  apparel"  in  the  sizes 
covered  by  the  standard  "such  as 
nightgowns,  pajamas,  or  similar  or 
related  items,  such  as  robes,  intended  to 
be  worn  primarily  for  sleeping  or 
activities  related  to  sleeping."  As 
originally  issued  and  as  amended 
below,  both  standards  exclude  diapers 
and  underwear  from  their  coverage.  See 
16  CFR  1615.1(a)  and  1616.2(a). 

Under  this  definition,  the  coverage  of 
the  sleepwear  standards  is  not  limited  to 
children's  pajamas,  nightgowns,  and 
robes,  but  also  includes  other  garments 
"intended  primarily  for  sleeping  or 
activities  related  to  sleeping."  16  CFR 
1615.1(a),  1616.2(a)  During  the  time  that 
the  standards  have  been  in  effect,  the 
Conunission  staff  has  responded  to  a 
large  number  of  inquiries  from 
manufacturers  and  importers  of 
children's  garments  about  whether 
particular  products  are  "children's 
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sleepwear"  subject  to  the  standards;  or 
"underwear,"  which  is  specifically 
excluded  from  the  standards:  or 
"daywear,"  "playwear,"  or  other 
categories  of  non-sleepwear  garments, 
each  of  which  is  outside  the  scope  of  the 
standards. 

To  provide  guidance  to  the  children's 
garment  industry  on  the  scope  of  the 
sleepwear  standards,  in  1984  the 
Commission  issued  policy  statements 
which  discuss  the  factors  the 
Commission  will  consider  when 
determining  whether  a  garment  is 
intended  to  be  worn  primarily  for 
sleeping  or  related  activities. (1)  ^  These 
policy  statements  are  codified  at  16  CFR 
1615.64  and  1616.65.  Additionally,  the 
staff  developed  a  pamphlet  describing 
and  illustrating  various  styles  of 
sleepwear  and  non-sleepwear  garments. 
This  pamphlet  was  revised  from  time  to 
time,  most  recently  in  1989^) 

During  the  past  several  years,  many 
consumers  have  expressed  a  desire  to 
obtain  children's  garments  made  from 
100  percent  untreated  cotton  fabric  for 
use  as  sleepwear.  Although  the 
standards  do  not  prohibit  any  specific 
type  of  fabric  in  the  production  of 
diildren's  sleepwear,  100  per  cent 
cotton  fabric  cannot  pass  the 
flammability  tests  in  the  standards 
unless  treated  with  a  flame  retardant. 
The  Commission  also  received 
information  indicating  that  many 
parents  were  dressing  their  children  in 
underwear,  large  T-shirts,  or  other 
garments  made  of  100  percent  untreated 
cotton  rather  than  traditional  sleepwear 
manufactured  to  comply  with  the 
sleepwear  flammability  standards. 

These  actions  by  manufacturers  and 
consumers  resulted  in  an  increasing 
number  of  children  sleeping  in  garments 
which  did  not  comply  with  the 
children's  sleepwear  standards.  In  view 
of  this  trend,  the  Commission  decided 
in  1991  to  re-examine  the  scope  of  the 
children's  sleepwear  standards  and  to 
consider  amending  the  definitions  of  the 
term  "children's  sleepwear"  in  the  two 
standards.  The  Commission  began  this 
rulemaking  proceeding  in  1993. 

D.  Statutory  Provisions 

Section  4  of  the  FFA  (15  U.S.C.  1193) 
authorizes  the  Commission  to  issue  or 
amend  a  flammability  standard  for  a 
product  of  wearing  apparel  if  the 
Commission  finds  that  a  new  or 


'Numbers  in  parentheses  identify  reference 
documents  in  the  List  of  Relevant  Documents  at  the 
end  of  this  notice.  Requests  for  inspection  of  any 
of  these  documents  should  be  made  at  the 
CoRunission's  Public  Reading  Room,  4330  East- 
West  Highway,  room  419,  Bethesda  Maryland 
20814,  or  by  calling  the  Oflice  of  the  Secretary  at 
(301)  504-0800. 


amended  standard  is  needed  to  protect 
the  public  against  the  unreasonable  risk 
of  the  occiurence  of  fire  leading  to 
death,  injury,  or  significant  property 
damage. 

Section  4(g)  of  the  FFA  (15  U.S.C. 
1193(g))  requires  publication  in  the 
Federal  Register  of  an  advance  notice  of 
proposed  rulemaking  (ANPR)  to  begin  a 
proceeding  for  the  issuance  or 
amendment  of  a  flammability  standard. 
The  ANPR  must  describe  the  product 
and  the  risk  of  injiuy  under 
consideration;  summarize  the  regulatory 
alternatives  being  considered;  provide 
information  about  existing  standards 
which  may  be  relevant;  invite  interested 
parties  to  submit  an  existing  standard  to 
the  Commission  for  publication  as  the 
proposed  standard  or  a  statement  of 
intention  to  develop  or  modify  a 
voluntary  standard  to  address  the  risk  of 
injury  under  consideration;  and  solicit 
written  comments  on  the  risk  of  injury 
and  regulatory  alternatives  under 
consideration. 

If  the  Commission  decides  to  continue 
the  proceeding  after  consideration  of 
comments  and  submissions  received  in 
response  to  the  ANPR,  section  4(i)  of  the 
FFA  (15  U.S.C.  1193(i))  requires 
publication  in  the  Federal  Register  of  a 
notice  of  proposed  rulemaking  (NPR). 
The  NPR  must  set  forth  the  text  of  the 
proposed  standard  or  amendment  and  a 
preliminary  regulatory  analysis 
containing  a  discussion  of  the 
anticipated  benefits  and  costs  of  the 
proposed  rule  and  other  regulatory 
alternatives  considered  by  the 
Commission.  Section  4(d)  of  the  FFA 
(15  U.S.  C.  1193(d))  specifies  that  the 
NPR  must  provide  interested  persons 
the  opportunity  to  submit  written 
comments  and  to  request  a  public 
hearing  for  oral  presentation  of  data  and 
opinions  concerning  the  proposal. 

To  issue  a  final  standard  or 
amendment,  section  4(j)  of  the  FFA  (15 
U.S.C.  1193(j))  requires  the  Commission 
to  publish  a  notice  of  final  rulemaking 
setting  forth  the  text  of  the  final  rule  and 
the  Commission's  final  regulatory 
analysis  of  costs,  benefits,  and 
regulatory  alternatives.  Additionally, 
section  4(b)  of  the  FFA  (15  U.S.C. 
1193(b))  requires  the  notice  of  final 
rulemaking  to  contain  findings  that  the 
standard  or  amendment  is  needed  to 
protect  the  public  from  the 
unreasonable  risk  of  death,  injury,  or 
significant  property  damage  from  fires 
associated  with  the  product  imder 
consideration;  is  reasonable, 
technologically  practicable,  and 
appropriate;  and  is  limited  to  those 
fabrics  or  products  which  have  been 
determined  to  present  an  unreasonable 


risk  of  death,  injxiry,  or  significaat 
property  damage. 

E.  Publication  of  ANPR 

The  Commission  began  this 
proceeding  by  publication  of  an  ANPR 
in  the  Federal  Register  of  January  13, 
1993  (58  FR  411 1).(4)  The  ANPR 
identified  the  products  under 
consideration  as  children's  sleepwear 
garments  in  sizes  0  through  14,  and  the 
risk  of  injury  as  death  or  personal  injury 
from  fires  resulting  from  ignition  of 
children's  sleepwear  by  small  open- 
flame  sources. 

The  ANPR  also  described  the 
regulatory  akematives  being  considered 
by  the  Commission.  Briefly 
summarized,  the  alternatives  were: 

(1)  Amend  the  children's  sleepwear 
standards  to  exempt  tight-fitting 
sleepwear  garments  and  sleepwear 
garments  in  infant  sizes.  Children's 
sleepwear  garments  exempted  ftx)m  the 
requirements  of  the  sleepwear  standard 
would  be  subject  to  the  provisions  of  the 
Standard  for  the  Flammability  of 
Clothing  Textiles  (16  CFR  Part  1610). 
That  standard  prohibits  the 
manufacture,  importation,  or  sale  of 
garments  which  are  "dangerously 
flammable  because  of  rapid  and  intense 
burning,"  but  does  not  require  garments 
to  self-extinguish  when  exposed  to  a 
small  open-flame  ignition  source. 

(2)  Issue  an  enforcement  policy 
statement  to  announce  that  the 
Commission  will  not  apply  the 
requirements  of  the  children's 
sleepwear  standards  to  tight-fitting 
sleepwear  garments  and  garments  in 
infant  sizes  if  those  garments  met  the 
requirements  of  the  clothing  textiles 
flammability  standard. 

The  ANPR  also  contained  information 
about  other  flammability  standards  for 
children's  sleepwear;  solicited 
information  about  relevant  voluntary 
standards  and  statements  of  intention  to 
develop  or  modify  a  voluntary  standard; 
and  invited  interested  persons  to  submit 
written  comments  on  the  ANPR. 

On  the  same  date  the  Commission 
published  the  ANPR,  the  Commission 
announced  that  it  would  not  enforce  the 
children's  sleepwear  standards  in  cases 
involving  garments  currently  being  used 
as  sleepwear  if  those  garments  are  skin-  ' 
tight  or  nearly  skin-tight,  relatively  free 
of  ornamentation,  made  from  fabrics 
such  as  rib  knit,  interlock  knit,  or  waffle 
knit,  and  labeled  as  "underwear."  58  FR 
4078(5) 

In  response  to  the  ANPR,  the 
Commission  received  more  than  2,100 
written  comments  from  individuals, 
firms,  and  organizations.  (More  than  a 
third  of  the  comments  were  identical 
form  letters  with  space  for  the 
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commentlsr's  name.)  Comments  were 
received  from  all  50  states,  the  District 
of  Columbia,  Puerto  Rico,  the  U.S. 
Virgin  Isl&nds,  and  from  United  States 
citizens  living  abroad.(3),  (6),  (7)  Almost 
all  of  these  comments  favored 
modification  of  the  standards  to  exempt 
some  or  all  children's  sleepwear 
garments  {from  their  requirements. 

In  addition  to  the  information 
provided  by  commenters,  the 
Commission  also  considered 
information  developed  or  obtained  by 
the  Comitission  staff.  That  information 
included  injury  data(lO);  information 
about  flammability  characteristics  of 
various  fabrics  and  garment8(8),  (11); 
and  a  review  of  children's  sleepwear 
flammability  standards  issued  by 
Australia,  Canada,  New  Zealand  and  the 
United  Kingdom.(9),  (11) 

From  i^  review  of  bum  injury  data, 
the  Commission  estimates  that  on 
average,  about  1.150  children  younger 
than  15  y^ars  of  age  were  treated  each 
year  in  b<)spital  emergency  rooms  for 
bum  injuries  associated  with  clothing 
during  the  period  from  1980  through 
1993.  Of  that  total,  the  Commission 
estimates  that  each  year,  about  90  bum 
injuries  to  children  were  associated 
with  sleeDwear,  about  860  were 
associate^  with  day  wear,  and  about  200 
were  assddated  with  other  types  of 
clothing  or  unspeciHed  types  of 
clothing.ClO) 

On  avefage,  each  year  about  four 
children  Vounger  than  fifteen  years  of 
age  died  irom  fires  associated  with 
clothing  of  all  types.(lO) 

Available  information  also  shows  that 
most  thertnal  bum  injuries  associated 
with  sleei>wear  involved  females, 
whereas  most  bum  injuries  associated 
with  day  wear  involved  males.  Thermal 
bum  inju|ies  from  nightwear  were 
usually  associated  with  nightgowns  or 
pajamas  that  probably  were  not  tight- 
fitting.(ld) 

In  1978t  the  Commission  staff 
reviewed  (information  about  deaths  and 
injuries  associated  with  sleepwear  to 
children  younger  than  one  year  of  age. 
Ten  cases  involved  injuries  associated 
with  sleepwear.  However,  nine  of  these 
cases  involved  whole-house 
conflagrations,  and  the  other  involved  a 
home-made  gannent.(ll)  Thus,  none  of 
these  cases  involved  risks  of  injury 
which  the  sleepwear  standards  were 
intended  to  address. 

F.  Prppoeed  Amendments 

After  consideration  of  comments 
received  ii  response  to  the  ANPR, 
informatibn  compiled  by  the  staff,  and 
information  presented  at  an  oral  briefing 
by  the  staff,  the  Commission  decided  to 


propose  amending  the  children's 

sleepwear  standards. 

The  Commission  published  a  notice 
to  propose  amending  the  children's 
sleepwear  standards  by  exempting 
infant  garments  and  tight-fitting 
garments  from  their  requirements  on 
October  25, 1994.  (59  PR  53616)(20) 

Section  4  of  the  FFA  (15  U.S.C.  1193) 
authorizes  the  agency  to  issue  or  amend 
mandatory  requirements  for  the 
flammability  of  wearing  apparel  only 
when  such  requirements  are  "needed  to 
adequately  protect  the  public  against 
unreasonable  risk  of  the  occurrence  of 
fire  leading  to  death,  injury,  or 
significant  property  damage." 
(Emphasis  added.)  Section  4  of  the  FFA 
also  requires  that  in  order  to  issue  or 
amend  a  standard,  the  Commission 
must  find,  among  other  things,  that  the 
standard  or  amendment  is  "limited"  to 
include  only  those  garments  which  have 
been  determined  to  present  an 
"unreasonable  risk"  of  bum  deaths  or 
injiiries,  or  significant  property  damage. 
Consequently,  the  Commission 
concluded  that  if  the  children's 
sleepwear  standards  currently  apply  to 
garments  which  do  not  present  an 
imreasonable  risk  of  fire  leading  to 
death,  injury,  or  significant  property 
damage,  the  scope  of  the  standsurds 
could  be  narrowed  to  remove  those 
garments  from  the  coverage  of  the 
standards. 

That  notice  proposed  to  amend  the 
children's  sleepwear  flammability 
standards  by  exempting: 

(1)  Garments  intended  for  children  six 
months  of  age  and  younger  from  the 
standard  for  sizes  0  through  6X;  and 

(2)  "Tight-fitting"  sleepwear  garments 
bom  the  standard  for  sizes  0  through  6X 
and  the  standard  for  sizes  7  through  14. 

The  proposed  exemption  for  inrant 
garments  was  stated  in  terms  of 
maximum  dimensions  for  the  chest  and 
length  of  the  garment.  The  maximum 
dimensions  specified  were  selected  by 
considering  body  sizes  of  children 
approximately  six  months  old,  as  set 
forth  in  ASTM  standard  D  4910-89, 
"Standard  Tables  of  Body 
Measiu^ments  for  Infants,  Ages  0  to  18 
months,"  published  by  ASTM  (formerly 
the  American  Society  for  Testing  and 
Materials).  (12) 

The  proposed  amendments  also 
required  that  an  exempted  infant 
garment  must  be  labeled  to  indicate  that 
the  garment  is  intended  for  use  by  a 
child  six  months  of  age  or  younger. 

In  addition,  the  proposed 
amendments  stated  that  garments  in 
sizes  for  infants  six  months  of  age  or 
younger  must  meet  the  applicable 
requirements  of  the  flammability 
standards  for  clothing  textiles  and  vinyl 


plastic  film  (16  CFR  parts  1610  and 
1611). 

The  proposed  amendments  defined 
the  term  "tight-fitting  garment"  by 
specifying  maximum  dimensions  for  the 
following  parts  of  the  garment:  Chest, 
waist,  seat,  upper  arm,  thigh,  wrist,  and 
ankle.  The  proposed  amendments  also 
required  that  an  exempted  ti^t-fitting 
garment  must  be  labeled  to  indicate  its 
size.  The  maximum  dimensions 
specified  by  the  proposed  amendments 
for  tight-fitting  garments  in  sizes  for 
children  six  to  24  months  old  were 
selected  by  considering  body  sizes  of 
children  approximately  six  months  old 
set  forth  in  a  proposed  revision  of 
ASTM  standard  D  4910.  (12)  The 
proposed  maximum  dimensions  for 
tight-fitting  garments  in  sizes  2  through 
6X  were  based  on  dimensions  s(>ecified 
in  a  draft  ASTM  standard  tentatively 
designated  '•Standard  Table  of  Body 
Measurements  for  Pre-School  Children 
Sizes  2— 6X/7."(12)  Maximum 
dimensions  specified  by  the  proposed 
amendments  for  tight-fitting  garments  in 
sizes  7  through  14  were  based  on  a 
report  of  an  anthropometric  study  of 
cbildren  ranging  in  age  fix>m  infancy  to 
the  age  of  18  years,  conducted  in  1977 
by  the  University  of  Michigan.  (12) 

To  be  eligible  for  the  exemption  from 
the  requirements  of  the  children's 
sleepwear  standards,  the  proposal 
specified  that  a  tight-fitting  garment  be 
labeled  to  indicate  its  size.  The 
proposed  amendments  also  required 
that  when  offered  for  sale  to  consumers, 
exempted  garments  in  sizes  for  6-to-9 
months  and  larger  must  be  clearly  and 
conspicuously  labeled  with  a  statement 
to  advise  consumers  that  the  garment  is 
not  flame-resistant  and  should  be  tight' 
fitting  for  the  safety  of  the  child. 

Finally,  the  proposed  amendments 
required  that  sleepwear  garments 
exempted  from  the  flammability 
requirements  as  "tight-fitting"  garments 
must  comply  with  applicable  provisions 
of  the  flammability  standards  for 
clothing  textiles  and  vinyl  plastic  film 
(16  CFR  parts  1610  and  1611). 

In  a  separate  notice  also  published  on 
October  25, 1994  (59  FR  53584),  the 
Commission  extended  until  further 
notice  the  stay  of  enforcement  of  the 
children's  sleepwear  standards 
published  in  1993  for  cases  involving 
skin-tight  or  nearly  skin-tight  garments 
similar  in  design  and  manufac(iu«  to 
underwear,  provided  those  garments 
were  labeled  and  marketed  as 
underwear.  (21) 

G.  Comments  on  the  Proposed 
Amendments 

In  response  to  the  proposal  to  amend 
the  sleepwear  standards,  the 
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Commission  received  39  written 
comments.  Some  commenters  submitted 
more  than  one  comment.(22H61) 
Commenters  included  individual 
consumers,  students,  a  physician,  a 
retired  Federal  employee,  manufacturers 
and  importers  of  children's  sleepwear 
and  other  children's  garments,  an 
association  of  manufacturers  of 
children's  sleepwear.  the  American 
Bum  Association,  the  Coalition  for 
American  Trauma  Care,  Fire  Prevention 
Canada,  the  International  Association  of 
Fire  Chiefs,  the  National  Cotton  Coimcil 
of  America,  and  the  Learn  Not  to  Bum 
Foimdation  of  the  National  Fire 
Protection  Association. 

Additionally,  on  April  25,  1995, 
members  of  the  Commission  staff 
conducted  a  public  meeting  with 
manufacturers  and  importers  of 
children's  sleepwear  and  other 
children's  garments,  consumers,  and 
other  interested  persons  to  discuss  the 
proposed  amendjnents.(81) 

Tne  following  is  a  simimary  of  the 
princip>al  issues  raised  by  the  written 
comments  and  at  the  public  meeting, 
and  the  Commission's  resolution  of 
those  issues. 

1.  Revocation  of  the  Standards 

A  comment  from  one  manufacturer  of 
children's  garments  expresses  the  view 
that  available  injury  information  does 
not  establish  that  any  children's 
sleepwear  garments  present  an 
unreasonable  risk  of  bum  deaths  or 
injuries  to  children.  This  comment 
urges  the  Commission  to  revoke  the 
standards  in  their  entirety.  (25) 

When  the  Department  of  Commerce 
issued  the  flammability  standard  for 
sizes  0  through  6X,  it  considered  injury 
data  collected  by  the  National  Bureau  of 
Standards  (now  the  National  Institute  of 
Standards  and  Technology)  through  the 
Flfflnmable  Fabrics  Accident  Case  and 
Testing  System  (FFACTS).  From  1967 
through  January  1973,  FFACTS  obtained 
information  about  434  cases  involving 
bum  injuries  associated  with  sleepwear, 
101  of  which  involved  children  yoimger 
than  six  years  of  age.  Although  FFACTS 
incidents  do  not  constitute  a  probability 
sample,  they  document  instances  in 
v^hich  children  were  injured  in  fires 
involving  sleepwear  before  issuance  of 
the  standard  for  sizes  0  through  6X.  (70) 

UnUke  FFACTS,  the  National 
Electronic  Injury  Siuveillance  System 
(NEISS)  gathers  information  about 
injuries  by  using  a  probability  sample. 
For  that  reason,  NEISS  data  can  be 
reliably  projected  into  national 
estimates  of  injuries  associated  with 
products.  From  bum  injuries  to  children 
associated  with  children's  sleepwear 
during  the  years  1980  through  1994 


reported  by  NEISS,  the  Commission 
estimates  Uiat  during  that  time  period, 
on  average,  about  90  children  younger 
than  15  years  of  age  were  treated  in 
hospital  emergency  rooms  each  year  for 
bums  associated  with  children's 
sleepwear.  (70) 

The  estimated  number  of  bum 
injuries  associated  with  children's 
sleepwear  in  the  years  following 
issuance  of  the  sleepwear  standards  has 
been  relatively  low.  This  indicates  that 
the  sleepwear  standards  have  been 
relatively  successful.  Therefore,  the 
Commission  does  not  believe  that 
available  injury  information  supports 
revocation  of  the.children's  sleepwear 
standards  in  their  entirety. 

A  comment  from  one  consumer 
questions  whether  use  of  children's 
sleepwear  manufactured  from  man- 
made  fabrics  to  comply  with  the 
sleepwear  standards  may  increase  the 
risk  of  sudden-infant-death  syndrome 
(SDDS).  (22)  The  Commission  has 
reviewed  medical  publications 
concerning  SIDS  and  has  found  no 
references  which  implicate  a  specific 
type  of  fabric  or  clothing  as  a 
contributing  factor  to  SIDS.  (73) 

2.  Exemption  for  Infant  Garments 

The  proposed  amendments  contained 
provisions  to  exempt  garments  for 
infants  six  months  of  age  and  younger 
from  the  requirements  of  the  sleepwear 
standard  for  sizes  0  through  6X.  The 
proposed  amendments  limited  the 
exemption  for  infant  garments  to  those 
not  exceeding  specified  dimensions  for 
the  chest  and  overall  length  of  the 
garment.  Those  dimensions  were 
selected  using  information  about  the 
body  size  of  children  approximately  six 
months  old. 

Before  proposing  that  exemption,  the 
Commission  reviewed  information 
about  bum  deaths  and  injuries  to 
children  one  year  of  age  and  younger 
associated  with  sleepwear.  That 
information  included  a  study  completed 
in  1978  of  66  bum  injuries  to  children 
yoimger  than  one  year  old  associated 
with  clothing.  In  ten  cases,  the  clothing 
involved  was  specifically  identified  as 
sleepwear.  Nine  of  those  cases  involved 
whole-house  fires;  the  other  involved  a 
home-made  garment.  The  Commission 
concluded  that  none  of  these  cases 
involved  risks  of  injury  which  the 
sleepwear  standard  was  intended  to 
address.  (11) 

The  Commission  also  considered 
information  about  children's  physical 
and  mental  development.  That 
information  shows  that  most  children 
are  not  capable  of  moving  themselves 
until  they  are  about  seven  months  old. 
For  that  reason,  children  six  months  of 


age  and  younger  are  not  likely  to  come 
within  range  of  small  open-flame 
ignition  sources  when  an  adult  is  not 
present.  (12) 

A  comment  from  the  Children's 
Sleepwear  Coafition  (a  group  of 
children's  sleepwear  manufacturers  and 
suppliers)  objects  to  the  proposal  to 
exempt  sleepwear  garments  for  infants 
six  months  of  age  and  younger.  This 
comment  states  that  infants  are  unable 
to  defend  themselves  from  risks  of  bum 
injury,  and  coidd  be  exposed  to  ignition 
sources  by  adults.  Such  exposure  could 
occur  if  adults  smoke  in  their  presence, 
or  place  them  near  a  kitchen  range  or 
other  open  flame  source.  (30)  Comments 
from  two  individual  manufacturers  of 
children's  sleepwear  object  to  the 
proposed  exemption  for  similar  reasons. 
(45),  (54) 

Comments  from  two  manufacturers  of 
children's  sleepwear,  an  importer  of 
children's  garments,  and  the  National 
Cotton  Council  urge  the  Commission  to 
expand  the  scope  of  the  exemption  to 
include  garments  for  children  one  year 
of  age  and  younger.  (25),  (28),  (33),  (47) 
In  support  of  this  position,  the 
comments  cite  the  absence  of  injuries 
associated  with  sleepwear  to  children 
younger  than  one  year  of  age. 

Comments  from  two  manufacturers 
and  one  importer  of  children's  garments 
state  that  the  proposed  amendment  to 
exempt  infant  sleepwear  garments  was 
not  consistent  with  industry  practices 
for  the  sizing  of  infant  clothing.  (23), 
(35),  (53)  Two  of  these  comments  state 
that  the  maximum  dimensions  based  on 
body  measurements  of  children  six 
months  of  age  would  have  the  effect  of 
exempting  some,  but  not  all,  infant 
garments.  Garments  in  sizes  0  to  three 
months  (or  infants  "small"  size)  and 
three  to  six  months  (or  infants 
"mediiun"  size)  would  be  exempted  by 
the  proposal,  but  not  garments  in  sizes 
six  to  nine  months  (or  infants  "large" 
size).  These  comments  recommend  that 
the  exemption  apply  to  garments 
intended  for  infonts  nine  months  of  age 
and  younger,  thereby  exempting  all 
sleepwear  garments  in  infant  sizes.  (35), 
(53) 

A  comment  &x)m  one  manufacturer  of 
children's  garments  observed  that 
infants  grow  rapidly.  This  comment 
states  that  a  garment  having  the 
maximum  dimensions  for  exemption  as 
an  "infant  garment"  in  the  proposed 
amendment  would  fit  a  six-month-old 
child  for  only  a  short  period  of  time. 
This  comment  states  that  most  parents 
purchase  children's  garments  with  the 
expectation  that  their  children  will  be 
able  to  wear  them  for  a  reasonable 
period  of  time.  (23) 
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At  the  Ck>|nraission's  public  meeting 
on  April  25, 1995,  several 
manufacturers  of  children's  garments 
stated  that  parents  typically  buy 
garments  oqe  size  larger  than  the  age  of 
their  childrin.(81) 

After  con$ideration  of  all  of  these 
comments,  the  Commission  concludes 
that  the  proposed  exemption  of  "infant 
garments"  9iould  be  included  in  the 
Hnal  amencknents,  with  some 
modification.  The  amendment  of  the 
standard  for  sizes  0  through  6X  issued 
below  defines  the  term  "infant  garment" 
as  one  which  is  "sized  for  a  child  nine 
months  of  age  or  younger." 

The  Commission  proposed  to  exempt 
garments  for  children  six-months  of  age 
and  younger  because  information  about 
child  development  indicates  that  until 
they  reach  the  age  of  seven  months, 
most  infants  are  not  capable  of  moving 
by  themselws.(12)  Consequently, 
infants  six  months  of  age  and  younger 
are  at  minimal  risk  of  exposing  their 
clothing  to  an  ignition  source.  And, 
available  injury  information  reveals  an 
absence  of  bum  injuries  associated  with 
sleepwear  t»  children  younger  than  one 
year  of  age  which  might  have  been 
prevented  of  reduced  by  the  sleepwear 
standard.(10),  (11) 

The  Commission  recognizes  that 
many  parents  and  other  adults  purchase 
infant  garments  one  or  two  sizes  larger 
than  the  am  of  the  intended  wearer,  due 
in.part  to  th^  rapid  rate  at  which  infants 
grow.  By  revising  the  definition  of 
"infant  garment"  to  include  garments 
sized  for  children  nine  months  of  age 
and  younger,  the  amendment  issued 
below  exempts  garments  in  sizes 
frequently  purchased  for  children 
approximately  six  months  of  age  and 
younger.  Exemption  of  garments  sized 
for  infants  njine  months  of  age  and 
younger  als0  makes  allowance  for  those 
infants  whoare  slightly  larger  than  the 
average  six-fnonth  old.  and  assures  that 
a  garment  piirchased  for  a  six-month  old 
will  fit  the  infant  for  a  reasonable  length 
of  time.  Additionally,  this  modification 
of  the  propdsed  amendment  makes  the 
size  of  exempted  "infant  garments" 
more  compatible  with  the  range  of  sizes 
used  by  manufacturers  of  infant 
garments.    ' 

The  amen|dments  issued  below 
specify  that  |the  maximum  length  for  a 
one-piece  idfant  garment  shall  not 
exceed  64.8 'centimeters  (25.75  inches). 
The  maximum  dimension  for  the  length 
of  either  pie  ce  of  a  two-piece  infant 
garment  is  40  centimeters  (15.75 
inches).  Th^se  dimensions  were 
selected  by  i:onsidering  body  sizes  of 
children  approximately  nine  months  old 
set  forth  in  fSTM  standard  D  4910-95 
"Standard  Tfables  of  Body 


Measurements  for  Infants,  Sizes  0  to  24 
months,"  published  by  ASTM  (formerly 
the  American  Society  for  Testing  and 
Materials).  No  maximiun  dimension  is 
specified  for  the  chest  of  an  infant 
garment  exempted  by  the  final 
amendments  because  the  safety  of  infant 
garments  is  not  dependent  on  a  tight  fit. 

Exempted  garments  must  comp^ 
with  the  flammability  standards  for 
clothing  textiles  and  vinyl  plastic  film 
(16  CFR  parts  1610  and  1611),  and  bear 
a  label  stating  the  size  of  the  garment  in 
terms  of  months  of  age.  If  the  label  is  not 
visible  when  the  garment  is  offered  for 
sale,  the  size  of  the  garment,  in  months, 
must  appear  legibly  on.the  package. 

3.  Exemption  for  Tight-Fitting  Garments 

Comments  from  the  National  Cotton 
Council  (33),  (40),  (48).  five  firms  which 
manufactuj«  or  import  children's 
sleepwear  or  other  children's  garments 
(28).  (31).  (34).  (35).  (42).  (53),  and  a 
student  research  group  (29)  generally 
support  issuance  of  final  amendments  to 
exempt  tight-fitting  children's  sleepwear 
garments  from  the  requirements  of  the 
sleepwear  flammability  standards. 
(Some  of  these  comments  recommend 
changes  to  specific  provisions  of  the 
proposal,  which  are  discussed  below.) 

Comments  supporting  an  exemption 
for  tight-fitting  garments  made  from 
fabrics  which  are  not  flame-resistant 
state  that  those  garments  provide 
protection  to  children  from 
unreasonable  risks  of  bum  injuries  for 
the  following  reasons: 

(1)  Incident  data  do  not  show  bum 
injuries  associated  with  tight-fitting 
sleepwear; 

(2)  If  exposed  to  an  ignition  source, 
tight-fitting  garments  are  not  easily 
ignited  because  the  body  absorbs  some 
of  the  heat  from  the  ignition  source; 

(3)  If  these  garments  are  ignited,  the 
wearer  becomes  aware  of  ignition 
almost  immediately;  and 

(4)  If  ignited,  these  garments  bum 
slowly  because  oxygen  to  support 
combustion  is  available  on  only  one 
side  of  the  garment. 

Comments  supporting  issuance  of 
final  amendments  for  tight-fitting 
garments  also  observe  that  flammability 
standards  for  children's  sleepwear  in 
efi^ect  in  Canada,  Australia,  and  New 
Zealand  exempt  tight-fitting 
pajamas.(33).  (40).  (48) 

In  addition,  a  study  cited  in  the 
proposal  shows  that  no  bum  deaths 
associated  with  children's  sleepwear 
have  been  reported  in  Canada  since 
1987.(33),  (63) 

Comments  from  the  Children's 
Sleepwear  Coalition  (30),  (58),  five 
individual  manufacturers  of  children's 
sleepwear  (45).  (46),  (54)-(56),  (59),  a 


student  research  group  (27),  the  Learn 
Not  to  Bum  Foimdation  of  the  National 
Fire  Protection  Association  (32),  (78), 
the  International  Association  of  Fire 
Fighters  (36),  Fire  Prevention  Canada 
(37),  and  the  Coalition  for  American 
Trauma  Care  (60)  assert  that  the  current 
low  rate  of  children's  deaths  associated 
with  ignition  of  clothing  is  evidence 
that  the  children's  sleepwear  standards 
have  been  effective.  These  comments 
express  concem  that  exempting  tight- 
fitting  sleepwear  garments  and  thereby 
allowing  them  to  be  made  from  fabrics 
which  are  not  flame-retardant  will 
expose  children  to  an  increased  ri$k  of 
bum  deaths  and  injuries. 

Before  proposing  the  amendments, 
the  Commission  considered  available 
data  which  show  a  measurable 
reduction  in  bum  deaths  associated 
with  all  types  of  clothing,  including 
children's  sleepwear,  during  the  past  20 
years.  (10).  (11).  Additionally, 
information  about  bum  injuries 
associated  with  all  types  of  children's 
clothing  from  1980  tluough  1994  shows 
that  children's  sleepwear  has  been 
associated  with  a  relatively  small 
proportion  of  those  injuries.  From  its 
evaluation  of  this  injury  information, 
the  Commission  concludes  that  the 
children's  sleepwear  standards  have 
contributed  to  the  relatively  low  level  of 
reported  bum  injuries  associated  with 
sleepwear.  However,  existing  injury 
information  does  not  support  the 
assertion  that  amendment  of  the 
standards  to  exempt  tight-fitting 
garments  made  from  fabrics  which  do 
not  pass  the  flammability  test  in  the 
children's  sleepwear  stemdards  will 
expose  children  to  a  greater  risk  of  bum 
injuries. 

Flammability  standards  for  children's 
sleepwear  issued  by  Canada  and  three 
other  countries  exempt  tight-fitting 
garments.  In  1993,  the  govemment  of 
Canada  advised  the  Commission  that  a 
proposed  five-year  study  of  bum 
injuries  to  assess  the  effectiveness  of  the 
Canadian  sleepwear  standard  was 
discontinued  before  the  end  of  the  five- 
year  period  because  of  a  lack  of  reported 
bum  cases.(63) 

When  the  Commission  began  this 
proceeding  in  1993,  it  also  aimounced 
that  it  would  not  enforce  the  children's 
sleepwear  standards  in  cases  involving 
garments  which  are  skin-tight  or  nearly 
skin-tight  and  are  similar  in  fabric  and 
design  to  underwear.(5)  That  stay  was 
continued  at  the  time  the  Commission 
published  the  proposed  amendments  of 
the  standards.(21)  The  garments  covered 
by  the  stay  of  enforcement  have 
somewhat  larger  dimensions- than  the 
"tight-fitting"  garments  defined  in  the 
proposed  amendments. 
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On  the  basis  of  injuries  reported  to  the 
National  Electronic  hijury  Surveillance 
System  (NEISS),  the  Commission 
estimates  that  about  2,520  children  were 
treated  in  hospital  emergency  rooms  for 
bum  injuries  associated  with  clothing 
during  the  years  1993  and  1994.  During 
the  years  1991  and  1992.  the 
Commission  estimates  that 
approximately  2^60  children  were 
treated  in  hospital  emergency  rooms  for 
bum  injuries  associated  with 
clothing.  (62)  Thus,  bum  injuries 
associated  with  the  general  category  of 
children's  clothing  have  not  increased 
since  the  Commission  issued  the  stay  of 
enforcement. 

During  the  years  1993  and  1994,  the 
Commissiqn  received  no  reports  of  any 
bum  injury  to  a  child  younger  than  15 
years  of  age  associated  with  a  garment 
which  was  identified  as  one  covered  by 
the  stay  of  enforcement.  (62) 

Additionally,  a  Canadian  study  of  174 
bum  injuries  cases  associated  with 
clothing  involving  children  nine  years 
of  age  or  younger  found  that  closeness 
of  fit  and  the  presence  or  absence  of  an 
adult  at  the  time  of  injury  were 
significantly  associated  with  the 
severity  of  the  bum  injury.  Fiber  content 
was  not  included  as  a  variable  in  this 
study.  Bums  tended  to  be  more  severe 
in  cases  associated  with  loose-fitting 
clothing  and  the  absence  of  an  adult.(ll) 

Accordingly,  the  Commission 
concludes  that  amending  the  standards 
to  exempt  tight-fitting  sleepwear 
garments  made  &om  fabrics  which  are 
not  flame-resistant  will  not  create  an 
unreasonable  risk  of  bum  injuries  to 
children.(8).  (10),  (11),  (62),  (65) 

4.  Definition  of  "Tight-Fitting  Garment" 

The  proposed  amendments  defined 
the  term  "tight-fitting  garment"  as  one 
which  did  not  exceed  specified 
dimensions  in  the  chest,  seat,  upper 
arm,  thigh,  wrist,  and  ankle  for  each  size 
ranging  firom  6-to-9  months  through 
children's  size  14. 

A  comment  from  one  manufacturer  of 
children's  garments  observes  that  the 
maximum  dimensions  specified  for  size 
6  in  the  proposal  were  larger  than  the 
maximum  dimensions  specified  for  size 
7.(28)  The  Commission  agrees  that  the 
maximum  dimensions  for  size  7  should 
be  larger  than  the  maximum  dimensions 
for  size  6.  In  the  amendments  issued 
below,  maximum  dimensions  increase 
continuously  firom  the  smallest  to  the 
largest  sizes  of  garments. 

Other  comments  express  the  view  that 
the  maximum  dimensions  specified  in 
the  proposal  for  all  sizes  are  too  small. 
One  manufacturer  states  that  the 
amendments  should  exempt  garments 
which  fit  "reasonably  close  to  the 


body."  such  as  children's  polo  pajamas, 
rather  than  define  the  exempted 
garments  by  maximum  dimensions 
intended  to  result  in  a  "skin-tight" 
fit.(25)  An  importer  suggests  that  the 
maximum  dimensions  specified  for 
chest,  seat,  and  thigh  in  all  sizes  should 
be  increased  by  one  or  two  inches.(35) 

Before  proposing  amendments  to 
exempt  tight-fitting  garments,  the 
Commission  reviewed  technical 
literature  indicating  that  tight-fitting 
garments  are  less  likely  to  contact  an 
ignition  source,  and  if  ignited  to  bum 
less  rapidly,  than  loose-fitting 
clothing.(8)  The  Commission  also 
considered  bum  injury  data  indicating 
that  injuries  associated  with  close-fitting 
garments  are  generally  less  severe  than 
those  associated  with  loose-fitting 
garments.(ll) 

Research  on  the  flammability  of 
wearing  apparel  indicates  that  fit  and 
fiber  are  both  important  factors  affecting 
a  garment's  flammability.  The  existing 
provisions  of  the  children's  sleepwear 
standards  address  the  risk  of  bum  injury 
by  specifying  a  test  for  flame-resistance. 
Garments  made  from  fabrics  which  pass 
the  flammability  test  of  the  children's 
sleepwear  standards  do  not  present  an 
unreasonable  risk  of  injury,  regardless  of 
their  fit.  Similarly,  tight-fitting  garments 
exempted  by  the  amendments  issued 
below  do  not  present  an  unreasonable 
risk  of  bum  injury,  even  if  they  are 
made  from  fabrics  which  do  not  pass  the 
flammability  test  of  the  children's 
sleepwear  standards. 

Section  4(b)  of  the  FFA  requires  that 
an  amendment  of  a  flammabiUty 
standard  must  be  "stated  in  objective 
terms."  The  term  "tight-fitting  garment" 
in  the  amendments  issued  below  is 
defined  by  maximum  dimensions  at 
specified  locations  on  the  garment  for 
each  size.  Although  these  dimensions 
include  adjustments  to  provide  a 
continuous  increase  in  dimensions  from 
the  smallest  to  largest  sizes,  the 
dimensions  and  points  of  measurement 
are  substantially  similar  to  those  in  the 
notice  of  proposed  rulemaking. 

The  final  amendments  also  include 
language  in  the  definition  of  "tight- 
fitting  garment"  to  assure  that  the 
garment  will  conform  closely  to  the 
contour  of  the  body.  Provisions  of 
§§  1615.1(o)(3)  through  (7)  and 
1616.2(m)(3)  through  (7)  require  that  the 
torso  of  such  garments  must  fit  closely 
from  chest  to  waist  and  from  waist  to 
seat;  that  the  sleeves  must  taper  from 
upper  arm  to  wrist;  and  that  the  legs 
must  taper  from  thigh  to  ankle. 

Comments  from  three  manufacturers 
of  children's  garments  recommend 
adjustment  of  the  maximum  dimensions 
to  allow  for  fabric  shrinkage  after 


laundering.(25),  (28).  (31)  One  of  these 
comments  states  that  if  the  maximum 
dimensions  do  not  include  an  allowance 
for  shrinkage,  manufacturers  may  be 
required  to  wash  garments  before 
ofi'ering  them  for  sale  or  to  use  other 
means  to  control  shrinkage.  This 
comment  states  that  those  measures 
would  be  "expensive."  but  does  not 
provide  quantitative  information  about 
the  extent  of  the  additional  costs.(28)  At 
the  public  meeting  on  April  25, 1995, 
one  importer  recommended  that  the 
Commission  allow  an  additional  10  per 
cent  to  the  maximum  dimensions  for 
shrinkage.  (81)    - 

The  maximum  dimensions  for  "tight- 
fitting  garments"  in  the  amendments 
issued  below  have  not  been  increased  to 
allow  for  shrinkage  after  laundering  or 
to  provide  a  margin  of  tolerance  for 
manufacturing  variation.  Garment 
shrinkage  depends  on  the  type  of  fiber 
or  fiber-blend,  method  of  construction, 
and  finishing  process  used  in  the 
production  of  the  fabric,  and  the 
laundering  conditions  to  which  the 
garment  is  exposed  after  wearing. 
Increasing  the  maximum  dimensions  to 
allow  for  shrinkage  could  reduce  the 
likelihood  that  garments  will  be  tight- 
fitting  when  wom  by  children. (72) 

Garments  made  from  knit  fabrics  have 
the  ability  to  stretch  and  adapt  to  the 
shape  of  the  body.  For  this  reason,  they 
are  suitable,  although  not  necessarily 
required,  for  production  of  "tight-fitting 
garments"  exempted  from  the  children's 
sleepwear  standards  by  the  amendments 
issued  below.(72)  Additionally,  as 
indicated  by  one  comment,  various 
means  are  available  to  memufacturers  to 
control  shrinkage,  although  they  may 
result  in  higher  production  costs.(28) 

5.  Labeling 

The  proposed  amendments  included 
in  the  definition  of  "tight-fitting 
garment"  a  requirement  that  when 
displayed  for  sale  to  consumers,  the 
garment  must  be  clearly  and 
conspicuously  labeled  with  the 
statement:  "Garment  is  not  flame- 
resistant.  For  child's  safety,  garment 
should  be  tight  fitting.  Loose-fitting 
clothing  is  more  likely  to  contact  an 
ignition  source  and  bum." 

Comments  from  a  manufacturer  and 
an  importer  of  children's  garments 
stated  that  the  proposed  labeling 
statement  was  too  lengthy.(25),  (35)  At 
the  Commission's  public  meeting  on 
April  25. 1995,  manufacturers  also 
expressed  the  view  that  the  proposed 
labeling  statement  was  too  negative.(81) 

A  comment  from  the  National  Cotton 
Council  states  that  children's  garments 
currently  bear  labels  stating  size, 
information  about  the  manufacturer. 
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fiber  content,  country  of  origin,  and  care 
instructions.  This  comment  states  that 
the  addition  of  the  language  specified  by 
the  proposed  amendments  would 
require  an  unsuitably  large  label  for 
tight-fitting  sleepwear  gannents.(33) 

The  same  comment  suggests  that  an 
educational  effort  to  provide  safety 
information  to  consumers  about  tight- 
fitting  sleepwear  by  use  of  hang  tags  on 
garments  and  signs  at  retail  stores 
would  be  a  less  expensive  way  to 
convey  safety  information  about  tight- 
fitting  sleepiwear  garments  to 
consiuners.  At  the  public  meeting  in 
April  1995  And  in  a  subsequent  written 
comment,  the  National  Cotton  Council 
stated  that  it  would  work  cooperatively 
with  the  Commission  to  develop  an 
information  and  education  campaign  to 
inform  consumers  that  garment  design 
is  an  important  factor  in  bum  injuries 
associated  with  children's  sleepwear, 
and  that  snilg-fitting  sleepwear  that  fits 
close  to  the  body  is  a  safer  choice  than 
loose-fitting  garments.  (48).  (81) 
Individual  manufacturers  of  children's 
garments  halve  also  indicated  their 
willingness  to  participate  in  such  an 
effort. 

The  amendments  issued  below  do  not 
include  the  proposed  labeling  statement 
for  tight-fitting  sleepwear  garments 
exempted  from  the  flammability 
requirements  of  the  children's 
sleepwear  standards.  The  Commission 
concludes  that  a  well-designed  and 
broadly  dis^minated  information  and 
education  campaign,  developed  with 
guidance  from  the  Commission,  will  be 
a  better  means  to  inform  consumers 
about  appropriate  selection  and  use  of 
the  tight-fitting  garments  exempted  from 
the  sleepwear  standards  by  the 
amendments  issued  below.  Such  a 
campaign  can  help  consimiers 
understand  Why  sleepwear  garments 
which  are  not  flame-resistant  are  being 
offered  for  sale  and  the  importance  of  a 
tight  fit  for  those  garments;  that  other 
children's  sleepwear  garments  which 
are  not  tigh^fitting  but  are 
manufactured  to  comply  with  the 
sleepwear  standards  remain  available 
for  purchase;  and  that  loose-fitting 
garments  which  are  not  flame-resistant 
(such  as  thoee  made  fit>m  untreated 
cotton  and  Qotton  blends)  should  not  be 
used  for  children's  sleepwear. 

The  Comi^ission  expects  that  point- 
of-sale  materials  directed  to  consumers, 
including  hang-tags  on  garments, 
labeling  statements  on  packaging,  and 
store  signs,  will  be  an  important 
component  pf  the  sleepwear  industry's 
information  and  education  effort.  The 
Commission  also  expects  that  another 
part  of  this  ^ffort  will  be  directed  at 
retailers  to  Emphasize  the  necessity  for 


separation  of  children's  nonsleepwear 
garments  such  as  imderwear,  daywear, 
and  playwear  from  sleepwear  garments 
manufactured  to  comply  with  the 
standards  and  tight-fitting  sleepwear 
garments  exempted  from  those 
standards  by  the  amendments  issued 
below.  Separation  of  non-sleepwear 
garments  fit>m  children's  sleepwear  is 
necessary  to  assiue  that  consiuners  will 
not  inadvertently  piuchase  a  loose- 
fitting,  non-sleepwear  garment  which  is 
not  flame-resistant  when  shopping  for 
children's  sleepwear. 

H.  EfiEective  Date 

Section  4(b)  of  the  FFA  (15  U.S.C. 
1293(b))  provides  that  an  amendment  of 
a  flamnrability  standard  shall  become 
effective  twelve  months  after 
publication  of  the  notice  of  final 
rulemaking  unless  the  Commission 
makes  a  finding  for  good  cause  that  an 
earlier  or  later  effective  date  is  in  the 
public  interest  and  publishes  the 
reasons  for  that  finding. 

On  May  23, 1996,  members  of  the 
Commission  staff  met  with 
representatives  of  manufactiumrs. 
importers,  and  retailers  of  children's 
garments,  the  National  Cotton  Council, 
and  other  interested  parties  to  discuss 
technical  issues  related  to  the 
Commission's  decision  to  amend  the 
children's  sleepwear  standards.  At  this 
meeting,  representatives  of  the  National 
Cotton  Council  and  some  manufacturers 
claimed  that  the  amendments  should 
become  effective  upon  publication. 
They  observed  that  the  amendments  do 
not  impose  any  additional  requirements 
on  firms,  but  instead  exempt  certain 
garments  from  the  requirements  of  the 
children's  sleepwear  standards  that  do 
not  present  an  unreasonable  risk  of  bum 
injury.  These  proponents  of  an 
immediate  effective  date  asserted  that 
many  firms  are  able  to  begin  marketing 
the  newly  exempted  sleepwear  garments 
within  a  short  time  after  issuance  of  the 
final  amendments. 

Representatives  of  several  importers 
claimed  that  their  businesses  would 
need  several  months  or  more  after 
pubUcation  of  the  final  amendments  to 
draft  specifications,  place  orders,  and 
receive  merchandise  from  overseas 
suppliers.  Similarly,  representatives  of 
some  domestic  manufacturers  stated 
that  they  would  need  time  to  devise 
specifications  for  fabrics,  place  orders 
with  fabric  suppliers,  and  receive 
fabrics  to  be  used  in  production  of  the 
sleepwear  garments  that  will  be 
exempted  from  the  requirements  of  the 
sleepwear  standards. 

After  considering  all  information 
conceming  an  appropriate  effective 
date,  the  Commission  concludes  that  the 


amendments  issued  below  shall  become 
effective  on  January  1, 1997.  The 
Commission  finds  for  good  cause  that  a 
short  delay  in  the  effective  date,  less 
than  the  one  year  specified  by  the  FFA, 
is  in  the  pubUc  interest  because  it 
balances  the  need  of  some  firms  for  a 
period  of  transition  in  which  to  make 
those  adjustments  necessary  to  market 
the  sleepwear  garments  exempted  by  the 
amendments  with  the  interest  of  other 
firms  in  marketing  those  products  as 
soon  as  possible. 

The  Commission  is  aware  that  many 
of  the  firms  favoring  a  delayed  effective 
date  are  producers  or  importers  of 
children's  sleepwear  manufectiued  to 
comply  with  the  sleepwear  flammability 
standards.  The  Commission  recognizes 
the  important  role  which  complying 
sleepwear  plays  in  preventing  bum 
injiuies.  The  regulations  governing  the 
flammability  of  material  used  to  make 
children's  sleepwear  garments  other 
than  garments  covered  by  these 
amendments  will  continue  to  apply  to 
garments  such  as  robes  and  nightgowns. 
However,  a  delay  in  the  effective  date  of 
the  amendments  issued  below  beyond 
January  1, 1997,  postpones  the 
availability  of  tight-fitting  cotton  and 
cotton-blend  sleepwear  garments,  and 
prolongs  the  period  diuing  which 
consumers  seeking  untreated  cotton 
sleepwear  for  their  children  may 
purchase  alternative  garments  which 
pose  greater  flammability  risks.  For 
these  reasons,  the  Commission 
concludes  that  an  effective  date  of 
January  1, 1997,  is  appropriate  to:  (1) 
Provide  a  transition  period  for 
manufactiuers  and  importers  of 
complying  sleepwear  garments  who 
wish  to  sell  garments  permitted  by  these 
amendments;  and  (2)  allow  all 
companies  to  take  advantage  of  the 
amendments  within  a  reasonable  period 
of  time. 

The  Commission  has  also  extended 
the  stay  of  enforcement  of  the  sleepwear 
standards  for  18  months  for  close-fitting 
garments  labeled  and  promoted  as 
underwear.  The  Commission  has  tciken 
this  action  to  minimize  costs  to 
manufacturers,  distributors,  and 
retailers  of  children's  sleepwear  and 
other  garments  wtiich  may  result  from 
adjustments  of  inventories  of  both 
sleepwear  and  non-sleepwear  garments 
which  are  subject  to  the  stay  of 
enforcement. (67) 

L  Final  Regulatory  Analysis  and 
Required  Findings 

Section  4(j)  of  the  FFA  (15  U.S.C. 
1193(j))  requires  that  a  notice  of  final 
mlemaking  must  include  a  final 
regulatory  analysis  containing: 
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•  A  disoission  of  potential  benefits 
and  costs  of  the  final  rule,  including 
those  which  cannot  be  quantified,  and 
an  identification  of  those  persons  likely 
to  receive  its  benefits  and  bear  its  costs: 

•  A  description  of  any  alternatives  to 
the  final  rule  which  were  considered  by 
the  Commission  together  with  a 
summary  description  of  their  potential 
benefits  and  costs  and  a  brief 
explanation  of  why  these  alternatives 
were  not  chosen;  and 

•  A  summary  of  significant  issues 
raised  by  comments  on  the  preliminary 
analysis,  and  the  Commission's 
assessment  of  those  issues. 

•  Additionally,  section  4(j)  requires 
that  the  final  rule  must  include  the 
Commission's  findings  that: 

•  The  benefits  expected  bom  the  rule 
bear  a  reasonable  relationship  to  its 
costs: 

•  It  imposes  the  least  burdensome 
requirement  which  prevents  or 
adequately  reduces  the  risk  of  injury  for 
which  it  is  promulgated. 

1.  Potential  Benefits  of  the  Amendments 

The  amendments  issued  below  will 
provide  consumers  a  wider  choice  of 
children's  sleepwear.  Specifically,  the 
amendments  will  allow  garments 
intended  for  children  younger  than  nine 
months  of  age  and  tight-fitting  garments 
in  sizes  as  large  as  children's  size  14  to 
be  made  from  untreated  cotton  and 
cotton  blends,  which  may  not  ciurently 
be  used  in  the  production  of  children's 
sleepwear.  Although  a  dollar  value 
cannot  be  placed  on  this  benefit,  the 
Commission  is  aware  that  large  niunbers 
of  constmiers  have  expressed  a  desire 
for  children's  sleepwear  made  from 
cotton  rather  than  the  man-made  fibers 
used  to  produce  most  sleepwear 
garments  manufactured  to  comply  with 
the  diildren's  sleepwear  flammability 
standard8.(6),  (29),  (34),  (42),  (66),  (67) 

The  amendments  will  permit 
consumers  to  dress  their  children  for 
sleeping  in  the  tight-fitting  sleepwear 
garments  exempted  bom  the 
requirements  of  the  standards  instead  of 
loose-fitting  imderwear,  playwear,  or 
daywear  garments.  This,  in  turn,  could 
reduce  the  risks  of  bum  injuries  and 
deaths  to  children  because  tight-fitting 
sleepwear  garments  present  a  lower  fire 
risk  to  children  than  loose  garments 
which  are  not  flame-resistant  and  do  not 
comply  with  the  children's  sleepwear 
standards.  The  extent  to  which  such  a 
substitution  will  occur  is  not  known, 
and  therefore  any  resulting  benefit  is  not 
quantifiable.(67) 

Manufactiu«rs  who  elect  to  produce 
the  garments  in  infont  sizes  and  tight- 
fitting  garments  exempted  £rom  the 
children's  sleepwear  standards  will 


benefit  fit>m  a  wider  choice  of  fabrics 
and  the  elimination  of  requirements  for 
sampling,  testing,  and  recordkeeping 
imder  the  sleepwear  standards.  The 
Commission  is  not  able  to  predict  the 
extent  to  which  manufacturers  will  elect 
to  produce  sleepwear  garments 
exempted  by  the  amendments  issued 
below.  For  that  reason,  the  benefits  to 
manufacturers  from  increased  choice  of 
fabric  and  elimination  of  sampling, 
testing,  and  recordkeeping  costs  cannot 
be  quantified.(67) 

2.  Potential  Costs  of  the  Amendments 

Potential  costs  of  the  amendments 
include  those  related  to  temporary 
disruptions  in  the  production  process  as 
manubcturers  make  changes  needed  to 
produce  garments  exempted  by  the 
amendments.  According  to  industry 
sources,  those  changes  could  include 
recaUbration  of  cutting  and  sewing 
machines.  Some  costs  may  be  associated 
with  modification  of  packaging,  but  they 
are  expected  to  be  negligible.  To 
minimize  disruptions  in  the  production 
process,  the  Commission  has  extended  a 
stay  of  enforcement  for  close-fitting 
garments  labeled  and  promoted  for  sale 
as  underwear  for  18  months  to  allow 
manufiacturers,  distributors,  and 
retailers  to  dispose  of  existing 
inventories  of  those  garments.(67) 

Because  the  Commission  cannot 
predict  the  extent  to  which 
manufacturers  will  elect  to  produce  the 
sleepwear  garments  exempted  from  the 
requirements  of  the  children's 
sleepwear  standards,  the  Commission  is 
unable  to  quantify  the  costs  to 
manufacturers  which  may  result.(67) 
However,  the  amendments  do  not 
require  manufacturers  to  produce  the 
exempted  garments.  Consequently,  the 
Commission  anticipates  that  only  those 
firms  which  find  it  profitable  to  produce 
the  exempted  garments  will  incur  the 
costs  required  to  begin  making  them. 

The  amendments  issued  below  permit 
the  manufacture  of  certain  children's 
sleepwear  garments  which  will  not  pass 
the  flammability  test  in  the  children's 
sleepwear  standards.  Consequently,  the 
potential  costs  of  the  amendments 
include  the  possibility  of  increased 
societal  costs  resulting  from  any  bum 
injuries  which  may  he  associated  with 
the  exempted  garments.(67)  However, 
during  the  three-year  period  in  which 
the  stay  of  enforcement  for  close-fitting 
garments  has  been  in  efiiect,  the 
Commission  has  received  no  reports  of 
bum  injuries  associated  with  ignition  of 
those  garments. (62)  Additionally, 
Canada's  experience  with  sleepwear 
standards  which  contain  provisions 
similar  to  those  in  the  amendments 
issued  below  indicates  the  risk  of 


increased  bum  injuries  is  extremely 
low. (63)  And  if  consumers  dress  their 
children  for  sleeping  in  the  tight-fitting 
garments  exempted  by  the  amendments 
instead  of  loose-fitting  T-shirts  and 
other  loose-fitting  garments  which  are 
not  flame-resistant  and  do  not  comply 
with  the  children's  sleepwear  standards, 
risks  of  bum  injuries  to  children  are 
expected  to  decrease.(67) 

3.  Alternatives  to  the  Amendments 

a.  Make  no  change  to  the  standards. 
The  existing  children's  sleepwear 
flammability  standards  have  contributed 
to  the  relatively  low  level  of  bum 
injuries  to  children  associated  with 
clothing.(lO)  Additionally,  information 
is  available  to  demonstrate  that  a 
number  of  bum  injuries  to  children 
younger  than  six  years  of  age  were 
associated  with  sleepwear  before  the 
flammability  standard  for  sizes  0 
through  6X  became  effective.(70)  If  the 
Commission  made  no  change  to  the 
standards,  the  level  of  protection  against 
risks  of  bum  injuries  to  children 
associated  with  children's  sleepwear 
would  not  be  altered. 

However,  if  the  Commission  does  not 
amend  the  standards,  consumers  will  be 
unable  to  purchase  children's  sleepwear 
garments  made  from  untreated  cotton 
and  cotton  blends.  Some  consumers 
have  expressed  a  strong  desire  to 
purchase  such  garments  for  their 
children  to  wear  while  sleeping.(6),  (29), 
(34),  (42),  (66),  (67)  hi  addition,  if  the 
Commission  does  not  make  changes  to 
the  standards,  problems  related  to  their 
enforcement  in  cases  where  garments 
resemble  children's  sleepwear  but  are 
marketed  and  sold  as  underwear  or 
playwear  are  expected  to  continue.(68) 
This  has  been  a  problem  in  the  past 
which  the  changes  to  the  standard  are 
expected  to  alleviate.  And,  to  satisfy 
their  desire  for  cotton  sleepwear  for 
their  children,  more  people  may  tum  to 
looser-fitting  substitutes  which  are  not 
flame-resistant  and  present  a  greater  risk 
of  bum  injury. 

b.  Continue  the  stay  of  enforcement 
without  amending  the  standards.  On 
January  13, 1993,  the  Commission 
announced  that  it  would  not  enforce  the 
children's  sleepwear  standards  in  cases 
involving  close  fitting  garments  which 
are  similar  in  design  and  construction  to 
underwear,  relatively  free  of 
omamentation,  and  are  labeled  and 
marketed  as  underwear.  The 
Commission  continued  this  stay  of 
enforcement  when  it  published  the 
notice  of  proposed  mlbmaking  on 
October  25, 1994.  Diu-ing  the  period  that 
this  stay  of  enforcement  has  been  in 
effect,  die  Commission  has  not  observed 
any  bum  injuries  to  children  associated 
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with  the  gaments  covered  by  the  stay 
of  enforcemetit.(62) 

However,  t)ie  tight-fitting  garments 
exempted  by  the  amendments  issued 
below  fit  more  closely  than  the  garments 
subject  to  tha  stay  of  enforcement. 
Additionally,  those  tight-fitting 
garments  can' be  marketed  as  children's 
sleepwear.  Consequently,  the 
-  Commission  anticipates  the  exempted 
tight-fitting  garments  would  provide 
better  protection  against  risks  of  birni 
injuries  than  the  garments  covered  by 
the  stay  of  enforc6ment.(67) 

4.  Issues  Raised  by  Comments  on  the 
Preliminary  Regulatory  Analysis 

a.  Potential  benefits.  A  comment  firom 
a  manufacturer  of  children's  garments 
asserts  that  issuance  of  final 
amendments  to  exempt  garments  in 
infant  sizes  and  close-fitting  garments 
from  the  children's  sleepwear  standards 
may  result  in  a  decrease,  rather  than  an 
increase  in  consumers'  choice  of 
sleepwear  ga^nents.  This  comment 
states  that  retailers  devote  a  limited 
amount  of  shalf  space  to  children's 
sleepwear.  If  consiuners  demonstrate  a 
significant  preference  for  cotton 
sleepwear  gamients  exempted  from  the 
requirements  of  the  standards,  this 
comment  claims  that  retailers  will  stock 
fewer  garments  manufactiired  to  comply 
with  the  sleepwear  standards,  and  may 
eventually  stop  selling  those 
gannent8.(59) 

As  stated  above,  in  1993  the 
Commission  published  a  stay  of 
enforcement  of  the  sleepwear  standards 
in  cases  involving  skin-tight  or  nearly 
skin-tight  garments  which  are  similar  in 
design  to  the  tight-fitting  garments 
exempted  by  the  amendments  issued 
below.  Available  marketing  data  shows 
that  during  1992,  the  last  year  before  the 
stay,  sales  of  traditional  children's 
sleepwear  manufactured  to  comply  with 
the  flanmiability  standards  were 
approximately  123.6  million  imits. 
Diuing  1994,  the  second  year  of  the  stay 
of  enforcement,  sales  of  traditional 
children's  sleepwear  were  123.5  million 
units.  (66) 

The  Commission  concludes  that 
available  infonnation  about  sales  of 
children's  sleipwear  does  not  support 
the  assertion  fliat  the  amendments 
issued  below  will  result  in  reduced 
choice  to  consumers.  Additionally, 
many  parents  and  children  may  prefer 
the  comfort  of  looser- fitting  garments 
made  from  flame-resistant  fabrics  over 
the  tight-fitting  garments  made  from 
cotton  or  cotton  blends.  Certain  styles  of 
sleepwear,  such  as  nightgowns,  robes, 
and  traditional  pajamas  will  still  be 
required  to  be  made  fit)m  fabrics  which 
pass  the  tests  of  the  sleepwear 


standards.  The  Commission  does  not 
expect  consumers  to  cease  purchasing 
these  styles  of  sleepwear. 

b.  Potential  costs.  A  comment  from 
the  American  Bum  Association  states 
that  the  Commission's  preliminary 
regulatory  analysis  imderestimated  the 
number  of  bum  injuries  which  may 
result  from  the  proposed  amendments 
and  consequently  the  costs  to  society  for 
treatment  of  those  injuries.  Tliis 
comment  observes  that  in  the  notice 
proposing  the  amendments,  the 
Commission  estimated  that  each  year 
about  1,150  children  were  treated  in 
hospital  emergency  rooms  for  bum 
injuries  associated  with  clothing  of  all 
types.  The  comment  asserts  that  the  true 
number  of  emergency  room  visits  may 
be  as  high  as  4,000  a  year,  citing  a  study 
published  in  the  May-Jime  1995  issue  of 
the  Journal  of  Bum  Care  and 
Rehabihtation.(38) 

The  Commission  observes  that  the 
study  dted  by  this  comment  reviewed 
cases  involving  children  referred  to 
btmi  centers  for  bum  injuries  of  all 
types,  and  was  not  limited  to  bums 
associated  with  ignition  of  clothing  or 
sleepwear.  Accordingly,  the  estimates  of 
children's  bum  injuries  treated  in 
emergency  rooms  made  in  this  comment 
are  not  comparable  to  those  made  by  the 
Commission  in  the  notice  of  proposed 
ralemaking.(lO)  Additionally,  the  study 
dted  in  this  comment  does  not  contain 
any  information  &t>m  which  to  predict 
the  likely  effect  of  the  proposed 
amendments  on  the  number  of 
children's  bum  injuries  associated  with 
sleepwear. 

A  comment  from  The  Learn  Not  to 
Bum  Foundation  of  the  National  Fire 
Protection  Association  asserts  that 
increased  bum  injuries  to  children  are 
likely  to  result  if  the  Commission  issues 
final  amendments  of  the  children's 
sleepwear  standards.  (3  a)  That  comment 
sets  forth  the  following  rationale:  At 
present,  children's  cotton  garments 
suitable  for  use  as  sleepwear  are 
"suffidently  expensive"  that  they  are 
piuchased  primarily  by  consiuners  with 
higher  incomes.  Higher-income 
consumers  are  more  likely  to  have 
behaviors  that  offset  the  increased  risk 
of  bum  injiuy  presented  by  sleepwear 
garments  which  do  not  comply  with  the 
flammability  standards.  The  proposed 
amendments  will  reduce  the  cost  of  the 
exempted  sleepwear  garments,  thereby 
making  them  available  to  lower-income 
consumers.  According  to  this  comment, 
"low  income  correlates  negatively  with 
all  measures  of  fire  risk." 

However,  recent  marketing  and  injury 
information  does  not  support  the 
expectations  expressed  in  this  comment. 
As  noted  in  the  response  to  an  earlier 


comment,  since  the  stay  of  enforcement 
of  the  children's  sleepwear  standards 
was  issued  in  1993,  sales  of  traditional 
sleepwear  manufactured  to  comply  with 
the  standards  has  remained  relatively 
constant.  During  the  same  period  of 
time,  sales  of  children's  underwear 
garments  increased  fitim  476  million 
units  in  1992  to  502.4  million  units  in 
1994.  One  trade  publication  attributes 
this  gain  in  sales  of  children's 
underwear  to  the  use  of  some  of  these 
garments  for  sleeping.(66)  Underwear 
and  playwear  garments  subject  to  the 
stay  of  enforcement  are  sold  by  high- 
volume  retailers  and  discoimters  at 
lower  prices  than  sleepwear  which 
complies  with  the  children's  sleepwear 
flammability  standards.(87) 
Consequently,  these  garments  have  been 
available  to  both  hi^er-  and  lower- 
income  consiuners.  Again,  during  the 
time  the  stay  has  been  in  effect,  the 
Commission  has  received  no  reports  of 
bum  injuries  associated  with  the 
garments  identified  as  subject  to  the 
stay.(82) 

a  Regulatory  ahemdtives.  A  comment 
&i>m  a  retired  Federal  employee  states 
that  as  an  altemative  to  the  exemption 
of  infant  garments  from  the  standards, 
the  Commission  should  consider 
elimination  of  requirements  for  testing 
seam  and  trim,  but  continue  to  require 
the  fabric  used  in  those  garments  to 
meet  the  flammability  requirements  of 
the  standard  for  sizes  0  through  6X.  The 
comment  states  that  such  a  change 
would  have  a  negligible  effect  on 
safety.  (26) 

The  suggestion  in  this  comment 
would  relieve  manufacturers  of 
garments  in  infant  sizes  from  some,  but 
not  all,  of  the  requirements  of  the 
standard  for  sizes  0  through  6X. 
However,  if  fabric  used  in  those 
garments  remained  subjed  to  the 
flammability  requirement»of  that 
standard,  untreated  cotton  and  cotton 
blends  could  not  be  used. 

As  noted  above,  one  of  the  prindpal 
benefits  of  the  amendments  issued 
below  is  to  provide  consiuners  with  a 
greater  choice  of  sleepwear  garments  by 
permitting' the  use  of  those  fabrics  for 
production  of  certain  types  of  children's 
sleepwear.  The  Commission  concludes 
that  the  altemative  suggested  by  this 
comment  would  significantly  reduce  the 
potential  benefits  of  the  amendments 
issued  below,  without  a  corresponding 
reduction  in  their  potential  costs.(lO) 

For  these  reasons,  the  Commission 
affirms  the  condusion  of  its  preliminary 
and  final  regulatory  analysis  that  the 
amendments  are  not  likely  to  increase 
sodetal  costs  resulting  from  bum 
injuries  to  children  assodated  with 
sleepwear. 
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5.  Findings 

After  considering  all  information 
concerning  benefits  and  costs  of  the 
amendments,  including  comments  on 
the  preliminary  regulatory  analysis,  the 
Commission  finds  the  benefits  of  the 
amendments  issued  below  bear  a 
reasonable  relationship  to  their  costs. 
Although  these  benefits  are  not 
quantifiable,  they  include  increased 
choice  to  consumers  in  children's 
sleepwear  garments.  To  the  extent  that 
consimiers  choose  the  tight-fitting 
sleepwear  garments  permitted  by  the 
amendments  rather  than  loose-fitting 
garments  which  are  not  flame-resistant, 
risks  of  bum  injuries  to  children  may  be 
reduced. 

The  costs  of  the  amendments  include 
some  disruption  to  the  children's 
sleepwear  industry,  and  the  possibility 
of  increased  societal  costs  of  treating 
bum  injuries  associated  with  the 
garments  exempted  by  the  amendments. 
By  establishing  an  effective  date  of 
January  1, 1997,  and  extending  the  stay 
of  enforcement  for  certain  close-fitting 
children's  underwear  and  playwear,  the 
Commission  has  minimized  costs 
associated  with  dismption  of  the 
children's  sleepwear  industry.  For  the 
reasons  set  for^  in  the  discussion  of 
potential  costs  of  the  amendments  and 
conmients  on  the  preliminary  regulatory 
analysis,  the  Commission  concludes 
that  the  potential  costs  of  the 
amendment,  although  unquantifiable, 
are  minimal. 

The  Commission  also  finds  that  the 
amendments  issued  below  impose  the 
least  burdensome  requirements  which 
adequately  reduce  the  risks  of  bum 
injuries  to  children  associated  with 
sleepwear.  The  Commission  has 
considered  the  possibilities  of 
withdrawing  the  proposed  amendment, 
with  or  without  extending  the'stay  of 
enforcement  for  certain  close-fitting 
children's  imderwear  and  playwear.  For 
the  reasons  set  forth  above  in  the 
discussion  of  regulatory  alternatives,  the 
Commission  finds  that  none  of  the 
alternatives  considered  will  provide  the 
increased  choice  to  consumers  at  as  low 
a  level  of  risk  as  the  amendments  issued 
below. 

J.  Other  Statutory  Findings 

Section  4(b)  of  the  FFA  (15  U.S.C. 
1193(b))  states  that  each  flammability 
standard  or  amendment  shall  be  based 
on  findings  that  the  standard  or 
amendment  is:  Reasonably  needed  to 
protect  the  public  against  an 
unreasonable  risk  of  the  occurrence  of 
fire  leading  to  death  or  personal  injiuy, 
or  significant  property  damage; 
reasonable,  technologically  appropriate, 


and  practicable;  and  limited  to  those 
fabrics,  related  materials,  or  products  of 
wearing  apparel  or  interior  fumishing 
which  have  been  determined  to  present 
an  unreasonable  risk  of  fire  leading  to 
death,  personal  injury,  or  significant 
property  damage. 

^er  considering  all  of  the 
information  received  during  this 
rulemaking  proceeding,  the  Commission 
finds  that  to  the  extent  that  the  Standard 
for  the  Flammability  of  Children's 
Sleepwear  Sizes  0  Through  6X  (16  CFR 
part  1615)  and  the  Standard  for  the 
Flammability  of  Children's  Sleepwear: 
Sizes  7  Through  14  (16  CFR  part  1616) 
are  applicable  to  garments  intended  for 
children  nine  months  of  age  or  younger 
or  to  the  tight-fitting  garments  described 
in  the  amendments  issued  below,  those 
standards  are  not:  (i)  Reasonably 
necessary  to  protect  the  public  from 
risks  of  fire  leading  to  death,  personal 
injury,  or  significant  property  damage; 
or  (ii)  limited  to  the  garments  which 
present  that  unreasonable  risk.  After 
considering  the  same  information,  the 
Commission  also  finds  that  the 
amendments  issued  below  are 
reasonable,  technologically  practicable, 
and  appropriate. 

K.  Fnture  Activities 

The  Commission  will  continue  to 
monitor  closely  and  thoroughly 
information  from  all  available  sources 
concerning  bum  injuries  to  children 
from  sleepwear  and  other  garments.  If  at 
any  time,  the  Commission  detects  an 
increase  in  bum  deaths  or  injuries  to 
children  associated  with  any  of  the 
garments  exempted  by  these 
amendments,  it  will  take  any 
appropriate  action,  including  initiation 
of  mlemaking  to  broaden  the  scope  of 
the  children's  sleepwear  flammability 
standards. 

The  Commission  will  also  monitor  the 
information  and  education  campaign 
undertaken  by  manufacturers  of 
children's  sleepwear  and  other  garments 
to  assure  that  it  accurately  and 
effectively  informs  consiuners  about  the 
children's  sleepwear  flammability 
standards,  garments  manufacttued.to 
comply  with  those  standards,  and  the 
garments  exempted  from  those 
standards  by  the  amendments  issued 
below. 

L.  Stay  of  Enforcement    , 

The  stay  of  enforcement  which  was 
issued  on  January  13, 1993,  and 
continued  on  October  25, 1994,  will  end 
on  March  9, 1998.  A  separate  notice 
published  elsewhere  in  this  issue  of  the 
Federal  Register  provides  additional 
details  about  the  stay  of  enforcement 
and  its  termination  date. 


M.  Impact  on  Small  Businesaea 

In  accordance  with  section  605(b)  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  the  Commission  hereby  certifies 
that  the  amendments  to  the  children's 
sleepwear  standards  issued  below  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  including  small  businesses. 

At  this  time,  about  65  firms 
manufacture  or  import  traditional 
children's  sleepwear  garments,  i.e.. 
nightgowns,  pajamas,  and  robes.(66). 
The  number  of  firms  in  the  children's 
sleepwear  industry  has  not  changed 
substantially  in  the  past  several 
years.(15)  Alx)ut  45  of  these  firms  have 
fewer  than  500  employees  and  are 
considered  to  be  small  businesses.(83) 
None  of  the  firms  which  are  small 
businesses  market  children's  sleepwear 
exclusively.  In  addition  to  traditional 
children's  sleepwear,  these  firms  also 
manufactiure  or  import  other  types  of 
garments  such  as  infantwear,  children's 
underwear  and  playwear,  and  in  some 
cases,  adult  underwear  and  lingerie.(83) 

For  many  years,  the  market  for 
traditional  children's  sleepwear  has 
been  relatively  small  but  constant.  In 
1970,  the  year  before  promulgation  of 
the  first  children's  sleepwear  standard, 
sales  of  all  new  children's  sleepwear 
garments  amounted  to  about  1.4 
garments  per  child  younger  than  14 
years  of  age.(83)  From  1992  through 
1994,  sales  volume  has  been  about  124 
million  units,  about  two  garments  per 
child  each  year.(84)  This  sales 
information  reflects  a  strong  preference 
for  traditional  sleepwear  by  some 
consumers. 

However,  if  one  assumes  that  most 
children  use  several  garments  each  year 
for  sleeping,  a  logical  inference  is  that 
children  are  using  many  garments  other 
than  traditional  nightgowns  and 
pajamas  for  sleeping. 

The  amendments  issued  below 
exempt  sleepwear  garments  sized  for 
children  nine  months  of  age  and 
younger  and  certain  tight-fitting 
sleepwear  garments  from  the 
requirements  of  the  children's 
sleepwear  standards.  The  tight-fitting 
sleepwear  garments  exempted  by  the 
amendments  are  similar  in  fit  and 
appearance  to  long  underwear. 

A  decision  to  produce  or  import  the 
exempted  garments  would  entail 
minimal  costs  for  any  current 
manufacturer  or  importer  of  children's 
sleepwear,  regardless  of  size,  for  several 
reasons.  First,  these  firms  have  an 
existing  customer  base  for  the  sleepwear 
and  other  garments  which  they 
currently  distribute.  Second,  in  the 
children's  sleepwear  industry,  design 
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and  fabric  choices  aie  under  continuous 
reassessment;  consumer  demand  and 
production  costs  are  important 
consideratiobs  when  deciding  on  the 
design  and  &bric  to  be  used.  Usually, 
only  minor  Capital  costs  are  involved  in 
making  changes  to  design  or  material 
used  to  produce  these  garments.(83) 

Finns  wh|ch  decide  to  produce  or 
import  garments  exempted  from  the 
sleepwear  standards  by  the  amendments 
issued  below  will  be  able  to  use 
untreated  fabrics  made  from  cotton  and 
cotton  blends  which  cannot  pass  the 
flammability  test  of  the  standards. 
Additionally,  they  will  avoid  costs  of 
testing  and  recordkeeping  imposed  by 
the  standardis. 

However,  no  firm  is  required  to 
produce  or  import  exempted  garments. 
Firms  which  decide  that  demand  for  the 
garments  exempted  by  the  amendments 
does  not  justiify  the  costs  of  producing 
or  importing  them  will  not  be  required 
to  make  any  changes  to  their  airrent 
practices.  (67) 

For  these  Reasons,  the  Commission 
concludes  that  the  final  amendments 
will  not  likely  have  a  significant 
economic  impact  on  a  substantial 
number  of  saiall  entities,  including 
small  busineiBses.(83) 

N.  Environmental  Considerations 

The  amendments  issued  below  fall 
within  the  categories  of  Commission 
actions  described  at  16  CFR  1021.5(c) 
that  have  little  or  no  potential  for 
affecting  the  human  environment.  The 
amendments  are  not  expected  to  have  a 
significant  effect  on  production 
processes  or  on  the  types  or  amounts  of 
materials  us«d  for  construction  or 
packaging  o^  children's  sleepwear.  The 
amendments  will  not  render  existing 


inventories  unsalable,  or  require 
destruction  of  existing  goods.  The 
Commission  has  no  information 
indicating  any  special  circiunstances  in 
which  these  amendments  may  affect  the 
hiunan  environment.  For  that  reason, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required.(67) 

List  of  Subiects  in  16  CFR  Parts  1615 
and  1616 

Clothing,  Consimier  protection. 
Flammable  materials,  Infants  and 
children,  Labeling,  Records,  Textiles, 

Warranties. 

Conclusion 

Therefore,  pursuant  to  the  authority  of 
section  30(b)  of  the  Consumer  Product 
Safety  Act  (15  U.S.C.  2079(b))  and 
section  4  of  die  Flammable  Fabrics  Act 
(15  U.S.C  1193),  the  Commission 
hereby  amends  title  16  of  the  Code  of 
Federal  Regulations,  Chapter  11, 
Subchapter  D,  parts  1615  and  1616  to 
read  as  follows: 

PART  1615— STANDARD  FOR  THE 
FLAMMABILITY  OF  CHILDREN'S 
SLEEPWEAR:  SIZES  0  THROUGH  6X 

1.  The  authority  for  part  1615 
continues  to  read  as  follows: 

Authority:  Sec.  4, 67  Stat  112,  as 
amended,  81  Stat.  569-570;  15  U.S.C.  1193. 

2.  In  §  1615.1,  Paragraphs  (c)  through 
(m)  are  redesignated  paragraphs  (d) 
through  (n),  respectively. 

3.  Section  1615.1  is  amended  by 
revising  paragraph  (a)  and  adding  new 
paragraphs  (c)  and  (o)  to  read  as  follows: 

§1615.1    Definitions. 

(a)  Children's  Sleepwear  means  any 
product  of  wearing  apparel  up  to  and 


Chest 


Waist 


Seat 


Sin  9-12  moa 


Maximum  dNTiension: 

Centimetars 

(inches) 


48.3 
(19) 


48.3 
(19) 


48.3 
(19) 


including  size  6X,  such  as  nightgowns, 
pajamas,  or  similar  or  related  items, 
such  as  robes,  intended  to  be  worn 
primarily  for  sleeping  or  activities 
related  to  sleeping,  except: 

(1)  Diapers  and  underwear; 

(2)  "Infant  garments."  as  defined  by 
section  1615.1(c),  below;  and 

(3)  "Tight-fitting  garments,"  as 
defined  by  section  1615. l(o),  below. 
•        *        •        *        • 

(c)  Infant  garment  means  a  garment 
which: 

(1)  Is  sized  for  a  child  nine  months  of 
age  or  younger; 

(2)  If  a  one-piece  garment,  does  not 
exceed  64.8  centimeters  (25.75  inches) 
in  length;  if  a  two-piece  garment,  has  no 
piece  exceeding  40  centimeters  (15.75 
inches)  in  lengdi; 

(3)  Complies  with  all  applicable 
requirements  of  the  Standard  for  the 
Flammability  Clothing  Textiles  (16  CFR 
Part  1610)  and  the  Standard  for  the 
Flammability  Vinyl  Plastic  Fibn  (16 
CFR  part  1611):  and 

(4)  Bears  a  label  stating  the  size  of  the 
garment,  expressed  in  terms  of  months 
of  age.  For  example,  "0  to  3  mos."  or  "9 
mos."  If  the  label  is  not  visible  to  the 
consiuner  when  the  garment  is  offered 
for  sale  at  retail,  the  same  information 
must  appear  legibly  on  the  package  of 
the  garment. 

(0)  Tight-fitting  garment  means  a 
garment  which: 

(1)  In  each  of  the  sizes  listed  below 
does  not  exceed  the  maximum 
dimension  specified  below  for  the  chest, 
waist,  seat,  upper  arm,  thigh,  wrist,  or 
ankle: 


Upper 
{tfm 


Thigh 


Wrist 


Anide 


14.3 
(5%) 


26.7 
(10'A) 


10.5 
(4%) 


13 
(5%) 


Size  12-18  mos 


Maximum  dimension: 

Centmiet^rs 

(inches) 


49.5 
(19^A) 


49.5 
(19^/fe) 


50.8 
(20) 


14.9 
(5%) 


28.3 

(11 'A) 


10.5 
(4%) 


13.1 
(5%) 


Size  18-24  mos 


I 
Maximum  dkTi#nsion: 

Centimeters 

(inches)  ., „. 


52.1 
(20'/&) 


50.8 
(20) 


53.3 
(21) 


15.6 
(6%) 


29.5 
(11%) 


11 
(4V4) 


13.6 
(5%) 


Federal  Register  /  Vol.  61,  No.  175  /  Monday.  September  9,  1996  /  Rules  and  Regulations     47645 


Chest 


Waist 


Seat 


Upper 
arm 


Thigh 


8la»2 


Maximum  dimension: 

Centimeters 

(irx^s)  


52.1 
(20'/fe) 


50.8 
(20) 


53.3 

(21) 


15.6 
(6%) 


29.8 

(11%) 


11.4 
(4%) 


AnMe 


14 
(5'A) 


StaeS 

Maximum  dmension: 

Centimeters  . 

(inches) ...„ 

53.3 
(21) 

52.1 
(20'/fe) 

56 
(22) 

16.2 
(6%) 

31.4 
(12%) 

11.7 
(4%) 

14.9 
(5%) 

Siza4 


Maximum  dimension: 

Centimeters 

(inches)  

56 

(22) 

53.3 
(21) 

58.4 
(23) 

16.8 
(6%) 

33.0 
(13) 

12.1 
(4%) 

15.9 
(6V4) 

Sizes 

Maximum  dvnension: 

Centimeters „ „ 

(inches)  

58.4 
(23) 

54.6 

(2r/fe) 

61.0 
(24) 

17.5 
(6%) 

34.6 
(13%) 

12.4 
(4%) 

16.8 
(6%) 

Sizes 

Maximum  dimension: 

Centimeters 

(inches)  „. 

61.0 
(24) 

55.9 
(22) 

63.5 
(25) 

18.1 
(7'/b) 

36.2 

(14%) 

12.7 
(5) 

17.8 
(7) 

SizeftX 

Maximum  dimension: 

Centimeters 

(inches)  

62.9 
(24%) 

57.2 
(22'/fe) 

65.4 
(25%) 

18.7 
(7%) 

37.8 

(14%) 

13.0 
(5%) 

18.7 
(7%) 

NOTE:  Maximum  dimensions  are  calculated  by  placing  Vtte  gannent  on  a  horizontal,  flat  surface  with  tt>e  outer  surface  of  the  garment  exposed, 
measuring  Vne  distances  between  ttie  points  specified  below;  and  multiplying  that  value  by  two: 

Chest — measure  distance  from  arm  pit  to  arm  pit 

Waist — on  one-piece  garment,  measure  at  the  narrowest  location  between  arm  pits  and  crotch.  On  two-piece  garment,  measure  width  at  the 
t>ottom  of  the  upper  piece,  and  the  top  of  the  lower  piece. 

Seat— on  one-piece  garment  measure  at  widest  location  between  waist  and  crotch.  On  two-piece  garment  take  this  measurement  on  lower 
piece  or^. 

Upper  arm— measure  at  a  line  perpendicular  to  the  sleeve.  Extending  from  ttie  outer  edge  of  the  sleeve  to  the  arm  pit 

Thigh — measure  at  a  line  perpendicular  to  the  leg  extending  from  ttie  outer  edge  of  ttie  Teg  to  the  crotch. 

Wrist — measure  the  width  of  the  end  of  the  sleeve,  if  intended  to  extend  to  the  wrist 

Ankle— measure  ttie  width  of  ttie  end  of  the  leg,  if  intended  to  extend  to  the  ankle. 


(2)  Has  no  item  of  fabric, 
ornamentation  or  trim,  such  as  lace, 
appliques,  or  ribbon,  which  extends 
more  than  6  millimeters  [V*  inch)  from 
the  point  of  attachment  to  the  outer 
surface  of  the  gannent; 

(3)  Has  sleeves  which  do  not  exceed 
the  maximum  dimension  for  the  upper 
arm  at  any  point  between  the  upper  arm 
and  the  wrist,  and  which  diminish  in 
width  gradually  from  the  upper  arm  to 
the  wrist; 

(4)  Has  legs  which  do  not  exceed  the 
maximum  dimension  for  the  thigh  at 
any  point  between  the  thigh  and  the 
ankle,  and  which  diminish  in  width 
gradually  from  the  thigh  to  the  ankle; 

(5)  In  the  case  of  a  one-piece  garment, 
has  a  width  which  does  not  exceed  the 
maximum  dimension  for  the  chest  at 
any  point  between  the  chest  and  the 


waist  and  which  diminishes  gradually 
from  the  chest  to  the  waist;  and  has  a 
width  which  does  not  exceed  the 
maximum  dimension  for  the  seat  at  any 
point  between  the  seat  and  the  waist 
and  which  diminishes  gradually  from 
the  seat  to  the  waist: 

{6)  In  the  case  of  a  two-piece  garment 
has  an  upper  piece  with  a  width  which 
does  not  exceed  the  maximum 
dimenision  for  the  chest  at  any  point 
between  the  chest  and  the  bottom  of  that 
piece  and  which  diminishes  gradually 
from  the  chest  to  the  bottom  of  that 
piece;  in  the  case  of  an  upper  piece  with 
fastenings,  has  the  lowest  fastening 
within  15  centimeters  (6  inches)  of  the 
bottom  of  that  piece; 

(7)  In  the  case  of  a  two-piece  gannent, 
has  a  lower  piece  with  a  width  which 
does  not  exceed  the  maximimi 


dimension  for  the  seat  at  any  point 
between  the  seat  and  the  top  of  the 
lower  piece  and  which  diminishes 
gradually  from  the  seat  to  the  top  of  that 
piece; 

(8)  Complies  with  all  applicable 
requirements  of  the  Standard  for  the 
Flammability  of  Clothing  Textiles  (16 
CFR  part  1610)  and  the  Standard  for  the 
Flammability  of  Vinyl  Plastic  Film  (16 
CFR  part  1611);  and 

(9)  Bears  a  label  stating  the  size  of  the 
gannent  in  terms  of  age  in  months,  or  by 
child's  size;  for  example:  "Size  9  to  12 
mos."  or  "Size  2."  If  the  label  is  not 
visible  to  the  consumer  when  the 
garment  is  offered  for  sale  at  retail,  the 
same  information  must  appear  legibly 
on  the  package  of  the  garment. 
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PART  161»-STANDAR0  FOR  THE 
FLAMMABILiTY  OF  CHILDREN'S 
SLEEPWEAR:  SIZES  7  THROUGH  14 

1.  The  authority  for  part  1616 
continues  to  read  as  follows: 

Authorityd  Sec.  4. 67  Stat  112,  as 
amended,  81  StaL  569-570;  15  U.S.Q  1193. 

2.  Section  1616.2  is  amended  by 
revising  paragraph  (a)  and  adding  a  new 
paragraph  (^),  to  read  as  follows: 


S161&2    Deflnltlons. 

In  addition  to  the  definitions  given  in 
section  2  of  the  Flammable  Fabrics  Act, 
as  amended  (sec.  2,  81  Stat.  586;  15 
U.S.C.  1191),  the  following  definitions 
apply  for  the  purposes  of  this  Standard: 

(a)  Children's  sleepwear  means  any 
product  of  wearing  apparel  size  7 
through  14,  such  as  nightgowns, 
pajamas,  or  similar  or  related  items, 
such  as  robes,  intended  to  be  worn 
primarily  for  sleeping  or  activities 
related  to  sleeping,  except: 


(1)  Diapers  and  underwear;  and 

(2)  "Tight-fitting  garments"  as  defined 
by  section  1616.2(m).  below. 

•        •        •        •        • 

(m)  Tight-fitting  garment  means  a 
garment  which: 

(1)  in  each  of  the  sizes  listed  below 
does  not  exceed  the  maximum 
dimension  specified  below  for  the  chest, 
waist,  seat,  upper  arm,  thigh,  wrist,  or 
ankle: 


Chest 


Waist 


Seat 


Upper 
arm 


Thigh 


Wrist 


Ankie 


Size7Boys' 

Maximum  dimension: 

Centimetefs ._.. 

63.5 
(25) 

58.4 

(23) 

66 

(26) 

18.7 
(7%) 

37.2 

(14%) 

13.0 
(5%) 

187 

(inches) 

••— •• • " - 

(7%) 

Size  7  GUrta 

Maximum  dkl 
Centimel 
(inches) 

lension: 

ers : 

63.5 
(25) 

58.4 
(23) 

67.3 
(26'A) 

18.7 
(7%) 

38.7 
(15V4) 

13.0 
(5%) 

18.7 
(7%) 

-» 

SizeSBoysi 

Maximum  din 
Centime 
(inches) 

Tension: 

ers „ _ 

66 
(26) 

59.7 
{23'A) 

67.3 
(26'/fe) 

19.4 
(7%) 

38.4 
(15%) 

13.3 
(5V4) 

19.1 
(7%) 

SizeSQirt* 

Maximum  dn 
Centime 
(inches) 

lension: 

ers _ „. 

66 
(26) 

59.7 
(23'/i) 

71.1 
(28) 

19.4 
(7%) 

41.3 
(16V4) 

13.3 
(5V4) 

19.1 
(7%) 

Si2e9Boy8' 

Maximum  din 
Centime 
(inches) 

tension: 

ers ' . 

68.6 
(27) 

61.0 
(24) 

69.2 
(27V4) 

20 
(7%) 

39.7 
(15%) 

13.7 
(5%) 

19.4 
(7%) 

Size  9  Qlrls 

Maximum  din 
Centimel 
(inches) 

lension: 

ers 

68.6 
(27) 

61.0 
(24) 

73.7 
(29) 

20 
(7%) 

42.6 
(16y4) 

13.7 
(5%) 

19.4 
(7%) 

Size  101  Boys 

Maximum  dir 
Centime 
(inches) 

nension: 

ers 

71.1 
(28) 

62.2 
(241/fe) 

71.1 
(28) 

20.6 
(8%) 

41.0 
(16%) 

14 
(5%) 

19.7 
(7%) 

Size  10  QMS 

li^aximumdir 
Centime 
(inches) 

lension: 

ters _ 

71.1 
(28) 

62.2 
(24'A) 

76.2 
(30) 

20.6 
(8%) 

43.8 
(17V4) 

14 
(5%) 

19.7 
(7%) 

Size  11 'Boys 

Maximum  din 
Centime 
(inches) 

Tension: 
: •. x 

73.7 
(29) 

63.5 
(25) 

73.7 
(29) 

21 
(8V4) 

42.2 
(16%) 

14.3 
(5%) 

20 
(7%) 

■ 

■ 
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Chest 

Waist 

Seat 

Upper 
arm 

Thigh 

Wrist 

Antde 

SizsllQirto 

Maximum  dmenskm: 

Centimeters 

(inches)  v..........._....._.._....._.......«..._.^...^_ 

73.7 

(29) 

63.5 
(25) 

78.7 
(31) 

21 
(8'/*) 

45.1 
(17%) 

14.3 
(5H) 

20 
(7%) 

Size  12  Boys  ■ 

Maximum  dimension: 

Centimeters „ .r„.._ 

finches)  „- 

762 
(30) 

64.8 
(25'/fe) 

76.2 
(30) 

21.6 
(8'/fe) 

43.5 
(irA) 

14.6 
(5%) 

20.3 
(8) 

- 

Size  12  Qlrts 

Maximum  dimension: 

Centimeters 

(inches)  - „ 

765 
(30) 

64.8 
(25^A) 

81.3 
(32) 

21.6 
(8^;^) 

46.7 
(18'A) 

14.6 
(5%) 

20.3 
(8) 

Sli»13Boys 

Maximum  dimension: 

Centimeters „ _ 

(inches) '. 

78.7 
(31) 

66 
(26) 

78.7 
(31) 

222 

(8%) 

44.8 
(17%) 

14.9 
(5%) 

20.6 
(8%) 

Size  13  iQirto 

Maximum  dimension: 

Centimeters . 

(inches) .'. _.... 

78.7 
(31) 

66 
(26) 

83.8 
(33) 

22.2 

(8%) 

47.6 
(18%) 

14.9 
(5%) 

20.6 
(8'A) 

Size  14  Boys' 

Maximum  dunension: 

Centimeters 

.(inches)  „ 

81.3 
(32) 

67.3 

81.3 
(32) 

22.9 
(9) 

46 
(18%) 

15.2 
(6) 

21 
(S'A) 

Size  14  Qlfto 

Maximum  dimension: 

Centimeters „ 

(inches)  „ „ 

81.3 

(32) 

67.3 

(26'/fe) 

86.4 

(34) 

22.9 

(9) 

49.5 

(19'/b) 

155 
(6) 

21 
(8'/.) 

■  Garments  not  explicitiy  lat)eled  and  promoted  for  wear  by  girls  must  not  exceed  ttiese  maximum  dimensions. 

NOTE:  Maximum  dimensior^  are  calculated  t>y  placing  ttie  garment  on  a  horizontal,  flat  surtace,  with  the  outer  surface  of  ttie  garment  exposed; 
measuring  the  distarx^es  at  the  points  specified  tielow;  and  multiplying  that  value  by  two: 

Chest — measure  distance  from  arm  pit  to  arm  pit. 

Waist — on  one-piece  garment,  measure  at  narrowest  location  between  arm  pits  arvj  crotch;  on  two-piece  garment,  measure  width  at  the  bot- 
tom of  the  upper  p>iece,  and  at  the  top  of  the  lower  piece. 

Seat — on  one-piece  garment,  measure  at  widest  location  between  waist  and  crotch.  On  two-piece  garment,  take  this  measurement  on  ttie 
lower  piece  only. 

Upper  arm — measure  at  a  line  perpendicular  to  ttie  sleeve  exterxiing  from  the  outer  edge  of  ttie  sleeve  to  the  arm  pit 

Thigh — measure  at  a  line  perpendicular  to  ttie  leg  extending  from  ttie  outer  edge  of  ttie  leg  to  ttie  crotch. 

Wrist— measure  the  width  of  the  end  of  the  sleeve,  if  intended  to  extend  to  the  wrist. 

Antde — measure  the  width  of  the  end  of  the  leg,  if  interxled  to  extend  to  ttie  anide. 


(2)  Has  no  item  of  fabric, 
omamentation  or  trim,  such  as  lace, 
appliques,  or  ribbon,  which  extends 
more  than  6  millimeters  (V4  inch)  from 
the  point  of  attachment  to  the  outer 
surface  of  the  garment; 

(3)  Has  sleeves  which  do  not  exceed 
the  maximum  dimension  for  the  upper 
arm  at  any  point  between  the  upper  arm 
and  the  wrist  and  which  diminish  in 
width  gradually  fipom  the  upper  arm  to 
the  wrist; 

(4)  Has  legs  which  do  not  exceed  the 
maximum  dimension  for  the  thigh  at 


any  point  between  the  thigh  and  the 
ankle,  and  which  diminish  gradually  in 
width  between  the  thigh  and  the  ankle; 

(5)  In  the  case  of  a  one-piece  garment, 
has  a  width  which  does  not  exceed  the 
maximum  dimension  for  the  chest  at 
any  point  between  the  chest  and  the 
waist  and  which  diminishes  gradually 
from  the  chest  to  the  waist;  and  has  a 
width  which  does  not  exceed  the 
maximum  dimension  for  the  seat  at  any 
point  between  the  seat  and  the  waist 
and  which  diminishes  gradually  from 
the  seat  to  the  waist; 


(6)  In  the  case  of  a  two-piece  garment, 
has  an  upper  piece  with  a  width  which 
does  not  exceed  the  maximum  distance 
for  the  chest  at  any  point  between  the 
chest  and  the  bottom  of  that  piece  and 
which  diminishes  gradually  from  the 
chest  to  the  bottom  of  that  piece;  in  the 
case  of  an  upper  piece  with  fastenings, 
has  the  lowest  fastening  within  15 
centimeters  (6  inches)  of  the  bottom  of 
that  piece; 

(7)  In  the  case  of  a  two-piece  garment, 
has  a  lower  piece  with  a  width  which 
does  not  exceed  the  maximum 


I 
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dimension  fpr  the  seat  at  any  point 
between  thejseat  and  the  top  of  the 
lower  piece  ^d  which  diminishes 
graduadly  fn)m  the  seat  to  the  top  of  that 
piece; 

(8)  Complies  with  all  applicable 
requirements  of  the  Standard  for  the 
Flammability  of  Clothing  Textiles  (16 
CTR  part  1610)  and  the  Standard  for  the 
Flammability  of  Vinyl  Plastic  Film  (16 
CFR  part  16J[l);  and 

(9)  Bears  a  label  stating  the  size  of  the 
garment;  for  example  "Size  7."  If  the 
label  is  not  visible  to  the  consumer 
when  the  gaiment  is  offered  for  sale  at 
retail,  the  gatment  size  must  appear 
legibly  on  the  package  of  the  earment. 

Effective  date:  These  amenaments 
shall  becom#  effective  on  January  1, 
1997,  and  shall  be  applicable  to 
garments  which  are  introduced  into 
commerce  o|i  or  after  that  date. 

Dated:  AugUst  29, 1996. 
Todd  A.  Stevflnaon, 

Deputy  Secre^iry,  Consumer  Product  Safety 
Commission.  ' 
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6.  Tabular  summaries  of  comments  and 
staff  response*  to  comments  to  the  Advance 
Notice  of  Proposed  Rulemaking;  50  pages; 
)uly  19. 1994. ! 

7.  "Statemejst  by  The  Children's  Sleepwear 
Coalition  In  Response  to  the  Consumer 
Product  Safety  Commission's  Advance 
Notice  of  Proposed  Rulemaking";  10  pages: 
March  25, 199B. 

8.  Memorandum  from  Linda  Fansler, 
ESME,  to  Terrance  R.  Karels,  ECPA.  entitled 
"Technical  Rationale  Supporting  Tight- 
Fitting  Children's  Sleepwear  Gannents";  11 
pages;  March  14, 1994. 

9.  Memorandum  from  Linda  Fansler, 
ESME,  to  Ten»nce  R.  Karels.  ECPA,  entitled 


"Recent  Conversation  Between  Staff  of 
Consimier  and  Corporate  Aflairs  Canada  and 
Commission  Staff';  4  pages;  July  17, 1992. 

10.  Memorandimi  firam  Dr.  Terry  L 
Kissinger.  EPHA,  to  Terrance  R.  Karels, 
ECPA,  entitled  "Injury  Data  Related  to  the 
Children's  Sleepwear  Standards";  13  pages: 
February  8. 1994. 

11.  Memorandum  firom  Dr.  Terry  L. 
Kissinger,  EPHA,  to  Terrance  R.  I^rels, 
ECPA,  entitled  "Results  of  Review  of 
Available  Literature."  and  attachments:  21 
pages;  April  1, 1994. 

12.  Memorandum  bom  George  Sweet, 
EPHF,  to  Terrance  R.  Karels,  ECPA.  entitled 
"Human  Factors  Issues  Regarding 
Sleepwear,"  and  attachment;  8  pages;  March 
8,1994. 

13.  Memorandum  from  George  Sweet, 
EPHF,  to  Terrance  R.  Karels.  ECPA,  entitled 
"Garments  Intended  for  Inbnts";  4  pages; 
July  8, 1994. 

14.  "Preliminary  Regulatory  and 
Regulatory  Flexibility  Analyses  for  the 
Proposed  Amendments  to  the  Children's 
Flammability  Standards,"  by  Anthony  C. 
Homan,  Directorate  for  Economic  Analysis;  7 
pages;  June,  1994. 

15.  "Market  Sketch— Children's 
Sleepwear, "  by  Anthony  Q  Homan, 
Directorate  for  Economic  Analysis;  14  pages; 
March,  1992. 

16.  Memorandum  from  Eva  S.  Lehman, 
HSPS,  to  Terrance  R.  Karels.  ECPA,  entitled 
"Toxicological  Evaluation  of  Fabrics  Used  in 
Children's  Sleepwear";  3  pages;  June  7. 1994. 

17.  Memorandum  from  Patricia  Fairall, 
CERM,  to  Terrance  Karels,  ECPA.  entitled 
"Compliance  History — Enforcement  of 
Children's  Sleepwear";  6  pages;  April  20. 
1994. 

18.  Memorandum  from  James  F.  Hoebel, 
Acting  Director,  ESME,  to  Terrance  R.  Karels, 
ECPA,  entitled  "Amendments  to  Children's 
Sleepwear  Standards":  3  pages;  July  7, 1994. 

19.  Memorandum  from  Dr.  Terry  L. 
Kissinger,  EPHA,  to  Terrance  R.  Karels, 
ECPA,  entitled  "Proposed  Amendment  to 
Children's  Sleepwear  Standards";  7  pages; 
July  15. 1994. 

20.  ^eral  Register  notice  "Standard  for 
th'    ■'     jnability  of  Children's  Sleepwear 
Si     .  J  Through  6X;  Standard  for  the 
Flammability  of  Children's  Sleepwear  Sizes 
7  Through  14;  Proposed  amendments" 
published  by  the  Consumer  Product  Safety 
Commission;  11  pages;  October  25, 1994  (59 
FR  53616). 

21.  Federal  Register  notice  "Continuation 
of  Stay  of  Enforcement  of  Standards  for  the 
Flammability  of  Children's  Sleepwear,  Sizes 
0  Through  6X  and  7  Through  14"  published 
by  the  Consumer  Product  Safety 
Commission;  1  page;  October  25, 1994  (59  FR 
535841. 

22.  Conunent  on  proposed  amendments 
fit)m  Aline  Farr,  1  page;  September  14. 1994. 

23.  Comment  on  projxwed  amendments 
&t)m  Leonard  Schwab,  the  Schwab  Company; 
7  pages;  November  29, 1994. 

24.  Comment  on  proposed  amendments 
from  Kay  M.  Villa,  American  Textile 
Manufecturers  Institute;  1  page:.  December 
22, 1994. 

25.  Conunent  on  proposed  amendments 
from  Carl  Schlosser.  Salant  Children's 
Apparel  Group;  5  pages;  December  28, 1994. 


26.  Comment  on  proposed  amendments 
from  John  F.  Krasny;  2  pages;  January  4, 
1995. 

27.  Comment  on  proposed  amendments 
from  student  research  group,  Florida 
International  University;  2  pages;  January  4, 
1995. 

28.  Comment  on  proposed  amendments 
from  Steven  E.  Loftin,  the  William  Carter 
Company;  2  pages;  January  5. 1995. 

29.  Comment  on  proposed  amendments 
from  student  research  group;  2  pages;  January 
6, 1995. 

30.  Comment  on  proposed  amendments 
from  Gerald  L.  Colliers,  the  Children's 
Sleepwear  Coalition;  6  pages;  January  8, 
1995. 

31.  Comment  on  proposed  amendments 
from  Mary-beth  Boughton,  Oneita  Industries; 
2  pages;  January  9, 1995. 

32.  Comment  on  proposed  amendments 
from  James  McMullen,  Learn  Not  to  Burn 
Foundation,  National  Fire  Protection 
Association;  2  pages:  January  13, 1995. 

33.  Comment  on  proposed  amendments 
from  Phillip  J.  Wakelyn,  Ph.D.,  National 
Cotton  Council  of  America;  7  pages;  January 
9, 1995. 

34.  Comment  on  proposed  amendments 
from  John  Wigodsky,  Fruit  of  the  Loom;  1 
page;  January  5, 1995. 

35.  Comment  on  proposed  amendments 
from  Julie  Goldscheider,  Impact  Impxirts 
International,  Inc.;  3  pages;  January  9, 1995. 

36.  Comment  on  prop)osed  amendments 
from  Alfred  K.  Whitehead,  International 
Association  of  Fire  Fighters;  1  page;  July  31, 
1995. 

37.  Comment  on  proposed  amendments 
from  Frank  Albert,  Fire  Prevention  Canada;  2 
pages:  August  1, 1995. 

38.  Comment  on  proposed  amendments 
from  Andrew  M.  Munster,  M.D.,  American 
Bum  Association;  2  pages;  August  29, 1995. 

39.  Comment  on  proposed  amendments 
from  Ramsey  J.  Choucair,  M.D.,  Shriners 
Hospitals  for  Crippled  Children,  Bums 
Institute;  2  pages;  August  30, 1995. 

40.  Comment  on  prop)osed  amendments 
from  Phillip  J.  Wakelyn,  Ph.D.,  National 
Cotton  Council  of  America;  2  pages; 
September  8, 1995. 

41.  Comment  on  proposed  amendments 
from  Anthony  R.  O'Neill,  National  Fire 
Protection  Association,  with  enclosures;  7 
pages;  October  23, 1995. 

42.  Comment  on  prop)osed  amendments 
from  Carl  Schlosser,  Salant  Children's 
Apparel  Group:  1  page;  October  10, 1995. 

43.  Comment  on  proposed  amendments' 
from  Mary  Jane  Murray;  1  page;  undated. 

44.  Comment  on  proposed  amendments 
from  Tim  Ackerman,  T  &  G  Associates,  Inc., 
with  enclosure;  3  pages;  October  25, 1995. 

45.  Comment  on  proposed  amendments 
from  John  McCarthy,  Kid  Duds,  with 
enclosure;  3  pages;  October  30, 1995. 

46.  Comment  on  proposed  amendments 
from  Leigh  Ann  Schwarzkopf,  Kid  Duds, 
with  enclosure;  8  pages:  January  5, 1996. 

47.  Comment  on  proposed  amendments 
from  Phillip  J.  Wakelyn,  Ph.D.,  National 
Cotton  Council  of  America;  2  pages;  October 
30, 1995. 

48.  Comment  on  proposed  Amendments 
from  Phillip.  J.  Wakelyn,  Ph.D.,  National 
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Cotton  Council  of  America,  with  enclosures; 
5  pages;  December  18, 1995. 

49.  Comment  on  proposed  Amendments 
from  Phillip.  J.  Wakelyn.  Ph.D.,  National 
Cotton  Council  of  America,  with  enclosure; 
3  pages;  December  21, 1995. 

50.  Conunent  on  proposed  amendments 
from  Leonard  S.  Bernstein,  Candlesticks,  Inc.; 
2  pages;  October  31, 1995. 

51.  Comment  on  proposed  amendments 
from  Leonard  S.  Bernstein,  Candlesticks,  Inc., 
with  enclosure;  3  pages;  December  14, 1995. 

52.  Comment  on  proposed  amendments 
from  Leonard  S.  Bernstein,  Candlesticks,  Inc.; 

1  page;  January  10, 1996. 

53.  Comment  on  proposed  amendments 
from  Mary-beth  Boughton,  Oneita  Industries; 

2  pages;  November  6, 1995. 

54.  Comment  on  proposed  amendments 
from  G.  L.  Collier,  I-C  Manufacturing 
Company,  with  enclosure;  5  pages;  December 
30, 1995. 

55.  Conunent  on  proposed  amendments 
from  Hy  Grubman,  InnerWorld;  1  page; 
December  28, 1995. 

56.  Comment  on  proposed  amendments 
from  Jack  Brownstein,  Waterbury  Garment 
Corporation,  with  enclosure;  2  pages;  January 
3, 1996. 

57.  Comment  on  proposed  amendments 
from  Craig  V.  Mayer,  P.E.;  2  pages;  January 
5, 1996. 

58.  Comment  on  prop>osed  amendments 
from  Gerald  L.  Collier,  Children's  Sleepwear 
Coalition;  5  pages;  January  24. 1996. 

59.  Comment  on  proposed  amendments 
from  Stephen  Schnitzer  and  Marvin 
Sandberg,  PCA  Apparel;  5  pages;  February  6, 
1996. 

60.  Comment  on  proptosed  amendments 
from  The  Coalition  for  American  Trauma 
Care;  2  pages;  February  6, 1996. 

61.  Conunent  on  proposed  amendments 
from  Cressie  Goff,  Sew  Sweet  Stitches,  and 
Carol  Grider,  R.N.,  with  enclosures;  3  pages; 
February  21, 1996. 

62.  Memorandum  from  Terry  L  Kissinger, 
Ph.D..  EHHA,  to  Terrance  R.  Karels,  ECPA, 
entitled  "Injury  Data  Related  to  the 
Children's  Sleepwear  Standards";  13  pages; 
July  12, 1995. 

63.  Letter  from  Carole  LaCombe,  Director. 
Product  Safety  Canada,  to  Eric  C.  Peterson, 
Executive  Director,  Consumer  Product  Safety 
Commission,  concerning  Canadian  standards 
for  the  flanunability  of  children's  sleepwear. 

3  pages;  September  13, 1993. 

64.  Memorandum  from  Linda  Fansler,  ES, 
concerning  telephone  conversation  between 
8ta£F  of  the  Consiuner  Product  Safety 


Commission  and  staff  of  Consumer  and 
Corporate  Affairs  Canada  on  June  18, 1992, 
concerning  the  Canadian  standards  for  the 
flanunability  of  children's  sleepwear;  3 
pages. 

65.  Memorandum  from  Linda  Fansler, 
ESME,  to  Terrance  R.  Karels,  ECPA,  entitled 
"Tight  Fitting  Children's  Sleepwear";  5 
pages;  July  14, 1995. 

66.  Memorandum  from  Terrance  R.  Karels, 
Project  Manager,  to  Warren  J.  Prunella, 
Associate  Executive  Director  for  Economic 
Analysis,  entitled  "Sleepwear  Market 
Update";  2  pages;  October  6, 1995. 

67.  Final  Regulatory  Analysis  for 
amendments  of  the  children's  sleepwear 
standards  by  Terrance  R.  Karels;  8  pages;  July 
1995. 

68.  Memorandum  from  David  Schmeltzer, 
Aftistant  Executive  Director  for  Compliance, 
to  Terrance  Karels,  Project  Manager,  entitled 
"Sleepwear  Briefing  Package";  4  pages; 
August  24, 1995. 

69.  Memorandum  from  Patricia  Fairall, 
Compliance  Officer,  to  Terrance  Karels, 
Project  Manager,  entitled  "Compliance 
Discussion  of  the  Proposed  Amendments  to 
the  Children's  Sleepwear  Standards";  2 
pages;  June  26, 1995. 

70.  M«norandum  from  Terry  L.  Kissinger, 
Ph.D.,  EHHA,  to  Terrance  R.  Karels,  ECPA, 
entitled  "Response  to  Public  Comments 
Received  after  Publication  of  the  Notice  of 
Proposed  Rulemaking";  8  pages;  July  12, 
1995. 

71.  Memorandum  from  George  Sweet, 
EPHF,  to  Terrance  R.  Karels,  ECPA,  entitled 
"Human  Facton  Responses  to  Sleepwear 
NPR  Comments";  7  pages;  May  5, 1995. 

72.  Memorandum  from  Linda  Fansler, 
ESME,  to  Terrance  R.  Karels,  ECPA,  entitled 
"Response  to  Comments";  3  pages;  July  14, 
1995. 

73.  Memorandum  from  Suad  Nakamura, 
Ph.D.,  EHPS,  to  Terrance  R  Karels,  Project 
Manager,  entitled  "Children's  Sleepwear — 
Response  to  Comments  on  the  Notice  of 
Proposed  Rulemaking";  2  pages;  July  19, 
1995. 

74.  Memorandum  from  Patricia  Fairall, 
Compliance  Officer,  to  Terrance  R.  Karels, 
Program  Manager,  entitled  "Response  to 
Comments  from  Proposed  Amendments  to 
the  Children's  Sleepwear  Standards 
published  in  the  Federal  Register  on  October 
25, 1994";  5  pages;  June  26, 1995. 

75.  Memorandum  from  Terry  L  Kissinger, 
Ph.D.,  EHHA,  to  Terrance  R.  Karels,  ECPA, 
entitled  "Response  to  Letter  from  John 


Krasny  to  James  Hoebel";  5  pages;  August  3, 
1995. 

76.  Memorandum  from  George  Sweet, 
ESHA,  to  Terrance  R.  Karels.  ECPA,  entitled 
"Issues  involved  in  amendment  the 
sleepwear  flammability  regulation:  Sizing 
and  Labeling";  3  pages;  September  20, 1995. 

77.  Memorandum  from  Karen  G.  Krushaar, 
OIPA.  to  Terrance  R.  Karels,  ECPA,  entitled 
"Children's  Sleepwear  Informational 
Campaign";  2  pages;  July  11, 1995. 

78.  Position  statement  of  the  National  Fire 
Protection  Association  and  the  Learn  Not  to 
Bum  Foundation  in  Opposition  to  the 
Proposed  Amendment  of  the  Children's 
Sleepwear  Standards;  5  pages;  July  1995. 

79.  Letter  from  John  F.  Krasny  to  J.  F. 
Hoebel  concerning  paper  by  Vickers,  Krasny, 
and  Tovey  entitled  "Some  Apparel  Fire 
Hazard  Parameters";  2  pages:  July  17. 1995. 

80.  Memorandum  from  Linda  Fansler, 
ESME,  concerning  telephone  conversation 
with  John  Krasny  on  September  20, 1995;  2 
pages. 

81.  Log  of  public  meeting  conducted  on 
April  25. 1995,  concerning  proposed 
amendments  of  the  children's  sleepwear 
flammability  standards;  4  pages. 

82.  Memorandum  from  James  F.  Hoebel, 
Chief  Engineer  for  Fire  Hazards,  to  Terrance 
R.  Karels.  Project  Manager,  entitled 
"Children's  Sleepwear";  3  pages;  October  10, 
1995. 

83.  Memorandum  from  Warren  J.  Prunella. 
Associate  Executive  Director  for  Economic 
Analysis,  to  flle  concerning  small  business 
effects  of  proposed  amendments  to  the 
children's  sleepwear  flammability  standards; 
3  pages;  February  17, 1995. 

84.  Memorandum  from  Warren  J.  Prunella, 
Associate  Executive  Director  for  Economic 
Analysis,  to  Eric  A.  Rubel,  General  Counsel, 
concerning  requirements  for  Congressional 
review  of  flnal  amendments  to  the  children's 
sleepwear  standards;  3  pages;  undated. 

85.  Vote  sheet  to  accompany  briefing 
package  on  children's  sleepwear 
flammability  standards;  2  pages;  October  11, 
1995. 

86.  Memorandum  from  Terrance  R.  Karels, 
Project  Manager,  and  Ronald  L.  Medford, 
Assistant  Executive  Director  for  Hazard 
Identiflcation  and  Reduction  entided 
"Questions  Regarding  Children's  Sleepwear 
Amendments,"  with  attachments:  21  pages; 
January  30, 1996. 
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BILLMQ  COM  63a6-01-P 


196 


Monday 
September  9,  1996 


m  ^^^v       ^ 


Part  IV 


^ 

illDI 

^L 

3 

■^ 

Department  of 
Education 

Federal  Pell  Grant  Program;  Notice 


47652 


)96 


Federal  Register  /  Vol.  61,  No.  175  /  Monday,  September  9,  1996  /  Notices 


DEPARTMENT  OF  EDUCATION 
Federal  Pell  Grant  Program 

AGENCY:  DepBTtment  of  Education. 

ACTION:  Noti(»;  deadline  dates  for 
receipt  of  apblications,  reports,  and 
other  docunints  for  the  1996-97  award 
year. 

SUMMARY:  The  Secretary  announces  the 
deadline  dates  for  receiving  documents 
from  persons  applying  for  grants  under, 
and  from  institutions  participating  in, 
the  Federal  Pell  Grant  Program  in  the 
1996-97  award  year. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jacquelyn  C.  Butler.  Program  Specialist, 
Pell  and  Sta1|e  Grant  Section,  Grants 
Branch,  Polity  Development  Division, 


Policy,  Training,  and  Analysis  Service, 
Office  of  Postsecondary  Education,  U.S. 
Department  of  Education,  600 
Independence  Avenue,  S.W.  (ROB-3, 
Room  3045),  Washington,  DC  20202- 
5447.  Telephone:  (202)  708-^1607. 
Individuals  who  use  a 
telecommunications  device,  for  the  deaf 
may  call  the  Federal  Information  Relay 
Service  at  1-800-730-8913  between  9 
a.m.  and  8  p.m..  Eastern  time,  Monday 
throu^  Friday. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Pell  Grant  Program, 
administered  by  the  U.S.  Department  of 
Education  (Department),  provides  grants 
to  students  attending  eligible 
institutions  of  higher  education  to  help 
them  pay  for  their  educational  costs. 
The  program  supports  Goals  2000,  the 


President's  strategy  for  moving  the 
Nation  toward  the  National  Education 
Goals,  by  enhancing  opportunities  for 
postsecondary  education.  The  National 
Education  Coals  call  for  increasing  the 
rate  at  which  students  graduate  from 
high  school  and  pursue  high  quality 
postsecondary  education  and  for 
supporting  life-long  learning.  Authority 
for  Uie  Federal  Pell  Grant  Program  is 
contained  in  section  401  of  the  Higher 
Education  Act  of  1965.  as  amended,  20 
U.S.C.  1070a. 

Deadline  Dates 

The  following  tables  provide  the 
deadline  dates  for  the  Federal  Pell  Grant 
Program  for  the  1996-97  award  year. 
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A.  Deadline  Dates  for  Application  Processing  and  Receipt  of  Student  Aid 
Reports  rSARs)  or  Institutional  Student  Information  Records  riSIRs^ 


Who  Submits? 


What  is  Submitted? 


Where  is  it 
Submitted? 


What  is  the 
Deadline  Date? 


Student 


A  paper  original  Free 
Application  for  Federal 
Student  Aid  (FAFSA)  or 
renewal  application 
(Renewal  FAFSA) 


Multiple  Data  Entry 
(MDE)  Servicer 
listed  on  the 
student ' s 
application 


June  30,  1997 


Student 


FAFSA  Express 


Central  Processing 
System  (CPS) 


June  30,  1997 


Student  thru 
institution 


An  electronic  original 
or  renewal  application 
(EDExpress) 


CPS 


*June  30,  1997 


Student 


SAR  corrections, 
confirmations,  and 
duplicate  requests 


MDE  Servicer  listed 
on  the  student's 
SAR 


August  15,  1997 


Student  thru 
institution 


ISIR  corrections, 
confirmations,  and 
duplicate  requests 


CPS 


♦August  15,  1997 


Student 


Valid  SAR 


Institution 


The  earlier  of: 

-  the  student's 
last  date  of 
enrollment;  or 

-  August  29,  1997 


Student  thru 
CPS  to 
institution 


Valid  ISIR 


Institution 
receives  ISIR  from 
the  CPS 


The  earlier  of: 

-  the  student's 
last  date  of 
enrol Iment ;  or 

-  August  29,  1997 


Student 


Verification  documents 


Institution 


The  earlier  of: 

-  60  days  after 
the  student's 
last  date  of 
enrollment;  or 

-  August  29,  19971 


*  The  deadline  for  submitting  electronic  transactions  is  prior  to 
midnight  (Central  Time)  on  the  deadline  date.  Transmissions  must  be 
completed  and  the  records  must  be  accepted  for  processing  before 
midnight  to  meet  the  deadline.   Transmissions  started  but  not 
completed  until  after  midnight  are  not  considered  on  time. 
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Nho 

SulMiitla? 


Invtitudion 


At  laast  on« 
Acc«ptabl«  atudsnt 
Payment  Data  racord 
muat  ba  aubmittad  for 
aach  Padaral  Pall 
Crant  raciplant  at 
tha  inatltution  by: 

-Raciplant  Data 
Bxchanya  (Tapa);  or 

-Floppy  Dlak  Data 
Bxchanga;  or 

-Electronic  Data 
Exchange** 


B.  Deadline  Dates  for  Reportino  Federal  Pell  Grant  Student  Payment  Data 

3 


What  la  Subaittad? 


Hhara  i*  it  Submitted? 


1.  Inatitutiona  trananitting 
atudant  Paynent  Data  uaing 
Recipient  Data  Exchange  or 
Floppy  Diak  Data  Exchange 
auboiit  through: 

Regular  Nails 

U.S.  Department  of  Education 
Application  &  Pell  Proceaaing 

Syatama  Division,  PSS 
P.O.  Box  10800 
Harndon,  Virginia  20172-7009 

or 

Coemercial  Courier: 

U.S.  Department  of  Education 
Application  K  Pell  Processing 

Syatama  Division,  PSS 
c/o  PRC  Inc. 
G-TOl  PGRFMS/DMS 
12001  Sunrise  Valley  Drive 
Reston,  Virginia  20191-3411 

2.  Institutions  transmitting 
student  Payment  Data  using 
Electronic  Data  Exchange 
submit  through: 

Title  IV  Hide  Area  Network 


U.S.  Department  of  Education 
Institutional  Financial 

Management  Division,  AFMS 
P.O.  Box  23791 
Hashington,  DC  20026-0791 


Mhat  is  tha  Deadline  Date? 


An  inatltution  ia  required  to 
aubmit  atudant  Payment  Data 
not  later  than  30  calendar 
daya  after  the  inatltution: 
-makes  a  payment;  or 
-becomea  aware  of  the  need  to 
sMke  an  adjuatment  to 
previously  reported  student 
Payment  Data  or  expected 
atudant  Payment  Data. 
(Following  thia  chart  ia  a 
detailed  discussion 
explaining  an  inatltution 'a 
reaponsibility  for  reporting 
atudant  Payment  Data.) 


After  September  30,  1997  only 

if: 

-downward  adjuatment  of 

previously  reported  award; 

or 
-initial  audit  or  program 

review  finding  per 

34  CFR  part  690.83. 


Administrative  relief  based 
on  an  administrative  error 
by  the  Department  or 
Departmental  contractors: 
January  31,  1998 


••Tranaiiission  of  student  Payment  Data  u^ing  Electronic  Data  Exchange  muat  be  atarted  prior 
to  midnight  on  the  deadline  date. 
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Deadline  for  Reporting  FedCTal  Pell 
Grant  Student  Payment  Data 

In  the  1995-96  award  year, 
institutions  were  required  to  report 
student  "Payment  Data"  to  the 
Department  by  fixed  reporting  periods. 
(Student  Payment  Data  include  both  the 
Federal  Pell  Grant  payment  that  an 
institution  m^es  to  a  student  and  the 
Federal  Pell  Grant  {>ayment  it  expects  to 
make  to  that  student  for  an  award  year.) 
Thus,  for  example,  an  institution  was 
required  to  report  student  Payment  Data 
to  the  Department  by  October  15, 1995 
if  it  paid  a  Federal  Pell  Grant  to  a 
student  at  any  time  during  the  period  of 
July  1, 1995  through  October  15, 1995. 

For  the  1996-97  award  year,  the 
Secretary  has  changed  the  period  for 
reporting  student  Payment  Data  to  the 
Department.  Reporting  periods  are  not 
fixed  but  are  based  on  the  date  an 
institution  pays  a  Federal  Pell  Grant  to 
a  student.  Under  this  reporting 
requirement,  an  institution  must  submit 
to  the  Department  Payment  Data  for  a 
student  not  later  than  30  calendar  days 
after  the  institution  makes  a  payment  to 
the  student.  In  addition,  if  the 
institution  becomes  aware  that 
previously  reported  payments  or 
expected  payments,  i.e.,  Payment  Data, 
for  a  student  are  no  longer  accurate,  the 
institution  must  submit  accurate 
Payment  Data  for  that  student  to  the 
Department  not  later  than  30  calendar 
days  after  becoming  aware  of  the 
change. 

The  following  two  examples  illustrate 
the  new  reporting  requirement.  As  a 
first  example,  a  student  enrolls  for  the 
fall  1996  semester  at  an  institution.  The 
institution  pays  that  student  his  Federal 
Pell  Grant  award  for  that  semester  on 
September  5, 1996.  The  institution  must 
submit  that  student's  Payment  Data  to 
the  Department  not  later  October  5, 
1996. 

As  a  second  example,  a  student 
enrolls  for  the  fall  1996  semester  as  a 
full-time  student,  and  the  institution 


expects  the  student  to  enroll  as  a  full- 
time  student  for  the  spring  1997 
semester.  The  institution  pays  that 
student  his  Federal  Pell  Grant  award  for 
the  fall  1996  semester  on  September  5, 
1996.  The  institution  submits  that 
student's  Payment  Data  to  the 
Department  on  October  1, 1996.  On 
January  15, 1997  the  student  eiut>lls  in 
the  spring  1997  semester  as  a  half-time 
student.  The  institution  must  submit  to 
the  Department  revised  Payment  Data 
for  that  student  not  later  February  14, 
1997. 

Because  some  institutions  have  not 
yet  received  computer  software 
necessary  to  submit  student  Payment 
Data  to  the  Department  and  this  notice 
is  being  published  after  the  beginning  of 
the  1996-97  award  year,  the  Secretary 
understands  that  not  all  institutions  will 
initially  report  student  Payment  Data 
within  the  30-day  reporting  period. 
Therefore,  the  Secretary  will  not  take 
adverse  actions  against  an  institution 
that  does  not  initially  submit  student 
Payment  Data  within  the  30-day 
reporting  period  during  the  first  three 
months  of  the  1990-97  award  year. 

Proof  of  Delivery 

The  Department  accepts  as  proof,  if 
the  documents  were  submitted  by  mail 
or  by  non-U.S.  Postal  Service  courier, 
one  of  the  following:. 

(1)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(2)  A  legibly-dated  U.S.  Postal  Service 
postmark. 

Note:  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark.  Before 
relying  on  this  method  of  proof  of  mailing, 
an  institution  should  check  with  the  post 
office  at  which  it  mails  its  submission.  An 
institution  is  strongly  encouraged  to  use  First 
Qass  Mail. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  courier. 

(4)  Other  proof  of  mailing  or  delivery 
acceptable  to  the  Secretary. 


The  Department  accepts  hand 
deliveries  at  the  address  stated  in  the 
previous  chart  between  8  a.m.  and  4:30 
p.m.  Eastern  Time  on  days  other  than 
Saturday,  Simday,  or  Federal  holidays. 

An  institution  that  transmits  its 
student  Payment  Data  information  via 
the  EDE  Electronic  Payments  service 
must  ensure  that  its  transmission  is 
completed  before  midnight  (local  time 
at  the  institution's  EDE  destination 
point)  on  September  30, 1997. 

Other  Sources  for  Detailed  Information 
on  the  Application  and  Automated 
Processes 

A  more  detailed  discussion  of  the 
student  application  process  for  the 
Federal  Pell  Grant  Program  is  contained 
in  the  1996-97  Student  Guide,  Funding 
Your  Education,  the  1996-97 
Counselor's  Handbook  for  High  Schools, 
the  1996-97  Counselor's  Handbook  for 
Postsecondary  Schools,  A  Guide  to 
1996-97  SARs  and  ISIRs  (Action  Letter 
#8  March  1996),  and  the  1996-97 
Federal  Student  Financial  Aid 
Handbook.  A  more  detailed  discussion 
of  the  institutional  reporting 
requirement  for  student  Payment  Data 
for  the  Federal  Pell  Grant  Program  is 
contained  in  the  1996-97  Federal 
Student  Financial  Aid  Handbook. 

Applicable  Regulations 

The  regulations  applicable  to  this 
program  are  the  Federal  Pell  Grant 
Program  regulations  in  34  CFR  part  690, 
the  Student  Assistance  General 
Provisions  regulations  in  34  CFR  part 
668,  and  the  Institutional  Eligibility 
regulations  in  34  CFR  part  600. 

(Catalog  of  Federal  Domestic  Assistance  No. 
84.063,  Federal  Pell  Grant  Program) 
(Authority:  20  U.S.C.  1070a) 

Dated:  August  23, 1996. 
David  A.  Longanecker, 
Assistant  Secretary  for  Postsecondary 
Education. 
[FR  Doc.  96-22811  Filed  9-^-96;  8:45  am] 
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Presidential  Documents 


Executive  Order  13017  of  September  5,  1996 

Advisory  Commission  on  Consumer  Protection  and  Quality  in 
the  Health  Care  Industry 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  the  Federal  Advisory  Commit- 
tee Act,  as  amended  (5  U.S.C.  App.),  it  is  hereby  ordered  as  follows: 

Sectioii  1.  Establishment,  (a)  There  is  established  the  Advisory  Commission 
on  Consumer  Protection  and  Quality  in  the  Health  Care  Industry  (the  "Com- 
mission"). The  Commission  shall  be  composed  of  not  more  than  20  members 
to  be  appointed  by  the  President.  The  members  will  be  consumers,  institu- 
tional health  care  providers,  health  care  professionals,  other  health  care 
workers,  health  care  insurers,  health  care  purchasers,  State  and  local  govern- 
ment representatives,  and  experts  in  health  care  quality,  financing,  and 
administration. 

(b)  The  Secretary  of  Health  and  Human  Services  and  the  Secretary  of 
Labor  shall  serve  as  Co-Chairs  of  the  Commission.  The  Co-Chairs  shall 
report  through  the  Vice  President  to  the  President. 

Sec.  2.  Functions,  (a)  The  Commission  shall  advise  the.President  on  changes 
occurring  in  the  health  care  system  and  recommend  such  measures  as  may 
be  necessary  to  promote  and  assure  health  care  quality  and  value,  and 
protect  consumers  and  workers  in  the  health  care  system.  In  particular, 
the  Commission  shall: 

(1)  Review  the  available  data  in  the  area  of  consumer  information  and 
protections  for  those  enrolled  in  health  care  plans  and  make  such  rec- 
ommendations as  may  be  necessary  for  improvements; 

(2)  Review  existing  and  planned  work  that  defines,  measures,  and  promotes 
quality  of  health  care,  and  help  build  further  consensus  on  approaches 
to  assure  and  promote  quality  of  care,  in  a  changing  delivery  system;  and 

(3)  Collect  and  evaluate  data  on  changes  in  availability  of  treatment  and 
services,  and  make  such  recommendations  as  may  be  necessary  for  improve- 
ments. 

(b)  For  the  purpose  of  carrying  out  its  functions,  the  Commission  may 
hold  hearings,  establish  subcommittees,  and  convene  and  act  at  such  tim'es 
and  places  as  the  Commission  may  find  advisable. 

Sec  3.  Reports.  The  Commission  shall  make  a  preliminary  report  to  the 
President  by  September  30,  1997.  A  final  report  shall  be  submitted  to  the 
President  18  months  after  the  Commission's  first  meeting. 

Sec.  4.  Administration,  (a)  To  the  extent  permitted  by  law,  the  heads  of 
executive  departments  and  agencies,  and  independent  agencies  (collectively 
"agencies")  shall  provide  the  Commission,  upon  request,  with  such  informa- 
tion as  it  may  require  for  the  purposes  of  carrying  out  its  functions. 

(b)  Members  of  the  Commission  may  receive  compensation  for  their  work 
on  the  Commission  not  to  exceed  the  daily  rate  specified  for  Level  IV 
of  the  Executive  Schedule  (5  U.S.C.  5315).  While  engaged  in  the  work 
of  the  Commission,  members  appointed  from  among  private  citizens  of  the 
United  States  may  be  allowed  travel  expenses,  including  per  diem  in  lieu 
of  subsistence,  as  authorized  by  law  for  persons  serving  intermittently  in 
the  Government  service  (5  U.S.C.  5701-5707)  to  the  extent  funds  are  available 
for  such  purposes. 
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(c)  To  the  extent  pennitted  by  law  and  subject  to  the  availability  of 
appropriations,  the  Department  of  Health  and  Human  Services  shall  provide 
the  Commission  with  administrative  services,  funds,  facilities,  staff,  and 
other  support  services  necessary  for  the  performance  of  the  Commission's 
hinctions.  The  Secretary  of  Health  and  Human  Services  shall  perform  the 
administrative  functions  of  the  President  under  the  Federal  Advisory  Commit- 
tee Act,  as  amended  (5  U.S.C.  App.),  with  respect  to  the  Commission. 
Sec  5.  General  Provision.  The  Commission  shall  terminate  30  days  after 
submitting  its  final  report,  but  not  later  than  2  years  firom  the  date  of 
this  order,  unless  extended  by  the  President. 
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September  5,  1996. 
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editorialty  compiled  as  an  aid 
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IncJuston  or  exclusion  from 
this  list  has  no  legal 
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COMMERCE  DEPARTMENT 
National  Oceanic  and 
Abnoaphertc  Administration 
Endarigered  and  threatened 
species: 

Umpqua  River  cutthroat 
trout;  published  8-9-96 
Fishery  conservation  and 
management 

Gulf  of  Aiaska  groundfish; 
published  8-9-96 

ENERGY  DEPARTMENT 

Acquisition  regulations: 

Miscellaneous  amendments; 
Federal  regulatory  reform; 
published  8-9-96 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Clean  Air  Act 

State  operatirtg  permits 
programs- 
Tennessee;  published  7- 
11-96 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Telephone  network, 
connection  of  terminal 
equipment- 
Technical  amendments; 
published  9-9-96 
Ftadio  stations;  table  of 
assignments: 
Califorrua;  published  8-6-96 

Colorado  et  al.;  put>lished  8- 
15-96 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Fair  housing: 
Complaint  processing; 
subpoena  provision 
removed;  published  8-8-96 

INTERIOR  DEPARTMENT 
Hearings  and  Appeals 
Office,  Interior  Department 

Administrative  procedures: 
Heanngs  arxj  appeals 
procedures;  published  9-9- 
96 

NUCLEAR  REGULATORY 
COMMISSION 

Production  and  utilization 
facilities;  donwstic  licensing: 
Nuclear  power  plants- 


Codes  and  standards; 
subsections  IWE  and 
IWU  published  8-8-96 
SECURITIES  AND 
EXCHANGE  COMMISSION 
Securities: 
Form  BD  amendments 
Compliance  date 
suspension;  put)lished 
9-9-96 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
AttiedSignal  Inc.;  putilished 

8-19-96 
Fokken  published  8-&-96 
TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Motor  vehicle  safety 
standards: 
Air  brake  systems- 
Lor)g-stroke  brake 
chambers;  published  7- 
11-96 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes: 
Sectkxi  355  distritxjtkxis  by 
U.S.  corporations  to 
foreign  persom; 
treatment;  put>lished  8-14- 
96 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agrlcuttural  Marlwting 
Service 

Almonds  grown  in  Caiifomia; 

comments  due  by  9-19-96; 

published  8-20-96 
Marketing  orders;  expenses 

and  assessment  rates; 

comments  due  by  9-16-96; 

published  8-16-96 
Oranges  and  grapefruit  grown 

in  Texas;  comments  due  by 

9-20-96;  published  8-21-96 

AGRICULTURE 
DEPARTMENT 
Anima*  and  Plant  Health 
Inspection  Service 

Exportation  and  importatkm  of 
animals  and  animal 
products: 

Foreign  >regions2  criteria 
based  on  risk  class 
levels,  etc.;  comments 
due  by  9-16-96;  published 
7-11-96 
AGRICULTURE 
DEPARTMENT 
Federal  Crop  Insurance 
Corporation 
Administrative  regulatk>r>s: 


Crop  insurarKe  coverage  for 
production  of  agricultural 
commodrty  on  highly 
erodible  land  or  converted 
weVtand;  comments  due 
by  9-20-96;  published  7- 
23-96 

AGRICULTURE 
DEPARTMENT 
Farm  Service  Agency 

Federal  claims  coUectkm; 
administrative  offset; 
comments  due  t>y  9-16-96; 
published  8-30-96 

AGRICULTURE 
DEPARTMENT 

Rural  Business-Cooperative 
Service 

Federal  claims  cdlectkxi; 
admir>istrative  offset, 
comments  due  by  9-16-96; 
published  8-30-96 

AGRICULTURE 
DEPARTMENT 
Rural  Housing  Service 

Federal  claims  collectkyi; 
administrative  offset; 
comments  due  by  9-16-96; 
published  8-30-96 

AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 

Federal  claims  collectran; 
administrative  offset; 
comments  due  by  9-16-96; 
published  8-30-96 

AGRICULTURE 
DEPARTMENT 

Acquisitx>n  regulations: 
Federal  regulatory  review; 
comments  due  by  9-16- 
96;  published  7-16-96 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management 

Summer  fkxjnder  comments 
due  t>y  9-16-96;  put>lished 
8-26-96 
Sunvner  ftounder,  scup,  and 
black  sea  t>ass; 
comments  due  by  9-19- 
96;  published  8-23-96 
Marine  mammals: 
Endangered  fish  or  wiklife- 
Anadramous  Atlantk; 
salmon  in  seven  Maine 
rivers;  comments  due 
by  9-17-96;  published 
8-27-96 
Incidental  taking- 
Naval  SKtivities;  USS 
Seawoif  sutxnarine 
shock  testing; 
comments  due  by  9-17- 
96;  published  8-2-96 
Naval  activities;  USS 
Seawoif  submarine 
shock  testing; 


oorrecion;  oommenls 

due  by  9-17-96; 
published  8-23-96 

COMMOOTTY  FUTURES 
TRADING  COMMISSION 

Reporting  requirements: 
Opbons  and  futures  large 
trader  reports;  daily  filing 
requirements;  comments 
due  by  9-16-96;  published 
7-18-96 

DEFENSE  DEPARTMENT 

AcquisitkKi  regulations: 
Petroleum  products; 
comments  due  by  9-20- 
96;  published  7-22-96 
Small  Business 
Adminsitratkxi;  certificates 
of  competency  processing; 
conrvnents  due  by  9-20- 
96;  published  7-22-96 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Fuel  and  fuel  additives- 
Diesel  fuel  sulfur 
requirement  exemption; 
Alaska;  comments  due 
by  9-18-96;  published 
8-19-96 
Diesel  fuel  sulfur 
requirement  exemption; 
Alaska;  comments  due 
by  9-18-96;  published 
8-19-96 
Air  quality  implementatnn 
plans;  approval  and 
pronrKilgatkxi;  various 
States: 

Missouri;  comments  due  by 
9-20-96;  published  8-21- 
96 
Hazardous  waste  program 
autfxxizatkx^: 
Indiana;  comments  due  t>y 
9-19-96;  published  8-20- 
96 
SuperfuTKJ  program: 
Natk>nai  oil  arxl  hazardous 
sutistances  contngency 
plarv- 

National  priorities  list 
update;  comments  due 
by  9-16-96;  published 
8-15-96 

Natx>nal  priorities  list 
update;  comments  due 
by  9-16-96;  published 
8-15-96 

Natkxial  priorities  list 
update;  comments  due 
by  9-20-96;  published 
8-21-96 

National  priorities  list 
update;  comments  due 
by  9-20-96;  published 
8-21-96 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radk)  services,  special: 
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Private  land  mobile 
services- 
Pub6c  safety  rad» 
requirements  ttvough 
2010  calendar  year 
commerrts  due  by  9-20- 
96;  published  5-20-96 
Radio  stations:  tabte  of 
assignments: 

Art(ansas;  comments  due  by 
9-16-96;  published  9-3-96 
Colorado;  comments  due  by 
9-16-96;  published  8-6-96 
Hawai;  comments  due  by 

9-16-96;  published  8-6-96 
Oklahoma;  oomments  due 
by  9-1&-9f:  published  8-6- 
96 

FEDCRAL  EMERGENCY 
MANAGEMEMT  AGENCY 

Disaster  assistance: 
Temporary  fiousing 
assistance;  mobile  homes 
and  travel  tralers; 
inventory  divestiture; 
comments  due  by  9-20- 
96;  pubiislwd  8-21-96 

FEO£RAL  RESERVE 
SYSTEM 

Reimbursement  for  providing 
financial  records  (Regulation 
S): 

Recordkeep^  requirements 
tor  certain  firuinciaJ 
records:  commerrts  due 
by  9-20-96;  published  8- 
21-96 

HEALTH  AND  HUMAN 
SERVICES  OCPARTMENT 
CMMren  and  Familiea 
Adminiatratiof) 

Aid  to  Familiei  with 
Dependent  ChiMren  under 
title  IV-A  of  the  Social 
Security  Act;  chiM  support 
cooperation  and  referral; 
comments  due  by  9-16-96; 
published  7-17-96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drag 
Administration 
Food  addHivea: 
Adhesive  coatings  arxl 
componerrts- 
Dimethyl  1,4- 
cyctohelutfiedi- 
carboxylate;  comments 
due  by  9-16-96; 
published  8-15-96 


Labeling  of  drug  products 

(OTC): 

Orally  ingested  drug 
products  containing 
cak:ium,  magnesium,  and 
potassium  (OTC); 
comments  due  by  9-20- 
96;  published  7-22-96 

Sodkjm  content  (OTC); 
labeling  provisions; 
comments  due  by  9-20- 
96;  published  7-22-96 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Pubic  arxl  Irxfan  housing: 
Public  housing  devetopment 

program;  Federal 

regulatory  review; 

comments  due  by  9-20- 

96;  published  7-22-96 
MTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 
Land  and  water 
Rights-of-way  over  lnd»n 

larxls;  comments  due  by 

9-16-96;  published  7-18- 

96 
Practice  arxl  procedura: 
Administrative  action 

appeals;  Federal 

regulatory  review; 

comments  due  by  9-19- 

96;  published  6-21-96 

INTERIOR  DEPARTMENT 
Land  Management  Bureau 
Patent  preparatxxi  and 
issuance;  comments  due  by 
9-16-96;  published  8-16-96 
INTERIOR  DEPARTMENT 
Fish  and  Witdllfe  Service 
Endangered  and  threatened 
species: 

Anadramous  Atlantic  salmon 
in  seven  Maine  rivers; 
comments  due  by  9-17- 
96;  published  8-27-96 
Coppertjelly  water  snake; 
comments  due  tjy  9-16- 
96;  published  7-16-96 
INTERIOR  DEPARTMENT 
Natural  resource  damage 
assessments 
Type  B  procedures; 
comments  due  by  9-16- 
96;  published  7-16-96 
JUSTICE  DEPARTMENT 
Bankruptcy  Reform  Act 
Standing  trustees; 
qualifKattons  and 


standards;  comments  due 
by  9-16-96;  published  7- 
18-96 
LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 
Constructkxi  arxl  general 
irxlustry  safety  and  health 
starxlards: 

Federal  regulatory  reform; 
comments  due  by  9-20- 
96;  published  7-22-96 
LIBRARY  OF  CONGRESS 
Copyright  Office,  Library  of 
Congress 

Digital  audk>  recording  devices 
arxj  media;  statements  of 
account;  verifKatkxi; 
comments  due  by  9-16-96; 
published  6-18-96 
PERSONNEL  MANAGEMENT 
OFFICE 

Health  benefits.  Federal 
emptoyees: 
Leave  without  pay  or 
insufficient  pay;  payment 
of  premiums;  corrvnents 
due  by  9-20-96;  published 
7-22-96 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
Los  Angeles-Long  Beach, 
CA;  safety  zone; 
comments  due  by  9-19- 
96;  published  7-19-96 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Admlnistiation 
Airworthiness  directives: 
Beech;  comments  due  by  9- 

17-96;  published  8-9-96 
Boeing;  comments  due  by 
9-16-96;  published  7-17- 
96 
British  Aerospace; 
commerrts  due  by  9-16- 
96;  published  7-17-96 
Fokker;  comments  due  by 

9-16-96;  published  8^96 
Hamiton  Standard; 
conxnents  due  t>y  9-16- 
96;  published  8-2-96 
Jetstream;  comments  due 
by  9-16-96;  published  8-7- 
96 
Lockheed;  comments  ckje 
by  9-16-96;  published  8-6- 
96. 


Sikorsky;  comments  due  t>y 
9-17-96;  published  7-19- 
96 

Class  D  airspace;  comments 
due  by  9-20-96;  published 
8-27-96 

Class  E  airspace;  comments 
due  by  9-16-96;  published 
9-5-96 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Motor  vehttle  safety 
starxlards: 

Occupant  aash  protectkxv- 

Air  bags;  reduction  of 
dangerous  impacts, 
espectalty  on  chiMren; 
comments  due  by  9-20- 
96;  published  8-6-96 

School  bus  manufacturers 
and  school  transportatxxi 
provklers;  public  meetir)g; 
comments  due  by  9-16- 
96;  published  6-19-96 

TREASURY  DEPARTMENT 

Comptrollar  of  ttw  Currency 

Natk>na)  banks  lerxjing  limits; 
comments  due  by  9-16-96; 
published  7-17-96 

TREASURY  DEPARTMENT 

tntamal  Revenue  Service 

lrxx>me  taxes: 

Extraordinary  dhnderxls; 
distributkxis  to  corporate 
sharehokters;  comments 
due  by  9-1&-96;  published 
6-18-96 

Securities  dealers;  mark-to- 
market;  equity  interests  in 
related  parties  and  dealer- 
customer  relatkxiship; 
comments  due  t>y  9-18- 
96;  published  6-20-96 

Structure;  definitx>n; 
comments  due  by  9-18- 
96;  published  6-20-96 

VETERANS  AFFAIRS 
DEPARTMENT 

Medical  benefits: 

Homeless  providers  grant 
and  per  diem  program; 
comments  due  ti^'  9-16- 
96;  published  7-16-96 
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CFR  CHECKUST 


TNto 


Stock  Numbw 


This  checktist,  prepared  by  the  Office  of  the  Federai  Register,  is 

published  weeidy.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

nuTTters,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  whwh  is  now  available  for  sale  at  the  Government  Printing 

Office. 

A  checklist  of  cun'ent  CFR  volumes  comprising  a  complete  CFR  set 
also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 
Affected),  wfiich  is  revised  monthly. 

The  annual  rate  for  subscription  to  all  revised  volumes  is  $883.00 
donf)estic,  S220.75  additional  for  foreign  mailing. 
Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 
accompanied  by  remittance  (check,  money  order,  GPO  Deposit 
Account,  VISA,  or  Master  Card).  Charge  orders  may  be  telephoned 
to  the  GPO  Order  Desk,  Monday  through  Friday,  at  {20Zi  512-1800 
from  8:00  am.  to  4KX)  p.m.  eastern  time,  or  FAX  your  charge  orders 
to  (202)  512-2250. 

Tld*  Slock  NumtMr  Pric*      RmWon  Date 


1, 2  (2  Resereed) (86WJ28-00001-1) $4.25 

3  (1995  Compitation 
and  Ports  100  and    - 
101) 


Feb.  1, 1996 


(869-028-00002-9) 22.00      'Ajn.  1,1996 


26.00 
20i)0 


4 „ (869-0284)0003-7)  .. 

SPartK 

1-699  (869-028-00004-5)  .. 

700-1199 (869-028-00005-3) .. 

1200-€nd,  6  (6 
Reserved) (869-028-00006-1)  .. 

7  Parts: 

0-26 (869-0284)0007-0) 22O0 

27-45  „ (869-028-00008-8) 11.00 

46-51  (869-028-00009-6) 13.00 

52  ;.: (869-O28-00010-0) 5.00 


5.50        Jon.  1,  1996 


Jan.  1,  1996 
Jan.  1,  1996 


53-209 (869-028-00011-8) 

210-299 (869-028-00012-6) 

300-399 (869-028-00013-4) 

400-699 (869-028-00014-2) 

700-899 „ (869-028-00015-1) 

900-999 (869-028-00016-9) 

1000-1199  (869-028-00017-7) 

1200-1499 (869-028-00018-5) 

1500-1899  (8694)28-00019-3) 

1900-1939  (869-028-00020-7) 

1940-1949  (869-028-00021-5) 

1950-1999  (869-O28-O0022-3) 

2000-£nd  .„ (869-028-00023-1) 

8 (869-O28-O00244)) 

9  Parts: 

1-199  (869-028-00025-8) 

200-En<J  (869-028-00026-6) 

10  Parts: 

0-50  „ _ (869-028-00027-4)  .....  30.00 

51-199 (869-0284X1028-2) 24.00 

200-399 (8694)28-00029-1) 5.00 

400-499 (869-0284)003(M) 21.00 

500-End  (869-028-00031-2) 34.00 


25X)0        Jan.  1,  1996 


Jan.  1,  1996 
Jan.  1,  1996 
Jan.  1,  1996 
Jan.  1,  1996 
Jan.  1,  1996 
Jon.  1,  1996 
Jon.  1,  1996 
Jon.  1,  1996 
Jan.  1,  1996 
Jan.  1,  1996 
Jan.  1,  1996 
Jan..l,  1996 
Jan.  1,  1996 
Jon.  1,  1996 
Jan.  1,  1996 
Jan.  1,  1996 
Jan.  1,  1996 


17.00 
35.00 
17.00 
22.00 
25.00 
30.00 
35.00 
29.00 
41.00 
16.00 
31.00 
39.00 
15.00 


23.00       Jan.  1,  1996 


30.00 
25.00 


Jon.  1,  1996 
Jan.  1,  1996 

Jon.  1,  1996 
Jan.  1,  1996 
Jan.  1,  1996 
Jon.  1,  1996 
Jon.  1,  1996 


11  (869-028-00032-1) 

12  Parts: 

1-199  (869-028-00033-9) 

200-219 (8694)284)0034-7) 

220-299 _ (8694)28-00035-5) 

300-499 (8694)284)0036-3) 

500-599 (8694)284)0037-1) 

600-End  _. (8694)284)0038-0) 


15.W        Jan.  1,  1996 


12.00 
17.00 
29.00 
21.00 
20.00 
31.00 


Jan.  1,  1996 
Jan.  1,  1996 
Jan.  1,  1996 
Jan.  1. 1996 
Jan.  1, 1996 
Jon.  1,  1996 


6S0 
19i)0 
26JH0 

21.00 
25A) 
31A) 


60-139 — (869-0284)00414)) 30A) 

140-199 > (86W)284)0042-8) 13D0 

200-1 199 (8694128-00043^) 23J)0 

1200-End (869-0284)0044-4) 160) 

15  Parts: 

0-299  _ (8694)284)0045-2) 16.00 

300-799 (8694)284)0046-1) 26X10 

800-End  (869-028-00047-9) MJOO 

16  Parts: 

0-149  (8694)284)0048-7)  .. 

150-999 (86^)28-00049-5)  . 

1000-End (8694)284)0050-9) .. 

17  Parts: 

1-199  (8694)28-00052-5)  .. 

200-239 (869-028-00053-3)  . 

240-End  (869-028-00054-1) ., 

18  Parts: 

1-149  (8694)28-000554)) 17.00 

150-279 (869-028-00056-8) 12J0 

280-399 (869-028-00057-6) 13«) 

400-€nd (869-0284)0058-4) 1 1  £0 

19  Parts: 

1-140  (869-028-00059-2) 26.00 

141-199 „ (869-028-0006O-6) 23D0 

200-End  ^ (869-028-00061-4) 12.00 

20  Parts: 

1-399  (869-028-00062-2)  .. 

400-499 (8694)28-00063-1)  .. 

500-End  (869-0284X»64-9)  .. 

21  Parts: 

1-99  (869-0284XX)65-7)  .. 

100-169 (869-0284)0066-5)  .. 

170-199 „..  (869-028-00067-3)  .. 

200-299 „ (8694)28-00068-1)  .. 

300-499 (869-028-00069-0)  .. 

500-599 (8694)28-00070-3)  .. 

600-799 _ (869-0284)0071-1)  .. 

80O-1299 (869-028-00072-0)  .. 

130O-€nd  ..._ (8694)28-00073-8)  .. 

22  Parts: 

1-299  (869-028-00074-6)  .. 

300-End  (8694)28-00075-4)  .. 

23  (869-0284)0076-2)  .. 

24  Parts: 

0-199  (869-028-00077-1)  .. 

200-219 (869-028-00078-9)  .. 

220-499 (869-02&4X)079-7)  .. 

500-699 (869-028-00080-1)  .. 

700-899 (869-028-00081-9)  .. 

900-1699  (869-028-00082-7)  .. 

1700-End (8694)28-00083-5)  .. 

25  (8694)28-00084-3)  .. 


.  (8694)284)0039-8) 18.00       Mar.  1,  1996 


13 

14  Parts: 

1-59 (8694)28-00040-1) MJOO 


Jan.  1, 1996 


20.00 
35.00 
32D0 

\bO0 
22J0O 
29.00 

7J00 
50.00 
280) 

8.50 
300) 
140) 

36.00 
240) 

210) 

xao 

14.00 
13.00 
14.00 
13.00 
2\J00 
14.00 

32.ro 

26  Parts: 

§§1.0-1-1.60 (86W)28-00085-l) 21.ro 

§§1.61-1.169 (8694)28-000864)) 34.ro 

§§  1.1 70-1. 3ro (869-028-00087-8) 24.ro 

§§  1.301-14ro (8694)28-00088-6) VJOO 

§§  1.401-1.440  ....; (869-028-00089-4) 31.ro 

§§1441-1.5ro  (869-028-00090-8)  22.ro 

§§  1.501-1.640 (869-028-00091-6) 210) 

§§  1.641-1.850 _....  (869-028-00092-4) 25.ro 

§§  1 .851-1 .907 (869-0284)0093-2) 260) 

§§1.908-1. lOro  (869-028-00094-1) 260) 

§§  1.1W1-1.14M  (869-028-00095-9) 260) 

§§  1.1401-€nd  (869-028-00096-7) 35.ro 

2-29  (869-028-00097-5) 2&J0O 

30-39  ., (869-0284)0098-3) XJOO 

40-49  .: (869-028-00099-1) 13.ro 

50-299  „ _ (869-0284)0100-9) 14.ro 

300-499 (869-0284)0101-7) 25.ro 


Jan. 
Jan. 
Jon. 
Jan. 

Jan. 
Jan. 
Jan. 

Jan. 
Jan. 
Jan. 

Apr. 
Apr. 
Apr. 

Apr. 
Apr. 
Apr. 
Apr. 

Apr. 
Apr. 
Apr. 

Apr. 
Apr. 
Apr. 

Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 

Apr. 
Apr. 

Apr. 

May 
May 
May 
May 
May 
May 
May 

May 

Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 


996 
996 
996 
996 

996 
996 
996 

996 
996 
996 

996 
996 
996 

996 
996 
996 
996 

996 
996 
996 

996 
996 
996 

996 

996. 

996 

996 

996 

996 

996 

996 

996 

996 
996 

996 

996 
996 
996 
996 
996 
996 
996 

996 


996 
996 
996 
996 
996 
996 
996 
996 
996 
996 
996 
996 
996 
996 
996 
996 
996 
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500-599... 
600-€nd  .. 

27Pw1s: 

1-199  

200-End  .. 


Stock  NUfTllMf 

..„..  (869-028-O0102-5) 6.00 

.....  (869^028-00103-i) 8.00 


.  (869^)28-00104-1) 44.00 

.  (869-O28-00105-<l) 13.00 


28 

1-42  

43-end  ... 

29Parta: 

0-99  . 

100^199.. 

500-899.. 

900-1899 

1900-1910  (§4 1901.1  to 

1910.999) 

1910  (§§  19101000  to 

end)  .... 
1911-1925 

1926 

1927-€nd. 


.  (869-<126-00108-1)  .„...  27X10 

(869-026-00109-0) 220) 

.  (8694)28-0010M) 26X» 

.  (869-028-00109-2) \2J0O 

.  (869-026-001 12-0) 36J)0 

.(869-026-00113-8) USD 


R#vtek)n  Dds 

*Apf.  1,  1990 
Apr.  1.  1996 

Apr.  1,  1996 
Apr.  1,  1996 

July  1,1995 
July  1,  1995 

J(iy  1.1996 
July  1,1996 
July  1,  1995 
July  1,  1995 


(869-026-00114-6) 33A)        July  1,  1995 


301 
1-199  .... 
200^699. 
700-€(Xl 


31 

0-199  _.. 

200-€nd  .... 

32PirtK 
1-39,  Vol.  I .. 
1-39,  Vol.  I . 
1-39,  Vol.  ■ 

1-190  -. 

191-^^99  ...„. 

400-629  

630-699  ...... 

700-799 

800-EfKJ  


331 

1-124  .... 

125-199 

200-€nd 


341 

1-299  

300-399... 
40(Hnd  .. 

35 

36PW1S 

1-199  ....„ 
200-€f)d  .. 

37 

38PartK 

0-17  

l»-€nd  .... 

•3© 

40  Parts: 

1-51  

52  

53-59  

60  

61-71  

72-85  

86  „.. 

87-135  

87-149 

150-189  ... 
190-259  ... 
260-299... 
30(>-399  ... 
400^124... 


(86^^)26-00115-4)  ...„.  22.00 

(869-026^116-2) 27i)0 

(869^)26-00117-1) 35.00 

(869-026-00118-9) 36.00 


(869^)26^)01 19-7) 25i)0 

(869-026-00120-1) 20J0 

(869-028^)01 19-0 384)0 


.  (869-026-00122-7) \SJ0O 

.  (869-026-00123-5)  „....     2SA) 


15JJ0 

19J0 

_ 18Jn 

...  (869^)26-00124-3) 32J)0 

....  (869-026-00125-1) 38A) 

(869^)26-00126-0) 26J)0 

(869^)28-00125^) 14X0 

....  (869-O26-O0128-6) 21.00 

(869-026^)0129^) TUXi 


.  (869^)26-00130-8) 20J)0 

.(869-O26-00131-6) 77J0O 

.  (86^-026^)0132-4)  „....     24.00 


.  (869-026-00133-2) 2SA) 

(869-026-00134-1) 21.00 

.  (869^026-00135-9) 37m 

.  (869-026-00136-7) 12A) 

.  (869-026-00137-5) 15J0 

.(869-026-00138-3) 37  A) 

.(869^)26-00139-1) 70JOO 

.  (869-026^)0140-5) 30O0 

.  (869O26-00141-3) 2OJ0O 

.  (869-028-00140-8)  .....  23A) 


.  (86^-026-00143-0) 401)0 

.  (869^)26-00144-8) 391)0 

.  (869-026-00145-6) 1 1.00 

.  (M9-026-00146-4  36jOO 

.  (869-O26-00147-2)  „....  36A) 

.(869-026-00148-1) 41.00 

.  (869-O2M)0149-9) 40JD0 

.  (869-028-00149-1) bJOO 

.  (869-026-O015O-2) 41J)0 

.  (869^)26-00151-1) 25J)0 

.  (869-026^152-9) \7J00 

.  (869-026-00153-7) 40J)0 

.(869-026-00154-5) 2\J00 

.  (869-028-00155-6) 33O0 


July  1,1995 
July  1,1995 
July  1,  1995 
July  1,1995 

July  1,1995 
July  1,1995 
July  1,1996 

Julyl,  1995 
July  1,1995 

2  July  1.  1984 

ajuly  1,  1984 

»July  1,  1984 

Julyl,  1995 

July  1.1995 

Julyl,  1995 

*July  1,  1991 

Julyl.  1995 

July  1.1995 

Julyl.  1995 
July  1,1995 
Julyl,  1995 

Julyl,  199S 
Julyl,  1995 
July  5,  1995 

Julyl,  199S 

Julyl,  1995 
July  1,1995 

July  1, 1995 

July  1,1995 
Julyl,  1995 

Julyl,  1996 

Julyl,  1995 
July  1,  1995 
Julyl,  1995 
July  1,1995 
July  1,1995 
July  1,1995 
Julyl,  1995 
July  1,1996 
Julyl,  1995 
Julyl,  1995 
Julyl,  1995 
Julyl.  1995 
July  1.1995 
Julyl,  1996 


8lod(  Number 

.... (869-026-00156-1) 30.00 

(869-026-00157-0) 25.00 

,(869-026-00158-8) 15.00 


Till* 

425-^W9  .... 
700-789  .... 
790-End  ... 

41  Chaptars: 

1, 1-Uo  1-10 .,~^ 

1,  l-inoAppendfa(,2(2Reserved) 

3-6 

7 - 

18,  Vol.  I,  Ports  1-6  ... 
18,Vol.ll,Parh6-19 


..  13.00 

UJOO 

6jno 

450 

13J)0 

13D0 

13X0 

18,  Vol.  Ill,  Ports  20-42 13.00 

19-100 13J0 

1-100  -..„- (869-026-00159-6) 9S0 

101  _ ,....  (869-026-00160-0) 29X0 

102-200  .„•. (869-028^)0161-1) 17O0 

201-€nd  (8694)26-00162-6) T3X0 

42  Parts: 

1-399 (869-026-00163-4) 26X0 

400-429 (869-026-00164-2) 26.00 

430-End  ..^ (869-026-00165-1) 39.00 

43Parts: 

1-999  (869-026-00166-9) 23X0 

1000-3999 (869-026-00167-7) .....  31X0 

4000-End (869-026-00166-5) 15.00 

44  (869-026-00169-3) 24X0 


45  Parts:   . 

1-199  (869-02W)0170-7) 22.00 

200-499 (869-026-00171-5) 14.00 

500-1199  „„ (869-026-00172-3) 23X0 

120O-€nd (869-026-00173-1) 26.00 

4«  Parts: 

1-40  (869-02640174-0) 21X0 

41-69  (869-026O0175-8)  .....  17.00 

70-89  (869-026O0176-6) 8i0 

90-139 (86W)26-00177-4) 15.p0 

140-155 (869-0264)0178-2) 1Z00 

156-165 (869-026-00179-1) 17.00 

166-199 (869-O26-0018(W) 17X0 

200-499 (869-026-00181-2) 19.00 

500-ErKJ  (869-026-00182-1) 13X0 

47  Parts: 

0-19 (869-O2«)0183-9) 25X0 

20-39  (869-026-00184-7) 21.00 

40-69  (869-0264)018&-5) 14X0 

70-79  (869-026-00186-3) 24.00 

80-End (869-026O0187-1) 30X0 

48Chaptars: 

1  (Ports  1-51)  (869-026-00188-0) 39X0 

1  (Ports  52-99)  (869-02W)0189-8) 24.00 

2  (Ports  201-251) (869-0264)0190-1) 17.00 

2  (Ports  252-299) (869-026-00191-O) 13.00 

3-6 (869-026-00192-8) 23X0 

7-14 „ (869-0264)0193-6) 28X0 

15-28  i. (869-026-00194-4) 31X0 

29^*kJ (869-0264)019&-2) 19.00 

49  Parts: 

1-99 , 

100-177  

178-199 ™, 

200-399  

400-^99 

1000-1199  . 

120(>-End 


... (869-0264)0196-1) 25X0 

(8694)264)0197-9) 34.00 

™ (869-026-00198-7) 22X0 

(869-026-00199-5) 30X0 

(8694)264)0200-2) 40.00 

...  (8694)264)0201-1) 18X0 

(8694)264)0202-9) 15X0 

50  Parts: 

1-199  (8694)26-00203-7) 26.00 

200-599 (8694)264)0204-5) 22.00 

600-€nd  (8694)264)0205-3) 27.00 

CfR  Index  and  Findtoigs 


Julyl,  1995 
Ju»y  1,1995 
July^l.  1995 

sjuly  1, 1984 

JJuly  1,1984 

JJuly  1,1984 

JJuly  1, 1984 

3July  1,1984 

3  July  1, 1984 

iJuly  1,1984 

iJuly  1, 1984 

iJuly  1, 1984 

'July  1,1984 

3July  1,1984 

July  1,1995 

Ju^f  1,1995 

July  1,1996 

July  1,1995 

Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1,  1995 

Oct.  1,1995 
Oct.  1,  1995 
Oct.  1,  1995 

Oct.  .1,1995 

Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1,  1995 

Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1,  1995 

Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1,  1995 

Oct.  1, 1995 
Oct.  1.  1995 
Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1,  1995 

Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1,  1995 

Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1,  1995 
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Vll 


TNI*  Stock  NumtMr  Prie*       RavMonDM* 

CofT^Jtete  1996  CFR  set _..  883J0  1996 

Mk:rofiche  CFR  Edition: 

Subscription  (mated  as  issued) '. 264.00  1996 

Indwiduol  copies MK  1996 

Comptete  set  (one-time  mottng) 264.00  199S 

Comptete  set  (one-time  moiing} 244.00  1994 

'  Because  Title  3  is  an  annuoi  complalion,  ttvs  volume  and  d  previous  volumei 
should  be  retained  as  a  permanent  refererxre  source. 

'The  July  1,  19S5  edHion  o(  32  CFR  Parts  1-169  contains  a  note  only  lor 
Ports  1-39  inclusive.  For  the  lul  text  of  the  Defense  Acquisition  Regkiolions 
In  Parts  1-39,  consult  the  three  CFS  votumet  issued  as  olJuly  1.  1984,  containing 
ttKMepols. 

>The  July  1,  1965  edition  of  41  CFS  Chapters  1-100  contains  a  note  only 
fa  Chapters  1  to  49  IrKlusive.  For  the  ful  text  of  procurement  regulations 
in  Chapters  V  to  49,  consult  the  eleven  CFS  volumes  issued  as  of  Jiiy  I, 
1964  containing  those  chapters. 

<No  amendments  to  this  volurrw  were  promulgaled  during  the  period  Apr. 
I.  1990  to  Mar.  31.  1996.  The  CFR  volume  Issued  Apr!  1,  1990.  should  be 
reloined. 

^No  amerKlmerds  to  this  volume  were  promulgated  during  the  period  July 
1, 1991  to  June.  30,  1996.  The  CFR  volume  issued  JUy  1, 1991,  should  be  retained. 


Public  Papers 
ofthe 

Presidents 
ofthe 
United  States 

Annual  voiiunet  conlaining  ttM  public  mamgfi 
and  tlaltincnla.  newt  confermcn.  and  ethar 
•ateciad  papara  ralaaaad  by  Iha  Wtiila  Houat. 

Voiumas  for  lha  following  yaars  ara  availabia:  olhar 
volume*  not  litlad  arc  oul  of  print. 

George  Bush  ".        William  J.  Clinton 

1991  199S 

(Bookll) — $44.00  (Book  I) 161.00 

1992  199S 

(Book  1) M7.00  (Book  n) $61.00 

1992-93  1994 

(BookD) $49.00       (Book  I)  $66.00 

1994 

(BookD) $52.00 


Publiahcd  by  the  OfTice  of  the  Federal  Rcgialer.  National 
Archive*  and  Record*  Admini*tralion 

Mail  order  to: 

Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


(Rev.  5-96) 


The  audientic  text  behind  the  hews  .  .  . 

The  Weekly 
Compilation  of 

Presidential 
Documents 


Presidential 
Documents 


This  unique  service  provides  up-to-date 
informstion  on  Prosidorrtial  policies  . 
and  announcements.  It  contains  ttie 
fuN  text  of  the  President's  public 
speeches,  statements,  messages  to 
Congress,  news  conferences,  and  other 
Presidential  materials  released  by  the 
White  House. 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  materials 
released  duririg  the  preceding  week. 
Each  issue  includes  a  Table  of 
Contents,  lists  of  acts  approved  by 
the  President,  nominations  submitted 
to  the  Senate,  a  checklist  of  White 


House  press  releases,  ar>d  a  digest 
of  ottter  Presklential  activities  and 
White  House  announcements. 
IrKlexes  are  put)lished  quarterly. 

Published  by  the  Office  of  the  Federal 
Register,  Natk)nal  Archives  and 
Records  Administratnn. 


OrIv  PfooMiinQ  OodK 

*5420 


Superintendent  of  Documents  Subscription  Order  Form 

CrMrye  X04T  ontfan 
fr%«aiyf 

Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 

1 I   YES,  please  enter 


k.  ^  ^ 


can  keep  up  to  date  on  Presidential  activities. 

Q  $132.00  First  Class  Mail 
The  total  cost  of  my  order  is  $ . 


one  year  subscriptions  for  the  Weekly  CompflatkMi  of  Presideiitial  Docameats  (PD)  so  I 

Q  $75.00  Regular  Mail 


.  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  persooal  name) 


(Please  type  or  print) 


(Additional  addmi/attentioa  line) 


(Street  addreiB) 


(aty,Sute,  Zip  code) 


(Daytime  pbone  inrfiiHing  area  code) 


(Purchaie  order  no.) 


Q  Do  not  make  my  name  available  to  other  mailen 

Check  iMlhod  of  payacBt: 

Q  Chedc  payable  to  Superintendent  of  Documoits 

a  GPO  Deposit  Account 

a  VISA  a  MasterCard  [ 

I    I    I    I    I    I 


-D 


HZ 


(expiratioo) 


n 


(Authorizing  signature)  M' 

Tkamk  jfomfor  your  order! 

Mail  to:    Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh,  PA  15250-7954 


The 

Federal  Register: 

What  It  U 

And 

How  To  Use  It 


Annoimdng  the  Latest  EMion 

The  Federal 

Register: 

What  It  Is 

and 

How  to  Use  It 


A  Guide  for  the  User  of  the  Federal  Register- 
Code  of  Federal  Regulations  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 


Price  $7.00 


Superintendent  of  Documents  Publications  Order  Form 


Order  prooessing 

*6173 

Dyes, 


codff. 


please  send  me  the  foQowing: 


CfMiye  your  order. 
ft^Essyf 
lb  tax  your  orders  (202)-512-2250 


cop<«8  Of  Th»  Hdmat  Ragiattr-WtMl  II  l«  wd  How  lb  «••  H.  atS7jOO  per  copy.  Stock  Na  089-000-00044-4 


The  total  cost  of  my  order  is  $ Internationa!  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and,  handling  and  are  subject  to  change. 

Please  Choose  Method  of  Payment: 
I    I  Check  Payable  to  the  Superintendent  (rf  Documents 
LJ  GPO  Deposit  Account        I    I    I    I — LJ — I — l~l — I 
I    I  VISA  or  MasterCard  Account 


(Company  or  ^eisooal  Name) 


(PleaK  type  or  print) 


(Additional  ad^ress/anentioa  line) 


(Street  addresi 


(City,  State,  ZJP  Code) 


C 


(Credit  card  expiratioa  dale) 


Thank  you  for 
your  order! 


(Daytime  pboile  including  area  code) 


(Authorizing  Signature) 


(Rrv.  1-93) 


(Purchase  Old  sr  Na) 

YES    NO 

May  lie  make  yoarname/addreas  available  to  otiicr  mailers?  I I    I I 


Mail  lb:    New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Would  you  like 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  put>lished  in  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indicate  the  nature  of  the  cftanges— 
such  as  revised,  removed,  or  corrected. 
$26.00  per  year. 

Federal  Register  Index 

The  index,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entries  are  carried 
primarily  under  the  names  of  Vne  issuing 
agencies.  Significant  sutijects  are  carried 
as  cross-references. 
$24.00  per  year. 


A  finding  aid  is  included  in  each  publicalion  vrivcti  tots 
Federal  Regisier  page  numters  wntft  the  dale  ol  publication 
in  fhe  Federal  Register 


Superintendent  of  Documents  Subscription  Order  Form 


Ordw  Proosning  Coda: 

*5421 


k.  ^  ^ 


I — I    YES,  enter  the  following  indicated  subscriptions  for  one  year: 


Chmrg«  your  ordBT. 
tfa^atyt 

Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


LSA  ♦  list  of  CFR  Sections  Affected  (LCS)  at  $26.00  each 

Federal  Register  Index  (FRSU)  at  $24.00  each 


The  total  cost  of  my  order  is  $ . 


..  Price  includes 


regular  domestic  postage  and  handling  and  is  subject  to- 
change.  International  customers  please  add  25%. 


(Company  or  personal  name) 

(Please  type  or  print) 

(Additional  address/attention  line) 

- 

(Street  address) 

(City,  State,  Zip  code) 

(Daytime  phone  induding  area  code) 

(Purdiase  order  no.) 


Fof  piivM-^y  CMck  box  below. 

Q  Do  not  make  my  name  available  to  other  mailers 

Check  method  of  paymeat: 

Q  Check  payable  to  Superintendent  of  Documents 


a GPO  Deposit  Account               L  j        |    |      -\_\ 

□  VISA  □  MasterCard   1    1    1    1    Uexniratioo) 

- 

Mil                     1  1  1  i  1  1  1      II 

(Authorizing  signature)  6M 

Thank  you  for  your  order! 

Mail  to:    Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS*  SUBSCRIPTION  SERVICE 

KnoW  when  to  expect  your  renewal  notke  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  Mien  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  nocice  will  be 
•ent  approadniately  90  day* 
before  this  datt. 


A  renewal  notice  will  be 
lent  appcoadmacely  90  day* 
before  this  dare. 

/ : 

DEC97R1  : 


AFR  SMITH212J 

JOHN  SMITH 

212  MAIN  STREET 


DEC97R1 


FORBSTVILLB 


MD  20747 


•  ;AFRD0  SMITH212J 

:  JJOHN  SMITH 

:  :212  MAIN  STREET 

:  :  F(»ESTVILLE  ND  20747 


»««y  »»»«•>«»■»»«»»«« 


To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  prompdy. 
4f  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  widi  the  proper  remittance.  Your  service 
will  be  reinstated.  ^      - 

lb  cUuge  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  die 
Superintendent  of  Documents,  Attn:  Chief,  MaiLList  Branch.  Mail  Stop:  SSOM,  Washington, 
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Rules  and  Regulations 


Fadaral  Rsgistar 
VoL  61.  Na  176 

Tuesday,  September  10,  1996 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicabiiity  arxj  legal  effect,  most  of  wtiich 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5CFRPart532 
RIN  320»-AH60 

Prevailing  Rate  Systems;  Abolishment 
of  Marion,  IN,  Nonappropriated  Fund 
Wage  Area 

agency:  Office  of  Personnel 

Management. 

ACTION:  Interim  rule  with  request  for 

comments. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  interim 
regulations  to  abolish  the  Marion,  IN, 
nonappropraited  fund  (NAF)  Federal 
Wage  System  (FWS)  wage  area  and 
redefine  the  six  counties  having 
continuing  FWS  employment  as  areas  of 
application  to  nearby  NAF  wage  areas 
for  pay-setting  purposes. 
DATES:  This  interim  rule  becomes 
effective  on  September  10. 1996. 
Comments  must  be  received  by  October 
10,  1996.  Employees  currently  paid 
rates  from  the  Marion,  IN,  NAF  wage 
schedule  will  continue  to  be  paid  from 
that  schedule  until  their  conversion  to 
the  schedules  of  the  wage  areas  to 
which  their  counties  of  employment  are 
being  redefined  by  this  rule  on 
December  13, 1996,  the  date  that  the 
next  Marion,  IN,  wage  schedule  would 
have  been  effective. 
ADDRESSES:  Send  or  deUver  comments 
to  Donald  J.  Winstead,  Assistant 
Director  for  Compensation  PoUcy. 
Hiunan  Resources  Systems  Service, 
Office  of  Personnel  Management.  Room 
6H31. 1900  E  Street  NW.,  Washington, 
DC  20415,  or  FAX:  (202)  606-0824. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Derby.  (202)  606-2848. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  Defense  recommended  to 
OPM  that  the  Marion.  IN.  FWS  NAF 
wage  area  be  abolished  and  that  the  six 


counties  having  continuing  FWS 
employment  be  redefined  as  areas  of 
application  to  nearby  NAF  wage  areas. 
Marion  County.  Grant  Coimty,  Miami 
County  and  Allen  County.  IN.  are  being 
redefined  to  the  Greene-Montgomery. 
OH,  wage  area.  Martin  County,  IN,  is 
being  redefined  to  the  Hardin-Jefferson, 
KY,  wage  area,  and  Vermihon  Coimty, 
IL,  is  being  redefined  to  the  Lake,  IL, 
wage  area.  This  change  is  necessary 
because  the  pending  closure  of  Ft. 
Benjamin  Harrison  leaves  the  Marion, 
IN,  wage  area  v«rithout  an  activity  having 
the  capability  to  conduct  a  wage  survey. 

As  required  in  regulation,  5  CFR 
532.219,  the  following  criteria  were 
considered  in  redefining  these  wage 
areas: 

(1)  Proximity  of  largest  activity  in 
each  county; 

(2)  Transportation  fadUties  and 
commuting  patterns;  and 

(3)  Similarities  of  the  cotmties  in: 
(i)  Overall  population; 

(ii)  Private  employment  in  major 
industry  categories;  and 

(iii)  Kinds  and  sizes  of  private 
industrial  establishments. 

The  Federal  Prevailing  Rate  Advisory 
Committee  reviewed  this 
recommendation  and  by  majority  vote 
recommended  approval.  The  CcMnmittee 
defeated  the  labor  members'  motion  that 
the  original  management 
recommendation  be  amended  to 
redefine  Allen,  Grant,  and  Miami 
Counties  to  the  Lake,  IL,  wage  area  and 
thereby  avoid  placing  an  estimated  two 
employees  on  pay  retention.  Allen, 
Qrant,  and  Miami  Counties  have  greater 
similarities  to  the  Lake,  IL,  wage  area  in 
an  overall  population  and  employment 
comparison.  However,  the  degree  to 
which  those  factors  favor  Lake,  IL,  is  not 
strong  enough  to  be  determinative  given 
the  significant  distance  of  Allen  and 
Grant  Counties  from  Lake,  IL,  as  well  as 
the  general  homogeneity  of  the  counties 
in  their  relationship  to  the  Greene- 
Montgomery,  OH,  wage  area. 

Di^rences  in  cconmuting  patterns 
were  foimd  to  be  insignificant  for  all 
county  redefinitions.  The  remaining 
factors  fevored  the  redefinition  of 
Vermilion  Coimty  to  the  Lake,  IL,  wage 
area.  Martin  County  is  far  closer  to  the 
Hardin-Jefferson,  KY,  wage  area  than  to 
the  very  distant  Lake,  IL,  wage  area, 
which  offsets  the  greater  similarities  to 
the  latter  in  employment  and 
population.  Similarly.  Marion  County  is 


significantly  closer  to  the  Green- 
Montgomery.  OH,  wage  area  than  to  the 
Hardin-Jefferson,  KY,  wage  area,  which, 
on  balance,  offsets  the  employment  and 
population  numbers  that  favored  the 
latter. 

Waiver  of  Notice  of  Proposed  Rule 
Making  and  Delay  in  Effective  Date 

Pursuant  to  5  U.S.C.  553(b)(3)(B).  I 
find  that  good  cause  exists  for  waiving 
the  general  notice  of  proposed 
rulemaking.  Also,  pursuant  to  section 
553(d)(3)  of  title  5.  United  States  Code, 
I  find  that  good  cause  exists  for  making 
this  rule  effective  in  less  than  30  days. 
The  notice  is  being  waived  and  the 
regulation  is  being  made  effective  in  less 
than  30  days  so  that  preparations 
otherwise  required  for  the  October  1996 
Marion,  IN,  NAF  wage  area  survey  may 
be  canceled. 

Regulatory  Flexibility  Act 

..  I  certify  th&t  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  they  affect  only  Federal 
agencies  and  employees. 

List  of  Subiects  in  5  CFR  Part  532 

Administrative  practice  and 
procedure.  Freedom  of  information. 
Government  employees,  Reporting  and 
recordkeeping  requirements.  Wages. 

Office  of  Personnel  ManagsmenL 
Lorraine  A.  Green, 

Depu  ty  Director. 

Accordingly,  OPM  is  amending  5  CFR 
part  532  as  follows: 

PART  532— PREVAILING  RATE 
SYSTEMS 

1.  The  authority  citation  for  part  532 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  5343,  5346;  S  532.707 
also  issued  under  5  U.S.C.  552. 

Appendix  B  to  Subpart  B  of  Part  532 
[Amended] 

2.  In  appendix  B  to  subpart  B,  the 
Usting  for  the  State  of  Indiana  is 
amended  by  removing  the  entry  for 
Marion. 

Appendix  D  to  Subpert  B  of  Part  532 
[Amended] 

3.  Appendix  D  to  subpart  B  is 
amended  by  removing  the  wage  area 
listing  for  Marion,  IN,  and  by  revising 
the  Ustings  for  Greene-Montgomery,  OH; 
Hardin-Jefferson,  KY;  and  Lake,  IL,  to 
read  as  follows: 
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Appendix  D  to  Subpart  B  of  Part  532 — 
Nonappropriated  Fond  Wage  and 
Survey  Arees 

•  •        ij        •        • 

Illinois  Lake  purvey  Area 

Illinois:         | 
Lake  l 

Ana  of  application.  Survey  area  plus: 

niinoia:         1 

Cook  ! 

Vmnilion  Cfbctive  date  December  13, 
1996) 
Michigan: 

Dickinson 

Maiquette 
Wisconsin: 

Dane 

Milwaukee 

•  * 

Kentucky 


Hardin-Jefferion  Survey  Area 

Kentucky: 
Hardin  .        .  -• 

Jefferson 

Area  of  application.  Survey  area  plus: 

Indiana:         i 

JeSerson     I       ' 

Martin  (EfHctive  date  December  13, 1996) 
Kentucky: 

Fayette 

Madison 

Warren 


C^io 


Greene-Montgomery  Survey  Area 

Ohio: 
Greene 
Montgomery 

Area  of  application.  Survey  area  plus: 

Indiana:         I 

Allen  (Eff^aotive  date  December  13. 1996) 

Grant  (Effective  date  December  13, 1996) 

Marion  (Effective  date  December  13, 1996) 

Miami  (ESactive  date  December  13, 1996) 
Ohio: 

Clinton 

Franklin 

Hamilton 

Licking 

Ross 
West  Virginia 

Raleigh 

Wayne 


(FR  Doc  96-213041  Filed  9-9-96;  8:45  am] 
MLUNQ  COW  OaS-OI-M 


DEPARTMENT  OF  AQMCULTURE 

Animal  and  Plant  Haatth  inapedion 
Sarvlea 

7CFRPaft301 
Poctot  No.  96-001-81 

Com  Cyst  Namatoda 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Final  rule. 

SUMMARY:  We  are  removing  the 
regulations  that  quarantine  certain  areas 
of  the  United  States  because  of  the  com 
cyst  nematode  and  that  restrict  the 
interstate  movement  of  certain  articles, 
such  as  soil,  from  the  quarantined  areas. 
This  action  is  warranted  because  this 
pest  is  present  in  only  five  counties  in 
two  States  and  appears  to  be  adequately 
contained  by  the  two  States  affected. 
This  action  will  relieve  restrictions  on 
the  interstate  movement  of  regulated 
articles. 

EFFECTIVE  DATE:  October  10. 1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Coanne  O'Hem,  Assistant  Operations 
Officer.  Domestic  and  Emergency 
Operations,  PPQ,  APHIS,  4700  River 
Road  Unit  134,  Riverdale,  MD  20737- 
1228,  (301)  734-8247;  or  e-mail: 
cobem@aphis.u8da.gov. 

SUPPI.EMENTARY  INFORMATION: 
Background 

Com  cyst  nematode  (Heterodem  zeae) 
is  a  cyst-forming  nematode  that  attacks 
the  roots  of  host  plants  such  as  com, 
barley,  oats,  and  sorghtun.  The 
nematode  bores  into  the  roots  of  the 
plants  and  feeds  on  the  plant  juices, 
resulting  in  poor  root  development  and 
poor  plmt  growth  and  potentially 
causing  severe  crop  losses.  The  com 
cyst  nematode  is  spread  through  the 
movement  of  infested  soil  and 
equipment  carrying  infested  soil. 

The  regulations  in  7  CFR  301.90 
through  301.90-10  designate  areas  that 
are  quarantined  because  of  the  presence 
of  com  cyst  nematode.  These 
regulations  also  restrict  the  interstate 
movement  of  soil  and  other  articles  frt>m 
the  quarantined  areas  to  prevent  the 
spread  of  com  cyst  nematode. 

On  July  16, 1996,  we  pubUshed  in  the 
Federal  Registo-  (61  FR  37018-37019. 
Docket  No.  96-001-1)  a  proposal  to 
remove  the  regulations  that  quarantine 
certain  areas  of  the  United  States 
because  of  the  com  cyst  nematode  and 
that  restrict  the  interstate  movement  of 
certain  articles,  such  as  soil,  from  the 
quarantined  areas. 

We  soUcited  comments  concerning 
our  proposal  fm  30  days  ending  August 


15, 1996.  We  received  one  commmit  by 
that  date.  It  w6s  from  a  State 
Department  of  Agriculture.  The 
response  was  in  favor  of  the  provisions 
outlined  in  the  proposed  mle. 

Therefore,  based  on  the  rationale  set 
forth  in  the  proposed  rule,  we  are 
adopting  the  provisions  of  the  proposal 
as  a  final  rule  without  change.  '■  h-:;" 

Executive  Order  12866  and  Regulatory 
.  Flexibility  Act 

This  rule  has  been  reviewed  imder 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  prt)cess  required 
by  Executive  Order  12866. 

This  rule  change  is  not  expected  to 
have  an  effect  on  any  small  entities. 
This  is  because  the  States  of  Mairyland 
and  Virginia  have  restrictions  in  place 
to  prevent  the  movement  of  potentially 
infested  articles  from  the  infested  areas 
in  Cecil,  Harford.  Kent  and  Queen 
Anne's  Coimties,  MD,  and  Ciunberland 
County,  VA. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  rule  has  been  reviewed  imder 
Executive  Order  12988,  Civil  Justice 
Reform.  With  the  adoption  of  this  rule: 
(1)  State  and  local  laws  and  regulations 
will  not  be  preempted;  (2)  no  retroactive 
effect  will  be  given  to  this  rule;  and  (3) 
administrative  proceedings  will  not  be 
required  before  parties  may  file  suit  in 
coiul  challenging  this  rule. 

Paperwork  Reductifm  Act 

This  mle  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

Regulatory  Reform 

This  action  is  part  of  the  Presidents 
Regulatory  Reform  Initiative,  which, 
among  other  things,  directs  agencies  to 
remove  obsolete  and  unnecessary 
regulations  and  to  find  less  bimiensome 
ways  to  achieve  regulatory  goals. 
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List  of  Subjects  in  7  CFRPart  301 

Agricultural  commodities,  Plant 
diseases  and  pests,  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Transportation. 

Accordingly,  7  CFR  part  301  is 
amended  as  follows: 

PART  301-{AMENDED] 

1.  The  authority  citation  for  part  301 
continues  to  read  as  foUowrs: 

Audiority:  7  U.S.C  ISObb,  ISOdd,  ISOee, 
ISOff.  161, 162,  and  164-167;  7  CFR  2.22, 
2.80,  and  371.2(c). 

Subpart— Com  Cyst  Nematode 
[Removed  and  Reserved] 

2.  Subpart — Com  Cyst  Nematode, 
consisting  of  §§  301.90  and  301.90-1 
through  301.90-10,  is  removed  and 
reserved. 

Done  in  Washington,  DC,  this  3rd  day  of 
September  1996. 

Terry  L.  Medky, 

AdministiatoT,  Animal  and  Plant  Health 
Inspection  Sendee. 

(FR  Doc  96-22942  Filed  9-9-96;  8:45  am] 
BIUJNQCOOE  341»-M-# 


7  CFR  Part  301 
[poctotNo.91-156-2q 

MedHarranean  Fruit  Ry;  Removal  of 
Quararrtined  Areas 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Affirmation  of  interim  rule  as 
final  rule. 

SUMMARY:  We  are  adopting  as  a  final 
rule,  without  change,  an  interim  rule 
that  amended  the  Mediterranean  fruit 
fly  regulations  by  removing  the 
quarantined  areas  in  Los  Alleles, 
Orange,  and  San  Bernardino  Counties, 
CA,  from  the  list  of  quarantined  areas. 
We  have  determined  that  the 
Mediterranean  fruit  fly  has  been 
eradicated  from  these  areas  and  that 
restrictions  on  the  interstate  movement 
of  regulated  articles  from  these  areas  are 
no  longer  necessary.  As  a  result  of  the 
interim  rule,  there  are  no  longer  any 
areeis  in  the  continental  United  States 
quarantined  because  of  the 
Mediterranean  fruit  fly. 
EFFECTIVE  DATE:  Interim  rule  was 
effective  on  June  14, 1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Michael  B.  Stefan,  Operations  Officer, 
Domestic  and  Emergency  Operations, 
PPQ,  APHIS,  4700  River  Road  Unit  134, 
Riverdale,  MD  20737-1236,  (301)  734- 
8247;  or  e-mail: 
mstefianOaphis.usda.gov. 


SUPPLEMENTARY  MFORMATION: 
Background 

In  an  interim  rule  effective  June  14, 
1996,  and  published  in  the  Federal 
Rflgisler  on  June  19, 1996  (61  FR  31003- 
31004,  Docket  No.  91-155-19),  we 
amended  the  Mediterranean  fruit  fly 
regulations  (contained  in  7  CFR  301.78 
through  301.78-10)  by  removing  the 
quarantined  areas  in  Los  Angeles, 
Orange,  and  San  Bernardino  Counties, 
CA,  from  the  list  of  quarantined  areas  in 
§  301.78-3(c).  That  action  relieved 
unnecessary  restrictions  on  the 
interstate  movement  of  regulated 
articles  fixim  these  areas.  Also,  as  a 
result  of  that  action,  there  are  no  longer 
any  areas  in  the  continental  United 
States  quarantined  because  of  the 
Mediterranean  fruit  fly. 

'    Comments  on  the  interim  rule  were 
reqtiired  to  be  received  on  or  before 
August  19, 1996.  We  did  not  receive  any 
comments  by  that  date.  The  facts 
presented  in  the  interim  rule  still 
provide  a  basis  for  the  rule. 

This  action  also  affirms  the 
information  contained  in  the  interim 
rule  concerning  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act, 
Executive  Orders  12372  and  12778,  and 
the  Paperwork  Reduction  Act. 

Further,  for  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12866. 

List  of  Sub|ects  in  7  CFR  Part  301 

Agriculttual  commodities.  Plant 
diseases  and  pests,  Quarantine, 
Reporting  and  recordkeeping 
requirements,  Transportation. 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

Accordingly,  we  are  adopting  as  a 
final  rule,  without  change,  the  interim 
rule  that  amended  7  CFR  301  and  that 
was  published  at  61  FR  31003-31004  on 
June  19,  1996. 

Antfaority:  7  U.S.C  ISObb.  ISOdd.  ISOee, 
150ff,  161, 162,  and  164-167;  7  CFR  2.22, 
2.80,  and  371.2(c). 

Done  in  Washington,  DC,  this  3id  day  of 
September  1996. 
A.  Strating. 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  96-22940  Filed  9-9-96;  8:45  am] 
BNJJNQ  COOE  3410-34-P 


7CFRPart319 
[DoekMNa96-06S-2] 

Importation  of  Fruits  arKi  Vegetables 

AQBICY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Final  rule. 

summary:  We  are  allovnng,  under 
certain  conditions,  the  cold  treatment  of 
imported  fruit  upon  arrival  at  the  ports 
of  Seattle,  WA,  AtlanU,  GA,  and 
Gul^xHt,  MS.  We  have  determined  that 
there  are  biological  barriers  at  these 
ports  that,  along  with  certain  safeguards, 
prevent  the  introduction  of  fruit  fUes 
and  other  insect  pests  into  the  United 
States  in  the  luilikely  event  that  they 
escape  from  shipments  of  fruit  before 
imdergoing  cold  treatment.  We  are  also 
requiring  tibat  cold  treatment  facilities  at 
the  port  of  Wilmington,  NC,  remain 
locked  during  non-woiking  hours. 
These  actions  will  facilitate  the 
importation  of  fruit  requiring  cold 
treatment  while  continuing  to  provide 
protection  against  the  introduction  of 
fruit  flies  and  other  insect  pests  into  the 
United  States. 

EFFECTIVE  DATE:  October  10,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Peter  M.  Grosser,  Senior  Operations 
Officer,  Port  Operations,  PPQ,  APHIS. 
4700  River  Road  Unit  139,  Riverdale, 
MD  20737-1236,  (301)  734-8891. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Fruits  and  Vegetables  regulations, 
contained  in  7  CFR  319.56  through 
319.56-8  (referred  to  below  as  "tbe 
regulations"),  prohibit  or  restrict  the 
importation  of  fruits  and  vegetables  to 
prevent  the  introduction  and 
dissemination  of  injiuious  insects, 
including  fruit  flies,  that  are  new  to  or 
not  widely  distributed  in  the  United 
States.  The  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  of  the  U.S. 
Department  of  Agricultiue  administers 
these  regulations. 

Under  the  regulations,  APHIS  allows 
certain  fruits  to  be  imported  into  the 
United  States  if  they  undergo  sustained 
refrigeration  (cold  treatment)  sufficient 
to  kill  certain  insect  pests.  Cold 
treatment  temperature  and  time 
requirements  vary  according  to  the  type 
of  fruit  and  the  pests  involved.  Detailed 
cold  treatment  procediu«s  may  be  found 
in  the  Plant  Protection  and  Quarantine 
(PPQ)  Treatment  Manual,  which  is 
incorporated  by  reference  into  the 
regulations  at  7  CFR  300.1. 

On  April  29, 1996,  we  published  in 
the  Federal  Register  (61  FR  18690- 
18695,  Docket  No.  95-068-1)  a  proposal 
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to  amend  the  regulations  by  allowing 
cold  treatment  of  imported  fruit  upon 
arrival  at  the  ports  of  Seattle,  WA, 
Atlanta,  GA,  and  Gul^ort,  MS. 

We  solicited  comments  concerning 
our  proposal  for  60  days  ending  June  28, 
1996.  We  received  10  comments  by  that 
date.  They  wtre  from  customs  brokers, 
industry  representatives,  and 
representatives  of  State  governments. 
Six  comment^rs  supported  the  proposed 
.  rule  in  its  entirety.  The  remaining  four 
commenters  had  concerns  about 
portions  of  the  proposed  rule.  Their 
concerns  are  discussed  below  by  topic. 

The  Maritime  Port  of  Seattle,  WA 

Two  commenters  recommended  that, 
in  addition  to  the  special  conditions 
outlined  for  the  maritime  port  of  Seattle, 
WA,  in  the  proposed  rule,  we  also 
require  contingency  plans  and  trap 
monitoring  at  this  port,  as  we  proposed 
to  require  for  ^e  airports  of  Atlanta, 
GA,  and  Seattle,  WA,  and  for  the  port 
of  Gul^ort,  MS,  to  reduce  fiirther  the 
slight  possibility  that  a  firuit  fly  could 
escape  from  the  cold  treatment  facility 
and  coidd,  particularly  during  summer 
months,  find  a  suitable  microhabitat  for 
colonization.  We  agree  that  contingency 
plans  and  trap  monitoring  at  the 
maritime  port  of  Seattle,  WA,  will  help 
prevent  the  iiitroduction  and 
establishment  of  fruit  flies  near  the  port, 
as  they  will  at  the  other  ports. 
Therefore,  we|  are  adding  the  following 
special  conditions  to  cold  treatment  at 
the  maritime  port  of  Seattle,  WA: 

1.  Blacklight  or  sticky  paper  must  be 
used  within  the  cold  treatment  facility, 
and  other  trapping  methods,  including 
Jackson/methyl  eugenol  and  McPhail 
traps,  must  be  used  within  the  4  square 
miles  surrounding  the  cold  treatment 
facihty.  ' 

This  condition  will  act  as  a  general 
safeguard.  Wa  are  requiring  this 
condition  as  an  extra  layer  of  defense 
that  wiU  trap  any  fruit  flies  within  the 
facility  or  wit|un  the  facility's  environs, 
in  the  imlikel^  event  that  a  fruit  fly 
manages  to  survive  past  the  stage  of 
pupation  in  Uje  cold  treatment  facility. 

2.  The  cold  jtreatment  facility  must 
have  contingebcy  plans,  approved  by 
the  Deputy  Administrator  of  Plant 
Protection  vxi  Quarantine  (PPQ),  for 
handling  fruit  including  the  ability  to 
destroy  or  dispose  of  fruit  safely. 

This  condition  will  ensure  that,  in  the 
event  that  a  shipment  cannot  be  cold 
treated  promptly  or  properly,  the 
contents  of  the  shipment  can  be  safely 
treated  by  altamative  means,  destroyed, 
or  disposed  of  so  that  fruit  flies  and 
other  insect  pests  wiU  not  have  the 
opportunity  tA  escape.  Examples  of 
adequate  contingency  plans  include  the 


ability  to  incinerate  fruit,  to  bury  fruit, 
or  to  re-export  fruit. 

These  additional  special  conditions, 
along  with  the  conditions  outlined  in 
the  proposed  rule  for  the  maritime  port 
of  Seattle,  WA,  will  help  prevent  the 
introduction  and  establishment  of  fruit 
flies  and  other  insect  pests  in  the 
unlikely  event  that  they  escape  from 
shipments  of  fr^t  before  undergoing 
cold  treatment  at  the  maritime  port  of 
Seattle,  WA. 

The  Airport  of  Atlanta,  GA,  and  the 
Maritime  Port  (rf^GuUjport,  MS 

One  commenter  expressed  concern 
about  the  temperate  climates  in  which 
the  airport  of  Atlanta,  GA,  and  the 
maritime  port  of  Gulfp>ort,  MS,  are 
located.  We  recognize  that  these  ports 
are  located  in  areas  that  experience 
warmer  winter  temperatures  than  the 
other  areas  where  cold  treatment  is 
conducted.  However,  these  ports  are  not 
located  near  commercial  dtrus-growing 
areas  or  other  substantial  sources  of  fruit 
fly  host  material.  We  believe  that  the 
safeguards  outlined  in  the  proposed  rule 
are  sufBdent  to  prevent  the 
introduction  and  establishment  of  fruit 
flies  and  other  insect  pests  from 
shipments  of  frxiit  and  vegetables 
intended  for  cold  treatment.  Therefore, 
we  are  making  no  changes  to  the 
proposed  rule  in  response  to  this 
comment. 

Bulk  Shipments 

One  commenter  suggested  that  we 
prohibit  bulk  shipments  (those 
shipments  which  are  stowed  and 
unloaded  by  the  case  or  bin)  of  fruit  and 
vegetables  intended  for  cold  treatment 
into  the  maritime  port  of  Seattle,  WA, 
and  the  airports  of  Seattle,  WA,  and 
Atlanta,  GA.  The  commenter 
recommended  that  we  instead  require 
that  all  shipments  entering  these  ports 
for  cold  treatment  be  packed  in 
containers  in  order  to  keep  the  fruit 
chilled,  limit  any  exposiue  to  the 
outdoors,  prevent  leakage,  and  serve  as 
a  physical  barrier  to  frxiit  fly  escape. 

Based  on  our  experience  enforcing  the 
regulations,  it  is  extremely  rare, 
particiUarly  at  an  airport,  for  shipments 
of  fruit  to  wait  for  extended  periods  of 
time  for  cold  treatment.  Shipments 
normally  move  very  quickly  from  the 
vessel  or  airplane  into  the  cold 
treatment  facility  for  treatment.  To  help 
ensure  prompt  treatment  of  shipments, 
we  require  that  at  all  ports  approved  as 
locations  for  cold  treatment,  advance 
reservations  for  cold  treatment  space  be 
made  prior  to  the  departvue  of  a 
shipment  from  its  port  of  origin.  This 
condition  ensiires  the  expeditious  cold 
treatment  of  the  fruit,  limits  the 


shipment's  exposiue  to  the  outdoors, 
reduces  the  likelihood  of  leakage  from  a 
shipment,  and  minimi7.es  the  risk  of 
fruit  flies  maturing  in  deteriorating  fruit. 
In  addition,  though  we  are  allowing 
bulk  shipments  of  fruit  intended  for 
cold  treatment  to  enter  the  maritime 
port  of  Seattle,  WA,  and  the  airports  of 
Seattle,  WA,  and  Atlanta,  GA,  we  are 
requiring  these  bulk  shipments  to  arrive 
in  fruit  fly-proof  packaging  that  prevents 
the  escape  of  adult,  larval,  or  pupal  fruit 
flies.  We  believe  that  this  condition,  and 
the  other  special  conditions  for  these 
ports,  are  sufficient  to  ensiire  that 
shipments  that  arrive  at  these  ports  in 
cases  or  bins  will  not  be  exposed  in 
such  a  manner  as  to  allow  fruit  flies  or 
other  insect  pests  to  escape  from  a 
shipment.  Therefore,  we  are  making  no 
changes  to  the  proposed  rule  in 
response  to  this  comment. 

Security  Measures 

One  commenter  recommended  that 
oiur  proposed  security  measures  for  all 
of  the  ports  be  expanded.  The 
commenter  suggested  that  each  cold 
treatment  facility  have  security  cameras, 
that  each  shipment  of  fruit  be 
accompanied  by  APHIS  personnel,  and 
that  each  person  living  within  a  4-mile 
radius  of  the  cold  treatment  facility  be 
notified  that  the  facility  is  holding  fruit 
that  may  contain  exotic  plant  pests. 

We  developed  special  conditions  for 
cold  treatment  at  each  port  proposed  as 
an  approved  location  for  cold  treatment 
so  that  there  would  be  a  multi-layered 
defense  against  the  escape  of  fruit  flies 
or  other  insect  pests  from  shipments  of 
friut  intended  for  cold  treatment.  These 
special  conditions  are  reinforced  by  the 
standard  requirements  for  cold 
treatment,  located  at  §  319.56-2d  of  the 
regulations,  at  all  ports  that  are 
approved  locations  for  cold  treatment. 
TTie  standard  requirements,  among  other 
things,  require  that  shipments  of  fruit 
intended  for  cold  treatment  in  the 
United  States  must  arrive  in  the  United 
States  at  a  temperat\u«  sufficiently  low 
to  prevent  insect  activity  and  then  must 
be  promptly  precooled  and  refrigerated 
in  ihe  approved  cold  storage  warehouse 
where  cold  treatment  will  occur.  In 
addition,  the  standard  requirements 
provide  that  fruit  intended  for  cold 
treatment  in  the  United  States  be 
delivered  imder  the  supervision  of  an 
inspector  of  PPQ,  APHIS,  to  the 
approved  cold  storage  warehouse  where 
cold  treatment  will  occur.  APHIS 
officials  monitor  shipments  of  fruit 
intended  for  cold  treatment  in  the 
United  States  through  inspections  of  the 
shipments  at  the  port  of  entry  and 
through  inspections  of  the  automatic, 
continuous  temperature  records 
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required  for  each  refrigeration.  At  pcxts 
where  special  conditions  apply  to  cold 
treatment,  APHIS  officials  monitor 
adherence  to  required  safeguards  as 
well.  Consequently,  we  feel  that  we 
have  the  necessary  seciuity  measures  in 
place  to  prevent  the  introduction  of 
exotic  plant  pests  into  the  United  States. 
Therefore,  we  are  making  no  changes  to 
the  proposed  rule  in  response  to  this 
comment. 

Cold  Treatment 

One  commenter  stated  that  the  United 
States  should  not  allow  the  cold 
treatmisnt  of  foreign  fruits  and 
vegetables  within  its  borders  because  of 
the  pest  risk  to  American  crops.  The 
same  commenter  expressed  concern  that 
allowing  additional  ports  to  be  locations 
for  cold  treatment  would  require  extra 
APHIS  resources  that  may  not  be 
available.  The  commenter  suggested  that 
we  require  the  costs  of  cold  treatment, 
including  the  staffing  and  operation  of 
the  cold  treatment  facility,  to  be  home 
by  the  exporting  party. 

Based  on  our  experience  enforcing  the 
regulations,  we  believe  that  we  have  the 
necessary  safegiiards  in  place  to  conduct 
cold  treatment  in  the  United  States 
vnthout  presenting  an  unnecessary  risk 
of  the  introduction  or  establishment  of 
exotic  plant  pests. 

Fiuther,  we  have  adequate  personnel 
and  other  resources  at  the  ports 
proposed  as  approved  locations  for  cold 
treatment  to  conduct  careful  monitoring 
of  cold  treatment  operations  and  to 
ensure  that  the  provisions  of  the 
regulations  are  upheld.  Regarding  the 
costs  of  cold  treatment,  it  is  routine  for 
importers  of  fresh  fruit  to  bear  the 
expense  of  cold  treatment.  Therefore, 
we  are  making  no  changes  to  the 
proposed  rule  in  response  to  these 
comments. 

Therefore,  based  on  the  rationale  set 
forth  in  the  proposed  rule  and  in  this 
document,  we  are  adopting  the 
provisions  of  the  proposal  as  a  final  rule 
with  the  changes  discussed  in  this 
dociunent. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
imder  Executive  Order  12866.  For  this 
action,  the  Office  cf  Management  and 
Budget  has  waived  its  review  process 
required  by  Executive  Order  12866. 

In  accordance  with  5  U.S.C.  604,  we 
have  performed  a  Final  Regulatory 
Flexibility  Analysis,  which  is  set  out 
below,  regarding  the  impact  of  this  final 
rule  on  small  entities. 

Under  the  Plant  Quarantine  Act  and 
the  Federal  Plant  Pest  Act  (7  U.S.C. 
150dd,  150ee,  150ff,  151-167),  the 


Secretary  of  Agriculture  is  authorized  to 
regulate  the  importation  of  fruits  and 
vegetables  to  prevent  the  introduction  of 
injurious  plant  pests. 

This  rule  amends  the  regulations 
goverrung  the  importation  of  fruits  and 
vegetables  by  allowing,  imder  certain 
conditions,  the  cold  treatment  of 
imported  fruits  upon  arrival  at  the  ports 
of  Gulfport,  MS,  Atlanta,  GA.  and 
Seattle,  WA.  Modem  cold  treatment 
Cacilities  have  been  or  are  in  the  process 
of  being  constructed  at  each  of  these 
ports.  Tbis  action  will  facilitate  the 
importation  of  fruit  requiring  cold 
treatment  while  continuing  to  provide 
protection  against  the  introduction  of 
fruit  flies  and  other  insect  pests  into  the 
United  States. 

In  our  proposal,  we  solicited 
comments  on  the  potential  effects  of  the 
proposed  action  on  small  entities.  In 
particular,  we  sought  data  and  other 
information  to  determine  the  ntunber 
and  kind  of  small  entities  that  may 
incur  benefits  or  costs  from  the 
implementation  of  the  proposed  rule. 
We  received  no  comments  on  the  Initial 
Regulatory  Flexibility  Analysis 
contained  in  the  proposed  rule. 

Approximately  585.4  milUon 
kilograms  of  fresh  fruits  and  vegetables 
were  imported  into  the  United  States 
through  the  ports  of  Gul^ort,  MS, 
Atlanta,  GA,  and  Seattle,  WA,  during 
fiscal  year  1994.  The  port  of  Gul^ort, 
MS,  handled  about  98  percent  of  the 
total  fresh  fruit  and  vegetable  imports 
for  these  ports.  The  ports  of  Atlanta,  GA, 
and  Seattle,  WA,  handled  0.25  and  1.75 
percent,  respectively,  of  the  total  fiesh 
fruit  and  vegetable  imports  for  these 
three  ports.  During  fiscal  year  1994, 
approximately  550,330  kilograms  (less 
than  one-tenth  of  one  percent)  of  the 
total  fresh  fruit  imports  for  these  ports 
were  cold  treated  in  the  country  of 
origin  or  in  transit  to  the  United  States 
and  will  be  eUgible  for  cold  treatment 
upon  arrival  in  the  United  States.  We 
expect  that  an  additional  20  million 
kilograms  of  new  and  rerouted  fresh 
fruits  will  be  imported  through  and  cold 
treated  at  these  ports  each  year. 

According  to  the  Small  Business 
Administration,  a  "small"  entity 
involved  in  the  wholesale  trade  of  fresh 
fruits  is  one  that  employs  no  more  than 
100  people.  Cmrently,  there  are  4,388 
"small"  wholesale  importers  of  fresh 
fruits  in  the  United  States.  Use  of  on-site 
cold  treatment  fadUties  at  the  ports  of 
Seattle,  WA,  Atlanta,  GA,  and  Gulfport, 
MS,  may  slightly  reduce  transportation 
costs  for  foreign  fruit  exporters,  which, 
in  turn,  may  sUghtly  reduce 
transportation  costs  for  domestic 
importers  and,  ultimately,  may  shghtly 
reduce  the  cost  of  certain  fruits  for  U.S. 


consumers.  We  expect,  however,  that 
these  reductions  in  costs  will  be 
insignificant. 

The  alternative  to  this  rule  was  to 
make  no  changes  in  the  regulations. 
After  consideration,  we  rejected  this 
alternative  because  it  appears  that,  with 
the  safeguards  contained  in  this  rule, 
the  cold  treatment  of  fruit  may  be 
conducted  at  any  of  the  listed  ports 
without  significant  risk  of  introducing 
fruit  flies  or  other  injurious  plant  pests. 

Executive  Order  12988 

This  rule  allows  cold  treatment  of 
certain  imported  fruits  to  be  conducted 
at  the  ports  of  Gulfport,  MS,  Atlanta, 
GA,  and  Seattle,  WA.  State  and  local 
laws  and  regulations  regarding  the 
importation  of  fmiXs  under  this  rule  will 
be  preempted  while  the  fruits  are  in 
foreign  commerce.  Fresh  fniits  are 
generally  imported  for  immediate 
distribution  and  sale  to  the  consiuning 
pubUc,  and  will  remain  in  foreign 
commerce  until  sold  to  the  ultimate 
consiuner.  The  question  of  when  foreign 
commerce  ceases  in  other  cases  must  be 
addressed  on  a  case-by-case  basis.  No 
retroactive  effect  will  be  given  to  this 
rule,  and  this  rule  will  not  require 
administrative  proceedings  before 
parties  may  file  suit  in  coiul  challenging 
this  rule. 

Paperwork  Reduction  Act 

This  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

Regulatory  Reform 

This  action  i»part  of  the  President's 
Regulatory  Reform  Initiative,  which, 
among  other  things,  directs  agencies  to 
remove  obsolete  and  unnecessary 
regulations  and  to  find  less  burdensome 
ways  to  achieve  regulatory  goals. 

List  of  Subjects  in  7  CFR  Part  319 

Bees,  Coffee.  Cotton.  Fruits,  Honey, 
Imports,  Incorporation  by  reference, 
Niusery  Stock,  Plant  diseases  and  pests, 
Quarantine,  Reporting  and 
recordkeeping  requirements.  Rice, 
Vegetables. 

Accordingly.  7  CFR  part  319  is 
amended  as  follows: 

PART  319— FOREIGN  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  319 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  150dd,  150ee.  ISOfF. 
151-167,  450,  2803.  and  2809.  21  U.S.C  136 
and  136a:  7  CFR  2.22.  2.80.  and  371.2(c). 
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2.  Section  319.56-2d  is  amended  as 
follows: 

a.  In  para|raph  (b)(1),  by  revising  the 
second  sentence  to  read  as  set  forth 
below. 

b.  By  reviling  paragraph  (b)(5)(iv)  to 
read  as  set  forth  below. 

c.  By  adding  new  paragraphs  (b)(5)(v), 
(b)(5)(vi),  ai^  (b)(5)(vii)  to  read  as  set 
forth  below. 

S319.56-2d    Adnlnistrativ*  Instructions 
for  cokl  trssunents  of  certain  importad 
fruits. 

•        • 

(1)  *  **  •  Jf  not  so  refrigerated,  the 
fruit  must  be  both  precooled  and 
refrigerated  after  arrival  only  in  cold 
storage  warehouses  approved  by  the 
Deputy  Administrator  and  located  at  the 
following  ports:  Atlantic  ports  north  of, 
and  including,  Baltimore,  MD;  ports  on 
the  Great  Lakes  and  St.  Lawrence 
Seaway;  Canadian  border  ports  on  the 
North  Dakota  border  and  east  of  North 
Dakota:  the  maritime  ports  of 
Wilmington,  NC,  Seattle,  WA,  and 
Gulfport,  M^;  Seattle-Tacoma 
International  Airport,  Seattle,  WA; 
Hartsfield-Atlanta  International  Airport, 
Atlanta,  GA;  and  Baltimore-Washington 
International  and  Dulles  International 
airports,  Wathington,  DC.  *  *  * 

(5)  •  •     I 

(iv)  Special  requirements  for  the 
maritime  pott  of  Wilmington,  NC. 
Shipments  oC  fruit  arriving  at  the 
maritime  port  of  Wilmington,  NC,  for 
cold  treatment,  in  addition  to  meeting 
all  of  the  ret^uirements  in  paragraphs 
{b)(5)(i)  through  (b)(5)(iii)  of  this 
section,  must  meet  the  following  special 
conditions: 

(A)  Bulk  shipments  (those  shipments 
which  are  stowed  and  unloaded  by  the 
case  or  bin)  of  fruit  must  arrive  in  fruit 
fly-proof  packaging  that  prevents  the 
escape  of  adult,  larval,  or  pupal  frnit 
flies.  , 

(B)  Bulk  a^d  containerized  shipments 
of  fruit  must  be  cold-treated  within  the 
area  over  whiich  the  Bureau  of  Customs 
is  assigned  the  authority  to  accept 
entries  of  merchandise,  to  collect  duties, 
and  to  enforce  the  various  provisions  of 
the  customs  ^d  navigation  laws  in 
force. 

(C)  Advance  reservations  for  cold 
treatment  space  must  be  made  prior  to 
the  departiu'f  of  a  shipment  from  its 
.port  of  origiii. 

(D)  The  cold  treatment  facility  must 
remain  locked  during  non-working 
hotffs.  j 

(v)  Special  requirements  for  the 
mcBitime  pott  of  Seattle.  WA. 
Shipments  of  fruit  arriving  at  the 


maritime  port  of  Seattle.  WA,  for  cold 
treatment,  in  addition  to  meeting  all  of 
the  requirements  in  paragraphs  (b)(5)(i) 
through  (b)(5)(iii)  of  this  section,  must 
meet  the  following  special  conditions: 

(A)  Bulk  shipments  (those  shipments 
which  are  stowed  and  unloaded  by  the 
case  or  bin)  of  fruit  must  arrive  in  fruit 
fly-proof  packaging  that  prevents  the 
escape  of  adult,  larval,  or  pupal  fruit 
flies. 

(B)  B\Uk  and  containerized  shipments 
of  fruit  must  be  cold-treated  within  the 
area  over  which  the  Bureau  of  Customs 
is  assigned  the  authority  to  accept 
entries  of  merchandise,  to  collect  duties, 
and  to  enforce  the  various  provisions  of 
the  customs  and  navigation  laws  in 
force. 

(C)  Advance  reservations  for  cold 
treatment  space  must  be  made  prior  to 
the  departiure  of  a  shipment  frt>m  its 
port  of  origin. 

(D)  The  cold  treatment  facility  must 
remain  locked  during  non-working 
hours. 

(E)  Blacklight  or  sticky  paper  must  be 
used  within  the  cold  treatment  faciUty, 
and  other  trapping  methods,  including 
Jackson/methyl  eugenol  and  McPhail 
traps,  must  be  used  within  the  4  square 
miles  surrounding  the  cold  treatment 
facility. 

(F)  The  cold  treatment  facility  must 
have  contingency  plans,  approved  by 
the  Deputy  Administrator,  for  safely 
destroying  or  disposing  of  fruit. 

(vi)  Special  requirements  for  the 
airports  of  Atlanta,  GA,  and  Seattle, 
WA.  Shipments  of  fruit  arriving  at  the 
airports  of  Atlanta,  GA,  and  Seattle, 
WA,  for  cold  treatment,  in  addition  to 
meeting  all  of  the  requirements  in 
paragraphs  (b)(5)(i)  through  (b)(5){iu)  of 
this  section,  must  meet  the  following 
special  conditions: 

(A)  Bulk  and  containerized  shipments 
of  fruit  must  arrive  in  fruit  fly-proof 
packaging  that  prevents  the  escape  of 
adult,  larval,  or  pupal  fruit  flies. 

(B)  Bulk  and  containerized  shipments 
of  fruit  arriving  for  cold  treatment  must 
be  cold  treated  within  the  area  over 
which  the  Bureau  of  Customs  is 
assigned  the  authority  to  accept  entries 
of  merchandise,  to  collect  duties,  and  to 
enforce  the  various  provisions  of  the 
ctistoms  and  navigation  laws  in  force. 

(C)  The  cold  treatment  facility  and 
Plant  Protection  and  Quarantine  must 
agree  in  advance  on  the  route  by  which 
shipments  are  allowed  to  move  betweoi 
the  aircraft  on  which  they  arrived  at  the 
airport  and  the  cold  treatment  facility. 
The  movement  of  shipments  from 
aircraft  to  cold  treatment  facility  will 
not  be  allowed  until  an  acceptable  route 
has  been  agreed  upon. 


(D)  Advance  reservations  for  cold 
treatment  space  must  be  made  prior  to 
the  departure  of  a  shipment  &x>m  its 
port  of  origin. 

(E)  The  cold  treatment  facility  must 
remain  locked  during  non-working 
hoiu9. 

(F)  Blacklight  or  sticky  paper  must  be 
used  within  the  cold  treatment  facility, 
and  other  trapping  methods,  including 
Jackson/methyl  eugenol  and  McPhail 
traps,  must  be  used  within  the  4  square 
miles  surroimding  the  cold  treatment 
facility. 

(G)  The  cold  treatment  facility  must 
have  contingency  plans,  approved  by 
the  Deputy  Administrator,  for  safely 
destroying  or  disposing  of  fruit. 

(vii)  Special  requirements  for  the  port 
of  Gulfport,  MS.  Shipments  of  fruit 
arriving  at  the  port  of  Gulfport,  MS,  for 
cold  treatment,  in  addition  to  meeting 
all  of  the  requirements  in  paragraphs 
(b)(5)(i)  through  (b)(5)(iii)  of  this 
section,  must  meet  the  following  special 
conditions: 

(A)  All  fruit  entering  the  port  for  cold 
treatment  must  move  in  maritime 
containers.  No  bulk  shipments  (those 
shipments  which  are  stowed  and 
unloaded  by  the  case  or  bin)  are 
permitted  at  the  port  of  Gulfjport,  MS. 

(B)  Within  the  container,  the  fruit 
intended  for  cold  treatment  must  be 
enclosed  in  fruit  fly-proof  packaging 
that  prevents  the  escape  of  adult,  larval, 
or  pupal  fruit  flies. 

(C)  All  shipments  of  fruit  arriving  at 
the  port  for  cold  treatment  must  be  cold 
treated  within  the  area  over  which  the 
Biu«au  of  Customs  is  assigned  the 
authority  to  accept  entries  of 
merchandise,  to  collect  duties,  and  to 
enforce  the  various  provisions  of  the 
customs  and  navigation  laws  in  force. 

(D)  The  cold  treatment  facility  and 
Plant  Protection  and  Quarantine  must 
agree  in  advance  on  the  route  by  which 
shipments  are  allowed  to  move  between 
the  vessel  on  which  they  arrived  at  the 
port  and  the  cold  treatment  facility.  The 
movement  of  shipments  bom  vessel  to 
cold  treatment  facility  will  not  be 
allowed  until  an  acceptable  route  has 
been  agreed  upon. 

(E)  Advance  reservations  for  cold 
treatment  space  at  the  port  must  be 
made  prior  to  the  departtue  of  a 
shipment  from  its  port  of  origin. 

(F)  Devanning,  the  imloading  of  fruit 
from  containers  into  the  cold  treatment 
facility,  must  adhere  to  the  following 
requirements: 

(1)  All  containers  must  be  imloaded 
within  the  cold  treatment  facility;  and 

(2)  Untreated  fruit  may  not  be 
exposed  to  the  outdoors  under  any 
circTunstances. 
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(G)  The  cold  treatment  fodlity  must 
remain  locked  dining  non-working 
hours. 

(H)  Blacklight  or  sticky  paper  must  be 
used  within  Uie  cold  treatment  fiadlity, 
and  other  trapping  methods,  includii^ 
Jackson/methyl  eugenol  and  McPhail 
traps,  must  be  used  within  the  4  square 
miles  surroimding  the  cold  treatment 
facility. 

(I)  During  cold  treatment,  a  backup 
system  must  be  available  to  cold  treat 
the  shipments  of  fruit  should  the 
primary  system  malfunction.  The 
facility  must  also  have  one  or  more 
reefers  (cold  holding  rooms)  and 
methods  of  identifying  lots  of  tteated 
and  untreated  fruits. 

(J)  The  cold  treatment  facility  must 
have  the  abiUty  to  conduct  methyl 
bromide  fumigations  on-site. 

(K)  The  cold  treatment  facility  must 
have  contingency  plans,  approved  by 
the  Deputy  Administrator,  for  safely 
destroying  or  disposing  of  fruit. 

*  «        •        •        • 

3.  In  §  319.56-2x(b),  the  first  sentence 
is  revised  to  read  as  follows: 

$319.56-2x    Administrative  Instructkms; 
conditions  governing  the  entry  of  certain 
fruits  and  vegetabiM  for  witlch  treatment  is 
required. 

•  •        •        •        * 

(b)  If  treatment  has  not  been 
completed  before  the  fruits  and 
vegetables  arrive  in  the  United  States, 
fruits  and  vegetables  listed  above  and 
requiring  treatment  for  fruit  flies  may 
arrive  in  the  United  States  only  at  the 
following  ports:  Atlantic  ports  north  of. 
and  including,  Baltimore,  MD;  ports  on 
the  Great  Lakes  and  St.  Lawrence 
Seaway;  Canadian  border  ports  on  the 
North  Dakota  border  and  east  of  North 
Dakota;  the  maritime  ports  of 
Wihnington,  NC,  Seattle,  WA,  and 
Gul^ort,  MS;  Seattle-Tacoma 
International  Airport,  Seattle,  WA; 
Hartsfield-Atlanta  International  Airport, 
Atlanta,  GA;  and  Baltimore- Washington 
International  and  Dulles  International 
airports,  Washington,  DC.  •  •  * 

Done  in  Washington,  DC,  this  3nl  day  of 
September  1996. 
A.Stretiiig. 

Acting  Administrator,  Animd  and  Plant 
Health  Inspection  Service. 
[FR  Doc  96-22941  Filed  9-9-96;  8:45  am] 
BIUJNQ  coot  M1S-34-P 


DEPARTMENT  OF  JUSTICE 

ImmlgFation  and  Naturalization  Service 

8CFRPart240 
PNS  No.  1612-03] 
RIN  111&-AE43 

Removal  of  OtMOlete  Sections  of  the 
Regulation  Concerning  Temporary 
Protected  Status  for  Salvadorans 

agency:  Immigration  and  Naturalization 
Service,  Justice. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  amends  the 
Immigration  and  Naturalization  Service 
(Service)  regulations  by  removing  those 
sections  relating  to  Temporary  Protected 
Status  (TPS)  for  Salvadorans  under 
section  303  of  the  Immigration  Act  of 
1990  (IMMACT).  Since  the  TPS  program 
for  Salvadorans  expired  on  June  30. 
1992,  this  action  is  necessary  to  remove 
obsolete  language  frtun  the  Service's 
regulations. 

EFFECTIVE  DATE:  September  10, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ron  Chirlin,  Adjudications  Officer, 
Residence  and  Status  Services  Branch, 
Adjudications  Division,  Immigration 
and  Naturalization  Service,  425  I  Street, 
NW.,  Room  3214,  Washington  DC, 
20536,  Telephone:  (202)  514-5014. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  302  of  the  Immigration  Act  of 
1990  (IMMACT),  Public  Law  101-649, 
dated  November  29, 1990,  added  section 
244A  of  the  Inunigration  and 
Nationality  Act  (Act),  establishing 
Temporary  Protected  Status  (TPS)  reUef. 
Upon  designation  of  a  foreign  state  by 
the  Attorney  General,  TPS  afi^ords 
temporary  protection  and  work 
authorization  in  the  United  States  to 
eUgible  individuals  from  a  designated 
foreign  state  that  is  experiencing 
ongoing  armed  conflict,  environmental 
disaster,  or  other  harmful  conditions 
that  would  prevent  such  individuals 
from  returning  to  that  state  in  safety. 

In  addition  to  the  general  procedures 
governing  TPS  under  section  244A  of 
the  Act,  section  303  of  IMMACT 
afforded  such  protection  specifically  to 
nationals  of  El  Salvador  for  an  18-month 
period  ending  on  June  30, 1992.  The 
special  TPS  program  for  Salvadorans 
included  some  special  limitations  and 
requirements  wUch  were  implemented 
in  8  CFR  240.40  through  240.47.  These 
special  procedures  for  Salvadorans 
included  additions  or  exceptions  to  the 
general  TPS  procedures  In  8  CFR  240.1 
through  240.20.  Hie  Service  published 


both  the  general  and  the  specific 
Salvadoran  TPS  regulations  in  the 
Federal  Registo-  as  an  interim  rule  on 
January  7, 1991,  at  56  FR  618  and  as  a 
final  rule  on  May  22, 1991,  at  56  FR 
23491. 

Under  section  303  of  IMMACT,  TPS 
designation  for  El  Salvador  was  to 
axpire  on  Jime  30, 1992,  unless  the 
Attorney  General  extended  the 
designation.  On  June  26, 1992,  the 
Commissioner  of  the  Service  announced 
in  the  Federal  Register  at  57  FR  28700 
that  Salvadoran  ITS  designation  would 
not  be  extended. 

Although  Salvadoran  TPS  expired, 
many  of  the  Salvadoran  TPS  registrants 
became  eligible  to  apply  for  a  1-year 
program  of  deferred  enforced  departure 
(DEI))  established  by  presidential  order 
through  the  Jime  26, 1992,  Federal 
Register  notice.  By  a  Federal  Register 
notice  published  June  8, 1993,  at  58  FR 
32157,  the  Service  further  extended 
DED  until  December  31, 1994,  as 
directed  by  President  Clinton.  The 
Service  subsequently  extended  until 
April  30. 1996.  the  DED-related  work 
authorization  of  Salvadorans  whose 
DED  registration  expired  on  December 
31, 1994,  by  a  series  of  Federal  Register 
notices  concluding  on  January  30, 1996, 
at  61  FR  3053. 

Under  a  court-approved  settlement  in 
a  lawsuit  captioned  American  Baptist 
Churches  v.  Thomburgh,  760  F.  Supp. 
796  (N.D.  Cal.  1991)  {ABQ,  eligible  TPS 
and  DED  Salvadorans  are  entitled  to  a 
de  novo  asylum  adjudication.  The 
Sevice  will  begin  to  schedule  ABC  class 
members  for  asylum  interviews  on  a 
routine  basis. 

The  Salvadoran  TPS  program  expired 
on  June  30, 1992.  The  Service  therefore 
finds  it  appropriate  to  remove  the 
obsolete  regulations  concerning  the 
expired  Temporary  Protected  Status 
program  for  Salvadorans. 

Impact  of  Removal  of  Obsolete  Sections 
of  the  Regulation 

The  removal  of  obsolete  sections  of 
the  regulation  will  streamline  the 
regulations  and  decrease  confusion.  The 
Service  will  continue  to  inform  all 
former  Salvadoran  TPS  registrants  who 
inquire  that  the  program  has  expired 
and  that  they  are  not  eligible  for  further 
registration  or  work  authorization  under 
that  program. 

Basis  for  Removal  of  Obsolete  Sections 
of  the  Regulation  Without  Advance 
Notice  or  Provision  for  Public 
Comments 

The  Service's  implementation  of  this 
rule  as  a  final  rule  without  advance 
notice  or  provision  for  public  conunent 
procedures  is  based  upon  the  "good 
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cause"  exception  found  at  5  U.S.C  553 
(b)  and  (d).  the  reasons  for  immediate 
final  publication  of  this  rule  without 
provision  fof  public  comment  are  as 
follows: 

The  Servide  is  removing  language  in 
the  regulatioiis  which  relates  only  to  the 
specific  statutory  Salvadoran  TPS 
program  which  e3q)ired  on  Jime  30, 
1992.  As  the  Salvadoran  TPS 
reregistratiott  period  and  TPS  program 
both  expired  on  that  date,  all  such 
applications  have  been  adjudicated  and 
any  further  applications  are 
inappropriate.  The  continued  presence 
of  this  obsolete  language  serves  no 
function  and  advance  notice  and  public 
comment  precediues  are  therefore 
imnecessary, 

Regnlatory  Flexibility  Act 

The  Commissioner  of  the  Immigration 
and  Naturalization  Service,  in 
accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  has 
reviewed  this  regulation  and,  by 
approving  it,  certifies  that  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  it  merely  removes  language 
which  implepiented  an  expired 
statutory  pn|vision. 

Executive  Order  12866 

This  rule  is  not  considered  by  the 
Department  of  Justice,  Immigration  and 
Naturalization  Service,  to  be  a 
"significant  regulatory  action"  under 
Executive  Otder  12866,  section  3(f), 
Regulatory  Planning  and  Review,  and 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  imder 
section  6(a)())(A). 

Executiye  Ofder  12612 

This  regulation  will  not  have 
substantial  djirect  effects  on  the  States, 
on  the  relationship  between  the 
National  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
this  rule  does  not  have  sufficient 
Federahsm  itnplications  to  warrant  the 
preparation  6f  a  Federalism  Assessment. 

List  of  Sobiecto  in  8  CFR  Part  240 

Administrative  practice  and 
procedure,  I^unigration. 

Accordin^y.  part  240  of  chapter  I  of 
title  8  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  240— TEMPORARY  PROTECTED 
STATUS  FOR  NATIONALS  OF 
DESIGNATO)  STATES 

1.  The  authority  citation  for  part  240 
continues  to  read  as  follows: 


Aotliavity:  8  U.S.C  1103, 1254. 12S4a  note. 

2.  Part  240  is  amended  by  removing 
the  heading  for  Subpart  A. 

3.  Part  240  is  amended  by  removing 
Subpart  B. 

Dated:  July  11, 1996. 
Doris  MdMDBr. 

Commissioner,  Immigration  and 
Naturalization  Service. 
(PR  Doc.  96-23034  Piled  9-9-96;  8:45  am] 
■LUNQ  COOK  4«ie-10-M 


8CFR  Part  264 

PNS  No.  1606-64;  AQ  ORDER  No.  2063- 

RIN111S-AC83 

AddHIOfi  of  Provision  for  the 
Reglstrallon  and  FIngefprlntIng  of 
Nonimmigrants  Designatad  by  tha 
Attomay  OaiMral;  Removal  of  the 
Requiniment  for  the  Reglatration  arid 
Rngerprinting  of  Certain 
Nonimmigrants  Bearing  Iraqi  and 
Kuwaiti  Travel  Documents 

AGENCY:  Immigration  and  Naturalization 
Service,  Justice. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  adopts  without 
change  an  interim  rule  published  by  the 
Immigration  and  Naturalization  Service 
(Service)  in  the  Federal  Register  on 
December  23, 1993,  which  added  the 
provision  for  the  registration  and 
fingerprinting  of  certain  nonimmigrants 
of  specific  countries  designated  by  the 
Attorney  General.  The  interim  rule  also 
removed  the  requirement  for  the 
registration  and  fingerprinting  of  certain 
nonimmigrants  bearing  Iraqi  and 
Kuwaiti  travel  documents  who  applied 
for  admission  to  the  United  States, 
which  was  promulgated  in  response  to 
a  specific  poUtical  situation,  lliis  action 
will  continue  to  afford  the  Attorney 
General  with  the  flexibility  to  facilitate 
implementation  of  the  fingerprinting 
requirement  when  future  political 
situations  arise  which  threaten  the 
national  seciuity  of  the  United  States. 

EFFECTIVE  DATE:  October  10, 1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Jake 
Achterberg,  Assistant  Chief  Inspector, 
Inspections  Division,  Immigration  and 
Naturalization  Service,  425  I  Street  NW, 
Room  7228,  Washington,  DC,  20536, 
telephone  (202)  514-3019. 
SUPPLEMENTARY  INFORMATION:  On 
January  16, 1991,  a  final  rule  was 
published  in  the  Federal  R^ista-,  at  56 
FR 1566,  adding  a  new  §  264.3  of  Title 
8  of  the  Code  of  Federal  Regulations, 
requiring  the  registration  and 
fingerprinting  of  certain  nonimmigrants 


bearing  Iraqi  and  Kuwaiti  travel 
documents.  The  requirement  was 
promulgated  in  response  to  the  United 
States  condemnation  of  Iraq's  invasion 
of  Kuwait,  United  States  sanctions 
against  Iraq,  and  the  theft  of  thousands 
of  Kuwaiti  passports  during  Iraq's 
occupation  of  Kuwait,  all  of  which 
heightened  the  potential  for  dcnnestic 
anti-United  States  terrorist  activities. 
Due  to  the  withdrawal  of  Iraqi  forces 
from  Kuwait,  and  the  Government  of 
Kuwait's  requirement  that  all  old 
Kuwaiti  passports  be  replaced  with  a 
new  version,  this  requirement  was  no 
longer  necessary  and  was  removed  by 
an  interim  rule  which  was  published  in 
the  Federal  Register  on  December  23, 
1993,  at  58  FR  68024. 

To  address  future  political  situations 
which  elevate  concern  for  United  States' 
security  and  would  require  the 
registration  and  fingerprinting  of  certain 
nonimmigrants,  the  interim  rule  also 
added  a  provision  allowing  the  Attorney 
General  to  designate,  by  public  notice 
pubUshed  in  the  Federal  Register, 
certain  nonimmigrants  of  specific 
countries  to  be  registered  and 
fingerprinted  upon  arrival  in  the  United 
States,  pursuant  to  section  263(a)(5)  of 
the  Inunigration  and  Nationality  Act,  8 
U.S.C.  1303(a)(5). 

The  provision  was  necessary  to  afford 
the  Attorney  General  with  the  flexibility 
to  facilitate  implementation  of  the 
fingerprinting  requirement  when 
responding  to  specific  political 
situations  that  threatened  the  security  of 
the  United  States.  Elsewhere  in  the 
same  issue  of  the  December  23, 1993, 
Federal  Register,  the  Service  published 
a  notice  requiring  certain 
nonimmigrants  from  Iraq  and  the  Sudan 
to  be  registered  and  fingerprinted  upon 
arrival  in  the  United  States.  This  action 
was  taken  in  response  to  increased 
concern  for  national  security  resulting 
from  terrorist  attacks  and  uncovered 
plots  directed  by  nationals  of  Iraq  and 
Sudan. 

The  interim  rule  requested  that 
comments  concerning  the  new 
provisions  be  submitted  to  the  Service 
by  January  24, 1994.  The  Service  did  not 
receive  any  comments  and  is  therefore 
adopting  the  interim  rule  as  final 
without  change. 

Regulatory  Flexibility  Act 

The  Attorney  General,  in  accordance 
with  the  Regulatory  FlexibiUty  Act  (5 
U.S.C.  605(b)),  has  reviewed  this 
regulation  and,  by  approving  it,  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  sinaU  entities.  This  rule 
merely  afEiects  a  limited  niunber  of 
individuals. 
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ExecutiTe  Order  12866 

This  rule  is  not  considered  by  the 
Department  of  Justice,  Inunigration  and 
Naturalization  Service,  to  be  a 
"significant  regulatory  action"  imder 
Executive  Order  12866,  section  3(f), 
Regulatory  Planning  and  Review,  and 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  imder 
section  6(a)(3)(A). 

Executive  Order  12612 

The  regulations  proposed  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
National  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
FederaUsm  Assessment. 

List  of  Subjects  in  8  CFR  Part  264 

Aliens,  Reporting  and  recordkeeping 
requirements. 

Accordingly,  the  interim  rule 
amending  8  CFR  part  264,  which  was 
published  in  the  Federal  Register  on 
December  23, 1993,  at  58  FR  68024- 
68025,  is  adopted  as  a  final  rule  without 
change. 

Dated:  September  3, 1996. 
Janet  Reno, 

Attorney  General. 

(FR  Doc.  96-22964  Filed  9-9-96;  8:45  am] 

■lUJNQ  CODE  4410-ie-M 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9CFRPart54 
[Dociiet  No.  96-042-1] 

Scrapie  Indemnification  Program 

AQENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Final  rule. 

SUMMARY:  We  are  amending  the  scrapie 
regulations  by  removing  provisions 
describing  the  scrapie  indemnification 
program.  The  scrapie  indemnification 
program  provided  financial 
compensation  to  flock  owners  for 
certain  animals  destroyed  because  of 
scrapie.  As  provided  in  the  regulations, 
this  indemnity  program  was  available 
for  only  a  limited  time,  and  has  now 
been  discontinued.  This  action  will 
remove  provisions  that  are  no  longer  in 
effect  from  the  regulations. 


EFFECTIVE  DATE:  September  10, 1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Daniel  Harpster,  Senior  Staff 
Veterinarian,  National  Animal  Health 
Programs.  VS.  APHIS,  4700  River  Road 
Unit  43,  Riverdale,  MD  20737-1231, 
(301)  734-4913;  or  e-mail: 
dharpstei^phis.usda.gov. 

SUPPI.EIKNTARY  INFORMATKM: 

Background 

The  regulations  in  9  CFR  part  54 
(referred  to  below  as  the  regulations) 
include  provisions  for  the  payment  of 
Federal  indenmity  to  owners  of  certain 
sheep  and  goats  destroyed  because  of 
scrapie.  The  scrapie  indemnification 
program  was  est^lished  in  a  final  rule 
pubUshed  on  December  9, 1992  (57  FR 
58130-58133)  and  effective  on  January 
8, 1993.  As  explained  in  the  regulations, 
the  program  was  offered  for  a  limited 
time  only;  applications  vtrere  required  to 
be  received  on  or  before  July  7, 1993. 

Because  this  program  has  ended,  we 
are  amending  the  regulations  to  remove 
the  provisions  concerning  the  scrapie 
indemnification  program.  These 
provisions  are  contained  in  subpart  A, 
§§  54.2  through  54.6. 

This  action  is  not  a  substantive 
change  to  the  regulations.  It  simply 
removes  provisions  related  to  a  program 
that  has  been  terminated.  Therefore, 
pursuant  to  the  administrative 
provisions  in  5  U.S.C.  553,  we  find 
upon  good  cause  that  prior  notice  and 
other  public  procedure  with  respect  to 
this  rule  are  unnecessary:  we  also  find 
good  cause  for  making  this  rule  effective 
less  than  30  days  after  publication  of 
this  document  in  the  Federal  Register. 
Further,  this  action  is  not  a  rule  or 
regulatory  action  as  defined  by  either 
Executive  Order  12866  or  the  Regulatory 
Flexibility  Act,  and  is,  therefore,  exempt 
from  those  provisions.  This  action 
contains  no  information  collection  or 
recordkeeping  requirements  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

Regulatory  Reform 

This  action  is  part  of  the  President's 
Regulatory  Reform  Initiative,  which, 
among  other  things,  directs  agencies  to 
remove  obsolete  and  unnecessary 
regulations  and  to  find  less  burdensome 
ways  to  achieve  regulatory  goals. 

List  of  Subjects  in  9  CFR  Part  54 

Animal  diseases,  Goats,  Indemnity 
payments.  Scrapie,  Sheep. 

Accordingly,  9  CFR  part  54  is 
amended  as  follows: 


PART  64— CONTROL  OF  SCRAPIE 

1.  The  authority  citation  for  part  54 
continues  to  read  as  follows: 

Aiitliortty:  21  U.S.C  111.  114. 114a,  and 
134a-134h:  7  CFR  2.22.  2.80,  and  371.2(d). 

2.  Subpart  A  of  part  54,  consisting  of 
§§  54.2  through  54.6,  is  removed  and 
reserved. 

Done  in  Washington,  DC.  this  4th  day  of 
September  1996. 

Tally  L.  MMuey, 

Administrator,  Animal  and  Plant  Heakh 
Inspection  Service. 

(FR  Doc  96-23053  Filed  9-9-96;  8:45  am] 
WUMO  COM  M10-94-P 


9  CFR  Parts  71  and  75 
[Docket  No.  96-040-1} 

CEM;  Rentove  Interstate  Movement 
Regulations 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Direct  final  rule. 

SUMMARY:  We  are  removing  the 
regulations  governing  the  interstate 
movement  of  horses  affected  with  or 
exposed  to  contagious  equine  metritis. 
The  last  areas  of  the  United  States 
quarantined  for  contagious  equine 
metritis  were  removed  from  quarantine 
in  1987.  The  disease  has  not  been 
known  to  exist  in  this  country  since  that 
time,  and  the  regulations  are  no  longer 
in  use.  We  are  also  adding  contagious 
equine  metritis  to  a  Ust  of  diseases  not 
known  to  exist  in  the  United  States. 
DATES:  This  rule  will  be  effective  on 
November  12, 1996  unless  we  receive 
written  adverse  comments  or  written 
notice  of  intent  to  submit  adverse 
comments  on  or  before  October  10, 
1996. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  any  adverse  comments  or 
notice  of  intent  to  submit  adverse 
comments  to  Docket  No.  96-040-1, 
Regtilatory  Analysis  and  Development, 
PPD,  APHIS,  Suite  3C03.  4700  River 
Road  Unit  118.  Riverdale,  MD  20737- 
1238.  Please  state  that  your  submission 
refers  to  Docket  No.  96-040-1. 
Submissions  received  may  be  inspected 
at  USDA,  room  1141.  South  Building. 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC,  between  8  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  and  notices  are 
requested  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entry  into  the 
comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Dt. 
Tim  Cordes,  Senior  Staff  Veterinarian, 


I 
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National  Aiiimal  Health  Programs,  VS, 
APHIS,  4700  River  Road  Unit  43, 
Riverdale,  MD  20737-1231;  (301)  734- 
3279, 

SUPPLEMENTiARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  subchapter 
C  (parts  70  through  89)  govern  the 
interstate  movement  of  animals, 
including  p|>ultry,  and  animal  products. 
Part  71  indlides  general  provisions 
related  to  the  interstate  movement  of 
animals  and  poultry.  Part  75  pertains  to 
the  interstalJB  movement  of  animals 
affected  with  communicable  diseases  of 
horses,  asse$,  ponies,  mules,  and  zebras. 
Sections  75J5  through  75.7  and  75.10 
(referred  to  below  as  the  regulations) 
pertain  to  contagious  equine  metritis 
(CEM),  a  highly  contagious  acute 
venereal  di«toase  that  affects  breeding 
and  fertiUty. 

When  first  promulgated,  the  CEM 
regulations  quarantined  certain  areas  of 
the  United  States  and  restricted  the 
interstate  movement  of  horses  and  other 
Equidae  ito^  those  areas.  However,  in 
an  interim  rule  of  March  11, 1987  (52 
PR  7403-7405).  we  removed  the 
provisions  that  quarantined  the  last 
areas  of  the  United  States  because  of 
CEM.  The  interim  rule  was  affirmed  on 
July  29,  1987  (52  PR  28239-28240). 
CEM  has  not  been  known  to  exist  in  the 
United  States  since  that  time,  and  the 
regulations  tre  no  longer  in  use. 
Because  the  quarantine  and 
accompanying  restrictions  on  interstate 
movement  are  no  longer  necessary,  we 
are  removing  the  regulations  in  §§  75.5 
through  75.7  and  §  75.10. 

We  are  alao  adding  a  reference  to  CEM 
to  part  71.  Section  71.3  generally 
prohibits  the  interstate  movement  of 
diseased  anilnals.  Section  71.3(b)  lists 
diseases  not  known  to  exist  in  the 
United  Statas  and  prohibits  the 
interstate  movement  of  animals  affected 
with  any  of  the  listed  diseases.  Because 
CEM  is  not  known  to  exist  in  the  United 
States,  we  aie  adding  this  disease  to  the 
list  in  §  71.3j[b).  Therefore,  in  the  event 
CEM  is  agait  found  to  exist  in  the 
United  Statas,  spread  of  the  disease 
could  immediately  be  curtailed  because 
interstate  m0vement  of  affected  animals 
would  be  prohibited. 

EffBctiTe  Daies 

We  are  publishing  this  rule  without  a 
prior  proposal  because  we  view  this 
action  as  noncontroversial  and 
anticipate  no  adverse  public  comment. 
This  rule  wi)l  be  effective,  as  published 
in  this  doculnent,  60  days  after  the  date 
of  pubhcatian  in  the  Federal  Register 
unless  we  reteive  written  adverse 


comments  or  written  notice  of  intent  to 
submit  adverse  comments  within  30 
days  of  the  date  of  pubUcation  of  this 
rule  in  the  Federal  Registar. 

Adverse  comments  are  comments  that 
suggest  the  rule  should  not  be  adopted 
or  that  suggest  the  rule  should  be 
changed. 

If  we  receive  written  adverse 
comments  or  written  notice  of  intent  to 
submit  adverse  comments,  we  will 
publish  a  notice  in  the  Federal  Register 
withdrawing  this  rule  before  the 
effective  date.  We  will  then  publish  a 
proposed  rule  for  public  comment. 
Pollowing  the  close  of  that  comment 
period,  the  comments  will  be 
considered,  and  a  final  rule  addressing 
the  comments  will  be  published. 

As  disctissed  above,  if  we  receive  no 
written  adverse  comments  nor  written 
notice  of  intent  to  submit  adverse 
comments  within  30  days  of  pubUcation 
of  this  direct  final  rule,  this  direct  final 
rule  will  become  effective  60  days 
following  its  publication.  We  will 
publish  a  notice  to  this  effiect  in  the 
Federal  Register,  before  the  effective 
date  of  this  direct  final  rule,  confirming 
that  it  is  effective  on  the  date  indicated 
in  this  document. 

ExecotiTe  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  The  rule  has 
been  determined  to  be  not  significant  for 
the  purposes  of  Executive  Order  12866 
and,  therefore,  has  not  been  reviewed  by 
the  Office  of  Management  and  Budget. 

This  rule  removes  regulations 
governing  the  interstate  movement  of 
horses  affected  with  or  exposed  to  CEM. 
The  last  areas  of  the  United  States 
quarantined  because  of  this  disease 
were  removed  from  quarantine  in  1987, 
and  the  disease  has  not  been  known  to 
exist  in  this  country  since  that  time.  As 
a  result,  none  of  the  regulatory 
provisions  regarding  GEM  have  been 
imposed  upon  any  entities  large  or 
small  for  at  least  9  years. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  nimiber  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 


Executive  Order  12988 

This  rule  has  been  reviewed  imder 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
in  conflict  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.aC  3501 
et  seq.]. 

Regulatory  Reform 

This  actiod  is  part  of  the  President's 
Regulatory  Reform  Initiative,  which, 
among  other  things,  directs  agencies  to 
remove  obsolete  and  unnecessary 
regulations  and  to  find  less  burdensome 
ways  to  achieve  regulatory  goals. 

List  of  Subjects 

9  CFR  Part  71 

Animal  diseases.  Livestock,  Poultry 
and  poultry  products.  Quarantine, 
Reporting  and  recordkeeping 
requirements,  Transportation. 

9  CFR  Part  75 

Animal  diseases.  Horses,  Quarantine, 
Reporting  and  recordkeeping    • 
requirements.  Transportation. 

Accordingly,  9  CFR  parts  71  and  75 
are  amended  as  follows:  • 

PART  71— GENERAL  PROVISIONS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  21  U.S.C  111-113, 114a.  114a- 
1, 115-117, 120-126, 134b,  and  134f;  7  CFR 
2.22,  2.80,  and  371.2(d). 

}71.3    [Amended] 

2.  In  §  71.3,  paragraph  (b)  is  amended 
by  adding  the  words  "contagious  equine 
metritis,"  after  the  word  "dourine,". 

PART  75— COMMUNICABLE 
DISEASES  IN  HORSES.  ASSES, 
PONIES.  MULES.  AND  ZEBRAS 

3.  The  authority  citation  for  part  75 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  111-113. 115, 117, 
120, 121, 123-126,  and  134-134h;  7  CFR 
2.22,  2.80,  and  371.2(d). 

H  75^.  75.8. 75.7,  and  75.10   [Removed 
and  Reserved] 

4.  Sections  75.5  through  75.7  and 
75.10  are  removed  and  reserved. 
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Done  in  Washington,  DC,  this  4th  day  of 
September  1996. 

terry  L.  Medley, 

Administrator,  Animal  and  l^ant  Health 
Inspection  Service. 

[FR  Doc.  96-23052  Filed  9-9-96;  8:45  am] 

BILUNQ  0006  3410-44-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart21 

Replacement  and  Modification  Parts: 
"Standard"  Parts 

AGENCY:  Federal  Aviation 
Administration  (FAA),  EXyT. 
ACTION:  Request  for  comments. 

SUMMARY:  The  FAA  has  traditionally 
interpreted  the  term  "standard  parts,"  as 
used  in  regulations  concerning  the 
production  of  replacement  and 
modification  parts  for  sale  for 
installation  of  type  certificated  (TC) 
products,  to  include  a  basic  structiual  or 
mechanical  part  the  specification  for 
which  has  been  published  by  a  standard 
setting  organization  or  by  the  U.S. 
govenunent  This  doaunent  solicits 
public  comment  on  including  other 
kinds  of  parts,  for  example  discrete 
electrical  or  electronic  component  parts. 
DATES:  Comments  must  be  received  on 
or  before  November  12, 1996. 
ADDRESSES:  Comments  must  be  mailed 
or  delivered  in  duplicate  to:  Federal 
Aviation  Administration,  Aircraft 
Engineering  Division.  AIR-100  Rm.  815, 
800  Independence  Avenue,  SW., 
Washington,  DC  20591.  Comments  must 
be  marked  Docket  No.  AIR-1 00-9601. 
Comments  may  be  inspected  on 
weekdays  except  Federal  holidays, 
between  9  a.m.  and  4  p.m.  in  room  815. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  Kaplan,  Aerospace  Engineer, 
Aircraft  Engineering  Division,  AIR-100, 
FAA,  800  Independence  Avenue,  SW., 
Washington,  DC  20591,  (202)  267-9588. 
SUPPLEMENTARY  INFORMATION:  Section 
21.303(a)  of  Tide  14  of  the  Code  of 
Federal  Regulations  (CFR)  (§  21.303(a)), 
Replacement  and  Modification  Parts, 
prohibits  a  person  from  producing  a  part 
for  sale  for  installation  on  a  type 
certificated  product  unless  that  person 
produces  the  part  pursuant  to  an  FAA 
Parts  Manufacturer  Approval  (PMA). 
Section  21.303(b)  provides  four 
exceptions  to  the  requirement  in 
§21,303(a).  One  of  these  exceptions  is 
for  "Standard  parts  (such  as  bolts  and 
nuts)  conforming  to  established  industry 
or  U.S.  specifications."  (14  CFR 
§  21.303(b)(4).) 


"Standard  part"  is  not  otherwise 
defined  in  Title  14.  Section  21.303(b)(4) 
has  come  to  be  understood  by  the 
aviation  and  manufactiuing  public  as 
meaning  a  part,  the  specification  for 
which  has  been  published  by  a  standard 
setting  organization  or  by  the  U.S. 
-  govenunent,  and  the  FAA  has 
traditionally  regulated  parts  production 
with  that  understanding.  Ex£unples  of 
such  "traditional"  standard  part 
specifications  include  National 
Aerospace  Standards  (NAS),  Air  Force- 
Navy  Aeronautical  Standard  (AN), 
Society  of  Automotive  Engineers  (SAE), 
SAE  Aerospace  Standard  (AS),  and 
Military  Standard  (MS).  The  FAA  will 
continue  to  consider  |>arts  conforming 
to  these  specifications  as  standard  parts. 

Traditionally,  for  any  specification  to 
be  acceptable  it  must  include 
information  on  the  design,  materials, 
manufactiue,  and  uniform  identification 
requirements.  The  specification  must 
include  all  the  information  necessary  to 
produce  the  part  and  ensure  its 
conformity  to  the  specification. 
Furthermore,  the  specification  must  be 
publicly  available,  so  that  any  party  is 
capable  of  manufactiuing  the  part.  The 
above  examples  of  accepted 
specifications  fulfill  those  criteria. 

In  the  past  the  FAA  has  applied 
§  21.303(b)(4)  to  parts  that  have 
specifications  where  a  determination  of 
physical  conformity  to  a  design  could  be 
made.  This  application  largely  excluded 
classes  of  parts  where  the  parts  are 
conformed  not  on  the  basis  of  their 
physical  configuration  but  by  meeting 
the  specified  performance  criteria. 
These  types  of  parts  are  best 
exemplified  by  discrete  electrical  and 
electronicparts. 

Much  ofthe  componentry  used  in 
electronic  devices  are  manufactvued 
under  standard  industry  piftlices,  often 
to  published  specifications  developed 
by  standards  organizations  such  as  the 
Society  of  Automotive  Engineers  (SAE), 
the  American  Electronics  Association, 
Semitec,  Joint  Electron  Device 
Engineering  Council,  Joint  Electron 
Tube  Engineering  Council,  and  the 
American  National  Standards  Institute 
(ANSI).  Such  standards  development  by 
these  bodies  is  overseen  by  the  Institute 
of  Electrical  and  Electronics  Engineers 
(IEEE),  die  IEEE  Standards  Committee, 
as  well  as  the  electrical  and  electronics 
industry,  at  large,  who  depends  upon 
characteristic  design  standards  for 
consistency  in  operation  and 
performance. 

The  FAA  is  aware  of  certain  kinds  of 
parts  that  may  fit  within  the  limits  of 
the  §  21.303(b)(4)  exception;  these  might 
include  resistors,  capacitors,  diodes, 
transistors,  and  non-programmable 


integrated  circuits  (e.g.  amplifiers, 
bridges,  switches,  gates,  etc.). 
Conversely,  large  scale,  application- 
specific,  or  programmdile  integrated 
circuits,  hybrids,  gate  arrays,  memories, 
CPU's,  or  other  programmable  logic 
devices  would  not  be  considered 
standard  parts.  Such  components  are 
not  "discretes"  since  they  require 
programming  that  controls  their  timing, 
functionality,  performance,  and  overall 
operating  parameters. 

It  is  important  to  remember  that  14 
CFR  Part  21  §  21.303  deals  with  die 
production  of  parts  for  sale  for 
installation  on  type  certificated 
products.  The  installation  of  an  owner- 
or  operator-produced,  technical 
standard  order,  and  standard  parts  must 
be  shown  to  comply  with  part  43  of 
Title  14  ofthe  CFR  (Part  43).  Installation 
eligibility  for  a  PMA  or  a  type  or 
production  certificated  (PC)  part  is 
established  at  the  time  of  issuing  the 
production  approval,  nevertheless,  a 
person  may  install  a  PMA,  TC,  or  PC 
part  on  another  TC  product  if  that 
installation  is  shown  to  comply  with 
Part  43.  Generally,  a  standard  part  may 
be  replaced  with  an  identical  standard 
part  without  a  further  demonstration  of 
compliance  with  the  airworthiness 
regulations.  Substitution  of  a  standard 
part  with  another  would  require  a 
demonstration  of  acceptability  in 
accordance  with  Part  43. 

The  FAA  invites  comments  on  the 
ability  of  producers  to  conform  discrete 
electrical  and  electronic  parts,  and  other 
kinds  of  parts,  to  specified  performance 
criteria.  It  also  invites  comments  on  the 
ability  of  producers  to  distincUy 
identify  such  parts. 

After  comments  are  reviewed,  the 
FAA  anticipates  taking  the  following 
actions: 

(1)  Compile  a  list  of  standard  -setting 
bodies  and  U.S.  government  entities  that 
establish  specifications  for  standard 
parts,  and 

(2)  Publish  these  listings  in  an 
Advisory.  Qrcular  which  will  be 
available  on  the  Aircraft  Certification 
Home  Page  on  the  World  Wide  Web. 

Issued  in  Washington,  DC,  of  August  29, 
1996. 

Elizabeth  Ypest. 

Deputy  Director,  Aircraft  Certification 

Senrice,  AIR-2. 

[FR  Doc.  96-23092  Filed  9-9-^;  8:45  am] 
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14CFRPaft71 

[AinfMM  Dfctot  No.  96-ANE-28] 

Amendmeiit  to  Class  E  Airspace; 
Lebanon,  |i)H 

AGENCY:  Federal  Aviation 
Administralion  (FAA),  DOT. 
action:  Diiect  final  rule:  request  for 
comments. 

• —  »  ■  ' 

SUMMARY:  This  action  modifies  the  Class 
E  airspace  tt  Lebanon,  NH  (LEB)  by 
removing  t]ie  Qass  E  airspace  extending 
upward  from  the  surface,  effective 
diuing  the  times  when  the  Airport 
Traffic  Control  Tower  (ATCT)  is  not 
operating.  This  action  results  from  the 
elimination  of  continuous  weather 
reporting  at  Lebanon  Mimicipal  Airport. 
DATES:  Effective  0901  UTC,  November  7, 
1996. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
October  10, 1996. 

addresses:  Send  comments  on  the 
proposal  tcL  Manager,  Operations 
Branch,  AhfE-530,  Federal  Aviation 
Administration,  Docket  No.  96-ANE- 
28, 12  New  England  Executive  Parii, 
Burlington,  MA  01803-5299;  telephone 
(617)  238-7530;  fax  (617)  238-7596. 
Comments  Imay  also  be  submitted 
electronically  to  the  following  Internet 
address:  "neairspace- 
comment@lnail.hq.faa.gov".  Comments 
must  indicate  Docket  No.  96-ANE-28  in 
the  subject  line. 

The  offidal  docket  file  may  be 
examined  in  the  Office  of  the  Assistant 
Chief  Counsel,  New  England  Region, 
ANE-7,  Room  401, 12  New  England 
Executive  Park,  Buirlington,  MA  01803- 
5299:  telephone  (617)  238-7050;  fax 
(617)  238-7055. 

An  infor^nal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Air  Traffic  Division,  Room  408, 
by  contacting  the  Manager,  Operations 
Branch  at  the  first  address  Usted  above. 
FOR  FURTHSR  INFORMATION  CONTACT: 
Raymond  Duda,  Operations  Branch, 
ANE-530.3, 12  New  England  Executive 
Pailt,  Burlihgton.  MA  01803-5299; 
telephone  (617)  238-7533;  fax  (617) 
238-7596. 

SUPPI^MENTARY  INFORMATK3N:  On  May 
16,  1994,  the  FAA  published  a 
modification  to  the  Class  D  airspace  at 
Lebanon  Municipal  Airport,  Lebanon, 
NH  (59  FR  25299.  effective  June  23, 
1994)  to  reflect  a  change  in  the 
operating  hours  for  the  Airport  Traffic 
Control  Toiwer  (ATCT)  at  Lebanon. 
Although  the  ATCT  no  longer  operates 
continuously,  24-hour  weather  reporting 
remained,  thus  the  FAA  also  established 
a  Class  E  airspace  area  extending 


upward  from  the  surface  at  Lebanon. 
That  Class  E  airspace,  effective  during 
the  hours  when  the  ATCT  did  not 
operate,  provides  controlled  airspace 
bom  the  surface  upward  based  on  the 
availability  of  continuous  weather 
reporting  irom  Lebanon. 

The  FAA  has  been  advised  that  '' 

continuous  surface  weather 
observations  are  no  longer  provided  at 
Lebanon.  Recently,  officials  frtim  the 
FAA,  the  National  Weather  Service 
(NWS),  and  th»  aviation  industry 
concluded  a  comprehensive 
reassessment  of  the  requirements  for 
surface  weather  observations  at  the 
nation's  airports,  from  completely 
automated  to  sites  with  automated 
equipment  augmented  by  various  levels 
of  observer  support.  In  addition,  the 
FAA  has  started  the  process  to  assiune 
responsibility  for  aviation  surface 
weather  observations  as  the  NWS 
automates  field  offices  and  reallocates 
its  observers.  Under  this  program,  the 
FAA  has  selected  Lebanon,  NH  as  a  site 
for  fully  automated  weather 
observations  using  the  Automated 
Surface  Observing  System  (ASOS). 

The  conmiissioning  the  Lebanon 
ASOS  is  not  expected,  however,  until 
late  1997,  and  ccmtinuous  observer 
support  has  already  ended.  Accordingly, 
the  FAA  must  remove  the  Class  E 
airspace  area  that  extended  upward 
frtun  the  surface  during  the  times  when 
the  ATCT  does  not  operate.  This  action 
does  not  affect  the  Class  E  airspace  area 
that  extends  upward  from  700  feet 
above  the  surface,  which  remains  in 
place  to  provide  adequate  controlled 
airspace  for  those  aircraft  using  the 
standard  instrument  approach 
procedures  at  Lebanon  when  the  ATCT 
is  closed. 

Class  E  aijppace  designations  for 
airspace  areas  extending  upward  frt>m  - 
the  surface  of  the  earth  are  published  in 
paragraph  6002  of  FAA  Order  7400.9C, 
dated  August  17, 1995,  and  effective 
September  16, 1995,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be  removed 
subsequently  from  this  Order. 

The  Direct  Final  Rule  Procedures 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment,  and,  therefore,  issues 
it  as  a  direct  final  rule.  The  FAA  has 
determined  that  this  regulation  only 
involves  an  established  body  of 
technical  regulations  for  which  &«quent 
and  routine  amendments  are  necessary 
to  keep  them  operationally  current. 
Unless  a  written  adverse  or  negative 
comment,  or  a  written  notice  of  intent 
to  submit  an  adverse  or  negative 


comment  is  received  within  the 
comment  period,  the  regulation  will     ' 
become  effective  on  the  date  specified 
above.  After  the  close  of  the  comment 
period,  the  FAA  will  published  a 
document  in  the  Federal  Register 
indicating  that  no  adverse  or  negative 
comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  wiU  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  conmient,  a  dociunent 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  direct  final  rule,  and  was  not  preceded 
by  a  notice  of  proposed  rulemaking, 
interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  commimications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  would  be  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  he  filed  in  the  Rides  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Conunents  to 
Docket  No.  96-ANE-28."  The  postcard 
will  be  date  stamped  and  retiuned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
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responsibilities  among  the  various 
levels  of  government  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
imlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034. 
February  26,  1979);  and  (3)  does  not 
warrant  preparation  of  a  Regulatory 
Evaluation  as  these  routine  matters  will 
only  afiect  air  traffic  procedures  and  air 
navigation.  It  is  certified  that  these 
proposed  rules  will  not  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities  imder  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviaticm  Adm^stration  amends  part  71 
of  the  Federal  Aviation  Regulations  (14 
CFR  part  71)  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9C,  Airspace 
Designations  and  Reporting  Points, 
dated  August  17, 1995,  and  efiiective 
September  16, 1995,  is  amended  as 
follows: 

Paragraph  6002    Class  E  Airspace  Areas 
Designated  as  a  Surface  Area  for  an  Airport 


ANE  ME  E2  Lebannon,  NH  [Removed] 

***** 


Issued  m  Burlington,  MA,  on  August  26, 
1996. 
David  J.  Hurley. 

h4anagBr,  Air  Traffic  Division,  New  England 
Region. 

(FR  Doc.  96-23091  Filed  9-4-96;  8:45  am] 

BNJJNQ  COOE  4»1»-13-M 


DEPARTMErfT  OF  AGRICULTURE 
Forest  Service 
36  CFR  Part  211 

Cooperation  With  User  Organizations 

agency:  Forest  Service,  USDA. 

ACTION:  Final  rule;  technical 
amendment. 

SUIMARY:  On  June  22, 1951,  the  Forest 
Service  published  rules  authorizing 
organizations  that  use  National  Forest 
System  lands  to  form  permittee 
associations  or  advisory  boards  for 
cooperating  with  the  Forest  Service.  In 
subsequent  years,  these  rules  have  been 
superceded  by  other  laws  and 
procedures  that  have  been  established  to 
address  how  the  agency  works 
cooperatively  with  user  organizations. 
The  agency  identified  the  need  to 
remove  this  obsolete  regulation  during  a 
review  of  regulations  undertaken  as  part 
of  the  President's  Regulatory 
Reinvention  Initiative. 
EFFECTIVE  DATE:  This  rule  is  effective 
September  10, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

Elizabeth  Anderson,  Directives  and 
Regulations,  telephone:  (703)  235-2994. 
SUPPLEMENTARY  INFORMATION:  Under  the 
authority  of  the  Organic  Administrative 
Act  of  June  4, 1897  (16  U.S.C.  551),  the 
Secretary  of  Agriculture  promulgated 
regulations  at  36  CFR  211.1  on  Jime  22, 
1951  (16  FR  5952),  estabUshing 
procedures  for  user  organizations  to 
work  with  the  Forest  Service  in  the 
"systematic  betterment  of  conditions 
and  facilities  controlling  their  use  of  the 
national  forest  lands."  In  subsequent 
years,  new  laws  have  been  passed 
which  govern  how  the  agency  works 
with  user  organizations,  such  as  the 
Federal  Advisory  Committee  Act  of 
1972  (5  U.S.C.  App.  2)  and  the  National 
Forest  Management  Act  of  1976  (16 
U.S.C.  1604). 


Following  a  review  of  Forest  Service 
regulations  under  the  President's 
Regulatory  Reinvention  Initiative,  the 
agency  identified  this  regulation  as  no 
longer  needed,  and  accordingly,  by  this 
amendment,  is  removing  the  rule  from 
the  Code  of  Federal  Regulations. 
Because  of  the  narrow  scope  and  limited 
effect  of  this  action,  the  agency  has 
determined  that  this  amendment  is  a 
technical  amendment  for  which  notice 
and  comment  pursuant  to  the 
Administrative  Procedures  Act  (5  U.S.C. 
553)  is  not  necessary. 

Regulatory  Impact 

This  rule  is  a  technical  amendment  to 
remove  an  obsolete  regulation  and,  as 
such,  has  no  substantive  effect  nor  is  it 
subject  to  review  under  USDA 
procedures  or  Executive  Order  12866  on 
Regulatory  Planning  and  Review.  This 
rule  also  does  not  meet  the  definition  of 
a  rule  subject  to  Congressional  notice 
and  review  pursuant  to  5  U.S.C, 
sections  801-804. 

Moreover,  because  good  cause  exists 
to  exempt  this  rule  from  notice  and 
comment  pursuant  to  5  U.S.C.  553,  this 
rule  is  exempt  from  further  analysis 
under  the  Unfunded  Mandates  Reform 
Act  at  1995;  Executive  Order  12778, 
Civil  Justice  Reform;  Executive  Order 
12630,  Takings  Implications;  and  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

List  of  Subjects  in  36  CFR  Part  211 

Administrative  practice  and 
procedure,  Intergovernmental  relations 
(Federal/State  cooperation),  and 
National  forest. 

Therefore,  for  the  reasons  set  forth  in 
the  preamble,  part  211  of  Title  36  of  the 
Code  of  Federal  Regulations  is  hereby 
amended  as  follows: 

PART  211— {AMENDED] 

1.  The  authority  citation  for  part  211 
is  revised  to  read  as  follows: 

Authority:  16  U.S.C.  551,  472. 
§211.1    [Removed] 

2.  Remove  §211.1. 
Dated:  September  4, 1996. 

Joan  M.  Comanor, 

Acting  Chief. 

[FR  Doc  96-23061  Filed  9-9-96;  8:45  am] 
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TNs  section  oT  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  ttitse  notices  is  to  give  interested 
persons  an  opportunrty  to  participate  in  the 
rule  maidng  prior  to  the  adoption  of  the  final 
rUes. 

> 
DEPARTMBNT  OF  AGRICULTURE 

Agricultural  Marlceting  Sarvic* 

7CFRPart46 

[Docket  NumlMT  FV96-351] 

RIN  0681-ABI41 

Amendmenls  to  the  Perishable 
Agricultural  Commodities  Act  (PACA) 

AGENCY:  Ag^cultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  Rule. 

SUKMARY:  The  Department  of 

Agriculture  (USDA)  invites  comments 
on  proposed  revisions  to  the  PACA 
Regulations  that  are  required  in  order  to 
implement  legislative  changes  signed  by 
President  Clinton  on  November  15, 1995 
(Pub.  L.  104-48).  Specifically,  the 
legislative  changes  phase  retailers  and 
grocery  wholesalers  out  of  license  fee 
payments  oirer  a  3-year  period;  establish 
a  one-time  administrative  fee  for  new 
retailers  and  grocery  wholesalers 
entering  the  program  aiter  the  3-year 
phase-out  period;  increase  license  fees 
from  $400  to  $550  annually  for  all  other 
licensees;  giant  USDA  authority  to 
adjtist  future  Ucense  fees  through 
"notice  andicomment"  rulema^ng; 
eliminate  thie  requirement  of  filing 
notice  of  intent  to  preserve  trust  benefits 
with  USDA  in  the  PACA  trust;  require 
USDA  to  reteive  a  written  complaint 
before  initiating  an  investigation; 
require  additional  USDA  investigation 
notification  procedures;  increase 
administrative  penalties;  establish  dvil 
penalties  as;  an  alternative  to  revocation 
or  suspension  of  license:  continue 
current  filing  fe^  for  formal  and 
informal  reparation  complaints;  explicit 
address  thestatus  of  collateral  fees  and 
expenses;  clarify  misbranding 
prohibition!;  and  amend  the  provisions 
of  PACA  regarding  the  determination  of 
responsiblyjconnected  individuals. 
DATES:  Comments  must  be  received  by 
November  12,  1996. 
ADDRESSES:  Interested  persons  are 
invited  to  sibmit  written  comments 


concerning  this  proposal.  Comments 
must  be  sent  to  James  R.  Frazier,  Chief, 
Fruit  and  Vegetable  Division,  PACA 
Branch,  Room  2095-So.  Bldg.,  P.O.  Box 
96456.  Washington,  D.C.  20090-6456. 
All  comments  should  reference  the 
docket  niunber  and  the  date  and  page 
number  of  this  issue  in  the  Federal 
Register  and  will  be  made  available  for 
public  inspection  in  the  PACA  Branch 
during  regular  business  hours. 
FOR  FURTHER  INFORHATION  CONTACT: 
James  R.  Frazier.  Chief,  PACA  Branch, 
Room  2095-So.  Bldg.,  Fruit  and 
Vegetable  Division,  AMS.  USDA, 
Washington,  D.C.  20250,  Phone  (202) 
720-4180. 

SUPPI.EMENTARY  INFORMATION:  This 
proposal  is  issued  under  authority  of 
section  15  of  the  PACA  (7  U.S.C.  499o). 

The  Ucense  fee  increase  was  signed 
into  law  by  President  Clinton  on 
November  15. 1995,  as  part  of  the  PACA 
Amendments  of  1995  (Pub.  L.  104-48). 
Public  Law  104-48  mandated  an 
immediate  increase  in  the  license  fees. 
As  a  result  of  this  mandate,  license 
renewals  and  new  applications  received 
after  November  15, 1995,  are  subject  to 
the  $550  fee.  Notice  of  the  fiae  increase 
was  published  in  the  Federal  Register 
on  December  27,  1995. 

This  rule  has  been  determined  to  be 
significant  for  the  purposes  of  Executive 
Order  12866  and,  Uierefore,  has  been 
reviewed  by  the  Office  of  Management 
and  Budget. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Qvil 
Justice  Reform.  It  is  not  intended  to 
have  retroactive  effect.  This  proposed 
rule  will  not  preempt  any  State  or  local 
laws,  regulations,  or  policies,  unless 
they  present  an  irreconcilable  conflict 
with  this  rule.  There  are  no 
administrative  procedures  which  must 
be  exhausted  prior  to  any  judicial 
challenge  to  the  provisions  of  this  rule. 

EfiEects  on  Small  Businesses 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  FlexibiUty  A.ct  (RFA)  (5 
U.S.C.  601  et.  seq.),  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
proposed  rule  on  small  entities.  The 
purpose  of  the  RFA  is  to  fit  regulatory 
actions  to  the  scale  of  businesses  subject 
to  such  actions  in  order  that  small 
businesses  will  not  be  imduly  or 
disproportionately  buirdened.  Small 
agricultural  service  firms  have  been 


defined  by  the  Small  Business 
Administration  (SBA)  (13  CFR  121.601) 
as  those  whose  annual  receipts  are  less 
than  $5,000,000.  The  PACA  requires 
commission  merchants,  dealers,  and 
brokers  buying  er  selling  firuits  and/or 
vegetables  in  interstate  or  foreign 
commerce  who  meet  certain  threshold 
requirements  to  be  licensed.  There  are 
approximately  15,300  PACA  licensees. 
Sieparating  licensees  by  the  nature  of 
business,  there  are  approximately  6,000 
wholesalers,  4,750  retailers,  2,100 
brokers.  1,200  processors,  550 
commission  merchants,  450  food  service 
businesses,  150  grocery  wholesalers, 
and  50  truckers  licensed  under  PACA. 
The  license  is  effective  for  1  year  unless 
suspended  or  revoked  by  USDA  for 
valid  reasons  (46.9  (a)-(h)I,  and  must  be 
renewed  annually  by  the  licensee.  Many 
of  the  licensees  may  be  classified  as 
small  entities. 

Wholesalers,  processors,  food  service 
companies,  grocery  wholesalers,  and 
truckers  are  considered  to  be  dealeris 
and  subject  to  a  license  when  they  buy 
or  sell  more  than  2,000  pounds  of  fresh 
and/or  frozen  fruits  and  vegetables  in 
any  giveh  day.  Dealers  whose  fruit  and 
vegetable  purchases  or  sales  do  not 
exceed  the  2,000  pound  threshold  are 
exempt  from  the  license  requirement.  A 
retailer  is  considered  to  be  a  dealer  and 
subject  to  license  when  the  invoice  cost 
of  its  perishable  agricultural 
commodities  exceeds  $230,000  in  a 
calendar  year.  Brokers,  negotiating  the 
sale  of  frozen  fruits  and  vegetables  on 
behalf  of  the  seller,  are  exempt  from 
licensing  when  the  invoice  value  of  the 
transactions  are  below  $230,000  in  any 
calendar  year. 

Pursuant  to  Public  Law  104-48,  the 
base  license  fee  for  all  licensees,  as  set 
forth  in  these  proposed  regulations,  was 
raised  on  November  15, 1995,  from  $400 
to  $550  for  all  licensees,  except  for 
retailers  and  grocery  wholesalers.  As 
reflected  in  the  proposed  regulations, 
retailers  and  grocery  wholesalers  will  no 
longer  have  to  pay  Ucense  fees  at  the 
end  of  the  3-year  phase-out  period 
which  began  on  November  15, 1995. 
This  change  affects  approximately  30 
percent,  or  about  4.900,  of  the  firms 
licensed  under  PACA.  Diu-ing  the  first 
year,  after  enactment  of  P.L.  104—48, 
from  November  15, 1995,  through 
November  14, 1996,  retailers  and 
grocery  wholesalers  will  have  to  pay 
$400  for  a  new  license,  or  for  the 
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renewal  of  an  existing  license.  For  the 
second  year  of  the  phase-out  period 
from  November  15. 1996,  through 
November  14,  1997,  they  will  pay  75 
percent  of  that  fee,  or  $300,  for  a  license. 
During  the  last  year  of  the  phase-out 
period,  November  15, 1997,  through 
November  14, 1998,  retailers  and 
grocery  wholesalers  will  pay  50  percent 
of  the  fee,  or  $200  for  a  PACA  Ucense. 
After  November  14, 1998,  retailers  and 
grocery  wholesalers  will  no  longer  be 
required  to  pay  an  annual  license  fee, 
but  they  will  be  required  to  maintain  a 
PACA  license.  At  the  time  of 
application  for  a  new  license,  retailers 
and  grocery  wholesalers  will  pay  a  one- 
time administrative  fee  of  $100. 

The  increase  of  $150  in  the  base 
annual  license  fee,  from  $400  to  $550, 
for  commission  merchants,  brokers  and 
dealers  (other  than  retailers  and  grocery 
wholesalers)  is  considered  nominal 
when  averaged  over  a  12-month  period. 
The  fee  increase,  where  applicable, 
affects  all  licensees  regardless  of  size. 
Again,  this  proposed  rule  is  needed 
solely  for  the  purpose  of  conforming  the 
current  regulations  to  P.L.  104—48; 
license  fee  changes  were  required  by 
statute  and  implemented  on  November 
15, 1995.  Projected  annual  income, 
based  on  the  revised  license  fees,  will 
approximate  $9,028,000  in  fiscal  year 
1996.  $8,683,000  in  fiscal  year  1997, 
and  $8,288,000  in  fiscal  year  1998. 

Public  Law  104—48  removed  the 
previously  existing  statutory  cap  on 
license  fees  other  than  those  of  retailers 
and  grocery  wholesalers,  and  altered  the 
previous  legislated  ceiling  on  operating 
reserves  of  the  PACA  fund.  After 
November  14, 1998,  USDA  has  the 
authority  to  increase  fees  through 
rulemaking,  provided  operating  reserves 
fall  below  25  percent  of  the  projected 
annual  program  costs.  USDA  projects 
that  the  initial  increase  in  receipts  from 
fees  collected  following  enactment  of 
P.L.  104-48  wrill  aUow  the  PACA  fund 
to  build  up  operating  reserves  so  that  no 
fee  increase  will  be  needed  until  fiscal 
year  2001,  when  PACA  operating 
reserves  are  expected  to  fall  below  that 
level. 

The  proposed  rule,  again  pursuant  to 
Public  Law  104—48,  increases  the 
penalty  for  late  renewal  of  a  license,  and 
the  penalty  for  operating  without  a 
license.  These  penalties,  which  are 
applicable  to  all  entities  operating 
subject  to  the  PACA,  are  necessary  to 
deter  Ucensees  from  operating  in 
violation  of  the  PACA.  Any  penalties  for 
violations  of  the  PACA  would  be 
applied  equitably. 

A  compliance  guide  which  highlights 
the  1995  PACA  legislation,  and  a 
general  compliance  guide  entitled 


"PACA  Fact  Finder"  which  explains  the 
rights  and  responsibilities  of  firms 
operating  subject  to  the  provisions  of 
the  PACA,  are  available  to  all  licensees, 
including  small  businesses. 
Accordingly,  based  on  the 
information  discussed  above  and  in  the 
following  discussion,  it  is  determined 
that  the  provisions  of  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Paperwork  Reduction  Act 

The  amendments  to  Public  Law  104- 
48  set  forth  in  this  proposed  rule 
involves  a  change  in  the  existing 
information  collection  and  record 
keeping  requirements  which  were 
previously  approved  by  0MB  under  the 
.  provisions  of  44  U.S.C.  Chapter  35.  In 
accordance  with  the  Paperwork 
Reduction  Act  of  1995,  this  notice 
announces  AMS'  intention  to  request 
revisions  to  a  currently  approved 
information  collection  in  support  of  the 
Reporting  and  Record  keeping 
Requirements  Under  Regulations  (Other 
Than  Rules  of  Practice)  Under  the 
Perishable  Agricultural  Commodities 
Act.  1930. 

Title:  Reporting  and  Record  keeping 
Requirements  Under  Regulations  (Other 
Than  Rules  of  Practice)  Under  the 
Perishable  Agricultural  Commodities 
Act.  1930. 

OMB  Control  Number:  0581-0031. 

Expiration  Date  of  Approval:  May  31, 
1999. 

Type  of  Request:  Revision  of  a 
currently  approved  information 
collection. 

Abstract:  The  PACA  was  enacted  by 
Congress  in  1930  to  establish  a  code  of 
fair  trading  practices  covering  the 
marketing  of  fresh  and  frozen  fruits  and 
vegetables  in  interstate  or  foreign 
commerce.  It  protects  growers,  shippers, 
and  distributors  dealing  in  those 
commodities  by  prohibiting  unfair  and 
fraudulent  practices. 

The  law  provides  for  the  enforcement 
of  contracts  by  providing  a  forum  for 
resolving  contract  disputes,  and  for  the 
collection  of  damages  from  anyone  who 
fails  to  meet  contractual  obligations.  In 
addition,  the  PACA  impresses  a 
statutory  trust  on  Ucensees  for 
perishable  agriailtural  commodities 
received,  products  derived  from  them, 
and  any  receivables  or  proceeds  due 
from  the  sale  of  the  commodities  for  the 
benefit  of  suppliers,  sellers,  or  agents 
that  have  not  been  paid.  An  amendment 
to  the  PACA,  enacted  into  law  on 
November  15, 1995,  reduced  the  record 
keeping  and  reporting  burden  imposed 
under  the  trust  provision  by  removing 
the  requirement  that  trust  claimants  file 


notices  of  intent  to  preserve  trust 
bffliefits  with  the  Department  of 
Agriculture.  Theburden  is,  therefore, 
being  revised  to  remove  the  record 
keeping  and  time  requirements  that 
were  necessary  for  the  filing  of  trust 
claims.  This  action  will  decrease  the 
time  requirement  by  43,091  total  hours 
and  the  paperwork  burden  by  124,445 
total  annual  responses. 

The  PACA  is  enforced  through  a 
Ucensing  system  and  is  user-fee 
financed  through  a  license  fee.  All 
commission  merchant,  dealers,  and 
brokers  engaged  in  business  subject  to 
the  PACA  must  be  licensed.  The  license 
is  effective  for  one  (1)  year  unless 
withdrawn  by  USDA  for  valid  reasons, 
and  must  be  renewed  annually.  Those 
who  engage  in  practices  prohibited  by 
the  PACA  may  have  their  licenses 
suspended  or  revoked. 

Tbe  information  collected  from 
respondents  is  used  to  administer 
licensing  provisions  under  the  PACA. 
The  records  maintained  are  used  to 
adjudicate  reparation  and 
administrative  complaints  filed  against 
licensees  to  determine  the  imposition  of 
sanctions  on  firms  and  responsibly 
connected  individuals  who  have 
engaged  in  unfair  trading  practices.  We 
estimate  the  paperwork  and  time  burden 
as  follows: 

Form  FV-211,  Application  for 
License:  average  of  15  minutes  per 
application  per  response. 

rorm  FV-231,  Application  for 
Renewal  of  License:  Average  of  5 
minutes  per  appUcation  per  response.     . 

Regulations  Section  46.13 — Letters  to 
Notify  USDA  of  Changes  in  Business 
Operations:  Average  of  5  minutes  per 
notice  per  response. 

Regulations  Section  46.20 — Records 
Reflecting  Lot  Numbers:  Average  of  8.25 
hours  with  approximately  1 ,000  record 
keepers. 

Regulations  Section  46.46(d)(2)— 
Waiver  of  Rights  to  Trust  Protection:  ■ 
Average  of  15  minutes  per  notice  with 
approximately  100  principals. 

Regulations  Sections  46.46(f)  and 
46.2(aa)(l  1  )—Copy  of  Written 
Agreement  Reflecting  Times  for 
Payment:  Average  of  20  hours  with 
approximately  2,000  record  keepers. 

estimate  of  Burden:  The  total  public 
reporting  buiden  for  this  collection  of 
information  is  estimated  to  average  8 
hours  per  response. 

Respondents:  Commission  merchants, 
dealers,  and  brokers  engaged  in  the 
business  of  buying,  selling,  or 
negotiating  the  purchase  or  sale  of  fresh 
and/or  frozen  fruits  and  vegetables  in 
interstate  or  foreign  commerce  are 
required  to  be  licensed  under  the  PACA 
(7  U.S.C.  499(c)(a)). 
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Estimated  Number  of  Respondents: 
15.550. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  118.476  hours. 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quaUty.  utiUty  and 
clarity  of  the  information  to  be 
collected;  ajid  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  infonnation 
technology.  Comments  may  be  sent  to: 
Michael  A.  Clancy,  Head,  License  and 
Program  Review  Section,  PACA  Branch, 
Fruit  and  Vegetable  Division, 
Agricultural  Marketing  Service,  U.S. 
Department  of  Agricultiue.  Room  2715- 
Sooth  Building,  P.O.  Box  96456. 
Washington,  D.C.  20090-6456. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB. approval.  All  comments  will 
also  become  a  matter  of  public  record. 

OMB  is  required  to  make  a  decision 
concerning  the  collection(s)  of 
information  contained  in  these 
proposed  regulations  between  30  and  60 
days  after  publication  of  this  dociunent 
in  the  Fedefal  Registn*.  Therefore,  a 
comment  to  OMB  is  best  assiued  of 
having  its  full  e^ect  if  OMB  receives  it 
within  30  days  of  publication.  This  does 
not  affect  the  deadline  for  the  public  to 
comment  to  the  Department  on  the 
proposed  regulations. 

Background 

The  PACA,  enacted  in  1930. 
establishes  a  code  of  fair  trading 
practices  covering  the  marketing  of  firesh 
and  frozen  fruits  and  vegetables  in 
interstate  and  foreign  commerce.  The 
PACA  protects  growers,  shippers, 
distributors,  and  retailers  dealing  in 
those  conunodities  by  prohibiting  unfair 
and  fraudulent  practices.  The  law 
provides  a  forum  to  adjudicate  private 
disputes  alleging  violations  of  the  PACA 
and  awards  damages  against  anyone 
who  fails  to  meet  contractual  obUgations 
subject  to  the  PACA.  The  law  also 
imposes  a  statutory  trust  on  perishable 
agriculttuul  commodities  received  but 
not  yet  paic^  for,  products  derived  from 
those  comniodities,  and  any  receivables 


or  proceeds  due  from  the  sale  of  those 
commodities  for  the  benefit  of  unpaid 
suppliers  or  sellers. 

Under  the  PACA,  anyone  buying  and 
selling  commercial  quantities  of  fruits 
and  vegetables  in  interstate  or  foreign 
commerce  must  be  licensed.  The  cost  of 
administering  the  PACA  is  defrayed 
primarily  through  the  license  fees  paid 
by  those  engaging  in  business  subject  to 
the  law.  The  law  also  imposes 
complaint  filing  fees  which  help  finance 
the  program.  Amendments  to  the  PACA 
in  1988  permitted  the  Secretary  to 
assess  a  base  annual  license  fee  of  $400, 
plus  $200  for  each  branch  operation  in 
excess  of  nine.  The  maximum  aggregate 
armual  Ucense  fee  for  any  firm  could  not 
exceed  $4,000.  Public  Law  104-48 
increased  the  base  license  fee  to  $550 
while  retaining  the  branch  fee  and  the 
maximtun  aggregate  for  all  applicants 
except  retailers  and  grocery  wholesalers 
who  are  phased  out  of  paying  a  fee  over 
a  3-year  period. 

Public  Law  104-48  added  two  new 
definitions  to  the  law  for  types  of 
dealers:  "retailer"  and  "grocery 
wholesaler".  Accordingly,  a  change 
would  be  made  in  section  46.2  in  the 
definition  of  "retailer"  as  it  appears  in 
the  current  regulations,  and  a  new 
definition  would  be  added  to  the 
regulations  for  the  term  "grocery 
wholesaler".  The  definition  of  "retailer" 
in  the  proposed  regtilations  would  be 
the  same  as  that  adopted  in  Public  Law 
104—48,  but  would  include  a  provision 
to  make  it  clear  that  occasional 
wholesale  sales,  defined  as  not  more 
than  5  percent  of  the  gross  annual  sales, 
would  not  remove  a  dealer  from  the 
category  of  "retailer".  The  intent  was 
that  occasional  wholesale  transactions 
should  not  remove  an  entity  fiom  the 
category  of  "retailer".  The  defiUition  of 
"grocery  wholesaler"  would  be  the  same 
as  that  adopted  by  Public  Law  104—48, 
but  would  include  objective  criteria  for 
determining  the  meaning  of  "primarily 
engaged"  as  that  term  is  used  in  the 
definition.  This  will  enable  an  entity  to 
more  readily  determine  whether  it  falls 
within  the  "grocery  wholesaler" 
category. 

The  proposed  definition  of  "good 
faith"  would  also  be  added  to  the 
regulations  since  that  term  is  used  in 
Section  2  of  Public  Law  104—48  in 
reference  to  collateral  fees.  The 
proposed  definition  is  taken  from  the 
Uniform  Commercial  Code  article  on 
Sales,  section  2-1 03(b).  Public  Law 
104—48  provides  that  the  good  faith 
offer,  solicitation,  payment  or  receipt  of 
collateral  fees  is  not,  in  and  of  itself,  a 
violation  of  the  PACA.  The  proposed 
regulation  points  out  that  where 
collateral  fees  would  affect  a  material 


term  of  the  agreement,  disclosure  of  the 
fees  is  reqmred  by  the  principle  good 
Caith. 

Section  46.6  would  be  revised  to  ' 
conform  with  the  fee  structure 
mandated  by  Public  Law  104-48.  Under 
the  new  fee  structure,  retailers  and 
grocery  wholesalers,  described  earlier, 
are  phased  out  of  the  responsibifity  for 
annual  Ucense  fee  payments  over  a  3- 
year  perkxL  A  one-time  administrative 
fee  was  established  by  Public  Law  104- 
48  for  new  retailers  and  grocery 
wholesalers  entering  the  program  after 
the  3-year  phase-out  period.  License 
fees  for  all  other  licensees  are  increased 
from  $400  to  $550  annually.  After  the 
expiration  of  the  3-year  period,  USDA  is 
autiiorized  to  adjust  futiire  license  fees 
through  notice  and  comment 
rulemaking. 

Conforming  changes  are  proposed  for 
sections  46.9  and  46.10  as  a  result  of  the 
increased  penalties  for  late  license 
renewals  provided  Public  Law  104—48. 
Sections  46.9  and  46.10  would  also  be 
revised  to  make  these  sections 
applicable  to  entities  subject  to  license 
which  no  longer  have  to  pay  an  annual 
license  fee.  As  mandated  by  Public  Law 
104—48,  the  payment  of  renewal  fees  or 
accrued  license  fiees  is  not  required  of 
such  entities  after  the  phase-out  period, 
but  they  are  subject  to  the  $50  late 
application  fee,  and  when  they  have 
violated  the  PACA  by  operating  without 
a  license,  they  will  have  to  submit  the 
required  license  application  and  pay  the 
applicable  fine.  The  proposed  regulation 
would  implement  these  changes. 

The  House  Agriculture  Committee,  in 
its  Report  (House  Reports  No.  104-207). 
directed  USDA  to  review  and  revise  the 
PACA  regulations  relating  to  brokers  in 
order  to  "accxwately  reflect  an  increased 
role  as  a  purchasers  agent".  The  role  of 
brokers  has  changed  over  the  years  and 
increasingly  the  broker  is  engaged  by 
the  buyer.  To  address  this  issue,  we 
propose  to  revise  sections  46.27  and 
46.28,  which  describe  and  establish  the 
duties  of  a  broker,  to  more  accurately 
describe  the  relationship  of  a  broker  to 
buyers  and  sellers,  and  to  require  that 
the  broker  disclose  on  its  confirmation 
or  memorandum  of  sale  the  party  that 
engaged  the  broker  to  act  in  the 
negotiations.  A  broker  is  "engaged"  by, 
and  thus  may  have  a  closer  relationship 
with,  one  of  the  parties  to  the  contract 
than  with  the  other.  The  changes  in 
these  sections  are  intended  to  recognize 
that  the  broker  may  not  be  a  neutral 
party  and  would  make  the  broker's 
position  relative  to  the  parties  clear. 

Section  46.45  is  being  modified  to 
reflect  the  amendment  to  the 
misbranding  provisions  requiring  that 
only  the  first  licensed  handler  be  held 
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responsible  for  the  violation  unless 
subsequent  handlers  had  kHowledge  of 
the  misbranding  and  failed  to  correct  it. 

The  Amendments  also  eliminate  from 
the  law  the  need  for  unpaid  produce 
suppliers  to  file  trust  notices  with 
USDA  in  order  to  preserve  their  ri^ts 
to  trust  protection  under  the  statutory 
trust  provision  of  the  PACA.  Therefore, 
paragraphs  (d)  and  (e)  of  §  46.46  of  the 
regulations  would  be  revised  to 
eliminate  references  to  filing  with      ^ 
USDA.  Paragraph  (a)  would  be  removed 
since  it  is  unnecessary.  Accordingly, 
paragraphs  (b)  through  (g)  would  be 
redesignated  paragraphs  (a)  through  (0- 

Redesignated  paragraph  (f)  of  section 
46.46  has  been  reworded  to  remove  the 
referenced  requirement  for  the  filing  of 
the  notice  with  USDA  and  to  clarify  the 
two  methods  available  to  preserve  trust 
rights  and  their  filing  requirements. 

Redesignated  paragraphs  (f)(l)(ii)  and 
(3)(ii)  conform  with  the  statutory 
requirement  that  the  notice  of 
preservation  of  trust  benefits  contain  the 
terms  of  payment  when  the  parties  have 
agreed  to  terms  difl'erent  from  those 
established  by  the  Secretary. 

Redesignated  paragraph  (c)(2)  would 
be  reworded  to  make  it  clear  that  there 
is  no  general  duty  resting  upon  all 
brokers  to  preserve  the  trust  benefits  of 
their  principals  by  filing  trust  notices. 
Rather  the  duty  attaches  only  to  brokers, 
or  others  operating  in  a  fiduciary  . 
capacity,  who  have  undertaken  an 
obligation  to  "collect  and  remit".  The 
paragraph  also  reminds  those  who 
employ  collect  and  remit  agents  that 
they  must  preserve  their  right  to  trust 
benefits  against  such  agents  by  filing 
appropriate  notices  with  such  agents. 
The  citation  in  paragraph  (e)(2)  to 
paragraph  (b)(1)  would  be  conformed  to 
the  new  paragraph  designation  for  this 
section. 

The  Amendments  outline  new 
requirements  forUSDA  when  pursiiing 
a  disciplinary  investigation  of  an  alleged 
violation.  USDA  must  have  a  written 
notification  of  the  alleged  violation 
before  initiating  an  investigation.  After 
receiving  such  a  complaint,  USDA 
would  initiate  an  investigation  if 
warranted.  The  subject  of  the 
investigation  would  be  notified  of  the 
existence  of  the  investigation  and  the 
nature  of  the  alleged  violations.  Section 
46.17,  which  establishes  the 
requirements  for  inspection  of  records, 
would  be  revised  to  clarify  that  PACA 
representatives  are  permitted  access  to 
licensee's  records  to  investigate 
petitions  or  complaints  under  section 
6(a)  of  the  PACA,  and  written 
notifications  under  section  6(b)  of  the 
PACA. 


New  section  46.49  would  be  added  to 
the  proposed  regulations  to  describe 
what  constitutes  a  written  notification. 
In  conformity  with  the  text  of  amended 
section  6(b)  of  the  PACA,  official  USDA 
certificates  and  trust  notices  are  deemed 
written  notifications,  as  aire  written 
statements  reporting  or  complaining  of 
a  PACA  violation  filed  by  any  officer  or 
agency  of  any  State  or  Territory  having 
jurisdiction  over  licensees  or  persons 
subject  to  license  or  any  other  interested 
person  who  has  knowledge  of  or 
information  regarding  a  possible 
violation  other  than  an  employee  of  an 
agency  of  USDA  administering  the 
PACA.  In  conformity  with  the  language 
used  by  Report  104-207  of  the  House 
Committee  on  Agriculture,  written 
notifications  are  equated  with 
complaints  as  that  term  is  used  in  the 
PACA.  The  proposed  regulation  also 
outlines  investigative  procedures 
relating  to  such  complaints. 

List  of  Subjects  in  7  CFR  Part  46 

Agricultural  commodities.  Brokers, 
Penalties,  Reporting  and  record  keeping 
requirements. 

Por  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  46  is  amended  as 
follows: 

PART  46— {AMENDED] 

1.  The  authority  citation  for  part  46 
continues  to  read  as  follows: 

Authority:  Sec.  15,  46  Stat.  537;  7  U.S.C 
4990 

2.  In  §  46.2,  paragraph  (j)  is  revised 
and  two  new  paragraphs  (hh)  and  (ii) 
are  added  to  read  as  follow^: 

$46.2    Definitions 

*  •        *        •        * 

(j)  Retailer  means  a  person  that  is  a 
dealer  engaged  in  the  business  of  selhng 
any  perishable  agricultural  commodity 
at  retail;  Provided,  That  occasional  sales 
at  wholesale  shall  not  be  deemed  to 
remove  a  dealer  from  the  category  of 
retailer  if  less  than  5  percent  of  annual 
gross  sales  is  derived  from  wholesale 
transactions. 

*  •        •        •        • 

(hh)  Good  faith  means  honesty  in  fact 
and  the  observance  of  reasonable 
commercial  standards  of  fair  dealing  in 
the  trade.  The  principle  of  good  faith 
requires  that  a  party  to  a  transaction 
disclose  the  existence  of  any  collateral 
fees  and  expenses  to  all  other  i>arties  to 
the  transaction  where  the  collateral  fees 
and  expenses  affect  a  material  term  of 
the  agreement. 

(ii)  The  term  grocery  wholesaler 
means  a  person  that  is  a  dealer 
primarily  engaged  in  the  full-line 
wholesale  distribution  and  resale  of 


grocery  and  related  nonfood  itmns  (such 
as  perishable  agricultural  commodities, 
dry  groceries,  general  merchandise, 
meat,  poultry,  and  seafood,  and  health 
and  beauty  care  items)  to  retailers. 
However,  such  term  does  not  include  a 
person  described  in  the  preceding 
sentence  if  the  person  is  primarily 
engaged  in  the  wholesale  distribution 
and  resale  of  perishable  agricultural 
commodities  rather  than  other  grocery 
and  related  nonfood  items.  This 
definition  states  two  criteria  in  order  for 
an  entity  to  be  considered  a  grocery 
wholesaler 

(1)  The  entity  must  be  primarily 
engaged,  that  is,  have  50  percent  or 
greater  of  its  annual  gross  sales,  in  the 
full-line  distribution  and  resale  of 
grocery  and  related  nonfood  items. 
"Full-line"  means  that  the  entity  must 
be  supplying  the  retailer  with  a  wide 
range  of  products  such  as  the  items 
specified.  If  the  entity  meets  this 
condition,  then  the  entity  will  be 
considered  a  grocery  wholesaler  unless; 

(2)  The  entity  has  more  than  50 
percent  of  its  annual  gross  sales  in 
perishable  agricultural  commodities. 

3.  §  46.6  is  revised  to  read  as  follows: 

§46.6    License  fees. 

(a)  For  retailers  and  grocery 
wholesalers  making  an  initial  or  a 
renewal  application  for  license,  the 
annual  license  fee  is  as  follows: 

(1)  During  the  period  November  15, 
1995  through  November  14,  1996,  the 
license  fee  is  $400  plus  $200  dollars  for 
each  branch  or  additional  business 
facility  operated  by  the  applicant  in 
excess  of  nine.  In  no  case  shall  the 
aggregate  annual  fees  paid  by  any 
retailer  or  grocery  wholesaler  during 
such  period  exceed  $4,000. 

(2)  The  annual  Ucense  fee  during  the 
period  November  15, 1996  through 
November  14,  1997,  is  $300  plus  $150 
for  each  branch  or  additional  business 
facility  operated  by  the  retailer  or 
grocery  wholesaler  in  excess  of  nine.  In 
no  case  shall  the  aggregate  annual  fees 
paid  by  any  retailer  or  grocery 
wholesaler  during  such  period  exceed 
$3,000. 

(3)  The  annual  license  fee  during  the 
period  November  15, 1997  through 
November  14, 1998,  is  $200  plus  $100 
for  each  branch  or  additional  business 
faciUty  operated  by  any  retailer  or 
grocery  wholesaler  in  excess  of  nine.  In 
no  case  shall  the  aggregate  annual  fees 
paid  by  any  retailer  or  grocery 
wholesaler  during  such  period  exceed 
$2,000. 

(4)  No  annual  license  fee  will  be 
required  after  November  14, 1998  for 
renewal  of  a  license.  However,  a  retailer 
or  grocery  wholesaler  making  an  initial 
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application  for  a  license  after  November 
14. 1998.  shall  pay  a  $100 
administrative  processing  fee. 

(b)  For  commission  merchants, 
brokers,  and  dealers  (other  than  grocery 
wholesaleK  and  retailers)  the  aimual 
license  fee  is  $550  plus  $200  dollars  for 
each  branch  or  additional  business 
fecility  in  excess  of  nine.  In  no  case 
shall  the  aggregate  annual  fees  paid  by 
any  such  applicant  exceed  $4,000. 

(c)  The  Director  may  require  that  fees 
be  paid  in  the  form  of  a  money  order, 
bank  draft,  cashier's  check,  or  certified 
check  made  payable  to  "USDA-AMS". 
Authorized  representatives  of  the 
Division  may  accept  fees  and  issue 
receipts. 

4.  £a  §  4^.9,  paragraph  (i)  is  revised  to 
read  as  follows: 

f4«.9    Tennlnation,  suspension, 
ravoeetion,  cancellation  of  licenses; 
notices!  rsnewal. 

•        **••' 

(i)  Undet  section  4(a)  of  the  Act,  at 
least  30  days  prior  to  the  anniversary 
date  of  a  valid  and  effective  license,  the 
Director  shall  mail  a  notice  to  the 
licensee  at  the  last  known  address 
advising  that  the  license  will 
automatically  terminate  on  its 
anniversary  date  unless  an  application 
for  renewal  is  filed  supplying  all 
information  requested  on  a  form  to  be 
supplied  by  the  Division,  and  unless  the 
renewal  fee  (if  any  is  applicable)  is  paid 
cm  or  before  such  date.  If  the  renewal 
applicatioa  is  not  filed  and/or  the 
renewal  fei  (if  required)  is  not  paid  by 
the  anniversary  date,  the  licensee  may 
obtain  a  renewal  of  that  license  at  any 
time  withip  30  days  by  submitting  the 
required  renewal  application  and/or 
paying  the  renewal  fee  (if  required), 
plus  $50.  Within  60  days  after  the 
termination  date  of  a  valid  and  effective 
license,  thf  former  licensee  shall  be 
notified  ofjsuch  termination,  imless  a 
new  license  hasl)een  obtained  in  the 
meantime,  i 

5.  §  46.10  is  revised  to  read  as  follows: 

§46.10    Nonllcensed  person;  liability; 
penalty. 

Any  conimission  merchant,  dealer,  or 
broker  who  violates  the  Act  by  engaging 
in  business  subject  to  the  Act  without  a 
license  ma^  settle  its  liability,  if  such 
violation  it  found  by  the  Director  not  to 
have  been  willful  but  due  to 
inadvertence,  by  submitting  the 
required  appUcation  and  paying  the 
amoimt  ofVees  that  it  would  have  paid 
bad  it  obt£tfned  and  maintained  a 
hcense  during  the  period  that  it  engaged 
in  busines$  subject  to  the  Act,  plus  an 
additional  Isum  not  in  excess  of  two 
hundred  apd  fifty  dollars  ($250)  as  may 
be  determined  by  the  Director. 


6.  §  46.17  is  revised  to  reed  as  follows: 

f  46.17    Inspection  of  records. 

(a)  Each  licensee  shall,  during 
ordinary  business  hours,  promptly  upon 
request,  permit  any  duly  authorized 
representative  of  USDA  to  enter  its 
place  of  business  and  inspect  such 
accounts,  records,  and  memoranda  as 
may  be  material: 

(1)  in  the  investigation  of  complaints 
under  the  Act  including  any  petition, 
written  notification,  or  complaint  under 
section  6  of  the  Act, 

(2)  to  the  determination  of  ownership, 
control,  packer,  or  State,  country,  or 
region  of  origin  in  connection  with 
commodity  inspections, 

(3)  to  ascertain  whether  there  is 
compliance  with  section  9  of  the  Act, 

(4)  in  administering  the  licensing  and 
bonding  provisions  of  the  Act, 

(5)  if  the  Ucensee  has  been 
determined  in  a  formal  disciplinary 
proceeding  to  have  violated  the  prompt 
payment  provision  of  section  2(4)  of  the 
Act,  to  determine  whether,  at  the  time 
of  the  inspection,  there  is  compliance 
with  that  section. 

(b)  Any  necessary  facilities  for  such 
inspection  shall  be  extended  to  such 
representative  by  the  licensee,  its 
agents,  and  employees. 

7.  In  ^46.27,  paragraph  (a)  is  revised 
to  read  as  follows: 

§  46J27    Types  of  tMrofcer  operations. 

(a)  Brokers  carry  on  their  business 
operations  in  several  difiierent  ways  and 
are  generally  classified  by  their  method 
of  operation.  The  following  are  some  of 
the  broad  groupings  by  method  of 
operation.  The  usual  operation  of 
brokers  consists  of  the  negotiation  of  the 
purchase  and  sale  of  produce  either  of 
one  commodity  or  of  several 
commodities.  A  broker  is  usually 
engaged  by  only  one  of  the  parties,  but 
in  negotiating  a  contract  the  broker  acts 
as  a  special  agent  of  first  one  and  then 
the  other  party  in  conveying  offiers, 
counter  offers,  and  acceptances  between 
the  parties.  Once  the  contract  is  formed, 
and  the  confirmation  issued,  the 
broker's  duties  are  usually  ended,  and 
the  broker  is  not  the  proper  party  to 
whom  notice  of  breach  or  of  rejection 
should  be  directed.  However,  a  broker 
receiving  notice  has  a  duty  to  promptly 
convey  the  notice  to  the  proper  party. 
Frequently,  brokers  never  see  the 
produce  they  are  quoting  for  sale  or 
negotiating  for  purchase  by  the  buyer, 
and  they  carry  out  their  duties  by 
conveying  information  received  fiom 
the  parties  between  the  buyer  and  seller 
imtil  a  contract  is  efliected.  Generally, 
the  seller  of  the  produce  invoices  the 
buyer,  however,  when  there  is  a  specific 


agreement  between  the  broker  and  its 
principal,  the  seller  invoices  the  broker 
who.  in  turn,  invoices  the  buyer, 
collects,  and  remits  to  the  seller.  Under 
other  types  of  agreements,  the  seller 
ships  the  produce  to  pool  buyers,  and 
the  broker  as  an  accommodation  to  the 
seller  invoices  the  buyers,  collects,  and 
remits  to  the  sellw.  Also,  there  are  times 
when  the  broker  is  authorized  by  the 
seller  to  act  much  like  a  commission 
merchant,  being  given  blanket  authority 
to  dispose  of  the  produce  for  the  seller's 
account  either  by  negotiation  of  sales  to 
buyers  not  known  to  the  seller  or  by 
placing  the  produce  for  sale  on 
consignment  with  receivers  in  the 
terminal  markets. 
•        •        •        •        *  I 

8.  In  section  46.28,  paragraph  (a)  is  ' 
revised  to  read  as  follows: 

S46.28    Duties  of  brokers. 

(a)  General.  The  function  of  a  broker 
is  to  facilitate  good  faith  negotiations 
between  parties  which  lead  to  valid  and 
binding  contracts.  A  lMt>ker  who  fails  to 
perform  any  specification  or  duty, 
express  or  implied,  in  connection  with 
any  transaction  is  in  violation  of  the 
Act,  is  subject  to  the  penalties  specified 
in  the  Act,  and  may  be  held  liable  for 
damages  which  accrue  as  a  resuh 
thereof.  It  shall  be  the  duty  of  the  broker 
to  fully  inform  the  parties  concerning  all 
proposed  terms  and  conditions  of  the 
proposed  contract.  After  all  parties  agree 
on  ihe  terms  and  the  contract  is  effected, 
the  broker  shall  prepare  in  writing  and 
deliver  promptly  to  all  parties  a 
properly  executed  confirmation  or 
memorandum  of  sale  setting  forth  truly 
and  correctly  all  of  the  essential  details 
of  the  agreement  between  the  parties, 
including  any  express  agreement  as  to 
the  time  when  payment  is  due.  The 
confirmation  or  memorandum  of  sale 
shall  also  identify  the  party  who 
engaged  the  broker  to  act  in  the 
negotiations.  If  the  confirmation  or 
memorandiun  of  sale  does  not  contain 
such  information,  the  broker  shall  be 
presumed  to  have  been  engaged  by  the 
buyer.  Brokers  do  not  normally  act  as 
general  agents  of  either  party,  and  will 
not  be  presumed  to  have  so  acted. 
Unless  otherwise  agreed  and  confirmed, 
the  broker  will  be  entitled  to  payment 
of  brokerage  fees  from  the  party  by 
whom  it  was  engaged  to  act  as  broker. 
The  broker  shall  retain  a  copy  of  such 
confirmations  or  memoranda  as  part  of 
its  accounts  and  records.  The  broker 
who  does  not  prepare  these  docimients 
and  retain  copies  in  its  files  is  failing  to 
prepare  and  maintain  complete  and 
correct  records  as  required  by  the  Act. 
The  broker  who  does  not  deliver  copies 
of  these  documents  to  all  parties 
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involved  in  the  transaction  is  failing  to 
perform  its  duties  as  a  broker.  A  broker 
who  issues  a  conhmiation  or 
memorandum  of  sale  containing  false  or 
misleading  statements  shall  be  deemed 
to  have  committed  a  violation  of  section 
2  of  the  Act.  If  the  broker's  records  do 
not  support  its  contentions  that  a 
binding  contract  was  made  with  proper 
notice  to  the  parties,  the  broker  may  be 
held  liable  for  any  loss  or  damage 
resulting  from  such  negligence,  or  for 
other  penalties  provided  by  the  Act  for 
failing  to  perform  its  express  or  implied 
duties.  The  broker  shall  take  into 
consideration  the  time  of  dehvery  of  the 
shipment  involved  in  the  contract,  and 
all  other  circumstances  of  the 
transaction,  in  selecting  the  proper 
method  for  transmitting  the  written 
confirmation  or  memorandum  of  sale  to 
the  parties.  A  buying  broker  is  required 
to  truly  and  correctly  account  to  its 
principal  in  accordance  with  section 
46.2(y)(3).  The  broker  should  advise  the 
appropriate  party  promptly  when  any 
notice  of  rejection  or  breadi  is  received, 
or  of  any  other  unforeseen  development 
of  w^hich  it  is  informed. 
***** 

9.  In  §  46.45,  the  introductory  text  is 
revised  to  read  as  follows: 

§46.45    Procedures  In  administering 
section  2(5)  of  the  Act 

It  is  a  violation  of  section  2(5)  for  a 
commission  merchant,  dealer,  or  broker 
to  misrepresent  by  word,  act,  mark, 
stencil,  label,  statement,  or  deed,  the 
character,  kind,  grade,  quality,  quantity, 
size,  pack,  weight,  condition,  degree,  or 
maturity,  or  State,  country,  region  of 
origin  of  any  perishable  agricultural 
commodity  received,  shipped,  sold,  or 
offered  to  be  sold  in  interstate  or  foreign 
commerce.  However,  a  person  other 
than  the  first  licensee  handling 
misbranded  perishable  agricultural 
commodities  shall  not  be  held  liable  for 
a  violation  of  the  Act  by  reason  of  the 
conduct  of  another  if  the  person  did  not 
have  knowledge  of  the  violation  or 
lacked  the  ability  to  correct  the 
violation. 
***** 

10.  In  §  46.46,  paragraph  (a)  is 
removed,  paragraphs  (b)  through  (g)  are 
redesignated  as  paragraphs  (a)  through 
(f),  and  newly  redesignated  paragraphs 
(c),  (e)(2),  and  (f)  are  revised  to  read  as 
follows: 

§  46.46    Statutory  trust 

*        *        *        *        * 

(c)  Trust  benefits.  (1)  When  a  seller, 
supplier  or  agent  who  has  met  the 
eligibility  requirements  of  paragraphs 
(e)  (1)  and  (2)  of  this  section,  transfers 
ownership,  possession,  or  control  of 


goods  to  a  commission  merchant, 
dealer,  or  broker,  it  automatically 
becomes  eligible  to  participate  in  the 
trust.  Participants  who  preserve  their 
rights  to  benefits  in  accordance  with  . 
paragraph  (f)  of  this  section,  remain 
beneficiaries  until  they  are  paid  in  full. 
(2)  Any  licensee,  or  person  subject  to 
license,  who  has  a  fiduciary  duty  to 
collect  funds  resulting  from  the  sale  or 
consignment  of  produce,  and  remit  such 
funds  to  its  principal,  also  has  the  duty 
to  preserve  its  principal's  rights  to  trust 
benefits  in  accordance  with  paragraph 
(f)  of  this  section.  The  responsibiUty  for 
filing  the  notice  to  preserve  the 
principal's  rights  is  obligatory  and 
cannot  be  avoided  by  the  agent  by 
means  of  a  contract  provision.  Persons 
acting  as  agents  also  have  the 
responsibility  to  negotiate  contracts 
which  entitle  their  principals  to  the 
protection  of  the  trust  provisions: 
Provided,  That  a  principal  may  elect  to 
waive  its  right  to  trust  protection.  To  be 
effective,  the  waiver  must  be  in  writing 
and  separate  and  distinct  fiom  any 
agency  contract,  must  be  signed  by  the 
principal  prior  to  the  time  affected 
transactions  occur,  must  clearly  state 
the  principal's  intent  to  waive  its  right 
to  become  a  trust  beneficiary  on  a  given 
transaction,  or  a  series  of  transactions, 
and  must  include  the  date  the  agent's 
authority  to  act  on  the  principal's  behalf 
expires.  In  the  event  an  agent  having  a 
fiduciary  duty  to  collect  funds  resulting 
fiom  the  sale  or  consignment  of  produce 
and  remit  such  funds  to  its  principal, 
fails  to  perform  the  duty  of  preserving 
its  principal's  rights  to  trust  benefits,  it 
may  be  held  liable  to  the  principal  for 
damages.  A  principal  employing  a 
collect  and  remit  agent  must  preserve  its 
rights  to  trust  benefits  against  such 
agent  by  filing  appropriate  notices  with 
the  agent. 

(e)  Prompt  payment  and  eligibility  for 
trust  benefits. 
***** 

(2)  The  maximum  time  for  payment 
for  a  shipment  to  which  a  seller, 
supplier,  or  agent  can  agree  and  still 
qualify  for  coverage  under  the  trust  is  30 
days  after  receipt  and  acceptance  of  the 
commodities  es  defined  in  §  46.2(dd) 
and  paragraph  (a)(1)  of  this  section. 
***** 

(f)  Filing  notice  of  intent  to  preserve 
trust  benefits.  (1)  Notice  of  intent  to 
preserve  benefits  under  the  trust  must 
be  in  writing,  must  include  the 
statement  that  it  is  a  notice  of  intent  to 
preserve  trust  benefits  and  must  include 
information  which  establishes  for  each 
shipment: 

(i)  The  names  and  addresses  of  the 
trust  beneficiary,  seller-supplier. 


commission  merchant,  or  agent  and  the 
debtor,  as  applicable, 

(ii)  The  date  of  the  transaction, 
commodity,  invoice  price,  and  terms  of 
payment  (if  appropriate), 

(iii)  The  date  of  receipt  of  notice  that 
a  payment  instrument  has  been 
dishonored  (if  appropriate),  and 

(iv)  The  amount  past  due  and  unpaid. 

(2)  Timely  filing  of  a  notice  of  intent 
to  preserve  benefits  under  the  trust  will 
be  considered  to  have  been  made  if 
written  notice  is  given  to  the  debtor 
within  30  calendar  days: 

(i)  After  expiration  of  the  time 
prescribed  by  which  payment  must  be 
made  pursuant  to  regulation, 

(ii)  After  expiration  of  such  other  time 
by  which  payment  must  be  made  as  the 
parties  have  expressly  agreed  to  in 
writing  before  entering  into  the 
transaction,  but  not  longer  than  the  time 
prescribed  in  paragraph  (e)(2)  of  this 
section,  or 

(iii)  After  the  time  the  supplier,  seller 
or  agent  has  received  notice  that  a 
payment  instrument  promptly  presented 
for  payment  has  been  dishonored. 
Failures  to  pay  within  the  time  periods 
set  forth  in  paragraphs  (f)(2)(i)  and  (ii) 
of  this  section  constitute  defaults. 

(3)  Licensees  may  chose  an  alternate 
method  of  preserving  trust  benefits  from 
the  requirements  described  in 
paragraphs  (0(1)  and  (2)  of  this  section. 
Licensees  may  use  their  invoice  or  other 
billing  statement  to  preserve  trust 
benefits.  The  alternative  method 
requires  that  the  licensee's  invoice  or 
other  billing  statement,  given  to  the 
debtor,  contain: 

(i)  The  statement:  "The  perishable 
agricultural  commodities  listed  on  this 
invoice  are  sold  subject  to  the  statutory 
trust  authorized  by  section  5(c)  of  the 
Perishable  Agricultural  Commodities 
Act,  1930  (7  U.S.C.  499e(c)).  The  seller 
of  these  commodities  retains  a  trust 
claim  over  these  commodities,  all 
inventories  of  food  or  other  products 
derived  from  these  commodities,  and 
any  receivables  or  proceeds  from  the 
sale  of  these  commodities  until  full 
payment  is  received.";  and 

(ii)  The  terms  of  payment  if  they  differ 
bom  prompt  payment  set  out  in  section 
46.2(z)  and  (aa)  of  this  part,  and  the 
parties  have  expressly  agreed  to  such 
terms  in  writing  before  die  affected 
transactions  occur. 
***** 

11.  A  new  §  46.49  is  added  to  read  as 
follows: 

§  46.49    Written  notifications  and 
complaints 

(a)  The  term  written  notification,  as 
used  in  section  6(b)  of  the  Act,  means: 
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(1)  any  vrritten  statement  reporting  or 
complainiilg  of  a  PACA  violation(s) 
nied  by  an^  officer  or  agency  of  any 
State  or  Tefritory  having  jurisdiction 
over  licensees  or  persons  subject  to 
license,  or  any  other  interested  person 
who  has  knowledge  of  or  information 
regarding  4  possible  violation,  other 
than  an  employee  of  an  agency  of  USDA 
administering  this  Act  or  a  person  filing 
a  complaint  under  Section  6(c); 

(2)  any  Written  notice  of  intent  to 
preserve  thie  benefits  of  the  trust 
established  under  section  5  of  this  Act; 
or  I 

(3)  any  c^cial  certificate(s)  of  the 
United  States  Government  or  States  or 
Territories  of  the  United  States. 

(b)  Any  written  notification  may  be 
filed  by  delivering  it  to  any  office  of 
USDA  or  any  official  thereof  responsible 
for  administering  the  Act.  A  written 
notificatioil  which  is  so  filed,  or  any 
expansion  of  an  investigation  resulting 
from  any  indication  of  additional 
further  violations  of  the  Act  foimd  as  a 
consequence  of  an  investigation  based 
on  written  notification  or  complaint, 
shall  also  be  deemed  to  constitute  a 
complaint  Under  section  13(a)  of  this 
Act.  1 

(c)  Uponjbecoming  aware  of  a 
complaint  under  Section  6(a)  or  6(b)  of 
this  Act,  the  Secretary  will  determine  if 
reasonable  igrounds  exist  for  an 
investigation  of  such  complaint  for 
disciplinary  action.  If  the  investigation 
substantiates  the  existence  of  violations, 
a  formal  disciplinary  complaint  may  be 
filed  by  th4  Secretary  as  described 
under  Section  6(c)(2)  of  the  Act. 

(d)  Whenever  an  investigation, 
initiated  a^  a  result  of  a  written 
notification  or  complaint  imder  Section 
6(b)  of  the  Act,  is  commenced,  or 
expanded  tio  include  new  violations, 
notice  shall  be  given  by  the  Secretary  to 
the  subject  {of  the  investigation  within 
thirty  (30)  days  of  the  commencement  or 
expansion  of  the  investigation.  Within 
one  hundred  and  eighty  (180)  days  after 
giving  initjlal  notice,  the  Secretary  shall 
provide  thf  subject  of  the  investigation 
with  notice  of  the  status  of  the 
investigation,  including  whether  the 
Secretary  intends  to  issue  a  complaint 
under  Section  6(c)(2)  of  this  Act, 
terminate  tpe  investigation,  or  continue 
or  expand  the  investigation.  Thereafter, 
the  subject  of  the  investigation  may 
request  in  jvriting,  no  more  fi^quently 
than  every  ninety  (90)  days,  a  status 
report  from  the  Chief  of  the  PACA 
Branch  whio  shall  respond  thereto 
within  fourteen  (14)  days  of  receiving 
the  request  When  an  investigation  is 
terminatedl  the  Secretary  shall,  within 
fourteen  (lj4)  days,  notify  the  subject  of 
the  investi  ;ation  of  the  termination.  In 


every  case  in  which  notice  or  response 
is  required  imder  this  subsection  such 
notice  or  response  shall  be 
accomplished  by  personal  service  or  by 
posting  the  notice  or  response  by 
certified  mail  to  the  last  known  address 
of  the  subject  of  the  investigation. 

Dated:  September  4. 1996. 
Eric  M.  Fomum, 

Acting  Director.  Fruit  and  Vegetable  Division. 
IFR  Doc.  96-23020  Filed  9-9-96;  8:45  am) 
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Food  and  Consumer  Service 

7  CFR  Parts  271  and  275 

[AmdtNo.373] 

RIN  0584-AB38 

Food  Stamp  Program:  1995  Quality 
Control  Technical  Amendments 

AGENCY:  Food  and  Consiuner  Service, 

USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Consumer 
Service  is  proposing  technical  changes 
to  the  Food  Stamp  Program's  Quality 
Control  System  which  will  reduce  the 
workload  on  State  agencies  and  improve 
the  efficiency  of  the  quality  control 
system. 

DATES:  Comments  must  be  received  by 
November  12,  1996,  in  order  to  be 
assured  of  consideration. 
ADDRESSES:  Please  address  all 
comments  to  John  H.  Knaus,  Branch 
Chief,  Quality  Control  Branch,  Program 
Accountability  Division,  Food  Stamp 
Program,  Food  and  Consumer  Service, 
USDA,  3101  Park  Center  Drive, 
Alexandria,  Virginia  22302.  All  written 
comments  will  be  open  to  public 
inspection  diuing  regular  business 
hours  (8:30  a.m.  to  5  p.m..  Monday 
through  Friday)  at  Room  904.  3101  Park 
Center  Drive,  Alexandria,  Virginia. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
H.  Knaus,  at  the  above  address,  or  by 
telephone  at  (703)  305-2472. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866. 

This  proposed  rule  has  been 
determined  to  be  significant  and  was 
reviewed  by  the  Office  of  Management 
and  Budget  under  Executive  Order 
12866.  It  has  been  determined  that  the 
following  cost-benefits  would  result 
from  adoption  of  the  provisions  of  this 
rule: 

I.  State  agency  sample  size.  The 
provision  reducing  the  minimum 
sample  size  for  active  and  negative  case 
reviews  will  benefit  those  State  agencies 


who  Mrill  be  required  to  review  fewer 
cases.  These  are  States  choosing  the 
"smaller  range"  in  their  sample  plans 
with  current  minimum  active  or 
negative  case  sample  sizes  above  the 
minimum  sample  size.  In  Fiscal  Year 
1992,  before  the  waiver  was  available, 
States  reviewed  nearly  52,000  active 
and  over  30,000  negative  cases. 
Assuming  a  15  percent  reduction  in 
cases,  under  this  provision.  States  will 
be  required  to  review  nearly  8,000  fewer 
active  cases  and  about  4,500  fewer 
negative  cases.  Assuming  that  each 
active  case  review  costs  $180  and  each 
negative  case  review  costs  $40  (taken 
from  studies  of  active  and  negative  case 
reviews  and  adjusted  to  account  for 
wage  inflation),  total  potential  savings 
for  States  and  FCS  combined  is  an 
estimated  $1.6  million.  Savings  for 
States  are  estimated  at  $800,000. 

2.  Home  visits.  It  is  estimated  that 
minimal  savings  in  quality  control 
expenditiu^s  will  result  from  this 
provision  as  it  is  expected  that  State 
agencies  will  channel  the  resoiuces  into 
other  aspects  of  quality  control 
operations. 

3.  Error  dollar  tolerance  level.  The 
provision  to  modify  the  tolerance  level 
trom  $5.00  to  $10.00  for  excluding  small 
errors  will  benefit  those  State  agencies 
which  qualify  for  enhanced  funding. 
Based  on  Fiscal  Year  1995  data.  State 
agencies  would  qualify  for  an  additional 
$562,811. 

The  Department  has  examined  the 
impact  on  potential  State  agency 
liability  calculations  from  the  combined 
effect  of  changing  the  error  dollar 
tolerance  level  and  the  case  completion 
standard.  Data  from  two  fiscal  years  has 
been  analyzed  to  determine  how  these 
changes  would  effect  liability  amounts. 
The  data  shows  that  in  one  year  the 
potential  liability  would  have  been 
higher,  emd  in  another  year  it  would 
have  been  lower.  In  both  situations  the 
amount  of  the  change  was  imder  one 
million  dollars. 

It  is  not  anticipated  that  any  other 
provisions  of  this  rule  will  have  any 
significant  impact  on  the  costs  or 
benefits  to  either  the  State  agencies  or 
FCS. 

Executive  Order  12372. 

The  Food  Stamp  Program  is  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.551.  For  the 
reasons  set  forth  in  the  final  rule  at  7 
CFR  part  3015,  subpart  V  and  related 
Notice  (48  FR  29115,  June  24, 1983), 
this  Program  is  excluded  from  the  scope 
of  Executive  Order  12372  which 
requires  intergovernmental  consultation 
with  State  and  local  officials. 
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Executive  Order  12778. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  rule  is  intended  to 
have  preemptive  effiect  with  respect  to 
any  State  or  local  laws,  regulations  or 
policies  which  conflict  with  its 
provisions  or  which  would  otherwise 
impede  its  hill  implementation.  This 
rule  is  not  intended  to  have  retroactive 
effect  unless  so  specified  in  the 
"Effective  Date"  section  of  this 
preamble.  Prior  to  any  judicial  challenge 
to  the  provisions  of  this  rule  or  the 
application  of  its  provisions,  all 
applicable  administrative  procedures 
must  be  exhausted.  In  the  Food  Stamp 
Program  the  administrative  procedures 
are  as  follows:  (1)  For  program  benefit 
recipients — State  administrative 
procediu-es  issued  pursuant  to  7  U.S.C. 
2020(e)(10)  and  7  CFR  273.15;  (2)  for 
State  agencies — administrative 
procedures  issued  pursuant  to  7  U.S.C. 
2023  set  out  at  7  CFR  276.7  (for  rules 
related  to  non-quality  control  liabilities) 
or  Part  283  (for  rules  related  to  quality 
control  liabilities);  (3)  for  program 
retailers  and  wholesalers — 
administrative  procedures  issued 
pursuant  to  7  U.S.C.  2023  set  out  at  7 
CFR  278.8. 

Regulatory  Flexibility  Act 

This  action  has  also  been  reviewed  in 
relation  to  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980  (5 
U.S.C.  601  through  612).  William  E. 
Ludwig,  Administrator  of  the  Food  and 
Consumer  Service,  has  certified  that  this 
rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The 
requirements  will  affect  State  and  local 
agencies  that  administer  the  Food 
Stamp  Program. 

Paperwork  Reduction  Act 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  FCS-380,  Integrated 
Quality  Control  Review  Worksheet 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995,  this  notice 
invites  the  general  public  and  other 
public  agencies  to  comment  on  the 
proposal  to  extend  approval  for 
information  collection  used  on  form 
FCS-380,  the  Integrated  Quality  Control 
Review  Worksheet.  The  provisions  of 
this  rule  do  not  impact  on  the  approved 
information  collection  burden. 

Written  comments  must  be  submitted 
on  or  before  November  12, 1996. 

Send  comments  and  requests  for 
copies  of  this  information  collection  to: 
John  H.  Knaus,  Chief,  Quality  Control 
Branch,  Program  Accountability         * 


Division,  Food  and  Consumer  Service, 
U.S.  Department  of  Agricultiire,  Room 
904,  3101  Park  Center  Drive, 
Alexandria,  VA  22302. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assiunptions  used;  (c) 
ways  to  enhance  the  quality,  utiUty,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

All  responses  to  this  notice  will  be 
siunmarized  and  included  in  the  request 
for  0MB  approval.  All  conunents  will 
also  become  a  matter  of  public  r^ord. 

For  further  information  contact:  John 
H.  Knaus,  (703)  305-2474. 

Title:  Integrated  Quahty  Control 
Review  Worksheet. 

OMB  Number:  0584-0074. 

Form  Number:  FCS-380. 

Expiration  Date:  03/31/97. 

Type  of  Request:  Extension  of  a 
ciurently  approved  information 
collection. 

Abstract:  Quality  Control  monitors 
and  reduces  the  rate  of  error  in 
determining  basic  eligibility  and  benefit 
levels  for  the  Food  Stamp  Program.  The 
form  FCS-380  serves  as  the  source 
document  from  which  other  reports  are 
compiled  by  State  officials  to  be  sent  to 
the  federal  office  in  Washington,  DC. 

Affected  Public:  Individuals  or 
households;  State  or  local  governments. 

Estimated  Number  of  Respondents: 
61,840. 

Estimated  Time  per  Response:  9 
Hours. 

Estimated  Total  Annual  Burden: 
558,019  Hours. 

Background 

Since  1988,  the  Food  and  Consumer 
Service  ("PCS")  has  published  a  number 
of  proposed  and  final  rules,  all  of  which 
implemented  changes  in  the  Food 
Stamp  Act  of  1977,  as  amended,  7 
U.S.C.  2011.  et  seq.,  (the  "Act").  These 
changes,  required  by  the  Hunger 
Prevention  Act  of  1988.  Pub.  L.  100-435 
(the  "HPA")  and/or  the  Mickey  Leland 
Childhood  Hunger  Relief  Act  of  1993, 
Chapter  3,  Title  Xm  of  the  Omnibus 
Budget  Reconciliation  Act  of  1993.  Pub. 
L.  103-66  (the  "Leland  Act")  affected 
the  way  FCS  calculates  liabilities  and 


enhanced  funding,  and  the  way  State 
agencies  may  appeal  those  liabilities. 

During  this  time,  certain  operational 
issues  have  arisen  in  quality  control 
("QC").  This  action  proposes  to  resolve 
these  issues.  FCS'  intentions  are  to 
reduce  the  workload  on  both  the  State 
agencies  and  on  itself  and  to  arrive  at 
final  review  findings,  error  rates, 
liabilities,  and  enhanced  funding 
amounts  more  efficiently.  The  proposed 
changes  would:  (1)  Clarify  the  process 
for  conducting  a  quality  control  review 
of  negative  cases  and  add  suspended 
cases,  which  are  cases  that  are  certified 
for  the  Food  Stamp  Program 
("Program")  but  do  not  receive  benefits, 
to  the  sample  universe  of  negative  cases; 
(2)  permit  State  agencies  to  reduce  their 
sample  sizes;  (3)  clarify  the  minimum 
size  of  the  Federal  subsample;  (4)  clarify 
State  sampling  procedures;  (5)  change 
the  formulas  for  calculating  Federal 
subsample  sizes;  (6)  increase  the  current 
tolerance  level  for  excluding  small 
errors;  (7)  modify  the  current 
requirement  that  requires  that  most 
quality  control  interviews  be  conducted 
in  the  recipient's  home;  (8)  adjust  the 
standard  for  the  completion  of  quality 
control  reviews  from  the  current 
standard  of  100  percent  to  a  98  percent 
completion  requirement;  and  (9)  clarify 
the  circumstances  under  which  the 
Federal  findings  of  subsampled  reviews 
will  be  changed. 

Negative  Case  Reviews 

This  action  proposes  to  clarify  issues 
surrounding  the  review  of  negative 
cases  and  to  expand  the  universe  of 
cases  to  be  reviewed.  These  proposals 
are  the  culmination  of  an  FCS  look  at 
the  quality  control  review  process  for 
negative  cases,  including  an 
examination  of  that  process  in  response 
to  Congress'  request  contained  in  the 
HPA,  7  U.S.C.  2025(d).  As  a  result  of 
that  request,  FCS  entered  into  a  research 
contract  with  Abt  Associates  to  develop 
and  pilot  test  alternative  approaches  to 
measuring  the  extent  of  nonpayments  to 
eligible  households.  In  addition,  prior  to 
the  study  conducted  by  Abt  Associates, 
the  General  Accounting  Office  (GAO) 
was  asked  by  the  Chairman. 
Subcommittee  on  Domestic  Marketing, 
Consumer  Relations,  and  Nutrition. 
House  Committee  on  Agriculture,  to 
review  the  accuracy  of  State  reported 
error  rates  for  improper  denials  and 
terminations.  As  a  result  of  its  review. 
GAO  made  three  recommendations:  (1) 
That  FCS  aimually  review  a  sample  of 
each  State's  quality  control  reviews  of 
denials  or  terminations  and  adjust 
States'  reported  denial  or  termination 
error  rates  accordingly;  (2)  that  FCS 
examine  alternatives  to  encourage  States 
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to  reduce  Improper  denial  or 
termination  error  rates,  including 
seeking  aithority  to  hold  States 
financially  liable  for  dieir  improper 
denials  or  terminations;  (3)  that  PCS 
monitor  States'  quality  control  review 
practices  to  ensure  that  the  appropriate 
cases  are  reviewed  and  the  required 
number  of  reviews  are  completed  on 
time.  Based  on  the  results  of  the  study, 
FCS  determined  to  strengthen 
monitoring  of  the  negative  action  review 
process,  ranew  emphasis  on  corrective 
action  to  reduce  improper  negative 
actions,  aiid  hold  States  accountable 
within  existing  statutory  and  regulatory 
authorities. 

With  this  background  information  in 
mind,  PCS  determined  that  certain 
changes  ta  the  regulations  governing 
negative  c«se  reviews  are  warranted. 

1 .  Federal  Monitoring  of  State  Agency 
Error  Rate$  for  Negative  Case  Reviews 

PCS  is  proposing  to  clarify  the 
requirements  and  procedures  for 
Federal  monitoring  of  the  negative  case 
reviews  conducted  by  State  agencies. 
Currently  under  regulations  at  7  CFR 
275.3(c)  PCs  is  required  to  vaUdate  a 
State  agent's  negative  case  error  rate 
only  when  the  State  agency's  payment 
and  imderissuance  rate  appear  to  entitle 
it  to  enhai^ed  funding  and  its  reported 
negative  else  error  rate  is  less  than  the 
national  weighted  mean  negative  case 
error  rate  br  the  prior  fiscal  year. 

The  regulation  at  7  CPR  275.3(c)  only 
provides  the  minimum  level  at  which 
case  revielv  and  validation  are  required. 
In  practice,  as  circumstances  warranted, 
review  activity  has  been  expanded.  Por 
example,  review  activities  were 
expanded  in  response  to  the  GAO  audit. 
In  addition ,  regional  offices  periodically 
review  thd  quality  of  State  agencies' 
negative  case  review  processes.  Unlike 
the  results  of  the  validation  reviews,  the 
results  of  these  periodic  reviews  are  not 
used  to  determine  eligibility  for 
enhanced  funding,  but  rather  to  ensure 
the  accuracy  of  States'  procedures  in 
conducting  reviews.  PCS  is  proposing 
changes  ta  clarify  that  PCS  retains  its 
authority  lb  conduct  these  periodic 
reviews,  independent  of  the  minimum 
validation  activity  required  by 
regulation]  The  proposal  is  to  require 
validation  when  both:  (1)  A  State 
agency's  rt ported  negative  case  error 
rate  is  bel0w  or  within  two  percentage 
points  abolve  the  national  weighted 
mean  neg^ve  case  error  rate  for  the 
prior  fiscal  year,  and  (2)  its  payment 
error  rate  appears  to  entitle  it  to 
enhanced  funding.  It  is  anticipated  that 
this  increased  validation  activity  will 
have  a  minimal  impact  on  a  State 
agency's  vforkload.  It  will  increase  the 


niunber  of  cases  reviewed  by  some  PCS 
Regional  offices.  The  proposed 
regulation  clarifies  that  PCS  may  review 
a  portion  or  all  of  a  State  agency's  cases 
as  PCS  deems  appropriate. 

2.  Inclusion  of  Suspended  Cases  in  the 
Negative  Sample  Universe 

The  quality  control  system  has  two 
sampling  imiverses:  the  active  case 
universe  and  the  negative  case  universe. 
The  imiverse  for  active  cases  includes 
households  whidi  have  been  certified 
eligible  for  food  stamp  benefits  and 
which  have  received  benefits  for  the 
sample  month.  The  negative  case 
universe  includes  households  whose 
apphcations  for  food  stamp  benefits 
were  denied  or  whose  certification  for 
participation  in  the  Program  has  been 
terminated. 

In  certain  cases.  State  agencies  are 
allowed  or  required  to  suspend  a  food 
stamp  household  instead  of  denying  its 
application  or  terminating  its 
participation  in  the  Program.  Suspended 
households  are  certified  for  the 
Program,  but  do  not  receive  any 
benefits.  Households  under  monthly 
reporting  systems  may  be  suspended  for 
one  month  rather  than  terminated  if 
they  become  temporarily  ineligible  due 
to  a  periodic  increase  in  recurring 
income,  such  as  receipt  of  a  fifth  weekly 
paycheck  during  a  month  (7  CPR 
273.21(n)(l)).  Non-categorically  eligible 
households  of  three  or  more  persons 
which  are  eligible  but  entitled  to  zero 
benefits  because  of  excess  income  may 
be  certified  and  suspended  rather  than 
denied,  and  categorically  eligible 
households  who  are  entitled  to  zero 
benefits  due  to  excess  income  must  be 
suspended,  since  they  cannot  be  denied 
under  the  provisions  of  the  Act  7  U.S.C. 
2014(a)  and  regulations  (7  CPR 
273.10(e)(2)(iii)(B);  7  CFR 
273.2(j){2)(vii){P);  7  CPR 
273.2{j)(4)(iii)(C)). 

Under  current  regulations,  suspended 
cases  are  excluded  bom  both  the  active 
and  negative  case  imiverses  of  the 
Program  quality  control  system.  PCS 
believes  that  these  cases  should  be 
reviewed  because  of  the  potential  for 
underissuances,  and  that  it  is  more 
logical  to  review  these  cases  with 
denied  and  terminated  cases  (negative 
cases)  rather  than  with  cases  that 
received  benefits  (active  cases).  With 
this  rule,  PCS  is  proposing  to  include 
suspended  cases  in  the  negative  case 
universe. 


3.  Use  of  the  Action  Date  To  Determine 
the  Month  in  Which  Negative  Cases  Are 
Included  in  the  Sample  Universe; 
Clarification  of  Meaning  of  "Break  in 
Participation"  for  Suspended  and 
Terminated  Cases 

In  order  to  have  an  accurate  measure 
of  the  correctness  of  negative  actions, 
consistency  in  application  of  quality 
control  procedures  is  necessary.  PCS  is 
concerned  that  problems  State  agencies 
have  experienced  in  constructing  the 
sample  fitmie  for  negative  cases  may 
have  resulted  in  failure  to  include 
certain  cases  in  the  negative  sample 
universe.  For  example,  in  some  cases 
when  a  household  is  denied  and 
subsequently  reapplies  and  is  certified, 
the  initial  denial  or  denials  have  not 
been  considered  to  be  subject  to  review 
as  negative  actions.  PCS  is  also 
concerned  that  there  be  consistency  in 
the  procedures  used  to  determine 
whether  an  action  to  suspend  or 
terminate  a  household  has  actually 
resulted  in  a  suspension  or  termination. 

Current  regulations  include  a  negative 
case  in  the  sample  universe  for  the 
month  for  which  the  denial  or 
termination  is  effective.  The  regulations 
exclude  bom  the  negative  imiverse  any 
negative  actions  which  were  taken 
against  a  household  which  did  not 
result  in  the  household  actually  being 
denied  or  terminated.  Sampling 
problems  occur  if  States  cannot  sample 
the  months  for  which  the  action  is 
effective.  This  occurs  because  the 
actions  themselves  may  occur  after, 
during,  or  before  the  month  for  which 
the  action  is  effective.  PCS  proposes  to 
allow  State  agerfcies  to  sample  the 
action  date  rather  than  the  effective  date 
to  make  sampling  easier. 

As  a  result  of  our  review  of  these 
issues,  PCS  is  proposing  to  revise  the 
regulations  to  include  denied, 
suspended,  and  terminated  cases  in  the 
negative  case  imiverse  in  the  month  in 
which  the  action  to  deny,  suspend,  or 
terminate  food  stamp  benefits  was 
taken,  and  clarify  that  an  action  to 
terminate  or  suspend  a  household  has 
actually  resulted  in  a  suspension  or 
termination  if  the  household 
experiences  a  break  in  participation  in 
the  program  as  a  result  of  deliberate 
State  agency  action.  The- intent  of  these 
changes  is  to  allow  State  agencies  to 
construct  consistent  and  reliable 
sampling  plans  for  negative  actions,  and 
to  ensure  that  negative  actions  which 
have  the  result  of  denying  benefits  to 
clients  are  subject  to  review,  even  if  the 
actions  are  subsequently  reversed, 
unless  the  reversal  occurs  under 
SQ^ified  conditions  and  within 
specified  timeframes. 
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PCS  will  allow  State  agencies  to 
specify  in  their  sampling  plans  the  date 
on  wUch  the  negative  action  would  be 
considered  to  have  taken  place,  and 
which  would  be  considered  the  review 
date.  Depending  cm  the  characteristics 
of  individual  State  systems,  this  could 
be  the  date  on  which  the  eligibility 
worker  makes  the  decision  to  suspend, 
deny,  or  terminate  the  case,  the  date  on 
which  the  decision  is  entered  into  the 
data  processing  system,  the  date  of  the 
notice  to  the  cUent,  or  the  date  the 
negative  action  becomes  effective.  A 
State  may  choose  to  use  different  dates 
as  the  date  of  the  action  for  denials  and 
suspensions/terminations.  For  example, 
it  may  choose  to  sample  denials  based 
on  the  date  of  the  eligibility  worii^er's 
decision,  but  sample  suspensions  and 
terminations  based  on  the  date  the 
action  goes  into  effect,  to  avoid 
sampling  cases  which  are  not  subject  to 
review  because  the  negative  action  was 
never  implemented.  FCS'  concern  is  not 
with  the  particular  date  which  the  State 
agency  considers  to  be  the  action  date, 
but  rather  the  identification  of  a  specific 
date  associated  with  each  negative 
action  which  can  be  applied 
consistently  across  all  negative  cases  of 
a  given  type,  and  which  will  allow  the 
State  agency  to  ensure  that  all  negative 
actions  which  are  subject  to  review  are 
included  in  the  negative  sample  frame. 
Thus,  if  the  State  agency  elects  to  use  a 
date  other  than  the  decision  date  to 
construct  its  sample  frame  for  negative 
cases,  it  is  possible  that  the  review  date 
for  these  cases  may  fiall  outside  the 
sample  month.  Negative  cases  shall  not 
be  dropped  from  the  sample  frame 
because  the  review  date  falls  outside  the 
sample  month. 

4.  FCS  Will  Not  Establish  a  Dollar  Loss 
Rate  for  Negative  Cases 

One  aspect  of  negative  case  reviews 
that  was  of  interest  to  Congress  was  the 
establishment  of  a  dollar  loss  rate. 
During  its  study,  Abt  Associates  looked 
at  the  possibility  of  developing  a 
reliable  dollar  loss  figure.  In  its 
recommendations,  Abt  stated  a  partial 
measure  of  loss  could  be  determined  by 
the  frequency  and  amoimt  of  benefits 
restored  to  improperly  denied  or 
terminated  households.  While  FCS 
recognizes  the  possibility  of  establishing 
a  partial  measure,  it  does  not  believe 
that  an  effort  to  obtain  such  limited 
information  is  warranted  in  light  of  the 
increased  workload  and  reporting 
burdens  that  would  fall  to  the  State 
agencies.  In  addition.  FCS  does  not 
believe  that  the  use  of  restored  benefit 
information  translates  directly  to  a 
dollar  loss  figure  for  these  cases.  We 


have  not  proposed  the  establishment  of 
a  dollar  loss  rate  in  this  rulemaking. 

State  Agency  Minimum  Sample  Sizes 
for  Active  and  Negative  Case  Reviews 

FCS  now  requires  each  State  agency 
to  choose  one  of  two  ranges  for 
calculating  its  minimum  sample  size  for 
active  case  reviews.  One  is  a  range  of 
300  to  2400  reviews  jjer  year.  The  other, 
the  "smaller  range",  is  a  range  of  300  to 
1200  reviews  per  year.  The  exact  size  of 
each  State  agency's  minimum  sample 
size  for  each  range  is  determined  by 
formulas  that  base  sample  size  on  the 
size  of  State  Program  caseloads  (7  CFR 
275.11(b)(1)). 

If  a  State  agency  wants  to  choose  the 
"smaller  range"  it  must  include  in  its 
sampling  plan  a  statement  that  it  "will 
not  use  the  size  of  the  sample  chosen  as 
a  basis  for  challenging  the  resulting 
error  rates"  (ciurently  at  7  CFR 
275.11(a)(2)(iv)).  If  a  State  agency  does 
not  include  that  statement  in  its 
sampling  plan,  it  must  calculate  its 
minimum  sample  size  for  active  case 
reviews  using  the  300  to  2400  review 
range. 

The  regulations  now  offier  State 
agencies  only  one  range  for  determining 
minimum  sample  size  for  negative  case 
reviews.  That  is  a  range  of  150  to  800 
reviews  (7  CFR  275.11(b)(2)). 

There  are  no  maximum  sample  sizes; 
a  State  agency  may  select  and  review 
any  number  of  cases  above  its 
minimum. 

FCS  has  granted  waivers  of  the 
regulations  on  minimimi  sample  sizes 
for  active  case  reviews,  in  order  to 
improve  the  efficiency  of  the  quality 
control  system  without  significantly 
affecting  the  reUability  of  quality  control 
information.  In  order  to  make  these 
temporary  reductions  permanent  and  to 
determine  the  appropriate  conditions 
for  these  reductions,  FCS  is  proposing  to 
include  the  terms  of  these  waivers  in  the 
Food  Stamp  Program  regulations.  FCS  is 
also  proposing  to  offer  State  agencies  a 
choice  of  ranges  to  use  in  determining 
minimum  sample  sizes  for  negative  case 
reviews  that  is  similar  to  the  choice  of 
ranges  for  determining  minimum 
sample  sizes  for  active  case  reviews. 

FCS  is  proposing  to  reduce  the  size  of 
the  "smaller  range"  for  minimum 
sample  sizes  for  active  case  reviews. 
The  proposed  range  would  be  300  to 
1020  reviews,  a  15  percent  reduction  at 
the  top  from  the  current  range. 

In  order  to  use  the  minimum  sample 
size  calculated  from  the  300  to  1020 
case  range,  a  State  agency  would  still 
have  to  include  in  its  sampling  plan  the 
statement  from  current  7  CFR 
275.1  l(a)(2)(iv)  quoted  above.  The 
purpose  of  the  statement,  as  described 


in  the  February  17, 1984  preamble  to  the 
rule  that  established  the  requirement  for 
the  statement,  was  to  serve  as  "a  means 
of  assuring  that  State  agencies  consider 
what  degree  of  rehability  tl^ey  need." 
(49  FR  6295). 

There  would  be  no  other  conditions 
on  a  State  agency's  use  of  the  revised 
"smaller  range".  It  would  be  up  to  the 
State  agency  to  determine  the  most 
effective  use  of  available  resources. 
.  FCS  is  not  proposing  to  reduce  the 
lower  bound  of  the  minimum  sample 
size  ranges  for  active  case  reviews.  For 
those  State  agencies  whose  sample  size 
is  at  the  lower  bound  of  the  ranges,  a 
reduction  in  sample  size  would  mean  a 
reduction  in  reliability  of  quality  control 
information  which  would  be 
imacceptable  to  FCS. 

FCS  IS  likewise  also  proposing  the 
creation  of  a  "smaller  range"  for 
minimum  sample  sizes  for  negative  case 
reviews.  The  "smaller  range", 
representing  a  15  percent  reduction  at 
the  top  from  current  requirements, 
would  be  150  to  680  reviews  per  year. 
The  current  required  range  of  150  to  800 
reviews  per  year  would  be  retained  as 
the  larger  range  for  minimum  sample 
sizes  for  negative  case  reviews. 

If  a  State  agency  chose  to  use  the 
"smaller  range"  to  calculate  its 
minimum  sample  size  for  negative  case 
reviews,  it  would  be  required  to  include 
in  its  sampling  plan  the  statement  in 
proposed  new  §275.11(a)(2)(iv)  that  it 
"will  not  use  the  size  of  the  sample 
chosen  as  a  basis  for  challenging  the 
resulting  error  rates."  If  a  State  agency 
did  not  include  that  statement,  it  would 
be  required  to  calculate  its  minimum 
sample  size  for  negative  case  reviews 
according  to  the  larger  range.  As  with 
active  case  reviews,  the  ranges  would 
define  minimum  sample  sizes;  State 
agencies  could  always  select  more. 

FCS  is  not  proposmg  to  reduce  the 
lovrar  bound  of  the  minimum  sample 
size  ranges  for  negative  case  reviews. 
For  those  State  agencies  whose  sample 
size  is  at  the  lower  bound  of  the  ranges, 
a  reduction  in  sample  size  would  mean 
a  reduction  in  reliabiUty  of  quality 
control  information  which  would  be 
unacceptable  to  FCS. 

Federal  Sample  Sizes 

On  November  27. 1991.  FCS 
published  a  final  rule  entitled 
"Miscellaneous  Quality  Control 
Provisions  of  the  Hunger  Prevention  Act 
of  1988"  (56  FR  60045).  This  rule 
permits  FCS  to  select  and  to  review 
samples  smaller  than  those  indicated  by 
the  tables  if  the  State  agency  fails  to 
complete  its  required  sample. 

FCS  is  proposing  to  change  the 
headings  to  the  tables  which  set  out  the 
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foimulas  for  calcnilation  of  the  Federal 
subsampfe  size.  These  tables  appear  at 
7  CFR  276.3(c)(l)(i)  and  7  CFR 
275.2(c)($)(i)  in  current  regulations;  fhey 
appear  in  paragraphs  275.3(c)(l)(i)(A) 
and  (B)  and  275.3(c)(3)(i)  in  the 
proposed  rule.  The  phrase  "Federal 
subsample  target"  would  appear,  rather 
than  the  current  phrase  "Federal  annual 
sample  size".  This  change  would  not 
permit  FCS  to  select  and  to  review  a 
smaller  spbsample  for  any  reason  other 
than  a  State  agency's  failiue  to  complete 
the  minitpiim  number  of  reviews  in  its 
required  tample  size. 

State  SaapBiig  Procedures 

FCS  is  proposing  four  sets  of  technical 
clarificatjians  to  the  sampling 
regulations  so  that  the  regulations  will 
match  the  way  State  agencies  design 
and  implement  their  sampling  plans. 

1.  Selectipn  of  One-Twelfth  of  the 
Sample  Bach  Month 

Qurent  regulations  require  State 
agencies  to  explain  the  basis  of  each 
month's  sample  if  it  is  "other  than  one 
twelfth  of  the  active  and  negative 
sample  sizes."  Some  State  agencies  have 
expressed  concern  that  the  regulations 
require  that  the  agency  select  exactly 
one-tweUth  of  its  sample  in  each  month. 
This  was  never  FCS'  intent.  It  is 
inevitable  that  caseloads  will  fluctuate, 
and  that  ^e  number  of  sampled 
households  will  rise  .lud  fall  slightly 
each  mouth.  FCS'  concern  is  not  with 
these  variations,  but  rather  with  the 
acciuacy  and  integrity  of  the  error  rate 
estimate  generated  hian  the  quaUty 
control  samples.  FCS  has  reviewed  this 
provision  in  conjunction  with  the  other 
regulatory  provisions  governing  State 
sampling  plans,  and  has  determined 
that  provisions  requiring  that  sampling 
procedures  conform  to  the  standard 
principles  of  probability  sampling  and 
that  statei  samples  produce  estimates 
with  an  acceptable,  mandated  level  of 
reliability  are  sufficient  to  ensure  that 
deviations,  minor  or  otherwise,  from 
equal  mccthly  sample  sizes  will  not 
jeopardize  the  validity  nor  the  precision 
of  those  error  rate  estimates.  Therefore, 
in  §  275.11.  FCS  proposes  to  delete 
paragrapb  (a)(2)(iii)  and  reniunber 
paragraph  (a)(2)(iv)  as  (a)(2)(iii).  We  are 
also  making  technical  corrections  to 
regulatoiy  references  appearing  in 
§275.11(b)(l)(ii)  and  (b)(l)(iii).  Each  of 
these  paragraphs  currently  contains  an 
erroneous  reference  to 
§  275.11(a)(2)(viii),  which  should  be  to 
current  §l275.11(a)(2)(iv).  Since 
paragraph  §  275.11(a)(2)(iv)  will  now  be 
renumbered,  the  reference  will  be 
corrected  to  refer  to  (a)(2)(rii). 


2.  Sampling  Plans  Must  Conform  to 
Accepted  Statisticai  Theory 

FCS  is  proposing  to  amend  the 
regulations  at  7  CFR  275.11(a)(3)  to 
require  that  all  sample  designs  conform 
to  commonly  acceptable  statistical 
theory  and  appUcation. 

3.  Basis  for  Final  Sample  Size 

A  State  agency  must  calculate  its 
required  sample  sizes  at  least  twice  for 
each  review  period.  The  first  calculation 
ocoirs  before  the  review  period  begins, 
when  the  State  agency  anticipates  what 
its  average  monthly  caseload  will  be. 
The  second  calculation  occvus  after  the 
review  period  ends,  when  the  State 
agency  knows  exactly  what  its  average 
monthly  caseload  was.  FCS  is  proposing 
to  delete  the  word  "anticipated"  from 
paragraph  275.11(b)(l)(iv)  and  current 
(b)(2)(ii)  (revised  (b)(2)(iv)),  to  clarify 
that  the  final  sample  size  depends  upon 
the  State  agency's  actvial  average 
monthly  caseload.  

Ciurent  regulations  at  7  CFR 
275.11(b)(3)  provide  that  FCS  will  not 
penalize  a  State  agency  if  its  caseload 
increases  by  less  than  20  percent  from 
the  estimated  caseload  number  that  the 
State  agency  used  to  determine  the  size 
of  its  sample.  FCS  is  proposing  to  clarify 
that  this  estimated  caseload  ntmiber  is 
the  one  initially  used  to  determine  the 
sample  size.  Sample  sizes  will  be  found 
to  be  adequate  if  at  least  the  minimum 
required  sample  size  for  the  estimated 
caseload  is  chosen,  and  the  actual 
caseload  is  no  larger  than  120%  of  the 
estimated  caseload. 

4.  Number  of  Households  Subject  to 
Beview  is  the  Basis  for  the  Sample  Size 

Currentfy,  the  tables  that  describe  the 
State  agency's  required  sample  sizes  use 
the  phrase  "average  monthly  active 
households"  and  "average  monthly 
negative  households".  However,  the 
actual  practice  is  to  use  the  "average 
monthly  reviewable  caseload"  as  me 
basis  for  calculating  minimum  sample 
sizes  for  both  active  and  negative  case 
reviews.  Therefore,  FCS  is  proposing  to 
clarify  the  wording  in  the  headings  in 
the  tables  in  proposed  7  CFR 
275.3(c)(l)(i)  (A)  and  (B),  and  in  current 
7  CFR  275.3  (c)(3)(i).  7  CFR  275.11  (b)(1) 
(ii)  and  (iii),  and  proposed  7  CFR  275.11 
(b)(2)  (i)  and  (ii).  Please  see  FNS 
Handbook  311,  section  3121. 

Federal  Subsample  Size  Foimulas 

For  both  active  and  negative  case 
reviews,  FCS  reviews  a  subsample  of  the 
State  agency's  completed  reviews.  The 
minimum  I^eral  subsample  sizes  are 
determined 'by  formulas  that  are  based 
on  the  nmnber  of  reviews  that  a  State 
agency  has  completed.  For  example,  if 


a  State  agency  completed  1000  active 
case  reviews,  FCS  would  select  a 
minimum  subsample  of  344  active  case 
reviews.  The  range  of  the  miniTnum 
subsample  size  for  active  case  reviews  is 
150  to  400.  The  range  of  the  minimiun 
subsample  size  for  negative  case  reviews 
is  75  to  160. 

Because  FCS  is  proposing  a  change  in 
the  number  of  cases  that  a  State  agency 
is  required  to  complete,  use  of  the 
current  formulas  for  calculating 
subsample  sizes  would  result  in  a 
decrease  in  the  size  of  the  minimum 
Federal  subsample  for  a  State  agency 
that  chooses  the  "smaller  ranges"  which 
FCS  has  proposed.  However,  FCS  does 
not  intend  to  reduce  the  size  of  the 
Federal  subsample.  Without  a  regiilatory 
change,  the  formula  for  determining 
FCS'  minimum  subsample  sizes  would 
not  acciirately  indicate  the  number  of 
reviews  that  FCS  would  actiially  select 
for  the  subsample. 

So  that  the  public  is  aware  of  FCS' 
actual  minimiun  subsample  sizes,  FCS 
is  proposing  revised  formulas  for  the 
Tnfnimiinn  active  and  negative  Federal 
subsamples.  These  proposed  formulas, 
when  applied  to  the  new  proposed 
"smaller  ranges"  for  State  samples, 
would  yield  the  current  ranges  for  the 
Federal  subsample.  Under  FCS' 
proposal.  Federal  reviewers  could  still 
select  and  review  more  cases  than  the 
Tninimiinn  subsample. 

Error  Dollar  Tolerance  Level 

Current  regulations  at  7  CFR 
275.12(f)(2),  first  published  August  3, 
1979  (44  FR  45887)  provide  that  only 
overissuances  or  imderissuances  to 
eligible  households  in  an  amount 
greater  than  $5.00  shall  be  coded  and 
reported  in  completing  the  quality 
control  review  of  a  sampled  case.  In  the 
proposed  regiilations  published  April 
10,  1979  (44  FR  21517)  the  Department 
cited  as  one  of  the  primary  reasons  for 
the  proposed  $5.00  tolerance  the 
intention  to  "obviate  the  need  to  expend 
funds  to  correct  minor  variations 
between  the  reviewer's  and  the 
eligibiUty  worker's  allotment  figiues." 
Since  its  inception  15  years  ago  the  • 
$5.00  tolerance  figiue  has  not  been 
adjusted  to  take  into  account  either 
increases  in  the  Thrifty  Food  Plan,  upon 
which  food  stamp  allotments  are  based, 
or  inflation  in  general.  The  Department 
has  determined  that  because  of  the 
inflation  to  food  stamp  allotments 
which  has  occurred  over  the  past  15  — 
years  an  adjustment  must  be  made  to 
the  tolerance  level  figiue,  in  order  to 
injure  that  minor  variations  between  the 
reviewer's  and  eligibility  worker's 
allotment  figures  continue  to  be 
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excluded  from  the  error  determination 
process. 

The  Department  proposes  to  raise  the 
$5.00  tolerance  level  to  $10.00,  in  order 
to  compensate  for  the  inflation  which 
has  occurred  since  the  $5.00  tolerance 
was  first  established.  Only  those 
overissuances  to  eligible  households,  or 
underissuances  to  eligible  households 
which  exceeded  the  $10.00  tolerance 
figure  would  be  reported  and  coded  in 
the  completion  of  quality  control 
reviews.  Based  on  an  analysis  of  Fiscal 
Year  1993  quality  control  case  review 
figures,  an  increase  of  the  tolerance 
level  to  $10.00  would  have  the  overall 
effect  of  decreasing  the  quality  control 
National  Average  Payment  Error  Rate  by 
.17  percent,  and  an  increase  in  total 
liability  amounts  of  $650,000.  The  slight 
increase  in  total  liability  amounts  is  due 
to  the  fact  that  liability  figures  are 
based,  in  part,  on  the  percentage  that  an 
individual  State  agency's  Payment  Error 
Rate  exceeds  the  National  Average 
Payment  Error  Rate. 

Home  Visit  Requirement 

Current  regulations  at  7  CFR 
275.12(c)(1),  first  published  August  3, 
1979,  (44  PR  45895)  specify  that  a  face- 
to-face,  personal  interview,  between  the 
quality  control  reviewer  and  a 
responsible  member  of  the  household 
under  review,  is  a  required  component 
of  all  active  quality  control  reviews 
conducted.  Tlie  regulations  specify  that 
most  of  these  personal  interviews  shall 
take  place  in  the  participant's  home, 
what  is  commonly  refeired  to  as  a 
"home  visit".  The  Department  believes 
that  the  need  for  the  personal  interview 
to  take  place  in  the  participant's-home 
is  no  longer  as  great  as  it  was  when 
these  provisions  were  first 
implemented.  This  is  due,  in  part,  to  the 
greater  variety  of  information  soiuxes, 
including  computer  data  bases,  which 
have  been  developed  over  the  years  to 
aid  the  reviewer  in  verifying  the 
circumstances  of  the  food  stamp 
household  luider  quality  control  review. 

The  Department  is  proposing  to 
amend  the  requirement  for  personal 
interviews  to  simply  require  a  face-to- 
face  personal  interview.  It  is  expected 
that  the  personal  interview  would  take 
place  at  an  appropriate  State  agency 
certification  office,  in  the  participant's 
home,  or  at  a  mutually  agreed  upon 
alternative  location.  The  State  agency 
would  determine  the  best  location  for 
the  interview  to  take  place,  but  would 
be  subject  to  the  same  provisions  as 
those  regarding  certification  interviews 
at  7  CFR  273.2(e)(2).  These  regulations 
provide  that  an  office  interview  shall  be 
waived  under  certain  hardship 
conditions  (for  example,  if  all 


household  members  are  disabled  or 
elderly).  Under  such  hardship 
conditions  the  quality  control  reviewer 
would  conduct  the  personal  interview 
either  with  an  authorized  representative 
(if  one  has  been  appointed  by  the 
household)  or  conduct  the  personal 
interview  in  the  participant's  home. 

Conducting  Quality  Control  Reviews 
Against  Federal  Regulations 

Current  regulations  at  7  CFR  275.3(c) 
for  Federal  validation  reviews, 
published  Febroary  4, 1987  (52  PR     . 
3402)  and  7  CFR  275.10(a)  for  quality 
control  reviews  conducted  by  the  State 
agencies,  published  Febraary  17, 1984, 
(49  PR  6294)  specify  that  all  active  and 
negative  quality  control  reviews  shall  be 
conducted  by  "reviewing  against  the 
Food  Stamp  Act  and  the  regulations, 
taking  into  account  any  FNS-authorized 
waivers  to  deviate  from  specific 
regulatory  provisions."  This  provision 
was  made  because  the  Department  no 
longer  had  authority  to  require  approval 
of  State  agency  manuals  prior  to  their 
use.  It  was  the  intent  of  the  Department 
to  eliminate  the  use  of  the  State  agency 
manuals  in  the  quality  c(»itrol  review 
process.  In  the  preamble  to  the  February 
17, 1984,  final  rulemaking  it  is  stated 
that  although  the  Department  no  longer 
had  the  au&ority  to  require  approval  of 
manuals  prior  to  their  use,  the  rule  did 
not  prohibit  their  use  for  quality  control 
review  purposes.  The  Department 
expected  that  most  State  agencies  would 
continue  to  use  their  manuals  as  the 
basis  for  quality  control  reviews. 
Commenters  pointed  out  that  this  would 
result  in  Federal  quality  control 
reviewers  finding  errors  in  manuals 
before  State  agencies  were  otherwise 
notified  of  them,  and  that  these  errors 
would  affect  the  regressed  error  rates. 
The  commenters  objected  to  this  use  of 
quality  control  reviews  and  requested 
that  State  agencies  be  given  time  to 
correct  manuals  before  an  error  is 
counted.  These  comments  were  not 
adopted  because  the  Department 
believed  that  if  State  agencies  were  not 
liable  for  certification  errors  resulting 
fit>m  manual  materials  from  the  date 
those  materials  were  in  effect,  there 
would  have  been  less  of  an  incentive  to 
implement  regulations  on  time  and  in 
conformance  with  the  regulations. 

The  Department  believes  that  changes 
over  the  years  in  other  areas  of  the 
regulations,  including  the  provisions  at 
7  CFR  275.12(d)(2)(vii)  pubUshed 
November  23.  1990.  (55  PR  48831) 
which  provide  a  variance  exclusion  ibr 
the  timely  implementation  of  new 
regulations,  provide  the  incentive  to  the 
State  agencies  to  implement  regulatory 
changes  in  a  timely  manner.  Therefore, 


the  Department  is  considering  amending 
regulations  in  order  to  provide  a 
variance  exclusion  for  any  erroneous 
payments  which  result  from  the  State 
agency  having  followed  State  agency 
policies  or  directives,  provided  that 
these  pohcies  or  directives  were 
provided  to  PCS  prior  to 
implementation  and  PCS  had  not 
notified  the  State  agency  that  these 
pohcies  were  contrary  to  Federal  law  or 
regulations.  This  would  not  enccMnpass 
situations  where  a  State  agency  might 
knowingly  violate  Federal  law  or 
regulations.  This  variance  exclusion 
could  include  changes  in  the  computer 
programming  of  any  State  agency 
automated  certification  system. 
Providing  a  variance  exclusion  in  this 
area,  whether  cited  by  State  agency  or 
Federal  quality  control  reviewers, 
would  have  the  effect  of  holding  the 
State  agency  harmless  from  any  errors 
resulting  from  inaccurate  instructions 
appearing  in  State  manuals.  At  the  same 
time,  maintaining  the  current  practice  of 
conducting  quality  control  reviews 
against  the  Food  Stamp  Act  and 
regulations  would  assist  the  State 
agencies  and  PCS  in  identifying,  for 
corrective  action,  any  erroneous 
instroctions  contained  in  State  agency 
manuals,  policies,  or  directives. 

The  Department  wishes  to  soUdt 
comments  from  all  interested  parties  on 
the  appropriateness  and  potential 
consequences  such  a  variance  exclusion 
would  have  on  the  administration  of  the 
Program. 

Quality  Control  Review  Case 
Completi<Mi  Standard 

Current  regulations  at  7  CFR 
275.23(e)(7)(iii),  first  published 
February  17, 1984  (49  PR  6292)  provide 
that  an  adjustment  be  made  to  a  State 
agency's  regressed  error  rates  any  time 
that  the  State  agency  fails  to  complete 
100  percent  of  its  required  sample  size 
by  assigning  two  standard  enors  of  the 
estimated  error  rates  added  to  the 
regressed  error  rates,  to  those  cases  not 
completed.  (This  was  "two  standard 
deviations"  in  prior  regulations  and  has 
been  changed  to  use  the  correct 
terminology  for  the  adjustment  that  is 
done.  Standard  deviation  refers  to  the 
true  error  rate,  while  the  standard  error 
refers  to  the  estimate  of  the  error  rate.) 
Prior  to  the  publication  of  the  February 
17, 1984  rule  the  completion  standard 
had  been  95  percent.  It  was  the  behef  of 
the  Department  that  the  100  percent 
completion  standard  was  the  only 
standard  which  would  minimize  any 
bias  which  incomplete  cases  could 
cause.  In  addition,  because  of  changes 
which  reduced  the  types  of  cases  which 
would  be  considered  incomplete,  it  was 
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believed  that  many  State  agencies 
would  complete  such  a  high  percentage 
of  their  minimum  sample  size  that  the 
impact  from;the  100  percent  completion 
standard  would  be  minimal.  However, 
experience  has  shown  that  there  remain 
categories  of  cases  which  State  agencies 
are  unable  to  complete  despite  all  efforts 
to  do  so  on  the  part  of  the  quality 
control  reviewers.  These  cases  include 
those  in  which  the  household  under 
review  refuses  to  cooperate  with  the 
quality  contlol  reviewer  despite 
repeated  attempts  on  the  part  of  the 
State  agency,  including  disqualification 
of  the  household  from  the  Food  Stamp 
Program,  to  gain  the  household's 
cooperation.  An  additional  category  is 
cases  in  which  the  reviewer  is  unable  to 
verify  the  actual  circumstances  of  the 
household  for  the  time  period  under 
review,  despite  repeated  attempts  to  do 
so. 

The  E)epaitment  proposes  to  amend 
the  current  requirement  that  a  State 
agency  complete  100  percent  of  its  - 
minimum  required  sample  size.  The 
new  standard  for  State  agency 
completion  will  be  98  percent  of  its 
minimum  required  sample  size.  In  the 
event  that  a  State  agency  fails  to 
complete  98  percent  of  its  minimum 
required  sample  size,  error  rates  would 
be  adjusted  iising  the  ciurent  regulatory 
fonnula  whi^i  is  based  on  a  100  percent 
completion  tequirement. 

Changing  Federal  Case  Findings  and 
Disposition 

In  active  reviews,  a  finding  is  the 
determination  of  the  accuracy  of  the 
State  agency's  authorized  allotment  for 
the  household  for  the  sample  month.  If 
the  allotment  was  erroneous,  the  finding 
includes  thai  amovmt  of  the  error.  In 
negative  reviews,  a  finding  is  the 
determination  of  the  validity  of  the  State 
agency's  decision  to  deny  or  terminate 
participation  in  the  Food  Stamp 
Program.  Fof  both  active  and  negative 
reviews  the  disposition  is  the 
determination  of  whether  the 
circumstances  of  the  review  meet  the 
standards  to  be  considered  completed, 
not  completed,  or  not  subject  to  review. 

Ciurent  regulations,  FNS  Handbook 
315,  and  cuo^nt  administrative 
practices  de$cribe  the  following  as  a 
typical  (although  not  mandatory)  way  to 
handle  a  subsampled  case  that  the 
Federal  reviewer  has  completed.  (1)  FCS 
informs  the  State  agency  of  the  Federal 
findings  and  disposition  for  the  case. 
This  is  dona  within  seven  days  of  the 
completion  of  the  Federal  review.  (2) 
The  State  ag|sncy  requests  arbitration  if 
it  disagrees  with  some  aspect  of  the  FCS 
findings  or  disposition  of  the  review. 
Under  currept  regulations  the  State 


agency  has  28  days  to  request 
arbitration.  (3)  During  the  same  28  day 
period  the  State  agency  may  request  that 
FCS  reconsider  the  Federal  findings  or 
disposition  in  the  case.  (4)  If  FCS 
changes  the  Federal  findings  or 
disposition  diuing  the  28  day  period 
because  of  the  reconsideration,  the  new 
Federal  findings/disposition  are 
transmitted  to  the  State  agency,  and  a 
new  28  day  period  to  request  arbitration 
is  provided  for. 

There  are  circumstances  under  which 
FCS  will  ciurently  change  Federal 
findings/disposition  after  the  28  day 
deadline  for  requesting  arbitration. 
Generally  the  reason  for  any  changes  are 
to  arrive  at  correct  Federal  findings. 

The  Department  is  proposing  to 
codify  into  regulations  the  policies  and 
practices  which  dictate  when,  and 
under  what  circiunstances,  FCS  will 
change  the  Federal  findings  or 
disposition  for  a  specific  case.  The 
Department  has  two  goals  in  this 
proposal.  First,  the  Department  wishes 
to  c\e     '  the  circumstances  under 
w         r  rS  will  change  Federal 
fiiduigs/ disposition  in  order  to  promote 
clear,  consistent  application  of  its 
poUcies.  The  second  goal  in  proposing 
these  changes  is  to  ensure  the  accurate 
determination  of  the  error  rates  for  all 
State  agencies.  The  proposed  changes 
are  as  follows: 

1.  Informal  Resolution 

FCS  would  change  the  Federal 
findings  or  disposition  if,  as  a  result  of 
the  informal  resolution  process,  both  the 
State  agency  and  FCS  agreed  on  a  new 
finding  or  disposition.  The  informal 
resolution  process  should  begin  in  the 
period  prior  to  the  28  day  deadline 
which  a  State  agency  has  for  requesting 
arbitration.  The  informal  resolution 
process  may  also  take  place  after  the  28 
day  deadline,  but  prior  to  any  formal 
decision  by  an  arbitrator,  provided  that 
the  State  agency  has  timely  requested 
arbitration  of  the  case.  It  should  be 
noted  that  the  28  day  timefi-ame 
specified  in  this  proposal  is  based  on 
current  regulations  which  provide  State 
agencies  with  28  days  to  request 
arbitration.  Program  changes  mandated 
by  the  Leland  Act  regarding  the 
^  timeframes  for  completing  all  review 
work  and  resolving  all  differences  in 
review  findings  may  require  a 
modification  of  the  timeframes  for  State 
agencies  to  request  arbitration.  If  such  a 
modification  of  the  timefi^mes  for 
requesting  arbitration  is  made,  it  will  be 
necessary  in  the  final  rule  to  adjust  the 
timeframes  for  informal  resolution. 


2.  Ruling  by  an  Arbitrator 

FCS  would  change  the  Federal 
findings  or  disposition  whenever  an 
arbitrator's  decision  requires  that  a 
change  be  made. 

3.  Implementation  of  a  Regulation,  Law, 
or  Waiver 

Whenever  a  change  in  Federal 
findings  or  dispositions  is  the  only  way 
to  implement  a  change  in  regulations,' 
an  amendment  to  the  Food  Stamp  Act, 
or  retroactive  provisions  to  a  waiver, 
FCS  would  make  the  change. 

4.  Correct  any  Application  of  Incorrect 
Written  Policy 

Current  regulations  at  7  CFR 
275.l2(d)(2)(viii)  exclude  "any  variance 
resulting  from  incorrect  written  policy 
that  a  State  agency  acts  on  that  is 
provided  by  a  Departmental  employee 
authorized  to  issue  Food  Stamp  Program 
policy  and  that  the  State  agency 
correctfy  applies."  The  regulations  go 
on  to  describe  \yritten  policy  as  that  in 
regulations,  notices,  handbooks, 
category  three  and  four  policy 
memoranda,  and  regional  policy 
memoranda.  The  exclusion  of  these 
variances  is  required  by  section 
16(c)(3)(B)  of  the  Food  Stamp  Act  (7 
U.S.C  2025). 

The  Department  would  change  a 
Federal  fijiding/disposition  whenever  it 
became  aware  that  a  variance  which  had 
been  cited  was  the  result  of  correct  State 
application  of  an  incorrect  written 
pohcy  provided  by  a  Departmental 
employee  authorized  to  issue  FSP 
policy.  It  is  likely  that  the  State  agency 
and  FCS  will  not  become  aware  of  the 
problem  until  well  after  the  State 
agency's  deadline  for  requesting 
arbitration.  This  is  because  almost  all 
parties  involved.  State  agency  quality 
control  and  certification  policy  staff,  as 
well  as  FCS's  regional  office  staff,  will 
think  that  the  written  policy  that  they 
are  following  is  correct.  Therefore,  in 
order  to  ensiue  that  the  State  agency  is 
not  harmed  by  the  Department's 
incorrect  policy,  the  Department  is 
proposing  that  the  variance  exclusion  at 
7  CFR  275.12(d)(2)(viii)  may  be  made  in 
the  Federal  findings  at  any  time  that  the 
problem  is  discovered. 

FCS  would  not  make  a  change  based 
upon  new  factual  information.  The 
Department  is  taking  this  position  for 
three  reasons.  First,  it  is  the 
responsibility  of  the  State  agency  to 
obtain  all  necessary  information  at  the 
time  the  State  quality  control  reviewer 
conducts  the  review.  Even  if  the  Federal 
reviewer  obtains  conflicting 
information,  the  State  reviewer  has  two 
more  opportimities  to  resolve 
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conflicting  information-  when  the  State 
agency  requests  regional  arbitration,  and 
again  if  the  dispute  moves  to  national 
arbitration. 

Second,  if  the  household's 
circumstances  were  not  reasonably 
certain  at  the  time  of  the  State  agency's 
review,  the  case  should  have  been 
disposed  of  as  not  completed.  It  does 
not  seem  likely  that  reasonably  verified 
information  would  be  contradicted  at  a 
later  time. 

Third,  the  Department  recognizes  the 
need  for  final  closure  at  some  point  in 
the  resolution  process.  Section  13951  of 
the  Leland  Act  specifies  that  "no  later 
than  180  days  after  the  end  of  the  fiscal 
year,  the  case  review  and  all  ^bitrations 
of  State- Federal  difference  cases  shall  be 
completed."  The  Department  believes 
that  without  providing  some  limits  on 
the  resolution  process  this  mandated 
deadline  cannot  be  achieved. 

5.  Conflidt  in  a  Federal  Finding/ 
Disposition 

If,  for  any  reason,  the  Federal  findings 
or  disposition  in  the  Integrated  Quality 
Control  System's  (IQCS)  data  base 
conflicted  with  the  finding  letter  which 
had  been  transmitted  to  the  State 
agency,  FCS  would  ensure  the  IQCS  data 
base  was  correct.  If  the  IQCS  coding  was 
incorrect,  it  would  be  corrected.  If  tiie 
finding  letter  was  incorrect,  it  would  be 
corrected.  Either  way,  FCS  would 
transmit  a  new  finding  letter  to  the  State 
agency  explaining  what  had  occurred. 
TTiere  would  be  a  new  finding  letter 
because  the  State  agency  would  be 
entitled  to  know  that  a  change  in  official 
error  rates  would  be  taking  place. 

If,  in  any  of  the  five  circimistances 
which  have  been  specified,  FCS  were  to 
make  changes  to  the  findings  and 
dispositions  of  a  case  these  changes 
would  be  made  regardless  of  the  effect 
on  the  amount  of  error  in  the  case.  A 
State  agency  would  be  notified  of  the 
change  and  entitled  to  arbitration  of  the 
new  Federal  findings  or  disposition, 
with  one  exception.  If  FCS  changed  the 
Federal  findings  or  disposition  to 
comply  with  the  decision  of  a  national 
arbitrator,  the  State  agency  would  have 
no  further  right  to  arbitration.  This  is 
because  the  national  arbitrator's 
decisions  are  final,  witli  two  exceptions. 
The  first  would  be  to  implement  a 
change  in  law  or  regulations.  The  other 
.  would  be  if  FCS  learned  that  it  had  not 
properly  implemented  the  decision  of 
the  arbitrator. 

Miscellaneous  Technical  Correction 

FCS  is  taking  advantage  of  the 
publication  of  this  proposed  rule  to 
eliminate  redundant  regulatory  language 
at  7  CFR  275.12(g)(2).  Six  of  the  10 


subparagraphs  in  this  paragraph,  which 
lists  active  cases  which  are  eliminated 
from  the  sample  universe  during  the 
review  process,  also  appear  at  7  CFR 
275.11(f)(1).  Therefore,  FCS  is  proposing 
to  (1)  revise  paragraph  275.12(g)(2)  to 
reference  §  275.11(f);  (2)  remove 
subparagraphs  275.12(g)(2)  (i)  through 
(iv),  (vi)  and  (viii),  and  (3)  renumber  the 
remaining  subparagraphs  in 
275.12(g)(2).  These  revisions  parallel  the 
proposed  revisions  to  §  275.13(e),  which 
lists  negative  cases  which  are 
eliminated  from  the  sample  imiverse 
during  the  review  process.  In  addition, 
FCS  is  taking  advantage  of  the 
publication  of  this  proposed  rule  to 
eliminate  obsolete  regulatory  language 
at  7  CFR  275.23(e)(5)(i).  Section 
13951(c)(4)  of  the  Leland  Act  provides 
that  Administrative  Law  Judges,  in 
considering  a  State  agency's  appeal  of 
quality  control  liability  consider  all 
grounds  for  denying  the  claim, 
including  the  contention  of  a  State 
agency  that  the  claim  should  be  waived, 
in  whole  or  in  part,  for  good  cause.  This 
provision  was  included  in  a  final 
rulemaking  published  July  6, 1994  (59 
FR  34553),  and  supersedes  the 
regulatory  language  contained  in  7  CFR 
275.23(e)(5)(i)  dealing  with  good  cause 
requests  and  the  timing  of  the  issuance 
of  billings.  The  Department  is  also 
proposing  to  move,  without  change,  the 
regulatory  language  in  7  CFR 
275.23(e)(5)(i)  dealing  with  the  methods 
of  claim  collection  employed  by  FCS  to 
7  CFR  275.23(e)(8).  With  the  removal  of 
the  language  dealing  with  billings  from 
7  CFR  275.23(e)(5)(i),  paragraph  (e)(8) 
becomes  the  proper  location  for  the 
provisions  regarding  the  methods  of  bill 
collection  to  be  employed  by  FCS. 

Implementation 

FCS  proposes  all  provisions  would  be 
effective  with  the  1998  fiscal  year, 
which  begins  with  the  October,  1997 
stunple  month. 


List  of  Subjects 
7  CFR  Part  271 

Administrative  practice  and 
procedure.  Food  stamps.  Grant 
programs-social  programs. 

7  CFR  Part  275 

Administrative  practice  and 
procedure,  Food  stamps.  Reporting,  and 
recordkeeping  requirements. 

For  the  reasons  set  out  in  the 
preamble,  parts  271  and  275  of  Chapter 
n  of  Title  7  Code  of  Federal  Regulations 
are  proposed  to  be  amended  as  follows: 


PAFTT  271-^ENERAL  INFORMATION 
AND  DEFINITIONS 

1.  The  authority  citation  for  Part  271 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  2011-2032. 

2.  In  §  271.2.  the  definitions  of 
"Error",  "Negative  case",  "Negative  case 
error  rate",  "Quality  control  review",  ■ 
and  "Review  date"  are  revised  to  read 
as  follows: 

f271.2    Deflnltkma. 


Error  for  active  cases  results  when  a 
determination  is  made  by  a  quality 
control  reviewer  that  a  household  which 
received  food  coupons  during  the 
sample  month  is  ineligible  or  received 
an  incorrect  allotment.  Thus,  errors  in 
active  cases  involve  dollar  loss  to  either 
the  participant  or  the  government.  For 
negative  cases,  an  "error"  means  that 
the  reviewer  determines  that  the 
decision  to  deny,  suspend,  or  terminate 
a  household  was  incorrect. 
*        •        •        •        • 

Negative  case  means  a  household 
whose  application  for  food  stamp 
benefits  was  denied  or  whose  food 
stamp  benefits  were  suspended  or 
terminated  by  an  action  in  the  sample 
month. 

Negative  case  error  rate  means  an 
estimate  of  the  proportion- of  denied, 
suspended,  or  terminated  cases  where 
the  household  was  incorrectly  denied, 
suspended,  or  terminated.  This  estimate 
will  be  expressed  as  a  percentage  of 
completed  negative  quality  control 
reviews  excluding  all  results  from  cases 
processed  by  SSA  p>ersonnel  or 
participating  in  a  demonstration  project 
identified  by  FCS  as  having  certification 
rules  that  are  significantly  different  from 
standard  requirements. 

Quality  control  review  means  a  review 
of  a  statistically  valid  sample  of  active 
and  negative  cases  to  determine  the 
extent  to  which  households  are 
receiving  the  food  stamp  allotments  to 
which  they  are  entitled,  and  to 
determine  the  extent  to  which  decisions 
to  deny,  suspend,  or  terminate  cases  are 
correct. 


Review  date  for  quality  control  active 
cases  means  a  day  within  the  sample 
month,  'either  the  first  day  of  the 
calendar  or  fiscal  month  or  the  day  the 
household  was  certified,  whichever  is 
later.  The  "review  date"  for  negative 
cases  is  the  date  of  the  agency's  decision 
to  deny,  suspend,  or  terminate  program 
benefits.  For  no  case  is  the  "review 
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date"  the  day  the  quaUty  control  review 
is  conducted. 


PART  275-PERFORMANCE 
REPORTINQ  SYSTEM 

3.  The  authority  citation  for  Part  275 
continues  to  read  as  follows: 

Authoritjf:  7  U.S.C  2011-2032. 

4.  In  §275.3: 

a.  the  introductory  text  of  paragraph 
(c)  is  ameqded  by  revising  the  third 
sentence  and  adding  a  new  sentence 
between  the  third  and  foiulh  sentences; 

b.  paragraph  (c)(l)(i)  introductory  text 
is  revised,  and  the  table  following  the 
introducto^  text  is  removed; 

c.  paragraphs  (c)(lKi)(A).  (c){l)(iKB), 
and  (c)(l)(l)(C)  are  redesignated  as 
paragraphs  (c)(l)(i)(C),  (c)(l)(i)(D),  and 
(c)(l)(i)(E),  respectively,  and  new 
paragraphs  (c)(l)(i)(A)  and  (c)(l)(i)(B) 
are  added; 

d.  newly  redesignated  paragraph 
(c}(l)(i)(C);is  amended  by  removing  the 
words  "n  ife  the"  and  adding  in  their 
place  the  words  "n'  is  the"; 

e.  paragraph  {c)(3)(i)  introductory  text 
is  revised,  and  the  table  following  the 
introductoly  text  is  revised; 

f.  paragraph  (c)(3)(i)(A),  introductory 
text,  is  amended  by  removing  the  words 
"n  is  the"  and  adding  in  their  place  the 
words  "n'  is  die"; 

g.  paragraph  (c)(3)(ii)  is  amended  by 
adding  the  word  ",  suspend,"  between 
the  words  "deny"  and  "or"; 

h.  a  new  paragraph  (c)(6)  is  added. 
The  revisions  and  additions  read  as 
follows:     j 

§275.3    Fefteral  monitoring. 

*        •        •        •        * 

(c)  Validation  of  State  Agency  Error 
Rates.  *  •  I  *  FCS  must  vaUdate  the 
State  ageniy's  negative  case  error  rate, 
as  described  in  §  275.23(d),  when  the 
State  agency's  payment  error  rate  for  an 
annual  review  period  appears  to  entitle 
it  to  an  increased  share  of  Federal 
administraltive  funding  for  that  period  as 
outlined  in  §  277.4(b)(2)  of  this  chapter, 
and  its  reported  negative  case  error  rate 
for  that  petiod  is  less  than  two 
percentage  points  above  the  tiational 
weighted  mean  negative  case  error  rate 
for  the  prior  fiscal  year.  However,  this 
requireme<it  will  cot  preclude  the 
federal  review  of  any  negative  case  for 
other  reasons  as  determined  appropriate 
by  FCS.  •  I*  • 

(1)  Paynient  error  rate.  *  *  * 

(i)  PCS  \n\l  select  a  subsample  of  a 
State  ageniy's  completed  active  cases, 
as  follows: 

(A)  For  !  Itate  agencies  that  determine 
their  activii  sample  sizes  in  Accordance 
with  §275  ll(b)(l)(ii},^e  Federal 


review  sample  for  completed  active 
cases  is  determined  as  follows: 


Average  monthly 
reviewable  caseioad  (N) 


31,489  and  over  .. 
10,001  to  31 ,488  . 

10,000  and  under 


Federal  subsample 
target  (nO 


n'-400. 
n'-.011634 
N>33.66. 
n'-ISO. 


(B)  For  State  agencies  that  determine 
their  active  sample  sizes  in  accordance 
with  §  275.H(b)(l)(iu),  the  Federal 
review  sample  for  completed  active 
cases  is  determined  as  follows: 


Average  monthly 
reviewable  caseload  (N) 

60.000  and  over 

10.001  to  59,999 

10,000  and  under 


Federal  subsample 
target  (nO 


n'-400. 

n'«.006  KU100. 
n'-150. 


(3l  Negative  case  error  rate.  *  *  * 
FCS  will  select  a  subsample  of  a  State 

agency's  completed  negative  cases,  as 

follows: 


revievwjSe  negative 
caseload  (N) 

Federal  subsample 
target  (rf) 

5,000  and  over „ 

501  to  4,999 

n'-ieo. 
n'-.0188  N465.7. 

Under  500  

n'-75. 

(6)  Changing  Federal  Findings.  Once 
FCS  has  notified  a  State  agency  of  a 
Federal  finding,  FCS  shall  change  that 
Federal  finding  only  according  to  the 
following  procedures: 

(i)  FCS  sball  change  a  Federal  finding 
only  if: 

(A)  FCS  informally  resolves  with  a 
State  agency  the  differences  between  the 
State  agency  and  Federal  findings,  and 
both  parties  agree  on  a  single  Federal 
finding.  The  informal  resolution  process 
should  begin  prior  to  the  deadline  for 
the  State  agency  to  request  arbitration  of 
a  case,  and  may  continue  after  the 
arbitration  deadline,  provided  that 
arbitration  of  the  case  has  been  timely 
requested  by  the  State  agency;  or 

(B)  An  arbitrator's  decision 
necessitates  a  change;  or 

(C)  A  change  is  the  only  way  to 
implement  a  regiUation  or  an 
amendment  to  the  Food  Stamp  Act;  or 

(D)  The  change  is  solely  attributable 
to  the  variance  exclusion  for  incorrect 
written  policy,  as  described  at 

§  275.12(d)(2)(viii). 

(ii)  FCS  shall  notify  the  State  agency 
that  the  Federal  finding  has  changed. 

(iii)  The  State  agency  shall  be  entitled 
to  arbitration  in  accordance  with 
paragraph  (c)(4)  of  this  section. 


However,  if  FCS  changed  the  Federal 
finding  ot  disposition  based  on  a 
national  arbitrator's  decision,  the  State 
agency  shall  not  be  entitled  to  further 
art}itration. 

(iv)  If  FCS  enters  a  Federal  finding 
into  the  data  base  at  the  National 
Computer  Center  but  notifies  the  State 
agency  of  a  different  Federal  finding  fdr 
the  same  case,  FCS  shall  ensure  the 
IQCS  data  base  contains  the  correct 
finding,  notify  the  State  agency  of  the 
discrepancy  in  the  IQCS  data  base  and 
the  finding  letter,  and  inform  the  State 
agency  that  it  is  entitled  to  arbitration  in 
accordance  with  paragraph  (c)(4)  of  this 
section. 


S  275.10    [Anwnded] 

5.  In  §  275.10(a): 

a.  the  second  sentence  is  amended  by 
adding  the  word  ",  suspended," 
between  the  words  "denied"  and  "or"; 

b.  the  fifth  sentence  is  amended  by 
adding  the  word  ",  suspend,"  between 
the  words  "deny"  and  "or". 

6.  In  §275.11: 

a.  paragraph  (a)(2){iii)  is  removed, 
paragraph  (a)(2)(iv)  is  redesignated  as 
(a)(2)(iii)  and  a  new  paragraph  (a)(2)(iv) 
is  added; 

b.  paragraph  (a)(3)  is  revised; 

c.  in  paragraph  (b)(l)(ii),  the  table  is 
revised,  and  the  text  is  amended  by 
removing  the  reference  to  "(a)(2)(viii)" 
and  adding  in  its  place  the  reference  to 
"(a)(2){iii)"; 

d.  in  paragraph  (b)(l)(iii),  the  table  is 
revised,  and  the  text  is  amended  by 
removing  the  reference  to  "(a)(2)(viii)" 
and  adding  in  its  place  the  reference  to 
"(a)(2)(iii)"; 

e.  in  paragraph  (b)(l)(iv)  the  third 
sentence  is  amended  by  removing  the 
word  "anticipated"; 

f.  paragraph  (b)(2)  is  revised; 

g.  paragraph  (b)(3)  is  revised; 

h.  the  last  sentence  in  paragraph  (c)(1) 
is  amended  by  adding  the  word  ", 
suspension,"  between  the  words 
"denial"  and  "or"; 

i.  paragraph  (e)(2)  is  revised; 

j.  the  introductory  text  of  paragraph 
(f)(2)  is  revised; 

k.  paragraph  (f)(2)(iv)  is  revised  and 
paragraphs  (f)(2)(v)  through  (f)(2)(ix)  are 
added. 

The  additions  and  revisions  read  as 
follows: 

$275.11    Sampling. 

(a)  Sampling  plan.  *  *  * 

(2)  Criteria.  *  *  * 

(iv)  If  the  State  agency  has  chosen  a 
negative  sample  size  as  specified  in 
paragraph  (b)(2)(ii)  of  this  section, 
include  a  statement  that,  whether  or  not 
the  sample  size  is  increased  to  reflect  an 
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increase  in  negative  actions  as  discussed 
in  paragraph  (b)(3)  of  this  section,  the 
State  agency  will  not  use  the  size  of  the 
sample  chosen  as  a  basis  for  challenging 
the  resulting  error  rates.  ^  , 

(3)  ZJesign.  FCS  generally      - 
reccrnimends  a  systematic  sample  design 
for  both  active  and  negative  samples 
because  of  its  relative  ease  to 
administer,  its  validity,  and  because  it 
yields  a  sample  proportional  to 
variations  in  the  caseload  over  the 
course  of  the  annual  review  period.  (To 
obtain  a  systematic  sample,  a  State 
agency  would  select  every  kth  case  after 
a  random  start  between  1  and  k.  The 
value  of  k  is  dependent  upon  the 
estimated  size  of  the  imiverse  and  the 
sample  size.)  A  State  agency  may, 
however,  develop  an  alternative 
sampling  design  better  suited  for  its 
particular  situation.  Whatever  the 
design,  it  must  conform  to  commonly 
acceptable  statistical  theory  and 
application  (see  paragraph  (b)(4)  of  this 
section). 


Average  morthly 

reviewable  negative 

caseload  (N) 

Minimum  annual 
sample  size  (n) 

Under  500  

(W150 

(ii)  A  State  agency  which  includes  in 
its  sampling  plan  the  statement  required 
by  paragraph  (a)(2)(iv)  of  this  section 
may  determine  the  minimum  number  of 
negative  cases  to  be  selected  and 
reviewed  diuing  each  annual  review 
period  as  follows: 


Average  monttily 

reviewable  negative 

caseload  (N) 


5,000  and  over 
684  to  4,999  .... 


Under  684 


Minimum  annual 
sample  size  (n) 


n-680. 
n-150+{0.1224  (N- 

683)]. 
n-150. 


(b)  Sample  size. 
[1]  Active  cases. 
(u)*  •  * 


Average  monttily 
reviewat)le  caseload  (N) 

Minimum  annual 
sample  size  (n) 

60,000  and  over 

10.000  to  59.999 

Under  10.000  

n-2400. 
n-300+[0.042  {14- 

10,000)]. 
n-300. 

(iii)*  *  * 

Average  nrvsnltily 
reviewatJie  caseload  (N) 

Minimum  annual 
sample  size  (n) 

60.000  and  over 

12.942  to  59.999  

Under  12.942  

n-1020. 
n-300+{0.0153(N- 

12.941)). 
n.i300. 

(2)  Negative  cases. 

(i)  Unless  a  State  agency  chooses  to 
select  and  review  a  number  of  active 
cases  determined  by  the  formulas 
provided  in  paragraph  (b)(2)(ii)  of  this 
section  and  has  included  in  its  sampling 
plan  the  reliability  certification  required 
by  paragraph  (a)(2)(iv)  of  this  section, 
the  minimum  nimiber  of  negative  cases 
to  be  selected  and  reviewed  by  a  State 
agency  during  each  annual  review 
period  shall  be  determined  as  follows: 


Average  monthly 

reviewat)le  negative 

caseload  (N) 


5,000  and  over 
500  to  4,999  .... 


Minimum  annual 
sample  size  (n) 


n-800. 

n«150+[0.144(N- 
500)]. 


(iii)  In  the  above  formulas,  n  is  the 
required  negative  sample  size.  This  is 
the  minimum  number  of  negative  cases 
subject  to  review  which  must  be 
selected  each  review  period. 

(iv)  In  the  above  formulas,  N  is  the 
average  monthly  number  of  negative 
cases  which  are  subject  to  quality 
control  review  (i.e..  households  which 
are  part  of  the  negative  universe  defined 
in  paragraph  (e)(2)  of  this  section) 
during  the  annual  review  period. 

(3)  Unanticipated  changes.  Since  the 
average  monthly  caseloads  (both  active 
and  negative)  must  be  estimated  at  the 
beginning  of  each  annual  review  period, 
unanticipated  changes  can  result  in  the 
need  for  adjustments  to  the  sample  size. 
FCS  shall  not  penalize  a  State  agency 
that  does  not  adjust  its  sample  size  if  the 
actual  caseload  during  a  review  period 
is  less  than  20  percent  larger  than  the 
estimated  caseload  initially  used  to 
determine  sample  size.  If  the  actual 
caseload  is  more  than  20  percent  larger 
than  the  estimated  caseload,  the  larger 
sample  size  appropriate  for  the  actual 
caseload  will  be  used  in  computing  the 
sample  completion  rate. 
***** 

(e)  Sample  fmme.  *    •    • 

(2)  Negative  cases.  The  firame  for 
negative  cases  shall  list: 

(i)  all  households  whose  applications 
for  food  stamps  benefits  were  denied  by 
an  action  in  the  sample  month  except 
those  excluded  from  the  universe  in 
paragraph  (f)(2)  of  this  section.  If  a 
household  is  subject  to  more  than  one 
denial  action  in  a  single  sample  month, 
each  action  shall  be  listed  separately  in 
the  sample  fi^me;  and 

(ii)  all  households  whose  food  stamp 
benefits  were  suspended  or  terminated 
by  an  action  in  the  sample  month  except 


those  excluded  from  the  universe  in 
paragraph  (0(2)  of  this  section. 

***** 

(f)  Sample  universe.  •  *  • 
(2)  Negative  cases.  The  universe  for 
negative  cases  shall  include  all 
households  whose  applications  for  fooo 
stamps  were  denied  or  whose  food 
stamp  benefits  were  susp>ended  or 
terminated  by  an  action  in  the  sample 
month  except  for  the  following: 

(iv)  A  household  which  is  under 
active  investigation  for  Intentional 
Program  Violation; 

(v)  A  household  which  was  denied, 
but  subsequently  certified  within  the 
normal  30  day  processing  standard, 
using  the  same  application  form; 

(vi)  A  household  which  was 
suspended  or  terminated  but  the 
suspension  or  termination  did  not  result 
in  a  break  in  participation  that  is  the 
result  of  deliberate  State  agency  action. 
There  would  be  no  break  in 
participation  if  the  household  is 
authorized  to  receive  its  full  allotment 
in  the  month  for  which  the  suspension 
or  termination  was  effective  other  than 
continuation  of  benefits  pending  a  fair 
hearing.  Pro  rated  benefits  are  not 
considered  to  be  a  full  allotment; 

(viij  A  household  which  has  been  sent 
a  notice  of  pending  status  but  which 
was  not  actually  denied  participation; 

(viii)  A  household  which  was 
terminated  for  failure  to  file  a  complete 
monthly  report  by  the  extended  filing 
date,  but  reinstated  when  it 
subsequently  filed  the  complete  report 
before  the  end  of  the  issuance  month. 

(ix)  Other  households  excluded  bom 
the  negative  case  universe  during  the 
review  process  as  identified  in 
§275.13(e). 
***** 

7.  In  §275.12: 

a.  paragraph  (c)(1)  introductory  text  is 
revised; 

b.  the  first  sentence  of  paragsaph  (f)(2) 
is  amended  by  removing  the  reference  to 
"$5.00"  and  adding  in  its  place  a 
reference  to  "$10.00"; 

c.  paragraph  (g)(2)  introductory  text  is 
revisiad. 

The  revisions  and  additions  read  as 
follows: 

§  275. 1 2    Review  of  active  cases. 

*        *        •        •        * 

(c)  Field  investigation.  *  •  * 
(1)  Personal  interviews.  Personal 
interviews  shall  be  conducted  in  a 
manner  that  respects  the  rights,  privacy, 
and  dignity  of  the  participants.  Prior  to 
conducting  the  personal  interview,  the 
reviewer  shall  notify  the  household  that 
it  has  been  selected,  as  part  of  an 
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ongoing  review  process,  for  review  by 
quality  cotitrol,  and  that  a  personal  face- 
to-face  interview  will  be  conducted  in 
the  futiire.  The  method  of  notifying  the 
household  and  the  specificity  of  the 
notificatidn  shall  be  detennined  by  the 
State  agency,  in  accordance  with 
apphcablq  State  and  Federal  laws.  The 
personal  ihterview  may  take  place  at  an 
appropriate  State  agency  certification 
office,  at  the  participant's  home,  or  at  a 
mutually  Agreed  upon  alternative 
location.  Jbe  State  agency  shall 
determine!  the  best  location  for  the 
interview  io  take  place,  but  would  be 
subject  to  the  same  provisions  as  those 
regarding  bertification  interviews  at  7 
CFR  273.2He){2).  These  regulations 
provide  that  an  office  interview  shall  be 
waived  under  certain  hardship 
conditions.  Under  such  hardship 
condition!  the,  quality  control  reviewer 
shall  either  conduct  the  personal 
interview  with  the  participant's 
authorized  representative,  if  one  has 
been  appojinted  by  the  household,  or 
with  the  (participant  in  the  participant's 
home.  Except  in  Alaska,  when  an 
exception  to  the  field  investigation  is 
made  in  accordance  with  this  section, 
the  interview  with  the  participant  may 
not  be  conducted  by  phone.  Ehiring  the 
personal  interview  with  the  participant, 
the  reviewer  shall: 

•  •        •        •        • 

(g)  D/spos/t/on  o/"caserevje»vs.  *  *  * 
(2)  Cases  not  suoject  to  review.  Active 
cases  whi^  are  not  subject  to  review,  if 
they  have  jnot  been  eliminated  in  the 
sampling  process,  shall  be  eliminated  in 
the  review  process.  In  addition  to  cases 
listed  in  2^5.11(0(1).  these  shall 
include: 

*  * 

8.  In§2l75.13: 

a.  paragraph  (a)  is  revised; 

b.  the  first  sentence  of  paragraph  (b) 
is  revised; 

c.  the  tnird  sentence  of  paragraph  (b) 
is  amended  to  add  the  word  ". 
suspension."  between  the  words 
"denial"  And  "or"; 

d.  the  first  sentence  of  paragraph 
(c)(1)  is  aihended  by  adding  the  word  ". 
suspended."  between  the  words 
"denied"  and  "or"; 

e.  the  s^ond  sentence  of  paragraph 
(c)(1)  is  amended  by  adding  the  word  ". 
suspend,'!  between  the  words  "deny" 
and  "or"; 

f.  the  fiist  sentence  of  i}aragraph  (c)(2) 
is  amended  by  adding  the  word  ", 
suspende^."  between  the  words 
"denied"  and  "or"; 

g.  parag^ph  (e)(1)  is  amended  by 
adding  a  ikeading  to  the  paragraph; 

h.  paragraph  (e)(2)  is  revised; 
i.  tne  fifst  sentence  of  paragraph  (t)  is 
amended  by  adding  the  words 


"suspended  or"  between  the  words 
"been"  and  "terminated". 

The  addition  and  revisions  read  as 
follows: 

S  275.1 3    Review  of  negative  cases. 

(a)  General.  A  sample  of  households 
whose  applications  for  food  stamps 
benefits  were  denied  or  whose  food 
stamp  benefits  were  suspended  or 
terminated  by  an  action  in  the  sample 
month  shall  be  selected  for  quality 
control  review.  These  negative  cases 
shall  be  reviewed  to  determine  whether 
the  State  agency's  decision  to  deny, 
suspend,  or  terminate  the  household,  as 
of  the  review  date,  was  correct.  For 
negative  cases,  the  review  date  shall  be 
the  date  of  the  agency's  decision  to 
deny,  suspend,  or  terminate  program 
benefits.  The  review  of  negative  cases 
shall  include  a  household  case  record 
review;  an  error  analysis;  and  the 
reporting  of  review  findings,  including 
procedural  problems  with  the  action 
regardless  of  the  validity  of  the  decision 
to  deny,  suspend  or  terminate. 

(b)  Household  case  record  review.  The 
reviewer  shall  examine  the  household 
case  record  and  verify  through 
docimientation  in  it  whether  the  reason 
given  for  the  denial,  suspension,  or 
termination  is  correct  or  whether  the 
denial,  suspension,  or  termination  is 
correct  for  any  other  reason  documented 
in  the  casefile.  *  *  * 

*  •        *        •        • 

[e]  Disposition  of  case  review.  *  *  * 

(1)  Cases  reported  as  not  complete. 

*  *  * 

(2)  Cases  not  subject  to  review. 
Negative  cases  which  are  not  subject  to 
review,  if  they  have  not  been  eliminated 
in  the  sampling  process,  shall  be 
eliminated  in  the  review  process.  In 
addition  to  cases  listed  in  §  275.11(f)(2). 
these  shall  include: 

(i)  A  household  which  was  dropped 
as  a  result  of  a  correction  for 
oversampling; 

(ii)  A  household  which  was  listed 
incorrectly  in  the  negative  frame. 

*  •        •        •        • 

9.  In  §275.23: 

a.  paragraph  (c)(4)  is  amended  by 
adding  the  word  ",  suspension," 
between  the  words  "denial"  and  "or"; 

b.  paragraph  (e)(5)(i)  is  amended  by 
removing  everything  but  the  first 
sentence; 

c.  the  introductory  text  of  paragraph 
(e)(7)(iii)  is  amended  by  removing  the 
word  "ail"  and  adding  in  its  place  the 
words  "98  percent". 

d.  paragraph  (e)(8)  is  revised. 
The  revision  reads  as  follows: 

§  275.23    Detannination  of  State  agency 
program  performance. 


(e)  State  agencies'  liabilities  for 
payment  error  rates.  *  *  * 

(8)  FCS  Timeframes.  FCS  shall  notify 
State  agencies  of  their  payment  error 
rates  and  payment  error  rate  liabilities, 
if  any,  widiin  nine  months  following  the 
end  of  each  fiscal  year  reporting  period 
to  which  they  pertain.  FCS  shall  initiate 
collection  action  on  each  claim  for  such 
liabihties  before  the  end  of  the  fiscal 
year  reporting  period  in  which  the  claim 
arose  unless  an  api>eal  relating  to  the 
claim  is  pending.  Such  appeals  include 
arbitration  cases,  requests  for  good 
cause  waivers,  and  administrative  and 
judicial  appeals  pursuant  to  Section  14 
of  the  Food  Stamp  Act.  While  the 
amount  of  a  State's  liability  may  be 
recovered  through  offsets  to  their  letter 
of  credit  as  identified  in  §  277.16(c), 
FCS  shall  also  have  the  option  of  billing 
a  State  directly  or  using  other  claims 
collection  mechanisms  authorized 
under  the  Federal  Claims  Collection 
Act.  depending  upon  the  amount  of  the 
State's  liability.  FCS  is  not  bound  by  the 
timeframes  referenced  in  this 
subparagraph  in  cases  where  a  State 
fails  to  submit  QC  data  expeditiously  to 
FCS  and  FCS  determines  Uiat.  as  a 
result,  it  is  unable  to  calculate  a  State's 
payment  error  rate  and  payment  error 
rate  hability  within  the  prescribed 
timeframe. 
•        •        •        •        * 

Dated:  August  28, 1996. 
Ellen  Haas. 

Undersecretary,  Food,  Nutrition,  and 
Consumer  Services. 
[PR  Doc.  96-22883  Filed  9-9-96;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

immigration  and  Naturalization  Servica 

8  CFR  Part  322 

PNS  No.  1712-05] 

RIN  1115-AE07 

Children  Bom  Outside  the  United 
States;  Application  for  Certificate  of 
Citizenship 

agency:  Immigration  and  Naturalization 
Service,  Justice. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Immigration  and 
Naturalization  Service  (the  Service)  is 
proposing  to  amend  its  regulations 
relating  to  the  naturalization  of  children 
bom  to  or  adopted  by  United  States 
citizens  abroad.  This  rvdemaking  is 
necessary  to  incorporate  changes  to  the 
citizenship  transmission  requirements 
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under  section  322  of  the  Immigration 

and  Nationality  Act. 

DATES:  Written  comments  must  be 

submitted  on  or  before  November  12, 

1996. 

ADDRESSES:  Please  submit  written 
comments,  in  triplicate,  to  the  Director, 
Policy  Directives  and  Instructions 
Branch,  Immigration  and  Naturalization 
Service,  425  I  Street,  NW.,  Room  5307, 
Washington,  DC  20536.  To  ensure 
proper  handling,  please  reference  INS 
niunber 1712-95  on  your 
correspondence.  Conunents  are 
available  for  public  inspection  at  the 
above  address  by  calling  (202)  514-3048 
to  arrange  for  an  appointment. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jane  Barker  or  Pearl  B.  Chang,  Senior 
Adjudications  Officers,  Adjudications 
Division,  Immigration  and 
Naturalization  Service,  425  I  Street, 
NW..  Room  3214,  Washington,  DC 
20536,  telephone  (202)  514-5014. 
SUPPLEMENTARY  INFORMATION:  Prior  to 
October  25, 1994.  a  child  bom  outside 
the  United  Strftes  to  a  United  States 
citizen  parent  was  not  eligible  for 
natiiralization  unless  the  child  was 
residing  permanently  in  the  United 
States  pursuant  to  a  lawful  admission, 
and  was  in  the  physical  and  legal 
custody  of  a  United  States  citizen 
parent,  who  had  fulfilled  the  residence 
and  physical  presence  requirements 
necessary  to  transmit  citizenship.  As  a 
result,  a  child  could  not  become  a 
United  States  citizen  if  his  or  her 
parents  resided  abroad  or  failed  to  meet 
the  physical  presence  requirements. 

Congress,  tnrough  the  enactment  of 
the  Immigration  and  Nationality 
Technical  Corrections  Act  of  1994 
(INTCA),  Public  Uw  103-416.  October 
25, 1994,  section  102,  established  new 
criteria  for  expeditious  naturalization  of 
children  bom  abroad.  The  revised 
conditions  of  eligibility  are  as  follows: 

(1)  At  least  one  parent  is  a  citizen  of 
the  United  States,  whether  by  birth  or 
naturalization: 

(2)  The  child  is  physically  present  in 
the  United  States  pursuant  to  a  lawful 
admission; 

(3)  The  child  is  under  the  age  of  18 
years  and  in  the  legal  custody  of  the 
citizen  parent; 

(4)  If  the  citizen  parent  is  an  adoptive 
parent  of  the  child,  the  child  was 
adopted  by  the  citizen  parent  before  the 
child  reached  the  age  of  16  years  and 
the  child  meets  the  requirements  for 
being  a  child  under  subparagraph  (E)  or 
(F)  of  section  101(b)(1)  of  the  Act; 

(5)  If  the  citizen  parent  has  not  been 
physically  present  in  the  United  States 
or  its  outlying  possessions  for  a  period 
or  periods  totaling  not  less  than  five 


years,  at  least  two  of  which  were  after 
attaining  the  age  of  fourteen  years,  then: 

(A)  The  child  is  residing  permanently 
in  the  United  States  with  the  citizen 
parent,  pursuant  to  a  lawful  admission 
for  permanent  resident,  or 

(B)  A  citizen  parent  of  the  citizen 
parent  has  been  physically  present  in 
the  United  States  or  its  outlying 
possessions  for  a  period  or  periods 
totaling  not  less  than  five  years,  at  least 
two  of  which  were  after  attaining  the 
age  of  fourteen  years. 

If  these  requirements  are  met,  then  the 
child  is  eligible  for  expedited 
naturalization.  An  eligible  child  shall  be 
considered  a  United  States  citizen  upon 
approval  of  the  application  and 
administration  of  the  oath  of  allegiance, 
imless  the  oath  is  waived  in  accordance 
with  section  337(a)  of  the  Act. 

On  July  7, 1995.  and  December  22, 
1995,  the  Service  issued  wires  to  all 
field  offices  providing  instructions  for 
processing  appUcations  imder  section 
322  filed  by  a  United  States  citizen  for 
a  child  bom  outside  the  United  States. 
The  Service  also  provided  instructions 
for  issuance  of  Certificates  of 
Qtizenship  to  children  who  qualified 
for  expedited  naturalization  under  this 
section. 

For  expedited  natiu^zation,  a  United 
States  citizen  parent,  not  a  citizen 
grandparent,  must  file  Form  N-600. 
Application  for  Certificate  of 
Citizenship,  or,  in  the  case  of  an 
adopted  child,  Form  N-643, 
Application  for  Certificate  of 
Citizenship  for  an  Adopted  Child.  A 
separate  application  is  required  for  each 
child.  The  application  must  be  filed 
with  the  required  fee,  currently  $100  for 
Form  N-600  and  $80  for  Form  N-643, 
as  specified  in  8  CFR  103.7(b)(1)  and 
accompanied  by  a  Form  N-600/N-643 
Supplement  A,  Physical  Presence  of 
Grandparent.  The  application  should  be 
completed  in  accordance  with  the 
instructions  and  accompanied  by  the 
initial  evidence  described  on  the  forms. 
For  applications  based  on  a  United 
States  citizen  grandparent's  physical 
presence  in  the  United  States,  the 
grandparent  may  be  living  or  deceased 
when  the  application  is  filed. 

If  the  applicant  and  child  reside 
outside  the  United  States,  the  applicant 
should  include  a  request  with  the  N- 
600  form  notiiig  preferred  interview 
dates.  The  applicant  should  allow 
sufficient  time  to  enable  the  Service 
office  to  preliminarily  adjudicate  the 
application,  schedule  the  interview,  and 
send  the  appointment  notice  to  the 
foreign  address.  A  stateside  interview 
will  be  scheduled  and  the  applicant  will 
be  instructed  in  the  procedures  to  apply 
for  a  visitor's  visa,  unless  eligible  under 


the  Visa  Waiver  Pilot  Program.  In 
keeping  with  congressional  intent,  field 
offices  will  make  every  effort  to 
expedite  the  interview  process. 

Regulatory  Flexibility  Act 

The  Commissioner  of  the  Immigration 
and  Naturalization  Service,  in 
accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)).  has  • 
reviewed  this  regulation  and.  by 
approving  it.  certifies  that  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  This  proposed  rule  establishes 
procedures  for  United  States  citizen 
parents  to  apply  for  the  expeditious 
naturalization  of  their  children  bom 
outside  the  United  States.  The  affected 
parties  are  not  small  entities,  and  the 
impact  of  the  regulation  is  not  an 
economic  one. 

Executive  Order  12866 

This  rule  is  not  considered  by  the 
Department  of  Justice.  Immigration  and 
Naturalization  Service,  to  be  a 
"significant  regulatory  action"  under 
Executive  Order  12866.  section  3(f), 
Regulatory  Planning  and  Review,  and 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  under 
section  6(a)(3)(A). 

Executive  Order  12612 

This  regulation  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the 
National  GoverAient  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  amoiig  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  mle  does  not 
have  sufficient  federalism  impUcations 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  mle  have 
been  cleared  by  the  Office  of 
Management  and  Budget  under  the 
provisions  of  the  Paperwork  Reduction 
Act.  Clearance  numbers  for  these 
collections  are  contained  in  8  CFR 
299.5.  Display  of  Control  Numbers.  The 
information  collection  requirement 
(Form  N-600/N-643  Supplement  A, 
Physical  Presence  of  Grandparent) 
contained  in  this  mle  is  being 
develop>ed  by  the  Immigration  and 
Naturalization  Service.  In  accordance 
with  the  Paperwork  Reduction  Act,  the 
Service  will  publish  a  notice  in  the 
Federal  Register  notifying  the  public  of 
the  new  information  collection  (Form 
NN-600/N-643  Supplement  A). 
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List  of  Subjects  in  8  CFR  Part  322 

Citizenship  and  naturalization, 
Infants  and  children.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  part  322  of  chapter  I  of 
title  8  of  th$  Code  of  Federal 
Regulation^  is  proposed  to  be  amended 
as  follows: 

PART  322-«€HILD  BORN  OUTSIDE 
THE  UNITED  STATES;  APPUCATION 
FOR  CERTFICATE  OF  CITIZENSHIP 
REQUIREiypNTS 

1.  The  tit|e  of  part  322  is  revised  as 
set  forth  ab0ve. 

2.  The  authority  citation  for  part  322 
continues  to  read  as  follows: 

Authority:  B  U.S.C.  1103, 1433, 1443, 1448. 

3.  Section  322.2  is  amended  by 
removing  paragraph  (c)  and  revising 
paragraph  (t)  to  read  as  follows: 

f322^    Eligibility. 

(a)  General.  To  be  eligible  for 
naturalization  under  section  322  of  the 
Act.  a  child  on  whose  behalf  an 
application  for  naturalization  has  been 
filed  by  a  parent  who  is,  at  the  time  of 
filing,  a  dtiken  of  the  United  States, 
must:  I 

(1)  Comply  with  the  requirements  as 
provided  in  section  322  of  the  Act; 

(2)  Be  readopted  in  the  United  States, 
in  the  case  6{  an  adopted  child,  if  the 
foreigp  adoption  was  not  full  and  final, 
or  if  the  unmarried  parent  or  United 
States  citiz^  parent  and  spouse  jointly 
did  not  see  and  observe^e  child  in 
person  prior  to  or  during  the  foreign 
adoption  proceedings;  readoption 
requirements  may  be  waived  if  the  state 
of  the  United  States  citizen  parent(s) 
residence  does  not  allow  readoption  and 
recognizes  tne  foreign  adoptuin  as  full 
and  final  under  that  state's  aaoption 
laws;  I 

(3)  Be  a  person  of  good  moral 
character,  attached  to  the  principles  of 
the  Constitution  of  the  United  States, 
and  favorably  disposed  toward  the  good 
order  and  happiness  of  the  United 
States;  a  cbud  under  the  age  of  14  will 
generally  be  presvmied  to  satisfy  this 
requirement;  and 

(4)  Comply  with  all  other 
requiremen|s  for  naturalization  as 
provided  injthe  Act  and  in  part  316  of 
this  chapter^  including  the 
disqualifications  contained  in  sections 
313,  314,  315,  and  318  of  the  Act, 
except:        1 

(i)  The  child  is  not  required  to  satisfy 
the  residence  requirements  under  8  CFR 
316.2(a)(3),  (a)(4),  (a)(5).  or  (a)(6);  and 

(ii)  The  ciild  is  exempt  from  the 


Uteracy  anc 


under  sectic  n  312  of  the  Act. 


knowledge  requirements 


4.  Section  322.3  is  revised  to  read  as 
follows: 

S  322.3    Jurisdiction  for  filing  application. 

The  Forms  N-600  and  N-643, 
appUcations  for  naturalization  imder 
section  322(a)  of  the  Act.  must  be  filed 
with  the  appropriate  office  of  the 
Service  as  provided  in  the  instructions 
on  the  appUcation. 

5.  Section  322.4  is  amended  by 
revising  paragraphs  (a),  (b).  and  (c)  to 
read  as  follows: 

$  322.4    Application  and  examination  on 
the  application. 

(a)  An  application  for  natiualization 
under  this  section  on  behalf  of  a  child 
shall  be  submitted  on  Form  N-600  by 
the  citizen  parent  or,  in  the  case  of  an 
adoptive  citizen  parent,  Form  N-643. 
The  application  must  be  filed  with  the 
filing  fee  required  in  §  103.7(b)(1),  Form 
N-600/N-643  Supplement  A.  Physical 
Presence  of  Grandparent,  Form  FD-258. 
Fingerprint  Chart  (for  children  over  the 
age  of  14),  and  the  initial  evidence 
required  by  the  instructions  on  the 
forms. 

(b)  An  application  for  naturalization 
under  this  section  in  behalf  of  a  child 
should  be  handled  expeditiously  by  the 
Service  and,  in  the  case  of  an 
application  filed  bom  abroad,  a 
stateside  interview  shall  be  scheduled 
after  a  preliminary  adjudication  of  the 
application  has  been  made. 

(c)  The  child  and  the  citizen  parent 
must  both  appear  at  the  stateside 
interview. 

•        *        *        •        • 

Dated:  July  1, 1996. 
Doris  Meissner, 

Commissioner.  Immigration  and 
Naturalization  Service. 

[PR  Doc.  96-23033  Filed  9-9-96;  8:45  am] 

nUJNG  CODE  4410-10-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

14  CFR  Part  243 

RIN  2105-nAB78 

[Doclcet  No.  OST-OS-esO.  Notice  No.  96- 
2^ 

Passenger  Manifest  Information 

AGENCY:  Office  of  the  Secretary  (OST), 

DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUIMMARY:  This  document  proposes  to 
require  that  each  air  carrier  and  foreign 
air  carrier  collect  basic  information  from 
specified  passengers  traveling  on  flight 


segments  to  or  bom  the  United  States. 
U.S.  carriers  would  collect  the 
information  from  all  passengers  and 
foreign  air  carriers  would  collect  the 
information  for  U.S.  citizens  and  lawful 
permanent  residents  of  the  United 
States.  The  information  would  include 
the  passenger's  full  name  and  passport 
number  and  issuing  country  code,  if  a 
passport  is  required  for  travel.  In 
addition,  airlines  would  be  required  to 
solicit  the  name  and  telephone  number 
of  a  person  or  entity  to  be  contacted  in 
case  of  emergency.  Airlines  would  be 
•required  to  make  a  record  of  passengers 
who  decline  to  prtivide  an  emergency 
contact.  The  information  would  be 
provided  to  the  Department  of 
Transportation  and  the  Department  of 
State  in  case  of  An  aviation  disaster.  The 
Department  proposes  to  allow  each 
airline  to  develop  its  own  collection 
system,  a  description  of  which  would  be 
filed  with  the  Department. 
Alternatively,  the  rule  would  provide 
that  DOT  may  waive  compliance  with 
certain  requirements  of  the  part  if  an  air 
carrier  or  foreign  carrier  has  in  effect  a 
signed  Memorandum  of  Understanding 
with  the  I>epartment  of  State  concerning 
cooperation  and  mutual  assistance 
following  aviation  disasters  abroad. 
DATES:  Comments  must  be  received 
November  12, 1996. 

ADDRESSES:  Comments  on  this  notice  of 
proposed  rulemaking  should  be  filed 
with:  Docket  Clerk,  U.S.  Department  of 
Transportation.  Room  PL-401.  Docket 
No.  OST-95-950.  400  7th  Street.  SW, 
Washington.  DC  20590.  Five  copies  are 
requested,  but  not  required. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  Marvich,  Office  of  International 
Transportation  and  Trade,  DOT,  (202) 
366-4398;  or,  for  legal  questions,  Joanne 
Petrie.  Office  of  the  General  Counsel, 
DOT,  (202)  366-9306. 

SUPPLEMENTARY  INFORMATION: 

Background 

During  the  immediate  aftermath  of  the 
tragic  bombing  of  Pan  American  Flight 
103  over  Lockerbie,  Scotland  on 
December  21, 1988.  the  Department  of 
State  experienced  difficulties  in 
securing  complete  and  accurate 
passenger  manifest  information  and  in 
notifying  the  families  of  the  Pan 
American  103  victims.  The  Department 
of  State  did  not  receive  the  information 
for  "more  than  seven  hours  after  the 
tragedy"  (Report  of  the  President's 
Commission  on  Aviation  Security  and 
Terrorism,  p.  100).  When  the 
Department  of  State  did  acquire  the 
passenger  manifest  information  from 
Pan  American,  in  accordance  with 
ciirrent  airline  practice,  it  included  only 
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the  passengers'  surnames  and  first 
initials,  which  was  insufficient 
information  to  permit  notification  of  the 
victims'  families  in  a  timely  manner. 

Statutory  Requirements 

In  response  to  the  Report  of  the 
President's  Commission  on  Aviation 
Security  and  Terrorism,  Congress  and 
the  Administration  acted  swiftly  to 
amend  Section  410  of  the  Federal 
Aviation  Act  (now  49  USC  44909).  PL 
101-604,  which  was  signed  by  President 
Bush  on  November  16, 1990,  mandates 
that, 

the  Secretary  of  Tranisportation  shall  require 
all  United  States  air  carriers  to  provide  a 
passenger  manifest  for  any  flight  to 
appropriate  representatives  of  the  United 
States  Department  of  State  (1)  not  later  than 
1  hour  after  any  such  carrier  is  notified  of  an 
aviation  disaster  outside  the  United  States 
which  involves  such  flight;  or  (2)  if  it  is  not 
technologically  feasible  or  reasonable  to 
fulfill  the  requirement  of  this  subsection 
within  1  hour,  then  as  expeditiously  as 
possible,  but  not  later  than  3  hours  after  such 
notification. 

The  statute  requires  that  the  passenger 
manifest  information  include  the  full 
name  of  each  passenger,  the  passport 
niunber  of  eadi  passenger,  if  a  passport 
is  required  for  travel,  and  the  name  and 
telephone  nimiber  of  an  emergency 
contact  for  each  passenger.  The  statute 
further  notes  that  the  Secretary  of 
Transportation  shall  consider  the 
necessity  and  feasibility  of  requiring 
United  States  carriers  to  collect 
passenger  manifiest  information  as  a 
condition  for  passenger  boarding  of  any 
flight  subject  to  the  passenger  manifest 
requirements.  Finally,  the  statute 
provides  that  the  Secretary  of 
Transportation  shall  consider  a 
requirement  for  foreign  air  carriers 
comparable  to  that  imposed  on  U.S.  air 
carriers.  The  statute  provided  120  days 
after  the  date  of  enactment  for  the 
Secretary  of  Transportation  to  require 
all  United  States  air  carriers  to  provide 
the  passenger  manifest  information  to 
the  Department  of  State. 

The  ANFRM 

In  order  to  implement  the  statutory 
requirements,  the  Department  of 
Transportation  published  an  advance 
notice  of  proposed  rulemaking 
(ANPRM)  on  January  31, 1991  (56  PR 
3810).  The  ANPRM  requested  comments 
on  how  best  to  implement  the  statutory 
requirements.  Among  possible 
approaches,  the  ANPRM  noted  that  the 
Etepartment  might  require  airlines  to 
collect  the  data  at  the  time  of 
reservation  and  maintain  it  in  computer 
reservations  systems.  Alternatively,  the 
ANPRM  noted  that  the  Department 


might  require  each  airline  to  develop  its 
own  data  collection  system,  which 
would  be  approved  by  the.Department. 
The  ANPRM  posed  a  series  of  questions 
concerning  privacy  concerns,  current 
practices  in  the  industry  and  potential 
impacts  on  day-to-day  operations. 

Comments  to  the  ANPRM 

Twenty-six  comments  were  filed  in 
response  to  the  ANPRM.  Commenters 
included  the  Air  Transport  Association 
(ATA),  the  National  Air  Carrier 
Association  (NACA),  the  Regional 
Airline  Association  (RAA),  Alaska 
Airlines,  American  Trans  Air,  the 
American  Society  of  Travel  Agents 
(ASTA),  the  "Victims  of  Pan  Am  FUght 
103",  the  Asociacion  Intemacional  de 
Transporte  Aereo  Latinoamericano 
(ATTAL),  a  combined  comment  (filed  by 
Air  Canada,  Air  Jamaica,  Balair,  Condor 
Flugdienst  GmbH,  and  the  Orient 
Airlines  Association),  Aerocancun,  Air- 
India,  British  Airways,  Japan  Airlines, 
Lineas  Aereas  Paraguayas,  Nigeria 
Airways,  Royal  Air  Maroc,  Swissair,  the 
Embassy  of  Switzerland,  the  Embassy  of 
the  Philippines,  the  United  States 
Department  of  State  (Assistant  Secretary 
for  Consular  Affiairs),  the  U.S. 
Dej)artment  of  the  Treasury  (U.S. 
Customs  Service)rthe  Commissioner  of 
Customs,  the  United  States  Government 
Interagency  Border  Inspection  System 
(IBIS),  System  One  Corporation,  and 
two  individuals,  Ms.  Edwina  M. 
Caldwell  and  Ms.  Kathleen  R.  Flyim.  hi 
addition,  the  views  of  Meetings  and 
Incentives  in  Latin  America,  an  Illinois 
travel  and  tour  company,  are  included 
in  the  docket  because  of  a 
communication  to  a  Department  official 
after  the  ANPRM  was  issued. 

The  U.S.  carriers  shared  similar 
concerns.  They  argued  that  the 
requirements  should  be  imposed 
equally  upon  U.S.  and  foreign  airlines 
in  order  to  maintain  a  "level  playing 
field."  To  the  extent  collecting  the 
information  causes  passenger  delays,  it 
will  degrade  the  service  of  U.S.  airlines 
and  result  in  loss  of  business  to  foreign 
competitors.  Second,  they  argued  that 
the  information  collection  requirements 
must  be  desired  to  minimize 
additional  passenger  processing  time. 
Those  with  automated  reser«rations 
systems  recognized  that  additional 
passenger  processing  time  would  be 
minimized  if  passenger  manifest 
information  is  given  at  the  time  s 
reservation  is  booked.  ATA,  for 
example,  stated  that  it  beUeved  that 
airlines  cannot  effectively  collect  this 
information  at  airport  check-in  because 
to  do  so  would  require  at  least  an  extra 
60  seconds  per  passenger.  Thus,  if  200 
people  on  a  given  flight  arrived  at  the 


airport  without  previously  having  given 
passenger  manifest  information,  such  a 
requirement  could  prolong  processing 
by  3.3  person-hours. 

ATA  stated  that  to  implement  a 
passenger  manifest  information 
requirement,  airlines  would  need  to 
augment  persoimel,  reservation  systems, 
equipment  and  counter  space.  The  last 
requirement,  augmenting  counter  space, 
is  not  possible  at  all  airports,  and  is 
especially  difficult  at  foreign  airports.  In 
addition,  ATA  noted  that  intercarrier 
information  exchange  procedures  would 
have  to  be  developed.  ATA  stated  that 
it  is  currently  working  on  these 
procedures  and  asked  that  they  not  be 
addressed  by  regulation.  Further,  ATA 
noted  that  the  passenger  manifest 
requirement  would  mean  that  computer 
reservation  systems,  carrier  reservation 
and  customer  service/ check-in,  and 
travel  agency  personnel  would  need 
training  in  new  procedures.  Finally,  it 
stated  that  it  was  unrealistic  to  expect 
airlines  to  produce  a  complete  manifest 
within  one  to  three  hours. 

ATA  also  noted  that  three-quarters  of 
international  journeys  are  booked 
through  travel  agents  and  stated  that  any 
rule  issued  by  the  Department  should 
assign  travel  agents  responsibility  for 
collecting  manifest  information  from  the 
passengers  who  book  through  them.  It 
beUeved  that  some  passengers  will 
refuse  to  provide  emergency  contact 
information  and  airlines,  therefore, 
should  only  be  required  to  solicit  the 
information  rather  than  collect  it.  It 
stated  that  the  Department  of  State 
should  treat  the  information  as 
confidential  and  that  the  information  in 
the  manifest  should  only  be  provided  to 
family  members.  ATA  vigorously 
defended  the  airlines'  historic  role  in 
having  primary  responsibiUty  for 
informing  victims'  families  and  argued 
that  nothhig  should  be  done  to  usurp 
that  role. 

ATA  also  provided  detailed 
comments  on  specific  issues  raised  in 
the  ANPRM.  It  stated  tiiat  die  definition 
of  an  aviation  disaster  was  both  too 
narrow  and  too  broad.  It  suggested  that 
although  carriers  should  be  responsible 
for  obtaining  the  manifiest  information, 
they  should  not  be  responsible  for 
verifying  its  acciu3cy,  and  that  if  a 
passenger  declines  to  provide  an 
emergency  contact,  the  passenger 
should  not  be  refused  transportation.  It 
noted  that  charter  and  tour  operators,  air 
taxi  operators  and  commuter  airlines 
should  also  be  required  to  collect 
information  to  the  extent  they  are 
providing  foreign  air  transportation. 
ATA  further  argued  that  the  information 
should  be  required  only  for  U.S.  citizens 
based  on  the  legislative  history  of  the 
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law  and  thq  need  to  minimize  burdens 
on  the  carriers.  ATA  expressed  concern 
that  the  provision  of  manifest 
information  by  foreign  air  carriers  and 
foreign  travel  agents  to  U.S.  air  carriers 
could  become  a  very  serious  issue  for 
U.S.  air  carrier  operations  at  foreign 
locations.  U  the  information  were  not 
provided  in  advance,  carriers  would 
have  to  collect  it  at  check-in,  which 
would  seriously  degrade  the 
competitiveness  of  U.S.  carriers.  It  urged 
the  U.S.  Government  to  negotiate  with 
foreign  governments  assurances  that 
such  infomlation  would  be  provided  by 
foreign  air  Carriers  and  foreign  travel 
agents.  ATA  also  argued  that,  to  the 
extent  that  foreign  law  prohibits 
collection  of  this  information,  carriers 
should  not  be  required  to  collect  it.  ATA 
believed  that  the  information  collection 
requirement  should  be  applicable  to  all 
intemation|il  flight  segments  (including 
flights  between  two  foreign  points), 
except  for  flights  between  the  U.S.  and 
Canada,  Maxico,  or  the  Caribbean.  It 
argued  that  an  exemption  for  these  latter 
flights  is  justified  because  of  the 
proximity  of  these  nations,  the  lack  of 
a  passport  requirement  for  travel  to  and 
from  them,  the  commimities  of  interest 
between  th0  countries,  and  the  great 
volume  of  ttransborder  and  Caribbean 
traffic.        ! 

Finally,  ATA  argued  that  in  order  to 
ameliorate  delays,  the  State  Department 
should  purchase,  and  distribute  to 
carriers,  automated  passport  readers.  It 
argued  that  any  rule  should  be 
compatible  with  the  Advance  Passenger 
Information  System  (APIS)  program  and 
that  the  Department  of  State  should 
create  and  maintain  a  data  base  of  the 
statutorily-required  information. 

The  Regional  Airline  Association, 
whose  mei^bers  carry  approximately  1.5 
million  passengers  internationally  per 
year,  was  concerned  about  the  potential 
costs  associated  with  its  members' 
inclusion  in  a  rule.  It  favored  a  system 
whereby  carriers  could  adopt  whatever 
data  collecnon  system  would  work  best. 
It  questioned  whether  requiring  travel 
agents  to  c<>llect  the  information  would 
be  practical.  It  beheved  that  foreign  air 
carriers  should  be  subject  to  the  rule  to 
alleviate  ai^y  possible  competitive 
impact.      ! 

The  comments  of  the  National  Air    ' 
Carrier  Association  focused  on 
modifications  to  computer  reservation 
system  software.  It  proposed  that 
inclusion  pf  passenger  contact,  passport 
niunber,  et^.  be  a  mandatory  element 
required  tol  exit  from  a  computerized 
passenger  reservation  record.  Second,  it 
suggested  that  the  "passenger  name  list 
manifest"  thould  automatically  access 
this  infomiation  from  the  passenger 


name  record  in  case  of  an  emergency. 
NACA  also  stated  that  the  information 
should  be  obtained  on  a  "best  efforts" 
basis,  and  that  the  U.S.  carriers  should 
not  be  legally  responsible  for  collecting 
or  verifying  the  information.  It  believed 
this  caveat  to  be  important  particularly 
for  travel  to  countries  not  requiring 
passports  and  travel  to  countries  where 
applicable  foreign  law  prohibits 
collection  of  personal  information. 
NACA  further  argued  that  tour  operators 
should  collect  the  data  for  charter 
flights.  Finally,  it  suggested  that  the  data 
be  collected  by  both  U.S.  and  foreign 
carriers  for  all  passengers,  regardless  of 
citizenship. 

American  Trans  Air  argued  that  the 
information  collection  request  should  be 
applicable  to  all  passengers  traveling 
internationally,  and  that  if  a.passenger 
refused  to  provide  the  required 
information,  the  carrier  should  have  the 
option  of  refusing  transportation  or 
requiring  the  passoiger  to  sign  a  waiver. 
It  noted  concern  over  the  high  cost  of 
the  rule  relative  to  the  benefit  to  U.S. 
carriers,  and  the  potential  competitive 
impacts  if  foreign  carriers  were  not 
required  to  collect  the  information.  In 
an  attached  letter,  American  Trans  Air 
indicated  that  for  the  13  percent  of  its 
business  for  which  it  processed  its  own 
reservations  (American  Trans  Air  is 
primarily  engaged  in  charter 
operations),  it  would  not  be  that 
difficult  a  task  to  maintain  passenger 
manifest  information  in  its  reservations 
system,  although  additional  computer 
storage  space  would  be  required.  It  was 
concerned,  however,  about  the  potential 
impacts  of  any  regulation  on  its  other 
operations  in  which  it  does  not  directly 
handle  reservations.  These  operations 
include  wholesale  charters,  wetleases/ 
subsendce,  military  passengers,  and 
incentive  passenger  charters. 

Alaska  Airlines  was  concerned  that 
the  rule  might  be  applied  to  domestic 
flights  that  traverse  foreign  or 
international  airspace  enroute.  It  noted 
many  practical  difficulties  in 
determining  which  flights  might  be 
covered  and  the  need  to  restructure 
domestic  travel  in  order  to  collect  this 
information.  Finally,  like  ATA,  it  argued 
that  the  rules  should  only  apply  to 
international  flights  that  require  a 
passport. 

The  foreign  air  carriers  were 
unanimous  in  their  opposition  to  having 
the  rule  apply  to  them.  Most  noted  the 
legislative  history  of  P.L  101-604  and 
the  specific  language  in  the  statute 
directing  the  Secretary  to  consider,  not 
mandate,  application  to  foreign  air 
carriers.  Most  discussed  the  principle  of 
comity  and  argued  that  application  of 
the  rule  to  foreign  carriers,  foreign 


citizens  and  flights  between  two  foreign 
points  would  be  inappropriate  and 
contrary  to  international  law.  Several  of 
the  foreign  carriers  (Japan  Airlines, 
Royal  Air  Maroc,  and  Swissair)  stated 
that  collection  of  the  information  would 
violate  the  law  of  their  home  country  or 
at  least  be  restricted  under  foreign  law. 
Others  focused  on  practical  difficulties 
relating  to  lack  of  automation  (which 
would  mean  that  passenger  manifest 
information  could  only  be  collected  at 
check-in),  limited  telecommunication 
facilities,  language  barriers,  and  the 
excessive  cost  and  administrative 
burden  that  would  result. 

Japan  Airlines  also  believed  that  its 
passengers  would  be  reluctant  to 
provide  personal  information  that  might 
be  turned  over  to  the  U.S.  Department 
of  State,  and  which  might  be  available 
to  a  range  of  other  persons.  It  noted  that 
travel  agents  would  likely  not  wish 
information  revealing  the  names  of  their 
clients  placed  in  a  computer  reservation 
system  accessible  to  their  competitors. 
Royal  Air  Maroc  was  concerned  that 
collection  of  the  information  would 
generally  be  by  telephone  conversations 
between  their  reservations  staff  or  travel 
agents  and  individual  passengers,  and 
would  be  prone  to  error.  Royal  Air 
Maroc  asserted  that  this  would  impose 
an  unacceptable  biuden  because  the 
carrier  would  be  forced  to  verify  the 
information  at  check-in. 

The  Embassy  of  Switzerland  stated 
that  if  the  regulation  were  extended  to 
foreign  air  carriers,  it  would  be  contrary 
to  Article  23  of  the  Convention  on 
International  Civil  Aviation  and  to 
Chapter  2  of  Annex  9  of  the  Convention. 
It  further  stated  that  Swiss  law  makes 
unlawful,  and  subjects  to  criminal 
sanctions,  the  performance  in 
Switzerland  of  an  act  for  a  foreign  state 
which  by  its  nature  is  an  act  performed 
by  a  public  authority  or  a  public  officer. 
It  stated  that  this  law  would  apply  to 
any  data  collection  performed  in 
Switzerland  by  Swissair  pursuant  to  a 
Department  of  Transportation 
requirement  imder  consideration  in  this 
rulemaking.  The  comments  of  Swissair 
reiterated  these  concerns  and  went  on  to 
argue  that  comity  dictates  that  the 
regulation  not  be  applied  to  foreign  air 
carriers.  To  the  extent  that  the 
Department  is  exploring  foreign  air 
carrier  application,  Swissair  believed 
such  consideration  should  take  place 
within  the  context  of  bilateral 
negotiations  or  through  the  International 
Civil  Aviation  Organization. 

British  Airways  objected  to  thie 
application  of  passenger  manifest 
requirements  to  foreign  carriers,  and 
argued  that  they  were  unnecessary  to 
achieve  the  objective  of  ensuring  that  a 
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foreign  carrier  is  able  to  identify  all 
affected  passengers  in  the  event  of  an 
aviation  disaster.  It  stated  that  it  would 
even  more  strongly  object  to  the  extent 
that  passenger  manifest  requirements 
were  applied  to  foreign  flight  segments 
operated  by  foreign  carriers. 

British  Airways  believed  that 
passenger  manifest  requirements  would 
result  in  immense  administrative  and 
operational  burdens  and  would  increase 
passenger  delay  and  inconvenience  at 
already  overtaxed  international  airports. 
While  it  recognized  that,  under  optimal 
circumstances,  the  passenger  manifest 
information  would  be  provided  at  the 
time  the  reservation  is  made,  it  said 
that,  in  practice,  some  or  all  of  the 
required  information  would  need  to  be 
obtained  during  check-in,  thereby 
significantly  increasing  the  required 
check-in  time  for  flights  to  and  from  the 
United  States.  It  estimated  the  increased 
check-in  time  needed  to  collect 
passenger  manifest  information  for  its 
flights  to  and  from  the  United  States  to 
be  a  minimum  of  40  seconds  per 
passenger.  Using  scenarios  of  one-half  of 
all  passengers  and  all  passengers 
arriving  at  check-in  without  having 
provided  passenger  manifest 
information,  British  Airways  calculated 
that  this  would  translate  into  2  to  4 
hours  of  additional  check-in  processing 
time  for  a  360  seat  airplane. 

British  Airways  also  beUeved  that 
passenger  manifest  requirements,  such 
as  those  set  out  in  the  ANPRM,  would 
impose  excessive  and  unnecessary 
financial  costs.  It  estimated  its 
minimum  costs  for  any  passenger 
manifest  requirement  to  be:  (1)  Onetime 
costs  of  about  $100,000  for 
reprogramming  of  its  Departure  Control 
System;  (2)  onetime  costs  of  about  $1 
million  for  changes  to  its  computer 
reservations  system;  and  (3)  annual 
charges  of  (conservatively)  about 
$500,000  for  additional  reservations  and 
check-in  staff  in  the  United  States  and 
the  United  Kingdom. 

The  joint  comment  representing 
eighteen  foreign  carriers  (Air  Canada, 
Air  Jamaica,  Balair,  Condor  Flugdienst 
GmbH,  and  the  Orient  Airlines 
Association,  which  includes,  Air  New 
Zealand,  Air  Niugini,  All  Nippon 
Airways,  Cathay  Pacific  Airways,  China 
Airlines,  Garuda  Indonesia,  Japan 
Airlines,  Korean  Air,  Malaysia  Airlines, 
Philippine  Airlines,  Qantas  Airways, 
Royal  Brunei  Airlines,  Singapore 
Airlines,  and  Thai  Airways 
International)  objected  to  application  of 
the  rule  to  foreign  air  carriers  and  made 
three  main  arguments.  First,  the  joint 
commenters  argued  that  application  to 
foreign  carriers  would  not  result  in 
competitive  balance,  but  instead  would 


tip  the  scales  further  in  favor  of  U.S. 
carriers  because  foreign  carriers  are 
excluded  from  the  U.S.  cabotage  market. 
Second,  the  joint  commenters  argued 
that  imilateral  regulation  of  foreign 
carriers  by  the  Department  would 
conflict  with  the  intent  of  other 
provisions  of  P.L.  101-604  that 
committed  the  United  States  to  pursue 
its  aviation  security  objectives  through 
accepted  multilateral  and  bilateral 
channels.  In  addition,  they  argued  that 
unilateral  regulation  of  foreign  air 
carriers  conflicts  with  the  Chicago 
Convention  and  with  the  principles  of 
comity  and  reciprocity.  Finally,  the  joint 
commenters  perceived  little  or  no 
relationship  between  the  collection  of 
the  specified  passenger  information  and 
enhanced  aviation  security.  They  argued 
that  compliance  with  the  regulation 
would  divert  airline  resources  from 
enhanced  aviation  security  and 
improvements  to  facilitate  efficient  air 
transportation,  and  would,  at  best,  only 
marginally  improve  the  State 
Department's  ability  to  quickly  notify 
victims'  families  in  the  very  infrequent 
event  of  an  air  disaster.  They  argued 
that  compliance  would  involve 
significant  costs  in  the  areas  of 
automation  and  additional  personnel, 
equipment,  and  airport  counter  space. 
In  addition,  they  stated  that  foreign 
carriers  would  have  higher  compliance 
costs  than  U.S.  airlines  because  foreign 
airlines  are  less  automated,  and  because 
conforming  interline  ticketing 
procedures  to  accommodate  passenger 
manifest  information  would  be  more 
expensive  than  conforming  computer 
reservations  systems  to  do  the  same. 
They  concluded  that  the  excessive  costs 
of  foreign  carrier  compliance  are 
unreasonable. 

ATTAL,.  which  represents  25  Latin 
American  airlines,  noted  the  heavy 
workload  that  might  be  required  by  this 
rule,  particularly  since  many  Latin 
American  agencies  and  airport  check-in 
counters  are  not  automated.  In  addition, 
it  noted  potential  difficulties  in 
communicating  this  information 
promptly  to  the  State  Department  in  the 
event  of  a  disaster. 

Aerocancun  and  Lineas  Aereas 
Paraguay  questioned  whether  many,  if 
any,  concerned  relatives  would  expect 
the  U.S.  State  Department  to  have 
immediate  passenger  information  in  the 
event  of  an  aviation  disaster  involving  a 
foreign  carrier.  Aerocancun,  which 
operates  only  charter  service,  also  noted 
that  it  has  little  or  no  contact  with 
passengers  prior  to  their  arrival  at  the 
departure  airport.  All  of  its  sales  and 
solicitation  activities  are  performed  by 
travel  agents  (who  are  the  primary  point 
of  contact  with  the  traveling  public) 


and/or  tour  operators.  It  stated  that,  as 
is  customary  in  the  charter  maiicet,  it  is 
not  given  a  copy  of  the  passenger 
manifest  until  48  hours  before  flight 
departure  and  does  not  know  of  Last- 
minute  passengers  until  just  prior  to 
departure.  Moreover,  Aerocancun  does 
not  have  a  computerized  reservation 
system.  Both  Aerocancun  and  Lineas 
Aereas  Paraguay  stated  that  the 
passenger  manifest  requirements  would 
lead  to  delays  and  crowding  at 
international  airports. 

The  Embassy  of  the  Philippines 
commented  that  Philippines  Airlines 
was  concerned  that  a  passenger  manifest 
requirement  would  force  it  to  conduct 
tedious  airport  check-in  procedures. 
Philippines  Airlines  also  anticipated 
that  gathering  of  additional  information 
from  passengers  would  require  costly 
modiflcations  to  its  computerized 
Departure  Control  System. 

ASTA.  which  represents 
approximately  15,000  travel  agents, 
argued  that  the  Department  should  not 
require  travel  agents  to  collect  and 
report  passport  numbers  and  emergency 
contact  information.  ASTA  suggested 
that  passengers  complete  a  form  similar 
to  the  Custom  Declaration  at  the  time  of 
departure  and  that  the  stack  of  forms 
should  constitute  the  manifest  for  a 
particular  flight.  If  DOT  did  require 
travel  agents  to  collect  information,  it 
argued  that  the  agent  should  not  be 
,  required  to  refuse  to  write  a  ticket  if  a 
passenger  could  not  or  would  not 
provide  the  requisite  information.  It 
noted  that  as  a  practical  matter,  this 
information  generally  would  need  to  be 
processed  through  computer 
reservations  systems,  which  not  all 
agents  can  access.  It  suggested  that 
agents  who  do  not  have  computer 
reservations  systems  should  be  exempt 
from  the  rules.  Failing  that,  it  argued 
that  these  agents  should  be  permitted  to 
satisfy  the  statute  by  delivering 
whatever  information  is  available  to  the 
airline  by  telephone  when  the  booking 
is  made.  In  all  cases,  ASTA  said  that  the 
compilation  of  an  actual  "manifest"  for 
each  flight  must  be  accomplished  by  the 
airlines. 

The  Customs  Service  and  the 
Interagency  Border  Inspection  System 
(which  is  comprised  of  the  U.S. 
Customs  Service,  the  Immigration  and 
Naturalization  Service  and  the  ** 

Departments  of  State  and  Agriculture) 
urged  the  Department  to  design  the 
passenger  manifest  requirements  to 
support  the  Advance  Passenger 
Information  System  (APIS).  APIS  is  an 
existing,  voluntary  program  that  allows 
airlines  to  transmit  the  full  name, 
passport  number,  country  of  issuance, 
and  date  of  birth  for  each  {>assenger 
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prior  to  aniival  in  the  U.S.  APIS  data  are 
used  to  id^itify  high-risk  passengers 
and  to  facilitate  the  processing  of  low- 
risk  passengers.  The  facilitation  benefits 
of  APIS  actrue  to  passengers,  airlines, 
airport  operators,  and  government 
agencies.  The  U.S.  Customs  Service 
asked  that  DOT  require  the  collection  of 
passengers'  dates  of  birth,  and  said  that 
if  this  was  done,  airlines  would  possess 
all  the  necessary  data  to  participate  in 
APIS.  The  Interagency  Border 
Inspection  System  (IBIS)  suggested 
using  the  APIS  system  to  hilfill  DOTs 
passenger  manifest  requirement  and 
specified  a  comprehensive  list  of  data 
elements  that  should  be  included.  At  a 
minimum.  IBIS  would  like  the  following 
informatioti  for  each  passenger:  last 
name,  first  name,  date  of  birth, 
nationahty,  travel  document  niunber, 
issuing  country  code  for  travel 
document,  passenger's  travel  origination 
point  (country  code),  contact  name,  and 
contact  telephone  number.  Some  of  the 
agencies  involved  in  IBIS  would  also 
Uke  to  collect  additional  passenger 
information  consisting  of  visa  issuing 
post,  date  0f  visa  issuance  and  intended 
destination  (U.S.  address  or  "in 
transit"),  i 

The  Assistant  Secretary  of  State  for 
Consular  Affairs  suggested  that  the  rule 
cover  U.S.icitizens  flying  on  U.S.  or 
foreign  airicarriers.  The  Assistant 
Secretary  toted  that  the  Department  of 
State  has  t|ie  responsibility  to  inform 
the  families  of  U.S.  citizens  who  are 
victims  of  aviation  disasters  regardless 
of  the  nationality  of  the  airline.  In 
addition,  t^e  Assistant  Secretary  noted 
that  inclu^on  of  foreign  air  carriers 
would  sat^fy  the  concerns  of  certain 
U.S.  carriers  that  believe  that    • 
application  of  such  a  regulation  only  to 
them  would  imply  that  U.S.  carriers  are 
less  safe  than  foreign  carriers.  Finally, 
the  Assistant  Secretary  noted  that 
possible  foreign  government  objections 
to  passenger  manifest  requirements  on 
the  basis  qf  their  extraterritorial 
application  would  be  lessened  if  the 
information  collection  were  Limited  to 
U.S.  citizens  on  flights  to  and  from  the 
United  States. 

The  gronp,  "Victims  of  Pan  Am  Flight 
103"  proposed  a  specific  method  to 
collect  passenger  manifest  information. 
It  suggested  that  boarding  passes  be 
redesigned  to  have  a  detachable  stub 
that  could!  be  filled  out  by  passengers 
and  dropped  in  a  box  just  before 
boarding  a  flight.  It  argued  that  such  a 
method  wpuld  require  Uttle  work  for  the 
airlines;  would  not  violate  privacy  laws 
in  foreign  countries;  would  allow 
medical  p  ^rsonnel  to  obtain  medical 
histories  f  5r  survivors;  would  give  an 
accurate  c  sunt  of  passengers  so  that 


rescuers  would  know  when  to  stop 
searching:  and  would  allow  airlines  to 
deliver  a  correct  manifest  to  the  State 
Department  within  one  hoiu  using  a 
scanner  on  the  stubs. 

Meetings  and  Incentives  in  Latin 
America  stated  that  passport  numbers 
should  be  collected  for  all  passengers, 
that  collection  of  a  work  or  home 
telephone  number  for  each  passenger 
should  be  mandatory,  and  that  the  party 
that  makes  the  first  contact  with  the 
passengers  should  be  the  one 
responsible  for  collecting  the 
inf(Hmation. 

Of  the  two  individuals  who  provided 
comments,  Ms.  Caldwell,  a  former  travel 
consultant,  suggested  that,  to  the  extent 
possible,  the  travel  agent  or  airline 
reservation  agent  should  collect  the 
required  information.  She  suggested  that 
the  airport  agent  should  check  the 
record  to  ensure  that  the  information  is 
in  the  record.  She  further  suggested  that 
if  a  passenger  refused  to  provide  an 
emergency  contact,  the  passenger 
should  sign  or  initial  some  document 
prior  to  boarding.  Finally,  Ms.  Caldwell 
stated  that  the  rule  should  apply  to  all 
passengers  on  both  U.S.  and  foreign  air 
carriers  for  all  international  flights.  Ms. 
Flynn,  the  mother  of  a  passenger  killed 
on  Pan  Am  Flight  103,  noted  the 
hardships  endured  by  the  families  and 
her  belief  that  the  traveling  public 
would  prefer  to  have  passenger  manifest 
information  available  in  spite  of  some  of 
'  the  difficulties  in  implementing  P.L 
101-604.  She  stated  her  belief  that  this 
additional  information  would  deter 
certain  terrorist  activities. 

System  One,  9  computer  reservations 
system  provider,  stated  that  although 
most  of  the  issues  related  to  the 
collection  of  passenger  manifest  data  are 
airline  issues,  as  a  computer 
reservations  systems  provider,  it  would 
have  no  problem  complying  with  any 
proposed  regulations  requiring  data 
collection.  It  stated  its  willingness  to 
participate  in  any  industry  effort  to 
automate  the  transmission  and 
collection  of  desired  passenger  data 
once  agreed  to  by  the  Department  and 
the  airlines.  Finally,  it  stated  that 
automated  handling  of  this  type  of 
information  would  improve  compliance 
and  facilitate  ihe  participation  of  U.S. 
and  foreign  airlines. 

Subsequent  DOT  Activity  . 

In  January  1992,  President  Bush 
announced  a  "Regulatory  Moratorium 
and  Review"  during  which  federal 
agencies  were  instructed  to  issue  only 
rules  that  addressed  a  pressing  health  or 
pubhc  safety  concern.  During  the  course 
of  the  moratorium,  the  Department 
asked  for  comments  on  its  regulatory 


program.  Comments  that  addressed  the 
passenger  manifest  information 
statutory  requirement  were  filed  by 
ATA,  Northwest,  American,  Air  Canada, 
and  Japan  Airlines.  ATA  included 
passenger  manifest  among  ten  DOT  and 
FAA  regulatory  initiatives  that,  if 
implemented,  would  be  the  most 
onerous  for  the  airline  industry.  ATA 
recommended  that  if  additional 
passenger  manifest  information  was  to 
be  required,  it  should  be  limited  to  the 
information  that  is  required  by  the  U.S. 
Custom  Service's  APIS  program. 
Northwest  supported  the  ATA  proposals 
and  said  they  were  part  of  an  industry- 
wide effort  to  identify  significant 
regulatory  impediments.  American 
AirUnes  listed  the  passenger  manifest 
rulemaking  in  its  top  five  (out  of  over 
100)  pending  aviation  rulemakings  that 
should  be  eUminated/substantially 
revised.  Air  Canada  said  that  if  air 
carriers  were  required  to  adopt  the  APIS 
standard  advocated  by  ATA.  its  costs 
(and  those  of  other  foreign  air  carriers) 
would  be  unnecessarily  raised.  Japan 
Airlines  said  that  any  requirement  to 
collect  personal  data  from  air  passengers 
would  conflict  with  the  Constitution  of 
Japan,  would  be  costly,  and.  to  the 
extent  that  it  was  anticipated  that  such 
data  would  be  shared  with  the  APIS 
program,  should  be  the  subject  of  prior 
public  discussion. 

In  the  FY  1993  DOT  Appropriations 
Act,  Congress  provided  that  none  of  the 
FY  1993  appropriation  could  be  used  for 
a  passenger  manifest  requirement  that 
only  apphes  to  U.S.-flag  carriers.  This 
provision  was  repeated  in  subsequent 
DOT  Appropriations.  For  the  current 
year,  section  319  of  the  DOT  FY  1996 
Appropriation  Act  states: 

None  of  the  funds  provided  in  this  Act 
shall  be  made  available  for  planning  and 
executing  a  passenger  manifest  program  by 
the  Department  of  Transportation  that  only 
applies  to  United  States  flag  carriers. 

In  hght  of  the  totality  of  comments 
and  the  fact  that  aviation  disasters  occur 
so  rarely,  DOT  continued  to  examine 
whether  there  was  a  low-cost  way  to 
implement  a  passenger  manifest 
requirement.  In  1995,  DOT  considered 
seeking  legislative  repeal  or 
modification  of  the  statutory 
requirements.  In  the  November  28, 
1995,  Unified  Agenda  of  Federal 
Regulations,  the  passenger  manifest 
entry  stated  that  DOT  "is  recommending 
legislation  to  repeal  the  requirement  [of 
passenger  manifests]  because  of  the  high 
costs  and  small  benefits  that  would 
result." 
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Call  Crash 

On  December  20, 1995,  American 
Airlines  Fligbt  965,  which  was  flying 
from  Miami  to  Cali,  Colombia,  crashed 
near  Cali.  There  were  significant  delays 
in  providing  the  State  Department  with 
a  complete  pmssenger  manifest.  Even 
when  it  was  provided,  the  manifest  was 
of  limited  utility  to  State  because  it 
lacked  the  passport  numbers  of  the 
passengers.  (The  State  Department  did 
successfully  carry  out  its  other  post- 
crash  responsibilities.)  Department  of 
Transportation  staff  met  with  American 
Airlines  to  explore  the  logistical, 
practical  and  legal  problems  that  they 
encountered  in  the  aftermath  of  the 
crash,  and  ways  these  problems  could 
be  ameliorated  in  the  hiture.  We  also 
met  with  high  level  representatives  of 
the  State  Department  to  discuss  State's 
needs  and  concerns  on  this  matter. 

Public  Meeting 

On  March  29. 1996,  DOT  held  a 
public  meeting  on  implementing  a 
passenger  manifest  requirement.  The 
notice  announcing  the  public  meeting 
(61  FR  10706.  March  15. 1996)  noted 
that  a  long  period  of  time  had  passed 
since  the  1991  advance  notice  of 
proposed  rulemaking,  and  that  a  public 
meeting  during  which  stakeholders 
could  exchange  views  and  update 
knowledge  on  implementing  such  a 
requirement  was  necessary  as  a  prelude 
to  DOT  proposing  a  passenger  manifest 
information  requirement.  The  notice 
enumerated  ten  questions  concerning 
information  availability  and  current 
notification  practices,  privacy 
considerations,  similar  information 
requirements,  information  collection 
techniques,  and  costs  of  collecting 
passenger  manifest  information. 

The  meeting  was  attended  by 
approximately  80  people.  To  facilitate 
discussion,  representatives  of  three 
family  survivor  groups  (The  American 
Association  for  Families  of  KAL  007 
Victims.  Families  of  Pan  Am  103/ 
Lockerbie,  and  Justice  for  Pan  Am  103), 
the  Air  Transport  Association,  the 
Regional  Air  Transport  Association,  the 
National  Air  Carrier  Association,  the 
International  Air  Transport  Association, 
the  American  Society  of  Travel  Agents, 
U.S.  Department  of  State,  U.S.  Customs 
Service,  and  DOT  formed  a  panel. 
Members  of  the  audience,  who  included 
representatives  of  foreign  governments, 
were  invited  to  participate  in  the 
discussion  and  did.  The  discussion 
lasted  nearly  5  hours  arid  covered  a 
wide  variety  of  topics.  At  the  end  of  the 
meeting,  it  was  the  consensus  that  one 
or  more  working  groups  headed  by  the 
Air  Transport  Association  would  be 


formed  to  further  explore  some  of  the 
issues  raised. 

Memorandum  of  Understanding 

ATA  convened  a  first  working  group 
that  consisted  of  representatives  of  two 
family  groups  (Families  of  Pan  Am  103/ 
Lockerbie  and  American  Association  for 
Families  of  KAL  007  Victims),  the 
National  Air  Disaster  Alliance,  the 
Department  of  State,  and  several  U.S. 
airlines,  with  L\TA  in  attendance.  DOT 
was  not  a  participant  in  the  group.  The 
working  group  is  negotiating  a  voluntary 
Memorandum  of  Understanding  (MOU) 
to  be  signed  by  individual  airlines  and 
the  Department  of  State.  The  MOU  is 
expected  to  set  forth  a  series  of 
procedures  to  facilitate  smooth 
communication  and  prompt  and 
accurate  notification  of  family  members, 
including  designation  of  points  of 
contact,  information  sharing,  exchange 
of  liaison  officers,  specification  of  duUes 
of  liaison  officers,  cross- training  and 
prompt  transmittal  of  accurate  and 
useful  passenger  manifest  information. 

ATA  also  plans  to  integrate  data 
issues  into  the  work  of  this  first  working 
group  by  expanding  it.  (Alternatively,  a 
second  working  group  on  data  issues 
could  be  convened.)  The  expanded 
group  is  expected  to  include,  in 
addition  to  the  first  working  group 
participants,  additional  industry 
representatives  and,  perhaps,  others 
who  have  data  bases  that  might  provide 
quick  access  to  information  that  might 
help  in  the  notification  process. 

TWA  Flight  800 

On  July  17, 1996.  TWA  Flight  800. 
which  was  flying  from  New  York  to 
Paris,  went  down  off  Long  Island,  New 
York.  Local  government  officials 
publicly  commented  on  difficulties  in 
determining  exactly  who  was  on  board 
the  flight  and  in  compiling  a  complete, 
verified  manifest.  (TWA  caregivers  were 
generally  praised  for  their  efforts  in  the 
crash  aftermath.)  Although  this  was  an 
international  flight,  the  crash  occxirred 
in  U.S.  territorial  waters  and,  therefore, 
the  Department  of  State  had  no  specific 
role  in  family  notification  and 
facilitation  for  U.S.  citizens.  The 
Department  of  State  received  inquiries 
from  foreign  governments  regarding  the 
fates  of  their  citizens,  however,  and 
DOT  also  received  such  inquiries.  In 
general,  the  TWA  Flight  800  accident 
dramatized  the  problems  related  to 
prompt  notification. 

The  Notice  of  Proposed  Rulemaking 

This  notice  proposes  to  require  that 
each  air  carrier  and  foreign  air  carrier 
collect  basic  information  from  specified 
passengers  traveling  on  flight  segments 


to  or  from  the  United  States  ("covered 
flights").  U.S.  carriers  would  collect  the 
information  from  all  passengers  and 
foreign  air  carriers  would  only  be 
required  to  collect  the  information  for 
U.S.  citizens  and  lawful  permanent 
residents  of  the  United  States.  The 
information  would  include  the 
passenger's  full  name  and  passport 
number  and  issuing  country  code,  if  a 
passport  is  required  for  travel.  Carriers 
would  be  required  to  deny  boarding  to 
passengers  who  do  not  provide  this 
information.  In  addition,  airlines  would 
be  required  to  solicit  the  name  and 
telephone  number  of  a  person  or  entity 
to  be  contacted  in  case  of  an  aviation 
disaster.  Airlines  would  be  required  to 
make  a  record  of  passengers  who 
decline  to  provide  an  emergency 
contact.  Passengers  who  decline  to 
provide  emergency  contact  information 
would  not,  however,  be  denied 
boarding.  In  the  event  of  an  aviation 
disaster,  the  information  would  be 
provided  to  DOT  and  the  Department  of 
State  to  be  used  for  notification.  DOT 
proposes  to  allow  each  airline  to 
develop  its  own  procedures  for 
soliciting,  collecting,  maintaining  and 
transmitting  the  information.  The  notice 
requests  comment  on  whether  passenger 
date  of  birth  should  be  collected,  either 
as  additional  information  or  as  a 
substitute  for  required  information  (e.g. 
passport  niunber). 

Section-by-Section  Analjrsis 

The  authority  for  the  rule  would 
primarily  be  based  on  P.L.  101-604, 
which  was  codified  as  49  USC  44909.  In 
addition,  the  Department  has  broad 
authority  under  Subtitle  XD 
(Transportation)  of  Title  49  of  the  U.S. 
Code  ("Transportation  Code")  for 
rulemaking,  security,  information 
collection  and  assessment  of  civil  and 
criminal  i}enalties. 

Section  243.1  of  the  proposed  rule 
notes  that  the  purpose  of  the  part  is  to 
ensure  that  the  U.S.  Department  of 
Transportation  and  the  U.S.  Department 
of  State  have  prompt  and  adequate 
information  in  case  of  an  aviation 
disaster  on  specified  international 
flights.  In  addition,  it  notes  that  the 
regulation  is  mandated  by  49  USC 
44309. 

The  definition  section.  Sec.  243.3, 
incorporates  a  number  of  statutory 
definitions  for  the  reader's  convenience 
and  clarifies  the  use  of  various 
important  terms  used  in  the  substantive 
requirements  of  the  proposed  rule.  In 
response  to  a  number  of  comments  on 
this  issue,  the  definition  of  aviation 
disaster  has  been  tightened  to  follow 
more  closely  the  statutory  requirements. 
"Aviation  Disaster"  would  be  defined  as 
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1)  an  occukrence  associated  with  the 
operation  of  an  aircraft  that  takes  place 
between  the  time  any  passengers  have 
boarded  the  aircraft  with  the  intention 
of  flight  and  all  such  persons  have 
disembarlqBd  or  have  been  removed 
from  the  aircraft,  and  in  which  any 
person  supers  death  or  serious  injury  or 
in  which  the  aircraft  receives  substantial 
damage,  a^id  in  which  the  death,  injury 
or  damage  was  caused  by  a  crash,  fire, 
coUision,  sabotage,  or  accident;  2)  a 
missing  aircraft;  or  3)  an  act  of  air 
piracy.  Wt  tentatively  conclude  the  first 
part  of  thi|  definition  is  vital  because  it 
relates  to  an  objective  occurrence  that 
serves  as  the  basis  for  determining  the 
timing  of  the  actions  subsequently 
required.  We  request  comments  on 
whether  the  carrier  should  have  the 
duty  to  present  the  manifest  when 
"any"  passenger  has  boarded  the  plane, 
or  only  wken  "all"  passengers  have 
boarded.  The  proposed  definition  would 
require  thit  carriers  have  information  on 
each  passenger  by  the  time  each  boards 
the  airplane,  rather  than  waiting  until 
all  passengers  have  boarded.  Although 
ATA  objected  to  this  timeframe,  it  takes 
into  account  the  possibiUty  of  an 
emergency  in  which  all  passengers 
might  not  {have  boarded  the  aircraft. 

i^e  ten^  "U.S.  citizen"  includes  U.S. 
nationals  6s  defined  in  8  USC  1101(a). 
"Lawful  piermanent  resident"  includes 
those  defified  in  8  USC  1101(a}(20).  In 
simpler  terms,  U.S.  citizen  means  a 
person  holding  a  U.S.  passport  and  a 
lawful  permanent  resident  is  a  holder  of 
a  so-called  "Green  C^rd." 

In  ordeii  to  clarify  which  flight 
segments  are  subject  to  the  rule,  the 
NPRM  inaludes  a  definition  for 
"covered  flight."  In  the  NPRM,  covered 
flight  means  a  flight  segment  operating 
to  or  from!  the  United  States.  It  does  not 
include  aj^y  flight  segment  in  which 
both  the  G^rigin  and  destination  point  are 
in  the  United  States,  even  thou^  some 
portion  of  the  flight  may  be  over 
territory  not  belonging  to  the  United 
States.  Thje  definition  also  excludes  any 
flight  in  \thich  both  the  origin  and 
destinatidn  point  are  outside  of  the 
United  States.  There  would  be  many 
practical  difficulties  in  getting  foreign 
travel  agents  to  collect  this  information 
in  foreign  countries.  Some  countries 
would  ceitainjy  object  to  such  a 
proposal  on  the  grounds  of 
extraterritoriality.  We  tentatively  find 
that  the  cbsts  and  legal  questions  raised 
would  fan  outweigh  by  the  marginal 
benefit  and,  therefore,  are  not  proposing 
to  extend  the  rule  to  these  flights.  We 
request  comments,  however,  on  whether 
these  fligkts  should  be  covered. 

A  num  »er  of  commenters  raised 
privacy  c  mcems  related  to  providing  an 


emergency  contact.  In  order  to 
encourage  passengers  to  provide  the 
information,  the  NPRM  proposes  to 
allow  the  emergency  contact  to  be  either 
a  person  or  an  entity.  The  contact  need 
not  have  any  particular  relationship  to 
a  passenger.  We  tentatively  believe  that 
this  flexible  approach  will  meet  the 
needs  of  the  State  Department  with  the 
least  possible  intrusion  into  the  private 
lives  of  passengers.  Passengers  that  are 
uncomfortable,  for  whatever  reason, 
with  providing  the  name  of  a  particular 
person  can  provide  the  name  of  an 
entity  such  as  a  business  or  other 
organization  that  should  be  contacted. 

The  term  "passenger"  is  defined  to 
include  any  person  on  board  a  covered 
flight  with  the  exception  of  the  flight 
crew  assigned  to  that  flight.  In  the  past, 
there  has  been  some  confusion 
concerning  the  number  and  identity  of 
certain  categories  of  passengers, 
particularly  non-revenue  passengers, 
standbys  and  infants.  The  flight  crew  is 
excluded  ftt)m  the  definition  because 
the  carrier  knows  their  identity  and  has 
ready  access  to  emergency  information. 
Airline  personnel  who  are  on  board  but 
not  working  on  that  particular  flight 
segment  (e.g.  "deadheads"  and  spare 
crews  for  onward  flight  segments) 
would  be  considered  passengers  for  the 
purpose  of  this  rule  in  order  to  ensiue 
their  accountability.  Standby 
passengers,  by  definition,  board  at  the 
last  minute,  when  there  is  pressure  on 
the  airline  to  move  the  flight  away  from 
the  gate.  In  the  past,  there  have  been 
problems  with  identifying  standby 
passengers.  Similarly,  many  airlines 
have  not  kept  records  of  infants  under 
two  years  old  who  are  traveling  for  bee 
on  the  lap  of  a  passenger.  In  the  case  of 
an  aviation  disaster,  we  believe  it  is 
important  to  have  a  complete  manifest, 
even  if  this  requires  a  change  of  current 
airline  practice. 

Section  243.5,  Applicability,  states 
that  this  part  applies  to  covered  flights 
operated  by  air  carriers  and  foreign  air 
carriers.  Under  the  Transportation  Code, 
"£ur  carrier"  includes  any  citizen  of  the 
United  States  who  undertakes,  whether 
directly  or  indirectly  or  by  a  lease  or  any 
other  arrangement,  to  engage  in  air 
transportation.  For  example,  air  carriers 
include  eiir  taxis,  commuter  earners,  and 
charter  operators.  Similarly,  "foreign  air 
carrier"  is  defined  in  the  statute  to 
include  any  person,  not  a  citizen  of  the 
United  States,  who  undertakes,  whether 
directly  or  indirectly  or  by  lease  or  any 
other  arrangement,  to  engage  in  foreign 
air  transportation.  In  some  instances, 
there  may  be  two  or  more  air  carriers  or 
foreign  air  carriers  involved  (e.g.,  a 
charter  operator,  which  is  an  indirect  air 
carrier,  selling  transportation  on  a  flight 


actually  flown  by  an  unaffiliated  direct 
air  carrier  or  a  carrier  operating  under 
a  code  share  agreement  in  which  the 
service  is  held  out  under  the  name  of 
one  carrier  but  actually  provided  by 
another  carrier).  In  each  example,  the 
two  entities  would  have  the  legal 
responsibility  for  meeting  the 
requirements  of  this  part.  As  a  practical 
matter,  we  would  anticipate  that  the 
involved  carriers  would  agree,  by 
contract,  which  one  would  collect, 
maintain  and  transmit  the  data.  So  long 
as  the  information  is  collected,  we 
would  not  require  duplication  of  effort. 
The  parties  to  the  contract  would  have 
to  be  vigilant,  however,  because  they 
would  be  jointly  and  individually 
responsible  for  compliance.  A  likely 
scenario  is  that  carriers  will  delegate 
some  of  the  responsibiUty  for  soliciting 
and  collecting  the  information  to  travel 
agents.  The  same  admonition 
concerning  ultimate  responsibility 
would  apply  in  that  case. 

In  the  comments,  there  was  vigorous 
disagreement  as  to  whether  foreign  air 
carriers  should  be  covered  by  the 
regulation.  The  Department  proposes  to 
include  foreign  air  carrier  flight 
segments  to  or  &t)m  the  United  States. 
The  State  Department's  responsibilities 
in  case  of  an  aviation  disaster  apply  to 
all  U.S.  citizens  regardless  of  the 
nationality  of  the  carrier  on  which  the 
citizen  flies.  Indeed,  since 
approximately  one-half  of  all  U.S. 
citizens  who  travel  outside  the  U.S. 
choose  foreign  carriers,  failure  to 
include  foreign  airlines  would  severely 
hamper  the  ability  of  the  State 
Department  to  carry  out  its  duties  under 
49  USC  44909.  The  failure  to  include 
foreign  air  carriers  could  lead  to 
disparate  treatment  of  U.S.  citizen 
passengers.  Finally,  the  language  in  the 
DOT  Appropriations  Act  precludes  the 
Department  fixim  adopting  a  rule 
applicable  only  to  U.S.  carriers. 

m  order  to  ameliorate  potential  costs 
and  other  burdens,  the  Department  is 
proposing  to  limit  the  impact  of  the 
proposed  rule  in  four  important  ways. 
First,  foreign  air  carriers  would  only  be 
required  to  collect  information  on  U.S. 
citizens  and  lawful  permanent  residents 
of  the  United  States.  Foreign  air  carriers 
would,  of  course,  be  free  to  solicit  the 
information  from  all  its  passengers  if  it 
chose  to  do  so  and  was  not  prohibited 
by  applicable  foreign  law.  Second,  the 
rule  would  only  apply  to  flight  segments 
to  or  from  the  U.S.  Third,  as  discussed 
below,  we  are  proposing  that  carriers 
need  not  comply  with  the  regulation  in 
places  where  solicitation  or  collection  of 
the  information  would  be  contrary  to 
applicable  foreign  law,  and  carriers  (or 
the  foreign  government)  notify  DOT  of 
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that  fact.  Finally,  in  order  to  provide 
even  greater  flexibility,  we  are 
proposing  that  DOT  may  waive 
compliance  with  certain  requirements  of 
this  part  if  a  carrier  has  in  effect  a  signed 
Memorandum  of  Understanding  with 
the  State  E)epartment. 

The  heart  of  the  proposal,  Sec.  243.7, 
Information  Collection  Requirements, 
has  two  data  collection  requirements. 
The  first  requires  U.S.  air  carriers  to 
collect  the  hill  name  and  passport 
number  and  issuing  country  code  for 
each  passenger.  U.S.  air  carriers  are 
being  required  to  collect  information  for 
each  passenger  because  the  statute 
speaks  in  terms  of  passengers.  The  two 
letter  passport  issuing  country  code  is 
being  required,  as  an  additional  element 
beyond  the  information  specified  in  the 
statute,  because  having  it  broadens  and 
enhances  the  usefulness  of  having 
I>assport  number  alone.  In  the  instance 
of  an  aviation  disaster  that  occurs  on  a 
U.S.  air  carrier  on  a  covered  flight, 
collecting  passport  issuing  country,  in 
addition  to  passport  number  for  non- 
U.S.  citizens  and  lawful  permanent 
residents,  will  allow  the  Department  of 
State  to  respond  more  rapidly  than  has 
been  possible  in  the  past  to  inquiries 
&Y>m  foreign  governments  regarding 
their  citizens.  It  will  also  allow  the 
response  to  be  targeted  to  the  specific 
government,  a  desirable  alternative  to 
providing  several  foreign  governments 
each  with  an  entire  passenger  manifest. 
Finally,  collecting  issuing  country  code 
would  eliminate  possible  confusion  in 
the  aftermath  of  an  aviation  disaster  that 
could  result  from  two  passengers  having 
the  same  passport  number.  It  would 
only  require  foreign  air  carriers  to 
collect  the  full  name  and  passport 
number  for  each  passenger  who  is  a  U.S. 
citizen  or  lawful  permanent  resident  of 
the  United  States.  As  collection  of  a 
passport  number/passport  number  and 
issuing  country  code  is  not  required  if 
the  passenger  is  not  required  to  present 
his  or  her  passport  for  travel  to  or  from 
the  foreign  point  involved,  we  request 
comment  as  to  whether  U.S.  airlines 
should  be  required  to  collect  country  of 
citizenship  £rom  all  passengers  on 
flights  when  a  passport  is  not  required 
for  travel.  The  second  part  of  the  rule 
would  require  each  air  carrier  and 
foreign  air  carrier  to  solicit  from  each 
covered  passenger  the  name  and 
telephone  nimiber  of  a  person  or  entity 
that  should  be  contacted  in  the  event  of 
an  aviation  disaster. 

We  request  comment  on  whether  we 
should  require  solicitation  of  date  of 
birth,  either  as  a  voluntary  or  required 
data  element,  and  whether  this  data 
element  could  substitute  for  the 
passport  number/passport  number  and 


issuing  coimtry  code.  Passenger  first 
and  last  name  and  date  of  biri^,  taken 
together,  constitute  the  minimal 
passenger  information  needed  for 
participation  in  the  Advance  Passenger 
Information  System  (APIS)  of  the  U.S. 
Custom  Service,  and  U.S.  government 
commenters  raised  the  possibility  that, 
once  modified  to  accommodate 
passenger  emergency  contact 
information,  APIS  could  itself  fulfill  all 
requirements  of  49  USC  44909.  Having 
the  date  of  birth  would  allow  U.S. 
Customs  to  expedite  clearance  of  low 
risk  passengers  entering  the  United 
States  and  would  fecilitate  the 
operations  of  air  carriers,  airports  and 
other  government  agencies.  We  request 
comment  generally  regarding  how  APIS 
information  can  best  be  used  to  satisfy, 
within  the  boimds  of  the  statute,  the    . 
information  requirements  in  this 
proposed  rule.  For  those  destinations 
where  passports  are  not  required, 
collecting  tne  date  of  birth  would  aid 
identification.  Finally,  in  the  event  of  an 
aviation  disaster,  knowing  the  ages  of 
passengers  could  aid  local  jurisdictions 
in  their  emergency  responses. 

The  carrier  s  duty  is  to  solicit  the 
information  concerning  emergency 
contacts,  and  maintain  it,  if  it  is 
provided,  for  24  hours  after  completion 
or  cancellation  of  the  flight.  To  be  sure 
that  every  passenger  is  accounted  for, 
the  NPRM  proposes  that  each  carrier 
shall  maintain  a  record  for  each 
passenger  who  declines  to  provide  this 
information.  No  specific  format  for  the 
record  is  proposed  in  order  to  give 
carriers'  maximum  flexibility. 

Although  the  proposed  rule  does  not 
specify  that  the  information  must  be 
verified  by  the  carrier,  we  would 
anticipate  using  a  "reasonable  person" 
standard  before  bringing  enforcement 
action  for  information  that  is  inacciu^te. 
We  would  not  envision  having  carriers 
check  that  the  emergency  contact  is  an 
actual  person  or  entity  or  that  the  phone 
number  is  accurate,  llie  passenger's 
name  should,  however,  match  that  on 
the  passport,  if  the  passenger  is  required 
to  present  a  passport  for  travel  or  the 
photo  identification  presented  for 
security  for  travel  where  a  passport  is 
not  required.  49  USC  44909  requires  the 
Secretary  of  Transportation  to  consider 
whether  the  collection  of  this 
information  should  be  a  condition  for 
boarding  a  flight.  Because  this 
information  is  necessary  for  the 
Department  of  State  to  carry  out  its 
responsibilities  in  notifying  the  families 
of  victims  of  aviation  disasters  overseas, 
we  propose  that  the  collection  of  the 
name  and  passport  number/passport 
number  and  issuing  country  code,  if 
required  for  travel,  for  each  covered 


passenger  be  mandatory  for  boarding  the 
flight. 

Another  important  provision  of  the  ' 
proposal  concerns  the  procedures  for 
collecting  and  maintaining  the 
information.  In  response  to  the  nearly 
unanimous  comments  on  this  point,  the 
Department  is  proposing  to  allow 
carriers  to  use  any  method  or  procedure 
to  collect,  store  and  transmit  the 
required  information,  subject  to  three 
conditions.  First,  informatioa  on 
individual  passengers  shall  be  collected 
before  each  passenger  boards  the 
airplane.  Some  carriers  might  enlist 
travel  agents  in  collecting  the 
information,  others  might  use  airport 
check-in,  while  others  might  have 
passengers  complete  a  form  prior  to 
boarding.  Other,  equally  acceptable, 
methods  are  certainly  possible. 
Proposing  a  performance-oriented 
standard  rather  than  mandating  exactly 
how  the  information  should  be 
solicited,  collected,  maintained,  and 
transmitted  should  allow  for  innovation, 
efficiency,  convenience,  and  cost- 
consciousness. 

Second,  the  information  shall  be  kept 
for  at  least  24  hours  after  the  completion 
or  cancellation  of  the  covered  flight  in 
case  there  is  some  problem  that  is  not 
immediately  discoverable.  A  collateral 
benefit  of  this  approach  is  that  the 
information  would  be  available  for 
many  connecting  flights  between  two 
foreign  points.  We  request  comments, 
however,  on  what,  if  any,  time  should 
we  require  this  information  to  be 
retained.  Carriers  would  not  be  required 
to  destroy  the  information  after  24 
hoars,  but  could  purge  their  files  in 
their  normal  course  of  business.  It  is  our 
understanding  that,  as  a  practical 
matter,  most  air  carriers  would  probably 
keep  the  informatioh  in  their  computers 
until  passengers  completed  their 
itineraries.  Information  would, 
therefore,  be  accessible  for  some 
international  flight  segments  between 
two  foreign  points  on  multi-leg  journeys 
to  or  from  the  United  States.  We  request 
comments  if  our  understanding  is 
incorrect. 

Third,  to  the  extent  that  the 
information  is  otherwise  confidential, 
the  information  shall  be  kept 
confidential  and  shall  be  released  only 
to  the  U.S.  Department  of  State  or  U.S. 
Department  of  Transportation  in  the 
event  of  an  aviation  disaster  or  pursuant 
to  U.S.  Department  of  Transportation 
oversight  of  this  part.  The  only 
exception  to  this  requirement  is  that  the 
information  may  be  provided  for  use  in 
the  Advance  Passenger  Information 
System,  and  to  other  U.S.  or  foreign 
governmental  entities  as  may  be 
authorized  by  the  Etepartment  of 
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Transportation.  We  envision  that  airline 
employees  who  have  access  to 
passenger  ijecords  would  have  access  to 
this  information,  and  that  no  special 
handling  would  be  required.  Carriers 
currently  have  access  to  potentially 
sensitive  iijformation,  such  as  credit 
card  numbers,  special  medical  needs, 
and  religious  dietary  restrictions.  If  the 
information  is  collected  and  maintained 
in  the  professional  manner  we  have 
experienceff  from  airlines  in  the  past, 
we  do  not  anticipate  serious  concerns 
regarding  invasion  of  passenger  privacy. 
We  would, ihowever,  deal  strictly  with 
unauthori^d  release  of  this  information 
to  any  thirij  party,  including  the  press. 

The  airline  involved  would  be 
required  to  inform  the  U.S.  Departments 
of  Transpo^ation  and  State  as  soon  as 
it  learned  i^f  an  aviation  disaster. 
Piirsuant  t0  the  statutory  mandate,  the 
regulation  proposes  that  carriers  shall 
transmit  a  complete  and  acciu^te 
compilation  of  information  to  DOT  and 
the  Departiient  of  State  within  1  hour. 
If  it  is  not  technologically  feasible  or 
reasonable  to  fulfill  the  1-hour 
requirement,  then  the  information  must 
be  transmitted  as  expeditiously  as 
possible,  but  not  later  than  3  hours  after 
the  carrier  learns  of  the  disaster.  We  are 
aware  that  isome  carriers  believe  that 
this  time  fi)ame  is  ambitious,  if  not 
impossiblei  The  statute  is  very  clear  on 
this  point,  however. 

The  ^4PRM  would  also  require  each 
air  carrier  to  file  with  DOT  a  statement 
siunmarizing  how  it  will  transmit  and 
collect  the  [passenger  manifest  data.  The 
purpose  of  the  requirement  is  to  provide 
important  information  to  the 
Departmeiits  of  Transportation  and  State 
for  plaiming  and  response  in  case  of  an 
aviation  dij^ster.  The  purpose  is,  as 
well,  to  allow  basic  DOT  oversight  of 
the  regulation.  Given  these  purposes,  it 
is  envisioned  that  the  summary 
statements  would  include  a  complete 
description  of  how  the  data  will  be 
transmitted,  which  we  anticipate  could 
be  accomniodated  in  one  typewritten 
page  or  lesk,  and  a  very  brief  description 
of  how  thejdata  would  be  collected, 
which  we  anticipate  could  be 
accommoc^ted  in  most  cases  in  one 
typewrittet  paragraph.  Carriers  would 
be  require(J  to  file  their  summary 
statements!  on  or  before  the  date  they 
begin  colle  ction  of  passenger  manifest 
informatio  n.  The  summary  statements 
should  als)  include  a  24-hour  contact  at 
the  carrier  to  which  a  request  from  the 
Departmei^ts  of  State  or  Transportation 
could  be  d  irected.  Changes  in  how  the 
informatio  n  would  be  transmitted  and 
collected  v^fould  also  be  required  to  be 
filed  on  or| before  the  date  those  changes 
were  implemented.  The  responsibility 


remains  with  the  carrier  to  ensiu«  that 
its  procediues  meet  the  statutory  and 
regulator  requirements. 

The  NPRM  proposes  that  carriers  not 
be  required  to  solicit  or  collect 
information  in  countries  where  such 
solicitation  or  collection  would  violate 
applicable  foreign  law.  Carriers  that  can 
support  such  a  claim  are  asked  to 
inform  the  Department  on  or  before  the 
effective  date  of  this  rule,  or  on  or  before 
begiiming  service  to  the  United  States. 
The  Department  intends  to  maintain  an 
up-to-date  listing  of  countries  where 
adherence  to  all  or  a  portion  of  this  part 
would  not  be  required  because  of 
conflict  with  applicable  foreign  law.  We 
are  hopeful  that  in  the  rare  instances 
where  this  regulation  may  violate 
applicable  foreign  law,  the  Department, 
the  Department  of  State,  and  carriers 
can  work  with  the  jurisdiction  involved 
and  agree  to  other  methods  to  achieve 
the  same  results.  In  some  coimtries,  it 
may  be  illegal  to  require  passengers  to 
provide  the  information,  but  not  illegal 
to  simply  request  it.  In  such  instances, 
carriers  might  ask  for  the  information 
while  making  clear  that  it  is  up  to  the 
passenger  whether  to  provide  it.  We  will 
work  with  foreign  governments  to 
address  any  concerns. 

Section  243.17  makes  clear  that  the 
Department  may  exercise  its 
enforcement  authority  by  requesting  a 
carrier  to  produce  a  manifest  for  a 
specified  flight  to  ascertain  the 
effectiveness  of  the  carrier's  system.  In 
addition,  it  may  request  further 
information  about  collection,  storage 
and  transmission  procedures  at  any 
time.  If  the  Department  finds  the 
carrier's  system  to  be  deficient,  it  may 
order  appropriate  modifications.  Section 
243.19  notes  that  violations  of  the 
provisions  of  this  part  are  subject  to 
civil  and/or  criminal  penalties  for  each 
violation  as  provided  by  49  U.S.C. 
46301,  46310  and  46316. 

Section  243.21  provides  that  the 
Department  may  waive  compliance  with 
certain  requirements  of  this  part  if  an  air 
carrier  or  foreign  air  carrier  has  in  effect 
a  signed  Memorandum  of 
Understanding  with  the  Department  of 
State  concerning  cooperation  and 
mutual  assistance  following  aviation 
disasters  abroad.  Carriers  that  have 
signed  such  a  Memorandum  and  that 
wish  to  take  advantage  of  this  shall 
submit  two  copies  of  the  signed 
Memorandum  to  the  Assistant  Secretary 
for  Aviation  and  International  Affairs, 
U.S.  Department  of  Transportation.  The 
carrier  will  be  informed  by  the  Assistant 
Secretary  for  Aviation  and  International 
Affairs,  or  his  or  her  designee,  of  the 
provisions  of  this  part,  if  any,  that  are 
waived  by  the  Department  based  on  the 


Memorandum.  Such  determination  will 
be  made  in  writing  to  the  carrier.  It  is 
the  Department's  expectation  that  each 
carrier  would  still  be  required  to  file  a 
summary  description  of  its  collection 
and  transmission  process  and  24-hour 
contact  niunber  as  required  in  §  243.13, 
and  would  be  subject  to  the  enforcement 
and  ptenalty  provisions  of  §§  243.17  and 
243.19. 

Implementation  Date 

The  Department  proposes  to  make  the 
final  rule  effective  90  days  after 
publication  in  the  Federal  Register. 
Carriers,  particularly  U.S.  airlines,  have  ' 
been  on  notice  of  the  requirements  in  49 
U.S.C.  44909  since  November  16, 1990. 
Because  of  the  disproportionate  burden 
that  this  rule  may  place  on  small  air 
carriers,  we  will  consider  delaying  the 
effective  date  for  those  carriers  for  a 
reasonable  amount  of  time. 

Economic  Considerations 

(Note:  this  section  relies  heavily  on  the 
Preliminary  Regulatory  Evaluation  that 
accompanies  this  NPRM;  a  copy  of  the 
Preliminary  Regulatory  Evaluation  is 
available  in  the  Docket) 

The  Department  is  most  interested  in 
how  it  can  fashion  a  final  rule  so  that 
U.S.  and  foreign  carriers  alike  can 
achieve  the  most  efi^ective  transmission 
of  information  after  an  aviation  disaster 
at  least  cost.  This  proposal,  if  adopted 
as  a  final  rule,  would  be  significant 
imder  E.0. 12866  and  the  Department  of 
Transportation's  regulatory  policies  and 
procedures  because  of  the  public  and 
Congressional  interest  associated  with 
the  proposed  rulemaking  action.  The 
Department  will  make  every  effort  to 
make  the  final  rule  as  cost-effective  as 
possible,  consistent  with  the  clear-cut 
statutory  requirements  (e.g.,  a  phase-in 
period  for  small  air  carriers).  The 
proposed  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget. 

As  currently  proposed,  the  total  costs 
of  implementing  49  U.S.C.  44909  are 
potentially  large.  Based  on  ANPRM 
comments  (especially  those  of  British 
Airways,  which  provided  the  most 
detailed  cost  information  regarding 
implementing  a  passenger  manifest 
requirement  along  the  lines  of  the 
statute),  reasonable  assumptions  about 
the  economics  of  implementing  a 
passenger  manifest  information 
requirement,  and  other  generally 
available  information,  the  Department 
estimates  that  the  annual  recurring  costs 
of  the  proposed  rule  (which  would  be 
borne  by  air  carriers,  travel  agents,  and 
covered  passengers,  who  forego  time 
while  being  asked  for  and  providing  the 
information)  would  range  between 
about  $27.6  and  $44.8  million  per  year. 
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These  costs  would  break  out  as  follows: 
air  carriers  $6.2  million  (U.S.  air  carriers 
$4.4  million  and  foreign  air  carriers  $1.8 
million);  travel  agents  $4.3  million;  and 
covered  passengers  $17.2  million  to 
$34.3  million.  The  one-time  cost  of  the 
proposed  rule  (which  would  be  borne 
by  air  carriers)  is  estimated  to  be  about 
$30.5  million  and  includes  the  costs  of 
modifying  air  carriers'  departure  control 
systems,  computer  reservations  systems, 
and  interfaces  with  other  computer 
reservation  systems  to  accommodate 
passenger  manifest  information.  The 
present  value  of  the  total  costs  of  the 
proposed  rule  over  ten  years  is 
estimated  to  range  between  about  $208.9 
and  $319.6  million. 

There  are  two  direct  notification 
benefits  of  the  proposed  rule:  1)  More 
prompt  and  accurate  initial  notification 
to  the  families  of  U.S.-citizen  victims  of 
an  aviation  disaster  that  occurs  on  a 
flight  to  or  ft-om  the  United  States  (on 
a  U.S.  or  foreign  air  carrier)  and  outside 
the  United  States,  and  2)  more  prompt 
and  accurate  initial  notification  of  the 
host  governments  of  foreign-citizen 
passenger  victims  of  an  aviation  disaster 
that  occurs  on  a  flight  to  or  from  the 
United  States  (on  a  U.S.  air  carrier) 
either  outside  or  within  the  territory  of 
the  United  States.  The  Department 
estimates  that  were  the  proposed  rule  in 
effect  over  ten  years  a  total  of  595 
families  and  host  governments  would 
have  received  such  direct  notification 
benefits.  That  is,  the  Department 
estimates  that  over  ten  years  there  have 
been  a  total  of  595  victims  of  aviation 
disasters  in  the  two  circumstances 
described  above.  Compared  to  the 
present  value  of  the  total  costs  of  the 
proposed  rule  over  ten  years,  the  cost  of 
the  more  prompt  and  acciuate  initial 
notification  to  these  direct  beneficiaries, 
on  a  per  victim  basis,  ranges  between 
about  $350,000  and  $540,000. 

No  accounting  is  made  in  the 
calculations  above  for  more  prompt  and 
accurate  initial  notification'of  families 
of  U.S.-citizen  victims  of  aviation 
disasters  that  occur  on  flights  to  and 
from  the  United  States,  and  for  which 
the  disaster  occiu-s  within  the  United 
States  (e.g.,  TWA  flight  800).  None  was 
made  because  the  Department  of  State 
has  no  responsibilities  regarding  the 
notification  of  families  of  U.S.-citizen 
victims  of  an  aviation  disaster  that 
occurs  within  the  United  States,  even  if 
the  flight  involved  is  an  international 
flight.  And,  the  primary  focus  of  the 
statute  is  to  provide  information  to  the 
Department  of  State.  However,  since, 
under  the  proposed  rule,  passenger 
manifest  information  would  have  to  be 
collected  for  all  flights  to  and  from  the 
United  States  for  transmission  to  the 


Department  of  State  in  the  event  of  an 
aviation  disaster  that  occurred  outside 
of  the  United  States,  it  is  quite  possible 
that  having  it  on-hand  would  also  lead 
to  more  prompt  and  accurate  initial 
notification  of  the  families  of  U.S.- 
citizen  victims  of  an  aviation  disaster  on 
such  a  flight  that  occurs  within  the 
territory  of  the  United  States.  Such 
families  are  considered  to  receive 
indirect  notification  benefits  from  the 
proposed  rule.  If  such  families  are 
accounted  for,  in  addition  to  the 
families  and  host  governments  counted 
above,  then,  were  the  rule  in  effect  for 
a  ten-year  period,  the  Department 
estimates  that  more  prompt  and 
accurate  notification  of  the  families  and 
host  governments  of  877  victims  of 
aviation  disasters  would  have  taken 
place.  The  cost  of  the  more  prompt  and 
accurate  initial  notification  to  these 
direct  and  indirect  beneficiaries,  on  a 
per  victim  basis,  now  ranges  between 
about  $238,000  and  $364,500. 

A  different  perspective  on  the  cost  of 
the  proposed  rule  can  be  gained  from 
assuming  that  all  recurring  annual  costs 
of  the  proposed  rule  are  paid  by  the 
passengers  that  provide  passenger 
manifest  information.  Employing  this 
line  of  reasoning  (this  is  an  "as  if 
analysis  since  the  Preliminary 
Regulatory  Evaluation  that  accompanies 
the  NPRM  in  the  docket  does  not 
calculate  who  will  be  able,  or  not  able, 
tcTpass  along  the  costs  of  imposing  a 
passenger  manifest  information 
requirement),  were  the  proposed  rule  in 
effect  in  1994  when  about  71.5  million 
passenger  (one-way)  trips  to  and  from 
the  United  States  would  have  been 
covered,  the  estimated  cost  per 
passenger  j>er  one-way  trip  would  have 
ranged  between  about  $0.39  and  $0.63. 
The  estimated  cost  per  passenger  per 
round-trip  would  have  been  double 
these  amounts,  and  would  have  ranged 
between  about  $0.77  and  $1.25. 
(Numbers  may  not  add  exactly  due  to  ■ 
roimding.) 

To  summarize  the  above,  direct  and 
indirect  benefits  of  the  proposed  rule 
accrue  regarding  more  prompt  and 
accurate  initial  notification  of  the 
families  of  U.S.-citizen  victims  of  an 
aviation  disaster  on  a  flight  to  and  from 
the  United  States  that  occurs  outside  the 
United  States  (direct)  and  within  the 
territory  of  the  United  States  (indirect). 
Direct  notification  benefits  also  accrue 
to  the  host  governments  of  foreign 
citizens  of  aviation  disasters  that  occur 
anywhere  (outside  or  within  the 
territory  of  the  United  States)  on  U.S.  air 
carriers,  since  the  Department  of  State  is 
able  to  respond  to  the  inquiries  of  these 
governments  more  quickly. 


An  idea  of  the  magnitude  of  the 
reduction  in  initial  notification  time  of 
families  of  U.S.-citizen  victims  of 
aviation  disasters  that  occur  outside  the 
United  States  that  might  occur  under 
the  proposed  rule  may  be  gained  from 
examining  the  notification  experience  in 
the  Pan  Am  Flight  103  aviation  disaster. 
There,  according  to  the  Report  of  the 
President's  Commission  on  Aviation 
Security  and  Terrorism,  some  families 
of  victims  were  notified  by  Pan 
American  within  about  nine  hours  or 
less  after  the  disaster  was  learned  of, 
and  all  families  were  notified  by  Pan 
American  within  about  43  hours  or  less 
after  the  disaster  was  learned  of. 
Compliance  with  the  proposed  rule  in 
the  case  of  Pan  Am  Flight  103  should 
have  reduced  notification  times  (to  the 
extent  that  passengers  chose  to  provide 
emergency  contact  information)  by  a 
maximum  of  about  six  to  eight  hours  for 
the  first  group  of  families  of  victims, 
and  by  a  maximum  of  about  40  to  42 
hours  for  the  remainder  of  the  families 
of  victims. 

A  third  direct  benefit  of  the  proposed 
rule  lies  outside  the  realm  of 
notification  benefits  and  was  not 
mentioned  above.  This  third  direct 
benefit  of  the  proposed  rule  is  an 
expected  general  increase  in  the  disaster 
response  capability  of  the  Department  of 
State  following  an  aviation  disaster. 
According  to  the  Report  of  the 
President's  Commission  on  Aviation 
Security  and  Terrorism: 

Failure  to  secure  the  (passenger)  manifest 
quickly  had  a  negative  ripple  effect  on  the 
State  Department's  image  in  subsequent 
activities.  Thereafter,  the  Department 
appeared  to  lack  control  over  who  should 
notify  next  of  kin,  an  accurate  list  of  next  of 
kin,  and  communications  with  the  families, 
(p.  101) 

Some  idea  of  how  much  more  quickly 
the  Department  of  State  might,  under 
the  proposed  rule,  receive  passenger 
manifest  information  following  an 
aviation  disaster  may  be  gained  from 
examining  the  Pan  Am  Flight  103 
aviation  disaster  experience.  There,  the 
Department  of  State  was  given  by  Pan 
American  an  initial  passenger  manifest, 
consisting  of  surnames  and  first  initials, 
about  7  hours  after  the  disaster  was 
learned  of.  A  passenger  manifest 
containing  more  complete  passenger 
information  together  with  contact 
information  was  provided  to  the 
Department  of  State  about  43  hours  after 
the  disaster  was  learned  of,  and,  at  that 
time,  Pan  American  also  notified  the 
Department  of  State  that  all  families  of 
victims  had  been  notified.  The  results  of 
compliance  with  the  proposed  rule  in 
the  case  of  Pan  Am  Flight  103  should 
have  resulted  in  the  provision  of  a 
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passenger  manifest  together  with 
emergency  contact  information  (to  the 
extent  that  pessengers  chose  to  provide 
emergency  contact  information)  to  the 
Department  of  State  in  one  to  three 
hours  after  the  disaster  was  learned  of. 

The  Department  seeks,  within  present 
authority,  to  achieve  more  prompt 
provision  of  tnanifest  information  and 
initial  notification  of  fomilies  of  victims 
in  the  most  cxtst  effiective  way  that  is 
possible.  How  to  achieve  this  result  is 
open  to  a  g04Hl  deal  of  uncertainty  and 
potential  controversy.  In  order  to  reduce 
the  potential  costs  of  the  proposed  rule, 
the  Department  could  reduce  passenger 
manifest  requirements  to  the  absolute 
minimums  required  bv  49  USC  44909. 
The  Department  could,  for  example,  not 
cover  foreign  carriers.  However, 
elimination  of  the  coverage  of  foreign 
carriers  from  the  proposed  rule  would 
mean  that  about  one  half  (40  percent)  of 
all  U.S.  citizens  traveling  between  the 
United  States  and  foreign  countries 
would  be  exempt  firom  providing  the 
passenger  manifest  information  that  is 
required  by  49  USC  44909.  Omission  of 
this  large  a  portion  of  U.S.  citizens 
traveling  between  the  United  States  and 
foreign  countries  would  severely  limit 
the  ability  of  the  Department  of  State  to 
comply  with  the  notification 
responsibilities  that  it  is  assigned  by 
P.L.  101-604, 

In  requesting  comment  on  requiring 
carriers  to  collect  passenger  date  of  birth 
(DOB)  as  an  element  of  passenger 
manifest  information,  either  in  addition 
to  those  required  by  49  USC  44909,  or 
as  a  substitute  for  passport  number/ 
passport  number  and  issuing  country 
code,  the  Department  is  exploring  what 
are  the  best  types  of  information  that  are 
available  to  be  collected  in  order  to 
insure  more  prompt  and  accurate  initial 
notification.  Collecting  EXDB  may 
encourage  wider  participation  in  the 
U.S.  Customsl  Service's  Advance 
Passenger  Information  System  (APIS), 
which  has  ofisetting  benefits  to  air 
carriers  and  pessengers  in  the  form  of 
t)etter  passenger  facilitation.  Moreover, 
as  is  explained  more  fully  in  the 
Preliminary  Regulatory  Evaluation,  the 
incremental  burden  of  a  rule  based  on 
the  statutorily-required  information 
could  be  reduced  by  as  much  as  50 
percent  for  anty  APIS-covered  flight, 
since  the  information  requirements  of 
APIS  and  the  proposed  rule  overlap. 
Since  DOB  is  recorded  for  more  APIS- 
covered  passengers  than  is  passport 
number,  and  DOB  is  known  by 
passengers,  wbereas  passen^rs  do  not 
usually  know|Lheir  {jassport  number, 
collecting  DOp  may  be,  as  well,  less 
burdensome  overall  than  collecting 
passport  number/passport  number  and 


issuing  country  code.  This  may  even  be 
the  case  if  DOB  is  collected  for  all 
locations,  whereas  passport  number/ 
passport  number  and  issuing  country 
code  is  only  envisioned  to  be  collected 
for  countries  that  require  a  passport  for 
travel  to  them. 

As  is  mentioned  in  the  proposed  rule, 
the  Department  seeks  to  the  extent 
possible  within  statutory  constraints  to 
not  unduly  burden  smaller  air  carriers. 
Our  decision  to  allow  all  air  carriers  to 
choose  the  method  of  meeting  the 
requirements  of  the  proposed  rule 
should  benefit  small  air  carriers  who 
may  wish  to  use  low-technology 
methods,  such  as  the  approach 
suggested  in  ANPRM  comments  by  the 
group,  "Victims  of  Pan  Am  Flight  103," 
which  proposed  that  boarding  passes  be 
redesigned  to  have  a  detachable  stub 
that  could  be  filled  out  by  passengers 
and  dropped  in  a  box  just  before 
boarding  a  flight.  In  these  comments,  it 
was  argued  that  such  a  method  woidd 
require  little  work  for  the  airlines  and, 
among  other  things,  would  allow  an  air 
carrier  to  deliver  a  correct  manifest  to 
the  State  Department  quickly  by  using  a 
scanner  on  the  stubs. 

Moreover,  as  was  stated  above,  the 
Department  will  consider  delaying  the 
effective  date  of  the  proposed  rule  for 
small  air  carriers  for  a  reasonable 
amount  of  time. 

The  actual  costs  of  a  passenger 
manifest  requirement  will  depend  on  a 
number  of  critical  implementation  and 
cost  assumptions.  With  regard  to  carrier 
participation  in  the  APIS  program,  for 
example,  it  is  a  goal  of  the  U.S.  Customs 
Service  to  have  APIS  cover  55  percent 
of  all  U.S.-arriving  passengers  by  the 
end  of  FY  1996,  and  we  assiune  that  for 
these  passengers  the  incremental  costs 
of  the  manifest  requirement  could  be 
relatively  low.  As  is  mentioned  in  the 
Preliminary  Regulatory  Evaluation,  two 
U.S.  air  carriers  have  gone  to  the 
collection  of  APIS  information  for 
outbound  passengers  ("Outbound  API"). 
The  information  is  collected  for  the 
outbound  passenger  and  then  stored  for 
input  into  the  APIS  system  wlien  the 
passenger  returns  to  the  United  States. 
These  carriers  should  have  available  for 
many  passengers'  round  trips, 
information  that  duplicates  some  of  the 
information  that  is  required  in  the 
proposed  rule.  More  air  carriers  may 
collect  Outbound  API  once  DOT 
implements  a  passenger  manifest 
requirement.  Nevertheless,  subject  to 
how  air  carriers  participating  in  the 
APIS  program  choose  generally  to 
implement  the  overlapping  passenger 
manifest  requirement,  participation  in 
the  APIS  program  may  not  influence  the 
incremental  costs  of  a  passenger 


manifest  requirement  on  U.S.  departing 
passengers.  Thus,  even  if  a  carrier 
participates  in  APIS,  passenger  manifest 
information  requirements  applied  to  its 
outbound  flights  may  still  create 
potentially  high  incremental  costs. 

The  Department  is  also  somewhat 
uncertain  as  to  the  final  choice  of 
technique  that  carriers  will  choose  in 
fulfilling  their  statutory  obligation  to 
collect  passenger  manifest  information. 
The  choice  could  affect  our  calculation 
of  the  actual  economic  impact  of  a 
passenger  manifest  requirement. 
Smaller  carriers  could  have  more 
flexibility  in  their  choice  of  technique. 
As  is  explained  in  the  Preliminary 
Regulatory  Evaluation,  air  carriers  that 
use  smaller  aircraft,  and  whose  smaller 
passenger  loads  would  be  less  likely  to 
cause  congestion  at  the  airport,  would 
seem  to  be  most  able  to  take  advantage 
of  lower  technology  or  manual  methods 
of  collecting  passenger  manifest 
information  that  mi^t  take  place  at  the 
airport.  Doing  so  could  result  in  small 
costs  to  the  carriers  and  virtually  no 
time  forgone  on  the  part  of  the 
passengers  from  whom  the  information 
was  collected,  if  the  collection  was 
structured  to  occupy  already  available 
time.  One  such  method  was  mentioned 
above  and  would  require  passengers  to 
submit  passenger  manifest  information 
on  a  portion  of  the  boarding  pass  that 
is  collected  by  air  carriers  prior  to 
boarding.  However,  we  believe  that  only 
a  small  portion  of  U.S.-dtizen  trips 
between  the  United  States  and  foreign 
coujitries  take  place  on  air  carriers  using 
smaller  aircraft.  And,  moreover,  most 
ANPRM  commenters  indicated  that 
passenger  manifest  information  would 
be  collected  using  Computer 
Reservation  Systems  (CRSs). 
Nonetheless,  if  further  comment 
suggests  that  a  substantial  niunber  of 
carriers  would  use  low  technology 
methods  of  collecting  passenger 
manifest  information,  some  downward 
adjustment  of  the  cost  estimates  of 
proposed  rule  could  be  warranted. 

Fmally,  the  Department  is  concerned 
about  the  reasonableness  of  some  of  the 
analytical  imderpinnings  of  the 
comments  that  were  submitted  in 
response  to  the  ANPRM  and  the 
President's  Regulatory  Moratorium  and 
Review.  In  developing  estimates  of  the 
cost  of  the  proposed  rule,  the 
Department  has  relied  upon  these 
comments  generally  but  has  made 
adjustments  to  them.  While  the 
passenger  manifest  information 
collection  time  estimates  that  appear  in 
comments  seem  to  be  plausible,  the 
Department  is  very  concerned  about  the 
accuracy  of  the  (implied)  cost  estimates 
for  air  carrier  reservation  and  check-in 
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personnel  compensation.  As  is  gone  into 
in  detail  in  the  Preliminary  Regulatory 
Evaluation,  wages  imputed  from  the 
cost  estimates  submitted  in  response  to 
the  ANPRM  work  out  to  be  far  higher 
than  would  have  been  expected.  In  the 
most  extreme  case,  they  work  out  to  be 
about  $44.00  per  hour  or  $91,500.00  per 
annum.  Such  wage  rates  are  difficult  to 
reconcile  and  have  been  adjusted 
dowmward  in  the  DOT  estimates  of  the 
cost  of  the  proposed  rule.  In  place  of 
them  the  Department  has  used  a  yearly 
total  compensation  (salary  plus  fringe 
benefits)  figure  based  on  a  Bureau  of 
Labor  Statistics  (BLS)  proxy 
occupational  category.  This  figure,  in 
1994  dollars,  is  about  $30,500.00. 
However,  as  was  shown  at  the 
beginning  of  this  section,  even  using  the 
BLS  total  compensation  figures, 
Departmental  estimates  of  the  cost  of  the 


proposed  rule  continue  to  indicate  a 
large  cost  of  implementing  the 
passenger  manifest  information 
requirement  in  49  USC  44909. 
Moreover,  the  Departmental  estimates 
are  based  on  the  40  second  estimate 
given  in  the  ANPRM  comments  of 
British  Airways  for  the  additional  time 
it  would  take  to  solicit  and  collect,  at 
the  time  of  airport  check-in,  the 
passenger  manifest  information 
specified  in  the  statute.  It  was  also 
assumed  in  the  Departmental  estimates 
that  it  would  take  this  same  amount  of 
time  to  solicit  and  collect  passenger 
manifest  information  at  the  time  of 
reservation. 

Adding  seconds  to  or  subtracting 
seconds  from  the  40  second  estimate  has 
substantial  implications  for  the 
estimates  of  the  cost  of  the  proposed 
rule.  For  example,  a  one-second 


increase  in  the  amount  of  time  that  it  is 
expected  to  take  to  soHcit/coUect  all 
passenger  manifest  information 
increases  the  estimated  overall  annual 
recurring  costs  of  the  proposed  rule  by 
between  about  $691,000  to  $1.1  million, 
broken  down  by:  U.S.  air  carriers 
$109,900;  foreign  air  carriers  $44,900; 
travel  agents  $107,200;  and  passengers 
time  forgone  between  about  $429,000 
and  $858,000.  A  sensitivity  analysis  of 
the  economic  model  that  is  used  to 
estimate  the  costs  of  the  proposed  rule 
using  values  of  40,  45,  50,  55,  and  60 
seconds  (that  is,  the  case  presented  at 
the  beginning  of  this  section  and  then 
adding  5, 10, 15,  and  20  additional 
seconds)  as  the  amount  of  overall 
additional  time  that  it  is  assumed  to 
take  to  solicit  and  collect  passenger 
manifest  information  yields  the 
following  results: 


Type  of  cost 


Annual  Recurring  (low)  

Annual  Recurring  (high)  

— U.S.  Carriers  

— Foreign  Carriers »... 

—Travel  Agents 

— Passeng.  time  (low)  , 

— Passeng.  time  (high) 

Per  enhanced  notification  (low)  ., 
Per  enhanced  notification  (high) 

Per  one-way  trip  (low)  

Per  one-way  trip  (high)  


Numl)er  of  seconds  to  solicit  and  collect  passenger  manifest  informa- 
tion 


40  sec. 


$27.6  HTMl 

$44.8  mil 
$4.4  mil  .. 
$1.8  mil  .. 
$4.3  mil  .. 
$17.2  mil 
$34.3  mil 
$238,200 
$384,400 

$0.39 

$0.63 


45  sec. 


$31.1  mil  . 
$50.4  mil  . 
$4.9  mil  .. 
$2.0  mil  .. 
$4.8  mil  .. 
$19.3  mil 
$38.6  mil 
$263,600 
$405,700 

$0.43 

$0.71  


$34.6  mil 
$56.0  mil 
$5.5  mil  .. 
$2.2  mil  .. 
$5.4  mil  .. 
$21 .5  mil 
$42.9  mil 
$289,000 
$446,900 

$0.48 

$0.78 


55  sec. 


$38.0  mil 
$61 .6  mil 
S6.0  mil  .. 
$2.5  mil  .. 
$5.9  mil  .. 
$23.6  mil 
$47.2  mil 
$314,500 
$488,100 

$0.53 

$0.86 


60  sec. 


$41.5  mil. 

S672rrH. 

$6.6  mil. 

$2.7  mil. 

$6.4  mil. 

$25.7  mil. 

$51.5mri. 

$339,900. 

$529,300. 

$0.58. 

$0.94. 


The  Department  seeks  to  derive  final 
estimates  of  the  cost  of  the  proposed 
rule  that  are  as  accurate  as  possible. 
Toward  this  end,  the  Department  invites 
general  comments  on  any  and  all 
aspects  of  the  methods  used  to  estimate 
the  costs  of  the  proposed  rule  that  are 
contained  in  the  Preliminary  Regulatory 
Evaluation.  In  addition,  the  Department 
invites  comments  on  the  following  six 
questions: 

1.  On  average,  what  is  the  dollar 
amount  for  hoiu-ly  total  compensation 
for  air  carrier  reservations  personnel, 
who  would  be  collecting  passenger 
manifest  information?  What  portion  of 
the  total  compensation  figure  is  for 
salary  and  for  fringe  benefits? 

2.  On  average,  what  is  the  dollar 
amount  for  hourly  total  compensation 
for  air  carrier  check-in  personnel,  who 
would  be  collecting  passenger  manifest 
information?  What  portion  of  the  total 
compensation  figure  is  for  salary  and  for 
fringe  benefits? 

3.  On  average,  what  is  the  dollar 
amount  for  hourly  total  compensation 
for  travel  agents,  who  would  be 
collecting  passenger  manifest 


information?  What  portion  of  the  total 
compensation  figiu«  is  for  salary  and  for 
fringe  benefits? 

4.  What  percentage  of  reservations  for 
a  flight  are  subsequently  canceled  and 
then  the  same  seat  is  resold  to  someone 
who  actually  boards  the  flight?  That  is, 
on  average,  for  every  100  persons  that 
eventually  board  an  aircraft,  from  the 
time  that  the  flight  was  available  to  be 
booked  how  many  persons  have  made 
reservations? 

5.  Comments  received  by  the 
-Department  in  response  to  the  ANPRM 

and  otherwise  have  indicated  that,  were 
a  passenger  manifest  information 
requirement  to  be  implemented,  at 
many  airports  it  would  not  be  possible 
for  air  carriers  to  expand  counter  space 
and  employ  more  check-in  persormel  in 
order  to  maintain  existing  check-in 
times.  All  other  things  being  equal,  if 
this  is  the  case,  and  other  methods  can 
not  be  found  for  collecting  additional 
passenger  manifest  information  more 
quickly  at  check- in  or  beforehand, 
congestion  could  result  at  airports.  Such 
congestion  could  cause  an  individual 
passenger  to  suffer  delays  as  he  or  she 


waits  for  other  passengers  to  provide 
information,  in  addition  to  the  amount 
of  time  it  takes  for  the  individual 
passenger  to  provide  information.  The 
comments  received,  however,  offered  no 
guidance  on  how  to  quantify  these 
congestion  costs.  The  Department 
solicits  comment  on  how,  were  they  to 
occur,  such  congestion  costs  could  be 
integrated  into  the  economic  model  in 
the  Prehminary  Regulatory  Evaluation 
that  underlies  the  Departmental 
estimates  of  the  costs  of  the  proposed 
rule.  How  could  sensitivity  analyses  be 
performed  on  the  congestion  aspects  of 
the  resulting  model? 

6.  The  Department  requests  comments 
on  the  amount  of  fixed,  one-time  costs 
associated  with  the  rule.  From  ANPRM 
comments,  these  costs  would  include 
primarily  the  cost  of  programmers'  time 
(salaries  and  benefits).  We  ask  that 
commenters  provide  information  in  as 
much  detail  as  possible  on  the  one-time 
costs  associated  with  the  proposed  rule, 
as  well  as  all  supporting  explanations  of 
the  source  and  derivation  of  the  data. 
We  specifically  invite  comments 
regarding  the  possible  use  of  computer 
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reservations  systems  or  other  current 
data  systems  to  meet  the  goals  of  the 
proposed  rule  land  the  estimated  cost  of 
changes  to  the$e  systems. 

Regulatory  Flfxibility  Act 

The  Regulatjjry  Flexibility  Act  was 
enacted  by  thej  United  States  Congress  to 
ensure  that  sniall  businesses  are  not 
disproportionately  burdened  by  rules 
and  regulations  promulgated  by  the 
Government.  At  the  same  time,  49  USC 
44909  mandates  that  "the  Secretary  of 
Transportatioi^  shall  require  all  United 
States  air  carriers  to  provide  a  passenger 
manifest  for  any  flight  to  appropriate 
representative^  of  the  United  States 
Department  of  jState."  In  its  efforts  both 
to  comply  with  49  USC  44909  and  not 
to  disproportionately  burden  the  smaller 
air  carriers  and  travel  agents,  the 
Department  pri)poses  to  allow  the 
carriers  to  devf  lop  their  own  passenger 
manifest  data  oollection  systems. 
Smaller  air  carriers  will  be  free  to  adopt 
a  system  that  n  linimizes  the  burden  on 
them,  so  long  a|s  that  system  is  capable 
of  meeting  the  requirements  set  out  in 
the  statute.  If  adopted,  the  rule  would 
affect  air  taxi  operators,  commuter 
carriers,  charter  operators,  and  possibly 
travel  agents.  Sbme  of  these  entities  may 
be  "small  entities"  within  the  meaning 
of  the  Regulatory  Flexibility  Act. 
Although  the  rule  might  affect  a 
substantial  nui^ber  oif  small  entities  if  it 
is  adopted  as  proposed,  we  do  not 
believe  that  there  would  be  a  significant 
economic  impaict  because  of  the 
flexibility  provided  by  the  proposal.  We 
specifically  ret^est  comments  on 
whether  there  are  significant  economic 
impacts  on  small  entities  that  we  have 
not  identified  or  that  we  should 
consider  differently.  In  addition,  we 
request  comments  on  whether  this  rule 
would  have  any  disproportionate 
impact  on  travel  agents.  Based  on  the 
information  available  at  this  time,  I 
certify  that  this  rule  would  not,  if 
adopted  as  proposed,  have  a  significant 
economic  impact  on  a  substantial 
number  of  smalt  entities. 

International  IVade  Impact  Statement 

This  regulation  would  apply  to  all  air 
carriers  and  foreign  air  carriers  that 
choose  to  serve  tthe  United  States.  The 
rule  should  notjaffect  either  a  U.S.  air 
carrier's  ability  to  compete  in 
international  m^kets  or  a  foreign  air 
carrier's  efforts  io  compete  in  the  United 
States.  Neither  Should  the  overall  level 
of  travel  to  and  from  the  United  States 
be  affected.       I 

Paperwork  Re<ftiction  Act 

This  NPRM  contains  information 
collections  that  jare  subject  to  review  by 


OMB  under  the  Paperwork  Reduction 
Act  of  1995  (P.L  104-13).  The  Utle, 
description,  and  respondent  description 
of  the  information  collections  are  show 
below  and  an  estimate  of  the  annual 
recordkeeping  and  periodic  reporting 
burden.  Included  in  the  estimate  is  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

Title:  Passenger  Manifest  Information. 

Need  for  Information:  The 
information  is  required  by  49  USC 
44909  for  use  by  the  State  Department; 

Proposed  Use  of  Information:  The 
State  Department  would  use  the 
information  to  inform  passenger- 
designated  emergency  contacts  about 
aviation  disasters  and  to  answer 
inquiries  from  foreign  governments 
regarding  aviation  disasters.  The 
information  may  be  input  into  the  U.S. 
Customs  Service's  Advance  Passenger 
Information  System  (APIS)  where  it 
would  be  used  to  facilitate  the 
processing  of  low-risk  passengers, 
identify  high-risk  passengers,  and 
facilitate  the  operations  of  air  carriers, 
airports,  and  other  government  agencies. 

Frequency:  The  manifests  would  be 
collected  and  maintained  for  each 
covered  flight: 

Burden  Estimate:  Between  $27.6  and 
44.8  million  per  annum  for  air  carriers, 
foreign  air  carriers,  travel  agents,  and 
passengers; 

Respondents:  About  71.5  million 
passengers  per  year  at  a  rate  of  between 
one  or  two  collections  per  passenger;  at 
least  1,074  U.S.  air  carriers,  and  493 
foreign  air  carriers.  We  are  unable  to 
quantify  the  number  of  travel  agents  that 
will  be  affected  by  this  rule  at  this  time; 

Form(s):  No  particular  format  or  form 
would  be  required; 

Average  biutien  hours  per  respondent; 
An  average  of  about  36  seconds  per 
collection. 

Individuals  and  organizations  may 
submit  comments  on  the  information 
collection  requirements  by  (insert  date 
60  days  after  publication  in  the  Federal 
Register)  and  should  direct  them  to  the 
docket  for  this  proceeding  and  the 
Office  of  Management  and  Budget,  New 
Executive  Office  Bxiilding,  Room  10202, 
Washington,  DC  20503,  Attention:  Desk 
Officer  for  DOT/OST.  Persons  are  not 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 

Federalian  Implications 

The  regulation  proposed  herein  has 
no  direct  impact  on  the  individual 
states,  on  the  balance  of  power  in  their 
respective  governments,  or  on  the 


burden  of  responsibilities  assigned  them 
by  the  national  government.  In 
accordance  with  Executive  Order  12612. 
preparation  of  a  Federalism  Assessment 
is,  therefore,  not  required. 

List  of  Sobiects  in  14  CFR  Part  243 

Air  carriers.  Aircraft,  Air  taxis.  Air 
transportation.  Charter  flights.  Foreign 
air  carriers,  Foreign  relations.  Reporting 
and  recordkeeping  requirements. 
Security. 

Accordingly,  the  E)epartment 
proposes  to  add  a  new  part  243,  in 
chapter  n  of  title  14  of  the  Code  of 
Federal  Regulations  that  would  read  as 
follows: 

PART  243— PASSENGER  MANIFEST 
INFORMATION 


docs. 
243.1 
243.3 
243.5 
243.7 
243.9 


Purpose. 

Definitions. 

Applicability. 

Information  collection  requirements. 

Procedures  for  collecting  and 
maintaining  the  information. 
243.11    Transmission  of  information  after  an 

aviation  disaster. 
243.13    Filing  requirements. 
243.15    Conflicts  with  foreign  law. 
243.17    Enforcement. 
243.19    Qvil  and  criminal  penalties. 
243.21    Waivers. 

Authority:  49  U.S.C.  40101,  40105,  40113, 
40114,  41708.  41709,  41711  ,  41501,  41702, 
41712,44909,46301,46310,46316. 

S  243.1    Purpose. 

The  purpose  of  this  part  is  to  ensure 
that  the  U.S.  Department  of 
Transportation  and  the  U.S.  Department ' 
of  State  have  prompt  and  adequate 
information  in  case  of  an  aviation 
disaster  on  specified  international 
ffights.  This  part  is  mandated  by  49 
U.S.C.  44909.  . 

§243.3    Definitions.  ^ 

Air  piracy  means  any  seizure  or 
exercise  of  control,  by  force  or  violence 
or  threat  of  force  or  violence,  or  by  any 
other  form  of  intimidation,  and  with 
wrongful  intent,  of  an  aircraft. 
■'   Aviation  disaster  means: 

(1)  An  occurrence  associated  writh  the 
operation  of  an  aircraft  that  takes  place 
between  the  time  any  passengers  have 
boarded  the  aircraft  with  the  intention 
of  flight  and  the  time  all  such  persons 
have  disembarked  or  have  been 
removed  from  the  aircraft,  and  in  which 
any  person  suffers  death  or  serious 
injury  or  in  which  the  aircraft  receives 
substantial  damage,  and  in  which  the 
death,  injury  or  damage  was  caused  by 
a  crash,  fire,  collision,  sabotage  or 
accident; 

(2)  A  missing  aircraft;  or 

(3)  An  act  of  air  piracy. . 
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Covered  flight  means  a  flight  segment 
operating  to  or  from  the  United  States 
(i.e.,  the  flight  segment  where  the  last 
point  of  departure  or  the  first  point  of 
arrival  is  in  the  United  States.)  A 
covered  flight  does  not  include  a  flight 
in  which  both  the  origin  and  destination 
points  are  in  the  United  States,  nor  does 
it  include  segments  between  U.S.  cities 
of  flights  originating  or  terminating  in  a 
foreign  country,  even  though  some 
portion  of  the  flight  segment  is  over 
territory  not  belonging  to  the  United 
States. 

Emergency  contact  means  a  person  or 
entity  that  should  be  contacted  in  case 
of  an  aviation  disaster.  The  contact  need 
not  have  any  particular  relationship  to 
a  passenger. 

Full  name  means  given  name,  middle 
name  or  initial,  if  any,  and  family  name 
or  surname. 

Passenger  means  every  person  aboard 
a  covered  flight  segment  regardless  of 
whether  he  or  she  paid  for  the 
transportation,  had  a  reservation,  or 
occupied  a  seat,  except  the  crew" 
operating  the  flight.  For  the  purposes  of 
this  part,  passenger  includes,  but  is  not 
limited  to,  a  revenue  and  non-revenue 
passenger,  a  person  holding  a  confirmed 
reservation,  a  standby  or  walkup,  a 
person  rerouted  from  another  flight  or 
airline,  an  infant  held  upon  a  person's 
lap  and  any  other  person  not  occupying 
a  seat.  Airline  persormel  who  are  on 
board  but  not  working  on  that  particular 
flight  segment  would  be  considered 
passengers  for  the  purpose  of  this  part. 

Passport  Issuing  Country  Code  means 
the  standard  two-letter  designation  for 
the  country  that  issued  the  passpcHl. 

United  States  means  the  States 
comprising  the  United  States  of 
America,  the  District  of  Columbia,  and 
the  territories  and  possessions  of  the 
United  States,  including  the  territorial 
sea  and  the  overlying  airspeice. 

U.S.  citizen  includes  United  States 
nationals  as  defined  in  8  U.S.C. 
1101(a)(22)  and  lawful  permanent 
residents  of  the  United  States. 

U.S.  lawful  permanent  resident 
includes  those  defined  in  8  U.S.Q 
1101(a)(20). 

§243.5    Applicability. 

This  part  applies  to  covered  flights 
operated  by  air  carriers  and  foreign  air 
carriers. 

§  243.7    Information  collection 
requirements. 

(a)  For  covered  flights,  each  U.S.  air 
carrier  shall: 

(1)  collect  the  full  name  and  passport 
number  and  issuing  country  code  for 
each  passenger.  Collection  of  a  passport 
number  and  issuing  country  code  is  not 


required  if  the  passenger  is  not  required 
to  present  his  or  her  passport  for  travel 
to  the  foreign  point  involved.  Passengers 
for  whom  this  information  is  not 
obtained  shall  not  be  boarded; 

(2)  solicit  a  name  and  telephone 
number  of  an  emergency  contact  fix>m 
each  passenger;  and 

(3)  maintain  a  record  of  the 
information  collected  pursuant  to  this 
section  as  well  as  a  record  of  each 
passenger  who  declines  to  provide  an 
emergency  contact. 

(b)  For  covered  flights,  each  foreign 
air  carrier  shall; 

(1)  collect  the  full  name  and  passport 
number  for  each  passenger  who  is  a  U.S. 
citizen  or  a  U.S.  lawful  permanent 
resident.  Collection  of  a  passport 
niunber  is  not  required  if  the  passenger 
is  not  required  to  present  his  or  her 
passport  for  travel  to  the  foreign  point 
involved.  U.S.-citizen  passengers  or  U.S. 
lawful  permanent  residents  for  whom 
this  information  is  not  obtained  shall 
not  be  boarded; 

(2)  solicit  a  name  and  telephone 
number  of  an  emergency  contact  from 
each  passenger  who  is  a  U.S.  citizen  or 
a  U.S.  lawful  permanent  resident;  and 

(3)  maintain  a  record  of  the 
information  collected  pursuant  to  this 
section  as  well  as  a  record  of  each 
passenger  who  declines  to  provide  an 
emergency  contact. 

$  243.9    Procedures  for  collecting  and 
maintaining  ttie  information. 

Air  carriers  and  foreign  air  carriers 
may  use  any  method  or  procedure  to 
collect,  store  and  transmit  the  required 
information,  subject  to  the  following 
conditions: 

(a)  Information  on  individual 
passengers  shall  be  collected  before 
each  passenger  boards  the  aircraft  on  a 
covered  flight  segment. 

(b)  The  information,  shall  be  kept  for 
at  least  24  hours  after  the  completion  or 
cancellation  of  the  covered  flight. 

(c)  To  the  extent  that  such 
information  would  otherwise  be 
confidential,  the  information  shall  be 
kept  confidential  and  shall  be  released 
only  to  the  U.S.  E)epartment  of  State  or 
U.S.  Department  of  Transportation  in 
the  event  of  an  aviation  disaster  or 
pursuant  to  U.S.  Department  of 
Transportation  oversight  of  this  part. 
The  only  exception  to  this  requirement 
is  that  the  information  may  be  provided 
for  use  in  the  Advance  Passenger 
Information  System,  and  to  other  U.S.  or 
foreign  governmental  entities  as  may  be 
authorized  by  the  Department  of 
Transportation. 


S  243.1 1    Transmission  of  information  after 
an  aviation  disaster. 

(a)  Each  air  carrier  and  foreign  air 
carrier  shall  inform  the  Director,  Office 
of  Intelligence  and  Security.  U.S. 
Department  of  Transportation,  and  the 
Director  of  American  Citizen  Services, 
Bureau  of  Consular  Affairs,  U.S. 
Department  of  State  immediately  upon 
learning  of  an  aviation  disaster 
involving  a  covered  flight  segment 
operated  by  that  carrier. 

(b)  Each  air  carrier  and  foreign  air 
carrier  shall  transmit  a  complete  and 
accurate  compilation  of  the  information 
collected  pursuant  §  243.7  of  this  part  to 
the  U.S.  Ciepartment  of  Transportation 
and  the  U.S.  Department  of  State  within 
1  hour  after  the  carrier  learns  of  the 
disaster.  If  it  is  not  technologically 
feasible  or  reasonable  to  fulfill  the  1- 
hour  requirement,  then  the  information 
shall  be  transmitted  as  expeditiously  as 
possible,  but  not  later  than  3  hours  after 
the  carrier  learns  of  the  disaster. 

§243.13    Filing  requirements. 

(a)  Each  air  carrier  and  foreign  air 
carrier  that  operates  one  or  more 
covered  flights  shall  file  with  the  U.S. 
Department  of  Transportation  a 
statement  summarizing  how  it  will 
transmit  and  collect  the  passenger 
manifest  information  required  by  this 
part  on  or  before  the  date  it  begins 
collection.  This  description  shall 
include  a  24-hour  contact  at  the  carrier 
who  can  be  consulted  concerning 
information  to  be  provided  to  the  U.S. 
Department  of  State  or  U.S.  Department 
of  Transportation  and  shall  include 
sufficient  detail  to  permit  these 
Departments  to  develop  appropriate 
methods  of  receiving  the  information. 

(b)  Each  air  carrier  and  foreign  air 
carrier  shall  notify  the  DOT  of  any 
contact  change  and  shall  file  a 
description  of  any  significant  change  in 
its  means  of  transmitting  or  collecting 
manifest  information  on  or  before  the 
date  the  change  is  made. 

(c)  All  filings  under  this  section 
should  be  submitted  to  the  Office  of 
Intelligence  and  Security  (S-60),  Office 
of  the  Secretary,  U.S.  Department  of 
Transportation,  400  Seventh  Street, 
SW.,  Washington,  DC  20590. 

§243.15    Conflict  Witt)  foreign  laws. 

(a)  Air  carriers  and  foreign  air  carriers 
are  not  required  to  solicit  or  collect 
information  under  this  part  in  countries 
where  such  solicitation  or  collection 
would  violate  applicable  foreign  law, 
but  only  to  the  extent  that  such 
solicitation  or  collection  would  violate 
applicable  foreign  law. 

(b)  Air  carriers  and  foreign  air  carriers 
that  claim  that  such  a  solicitation  or 
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collection  w^ould  violate  applicable 
foreign  law  in  certain  foreign  countries 
shall  inform  the  Office  of  Intelligence 
and  Securitir  (S-60).  U.S.  Department  of 
Transportation,  400  Seventh  Street, 
SW..  Washington.  DC  20590  of  that 
claim  on  or  before  the  effective  date  of 
this  rule,  or;6n  or  before  beginning 
service  between  that  country  and  United 
States.  Such  notification  shall  include 
copies  of  thf  pertinent  foreign  law  as 
well  as  a  certified  translation. 
Notifications  will  also  be  accepted 
directly  from  foreign  governments. 

(c)  The  U.S.  Department  of 
Transportation  shall  maintain  an  up-to- 
date  listing  of  countries  where 
adherence  to  all  or  a  portion  of  this  part 
is  not  required  because  of  a  conflict 
with  applic4ble  foreign  law. 

$243.17    EnlorcamenL 

The  U.S.  Department  of 
Transportation  may  at  any  time  require 
an  air  carriel'  or  foreign  air  carrier  to 
produce  a  passenger  manifest  for  a 
specified  flight  segment  to  ascertain  the 
effectivenesi  of  the  carrier's  system.  In 
addition,  it  inay  require  from  any  air 
carrier  or  foteign  air  carrier  further 
information  about  collection,  storage 
and  transmission  procedures  at  any 
time.  If  the  Department  finds  an  air 
carrier's  or  foreign  air  carrier's  system  to 
be  deficient  J  it  will  require  appropriate 
modifications,  which  must  be 
implemented  within  a  specified  period. 
In  addition,  the  offending  air  carrier  or 
foreign  air  cirrier  may  be  subject  to 
enforcement  action. 

1243.19    CMl  and  crtminai  penalties. 

Each  air  carrier  or  foreign  air  carrier 
that  violatesithe  provisions  of  this  part 
is  subject  to  pivil  and/or  criminal 
penalties  for  each  violation  as  provided 
by  49  U.S.C.  46301,  46310  and  46316. 

1243.21    Waivers. 

The  Department  may  waive 
compliance  with  certain  requirements  of 
this  part  if  an  air  carrier  or  foreign  air 
carrier  has  i*  effect  a  signed 
Memoranduin  of  Understanding  with 
the  Department  of  State  concerning 
cooperation  and  mutual  assistance 
following  aviation  disasters  abroad. 
Carriers  thatjhave  signed  such  a 
Memoranduin  and  that  wish  to  take 
advantage  of  this  shall  submit  two 
copies  of  the)  signed  Memorandum  to 
the  Assistant  Secretary  for  Aviation  and 
International  Affairs,  U.S.  Department  of 
Transportation.  The  carrier  will  be 
informed  by  :the  Assistant  Secretary  for 
Aviation  ana  International  Affairs,  or 
his  or  her  designee,  of  the  provisions  of 
this  part,  if  aiy,  that  are  waived  by  the 
Department  based  on  the  Memorandum. 


Such  determination  will  be  confirmed 
in  writing  to  the  carrier. 

Issued  iii  Washington,  DC.  on  September  4, 
1996. 

Federico  Pena, 

Secretary. 

[FR  Doc.  96-23072  Filed  9-9-96;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  228,  230. 239,  240  and 
249 

[Release  Nos.  33-7326  and  34-37824;  Fila 
NaS7-23-06] 

RIN  3236-AG82 

Expansion  of  Short-Fonm  Registration 
To  Include  Companies  With  Non-voting 
Common  Equity 

AGENCY:  Seciirities  and  Exchange 

Commission.  •   .    ' 


ACTION:  Proposed  rules. 


SUMMARY:  The  Securities  and  Exchange 
Commission  ("Commission")  today 
proposes  amendments  to  rules  and 
Forms  S-3  and  F— 3  under  the  Securities 
Act  of  1933  ("Securities  Act")  to 
include  non-voting  as  weU  as  voting 
common  equity  in  the  computation  of 
the  required  $75  million  aggregate 
market  value  of  conunon  equity  held  by 
non-affiliates  of  the  registrant. 

In  addition,  the  Commission  is 
proposing  conforming  amendments  to 
Form  F-2  under  the  Securities  Act, 
Forms  10-K  and  10-KSB  under  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act")  and  the  definition  of 
"Small  Business  Issuer"  in  Rule  405  and 
in  Item  10  of  Regulation  S-B  under  the 
Securities  Act  and  in  Rule  12b-2  imder 
the  Exchange  Act.  Under  the  proposed 
revisions,  the  aggregate  market  value  of 
voting  and  non-voting  common  equity 
would  be  included  in  the  calculation  of 
the  amount  of  the  required  public  float 
for  issuers  to  qualify  to  use  Form  F-2 
and  to  be  small  business  issuers  and  in 
stating  the  amoiuit  of  the  public  float  on 
Forms  10-K  and  10-KSB. 

DATES:  Comments  should  be  received  on 
or  before  October  10, 1996. 

ADDRESSES:  Comments  should  be 
submitted  in  triplicate  to  Jonathan  G. 
Katz,  Secretary,  U.S.  Securities  and 
Exchange  Commission,  Mail  Slop  6-9, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Comments  also  may  be 
submitted  electronically  at  the  following 
E-mail  address:  rule-comments@sec.gov. 
All  comment  letters  should  refer  to  File 
Number  S7-23-96.  Include  this  file 


nuAiber  on  the  subject  line  if  E-mail  is 
used.  Comment  letters  will  be  available 
for  inspection  and  copying  in  the  Public 
Reference  Room  at  the  same  address. 
Electronically  submitted  comment 
letters  will  be  on  the  Commission's 
Internet  web  site  (http://www.sec.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  J.  Kosterlitz,  Special  Counsel, 
(202)  942-2900.  Office  of  Chief  Counsel. 
Division  of  Corporation  Finance, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Mail  Stop  3-3. 
Washington,  DC  20549. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  is  proposing  amendments 
to  Forms  S-3  '  and  F-3  ^  under  the 
Sectuities  Act  ^  to  include  non-voting 
common  equity  in  the  computation  of 
the  required  public  float.  Conforming 
changes  are  also  proposed  to  be  made  to 
Forms,  F-2,  *  lO-K.'  and  10-KSB  ^  and 
to  the  definition  of  "small  business 
issuer"  in  Rule  405  ^  and  in  Item  10  of 
Regulation  S-B  *  imder  the  Securities 
Act  and.  in  Rule  12b-2  » imder  the 
Exchange  Act.'" 

I.  Introduction  and  Background 

The  Conunission's  short- form 
registration  statements.  Forms  S-3  and 
F-3,  require  as  one  condition  to 
eligibility  for  registration  of  a  primary 
offering  of  non-investment  grade 
securities  (such  as  common  stock)  that 
the  company  have  at  least  $75  million 
of  voting  stock  held  by  non-affiliates 
(referred  to  as  the  "public  float")." 
Some  companies,  both  domestic  and 
foreign,  that  have  significant  amoimts  of 
non-voting  common  stock  held  by  non- 
affiliates  (but  not  significant  amounts  of 
voting  stock)  are  not  eligible  to  use  these 
forms  for  such  an  offering  because  non- 
voting stock  is  not  included  in  the 
calculation  of  the  required  public  float. 
The  revisions  proposed  today  would 
make  Forms  S-3  and  F-3  available  to 
these  issuers  provided  they  otherwise 
qualify  for  these  forms.  These  changes 
are  proposed  to  provide  additional 
flexibility  for  registered  capital  raising 
transactions  by  extending  the 
availability  of  the  short  form  registration 
statements.  The  proposed  revisions  are 


'17  CFR  239.13. 

'  17  CFR  239.33. 

»15USC77aefse(j. 

*i7  CFR  239.32. 

'17  CFR  249.310. 

» 17  CFR  249.310b. 

'17  CFR  230.405. 

•17  CFR  228.10. 

♦17CFR240.12t>-2. 

'015U.S.C  78»  etseq. 

■'See  General  Instruction  I.B.I  of  Forms 
S-3  and  F-3.  General  registrant  requirements  for 
Forms  S-3  and  F-3  eligibility  are  outlined  in 
General  Instruction  LA  to  these  forms. 
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consistent  with  the  spirit  of  the 
recommendations  of  the  Commission's 
Task  Force  on  Disclosure  SimpUfication 
("Task  Force  Report")  '^  and  with 
requirements  included  in  S.  1815,  the 
Securities  Investment  Promotion  Act  of 
1996. '3 

Under  the  integrated  disclosure 
system,  there  are  three  basic  Securities 
Act  registration  forms:  Forms  S-1,  S-2 
and  S-3.'^  These  forms  establish  three 
categories  of  registrants.  Although  the 
information  required  for  each  of  these 
forms  is  the  same,  the  method  of 
delivering  the  information  varies 
depending  on  the  category  of  registrant. 
These  methods  of  delivering 
information  are:  (1)  Provision  of 
information  physically  in  the 
prospectus;  (2)  delivery  with  the 
prospectus;  or  (3)  incorporation  by 
reference  into  the  prospectus  from 
Exchange  Act  reports.  Form  S-3  permits 
maximiun  reliance  on  Exchange  Act 
reports,  allowing  eligible  issuers  to  use 
this  form  to  incorporate  information 
into  the  prospectus  by  reference  from 
Exchange  Act  filings."  Form  F-3,  the 
corollary  to  Form  S-3  for  foreign  private 
issuers,'^  also  allows  eligible  registrants 
to  incorporate  information  by  reference 
from  Exchange  Act  reports. 

The  Commission's  rules  have  always 
conditioned  the  availability  of  short 
form  registration  for  primary  offerings  of 
non-investment  grade  securities  (such  as 
common  stock)  on  the  issuer's  having  a 
minimum  amount  of  voting  stock  held 
by  non-afGliates.  The  rationale  for  the 
float  condition  has  been  to  assure  that 
physical  delivery  of  the  detailed 
information  required  by  longer 
registration  forms  would  not  be 
necessary  because  complete  and  ciurent 
information  about  the  issuer  was 
already  "disseminated  and  accounted 


"  The  Task  Force  Report  In  part  seeks  to 
eliminate  rules  that  no  longer  may  be  necessary  or 
appropriate  for  investor  protection  and  to 
streamline,  simplify,  and  modernize  the  overall 
regulatory  scheme  without  compromising  or 
diminishing  important  investor  protections.  See 
March  5, 1996,  Letter  from  Arthur  Levitt  printed  in 
Report  on  Task  Force  Simplification.  March  1996. 
See  Release  No.  33-7271  (March  5, 1996)  (61  FR 
9848].  The  report  is  available  for  inspection  and 
copying  in  the  Commission's  Public  Reference 
RoiDm  and  is  posted  on  the  Commission's  Internet 
Web  Site  (http://vvww.sec.gov). 

"  See  S.  1815.  2d  Sess.  S  314  (1996). 

^'These  three  classes  of  forms  apply  to  domestic 
issuers.  Foreign  private  issuers  have  three  parallel 
Securities  Act  registration  forms:  Forms  F-1,  F-2 
and  F-3. 17  CFR  239.0-1. 

"See Release  No.  33-6383  (March  3. 1982)  (47 
FR  11380).  Form  S-3  also  allows  issuers  to  update 
the  issuer  prospectus  information  through 
incorporation  by  reference  of  future  Exchange  Act 
filings,  instead  of  filing  post-effective  amendments 
to  the  registration  statement.  Id. 

"The  term  "foreign  private  issuer"  is  defined  in 
Rule  405. 


for  by  the  market  place."  "  Float 
consistently  has  been  viewed  as  an 
indicator  of  analyst  or  market  following 
(which  in  turn  assures  a  sufficient 
dissemination  of  information  to  allow 
use  of  short  form  registration).'* 

Throughout  the  development  of  short 
form  registration,  the  Commission  has 
not  fully  articulated  a  reason  for 
excluding  non-voting  common  stock 
from  the  calculation  of  public  float. '^ 
Because  it  is  not  clear  that  analyst  or 
market  following  would  be  affected  by 
whether  or  not  a  company's  securities 
carry  voting  rights  as  long  as  the 
securities  are  common  equity  securities, 
and  in  light  of  questions  raised  by 
issuers  and  others  that  believe  non- 
voting common  stock  should  be 
included,  the  Commission  has  decided 
to  reexamine  the  basis  for  excluding 
non-voting  stock  in  calculating  public 
float.  Consequently,  the  Commission  is 
proposing  today  to  eliminate  the 
distinction,  thus  making  short  form 
registration  available  to  a  broader  class 
of  issuera. 

n.  Discussion  of  Proposab 

A.  Changes  to  Forms  S-3  and  F-3 

The  proposed  amendments  relating  to 
the  use  of  Forms  S-3  and  F-3'for 
primary  offerings  of  non-investment 
grade  securities  would  change  the 
transaction  requirements  outlined  in  the 
General  Instructions  to  the  Forms  to 
provide  that  non-voting  common  equity 
would  be  included  in  the  calculation  of 
the  $75  million  float  requirement.^" 
These  changes  would  be  accomplished 
by  removing  the  term  "voting  stock"  as 
it  appears  in  these  sections  and 
substituting  the  phrase  "shares  of  voting 
and  non-voting  conunon  equity."  The 
meaning  of  the  term  "common  equity" 
would  be  as  defined  in  Rule  405  under 
the  Securities  Act.^' 


■^  See  Release  No.  33-6331  (August  6. 1981)  (47 
FR  41902.  41904). 

>«  Release  No.  33-6943  (July  22. 1992)(S7FR 
32461):  Release  No.  33-6331  (August  6. 1981)(46  FR 
41902);  Release  No.  33-5923  (April  11, 1978)143  FR 
16677). 

■*In  connection  with  expansion  of  a  predecessor 
short  form.  Form  S-16,  the  Commission  analyzed 
the  distinction  between  voting  equity  securities  and 
non-voting  debt  securities.  In  that  context,  the 
Commission  agreed  that  information  about 
companies  with  Dublicly  held  non-voting  securities 
may  be  widely  available  but  noted  that  while  a  $50 
million  float  requirement  (which  was  the  amount 
being  adopted  at  the  time)  is  appropriate  for  voting 
securities,  it  is  not  necessarily  indicative  of  general 
market  interest  in  debt  securities.  See  Release  No 
5923  (April  11,  1978)143  FR  16677). 

^The  amendments  proposed  would  not  alter  any 
other  requirements  of  Forms  S-3  or  F-3.  including 
the  amount  of  the  public  float 

"  Rule  405  defines  "common  equity"  as  "any 
class  of  common  stock,'  or  an  equivalent  interest, 
including  but  not  limited  to  a  unit  of  beneficial 
interest  in  a  trust  or  a  limited  partnership  interest." 


Comment  is  requested  concerning 
whether  the  proposed  change  to  include 
non-voting  shares  of  common  equity  in 
calculating  public  float  is  appropriate. 
Specifically,  the  Commission  solicits 
comment  as  to  whether  the  distinction 
between  voting  and  non-voting  common 
equity  affects  market  following  of 
companies.  Does  it  matter  if  a 
significant  amount  of  the  securities 
necessary  to  qualify  are  not  voting 
equity  securities?  In  addition,  the 
Commission  seeks  comment  as  to 
whether,  it  is  appropriate  to  provide 
short  form  eligibility  if  the  only  publicly 
held  equity  securities  are  non-voting. 

The  term  "common  equity"  as  used  in 
the  proposed  changes  to  Forms  S-3  and 
F-3  would  not  include  either 
convertible  securities  or  preferred 
shares,  because  it  is  not  clear  that  such 
securities,  standing  alone,  would  give 
rise  to  a  market  following.  Comment  is 
requested,  however,  as  to  whether  there 
are  types  of  preferred  or  convertible 
securities  that  have  sufBcient  market 
following  that  would  justify  their 
inclusion  in  the  calculation  of  public 
float  for  purposes  of  Forms  S-3  and  F- 
3  eUgibility.  Commenters  urging 
inclusion  of  other  securities  are 
requested  to  identify  the  characteristics 
of  the  securities  and  provide 
information  about  market  following  of 
issuera  with  such  securities. 

B.  Conforming  Changes  to  Other 
Commission  Rules  and  Forms 
Referencing  Public  Float 

The  Commission  also  is  proposing 
conforming  changes  to  Forms  F-2, 10- 
K  and  10-KSB,  as  well  as  to  the 
definition  of  "small  business  issuer"  in 
Rule  405  and  in  Item  10  of  Regulation 
S-B  under  the  Securities  Act  and  to 
Rule  12b-2  under  the  Exchange  Act,  to 
provide  that  the  public  float 
requirement  is  to  be  computed  by 
including  the  aggregate  market  value  of 
both  voting  and  non-voting  common 
equity. 

Form  F-2  is  used  by  certain  foreign 
private  issuers  to  register  seciuities 
offerings  under  the  Securities  Act.^^  One 
Form  F-2  eligibility  requirement  is  that, 
in  certain  cases,  the  foreign  private 
issuer  must  have  an  aggregate 
worldwide  market  value  of  voting  stock 
held  by  non-affiUates  of  the  equivalent 


»  See  General  Instruction  I.A  and  13  of  Form  F- 
2  for  the  eligibility  requirements  of  Form  F-2.  This 
form  allows  csrtain  foreign  private  issuers  to 
provide  some  of  the  required  prxupectus 
information  by  supplying  a  copy  of  the  issuer's 
most  recent  annual  report  on  Form  20-F.  Form  F- 
2  is  generally  available  for  foreign  private  issuers 
with  a  36  month  reporting  history;  for  issuers  with 
less  than  36  months  of  reporting,  a  575  million  float 
requirement  applies.  ' 
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of  $75  million."  The  proposed 
amendment!  would  change  the 
eligibility  requirement  outlined  in  the 
General  Instruction  to  Fonn  F-2  to 
indicate  that  non-voting  common  equity 
as  well  as  v(^ng  common  equity  would 
be  included  in  the  calculation  of  the  $75 
million  float  requirement. 

Forms  10-K  and  IQ-KSB  each  require 
registrants  to  state  on  the  cover  page  the 
aggregate  market  value  of  voting  stock 
held  by  non-affiliates.  The  information 
serves  a  number  of  purposes,  including 
use  by  the  Commission  staff  in 
considering  form  eligibility.  As 
proposed  to  be  amended,  the  forms 
would  instead  require  a  statement  of  the 
aggregate  market  value  of  voting  and 
non-voting  donunon  equity  held  by  non- 
affiUates. 

The  proposed  amendments  also 
would  change  the  definition  of  "small 
business  issuer"  in  Rule  405  and  in  Item 
10  to  Regulation  S-B  under  the 
Securities  Act  and  Rule  12b-2  under  the 
Exchange  Aqt.  The  current  definition  of 
"small  busiqess  issuer"  states  that  "an 
entity  is  not  a  small  business  issuer  if 
it  has  a  public  float  (the  aggregate 
market  value  of  the  outstanding 
securities  held  by  non-affiliates)  of 
$25,000,000  or  more."  ^  This  definition 
does  not  specify  what  is  meant  by  the 
term  "outstanding  securities."  However, 
in  the  adopting  release  for  the  Small 
Business  Initiatives,  the  Commission 
described  public  float  as  "the  aggregate 
maricet  value  of  the  issuer's  voting  stock 
held  by  non-affiliates,"  "  and  the  staff  of 
the  Division  pf  Corporation  Finance  has 
interpreted  the  float  test  for  small 
business  issuers  in  that  manner. 
Consistent  wdth  the  proposed  changes  to 
Forms  S-3  and  F-3,  the  proposed 
amendments  to  the  small  business 
issuer  eligibility  criteria  would  replace 
"securities"  with  "shares  of  voting  and 
non- voting  common  eqiuty." 

Comment  is  requested  as  to  whether 
these  conforming  changes  to  Forms  F- 
2, 10-K  and  10-KSB,  Rule  405,  Item  10 
of  RegulatitH)  S-B,  and  Rule  12b-2  are 
necessary  oriappropriate.  Specifically, 
the  Commisfflon  solicits  comment  as  to 
whether  the  proposed  changes  regarding 
the  use  of  no|i-voting  as  weU  as  voting 
shares  of  common  equity  to  calculate 
the  public  float  for  Forms  F-2. 10-K, 
10-KSB  and  for  small  business  issuers 
are  appropriate,  and  whether  there  is  a 
basis  for  excluding  non-voting  common 
equity  from  the  definition  of  public  float 
in  these  contexts.  The  proposed  changes 


itpxts. 
iluutruc 


"  See  Gennal  butruction  LB.2  of  Fotni  F-2. 
"See Rule  401  and  Item  KHaKD  of  Regulatjon  S- 


2>  See  Release 
364421. 


"to.  33-6949  Ouly  30.  1992)  (57  FR 


to  the  definition  of  small  business  issuer 
could  cause  some  issuers  that  have  non- 
voting common  equity  to  become 
ineligible  for  the  small  business  issuer 
disclosure  system.  2*  Notwithstanding 
this  potential  impact,  the  Commission 
believes  that  public  float  should  be 
measured  consistently  for  both  larger 
and  smaller  issuers.  Comment  is 
requested,  however,  as  to  whether  these 
proposed  amendments  would  result  in 
significant  new  burdens  for  small 
business  issuers  and,  if  so,  whether  the 
burden  justifies  a  different  public  float 
test  for  small  business  issuer  eligibility. 

m.  Request  for  Comment 

Any  interested  person  wishing  to 
submit  comment  on  the  proposed 
amendments,  as  well  as  other  matters 
that  might  have  an  impact  on  the 
proposed  changes  to  rules  and  forms,  is 
requested  to  do  so.  Comment  is 
requested  on  the  impact  of  the  proposals 
ftt)m  the  point  of  view  of  the  investing 
public,  as  well  as  the  entities  or  persons 
making  filings  with  the  Commission. 
The  Conunission  also  requests  comment 
on  whether  the  proposed  amendments, 
if  adopted,  would  have  an  adverse 
impact  on  competition  that  is  neither 
necessary  nor  appropriate  in  furthering 
the  purposes  of  tne  Exchange  Act. 
Comments  responsive  to  this  inqiury 
will  be  considered  by  the  Commission 
in  complying  with  its  responsibility 
under  Section  23(a)  of  the  Exchange 
Act." 

IV.  Cost-Benefit  Analysis 

Conunenters  are  requested  to  provide 
their  views  and  data  relating  to  any 
costs  and  benefits  associated  with  these 
proposals  to  aid  the  Commission  in  its 
evaluation  of  the  costs  and  benefits  that 
may  result  from  the  changes  proposed 
in  this  release.  It  is  anticipated  that 
these  proposals  will  have  a  benefit  to 
issuers  with  filing  obUgations  that 
would  become  eligible  to  use  short  form 
registration,  by  decreasing  their  costs.  It 
is  also  possible  that  a  small  number  of 
issuers  currently  able  to  use  the  small 
business  issuer  disclosure  system  may 
have  increased  costs  due  to  their 
inability  to  use  this  system.  No 


"  Under  the  small  buzineM  issuer  disclosure 
system,  eligible  companies  may  use  Forma  SB-1 
and  SB-2  for  registration  under  the  Securities  Act. 
Form  lO-SB  for  registration  under  the  Exchange 
Act,  and  Fonns  10-KSB  and  lO-QSB  for  periodic 
reporting  under  the  Exchange  Act.  These  forma 
generally  allow  more  streamlined  disclosure  than 
the  Securities  Act  and  Exchange  Act  forms  for 
issuers  that  are  not  small  business  issuers.  In 
addition,  some  Commission  forms  that  ar^  not 
limited  to  small  business  issuers  permit  specified 
streamlined  disclosures.  See,  e.g.  General 
Instnictioo  D.3.  to  From  S-4,  General  Instruction 
C3.  to  Fonn  S-K  and  Note  G  to  Schedule  14A. 

"15U.S.C78w<a). 


detrimental  effects  to  investors  are 
expected. 

V.  Sununary  of  Initial  Regulatory 
Flexibility  Analjrsis 

An  initial  regulatory  flexibility 
analysis  has  been  prepared  in 
accordance  with  5  U.S.C.  603 
concerning  the  proposed  amendments. 
The  analysis  notes  that  the  amendments 
would  revise  forms  and  rules,  which 
may  increase  the  availability  of  Forms 
S-3,  F-2  and  F-3  and  possibly  decrease 
the  availability  of  the  small  business 
disclosure  system  (Forms  SB-1,  SB-2, 
10-SB,  10-KSB  and  10-QSB)  for  some 
issuers. 

As  discussed  more  fully  in  the 
analysis,  the  proposals  would  affect 
persons  that  are  small  entities,  as 
defined  in  the  Commission's  rules, 
because  the  proposed  changes  to  the 
definition  of  small  business  issuer  could 
cause  some  issuers  that  have  non-voting 
common  equity  held  by  non-affiliates  to 
become  ineligible  to  use  the  small 
business  disclosure  system.  The 
Commission  estimates  that 
approximately  three  percent  of  the  small 
business  issuers  may  become  subject  to 
more  detailed  reporting  obligations  in 
the  futuro,  or  may  otherwise  be 
impacted  by  the  rule  proposals.  ^ 
These  estimates  were  not  the  product  of 
a  formal  study,  but  were  solely  the 
result  of  estimates  provided  by  the  staff 
of  the  EKvision  of  Corporation  Finance 
based  on  its  expertise  from  the  review 
of  corporate  filings.  These  estimates 
were  thought  by  the  Corporation 
Finance  Division  staff  to  reflect  the 
maximum  percent  of  companies  that 
would  no  longer  be  eligible  to  use  the 
small  business  issuer  disclosure  system. 
Instead,  they  would  be  required  to  file 
Forms  S-1  or  S-2  for  registered 
securities  offerings.  Form  10  to  register 
a  class  of  seciuities  imder  the  Exchange 
Act,  and  Forms  10-Q  and  10-K  for 
periodic  reporting  under  the  Exchange 
Act.  The  Commission's  Office  of 
Economic  Analysis  is  ciurently 
conducting  a  study  to  estimate  the 
number  of  companies  that  would  lose 
their  small  business  status.  The  result  of 
this  study  will  be  incorporated  into  the 
final  Regulatory  Flexibility  Anal)rsis. 
The  Commission  does  not  expect  that 
the  number  of  companies  that  would 
become  ineligible  to  meet  the  definition 
of  small  business  issuer  would  be 
significant.  The  Commission  solicits 
comment  on  its  preliminary  estimates  of 
the  number  of  small  entities  that  would 
be  impacted  by  the  proposed  rules.  The 
Commission  also  does  not  expect  that 


"  See  estimates  in  Section  VI,  "Paperwork 
Reduction  Act,"  infra. 
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materially  increased  reporting, 
recordkeeping  and  compliance  burdens 
would  result  from  the  changes.  The 
Commission,  however,  also  seeks 
comment  as  to  whether  these  proposed 
amendments  would  result  in  significant 
new  burdens  for  small  entities,  and,  if 
so.  whether  the  burden  justifies  a 
different  public  float  test  for  small 
business  eligibility.  The  analysis  also 
indicates  that  there  are  no  current 
federal  rules  that  duplicate,  overlap  or 
conflict  with  the  rules  and  forms  to  be 
amended. 

As  stated  in  the  analysis,  several 
possible  significant  alternatives  to  the 
proposals  were  considered,  including, 
among  others,  establishing  different 
compliance  or  reporting  requirements 
for  small  entities  or  exempting  them 
from  all  or  part  of  the  proposed 
requirements.  As  discussed  more  fully 
in  the  analysis,  the  nature  of  these 
amendments  do  not  lend  themselves  to 
separate  treatment,  nor  would  they 
impose  significant  additional  burdens 
on  small  entities. 

Written  comments  are  encouraged  on. 
any  aspect  of  the  analysis.  Such 
comments  will  be  considered  in  the 
preparation  of  the  Final  Regulatory 
Flexibility  Analysis  if  the  proposed 
amendments  are  adopted.  A  copy  of  the 
analysis  may  be  obtained  by  contacting 
Mary  J.  Kosterlitz,  Office  of  Chief 
Counsel,  Division  of  Corporation 
Finance,  Mail  Stop  3-2. 450  Fifth  Street, 
N.W.,  Washington,  D.C.  20549. 

VI.  Paperwork  Reduction  Act 

Certain  provisions  of  the  proposed 
amendments  to  Forms  S-3,  F-2  and  F- 
3,  Rule  405  and  Item  10  of  Regulation 
S-B  under  the  Seciu4ties  Act  and  Rule 
12b-2  under  the  Exchange  Act  contain 
"collection  of  information" 
requirements  within  the  meaning  of  the 
Paperwork  Reduction  Act  of  1995  (the 
"Act")  (44  U.S.C.  3501  et  seq.).  The 
Commission  has  submitted  its  proposed 
revisions  to  the  information  collections 
required  by  these  provisions  to  the 
Office  of  Management  of  Budget 
("0MB")  for  review  in  accordance  with 
44  U.S.C.  §  3507(d)  and  5  CFR  1320.11. 
The  titles  of  the  affected  information 
collections  are  "Form  S-1."  "Form  S- 
"2,"  "Form  S-3,"  "Form  F-1,"  "Form  F- 
2,"  "Form  F-3,"  "Form  SB-1,"  "Form 
SB-2,"  "Form  10-K,"  "Form  10-Q," 
"Fonn  10-KSB,"  "Form  10-QSB," 
"Form  10,"  and  "Form  10-SB." 

The  collections  of  information 
contained  in  the  fourteen  forms  at  issue 
are  required  for  the  registration  of 
various  securities  for  sale  to  the  public 
under  the  Securities  Act  and  periodic 
reporting  obligations  under  the 
Exchange  Act.  The  likely  respondents  to 


each  form  are,  respectively:  (i)  For  Form 
S-1,  generally  all  issuers  registering 
offerings  of  securities  under  the 
Securities  Act  that  are  not  eligible  to  use 
other  forms;  (ii)  for  Form  S-2,  generally 
issuers  that  have  been  reporting 
companies  for  three  years  and  that  have 
filed  Exchange  Act  reports  timely  for  the 
past  12  calendar  months;  (iii)  for  Form 
S-3,  issuers  that  have  been  Exchange 
Act  reporting  companies  for  12  months, 
have  timely  filed  Exchange  Act  reports 
for  12  months,  and  if  making  primary 
offerings  of  non-investment  grade 
securities,  generally  have  a  public  Hoat 
of  at  least  $75  million;  (iv)  for  Form  F- 
1,  generally  all  foreign  private  issuers 
(as  defined  in  Rule  405  luider  the 
Securities  Act)  registering  securities 
under  the  Securities  Act  that  are  not 
eligible  to  use  other  forms;  (v)  for  Form 
F-2,  generally  foreign  private  issuers 
that  have  filed  Exchange  Act  reports  for 
36  months  or,  in  some  instances,  that 
have  a  public  float  of  at  least  $75 
million;  (vi)  for  Form  F-3,  generally 
foreign  private  issuers  that  have  been 
Exchange  Act  reporting  companies  for 
12  months  (and  have  filed  at  least  one 
aimual  report  on  the  appropriate  form), 
have  timely  filed  Exchange  Act  repdrts 
for  12  months,  and  if  making  primary 
offerings  of  non-investment  grade 
securities,  have  a  public  float  of  at  least 
$75  million;  (vii)  for  Form  SB-1, 
generally  small  business  issuers  (as 
defined  in  Rule  405  under  the  Securities 
Act)  registering  up  to  $10  million  of 
securities  imder  the  Securities  Act  in  a 
continuous  12  month  period  to  be  sold 
for  cash;  (viii)  for  Form  SB-2,  generally 
small  business  issuers  registering 
securities  offerings  under  the  Seciuities 
Act;  (ix)  for  Form  10-K,  generally  all 
issuers  reporting  under  the  Exchange 
Act  filing  armual  reports  that  are  not 
foreign  private  issuers  or  small  business 
issuers;  (x)  for  Form  10-Q,  generally  all 
issuers  reporting  under  the  Exchange 
Act  filing  quarterly  reports  that  are  not 
foreign  private  issuers  or  small  business 
issuers;  (xi)  Form  10,  generally  all 
issuers  registering  under  the  Exchange 
Act  that  are  not  foreign  private  issuers 
or  small  business  issuers;  (xii)  for  Form 
10-KSB,  generally  small  business 
issuers  reporting  under  the  Exchange 
Act  filing  annual  reports;  (xiii)  for  Form 
10-QSBs,  generally  small  business 
issuers  reporting  under  the  Exchange 
Act  filing  quarterly  reports;  and  (xiv) 
Form  10-SB,  generally  small  business 
issuers  registering  under  the  Exchange 
Act.  The  estimated  burden  for 
responding  to  the  collections  of 
information  in  each  form  is  not 
expected  to  change.  Those  estimates  per 
respondent  are  as  follows:  (i)  For  Form 


S-1: 1,267  burden  hours;  (ii)  for  Form 
S-2:  470  burden  hours;  (3)  for  Form  S- 
3:  398  burden  hours;  (iv)  for  Form  F-1: 
1 ,868  burden  hours;  (v)  for  Form  F-2: 
559  burden  hours;  (vi)  for  Form  F-3: 
166  burden  hours;  (vii)  for  Form  SB-1: 
710  burden  hours;  (viii)  for  Form  SB-2: 
876  burden  hours;  (ix)  for  Form  10-K: 
1,723  burden  hours;  (x)  for  Form  10-Q: 
144  burden  hours;  (xi)  for  Form  10- 
KSB:  1,216  burden  hours;  (xii)  for  Form 
10-QSB:  131  burden  hours;  (xiii)  for 
Form  10:  95  burden  hours;  and  (xiv)  for 
Form  10  SB:  90  burden  hours. 

It  is  expected  that  the  Commission's 
proi}osal  to  include  non-voting  as  well 
as  voting  common  equity  in  computing 
the  required  public  float  for  use  of 
Forms  S-3,  F-2,  and  F-3  would 
increase  the  number  of  issuers  able  to 
use  these  forms,  and  proportionately 
decrease  the  number  of  issuers  that  use 
Forms  S-1,  S-2  and  F-1.  The  result 
would  be  a  net  overall  reduction  in 
reporting  or  recordkeeping  burden, 
since  Forms  S-3  and  F-3  provide  for 
short  form  registration.  The 
Commission's  proposal  to  amend  the 
definition  of  "small  business  issuer"  in 
Rule  405  and  in  Item  10  of  Regulation 
S-B  under  the  Securities  Act  and  in 
Rule  12b-2  under  the  Exchange  Act  so 
that  the  $25  million  public  float 
maximum  includes  the  aggregate  market 
value  of  non-voting  as  well  as  voting 
common  equity  could  reduce  the 
number  of  issuers  that  would  qualify  as 
small  business  issuers.  The  result  would 
be  a  commensurate  decrease  in  the 
number  of  issuers  filing  Form  SB-1  and 
SB-2.  Such  issuers  instead  would  use 
Form  S-1  or  S-2.  The  proposal  to 
change  the  definition  of  small  business 
issuer  in  Rule  12b-2  under  the 
Exchange  Act  would  also  result  in  a 
decrease  in  the  number  of  issuers  filing 
Forms  10-KSB,  10-QSB,  and  10-SB. 
Such  issuers  would  instead  use  Forms 
10-K,  10-Q  and  10,  respectively. 

It  is  estimated  for  the  purposes  of  the 
Act  that  approximately  1,164  Form  S- 
Is,  111  Form  S-2s,  2,059  Form  S-3s, 
178  Form  F-ls,  4  Form  F-2s.  143  Form 
F-3s,  17  Form  SB-Is,  and  393  Form 
SB-2S,  6,019  Form  10-Ks,  28.934  Form 
10-Qs,  887  Form  10-KSBs,  5.443  Form 
10-QSBs.  82  Form  10s.  and  88  Form 
10-SBs  are  filed  each  year.^  If  the 
proposed  amendments  to  Forms  S-3.  F- 
2  and  F-3  were  adopted  it  is  estimated 
that:  (1)  The  number  of  Form  S-3s  filed 
per  year  will  increase  by  approximately 
103  with  an  estimated  per  yiear  increase 
burden  of  40,994  hours  in  the  aggregate; 
(2)  the  number  of  F-i^  filed  per  year 


"These  estimates  are  based  on  the  number  of 
such  Tilings  made  in  Fiscal  year  1995  and  assume 
that  there  are  no  increases  or  decreases  each  year. 
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will  increase  by  1  with  an  estimated 
increase  burden  of  559  hours;  (3)  the 
number  of  P-38  filed  per  year  will 
increase  by  7  with  an  estimated  increase 
burden  of  1;162  hours  in  the  aggregate; 
(4)  the  number  of  S-ls  filed  per  year 
will  decrease  by  92  with  an  estimated 
decrease  bu^en  of  116,564  hours  in  the 
aggregate;  (3)  the  number  of  S-2s  filed 
per  year  will  decrease  by  11  with  an 
estimated  decrease  burden  of  7,370 
hours  in  the  aggregate;  and  (6)  the 
niunber  of  P-ls  filed  per  year  will 
decrease  by  8  with  an  estimated 
decrease  burden  of  14,944  hours  in  the 
aggregate.^  The  total  net  decrease  in 
biuden  is  estimated  at  96,162  hoius. 

If  the  proposed  amendments  to  Rule 
405  and  Item  10  of  Regulation  S-B  were 
adopted  it  is  estimated  that:  (1)  The 
number  of  Form  SB-Is  filed  per  year 
would  decrease  by  approximately  1 
with  an  estifiated  decrease  in  burden  of 
710  hours;  (2)  the  number  of  Form  SB- 
2s  filed  per  year  would  decrease  by 
approximately  12  with  an  estimated 
decrease  in  burden  of  10,512  hours  in 
the  aggregats:  the  number  of  Form  S-ls 
filed  per  year  would  increase  by  12  with 
an  estimated  increase  in  burden  of 
15,204  hours  in  the  aggregate;  and  the 
number  of  Form  S-28  filed  per  year 
would  increase  by  1  with  an  estimated 
increase  in  burden  of  470  hoiirs.  The 
total  net  increase  in  burden  would  be 
4,452  hoius. 

If  the  proposed  amendment  to  Rule 
12b-2  under  the  Exchange  Act  is 
adopted  it  is  estimated  that:  (1)  The 
number  of  Form  10-KSBs  filed  per  year 
would  decreese  by  approximately  27 
with  an  estimated  per  year  decrease 
burden  of  32.832  hours  in  the  aggregate; 
(2)  the  number  of  Form  10-QSBs  filed 
per  year  would  decrease  by 
approximately  163  with  an  estimated 
per  year  decrease  burden  of  21,353 
hours  in  the  aggregate;  (3)  the  number 
of  Form  10-$Bs  filed  per  year  would 
decrease  by  approximately  3  with  an 
estimated  per  year  decrease  burden  of 
270  hours  in  the  aggregate;  (4)  the 
number  of  Firm  10-Ks  filed  per  year 
would  increase  by  approximately  27 
with  an  estimated  per  year  increase 
burden  of  46.521  hours  in  the  aggregate; 
(5)  the  number  of  Form  10-Qs  would 
increase  by  approximately  163  with  an 
estimated  per  year  increase  burden  of 
23,472  hoursiin  the  aggregate;  and  (6) 
the  number  qf  Form  10s  filed  per  year 
would  increajse  by  approximately  3  with 


"'The  Communion  estimates  that  approximately 
three  pert»ni  of  |be  small  business  issuers  may 
become  subject  tp  more  detailed  reporting 
obligatioiu  in  th#  future,  or  may  otherwise  be 
impacted  by  the  Jule  proposals.  Sep  Section  V, 
"Summary  of  Initial  Regulatory  Flexibility 
Analysis,"  suprai 


an  estimated  per  year  increase  burden  of 
285  hours  in  the  aggregate.  The  total  net 
increase  in  burden  is  estimated  at 
15,823  hours. 

Thus,  it  is  anticipated  that  the 
adoption  of  the  proposed  amendments 
to  Form  S-3,  F-2  and  F-3  will  decrease 
burden  by  an  estimated  96,162  hours 
and  the  adoption  of  the  proposed 
amendments  to  Rule  405  and  Item  10  of 
Regulation  S-B  will  increase  burden  by 
an  estimated  4.552  hours.  It  is 
anticipated  that  the  adoption  of  the 
proposed  amendments  to  Rule  12b-2 
under  the  Exchange  Act  will  increase 
burden  by  an  estimated  15,823  burden 
hours.  Consequently,  it  is  estimated  that 
the  adoption  of  all  of  the  proposed 
amendments  will  result  in  a  total 
decrease  in  burden  of  75,787  hours. 

In  accordance  with  44  U.S.C 
3506(c)(2)(B).  the  Commission  solicits 
comments  on  the  following:  whether  the 
proposed  changes  in  the  collections  of 
information  are  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  would  have  practical 
utility;  on  the  accuracy  of  the 
Commission's  estimate  of  the  biu^en  of 
each  collection  of  information  as  well  as 
the  proposed  changes  to  the  collections 
of  information;  on  the  quality,  utility 
and  clarity  of  the  information  to  be 
collected;  and  whether  the  burden  of  the 
collections  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology,  may  be  minimized. 

Persons  desiring  to  submit  comments 
on  the  collection  of  information 
requirements  should  direct  them  to  the 
Office  of  Management  and  Budget 
Attention:  Desk  Officer  for  the 
Securities  and  Exchange  Commission, 
Office  of  the  Information  and  Regulatory 
Affairs,  Washington,  D.C.  20503,  with 
reference  to  File  No.  S7-23-96.  The 
Office  of  Management  and  Budget  is 
required  to  make  a  decision  concerning 
the  collection  of  information  between  30 
and  60  days  after  publication,  so  a 
comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication. 

Vn.  Statutory  Basis  For  the  Proposals 

The  amendments  to  the  Commission's 
rules  and  forms  are  proposed  pursuant 
to  Sections  6,  7.  8. 10, 19(a).  and  27A 
of  the  Securities  Act  and  Sections  12, 
13, 14, 15(d),  21E,  23(a)  and  35A  of  the 
Exchange  Act. 

List  of  Subjects  inl7  CFR  Parts  228, 
230,  239,  240  and  249 

Reporting  and  recordkeeping 
requirements.  Securities. 


Text  of  the  Proposals 

In  accordance  with  the  foregoing,  title 
17,  chapter  II  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  follows: 

PART  228-ttlTEQRATED 
DISCLOSURE  SYSTEM  FOR  SMALL 
BUSINESS  ISSUERS 

1.  The  authority  citation  for  part  228 
continues  to  read  as  follows: 

Authority:  15  U.S.C  77e,  77f,  77g,  77h,  77j, 
77k.  77s.  77aa(25),  77aa(26),  77ddd.  77eee, 
77ggg,  77hhh.  77jjj.  77mm.  77sss.  78/.  78m. 
78n,  78o,  78w.  78/7. 80a-S.  80a-29,  80a-30,  • 
80»-37.  80b-ll,  unless  otherwise  noted. 

f  228.10    [Amended] 

2.  By  amending  §  228.10(a)(1)  by 
removing  the  word  "securities"  in  the 
Provided  however  sentence  immediately 
following  §  228.10(a)(l)(iv)  and  adding 
the  words  "shares  of  voting  and  non- 
voting common  equity"  in  its  place. 

PART  230— GENERAL  RULES  AND 
REGULATIONS.  SECURITIES  ACT  OF 
1933 

3.  The  authority  citation  for  part  230 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C  77b,  77f,  77g,  77h,  77j, 
778,  77888,  78c,  78d,  78/.  78m,  78n,  78o.  78w, 
78/Ad),  79t,  80a-8.  80a-29.  S0»-30,  and  80ft- 
37,  unless  otherwise  noted. 

1230.406    [Amended] 

•  *        »        *        • 

4.  By  amending  §  230.405  the 
definition  of  "Small  Business  Issuer"  by 
removing  the  words  "outstanding 
securities"  in  the  Provided  however 
clause  and  adding  the  words 
"outstanding  voting  and  non-voting 
common  .equity"  in  their  place. 

PART  239— FORMS  PRESCRIBED 
UNDER  THE  SECURITIES  ACT  OF  1933 

5.  The  authority  citation  for  part  239 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C  77f.  77g.  77h,  77j.  77s. 
77SSS,  78c.  78/,  78m.  78n.  78o(d).  78w(a). 
78//(d),  79e.  79f.  79g.  79j.  79/,  79m,  79n.  79q, 
79t,  80a-8.  80a-29,  80a-30  and  80a-37. 
unless  otherwise  noted. 

§§239.13.  239.32, 239.33    [Amended] 

*  *         •         •         * 

6. 17  CFR  part  239  is  amended  by 
removing  the  words  "voting  stock"  and 
adding,  in  their  place,  the  words  "shares 
of  voting  and  non-voting  conunon 
equity"  in  the  following  sections: 

(a)  17  CFR  239.13(b)(1) 

(b)17CFR239.32(b)(2)(i) 

(c)  17  CFR  239.33(b)(1) 

7.  By  revising  the  Instruction  to 
§  239.13(b)(1)  to  read  as  follows: 
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§  239.1 3    Form  S-3,  for  registration  uiKtor 
the  Securities  Act  of  1933  of  securities  of 
certain  issuers  offered  pursuant  to  certain 
types  of  transactions. 

•        *        •        *        • 

(b)  Transaction  requirements.  *  *  * 
(1)  Primary  and  secondary  offerings 
by  certain  registrants.  *  *  * 

Instruction  to  Pamg^ph  (bHl) 

For  the  purposes  of  this  Form,  "common 
equity"  is  as  defined  in  Securities  Act  Rule 
405  (§  230.405  of  this  chapter).  The  aggregate 
market  value  of  the  registrant's  outstanding 
voting  and  non-voting  common  equity  shall 
be  computed  by  use  of  the  price  at  which  the 
common  equity  was  last  sold,  or  the  average 
of  the  bid  and  asked  prices  of  such  common 
equity,  in  the  principal  market  for  such 
common  equity  as  of  a  date  within  60  days 
prior  to  the  date  of  filing.  See  the  definition 
of  "affiliate"  in  Securities  Act  Rule  405. 
***** 

8.  By  amending  Form  S-3  (referenced 
in  §  239.13)  by  revising  the  Instruction 
to  General  Instruction  I.B.I  to  read  as 
follows: 

(Note:  The  text  of  Form  S-3  does  not  and  the 
amendments  will  not  appear  in  the  Code  of 
Federal  Regulations.) 

Form  S-3 


General  Instructions 

I.  Eligibility  Requirements  for  Use  of 
Form  S-3 


B.  Transaction  Requirements  *  *  * 

1.  Primary  Offerings  by  Certain 
Registrants.  *  *  * 

Instruction.  For  the  purposes  of  this 
Form,  "common  equity"  is  as  defined  in 
Securities  Act  Rule  405  (§  230.405  of 
this  chapter).  The  aggregate  market 
value  of  the  registrant's  outstanding 
voting  and  non-voting  common  equity 
shall  be  computed  by  use  of  the  price  at 
which  the  common  equity  was  last  sold, 
or  the  average  of  the  bid  and  asked 
prices  of  such  common  equity,  in  the 
principal  market  for  such  common 
equity  as  of  a  date  within  60  days  prior 
to  the  date  of  filing.  See  the  definition 
of  "affiliate"  in  Securities  Act  Rule  405. 
***** 

9.  By  revising  Instruction  1  to 
§  239.32(b)(2)  to  read  as  follows: 

§  239.32  Form  F-2,  for  registration  under 
the  Securities  Act  of  1933  for  securities  of 
certain  foreign  private  issuers. 

***** 

(b)*  *  * 
(2)*  *  * 

Instructions  to  Paragraph  (b) 

1.  For  the  purposes  of  this  Form,  "common 
equity"  is  as  defined  in  Securities  Act  Rule 
405  (§  230.405  of  this  chapter).  The  aggregate 


market  value  of  the  registrant's  outstanding 
voting  and  non-voting  common  equity  shall 
be  computed  by  use  of  the  price  at  whkh  the 
common  equity  was  last  sold,  or  the  average 
of  the  bid  and  asked  prices  of  such  common 
equity,  in  the  principal  market  for  such 
common  equity  as  of  a  date  within  60  days 
prior  to  the  date  of  filing.  See  the  definition 
of  "affiliate"  in  Securities  Act  Rule  405. 
***** 

10.  By  amending  Form  F-2 
(referenced  in  §  239.32)  by  revising  the 
Instruction  to  General  Instruction 
I.B.2.1.  to  read  as  follows: 

(Note:  The  text  of  Form  F-2  does  not  and  the 
amendments  will  not  appear  in  the  Code  of 
Federal  Regulations.) 

Form  F-2 


General  Instructions 

I.  Eligibility  Requirements  For  Use  of 
Form  F-2 


B.  *  •  * 

2  *   *    * 

Instructions.  1.  For  the  purposes  of 
-this  Form,  "common  equity"  is  as 
defined  in  Securities  Act  Rule  405 
(§  230.405  of  this  chapter).  The 
aggregate  market  value  of  the  registrant's 
outstanding  common  equity  shall  be 
computed  by  use  of  the  price  at  which 
the  voting  and  non-voting  common 
equity  was  last  sold,  or  the  average  of 
the  bid  and  asked  prices  of  such 
common  equity,  in  the  principal  market 
for  such  common  equity  as  of  a  date 
within  60  days  prior  to  the  date  of  filing. 
See  the  definition  of  "affiliate"  in 
Securities  Act  Rule  405. 
***** 

11.  By  revising  the  Instruction  to 
paragraph  (b)(1)  of  §  239.33  to  read  as 
follows: 

§239.33    Form  F-3,  for  registration  under 
the  Securities  Act  of  1933  of  securities  of 
certain  foreign  private  issuers  offered 
pursuant  to  certain  types  of  transactions. 

•        *        •        •        • 

(b)  Transaction  requirements.  *   *  * 
(1)  Primary  offerings  by  certain 
registrants.  *  *  * 

Instruction  to  Paragraph  (b)(1) 

For  the  purposes  of  this  Form,  "common 
equity"  is  as  defined  in  Securities  Act  Rule 
405  (§  230.405  of  this  chapter).  The  aggregate 
market  value  of  the  registrant's  outstanding 
voting  and  non- voting  common  equity  shall 
be  computed  by  use  of  the  price  at  which  the 
common  equity  was  last  sold,  or  the  average 
of  the  bid  and  asked  prices  of  such  common 
equity,  in  the  principal  market  for  such 
common  equity  as  of  a  date  within  60  days 
prior  to  the  date  of  filing.  See  the  definition 
of  "affiliate"  in  Securities  Act  Rule  405. 


12.  By  amending  Form  F-3 
(referenced  in  §  239.13)  by  revising  the 
General  Instruction  I.B.I  to  read  as 
follows: 

(Note:  The  text  of  Form  F-3  does  not  appear 
in  the  Code  of  Federal  Regulations.) 

Form  F-3 


General  Instructions 

I.  Eligibility  Requirements  For  Use  of 
Form  F-3 


B.  Transaction  Requirements 

***** 

1.  Primary  Offerings  by  Certain 
Registrants.  •   •  • 

Instruction.  For  the  purposes  of  this 
Form,  "common  equity"  is  as  defined  in 
Securities  Act  Rule  405  (§  230.405  of 
this  chapter).  The  aggregate  market 
value  of  the  registrant's  outstanding 
voting  and  non-voting  common  equity    . 
shall  be  computed  by  use  of  the  price  at 
which  the  common  equity  was  last  sold, 
or  the  average  of  the  bid  and  asked 
prices  of  such  common  equity,  in  the 
principal  market  for  such  common 
equity  as  of  a  date  within  60  days  prior 
to  the  date  of  filing.  See  the  definition 
of  "affiliate"  in  Securities  Act  Rule  405. 


PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

13.  The  authority  citation  for  part  240 
continues  to  read,  in  part,  as  follows: 

Authority:  15  U.S.C.  77c,  77d,  77g,  77j, 
77s,  77eee,  77ggg,  77nnn.  77sss.  77ttt,  78c. 
78d,  78i,  78).  78/,  78m.  78n,  78o,  78p,  78q, 
78s,  78w,  78x,  78//(d).  79q,  79t,  80a-20,  80a- 
23,  80a-29,  80a-37,  80b-3.  80b-4  and  80b- 
11,  unless  otherwise  noted. 


§  240.1 2i>-2    [Amended] 

14.  By  amending  §  240.12b-2  the 
definition  of  "Small  Business  Issuer"  by 
removing  the  words  "outstanding 
securities"  in  the  Provided  however 
clause  and  adding  the  words 
"outstanding  voting  and  non-voting 
common  equity"  in  their  place. 

PART  249— FORMS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

15.  The  authority  citation  for  part  249 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  78a,  et  seq..  unless 
otherwise  noted; 

***** 

16.  By  amending  the  front  page  of 
Form  10-K  (referenced  in  §  249.310)  by 
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revising  the  paragraph  before  the  "Note" 
to  read  as  follows:    ^ 

(Note:  The  t^xt  of  Form  10-K  does  not  and 
the  amendments  will  not  appear  in  the  Code 
of  Federal  Regulations.) 

Form  10- 


1 


State  the  aggregate  market  value  of  the 
voting  and  non-voting  common  equity 
held  by  not-affiliates  of  the  registrant. 
The  aggregate  market  value  shall  be 
computed  by  reference  to  the  price  at 
which  the  common  equity  was  sold,  or 
the  average  bid  and  asked  prices  of  such 
common  eduity,  as  of  a  specified  date 
within  60  days  prior  to  the  date  of  filing. 
(See  definilSon  of  affiliate  in  Rule  405, 
17  CFR  234405.) 

•  *        f         •         • 

17.  By  aiiending  the  firont  page  of 
Form  lO-K^B  (referenced  in  §  249.310b) 
by  revising  the  paragraph  twfore  the 
"Note"  to  r^d  as  follows: 

(Note:  The  teixt  of  Form  10-KSB  does  not. 
and  the  amendments  will  not  apfiear  in  the 
Code  of  Fed«al  Regulations.) 

Fonn  10-K$B 

•  •        *        •        • 

State  the  aggregate  market  value  of  tlje 
voting  and  pon-voting  common  equity 
held  by  noq-affiliates  computed  by 
reference  tq  the  price  at  which  the 
common  equity  was  sold,  or  the  average 
bid  and  asked  price  of  such  common 
equity,  as  of  a  specified  date  within  the 
past  60  dayf  (See  definition  of  affiliate 
in  Rule  12bf2  of  the  Exchange  Act.) 

•  *       4       •       • 

By  the  Con^ission. 

Dated:  August  30. 1996. 
Marguet  H.  HcForland, 
Deputy  SecreUiry. 

[PR  Doc  96-^2726  Filed  9-9-96;  8:45  am) 
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DEPARTMfiNT  OF  LABOR 

OccupatJonel  Safety  and  Health 
Administration 

29  CFR  Pari  1910 
[Docket  No.  $-«S2] 
RIN  1218-ABB5 

Exit  Routes  (Means  of  Egress) 

AGENCY:  Occupational  Safety  and  Health 
AdministralJLon  (OSHA),  Labor. 
ACTION;  Proposed  Rule. 

SUMMARY:  The  Occupational  Safety  and 
Health  Administration  (OSHA)  is 
proposing  t<i  revise  Subpart  E  of  Part 
1910.  Mean  j  of  Egress.  The  purpose  of 
this  revision  is  to  rewrite  the  existing 


requirements  of  Subpart  E  in  plain 
English  so  they  will  be  more 
imderstandable  to  employers, 
employees,  and  others  who  use  them. 
This  revision  does  not  in  any  way 
change  the  regulatory  obligations  of 
employers  or  the  safety  and  health 
protections  provided  to  employees.  To 
further  the  plain  EngHsh  goal,  OSHA  is 
also  proposing  to  change  the  name  of 
Subpart  E  from  "Means  of  Egress"  to 
"Exit  Routes." 

OSHA  is  proposing  two  alternative 
plain  English  versions  of  this  revision  to 
Subpart  E.  The  first  version  is  organized 
in  the  traditional  OSHA  regulatory 
format.  The  second  version  uses  a 
question  and  answer  format.  OSHA 
invites  interested  parties  to  comment  on 
the  content  and  effectiveness  of  the 
proposed  changes  and  on  the  plain 
English  version  of  Subpart  E  that  they 
prefer. 

DATES:  Comments  and  requests  for 
hearings  must  be  postmarked  no  later 
than  November  12, 1996. 
ADDRESSES:  Comments  and  requests  for 
hearings  must  be  submitted  in 
quadruplicate  to  the  OSHA  Docket 
Office,  Docket  No.  S-052,  Room  N- 
2625,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  N.W., 
Washington.  DC  20210.  (Telephone: 
202-219-7894).  Comments  of  10  pages 
or  less  may  be  faxed  to  the  Docket 
Office,  if  followed  by  hard  copy  mailed 
within  two  days.  The  OSHA  Docket 
Office  fax  nimiber  is  (202)-219-5046. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Anne  Cyr,  OSHA  Office  of  Information 
and  Consimier  Affairs,  Room  N-3647, 
U.S.  Department  of  Labor,  200 
Constitution  Avenue,  N.W., 
Washington,  DC  20210.  Telephone 
(202)-219-8148. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  1971,  acting  under  section  6(a)  of 
the  Occupational  Safety  and  Health  Act 
of  1970  (OSH  Act),  29  U.S.C.  §  655(a). 
OSHA  adopted  himdreds  of  national 
consensus  standards  as  occupational 
safiaty  and  health  standards.  Over  the 
ensuing  twenty-five  years,  OSHA  has 
become  aware  that  these  standards  may 
be  overly  wordy,  difficuh  to  imderstand, 
repetitive,  and  internally  inconsistent. 
Complaints  about tJSHA's  technical, 
"nitpicky"  standards  have  been 
repeated  too  many  times  to  recoimt. 

To  make  OSHA  standards  more  "user- 
friendly,"  President  Clinton,  as  part  of 
the  Administration'-s  Reinventing 
Government  initiative,  together  with 
Secretary  of  Labor  Robert  Reich  and 
Assistant  Secretary  Joe  Dear,  has 
committed  the  Agency  to  reviewing 


OSHA's  standards  "to  determine  which 
should  be  rewritten  in  plain  English." 
OSHA's  first  "plain  English"  initiative 
is  a  proposed  revision  of  Subpart  E  of 
Part  1910,  which  addresses  means  of 
egress  (exit  routes).  In  revising  Subpart 
E,  the  goal  of  OSHA  is  to  make  its 
standards  more  understandable  to  those 
who  use  them.  Toward  this  goal,  the 
proposed  revisions  to  Subpart  E 
reorganize  the  text,  remove  internal 
inconsistencies  among  sections,  and 
eliminate  dupUcate  requirements. 
In  addition,  the  requirements  of 
Subpart  E  have  been  rewritten  using 
simple,  straightforward,  easy  to 
understand,  terms.  The  prof>osed  rules 
are  performance-oriented  and  shorter 
than  the  existing  standards.  They  reduce 
the  number  of  subparagraphs,  and 
contain  fewer  cross-references  to  other 
OSHA  standards.  Each  of  the  two 
proposed  versions  of  Subpart  E  includes 
a  detailed  table  of  contents,  which  is 
intended  to  make  the  standards  easier  to 
use. 

Both  proposed  versions  leave 
imchanged  the  regulatory  obligations 
placed  on  employers  by  Subpart  E  and 
the  safety  and  health  protections  that  it 
provides  to  employees.  OSHA  believes, 
however,  that  the  revised  Subpart  E, 
which  is  more  performance  oriented 
than  the  existing  Subpart,  will  make 
more  compliance  options  available  to 
employers. 

Since  OSHA  is  not  proposing  to 
change  the  substantive  requirements  of 
Subpart  E,  the  Agency  believes  that  the 
significant  risk  test  described  by  the 
Supreme  Court  in  American  Petroleum 
Institute  v.  Industrial  Union  Department 
(448  U.S.  607(1980)1  does  not  apply  to 
this  rulemaking.  Further,  OSHA  has 
concluded  that  this  rulemaking  neither 
requires  technological  changes  nor 
imposes  increased  costs.  In  fact,  the 
proposed  rule  may  decrease  compliance 
costs  by  providing  employers  witii  more 
flexible  compliance  options. 
Accordingly,  OSHA  has  determined  that 
an  analysis  of  the  technological  and 
economic  feasibility  of  the  standard  is 
not  necessary. 

Finally,  although  OSHA  recognizes 
that  some  portions  of  Subpart  E  may 
warrant  updating,  the  Agency  is  not 
proposing  to  update  the  requirements  of 
Subpart  E  at  this  time.  Instead,  the 
proposal  addresses  only  one  aspect  of 
Subpart  E:  the  overly  technical  language 
of  the  existing  requirements.  At  a  later 
date,  the  Agency  will  consider  whether 
substantive  revisions  to  these 
requirements  are  warranted. 
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n.  Why  Redraft  OSHA  Regulations  in 
Plain  English? 

Since  OSHA's  adoption  in  1971-  of 
national  consensus  and  established 
Federal  standards  under  Section  6(a)  of 
the  Act,  many  of  these  "start-up 
standards"  have  been  criticized  for 
being  written  in  a  manner  that  can 
easily  be  misunderstood  by  employers 
and  employees.  For  example,  Robert 
Moran,  former  Chairman  of  the 
Occupational  Safety  and  Health  Review 
Conunission,  was  an  early'critic  of  these 
standards,  noting  that  they: 

•  Were  not  written  in  terms  amenable 
to  enforcement 

•  Were  not  exclusively  concerned 
with  worker  safety  (that  is,  requirements 
directed  at  the  safety  of  equipment, 
buildings,  consumers,  the  general 
public,  and  workers  were  intermingled) 

•  Were  not  specific  enough  so  that  an 
ordinary  business  person  or  employee 
could  understand  them 

•  Included  "conflicts  and 
inconsistencies. ' ' 

IMoran,  Cite  OSHA  for  Violations, 
Occupational  Safety  and  Health,  Mar. — Apr. 
1976  at  l»-20]. 

Members  of  Congress,  including  those 
who  had  supported  the  Act,  repeated 
similar  criticisms  of  OSHA's  6{a) 
standards.  For  example.  Congressman 
Steiger,  quoting  a  constituent  [117  Cong. 
Rec.  10839  (daily  ed.  March  29, 1971)), 
commented:  "Perhaps  large 
corporations  have  engineers  who  have 
the  savvy  to  comprehend  the  744 
colimins  (of  standards  published  in  the 
Federal  Register).  Few  businesses 
have." 

He  also  complained  [120  Cong.  Rec. 
21654  (daily  ed.  June  27, 1974)]: 

For  the  small  businessman  without  an 
attorney  on  retainer,  or  safety  and  health 
professional  on  their  staff,  the  standards 
published  in  tlie  Federal  Register  might  as 
well  be  written  in  a  foreign  language. 

Another  Member  of  Congress,  Mr. 
McKinney,  noted  that  an  employer 
needs  "an  interpreter  to  decipher  the 
OSHA  regulations"  [120  Cong.  Rec. 
21654  (daily  ed.  June  27, 1974)). 
Congressman  Hungate  complained  that 
OSHA's  regulations  are  voluminous, 
technical  and  complex,  and  that  small 
businesses  do  not  have  the  resources  to 
daily  monitor  the  Federal  Register  or 
hire  engineers  to  interpret  the  technical 
language  contained  in  the  regulations 
(Id.  P.  21658J. 

Additionally,  Congressman  Anderson 
|121  Cong.  Rec.  36908  (daily  ed.  Nov. 
17, 1975)  stated: 

If  OSHA  can  be  faulted  for  anything,  it  is 
that  it  tends  to  be  too  bureaucratic  and  gets 
carried  away  with  drawing  up  regulations 


that  are  so  laden  with  gobbledy-gook  that 
even  an  FBI  cryptographer  would  have 
difficulty  decoding  them.  Pity  then  the  poor 
small  businessman  who  had  not  been  tutored 
in  reading  gobbledy-gook  and  who  cannot 
aflbrd  to  hire  a  translator  or  special 
consultant  to  assist  him  in  interpreting  and 
implementing  these  standards. 

The  Clinton  Administration's 
initiative  to  reinvent  government, 
spearheaded  by  Vice  President  Gore,  has 
focused  renewed  attention  on  the 
difficulty  many  employers  and 
employees  have  in  understanding 
OSHA  requirements.  Responding  to 
President  Clinton  and  Vice  President 
Gore's  challenge^  in  June  1995,  the 
Department  of  Labor  developed  a 
complete  regulatory  reform  strategy  to 
"emphasize  plain  language  to  make 
rules  more  user- friendly." 

This  proposal  begins  the 
implementation  of  OSHA's  goal  of 
identifying  at  least  three  standards  that 
can  be  rewritten  in  plain  English.  Means 
of  Egress  (Exit  Routes)  which  is  codified 
as  Subpart  E  of  OSHA's  General 
Industry  Standards  (29  CFR  1910),  was 
selected  as  the  first  plain  English  project 
because  these  rules  were  not 
technologically  complex  and  their 
purpose — ^to  protect  employees  in  case 
of  fire  or  other  emergencies — was 
familiar. 

Two  alternate  approaches  to  plain 
English  rule  writing  are  presented  in 
this  proposal.  In  redrafting  other  Section 
6(a)  standards,  many  of  which  are 
technologically  more  complex  or  more 
detailed  than  Subpart  E,  it  may  not  be 
possible  for  OSHA  to  achieve  the 
simplicity  and  user-friendliness  of  the 
proposed  revisions  to  Subpart  E. 

m.  What  are  OSHA's  Goals  in  Revising 
Subpart  E? 

OSHA  hopes  to  achieve  three  goals  in 
this  proposal: 

•  To  maintain  the  safety  and  health 
protections  provided  to  employees  by 
Subpart  E  without  increasing  the 
regulatory  burden  on  employers 

•  To  create  a  regulation  that  is  easily 
imderstood 

•  To  state  employers  obligations  in 
performance-oriented  language  to  the 
extent  possible. 

Below,  OSHA  describes  how  each  of 
these  goals  is  served  by  the  proposed 
revisions  to  Subpart  E. 

This  project  is  a  language  revision 
project,  not  an  effort  to  substantively 
revise  OSHA's  means  of  egress 
standards.  Therefore,  the  Agency  has 
been  careful  to  ensure  that  the 
protections  afforded  to  employees  by 
Subpart  E  are  not  weakened  in  the 
revision  process.  Employers  who  were 
in  compliance  with  Subpart  E  prior  to 


this  proposal  will  continue  to  be  In 
compliance  with  the  new  regulation 
after  it  becomes  effective.  Likewise, 
employees  who  are  accustomed  to 
relying  on  these  OSHA  requirements  to 
ensure  safe  exit  from  the  workplace 
during  an  emergency  can  continue  to 
rely  on  those  requirements  with 
confidence. 

OSHA's  effort  to  redraft  Subpart  E  in 
plain  English  has  included  a  thorough, 
comprehensive  review  of  the  existing 
regulation.  The  Agency  has  reviewed  all 
relevant  OSHA  interpretations  of 
Subpart  E  and  decisions  of  the  Federal 
courts  and  the  Occupational  Safety  and 
Health  Review  Commission  to 
determine  what  each  provision  of 
Subpart  E  has  meant  in  practice.  OSHA 
has  also  reviewed  comparable  State 
regulations,  existing  training  materials 
on  means  of  egress,  and  current 
consensus  standards,  including  the 
National  Fire  Protection  Association 
(NFPA)  Life  Safety  Code.  This 
comprehensive  analysis  of  Subpart  E 
has  enabled  OSHA  to  reorganize 
Subpart  E,  and  eliminate  duplicate 
provisions  and  have  confidence  that  the 
revisions  will  not  diminish  the  safety 
and  health  protections  provided  by  the 
existing  rules. 

During  the  revision  process,  OSHA 
has  become  aware  that  some  provisions 
of  Subpart  E  are  outdated.  Indeed,  the 
current  NFPA  Life  Safety  Code  and 
other  consensus  standards  provide 
employers  with  contemporary  fire  safety 
compliance  options  that  are  not 
permitted  by  the  existing  rules.  Where 
it  was  possible  to  revise  the  proposed 
languag^of  Subpart  E  to  allow 
employers  the  flexibility  of  relying  on 
these  more  contemporary  compliance 
approaches  without  decreasing  the 
protectiveness  of  the  requirements  or 
increasing  employers'  obligations, 
OSHA  has  proposed  to  do  so.  For 
example,  OSHA's  existing  rules  require 
that  exits  lead  directly  outside,  while 
recent  revisions  to  NFPA's  code  permit 
exit  routes  that  lead  to  a  refuge  area, 
particularly  in  high-rise  buildings.  The 
proposed  revisions  would  recognize 
refuge  areas  as  a  permissible  means  of 
exit;  OSHA  is  specifically  asking  for 
comment  on  this  change.  Another 
example  of  the  increased  flexibility  of 
the  of  the  proposed  revisions  relates  to 
exit  signs.  Self-luminous  or 
electroluminescent  signs  are  now  a 
commonplace  method  of  alerting 
occupants  to  the  location  of  exits  in  the 
workplace  and  are  recognized  by 
consensus  organizations  as  appropriate 
for  that  purpose.  Existing  Subpart  E, 
however,  does  not  yet  permit  reliance 
on  self-luminous  or  electroluminescent 
signs.  The  proposed  revisions,  however. 
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would  pern^t  employers  to  utilize  such 
signs  as  an  idded  option;  current 
compliance  methods  would  also 
continue  to  be  permitted.  In  this  way, 
OSHA  has  increased  the  flexibility  of 
compliance  for  employers  without 
reducing  th«  safety  and  health 
protections  provided  to  employees. 

Another  qf  OSHA's  aims  m  revising 
Subpart  E  i$  to  continue  to  rely  on 
performanct-oriented  language  to  the 
extent  that  doing  so  is  consistent  with 
the  maintenance  of  safety  and  health 
protections  &nd  does  not  increase  the 
obligations  of  employers. 

For  example,  the  specification  that 
exit  signs  \i$e  letters  that  are  not  less 
than  six  inches  high  and  3/4  inches 
wide  was  intended  to  ensure  that  any 
sign  used  to  direct  employees  out  of  the 
building  would  be  visible.  In  the 
proposed  reirision,  OSHA  has 
eliminated  the  size  sp>ecification  in 
favor  of  a  requirement  that  simply  states 
that  exit  sig»s  must  be  clearly  visible  to 
all  building xxxupants. 

In  addition,  the  proposed  revisions  to 
Subpart  E  increase  the  performance 
orientation  and  compliance  flexibility  of 
the  standards  where  national  consensus 
standards  have  led  the  way  (without,  of 
course,  reducing  employee  protections). 


For  example.  §  1910.37(c)  contains 
detailed  specifications  for  the  number  of 
persons  per  unit  of  exit  vddth  required 
for  each  means  of  egress.  These 
specifications  are  extremely  difficult  for 
users  to  understand.  The  NFPA  no 
longer  relies  on  the  number  of  persons 
per  unit  of  exit  width  to  determine 
adequate  exit  capacity.  Instead,  the 
NFPA's  Life  Safety  Code  incorporates 
the  concept  of  exit  geometry.  Exit 
oapacity.  according  to  the  NFPA,  is 
determined  not  by  width  alone,  but  by 
considering  the  distance  to  be  traveled 
to  the  exit  and  other  factors  affecting  the 
flow  of  people  out  of  the  workplace.  The 
performance-oriented  language  of  the 
proposed  regulations  allows  employers 
to  consider  the  newer  NFPA  approach. 

However.  OSHA  has  not  usea 
performance-oriented  language  in 
revising  Subpart  E  where  the  effect  of 
doing  so  would: 

•  Eliminate  a  requirement  that 
{M'otects  employee  safety  and  health 
without  substituting  an  equally  effective 
requirement;  or 

•  Expand  an  employer's  compliance 
obligations. 

For  example,  §  191i).37  now  requires 
that  a  means  of  egress  be  at  least  28 
inches  wide.  Substituting  a 


performance-oriented  criterion,  such  as 
a  requirement  that  a  means  of  egress  be 
"of  adequate  width  to  support  building 
occupants",  would  eliminate  the 
minimum  width  but  might  also  reduce 
the  protection  provided  to  those  seeking 
to  leave  the  workplace.  For  this  reason, 
OSHA  decided  not  to  revise  the 
minimum  clearance  requirement. 

For  some  employers,  reliance  on 
performance-oriented  regulations  may 
create  confusion  as  to  the  specific 
precautions  necessary  in  a  variety  of 
situations.  In  the  past,  OSHA  has  used 
the  NFPA  Life  Safety  Code  as  an  aid  in 
interpreting  Subpart  E.  OSHA  intends  to 
continue  to  rely  on  the  NFl'A  Life  Safety 
Code  and  other  consensus  standards  as 
guidance  in  implementing  performance- 
oriented  requirements  of  revised 
Subpart  E. 

ni.  What  Are  the  Results  of  OSHA's 
Revision  to  Subpart  E? 

The  proposed  revision  to  Subpart  E 
has  resulted  in  changes  to  the  paragraph 
designations  of  existing  requirements. 
The  following  table  compares  the 
proposed  rule  paragraph  designations 
with  the  paragraph  designations  of  the 
current  Subpart  E  requirements. 


Comparison  of  Proposed  Rule  on  Exit  Routes  With  Current  Subpart  E  Standard 


Proposed  rule  on  exit  routes 


1910.35.  Wti^  is  covered  by  tfiese  regulations?  . 

(b)  Exits  and  Exits  Routes  Are  Covered _.-. ^ „ 

(1)  Definition  Of  An  Exit. 

(2)  Definition  Of  An  Exit  Route . 

1910.36.  Wha«  are  the  design  requiremenis  for  exit  routes? , . 

(a)  An  Exh  Must  Be  Permanent* 

(b)  The  Number  Of  Exit  Routes  Must  Be  Adequate _ .". 

(1)  Two  exit  routes,  remote  from  one  another,  must  be  avaiiabte  to  provide  alternate  means  for 
enployees  to  leave  ttie  workplace  safely  during  an  emergency. 

(2)  Ajsingle  exit  route  is  permitted  where  the  nxrber  of  employees,  the  size  of  the  building,  its  oo- 
cupancy,  or  the  arrangement  of  the  workplace  indrcate  that  a  single  exit  win  altow  all  employees 

•  to  exit  safely  during  an  emergency.  Other  means  of  escape,  such  as  fire  exits  or  accessit)le 
wir^dows,  should  be  available  where  fewer  than  two  exit  routes  are  provided. 

(3)  More  than  two  exit  routes  must  be  available  to  altow  employees  to  leave  ttie  workplace  safely 
during  an  emergency  where  the  number  of  employees,  the  size  of  the  building,  its  occupancy, 
or  the  anangement  of  the  workplace  reasonably  suggest  that  reliance  on  two  exit  routes  could 
endanger  employees. 

(c)  An  Exjl  Has  Limited  Openings  _ ^ 

(d)  An  Exit  Must  Be  Separated  By  Fire  Resistant  Materials  _ 

(e)  Exit  Route  Access  Must  Be  Unotjstructed 

(1)  F^  and  unobstructed  access  to  each  exit  route  must  be  provided  to  erasure  safe  exit  during 
an  lemergency. 

(2)  T»e  exit  route  must  be  free  of  material  or  equipment :.„ „ 

(3)  Employees  must  not  be  required  to  travel  through  a  room  which  can  be  kx*ed.  such  as  a 
bathroom,  or  toward  a  dead  end  to  reach  an  exit 

(4)  Stairs  or  a  ramp  must  be  used  if  the  exit  route  is  not  substantiaJly  level 

(f)  An  Exit  Must  Lead  Outside  

(1)  A^  exit  must  lead  directly  outside  or  to  a  street,  walkway,  refuge  area,  or  to  an  open  space 
witti  access  to  the  outside. 


Comparable  Subpart  E  sectkm 


1910.36(a). 
1910.35(c) 

1910.3S<a). 

1910.37(a),  1910.37(g)(4). 

1910.36(b)(1) 
1910.36(b)(3) 

1910.36(b)(8). 


1910.37(e). 


1910.37(a),  1910.37(b)(3), 

1910.37(b)(4). 
1910.37(b)(1>-(b)(2). 
1910.36(b)(4).  1910.36(d)(1). 
1910.37(f)(1).  1910.37(k)(2). 

1910.36(d)(1).  1910.37(0(1). 
1910.37(f)(3). 

1910.370). 

1910.37(h)(1). 

New  Compliance  Option  Included. 
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Comparison  of  Proposed  Rule  on  Exit  Routes  With  Current  Subpart  E  Standard— Continued 


Proposed  rule  on  exit  routes 


Comparable  Suljpart  E  section 


(2)  The  street  walkway,  refuge  area,  or  open  space  to  which  an  exit  leads  rrxist  be  large  enough 
to  accommodate  all  building  occupants  likely  to  use  that  exit 

(3)  A  refuge  area  must  be: 

(i)  a  space  along  an  exit  route  protected  from  ttie  effects  of  fire  either  by  separation  from 

other  spaces  wittun  the  txiiMing  or  by  its  kx:atkxi;  or 
(ii)  a  floor  with  at  least  two  spaces  separated  by  smoke-resistant  partitk)ns  In  a  buikling  wt>ere 

each  floor  Is  protected  by  an  automatic  sprinkler  system.  An  autonuitic  sprinkler  system 

must  comply  with  29  CFR  §  1910.159. 

(4)  Exit  stairs  that  continue  beyond  the  floor  of  exit  discharge  must  be  interrupted  t>y  doors,  part>- 
twns,  or  other  effective  means. 

(g)  An  Exit  Door  Must  Be  Unlocked  - 

(h)  A  Skje-hinged  Exit  Door  Must  Be  Used - - 

(0  The  Capacity  Of  An  Exit  Route  Must  Be  Adequate ~ - 

(j)  An  Exit  Must  Meet  Minimum  Height  And  Width  Requirements , ~ 

(k)  An  Outdoor  Exit  Route  Is  Permitted ~- 

1910.37.  What  are  ttie  operation  and  maintenance  requirements  for  exit  routes? 

(a)  Ttie  Danger  To  Emptoyees  Must  Be  Minimized. 

(1)  The  exit  route  must  be  maintained  to  minimize  danger  to  emptoyees  during  an  emergency. 

(2)  The  exit  route  must  be  free  of  explosive  or  highly  flammable  furnishings  or  decorations 

(3)  An  exit  route  must  not  require  emptoyees  to  travel  toward  materials  wtiich  bum  very  qutokly, 
emit  poisorxMis  fumes,  or  are  expk>sive,  unless  those  materials  are  effectively  shiekted  from  ttie 
exit  route. 

(b)  Lighting  Must  Be  Adequate  ~ « 

(c)  An  Exit  Must  Be  Marked  Appropriately  > 

(1)  Each  exit  must  be  clearly  visible  and  must  be  marked  by  a  distinctive  sign  reading  "Exit"  

(2)  An  exit  door  must  be  free  of  signs  or  decorations  that  ot>scure  its  visiNlty 

(3)  Signs  must  be  posted  along  the  exit  route  indicating  the  directkxi  of  travel  to  ttie  nearest  exit 

(4)  The  line-of-sight  to  an  exit  sign  must  be  uninterrupted. 

(5)  Any  doonway  or  passage  that  might  be  mistaken  for  an  exit  must  be  marked  "Hot  an  ExiT  or 
with  an  Indication  of  Its  actual  use. 

(6)  An  exit  sign  must  t»e  illuminated  to  a  surface  value  of  at  least  5  foot  candles  by  a  reliable  light 
source  and  must  show  a  designated  color.  Self-luminous  or  electroluminescent  signs  have  a 
minimum  luminance  surface  value  of  .06  footlamberts. 

(d)  The  Fire  Retardant  Properties  Of  Paints  Or  Other  Coatings  Must  Be  Maintained  

(e)  Each  Emergency  Safeguard  Must  Be  Maintained ~ 

(0  Exits  Must  Be  Maintained  During  Constructton  And  Repair „ 

(g)  An  Employee  Alarm  System  Must  Be  Operable 

1910.38.  What  are  the  requirements  for  an  Emergency  Actton  Plan? 

(a)  An  Emergency  Action  Plan  Must  Be  Availabto  for  Emptoyee  Review. 

(b)  Minimum  Elements  Of  An  Emergency  Actton  Plan  „ „ 

(c)  Emptoyee  Alarm  System ~ 

(d)  Training . : 

(e)  Emptoyee  Review 

1910.39.  What  are  the  requirements  for  a  Fire  Preverrtion  Plan? 

(a)  A  Fire  Prevention  Plan  Must  Be  Availat>le  For  Empk>yee  Review 

(b)  Minimum  Elements  Of  A  Fire  Preventton  Plan _ ~. 

(c)  Emptoyee  Information 


1910.37(h)(2). 

1910.36(b)(4),  1910.37(k)(3). 
1910.37(f)(2). 
1910.37(c),  1910.37(d). 
1910.37(f)(6),  1910.37(1). 
1910.37(g)(1)-(g)(5). 


1910.36(b)(2). 
1«10.37(l)(2).  1910.37(f)(5). 


1910.36(b)(6). 
1910.37(0(4). 
1910.36(b)(5),  1910.37(q)(1); 

(q)(3);  (q)(4);  (q)(8). 
1910.37(f)(4). 
1910.36(b)(5);  1910.37(q)(5). 

1910.37(0(4);  1910.37(q)(3). 

1910.36(b)(5);  1910.37(q)(2). 

19l0.37(q)(6Hq)(7). 
New  Compliance  Option  Included. 
1910.37(0). 

1910.37(m)-(n),  1910.38(b)(5). 
1910.36(c)(1)-(c)(3). 
1910.36(b)(7),  1910.37(n). 
1910.38(a)(1),  1910.38(a)(5)(iii). 

1910.38(a)(2),  1910.38(a)(4). 
1910.38(a)(3). 
1910.38(a)(5)(i). 
1910.38(a)(5)(ii),  1910.38(a)(5)(iM). 

1910.38(b)(1),  1910.38(b)(4). 

1910.38(b)(2). 

1910.38(b)(4). 


In  revising  the  means  of  egress 
standards,  OSHA  has  attempted  to 
organize  their  requirements  in  a  logical 
and  understandable  maimer.  OSHA  has 
drafted  this  revision  with  the  following 
general  principles  in  mind: 

•  General  provisions  should  appear 
before  specific  provisions  or  exceptions 

•  Important  provisions  should  appear 
before  less  important  provisions 

•  Frequently  used  provisions  should 
appear  before  less  frequently  used 
provisions 

•  Substantive  requirements  should 
appear  before  procedural  requirements 

•  Permanent  provisions  should 
appear  before  temporary,  transitional,  er 
"grandfather"  provisions 


•  "Housekeeping"  provisions  and 
appendices  should  be  placed  at  the  end 
of  the  requirements. 

OSHA  nas  grouped  the  requirements 
around  three  common  themes:  (1) 
design  and  construction  requirements 
for  exit  routes;  (2)  operation  and 
maintenance  requirements  for  exit 
routes;  and  (3)  requirements  for  warning 
employees  of  the  need  to  escape.  For 
example,  the  design  requirements  for 
exit  routes  formerly  were  scattered  both 
in^  1910.36  and  §  1910.37.  Previously, 
the  requirement  that  exits  discharge 
directly  to  a  public  street  or  to  an  open 
space  was  a  general  requirement  found 
in  §  1910.37(h)(1).  Because  the 
placement  or  location  of  exits  is  a 
requirement  employers  must  address 


during  workplace  design,  that 
requirement  has  been  moved  to 
paragraph  (f)  of  §  1910.36,  which  covers 
design  of  exit  routes. 

Reorganizing  Subpart  E  in  this 
manner  has  enabled  OSHA  to  eliminate 
many  duplicate  provisions.  In  the  prior 
version,  both  §  1910.36(b)(8)  and 
§  1910.37(e)  contained  the  design 
requirement  that  workplaces  with  more 
than  one  exit  have  two  means  of  egress 
remote  from  one  another.  Now, 
however,  §  1910.36(b)  contains  all 
requirements  for  the  location  of  exit 
routes. 

Throughout  this  revision,  OSHA  has 
placed  the  general  provisions  of  each 
paragraph  first,  followed  by  any  specific 
applications  or  exceptions.  For  example. 
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there  is  a  proposed  general  design 
requirement  (§  1910.36(b)(1))  that 
requires  e|nployers  to  have  two  exit 
routes,  retiote  from  one  another.  Two 
specific  eicceptions  follow  that  general 
requirement:  single  exit  routes  are 
permitted!  in  certain  circumstances  if 
safe  employee  exit  is  possible;  and  more 
than  two  *xit  routes  are  required  where 
workplace  conditions  suggest  that 
reliance  oti  only  two  exit  routes  will 
endanger  employees  (§  1910.36(b)(2)- 
(3)). 

Since  OBHA  regulates  employment 
and  placef  of  employment,  tiie  Agency's 
standards  lare  intended  to  impose  those 
duties  on  employers  that  are  necessary 
to  protect  employee  safety  and  health. 
In  the  revised  standards,  the  mandatory 
duty  of  employers  to  comply  with  the 
regulatory  obligations  set  forth  in 
Subpart  E  is  retained.  However,  existing 
Subpart  E  too  often  addresses 
obligations  that  are  not  related  to 
employee  protection  but  pertain  instead 
to  protection  of  the  general  public  or  the 
occupants  of  buildings.  The  proposed 
revision  limits  the  regulatory  obligations 
to  those  relevant  to  workplace  health 
and  safety;  buildings  that  are  not 
workplaces  are  clearly  outside  the  scope 
of  the  revised  standards.  There  is  an 
exception  to  this  principle  where  the 
protection  of  employee  safety  and 
health  requires  an  employer  to  assiue 
that  all  building  occupants,  including 
employee9,  can  evaciiate  a  building 
safely.  In  |uch  situations,  revised 
Subf>art  E  imposes  a  duty  on  employers 
to  protect  bU  building  occupants. 
However,  where  the  safety  of  building 
occupants  is  independent  of  employee 
safety,  the  revised  language  refers  only 
to  the  protection  of  employees. 

OSHA  has  revised  Subpart  E  to  state 
clearly  thajt  employers  must  comply 
with  its  refjuirements  and  indicate  how 
compliande  must  be  achieved.  OSHA 
has  continued  the  use  of  command 
words,  such  as  "must,"  when  the  intent 
is  to  impo$e  clear  obligations  on 
employer$  to  take  affirmative  employee- 
protective  steps.  Thus,  OSHA  has 
avoided  the  use  of  such  words  as 
"should",  iwhich  recommend  but  do  not 
require  a  ^ven  action,  or  "may"  which 
give  the  employer  discretion  to  act 
unless  the  Agency  is  recommending  or 
permitting  the  associated  action. 

The  Ag^cy  believes  that  the 
proposed  revisions  make  Subpart  E 
more  "user-friendly"  and  less  easy  to 
misinterpret.  OSHA  has  reduced  (he 
level  of  subimits  (subparagraphs  or  sub- 
subparagrtphs)  to  make  the 
requirements  easier  to  locate  and  follow. 

The  proposed  Question  and  Answer 
version  of  Subpart  E  is  very  different 
from  the  approach  taken  in  current 


OSHA  standards.  Each  provision  is 
■written  in  the  form  in  which  a  typical 
employer  might  ask  a  question  about  the 
rule,  and  this  question  is  then  followed 
by  an  answer  that  tells  the  employer 
about  the  applicable  requirements.  For 
example,  employers  frequently  ask, 
"What  are  the  requirements  for 
Emergency  Action  Plans?"  This 
question,  now  posed  in  §  1910.38,  is 
followed  by  the  answer,  which  consists 
of  a  description  of  the  specific 
requirements  for  emergency  action 
plans  an  employer  must  foHow  to 
comply  with  Subpart  E. 

Each  provision  of  the  proposed 
revision  is  preceded  by  a  section 
heading  that  tells  the  reader  what 
information  can  be  found  in  that 
section.  For  example,  the  section 
heading  for  exterior  exit  routes  is  "An 
Outdoor  Exit  Route  is  Permitted."  These 
descriptive  headings  help  the  user  to 
locate  relevant  regulatory  requirements. 
Using  these  section  headings,  OSHA  has 
created  a  table  of  contents  that  precedes 
the  proposed  revisions.  Focus  groups 
evaluating  the  format  of  OSHA 
standards  strongly  recommended  the 
addition  of  a  table  of  contents  as  a  guide 
to  OSHA  standards. 

In  keeping  with  OSHA's  new  "user- 
friendly"  approach  to  drafting 
standards,  the  number  of  de&iitions 
also  has  been  reduced  from  ten  to  two; 
all  unused  terms  have  been  removed 
from  the  existing  definitions.  Because 
employers  do  not  need  definitions  for 
ordinary  words  that  are  employed  in  a 
manner  consistent  with  common  usage, 
OSHA  believes  this  revision  will 
streamline  the  requirements  and 
eliminate  confusion.  OSHA  also  has 
eliminated  many  cross-references  to 
other  standards  so  that  most 
requirements  for  exit  routes  in  general 
industry  will  now  be  found  in  Subpart 
E. 

OSHA  has  incorporated  plain  English 
principles  in  this  revision.  Generally, 
OSHA  has  tried  to  use  short,  focused, 
sentences  to  keep  the  requirements 
simple.  OSHA  believes  that  a  readable 
sentence  is  affirmative,  declarative,  and 
limited  to  a  single  idea  or  thought. 
Accordingly,  qualifying  phrases  longw 
than  a  few  words  have  been  moved  to 
separate  sentences.  OSHA  also  believes 
that  paragraphs  should  be  brief  and  be 
devoted  to  a  single,  unified  topic. 

Unnecessary  technical  language 
obscures  meaning  and  impairs 
understanding.  In  this  revision,  OSHA 
has  tried  to  use  common  words  in  ways 
that  are  consistent  with  their  ordinary  or 
accepted  meaning.  For  example. 
Subpart  E  regulates  "means  of  egress," 
a  term  understood  by  professionals  but 
not  used  in  everyday  conversation. 


Substituting  the  phrase  "exit  rOute"  for 
"means  of  egress"  will  make  it  easier  for 
most  employers  and  employees  to 
understand  the  requirements  at  first 
reading. 

OSHA  has  used  the  active  rather  than 
the  passive  voice  in  this  revision.  In  an 
active  sentence,  the  subject  performs  an 
action.  In  a  passive  sentence,  the  subject 
is  acted  upon.  Writers  frequently  use 
passive  construction  to  emphasize  the 
action  instead  of  the  actor,  e.g.,  "The 
regulation  was  drafted,"  instead  of  "He 
drafted  the  regulation."  Passive 
construction  is  less  immediate  and  can 
be  less  compelling  to  the  reader,  as  well 
as  more  ambiguous.  For  example, 
instead  of  "it  is  required  that  an 
employer*  *  *",  OSHA  now  generally 
uses  "The  employer  must  *  *  *". 

A  positive  sentence  is  preferred  when 
an  idea  can  be  expressed  either 
positively  or  negatively,  although  a 
negative  sentence  is  an  obvious  choice 
when  the  subject  of  a  standard  is  a 
prohibition,  e.g.,  "No  employee  is 
permitted  •  •  •••  Consistent  with  the 
goals  of  this  revision,  OSHA  has  stated 
requirements  affirmatively,  rather  than 
negatively.  For  example,  instead  of 
stating  "no  furnishing,  decorations,  or 
other  objects  shall  be  so  placed  as  to 
obstruct  exits,  access  hereto,  egress 
therefrom,  or  visibility  thereof,"  the 
revised  language  would  read,  "the 
escape  route  he  free  of  material  and 
equipment." 

in  drafting  simpler  sentences,  OSHA 
has  paired  the  actor  (employer)  with  the 
action  (conduct  required  or  prohibited). 
Concise  declarative  sentences  answer 
the  question,  "Who  must  do  what?"  In 
most  situations  covered  by  OSHA 
standards,  the  actor  will  be  the 
employer.  The  proposed  traditional 
version  of  Subpart  E  includes  an 
introductory  requirement  that  the 
employer  comply  with  each  of  the 
requirements  imposed  by  that  sectioo. 
Each  section  of  the  regulation  then 
clearly  identifies  the  conduct  required 
or  prohibited. 

m  the  proposed  question  and  answer 
revision  of  Subpart  E,  the  actor  and 
action  are  paired  more  closely.  Since 
confusion  might  occur  if  conditions 
pertaining  to  the  requirement  or 
prohibition  were  inserted  between  the 
actor  and  the  action,  OSHA  has  placed 
the  actor,  action,  and  object  close 
together  in  the  sentence.  For  example, 
§  1910.37  of  the  proposed  standard  now 
requires  that  an  employer  comply  with 
each  duty  described  in  that  section,  and 
paragraph  (b)  describes  the  required 
conduct.  This  proposed  requirement 
now  states,  "Each  exit  route  must  be 
illuminated  adequately."  Thus,  the 
employer's  obhgation  is  clearly 
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identifled.  Previously,  the  same 
requirement  (§  1910.37(b)(6))  stated,  "In 
every  building  or  structure  equipped  for 
artiHcial  illumination,  adequate  and 
reliable  illumination  shall  be  provided 
for  all  exit  focilities." 

Finally,  OSHA  has  paid  careful 
attention  to  parallel  structure  and  to  the 
rules  of  grammar  and  punctuation  in 
revising  Subpart  E. 

IV.  What  Procedures  Govern  OSHA'« 
Plain  English  Revision? 

This  proceeding  to  revise  Subpart  E 
differs  from  other  OSHA  rulemaking 
efforts  because  the  Agency  is  proposing 
to  modify  only  the  language  of  the 
Means  of  Egress  rule  and  not  its 
substance.  In  the  past,  OSHA  has 
waived  pubhc  notice  and  comment 
when  a  rule  contains  "minor  and  non- 
controversial"  changes.  However,  OSHA 
has  decided  against  that  approach  in 
this  rulemaking  process  in  order  to  give 
public  notice,  and  receive  comments, 
about  the  Agency's  revision  of  its 
standards  into  plain  English. 

The  Agency  expects  to  receive  three 
types  of  public  comments: 

•  Comments  from  interested  parties 
on  whether  they  perceive  the  two 
revised,  plain  English  versions  of 
Subpart  E  as  providing  levels  of  safety 
and  health  protection  that  are  as 
effective  as  those  currently  in  force. 
Where  interested  parties  identify 
provisions  of  the  proposed  plain  English 
rules  that  do  not  meet  this  criterion, 
OSHA  expects  to  make  changes  to 
ensure  that  the  final  rule  meets  the 
Agency's  goal  of  imposing  no  new 
burdens  on  employers  and  maintaining 
safety  and  health  protections  for 
employees. 

•  Comments  by  interested  parties  on 
their  preference  for  the  "traditional" 
plain  English  version  of  Subpart  E  or  the 
"question  and  answer"  version  of 
Subpart  E. 

•  Comments  from  interested  parties 
idendfying  sections  of  Subpart  E  that 
are  out-of-date  and  explaining  why 
OSHA  should  substantively  modify 
these  provisions.  OSHA  will  take  such 
comments  into  consideration  in  setting 
its  standard-setting  priorities. 

Because  of  the  limited  scope  and 
purpose  of  this  rulemaking,  OSHA 
hopes  to  expedite  the  issuance  of  a  final 
standard. 

If  the  Agency  receives  significant 
objections  to  its  proposal  or,  in  the 
unlikely  event  that  issues  are  raised  that 
have  not  been  fully  considered  in 
developing  the  proposed  revision, 
OSHA  will  provide  public  notice  of  this 
fact  and  proceed  widi  further 
rulemaking  imder  section  6(b)  of  the 
Act. 


V.  What  Legal  Considerations  Govern 
OSHA's  Plain  English  Revisions? 

OSHA  does  not  believe  that  the 
significant  risk  analysis  that  the  Agency 
usually  performs  prior  to  proposing  a 
safety  standard  is  necessary  here.  In 
Industrial  Union  Department  v. 
American  Petroleum  Institute,  448  U.S. 
607  (1980),  the  Supreme  Court  ruled 
that  section  3(8)  of  the  Act,  which 
defines  an  occupational  safety  and 
health  standard,  requires  the  Agency,  as 
a  threshold  matter,  to  determine 
whether  the  hazard  it  proposes  to 
regulate  poses  a  significant  risk  in  the 
workplace  and  that  a  new,  lower 
standard  is  "reasonably  necessary  and 
appropriate"  to  reduce  the  risk  posed  to 
workers.  OSHA  believes  that  an  analysis 
of  significant  risk  is  not  required  here 
and,  indeed,  would  not  be  helpful 
because  the  Agency  is  proposing  no 
substantive  revisions  to  the 
requirements  of  Subpart  E.  Because  this 
proposal  neither  imposes  new 
regulatory  burdens  nor  impacts  safety 
and  healdi  protection,  any  effort  to 
measure  the  "benefits"  of  this  effort 
would  not  be  productive. 

This  does  not  mean  that  the  Agency 
believes  that  this  effort  will  not  yield 
substantial  benefits.  To  the  contrary, 
rules  written  in  plain  English  are  easier 
for  employers  and  employees  to  follow 
and  understand.  Ease  of  understanding 
should  facilitate  compliance  by 
employers.  With  OSHA's  limited 
resources,  any  effort  that  can 
substantially  increase  opportunities  for 
compliance  without  sacrificing 
employee  safety  and  health  protection 
vfiW  have  long-term  benefits. 

OSHA  also  believes  that  this 
proceeding  neither  requires 
technological  changes  nor  imposes 
increased  compliance  costs  on 
employers.  Indeed,  employers  may  save 
money.  Therefore,  OSHA  does  not 
believe  an  analysis  of  the  economic  or 
technological  feasibility  of  the  proposal 
is  necessary.  See  American  Textile  Mfrs. 
Inst,  v:  Donovan.  452  U.S.  490  (1981). 
Likewise,  Executive  Order  12866  does 
not  require  that  OSHA  prepare  an 
Economic  Analysis  for  this  rulemaking. 

Finally,  OSHA  does  not  believe  that 
section  6(b)(8)  applies  to  this 
proceeding.  Section  6(b)(8)  requires 
OSHA  to  provide  an  explanation  when 
a  rule  differs  substantially  from  am 
existing  national  consensus  standard. 
OSHA  does  not  view  the  revisions  to 
Subpart  E  as  differing  from  the 
provisions  of  the  national  consensus 
standard,  because  the  agency  is 
modifying  the  wording  of  Subpart  E  and 
not  its  substance.  Therefore,  the 
requirements  imposed  by  Subpart  E  will 


remain  comparable  to  those  imposed  by 
the  national  consensus  standard  upon 
which  Subpart  E  was  based. 
Furthermore.  OSHA  has  evaluated 
current  consensus  standards  addressing 
means  of  egress  and  has  concluded  that 
the  requirements  of  Subpart  E  are 
consistent  with  those  of  these  national 
consensus  standards. 

The  cxurent  requirements  contained 
in  §  1910.38  address  both  employee 
action  plans  {§  1910.38(a))  and  fire 
prevention  plans  (§  1910.38(b)).  OSHA 
is  proposing  that  §  1910.38  continue  to 
contain  requirements  for  emergency 
action  plans,  but  that  a  new  section, 
§  1910.39  contain  requirements  for  fire 
prevention  plans.  Therefore,  OSHA  is 
proposing  that  the  appendix  to  Subpart 
E  be  revised  to  reflect  the  new  section 
designation  for  fire  prevention  plans. 
The  Agency,  however,  is  not  proposing 
any  changes  to  the  text  of  the  Subpart 
E  appendix. 

Summary  of  Economic  Impact  Analysis 
and  Certification  of  No  Significant 
Impact 

Because  the  proposed  rule  for  Means 
of  Egress  (proposed  to  be  renamed  "Exit 
Routes")  will  impose  no  obligations  on 
employers  beyond  those  imposed  by  the 
existing  rule,  which  has  been  in  effect 
since  1971,  OSHA  has  not  conducted  a 
preliminary  economic  analysis  to 
accompany  the  proposed  rule.  Because 
the  proposed  rule  will  have  no 
economic  impacts,  the  Agency  certifies 
that  it  will  have  no  significant  impacts 
on  a  substantial  number  of  small 
entities.  This  certification  is 
necessitated  by  the  Regulatory 
Flexibility  Act  (as  amended,  1996). 

Public  Participation 

Interested  parties  are  invited  to 
submit  written  data,  views,  and 
comments  with  respect  to  this  proposed 
revision.  These  comments  must  be 
postmarked  on  or  before  November  12. 
1996.  Comments  are  to  be  submitted  in 
quadruplicate,  or  in  1  original  (hard 
copy)  and  1  disk  (3W  or  5W)  in 
WordPerfect  5.0,  5.1,  or  6.0,  or  ASCII,  to 
the  Docket  Office,  Docket  No.  S-052, 
Room  N2625,  U.S.  Department  of  Labor. 
200  Constitution  Ave.  N.W., 
Washington,  DC.  20210. 

All  written  comments,  views,  data, 
and  arguments  received  within  the 
specified  comment  period  will  be  made 
part  of  the  record  and  will  be  available 
for  public  inspection  and  copying  at  the 
above  Docket  Office  address. 

Requests  for  an  informal  pubUc 
hearing  on  objections  to  the  proposed 
rule,  pursuant  to  §  6(b)(3)  of  the 
Occupational  Safety  and  Health  Act  (29 
U.S.C.  655(b)(3)),  must  be  submitted  to 


47718         Federal  Register  /  Vol.  61,  No.  176  /  Tuesday,  September  10,  1996  /  Proposed  Rules 


the  Docket  Office  at  the  above  address, 
and  postmarked  no  later  than  November 
12, 1996.  Hearing  requests  must  comply 
with  the  following  requirements:  they 
must  include  the  name  and  address  of 
the  objector,  they  must  specify  with 
particularity  the  provision  of  the 
proposed  rule  to  which  the  objection  is 
taken,  and  tnust  state  the  grounds 
therefore;  and  they  must  be 
accompanied  by  a  summary  of  the 
evidence  proposed  to  be  adduced  at  the 
requested  hearing. 

State  Plan  States 

The  25  States  and  Territories  with 
their  own  OSHA-approved  occupational 
safety  and  health  plans  must  revise  their 
existing  staiidard  within  six  months  of 
the  publication  date  of  the  final 
standard  or  show  OSHA  why  there  is  no 
need  for  ac^on.  e.g.,  because  an  existing 
State  standard  covering  this  area  is 
already  "at  least  as  effective"  as  the 
revised  Federal  standard.  These  States 
are:  Alaska,  Arizona,  California, 
Connecticut  (State  and  local  government 
employees  only),  Hawaii,  Indiana,  Iowa, 
Kentucky,  Maryland,  Michigan, 
Minnesota,  Nevada,  New  Mexico,  New 
York  (State  and  local  government 
employees  only).  North  Carolina, 
Oregon,  Puerto  Rico,  South  Carolina, 
Tennessee,  Utah,  Vermont,  Virginia, 
Virgin  Islanjds,  Washington,  and 
Wyoming. 

List  of  Subjects  in  29  CFR  Part  1910 

Means  of  egress,  Exit,  Exit  route, 
Emergency  action  plan.  Fire  prevention 
plan.  Occupational  safety  and  health. 

Authority 

This  doci^ent  was  prepared  upder 
the  authoriljy  of  Joseph  A.  Dear, 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N.W.,  Washington,  DC  20210. 

Accordingly,  pursuant  to  sections  4, 
6,  and  8  of  ve  Occupational  Safety  and 
Health  Act  bf  1970  (29  U.S.C.  653.  655, 
657,),  Secretary  of  Labor's  Order  No.  1- 
90  (55  FR  9033).  and  29  CFR  Part  1911, 
it  is  hereby  broposed  to  amend  29  CFR 
Part  1910  aiset  forth  below.    ■ 

Signed  at  Washington.  D.C..  this  4th  day  of 
September  1^. 

Joseph  A.  De^, 

Assistant  Secretary  of  Labor. 

29  CFR  P  irt  1910  would  be  amended 
as  follows: 

PART  1910-OCCUPATIONAL  SAFETY 
AND  HEALTH  STANDARDS 


Authority:  Sections  4, 6,  and  8  of  the 
Occupational  Safety  and  Health  Act  of  1970 
(29  U.S.C.  653.  655.  657);  Secretary  of  Labor's 
Order  No.  12-71  (36  FR  8754).  8-76  (41  FR 
25059).  9-83  (48  FR  35736).  or  1-90  (55  FR 
9033),  as  applicable. 

2.  Subpart  E — Means  of  Egress  would 
be  amended  by  revising  §§  1910.35 
through  1910.39  as  follows  [traditional 
text  version]: 

Subpart  E — Exit  Routes 

$1910.35.    Coverage. 

(a)  Every  Employer  Is  Covered.  This 
subpart  requires  a  general  industry 
employer  to  provide  exit  routes  for 
employees  to  leave  the  workplace  safely 
during  emergencies.  This  subpart  does 
not  apply  to  mobile  workplaces,  such  as 
vehicles  or  vessels. 

(b)  Exits  and  Exit  Routes  Are  Covered. 
(1)  Definition  Of  An  Exit.  The  term 
"exit"  refers  to  that  portion  of  the  exit 
route  that  generally  is  separated  from 
other  areas  to  provide  a  protected  way 
of  travel  out  of  the  workplace. 

(2)  Definition  Of  An  Exit  Route.  The 
term  "exit  route"  means  a  continuous 
and  unobstructed  path  of  exit  travel 
from  any  point  within  a  workplace  to 
safety  outside.  An  exit  route  generally 
consists  of  three  parts:  access  to  the  exit; 
the  exit,  which  provides  a  way  of  travel 
out  of  the  workplace;  and  the  way  from 
the  exit  to  the  outside.  An  exit  route 
includes  all  vertical  and  horizontal   - 
areas. 


$1910.36. 
routes. 


Design  requirements  for  exit 


1.  The  Authority 
E  of  29  CFR  Part 
to  read  as  fc  Hows 


citation  for  Subpart 
1910  would  continue 


(a)  An  Exit  Must  Be  Permanent.  Each 
exit  must  be  a  permanent  part  of  the 
workplace. 

(b)  The  Number  Of  Exit  Routes  Must 
Be  Adequate.  (1)  At  least  two  exit 
routes,  remote  from  one  another,  must 
be  available  to  provide  alternate  means 
for  employees  to  leave  the  workplace 
safely  during  an  emergency. 

(2)  A  single  exit  route  is  permitted 
where  the  number  of  employees,  the 
size  of  the  building,  its  occupancy,  or 
the  furangement  of  the  workplace 
indicates  that  a  single  exit  will  allow  all 
employees  to  exit  safely  during  an 
emergency.  Other  means  of  escape,  such 
as  frre  escapes  or  accessible  windows, 
should  be  available  where  only  one  exit 
route  is  provided. 

(3)  More  than  two  exit  routes  must  be 
available  to  allow  employees  to  leave 
the  workplace  safely  during  an 
emergency  where  the  number  of 
employees,  the  size  of  the  building,  its 
occupancy,  or  the  arrangement  of  the 
workplace  reasonably  suggests  that 
reliance  on  two  exit  routes  could 
endanger  employees. 


(c)  Openings  Into  An  Exit  Must  Be 
Limited.  An  exit  must  have  only  those 
openings  necessary  to  permit  access  to, 
or  exit  &t>m,  occupied  areas  of  the 
workplace.  An  opening  into  an  exit 
must  be  protected  by  a  self-closing  fire 
door  that  remains  closed.  Each  fire  door, 
its  frame,  and  its  hardware  must  be 
listed  or  approved  by  a  nationally 
recognized  testing  laboratory. 

Note  to  paragraph  (c):  29  CFR 

1910.155(c)(3)(iv)(A)  defines  "Usted".  29  CFR 
§1910.7  defines  a  "nationally  recognized 
testing  laboratory.",  and  29  CFR  §  1910.155 
(c)(3)  defines  "approved." 

(d)  An  Exit  Must  Be  Separated  By  Fire 
Resistant  Materials.  Construction 
materials  used  to  separate  an  exit  must 
have  at  least  a  1-hour  fire  resistance 
rating  if  the  exit  connects  three  stories 
or  less.  Construction  materials  used  to 
separate  an  exit  must  have  at  least  a  2- 
hour  fire  resistance  rating  if  the  exit 
connects  4  stories  or  more. 

(e)  Exit  Route  Access  Must  Be 
Unobstructed.  (1)  Free  and  unobstructed 
access  to  each  exit  route  must  be  ■■ 
provided  to  ensure  safe  exit  during  an 
emergency. 

(2)  The  exit  route  must  be  free  of 
material  or  equipment. 

(3)  Employees  must  not  be  required  to 
travel  through  a  room  that  can  be 
locked,  such  as  a  bathroom,  or  toward 

a  dead  end  to  reach  an  exit. 

(4)  Stairs  or  a  ramp  must  be  used  if 
the  exit  route  is  not  substantially  level 

(f)  An  Exit  Must  Lead  Outside.  (1)  An 
exit  must  lead  directly  outside  or  to  a 
street,  walkway,  refuge  area,  or  to  an 
open  space  with  access  to  the  outside. 

(2)  TTie  street,  walkway,  refuge  area, 
or  open  space  to  which  an  exit  leads 
must  be  large  enough  to  accommodate 
all  building  occupants  likely  to  use  that 
exit. 

(3)  A  refuge  area  must  be: 

(i)  a  space  along  an  exit  route 
protected  from  the  effects  of  fire  either 
by  separation  bom  other  spaces  within 
the  building  or  by  its  location;  or 

(ii)  a  floor  with  at  least  two  spaces 
separated  by  smoke-resistant  partitions, 
in  a  building  where  each  floor  is 
protected  by  an  automatic  sprinkler 
system.  Automatic  sprinkler  systems 
must  comply  with  29  CFR  1910.159. 

(4)  Exit  stairs  that  continue  beyond 
the  floor  of  exit  discharge  must  be 
interrupted  by  doors,  partitions,  or  other 
effective  means  at  the  floor  of  exit 
discharge  to  assure  that  the  direction  of 
exit  travel  is  clear  to  employees. 

(g)  An  Exit  Door  Must  Be  Unlocked. 
An  exit  door  must  be  able  to  be  readily 
opened  from  the  inside  without  keys, 
tools,  or  special  knowledge.  A  device 
that  locks  only  fit)m  the  outside,  such  as 
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a  panic  bar,  is  pennitted.  An  exit  door 
roust  be  free  of  any  device  or  alann, 
which,  if  it  fails,  could  restrict 
emergency  use  of  an  exit. 

Note  to  paragraph  (g):  An  exit  door  may 
be  locked  or  blocked  from  the  inside  in  a 
mental,  penal,  or  correctional  institution,  if 
supervisory  personnel  are  continuously  on 
duty  and  a  plan  exists  to  remove  occupants 
during  an  emergency. 

(h)  A  Side-Hinged  Exit  Door  Must  Be 
Used.  A  side-hinged  exit  door  must  be 
used  to  connect  any  room  to  an  exit 
route.  A  door  that  connects  any  room  to 
an  exit  route  must  swing  out  if  the  room 
may  be  occupied  by  more  thsin  50 
persons  or  highly  flammable  or 
explosive  materials  may  be  located 
inside. 

(i)  The  Capacity  Of  An  Exit  Route 
Must  Be  Adequate.  Each  exit  route  must 
support  the  maximum-permitted 
occupant  load  for  each  floor  served  by 
the  exit  route.  The  capacity  of  an  exit 
must  not  decrease  with  the  direction  of 
exit  travel. 

(|)  An  Exit  Must  Meet  Minimum 
Height  And  Width  Requirements. 

(1)  The  exit  route  must  be  at  least  6 
feet,  8  inches  high  at  all  points. 

(2)  An  exit  route  must  be  at  least  28 
inches  wide  at  all  points  between 
handrails.  An  exit  route  must  be  wider 
than  28  inches  if  necessary  to 
accommodate  the  expected  occupant 
load. 

(3)  Objects  that  project  into  the  exit 
route  must  not  reduce  the  minimum 
height  and  width  of  the  exit  route. 

(k)  An  Outdoor  Exit  Route  Is    . 
Permitted.  (1)  An  outdoor  exit  route  is 
pennitted  if  it  meets  the  requirements 
for  an  indoor  exit  route  and  Ae 
following  additional  requirements: 

(i)  the  exit  route  must  have  guardrails 
to  protect  imenclosed  sides; 

(ii)  the  exit  route  must  be  covered  if 
accumulation  of  snow  or  ice  is  likely 
and  is  not  removed  regularly; 

(iii)  the  exit  route  must  be  reasonably 
straight  with  smooth,  solid, 
substantially  level  floors;  and 

(iv)  the  exit  route  must  have  no  dead 
ends  longer  than  20  feet. 

§  1910.37.    Operation  And  Maintenance 
Ftoquirements  For  Exit  Routes. 

(a)  The  Danger  To  Employees  Must  Be 
Minimized. 

(1)  Each  exit  route  must  be 
maintained  to  minimize  danger  to 
employees  during  an  emergency. 

(2)  Each  exit  route  must  be  free  of 
explosive  or  highly  flammable 
furnishings  and  decorations. 

(3)  An  exit  route  must  not  require 
employees  to  travel  toward  materials 
that  bum  very  quickly,  emit  poisonous 
fumes,  or  are  explosive,  unless  those 


materials  are  effiectively  shielded  from 
the  exit  route. 

(b)  Lighting  Must  Be  Adequate.  Each 
exit  route  must  be  illuminated 
adequately. 

(c)  An  Exit  Must  Be  Marked 
Appropriately.  (1)  Each  exit  must  be 
clearly  visible  and  must  be  marked  by 
a  distinctive  sign  reading  "Exit." 

(2)  An  exit  door  must  be  fr^e  of  signs 
or  decorations  that  obscure  its  visibility. 

(3)  Signs  must  be  posted  along  the 
exit  route  indicating  the  direction  of 
travel  to  the  nearest  exit. 

(4)  The  line-of-sight  to  an  exit  sign 
must  be  uninterrupted. 

(5)  Any  doorway  or  passage  that 
might  be  mistaken  for  an  exit  must  be 
marked  "Not  an  Exit"  or  with  an 
indication  of  its  actual  use. 

(6)  An  exit  sign  must  be  illimiinated 
to  a  surface  value  of  at  least  5  foot 
candles  by  a  reliable  light  source  and 
must  show  a  designated  color.  Self- 
luminous  or  electroluminescent  signs 
must  have  a  minimum  luminance 
surface  value  of  .06  footlamberts. 

(d)  The  Fire  Retardant  Properties  Of 
Paints  Or  Other  Coatings  Must  Be 
Maintained.  The  fire  retardant 
properties  of  paints  or  other  coatings 
used  in  the  wcn-kplace  must  be 
maintained. 

(e)  Each  Emergency  Safeguard  Must 
Be  Maintained.  Each  safeguard  to 
protect  employees  during  an  emergency 
(e.g.,  sprinkler  systems,  alarm  systems, 
fire  doors,  exit  lighting)  must  be 
maintained  in  proper  working  order. 

(f)  Exits  Must  Be  Maintained  During 
Construction  And  Repair. 

(1)  Employees  must  not  occupy  a 
workplace  under  construction  until  an 
adequate  number  of  exit  routes  that 
complies  with  these  rules  is  available 
for  the  portion  of  the  workplace  to  be 
occupied. 

(2)  Employees  must  not  occupy  a 
workplace  during  repair  or  alteration 
imless  all  exits  and  existing  Are 
protection  are  maintained  or  alternate 
fire  protection  is  provided  that  ensures 
an  equivalent  level  of  safety.  ■ 

(3)  Flammable  or  explosive  materials 
used  during  construction  or  repair  must 
not  expose  employees  to  hazards  not 
otherwise  present  in  the  workplace  or 
impede  emergency  escape  from  the 
workplace. 

(g)  An  Employee  Alarm  System  Must 
Be  Operable.  An  operable  employee 
alarm  system  with  a  distinctive  signal  to 
warn  employees  of  fire  or  other 
emergencies  must  be  installed  and 
maintained,  imless  employees  can  see 
or  smell  a  fire  or  other  hazard  so  that  it 
would  provide  adequate  warning  to 
them.  The  employee  alarm  system  must 


comply  with  the  requirements  of  29  CFR 
§1910.165. 

§  1910.38.    Requirements  for  an  Emergency 
Action  Ptan. 

(a)  Development  of  An  Emergency 
Action  Plan. 

(1)  Whenever  another  OSHA  standard 
requires  an  employer  to  develop  an 
emergency  action  plan,  the  plan  must 
comply  with  this  section  and  cover  each 
part  of  the  workplace. 

(2)  The  plan  must  be  in  writing,  be 
kept  in  the  workplace,  and  be  made 
available  to  employees  on  request, 
except  that 

(3)  An  employer  with  10  or  fewer 
employees  in  a  workplace  may 
communicate  the  plan  orally  to 
employees  rather  than  develop  a  written 
plan. 

(b)  Minimum  Elements  Of  An 
Emergency  Action  Plan.  An  emergency 
action  plan  must  include: 

(1)  Procedures  for  emergency 
evacuation,  including  type  of 
evacuation  and  exit  route  assignments; 

(2)  Procedures  to  account  for  all 
employees  after  evacuation; 

(3)  Procedures  for  reporting  a  fire  or 
other  emergency: 

(4)  Procedures  to  follow  for 
emergency  operation  or  shut  down  of 
critical  equipment  before  evacuation; 

(5)  Procedures  to  follow  for  rescue 
and  medical  duties;  and, 

(6)  Names  or  job  titles  of  employees 
to  be  contacted  to  get  more  information 
about  the  duties  of  employees  under  the 
plan. 

(c)  Employee  Alarm  System.  The 
employer  must  install  and  maintain  an 
employee  alarm  system.  The  aterra 
system  must  use  a  distinctive  signal  for 
each  purpose  and  comply  with  29  CFR 
§1910.165. 

(d)  Training.  An  employer  must 
designate  employees  to  assist  in  the  safe 
emergency  evacuation  of  other 
employees.  An  employer  must  ensure 
that  the  designated  employees  receive 
training  in  emergency  evacuation 
procediu^s. 

(e)  Employee  Review.  An  employer 
must  review  the  emergency  action  plan 
with  each  employee  covered  by  the 
plan: 

(1)  When  the  plan  is  developed  or  the 
employee  is  assigned  initially  to  the  job; 

(2)  When  the  employee's 
responsibilities  imder  the  plan  change; 
and, 

(3)  When  the  plan  is  changed. 

§  1910.30.    Requirements  for  a  fire 
prevention  plan. 

(a)  Development  of  A  Fire  Prevention 
Plan.  (1)  Whenever  another  OSHA 
standard  requires  an  employer  to 
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develop  a  f|re  prevention  plan,  the  plan 
must  comply  with  this  section  and 
cover  each  bart  of  the  workplace. 

(2)  The  plan  must  be  in  writing,  be 
kept  in  the  workplace,  and  be  made 
available  tq  employees  on  request; 
except  that  | 

(3)  An  en^ployer  with  10  or  fewer 
employees  tn  the  workplace  may 
communicate  the  plan  orally  to 
employees  rather  than  develop  a  written 
plan.  ! 

(b)  MinirHum  Elements  Of  A  Fire 
Prevention  Plan.  A  fire  prevention  plan 
must  include: 

(1)  A  list  jof  all  major  fire  hazards, 
including  pfoper  handling  and  storage 
procedures  for  hazardous  materials, 
potential  ignition  sources  and  their 
control,  an4  the  tjrpe  of  fire  protection 
equipment  hecessary  to  control  each 
major  hazanj: 

(2)  Procedures  to  control 
acaunulatit>ns  of  flammable  and 
combustible  waste  materials; 

(3)  Procedures  for  regular 
maintenance  of  safeguards  installed  on 
heat  produ<^ing  equipment  to  prevent 
accidental  ignition  of  combustible 
materials;  | 

(4)  Name*  or  job  titles  of  employees 
responsible!  for  maintaining  equipment 
to  prevent  or  control  sources  of  ignition 
or  fires;  anq, 

(5)  Name*  or  job  titles  of  employees 
responsible!  for  control  of  fuel  source 
hazards. 

(c)  Empl<^yee  Information.  The 
employer  nlust: 

(1)  inform  employees  of  the  fire 
hazards  to  ^hich  they  are  exposed;  and 

(2)  revie\f  with  each  employee  those 
parts  of  theifire  prevention  plan 
necessary  fdr  self-protection  upon  initial 
assignment  to  a  job. 

3.  Subpait  E— Means  of  Egress  would 
be  amendea  by  revising  §§1910.35 
through  1910.39  as  follows  [Question 
and  Answe?  version): 

SUBPART  (—EXIT  ROUTES 

§1910.35.    (toverage. 

(a)  What  is  covered  by  these 
regulations?  These  regulations  require 
every  general  industrj'  employer  to 
provide  exit  routes  that  allow 
employees  to  leave  the  workplace  safely 
during  an  efnergency.  These  regulations 
do  not  apply  to  mobile  workplaces,  such 
as  vehicles  sr  vessels. 

(b)  What  is  an  exit?  The  term  "exit" 
refers  to  the  portion  of  an  exit  route  that 
is  generallyi  separated  fitjm  other  areas 
to  provide  {  protected  way  of  travel  out 
of  the  work  )lace. 

(c)  What  s  an  exit  mute?  The  term 
"exit  route'  means  a  continuous  and 
unobstructc  d  path  of  exit  travel  from 


t  ay  point  within  a  workplace  to  safety 
outside.  An  "exit  route"  generally 
consists  of  three  parts:  access  to  the  exit; 
the  exit,  which  provides  a  way  of  travel 
out  of  the  workplace;  and  the  way  from 
the  exit  to  the  outside.  An  "exit  route" 
includes  all  vertical  and  horizontal 
areas  along  the  route. 

S  1910.36.    The  Design  of  Exit  Routes. 

(a)  Must  exits  be  a  permanent  part  of 
the  workplace?  Yes,  an  employer  must 
ensure  that  each  exit  is  a  permanent  part 
of  the  workplace. 

(b)  How  many  exit  routes  must  be 
available  in  the  workplace?  An 
employer  must  ensure  that  at  least  two 
exit  routes  are  available  to  permit 
prompt  escape  during  an  emergency  of 
all  employees  and  other  building 
occupants.  The  exit  routes  must  be  as 
far  away  from  one  another  as  is 
practicable  so  that  if  the  route  to  one 
exit  is  blocked  by  fire  or  smoke,      ^ 
employees  may  escape  safely  using  the 
alternate  exit  route:  In  many  instances, 
more  than  two  exit  routes  are  necessary 
where  the  number  of  employees,  the 
size  of  the  building,  its  occupancy,  or 
the  arrangement  of  the  workplace 
suggests  that  reliance  on  two  exit  routes 
may  endanger  employees.  A  single  exit 
route  is  permitted  where  the  number  of 
employees,  the  size  of  the  building,  its 
occupancy,  or  the  arrangement  of  the 
workplace  indicates  that  a  single  exit 
will  allow  all  employees  to  exit  safely 
during  an  emergency.  Other  means  of 
escape,  such  as  fire  exits  or  accessible 
windows,  should  be  available  where 
only  one  exit  route  is  provided. 

(c)  What  openings  are  permitted  into 
an  exit?  An  employer  must  ensiu«  that 
an  exit  has  only  those  openings 
necessary  to  permit  access  to,  or  exit 
from,  occupied  areas  of  the  workplace. 
An  opening  into  an  exit  must  be 
protected  by  a  self-closing  fire  door  that 
remains  closed.  Each  fire  door,  its 
frame,  and  its  hardware  must  be  listed 
or  approved  by  a  nationally  recognized 
testing  laboratory. 

Note  to  paragraph  (c):  29  CFR 

§  1910.155(c)t3)(iv)fA)  defines  "listed".  29 
CFR  §  1910.7  defines  a  "nationally 
recognized  testing  laboratory.",  and  29  C!FR 
§  1910.155(c)(3)  definas  "approved." 

(d)  What  types  of  materia]  may  be 
used  in  exit  construction?  An  employer 
must  ensure  that  construction  materials 
used  to  separate  an  exit  have  at  least  a 
one-hour  fire  resistance  rating  if  the  exit 
cormects  three  stories  or  less.  If  the  exit 
connects  four  stories  or  more,  the 
employer  must  ensure  that  construction 
materials  used  to  separate  the  exit  have 
at  least  a  two-hour  fire  resistance  rating. 

(e)  What  is  required  to  ensure  that 
employees  have  access  to  exit  routes 


during  an  emergency?  An  employer 
must  ensure  that  there  is  free  and 
unobstructed  access  to  each  exit  route  to 
ensure  safe  exit  from  the  workplace 
during  an  emergency.  No  materials  or 
equipment  may  be  placed,  either 
permanently  or  temporarily,  along  the 
exit  route.  The  employer  must  ensure 
that,  to  reach  an  exit,  no  employee  is 
required  to  travel  through  a  room  which 
can  be  locked,  such  as  a  bathroom,  or 
to  a  dead  end.  Stairs  or  a  ramp  must  be 
used  if  the  exit  route  i^  not  substantially 
level. 

(f)  Where  must  exits  discharge?  An 
employer  must  ensure  that  each  exit 
leads  directly  outside  to  a  street, 
walkway,  refiige  area,  or  open  space 
with  access  to  the  outside.  The  street, 
walkway,  refuge  area,  or  open  space  to 
which  an  exit  leads  must  be  large 
enough  to  accommodate  all  building 
occupants  likely  to  use  the  exit.  Exit 
stairs  that  continue  beyond  the  floor  of 
exit  discharge  must  be  interrupted  by 
doors,  partitions,  or  other  effective 
means  at  the  floor  of  exit  discharge  to 
assure  that  the  direction  of  exit  travel  is 
clear  to  employees.  For  the  purposes  of 
this  section,  a  refuge  area  is: 

(1)  a  space  along  an  exit  route  that  is 
protected  from  the  effects  of  fire  either 
by  means  of  separation  from  other 
spaces  within  the  building  or  by  its 
location;  or 

(2)  a  floor  with  at  least  two  spaces 
separated  from  each  other  by  smoke- 
resistant  partitions,  in  a  building 
protected  throughout  by  an  automatic 
sprinkler  system  that  complies  with  29 
CFR  1910.159. 

(g)  Can  exit  doors  be  locked?  An 
employer  must  ensure  that  an  exit  door 
can  be  readily  opened  from  the  inside 
writhout  keys,  tools,  or  special 
knowledge.  A  device  that  locks  only 
from  the  outside,  such  as  a  panic  bar.  is 
permitted.  An  employer  must  ensure 
that  the  exit  door  is  free  of  any  device 
or  alarm  which,  if  it  fails,  could  restrict 
emergency  use  of  an  exit.  An  exit  door 
may  be  locked  from  the  inside  in 
mental,  penal,  or  correction  facilities 
only  if  supervisory  personnel  are 
continuously  on  duty  and  a  plan  exists 
to  remove  occupants  from  the  facility 
during  an  emergency. 

(h)  What  are  the  requirements  for  exit 
doors?  An  employer  must  ensure  that  a 
side-hinged  door  is  used  to  connect  any 
room  to  an  exit  route.  A  door  to  an  exit 
should  swing  out  from  a  room. 

A  door  that  connects  any  room  to  an 
exit  route  must  swing  out  if  the  room  is 
likely  to  be  occupied  by  more  than  50 
"p«Qple  or  if  highly  flammable  or 
expTdsive  materials  may  be  located 
inside.      "^ ,. 


Federal  Register  /  Vol.  61,  No.  176  /  Tuesday,  September  10,  1996  /  Proposed  Rules         47721 


(i)  What  is  the  required  capacity  for 
exit  routes?  An  employer  must  ensure 
that  each  exit  route  supports  the 
maximum-permitted  occupant  load  for 
each  floor  served  by  the  exit  route.  The 
capacity  of  an  exit  may  not  decrease 
with  the  direction  of  exit  travel. 

(j)  What  are  the  height  and  width 
requirements  for  exit  routes?  An 
employer  must  ensure  that  the  exit  route 
must  is  at  least  6  feet,  8  inches  high  at 
all  points.  An  employer  must  ensure 
that  the  exit  route  is  at  least  28  inches 
wide  at  all  points  between  handrails.  An 
exit  route  must  be  wider  than  28  inches 
if  necessary  to  accommodate  the 
expected  occupant  load.  Objects  that 
project  into  the  exit  route  must  not 
reduce  the  minimum  height  and  width 
of  an  exit  route. 

(k)  Are  there  additional  requirements 
for  exit  routes  that  are  outside  the 
building?  An  outdoor  exit  route  is 
permitted  if  it  meets  the  requirements 
for  an  indoor  exit  route  and  the 
following  additional  requirements: 

(1)  the  exit  route  has  guardrails  to 
protect  unenclosed  sides; 

(2)  the  exit  route  is  covered  if 
acciunulation  of  snow  or  ice  is  likely 
and  is  not  removed  regularly; 

(3)  the  exit  route  is  reasonably  straight 
with  smooth,  solid,  substantially  level 
floors;  and 

(4)  the  exit  route  has  no  dead  ends 
longer  than  20  feet. 

§  1 91 0.37.    Operation  and  Maintenance  of 
an  Exit  Route. 

(a)  How  must  an  employer  maintain 
the  workplace  to  protect  employees 
during  an  emergency?  An  employer 
must  maintain  the  workplace  to 
minimize  the  dangers  to  employees 
during  an  emergency.  An  employer 
must  keep  the  workplace  free  of 
explosive  or  highly  flammable 
furnishings  and  other  decorations.  An 
exit  route  must  not  require  employees  to 
travel  toward  materials  that  bum  very 
quickly,  emit  poisonous  fumes,  or  are 
explosive,  unless  those  materials  are 
effectively  shielded  from  the  exit  route. 

(b)  Must  exit  routes  be  lit?  Yes,  an 
employer  must  ensure  that  each  exit 
route  is  illiuninated  adequately. 

(c)  Must  exit  routes  be  marked?  Yes, 
an  employer  must  ensure  that  each  exit 
clearly  is  visible  and  is  marked  by  a 
distinctive  sign  reading  "Exit."  The 
employer  must  ensure  that  an  exit  door 
is  free  of  decorations  or  signs  that 
obsciu«  its  visibility.  Signs  must  be 
posted  along  the  exit  route  indicating 
the  direction  of  travel  to  the  nearest  exit. 
The  employer  must  ensure  that  the  line- 
of-sight  to  an  exit  sign  is  iminterrupted. 
Any  doorway  or  passage  that  might  be 
mistaken  for  an  exit  must  be  marked 


"Not  an  Exit"  or  with  an  indication  of 
its  actual  use.  The  employer  must 
ensure  that  an  exit  sign  is  illuminated 
to  a  surface  value  of  at  least  5  foot 
candles  by  a  reliable  light  source  and 
shows  a  designated  color.  Self-luminous 
or  electroluminescent  signs  that  have  a 
minimum  luminance  surface  value  of 
.06  footlamberts  are  permitted. 

(d)  What  are  the  requirements  for 
tnaintaining  fire  retardant  paints?  An 
employer  must  maintain  the  fire 
retardant  properties  of  paints  or  other 
coatings  used  in  the  workplace. 

(e)  Must  fire  safeguards  be 
maintained?  Yes,  an  employer  must 
ensure  that  each  safeguard  to  protect 
employees  during  an  emergency  is 
maintained  in  proper  working  order. 

(f)  Are  there  additional  requirehients 
for  maintaining  exit  routes  during 
construction  and  repair?  Yes,  three 
special  rules  apply  to  exit  routes  during 
construction  and  repair.  During  new 
construction,  an  employer  must  ensure 
that  employees  do  not  occupy  a 
workplace  until  an  adequate  number  of 
exit  routes  that  comply  with  these  rules 
is  available  for  the  portion  of  the 
workplace  employees  will  occupy. 
EHiring  repair  and  alterations,  an 
employer  must  ensure  that  employees 
do  not  occupy  an  existing  workplace 
unless  all  exits  and  existing  fire 
protection  are  maintained  or  alternate 
fire  protection  is  provided  that  ensures 
an  equivalent  level  of  safety.  An 
employer  also  must  ensure  that 
flammable  or  explosive  materials  used 
during  construction  or  repair  do  not 
expose  employees  to  hazards  not 
otherwise  present  in  the  workplace  or 
impede  emergency  escape  from  the 
workplace. 

(g)  Are  employee  alarm  systems 
required?  An  employer  must  ensure  that 
an  operable  employee  alarm  system 
with  a  distinctive  signal  to  warn 
employees  of  fire  or  other  emergencies 
is  installed  and  maintained,  unless 
employees  can  see  or  smell  a  fire  or 
other  hazard  so  that  it  would  provide 
adequate  warning  to  them.  The 
employee  alarm  system  must  comply 
with  29  CFR  §  1910.165. 

§  1910.38.    Emergency  Action  Plans. 

(a)  When  is  an  employer  required  to 
develop  an  emergency  action  plan?  An 
employer  must  develop  an  emergency 
action  plan  whenever  another  OSHA 
standard  requires  one.  This  rule  governs 
what  the  employer  must  include  in  the 
plan. 

(b)  Must  the  emergency  action  plan  be 
in  writing?  An  employer  must  keep  a 
written  emergency  action  plan  in  the 
workplace  and  make  it  available  to 
employees  at  their  request,  except  that 


an  employer  with  10  or  fewer 
employees  in  the  workplace  may 
communicate  the  plan  orally  to 
employees  rather  than  develop  a  written 
plan. 

(c)  What  is  required  to  be  included  in 
an  emergency  action  plan?  An 
emergency  action  plan  must  include  at 
a  minimum: 

(1)  procedures  for  emergency 
evacuation,  including  type  of 
evacuation  and  exit  route  assignments; 

(2)  procedures  to  account  for  all 
employees  after  evacuation; 

(3)  procedures  for  reporting  a  fire  or 
other  emergency; 

(4)  procedures  to  follow  for 
emergency  operation  or  shut  down  of 
critical  equipment  before  evacuation; 

(5)  procedures  to  follow  for  rescue 
and  medical  duties;  and, 

(6)  names  or  job  titles  of  employees  to 
be  contacted  to  get  more  information 
about  the  duties  of  employees  under  the 
plan. 

(d)  Must  an  emergency  plan  include 
an  employee  alarm  system?  Yes,  an 
employer  must  install  and  maintain  an 
employee  alarm  system.  The  alarm 
system  must  use  a  distinctive  signal  for 
each  purpose  and  comply  with  29  CFR 
1910.165. 

(e)  Does  an  employer  have  to 
designate  employees  to  assist  others  in 
evacuation?  An  employer  must 
designate  employees  to  assist  in  the  safe 
emergency  evacuation  of  other 
employees.  The  employer  must  ensure 
that  these  designated  employees  receive 
training  in  emergency  evacuation 
procedures. 

(0  How  often  must  an  employer 
inform  employees  of  their  duties  under 
an  emergency  action  plan?  An  employer 
must  review  the  emergency  action  plan 
with  each  employee  covered  by  the 
plan; 

(1)  when  the  plan  is  developed  or  the 
employee  is  assigned  initially  to  the  job; 

(2)  when  the  employee's 
responsibihties  under  the  plan  change; 
and 

(3)  when  the  plan  is  changed. 

§  1910.39.    Fire  Prevention  Plans. 

(a)  When  is  an  employer  required  to 
have  a  fire  prevention  plan?  An 
employer  is  required  to  have  a  fire 
prevention  plan  when  another  OSHA 
standard  requires  it.  This  section 
governs  what  the  employer  must 
include  in  the  plan. 

(b)  Must  the  fire  prevention  plan  be  in 
wnY/ng.'' Employers  must  keep  a  written 
fire  prevention  plan  in  the  workplace 
and  make  it  available  to  employees  at 
their  request.  However,  an  employer 
with  10  or  fewer  employees  in  the 
workplace  may  communicate  the  plan 
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orally  to  Employees  rather  than  develop 
a  written  plan. 

(c)  What  is  required  to  be  included  in 
a  fire  prejention  plan?  A  fire  prevention 
plan  mus^  include  at  a  minimum: 

(1)  a  list  of  all  major  fire  hazards, 
including  proper  handling  and  storage 
procedures  for  hazardous  materials, 
potential  ignition  sources  and  their 
control,  and  the  type  of  fire  protection 
equipmemt  necessary  to  control  each 
major  haz^; 

(2)  proosdures  to  control 
accimiulations  of  flammable  and 
combustible  waste  materials; 

(3)  procedures  for  regular 
maintenatce  of  safeguards  installed  on 
heat  producing  equipment  to  prevent 
accidental  ignition  of  combustible 
materials; 

(4)  names  or  job  titles  of  employees 
responsible  for  maintaining  equipment 
to  prevent  or  control  sources  of  ignition 
or  fires;  and, 

(5)  nam0s  or  job  titles  of  employees 
responsible  for  control  of  fuel  source 
hazards. 

(d)  Mus\  employers  inform  employees 
of  the  fire  hazards  at  the  workplace? 
Yes,  an  ei^ployer  must  inform 
employees  of  the  fire  hazards  to  which 
they  are  exposed.  The  employer  must 
review  wi^h  each  employee  those  parts 
of  the  fire  prevention  plan  necessary  for 
self-protection  upon  initial  assignment 
to  a  job. 

Appendix  to  Subpart  E — (Amended] 

4.  The  appendix  to  Subpart  E  would 
be  amended  by  inserting  the  heading: 
"§  1910.3^  Fire  prevention  plans" 
before  thejparagraph  designated  as  "4. 
Fire  prevejiition  housekeeping." 

5.  The  appendix  to  subpart  E  would 
be  amended  by  redesignating  the 
paragraph  "Fire  prevention 
housekeeping"  from  "4."  to  "1." 

6.  The  appendix  to  Subpart  E  would 
be  amended  by  redesignating  the 
paragraph  "Maintenance  of  equipment 
under  the  ire  prevention  plan"  from 
"5"  to  "2.' 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  $urrace  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  906 

[SPATS  NCi  CO-030-FOR] 

Colorado  Regulatory  Program 

AGENCY:  O  fice  of  Surface  Mining 
Reclamati(  n  and  Enforcement,  Interior. 


ACTION:  Proposed  rule;  public  comment 
period  and  opportunity  for  public 
hearing  on  proposed  amenchnent.    , 

SUMMARY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  is 
announcing  receipt  of  a  proposed 
amendment  to  the  Colorado  regulatory 
program  (hereinafter,  the  "Colorado 
program")  under  the  Surface  Mining     , 
Control  and  Reclamation  Act  of  1,977 
(SMCRA).  The  proposed  amendment 
consists  of  revisions  to  Colorado's 
statutory  provisions  pertaining  to  (1) 
definitions,  (2)  development  of  rules  no 
more  stringent  than  SMCRA,  (3) 
requirements  for  permit  applications,  (4) 
material  damage  resulting  from 
'Subsidence  caused  by  underground  coal 
mining  operations,  (5)  improvidently 
issued  permits,  (6)  release  of 
performance  bonds,  (7)  entities  and 
operations  which  are  or  are  not  subject 
to  the  requirements  of  the  act,  (8) 
authority  to  apply  for  funds  the 
administration  and  fulfillment  of  the 
requirements  of  an  abandoned  mine 
reclamation  program,  and  (9)  creation  of 
a  Colorado  coal  mine  subsidence 
protection  program,  to  clarify 
ambiguities  and  improve  operational 
efficiency. 

DATES:  Written  comments  must  be 
received  by  4:00  p.m.,  M.D.T.,  October 
10, 1996.  If  requested,  a  public  hearing 
on  the  proposed  amendment  will  be 
held  on  October  7, 1996.  Requests  to 
present  oral  testimony  at  the  hearing 
must  be  received  by  4:00  p.m.,  M.D.T., 
on  September  25, 1996. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  James  F. 
Fulton  at  the  address  listed  below. 
Copies  of  the  Colorado  program,  the 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
document  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  hofidays. 
Each  requester  may  receive  one  free 
copy  of  the  proposed  amendment  by 
contacting  OSM's  Denver  Field 
Division. 

James  F.  Fulton.  Chief,  Denver  Field 
Division,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  1999 
Broadway,  Suite  3320,  Denver.  Colorado 
80202-5733 

Michael  B.  Long,  Director,  Division  of 
Minerals  and  Geology,  Department  of 
Natural  Resources,  1313  Sherman  St., 
Room  215,  Denver,  Colorado  80203, 
Telephone:  (303)  86&-3567 

FOR  FURTHER  INFORMATION  CONTACT: 

James  F.  Fulton,  Telephone:  (303)  844- 
1424. 


SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Colorado  Program 

On  December  15, 1980,  the  Secretary 
of  the  Interior  conditionally  approved 
the  Colorado  program.  General 
backgroimd  information  on  the 
Colorado  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  of  the  Colorado  program  can 
be  found  in  the  December  15, 1980, 
Federal  Register  (45  FR  82173). 
Subsequent  actions  concerning 
Colorado's  program  and  program 
amendments  can  be  found  at  30  CFR 
906.11,  906.15,  and  906.16. 

n.  Proposed  Amendment 

By  letters  dated  August  13  and  27, 
1996,  Colorado  submitted  a  proposed 
amendment  (administrative  record  No. 
CO-680)  to  its  program  piu^uant  to 
SMCRA  (30  U.S.C.  1201  et  seq.). 
Colorado  submitted  the  proposed 
amendment  at  its  own  initiative. 
Colorado  proposed  to  revise  the 
following  provisions  of  the  Colorado 
Surface  Coal  Mining  Reclamation  Act, 
Colorado  Revised  Statutes  (C.R.S.): 

C.R.S.  34-33-103(1).  definition  of 
"Administrator,"  to  mean  the  head  of 
the  Office  of  Mined  Land  Reclamation 
in  the  Division  of  Minerals  and  Geology 
in  the  Department  of  Natural  Resources; 

C.R.S.  34-33-103(7).  definition  of 
"Division,"  to  mean  the  Division  of 
Minerals  and  Geology  in  the  Department 
of  Natural  Resources; 

C.R.S.  34-33-103(13.5),  definition  of 
"Office,"  to  mean  the  Office  of  Mined 
Land  Reclamation; 

C.R.S.  34-33-103(14),  the  definition 
of  "Operator."  to  include  any  person 
who  intends  to  remove  more  than  two 
hundred  and  fifty  tons  of  coal  from  coal 
mine  waste  disposal  facilities; 

C.R.S.  34-33-103(21).  the  definition 
of  "Person,"  to  include  (1)  an  Indian 
Tribe  conducting  surface  coal  mining 
and  reclamation  operations  outside 
Indian  lands,  and  (2)  any  agency,  imit, 
or  instrumentality  of  Federal.  State  or 
local  government,  including  any 
publicly  owmed  utility  or  publicly 
owned  corporation  of  Federal,  State,  or 
local  government; 

C.R.S.  34-33-103(26)(a),  the 
definition  of  "Surface  coal  mining 
operations,"  to  (1)  include  removal  of 
coal  from  coal  mine  waste  disposal 
facilities,  and  (2)  delete  the  exemption 
for  the  extraction  of  coal  incidental  to 
the  extraction  of  other  minerals  where 
coal  does  not  exceed  sixteen  and  two- 
thirds  percent  of  the  tonnage  of  minerals 
removed  for  purposes  of  commercial  use 
or  sale; 
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C.R.S.  34-33-108  (1)  and  (2), 
concerning  the  authority  of  the  Mined 
Land  Reclamation  Board  (MLRB)  to 
promulgate  rules  and  regulations,  to  (1) 
state  that  Colorado  rules  and  regulations 
shall  be  no  more  stringent  than  required 
to  be  as  effective  as  the  counterpart 
Federal  regulations,  imless  MLRB  makes 
a  specific  finding  that  either  protection 
of  the  public  safety  or  the  environment 
requires  a  more  stringent,  and  (2) 
provide  ninety  days  prior  to  automatic 
repeal  of  a  State  njJe  after  its 
counterpart  Federal  regulation  has  been 
,repealed  and  allow,  upon  request,  prior 
to  repeal  of  the  State  rule,  a  rule-making 
hearing; 

CR.S.  34-33-110(4),  concerning  the 
requirement  that  an  applicant  file  a 
copy  of  a  permit  application  with  the 
coimty  clerk  and  recorder  of  the  county 
where  the  operations  are  proposed  to 
ocoir,  to  authorize  MLRB  to  specify  by 
rule  any  other  pubUc  office: 

CRS.  34-33-115(l)(c),  to  allow  an 
application  for  extension  of  the  area 
covered  by  a  permit,  except  incidental 
boundary  revisions,  to  be  made  by  an 
application  for  either  a  permit  revision 
or  a  new  permit; 

CRS.  34-33-121(2)(a)  (11)  and  (III),  by 
(1)  adding  the  requirement  for  an 
operator,  if  there  is  material  damage 
resulting  from  subsidence  caused  by 
underground  coal  mining  operations,  to 
either  promptly  repair  the  damage  by 
rehabilitating,  restoring,  or  replacing  the 
damaged  occupied  residential  dwelling 
and  related  structures  or  non- 
commercial building,  or  compensate  the 
owner  in  the  full  amount  of  the 
diminution  in  value;  and  (2)  stating  that 
nothing  in  this  section  shall  be 
construed  to  prohibit  or  interrupt   ' 
underground  coal  mining  operations 
(rather  than  the  standard  method  of 
room  and  pillar  mining); 

CRS.  34-33-123(13)  (a)  and  (b),  by 
adding  language  (1)  that  authorizes 
Colorado,  when  it  determines  that  a 
permit  has  been  improvidently  issued, 
to  implement  remedial  measures, 
including  development  of  a  cooperative 
plan  with  the  permittee,  imposition  of  a 
condition  on  the  permit,  or  issuance  of 
an  order  to  the  permittee  to  show  cause 
why  the  permit  should  not  be 
suspended  or  revoked:  and,  (2)  that 
requires  a  show  cause  order  to  include 
the  reasons  for  the  finding  that  the 
permit  was  improvidently  issued  and  to 
provide  an  opportunity  for  a  public 
hearing: 

CRS.  34-33-125  (4)  and  (8), 
concerning  bond  release,  to  require  that 
Colorado  (1)  provide  written 
notification  to  the  permittee  of  its 
proposed  decision  within  sixty  days 
from  the  date  of  the  required  bond 


release  and  evaluation,  and  (2)  hold  an 
informal  conference  to  resolve  written 
comments  or  objections  on  the  request 
for  bond  release  if  the  conference 
concludes  by  the  sixtieth  day  following 
the  required  bond  release  inspection 
and  evaluation; 

CRS.  34-33-127  and  34-33-129  (a) 
and  (b),  concerning  entities  or 
operations  which  must  comply  with 
Colorado's  act,  to  (1)  include  any 
publicly  owned  corporation  of  the 
Federal  government,  (2)  exempt  the 
extraction  of  coal  by  a  landowner  for  his 
own  use  from  land  owned  or  leased  by 
such  landowner,  and  (3)  delete  the 
exemption  from  the  act  for  extraction  of 
coal  that  effects  2-acres  or  less; 

CRS.  34-33-133(2)(a),  concerning 
abandoned  mine  land  reclamation,  to 
provide  full  authority  for  Colorado  to 
apply  for  money  or  other  funds  for  the 
development,  adnunistration,  and 
fulfillment  of  the  requirements  of  an 
abandoned  mine  reclamation  program: 
and 

CRS.  34-33-133.5  (1)  and  (2),  by 
adding  language  that  authorizes  MLRB 
to  issue  rules  and  regulations  to  develop 
a  Colorado  mine  subsidence  protection 
program,  assess  and  expend  fees 
collected  from  participants  who  are 
insured  under  tiie  program,  and  expend- 
interest  earned  on  such  fee  as  necessary 
to  defray  administrative  costs  of  the 
program. 

In  addition,  Colorado  proposes 
editorial  revisions  throughout  C.R.S. 
34-33-104  through  126  to  (1)  replace 
the  term  "division"  with  the  term 
"office"  and  (2)  replace  the  terms  "he" 
and  "his"  with  gender  neutral  terms. 

m.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Colorado  program. 

1.  Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaicing,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Denver  Field  Office  will 
not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
administrative  record. 

2.  Public  Hearing 

Persons  wishing  to  testify  at  the 
public  hearing  should  contact  the 


person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  by  4:00  p.m., 
M.D.T..  on  September  25. 1996.  Any 
disabled  individual  who  has  need  for  a 
special  accommodation  to  attend  a 
pubUc  hearing  should  contact  the 
individual  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  The  location  and 
time  of  the  hearing  will  be  arranged 
with  those  persons  requesting  the 
hearing.  If  no  one  requests  an 
opportunity  to  testify  at  the  public 
bearing,  the  hearing  will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatiy  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  testify  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  testify,  and  who  wish 
to  do  so,  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
testify  and  persons  present  in  the 
audience  who  wish  to  testify  have  been 
heard. 

3.  Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  testify  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  All  such  meetings 
will  be  open  to  the  pubhc  and,  if 
possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
ADDRESSES.  A  written  summary  of  each 
meeting  will  be  made  a  part  of  the 
administrative  record. 

rv.  Procedural  Determinations 

1.  Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Plaiming  and  Review). 

2.  Executive  Order  12988 

The  Department  of  the  Interior  has 
'  conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has  ' 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
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promulgate  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (3^  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11.  734.15.  and  732.17(h)(10). 
decisions  qn  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  i(  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  OTl  Parts  730.  731,  and  732  have 
been  met.   ! 

3.  National  Envimnmental  Policy  Act 

No  envirlnunental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (3a  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102i[2)(C)  of  the  National 
Environmefatal  Policy  Act  (42  U.S.C. 
4332(2)(C))1 

4.  Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  0MB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq ). 

5.  Regulato  y  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantia  Ipumber  of  small  entities 
under  the  f^gulatory  FlexibiUty  Act  (5 
U.S.C.  601  0t  seq.).  The  State  submittal 
that  is  the  sjubject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  arid  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingl;  r,  this  rule  will  ensure  that 
existing  req|uirements  previously 
promulgated  by  OSM  will  be 
implement^  by  the  State.  In  making  the 
determinatilDn  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  asfump^ions  for  the  coimter 
part  Federa  regulations. 

6.  Unfundeil Mandates 


will  not  impose  a  cost  of 
or  more  in  any  given  year 
entity  or  the 


This  rule 
$100  millio|i 
on  any  govt  mmental 
private  sectpr, 

List  of  Subjects  in  30  CFR  Part  906 


Intergove  -nmental  relations.  Surface 
mining,  Um  ierground  mining. 


Dated:  September  3. 1996. 
Richtfd  J.  Seibel, 

Regional  Director,  Western  Regional 
Coordinating  Center. 

(PR  Doc.  96-22967  Filed  9-9-96;  8:45  amj 
BtLUNG  CODE  431»-0»-M 


Bureau  of  Land  Management 

43  CFR  Part  2560 
RtN1004-AC90 

Alaska  Occupancy  and  Use;  Alaska 
Homestead  Settlement 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACnOH:  Final  rule. 

SUMMARY:  This  final  rule  removes 
regulations  on  Alaska  occupancy  and 
use  concerning  homestead  settlements. 
BLM  takes  this  action  because  the 
Federal  Government  has  closed 
homesteading  in  Alaska,  making  the 
ciurent  regulations  obsolete. 
EFFECTIVE  DATE:  This  rule  takes  effect 
October  10, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Bruno,  Regulatory  Management 
Team,  Bureau  of  Land  Management, 
202-452-0352 

SUPPt^MENTARY  INFORMATION: 

I.  Public  Comment  Procedures 

II.  Background  and  Discussion  of  Final  Rule 

III.  Procediiral  Matters 

L  Public  Comment  Procedures 

The  existing  regulations  which  this 
rule  would  eliminate,  43  CFR  subpart 
2567,  are  obsolete  and  without  purpose. 
The  BLM  has  determined  for  good  cause 
that  notice  and  public  procedure  on  this 
rule  are  unnecessary  and  contrary  to  the 
public  interest,  because  the  regulation 
that  this  rule  removes  contains  only    - 
obsolete  regulatory  substance  or 
guidance,  as  explained  below. 

n.  Background  and  Discussion  of  Final 
Rule 

43  CFR  subpart  2567  has  no 
substantive  purpose.  This  subpart  was 
written  to  implement  the  extension  of 
homestead  laws  to  Alaska  by  the  Act  of 
May  14. 1898  (30  Stat.  409.  43  U.S.C. 
270).  This  Act  was  repealed  by  section 
703  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  (FLPMA),  43 
U.S.C.  1701  et  seq.,  effective  in  1986.  At 
this  time  there  are  no  pending 
homesteads  in  Alaska,  nor  will  the 
Bureau  open  lands  for  homesteading  in 
the  futiu«.  In  addition,  no  appeals  from 
the  granting  or  denying  of  homestead 
applications  are  presently  pending. 
Therefore,  43  CFR  subpart  2567  has  no 


continued  legal  relevance  or  other  effect 
on  the  public  at  large. 

in.  Procedural  Matters 

National  Environmental  Policy  Act 

BLM  has  determined  that  because  this 
final  rule  only  eliminates  provisions 
that  have  no  impact  on  the  public  and 
no  continued  legal  relevance,  it  is 
categorically  excluded  from 
environmental  review  under  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act,  pursuant  to  516  Department 
Manual  (DM),  Chapter  2,  Appendix  1, 
Item  1.10.  In  addition,  the  final  rule 
does  not  meet  any  of  the  10  criteria  for 
exceptions  to  categorical  exclusions 
listed  in  516  DM,  Chapter  2,  Appendix 
2.  Pursuant  to  Council  on 
Environmental  Quality  regulations  (40 
CFR  1508.4)  and  the  environmental 
policies  and  procedures  of  the 
Department  of  the  Interior,  the  term 
"categorical  exclusions"  means  a 
category  of  actions  which  do  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment  and  that  have  been  found 
to  have  no  such  effect  in  procedures 
adopted  by  a  Federal  agency  and  for 
which  neither  an  environmental 
assessment  nor  an  environmental 
impact  statement  is  required. 

Paperwork  Reduction  Act 

The  rule  does  not  contain  information 
collection  requirements  which  the 
Office  of  Management  and  Budget  must 
approve  under  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq. 

Regulatory  Flexibility  Act 

Congress  enacted  the  Regulatory 
Flexibility  Act  of  1980  (RFA).  5  U.S.C. 
601  et  seq.,  to  ensure  that  government 
regulations  do  not  unnecessarily  or 
disproportionately  burden  small 
entities.  The  RFA  requires  a  regulatory 
flexibility  analysis  if  a  rule  would  have 
a  significant  economic  impact,  either 
detrimental  or  beneficial,  on  a 
substantial  number  of  small  entities. 
The  BLM  has  determined  under  the 
RFA  that  this  final  rule  would  not  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 

Executive  Order  12866 

According  to  the  criteria  listed  in 
section  3(f)  of  Executive  Order  12866. 
BLM  has  determined  that  the  final  rule 
is  not  a  significant  regulatory  action.  As 
such,  the  rule  is  not  subject  to  Office  of 
Management  and  Budget  review  under 
section  6(a)(3)  of  the  order. 

Unfunded  Mandates  Reform  Act 

Removal  of  43  CFR  subpart  2567  will 
not  result  in  any  unfunded  mandate  to 
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state,  local  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector,  of 
$100,000,000  or  more  in  any  one  year. 

Executive  Order  12612 

The  final  rule  would  not  have 
sufficient  federalism  implicatipns  to 
warrant  BLM  preparation  of  a 
Federalism  Assessment  (FA). 

Executive  Order  12630 

The  final  rule  does  not  represent  a 
government  action  capable  of  interfering 
with  constitutionally  protected  property 
rights.  Section  2(a)(1)  of  Executive 
Order  12630  specifically  exempts 
actions  abolishing  regulations  or 
modifying  regulations  in  a  way  that 
lessens  interference  with  private 
property  use  from  the  definition  of 
"policies  that  have  takings 
implications."  Since  the  primary 
function  of  the  final  rule  is  to  abolish 
imnecessary  regulations,  there  will  be 
no  private  property  rights  impaired  as  a 
result.  Therefore,  BLM  has  determined 
that  the  rule  would  not  cause  a  taking 
of  private  property,  or  require  further 
discussion  of  takings  implications  imder 
this  Executive  Order. 

Executive  Order  12988 

The  Department  of  the  Interior  has 
determined  that  this  rule  meets  the 
applicable  standards  provided  in 
sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988. 

Author 

The  principal  author  of  this  final  rule 
is  Frank  Bruno,  Regulatory  Management 
Team,  Bureau  of  Land  Management, 
1849  C  Street,  NW.,  Washington.  DC 
20240;  Telephone  202/452-0352. 

List  of  Subiects  for  43  C3K  Part  2560 

Alaska,  Homesteads,  Indians — Lands, 
Public  Lands — Sale,  Reporting  and 
Recordkeeping  requirements. 

For  the  reasons  stated  in  the 
preamble,  and  under  the  authority  of  43 
U.S.C.  1740,  part  2560,  group  2500. 
subchapter  B,  chapter  II  of  title  43  of  the 
Code  of  Federal  Regulations  is  amended 
as  set  forth  below: 

PART  2560— ALASKA  OCCUPANCY 
AND  USE 

1.  The  authority  citation  for  part  2560 
is  added  to  read  as  follows: 

Authority:  43  U.S.C.  1201, 1740. 

2.  Part  2560  is  amended  by  removing 
subpart  2567  in  its  entirety. 


•  Dated:  August  27, 1996. 
Sylvia  V.  Baca, 

Deputy  Assistant  Secretary  of  the  Interior. 
(FR  Doc.  96-22704  Filed  9-9-96;  8:4S  am] 

MLUNO  COO€  4310-84-M 

43  CFR  Part  2610 
[WO-350-1430-00-24 1A] 
(UN  1004-AC80 

Carey  Act  Grants 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  In  response  to  President 
Clinton's  Government-wide  regulatory 
reform  initiative,  the  Bureau  of  Land 
Management  proposes  to  remove  the 
regulations  concerning  Carey  Act 
Grants,  because  the  provisions  are 
obsolete.  Since  1980  when  regulations 
were  issued,  only  one  public  land  State 
has  applied  for  a  grant  of  desert  lands 
under  the  Carey  Act. 
DATES:  Submit  comments  by  October  10, 
1996.  BLM  may,  but  need  not,  consider 
comments  jeceived  or  postmarked  after 
this  date  in  preparing  the  final  rule. 
ADDRESSES:  If  your  wish  to  comment, 
you  may  hand-deUver  comments  to  the 
Bureau  of  Land  Management. 
Administrative  Record,  Room  401, 1620 
L  St.,  NW..  Washington,  DC;  or  mail 
comments  to  the  Bureau  of  Land 
Management,  Administrative  Record, 
Room  401LS.  1849  C  Street,  NW, 
Washington,  DC  20240.  You  also  may 
transmit  comments  electronically  via 
the  Internet  to 

WOComment@WO003  3  wp  .wo.blm.gov . 
Please  include  "attn:  RIN  1004-AC80" 
in  your  message.  If  you  do  not  receive 
a  confirmation  from  the  system  that  we 
•have  received  your  internet  message, 
contact  us  directly.  You  will  be  able  to 
review  comments  at  BLM's  Regulatory 
Management  Team  office,  Room  401, 
1620  L  St..  NW.,  Washington,  D.C., 
during  regular  business  hours  (7:45  a.m. 
to  4:15  p.m.)  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeff  Holdren,  Bureau  of  Land 
Management,  Realty  Use  Group,  at  202- 
452-7779. 

SUPPLEMENTARY  INFORMATION: 

I.  Public  Comment  Procedures 

II.  Discussion  of  Proposed  Rule 

III.  Procedural  Matters. 

L  Public  Comment  Procedures 

Written  comments  on  the  proposed 
rule  should  be  specific,  focus  on  issues 
pertinent  to  the  proposed  rule,  and 
explain  the  reason  for  any 


recommended  change.  Where  possible, 
comments  should  reference  the  specific 
section  or  paragraph  of  the  proposal 
being  addressed.  BLM  may,  but  need 
not  consider  or  include  in  the 
Administrative  Record  for  the  final  rule 
comments  received  or  postmarked  after 
the  close  of  the  comment  period  (see 
DATES)  or  delivered  to  an  address  other 
than  the  one  listed  above  (see 
ADDRESSES). 

n.  Discussion  of  Proposed  Rule 

Part  2610  of  43  CFR  implements 
Section  4  of  the  Carey  Act,  43  U.S.C. 
641  et  seq.  The  Act  authorizes  the 
Secretary  of  the  Interior,  through  BLM 
State  Directors,  to  grant  and  patent  up 
to  one  million  acres  of  desert  lands  to 
individual  States  and  to  grant  and 
patent  additional  acreage  to  certain 
States,  to  aid  these  public  land  States  in 
the  reclamation  of  desert  lands,  and  the 
settlement,  cultivation,  and  sale  of  such 
lands,  by  small  tracts,  to  actual  settlers. 

These  regulations  were  issued  in  1980 
when  several  of  the  arid  western  States 
indicated  a  desire  to  use  the  provisions 
of  the  Act  to  encourage  reclamation  of 
lands  that  had  potential  for  agricultural 
production.  However,  the  conditions  in 
the  west  are  such  that  although  some 
public  lands  are  available  with  the 
capability  for  agricultural  production, 
there  is  limited  or  no  water  that  can  be 
allocated  for  the  large  projects 
envisioned  by  the  Act.  As  a  result,  to 
BLM's  knowledge  there  has  been  only 
one  application  since  1980  for  a  Carey 
Act  grant  of  desert  lands. 

in.  Procedural  Matters 

Natiottal  Environmental  Policy  Act  of 
1969 

The  BLM  has  prepared  a  draft 
environmental  assessment  (EA),  and  has 
made  a  tentative  finding  that  the  final 
rule  would  not  constitute  a  major 
federal  action  significantly  affecting  the 
quality  of  the  human  environment 
under  section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969 
(NEPA),  42  U.S.C.  4332(2)(C).  The  BLM 
anticipates  making  a  Finding  of  No 
Significant  Impact  (FONSI)  for  the  final 
rule  in  accordance  with  the  BLM's 
procedures  under  NEPA.  The  BLM  has 
placed  the  EA  on  file  in  the  BLM 
Administrative  Record  at  the  address 
specified  previously.  The  BLM  will 
complete  an  EA  on  the  final  rule  and 
make  a  finding  on  the  significance  of 
any  resulting  impacts  prior  to 
promulgation  of  the  final  rule. 

Paperwork  Reduction  Act 

The  proposed  rule  does  not  contain 
information  collection  requirements  that 
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the  Office  of  Management  and  Budget 
must  approve  under  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq. 

Regulatory  flexibility  Act 

BLM  has  determined  that  the 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  ^oall  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C  601 
et  seq.).       '< 

Unfunded  Hflandates  Reform  Ad  of  1995 

Pxursuant  ^o  the  requirements  of 
section  205  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  BLM  has 
selected  the  most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule.  Removal  of  43 
CFR  part  2610  will  not  result  in  any 
unfunded  niandate  to  state,  local  or 
tribal  goverfunents  in  the  aggregate,  or 
to  the  private  sector,  of  $100,000,000  or 
more  in  any  one  year. 

Executive  dtrder  12612     ,  , 

The  prop<>sed  rule  would  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment, 

Executive  Ckder  12630 

The  prop4>sed  rule  does  not  represent 
a  government  action  capable  of 
interfering  with  constitutionally 
protected  property  rights.  Section  2(a)(1) 
of  Executiv^  Order  12630  specifically 
exempts  actions  abolishing  regulations 
or  modifying  regulations  in  a  way  that 
lessens  interference  with  private 
property  use  from  the  definition  of 
"pohcies  that  have  takings 
implications."  Since  the  primary 
function  of  the  rule  is  to  abolish 
unnecessary  regulations,  there  will  be 
no  private  property  rights  impaired  as  a 
result.  Therefore,  the  Department  of  the 
Interior  has  determined  that  the  rule 
would  not  Qause  a  taking  of  private 
property,  oD  require  further  discussion 
of  takings  implications  under  this 
Executive  Order. 

Executive  0rder  12866 

According  to  the  criteria  listed  in 
section  3(f)  of  Executive  Order  12866, 
BLM  has  da|termined  that  the  proposed 
rule  is  not  ai  significant  regulatory 
action.  As  such,  the  rule  is  not  subject 
to  Office  of  Management  and  Budget 
review  und^r  section  6(a)(3)  of  the 
order. 


Author 

The  prin<^ 
Holdren, 
7779,  assistM 
Regulatory 
452-5006. 


Realty 


pal  author  of  this  rule  is  Jeff 
Use  Group.  (202)  452- 
by  Frances  Watson, 
^fanagement  Team.  (202) 


List  of  Subjects  in  43  CFR  Part  2610 

Homesteads,  Intergovernmental 
relations.  Irrigation,  Public  lands — 
grants.  Reclamation. 

For  the  reasons  stated  in  the 
preamble,  and  under  the  authority  of  43 
U.S.C.  1740,  BLM  proposes  to  remove 
part  2610  of  group  2600,  subchapter  B, 
chapter  II  of  tide  43  of  the  Code  of 
Federal  Regulations. 

Dated:  August  27, 1996. 
Syhia  V.  Baca, 

Deputy  Assistant  Secretary  of  the  Interior. 
|FR  Doc.  96-22705  Filed  9-9-96;  8:45  am] 
BIUJNO  COM  4310-»MI 

43  CFR  Parts  6400  and  8350 
RIN  1004-AC87 

WikJ  and  Scenic  Rivers 

AGENCY:  Bureau  of  Land  Management. 

Intnior. 

ACTION:  Notice  of  Proposed  Rulemaking. 

SUMMARY:  In  response  to  President 
Clinton's  Government-wide  regulatory 
reform  initiative,  the  Bureau  of  Land 
Management  (BLM)  proposes  to  write 
the  regulation  on  wild  and  scenic  rivers 
in  a  straightforward  "Plain  EngUsh" 
style.  This  regulation  would  establish 
uniform  standards  and  procedures  by 
which  BLM  will  consider  Federal 
Ucensing  of,  or  assistance  to,  water 
resource  projects  on  components 
affecting  Wild  and  Scenic  Rivers  or 
Study  Rivers  administered  by  the 
Secretary  of  the  Interior,  through  the 
Director,  BLM.  The  regulation  would 
harmonize  BLM's  procedures  and 
definitions  with  those  of  the  U.S.  Forest 
Service  to  streamline  and  improve  the 
administration  of  the  Wild  and  Scenic 
Rivers  System. 

DATES:  Submit  comments  by  October  10," 
1996.  BLM  may,  but  need  not,  consider 
comments  received  or  postmarked  after 
this  date  in  preparing  the  final  rule. 
ADDRESSES:  Commenters  may  hand- 
deliver  comments  to  the  Bureau  of  Land 
Management.  Administrative  Record, 
Room  401, 1620  L  St.,  NW,  Washington. 
DC;  or  mail  comments  to  the  Bureau  of 
Land  Management.  Administrative 
RecMxl,  Room  401LS,  1849  C  Stiwt. 
NW,  Washington,- DC  20240. 
Commenters  may  transmit  comments 
electronically  via  the  Internet  to: 
WOCommenteWO0033wp.wo.blm.gov. 
(For  Internet,  please  include  "Attn: 
AC87",  your  name  and  address  in  your 
message.] 

Comments  will  be  available  for  public 
review  at  the  L  Street  address  during 
regular  business  hours,  from  7:45  a.m.  to 


4:15  p.m.,  Monday  through  Friday, 
except  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gary  Marsh.  Special  Areas  and  Land 
Tenure  Team.  (202)  452-7795. 

SUPPLEMENTARY  INFORMATION: 

I.  Public  Comment  Procedures 
U.  Discussion  of  Proposed  Rule 
m.  Procedural  Matters 

L  Public  Comment  Procedures 

Written  comments  on  the  proposed 
rule  should  be  specific,  focus  on  issues 
pertinent  to  the  proposed  rule,  and 
explain  the  reason  for  any 
recommended  change.  Where  possible, 
comments  should  reference  the  specific 
section  or  paragraph  of  the  propel 
being  addressed.  If  comments  are 
received  or  postmarked  after  the  close  of 
the  comment  period  (see  DATES)  or 
delivered  to  an  address  other  than  the 
one  listed  above  (See  ADDRESSES),  BLM 
will  not  necessarily  consider  or  include 
them  in  the  Administrative  Record  for 
the  final  rule. 

n.  Discussion  of  Proposed  Rule 

This  proposed  rule  follows  up  an 
Advance  Notice  of  Proposed 
Rulemaking  that  the  BLM  published  in 
the  Jime  5. 1996,  Federal  Register  (61 
FR  28546).  That  advance  notice  notified 
the  public  of  the  restructuring  of  43  CFR 
Parts  6000-9000,  and  of  BLM's  plans  to 
publish  proposed  rules  for  those  parts  in 
the  near  future.  BLM  now  proposes  to 
renumber  and  revise  present  Part  8350 
of  43  CFR  under  the  authority  of  Section 
7  of  the  Wild  and  Scenic  Rivers  Act,  as 
amended  (16  U.S.C.  1278).  That  Act 
directs  Federal  agencies  to  protect  the 
free-flowing  condition  and  other  values 
of  designated  rivers  and 
congregsionally-authorized  study  rivers 
from  the  harmful  effects  of  proposed 
water  resources  projects. 

The  proposed  rule  sets  forth 
applicable  procedures  that  the  Director, 
BLM,  uses  in  administering  Federal 
assistance  for  proposed  water  resources 
projects  affecting  Wild  and  Scenic 
Rivers  or  Study  Rivers.  This  regulation 
is  consistent  with  that  of  the  Forest 
Service,  U.S.  Department  of  Agriculture, 
at  36  CFR  Part  297. 

m.  Procedural  Matters 

National  Environmental  Policy  Act  of 
1969 

The  BLM  has  prepared  a  draft 
environmental  assessment  (EA),  and  has 
made  a  tentative  finding  that  the  final 
rule  would  not  constitute  a  major 
federal  action  significantly  affecting  the 
quality  of  the  human  environment 
imder  section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969 
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(NEPA).  42  U.S.C.  4332(2)(C).  The  BLM 
anticipates  making  a  Finding  of  No 
Significant  Impact  (FONSI)  for  the  final 
rule  in  accordance  with  the  BLM's 
procedures  under  NEPA.  The  BLM  has 
placed  the  EA  on  file  in  the  BLM 
Administrative  Record  at  the  address 
specified  previously.  The  BLM  will 
complete  an  EA  on  the  final  rule  and      ' 
make  a  finding  on  the  significance  of 
any  resulting  impacts  prior  to 
promulgation  of  the  final  rule. 

Paperwork  Reduction  Act 

The  proposed  rule  does  not  contain 
information  collection  requirements  that 
the  Office  of  Management  and  Budget 
must  approve  under  44  U.S.C.  3501  et 
seq. 

The  Regulatory  Flexibility  Act 

BLM  has  determined  that  the 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities  imder  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.) 

Unfunded  Mandates  Reform  Act  of  1995 

This  proposed  rule  does  not  include 
any  Federal  mandate  that  may  result  in 
expenditures  of  $100  million  or  more  in 
any  one  year  ^  State,  local,  and  tribal 
governments  in  the  aggregate,  or  by  the 
private  sector.  Therefore,  a  Secticm  202 
statement  under  the  Unfunded 
Mandates  Reform  Act  is  not  required. 

ExeciOive  Order  12612 

BLM  has  analyzed  this  rule  under  the 
principles  and  criteria  in  Executive 
Order  12612  and  has  determined  that 
the  rule  does  not  have  sufficient 
federahsm  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Executive  Order  12630 

BLM  certifies  that  the  rule  does  not 
represent  a  governmental  action  capable 
of  interference  with  constitutionally 
protected  property  rights.  Thus,  a 
Takings  Implication  Assessment  need 
not  be  prepared  under  Executive  Order 
12630,  Governmental  Actions  and 
Interfisrence  with  Constitutionally 
Protected  Property  Rights. 

Executive  Order  12866 

The  proposed  rule  does  not  meet  the 
criteria  for  significant  regulatory  action 
requiring  review  by  the  Office  of 
Management  and  JBudget  under 
Executive  Order  12866,  Regulatory 
Planning  and  Review. 

Executive  Order  12988 

The  Department  has  determined  that 
this  rule  meets  the  applicable  standards 
in  Sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform. 


Author 

The  principal  author  of  this  rule  is 
Frances  Watson,  Regulatory 
Management  Team,  (202)  452-5006. 

List  of  Subjects 

43  CFR  Part  6400 

National  Wild  and  Scenic  Rivers 
System. 

43  CFR  Part  8350 

National  Trails  System,  National  Wild 
and  Scenic  Rivers  System,  Penalties, 
Public  lands. 

For  the  reasons  discussed  in  the 
preamble  and  under  the  authority  of  43 
U.S.C.  1740,  BLM  proposes  to  amend 
chapter  II  of  Title  43  of  the  Code  of 
Federal  Regulations  as  set  forth  below: 

1.  Part  8350  is  removed. 

2.  A  new  part  6400  is  added  to  read 
as  follows: 

PART  6400— WILD  AND  SCENIC 
RIVERS 

Subpart  A— introduction 

Sec. 

640ai     What  is  the  purpose  of  part  6400? 
6400.2    How  are  key  terms  in  this  part 
defined? 

Subpart  B— Proposed  Water  Resource* 
Protects 

6400.10  What  procedures  must  a  Federal 
department  or  agency  follow  to  receive 
consideration  from  BLM  before 
providing  assistance  to,  or  authorization 
of,  a  water  resources  project? 

6400.11  Under  what  conditions  will  the 
Director  approve  Federal  assistance  to,  or 
authorization  of,  a  water  resources 
project? 

6400. 1 2  What  is  the  time  limit  for  the 
Director  to  approve  Federal  assistance  to, 
or  authorization  of,  a  water  resources 
project? 

Authority:  16  U.S.C  1271-1288. 

Subpart  A — Introduction 

S640ai    Wttat  to  ttM  purpose  of  part  04007 

Part  6400  specifies  BLM  policies  and 
procedures  for  administering  Federal 
assistance  or  licensing  of  water 
resources  projects  affecting  Wild  and 
Scenic  Rivers  or  Study  Rivers. 

§64002    How  are  key  terms  in  this  part 
defined? 

As  used  in  ]}art  6400: 

Act  means  the  Wild  and  Scenic  Rivers 
Act  (82  Stat.  906,  as  amended;  16  U.S.Q 
1271-1288). 

Construction  means  any  action 
carried  on  with  Federal  assistance 
affecting  the  fi«e-flowing  characteristics 
or  the  outstandingly  remarkable  values 
of  a  Wild  and  Scenic  River  or  Study 
Rivrt-. 


Federal  assistance  means  any 
assistance  by  an  authorizing  agency 
before,  during,  or  after  construction. 
Such  assistance  may  include,  among 
other  examples,  a  license,  permit, 
preliminary  permit,  or  other 
authorization  granted  by  the  Federal 
Energy  Regulatory  Commission  (FERC) 
under  sections  4  (e)  and  (f)  of  the 
Federal  Power  Act  (16  U.S.C.  797);  a 
license,  permit  or  other  authorization 
granted  by  the  Corps  of  Engineer, 
Department  of  the  Army,  under  the 
Rivers  and  Harbors  Act  of  1899  (33 
U.S.C.  401  et  seq.)  and  section  404  of 
the  Clean  Water  Act  (33  U.S.C.  1344);  or 
any  other  license,  permit,  assistance,  or 
authorization  required  by  a  Federal 
department  or  agency. 

Free-flowing  means  existing  or 
flowing  in  a  natural  condition  without 
impoimdment,  diversion,  straightening, 
rip-rapping,  or  other  modification  of  the 
waterway,  as  defined  by  section  16(b)  of 
the  Act  (16  U.S.C.  1286{b)). 

Study  period  means  the  time  during 
which  the  BLM  will  study  an  etigible 
river  as  a  potential  component  of  the 
Wild  and  Scenic  Rivers  System.  The 
study  period  may  last  up  to  3  additional 
years  for  Congressional  consideration  of 
a  report  recommending  designation,  or 
such  additional  time  as  may  be 
provided  by  statute. 

Study  river  means  a  river  and  the 
adjacent  area  within  one  quarter  mile  on 
each  side  of  the  river  from  the  ordinary 
high  water  mark  (or  other  width  as 
identified  by  the  Congress),  which  is 
designated  for  study  as  a  potential 
addition  to  the  National  Wild  and 
Scenic  Rivers  System  under  section  5(a) 
of  the  Act. 

Water  resources  project  means  any 
project  under  the  Federal  Power  Act  (41 
Stat.  1063, 16  U.S.C.  791a)  as  amended, 
or  other  construction  of  developments 
which  may  affect  the  firee-flowing 
characteristics  of  a  Wild  and  Scenic 
River  or  Study  River.  Examples  could 
include,  among  others,  dams,  water 
conduits,  reservoirs,  powerhouses, 
transmission  lines,  water  diversion 
projects;  dredge  and  fill  operations, 
fisheries  habitat  and  watershed 
restoration/enhancement  project^; 
bridge  and  other  roadway  construction/ 
reconstruction  projects;  bank 
stabilization  projects;  channelization 
projects;  recreation  facilities  such  as 
boat  ramps  and  fishing  piers;  and 
activities  such  as  suction  dredging 
associated  with  mining. 

Wild  and  scenic  river  means  a  river 
and  the  adjacent  area  within  the 
boundaries  of  a  component  of  the 
National  Wild  and  Scenic  Rivers 
System. 
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SubfMit  B — Proposed  Water 
Resources  Projects 

S640ai0    What  procedure*  must  a  Federal 
department  agertcy  follow  to  receive 
considaratlon  from  BLM  before  providing 
assistance  Id,  or  authorization  of,  a  water 
resources  project? 

(a)  Advance  notice.  (1)  Federal 
department  sand  agencies  must  notify 
the  Director,  BLM,  as  soon  as  possible 
of  tbeir  intention  to  issue  a  license, 
permit,  or  other  authorization  for  a 
federally-a^sted  water  resources 
project  on  $ny  portion  of  a  Wild  and 
Scenic  Riv#r  or  Study  River 
administered  by  the  BLM. 

(2)  Agencies  must  send  advance 
notice  at  leest  60  days  before  the  date  of 
the  proposed  action. 

(3)  Agencies  should  send  the  notice  to 
the  Director,  Bureau  of  Land 
Managemeiit,  1620  L  Street  NW.,  WO- 
420,  Mail  stop  204LS.  Washington.  DC 
20240-9998. 

(b)  Contents  of  notice.  Include  the 
following  ipformation  in  the  notice: 

(1)  Namefand  location  of  affected 
river; 

(2)  Location  of  the  project; 

(3)  Natur^  of  the  permit  or  other 
authorization  proposed  to  be  issued; 

(4)  Description  of  the  proposed 
activity;  anq 

(5)  Any  relevant  information,  such  as 
plans,  map$,  environmental  studies, 
assessment^,  or  impact  statements, 
alternative^,  and  mitigating  measures. 

§6400.111  Under  what  conditions  will  the 
Director  approve  Federal  assistance  to,  or 
autttortzation  of,  a  water  resources  project? 

(a)  The  Director  will  approve  Federal 
assistance  t|o,  or  authorization  of,  a 
water  resources  project  if  he  or  she 
determines  that: 

(1)  The  v^ater  resources  project  will 
not  have  a  direct  and  adverse  effect  on 
the  values  lor  which  a  Wild  and  Scenic 
River  was  designated  or  Study  River 
was  authorized,  when  any  portion  of  the 
project  is  within  the  boundaries  of  such 
river;  or      I 

(2)  The  effects  of  the  water  resources 
project  will  neither  invade  nor 
unreasonably  diminish  the  scenic, 
recreational,  and  fish  and  wildlife 
values  of  a  Wild  and  Scenic  River,  when 
any  portioit  of  the  project  is  located 
above,  belojiv,  or  outside  the  Wild  and 
Scenic  River;  or 

(3)  The  effects  of  the  water  resources 
project  will  neither  invade  nor  diminish 
the  scenic,  recreational,  and  fish  and 
wildhfe  values  of  Study  River  when  the 
project  is  located  above,  below,  or 
outside  the]  Study  River  during  the 
study  periods;  and 


(4)  The  water  resources  project  is  in 
compliance  with  the  National 
Environmental  Policy  Act  (NEPA). 

(b)  If  the  proposed  assistance  or 
authorization  fails  to  meet  the  above 
conditions,  the  Director  will  disapprove 
an  authorization  for  a  water  resources 
project. 

§6400.12    What  is  the  time  Ihntt  for  the 
Director  to  approve  Federal  assistance  to, 
or  auttiortzatlon  of,  a  water  resources 
project? 

The  Director  must  approve  or 
disapprove  an  authorization  for  a  water 
resources  project  within  60  calendar 
days  of  receiving  the  advance  notice. 
The  Director,  to  the  extent  possible,  will 
expedite  consideration  of  a  notice  of 
intent  for  a  project  it  is  needed  to 
address  an  emergency. 

Dated:  August  27, 1996. 
Syhria  V.  Baca. 

Deputy  Assistant  Secretary,  Land  and 

Minerals  Management. 

(PR  Doc.  96-22706  Filed  9-9-96;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  96-095,  Notice  01] 

RIN2127-AQ50 

Federal  Motor  Vehicle  Safety 
Standards;  Child  Restraint  Systems 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice  of  public  workshop; 
request  for  comments. 

SUMMARY:  This  document  announces 
that  NHTSA  will  be  holding  a  public 
workshop  to  explore  issues  relating  to 
improving  child  safety  by  establishing 
requirements  for  universal  child 
restraint  anchorage  systems.  The 
purpose  of  the  workshop  is  to — 

•  Assess  and  discuss  the  relative 
merits,  based  on  safety,  cost,  public 
acceptance  and  other  factors,  of  various 
competing  solutions  to  the  problems 
associated  with  improving  the 
compatibility  between  child  restraint 
systems  and  vehicle  seating  positions 
and  belt  systems,  increasing  child 
restraint  effectiveness,  and  increasing 
child  restraint  usage  rates; 

•  Assess  the  prospects  for  the 
adoption  in  this  coimtry  and  elsewhere 
of  a  single  regulatory  solution  or  at  least 
compatible  regulatory  solutions;  and 

•  Promote  the  convergence  of  those 
solutions. 


DATES:  Public  workshop:  The  public 
workshop  will  be  held  in  Washington 
DC  on  October  9  and  10, 1996,  from  9:00 
a.m.  to  5:00  p.m. 

Those  wishing  to  participate  in  the 
workshop  should  contact  Dr.  George 
Mouchahoir,  at  the  address  or  telephone 
number  listed  below,  by  October  4, 
1996. 

Written  comments:  Written  comments 
may  be  submitted  to  the  agency  and 
must  be  received  by  October  25, 1996. 
ADDRESSES:  Public  workshop:  The 
public  workshop  will  be  held  in  room 
2230  of  the  Nassif  Building,  400 
Seventh  St.  SW,  Washington  DC  20590. 

Written  comments:  Allwritten 
comments  must  refer  to  the  docket  and 
notice  number  of  this  notice  and  be 
submitted  (preferable  10  copies)  to  the 
Docket  Section,  National  Highway 
Traffic  Safety  Administration  (NHTSA), 
Room  5109,  400  Seventh  St.,  S.W., 
Washington,  D.C.  20590.  Docket  hoiurs 
are  from  9:30  a.m.  to  4:00  p.m.  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
George  Mouchahoir,  Office  of  Vehicle 
Safety  Standards,  National  Hi^way 
Traffic  Safety  Administration,  400 
Seventh  St.,  S.W.,  Washington,  D.C, 
20590  (telephone  202-366-4919). 

SUPPt.EMENTARY  INFORMATION: 

I.  Safety  Problem 

A  child  restraint  system  that  is 
properly  installed  in  a  motor  vehicle 
and  used  correctly  can  reduce  the 
chance  of  serious  injury  in  a  crash  by  67 
percent  and  fatal  injury  by  an  estimated 
71  percent.  However,  the  safety  benefits 
of  a  child  restraint  system  can  be 
reduced  considerably  or  even  negated 
altogether  when  the  child  restraint  is 
not  properly  installed  and  used.  A  four- 
state  study  done  for  the  National 
Highway  Traffic  Safety  Administration 
(NHTSA)  in  1996  examined  people  who 
use  child  restraint  systems  and  found 
that  approximately  80  percent  of  the 
persons  made  at  least  one  error  in  using 
the  systems. '  The  rates  of  incorrect 
usage  for  specific  components  were  72 
percent  for  the  clip  designed  to  lock  the 
vehicle  lap  belt  used  to  secure  the  child 
restraint  system,  59  percent  for  the 
harness  retainer  chest  clip,  46  percSent 
for  the  harness  strap,  and  17  percent  for 
the  vehicle  safety  belt.  The  study  did 
not  address  the  potential  risk  of  injury 
for  each  mode  of  incorrect  usage. 

A  major  source  of  difficulty  in 
properly  installing  child  restraints  is 
incompatibility  between  child  restraints 
and  vehicle  seating  positions  and  safety 


■  A  copy  of  this  study  will  be  placed  in  the  docket 
prior  to  the  public  workihop. 
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belt  systems.  Incompatibility  can  occur 
as  the  result  of: 

•  The  seat  belt  anchorages  being 
positioned  too  far  forward  of  the  seat 
bight.2  Some  vehicle  manufacturers 
have  moved  the  anchorages  farther 
forward  of  the  seat  bight  to  improve  the 
path  of  the  lap  belt  across  the  lap  of 
adults. 

•  The  bottom  cushion  of  some  vehicle 
seats  are  too  deeply  contoured.  As  a 
result,  there  is  no  surface  on  the  seats 
which  can  be  used  to  mount  a  child 
restraint  stably. 

•  The  seat  belt  may  not  be  long 
enough  to  permit  it  to  be  fastened 
around  child  restraints,  or  special  child 
restraints.  In  addition,  the  seat  belt 
hardware  may  not  be  suitable  for  use 
with  these  restraints.  In  these  cases,  the 
seat  belt  may  not  properly  hold  the 
child  restraint. 

•  The  vehicle  seat  is  not  wide  enough 
or  long  enough  to  properly 
accommodate  the  child  restraint. 

n.  Past  Efiforts  to  Develop  Solutions 

One  of  NHTSA's  highest  priorities  is 
improving  the  proper  installation  and 
use  of  child  restraints.  NHTSA 
Administrator  Ricardo  Martinez.  M.D. 
has  appeared  on  national  television  to 
make  the  public  more  aware  of  the  need 
for  increasing  the  correct  use  of  child 
restraints.  The  agency  has  also  worked 
with  newspapers,  magazines  and  other 
joiunals  across  the  country  to  alert  the 
public  to  the  causes  and  consequences 
of  incorrect  use.  In  February  1995, 
Administrator  Martinez  announced  the 
formation  of  a  "Blue  Ribbon  Panel"  of 
experts  to  recommend  ways  that  child 
restraints  can  be  made  easier  to  install 
and  use.  Panel  members  included  child 
safety  advocates  and  representatives  of 
the  motor  vehicle,  child  safety  seat  and 
seat  belt  industries.  Both  domestic  and 
foreign  manufactiuers  were  represented. 

On  April  2. 1995,  NHTSA  held  a 
public  meeting  to  obtain  public 
comment  on  the  causes  of  incorrect 
child  restraint  use  and  incompatibility 
with  motor  vehicles.  Among  other 
things,  participants  provided 
information  about  compatibility 
problems  between  vehicle  seat  and  belt 
assemblies  and  child  restraints.  NHTSA 
expressed  concern  that  child  restraints 
and  the  vehicles  in  which  they  are  used 
are  not  always  readily  compatible, 
thereby  making  it  difficult  for  parents  to 
install  and  use  the  restraint  systems  to 
ensiu^  that  their  child  receives  the  best 
protection. 

On  May  30. 1995.  the  "Blue  Ribbon 
Panel  on  Child  Restraint  and  Vehicle 


Compatibility"  issued  its  report 
recommending  ways  to  improve  the 
correct  emd  convenient  use  of  child 
restraints  and  to  seek  solutions  to 
improve  the  compatibility  between 
child  restraints  and  vehicle  seating 
positions.  The  panel  addressed  child 
restraint  compatibility  issues  in  three 
time  frames — (1)  existing  products 
currently  being  used  by  consumers,  (2) 
products  currently  for  sale  in  the 
marketplace  or  available  in  the  near 
future,  and  (3)  new  technologies  for 
futiire  products. 

With  respect  to  long  term  solutions, 
the  Blue  Ribbon  Panel  recommended  an 
entirely  new  and  separate  anchorage 
system  for  child  restraint  installation, 
given  the  complex  variables  affecting 
the  proper  installation  of  child  restraints 
using  existing  vehicle  safety  belts.  The 
panel  noted  that  the  International 
Standards  Organization  (ISO),  Technical 
Committee  22,  SubccHnmittee  12, 
Working  Group  1,  Child  Restraint 
Systems,  was  developing  a  system 
known  as  ISOFIX  that  uses  four  rigid 
uniform  attachment  points  for  child 
restraints  and  vehicle  seating  positions. 
The  panel  further  recommended  that 

NHTSA  should  expeditiously  complete  a 
comprehensive  evaluation  of  ISOFIX, 
including  appropriate  crash  modes  and  child 
comfort  issues,  and  should  initiate 
rulemaking  that,  if  NHTSA's  evaluation  is 
found  acceptable,  will  permit  ISOFIX  or  a 
uniform  attachment  points  system  that  is 
functionally  compatible  with  ISOFIX  under 
Federal  Motor  Vehicle  Safety  Standard  213. 

In  the  Fall  of  1995,  NHTSA  initiated 
a  research  program  to  support 
rulemaking  about  a  universal  ^  child 
restraint  anchorage  system  such  as  the 
ISOFIX.  The  research  program  consisted 
of  five  major  elements: 

•  Evaluation  of  safety  performance 
issues, 

•  Assessment  of  benefits, 

•  A  tear  down  cost  study, 

•  Evaluation  of  consumer  acceptance, 
and 

•  Harmonization  and  cooperative 
work  over  the  development  of  a 
imiversal  system. 

On  January  23, 1996,  the  Blue  Ribbon 
Panel  met  to  discuss  ISOFIX  and  other 
universal  attachment  systems.  At  this 
meeting,  most  of  the  domestic  child 
restraint  manufacturers  and  most  of  the 
domestic  and  foreign  vehicle  and  safety 
belt  manufactiu«rs  that  were  present 
stated  their  opposition  to  ISOFIX 
without  further  evaluation  of  that 


^  The  intersection  of  the  vehicle  seat  back  and  its 
seat  cushion. 


'In  today's  notice,  NHTSA  refers  to  these 
anchorages  as  "un/verso/  child  restraint  anchorage 
systems."  This  term  should  not  be  confused  with 
the  term,  "uniform  child  restraint  anchorage 
systems,"  used  by  CM  and  the  other  manufacturers 
in  their  petition  for  rulemaking: 


system  and  other  universal  attachment 
systems.  The  panel  as  a  whole 
expressed  concern  that  ISOFIX  might  be 
too  rigid,  too  susceptible  to  false 
latching,  unreasonably  expensive,  and 
too  heavy. 

To  encourage  NHTSA  to  evaluate 
other  universal  anchorage  systems  in 
addition  to  ISOFIX,  the  Blue  Ribbon 
Panel  adopted  two  statements  to  clarify 
its  initial  recommendation: 

it  At  this  time,  the  panel  does  not  endorse 
ISOFIX  as  the  singular  uniform  attachment 
points  system  for  future  use  in  the  United 
States.  However,  the  panel  continues  to 
strongly  endorse  uniform  attachment  points 
for  child  restraints. 

■k  Other  child  restraint  anchorage 
concepts,  in  addition  to  ISOFIX,  should  be 
evaluated  by  interested  parties  (e.g.,  child 
restraint  and  vehicle  manufocturers, 
regulators,  etc.)  prior  to  initiating  regulatory 
proposals  or  requiring  any  specific  design 
concept. 

In  June  1996,  the  Blue  Ribbon  Panel 
issued  a  report  titled  a  "Progress  Report 
on  1995  Recommendations."  That 
report  stated  that  NHTSA  had 
conducted  tests  of  ISOFIX  child 
restraint  systems  and  will  continue  to 
conduct  testing.  The  tests  included 
dynamic  sled  tests  using  rear-facing  and 
forward-facing  child  restraints  on  a 
Standard  No.  213  test  fixture  fitted  with 
matching  rigid  attachment  points 
hardware,  as  specified  by  ISO. 

In  the  same  month,  NHTSA 
completed  its  ISOFIX  research  program. 
It  is  now  in  the  process  of  documenting 
the  findings  of  this  program.  As  part  of 
this  program,  the  agency  has  conducted 
a  tear  down  cost  analysis  of  alternative 
imiversal  child  restraint  anchorage 
systems.  The  agency  has  also  conducted 
sled  testing  of  the  ISOFIX  at  its  Vehicle 
Research  Test  Center.  The  agency 
anticipates  that  the  cost  analysis  and  the 
sled  testing  results  will  be  available  at 
the  public  workshop.  The  agency  will 
put  in  the  docket  an  analysis  entitled, 
"Target  Population  Assessment,  Clinic 
and  Test  Results  for  Universal 
Attachment  Points  for  Child  Restraints." 
which  provides  much  of  the  data 
collected  by  the  agency  on  this  issue 
and  some  analyses  of  those  data. 

m.  Solutions  Currently  Under 
Consideration 

This  section  briefly  describes  the 
ISOFIX  four-point  rigid  system.  It  then 
discusses  other  anchorage  systems  that 
were  developed  by  interested  parties, 
including  ISO,  the  governments  of  other 
countries,  and  vehicle  and  child 
restraint  manufacturers,  as  alternatives 
to  ISOFIX  in  response  to  the  problems 
associated  with  that  system. 


'Today's  notice 
"joint  U.S. 


>./Ja  ian< 


the  agency  conduct  a  rulemaking 
proceeding  to  require  vehicle 
manufacturers  to  provide  uniform  child 
restraint  anchorages  (UCRA)  for  add-on 
child  restraint  systems  at  (1)  the  two 
outermost,  forward-facing  second  row 
positions,  and  (2)  at  least  one  front 
position  in  vehicles  that  either  lack 
second  row  seats  or  have  second  row 
seats  incapable  of  accommodating  a  rear 
facing  infant  seat  and  that  have  a  switch 
for  deactivating  the  front  passenger  air 
bag.  In  addition,  a  top  tether  anchorage 
would  be  required  at  each  rear  seating 
position. 

A  child  restraint  placed  in  the  rear 
center  seating  position  would  be 
seciued  at  the  top  by  the  top  tether  and 
at  the  bottom  by  the  current  center  lap 
belt.  The  petitioners  also  requested  that 
child  restraint  manufacturers  be 
required  to  provide  new  child  restraint 
system  designs  compatible  with  both  (1) 
the  petitioners'  requested  UCRA  system 
(used  alone),  and  (2)  existing  vehicle 
seat  belt  systems  (used  alone). 

To  achieve  these  ends,  the  joint  U.S./ 
Japanese  industry  petitioners 
recommended  a  UCRA  system  that 
consists  of  two  lower  anchorages  near 
the  bight  Une  and  an  upper  tether 
anchorage.  The  lower  anchorages  would 
utilize  a  standard  non-proprietary 
"anchorage  latch  plate"  geometry 
compatible  with  a  small,  easy-to-use 
buckle  as  well  as  existing  tether  hooks, 
and  the  upper  tether  anchorage  would 
be  compatible  with  tether  hooks. 

The  joint  U.S./Japanese  industry 
petitioners  believed  that  the 
combination  of  three  specific  factory 
installed  anchorages  at  two  designated 
seating  positions,  along  with  compatible 
child  restraint  systems  would:  (1) 
provide  additional  protection  for  add-on 
child  restraint  system  occupants  when 
compared  to  child  restraint  systems 
secured  with  existing  vehicle  belts,  and 
(2)  promote  higher  child  restraint  use 
rates  by  enhancing  the  confidence  of  the 
person  installing  a  child  restraint 
system  that  the  system  is  securely 
fastened. 

D.  European  Industry  Hybrid  System 

As  a  refinement  of  the  ISOFIX  four- 
point  rigid  system,  several  European 
ISO  manufacturer  members  are 
currently  developing  a  hybrid  system. 
The  system  consists  of  two  lower 
attachment  points  located  in  the  seat 
bight  and  an  upper  attachment  point 
located  behind  £he  vehicle  seat  back.  A 
child  restraint  system  could  be  attached 
to  the  two  lower  attachment  points  by 
means  of  either  a  buckle  or  the  ISOFIX 


connector.  The  object  of  this  option  is 
to  achieve  worldwide  compatibility 
between  the  UCRA  and  ISOFIX  types  of 
connectors.  The  upper  anchorage  for  the 
tether  anchorage  on  the  vehicle  and  the 
tether  hook  on  the  child  restraint  would 
be  optional  depending  on  national 
regulations.  The  specification  of  the 
tether  on  the  child  restraint  and 
anchorage  on  the  vehicle  are  the  same 
as  the  UCRA  system. 
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A.  ISOFD^  Four-Point  Rigid  System 

The  ISOFIX  four-point  rigid 
attachmerit  system  consists  of  two  rear 
anchorage  points  hidden  in  the  area 
where  the' vehicle  seat  cushion  and  seat 
back  intereect.  These  anchorages  are 
specified  by  the  ISO  Working  Group  as 
short  steel  bars  with  a  diameter  of  6 
mm.  A  four-point  system  presents 
certain  advantages  over  a  two-point 
system  (djscussi^d  below).  Its  greater 
number  of  attachment  points  provides  a 
degree  of  fail-safe  backup  protection. 
Further,  it;  provides  firm  anchorage 
independent  of  a  vehicle's  seat  cushion 
and  lap  halt,  thus  eliminating  use 
problems  Associated  with  those  vehicle 
componeiits. 

B.  CANFtif  Two-Point  Rigid  System  Plus 
Tether      \ 

Transp<«1  Canada  has  developed  the 
CANFIX  system  which  consists  of  two 
rigid  rear  f  ttachments  like  ISOFIX  at  the 
bight  of  th^  seat  plus  an  upper  tether. 
This  systehi  requires  all  vehicles  to  be 
equipped  with  upper  tether  anchorage 
locations.  Transport  Canada  developed 
the  CANFIX  as  an  alternative  to  the 
four-pointi  ISOFIX  based  on  its  interest 
in  a  tether  as  a  third  attachment  point 
and  on  its  concerns  about  the 
acceptability  to  vehicle  manufacturers 
of  the  front  attachment  points  on 
vehicle  setts. 

CANFIX  is  supported  by  Australia 
which  refers  to  the  system  as  CAUSFIX. 
Austraha  selected  CAUSFIX  after  testing 
CAUSFIX  i,  the  four-point  ISOFIX,  and 
current  syltems.  CAUSFIX  was 
preferred  because  it  was  thought  to 
provide  the  best  potential  for  side 
impact  protection  and  because  upper 
tethers  have  strong  support  in  Australia. 
As  of  July  il996,  Australia  had  not  tested 
a  system  l^e  that  described  in  the  next 
section,  i.e.,  a  two-point  soft  system 
plus  tethei . 

C.  US  and  Japanese  Industry  Petition 
For  Two-Point  Soft  System  Plus  Tether 

On  June  28, 1996.  NHTSA  received  a 
petition  fo '  rulemaking  from  the 
American  Automobile  Manufacturers 
Association  (AAMA)  which  includes 
General  M0tors,  Chrysler,  and  Ford; 
certain  mehibers  (Honda,  Isuzu,  Nissan, 
Subaru,  and  Toyota)  of  the  Association 
of  International  Automobile 
Manufactiffers  (AIAM);  and  the  Juvenile 
Products  Manufacturer's  Association 
(JPMA)  which  includes  Century, 
Evenflo,  Fjsher-Price.  Gerry,  Kolcralt, 
and  Indiana  Mills  and  Manufacturing.* 

In  the  jo  nt  U.S./Japanese  industry 
petition,  ti  e  petitioners  requested  that 


E.  Cosco  Petition  For  Additional  Vehicle 
Lap  Belt 

On  July  1, 1996,  COSCO  submitted  a 
petition  for  rulemaking.  COSCO 
acknowledged  that  both  rigid  and  soft 
systems  are  technically  feasible  and 
produce  good  results  in  simulated 
crashes.  However,  it  expressed  concern 
that  the  adoption  of  any  universal 
anchorage  systems  would  significantly 
increase  the  average  retail  price  of  a 
convertible  child  restraint  system  from 
40  percent  to  300  percent.  TTie 
petitioner  believed  that  such  a  price 
increase  would  severely  limit  the 
availability  and  use  of  child  restraint 
systems.  COSCO  further  stated  that 
child  restraints  secured  with  universal 
anchorage  systems  perform  only 
marginally  better  in  dynamic  tests 
compared  to  current  child  restraint 
systems.  The  petitioner  noted  also  that 
most  consumers  would  not  realize 
benefits  from  these  improvements  until 
a  majority  of  vehicles  were  equipped 
with  a  universal  attachment. 

Based  on  these  concerns,  COSCO 
recommended  that  vehicle 
manufacturers  be  required  to  install  a 
separate  lap  belt  at  or  near  of  the  bight 
of  the  rear  center  position  and  one  rear 
outboard  position  in  each  vehicle 
having  a  second  row  of  seats,  and  at 
least  one  in  the  front  seat  of  vehicles 
lacking  a  rear  seat.  It  believed  such  a 
requirement  would  be  more  cost 
effective,  simpler  and  more  quickly 
implemented.  COSCO  further  requested 
that  vehicle  manufacturers  be  required 
to  install  a  tether  anchorage  at  each 
designated  seating  position  equipped 
with  the  anticipated  UCRA. 

F.  Summary  of  Solutions 

The  following  table  compares  the 
various  competing  solutions  to  the 
problem  of  providing  universal  child 
restraint  anchorages  based  on  several 
attributes,  including  effectiveness, 
relative  cost,  and  weight.  The  table  also 
identifies  notable  advantages  of  each 
solution. 


refers  to  this  petition  as  the 
ese  industry  petition." 
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Universal  Child  Restraint  Anchorage  Systems 

ISOFIX  4-point 
rigid 

CANRX  2-f)0int 
rigid  &  tether 

UCRA  2-point  soft 
&tether 

HYBRID  2iX)int 

ngxUson  lower  & 

tether 

COSCO  lap  belt 

Effectiveness— Crash  Tests 
Incremental  Child  Restraint 

High ...„ 

$90-100  , 

$9 

5  to  8  pounds 

Firm  arichorage 
independent  of 
vehicle  seat/t)ett. 

High 

$50-560 

$8 

3  to  5  pounds 

Tether  provides 
added  protectioa 

High 

$20  ......: 

Assumed  to  be 

similar  to 

CANFIX  & 

UCRA. 
$20  or  $50-60  

Unknown 

3  to  5 

Versatie  &  hanrto- 
nizatioa 

Assumed  to  be  as  good  as 

Of  better  than  existing  ve- 
hicle safety  belts. 

None 

Cost  Increase  to  Consum- 
ers*. 
Incremental  Vehicle  Cost  In- 

$12  

$10 

crease  to  Consumers. 
Incremental  Child  Restraint 

Weight  Increase*. 
Other  Advantages 

4  to  5  pounds 

Familiar  belt  hard- 
ware. 

None. 

Simpidty  &  familiar  belt 
hardware. 

G.  Consumer  Surveys 

Various  surveys  have  been  conducted 
to  determine  consiuner  acceptance  and 
preference  of  alternative  ISOFIX-type 
child  restraint  systems.  User  trials  in 
Sweden.  Germany  and  the  United 
Kingdom  foimd  that  the  largest  majority 
of  parents  preferred  the  four-point  rigid 
ISOFIX  system  compared  to  oirrent 
child  restraint  systems.  The  trials  also 
found  that  the  majority  of  parents 
correctly  fitted  the  ISOFIX.  In  contrast, 
less  than  half  of  the  parents  surveyed 
correctly  fitted  the  current  child 
restraint  systems.  It  should  be  noted  that 
these  user  trials  did  not  include  the 
UC31A.  system  which  the  joint  U.S./ 
Japanese  industry  petitioners  have 
asked  the  agency  to  adopt.  At  the  time 
of  those  trials,  the  UCRA.  system  was  not 
available. 

In  early  1996,  General  Motors  and 
other  manufacturers  conducted  two 
consimier  clinics,  one  in  the  U.S.  and  a 
second  in  Japan.  The  surveys  sought  to 
determine  consumer  preference  on 
alternative  universal  child  restraint 
anchorage  systems,  including  the  four- 
point  ISOFIX  and  variations  of  the 
UCRA  system.  As  stated  in  the  joint 
U.S./Japanese  industry  petition,  the 
results  of  the  clinics  indicate  that  most 
participants  preferred  the  UCRA  system 
over  the  current  child  restraints  and 
ISOFIX  systems. 

An  ad  hoc  group  of  the  ISO  Working 
Group  on  child  restraint  systems  is 
currently  gathering  information  on  the 
performance,  cost,  and  public 
acceptance  of  the  ISOFIX,  CANFIX, 
UCRA  and  the  Hybrid  system. 

Currently,  the  Insurance  Corporation 
of  British  Columbia  in  Canada  is 


*  These  costs  are  in  addition  to  the  costs 
associated  with  existing  child  restraints.  Child 
restraints  currently  cost  between  $40  and  $80. 

'Child  restraints  currently  weigh  10  to  15 
pounds. 


sponsoring  independent  user  trials  to 
determine  consumer  preference 
regarding  alternative  imiversal  child 
restraint  anchorage  systems.  The  trials 
will  cover  all  options  being  considered 
by  ISO,  including  the  Hybrid  system,  if 
available. 

rv.  Public  Workshop 

A.  Purposes 

In  an  effort  to  narrow  the  array  of 
competing  solutions,  NHTSA  is  holding 
a  public  workshop.  The  agency  is 
holding  a  workshop  instead  of  its 
typical,  legislative  type  public  meeting 
in  order  to  facilitate  the  interactive 
exchange  and  development  of  ideas 
among  the  attending  interested  parties. 
NHTSA  expects  that  those  parties  will 
include  consumer  and  safety  advocacy 
groups  as  well  as  vehicle  and  child 
restraint  system  manufacturers. 

The  specific  purposes  of  the 
workshop  are  to — 

•  Compare  solutions.  Assess  and 
discuss  the  relative  merits,  based  on 
safety,  cost,  public  acceptance  and  other 
factors,  of  various  competing  solutions 
to  the  problems  associated  with 
improving  the  compatibility  between 
child  restraint  systems  and  vehicle 
seating  positions  and  belt  systems, 
increasing  child  restraint  effectiveness, 
and  increasing  child  restraint  usage 
rates; 

•  Assess  prospects  for  single  or 
compatible  solutions.  Assess  the 
prospects  for  the  adoption  in  this 
coimtry  and  elsewhere  of  a  single 
regulatory  solution  or  at  least 
compatible  regulatory  solutions;  and 

•  Promote  convei;gence.  Promote  the 
convergence  of  those  solutions. 

NHTSA  notes  that  in  selecting  the 
best  solution,  tradeoffs  may  have  to  be 
made  among  the  various  criteria  in  the 
matrix.  For  instance,  the  solution  that 
performs  best  in  safety  tests  might  not 


be  the  solution  with  the  highest  level  of 
consumer  acceptance.  If  so,  the  solution 
that  performs  best  in  safety  tests  may 
not  be  the  solution  that  offers,  as  a 
practical  matter,  the  most  safety 
benefits.  The  agency  will  examine  the 
need  to  make  such  tradeoffs  in 
developing  its  proposal. 

NHTSA  plans  to  rely  on  the 
information  presented  at  the  workshop 
to  assist  in  developing  a  notice  of 
proposed  rulemaking  (NPRM)  that 
would  propose  requiring  a  universal 
child  restraint  anchorage  system.  The 
agency  believes  that  any  proposal  to 
require  a  universal  child  restraint 
anchorage  system  should  advance  the 
following  goals: 

•  Improve  the  compatibility  between 
child  restraint  systems  and  vehicle  seats 
and  belt  systems,  thereby  decreasing  the 
potential  that  a  child  restraint  is 
improperly  installed; 

•  Ensure  an  adequate  level  of 
protection  diuing  crashes; 

•  Ensure  correct  child  restraint 
system  use  by  ensuring  that  the  child 
restraint  systems  are  convenient  to 
install  and  use; 

•  Ensure  that  the  child  restraint 
systems  and  anchorages  are  cost 
effective;  and 

•  Achieve  international  compatibility 
of  child  restraint  performance 
requirements  for  uniform  attachment 
points. 

B.  Procedural  matters 

October  9;  morning.  The  morning  of 
the  first  day  will  be  devoted  primarily 
to  technical  presentations.  The  rationale 
for  each  of  the  five  solutions  will  be 
discussed  by  a  representative  or 
representatives  of  the  parties  which 
developed  that  solution.  Those 
presentations  should  include,  if 
possible,  prototypes  and  other  visual 
displays.  Then  there  will  be  technical 
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presentations  by  a  representative  or 
representatives  of  the  experts  who 
conducted  the  consumer  acceptance 
studies  mentioned  in  this  dociiment. 
The  agency  will  contact  the  parties 
responsiblt  for  the  alternative  solutions 
and  consumer  acceptance  studies  to 
arrange  thase  presentations. 

Finally,  procedures  for  encouraging 
an  exchan^  of  ideas  during  the 
Interactive  {phase  of  the  workshop  will 
be  discussed. 

October  9;  afternoon.  The  afternoon  of 
the  first  day  will  be  devoted  to  an 
interactive  discussion  among  interested 
persons.  Tl^ose  p>ersons  interested  in 
actively  participating  in  this  phase  of 
the  workshop  should  contact  Dr. 
Mouchahoir  not  later  than  October  4. 
The  agency  will  make  available  an 
agenda  setting  forth  the  sequence  of 
issues  to  b4  discussed  during  the 
interactive  phase.  Persons  wishing  to 
make  closing  remarks  on  the  afternoon 
of  October  10  should  contact  Dr. 
Mouchahoir  not  later  than  the  end  of  the 
session  on  October  9. 

October  10;  morning  and  beginning  of 
afternoon.  I'he  interactive  phase  will 
continue. 

October  10;  latter  part  of  afternoon. 
Beginning  jbout  mid-aftemoon,  any 
participantwho  wishes  to  do  so  may 
make  closiilg  remarks  for  a  period  not  to 
exceed  10  i^inutes.  If  time  permits, 
persons  wqo  have  not  requested  time, 
but  would  like  to  make  remarks,  will  be 
afforded  th^  opportunity  to  do  so. 

To  facilitbte  commimication,  NHTSA 
will  provide  auxiliary  aids  (e.g.,  sign- 


language  interpreter,  braille  materials, 
large  print  materials  and/or  a 
magnifying  device)  to  participants  as 
necessary,  during  the  workshop.  Any 
person  desiring  assistance  of  auxiliary 
aids  should  ccHitact  Ms.  Bemadette 
Millings,  NHTSA  Office  of 
Crashworthiness  Standards,  telephone 
(202)  366-1740,  no  later  than  10  days 
before  the  workshop.  For  any 
presentation  that  will  include  slides, 
motion  pictures,  or  other  visual  aids,  the 
presenters  should  bring  at  least  one 
copy  to  the  workshop  so  that  NHTSA 
can  readily  include  the  material  in  the 
public  record. 

NHTSA  will  place  a  copy  of  any 
written  statement  in  the  docket  for  this 
notice.  In  addition,  the  agency  will 
make  a  veriiatim  record  of  the  public 
workshop  and  place  a  copy  in  the 
docket. 

Participation  in  the  workshop  is  not  a 
prerequisite  for  the  submission  of 
written  comments.  NHTSA  invites 
written  comments  from  all  interested 
parties.  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA,  at  the  street 
address  given  above,  and  copies  from 
which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 


request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation.  49  CFR  Part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  will  be 
considered.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  Comments  will 
be  available  for  inspection  in  the  docket. 

NHTSA  will  continue  to  file  relevant 
information  as  it  becomes  available  in 
the  docket  after  the  closing  date.  It  is 
therefore  recommended  that  interested 
I>ersons  continue  to  examine  the  docket 
for  new  material. 

Those  desiring  to  be  notified  upon 
receipt  of  their  comments  in  the  docket 
should  enclose  a  self-addressed, 
stamped  postcard  in  the  envelope  with 
their  comments.  Upon  receiving  the 
comments,  the  dodcet  supervisor  will 
return  the  postcard  by  mail. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety,  Motor 
vehicles. 

Authority:  49  U.S.C.  322,  30111,  30115. 
30117  and  30166;  delegation  of  authority  at 
49  CFR  1.50. 

Issued  on:  September  4, 1996. 
L.  Robert  Shelton, 

Acting  Associate  Administrator  for  Safety 

Performance  Standards. 

(PR  Doc.  96-23071  Filed  9-9-96;  8:45  ami 
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DEPARTMErfT  OF.  AGRICULTURE 

Agricultural  Marketing  Service 
[Docket  No.  FV96-01 1-6  Nq 

Proposed  Information  Collection; 
Comment  Request 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Proposed  collection;  comments 

requested. 

■  ■  »  ■  ■  ' 

SUMMARY:  In  accordance  with  the 
Pai>erwork  Reduction  Act  of  1995,  this 
notice  announces  the  Agricultural 
Marketing  Service's  (AMS)  intention  to 
request  an  extension  for  and  revision  to 
a  currently  approved  information 
collection  for  Limes  Grown  in  Florida, 
Marketing  Order  No.  911,  and  Avocados 
Grown  in  South  Florida,  Marketing 
Order  No.  915. 

DATES:  Comments  on  this  notice  must  be 
received  by  November  12, 1996  to  be 
assured  of  consideration. 
ADDITIONAL  INFORMATION  OR  COMMENTS: 
Contact  Caroline  C.  Thorpe,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  room  2522-S,  Washington, 
DC  20090-6456;  telephone:  202-720- 
5127;  or  Aleck  J.  Jonas,  Marketing 
SpeciaUst,  Southeast  Marketing  Field 
Office,  Fruit  and  Vegetable  Division, 
Agricultural  Marketing  Service,  U.S. 
Department  of  Agriculture,  P.O.  Box 
2276,  Winter  Haven,  Florida  33883; 
telephone:  (941)  299-4770.  Fax  (941) 
299-5169. 

SUPPLEMENTARY  INFORMATION: 

Limes  Grown  in  Florida 

Title:  Limes  Grown  in  Florida, 
Marketing  Order  No.  911. 

OMB  Number:  0581-0091. 

Expiration  Date  of  Approval:  January 
31. 1997. 

Type  of  Request:  Extension  and 
revision  of  a  currently  approved 
information  collection. 


Avocados  Grown  in  South  Florida 

Title:  Avocados  Grown  in  South 
Florida.  Marketing  Order  No.  915. 

OMB  Number:  0581-0078. 

Expiration  Date  of  Approval: 
September  30, 1997. 

Type  o//?eguesf;  Extension  and 
revision  of  a  currently  approved  . 
information  collection. 

Abstract:  Marketing  order  programs 
provide  an  opporttinity  for  producers  of 
fresh  fruits,  vegetables  and  specialty 
crops,  in  a  specified  production  area,  to 
work  together  to  solve  marketing 
problems  that  cannot  be  solved 
individually.  The  marketing  orders' 
regulations  help  ensure  adequate 
suppUes  of  high  quality  product  and 
adequate  returns  to  producers.  Under 
the  Agricultural  Marketing  Agreement 
Act  of  1937  (Act),  as  amended  (7  U.S.C. 
601-674).  industries  enter  into 
marketing  order  programs.  The 
Secretary  of  Agriculture  is  authorized  to 
oversee  the  marketing  order  operations 
and  issue  regulations  recommended  by 
a  committee  of  representatives  from 
each  commodity  industry. 

The  information  collection 
requirements  in  this  request  are 
essential  to  carry  out  the  intent  of  the 
Act,  to  provide  the  respondents  the  type 
of  service  they  request,  and  to 
administer  the  Florida  lime  and  avocado 
marketing  order  programs,  which  have 
been  operating  since  1955  and  1954, 
respectively. 

The  lime  order  authorizes  the 
issuance  of  grade,  size,  quaUty, 
container,  pack,  and  flow-to-market 
regulations.  The  avocado  order 
authorizes  the  issuance  of  grade,  size, 
quality,  maturity,  container,  and  pack 
regulations.  Both  orders  authorize 
production  research,  and  market 
research  and  development.  Regulatory 
provisions  apply  to  limes  and  avocados 
shipped  both  within  and  out  of  the 
production  area  to  any  market,  except 
those  specifically  exempt. 

The  orders,  and  rules  and  regulations 
issued  thereunder,  authorize  the  Florida 
Lime  Administrative  Committee  and  the 
Avocado  Administrative  Cdtamittee  as 
the  agencies  responsible  for  local 
administration  of  the  orders.  The  orders 
require  handlers  and  producers  to 
submit  certain  information.  Much  of 
this  information  is  compiled  in 
aggregate  and  provided  to  the  industry 
to  assist  in  marketing  decisions. 


The  committees  have  developed 
forms  as  a  means  for  persons  to  file 
required  information  with  the 
committees  relating  to  lime  and  avocado 
suppUes,  shipments,  dispositions,  and 
other  information  needed  to  effectively 
carry  out  the  purpose  of  the  Act  and  the 
marketing  order  programs.  Florida  limes 
and  avocados  are  shipped  throughout 
the  year,  and  these  forms  are  utilized 
accordingly.  A  Department  form  is  used 
to  allow  producers  to  vote  on 
amendments  to  or  continuance  of  the 
mariceting  orders.  In  addition,  lime  and 
avocado  producers  and  handlers  who 
are  nominated  by  their  peers  to  serve  as 
representatives  on  the  committees  must 
file  nomination  forms  with  the 
Secretary. 

Formal  rulemaking  amendments  to 
the  orders  must  be  approved  in 
referenda  conducted  by  the  Secretary. 
Also,  the  Secretary  may  conduct  a 
continuance  referendimi  to  determine 
industry  support  for  continuation  of  the 
orders.  Such  referenda  ballots  axe 
included  in  this  request. 

These  forms  require  the  minimum 
information  necessary  to  effectively 
carry  out  the  requirements  of  the  orders, 
and  their  use  is  necessary  to  fulfill  the 
intent  of  the  Act  as  expressed  in  the 
orders. 

The  information  collected  is  used 
only  by  authorized  representatives  of 
the  Department,  including  AMS,  Fruit 
and  Vegetable  Division  regional  and 
headquarters  staff,  and  authorized 
employees  of  the  respective  committees. 
AMS  is  the  primary  user  of  the 
information  and  authorized  committee 
employees  are  the  secondary  users. 

Limes  Grown  in  Florida 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  0.13  hours  per 
response. 

Respondents:  Lime  producers  and  for- 
profit  businesses  handling  fresh  limes 
produced  in  Florida. 

Estimated  Number  of  Respondents: 
55. 

Estimated  Number  of  Responses  per 
Respondent:  14.1. 

Estimated  Total  Annual  Burden  on 
Respondents:  101  hours. 

Avocados  Grown  in  South  Florida 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  0.11  hours  per 
response. 
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Respondents:  Avocado  producers  and 
for-profit  businesses  handling  fresh 
avocados  produced  in  Florida. 

Estimateii  Number  of  Respondents: 
208. 

Estimateii  Number  of  Responses  per 
Respondent:  4.48. 

Estimated  Total  Annua]  Burden  on 
Respondents:  103  hours. 

Comments  are  invited  on:  (a)  Whether 
the  propos^  collection  of  information 
Is  necessary  for  the  proper  performance 
of  functions  of  the  marketing  orders  and 
the  Department's  oversight  of  those 
programs,  including  whether  the 
information  will  have  practical  utility; 

(b]  the  accuracy  of  the  AMS's  estimate 
of  the  burd«n  of  the  proposed  collection 
of  information  including  the  validity  of 
the  methodology  and  assumptions  used; 

(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
buidoi  of  t^  collection  of  information 
on  those  who  are  to  respond.  Including 
the  use  of  appropriate  automated, 
electrcnic,  medianical,  or  other 
technologicBl  collections  techniques  or 
olhet  forms  of  information  technology. 

Comments  should  reference  either  or 
both  the  0MB  No.  0581-0091  (the 
Florida  Lime  Marketing  Order  No.  911), 
and  OMB  No.  0581-0078  (the  Florida 
Avocado  Mvketing  Order  No.  915),  and 
be  sent  to  USDA  in  the  care  of  Caroline 
C.  Thorpe  or  Aleck  J.  Jonas  at  the 
addresses  above. 

All  responses  to  this  notice  will  be 
sxmmiarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
become  a  matter  of  public  record. 

Dated-  September  3. 1996. 
KiKMrt  C  tJt$Dty, 

Director,  FtuM  and  Vegetable  Division. 
(PR  Doc  96-13017  Filed  9-9-96;  8:45  am) 
■LUNQ  cooe  t«io-ot-p 
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Notice  of  Request  for  Extension  and 
Revision  of  a  Currently  Approved 
Infonnatlon  Collection 

AGENCY:  AgHoiltural  Marketing  Service, 

USDA.      ^ 

ACTION:  Notice  and  request  for 

comments.  ; 

I 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  this  notice 
announces  the  Agricultural  Marketing 
Service's  (AIMS)  request  for  comments 
from  the  livtestock  and  meat  industry  to 
improve  or  change  the  procedures  for 
collecting  iiifonnation  used  to  compile 
and  generate  new  and  expand  existing 
livestock  and  meat  reports  to  assist  the 


trade  in  making  production  and 
marketing  decisions. 

DATES:  Comments  must  be  submitted  on 
or  before  November  12, 1996. 

ADDRESSES:  Jimmy  A.  Beard;  Assistant 
to  the  Chief;  Livestock  and  Grain  Market 
News  Branch,  Livestock  and  Seed 
Division,  AMS-USDA,  Room  2623 
South  Building.  P.O.  Box  96456, 
Washington.  DC.  20090-6456. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jimmy  A.  Beard,  (202)  720-1050. 

SUPPLEMENTARY  INFORMATION: 

Title:  Livestock  and  Meat  Market 
News- 

OMB  Number:  0581-0154. 

Expiration  Date  of  Approval:  11—30- 
96. 

Type  of  Request:  Extension  and 
Revision  of  a  currently  approved 
information  collection. 

Abstract:  Collection  and 
dissemination  of  information  for 
livestock,  meat,  and  meat  production 
facilities  trading  by  providing  a  price 
base  used  by  packers,  wholesalers,  and 
retailers  to  market  products. 

The  Agricultural  Marketing  Act  of 
1946  (7  U.S.C.  1621).  section  203(g) 
directs  and  authorizes  the  collection 
and  dissemination  of  marketing 
information  including  adequate  outlook 
information  on  a  market  area  basis,  for 
the  purpose  of  anticipating  and  meeting 
consiuner  requirements  aiding  in  the 
maintenance  of  farm  income  and  to 
bring  abotit  a  balance  between 
production  and  utilization. 

The  livestock  and  market  ne%v8 
reports  are  used  by  academia,  but  are 
primarily  used  by  the  livestock  and 
meat  trade,  which  includes  packers, 
processors,  brokers,  retailers,  and 
producers.  The  livestock  and  meat 
industry  requested  that  the  Department 
of  Agriculture  issue  livestock  and  meat 
trade  market  reports  for  livestock,  beef 
carcasses,  boxed  beef  cuts,  pork  cuts, 
calf,  lamb,  and  meat  byproducts  in  order 
to  assist  them  in  making  inmiediate 
production  and  marketing  decisions  and 
as  a  guide  to  the  amount  of  product  in 
the  supply  channel. 

Many  government  agencies  use  the 
reports  to  make  their  market  outlook 
projections.  Data  firom  these  reports  is 
included  in  the  information  forwarded 
to  the  Secretary's  Office  as  well  as  his 
staff  to  keep  them  appraised  of  the 
current  market  conditions  and 
movement  of  livestock  and  meat  in  the 
United  States.  Economists  at  most  major 
agricultural  colleges  and  universities 
use  the  reports  to  make  both  short  and 
long  term  market  productions.  The  data 
is  iised  extensively  by  constilting  firms 
and  private  economists  to  aid  them  in 


determining  available  supplies  and 
current  pricing. 

The  industry  could  not  collect  the 
information  themselves  as  tney  would 
not  want  to  divulge  their  information  to 
competitors,  and  exchange  of  such 
information  between  competitors  would 
violate  antitrust  laws.  Consequently,  the 
information  must  be  collected, 
compiled,  and  disseminated  by  an 
impartial  third  party,  in  a  manner  which 
protects  the  confidentiality  of  the 
reporter.  Also,  since  the  Government  is 
a  large  purchaser  of  meat,  a  system  to 
monitor  the  collection  and  reporting  of 
data  is  needed. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  .03  hours  per 
response. 

Respondents:  Livestock  and  meat 
industry,  or  other  for  profit  businesses, 
individiials  or  households,  farms,  or 
Federal  Government. 

Estimated  Number  of  Respondents: 
450. 

Estimated  Number  of  Responses  per 
Respondent:  520. 

Estimated  Total  Armual  Burden  on 
Respondents:  7,020  hours. 

Copies  of  this  information  collecticm 
can  he  obtained  from  Jimmy  A.  Beard. 
Livestock  and  Grain  Market  News 
Branch,  at  (202)  720-1050. 

Send  comments  regarding  the 
accuracy  of  the  burden  estimate,  ways  to 
minimize  the  burden,  including  through 
the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology,  or  any  other  aspect  of  this 
collection  of  information,  to:  Jimmy  A. 
Beard,  Assistant  to  the  Chief,  Livestock 
and  Grain  Market  News  Branch, 
Livestock  and  Seed  Division,  AMS- 
USDA,  Room  2623  South  Building,  P.O. 
Box  96456,  Washington,  D.C.  20090- 
6456. 

All  responses  to  this  notice  will  be 
simmiarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record, 
and  will  be  made  available  at  the 
address' above,  during  regular  business 
hours. 

Dated:  September  3, 1996. 
Lon  Hatamiya, 
Administrator. 

(PR  Doc  96-23018  Filed  »-»-96: 8:45  am] 
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Notice  of  Request  for  Extension  and 
Revision  of  a  Currently  Approved 
Information  Collection 

AGENCY:  Agricultural  Marketing  Service, 
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ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  this  notice 
announces  the  Agricultural  Marketing 
Service's  (AMS)  intention  to  request  an 
extension  for  and  revision  to  a  currently 
approved  information  collection  in 
support  of  the  U.S.  Standards  for  Grades 
of  Fresh  and  Processed  Fruits  and 
Vegetables. 

DATES:  Comments  on  this  notice  must  be 
received  by  November  12, 1996,  to  be 
assured  of  consideration. 
ADOmONAL  INFORMATION:  Contact  Frank 
O'Sullivan,  Fresh  Products  Branch, 
Fruit  and  Vegetable  Division, 
Agricultural  Marketing  Service,  U.S. 
Department  of  Agriculture,  P.O.  Box 
96456,  Room  2065  South  Building, 
Washington,  D.C.  20090-6456,  (202) 
720-2185. 

SUPPLEMENTARY  INFORMATION: 

Title:  U.S.  Standards  for  Grades  of 
Fresh  and  Processed  Fruits  and 
Vegetables. 

0^tB  Number:  0581-0166. 

Expiration  Date  of  Approval: 
December  31, 1996. 

Type  of  Request:  Extension  and 
revision  of  a  currently  approved 
information  collection. 

Abstract:  The  U.S.  Standards  for 
Grades  of  Fresh  and  Processed  Fruits 
and  Vegetables  provide  a  conmion 
trading  language  to  growers,  packers/ 
shippers,  processors,  wholesalers, 
retailers,  and  other  financially 
interested  parties  which  will  promote  a 
better  product  and  create  more 
uniformity  throughout  the  industry. 

The  Agricultiu-al  Marketing  Act  of 
1946  (60  Stat.  1087-1091,  as  amended; 
7  U.S.C.  1621-1627)  (AMA)  directs  and 
authorizes  the  Department  to  develop 
standards  of  quality,  grades,  grading 
programs,  and  services  which  facilitate 
trading  of  agricultural  products  and 
assiu%  consimiers  of  quality  products 
which  are  graded  and  identified  under 
USDA  programs. 

The  AMA  also  directs  and  authorizes 
the  Secretary  of  Agriculture  to  develop 
and  improve  standards  of  quality, 
condition,  quantity,  grade,  and 
packaging,  and  recommend  and 
demonstrate  such  standards  in  order  to 
encourage  imiformity  and  consistency 
in  commercial  practices.  There  is  a  total 
of  314  U.S.  Standards  for  Grades  of 
Fresh  and  Processed  Fruits,  Vegetables, 
and  Other  Miscellaneous  Products. 

The  information  and  collection 
process  is  used  by  the  Fruit  and 
Vegetable  Division  prior  to  developing  a 
proposal,  which  is  a  formal  version  of 


a  new  or  revised  standard.  This  gives 
the  EKvision  the  opportunity  to  gather 
and  discuss  information  from  all  parts 
of  the  industry  and  other  interested 
parties  as  to  the  likely  impacts  of  the 
suggested  changes  or  additions  to  the 
standard.  If  this  process  was  not 
possible,  the  USDA  would  incur 
additional  costs  by  rewriting  and 
modifying  the  standards,  or  even  worse, 
develop  a  standard  that  would  be  of  no 
use. 

The  information  eind  collection 
requirements  in  this  request  are 
necessary  to  carry  out  the  intent  of  the 
AMA,  to  provide  the  respondents  the 
type  of  service  they  request,  and  to 
create  and  revise  U.S.  Standards  for 
Fresh  and  Processed  Fruits  and 
Vegetables  that  are  consistent  with 
ciurent  ciiltural  and  marketing 
practices. 

The  information  collected  is  used 
only  by  authorized  representatives  of 
the  USDA  (AMS,  Fruit  and  Vegetable 
Division's  national  staff;  regional 
directors  and  their  staffs;  Federal-State 
supervisors  and  their  staBs;  and  resident 
Federal-State  graders,  which  includes 
State  agencies).  The  information  is  used 
to  administer  and  to  conduct  and  carry 
out  the  grading  services  requested  by 
the  respondents  and  for  the  purpose  of 
developing  and  maintaining  U.S.  grade 
standards.  Tlie  Agency  is  the  primary 
user  of  the  information,  and  the 
secondary  user  is  each  authorized  State 
agency  which  has  a  cooperative 
agreement  with  AMS. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  one  hour  per 
response. 

nespondents:  State  or  local 
governments,  businesses  or  other  for- 
profit.  Federal  agencies  or  employees, 
small  businesses  or  organizations. 

Estimated  Number  of  Respondents: 
930. 

Estimated  Number  of  Responses  per 
Respondent:  one. 

Estimated  Total  Annual  Burden  on 
Respondents:  930  hours. 

Comments  are  invited  on:  (1)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  function  of  the  Fresh 
and  Processed  Fruit  and  Vegetable 
industries  in  regard  to  uniform  trading 
language  and  USDA's  oversight  of  that 
program;  (2)  the  accuracy  of  the 
collection  burden  estimate  and  the 
validity  of  methodology  and 
assumptions  used  in  estimating  the 
burden  on  respondents;  (3)  ways  to 
enhance  thequaUty,  utihty,  and  clarity 
of  the  information  requested;  and,  (4) 
ways  to  minimize  the  burden,  including 
use  of  automated  or  electronic 
technologies. 


Comments  should  reference  OMB  No. 
0581-0166  and  be  sent  to  USDA  in  care 
of  Frank  O'SulUvan  at  the  address 
above.  All  comments  received  will  be 
available  for  public  inspection  during 
regular  business  hours  at  the  same 
address. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Dated:  September  4, 1996. 
EricM.  Fomum, 

Acting  Director,  Fruit  and  Vegetable  Division. 
[PR  Doc.  96-23019  Filed  9-9-96:  8:45  am) 
BHJJNQ  CODE  3410-(n-P 


DEPARTMENT  OF  COMMERCE 

Economics  and  Statistics 
Administration 

2000  Census  Advisory  Committee 

agency:  Economics  and  Statistics 

Administration,  Department  of 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Public  Law 
92-463,  as  amended  by  PubUc  Law  94- 
409),  we  are  giving  notice  of  a  meeting 
of  the  2000  Census  Advisory 
Committee.  The  meeting  will  be  held  on 
Thursday,  September  26, 1996,  from 
8:30  a.m.-5:00  p.m.,  at  the  Embassy 
Suites  Hotel,  1250  22nd  Street,  NW, 
Washington,  DC  20037. 

The  Advisory  Committee  is  composed 
of  a  Chair,  Vice  Chair,  and  up  to  thirty- 
five  member  organizations,  all 
appointed  by  the  Secretary  of 
Commerce.  The  Advisory  Committee 
will  consider  the  goals  of  Census  2000 
and  user  needs  for  information  provided 
by  that  census,  and  provide  a 
perspective  from  the  stemdpoint  of  the 
outside  user  community  about  how 
operational  planning  and 
implementation  methods  proposed  for 
Census  2000  will  realize  those  goals  and 
satisfy  those  needs.  The  Advisory 
Committee  shall  consider  all  aspects  of 
the  conduct  of  the  2000  census  of 
population  and  housing,  and  shall  make 
recommendations  for  improving  that 
census. 

DATES:  On  Thursday,  September  26, 
1996,  the  meeting  will  begin  at  8:30  a.m. 
and  adjourn  at  5:00  p.m. 
'ADDRESSES:  The  meeting  will  take  place 
at  the  Embassy  Suites  Hotel,  1250  22nd 
Street,  NW,  Washington,  DC  20037. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anyone  wishing  additional  information 
about  this  meeting,  or  who  wishes  to 
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submit  written  statements  or  questions, 
may  contact  Maxine  Anderson-Brown, 
Conunittee  Liaison  Officer,  Department 
of  Commerce,  Bureau  of  the  Census, 
Room  3039.  I^ederal  Office  Building  3, 
Washington, DC.  10133.  telephone: 
301-457-230B. 

SUPPLEMENTARY  INFOfMATION:  A  brief 
period  will  b«  set  aside  for  public 
comment  and  questions.  However, 
individuals  with  extensive  questions  or 
statements  for  the  record  must  submit 
them  in  writing  to  the  Commerce 
Department  official  named  above  at 
least  three  working  days  prior  to  the 
meeting. 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aida  should  be  directed  to 
Kathy  Maney;  her  telephone  number  is 
301-457-2308. 

Dated:  Auguit  30, 1996. 
Brantt  M.  EhrKch, 

Undw  SecntazvfoT  Economic  Affairs, 
Economics  and  Statistics  Administration. 
(FR  Doc.  96-23023  Filed  9-«-«6;  8:45  am] 
MLUNQCOOC  MW-aP-M 


Bureau  of  Ejport  Administration 

Infonnatfon  Systams  Tachnlcai 
Advisory  Committaa;  Notice  of  Closed 
Meeting 

A  meeting  of  the  Information  Systems 
Technical  Advisory  Committee  (1ST AC) 
will  be  held  October  2  &  3, 1996,  9:00 
a.m..  in  the  Hbrbert  C.  Hoover  Building, 
Room  1617M-2, 14th  Street  between 
Pennsylvania  Avenue  and  Constitution 
Avenue.  N.W,.  Washington,  DC.  The 
ISTAC  advises  the  Office  of  the 
Assistant  Secretary  for  Export 
Administration  with  respect  to  technical 
questions  that  affect  the  level  of  export 
controls  applicable  to  information 
systems  equipment  and  technolo^. 

The  Committee  will  meet  only  m 
Executive  Session  to  discuss  matters 
properly  clasfified  under  Executive 
Order  12958.  jdealing  with  the  U.S. 
export  control  program  and  strategic 
criteria  related  thereto. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  General  Cbunsel,  formally 
determined  on  October  10, 1995, 
pursuant  to  sfctiun  10(d)  of  the  Federal 
Advisory  Coi|unittee  Act.  as  amended, 
that  the  series  of  meetings  of  the 
Committee  and  of  any  Subconunittees 
thereof,  deahng  with  the  classified 
materials  list^  in  5  U.S.C,  552b(c)(l) 
shall  be  exentt)t  from  the  provisions 
relating  to  public  meetings  found  in 
section  10(a)(1)  and  (a)(3),  of  the  Federal 
Advisory  Coriunittee  Act.  The  remaining 


series  meetings  or  portions  thereof  will 
be  open  to  the  public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of 
meetings  of  the  Committee  is  available 
for  pubhc  inspection  and  copying  in  the 
Central  Reference  and  Records 
Inspection  Facility,  Room  6020,  U.S. 
Department  of  Commerce,  Washington. 
DC  20230.  For  further  information, 
contact  Lee  Ann  Carpenter  on  (202) 
482-2583. 

Dated:  September  4, 1996. 
Lee  Ann  Carpenter, 

Director,  Technical  Advisory  Comrrultee  Unit. 
(FR  Doc  96-22965  Filed  9-9-96;  8:45  am] 
BHJJNQ  COOC  JSIO-OT-M 


National  Oceanic  and  Atmospheric 
Administration  (NOAA) 

Small  Business  Innovation  Research 
(SBIR) 

AQBICY:  Office  of  Research  and 
Technology  Applications.  National 
Oceanic  and  Atmospheric 
Administration,  Department  of 
Commerce. 

ACTION:  Notice. 

SUMMARY:  Proposals  are  sought  from 
high  tech  small  businesses  to  respond  to 
agency  research  needs  in  ocean  science. 
The  "Small  Biisiness  Research  and 
Development  Enhancement  Act  of 
1992"  requires  the  Department  of 
Conunerce  (DOC),  to  establish  a  three- 
phase  SBIR  program  by  reserving  a 
percentage  of  its  extramural  RM)  budget 
to  be  awarded  to  small  business 
concerns  for  innovation  research.  DOC 
has  the  unilateral  right  to  select  SBIR 
research  topics  and  awardees,  and  to 
award  several  or  no  grants  imder  a  given 
topic.  Phase  I  is  to  determine  the 
technical  feasibility  of  ideas  submitted 
for  consideration  and  the  quality  of 
performance  of  the  small  business 
concern  receiving  an  award.  Therefore, 
the  proposal  should  concentrate  on 
research  that  will  significantly 
contribute  to  proving  the  feasibility  of 
the  approach,  a  prerequisite  to  further 
support  in  Phase  2.  Only  firms  that  are 
awarded  Phase  1  contracts  or  grants 
imder  this  solicitation  will  be  given  the 
opportunity  of  submitting  a  Phase  2 
proposal  immediately  following 
completion  of  Phase  1.  Phase  2  is  the 
R&D  or  prototype  development  phase>  It 
will  require  a  comprehensive  proposal, 
outlining  the  effort  in  detail.  Further 
information  regarding  Phase  2  proposal 
requirements  will  be  provided  to  all 
firms  receiving  Phase  1  grants.  In  Phase 
3.  it  is  intended  that  non-SBIR  capital  be 


used  by  small  business  to  pursue 
commercial  applicatioiis  of  Phase  2. 
DATES:  Strict  deadlines  for  submission 
to  the  FY  1997  program  are:  Opening 
Date:  October  1, 1996,  Closing  Date: 
January  15, 1997.  Awards  will  be 
announced  in  July  1997. 
ADDRESSES:  Proposals  are  to  be 
submitted  to:  U.S.  Department  of 
Commerce,  NOAA.  Procurement 
Operations  Branch,  CodeOA313, 1325 
East-West  Highway.  SSMC2,  Station 
4301  Silver  Spring,  Maryland  20910, 
ATTN:  SBIR  Proposals,  Telephone: 
(301) 713-0829. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Joseph  Bishop,  Telephone:  (301) 
713-3565.  Fax:  (301)  713-4100. 

SUPPLEMENTARY  INFORMATION: 

Funding  Availability 

Becaiise  of  ongoing  debates 
concerning  the  Federal  budget,  it  is 
uncertain  how  much  money  will  be 
available  through  this  annotmcement 
Fimding  levels  will  depend  on  final  FY 
1997  budget  appropriations.  During  FY 
1996.  total  funding  was  $600,000.  This 
included  4  Phase  1  awards  of  $50,000, 
and  2  Phase  2  awards  of  $200,000. 

Program  Authority 

Authority:  The  Small  Business  Research 
and  Development  Enhancement  Act  of  1992. 
P.L  102-564 

(CFDA  NO.  11.476)— Small  Business 
Innovation  Research 

Program  Objectives 

SBIR  invites  small  businesses  to 
submit  research  proposals  on  ocean 
sdmce  topics  described  in  the  annual 
solicitation.  Objectives  of  this 
solicitation  include  stimulating 
technological  innovation  in  the  private 
sector,  strengthening  the  rule  of  small 
business  in  meeting  Federal  research 
and  development  needs,  increasing  the 
commercial  application  of  innovations 
derived  from  Federal  research,  and 
improving  the  return  on  investment 
from  Federally-funded  research  for  the 
economic  benefit  of  the  Nation. 

Program  Priorities 

In  FY  1997,  SBIR  vrill  give  priority 
attention  to  individual  proposals  in  the 
areas  listed  below. 

•  Underwater  Visual  Imaging  System 

•  Aquacultiue:  Water  Reuses  and 
Effluent  Treatment  Systems 

•  Aquac\ilture:  Developing  and 
Improving  Marine  Species  Culture 

•  Molecular  and  Immunological  Probes 

•  Mapping  Sonar  for  Small  Underwater 
Vehicles 

•  Electronic  Still  Camera  for  Small 
Underwater  Vehicles 
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•  Sampling  and  Remediation  of 
Contaminated  Sediments 

•  Recreational  Boat  Charting 
Matching  Requirements:  None. 
Type  of  Funding  Instrument:  Grant. 

Eligibility 

For-profit  small  businesses  of  less 
than  500  people,  including  affiliates,  at 
least  51%  owned  by  U.S.  citizens  or 
permanent  resident  aliens.  All  work 
must  be  done  in  the  United  States.  The 
principal  investigator  must  be  employed 
full-time  with  the  small  business. 

Award  Period:  For  Phase  1, 6  months; 
for  Phase  2,  24  months. 

Indirect  Costs:  The  total  dollar 
amount  of  the  indirect  costs  proposed  in 
an  application  under  this  program  must 
not  exceed  the  indirect  cost  rate 
negotiated  and  approved  by  a  cognizant 
Federal  agency  prior  to  the  proposed 
effective  date  of  the  award  or  100 
percent  of  the  total  proposed  direct 
costs  dollar  amoimt  in  the  application, 
whichever  is  less. 

Application  Forms  and  Kit:  See  "For 
fiirther  Information  Contact"  section  for 
where  to  obtain  a  copy  of  the 
soUdtation,  which  contains  forms  and 
complete  details. 

Project  Funding  Priorities:  None. 

Evaluation  Criteria:  Phase  1  proposals 
will  be  rated  by  DOC  scientists  or 
engineers  with  equal  consideration 
given  to  the  following  criteria,  except 
for  item  (a),  which  will  receive  twice  the 
value  of  any  of  the  other  items: 

(a)  The  scientific  and  technical  merit 
of  the  Phase  1  research  plan  and  its 
relevance  to  the  objectives,  with  special 
emphasis  on  its  innovativeness  and 
originality. 

(b)  Importance  of  the  problem  or 
opportunity  and  anticipated  benefits  of 
the  proposed  research  to  DOC,  and  the 
commercial  potential,  if  successful. 

(c)  How  well  do  the  research 
objectives,  if  achieved,  estabfish  the 
feasibility  of  the  proposed  concept  and 
justify  a  Phase  2  effort? 

(d)  Qualifications  of  the  principal 
investigator(s),  other  key  staff,  and 
consultants,  and  the  probable  adequacy 
of  available  or  obtainable 
instrumentation  and  facilities. 

Selection  Procedures:  After  review  by 
technical  speciaUsts,  a  selection 
committee  will  choose  proposals  for 
award  based  on  funds  available  and 
agency  needs. 

Other  Requirements: 

(1)  Federal  Policies  and  Procedures — 
Recipients  and  subrecipients  are  subject 
to  all  Federal  laws  and  Federal  and  DOC 
pohcies,  regulations,  and  procedures 
applicable  to  Federal  financial 
assistance  awards. 


(2)  Past  Performance — Unsatisfactory 
performance  imder  prior  Federal  awards 
may  result  in  an  appUcation  not  being 
considered  for  funding. 

(3)  Preaward  Activities — If  applicants 
inciir  any  costs  prior  to  an  award  being 
made,  they  do  so  solely  at  their  own  risk 
of  not  being  reimbursed  by  the 
Government.  Notwithstanding  any 
verbal  or  written  assurance  that  may 
have  been  received,  there  is  no 
obligation  on  the  part  of  DOC  to  cover 
preaward  costs. 

(4)  No  Obligation  for  Future 
Funding — If  an  application  is  selected 
for  funding,  DOC  has  no  obligation  to 
provide  any  additional  future  funding  in 
connection  with  that  award.  Renewal  of 
an  award  to  increase  funding  or  extend 
the  period  of  performance  is  at  the  total 
discretion  of  DOC. 

(5)  Delinquent  Federal  Debts — No 
award  of  Federal  funds  shall  be  made  to 
an  applicant  who  has  an  outstanding 
delinquent  Federal  debt  until  either 

i.  The  delinquent  account  is  paid  in 
full. 

ii.  A  negotiated  repayment  schedule  is 
established  and  at  least  one  payment  is 
received,  or 

iii.  Other  arrangements  satisfactory  to 
DOC  are  made. 

(6)  Name  Check  flevieM«— All  for- 
profit  applicants  are  subject  to  a  name 
check  review  process.  Name  checks  are 
intended  to  reveal  if  any  key  individuals 
associated  with  the  appUcant  have  been 
convicted  of  or  are  presently  facing - 
criminal  charges  such  as  fraud,  theft, 
p>erjury,  or  other  matters  which 
significantly  reflect  on  the  applicant's 
management  honestly  or  financial 
integrity. 

(7)  Primary  Applicant  Certifications — . 
All  primary  appUcants  must  submit  a 
completed  Form  CD-511, 
"Certifications  Regarding  Debarment, 
Suspension,  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying,"  and  the 
following  explanations  are  hereby 
provided: 

i.  Nonprocurement  Debarment  and 
Suspension — Prospective  participants 
(as  defined  at  15  CFR  Part  26,  Section 
105)  are  subject  to  15  CFR  Part  26, 
"Nonprocurement  Debarment  and 
Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 
applies; 

ii.  Drug-Free  Workplace — Grantees  (as 
defined  at  15  CFR  part  26,  Section  605) 
are  subject  to  15  CFR  Part  26,  Subpart 
F,  "Government-wide  Requirements  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies; 

iii.  Anti-lobbying — Persons  (as 
defined  at  15  CFR  Part  28,  SecUon  105) 


are  subject  to  the  lobbying  provisions  of 
31  U.S.C  1352.  "Limitaticm  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions,"  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  appUed  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000,  and 
loans  and  loan  guarantees  for  more  than 
$150,000,  or  the  single  fomily  maximimi 
mortgage  limit  for  affected  programs, 
whichever  is  greater;  and 

iv.  Anti-Lobbying  Disclosures — Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-I.I.I..  "Disclosure  of  Lobbying 
Activities,"  as  required  imder  15  CFR 
Part  28,  Appendix  B. 

(8)  Lower  Tier  Certifications — 
Recipients  shall  require  appUcants/ 
bidders  for  subgrants,  contracts, 
subcontracts,  or  other  lower  tier  covered 
transactions  at  any  tier  under  the  award 
to  submit,  if  applicable,  a  completed 
Form  CD-512,  "Certifications  Regarding 
Debarment,  Suspension,  Ineligibility 
and  Voluntary  Exclusion-Lower  Tier 
covered  Transactions  and  Lobbying" 
and  disclosure  form,  SF-LLL, 
"Disclosure  of  Lobbying  Activities." 
Form  CD-512  is  intended  for  the  use  of 
recipients  and  should  not  be  transmitted 
to  DOC.  SF-LLL  submitted  by  any  tier 
recipient  or  subrecipient  should  be 
submitted  to  DOC  in  accordance  with 
the  instructions  contained  in  the  award 
document. 

(9)  False  Statements — ^A  false 
statement  on  an  appUcation  is  grounds 
for  denial  or  termination  of  funds  and 
grounds  for  possible  punishment  by  a 
fine  or  imprisonment  as  provided  in  28 
U.S.C.  1001. 

Intergovernmental  Reviews: 
AppUcations  imder  this  program  are 
subject  to  Executive  Order  12372, 
"Intergovenmiental  Review  of  Federal 
Programs." 

Purchase  of  American-Made 
Equipment  and  Products:  When 
purchasing  either  equipment  or  a 
product  with  funds  provided  through 
the  grant,  purchase  only  American- 
made  equipment  and  products,  to  the 
extent  possible  in  keeping  with  the 
overall  research  needs  of  the  project. 
Kurt  J.  Schnebele, 

Executive  Director  of  the  Office  of  Oceanic 
and  Atmospheric  Research. 
[FR  Doc.  96-22971  Filed  9-9-96;  8:45  am] 
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U.S.  COMMISSION  ON  IMMIGRATION 
REFORM 

Public  Haartng  on  the  Effects  of 
Immigration  In  th«  Washington,  DC, 
Metropolitan  Area 

agency:  U.S.  Commission  on 
ImmigratiQa  {Refonn. 

ACTION:  Announcement  of  Commission 
Public  Hearitig. 

This  notice  annoimces  a  public 
hearing  to  be  held  by  the  U.S. 
Commission  on  Immigration  Reform  in 
Arlington.  Virginia  on  September  17. 

1996.  The  Commission,  created  by 
Section  141  of  the  Immigration  Act  of 
1990.  is  mandated  to  review  the 
implementation  and  impact  of  U.S. 
imtmigration  policy  and  report  its 
fifiHingo  to  Congress.  Interim  reports. 
U.S.  Immigration  Policy:  Restoring 
Credibility,  and  U.S.  Immigration 
Policy:  Setting  Priorities,  were  issued  on 
September  30, 1994  and  August  25, 
1995  respectively:  the  Commission's 
final  report  ie  due  at  the  end  of  fiscal 

1997.  i 

The  public  hearing  participants  wilt 
include  the  Commissioners,  researchers, 
government  officials,  representatives  of 
local  organisations,  and  other  experts. 
The  public  hearing  will  focus  on  the 
irapMrt,  adaption  and  integration  of 
immigrants  in  the  metropohtan 
Washington  community.  Participants 
are  asked  to  make  recommendations  to 
the  Commis«ion  on  how  to  improve  the 
impacts  and  integration  of  immigrants 
and  how  any  negative  impacts  may  be 
mitigated. 

Tuesday.  September  17. 1996 

9:00  a.m.-12:30  p.m. — ^Public  Hearing 
on  the  Effi^cts  of  Immigration  in  the 
Washington,  DC,  Metropolitan  Area. 
Arlington  Coimty  Board  Office,  Room 
300,  Courthouse  Plaza  Number  1, 
2100  Clarendon  Boulevard,  Arlington, 
Virginia 

FOR  FUfmcn  INFORMATION  CONTACT:  Paul 
Donnelly  (2^2)  776-«642. 

Dated:  September  3, 1996. 
Susan  Martiu, 
Executive  Director. 

(FR  [)oc.  96-22993  Filed  9-9-96;  8:45  am] 
aajjNOCooE  mo-n-m 


COMMTTTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustmant  of  Import  Limits  for  Cartain 
Cotton,  Wool,  Man-Mada  Flbar,.SIIk 
Bland  and  Othar  Vagatabia  Rbar 
Taxtila  Products  Producad  or 
Manufactured  in  Bahrain 

September  4, 1996. 

AOENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  increasing 

limits. 

EFFECTIVE  DATE:  September  9, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Heinzen,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLBdCNTARV  MFORMATION: 

AndMvtty:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  th« 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854):  Uruguay  Round  Agreements 
Act 

The  current  limits  for  Group  I  and 
Categories  338/339  are  being  increased 
for  carryover. 

A  deacriptian  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbws  is  available  in  the 
CORKELATION:  Textile  and  Apparel 
Categories  writh  the  Hannomzed  Tariff 
Schedule  of  the  United  States  (see 
Federal  Begieter  notice  60  FR  65299, 
published  en  December  19, 1995).  Also 
see  60  FR  62398,  published  on 
December  6, 1905. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing,  but 
are  designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions. 
Tny  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  far  the  bnplementatian  of  Textile 
Agieements 

September  4, 1996. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington.  DC 
20229. 
Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 


issued  to  you  on  November  29, 1995,  by  the 
Chainnan  of  OTA.  That  directive  concerns 
imports  of  certain  cotton,  wool,  man-made 
fiber,  silk  blend  and  other  vegetable  fiber 
textile  products,  produced  or  manufactured 
in  Bahrain  and  exported  during  the  twelve- 
month period  which  began  on  January  1, 
1996  and  extends  through  December  31, 
1996. 

Effective  on  September  9, 1996,  you  are 
directed  to  increase  the  limits  for  the 
following  categories,  as  provided  for  in  the 
Uruguay  Round  Agreements  Act  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing: 


Category 

Twelve-month  Umit^ 

Group! 

237.  239.  330-336. 
338.339.340- 
342.  345.  347, 

40.791.251  square 
meters  equivaienL 

348-354.350. 

431-436.438- 

440.442-^448. 

459.630-636. 

638,  639.  640- 

647.  648.  649. 

650-654.650. 

831-836.  838. 

839.  840.  842- 

847.850-852, 

858.  and  850,  as  a 

group. 
Sublevel  m  Group » 
33»39» „....„ 

566.866  dozen. 

'The  Kmiis  have  not  been  ad^isted  to  ac- 
count for  any  impoits  exported  after  Decennber 
31. 1906. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  S 
U.S.C  553(aKl). 

Sincerely. 

Troy  H.  Cribb. 

Chairman.  Committee  for  the  Implementation 

of  Textile  Agreements. 

(FR  Doc.  96-23025  Filed  9-0»-96;  8:45  am) 
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Ad|iistmant  of  Import  Umlts  fbr  Cartain 
Cotton  and  Man-Mada  nbar  TaxtHa 
Products  Producad  or  Manufacturad  In 
Napal 

Septembw  4, 1996. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  September  9. 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 

Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
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Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  current  limit  for  Categories  336/ 
636  is  being  increased  by  application  of 
swing,  reducing  the  limit  for  Category 
341  to  account  for  the  increase. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff  " 
Schedule  of  the  United  States  (see 
Federal  Register  notice  60  FR  65299, 
published  on  December  19, 1995).  Also 
see  60  FR  62410,  published  on 
December  6, 1995. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  Cor  the  Implementatioa  of  Textile 
Agreements 

September  4. 1996. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  29, 1995,  by  the 
Chairman  of  CITA.  That  directive  concerns 
imports  of  certain  cotton  and  man-made  6ber 
textile  products,  produced  or  manufactured 
in  Nepal  and  exported  during  the  twelve- 
month f)eriod  which  began  on  January  1, 
1996  and  extends  through  December  31, 
1996. 

Effective  on  September  9. 1996,  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  in  the  agreement 
dated  December  2. 1993  and  July  22, 1994, 
as  amended  and  extended,  between  the 
Governments  of  the  United  States  and  the 
Kii  gdom  of  Nepal: 


Categofy 

Twelve-month  limit ' 

336/636 

341  

233,638  dozen. 
832,587  dozen. 

^The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31.  1995. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fell  within  the  foreign  a&irs 


exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[PR  Doc.  96-23024  Filed  9-9-96;  8:45  am) 
BIUJNO  CODE  3610-On-F 


DEPARTMENT  OF  ENERGY 

Draft  Hanford  Remedial  Action; 
Environmental  Impact  Statement  and 
Comprehensive  l^nd-Use  Plan, 
Richland,  WA 

agency:  U.S.  Department  of  Energy 

(DOE). 

action:  Notice  of  availability  (NOA). 

SUMMARY:  DOE  announces  the 
availability  of  the  Draft  Hanford 
Remedial  Action  Environmental  Impact 
Statement  and  Comprehensive  Land- 
Use  Plan  (HRA-EIS).  The  Draft  EIS 
addresses  DOE's  proposed  alternatives 
for  establishing  future  land-use 
objectives  for  the  Hanford  Site. 
Decisions  resulting  from  the  assessment 
of  the  environmental  impacts  eissociated 
with  these  alternatives,  in  consultation 
with  stakeholders  and  regulators,  will 
establish  a  desired  future  land  use  for  a 
given  area.  The  scope  of  the  HRA-EIS 
is  based  on  the  Hanford  Future  Site 
Uses  Working  Group  (Working  Group) 
recommendations  which  were 
developed  by  stakeholders  representing 
a  diverse  combination  of  interests  that 
worked  for  a  number  of  years  to  identify 
future  use  options  for  the  Hanford  Site. 
The  HRA-EIS  addresses  potential 
remediation  impacts  for  four  of  the  six 
Hanford  geographic  areas  identified  by 
the  Worldng  Group;  (1)  The  Columbia 
River  (Hanford  Reach),  (2)  Reactors  on 
the  River  (100  Areas),  (3)  the  Central 
Plateau  (200  Areas),  and  (4)  All  Other 
Areas  (300,  400,  600, 1100,  and  3000 
Areas).  Remediation  of  all 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA)  operable  imits  and 
Resource  Conservation  and  Recovery 
Act  (RCRA)  past-practice  waste  site  as 
defined  under  the  Tri-Party  Agreement 
located  within  these  geographic  areas 
are  included  in  the  scope  of  this  EIS. 
Decommissioning  of  selected  surplus 
facilities  is  also  addressed,  along  with 
RCRA  waste  treatment,  storage,  and 
disposal  (TSD)  units  located  in  or  near 
past-practice  waste  units.  The  Fitzner- 
Eberhardt  Arid  Lands  Ecology  Reserve 
and  the  area  north  of  the  Columbia 
River  (North  Slope)  have  been 
remediated  and  are  considered  available 
for  unrestricted  uses,  and  therefore  have 


not  been  analyzed  as  part  of  this  EIS. 
However,  potential  future  land  uses  for 
these  two  areas  are  addressed  in  the 
Comprehensive  Land-Use  Plan  portion 
of  the  Draft  HRA-EIS.  The  alternatives 
presented  in  this  EIS  were  developed  by 
applying  different  levels-of-access 
scenarios  (i.e..  restricted  use. 
unrestricted  use.  and  exclusive  use)  to 
the  different  geographic  areas  identified 
by  the  Working  Group. 

DATES:  IX)E  invites  all  interested  parties 
to  submit  written  comments  concerning' 
the  Draft  EIS  during  the  comment 
period  ending  November  1, 1996. 
Comments  postmarked  after  that  date 
will  be  considered  to  the  extent 
practicable.  A  public  hearing  will  be 
conducted  on  October  17, 1996. 

ADDRESSES:  Requests  for  copies  of  the 
Draft  EIS,  further  information  on  the 
Draft  EIS,  and/or  written  comments  on 
the  Draft  EIS  should  be  directed  to  N4r. 
Thomas  W.  Ferns,  DOE  National 
Environmental  Pohcy  Act  (NEPA) 
Document  Manager,  U.S.  Department  of 
Energy,  Richland  Operations  Office, 
P.O.  Box  550.  MSIN  HO-12.  Richland, 
Washington  99352-0550.  Requests  for 
copies  of  the  Draft  EIS  or  comments  on 
the  Draft  EIS  can  also  be  made  through 

(1)  the  Internet  at  Thomas W 

Fems@rl.gov,  (2)  by  calling  1-800-786- 
2018,  or  (3)  by  FAX  at  (509)  376-4360. 
Locations  of  Public  Reading  Rooms  and 
information  repositories  where  the  Draft 
EIS  will  be  available  for  review  are 
listed  in  this  notice  under 
"SUPPLEMENTARY  INFORMATION."  The 
Draft  EIS  is  also  available  on  the  DOE 
Hanford  Internet  Home  Page  at  http:// 
www.hanford.gov/eis/hraeis/hraeis.htm. 

Information  on  the  DOE  NEPA 
process  may  be  obtained  ft-om  Ms.  Carol 
Borgstrom.  Director,  Office  of  NEPA 
PoUcy  and  Assistance,  U.S.  Department 
of  Energy,  1000  Independence  Avenue 
■  SW,  MSIN  EH-42,  Washington,  D.C. 
20585.  Ms.  Borgstrom  may  be  contacted 
by  telephone  at  (202)  586-4600  or  by 
leaving  a  message  at  1-800-^72-2756. 

The  public  is  also  invited  to  attend  a 
hearing  in  which  oral  and  written 
comments  will  be  received  on  the  Draft 
EIS.  Oral  and  written  comments  will  be 
considered  equally  in  preparation  of  the 
Final  EIS.  The  public  hearing  will  be 
held  on  the  date  and  at  the  location 
listed  below: 

Dotes;  October  17, 1996. 
Time:  6:30  p.m. 
Location:  Shilo  Inn. 

Addresses:  50  Comstock  Street.  Ballroom  # 
1.  Richland.  WA  99352. 
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SUPPLEMENTARY  INFORMATKM: 
Backgroiuld 

On  Augtast  21, 1992,  DOE  published 
a  Notice  of  Intent  (NOI)  to  prepare  the 
HRA-EIS  In  the  Federal  Regirto-  (57  FR 
37959).  The  scoping  period  for  the 
HRA-ilS  was  scheduled  to  run  from 
August  21,  1992,  to  November  25, 1992, 
but  was  extended,  at  the  public's 
request,  ta  January  15, 1993.  A  notice  of 
this  extension  was  printed  on  November 
25,  1992  (57  FR  55517).  During  the 
public  scoping  period,  four  scoping 
meetings  were  held  in  the  Northwest: 
Spokane.  Washington,  on  September  29, 
1992;  Pasoo,  Washington,  on  October  1, 
1992;  Seattle,  Washington,  on  October  5, 
1992;  and  Portland,  Ghregon,  on  October 
8, 1992.  Public  comments  received 
during  the  scoping  period  were 
considered  by  DOE  in  developing  the 
Draft  HRAr-EIS.  Some  comments 
resulted  in  modifications  of  the  scope 
and  content  of  the  EIS  as  set  forth  in  the 
original  NOI.  Comments  from  the  public 
scoping  process  and  the  DOE  responses 
to  those  comments  can  be  found  in  the 
Implementation  Plan  for  the  HRA-EIS, 
issued  in  frine  1995  (DOE/RL-93-66). 

Recently,  DOE  issued  a  policy 
requiring  land  and  facility-use  planning 
at  large  malti-function  DOE  sites  (this 
pohcy  has  been  incorporated  into  DOE 
Order  430.1.  "Life-Cycle  Asset 
Management").  To  satisfy  the 
requirements  of  this  Order,  DOE  began 
development  of  the  Hanford  Site 
Comprehensive  Land-Use  Plan 
(Comprehensive  Plan).  The  purpose  of 
the  Compoehensive  Plan  is  to  guide  land 
and  fiadlity-use  decisions  through  the 
integration  of  natural,  cultural,  and 
socioeconomic  factors  and  to  designate 
existing  and  future  land  uses  that  are 
appropriate  for  the  Hanford  Site, 
including  an  evaluation  of  DOE's 
responsibilities,  authorities,  and 
appUcabla  requirements.  In  addition, 
the  land-ute  analysis  considers  values 
expressed  by  other  federal  agencies; 
state  and  local  governments;  the  Tribal 
Nations;  businesses,  labor, 
environmental,  and  other  groups  and 
organizations;  and  members  of  the 
public  concerned  with  or  affected  by  the 
Hanford  Site.  These  values,  taken  in 
conjuncti(^  with  specific  characteristics 
of  the  natiiral  and  built  landscape 
within  the  Hanford  Site,  are, used  to 
identify  aieas  of  the  Hanford  Site  which 
could  be  (designated  for  various  future 
uses. 

Copies  of  the  Draft  HRA-EIS  have 
been  distributed  to  federal,  state,  and 
local  officials;  Tribal  Nations;  and 
agencies,  organizations,  and  individuals 
who  may  be  interested  or  affected  by  the 
proposed  tction.  The  document  number 


for  this  EIS  is  DOE/EIS-0222D.  This  EIS 
has  been  prepared  in  accordance  with 
NEPA;  the  Council  on  Environmental 
Quality's  NEPA  regulations,  40  CFR 
Parts  1500-1508;  and  the  IX)E  NEPA 
Implementing  Procedures,  10  CFR  Part 
1021. 1X)E  plans  to  issue  the  Final  EIS 
in  February  of  1996,  with  a  Record  of 
Decision  issued  no  sooner  than  30  days 
after  issuance  of  the  Final  EIS.  The  Draft 
EIS  and  key  supporting  technical 
documentation  can  be  found  in  the  DOE 
reading  rooms  and  designated 
information  repositories  identified  at 
the  end  of  this  notice. 

Alternatives  Considered 

Future  land-use  alternatives  discussed 
in  detail  in  the  HRA-EIS  are: 

•  "No-Action" — conduct  a  long-term 
monitoring  and  maintenance  program 
instead  of  continuing  the  current     - 
program  of  TSD  imit  closures,  past- 
practice  waste  site  remedial  actions,  and 
surplus  facility  decommissioning 
actions  (the  No-Action  Alternative  is 
common  to  all  of  the  geographic  areas, 
but  the  specific  monitoring  and 
maintenance  activities  would  vary 
depending  on  the  types  of  waste  sites 
and  facilities  found  in  each  area); 

•  "Columbia  River  Unrestricted 
Future  Land-Use  Alternative" — 
imrestricted  use  of  the  Coliunbia  River 
geographic  area  would  be  achieved 
through  excavation  and  removal  of 
contaminated  riverbank.  riverbottom, 
and  island  sediments,  in  con)tmction 
with  removal  of  the  river  discharge 
pipelines.  This  alternative  would'result 
in  residual  contamination  levels  that 
would  Dpt  preclude  any  human  uses 
within  the  Columbia  River  geographic 
area; 

•  "Columbia  River  Restricted  Futtire 
Land-Use  Alternative" — restricted  use 
would  be  achieved  through  the  removal 
of  physical  hazards  and  contaminants 
combined  with  engineering  and/or 
institutional  controls.  This  shemative 
would  result  in  residual  contaminant 
levels  that  require  some  continuing 
restrictions  on  hiunan  use  of  the 
Columbia  River  geographic  area; 

•  "Reactors  on  the  River  Unrestricted 
Future  Land-Use  Alternative" — 
unrestricted  use  of  the  Reactors  on  the 
River  geographic  area  would  be 
achieved  through  excavation  of 
contaminated  soil  and  remediation  of 
past-practice  waste  sites  and  groujid 
water  in  conjunction  with  closure  of 
TSD  units  and  decommissioning  of 
surplus  contaminated  and 
imcontaminated  facilities  associated 
with  the  reactors.  This  alternative 
would  include  ground-water 
remediation  to  address  existing 
contaminant  plumes  located  in.  or 


potentially  entering  into,  the  Reactors 
on  the  River  geographic  area.  Under  this 
alternative,  the  Reactors  on  the  River 
geographic  area  would  be  remediated  to 
levels  that  do  not  preclude  any  human 
use.  However,  access  or  certain  uses 
might  continue  to  be  controlled  for 
other  reasons  (i.e..  the  presence  of 
physical  hazards  or  to  protect  cidttiral 
resources  and/or  sensitive  wildlife 
habitat); 

•  "Reactors  on  the  River  Restricted 
Future  Land-Use  Alternative" — 
restricted  future  land  use  for  the 
Reactors  on  the  River  geographic  area 
would  be  achieved  through  a 
combination  of  remedial  activities, 
including  excavation  and  disposal  of 
contaminated  soil,  remediation  of  past- 
practice  waste  sites,  closure  of  TSD 
units,  site  reclamation, 
decommissioning  of  stirplus  focilities, 
and/or  use  of  engineering  and 
institutional  controls.  In  addition  to 
these  potential  remediation  activities,  a 
ground-water  remediation  strategy 
wovdd  be  employed  for  the  Reactors  on 
the  River  geographic  area.  The  EIS 
assesses  two  primary  options  for 
achieving  a  Restricted  Futtue  Land-Use 
for  the  Reactors  on  the  River  geographic 
area.  The  first  option  (Rl)  would 
emphasize  removal  and  disposal  of 
waste  and  contaminated  materials, 
groimd-water  remediation,  and 
continuing  access  restrictions.  The 
second  option  (R2)  would  emphasize 
the  placement  of  engineered  caps,  or 
barriers,  over  waste  sites,  in  addition  to 
ground-water  remediation; 

•  "Central  Plateau  Excltisive  Future 
Land-Use  Alternative" — exclusive 
future  land  use  of  the  Central  Plateau 
geographic  area  would  be  achieved 
primarily  through  engineering  and 
institutional  controls,  ground-water 
remediation,  and  capping  of  past- 
practice  waste  sites  and  TSD  units. 
Potential  health  risks  due  to  residual 
contamination  would  require  strict 
controls  on  access.  Use  of  the  area 
would  be  Limited  to  management  of 
radioactive  and  hazardous  waste,  and 
similar  compatible  uses; 

•  "  All  Other  Areas  Restricted  Future 
Land-Use  Alternative" — restricted 
future  land  use  in  the  All  Other  Areas 
geographic  area  could  be  achieved 
through  a  variety  of  remediation 
activities,  including  excavation  and 
disposcl  of  contaminated  soil, 
remediation  of  past-practice  waste  sites, 
closure  of  TSD  imits.  site  reclamation, 
decommissioning  of  surplus  facilities, 
and/or  use  of  engineering  and 
institutional  controls.  In  addition  to 
these  potential  remediation  activities,  a 
ground-water  remediation  strategy 
would  be  developed  and  employed  for 
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the  All  Other  Areas  geographic  area. 
The  EIS  assesses  two  primary  options 
for  achieving  a  restricted  future  land  use 
for  the  All  Other  Areas  geographic  area. 
The  first  option  (Rl)  would  emphasize 
removal  and  disposal  of  waste  and 
contaminated  materials,  ground-water 
remediation,  and  continuing  access 
restrictions.  The  second  option  (R2) 
would  emphasize  the  placement  of 
engineered  caps,  or  barriers,  over  waste 
sites,  in  addition  to  ground-water 
remediation. 

PreCeired  Alternative 

DOE  has  not  selected  a  preferred 
alternative  at  this  time.  Following 
public  comment  on  the  Draft  EIS,  DOE 
vdll  develop  a  preferred  alternative  to 
be  presented  in  the  Final  EIS. 

Invitation  to  Comment 

IX)E  has  completed  the  general 
distribution  of  the  EIS  and  has  filed  the 
document  with  the  U.S.  Enviromnental 
Protection  Agency,  which  will  publish  a 
separate  Notice  of  Availability 
elsewhere  in  the  Federal  Register.  The   ' 
I>raft  EIS  also  is  available  to  the  public 
in  the  DOE  reading  rooms  and 
designated  information  repository 
locations  identified  in  this  notice. 

Persons  interested  in  speaking  at  the 
hearing  (see  address  at  the  beginning  of 
this  notice)  may  register  at  the  hearing 
and  will  be  called  on  to  speak  on  a  first- 
come,  first-served  basis.  Written 
comments  will  also  be  accepted  at  the 
hearing,  and  speakers  are  encouraged  to 
provide  written  versions  of  their  oral 
comments  for  the  record.  Oral  and 
written  comments  will  be  considered 
equally  in  preparing  the  Final  EIS. 

The  Summary  of  the  HRA-EIS  is 
available  for  review  for  those  who  do 
not  wish  to  receive  the  entire  Draft  EIS. 
When  requesting  copies  of  the  HRA-EIS, 
please  specify  whether  you  wish  to 
receive  only  the  Summary  (38  pages)  or 
the  entire  Draft  EIS  including  associated 
appendices  (4  volimies). 

DOE  Public  Reading  Rooms  and 
Information  Repositories 

Suzzallo  Library,  Univet^ity  of 
Washington,  Government 
Publications  Room,  Sieattle, 
Washington  98159,  (206)  543-4664 

Foley  Center,  Gonzaga  University,  E. 
502  Boone,  Spokane,  Washington 
99258.  (509)  328-4220,  Ext.  3125 

DOE  Public  Reading  Room,  Washington 
State  University,  Tri-Cities  Campus, 
100  Sprout  Road,  Room  130, 
Richland,  Washington  99352,  (509) 
376-6583 

Branford  Price  Millar  Library,  Science 
and  Engineering  Floor,  Portland  State 
University,  SW  Harrison  and  Park, 


Portland,  Oregon  97207,  (503)  725- 
3690 
DOE  Freedom  of  Information  Reading 
Room,  Forrestal  Building,  1000 
Independence  Avenue,  SW, 
Washington,  DC  20585,  (202)  586- 
5955 

Issued  this  3rd  day  of  Septeml)er  1996. 

James  M.  Owendoff, 

Deputy  Assistant  Secretary  for  Environmental 
Restoration. 

[PR  Doc.  96-23046  Filed  9-9-96. 8:45  am] 

BILUNO  CODE  •4S0-01-P 


Oak  Ridge  Operations  Office;  Notice  of 
Program  Interest— Diesel  Engine 
Technologies  for  Light  Trucks 

AGENCY:  Transportation  Technologies, 

DOE. 

ACTION:  Amendment  to  extend  the 

application  due  date  to  September  30, 

19S6  for  Notice  of  Program  Interest — 

Diesel  Engine  Technologies  for  Light 

Trucks. 

SUMMARY:  The  Department  of  Energy  is 
extending  the  due  date  for  receipt  of 
applications  in  response  to  the  Notice  of 
Program  Interest  for  support  of  the 
cooperative  development  of 
technologies  for  a  high  efficiency,  very 
low  emission,  diesel  engine  for  light 
trucks,  specifically  pickups  and  sport 
utility  vehicles  to  September  30, 1996. 
All  other  information  publicized  in  the 
original  Notice  of  Program  Interest  on 
August  5, 1996,  (61  FR  40629)  is 
unchanged. 

Issued  in  Oak  Ridge,  Tennessee  on 
September  3, 1996. 

Peter  D.  Dayton, 

Director,  Procurement  and  Contracts  Division, 

Ckik  Ridge  Operations  Office. 

[FR  Doc.  96-23047  Filed  9-9-96;  8:45  am) 

BILUNQ  CODE  S45(MI1-P 


Office  of  Energy  Efficiency  and 
Renewat>le  Energy 

Energy  Conservation  Program  for 
Consumer  Products:  Granting  of  the 
Application  for  Interim  Waiver  and 
Publishing  of  the  Petition  for  Waiver  of 
Vermont  Castings,  Inc.  From  the  DOE 
Vented  Home  Heating  Equipment  Test 
Procedure  (Case  No.  DK-006) 

AGENCY:  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Department  of 
Energy. 
ACTION:  Notice. 

SUMMARY:  Today's  notice  grants  an 
Interim  Waiver  to  Vermont  Castings, 
Inc.  (Vermont  Castings)  from  the 
existing  Department  of  Energy  (DOE  or 


Department)  test  procedure  regarding 
pilot  light  energy  consumption  and 
weighted  average  steady-state  efficiency 
for  its  manually  controlled  vented 
heater,  model  DV40  (Gas  Fired  Built  In 
Direct  Vent  Fireplace). 

Today's  notice  also  publishes  a 
"Petition  for  Waiver"  from  Vermont 
Castings.  Vermont  Castings'  Petition  for 
Waiver  requests  CXDE  to  grant  relief  from 
the  DOE  vented  home  heating 
equipment  test  procedure  relating  to  the 
use  of  pilot  light  energy  consumption  in 
calculating  the  Aimual  Fuel  Utilization 
Efficiency  (AFUE)  and  the  calculation  of 
weighted  average  steady  state  efficiency 
of  its  model  DV20  vented  heater. 
Vermont  Castings  seeks  to  delete  the 
required  pilot  light  measurement  (Qp) 
in  the  calculation  of  AFUE  when  the 
pilot  is  off,  and  to  test  at  a  minimum 
fuel  input  rate  of  two-thirds  instead  of 
the  specified  ±  5  percent  of  50  percent 
of  the  maximum  fuel  input  rate  in  the 
calculation  of  AFUE.  The  Department  is 
soliciting  comments,  data,  and 
information  respecting  the  Petidon  for 
Waiver. 

DATES:  DOE  will  accept  comments,  data, 
and  information  not  later  than  October 
10,  1996. 

ADDRESSES:  Written  comments  and 
statements  shall  be  sent  to:  Department 
of  Energy,  Office  of  Energy  Efficiency 
and  Renewable  Energy,  Case  Na  DH- 
006.  Mail  Stop  EE-^3,  Room  lJ-018, 
Forrestal  Building,  1000  Independence 
Avenue,  SW,  Washington,  DC  20585- 
0121.(202)  586-7140. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  W.  Hui,  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency 
and  Renewable  Energy,  Mail  Station 
EE^31,  Forrestal  Building,  1000 
Independence  Avenue,  SW, 
Washington,  D.C.  20585-0121,  (202) 
586-9145. 
Eugene  Margolis,  Esq.,  U.S.  Dep>artment 
of  Energy,  Office  of  General  Counsel, 
Mail  Station  GC-72,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585-0103, 
(202)  586-9507. 
SUPPt.EMENTARY  INFORMATION:  The 
Energy  Conservation  Program  for 
Consumer  Products  (other  than 
automobiles)  was  established  pursuant 
to  the  Energy  Policy  and  Conservation 
Act,  as  amended  (EPCA),  which  requires 
DOE  to  prescribe  standardized  test 
procedures  to  measure  the  energy 
consumption  of  certain  consumer 
products,  including  vented  home 
heating  equipment.  The  intent  of  the 
test  procedures  is  to  provide  a 
comparable  measure  of  energy 
consumption  that  will  assist  consumers 
in  making  informed  purchasing 
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.decisions.  These  test  procedures  appear 
at  Title  10  CFR  Part  430.  Subpart  B. 

The  DepBrtment  amended  the  test 
procedure  rules  to  provide  for  a  waiver 
process  by  adding  §  430.27  to  Title  10 
CFR  Part  430.  45  FR  64108,  September 
26, 1980.  Subsequently,  DOE  amended 
the  waiver  process  to  allow  the 
Assistant  Secretary  for  Energy  Efficiency 
and  Renewable  Energy  (Assistant 
Secretary)  to  grant  an  Interim  Waiver 
from  test  proosdure  requirements  to 
manufacturers  that  have  petitioned  DOE 
for  a  waiv0r  of  such  prescribed  test 
procedure*.  Title  10  CFR  Part  430, 
S430.27(aK2). 

The  waiver  process  allows  the 
Assistant  Secretary  to  waive  temporarily 
test  procedures  for  a  particular  basic 
model  wh#n  a  petitionetshows  that  the 
basic  modtl  contains  one  or  more 
design  characteristics  which  prevent 
testing  according  to  the  prescribed  test 
procedures,  or  when  the  prescribed  test 
procedures  may  evaluate  the  basic 
model  in  a  manner  so  unrepresentative 
of  its  true  snergy  consumpticm  as  to 
provide  materially  inacciu^e 
comparatiYe  data.  Waivers  generally 
remain  in  tfiect  until  &nal  test 
procedure  amendments  become 
effective,  resolving  the  problem  that  is 
the  subject  of  the  waiver. 

An  Interim  Waiver  will  be  granted  if 
it  is  determined  that  the  applicant  will 
experience  economic  hardship  if  the 
Applicatioo  for  Interim  Waiver  is 
denied,  if  it  appears  likely  that  the 
Petition  for  Waiver  will  be  granted,  and/ 
or  the  Assistant  Secretary  determines 
that  it  woidd  be  desirable  for  public 
policy  reasons  to  grant  immediate  relief 
pending  a  determination  on  the  Petition 
for  Waiver,  Title  10  CFR  Part  430, 
§  430.27(g)i  An  Interim  Waiver  remains 
in  efiisct  for  a  period  of  180  days,  or 
until  DOE  issues  a  determination  on  the 
Petition  fo^  Waiver,  whichever  is 
sooner,  and  may  be  extended  for  an 
additional  180  days,  if  necessary. 

On  July  12, 1996,  Vermont  Castings 
filed  an  Application  for  Interim  Waiver 
and  a  Petition  for  Waiver  regarding  (a) 
pilot  light  energy  consumption  and  (b) 
weighted  afverage  steady  state  efficiency. 

Vermont  Castings  seeks  an  Interim 
Waiver  bo^  the  DOE  test  provisions  in 
section  3.5i  of  Title  10  CFR  Part  430, 
Sub|>art  B,  Appendix  O,  that  requires 
measurement  of  energy  input  rate  of  the 
pilot  light  (Qp),  and  the  use  of  this  data 
in  section  4.2.6  for  the  calculation  of 
AFUE,  where: 

AFUE=(4400nssTiuQin-™«)/ 

(4400TlssQi.vn»,+2.5(4600hl„Qp) 

Instead,  Vermont  Castings  requests  that 
it  be  allow^  to  delete  Qp  and 
accordingly^,  the  (2.5(4600)t|uQp)  term  in 


the  calculation  of  AFUE.  Vermont 
Castings  states  that  instructions  to  turn 
off  the  transient  pilot  by  the  user  when 
the  heater  is  not  in  use  are  in  the  User 
Instruction  Manual  and  on  a  label 
adjacent  to  the  gas  control  valve. 
Therefore,  the  additional  energy  savings 
that  result  when  the  pilot  is  turned  off 
(Qp  =  0)  should  be  credited.  Since  the 
current  DOE  test  procedure  does  not 
address  pilot  light  energy  savings, 
Vermont  Castings  asks  that  the  hiterim 
Waiver  be  granted. 

Vermont  Castings  also  seeks  an 
Interim  Waiver  from  the  DOE  test 
provisions  in  section  3.1.1  of  Title  10 
CFR  Part  430.  Subpart  B,  Appendix  O, 
which  requires  steady  state  efficiency  of 
manually  controlled  vented  heaters  with 
various  input  rates  to  be  determined  at 
a  fuel  input  rate  that  is  within  ±5 
percent  of  50  percent  of  the  nmyimimi 
fuel  input  rate,  and  the  use  of  this  data 
in  section  4.2.4  to  determine  the 
weighted  average  steady  state  efficiency 
needed  in  the  calculation  of  AFUE. 
Instead,  Vermont  Castings  requests  that 
it  be  allowed  to  determine  steady  state 
efficiency,  weighted  average  steady  state 
efficiency,  and  AFUE  at  a  minitniiin  fuel 
input  rate  of  two-thirds  of  the  TnavimiiTn 
fuel  input  rate  for  its  manually 
controlled  vented  heaters  which  do  not 
adjust  to  an  input  rate  as  low  as  50 
percent.  Since  the  current  DOE  test 
procedure  does  not  address  steady  state 
testing  for  manually  controlled  vented 
heaters  with  various  input  rates  at  fuel 
input  rates  other  than  within  ±  5  percent 
of  50  percent  of  the  maximimi  fuel  input 
rate,  Vermont  Castings  asks  that  the 
waiver  be  granted. 

Previous  Petitions  for  Waiver  to 
exclude  the  pilot  light  energy  input  term 
in  the  calciUation  of  AFUE  for  home 
heating  equipment  with  a  manual 
transient  pilot  control  and  allowance  to 
determine  weighted  average  steady  state 
efficiency  used  in  the  calculation  of 
AFUE  at  a  minimum  fuel  input  rate  of 
65.3  percent  of  the  maximum  fuel  input 
rate  instead  of  the  specified  ±5  percent 
of  50  percent  of  the  maximimi  fuel  input 
rate  have  been  granted  by  DOE  to 
Appalachian  Stove  and  Fabricators.  Inc.. 
56  FR  51711,  October  15, 1991;  Valor 
Incorporated,  58  FR  51714,  October  15, 
1991;  CFM  hilemational  hic,  61  FR 
17287,  April  19, 1996;  Vermont 
Castings,  Inc.,  61  FR  17290.  April  19, 
1996;  and  Superior  Fireplace  Company. 
61  FR  17885,  April  23,  1996. 

Thus,  it  appears  likely  that  Vermont 
Castings'  Petition  for  Waiver  for  pilot 
light  and  weighted  average  steady  state 
efficiency  for  home  heating  equipment 
will  be  granted.  In  those  instances 
where  the  likely  success  of  the  Petition 
for  Waiver  has  been  demonstrated  based 


upon  DOE  having  granted  a  waiver  for 
a  similar  product  design,  it  is  in  the 
public  interest  to  have  similar  products 
tested  and  rated  for  energy  consmnption 
on  a  comparable  basis. 

Therefore,  based  on  the  above.  DOE  is 
granting  Vermont  Castings  an  Interim 
Waiver  for  its  model  DV40  vented 
heater.  Vermont  Castings  shall  be 
permitted  to  test  its  model  DV40  vented 
heater  on  the  basis  of  the  test 
procedures  specified  in  Title  10  CFR 
Part  430,  Subpart  B.  Appendix  O.  with 
the  modifications  set  forth  below: 

(i)  Delete  paragraph  3.5  of  Appendix 
O. 

(ii)  Delete  paragraph  4.2.4  of 
Appendix  O  and  replace  with  the 
following  paragraph: 

4.2.4    Weighted  Average  Steady-State 
Efficiency,  (a)  For  manually  controlled 
heaters  with  various  input  rates,  the 
weighted  average  steady-state  efficiency 
(tIss-%t)  is: 

(1)  At  ±  5  percent  of  50  percent  of  the 
maximum  fuel  input  rate  as  measured  in 
either  secticm  3.1.1  to  this  appendix  for 
manually  controlled  gas  vented  heaters 
or  section  3.1.2  to  this  appendix  for 
maniially  controlled  oil  vented  heaters, 
or 

(2)  At  the  Tnlnimiim  fuel  input  rate  as 
measured  in  either  section  3.1.1  to  this 
appendix  for  manually  controlled  gas 
vented  heaters  or  section  3.1.2  to  this 
appendix  for  manually-controlled  oil 
vented  heaters  if  the  design  of  the  heater 
is  such  that  ±  5  percent  of  50  percent  of 
the  maximum  fuel  input  rate  can  not  be 
set.  provided  the  tested  input  rate  is  no 
greater  than  two-thirds  of  mAxiniiini 
input  rate  of  the  heater. 

(b)  For  manually  controlled  heater 
with  one  single  firing  rate,  the  weighted 
average  steady-state  efficiency  is  the 
steady-state  efficiency  measured  at  the 
single  firing  rate. 

(iii)  Delete  paragraph  4.2.6  of 
Appendix  O  and  replace  with  the 
following  p>aragraph: 

4.2.6    Annual  Fuel  Utilization 
Efficiency.  For  manually  controlled 
vented  heaters,  calculate  the  Annual 
Fuel  Utilization  Efficiency  (AFUE)  as  a 
percent  and  defined  as: 
AFUE  =  Ti„ 
where: 

tiu  =  as  defined  in  section  4.2.5  of  this 
appendix. 

(iv)  With  the  exception  of  the 
modification  set  forth  above,  Vermont 
Castings  shall  comply  in  all  respects 
with  the  procedures  specified  in 
Appendix  O  of  Title  10  CFR  Part  430. 
Subpart  B. 

This  Interim  Waiver  is  based  upon  the 
presumed  validity  of  statements  and  all 
allegations  submitted  by  the  company. 
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This  Interim  Waiver  may  be  removed  dr 
modified  at  any  time  upon  a 
determination  that  the  factual  basis 
imderlying  the  Application  is  incorrect. 

This  Interim  Waiver  is  effective  on  the 
date  of  issuance  by  the  Assistant 
Secretary  for  the  Office  of  Energy 
Efficiency  and  Renewable  Energy.  The 
Interim  Waiver  shall  remain  in  effect  for 
a  period  of  180  days  or  until  DOE  acts 
on  the  Petition  for  Waiver,  whichever  is 
sooner,  and  may  be  extended  for  an 
additional  180-day  period,  if  necessary. 

Vermont  Castings'  Petition  for  Waiver 
requests  DOE  to  grant  relief  from  the 
EXDE  vented  home  heating  equipment 
relating  to  the  pilot  light  and  weighted 
average  steady  state  efficiency.  Vermont 
Castings  seeks  (a)  to  exclude  the  pilot 
light  energy  consiunption  in  the 
calculation  of  AFUE,  and  (b)  to 
determine  the  weighted  average  steady 
state  efficiency  used  in  the  calculation 
of  AFUE  at  a  minimum  fuel  input  rate 
of  two-thirds  of  the  maximum  fuel  input 
rate  instead  of  the  specified  ±  5  percent 
of  50  percent  of  the  maximum  fuel  input 
rate. 

Pursuant  to  paragraph  (b)  of  Title  10 
CFR  Part  430.27,  the  Department  is 
hereby  publishing  the  "Petition  for 
Waiver." 

The  Department  solicits  comments, 
data,  and  information  respecting  the 
Petition. 

Issued  in  Washington,  DC,  September  4, 
1996. 

Christine  A.  ETvin, 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy. 

(FR  Doc.  96-23048  Filed  9-9-96;  8:45  am] 
BtLUNG  CODE  646(M>1-P 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-362-000] 

ANR  Pipeline  Company;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

September  4, 1996. 

Take  notice  that  on  August  30, 1996, 
ANR  Pipeline  Company  (ANR)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Rev'sed  Volume  No.  1,  the 
following  tariff  sheets  to  become 
effective  September  1,  1996: 

Thirteenth  Revised  Sheet  No.  8 
Fifteenth  Revised  Sheet  No.  9 
Fifteenth  Revised  Sheet  No.  13 
Fifteenth  Revised  Sheet  No.  16 
Nineteenth  Revised  Sheet  No.  18 

ANR  states  that  the  above-referenced 
tariff  sheets  are  being  filed  pursuant  to 
the  approved  recovery  mechanism  of  its 
Tariff  to  implement  recovery  of  $6.2 
million  of  costs  that  are  associated  with 
its  obligations  to  Dakota  Gasification 


Company  ("Dakota").  ANR  proposes  a 
reservation  surcharge  applicable  to  its 
Part  284  firm  transportation  customers 
to  collect  ninety  percent  (90%)  of  the 
Dakota  costs  and  an  adjustment  to  the 
maximum  base  tariff  rates  of  Rate 
Schedule  ITS  and  overrun  rates 
appUcable  to  Rate  Schedule  FTS-2  so  as 
to  recover  the  remaining  ten  percent 
(10%).  ANR  advises  that  the  proposed 
changes  would  increase  current 
quarterly  Dakota  Above-Market  cost 
recoveries  fi-om  $6.0  million  to  $6.2 
million,  based  upon  costs  incurred  from 
May  1996  through  July  1996. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wrishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Casheii. 
Secretary. 
[FR  Doc.  96-22992  Filed  9-9-96;  8:45  am) 

BiLUNG  CODE  S717-01-M 

[Docket  No.  RP96-351-000] 

Arionsas  Western  Pipeline  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

September  4, 1996. 

Take  notice  that  on  August  29, 1996, 
Arkansas  Western  Pipeline  Company 
(AWP)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  Second  Revised  Sheet  No.  4,  to 
become  effective  September  1, 1996. 

AWP  states  the  proposed  changes 
would  decrease  revenues  from 
jurisdictional  service  by  $77.3  thousand 
based  on  the  12-month  period  ending 
Jime  30, 1996,  as  adjusted. 

AWP  states  that  the  purpose  of  this 
filing  is  to  comply  with  the 
Commission's  Order  in  Docket  No. 
CP92-5  70-000  whereby  AWP  is 
required  to  file  a  general  rate  change 
within  three  years  of  the  in-service  date 
of  the  proposed  facility. 

Any  person  desiring  to  be  heard  or 
protest  this  fiUng  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 


Energy  Regulatory  Commission,  888 
First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  18  CFR 
385.211  and  385.214  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission, 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  available  for  public 
inspection. 
Lois  D.  CaaheU, 
Secretary. 
(FR  Doc.  96-22986  Filed  »-9-96:  8:45  am] 

BIUJNQ  COOC  6717-01-M 


[Docket  No.  RP6-364-000] 

Colorado  Interstate  Gas  Company; 
Notice  of  Filing 

September  4, 1996. 

Take  notice  that  on  August  30, 1996, 
Colorado  Interstate  Gas  company  (CIG), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff  First  Revised  Volume  No.  1, 
First  Revised  Sheet  Nos.  228A,  228B 
and  228C,  with  a  proposed  effective 
date  of  October  1, 1996. 

CIG  avers  that  the  filing  was  made  to 
update  the  General  Terms  and 
Conditions  portion  of  the  tariff  as  it 
relates  to  storage.  CIG  states  that  based 
upon  data  from  prior  years  and 
particularly  the  1995/1996  heating  ; 
season,  the  changes  are  requested  to 
more  accurately  portray  the 
performance  capability  of  the  storage 
fields. 

CIG  states  that  copies  of  the  filing 
were  served  upon  all  holders  to  QG^s 
Volume  No.  1  tariff. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  with  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211). 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  fling  are  on  file  with  the 
Commission  and  are  available  for  public 
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inspectioD  in  the  Public  Reference 

Room. 

LatoD.CM4ril. 

Secretary. 

[FR  Doc.  9&>22980  Filed  9-9-96;  8:45  am) 

MJJNQCOOE  tTIT-ei-M 

i 

[DoefcM  No.  RP96-363-000] 

Colorado  Interstate  Qas  Compwiy; 
Notice  of  miing 

September  i.  1996. 

Take  notfce  that  on  August  30. 1996, 
Colorado  Interstate  Gas  Company  (QG) 
tendered  for  filing  a  notice  of 
termination  of  gathering  services  for  the 
North  Wamsutter  and  Echo  Springs 
Gathering  Areas  located  in  Sweetwater 
and  Carbon  Coimties,  Wyoming. 

QG  avers  that  QG  and  Williams  Gas 
Processing*  Wamsutter  Company 
(Williams-Wamsutter)  have  a  facilities 
sales  agreement  dated  December  30, 
1993,  as  anended.  that  relates  to  these 
facilities.  QG  states  that  these  facilities 
will  be  abandoned  by  transfer  to 
Williams-Wamsutter.  CIG  requests  that 
the  effective  date  of  the  termination  of 
service  be  September  30, 1996. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E.,  Washington.  DC 
20426,  in  accordance  with  385.214  and 
385.211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  as 
provided  in  Section  154.210  of  the 
Commissicc's  Regiilations.  All  protests 
filed  with  tfae  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  th^  Commission  and  are 
available  {6t  public  inspection  in  the 
Public  Reference  room. 
Lois  D.  CaafaBll. 
Secretary. 

[FR  Doc.  9&->22991  Filed  9-9-96:  8:45  am] 
MJJNQ  CODE  S717-01-M 


[Docket  No.  nP96-357-000] 

Columbia  €^  Transmiasion 
Corporation;  Notice  of  Proposed 
Changes  \ti  FERC  Gas  Tariff 

September  4^  1996. 

Take  notice  that  on  August  30, 1996, 
Columbia  Gas  Transmission  Corporation 
(Columbia)|  tendered  for  filing  as  part  of 
its  FERC  G4s  Tariff,  Second  Revised 


Volume  No.  1.  the  following  tariff  sheets 
to  become  efiiective  as  indicated: 

Effective  September  1, 1996 

Fourteenth  Revised  Sheet  No.  25 
Fourteenth  Revised  Sheet  No.  26 
Fourteenth  Revised  Sheet  No.  27 
Fifteenth  Revised  Sheet  No.  28 
Ninth  Revised  Sheet  No.  29 
Ninth  Revised  Sheet  No.  30 

E^ctive  October  1.1996 

Fifteenth  Revised  Sheet  No.  25 
Fifteenth  Revised  Sheet  No.  26 
Fifteenth  Revised  Sheet  No.  27 
Sixteenth  Revised  Sheet  No.  28 

Columbia  states  that  this  ffling 
constitutes  its  Mid-Cycle  filing  pursuant 
to  Section  36.2  of  the  General  Terms 
and  Conditions  (GTC)  of  its  FERC  Gas 
Tariff.  Second  Revised  Volume  No.  1. 
GTC  Section  36.  "Transportation  Costs 
Rate  Adjustment  (TCRA)",  enables 
Columbia  to  adjust  its  TCRA  rates 
prospectively  to  reflect  estimated 
current  costs.  La  this  filing,  Columbia 
proposes  to  adjust  its  current 
Operational  TCRA  and  ciurent  Stranded 
TCRA  rates. 

Colimibia  states  that  its  filing  includes 
projected  costs  in  the  amount  of 
$15,051,499  for  the  Operational 
Accoimt  No.  858  contracts,  which 
represents  a  decrease  of  $265,584  from 
the  projected  levels  established  in 
Docket  No.  RP96-165,  and  which  are 
based  upon  the  rates  of  the  applicable 
pipeline  companies  at  October  1, 1996, 
and  the  respective  determinants 
associated  with  those  contracts. 

Colimibia,  states  that  by  this  filing,  it 
is  also  proposing  to  make  an  out-of- 
cycle  adjustment  so  as  to  eliminate  the 
current  stranded  demand  rates  effective 
September  1, 1996,  since  it  will  have 
fully  recovered  the  stranded  TCRA 
demand  costs  provided  for  under  its 
Customer  Settlement  approved  in 
Docket  No.  GP94-2,  et  al.,  as  of  August 
31, 1996.  Elimination  of  the  current 
stranded  demand  rate  effective 
September  1, 1996,  will  allow 
Columbia's  customers  to  avoid  a 
deferral  of  over-recoveries  of  stranded 
costs. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  motions  or  protests  must  be  filed  as 
provided  in  Section  154.210  of  the 
Commission's  Regulations.  F*rotests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 


Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Louis  D-CMliell, 
Secretary. 

(FR  Doc.  96-22988  Filed  9-9-96;  8:45  am] 
■LUNQ  CODE  tn7-«1-M 

[Dodwt  No.  71197-2-34-001] 

Rorlda  Gas  Transmission  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

September  4, 1996. 

Take  notice  that  on  August  29, 1996. 
Florida  Gas  Transmission  Company 
(FGT)  tendered  for  filing  to  become  part 
of  its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  effective  October  1, 1996, 
the  following  tariff  sheets: 

Substitute  Seventeenth  Revised  Sheet  No.  BA 
Substitute  Tenth  Revised  Sheet  No.  8A.01 
Substitute  Ninth  Revised  Sheet  No.  8A.02 
Substitute  Fifteenth  Revised  Sheet  No.  8B 
Substitute  Eighth  Revised  Sheet  No.  8B.01 

FGT  states  that  on  August  22, 1996, 
FGT  made  a  fiUng  in  Docket  No.  TM97- 
2-34-000  (August  22  Filing)  to  make 
changes  to  the  Fuel  Reimbursement 
Charge  PercenUge  (FRCP)  and  the  Unit 
Fuel  Surcharge  (UFS)  pursuant  to 
Section  27  of  the  General  Terms  and 
Conditions  (GTC)  of  FGT's  Tariff.  FGT 
states  that  the  tariff  sheets  filed  with  the 
August  22  Filing  were  to  supersede  the 
tariff  sheets  filed  on  August  21, 1996  in 
Docket  No.  TM97-1-34-000  (August  21 
Filing)  which  proposed  changes  to  the 
ACA  Charge  pxu^uant  to  the  Annual 
Charges  Billing  for  Fiscal  Year  1996. 
The  ACA  charge  reflected  in  the  August 
21  Filing,  and  carried  forward  to  the 
August  22  Filing  in  the  instant  docket, 
was  inadvertently  calculated  from  the 
wrong  Unit  Charge  Factor  in  the 
CommissicHi's  Amiual  Charge  Billing. 
FGT  is  filing  herein  substitute  tariff 
sheets  to  reflect  the  correct  ACA  charge 
on  the  above  referenced  tariff  sheets.  No 
information  regarding  the  FRCP  on  the 
UFS  has  been  changed  from  that  filed  in 
the  August  22  Filing  in  Docket  No. 
TM94-2-34-000. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
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protestants  parties  to  the  proceeding. 

Copies  of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

Lois  D.  Casbell, 

Secretary. 

(FR  Doc.  96-22972  Filed  9-9-96;  8:45  am) 

BNJJNO  COM  cnr-oi-M 

Pocket  No.  RP96-366-000] 

Florida  Gas  Transmission  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

September  4, 1996. 

Take  notice  that  on  August  30. 1996. 
Florida  Gas  Transmission  Company 
(FGT)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  Third  Revised  Volume 
No.  1  and  Original  Volume  No.  3.  the 
tariff  sheets  listed  on  Appendix  A  to  the 
filing,  proposed  to  become  effective  on 
October  1.1996. 

FGT  states  that  the  proposed  changes 
would  increase  revenues  from 
jurisdictional  service  by  approximately 
$27.4  milUon  for  the  pre-expansion 
system,  and  by  approximately  $8.2 
million  for  the  Phase  III  system  over  the 
first  twelve  months,  both  based  on  the 
twelve-month  period  ended  April  30, 
1996,  as  adjusted. 

FGT  states  that  this  rate  filing  is  made 
to  effectuate  changes  in  the  rates  and 
terms  applicable  to  FGT's  services 
under  Rate  Schedules  FTS-1.  FTS-2, 
SFTS.  NNTS,  and  ITS-1 .  the  forms  of     • 
service  agreements  thereunder,  and  the 
General  Terms  and  Conditions.  FGT 
states  that  the  changes  reflected  in  the 
tariff  sheets,  FGT  asserts,  are  also 
required  to  make  certain  operational 
and  administrative  changes  to  FGT's 
Tariff,  including  provisions  regarding 
shipp>er  balancing. 

Further,  FGT  states  it  is  eliminating 
Rate  Schedules  PTS-1  and  PRS  and  the 
related  forms  of  service  agreements 
pursuant  to  the  terms  of  Uie  Settlement 
dated  June  16,  1993  in  Docket  No. 
RS92-16-000,  et  al.  In  addition,  FGT 
states  it  is  transferring  the  rate 
provisions  and  other  terms  and 
conditions  of  Western  Division 
transportation  service,  currently 
included  in  Rate  Schedules  FTS-1  and 
rrS-l,  to  new  Rate  Schedules  FTS-WD 
and  rrS-WD. 

FGT's  proposed  rates  are  based  on  a 
cost  of  service  of  $159.5  million  for  the 
pre-expansion  system  and  $159.2 
million  for  the  Phase  III  system.  FGT 
states  that  its  filing  with  respect  to  the 
Phase  in  system  reflects  the  adjustment 
to  common  equity  and  the  $18.75 
million  reduction  to  Account  No.  101, 
Gas  Plant  in  Service,  provided  by  the 
Stipulation  and  Agreement  of 


Settlement  filed  on  July  30, 1996  in 
Docket  No.  FA94-15-O00,  which  is 
pending  Commission  approval. 

FGT  states  that  the  overall  return  for 
the  pre-expansion  system  is  12.19% 
(reflecting  a  9.70%  cost  of  debt  and  a 
14.50%  return  on  common  equity)  and, 
for  the  Phase  III  system,  is  10.50% 
(reflecting  an  8.53%  cost  of  debt  and  a 
14.00%  return  on  common  equity).  The 
depreciation  component  of  FGT's  cost  of 
service  computations  for  the  pre- 
expansion  system  reflects  an  increase  in 
the  depreciation  rate  applicable  to 
FGT's  Onshore  Transmission  Plant  from 
2.5%  to  3.56%.  FGT  states  that, 
although  it  is  proposing  no  change  in 
the  twenty-five  year  depreciable  Hfe  of 
the  Phase  III  system,  FGT  has  adjusted 
the  depreciation  schedule  utilizing  a 
levelized  rate  methodology  as  provided 
for  by  the  Phase  III  Settlement.  Such 
adjusted  depreciation  schedule  reflects 
the  overall  higher  depreciation  expense 
resulting  from  the  fact  that  the  actual 
construction  costs  of  the  Phase  III 
system  were  greater  than  estimated. 

In  addition,  FGT  is  requesting 
authorization  herein  to  secure  third 
party  storage  from  Bay  Gas  Storage 
Company.  Ltd.  (Bay  Gas)  to  be  utilized 
to  provide  No  Notice  service,  including 
the  expanded  availability  and  flexibility 
of  such  service  as  proposed  (including 
customer-requested  increased  winter 
quantities).  FGT  respectfully  requests 
that  the  Commission  grant  whatever 
authorization  is  deemed  necessary  by 
December  1, 1996,  so  that  FGT  may 
proceed  with  the  acquisition  of  such 
storage  under  the  terms  of  Its  letter  of 
intent  with  Bay  Gas. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426, 
in  accordance  with  Sections  385.211 
and  385.214  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  cction  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the.Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  96-22979  Filed  9-9-96;  8:45  am) 

BILUNG  CODE  S717-01-M 


[Pro)«ct  No.  14M-120] 

Grand  River  Dam  Authority;  Notice  of 
Avaiiability  of  Final  Environmental 
Assessment 

September  4. 1996. 

A  final  environmental  assessment 
(FEA)  is  available  for  public  review.  The 
FEA  is  for  an  application  to  upgrade  six 
of  the  project's  generating  units  for  the 
Pensacola  Hydroelectric  Project,  Project 
No.  1494-120.  The  FEA  finds  that 
approval  of  the  application  would  not 
constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment.  The  Pensacola 
Hydroelectric  Project  is  located  on  the 
Grand  (Neosho)  River  in  Craig. 
Delaware,  Mayes,  and  Ottawa  Counties, 
Oklahoma. 

■  The  FEA  was  written  by  staff  in  the 
Office  of  Hydropower  Licensing. 
Federal  Energy  Regulatory  Commission. 
Copies  of  the  FEA  can  be  viewed  at  the 
Commission's  Public  Reference  Room. 
Room  2A,  888  First  Street,  N.E., 
Washington.  D.C.  20426.  Copies  can 
also  be  obtained  by  calling  the  project 
manager  listed  below.  For  further 
information,  please  contact  the  project 
manager,  Robert  J.  Fletcher,  at  (202) 
219-1206. 
Lois  D.  Casheil, 
Secretary. 
IFR  Doc.  96-22983  Filed  9-9-96;  8:45  am) 

BILLING  CODE  (Tir-OI-M 


[Docket  No.  TM97-1-S1-000] 

Great  Lakes  Gas  Transmission  Limited 
Partnership;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

September  4, 1996. 

Take  notice  that  on  August  30. 1996. 
Great  Lakes  Gas  Transmission  Limited 
Partnership  (Great  Lakes)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Second  Revised  Volume  No.  1,  the 
following  tariff  sheet  to  become  effective 
October  1.1996. 

Sixth  Revised  Sheet  No.  7 

Great  Lakes  states  that  the  above- 
referenced  tariff  sheet  is  being  filed  to 
reflect  the  new  ACA  rate  to  be  charged 
pursuant  to  the  Annual  Charges 
Adjustment  Clause  provisions 
established  by  the  Commission  in  Order 
No.  472.  issued  May  29. 1987.  The  new 
ACA  rate  to  be  charged  by  Great  Lakes 
was  established  by  FERC  notice  given 
on  July  29.  1996  and  is  to  be  effective 
October  1, 1996. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street  N.E..  Washington.  D.C. 
20426.  in  accordance  with  Section 
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385.214  aild  Section  385.211  of  the 
G3nmiission's  Rules  and  Regulations. 
All  such  laotions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Conimission's  Regulations.  Protests 
will  be  coBsidered  by  the  Commission 
in  determiiiing  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestantt  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  Qle  ^  motion  to  intervene.  Copies 
of  this  fili$g  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Commission's  Public 
Reference  Room. 
Lak  D.  CaaMl, 
Secretary. 

pit  Doc.  9&-2297e  Filed  9-»<96:  8:45  am] 
■HJJNQ  C004  •nr-ot-M 

■ »■  ■  '  ■ 

[Doctot  Na  TM97-1-1 1-000] 

Koch  Qattway  Pipeiln*  Company; 
Notica  of  Propoaad  Ctiangaa  in  FERC 
Qaa  Tariff 

(S«p(0mber4. 1996). 

Take  notice  that  on  August  30, 1996, 
Koch  Gateway  Pipeline  Company 
(Koch)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  Fifth  Revised  Volume 
No.  1,  the  following  tariff  sheets,  to 
become  effective  Gictober  1. 1996: 

Thirteenth  Kevised  Sheet  Na  30 
Tweyth  Revised  Sheet  No.  21 
Thirteenth  tevised  Sheet  Na  32 
Eighth  Revised  Sheet  Na  23 
Thbteenth  Kevised  Sheet  Na  24 

Koch  GtteMray  Pipeline  states  that  the 
above  listod  taziff  sheets  are  being  filed 
to  reflect  the  decrease  in  the  Aniuial 
Charge  Adfustment  (ACA)  reflected  in 
Koch's  FERC  Gas  Tariff. 

Any  pentm  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Reftilatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  rules  and  regulations.  All 
such  motions  or  protests  must  be  filed 
as  provided  by  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestaiuts  parties  to  the  proceeding. 
Any  persoa  wishing  to  become  a  part 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection,  in  the  Public  Reference 
Room. 

Loie  D.  CaskeU. 
Secretary. 

(FR  Doc.  964-22978  Filed  9-9-96:  8:45  am] 
MLUNO  cooe«n7-oi-M 


[DoclcM  No.  RP96-M1-000] 

Koch  Gateway  Ptpelina  ComfMiny; 
Notice  of  Propoaed  Changea  In  FERC 
Qaa  Tariff 

September  4, 1996. 

Take  notice  that  on  August  30, 1996, 
Koch  Gateway  Pipeline  Company 
(Koch)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Fifth  Revised  Volume 
No.  1,  the  following  tariff  sheets,  to 
become  effective  October  1, 1996: 

Title  Page  -^  •>' 

Fourth  Revised  Sheet  Na  1412 
Second  Revised  Sheet  No.  1704 
Second  Revised  Sheet  No.  1705 
Third  Revised  Sheet  No.  1706 
Second  Revised  Sheet  No.  1709 
Third  Revised  Sheet  No.  1710 
Third  Revised  Sheet  No.  1907 
Fifth  Revised  Sheet  No.  2705 
Fifth  Revised  Sheet  No.  2706 
Third  Revised  Sheet  No.  2707 
Second  Revised  Sheet  No.  3300 

Koch  is  submitting  the  referenced 
tariff  sheets  to  comply  with  Order  No. 
582.  The  Tariff  revisions  include  Koch's 
discotmt  policy,  required  reports,  and 
miscellaneous  comphance  changes,  all 
as  more  fully  described  below. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  N.E.,  Washington,  D.C 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Conimission's  rules  and  regulations.  AH 
such  motions  or  protests  must  be  filed 
as  provided  by  Section  154.210  of  the 
Commission's  Regulations.  Protests  vQl 
be  considered  by  the  Commission  in 
determining  the  appropriate  acticm  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wriahing  to  become  a  part 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubHc 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cadwll, 
Secretary. 

(FR  Doc.' 96-22990  Filed  9-9-96;  8:45  am] 
■NjjNO  COOK  snr-ot-M 

[Docket  No.  T1I97-1-114-000) 

Mot)4le  Bay  Ptpellne  Company;  Notica 
of  Propoaed  Cttangaa  in  FERC  Qaa 
Tariff 

Septembo-  4, 1996. 

Take  notice  that  on  August  30, 1996, 
Mobile  Bay  Pipeline  Company  (Mobile 
Bay)  tendered  for  filing  as  part  of  its 
Mike  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  following  tariff 


sheets,  to  become  effective  October  1, 
1996: 

Fourth  Revised  Sheet  No.  4 

Mobile  Bay  states  that  the  above  listed 
tariff  sheet  is  being  filed  to  reflect  the 
decrease  in  the  Annual  Charge 
Adjustment  (ACA)  reflected  in  Mobil 
Bay's  FERC  Gas  Tariff.  ' 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  688 
First  Stiwt,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  rule  and  regulations.  All 
such  motions  or  protests  must  be  filed 
as  provided  by  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding.  * 
Ary  person  wishing  to  become  a  part 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

UlsD.CaslMO, 
Secretary. 

(FR  Doc  96-22973  Filed  9-9-96;  8:45  am) 
MLLMO  coot  STIT-OIOI 


(Doetot  Na  RP96-368-000) 

MailawalFuat  Qaa  Supply  Coipofation; 
Notioa  of  Tariff  FUtag 

September  4. 1996. 

Take  notice  that  on  August  30, 1996. 
National  Fuel  Gas  Supply  Corporation 
(National)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Third  Revised 
Voltmie  No.  1,  Seventeenth  Revised 
Sheet  No.  5,  with  a  proposed  effective 
date  of  October  1. 1996. 

National  states  that  this  filing  reflects 
the  quarterly  adjustment  to  the 
reservation  component  of  the  EFT  rate 
pursuant  to  the  Transportation  and 
Storage  Cost  Adjustment  (TSCA) 
provision  set  forth  in  Section  23  of  the 
General  Terms  and  Conditions  of 
National's  FERC  Gas  Tariff. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Conunission,  888 
First  Stiwt,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rvdes  211  or 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.11 
or  385.14).  All  such  motions  or  protests 
must  be  filed  as  provided  in  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
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by  the  Commission  in  determining  the 
appropnriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  96-22981  Filed  9-9-96;  8:45  am) 
BOXING  CODE  6717-01-M 

[Docket  No.  Tiyi97-1-5»-000] 

Northern  Natural  Gas  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

September  4, 1996. 

Take  notice  that  on  August  30, 1996, 
Northern  Natural  Gas  Company 
(Northern)  tendered  for  filing  changes  in 
its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1  and  Original  Volume  No. 
2,  the  following  tariff  sheets,  proposed 
to  be  effective  October  1, 1996: 

Fifth  Revised  Volume  No.  1 

Twenty-Sixth  Revised  Sheet  No.  50 
Twenty-Sixth  Revised  Sheet  No.  51 
Eleventh  Revised  Sheet  No.  52 
3  Revised  30  Revised  Sheet  No.  53 
Eleventh  Revised  Sheet  No.  59 
Twelfth  Revised  Ch<»t  No.  60 

Original  Volume  No.  2 

151  Revised  Sheet  No.  IC 
Twenty-Sixth  Revised  Sheet  No.  Ida 

Northern  states  that  the  filing 
establishes  the  revised  Annual  Charge 
Adjustment  (ACA)  rate  effective  October 
1, 1996,  for  Northern's  transportation 
rates.  The  ACA  rate  is  designed  to 
recover  the  charge  assessed  by  the 
Commission  pursuant  to  Part  382  of  the 
Commission's  Regulations. 

Northern  further  states  that  copies  of 
the  filing  have  been  mailed  to  each  of 
its  customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street  N.E.  Washington,  D.C. 
20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214 
and  385.211).  All  such  petitions  or 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 


intervene.  Copies  of  this  filing  are  on 

file  with  the  Commission  and  are 

available  for  public  inspection. 

Lois  D.  Cashell, 

SecTetary. 

{PR  Doc  96-22975  Filed  9-9-96;  8:45  am) 

BUiJNO  COOe  e717-01-M 


[Docket  No.  RP96-354-000] 

Northern  Natural  (aas  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

September  4  1996. 

Take  notice  that  on  August  30, 1996, 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  changes 
in  its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1. 

Northern  states  that  the  filing  revises 
the  current  Stranded  Account  No.  858 
and  Stranded  Account  No.  858 — 
Reverse  Auction  surcharges,  which  are 
designed  to  recover  costs  incurred  by 
Northern  related  to  its  contracts  witli 
third-party  pipelines.  Therefore, 
Northern  has  filed  Twenty  Fifth  Revised 
Sheet  Nos.  50  and  51  and  Thirty  First 
Revised  Sheet  No.  53  to  be  effective 
October  1, 1996. 

Northern  states  that  copies  of  this 
filing  were  served  upon  the  Company's 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Sections  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  All  protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  in  this  proceeding,  but  will  not 
serve  to  make  protestant  a  party  to  the 
proceedings.  Any  person  wishing  to 
become  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  inspection. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  96-22987  Filed  9-9-96;  8:45  am] 

BILUNQ  COOE  6717-01-M 


[Docket  No.  TM«7-1  -04-000] 

Pacific  Interstate  Offshore  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

September  4. 1996. 

Take  notice  that  on  August  30, 1996, 
Pacific  Interstate  Offshore  Company 
(PIOC)  tendered  for  filing  to  be  part  of 
its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  foUovdng  tariff  sheet, 
with  a  proposed  effective  date  of 
October  1,1996: 

Third  Revised  Sheet  No.  6 

PIOC  states  the  purpose  of  this  filing 
is  to  set  forth  the  applicable  Annual 
Charge  Adjustment  (ACA)  surcharge  of 
.20  cents  per  MMBtu,  effective  October 
1,1996. 

PIOC  states  that  a  copy  of  this  filing 
has  been  served  on  PICXZ's  sole 
customer,  the  Southern  California  Gas 
Company  and  the  Public  Utilities 
Commission  of  the  State  of  California 
and  other  interested  parties. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street  NE..  Washington,  DC  20426. 
in  accordance  with  Rules  211  or  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
must  be  filed  as  provided  in  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriation  action  to  be  taken,  but 
will  not  serve  to  make  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  must  file  a 
motion  to  intervene.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell,  * 

Secretary. 
IFR  Doc.  96-22974  Filed  9-9-96;  8:45  am) 

BILLMQ  CODE  C717-01-M 


[Docket  Nos.  RP96-23»-001  and  RP96-168- 
001] 

Questar  Pipeline  Company;  Notice  of 
Tariff  Filing 

September  4,  1996. 

Take  notice  that  on  August  29, 19%, 
Questar  Pipeline  Company,  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1  and  Original 
Volume  No.  3,  the  following  tariff  sheets 
to  become  effective  as  shown: 

First  Revised  Volume  Na  1 
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Third  Revi  sed  Sheet  No.  92— effective  June 

19, 1996 
Fourth  Rm  ised  Sheet  Na  172— effective  June 

19, 1996 
Original  Volume  Na  3 


Substitute 


Sixteenth  Revised  Sheet  No.  ( 


effectiva  March  1, 1996 

Questat  states  that  the  proposed  tariff 
sheets  (Incorrect  the  pagination  of  Sheet 
Nos.  92  afid  172  and  (2)  incorporate  into 
Sheet  No]  8  base  tariff  rates  as  accepted 
by  the  Cotnmission  in  Docket  No.  RP95- 
407.  Questar  has  requested  waiver  of  18 
CFR  154.^07  so  that  the  tendered  tariff 
sheets  m^y  become  efi^active  as 
proposed^ 

Cfuestar  states  further  that  a  copy  of 
this  filing  has  been  served  upon  its 
customer^,  the  Public  Service 
Commission  of  Utah  and  the  Wyoming 
Public  Service  Commission. 

Any  person  desiring  protest  said  filing 
should  file  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E.,  Washington.  D.C. 
20426,  in!  accordance  with  Rule  385.211 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211).  All 
such  protjests  must  be  filed  as  provided 
in  Sectioo  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Cotnmission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  :to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  Rling  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  CaAhell. 
Secretary. 
(FR  Doc.  9^22985  Filed  9-9-96;  8:45  am] 

MLUNO  CO0ea717-*MI 


[Docket  NO.  RP96-64-003]  ' 

South  Georgia  Natural  Qas  Company; 
Notice  of  Proposed  Changes  in  FERC 
Qas  Tariff 

September  4.  1996. 

Take  notice  that  on  August  29, 1996, 
South  Georgia  Natural  Gas  Company 
(South  Georgia)  tendered  for  filing  as 
part  of  it$  FERC  Gas  Tariff,  First  Revised 
Volume  lilo.  1,  effiactive  January  1. 1996. 

First  Substitute  Fourth  Revised  Sheet  No.  6 


South  Georgia  states  that  this  tariff 
sheet  is  qeing  filed  to  correct  an 
inadvertent  error  contained  on  fourth 
Revised  Sheet  No.  6  submitted  by  South 
Georgia  a|s  part  of  its  filing  in  the 
captioned  docket  on  August  22. 1996. 

South  Georgia  states  that  copies  of 
this  filing  have  been  served  on  all 
shippers  land  interested  state 
commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  protest  with  the 
Federal  I  nergy  Regulatory  Commission, 


888  First  Street.  N.E..  Washington,  D.C 
20426.  in  accordance  with  Rule  211  of 
the  Commission's  rules  of  Practice  and 
Procedures  (18  CFR  Section  385.211). 
All  such  protests  must  be  filed  as 
provided  in  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  p>arties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Refwence 
Room. 

Lois  D.  Cadiell, 
Secretary. 
(FR  Doc.  96-22984  Filed  9-9-96:  8:45  am) 

BNJJNQ  COOe  e71T-01-M 

[Dodwt  No.  CP96-757-000] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Application 

September  4. 1996. 

Take  notice  that  on  August  29, 1996, 
Transportation  Gas  Pipe  Line 
Corporation  (Transco),  P.O.  Box  1396, 
Houston,  Texas  77251,  filed  in  Docket 
No.  CP96-75  7-000  an  application 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act  for  permission  and  approval  to 
abandon  an  exchange  service  between 
Transco  and  Chevron  U.S.A.,  Inc. 
(Chevron),  formerly  Gulf  Oil 
Corporation,  under  Rate  Schedule  X- 
182.  all  as  more  fully  set  forth  in  the 
application  on  file  with  the  Commission 
and  open  to  public  inspection. 

It  is  stated  that  pursuant  to  an  April 
5, 1978,  exchange  agreement,  Transco 
receives  up  to  20,000  Mcf  per  day  of  gas 
from  Chevron's  reserves  in  the  High 
Island  Area  Block  111,  Offshore  Texas 
and  Qievron  receives  equivalent 
quantities  of  gas  purchased  by  Transco 
in  the  South  Timbalier  Block  148, 
Offshore  Louisiana.  It  is  stated  that  the 
High  Island  111  volumes  are  delivered 
into  Transco's  existing  North  High 
Island  System  and  the  South  Timbalier 
148  volumes  are  delivered  into 
Chevron's  existing  Offshore  Gathering 
System.  Transco  states  that  the  primary 
term  of  the  agreement  is  for  15  years 
from  the  date  of  initial  delivery  and 
frx)m  year  to  year  thereafter  until 
terminated  by  either  party  upon  one 
year's  notice. 

Transco  states  that  by  letter  dated 
August  15, 1996,  Transco  and  Chevron 
have  mutually  agreed  to  the  termination 
of  the  exchange  service  to  be  effective 
the  date  of  the  order  approving  such 
termination. 

Transco  also  states  that  upon 
abandonment  of  the  exchange  service. 


Transco  will  abandon  in  place,  pursuant 
to  blanket  certificate  authorization,  the 
C&K  South  Timbalier  Block  148 
platform  "A"  meter  station  and  70  feet 
of  platform  piping  located  in  Offshore 
Louisiana. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
September  25, 1996,  file  with  the 
Federal  Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  taken  but  will  not 
serve  to  make  the  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  wall  be  duly 
given. 

Under  the  procediue  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
imnecessary  for  Transco  to  appear  or  be 
represented  at  the  hearing. 
Lois  D.  CaslieU. 
Secretary. 
iFR  Doc.  96-22982  Filed  9-9-96;  8:45  am] 

MLUNO  COOE  6717-01-M 


[Docket  Nc.  RP96-359-000] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Tariff  Filing 

September  4, 1996. 

Take  notice  that  on  August  30. 1996 
Transcontinental  Gps  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  certain  revised  tariff  sheets  to.its 
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FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1,  which  tariff  sheets  are 
eniunerated  in  Appendix  A  to  the  filing. 
The  proposed  eff'ective  date  of  the  tariff 
sheets  is  October  1, 1996. 

Transco  states  that  the  purpose  of  the 
filing  is  to  establish  the  flexibility  under 
Transco's  tariff  to  negotiate  rates  in 
accordance  with  the  Commission's 
Policy  Statement  on  Alternatives  to 
Traditional  Cost-of-Service  Ratemaking 
for  Natural  Gas  Pipelines,  issued 
January  31, 1996  in  Docket  No.  RM95- 
6-000,  and  applicable  precedent. 

Transco  states  that  copies  of  the  filing 
are  being  mailed  to  each  of  its 
customers,  interested  State 
Commissions  and  other  interested 
parties. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  intervene  or  pretest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  on  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
.  in  determining  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  96-22989  Filed  »-9-96;  8:45  am) 
BIUJNQ  COM  (Tir-ai-M 


[DoclWt  No.  TM97-1-49-000] 

Wllliston  Basin  Interstate  Pipeline 
Company;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

September  4, 1996. 

Take  notice  that  on  August  30, 1996, 
Williston  Basin  Interstate  Pipeline 
Company  (WilUston  Basin)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volvune  No.  1  and 
Original  Voliune  No.  2,  the  following 
tariff  sheets,  to  become  effective  October 
1,1996: 

Second  Bevised  Volume  No.  1 

Twentieth  Revised  Sheet  No.  15 
Twenty-third  Revised  Sheet  No.  16 
Twentieth  Revised  Sheet  No.  18 
Seventeenth  Revised  Sheet  No.  21 

Original  Volume  No.  2 
Sixty-fourth  Revised  Sheet  No.  IIB 


Williston  Basin  states  that  the  instant- 
filing  reflects  a  revision  to  the  Federal 
Energy  Regulatory  Commission's 
Annual  Charge  Adjustment  (ACA)  unit 
charge  amount  pursuant  to  the 
Commission's  Statement  of  Annual 
Charges  under  18  CFR  Part  382  and 
Section  41  of  the  General  Terms  and 
Conditions  of  Williston  Basin's  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1.  The  filing  incorporates  the 
Commission  approved  ACA  surcharge 
of  .231  cents  per  Mcf  (.215  cents  per  dkt 
on  the  Williston  Basin  system),  a 
decrease  of  .0020  cents  per  Mcf  from  the 
ourent  amoimt. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street  NE,  Washington,  D.C.  20426, 
in  accordance  with  Rules  211  and  215 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
must  be  filed  as  provided  in  Section 
154.210  of  the  Commission's  • 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  p>arties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  the  proceeding 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  96-22977  Filed  9-»-96;  8:45  am] 

BtLUNQ  CODE  «717-01-M 


Sunshine  Act  Meeting 

September  4, 1996. 

The  following  notice  of  meeting  is 
published  pursuant  to  section  3(A)  of 
the  Government  in  the  Sunshine  Act 
(Pub.  L.  No.  94-409),  5  U.S.C.  552B: 

Agency  Holding  Meeting:  Federal  Eneigy 
Regulatory  Commission. 

Date  and  Time:  September  11, 1996  10:00 
A.M.  0 

Place:  Room  2C,  888  First  Street,  N.E. 
Washington,  D.C.  20426. 

Status:  Open. 

Matters  to  be  Considered  Agenda:  Note — 
Items  Listed  on  the  Agenda  Mey  Be  Deleted 
Without  Further  Notice. 

Contact  Person  for  More  Information:  Lois 
D.  Cashell.  Secretary,  Telephone  (202)  208- 
0400.  For  a  recording  listing  items  stricken 
from  or  added  to  the  meeting,  call  (202)  208- 
1627. 

This  is  a  list  of  matters  to  be  considered 
by  the  commission.  It  does  not  include  a 
listing  of  all  papers  relevant  to  the  items  on 
the  agenda;  however,  all  pubUc  docvunents 
may  be  examined  in  the  reference  and 
infonnation  center. 


Consent  Agenda — Hydro 

658th  Meeting— September  11, 1996,  Regular 
Meeting  (10:00  A.M.) 

CAH-1. 

DOCKET!  P-3494  036  ALLEGHENY  NO.  6 

HYDRO  PARTNERS 
OTHER#S  P-J671  034  ALLEGHENY 
HYDRO  PARTNERS 
CAH-2. 
DOCKETf  P-10934  004  WILUAM  B. 
RUGER.  JR. 
CAH-3. 
DOCKETf  P-2413  026  GEORGL\  POWER 
COMPANY 
CAH-4. 

DOCKET*  P-10536  001  PUBUC  UTIUTY 
DISTRICT  NO.  1  OF  OKANOGAN 
COUNTY,  WASHINGTON 
CAH-5. 

DOCKET*  P-11575  000  AKRON 
'    HYDROELECTRIC  COMPANY 

Consent  Agenca — Electric 

CAE-l. 
DOCKET*  ER96-2408  000  WWP 
RESOURCE  SERVICES.  INC 
CAE-2. 

DOCKET*  ER96-2463  000  ALLEGHENY 
POWER  SYSTEM 
CAE-3. 

DOCKET*  ER96-2466  000  NEW  YORK 
STATE  ELECTRIC  &  GAS 
CORPORATION 
CAE-4.  OMITTED 
CAE-5. 

DOCKET*  ER96-2467  000  WASHINGTON 
WATER  POWER  COMPANY,  IDAHO 
POWER  COMPANY  AND  MONTANA 
POWER  COMPANY,  ET  AL. 
CAE-6. 
DOCKET*  ER96-1447  000  MID- 
CONTINENT  AREA  POWER  POOL 
CAE-7. 

DOCKET*  ER96-350  000  IDAHO  POWER 
COMPANY 
CAE-8. 

DOCKET*  ER94-734  000  NEW 
CHARLESTON  POWER,  L.P. 
CAE-9. 

DOCKET*  TX96-^  000  MONTANA 
POWER  COMPANY 
CAE-10. 
DOCKET*  ER96-495  000  FLORIDA 

POWER  &  LIGHT  COMPANY 
OTHER*S  ER96-1001  000  FLORIDA 
POWER  &  UGHT  COMPANY 
CAE-l  1. 

DOCKET*  ER96-1211  000  OCEAN  STATE 
POWER 
OTHER*S  ER96-1212  000  OCEAN  STATE 

POWER  II 

CAE-l  2.  OMITTED 
CAE-13. 

DOCKET*  ER93-150  009  BOSTON 

EDISON  COMPANY 
OTHER*S  EL93-10  006  BOSTON  EDISON 

COMPANY 
EL94-73  001  COMMONWEALTH 
ELECTRIC  COMPANY  V.  BOSTON 
EDISON  COMPANY 
CAE-14. 

DOCKET*  TX95-4  000  AMERICAN 
MUNICIPAL  POWER-OHIO,  INC  V. 
OHIO  EDISON  COMPANY 
CAE-15. 
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DOCKETI OA96-6  000  NORTHERN 

STATES  POWER  COMPANY 

(WISCCWSIN)  AND  NORTHERN 

STATES  POWER  COMPANY 

(MINNESOTA) 
OTHERfS  OA96-8  000  UPPER 

PENINSULA  POWER  COMPANY 
OA96-23  000  VERMONT  ftLECTRIC 

POWER  CC»4PANY,  INC  AND 

VERMONJ  ELECTRIC  TRANSMISSION 

COMPANY,  Il«l 
OA96-25  000  BLACK  CREEK  HYDRO. 

INC 
OA96-26  000  NEWCORP  RESOURCES, 

INC 
OA96-45  000  ELECTRIC  ENERGY,  INC 
OA9e-58  000  GRAHAM  COUNTY 

ELECTtIC  COOPERATIVE.  INC 
OA96-59  000  OREGON  TRAIL  ELECTRIC 

CONSLIMERS  COOPERATIVE 

OAse-es  boo  barron  electric 

COOPEllATIVE 
OA96-71  000  MADISON  GAS  &  ELECTRIC 

COMPANY 
OA96-81  000 ININANAPOLIS  POWER  & 

LIGHT  CCMPANY 
OA96-109  000  EXETER  ft  HAMPTON 

ELECTtIC  COMPANY 
OA96-104  000  UNTTIL  POWER 

CQRPOIIATION 
OA9ft-10»  000  CONCORD  ELECTRIC 

COMPANY 
.OA96-10t  000  FTTCHBURG  GAS  ft 

ELBCTWC  UGHT  COMPANY 
OA96-14)  000  GOLDEN  SPREAD 

BLECmC  COOPERATIVE 
OA96-14*  000  RAYBURN  COUNTY 

ELECTtIC  COOPERATIVE.  INC 
OA96-14^  000  ANOKA  ELECTRIC 

COOPERATIVE 
'  OA9ft-lS0  000  OLD  DOMINION 

ELECTtIC  COOPERATIVE.  INC 
OA96-160  000  NEW  ENGLAND  ELECTRIC 

TRANSMISSION  CORPORATION  AND 

NEW  ENGLAND  HYI»0 

TRANSMISSION  ELECTRIC  CO..  ET  AL. 
OA96-17>  000  EDISON  SAULT  ELECTRIC 

COMPANY 
OA96-180  000  INTERMOUNTAIN  RURAL 

ELECTtIC  ASSCOATION 
OA96-181  000  PEOPLE'S  ELECTRIC 

COOPSIATIVE 
OA96-211  000  NORTHWESTERN 

WISCONSIN  ELECTRIC  COMPANY 
OA96-216  000  CITIZENS  UnLTTIES 

COMPANY 
OA96-217  000  CONSOLIDATED  WATER 

POWER  COMEANY 
OA96-216  000  VERMONT  MARBLE 

POWER  DIVISION  OF  OMYA.  INC 
CAE-16. 
DOCKET!  EL93-45  001  METROPOLITAN 

DADE  COUNTY,  FLORIDA  V.  ENERGY 

SYSTEMS  DIVISION  OF  THERMO 

ELECrtON  CORPORATION,  ET  AL 
OTHER#S  ER94-783  000  SOUTH 

FLORIDA  COCXNERATICm 

ASSOCIATES 
QF83-24i  003  ENERGY  SYSTEX4& 

DIVISION  OF  THERMO  ELECTRON 

CORPORATION,  ET  AL. 
CAE-17. 
DOCKET!  ER96-1088  002  WISCONSIN 

PUBUC  SERVICE  CORPORATION,  WPS 

ENERGY  SERVICES,  INC  AND  WPS 

POWER  DEVELOPMENT,  INC 


~  OTHER«S  ER95-1528  003  WISCONSIN 

PUBUC  SERVICE  0ORPC»ATION 
CAE-18A.  OMiriKD 
CAE-18B.  OMITTED 
CAB-19. 
DOCKET*  ER9S-1453  001 
COMMONWEALTH  ELECTRIC 
COMPANY 
CAE-20. 
DOCKET*  EL91-13  003  NORTHERN 
STATES  POWER  COMPANY 
(MINNESOTA)  V.  SOUTHERN 
MINNESOTA  MUNICIPAL  POWER 
AGENCY 
CAK-21. 
DOCKET*  ER95-791  002  JERSEY 
CENTRAL  POWER  ft  UGHT  COMPANY, 
METROPOLITAN  EDISON  OC»«»ANY 
AND  PENNSYLVANLK  ELECFRIC 
COMPANY 
CAE-22.  OMITTED 
CAE-23.  OMITTED 
CAE-24. 
DOCKET*  EL96-56  000  OOMUNIDADES 
UNIDAS  CONTRA  LA 
CONTAMINAQON  V.  AES  PUERTO 
RICO,  LP. 
OTHER*S  QF96-28  001  AES  PUERTO 
RICO.  LP. 
CAE-25. 
DOCKET*  EL94-81  002  OGLETHORPE 
POWER  CORPORATION  V.  GEORGIA 
POWER  COMPANY 
CAK-26. 
DOCKET*  RM95-9  000  OPEN  AOCESS 
SAME-TIME  INFORMATION  SYSTEM 
(FC»MERLY  REAL-TIME 
INFORMATION  NETWORKS)  AND 
STANDARDS  OF  CONDUCT 
CAE-27. 
DOCKET*  EL95-59  000  SOUTHWESTERN 
PUBUC  SERVICE  COMPANY 
CAE-28. 

DOCKET*  RM96-17  000  CHANCXS  IN 
FORM  NO.  1  INSTRUCTIONS 
CAB-29. 

DOCKET*  EL95-38  000  STTHE/ 
INDEPENDENCE  POWER  PARTNERS. 
LP.  V.  NL\GARA  MOHAWK  POWER 
CORPORATION 
CAE-30. 
DOCKET*  ER96-1794  000  SOUTHERN 
COMPANIES 
CAE-31.  C»flTTED 

Consent  Agenda — Gas  and  Oil 

CAG-1. 
DOCKET*  RP9e-317  000  GREAT  LAKES 
GASTRANSMISSION  UMTTED 
PARTNERSHIP 
CAG-2. 
DOCKET*  RP96-338  000  TEXAS 
EASTERN  TRANSMISSION  - 
CORPORAllON 
CAG-3. 
DOCKET*  RP96-337  000  PACIFIC  GAS 
TRANSMISSION  COMPANY 
CAG-4. 

DOCKET*  RPg6-340  000  QUESTAR 
PIPELINE  COMPANY 
CAG-5. 

DOCKET*  PR95-16  001  OLYMPIC 

PIPELINE  COMPANY 
OTHER*S  PR95-17  001  CH>YMPIC 
PIPELINE  COMPANY 
CAG-6. 


OMITTED 
CAG-7. 

OMITTED 
CAG-«. 
DOCKET*  RP96-211  000 
TRANSCONTINENTAL  GAS  PIPE  LINE 
CORPORATION 
CAG-9. 
DOCKET*  RP96-238  001  TEXAS  GAS 
TRANSMISSION  CORPORATION 
CAG-10. 
DOCKET*  RP88-262  031  PANHANDLE 
EASTERN  PIPE  LINE  COMPANY 
CAG-11. 
DOCKET*  RP93-3e  014  NATURAL  GAS 
PIPELINE  COMPANY  OF  AMERICA 
CAG-12. 
DOCKET*  RPg6-128  001  NATURAL  GAS 

PIPELINE  COMPANY  (^  AMERICA 
OTHER*S  RP95-326  008  NATURAL  GAS 
PIPELINE  COMPANY  OF  AMERICA 
CAG-13. 
DOCKET*  RP9&-180  000  STINGRAY 
PIPELINE  COMPANY 
CAG-14. 
DOCKET*  RP96-209  001  KOCH 
GATEWAY  PIPELINE  COMPANY 
CAG-15. 

DOCKET*  RP96-339  000  PACIFIC  GAS 
TRANSMISSION  COMPANY 
CAG-16. 

DOCKET*  RP96-342  000  MISSISSIPPI 
RIVER  TRANSMISSION  CORPORATION 
CAG-17. 
DOCKET*  RP94-149  000  PACIFIC  GAS 

TRANSMISSION  COMPANY 
OTHER*S  RP94-145  000  PACIFIC  GAS 

TRANSMISSION  COMPANY 
RP94-145  004  PACIFIC  GAS 

TRANSMISSION  COMPANY 
RP94-14g  005  PACIFIC  GAS 

TRANSMISSION  COMPANY 
RP95-141  002  PACIFIC  GAS 
TRANSMISSION  COMPANY 
CAG-18. 
DOCKET*  RP9fr-129  003  TRUNKLINE 
GAS COMPANY 
CAG-19. 

DOCKET*  RP96-253  003  NATURAL  GAS 
PIPELINE  COMPANY  OF  AMERICA 
CAG-20. 
DOCKET*  RP96-244  002  KOCH 
GATEWAY  PIPELINE  COMPANY 
CAG-21. 

DOCKET*  RP06-110  002  CARNEGIE 
INTERSTATE  PIPELINE  COMPANY 
CAG-22. 
DOCKET*  RP93-197  000  UNION  PACIFIC 
FUELS,  INC,  ET  AL  V.  SOUTHERN 
CALIFORNLV  GAS  COMPANY 
OTHER*S  RP93-194  000  SOUTHERN 
CAI JFORNLA  UTIUTY  POWER  POOL 
AND  IMPERL\L  IRRIGATION  DISTRICT 
V.  SOUTHERN  CALIFC»NIA  GAS 
COMPANY 
RP94-51  000  SHELL  WESTERN  EAP  INC 
V.  SOUTHERN  CALIFORNL\  GAS 
COMPANY 
CAG-23. 
DOCKET*  OR96-11  000  EXPRESS 

PIPELINE  PARTNERSHIP 
OTHER*S  OR96-11  001  EXPRESS 
PIPELINE  PARTNERSHIP 
CAG-24. 

OMITTED 
CAG-25. 
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DOCKET*  MG9&^15  000  KOCH 
GATEWAY  PIPELINE  COMPANY 
CAG-26. 
DOCKET*  CP89-629  031  TENNESSEE 

GAS  PIPELINE  COMPANY 
OTHER#S  CP89-634  022  IROQUOIS  GAS 

TRANSMISSION  SYSTEM.  L.P. 
CP90-639  019  TENNESSEE  GAS  PIPELINE 

COMPANY 
CP91-2677  006  IROQUOIS  GAS 
TRANSMISSION  SYSTEM.  L.P. 
CAG-27. 
DOCKET*  CPgB-583  000  MIDCON  TEXAS 
PIPELINE  CORPORATION 
CAG-28. 
DOCKET*  CP94-762  000  COLORADO 

INTERSTATE  GAS  COMPANY 
OTHER*S  CP9S-26  000  MIGC,  INC 
CAG-29. 

DOCKET*  CP96-271  000  WILLIAMS 
NATURAL  GAS  COMPANY 
CAG-30. 

DOCKET*  CP96-288  000  WYOMING 

INTERSTATE  COMPANY,  LTD. 
OTHER*S  CP96-335  000  COLORADO 
INTERSTATE  GAS  COMPANY 
CAG-31.  . 

DOCKET*  CP96-289  000  COLORADO 
INTERSTATE  GAS  COMPANY 
CAG-32. 
DOCKET*  CP96-506  000  TRAILBLAZER 
PIPELINE  COMPANY 
CAG-33. 
DOCKET*  CP87-39  004  GRANITE  STATE 
GAS  TRANSMISSION,  INC 
CAG-34. 
DOCKET*  CP96-337  000  ANR  PIPELINE 
COMPANY 
CAG-35. 
DOCKET*  CP96-497  000  VALERO 
TRANSMISSION  COMPANY  .\ND 
WEST  TEXAS  GAS,  INC 
CAG-36. 

DOCKET*  CP95-755  000  MISSOURI  GAS 
ENERGY.  A  DIVISION  OF  SOUTHERN 
UNION  COMPANY  V.  PANHANDLE 
EASTERN  PIPE  LINE  COMPANY 
CAG-37. 

OMITTED 
CAG-38. 
DOCKET*  CP96-11  000  CITRUS  ENERGY 

SERVICES,  INC. 
OTHER*S  CP96-1 2  000  FLORIDA  GAS 
TRANSMISSION  COMPANY 

Hydro  Agenda 

H-1. 

RESERVED 
Electric  Agenda! 
E-1. 

RESERVED 

Oil  and  Gas  Agenda 

I.  

PireUNE  RATE  MATTERS 
PR-1. 

RESERVED 

n.  

PIPELINE  CERTIFICATE  MATTERS 
PC-1. 

RESERVED 
Lois  D.  Caahell. 
Secretary. 

(FR  Doc  96-23137  Filed  9-5-96;  4:23  pm] 
BILLMO  COM  •717-ei-P. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[SWH-FRL-6607-7] 

RIN  206&-AD84 

Hazardous  Waste  Management 
System;  Identiflcation  and  Listing  of 
Hazardous  Waste;  Solvente  and 
Petroleum  Refining 

agency:  U.S.  Environmental  Protection 

Agency. 

ACTION:  Notice  of  data  availability. 

summary:  The  Environmental  Protection 
Agency  is  making  available  to  the  public 
two  studies — one  on  certain  petroleum 
refining  wastes  and  another  on  the  uses 
of  certain  chemicals  as  solvents. 
ADDRESSES:  The  studies  are  available  for 
viewing  in  the  EPA  RCRA  Information 
Center,  Docket  Number  F-96-SPSA- 
FFFFF.  The  address  is  U.S.  EPA,  Crystal 
Gateway,  First  Floor,  1235  Jefferson 
Davis  Highway,  Arlington,  VA.  The 
docket  is  open  from  9  ajn.  to  4  p.m., 
Monday  through  Friday,  excluding 
Federal  holidays.  The  public  must  make 
an  appointment  to  review  docket 
materials  by  calling  (703)  603-9230.  The 
public  may  copy  material  from  any 
regulatory  docket  at  no  cost  for  the  first 
100  pages,  and  at  $0.15  per  page  for 
additional  copies. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
RCRA/Superfund  Hotline  toll-free,  at 
(800)  424-9346,  or  at (703)  920-9810  in 
the  Washington,  DC  metropolitan  area. 
The  TDD  Hotline  niunber  is  (800)  553- 
7372  (toll-fi«e)  or  (703)  486-3323  in  the 
Washington,  DC  metropolitan  area.  For 
technical  information  on  the  studies, 
contact  Mr.  Max  Diaz,  (703)  308-0439 
(petroleimi),  or  Mf .  Ron  Josephson, 
(703)  308-0442  (solvents),  U.S.  EPA 
Office  of  Solid  Waste,  Waste 
Identification  Branch  (5304W),  401  M 
St.,  SW.,  Washington,  DC  20460. 
SUPPLEMENTARY  INFORMATION:  The 
Environmental  Defense  Fund  (EDF)  and 
EPA  entered  into  a  consent  decree  to 
resolve  most  of  the  issues  raised  in  a 
civil  action  imdertaken  by  the 
Environmental  Defense  Fimd  (EDF  v. 
Browner,  Civ.  No.  89-0598  (D.D.C.)), 
under  the  Solid  Waste  Disposal  Act,.  42 
U.S.C.  6901  et  seq.,  as  amended 
(commonly  referred  to  as  RCRA).  In  that 
action,  the  Agency  agreed,  among  other 
things,  to  a  schedule  for  conducting 
studies  on  certain  spent  solvent  and 
petroleimi  refining  wastes.  The  consent 
decree  was  approved  by  the  court  on 
December  9,  1994.  As  modified,  the 
consent  decree  provides  that  the  final 
reports  are  scheduled  to  be  issued  on  or 
before  August  30, 1996. 


The  solvents  study  addresses  wastes 
associated  with  the  use  of  certain 
materials  as  solvents,  the  toxicity  of  the 
wastes,  and  a  description  of  the 
management  practices  for  the  wastes. 
These  materials  are:  diethylamine, 
aniline,  ethylene  oxide,  allyl  chloride, 
1,4-dioxane,  1,1-dichloroethylene,  and 
bromoform. 

The  petroleum  study  characterizes  the 
following  petroleum  refining  wastes  and 
bow  they  are  managed:  Desalting  sludge 
fit)m  crude  desalting,  off-specification 
product  and  fines  bom  residual 
upgrading,  residual  oil  storage  tank 
sludge,  treating  clay  fit>m  clay  filtering, 
treating  clay  from  the  extraction/ 
isomehzation  process,  catalyst  from 
catalytic  hydrocracking,  process  sludge 
fix>m  residual  upgrading,  off- 
specification  product  from  sulfur 
complex  and  HzS  removal  facilities, 
catalyst  from  extraction/isomerization 
process,  treating  clay  from  lube  oil 
processing,  off-specification  treating 
solution  from  sulfur  complex  and  H2S 
removal  faciUties,  catalyst  from 
polymerization,  treating  clay  frt)m 
alkylation,  acid  soluble  oil  from  HF 
alkylation,  and  catalyst  from  HF 
alkylation.  The  report  includes  a 
discussion  of  the  concentration  of  toxic 
constituents  in  each  waste,  the  volimie 
of  each  waste  generated,  and  the 
management  practices  for  each  waste 
(including  plausible  mismanagement 
practices). 

Additional  information  pertaining  to 
these  studies  is  available  in  the  RCRA 
Section  3007  Questionnaire  data  used  in 
the  development  of  EPA 's  petroleum 
listing  determination  proposal,  60  FR 
57747  (November  20,  1995),  and  the 
solvent  Usting  determination  proposal, 
61  FR  42318  (August  14, 1996).  Please 
see  docket  numbers  F-95-PRLP-FFFFF 
(petroleum)  or  F-96-SLDP-FFFFF 
(solvents). 

Dated:  August  30, 1996. 
LoratU  Marzetti, 

Acting  Director,  Office  of  Solid  Waste. 
(FR  Doc.  96-23065  Filed  9-9-96;  8:45  am) 
BHJJNOCOOE  aSM-SO-P 


[FRL-5607-4] 

Common  Sense  Initiative  Council, 
Automot)ile  Manufacturing  Sector 
Subcommittee  (CSIC-AMS) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  open  public  advisory 
meeting  via  conference  call  of  the 
Common  Sense  Initiative  Council, 
Automobile  Manufacturing  Sector 
Subcommittee  (CSIC-AMS). 
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Pursuant  to  the  Federal 
Advisory  Qonunittee  Act,  Public  Law 
92—463,  notice  is  hereby  given  that  the 
Automobil*  Manufacturing  Sector 
Subcommittee  of  the  Common  Sense 
Initiative  Cbuncil  will  hold  an  open 
meeting  via  conference  call  on 
Septeniber  26, 1996. 
OKN  MKTWQ  NOTICE:  Notice  is  hereby 
given  that  the  Enviromnentai  Protection 
Agency  is  holding  an  open  meeting  via 
confarence  call  of  the  Automobile 
Manufactiuing  Sector  Subcommittee  of 
the  Common  Sense  Initiative  Council  on 
September  26, 1996.  The  meeting  will 
begin  at  lOjOO  a.m.  EDT  and  nm  until 
2:00  p.m.  WT. 

This  meeting  will  be  a  follow-up  to 
previous  discussions  regarding 
regulatory  srolects  to  be  addressed  by 
the  CSIC-AMS.  The  CSIC-AMS  is 
planning  to  decide  whether  or  not  there 
are  regulatory  issues  they  would  like  to 
address  for  the  automobile 
manufacturing  industry  in  this  fonun. 
The  CSIC-AMS  will  also  receive  brief 
updates  from  the  Life-Cycle 
Management/Supplier  Partnership 
Project  Team  and  Alternative  Sector 
Regulatory  System/Commimity 
Technical  Assistance  Project  Team. 

A  limited  number  of  lines  have  been 
reserved  for  public  participation.  Lines 
will  be  made  available  through 
reservations  on  a  first  come,  first  serve 
basis.  Advance  registration  is  required 
to  obtain  a  teservation.  Any  person  or 
organization  interested  in  participating 
in  the  meeting  should  contact  Keith 
Mason.  Alternate  Designated  Federal 
Officer,  no  later  than  September  23. 
1996.  at  (202)  260-1360.  Each 
individual  or  group  wishing  to  make 
oral  presentations  will  be  allowed  a 
total  of  three  minutes.  For  further 
information  concerning  this  meeting, 
contact  Keith  Mason,  Alternate  DFO  on 
(202)  260-1360.  Julie  Lynch,  Alternate 
DFO  on  (202)  260-4000,  or  Carol 
Kemker,  DI^,  on  (404)  347-3555, 
extension  4222. 

mSKCnON  6f  CSIC  OOCtMENTS:  After  the 
meeting,  docimients  relating  to  this 
meeting,  together  with  the  official 
minutes,  wul  be  available  for  public 
inspection  in  Room  2821  Mall  of  EPA 
Headquarters.  Common  Sense  Initiative 
Program  St^ff,  401  M  Street,  SW., 
Washingtoa  DC  20460,  phone  (202) 
260-7417.  CSIC  information  can  be 
accessed  electronically  through 
contacting  Katherine  Brown  at: 
brown.kathehnes@epamail.epa.gov. 

Dated:  September  4, 1996. 
Robert  Ei^lWi. 

Acting  Designated  Federal  Officer. 
(PR  Doc.  96-^3064  Filed  9-9-96:  8:45  am] 
nM  I  wtci  cooc  IBM  m  r 


[OPfTS-44C30;  FM.-63K-4 

TSCA  Chiwlcal  Testing;  Receipt  of 
Test  Dan 

AGENCY:  Environmental  Protectiaii 
Agency  (EPA). 
ACTION:  Notice. 

SVUMAMY:  This  notice  announces  the 
receipt  of  test  data  on  refractory  ceramic 
fibers  (RCFs)  (CAS  No.  142844-00-6). 
submitted  pursiiant  to  a  Testing  Consent 
Order  under  the  Toxic  Substanc3S 
Control  Act  (TSCA).  Publication  of  this 
notice  is  in  compliance  with  section 
4(d)  of  TSCA. 

TOR  FUfrmER  MFOfWATUN  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  Rm.  E-541A,  401  M  St.,  SW., 
Washington,  bC  20460.  (202)  554-1404, 
TDD  (202)  554-0551;  E-mail:  TSCA- 
Hotlinedepamail.epa.gov. 
SUm^MBITARY  MFONMATION:  Section 
4(d)  of  TSCA  requires  EPA  to  publish  a 
notice  in  the  Federal  Register  reporting 
the  receipt  of  test  data  submitted 
pursuant  to  test  rules  promulgated 
under  section  4(a)  within  15  days  after 
it  is  received.  Under  40  CFR  790.60,  all 
results  of  testing  conducted  pursuant  to 
a  consent  order  must  be  annoimced  to 
the  public  in  accordance  with  the 
procedures  specified  in  section  4(d)  of 
TSCA. 

L  Test  Data  Submiasioiis 

Test  data  for  refractory  ceramic  fibers 
were  submitted  by  three  member 
companies  of  the  Refractory  Ceramic 
Fiber  Coalition  (Carborundum 
Company,  Premier  Refractories  and 
Chemicals,  Incorporated,  and  Thermal 
Ceramics,  Incorporated)  pursuant  to  a 
Testing  Consent  Order  at  40  CFR 
799.5000.  They  were  received  by  EPA 
on  June  23, 1996.  The  submission 
describes  workplace  exposure 
monitoring  data  from  RCFC  company 
facilities,  as  well  as  from  their 
customers'  facilities.  The  customers 
selected  include  those  chosen  at  random 
and  those  who  specifically  requested 
monitoring.  Air  monitoring  samples 
were  collected  from  employees  engaged 
in  R      fiber  production  and  processing. 
('        .  ir  functional  categories  such  as 
forming,  finishing,  and  installation. 

RCFs  are  used  as  insulation  for 
industrial  insulation  applications  such 
as  high  temperature  furnaces,  heaters, 
and  Idlns.  RCFs  are  also  used  in 
automotive  applications,  aerospace 
uses,  and  in  certain  commercial 
appliances  such  as  self-cleaning  ovens. 

EPA  has  initiated  its  review  and 
evaluation  process  for  these  data 


submissions.  At  this  time,  the  Agency  is 
tmable  to  provide  any  determination  as 
to  the  completeness  of  the  submissions. 

n.  Public  Rscoi^ 

EPA  has  established  a  public  record 
for  this  TSCA  section  4(d)  receipt  of 
data  notice  (docket  number  OPPTS- 
44630).  This  record  includes  copies  of 
all  data  reported  in  this  notice.  The 
record  is  available  for  inspection  from 
12  noon  to  4  p.m.,  Mdnday  through 
Friday,  except  legal  holidays,  in  the  - 
TSCA  Nonconfidential  Information 
Center  (NQC)  (also  known  as  the  TSCA 
Public  Docket  Office),  Rm.  NE-B607, 
401  M  St..  SW..  Washington.  DC  20460. 

Audmity:  15  U.S.C  2603. 

List  of  Subjects 

Environmental  protection.  Test  data. 
Dated:  August  28, 1996. 

WiHiaM  H.  SsBders  m. 

Director,  Office  of  Pollution  Prevention  and 
Toxics. 

[PR  Doc.  96-22966  Filed  9-^-96;  8:45  am) 
iUJNQ  coot  I 


[Fm.-6S«fr-f] 

OcotiHo-Coyote  WeNs  Aquifer  In 
Imperial  County,  Callfomla;  Sole 
Source  Aquifer  Final  Determination 

AQENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hearby  given  that, 
pursuant  to  Section  1424(e)  of  the  Sale 
Drinking  Water  Act,  the  Regional 
Administrator  of  the  Environmental 
Protection  Agency  (EPA)  has 
determined  that  the  OcotiHo-Coyote 
Wells  Aquifer,  underlying  portions  of 
Imperial  County,  California,  is  the  sole 
or  principal  source  of  drinking  water  for 
Ocotillo,  Nomirage,  Yuha  Estates,  and 
Coyote  Wells  and  that  this  aquifer,  if 
contaminated,  would  create  a  significant 
hazard  to  public  health.  As  a  result  of 
this  action,  all  Federal  financially 
assisted  projects  constructed  in  the 
Ocotillo-Coyote  Wells  area  and  its 
streamflow  source  zones  will  be  subject 
to  EPA  re^/iew  to  ensure  that  these 
projects  are  designed  and  constructed 
such  that  they  do  not  create  a  significant 
hazard  to  public  health. 
DATES:  This  determination  shall  be 
promulgated  for  purposes  of  judicial 
review  at  1:00  P.M.  Eastern  time  on 
September  24, 1996. 
ADDRESSES:  The  data  on  which  these 
findings  are  based  are  available  to  the 
public  and  may  be  inspected  diaing 
normal  business  hours  at  the  U.S. 
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Environmental  Protection  Agency, 
Region  9,  Ground  Water  Protection 
Section,  75  Hawthorne  Street,  San 
Francisco,  California  94105. 
FOR  FUFTTHER  INFORMAHON  CONTACT: 
Wendy  L.  Melgin,  Hydrogeologist, 
Ground  Water  Protection  Section,  U.S. 
EPA  Region  9,  at  415-744-1831. 

SUPPLEMENTARY  INFORMATKMC 

L  Background 

Section  1424(e)  of  the  Safe  Drinking 
Water  Act  (42  U.S.C,  300f,  300h-3(e). 
P.L.  93-523)  states: 

(e)  If  the  Administrator  detennines  on  his 
own  initiative  or  upon  petition,  that  an  area 
has  an  aquifer  which  is  the  sole  or  principle 
jdrinking  water  source  for  the  area  and  which, 
if  contaminated,  would  create  a  significant 
hazard  to  public  health,  he  shall  publish 
notice  of  that  determination  in  the  Federal 
Register.  After  the  publication  of  any  such 
notice,  no  commitment  for  Federal  financial 
assistance  (through  a  grant,  contract,  loan 
guarantee,  or  otherwise)  may  be  entered  into 
for  any  project  which  the  Administrator 
determines  may  contaminate  such  aquifer 
through  a  recharge  zone  so  as  to  create  a 
significant  hazard  to  public  health,  but  a 
commitment  for  Federal  financial  assistance 
m^,  if  authorized  under  ancther  provision  of 
law,  be  entered  into  to  plan  or  design  the 
project  to  assure  that  it  will  not  so 
contaminate  the  aquifer. 

On  May  2, 1994,  EPA  received  a 
petition  from  "The  Ocotillo  Club", 
which  petitioned  EPA  to  designate  the 
Ocotillo-Coyote  Wells  Aquifer  as  a  sole 
source  aquifer.  A  public  bearing  was 
conducted  on  September  21, 1995  in 
Ocotillo,  California,  and  the  public  was 
permitted  to  submit  comments  and 
information  on  the  petition  until  Kfarch 
25, 1996. 

n.  Basis  for  Determination 

The  factors  to  be  considered  by  the 
Administrator  in  connection  with  the 
designation  of  an  area  under  Section 
1424(e)  are:  (1)  Whether  the  Ocotillo- 
Coyote  Wells  Aquifer  is  the  area's  sole 
or  principle  source  of  drinking  water 
and  (2)  whether  contamination  of  the 
aquifer  would  create  a  significant 
hazard  to  public  health. 

On  the  basis  of  technical  information 
available  to  this  Agency,  the 
Administrator  has  made  the  following 
findings,  which  are  the  bases  for  the 
determination  noted  above: 

1.  The  Ocotillo-Coyote  Wells  Aquifer 
ciurently  serves  as  the  "sole  soiut»"  of 
drinking  water  for  the  residents  of 
Ocotillo,  Coyote  Wells,  Yuba  Estates 
and  Nomirage. 

2.  Contamination  of  the  aquifer  would 
create  a  significant  hazard  to  public 
health.  There  is  no  economically 
feasible  alternative  drinking  water 
source  near  the  designated  area. 


3.  The  determination  of  the  boundary 
of  the  Sole  Source  Aquifer  is  consistent 
with  EPA's  Sole  Source  Aquifer 
designation  Decision  Process:  Petition 
Review  Guidance  (Office  of  Ground 
Water  Protection,  1987). 

m.  Description  of  the  Ocotillo-Coyote 
Wells  Sole  Source  Aquifer 

The  Ocotillo-Coyote  Wells  Sole 
Source  Aquifer  underlies  an  87-square 
mile  area  in  the  southwestern  comer  of 
Imperial  County,  near  Ocotillo, 
California.  Ocotillo  is  approximately  25 
miles  west  of  El  Centre  and  90  east  of 
San  Diego.  Groimd  water  is  foimd 
primarily  in  the  saturated  Quaternary- 
age  alluvial  valley-fill  deposits,  whidi 
are  derived  from  the  siuroimding 
moimtains  and  consist  of  fine  sand  and 
gravel  interspersed  with  silts  and  clays 
of  varying  thickness  and  extent. 

The  designated  area  includes  the 
siuface  area  above  the  alluvial 
unconfined  aquifer  and  the  surroiuiding 
recharge  areas  located  in  the  Jaciunba 
and  Coyote  Mountains.  The  boundaries 
of  the  sole  soiux:e  aquifer  are  largely 
topographically  defined  along  major 
suirface  watershed  boimdaries  in  the 
Jaciunba  and  Coyote  Mountains,  with 
the  exception  of  the  Elsinore  Fault 
boundary  and  the  boimdary  with  the 
U.S. -Mexican  border.  The  Elsinore  fault 
was  chosen  as  a  boimdary  because  it 
separates  the  sole  source  aquifer  area, 
which  contains  high  quality,  potable 
water,  from  high  saline,  non-potable 
water  to  the  east  of  the  fault. 

IV.  Information  Utilized  in 
Determination 

The  information  utilized  in  this 
determination  includes  the  petition, 
written  and  verbal  comments  submitted 
by  the  public  and  various  technical 
publications.  The  above  data  are 
available  to  the  public  and  may  be 
inspected  during  normal  business  hours 
at  the  U.S.  Environmental  Protection 
Agency,  Region  IX,  Ground  Water 
Protection  Section,  75  Hawthorne 
Street,  San  Francisco,  California  94105. 

V.  Pro|ect  Review 

EPA  Region  IX  will  work  with  the 
Federal  agencies  that  may  in  the  future 
provide  financial  assistance  to  projects 
within  the  boundaries  of  the  Ocotillo- 
Coyote  Wells  Sole  Source  Aquifer.  EPA 
will  seek  to  develop  agreements  with 
other  Federal  Agencies  whereby  EPA 
will  be  notified  of  proposed 
commitments  of  Federal  financial 
assistance  for  projects  which  could 
contaminate  the  aquifer.  In  the  event 
that  a  Federal  financially  assisted 
project  could  contaminate  the  Ocotillo- 
Coyote  Wells  Sole  Source  Aquifer 


through  its  recharge  zone  so  as  to  create 
a  hazard  to  public  health,  no 
commitment  of  Federal  financial 
assistance  will  be  made.  However,  a 
commitment  for  Federal  financial 
assistance  may,  if  authorized  under 
another  provision  of  law,  be  entered 
into  to  plan  or  design  the  project  to 
insure  it  will  not  contaminate  the 
aquifer. 

Although  the  project  review  process 
cannot  be  delegated.  EPA  will  consider, 
to  the  maximum  extent  possible,  any 
existing  or  future  state,  tribal,  and  local 
control  mechanisms  in  protecting  the 
ground  water  quality  of  the  aquifer. 

VI.  Sununary  of  Public  Couunents 

The  public  hearing,  held  in  Ocotillo. 
California  on  September  21, 1995,  was 
attended  by  28  people,  with  9  people 
speaking.  Of  those  who  expressed  an 
opinion,  four  supported  the  designation 
of  a  Sole  Source  Aquifer.  Of  those  who 
submitted  conunents,  fifteen  opposed 
the  designation  and  29  supported  the 
designation.  The  public's  written  and 
oral  comments  are  fully  addressed  in 
EPA's  Responsiveness  Sununary  which 
is  available  to  the  public  during  normal 
business  hours  at  the  U.S. 
Environmental  Protection  Agency, 
Region  IX,  Ground  Water  Protection 
Section,  75  Hawthorne  Street,  San 
Francisco,  California  94105. 

Dated:  August  14, 1996. 
Alexis  Strauss, 

Acting  Regional  Administrator. 
(FR  Doc.  96-23066  Filed  9-9-96;  8:45  am) 
BttXMQCOOE  tsao-efr-p 


FARM  CREDIT  ADMINISTRATION 

Farm  Credit  Administration  Board; 
Regular  Sunshirie  Meeting 

AGENCY:  Farm  Credit  Administration. 
SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)),  of 
the  forthcoming  regular  meeting  of  the 
Farm  Credit  Administration  Board 
(Board). 

DATE  AND  TIME:  The  regular  meeting  of 
the  Board  will  be  held  at  the  offices  of 
the  Farm  Credit  Administration  in 
McLean,  Virginia,  on  September  12. 
1996,  from  10:00  a.m.  until  such  time  as 
the  Board  concludes  its  business. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Floyd  Fithian,  Secretary  to  the  Farm 
Credit  Administration  Board,  (703)  883- 
4025,  TDD  (703)  883-4444. 
ADDRESSES:  Farm  Credit 
Administration,  1501  Farm  Credit  Drive, 
McLean,  Virginia  22102-5090. 
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SUPPLEMENTARY  MPOfMIATION:  This 
meeting  of  the  Board  will  be  open  to  the 
public  (liiaited  space  available).  In  ordar 
to  increase  the  accessibiUty  to  Board 
meetings,  persons  requiring  assistance 
should  mm.e  arrangements  in  advance. 
The  matters  to  be  considered  at  the 
meeting  are: 

A.  Approval  of  Minutes 

B.  Report    I 

— Fann  Cre«it  Sjrstam  Building  Associaticn 

Quartariy  Report 

Dated:  S«ptembw  8. 1996. 
FWydFMdw. 

Secretary,  Pbrai  Credit  Administration  Board. 
(FR  Doc  96^23239  Filed  9-6-96:  2:06  pm] 
I  CiOOCtn»-«i-# 


FEDERAL  COMMUNICATIONS 


Nolioe  of  l>iJt)lic  krfonnallon 
Cotadiona  SubmttiwJ  to  0MB  for 
Review  and  Approval 

September  3, 1996. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agsncies  to  take  this 
opportuinity  to  comment  on  the 
following  proposed  and/or  continuing 
information  collections,  as  required  by 
the  Papervfork  Reduction  Act  of  1995, 
Public  Law  104-13.  An  agency  may  not 
conduct  or  sponsor  a  collection  of 
information  unless  it  displays  a 
currently  vahd  control  number.  No 
person  shall  be  subject  to  any  penalty 
for  failing  to  comply  with  a  collection 
of  information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  vaUd  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  Including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accmracy  of  the  Commissions 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
infonnatioti  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
informatioQ  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  October  10, 
1996.  If  you  anticipate  that  you  will  be 
submitting,  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 


advise  the  ccmtact  listed  below  as  soon 
as  possible. 

AOORESSES:  Direct  all  comments  to 
Dorothy  Conway.  Federal 
Communications  Commissimi.  Room 
234. 1919  M  St.,  NW..  Washington.  DC 
20554  or  via  internet  to 
dconway9ficc.gov  and  Timothy  Fain, 
OMB  Desk  Officer.  10236  NEC»  725 
17th  Street,  NW..  Washingtcm,  DC  20503 
OT  fain  _t®al.eop.gov. 
FOR  FURTHER  MFORMAT10N  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Dorothy 
Conway  at  202-41S-0217  w  via  internet 
at  dconway9fcc.gov. 
SUPPLEMENTARY  MFORMATKM:  A  Federal 
Register  notice  pubhshed  on  May  9, 
1996  indicated  that  this  collection  was 
being  reviewed  under  delegated 
authority.  Since  pubUcation  of  that 
notice  the  collection  has  been  slightly 
modified.  Therefore,  the  Commission  is 
submitting  the  collection  to  OMB  for 
review  and  approval. 

OMB  Approval  Number.  3060-0053. 

Title:  AppUcation  for  Consent  to 
Transfer  of  Control  of  Corporation 
Holding  Station  License. 

Form  No:  703. 

T^)e  of  Review:  Revision  of  an 
existing  collection. 

^Respondents:  Business  or  other  for- 
profit;  Not  for  profit  institutions. 

Number  of  Respondents:  757. 

Estimated  Time  Per  Response:  36 
minutes. 

Total  Annual  Burden:  454  hours. 

Estimated  Respondent  Costs:  $34,000. 

Needs  and  Uses:  FCC  Rules  require 
that  applicants  in  the  Private  Land 
Mobile,  General  Mobile,  Marine, 
Aviation  and  Experimental  Radio 
Services  submit  FCC  Form  703 
whenever  it  is  proposed  to  change,  as  by 
transfer  of  stock  ownership,  the  control 
of  a  station.  This  form  is  required  by  the 
Communications  Act  of  1934,  as 
amended;  International  Radio 
Regulations,  General  Secretariat  of 
International  Telecommunications 
Union  and  FCC  Rules — 47  CFR  Parts 
1.922, 1.924,  5.55.  80.19.  87.21.  87.31, 
90.119,  and  95.111. 

The  form  is  being  revised  to  delete 
reference  to  Part  94  applicants  (as  a 
result  of  Part  101,  these  applicants  will 
no  longer  be  reqiiired  to  file  on  FCC 
703).  A  space  has  been  added  fcHr  the 
applicant  to  provide  an  Internet  address, 
liiis  will  provide  an  additional  contact 
media  should  the  FCC  have  any 
questions  concerning  the  filing.  As  a 
result  of  the  Debt  Collection 
Improvement  Act  of  1996,  the  FCC  is 
required  to  collect  the  TaxfMyer 
Identification  Number.  A  space  has  been 
provided  on  the  form  for  applicant's 


Employee  Identification  Number.  This 
form  is  only  filed  by  corporate 
applicants  therefore,  no  reference  is 
made  to  a  Social  Security  Numbw.  In 
addition,  the  drug  certification  questicm 
has  been  deleted  and  this  certification 
requirement  has  been  included  with  the 
certification  text.  The  information  will 
be  used  by  the  Commission  to 
determine  continued  eligibility  for 
licensees.  Without  this  infonnation. 
violations  of  owner^p  regulations 
could  occur. 

Federal  Ckxnmunicatioiu  Ccxnmissioii. 

WUUaM  F.  Cataa. 

Acting  Secretary. 

(FR  Doc.  9fr-23021  Filed  g-S-^gO;  8:45  am] 

IHJJNQ  OOK  tnt-ai-r 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Mealing 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Simshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  10:00  a.m.  on  Tuesday,  September  3. 
1996,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider 
matters  relating  to  the  Corporation's 
supervisory  activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Vice 
Chairman  Andrew  C.  Hove,  Jr., 
seconded  by  Director  Joseph  H.  Neely 
(Appointive),  concurred  in  by  Julie 
Williams,  acting  in  the  place  and  stead 
of  Director  Eugene  A.  Ludwig 
(Comptroller  of  the  Currency),  Director 
Jonathan  L.  Fiechter  (Acting  Director. 
Office  of  Thrift  Supervision),  and 
Chairman  Ricki  Heifer,  that  Corporation 
business  required  its  consideration  of 
the  matters  on  less  than  seven  days' 
notice  to  the  public;  that  no  earlier 
notice  of  the  meeting  was  practicable; 
that  the  public  interest  did  not  require 
consideration  of  the  matters  in  a 
meeting  open  to  public  observation;  and 
that  the  mattera  could  be  considered  in 
a  closed  meeting  by  authority  of 
subsections  (c)(4),  (c)(6),  (c)(9)(B)  and 
(c)(10)  of  the  "Government  in  the 
Suashine  Act"  (5  U.S.C.  552b(c)(4), 
(c)(6),  (c)(9)(B)  and  (c)(10)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550  -  17th  Street.  N.W..  Washington, 
D.C. 

Dated:  September  3, 1996. 
Federal  Deposit  Insurance  CcMporation. 
Valerie  J.  Beat, 

Assistant  Executive  Secretary. 
(FR  Doc  96-23227  Filed  9-6-96;  8:45  am] 

■UMQ  CODE  •714-ai-M 
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Notioe  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  open  session  at  2:00  p.m.  on 
Thursday,  September  12, 1996,  to 
conduct  a  public  hearing,  and  to 
consider  testimony,  on  types  of 
proposed  or  existing  stored  value  card 
systems,  similar  electronic  payment 
systems,  and  the  safety  and  soundness 
concerns  raised  by  the  emergence  of 
these  new  technologies. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550-1 7th  Street, 
N.W.,  Washington,  D.C. 

The  FDIC  will  provide  attendees  with 
auxiUary  aids  (e.g.,  sign  language 
interpretation)  required  for  this  meeting. 
Those  attendees  needing  such  assistance 
should  call  (202)  416-2449  (Voice): 
(202)  416-2004  (TTY),  to  make 
necessary  arrangements. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Jerry  L.  Lahgley,  Executive 
Secretary  of  the  Corporation,  at  (202) 
898-6757. 

Dated:  September  5, 1996. 
Federal  Deposit  Insurance  Corporation. 
Jeny  L.  Langley, 
Executive  Secretary. 

(FR  Doc.  96-23229  Filed  9-6-96;  1:36  pm) 
BILUNO  COOC  cn^^-u 


FEDERAL  HOUSING  RNANCE  BOARD 

Announcing  an  Open  Meeting  of  tlw 
Board;  Sunshine  Act  Meeting 

TME  AND  DATE:  10:00  a.m.,  Tuesday, 
September  17, 1996. 

PLACE:  Board  Room,  Second  Floor, 
Federal  Housing  Finance  Board,  1777  F 
Street.  N.W.,  Washington,  D.C.  20006. 

STATUS:  The  entire  meeting  will  be  open 
to  the  public. 

MATTERS  TO  BE  CONSIDERED  DURING 
PORTIONS  OPEN  TO  THE  PUBLIC: 

•  Final  Rule  Governing  Putable 
Advances. 

•  Proposed  Rule  Governing  Advances 
to  Nonmember  Mortgagees. 

•  Second  Round  AHP  Awards  for  the 
FHLBanks  of  Pittsburgh  and 
Indianapolis. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Elaine  L.  Baker,  Secretary  to  the  Board, 

(202)  408-2837. 

RitaLFair, 

Managing  Director. 

[FR  Doc.  96-23256  Filed  9-6-96;  2:50  am] 

BNJJNO  CODE  CTSS-ei-P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  510). 


Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  Ucense  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington,  D.C  20573. 

Best  Freight  Forwarding  Company,  2409 

Steed  Court,  Lomita.  CA  90717.  Richard  D. 

ICim,  Sole  Proprietor 
FNS,  Inc..  363  West  Victoria  Street.  Gardena, 

CA  90248,  Officer.  Hyung  Joon  Ahn. 

President  ,_^ 

Dated:  Septeml)er  4, 1996. 
loeepli  C  PoUung, 
Secretary. 
[FR  Doc.  96-23022  Filed  9-9-96:  8:45  am) 

BILUNQOOOC  (TSt-OI-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Agency  Recordlieeping/Reporting 
Requirements  Under  Emergency 
Review  by  the  Office  of  Management 
and  Budget  (0MB) 

Title:  State  Plan  for  the  Temporary 
Assistance  for  Needy  Families  (TANF). 

OAfBNo..New. 

Description:  This  document  consists 
of  an  outline  of  how  the  State's  TANF 
program  will  be  administered  and 
operated  and  certain  required 
certifications  by  the  State's  Chief 
Executive  Officer.  Its  submittal  triggers 
the  State's  family  assistance  grant 
funding,  and  it  is  used  to  provide  the 
pubUc  with  information  about  the 
program. 

Respondents:  State  Government. 


Annual  Burden  Estimates 

Instrument 

Number  of 
respondents 

Number  of 
respor^ses 
per  re- 
spondent 

Average 

burden 

fxxrsper 

response 

Total  bur- 
den hours 

TANF  State  Plan       .._ „ «....„   

54 

1 

60 

3,240 

Estimated  Total  Annual  Burden 
Hours:  3,240. 

Additional  Information:  ACF  is 
requesting  that  OMB  grant  a  90  day 
approval  for  this  information  collection 
under  procedures  for  emergency 
processing  by  September  9, 1996.  A 
copy  of  this  information  collection,  with 
applicable  supporting  documentation. 


may  be  obtained  by  calUng  the 
Administration  for  Children  and 
Families,  Reports  Clearance  Officer, 
Larry  Guerrero  at  (202)  401-6465. 

Comments  and  questions  about  the 
information  collection  described  above 
should  be  directed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  ACF,  Office 


of  Management  and  Budget,  Paperwork 
Reduction  Project,  725  17th  Street  N.W., 
Washington,  D.C.  20503,  (202)  395- 
7316. 

Dated:  September  5, 1996. 
Larry  Guerrero, 
Report  Clearance  Officer. 
[FR  Doc.  96-23068  Filed  9-9-96;  8:45  am] 

BIUING  CODE  41S4-01-M 


4775« 


i^ 
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Food  and  Onig  Administration 
[DodwtNo.t6N-0222] 

Agency  Inf ^nnatton  Collection 
Actlvttiea;  Submission  for  0MB 
Review;  Comment  Request 

AQENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

»  - 

summary:  The  Food  and  Drug 
Administlvtion  (FDA)  is  announcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  review  and 
clearance  under  the  Paperworii 
Reducticm  Act  of  1995. 
DATES:  Submit  written  comments  on  the 
collection  of  information  by  October  10, 
1996. 

ADDRESSES:  Submit  written  comments 
on  the  coUaction  of  information  to  the 
Office  of  Information  and  Regulatcuy 
A£Eairs.  C^^.  New  Executive  Office 
Bldg..  im.  10235.  725  17th  St  NW., 
Washingtod,  DC  20503,  Attention:  Etesk 
Officer  for  FDA. 

FOR  FURTHER  INf  OMIATION  CONTACT: 
Charity  B.  Smith,  Office  of  Information 


Resources  Management  (HFA-250), 
Food  and  Drug  Administration.  5600 
Fishers  Lane,  rm.  ieB-19,  Rockville, 
MD  20857,  301-«27-1686. 
SUPPLEMENTARY  INFORMATION:  In 
compliance  with  section  3507  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507),  FDA  has  submitted  the 
following  proposed  collection  of 
information  to  OMB  for  review  and 
clearance:  §§  70.25  Labeling 
requirements  for  color  additives  (other 
than  hair  dyes)  (21  CFR  70.25)  and  71.1 
Petitions  (21  CFR  71.1)  (OMB  Control 
Number  0910-0185 — Reinstatement). 
Section  721(a)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  379e)  provides  that  a  color 
additive  shall  be  deemed  to  be  unsafe 
unless  the  additive  and  its  use  are  in 
conformity  with  a  regulation  that 
describes  the  condition(s)  under  which 
the  additive  may  safely  be  used,  or 
unless  the  additive  and  its  use  conform 
to  the  terms  of  an  exemption  for 
investigational  use  issued  under  section 
721(f)  of  the  act.  Color  additive  petitions 
are  submitted  by  individuals  or 
companies  to  obtain  approval  of  a  new 
color  additive  or  a  dumge  in  the 
conditions  of  use  permitted  for  a  color 

ESTIMATED  ANNUAL  REPORTING  BURDEN 


additive  that  is  approved  already. 
Section  71.1  specifies  the  information 
that  a  petitioner  must  submit  in  order  to 
establish  the  safety  of  a  color  additive 
and  to  secure  the  issiumce  of  a 
regulation  permitting  its  use. 

FDA  scientific  personnel  review  color 
additive  petitions  to  ensure  that  the 
intended  use  of  the  color  additive  in  or 
on  food,  drugs,  cosmetics,  and  medical 
devices  is  suitable  and  safe.  Color 
additive  petitions  were  specifically 
provided  for  by  Congress  when  it 
enacted  the  Color  Additive     .' 
Amendments  of  1960  (Pub.  L.  94-295). 
If  FDA  stopped  accepting  color  additive 
petitions  or  stopped  requiring  them  to 
contain  the  information  specified  in 
§  71.1,  the  number  of  new  color 
additives  approved  would  decrease. 

FDA's  color  additive  labeling 
requirements  in  §  70.25  require  that 
color  additives  that  are  to  be  used  in 
foods,  drugs,  devices,  or  cosmetics  be 
labeled  with  sufficient  information  to 
ensure  their  safe  use. 

FDA  estimates  the  burden  of 
complying  with  the  information 
collection  provisions  of  the  agency's 
color  additive  regidations  as  follows: 


i 

21  p=R  Section 

No.  of 
Respondents 

Annuel 

Frequency  per 

Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

Total  Operating 

&  Maintenance 

Costs 

7026  ~ 

71.1  

.. — 

2 

2 
2 

1 

1 

2 
2 

1,700 

3,415 
3,415 

$6,000 

ToJai  ..^ 

~ 

$6,000 

There  are  no  capital  costs  associated  with  this  collectioa 

This  estimate  is  based  on  the  number 
of  new  color  additive  petitions  received 
in  1994.  Although  the  burden  varies 
with  the  tyfe  of  petition  submitted,  a 
color  additive  petition  involves 
analytical  work  and  appropriate 
toxicology  studies,  as  well  as  the  work 
of  drafting  the  petition  itself.  Because 
labeling  requirements  under  §  70.25  for 
a  particular  color  additive  involve 
information  required  as  part  of  the  color 
additive  petition  safety  review  process, 
the  estimatf  for  number  respondents  is 
the  same  fo^^  §  70.25  as  for  §  71.1,  and 
the  burden  hours  for  labeling  are 
included  in  the  estimate  for  §  71.1. 


Dated:  September  3, 1996. 
William  K.  Hubbard. 

Associate  Cotmnissioner  for  Policy 

Coordination. 

(FR  Doc.  96-23098  Filed  9-9-96: 8:45  am] 

■LUNG  COOC  CIM-OI-F 


National  Institutes  of  Health 

Ailemative  Medicine  Progiam  Advisory 
Council;  Notice  of  Meeting 

Pursuant  to  sec.  10(d)  of  the  Federal 
Advisory  Committee  Act  (FACA),  as 
amended  (Title  5,  U.S.C.  Appendix  2), 
notice  is  hweby  given  of  the  meeting  of 
the  Alternative  Medicine  Program 
Advisory  Council  on  September  16, 
1996  fiom  8:30  am  to  5  pm  and  on 
September  17  bom  8:30  am  to  1  pm  in 
the  Versailles  II  Room  of  the  Holiday 
Inn,  8120  Wisconsin  Avenue,  Bethesda, 
Maryland. 

Tdb  entire  meeting  will  be  open  to  the 
public.  The  purpose  of  the  meeting  will 
be  to  update  the  Council  on  the  progress 
of  the  Office  of  Alternative  Medicine 
and  obtain  Council's  advice  on  strategic 
planning  for  complementary  and 
alternative  medicine  research.  There 
will  also  be  a  scientific  presentation, 
^Shifting  Paradigms  in  Growth  Factor/ 
Cytokine  Biotechnology:  The  Science, 


the  Paradigm,  the  Interface,"  by  Barbara 
Brewitt,  M.Div.,  Ph.D.,  Chief  Scientist, 
Biomed  Comm,  Inc.  and  Leana 
Standish,  N.D.,  Ph.D.,  Research  Director, 
CAM  Research  Center,  Bastyr 
University.  Attendance  by  the  public 
will  be  limited  to  space  available. 

Ms.  Elizabeth  Clay,  Committee 
Management  Officer,  Office  of 
Alternative  Medicine,  NM,  9000 
Rockville  Pike,  Building  31,  Room  5B37, 
MSC  2182  Bethesda,  MD  20892,  phone 
(301)  594-1990,  fax  (301)  402-4741,  E- 
Mail:  bethclay®heIix.nih.gov,  will 
furnish  the.meeting  agenda,  roster  of 
committee  members,  and  substantive 
program  information  upon  request.  Any 
individual  who  requires  special 
assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  shoidd  contact  Ms. 
Clay  at  the  above  location  no  later  than 
September  11, 1996. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
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to  the  uigent  need  to  proceed  with  the 
meeting  as  scheduled  in  order  to 
address  these  issues  in  a  timely  manner. 

Dated:  August  30. 1996. 
Margery  G.  Gnibb, 

Senior  Committee  Management  Specialist, 
NDi. 

(FR  Doc  96-22996  Filed  9-9-96;  8:45  am] 
BNXMG  COM  414O-01-M 


Genetic  Testing  Task  Force;  Notice  of 
Meeting 

Notice  is  hereby  given  of  the  fourth 
meeting  of  the  Task  Force  on  Genetic 
Testing  of  the  National  Institutes  of 
Health-Department  of  Energy  Joint 
Working  Group  on  the  Ethical,  Legal, 
and  Social  Implications  of  Human 
Genome  Research  (ELSI  Working  Group) 
on  Tuesday,  September  24, 1996, 1:00 
pm  to  recess;  Wednesday,  September 
25, 1996,  7:30  am  to  adjournment,  at  the 
Clarion  Hotel  at  Mount  Vernon  Square. 
612  Cathedral  Street,  Baltimore, 
Maryland,  (410)  727-7101. 

CONTACT  PERSON:  Neil  Holtzman, 
M.D..  M.P.H.,  Genetics  and  Public 
Policy  Studies,  The  Johns  Hopkins 
Medical  Institutions,  550  Noith 
Broadway,  Suite  511,  Baltimore, 
Muyland  21205,  (410)  955-7894. 

The  Task  Force  has  developed  Interim 
Principles  primarily  regarding  scientific 
validation  of  new  tests;  laboratory 
quality;  and  education,  coimseling,  and 
delivery.  At  this  meeting,  the  Task  Force 
will  continue  its  consideration  of 
recommendations  to  implement  the 
Interim  Principles,  as  well  as  revisions 
to  the  Interim  Principles.  The  Interim 
Principles  are  available  on  the  World 
Wide  Web  at:  http:// 
infonet.  welch .  jhu  .edu/policy /genetics/ 

Individuals  who  plan  tq  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  acconunodations,  should 
contact  Dr.  Holtzman  in  advance  of  the 
meeting. 

Dated:  September  4, 1996. 
Margery  G.  Gmbb. 

Senior  Committee  Management  Specialist, 
NUi. 

(FR  Doc.  96-23012  Filed  9-9-96;  8:45  am) 
BILUNG  COOE  414e-01-M 


Notice  of  Meeting 

Notice  is  hereby  given  of  the  open, 
public  hearing  of  the  National  Institutes 
of  Health-Department  of  Energy  Joint 
Working  Group  on  the  Ethical,  Legal, 
and  Social  Implications  of  Human 
Genome  Research  (ELSI  Working  Group) 
Evaluation  Committee,  on  Wednesday, 
October  23, 1996,  9:00  am  to  noon  at 


Hotel  Sofitel  Chicago,  5550  N.  River 
Road,  Rosemont,  Illinois  60018-5194; 
TEL:  (847)  678-4488. 

Contact  Person:  Bettie  Graham,  Ph.D., 
NIH/NCHGR  Bldg.  38A,  Rm.  614. 
Bethesda.  MD  20892;  (301)  496-7531. 

The  ELSI  Working  Group  Evaluation 
Committee  has  been  charged  with 
evaluation  of  the  ELSO  activities  and 
role  of  external  advisors  in  the  ELSO 
program.  The  Committee  will  assess 
how,  in  the  near  term,  it  would  be  best 
to  structure  input  on  ELSI  issues  raised 
by  and  as  a  consequence  of  the  Human 
Genome  Project.  The  Committee  will 
also  assess  how,  in  the  longer  term,  it 
would  be  best  to  structure  input  on  ELSI 
issues  raised  more  generally  by  research 
involving  himian  genetics.  The 
Committee  is  seeking  public  comments 
on  the  following  questions: 

1.  What  role  should  external  advisors 
(currently  the  ELSI  Working  Group) 
play  in  the  ELSI  program? 

2.  How  should  the  external  ELSI 
advisors  relate  to  other  government 
and  private  groups  studying  these 
issues? 

3.  How  should  the  external  ELSI 
advisors  relate  to  other  institutes, 
programs,  and  entities  at  the  National 
Institutes  of  Health  (NIH)  and 
Department  of  Energy  (DOE)  with  a 
shared  research  interest? 

4.  To  whom  at  the  NIH  and  the  DOE 
should  the  external  advisors  report? 

5.  What  procedures  should  be 
estabUshed  for  appointment  of 
members,  priority  setting,  budget, 
staffing,  and  policy  development? 

6.  What  changes,  if  any,  will  be 
necessary  in  the  ELSI  program  as  the 
focus  of  research  shifts  away  bom 
genomics? 

Individuals  or  representatives  of 
organizations  wishing  to  make  an  oral 
presentation,  of  no  more  than  five 
minutes,  to  the  ELSI  Working  Group 
Evaluation  Committee,  on  Wednesday, 
October  23,  should  submit  their  name, 
affiUation,  address,  telephone  number, 
and  summary  of  their  remarks  to  Dr. 
Graham  at  the  above  address  by  October 
14.  Those  making  oral  comments  to  the 
Committee  will  be  accommodated  to  the 
extent  possible  during  the  time  allotted 
for  oral  public  comments.  Wiitten 
comments  will  be  accepted  up  to 
October  14. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Dr.  Graham  two  weeks  in 
advance  of  the  meeting. 

Individuals  who  are  unable  to  attend 
the  pubUc  meeting,  but  who  would  like 
to  submit  comments  may  do  so  by 


writing  to  Mark  A.  Rothstein,  Co-Chair. 
ELSI  Working  Croup  Evaluation 
Committee,  Health  Law  and  Policy 
Institute,  University  of  Houston, 
Houston,  TX  77204-«381  or  to  the 
Committee  by  e-mail  at: 
elsiwgdnet,bio.net. 

Dated:  September  4. 1996. 
Mergery  G.  Grvw. 
Senior  Committee  Management  Specialsit, 

Nm. 

(FR  Doc  96-23008  Filed  »-»-96;  8:45  am) 

DHJJNQ  COM  4140-4VM 


Notice  of  Meeting  of  the  National 
Bioethics  Advisory  Commission 
(NBAC) 

summary:  Pursuant  to  Section  10(d)  of 
the  Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  this 
notice  is  hereby  given  to  annoimce  an 
open  meeting  of  the  National  Bioethics 
Advisory  Commission  (NBAC).  The 
purpose  of  the  meeting  is  to  address:  (i) 
the  protections  of  the  rights  and  welfare 
of  himian  research  subjects  and  (ii)  the 
management  and  use  of  genetic 
information. 

DATES:  October  4, 1996,  8:30  a.m.-4:30 
p.m. 

PLACE:  Conference  Room  10,  Building 
31,  National  Institutes  of  Health,  9000 
Rockville  Pike,  Bethesda,  Maryland 
20892. 

SUPPLEMENTARY  INFORMATION:  The 
President  estabUshed  the  National 
Bioethics  Advisory  Commission  (NBAC) 
by  Executive  Order  12975.  October  3, 
1995.  The  purpose  of  the  NBAC  is  to 
provide  advice  and  make 
recommendations  to  the  National 
Science  and  Technology  Council,  and 
other  appropriate  entities  on  bioethical 
issues  arising  from  research  on  human 
biology  and  behavior  and  the 
applications,  including  the  clinical 
appUcations,  of  that  research. 

Tentative  Agenda 

Friday.  October  4,  1995 

8:30  a.m.  Call  to  order,  opening  remarks, 
and  introductions 

8:45  a.m.  Presentations  by 
spokespersons  for  members  of  the 
U.S.  Senate  and  U.S.  House  of 
Representatives  and  discussion  with 
and  among  NBAC  members 

10:30  a.m.  Break 

10:50  a.m.  Morning  presentations  and 
discussions  continue 

11:45  a.m.  Lunch 

1:00  p.m.  Presentations  by 
AdJoiinistration  spokespersons  and 
discussion  vfith  and  among  NBAC 
members 
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2:30  p.m.  Break 

2:50  p.m.  Afternoon  presentatioiis  and 

discussions  continue 
3:20  p.m.  Public  comment 
4:20  pjn.  NBAC  members  and  staff 

discussion 
4:30  p.m.  Ad)oum 

PaUic  PaitldpatieB 

The  meeting  is  open  to  the  public 
with  attendance  liinited  to  s^ce 
available.  Members  of  tbe  public  who 
wish  to  make  oral  statements  shouid 
contact  NBAC  at  the  address  or 
telephone  number  listed  below  at  least 
seven  business  days  prior  to  the 
meeting.  Reesonable  provisions  will  be 
made  to  indude  on  the  agenda 
presentatioiis  by  persons  requesting  an 
opportunity  to  speak.  Individuals  who 
plui  to  attend  the  meeting  and  need 
special  assistance,  such  as  sign  language 
interpretation  or  other  special 
accommodations  should  also  contact 
NBAC  at  tho  address  or  telephone 
number  listed  below  at  least  seven 
business  days  prior  to  the  meeting. 
Persons  who  wish  to  file  written 
statements  with  NBAC  may  do  so  at  any 
time. 

FOR  FUfrmCR  mFOraUTKM  CONTACT: 
Patricia  Noiris,  Commimications 
Director,  National  Bioethics  Advisory 
Commission.  MSC-7508, 6100 
Executive  Boulevard,  Suite  3C01, 
Rockville.  Maryland  20892-7508. 
telephone  301-402-4242,  fax  nos.  301- 
480-6900  or  301-402-2071., 

Dated:  Sep^mber  3, 1996. 
Mai-garjr  G.  Qrohb, 

Senior  Comntittee  Management  Specialist, 

NIH. 

(FR  Doc.  96-13006  Filed  9-9-96;  8:45  am] 

■■JJNQ  OOOe  4i4*-ti-M 


NatfofMl  Cancer  ln«lilu«a;  Nollce  of 
Meeting 

Notice  is  hereby  given  of  the  meeting 
of  the  National  Cancer  Institute  Board  of 
Scientific  Advis(H9  Prevention  Program 
Woridng  Group,  September  17, 1996  at 
the  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue.  Chevy  Chase, 
Maryland.  J 

The  meeting  wiU  be  open  to  the 
public  on  September  17, 1996  bom  8:00 
a.m.  to  8:30  a.m.  for  general 
in&oductorf  remarks  and 
announcements  relating  to  the 
Institute's  Prevention  Programs. 

The  meeting  will  be  closed  to  the 
public  on  September  17, 1996  bom  8:30 
a.m.  to  adjournment  for  discussion  of 
confidential  issues  relating  to  the 
review,  discussion  and  evaluation  of 
individual  programs  and  pmjodts 
conducted  by  die  NQ  Prevention 


Program.  These  discussions  will  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  including 
consideration  of  personnel 
quaHficadons  and  performance,  the 
competence  of  individual  investigators 
and  similar  matters,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasioii  of  personal 
privacy. 

Information  pettaining  to  the  meeting 
may  be  obtained  fitun  Dr.  Jack  Ouber, 
Executive  Secretary,  National  Cancer 
Institute  Prevention  Program  Working 
Group,  National  Cancer  Institute,  6130 
Executive  Blvd.,  EPN.  Rm.  540, 
Bethesda.  MD  20892.  (301-496-9740). 
Individuals  who  plan  to  attend  and 
need  special  assistance  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations  should 
contact  Dr.  Jack  (knber  in  advance  of 
the  meeting. 

Dated:  Augiut  30, 1996. 
SubsbK.  Faldaaa. 
Coaunjttee  Management  Officer.  NIH. 
(FR  Doc.  96-23000  Filed  9-9-96;  8:45  am] 

ooae  4i4e-tt-ii 


National  Caneerlnstnule:  NoHcaof 
lAeeting 

Notice  is  hereby  given  of  the  meeting 
of  the  National  Cancer  Institute  Board  of 
Scientific  Advisors  Clinical  Trials 
Working  Group,  September  16-17, 1996 
at  the  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase, 
Maryland. 

This  meeting  will  be  open  to  the 
public  on  September  16. 1996  fit>m  8:00 
am  to  8:30  am  for  introductory  remarks 
and  discussion  of  the  Institutes  riinir<il 
Trails  Extramural  Program  and 
September  17, 1996  from  8:00  am  to 
2:00  pm  to  discuss  priority  setting  in 
clinical  trials. 

The  meeting  will  be  closed  to  the 
public  on  September  16, 1996  from  8:30 
am  to  recess  and  on  September  17, 1996 
from  2:00  pm  to  adjoununent  for 
discussion  of  confidential  issues 
relating  to  the  review,  discussion  and 
evaluation  of  individual  programs  and 
projects  conducted  by  the  Clinical  Trials 
Extramural  Program.  These  discussions 
will  reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
including  consideration  of  personnel 
qualifications  and  performance,  the 
competence  of  individual  investigators 
and  similar  matters,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 


Information  pertaining  to  the  meeting 
may  be  obtaineid  from  Dr.  John  Cole.  ED. 
Executive  Secretary.  National  Cancer 
Institute  Clinical  Trials  Working  Group. 
National  Cancer  Institute,  6130 
Executive  Blvd.,  EPN,  Rm.  540. 
Bethesda.  MD  20892.  (301-496-1718). 
Individuals  who  plan  to  attend  and 
need  special  assistance  such  as  sign 
language  interpretation  or  other 
reason^le  acconunodations  should 
contact  Dr.  John  Cole,  m  in  advance  of 
the  meeting. 

Dated:  August  30, 1996. 
Susan  K.  Feldmaa. 
Committee  Management  Officer,  NIH. 
[FR  Doc.  9fr-23003  Filed  9  0  96;  8:45  am] 
■maw  oooe  4i4e-ei-M 


MaMonal  Cancr  IwaMtula;  Hotica  of 
MaeUnQ 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  a  meeting  of 
the  President's  Cancer  Panel. 

This  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  by  the  public  limited  to 
space  available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below. 

This  meeting  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sec.  552b(c)(9),  Title  5,  U.S.C.  for 
disciission  of  futiue  meetings  and 
preparation  of  the  aimual  report  to  the 
President.  These  discussions  could 
disclose  information,  the  premature 
disclosure  of  which  would  be  likely  to 
significantly  fiiutrate  implementation  of 
proposed  action  the  Panel  may  plan  to 
take. 

Carole  Frank,  the  Committee 
Management  Officer,  National  Cancer 
Institute,  Executive  Plaza  North,  Room 
630M,  6130  Executive  Blvd.,  MSC  7405. 
Bethesda,  MD  20892-7405  (301/496- 
5708)  will  provide  a  summary  of  the 
meeting  and  the  roster  of  committee 
members  upon  request.  Other 
information  pertaining  to  the  meetings 
may  be  obtained  from  the  contact 
person  indicated  below. 

Committee  Name:  President's  Cancer 
Panel. 

Dated:  September  23-24. 1996. 

Place:  Henry  B.  Gonzalez  Convention 
Center,  200  East  Market,  San  Antonio, 
TX  78205. 

Closed:  September  23. 1996-7:00  p.m. 
to  9:00  p.m. 

Agenda:  Planning  session  to  discuss 
fiitiue  meetings  and  preparation  of  the 
mandatory  aimual  report  of  the 
Chairman  to  the  President. 
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Open:  September  24, 1996-8:30  a.m. 
to  5:00  p.m. 

Agenda:  Managed  Care's  Role  in  the 
War  on  Cancer:  Issues  of  Access  in 
Today's  Health  Care  System. 

Contact  Person:  Dr.  Maureen  O. 
Wilson,  Executive  Secretary,  National 
Cancer  Institute,  Building  31,  Room 
4A48,  Bethesda,  MD  20892,  301/496- 
1148. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  urgent  need  to  proceed  with  the 
meeting  as  scheduled  to  address  these 
issues  in  a  timely  manner. 

Dated:  September  4, 1996. 

Mai^ny  G.  Gnibb, 

Senior  Committee  Management  Specialist, 
NIH  Committee  Management  Officer,  NIH. 

[FR  Doc.  96-23009  Filed  9-9-96;  8:45  am] 

MLUNQ  COOE  4140-01-11 


National  Center  for  Research 
Resources;  Notice  of  Ctosed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Conunittee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Center  for  Research  Resources 
Special  Emphasis  Panel  (SEP)  meeting: 

Name  of  SEP:  NCRR  Minority  Initiative;  K- 
12  Teachers  and  High  School  Students. 

Date:  September  26-27, 1996. 

Time:  8:30  a.m. 

Place:  Bethesda  Holiday  Inn,  Connecticut 
Room,  8120  Wisconsin  Avenue,  Bethesda, 
Maryland  20814,  (301)  652-2000. 

Contact  Person:  Dr.  John  Lymangover,  Dr. 
Sharon  Moss,  Scientific  Review 
Administrators,  6705  Rockledge  Drive,  MSC 
7965,  Room  6018,  Bethesda,  MD  20892-7965. 
(301)  435-0820. 

Purpose/ Agenda:  To  evaluate  and  review 
grant  applications. 

This  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C 
Applications  and/or  prop>osals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
imwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.389,  Research  Centers  in 
-Minority  Institutions,  National  Institutes  of 
Health,  HHS) 

Dated:  August  30, 1996. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  96-22999  Filed  9-9-96;  8:45  am] 
Ba4JNQ  COOC  4140-01-M 


National  Center  for  Research 
Resources;  Notice  of  Cloeed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting: 

Name  of  Committee:  Scientific  and 
Technical  Review  Board  on  Biomedical  and 
Behavioral  Research  Facilities. 

Dotes  of  Meeting.  October  IS,  1996. 

Time:  8:00  a.m. — until  adjournment. 

Place  of  Meeting:  The  Bethesda  Ramada, 
8400  Wisconsin  Avenue,  Bethesda,  MD 
20814,  Tel:  (301)  654-1000. 

Scientific  Review  Administrator.  Dr.  Jill 
Carrington,  National  Institutes  of  Health,  1 
Rockledge  Center.  Room  6018.  6705 
Rockledge  Drive,  MSC  7965.  Bethesda,  MD 
20892-7965.  Telephone:  (301)  435-0822. 

Purpose/Agenda:  To  review  and  evaluate 
grant  applications. 

The  meeting  will  be  cloeed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6).  Title  5,  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.167  Research  Facilities 
Improvement  Program,  National  Institutes  of 
Health,  HHS) 

Dated:  September  4, 1996. 
Margery  G.  Gnibb, 

Senior  Committee  Management  Specialist, 
NIH. 
(FR  Doc.  96-23014  Filed  9-9-96;  8:45  am] 

MLUNQ  COOE  4140-01-M 


National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Heart,  Lung,  and  Blood 
Institute  Special  Emphasis  Panel  (SEP) 
meetings: 

Mune  of  SEP:  Review  of  Clinical  Centers 
for  Lung  Volume  Reduction  Surgery  for 
Emphysema:  A  Multi-center  Assessment  and 
Prospective  Patient  Registry. 

Date:  September  24-25, 1996. 

Time:  7:00  p.m. 

Place:  Woodfin  Suites,  1380  Piccard  Drive, 
Rockville,  Maryland  20850. 

Contact  Person:  S.  Charles  Selden,  Ph.D., 
Two  Rockledge  Center,  Room  7196, 6701 
Rockledge  Drive,  Bethesda,  MD  20892-7924, 
(301)  435-0288. 

Purpose/Agenda:  To  review  and  evaluate 
contract  proposals. 

Name  of  SEP:  Review  of  Clinical 
Coordinating  Center  for  Lung  Volume 
Reduction  Surgery  for  Emphysema:  A  Multi- 


center  Assessment  and  Prospective  Patient 
Registry. 

Dote:  September  26, 1996. 

Time:  7«)  a.m. 

Place:  Woodfin  Suites,  1380  Piccard  Drive. 
Rockville,  Maryland  20850. 

Contact  Person:  S.  Charles  Selden.  Ph.D., 
Two  Rockledge  Center  .Room  7196, 6701 
Rockledge  Drive,  Bethesda.  MD  ^0892-7924, 
(301)435-0288. 

Purpose /Agenda:  To  review  and  evaluate 
contract  proposals. 

Name  of  SEP:  Review  of  the  Institutional 
National  Research  Service  Awards  (T32s),  the 
Independent  Scientist  Awards  (K02s)  and  the 
Mentored  Clinical  Scientist  Development 
Awards  (K08s). 

Date:  October  21-22. 1996. 

Time:  8:00  a.m. 

Place:  DoubleTree  Hotel,  1750  Rockville 
Pike,  Rockville,  Maryland  20852. 

Contact  Person:  S.  Charles  Selden,  Ph.D., 
Two  Rockledge  Center,  Room  7196.  6701 
Rockledge  Drive.  Bethesda.  MD  20892-7924, 
(301)  435-0288. 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications. 

These  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth  in 
sees.  552b(c)(4)  and  552b(c)(6).  Title  5,  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  profxisals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research;  93.838,  Lung  Diseases 
Research;  and  93.839,  Blood  Diseases  and 
Resoiuces  Research,  National  Institutes  of 
Health) 

Dated:  August  30, 1996. 
Susan  K.  Feldman, 

Committee  Management  Officer,  HBi. 
[FR  Doc.  96-22997  Filed  9-9-96;  8:45  am) 

8ILUNQ  COOC  414»^-M 


National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Meeting 

Piu^uant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  following  National  Heart,  Lung,  and 
Blood  Institute  Special  emphasis  Panel. 

The  meeting  will  be  open  to  the 
public  to  provide  concept  review  of 
proposed  contract  or  grant  solicitations. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
inform  the  Contact  Person  Usted  below 
in  advance  of  the  meeting. 

Name  o/ Pane/:  Tuberculosis/ AIDS. 

Dates  of  Meeting:  September  25, 1996. 

Time  of  Meeting:  8:00  a.m. 

Place  of  Meeting:  Prospect  Associates,  1801 
rockville  Pike,  Rockville,  Maryland. 

Agenda:  Status  of  Tuberculosis  and  AIDS 
as  it  Relates  to  the  Lung.  Discussion  of  Future 
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Initiatiws  with  Emphasis  on  Basic 
Mechanising  and  Utilization  of  Animal 
Medals. 

Contact  Berson:  Hannah  H.  Paavy.  M.O., 
NHLBI/DLO.  Two  Rockledge  Canter,  6701 
RocUedge  Drive.  Rm.  10018.  MSC  7952, 
Bethesda.  Maryland  20892.  (301)  435-0222. 

This  notice  is  being  publishad  less  than 
fifteen  days  prior  to  the  meeting  d\ie  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  review  and  funding  cycle. 
(Catalog  of  federal  domestic  Assistanoa 
Programs  Not.  93.837,  Heart  and  Vascular 
Diseases  Reaearch;  93.838,  Lung  Diseases 
Rmearch;  aad  93.839,  Blood  Diseases  and 
Resources  Research,  National  institutes  of 
Health) 

Dated:  September  3, 1996. 
MarfBTf  G.  Grabb, 

Senior  NIH  Conunittee  Management 

Specialist. 

(FR  Doc.  96>-230O7  Piled  9-9-96;  8:45  am] 

■UMQ  coo^  4i4a-ei-M 


National  Heart.  Lung,  and  Blood 
Inatitule;  Amended  Notice  of  Meeting 

Notice  i$  hereby  given  of  a  change  in 
the  meeting  of  the  National  Heart,  Lung, 
and  Blood  Institute  Special  Emphasis 
Panel  on  the  Role  of  Iniiactious  Agents 
in  Atheroaclerosis  and  Restenosis, 
September  19, 1996,  8:00  a.m..  which 
was  published  in  the  Federal  Register 
on  August  15.  1996  (61  FR  24230). 

The  meeting  was  to  have  been  held  at 
the  National  Institutes  of  Health, 
Building  31.  Room  5A16,  Bethesda, 
Maryland,  but  has  been  changed  to  the 
Ramada  Inn  Rockville,  1775  Rockville 
Pike,  Rockville,  Maryland.  As 
previously  advertised,  the  meeting  is 
open  to  th^  public. 

Dated:  Se|>tember  4, 1996. 
MarseryG.Gndib, 

Senior  ComfnitteeManagement  Specialist, 

NIH. 

(FR  Doc.  96r23010  Filed  9-»-^:  8:45  am) 

MUMQ  oooe  4140-ei-ai 


Hear 


National  Heart  Lung,  and  Blood 
Institute;  Cancellation  of  Meeting 

Notice  is  hereby  given  of  the 
cancellation  of  the  National  Heart,  Lung-, 
and  Blood  Institute  Special  Emphasis 
Panel  on  Bone  Marrow  Transplantation 
in  Sickle  Cell  Anemia,  September  24, 
1996,  which  was  published  in  the 
Federal  Register  on  August  16, 1996  (61 
FR  42638). 

The  meeting  is  cancelled  due  to 
scheduling  conflicts,  and  will  be 
rescheduled  at  a  later  date. 


Dated:  September  4, 1996.  '  ^ 

MargvyG.GnMi, 

Senior  Committee  Management  Specialist, 
NIH. 

(FR  Doc  96-23015  Filed  9-9-96;  8:45  am] 
I  COM  4Ma-*i-« 


NMIonal  InstHule  of  ANergy  and 
Mectioua  Diaeeeee:  Nodce  of  Cleeed 


Pursuant  to  Section  10(d)  of  die 
Federal  Advisory  Conunittee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
Naticmal  Institute  of  Allergy  and 
Infectious  Diseases  Special  Emphasis 
Panel  (SEP)  meeting: 

Maine  of  SEP:  Pediatric  AIDS  Clinical 
Trails. 

Date:  September  30— October  3. 1996. 

Time:  7:00  p.m. 

Place:  Ceoigetown  Holiday  Iim,  2101 
Wisconsin  Avenue,  N.W.,  Washington,  DC 
20007,  (202)  338-4600. 

Contact  Person :  Dr.  Peter  Jackson, 
Scientific  Review  Adm.,  6003  Executive 
Boulevard,  Solar  Bldg.,  Room  4Cl0, 
Bethesda.  MD  20892-7610,  (301)  496-6426. 

Purpose/ Agenda:  To  evaluate  grant 
applications. 

The  meeting  will  be  closed  in  accordance 
nvith  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
Applications  and/or  im)posals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  Individuals  associated  with  the 
applications  and/or  profxisals,  the  disclosure 
of  which  would  constitute  a  clearly 
imwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.855,  Immunology,  Allergic 
and  Immunologic  Diseases  Research;  93.656, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health.) 

Dated:  August  30, 1996. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  96-22998  Filed  9-9-96;  8:45  am] 

MUJNQ  OOOC  4140-01-M 


National  institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Meeting: 
Mlcrol>lology  and  Infectious  Diseaees 
Research  Committee 

Ptusuant  to  F*ub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Microbiology  and  Infectious  Diseases 
Research  Committee,  National  Institute 
of  Allergy  and  Infectious  Diseases,  on 
October  10, 1996.  at  the  Holiday  Inn 
Gaithersburg,  Walker  Room,  2 
Montgomery  Village  Avenue, 
Gaithersburg,  Maryland. 

The  meeting  will  be  open  to  the 
public  firom  8  a.m.  to  9  a.m.  on  October 


10,  to  discuss  administrative  details 
relating  to  committee  business  and  far 
program  review.  Attendance  by  the 
public  will  be  limited  to  sp>ace  available. 
In  accordance  with  the  provisions  set 
fwth  in  sees.  552b(c)(4)  and  552b(cH6). 
Title  5,  U.S.C.  and  sec.  10(d)  of  Public 
Law  92-463,  the  meeting  %rill  be  closed 
to  the  public  for  the  review,  discussion, 
and  evaluation  of  individual  grant 
applications  and  contract  proposals 
£KMn  9  a.m.  imtil  adjournment.  These 
applications,  proposals  and  the 
(fiscussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material  and 
personal  information  concerning 
individuals  associated  with  the 
applications  and  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  imwarranted  invasion  of 
personal  privacy. 

Ms.  Claudia  Goad,  Committee 
Management  Officer,  National  Institute 
of  Allergy  and  Infiectious  Diseases,  Solar 
Building,  Room  3C26,  National 
Institutes  of  Health,  Bethesda, 
Maryland,  301-496-7601,  vsrill  provide  a 
summary  of  the  meeting  and  a  roster  of 
committee  members  upon  request. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  acconunodations,  should 
contact  Ms.  Goad  in  advance  of  the 
meeting. 

Dr.  Gary  Madonna,  Scientific  Review 
Administrator,  Microbiology  and 
Infectious  Diseaseis  Research  Committee, 
NIAID,  NIH,  Solar  Building,  Room 
4C21,  Rockville,  Maryland  20892, 
telephone  301-496-3528,  will  provide 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.856,  MiciDbiology  and 
Infectious  Diseases  Research,  National 
Institutes  of  Health) 

Dated:  Aug><st  30, 1996. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  96-23001  Filed  9-9-96;  8:45  am] 
MJJNQ  CODE  4140-01-M 


National  Institute  of  Mental  Health; 
Amended  Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  Board  of  Scientific 
Counselors,  National  Institute  of  Mental 
Health,  which  was  published  in  the 
Federal  Register  on  August- I'S,  1996  (61 
FR  42430). 

This  committee  was  to  have  convened 
at  8:30  a.m.  on  September  19  in  Room 
1B07,  Building  36,  National  Institute  of 
Health  in  Bethesda,  MD.  The  starting 
date  has  been  changed  to  September  18. 
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Dated:  August  30. 1996. 
SouB  K.  Feldaui, 
Committee  h4anagement  Officer,  NIH 
(PR  Doc.  96-23002  Filed  9-9-96;  8:45  am]. 
I  0001  414»-«1-M 


NaHonal  InsMuta  on  Afling;  Amandad 
NoUca  of  Ooaad  Maaling 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  National  Institute  on 
Aging  Special  Emphasis  Panel,  National 
Institute  on  Aging,  September  10, 1996, 
Gateway  Building.  7201  Wisconsin 
Avenue,  Bethesda,  Maryland  which  was 
published  in  the  Federal  Regista*  on 
AlJ^st  23,  (61  FR  43557). 

This  committee  was  to  have  convened 
at  1:00  p.m.  on  September  10,  but  has 
been  changed  to  12:00  p.m.  on 
S^tember  9.  The  location  remains  the 
same. 

As  previously  announced,  this 
meeting  is  closed  to  the  public. 

Dated:  September  4, 1996. 
Maif«7  G.  Grabb. 
Senior  NIH  Committee  Management 
Specialist. 
(FR  Doc.  96-23011  Filed  9-9-96;  8:45  ami 

BMJJNQ  COOC  4140-01-M 


National  Library  of  Madicina;  Notice  of 
Cloaad  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C,  Appendix  2).  notice 
is  hereby  given  of  the  following 
National  Ubrary  of  Medicine  Sp>ecial 
Emphasis  Panel  (SEP)  meeting: 

Name  of  SEP:  National  Library  of  Medicine 
Special  Emphasis  Panel. 

Date:  September  10, 1996. 

Time:  8:30  a.m. 

Place:  National  Library  of  Medicine  Board 
Room,  8600  Rockville  Pike.  Building  38, 
Bethesda,  Maryland. 

Contact:  Dr.  Roger  W.  Dahlen,  Chief,   '^ 
Biomedical  Information  Support  Branch,  EP, 
8600  Rockville  Pike,  Building  38A,  Rm.  58- 
522,  Bethesda,  Maryland  20894,  301/496- 
4221. 

Purpose/Agenda:  To  evaluate  and  review 
training  grant  applications. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5.  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
'  This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  review  and  funding  cycle. 


(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93-879— Medical  Library 
Assistance,  National  Institutes  of  Health) 

Dated:  August  30, 1996. 
Musaqr  G.  GndUb. 

Senior  NIH  Committae  h4anagement 
Specialist. 

(FR  Doc.  96-22994  Filed  9-»-96;  8:45  am) 

I  OOOC  414»-M-H 


National  Ubrary  of  Madicina;  Noltca  of 
Maattng  of  Iha  Board  of  SciantMc 
Counaalora 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Board  of  Scientific  Counselors, 
National  Library  of  Medicine,  on 
October  10-11, 1996.  in  the  Board  Room 
of  the  National  Library  of  Medicine. 
Building  38.  8600  Rockville  Pike. 
Bethesda,  Maryland. 

The  meeting  will  be  open  to  the 
public  from  9:00  a.m.  to  12:45  p.m.  and 
from  1:45  to  4:45  p.m.  on  October  10 
and  from  9:00  a.m.  to  approximately  12 
noon  on  October  1 1  for  the  review  of 
research  and  development  programs  and 
preparation  of  reports  of  the  Lister  Hill 
National  Center  for  Biomedical 
Communications.  Attendance  by  the 
public  will  be  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Jackie  Ehiley  at  (301)  435- 
3138  in  advance  of  the  meeting. 

br  accordance  with  provisions  set 
forth  in  sec.  552b(c)(6),  Title  5  U.S.C. 
and  sec.  10(d)  of  Public  Law  92-463.  the 
meeting  will  be  closed  to  the  public  on 
October  10,  from  approximately  12:45 
p.m.  to  1:45  p.m.  for  the  consideration 
of  personnel  qualifications  and 
performance  of  individual  investigators 
and  similar  items,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

The  Executive  Secretary,  Dr.  Harold 
M.  Schoolman,  Acting  Director,  Lister 
Hill  National  Center  for  Biomedical 
Communications,  National  Library  of 
Medicine,  8600  Rockville  Pike, 
Bethesda,  Maryland  20894,  telephone 
(301)  496—4441,  will  furnish  summaries 
of  the  meeting,  rosters  of  committee 
members,  and  substantive  {Ht)gram 
information. 

Dated:  August  30, 1996. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  96-23004  Filed  9-9-96;  8:45  am] 

BiUlNO  OOOe  414»-01-M 


Diviaion  of  Raaaaroh  Qranta;  Notioaof 
Cioaad  Mooting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Conunittae  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meeting: 

Purpose/ Agenda:  To  review  individual 
grant  applications. 

Name  of  SEP:  Biological  and  Pfaysiological 
Sciences. 

Date:  September  4, 1996. 

Time:  1:00  p.m. 

Place:  NIH,  Rockledge  2.  Room  4202. 
Telephone  Conference. 

Contact  Person:  Dr.  Gene  Zimmennan, 
Scientific  Review  Administrator,  6701, 
Rockledge  Drive,  Room  4202,  Bethesda, 
Maryland  26892,  (301)  435-1220. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  above  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  grant  review  and  funding 
cycle. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(cK4)  and  552b(c)(6).  Title  5,  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  prof>erty  such  as 
patentable  material  and  p)ersonal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333,  93.337,  93.393- 
93.396,  93.837-93.844,  93.846-93.878, 
93.893,  National  Institutes  of  Health,  HHS) 

Dated:  August  30. 1996. 

Margery  Gnibb, 

Senior  Committee  Management  Specialist, 
NIH. 

(FR  Doc.  96-22995  Filed  9-9-96;  8:45  am] 

BILUNO  COOe  414»41-M 


Division  of  Research  Grants;  Notica  of 
Cloaad  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/ Agenda:  To  review  individual 
grant  applications. 

Name  of  SEP:  Clincal  Sciences. 

Date:  October  2-4,  1996. 

Time:  8:00  a.m. 

Place:  Residence  Iim,  Bethesda,  MD. 

Contact  Person:  Dr.  Jules  Selden,  Scientific 
Review  Administrator,  6701  Rockledge  Drive, 
Room  4108.  Bethesda,  Maryland  20892,  (301) 
435-1785. 

Name  of  SEP:  Clinical  Sciences. 

Date:  October  16-18, 1996. 

Time:  8:00  a.m. 

Mace:  Residence  Inn,  Bethesda,  MD. 
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Contact  Person:  Dr.  Jules  Selden,  Scientific 
Review  Administrator.  6701  Rockledge  Drive, 
Room  4108,  Bethesda,  Maryland  20892,  (301) 
435-1785.  I 

Name  of  SEP:  tiological  and  Physiological 
Sciences. 

Date:  October  20-22. 1996. 

Time:  7:00  a.m. 

Place:  San  Fra4cisco  Marriott  Hotel,  San 
Francisco,  CA. 

Contact  Persoit  Dr.  Nabeeh  Mourad, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive.  Room  4212,  Bethesda, 
Maryland  20892.  (301)  435-1222. 

Name  of  SEP:  Chemistry  and  Related 
Sciences.  I 

Date:  October  ^3, 1996. 

Tune;  8:00  a.m. 

Place:  Holiday  inn.  Chevy  Chase.  MD. 

Contact  Person-  Dr.  Donald  Schneider, 
Scientific  Review  Administrator.  6701 
Rockledge  Drive.  Room  5104,  Bethesda, 
Maryland  20892,  (301)  435-1165. 

Name  of  SEP:  Multidisciplinary  Sciences. 

Date:  October  )8-30, 1996. 

Time:  8:00  a.m, 

Place:  Holiday  Inn,  Bethesda,  MD. 

Contact  Person:  Dr.  Dharam  Dhindsa, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive.  Room  5206,  Bethesda, 
Maryland  20892,  (301)  435-1174. 

Name  of  SEP:  ^iological  and  Physiological 
Sciences. 

Dote:  October  ^.  1996. 

Time:  3:30  p.mi 

Piace:  NIH.  Rockledge  2,  Room  4124. 
Telephone  Confiefence. 

Contact  Person  Dr.  Mushtaq  A.  Khan, 
Scientific  Reviev^i  Administrator,  6701 
Rockledge  Drive. iKoom  4124,  Bethesda, 
Maryland  20892,  boi)  435-1778. 

Name  of  SEP:  (themistry  and  Related 
Sciences. 

Date:  October  3l-November  1, 1996. 

Time:  8:30  a.mi 

Place:  State  Pl^  Hotel,  Washington,  DC 

Contact  Person^  Dr.  Marjam  Behar, 
Scientific  Revievil  Administrator,  6701 
Rockledge  Drive.  Koom  5218,  Bethesda. 
Maryland  20892  (301)  435-1180. 

Name  of  SEP:  ^iological  and  Physiological 
Sciences.  I 

Dote;  Novembet  4-6, 1996. 

Time:  7:30  a.m, 

Place:  Bethesdii  Marriott  Hotel,  Bethesda, 
MD. 

Contact  Persor^  Dr.  Nabeeh  Mourad, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4212,  Bethesda, 
Maryland  20892,1(301)  435-1222. 

Name  of  SEP:  (themistry  and  Related 
Sciences. 

Date:  Novemb*  7-3, 1996. 

Time:  9:00  a.m. 

Place:  Holiday  Inn,  Silver  Spring,  MD. 

Contact  Persort  Dr.  Mike  Radtke,  Scientific 
Review  Administrator.  6701  Rockledge  Drive, 
Room  4176,  Beth^da,  Maryland  20892,  (301) 
435-1728.  I 

The  meetings  will  be  closed  m  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  532b(c)(6),  Title  5,  U.S.C. 
Applications  and  or  proposals  and  the 
discussions  coul<  reveal  confidential  trade 


secrets  or  commercial  property  sucli  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333,  93,337,  93.393- 
93.396,  93.837-93.844.  93.846-93.878, 
93.892,  93,893,  National  bistitutes  of  Health, 
HHS) 

Dated:  September  4. 1996. 
Margery  G.  Gmbb, 

Senior  Committee  Management  Specialist, 
NIH. 

|FR  Doc.  96-23005  Filed  9-9-96;  8:45  am] 

MLUNO  COOe  4140-01-M 


Divteion  of  Research  Grants;  Notica  of 
Closad  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meeting: 

Purpose/ Agenda:  to  review  individual 
grant  applications. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  October  14, 1996. 

Time:  6:00  p.m. 

Place:  Ramada  Inn,  Rockville,  Maryland. 

Contact  Person:  Dr.  Mushtaq  Khan, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4124,  Bethesda, 
Maryland  20892.  (301)  435-1778. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  93.333,  93.337,  93.393- 
93.396,  93.837-93.844,  93.846-93.878, 
93.892,  93.893,  National  Institutes  of  Health, 
HHS) 

Dated:  September  4, 1996. 

Margery  Grubb, 

Senior  Committee  Management  Specialist, 
NIH. 

(FR  Doc.  96-23013  Filed  9-9-96;  8:45  am)  |FR  Doc.  96-23016  Filed  9-9-96;  8:45  am) 


Purpose/Agenda:  To  review  individual 
grant  applications. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  October  14. 1996. 

Time:  SHO  p.m. 

Place:  Ramada  Inn,  Rockville,  Maryland. 

Contact  Person:  Dr.  Sooja  Kim,  Scientific 
Review  Administrator,  6701  Rockledge  Drive, 
Room  4120,  Bethesda,  Maryland  20892,  (301) 
435-1780. 

Name  of  SEP:  Chemistry  and  Related 
Sciences. 

Date:  October  23-25, 1996. 

Time:  8:30  a.m. 

Place:  Holiday  Inn,  Chevy  Chase, 
Maryland. 

Contact  Person:  Dr.  Nancy  Lamontagne, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4170,  Bethesda, 
Maryland  20892,  (301)  435-1726. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  November  7-8, 1996. 

Time:  8:30  a.m. 

P7ace;  Ramada  Inn,  Rockville,  Maryland. 

Contact  Person:  Dr.  Syed  Amir,  Scientific 
Review  Administrator,  6701  Rockledge  Drive, 
Room  6168,  Bethesda,  Maryland  20892,  (301) 
435-1043. 

Name  of  SEP:  Multidisciplinary  Sciences. 

Date:  November  18-19, 1996. 

Time:  8:30  a.m. 

Place:  Doubletree  Hotel,  Rockville, 
Maryland. 

Contact  Person:  Dr.  Nadarajen 
Vydelingum,  Scientific  Review 
Administrator,  6701  Rockledge  Drive,  Room 
5210,  Bethesda,  Maryland  20892,  (301)  435- 
1176. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.Q 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333,  93.337,  93.393- 
93.396,  93.837-93.844, 93.846-93.878. 
93.892, 93.893,  National  Institutes  of  Health. 
HHS) 

Dated:  September  4, 1996. 
MargnyGmbb, 

Senior  Committee  Management  Specialist, 
NIH. 


aajJNG  OOOE  4140-01-M 


MLLMQ  COOC  4140-01-M 


Division  of  Researcli  Grants;  Notice  of 
Closed  IMeetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 


Substance  Abuse  and  Mental  Health 
Services  Administration  (SAMHSA) 

Notice  of  Meeting 

Pursuant  to  PubHc  Law  92-463, 
notice  is  hereby  given  of  the  following 
meeting  of  the  SAMHSA  Special 
Emphasis  Panel  n  in  September. 
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A  summary  of  the  meeting  may  be 
obtained  from:  Ms.  Dee  Herman, 
Committee  Management  Liaison, 
SAMHSA  Office  of  Extramural 
Activities  Review,  5600  Fishers  Lane, 
Room  17-89,  Rockville,  Maryland 
20857.  Telephone:  (301)443-4783. 

Substantive  program  information  may 
be  obtained  from  the  individual  named 
as  Contact  for  the  meeting  listed  below. 

The  meeting  will  include  the  review, 
discussion  and  evaluation  of  individual 
contract  proposals.  These  discussions 
could  reveal  personal  information 
concerning  individuals  associated  with 
the  proposals  and  confidential  and 
financial  information  about  an 
individual's  proposal.  The  discussion 
may  also  reveal  information  about 
procurement  activities  exempt  from 
disclosure  by  statute  and  trade  secrets 
and  commercial  or  financial  information 
obtained  from  a  person  and  privileged 
and  confidential.  Accordingly,  the 
meeting  is  concerned  with  matters* 
exempt  from  mandatory  disclosure  iir 
Title  5  U.S.Q  5S2b(c)(3).(4),  and  (6)  and 
5  U.S.C.  App.  2,  §  10(d). 

Committee  Name:  SAMHSA  Special 
Emphasis  Panel  n. 

Panel:  Pilot  Studies  of  State 
Performance  and  Outcome 
Measurement  for  Substance  Abuse 
Treatment. 

Meeting  Date:  September  16-19, 1996. 

Place:  Chevy  Chase  Holiday  Inn,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD 
20815. 

Closed:  September  16-18, 1996 — 9:00 
a.m.-5:00  p.m.;  September  19, 1996 — 
9:00  a.m.-Adjoumment 

Contact:  Constance  M.  Burtoff,  M.A.. 
Room  17-89,  Parklawn  Building, 
Telephone:  (301)443-2437  and  FAX: 
(301)443-3437. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  urgent  need  to  meet  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Dated:  September  5, 1996. 
JeriLipov, 

Committee  Management  Officer.  SAMHSA. 
(FR  Doc.  96-23097  Filed  9-9-96;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Modoc  Tribe  of  Oklahoma  Liquor 
Control  Ordinance 

AGENCY:  Bureau  of  Indian  Affairs, 
Interior. 

ACTION:  Notice. 


SUMMARY:  This  Notice  is  published  in 
accordance  with  authority  delegated  by 
the  Secretary  of  the  Interior  to  the 
Assistant  Secretary — Indian  Affairs  by 
209  DM  8,  and  in  accordance  with  the 
Act  of  August  15, 1953, 67  Stat.  586, 18 
U.S.C.  §  1161,  as  interpreted  by  the  U.S. 
Supreme  Court  in  Rice  v.  Rehner,  463 
U.S.  713  (1983).  I  certify  that  Resolution 
No.  95-22,  the  Modoc  Tribaof 
Oklahoma  Liquor  Control  Ordinance, 
was  duly  adopted  by  the  Elected 
Council  of  the  Modoc  Tribe  of 
Oklahoma  on  September  7, 1995.  The 
Ordinance  provides  for  the  regulation 
and  control  of  the  possession  and  sale 
of  liquor  on  Modoc  Tribe  trust  lands. 
DATES:  This  Ordinance  is  effective  as  of 
September  10, 1996. 
FOR  FURTHER  MFORMATION  CONTACT: 
Bettie  Rushing,  Division  of  Tribal 
Government  Services,  1849  C  Street, 
NW,  MS  4641-MIB,  Washington,  D.C., 
20240-40dl;  telephone  (202)  208  -  4400. 
SUPPLEMENTARY  MFORMATKW:  The 
Modoc  Tribe  of  Oklahoma  Liquor 
Control  Ordinance  is  to  read  as  follows: 

Liquor  Control  Ordiaaace  of  the  Modoc 
Tribe  of  Oklahema 

Chapter  I — Introduction 

Section  101.  Title.  This  ordinance 
shall  be  known  as  the  "Modoc  Tribe 
Liquor  Ordinance." 

Section  102.  Authority.  This 
ordinance  is  enacted  pursuant  to  the  Act 
of  August  15, 1953,  67  Stat.  586. 
codified  at  18  U.S.C.  Section  1161,  and 
by  the  authority  of  the  Modoc  Tribe 
Elected  Council. 

Section  103.  Puqjose.  The  purpose  of 
this  ordinance  is  to  regulate  and  control 
the  possession  and  sale  of  liquor  on  the 
Modoc  Tribe  Trust  Land.  The  enactment 
of  a  tribal  ordinance  governing  liquor 
possession  and  sale  will  increase  the 
ability  of  the  Tribal  government  to 
control  the  sale,  distribution,  and 
possession  of  liquor  on  the  Modoc  Tribe 
Trust  Lands,  and  will  provide  an 
important  source  of  revenue  for  the 
continued  operation  and  strengthening 
of  the  tribal  government  and  the 
delivery  of  tribal  eovemment  services. 

Section  104.  Effective  Date.  This 
ordinance  shall  be  effective  on 
certification  by  the  Secretary  of  the 
Interior  and  its  publication  in  the 
Federal  Register. 

Article  1.  Declaration  of  Public  Policy 
and  Purpose 

(a)  The  introduction,  possession,  and 
sale  of  liquor  on  the  Modoc  Tribe  Trust 
Land  is  a  matter  of  special  concern  to 
the  Modoc  Tribe. 

(b)  Federal  law  currently  prohibits  the 
introduction  of  Uquor  into  Indian 


Country  (18  U.S.C.  Section  1154), 
except  as  provided  therein  and 
expressly  delegates  to  the  tribes  the 
decision  regarding  when  and  to  what 
extent  liquor  transactions  shall  be 
permitted,  18  U.S.C  Section  1161. 

(c)  The  Modoc  Tribe  Elected  Council 
finds  that  a  complete  ban  on  liquor 
within  the  Modoc  Tribe  Trust  Land  is 
ineffective  and  unrealistic.  However,  it 
recognizes  that  a  need  still  exists  for 
strict  regulation  and  control  over  liquor 
transactions  within  the  Modoc  Tribe 
I'rust  Land,  because  of  the  many 
potential  problems  associated  with  the 
unregulated  or  inadequately  regulated 
sale,  possession,  distribution,  and 
consumption  of  Uquor.  The  Modoc 
Tribe  Elected  Council  finds  that 
exclusive  tribal  control  and  regulation 
of  liquor  is  necessary  to  achieve 
maximum  economic  benefit  to  the 
Tribe,  to  protect  the  health  and  welfare 
of  tribal  members,  and  to  address 
specific  concerns  relating  to  alcohol  use 
on  the  Modoc  Tribe  Trust  Land. 

(d)  It  is  in  the  best  interests  of  the 
Tribe  to  enact  a  tribal  ordinance 
governing  liquor  sales  on  the  tribal 
lands  and  which  provides  for  exclusive 
purchase,  distribution,  and  sale  of 
liquor  only  on  tribal  lands  within  the 
exterior  boundaries  of  the  Modoc  Tribe 
Trust  Land.  Further,  the  Tribe  has 
determined  that  said  purchase, 
distribution,  and  sale  shall  take  place 
only  at  tribal  ly-owned  enterprises  and/ 
or  tribally-licensed  establishments 
operating  on  land  leased  from  or 
otherwise  owned  by  the  Tribe. 

Article  U.  Definitions 

As  used  in  this  title,  the  following 
words  shall  have  the  following 
meanings  imless  the  context  clearly 
requires  otherwise: 

(a)  "Alcohol"  means  that  substance 
known  as  ethyl  alcohol,  hydrated  oxide 
of  ethyl,  ethanol,  or  spirits  of  wine,  from 
whatever  source  or  by  whatever  process 
produced. 

(b)  "Alcoholic  Beverage"  is 
synonymous  with  the  term  "liquor"  as 
defined  in  Article  11  (f)  of  this  Chapter. 

(c)  "Bar"  means  any  establishment 
with  special  space  and  acconunodatlons 
for  the  sale  of  liquor  by  the  glass  and  for 
consumption  on  the  premises  as  herein 
defined. 

(d)  "Beer"  means  any  beverage 
obtained  by  the  alcoholic  fermentation 
of  an  infusion  or  decoction  of  pure 
hops,  or  pure  extract  of  hops  and  pure 
barley  malt  or  other  wholesome  grain  or 
cereal  in  pure  water  and  containing  the 
percent  of  alcohol  by  volume  subject  to 
regulation  as  an  intoxicating  beverage  in 
the  state  where  the  beverage  is  located. 
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(e)  "Elected  Council"  means  the 
Modoc  Tribe  Elected  Council. 

(f)  "Liquor*'  includes  all  fermented, 
spirituous,  vihous,  or  mah  liquor  or 
combinations  thereof,  and  mixed  liquor, 
a  part  of  which  is  fermented,  and  every 
liquid  or  solid  or  semisolid  or  other 
substance,  patented  or  not,  containing 
distilled  or  rectified  spirits,  potable 
alcohol,  beer,  wine,  brandy,  whiskey, 
rum,  gin,  aronatic  bitters,  and  all  drinks 
or  drinkable  liquids  and  all  preparations 
or  mixtures  capable  of  human 
consumption  and  any  liquid,  semisolid, 
solid,  or  other  substances,  which 
contains  more  than  one  half  of  one 
percent  of  alcjohol. 

(g)  "Liquor  Store"  means  any  store  at 
which  liquor  is  sold  and,  for  the 
purpose  of  th^s  ordinance,  including 
stores  only  a  |)ortion  of  which  are 
devoted  to  the  sale  of  liquor  or  beer. 

(h)  "Malt  Liquor"  means  beer,  strong 
beer,  ale,  stout  and  porter. 

(i)  "Package"  means  any  container  or 
receptacle  used  for  holding  liquor. 

(j)  "Public  place"  includes  state  or 
county  or  tribal  or  federal  highways  or 
roads;  buildings  and  grounds  used  for 
school  purposes;  public  dance  halls  and 
grounds  adjacent  thereto;  soft  drink 
establishments,  public  buildings,  public 
meeting  halls,  lobbies,  halls  and  dining 
rooms  of  hotels,  restaurants,  theaters, 
gaming  facilities,  entertainment  centers, 
stores,  garages,  and  filling  stations 
which  are  open  to  and/ or  are  generally 
used  by  the  ppblic  and  to  which  the 
public  is  permitted  to  have  unrestricted 
access;  public  conveyances  of  all  kinds 
and  character  and  all  other  places  of 
like  or  similat  nature  to  which  the 
general  publit  has  unrestricted  right  of 
access,  and  w^ich  are  generally  used  by- 
the  public.  Fdr  the  purpose  of  this 
ordinance,  "Public  Place"  shall  also 
include  any  eistablishment  other  than  a 
single  family  home  which  is  designed 
for  or  may  beiused  by  more  than  just  the 
owner  of  the  establishment. 

(k)  "Sale"  ^d  "Sell"  include 
exchange,  ba^er  and  traffic;  and  also 
includes  fhe  selling  or  supplying  or 
distributing,  ^y  any  means  whatsoever, 
of  liquor,  or  <^  any  liquid  known  or 
described  as  peer  or  by  any  name 
whatsoever  ctmmonly  used  to  describe 
malt  or  brewed  liquor  or  of  wine  by  any 
person  to  any  person. 

(1)  "Spiritst  means  any  beverage, 
which  contaiiis  alcohol  obtained  by 
distillation,  including  wines  exceeding 
seventeen  percent  of  alcohol  by  weight. 

(m)  "Wine'*  means  any  alcoholic 
beverage  obtained  by  fermentation  of 
the  natural  contents  of  fruits,  vegetables, 
honey,  milk,  or  other  products 
containing  si^ar,  whether  or  not  other 
ingredients  aie  added,  to  which  any 


saccharine  substances  may  have  been 
added  before,  during  or  after 
fermentation,  and  Containing  not  more 
than  seventeen  percent  of  alcohol  by 
weight,  including  sweet  wines  fortified 
with  wine  spirits,  such  as  port,  sherry, 
muscatel  and  angehca,  not  exceeding 
seventeen  percent  of  alcohol  by  wel^t. 

(n)  "Modoc  Tribe  Council"  means  the 
general  council  of  the  Modoc  Tribe 
which  is  composed  of  the  voting 
membership  of  the  Tribe. 

(o)  "Modoc  Tribe  Trust  Land"  means 
those  lands  which  are  held  in  trust  by 
the  United  States  for  the  Modoc  Tribe 
and  not  for  any  individual  Indian. 

Article  m.  Powers  of  Enforcement 

Section  1 .  The  Elected  Council.  In 
furtherance  of  this  ordinance,  the 
Elected  Council  shall  have  the  following 
powers  and  duties: 

(a)  To  publish  and  enforce  rules  and 
regulations  adopted  by  the  Elected 
Coimcil  governing  the  sale, 
manufacture,  distribution,  and 
possession  of  alcoholic  beverages  on  the 
Modoc  Tribe  Trust  Land; 

(b)  To  employ  managers,  accountants, 
secxirity  personnel,  inspectors  and  such 
other  persons  as  shall  be  reasonably 
necessary  to  allow  the  Elected  Council 
to  perform  its  functions.  Such 
employees  shall  be  tribal  employees; 

(c)  To  issue  licenses  permitting  the 
sale  or  manufacture  or  distribution  of 
liquor  on  Modoc  Tribe  Trust  Land; 

(d)  To  hold  hearings  on  violations  of 
this  ordinance  or  for  the  issuance  or 
revocation  of  licenses  hereunder: 

(e)  To  bring  suit  in  the  appropriate 
court  to  enforce  this  ordinance  as 
necessary; 

(f)  To  determine  and  seek  damages  for 
violations  of  the  ordinance; 

(g)  To  make  such  reports  as  may  be 
required  by  the  Modoc  Tribe  Coimcil; 

(n)  To  collect  taxes  and  fees  levied  or 
set  by  the  Elected  Council  and  to  keep 
accurate  records,  books,  and  accounts. 

Section  2.  Limitations  on  Powers.  In 
the  exercise  of  its  powers  and  duties 
under  this  ordinance,  the  Elected 
Council  and  its  individual  members 
shall  not: 

(a)  Accept  any  gratuity,  compensation 
or  other  thing  of  value  from  any  liquor 
wholesaler,  retailer,  or  distributor  or 
from  any  licensee; 

(b)  Waive  the  immunity  of  the  Modoc 
Tribe  from  suit  without  the  express 
consent  of  the  Elected  Council. 

Section  3.  Inspection  Fights.  The 
premises  on  which  liquor  is  sold  or 
distributed  shall  be  open  for  inspection 
by  the  Elected  Coimcil  at  all  reasonable 
times  for  the  purpose  of  ascertaining 
whether  the  rules  and  regulations  of  the 
Elected  Council  and  this  ordinance  are 
being  complied  with. 


Article  IV.  Sales  of  Liquor 

Section  1.  License  Required.  Sales  of 
liquor  and  alcoholic  beverages  within 
the  exterior  boundaries  at  Modoc  Tribe 
Trust  Land  may  only  be  made  at 
businesses  which  hold  a  Modoc  Tribe 
Liquor  License. 

Section  2.  Sales  for  Cash.  All  liquor 
sales  within  the  Modoc  Tribe  Trust 
Land  boundaries  shall  be  on  a  cash  only 
basis  and  no  credit  shall  be  extended  to 
any  person,  organization,  or  entity, 
except  that  this  provision  does  not 
prevent  the  payment  for  purchases  with 
the  use  of  credit  cards  such  as  Visa. 
MasterCard,  American  Express,  etc  .  . 

Section  3.  Sale  for  Personal 
Consumption.  All  sales  shall  be  for  the 
personal  use  and  consumption  of  the 
purchaser.  Resale  of  any  alcoholic 
beverage  purchased  widiin  the  exterior 
boundaries  of  the  Modoc  Tribe  Trust 
Land  is  prohibited.  Any  person  who  is 
not  licensed  pursuant  to  this  ordinance 
wl)o  purchases  an  alcoholic  beverage 
within  the  boundaries  of  the  Modoc 
Tribe  Trust  Land  and  sells  it,  whether 
in  the  original  container  or  not,  shall  be 
guilty  of  a  violation  of  this  ordinance 
and  shall  be  subject  to  paying  damages 
to  the  Modoc  Tribe  as  set  forth  herein. 

Article  V.  Licensing 

Section  1,  Procedure.  In  order  to 
control  the  proliferation  of 
establishments  on  the  Modoc  Tribe 
Trust  Land  which  sell  or  serve  liquor  by 
the  bottle  or  by  the  drink,  all  persons  or 
entities  which  desire  to  sell  liquor 
within  the  exterior  boundaries  of  the 
Modoc  Tribe  Trust  Land  must  apply  to 
the  Modoc  Tribe  for  a  license  to  sell  or 
serve  liquor. 

Section  2.  Application.  Any  person  or 
entity  applying  for  a  license  to  sell  or 
serve  liquor  on  the  Modoc  Tribe  Trust 
Land  must  fill  in  the  application 
provided  for  this  purpose  by 'the  Modoc 
Tribe  and  pay  such  application  fee  as 
may  be  set  from  time  to  time  by  the 
Elected  Council  for  this  purpose.  Said 
application  must  be  filled  out 
completely  in  order  to  be  considered. 

Section  3.  Issuance  of  License.  The 
Elected  Council  may  issue  a  license  if  it 
believes  that  such  issuance  is  in  the  best 
interests  of  the  Modoc  Tribe  and  its 
members. 

Section  4.  Period  of  License.  Each 
license  may  be  issued  for  a  period  not 
to  exceed  two  (2)  years  from  the  date  of 
issuance. 

Section  5.  Renewal  of  License.  A 
licensee  may  renew  its  license  if  the 
licensee  has  complied  in  full  with  this 
ordinance  provided  however,  that  the 
Elected  Council  may  refuse  to  renew  a 
license  if  it  finds  that  doing  so  would 


Federal  Register  /  VoL  61,  No.  176  /  Tuesday,  September  10.  1996  /  Notices  47765 


not  be  in  the  best  interests  of  the  health 
and  safety  of  the  Modoc  Tribe. 

Section  6.  Revocation  of  License.  The 
Elected  Council  may  revoke  a  license  for 
reasonable  cause  upon  notice  and 
hearing  at  which  the  licensee  is  given  an 
opportimity  to  respond  to  any  charges 
aigainst  it  and  to  demonstrate  why  the 
license  should  not  be  suspended  or 
revoked. 

Section  7.  Transferability  of  License. 
A  license  issued  by  the  Elected  Council 
shall  not  be  transferable  and  may  only 
be  utilized  by  the  person  or  entity  in 
whose  name  it  was  issued. 

Article  VI.  Taxes 

Section  1.  Sales  Tax.  There  is  hereby 
levied  and  shall  be  collected  a  tax  on 
each  retail  sale  of  liquor  or  alcoholic 
beverage  on  the  Modoc  Tribe  Trust  Land 
in  the  amount  of  three  percent  (3%)  of 
the  retail  sales  price.  All  taxes  from  the 
sale  of  liquor  and  alcoholic  beverages  on 
the  Modoc  Tribe  Trust  Land  shall  be 
paid  over  to  the  General  Treasury  of  the 
Modoc  Tribe. 

Section  2.  Taxes  Due.  All  taxes  for  the 
sale  of  liquor  and  alcoholic  beverages  on 
the  Modoc  Tribe  Trust  Land  are  due  on 
the  15A  day  of  the  following  month. 

Section  3.  Delinquent  Taxes.  Past  due 
taxes  shall  accrue  interest  at  2%  per 
month. 

Section  4.  Reports.  Along  with 
payment  of  the  taxes  imposed  herein, 
the  taxpayer  shall  submit  a  monthly 
accounting  of  all  income  from  the  ^e 
or  distribution  of  liquor,  as  well  as  for 
the  taxes  collected. 

Section  5.  Audit.  As  a  condition  of 
obtaining  a  license,  the  licensee  must 
agree  to  the  review  or  audit  of  its  books 
and  records  relating  to  the  sale  of  liquor 
and  alcoholic  beverages  on  the  Modoc 
Tribe  Trust  Land.  Said  review  or  audit 
may  be  done  periodically  by  the  Tribe 
through  its  agents  or  employees 
whenever,  in  the  opinion  of  the  Elected 
Coimcil,  such  a  review  or  audit  is 
necessary  to  verify  the  acciiracy  of 
reports. 

Article  VU.  Rules,  Regulations,  and 
Enforcement 

Section  1.  In  any  proceeding  under 
this  ordinance,  conviction  of  one 
imlawful  sale  or  distribution  of  liquor 
shall  establish  prima  facie  intent  of 
unlawfully  keeping  liquor  for  sale, 
selling  liquor  or  distributing  liquor  in 
violation  of  this  ordinance. 

Section  2.  Any  person  who  shall  sell 
or  offer  for  sale  or  distribute  or  transport 
in  any  manner,  liquor  in  violation  of 
this  ordinance,  or  who  shall  operate  or 
shall  have  liquor  for  sale  in  his 
possession  without  a  license,  shall  be 
guilty  of  a  violation  of  this  ordinance 


subjecting  him  or  her  to  civil  damages 
assessed  by  the  Elected  Council. 

Section  3.  Any  person  within  the 
boundaries  of  the  Modoc  Tribe  Trust 
Land  who  buys  liquor  bom  any  person 
other  than  a  properly  licensed  facility 
shall  be  guilty  of  a  violation  of  this 
ordinance. 

Section  4.  Any  person  who  keeps  or 
possesses  liquor  upon  his  person  or  in 
any  place  or  on  premises  conducted  or 
maintained  by  his  principal  or  agent 
with  the  intent  to  sell  or  distribute  it 
contrary  to  the  provisions  of  this  title, 
shall  be  guilty  of  a  violation  of  this 
ordinance. 

Section  5.  Any  person  who  knowingly 
sells  hquor  to  a  person  under  the 
influence  of  liquor  shall  be  guilty  of  a 
violation  of  this  ordinance. 

Section  6.  Any  person  engaging 
wholly  or  in  part  in  the  business  of 
carrying  passengers  for  hire,  and  every 
agent,  servant,  or  employee  of  such 
person,  who  shall  knowingly  permit  any 
person  to  drink  liquor  in  any  public 
conveyance  shall  be  guilty  of  an  offense. 
Any  person  who  shall  drink  Uquor  in  a 
public  conveyance  shall  be  guilty  of  a 
violation  of  this  ordinance. 

Section  7.  No  person  under  the  age  of 
21  years  shall  consume,  acquire  or  have 
in  his  possession  any  liquor  or  alcoholic 
beverage.  No  person  shall  permit  any 
other  person  under  the  age  of  21  to 
consume  liquor  on  his  premises  or  any 
premises  under  his  control  except  in 
those  situations  set  out  in  this  section. 
Any  person  violating  this  section  shall 
be  guilty  of  a  separate  violation  of  this 
ordinance  for  each  and  every  drink  so 
consumed. 

Section  8.  Any  person  who  shall  sell 
or  provide  any  liquor  to  any  person 
under  the  age  of  21  years  shall  be  guilty 
of  a  violation  of  this  ordinance  for  each 
such  sale  or  drink  provided. 

Section  9.  Any  person  who  transfers 
in  any  manner  an  identification  of  age 
to  a  person  under  the  age  of  21  years  for 
the  piupose  of  permitting  such  person 
to  obtain  liquor  shall  be  guilty  of  an 
offense;  provided,  that  corroborative 
testimony  of  a  witness  other  than  the 
under  age  person  shall  be  a  requirement 
of  finding  a  violation  of  this  ordinance. 

Section  10.  Any  person  who  attempts 
to  purchase  an  alcohoiic  beverage 
through  the  use  of  false  or  altered 
identification  which  falsely  purports  to 
show  the  individual  to  be  over  the  age 
of  21  years  shall  be  guilty  of  violating 
this  ordinance. 

Section  11.  Any  person  guilty  of  a 
violation  of  this  ordinance  shall  be 
liable  to  pay  the  Modoc  Tribe  the 
amount  of  $1,000  per  violation  as  civil 
damages  to  defray  the  Tribe's  cost  of 
enforcement  of  this  ordinance. 


Section  12.  When  requested  by  the 
provider  of  liquor,  any  person  shall  be 
required  to  present  official 
documentation  of  the  bearers  age, 
signature  and  photograph.  Official 
documentation  includes  one  of  the 
following: 

(1)  Drivers  license  or  identification 
card  issued  by  any  state  department  of 
motor  vehicles; 

(2)  United  States  Active  Duty 
Military; 

(3)  Passport 

Section  13.  Liquor  which  is 
possessed,  including  for  sale,  contrary 
to  the  terms  of  this  ordinance  is 
declared  to  be  contraband.  Any  tribal 
agent,  employee  or  officer  who  is 
authorized  by  the  Elected  Council  to 
enforce  this  section  shall  seize  all 
contraband  and  preserve  it  in 
accordance  with  the  provisions 
established  for  the  preservation  of 
impounded  property. 

Section  14.  Upon  being  found  in 
violation  of  the  ordinance,  the  party 
shall  forfeit  all  right,  title  and  interest  in 
the  items  seized  which  shall  become  the 
property  of  the  Modoc  Tribe. 

Article  Mil.  Abatement 

Section  1.  Any  room,  house,  building, 
vehicle,  structure,  or  other  place  where 
liquor  is  sold,  manufactured,  bartered, 
exchanged,  given  away,  furnished,  or 
otherwise  disposed  of  in  violation  of  the 
provisions  of  this  ordinance  or  of  any 
other  tribal  law  relating  to  the 
manufacture,  importation, 
transportation,  pyossession,  distribution, 
and  sale  of  liquor,  and  all  property  kept 
in  and  used  in  maintaining  such  place, 
is  hereby  declared  to  be  a  nuisance. 

Section  2.  The  Chief  of  the  Elected 
Coimcil  or,  if  the  Chief  fails  or  refuses 
to  do  so,  by  a  majority  vote,  the  Elected 
Coimcil  shall  institute  and  maintain  an 
action  in  the  name  of  the  Tribe  to  abate 
and  perpetually  enjoin  any  nuisance 
declared  under  this  article.  In  addition 
to  all  other  remedies  at  tribal  law,  the 
Court  may  also  order  the  room,  house, 
building,  vehicle,  structure,  or  place 
closed  for  a  period  of  one  (1)  year  or 
until  the  owner,  lessee,  tenant,  or 
occupant  thereof  shall  give  bond  of 
sufficient  sum  not  less  than  $25,000 
payable  to  the  Tribe  and  conditioned 
that  liquor  will  not  be  thereafter 
manufactured,  kept,  sold,  bartered, 
exchanged,  given  away,  furnished,  or 
otherwise  disposed  of  in  violation  of  the 
provisions  of  this  ordinance  or  of  any 
other  applicable  tribal  law  and  that  be 
will  pay  all  fines,  costs  and  damages 
assessed  against  him  for  any  violation  of 
this  ordinance  or  other  tribal  liquor 
laws.  If  any  conditions  of  the  bond  be 
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violated,  the  bond  may  be  recovered  for 
the  use  of  the  Tribe. 

Section  JL  In  all  cases  where  any 
person  has  been  found  in  violation  of 
this  ordinance  relating  to  the 
manu&ctuilB,  importation, 
transportation,  possession,  distribution, 
and  sale  of  liquor,  an  action  may  be 
brought  to  ibate  as  a  nuisance  any  real 
estate  or  oUber  property  involved  in  the 
violation  ofthe  ordinance  and  violation 
of  this  ordinance  shall  be  prima  facie 
evidence  that  the  room,  house,  building, 
vehicle,  structure,  or  place  against 
which  such  action  is  brought  is  a  public 
nuisance. 

Article  DC.  Revenue 

Section  H  Revenue  provided  for 
imder  this  ordinance,  from  whatever 
source,  shall  be  expended  for 
administrative  costs  incurred  in  the 
enforcement  of  this  ordinance.  Excess 
funds  shall  be  subject  to  appropriation 
by  the  Elected  Council  for  essential 
governmental  and  social  services. 

Article  X.  Severability  and  Effective 
Date  i 

Section  t.  If  any  provision  or 
application  of  this  ordinance  is 
determined  by  review  to  be  invalid, 
such  determination  shall  not  be  held  to 
render  ine^ectual  the  remaining 
portions  of  this  ordinance  or  to  render 
such  provisions  inapplicable  to  other 
persons  or  circumstances. 

Section  2.  This  ordinance  shall  be 
effective  oi^  such  date  as  the  Secretary 
of  the  Interior  certifies  this  ordinance 
and  publishes  the  same  in  the  Federal 
Reeister. 

Section  $.  Any  and  all  prior 
enactmentslof  the  Elected  Council 
which  are  inconsistent  with  the 
provisions  of  this  ordinance  are  hereby 
rescinded,  i 

Article  XI.  Amendment 

This  ordiliance  may  only  be  amended 
by  a  majority  vote  of  the  Elected 
Council. 


Bi*e 


Dated:  SefAember  3, 1996. 
Ada  E.  Deer, 

Assistant  Secretary— Indian  Affairs. 
|FR  Doc.  96-i23042  Filed  9-9-96;  8:45  am) 
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S6n«ca-Cayuga  Tribe  of  Oklahoma 
Liquor  Corttrol  Ordinance 

AGENCY:  Bilreau  of  Indian  Affairs. 

ACTION:  Notice. 

■^ 

SUMMARY:  This  Notice  is  published  in 
accordancei  with  authority  delegated  by 
the  Secretary  of  the  Interior  to  the 
Assistant  Secretary — Indian  Affairs  by 
209  DM  8.  ind  in  accordance  with  the 


Act  of  August  15, 1953,  67  Stat.  586, 18 
U.S.C.  §  1161,  as  interpreted  by  the 
Supreme  Court  in  Rice  v.  Rehner,  463 
U.S.  713  (1983).  I  certify  that  by 
Resolutions  numbered  09-073196  and 
14-120595,  Liquor  Control  Ordinance, 
were  duly  adopted  by  the  Seneca- 
Cayuga  Tribe  of  Okldioma  on  July  31, 
1996.  The  Ordinances  regiilate  the 
control  of,  the  possession  of,  and  the 
sale  of  liquor  on  Seneca-Cayuga  trust 
lands,  and  is  in  conformity  with  the 
laws  of  Oklahoma. 

DATES:  This  Ordinance  is  effective  as  of 
September  10, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bettie  Rushing,  Division  of  Tribal 
Government  Services,  1849  C  Street 
N.W.,  MS  4603-MIB,  Washington,  D.C. 
20240-4001;  telephone  (202)  208-3463. 
SUPPt.EMENTARY  INFORMATION:  The 
Seneca-Cayuga  Tribe  of  Oklahoma 
Liquor  Control  Ordinance,  Resolutions 
numbered  09-073196  and  14-120595.  is 
to  read  as  follows: 

Liquor  Control  Ordinance  of  The 
Smcea-Cayuga  Tribe  of  Oklahoma 

Chapter  I— Introduction 

Section  101.  Title.  This  ordinance 
shall  be  known  as  the  "Seneca-Cayuga 
Tribal  Liquor  Control  Ordinance." 

Section  102.  Authority.  This 
ordinance  is  enacted  pursuant  to  the  Act 
of  August  15. 1953,  67  Stat.  586. 
codified  at  18  U.S.C.  Section  1161,  and 
by  the  authority  of  the  Seneca-Cayuga 
Tribal  Business  Committee. 

Section  103.  Purpose.  The  piurpose  of 
this  ordinance  is  to  regulate  and  control 
the  possession  and  sale  of  liquor  on  the 
Seneca-Cayuga  Trust  Land.  The 
enactment  of  a  tribal  ordinance 
governing  liquorpossession  and  sale  on 
the  Seneca-Cayuga  Trust  Land  will 
increase  the  ability  of  the  tribal 
government  to  control  the  sale, 
distribution  and  possession  of  liquor  on 
Seneca-Cayuga  Trust  Land  and  will 
provide  an  important  source  of  revenue 
for  the  continued  operation  and 
strengthening  of  the  tribal  government 
and  the  delivery  of  tribal  government 
services. 

Section  104.  Effective  Date.  This 
ordinance  shall  be  effective  on 
certification  by  the  Secretary  of  the 
Interior  and  its  publication  in  the 
Federal  Register. 

Article  1.  Declaration  of  Public  Policy 
and  Purpose 

(a)  The  introduction,  possession,  and 
sale  of  liquor  on  the  Seneca-Cayuga 
Trust  Land  is  a  matter  of  special 
concern  to  the  Seneca-Cayuga  Tribe. 

(b)  Federal  law  currently  prohibits  the 
introduction  of  liquor  into  Indian 
Country  (18  U.S.C  Section  1154), 


except  as  provided  therein  and 
expressly  delegates  to  the  tribes  the 
decision  regarding  when  and  to  what 
extent  liquor  transactions  shall  be 
permitted.  (18  U.S.C.  Section  1161). 

(c)  The  Seneca-Cayuga  Council  finds 
that  a  complete  ban  on  liquor  within  the 
Seneca-Cayuga  Trust  Land  is  ineffective 
and  unreahstic.  However,  it  recognizes 
that  a  need  still  exists  for  strict 
regulation  and  control  over  liquor 
transactions  within  the  Seneca-Cayuga 
Trust  Land,  because  of  the  many 
potential  problems  associated  with  the 
unregulated  or  inadequately  regulated 
sale,  possession,  distribution,  and 
consimiiption  of  liquor.  The  Seneca- 
Cayuga  Council  finds  that  tribal  control 
and  regulation  of  liquor  is  necessary  to 
achieve  maximum  economic  benefit  to 
the  Tribe,  to  protect  the  health  and 
welfare  of  tribal  members,  and  to 
address  specific  concerns  relating  to 
alcohol  use  on  the  Seneca-Cayuga  Trust 
Land. 

(d)  It  is  in  the  best  interests  of  the 
Tribe  to  enact  a  tribal  ordinance 
governing  liquor  sales  on  the  tribal 
lands  and  which  provides  for  exclusive 
purchase,  distribution,  and  sale  of 
liquor  only  on  tribal  lands  within  the 
exterior  boundaries  of  the  Seneca- 
Cayuga  Tribe  Trust  Land.  Further,  the 
Tribe  has  determined  that  said 
purchase,  distribution,  and  sale  shall 
take  place  only  at  tribally-owned 
enterprises  and/or  tribally  licensed 
establishments  operating  on  land  leased 
&x)m  or  otherwise  owned  by  the  Tribe. 

Article  11.  Definitions. 

As  used  in  this  title,  the  following 
words  shall  have  the  following 
meanings  unless  the  context  clearly 
requires  otherwise: 

(a)  "Alcohol"  means  that  substance 
known  as  ethyl  alcohol,  hydrated  oxide 
of  ethyl,  ethanol,  or  spirits  of  wine,  fixim 
whatever  source  or  by  whatever  process 
produced. 

(b)  "Alcoholic  Beverage"  is 
synonymous  with  the  term  "liquor"  as 
defined  in  Article  11(f)  of  this  Chapter. 

(c)  "Bar"  means  any  establishment 
with  special  space  and  accommodations 
for  the  sale  of  liquor  by  the  glass  and  for 
consumption  on  the  premises  as  herein 
defined. 

(d)  "Beer"  means  any  beverage 
obtained  by  the  alcoholic  fermentation 
of  an  infusion  or  decoction  of  pure 
hops,  or  pure  extract  of  hops  and  pure 
barley  malt  or  other  wholesome  grain  or 
cereal  in  pure  water  and  containing  the 
percent  of  alcohol  by  volume  subject  to 
regulation  as  an  intoxicating  beverage  in 
the  state  where  the  beverage  is  located. 


Federal  Register  /  Vol.  61.  No.  176  /  Tuesday,  September  10.  1996  /  Notices  47767 


(e)  "Business  Committee"  means  the 
Seneca-Cayuga  Business  Committee. 

(0  "Liquor"  includes  all  fermented, 
spirituous,  vinous,  or  malt  liquor  (h* 
combinations  thereof,  and  mixed  liquor, 
a  part  of  which  is  fermented,  and  every 
liquid  CH-  solid  or  semisolid  or  other 
substance,  patented  ot  not,  containing 
distilled  or  rectified  spirits,  potable 
akohol,  beer,  wine,  brandy,  whiskey, 
rum,  gin,  aromatic  bitters,  and  all  drinks 
or  drinkable  liquids  and  all  preparations 
or  mixtures  capable  of  human 
consimiption  and  any  liquid,  semisolid, 
solid,  or  other  substances,  which 
contains  more  than  one  half  of  one 
percent  of  alcohol. 

(g)  "Liquor  Store"  means  any  store  at 
which  liquor  is  sold  and,  for  the 
purpose  of  this  ordinance,  including 
stores  only  a  portion  of  which  are 
devoted  to  the  sale  of  liquor  or  beer. 

(h)  "Malt  Liquor"  means  beer,  strong 
beer,  ale,  stout  and  porter. 

(i)  "Package"  means  any  container  or 
receptacle  used  for  holding  liquor. 

(j)  "Public  Place"  includes  state  or 
county  or  tribal  or  federal  highways  or 
roads;  buildings  and  grounds  used  for 
school  purposes:  public  dance  halls  and 
groimds  adjacent  thereto;  soft  drink 
establishments,  public  buildings,  public 
meeting  halls,  lobbies,  halls  and  dining 
rooms  of  hotels,  restaurants,  theaters, 
gaming  facilities,  entertainment  centers, 
stores,  garages,  and  filling  stations 
which  are  open  to  and/or  are  generally 
used  by  the  public  and  to  which  the 
public  is  permitted  to  have  unrestricted 
access;  public  conveyances  of  all  kinds 
and  character;  and  all  other  places  of 
like  or  similar  nature  to  which  the 
general  public  has  unrestricted  right  of 
access,  and  which  are  generally  used  by 
the  public.  For  the  purpose  of  this 
ordinance,  "Public  Place"  shall  also 
include  any  establishment  other  than  a 
single  family  home  which  is  designed 
for  or  may  be  used  by  more  than  just  the 
owner  of  the  establi^ment. 

(k)  "Sale"  and  "Sell"  includes 
exchange,  barter  and  traffic;  and  also 
includes  the  selling  or  supplying  or 
distributing,  by  any  means  whatsoever, 
of  liquor,  or  of  any  liquid  known  or 
described  as  beer  or  by  any  name 
whatsoever  commonly  used  to  describe 
malt  or  brewed  liquor  or  of  wine  by  any 
person  to  any  person. 

(1)  "Spirits"  means  any  beverage, 
which  contains  alcohol  obtained  by 
distillation,  including  wines  exceeding 
seventeen  percent  of  alcohol  by  weight. 

(m)  "Tax  Commission"  this  term 
refers  to  the  Seneca-Cayuga  Tax 
Commission,  created  pursuant  to  the 
General  Revenue  and  Taxation  Act  of 
1985. 


(n)  "Wine"  means  any  alcohoUc 
beverage  obtained  by  fermentation  of 
the  natural  contents  of  fruits,  vegetables, 
honey,  milk,  or  othw  products 
containing  sugar,  whether  or  not  other 
ingredients  are  added,  to  which  any 
saccharine  substances  may  have  been 
added  before,  during  or  after 
fermentation,  and  containing  not  more 
than  seventeen  percent  of  alcchol  by 
weight,  including  sweet  wines  fortified 
with  wine  spirits,  such  as  port,  sherry, 
muscatel  and  angelica,  not  exceeding 
seventeen  percent  of  alcohol  by  weight. 

(o)  "Seneca-Cayuga  Council"  means 
the  general  council  of  the  Seneca- 
Ca)ruga  Tribe  of  Oklahoma  which  is 
composed  of  the  voting  membership  of 
the  Tribe. 

(p)  "Seneca-Cayuga  Trust  Land" 
means  those  lands  which  are  held  in 
trust  by  the  United  States  for  the 
Seneca-Cayuga  Tribe  and  not  for  any 
individual  Indian. 

Article  HI.  Powers  of  Enforcement 

Section  1.  The  Business  Committee. 
In  furtherance  of  this  ordinance,  the 
Business  Committee  shall  have  the 
following  powers  and  duties: 

(a)  To  publish  and  enforce  rules  and 
regulations  adopted  by  the  Business 
Committee  governing  the  sale, 
manufacture,  distribution,  and 
possession  of  alcoholic  beverages  on  the 
Seneca-Cayuga  Trust  Land; 

(b)  To  employ  managers,  accoimtants, 
security  personnel,  inspectors  and  such 
other  persons  as  shall  be  reasonably 
necessary  to  allow  the  Business 
Committee  to  perform  its  functions. 
Such  employees  shall  be  tribal 
employees; 

(c)  To  authorize  the  Tax  Commission 
to  issue  licenses  permitting  the  sale  or 
manufacture  or  distribution  of  liquor  on 
the  Seneca-Cayuga  Trust  Land  and  to 
revoke  such  licenses  as  provided  herein; 

(d)  To  hold  hearings  on  violations  of 
this  ordinance  or  for  the  issuance  or 
revocation  of  licenses  hereunder; 

(e)  To  bring  suit  in  the  appropriate 
court  to  enforce  this  ordinance  as 
necessary; 

(f)  To  make  such  reports  as  may  be 
required  by  the  Seneca-Cayuga  Council; 

(g)  To  authorize  the  Tax  Commission 
to  collect  taxes  and  fees  levied  or  set  by 
the  Business  Committee  and  to  keep 
acciu^te  records,  books,  and  accounts; 

(h)  To  determine  and  seek  damages 
for  violation  of  the  ordinance. 

Section  2.  Limitations  on  Powers.  In 
the  exercise  of  its  powers  and  duties 
under  this  ordinance,  the  Business 
Committee  and  its  individual  members 
shall  not: 

(a)  Accept  any  gratuity,  compensation 
or  other  thing  of  value  from  any  liquor 


wholesaler,  retailer,  or  distributor  or 
from  any  licensee; 

(b)  Waive  the  immunity  of  the  Seneca- 
Cayuga  Tribe  firtMn  suit  without  the 
express  consent  of  the  Business 
Committee. 

Section  3.  Inspection  Rights.  The 
premises  on  which  liquor  is  sold  (» 
distributed  shall  be  open  for  inspection 
by  the  Business  Committee  at  all 
reasonable  times  for  the  purpose  of 
ascertaining  whether  the  ru^  and 
regulations  of  the  Business  Committee ' 
and  this  ordinance  are  being  comphed 
with. 

Article  IV.  Sales  of  Liquor 

Section  1.  License  Required.  Sales  of 
liquor  and  alcoholic  beverages  within 
the  exterior  boundaries  of  Seneca- 
Cayuga  Trust  Land  may  only  be  made  at 
businesses  which  hold  a  Seneca-Cayuga 
Tribal  Liquor  License. 

Section  2.  Sales  for  Cash.  All  liquor 
sales  within  the  Seneca-Cayuga  Trust 
Land  boundaries  shall  be  on  a  cash  only 
basis  and  no  credit  shall  be  extended  to 
any  person,  organization,  or  entity, 
except  that  this  provision  does  not 
prevent  the  payment  for  purchases  with 
the  use  of  credit  cards  such  as  Visa. 
MasterCard,  American  Express,  etc. 

Section  3.  Sale  for  Personal 
Consumption.  All  sales  shall  be  for  the 
personal  use  and  consumption  of  the 
purchaser.  Resale  of  any  alcoholic 
beverage  purchased  within  the  exterior 
boundaries  of  the  Seneca-Cayuga  Trust 
Land  is  prohibited.  Any  person  who  is 
not  licensed  pursuant  to  this  ordinance 
who  purchases  an  alcoholic  beverage 
within  the  boundaries  of  the  Seneca- 
Cayuga  Tribal  Trust  Land  and  sells  it, 
whether  in  the  original  container  or  not, 
shall  be  guilty  of  a  violation  of  this 
ordinance  and  shall  be  subject  to  paying 
damages  to  the  Seneca-Cayuga  Tribe  as 
set  forth  herein. 

Article  V.  Licensing 

Section  1.  Procedure.  In  order  to 
control  the  proliferation  of 
establishments  on  the  Seneca-Cayuga 
Trust  Land  which  sell  or  serve  liquor  by 
the  bottle  or  by  the  drink,  all  persons  or 
entities  which  desire  to  sell  liquor 
within  the  exterior  boundaries  of  the 
Seneca-Cayuga  Trust  Land  must  apply 
to  the  Seneca-Cayuga  Tribe  for  a  license 
to  sell  or  serve  liouor. 

Section  2.  Application.  Any  person  or 
entity  applying  for  a  license  to  sell  or 
serve  liquor  on  the  Seneca-Cayuga  Trust 
Land  must  fill  in  the  application 
provided  for  this  purpose  by  the  Seneca- 
Cayuga  Tribe  and  pay  such  application 
fee  as  may  be  set  from  time  to  time  by 
the  Tax  Commission  or,  in  the  absence 
thereof  the  Business  Committee,  for  this 
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purpose.  Said  application  must  be  filled 
out  completely  in  order  to  be 
considered. 

Section  3.  l^uance  of  License.  The 
Tax  Commission  or,  in  the  absence 
thereof,  the  Business  Committee  may 
issue  a  license  if  it  believes  that  such 
issuance  is  inj  the  best  interests  of  the 
Seneca-Cayuga  Tribe  and  its  members. 

Section  4.  Period  of  License.  Each 
Ucense  may  b(a  issued  for  a  period  not 
to  exceed  tw(^  (2)  years  from  the  date  of 
issuance. 

Section  5.  Renewal  of  License.  A 
hcensee  may  renew  its  license  if  the 
licensee  has  complied  in  full  with  this 
ordinance  provided  however,  that  the 
Tax  Commission  or  in  the  absence 
thereof  the  Business  Committee  may 
refuse  to  reneiw  a  license  if  it  finds  that 
doing  so  would  not  be  in  the  best 
interests  of  this  health  and  safety  of  the 
Seneca-Cayuga  Tribe. 

Section  6.  Revocation  of  License.  The 
Tax  Commission  or,  in  the  absence 
thereof,  the  Business  Committee  may 
revoke  a  license  for  reasonable  cause 
upon  notice  and  hearing  at  which  the 
licensee  is  given  an  opportunity  to 
respond  to  an^r  charges  against  it  and  to 
demonstrate  why  the  license  should  not 
be  suspended  or  revoked. 

Section  7.  Transferability  of  License. 
Licenses  issufd  by  the  Tax  Commission 
or,  in  the  abs^ce  thereof,  the  Business 
Committee  shall  not  be  transferable  and 
may  only  be  utilized  by  the  person  or 
entity  in  who^  name  it  was  issued. 

Article  VI.  Ta^es 

Section  1 .  Sales  Tax.  There  is  hereby 
levied  and  shall  be  collected  a  tax  on 
each  retail  sale  of  liquor  or  alcoholic 
beverage  on  tl|te  Seneca-Cayuga  Trust 
Land  in  the  aftiount  of  one  percent  (1%) 
of  the  retail  sales  price.  All  taxes  irom 
the  sale  of  hqpor  and  alcoholic 
beverages  on  the  Seneca-Cayuga  Trust 
Land  shall  be  paid  over  to  the  General 
Treasury  of  the  Seneca-Cayuga  Tribe. 

Section  2.  Taxes  Due.  All  taxes  for  the 
sale  of  liquor  and  alcohohc  beverages  on 
the  Seneca-Cayuga  Trust  Land  are  due 
on  the  15th  d»y  of  the  month  following 
the  end  of  the  calendar  quarter  for 
which  the  taxps  are  due. 

Section  3.  Delinquent  Taxes.  Past  due 
taxes  shall  accrue  interest  at  2%  per 
month.  I 

Section  4.  Reports.  Along  with 
payment  of  tl^  taxes  imposed  herein, 
the  taxpayer  ^hall  submit  a  quarterly 
accounting  of]  all  income  from  the  sale 
or  distribution  of  liquor,  as  well  as  for 
the  taxes  collected. 

Section  5.  i\udit.  As  a  condition  of 
obtaining  a  liiense,  the  licensee  must 
agree  to  the  review  or  audit  of  its  book 
and  records  relating  to  the  sale  of  liquor 


and  alcoholic  beverages  on  the  Seneca- 
Cayuga  Trust  Land.  Said  review  or  audit 
may  be  done  periodically  by  the  Tribe 
through  its  agents  or  employees 
whenever,  in  the  opinion  of  the 
Business  Committee  or  Tax 
Commission,  such  a  review  or  audit  is 
necessary  to  verily  the  accuracy  of 
reports. 

Article  Vn.  Rules,  Regulations,  and 
Enforcement 

Section  1.  In  any  proceeding  under 
this  ordinance,  conviction  of  one 
imlawful  sale  or  distribution  of  liquor 
shall  establish  prima  fade  intent  of 
unlawfully  keeping  liquor  for  sale, 
selling  liquor  or  distributing  liquor  in 
violation  of  this  ordinance. 

Section  2.  Any  person  who  shall  sell 
or  offer  for  sale  or  distribute  or  transport 
in  any  manner,  liquor  in  violation  of 
this  ordinance,  or  who  shall  operate  or 
shall  have  liquor  for  sale  in  his 
possession  without  a  license,  shall  be 
guilty  of  a  violation  of  this  ordinance 
subjecting  him  or  her  to  civil  damages 
assessed  by  the  Business  Committee. 

Section  3.  Any  person  within  the 
boimdaries  of  the  Seneca-Cayuga  Trust 
Land  who  buys  Uquor  from  any  person 
other  than  a  properly  licensed  facility 
shall  be  guilty  of  a  violation  of  this 
ordinance. 

Section  4.  Any  person  who  keeps  or 
possesses  liquor  upon  his  (>erson  or  in 
any  place  or  on  premises  conducted  or 
maintained  by  his  principal  or  agent 
with  the  intent  to  sell  or  distribute  it 
contrary  to  the  provisions  of  this  title, 
shall  be  guilty  of  a  violation  of  this 
ordinance. 

Section  5.  Any  person  who  knowingly 
sells  liquor  to  a  person  under  the 
influence  of  liquor  shall  be  guilty  of  a 
violation  of  this  ordinance. 

Section  6.  Any  person  engaging 
wholly  or  in  part  in  the  business  of 
carrying  passengers  for  hire,  and  every 
agent,  servant,  or  employee  of  such 
person,  who  shall  knowingly  permit  any 
person  to  drink  liquor  in  any  public 
conveyance  shall  be  guilty  of  an  offense. 
Any  person  who  shall  drink  liquor  in  a 
public  conveyance  shall  be  guilty  of  a 
violation  ot  this  ordinance. 

Section  7.  No  person  under  the  age  of 
21  years  shall  consume,  acquire  or  have 
in  his  possession  any  liquor  or  alcoholic 
beverage.  No  person  shall  permit  any 
other  person  under  the  age  of  21  to 
consume  liquor  on  his  premises  or  any 
premises  under  his  control  except  in 
those  situations  set  out  in  this  section. 
Any  person  violating  this  section  shall 
be  guilty  of  a  separate  violation  of  this 
ordinance  for  each  and  every  drink  so 
consumed. 


Section  8,  Any  p>erson  who  shall  sell 
or  provide  any  liquor  to  any  person 
under  the  age  of  21  years  shall  be  guilty 
of  a  violation  of  this  ordinance  for  each 
such  sale  or  drink  provided. 

Section  9.  Any  person  who  transfers 
in  any  manner  an  identification  of  age 
to  a  person  under  the  age  of  21  years  for 
the  purpose  of  permitting  such  person 
to  obtain  li^quor  shall  be  guilty  of  an 
offense;  provided,  that  corroborative 
testimony  of  a  witness  other  than  the 
underage  person  shall  be  a  requirement 
cf  finding  a  violation  of  this  ordinance. 

Section  10.  Any  person  who  attempts 
to  purchase  an  alcoholic  beverage 
through  the  use  of  false  or  altered 
identification  which  falsely  purports  to 
show  the  individual  to  be  over  the  age 
of  21  years  shall  be  guilty  of  violating 
this  ordinance. 

Section  11.  Any  person  guilty  of  a 
violation  of  this  ordinance  shall  be 
liable  to  pay  the  Seneca-Cayuga  Tribe 
the  amount  of  $500  per  violation  as  civil 
damages  to  defray  the  Tribe's  cost  of 
enforcement  of  this  ordinance. 

Section  12.  When  requested  by  the 
provider  of  liquor,  any  person  shall  be 
required  to  present  official 
documentation  of  the  bearer's  age, 
signature  and  photograph.  Official 
documentation  includes  one  of  the 
following: 

(1)  Driver's  license  or  identification 
card  issued  by  any  state  department  of 
motor  vehicles; 

(2)  United  States  Active  Duty 
Military; 

(3)  Passport. 

Section  13.  LiquOr  which  is 
possessed,  including  for  sale,  contrary 
to  the  terms  of  this  ordinance  are 
declared  to  be  contraband.  Any  tribal 
agent,  employee  or  officer  who  is 
authorized  by  the  Business  Committee 
to  enforce  this  section  shall  seize  all 
contrabEmd  and  preserve  it  in 
accordance  with  the  provisions 
established  for  the  preservation  of 
impounded  property. 

Section  14.  Upon  being  foynd  in 
violation  of  the  ordinance,  the  party 
shall  forfeit  all  right,  title  and  interest  in 
the  items  seized  which  shall  become  the 
property  of  the  Seneca-Cayuga  Tribe. 

Article  VII.  Abatement 

Section  1.  Any  room,  house,  building, 
vehicle,  structure,  or  other  place  where 
liquor  is  sold,  manufactured,  bartered, 
exchanged,  given  away,  furnished,  or 
otherwise  disposed  of  in  violation  of  the 
provisions  of  this  ordinance  or  of  any 
other  tribal  law  relating  to  the 
manufacture,  importation, 
transportation,  possession,  distribution, 
and  sale  of  liquor,  and  all  property  kept 
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in  and  used  in  maintaining  such  place, 
is  hereby  declared  to  be  a  nuisance. 

Section  2.  The  Chairman  of  the 
Business  Committee  or,  if  the  Chairman 
fails  or  refuses  to  do  so,  by  a  majority 
vote,  the  Business  Committee  shall 
institute  and  maintain  an  action  in  the 
name  of  the  Tribe  to  abate  and 
perpetually  enjoin  any  nuisance 
declared  under  this  article.  In  addition 
to  all  other  remedies  at  tribal  law,  the 
Coiirt  may  also  order  the  room,  house, 
building,  vehicle,  structure,  or  place 
closed  for  a  period  of  one  (1)  year  or 
until  the  owner,  lessee,  tenant,  or 
occupant  thereof  shall  give  bond  of 
sufficient  sum  of  not  less  than  $25,000 
payable  to  the  Tribe  and  conditioned 
that  liquor  will  not  be  thereafter 
manufactured,  kept,  sold,  bartered, 
exchanged,  given  away,  furnished,  or 
otherwise  disposed  of  thereof  in 
violation  of  the  provisions  of  this 
ordinance  or  of  any  other  applicable 
tribal  law  and  that  he  will  pay  all  fines, 
costs  and  damages  assessed  against  him 
for  any  violation  of  this  ordinance  or 
other  tribal  liquor  laws.  If  any 
conditions  of  the  bond  be  violated,  the 
bond  may  be  recovered  for  the  use  of  the 
Tribe. 

Section  3.  In  all  cases  where  any 
person  has  been  found  in  violation  of 
this  ordinance  relating  to  the 
manufacture,  importation, 
transportation,  possession,  distribution, 
and  sale  of  liquor,  an  action  may  be 
brought  to  abate  as  a  nuisance  any  real 
estate  or  other  property  involved  in  the 
violation  of  the  ordinance  and  violation 
of  this  ordinance  shall  be  prima  facie 
evidence  that  the  room,  house,  building, 
vehicle,  structure,  or  place  against 
which  such  action  is  brought  is  a  public 
nuisance. 

Article  DC.  Revenue 

Revenue  provided  for  imder  this 
ordinance,  from  whatever  source,  shall 
be  expended  for  administrative  costs 
inciured  in  the  enforcement  of  this 
ordinance.  Excess  funds  shall  be  subject 
to  appropriation  by  the  Business 
Conmiittee  for  essential  governmental 
and  social  services. 

Article  X.  Severability  and  EfFective 
E*ate 

Section  1.  If  any  provision  w 
application  of  this  ordinance  is 
determined  by  review  to  be  invalid, 
such  determination  shall  not  be  held  to 
render  ineH^ectual  the  remaining 
portions  of  this  ordinance  or  to  render 
such  provisions  inapplicable  to  other 
persons  or  circumstances. 

Section  2.  This  ordinance  shall  be 
effective  on  such  date  as  the  Secretary 
of  the  Interior  certifies  this  ordinance 


and  publishes  the  same  in  the  Federal 
Rnister. 

Section  3.  Any  and  all  prior 
enactments  of  the  Business  Committee 
which  are  inconsistent  with  the 
provisions  of  this  ordinance  are  hereby 
rescinded. 

Article  XI.  Amendment 

This  ordinance  may  only  be  amended 
by  a  vote  of  the  Business  Committee. 

Dated:  September  3, 1996. 
Ada  E.  Deer, 

Assistant  Secretary-Indian  Affairs. 
[FR  Doc.  96-23043  Filed  9-9-96;  8:45  ami 
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Bureau  of  Land  Management 
[MT-020-1430-01;  MTM  84M2] 

Put>lic  Land  Order  No.  7211; 
Jurisdictional  Transfer  of  Public 
Lands;  Montana 

AGENCY:  Bureau  of  Land  Management. 
ACTION:  Public  land  order. 

SUMMARY:  This  order  transfers 
jurisdiction  of  1,036.91  acres  of  public 
lands  located  within  the  boundaries  of 
the  Custer  National  Forest  ft-om  the 
Bureau  of  Land  Management  to  the 
Department  of  Agriculture,  Forest 
Service.  The  lands  were  acquired  by 
exchange. 

EFFECTIVE  DATE:  September  10,  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Dick 
Thompson,  ELM  Montana  State  Office, 
P.O.  Box  36800,  Billings,  Montana 
59107,  406-255-2829. 

By  virtue  of  the  euthority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1988).  it  is  ordered  as  follows: 

1.  Jurisdiction  of  the  surface  and 
mineral  estates  of  following  described 
public  lands  administered  by  the 
Bureau  of  Land  Management  is  hereby 
transferred  to  the  Department  of 
Agricultvu*.  Forest  Service,  for 
inclusion  in  the  National  Forest  System: 

Principal  Meridian,  Montana 

a.  Surface  Estate  (no  minerals) 

T.6S.,R.48E., 
Sec.  32.  SEV«SWV4  and  S^/zSEV*; 
Sec.  33.  SWV4SWV4. 
The  area  described  contains  160  acres. 

b.  Surface  and  Coal  Estates 

T.  7  S.,  R.  48  E.. 

Sec.  4,  HES  «653: 

Sees.  7,  8,  and  17.  HES  f991  less  17.69 
acres  highway  right-of-way  conveyed  by 
Deed  recorded  Book  27  Deeds  page  363 
public  records  Powder  River  County; 

Sea  9.  SWV4NEV4NEV«NEV«. 
S'/iNW'ANE'/iNE'/i,  SWV4NEV4NEV4, 


W'/iSEV4NEV4NEV4, 

SEV«NEV«NWV4NEV4, 

E'/zSWV«NWV4NfEV4,  SEV«NWV4NBV«.- 

E'/iNE'ASW'ANE'A.  SE'ANE'A. 

N'/iNEV4SEV4,  NEV4SWV4J^V4SEV4. 

and  NWV4SEV4NEV4SEV4; 
Sec.  10.  E'/iNWV4NWV4.  and 

N'/iSWV4NWV4; 
Sees.  14  and  IS,  HES  #996  less  4.73  acres 

highway  right-of-way  conveyed  by  Deed 

recorded  Book  27  Deeds  page  365  public 

records  Powder  River  County; 
Sees.  15  and  16,  HES  #986  less  17.92  acres 

highway  right-of-way  conveyed  by  Deed 

recorded  Book  27  Deeds  page  361  public 

records  Powder  River  County. 
The  areas  described  aggregate  718.58  acres. 

c.  Surface  and  Mineral  Estates 

T.  7  S.,  R.  48  E., 
Sees.  14  and  23,  HES  #995; 

The  area  described  contains  158.33  acres. 
The  total  areas  described  aggregate 
1,036.91  acres  in  Powder  River  County. 

2.  Subject  to  valid  existing  rights,  the 
above  described  lands  are  hereby  made 
a  part  of  the  Custer  National  Forest  and 
shall  hereafter  be  subject  to  all  laws  and 
regulations  applicable  thereto. 

Dated:  August  27, 1996. 
Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 
(FR  Doc.  96-22970  Filed  9-9-96;  8:45  am] 

BHJJNO  CODE  431»-aH-P 

[OR-«58-0777-54;  GPS-0111;  OR-18630 
(WA),OR-19655(WA)] 

Put>lic  Land  Order  No.  7213; 
Revocation  of  Secretarial  Orders  Dated 
May  13, 1922,  and  Noveint>er  20, 1928; 
Washington 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  land  order. 

SUMMARY:  This  order  revokes  in  their 
entirety  two  Secretarial  orders  which 
withdrew  4,518.57  acres  of  National 
Forest  System  land  for  use  by  the 
Bureau  of  Land  Management  in 
connection  with  Powersite 
Classification  Nos.  35  and  209.  The 
lands  are  no  longer  needed  for  the 
purpose  for  which  they  were 
withdrawn.  This  action  will  open 
796.97  acres  to  surface  entry.  The 
3,721.60  acre  balance  remains  closed  to 
surface  entry,  mining,  and  mineral 
leasing  by  other  overlapping 
withdrawals. 

EFFECTIVE  DATE:  October  10. 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Betty  McCarthy,  BLM  Oregon/ 
Washington  State  Office,  P.O.  Box  2965, 
Portland,  Oregon  97208-2965,  503-952- 
6155. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
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204  of  the  Federal  Land  Policy  and 
Managemfflit  Act  of  1976.  43  U.S.C. 
1714  (1984),  >^  is  ordered  as  follows: 
1.  The  S^icretarial  Order  dated  May 
13, 1922,  which  withdrew  the  following 
described  lands  for  Powersite 
Classification  No.  35,  is  hereby  revoked 
in  its  entirety: 

Willamette  Meridian 

Mt  Baker  Nbtional  Forest 


T.  32  N.,  R. 
Sec.  5.  loi 

andSS 
Sec.  6.  lot 
Sec  8,  lot 

W'/4I 
Sec.  9,  lot 

NWV«; 
Sec  10. 1< 
Sec  11. 1 
Sec  13. 1 


HE., 
2,  3, 4.  5,  7.  and  8,  NWV4SWV4, 

1; 

1,  2,  3,  5.  7.  8.  and  9.  SE'ANP/i, 
'V«,  and  NWV4SWV4; 

1  to  7,  inclusive,  and  SWV4 


1,  S'/iSWV4.  and  SWV4SEV4; 
1 1,  SEV4SWV4,  and  S'/iSE'A: 
1  to  8.  inclusive,  NV2NWV4. 
SEV4NWV4.  NEV«SWV4,  and  N'/jSE'A; 
Sec  14.  kits  1  to  9,  inclusive,  NEV4NEV4, 
SWV4NVVV4.  N'/iSWV4.  and  SWV4SEV4: 
Sec  15,  l(|ts  1  to  7,  inclusive,  and  SEV4 
NEV4.   I 
T.  32  N..  R.  n  E., 
Sec  18.  I^ts  3  and  4.  SE1/4SWV4.  and  S</2 

SEV4; 
Sec  19,  Iqts  1  to  8,  inclusive; 
Sec.  20.  lots  1  to  8.  inclusive.  N^/zSWV*. 

and  SW/4SEV4; 
Sec  21,  Ibts  2  to  7.  inclusive,  and  NWV4 

SWV4. 
The  areas  described  aggregate  3,660.40 
acres  in  Sno  bomish  County. 

2.  The  S^retarial  Order  dated 
November  120. 1928,  which  withdrew 
the  following  described  lands  for 
Powersite  Classification  No.  209,'is 
hereby  revoked  in  its  entirety: 

Willamette  Meridiam 

Snoqualmie\National  Forest 

T.  24  N.,  R.  11  E., 

Sec2.W''iSWV4; 

Sec  10.  Ic  ts  1  to  7,  inclusive,  and  E'/iW'/j; 

Sec.  14,  Ic  1 1,  E1/1NWV4,  and  SW'ANW'/.. 
T.  28N..  R.  HE., 

Sec.  2.  lot  1.  SEV4NEV4,  and  E'ASE'A; 

Sec.  12,  Ic  1 1.  NWV4NE'/4,  and  NWV4 
NWV4. 

The  areas  described  aggregate  848.17  acres 
in  King  and  Snohomish  Counties. 

3.  At  8:30  a.m.  on  October  10. 1996, 
the  following  described  lands  will  be 
open  to  such  forms  of  disposition  as 
may  by  lavr  be  made  of  National  Forest 
System  lands,  subject  to  valid  existing 
rights,  th    provisions  of  existing 
withdrav/als.  other  segregations  of 
record.  an<^  the  requirements  of 
applicable  Haw.  All  valid  applications 
received  at  or  prior  to  8:30  a.m.,  on 
October  10, 1996,  shall  be  considered  as 
simultaneously  filed  at  that  time: 

Willamette  Meridian 

Mt.  Baker  tAjtional  Forest 
T.  32N..  R.  HE.. 


Sec.  5.  those  portions  of  lot  2  and  the  SEV4 
SEV4  lying  outside  the  boundary  of  the 
Skagit  Wild  and  Scenic  River 
withdrawal: 

Sec.  6,  lot  1; 

Sec  8.  NWV4SWV4  and  those  portions  of 
lots  1  and  7  lying  outside  the  boundary 
of  the  Skagit  Wild  and  Scenic  River 
withdrawal; 

Sec.  9.  those  portions  of  lots  1  and  2.  and 
the  SWV4NWV4  lying  outside  the 
boundary  of  the  Skagit  Wild  and  Scenic 
River  withdrawal; 

Sec.  13,  lot  1.  NWV4NWV4.  and  NEV4SEV4; 

Sec.  14,  SWV4SEV4  and  those  portions  of 
lots  5, 6,  7,  and  9,  and  the  N^/iSW'A 
lying  outside  the  boundary  of  the  Skagit 
Wild  and  Scenic  River  withdrawal; 
T.  32N.,R.  12E., 

Sec.  19,  lots  4  to  8,  inclusive; 

Sec  20,  lot  5.  N'/»SWV«,  SWV4SEV4,  and 
those  portions  of  lots  7  and  8  lying 
outside  the  boundary  of  the  Skagit  Wild 
and  Scenic  River  withdrawal; 

Sec.  21.  NWV4SWV4  and  those  portions  of 
lots  4,  5, 6,  and  7  lying  outside  the 
boundary  of  the  Skagit  Wild  and  Scenic 
River  withdrawal. 

The  areas  described  aggregate 
approximately  796.97  acres  in  Snohomish 
County. 

4.  The  lands  described  in  paragraph  2 
are  included  in  the  Alpine  Lakes  and 
Henry  M.  Jackson  Wilderness  Area 
withdrawals  and  remain  closed  to 
surface  entry,  mining,  and  mineral 
leasing. 

5.  iBe  lands  described  in  paragraph  1, 
except  as  provided  in  paragraph  3,  are 
included  in  the  Skagit  Wild  and  Scenic 
River  withdrawal  and  will  remain 
closed  to  surface  entry. 

Dated:  August  27, 1996. 
Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 
[FR  Doc.  96-22969  Filed  9-9-96;  8:45  am) 
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F4ational  Park  Service 

Canyonlands  Nationai  Park,  UT; 
Concession  Contract  Negotiations 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Public  noUce. 

SUMMARY:  Public  notice  is  hereby  given 
that  the  National  Park  Service  proposes 
to  award  eighteen  coni.ession  contracts 
authorizing  continued  operation  of 
commercially  guided,  interpretive 
Whitewater  river  tours  and 
transportation  services,  for  the  public  at 
Canyonlands  National  Park  for  a  period 
of  five  (5)  years  from  January  1, 1998 
through  December  31,  2002. 
EFFECTIVE  DATE:  Offers  will  be  accepted 
for  ONE  HUNDRED  AND  TWENTY 
(120)  days  imder  the  terms  described  in 
the  Prospectus.  The  one  hundred  and 


twenty  (120)  day  application  period  will 
begin  with  the  release  of  the  Prospectus, 
which  will  occur  on  or  before  October 
10. 1996. 

ADDRESSES:  Interested  parties  should 
contact  the  Superintendent, 
Canyonlands  National  Park,  2282  South 
West  Resource  Blvd.,  Moab,  Utah  84532, 
to  obtain  a  copy  of  the  Prospectus 
describing  the  requirements  of  the 
proposed  contacts. 
SUPPLEMENTARY  INFORMATION:  This 
contract  renewal  has  been  determined  to 
be  categorically  excluded  from  the 
procedural  provisions  of  the  National 
Environmental  PoUcy  Act  and  no 
environmental  dociunent  will  be 
prepared. 

The  existing  concessioners  have 
performed  their  obligations  to  the 
satisfaction  of  the  Secretary  under 
existing  permits  which  expire  by 
limitation  of  time  on  £)ecember  31. 
1997.  Therefore  pursuant  to  the 
provisions  of  Section  5  of  the  Act  of 
October  9, 1965  (79  Stat.  969;  16  U.S.C. 
§  20),  the  concessioner  is  entitled  to  be 
given  preference  in  the  renewal  of  the. 
contract  and  in  the  award  of  a  new 
contract  providing  that  the  existing 
concessioner  submits  a  responsive  ofiier 
(a  timely  offer  which  meets  the  terms 
and  conditions  of  the  Prospectus).  This 
means  that  the  contract  will  be  awarded 
to  the  party  submitting  the  best  offer, 
provided  that  if  the  best  offer  was  not 
submitted  by  the  existing  concessioner, 
then  the  existing  concessioner  will  be 
afforded  the  opportunity  to  match  the 
best  offer.  If  the  existing  concessioner 
agrees  to  match  the  best  offer,  then  the 
contract  will  be  awarded  to  the  existing 
concessioner. 

If  the  existing  concessioner  does  not 
submit  a  responsive  offer,  the  right  of 
preference  in  renewal  shall  be 
considered  to  have  been  waived,  and 
the  contract  will  then  be  awarded  to  the 
party  that  has  submitted  the  best 
responsive  offer. 

The  Secretary  will  consider  and 
evaluate  all  offers  received  as  a  result  of 
this  notice.  Any  offer,  including  that  of 
the  existing  concessioner,  must  be 
received  by  the  Superintendent, 
Canyonlands  National  Park,  2282  South 
West  Resource  Blvd.,  Moab.  Utah  84532, 
not  later  than  one  hundred  and  twenty 
(120)  days  following  release  of  the 
prospectus  to  be  considered  and 
evaluated. 

Dated:  August  6. 1996. 

James  T.  ReynoldSt 

Superintendent,  Colorado  Plateau  System 
Support  Office. 

[FR  Doc.  96-22961  Filed  9-9-96;  8:45  am] 
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Notice  of  Intention  To  Extend  an 
Existing  Concession  Contract— North 
Cascades  National  Park 

summary:  Pursuant  to  the  Act  of  October 
9, 1965,  (79  Stat.  969;  16  U.S.C.  20  et 
seq.),  notice  is  hereby  given  that  the 
National  Parle  Service  intends  to  extend 
the  concession  contract  of  Lake  Chelan 
Recreation,  Inc.,  at  North  Cascades 
National  Park  for  a  period  of  three  years. 
The  cunent  concessioner  has  performed 
its  obUgation  to  the  satisfaction  of  the 
Secretary  and  retains  its  right  of 
preference  in  renewal  pursuant  to  the 
provisions  of  Section  5  of  the  Act  of 
October  9, 1965,  (79  Stat.  969;  16  U.S.C. 
20  et  seq.)  and  36  CFR  51.5,  under  this 
administrative  action  to  extend  the 
existing  contract. 

SUPPLEMENTARY  INFORMATKM:  This 
extension  is  necessary  to  allow  the 
continuation  of  public  services  and 
implementation  of  the  General 
Mmagement  Plan  for  Lake  Chelan 
National  Recreation  Area.  The  National 
Parit  Service  will  not  renew  the  contract 
for  an  extended  period.  The  park  must 
have  sufficient  time  to  prepare 
necessary  planning  dociunents  and 
obtain  necessary  funding  for  the 
required  infrastructiue  (roads,  power, 
water  and  sewer  systems)  and  for  the 
relocation  and  construction  of  new 
concession  facilities.  The  concession 
contract  at  North  Cascades  National 
Park  will  expire  on  December  31, 1998. 
The  park  does  not  have  sufficient  time 
to  complete  the  full  design  and  funding 
packages  in  order  to  implement  these 
General  Management  Plan  requirements. 
This  planning  process  will  have  a  direct 
effect  on  the  nature  and  character  of 
futiue  concession  activities,  as  well  as 
with  the  Stehekin  Landing  and  visitor 
access,  as  it  deals  with  complex  issues 
associated  with  safety,  visitor  services, 
cultural  and  natiual  resources.  The 
planning  process  may  take  as  long  as 
five  years  to  complete.  Until  the 
planning  process  is  completed,  it  will 
not  be  in  the  best  interest  of  North 
Cascades  National  Park  to  enter  into  a 
long  term  concession  contract.  For  these 
reasons,  it  is  the  intention  of  the 
National  Park  Service  to  extend  the 
cxurent  contract  for  a  period  of  three 
years.  Information  regarding  this  notice 
can  be  sought  fix)m:  Chief,  Division  of 
Concession  Management,  North 
Cascades  National  Park,  2105  Highway 
20  Sedro,  Woolley,  Washington  98284, 
or  call:  (360)  856-5700  Ext.  354. 
Attention:  Ms.  Margie  D.  Allen. 


Dated:  August  8, 1996. 
Patricia  L.  NentMcher. 

Acting  Field  Director,  Pacific  West  Area. 
(FR  Doc  96-22962  Filed  9-9-96;  8:45  am] 
■lUJNQ  COOe  43ie-4»# 


National  Register  of  Historic  Pisces; 
Notificaflon  of  Pending  Nominations 

Nominations  for  the  foUouring 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
August  31, 1996.  Pursuant  to  section 
60.13  of  36  CFR  Part  60  written 
comments  concerning  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  to  the  National  Register, 
National  Park  Service,  P.O.  Box  37127, 
Washington,  D.C.  20013-7127.  Written 
comments  should  be  siibmitted  by 
September  25, 1996. 
Carol  D.  Shull. 

Keeper  of  the  National  Register. 
AlalMuia 
Tuscaloosa  County 

Downtown  Tuscaloosa  Historic  District 
(Boundary  Increase  II),  2500-2508,  2501- 
2519,  2516,  2521  7th  St.  and  2525  S. 
Lurleen  Wallace  Blvd.,  Tuscaloosa, 
96001029 

AriuBsas 

Carroll  County 

Mo- Ark  Baptist  Academy,  S  of  western 
terminus  of  Park  St,  Blue  Eye,  96001030 

Greene  County 

Beisel-Mitchell  House,  420  W.  Court  St, 
Paragould,  96001031 

Florida 

Dade  County 

Faust,  Thomas,  House  (Homestead  MPS)  69 
N.W.  4th  St.  Homestead,  96001034 

Lee  County 

Heitman,  Gihner.  House  (Lee  County  MPS) 
.    2581 1st  St.  Fort  Myers,  96001033 

Geoigia 

Worth  County 

Sumner  High  School,  716  Walnut  St. 
Sumner,  96001035 

Maine 

Cumberland  County 

Forteous,  Mitchell  and  Braun  Company 
Building,  522-528  Congress  St,  Portland, 
96001039 

Kennebec  County 

The  Birches,  Off  E  side  of  Foster  Ln.,  .15  mi. 
S  of  )ct.  with  ME  27,  Belgrade  Lakes, 
96001036 

Oxford  County 

Dreamhome,  W  side  of  Lake  Christopher,  .45 
mi.  N  of  Hill  Rd.,  Bryant  Pond  vicinity, 
96001037 


Sagadahoc  County 

Harward  Family  House,  W  side  of  Pork  Point 
Rd..  .4  mi.  S  of  jet  with  ME  24,  Richmond 
vicinity,  96001038 

Massachuaetts 

Nantucket  County 

Diamond  Historic  District,  Roughly  bounded 
by  Broad,  Lewis,  Ocean  Sts.,  Swampscott 
Line,  Lynn  Shore  Dr.,  and  Wave  and 
Nahant  Sts.,  Lynn,  96001040 

NewMoxicxi 

Dona  Ana  County 

Dona  Ana  Village  Historic  District,  Roughly 
bounded  by  the  Dona  Ana  lateral  irrigation 
ditch,  1-25,  NM  320,  and  Dona  Ana  School 
Rd.,  Dona  Ana,  96001042 

San  Jtian  County 

Aztec  Ruins  Administration  Building- 
Museum,  Approximately  .75  mi.  N  of  US 
55P  in  outskirts  of  Aztec,  Aztec  Ruins 
National  Monument,  Aztec  vicinity, 
96001041 

NewYerk 

Nassau  County 

Moore's  Building.  1  E.  Main  St,  Oyster  Bay. 
96001043 

Oregaa 

Klamath  County 

Blackburn  Sanitarium,  1842  Esplanade, 
Klamath  Falls.  96001046 

Lane  County 

Chambers,  Fred  E.  House  and  Grouivis 
(Architecture  of  Ellis  F.  Lawrence  MPS), 
1151  Irving  Rd.,  Eugene  vicinity,  96001047 

Linn  County 

Chambers,  Matthew  C,  Bam,  .4  mi.  N  of  )ct 
of  Knox  Butte  Rd.  and  Scravel  Hill  Rd., 
Albany  vicinity.  96001044 

Maurer,  )oseph  and  Bart}«r,  House,  35168 
Tennessee  Rd.,  Lebanon  vicinity,  96001045 

Marion  County 

Bank  of  Woodbum,  199  N.  Front  St. 

Woodbum,  96001049 
Victor  Point  School,  1175  Victor  Point  Rd., 

SE,  Silverton  vicinity,  96001050 

Union  Coimty 

Stange,  August ).,  House,  1612  Walnut  St,  La 
Grande,  96001048 

Virginia 

King  William  County 

West  Point  Historic  District,  Kirby,  Main,  and 
Lee  Sts.  from  1st  through  13th  Sts..  West 
Point,  96001051 

Lunenburg  County 

Jones  Farm,  VA  609,  approximately  .75  mi. 
N  of  jet.  with  VA  613,  Kenbridge  vicinity. 
96001052 

Wisconsin 

Sauk  County 

Porter,  Walworth  D.,  Duplex  Residence,  221- 
225  7th  St.,  Baraboo,  96001053 

[FR  Doc  96-23028  Filed  9-9-96;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  0MB  Review; 
Comment  Request 

September  3. 1996. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  0f  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (P.L.  104-13. 44 
U.S.C.  Ch^ter  35).  Copies  of  these 
individual  I  ICRs,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor  Actitig  Departmental  Clearance 
Officer,  Theresa  M.  O'Malley  ({202} 
219-5095).  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TTY/TDE^  may  call  {202}  219-^720 
between  IIX)  p.m.  and  4:00  p.m.  Eastern 
time,  Monday  through  Friday. 

Comments  should  be  sent  to  Office  of 
InfOTmatioc  and  Regulatory  Affairs. 
Attn:  OMB  Desk  Officer  for  (BLS/DM/ 
ESA/ETA/OAW/MSHA/OSHA/PWBA/ 
VETS),  OfQce  of  management  and 
Budget,  Room  10235,  Washington,  DC 
20503  ({2flG}  395-7316).  within  30  days 
from  the  dite  of  this  publication  in  the 
Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

*  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  0f  the  agency,  including 
whether  thje  information  will  have 
practical  utiUty; 

*  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  bimien  of  the 
proposed  dollection  of  information, 
including  t|he  validity  of  the 
methodology  and  assumptions  used; 

*  enhance  the  quality,  utility,  and 
clarity  of  t^e  information  to  be 
collected;  ^d 

*  minimize  the  burden  of  the 
collection  pf  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technologi(»l  collection  techniques  or 
other  formi  of  information  technology, 
e.g.,  permiHing  electronic  submission  of 
responses. 

Agency:  pmployment  Standards 
Adininistr^tion. 

Title:  CertiHcate  of  Medical  Necessity. 

OMB  A/ufnber:  1215-0113. 

Agency  Number:  CM-893. 

Frequency:  On  occasion. 

Affected  Public:  Business  or  other-for- 
profit;  Not-for-profit  institutions. 

Number  pf  Respondents:  7.000. 


Estimated  Time  per  Response:  40 
minutes. 

Total  Burden  Hours:  2,799. 

TotaJ  Respondent  Cost  (capital/ 
startup):  0. 

Total  Respondent  Cost  (operating  and 
maintenance):  0. 

Description:  Form  Cm-893,  Certificate 
of  Medical  Necessity,  is  completed  by 
the  miner's  doctor  and  is  used  by  the 
Division  of  Coal  Miners  Workers' 
Compensation  (DCMWC)  to  determine  if 
the  miner  meets  the  specific  impairment 
standard  to  quality  for  durable  medical 
equipment,  home  nursing  care  and/or 
pulmonary  rehabilitation.  Without  the 
information  provided,  the  IXIMWC 
could  not  carry  out  its  responsibility  to 
determine  eligibility  for  black  lung 
medical  benefits. 


I M.  On^falley. 

Acting  Departmental  Cleamnce  Officer. 
IFR  Doc.  96-23051  Filed  9-9-96;  8:45  am] 
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Mine  Safety  and  Health  Administration 

Proposed  Infomiation  Collection 
Request  Submitted  for  Public 
Comment  and  Recommendations; 
Hearing  Conservation  Plans 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
pa]}erwork  and  respondents'  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  federal  agencies  wiQi  an 
opportimity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (PRA 
95)  (44  U.S.C.  §3506(c)(2)(A)l.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed. 

Currently,  the  Mine  Safety  and  Health 
Administration  (MSHA)  is  soliciting 
comments  concerning  the  proposed 
extension  of  the  information  collection 
related  to  Hearing  Conservation  Plans 
for  coal  mines.  MSHA  is  particularly 
interested  in  comments  which: 

*  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

*  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 


proposed  collection  of  information, 
includins  the  validity  of  the 
methodology  and  assumptions  used; 

*  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

*  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
must  respond  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  electronic 
submissions  of  responses. 

A  copy  of  the  proposed  information 
collection  request  can  be  obtained  by 
contacting  the  employee  listed  below  in 
the  Addressee  section  of  this  notice. 
DATES:  Submit  comments  on  or  before 
November  12. 1996. 
ADDRESSES:  Written  comments  shall  be 
mailed  to  Patricia  W,  Silvey,  Director. 
Office  of  Standards,  Regulations,  and 
Variances,  U.S.  Department  of  Labor. 
Mine  Safety  and  Health  Administration. 
4015  Wilson  Boulevard.  Room  627, 
Arlington,  VA  22203-1984.  Commenters 
are  encouraged  to  send  their  comments 
on  a  computer  disk,  or  via  E-/nail  to 
psilvey@rnsha.gov,  along  with  an 
original  printed  copy.  Ms.  Silvey  can  be 
reached  at  (703)  235-1910  (voice)  or 
(703)  235-5551  (facsimile). 
FOR  FURTHER  INFORMATION  CONTACT: 
George  M.  Fesak,  Director,  Office  of 
Program  Evaluation  and  Information 
Resources,  U.S.  Department  of  Labor, 
Mine  Safety  and  Health  Administration. 
Room  715.  4015  Wilson  Boulevard, 
Arlington,  VA  22203-1984.  Mr.  Fesak 
can  be  reached  at  gfesakOmsha.gov 
(Internet  E-mail).  (703)  235-8378  (voice) 
or  (703)  235-1563  (facsimile), 

SUPPt.EMENTARY  INFORMATION: 

I.  Background 

Section  206  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977  (Mine 
Act),  30  U.S.C.  §  846.  requires  the 
Secretary  of  Labor  to  promulgate 
mandatory  health  standards  establishing 
maximimi  noise  exposure  levels  for 
imderground  coal  mines.  The  Secretary, 
through  the  Mine  Safety  and  Health 
Administration  (MSHA).  promulgated  a 
regulation  governing  permissible  noise 
exposure  levels  which  may  be  found  at 
30  CFR  §  70.510.  Additionally,  30  CFR 
Part  70,  Subpart  F  and  Part  71,  Subpart 
I,  require  that  periodic  noise  surveys  be 
taken  by  each  mine  operator  every  three 
to  six  months.  The  surveys  must  be 
taken  by  a  certified  person,  and  they 
must  be  taken  where  each  miner  in  the 
active  workings  of  the  mine  is  exposed 
during  the  performance  of  duties  to 
which  he  is  normally  assigned.  If  a  mine 
operator  is  found  to  have  violated  the 
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permissible  noise  exposure  levels,  the 
operator  is  required  to  submit  to  MSHA 
for  approval  a  continuing,  effective 
hearing  conservation  pl^  that  includes 
provisions  for  (i)  reducing 
environmental  noise  levels;  (ii)  personal 
ear  protective  devices  to  be  made 
available  to  the  miners;  and  (iii) 
preemployment  and  periodic 
audiograms. 

n.  Current  Actions 

MSHA  seeks  to  continue  the 
requirement  that  mine  oiierators  submit 
hearing  conservation  plans  when  they 
are  found  to  be  in  violation  of  the  noise 
standard  to  ensure  that  permissible 
noise  exposure  levels  are  not  exceeded 
and  that  miners  are  a^orded  the  proper 
protection  to  conserve  their  hearing. 

Type  of  Review:  Reinstatement. 

Agency:  Mine  Safety  and  Health 
Administration. 

Title:  Hearing  Conservation  Plan. 

OMB  Number:  1219-0017. , 

Affected  Public:  Business  or  other  for- 
profit. 

Total  Respondents:  3,236. 

Frequency:  On  occasion. 

Total  Responses:  280. 

Average  Time  per  Response:  5.82 
hoiu^. 

Estimated  Total  Burden  Hours:  1.630 
hours. 

Estimated  Total  Burden  Cost: 
$242,354. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  August  30, 1996. 
George  M.  Fesak, 

Director.  Program  Evaluation  and  Information 
Resoujves. 
[FR  Doc.  96-23050  Filed  9-9-96;  8:45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  96-1 08] 

NASA  Advisory  Council.  Ufe  & 
Microgravlty  Sciences  &  Applications 
Advisory  Committee,  Life  and 
Biomedical  Sciences  and  Applications 
Advisory  Subcommittee;  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 


announces  a  meeting  of  the  NASA 
Advisory  Council,  Life  &  Microgravlty 
Sciences  &  Applications  Advisory 
Committee,  Ufe  and  Biomedical 
Sciences  and  Applications  Advisory 
Subcommittee. 

DATES:  September  25, 1996,  8:30  a.m.  to 
5:30  p.m. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration  Headquarters,  300 
E  Street,  SW.,  MIC  3  A  &  B,  Washington, 
DC  20546. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Ronald  White,  Code  UL,  NaUonal 
Aeronautics  and  Space  Administration. 
Washington,  DC  20546,  202/358-2530. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 
— Status:  Office  of  Life  &  Microgravlty 

Sciences  and  Applications,  Life 

Sciences  Division 
— Program  Management  Changes 
— ^International  Approach  to  Science 

Recruitment.  Review  &  Selection 
— Status  of  Space  Facility  Development; 

Biological  Research  &  Human 

Research 
— General  Discussion  and 

Recommendations 

It  is  imperative  that  the  meeting  lie 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  September  3, 1996. 
Leslie  M.  Nolan, 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administration. 

IFR  Doc.  96-23076  Filed  9-«-96;  8:45  am] 
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[Notice  96-109] 

NASA  Advisory  Council,  Ufe  and 
Microgravlty  Sciences  and 
Applications  Advisory  Committee, 
Aerospace  Medicine  and  Occupational 
Healtti  Advisory  Subcommittee; 
Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  meeting  of  the  NASA 
Advisory  Council,  Life  and  Microgravlty 
Sciences  and  Applications  Advisory 
Committee,  Aerospace  Medicine  and 
Occupational  Health  Advisory 
Subcommittee. 


DATES:  September  25, 1996, 9:15  a.m.  to 
5:00  p.m. 

ADDRESSES:  NASA  Headquarters,  Room 
MIC-7,  300  E  Street.  SW.  Washington. 
DC  20546. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Sam  L.  Pool,  code  SD,  Lyndon  B. 
Johnson  Space  Center,  National 
Aeronautics  and  Space  Administratiou* 
Houston,  TX  77058,  713-483-7109. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  pubHc  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 
—Status  of  Negotiations  with  the 

Russians  Concerning  Medical 

Operations  Support  of  the  Space 

Station     > 
— ^Discussion  of  Medical  Certification 

Procedures  for  Russian  Cosmonauts 

and  Other  International  Participants 

on  Space  Station 
— Review  of  Medical  Operations 

Protocols 
— Status  and  Discussion  of  Lead  Center 

■Role  for  Life  Sciences 
— Status  and  Discussion  of  Space 

Station  Medical  Operations 

Requirements  Document 
— Status  and  Discussion  of  Development 

of  Medical  Selection  and  Retention 

Criteria  for  all  Space  Station 

International  Partners 
— Discussion  of  the  Progress  Towards 

the  Establishment  of  a  National  Space 

biomedical  Institute 
— Review  of  Retention  Rates  for  flight 

Surgeons 
— ^Review  of  OLMSA  Agency  wide 

Strategic  Planning  for  Telemedicine 
— Presentation  on  the  findings  of  the 

Occupational  Health  External 

Working  Group 
— ^Discussion  of  Action  Items 
— Summary  of  Findings  and 

Recommendations 

It  is  imperative  that  the  meeting  be 
held  on  this  date  to  accommodate  the 
scheduUng  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  September  3, 1996. 
Leslie  M.  Nolan, 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space  > 

Administration. 

(FR  Doc.  96-23077  Filed  9-9-96;  8:45  am] 
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(Notice  96-11(q 

NASA  Advisory  Council,  Life  and 
Microgravlty  Sciences  and 
Applications  Advisory  Committee; 
Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
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ACTION:  Notice  of  meeting. 


SUMMARY:  tn  accordance  with  the 
Federal  A4visory  Conunittee  Act,  Pub. 
L.  92—463.  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  meeting  of  the  NASA 
Advisory  Council,  Life  and  Microgravity 
Sciences  and  Applications  Advisory 
Committea 

DAJtS:  Sei^ember  26, 1996,  8:00  a.m.  to 
7:00  p.m.;  ^d  September  27. 1996.  8:00 
a.m.  to  12:^0  p.m. 

ADDRESSES:  NASA  Headquarters,  Room 
MIC  3A,  300  E  Street,  SW,  Washington. 
DC  20024. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Diana  P.  Hpyt.  Code  UP,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546.  202/358-1893. 
SUPPtEMEMTARY  INFORMATION:  The 
meeting  will  be  closed  to  the  public  on 
Thursday,  iSeptember  26. 1996.  from 
5:15  p.m.  t^  7:00  p.m.  in  accordance 
with  5  U.S{C.  522b(c)(6),  to  allow  for 
discussion  Ion  qualifications  of 
individual^  being  considered  for 
membership  to  the  Committee.  The 
remainder  of  the  meeting  will  be  open 
to  the  public  up  to  the  seating  capacity 
of  the  roont.  The  agenda  for  the  meeting 
is  as  follows: 
— Status  of|the  Office  of  Life  and 

Microgr^ity  Sciences  and 

AppUcations 
— Status  oflSpace  Station  Utilization 
— Radiatio^  Program/Advanced  Life 

Support  and  Extravehicular  Activity 
— Countenpeasures  Report 
— Subcomniittee/Task  Force  Reports 
— Status  of]  Longitudinal  Health  Studies 
— Office  ofiSpace  Science — Implication 

of  Mars  Meteorite  Discovery 
— ^Tutorial:  Protein  Crystal  Growth 
— Space  Development  and 

Commercialization 
— Discussion  of  Committee  Findings 

and  Recommendations 

It  is  imperative  that  the  meeting  be 
held  on  the  se  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  September  3, 1996. 
Leslie  M.  Nolan, 

Advisory  Committee  Management  Officer, 
National  Aetcnautics  and  Space 
Administration. 

[PR  Doc.  96-J23078  Filed  9-9-95;  8:15  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOMING  THE  MEETWG:  Nuclear 
Regulatory  jCommission. 


DATE:  Weeks  of  September  9, 16.  23,  and 

30,  1996. 

Pt>CE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike.  Rockville, 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  September  9 

There  are  no  meeting  scheduled  fDr  the 
Week  of  September  9. 

Week  of  September  16 — ^Tentative 

There  are  no  meeting  scheduled  for  the 
Week  of  September  16. 

Week  of  September  23— Tentative 

There  are  no  meeting  scheduled  for  the 
Week  of  September  23. 

Week  of  September  30 — ^Tentative 

Thursday,  .October  3 

1:00  p.m. 
Affirmation  Session  (Public  Meeting)  (if 
needed) 

The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (recording)— (301)  415-1292. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Bill  Hill  (301)  415-1661. 

The  NRC  Commission  Meeting  Schedule 
can  be  found  on  the  Internet  at:  http:// 
www.nrc.gov/SECY/smj/schedule.htm. 

This  notice  is  distributed  by  mail  to  several 
hundred  subscrilwrs;  if  you  no  longer  wish 
to  receive  it,  or  would  like  to  be  added  to  it, 
please  contact  the  OfRce  of  the  Secretary. 
Attn:  Operations  Branch,  Washington,  D.C 
20555  (301-415-1963). 

In  addition,  distribution  of  this  meeting 
notice  over  the  internet  system  is  available. 
If  you  are  interested  in  receiving  this 
Commission  meeting  schedule  electronically, 
please  send  an  electronic  message  to 
alb@nrc.gov  or  dkwdnrc.gov. 

Dated:  September  6. 1996. 

William  M.  Hill.  Jr., 

SECY  Tracking  Officer,  Office  of  the 
Secretary. 

(FR  Doc.  96-23249  Filed  9-6-96;  2:09  pmj 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

Request  for  a  Collection  of  Information 
Jnder  the  Paperwork  Reduction  Act; 
Qualified  Domestic  Relations  Order 
Submitted  to  the  PBGC 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Nt)tice  of  request  for  0MB 

approval. 

SUMMARY:  The  Pension  Benefit  Guaranty 
Corporation  has  requested  that  the 
Office  of  Management  and  Budget 


approve  a  new  collection  of  information 
under  the  Paperwork  Reduction  Act. 
The  information  collection  relates  to 
model  forms  contained  in  a  PBGC 
booklet  providing  guidance  on  how  to 
submit  a  proper  quaUfied  domestic 
relations  order  to  the  PBGC. 
DATES:  The  PBGC  has  requested  that 
0MB  approve  this  request  by  September 
10. 1996. 

ADDRESSES:  All  written  comments 
should  be  addressed  to:  Office  of 
Information  and  Regulatory  Affairs, 
0MB,  Attention:  Desk  Officer  for  the 
Pension  Benefit  Guaranty  Corporation, 
725  17th  Street,  NW.,  Room  10235. 
Washington,  DC  20503.  The  request  for 
approval  will  be  available  for  public 
inspection  at  the  PBGC 
Commimications  and  Public  Affairs 
Etepartment,  suite  240, 1200  K  Street, 
NW.,  Washington,  DC  20005,  between 
the  hours  of  9  a.m.  and  4  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  L.  Beller,  Attorney,  Office  of  the 
General  Counsel,  Suite  340, 1200  K 
Street,  NW.,  Washington,  DC  20005, 
202-326-4024  (202-326-4179  for  TTY 
and  TDD).  (These  are  not  toll-free 
numbers.) 

SUPPLEMENTARY  INFORMATION:  The 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35)  establishes  policies 
and  procedures  for  controlling  the 
paperwork  burdens  imposed  by  Federal 
agencies  on  the  public.  The  Act  vests 
the  OMB  with  regulatory  responsibility 
over  these  burdens,  and  OMB  has 
promulgated  rules  on  the  clearance  of 
collections  of  information  by  Federal 
agencies. 

The  PBGC  is  a  federal  agency  that 
insures  the  benefits  of  nearly  42  million 
working  men  and  Women  in  about 
55,000  private-sector  defined  benefit 
pension  plans.  A  defined  benefit   . 
pension  plan  that  does  not  have  enough 
money  to  pay  benefits  may  be 
terminated  if  the  employer  responsible 
for  the  plan  faces  severe  financial 
difficulty,  such  as  bankruptcy,  and  is 
unable  to  maintain  the  plan.  In  such  an 
event,  the  PBGC  becomes  trustee  of  the 
plan  and  pays  benefits,  subject  to  legal 
limits,  to  plan  participants  and 
beneficiaries. 

The  benefits  of  a  pension'plau 
participant  generally  may  not  be 
assigned  or  alienated.  Title  I  of  ERISA 
provides  an  exception  for  domestic 
relations  orders  that  relate  to  child 
support,  alimony  payments,  or  maiHal 
property  rights  of  an  alternate  payee  (a 
spouse,  former  spouse,  child,  or  other 
dependent  of  a  plan  participant).  The 
exception  applies  only  if  the  domestic 
relations  order  meets  specific  legal 
requirements  that  make  it  a  qualified 


Federal  Register  /  Vol;  61,  No.  176  /  Tuesday,  September  10.  1996  /  Notices  47775 


domestic  relations  order  ("QDRO").  The 
PBGC  reviews  submitted  domestic 
relations  orders  to  determine  whether 
the  order  is  qualified  before  paying 
benefits  to  an  alternate  payee. 

The  PBGC  receives  many  inquiries  on 
the  requirements  for  QDROs.  Many 
domestic  relations  orders,  both  in  draft 
and  final  form,  do  not  meet  the 
applicable  requirements.  The  PBGC 
works  with  practitioners  on  a  case-by- 
case  basis  to  ensure  that  their  orders  are 
amended  to  meet  applicable 
requirements.  This  process  is  time- 
consujning  for  practitioners  and  for  the 
PBGC. 

To  simplify  the  process,  the  PBGC  has 
included  model  QDROs  and 
accompanying  guidance  in  a  booklet, 
"Divorce  Orders  &  PBGC,"  that 
attorneys  and  other  professionals  who 
are  preparing  QDROis  for  plans  trusteed 
by  the  PBGC  may  submit  to  the  PBGC 
after  receiving  court  approval.  These 
models  and  the  guidance  are  intended 
to  assist  parties  by  making  it  easier  to 
comply  with  ERISA's  QDRO 
requirements  in  plans  trusteed  by  the 
PBGC. 

The  requirements  for  submitting  a 
QDRO  are  established  by  statute.  The 
model  QDROs  and  accompanying 
guidance  do  not  create  any  additional 
requirements -and  will  result  in  a 
reduction  of  the  statutory  burden.  The 
PBGC  estimates  that  it  will  receive  333 
QDROs  each  year  from  prospective 
alternate  payees;  that  the  average 
burden  of  preparing  a  QDRO  with  the 
assistance  of  the  guidance  and  model 
QDROs  in  PBGC's  booklet  will  be  V4 
hour  of  the  alternate  payee's  time  and 
$400  in  professional  fees  if  the  alternate 
payee  hires  an  attorney  or  other 
professional  to  prepare  the  QDRO,  or  10 
hours  of  the  alternate  payee's  time  if  the 
alternate  payee  prepares  the  QDRO 
wdthout  hiring  an  attorney  or  other 
professional;  and  that  the  total  aimual 
burden  will  be  156  hours  and  $132,000. 

The  PBGC  solicits  comments  to:  (i) 
Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  tlie  agency,  including 
whether  the  information  will  have . 
practical  utiUty;  (ii)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(iii)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (iv)  minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 


other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

The  PBGC  has  requested  that  OMB 
approve  this  collection  on  an  emergency 
basis  by  September  10, 1996  so  that 
model  QDROs  can  be  made  available  to 
practitioners  immediately.  Early 
availabihty  will  greatly  assist 
practitioners  in  preparing  proper 
QDROs  for  the  PBGC,  thereby  saving 
parties  both  time  and  expense. 

Issued  at  Washington,  DC,  this  5th  day  of 
September  1996. 
Maitm  Slate, 

Executive  Director,  Pensiqp  Benefit  Guaranty 
Corporation. 
(FR  Doc.  96-23088  Filed  9-«-96;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-37629;  File  No.  SR-Phlx- 
9«-33] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Philadelphia  Stock  Exchange,  Inc., 
Relating  to  an  Increase  in  Narrow- 
Based  Index  Option  Position  and 
Exercise  Limits 

September  3, 1996. 

Piu^uant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  August  2, 
1996,  the  Philadelphia  Stock  Exchange, 
hic.  ("Phlx"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx,  pursuant  to  Rule  19b-4  of 
the  Act,  proposes  to  amend  Phlx  Rules 
100lA(b)(l)  and  1002A  to  increase  the 
position  and  exercise  limits  for  narrow- 
based  index  options  from  6,000,  9,000, 
or  12.000  contracts  to  9,000, 12,000,  or 
15,000  contracts.  3 


'  15  U.S.C  S  7Bs(b)(l)  (1988). 

2 17  Cani  240.196-4. 

^Position  limits  impose  a  ceiling  on  the  number 
of  option  contracts  which  an  investor  or  group  of 
investors  acting  in  concert  may  hold  or  write  in 
each  class  of  options  on  the  same  side  of  the  market 
(i.e.,  aggregating  long  calls  and  short  puts  or  long 
puts  and  short  calls).  Exercise  limits  prohibit  an 


n.  Self-Regulatory  Organization's 
Statonent  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  prupose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in  Section 
A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

According  to  the  Phlx,  the  purpose  of 
the  proposed  rule  change  is  to  increase 
narrow-based  index  option  position  and 
exercise  limits  in  order  to  attract 
additional  trading  interest  and.  thus, 
promote  depth  and  liquidity  and  Phlx 
index  options.  The  Exchange  believes 
that  the  current  limits  constrain  certain 
investors  from  trading  index  options. 

Currently.  Phb<  Rules  100lA(b)(l)  and 
1002A  establish  the  following  position 
and  exercise  limits  for  narrow-based 
(industry)  index  options:  (i)  6.000 
contracts  for  an  index  where  a  single 
component  stock  accounted,  on  average, 
for  30%  or  more  of  the  index  value 
during  the  30-day  period  immediately 
preceding  the  Exchange's  semi-annual 
review  of  narrow-based  index  option 
position  limits;  (ii)  9,000  contracts  for 
an  index  where  a  single  component 
stock  accounted,  on  average,  for  20%  or 
more  of  the  index  value  or  any  five 
component  stocks  togethe Accounted, 
on  average,  for  more  than  50%  of  the 
index  value,  but  no  single  component 
stock  in  the  group  accounted,  on 
average,  for  30%  or  more  of  the  index 
value  during  the  30-day  period 
immediately  preceding  the  Exchange's 
semi-annual  review  of  narrow-based 
index  option  position  limits;  and  (iii) 
12,000  contracts  where  the  conditions 
required  a  limit  of  6.000  contracts  or 
9,000  contracts  have  not  occurred.  For 
the  reasons  presented  herein,  the  Phlx 
proposes  to  amend  Phlx  Rules 
100lA(b)(l)  and  1002A  to  increase  the 
position  and  exercise  limits  for  narrow- 
based  index  options  from  6,000,  9,000, 
or  12,000  contracts  to  9,000, 12,000.  or 
15.000  contracts. 


investor  or  group  of  investors  acting  in  concert  from 
exercising  more  than  a  specified  number  of  puts  or 
calls  in  a  particular  class  within  five  consecutive 
business  days. 
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The  Exi^hange  believes  that  the 
proposed  increase  is  appropriate  in  light 
of  the  Exchange's  more  than  ten  years 
experience  trading  index  options.  In 
1983.  the  Gold/Silver  Index  ("XAU") 
was  the  Rtst  narrow-based  index  option 
to  be  traded  on  the  Phlx.  listed  with  a 
position  Ihnit  of  4,000  contracts.*  Since 
that  time,  \he  Exchange  has  honed  its 
experience  in  monitoring  and 
surveilLLn^  index  options  trading  by 
developing  and  implementing  an 
increasinmy  sophisticated  regulatory 
program.  This  program  has  benefited 
from  technological  advances  and  has 
matured  alongside  index  options 
trading.  N^reover,  the  market  for  index 
options  has  also  evolved,  as  more 
investors  are  familiar  with  the  product 
and  its  uses.  This  is  reflected  in  the 
appreciab^  growth  in  index  options 
volume  ndt  only  since  1983  but  in  most 
recent  yeafs  as  well.^ 

The  Exdiange  recognizes  that  the 
purposes  of  these  limits  are  to  prevent 
manipulation  and  to  protect  against 
disruption  of  the  markets  for  both 
options  as  I  well  as  the  underlying 
securities.  The  Exchange  has  considered 
the  effects  of  increased  position  limits 
on  the  marketplace  and  believes  that 
concerns  regarding  manipulation  and 
disruption!  ^^  adequately  addressed  by 
the  Phlx's  fegulatory  program.  The  Phlx 
continues  |o  monitor  the  markets  for 
evidence  of  manipulation  or  disruption 
caused  by  investors  with  positions  at  or 
near  current  position  or  exercise  limits 
and  the  new  limits  will  not  diminish  the 
surveillance  function  in  this  regard. 

Since  19(83  and  the  advent  of  the 
XAU,  the  Exchange  has  listed  several 
index  options.  Currently,  the  Phlx 
trades  options  on  the  following  seven 
narrow-ba^ed  indexes,  with  their 
current  poiiition  limits  noted: 

1.  Gold/lJilver  Index  ("XAU")  6,000 
contracts. 

2.  Utilitjj  Index  ("UTY")  12,000 
contracts.  | 

3.  Phlx/|aW  Bank  Index  ("BKX") 
12.000  contracts. 

4.  Phond  Index  ("PNX")  6,000 
contracts. 

5.  Semidonductor  Index  ("SOX") 
12,000  contracts. 

6.  Airlin^  Sector  Index  ("PLN") 
12,000  conjtracts. 

7.  Forest/Paper  Products  ("FPP") 
12,000  contracts. 

The  ciuT  Bnt  levels  for  narrow-based 
index  options  have  been  in  place  since 


*  See  Securi  I 
(December  2, 
1993)  (File 

'  According 
increased  48")  i 
contracts) 
January-lune 


sNc. 


I  froiti 


ies  Exchange  Act  Release  No.  20437 

1963).  48  FR  55229  (December  9. 
SR-Phbt-83-17). 

to  the  Phlx.  index  options  volume 
(from  998.780  contracts  to  1.483,585 
the  period  January-June  1995  to 

1996. 


September  1995."  Since  that  time, 
however,  index  options  have  continued 
to  experience  heavy  and  steady  volume, 
with  a  concomitant  increase  in  open 
interest.  In  this  light,  the  Exchange 
believes  that  the  proposed  limits  of 
9,000, 12,000,  or  15,000  contracts 
should  further  increase  the  depth  and 
liquidity  of  the  markets  for  index 
options  by  attracting  additional  investor 
interest.  The  Phlx  also  believes  that 
higher  position  limits  would  further 
accommodate  the  hedging  needs  of 
Exchange  market  makers  and 
specialists,  who  are  restricted  by  current 
levels. 

Further,  the  Exchange  believes  that 
the  proposed  increases  are  reasonable. 
The  Phlx  states  that  in  prior  releases 
approving  increased  position  limits,  the 
Commission  has  acknowledged  that  a 
gradual,  evolutionary  approach  has  been 
adopted  in  increasing  position  and 
exercise  limits.  Accordingly,  the  Phlx 
proposes  a  25%  increase  in  the  highest 
tier  (from  12,000  to  15,000  contracts);  a 
33%  increase  in  the  middle  tier  (from 
9,000  to  12,000  contracts);  and  a  50% 
increase  in  the  lowest  tier  (from  6,000 
to  9,000  contracts).  The  Exchange 
believes  that  these  proposed  increases 
are  consistent  with  the  gradual 
evolution  cited  by  the  Commission,  as 
the  proposed  levels  represent  reasonable 
increases  which  are  in  line  with  prior 
changes.' 

The  Exchange  believes  that  the  1995 
changes  were  so  modest  (20%  or  less) 
that  position  limit  increases  are  once 
again  needed.  Since  the  1995  changes 
were  implemented,  the  Exchange  has 
been  requested  by  its  members  and 
customers  to  again  propose  an  increase 
in  position  limits,  arguing  that  these 
limits  hamper  their  ability  to  execute 
investment  strategies.  In  light  of  the 
large  portfolios  common  to  institutional 
trading  and  the  lai^e-sized  transactions 
that  are  required  to  execute 
complicated,  cross-market  strategies, 
such  requests  emphasize  that 
institutional  hedging  needs  and  trading 
objectives  may  exceed  current  limit!t. 
Floor  members  have  also  expressed  the 
resulting  deleterious  effect  on  index 
options  trading  in  an  exchange 
environment.  Based  on  such  member 


*See  Securities  Exchange  Act  Release  No.  36194 
(September  6, 1995).  60  FR  47637  (September  13. 
1995)  (F8le  No.  SR-Phbc-95-16)  (increasing 
position  and  exercise  limits  for  narrow-based  index 
options  to  6.000.  9.0OO.  or  12,000  contracts) 
("Securities  Exchange  Act  Release  No.  36194"). 

'  See,  e.g.,  Securities  Exchange  Act  Release  No. 
36194.  supra  note  6.  where  the  Phlx's  narrow-based 
position  limit  changes  represented  a  9%  increase  in 
the  lowest  tier  (from  5.500  to  6.000  contracts);  a 
20%  increase  in  the  middle  tier  [horn  7,500  to  9.000 
contracts);  and  a  14%  increase  in  the  highest  tier 
(from  10,500  to  12,000  contracU). 


and  customer  requests,  the  Exchange 
has  also  realized  that  the  current 
position  limit  levels  continue  to 
discourage  market  participation  by  large 
investors  and  the  institutions  that 
compete  to  facilitate  the  trading 
interests  of  large  investors.  Accordingly, 
this  proposal  aims  to  accommodate  the 
liquidity  and  hedging  needs  of  large 
investors  as  well  as  the  facilitators  of 
hose  investors. 

In  proposing  these  position  and 
exercise  limit  increases,  the  Exchange 
considered  whether  alternatives  were 
available  to  accommodate  both  members 
and  investors.  For  instance,  an  index 
option  hedge  exemption  was  recently 
implemented  by  the  Exchange. 
However,  the  specific  requirements  of 
this  exemption,  including  the  definition 
of  a  hedge,  may  not  be  useful  for  all 
investors.  In  addition,  the  Exchange 
considered  whether  flexible  index 
options  ("FLEX  options"),  which  are 
subject  to  separate,  higher  position 
limits,  address  the  needs  expressed  to 
the  Phlx.  In  this  regard,  the  Exchange 
realized  that  because  of  certain 
attributes  of  FLEX  options,  such  as  lack 
of  continuous  quoting,  this  product's 
utihty  may  be  limited  to  a  discrete 
group  of  investors.  Likewise,  the 
Exchange  does  not  believe  that  FLEX 
options  trading  should  foreclose  the 
Exchange's  responsibility  to  embellish 
upon  its  listed  index  options  program 
by  revisiting  and  addressing  regulatory 
restrictions  such  as  position  limits. 

Concurrent  with  the  proposed 
increase  in  position  limits,  the  Exchange 
is  also  proposing  a  corresponding 
increase  to  narrow-based  index  option 
exercise  limits.  The  Exchange  believes 
that  this  increase  is  necessary  and 
appropriate  for  the  same  reasons  as  the 
rationale  cited  above  for  the  proposed 
position  limit  increases.  Furthermore, 
exercise  limits  constrict  trading 
strategies  by  preventing  investors  from 
exercising  positions  larger  than  the  limit 
within  five  consecutive  business  days. 
The  Exchange  also  notes  that  most  of  its 
index  options  currently  are  or  will 
become  European-style,  exercisable  only 
during  a  specified  period  at  expiration, 
such  that  the  manipulation  and  market 
disruption  concerns  associated  with 
large  exercises  will  be  limited. « 

2.  Statutory  Basis 

The  Exchange  believes  that  its 
proposal  to  increase  narrow-based  index 
option  position  and  exercise  limits  is 


'See.  e.g..  Securities  Exchange  Act  Release  No. 
37575  (August  15.  1996),  61  FR  43289  (August  21. 
1996).  (File  No.  SR-Phlx-96-18)  (order  approving 
change  in  exercise  style  of  Phlx's  National  Over-the- 
Counter  Index  from  American-style  to  European- 
style). 


Federal  Register  /  Vol.  61,  No.  176  /  Tuesday,  September  10,  1996  /  Notices  47777 


consistent  with  Section  6  of  the  Act  in 
general,  and  with  Section  6(b)(5)  in 
particular,  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  prevent  fraudulent  and 
manipulative  acts  and  practices,  as  weU 
as  to  protect  investors  and  the  public 
interest.  The  Exchange  also  believes  that 
the  proposal  should  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market  by 
providing  market  opportunity  to 
investors  constricted  by  current  i>osition 
limit  levels.  The  Phlx  believes  that  by 
stimulating  market  participation,  and 
thereby  increasing  option  market  depth 
and  liquidity,  the  proposed  rule  change 
should  promote  just  and  equitable 
principles  of  trade.  At  the  same  time, 
the  Phlx  believes  that  the  proposed 
position  limits  should  continue  to 
prevent  fraudulent  and  manipulative 
acts  and  practices  as  well  as  protect 
investors  and  the  pubUc  interest  by 
limiting  the  ability  to  disrupt  and 
manipulate  the  markets  for  options  as 
well  as  the  underlying  securities. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  self-regulatory  organization  does 
not  believe  that  the  proposed  rule 
change  will  impose  any  inappropriate 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received  with  respect  to  the 
proposed  rule  change. 

m.  Date  of  EETectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  Hnds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding,  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

A.  By  order  approve  the  proposed  rule 
change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  QMnments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Seciirities  and  Exchange 
Commission,  450  Fifth  Street,  N.W.. 


Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  S  U.S.C.  §  552,  will  be 
available  for  insp>ection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Phlx.  All  submissions 
should  refer  to  File  No.  SR-Phbc-96-33 
and  should  be  submitted  by  October  1, 
1996. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  R  McFarland, 
Deputy  Secretary. 
[PR  Doc.  96-23038  Filed  9-9-96;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Reports,  Forms  and  Recordkeeping 
Requirements  Agency  Information 
Collection  Activity  Under  0MB  Review 

AGENCY:  Department  of  Transportation 
(DOT),  Office  of  the  Secretary  (OST). 


ACTION:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soUciting  comments  on  the  following 
collection  of  information  was  published 
on  July  3, 1996  [FR  61,  page  34920). 

DATES:  Comments  must  be  submitted  on 
or  before  October  9. 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Davis,  U.S.  Coast  Guard,  Office 
of  Information  Management,  telephone 
(202) 267-2326. 


•17  CFR  200.30-3(a)(12). 


SUPPI.EMENTARY  INFORMATION: 
United  States  Coast  Guard 

Title:  Application  for  Tonnage 
Measurement  of  Vessels. 

OMB  No.  2115-0086. 

Affected  Public:  Vessel  owners. 

Aostract:  The  collection  of 
information  requires  vessel  owners  to 
submit  application  for  tonnage 
measurement  to  the  Coast  Guard  or  an 
organization  delegated  by  the  Coast 
Guard.  Additional  information  may  be 
required  if  an  owner  requests  certain 
tonnage  treatment. 

Need:  46.  U.S.C.  14104  requires  that 
before  a  vessel  is  documented  or 
recorded  under  laws  of  the  United 
States,  or  where  the  application  of  law 
of  the  United  States  to  a  vessel  is 
determined  by  its  tonnage,  the  vessel 
must  be  measured  for  tonnage. 

Burden  Estimate:  The  estimated 
burden  is  44,000  hours  annually.  • 

Title:  Oil  and  Hazardous  Material 
Pollution  Prevention  and  Safety 
Records,  EquivalentyAltematives  and 
Exemptions. 

OMB  No.  2115-0096. 

Affected  Public:  Operators  of  vessels 
and  owners  of  waterfront  facilities. 

Abstract:  The  collection  of 
information  requires  the  inspection  of 
discharge  removal  equipment  on  vessels 
and  requires  monitoring,  reporting  and 
recordkeeping  regarding  discharges  of 
oil  or  hazardous  materials  by  facilities 
and  vessels.  The  regulated  industry  has 
the  option  of  requesting,  in  writing, 
either  equivalent  or  alternative 
procedures,  methods  or  equipment 
standards  in  lieu  of  any  requirement  or 
a  full  or  partial  exemption  of  any 
requirement. 

Need;  Under  the  Federal  Water 
Pollution  Control  Act  and  Executive 
Order  12777,  Coast  Guard  has  the 
authority  to  issue  regulations  to  prevent 
the  discharge  of  oil  or  hazardous 
materials  from  waterfrt)nt  facilities  and 
vessels. 

Burden  Estimate:  The  estimated 
burden  is  1,840  hours  annually. 

Title:  Records  Relation  to  Citizenship 
of  Personnel  on  Units  Engaged  in  Outer 
Continental  Shelf  (OCS)  Activities. 

OAffl  No..  2115-0143. 

Affected  Public:  Employers  of  persons 
engaged  in  Outer  Continental  Shelf 
activities. 

Abstract:  The  collection  of 
information  requires  employers  of 
vessels  and  units  engaged  in  exploration 
and  exploitation  of  offshore  resources 
on  the  OCS  such  as  gas  and  oil  to 
ascertain  the  citizenship  of  their 
employees  and  to  maintain  records  of 
same. 

Need:  43  U.S.C.  1356  authorizes  the 
Coast  Guard  to  issue  regulations  to  man 
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or  crew  outer  continental  shelf  (CX^) 
facilities  with  U.S.  citizens  or 
{>ermanent  resident  aliens. 

Burden  $stimate:  The  estimated 
biirden  is  1.510  hours  annually. 

Send  cotiments  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  725- 
17th  Street  NW,  Washington,  DC  20503, 
Attention  OST  Desk  Officer. 

Issued  in  Washington,  DC,  on  September  5, 
1996.  I 

Phillip  A.  Ltach, 

Clearance  Officer,  United  States  Department 

of  TransporiptJon . 

[FR  Doc.  96-23074  Filed  9-9-96;  8:45  am) 

BILUNO  COOC  4»1»-«I-P 


Reports,  Forms  and  Recordkeeping 
Requirements  Agency  Information 
Collection  Activity  Under  OMB  Review 

AGENCY:  Department  of  Transportation 
(DOT),  O^e  of  the  Secretary  (OST). 

ACTION:  Notice. 

i 

SUMMARY:  In  compliance  with  the 

Paperwork  Reduction  Act  (44  U.S.Q 
3501  et  se<^.],  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden.  The  Federal  Register 
Notice  witl>  a  60-day  comment  period 
soliciting  comments  on  the  following 
collection  0f  information  was  published 
on  May  20, 1996  (FR  61,  page  25265]. 
DATES:  Conoments  must  be  submitted  on 
or  before  Oictober  9,  1996. 
F0«  FURTHHR  INFORMATION  CONTACT: 
Richard  Weaver,  400  Seventh  Street, 
S.W.,  Washington.  D.C.  20590. 
Telephone  p02-366-281 1 . 

SUPPLEMENtARY  INFORMATION: 
Maritime  Administration 

Title:  Supplementary  Training  Course 
ApplicatiofL 

Type  ofkequest:  Extension  of 
currently  approved  information 
collection. 

OMB  Control  Number:  2133-0030. 

Affected  \Pub!ic:  U.S.  merchant 
seamen,  both  officers  and  unlicensed 
personnel.  U.S.  citizens  employed  in 
other  areas  of  waterbome  commerce 
also  may  receive  this  training  on  a  space 
available  basis. 

Abstract:  Section  1305(a)  of  the 
Maritime  EJducation  and  Training  Act  of 
1980  states  that  the  Secretary  may 
provide  additional  training  on  maritime 
subjects  and  may  make  such  training 
available  tq  the  personnel  of  the 


merchant  marine  of  the  United  States 
and  to  individuals  preparing  for  a  career 
in  the  merchant  marine  of  the  United 
States.  Also,  the  U.S.  Coast  Guard 
(USCG)  requires  a  fire  fighting 
certificate  for  U.S.  merchant  marine 
officers,  effective  December  1989, 
pursuant  to  the  46  CFR  10.205(g)  and 
10.207(f). 

Need  and  Use  of  the  Information: 
Information  is  needed  for  eligibility 
assessment,  enrollment,  attendance 
verification  and  recordation.  Without 
this  information  the  courses  would  not 
be  documented  for  future  reference  by 
the  program  or  individual  student. 

This  application  form  is  the  only- 
docimient  of  record  and  is  used  to  verify 
that  students  have  attended  the  course. 

Annual  Burden:  100  hours. 

Issued  in  Washington,  DC,  on  September  5, 
1996. 

Phillip  A.  Leadi. 

Clearance  Officer,  United  States  Department 

of  Transportation. 

(FR  Doc  96-23075  Filed  9-9-96;  8:45  am) 

BILUNO  COOC  4t10-«2^ 


Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  Q  During  the  Week 
Ending  August  30, 1996 

The  following  Applications  for 
Certificates  of  PubUc  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  OST-96-1674.' 

Date  filed:  August  30. 1996. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  September  27, 1996. 

Description:  Application  of  Mountain 
Air  Express,  Inc.  d/b/a  MAX  pursuant  to 
49  U.S.C.  Section  41102,  and  Subpart  Q 
of  the  Department'^  Rules  of  Practice, 
applies  for  a  certificate  of  public 
convenience  and  necessity  to  engage  in 
scheduled  and  charter  interstate  air 


transportation  of  persons,  property  and 
mail. 

Pauiette  V.  Twine. 

Chief,  Documentary  Services  Division. 
IFR  Doc.  96-23070  Filed  9-9-96;  8:45  am) 

MUMO  COOE  4«1»-«Z-P 


Federal  Aviation  Administration 

Notice  of  Availability  of  Draft  FAA 
ASR-11  Programmatic  Environmental 
Assessment  and  Comment  Period 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  availability  and 
comment  period. 

SUMMARY:  The  FAA  announces  the 
availability  of  the  Draft  Programmatic 
Environmental  Assessment  (PEA)  for 
the  ASR-11  Radar  which  assesses  the 
potential  environmental  impacts  of  the 
FAA  ASR-11  Radar  program.  The  FAA 
and  the  Department  of  Defense  (E)OD) 
are  both  planning  to  upgrade  air  traffic 
control  infrastructure  by  systematically 
replacing  analog  systems  with  state-of- 
the-art  digital  technology.  The  FAA 
plans  to  install  up  to  120  digital  systems 
nationwide.  The  Draft  PEA  is 
subdivided  into  five  main  sections, 
including:  NEPA  requirements  and 
FAA's  ASR-11  program;  Piupose  and 
Need  for  Action;  Implementation;  and 
Cumulative  Impacts.  In  accordance  with 
the  National  Environmental  Policy  Act 
of  1969,  as  amended,  (NEPA).  42  U.S.C. 
4332(2)(C).  the  FAA  has  prepared  a 
Draft  PEA  to  determine  whether  the 
deployment  and  operation  of  the  ASR- 
11  will  have  a  significant  impact  on 
environmental  quality.  The  FAA  plans 
to  prepare  a  Final  PEA  after  a  45  day 
comment  period  during  which  time  the 
FAA  will  collect  and  review  comments 
and  incorporate  appropriate  changes  for 
the  Final  PEA.  Comments  regarding  the 
Draft  PEA  should  be  mailed  to  Jerome 
D.  Schwartz,  Environmental  Specialist, 
Federal  Aviation  Administration. 
Surveillance  Integrated  Product  "Team. 
AND-400.  800  Independence  Avenue, 
SW.  Washington.  DC  20591. 

DATES:  Comments  must  be  received  on 
or  before  October  25, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jerome  D.  Schwartz,  Environmental 
Specialist,  Federal  Aviation 
Administration.  Surveillance  Integrated 
Product  Team.  AND-400.  800 
Independence  Avenue,  SW. 
Washington.  DC  20591,  telephone  (202) 
558-4946. 
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Issued  in  Washington,  DC  on  September  4, 
1996. 

Gerald  f.  Taylor, 

Product  Lead,  Terminal  Products  Team, 

AND-^10. 

(FR  Doc.  96-23093  Filed  9-9-96;  8:45  am) 

BIUJNO  COOE  4M0-1VM 

[Summary  Notice  tio.  PE-«6^«4] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

summary:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  speciHed 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATE:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  September  16, 1996. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel.  Attn:  Rule  Docket  (AGC- 
200),  Petition  Docket  No.  28673,  800 
Independence  Avenue,  SW., 
Washington,  D.C.  20591. 

Comments  may  also  be  sent 
electronically  to  the  following  internet 
address:  nprmcmts@mail.hq.faa.gov. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rule  Docket  (AGC-200),  Room  915G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 
Washington,  D.C.  20591;  telephone 
(202)  267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Fred  Haynes  (202)  267-3939  or  Marisa 
Mullen  (202)  267-9681  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 


Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington,  D.Q,  on  September 
5,1996. 

losepli  A.  Conte, 

Acting  Assistant  Chief  Counsel  for 
Regulations. 

Petitions  for  Exanption 

DocicefAfo.;  28673. 

Petitioner:  EAA  Aviation  Foundation, 
Inc.,  Experimental  Aircraft  Association, 
Inc, 

Sections  of  the  FAR  Affected:  14  CFR 
91.315 

Description  of  Relief  Sou^t:  To 
pwrmit  the  EAA  Aviation  Foundation  to 
use  its  B-17  aircraft,  which  is  certified 
as  a  limited  category  aircraft,  to  provide 
flight  experiences  to  members  of  EAA 
who  have  also  become  members  of  the 
B-17  Historical  Society  through  a 
donation  to  the  Foundation. 
(FR  Doc.  96-23095  Filed  9-»-96;  8:45  am] 

BILLWG  COOE  4*1»-13-M 


Notice  of  Passenger  Facility  Charge 
(PFC)  Approvals  and  Disapprovals 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Monthly  Notice  of  PFC 
Approvals  and  Disapprovals.  In  August 
1996,  there  were  six  applications 
approved.  Additionally,  five  approved 
amendments  to  previously  approved 
applications  axe  Usted. 

summary:  The  FAA  publishes  a  monthly 
notice,  as  appropriate,  of  PFC  approvals 
and  disapprovals  under  the  provisions 
of  49  U.S.C.  40117  (Pub.  L.  103-272) 
and  Part  158  of  the  Federal  Aviation 
Regjulations  (14  CFR  Part  158).  This 
notice  is  published  pursuant  to 
paragraph  d  of  §  158.29. 

PFC  Applications  Approved 

Public  Agency:  Charter  County  of 
Wayne,  Michigan.  Detroit,  Michigan. 

Application  Number:  96-02-U-OO- 
DTW. 

Application  Type:  Use  PFC  reveneus. 

PFC  Leve/;  $3.00. 

Total  Net  PFC  Revenue  Approved  For 
Use:  $3,137,000. 

Charge  Effective  Date:  December  1, 
1992. 

Estimated  Charge  Expiration  Date: 
Jime  1,  2009. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  No  change  from  previous 
decision. 

Brief  Description  of  Project  Approved 
For  Use  of  PFC  Revenue  at  Detroit 
Metropolitan  Wayne  County  Airport: 
Land  acquisition  and  preliminary 
design  for  fourth  parallel  runway. 


Brief  Description  of  Project  Approved 
For  Use  of  PFC  Revenue  at  WiUow  Run 
Airport:  Perimeter  property  fencing  and 
removal  of  airport  hazard. 

Decision  Date:  August  2, 1996. 

For  Further  Information  Contact: 
Leonard  Mizerowski,  Detroit  Airports 
Disti-ict  Office,  (313)  487-7277. 

PiiWic  Agency:  Natrona  County 
International  Airport  Board  of  Trustees, 
Casper,  Wyoming. 

Application  Number:  96-02-C-OO- 
CPR.. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve/;  $3.00. 

Total  Approved  Net  PFC  Revenue  in 
This  Application:  $427,704. 

Estimated  Charge  Effective  Date: 
March  1, 1997. 

Estimated  Charge  Expiration  Date: 
November  1, 1999. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  None. 

Brief  Description  of  Projects  Approved 
For  Collection  and  Use  of  PFC  Revenue: 
Aircraft  rescue  and  firefighting  (ARFF) 
improvements,  Acquire  snow  removal 
equipment.  Construct  wildlife  control 
fencing.  Rehabilitate  airfield  lighting 
system,  Rehabilitate  taxiway  C,  Relocate 
road  out  of  runway  safety  area. 

Decision  Date:  August  2,  1996. 

For  Further  Information  Contact: 
Christopher  Schaffer,  Denver  Airports 
Distiict  Office,  (303)  286-5525. 

Public  Agency:  City  of  San  Angelo, 
Texas. 

Application  Number:  96-02-U-OO- 
SJT. 

Application  Type:  Use  PFC  revenue. 

PFC  Leve/.  $3.00. 

Total  PFC  Revenue  Approved  For  Use 
in  This  Decision:  $414,667. 

Charge  Effective  Date:  May  1, 1993. 

Estimated  Charge  Expiration  Date: 
March  1, 1998. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  No  change  from  previous 
decision. 

Brief  Description  of  Projects  Approved 
For  Use  of  PFC  Revenue:  Perimeter  road. 
Extend  runway  36  and  taxiway  P  (phase 
1),  Replace/relocate  approach  light 
system  runway  3,  Security  upgrade. 

Decision  Date:  August  5, 1996. 

For  Further  Information  Contact:  Ben 
Guttery,  Southwest  Region  Airports 
Division,  (817)  222-5614. 

Public  Agency:  Palm  Beach  County 
Department  of  Airports,  West  Palm 
Beach,  Florida. 

Application  Number:  96-02-C-OO- 
PBI. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve/;  $3.00. 

Total  Approved  Net  PFC  Revenue  in 
This  Decision:  $21,997,000. 
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Estimated  Charge  Effective  Date:  May 
1,1999. 

Estimated  Charge  Expiration  Date: 
April  1.  2002. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFQs:  Air  taxi/commercial 
operators  filing  FAA  Form  1800-31. 

Determination:  Approved.  Based  on 
informationjcontained  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  proposed  class 
accoimts  foil  less  than  1  percent  of  the 
total  annualenplanements  at  Palm 
Beach  International  Airport  (PBI>. 

Brief  Description  of  Projects  Approved 
For  Use  oflVC  Revenue  at  PBI:  95-B 
acquire  lanq  in  Part  150  noise 
compatibility  plan,  96-B  acquire  land  in 
Part  150  noise  compatibility  plan,  ARFF 
vehicle  replacement. 

Brief  Description  of  Project  Approved 
For  Use  of  ITC  Revenue  at  North 
County  General  Aviation  Airport:  Install 
instrument  Ijanding  system  and  distance 
measuring  ejjuipment. 

Brief  Description  of  Projects  Approved 
For  Collection  and  Use  ofPFC  Revenue 
at  PBI:  95  A-  -revised — west  enpFane 
roadway  baggage  improvements,  land 
acquisition  (development).  Construct 
outer  perimeter  road  south  phase  2, 
Reconstruct  |aprons  B-D-E,  Intermodal 
transportation  study. 

Decision  Date:  August  29,  1996. 

For  Further  Information  Contact:  Bart 
Vemace,  Orlando  Airports  District 
Office,  (407)1648-6583. 

Public  Agincy:  Dade  County  Aviation 
Department.  Miami,  Florida. 

Applicati<ui  Number  96-02-U-OO- 
MIA.  I 

Apphcati^  Type:  Use  PFC  revenue. 

PFCLeveli  S3. 00. 

Total  PFC\f{evenue  Approved  For  Use 
in  This  Decikion:  $42,034,000. 


Charge  Effective  Date:  November  1, 
1994. 

Estimated  Charge  Expiration  Date: 
May  1, 1998. 

Classes  of  Air  Carriers  Not  Required 
to  Collect  PFC'S:  No  change  from 
previous  decision. 

Brief  Description  of  Projects  Approved 
For  Use  of  PFC  Revenue:  Concourse  A 
expansion  phase  II ,  Concourse  A  phase 
n  apron  and  utilities. 

Decision  Date:  August  30. 1996. 

For  Further  Information  Contact:  Bait 
Vemance,  Orlando  Airports  District 
Office.  (407)  648-6586. 

Public  Agency:  City  of  Bemidji  and 
County  of  Beltrami,  Bemidji,  Minnesota. 

Application  Number:  96-01-C-OO- 
BH. 

Application  Type:  Impose  and  use 
PFC  revenue. 

PFC  Ieve7;  $3.00. 

Total  Approved  Net  PFC  Revenue: 
$368,221. 

Estimated  Charge  Effective  Date: 
November  1, 1996. 

Estimated  Charge  Expiration  Date: 
June  1,  2003. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC'S:  Air  taxi/commercial 
operators. 

Determination:  Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  Bemidjiy 
Beltrami  County  Airport.  ' 

Brief  Description  of  Projects  Approved 
For  Collection  and  Use  of  PFC  Revenue: 
Airfield  signing,  automatic  entry  doors, 
and  snow  retention  devices.  Upgrade 
master  plan  and  airport  layout  plan, 
Runway  7/25  and  taxiway  pavement 

Amendments  to  PFC  Approvals 


rehabilitation,  PFC  application,  Taxiway 
A  pavement  rehabilitation.  Safety  area 
upgrade. 

Brief  Description  of  Projects  Approved 
w  Part  For  Collection  and  Use  of  PFC 
Revenue:  Terminal  building  expansion 
and  [remodeling],  installation  of  lighted 
nmway  guidance  signs,  acquisition  of 
avigation  easements,  revision  of  the 
radio  control  system,  and  other  minor 
projects. 

Determination:  Approved  in  part.  The 
project  element  to  install  airfield 
guidance  and  hold  signs  was  begun 
prior  to  November  5, 1990,  and  the  costs 
have  been  determined  not  allowable  for 
the  PFC  program.  Any  "other  minor 
projects"  not  included  in  the  project 
description  or  project  justification 
contained  in  the  application  are  not 
described  sufficiently,  nor  was 
sufficient  justification  provided,  to 
allow  the  FAA  to  make  a  determination 
as  to  eUgibility.  Therefore,  these  "other 
minor  projects"  are  not  approved.  The 
remainder  of  the  project  is  approved. 
Rimway  13/31  pavement  rehabilitation. 

Determination:  Approved  in  part.  The 
approved  amoimt  was  reduced  from  that 
contained  in  the  Attachment  B  for  this 
project  in  the  application.  Subsequent  to 
the  application  being  submitted, 
construction  bids  where  submitted 
which  were  lower  than  had  been 
estimated  and  additional  Airport 
Improvement  Program  funds  were 
received  which  reduced  the  amount  of 
PFC  revenue  required  to  finance  the 
project. 

Decision  Date:  August  30, 1996. 

For  Further  Information  Contact: 
Gordon  Nelson,  Minneapolis  Airports 
District  Office,  (612)  725-4358. 


Amendment  No.,  city,  state 


93-0l-C-0l-tBI,  West  Palm  Beach,  FL 

93-01 -C-01-ASE.  Aspen.  CO  

93-01 -M)1-<3CC,  Gillette,  WY 

96-01-C-O1-tAR.  Laramie,  WY  

94-O1-C-0l-i^lA,  Miami,  FL 


Amendment 
approved  date 


05/09/96 
08/15/96 
08/T5/96 
08/15/96 
08/29/96 


AmerMJed  ap- 
proved net 
PFC  revenue 


$34,817,091 

1.614,986 

369,132 

126,457 

112,519,000 


Original  ap- 
proved net 
PFC  revenue 


$38,801,096 

1,533,541 

331,540 

126.457 

64.770.000 


Original  esti- 
mated ctiarge 
exp.  date 


04/01/99 
02/01/98 
09/01/99 
10/01/00 
11/01/96 


AnnerxJed  esti- 

nrtated  ctiarge 

exp.  date 


05/01/99 
12/01/98 
02/01/01 
10/01/00 
05/01/98 
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Issued  in  Washington,  D.C  on  September 
7,1996. 

Kendall  L.  Ball, 

Acting  Manager,  Passenger  Facility  Charge 
Branch. 
IFR  Doc.  96-23096  Filed  9-»-96;  8:45  ami 

BILUNQ  COOe  4t10-13-M 

Surface  Transportation  Board  ■ 
[STB  nnanca  Docket  No.  32986] 

Missouri  PacHtc  Railroad  Company- 
Trackage  Rights  Exemption — Elgin, 
Joliet  and  Eastern  Railway  Company 

Elgin,  Joliet  and  Eastern  Railway 
Company  (EJ&E)  has  agreed  to  grant 
overhead  trackage  rights  to  Missouri 
Pacific  Railroad  Company  (MP)  over 
approximately  130  miles  of  rail  lines 
extending  firom  milepost  0  in  South 
Chicago,  IL,  through  Gary,  IN  (milepost 
12  and  milepost  45,  including  Kirk 
Yard),  including  EJ&E's  City  Track  Line 
between  Gary  and  Goff,  IN,  and  EJ&E's 
Whiting  Line  from  Cavanaugh,  IN,  to 
Calumet  Tower,  IN,  through  milepost  25 
at  Chicago  Heights,  IL,  milepost  0  at 
Joliet,  IL,  and  milepost  29  at  West 
Chicago,  BL,  to  Waukegan,  DL,  to  the  end 
of  EJ^'s  ownership  near  milepost  74. ^ 
The  trackage  rights  were  scheduled  to 
become  effective  on  the  date  of  final 
agreement  of  the  parties  but  not  sooner 
than  August  28, 1996,  the  effective  date 
of  the  exemption.' 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  the  notice  contains  false 
or  misleading  information,  the 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C. 
10502(d)  may  be  filed  at  any  time.  The 
filing  of  a  petitipn  to  revoke  will  not 
stay  the  transaction. 


'  The  ICC  Termination  Act  of  1995.  Pub.  L.  No. 
104-88, 109  Stat.  803,  which  was  enacted  on 
December  29, 1995.  and  took  effect  on  January  1, 
1996,  abolished  the  Interstate  Commerce 
Commission  and  transferred  certain  functions  to  the 
Surface  Transportation  Board  (Board).  This  notice 
relates  to  functions  that  are  subject  to  Board 
jurisdiction  pursuant  to  49  U.S.C.  11323-24. 

>  In  addition  to  describing  the  proposed  trackage 
rights,  MP  has  recited  that  operation  of  those  rights 
may  require  construction  of  some  connecting  track 
between  the  E|&E  and  either  the  MP  or  another 
railroad.  MP  states  that  the  construction  would  not 
require  Board  authorization  and  "none  is  sought  by 
this  notice."  Publication  of  this  notice  should  not 
be  deemed  to  be  acquiescence  by  the  Board  in  MP's 
characterization  of  the  Board's  jurisdiction  over  any 
such  construction. 

'  A  Petition  to  Reject,  to  Revoke,  And/Or  to  Stay 
was  filed  in  this  proceeding  (and  also  relates  to  STB 
Finance  Docket  No.  32985)  on  August  27,  1996,  by 
Joseph  C  Szabo,  for  and  on  behalf  of  United 
Transportation  Union-Illinois  Legislative  Board 
(UTU-IL).  The  City  of  West  Chicago  and  the 
Brotherhood  of  Locomotive  Engineers  join  with 
UTU-IL  in  separate  petitions  filed  on  August  27, 
1996,  and  August  29, 1996,  respectively.  The 
petitions  will  be  addressed  in  a  separate  decision 
or  decisions. 


An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  32986,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Branch, 
1201  Constitution  Avenue,  N.W., 
Washington,  DC  20423  and  served  on: 
Joseph  D.  Anthofer,  General  Attorney, 
1416  Dodge  Street.  #830,  Omaha,  NE 
68179. 

As  a  condition  to  this  exemption,  any 
employees  afliected  by  the  trackage 
rights  will  be  protected  by  the 
conditions  imposed  in  Norfolk  and 
Western  Ry.  Co.— Trackage  Rights— BN. 
354  I.CC  605  (1978).  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate,  360  I.CC.  653  (1980). 

Decided:  September  4, 1996. 

By  the  Board,  David  M.  Konschnik, 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
IFR  Doc.  96-23118  Filed  9-9-96;  8:45  am] 
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[STB  Finance  Docket  No.  32985] 

Union  Pacific  Railroad  Company- 
Trackage  Rights  Exemption— Elgin, 
Joliet  and  Eastern  Railway  Company 

Elgin,  Joliet  and  Eastern  Railway 
Company  (EJ&E)  has  agreed  to  grant 
overhead  trackage  rights  to  Union 
Pacific  Railroad  Company  (UP)  over 
approximately  130  miles  of  rail  lines 
extending  from  Waukegan,  IL,  on  the 
north  at  the  beginning  of  EJ&E's 
ownership  near  milepost  74,  through 
milepost  29  at  West  Chicago,  milepost  0 
at  Joliet,  and  milepost  25  at  Chicago 
Heights,  IL,  and  Gary,  IN  (milepost  12 
and  milepost  45,  including  Kirk  Yard), 
to  milepost  0  at  South  Chicago,  IL, 
including  EJ&E's  Qty  Track  Line 
between  Gary  and  Goff,  IN,  and  EJ&E's 
Whiting  Line  from  Cavanaugh.  IN,  to 
Calumet  Tower,  IN.^  The  trackage  rights 
were  scheduled  to  become  effective  on 
the  date  of  final  agreement  of  the  parties 


but  not  sooner  than  August  28, 1996,  the 
effective  date  of  the  exemption. ^ 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  the  notice  contains  £alse 
or  misleading  infonnation,  the 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C 
10502(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revdce  will  not 
stay  the  transaction. 
.  An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  32985,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Branch, 
1201  Constitution  Avenue,  N.W., 
Washington,  DC  20423  and  served  on: 
,  Joseph  D.  Anthofer,  General  Attorney, 
1416  Dodge  Street,  #830,  Omaha.  NE 
68179. 

As  a  condition  to  this  exemption,  any 
employees  affected  by  the  trackage 
rights  will  be  protected  by  the 
conditions  imposed  in  Norfolk  and 
Western  Ry.  Co.— Trackage  Rights— BN, 
354  I.CC  605  (1978),  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate,  360  I.CC.  653  (1980). 

Decided:  September  4, 1996. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
IFR  Doc.  96-23119  Filed  9-9-96;  8:45  am] 

BILUNG  CODE  491S-00-P 

[STB  Docket  No.  AB-290  (Sut>-No.  185X)] 

Norfolk  Southern  Raihway  Company- 
Abandonment  Exemption — in  Des 
Moines,  Polk  County,  lA 

Norfolk  Southern  Railway  Company 
(NS)  has  filed  a  notice  of  exemption 
under  49  CFR  1152  Subpart  F— Exempt 
Abandonments  to  abandon  1.1  mile  of 
its  line  of  railroad  between  milepost 
SD-339.7  and  SD-340.8  in  Des  Moines, 
Polk  County,  lA. 

NS  has  certified  that:  (1)  no  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  any  overhead  traffic  on 


'  The  ICC  Termination  Act  of  1995,  Piib.  L  No. 
104-88, 109  Stat.  803,  wiiich  was  enacted  on 
Decemfa^L29. 1995,  and  took  effect  on  Janua.^  1, 
1996.  abolished  the  Interstate  Commerce 
Commission  and  transferred  certain  functions  to  the 
Surface  Transportation  Board  (Board).  This  notice 
relates  to  functions  that  are  subject  to  Board 
jurisdiction  pursuant  to  49  U.S.C  11323-24. 

>  In  addition  to  describing  the  proposed  trackage 
rights,  UP  has  recited  that  operation  of  those  rights 
may  require  construction  of  some  connecting  track 
between  the  EI&E  and  either  the  UP  or  another 
railroad.  UP  states  that  the  construction  would  not 
require  Board  authorization  and  "none  is  sought  by 
this  notice."  Publication  of  this  notice  should  not 
be  deemed  to  be  acquiescence  by  the  Board  in  UFs 
characterization  of  the  Board's  jurisdiction  over  any 
such  consti'uction. 


'  A  Petition  to  Reject,  to  Revoke,  And/Or  to  Suy 
was  filed  in  this  proceeding  (and  also  relates  to  S'13 
Finance  Docket  No.  32986)  on  August  27, 1996,  by 
Joseph  C  Snbo,  for  and  on  behalf  of  United 
Transportation  Union-Illinois  Legislative  Board 
(UTU-IL).  The  City  of  West  Chicago  and  the 
Brotherhood  of  Locomotive  Engineers  join  with 
UTU-IL  in  separate  petitions  filed  on  August  27, 
1996,  and  August  29,  1996.  respectively.  The 
petitions  will  be  addressed  in  a  separate  decision 
or  decisions. 

'  The  IOC  Termination  Act  of  1995,  Pub.  L.  No. 
104-88, 109  Stat.  803.  which  was  enacted  on 
December  29. 1995,  and  took  effect  on  January  1, 
1996,  abolished  the  Interstate  Commerce 
Commission  and  transferred  certain  functions  to  the 
Surface  Transportation  Board  (Board).  This  notice 
relates  to  functions  that  are  subject  to  the  Board's 
jurisdiction  pursuant  to  49  U.S.C  10903. 
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the  line  h^s  been  rerouted;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  useij)  regaMing  cessation  of  service 
over  the  line  either  is  pending  with  the 
Board  or  with  any  U.S.  District  Court  or 
has  been  decided  in  fav(»-  of 
complainant  within  the  2-year  period; 
and  (4)  the  requirements  at  49  CFR 

1105.7  (environmental  reports),  49  CFR 

1195.8  (historic  reports).  49  CFR 

1105.11  (transmittal  letter),  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  use  of  this 
exeraptioti,  any  employee  adversely 
affected  Ify  the  abandonment  shall  be 
protected  under  Oregon  Short  Line  R. 
Co. — Abandonment — Goshen,  360  I.CC. 
91  (1979)J  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C  10502(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  qle  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemptioh  will  be  effective  on  October 
10, 1996,  unless  stayed  pending 
reconsid^tion.  Petitions  to  stay  that  do 
not  involve  environmental  issues,^ 
formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2),3  and 
trail  use/tail  banking  requests  under  49 
CFR  115i29  *  must  be  filed  by 
September  20, 1996.  Petitions  to  reopen 
or  requests  for  public  use  conditions 
under  49  CFR  1152.28  must  be  filed  by 
September  30, 1996,  with:  Office  of  the 
Secretaryi  Case  Control  Branch,  Surface 
Transportation  Board,  1201  Constitution 
Avenue,  N.W..  Washington,  DC  20423. 

A  copyjof  any  petition  filed  with  the 
Board  sh(^uld  be  sent  to  applicant's 
representative:  James  R.  Paschall, 
General  Attorney,  Norfolk  Southern 
Corporation,  Three  Commercial  Place, 
Norfolk,  VA  23510. 

If  the  verified  notice  contains  false  or 
misleadidg  information,  the  exemption 
is  void  a^  initio. 

NS  hasl  filed  an  environmental  report 
which  addresses  the  abandonment's 
1 — 


'TThe  Bo^  will  grant  a  stay  if  an  infonned 
decision  on  jenvironmental  issues  (whether  raised 
by  a  party  of  by  the  Board's  Section  of 
Environmei^ial  Analysis  in  its  independent 
invest igatio|i)  cannot  be  made  before  the 
exemption'^  effective  date.  See  Exemption  ofOut- 
of-Service  Hail  Lines.  5 1.C.C.2d  377  (1989).  Any 
request  for  4  stay  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  before 
the  exerapticin's  effective  date. 

'  See  Exeippt.  of  Bail  Abandonment— Offers  of 
Finan.  Assist..  4  LC.C2d  1S4  (1987). 

'The  BoaM  will  accept  late-filed  trail  use 
requests  so  long  as  the  abandonment  has  not  been 
consummated  and  the  abandoning  railroad  is 
willing  to  negotiate  an  agreement. 


effects,  if  any.  on  the  environment  and 
historic  resources.  The  Section  of 
Environmental  Analysis  (SEA)  will 
issue  an  environmental  assessment  (EA) 
by  September  13, 1996.  Interested 
persons  may  obtain  a  copy  of  the  EA  by 
writing  to  SEA  (Room  3219,  Surface 
Transportation  Board,  Washington,  DC 
20423)  or  by  calling  Elaine  Kaiser,  Chief 
of  SEA,  at  (202)  927-6248.  Comments 
on  environmental  and  historic 
preservation  matters  must  be  filed 
within  15  days  after  the  EA  becomes 
available  to  the  public. 

Environmental,  historic  preservation, 
pubUc  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  September  4, 1996. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretoiy. 
(FR  Doc  96-23073  Filed  ^-»-96;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Announcement  of  National  Customs 
Automation  Program  Test  Regarding 
Presentation  of  Electronic  Cargo 
Declarations 

AGENCY:  U.S.  Customs  Service. 
Department  of  the  Treasury. 
ACTION:  General  notice. 

SUMMARY:  This  notice  announces  a 
Customs  plan  to  conduct  a  test  program 
to  allow  the  electronic  submission  of 
certain  inward  vessel  manifest 
information.  This  notice  invites  public 
comments  concerning  any  aspect  of  the 
test,  informs  interested  members  of  the 
public  of  the  eligibility  requirements  for 
voluntary  participation  in  the  test,  and 
describes  the  requirements  required  to 
be  met  in  order  to  participate  in  the  test. 
EFFECTIVE  DATE:  The  test  will  commence 
no  sooner  than  December  9, 1996,  and 
will  run  for  approximately  one  year. 
Comments  concerning  the  eligibility 
standards,  selection  criteria,  or 
information  submission  requirements 
must  be  received  on  or  before  October 
10, 1996.  To  participate  in  the  test,  the 
necessary  information  as  outlined  in 
this  notice  must  be  filed  with  Customs 
on  or  before  October  10, 1996. 
ADDRESSES:  Written  comments 
regarding  this  notice  and  letters 
requesting  participation  in  the  test 
program  should  be  addressed  to  Cargo 
Control  and  Entry,  U.S.  Customs 
Service,  1301  Constitution  Avenue, 


NW.,  Room  1328.  Washington,  DC 
20229. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  operational  or  policy  matters: 
William  Scope  (202)  927-3112. 

For  systems  or  automation  matters: 
Kim  Santos  (202)  927-  0651. 

For  legal  matters:  Larry  L  Burton 
(202) 482-7040. 
SUPPLEMENTARY  INFORMATION: 

Baclcground 

Title  VI  of  the  North  American  Free 
Trade  Agreement  Implementation  Act 
(the  Act),  Public  Law  103-182,  107  Stat. 
2057  (December  8, 1993),  contains 
provisions  which  pertain  to  Customs 
Modernization  (107  Stat.  2170).  Subtitle 
B  of  title  VI  establishes  the  National 
Customs  Automation  Program  (NCAP), 
an  automated  and  electronic  system  for 
the  processing  of  commercial 
importations.  Section  631  of  the  Act 
created  sections  411  through  414  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1411 
through  1414),  which  define  and  list  the 
existing  and  planned  components  of  the 
NCAP  (section  411),  promulgate 
program  goals  (section  412),  provide  for 
the  implementation  and  evaluation  of 
the  program  (section  413),  and  provide 
for  the  remote  location  filing  of  entries 
(section  414).  Actual  testing  procedures 
for  both  existing  and  planned 
components  were  established  by  the 
publication  of  Treasury  Decision  95-21 
in  the  Federal  Register  of  March  16, 
1995  (60  FR  14211),  which  appear  as 
section  101.9,  Customs  Regulations  (19 
CFR  101.9). 

L  Description  of  Proposed  Test 

The  Concept  of  Electronically  Filing  the 
Cargo  Declaration 

The  filing  of  the  Customs  Form  1302 
Cargo  Declaration  electronically  allows 
an  importing  carrier  to  transmit  one 
cargo  declaration  to  all  Customs  ports 
for  review  and  for  enforcement 
purposes.  It  also  allows  for  the 
electronic  release  of  cargo  to  carriers 
and  other  participating  parties,  as  well 
as  facilitating  the  process  of  many  other 
Customs  regulatory  requirements  related 
to  the  control  and  processing  of  cargo. 
For  many  years  now,  Customs  has  been 
accepting  electronic  cargo  data  from 
importing  carriers,  while 
simultaneously  requiring  the  same 
information  to  be  submitted  on  the 
Customs  Form  1302  (Cargo  Declaration). 
This  test  program  will  eliminate  the 
requirement  for  participating 
Automated  Manifest  System  (AMS) 
vessel  carriers  who  qualify  for  the  test 
to  submit  a  Customs  Form  1302  Cargo 
Declaration  to  Customs,  so  long  as  they 
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remain  proficient  in  meeting  the 
electronic  standards  established  by 
Customs. 

Since  August  of  1995,  Customs  has 
been  working  in  partnership  with  the 
trade  through  the  Customs  Electronic 
Systems  Advisory  Conunittee  (CESAC) 
and  other  parties  in  developing  the 
standards  for  this  test  program  as  well 
as  identifying  necessary  enhancements 
to  the  AMS.  Although  electronic  cargo 
data  has  been  received  by  Customs  from 
importing  carriers  for  many  years,  there 
were  many  technical  omissions  in  the 
AMS  system  which  made  the  paper 
collection  of  cargo  information  more 
useful  for  enforcement  and  control 
purposes.  Customs  is  now  confldent 
that  the  standards  developed  and 
enhancements  being  made  to  the  AMS 
will  make  it  possible  to  eliminate  the 
need  to  submit  the  Customs  Form  1302 
simultaneously  with  the  transmission  of 
the  cargo  data  electronically,  and  hopes 
to  verify  this  through  the  test  program. 
Since  many  importing  carriers  have 
been  transmitting  the  cargo  data  to 
Customs  nationally  for  many  years  now, 
the  test  will  run  nationally. 

Description  of  the  Test 

Customs  objectives  are:  (1)  To  work 
with  the  trade  commimity,  other 
agencies,  and  other  parties  impacted  by 
this  program  in  the  design, 
implementation  and  evaluation  of  the 
test;  and, 

(2)  To  use  the  experience  gained  by 
the  test  in  designing  operational 
procedures,  automated  systems,  and 
regulations  that  are  supportive  of  and 
compatible  with  the  Customs 
Reorganization,  the  ongoing  effort  to 
improve  the  Trade  Compliance  Process, 
and  the  Automated  Commercial  System 
Redesign  (ACE). 

All  procedures  and  processes  will  be 
closely  coordinated  with  all 
participating  and  affected  parties.  The 
intent  of  this  program  is  to  test  such 
operational  issues  as  communication, 
cargo  movement  and  release,  as  well  as 
whether  participants  can  meet  the 
requirements  of  transmitting  timely, 
complete  and  accurate  cargo  data. 

Regulatory  Provisions  Suspended 

Provisions  in  sections  4.7  and  4.7a  of 
the  Customs  Regulations  (19  CFR  4.7 
and  4.7a),  relating  to  the  presentation  of 
a  cargo  declaration  with  a  vessel 
manifest,  will  be  suspended  during  this 
test.  Participants  will  not  be  required  to 
submit  a  Customs  Form  1302  to 
Customs  or  have  a  copy  on  board  a 
vessel,  including  the  "dock  copy"  or  the 
"traveler",  but  must  be  able  to 
download  or  otherwise  produce 
required  information  for  Customs,  or 


Coast  Guard  officers  who  may  board. 
Participants  will  not  be  required^y 
Customs  to  provide  a  paper  Customs 
Form  1302  as  an  additional  copy.  There 
is  no  suspension  of  the  requirements 
contained  in  the  cited  regulatory 
provisions  to  sulMnit  the  other  forms  to 
be  presented  with  a  vessel  manifest, 
such  as  the  Customs  Forms  1300  and 
1301. 

n.  Eligibility  Criteria 

Participation  in  this  testing  will  not 
be  considered  confidential  information, 
and  the  identity  of  participants  will  be 
made  available  to  the  public  upon 
written  request.  In  order  to  quaUfy  for 
participation  in  the  test  program  it  will 
be  necessary  that  a  party  either  be  a 
qualified  Automated  Manifest  System 
(AMS)  carrier,  or  that  a  qualified  AMS 
Service  Center(s)  be  designated  to 
submit  required  information  to 
Customs.  In  order  to  be  considered 
AMS-qualified,  vessel  operators  and 
other  entities  must  have  been  tested  by 
Customs  {md  determined  to  possess  full 
technical  capability  to  transmit  and 
receive  all  types  of  AMS  data.  Customs 
authorizes  Automated  Manifest  System 
(AMS)  service  centers  to  assist  carriers 
in  the  submission  of  required  electronic 
information.  Such  AMS  centers  may 
include  Port  Authorities  and  other 
interested  parties  who  act  on  behalf  of 
carriers  who  either  caimot  or  choose  not 
to  develop  the  required  electronic 
capabilities  for  direct  participation. 
Service  centers  are  selected  by  Customs 
only  if  they  demonstrate  that  they 
possess  the  full  technical  capacity  and 
necessary  facilities  to  receive  and 
transmit  data  for  requesting  carriers.  If 
these  conditions  are  met,  such  entities 
are  officially  recognized  as  "E)esignated 
Service  Centers."  Any  participating 
carrier  that  is  using  a  E)esignated  Service 
Center  is  reminded  that  the  carrier  is 
responsible  for  all  electronic  submission 
requirements  incorporated  in  the  test. 
User  requirements  for  qualifying  carriers 
will  be  governed  by  those  published  in 
the  handbook  entitled  "Customs 
Automated  Manifest  Interface 
Requirements-Intermodal"  (CAMIR).  A 
list  of  Designated  Service  Centers  can  be 
obtained  from  the  U.S.  Customs  Service, 
Office  of  Information  Technology,  1301 
Constitution  Avenue,  NW.,  Washington 
DC  20229.  All  test  participants,  whether 
participating  directly  or  through  the 
services  of  a  Designated  Service  Center 
or  Centers,  must  submit  required 
information  electronically  in  all  ports  in 
which  business  is  conducted.  Electronic 
submissions  will  be  required  for  all 
cargo  and/or  vessel  types,  including 
containerized,  bulk,  and  break-bulk. 


In  order  to  quaUfy  for  participation  in 
the  program,  an  applicant  is  subject  to 
and  must  have  the  electronic 
capabilities  to  meet  additional 
requirements  and  conditions  as  follows: 

1.  Except  as  further  specified  in  this 
paragraph,  any  carrier  participating  in 
this  test  program  must  electronically 
transmit  complete  cargo  declaration 
information  to  Customs  no  less  than  48 
hours  prior  to  actual  arrival  of  a  vessel 
in  a  port  of  the  United  States.  Such 
transmissions  will  be  considered 
certified  for  manifesting  purposes  at  48 
hours  prior  to  actual  vessel  arrival.  For 
voyages  from  the  last  foreign  port  of 
departure  of  less  than  48  hours 
duration,  the  complete  cargo  declaration 
must  be  transmitted  no  later  than  the 
actual  time  of  vessel  arrival  in  a  United 
States  port.  Such  transmissions  will  be 
considered  certified  for  manifesting 
purposes  at  time  of  vessel  arrival.  The 
presentation  of  complete  and  accurate 
cargo  information  is  essential  to 
Customs  enforcement  mission. 
Therefore,  each  time  a  participating 
carrier  fails  to  transmit  complete  and 
acciirate  cargo  declaration  information 
in  a  timely  manner,  the  port  director 
may  require  the  presentation  of  the 
paper  Customs  Form  1302  for  the 
relevant  voyage.  All  test  participants  are 
required  to  transmit  into  AMS  the  actual 
time  and  date  of  vessel  arrival  in  a 
United  States  port. 

In  any  instance  where  a  participant 
whose  vessel  is  on  a  voyage  of  longer 
than  48  hours  duration  fails  to  transmit 
the  necessary  electronic  cargo  data  at  or 
before  48  hours  before  a  vessel  arrival, 
the  port  director  retains  the  discretion  to 
delay  the  unlading  of  the  vessel. 
Unlading  may  also  be  delayed  with 
respect  to  those  voyages  of  less  than  48 
hours  in  duration  if  the  port  director 
requires  additional  time  to  review  the 
data  transmitted.  Alternatively,  with 
respect  to  all  participants,  the  port 
director  may  allow  the  unlading  to 
proceed  but  require  the  cargoes  to  be 
maintained  and  controlled  by  the  test 
participant  at  the  place  of  unlading  in 
a  manner  as  directed.  In  no  instance, 
unless  otherwise  notified  by  the  port 
director,  shall  cargo  be  removed  from 
the  place  of  unlading  until  the  cargo 
declaration  transmission  has  been 
received  by  Customs,  an  entry  has  been 
filed,  and  the  carrier  receives  electronic 
releases  for  the  cargo  or  electronic 
authorizations  from  Customs  to  transfer 
the  cargo. 

2.  The  electronic  cargo  declaration 
information  submitted  under  this 
program  at  the  first  port  of  arrival  in  the 
United  States  must  list  all  foreign  cargo 
on  board  the  vessel,  regardless  of  the 
intended  port  of  discharge.  In  addition 
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to  the  cun  mt  inventory  of  AMS  data 
elements,  participants  using  CAMIR  and 
ANSI  ASCKl  2  standards  will  be 
required  t^  transmit  the  five  following 
new  data  elements: 

•  Place  bf  Receipt  of  Cargo; 

•  Container  Dimensional  Data: 
Height,  Width,  Length,  equipment  type; 

•  Container  Seal  Number 

•  Type  of  Container  Movement  (e.g., 
House-to-^ouse.  Container  Station-to- 
Container  Station,  etc.); 

•  Remaining  on  Board  Indicator. 
For  AM$  participants  using  the 

CAMIR  fo^at,  the  above  data  elements 
must  be  piiovided  as  follows: 

Place  ofjReceipt:  B02  record,  columns 
16-32;      J 

Remainmg  on  Board:  BOl  record, 
column  48; 

Container  Information:  COl  record. 
Length  (columns  50-54),  Height 
(columns  55-62),  Width  (columns  63- 
70),  Type  jcolumns  71-74  ISO  Code); 

Container  Seal  Number:  COl  record, 
columns  lb-32  (Seal  1),  columns  33-47 
(Seal  2);    I 

Type  of  Container  Move:  COl  record, 
colunms  7B-77. 

System  participants  should  refer  to  the 
CAMIR  handbook  issued  in  August  of 
1995  for  detailed  record  layouts  and 
additional  instructions; 

For  participants  using  the  American 
National  Standards  Institute,  Accredited 
Standards  fcommittee  XI 2  (ANSI,  ASC 
Xl2)  formats,  the  data  should  be  sent  as 
follows:     I 

Place  of  Receipt:  Mil  segment,  data 
element  ^1 110; 

Remain  On  Board:  Mil  segment,  data 
element  Mill 09; 

Container  Information:  VID  segment, 
Length  =  DE  VID06,  Height  =  DE  VID07, 
Width  =  DE  VID08,  Type  =  DE  VID09 
ISO  Code; 

Container  Seal  Numbers:  VID 
segment,  aeal  1  =  DE  VID04,  Seal  2  = 
DE  VIDG5;I 

Typ)e  of  tont.  Service  Code:  VID 
segment,  aE  =  VIDll. 

Also,  it  is  required  that  the  following 
data  elemoits  be  included  in  electronic 
transmissions  under  this  test: 

•  Foreiai  port  of  lading; 

•  Placepf  receipt  by  the  carrier  of  all 
cargoes.  Tkis  means  the  Srst  place  the 
participating  carrier  took  possession  of 
tlie  cargo,  whether  it  be  a  port  city  or 
other  location; 

•  Contauier  number  (s),  length, 
height,  width,  and  equipment  type; 

•  Container  seal  number; 

•  Type  if  container  movement  (e.g., 
House-to-House,  Container  Station-to- 
Container  Station,  etc.); 

•  Bill  or  Lading  number(s); 

•  Total  ouantity  and  unit  type  of 
merchand]  se  in  a  shipment  (quantity  of 


pallets  or  cargo  containers  is  not 
sufficienf;  smallest  external  packaging 
unit  must  be  used); 

•  Complete  shipper,  consignee,  and 
notify  party  names  and  addresses.  If 
both  notify  party  and.consignee 
information  is  available  to  the 
participant,  both  sQall  be  transmitted, 
including  such  information  as  "to 
order"  or  similar  language  if  that  is  all 
that  is  supplied  to  the  participant  by  the 
shipper; 

•  Indications  of  presence  of 
hazardous  materials; 

•  Marks  and  numbers,  including  in 
that  data  field  when  available: 

•  Country  and/or  other  place  of  origin 
information; 

•  Consignee  or  other  name  listed; 

•  Other  conveyance  information, 
such  as  identification  of  feeder  vessels; 

•  Purchase  order,  style  and  other 
identifying  numbers; 

•  Descnption  of  merchandise.  In  the 
case  of  consolidated  shipments, 
merchandise  descriptions  must  be 
distinguished  by  quantity,  weight  and 
identifying  characteristics  for  each 
shipment  within  a  consolidated  batch. 

3.  When  a  vessel  is  being  operated 
under  the  terms  of  a  vessel  sharing  or 
slot  charter  arrangement,  each  test 
participant  carrier  with  cargo  aboard  the 
vessel  is  responsible  for  filing  required 
information  with  Customs  regarding 
their  particular  electronic  cargo 
declaration  .  Test  participant  parties 
who  provide  required  data  to  Customs 
electronically  must  do  so  for  their 
portion  of  the  cargo  within  the  time 
limits  established  in  this  document. 

Test  participant  carriers  operating 
under  a  vessel  sharing  or  slot  charter 
arrangement  shall  transmit  an  identical 
vessel  name  and  the  true,  accurate,  and 
identical  date  and  time  of  vessel  arrival. 
The  vessel  name  shall  be  identifi.ed  with 
the  Lloyd's  Register  of  Ships  vessel 
code,  as  submitted  by  the  vessel  owmer/ 
operator.  The  owner/operator  of  a  vessel 
operating  under  a  vessel  sharing  or  slot 
charter  arrangement  shall  be  responsible 
for  noting  on  the  Customs  Form  3171 
{Application-Permit-Special  License- 
Unlading-Lading-Overtime  Services), 
each  of  the  carriers  sharing  or  chartering 
space  aboard  the  vessel.  The  Customs 
Form  3171  shall  be  submitted  at  least  48 
hours  prior  to  a  vessel's  arrival.  If  the 
participant  has  been  granted  a  terra 
permit  (CF  3171),  the  participant  shall 
always  notify  the  port  director  at  least 
48  hours  prior  to  arrival  of  a  vessel,  of 
any  changes  in  parties  or  slot  charterers 
as  well  as  any  other  changes  made  after 
the  granting  of  the  term  permit.  This 
should  be  accomplished  by  submitting 
an  amended  copy  of  the  original  term 
permit. 


4.  Beginning  with  records  created  as  . 
of  the  date  of  first  participation  by  a 
carrier  and  continuing  for  a  period  of  6 
months  after  the  actual  date  of  arrival  of 
a  particular  shipment,  participants  must 
maintain  for  immediate  examination  by 
Customs  upon  demand,  all  electronic  or 
paper  records  kept  in  the  normal  course 
of  business  which  relate  to  any 
particular  bill  of  lading.  After  6  months 
from  the  date  of  arrival,  unless  in  an 
unreccmciled  status,  any  such  records  • 
must  be  produced  for  examination  by 
Customs  within  5  business  days 
following  any  demand  for  their 
production.  Records  of  any  bill  of  lading 
which  remains  in  an  imreconciled 
status  must  always  be  available  for 
immediate  examination  by  Customs. 

Electronically  maintained  records 
may  be  furnished  to  Customs  either  in 
the  form  of  a  computer-generated  report, 
or  in  screen  prints  of  relevant  electronic 
data.  Regardless  of  presentation  form, 
submissions  must  clearly  identify,  for 
each  shipment,  the  vessel  name  and 
voyage  number,  date  of  arrival,  port  of 
discharge,  bill  of  lading  and  container 
numbers),  total  quantity  of  goods,  full 
identity  of  shipper  and  consignee,  and 
all  bill  of  lading  transactions  posted 
against  a  bill  during  the  period  when 
the  party  was  responsible  for  the  proper 
safekeeping  and  delivery  of  the 
merchandise. 

5.  Test  participants  shall  not  remove 
merchandise  from  Customs  custody 
until  the  cargo  declaration  transmission 
has  been  received  by  Customs,  an  entry 
has  been  filed,  and  an  electronic  release 
notice  has  been  received  from  Customs. 
Removing  merchandise  without  proper 
electronic  notice  from  Customs  will 
subject  a  participant  to  full  penalty 
liability  and  no  such  penalty  will  be 
mitigated  to  less  than  $500.  This 
mitigation  limitation  does  not  apply  in 
the  case  of  any  bill  of  lading  which  is 
in  an  unreconciled  status  at  the  time  of 
the  effective  date  of  this  test  program. 

6.  Electronically  reported  cargo  may 
not  be  transferred  on  a  Permit-to- 
Transfer  (PTT)  unless  the  participating 
carrier  has  received  an  electronic 
authorization  from  Customs. 

7.  If  for  any  reason  the  electronic 
system  becomes  inoperative  or  Customs 
is  unable  to  receive  electronic  Customs 
Form  1302  information  transmitted  by 
test  participants,  it  will  be  required  that 
parties  submit  the  paper  Customs  Form 
1302  to  Customs.  The  port  director  may 
require  up  to  three  copies. 

If  for  any  reason  the  Automated 
Manifest  System,  cargo  selectivity,  or 
other  entry-related  automated  system  is 
inoperative  and  electronic  cargo  release 
and  selectivity  is  not  possible,  a 
Customs  port  director  will,  after  a  2- 
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hour  waiting  period,  implement 
procedures  to  allow  for  the  non- 
electronic release  of  all  cargo  until  such 
time  as  electronic  systems  are  again 
operative.  The  port  director  will  ensure 
that  any  of  the  appropriate  information 
on  entries  released  under  these  manual 
procedures  is  properly  entered  into  the 
electronic  system  as  soon  as  possible. 

8.  All  empty  containers  aboard  a 
vessel  will  be  manifested  for  discharge 
at  the  first  United  States  port  of  arrival, 
indicating  the  foreign  port  of  loading  of 
each  container.  If  the  vessel  is 
proceeding  coastwise,  within  24  hours 
after  time  of  arrival  and  at  least  two 
hours  prior  to  time  of  arrival  at  the  next 
United  States  port,  the  test  participant 
will  retransmit  the  empty  container  list 
indicating  the  empty  containers 
remaining  on  board  and  any  containers 
which  were  loaded  at  preceding  ports 
which  are  to  be  discharged 
domestically. 

All  empty  containers  discharged  are 
to  be  held  at  the  place  of  unlading  until 
the  carrier  transmits,  in  AMS,  the  actual 
list  of  containers  discharged  at  the  place 
of  unlading.  Upon  such  transmission, 
all  empty  containers  shall  be  considered 
automatically  released  firom  Customs 
custody  imless  it  is  otherwise  indicated 
by  Customs  that  any  or  all  are  to  be 
held.  Since  the  AMS  Empty  Container 
Module  does  not  allow  electronic  holds 
to  be  placed,  any  necessary  holds  will 
be  placed  through  physical  means. 
These  requirements  apply  equally  to 
domestic  and  foreign  carriers. 

9.  In  the  case  of  Foreign  Freight 
Remaining  On  Board  (FROB)  a  vessel 
entering  the  United  States  and  not 
intended  for  discharge  in  this  country, 
test  participants  are  required  to  transmit 
all  bill  of  lading  cargo  data  pertaining  to 
such  shipments  at  the  first  U.S.  port  of 
arrival.  Such  bills  of  lading  shall  be 
automatically  released  in  AMS  upon 
transmission  of  the  data  unless  placed 
on  hold  vsrith  the  test  partici]}ant  by 
Customs  through  electronic  or  other 
means.  FROB  bill  of  lading  cargo  data  is 
subject  to  all  of  the  same  requirements 
and  standards  set  forth  in  this  document 
which  apply  to  other  bill  of  lading  cargo 
data. 

10.  The  penalties  provided  in  law  and 
regulations  with  respect  to  any 
discrepancy  between  the  cargo 
described  and  identified  to  Customs  and 
the- cargo  actually  foimd  to  be  aboard  a 


vessel  continue  to  remain  in  full  force 
and  effect  during  the  test  program. 

11.  The  enormous  reliance  placed 
upon  the  vessel  cargo  declaration  by 
Customs  in  its  mission  to  interdict  die 
flow  of  illegal  narcotics  into  the  United 
States  cannot  be  overstated.  Therefore,  if 
the  EHrector,  Trade  Compliance, 
Customs  Headquarters,  determines  that 
a  test  participant's  electronic 
transmissions  of  the  cargo  declaration 
are  deficient  to  the  extent  that  they 
compromise  that  mission  in  any 
manner,  he  may  require  that  participant 
to  submit  a  Customs  Form  1302  Cargo 
Oeclaration  for  all  or  a  portion  of  that 
party's  vessel  arrivals  during  the 
pendency  of  the  test  period.  Such 
participant  must  submit  the  paper 
Customs  Form  1302  in  accordance  with 
the  requirements  of  Part  4  of  the 
Customs  Regulations*(19  CFR  Part  4). 

Application  Process 

Parties  desiring  to  participate  in  this 
test  program  must  submit  a  vmtten 
statement  to  the  United  States  Customs 
Service,  Cargo  Control  &  Entry,  1301 
Constitution  Avenue,  NW.,  Room  1328, 
Washington,  D.C.  20229-0002,  on  or 
before  30  days  &x>m  publication  in  the 
Federal  Register.  The  document,  signed 
by  an  authorized  official  of  the  carrier, 
must  state  that  the  carrier  meets  all 
qualifications  as  outlined  in  this 
document  and  wishes  to  voluntarily 
participate  in  the  test.  The  statement 
must  acknowledge  that  all  submissions 
made  to  Customs  as  part  of  the  test  are 
required  to  be  accomplished 
electronically.  The  document  must  also 
designate  a  national  point  of  contact  and 
telephone  number,  and  shall  also 
identify  local  contacts  and  telephone 
numbers  for  the  use  of  Customs 
personnel  at  individual  ports. 

Bases  for  Participant  Selection 

Eligible  importing  carriers  will  be 
considered  for  participation  in  this  test. 
Customs  is  looking  for  a  variety  of 
circumstances  and  participants  in  this 
test.  We  stress  that  those  not  selected  for 
participation  will  be  invited  to  comment 
on  the  test  and  to  participate  in  its 
evaluation.  Selection  will  be  based  on 
the  depth  of  an  applicant's  electronic 
interface  capabilides  and  the  ability  to 
meet  all  the  user  requirements  in  the 
CAMIR  and  in  this  notice.  Participants 
selected  will  be  notified  by  means  of  the 
Customs  Electronic  Bulletin  Board. 


m.  Test  Evaluation  Criteria 

Once  participants  are  selected. 
Customs  will  meet  to  review  all  public 
comments  received  concerning  any 
aspect  of  the  test  program  or  procedures, 
amend  procedures  as  necessary  in  light 
of  those  comments,  form  problem- 
solving  teams,  and  establish  baseline 
measures  and  evaluation  methods  and 
criteria.  Six  months  after 
implementation  of  the  program, 
evaluations  of  the  program  will  be 
commenced  with  the  final  results 
published  in  the  Federal  Register  and 
Customs  Bulletin  as  required  by  section 
101.9(b),  Customs  Regulations  (19  CFR 
101.9(b)).  The  following  evaluation 
methods  and  criteria  have  been 
suggested: 

1.  Establish  baseline  measurements 
through  questionnaires  to  the  trade  and 
Customs  port  officials. 

2.  Use  the  results  obtained  through 
various  Compliance  Measiuement 
programs  related  to  vessel  manifesting 
to  determine  the  efficiency  of  electronic 
transmissions  of  the  cargo  data. 

Preliminary  choices  of  evaluation 
criteria  for  Customs  and  other 
government  agencies  include  workload 
impact  (workload  shifts,  cycle  time,  etc. 
*  *  •),  policy  and  procedural 
accommodation,  and  trade  compliance 
impact.  Possible  criteria  for  the  trade 
participants  are  cost  benefits,  system 
efficiency,  operational  efficiency,  and 
other  items  identified  by  the  group. 

In  conclusion,  it  is  emphasized  that  if 
a  company  is  interested  in  participating 
in  the  test  program,  it  must  first  be 
tested  by  Customs  and  become  a 
qualified  AMS  carrier,  or  it  may  use  a 
qualified  AMS  service  center.  It  is  also 
emphasized  that  a  participant  must 
transmit  the  electronic  cargo  declaration 
for  all  of  its  arrivals  in  all  Customs 
ports,  for  all  types  of  cargo.  Upon  arrival 
of  a  vessel  at  its  first  U.S.  port,  an 
electronic  cargo  declaration  for  all  cargo 
aboard  the  vessel  mUst  be  transmitted, 
regardless  of  the  intended  port  of 
discharge. 

Dated:  September  5. 1996. 
Samuel  H.  Banks, 

Assistant  Commissioner,  Office  of  Field 

Operations. 

[FR  Doc.  96-23084  Filed  9-9-96:  8:45  am) 
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Corrections 


TNs  section  of  the  FEDERAL  REGISTER 
contains  edional  corrections  of  previously 
published  Pres»derTtial,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
Issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  AGRICULTURE 

AgriculturBl  Marketing  Service 

7  CFR  Part  998 

[Docket  No.  FV96-998-3  PR] 

Domesticaily  Produced  Peanuts 
Handled  by  Persons  Subject  to  Peanut 
Marketing  Agreement  No.  146; 
Changes  in  Terms  and  Conditions  of 
Indemnification 

Correction 

In  propolBed  rule  dooiment  96-21959, 
beguming  on  page  44192,  in  the  issue  of 


Wednesday,  August  28, 1996,  make  the 
following  correction: 

On  page  44192,  in  the  SUMNfARY: 
section,  in  the  2d  colunm,  on  the  18th 
line,  "$23000,000"  should  read 
''$300,000." 

BNJJNQCOOE  1SW-«1-0 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50CFRPart20 

* 

RIN1018-AD41 

Migratory  Bird  Hunting;  Proposal  for 
Approval  of  Bismuth-Tin  ^ot  as  a 
Nontoxic 

Co     Ttion 

ihe  correction  to  proposed  rule 
document  96-20726  in  \he  issue  of 
Tuesday,  August  27, 1996,  is  corrected 
as  follows: 


Federal  Regiitar 
Vol.  61.  No.  176 

Tuesday,  September  10,  1996 


On  page  44119,  in  the  second  column, 
in  the  fourth  line,  "effective  date" 
should  read  "comment  date". 

BUJMQ  CODE  1SOS-01-0 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Parts  10  and  15 

[CQD  94-066] 

Licensing  and  Manning  for  Officers  of 
Towing  Vessels 

Correction 

In  proposed  rule  dociunent  96-21734, 
beginning  on  page  43720,  in  the  issue  of 
Monday,  August  26, 1996,  make  the 
following  correction: 

On  page  43720,  in  the  DATES: 
section,  on  the  second  line,  "September 
25"  should  read  "September  24". 

BaiMQ  CODE  1S06-01-O 


Tuesday 
September  10,  1996 


LXJ 


Part  II 

Department  of  Health  and 
Human  Services 

Indian  Health  Service 

Department  of  Housing  and 
Urban  Development 

Department  of  the  Interior 

Bureau  of  Indian  Affairs 

Interdepartmental  Agreement  on  Indian 
Housing  Program;  Notice 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Indian  Health  Service 

DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  tke  Assistant  Secretary  for 
Public  an{|  Indian  Housing 

[Doclwt  No.  FR-3763-N-02] 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Notice  of  Interdepartmental  Agreement 
on  Indian  Housing  Program 

AGENCIES:  Offices  of  the  Indian  Health 
Service  (H^S);  the  Assistant  Secretary 
d  Indian  Housing,  (HUD); 
eau  of  Indian  Affairs, 


for  Public 
and  the  B 
(Interior). 
action:  N 
Agreement. 


ice  of  Interdepartmental 


SUMMARY:  This  notice  announces  an 
Interdepartmental  Agreement  which 
sets  forth  the  guidelines  by  which  HUD, 
the  Bureau  jof  Indian  Affairs,  and  the 
Indian  Health  Service  will  coordinate 
their  effort^  in  the  delivery  of  services 
and  financial  assistance  to  Tribes  and 
Indian  Houping  Authorities. 
EFFECTIVE  cJaTE:  September  10,  1996. 
FOR  furthSi  information  contact: 
Dominic  N^ssi,  Deputy  Assistant 
Secretary  f<^r  Native  American 
Programs,  Office  of  Public  and  Indian 
Housing,  Department  of  Housing  and 
Urban  Development,  Room  B-133,  451 
Seventh  Stieet,  SW,  Washington,  DC 
20410;  tele^jhone  (202)  755-0032. 
Hearing-  on  speech- unpaired  individuals 
may  access:  this  number  by  calling  the 
Federal  Relay  Service  TTY  at  1-80O- 
877-8339.  With  the  exception  of  the 
"800"  num  )er,  these  are  not  toll-free 
numbers.) 

supplemenjary  information: 

I.  September  2, 1994  Notice  of  Proposed 
Interdepartmental  Agreement 

Cta  September  2, 1994  (59  FR  45702) 
HUD  publiihed  a  notice  which 
proposed  to  set  forth  the  working 
relationship  among  HUD,  the  Bureau  of 
Indian  Aff^rs  (BIA),  and  the  Indian 
Health  Service  (IHS)  in  the  deUvery  of 
services  to  Tribes  and  Indian  Housing 
Authorities  (IHAs)  in  conjimction  with 
the  planning  and  construction  of  new 
housing  developed  with  financial 
assistance  of  HUD's  Indian  housing 
program. 

Tne  Interidepartmental  Agreement  (lA) 
estabUshes  a  general  foundation  for  this 
coopeiativa  effort  and  guidelines  by 


which  each  of  the  three  agencies  will 
interact  with  Tribal  governments  and 
IHAs.  The  lA  will  be  supplemented,  as 
necessary,  by  individual  Memorandums 
of  Agreement  (MOA)  developed 
between  local  decision  makers  and  the 
specific  Federal  agencies  assisting  in  the 
develooment  of  the  housing. 

The  6lA  Housing  Improvement 
Program  (HIP)  was  eliminated  from  this 
lA  to  streamline  the  agreement  among 
ail  signatory  agencies  in  the 
development  of  HUD  Indian  housing 
programs.  It  is  anticipated  that  the  IHS 
and  the  BIA  will  be  addressing  the  BLA- 
HIP  separately.  Other  sections 
pertaining  to  program  procedures  are 
more  appropriately  covered  in  the 
program  handbook  or  program  NOFA 
and  have  been  deleted  fit>m  the  L\ . 

HUD  soUcited  public  comments  on 
the  proposed  lA.  Eight  comments  were 
received.  The  following  section  of  the 
preamble  presents  a  simimary  of  the 
comments  raised  by  the  commenters, 
and  HUD's  responses  to  these 
comments. 

U.  Comments  on  the  September  2, 1994 
Notice  of  Proposed  Interdepartmental 
Agreement 

Comment.  Two  commenters  wrote 
that  proposed  section  5.2.1  of  the  lA, 
which  concerns  the  construction  of 
access  roads,  should  be  revised  to 
clarify  that  the  BIA  "has  responsibility 
for  access  roads  which  provide  public 
access  to  cluster  sites  only  and  not 
private  access  to  individual  sites  which 
the  BIA  is  prohibited  from 
constructing." 

Response.  HUD  has  adopted  the 
comment  by  revising  section  5.2.1  to 
exclude  individual  homesites  from  the 
access  road  construction  requirements. 

Comment.  One  commenter  wrote  that 
the  language  in  proposed  section  5.2.1 
granting  the  BIA  a  lead  time  of  2^/z  years 
in  the  construction  of  access  roads 
should  be  revised.  The  commenter 
beUeved  that  "in  the  2V2  year  interim, 
the  'temporary'  access  road  btiilt  by  the 
IHA  becomes  imacceptable  as  there  is  a 
void  of  responsibility  for  constructing  a 
permanent  access  road.  The  BIA  should 
be  required  to  pick  up  these  roads 
immediately  after  the  IHA  has 
completed  the  project."  . .    ,  '-^ 

Response.  HUD  nas  not  revised  the  lA 
as  a  result  of  this  comment.  Due  to 
budgetary  prioritization,  the  2^/^  year 
time-frBme  is  necessary  for  BIA  to- 
complete  its  part  of  the  project. 

Comment.  Two  of  the  commenters 
urged  that  the  LA  provide  for  greater 
coordination  in  National  Envinmmental 
Policy  Act  (NEPA)  compliance  efforts. 
One  of  the  commenters  recommended 
that  section  7.0  be  revised  to  specify 


that  each  signatory  agency  will  follow 
procedures  in  a  manner  which  will 
avoid  or  minimize  delays  and  that 
timelines  for  compliance  will  be 
included  in  time  schedules  worked  out 
at  the  project  coordination  meeting.  The 
other  commenter  suggested  that  the  LA 
permit  the  designation  of  a  lead  agency 
"in  performing  NEPA  comphance  where 
the  project  encompasses  the  functions  of 
all  [three]  agencies."  The  commenter 
believed  this  would  expedite  the 
development  of  a  project  by  eliminating 
"multiple  comment  periods,  multiple 
opportunities  for  litigation,  and 
multiple  FONSIs  or  EISs." 

Response.  Based  upon  the  IHS's 
recommendation,  HIJD  has  revised  the 
LA  as  a  result  of  these  comments. 
Section  7.0  now  provides  that  in  order 
to  minimize  delays,  HUD,  or  the  Tribal 
government  which  has  assiuned  HUD's 
NEPA  responsibility,  shall  be  the  lead 
agency  for  the  preparation  of  all 
required  environmental  statements. 

Comment.  One  commenter  wrote  that 
the  lA  should  address  land  acquisitions 
since,  according  to  the  commenter, 
"acquisitions  require  as  much 
coordipation  between  the  BLA  and  HUD 
as  does  development."  Specifically,  the 
commenter  believes  the  BLA  should 
delegate  authority  to  area  offices  to 
approve  land  acquisitions. 
Alternatively,  the  commenter  proposed 
that  the  BLA  designate  a  person  to 
exclusively  review  and  approve  HUD 
financed  land  acquisitions.  Moreover, 
the  commenter  suggested  that  the  LA 
reqioire  NEPA  review  of  these 
acquisitions. 

'The  commenter  also  suggested  that 
HUD  and  the  BLA  coordinate  their 
acquisition  related  time  requirements. 
The  commenter  believed  that,  due  to  the 
time  needed  by  the  BLA  to  take  land  in 
trust,  some  IHAs  may  not  be  able  to 
meet  HUD's  requirement  that 
construction  commence  within  30 
months  of  a  program  reservation  date. 
The  commenter  urged  that  HUD  and  the 
BLA  "negotiate  time  lines  and 
procedures  to  avoid  these  conflicts." 

Response.  HUD  and  the  BLA  will  work 
more  closely  in  coordinating  time 
requirements. 

Comment.  One  commenter  wrote  to 
suggest  that  proposed  section  2.2  of  the 
LA  be  revised  to  specify  that  the  BIA 
will  review  and  approve  all  Tribal  trust, 
restricted  fee  and  allotted  land  housing 
leases  in  accordance  with  25  CFR  part 
162.  Furthermore,  the  commenter 
suggested  additional  language  stating 
that  BLA  will  review  and  approve  all 
easements  to  housing  sites  in 
accordance  with  25  CFR  part  169. 
Lastly,  the  commenter  recommended 
that  proposed  section  2.3  be  revised  to 
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require  that  all  housing  sites  have 
approved  easements  and  leases  before 
the  start  of  construction. 

Response.  HUD  has  adopted  the  first 
two  elements  of  this  comment.  In 
reference  to  requiring  the  IHAs  to 
complet''  all  easemraits  and  leases  prior 
to  construction,  this  is  n  requirement 
that  is  inappropriate  for  this  LA.  since 
the  lA  does  not  encompass  the  Indian 
Housing  Authorities.  This  is  a 
requirement  that  would  more 
appropriately  be  added  to  the  local 
Memorandum  of  Understanding  (MOU). 
Comment.  One  commenter  objected  to 
the  fact  that  proposed  section  2.2  of  the 
lA  "does  not  specifically  state  that  the 
BIA  is  responsible  for  funding  access 
road  construction  in  HUD  assisted 
housing  projects."  According  to  the 
commenter,  "this  weakens  the  BIA's 
responsibility  of  supporting  HUD- 
assisted  housing  projects." 

Response.  HUD  has  not  adopted  this 
comment.  The  lA  does  not  have  the 
force  of  law,  but  merely  sets  forth  the 
coordination  efforts  of  HUD,  the  BIA, 
and  the  IHS.  Accordingly,  the  comment 
is  inappropriate  for  inclusion  in  the  lA. 
Comment.  Two  commenters  objected 
to  the  language  in  proposed  section  6.3, 
IHS  PARTICIPA  TION  IN  HUD  FUNDED 
SANITA  TION  FAOUTIES 
CONSTRUCTION,  which  states  that  the 
IHS  "may  participate"  in  the 
construction  of  sanitation  facilities. 
According  to  the  commenters  "this 
statement  does  not  adequately  commit 
the  IHS  to  execute  their  responsibility 
for  sanitation  system  development 
which  servers  (sic]  Native  Americans." 

Response.  Based  on  the  IHS's 
recommendation,  HUD  has  adopted  this 
comment  by  revising  section  6.3  to 
require  that  the  IHS  endeavor  to 
participate  in  the  construction  of 
sanitation  facilities. 

Comment.  One  commenter  wrote  that 
because  the  lA's  scope  is  limited  to 
Indian  mutual  help  and  low  rent 
programs,  it  does  not  go  far  enough  in 
achieving  coordination  between  3»e 
signatory  Federal  agencies.  The 
commenter  recommended  that  other 
programs,  such  as  Indian  HOME  and  the 
BIA  Housing  Improvement  Program 
(HIP)  be  included  in  the  lA. 

Responsp.  HUD  has  not  revised  the  LA 
as  a  result  of  this  comment.  The  HOME 
and  HIP  programs  have  different 
requirements  and  agency 
responsibilities.  If  the  coordination  of 
efforts  becomes  a  problem  for  these 
programs,  separate  agreements  can  be 
negotiated. 

Comment.  One  of  the  commenters 
recommended  that  langiiage  be  inserted 
in  section  5.0,  DEVELOPMENT  OF  ON- 
SITE  AND  OFF-SITE  ROADS,  which 


includes  the  "standards  of  road  design 
and  construction  that  wovdd  be  required 
to  assure  States,  cities,  counties, 
townships,  etc.  assume  responsibility 
for  the  maintenance  and  up-keep  of 
roads  and  streets  within  the  on-site 
construction  area."  These  standards 
would  be  in  effect  when  the  State  and 
local  government  have  construction  and 
design  requirements  that  exceed 
ASHTO  requirements. 

Response.  HUD  has  not  revised  the  LA 
as  a  result  of  this  comment.  Under  24 
CFR  905.250,  the  IHAs  are  already 
required  to  comply  with  appropriate 
local  road  design  standards. 

Comment.  One  of  the  commenters 
recommended  that  the  LA  specify  which 
agencies  are  responsible  for  the  costs  of 
complying  with  Federal,  State,  or  local 
statutory  requirements.  Among  other 
examples,  the  commenter  pointed  to  the 
costs  associated  with  meeting  EPA 
environmental  requirements. 

Response.  HUD  has  not  revised  the  lA 
as  a  result  of  this  comment.  The 
question  of  financial  responsibility  for 
complying  with  the  various  statutory 
requirements  is  more  properly 
addressed  in  the  individual  MOAs. 

Comment.  One  commenter  wrote  that 
the  LA  was  vague  concerning  IHS  duties. 
The  commenter  urged  that  the  LA  be 
revised  to  specify  that  the  IHS  has  the 
responsibility  of  providing  water,  waste 
water  and  solid  waste  facilities,  and 
O&M  infi-astructure. 

Response.  Based  on  the  IHS's 
recommendation,  HUD  has  adopted  this 
comment  by  revising  section  6.2.  This 
section  now  details  the  IHS's  statutory 
authority  and  responsibility  for  utilizing 
HUD  funds  to  provide  sanitation 
facilities  for  HUD  financed  Indian 
homes. 

The  text  of  the  Interdepartmental 
Agreement  follows: 

Interdepartmental  Agreement  on  the 
Indian  Housing  Program 

The  Department  of  Housing  and  Urban 
Development— Office  of  Native 
American  Programs 

The  Department  of  Interior — Bureau  of 
Indian  A£fairs 

The  Department  of  Health  and  Human 
Services — Indian  Health  Service 

1.0    Statement  of  Purpose 

The  purpose  of  the  Interdepartmental 
Agreement  (LA)  is  to  set  forth  the 
working  relationship  among  the 
Department  of  Housing  and  Urban 
Development  (HUD),  the  Bureau  of 
Indian  Affairs  (BLA),  and  the  Indian 
Health  Service  (IHS)  in  the  delivery  of 
services  to  Tribes  and  Indian  Housing 
Authorities  (IHAs)  in  conjimction  with 


the  plaiming  and  construction  of  new 
Indian  housing  developments.  The 
above  agencies  share  a  common  goal  to 
assist  Tribes  in  improving  their  living 
environment  through  the  delivery  of    ' 
quality  housing  and  infrastructure   Th '  > 
goal  can  be  more  readily  achieved  w  th 
an  efficient  and  integrated  utilization  of 
available  resources. 

This  Interdepartmental  Agreement 
estabUshes  a  general  foundation  for  this 
cooperative  effort  and  the  guidelines  by 
which  each  of  the  three  agencies  will 
interact  with  Tribal  governments  and 
IHAs.  The  LA  will  be  supplemented,  as 
necessary,  by  individual  Memorandums 
of  Agreement  (MOA)  developed 
between  local  decision-makers  and  the 
specific  federal  agencies  assisting  in  the 
development  of  the  housing. 

2.0    General  Agency  Responsibilities 

2.1  HUD  Responsibilities.  HUD  will 
provide  financial  and  technical 
assistance  for  the  development  and 
management  of  low  income  housing  and 
community  developments  in  Indian  and 
Alaska  Native  areas  through  the  mutual 
help/low  rent  Indian  Housing 
Development  Program. 

2.2  BIA  Responsibilities.  BIA  will 
provide  real  estate  and  transportation 
assistance  to  IHAs  piu^uant  to  25  CFR 
parts  162,  169,  and  170.  These  services 
may  include  (i)  assistance  in  preparing 
appropriate  lease  documents  for 
housing  sites  and  required  easements; 
(ii)  review,  approval  and  recordation  of 
all  required  trust  or  restricted  fee  land 
lease  and  easement  documents;  where 
resources  are  available,  providing 
assistance  in  obtaining  real  estate 
appraisals;  (iii)  development  of  access  . 
roads  to  housing  sites  in  accordance 
with  the  Tribe's  road  priorities;  (iv) 
providing  maintenance  services  to  those 
IHA  constructed  roads  and  streets 
accepted  into  the  BLA  road  systems  in 
accordance  with  25  CFR  part  170;  and 
(v)  provision  of  other  support,  when 
available,  necessary  for  the  timely  - 
development  of  housing. 

2.3    IHS  Responsibilities.  The  IHS 
provider  i.  comprehensive  primary  and 
preventive  health  services  delivery 
system  for  American  Indians  and  Alaska 
Natives.  The  environmental  health 
component  of  IHS  assists  Tribes  in  the 
development  of  Tribal  sanitation 
facilities  (water,  waste  water,  and  solid 
waste  facilities  and  operation  & 
maintenance  (O&M)  infirastructxue].  IHS 
has  the  primary  responsibihty  and 
authority  to  provide  Native  American 
homes  and  communities  with  the 
necessary  sanitation  facilities  and 
related  services. 
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3.0    Agency  Coordination 

3.1  Processktg  Procedures.  The 
signatories  of  tUe  lA  agree  to  maintain 
timely  and  relevant  processing  of 
regulations,  handbooks,  notices  and 
other  administrative  guidance  for  use  by 
Tribes  and  IHA8.  All  signatory  agencies 
will  be  given  an  opportunity  to 
comment  on  such  documents  before 
they  are  made  efiiective. 

3.2  Program  Administration.  The 
signatories  of  the  lA  agree  to  enforce  the 
provisions  of  current  program 
guidelines  with  their  respective  area/ 
regional  offices.  Disputes  between  or 
among  the  signatory  agencies  may  be 
made  in  writing  to  the  head  of  the 
appropriate  area  or  field  office  involved, 
with  a  copy  to  the  other  agencies. 
Unresolved  disputes  extending  more 
than  90  days  beyond  the  date  of 
submission  shall  be  referred,  in  writing, 
to  the  Headquarters  Working  Group  for 
resolution.  This  group  is  composed  of 
the  Director,  Office  of  Native  American 
Programs  in  HUD;  Director,  Office  of 
Trust  Responsibilities  in  BIA;  and  the 
Director.  Division  of  Environmental 
Health  in  MS. 

3.3  Inform<ttion  Sharing.  Whenever 
possible,  the  signatory  agencies  will 
provide,  or  cause  to  be  provided,  copies 
of  housing  and  supporting  infrastructxue 
planning  documents,  to  include  utility 
master  plans,  transportation  plans,  and 
IHA  comprehensive  housing  plans,  to 
the  appropriate  area/regional  offices  of 
other  signatory  agencies. 

HUD  Field  Offices  of  Native  American 
Programs  will  provide  quarterly  reports 
on  the  progress  of  HUD's  assisted 
housing  projects  to  BIA  and  IHS.  These 
reports  will  indicate  the  method  of 
construction,  project  number,  and 
number  of  units-  Scheduled  and  actual 
completion  dates  for  applicable  project 
review  points  will  be  provided,  where 
available. 

3.4  Grant  Award.  Signatory  agencies 
will  provide  copies  of  applicable 
housing  and  supporting  infrastructure 
grant/project  aiward  notices  to  the  other 
signatory  agenpes  as  soon  as  practicable 
after  notificatii>n  to  Tribes. 

4.0    Development  of  Honning  Units 

4.1    HUD  Responsibilities. 

4.1.1  Applications.  HUD  will  advise 
IHAs  to  use  BIA  and  IHS  information  on 
existing  infrastructure  and  new 
construction  reconmiendations  to 
support  proposed  housing  project 
applications  for  funding. 

4.1.2  Project  Coordination.  HUD  will 
advise  IHAs  td  use  handbooks 
concerning  prtx»dures  the  IHA  may  use 
to  determine  what  assistance  they  need 
from  the  BIA  and  IHS.  At  the  request  of 


a  Tribe  through  the  IHA,  the  BIA 
(including  Area  Road  Engineers  and 
Realty  Officers)  and  IHS  will  provide,  to 
the  extent  feasible,  technical  reviews 
and  recommendations  on  project 
planning,  design  and  construction 
docimients  involving  supporting 
infrastructure,  and  related  requirements 
at  appropriate  project  review  points. 
Appropriate  project  review  points  wll 
be  determined  on  a  project  by  project 
basis  and  may  include:  project 
coordination  schedule  review,  housing 
site  feasibility  review,  project  plan 
review,  project  final  inspection,  and 
record  drawings  review.  Schedules  or 
commitments  made  as  a  result  of  project 
coordination  require^  the  approval  of  the 
appropriate  IHS  and/or  BIA  official. 

4.1.3    Standard  vs  Assisted  Housing 
Development  Method.  The  Standard 
Method  of  development  refers  to  all 
procedures,  guidelines  and 
requirements  associated  vsrith  the 
normal  development  of  an  Indian 
housing  project  by  an  administratively 
capable  IHA.  The  Assisted  Method 
contains  all  of  the  procedures, 
guidelines  and,  requirements  associated 
with  the  development  of  an  Indian 
housing  development  by  an  IHA  which 
has  requested  additional  HUD 
assistance  due  to  its  inexperience  or 
lack  of  staff  resources,  or  by  an  IHA 
which  has  been  deemed  by  HUD  to  need 
additional  assistance,  monitoring  and 
supervision  during  the  development 
process.  The  Standard  Method  will 
require  less  technical  assistance  by  the 
signatory  agencies  as  compared  to  the 
Assisted  Method. 

4.2    BIA  Responsibilities. 

Leases,  Easements  and  Real  Estate 
Appraisals  on  Trust  or  Restricted  Fee 
Property.  Where  resources  are  available, 
the  BIA  will  provide  real  estate 
appraisals  at  the  request  of  the  IHA.  All 
leases  and  easements  shall  be  approved 
by  the  BIA. 

5.0    Development  of  On-site  and  Off- 
site  Roads 

5 . 1    HUD  Responsibilities. 

On-Site  Street  Construction.  HUD  will 
provide  sufficient  funds  for  the 
construction  of  on-site  streets,  in 
accordance  with  the  American 
Association  of  State  Highway  and 
Transportation  Officials  (AASHTO) 
standards.  The  IHA  will  have  the  overall 
responsibility  for  construction  of  on-site 
streets.  The  Tribal  government  must 
determine  the  type  of  streets  to  be 
constructed  in  conjunctioii  with 
housing  projects,  and  whether  the 
streets  will  be  included  in  the  BIA 
Roads  System  for  maintenance  by  the 
BIA.  HUD  will  advise  each  IHA  and 
Tribe  which  receives  a  HUD  Housing 


Grant  that  the  on-sitd  streets  must  be 
designed  and  constructed  to  AASHTO 
standards  to  be  eligible  for  inclusion  on 
the  BIA  Roads  System. 
5.2    BIA  Responsibilities. 

5.2.1  Access  Road  Construction. 
When  requested  by  the  Tribal 
govenmient,  and  when  resources  are 
available,  the  BIA  will  plan  and 
construct  access  roads  to  housing 
developments,  excluding  individual 
homesites.  Sufficient  lead  time  is 
required  to  develop  access  roads.  This 
lead  time  may  be  as  much  as  2V2  years. 
The  BIA  will  coordinate  access  road 
construction  with  the  IHA  and  make 
every  effort  to  complete  such  roads  prior 
to  the  completion  of  the  housing  project. 

5.2.2  Road/Street  Maintenance.  MA- 
developed  streets  may  be  added  to  the 
BIA  Roads  System  only  when  the 
street(s)  and  related  ciirb,  gutters  and 
drainage  features  have  been  built  to 
acceptable  AASHTO  specifications  and 
standards  as  well  as  to  the  requirements 
of  section  504  of  the  Americans  with 
Disabihties  Act,  and  the  right-of-way  is 
transferred  to  the  BIA.  When  requested 
by  the  Tribal  government,  and  when 
resources  are  available,  the  BIA  Area 
Office  will  accept  IHA  developed  streets 
on  the  BIA  Roads  System  and  will 
provide  ongoing  maintenance  for  those 
streets  that  meet  the  above 
specifications  and  standards. 

6.0  Development  of  Sanitation 
Facilities 

6.1  HUD  Responsibility.  To  the 
extent  that  funds  are  appropriated  by 
Congress.  HUD  will  provide  funding  to 
IHAs  to  develop  water,  waste  water. 
soUd  waste  fadUties,  and  O&M 
infrastructure  necessary  to  support 
individual  low-rent  or  mutual  help 
housing  projects  financed  by  HUD. 
O&M  infrastructxire  includes  the  plant, 
equipment,  tools  and  training  needed  by 
utiUty  authorities  to  provide  continuing 
sanitation  service  to  the  residents  of 
HUD-financed  homes,  as  well  as  the 
long  range  planning  necessary  to 
identify  and  implement  those 
requirements. 

6.2  IHS  Authority.  Under  section 
302(b)(3)  of  the  Indian  Health  Care 
Improvement  Act.  the  IHS  has  the 
authority  to  receive  HUD  funds  to 
provide  sanitation  facilities  for  Indian 
homes  financed  by  HUD. 

6.3  IHS  Participation  in  HUD 
Funded  Sanitation  Facilities 
Construction.  When  requested  by  the 
Tribe  and  the  MA,  MS  will  endeavor  to 
participate  in  the  construction  of 
sanitation  facilities  funded  by  HUD 
under  the  mutual  help/low  rent  HUD- 
assisted  housing  development  program. 
MS  participation  will  be  on  a  project  by 
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project  basis,  pursuant  to  an  approved 
MOA  duly  executed  by  the  IHA.  Tribe, 
MS,  and  if  necessary.  HUD. 

6.4    Individual  and  Community 
Sanitation  Systems.  Where  it  is 
determined  that  sanitation  facilities  are 
feasible  and  necessary,  the  following 
conditions  will  apply: 

6.4.1  HUD  will  finance  the 
installation  of  all  dwelling  plumbing 
facilities. 

6.4.2  Where  facilities  serve  only 
HUD-assisted  housing  project  homes. 
HUD  will  fimd  the  total  cost  of  the 
sanitation  facilities  necessary  to  serve 
the  project.  Where  PiUD-assisted 
housing  project  homes  are  interspersed 
with  existing  homes  also  served  by  a 
sanitation  faciUty.  HUD  shall  fund  a 
prorated  share  of  sanitation  facilities 
costs.  All  community  sanitation  system 
construction,  improvement,  or 
expansion  will  b«  designed  on  the  basis 
of  a  total  commimity  concept,  such  that 
the  proposed  sanitation  facilities  are  (a) 
safe  and  adequate  to  meet  the 
environmental  health  needs  of 
residents,  (b)  compatible  with  Tribal 
infrastructure  development,  (c) 
economically  feasible  to  construct  and 
operate,  and  (d)  in  compHance  with 
applicable  codes,  ordinances,  and 
industry  standards. 
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7.0    Environmental  Compliance 

Each  signatory  agency  (HUD,  BIA,  and 
MS)  shall  be  responsible  for  following 
its  own  appUcable  procedures 
addressing  the  requirements  of  the 
National  Environmental  Policy  Act 
(NEPA),  and  related  and/or  similar 
environmental  legislation  and/or 
Executive  Orders.  A  Memorandum  of 
Understanding  (MOU),  dated  June  21, 
1991,  signed  by  BIA,  HUD,  MS,  and  the 
Environmental  Protection  Agency, 
clarifies  each  agency's  role  in 
environmental  protection. 

In  the  implementation  of  the  roles  and 
responsibilities  identified  in  the  MOU 
and  herein,  signatory  agencies  will,  to 
the  extent  feasible,  adopt  and/or 
combine  environmental  documents 
which  are  provided  by  the  other 
signatory  agencies.  Joint  use  of 
environmental  documents  that  comply 
with  NEPA  and  related  regulations  will 
reduce  duphcation  and  paperwork. 
Copies  of  one  signatory  agency's 
environmental  determination 
dociunentation  (e.g.,  archeological 
review)  may  be  required  by  another 
signatory  agency  prior  to  granting 
approvals;  however,  the  approving 
agency  shall  not  require  the  applying 
agency  tp  change  procediu^s,  format. 


etc.,  during  the  review  process  and  prior 
to  granting  its  approval. 

Unless  otherwise  provided  for  in  a 
duly  executed  MOA,  HUD.  or  a  Tribal 
government  which  has  assimied  HUD's 
NEPA  responsibility,  shall  be  the  lead 
agency  for  the  preparation  of 
environmental  review,  assessments  and 
impact  statements  in  compliance  with 
NEPA  for  all  HUD-assisted  housing  and 
related  infrastructure  projects.  When 
BIA  and  MS  participate  directly  in 
these  projects,  they  shall  be  cooperating 
agencies  for  the  purposes  of  NEPA 
compliance. 

Dated:  April  30, 1996. 

Donna  E.  ShaUla, 

Secretary.  Department  of  Health  and  Human 
Services. 

Dated:  August  19, 1996. 
Bruce  Babbitt, 
Secretary,  Department  of  the  Interior. 

Dated:  May  6, 1996. 
Henry  G.  Cianeros, 

Secretary.  Department  of  Housing  and  Urban 

Development. 
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DEPARTMENT  OF  JUSTICE 

Bureau  of  Prisons 

28  CFR  Parts  524, 541. 544,  af>d  571 

[BOP-1067-F1| 

RIN  1120^AA5^ 

Editorial  Amendments  for 
Classiflcatioa  and  Program  Review; 
Inmate  Discipline;  Education,  Training, 
and  Leisure  Time  Program  Standards; 
and  Retease  Gratuities 


agency:  B 
action:  Fi 


lu  of  Prisons,  Justice, 
rule. 


SUMMARY:  In  piis  doaunent,  the  Bureau 
of  Prisons  is  Amending  four  of  its 
regulations  to  remove  obsolete 
provisions,  update  cross-references,  or 
to  clarify  procedures.  More  specifically, 
the  regulations  for  classification  and 
program  review  are  amended  by 
removing  procediues  for  the  preparation 
of  a  now  obsolete  form  (the  staff 
svunmary  report)  and  to  include  a  cross 
reference  to  regulations  for  pretrial 
inmates;  the  regulations  on  imnate 
discipline  are  amended  by  substituting 
control  unit  programs  for  references  to 
United  States  Penitentiary,  Marion;  the 
regulations  op  education,  training,  and 
leisure  time  program  standards  are 
amended  to  Update  the  reference  to  the 
release  preparation  program;  and  the 
regtilations  for  release  gratuities  are 
amended  to  minimize  confusion 
regarding  st^tory  limits  on  maximum 
amoimts.  These  amendments  are 
intended  to  maintain  the  efficient 
operation  of  the  institution  and  the 
Bureau. 

EFFECTIVE  DATE:  September  10, 1996. 
ADDRESSES:  Office  of  General  Ckiunsel. 
Bureau  of  Prisons.  HOI„C  Room  754.  320 
First  Street.  NW.,  Washington,  DC 
20534. 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Nanovic,  O^ce  of  General  Counsel, 
Bureau  of  Pfisons,  phone  (202)  514- 
6655.  1 

SUPPI-EMENT^RY  INFORMATION:  The 
Biueau  of  Prisons  is  amending  its 
regulations  on  classification  and 
program  review;  inmate  discipline  and 
special  housing  units;  education, 
training,  ani  leisiue-time  program 
standards;  and  on  release  gratuities, 
transportation,  and  clothing.  A  final  rule 
on  classification  and  program  review 
(28  CFR  part  524,  subpart  B)  was 
pubUshed  in  the  Federal  Register  on 
July  3, 19911  (56  FR  30676)  and  was 
amended  oi»  August  5, 1992  (57  FR 
34662)  and  on  June  27, 1995  (60  FR 
33320).  A  fijial  rule  on  inmate 
discipline  ahd  special  housing  units  (28 


CFR  part  541.  subpart  B)  was  published 
on  January  5, 1988  (53  FR  197)  and  was 
amended  on  October  17, 1988  (53  FR 
40686).  September  22.  1989  (54  FR 
38987  and  39095),  February  1 .  1991  (56. 
FR  4159).  July  10. 1991  (56  FR  31530);- 
June  2. 1992  (57  FR  23260).  and  July  21. 
1993  (58  FR  39095).  A  final  rule  on 
education,  training,  and  leisure  time 
program  standards  was  published  on 
December  16,  1993  (58  FR  65852).  A 

final  rule  on  release  gratuities.    

transportation,  and  dothing  (28  CFR 
part  571.  subpart  C)  was  pubUshed  on 
May  21. 1991  (56  FR  23480). 

"The  regulations  on  classification  and 
program  review  (§  524.12(f))  require 
Btueau  staff  to  prepare  a  siunmary  for 
inmates  applying  for  a  transfer  imder 
the  treaty  transfer  program,  for  study 
and  observation  cases,  and  for  inmates 
for  whom  no  presentence  investigation 
is  available.  This  information  need  no 
longer  be  required  under  regulations  for 
classification  and  program  review 
because  equivalent  information  is 
obtained  either  as  part  of  the  court- 
ordered  study  and  observation,  by 
revised  regulations  issued  for  treaty 
transfer  cases  (see  28  CFR  527,  subpart 
E),  or  is  provided  by  the  Probation 
Office  in  lieu  of  a  Presentence 
Investigation  Report.  The  Bureau  is 
therefore  removing  paragraph  (f)  and 
that  portion  of  the  text  in  §  524.16 
which  had  been  pertinent  to  study  and 
observation  cases  ("except  for  the 
preparation  of  a  staff  summary  as  noted 
in  §  524.12(f)  of  this  part").  A  new 
§  524.17  has  been  added  to  refer  to 
existing  regvdations  pertinent  to  pretrial 
inmates.  Additional  editorial  changes 
include  the  correction  of  a 
typographical  error  in  §  524.12(c)  and  an 
updated  reference  in  §  524.15  to  the 
recently  retitled  Administrative  Remedy 
Program. 

Tne  regulations  on  inmate  discipline 
and  special  housing  required  that  staff 
ordinarily  within  90  days  of  an  inmate's 
placement  in  post-disciplinary 
detention  shall  return  the  inmate  (with 
the  exception  of  inmates  in  the  United 
States  Penitentiary,  Marion,  or  pretrial 
inmates)  to  the  general  inmate 
population  or  request  transfer  to  a  more 
suitable  institution  (§  541.22(a)(6)(i)). 
Further  provisions  covered  review  of 
the  status  of  such  inmates 
(§541.22(a)(6)(ii)  and  (iii)).  Because  of  a 
mission  change  for  the  United  States 
Penitentiary.  Marion,  (which  had  served 
as  a  control  unit)  this  requirement  is  no 
longer  technically  correct,  and  the 
Bureau  is  therefore  replacing  the 
reference  to  that  specific  institution 
with  a  generic  reference  to  control  unit 
programs.  This  revision  obviates  the 
need  to  make  futiue  adjustments  to 


these  regulations  based  upon  changes  in 
the  location  of  a  control  unit  program. 
Regulations  for  the  operation  of  control 
imit  programs  are  contained  in  28  CFR 
part  541,  subpart  D. 

The  regulations  for  education, 
training,  and  leisure-time  program 
standards  are  amended  to  update  the 
reference  in  §  544.81(g)  to  the  retitled 
release  preparation  program. 

The  regulations  for  release  gratuities 
had  noted  that  the  maximiun  for  a 
discretionary  gratuity  was  $500  and 
referenced  18  U.S.C.  3624(d)  as  the 
authorizing  statute  (§  571.20).  This 
statute  pertains  to  offendera  sentenced 
imder  the  provisions  of  the  Sentencing 
Reform  Act  (18  U.S.C.  Chapter  227). 
Inmates  sentenced  under  the  former 
provisions  of  that  Chapter  continue  to 
be  subject  to  the  statutory  limitation  of 
$100  authorized  by  18  U.S.C.  4281.  In 
order  to  eliminate  false  expectations  in   - 
those  iiunates  governed  by  18  U.S.C. 
4281  as  to  the  amoimt  of  a  possible 
gratuity,  the  Bureau  has  reworded  the 
provision  to  state  that  a  discretionary 
gratuity  may  be  granted  up  to  the 
amount  permitted  by  statute. 

Because  these  amendments  are 
administrative  in  nature  and  impose  no 
additional  restrictions  on  iiunates,  the 
Bureau  finds  good  cause  for  exempting 
the  provisions  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553)  requiring 
notice  of  proposed  rulemaking,  the 
opportimity  for  public  comment,  and 
delay  in  effective  date.  Members  of  the 
pubUc  may  submit  comments 
concerning  this  rule  by  writing  to  the 
previously  cited  address.  These 
conunents  will  be  considered  but  will 
receive  no  response  in  the  Federal 
Register. 

The  Bureau  of  Prisons  has  determined 
that  this  rule  is  not  a  significant 
regulatory  action  for  the  piupose  of  E.O. 
12866,  and  accordingly  this  rule  was  not 
reviewed  by  the  Office  of  Management 
and  Budget.  After  review  of  the  law  and 
regulations,  the  Director,  Bureau  of 
Prisons  has  certified  that  this  rule,  for 
the  purpose  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.),  does  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities, 
within  the  meaning  of  the  Act.  Because 
this  rule  pertains  to  the  correctional 
management  of  offenders  committed  to 
the  custody  of  the  Attorney  General  or 
the  Director  of  the  Bureau  of  Prisons,  its 
economic  impact  is  limited  to  the 
Bureau's,  appropriated  funds. 
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List  of  Sabiects  in  28  CFR  Parts  524, 
541,544,571 

Prisoners. 
Peter  M.  Carlson. 

Acting  Director,  Bureau  of  Prisons. 
Accordiiigly,  pursuant  to  the 
rulemaking  authority  vested  in  the 
Attorney  General  in  5  U.S.C.  552(a)  and 
delegated  to  the  Director,  Bureau  of 
Prisons  in  28  CFR  0.96(p).  parts  524, 
541,  544,  and  571  in  subchapters  B,  C, 
and  D  respectively,  of  28  CFR,  chapter 
V  are  amended  as  set  forth  below. 

SUBCHAPTER  B— INMATE  ADMISSION, 
CLASSIFICATION,  AND  TRANSFER 

PART  524-CLASSIFICATION  OF 
INMATES 

1.  The  authority  citation  for  28  CFR 
part  524  is  revised  to  read  as  foUows: 

Authority:  5  U.S.C.  301;  18  U.S.Q  3521- 
3528.  3621,  3622.  3624,  4001.  4042,  4046. 
4081,  4082  (Repealed  in  part  as  to  offenses 
committed  on  or  after  November  1, 1987). 
5006-5024  (Repealed  October  12, 1984  as  to 
offenses  committed  after  that  date),  5039;  21 
U.S.Q  848;  28  U.S.C.  509,  510;  28  CFR  0.95- 
0.99. 

§524.12    [AmeiKtod] 

2.  In  §  524.12,  paragraph  (c)  is 
amended  by  revising  the  phrase  "at 
attend"  in  the  third  sentence  to  read  "to 
attend",  and  paragraph  (f)  is  removed. 

§524.15    [Amended] 

3.  Section  524.15  is  amended  by 
revising  the  phrase  "Administrative 
Remedy  Procedure"  to  read 
"Administrative  Remedy  Program". 

4.  Section  524.16  is  revised  to  read  as 
follows: 

§  524.1 6    Study  and  observation  cases. 

Inmates  committed  to  the  custody  of 
the  U.S.  Attorney  General  for  piuposes 
of  study  and  observation  are  excluded 
from  the  provisions  of  this  rule. 

5.  A  new  §  524.17  is  added  to  subpart 
B  to  read  as  follows: 

§524.17    Pretrial  Inmates. 

Additional  provisions  pertinent  to 
pretrial  inmates  are  contained  in 
§  551.107  of  this  chapter. 

SUBCHAPTER  C-INSTITUTIONAL 
MANAGEMENT 

PART  541— INMATE  DISCIPLINE  AND 
SPECIAL  HOUSING  UNITS 

6.  The  authority  citation  for  28  CFR 
part  541  continues  to  read  as  follows: 

Authority.  5  U.S.C.  301;  18  U.S.C  3621. 
3622,  3624,  4001,  4042,  4081.  4082  (Repealed 
in  part  as  to  offenses  committed  on  or  after 
November  1, 1987).  4161-4166  (Repealed  as 
to  offenses  committed  on  or  after  November 
1, 1987),  5006-5024  (Repealed  October  12, 


1984  as  to  offenses  committed  after  that 
date),  5039;  28  U.S.C.  509,  510;  28  CFR  0.95- 
0.99. 

7.  In  §  541.22.  paragraph  (a)(6)  (i), 
(iii).  and  (iv)  are  revised  to  read  as 
follows: 

§541.22    Adminlstrathm  detention. 

***** 

(a)*  •  •      ■ 

(6)*  •  * 

(i)  Except  for  pretrial  inmates  or 
inmates  in  a  control  unit  program,  staff 
ordinarily  within  90  days  of  an  inmate's 
placement  in  post-disciplinary 
detention  shall  either  return  the  inmate 
to  the  general  inmate  population  or 
request  regional  level  assistance  to  effect 
a  transfer  to  a  more  suitable  institution. 
***** 

(iii)  Staff  in  a  control  unit  will  attempt 
to  adhere  to  the  90-day  limit  for  an 
ininate's  placement  in  post-disciplinary 
detention.  Because  security  needs 
required  for  an  inmate  in  a  control  imit 
program  may  not  be  available  outside  of 
post-discipline  detention,  the  Warden 
may  approve  an  extension  of  this 
placement  upon  determining  in  writing 
that  it  is  not  practicable  to  release  the 
inmate  to  the  general  inmate  population 
or  to  effect  a  transfer  to  a  more  suitable 
institution. 

(iv)  The  appropriate  Regional  Director 
and  the  Assistant  Director,  Correctional 
Programs  Division,  shall  review  (for 
piupose  of  making  a  disposition)  the 
case  of  an  inmate  in  a  control  unit 
program  not  transferred  from  post- 
disciplinary  detention  within  the  90-day 
time  frame  specified  in  paragraph 
(a)(6)(iii)  of  this  section.  A  similar, 
subsequent  review  shall  be  conducted 
every  60-90  days  if  post-disciplinary 
detention  continues  for  this  extended 
period. 


PART  544— EDUCATION 

8.  The  authority  citation  for  28  CFR 
part  544  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  18  U.S.C  3621, 
3622,  3624,  4001.  4042,  4081,  4082  (Repealed 
in  part  as  to  conduct  occurring  on  or  after 
November  1, 1987],  5006-5024  (Repealed 
October  12, 1984  as  to  conduct  occurring 
after  that  date).  5039;  28  U.S.C.  509,  510;  28 
CFR  0.95-0.99. 

9.  hi  §  544.81.  paragraph  (g)  is  revised 
to  read  as  follows: 

§544.81    Program  goals. 

***** 

(g)  Participate  in  a  Release 
Preparation  program;  and 


SUBCHAPTER  D-COMMUNTTY 
PROGRAMS  AND  RELEASE 

PART  571— RELEASE  FROM 
CUSTODY 

10.  The  authority  citation  for  28  CFR 
part  571  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  18  U.S.C  3565, 
3568-3569  (Repealed  in  part  as  to  oSenses 
committed  on  or  after  November  1, 1987), 
3582,  3621,  3622,  3624,  4001,  4042,  4081. 
4082  (Repealed  in  part  as  to  offenses 
conmiitted  on  or  after  November  1, 1987), 
4161-4166,  and  4201-4218  (Repealed  as  to 
offenses  committed  on  or  after  November  1, 
1987),  5006-5024  (Repealed  October  12, 1984 
as  to  offenses  committed  after  that  date), 
5031-5042;  28  U.S.C  509,  510;  U.S.  Const., 
Art  n,  Sec.  2;  28  CFR  0.95-0.99, 1.1-1.10. 

11.  Section  571.20  is  revised  to  read 
as  follows: 

§571.20    Purpose  and  scope. 

It  is  the  policy  of  the  Bureau  of 
Prisons  that  an  inmate  being  released  to 
the  commimity  will  have  suitable 
clothing,  transportation  to  the  inmate's 
release  destination,  and  some  funds  to 
use  until  he  or  she  begins  to  receive 
income.  Based  on  the  inmate's  need  and 
financial  resources,  a  discretionary 
gratuity  up  to  the  amoimt  permitted  by 
statute  may  be  granted. 
[FR  Doc.  96-23045  Filed  9-9-96;  8:45  am) 
BILUNQ  CODE  4410-06-P 


DEPARTMENT  OF  JUSTICE 

Bureau  of  Prisons 

28  CFR  Part  544 
[BOP-1031-F1 
RIN  1129-nAA44 

Education  Tests:  Minimum  Standards 
for  Administration,  Interpretation,  and 
Use 

AGENCY:  Bureau  of  Prisons,  Justice. 
ACTION:  Final  rule. 

SUMMARY:  In  this  dociunent,  the  Bureau 
of  Prisons  is  rescinding  its  regulations 
on  Minimum  Standards  for 
Administration,  Interpretation,  and  Use 
of  Education  Tests.  Guidelines 
estabUshed  by  test  pubUshers  are 
adequate  for  the  administrative 
processing  of  education  tests.  Because 
correctional  management  issues 
pertinent  to  specific  education  programs 
are  covered  by  separate  Bureau 
reguladons,  there  is  no  need  to  maintain 
duplicative  regulatory  provisions  for 
education  test  standards. 
EFFECTIVE  DATE:  September  10. 1996. 
ADDRESSES:  Office  of  General  Counsel. 
Bureau  of  Prisons.  HOLC  Room  754.  320 
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First  Street.  NW..  Washington,  DC 

20534. 

F0«  FURTHER  INFORMATION  CONTACT:  Roy 

Nanovic,  Office  of  General  Counsel, 

Bureau  of  Prisons,  phone  (202)  514- 

6655. 

SUPPt^MENTARy  INFORMATION:  The 

Bureau  of  Prisons  is  rescinding  its 

regulations  on  minimum  standards  for 

the  administration,  interpretation,  and 

use  of  education  tests  (28  CFR  part  544, 

subpart  B).  A  ftnal  rule  on  this  subject 

was  last  published  in  the  Federal 

Register  Febrtwuy  21. 1990  (55  FR 

6178). 

In  accordance  with  E.O.  12866,  the 
Bureau  is  revi«wing  its  regulations  for 
the  pmpose  of  ensuring  that  it 
promulgates  only  such  regulations  as 
are  required  by  law,  are  necessary  to 
interpret  the  Uw,  or  are  made  necessary 
by  compelling  public  need.  The  Biu«au 
has  determined  that  separately  stated 
regulations  on  minimum  standards  for 
the  administration,  interpretation,  and 
use  of  education  tests  are  no  longer 
necessary.  AppUcability  provisions 
contained  in  §  544.11  are  duplicated  in 
the  regulations  for  specific  education 
programs  such  as  the  literacy  program 
(28  CFR  part  944.  subpart  H)  or  English- 
as-a-Second  Language  program  (28  CFR 
part  544,  subpart  E).  Test  procedures 
specified  in  §544.12  either  are  covered 
by  guidelines  established  by  the  test 
providers  themselves  or  may  be  handled 
by  staff  as  strictly  administrative 
matters.  Revisions  to  the  regulations  for 


196 


the  literacy  program  have  made  obsolete 
the  provisions  in  §  544.13  on  the 
consequences  of  a  refusal  to  take  the 
Adult  Basic  Level  Examination  or  other 
standardized  test. 

Because  this  rescission  imposes  no 
new  restrictions  on  inmates  and 
provides  the  Bureau  with  the  flexibility 
to  implement  administrative  procedures 
related  to  education  tests,  the  Bureau 
finds  good  cause  for  exempting  the 
provisions  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553)  requiring 
notice  of  proposed  rulemaking,  the 
opportunity  for  public  comment,  and 
delay  in  effective  date.  Members  of  the 
public  may  submit  comments 
concerning  this  nUe  by  writing  to  the 
previously  cited  address.  These 
comments  will  be  considered  but  will 
receive  no  response  in  the  Federal 
Regster. 

The  Btireau  of  Prisons  has  determined 
that  this  rule  is  not  a  significant 
regulatory  action  for  the  purpose  of  E.O. 
12866.  and  accordingly  this  rule  was  not 
reviewed  by  the  Office  of  Management 
and  Budget.  After  review  of  the  law  and 
regulations,  the  Director.  Bineau  of 
Prisons  has  certified  that  this  rule,  for 
the  purpose  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.),  does  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities, 
within  the  meaning  of  the  Act.  Because 
this  rule  pertains  to  the  correctional 
management  of  offendere  committed  to 
the  custody  of  the  Attorney  General  or 


the  Director  of  the  Bureau  of  Prisons,  its 
economic  impact  is  limited  to  the 
Bureau's  appropriated  funds. 

List  of  Subjecta  in  28  CFR  Part  544 

Prisoners. 
Kathkoi  M.  Hawk. 

Director.  Bureau  of  Prisons. 

Accordingly,  pursuant  to  the 
rulemaking  authority  vested  in  the 
Attorney  General  in  5  U.S.C.  552(a)  and 
delegated  to  the  Director.  Bureau  of 
Prisons  in  28  CFR  0.96(p).  part  544  in 
subchapter  C  of  28  CFR,  chapter  V  is 
amended  as  set  forth  below. 

SUBCHAPTER  C-l»4STITUTIOt4AL 
MANAGEMENT 

PART  544— EDUCATION 

1.  The  authority  citation  for  28  CFR 
part  544  continues  to  read  as  follows: 

Authority:  5  U.S.C  301;  18  U.S.C.  3621. 
3622.  3624.  4001.  4042.  4081,4082  (Repealed 
in  part  as  to  conduct  occurring  on  or  after 
November  1, 1987).  5006-5024  (Repealed 
October  12, 1984  as  to  conduct  occurring 
after  that  date).  5039;  28  U.S.C.  509,  510;  28 
CFR  0.95-0.99. 

5544.10—544.13    (Subpart  B)— {Removed 
and  Reserved] 

2.  Subpart  B  consisting  of  §§  544.10 
through  544.13  is  removed  and 
reserved. 

[PR  Doc.  96-23044  Filed  ft-9-«6;  8:45  am] 
BILUNQ  OOOE  4410-efr^ 


Tuesday 
September  10,  1996 
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Part  IV 

Department  of  Defense 

General  Services 
Administration 

National  Aeronautics  and 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMmiSTRATION 

48CFRPart52 

[FAR  CaM  M-OOS] 

RIN  900&-AH^ 

Federal  Acquisition  Regulation; 
Perfonnance-Based  Payments 

AGENCIES:  Department  of  Defense  (DOD), 
General  Serrices  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Proposed  rule. 

summary:  The  Qvilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  are 
proposing  to  amend  the  Federal 
Acquisition  Regulation  (FAR)  to  address 
residual  material  and  certain  liability 
provisions  at  52.232-32,  Performance- 
Based  Payments.  This  regulatory  action 
was  not  subject  to  Office  of  Management 
and  Budget  review  under  Executive 
Order  1286Q.  dated  September  30, 1993. 
This  is  not  4  major  rule  under  5  U.S.C. 
804. 

DATES:  Comlnents  should  be  submitted 
on  or  before  November  12,  1996  to  be 
considered  in  the  formulation  of  a  final 
rule.  I 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (^fVRS),  18th  &  F  Streets, 
NW..  Room  4037,  Washington,  DC 
20405. 

Please  cit^  FAR  case  96-005  in  all 
correspondence  related  to  this  case. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jeremy  Olson  at  (202)  501-3221  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  Room  4037,  GS  Building, 
Washingtoa  DC  20405  (202)  501-4755. 
Please  cite  ^AR  case  9&-005. 


SUPPlfMENTARY  INFORMATION: 

A.  Background 

The  current  FAR  clause  52.232-32,    "^ 
Performance-Based  Payments,  addresses 
a  method  of  contract  financing,  and  was 
implemented  in  Federal  Acquisition 
Circular  90-33.  dated  September  26, 
1995,  effective  as  of  October  1, 1995. 
Paragraph  (f),  Titye,  of  the  clause  was 
intended  to  be  functionally  equivalent 
to  paragraph  (d)  of  52.232-16,  Progress 
Payments,  which  is  another  type  of 
contract  financing.  However,  the  topics 
of  title  to  residual  material  and  liability 
for  govemment-fumished  property 
acquired  under  the  contract,  addressed 
in  52.232-16(d)(6)  and  (7)  of  the 
Progress  Payments  clause,  were 
inadvertently  omitted  from  the 
Performance-Based  Payments  clause. 
This  rule  proposes  to  amend  FAR 
52.232-32  by  adding  paragraphs  (f)(6) 
and  (7)  to  address  these  topics. 

B.  Regulatory  Flexibility  Act 

The  proposed  changes  are  not 
expected  to  have  a  sigrificant  economic 
impact  on  a  substantial  number  of  small 
entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601, 
et  seq.,  because  most  contracts  awarded 
to  small  entities  fire  awarded  on  a 
competitive  fixed-price  basis  and 
performance  based  payments  are  rare. 
An  Initial  Regulatory  Flexibility 
Analysis  has,  therefore,  not  been 
performed.  Comments  from  small 
entities  concerning  the  affected  FAR 
section  will  be  considered  in 
accordance  with  5  U.S.C.  610  of  the  Act 
Such  comments  mtist  be  submitted 
separately  and  should  cite  5  U.S.C.  601. 
et  seq.  (FAR  case  96-005)  in 
correspondence. 

C  Paperwork  Reduction  Ad 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  FAR  do  not  impose  recordkeeping 
or  information  collection  requirements, 
or  collections  of  information  from 
offerors,  contractors,  or  members  of  the 
public  which  require  the  approval  of  the 


Office  of  Management  and  Budget  under 
44US.C3501,etseq. 

List  of  Subjects  in  48  CFR  Part  52 

Government  proctirement. 

Dated:  September  4, 1996. 
Edward  C  Loab, 
Director,  Fedaal  Acquisition  Policy  Division. 

Therefore,  it  is  proposed  that  48  CFR 
Part  52  be  amended  as  set  forth  below: 

PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

1.  TTie  authority  citation  for  48  CFR 
Part  52  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C 
chapter  137;  and  42  U.S.C.  2473(c). 

2.  Section  52.232-32  is  amended  by 
revising  the  clause  date;  redesignating 
the  heading  of  paragraph  (f)(1)  as  the 
heading  of  paragraph  (f),  and  adding 
new  paragraphs  (f)(6)  and  (7)  to  read  as . 
follows: 

52.232-32    Performance-Based  Payments. 

*  •        *        •        * 

PERFORMANCE-BASED  PAYMENTS 
(DATE) 

•  •.        •         •         » 

(!)  TiUe.  (1)  *  *  * 


(6)  When  the  Contractor  completes  all 
of  the  obligations  under  this  contract, 
including  liquidation  of  all 
performance-based  payments,  title  shall 
vest  in  the  Contractor  for  all  property  (or 
the  proceeds  thereof)  not — 

(i)  Delivered  to,  and  accepted  by,  the 
Government  under  this  contract;  or 

(ii)  Incorporated  in  supplies  delivered 
to,  and  accepted  by,  the  Government 
under  this  contract  and  to  which  title  is 
vested  in  the  Government  under  this 
clause. 

(7)  The  terms  of  this  contract 
concerning  liability  for  Govemment- 
fumished  property  shall  not  apply  to 
property  to  which  the  Government 
acqtiired  title  solely  under  this  clause. 

|FR  Doc.  96-23030  Filed  9-9-96;  8:45  am) 
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REMINDERS 

The  items  in  this  list  were 
edtorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  Kst  has  no  legal 
significanoe. 

RULES  GOING  INTO 
EFFECT  TODAY 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Livestock  and  poultry  disease 
control: 

Scrapie  indemnification 
program;  regulations 
removed;  put)lished  9-10- 
96 
AGRICULTURE 
DEPARTMENT 
Forest  Service 
National  Forest  System  lands: 
Cooperation  with  user 
organizations;  Federal 
regulatory  reform; 
published  9-10-96 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Practice  and  procedure: 
Regulatory  fees  (FY  1996); 
assessment  and 
collection;  putilished  7-12- 
96 
JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 
Temporary  protected  status  for 
Salvadorans;  regulations 
removed;  put)lished  9-10-96 
JUSTICE  DEPARTMENT 
Prisons  Bureau 
Inmate  control,  custody,  care, 
etc.: 

Classification  and  program 
review,  inmate  discipline, 
etc.;  Federal  regulatory 
reform;  published  9-10-96 
Education  tests;  minimum 
standards  for  r 

administration, 
interpretation,  and  use; 
published  9-10-96 
LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Administration 
Meta!  and  nonmetal  mine 
safety  and  health: 
Explosives;  put>lished  7-12- 
96 

PERSONNEL  MANAGEMENT 
OFFICE 

Prevailing  rate  systems; 

published  9-10-96 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 


RoHs-Royce,  pic;  published 
7-12-96 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marlwting 
Service 

Almonds  grown  in  Califomia; 

comments  due  by  9-19-96; 

published  8-20-96 
Marketing  orders;  expenses 

and  assessment  rates; 

comments  due  by  9-16-96; 

published  8-16-96 
Orar>ges  and  grapefruit  grown 

in  Texas;  comments  due  t>y 

9-20-96;  published  8-21-96 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Exportation  and  importatkKi  of 

animals  and  animal 

products: 

Foreign  >region^  criteria 
based  on  risk  class 
levels,  etc.;  comments 
due  by  9-16-96;  put)lished 
7-11-96 

AGRICULTURE 
DEPARTMENT 
Federal  Crop  Insurance 
Corporation 

Administrative  regulations: 
Crop  insurance  coverage  for 
productkxi  of  agricultural 
comrrxxlity  on  highly 
erodit)le  larvj  or  converted 
wettarxi;  comments  due 
by  9-20-96;  published  7- 
23-96 

AGRICULTURE 

DEPARTMENT 

Farm  Service  Agency 

Federal  claims  collection; 
administrative  offset; 
comments  due  by  9-16-96; 
published  8-30-96 

AGRICULTURE 

DEPARTMENT 

Rural  Business-Cooperative 

Service 

Federal  claims  collectk>n; 
administrative  offset; 
comments  due  by  9-16-96; 
published  8-30-96 

AGRICULTURE 

DEPARTMENT 

Rural  Housing  Service 

Federal  claims  collection; 
administrative  offset; 
comments  due  by  9-16-96; 
put>lished  8-30-96 

AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 

Federal  claims  collection; 
administrative  offset; 


comments  due  by  9-16-96; 
published  8.30-96 

AGRICULTURE 
DEPARTMENT 

Acqusitkxi  regulatk>ns: 
Federal  regulatory  review; 
conrvnents  due  by  9>16- 
96;  published  7-16-96. 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservatk>n  and 
management 

Summer  fkxjrxJer;  comments 
due  by  9-16-96;  published 
8-26-96 
Summer  fkxjnder,  scup,  and 
black  sea  bass; 
comments  due  by  9-19- 
96;  published  8-23-96 
Marine  mammals: 
Endangered  fish  or  wikflHe- 
Anadrarrcjs  Atlantic 
salmon  in  seven  Maine 
rivers;  comments  due 
by  9-17-96;  published 
8-27-96 
InckJental  taking- 
Naval  activities;  USS 
Seawotf  sutxnarine 
shock  testing; 
comments  due  by  9-17- 
96;  published  8-2-96 
Naval  activities;  USS 
Seawolf  sutxnarine 
shock  testing; 
correctk)n;  comments 
due  by  9-17-96; 
published  8-23-96 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Reporting  requirerrwnts: 
Options  and  futures  large 
trader  reports;  daily  filing 
requirements;  comments 
due  by  9-16-96;  published 
7-18-96 

DEFENSE  DEPARTMENT 

Acquisitk>n  regulations: 
Petroleum  products; 
comments  due  t)y  9-20- 
96;  published  7-22-96 
Small  Business 
Adminsitration;  certificates 
of  competency  processing; 
comments  due  by  9-20- 
96;  published  7-22-96 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Fuel  and  fuel  additives- 
Diesel  fuel  sulfur 

requirement  exemption; 

Alaska;  comments  due 

by  9-18-96;  published 

8-19-96 
Diesel  fuel  sulfur 

requirement  exemption; 

Alaska;  convnents  due 

by  9-18-96;  published 

8-19-96 


Air  quality  imptementation 
plans;  approval  and 
promulgation;  various 
States: 
Missouri;  comments  due  by 

9-20-96:  published  8-21- 

96 

Hazardous  waste  program 
auttxxizations: 
Indiana;  comments  due  by 

9-19-96;  published  8-20- 

96 
Superfund  program: 
National  oil  and  hazardous 

sutstarwes  contingency 

plan- 
National  priorities  list 
update;  comments  due 
by  9-16-96;  published 
8-15-96 

Natior^  priorities  list 
update;  comments  due 
by  9-16-96;  published 
8-15-96 

National  priorities  list 
update;  comments  due 
by  9-20-96;  published 
8-21-96 

National  priorities  list 
update;  comments  due 
by  9-20-96;  published 

_  8-21-96 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radk)  servk^es,  special: 
Private  land  mobile 
servk»s- 
PutJlic  safety  radk> 
requirements  through 
2010  calendar  year; 
comments  due  by  9-20- 
96;  published  5-20-96 
Radio  stations;  tat)le  of 
assignn'>ents: 

Arkansas;  comments  due  t>y 
9-16-96;  published  9-3-96 
Colorado;  comments  due  by 
9-16-96;  published  8-6-96 
Hawaii-;  conrvnents  due  by 

9-16-96;  published  8-6-96 
Oklahoma;  corrvnents  due 
by  9-16-96;  published  8-6- 
96 

FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Disaster  assistance: 
Temporary  housing 
assistance;  mobile  hon'ies 
and  travel  trailers; 
inventory  divestiture; 
comments  due  by  9-20- 
96;  published  8-21-96 

FEDERAL  RESERVE 
SYSTEM 

Reimbursement  for  provkiing 
finarx:ial  records  (Regulation 
S): 

Recordkeeping  requirements 
for  certain  financial 
records;  comments  due 


IV 
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due  by  9-20-96;  published 
8-27-96 
Class  E  airspace;  comments 
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Airbus.  47808-47809 

AlliedSignal  Inc.,  47806-47808 

Allisonv  47802-47804 

Fokker.  47813-47815 

Hartzell  Propeller  Inc.,  47809-47813 

McDonnell  Douglas,  47804-47806 
Class  B  airspace.  47815-47820 

PnOPOSED  RULES 
Airworthiness  directives: 

Airbus.  47829-47831.  47835-47838 

de  Havllland,  47834-47835 

Saab.  47831-47833 

NOTICES 

Advisory  circulars;  availability,  etc.: 

Normal  and  transport  category  rotorcraft — 
Certif  cation;  updates.  48000-48001 
Meetings: 

Aviation  Rulemaking  Advisory  Committee.  48001 

Federal  Cbmrounications  Commiasion 

NOTICES 

Committees;  establishment,  renewal,  termination,  eta: 
North  American  Numbering  Council  Advisory 
Cortunittee;  meeting.  47940-47941 
Meetings;  jSunshine  Act,  47941 

Federal  Deposit  Insurance  Corporation 

NOTICES 
Meetings: 
Affordable  Housing  Advisory  Board,  47941-47942 

Federal  Eliergy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Progress  Power  Marketing,  Inc..  et  al.,  47914-47916 

Texas  Utilities  Electric  Co.  et  al.,  47916-47920 
Applications,  hearings,  determinations,  etc.: 

Algonquin  Gas  Transmission  Co..  47904 

Boston  Gas  Co.,  47904 

Carnegie  Interstate  Pipeline  Co.,  47904-^7905 

Cleveland  Electric  Illuminating  Co.,  47905 

Colorado  Interstate  Gas  Co.,  47905 


Columbia  Gas  Transmission  Corp.  et  al.,  47905-47906 

Cove  Point  LNG  LP.,  47906 

El  Paso  Natural  Gas  Co.,  47906 

Gasdel  Pipeline  System,  Inc.,  47906-47907 

Kem  River  Gas  Transmission  Co.,  47907 

Mississippi  River  Transmission  Corp..  47907 

Mojave  Pipeline  Co..  47907-47908 

Mountaineer  Gas  Co.,  47908 

National  Fuel  Gas  Distribution  Corp..  47908 

Northwest  Pipeline  Corp.,  47908-47909 

Panhandle  Eastern  Pipe  Line  Co.,  47909 

Questar  Pipeline  Co.,  47909-47910 

Southern  Natural  Gas  Co.,  47910-47911 

South  Georgia  Natural  Gas  Co.,  47910 

Texas  Eastern  Transmission  Corp..  47911-47912 

Texas  Gas  Transmission  Corp.,  47912 

Transcontinental  Gas  Pipe  Line  Corp.,  47912 

Washington  Gas  Light  Co..  47912 

West  Texas  Gas.  Inc.,  47912-47913 

Williams  Natiual  Gas  Co.,  47913 

Wyoming  Interstate  Co.,  Ltd..  47913-47914^ 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc..  47942 
Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 
Change  in  bank  control,  47942 
Formations,  acquisitions,  and  mergers.  47942-47943 
Permissible  nonbanking  activities,  47943-47944 

Meetings;  Sunshine  Act,  47944 

Federal  Trade  Commission 

NOTICES 

Premerger  notification  waiting  periods;  early  terminations, 
47944-47946 

Financial  Management  Service 

See  Fiscal  Service 

Rscal  Service 

NOTICES  „     .: 

Agency  information  collection  activities: 
Proposed  collection;  comment  request;  correction,  48003 

Hsti  and  Wildlife  Service  '  '    '\ 

PNOPOSED  RULES 

Endangered  and  threatened  species: 
Sonoma  alopecurus.  etc.  (nine  plants  irom  grasslands  or 

mesic  areas  of  central  coast  of  California).  47856- 

47857 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
ICentucky 
Ascent  Power  Technology  Corp..  Inc.;  electric  power 
supplies  and  electronic  fluorescent  lighting  ballasts 
manufacturing  facilities,  47870 
Puerto  Rico 
PepsiCo  of  Puerto  Rico,  Inc.;  soft  drink  concentrates 
manufacturing  plant,  47870-47871 

Forest  Service 

NOTICES  '^     ■  .^i^.^     ■    'V 

Boundary  establishment,  descriptions,  etc.: 
Ouachita  National  Forest,  Ar.  47867 
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White  Mountain  Purchase  Unit,  NH.  47867-47868 
Conunittees;  establishment,  renewal,  termination,  etc.: 

Water  Rights  Task  Force;  meeting,  4  7858-4  7859 
Environmental  statements;  availability,  etc.: 

Grand  Mesa  National  Forest  et  al.,  CD,  47866-47867 

Interior  Columbia  Basin  ecosystem  management  project, 
OR  and  WA.  47859-47866 
Meetings: 

Eastern  Washington  Cascades  Provincial  Interagency 
Executive  Committee  Advisory  Committee,  47867 

General  Services  Administration 

NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities — 
Submission  for  OMB  review;  comment  request,  47893- 
47894 

Health  and  Human  Services  Department 
See  Health  Care  Financing  Administration 
See  National  Institutes  of  Health 
See  Public  Health  Service 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  47946 

Health  Care  Financing  Administration 

NOTICES 
Medicaid: 

Demonstration  project  proposals,  new  and  pending — 
July. 47946-47950 
Meetings: 

Practicing  Physicians  Advisory  Coimdl,  47950-47951 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Decisions  and  orders,  47920-47928 

Historic  Preservation,  Advisory  CouncH 

NOTICES 
Meeting,  47858 

Housing  and  Urt>an  Development  Department 

RULES 

Low  income  housing: 
Housing  assistance  payments  (Section  8) — 
Single  room  occupancy  program  for  homeless 
individuals.  48052^8061 
NOTICES 

Agency  information  collection  activities: 
Proposed  collecticm;  comment  request,  47953 

Public  and. Indian  housing: 
Public  housing  lease  and  grievance  procedures;  due 
process  determinations;  list,  47953—47954 

Immigration  and  Naturalization  Service 

RULES 

.immigration  and  nationality  forms;  listing  update,  47799- 
47801 

Interior  Department 

See  Fish  and  Wildlife  Service 

See  Land  Management  Bureau  ^ 

See  National  Park  Service 
NOTICES 

Central  Utah  Water  Conservancy  District: 
Central  Utah  Project,  UT;  contract  negotiation,  47954 


Intamal  Revenue  Service 

RULES 

Income  taxes: 
Consolidated  return  regulations — 
Consolidated  groups;  losses  and  deductions  of 

members;  use  limitations;  correction,  47821-47822 
Debt  instruments  modifications 
Correction.  47822 
PROPOSED  RULES 

Income  taxes: 
Consolidated  return,  regulations — 
Consolidated  groups;  losses  and  deductions  of 

members;  use  limitations;  correction.  47838-47839 

International  Development  Cooperation  Agency 

See  Agency  for  International  Development 

International  Trade  Administration 

NOTICES 

Antidumping: 
Cold-rolled  carbon  steel  flat  products  from — 

Netherlands.  47871 
Polychloroprene  rubber  from — 

Japan.  47871-47872 
Red  raspberries  from — 

Canada,  47872-47873 
Stainless  steel  cooking  ware  from — 

Korea.  47873-47874 
Stainless  steel  wire  rods  from — 

France,  47874-47884 
Countervailing  duties:  ; 

Cotton  shop  towels  from — 

Peru.  47885-47886  "■ 

Standard  chrysanthemums  from — 

Netherlands,  47886-47891 
Applications,  hearings,  determinations,  etc.: 
Agriculture  Department  et  al..  47884-47885 
AURA,  Inc..  47884 

Pennsylvania  State  University  et  al.,  47884 
University  of— 

Cahfomia  et  al.,  47885 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Melamine  institutional  dinnerware  from — 

China  et  al..  47957-47958 
Variable  speed  wind  turbines  and  components,  47958- 
47959 

Justice  department 

See  Immigration  and  Naturalization  Service 

Labor  Department 

See  Employment  and  Training  Administration 

Land  Management  Bureau 

PROPOSED  RULES 

Land  resource  management: 

Gifts  and  acquisition  of  lands  or  interests  in  lands  by 
purchase  or  condemnation,  47853-47855 

National  Forest  exchanges,  47855-47856 
NOTICES 
Environmental  statements;  availabiUty,  etc.: 

Interior  Colimibia  Basin  ecosystem  management  project, 
OR  and  WA,  47859-47866 
Public  land  orders: 

Oregon,  47954-47955 


■ 
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National  Aaronautics  and  Space  Administration 

NOTICES 

Federal  Aqquisition  Regulation  (FAR): 
Agency  information  collection  activities — 
Submiteion  for  0MB  review;  commeBt  request,  47893- 
47Q94 

Nationai  H|glmay  Traffic  Safety  Administration 

WLES 

Gmsumer  information: 
Course  monitoring  tires;  fees,  47825-47826 

National  Inatituta  of  Standards  and  Technology 

NOTICES        I 

Reports;  aviailability,  etc.: 
Laboratory  Accreditation  WoAing  Group;  open  forum 
proctiedings,  47891-47892 

Nationai  li^titutes  of  Health 

NOTICES  > 

Meetings: 
National  heart,  Lung,  and  Blood  Institute,  47951 
National  Institute  on  Deabiess  and  Other  Communication 

Disorders,  47951,  47952 
National  institute  on  Drug  Abuse,  47951-47952 

Nationai  L^bor  Relations  Board 

NOTICES 

Meetings;  Sunshine  Act,  47960 

Nationai  Ofeanic  and  Atmospheric  Administration 

nULES 

IJIshery  conservation  and  management: 
Caribbean,  Gulf  of  Mexico,  and  South  Atlantic  fisheries; 

regulations  consolidation,  47821 
Northeast  multispecies,  47827-47828 

National  P^  Service 

NOTICES 

Concession  contract  negotiations: 
Jefferson  National  Expansion  Memorial  T  diional  Historic 
Site,  MO;  soft  drink  vending  sales,  47955 
Meetings: 
Dayton  Aviation  Heritage  Commission,  47955 
Keweenair  National  Historical  Park  Advisory 

Commission,  47955 
Missouri  National  Recreational  River  Advisory  Group, 
4795^ 

National  Science  Foundation 

NOTICES 

Agency  infdrmation  collection  activities: 

Proposed  collection;  comment  request,  47960-47961 
Meetings: 
Design,  Manufactiue,  and  Industrial  Innovation  Special 

Emphasis  Panel,  47961 
Ecological  Studies  Advisory  Panel,  47960 
i 
National  Transportation  Safety  Board 

NOTICES 

Meetings;  S|mshine  Act,  47961 

Navy  Department 

NOTICES 

Environmenjtal  statements;  availability,  etc.: 
Fort  Kam^hameha.  Pearl  Harbor,  HI;  replacement  outfall 
for  wtstewater  treatment  plant;  construction,  47898- 
47899 


Nudaar  Regulatory  Commission 

Nonces 

Environmental  statements;  availability,  etc.: 

Atlantic  Richfield  Co.,  47965-47966 
Meetings: 

State  Liaison  Officers,  47973 
Operating  licenses,  unendments;  no  significant  hazards 

considerations;  biweekly  notices,  47973-47987 
Regulatory  guides;  issuance,  availability,  and  withdrawal. 

47987-47988 
Applications,  hearings,  determinations,  etc.: 

Arizona  Public  Service  Co.,  47962-47965 

Commonwealth  Edison  Co.,  47966-47971 

Entergy  Operations,  Inc.,  47971-47973 

Occupational  Safety  and  Health  Review  Commission 

NOTICES 

Meetings;  Sunshine  Act,  47988 

Putjiic  Haaltti  Service 

See  National  Institutes  of  Health 

NOTICES 

Organization,  functions,  and  authority  delegations: 
National  Institutes  of  Health,  47952 

Railroad  Ratiramant  Board 

NOTICES 

Meetings;  Sunshine  Act,  47988 

Rural  Business-Cooperative  Service 

NOTICES 

Agency  infomwtion  collection  activities: 
Proposed  collection;  conunent  request,  47868-47869 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 

Chicago  Board  Options  Exchange,  Inc.,  47992-47993 

Philadelphia  Stock  Exchange.  Inc.,  47993-47999 
Applications,  hearings,  determinations,  etc.: 

ARCH  Fund,  Inc.,  et  al.,  47988-47990 

Lincoln  National  International  Fund,  Inc.,  et  al..  47990- 
47992 

Small  Business  Administration 

NOTICES 
Meetings: 

National  Advisory  Coimcil,  47999 
Meetings;  district  and  regional  advisory  councils: 

Maine,  47999 

State  Department 

NOTICES 

Meetings: 
Private  International  Law  Ad'.isory  Committee.  47999- 
48009 

Surface  Transportation  Board 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
Laidlaw  Transit,  Inc.,  et  al.,  48001M8002 
Modesto  &  Empire  Traction  Co.  et  al.,  48002 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

TransfMrtation  Department 

See  Coast  Guard 
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See  Federal  Aviation  Administration 

See  National  Highway  Traffic  Safety  Administration 

See  Surface  Transportation  Board 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  48000 
Aviation  proceedings: 

Agreements  filed;  weekly  receipts,  48000 

Treasury  Department  /■.> ' 

See  Fiscal  Service 

See  Internal  Revenue  Senace 

NOTICES 

Organization,  functions,  and  authority  delegations: 
General  Counsel;  alternative  dispute  resolution,  48002- 
48003 

United  States  Information  Agency 

NOTICES 

Art  objects;  importation  for  exhibition: 
Queen  Nefertiti  and  the  Royal  Women:  Images  of  Boauty 
from  Anciwit  Egypt,  48003 


Separate  Parts  In  This  Issue     * 

PartR 

Department  of  Energy,  48006-48049 

Part  III 

Department  of  Housing  and  Urban  Development,  48052- 
48061 


Reader  Aids 

Additional  informaticm,  including  a  list  of  public  laws, 
telephone  numbers,  reminders,  and  finding  aids,  appears  in 
the  Reader  Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
numbers.  Federal  Register  finding  aids,  and  a  list  of 
documents  on  public  inspection  is  available  on  202-275- 
1538  or  275-0920. 
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A  cumtilatfve4ist  of  the  parts  affected  tNs  month  can  be  found  in  ttie 
Reader  Aids  (ection  at  the  end  at  this  issue. 
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Rules  and  Regulations 


Fadaral  RegistM- 

Vol.  61.  No.  177 

Wednesday .  September  11,  1996 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect.  rTK>st  of  which 
are  keyed  to  and  codified  In  the  Code  of 
Federal  Regulations,  which  is  published  urxter 
50  titles  pureuant  to  44  U^.C.  1510. 

The  Code  of  Federal  Regulatioru  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Service 
8  CFR  Parts  282, 299  and  499 

[INS  No.  1638-05] 
RIN1116-AD58 

Immigration  and  Nationality  Forms 

AGENCY:  Immigration  and  Naturalization 
Service,  Justice. 
ACTION:  Final  mle. 

summary:  This  rule  amends  the 
Immigration  and  NaturaliMtion 
Service's  (Service)  regulations  by 
updating  the  listing  of  forms  currently 
in  use  by  the  Service.  This  revision  is 
necessary  to  ensure  that  only  current 
editions  of  forms  listed  in  the 
regulations  are  used  and  the  public  has 
access  to  correct  information  concerning 
public  use  forms  that  have  been 
approved  for  use  by  the  Office  of 
Management  and  Budget,  and  forms 
availi^le  for  purchase  from  the 
Superintendent  of  Documents.  This  rule 
also  provides  approved  Service 
standards  which,  when  followed,  will 
allow  the  public  to  electronically 
generate  Service  forms. 
EFFECTIVE  DATE:  September  11, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  A.  Sloan,  Director,  PoUcy 
Directives  and  Instructions  Branch, 
Immigration  and  Natiiralization  Service, 
425  "I"  Street  NW.,  Washington.  DC 
20536,  Telephone:  (202)  514-3291. 
SUPPLEMENTARY  INFORMATION:  On  May 
17, 1994.  the  Service  published  an 
interim  rule  with  request  for  comments 
in  the  Federal  Register  at  58  FR  25555- 
25561.  The  interim  rule: 

(1)  Revised  §§  299.1  and  4994  by 
updating  the  Usting  of  the  prescribed 
forms  to  be  used  in  compliance  with  the 
provisions  of  Title  8  of  the  Code  of 
Federal  Regulations; 


(2)  Revised  §  299.3  by  updating  the 
listing  of  forms  that  could  be  purchased 
from  the  Superintendent  of  Documents, 
their  stock  numbers,  and  prices; 

(3)  Provided  standards  m  §  299.4 
which,  when  followed,  would  allow  the 
public  to  take  advantage  of  the 
automated  technology  available  in  the 
marketplace  to  electronically  generate 
Service  forms  that  would  be  deemed 
acceptable  for  processing;  and 

(4)  Revised  §299.5  to  reflect  current 
public  use  forms  and  their  respective 
Office  of  Management  and  Budget 
(OMB)  control  numbers. 

The  comment  period  for  the  interim 
rule  ended  on  July  18, 1994.  The  Service 
received  comments  from  five 
commenters.  The  following  is  a 
discussion  of  those  comments  along 
with  the  Service's  response. 

Acceptance  of  Computer-Generated 
Foim  1-20 

A  majority  of  the  commenters 
expressed  enthusiastic  appreciation  for 
the  opportunity  to  utilize  laser  printed 
1-20  Forms.  One  commenter  stated  that, 
during  peak  periods,  the  computerized 
forms  saved  15  staff  hours  of  processing 
time  per  week,  and  another  commenter 
stated  that  the  productivity  of  school 
office  staff  increased  dramatically. 

Still  another  commenter  offered 
congratnlations  to  the  Service  for 
addressing  the  needs  and  desires  of 
those  using  our  forms  and  could  find 
nothing  to  change  in  the  interim  rule. 

The  Service  is  encouraged  by  these 
comments  and  will  continue  to  try  to 
accommodate  the  needs  of  the  pviblic 
while  still  maintaining  our  proposed 
standards. 

Non- Acceptance  of  Compnter- 
Generated  Form  1-20 

Une  commenter  luged  the  Service  to 
reconsider  its  utilization  of  computer- 
generated  Form  1-20.  The  commenter 
opined  that  the  use  of  such  documents 
encouraged  fi^ud  and  suspicion. 

The  Service  appreciates  these 
comments  and  feels  it  necessary  to 
reassure  this  commenter  that  the 
computer-generated  Form  1-20  will  be 
processed  by  officers  of  the  Service, 
who  are  highly  trained  in  detecting 
fraudulent  docimients.  However,  to 
alleviate  these  fears,  the  Service  has 
issued  policy  guidance  to  the  field     , 
which  states  that  those  private  entities 
that  electronically  generate  Form  1—20  in 
single  page  format  rather  than  double 


sided  format,  will  be  required  to  include 
the  student's  name,  school,  and  date  of 
birth  in  a  shaded  box  on  the  top  of  page 
4.  using  the  same  type  size  and  font 
style  as  the  body  of  the  form.  This 
policy  has  been  included  in 
§  299.4(b)(1)  of  this  final  rule  and  will 
continue  to  allow  the  private  sector  to 
electronically  produce  the  Form  1-20 
while  providing  the  latest  safeguards 
against  fraudulent  Form  I-20's  being 
submitted. 

Other  Topics  Addressed 

Another  commenter  was  very 
complimentary  about  the  entire  change 
in  pohcy  concerning  the  acceptance  of 
electronically  generated  forms  and 
suggested  that  the  Service  revise  the 
language  contained  in  §  299.4(d) 
concerning  the  use  of  laser  printers  or 
near-letter-quality  printers.  Specifically, 
this  commenter  felt  that  the  Service 
needed  to  address  future  changes  in 
printer  technologies.  The  Service 
conciu^  with  this  suggestion  and  is 
revising  the  language  in  §  299.4(d)  to 
allow  for  the  use  of  electronic  printers 
that  provide  near-letter-quality 
dociunents  to  generate  electronic  forms. 

Final  Rule 

In  addition  to  the  changes  being 
incorporated  into  §  299.4  (b)(1)  and  (d) 
of  this  final  rule,  the  Service  is  also: 

(1)  Removing  8  CFR  part  282  which 
includes  certain  leinguage  that  is  already 
contained  in  section  282  of  the 
Immigration  and  Nationality  Act  and 
which  will  be  included  in  8  CFR  299.3; 

(2)  Amending  §  299.3  by  updating  the 
listing  of  forms  that  could  be  purchased 
from  the  Superintendent  of  Documents, 
the  related  stock  numbers,  and  prices; 

(3)  Amending  §§  299.1  and  299.4  by 
updating  the  listing  of  the  prescribed 
forms  to  be  used  in'compliance  with  the 
provisions  of  Title  8  of  the  Code  of 
Federal  Regulations; 

(4)  Amending  §  299.4(b)(3)  and  (e)  to 
remove  the  office  title  "Records  Systems 
Division";  and  by 

(5)  Amending  §  299.5  to  reflect 
current  pubUc  use  forms  and  their 
respective  OMB  control  numbers. 

"The  new  actions  to  remove  8  CFR  part 
282  and  amending  §  299.4(b)(3)  and  (e) 
as  described  above  are  based  on  the 
"good  cause"  exception  found  at  5 
U.S.C.  553(d)(3).  These  actions  will  not 
afiiect  the  public  and  are  being  done 
purely  for  administrative  purposes. 


47800      Fadaral  Ragiater/Vol.  61.  No.  177 /Wednesday. September  11.1996/Rule8  and  Regulations 


Flexibility  Act 

The  Cofimissioner  of  the  Immigration 
and  Natiimlization  Service,  in 
•ooordange  with  5  U.S.C  60S(b),  has 
reviewed  this  regiilation  and.  by 
■pfHOving  it.  certifies  that  this  rule  does 
not  have  a  significant  ecodiomic  impact 
on  a  substantial  number  of  small 
entities,  itus  rule  is  primarily 
administittive  in  nature  and  merely 
updates  the  existing  forms  listings 
cunently  t»ntained  in  Title  8  of  the 
Code  of  Fsderal  Regulations.  In 
addition.  Ijhis  rule  is  intended  to  benefit 
small  entities  by  providing  them  with 
specific  standards  which,  if  followed, 
will  enable  them  to  take  advantage  of 
existing  ctMnputer  technology  available 
in  the  mai)i:etplace  to  electronically 
reproduce  Service  forms. 

ExKodre  Order  12866 

This  rule  is  not  considered  by  the 
Departmeat  of  Justice,  Immigration  and 
Naturaliation  Service,  to  be  a 
"significant  regulatory  action"  under 
Executive  Order  12866,  section  3(f), 
Regulatorf  Planning  and  Review,  and 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  imder 
section  6(a)(3)(A). 

Executive  Order  12612 

The  regulation  proposed  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
National  Government  and  the  States,  or 
on  the  distribution  of  power  and 
resptmsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalisia  Assessment 

LifltofSalijects 

8CFRPaii282 

Forms,  ftnmigration. 

8CFRPait299 

Immigration,  Reporting  and 
recordkeeping  requirements. 

8CFRPari499 

Citizenship  and  naturalization, 
Nationahty  forms. 

Accorditigly,  the  interim  rule 
amending  8  CFR  parts  299  and  499 
which  was  published  at  59  FR  25555- 
25561  on  May  17, 1994,  is  adopted  as 
a  final  nd«  with  the  following  changes: 

PART  282^-FORMS  FOR  SALE  TO    . 
RJBUC 


PART  2M— IMMQRATION  FORMS 

2.  The  authority  citation  for  part  299 
continues  to  read  as  follows:  * 

Autliarity:  8  U.S.C.  1101, 1103:  8  CFR  part      I-688B 


FormNa     Edition  dale 


TWe 


3.  Section  299.1  is  amended  by:  r. 
Removing  the  entries  tm  Forms  "1-328" 
and  "1-591":  and  by  b.  Revising  the 
entries  for  Forms  "FD-258",  "G-639", 
"M02",  "1-104",  "1-246",  "I-t551".  "I- 
586".  "1-589",  "1-602",  "1-607",  "l- 
688",  "I-688B",  "1-765".  and  "1-775" 
to  read  as  follows: 

9aw.i    rfMBraNio.ionaa.  . 

•       •        •       «   ,►  '» 


FonnNo.     EdWondala 


Titie 


FO-258  ^        12-29-82    AppacanI  Finger- 
print Card. 


0-630  0»-21-e4    Ffsedom  of  Infor- 
mation Act/Pri- 
vacy Act  Re- 
quBsL 


1-102  ...^      '06-13-85    Appication  for  Re- 
placement/Initial 
Noninvnigrant 
ArrivaVDeper- 
ture  OocunienL 

M04  . —        11-01-84    Alien  Address  Re- 

portCard. 


1-246 01-15-86    Appicaiion  for 

Stay  ofDepor- 
tatioa 


1-651 


1-686 


01-31-77    Alien  Registration 
Receipt  Card. 


04-30-77    Nonresident  AHen 
Border  Crossing 
^  Card. 

1-669. —        11-16-94    Appication  for 

Asylum  and  for 
Withholding  of 
Oapoitalioa 


1.  Part  202  is  removed. 


1-602  10-01-85    Appfication  by 

Refugee  for 
Waiver  on 
Grounds  of  Ex- 
ciudabiNty. 

1-607  02-01-72    Older  Re  Waiver 

of  Exdudablity 
Pursuantto 
Section  212(h), 
(i)  and  Permis- 
sion to  Reapply. 


1-688 01-01-89    Tempofary  Ras^ 

dent  Card 


1-765 


^775 


08-07-03    Emptoyment  Au- 
thorization 
Card. 


04^5-05  Applcationtor 
EmploymefA 
Authorizatfon. 

0&-12-94    Visa  Waiver  Pilot 
Program  Agraa- 


4.  The  introductory  text  for  §  299.3  is 
revised  to  read  as  follows: 

S  290^    Forma  availiMa  from 
Supartnteodent  of  Documents. 

The  Immigration  and  Natiualization 
Service  forms  listed  in  this  section  may 
be  obtained,  upon  prepayment,  from  the 
Superintmdent  of  Oociunents,  who  is 
audiorized  to  print  these  forms  for  sale 
to  the  public.  Prices  are  set  by  the 
Superintendent  of  Docimients, 
Government  Printing  Office,  and  are 
subject  to  change  without  notice.  A 
small  supply  of  these  forms  shall  be  set 
aside  by  immigration  officers  for  free 
distribution  and  official  use. 


f299..3    [Amandad] 

5.  Section  299.3  is  amended  by 
removing  the  entries  for  Forms  "1-102", 
"1-526".  "1-600"  and  "I-600A". 

6.  Section  299.3  is  amended  by 
adding  the  entries  for  Forms  "1-765" 
and  "1-817"  in  proper  nimierical 
sequence,  to  the  listing  of  forms,  to  lead 
as  follows: 

f  299.3    Forma  availaiila  from  ttia 
Supartnlandant  of  Documants. 


Form  No. 


QPO  stock  No. 
(S/N) 


Prica  par 

io(ypd 


»-785 027-O02-O0441-8  49.00 

f-817  027-002-00415-9  36.00 


7.  Section  299.3  is  amended  by 
revising  the  entries  for  forms  "I-20MN", 
"1-94  (English)".  "H29F", 
and  "1-693",  to  read  as  follows: 


§  2W.3    Forma  avaiUMa  froin 
SupailiilMidaiit  of  Documsiits. 
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Form  No. 


QPO  stock  No. 
(S/N) 


Price  per 
lOO/pd 


.  •  •  • 

I-20MN. 027-002-00403-5 


26.00 


l-94<Engll8h)  027-002-00318-7  11.00 

•     ,         •  •              •  -     • 

I-129F  . 027-002-00389-«  26.00 

«              •  *              •  • 

1-693  027-002-00355-1  43.00 


8.  Section  299.4  is  amended  by: 

a.  Revising  the  ihtToductory  tend  in 
parara^ph  (b); 

b.  Revising  paragraph  Cb)(l): 

c.  Revising  paragraph  (b)(3); 

d.  Revising  paragraph  (d);  and  by 

e.  Revising  paragraph  (e).  to  read  as 
follows: 

1299.4    Reproduction  of  Public  Um  Foniw 
by  pubHc  and  private  entraes. 

»        •        •        •        * 

(b)  Requirements  for  electronic 
generation.  Public  or  private  entities 
may  electronically  generate  forms 
required  for  applying  for  a  specific 
benefit,  in  compliance  with  the 
immigration  and  naturalization 
regulations,  at  their  own  expense.  This 
includes  forms  that  have  been  made 
available  for  purchase  by  the 
Superintendent  of  Documents,  as  listed 
in  §  299.3  provided  that  each  form 
satisfies  the  following  requirements: 

(1)  An  electronic  reproduction  must 
be  complete,  containing  all  questions 
whidi  appear  on  the  official  form.  The 
wording  and  punctuation  of  all  data 
elements  and  identifying  information 
miist  match  exactly.  No  data  elranents 
may  be  added  or  deleted.  The  sequence 
and  format  for  osch  item  on  the  form 
must  be  repUcated  to  mirror  the 
authorized  agency  form.  Each  item  must 
be  printed  on  the  same  page  in  the  same 
location.  Likewise,  multiple-part  sets 
may  be  printed  as  single  sheets 
provided  that  the  destination  of  the 
carbon  copy  is  clearly  identified  on  the 
bottom  of  the  form.  Private  entities  must 
reproduce  forms  on  the  same  colored 
paper  that  is  used  on  the  officitd  form. 
In  the  case  of  the  Form  1-20  A-B/I- 
20ID,  Certificate  of  EligibiUty  for 
Nonimmigrant  (F-1)  Student  Status — 
For  Academic  and  Language  Students, 
private  entities  may  generate  this  form 
in  single-page  format  rather  than 
double-sided  format,  provided  that  the 
student's  name,  school,  and  date  of  birth 
is  printed  in  a  shaded  box  on  the  top  of 
page  4  of  the  form,  using  the  same  type 


size  and  font  style  as  the  body  of  the 
form. 

•        •        •        *        • 

.(3)  The  final  form  must  be  approved 
for  use  by  the  Director.  Policy  Directives 
and  bistructions  Branch.  The  form 
should  be  mailed  to  the  address  listed 
in  paragraph  (e)  of  this  section  for 
approval. 

(d)  Electronic  printers  that  provide  for 
near-letter-quality  documents  should  be 
used  to  generate  electronic  forms.  Dot 
matrix  printers  that  are  only  capable  of 
producing  draft  quality  documents 
should  not  be  used  for  form  generation, 
but  may  be  used  for  the  entry  of  data  in 
a  preprinted  form  where  appropriate. 

(e)  Any  form  with  poor  print  quality 
or  other  defect  which  renders  it 
illegible,  difficult  to  read,  or  displays 
added  or  missing  data  elements,  will  be 
rejected  by  the  Service.  Any  problems 
regarding  the  acceptability  of  a  specific 
electronic  version  of  a  particular  Service 
form  may  be  brought  to  the  attention  of 
the  Director,  Policy  Directives  and 
Instructions  Branch.  425  "I"  Street, 
NW..  Room  5307,  Washington,  DC 
20536v  telephone  number  (202)  514- 
3048. 

f  299.5    [Amwidedl 

9.  Section  299.5  is  amended  by 
removing  the  entries  for  Forms  "1-591" 
and  "G-897". 

10.  Section  299.5  is  amended  by: 

a.  Adding  the  entries  for  Forms 
"1-847"  and  "1-855",  to  the  Usting  of 
forms,  in  proper  nimierical  sequence; 
and  by 

b.  Adding  the  entries  for,the 
"Telephone  Verification  System  (TVS) 
Pilot  Phase  11"  and  the  "Generic 
Clearance  of  Customer  Service  Surveys" 
immediately  after  the  last  entry  in  the 
second  column.  "INS. form  titie"  to  read 
as  follows: 


1229.5    Display  of  control  numbers. 


INS  form 
No. 


INS  form  title 


Currently 

assigned 

OMBcorv 

trolNo. 


INS  form 
No. 


INS  form  title 


CurranHy 

assigned 

OlylBcon- 

trolNa 


Generic  Ctear- 
ance  of  Cus- 
tomer Service 
Surveys. 


1115-0195 


PART  499-HATlONALITY  FORMS 

11.  The  authority  dtation  for  pari  499 
continues  to  read  as  follows: 

Authority:  8  U.S.C  1103;  B  CFR  pert  2. 

12.  Section  499.1  is  amended  by 
revising  the  entries  for  Forms  "M-288". 
"M-289",  "M-290",  "M-291".  "N-l", 
"N-565",  and  "N-643"  to  read  as 
follows: 

1499.1    Prescribed  forms. 


•           • 

•        *         • 

Forml^o. 

EdHiondata 

Titie  and 
description 

M-288  ..- 

12-30-87 

United  States  His- 
tory 1600-1987, 
Level  II. 

M-289  

12-31-87 

United  States  His- 
tory 1600-1987, 
l-evell. 

M-290  ..... 

01-01-90 

U.S.  Government 
Structure.  Level 
IL 

U.S.  Government 

M-291  „... 

12-31-87 

N-4 


N  665  ..... 


Structure,  Level 
I. 


12-14-93    Monlfify  Report— 
Naturaizaiion 
Papers  For- 
warded. 


11-18-93    Application  for  Re- 
placemerrt  Nat- 
uralization/Citi- 
zenship l>)cu- 
ment. 


- —    N-643 


05-10-93 


Appication  for 
Cevtificate  of. 
Citizenship  on 
Behalf  of  an 
Adopted  Child. 


i-847  Report  of  Com-  1115-0191 

plaint 


1-855  ABC  Change  of  111fH)197 

Address  Ponn.       "^  " 


Telephone  Ver-  1115-0192 

ification  System 
rrvS)  Pilot 
•    Pfiase  H. 


Dated:  August  7, 1996. 
Doris  Meismer, 

Commissioner,  Immigration  and 
Naturalization  Senrjce. 
(FR  Doc  96-23035  Filed  9-10-96;  8:45  amj 
BNXMQ  COOC  44ie-(n-H 
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DEPARTMENT  OP  TRANSPORTATION 
Federal  Aviation  AdnHnlatradon 


14CFRfWt39 

(Dockat  Ne.  96-ANE-7S: 
ff749;  AO  le-IS-OI] 

NN2120-AA64 


AfiMndnMnt  99 


AiTMonfitMaa  DirecHvea;  Alllaon  250 
Seriaa  Turtilne  Englnea 

AOatCY:  Federal  Aviation 
Administ^ticm.  DOT. 

ACTION:  Final  rule;  request  fw 
oonunent^. 


r:This  amendment  adopts  a 
new  auwoithiness  directive  (AD)  that  is 
applicable  to  Allison  250  series  tuibine 
engines.  This  action  reqiiires  initial  and 
repetitive  visual  inspections  of  all 
engine  filters  for  metal  particles 
resulting  from  prematiue  wear  of  two 
bearings  produced  under  Farts 
Manu&ct^re  Approval  (PMA)  by 
Superior  Air  Puts.  Inc.  In  addition,  this 
AD  requires  replacement  of  those 
beerings  with  bearings  that  incorporate 
improved  retainers,  which  constitutes 
terminating  action  to  the  inspection 
requirematits  of  this  AD.  This 
amendment  is  prompted  by  a  report  of 
a  failure  during  a  ground  test  of  an 
engine  with  bearings  manufactured  by 
Superior  Air  Parts,  Inc.  The  actions 
specified  In  this  AD  are  intended  to 
prevent  bearing  failure  due  to  bearing 
separator  Instability,  which  can  result  in 
subsequent  turbine  and  engine  failure. 
DATES:  Effective  September  26. 1996. 

Hie  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
26,  1996. 

Comments  for  inclusion  in  the  Rules 
Docket  miist  be  received  on  or  before 
Novembet  12, 1996. 
A0CME8SE9:  Submit  comments  in 
triplicate  1p  the  Federal  Aviation 
Administoation  (FAA).  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
95-ANE-72, 12  New  England  Executive 
Park,  Burlington,  MA  01803-5299. 
Conunentt  may  also  be  submitted  to  the 
Rules  Docket  by  using  the  following 
Internet  address:  "epd- 
adcoinment80niail.hq.foa.gov".  All 
comments  must  contain  the  Docket  No. 
in  the  sub|ect  line  of  the  comment. 

The  serrice  information  referenced  in 
this  AD  may  be  obtained  from  Superior 
Air  Parts,  Inc.,  14280  Gillis  Rd.,  Dallas, 
TX  75244-3792;  telephone  (800)  487- 
4884.  fax  (214)  490-8471.  This 
informatioa  may  be  examined  at  the 


FAA.  New  England  Region.  Office  of  the 
Assistant  CUef  Counsel.  12  New 
England  Executive  Park,  Burlington. 
MA;  or  at  the  Office  of  the  Federal 
Register,  600  North  Capitol  Street.  NW., 
suite  700.  Washington,  DC. 
FOR  RmTHER  INFORMATION  CONTACT: 
Richard  D.  Karanian.  Aerospace 
Ezigineer,  Special  Certification  Office, 
FAA.  Rotorcraft  Directorate,  2601 
Meacham  Blvd..  Fort  Worth,  TX  76137- 
4298;  telephone  (817)  222-5195,  fax 
(817)222-5136. 

8UPPLBIENTARY  MFORMATION:  The 
Federal  Aviaticm  Administration  (FAA) 
received  a  report  of  a  chip  detector  light 
on  an  Allison  250  turboshaft  engine 
during  a  heUcopter  flight.  The  pilot 
returned  to  base  and  the  ground  crew 
commenced  With  an  inspection  to 
determine  the  cause.  M^al  particles, 
including  silver  flakes,  were  discoviraed 
on  the  chip  detector;  however,  a 
preliminary  inspection  failed  to 
determine  where  the  metal  particles 
originated.  In  accordance  with  the 
applicable  service  instruction,  an  engine 
ground  nm  was  initiated. 
Approximately  two  houra  into  the 
ground  run.  the  engine  began  to  vibrate. 
The  ground  run  was  discontinued  and 
the  engine  was  disassembled.  An 
inspection  revealed  that  the  No.  S 
bearing,  part  number  (P/N)  A6871505. 
produced  imder  Parts  Manufacture 
Approval  (PMA)  by  Superior  Air  Parts. 
lac.,  had  failed,  in  addition,  the  FAA 
has  received  reports  of  5  more  incidents 
where  metal  particles  were  foimd, 
resiilting  in  the  removal  of  four  No.  5 
bearings,  P/N  A6871505,  and  one  No.  8 
bearing.  P/N  A23007152.  This 
condition,  if  not  corrected,  could  result 
in  bearing  failure  due  to  bearing 
separator  instability,  which  can  resuh  in 
subsequent  turbine  and  engine  failure. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  Superior 
Turbine  Service  Bulletin  (SB)  No.  T95- 
SBOOl,  Revision  A,  dated  September  29, 
1995,  and  SB  No.  T95-SB002,  Revision 
A.  dated  Septen^I^er  29. 1995,  that 
describe  procedures  for  initial  and 
repetitive  visual  inspections  of  all 
engine  filtere  for  metal  particles 
resulting  bom  wear  of  bearing  ball 
retainer. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Allison  250  series 
turbine  engines  of  the  same  type  design, 
this  AD  is  being  issued  to  prevent 
bearing  fulure.  This  AD  reqxiires  an 
initial  visual  inspection  within  20  days 
after  the  effective  date  of  this  AD, 
followed  by  repetitive  inspections  at 
intervals  not  to  exceed  25  houn  time  in 
service  (TIS)  since  last  inspection  for 


the  first  300  hours  TIS  of  engine 
operation.  After  accumulating  greater 
than  300  hours  TIS  of  engine  operation, 
the  inspections  must  be  accomplished  at 
intervals  not  to  exceed  100  houra  TIS 
since  last  inspection.  The  repetitive 
inspections  must  be  perfonned  until 
engine  overhaul,  or  repair  or 
maintenance  when  disassembly  permits 
replacement  of  the  bearing,  whicmever 
occun  first.  At  that  time,  remove  the 
No.  5  bearing.  Supoior  P/N  A6871505. 
and  replace  with  a  serviceable  No.  5 
beering.  Allison  P/N  6871505;  and 
remove  the  No.  8  bearing,  Superior  P/N 
A23007152,  and  replace  with  a 
serviceable  No.  8  bearing,  Allison  P/N 
23031478.  The  Allison  bearings 
incorporate  improved'retainen.  and 
Superior  Air  Parts.  Inc.  no  longer 
manufactures  replacement  bearings. 
Replacement  with  these  serviceable 
bearings  constitutes  terminating  action 
to  the  inspection  requirements  of  this 
AD.  The  actions  are  required  to  be 
accomplished  in  accordance  with  the 
SBs  described  previously. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  iess  than  30  days. 

Conunents  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  cranment,  comments  are 
invited  on  this  rule.  Interested  perstms 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  A00RE88E8.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  detomining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic. 
environmentsJ,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to    ■ : 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 


Federal  Register /Vol.  61.  No.  177 /Wednesday.  September  Il,1996/Rule8  and  Regulations      47803 


summarizes  each  FAA-public  contact 
concraned  with  the  substance  of  this  AO 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95~ANE-72."  The 
postcard  Mdll  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Ord^  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  imder  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  EMDT  R^ulatory 
Policies  and  Procediu«s,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Sub|ecte  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  piusiiant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CKR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40113. 44701. 


f  39.13    [AiiMndad] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airw(Hthiness 
directive; 

96-19-01  Alliran:  Amendment  39-0749. 
Docket  95-ANE-72. 
Applicability:  Allison  Model  250-B15G,- 
B17F,  -B17F/1.  -B17F/2,  -C20.  -C20B, 
-C20F,  -C20J,  -C20S.  -C20W,  -R,  -C20R/1. 
-C20R/2.  -C20R/4.  -C28B,  -C28C.  -C30, 
-C30P.  -C30M.  and  -C30G  turbine  engines, 
with  Superior  Air  Parts,  Inc.  Parts 
Manufacture  Approval  (PMA)  bearings.  Part 
Number  (P/N)  A6871505  and  P/N 
A23007152,  installed.  These  engines  are 
installed  on  but  not  limited  to  the  following 
aircraft:  Aerospace  Technologies  of  Australia 
PTY  Ltd.  N-22  and  N-24;  A^sta  S.p.A  A109 
series,  SF600  series;  Beech  Aircraft  Corp. 
A36  and  T34  (Tradewind  Turbines 
conversion);  Bell  Helicopter  Textron  Model 
47  (Soloy  Conversion),  OH58  series,  206 
series,  230, 430;  Cessna  206  and  207  (Soloy 
Conversions);  Enstrom  Helicopter  Corp. 
TH28,  480;  Eurocopter  Deutschland  GmbH 
5O105  series;  Eurocopter  France  AS355 
series;  Flugzeugwerke  Altenrheim  AG  (FFA) 
AS202  series;  Hiller  Aviation  UH12  series 
(Soloy  Conversions);  Maule  Aerospace 
Technology  Corp.  MX-7  series;  McDonnell 
Douglas  Helicopter  Co.  OH6  series,  500 
series,  MD500  series,  MD520N  series,  MD530 
series;  Partenavia  Costruzioni  Aeronautiche 
S.p.A  P68  series;  Pilatus  Britten-Norman  Ltd. 
BN-2T;  and  Sikorsky  Aircraft  Division  S76 
series. 

Note:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an'  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  bearing  £ailure  due  to  bearing 
separator  instability,  which  can  result  in 
subsequent  turbine  and  engii^a  bilure, 
accomplish  the  following: 

(a)  For  engines  with  No.  5  bowings, 
Superior  P/N  A6871505,  installed, 
accomplish  the  following: 

(1)  Within  20  days  after  the  effective  date 
of  this  AD,  perform  an  initial  visual 
inspection  of  all  engine  filters  for  metal 
particles  in  accorduice  with  Superior 
Turbine  Service  Bulletin  (SB)  Na  T95- 
SBOOl,  Revision  A,  dated  September  29, 
1995.  If  any  engine  filter  contains  metal 
particles  that  exceed  the  retiun  to  service 
criteria  described  in  that  SB,  prior  to  further 
Qight,  remove  the  No.  5  bearing,  Superior  P/ 
N  A6871505,  and  replace  with  a  serviceable 
No.  5  bearing,  Allison  P/N  6871505. 


(2)  ThareeftBT,  for  engines  with  No.  5 
bearing,  Superior  P/N  A6871505,  installed, 
perform  visual  in8p>ections  of  all  engine 
filters  fat  metal  particles  in  accordance  with 
Superior  Turbine  SB  No.  T95-SB002,  dated 
September  29, 1995,  and.  if  necessary, 
r^lace  with  serviceable  parts,  at  intervals 
not  to  exceed  the  following: 

(i)  For  engines  with  300  noun  or  less  TIS 
since  overhaul,  or  TSN  if  never  overhauled, 
perform  inspections  at  intervals  not  to  exceed 
25  hours  TIS  since  last  inspection. 

(ii)  For  engines  with  more  than  300  hours 
TIS  since  new  or  overhaul,  whichever  is 
lesser,  perform  inspections  at  intervals  not  to 
exceed  100  hours  TIS  since  last  inspection. 

(b)  For  engines  with  No.  8  bearings, 
SuperiOT  P/N  A23007152,  installed, 
accomplish  the  following: 

(1)  Within  20  days  after  the  effective  date 
of  tills  AD,  perform  an  initial  visual 
inspection  of  all  engine  filters  for  metal 
particles  in  accordance  with  Superior 
Turbine  SB  No.  T95-SB002,  Revision  A, 
dated  September  29. 1995.  If  any  engine  filter 
contains  metal  particles  that  exceed  the 
return  to  service  criteria  described  in  that  SB, 
prior  to  further  flight,  remove  the  No.  8 
bearing.  Superfor  P/N  A23007152,  and 
replace  with  a  serviceable  No.  8  bearii>g. 
Allison  P/N  23031478. 

(2)  Thereafter,  for  engines  with  No.  8 
brarlng,  Superior  P/N  A23007152,  installed, 
perform  visual  inspections  of  all  engine 
filters  for  metal  particles  in  accordance  with 
Superior  Turbine  SB  No.  T95-SB002,  dated 
September  29. 1995,  and,  if  necessary, 
replace  with  serviceable  parts,  at  intervals 
not  to  exceed  the  following: 

(i)  For  engines  with  300  hours  or  less  TIS 
since  overhaul,  or  TSN  if  never  overhauled, 
perform  inspections  at  intervals  not  to  exceed 
25  hours  TIS  since  last  inspection. 

(ii)  For  engines  with  more  than  300  hours 
TIS  since  new  or  overhaul,  whichever  is 
lesser,  perform  inspections  at  intervals  nof  to 
exceed  100  hours  TIS  since  last  inspection. 

(c)  At  the  next  engine  overhaul,  or  repair 
or  maintenance  when  disassembly  permits 
replacnnent  of  the  bearing,  after  the  effective 
date  of  this  AD,  whichever  occurs  first, 
remove  the  No.  5  bearing,  Superior  P/N 
A6871505,  and  replace  with  a  serviceable  Na 
5  bearing,  Allison  P/N  6871505;  and  remove 
the  No.  8  bearing,  Superior  P/N  A23007152, 
and  replace  with  a  serviceable  No.  8  bearing. 
Allison  P/N  23031478. 

(d)  Installation  of  serviceable  bearings  in 
accordance  with  paragraph  (c)  of  this  AD, 
constitutes  terminating  action  to  the 
inspection  requirements  of  this  AD. 

(e)  An  alternative  method  jf  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Special 
Certification  Office.  The  request  should  be 
forwarded  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manner,  Special  Certification  Office. 

Note:  lnfc»mation  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  6x)m  the  Special 
Certification  Office. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
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of  the  Fedei»l  Aviation  Rogulatioas  (14  CFR 
21.197  and  tll99)  to  operata  the  aircraft  to 


a  location  where  the  raquiiements  of  this  AD 
can  be  accomplished. 


(g)  The  actions  required  by  this  AD  shall 
be  done  in  accordance  with  the  following 
Superior  Turbine  service  documents: 


OocumentNo. 


SB  Na  T9&*S8001 


Total  pages:]  2. 
S8Na 


igesqz. 

Tg&iseoo2 


Tolai  pages:;2. 


1-2 


1-2 


Revision 


Date 


Sept  29, 
1905. 

Sept  29. 
1995. 


iipora< 


This  incoipoiation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  5S2(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Superior  Air  Parts.  Inc.,  14280  Gillis 
Rd..  Dallas,  TX  75244-3792;  telephone  (800) 
487-4884,  tec  (214)  490-8471.  Copies  may  be 
inspected  at  the  FAA,  New  England  Region, 
OfBce  of  the  Assistant  Chief  Counsel,  12  New 
England  Executive  Park,  BtuUngton,  MA:  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capital  Street.  NW.,  suite  700. 
Washington,  DC 

(h)  This  amendment  becomes  effective  on 
September  2$,  1996. 

Issued  in  Burlington,  Massachusetts,  on 
August  30. 1^. 

Jayl.Partie^ 

Manager,  Engine  and  Propeller  DiiBctomte, 
Aircraft  Certification  Service. 

(FR  Doc.  96-^2922  Filed  9-10-96:  8:45  am) 
aajJNQ  cooe  «i»-i4-u 


14  CFR  Part  39 

IDoctot  No.  •5-NM-212-AD;  Amendment 
3»-«751;  AD«»-19-03) 

AirworthlnMs  OlrectivMr  McOonnoli 
Douglas  Model  DC-10  and  IMD-II 
Sartos  Airplanm  and  KC-10A  (Military) 

Aliplanas  i 

i 

AQENCY:  Federal  Aviation 
Administration,  DOT. 
ACTXM:  Fintl  rule. 

»  '  ■  -  ■  — 

SUMMARY:  itiis  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  McDcnnell  Douglas 
Model  DC-10  and  MD-11  series 
airplanes  and  KC-lOA  (military) 
airplanes,  tltat  requires  repetitive 
inspections  to  detect  corrosion  or  £ailtue 
of  tue  steel  Hi-Lok  fasteners  at  the 
inboard  flap  inboard  track,  and 
replacement  of  corroded/failpd  steel  Hi- 
Lok  fasteners  with  inconel  Hi-Lok 
fasteners.  Tills  amendment  also 
provides  for  termination  of  the 
repetitive  inspections  by  replacing  all  of 
the  steel  Hi-Lok  fasteners  with  inconel 
Hi-Lok  fasteoers.  This  amendment  is 
prompted  by  reports  of  failed  and/or 
corroded  steel  fasteners  found  in  the 
inboard  flap  inboard  track  due  to  stress 


corrosion.  Tlie  actions  specified  by  this 
AD  are  intended  to  prevent  such  stress 
corrosion,  which  could  result  in  binding 
of  the  flap  and  inabihty  of  the  flap  to 
extend  or  retract;  this  situation  may  lead 
to  asymmetric  flap  deployment  and 
subsequent  reduced  controllability  of 
the  airplane  dtuing  flight 
DATES:  Effective  October  16,  1996. 

The  incorporation  by  refermce  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  16, 
1996. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  McDonnell  Douglas  Corporation, 
3855  Lakewood  Boulevard,  Long  Beach, 
California  90846,  Attention:  Technical 
Publications  Business  Administration, 
Department  C1-L51  (2-60).  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue.  SW., 
Renton,  Washington;  or  at  the  FAA,  Los 
Angeles  Aircraft  Certification  OfBce, 
Transport  Airplane  Directorate,  3960 
Paramotrnt  Boulevard,  Lakewood, 
CaUfomia;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATKDN  COMTACT:  Ron 
Atmiu,  Aerospace  Engineer,  Airframe 
Branch,  ANM-12GL,  FAA,  Los  Angeles 
Aircraft  Certification  Office,  3960  . 
Paramount  Boulevard,  Lakewood, 
California  90712;  telephone  (310)  627- 
5224;  fax  (310)  627-5210. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (Mi] 
that  is  applicable  to  all  McDoimell 
Douglas  Model  DC-10  and  MD-11 
series  airplanes  and  KC-lOA  (military) 
airplanes  was  published  in  the  Fedenl 
Register  on  April  19, 1996  (61  FR 
17261).  That  action  proposed  to  require 
repetitive  visual  inspections  to  detect 
corrosion  or  failure  of  the  steel  Hi-Lok 
fasteners  at  the  inboard  flap  inboard 
track.  That  action  also  proposed  to 
require  replacement  of  corroded/failed 
steel  Hi-Lok  fasteners  with  inconel  Hi- 


Lok  fasteners.  In  addition,  that  action 
proposed  to  provide  for  an  optional 
terminating  action  for  the  repetitive 
inspection  requirements  by  replacing  all 
the  steel  Hi-Lok  fasteners  with  Hi-Lok 
-  {ssteners  made  of  inconel. 

Interested  persons  have  been  afi'orded 
an  opp<Httmity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Suiqmrt  for  the  Propoeal 

One  commenter  supports  the 
proposed  rule. 

Request  To  Allow  Installation  of  Steel 
Hi-Lok  Fasteners  -  . 

One  commenter  requests  that  the 
proposal  be  revised  to  allow  the 
replacement  of  corroded  or  damaged 
steel  fasteners  with  the  same  part- 
niunbered  steel  Hi-Lok  fasteners, 
instead  of  inconel  Hi-Lok  fasteners.  This 
commenter  raises  concerns  about  the 
timely  availabifity  of  replacement 
fasteners.  The  commenter  points  out 
that  procuring  inconel  Hi-Lok  fasteners 
may  entail  a  lead  time  of  several 
months,  but  steel  Hi-Lok  fasteners  are 
readily  available.  Mandating  the  use  of 
only  inconel  fasteners  as  replacement 
parts  could  result  in  many  aircraft  being 
grounded  uimecessarily  due  to  the 
unavailability  of  parts. 

The  FAA  conctusi  with  this     ^ , 
commenter's  request.  The  FAA  finds 
that  an  acceptable  level  of  safety  will  be 
maintained  if  failed  or  corroded  steel 
Hi-Lok  fasteners  are  replaced  with  like 
steel  fasteners  and  repetitively 
inspected.  (Additionally,  the  McDormell 
Douglas  service  bulletins  referenced  in 
the  AD  contain  a  statement  indicating: 
"If  inconel  Hi-Loks  are  unavailable, 
operators  may  use  same  material  steel 
Hi-Loks  as  removed.")  This  finding, 
however,  does  not  affect  the  terminating 
action  provided  in  this  AD,  which,  if 
accomplished,  requires  the  replacement 
of  all  fasteners  with  ones  made  of 
inconel. 

Paragraphs  (a)(2)(i)  and  (b)(2)(i)  of  the 
final  rule  have  been  revised  to  allow 
fasteners  to  be  replaced  with  either  steel 
or  inconel  Hi-Lok  fasteners  (and 
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repetitively  inspected  until  teiminating 
action  is  accomplished). 

Request  To  Extend  Initial  Compliance 
Time  for  Model  MD-ll's 

One  commenter  requests  that 
paragraph  (b)  of  the  proposal  be  revised 
to  extend  the  compliance  time  for  the     .  ^ 
initial  inspection  of  Model  MD-11 
series  airplanes  from  the  proposed  18 
months  to  72  months.  As  justification 
for  this  request,  the  commenter  points 
out  that  there  have  been  no  reports  of 
failed  fasteners  on  any  Model  MD-11 
airplane;  the  only  reports  of  failures 
have  ocoured  on  Model  DC-10  series 
airplanes  that  had  accumulated  more 
thui  18,000  total  flight  cycles.  In  light 
of  this  record,  the  commenter  considers 
an  18-month  compliance  time 
unwarranted  for  the  Model  MD-11. 

The  FAA  does  not  concur  with  the 
commenter's  request.  The  flap  inboard 
tracks  of  both  the  Model  MD-11  and 
Model  DC-10  series  airplanes  are 
similar  in  design;  they  also  operate  at 
similar  stresses  and  in  similar 
environments.  In  light  of  this,  the  flaps 
of  the  Model  MD-1 1  may  experience  the 
same  corrosion  problems  as  the  Model 
DC-10  airplanes  have  experienced. 
Additionally,  stress  corrosion  is 
unpredictable;  neither  the  FAA  nor 
McDonnell  E>ouglas  can  predict  the 
onset  of  this  phenomenon.  Therefore, 
the  FAA  has  determined  that  it  is 
necessary  to  begin  inspections  as  early 
as  is  reasonably  possible. 

In  developing  an  appropriate 
compliance  time  for  the  inspections,  the 
FAA  considered  not  only  the  degree  of 
urgency  associated  with  addressing  the 
subject  unsafe  condition,  but  the 
availability  of  required  parts  and  the 
practical  aspect  of  inspecting  the  fleet  at 
intervals  of  time  that  closely  parallel 
normally  schediUed  maintenance  for  the 
mafority  of  affected  operators.  In 
consideration  of  all  of  these  factore,  the 
FAA  has  determined  that  the 
compliance  time,  as  proposed,  is  not 
only  appropriate,  but  warranted. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  btuden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

The  FAA  estimates  that  276  airplanes 
of  U.S.  registry  will  be  afiiacted  by  this 
AD.  that  it  will  take  approximately  2 


work  houn  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  AD  on  U.S.  operatora  is  estimated 
to  be  $33,120,  or  $120  per  airplane,  per 
inspection  cycle. 

The  cost  impact  figure  disoissed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  nimiber  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  fix)m  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Sub|ect8  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoptiim  of  the  Amendment 

Accordingly,  purauant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g).  40113, 44701. 


139.13    [Amanda^ 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

96-19-03    McDomwU  Douglar  Amendment 
39-9751.  Docket  95-NM-212-AD. 

Applicability:  All  Model  DC-10  and  MD- 
11  series  airplanes,  and  KC-lOA  (military) 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  Par 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  fior  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  eSect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unlesa 
accomplished  previously. 

To  pirevent  stress  corrosion  cracking  in  the 
fasteners  in  the  inboard  flap  inboard  track, 
which  could  result  in  binding  of  the  flap  and 
inability  of  the  flap  to  extend  or  retract, 
accomplish  the  following: 

(a)  For  Model  DC-10  series  airplanes  and 
KC-lOA  (military)  airplanes:  Within  18 
months  ajfter  the  efCective  date  of  this  AD, 
perform  a  visual  inspection  to  detect 
corrosion  or  &ilure  of  the  steel  Hi-Lok 
fasteners  at  the  inboard  flap  inboard  track  in 
accordance  with  McDonnell  Douglas  Service 
Bulletin  DC-10-57-134,  dated  August  15, 
1995. 

(1)  If  no  corrosion  or  failure  is  detected, 
accomplish  either  paragraph  (a)(lXi)  or 
(a)(l)(ii)ofthisAD. 

(i)  Repeat  the  inspection  required  by 
paragraph  (a)  of  this  AD  thereafter  at 
intervals  not  to  exceed  18  months  until 
paragraph  (a)(l)(ii)  of  this  AD  is 
accomplished. 

(ii)  Replace  all  steel  Hi-Lok  fasteners  with 
inconel  Hi-Lok  fasteners  in  accordance  with 
McDonnell  Douglas  Service  Bulletin  DC-10- 
57-134,  dated  August  15. 1995. 
Accomplishment  of  this  replacement  " 
constitutes  terminating  action  for  the 
repetitive  inspection  requirements  of 
paragraph  (a)(l)(i)  of  tliis  AD. 

(2)  If  any  corrosion  or  failure  is  detected, 
prior  to  further  flight,  accomplish  either 
paragraph  (a}(2)(i)  or  (a)(2)(ii}  of  this  AD.  in 
accordance  with  McDonnell  Douglas  Service 
Bulletin  DC-10-57-134.  dated  August  15. 
Itf95. 

(i)  Replace  all  corroded/failed  steel  Hi-Lok 
fasteners  with  either  like  steel  Hi-Lok 
fasteners  or  inconel  Hi-Lok  fasteners,  in 
accordance  with  the  service  bulletin. 
Thereafter,  repeat  the  visual  inspection 
required  by  paragraph  (a)  of  this  AD  at 
intervals  not  to  exceed  18  months  until 
paragraph  (a)(2)(ii)  of  this  AD  is 
accomplished. 

(ii)  Replace  all  steel  Hi-Lok  fasteners  with 
inconel  Hi-Lok  fasteners,  in  accordance  with 
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McDonnell  ftouglas  Service  Bulletin  DC-10- 
57-134,  datqd  August  15.  1995. 
Accomplishnent  of  this  replacement 
constitutes  ttnninating  action  for  the 
repetitive  infpection  requirements  of 
paragraph  (a)(2Ki)  of  this  AD. 

(h)  For  Model  MD-11  series  airplanes: 
Within  18  months  after  the  efiiective  date  of 
this  AD,  perform  a  visual  inspection  to  detect 
corrosion  ot  failures  of  the  steel  Hi-Lok 
fiuteners  at  tbe  inboeid  fl^  inboard  track  in 
accordance  with  McDonnell  Douglas  Service 
Bulletin  MDl  1-57-031.  dated  August  15, 
1995. 

(1)  If  no  corrosion  or  failures  are  detected, 
accomplish  oither  paragraph  (bXlXi)  or 
(b)(2)(ii)ofthisAD. 

(i)  Repeat  Bie  inspection  required  by 
paragraph  (b)  of  this  AD  thereafter  at 
intervals  not  to  exceed  18  months  until 
paragraph  (bXl)(ii)  of  this  AD  is 
accomplishes. 

(ii)  Replac4  all  steel  Hi-Lok  £uteners  writh 
inconel  Hi-L«k  fasteners  in  accordance  with 
McDonnell  Douglas  Service  Bulletin  MDll- 
57-031,  date^  August  15, 1995. 
Accomplishment  of  this  replacement 
constitutes  tominating  action  for  the 
repetitive  ins|>ection  requirements  of 
paragraph  (bKl)(i)  of  this  AD. 

(2)  If  any  corrosion  or  failure  is  detected 
during  the  infpection  required  by  paragraph 
(b)  of  this  AD.  prior  to  further  flight, 
accomplish  either  paragraph  (b)(2Ki]  or 
(b)(2Xii)  of  this  AD,  in  accordance  with 
McDonnell  Dbuglas  Service  Bulletin  MDll- 
57-031.  dated  August  15,  1995. 

(i)  Replace  all  corroded/fid  led  steel  Hi-Lok 
fiuteners  with  either  like  steel  Hi-Lok 
fasteners  or  iaconel  Hi-Lok  fasteners,  in 
accordance  with  the  service  bulletin. 
Thereafter,  repeat  the  visual  inspection 
required  by  paragraph  (b)  of  this  AD  at 
intervals  not  to  exceed  18  months  until 
paragraph  (b)(2)(ii)  of  this  AD  is 
accomplished. 

(ii)  Replace  all  steel  Hi-Lok  fiasteners  with 
inconel  Hi-Lqk  fasteners  in  accordance  with 
McDonnell  Douglas  Service  Bulletin  MDll- 
57-031.  dated  August  15,  1995. 
Accomplishment  of  this  replacement 
constitutes  terminating  action  for  the 
repetitive  inspection  requirements  of 
paragraph  (b)|2Ki)  of  this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  ofthe  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Los 
Angeles  Aircmft  Certification  Office  (ACXD), 
FAA,  Transp<B1  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  conunents  and  then 
send  it  to  the  Manager,  Los  Angeles  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Los  Angeles  ACX). 

(d)  Special  flight  permits  may  be  issued  in 
acaxtiance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  inspections  and  replacement  shall 
be  dome  in  accordance  with  McDoimell 


Douglas  Service  Bulletin  DC-1&-57-134, 
dated  August  15, 1995  (for  Model  DC-10 
series  airplanes);  and  McDonnell  Douglas 
Service  Bulletin  MDll-57-031,  dated  August 
15, 1995  (for  Model  MD-11  series  airplanes). 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Riegister  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  McOoimell  Douglas  Corporation,  3855 
Lakewood  Boulevard,  Long  Beach,  California 
90846,  Attention:  Technical  Publications 
Business  Administration,  Department  Cl- 
L51  (2-60).  Copies  may  be  inspected  at  the 
FAA.  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Los  Angeles  Aircraft  Certification 
Office,  Transport  Airplane  Directorate,  3960 
Paramoimt  Boulevard,  L^akewood,  California; 
or  at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street.  NW.,  suite  700, 
Washington.  DC 

(f)  This  amendment  becomes  effective  on 
October  16. 1996. 

Issued  in  Renton.  Washington,  on 
September  3, 1996. 

DamllM.! 


Acting  Manager,  Transport  Airplane 
DiTBCtorate,  Aircraft  Certification  Service. 
(FR  Doc  96-22018  Piled  9-10-46;  8:45  am] 

MUMQ  COM  4«10-19-U 


14  CFR  Part  39 

[Dodwt  No.  95-ANE-6S:  AmandmMitSS- 
9737;  AO  96-18-13] 

RIN  2120nAA64 

Airworthiness  OirecUves;  AlliedSlgnal 
Inc.  TFE731  Series  TurtMfan  Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
kCnOH:  Final  nile. 

SUmiARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  AlliedSignal  Inc.  (formerly 
Garrett  Engine  Division)  TFE731  series 
ttirbofian  engines,  that  requires  removing 
certain  fan  rotor  disks  from  service  in 
accordance  with  a  drawdown  schedule, 
and  would  establish  new  fan  rotor  disk 
life  limits.  Tliis  amendment  is  prompted 
after  additional  analyses  revealed  that 
stress  levels  in  the  fan  rotor  disk 
dovetail  slots  for  the  applicable  engine 
models  are  higher  than  initially 
calculated.  The  actions  specified  by  this 
AD  are  intended  to  prevent  uncontained 
failure  of  the  fan  rotor  disk  due  to 
£atigue  cracking  in  the  dovetail  slots, 
which  can  result  in  inflight  engine 
shutdowns,  severe  secondary  damage, 
and  fan  rotor  assembly  separation  from 
the  engine. 

DATES:  Effective  November  12, 1996. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 


of  the  Federal  Register  as  of  November 
12, 1996. 

ADDRESSES:  The  service  informaticm 
referenced  in  this  AD  may  be  obtained 
from  AlliedSignal  Aerospace.  Attn:  Data 
Distribution,  M/S  64-3/2101-201,  P.O. 
Box  29003,  Phoenix,  AZ  85038-9003; 
telephone  (602)  365-2493,  fax  (602) 
365-5577.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel.  12  New  England  Executive 
Park,  Burlington,  MA;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATK3N  CONTACT: 
Joseph  Costa,  Aerospace  Engineer,  Los 
Angeles  Aircraft  Certification  Office, 
FAA,  Transport  Airplane  Directorate, 
3960  Paramount  Blvd.,  Lakewood.  CA 
90712-4137;  tel^hone  (310)  627-5246; 
fax  (310)  627-5210. 

SUPPI.EMENTARY  MFORMATKM:  A    -i..>3. 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  AlUedSignal  Inc. 
(formerly  Garrett  Engine  Division) 
TFE731  series  turbofan  engines  was 
published  in  the  Federal  Register  on 
March  22, 1996  (61  FR  11790).  That 
action  proposed  to  require  removing 
certain  fan  rotor  disks  iram  service  in 
accordance  with  a  drawdown  schedule 
and  would  establish  new  fan  rotor  disk 
life  limits  in  accordance  with 
AlliedSignal  Engines  Alert  Service 
Bulletin  (ASB)  No.  TFE731-A72-3569, 
dated  May  31, 1995,  and  ASB  No. 
TFE731-A72-3570,  dated  May  31, 1995. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment  No 
comments  were  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  the  public.  The  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of   ' 
the  nde  as  proposed.  .. 

There  ars  approximately  5,000 
engines  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
2,500  engines  installed  on  aircraft  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  16  work  . 
hours  per  engine  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hour.  Based 
on  these  figures,  the  total  cost  impact  of 
the  AD  on  U.S.  operators  is  estimated  to 
be  S2.400.000. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  govemm«it  and  the  States,  cnr 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
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levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  &t>m  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFK  Part  39 

Air  Transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  piusuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  pari  39 
continues  to  read  as  follows: 

Audmrity:  49  USC  106(g),  40113, 44701. 

f  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

96-18-13  AlUadSi^ul  Inc.:  Amendment  39- 

9737.  Docket  95-ANE-55. 
Applicability:  AlliedSignal  Inc.  (formerly 
Garrett  Engine  Division)  Models  TFE731-2, 
-2A.  -3,  -3A.  -3AR,  -3B.  -3BR.  -3C,  -3C», 
-3D,  -3DR,  -3R.  and  -4R  turbofen  engines, 
instaUed  on,  but  not  limited  to  the  following 
aircraft:  Avions  Mucel  Dassault  Falcon  10, 
50, 100  series;  Learjet  31,  35,  36,  and  55 


series;  Lockheed-Georgia  1329-23  and  -25 
series;  Israel  Aircraft  Industries  1124  series 
and  1125  Westwind  series;  Cessna  Modal 
650.  Citations  III,  VI,  and  VII;  Raytheon 
British  Aerospace  HS-125  series;  and 
Sabreliner  NA-265-65. 

NotK  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  <x 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (d) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  eSect  of  the  modification, 
alteration,  or  r^>air  on  the  imsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  uncontained  &ilure  of  the  fan 
rotor  disk  due  to  fotigue  cracking  in  the 
dovetail  slots,  which  can  result  in  inflight 
engine  shutdowns,  severe  secondary  damage, 
and  fen  rotor  assembly  sepmration  from  the 
engine,  accomplish  the  following: 

(a)  For  engines  equipped  with  &n  rotor 
disks,  p>art  numbers  (P/N's)  3072162-5, 
3073436-5,  3073539-(All),  and  3074529- 
(All),  where  (All)  denotes  any  dash  number, 
remove  fan  rotor  disks  from  service  and 
install  a  serviceable  disk  in  accordance  with 
the  Accomplishment  Instructions  of 
AlliedSignal  Engines  Alert  Service  Bulletin 
(ASB)  No.  TFE731-A72-3569.  dated  May  31, 
1995,  as  required  by  the  following  schedule: 


Fan  rotor  dek 
cycies  since 

new  (GSN)  on 

the  effective 

date  of  this 

AO 


3.600  or  less 

3.601  to  5,500 

5,501  or 


Required  fan  rotor  disk  retire- 
ment (remove  from  service) 


UfA.  to  exceed  ttie  new  life 
limit  of  4,100  GSN. 

Wrttun  the  next  500  cycies 
after  tt)e  effective  ctate  of 
this  AD  or  phor  to  reaching 
5,700  GSN,  whichever  oc- 
curs  first 

Within  the  next  200  cycles 
after  the  effective  date  of 
this  AD,  not  to  exceed 
7.100  GSN. 


(b)  For  engines  equipped  with  &n  rotor 
disks.  P/N  3072816-(All).  where  (All)  denotes 
any  dash  number,  remove  fan  rotor  disks 
from  service  and  install  a  serviceable  disk  in 
accordance  with  Accomplishment 
Instructions  of  AlliedSignal  Engines  ASB  No. 
TFE731-A72-3570,  dated  May  31, 1995,  as 
required  by  the  following  schedule: 


Fan  rotor  d»k 

GSN  on  the 

effective  date 

of  this  AD 

Required  tan  rotor  disk  retire- 
ment (remove  from  service) 

3,850  or  less 

Uok  to  exceed  the  new  Rfe 

limit  of  4,600  GSN. 

3,851  to  6,000 

Within  the  next  750  cyc»es 
after  the  effective  date  of 

this  AD,  or  prior  to  reach- 
ing 6,500  GSN,  whichever 
occurs  firsL 

6,001  or 
greater. 

Within  the  next  500  cycles 
after  the  effective  date  of 

this  AD,  not  to  exceed 

10.000  GSN. 

(c)  A  serviceable  part  is  one  that  has  not 
exceeded  the  life  limits  established  by  this 
AD. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office.  The 
request  should  be  forwarded  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  Aircraft 
Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Los  Angeles 
Aircraft  Certification  Office. 

(e)  Special  flight  permits  may  be  issued  in 
acccHtiance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regufetions  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 

a  location  where  the  requirements  of  this  AD  ■ 
can  be  accomplished. 

(f)  The  actions  required  by  this  AD  shall  be 
done  in  accordance  with  the  following 
AlliedSignal  Engines  ASBr 


Document  No. 

Pages 

Revision 

Dale 

. 

1-8 

Original 

TFE731-A72-3569 

May  31, 
1995. 

Total  Pages:  8. 
TFE731-A72-3570 

„ 

i'ls 

Original 

May  31. 
1996. 

Total  Pages:  & 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 


Register  in  accordance  with  5  U.S.Q  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 


from  AlliedSignal  Anospace,  Attn:  Data 
Distribution,  M/S  64-3/2101-201,  P.O.  Box 
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29003,  Phoenix,  AZ  85038-9003;  tslephone 
(602)  365-2493.  £ax  (602)  365-5577.  Copies 
may  be  inspected  at  the  PAA.  New  England 
Region,  0£Bce  of  the  Assistant  Chief  Counsel, 
12  New  England  Executive  Park,  Burlington. 
MA;  or  at  the  Office  of  the  Pederal  Register, 
800  North  Capital  Street  NW..  suite  700, 
Washington,  DC 

(g)  Tids  amendment  becomes  effective  on 
November  12, 1996. 

Issued  in  Burlington,  Massachusetts,  oo 
August  26, 19961 
Jay  J.  Pardee, 

Manager.  EngiM  and  Propeller  Directorate. 
Aiicrafi  Certification  Service. 
(FR  Doc.  96-22772  Filed  9-10-96;  8:45  am) 

■LUNO  CCOC  4ei»-13-U 


14CFRPart3# 

[DoelMt  No.  96-HM-10-AO;  Anwodmwit 
30-0744;  AO  96<-18-iq 

nN2iaO-AA64 


AlrwortMfMSSilMractlvM;  Airtxis 
A300-600  SariM  AlrptanM 

AQENCY:  Fedei^l  Aviation 
Administration,  DOT. 

ACTK9M:  Final  rule. 


summary:  Thia  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Airbus  Model  A300- 
600  series  airplanes,  that  requires 
inspections  to  detect  cradung  of  the 
upper  radius  cf  the  forward  fitting  of 
frame  47,  and  repair,  if  necessary.  This 
amendment  is  prompted  by  results  of 
full-scale  fatigite  testing,  which  revealed 
cracking  in  the  upper  radius  of  frvme 
47.  The  actions  specified  by  this  AD  are 
intended  to  prevent  such  fatigue 
cracking,  whidi  could  result  in  reduced 
structural  integrity  of  frame  47  of  the 
fuselage. 
DATES:  Efiecti\«  October  16. 1996. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  16, 
1996.  I 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  lodustrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administratioii  (FAA),  Transport 
Airplane  Direotorate,  Rules  Docket, 
1601  land  Avenue,  SW..  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street.  NW.,  suite  700,  Washington,  DC 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Huber,  Aerospace  Engineer, 
Standardization  Branch.  ANM-113, 
FAA.  Transpo^  Airplane  Directorate, 


1601  Land  Avenue,  SW.,  Rentcm, 
Washington  98055-4056;  telephone 
(206)  227-2589;  fax  (206)  227-1149. 
SUPPLEMENTARY  MFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulaticms  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Airbus  Model 
A300-600  series  airplanes  was 
published  in  the  Federal  Register  on 
July  1, 1996  (61  FR  33874).  That  action 
proposed  to  require  repetitive  eddy 
current  inspections  to  detect  cracking  of 
the  upper  radius  of  the  left  and  right 
forward  fitting  of  frame  47,  and  repair, 
if  necessary. 

Interested  persons  have  been  afforded 
an  opporttmity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
sii^e  comment  received. 

"Die  commenter  supports  the 
proposed  rule. 

Conclnsion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  35  Airbus 
Model  A300-600  series  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  4  work  hours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hoiu*.  Based  on  these 
figures,  the  cost  impact  of  the  AD  on 
U.S.  operators  is  estimated  to  he  $8,400, 
or  $240  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assxmiptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  futxire  if  this  AD 
were  not  adopted. 

Regulatory  bnpact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regxilatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 


FR  11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  eccmomic 
impact,  positive  or  negative,  cm  a 
substantial  nmnber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  bam  the  Rules 
Docket  at  die  location  provided  under 
the  caption  ADDRESSES. 

List  of  Snbiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  tc  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWOirmmESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g],  40113, 44701. 


39.13    [An 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

96-1S-18  Airbus  Industrie:  Amendment  3ft- 
9744.  Docket  96-NM-lO-AD. 

Applicability:  All  Model  A300-e00  series 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  reqtiirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/ operator  must  request  a^^roval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effsct  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  imsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  p»event  reduced  structural  integrity  of 
frame  47  of  the  fuselage,  accomplish  the 
following: 

(a)  Prior  to  the  accumulation  of  17,300  total 
landings,  or  within  one  year  after  the 
efliactive  date  of  this  AD,  whichever  occurs 
later:  Perform  an  eddy  current  inspection  to 
detect  cracking  of  the  upper  radius  of  the  left 
and  right  forward  fitting  of  frame  47,  in 
accordance  with  Airbus  Service  Bulletin 
A300-53-6029,  Revision  2,  dated  November 
7,1994. 
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(1)  If  no  cracldng  is  found  during  an  eddy 
cunent  inspection:  Repeat  the  inspection 
thereafter  at  intervals  not  to  exceed  6,600 
landings. 

(2)  If  any  cracking  is  foimd  during  an  eddy 
cturent  inspection:  Prior  to  further  Qight, 
repair  in  accordance  %vith  a  method  approved 
by  the  Manager,  Standardization  Branch, 
ANM-113.  FAA,  Transport  Airplane 
Directorate. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch.  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Nate  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accranplished. 

(d)  The  inspection  shall  be  done  in 
accordance  with  Airbus  Service  Bulletin 
A300-53-6029,  Revision  2,  dated  November 
7. 1994,  which  contains  the  following  list  of 
efEective  pages: 


Page  No. 

Revision 

levd 
shown  on 

page 

Date  shown 
on  page 

1-3 

^   O  ••••■>•>■•>■■>*>•■■•« 

7-22 ., 

2  : 

1  

Original  .... 

Now.  7. 

1994. 
Feb.  23. 

1994. 
Aug.  23. 

1993. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
Copies  may  be  inspected  at  the  FAA, 
Transput  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
OfBce  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(e)  This  amendment  becomes  effective  on 
October  16, 1996. 

Issued  in  Renton.  Washington,  on  August 
29. 1996. 
BiU  Boxwell, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  96-22599  Filed  &-10-96;  8:45  am] 
MLUNQ  CODE  4t10-1»-U 


14  CFR  Part  39 

(Doekat  No.  95-ANE-30:  Amandmant  3»- 
9738;  AD  9»-18-1^ 

RIN  2120^AA64 

Ainworthinass  DiractivM;  Hartzdl 
PropailM'  Inc.  HC-A3V.  HC-B3M,  HC- 
B3T,  HC-B4H  HC-B4T.  and  HC-B5M 
Series  Propellers 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Hartzell  Propeller  Inc. 
(HartzeU)  HC-A3V.  HC-B3M.  HC-B3T, 
HC-B4M,  HC-B4T,  and  HC-B5M  series 
propellers,  that  requires  hub 
replacement  over  a  10-year  time  period 
with  a  conoirrent  blade  and  blade 
clamp  inspection.  TUs  amendment  is 
prompted  by  reports  of  two  propeller 
hub  failures  and  one  crack  indication 
that  occurred  on  Mitsubishi  MU-2B-60 
aircraft,  the  similarity  of  construction 
and  load  transfer  paths  between  the 
Hartzell  propeller  models  installed  on 
the  Mitsubishi  MU-2  airtraft  and 
Hartzell's  3,  4,  and  5-btaded  steel  hub 
propeller  models,  several  blade  shank 
failures,  and  reports  of  cracks  in  blade 
clamps.  The  actions  specified  by  this 
AD  ara  intended  to  prevent  propeller 
hub,  blade,  or  blade  clamp  failure, 
which  can  result  in  loss  of  aircraft 
control. 
DATES:  Effective  October  16, 1996. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  16, 
1996. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
fitjm  Hartzell  Propeller  Inc.,  One 
Propeller  Place,  Piqua,  OH  45356-2634. 
ATTN:  Product  Support;  telephone 
(513)  776-4388.  fax  (513)  778-4321. 
This  information  may  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  New  England  Region,  Office  of 
the  Assistant  Chief  Counsel.  12  New 
England  Executive  Park,  Burlington, 
MA;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.. 
suite  700.  Washington,  DC. 

FOR  FURTHER  INFORMATK)N  CONTACT: 
Tomaso  DiPaolo,  Aerospace  Engineer. 
Chicago  Aircraft  Certification  Office, 
FAA.  Small  Airplane  Directorate,  2300 
East  Devon  Ave.,  Des  Plaines.  IL  60018; 
telephone  (847)  294-7031,  fax  (847) 
294-7834. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 


Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  Hartzell  Propeller 
Inc.  (Hartzell)  HC-A3V,  HC-B3M,  HC- 
B3T,  HC-B4M,  HC^4T,  and  HC-B5M 
series  propellers  was  published  in  the 
Federal  Register  on  April  26, 1996  (61 
FR  18520).  That  action  proposed  to 
require  over  a  10-year  time  period, 
propeller  hub  replacement  with  a 
concturent  blade  and  blade  clamp 
inspection  for  Hartzell  Propeller  Inc. 
Models  HC-A3VF-70,  HC-^3TF-70, 
HC-B3MN-3(),  HC-B3TN-2().  HC- 
B3TN-3(),  HC-B3TN-5().  HC-B4MN- 
50,  HC-B4MP-30,  HC-B4TN-30.  HC- 
B4TN-5(),  HC-B5MA-30,  HC-B5MP- 
3(),  HC-^5MP-5(),  HO-B3MN-5(),  HC- 
B3TN-4(),  HC-^4MP-4(),  and  HC- 
B5MN-30  propellers. 

Interested  persons  have  been  afforded 
an  opportimity  to  ]>artidpate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Commenters  state  that  the  AD  should 
be  modified  to  limit  the  affected 
prop>ellers  to  those  installed  on  engine 
types  similar  to  those  in  Mitsubishi 
MU-2  aircraft.  The  commenters  also 
state  that  their  service  history  has 
showrn  that  this  engine  type  has  more 
problems  and  that  the  NPRM  documents 
that  only  propellers  on  the  Mitsubishi 
MU— 2  aircraft  have  been  foimd  with 
cracked  hubs.  The  FAA  does  not 
concm-.  Regardless  of  engine  types,  the 

3,  4,  and  5-bladed  hubs  have  similar 
loading  and  load  paths  to  the  foiled 
propellers  and,  in  addition,  could 
contain  characteristics  that  the  FAA  has 
determined  can  cause  a  reduction  in 
hub  fatigue  strength.  The  NTSB  has  also 
recommended  addressing  the  same  hub 
fatigue  strength  characteristics  for  the  3, 

4,  and  5-bIaded  hubs.  This  hub 
replacement  program  will  provide  the 
following  hub  fatigue  strength 
improvements:  (1)  Improved  hub 
metallurgy;  (2)  Elimination  of  any 
surface  decarburization  in  the  pilot  tube 
bore;  (3)  Introduction  of  compressive 
residual  stress  in  the  pilot  tube  bore;  (4) 
Improved  corrosion  protection  in  the 
pilot  tube  bore;  and  (5)  Improved 
surface  finish  in  the  pilot  tube  lK>re. 

Additionally,  the  commenters  state 
that  the  cost  of  complying  with  the 
proposed  AD  is  severely  imderstated 
and  will  increase  overhaul  costs. 
Therefore,  they  imply  that  the  proposed 
AD  should  be  withdrawn  or  limitcKl  in 
scope.  The  FAA  does  not  concur.  The 
costs  documented  in  the  AD  are 
weighted  average  costs.  For  example, 
individual  operators  with  five-bladed 
propellers  will  have  costs  that  nm 
higher  than  the  weighted  average  costs. 
Thwefore,  the  costs  stated  in  the  AD 
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should  not  be  construed  as  understated. 
Concerning  the  increase  in  overhaul 
costs  comment,  the  FAA  has  determined 
that  the  required  actions  are  necessary 
to  address  an  unsafe  condititm.  While 
those  required  actions  may  increase 
maintenance  co^ts,  those  increased  costs 
are  balanced  by  achieving  a  level  of 
safety  that  protects  against  further 
failures.  However,  if  the  operator 
complies  with  the  proposed  AD  at 
overhaul,  the  cost  is  lower  than 
accompli^iing  the  AO  action  by  itself. 

Since  issuance  of  the  NPRM.  the  FAA 
has  determined  that  relief  can  be  given 
to  the  compliance  schedule.  Therefore, 
the  dates  for  hub  replacement  and 
inspections  are  shifted  three  months  for 
all  affected  propellers.  Table  1  now 
reflects  the  denoted  three  month 
calendar  shift. 

After  careful  review  of  the  available 
data,  including  tfae  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  pibUc  interest  require  the 
adoption  of  the  tule  as  ptoposed  with 
the  changes  described  previously.  The 
FAA  has  determined  that  these  changes 
will  neither  increase  the  economic 
burden  on  any  curator  nor  inciease  the 
scope  of  the  AD^ 

Inere  are  apptoximately  24,320 
propellers  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
50%  of  the  subject  propellers  are 
installed  on  aircraft  of  U.S.  registry  and 
that  75%  will  have  the  work  done 
during  normally  scheduled  propeller 
maintenance.  For  those  who  accomplish 
the  AO  action  dering  normal  propeller 
maintenance,  the  parts  cost  will  average 
$1,955  with  no  additional  labor.  For 
those  who  accomplish  the  AD  action  by 
itself,  the  parts  ooaX  will  average  $2,174, 
plus  approximately  27  work  hours  per 
propeller  at  an  afverage  labor  rate  of  $60 
per  work  hour.  Based  on  these  flgures, 
the  total  cost  impact  of  the  AD  on  U.S. 
operators  is  esti«iated  to  be  $29,363,360. 
The  cost  will  vary  between  the  3,  4,  and 
5-bladed  propeller  configurations  and 
the  above  data  represents  an  average 
cost. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determinedithat  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  FederaUsm  Assessment. 

For  the  reasons  discussed  above,  1 
certify  that  this  action  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Ordei  12866;  (2]  is  not  a 


"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  aa  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluati<Mi  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  Transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PAFTT  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  pari  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40113,  44701. 

S39.13    [AmendecQ 

2.  Section  39.13  is  amended  by^ 
adding  the' following  new  airworthiness 
directive: 

96-1 S-14  HaitzeU  Propeller  Inot: 

Amendment  39-9738.  Docket  95-ANE- 
30. 

Applicability:  Hartzell  Propeller  Inc. 
(Haitzell)  Models  HC-A3VF-7( ),  HG-B3TF- 
7( ),  HC-B3MN-3( ),  HC-B3TN-2( ),  HC- 
B3TN-3( ),  HC-B3TN-5  ( ).  HC-B4MN-5( ), 
HC-B4MP-3( ),  HC-B4TN-3( ),  HC-B4TN- 
5{ ),  HC-B5MA-3( ),  HC-B5MP-3( ).  HC- 
B5MP-5().  HC-B3MN-5(),  HC-B3TN-4(), 
HC-B4MP-4( ),  and  HC-B5MN-3( ) 
propellers.  These  propellers  are  installed  on 
but  not  limited  to  the  following  aircraft: 
Aerospace  Technologies  of  Australia  PTY 

LTD  N22B,  N24A,  N22S; 
Air  Tractor,  Inc.  AT-301,  AT-302,  AT-400, 

AT-400A,  AT-401,  AT-402,  AT-502.  AT- 

503,  AT-802; 
Agusta  S.p.A.  SF600,  F.260; 
Ayres  Co^ration  S-2R,  S2R-T11,  S2R-T15. 

S2R-T34,  S2R-T56,  S2RHG-T65; 
Beech  A36, 65-90, 65-90A,  C90,  B90,  E90, 

C90A,  F90,  100,  200.  200C,  A200C,  B200, 

B200C,  200T,  200CT,  A200CT.  B200T, 

B200CT,  65-eO,  65-A90-1,  65-A90-2,  65- 

A90-^,  99,  99A,  A99A,  B99,  A200,  C99, 

HgO,  300,  300LW.  B300,  B300C,  1900, 

1900C,  T34C.  T34C-1; 
Cessna  208,  208A,  208B,  421, 425, 441,  402, 

P210N; 
Construcciones  Aeronauticas,  S.A  (CASA) 

C-212-CB,  -CC,  -CE,  -CF; 
deHavilland  Aircraft  Co.,  Ltd.  D.H.114; 


deHovilland  Inc  DHC-2,  DHC-3,  DHC^; 

DHC-6. 1, 100.  200.  300; 
Empnsa  Brasileira  de  Aeronautica  S/A 

EmbraerEMB-llOPl,  EMB-110P2; 
Fairchild  Aircraft,  Ina  SA26-AT,  -T; 

SA22fr-AT,  -TB: 
Frakes  Aviation  (Gulbtream  American )  G- 

73; 
Great  Lakes  Aircraft  Co.  2T-1A; 
Hello  HST-550,  HST-550A; 
Industrie  Aeronautiche  e  Meccaniche  Piaggio 

P.166DL3; 
Israel  Aircraft  Industries,  Ltd.  Arava  101, 

lOlB; 
McDonnell  Douglas  DC-3  aeries; 
McKinnon  Enterprises,  Inc.  (Grumman)  G- 

21E,  G21-G; 
Mitsubishi  MU-2B  series; 
Pacific  Aerospace  Corporation.  Ltd.  FU24- 

954,  FU2A-954: 
Partenavia  Costruzioni  Aeronautiche  S.p  A. 

AP68TP  300,  AP68TP  600; 
PilaUis  Aircraft  Ltd.  PC-6/A-H2,  /B1-H2, 

/B-H2,  /B2-H2,  /B2-H4,  PC-7; 
Piper  Aircraft  Corporation  PA31-T1,  -T2. 

-T3;  PA31P;  PA42, -42-720, -<2-720R; 
Prop-Jets,  Inc.,  Interceptor  (Aero 

Commander)  (Meyers)  400; 
Schweizer  Aircraft  Corp.  (Grumman)  G- 

164A.  G-164B,  G-164B-34T.  T-15T,  G- 

164D; 
Short  Bros.  Limited  ft  Harland  Ltd.  SC-7 

series,  SD3  series; 
Twin  Commander  Aircraft  Corp.  680T,  V, 

681,  690A,  690B,  690C.  695,  695 A; 
Weatheriy  Aviation  Company  620TP. 

Note  1:  The  parenthesis  that  appear  in  the 
propeller  models  indicate  the  presence  or 
absence  of  additional  letteif  s]  which  vary  the 
basic  propeller  hub  model  designation.  This 
airwMthiness  directive  (AD)  is  applicable 
regardless  of  whether  these  letters  are  present 
Of  absent  on  the  propeller  hub  model 
designation. 

Note  2:  The  above  is  not  a  complete  list  of 
aircraft  which  may  contain  the  aftiscted 
Hartzell  Propeller  Inc.  Models  HC-A3VF-7(), 
HC-B3TF-7( ),  HC-B3MN-3( ),  HC-B3TN- 
21 ),  HC-B3TN-3( ).  HC-B3TN-5( ),  HC- 
B4MN-5( ).  HC-B4MP-3( ).  HC-B4TN-3( ), 
HC-B4TN-5( ).  HC-B5MA-3( ),  HC-B5MP- 
3( ),  HC-B5MP-5( ).  HC-B3MN-5( ).  HC- 
B3TN-4( ),  HC-B4MP-^( ).  and  HC-B5MN- 
3( )  propellers  because  of  installation 
approvals  made  by,  for  example, 
Supplemental  Type  Certificate  '^r  field 
approval  under  FAA  Form  337  "Major  Repair 
and  Alteration."  It  is  the  responsibility  of  the 
owner,  operator,  and  person  returning  the 
aircraft  to  service  to  determine  if  an  aircraft 
has  an  aftiected  propeller. 

Note  3:  This  AD  applies  to  each  propeller 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
propellers  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (h)  to  request  approval 
from  the  Federal  Aviation  Administration 
(FAA).  This  approval  may  address  either  no 
action,  if  the  ciurent  configuration  eliminates 
the  unsafe  condition,  or  different  actions 
necessary  to  address  the  unsafe  condition 
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described  in  this  AD.  Such  a  request  should 
include  an  assessment  of  the  e^ct  of  the 
changed  configuration  on  the  unsafe 
condition  addressed  by  this  AD.  In  no  case 
does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  propeller 
from  the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  propeller  hub,  blade,  or  blade 
clamp  failure,  which  can  result  in  loss  of 
aircraft  control,  accomplish  the  following: . 

(a)  This  AD  requires  no  action  for  operators 
with  Hartzell  propeller  models  HC-B4TN- 
5(D,GJ)L/LT10282(B,K)-5.3R,  HC-B4TN- 
5(D,G,nL/LT10282N(B,K)-5.3R,  and  HC- 
B4TN-5(D,G,J)L/LTl0282NS{B.K)-5. 3R 
installed  on  Mitsubishi  MU-2B-26A,  -36A, 
-40,  -60;  MU-2B-30  modified  by 
Supplemental  Type  Certificate  (STC) 
SA336GL-D  &  SA339GL-D;  MU-2B-36 
Kfodified  by  STC  SA2413SW  and  any  other 
M(J-2  Series  aircraft  which  have  the 
referenced  propeller  models  installed.  These 
operators  must,  however,  comply  with  AD 
95-01-02. 


Cb)  This  AD  requires  no  action  for  operators 
with  Hartzell  propeller  models  HC-44TN-3/ 
T10173F(N)(B,K>-12.5  and  HC-B4TN-3A/ 
T10173F(N)(B,K)-12.5  installed  on  Beech 
AlOO  and  AlOOA  aircraft.  These  operators 
must,  however,  comply  with  AD  95-03-03. 

(c)  Disassemble  the  propeller  in  accordance 
with  Hartzell  Propeller  Inc.  Service  Manual 
118P,  Revision  2,  dated  May  1992,  pages  15 
to  19,  tor  3-  and  4-bladed  hub  models,  and 
Seirice  Manual  132A,  Revision  2,  dated  Jime 
1992,  pages  IV-5  to  IV-11,  for  5-bladed  hub 
models,  remove  the  hub  from  service,  and 
replace  the  hub  with  a  serviceable  hub  in 
accordance  with  the  compliance  schedule  in 
Table  1  of  this  AD. 

(\)  Utilize  Table  1  of  this  AD  in  accordance 
with  the  following  example:  Model  HC- 
B3TN-3( )  series  propellers,  starting  with 
serial  numbers  (S/N's)  BUl  through  BU3 77. 
require  replacement  before  the  end  of  March 
of  calopdar  year  1997.  Serial  numbers  BU378 
through  BU754  require  hub  replacement 
before  the  end  of  September  of  calendar  year 
1997,  and  so  forth. 


(2)  The  afiected  hubs  can  only  be  replaced 
with  serviceable  hubs  having  a  S/N  not  listed 
in  Table  1  of  this  AD  for  that  propeller 
model,  or  serviceable  hubs  having  a  S/N  for 
which  replacement  is  not  yet  required  in 
accordance  with  Table  1  of  this  AD. 

(3)  Some  e'xisting  propeller  hi^  S/N's 
include  a  suffix  letter,  such  as  an  "A"  The 
presence  or  absence  of  this  letter  has  no 
significance  in  determining  mmpliannf, 

(4)  Since  a  hub  may  be  used  in  various 
prc^ller  models,  the  S/N  and  the  model 
number  shown  in  Table  1  of  this  AD  may  not 
coincide.  Precedence  is  given  to  the  hub  S/ 
N  in  determining  compliance  requirements. 
Hie  hub  model  is  only  given  as  a  refarence. 

(5)  Hub  replacement  must  be  accomplished 
by  the  end  of  the  calendar  month  indicated 
at  the  top  of  the  appropriate  column  in  Table 
1  of  this  AD.  The  S/N  ranges  in  this  table 
identify  the  propeller  hubs  that  require 
replacement  by  the  end  of  that  month. 
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Table  1 


•ttfKinread 

Untk 
1997     ^ 

Sept 
1997 

March 
199« 

Sept 
1991 

March 
1999 

Sept 
1999 

Manh 

Sept 
2000 

March 
206l 

(W>Modd 
Number 

pNScnes 

HC-B3TN-3 

1     ^ 

1-377 

378-754 

7S3-1881 

1882-3008 

3009-3840 

3841-4673 

4674-3707 

5708-6742 

6743-7864 

HC-a3MN-3 

GB 

HC-B3MN-3 

1      fZ 

HC-B3TN-3 

BV 

1-86 

87-172 

173-529 

330485 

816-1622 

1623-2339 

2360-2689 

2690-3020 

3021-3410 

HC.B3TO-* 

FK 

1 

HC-B3TN-2 

AG 

1-39 

60-118 

119-174 

175-231 

232-238 

HC-B3TF-7 

EX 

1-3 

4-7 

8-47 

48-87 

n-112 

HC-A3VF-7 

DS 

1 

2-20 

21-39 

4O-I09 

110.179 

180-230 

HC-B4TN-5 

CD 

1-94 

93-187 

188-663 

664-1139 

1140-1399 

1400-1660 

1661-1848 

1849-2036 

2037-2133 

HC-B4TN-3 

EA 

1-169 

170-338 

339-437 

438-337 

538-738 

739-979 

9flO-10Q3 

1004-1028 

1029-1036 

HC-B4MN-5 

FL 

1-35 

36-70 

71-238 

239-40( 

40M11 

412-416 

417-423 

HCB4MP-3 

FW 

1-13 

l»l 

32-371 

372-711 

712-1024 

HCB4MP-4 

FU 

1-3 

4-7 

8 

HC-B3MPS 

EZ 

1 

2 

3-4 

HC-BSMA-3 

HB 

I 

2-3 

4-28 

HC-B5MN-3 

ES 

1 

2-7 

8-13 

HC-B5MP-3 

EV 

1-31 

32-101 

102-223 

224-345 

346-478 

479-612 

613-720 

721-826 

827-894 

HC-B3MP-3 

FT 

1-3 

4< 

7 

• 

is  due  by  end 
oft 

Sept. 
2001 

March 
2002 

Sept 
2U02 

M«ch 
2003 

Sept 
2003 

Mvch 

2004 

> 

Sept 
2004 

Maich 
2003 

Sept 
2003 

• 

HtibModd 
Number 

S/N  Series 

HC-B3TN-3 

BU 

7865- 
8987 

8988- 
10409 

10410- 
11832 

.  1 1833- 
■    13487 

13488- 
13141 

13142- 
16299 

16300- 
17457 

17438- 
18308 

18309- 
19160 

HC-B3MN.3 

'      GB 

1-162 

163-324 

325-361 

362-438 

HC-B3MN-5 

FZ 

1-23 

24-45 

46 

HC-B3TN-5 

BV 

3411-3600 

3601-4035 

4036-1270 

4271-4523 

4524-4776 

4777-4809 

4810-4843 

4844-4945 

4946-6023 

HC-B3TN-4 

FK 

2-3 

A 

HC-BTrN-2 

AG 

239-244 

245-293 

296-351 

352-M7 

448-343 

544482 

683-821 

822-886 

-  887-950 

HC-B3TF-7 

EX 

113-136 

137-138 

139-140 

141-208 

209-273 

276-330 

331-386 

387-472 

473-558 

HCA3VF-7 

DS 

231-280 

281-313 

314-345 

346-396 

397-446 

447-454 

455-482 

483-496 

497-511 

HC-B4TN-5 

CD 

2134-2230 

2231-3134 

3135-3342 

HC-B4TN-3 

EA 

1037-1043 

1044-1092 

1093-1 142 

HC-B4MN-5 

FL 

424-429 

430-436 

437-1002 

HC-B4MP-3 

FW 

1025-1338 

1339-1393 

1394-3033  . 

HC-B4MP-4 

FU 

1 

HC  B5MP-S 

EZ 

5-6 

7-8 

HCB5MA-3 

HB 

29-52 

.53-78 

79-1018 

HC-B5MN-3 

ES 

HC-B5MP-3 

(      ^ 

895-961 

962-1002 

1003-2030 

HCB5MP-3 

'      FT 

8 
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(d)  Pwfwm  a  fluormcent  penetrant 
inspection  of  blades  for  cracks  in  accordance 
witn  Hartzell  Propeller  Inc.  Service  Bulletin 
136H,  dated  March  12, 1993.  prior  to 
installing  a  seiviceable  hub. 

(e)  Perform  magnetic  particle  inspection  of 
blade  clamps  for  cracks  in  accordance  with 
Hartzell  Service  Manual  202A,  dated  March 
1993,  pages  201  to  215.  {Hior  to  installing  a 
serviceable  hub. 

(f)  If  cracks  are  found  in  either  the  blade 
or  the  blude  clamps,  prior  to  further  flight 
replace  with  serviceable  blade  or  blsde 
clamps. 

(g)  Reassemble  the  propeller  in  accordance 
wim  Hartzell  Propeller  Inc  Service  Manual 


118F.  Revision  2,  dated  May  1992,  pt^es  57 
to  96.  {(v  3-  and  4'bladed  hub  models,  and 
Service  Manual  132A,  Revision  2,  dated  June 
1992.  pages  VD-l  to  VII-46,  for  5-blade  hub 
models. 

(h)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  diat 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Chicago 
Aircraft  Certification  Office.  The  request 
should  be  forwarded  through  an  appropriate 
PAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Chicago  Aircraft  Certification 
Office. 


Note:  Information  concerning  the  '^ir^r^ 
of  (^proved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Chicago 
Aircraft  CartificatioD  Office. 

(i)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aina«ft  to 
a  location  where  the  requirements  of  this  AO 
can  be  eccomplished. 

(j)  The  actions  required  by  this  AD  shall  be 
done  in  accordance  with  the  fbllovring 
service  documents: 


Document  No. 


Pages 


Date 


Hartzell  Propeller  Inc.  SB  No.  136H „ 

Total  Pages:  18. 

Hartzell  Propeller  Inc.,  Service  Manual  No.  202A „ 

Total  Pages:  15. 

TRW  Hartzell  Propeller  Overhaul  Manual,  No.  118-B 

Hartzell  Propeller  Inc.,  Manual  No.  118F,  Revision  2 

TRW  Hartzell  Propeller  Overhaul  Manual  No.  119-^ „.. 

Hartzell  Propeller  Inc.,  Manual  No.  118F,  Revision  2 

TRW  Hartzell  Propeller  Overhaul  Manual  No.  llfr^ 

Hartzell  Propeller  Inc.,  Manual  No.  118F,  Revision  2 

TRW  Hartzell  Propeller.  Ovwhaul  Manual  No.  118-E 

Total  Pages:  44. 

Hartzell  Propeller,  Products  Division.  Instruction  Manual  No.  132-A 

Hartzell  Propeller  Inc.,  Instruction  Manual  No.  132-A 

Hartzell  Propeller  Inc.,  Manual  No.  132A 

Hartzell  Propeller,  Products  Division,  Instruction  Manual  Na  132-A 

Hartzell  Propeller  Inc.,  Instruction  Manual  No.  132-A 

Hartzell  Propeller  Inc,  Manual  No.  132A,  Revision  #1 

Hartzell  Propeller  Inc,  Instruction  Manual  Na  132-A > 

Hartzell  Propeller  Inc.,  Manual  No.  132A,  Revision  #1  

Total  Pages:  46. 


1-18 

March  12,  1993. 

201-215 

March  1993. 

57.58 

April  1985. 

59.60 

May  1992. 

61-83 

April  1985. 

84,  84a,  84b 

May  1992. 

85.86 

April  1985. 

87.  88,  88a,  88b 

April  1985,  May  1992 

89—^6 

AprU  1985. 

vn-i-vii-30 

Sept.  1, 1985. 

vn-31 

Sept.  1,  1985. 

vn-32 

No  Date. 

vn-33-vn-4o 

Sept.  1, 1985. 

vn-«i 

Sept.  1.  1985. 

VII-42,  VII-43 

April  1990. 

vn-44 

Sept.  1,  198S. 

vn-«5.vn-46 

April  1990. 

This  incorporation  by  refierence  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a] 
and  1  CPR  part  51.  Copies  may  be  obtained 
from  Hartzell  Propeller  Inc..  One  Propeller 
Place,  Piqua,  OH  45356-2634.  ATTN: 
Product  Support;  telephone  (513)  778-4388, 
fox  (513)  778-4321.  Copies  may  be  inspected 
at  the  PAA.  New  England  Region.  Office  of 
the  Assistant  Chief  Counsel.  12  New  England 
Executive  Park,  Burlington,  MA;  or  at  the 
a&ce  of  the  Federal  Register,  800  North 
Capitol  Street  NW..  suite  700.  Washington. 
DQ 

,  (k)  This  amendment  becomes  eSsctive  on 
October  16, 1996. 

Issued  in  Burlington,  Massachusetts,  on 
August  26, 1996. 
Jay  J.  Pardee, 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  SerAce. 
[PR  Doc.  96-22770  Filed  9-10-^96;  8:45  am] 
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14CFRPart39 

[Docket  No.  M-NM-224-AD;  Amendment 
39-0TO2;  AD  9»-1»-04] 

Rm212(MU64 

Airworthiness  Directives;  Fokker 
Model  F28  Mark  1000, 2000, 3000.  and 
4000  Series  Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AO)  that  is 
applicable  to  certain  Fokker  Model  F28 
Mark  1000,  2000.  3000.  and  4000  series 
airplanes.  This  action  requires  a  one- 
time inspection  to  detect  cracks  of  the 
dimpled  lap  joints  in  the  fuselage  skin, 
and  repair  of  cracked  lap  joints.  This 
amenchnent  is  prompted  by  a  report 
indicating  that  cracks  were  found  at 
various  locations  in  the  outer  sldn  of  the 
dimpled  longitudinal  lap  joints  of  the 
fuselage  skin.  The  actions  specified  in 
this  AD  are  intended  to  prevent  such 
cracking,  which  could  result  in  reduced 


structtiral  integrity  of  the  fuselage  and/ 
or  rapid  decompression  of  the  airplane. 
DATES:  Effective  September  26. 1996. 
Hie  incorporation  by  reference  of 
Fokker  Service  Bulletin  F28/53-144. 
dated  July  15, 1996,  as  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
26, 1996. 

The  incorporation  by  reference  of 
Fokker  Service  Bulletin  F28/53-121, 
Revision  1.  dated  December  13. 1991,  as 
listed  in  the  regulations,  was  approved 
previously  by  the  CKrector  of  t^te  Federal 
Register  as  of  October  8. 1992  (57  FR 
40311.  September  3, 1992). 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
November  12, 1996. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 
224-AD,  1601  Lind  Avenue  SW.. 
Renton.  WA  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Fokker 
Aircraft  USA,  Inc.,  1199  North  Fairfax 
Street.  Alexandria,  VA  22314.  This 
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inionnation  may  be  examined  at  the 
FAA.  Transpoft  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Rentcm,  WA;  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street  NW.,  Suite  700, 
Washington,  DC. 

FOR  FURTHER  NFORMATION  OONTACT: 
Tim  Dulin,  Aetospace  Engineer, 
Standardizatioki  Branch.  ANM-113, 
FAA,  Transpoft  Airplane  Directorate. 
1601  Lind  Avoaue  SW.,  Renton.  WA 
96055-4056;  telephone  (206)  227-2141; 
fax  (206)  227-^149. 
SUPPLEMBITAflir  MFORMATICN:  The 
Ri|ksluchtvaaitdienst  (RLD).  which  is 
the  airworthin^  authority  for  the 
Netherlands,  recently  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
certain  FokkerModel  F2a  Mark  1000, 
2000.  3000.  and  4000  series  airplanes. 
The  RLD  adviaes  that  it  recently 
received  a  rep^  indicating  that,  dining 
a  walk-aro\md  inspection  of  a  Model 
F28  Mark  4000  series  airplane,  two 
cracks  were  found  in  the  outer  akin  of 
the  left-  and  ri^t-hand  dimpled 
longitudinal  lap  joints  of  the  fuselage 
skin  between  stations  15263  and  15733, 
stringers  16  and  17.  and  stringers  58  and 
59.  These  cracks  were  approximately  20 
inches  long.  The  exact  cause  of  such 
craddng  is  imknown  at  this  time. 

Currently,  AD  93-13-04.  amendment 
39-6617  (58  Ffl  38513,  July  19, 1993) 
requires  inspection  of  these  airplanes  in 
the  area  whero  the  recent  craddng  was 
found.  The  inspection  is  required  to  be 
accompUshed  in  accordance  with  Item 
5^-30-08  of  the  Fokker  Structural 
Integrity  Program  (SIP)  Docimient 
28438.  AD  9^13-04  requires  that  the 
inspection  be  Accomplished  by  the  time 
that  the  airplaae  has  accimiulated 
32,000  total  flight  cycles,  and  that  it  be 
repeated  thereafter  at  intervals  not  to 
exceed  2.700  flight  cycles.  However,  the 
subject  cracking  was  found  on  the 
affected  airplane  some  3,520  flight 
cycles  before  the  airplane  had  reached 
inspection  threshold  of  32.000  flight 
cycles. 

In  addition,  AD  92-19-02. 
amendment  39-8359  (57  FR  40311, 
September  3, 1992).  requires 
modificatim  of  the  subject  area  in 
accordance  with  Fokker  Semce  Bulletin 
F28/53-121,  prior  to  the  accumulation 
of  32,000  flight  cycles.  However,  the 
affected  airplane  had  accumulated  only 
28,480  total  flight  cycles;  therefore,  it 
had  not  been  modified  in  accordance 
with  that  AD  at  the  time  cracking  was 
detected. 

Cracking  in  the  outer  skin  of  the  left- 
and  ri^-hand  dimpled  longitudinal  lap 
joints  of  the  fuselage  skin  between 
staticms  15263iand  15733,  stringers  16 
and  17,  and  stringers  58  and  59,  if  not 


corrected,  could  residt  in  reduced 
structural  integrity  of  this  area  of  the 
fuselage  and/or  rapid  decompression  of 
the  airplane. 

The  configuration  of  the  subject  area 
on  Fokker  Model  Mark  1000,  2000.  and 
3000  series  airplanes  is  identical  to  that 
on  the  affected  Model  Mark  4000  series 
airplane.  Therefore,  all  of  these  models 
may  be  subject  to  this  same  unsafie 
condition. 

Explanation  of  Relevant  Service 
Infonnation 

Fokker  has  issued  Service  Bulletin 
F28/53-144,  dated  July  15. 1996.  This 
service  bulletin  describes  procedures  for 
a  one-time  low  frequency  eddy  current 
inspection  to  detect  cracks  of  the 
dimpled  lap  joints  in  the  fuselage  sldn 
between  stringers  16  and  17.  stringers 
58  and  59,  and  frames  13345  and  14285. 
It  also  describes  procedures  for 
submitting  a  report  of  the  inspection 
results  to  Fokker. 

Fokker  also  has  issued  Service 
Bulletin  F28/53-121,  Revision  1,  dated 
December  13, 1991,  which  describes 
procediu^s  for  repair  of  cracked 
dimpled  lap  joints.  The  repair  Consists 
of  cutting  out  the  lap  joint  and  in-stalling 
a  repair  plate  and  shim  on  the  outside 
of  the  fuselage.  The  repair  will 
minimize  the  possibility  of  cracks 
developing  in  the  subject  area  of  the 
fuselage. 

The  RLD  classified  these  service 
bulletins  as  mandatory  and  issued 
Dutch  airworthiness  directive  BLA 
1996-081  (A),  dated  July  24, 1996,  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in  the 
Netherlands. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  the  Netherlands  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  RLD  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  RLD, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  Ln  the  United 
States. 

Explanation  of  Requirements  of  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 


prevent  cracking  in  the  subject  area  of 
the  fuselage  sldn,  which  could  result  in 
reduced  structxual  integrity  of  the 
fuselage  and/or  rapid  decompression  of 
the  airplane.  This  AD  requires  a  one- 
time low  frequency  eddy  current 
inspection  to  detect  cracks  ofthe 
dimpled  lap  joints  in  the  fuselage  skin 
between  stringers  16  and  17,  stringers 
58  and  59,  and  frames  13345  and  14285; 
and  repair,  if  necessary.  After 
accomplishing  the  inspection,  the  AD 
also  requires  (^terators  to  submit  %,, 
report  of  the  inspection  results  to 
Fokker.  The  actions  are  required  to  be 
accomplished  in  accordance  with  the 
service  bulletins  described  previously. 

Interim  Action 

This  is  considered  to  be  interim 
action.  The  inspection  reports  that  are 
required  by  this  AD  will  enable  the 
manufactiuer  to  obtain  better  insight 
into  the  nat\ue,  cause,  and  extent  of 
cracking;  and  eventually  to  determine  if 
additional  corrective  action  is  necessary 
to  address  the  unsafe  condition.  Once 
final  action  has  been  identified,  the 
FAA  uiAy  consider  further  rulemaking. 

Determination  of  Rule's  Effective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effiactive  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affiscting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportxmity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Conununications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Conunents  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
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submitted  wHl  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
•interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
wiU  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comn»nts 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-224-AD."  The 
postcard  will  be  date  stamped  and 
retiuned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  detennined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Tlie  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  imsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Older  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

list  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  piu^uant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C  106(g},  40113, 44701. 

S39.13    [AnMOcM] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

96-18-04    Fekker:  Amendment  39-9752. 
Docket  96-NM-224-AD. 

Applicability:  Model  F28  Mark  1000, 2000. 
3000,  and  4000  series  airplanes,  serial 
numbers  11017  through  11241  inclusive;  on 
which  Fokker  Service  Bulletin  F28/53-121, 
Revision  1,  dated  December  13, 1991,  has  not 
been  accomplished;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  In  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owfler/op)erator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  para^ph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  eSad  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  cracking  of  the  fuselage  skin, 
which  could  result  in  reduced  structural 
integrity  of  the  fuselage  and/or  rapid 
decompression  of  the  airplane,  accomplish 
the  following: 

(a)  Within  60  days  after  the  efiiactive  date 
of  this  AD,  perform  a  one-time  low  frequency 
eddy  current  insp>ection  to  detect  crackis  of 
the  dimpled  lap  joints  in  the  fuselage  skin 
between  stringers  16  and  17,  stringers  58  and 
59,  and  frames  13345  and  14285,  in 
accordance  with  Fokker  Service  Bulletin 
F28/53-144.  dated  July  15.  1996. 

(1)  If  no  crack  is  detected,  no  further  action 
is  required  by  this  paragraph. 

(2)  If  any  crack  is  detected,  prior  to  further 
flight,  repair  the  affected  lap  joint  in 
accordance  with  Fokker  Service  Bulletin 
F28/53-121,  Revision  1,  dated  December  13, 
1991.  Accomplishment  of  the  repair  is 
considered  acceptable  for  compliance  with 
AD  92-19-02.  amendment  39-8359  (57  FR 
40311,  September  3, 1992),  and  constitutes 
terminating  action  for  the  inspection 
identified  as  item  53-30-08  of  the  Fokker 
structxiral  integrity  program,  which  is 
required  by  AD  93-13-04,  amendment  39- 
8617  (58  FP  38513,  July  17.  1993). 

(b)  Within  10  days  afier  accompUshing  the 
inspection  required  by  paragraph  (a)  of  this 
AD,  submit  a  report  of  the  inspection  results 
(both  positive  and  negative  findings]  to 
Fokker  Services.  ATTN:  Manager  Service 
Engineering  Jet  Aircraft,  P.O.  Box  75047. 
1117  ZN,  Schiphol,  The  Netherlands. 
Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management  and 
Budget  (0MB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44  U.S.C 
3501  et  seq.)  and  have  been  assigned  OMB 
Control  Number  2120-0056. 


(c)  An  alternative  method  of  compliancaor 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch.  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  thso 
seiui  it  to  the  Manager,  Standardizatioo 
Branch,  ANM-113. 

Note  2:  Information  coitceming  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(d)  Special  flight  pennits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  inspection  shall  be  done  in 
accordance  with  Fokker  Service  Bulletin 
F28/53-144,  dated  July  15, 1996.  The 
replacement  shall  be  done  in  accordance 
with  Fc^Lker  Service  Bulletin  F28/53-121. 
Revision  1,  dated  December  13, 1991.  The 
incorporation  by  reference  of  Fokker  Service 
Bulletin  F28/53-144.  dated  July  15.  1996.  is 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  5S2(a) 
and  1  CFR  part  51.  The  incorporation  by 
reference  of  Fokker  Service  Bulletin  F28/53- 
121,  Revision  1.  dated  July  15. 1996.  was 
approved  previously  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51  as  of  October  8. 
1992  (57  FR  40311.  September  3.  1992. 
Copies  may  be  obtained  from  Fokker  Aircraft 
USA,  Inc.,  1199  North  Fairfax  Street, 
Alexandria,  Virginia  22314.  Copies  may  be 
inspected  at  the  FAA  Transport  Airplane 
Directorate,  1601  Lind  Avenue.  SW.,  Ronton, 
Washington;  or  at  the  Office  of  the  Fadaral 
Register,  800  North  Capitol  Street.  NW.,  suite 
700,  Washington.  DC. 

(f)  This  amendment  becomes  effective  on 
September  26, 1996. 

Issued  in  Ronton,  Washington,  on 
SeptMnber  3, 1996. 

DarreU  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  96- 22917  Filed  9-10-96;  8:45  ami 
BIUMQ  OOOE  4»1»-19-U 


14  CFR  Part  71 

[Airspace  Docket  No.  94-AWA-21 

RIN  2120-AAM 

Modificatf on  of  the  Daila»-Fort  Worth 
Class  B  Airspace  Area;  TX 

AGENCY:  Federal  Aviaticm 
Administratian  (FAA).  DOT. 
ACnON:  Final  nde. 

SUMMARY:  This  action  modifies  the. 
Dallas-Forth  Worth  (DFW)  Class  B 
airspace  area.  Specifically,  this  rule 
raises  the  upper  limit  of  the  DFW  Class 
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B  airspace  ai^  from  10,000  feet  mean 
sea  level  (M^)  to  11.000  fieet  MSL, 
except  in  the  reconfigured  northern  and 
southern  sections,  and  redefines  several 
existing  subareas.  The  FAA  is  taking 
this  action  toi  improve  the  flow  of 
aviation  trafQc  and  enhance  safety  in 
the  OFW  Clafs  B  airspace  area  while 
accommodating  the  concerns  of  airspace 
users. 

EFFECTIVE  DAtE:  0901  UTC,  October  10, 
1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bil  Nelson,  Airspace  and  Rules 
Division,  ATA-400,  Office  of  Air  Traffic 
Airspace  Management.  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington.  DC  20591; 
telephone:  (202)  267-8783. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  December  17, 1991.  the  FAA 
published  the  Airspace  Reclassification 
Final  rule  (58  FR  65655).  This  rule 
discontinued  the  use  of  the  term 
"Terminal  C4>ntrol  Area"  and  replaced  it 
with  the  desiknation  "Class  B  airspace 
area."  This  change  in  terminology  is 
reflected  in  this  final  rule. 

The  Class  B  airspace  area  program 
was  develop^  to  reduce  the  potential 
for  midair  collision  in  the  congested 
airspace  siuroxmding  airports  with  high 
density  air  traffic  by  providing  an  area 
wherein  all  aircraft  are  subject  to  certain 
operating  nd0s  and  equipment 
requirement& 

The  density  of  traffic  and  the  type  of 
operations  being  conducted  in  the 
airspace  siuroimding  major  terminals 
increase  the  probability  of  midair 
collisions.  In  1970,  an  extensive  study 
found  that  the  majority  of  midair 
collisions  oo;urred  between  a  general 
aviation  (GA)  aircraft  and  an  air  carrier 
or  miUtary  a^craft,  or  another  GA 
aircraft,  llie  basic  causal  factor  common 
to  these  conflicts  was  the  mix  of  aircraft 
operating  im^er  visual  flight  rules  (VFR) 
and  aircraft  operating  under  instrument 
flight  rules  (IFR).  Class  B  airspace  areas 
provide  a  method  to  accommodate  the 
increasing  number  of  IFR  and  VFR 
operations.  The  regulatory  requirements 
of  Class  B  airspace  areas  a^ord  the 
greatest  protection  for  the  greatest 
number  of  people  by  giving  air  traffic 
control  (ATQ  increased  capability  to 
provide  aircraft  separation  service; 
thereby  minimizing  the  mix  of 
controlled  and  uncontrolled  aircraft.  On 
May  21, 1970,  the  FAA  published  the 
Designation  of  Federal  Airways. 
Contiolled  Airspace,  and  Reporting 
Points  final  itile  (35  FR  7782).  This  rule 
provided  for  the  establishment  of  Class 
B  airspace  areas.  To  date,  the  FAA  has 


established  a  total  of  29  Class  B  airspace 
areas. 

The  standard  configuration  of  a  Class 
B  airspace  area  contains  three 
concentric  circles  centered  on  the 
primary  airport  extending  to  10,  20,  and 
30  nautical  miles  (NM),  respectively. 
The  standard  vmtical  limits  of  the  Class 
B  airspace  area  normally  should  not 
exceed  10,000  feet  MSL,  with  the  floor 
established  at  the  surface  in  the  inner 
area  and  at  levels  appropriate  to  the 
contaiimient  of  operations  in  the  outer 
areas.  Variations  of  these  criteria  may  be 
utilized  contingent  on  the  terrain, 
adjacent  regulatory  airspace,  and  factora 
unique  to  the  terminal  area. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datxun  83.  Class  B  airspace  areas  are 
published  in  Paragraph  3000  of  FAA 
Order  740G.9C  dated  August  17,  1995, 
and  effective  September  16, 1995,  which 
is  incorporated  by  reference  in  14  CFR 
section  71.1.  The  Class  B  airspace  area 
listed  in  diis  document  will  be 
subsequently  published  in  the  Order. 

Related  Rulemaking  Actions 

On  June  21, 1988,  the  FAA  published 
the  Transponder  with  Automatic 
Altitude  Reporting  Capability 
Requirement  final  rule  (53  FR  23356). 
This  rule  requires  all  aircraft  to  have  an 
altitude  encoding  transponder  when 
operating  within  30  nautical  miles  of 
any  designated  Class  B  primary  airport 
from  the  surface  up  to  10,000  feet  MSL. 
This  rule  excluded  those  aircraft  that 
were  not  originally  certificated  with  an 
engine  driven  electrical  system, 
balloons,  and  glidere. 

On  October  14,  1988,  the  FAA 
published  the  Class  B  Airspace 
Classification  and  Class  B  Airepace  Pilot 
and  Navigation  Equipment 
Requirements  Final  Rule  (53  FR  40318). 
This  rule,  in  part,  removed  the  different 
classifications  of  Class  B  airspace  areas, 
and  requires  the  pilot-in-command  of  a 
civil  aircraft  operating  within  a  Class  B 
airspace  area  to  hold  at  least  a  private 
pilot  certificate,  except  for  a  student 
pilot  who  has  received  certain 
documented  training. 

Public  Inpat 

In  June,  1992,  an  ad  hoc  committee 
representing  a  cross  section  of  the 
aviation  community  was  formed  to 
analyze  the  DFW  Class  B  airspace  area 
and  to  develop  reconunendations  for 
modifying  the  existing  design.  The  ad 
hoc  committee  met  regularly  at  various 
locations  throughout  the  DFW  area  for 
approximately  one  year,  and  submitted 
written  comments  on  modifying  the 
DFW  Class  B  airspace  area. 


As  announced  in  the  Federal  Register 
on  October  20. 1993,  (58  FR  54073)  and 
on  January  31. 1994.  (59  FR  4310).  pre- 
NPRM  airspace  meetings  were  held  on   .. 
December  8. 1993,  in  Mesquite.  TX. 
Decraiber  13, 1993,  in  North  Richland 
Hills,  TX,  April  5, 1994,  in  North 
Richland  Hills,  TX,  and  April  7, 1994. 
in  Mesquite,  TX.  These  meetings 
provided  local  airspace  usera  with  an 
opportxinity  to  present  input  on  the 
design  of  the  proposed  modifications  of 
the  DFW  Class  B  airapace  area. 

On  May  10, 1996,  the  FAA  published 
a  notice  of  proposed  rulemaking 
(NPRM)  (61  FR  21910)  that  proposed 
modifications  to  the  DFW  Class  B 
airapace  area.  In  response  to  this  notice 
the  FAA  received  four  written 
comments.  Recommendations  and 
suggestions  bova  the  ad  hoc  committee, 
and  other  comments  received  in 
response  to  the  NPRM  were  considered 
before  making  any  determination  on  this 
final  rule.  These  comments  are  analyzed 
below. 

Analysis  of  Comments 

One  commenter,  representing  the 
Texas  Soaring  Association,  believes  that 
the  description  in  the  NPRM  of  Area  F 
did  not  reflect  the  FAA's  proposal  to 
amend  the  Class  B  airspace  south  of 
VI 6/94  to  Class  E  airspace. 

The  FAA  agrees  that  the  description 
in  the  NPRM  erroneously  described 
Area  F.  The  correct  description  of  Atea 
F  will  be  reflected  in  this  final  rule  and 
on  the  attached  graphic. 

American  Airunes.  Air  Line  Pilots 
Association  (ALPA)  and  the  Aircraft 
Owner's  and  Pilots  Association  support 
the  modification  of  the  DFW  Class  B 
airspace  area. 

The  Rule 

This  amendment  to  14  CFR  part  71 
modifies  the  DFW  Class  B  airspace  area. 
The  modifications  are  depicted  on  the 
attached  chart.  Specifically,  this  rule 
raises  the  upper  limit  of  the  DFW  Class 
B  airspace  area  &t)m  10.000  feet  MSL  to 
11,000  feet  MSL,  except  in  the 
reconfigured  northern  and  southern 
sections,  and  redefines  several  existing 
subareas.  Raising  the  ceiUng  to  11,000 
feet  MSL  accommodates  arriving  traffic 
using  standard  instnunent  arrival  routes 
and  departing  traffic  utilizing  standard 
instrument  departure  routes  into  and 
out  of  the  DFW  Metroplex  area. 

In  addition,  the  FAA  amends  the 
airapace  south  of  V16/94  from  Class  B 
to  Class  E  airapace.  This  modification 
allows  GA  and  other  usere  to  traverse 
along  V-16/94  east  or  westbound  while 
remaining  outside  the  DFW  Class  B 
airspace  area.  This  rule  realigns  the 
boundaries  of  the  DFW  Class  B  airapace 
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area  to  follow  Interstate  30  (1-30)  and 
State  Highway  303  (SH-303)  south  of 
DFW  airport  that  lie  north  and  south  of 
Grand  Prairie  Municipal  Airport,  and 
the  Naval  Air  Station  (NAS)  Dallas 
airports.  This  realignment  will  assist  GA 
aircraft  pilots  in  identifying  the 
boundaries  of  the  DFW  Class  B  airspace 
in  this  area.  Additionally,  this  action 
raises  the  floor  of  the  DFW  Class  B 
airspace  area  to  2,000  feet  MSL  in  the 
vicinity  of  NAS  Dallas,  south  of  Lyndon 
Baines  Johnson  Freeway  to  Forest  Lane, 
and  west  of  Addison  Airport  to  Marsh 
Lane,  and  3,000  feet  MSL  north  of 
Redbird  Airport.  Modifying  the  floors  in 
these  areas  provides  more  operational 
airspace  into  and  out  of  the  Redbird. 
Grand  Prairie  Municipal,  and  NAS 
Dallas  airports. 

Further,  the  FAA  is  lowering  the  floor 
of  the  DFW  Class  B  airspace  area  from 
5,000  feet  MSL  to  4,000  feet  MSL 
between  20  and  23  NM  west,  and  raising 
the  floor  of  the  Class  B  airspace  area 
from  5,000  feet  MSL  to  6,000  feet  MSL 
between  26  and  30  NM  west  of  DFW. 
Modifying  this  Class  B  airspace  will 
enhance  safety  and  improve  the  flow  of 
aviation  traffic  within  the  DFW  Class  B 
area. 

Regulatory  Evaluation  Summary 

Changes  to  Federal  regulations  must 
undergo  several  economic  analyses. 
First,  Executive  Order  12866  specifies 
that  each  Federal  agency  shall  propose 
or  adopt  a  regulation  only  upon  a 
reasoned  determination  that  the  benefits 
of  the  intended  regulation  justify  its 
costs.  Second,  the  Regulatory  Flexibility 
Act  of  1980  requires  agencies  to  analyze 
the  economic  effect  of  regulatory 
changes  on  small  entities.  Third,  the 
Office  of  Management  and  Budget 
directs  agencies  to  assess  the  effect  of 
regulatory  changes  on  international 
trade.  In  conducting  these  analyses,  the 
FAA  has  determined  that  this  Final 
Rule:  (1)  will  generate  benefits  that 
justify  its  minimal  costs  and  is  not  "a 
significant  regulatory  action"  as  defined 
in  the  Executive  Order;  (2)  is  not 
"significant"  as  defined  in  the 
Department  of  Transportation 
Regulatory  Policies  and  Procedures;  (3) 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities;  (4) 
will  not  constitute  a  barrier  to 
international  trade;  and  (5)  will  not 
impose  a  significant  intei^ovemmental 
or  private  sector  mandate.  These 
analyses,  available  in  the  docket,  are 
siunmarized  below. 

Costs-Benefit  Analysis 

The  FAA  has  determined  that  this 
rule  will  generate  additional  benefits  in 
the  form  of  enhanced  aviation  safety 


and  operational  efficiency,  llie 
modification  of  the  DFW  Class  B 
airspace  area  will  enhance  operational 
efficiency  through  the  promotion  of 
additional  operational  procedures  and 
aviation  safety  in  the  form  of  the 
reduced  risk  of  midair  collisions  in  the 
modified  Class  B  airspace  area.  This 
rule  is  expected  to  im|}ose  little  or  no     ^ 
costs  on  the  FAA  for  administrative 
functions  and  aircraft  o{>erators  for 
additional  avionics  equipment  and 
drcunmavigation.  Cost  and  benefits  are 
discussed  below. 

Costs 

Cost  Impact  on  Aircraft  Operators 

The  modification  of  the  DFW  Class  B 
airspace  area  will  not  require  operators 
to  purchase  additional  aircraft  avionics 
equipment.  Aircraft  operators  that 
ciurently  use  the  airspace  area  already 
have  Mode  C  transponders  and  two-way 
radio  communications  equipment; 
therefore,  there  will  be  no  additional 
cost  incurred  for  aircraft  avionics 
equipment.  Additionally,  the  density  of 
air  traffic  in  the  DFW  airspace  area 
makes  it  highly  unlikely  that  VFR  traffic 
will  transit  this  airspace  without  two- 
way  radio  equipment. 

The  fiinal  rule  also  will  result  in  a 
small  increase  in  cost  for  pilots  who 
wish  to  remain  clear  of  the  expanded 
DFW  Class  B  airspace  area.  As  the  result 
of  this  rule,  the  potentially  impacted 
pilots  are  expected  to  make  a  small 
deviation  bom  their  ciurent  flight  paths 
to  avoid  the  expanded  Class  B  airspace 
area.  This  assessment  is  based  on  the 
belief  that  the  impacted  pilots  will  only 
have  to  climb  an  additional  1 ,000  feet 
MSL.  This  deviation  will  require  an 
additional  5  to  10  minutes  of  flight  time. 
This  modification  does  not  change  the 
30  mile  circimiference  of  the  DFW  Class 
B  airspace  iarea. 

Cost  Impact  ort  the  FAA 

The  final  rule  will  not  impose  any 
additional  administrative  costs  on  the 
FAA  for  either  personnel  or  equipment. 
Projected  increases  in  traffic  volume 
will  be  absorbed  by  current  personnel 
and  equipment  resources  through  more 
efficient  operational  procedures  (for 
example,  sequencing  and  separation  of 
aircraft  services).  Revising  aeronautical 
charts  to  reflect  the  change  in  the  Class 
B  airspace  area  will  not  add  to  the  cost 
of  the  routine  and  periodic  updating  of 
the  charts. 

Benefits 

Enhanced  Aviation  Safety 

The  FAA  has  determined  the 
modification  of  the  DFY/  Class  B 
airspace  area  is  in  the  best  interest  of 


ffigfat  safiety  and  will  result  in  a  greater 
degree  of  protection  for  the  greatest 
number  of  people  during  flight  in  the 
terminal  area.  A  reduction  in  probability 
of  midair  collisions  will  stem  from 
increased  control  in  those  areas  where 
Class  B  airspace  will  be  modified.  Based 
on  the  FAA's  Terminal  Area  Forecast, 
total  aircraft  operations  at  the  DFW 
International  Airport  were  about 
870,000  in  1995  up  from  550.000  in 
1985  and  are  projected  to  increase  to 
about  1,000,000  by  the  year  2000.  Also, 
passenger  enplanements  were  estimated 
to  be  27  million  in  1995  up  from  18 
million  in  1985  and  are  projected  to 
increase  to  about  35  million  by  the  year 
2000.  In  Ueu  of  the  projected  increase 
for  total  operations  and  passenger 
enplanements,  the  FAA  has  determined 
this  final  rule  will  enhance  safety  by 
lowering  the  potential  risk  of  midair 
collisions. 

Enhanced  Operational  Efficiency 

The  FAA  has  determined  the  final 
rule  will  enhance  aircraft  operational 
efficiency.  The  final  rule  will  raise  the 
airspace  ceiling  to  meet  the  increasing 
air  traffic  requirements  flowing  in  and 
out  of  DFW  via  standard  instrument 
arrival  and  departure  routes,  or 
alternative  Air  Traffic  Control  (ATC) 
instructions.  This  assessment  of  the 
enhancement  in  operational  efficiency 
is  based  on  the  FAA's  assumption  that 
improvements  in  traffic  flow  will  occur 
because  air  traffic  controllers  will  be 
better  able  to  handle  the  increasing 
niunber  of  operations  at  the  DFW 
International  Airport.  Further,  the  FAA 
contends  that  this  enhancement  will 
stem  from  an  increase  in  airspace  area 
capacify.  This  modification  will  enable 
ATC  to  have  the  capabiUty  of  providing 
additional  spacing  and  sequencing  of 
aircraft.  The  final  rule's  configuration 
increases  the  airspace  area  for  high 
performance  aircraft,  while  allowing 
non-p>articipating  aircraft  to  access 
certain  airways  above  11,000  feet  MSL. 
Additionally,  this  modification  of  Class 
B  airspace  identifies  additional  airspace 
for  lai^e  turlmjet  aircraft  operations  in 
the  DFW  airspace  area. 

International  Trade  Impact  Assessment 

The  final  rule  will  not  constitute  a 
barrier  to  international  trade,  including 
the  export  of  U.S.  goods  and  services  to 
foreign  countries  and  the  import  of 
foreign  goods  and  services  to  the  United 
States.  This  modification  will  not 
impose  any  additional  costs  on  aircraft 
operators  or  aircraft  manufacturers  in 
the  United  States  or  foreign  countries. 
The  modification  of  the  Class  B  airspace 
area  will  only  affect  U.S.  terminal 
airspace  operating  procediu-es  at  and  in 
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the  vicinity  of  DFW.  The  modification 
will  not  have  international  trade 
ramifications  because  it  is  a  domestic 
airspace  matter  that  will  not  impose 
additional  costs  or  requirements  on 
affected  entities. 

Regulatory  FlexibUity  Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  and  disproportionately 
burdened  by  Federal  regidations.  The 
RFA  reqmrea  a  Regulatory  Flexibility 
Analysis  if  a  final  rule  will  have  "a 
significant  eqonomic  impact  on  a 
substantial  number  of  small  entities." 
FAA  Order  2a00.14A  outlines  the  FAA's 
procedxires  and  criteria  for 
implementing  the  RFA. 

The  small  entities  that  potentially 
maybe  affected  by  this  final  rule  are 
unscheduled  air  taxi  operators  for  hire 
that  own  nine  or  fewer  aircraft  operating 
in  the  vicinity  of  the  DFW  Class  B 
airspace  areai  Only  unscheduled  aircraft 
operators  wiihout  the  capability  to 
operate  undv  IFR  conditions  will  be 
potentially  tqupacted  by  the  final  rule. 
The  FAA  contends  that  the  unscheduled 
air  taxi  operators  that  the  fined  rule  may 
potentially  affect  are  already  equipped 
to  operate  under  IFR  conditions.  The 
FAA  has  concluded  that  the  potentially 
impacted  operators  regularly  fly  to 
airports  where  radar  approach  control 
services  have  already  been  established 
such  as  the  OFW  Class  B  airspace  area; 
therefore,  th4re  will  be  no  additional 
cost  to  these  entities.  The  FAA  does  not 
anticipate  any  adverse  impacts  to  occur 
as  a  result  of  the  final  rule.  The  FAA  has 
concluded  that  the  final  nde  will  not 
result  in  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Unfimded  Mandate  Assessment 

Title  n  of  l|ie  Unfunded  Mandates 
Reform  Act  of  1995  (the  Act),  enacted  as 
Pub.  L.  104-4  on  March  22, 1995. 
requires  each  Federal  agency,  to  extent 
permitted  by  law,  to  prepare  a  written 
assessment  qf  effects  of  any  Federal 
mandate  in  a  proposed  or  final  agency 
rule  that  may  result  in  the  expenditure 
by  State,  Ioc|l,  and  tribal  governments, 
in  the  aggregate,  or  by  the  private  sector, 
of  SI 00  million  or  more  (adjusted 
annually  for  inflation)  in  any  one  year. 
Section  204(p)  of  the  Act,  2  U.S.C. 
1534(a).  requires  the  Federal  agency  to 
develop  an  affective  process  to  permit 
timely  input  by  elected  officers  (or  their 
designees)  of  State,  local  and  tribal 
governments  on  a  proposed  "significant 
intergovernmental  mandate."  A 
"significant  intergovernmental 
mandate"  uoder  the  Act  is  any 


provision  in  a  Federal  agency  regulation 
that  would  impose  an  enforceable  duty 
upon  State,  local,  and  tribal 
governments,  in  the  aggregate,  of  $100 
million  (adjusted  annually  for  inflation) 
in  any  one  year.  Section  203  of  the  Act, 
2  U.S.C.  1533,  which  supplements 
section  204(a),  provides  that  before 
establishing  any  regulatory 
requirements  that  might  significantly  or 
imiquely  affect  small  govenunents,  the 
agency  shall  have  developed  a  plan  that 
among  other  things,  provides  for  notice 
for  potentially  affected  small 
governments,  if  any.  and  for  a 
meaningful  and  timely  opportunity  to 
provide  input  in  the  development  of 
regulatory  proposals. 

This  rule  does  not  contain  any 
Federal  intergovernmental  or  private 
sector  mandate.  Therefore,  the 
requirements  of  Tide  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  do  not 
apply. 

Paperwork  Redaction  Act 

This  rule  contains  no  information 
collection  requests  requiring  approval  of 
the  Office  of  Management  and  Budget 
pursuant  to  the  Paperwork  Reduction 
Act  (44  U.S.C.  3507  et  seq.). 

Federalism  Implications 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  the 
relationship  between  the  national 
govertunent  and  the  States,  or  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612 
(52  FR  41695;  October  30.1987).  it  is 
determined  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Conclnsion 

For  reasons  discussed  in  the 
preamble,  and  based  on  the  findings  in 
the  Regulatory  Flexibility  Determination 
and  the  International  Trade  Impact 
Assessment,  the  FAA  has  determined 
that  this  regulation  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  In  addition,  the  FAA 
certifies  that  this  regidation  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
This  regulation  is  not  considered 
significant  under  DOT  Order  2100.5. 
PoHcies  and  Procedures  for 
Simplification,  Analysis  and  Review  of 
Regulations.  A  final  regulatory 
evaluation,  including  a  final  Regulatory 
Flexibility  Determination  and 
International  Trade  Impact  Assessment, 


has  been  placed  in  the  docket.  A  copy 
may  be  obt£iined  by  contacting  the 
person  identified  under  FOR  FURTHER 
INFORMATION  CONTACT. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (Air). 

The  Amendment 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g),  40103,  40113, 
40120;  E.0. 10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9C,  Airspace 
Designations  and  Reporting  Points, 
dated  August  17, 1995,  and  effiactive 
September  16, 1995,  is  amended  as 
follows: 

Paragraph  3000 — Subpart  B-Chss  B  Airspace 


ASW  TX  B  Dallas-Fort  Worth,  TX  (Revised] 

Dallas-Fort  Worth  International  Airport 
(Primary  Airport) 

(lat  32''53'49"  N.,  long.  97»02'33"  W.) 
Dallas-Fort  Worth  VORTAC 

(lat.  32''51'57'  N.,  long.  97»01'41"  W.) 

Boundaries 

Area  A.  That  airspace  extending  upward 
from  the  surface  to  and  including  11,000  fiset 
MSL  beginning  at  the  intersection  of  the 
DFW  VORTAC  10-mile  arc  and  Josey  Lane, 
thence  southbound  on  Josey  Lane  to  Forest 
Lane,  thence  eastbound  on  Forest  Lane  until 
1-635  (that  also  coincides  with  the  DFW 
VORTAC  15-mile  arc),  extending  clockwise 
on  the  DFW  VORTAC  15-mile  arc  until  the 
DFW  VORTAC  129"  radial  15-mile  DME  fix. 
thence  northwest  on  the  DFW  VORTAC  129* 
radial  until  1-30,  extending  west  on  1-30 
until  the  DFW  VORTAC  7-mile  arc,  thence 
clockwise  on  the  DFW  VORTAC  7-niile  arc 
until  the  DFW  VORTAC  310°  radial  7-mile    ^ 
DME  fix,  extending  northwest  on  the  DFW 
VORTAC  310"  radial  until  the  DFW  VORTAC 
310°  radial  10-mile  DME  fix,  and  extending 
clockwise  on  the  DFW  VORTAC  10-mile  arc 
to  the  point  of  beginning. 

Area  B.  That  airspace  extending  upward 
from  2,000  feet  MSL  to  and  including  11,000 
feet  MSL  beginning  at  the  DFW  VORTAC 
310°  radial  10-mile  DME  fix,  thence 
southeast  on  the  DFW  VORTAC  310°  radial 
until  the  DFW  VORTAC  310°  radial  7-mile 
DME  fix.  extending  coimterclockwise  on  the 
DFW  VORTAC  7-mile  arc  until  1-30.  thence 
eastbound  on  1-30  to  the  DFW  VORTAC  129° 
radial,  thence  southeast  on  the  DFW 
VORTAC  129°  radial  until  the  DFW  VORTAC 
129°  radial  lO-mile  DME  fix.  extending 
clockwise  on  the  DFW  VORTAC  10-mile  arc 
until  SH-303,  thence  west  on  SH-303  until 
the  DFW  VORTAC  10-mile  DME  arc.  and 
extending  clockwise  on  the  DFW  VORTAC 
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10-mile  arc  to  the  DFW  VORTAC  300"  radial 
lO-mile  DME  fix,  thence  northwest  on  the 
300*  radial  until  the  DFW  VORTAC  300"  13- 
mile  DME  fix,  extending  clockwise  on  the 
DFW  VORTAC  13-niile  arc  until  the  DFW 
VORTAC  023*  radial  13-mile  DME  fix.  thence 
southeast  on  the  DFW  VORTAC  023"  radial 
unUl  the  DFW  VORTAC  023"  radial  10-mile 
DME  fix,  extending  counterclockwise  on  the 
DFW  VORTAC  10-mile  arc  to  the  DFW 
VORTAC  310°  10-mile  DME  fix:  and  that 
airspace  extending  upward  from  2,000  feet 
MSL  to  and  including  11,000  feet  MSL 
beginning  at  the  intersection  of  the  DFW 
VORTAC  10-mile  arc  and  Josey  Lane,  thence 
southbound  on  Josey  Lane  to  Forest  Lane, 
thence  eastbound  on  Forest  Lane  to  1-635, 
thence  westbound  on  1-635  to  the  DFW 
VORTAC  10-mile  arc,  and  extending 
counterclockwise  on  the  DFW  VORTAC  10- 
mile  arfr^to  the  point  of  beginning. 

Ana  C.  That  airspace  extending  upward 
from  2,500  feet  MSL  to  and  including  11,000 
feet  MSL  beginning  at  the  intersection  of  the 
DFW  VORTAC  15-mile  arc  and  1-635, 
extending  clockwise  on  the  DFW  VORTAC 
15-mil^arc  until  the  DFW  VORTAC  129° 
radial  15-mile  DME  fix,  thence  southeast  on 
the  DFW  VORTAC  129"  radial  until  the  DFW 
VORTAC  129°  radial  20-mile  DME  fix, 
extending  counterclockwise  on  the  DFW 
VORTAC  20-mile  arc  until  1-635,  and 
extending  northwest  along  1-635  to  the  point 
of  beginning. 

Area  D.  That  airspace  extending  upward 
6t>m  3,000  feet  MSL  to  and  including  11,000 
feet  MSL  beginning  at  the  DFW  VORTAC 
300°  radial  10-mile  DME  fix,  extending 
counterclockwise  on  the  DFW  VORTAC  10- 
mile  arc  to  SH-303,  thence  eastbound  on 
SH-303  until  the  DFW  VORTAC  10-mile  arc, 
extending  counterclockwise  on  the  DFW 
VORTAC  10-mile  arc  to  the  DFW  VORTAC 
129°  radial,  thence  southeast  along  the  DFW 
VORTAC  129°  radial  until  the  DFW  VORTAC 
129°  radial  20-mile  DME  fix.  extending 
clockwise  on  the  DFW  VORTAC  20-mile  arc 
until  the  DFW  VORTAC  217°  radial,  thence 
northeast  on  the  DFW  VORTAC  217°  radial 
until  the  DFW  VORTAC  217°  radial  13-mile 
DME  fix,  extending  clockwise  along  the  DFW 
VORTAC  13-mile  arc  to  the  DFW  VORTAC 
300°  radial  13-mile  DME  fix,  and  thence 
southeast  on  the  DFW  VORTAC  300°  radial 
to  the  point  of  beginning;  and  that  airspace 
extending  upward  from  3,000  feet  MSL  to 
and  including  11,000  feet  MSL  beginning  at 
the  DFW  VORTAC  300°  radial  13-mile  DME 
fix,  thence  northwest  on  the  DFW  VORTAC 
300°  radial  until  the  DFW  VORTAC  300° 
radial  20-mile  DME  fix,  extending  clockwise 
on  the  DFW  VORTAC  20-mile  arc  until  I- 


635,  extending  northwest  along  1-635  until 
the  DFW  VORTAC  10-mile  arc,  extending 
counterclockwise  on  the  DFW  VORTAC  10- 
mile  arc  until  the  DFW  VORTAC  023°  radial 
10-mile  DME  ax.  thence  northeast  on  the 
DFW  VORTAC  023°  radial  until  the  DFW 
VORTAC  023°  radial  13-mile  DME  fix.  and 
extending  counterclockwise  on  the  DFW 
VORTAC  13-mile  arc  to  the  point  of 
beginning. 

Area  E,  That  airspace  extending  upward 
from  4,000  feet  MSL  to  and  including  11,000 
feet  MSL  beginning  at  the  DFW  VORTAC 
217°  radial  20-mile  DME  fSH,  extending 
counterclockwise  on  the  DFW  VORTAC  20- 
mile  arc  until  the  DFW  VORTAC  300°  radial 
20-mile  DME  fix,  thence  southeast  on  the 
DFW  VORTAC  300°  radial  until  the  DFW 
VORTAC  300°  radial  13-mile  DME  fix, 
extending  counterclockwise  on  the  DFW 
VORTAC  13-mile  arc  until  the  DFW 
VORTAC  217°  radial  13-mile  DME  fix.  thence 
southwest  on  the  DFW  VORTAC  217°  radial 
until  the  DFW  VORTAC  217°  radial  20-miIe 
fix,  extending  clockwise  on  the  DFW 
VORTAC  20-mile  arc  until  1-620,  thence 
west  and  north  on  1-820  until  the  DFW 
VORTAC  23-mile  arc,  extending  clockwise 
on  the  DFW  VORTAC  23-mile  arc  until  SH- 
156,  thence  northeast  on  SH-156  until  the 
DFW  VORTAC  329°  radial,  thence  northwest 
on  the  DFW- VORTAC  329°  radial  until 
intercepting  a  line  defined  by  the  DFW 
VORTAC  041°  radial  30  DME  fix  and  the 
DFW  VORTAC  315°  radial  30  DME  fix, 
thence  east  along  that  line  defined  by  the 
DFW  VORTAC  041°  radial  30  DME  fix  and 
the  DFW  VORTAC  315°  radial  30  DME  fix 
until  the  DFW  VORTAC-30-mile  arc, 
extending  clockwise  on  the  DFW  VORTAC 
30-mile  arc  until  the  DFW  VORTAC  138° 
radial  30-mile  DME  fix,  thence  west  until  the 
DFW  VORTAC  217°  radial  28.3  mile  DME 
fix,  and  thence  northeast  on  the  DFW 
VORTAC  2ir  radial  until  the  point  of 
beginning. 

Area  F.  That  airspace  extending  upward 
fivm  4.000  feet  MSL.  to  and  including  10,000 
feet  MSL  beginning  at  the  DFW  VORTAC 
138°  30-mile  DME  fix,  extending  clockwise 
on  the  DFW  VORTAC  30-mile  DME  arc  until 
the  DFW  VORTAC  149°  radial  30-mile  DME 
fix,  thence  west  to  the  DFW  VORTAC  210° 
radial  30-mile  DME  fix,  extending  clockwise 
on  the  DFW  VORTAC  30-mile  DME  arc  until 
the  DFW  VORTAC  217°  radial  30-mile  DME 
fix,  thence  northeast  on  the  DFW  VORTAC 
217°  radial  to  the  28.3-mile  DME  fix  and  then 
east  on  a  line  to  the  point  of  the  beginning, 
and  that  airspace  extending  upward  frt>m 
4,000  feet  MSL  to  and  including  10,000  feet 
MSL  beginning  at  the  DFW  VORTAC  315° 


radial  30-mile  DME  fix.  extending  clockwise 
on  the  DFW  VORTAC  30-mile  arc  until  the 
DFW  336*  radial  30-mile  DME  fix,  thence 
east  until  the  DFW  VORTAC  020°  radial  30- 
mile  DME  fix,  extending  clockwise  on  the 
DFW  VORTAC  30-mile  arc  until  the  DFW 
VORTAC  041°  radial  30-mile  DME  fix,  and 
thence  west  cm  a  line  until  the  point  of 
beginning. 

Area  G.  That  airspace  extending  upward 
from  5,000  feet  MSL,  up  to  and  including 
11,000  feet  MSL  beginning  at  the  DFW 
VORTAC  315°  radial  30-mile  DME  fix, 
extending  counterclockwise  on  the  DFW 
VORTAC  30-mile  arc  until  the  DFW 
VORTAC  293°  radial,  thence  southeast  on  the 
DFW  VORTAC  293°  radial  until  the  DFW 
VORTAC  26-mile  DME  fix,  extending 
counterclockwise  on  the  DFW  VORTAC  26- 
mile  arc  until  SH-377.  thence  southwest  on 
SH-377  until  the  DFW  VORTAC  30-mile  arc. 
and  counterclockwise  to  the  DFW  VORTAC 
217*  radial  30-mile  DME  fix,  thence  northeast 
on  the  DFW  VORTAC  217°  radial  until  the 
DFW  VORTAC  20-mile  arc,  extending 
clockwise  on  the  20-mile  arc  until  1-820, 
thence  west  and  north  on  1-820  until  the 
DFW  VORTAC  23-mile  arc,  thence  clockwiae 
on  the  DFW  VORTAC  23-mile  arc  until  SH- 
156,  extending  northeast  on  SH-156  to  the 
DFW  VORTAC  329°  radial,  thence  northeast 
on  the  DFW  VORTAC  329°  radial,  until 
intercepting  a  line  defined  by  the  DFW 
VORTAC  041°  radial  30-mile  DME  fix  and 
the  DFW  VORTAC  315°  radial  30-mile  DME 
fix,  thence  west  along  that  line  until  the 
point  of  beginning. 

Area  H.  That  airspace  extending  upward 
from  6,000  feet  MSL  to  and  including  11,000 
feet  MSL  beginning  at  the  DFW  VORTAC 
293°  radial  30-mile  DME  fix,  thence 
southeast  on  the  DFW  VORTAC  293°  radial 
until  the  DFW  VORTAC  293°  radial  26-mile 
DME  fix,  extending  counterclockwise  on  the 
DFW  VORTAC  26-mile  arc  until  SH-377, 
thence  southwest  on  SH-377  until  the  DFW 
VORTAC  30-mile  arc,  and  extending 
clockwise  on  the  DFW  VORTAC  30-mile  arc 
until  the  point  of  the  beginning. 
•         •         •         •         • 

Issued  in  Washington,  DC,  on  September  3, 
1986. 

JeffGriffidit 

Program  Director  for  Air  Traffic  Airspace 
Management,  ATA-1. 

Note:  This  appendix  will  not  appear  in  the 
Code  of  Federal  Regulations.  Appendix — 
Dallas-Fort  Worth  International  Airport  Class 
B  Airspace  Area. 
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DEPARTMENT  OF  COMMERCE 


National  Oceanic  and 
AdnilniatFation    «  ,/t 


15  CFR  Part  902 

50CFRParte22 

[Podnt  Na  960313071-9237-03;  U>. 
0600960] 

RIN0648^AI20 

Flalieriaa  of  the  Caribbean,  Gulf  of 
Mexico,  and  South  Atlantic; 
Coneolidation  of  Regulationa 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NQAA), 
Commerce. 
ACTION:  Final  rule. 

SUMMARY:  NMFS  adopts  as  final  with 
one  collection  an  interim  final  nile 
published  July  3, 1996,  which 
consolidated  11  CFR  parts  into  one  new 
CFR  part  and  amended  references  to  the 
Paperwork  Reduction  Act  (PRA) 
information-collection  requirements. 
The  new  part  contains  regulations 
implementing  management  measures 
contained  in  the  fishery  management 
plans  (FMPs)  for  the  following  domestic 
fisheries  in  the  Caribbean,  Gulf  of 
Mexico,  and  South  Atlantic;  Caribbean 
coral,  Caribbean  reef  fish,  Caribbean 
spiny  lobster.  Gulf  red  drum.  Gulf  reef 
fish,  Gulf  shrimp.  Gulf  and  South 
Atlantic  coastal  migratory  pelagics.  Gulf 
and  South  Atlantic  corals,  South 
Atlantic  red  dnun,  South  Atlantic 
snapper-grouper,  and  South  Atlantic 
shrimp.  The  intended  efiisct  of  this  final 
rule  is  to  make  the  regulations  more 
concise,  better  organized,  more  uniform 
among  fisheries,  and  thereby  easier  for 
the  pubUc  to  use. 

^FECnVE  DATE:  September  11, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Perry  Allen.  813-570-5326. 
SUPPLEMENTARY  INFORMATKM:  Domestic 
fisheries  in  the  Caribbean,  Gulf  of 
Mexico,  and  South  Atlantic  are 
managed  under  FMPs  prepared  by  the 
Caribbean,  Gulf  of  Mexico,  and/or  South 
Atlantic  Fishery  Management  Councils 
under  the  authority  of  the  Magnuson 
Fishery  Conservation  and  Management 
Act  (16  U.S.C.  1801  et  seq.).  As  part  of 
the  President's  Regulatory  Reinvention 
Initiative,  the  interim  final  rule  (61  FR 
34930,  July  3, 1996)  consoUdated  11  sets 
of  regulations  into  one  new  CFR  part,  50 
CFR  pari  622  and  made  concomitant 
amendments  to  the  references  for  PRA 
requirements.  The  background  and 


rationale  fior  this  acticm  and 
explanations  of  changes  that  were  made 
to  improve  imiformity  among  the 
regulaticms  were  included  in  the  interim 
final  rule  and  are  not  repeated  here. 

The  interim  final  rule  provided  e  30- 
day  comment  period  for  the  public  to 
identify  any  significant,  unforeseen 
regulatory  effects.  No  comments  were 
received.  Accordingly,  that  part  of  the 
interim  final  rule  that  adds  part  622  to 
50  CFR  Chapter  VI  is  adopted  as  final 
without  change.  That  part  of  the  interim 
final  rule  that  amends  the  references  to 
the  PRA  information-collection 
requirements  is  adopted  as  final  with 
one  correction.  Specifically,  the  control 
number  for  the  OMB-approved  dealer 
recordkeeping  and  reporting 
requirements,  0648-'O013,  was  omitted 
in  the  listing  of  OMB  control  numbers 
where  it  applies  to  50  CFR  622.15.  This 
final  rule  corrects  that  omission. 

Classification 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  E.G. 
12866. 

List  (tf  Subjects 

IS  CFR  Part  902 

Reporting  and  recordkeeping 
requiitements. 

50  CFR  Part  622 

Fisheries,  Fishing,  Puerto  Rico, 
Reporting  and  recordkeeping 
requirements.  Virgin  Islands. 

Dated:  September  4, 1996. 
N.  Foster. 

Depu  ty  Assistan  t  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 
For  the  reasons  set  out  in  the 
preamble,  the  interim  final  rule- 
amending  15  CFR  part  902  and  50  CRF 
part  622  that  was  published  at  61  FR 
34930  on  July  3, 1996,  is  adopted  as 
final  with  the  following  change. 

15  CFR  Chapter  IX 

PART  902— NOAA  INFORMATION 
COU.ECTION  REQUIREMENTS  UNDER 
THEPAPERWORK  REDUCTION  ACT: 
OMB  CONTROL  NUMBERS 

1.  The  authority  citation  for  part  902 
continues  to  read  as  follows: 

AotlMrity:  44  U.S.C  3501  et  seq. 

S902.1    (Corrected] 

2.  In  §  902.1,  paragraph  (b)  table,  in 
the  entries  for  50  CFR,  in  the  right 
column,  corresponding  to  entry  622.15 
in  the  left  column,  the  entry  "-0262."  is 
corrected  to  read  "-00 13  and  -0262.". 
(FR  Doc.  96-23040  Filed  9-10-46;  8:45  am] 
MUMQ  OOOC  3S10-ee-F 


DEPARTMENT  OF  THE  TREASURY 
IntMmal  Ravenu*  Sarvica 
26CFRPart1 

[TDS677) 

RtN  1546-Ati95 

Conaolldatad  Retuma— Umltationa  on 
the  Usa  of  Certain  Loaaas  and 
DaducHona;  Corraction 

AGENCY:  Internal  Revenue  SwvicetlRS), 
Treasury. 

ACTION:  Correction  to  the  final  and 
temporary  regulations. 

SUMMARY:  This  document  contains 
correctifms  to  the  final  and  temporary 
regulations  (TD  8677)  which  were 
pubUshed  in  the  Federal  Register  on 
Thursday,  June  27, 1996  (61  FR  33321). 
The  final  and  temporary  regulations 
relate  to  the  deductions  and  losses  of 
members  and  also  to  the  carryover  and 
carryback  of  losses  to  consolidated  and 
separate  return  years  and  to  the  built-in 
deduction  rules. 

EFFECTIVE  DATE:  June  27, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Friedel  (202)  622-7550  (not  a  toll- 
free  nimiber). 

SUPPLEMENTARY  INFORMATION: 

Baclcground 

The  final  and  temporary  r^ulations 
that  are  the  subject  of  these  corrections 
are  under  section  1502  of  the  Internal 
Revenue  Code. 

Need  for  Correction 

As  pubUshed,  the  final  and  temporary 
regulations  (TD  8677)  contain  errors 
which  may  prove  to  be  misleading  and 
are  in  need  of  clarification. 

Correction  of  Pul>Ucation 

Accordingly,  the  pubUcation  of  the 
final  and  temporary  regulations  (TD 
8677)  which  are  the  subject  of  FR  Doc. 
96-15823  is  corrected  as  follows: 

PART  1— (CORRECTED] 

1.  On  page  33322,  column  3,  undw 
the  authority  citation  for  Part  1,  the 
entry  "Section  1.1502-lT  also  issued 
under  26  U.S.C.  1502"  is  corrected  to 
read  "Section  1.1502-1  also  issued 
under  26  U.S.C.  1502". 

2.  On  page  33322,  column  3,  under 
the  authority  citation  for  Part  1,  the 
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entry  "Sectioti  1.1S02-79T  also  issued 

under  26  U.S.C  1502^'  is  corrected  to 

read  "Section  1.1502-79  also  issued 

under  26  U.S.C.  1502". 

CjTBthiaE.  Gri^riiy, 

Chief.  Regulations  Unit.  Assistant  Chief 

Counsel  (Corpamte). 

IFR  Doc  96-23087  Filed  »-10-96:  8:45  am) 
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26CFRPwt| 


[n>8675] 


RiN1546-AR04 

ModMcations  of  Debt  Instruments; 
Correction    j 

AOatCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Correction  to  final  regulations. 

SUMMARY:  This  dociunent  contains  a 
correction  to  final  regulations  (TD  8675) 
which  were  published  in  the  Federal 
Register  on  Wednesday,  June  26, 1996 
(61  FR  32926).  The  final  regulations 
relate'  to  the  modification  of  debt 
instnunents.  , 

EFFECTIVE  DAtE:  September  24, 1996. 

FOn  FURTHER  INFORMATION  CONTACT: 
Thomas  ].  Kelly,  (202)  622-3930  (not  a 
toll-free  nuraper). 

SUPPt.EMENTARY  INFORMATION: 

Badcground 

The  final  regulations  that  are  the 
subject  of  thit  correction  are  imder 
section  1001  of  the  Internal  Revenue 
Code.  I 

Need  for  Coitection 

As  pubUshM.  the  fined  regulations 
(TD  8675)  contain  an  error  which  may 
prove  to  be  misleading  and  are  in  need 
of  clarification- 

Correction  o|  Publication 

Accordingly,  the  publication  of  the 
final  regulations  (TD  8675)  which  are 
the  subject  of  FR  Doc.  96-15830  is 
corrected  &s  loUows: 

{1.1001-3    [Qorrected] 

On  page  3^935,  column  3,  §  1.1001- 
3(g),  paragraph  (iv)  of  Example  5.,  line 
8.  the  language  "(e)(4)(i)(E)  of  this 
section  and  i$  a  significant"  is  corrected 
to  read  "(e)(4)(i)(C)  of  this  section  and 
is  a  significailt". 
Cjrnthia  E.  Gripbj, 

Chief,  Regulatipns  Unit.  Assistant  Chief 
Counsel  (Corporate). 

(FR  Doc.  96-23085  Piled  9-10-96:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

CoastOuard 

33  CFR  Part  100 

[CQDO7-M-0S1] 

RIN2115-AE46 

Special  Local  Regulations;  Hilton 
H6ad.SC 

AQENCY:  Coast  Guard,  DOT. 
ACTION:  Temporar/final  rule. 

SUMMARY:  Temporary  special  local 
regulations  are  being  adopted  for  the 
U.S.  Offshore  World  Championship 
Power  Boat  Races.  The  event  Mdll  be 
held  from  11  a.m.  to  4  p.m.  EST  (Eastern 
Standard  Time)  on  October  30- 
November  2, 1996  on  the  Atlantic  Ocean 
at  Hilton  Head  Island,  SC.  These 
regulations  are  necessary  to  provide  for 
the  safety  of  life  on  the  navigable  waters 
diuing  the  event. 

EFFECTIVE  DATES:  This  rule  is  effective 
from  10  a.m.  to  5  p.m.  EST,  daily,  on 
October  30  to  November  2, 1996. 
ADDRESSES:  Unless  otherwise  indicated, 
docimients  referred  to  in  this  preamble 
art;  available  for  copying  and  inspection 
at  U.S.  Coast  Guard  Group  Charleston, 
196  Tradd  Street,  Charleston,  SC  29401- 
1817,  between  8  a.m.  and  3  p.m.  EST, 
except  federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACTt 
ENS  M.  DaPonte.  U.S.  Coast  Guard 
Group  Charleston,  SC  at  (803)  724-7621. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C  553,  a  notice 
of  proposed  rulemaking  was  not 
published  for  these  regulations. 
Following  normal  rulemaking 
procedures  would  have  been 
impracticable,  since  there  is  not 
sufficient  time  remaining  to  publish 
proposed  rules  In  advance  of  the  event 
or  to  provide  for  a  delayed  effective 
date. 

Discussion  of  Regulations 

Temporary  special  local  regulations 
are  being  adopted  for  the  U.S.  Offshore 
World  Qiampionship  Power  Boat  Races. 
The  event  will  be  held  from  11  a.m.  to 
4  p.m.  EST  on  October  30-November  2, 
1996  on  the  Atlantic  Ocean  at  Hilton 
Head  Island.  SC.  Tliere  will  be 
approximately  between  60-90  event 
participants  racing  high  performance 
power  boats  on  a  fixed  course.  The 
event  will  take  place  on  the  portion  of 
the  Atlantic  Ocean  at  Hilton  Head 
Island,  SC,  between  Forest  Beach  and 
Port  Royal  Plantation,  approximately  2 
miles  off  shore  on  a  V4  mile  wide  oval 
race  coiu^e.  This  rule  is  required  to 
provide  for  the  safety  of  life  on  the 


navigable  waters  during  the  running  of 
the  U.S.  Offshore  World  Championship 
Power  Boat  Races. 

'  A  regulated  area  is  established  on  that 
portion  of  the  Atlantic  Ocean,  at  Hilton 
Head  Island.  SC,  starting  at  Port  Royal 
Plantation  at  32»12.9'  N,  080»40.2'  W.  1 
thence  east  to  32»12.9'  N.  080»39.7'  W, 
thence  southeast  to  32*10.2'  N,  080<*36.8' 
W,  thence  southwest  to  32<'03.3'  N, 
080*42.5'  W  northwest  to  Forest  Beach 
at  32-07.0'  N,  080*46.9'  W.  All 
coordinates  referenced  use  Datum:  NAD 
1983. 

A  spectator  viewing  area  is  also 
established  on  that  portion  of  the 
Atlantic  Ocean,  at  Hilton  Head  Island, 
SG,  between  the  regtilated  area 
described  above,  and  the  following 
points,  commencing  at  Port  Royal 
Plantation  at  32»13.5'  N,  080'40.3'  W.   • 
thence  east  to  32'13.5'  N,  080"'38.3'  W, 
thence  southeast  to  32*10.2'  N,  080*36.4' 
W.  thence  southwest  to  32*02.5'  N, 
080*42.4'  W,  thence  northwest  to  Forest 
Beach  at  32*06.8'  N,  080*48.5'  W.  All 
coordinates  referenced  use  Dat\un:  NAD 
1983. 

Entry  into  the  regulated  area  by  other 
than  authorized  event  participants  or 
official  patrol  vessels  is  prohibited, 
unless  otherwise  authorized  by  the 
Patrol  Commander.  Spectator  vessels 
may  anchor  or  transit  the  spectator 
viewing  area  at  a  slow,  no  wake  speed 
diuing  the  event. 

Regulatory  Evaluatioo 

This  event  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  6  (a)  and  (f)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  imder 
that  order.  It  is  not  significant  imder  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DO'p 
(44  FR  11040;  February  26, 1979).  The 
Coast  Guard  expects  the  economic 
impiact  of  this  proposal  to  be  so  minimal 
that  a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  uniiecessary. 
The  regulated  area  encompasses  less 
than  54  square  nautical  miles  on  the 
Atlantic  C)cean  between  Forest  Beach 
and  Port  Royal  Plantation,  out  to 
approximately  6  nautical  miles  tc  sea, 
which  movement  into  the  segulated  area 
will  be  controlled  for  only  seven  horn? 
on  each  day  of  the  event. 

Small  Entities     . 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whc^er  this  proposal 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
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entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
Section  3  of  the  Small  Bxisiness  Act  (15 
U.S.C.  632). 

For  reasons  set  forth  in  the  above 
Regulatory  Evaluation,  the  Coast  Guard 
certifies  under  5  U.S.C.  605(b)  that  this 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial        " 
number  of  small  entities;  . 

Collection  ofinformation 

These  regulations  contain  no 
collecdon  of  information  requirements 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.). 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  rulemaking  does  not  have  sufficient 
Federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

EnTiromnental  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  proposal 
consistent  with  Section  2.B.2.  of 
Commandant  Instruction  M16475.1B.  In 
accordance  with  that  section,  this  action 
has  been  environmentally  assessed  (EA 
completed),  and  the  Coast  Guard  has 
determined  the  event  to  be  categorically 
excluded  from  further  environmental 
dociunentation.  An  environmental 
checklist  and  a  Categorical  Exclusion 
Determination  has  been  prepared  and 
are  available  in  the  docket  for 
inspection  or  copying  where  indicated 
under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water), 
Reporting  and  record  keeping 
requirements,  Waterways. 

Regulations 

In  consideration  of  the  foregoing,  Part 
100  of  Title  33,  Code  of  Federal 
Regulations,  the  Coast  Guard  amends  as 
follows: 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

PART  lOiMAMENDED] 

Andiority:  33  U.S.C  1233;  49  CFR  1.46  and 
33  CFR  100.35. 

2.  A  temporary  section  100.35-T96- 
051  is  added  to  read  as  follows: 

{100.35-796-061    Special  Local 
Regulations;  Atlantic  Ocean  at  Hilton  Head 
Island,  SC. 
(a)  Definitions: 


(1)  Regulated  Area.  A  regulated  area  is 
established  on  that  portion  of  the 
Atlantic  Ocean,  at  Hilton  Head  Island, 
SC,  starting  at  Pent  Royal  Plantation  at 
32»12.9TM.  080''40.2'W,  thence  east  to 
32»12.9'N.  080''39.7'W.  tiience  southeast 
to  32'10.2'N,  080'36.8'W,  thence 
southwest  to  32'03.3'N,  080'42.5'W 
northwest  to  Forest  Beach  at  32°07.0'N, 
080°46.9'W.  All  coordinates  refierenced 
use  Datum:  NAD  1983. 

(2)  Spectator  Viewing  Area.  A 
spectator  viewing  area  is  also 
established  on  that  portion  of  the 
Atlantic  Ocean,  at  Hilton  Head  Island, 
SC,  between  the  regulated  area 
described  above,  and  the  following 
points,  commencing  at  Port  Royal 
Plantation  at  32»13.5'N,  080'40.3'W, 
thence  east  to  32*13.5'N,  080''38.3'W, 
thence  southeast  to  32°10.2'N, 
080'36.4'W,  thence  southwest  to 
32'*02.5'N,  080"'42.4'W,  thence 
northwest  to  Forest  Beach  at  32'*06.8'N, 
080'48.5'W.  All  coordinates  referenced 
use  Datum:  NAD  1983. 

(3)  Coast  Guard  Patrol  Commander. 
The  Coast  Guard  Patrol  Commander  is 

a  commissioned,  warrant  or  petty  officer 
of  the  Coast  Guard  who  has  been 
designated  in  writing  by  the 
Commander,  Coast  Guard  Group 
Charleston,  South  Carolina. 

(b)  Special  local  regulations. 

(1)  Entry  into  the  regulated  area  by 
other  than  authorized  event  participants 
or  official  patrol  vessels  is  prohibited, 
unless  otherwise  authorized  by  the 
Patrol  Commander. 

(2)  Spectator  vessels  may  anchor  or 
transit  the  spectator  viewing  area  at  a 
slow,  no  wake  speed  diuing  the  event. 

(3)  At  the  conclusion  of  the  U.S. 
World  Championship  power  boat  races 
each  day,  at  the  discretion  of  the  Coast 
Guard  Patrol  Commander,  all  vessels 
may  enter  the  regulated  area. 

(c)  Effective  Dates.  These  regulations 
become  effective  at  10  a.m.  to  5  p.m., 
daily,  on  October  30  to  November  2, 
1996,  unless  otherwise  specified  in  the 
Seventh  Coast  Guard  District  Local 
Notice  to  Mariners. 

Dated:  August  28. 1996. 
JD.Hnll, 

Captain.  U.S.  Coast  Guard,  Acting 
CommandeT,  Seventh  Coast  Guard  District. 
[FR  Doc.  96-23244  Filed  9-10-96;  8:45  am] 

BILUNQ  COOC  4*ie-14-M 


33  CFR  Part  Its 

|pQOl3-«6-02q 

RIN2115-AA97 

Safety  Zone  Regulations;  Bellingham 
Bay,  Bellingham,  WA 

AQQICY:  Coast  Guard.  DOT. 
ACTION:  Direct  final  rule. 

SUIMARV:  By  this  direct  final  rule,  the 
Coast  Guard  is  permanently  amending  a 
safety  zone  regulation  for  the  annual 
Fourth  of  July  Blast  Over  Bellingham 
Fireworks  Display  in  Bellingham  Bay, 
Bellingham,  Washington.  Changes  made 
to  this  regulation  will  revise  the 
boundaries  of  the  safety  zone.  This 
change  is  intended  to  better  inform  the 
boating  public  and  to  improve  the  level 
of  safety  at  this  event. 
EFFECTIVE  DATE:  Ttis  rule  is  effective  on 
December  10, 1996,  unless  the  Coast 
Guard  receives  written  adverse 
comments  or  written  notice  of  intent  to 
submit  adverse  comments  on  or  before 
November  12, 1996. 

ADDRESSES:  Comments  may  be  mailed  to 
U.S.  Coast  Guard  Marine  Safety  Office 
Puget  Sound  1519  Alaskan  Way  South, 
Seattle,  WA  98134  (Telephone:  (206) 
217-6237).  The  comments  and  other 
materials  referenced  in  this  notice  will 
be  available  for  insp>ection  and  copying 
at  the  above  address  in  Building  1. 
Normal  office  hours  are  between  7  a.m. 
and  4  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  Comments  may 
also  be  hand-delivered  to  this  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  (Junior  Grade)  J.  B.  Roberts, 
Port  Services  Department,  U.S.  Coast 
Guard  MSO  Puget  Sound  Seattle,  WA 
(Telephone:  (206)  217-6237). 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

Any  comments  must  identify  the 
name  and  address  of  the  person 
submitting  the  conlment,  specify  the 
rulemaking  docket  (CGDl  3-96-028)  and 
the  specific  section  of  this  rule  to  which 
each  comment  applies,  and  give  the 
reason  for  each  specific  comment. 
Please  submit  two  copies  of  all 
comments  and  attachments  in  an 
imboimd  format,  no  larger  than  8^/i  by 
11  inches,  suitable  for  copying  and 
electronic  filing.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  stamped,  self-addressed 
postcards  or  envelopes. 

Regulatory  Information 

The  Coast  Guard  is  publishing  a  direct 
final  rule,  the  procedures  of  which  are 
outlined  in  33  CFR  1.05-55,  because  no 
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adverse  ctmunents  are  anticipated.  If  no 
advene  comments  or  any  written  notice 
of  intent  td  submit  adverse  comment  are 
received  within  the  specified  comment 
period,  this  rule  will  become  effective  as 
stated  in  the  EFFECTIVE  DATE  section.  In 
that  case,  approximately  30  days  prior 
to  the  effsqtive  date,  the  Coast  Guard 
will  publisii  a  notice  in  the  Federal 
Isgister  stating  that  no  adverse 
comment  was  received  and  confirming 
that  this  rule  will  become  effective  as 
scheduled.  However,  if  the  Coast  Guard 
receives  written  adverse  comment  or 
written  notice  of  intent  to  submit 
adverse  comment,  the  Coast  Guard  will 
publish  a  notice  in  the  final  rule  section 
of  the  Fedval  Register  to  annoimce 
withdrawal  of  all  or  part  of  this  direct 
final  rule.  |f  adverse  comments  apply  to 
only  part  of  this  rule,  and  it  is  possible 
to  remove  that  part  without  defeating 
the  purpose  of  this  rule,  the  Coast  Guard 
may  adopt  as  final  those  parts  of  this 
rule  on  which  no  adverse  comments 
were  received.  The  part  of  this  rule  that 
was  the  subject  of  adverse  comment  will 
be  withdrawn.  If  the  Coast  Guard 
decides  to  proceed  with  a  rulemaking 
following  receipt  of  adverse  comments, 
a  separate  Kotice  of  Proposed 
Rulemaking  (NPRM)  will  be  pubfished 
and  a  new  opportunity  for  comment 
provided.  I 

A  comment  is  considered  "adverse"  if 
the  commept  explains  why  this  rule 
would  be  itappropriate,  including  a 
challenge  tb  the  rule's  underlying 
premise  or  approach,  or  would  be 
ineffective  or  unacceptable  without  a 
change. 

Background  and  Purpose 

The  annual  Fourth  of  July  Blast  Over 
Bellingham  is  held  on  the  waters  of 
Bellingham  Bay  each  year  from  9:30 
p.m.  (PST)  to  11  p.m.  (PST)  on  July 
fourth  and  is  sponsored  by  the  Whatcom 
Coimty  Chamber  of  Commerce.  Under 
current  Co^st  Guard  regulations,  33  CFR 
§  165.13C4j  a  safety  zone  regulation  is 
established  each  year  during  the  event 
to  provide  for  public  safety  by  keeping 
spectators  away  from  the  fireworks 
launching  site  during  the  fireworks 
display. 

The  current  regulations  do  not 
accurately  |«flect  the  current  location  of 
the  fireworks  launching  site  and  the 
area  surroutiding  this  site.This  direct 
final  rule  will  amend  the  description  of 
the  safety  ^ne  created  by  33  CFR 
165.1304  t0  accurately  reflect  the 
current  fireKvorks  launching  site  and 
better  provide  for  the  safety  of 
spectators  and  property  in  the 
inunediate  vicinity  of  the  event. 


Discussion  of  Rules 

This  direct  final  rule  will  amend  the 
description  of  the  safety  zone  in  33  CFR 
§  165.1304  to  include  all  waters  of 
Bellingham  Bay,  Washington,  bounded 
by  a  circle  with  a  radius  of  1000  yards 
centered  on  the  fireworks  launching  site 
located  on  the  Georgia  Pacific  Lagoon 
Seawall  at  position  latitude  48°44'56"  N, 
longitude  122°29'40"  W,  including  the 
entrances  to  the  I  &  J  Street  Waterway 
and  the  Whatcom  Creek  Waterway. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  imder  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  imder  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  imder  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26,  1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  imder 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 
This  conclusion  is  based  on  the  fact  that 
only  minor  changes  are  being  made  to 
the  regulations  and  that  the  dianges 
made  reduce  the  area  a^ected  by 
approximately  one-half  mile. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  the  economic  impact  on 
small  entities  of  a  rule  for  which  a 
general  notice  of  proposed  rulemaking 
is  required.  "SmaJl  entities"  may 
include  (1)  small  businesses  and  not-for- 
profit  organizations  that  are 
independently  owned  and  operated  and 
are  not  dominant  in  their  fields  and  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  safety  zone  created  by  thil 
section  is  being  moved  to  reflect  the 
current  launch  site,  and  will  not  take 
place  during  more  than  a  few  hours 
each  year  on  the  Fourth  of  July.  For 
these  reasons,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  change 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Collection  of  Information 

This  rule  contains  no  collection-of- 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 


contained  iq  Executive  Order  12612  and 
has  determined  that  this  rule  does  not 
have  suflicient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
enviroimiental  impact  of  this  rule  and 
concluded  that,  under  paragraph 
2.B.2.e.34(h)  of  Commandant 
Instruction  M16475.1B,  (as  revised  by 
59  FR  38654,  July  29, 1994),  this  rule  is 
categorically  excluded  from  further 
environmental  documents.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
"ADDRESSES." 

List  of  Subjects  in  33  CFR  Part  16? 

Harbors,  Marine  safety.  Navigation 
(water).  Reports  and  recordkeeping 
requirements,  Security  measures, 
Waterways. 

Regulation 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  16&-{AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  33  U.S.C  191. 
33  CFR  1.05-l(g),  6.04-1,  6.04-6  and  160.5; 
49  CFR  1.46. 

2.  Section  165.1304  is  amended  by 
revising  paragraph  (a)  as  follows: 

§  1 65.1 304    Safety  Zone  Regulations; 
Bellinghann  Bay,  Bellingham,  Washington. 

(a)  Location.  The  following  area  is  a 
safety  zone:  All  waters  of  Bellingham 
Bay,  Washington,  bounded  by  a  circle 
with  a  radius  of  1000  yards  centered  on 
the  fireworks  launching  site  located  on 
the  Georgia  Pacific  Lagoon  Seawall  at 
position  latitude  48°44'56"  N,  longitude 
122''29'40"  W,  including  the  entrances 
to  the  I  &  J  Street  Waterway  and  the 
Whatcom  Creek  Waterway. 

(Datum:  NAD  83j 

*        *        »        *  ,^.  •  •«' 

-Dated:  August  19, 1996. 
Myles  S.  Boothe, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port  Puget  Sound. 

(FR  Doc.  96r23245  Filed  9-10-96;  8:45  am) 
BHJJNO  CODE  4910-14-U 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart300 

National  Oil  and  Hazardous 
Sutwtances  Pollution  Contingancy 
Plan:  National  Priorities  List  Updata 

AGENCY:  Eovironmental  Protection 

Agency. 

ACTION:  Notice  of  Deletion  of  the  Liquid 

Gold  Oil  Corporation  Site  from  the 

National  Priorities  List 

summary:  The  Environmental  Protection 
Agency  (EPA),  Region  9,  announces  the 
deletion  of  the  Liquid  Cold  Oil 
Corporation  site  from  the  National 
Priorities  List  (NPL).  The  NPL 
constitutes  AppencUx  B  of  40  CFR  part 
300  which  is  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  which  EPA 
promulgated  piu^uant  to  Section  105  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  as  amended  (CERCLA). 
EPA  and  the  State  of  California    - 
Environmental  Protection  Agency, 
Department  of  Toxic  Substances  Control 
(DTSC)  have  determined  that  no  further 
cleanup  under  CERCLA  is  appropriate 
and  that  the  selected  remedy  has  been 
protective  of  hiunan  health  and  the 
environment. 

EFFECTIVE  DATE:  September  11, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Lincoff,  U.S.  EPA  Region  9,  75 
Hawthorne  Street,  Mail  Code  H-6-3, 
San  Francisco,  California  94105  (510) 
412-2330.  OR  Ben  Hargrove,  Cal/EPA 
DTSC  Region  2,  700  Heinz  Avenue, 
Suite  200,  Berkeley,  California  94710. 
(510) 540-3845. 

SUPPLEMENTARY  INFORMATION:  llie  site  to 
be  deleted  from  the  NPL  is: 

Liquid  Gold  Oil  Corporation  site, 
Richmond,  California. 

A  Notice  of  Intent  to  Delete  for  this 
site  was  published  on  April  12, 1996 
(XX  FR  16234).  The  closing  date  for 
comments  on  the  Notice  of  Intent  to 
Delete  was  May  12, 1996.  EPA  received 
no  comments. 

EPA  identifies  sites  which  appear  to 
present  a  significant  risk  to  human 
health,  welfare  or  the  enviroimient,  and 
it  maintains  the  NPL  as  the  list  of  those 
sites.  Sites  on  the  NPL  may  be  subject 
of  Hazardous  Substances  Response 
Trust  Fimd-financed  remedial  actions. 
Any  site  deleted  from  the  NPL  remains 
eligible  for  Fund-financed  remedial 
actions  in  the  unlikely  event  that 
conditions  at  the  site  warrant  such 
action.  Section  300.425  of  the  NCP 


states  that  Fund-financed  actions  may 
be  takm  at  sites  deleted  from  the  NPL. 
Deletion  of  a  site  &t)m  the  NPL  does  not 
affect  responsible  party  liability  or 
impede  Agency  efforts  to  recover  costs 
associated  with  response  efforts. 

List  of  Sub|ect8  in  40  CFR  Part  300 

Environmental  protection.  Air 
pollution  control.  Chemicals,  Hazardous 
substances,  hazardous  waste, 
Intergovernmental  relations,  penalties, 
reporting  and  record  keeping, 
requirements,  Superfund,  Water 
pollution  control.  Water  supply. 

Dated:  September  3 , 1 996. 
John  Wise, 
Acting  Regional  Administrator,  Region  9. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  part  300  is  amended 
as  follows: 

PART  300— {AMENDED] 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follower 

Authority:  33  U.S.C.  1321(c)(2);  42  U.S.C. 
9601-9657;  E.O.  12777,  56  FR  54757,  3  CFR. 
1991  Comp.,  p.351;  E.0: 12580,  52  FR  2923, 
3  CFR,  1987  Comp.,  p.  193. 

Appendix  B— {AMENDED] 

2.  Table  1  of  Appendix  B  to  part  300 
is  amended  by  removing  the  Liquid 
Gold  Oil  Corporation  ^e;  Richmond, 
California. 

[FR  Doc.  96-23222  Filed  9-10-96;  8:45  am) 
BiLUNGCooE  asao-so-p 


DEPARTMENT  OF  TRANSPORTATION 

National  Highvvay  Traffic  Safety 
Administration 

49  CFR  Part  575 
{Docket  No.  96-88;  Notice  1] 
RiN  2127-AQ54 

Consumer  Information  Regulations; 
Fees  for  Course  Monitoring  Tires 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  amends  NHTSA's 
consumer  information  regulations  on 
imiform  tire  quality  grading  by  reducing 
the  fee  for  the  purchase  of  treadwear 
course  monitoring  tires  that  are  sold  by 
the  agency  at  its  Uniform  Tire  Quality 
Grading  Test  Facility  in  San  Angelo, 
Texas.  The  purchase  fee  has  been 
reduced  to  eliminate  charges  for  testing 
the  tires  to  establish  their  base  course 
wear  rate.  This  testing  will  no  longer  be 


poformed  by  NHTSA  in  view  of  the 
agency's  decision  to  fix  the  base  course 
wear  rate  at  its  current  value  for  all 
course  monitoring  tires  that  are  sold  in 
the  future. 

DATES:  The  amendment  established  by 
this  final  rule  will  become  effective  on 
October  11, 1996. 

Any  petitions  for  reconsideration 
must  be  received  by  NHTSA  not  later 
than  October  28,  1996. 
ADDRESSES:  Any  petitions  for 
reconsideration  should  refer  to  the 
docket  and  notice  numbers  above  and 
be  submitted  to:  Docket  Section, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street, 
S.W.,  Washington,  D.C.  20590.  Docket 
hours  are  9:30  a.m.  to  4  p.m.,  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Clive  Van  Orden,  Office  of  Vehicle 
Safety  Compliance,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street,  S.W.,  Washington,  D.C 
20590,  (202-366-2830). 
SUPPLEMENTARY  INFORMATION:  In  a  final 
rule  published  on  August  2, 1995  at  60 
FR  39269,  NHTSA  established  fees  for 
the  purchase  of  treadwear  course 
monitoring  tires  and  for  the  use  of  the 
traction  skid  pads  at  the  agency's 
Uniform  Tire  Quality  Grading  Test 
Facility  in  San  Angelo,  Texas.  The  rule 
noted  that  under  uniform  tire  quality 
grading  (UTQG)  standards  at  49  CFR 
575.104,  tires  must  be  labeled  with 
information  indicating  their  relative 
performance  in  the  areas  of  treadwear, 
traction,  and  temperature  resistance.  For 
the  purpose  of  evaluating  treadwear 
performance,  NHTSA  estabUshed  a  400 
mile  roadway  course  near  San  Angelo, 
Texas,  which  is  designed  to  produce 
treadwear  rates  that  are  generally 
representative  of  those  encountered  by 
tires  in  public  use.  Under  the  UTQG 
standards,  the  projected  mileage 
obtained  for  tested  tires  must  be 
corrected  to  account  for  environmental 
and  other  variations  that  occur  diuing 
testing  on  the  course.  This  is  done  by 
comparing  the  performance  of  the  tested 
tires  to  that  of  course  monitoring  tires 
run  in  the  same  ctmvoy.  The  course 
monitoring  tires  are  specially 
manufactured  under  controlled 
conditions  so  that  they  can  be  used  as 
a  grading  standard,  and  are  made 
available  by  NHTSA  for  purchase  at  the 
San  Angelo  test  facility. 

The  mle  further  noted  that  an  audit 
conducted  by  the  Department  of 
Transportation's  Office  of  Inspector 
General  (OIG)  concluded  that  NHTSA 
was  not  recovering  the  full  cost  of  the 
course  monitoring  tires  that  it  sells  at 
San  Angelo,  contrary  to  the 
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requiiemenfts  of  Office  of  Management 
and  Budget  (OMB)  Circular  A-25, 
which  establishes  Federal  policy 
regarding  f^es  assessed  for  Government 
services  and  for  the  sale  or  use  of 
Govemmei]|t  goods  or  resources.  To 
address  these  deficiencies,  the  rule 
e8tablished'$379.00  as  the  fee  for  each 
course  monlitoring  tire  that  NHTSA  sells 
at  San  Angelo.  This  amoimt  was  the 
minimum  necessary  for  NHTSA  to 
recover  the  direct  and  indirect  costs  that 
it  incurs  in  furnishing  these  tires.  It  was 
derived  by  performing  the  following 
calculation  for  the  700  course 
monitoring  tires  that  are  purchased 
annually  by  NHTSA: 
Purchase  price  of  course  mon- 

itoring  tow  $175,000 

General  facility  costs  relating  to  - 

tires  ^ 3,400 

Warehouse  storage  fees  24,000 

Salaries  reiafing  to  tires 29,825 

Testing    fees   to    establish   base 

course  wear  rate  for  tires  32,800 

Total 5265,025 

Number  of  tires  purchased  annually=700 
$265,825+700=5378.61  cost  per  tire. 

Through  a  final  rule  published 
elsewhere  ip  this  issue  of  the  Federal 
Register,  N^SA  has  amended  the 
UTQG  Standards  to  revise  treadwear 
test  procedures  so  that  the  base  course 
wear  rate  of  course  monitoring  tires  is 
fixed  at  its  Current  value  of  1.34  mils  per 
thousand  n^les.  As  a  resiUt  of  this 
amendment,  NHTSA  will  no  longer 
perform  testingip  establish  a  base 
course  weaf  rate  for  newly  procured 
batches  of  oourse  monitoring  tires. 

So  that  tbe  government  recovers  no 
more  than  the  costs  that  it  actxially 
incurs  in  pooviding  these  tires,  testing 
expenses  am  being  eliminated  from  the 
formula  used  to  calculate  the  tires' 
purchase  piice.  As  shown  in  the  above 
calculationi  testing  expenses  to  establish 
a  base  courte  wear  rate  amoimt  to 
$32,800  for  the  700  tires  that  are 
purchased  tnnually  by  NHTSA.  By 
eliminating  these  expenses,  the  price 
that  is  charged  for  each  tire  may  be 
reduced  by  $47.00 
($32,8OO+700=$46.85).  NHTSA  is 
adding  one  dollar  to  the  purchase  price 
of  each  tire  to  cover  shipping  expenses 
it  incurs  for  the  delivery  of  tbese  tires 
to  the  San  Angelo  test  facility.  These 
expenses  aiOount  to  $880.00  for  each  lot 
of  700  tires  that  the  agency  receives 
($880.0(H700=$1.26).  With  these 
adjustment*,  the  purchase  price  for  each 
course  monitoring  tire  that  NHTSA  sells 
at  San  Angelo  has  now  been  set  at 
$333.00 
($379.00 -S47.00+$1.00=$333.00). 


Rukmaking  Analyaes  and  Notices 

1.  Executive  Order  12866  (Federal 
Regulatory  Planning  and  Review)  and 
DOT  Regulatory  Pcjicies  and  Procedures 

This  rulemaking  action  was  not 
reviewed  under  E.O.  12866.  NHTSA  has 
analyzed  this  rulemaking  action  and 
determined  that  it  is  not  "significant" 
within  the  meaning  of  the  Etepartment 
of  Transportation's  legulatory  policies 
and  procedures. 

2.  Regulatory  Flexibility  Act 

In  accordance  with  the  Regulatory 
Flexibility  Act,  NHTSA  has  evaluated 
the  effects  of  this  action  on  small 
entities.  Based  upon  this  evaluation,  I 
certify  that  the  amendment  resulting 
from  this  rulemaking  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  the  agency  has  not 
prepared  a  regidatory  flexibility 
analysis. 

The  ageney  believes  that  motor 
vehicle  and  tire  manufactxu^rs  and  tire 
brand  owners  typically  do  not  qualify  as 
small  entities.  This  amendment  may 
affect  small  businesses,  small 
organizations,  and  small  governmental 
units  to  the  extent  that  these  entities 
purchase  vehicles  and  tires. 

However,  because  this  amendment  is 
reducing  the  fett^at  NHTSA  charges  for 
course  monitoring  tires,  it  can  oidy  have 
a  beneficial  effect  on  these  entities. 

3.  Executive  Order  12612  (Federalism) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  rule  does  not  have  sufficient 
Federalism  implications  to  warrant 
preparation  of  a  Federalism  Assessment. 
No  State  laws  will  he  affected. 

4.  National  Environmental  Policy  Act 

The  agency  has  considered  the 
environmental  impUcations  of  this  rule 
in  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
determined  that  it  will  not  significantly 
affect  the  himian  ^ivironment. 

5.  Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980,  P.L.  96-511,  the 
agency  notes  that  there  are  no 
information  collection  requirements 
associated  with  this  rulemaking  action. 

6.  Civil  Justice  Reform 

This  rule  does  not  have  any 
retroactive  effect.  Under  section  103(d) 
of  the  National  T'-affic  and  Motor 
Vehicle  Safety  Act  (49  U.S.C.  30111), 
whenever  a  Federal  motor  vehicle  safety 


standard  is  in  eSiect.  a  state  may  not. 
adopt  or  maintain  a  safety  standard 
applicable  to  the  same  aspect  of 
performance  which  is  not  identical  to 
the  Federal  standard.  Section  105  of  the 
Act  (49  U.S.C.  30161)  sets  forth  a 
procedure  for  judicial  review  of  final 
rules  establishing,  amending  or  revoking 
Federal  motor  vehicle  safety  standards. 
That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  sidt 
in  court 

7.  Notice  and  Comment 

NHTSA  finds  that  prior  notice  and 
opportunity  for  comment  are 
uimecessary  under  5  U.S.C.  553(b)(3)(B) 
because  affected  members  of  the  public 
can  only  benefit  fi^m  the  fee  reduction 
that  is  accomplished  by  this 
amendment. 

List  of  Subjects  in  49  CFR  Part  575 

Consumer  protection,  Labeling.  Motor 
vehicle  safety.  Motor  vehicles.  Rubber 
and  rubber  products.  Tires. 

In  consideration  of  the  foregoing, 
§575.104,  Uniform  tire  quality  grading 
standards,  in  Title  49  of  the  Code  of 
Federal  Regulations  at  Part  575,  is 
amended  as  follows: 

PAFTT  575— {AMENDED] 

1.  The  authority  citation  for  Part  575 
will  continue  to  read  as  follows: 

Authority:  49  U.S.C.  322,  30111.  and 
30123;  delegation  of  authority  at  49  CFR  1.50 

2.  Appendix  D  to  §  575.1041  is 
amended  by  revising  paragraph  1  to 
read  as  follows:  | 

§  575. 1 04    Uniform  tire  quality  grading 
standards. 


Appendix  D — User  Fees 

1.  Course  Monitoring  Tires:  A  fee  of 
$333.00  will  be  assessed  ior  each  course 
monitoring  tire  purchased  from  NHTSA 
at  Goodfellow  Air  Force  Base.  San 
Angelo,  Texas.  This  fee  is  based  upon    - 
the  direct  and  indirect  costs  attributable 
to:  (a)  the  purchase  of  course  monitoring 
tires  by  NHTSA,  (b)  a  pro  rata  allocation 
of  salaries  and  general  facility  costs 
associated  with  maintenance  of  the 
tires,  and  (c)  warehouse  storage  fees  for 
the  tires. 


Issued  on:  August  6, 1996. 
Ricardo  Martinez, 
Administrator. 

(PR  Doc.  96-22949  Filed  9-10-96;  8:45  am] 
SnjJNQ  COOE  4S10-6S-P  y 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosptieric 
Administration 

50  CFR  Part  648 

[Doclwt  No.  960830238-623a-O1;  I.D. 
062096B] 

RIN0648^J07 

Rsheries  of  the  Norttieastsm  United 
States;  Northeast  Multispecies 
Hshery;  Framewroric  Adjustment  15 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NCAA), 
Commerce.  -^     ^. 

ACTION:  Final  rule. 

SUMMARY:  NMFS  issues  this  final  rule  to 
implement  measures  contained  in 
Framework  Adjustment  15  to  the 
Northeast  Multispecies  Fishery 
Management  Plan  (FMP).  This  rule 
extends  the  timing  of  the  Mid-coast 
Closiu*  Area  for  vessels  fishing  with 
sink  gillnet  gear  from  the  current 
November  through  December  period  to 
September  15  through  December  31. 
The  intent  of  this  action  is  to  reduce 
further  the  incidental  mortality  of 
harbor  porpoise  in  the  Gulf  of  Maine 
sink  gillnet  fishery  to  meet  porpoise 
bycatch  reduction  goals.  This  rule  also 
makes  several  corrections  to  the 
regvdatory  text. 

EFFECTIVE  DATE:  September  6, 1996. 
ADDRESSES:  Copies  of  Amendment  7  to 
the  Northeast  Multispecies  Fishery 
Management  Plan  (Ainendment  7),  its 
regulatory  impact  review  (RIR)  and  the 
final  regulatory  flexibility  analysis 
(FRFA)  contained  with  the  RIR,  its  final 
supplemental  environmental  impact 
statement  (FSEIS),  and  Framework 
Adjustment  15  documents  are  available 
upon  request  from  Christopher  Kellogg, 
Acting  Ebcecutive  Director,  New  England 
Fishery  Management  Council  (Coxmcil), 
5  Broadway,  Saugus,  MA  01906-1097. 
FOR  FURTt^R  INFORMATION  CONTACT:  E. 
Martin  Jaffe,  NMFS.  Fishery  Policy 
Analyst,  508-281-9272. 
SUPPLEMENTARY  INFORMATION: 

Background 

In  1993,  at  the  request  of  NMFS,  the 
Council  agreed  to  develop  a  strategy  to 
reduce  the  bycatch  of  harbor  porpoise  in 
the  Gulf  of  Maine  sink  gillnet  fishery  by 
integrating  a  mitigation  plan  with 
fishery  management  measuires. 
Subsequently,  one  of  Amendment  5's 
(59  FR  9872,  March  1, 1994)  principal 
objectives  was  to  reduce  the  bycatch  of 
harbor  porpoise  in  the  Gulf  of  Maine 
sink  gillnet  fishery  by  the  end  of  year  4 


of  the  plan's  implementation  to  a  level 
not  to  exceed  2  percent  of  the 
population,  based  on  the  best  available 
estimates  of  abundance  and  bycatch. 
Amendment  7  to  the  FMP  (61  FR  27710, 
May  31, 1996),  implemented  in  July 
1996  included  an  objective  for  harbor 
porpoise  that  was  revised  to  be 
consistent  with  the  1994  amendments  to 
the  Marine  Mammal  Protection  Act 
(MMPA).  The  Council's  new  provision 
requires  reductions  in  the  incidental 
mortality  and  serious  injury  of  harbor 
porpoise  in  the  Gulf  of  Maine  sink 
gillnet  fishery  to  the  potential  biological 
removal  (PBR)  level  identified  for  this 
stock  through  the  process  described  in 
section  117  of  the  MMPA  by  April  1, 
1997,  the  date  required  for  compliance 
with  section  118(f)(5)(A)  of  the  MMPA. 
Based  on  current  population  and  life 
history  information,  the  PBR  level  is  403 
animals  for  Gulf  of  Maine  harbor 
porpoise. 

In  view  of  the  Council's  revised 
objective,  which  is  to  reduce  the  harbor 
porpoise  bycatch  to  the  PBR  level  by 
April  1, 1997,  coupled  with  the  most 
recent  bycatch  estimate  (2,000  harbor 
porpoise  in  1994)  and  the  feet  that  the 
Mid-coast  Closure  Area  in  the  fall 
accounts  for  more  than  50  percent  of  the 
harbor  porpoise  bycatch  in  the  Gulf  of 
Maine,  management  action  is  necessary 
in  order  to  make  further  progress  toward 
the  Council's  bycatch  reduction  goals. 
The  1995  bycatch  estimate  is  not  yet 
available  but  is  expected  to  be 
somewhat  lower  than  the  most  recent 
tgaie  (2.000  animals  in  1994).  In 
addition,  analysis  of  recent  survey  data 
have  resulted  in  a  larger  population 
estimate  that  will  revise  the  PBR  level 
to  490  animals  (pending  approval  by  the 
Atlantic  Scientific  Review  Group). 
However,  there  is  no  preliminary 
information  that  indicates  that  the 
current  bycatch  approaches  even  the 
newly  projected  PBR  level  of  490 
animals. 

There  are  currently  four  time/area 
closures  in  place  to  protect  harbm 
porpoise.  This  action  extends  the 
existing  Mid-coast  Closure  Area  in  time 
to  sink  gillnet  gear  based  on  information 
collected  for  the  fall  period,  1990-95. 
During  the  September  through 
December  period  analyzed,  bycatch  was 
highest  in  October  and  November. 
September  and  December  were  months 
with  more  variability  but,  in  some  years, 
accounted  for  a  significant  percentage  of 
the  fall  bycatch.  Framework  Adjustment 
15  will  close  the  Mid-coast  Closure  Area 
to  gillnet  gear  from  September  15 
through  October  31.  Ttis  will  precede 
the  November  1  through  December  31 
closure  to  all  gear  capable  of  catching 
multispecies  and  wiU  result  in  a  total 


closure  period  for  gillnet  gear  in  this 
area  of  September  15  through  December' 
31. 

The  Coimcil,  in  consideration  of 
recommendations  by  the  Harbor 
Porpoise  Review  Team  (HPRT)  and 
Marine  Mammal  Committee,  proposed 
this  September  15  through  Octolwr  31 
additional  Mid-coast  Closure  Area 
period  and  also  requested  the  Director, 
Northeast  Region,  NMFS  (Regional 
Director),  to  investigate  the  possibiUty 
of  the  use  of  acoustic  deterrents  as  a 
condition  or  requirement  to  fish  with 
sink  gillnets  in  the  area  to  mitigate 
harbor  porpoise  bycatch.  The  Regional 
Director  a^«ed  to  investigate  the 
feasibility  of  further  use  of  the  devices 
in  a  concurrent  action. 

The  Council  is  making  this 
adjustment  to  the  regulations  under  the 
abbreviated  framework  rulemaking 
procedure  codified  at  50  CFR  part  648, 
subpart  F.  This  procedure  requires  the 
Council,  when  making  specifically 
allowed  adjustments  to  the  FMP.  to 
develop  and  analyze  the  actions  over 
the  span  of  at  least  two  Council 
meetings.  The  Council  must  provide  the 
public  with  advance  notice  of  both  the 
proposals  and  the  analysis  and 
opportunity  to  comment  on  them  prior 
to  and  at  a  second  Coimcil  meeting. 
Upon  review  of  the  analysis  and  public 
comment,  the  Council  may  recommend 
to  the  Regional  Director  that  the 
measures  be  published  as  a  final  rule  if 
certain  conditions  are  met  The  Regional 
Director  may  publish  the  measures  as  a 
final  rule,  or  as  a  proposed  rule  if 
additional  public  comment  is  needed. 

.This  final  rule  implements  an 
additional  closure  period  from 
September  15  through  October  31  and 
results  in  an  expanded  period  for  the 
Mid-coast  Closure  Area  for  vessels  using 
gillnet  gear.  This  area  will  thus  be 
closed  to  gillnet  gear  from  September  IS 
through  December  31  of  each  fishing 
year. 

This  issue  was  discussed  at  a  Marine 
Mammal  Committee  meeting  held  on 
May  21, 1996.  and  at  two  Council 
meetings,  the  minimum  required  under 
the  Northeast  Multispecies  FMP 
framework  adjustment  process.  Both 
Council  meetings  were  held  in  Danvers, 
MA.  the  first  on  June  5. 1996,  and  the 
second  on  July  17, 1996.  Dociunents 
simmiarizing  the  Council's  proposed 
action,  the  biological  analyses  upon 
which  this  decision  was  based,  and 
potential  economic  impacts  were 
available  for  public  review  5  days  prior 
to  the  second  meeting  required  imder 
the  framework  adjustment  process. 
Written  comments  were  accepted 
through  July  16, 1996.  Comments  on  the 
Coimcil 's  proposal  were  received  at 
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.meetings  £loin  individuals  and 
representatives  of  the  International 
Wildlife  Cealition,  Cape  Ann  Gillnetters 
Association  and  the  Mass  Netters 
Association. 

Finally,  ^s  rule  contains  corrections 
to  §  648.87»  Specifically,  incorrect 
paragraph  References  are  corrected  in 
§648.87.  ptragraphs  (b)(1)  and  (b)(2), 
and,  in  paragraph  (b)(2),  an  inconsistent 
reference  te  the  "Cape  Cod  South 
Closure  Alia"  is  corrected,  an  incorrect 
closure  date  is  corrected,  and  the  word 
"map"  is  changed  to  "chart". 

Camraents  and  Reqionses 

Commert.  Several  individuals 
addressed  tie  need  to  continue  to 
reduce  harV>r  porpoise  bycatch  in  the 
Mlmontha 

Responsa:  The  Council  concurred 
based  on  biological  analyses  provided 
by  the  Northeast  Fisheries  Science 
Center  (NEfSC)  and  the 
recommendation  of  the  HPRT. 
Informatioil  collected  during  1990-95 
indicates  a  pattern  of  high  takes  of 
harbor  por^ise  in  the  sink  gillnet 
fishery  throughout  the  fall  months.  The 
bycatch  is  highest,  however,  in  October 
and  November.  The  Mid-coast  Closure 
Area  is  already  closed  to  most  gear  to 
protect  mukispecies  finfish  during  the 
months  of  November  and  December 
under  Amendment  7  to  the  FMP.  TTie 
September  15  to  December  31  closure 
period  would  remain  in  effect  for  the 
sink  gillnet  fishery  to  protect  harbor 
porpoise  evbn  if  changes  occur  to  the 
closures  implemented,  for  multispedes 
conservation. 

Comment  Several  fishermen 
commented  that  the  MMPA  and  Council 
goal  of  reaching  the  PBR  level  by  April 
1997  is  neither  realistic  nor  warranted. 

Responset  The  PBR  level  goal  and  the 
process  for  determining  the  PBR  level 
have  a  stroqg  biological  basis  and  were 
developed  to  meet  requirements  of  other 
applicable  l^w.  This  includes  the 


MMPA,  which  was  reauthorized  in  1994 
to  include  the  PBR  level  stipulations. 

Adherence  to  Framework  Procedure 
Requirements 

The  Council  considered  the  public 
conunents  received  prior  to  making  its 
recommendation  to  the  Regional 
Director  imder  the  provisions  for 
abbreviated  rulemaking  in  this  FMP. 
The  Council  requested  publication  of 
these  management  measiues  as  a  final 
rule  after  considering  the  required 
factors  stipulated  under  the  framework 
measures  in  the  FMP,  50  CFR  648.90. 
and  has  provided  supporting  analyses 
for  each  factor  considered.  NMFS 
concurs. 

ClattificatiDn 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (AA)  finds  there  is 
good  cause  to  waive  prior  notice  and 
opportxmity  for  public  comment  under 
5  U.S.C.  553(b)(B).  Public  meetings  held 
by  the  Council  to  discuss  the 
management  measures  implemented  by 
this  rule  provided  adequate  prior  notice 
and  an  opportunity  for  public  comment 
to  be  heaird  and  considered.  The  AA 
finds  that  under  5  U.S.C.  S53(d),  the 
need  to  have  this  regulation  in  place  by 
September  15, 1996,  is  good  cause  to 
waive  the  30-day  delay  in  effectiveness 
of  this  regulation.  Delay  of 
implementation  of  this  regulation 
beyond  September  15, 1996,  would 
likely  impede  the  achievement  of  harbor 
porpoise  mortality  reduction  goals. 

Because  this  regulation  is  not  being 
published  as  a  general  notice  of 
proposed  rulemaking  under  5  U.S.C. 
553  or  any  other  law.  this  rule  is  exempt 
from  the  requirement  to  prepare  an 
initial  or  finial  regulatory  flexibility 
analysis  tmder  the  Reg\ilatory 
FlexibiUty  Act.  As  such,  none  has  been 
prepared. 

Inis  final  rule  has  been  determined  to 
be  not  significant  for  piirposes  of  E.O. 
12866. 


List  of  Sub|BCts  in  50  CFR  Part  648 

Fisheries.  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  Septe.'nber  5. 1996. 
N.  Foatn-. 

Deputy  Assistant  Adminiatiatorfor  Fisheries, 
National  marine  Fisheries  Serrice. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  648  is  amended 
to  read  as  follows: 

PART  64€— FISHERIES  OF  THE 
NORTHEASTERN  UNITED  STATES 

1.  The  authority  citation  for  part  648 
continues  to  read  as  follows: 

Audioritjn  16  U.S.C.  1801  et  seq. 

2.  In  §  648.87,  paragraph  (b)(1)  and 
the  heading  and  first  sentence  of 
paragraph  (b)(2)  are  revised  to  read  as 
follows: 

§648.87    Sink  gillnet  requirements  to 
reduce  harbor  porpoise  takes. 

(b)  •  *  • 

(1)  Mid-coast  Closure  Area.  From 
March  25  through  April  25  and  from 
September  15  through  October  31  of 
each  fishing  year,  the  restrictions  and 
requirements  specified  in  paragraph  (b) 
of  this  section  apply  to  the  Mid-coast 
Closure  Area,  as  defined  under 

§  648.81(g)(1). 

(2)  Cape  Cod  South  Closure  Area. 
From  March  1  through  March  30  of  each 
fishing  year,  the  restrictions  and 
requirements  specified  in  paragraph  (b) 
of  this  section  apply  to  the  Cape  Cod 
South  Closure  Area  (copies  of  a  chart 
depicting  this  area  are  available  from 
the  R^onal  Director  upon  request), 
which  is  the  area  bounded  by  straight 
lines  connecting  the  folloMong  points  in 
the  order  stated.  *  *  • 

•        •        •        *        • 

[PR  Doc  96-23190  Piled  9-6-96;  11:37  am] 
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FARM  CREDIT  ADMINISTRATION 

12  CFR  Part  615 
RIN  3062-AB68 

Funding  and  Hscal  Affairs,  Loan 
Policies  and  Operations,  and  Funding 
Operatiorts;  Foreign  Denominated  Debt 

aqbicy:  Farm  Credit  Administration. 
ACTION:  Resolution  of  advance  notice  of 
proposed  rulemaking. 

summary:  The  Farm  Credit 
Administration  (FCA)  Board  gives 
notice  that  no  amendments  to  FCA 
regulations  are  planned  as  a  result  of  the 
Advance  Notice  of  Proposed 
Rulemaking  (ANPRM)  concerning  the 
proposed  issuance  of  Farm  Credit 
securities  denominated  in  foreign 
currencies  by  the  Federal  Farm  Credit 
Banks  Funding  Corporation  (Funding 
Corporation),  on  behalf  of  the  Farm 
Credit  banks. 

FOR  FliRTHER  INFORMATION  CONTACT: 

Michael  J.  LaVerghetta,  Senior  Financial 
Analyst,  Office  of  Examination,  Farm 
Credit  Administration,  McLean,  VA 
22102-5090,  (703)  883-4498, 
or 
William  L.  Larsen,  Senior  Attorney, 
Office  of  General  Counsel,  Farm 
Credit  Administration,  McLean.  VA 
22102-5090.  (703)  883-4020.  TDD 
(703) 883-4444. 
SUPPLEMENTARY  INFORMATION:  The  FCA 
requested  public  comment  through  an     " 
ANPRM  on  November  24, 1995  (60  FR 
57963)  to  assist  it  in  determining 
whether  the  risks  relating  to  the 
issuance  of  Farm  Credit  debt  securities 
denominated  in  foreign  currencies  pose 
any  unique  safety  and  soundness 
concerns  that  needed  to  be  addressed 
through  amendments  to  FCA 
regulations.  The  comment  period  closed 
on  January  31, 1996. 

The  FCA  received  one  comment  letter 
on  the  ANPRM,  in  which  the  Funding 
Corporation  observed  that  the  risks  of 
issuing  foreign  currency  denominated 
debt  (FCDD)  could  be  managed  with 


standards  and  procedures  similar  to 
those  now  used  by  the  System  in 
interest  rate  swaps.  After  careful 
consideration,  the  FCA  has  determined 
that  issuance  of  FCDD  will  not  raise  any 
safety  and  soundness  concerns  that 
cannot  effectively  be  managed  through 
the  FCA  funding  approval  pr<x:ess  and 
other  FCA  guidance,  such  as  the 
bookletter  entitled  "Guidelines  for 
Utilizing  Derivative  Products." 

The  FCA  noted  in  the  ANPRM  that 
current  §  615.5450(b)  under  subpart  O, 
which  specifies  that  System  securities 
shall  be  issued  in  denominations  of 
$1000,  $5000  or  multiples  thereof,  could 
be  interpreted  to  apply  to  System 
issuance  of  FCDD.  However,  the  FCA 
interprets  subpart  O  to  apply  only  to  the 
Federal  Reserve  Banks'  book-entry 
procediu'es  for  issuance  of  domestic 
debt  securities  and  not  to  the  issuance 
of  FCDD.  Thus,  no  changes  to 
§  615.5450  of  subpart  O  are  necessary. 

On  November  17, 1995,  the  FCA 
adopted  an  interim  rule  establishing  a 
new  subpart  P  that  differentiates 
Systemwide  debt  sectunties  distributed 
outside  the  United  States  from  those 
issued  through  the  Federal  Reserve 
Banks  under  existing  Funding 
Corporation  programs. '  Issuances  of 
FCDD  by  the  Funding  Corporation,  on 
behalf  of  the  banks,  under  the  Farm 
Credit  System's  Global  Debt  Program 
shall  be  guided  by  subpart  P  and  will  be 
subject  to  the  FCA  funding  approval 
process.  Accordingly,  the  FCA  does  not 
plan  any  further  rulemaking  at  this  time 
in  coimection  with  the  issuance  of 
Systemwide  debt  securities 
denominated  in  foreign  currencies. 

Dated:  August  29, 1996. 
Floyd  Fitfaian, 

Secretary,  Farm  Credit  Administration  Board. 
(PR  Doa  96-23240  Filed  9-10-96;  8:45  ami 
BIUMO  CODE  a7D»-«1-P 


■  See  60  FR  57916  (November  24,  1995).  The  rule 
also  clarified  the  Funding  Corporation's  statutory 
authority  to:  (1)  use  more  than  one  fiscal  agent  for 
issuance  of  Systemwide  debt  securities:  and  (2) 
employ  fiscal  agents  other  than  Federal  Reserve 
Banks  for  issuance  of  Systemwide  debt  securities  in 
foreign  capital  markets.  The  FCA  adopted  the 
interim  rule  as  final  on  March  1. 1996  (61  FR 
12015). 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Doctot  Na  9e-NM-ie4-ADl 

RIN2120-nAAS4 

Airworthiness  Directives;  Airtxis 
Industrie  Model  A320  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airwoilhiness 
directive  (AD),  applicable  to  certain 
Airbus  Model  A320  series  airplanes, 
that  currently  requires  repetitive  visual 
inspections  and  end-float  checks  of  the 
ram  air  turbine  (RAT),  and  replacement 
of  the  RAT,  if  necessary.  This  new 
action  would  require  installation  of  a 
modified  RAT,  which  would  constitute 
terminating  action  for  the  currently 
required  inspections.  This  proposal  is 
prompted  by  the  development  of  a 
modification  of  the  RAT  that  positively 
addresses  the  imsafe  condition.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  the  RAT  fit>m 
breaking  away  from  it  support  leg, 
which  could  damage  the  airplane 
structure  and  systems,  and  could  injure 
ground  persoimel. 

DATES:  Comments  must  be  received  by 
October  21, 1996. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  9&-NM- 
164-AD,  160i  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rood  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chuck  Huber.  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
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1601  Lind  Aveqjie,  SW.,  Renton, 
Washington  9805S-40S6;  telephone 
(206)  227-2589;  fax  (206)  227-1149. 

8UPPLEMB4TKRY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposiad  ruje  by  submitting  such 
written  data^  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
con^dered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comn^ents  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  NimJber  96-NM-164-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  die  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
^fPRM  by  sijbmitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-103,  Attention:  Rules  Docket  No. 
96-NM-1641-AD,  1601  Lind  Avenue. 
SW.,  Rentoni.  Washington  98055-4056. 

Discussion 

Chi  January  4;  1994.  the  FAA  issued 
AD  94-01-11,  amendment  39-8793  (59 
FR  5462,  February  1. 1994).  apphcable 
to  Airbus  Mt>del  A320  series  airplanes 
equipped  with  certain  ram  air  turbines 
(RAT).  That  AD  requires  repetitive 
detailed  vis^l  inspections  and  end- 
float  checks<)f  the  RAT  to  detect  various 
discrepanci^,  and  replacement  of  the 
RAT  with  a  hew  RAT,  if  necessary.  That 
action  was  (prompted  by  at  least  two 
reports  indicating  that,  during  on- 
ground  functional  testing  of  the  RAT 
installed  on  these  airplanes,  the  RAT 
propeller  aslembly  separated  from  the 
support  leg.  In  one  case,  the  turbine  was 
fully  detached  from  the  leg  and  traveled 
4  meters  fonwards.  In  the  other  case,  the 


turbine  had  moved  18  mm  firom  the  leg, 
but  was  not  detached.  Investigation  of 
these  failures  revealed  that  the 
detachment  was  due  to  the  failure  of  the 
ball  bearings  associated  with  the 
propeller  assembly;  the  ball  bearii^s 
failed  as  a  result  of  excessive 
overloading  and  overtemperature.  The 
requirements  of  AD  94-01-11  are 
intended  to  prevent  the  RAT  from 
brea      o  away  from  its  support  leg, 
V    >■     could  damage  the  airplane 
&   uciure  and  systems,  and  could  injure 
groimd  personnel. 

Actions  Since  Issuance  of  PreviouB  Rule 

Since  the  issuance  of  that  AD,  the 
Direction  Genera le  de  I'Aviation  Civile 
(DGAC),  which  the  airworthiness 
authority  for  France,  has  advised  the 
FAA  that  manufacturer  has  developed  a 
modified  RAT  assembly  that  positively 
addresses  the  previous  problems 
experienced  with  the  RAT  on  the  Airbus 
Model  A320  series  airplanes. 

E:q>laBation  of  Relevant  Service 
Information 

Airbus  has  issued  Service  Bulletin  . 
A320-29-106S,  dated  February  28, 
1995.  which  describes  procedures  for 
installing  a  new  modified  RAT. 
identified  as  Modification  24701.  The 
modified  RAT  includes  an  improved 
ball  bearing  that  is  not  susceptible  to  the 
overloading  and  overtemperature 
problems  experienced  previously.  The 
DGAC  classified  this  service  bulletin  as 
mandatory  and  issued  French 
airworthiness  directive  (CN)  93-057- 
041(B)Rl,  dated  June  7, 1995,  in  order 
to  assure  the  continued  airworthiness  of 
these  airplanes  in  France. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29]  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DCAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would 


supersede  AD  94-01-11.  It  would 
continue  to  require  repetitive  visual 
inspections  and  «id-float  checks  of  the 
RAT,  and  replacement  of  the  RAT.  if 
necessary.  It  also  would  require  the 
installation  of  the  new  modified  RAT 
(Modification  24701)  as  terminating 
action  for  the  repetitive  inspections.  The 
modification  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

This  proposed  action  also  would  limit 
the  applicability  of  the  AD  to  only 
airplanes  on  which  Modification  24701 
has  not  been  installed.  This 
modification  was  installed  prior  to 
delivery  on  airplanes  having 
manufacturer's  serial  number  (MSN) 
455.  471.  531.  and  subsequent. 

Cost  Impact 

There  are  approximately  94  Airbus 
Model  A320  series  airplanes  of  U.S. 
registry  that  would  be  affected  by  this  ' 
proposed  AD. 

The  inspections/checks  that  are 
currently  required  by  AD  94-01-11  take 
approximately  1  work  hour  per  airplane 
to  accompUsh,  at  an  average  labor  rate 
of  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  on  U.S. 
operators  of  the  current  inspection/ 
check  requirement  is  estimated  to  be 
$5,640,  or  $60  per  airplane,  per 
inspection/check. 

The  terminating  modification  that  is 
proposed  in  this  AD  action  would  take 
approximately  74  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  would  be  provided  by 
the  manufacturer  at  no  cost  to  operators. 
Based  on  these  figures,  the  cost  impact 
on  U.S.  operators  of  the  proposed 
modification  requirement  of  this  AD  is 
estimated  to  be  $417,360.  or  $4,440  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 
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For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES.  -' .     .    - 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safiaty. 

The  Proposed  Amendment 

Accordingly,  piu^uant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3d— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Anthority:  49  IJ.S.C.  106(g),  40113,  44701. 

S  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-8793  (59  FR 
4562,  February  1, 1994),  and  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

Airbus  Industrie:  Docket  96-NM-164-AD. 

Supersedes  AO  94-01-11,  amendment 

39-«793. 
Applicability:  Model  A320-111,  -211, 
-212,  -214,  -231,  and  -232  series  airplanes; 
on  which  Airbus  Industrie  Modiflcation 
24701  (as  described  in^  Airbus  Service 
Bulletin  A320-29-1065,  dated  February  28, 
1995)  has  not  been  installed;  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effisct  of  the  modification,  alteration,  or 
repair  on  the  unsafis^  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  acUons  to  address  it 


Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  tJhe  RAT  ftom  breaking  away 
from  its  support  leg,  which  could  damage  tlie 
airplane  structure  and  systems,  and  could 
injure  ground  personnel,  aconnplish  the 
following: 

(a)  Perform  a  detailed  visual  inspection 

'  and  an  end-float  check  of  the  RAT  between 
turbine  and  leg,  in  accordance  with  Airbus 
Industrie  Service  Bulletin  A320-29-1061, 
dated  April  13. 1993,  at  the  earliest  of  the 
times  specified  in  paragraph  (a)(1),  (a)(2),  at 
(a)(3)  of  this  AD: 

(1)  Within  the  next  450  flight  hours  after 
March  3, 1994  (the  effiactive  date  of  AD  94- 
01-11,  amendment  39-8793);  or 

(2)  Before  and  after  the  first  functional 
ground  check  of  the  RAT  that  is  performed 
after  March  3, 1994;  or 

(3)  After  the  first  in-flight  deployment  of 
the  RAT  that  occurs  after  March  3, 1994. 

(b)  If  no  discrepancy  is  detected,  repeat  the 
detailed  visual  inspection  and  the  end-float 
check  after  each  functional  ground  check  of 
the  RAT,  and  after  each  in-flight  deployment 
of  the  RAT. 

Note  2:  Airbus  Industrie  Service  Bulletin 
A320-29-1061.  dated  April  13. 1993, 
references  Dowty  Aerospace  Service  Bulletin 
600-29-171,  dated  )anuary  4, 1993,  which 
provides  specific  descriptions  of  the 
discrepancies  in  paragraph  2  of  that  service 
bulletin. 

Note  3:  The  discrepancies  that  are 
addressed  in  this  AD  can  only  occur  during 
use  of  the  RAT,  and  not  doring  stowage  of 
the  RAT;  therefore,  it  is  not  necessary  to 
perform  the  repetitive  inspections  and  end- 
float  checks  before  each  functional  ground 
check  of  the  RAT  if  the  RAT  has  not  been 
used  since  the  preceding  inspection. 

(c)  If  any  discrepancy  is  detected  as  a  result 
of  any  detailed  visual  inspection  required  by 
this  AD,  prior  to  further  flight,  accomplish 
the  requirements  of  either  paragraph  (c)(1)  or 
(c)(2)  of  this  AD. 

(1)  Replace  the  RAT  in  accordance  with 
Airbus  Industrie  Service  Bulletin  A320-29- 
1061,  dated  April  13, 1993;  and  after 
replacement,  repeat  the  detailed  visual 
inspection  and  the  end-float  check  required 
by  paragraph  (a)  of  this  AD.  Thereafter, 
repeat  the  detailed  visual  inspection  and  the 
end-float  check  after  each  functional  ground 
check  of  the  RAT,  and  after  each  in-flight 
deployment  of  the  RAT.  Or 

(2)  Install  a  new  modified  RAT 
(Modification  24701)  in  accordance  with 
Airbus  Service  Bulletin  A320-29-1065, 
dated  February  28, 1995.  Installation  of  this 
modification  constitutes  terminating  action 
for  the  repetitive  visual  inspections  and  end- 
float  checks  required  by  this  AD. 

(d)  Within  2  yeers  after  the  effective  date 
of  this  AD,  install  a  new  modified  RAT 
(Modification  24701)  in  accordance  with 
Airbus  Service  Bulletin  A320-29-1065, 
dated  February  28, 1995.  Installation  of  this 
modification  constitutes  terminating  action 
for  the  repetitive  visual  inspections  and  end- 
float  checks  required  by  this  AD. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 


Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspiector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  4:  Information  concerning  the 
existerM:e  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any  may  be 
obtained  from  the  Standardization  Blanch, 
ANM-113. 

(f)  Special  flight  permits  may  be  issued  in 
acconunce  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  R^ulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on 
September  4, 1996. 
DarreU  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  96-23102  Filed  9-10-96:  8:45  am] 
aiLUNB  oooa  4*10-tS-U 
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RIN2120-AAM 

Airworthiness  Directives;  Saab  Model 
SAAB  SF340A  and  SAAB  340B  Series 
Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTKM:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Saab  Model  SAAB  SF340A  and 
SAAB  340B  series  airplanes.  This 
proposal  would  require  inspections  to 
detect  damage  or  cracking  of  the 
forward  and  aft  attachment  lugs  of  the 
flap  fittings  at  wing  station  (WS)  123.38; 
an  inspection  to  verify  that  the  sizes  of 
the  holes  of  the  flap  fittings  are  within 
specified  limits  and  to  ensure  that  the 
swaged  bushings  are  not  loose;  and 
modification  of  the  flap  fittings.  This 
proposal  is  prompted  by  a  report  of 
jamming  of  a  flap  due  to  incorrect 
tolerances  of  the  flap-hinge  installation, 
which  caused  high  bearing  stress  on  the 
bushings  in  the  flap  fittings.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  such  high  bearing 
stress,  which  could  result  in  wear  on  the 
bushings,  cracking  of  the  flap  fittings, 
and  breakage  of  the  lugs;  these 
conditions  could  result  in  jamming  of 
the  flaps  and  consequent  reduced 
controllability  of  the  airplane. 
DATES:  Comments  must  be  received  by 
October  21, 1996. 
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ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Difectorate,  ANM-103, 
Attention:  Ailes  Docket  No.  95-NM- 
201-AD,  1601  Lind  Avenue,  SW.. 
Renton.  Wafhington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  mformation  referenced  in 
the  proposed  rule  may  be  obtained  firom 
SAAB  AiroBft  AB,  SAAB  Aircraft 
Product  Support.  S-581.88.  Linkoping, 
Sweden.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  Hardet,  Aerospace  Engineer. 
Standardization  Branch,  ANM-113, 
FAA.  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW..  Renton, 
Washington  98055—4056;  telephone 
(206)  227-1^21;  fax  (206)  227-1149. 

SUPPt-EMENTif^RY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  nie  by  submitting  such 
written  data  views,  or  arguments  as 
they  may  desire.  Commimications  shall 
identify  the  Joules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  abbve.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  n|le.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  eegulatory.  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  th*  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  m\h  tlie  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  i|i  response  to  this  notice 
mxist  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Nuaber  95-NM-201-AD."  The 
postcard  wiU  be  date  stamped  and 
retiimed  to  the  commenter. 

AvailabilitjT  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Tran^KWt  Airplane  Directorate. 


ANM-1C3,  Attention:  Rules  Docket  No. 
95-NM-201-AD.  1601  Lind  Avenue. 
SW..  Renton,  Washington  98055-4056. 

Discuauon 

The  Luftfertsverket  (LFV),  which  is 
the  airworthiness  authority  for  Sweden, 
recently  notified  the  FAA  that  an  imsafe 
condition  may  exxsi  on  certain  Saab 
Model  SAAB  SF340A  and  SAAB  340B 
series  airplanes.  The  LFV  advises  that  it 
received  a  report  indicating  that  one  of 
the  flaps  on  one  airplane  januned 
because  the  rear  lug  of  one  of  the  flap 
fittings  at  wing  station  (WS)  123.38  was 
broken  and  the  bushing  in  the  lug  was 
worn.  Investigation  revealed  that  the 
bushings  in  the  flap  fittings  were 
subjected  to  high  bearing  stress  due  to 
incorrect  tolerances  in  the  initial  design 
of  the  flap-hinge  installation.  This 
conditicm  can  result  in  wear  on  the 
bushings,  cracking  of  the  flap  fittings, 
and  breakage  of  the  lugs  on  the  flap 
fittings.  These  conditions,  if  not 
corrected,  could  result  in  jamming  of 
the  flaps  and  consequent  reduced 
controllabiUty  of  the  airplane. 

Explanation  of  Relevant  Service 
Infoimation 

Saab  has  issued  Service  Bulletin 
SAAB  340-57-027,  Revision  01,  dated 
June  30, 1995,  which  describes 
procedures  for  repetitive  visual 
inspections  to  detect  damage  or  cracking 
of  the  forward  and  aft  attad^ent  lugs 
of  the  flap  fittings  at  WS  123.38. 

For  airplanes  on  which  emy  cracking 
or  damage  is  found  during  the  visual 
inspection,  the  service  bulletin 
describes  procedures  for  installation  of 
new  improved  flap  fittings  and 
installation  of  improved  bushings 
(Modification  2628— Part  3).  This 
modification  involves  replacing  the  flap 
fittings  and  installing  the  flap  hinge  to 
the  flap  fittings. 

The  servicebulletin  also  describes 
procedures  for  an  eventiial  inspection  to 
verify  that  the  sizes  of  the  inboard  and 
outboard  holes  (swaged  bushings)  of  the 
flap  fittings  ara  within  specified  limits, 
and  to  ensure  that  the  swaged  bushings 
are  not  loose. 

For  airplanes  on  whidi  the  sizes  of 
the  inboard  and  outboard  holes  are 
within  specified  limits  and  on  which  no 
loose  swaged  bushings  are  found,  the 
service  bulletin  describes  procedures  for 
installation  of  improved  bushings 
(Modification  2628— Part  1).  This 
modification  involves  attaching  the  flap 
hinge  to  the  flap  fittings,  torquing  the 
nuts,  and  installing  new  cotter  pins. 

For  airplanes  on  which  the  size  of  any 
hole  is  outside  specified  limits  or  on 
which  any  loose  swaged  bushing  is 
found,  the  service  bulletin  describes 
procedures  for  installation  of  oversize 


bushings  in  the  flap  fittings,  and 
installation  of  improved  bushings 
(Modification  2628— Part  2).  This 
modification  entails  removing  and 
replacing  the  swaged  bushings: 
increasing  the  hole  for  the  floating 
bushings  to  oversize  dimensions;  and 
performing  an  eddy  ciurent  inspection 
to  detect  cracking  of  the  holes. 

Installation  of  improved  bushings 
(with  a  flange)  will  prevent  damage  and 
cracking  as  a  result  of  high  bearing 
stress  on  the  bushings. 

The  LFV  classified  this  service 
bulletin  as  mandatory  and  issued 
Swedish  airworthiness  directive  SAD 
No.  1-072.  dated  April  21. 1995.  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
Sweden. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  Sweden  and  are  type 
certificated  for  operation  in  the  United 
States  imder  the  provisions  of  section 
2 1 .  29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  {drworthiness 
agreement.  Piu^uant  to  this  bilateral 
airworthiness  agreement,  the  LFV  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  LFV, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  the  proposed  AD  would 
require  repetitive  vis\ial  inspections  to 
detect  damage  or  cracking  of  the 
forward  and  aft  attachment  lugs  of  the 
flap  fittings  at  WS  123.38;  an  eventual 
inspection  to  verify  that  the  sizes  of  the 
inboard  and  outboard  holes  (swaged 
bushings)  of  the  flap  fittings  are  within 
specified  limits  and  to  ensure  that  the 
swaged  bushings  are  not  loose;  and 
modification  of  the  flap  fittings.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

Cost  Impact 

The  FAA  estimates  that  224  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomphsh  the  proposed  visual 
inspection,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Based  on 
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these  figvues.-the  cost  impact  of  the 
proposed  visual  inspections  on  U.S. 
operators  is  estimated  to  be  $13,440,  or 
$60  per  airplane. 

For  operators  required  to  accomplish 
proposed  Modification  2628 — Part  1,  the 
FAA  estimates  that  it  would  take 
approximately  30  work  hours  per 
airplane  to  accomplish  it,  at  an  average 
labor  rate  of  $60  per  wcxk  hour. 
Required  parts  would  cost  $100  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  proposed  Modification  2628 — 
Part  1  on  U.S.  operators  is  estimated  to 
be  $1,900  per  airplane. 

For  operators  required  to  accomplish 
proposed  Modification  2628 — Part  2,  the 
FAA  estimates  that  it  would.take 
approximately  60  work  hours  per 
airplane  to  accomplish  it,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  would  cost  $100  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  proposed  Modification — Part 

2  on  U.S.  operators  is  estimated  to  be 
$3,700  per  airplane. 

For  operators  required  to  accomplish 
proposed  Modification  2628 — Part  3,  the 
'  FAA  estimates  that  it  would  take 
approximately  96  work  hours  per 
airplane  to  accomplish  it,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  would  cost  $1,400  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  proposed  Modification — Part 

3  on  U.S.  operators  is  estimated  to  be 
$7,160  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
'  Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative. 


on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  capticm 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Put  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amemiment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regtilations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g),  40113.  44701. 
}  39.13    [AmwKtod] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

SAAB  Aircraft  AB:  Docket  95-NM-201-AD. 

Applicability:  Model  SAAB  SF340A  series 
airplanes,  serial  numbers  004  through  159 
inclusive:  and  Model  SAAB  340B  series 
airplanes,  serial  numbers  160  through  379 
inclusive;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  p>erfonnance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  high  bearing  stress  on  the 
bushings  in  the  flap  fittings,  which  could 
result  in  jamming  of  the  flaps  and  consequent 
reduced  controllability  of  the  airplane, 
accomplish  the  following: 

(a)  Within  800  hours  time-in-service  after 
the  effective  date  of  this  AD:  Perform  a  visual 
inspection  to  detect  damage  or  cracking  of 
the  forward  and  aft  attachment  lugs  of  the 
flap  fittings  at  wing  station  (WS)  123.38,  in 
accordance  with  Saab  Service  Bulletin  SAAB 


340-57-027,  Revision  01.  dated  June  30, 

(1)  If  no  cracking  or  damage  is  found,  and 
the  flap  fittings  have  not  been  modified  or 
replaced,  repwat  the  visual  inspection 
thereafter  at  intervals  not  to  exceed  800  hours 
time-in-service. 

(2)  If  any  cracking  is  found,  prior  to  further 
flight,  replace  the  flap  fittings  with  new 
improved  flap  fittings,  and  install  improved 
bushings,  in  accordance  with  the 
Accomplishment  Instructions  (Modification 
2628  -  Part  3)  of  the  service  bulletin.  After 
this  modification  is  accomplished,  no  further 
action  is  required  by  this  ptaragreph. 

(b)  Within  4,500  hours  time-in-servicB  after 
the  eSective  date  of  this  AD,  perform  an 
inspection  to  determine  the  size  of  the 
inboard  and  outboard  holes  (swaged 
bushings)  of  the  flap  fittings,  and  to  detect 
loose  swaged  bushings,  in  accordance  with 
Saab  Service  Bulletin  SAAB  340-57-027. 
Revision  01,  dated  )une  30, 1995. 

(1)  If  the  sizes  of  the  lioles  are  within  the 
limits  specified  in  the  service  bulletin,  and 
if  no  loose  swaged  bushings  are  found,  prior 
to  further  flight,  install  improved  bushings  in 
accordance  with  the  Accomplishment 
Instructions  (Modification  2628 — Part  1)  of 
the  service  bulletin.  After  this  modification  is 
accomplished,  no  further  action  is  required 
by  this  AD. 

(2)  If  the  size  of  any  hole  is  outside  the 
limits  specified  in  the  service  bulletin,  or  if 
any  loose  swaged  bushing  is  found,  prior  to 
further  flight,  install  oversize  bushings  in  the 
flap  fittings,  and  install  improved  bushings, 
in  accordance  with  the  Accomplishment 
Instructions  (Modification  2628 — Part  2)  of 
the  service  bulletin.  After  this  modification  is 
accomplished,  no  further  action  is  required 
by  this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch.  ANM-113,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspiector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with^this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirerhents  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on 
September  4, 1996. 

Darr^M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  96-23101  Filed  »-10-96;  8:45  am] 
BNXMO  cooe  4ei»-13-U 
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14  CFR  Pan  39 

IQodMt  Na  95-MM-257-A01 

RlN2120-AJkd4 

Airworthiness  Directives;  de  Havilland 
Model  DHC-7  Series  Airpianea 

ACaiCY:  Faderal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

i , — 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AO)  that  is  applicable  to 
certain  de  Havilland  Model  DHC-7 
series  airplanes.  This  proposal  would 
require  modification  of  the  power 
control  relay  installation  of  the 
emergency  lights.  The  proposed  AD  al.so 
would  require  revising  the  FAA- 
approved  Aiip'^^^  Flight  Manual  to 
include  procedures  for  turning  off  and 
on  the  emetgency  lights  switch  in 
certain  conditions.  This  proposal  is 
prompted  by  a  report  that  the 
emergency  lights  do  not  automatically 
illuminate  ivhen  all  generated  electrical 
power  on  the  airplane  is  lost  and  the 
power  to  the  left  essential  bus  is 
maintained  from  the  aircraft  batteries. 
The  actions  specified  by  the  proposed 
AD  are  ihtehded  to  ensure  that  the 
emergency  lights  illuminate  when 
needed  in  an  emergency  situation. 
DATES:  Consents  must  be  received  by 
October  21. 1996. 
ADDRESSES:  Submit  comments  in 
triplicate  td  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  95-NM- 
257-AD,  leJDl  Lind  Avenue.  SW.. 
Renton,  Wa^iington  98055-1056.  * 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday  except 
Federal  holidays. 

The  servipe  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Bombardier.  Inc.,  Bombasdier  Regional 
Aircraft  Divnsion,  Garratt  Boulevard, 
Downsview,  Ontario  M3K  1Y5,  Canada. 
This  information  may  be  examined  at 
the  FAA,  T^sport  Airplane 
Directorate,,  1601  Lind  Avenue,  SW., 
Renton,  Wa^ington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wing  Chan,  Aerospace  Engineer, 
Systems  and  Flight  Test  Branch,  ANE- 
172,  FAA,  New  York  Aircraft 
CertificatioQ  Office,  Engine  and 
Propeller  Directorate,  10  Fifth  Street, 
Third  Floori  Valley  Stream,  New  York; 
telephone  (516)  256-7511;  fax  (^16) 
568-2716. 


SUPPLEMBITARy  INFORMATION: 
Qmiinaits  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  t^ie 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  namber  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  inVited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  th6  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-257-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
95-NM-257-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

Transport  Canada  Aviation,  which  is 
the  airworthiness  authority  for  Canada, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  de 
Havilland  Model  DHC-7  series 
airplanes.  Transport  Canada  Aviation 
advises  that  the  emergency  lights  do  not 
automatically  illuminate  when  all 
generated  electrical  power  on  the 
airplane  is  lost  and  the  power  to  the  left 
essential  bus  is  maintained  from  the 
aircraft  batteries.  This  condition,  if  not 
corrected,  could  result  in  the  failure  of 
the  emergency  lights  to  illuminate  when 
needed  in  an  emergency  situation. 

Explanation  of  Relevant  Service 
Infonnation 

Bombardier  has  issued  Service 
Bulletin  S.B.  7-33-23,  Revision  'A', 
dated  October  20, 1995  (Modification  7/ 


2622),  which  describes  procedures  for 
modification  of  the  power  control  relay 
installation  of  the  emergency  lights.  The 
modification  involves  installation  of  a 
new  relay  assembly  and  connection  of 
the  wires  to  the  terminal  block.  The 
modification  will  provide  direct   . 
monitoring  of  each  generator  control 
unit,  and  upon  loss  of  all  DC  generators, 
the  emergency  lights  will  be  activated 
by  the  emergency  light  batteries. 
Transport  Canada  Aviation  classified 
this  service  bulletin  as  mandatory  and 
issued  Canadian  airwortliiness  directive 
CF-g5-03,  dated  March  9, 1995,  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
Canada. 

Bombardier  also  has  issued  Dash  7 
Flight  Manual  PSM  1-71A-1A,  Revision 
39.  dated  August  22, 1994,  which 
describes  procedures  for  turning  off  the 
emergency  lights  switch  following 
accomplishment  of  Modification  7/ 
2622.  The  flight  manual  also  describes 
procedures  turning  on  the  emergency 
lights  switch,  if  the  emergency  lights  are 
required. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  Canada  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Ihirsuant  to 
this  bilateral  airworthiness  agreement. 
Transport  Canada  Aviation  has  kept  the 
FAA  informed  of  the  situation  described 
above.  The  FAA  has  examined  the 
findings  of  Transport  Canada  Aviation, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  the  proposed  AD  vrauld 
require  modification  of  the  power 
control  relay  installation  of  the 
emergency  lights.  Following 
accomplishment  of  the  proposed 
modification,  the  proposed  AD  also 
would  require  revising  the  Limitations 
Section  of  the  FAA-approved  Airplane 
Flight  Manual  to  include  procedures  for 
turning  off  and  on  the  emergency  lights 
switch.  The  actions  would  be  required 
to  be  accomplished  in  accordance  with 
the  service  bulletin  and  flight  manual., 
described  previously. 
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Cost  Impact 

The  FAA  estimates  that  47  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD. 

It  would  take  approximately  4  work 
hours  per  airplane  to  accomplish  the 
proposed  modincation,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $2,713  per-airplane. 
Based  on  these  figures,  the  cost  impact 
of  the  modification  proposed  by  this  AD 
on  U.S.  operators  is  estimated  to  be 
$138,791,  or  $2,953  per  airplane. 

It  would  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 
proposed  AFM  revision,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
AFM  revision  proposed  by  this  AD  on 
U.S.  operators  is  estimated  to  be  $2,820, 
or  $60  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
woidd  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  vdth  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 


Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  d»— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113. 44701. 

139.13    [Anwndadg 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

De  HavilUnd,  Inc.:  Docket  95-NM-2S7-AD. 

ApplicabilityrModel  DHC-7  series 
airplanes,  serial  numbers  003  through  113 
inclusive,  certificated  in  any  category. 

Note  1 :  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  raodified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  imsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  that  the  emeigency  lights 
illuminate  when  needed  in  an  emergency 
situation,  accomplish  the  following: 

(a)  Within  6  months  after  the  effective  date 
of  this  AD,  modify  the  power  control  relay 
installation  of  the  emergency  lights,  in 
accordance  with  de  Havilland  Service 
Bulletin  S.B.  7-33-23,  Revision  'A',  dated 
October  20,  1995. 

(b)  Following  accomplishment  of 
paragraph  (a)  of  this  AD,  revise  the 
Limitations  Section  of  the  FAA-approved 
Airplane  Flight  Manual  (AFM)  by  inserting  a 
copy  of  de  Havilland  Dash  7  Flight  Manual 
PSM  1-71A-1A,  Revision  39,  dated  August 
22, 1994.  into  the  AFM. 

(c)  An  alternative  method  of  complfance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  Yorli 
Aircraft  Certification  Office  (AOO),  FAA, 
Engine  and  Propeller  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  York  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  New  York  AGO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 


a  location  where  the  mquirements  of  this  AD 
can  be  accomplished.  % 

Issued  in  Renton,  Washington,  on 
September  4. 1996. 
Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  9ft-23100  Filed  9-10-96;  8:45  am) 
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14  CFR  Part  39 

[Docket  No.  96-NM-17»-AD] 

RIN2120-AA64 

Airworthiness  Directlvos;  Airtxis  Modal 
A320  Series  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
sitpersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Airbus  Model  A320  series  airplanes, 
that  currently  requires  inspections  to 
detect  chafing  of  the  wire  looms 
(bundles)  in  the  wing  and  the  horizontal 
stabilizer;  and  repair  or  replacement, 
protection,  and  realignment,  if 
necessary.  This  proposal  would  require 
that  those  actions  also  be  accomplished 
in  certain  areas  of  the  main  landing  gear 
(MLG)  bays.  This  proposal  also  would 
require  installation  of  protective  sleeves 
around  the  wire  bundles,  and 
realignment  of  bundles  that  are  not 
guided  centrally  into  the  conduit  end 
fittings,  which  constitutes  terminating 
action  for  the  repetitive  inspections. 
This  proposal  is  prompted  by  a  report 
that  electrical  ^ort  circuiting  could 
occur  in  the  wire  bundles  in  the  MLG 
bays.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
such  electrical  short  circuiting  due  to 
chafing  of  the  wire  bundles  in  the  wing, 
horizontal  stabilizer,  or  MLG  bays. 
DATES:  Comments  must  be  received  by 
October  21, 1996. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  95-NM- 
176-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
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the  FAA,  Transport  Airplane 
Directorate,  16V1  Lind  Avenue,  SW., 
Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Backman,  Aerospace  Engineer, 
Standardisation  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue.  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-f2797:  fax  (206)  227-1149. 

SUPPI-BMaCTARY  INFORMATION: 

CiHnmeiitt  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  dqta,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  niunber  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  cm  or  before  the  closing  date 
for  conmients,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  propoied  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rutes  Docket  for  examinati(Hi  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commetiters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statemefit  is  made:  "Comments  to 
Docket  Number  95-NM-176-AD."  The 
postcard  v^ill  be  date  stamped  and 
returned  tb  the  commenter. 

Availability  of  NPRMs 

Any  petson  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-10^,  Attention:  Rules  Docket  No. 
95-NM-176-AD.  1601  Lind  Avenue. 
SW.,  Rentpn,  Washington  98055-^1056. 

Diflcussioii 

On  September  30, 1992,  the  FAA 
issued  AO  92-22-02.  amendment  39- 
8388  (57  fR  48957,  October  29. 1992), 
applicablf  to  certain  Airbus  Model 
A320  series  airplanes,  to  require 
inspections  to  detect  chafing  of  the  wire 
looms  (bi«idles)  in  the  wing  and  the 
horizontal  stabilizer,  and  repair  or 
replacement,  protection,  and 
realignm^t,  if  necessary.  That  action 


was  prompted  by  an  incident  in  which 
short  circuiting  of  a  wire  bundle  caused 
fire  extinguishant  to  discharge  and  pop 
the  circuit  breaker  for  a  brake  fan.  llie 
requirements  of  that  AD  are  intended  to 
prevent  electrical  short  circuiting  due  to 
chafing  of  the  wire  bundles  in  the  wing 
and  the  horizontal  stabilizer. 

Actions  Since  Issuance  of  Previons  Rale 

Since  the  issuance  of  that  AD,  the 
Direction  Generale  de  1' Aviation  Qvile 
(DGAC),  which  is  the  airwOTthiness 
authority  for  France,  has  advised  the 
FAA  that  chafing  of  the  wire  bundles 
and  subsequent  electrical  short 
circuiting  also  could  occur  in  the  main 
landing  gear  (MLG)  bays.  This  condition 
presents  the  same  unsafe  condition  that 
was  addressed  by  AD92-22-02. 

Additionally,  the  DGAC  has  advised 
that  protection  of  the  wire  bundle  is 
necessary  following  any  repair  or 
replacement  of  a  wire  to  prevent  further 
wire  damage. 

Explanation  of  Relevant  Service 
Information 

Airbus  has  issued  Service  Bulletin 
A32&-24-1044,  Revision  3.  dated  March 
12, 1993.  Although  Revision  3  of  the 
service  bulletin  is  essentially  the  same 
as  Revision  2,  it  adds  procedures  for 
repetitive  visual  inspections  of  the  wire 
bundles  to  detect  damage,  contact  with 
the  end  fittings  of  the  protective 
conduit,  and  misalignment  with  conduit 
end  fittings  in  the  MLG  bays.  Hie 
service  bulletin  recommends  that  any 
damaged  wire  be  repaired  or  replaced  in 
accordance  with  procedures  described 
in  the  Aircraft  Wiring  Manual  or  the 
Aircraft  Maintenance  Manual. 

Airbus  also  has  issued  Service 
Bulletin  A32O-24-1045,  Revision  3, 
dated  June  10, 1993.  Among  other 
things,  this  service  bulletin  describes 
procedures  for  installation  of  protective 
sleeves  around  the  wire  bundles,  and 
realignment  of  bundles  that  are  not 
guided  centrally  into  the  conduit  end 
fittings.  Revision  3  of  the  service 
bulletin  adds  procedures  for 
accomplishment  of  these  actions  in  the 
MLG  bays.  Accomplishment  of  the 
protection  and  realignment  in 
accordance  with  Revision  3  of  the 
service  bulletin  eliminates  the  need  for 
the  repetitive  visual  inspections. 

The  DGAC  classified  these  service 
bulletins  as  mandatory  and  issued 
French  airworthiness  directive  91-182- 
020(B)R2,  dated  December  7, 1994,  m 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 


FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  Ukely  to  ^xist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would 
supersede  AD  92-22-02  to  continue  to 
require  inspections  to  detect  chafing  of 
the  wire  bundles  in  the  wing  and  the 
horizontal  stabilizer;  and  repair  or 
replacement,  protection,  and 
realigimient,  if  necessary.  The  proposed 
AD  also  would  require  that  these  actions 
be  accomplished  in  certain  areas  of  the 
MLG  bays.  Additionally,  the  proposed 
AD  would  require  installation  of 
protective  sleeves  around  the  wire 
bundles,  and  realignment  of  bundles 
that  are  not  guided  centrally  into  the 
conduit  end  fittings,  which  constitutes 
terminating  action  for  the  repetitive 
inspections.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  biUletins 
described  previously. 

Explanation  of  Requirement  for 
Terminating  Action 

While  the  French  AD  and  service 
bulletins  allow  flight  to  continue  as  long 
as  the  wire  bundles  are  inspected 
repetitively,  this  proposed  AD  would 
require  that  protection  and,  if  necessary, 
realignment  of  the  wire  bundles  be 
accomplished  as  terminating  action  for 
the  repetitive  inspections.  The  FAA  has 
determined  that  long  term  continued 
operational  safety  will  be  better  assured 
by  modifications  or  design  changes  to 
remove  the  source  of  the  problem,  rather 
than  by  repetitive  inspections.  Long 
term  inspections  may  not  be  providing 
the  degree  of  safety  assurance  necessary 
for  the  transport  airplane  fleet.  This, 
coupled  with  a  better  understanding  of 
the  human  factors  associated  with 
numerous  repetitive  in8{}ections,  has  led 
the  FAA  to  consider  placing  less 
emphasis  on  special  procedures  and 
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more  emphasis  on  design 
improvements.' The  proposed 
requirement  for  realignment  and 
protection  of  the  wire  bundles  is  in 
consonance  with  these  considerations. 

In  developing  an  appropriate 
compliance  time  for  the  proposed 
requirement  to  protect  the  wire  bundles, 
the  FAA's  intent  is  that  these  actions  be 
accomplished  during  a  regularly 
scheduled  maintenance  visit  for  the 
majority  of  the  affected  fleet,  when  the 
airplanes  would  be  located  at  a  base 
where  special  equipment  and  trained 
personnel  would  be  readily  available,  if 
necessary.  The  FAA  finds  that  7,000 
hours  time-in-service  corresponds 
closely  to  the  interval  representative  of 
most  of  the  affected  operators'  normal 
maintenance  schedules.  The  FAA 
considers  that  this  interval  will  provide 
an  acceptable  level  of  safety. 

Cost  Impact 

There  are  approximately  30  Model 
A320  series  airplanes  of  U.S.  registry 
that  would  be  affected  by  this  proposed 
AD. 

The  actions  that  are  required 
currently  by  AD  92-22-02  take 
approximately  31  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  on  U.S. 
operators  of  the  actions  currently 
required  is  estimated  to  be  $55,800,  or 
$1,860  per  airplane. 

The  inspections  that  are  proposed  in 
this  AD  action  would  take 
approximately  31  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figiires,  the  cost  impact  on  U.S. 
operators  of  the  proposed  inspection  is 
estimated  to  be  $55,800,  or  $1,860  per 
airplane. 

The  installation  that  is  proposed  in 
this  AD  action  would  take 
approximately  59  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  The 
cost  for  required  parts  would  be 
negligible.  Based  on  these  figiu«s,  the 
cost  impact  on  U.S.  operators  of  the 
proposed  installation  is  estimated  to  be 
$106,200,  or  $3,540  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 


the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (l) 
Is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12886;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgeted,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  purauant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  foUows- 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-8388  (57  FR 
48957,  October  29, 1992),  and  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

Airbus'lndiHtrie:  Docket  95-NM-l  7&-AD. 
Supersedes  AD  92-22-02,  Amendment 
39-8388. 

Applicability:  Model  A320  series  airplanes 
on  which  Airbus  Modification  No.  22109 
(Airbus  Service  Bulletin  A320-24-1045, 
Revision  3,  dated  June  10, 1993)  has  not  been 
accomplished;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repraired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/opwrator  must  request  approval  for  an 
alternative  method  of  compliance  in 


accordance  with  paragraph  (h)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  inchide 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  electrical  short  circuiting  due  to 
chaflng  of  the  wire  bundles  in  the  wing, 
horizontal  stabilizer,  or  main  landing  gear 
(MLG)  bay,  accomplish  the  following: 

Restatement  of  RequireiiMBtn  of  AD  92-22- 
02 

(a)  For  airplanes  having  manufocturer's 
serial  numbers  through  169  inclusive:  Prior 
to  the  accumulation  of  450  hours  time-In- 
service  after  December  3, 1992  (the  effective 
date  of  AD  92-22-02,  amendment  39-8388), 
inspect  the  wire  bundles  in  wing  zones  574 
and  674  through  panels  574AB  and  674AB  to 
detect  chafing  or  contact  with  the  end  fittings 
of  the  protective  conduit,  in  accordance  with 
Airbus  Service  Bulletin  A320-24-1044, 
Revision  2,  dated  March  3, 1992,  or  Revision 
3,  da'sd  March  12, 1993.  Thereafter,  repeat 
this  inspection  at  intervals  not  to  exceed  450 
hours  time-in-service  until  the  inspection 
required  by  paragraph  (c)  of  this  AD  is 
accomplished. 

(1)  If  any  chafed  or  damaged  wire  is  found, 
prior  to  further  flight,  repair  or  replace  it  in 
accordance  with  the  Airplane  Maintenance 
Manual  or  the  Aircraft  Wiring  Manual. 

(2)  If  any  wire  bundle  is  found  in  contact 
with  the  edge  of  the  conduit  end  fitting,  or 
which  might  come  in  contact  with  the  edge 
of  the  conduit  end  fitting  due  to  vibration  in 
flight,  prior  to  further  flight,  realign  and 
protect  the  bundle  in  accordance  with  Airbus 
Service  Bulletin  A320-24-1045,  Revision  2. 
dated  April  12, 1992,  or  Revision  3,  dated 
June  10, 1993;  or  in  accordance  with  the 
temporary  repair  described  in  paragraph 
2.B.{2)(b)  of  Airbus  Service  BuUeHn  A320- 
24-1044,  Revision  2,  dated  March  3,  1992,  or 
Revision  3,  dated  March  12, 1993. 

(b)  For  airplanes  having  manufacturer's 
serial  numbers  through  169  inclusive:  Prior 
to  the  accumulation  of  1,500  hours  time-in- 
seiyice  after  December  3, 1992,  inspect  the 
wire  bundles  in  the  wing  and  horizontal 
stabilizer,  excluding  wing  zones  574  and  674  - 
through  panels  574AB  and  674AB,  to  detect 
chafing  or  contact  with  the  ending  fittings  of 
the  protective  conduit,  in  accordance  with 
Airbus  Service  Bulletin  A320-24-1044, 
Revision  2,  dated  March  3,  1992,  or  Revision 
3,  dated  March  12, 1993.  Thereafter,  repeat 
this  inspection  at  intervals  not  to  exceed 
3,500  hours  time-in-service  until  the 
inspection  required  by  paragraph  (d)  of  this 
AD  is  accomplished. 

(1)  If  any  chafed  or  damaged  wire  is  found, 
prior  to  further  flight,  repair  or  replace  it  in 
accordance  with  the  Airplane  Maintenance 
Manual  or  the  Aircraft  Wiring  Manual. 

(2)  If  any  wire  bundle  is  found  in  contact 
with  the  edge  of  the  conduit  end  fitting,  or 
which  might  come  in  contact  with  the  edge 
of  the  conduit  end  fitting  due  to  vibration  in 
flight,  prior  to  further  flight,  realign  and 
protect  the  bundle  in  accordance  with  Airbus 
Service  Bulletin  A320-24-1045,  Revision  2, 
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dated  April  l|.  1992,  or  Rsvision  3,  dated 
June  10, 1993;  or  in  accordance  with  the 
tempcHvry  repair  described  in  paragraph 
2.B.(6)(b)  of  Airbus  Service  Bulletin  A320- 
24-1044.  Revision  2,  dated  March  3, 1992.  or 
Rsvision  3,  d^ted  March  12, 1993. 

New  RequirefMntB  of  This  AO 

(c)  For  all  airplanes:  Prior  to  the 
accumulation  of  450  hours  time-in-aervice 
after  the  effective  date  of  this  AD.  inspect  the 
wire  bundles  \a  wing  zones  574  and  674 
through  panels  574AB  and  674AB  to  detect 
damage,  contact  chafing,  or  contact  with  the 
end  fittings  of  the  protective  conduit,  in 
accordance  with  Airbus  Service  Bulletin 
A320-24-10M.  Revision  2.  dated  March  3. 
1992,  or  Revition  3,  dated  March  12, 1993. 
Thereafter,  repeat  this  inspection  at  intervals 
not  to  exceed  450  hours  time- in-service. 
AccompUshnient  of  this  inspection 
terminates  th#  inspections  required  by 
paragraph  (a)  df  this  AD. 

(1)  If  any  chafed  or  damaged  wire  is  found, 
prior  to  fiuthar  flight,  accomplish  the 
requirements  of  paragraphs  (c)(lKi)  and 
(c)(lMii)ofthlsAD. 

(i)  Repair  at  replace  the  win  in  accordance 
with  the  Airplane  Maintenance  Manual  or 
the  Aircraft  Wiring  Manual.  And 

(ii)  Protect  (he  wire  bundle  in  accordance 
with  Airbus  Service  Bulletin  A320-24-1045, 
Revision  2,  dated  April  12. 1992,  or  Revision 
3,  dated  Jime  10, 1993;  or  in  accordance  with 
the  temporary  repair  described  in  paragraph 
2.B.(2)(b]  of  Airbus  Service  Bulletin  A320- 
24-1044,  Revision  2,  dated  March  3, 1992,  or 
Revision  3,  dated  March  12, 1993. 

(2)  If  any  «vlre  bundle  is  found  in  contact 
vrith  the  edge  of  the  conduit  end  fitting,  or 
which  might  (»me  in  contact  with  the  edge 
of  the  conduit  end  fitting  due  to  vibration  in 
flight,  prior  to  further  flight,  realign  and 
protect  the  bundle  in  accordance  with  Airbus 
Service  Bulletin  A320-24-1045,  Revision  2, 
dated  April  it,  1992.  or  Revision  3,  dated 
June  10, 1993;  or  in  accordance  with  the 
temp>orary  repair  described  in  paragraph 
2.B.{2){b)  of  Airbus  Service  Bulletin  A320- 
24-1044.  Revision  2,  dated  March  3, 1992,  or 
Revision  3,  dated  March  12, 1993.     ^ 

(d)  For  all  airplanes:  Prior  to  the 
accumulatioi^  of  1 ,500  hours  time-in-service 
after  the  effisctive  date  of  this  AD,  inspect  &e 
wire  bundles  in  the  wing  and  horizontal 
stabilizer,  excluding  wing  zones  574  and  674 
through  panels  574AB  and  674AB,  to  detect 
chafing  or  coatact  with  the  ending  fittings  of 
the  protective  conduit,  in  accordance  with 
Airbus  Serviaa  Bulletin  A320-24-1044, 
Revision  2.  dated  March  3, 1992,  or  Revision 
3,  dated  Manii  12, 1993.  Thereafter,  repeat 
this  inspection  at  intervals  not  to  exceod 
3.500  hours  tlme-in-service.  Accomplishment 
of  this  paragraph  terminates  the  inspections 
required  by  paragraph  fb)  of  this  AD. 

(1)  If  any  chafed  or  damaged  wire  is  found, 
{^or  to  further  flight,  accomplish  the 
requirements  of  paragraphs  (d)(lKi)  and 
(dXl)(ii)oftUsAD. 

(i)  Repair  at  replace  the  wire  la  accodance 
with  the  Airplane  Maintenance  Manual  or 
the  Aircraft  Wiring  Manual.  And 

(ii)  Protect  the  wire  bundle  in  accordance 
with  Airbus  Service  Bulletin  A320-24-1045, 
Revision  2,  d^ted  April  12, 1992,  or  Revision 


3,  dated  June  10, 1993;  or  in  accordance  with 
the  temporary  repair  described  in  paragraph 
2.B.(6)(b)  of  Airbus  Service  Bulletin  A320- 
24-1044.  Revision  2,  dated  March  3, 1992,  or 
Revision  3,  dated  March  12, 1993. 

(2)  If  any  wire  bundle  is  found  in  contact 
with  the  edge  of  the  conduit  end  fitting,  or 
which  might  come  in  contact  with  the  edge 
of  the  conduit  end  fitting  due  to  vibration  in 
flight,  prior  to  further  flight,  realign  and 
protect  the  bundle  in  accordance  with  Airbus 
Service  Bulletin  A320-24-1045.  Revision  2, 
dated  April  12, 1992,  or  Revision  3,  dated 
June  10, 1993;  or  in  accordance  with  the 
temporary  repair  described  in  paragraph 
2.B.(6)(b)  of  Airtnis  Service  Bulletin  A320- 
24-1044,  Revision  2.  dated  March  3, 1992,  or 
Revision  3,  dated  March  12, 1993. 

(e)  For  all  airplanes:  Prior  to  the 
accumulation  of  1,500  hours  time-in-service 
after  the  effective  date  of  this  AD,  inspect  the 
wire  bundles  in  the  MLG  bays  to  detect 
chafing  or  contact  with  the  end  fittings  of  the 
protective  conduit,  in  accordance  with 
Airbus  Service  Bulletin  A320-24-1044, 
Revision  3,  dated  March  12.  1993.  Thereafter, 
repeat  this  inspection  at  intervals  not  to 
exceed  3,500  hours  time-in-service. 

(1)  If  any  chafiad  or  damaged  wire  is  found, 
prior  to  further  flight,  accomplish  the 
requirements  of  paragraphs  (e)(l)(i)  and 
(eKl)(ii)  of  this  AD. 

(i)  Ref>air  or  replace  the  wire  in  accordance 
with  the  Airplane  Maintenance  Manual  or 
the  Aircraft  Wiring  Manual.  And 

(ii)  Protect  the  wire  bundle  in  accordance 
with  Airbus  Service  Bulletin  A32O-24-1045, 
Revision  3,  dated  June  10, 1993;  or  in 
accordance  with  the  temporary  repair 
described  in  paragraph  2.B.(6)(b)  of  Airbus 
Service  Bulletin  A320-24-1044,  Revision  3, 
dated  March  12, 1993. 

(2)  If  any  wire  bundle  is  found  in  contact 
with  the  edge  of  the  conduit  end  fitting,  or 
which  might  come  in  contact  with  the  edge" 
of  the  conduit  end  fitting  due  to  vibration  in 
flight,  prior  to  further  fL^t,  realign  and 
protect  the  bundle  in  accordance  with  Airbus 
Service  Bulletin  A32Q-24-1045,  Revision  3, 
dated  June  10, 1993;  or  in  accordance  with 
the  temporary  repair  described  in  paragraph 
2.B.(6)(b)  of  Airbus  Service  Bulletin  A320- 
24-1044,  Revision  3,  dated  March  12, 1993. 

(f)  If  a  temporary  repair  over  a  damaged 
length  of  wire  bundle  is  accomplished  in 
accordance  with  paragraph  (a)(2],  (b)(2), 
(c)(2),  (dM2),  or  (e)(2)  of  this  AD:  Prior  to  the 
accumulation  of  450  hours  time-in-service, 
replace  the  temporary  repair  with  a 
protective  sleeve  around  the  wire  bundle, 
and  realign  the  bundle  if  it  is  not  guided 
centrally  into  the  conduit  end  fittings. 
Accomplish  these  actions  in  accordance  with 
Airbus  Service  Bulletin  A320-24-1045, 
Revision  3,  dated  June  10, 1993. 
Accomplishment  of  these  actions  terminates 
the  repetitive  inspections  required  by 
paragraph  (c),  (d),  or  (e)  of  this  AD,  as 
applicable. 

Note  2:  Accomplishment  of  the  actions  in 
accordance  with  Airbus  Service  Bulletin 
A320-24-1045.  Revision  2,  dated  April  12. 
1992,  is  acceptable  for  compliance  with  the 
requirements  of  paragraph  (f)  of  this  AD  for 
the  areas  specified  in  paragraphs  (c)  and  (d) 
of  this  AD. 


(g)  For  all  airplanes:  Prior  tp  the 
accumulation  of  7,000  houn  time-in-service 
after  the  efiective  date  of  this  AD,  install 
protective  sleeves  around  the  wire  bundles, 
and  realign  any  bundle  that  is  not  guided 
centrelly  into  the  conduit  end  fittings,  in 
wing  zones  574  and  674  through  panels 
574AB  and  674AB,  in  the  wing  and 
horizontal  stabilizer,  excluding  wing  zones 
574  and  674  through  panels  574AB  and 
674AB,  and  in  the  MLG  bays,  in  accordance 
with  Airbus  Service  Bulletin  A320-24-104S, 
Revision  3,  dated  Jime  10, 1993. 
Accomplishment  of  these  actions  constitutes 
terminating  action  for  the  repetitive 
inspections  required  by  this  AD. 

Note  3:  Accomplishment  of  the  actions  in 
accordance  with  Airbus  Service  Bulletin  s. 
A320-24-1045,  Revision  2,  dated  April  12, 
1992,  is  acceptable  for  compliance  with  the 
requirements  of  paragraph  (g)  of  this  AD  for 
the  areas  specified  in  paragraphs  (c)  and  (d) 
of  this  AD. 

(h)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operaton 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(i)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on 
September  5, 1996. 
James  V.  Devany, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service.    . 
(FR  Doc.  96-23241  Filed  9-10-96;  8:45  am] 
BIUMQ  OOOE  4«10-1S-U 


DEPARTMEHT  OF  THE  TREASURY 
Internal  Revenue  Service 

26CFR  Parti 

[CO-2*-««l 
RIN1S4&-AU31  " 

Consolidated  Returns— Limitations  on 
the  Use  of  Certain  Losses  and 
Deductions;  Correction 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Correction  to  the  notice  of 

public  hearing. 

SUiUMARY:  This  document  contains  a 
correction  to  the  notice  of  public 
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hearing  (CO-24-96)  which  was 
published  in  the  Federal  Register  on 
Thursday,  Jime  27.  1996  (61  FR  33393). 
The  notice  of  public  hearing  generally 
relates  to  the  carryover  and  carryback  of 
losses  to  consolidated  and  separate 
return  years. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Friedel  (202)  622-7550  (not  a  toll- 
free  number).  .    •'^^- 
SUPf>LEMENTARY  INFORMATION: 
Baclcgrotmd 

The  notice  of  public  hearing  that  is 
the  subject  of  this  correction  is  under 
section  1502  of  the  Internal  Revenue 
Code. 

Need  for  Correction 

As  published,  the  notice  of  public 
hearing  (CC>-24-g6)  contains  an  error 
which  may  prove  to  be  misleading  and 
is  in  need  of  clarification. 

Conection  of  Publication 

Accordingly,  the  publication  of  the 
notice  of  public  hearing  (CO-24-96) 
which  is  the  subject  of  FR  Doc.  96- 
15826  is  corrected  as  follows: 

On  page  33394,  column  2,  in  the 
preamble,  imder  the  heading 
"Comments  and  Public  Hearing",  in  the 
second  paragraph,  line  2,  the  language 
"for  Monday,  S€ptemberl6, 1996,  at 
10"  is  corrected  to  read  "for  Thtusday, 
October  17, 1996,  at  10". 
Cynthia  E.  Grigsby, 

Chief,  Regulations  Unit,  Assistant  Chief 
Counsel  (Corporate). 

(FR  Doc.  96-23086  Filed  9-lO-'06;  8:45  am] 
BOJJNQ  CODE  4«IO-01-U 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

32CFRPart651 

Environmental  Analysis  of  Amny 
Actions 

agency:  Department  of  the  Army,  DoD. 
ACTION:  Proposed  rule;  withdrawal. 

summary:  This  document  withdraws 
froca  consideration  a  proposed  rule 
published  in  the  Federal  Regista*  on 
July  22. 1996  (Vol.  61.  No.  141  FR 
37865).  The  document  is  being 
withdrawn  to  allow  for  further  review. 
ADDRESSES:  Headquarters,  Department 
of  the  Army,  ATTN:  DAIM-^D  (Mr. 
Timothy  Julius,  Environmental 
Protection  Specialist),  600  Army 
Pentagon,  Washington,  DC  20310-0600. 
FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  P.  Julius,  (703)  693-0543. 


SUPPLEMENTARY  INFORMATION:  Written 
comments  already  received  from  the 
public  will  be  considered  when 
promulgating  a  new  proposed  rule. 
Gregory  D.  Showaltar, 
Army  Federal  Regfster  Liaison  Officer. 
(FR  Doc  96-23175  Filed  9-10-96;  8:45  am) 
BNJJNQ  COM  S71»-4a-M 


DEPARTMENT  OF  TRANSPORTATION 

33  CFR  Part  165 

Coast  Guard 

[COTP  Charleston  964»4] 

RIN2115-nAA97 

Safety  Security  Zone  Regulations; 
Charleston  Hart>or  and  Cooper  Rhrer, 
SC 

AGENCY:  Coast  Guard,  DOT, 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes-to 
establish  a  moving  safety  security  zone 
aroimd  vessels  transporting  nuclear 
materials  in  Charleston  Harbor  and  the 
Cooper  River.  Each  zone  would  extend 
200  yards  ahead  and  astern,  and  100 
yards  to  each  side  of  vessels  carrying  the 
nuclear  materials,  during  transit  from 
the  Charleston  Harbor  Entrance  to  the 
Charleston  Naval  Weapons  Station  on 
the  Cooper  River.  The  zone  would 
remain  in  eSect  during  cargo  operations 
while  the  vessel  is  moored  at  the  Naval 
Weapons  Station.  This  safety  security 
zone  is  needed  to  protect  the  transport 
vessels  from  potential  protests  and 
demonstrations  by  organizations  that 
may  attempt  to  disrupt  shipments, 
while  transiting  Charleston  Harbor  and 
the  Cooper  River. 

DATES:  Comments  must  be  received  on 
or  before  November  12,1 996. 
ADDRESSES:  Comments  should  be 
mailed  to  Commanding  Officer,  Marine 
Safety  Office  Charleston.  196  Tradd 
Street.  Charleston,  South  Caroliiuk 
29401-1899.  Comments  wiU  be 
available  for  inspection  and  copying  at 
this  address  between  7:30  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
federal  holidays.  Conuhents  may  also  be 
hand-delivered  to  this  address.  The 
telephone  number  is  (803)  720-7701. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Jeffiey  T.  Carter,  Project 
Officer,  Coast  Guard  Marine  Safety 
Office  Charleston,  at  (803)  720-7701. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 


submitting  written  views,  data  or 
arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identifying  this  notice 
[COTP  CHARLESTON  96-034]  and  the 
specific  section  of  the  proposal  to  which 
their  comments  apply,  and  give  reasons 
for  each  comment.  Receipt  of  comments 
will  be  acknowledged  if  a  stamped  self- 
addressed  postcard  or  envelope  is 
enclosed.  All  comments  received  before 
the  expiration  of  the  comment  period 
will  be  considered  before  final  action  is 
taken  on  this  proposal.  The  proposed 
rule  may  be  changed  in  light  of 
comments  received. 

No  public  hearing  is  planned,  but  one 
may  be  held  if  written  requests  for  a 
hearing  are  received  and  determined 
that  the  opport\mity  to  make  oral 
presentations  will  aid  the  rulemaking 
process. 

DiscoasioB  of  Proposed  Regolatioiis 

The  Coast  Guard  proposes  to  establish 
a  moving  safety  security  zone  around 
vessels  transporting  certain  nuclear 
materials  in  Charleston  Harbor  and  the 
Cooper  River.  As  part  of  a  ma)or 
national  security  objective  to  prevent 
the  spread  of  nuclear  weapons 
worldwide,  the  U.S.  Department  of 
Energy  will  be  receiving  shipments  of 
foreign  research  reactor  spent  nuclear 
fuel  rods  through  the  Charleston  Naval 
Weapons  Station.  These  shipments  will 
take  place  over  a  13  year  period. 
Protests  and  demonstrations  during 
shipments  through  U.S.  [>orts  of  nuclear 
materials,  such  as  spent  fuel  rods, 
would  place  the  safe  navigation  of  the 
tran^MXt  vessels  at  risk.  This  moving 
safety  seairity  zone  is  needed  to  protect 
the  transport  vessels  from  the  risk 
associated  with  protests  and 
demonstrations  while  transiting 
Charleston  Harbor  and  Cooper  River. 

The  safety  security  zone  would 
extend  200  yards  ahead  and  astern  and 
100  yards  to  each  side  of  the  vessel 
carrying  the  nuclear  materials  during  its 
transit  from  Charleston  Harbor  Entrance 
Buoy  "C"  (LLNR  1885)  to  the  Charleston 
Naval  Weapons  Station  on  the  Cooper 
River.  The  zone  would  remain  in  effect 
during  cargo  operations  while  the  vessel 
is  moored  at  the  Naval  Weapons  Station. 
Entry  into  the  zone  would  be  prohibited 
during  vessel  transit  (which  includes 
any  emergency  anchorage  or  mooring) 
and  cargo  transfer  operations,  unless 
authorized  by  Captain  of  the  Port  of 
Charleston. 

The  actual  dates  this  safety  security 
zone  would  be  in  effect  are  not  known 
at  this  time.  The  Captain  of  the  Port  will 
annoimce  the  activation  of  this  zone 
through  a  Broadcast  Nc^ce  to  Mariners 
whenever  Captain  of  the  Port  Charlestcm 
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receives  a  firtti  arrival  time.  Maritime 
traffic  will  ndt  be  significantly  impacted 
because  of  th^  expected  small  number  of 
vessels  needi|ig  this  safety  security 
zone,  and  the  limited  duration  of  the 
zone  during  transit  and  cargo 
operations. 

leguUtory  Eraluation 

This  propotal  is  not  a  significant 
regulatory  actSon  under  section  3(f)  of 
Executive  Or^er  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  beneHts  under  section  6(a)(3)  of  that 
order.  It  has  l^aen  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  [department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26,  1979).  The  Coast  Guard 
expects  the  eoonomic  impact  of  this 
proposal  to  b^  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  oiDCfT  is  unnecessary. 
Maritime  traQc  will  not  be  significantly 
impacted  because  of  the  expected  small 
number  of  vessels  needing  this  safety 
security  zone,,  and  the  limited  duration 
of  the  zone  ditring  transit  and  cargo 
oparations. 

Small  Entities 

Under  the  I^egulatory  Flexibility  Act 
(5  U.S.C.  601  ft  seq.),  the  Coast  Guard 
must  consider  whether  this  proposal 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Becai^  of  the  small  number  of 
vessels  neediiig  the  safety  zone  and  the 
minimal  impact  on  navigation  and 
commerce  the  Coast  Guard  certifies 
under  5  U.S.Q  605(b)  that  this  proposal, 
if  adopted,  wcjuld  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  sm^ll  entities. 

Collection  of  ^formation 

This  rule  contains  no  collection-of- 
information  reiquirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Cbard  has  analyzed  this 
proposal  undef'  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  ha$  determined  that  this 
proposed  rule  does  not  have  sufficient 
Federalism  implications  to  warrant  the 
preparation  offa  Federalism  Assessment. 

Environmental  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  action  and 
has  determined  pursuant  to  Section 
2.B.2e.34(g)  o^ Commandant  Instruction 
M16475.1B  th^t  this  action  is 


categorically  excluded  firom  fiirthw 
environmental  docimientation.  A 
Categorical  Exclusion  Determination 
and  Environmental  Analysis  Checklist 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  imder 
AOORESSES. 

List  of  Subfects  in  33  CFR  Part  1S5 

Harbors,  Marine  safety,  NaArigation 
(water).  Reports  and  recordkeeping 
requirements.  Security  measures, 
Waterways. 

Proposed  Regulations:  In 
consideration  of  the  foregoing,  the  Coast 
Guard  proposes  to  amend  Subpart  D  of 
Part  165  of  Title  33,  Code  of  Federal 
Regulations,  as  follows: 

PART  leS— {AMENDEOl 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Audiority:  33  U.S.C.  1731;  50  U.S.C  191; 
33  CFR  1.05-l(g),  6.04-1, 6.04-6.  and  160.5; 
49  CFR  1.46. 

2.  A  new  section  165.708  is  added  to 
read  as  follows: 

{166.706    Sataty/Sacurity  Zona; 
Cttartoston  Hartx>r  and  Cooper  Rivar, 
Cttarleston,  SC.  a.  ., 

(a)  Regulated  area.  The  following 
boundaries  are  established  as  a  safety 
zone  during  specified  conditions: 

(1)  All  waters  200  yards  ahead  and 
astern  and  100  yards  to  each  side  of  a 
vessel  transporting  nuclear  materials 
while  the  vessel  transits  from 
Charleston  Harbor  Entrance  Buoy  "C" 
(LLNR  1885,  position  32-29.6N,  079- 
40.9W)  to  the  Charleston  Naval 
Weapons  Station  (position  32-55.4N, 
079-56.0W)  on  the  Cooper  River.  All 
coordinates  referenced  use  datum:  NAD 
1983. 

(2)  All  waters  within  100  yards  of  the 
vessel  described  in  paragraph  (a)(1)  of 
this  section  while  the  vessel  is 
conducting  cargo  operations  at  the 
Charleston  Naval  Weapons  Station. 

(b)  Captain  of  the  Port  Charleston  will 
announce  the  activation  of  the  safety 
zone  described  in  paragraph  (a)  of  this 
section  by  Broadcast  Notice  to  Mariners. 
The  general  regulations  governing  safety 
zones  contained  in  §  165.23  and 

§  165.33  apply. 

Dated:  August  26, 1996. 
M.J.  Pontiff, 

Commander,  U.S.  Coast  Guard,  Captain  of 

the  Port,  Charleston,  South  Carolina. 

[FR  Doc.  96-23246  Filed  9-10-96;  8:45  am) 

BMJJNQ  OOOE  4«1«-t4-M 


ENVIRONMBITAL  PROTECTION 
AGENCY 

40  CFR  Parts  51. 60, 61.  and  63 

[AO-fRL-6560-«] 

RIN206fr-AQ30 

Recordkeeping  and  Reporting  Burden 
Reduction 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  revisions  to  rules  and 
notice  of  public  hearing. 

SUMMARY:  The  proposed  revisions  residt 
fitjm  a  thorough  review  of  the 
regulations  implementing  the  Clean  Air 
Act.  This  review  was  part  of  a 
Government-wide  initiative  as  directed 
by  the  President  on  March  4, 1995.  The 
EPA's  goal  in  this  review  was  to  identify 
and  eliminate  unnecessary 
recordkeeping  and  reporting  burdens. 
As  a  result  of  this  review,  the  proposed 
revisions  to  existing  standards  would 
reduce  recordkeeping  and  reporting 
burdens  by  approximately  1  million 
hours  per  year.  This  burden  reduction  is 
the  equivalent  of  returning  25,000 
workweeks  back  to  the  private  sector  to 
boost  productivity  and  profits. 
DATES:  Comments.  Comments  must  be 
received  on  or  before  October  11, 1996, 
imless  a  hearing  is  requested  by 
September  23,  1996.  If  a  hearing  is 
requested,  written  comments  must  be 
received  by  October  28, 1996. 

Public  Hearing.  Anyone  requesting  a 
public  hearing  must  contact  EPA  no 
later  than  September  23, 1996.  If  a 
hearing  is  held,  it  will  take  place  on 
September  26, 1996,  beginning  at  10:00 
a.m. 

ADDRESSES:  Comments.  Comments 
should  be  submitted  (in  duplicate,  if 
possible)  to:  Air  and  Radiation  Docket 
and  Information  Center  (LE-131), 
Attention,  Docket  No.  A-95-50,  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SW.,  Washington,  DC  20460. 
The  Agency  requests  that  a  separate 
copy  also  be  sent  to  the  contact  person 
listed  below. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  a-and-r- 
docket@epamail.  epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
(A-95-50I.  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
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through  e-mail.  Electronic  comments  on 
this  proposed  rule  may  be  filed  online 
at  many  Federal  Depository  Libraries. 

Public  Hearing.  If  a  public  hearing  is 
held,  it  will  be  held  at  the  EPA  Office 
of  Administration  Auditorium  in 
Research  Triangle  Park,  North  Carolina. 
Persons  interested  in  requesting  a 
hearing,  verifying  that  a  hearing  will  be 
held,  or  wishing  to  present  oral 
testimony  should  contact  Ms.  Yvonne 
Chandler.  Policy,  Planning  and 
Standards  Group  (NfD-13),  U.  S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711,  telephone  number  (919)  541- 
5627  by  the  date  specified  above. 

Docket.  Docket  No.  A-95-50, 
containing  supporting  information  used 
in  developing  the  proposed 
amendments  to  standards,  is  available 
for  public  inspection  and  copying  firom 
8  a.m.  to  5:30  p.m.,  Monday  through 
Friday,  at  the  EPA's  Air  and  Radiation 
Docket  and  Information  Center, 


Waterside  Mall,  Room  M-1500,  Qround 
Floor,  401  M  Street,  SW.,  Washington, 
DC  20460.  The  proposed  regulatory  text 
and  other  materials  related  to  this 
rulemaking  are  available  for  review  in 
the  docket.  A  reasonable  fee  may  be 
charged  for  copying. 
FOR  FURTHER  MFORMATKM  CONTACT:  For 
infcMtnation  concerning  the  standards  or 
technical  aspects,  contact  Mr.  David 
Markwordt  at  (919)  541-0837, 
Chemicals  and  Petroleum  Branch, 
Emission  Standards  Division  (MD-13), 
U.  S.  Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711. 

8UPPL£MBfTARY  INFORMATION: 

I.  Introdactimi 

On  March  4, 1995  the  President 
directed  all  Federal  agencies  and 
departments  to  conduct  a 
comprehensive  review  of  the  rules  they 
administer  to  identify  those  rules  that 
are  obsolete  or  unduly  burdensome. 


Based  on  this  review,  EPA  is  today 
amending  various  rules  to  reduce 
unnecessary  recordkeeping  and 
reporting  burdens.  Today's  action  is  part 
of  an  ongoing  effort  by  the  EPA  to 
reduce  unnecessary  burdens  associated 
with  existing  roles.  EPA  estimates  that 
approximately  1  million  hours  of 
recordkeeping  and  reporting  will  be 
eliminated  with  these  propped 
changes. 

IL  Rules  to  be  Amended 

Table  I  contains  a  summary  of  the 
rules  to  be  amended,  the  changes  to  the 
rules,  and  an  estimate  of  the  burden 
reduction  associated  with  the  prof>08ed 
changes.  The  burden  reductions  are 
provided  as  an  estimate  of  the  savings 
to  industries  complying  with  these 
rules. 

Table  II  contains  a  summary  of 
existing  rules  which  will  be  affected  by 
changes  made  to  the  General  Provisions 
(see  Table  I). 


Table  I.— Burden  Reduction:  Action  Plan  for  the  Office  of  Air  and  Radiation 


TMe 


General  Provisions— Part  60 

and  61. 
General  Provisions— Part  60 

and  63. 
General  Provisions— Part  60 

and  63. 
General  Provisions— Part  60  ... 
General  Provisions — Part  60 

and  63. 

NESHAP  for  Coke  By-Product 
Recovery  Plants. 


NESHAP  for  Asbestos 


Standards  of  Parfomiance  for 
ttie  Pttosphate  Roct(  Plants. 

NSPS  for  Magnetic  Tape  Coat- 
ing Facilities. 


NSPS  for  Bulk  Gasoline  Tenni- 


MACT  lor  GasoUne  Oistributnn 


CFRCite 


60.7(a),  60.19(b). 

61.04(1^. 
60.7(a)(2), 

63.9(b)(2)(iv). 
60.7(c)  and 

63.10(e)(3). 

60.8(d) 

60.7(f)  and 

63.10(b)(2). 

61.130  (subpart  L) 


61.140  (subpart  M) 


60.400  (subpart  NN) 

60.714  and  60.717 
(subpart  SS^. 


60.502(e)(3)  and  (4) 
(subpart  XX). 


63.420  (subpart  R) 


Descriptxxi  of  burden  reductkm 


Change  provistons  to  alow  for  electronic  nomcabons/reports 
Delete  noUficatton  of  antksipated  date  of  Initial  startup 


Char>ge  quarteriy  excaptton  reporting  to  semi-annuat 


AUow  7  days  prrar  notice  of  any  resctieduled  performance  test  _.... 

AHow  reduction  in  retention  of  raw  data  (15  minute  recordings)  for  con- 
tinuous emission  monitoring,  wtiere  95%  data  availability  is  actiieved 
(retain  hourly  averages). 

Change  frequency  of  quarterly  reports  to  semiannual  reports.  For  car- 
t)on  absorbers  and  incinerators,  remove  ttw  requirement  to  devek)p 
and  record  a  plan  for  proper  operation  ar>d  maintenance  of  the  control 
.devk:e{61.139(i)(!)(ii)]. 

Change  quarterly  reporting  tor  exceedances  to  semiannual  reporting  for 
exceedances  for  mUNng,  manufacturing  and  fatxicating  processes  at 
all  asbestos  processing  fadlities. 

Change  quarterly  reporting  of  scnMOer  exceedances  to  semi-annual 

1)  Change  frequency  of  qu»terty  reports  to  semiannual.  2)  For  deter- 
mining compiianoe  with  the  cutoff  applicability  for  controls,  delete 
semiannual  estimate  of  projected  annual  solvent  use.  Rely  upon  al- 
ready required  records  of  actual  solvent  usage.  3)  Also  delete  require- 
ment to  report  the  first  semiannuaJ  estimate  in  which  annual  use 
would  exceed  cutoff. 

Terminals  may  check  tank  truck  vapor-tightness  documentation  less  fre- 
quently (than  within  2  weeks  of  kading  now  required)  so  that  if:  (1) 
less  tt»n  1  truck  per  month  over  26  weeks  is  toaded  wittwut  docu- 
mentatton.  cross  check  is  quarterty,  or  (2)  less  than  1  truck  per  month 
over  52  weeks  is  toaded  without  documentation,  cross  check  is  semi- 
annually. 

Subpart  R  requires  compliance  with  Subpart  XX  60.502(e)(3)  and  (4) 
(see  above).  Changes  in  Subpart  XX  result  in  a  burden  reductkm  in 
Subpart  R. 


Cstimale  o( 
buRJen  re- 
duction 


(') 


P) 

(^ 
(«) 


V) 


19,000 
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Titte 


I 


CFRCite 


Descfiption  of  burden  reduction 


Estimate  of 
burden  re- 
duction 


NSPS  tor  Gla^  Manufacturing 
Plants. 


60.290  (subpart  CQ 


NESHAP  tor  Arsenic  from  Glass 
Manufacturtig  Ptants. 


NSPS  for  Mu^Mdpal  Waste 


i 


NSPS  tor  Fo^Bt»-Fuel  Fired 
Slaem  Generators  for  which 
conslrucBoft  is  commenced 
after  8/17/7)  and  before  9/19/ 
78. 

NSPS  for  Foseif^uei  Fired 
Steam  Generators  for  which 
construction  is  commenced 
after  8/17/71  and  before  9/19/ 
78. 

NSPS  for  Fuel  Gas  Combustion 
Devices. 


NSPS  for  Induslriai-Commercial 

Institutional  Steam  Generating 

Units. 
NSPS  for  IndUsthat-Commerciai 

Institutionai  Steam  Generating 

Units. 
Reports  Souroe  Emissions  and 

State  Actiori  Reporting. 


NSPS  for  New  Residential 
Wood  Heaters. 


61.160  (subpart  N) 


eoSOa  (subpart  E^ 


60.40-60.47  (sub- 
pert  D). 


6a40a-60.49a  (sub- 
part Da). 


60.100-60.109  (sub- 
part J). 


60.40b-60.49b  (sub- 
part Db). 

60.40c-60.48c  (sub- 
part Dc). 

51 .322  (subpart  Q) 


60.531  60.536(f)(3) 
60.538  (subpart 
AAA). 


Change  monitoring  to:  instail  and  operate  continuous  opadly  iponitors 
or  approved  aHemative  continuous  parametric  monitors  that  represent 
S9%  confidence  level  of  average  opacity  valued  determined  during 
performance  testing.  (This  reflects  a  change  in  confidence  level  from 
97.5%  to  99%.)  2)  Change  reporting  to:  For  the  purpose  of  60.7  re- 
port aH  periods  during  which  the  average  opacity  exceeds  the  99% 
confidence  level.  (This  reflects  a  change  in  confidence  level  Jrom 
97.5%  to  99%). 

Change  monitoring  to:  determine  the  opacity  value  corresponding  to  the 
99%  corrfidence  level  and  caicuiate  the  15  minute  averages  of  gas 
temperature  entering  control  device.  (This  reflects  a  change  in  con- 
fidence level  from  97.5%  to  99%.). 

This  action  would  revise  the  CEMS  reporting  requirements  urxler  ttie 
1991  NSPS  (Subpart  Ea)  to  be  consistent  wHh  the  1995  NSPS  (Sub- 
part Eb)  and  Guideline  (Subpart  Cb).  The  CEMS  reporting  require- 
ments for  S02,  NOx,  and  CO  would  be  revised  from  quarterty  report- 
ing to  annual  with  semiannual  exception  reporting. 

Chwige  quarterty  excess  emission  reports  to  semiannuai ... '. 


Change  quarterty  excess  emission  reports  for  opacity  and  quarterty 
compliance  reports  for  S02  and  NOx  to  semiannual. 


Change  catalytic  cracidng  units  quarterty  compliance  reports  for  opacity, 
CO,  arxl  S02  to  semiannual.  Change  fuel  gas  combustion  devices 
quarterty  compliance  reports  for  SOj  and  H2S  to  semiannual.  Change 
quarterty  ciaus  sulfur  recovery  units  compliance  reports  for  SO3  arxl 
reduced  sulfur  compounds  and  H2S  to  semiannual. 

Change  all  quarterty  reporting  requirements  to  semiannual  _ 


Change  all  quarterly  reporting  requirements  to  semiannual 


Reduce  ttie  nurrber  of  sources  that  are  required  to  report  due  to  tfie 
amount  of  emissions  they  currently  emit  raise  the  reporting  threshold 
for  S02,  NOx.  PM10,  and  VOC  from  100  tons/year  to  200  tona/year 
and  for  CO  from  1000  tons/year  to  2000  tons/year. 

Correction  to  60.531  reAices  resources  needed  to  determirw  whettier  a 
given  wo6dbuming  appiiarv^  is  covered  by  the  regulation.  Clarifica- 
tion of  60.536(f)(3)  eliminates  the  requirement  ttiat  a  manufacturer  of 
a  coal-only  heater  perform  an  emissions  test  Removal  of  60.538 
eliminates  confusion  as  to  how  regulation  should  be  applied. 


'  780,000  (t*tal  for  all  GP  revisions). 
2  Negligible. 


Table  II.— Existing  Regulatkdns  Impacted  by  Changes  to  General  Provisions 


P) 


2.300 

1.300 

1.300 

1,500 

35,000 
1.700 
1.700 

P) 


TITLE 


NSPS  SECOf<0ARY  BRASS  &  BRONZE  PROD.  PLANTS  ....-^.. - 

NESHAP:  BENZENE  WASTE  OPERATIONS  „ „.„ 

NSPS:  PORTIAND  CEMENT  PLANTS  

NESHAP:  CHROM.  EMIS.  FROM  HARD  &  DECORATIVE  CHROM.  ELECTRO. 

CHROM  ANODIZING  TANKS. 
NITRITIC  ACI )  PLANTS _ 


SUBPART 


M. 
FF 
F.. 
N  . 

G. 


ICR  NO. 


1604.04 
1541.04 
1051 
1161.02 

1056.05 


0MB  NO. 


2060.0110 
2060.0183 
2060-0025 
2060-0327 

2060-0019 
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Table  II.— Existing  Reguutions  Impacted  by  Changes  to  General  Provisions— Continued 


TrrtE 


STD.  FOR  performance  FOR  NEW  STATIONARY  SOURCES.  SULFURIC 
ACID  PLANTS. 

ELECTRIC  ARC  FURNACES  &  ARGONOXYGEN  DECARBURIZATION  VESS. 
INFO.  REQUIREMENTS. 

NSPS  FOR  PHOSPHATE  FERTILLIZER  IND _— 

NAPA:  COAL  PREPARATION  PLANTS  

NSPS  FOR  SEWAGE  TREATMENT  PLANT  INCIN 

STD.  OF  PERF.  FOR  IRON  &  STEEL  PLANTS  (BASIC  PROC.  FURNACES) 

NSPS  FOR  AUTOMOBILE  &  LIGHT  DUTY  TRUCK  SURFACE  COAT.  OPRS 

NSPA  FOR  STATIONARY  GAS  TURBINES  INF.  REQ 

NSPS  RECORDKEEPING  &  REPORTING  REQ.  FOR  LEAD-ACID  BATTERY 
MFG.. 

NSPS:  NON-METALLIC  MINERAL  PROCES.  PLANT 

(NSPS)  FOR  ONSHORE  NATURAL  GAS  PROCESS.  PLANT/EQUIP.  LEAKS  OF 
VOC  &  EMISS.  OF  SC2— REPORTING/  RECORDKEEPING. 

NESHAP— BERYLLIUM — 

NSPS  FOR  METAL  FURN.  SURFACE  COATING  • 

NSPS:  GRAPHIC  ARTS  INDUSTRY 

NSPS  FOR  PRESSURE  SENS  TAPE  &  LABEL  SURFACE  COATING  INF. 
REQUIR.. 

NSPS  FOR  SURFACE  COAT.  OF  LARGE  APPLIANCES,  INF.  &  REQUIRE- 
MENTS. 

NSPS  FOR  METAL  COIL  SURFACE  COATING  INFORMATION  &  REQUIRE- 
MENTS. 

NSPS:  ASPHALT  PROCESS.  &  ASPHALT  ROOF  MFG 

NSPS  FOR  BEVERAGE  CAN  SURFACE  COATING.  INFORMATION  REQUIRE- 
MENTS. 

NSPS  FOR  CALCINERS  &  DRYERS  IN  MINERAL  INDS.  REPORT/RECORt>- 
KEEPING. 

STDS.  OF  PERF.  FOR  NEW  STATK)NARY  SOURCES  METALLIC  MIN.  PROC- 
ESSING PLANTS. 

NSPS  FOR  EQUIP.  LEAKS  OF  VOC  IN  PETROLEUM  REFIN.  INF.  REQUIRE- 
MENTS. 

NSPS  FOR  PETROLEUM  DRY  CLEANERS.  INF.  &  REQUIREMENTS 

STORAGE  VESSELS  FOR  PETROLEUM  LIQUIDS— STDS  OF  PERF.  FOR  NEW 
STATIONARY  SOURCES. 

NESHAP  FOR  ETHYLENE  OXIDE  COMMERCIAL  STERILIZATION  &  FUMIGA- 
TION OPERATIONS. 

NESHAP  FOR  CHROMIUM  EMISSIONS  FROM  IND.  PROCESS  COOLING  TOW- 
ERS 

NEW  RESIDENTIAL  WOOD  HEATERS.  RPT  &  RECORDKEEPING  REQUIRE- 
MENTS. 

NSPS:  POLYMERIC  COATING  OF  SUPPORTING  SUBSTRATES  FACILITIES 

COKE  OVEN  BATTERY  NATIONAL  EMISSION  STANDARDS  

NESHAP  FOR  DRY  CLEANING  FACILITIES/  PERCHLORO-ETHYLENE  (PCE) 

PROHIBITION  OF  HEXAVALENT  CHROMIUM  CHEMICALS  IN  COMFORT 
COOLING  TOWERS.  INF.  REQ.. 

NSPS  FOR  STARCH  PROD  PLANTS ~.^ 

NSPS  FOR  WOOL  FIBERGLASS  INSULATION  MFG 

NSPS  LIME  MFG.  IND.  INF.  REQUIREMENT  ^ 

NESHAP  FOR  BENZENE  EMISSIONS  FROM  BULK  OPRS 

NSPS  SYNTHETIC  FIBER  PROD.  FACIL.  INFOR.  REQUEST 

NSPS  FLEXIBLE  VINYL  &  URETHANE  COATING  &  PRINTING  INF.  REQUIRE- 
MENT. 

TIRE  MFG.  INDUSTRY  

FED.  STDS.  FOR  MARINE  TANK  VESSEL  LOADING  &  UNLOAD.  OPRS.  & 
NESHAP/  MARINE  VESSEL  LOADING. 

NESHAP:  EPOXY  RESIN  &  NON-NYLON  POLYAMIDE  RESIN  PRODUCTION  

NESHAP  SHIPBLDG.  &  SHIP  REPAIR  SURF.  COATING -.... 

NESHAP  FOR  WOOD  FURN.  MFG.  OPRS ~~ 

NESHAP  FOR  OFF-SITE  WASTE  OPRS ~ 

NSPS  FOR  SURFACE  COATING  OF  PLASTIC  PARTS  FOR  BUSINESS  MA- 
CHINES. 

INF.  COLLECT.  REQUIREMENT  FOR  HOT  MIX  ASPHALT  FACILITIES  (NSPS)  ... 

SECONDARY  LEAD  SMELTERS  

GRAIN  ELEVATORS  (NSPS) - : — r^ ^ 

NSPS  FOR  VOLATILE  ORGANIC  STORAGE  VESSELS 

NSPS  POLYMER  MFG.  IND.  RECORDKEEPING  &  RPT  REQUIREMENT  

NESHAP:  HALOGENATED  SOLVENT  CLEANERS/  HALOGENATED  (HAP)  

NES  SOURCE  PERFORMANCE  STDS.  (NSPS)  FOR  KRAFT  PULP  MILLS 

NES  FOR  MAGNETIC  TAPE  MFG.  OPRS - 
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HHH 
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L .... 

DD 

KB  _ 

ODD  

T .-, 

BB 

EE  


ICRNO. 


^Q67JX 

^(XOJ07 

1061J)6 

1062 

1063.06 

1069.04 

1064.06 

1071.05 

1072.04 

1064 
1066.03 

193 
0649.06 

657 
0658.05 

0659.06 

0660.06 

661 
0663.05 

0746.02 

0982.04 

0983.04 

0997.04 
1050.06 

1666.02 

1625.02 

1176.04 

1284 
1362.02 
1415.02 
1420.03 

1706.01 
1160.04 
1167.04 
1154.03 
1156.06 
1157.04 

1158 
1679.01 

1681 

1712.01 

1716.01 

1717.01 

1093.04 

1127.04 

1128.04 

1130.04 

1132.04 

1150.03 

1652 

1055.04 

1065.04 


0MB  NO. 


2060-0041 

2060-0038 

2060-0037 
2060-0122 
2060-0035 
2060-0029 
2060-0034 
2060-0028 
2060-0081 

2060-^)050 
2060-0120 

2060-0092 
2060-0106 
2060-0105 
2060-0004 

2060-0108 

2060-0107 

2060-0002 
2060-0001 

2060-0251 

2060-0016 

2060-0067 

2060-0079 
2060-0121 

2060-0283 

2060-0268 

2060-0161 

2060-0181 

2060-0253 

2060-234 

2060-0193 

2060-0310 
2060-0114 
2060-0063 
206CM)182 
2060-0059 
2060-0073 

2060-0156 
2060-0289 

2060-0290 
2060-0330 
2060-0324 
2060-0313 
2060-0162 

2060-0083 
206(MX)80 
2060-0082 
2060-0074 
2060-0145 
2060-0273 
2060-0021 
2060-0326 
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Table  II.— Existing  Regulations  Impacted  by  Changes  to  General  Provisions— Continued 

TITLE 

SUBPART 

ICRNO. 

0MB  NO. 

NSPS  FOR  VOLATILE  VOC  EMISSIONS  FROM  SYNTHETIC  ORGANIC  CHEM. 

1697.01 

1153.05 
1100.07 
1100.06 

2060-0311 

INO.  WASTEWATER. 

NESHAP  FOR  BENZENE  EQUIPMENT  LEAKS.  INF.  REQUIR ^ 

NESHAP:  RADIONUCLIDES 

V. ._ 

2060-0068 
2060-0191 

NESHAP:  RADKXJNCLIDES . 

2060-0191 

J 


m.  Rationale 

Changes  to  General  Provisions 

In  the  General  Provisions  for  new 
source  performance  standards  (NSPS) 
and  national  Amission  standards  for 
hazardous  air' pollutants  (NESHAP) 
rules.  40  CFRtParts  60,  61,  and  63,  EPA 
is  proposing  to  change  any  requirement 
for  quarterly  reporting  to  a  semiannual 
reporting  requirement.  These  changes 
would  conform  the  reporting 
requirements  In  the  General  Provisions 
to  the  reporting  requirements  of  recently 
promulgated  NSPS  and  NESHAP  rules. 
If  these  revisions  to  the  General 
Provisions  were  promulgated,  reporting 
frequencies  in  speciBc  NSPS  and 
NESHAP  rules  could  be  more  or  less 
frequent  than  semiaimual  as  deemed 
appropriate  fo^  those  particular  rules 
under  the  Cle^  Air  Act. 

In  1985.  EPA  published  in  the  Federal 
Register  a  general  policy  regarding 
NSPS  and  NESHAP  reporting 
frequencies  (50  PR  46464  (Nov.  8, 
1985)).  The  pqlicy  recommended 
quarterly  reporting  of  all  direct 
compliance  information '  showing 
exceedances,  ^nd  allowed  reporting  of 
this  informati<in  on  a  semiannual  basis 
where  no  exceedance  occurred.  Further, 
the  policy  generally  suggested 
semiaimual  reporting  of  all  other 
information  required  in  NSPS  rules  and 
quarterly  repotting  of  all  other 
information  required  in  NESHAP  rules. 

The  Agency  now  believes  that  the 
semiannual  reporting  frequencies 
contained  in  recently  promulgated 
NSPS  and  NE$HAP  regulations  and 
proposed  in  this  rulemaking  for  all 
types  of  in  forty  ation  are  generally 
appropriate.  EPA's  experience  over  the 
past  ten  years  with  a  variety  of  NSPS 
and  NESHAP  hilemakings  covering 
industries  of  all  types  suggests  that 
semiannual  reporting  provides 
sufBciently  tiiiely  information  to  both 
ensure  compliance  and  enable  adequate 
enforcement  of  applicable  requirements, 
while  imposing  less  burden  on  the 
affected  industry  than  would  quarterly 


■  The  1985  Fedetal  Regisler  notice  described 
"direct  compliance  information"  as  data  which  may 
be  used  by  an  enfofcenieni  agency  as  the  sole 
evidence  of  a  violation  of  the  standard  (see  SO  FR 
464671, 


reporting.  Recent  NSPS  and  NESHAP 
rulemakings  have  moved  almost 
exclusively  to  semiannual  reporting  as  a 
sttmdard  approach.  See,  e.g..  NSPS— 40 
CFR  Part  60  Subpart  UUU— Standards 
of  Performance  for  Calciners  and  Dryers 
in  Mineral  Industries  and  NESHAP — 40 
CFR  Part  63  Subpart  O— Ethylepe  Oxide 
Emissions  Standards  for  Sterilization 
Facilities. 

EPA  sees  no  reason  to  retain  different 
reporting  frequencies  in  the  NSPS  and 
NESHAP  General  Provisions  compared 
to  the  reporting  frequencies  contained 
in  recently  promulgated  rules. 
Accordingly,  EPA  is  proposing  changes 
to  the  General  Provisions  to  conform  to 
recently  promulgated  NSPS  and 
NESHAP  regulations.  For  a  typical  rule, 
the  change  from  quarterly  to  semiannual 
reporting  results  in  a  20  percent 
reduction  in  reporting  burden  or  6 
percent  of  the  overall  burden.  For  the 
approximately  3.6  milUon  burden  hours 
resulting  from  the  60  rules  aiTected  by 
this  provision,  this  will  result  in  a 
reduction  of  approximately  215.000 
hours. 

EPA  is  proposing  to  allow  the  use  of 
electronic  data  submission  of 
notifications  and  reports  within  the 
General  Provisions  of  40  CFR  Part  60. 
Part  61.  and  Part  63  as  soon  as  a  system 
is  developed.  The  use  of  electronic 
means  by  EPA  for  receiving 
notifications  and  reports  would  greatly 
reduce  the  volume  of  paperwork  and 
increase  the  efficiency  in  receiving 
notifications  and  reports.  Fdr  a  typical 
rule,  the  burden  associated  with 
notifications  is  approximately  7.0 
percent;  it  is  assumed  allowing 
electronic  data  submission  will  reduce 
notification  burden  by  10  percent.  For 
the  approximately  3.6  million  burden 
hours  resulting  from  the  60  rules 
affected  by  this  provision,  this  will 
result  in  a  reduction  of  approximately 
25,000  hours. 

The  agency  is  also  proposing  that  a 
source  may  reduce  the  amount  of 
records  required  to  be  maintained  by  the 
source  based  on  the  completeness  of  the 
records  that  ensure  all  exceedances  are 
recorded  and  representative  compliance 
measurements  (a  subset  of  total 
measurements)  are  recorded.  This  is  a 
performance  based  scheme  that  would 


allow  sources  with  data  availability    ' 
greater  than  95%  to  reduce  the  amount 
of  records  required  under  the  General 
Provisions.  For  example,  40  CFR 
§63.8(b)(4)(ii)  requires  sources  with 
CEMS  to  complete  a  minimum  of  one 
cycle  of  operation  for  each  successive 
15-minute  period,  and  40  CFR 
§  63.8(g)(2)  requires  the  CEMS  data  to  be 
reduced  to  1-hour  averages.  The  source 
currently  must  keep  all  required  CEMS 
measurements.  If  a  source  achieved  95% 
data  availability  for  all  1-hour  averages 
within  a  day.  the  Agency  is  proposing 
to  allow  the  source  to  discani  the 
records  of  the  15-minute  periods  and 
retain  the  1-hour  averages  at  the  end  of 
each  day.  The  Agency  believes  that  this 
type  of  an  approach  would  encourage 
sources  to  achieve  a  high  data 
availability.  The  Agency  is  also 
exploring  what  level  of  data  availability 
is  appropriate  for  other  types  of 
continuous  monitoring  systems  such  as 
continuous  parameter  monitoring 
systems  (CPMS)  (e.g.  temperature         ' 
monitors),  and  is  taking  comment  on 
expanding  this  proposal  to  other  CMS 
requirements.  The  Agency  is  also 
exploring  how  the  source's  compliance 
status  and  how  the  need  to  verify 
correct  calculation  of  valid  hoiu^  should 
affect  the  extent  or  application  of  this 
proposal.  For  a  typical  rule  that  requires 
CMS,  the  recordkeeping  burden  for  CMS 
data  is  approximately  47  percent  of  the 
overall  recordkeeping  burden  or  20 
percent  of  the  overall  burden. 
Approximately  75  percent  of  the  rules 
require  CMSs.  For  the  approximately  3.6 
million  burden  hours,  this  will  result  in 
a  reduction  of  approximately  540,000 
hours. 

The  General  Provisions  [Part  60 
section  60.8(d)]  require  30  days  prior 
notice  of  any  performance  test,  ".  .  . 
except  as  specified  under  other 
subparts. .  .  ."  In  cases  where  a 
performance  test  must  be  rescheduled, 
due  to  operational  problems,  etc.,  it  is 
not  always  reasonable  or  necessary  to 
provide  30  days  prior  notice  to  EPA  or 
the  State  of  the  new  date  of  the 
performance  test.  Based  on 
conversations  with  personnel  who  are 
affected  by  the  notification  of  the  new 
date  of  the  performance  test  (i.e., 
personnel  at  EPA  Regional  Offices  and 
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State  agencies),  the  EPA  has  determined 
that  after  the  initial  30-day  notification, 
then  notice  provided  7  days  prior  to  a 
rescheduled  test  is  sufficient  time  to 
provide  the  Regional,  State  or  Local 
agencies  the  opportiuiity  to  have  an 
observer  present.  Therefore,  section 
60.8(d)  has  been  revised  to  reflect  this 
allowance. 

The  General  Provisions  (Part  60 
section  60.7(a)(2)  and  Part  63  section 
63.9(b)(2)(iv)I  also  require  a  notification 
of  the  anticipated  date  of  initial  startup 
for  new  affected  facilities.  After 
reviewing  this  requirement,  the  EPA  has 
determined  that  this  notification  can  be 
waived  for  owners  and  operators  of 
affected  facilities  without  affecting  the 
enforcement  of  this  regulation.  The 
deletion  of  this  reporting  requirement  is 
being  made  for  purposes  of  streamlining 
and  further  reduction  of  the  reporting 
burden  on  both  large  and  small  plant 
owners  or  operators. 

Reduction  in  Reporting  Frequencies 

40  CFR  Part  60  Subparts  D,  Da.  Db,  Dc. 
J.  NN.  and  SSS 

40  CFR  Part  61  Subparts  L  and  M 

EPA  is  proposing  to  make  the 
reporting  frequency  in  these  listed  NSPS 
and  NESHAP  subparts  semiannual.  As 
explained  above  in  reference  to 
proposed  revisions  to  the  General 
Provisions,  EPA  now  believes  that 
semiannual  reporting  is  generally 
appropriate  for  NSPS  and  NESHAP 
rules.  The  Agency's  experience  over  the 
past  ten  years  suggests  that  semiannual 
reporting  provides  sufficiently  timely 
information  to  both  ensure  compliance 
and  enable  adequate  enforcement  of 
applicable  requirements,  while 
imposing  less  burden  on  the  affected 
industry  than  would  more  frequent 
reporting.  EPA  sees  no  reason  not  to 
revise  these  existing  NSPS  and  NESHAP 
regulations  to  conform  to  the 
semiannual  reporting  &«quency 
proposed  for  the  General  Provisions. 

Approximately  1,400  facilities  will 
save  about  30  hours  per  year  per  facility 
resulting  in  an  annual  savings  of 
approximately  42,000  hours  per  year. 

40  CFR  Part  61  Subpart  L 

The  standard  includes  particular 
provisions  for  benzene  emission  sources 
controlled  with  a  carbon  adsorber  or 
vapor  incinerator,  although  these  are  not 
the  typical  control  measures  found  at 
coke  by-product  recovery  plants.  The 
rule  requires  the  owner  or  operator  to 
develop  and  record  a  plan  for  proper 
operation,  maintenance  and  corrective 
action  of  the  carbon  adsorber  or  vapor 
incinerator  to  achieve  98  percent  control 
(40  CFR  61.139(i)(l)(ii)j.  The  EPA 


proposes  to  delete  this  requirement 
because  the  monitoring  and  work 
practice  standards  that  are  also  required 
are  sufficient  to  ensure  the  desired 
control  efficiency. 
.  The  monitoring  required  for  the 
incinerator  is  tempierature.  For  the 
carbon  adsorber,  concentration  levels  of 
emissions  are  required  to  be  monitored. 
Furthermore,  work  practice  standards 
specify  when  a  besh  carbon  bed  is 
required,  based  on  the  results  of  the 
monitoring.  Deviations  from  the 
requirements  are  to  be  recorded  and 
reported.  The  Agency  believes  these 
requirements  alone  are  sufficient  to 
assure  proper  operation  and 
maintenance,  without  the  required 
development  of  a  plan.  However, 
facilities  with  these  controls  may  still 
choose  to  have  a  plan  for  internal 
planning  purposes. 

40  CFR  Part  60  Subpart  SSS 

The  NSPS  for  magnetic  tape 
manufacturing  facilities  has  a  solvent 
usage  cutoff^  for  the  applicability  of 
controls.  A  facility  using  less  solvent 
than  the  cutoff  has  certain 
recordkeeping  and  reporting 
requirements,  but  is  not  required  to 
meet  the  emission  limitations. 

The  rule  currently  requires  owners  or 
operators  to  which  the  cutoff  applies  to 
make  and  record  semiannual  estimates 
of  the  projected  annual  amount  of 
solvent  to  be  used  in  magnetic  tape 
manufacturing  for  the  calendar  year  (40 
CER  60.714(a)(1)},  as  well  as  record  the 
actual  amount  solvent  used  in  a  year  (40 
CFR  60.714(a)(2)l.  The  owner  or 
operator  is  also  required  to  report  the 
first  semiannual  estimate  in  which  the 
annual  solvent  use  as  well  as  the 
exceedances  based  on  the  actual  solvent 
used  [60.71 7(c)(l)l  would  exceed  the 
solvent  usage  cutoff  (40  CFR 
60.717(c)(l)l.  The  EPA  proposes  to 
delete  the  requirements  for  estimating 
and  reporting  the  projected  annual 
solvent  use.  Since  there  are  already 
recordkeeping  and  reporting 
requirements  related  to  the  actual 
solvent  use,  the  EPA  believes  it  is 
unnecessary  to  require  semiannual 
estimates  of  projected  use.  These 
records  related  to  actual  solvent  use 
would  be  sufficient  for  identifying 
facilities  that  are  potentially  subject  to 
the  control  requirements  because  of 
exceeding  the  cutoff.  Further,  the 
requirement  at  40  CFR  60.710(b)  that 
sources  exceeding  the  applicability 
threshold  remain  subject  to  the  emission 
l^ontrols  and  related  requirements, 
effectively  prevents  circumvention  of 
the  control  requirements,  and  is  a  more 
efiiective  means  of  assuring  timely 
application  of  emission  controls  than 


the  projected  semiannual  estimates. 
Even  if  these  estimates  were  not 
required  to  be  recorded  and  reported,  it 
may  be  in  the  best  interest  of  the  owner 
or  operator  to  develop  such  estimates 
for  planning  purposes,  to  ensure 
compliance  with  standards. 

40  CFR  Part  60  Subpart  XX  and  Part  63 
Subpart  R 

Loading  of  gasoline  into  gasoUne  tank 
trucks  and  cargo  tanks  at  bulk  gasoline 
terminals  under  the  NSPS  (40  CFR 
60.502(e)  and  60.505)  and  MACT  (40 
CFR  63.420),  respectively,  is  limited  to 
vapor  tight  tanks  which  have  been 
annually  tested  for  vapor-tightneSs. 
Documentation  of  the  test  must  be  on 
file  at  the  terminal.  To  implement  this 
requirement,  terminal  owners  and 
operators  must  cross  check  the  gasoline 
tanks  loaded  against  the  test 
documentation  on  file  within  two  weeks 
of  loading  of  the  tank.  If  proper 
documentation  is  lacking,  terminal 
operators  must  take  steps  to  assure  that 
any  tank  will  not  be  reloaded  until  test 
documentation  is  obtained.  The  change 
proposed  in  this  action  will  reduce  the 
ft^quency  of  cross  checks  if  facilities 
have  and  continue  to  have  a  low 
number  of  cargo  tanks  or  gasoline  tank 
trucks  without  test  documentation.  Two 
reduced  levels  of  monitoring  frequency 
are  proposed  for  terminals  which 
exhibit  very  high  compliance  rates  with 
the  tank  testing  requirements.  For 
terminals  with  less  than  an  average  of 
one  gasoline  tank  per  month  over  the 
past  26  weeks  without  documentation, 
the  documentation  cross  check  can  be 
reduced  ft-om  biweekly  to  quarterly. 
Terminals  with  even  higher  compliance 
rates,  such  that  less  than  an  average  of 
one  gasoline  tank  per  month  is  loaded 
over  the  past  52  weeks  without 
documentation  need  only  cross  check 
the  vapor  tightness  documentation 
semiannually.  The  proposed  revision 
does  not  change  the  level  of  the 
standard  and  EPA  believes  this  action 
allows  for  reduced  cross-checking 
without  significant  increased  risk  of 
excess  emissions  occurring,  because  this 
proposal  would  limit  reductions  in 
cross-checking  ftw^uency  only  for 
sources  with  high  compliance  rates.  If 
these  proposed  conditions  are  not 
maintained  by  the  terminal  as 
determined  by  the  next  quarterly  or 
semiannual  cross-check,  then  the 
original  cross-check  monitoring 
frequency  (every  two  weeks)  is  then 
required.  Only  changes  in  the  regulatory 
text  in  the  NSPS  are  required  because 
the  MACT  cross-references  the 
provisions  in  the  NSPS. 

Approximately  100  facilities  will  save 
about  190  hours  per  year  resulting  in  a 
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total  reductibn  in  burden  of 
approximately  19,000  hours  per  year. 

40  CFR  Part'£0  Subpart  CC  and  Part  61 
Subpart  N 

Currently,;  40  CFR  Part  60  Subpart  CC 
section  60.293(c)  and  Part  61  Subpart  N 
section  61.2t3  require  the  installation  of 
a  CEM  to  measure  opacity  from  the 
affected  facility.  During  initial 
performanca  testing  for  PM  emissions, 
6-minute  opacity  averages  are 
calculated.  Based  on  the  6-minute 
averages,  the  corresponding  97.5  upper 
percentile  is  determined.  After  that,  for 
the  purpose  bf  reporting  excess 
emissions,  a|l  6-nunute  periods  with  an 
average  opadity  greater  than  the  97.5 
upper  percentile  are  reported  as  excess 
emissions. 

The  reconvnended  revision  is  to 
change  the  ikiper  percentilia 
determination  from  97.5  percent  to  99.0 
percent.  SinQe  even  the  opacity  levels 
corresponding  to  the  99th  percentile 
were  recordad  when  compliance  with 
the  particulate  standard  was  achieved, 
this  revision  focuses  the  excess 
emission  repprts  on  the  opacity  levels 
more  likely  to  be  associated  with 
exceedance  of  the  particulate  standard. 
The  rule  woilld  then  read,  for  the 
purpose  of  reporting  excess  emissions, 
all  6-minute  periods  with  an  average 
opacity  greater  than  the  99.0  upper' 
percentile  art  reported  as  excess 
emissions.  The  revision  does  not  change 
the  particulate  emission  limits  in  either 
rule,  but  woi|ld  simply  reduce  the 
probability  of  reporting  opacity  levels 
which  do  not  correspond  to  excess 
particulate  emissions,  and  would 
therefore  decrease  reporting  burden. 

Although  the  level  of  reporting  is 
slightly  reduced,  if  a  significant  problem 
occurred  the  excess  emissions  report 
would  still  b^  triggered.  Therefore,  an 
adequate  lev^l  of  control  is  still 
maintained.  ' 

40  CFR  Part  ^  Subpart  Ea 

Today's  action  also  proposes  to 
change  the  reporting  requirements 
included  in  tfce  NSPS  for  Municipal 
Waste  Comb»»8tors  (MWCs)  Subpart  Ea 
from  quarter!^  to  annual  with 
semiannual  exception  reporting.  This 
revision  will  piake  the  reporting 
frequencies  and  deadlines  consistent 
throughout  the  NSPS  and  Emission 
Guidelines  that  apply  to  municipal 
waste  combiisters.  MWCs  are  also 
covered  by  NISPS  Subpart  Eb  and  the 
Emission  Guidelines  (EGs)  (i.e..  Subpart 
Cb)  for  MWC$,  which  were  promulgated 
in  the  FederiU  Register  on  December  19, 
1995.  The  reporting  requirements  under 
the  EGs  and  Under  NSPS  Subpart  Eb  for 
MWCs  requite  annual  compliance 


reporting  with  semiaimual  exception 
reporting.  This  change  to  the  reporting 
requirements  in  Subpart  Ea,  therefore, 
makes  these  reporting  requirements 
consistent  for  all  MWCs. 

The  EPA  believes  that  semiannual 
reporting  will  be  sufficiently  timely  for 
sources  which  have  exceeded  any 
emission  limits  or  operating  parameters. 
Further,  EPA  believes  annual  reporting 
of  complying  information  from  MWCs 
will  provide  adequate  information  for 
complying  plants  and  is  appropriate 
given  the  cost  associated  with  reporting 
requirements.  The  EPA  notes,  however, 
that  once  an  MWC  is  required  to  obtain 
a  Title  V  operating  permit,  the 
semiannual  Title  V  reporting 
requirements  set  forth  in  Section  504(a) 
of  the  Act  will  supersede  the  annual 
reporting  requirements  proposed  here. 
See  42  U.S.C.  7661c(a) 

Approximately  10  facilities  will  save 
about  230  per  hours  per  year  resulting 
in  a  total  burden  reduction  of 
approximately  2,300  hours  per  year. 

240  CFR  Part  51  Subpart  Q 

The  number  of  facilities  currently 
required  to  report  emission  data  will  be 
reduced.  The  minimum  emissions 
necessary  to  trigger  a  report  will  be 
raised  from  100  to  200  tons  per  year  of 
particulate  matter,  PM,  sulfur  oxides, 
VOC  and  nitrogen  oxides.  The 
minimum  emissions  necessary  to  trigger 
a  report  will  be  raised  from  1000  to  2000 
tons  per  yepr  of  carbon  monoxide.  Since 
Subpiart  Q  does  not  require  emission 
reductions  but  only  reports  to  track 
emissions,  this  action  does  not  have  any 
adverse  effect  on  the  environment  i.e., 
result  in  an  increase  of  emissions  to  the 
atmosphere. 

Approximately  54  facilites  will  save 
about  30  hours  per  year  resulting  in  a 
total  burden  reduction  of  approximately 
1,700  hours  per  year. 

40  CFR  Part  60  Subpart  AAA 

Correction  to  40  C.F.R.  Section  60.531 

This  proposed  rulemaking  clarifies 
the  definition  of  "wood  heater"  under 
the  New  Source  Performance  Standards 
for  Residential  Wood  Heaters,  40  CFR 
60.530,  et  seq.  The  final  rule,  published 
February  26, 1988  (53  FR  5860),  defines 
a  wood  heater  as  "an  enclosed, 
woodbuming  appliance  capable  of  and 
intended  for  space  heating  and  domestic 
water  heating"  that  meets  certain 
specified  criteria.  The  EPA,  and  the 
regulatory  negotiating  committee,  which , 
worked  together  to  develop  the 
definition  of  wood  heater,  intended  the 
conjunction  "or"  rather  than  "and"  be 
used  after  the  words  "space  heating", 
thereby  including  in  the  definition  aU 


woodbuming  appliances  capable  of  and 
intended  for  space  heating  or  domestic 
water  heating  that  met  the  specified 
criteria.  This  intent  is  evident  in  the 
definition  of  a  wood  heater  in  the 
proposed  rule  published  February  18, 
1987  (52  FR  4995,  52  FR  5015  and  the 
Method  28  test  protocol);  and  also  in  the 
preamble  to  the  final  rule  (53  FR  5860) 
and  at  40  C.F.R.  60,  Subpart  AAA, 
Method  28,  section  2.12,  where 
woodbuming  appliances  are  defined 
and  specified  as  those  "capable  of  and 
intended  for  space  heating  or  domestic 
water  heating .  .  ."  Therefore,  today's 
action  is  intended  to  correct  an  earlier 
typographical  error. 

Modification  of  §  60.536(f)(3) 

The  language  for  permanent  labeling 
under  §  60.536(f)(3)  is  amended  to 
eliminate  need  for  coal-only  heaters  to 
be  emission  tested  before  the  rule  can  be 
applied.  The  rule  previously  applied 
only  to  affected  facilities.  In  onler  for  an 
appliance  to  be  an  affected  facility,  its 
emission  rate  must  first  be  determined 
using  the  procedures  specified  in 
Method  28 — Certification  and  Auditing 
of  Wood  Heaters.  The  Agency  did  not 
intend  to  require  emission  testing  of 
coal-only  heaters.  The  rule  language  is, 
therefore,  modified  to  eliminate  this 
unintended  burden. 

Removal  of  §  60.538 

Section  60.538,  Prohibitions,  is 
removed  frt>m  the  rule.  The  purpose  of 
this  section  was  to  aid  in  enforcing  the 
preceding  mie  requirements;  however, 
it  also  included  several  unintended 
dependencies,  limitations  and 
requirements.  For  instance,  the 
prohibitions  section  does  not  allow  a 
claim  of  violation  of  the  removable  label 
requirement  imless  the  wood  heater  in 
question  also  has  a  permanent  label.  An 
unintentional  dependence.  Also,  the 
prohibitions  sections  does  not  make 
failure  to^comply  with  the  quality 
assurance  requirements  unlawful. 
Obviously,  the  Agency  did  not  first 
promulgate  quality  assurance  mles  and 
then  intentionally  limit  its  ability  to 
enforce  those  rules.  Other  such 
unintended  linkages  exist  in  the 
prohibitions  section.  Since  each  of  the 
regulatory  provisions  in  the  rule  can  be 
enforced  without  the  prohibitions 
language,  this  section  is  removed. 

Burden  Reduction 

Correction  of  §  60.531  to  clarify  the 
definition  of«  wood  heater,  reduces  the 
burden  on  both  the  manufacturer  and 
the  Agency  by  reducing  the  amount  of 
resources  needed  to  determine  whether 
or  not  a  given  woodbuming  appliance  is 
covered  by  the  regulation. 
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Clarification  of  §  60.536(0(3)  to 
eliminate  the  requirement  that  the 
manufacturer  of  a  coal-only  heater 
perform  an  emissions  test,  reduces  the 
burden  on  both  the  manufacturer  and 
the  Agency.  This  clarification  reduces 
confusion  as  to  how  this  regulation  was 
meant  to  be  applied,  and  eliminates  the 
possibility  that  a  coal-only  heater  would 
ever  have  to  perform  a  Method  28 
emissions  test. 

Removal  of  §60.538.  Prohibitions, 
also  eliminates  confusion  as  to  how  the 
regulations  should  be  applied  and 
reduces  enforcement  burden  for  both 
the  manufacturer  and  Agency. 

Solicitation  of  Comments 

40  CFR  Part  61  Subpart  F 

On  October  21, 1976.  EPA 
promulgated  a  national  emission 
standard  under  the  authority  of  Section 
112  for  vinyl  chloride  emissions  from 
vinyl  chloride,  ethylene  dichloride,  and 
polyvinyl  chloride  plants.  One  critical 
component  of  that  standard  is  Section 
61.65(b)  which  contains  specific 
provisions  to  address  several  types  of 
fugitive  emission  sources.  Among  these 
were  requirements  for  two  separate 
programs  for  detecting  equipment  leaks: 
(1)  a  continuously  operating  fixed-point 
area  monitoring  system  and  (2)  a 
program  to  periodically  survey  each 
potential  leak  source  with  a  portable 
monitoring  instrument.  After  the 
promulgation  of  the  vinyl  chloride 
standard.  EPA  conducted  field  studies 
to.obtain  information  on  various  leak 
detection  and  repair  programs  at 
petroleum  refineries  and  chemical 
plants.  Subsequent  standards  for  other 
pollutants  and  other  source  categories 
contained  only  the  requirement  for  the 
portable  monitoring  system,  not  the 
fixed-point  system.  The  first  of  these 
subsequent  standards  was  a  new  source 
performance  standard  for  volatile 
organic  compound  (VOC)  fugitive 
emission  sources  in  the  Synthetic 
Organic  Chemicals  Manufacturing 
Industry,  proposed  January  5, 1981.  As 
explfiined  in  the  preamble  to  that 
proposed  rule,  fixed  point  monitoring 
systems  were  considered  for  that  rule, 
but  were  not  required  (Vol.  46.  No.  2  of 
Federal  Register,  page  1151).  According 
to  the  Background  Information 
Document  for  that  proposed  standard 
(VOC  Fugitive  Emissions  in  Synthetic 
Organic  Chemicals  Manufactiuing 
Industry — Background  Information  for 
Proposed  Standards  (EPA-450/3-80- 
033a,  November  1980,  pages  4-3,  4-4)1, 
the  efficiency  of  a  fixed-point  system  is 
limited  to  providing  only  a  general  area 
indication  that  leaks  may  be  present.  In 
addition,  the  document  stated  that  leaks 


from  ad)acent  units  and  meteorological 
conditions  may  affect  the  results 
obtained  with  a  fixed-point  system.  The 
sensors  for  the  fixed-point  monitoring 
system  are  not  as  close  to  the  leak 
interface  as  is  required  for  the  portable 
monitors.  Further,  a  portable  monitor  is 
required  even  if  a  fixed  monitor  is  used 
in  order  to  identify  the  leaking  source 
once  a  high  reading  is  obtained  on  the 
fixed-point  monitor.  For  these  reasons, 
the  fixed-point  monitoring  system  was 
not  required. 

In  response  to  President  Clinton's 
initiative  to  reduce  record-keeping  and 
reporting  burdens,  EPA  is  requesting 
comment  on  the  concept  of  removing 
the  requirement  for  the  fixed-point 
monitoring  system  and  the  associated 
record  keeping  from  the  vinyl  chloride 
standard  (Sections  61.65(b)(8)(i)  and 
61.71(a)(1)].  The  requirement  for  fixed- 
point  monitoring  duplicates  the  purpose 
of  the  portable  instnmient  leak 
detection  and  repair  program  and  was 
decided  for  other  standards  to  be  the 
less  efficient  of  the  two  programs.  In 
addition,  removing  this  requirement 
from  the  vinyl  chloride  standard  would 
make  that  standard  more  consistent 
with  other  standards  published 
subsequently  for  finding  and  fixing 
leaks. 

On  the  other  hand,  plants  affected  by 
the  vinyl  chloride  standard  already  have 
a  fixed-point  monitoring  system  in 
place.  To  the  extent  these  systems  detect 
equipment  leaks,  they  have  more  of  an 
opportunity  to  detect  them  sooner  than 
the  portable  program  so  that  repairs  can 
be  completed  sooner.  In  addition,  the 
fixed-point  monitoring  systems  have  an 
opportunity  to  alert  owners  and 
operators  to  other  sources  of  fugitive 
emissions  such  as  spills. 

In  order  to  consider  removing  the 
requirement  for  fixed-point  monitors 
and  the  associated  record  keeping,  EPA 
needs  more  data  on  the  costs  and 
emission  reductions  associated  with  the 
program.  What  cost  savings  would 
plants  experience  if  the  fixed-point 
monitoring  system  were  removed?  To 
what  extent  are  equipment  leaks  being 
identified  sooner  with  the  fixed-point 
monitoring  system  than  they  would  be 
with  the  portable  monitoring  program? 
To  what  extent  are  leaks  being  detected 
with  the  portable  monitor  that  were  not 
identified  by  the  fixed-point  monitor? 
What  is  the  nature  and  frequency  of 
identifying  other  sources  of  fugitive 
emissions  (e.g.,  spills)  with  the  fixed- 
point  monitoring  system?  Any 
comments  submitted  should  provide 
examples  from  experience  and  specifi<> 
data  to  the  extent  possible. 


Administrative  Requirements 

A.  Public  Hearing 

A  public  hearing  will  be  held,  if 
requested,  to  discuss  the  regulatory 
changes  proposedin  this  notice.  Persons 
wishing  to  make  oral  presentati^  on 
the  proposed  regulations  should  contact 
the  EPA  at  the  address  given  in  the 
ADDRESSES  section  of  this  preamble. 
Oral  presentations  will  be  limited  to  15 
minutes  each.  Any  member  of  the 
public  may  file  a  written  statement 
before,  during,  or  within  30  days  after 
the  hearing.  Written  statements  should 
be  addressed  to  the  Air  and  Radiation 
E)ocket  and  Information  Center  address 
given  in  the  ADORBSSES  section  of  this 
preamble  and  should  refer  to  Docket  No. 
A-95-50. 

A  verbatim  transcript  of  the  hearing 
and  written  statements  will  be  available 
for  public  inspection  and  copying 
during  normal  working  hours  at  the 
EPA's  Air  and  Radiation  Docket  and 
Information  Center  in  Washington,  DC 
(see  ADDRESSES  section  of  this 
preamble). 

B.  Analysis  Under  E.O.  12866,  the 
Unfunded  Mandates  Reform  Act  of 
1995,  the  Regulatory  Flexibility  Act,  and 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 

Because  the  regulatory  revisions 
proposed  here  would  reduce  the 
regulatory  burden,  this  action  is  not  a 
"significant"  regulatory  action  within 
the  meaning  of  Executive  Order  12866, 
and  does  not  impose  any  Federal 
mandate  on  State,  local  and  tribal 
governments  or  the  private  sector  within 
the  meaning  of  the  Unfunded  Mandates 
Reform  Act  of  1995.  Further,  EPA  has 
determined  that  it  is  not  necessary  to 
prepare  a  regulatory /lexibility  analysis 
in  connection  with  this  proposed  rule 
under  the  Regulatory  Flexibility  Act  and 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  The 
regulatory  changes  proposed  here  are 
expected  to  reduce  regulatory  burdens 
on  small  businesses,  and  are  not 
expected  to  have  any  adverse  effect  on 
small  businesses.  Therefore,  EPA 
certifies  that  this  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

C.  Paperwork  Reduction  Act 

The  proposed  revisions  to  existing 
standards  are  intended  to  reduce 
existing  recordkeeping  and  reporting 
requirements.  In  this  notice  EPA  has 
explained  the  changes,  identified  who 
would  be  affected  by  the  changes,  and 
estimated  the  reductions  associated 
with  each  change.  EPA  is  interested  in 
comments  from  the  public  on  any  and 
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all  aspects  bf  the  paperwork  burden 
reductions^  including  the  number  of 
affected  entities  and  estimate  of  burden 
reduction.  : 

Statutor^ij  Authority:  The  statutory 
authoritv  ff  r  this  proposal  is  provided 
by  sections.  101, 112, 114, 116  and  301 
of  the  Cleat  Air  Act.  as  amended;  42 
U.S.C.  7401.  7412,  7414,  7416,  and 
7601.  1 

ListofSabjects 

40  CFR  Po/jt  51 

Environi|iental  protection.  Air 
pollution  control.  Reporting  and 
recordkeeping  requirements. 

40  CFR  Part  60 

Environi$ental  protection.  Air 
pollution  control,  Reporting  and 
recordkeeping  requirements. 

40  CFR  Pcu^  61 

Environitental  protection.  Air 
pollution  control.  Reporting  and 
recordkeeping  requirements. 

40  CFR  Pali  63 

Environi^ental  protection.  Air 
pollution  control,  Reporting  and 
recordkeeping  requirements. 

Dated:  Au|ust  5.  1996. 
Carol  Browrner, 

Administrator,  Environmental  Protection 
Agency. 

For  the  reasons  set  out  in  the 
preamble  tule  40,  chapter  I  of  the  Code 
of  Federal  {Regulations  is  proposed  to  be 
amended  as  follows: 

PART  51— (AMENDED] 

1.  The  authority  citation  for  part  51 
continues  t0  read  as  follows: 

Authority.<42  U.S.  Q  7401-7671q. 

Subpart  CK-{Amended] 

2.  Section  51.322  is  amended  by 
revising  patagraphs  (a)(1)  and  (a)(2)  to 
read  as  follows: 

S  51 .322    Sources  subject  to  emissions 
reporting. 

(a)  *  *  * 

(1)  For  particulate  matter,  PM  sulfur 
oxides,  VCX^  and  nitrogen  oxides,  any 
facility  thalj  actually  emits  a  total  of 
181.4  metrijc  tons  (200  tons)  per  year  or 
more  of  an  j  one  pollutant.  For 
particulate  matter  emissions,  the 
reporting  requirement  ends  with  the 
reporting  of  calendar  year  1987 
emissions.  For  FMio  ""»"'«»•  ««  repo«thig 

irquimncni  beg^  with  ttie  reponing  of  caletMlar  year 
1988  em 


(2)  For  carbon  monoxide,  any  fiacility 
that  actually  emits  a  total  of  1814  metric 
tons  (2000  tons)  per  year  or  more. 


PART  60-(AMENDED] 

1.  The  authority  citation  for  part  60  is 
revised  to  read  as  follows: 

Authority:  42  U.S.C  7401-7601. 

Sut)part  A— [Amended] 

2.  Section  60.7  is  amended  by 
removing  and  reserving  paragraph -(a)(2) 
and  revising  paragraphs  (a)  introductory 
text,  (c)  introductory  text,  and  (f)  to  read 
as  follows: 

S60.7   Notification  and  recordkeeping. 

(a)  Any  owner  or  operator  subject  to 
the  provisions  of  this  part  shall  furnish 
the  Administrator  written  notification 
or,  if  acceptable  to  both  the 
Administrator  and  the  owner  or 
operator  of  a  source,  electronic 
notification,  as  follows: 
•        •        •        *        * 

(c)  Each  owner  or  operator  required  to 
install  a  continuous  monitoring  device 
shall  submit  excess  emissions  and 
monitoring  systems  performance  report 
(excess  emissions  are  defined  in 
apphcable  subparts)  and-or  summary 
report  form  (see  paragraph  (d)  of  this 
section)  to  the  Administrator 
semiannually,  except  when:  more 
frequent  reporting  is  specifically 
required  by  an  applicable  subpart;  or  the 
Achninistrator,  on  a  case-by-case  biasis, 
determines  that  more  frequent  reporting 
in  necessary  to  accurately  assess  the 
compliance  status  of  the  source.  All 
reports  shall  be  postmarked  by  the  30th 
day  following  the  end  of  bach  calendar 
half.  Written  reports  of  excess  emissions 
shall  include  the  following  information: 
***** 

(f)  Any  owner  or  operator  subject  to 
the  provisions  of  this  part  shall 
maintain  a  file  of  all  measurements, 
including  continuous  monitoring 
system,  monitoring  device,  and 
performance  testing  measiu^ments;  all 
continuous  monitoring  system  or 
monitoring  device  calibration  checks; 
adjustments  and  maintenance 
performed  on  these  systems  or  devices; 
and  all  other  information  required  by 
this  part  recorded  in  a  permanent  form 
suitable  for  inspection.  The  file  shall  be 
retained  for  at  least  two  years  following 
the  date  of  such  measurements, 
maintenance,  reports,  and  records, 
except  as  follows.  If  the  owner  or 
operator,  required  to  install  a  CEMS, 
achieves  and  maintains  95%  valid 
bburly  averages  for  the  operating  day, 
the  owner  or  operator  may  retain  block 


hoiu'ly  average  values  for  that  operating 
day  and  discard,  at  or  after  the  end  of 
that  operating  day,  the  15-minute  or 
more  frequent  average  values  and 
readings  recorded  1^  the  applicable 
CEMS. 

.  •  •  •  9  • 

3.  Section  60.8  is  amended  by  revising 
paragraph  (d)  to  read  as  follows: 

f0O.8    Performance  tests. 

***** 

(d)  The  owner  or  operator  of  an 
affected  facility  shall  provide  the 
Administrator  at  least  30  days  prior 
notice  of  any  performance  test,  except  as 
specified  under  other  subparts,  to  afford 
the  Administrator  the  opportunity  to 
have  an  observer  present.  If  after  30 
days  notice  for  an  initially  scheduled 
performance  test,  there  is  a  delay  (due 
to  operational  problems,  etc.)  in 
conducting  the  scheduled  performance 
test,  the  owner  or  operator  of  an  affected 
fiacility  shall  notify  the  Administrator  as 
soon  as  {>ossible  of  any  delay  in  the 
original  test  date,  either  by  providing  at 
least  7  days  prior  notice  of  die 
rescheduled  date  of  the  performance 
test,  or  by  arranging  a  rescheduled  date 
with  the  Administrator  by  mutual 
agreement. 
***** 

4.  Section  6(f.l9  is  amended  by 
revising  {>aragraph  (b)  to  read  as  follows: 

f  60.19    Qenaral  notification  and  reporting 
requirements. 

***** 

(b)  For  the  purposes  of  this  part,  if  an 
explicit  postmark  deadline  is  not 
specified  in  an  applicable  requirement 
for  the  submittal  of  a  notification, 
application,  report,  or  other  written 
commimication  to  the  Administrator, 
the  owner  or  operator  shall  postmark 
the  submittal  on  or  before  the  number 
of  days  specified  in  the  applicable 
requirement.  For  example,  if  a 
notification  must  be  submitted  15  days 
before  a  particular  event  is  scheduled  to 
take  place,  the  notification  shall  be 
postmarked  on  or  before  15  days 
preceding  the  event;  likewise,  if  a 
notification  must  be  submitted  15  days 
after  a  particular  event  takes  place,  the 
notification  shall  be  delivered  or 
postmarked  on  or  before  15  days 
following  the  end  of  the  event.  The  use 
of  reliable  non-Govenunent  mail 
carriers  that  provide  indications  of 
verifiable  delivery  of  information 
required  to  be  submitted  to  the 
Administrator,  similar  to  the  postmark 
provided  by  the  U.S.  Postal  Service,  or 
alternative  means  of  delivery,  including 
the  use  of  electronic  media,  agreed  to  by 
the  permitting  authority,  is  acceptable. 
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Subpart  D— [Amended] 

5.  Section  60.45  is  amended  by 
revising  paragraph  (g)  introductory  text 
to  read  as  follows: 

fea46   Emiaeion  and  fuel  monMorino. 

•       •       •       •       * 

(g)  Excess  emission  and  monitoring 
system  performance  reports  shall  be 
submitted  to  the  Administrator 
semiannually  for  each  six-month  period 
in  the  calendar  year.  All  semiannual 
reports  shall  be  postmarked  by  the  30th 
day  following  the  end  of  each  six-month 
period.  Each  excess  emission  and  MSP 
report  shall  include  the  information 
required  in  §  60.7(c).  Periods  of  excess 
emissions  and  monitoring  systrans  (MS) 
downtime  that  shall  be  reported  are 
defined  as  follows: 


Subpart  Da— {Amended] 

6.  Section  60.49a  is  amended  by 
revising  paragraph  (i)  to  read  as  follows: 

f  60.40a    Reporting  requlrMiianta. 

•        •        •        *        • 

(i)  The  owner  or  operator  of  an 
affected  facility  shall  submit  the  written 
reports  required  imder  this  section  and 
subpart  A  to  the  Administrator 
semiannually  for  each  six-month  period. 
All  semiannual  reports  shall  be 
postmarked  by  the  30th  day  following 
the  end  of  each  six-month  period. 


Subpart  Db— {Amended] 

7.  Section  60.49b  is  amended  by 
revising  paragraphs  (d),  (e),  (h) 
intioductory  text.  (i).  (j),  (k)(2).  (k)(3). 
(m)  introductory  text.  (n)(l),  (n)(2).  (q) 
introductory  text,  (q)(2).  (q)(3)  (r),  and 
paragraphs)  to  read  as  follows: 

f60.4M>    Reporting  and  racorcNceepIng 
raQuii  Mnenti. 

•       *        •        •       • 

(d)  The  owner  or  operator  of  an 
affscted  facility  shall  record  and 
tnAintain  records  of  the  amoimts  of  each 
fuel  combusted  during  each  day  and 
calculate  the  anniial  capacity  factor 
individually  for  coal,  distillate  oil, 
residual  oil,  natural  gas,  wood,  and 
rnunidpal-type  solid  waste  for  the 
reporting  period.  The  aimual  capacity 
factor  is  determined  on  a  12-month 
rolling  average  basis  with  a  new  annual 
capacity  factor  calculated  at  the  end  of 
each  calendar  month. 

(e)  For  an  afiiacted  facility  that 
combust  residual  oil  and  meets  the 
criteria  under  §§  60.46b(e)(4),  60.44b  (j), 
or  (k).  the  owner  or  operator  shall 
maintain  records  of  the  nitrogen  content 
of  the  residual  oil  combusted  in  the 


afiiacted  facility  and  calculate  the 
average  fuel  nitrogen  content  for  the 
reporting  period.  The  nitrogen  content 
shall  be  determined  using  ASTM 
Method  D3431-80.  Test  Method  for 
Trace  Nitrogen  in  Liquid  Petroleum 
Hydrocarbcms  (IBR-see  §  60.17),  at  fuel 
suppliers.  If  residual  oil  blends  are 
being  combusted,  fuel  nitrogen 
specifications  may  be  prorated  based  on 
the  ratio  of  residual  oils  of  different 
nitrogen  content  in  the  fuel  blend. 

(h)  The  owner  or  operator  of  any 
affected  facility  in  any  category  listed  in 
paragraphs  (h)  (1)  or  (2)  of  this  section 
is  required  to  submit  excess  emission 
reports  for  any  excess  emissions  which 
occurred  during  the  reporting  period 

(i)  The  owner  or  operator  of  any 
afiiected  facility  stibject  to  the 
continuous  monitoring  requirements  for 
nitrogen  oxides  imder  §  60.48(b)  shall 
submit  a  report  containing  the 
information  recorded  under  paragraph 
(g)  of  this  section. 

(j)  The  owner  or  operator  of  any 
affected  facility  subject  to  the  sulfur 
dioxide  standards  under  §  60.42b  shall 
submit  a  report. 

(k)*  •  * 

(2)  Each  30-day  average  sulfur  dioxide 
emission  rate  (ng/J  or  lb/million  Btu 
heat  input)  measured  during  the 
reporting  period,  ending  with  the  last 
30-day  period;  reasons  for 
noncompliance  writh  the  emission 
standards:  and  a  description  of 
corrective  actions  taken. 

(3)  Each  30-day  average  percent 
reduction  in  sulfor  dioxide  emissions 
calculated  during  the  reporting  period, 
ending  with  the  last  30-day  period; 
reasons  for  noncompliance  with  the 
emission  standards;  and  a  description  of 
corrective  actions  taken. 

*        •        •        •        • 

(m)  For  each  affected  facility  subject 
to  the  stilfur  dioxide  standards  under 
§  60.42(b)  for  which  the  minimum 
amount  of  data  required  under 
$  60.47b(f)  were  not  obtained  dining  the 
reporting  period,  the  following 
information  is  reported  to  the 
Administrator  in  addition  to  that 
required  under  paragraph  (k)  of  this 
section: 

(n)«  *  • 

(1)  Indicating  what  removal  efficiency 
by  fuel  pretreatment  (i.e.,  %  Rr)  was 
credited  during  the  reporting  p>eriod; 

(2)  Listing  the  quantity,  heat  content, 
and  date  each  pretreated  fuel  shipment 
was  received  during  the  reporting 
period,  the  name  and  location  of  the 
fuel  pretreatment  facility;  and  the  total 


quantity  and  total  heat  content  of  all 
fuels  received  at  the  affected  bdlity 
during  the  reporting  period. 

•        •        •        •        • 

.  (q)  The  owner  or  operator  of  an 
affected  facility  described  in  §60.44b(j) 
or  §  60.44b(k)  shall  submit  to  the 
Administrator  a  report  containing: 

(2)  The  average  fuel  nitrogen  ccmtait 
dtiring  the  reporting  period,  if  residual 
oil  was  fired;  and 

(3)  If  the  affected  facility  meets  the 
criteria  described  in  §  60.44b(j),  the 
restilts  of  any  nitrogen  oxides  emission 
tests  required  during  the  reporting 
period,  the  hours  of  operation  during 
the  reporting  period,  and  the  hours  of 
operation  since  the  last  nitrogen  oxides 
emission  test. 

(r)  The  owner  or  operator  of  an 
affected  facility  who  elects  to 
demonstrate  that  the  affiscted  facility 
combusts  only  very  low  sulfur  oil  under 
§  60.42b(j)(2)  shall  obtain  and  maintain 
at  the  affected  facility  fuel  receipts  fit>m 
the  fuel  supplier  whidi  certify  that  the 
oil  meets  the  definition  of  distillate  oil 
as  defined  in  §  60.41b.  For  the  piirposes 
of  this  section,  the  oil  need  not  meet  the 
fuel  nitrogen  content  specification  in 
the  definition  of  distillate  oil.  Reports 
shall  be  submitted  to  the  Administrator 
certifying  that  only  very  low  sulfur  oil 
meeting  this  definition  was  combusted 
in  the  affected  facility  during  the 
reporting  period. 

(s)  The  reporting  period  for  the 
reports  required  under  this  subpart  is 
each  six-month  period.  All  reports  shall 
be  submitted  to  the  Administrator  and 
shall  be  postmariied  by  the  30th  day 
following  the  end  of  the  repenting 
period. 

Subpart  Do— {Amended] 

8.  Section  60.48c  is  amended  by 
revising  paragraphs  (c),  (d),  (e) 
introductory  text,  and  (e)(ll);  and  by 
adding  paragraph  (j)  to  read  as  follows: 

{8a48c    Reporting  and  reeordlMeptng 
raqulrwnenta. 

(c)  The  owner  or  operator  of  each 
coal-fired,  residual  oil-fired,  or  wood- 
fired  affected  facility  subject  to  the 
opacity  limits  under  §  60.43c(c)  shall 
submit  excess  emission  reports  for  any 
excess  emissions  boia  the  affected 
facility  which  occur  during  the 
reporting  period. 

(d)  The  owner  or  operator  of  each 
affBcted  facility  subject  to  the  SO2 
emission  limits,  foel  oil  sulfur  limits,  or 
percent  reduction  requirements  under 

§  60.42c  shall  submit  reports  to  the 
Administrator. 
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(e)  The  oWner  or  operator  of  each 
affected  faqility  subject  to  the  SO2 
emission  limits,  fuel  oil  sulfur  limits,  or 
percent  reduction  requirements  under 
§  60.43c  shall  keep  records  and  submit 
reports  as  required  under  paragraph  (d) 
of  this  section,  including  the  following 
informatioii,  as  application. 

•  *        #        *        * 

(11)  If  fu4l  supplier  certification  is 
used  to  dei^onstrate  compliance, 
records  of  fUel  supplier  certification  is 
used  to  deiaonstrate  compliance, 
records  of  fuel  supplier  certification  as 
described  ifider  paragraph  (f)(1).  (2),  or 
(3)  of  this  section,  as  applicable.  In 
addition  to  records  of  fuel  supplier 
certifications,  the  report  shall  include  a 
certified  staftement  signed  by  the  owner 
or  operator  of  the  affected  facility  that 
the  records  of  fuel  supplier 
certifications  submitted  represent  all  of 
the  fiiel  coitbusted  during  the  reporting 
period.        \ 

•  •        4        •        • 

(j)  The  rei>orting  period  for  the  reports 
required  under  this  subpart  is  each  six- 
month  period.  All  reports  shall  be 
submitted  to  the  Administrator  and 
shall  be  postmarked  by  the  30th  day 
following  the  end  of  the  reporting 
period. 

Subpart  E»r-{Amended] 

9.  Section  60.59a  is  amended  by 
revising  paragraphs  (e),  (0  and  (g)  to 
read  as  follows: 

S  6<k59a    RafMTting  and  racordkaaping 

•  •        J        •        • 

(e)(1)  The- owner  or  operator  of  an 
affected  facility  located  within  a  large 
MWC  plant  Ishall  submit  aimual 
compliance  ^reports  for  sulfur  dioxide, 
nitrogen  oxkle  (if  applicable),  carbon 
monoxide,  lioad  level,  and  particulate 
matter  control  device  temperature  to  the 
Administrator  containing  the 
information  recorded  under  paragraphs 
(b)(1).  (2)(ii)t  (4).  (5).  and  (6)  of  this 
section  for  ^ch  pollutant  or  parameter. 
Jhe  hourly  average  values  recorded 
under  paragraph  (b)(2)(i)  of  this  section 
are  not  required  to  be  included  in  the 
annual  reports.  Combustors  firing  a 
mixture  of  itedical  waste  and  other 
MSW  shall  also  provide  the  information 
under  parag^ph  (b)(15)  of  this  section, 
as  applicable,  in  each  annual  report. 
Once  the  uriit  is  subject  to  permitting 
requirements  under  Title  V  of  the  Act. 
the  owner  of  operator  of  an  affected 
facility  must  submit  these  reports 
semiannual^. 

(2)  The  owner  or  operator  shall 
submit  a  semiannual  report  for  any 
pollutant  or  parameter  that  does  not 


comply  with  the  pollutant  or  parameter 
limits  specified  in  this  subpart.  Such 
report  shall  include  the  information 
recorded  under  paragraph  (b)(3)  of  this 
section.  For  each  of  the  dates  reported, 
include  the  sulfur  dioxide,  nitrogen 
oxide,  carbon  monoxide,  load  level,  and 
particulate  matter  control  device 
temperature  data,  as  applicable, 
recorded  under  paragraphs  (b)(2)(ii)(A) 
through  (D)  of  this  section. 

(3)  Reports  shall  be  postmarked  no 
later  than  the  30th  day  following  the 
end  of  the  annual  or  semiannual  period, 
as  applicable. 

(f)(1)  The  owner  or  operator  of  an 
affected  facility  located  within  a  large 
MWC  plant  shall  submit  annual 
compliance  reports,  as  applicable,  for 
opacity.  The  annual  report  shall  also  list 
the  percent  of  the  affected  facility 
operating  time  for  the  calendar  Imlf  that 
the  opacity  CEMS  was  operating  and 
collecting  valid  data.  Once  the  unit  is 
subject  to  permitting  requirements 
imder  Title  V  of  the  Act.  the  owner  or 
operator  of  an  affected  facility  must 
submit  these  reports  semiannually. 

(2)  The  owner  or  operator  shall 
submit  a  semiannual  report  for  all 
periods  when  the  6-minute  average 
levels  exceeded  the  opacity  limit  under 
§  60.52a.  The  semiannual  report  shall 
include  all  information  recorded  under 
paragraph  (b)(3)  of  this  section  which 
pertains  to  opacity,  and  a  listing  of  the 
6-minute  average  opacity  levels 
recorded  under  paragraph  (b)(2)(i)(A)  of 
this  section. 

(3)  Reports  shall  be  postmarked  no 
later  than  the  30th  day  following  the 
end  of  the  annual  of  semiannual  period, 
as  applicable. 

(jyu)  The  owner  or  operator  of  an 
affected  facility  located  within  a  large 
NfWC  plant  shall  submit  reports  to  the 
Administrator  of  all  annual  performance 
tests  for  particulate  matter,  dioxin/ 
furan,  and  hydrogen  chloride  as 
recorded  under  paragraph  (b)(7)  of  this 
section,  as  applicable,  from  the  affected 
facility.  For  each  annual  dioxin/furan 
compliance  test,  the  maximum 
demonstrated  MWC  unit  load  and 
maximum  demonstrated  particulate   ' 
matter  control  device  temperature  shall 
be  reported.  Such  reports  shall  be 
submitted  when  available  and  in  no 
case  later  than  the  date  of  required 
submittal  of  the  annual  report  specified 
under  paragraph  (e)  of  this  section. 
Once  the  unit  is  subject  to  permitting 
requirements  under  Title  V  of  the  Act, 
the  owner  or  operator  of  an  affected 
facility  must  submit  these  reports 
semiannual. 

(2)  The  owner  or  operator  shall 
submit  a  report  of  test  results  which 
document  any  particulate  matter, 


dioxin/furan,  and  hydrogen  chloride 
levels  that  were  above  the  applicable 
pollutant  limit.  The  report  shall  include 
a  copy  of  the  test  report  documenting 
the  emission  levels  and  shall  include 
the  corrective  action  taken.  Such  reports 
shall  be  submitted  when  available  and 
in  no  case  later  than  the  date  required 
for  submittal  of  any  semiannual  report- 
required  in  paragraphs  (e)  or  (f)  of  this 
section,  or  within  six  months  of  the  date 
the  test  was  conducted,  whichever  is 
earlier. 


Subpart  J— (Amended] 

10.  Section  60.107  is  amended  by 
revising  paragraphs  (a),  (c)  introductory 
text,  (d),  and  (e)  to  read  as  follows: 

S  60. 1 07    Reporting  and  recordkaeping 
requirements. 

•  *   ~    *        •        • 

(a)  Each  owner  or  operator  subject  to 
§  60.104(b)  shall  notify  the 
Administrator  of  the  specific  provisions 
of  §  60.104(b)  with  which  the  owner  or 
operator  seeks  to  comply.  Notification 
shall  be  submitted  with  the  notification 
of  initial  startup  required  by  §  60.7(a)(3). 
If  an  owner  or  operator  elects  at  a  later 
date  to  comply  with  an  alternative 
provision  of  §  60.104(b),  then  the 
Administrator  shall  be  notified  by  the 
owner  or  operator  in  the  report 
described  in  paragraph  (c)  of  this 
section. 

•  *        •        •        • 

(c)  Each  owner  or  operator  subject  to 
§  60.104(b)  shall  submit  a  report  except 
as  provided  by  paragraph  (d)  of  this 
section.  The  following  information  shall 
be  contained  in  the  report: 

•  *        •        *        • 

(d)  For  any  periods  for  which  sulfur 
dioxide  or  oxides  emissions  data  are  not 
available,  the  owner  or  operator  of  the 
affiected  facility  shall  submit  a  signed 
statement  indicating  if  any  changes 
were  made  in  operation  of  the  emission 
control  system  during  the  period  of  data 
unavailability  which  could  affect  the 
ability  of  the  system  to  meet  the 
applicable  emission  limit.  Operations  of 
the  control  system  and  affected  facility 
during  periods  of  data  imavailability  are 
to  be  compared  with  operation  of  the 
control  system  and  affected  facility 
before  and  following  the  period  of  data 
unavailability. 
***** 

(e)  The  owner  or  operator  of  an 
affected  facility  shall  submit  the  reports 
required  under  this  subpart  to  the 
Administrator  semiannually  for  each 
six-month  period.  All  semiannual 
reports  shall  be  postmarked  by  the  30th' 
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day  following  the  end  of  each  six-month 
period. 

•  •%••• 

11.  Section  60.108  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 

}  60.108    Performanc*  tMt  and  compliance 
provisions. 

•  *        •        «        • 

(e)  Each  owner  or  operator  subject  to 
§  60.104(b)  who  has  demonstrated 
compliance  with  one  of  the  provisions 
of  §  60.104(b)  but  a  later  date  seeks  to 
comply  with  another  of  the  provisions 
of  §  60.104(b)  shall  begin  conducting 
daily  performance  tests  as  specified 
under  paragraph  (d)  of  this  section 
immediately  upon  electing  to  become 
subject  to  one  of  the  other  provisions  of 
§  60.104(b).  The  owner  or  operator  shall 
furnish  the  Administrator  with  a  written 
notification  of  the  change  in  the 
semiannual  report  required  by 
§  60.107(e).  ^ 

Subpart  CC--{Amended] 

12.  Section  60.293  is  amended  by 
revising  paragraphs  (c)(4),  (c)(5),  (d)(3) 
introductory  text  and  (d)(3)(iii)  to  read 

'  as  follows: 

S  60.293  Standards  for  particulate  matter 
from  glass  melting  furnace  with  modlfled- 
processes. 

•  *        •        •  -      • 

-    (c)*  *  * 

(4)  Determine,  based  on  the  6-minute 
opacity  averages,  the  opacity  value 
corresponding  to  the  99  percent  upper 
confidence  level  of  a  normal 
distribution  of  average  opacity  values. 

(5)  For  the  purposes  ot  §  60.7,  report 
to  the  Administrator  as  excess  emissions 
all  of  the  6-minute  periods  during 
which  the  average  opacity,  as  measured 
by  the  continuous  monitoring  system 
installed  imder  paragraph  (c)(1)  of  this 
section,  exceeds  the  opacity  value 
corresponding  to  the  99  percent  upper 
confidence  level  determined  under 
paragraph  (c)(4)  of  this  section. 

(d)*  *  * 

(3)  An  owner  or  operator  may 
redetermine  the  opacity  value 
corresponding  to  the  99  percent  upper 
confidence  level  as  described  in 
paragraph  (c)(4)  of  this  section  if  the 
owner  or  operator: 

•  •        •        »       • 

(iii)  Uses  the  redetermined  opacity 
value  corresponding  to  the  99  percent 
upper  confidence  level  for  the  purposes 
of  paragraph  (c)(S)  of  this  section. 


Subpart  NN— [Amended] 

13.  Section  60.403  is  amended  by 
revising  paragraph  (f)  to  read  as  follows: 


{0a4O3    Monitoring  of  amisaions  and 
oparatlons. 


•%•':-.. 


(f)  Any  owner  or  operator  subject  to 
the  reqiurements  under  paragraph  (c)  of 
this  section  shall  report  on  a  fi«quency 
specified  in  §  60.7(c)  all  measurement 
results  that  are  less  than  90  percent  of 
the  average  levels  maintained  during  the 
most  recent  performance  test  conducted 
imder  §  60.8  in  which  the  affected 
facility  demonstrated  compliance  with 
the  standard  imder  §  60.402. 


Subpart  XX— [Amended] 

14.  Section  60.502  is  amended  by 
revising  (e)(3)  and  (e)(4)  to  read  as 
follows: 

S6a502    Standards  for  Volatite  Organic 
Compound  (VOC)  amissions  from  bulk 
gasollna  terminals. 

•        •*•*. 

(e)*  •  * 

(3)(i)  The  owner  or  operator  shall 
cross-check  each  tank  identification 
number  obtained  in  paragraph  (e)(2)  of 
this  section  with  the  file  of  tank  vapor 
tightness  documentation  within  2  weeks 
after  the  corresponding  tank  is  loaded, 
unless  either  of  the  following  conditions 
is  maintained: 

(A)  If  less  than  an  average  of  one 
gasoline  tank  truck  per  month  over  the 
last  26  weeks  is  loaded  without  vapor 
tightness  documentation  then  the 
documentation  cross-check  shall  be 
performed  each  queirter;  or 

(B)  If  less  than  an  average  of  one 
gasoline  tank  truck  per  month  over  the 
last  52  weeks  is  loaded  without  vapor 
tightness  documentation  then  the 
documentation  cross-check  shall  be 
pterformed  semiannually. 

(ii)  If  either  the  quarterly  or 
semiannual  cross-check  provided  in 
paragraphs  (e)(3)(i)  (A)  through  (B)  of 
this  section  reveals  that  these  conditions 
were  not  maintained,  the  source  must 
return  to  biweekly  monitoring  imtil 
such  time  as  these  conditions  are  again 
met 

(4)  The  terminal  owner  or  operator 
shall  notify  the  owner  or  operator  of 
each  nonvapor-tight  gasoline  tank  truck 
loaded  at  the  affected  fiacility  within  1 
week  of  the  docimientation  cross-check 
in  paragraph  (e)(3)  of  this  section. 


Subpart  AAA— [Amended] 

15.  Section  60.531  is  amended  by 
revising  the  definition  for  "wood 
heater"  to  read  as  follows: 

$60,531    Daflnitions. 


IVood  heater  means  an  enclosed, 
woodbujnaing  appUance  capable  of  and 
intended  for  space  heating  or  domestic 
water  heating  that  meets  all  of  the 
following  criteria: 

(1)  An  air-to- fuel  ratio  in  the 
combustion  camber  averaging  less  than 
35-to-l  as  determined  by  the  test 
procedure  prescribed  in  §  60.534 
performed  at  an  accredited  laboratory; 

(2)  A  usable  firebox  volimie  of  less 
than  20  cubic  feet; 

(3)  A  minimum  bum  rate  of  less  than 
5  kg/hr  as  determined  by  the  test 
procedure  prescribed  in  §  60.534 
performed  at  an  accredited  laboratMy; 
and 

(4)  A  maximimi  weight  of  800  kg.  In 
determining  the  weight  of  an  appliance 
for  these  purposes,  fixtures  and  devices 
that  ere  normally  sold  separately,  such 
as  flue  pipe,  chimney,  and  masonry 
components  that  are,  not  an  integral  part 
of  the  appliance  or  heat  distribution 
ducting,  shall  not  be  included. 

16.  Section  60.536  is  amended  by 
revising  paragraph  (f)(3)  to  read  as 
follows: 


S6a536    Psmianant  labal.  tamporary 
and  owner's  manual. 


(f)*  *  • 

(3)  If  an  enclosed  appliance  capable  of 
space  heating,  or  domestic  water  heating 
is  a  coal-only  heater  as  defined  in 
§60.530,  the  following  statement  shall 
appear  on  the  permanent  label: 

U.S.  Environment  Protectian  Agency 

This  heater  is  only  for  burning  coal. 
Use  of  any  other  solid  fuel  except  for 
coal  ignition  purposes  is  a  violation  of 
Federal  law. 


§60.538    [Removed] 

17.  Section  60.538  is  removed  and 
reserved. 

Subpart  SSS— [Amended] 

18.  Section  60.714  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  60.71 4    Installatien  of  nwrntortng  devices 
and  racorditaaping. 

•  «        •        •        * 

(a)  Each  owner  or  operator  of  an 
affected  coating  operation  that  utiUzes 
less  solvent  annually  than  the 
applicable  cutoff  provided  in  §60. 710(b) 
and  that  is  not  subject  to  §  60.712 
(standards  for  coating  operations)  shall 
maint£iin  records  of  actual  solvent  use. 

#  •        •        •        • 

19.  Section  60.717  is  amended  by 
revising  paragraphs  (c)  and  (d) 
introductory  text,  to  read  as  follows: 
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f6a717    Reporting  and  mofiHoiIng 

•        •        «        •        • 

(c)  Each  owner  or  operator  of  an 
affected  cotting  operation  initially 
utilizing  less  than  the  applicable 
volume  of  solvent  specified  in 

§  60.710(b)  per  calendar  year  shall 
report  the  first  calendar  year  in  which 
actual  annual  solvent  use  exceeds  the 
applicable  voliune. 

(d)  Each  owner  or  operator  of  an 
afiiscted  costing  operation,  or  affected 
coating  mix  preparation  equipment 
subject  to  § 60.712(c).  shall  submit 
semiannual  reports  to  the  Administrate^', 
documentiag  the  following: 


PART  61— (AMENDED] 

1.  The  authority  citation  for  part  61 
continues  to  read  as  follows: 

Authority:: 42  U.S.C.  7401.  7412,  7414, 
7416,7601. 

Subpart  A-^Amandad] 

t61.04    [AnMmtod] 

2.  Section  61.04  is  amended  by 
revising  paragraph  (b)  introductory  text 
to  read  as  follows: 

***** 

(b)  Sectio^  112(d)  directs  the 
Administrator  to  delegate  to  each  State, 
when  appropriate,  the  authority  to 
implement  knd  enforce  national 
emission  standards  for  hazardous  air 
pollutants  for  stationary  sources  located 
in  such  Stal0.  If  the  audiority  to 
implement  and  enforce  a  standard 
under  this  part  has  been  delegated  to  a 
State,  all  information  required  to  be 
submitted  to  EPA  under  paragraph  [a\  of 
this  section  shall  also  be  submitted  to 
the  appropriate  State  agency  (provided, 
that  each  specific  delegation  may 
exempt  sources  from  a  certain  Federal 
or  State  reporting  requirement).  The  ' 
Administrator  may  permit  all  or  some  of 
the  information  to  be  submitted  to  the 
appropriate  State  agency  only,  instead 
of  to  EPA  and  the  State  agency.  If 
acceptable  to  both  the  Administrator 
and  the  owner  or  operator  of  a  source, 
notification^  and  reports  may  be 
submitted  on  electronic  media.  The 
appropriate  mailing  address  for  those 
States  whose  delegation  request  has 
been  approved  is  as  follows: 


Subpart  L--{Amandad] 

3.  Section  61.139  is  amended  by 
removing  paragraphs  (i)(l)(ii)  and  (})(3); 
redesignating  paragraphs  (i)(l)(iii)  and 
(i)(l)(v)  as  paragraphs  (i)(l)(ii)  and 
(i)(l)(iv),  respectively;  and  revising  the 


newly  redesignated  paragraph  (i)(l)(iii), 
paragraph  (j)(2)  introductory  text,  and 
paragraph  (j)(2)(iv)  to  read  as  follows: 

f  61.139    ProvtekMis  for  altemathM  mean* 

forprocaeaveaaste, 

hrtsroaptlng  aumpa. 


fill)  For  each  carbon  adsorber,  a  plan 
for  the  method  for  handling  captured 
benzene  and  removed  carbon  to  comply 
with  paragraphs  (b)  (1)  and  (2)  of  this 
section. 


(2)  The  following  information  shall  be 
reported  as  part  of  the  semiannual 
reports  required  in  §  61.138(f). 

***** 

(iv)  For  each  vapor  incinerator,  the 
owner  or  operator  shall  specify  the 
method  of  monitoring  chosen  under 
paragraph  (f)(2)  of  this  section  in  the 
first  semiannual  report.  Any  time  the 
ovtmer  or  operator  change  that  choice, 
he  shall  specify  the  change  in  the  first 
semiannual  report  following  the  change. 

Subpart  llA—CAmandadl 

4.  Section  61.142  is  amended  by 
revising  paragraph  (bK6)  to  read  as 
follows: 

f  61.142    Standard  for  aabastoamlUa. 

*        •        *        •        » 

(b)*  •  * 

(6)  Submit  semiaimually  a  copy  of 
visible  emission  monitoring  records  to 
the  Administrator  if  visible  emissions 
occurred  during  the  report  period. 
Semiannual  reports  shall  be  postmarked 
by  the  30th  day  following  the  end  of  the 
six-month  period. 
***** 

5.  Section  61.144  is  amended  by 
revising  paragraph  (b)(8)  to  read  as 
follows: 

f  61.144    Standard  for  manufacturing. 
--•-  '-K  •        *        *        • 

(b)*  •  • 

(8)  Submit  semiannually  a  copy  of  the 
visible  emission  monitoring  records  to 
the  Administrator  if  visible  emission 
occurred  during  the  report  period. 
Semiannual  reports  shall  be  postmaiked 
by  the  30th  day  following  the  end  of  the 
six-month  period. 

6.  Section  61.147  is  amended  by 
revising  paragraph  (b)(8)  to  read  as 
follows: 

161.147    Standard  for  fabricating. 


(b)«  *  • 

(8)  Submit  semiannually  a  cypy  of  the 
visible  onission  monitoting  recxuds  to 
the  Administrator  if  visible  emission 
occurred  diuing  the  report  period. 
Semiannual  reports  shall  be  postmarked 
by  the  30th  day  following  the  end  of  the 
six-month  period. 

Subpart  N—(Afnandad] 

7.  Section  61.163  is  amended  by 
revising  paragraph  (c)(3)  to  read  as 
follows: 

161.263    Emiaalon  monitortng. 

***** 

(c)*  •  • 

(3)  Determine,  based  on  the  6-minute 
opacity  averages,  the  opacity  value 
corresponding  to  the  99  percent  upper 
confidence  level  of  a  normal  or  log- 
normal  (whichever  the  owner  or 
operator  determines  is  more 
representative)  distribution  of  the 
average  opacity  values. 


PART  63— {AMENDED] 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Audiority:  42  U.S.Q  7401  et  seq. 

Subpart  A— (Amandad] 

2.  Section  63.9  is  amended  by 
removing  and  reserving  paragraph 
(b)(2)(iv). 

3.  Section  63.10  is  amended  by 
adding  paragraphs  (b)(2)(vii)(A)  and 
(6)(2)(vii)(B)  reserved  and  removing 
paragraph  (e)(3)(iKC)  to  read  as  follows: 

§  63. 1 0    F^ecoFdkaeping  and  reporting 
raqulramanta 

•        **.*• 

(b)*  *  » 

(2)*  •  * 
(vii)*  •  • 

(A)  If  the  owner  or  operator  of  an 
affected  source  required  to  install  a 
CEMS  achieves  and  maintains  95% 
valid  hourly  averages  for  the  operating 
day.  the  owner  or  operator  may  retain 
block  hourly  average  values  for  that 
operating  day  and  discard,  at  or  after  the 
end  of  that  operating  day,  the  IS-minute 
or  more  frequent  average  values  and 
readings  recorded  by  the  appUcable 
OEMS. 


(PR  Doc.  96-21672  Piled  »-10-96;  8:45  am] 
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40CFRPart799 
[OPPTS~42187A;  FRL-639S-q  . 
MN  2070^078 

Proposed  Test  Rule  for  Hazardous  Air 
Pollutants;  Notice  of  Public  Meeting 

AQBtCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  EPA  is  holding  a  public 
meeting  to  give  interested  persons  the 
opportunity  for  the  oral  presentation  of 
data,  views,  or  arguments  and  to  make 
written  submissions  concerning  the  test 
rule  which  EPA  has  proposed  under 
section  4(a)  of  the  Toxic  Substances 
Control  Act  (TSCA)  to  require 
manufacturers  and  processors  of  21 
hazardous  air  pollutants  (HAPs)  to  test 
these  substances  for  certain  health 
effects.  This  proposed  rule  was 
published  in  the  Federal  Register  of 
June  26, 1996  (61  FR  33178)  (FRL- 
4869-1).  A  transcript  will  be  made  of 
the  meeting  and  placed  in  the 
rulemaking  record.  This  notice 
announces  the  date,  time,  and  location 
of  the  meeting,  and  sets  forth  tentative 
topics  for  discussion.  The  meeting  will 
be  faciUtated  by  by  SiComm,  an  Q'A 
contractor. 

DATES:  The  public  meeting  will  be  held 
on  October  1, 1996,  from  9  a.m.  to  5 
p.m.  Prospective  attendees  and  those 
wishing  to  present  oral  comments  at  the 
meeting  should  notify  EPA  by  no  later 
than  September  24,  1996.  Written 
statements  to  be  presented  at  the 
meeting  should  be  received  by  EPA  by 
no  later  than  September  24, 1996. 
Written  requests  for  additional  meeting 
topics  and  requests  for  the  agenda  must 
be  received  by  EPA  by  no  later  than 
September  24, 1996. 
ADDRESSES:  The  meeting  will  be  held  in 
Washington,  DC,  at  the  Holiday  Inn 
Capitol  at  Smithsonian,  550  C  St..  SW 
(telephone  number:  202-479-4000).  The 
Hobday  Inn  Capitol  is  one  block  east  of 
the  L'&ifant  Plaza  Metro  station 
(Department  of  Transportation  exit). 

Tne  address  and  telephone  number  of 
the  meeting  facilitator  is:  Anne  Bowen, 
SiComm,  4401  East  West  Highway. 
Suite  308,  Bethesda,  MD  20814, 
telephone:  (301)  718-9820;  bx:  (301) 
652-7001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director. 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Enviroiunental  Protection 
Agency.  401  M  St.,  SW.,  Washington. 
DC  20460;  telephone:  (202)  554-1404; 
TDD:  (202)  554-0551;  e-mail:  TSCA- 
Hotlinedepamail.epa.gov.    . 


For  general  meeting  information 
contact  Anne  Bowen  at  the  address 
specified  under  "ADDRESSES." 

For  technical  information  contact: 
Robert  A.  Reiley,  Project  Manager, 
Chemical  Control  Division  (7405), 
Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  401  M  St..  SW..  Washington. 
DC  20460;  telephone:  (202)  260-1105; 
fax:  (202)  260-1096;  e-mail: 
reiley.robertOepamail.epa.gov;  or  Gary 
E.  Timm,  Senior  Technical  Advisor, 
Chemical  Control  Division  (7405), 
Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  401  M  St.  SW..  Washington, 
DC  20460;  telephone:  (202)  260-1859; 
fax:  (202)  260-8168;  e-mail: 
timm.gary^pamail. epa.gov. 
SUPPl^MENTARY  INFORMATION:  The  HAPs 
rule  proposed  testing  of  biphenyl, 
carbonyl  sulfide,  chlorine, 
chlorobenzene,  chloroprene,  cresols  (3 
isomers],  diethanolamine,  ethylbenzene. 
ethylene  dichloride,  ethylene  glycol, 
hydrochloric  acid,  hydrogen  fluoride, 
maleic  anhydride,  methyl  isobutyl 
ketone,  methyl  methacrylate, 
naphthalene,  phenol,  phthahc 
anhydride,  1,2,4-trichlorobenzene, 
1,1,2-trichloroethane,  and  vinylidene 
chloride  for  certain  specified  health 
effects  (61  FR  33178,  June  26,  1996). 
EPA  would  use  the  data  generated 
under  the  rule,  proposed  imder  section 
4(a)  of  TSCA,  to  implement  several 
provisions  of  section  112  of  the  Clean 
Air  Act  and  to  meet  other  EPA  data 
needs  and  those  of  other  Federal 
agencies.  In  addition,  in  the  HAPs 
proposal  EPA  solicited  proposals  for 
enforceable  consent  agreements 
regarding  the  performance  of 
pharmacokinetics  studies  which  woidd 
permit  extrapolation  from  oral  data  to 
predict  effects  from  inhalation  exposure. 
The  proposed  r\Ue  and  supporting 
docimients  can  be  obtained  on  the 
internet:  http://www.epa.gov  or 
gopher.epa.gov.  Search  imder  "Rules, 
Regulations,  Legislation,"  "Federal 
Register  Environmental  Subset," 
"Federal  Register-Toxics,"  "June  26." 

In  the  preamble  to  the  proposed  rule, 
EPA  announced  that  it  would  hold  a 
public  meeting  in  Washington,  DC  prior 
to  the  close  of  the  comment  period.  The 
purpose  of  this  meeting  is  to  facilitate 
an  exchange  of  views,  a  discussion  of 
issues,  and  meaningful  comment  on  the 
HAPs  proposal.  The  meeting  will  be 
open  to  the  public.  Persons  who  wish  to 
attend  or  present  oral  comments  at  the 
meeting  should  notify  Anne  Bowen  at 
the  address  specified  under 
"ADDRESSES"  by  no  later  than 
September  24, 1996.  Persons  who  wish 
to  submit  written  statements  at  the 


meeting  are  requested  to  submit  copies 
of  such  statements  to  Anne  Bowen  at 
the  address  Usted  imder  "ADDRESSES." 
These  statements  should  be  received  by 
no  later  than  September  24.  1996,  so 
that  the  statements  can  be  made 
avail^le  to  the  public  at  the  meeting. 
For  statements  not  received  by 
September  24,  1996,  commenters  are 
requested  to  bring  at  least  50  copies  to 
the  meeting  so  that  they  can  be  made 
available  to  the  meeting  attendees.  A 
transcript  will  be  made  of  the  meeting. 
The  transcript  and  the  written 
statements  will  be  placed  in  the 
rulemaking  record. 

The  following  topics  will  be 
discussed  at  the  meeting: 

1.  Emissions  and  exposure 
measurements. 

2.  Residual  risk  assessments. 

3.  Pharmacokinetics  studies. 

4.  Acute  data  needs. 

5.  Low-vapor  pressure  hazardous  air 
pollutants. 

Similar  topics  will  be  grouped 
together.  Other  items  may  be  added  if 
requested.  Such  requests  must  be  made 
in  writing  to  Robert  Reiley  at  the 
address  specified  under  "ADDRESSES" 
and  received  by  no  later  than  September 
24,  1996.  Upon  request  to  Anne  Bowen, 
a  copy  of  the  agenda  will  be  faxed  to 
those  requesting  it  on  or  after  September 
26,  1996,  but  prior  to  the  meeting  date. 
The  agenda  will  also  be  posted  on  the 
internet. 

List  of  Subjects  in  Fart  799 

Environmental  protection.  Chemicals, 
Hazardous  substances,  Reporting  and 
recordkeeping  requirements. 

Dated:  August  6, 1996. 
Charles  M.  Auer, 

Director,  Chemical  Control  Division.  Office 
of  Pollution  Prevention  and  Toxics. 

(FR  Doc.  96-23217  Filed  9-10-96;  8:45  am] 
BnjJNQCOOE  M6»-a»-F 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Parts  2090,  2110,  and  2130 
[WO-420-1050-0&-24  1A] 
RIN1004-AC98 

Gifts;  Acquisition  of  Lands  or  Interest 
In  L^nds  by  Purciiase  or 
Condemnation 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Proposed  rule. 

summary:  The  Bureau  of  Land 
Management  (BLM)  proposes  to  remove 
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the  regulations  that  explain  the 
prooeduiesior  donating  land  to  the 
Department  of  the  Interior,  and  those 
that  describe  the  Department's  authority 
to  acquire  i^d  by  purchase  or 
condemnation  under  the  King  Range 
National  Conservation  Area  Act.  These 
regulations 'are  either  statements  of 
policy,  internal  procedures,  or 
restatements  of  stptutory  provisions. 
BLM  believes,  therefore,  that  they  can 
be  deleted  t|vithout  having  any 
substantive  impact  on  the  public. 
DATES:  Any  comments  must  be  received 
by  BLM  on  tor  before  October  11, 1996. 
Comments  received  after  the  above  date 
will  not  necessarily  be  considered  in  the 
decisionma^ng  process  on  the  final 
rule. 

addresses:  If  you  wish  to  comment, 
you  may  htfed-deliver  ccnnments  to  the 
Bureau  of  I^nd  Management, 
Administrative  Record,  Room  401, 1620 
L  St.,  NW.,  Washington.  DC;  or  mail 
comments  tp  the  Bureau  of  Land 
ManagemeQt,  Administrative  Record, 
Room  401 LS.  1849  C  Street.  NW, 
Washington.  DC  20240.  You  also  may 
transmit  comments  electronically  via 
the  Internet  to 

WC)CommehtWO0033wp.wo.bhn.gov. 
Please  incl<|de  "attn:[D.  Beaver,  RIN 

1004-AC  _^ 1"  in  your  message.  If  you 

do  not  receive  a  confirmation  from  the 
system  that  we  have  received  your 
Internet  message,  contact  us  directly. 
You  will  be  able  to  review  comments  at 
BLM's  Regulatory  Management  Team 
office.  Room  401, 1620  L  St.,  NW. 
Washington,  D.C.,  during  regular 
business  hqurs  (7:45  a.m.  to  4:15  p.m.) 
Monday  through  Friday. 
FOR  FURTHEf^  (NFORMATION  CONTACT: 
David  Beaver,  Bureau  of  Land 
Management,  1849  C  Street,  NW., 
Washington.  DC  20246;  Telephone: 
202-^52-7788. 

SUPPIEMENTARY  INFORMATION: 

I.  Public  Coi^ment  Procedures 
n.  Background 

UI.  Discussion  of  Proposed  Rule 
rv.  Procedurtl  Matters 

L  Public  Qimment  Procedures 

Written  Coiriments 

Written  cjomments  on  the  proposed 
rule  should  be  specific,  should  be 
confined  ta  issues  pertinent  to  the 
proposed  n|le,  and  should  explain  the 
reason  for  any  recommended  change. 
Where  pos^ble,  comments  should 
reference  the  specific  section  or 
paragraph  df  the  proposal  which  the 
comment  addresses.  BLM  will  not 
necessarily  consider  or  include  in  the 
Administrative  Record  for  the  final  rule 
comments  Ivhich  BLM  receives  after  the 


dose  of  the  comment  period  (see  DATES) 
or  comments  delivered  to  an  address 
other  than  those  listed  above  (see 
ADDRESSES). 

n.  Background 

This  rule  is  part  of  an  initiative  that 
BLM  is  undertaking  to  make  its 
regulations  more  understandable  and 
relevant.  We  are  doing  this  by  limiting 
our  regulatory  material  as  much  as 
possible  to  requirements  affecting  the 
public  in  order  to  carry  out  our 
programs  under  the  law.  Regulations 
that  do  not  meet  this  test  are  removed 
and,  if  necessary,  placed  in  other  more 
appropriate  publications,  such  as 
manuals  and  brochures.  The  regulations 
to  be  removed  by  this  rule  are  repetitive 
of  statutory  language,  informational,  or 
obsolete.  BLM  does  not  require  that 
these  procedures  any  longer  exist  in  the 
Code  of  Federal  Regulations. 

in.  Discussion  of  Proposed  Rule 

The  provisions  of  43  CFR  part  2110, 
with  the  exception  of  Section  2111.4- 
Status  of  Lands,  and  43  CFR  part  2130 
have  no  substantive  purpose  and  can  be 
placed  in  the  BLM  manual  or  in  other 
publications  readily  available  to  the 
public.  Subpart  2110  merely  restates 
statutory  provisions  found  in  various 
sections  of  the  U.S.  Code,  including  two 
statutory  sections  that  have  been 
repealed.  The  only  exception  is  the 
purpose  statement  of  subsection  2110.0- 
1,  which  provides  statements  of  policy 
concerning  the  Secretary's  discretion  to 
accept  gifts  of  land.  Since  its  non- 
binding  terms  do  not  materially  affect 
the  public  at  large,  this  provision  will  be 
removed  in  order  to  enhance  flexible 
decision-making.  Subsection  2111.4  will 
be  retained  in  43  CFR  subpart  2091;  the 
remainder  of  43  CFR  subpart  2111 
largely  exists  already  in  the  BLM 
Manual/Handbook  (H-2101-1),  and  any 
aspect  not  already  found  in  the  Manual/ 
Handbook  can  be  incorporated  therein. 

The  provisions  of  43  CFR  part  2130 
are  uimecessary  because  they  either 
merely  restate  statutory  language,  or 
contain  policy  directives  which  should 
be  relocated  to  the  BLM  Manual/ 
Handbook.  Subpart  2130  consists 
entirely  of  restatements  of  the  King 
Range  National  Conservation  Area  Act, 
16  U.S.C.  460y,  concerning  the  authority 
of  the  Secretary  to  purchase  and 
condemn  lands.  Subpart  2137  contains 
two  policy  statements  that  should  be 
relocated  to  the  BLM  Manual/ 
Handbook:  subsection  2137.0-7 
concerns  BLM's  policy  of  appraising 
acquired  property,  an  internal 
procedure  derivewd  from  16  U.S.C. 
§460y-4(4);  and  subsection  2137.0-0 
concerns  the  BLM  policy  of  resorting  to 


eminent  domain  as  a  last  option.  With'*^ 
the  exception  of  43  CFR  2111.4,  which 
this  rule  will  relocate  to  part  2091,  no 
portion  of  either  part  2110  or  part  2130 
contains  any  necessary  substance  which 
guides  the  public  in  any  meaningful 
way;  rather,  the  regulations  to  be 
removed  serve  only  to  guide  BLM 
decisions,  or  no  purpose  at  all. 
Therefore,  removing  and  relocating 
these  sections  as  described  above  will 
streamline  the  Code  of  Federal 
Regulations  and  enhance  BLM's 
efficiency  without  materially  affecting 
the  public. 

IV.  Procedural  Matters 

National  Environmental  Policy  Act 

The  BLM  has  prepared  an 
environmental  assessment  (EA),  and  has 
foimd  that  the  proposed  rule  would  not 
constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment  under  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969  (NEPA).  42  U.S.C. 
4332(2)(C).  The  BLM  has  placed  the  EA 
and  the  Finding  of  No  Significant 
Impact  (FONSI)  on  file  in  the  BLM 
Administrative  Record  at  the  address 
specified  previously.  The  BIM  invites 
the  public  to  review  these  documents  by 
contacting  us  at  the  addresses  listed 
above  (see  ADDRESSES),  and  suggests 
that  anyone  wishing  to  submit 
comments  in  response  to  the  EA  and 
FONSI  do  so  in  accordance  witn  the 
Written  Comments  section  above,  or 
contact  us  directly. 

Paperwork  Reduction  Act 

The  proposed  rule  does  not  contain 
information  collection  requirements 
which  the  Office  of  Management  and 
Budget  must  approve  under  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq. 

Regulatory  Flexibility  Act 

Congress  enacted  the  Regulatory 
Flexibility  Act  of  1980  (RFA).  5  U.S.C. 
601  et  seq.,  to  ensure  that  Government 
regulations  do  not  unnecessarily  or 
disproportionately  burden  small 
entities.  The  RFA  requires  a  regulatory 
flexibility  analysis  if  a  rule  would  have 
a  significant  economic  impact,  either 
detrimental  or  beneficial,  on  a 
substantial  number  of  small  entities. 
BLM  has  determined  under  the  RFA 
that  this  proposed  rule  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12866 

According  to  the  criteria  listed  in 
section  3(f)  of  Executive  Order  12866, 
BLM  has  determined  that  the  proposed 
rule  is  not  a  significant  regulatory 
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action.  As  such,  the  prop)osed  rule  is  not 
subject  to  Office  of  Management  and 
Budget  review  under  section  6(a)(3)  of 
the  order. 

Unfunded  Mandates  Reform  Act 

This  rule  will  not  result  in  any 
imfunded  mandate  to  state,  local  or 
tribal  governments  in  the  aggregate,  or 
to  the  private  sector,  of  $100,000,000  or 
more  in  any  one  year. 

Executi^fe  Order  12612 

The  proposed  rule  would  not  have 
sufficient  federalism  implications  to 
warrant  BLM  preparation  of  a 
Federalism  Assessment. 

Executive  Order  12630 

The  proposed  rule  does  not  represent 
a  government  action  capable  of 
interfering  with  constitutionally 
protected  property  rights.  Section  2(a)(1) 
of  Executive  Order  12630  specifically 
exempts  actions  abolishing  regulations 
or  modifying  regulations  in  a  way  that 
lessens  interference  with  private 
property  use  from  the  definition  of 
"policies  that  have  takings 
impUcations."  Since  the  primary 
function  of  the  proposed  rule  is  to 
abolish  unnecessary  regulations,  it  does 
not  raise  takings  implications,  or  require 
further  discussion  under  this  Executive 
Order. 

Executive  order  12988 

The  Department  of  the  Interior  has 
determined  that  this  rule  meets  the 
applicable  standards  provided  in 
sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988. 

Author.  The  principal  author  of  this 
rule  is  David  Beaver,  Bureau  of  Land 
Management,  1849  C  Street,  NW., 
Washington,  DC  20240;  Telephone: 
202-452-7788  (Commercial  of  FTS). 

List  of  Subjects 

43  CFR  Part  2090      - 

Airports,  Alaska,  Coal,  Grazing  lands, 
hidians-lands.  Public  lands.  Public 
lands-classification.  Public  lands- 
mineral  resources.  Public  lands- 
withdrawal.  Seashores. 

43CFRPart2110 

Government  Property,  Public  lands. 

43  CFR  Bart  2130 


PubUc  lands. 


•jw 


^or  the  reasons  stated  in  the 
preamble,  and  under  the  authority  of  43 
U.S.C.  1740,  subchapter  B.  chapter  II  of 
tide  43  of  the  Code  of  Federal 
Regulations  are  amended  as  set  forth 
below: 


PART  2090— {AMENDED] 

l.The  authority  for  part  2090  is 
revised  to  read  as  follows: 

Autfaorityiie  U.S.C.  3124;  30  U.S.C  189; 
43  U.S.C.  322, 641, 1201, 1624, 1740. 

2.  Newly  redesignated  2091.8  is 
revised  to  read  as  follows: 

S2091.8    Status  of  giftlandB. 

Upon  acceptance  by  the  United 
States,  through  the  Secretary  of  the 
Interior,  of  a  deed  of  conveyance  as  a 
gift,  the  lands  or  interests  so  conveyed 
will  become  property  of  the  United 
States  but  will  not  become  subject  to 
apphcable  land  and  mineral  laws  of  this 
title  unless  and  imtil  an  order  to  that 
effect  is  issued  by  BLM. 

PART  2110— QIFTS 

§2111.4    [Redesignated  §2091J] 

3.  Section  2111.4  is  redesignated  as 
§  2091 .8  in  subpart  2091 . 

PART  21 10— [REMOVED] 

4.  Part  2110  is  removed  in  its  entirety. 

PART  2130— [REMOVED] 

5.  Part  2130  is  removed  in  its  entirety. 
Dated:  August  27. 1996. 

Syhria  V.  Baca, 

Deputy  Assistant  Secretary  of  the  Interior. 

(PR  Doc  96-22702  Filed  9-10-^:  8:45  am] 

BILLMQ  CODE  4»10-ft4-M 


43  CFR  Part  2200 
[WO-420-1050-00-24  lA] 
RIN1004-AC97 

National  Forest  Exchanges 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Proposed  rule. 

summary:  This  proposed  rule  deletes  the 
regulations  which  address  National 
Forest  Exchanges.  This  section  is  no 
longer  needed  because  it  duplicates 
material  contained  in  BLM's  general 
exchange  regulations  as  well  as  in  the 
Forest  Service's  land  exchange 
regulations.  BLM  proposes  to  extend  the 
general  exchange  regulations  to  include 
National  Forest  System  lands. 
DATES:  Any  comments  must  be  received 
by  BLM  on  or  before  October  11, 1996. 
Conmients  received  after  the  above  date 
will  not  necessarily  be  considered  in  the 
decisionmaking  process  on  the  final 
rule. 

ADDRESSES:  Commenters  may  hand- 
deliver  comments  to  the  Bureau  of  Land 
Management,  Administrative  Record, 


Room  401, 1620  L  St.  NW,  Washington, 
DC,  or  mail  comments  to  the  Bureau  of 
Land  Management,  Administrative 
Record,  Room  401LS,  1849  C  Street. 
NW,  Washington,  DC  20240. 
Commenters  may  transmit  comments 
electronically  via  the  Internet  to: 
WOComment@WO003  3  wp .  wo.bhn.gor. 
[For  internet,  please  include  "Attn.: 
AC##",  your  name,  and  return  address 
in  your  message.] 

Comments  will  be  available  far  public 
review  at  the  L  Street  address  during 
regular  business  hours  from  7:45  a.m.  to 
4:15  p.m.,  Monday  through  Friday, 
except  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ted  Milesnick.  Special  Areas  and  Land 
Tenure  Team,  Bureau  of  Land 
Management,  at  (202)  452-7727. 

SUPPI.EMENTARY  INFORMATION: 

I.  Public  Comment  Procedures 

n.  Background  and  Discussion  of  Proposed 

Rule 
in.  Procedural  Matters 

I.  Poblic  Comment  Procedures 

Written  Comments 

Written  comments  on  the  proposed 
rule  should  be  specific,  should  be 
confined  to  issues  pertinent  to  the  rule, 
and  should  explain  the  reason  for  any 
recommended  change.  Where  possible, 
comments  should  reference  the  specific 
section  or  paragraph  of  the  propoisal 
which  the  comment  addresses.  BLM 
may  not  necessarily  consider  or  include 
in  the  Administrative  Record  for  the 
rule  comments  which  BLM  receives 
after  the  close  of  the  comment  period 
(See  DATES)  or  comments  deUvered  to  an 
address  other  than  those  listed  above 
(see  ADDRESSES). 

IL  Background  and  Discussion  of 
Proposed  Rule 

BLM  is  deleting  43  CFR  Subpart  2202 
because  it  virtually  duplicates  sections 
contained  elsewhere  in  BLM's 
regulations  at  43  CFR  2201.1-2.  Subpart 
2202  requires  that  exchange  proposals 
for  the  consolidation  or  extension  of 
national  forests  be  filed  with  the 
appropriate  officer  of  the  Forest  Service. 
It  further  says  that  a  request  may  be 
made  to  BLM  to  segregate  the  National 
Forest  System  lands  involved  in  the 
exchange  from  appropriation  under  the 
public  land  laws  and  the  mineral  laws 
and  also  that  any  interests  of  the  United 
States  in  the  non-Federal  lands  to  be 
acquired  may  be  segregated  from  the 
mineral  laws.  The  period  of  these 
segregations  would  not  exceed  5  years 
from  the  date  of  notation. 

Similar  language  can  be  fouind  at 
section  2201.1-2  (as  well  as  in  the 
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Forest  Sflfrvice  reguiations  at  36  CFR 
Part  254,  Subpart  A)  witii  only  two 
difiiBrenc4s,  First,  section  2201.1-2  does 
not  include  the  authorities  cited  at 
section  2202.1(a)  for  the  exchange  of 
National  forest  System  lands,  or  the 
statement  that  proposals  for  exchange  of 
such  lands  must  be  filed  with  the  Forest 
Service  ia  accordance  with  36  CFR  Part 
254.  Sea>idly,  section  2201.1-2 
currently  applies  to  "Federal  lands," 
i.e.,  lands  administered  by  BLM,  and 
not  to  National  Forest  System  lands. 
However,  BLM  proposes  to  amend  this 
section  ta  apply  its  provisions  to 
National  l^orest  System  lands  as  well  (in 
harmony  with  Forest  Service  regulations 
at  36  CFR  254.6.)  This  will  insiue  that 
the  removal  of  43  CFR  2202  does  not 
.  alter  any  Existing  rights  or  obligations. 
This  proposed  rule  accomplishes  that 
amendmekit,  renders  subpart  2202 
completely  redimdant  and  unnecessary, 
and  removes  subpart  2202  from  the 
Code  of  Federal  Regulations. 

m.  Procedural  Matters 

National  ^vironmental  Policy  Act 

BLM  ha»  determined  that  this 
proposed  tule  makes  no  substantive 
changes  to  the  Code  of  Federal 
Regulations,  because  it  is  limited  to 
removing  provisions  which  are  found  in 
their  entiflety  elsewhere  in  Title  43  of 
the  CFR  and  are  therefore  wholly 
unnecessary.  Therefore,  this  change  is 
purely  tedinical  in  nature  and  is 
categorically  excluded  from 
environmental  review  under  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act,  pursuant  to  516 
Departmetital  Manual  {DM),  Chapter  2. 
Append!?;  1,  Item  1.10.  Furthermore,  the 
rule  does  not  meet  any  of  the  10  cnteria 
for  excepdons  to  categorical  exclusions 
listed  in  5)16  DM,  Chapter  2.  Appendix' 
2.  Pursuai^t  to  Council  on 
Environmental  Quality  regulations  (40 
CFR  1508.4)  and  the  environmental 
policies  and  procedures  of  the 
Department  of  the  Interior,  the  terra 
"categorical  exclusions"  means  a 
category  of  actions  that  do  not 
individually  or  cumulatively  have  a 
significant  effiect  on  the  human 
environment  and  that  have  been  found 
to  have  no  such  effect  in  procedures 
adopted  by  a  Federal  agency  and  for 
which  neither  an  environmental 
assessment  nor  an  environmental 
impact  st^emdnt  is  required. 

Paperwork  Reduction  Act 

This  ru lb  does  not  contain 
information  collection  requirements  that 
the  Office  of  Management  and  Budget 
must  approve  under  the  Paperwork 
Reduction  Act.  44  U.S.C.  3501  et  seq. 


Regulatory  Flexibility  Act 

Congress  enacted  The  Regulatory 
Flexibility  Act  of  1980.  5  U.S.C  601  et 
seq.,  to  ensure  that  Government 
regulations  do  not  unnecessarily  or 
disproportionately  burden  small 
entities.  The  RFA  requires  a  regulatory 
flexibility  analysis  if  a  rule  would  have 
a  significant  economic  impact,  either 
detrimental  or  beneficial,  on  a 
substantial  number  of  small  entities. 
BLM  has  determined  under  the  RFA 
that  this  proposed  rule  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Ui^nded  Mandates  Reform  Act 

Removal  of  43  CFR  part  2202  will  not 
result  in  any  unfunded  mandate  to  state, 
local  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector,  of 
$100,000,000  or  more  in  any  one  year. 

Executive  Order  12612 

The  proposed  rule  would  not  have 
sufficient  federalism  implications  to 
warrant  BLM's  preparation  of  a 
Federalism  Assessment. 

Executive  Order  12630 

The  proposed  rule  does  not  represent 
a  government  action  capable  of 
interfering  with  constitutionally 
protected  property  rights.  Section  2(a)(1) 
of  Executive  Order  12630  specifically 
exempts  actions  abolishing  regulations 
or  modifying  regulations  in  a  way  that 
lessens  interference  with  private 
property  use  from  the  definition  of  ' 
"policies  that  have  takings 
implications."  Since  the  primary 
function  of  the  rule  is  to  abolish 
luinecessary  regidations,  there  will  be 
no  private  property  rights  impaired  as  a 
result.  Therefore,  the  Department  of  the 
Interior  has  determined  that  the  rule 
would  not  cause  a  taking  of  private 
property,  or  require  further  discussion 
of  takings  implications  under  this 
Executive  Order. 

Executive  Order  12866 

According  to  the  criteria  listed  in 
section  3  (f)  of  Executive  Order  12866, 
BLM  has  determined  that  the  proposed 
rule  is  not  a  significant  regulatory 
action.  As  such,  the  rule  is  not  subject 
to  Office  of  Management  and  Budget 
review  under  section  6(a)(3)  of  the 
order. 

Executive  Order  12988 

The  Department  of  the  Interior  has 
determined  that  this  rule  meets  the 
applicable  standards  provided  in 
sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988. 


Aothor 

The  principal  author  of  this  rule  is 
Ted  Milesnidc.  Bureau  of  Land 
Management,  1849  C  Stireet,  NW., 
Washington,  DC  20240;  Telephone: 
202-452-7727  (Commercial  or  FTS). 

List  of  Subjects  in  43  CFR  Part  2200 

National  forests;  Public  lands. 

For  the  reasons  stated  in  the 
preamble,  part  2200,  group  2200, 
subchapter  B,  chapter  11  of  title  43  of  the 
Code  of  Federal  Regulations  is  amended 
as  set  forth  below: 

PART  2200— {Amended] 

1.  The  authority  citation  for  part  2200 
continues  to  read  as  follows: 

Authority:  43  U.S.C.  1716, 1740. 

2.  Section  2201.1-2  is  amended  to 
add  paragraph  (e)  to  read  as  follows: 

f  2201 .1-2    Segregative  effect 

***** 

(e)  The  provisions  of  this  section 
apply  equally  to  proposals  to  exchange 
National  Forest  System  lands  imder  die 
authority  and  provisions  of  the  Act  of 
March  20, 1922,  42  Stat.  465,  as 
amended,  16  U.S.C.  485,  and  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  43  U.S.C.  1701  et  seq.. 
except  that  if  a  proposal  is  made  to 
exchange  National  Forest  System  lands, 
which  proposal  shall  be  filed  in 
compliance  with  36  CFR  part  254,  the 
authorized  officer  may  request  that  the 
appropriate  BLM  State  Office  segregate 
such  lands  by  a  notation  on  the  public 
land  records. 

2.  Subpart  2202  is  removed  in  its 
entirety. 

Dated:  August  27, 1996. 
Sylvia  V.  Baca, 

Deputy  Assistant  Secretary  of  the  Interior. 
[FR  Doc.  96-22703  Filed  9-10-96;  8:45  am] 
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Fish  and  WildHfe  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Notice  of  Public  Hearing 
and  Reopening  of  Pul>iic  Comment 
Period  on  Proposed  Endangered 
Status  for  Nine  Plants  From  the 
Grasslands  or  Mesic  Areas  of  the 
Central  Coast  of  California 

AGENCY:  Fish  and  Wildlife  Service.      , 
Interior. 

ACTION:  Proposed  rule;  notice  of  public 
hearing  and  reopening  of  public 
comment  period. 
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summary:  The  U.^.  Fish  and  Wildlife 
Service  (Service),  pursuant  to  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act),  provides  notice  of  a 
public  hearing  and  reopening  of  the 
comment  period  on  the  proposed 
endangered  status  for  Alopecurus 
aeqiialis  vat.  sonomensis  (Sonoma 
alopecurus),  Astragalus  clarianus  (Clara 
Hunt's  milkvetch),  Carexalbida  (white 
sedge),  Clarkia  imbricata  (Vine  Hill 
clarkia),  Lilium  pardalinum  ssp. 
pitkinense  (Pitkin  Marsh  lily), 
Plagiobothrys  strictus  (Calistoga 
allocarya),  Poa  napensis  (Napa 
bluegrass),  Sidalcea  oregana  ssp.  valida 
(Kenwood  Marsh  checkermallow),  and 
Trifolium  amoenum  (showy  Indian 
clover).  All  parties  are  invited  to 
comment  on  this  proposal. 

DATES:  The  public  hearing  will  be  held 
from  6  p.m.  to  8  p.m.  on  Thursday, 
October  3, 1996,  in  Novato,  California. 
The  public  comment  period,  which 
closed  on  October  9, 1995,  is  now 
reopened  upon  publication  of  this 
document,  and  will  close  on  October  15, 
1996.  Any  comments  received  by  the 
closing  date  will  be  considered  in  the 
final  decision  on  this  proposal. 

ADDRESSES:  The  public  hearing  will  be 
held  at  the  Novato  Oaks  Inn.  215 
Alameda  del  Prado,  Novato,  California. 
Written  comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Field  Supervisor,  Sacramento 
Field  Office,  U.S.  Fish  and  WildlifiB 
Service,  3310  El  Camino  Avenue,  Suite 
130,  Sacramento,  California  95821- 
6340.  Comments  and  materials  received, 
as  well  as  the  sxipporting  documentation 
used  in  preparing  the  rule,  will  be 
available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address^^ 


FOR  FURTHER  INFORMATION  CONTACT:  Ken 
Fuller,  Sacramento  Field  Office  (see 
ADDRESSES  secti(Hi)  at  (916)  979-2120; 
facsimile  (916)  979-2128. 

SUPPLEMENTARY  INFORMATION: 

Background 

Alopecurus  aequalis  var.  sonomensis, 
Astragalus  clarianus,  Carex  albida, 
Clarkia  imbricata,  Lilium  pardalinum 
ssp.  pitkiiiense,  Plagiobothrys  strictus, 
Poa  napensis,  Sidalcea  oregana  ssp. 
valida,  and  Trifolium  amoenum  are 
plant  species  in  a  variety  of  habitats, 
including  valley  grasslands,  meadows, 
freshwater  marshes,  seeps,  and  broad- 
leaf  upland  forests  in  Marin,  Napa,  and 
Sonoma  Counties  on  the  central  coast  of 
California.  Habitat  loss  and  degradation, 
competition  from  aggressive  plant 
species,  elimination  through  plant 
community  succession,  grazing, 
collection  for  horticultural  use,  and 
hydrological  modifications  to  wetland 
areas  threaten  the  continued  existence 
of  these  plants. 

On  August  2, 1995,  the  Service 
published  a  proposed  rule  to  list 
Alopecurus  aequalis  var.  sonomensis 
^Sonoma  alopecurus).  Astragalus 
clarianus  (Clara  Hunt's  milkvetch), 
Carex  albida  (white  sedge),  Clarkia 
imbricata  (Vine  Hill  clarkia),  Lilium 
pardalinum  ssp.  pitkiiiense  (Pitkin 
Marsh  lily),  Plagiobothrys  strictus 
(Calistoga  allocarya),  Poa  napensis 
(Napa  bluegrass),  Sidalcea  oregana  ssp. 
valida  (Kenwood  Marsh 
checkermallow),  and  Trifolium 
amoenum  (showy  Indian  clover). 
Section  4(b)(5)(E)  of  the  Act  (16  U.S.C. 
1531  et  seq.)  requires  that  a  public 
hearing  be  held  if  it  is  requested  within 
45  days  of  the  publication  of  the 
proposed  rule.  A  public  hearing  request 
dated  August  28, 1995,  was  received 
from  John  Bucher,  President  of  the 


Sonoma  County  Farm  Bureau,  Sonoma, 
California.  Because  a  Congressional 
moratorium  on  the  Service's  activities 
associated  with  final  listing  actions  was 
in  effact  from  April  1995  to  April  1996, 
scheduling  of  the  hearing  was  delayed. 
The  Service  has  now  scheduled  a  public 
hearing  to  be  held  on  Thursday,  October 
3, 1996,  fivm  6  p.m.  to  8  p.m.  at  the 
Novato  Oaks  Inn,  215  Alameda  del 
Prado,  Novato,  California. 

Anyone  wishing  to  make  statements 
for  the  record  should  bring  a  written 
copy  of  their  statements  to  the  hearing. 
Oral  statements  may  be  limited  in 
length  if  the  number  of  parties  present 
at  the  hearing  necessitates  such  a 
limitation.  Oral  and  written  comments 
receiAre  equal  consideration.  The  Service 
places  no  limits  on  the  length  of  written 
comments  or  materials  presented  at  the 
hearing  or  mailed  to  the  Service. 

The  conmient  period  on  the  proposal 
was  initially  closed  on  October  9, 1995. 
To  accommodate  the  hearing,  the  pubUc 
comment  period  is  reopened  upon 
publication  of  this  notice.  Written 
comments  may  now  be  submitted  until 
October  15, 1996,  to  the  Service  office 
in  the  ADDRESSES  section. 

Author 

The  primary  authors  of  this  notice  are 
Elizabeth  Wame  and  Ken  Fuller  (see 
ADDRESSES  section). 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  aeq.). 

Dated:  September  3, 1996. 
Tlioinas  Dwyer, 

Acting  Regional  Director,  Region  1,  U.S.  Fith 
and  Wildlife  Service. 

[FR  Doc.  96-23027  Filed  9-10-96;  8:45  am) 
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This  sectioti  of  the  FEDERAL  REGISTER 
conlars  documents  ottwrttian  rules  or 
proposed  rvtes  that  are  applicable  to  the 
public  Notifces  of  hearings  and  investigations, 
commmee  meetings,  agency  decisions  and 
rulngs,  delegations  of  authority,  fling  of 
petitione  and  applications  arxj  agefK:y 
statements  of  organization  arvl  functions  are 
examples  (^documenis  appearing  in  this 

i  = 

AOVISORIV  COUNaL  ON  HISTORIC 
PRESERVATION 

NoticaofMMting 

Summary:  Notice  is  hereby  given  that 
the  Advisory  Council  on  Historic 
Preservation  will  meet  on  Friday, 
Septemb^'  13, 1996.  The  meeting  will 
be  held  inj  Room  M09  at  the  Old  Post 
Office,  llpO  t*en]isylvania  Avenue, 
NW.,  Wellington,  D.C.,  beginning  at 
8:30  a.m. 

The  Cottncil  was  established  by  the 
National  Historic  Preservation  Act  of 
1966  (16  ^.S.C.  Section  470)  to  advise 
the  Presidsnt  and  the  Congress  on 
matters  relating  to  historic  preservation 
and  to  comment  upon  Federal,  federally 
assisted,  and  federally  licensed 
undertaldngs  having  an  effect  upon 
properties  Usted  in  or  eUgible  for 
inclusion  in  the  National  Register  of 
Historic  Places.  The  Coundl's  members 
are  the  Architect  of  the  Capitol;  the 
Secretaries  of  the  Interior,  Agriculture, 
Housing  and  Urban  Development,  and 
Transportation;  the  Administrators  of 
the  Environmental  Protection  agency 
and  General  Services  Administration; 
the  Chairman  of  the  National  Trust  for 
Historic  Preservation;  the  President  of 
the  National  Conference  of  State 
Historic  Preservation  OfBcers;  a 
Governor,  a  Mayor;  a  Native  American 
or  Native  Hawaiian;  and  eight  non- 
Federal  members  appointed  by  the 
President. 

The  agenda  for  the  meeting  includes 
the  following: 

I.  Chairman's  Welcome 
n  Swearing  in  of  New  Member 
m.  Report  of  the  Task  Force  on  the  Council's 
Future 

IV.  Report  of  the  Tasic  Force  on  the  30th 

Annivwsary  of  the  NHPA 

V.  Report  of  the  Task  Force  on  Regulations 
VL  Presideotial  Historic  Preservation 

Directives 
Vn.  Council  Policy  Statement  on 

Empowennent  Zones/Enterprise 

Ck)mm  unities 
vn.  Executive  Diiector's  Report 


DC  New  Business 
X.  Adjourn 

Note:  The  meetings  of  the  Council  are  open 
to  the  public.  If  you  need  sp>ecial 
accommodations  due  to  a  disability,  please 
contact  the  Advisory  Council  on  Historic 
Preservation,  1100  Peimsylvania  Ave.,  NW.. 
Room  809.  Wasliington,  D.Q,  202-606-8503. 
at  least  seven  (7)  days  prior  to  the  meeting. 

For  further  information  contact: 
Additional  information  concerning  the 
meeting  is  available  from  the  Executive 
Director,  Advisory  Coimdl  on  Histraic 
Preservation,  1100  Peimsylvania  Ave., 
NW.,  809,  Washington,  DC  20004. 

Dated:  September  5, 1996. 
Robert  0.  Bush, 
Exocati\nDmctot. 

[PR  Doc.  96-23029  Filed  9-10-96;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
ForMtSarvlo* 

Watw  Rights  Task  Fores 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice;  establishment  of  task 
fon»  and  initial  meeting. 

SUMMARY:  This  notice  annoimoes  the 
establishment  and  initial  meeting  of  the 
Water  Rights  Task  Force  established  on 
August  20, 1996,  by  Congress  and  the 
Seoetary  of  Agriciilture  in  accordance 
with  the  provisions  of  the  Federal 
Advisory  Committee  Act  and  the 
Federal  Agricultural  Improvement  and 
Reform  Act  of  1996,  as  amended  by  the 
Fiscal  Year  1997  Agricultural 
Appropriations  Act.  The  Congress  and 
the  Secretary  have  determined  that  the 
Water  Rights  Task  Force  is  necessary 
and  in  the  public  interest.and, 
accordingly,  the  Forest  Service  has 
scheduled  the  first  meeting  of  the  Task 
Force  in  Denver,  Colorado,  on 
September  23  from  1:00  p.m.  to  4:30 
p.m.  and  on  September  24  from  8:00 
a.m.  to  noon. 

DATES:  The  initial  meeting  will  be  held 
September  23-24, 1996. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Forest  Service's  Rocky  Motmtain 
Regional  Office,  740  Simms  Street, 
Golden.  CO  80401.  Send  written 
comments  to  Eleanor  Towns,  FACA 
Liaison,  Water  Rights  Task  Force,  c/o 
USDA  Forest  Service,  P.O.  Box  96090. 
Washington,  DC  20090-6090. 


Telephone:  (202)  205-1248;  Fax:  (202) 
205-1604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Classer,  Watershed  &  Air 
Management  Staff,  Telephone:  (202) 
205-1172;  Fax:  (202)  205-1096. 
SUPPLEMENTARY  INFORMATION:  The  Water 
Rights  Task  Force  (Task  Force)  is 
composed  of  seven  members  appointed 
by  Congress  and  the  Secretary  of 
.A^ctiltiue.  The  purpose  of  the  Task 
Force  is  to  study  and  make 
recommendations  on:  (a)  whether 
Federal  water  rights  should  be  acquired 
for  environmental  protection  on 
National  Forest  System  lands;  (b) 
measures  necessary  to  protect  the  fr«e 
exercise  of  non-Federal  water  rights 
requiring  easements  and  permits  from 
the  Forest  Service;  (c)  the  protection  of 
minimum  instieam  flows  for 
environmental  and  watershed 
management  purposes  through 
ptirchases  or  exchanges  from  willing 
sellers  in  accordance  with  State  law;  (d) 
the  effects  of  any  of  the  .-  ^^  ,•• 

recommendations  upon  State  laws, 
regulations,  and  customs  of  water  usage; 
and  (e)  meastues  that  would  be  usehil 
in  avoiding  or  resolving  conflicts 
between  the  Forest  Service's 
responsibilities  for  environmental 
stewardship,  the  public  interest,  and 
property  rights  and  interests  of  water 
holders  with  special  use  authorizations 
for  water  facilities,  including  the  study 
of  the  Federal  acquisition  of  water 
rights,  dispute  resolution,  mitigation,   . 
and  compensation. 

Copies  of  the  Task  Force's  charter  are 
being  filed  with  the  appropriate 
committees  of  Congress  and  the  Library 
of  Congress  in  accordance  with  section 
9(c)  of  the  Federal  Advisory  Committee 
Act 

Tlie  objectives  of  the  initial  meeting 
are  for  the  Task  Force  to  elect  a 
chairperson  and  develop  a  plan  fcv 
carrying  out  its  assigned 
responsibilities.  The  meeting  is  open  to 
the  public  and  will  be  chaired  by  the 
Forest  Service  liaison  to  the  Task  Force. 
Time  will  be  provided  each  day  for 
public  input  at  times  to  be  scheduled  by 
the  chairperson.  However,  Task  Force 
discussion  is  limited  to  Forest  Service 
personnel  and  Task  Force  members. 
Persons  who  wish  to  bring  water  rights 
matters  to  the  attention  of  the  Task 
Force  may  file  written  statements  with 
the  Forest  Service  liaison  before  or  after 
the  meeting. 
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The  Task  Force  shall  terminate  either 
in  August  1997  or  upon  the  submission 
of  a  final  report.  ' 

Dated:  September  4, 1996. 
Jack  Ward  Thomas, 
C3uef. 
[FR  Doc.  96-23062  Filed  9-l(>-«8;  8:45  am] 

BtUMQ  COM  3410-11-M 

DEPARTMENT  OF  INTERIOR 

Bureau  of  Land  Management 

Intartor  Columbia  Basin  Ecosystem 
Managsmant  Project 

AQENaES:  Forest  Service,  USDA;  Bureau 
of  Land  Management,  Interior. 
ACTION:  Revised  notice  of  intent  to 
prepare  environmental  impact 
statements. 

summary:  Interior  Coltunbia  Basin 
Ecosystem  Management  Project 
(ICBEMP).  The  primary  purpose  for  this 
revised  notice  of  intent  is  to  provide 
public  notice  of  the  updated  completion 
schedule  for  the  ICBEMP's 
environmental  impact  statements  (EIS). 
The  Bureau  of  Land  Management  and 
Forest  Service  will  continue  the  interim 
management  strategies  pending 
completion  of  the  ICBEMP  EISs.  Due  to 
differences  between  Bureau  of  Land 
Management  (Bureau  of  Land 
Management  NEPA  Handbook  1790-1) 
and  Forest  Services  (Forest  Service 
Handbook  1909.15,  at  18.1)  NEPA 
policies,  the  Bureau  of  Land 
Management  is  preparing  a 
supplemental  environmental  assessment 
for  die  continuation  of  the  PACFISH 
(see  below  in  Supplementary 
Information),  whdle  the  Forest  Service 
has  provided  information  in  this  notice, 
in  compliance  with  Forest  Service 
policies,  to  address  the  continuation  of 
the  PACFISH  interim  direction. 

Due  to  the  complexity  of  an  analysis 
of  this  scope,  and  the  government 
shutdown  in  the  first  part  of  FY96,  the 
timeframe  for  completing  the 
environmental  impact  statements  (EISs) 
has  changed.  The  new  schedule  for 
release  of  the  draft  EISs  is  Fall  1996,  for 
the  public  comment  period;  the  public 
comment  period  will  be  120  days.  The 
adjusted  schedule  for  the  release  of  the 
final  EISs  and  Records  of  Decision  is 
Fall  1997. 

In  February,  1994,  the  Biu^au  of  Land 
Management  and  Forest  Service 
prop(»ed  to  develop  and  adopt  a 
coordinated  ecosystem  management 
strategy  for  national  forests  and  public 
lands  east  of  the  Cascade  Mountains  in 
Oregon  and  Washington  (59  FR  4680, 
February  1, 1994).  The  strategy  later 


became  known  as  the  Interior  Coliunbia 
Basin  Ecosystem  Management  Project. 
'The  ICBEMP  strategy  will  include 
direction  which  will  protect  and 
enhance  aquatic  ecosystems  for 
anadromous  fish  and  inland  native  trout 
and  terrestrial  ecosystems.  It  will  also 
address  the  social  and  economic 
interactions  with  these  biological 
variables.  The  piupose  is  to  carry  out 
President  Clinton's  mandate  of  July 

1993  to  develop  a  scientifically  soimd 
and  ecosystem-based  strategy  for 
management  of  these  lands.  The 
selected  alternative  may  result  in 
amendment  to  the  Forest  Service 
Regional  Guides  and/or  amendment  or 
revision  of  applicable  national  forest 
land  management  plans  and  Biueau  of 
Land  Management  resource 
management  plans. 

The  original  Notice  of  Intent  for  the 
ICBEMP  effort  was  revised  on  May  23, 
1994.  to  address  changes  in  the  scope  of 
the  area  to  be  considered  in  the  analysis 
and  to  establish  a  public  meeting 
schedule  (59  FR  26624).  A  third  Federal 
Register  notice  was  published  on 
.December  7, 1994,  announcing  the 
preparation  of  an  EIS  for  the  Upper 
Columbia  River  Basin  (UCRB)  (59  FR 
63071).  A  fourth  notice  was  pubUshed 
on  August  7, 1994,  changing  the  scope 
of  the  UCRB  planning  area.  (60  FR 
40153).  On  August  25,  1994,  a  fifth 
Federal  Register  notice  was  published 
revising  the  completion  date  for  the 
Eastside  EIS  (60  FR  44298).  Tlie  Bureau 
of  Land  Management  and  Forest  Service 
will  now  produce  two  EISs,  one  for 
eastern  Oregon  and  Washington 
(Eastside  EIS)  and  one  for  Idaho, 
western  Montana,  and  small  portions  of 
Nevada.  Wyoming,  and  Utah  (UCRB). 

FOR  INFORMATION  CONTACT: 
Steve  Mealey,  Project  Management 
Team,  Interior  Columbia  Basin 
Ecosystem  Management  Project,  304 
North  8th  Street,  Room  246,  Boise, 
Idaho  83702,  phone  208-334-1770. 
Gordon  Haugen,  Columbia  River  Basin 
Fish  Coordinator  (PACFISH).  333  SW 
First  Street,  Portland,  Oregon  97208. 
phone  503-326-4929. 

SUPPLEMENTARY  INFORMATION: 

Summary  of  Public  Involvement  for  the 
Long-Term  Management  Strategy 

Formal  scoping  periods,  under 
National  Environmental  Policy  Act 
(NEPA).  opened  with  publication  of  the 
.  Notice  of  Intent  in  the  Federal  Register 
to  prepare  an  EIS  and  conduct  planning 
activity  for  the  Eastside  Ecosystem 
Management  Project  on  February  1 , 

1994  and  for  the  Upper  Columbia  River 
Basin  on  December  7. 1994. 


PubUc  meetings,  open  houses, 
symposiums,  briefings,  workshops, 
Internet  access,  toll-free  numbers, 
information  centers,  teleconferences, 
brochures  and  newsletters  provide 
opportunities  for  the  public  to  be 
involved.  Over  350  public  meetings  and 
briefings  were  held  throughout  the 
project  area  from  February  1994  through 
July  1996.  » 

The  teleconference  scoping  meeting 
for  the  UCRB  was  held  simultaneously 
in  27  planned  locations  on  January  28, 
1995  via  satellite.  Local  Bureau  of  Land 
Management  and  Forest  Service  staff 
were  on  hand  to  facilitate  discussions, 
part  of  which  Was  devoted  to  sharing 
and  responding  to  comments  and 
concerns  from  the  27  sites.  The  scoping 
meeting  was  also  broadcast  over  three 
public  access  television  stations.  In 
addition,  anyone  with  access  to  a 
satellite  dish  within  the  continental 
United  States  was  able  to  view  the 
program  and  respond  via  fax. 

Many  levels  of  government 
participated  throughout  the  planning 
process  including  Federal  and  State 
agencies,  Counties,  Resource  Advisory 
Councils,  Province  Advisory 
Committees,  and  Tribes.  This  has 
developed  into  effective  partnerships 
and  increased  coordination  and 
vmderstanding  between  the  groups. 

Mailing  lists  for  the  EISs  were 
compiled  from  Bureau  of  Land 
Management  and  Forest  Service  offices 
within  the  ICBEMP  area  and  from  the 
PACFISH  mailing  list.  As  other 
interested  parties  requested  to  be  added 
to  the  mailing  list  the  total  nimiber  of 
persons  on  the  list  rose  to  4,800. 

Public  involvement  has  be&i  a  vital 
and  continuing  aspect  of  the  Eastside 
and  UCRB  planning  process.  NEPA 
requirements  have  been  exceeded  by 
involving  people  early  and  often, 
sharing  information  as  it  became 
available  even  if  it  was  in  draft  form, 
and  using  non-traditional  pubUc 
involvement  methods. 

This  type  of  public  involvement  will 
continue  with  the  release  of  the  draft 
EISs  and  through  the  Records  of 
Decision.  Teleconference,  meetings,  and 
workshops  are  planned  as  ways  to 
continue  to  provide  opportunities  for 
the  public  to  understand  and  shape  the 
final  management  strategy. 

Hie  Notices  of  Intent  for  Eastside  EIS 
and  the  UCRB  EIS,  and  the  Charter  for 
the  ICBEMP  include  objectives  for  the 
EISs  and  Scientific  Assessment  to 
develop  the  basis  for  management 
direction  to  modify  and  implement 
Strategies  for  Managing  Anadromous 
Fish-producing  Watersheds  in  Eastern 
Oregon  and  Washington,  Idaho,  and 
Portions  of  California  (PACFISH). 
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A  May  1895  mailer  sent  to  the  public 
by  the  Project,  solicited  comments  on 
goals  for  the  development  of 
alternatives.  There  were  seven  primary 
goals  incli^ding  provisions  for  long-term 
direction  that  would  replace  PACFISH 
and  the  Inland  Native  Fish  Strategy. 
Based  on  public  responses  and  input 
from  the  ICBEMP  Interdisciplinary 
Team,  the  ^ven  gncds  were  refined  into 
five.  Develbpment  of  long-term  aquatic 
conservation  strategy  became  part  of 
Goal  1,  which  is  to  sustain  and  where 
necessary  restore  the  health  of  forest, 
rangeland.  aquatic  and  riparian 
ecosystems. 

In  Septeinber  1995,  a  mailer  outlining 
seven  alternatives  was  sent  to  the 
public.  Several  of  the  alternatives  under 
consideration  would  adopt  PACFISH  as 
a  long-ten4  strategy  either  as  currently 
described,  or  with  minor  refinements. 

GsmmeQts  and  responses  on  all 
alternatives,  including  those  alternatives 
which  adopt  PACFISH  and  INFISH  for 
the  long  term,  plus  alternatives  which 
refine  those  strategies,  will  be  accepted 
through  the  comment  period  on  the 
draft  EISs. 

Summary  of  Public  Involvement  for  the 
Interim  Strategies 

Due  to  concerns  over  the  possible 
efiiscts  to  aquatic  and  terrestrial  species 
and  their  habitats  during  the 
development  of  a  long-term  strategy, 
three  sets  of  interim  measures  were  put 
in  place.  First  on  August  18. 1993  the 
Forest  Service  Region  Six  adopted  the 
Eftstside  Screens  as  Interim  direction  in 
Oregon  and  Washington  establishing 
riparian,  ecosystem,  and  wildhfe 
standards  tor  timber  sales.  On  May  24, 

1994,  this  Interim  direction,  with  some 
modification,  was  continued  through  an 
environmental  assessment.  Second,  on 
F^ruary  2i4, 1995,  direction  was 
adopted  to  assure  protection  of  habitat 
for  Euiadromous  fish  species  within  the 
Columbia  River  Basin  and  portions  of 
CaHfomia  (PACHSH).  Third,  on  July  28, 

1995,  INFISH  was  adopted  by  the  Forest 
Service  to  protect  habitats  for  native 
inland  fish.  PACHSH  and  INHSH 
direction  skipersede  the  direction 
contained  in  the  Eastside  Screens  for 
riparian  area  and  aquatic  management. 
Eastside  Screens  for  riparian  areas  were 
modified  by  PACFISH  and  INFISH  for 
two  primaty  reasons,  first,  the  Eastside 
Screens  only  applied  to  timber 
management,  whereas  PACFISH  and 
INFISH  induded  other  resource 
management  considerations;  second,  the 
Eastside  Screens  were  too  restrictive  in 
that  they  did  not  allow  for  silvicultiual 
practices  that  may  be  needed  to  benefit 
riparian  pl&nt  and  animal  communities. 


As  a  general  rule,  all  of  the  Eastside 
forests  (eastern  Oregon  and  • 

Washington),  not  covered  by  the  ^ 

Northwest  Forest  Plan,  are  covered  by 
either  the  PACFISH  or  the  INFISH 
standards.  However,  some  forests  such 
as  the  Wallowa- Whitman  National 
Forest  in  Oregon  have  a  portion  of  the 
forest  covered  by  the  PACFISH.  due  to 
the  presence  of  anadramous  fish 
watersheds,  and  the  remaining  portion 
of  the  forest  is  covered  by  the  INFISH. 

PACFISH.  Dociunent  Title:  Decision 
Notice/Decision  Record.  Finding  Of  No 
Significant  Impact  for  the  Interim 
Strategies  for  Managing  Anadromous 
Fish-producing  Watersheds  in  Eastern 
Oregon  and  Washington,  Idaho,  and 
Pcotions  of  California,  February  24, 
1995. 

A  Notice  of  Availability  for  the 
PACFISH  environmental  assessment 
and  proposed  finding  of  no  significant 
impact  was  published  in  the  Federal 
Register  (March  25, 1994,  58  FR  14356), 
with  a  45  day  pubUc  comment  period. 
This  comment  period  was  extended  for 
two  weeks,  until  May  23, 1994  (85  FR 
23049).  The  Biueau  of  Land 
Management  and  Forest  Service 
received  over  500  written  comments;  of 
which  over  90  percent  were  from  within 
the  geographic  range  of  the  proposed 
action. 

EASTSIDE  SCREENS.  Document 
Title:  Decision  Notice  for  the 
Continuation  of  Interim  Management 
Direction  Establishing  Riparian, 
Ecosystem  and  Wildlife  Standards  for 
Timber  Sales.  USDA  Forest  Service, 
Region  6,  Colville,  Deschutes,  Fremont, 
Malheiir,  Ochoco,  Okanogan,  Umatilla, 
Wallowa-Whitman,  and  Winema 
National  Forests  in  Oregon  and 
Washington,  May  20, 1994. 

This  Decision  Notice  identified  that 
the  Interim  Direction  of  August  18, 
1993.  as  modified  in  the  Regional 
Forester's  Plan  Amendment  #1,  was 
continued  pending  completion  of  the 
Eastside  Ecosystem  Management 
Strategy,  now  known  as  the  ICBEMP. 
The  ecosystem  management  strategy 
will  be  displayed  in  the  ICBEMP 
Eastside  EIS.  This  interim  direction 
applied  to  the  design  of  timber  sales  in 
certain  riparian  areas  (now  replaced  by 
the  PACFISH  and  INFISH  direction), 
and  applies  to  late  and  old  structural 
forest  stands.  On  December  28, 1993,  a 
Notice  of  opportunity  to  comment  was 
published  in  every  paper  of  record  in 
Eastern  Oregon  and  Washington.  The 
Forest  Service  received  19  comment 
letters  and  one  citizen  petition,  bearing 
about  150  signatures.  These  submissions 
included  nearly  270  discrete  comments, 
reflecting  a  variety  of  support  for  and 
criticisms  of  the  interim  direction. 


INFISH.  Document  Title:  Decision 
Notice  and  Finding  Of  No  Significant 
Impact  for  the  Inland  Native  Fish 
Strategy,  USDA  Forest  Service,  July  28, 
1995. 

In  response  to  growing  concerns  over 
the  status  of  inland  native  fish 
communities  and  their  habitats 
throughout  the  inland  west,  the  Forest 
Service,  working  with  the  US  Fish  and 
Wildlife  Service,  developed  an  interim 
conservation  strategy  referred  to  as 
INFISH.  The  purpose  of  INFISH  is  to 
provide  interim  direction,  similar  to 
PACFISH,  that  applies  to  those  areas  not 
covered  by  PACFISH  or  the  Northwest 
Forest  Plan.  This  interim  direction  was 
developed  to  maintain  management 
options  for  inland  native  fish  habitat 
while  the  Bureau  of  Land  Management 
and  Forest  Service  developed  long-term 
management  strategies.  Another 
purpose  of  the  interim  direction  was  to 
take  prudent  measures  to  arrest  the 
degradation,  and  begin  the  restoration, 
of  riparian  and  aquatic  ecosystems  in 
watersheds  where  inland  native  fish 
habitat  is  present. 

Initital  outreach  for  the  INFISH 
project  was  sent  to  over  5000  people,  of 
which  approximately  1700  desired  to 
remain  on  the  mailing  list.  A  scoping 
period  was  established  bom  March  14 
to  April  26, 1995.  This  was  followed  by 
mailing  the  environmental  assessment 
and  draft  FONSI  in  June  and  several 
public  hearings.  Overall,  29  people 
testified,  and  91  written  comments  were 
received. 

Supplemental  infiomution  for  the 
Environmental  Assessment  (EA) 

DOCUMENT  TITLE:  Implementation 
of  Interim  Strategies  for  Managing 
Anadromous  Fish-producing 
Watersheds  in  Eastern  Oregon  and 
Washington,  Idaho,  and  Portions  of 
Cahfomia  (PACHSH) 

CONTINUATION  OF  PACHSH.  When 
the  Decision  Notice/Decision  Record  for 
PACFISH  was  signed  it  was  the  intent 
of  the  Bureau  of  Land  Management  and 
Forest  Service  that  long-term  direction 
would  be  provided  by  the  ICBEMP 
within  18  months,  and  the  effects 
analysis  in  the  EA  was  based  on  this 
assumption.  The  Bureau  of  Land 
Management  and  Forest  Service 
designed  PACFISH  as  an  interim 
measure  to  preserve  options  until  the 
ICBEMP  is  put  in  place.  Because  the 
ICBEMP  has  taken  longer  than  expected 
to  develop,  the  Bureau  of  Land 
Management  and  Forest  Service  have 
decided  to  keep  the  PACFISH  interim 
direction  in  place  for  the  same  extended 
period. 

This  scheduling  notice  does  not 
address  in  detail  the  other  interim 
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measures,  INFISH  and  Eastside  Screens, 
because  of  important  differences 
between  these  interim  strategies  and 
PACFISH.  INFISH  was  implemented  for 
an  approximately  18  month  p>eriod 
beginning  in  August  1995.  (60  FR 
33927,  August  4, 1995).  Accordingly, 
the  revised  schedule  for  the 
implementation  of  the  ICBEMP  does  not 
extend  INFISH  appreciably  beyond  the 
approximate  time-period  originally 
anticipated.  Meanwhile,  the  Decision 
Notice  for  the  Eastside  Screens 
expressly  implemented  the  interim 
direction  until  the  Eastside  EIS  is 
completed.  May  20, 1994  Decision 
Notice  (pg.  4). 

In  February  1995,  the  Director  of  the 
Bureau  of  Land  Management,  and  the 
Qiief  of  the  Forest  Service  jointly 
approved  the  PACFISH  aquatic 
conservation  strategy  which  amended 
specific  Forest  Service  land 
management  plans  in  portions  of 
California,  Idaho,  Oregon,  and 
Washington  states.  This  strategy  is 
found  in  the  above  titled  environmental 
assessment.  This  aquatic  conservation 
strategy  was  applied  to  those  federal 
lands  supporting  anadromous 
salmonids  not  included  under  the 
guidance  of  the  Northwest  Forest  Plan. 
As  stated  in  the  Decision  Notice/ 
Decision  Record,  for  the  Forest  Service, 
the  PACFISH  forest  plan  and  regional 
guide  amendments  remain  in  place  until 
superseded  by  further  plan  amendment 
or  revision  which  was  projected  to 
occur  in  September,  1996. 

The  purpose  of  the  interim  direction 
is  to  maintain  management  options  for 
anadromous  fish  habitat  while  the 
Bureau  of  Land  Management  and  Forest 
Service  developed  long-term 
management  strategies.  Another 
purpose  of  the  interim  direction  is  to 
take  prudent  measures  to  arrest  the 
degradation  and  begin  the  restoration  of 
riparian  and  aquatic  ecosystems  in 
watersheds  where  anadromous  fish 
habitat  is  present  or  easily  could  be 
reestablished  (EA,  pp.  6-8). 

The  responsible  officials  considered 
the  ability  of  the  selected  alternative 
(alternative  4  of  the  EA)  to  meet  the 
stated  purpose  and  needs  for  the  action 
(EA  pp.  6-9);  to  comply  with  applicable 
laws,  regulations,  executive  orders,  and 
policies;  and  to  respcmd  to  issues  and 
public  comments  about  the  alternative 
strategies.  A  critical  factor  relevant  to 
this  decision  was  the  ability  of  the 
selected  alternative  to  respond  to  the 
issues  identified  in  the  EA  (pp.  21-22); 
issues  still  relevant  today. 

The  PACFISH  standards  and 
guidelines  (EA  Appendix  C,  Alternative 
4)  serve  to  provide  adequate 
raivironmental  safeguards  for  proposed 


and  ongoing  projects  and  activities  that 
pose  an  unacceptable  risk  within 
riparian  habitat  conservation  areas  or 
that  degrade  riparian  habitat 
conservation  areas.  There  are  no  new 
types  of  ongoing  projects  or  activities, 
not  already  addressed  in  the  PACFISH 
EA,  to  consider.  With  respect  to  the 
Forest  Service,  the  selected  alternative 
did  not  constitute  a  significant 
amendment  under  current  planning 
regulations  for  the  following  reasons:  (1) 
Its  application  is  for  a  limited  time;  (2) 
it  resulted  in  only  minor  modifications 
to  standards  and  guidelines  in  existing 
plans;  (3)  it  did  not  modify  the  goals 
and  objectives  of  existing  plans;  and  (4) 
it  did  not  alter  long-term  levels  of  goods 
and  services  projected  in  existing  plans. 
For  the  several  Bureau  of  Land 
Management  Districts,  Resource  Areas 
or  planning  areas,  the  interim  PACFISH 
strategy  was  found  consistent  with 
approved  plans  and  did  not  require  or 
constitute  a  plan  amendment. 

The  Bureau  of  Land  Management  and 
Forest  Service  received  a  biological 
opinion,  through  the  Endangered 
Species  Act  (ESA),  Section  7 
consultation  process,  from  the  National 
Marine  Fisheries  Service  dated  January 
23, 1995,  supporting  implementation  of 
the  PACFISH  strategy.  Tbe  National 
Marine  Fisheries  Service,  through  its 
PACFISH  biological  opinion,  foimd  that 
the  propKised  action  was  not  likely  to 
jeopardize  the  continued  existence  of 
listed  Snake  River  salmon  tmder  its 
jiuisdiction  nor  result  in  the  destruction 
or  adverse  modification  of  critical 
habitat. 

The  interim  strategy  provides 
direction  to  ensure  land  management 
actions  will  not  lead  to  jeopardy  of 
listed  anadromous  fish  stocks,  or  limit 
options  while  long-term  management 
strategies  are  being  developed  through 
geographicaUy  specific  analyses 
conducted  by  the  ICBEMP. 

With  respect  to  those  National  Forest 
System  lands,  covered  by  PACFISH  in 
California.  PACFISH  will  remain  in 
place  tmtil  replaced  by  long-term 
strategies  on  affected  watersheds  of  the 
Lassen  and  Los  Padres  National  Forests. 
As  indicated  in  Appendix  1  of  the 
PACFISH  EA,  this  will  be  accomplished 
through  (1)  Minor  adjustments  of  the 
Los  Padres  National  Forest  Plan/ 
Riparian  Conservation  Strategy,  and  (2) 
direction  for  managing  anadromous 
fish-producing  watersheds  of  the  Lassen 
National  Forest  contained  in  the 
California  Spotted  Owl  EIS. 

With  respect  to  the  Bureau  of  Land 
Management's  lands  covered  by 
PACFISH  in  California,  an  analysis  was 
made  comparing  the  interim 
management  goals,  standards  and 


guidelines,  to  the  Redding  Resource 
Area's  management  plan.  Bureau  of 
Land  Management  is  actively 
participating  with  the  State,  National 
Marine  Fisheries  Service  and  others  in 
developing  a  Coastal  Salmon  Initiative, 
which  will  include  conservation 
guidelines  and  protection  measures.  It  is 
expected  the  Initiative  will  be  ready  for 
the  National  Marine  Fisheries  Service  to 
use  in  preparing  an  ESA  Section  4(d) 
rule  in  early  1997.  The  Resource  Area's 
management  plan  goals  meet  or  exceed 
those  established  by  PACFISH.  In  the 
Carmel  Creek  watershed  of  the  Hollister 
Resource  Area,  management  of  Bureau 
of  Land  Management  lands  is  also 
consistent  with  PACFISR  The 
extremely  small  portion  of  public  land 
anadromous  salmonid  streams  i  a  that 
Resource  Area  are  in  very  good 
condition  and  no  management  changes 
were  necessary.  PubUc  comments  on  the 
adequacy  of  current  Bureau  of  Land 
Management  management  and  long- 
term  management  needs  for  anadromous 
fisheries  were  soUdted  in  two  public 
forums  held  joinUy  with  the  Forest 
Service  in  1995.  No  comments  critical  of 
either  Resource  Area's  management 
direction  were  received. 

With  respect  to  Bureau  of  Land 
Management  administered  lands  in 
Oregon  and  Washington,  an  analysis 
was  made  comparing  the  interim 
Pacfish  management  goals,  standards 
and  guidelines  to  the  four  approved 
Resource  Management  Plans  for  the 
Pacfish  area  in  the  Prineville,  Vale  and 
Spokane  Districts.  These  plans  included 
the  Prineville  Direct 's  Two  Rivers  and 
John  Day  Resource  Management  Plans, 
the  Vale  District's  Baker  Resource 
Management  Plan  and  the  Spokane 
District's  Spokane  Resoiirce 
Management  Plan.  Bureau  of  Land 
Management  staff  in  these  areas  are 
actively  participating  with  the  States  of 
Oregon  and  Washington  as  well  as  the 
National  Marine  Fisheries  Service 
whenever  any  new  projects  are 
propKwed  or  existing  use  permits,  leases 
or  agreements  are  revised  in  areas  with 
known  or  potential  andromous  fish 
habitat.  Individual  Bureau  of  Land 
Management  or  non-Bureau  of  Land 
Management  proposed  actions  have 
been  modified  or  deferred  to  allow 
review  and  approval  by  National  Marine 
Fisheries  Service  under  the  ESA.  The 
four  Resource  Management  Plans 
management  goals,  objectives  and 
management  standards  or  standard 
operating  procedures  meet  or  exceed  ^ 
those  established  by  Pacfish  and/or 
were  not  inconsistent  with  Pacfish  so 
that  full  implementation  over  the  last  18 
months  did  not  require  any  Resource 
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ManAgement  Plan  amendments.  In 
many  poitions  of  the  Pacfish  area  there 
are  (mly  yery  small  portiims  of  public 
lands  adjacent  to  Pacfish  streams  and 
they  are  generally  in  good  condition  and 
no  management  changes  were 
necessary.  Public  comments  on  the 
adequacy  of  current  Bureau  of  Land 
Maniagempnt  management  and 
comment^  on  ongoing  project 
environnisntal  analyses  indicate  Pacfish 
and  related  concerns  are  being 
adequate^  addressed  and  resolved. 

With  respect  to  Bureau  of  Land 
Management  administered  lands  in 
Idaho,  an  analysis  was  made  comparing 
interim  PACFISH  management  goals. 
standards  and  guidelines  to  the  four 
approved  Management  Frameworic 
Plans  and  one  Resource  Management 
Plan  (Resource  Management  Plan)  in 
effect  for  the  PACFISH  areas  in  the 
Challis,  L^nhi.  and  Cottonwood 
Resoince  Areas  of  the  Upper  Columbia- 
Salmon  Clearwater  District  Management 
Framework  Plan,  Ellis-Pahsemeroi 
Management  Framework  Plan  and 
Mackay  Management  Framework  Plan; 
Lemhi  Resource  Area:  Lemhi  Resource 
Management  Plan/EIS;  and  the 
Cottonwood  Resource  Area:  Chief 
Joseph  Management  Framework  Plan. 
Bureau  of  Land  Management  staffs  in 
these  are4s  actively  participate  with  the 
State  of  Idaho,  as  well  as  the  National 
Marine  Fisheries  Service  and  US  Fish 
and  Wildlife  Service  whenever  any  new 
actions  are  proposed  or  ongoing  actions 
are  revised  in  areas  with  designated 
critical  salmon  habitat.  All  Bureau  of 
Land  Mailagement  or  applicant- 
proposed  actions  are  reviewed  for 
PACFISH  compliance  and  either  found 
to  be  in  compliance  or  modified, 
mitigated,  or  deferred.  All  actions 
carried  forward  that  are  not  in 
compliance  must  be  considered  may 
eHiect  for  listed  salmon  and/or  their 
designated  critical  habitats.  These 
actions  are  evaluated  by  a  team  of 
Bureau  of  Land  Management,  National 
Marine  Fisheries  Service,  and  Fish  and 
Wildlife  Service  biologists,  and  if 
appropriate,  constUted  with  National 
Marine  Fisheries  Service  under  section 
7  of  the  E5A.  Existing  Land  Use  Plan 
management  goals,  objectives  and 
management  actions  comply  with  those 
established  by  the  PACFISH  or  were 
consistent  with  PACFISH  over  the 
interim  period.  Public  comments  on  the 
adequacy  of  interim  period  Bureau  of 
Land  Management  management  and 
comments  on  ongoing  environmental 
analysis  indicate  the  PACFISH  and 
related  concerns  are  being  adequately 
addressed  and  resolved^ 

PubUc  Comments  on  the  adequacy  of 
interim  period  Bureau  of  Land 


Management  and  comments  on  ongoing 
environmental  analysis  indicate 
PACFISH  and  related  concsms  are  being 
adequately  addressed  and  resolved. 
Based  upon  the  data  the  Bureau  of  Land 
Management  has  at  this  time,  the 
Bureau  of  Land  Management  anticipates 
that  it  wiU  make  a  decision  to  extend 
PACFISH,  and  will  notify  the  public  of 
its  decision  and  its  implementation 
strategy. 

Analjrsis  Process 

The  Forest  Service  has  applied  the 
criteria  set  out  in  the  implementing 
regulations  for  the  NEPA  from  the 
Federal  Code  of  Federal  Regulations 
(CFR)  at  40  CFR  1502.9(c)(1)  and  the 
Forest  Service  Handbook  at  1909.15 
FSH  18.1  for  determining  the  need  to 
provide  additional  docmnentation  of 
environmental  impacts  pursiiant  to 
NEPA.  The  question  here  is  whether 
there  are  new  circimistances  or 
information  that  are  significant  at,  in 
other  words,  would  cause  a  substantial 
difference  in  the  analysis  of 
environmental  effects  docujnented  in 
the  EA  for  die  PACFISH.  Also 
considered  was  whether  the  interim 
direction  is  still  adequate  to  meet  the 
identiSed  resource  needs.  The  long-term 
continuation  of  PACFISH,  or  an  aquatic 
conservation  strategy  which  replaces  it, 
is  being  considered  in  the  ICBEMP. 

In  the  case  of  PACFISH,  this 
evaluation  was  initiated  to  determine  if 
there  have  been  any  significant  changed 
drctunstances  or  significant  new 
information  over  the  past  18  months 
relevant  to  the  estimation  of  effects 
described  in  the  EA.  This  analysis 
focuses  on  the  premise  that  PACFISH 
interim  direction  is  intended  to 
maintain  management  options  in  the 
near  future  and  not  preclude 
implementation  of  options  which  may 
be  considered  as  part  of  the  ICBEMP 
and  its  associated  EISs  while  permitting 
certain  management  activities  to 
continue. 

For  the  analysis,  the  Forest  Service 
addressed  four  questions  (listed  below), 
as  well  as  the  information  stated  in  the 
PACFISH  EA  for  the  selected  alternative 
(Alternative  4).  and  by  comparing  that 
information  to  information  gathered 
over  the  past  18  months  fit)m  the 
implementation  of  the  PACFISH  interim 
direction:  this  information  included:  (a) 
Inter-agency  (Forest  Service,  Bureau  of 
Land  Management,  National  Marine 
Fisheries  Service,  Fish  and  Wildlife 
Service)  PACFISH  Field  Reviews,  (Jan. 
1996.  Forest  Service  ORB  files);  (b) 
Bureau  of  Land  Management  and  Forest 
Ser<^ce  Field  implementation  reports 
1^      '  15, 1996.  Forest  Service  CRB 


files);  and  (c)  Analysis  of  ICBfMP 
science  team  and  economic  data. 

1.  Are  the  circimistanoes.  information, 
and/or  the  assumptions  upon  which  the 
EA  is  based,  still  valid  and  germane?  If 
not.  are  the  changed  circiunstances, 
information,  and/or  the  assumptions 
sufficiently  minor  as  not  to  warrant  a 
change  in  the  interim  programmatic 
direction  in  order  to  maintain  options 
which  may  be  considered  as  part  of  the 
Interior  Columbia  Basin  Ecosystem 
Management  Project? 

EnviTonmental  Assessment.  The 
PACFISH  strategy  was  developed  in 
response  to  new  information  which 
documented  broad  declines  in  naturally 
reproducing  anadromous  fish,  and 
widespread  degradation  of  the  habitat 
upon  which  these  anadromous  fish  are 
dependent. 

To  protect  quality  anadromous  fish 
habitats,  arrest  habitat  degradation,  and 
begin  restoration  of  anadromous  fish 
habitat,  as  well  as  respond  to  a  wide 
array  of  new  scientific  information  on 
the  status  of  various  other  anadromous 
fish  stocks  and  the  condition  of  aquatic 
and  riparian  habitat,  the  Btireau  of  Land 
Management  and  Forest  Service  re- 
evaluated all  management  projects  and 
activities  in  anadromous  watersheds  not 
covered  by  the  Northwest  Forest  Plan. 
Such  action  was  needed  to  ensure  that 
management  actions  implemented 
before  completion  of  the  ICBEMP  EISs 
would  not  have  adverse  environmental 
effects  that  would  result  in  jeopardizing 
the  continued  existence  of  anadromous 
fish  stocks  or  otherwise  limit  the  range 
or  number  of  reasonable  alternatives 
evaluated  in  the  geographically-specific 
environmental  analyses.  This  interim 
strategy  was  designed  to  bridge  the  time 
gap  between  existing  land  management 
plans  and  the  adoption  of  a  long-term 
strategy. 

Response.  Information  obtained,  to 
date,  through  the  ICBEMP  science 
reports  verifies  that  the  circumstances, 
information,  and  assimiptions 
docimiented  in  the  PACFISH  EA  are 
still  valid  and  germane.  The  ICBEMP 
information  also  supports  the  need,  on 
a  broad-scale,  for  the  continuation  of 
interim  direction  to  address  the  serious 
condition  of  anadromous  fish  within  the 
Columbia  River  Basin.  While  the 
ICBEMP  broad-scale  information  is  not 
specific  enough  for  analysis  at  the  local 
level  (i.e.  site-specific  project  or 
watershed  level)  it  does  provide  a  basis 
for  analysis  of  the  interim  PACFISH 
direction.  This  information  (documents 
in  publication)  indicates  the 
continuation  of  the  PACFISH  interim 
direction  would  continue  to  meet  the 
original  purpose  and  need  of  protecting 
critical  habitats  and  maintaining  options 
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during  development  of  a  long-term 
management  strategy.  In  addition,  all 
field  imits  have  completed  an 
evaluation  of  ongoing  activities. 

Discussions  with  the  ICBEMP  Aquatic 
Science  Team  affirmed  that  PACFISH  is 
sdll  a  technically  sound  fish  habitat 
conservation  strategy  from  which  to 
operate  imtil  the  ICBEMP  decision- 
making process  is  concluded. 

2.  Is  the  methodology  and  analytical 
approach  used  in  the  EA  still 
reasonable? 

The  PACnSH  interim  direction  was 
developed  for  short-term  use  at  the  site- 
specific  project  level.  Bureau  of  Land 
Management  and  Forest  Service 
personnel  have  reviewed  the 
methodology  and  analytical  approaches 
used  in  the  analysis  for  the  PACFISH 
EA,  and  have  determined  that  they  are 
still  valid  and  appropriate.  These  same 
methodologies  and  analytical 
approaches  would  be  used  again  if 
needed. 

3.  Are  the  environmental  effects 
which  actually  occurred  essentially  the 
same  as  those  identified  in  the  EA?  If 
there  have  been  unanticipated  effects, 
are  the  unanticipated  effects  sufficiently 
minor  as  to  warrant  neither  reopening 
the  NEPA  process  nor  changes  in  the 
interim  programmatic  direction? 

Environmental  Assessment. 
Environmental  consequences  were 
evaluated  for  the  physical,  biological, 
and  himian  environments.  Analyses  of 
environmental  consequences  were 
based  on  estimates  of  the  effects  of 
predicted  changes  in  federal  actions  as 
a  result  of  implementation. The 
following  rationale,  siunmarized  from 
the  nine  assumptions  used  by  the 
PACFISH  Interdisciplinary  Team, 
described  on  pages  37-38  of  the  EA,  was 
used  for  determining  the  effects. 
— ^The  mitigation  measures  may  result  in 
the  delay  or  modification  of  projects 
and  activities.  New  project  decisions 
will  be  preceded,  as  appropriate,  by 
site-specific  NEPA  analysis. 
— ^The  affected  environment  is  the 
present  environment.  Analyses  in  the 
EA  considered  trends  and  changes 
associated  primarily  with  ongoing  and 
proposed  timber  harvesting,  livestock 
grazing,  and  recreation  uses  during 
the  interim  period. 
— Environmental  effects  were  based 
solely  on  the  implementation  of 
direction  within  the  geographic  scope 
of  PACFISH.  Management  direction 
appUed  only  to  lands  within 
anadromous  watersheds  that  are 
administered  by  the  Bureau  of  Land 
Management  and  the  Forest  Service. 
— ^The  effects  of  implementing  the 
PACFISH  direction  were  considered 


only  for  the  interim  period.  Because 
recovery  processes  within  riparian 
and  aquatic  habitats  are  gradual, 
short-term  adjustments  in 
management  practices  would  not 
result  in  dramatic  habitat 
improvement  during  the  interim 
period.        '   •< 
— ^The  effect  of  modifications  in 
management  practices  were  analyzed 
based  on  the  size,  niunber,  and 
distribution  of  riparian  habitat 
conservation  areas:  as  well  as  in  the 
breadth  of  standards  and  guidelines, 
the  scope  of  projects  and  activities 
covered,  and  die  degree  to  which 
watershed  analysis  would  be 
conducted. 
— Projects  and  activities  within  the 
range  of  Usted  anadromous  fish,  and 
for  which  ESA  consultation  with  the 
National  Marine  Fisheries  Service  has 
been  completed  were  considered  to  be 
in  compliance  with  any  interim 
direction  alternative. 
Modifications  resulting  from 
PACFISH  were  predicted  to  accoimt  for 
reductions  in  recreation  visitor  days, 
timber  harvest,  and  permitted  grazing 
within  certain  streamside  areas.  Where 
grazing  and  timber  harvest  have  caused 
impacts,  adoption  of  alternative  4  would 
provide  improved  soil  stability, 
additional  stream  shading,  and 
continuing  supplies  of  large  woody 
debris  to  affected  streams.  Where 
grazii^  has  contributed  to  imstable 
stream  banks,  loss  of  vegetative  cover 
and  shade,  and  increased 
sedimentation,  the  trend  of  such  habitat 
degradation  would  be  reversed. 

Protection  measures  prescribed  for 
timber,  road  management,  minerals 
management,  recreation,  and  grazing 
related  activities,  as  well  as  other 
activities,  would  be  applied  throughout 
the  area  of  the  proposed  action.  Where 
such  measures  are  applied,  risks  to 
riparian  and  aquatic  resources  would  be 
reduced.  Where  site-specific  analysis  or 
watershed  analysis  indicate  other 
protection  measures  are  necessary  they 
would  still  be  designed  to  achieve 
riparian  management  objectives. 

The  potential  cumulative  effects  of 
the  PACFISH  interim  direction  were 
limited  by  the  nature  of  the  interim 
direction  itself.  No  groimd-disturbing 
actions  were  authorized,  funded,  or 
carried-out  by  the  PACFISH  decision. 
The  interim  programmatic  nature  of 
PACFISH  does  not  constitute  any 
irreversible  or  irretrievable  commitment 
of  resources.  Such  commitment  of 
resources  can  only  be  made  through 
long-term  permanent  amendments  to 
land  management  plans,  or  through  site- 
specific  project  decisions.  In  the 


programmatic  environmental 
assessment  for  PACFISH,  the  Bureau  of 
Land  Management  and  the  Forest 
Service  merely  considered  the  impacts 
of  various  interim  strategies  for 
protecting  anadromous  fish  habitat.  The 
intended  effect  of  the  interim  direction 
was  to  maintain  the  environmental 
status  quo  while  long-term  management 
strategies  are  being  developed. 

The  standards  and  guidelines 
presented  in  PACFISH  were  intended  to 
limit  or  mitigate  the  efEscts  of  human  ■ 
activity  on  anadromous  fish  habitat  on 
Bureau  of  Land  Management  and  Forest 
Service  administered  lands.  The  interim 
direction  is  not  the  sole  or  final 
direction  for  anadromous  fish  habitat 
protection  for  Bureau  of  Land 
Management  and  Forest  Service 
administered  lands.  Cumulative  effects 
are  also  being  assessed  through  specific 
project  and  activity  analysis  efforts.  At 
the  programmatic  level  of  this  interim 
direction,  detailed  analysis  of  specific 
cumidative  effects  was  not  possible. 
Such  analysis  would  require 
speculation  as  to  the  scope,  character, 
and  environmental  consequences  of 
future  project  and  activity  decisions. 

Response.  The  implementation 
monitoring  summaries  from  each  of  the 
administrative  units  were  received  in 
January  of  1996.  These  summaries 
identified  the  following:  (1)  That 
approximately  1200  projects  were  either 
completed,  planned  or  in  the  process  of 
being  completed;  (2)  that  FACHSH 
default  riparian  habitat  conservations 
areas  (EA  at  Appendix  C,  pp.  C-6  and 
C-7)  were  applied  to  over  600  of  these 
projects;  (3)  that  riparian  habitat 
conservations  areas  were  either 
modified  through  watershed  analysis  or 
site  specific  analysis  on  the  remaining 
projects;  and  (4)  that  watershed  analysis 
was  conducted  for  less  than  10  percent 
of  the  projects  and  effectiveness 
monitoring  was  either  conducted  or 
planned  on  approximately  300  projects. 

Implementation  monitoring  to  date 
has  not  identified  management  actions 
that  would  lead  to  noncompliance  with 
PACFISH  direction.  The  direct  and 
indirect  effects  of  implementing  the 
PACFISH  interim  direction  have  been 
essentially  the  same  as  those  described 
in  the  PACFISH  EA,  and  therefore,  are 
assumed  to  continue  as  jireviously 
projected.  Projects  which  could 
reasonably  be  deferred  or  re-designed  to 
avoid  or  mitigate  impacts  were  treated 
accordingly. 

The  programmatic  cumulative  effects 
are  consistent  with,  or  less  than,  those 
estimated  in  the  EA.  The  ounulative 
effects  of  interim  PACFISH  direction 
were  reviewed  and  considered  in 
relation  to  projects,  reasonably 
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foreseeable  polides  of  other  agencies, 
and  possible  effects  of  long-term 
manageoient.  The  short  term  nature  of 
PACFISH  makes  it  di£Bcult  to  determine 
measur^le  changes  in  cumulative 
effects.  However,  the  cumulative  effects 
of  project  level  implementation  of 
PACFISH  standards  and  guidelines  have 
resulted:  in  benefits  to  fish  habitat,  a 
condition  expected  to  remain  with 
continuation  of  PACFISH.  Activities 
anticipated  during  continuation  of 
PACFISH  are  similar  to  those  whidi 
have  occurred  during  implementation 
and  are  not  expected  to  have  different 
efiiscts. 

The  following  provides  additional 
analysis  based  on  recent  information 
about  environmental  consequences. 

Watershed  Resources.  The  EA,  page 
45,  states  although  improvements  to 
watersheds  and  water  resources  would 
be  noticeable  at  a  flsw  sites,  measiirable 
improvement  in  habitat  condition 
during  the  interim  period  would  not 
likely  to  substantial  because  recovery 
processes  are  gradual.  As  discussed 
above,  iviplementation  monitorii^  of 
projects  shows  that  there  is  good 
compUaiice  with  the  PACFISH 
management  direction.  As  stated  in  the 
EA,  basin-wide  effectiveness  monitoring 
has  not  been  conducted  for  a  sufficient 
time  to  show  marked  improvement. 
Given  the  long  timeframes  required  for 
improvement,  the  projected 
environmental  consequences  for  the 
physical  environment  are  not  expected 
to  change  through  the  continuation  of 
the  PAOISH  direction. 

Non-I^rested  Vegetation.  The  EA 
projected  most  efiiects  to  be  caused  by 
grazing  with  some  localized  areas 
affected  by  recreation.  The  EA  stated 
that  application  of  the  proposed 
management  direction  would  improve 
ecological  conditions  but  for  upland 
areas  this  might  take  5-10  years  before 
it  is  meaeurable,  although  recovery 
within  riparian  areas  may  be  faster. 
Range  aOotments  identified  as  posing  an 
unacceptable  risk  have  been  subjected 
to  PACFISH  management  direction. 
Initial  implementation  monitoring 
results  show  that  riparian  conditions  are 
improving  but  that  it  will  take  more 
time  to  show  definitive  results  on  a 
broad  scale  for  PACFISH.  The 
continuation  of  PACFISH  would  not 
change  the  effects  to  the  range 
management  program  from  that 
described  in  the  PACFISH  EA. 

Forested  Vegetation.  Forested 
vegetation  changes  slowly  except  when 
catastrophic  fire,  insect  or  disease 
events  cause  rapid  change.  This  was 
discussod  on  pages  50-51  of  the  EA.  For 
the  preferred  alternative,  the  EA 
anticipated  harvesting  would  not 


generally  be  allowed  within  the  riparian 
habitat  conservation  areas  except  as 
allowed  for  in  TM-1  standard  which 
provided  for  salvage  after  catastrophic 
events.  Hie  EA  disclosed  that  this 
would  result  in  higher  risks  for  tree 
mortality  but  the  inherent  risk  would 
not  change  over  such  a  short  timeframe. 

During  the  time  period  since  the 
approval  of  the  PACFISH  EA  there  have 
been  numerous  salvage  sale  projects. 
While  these  projects  did  not  require 
PACFISH  standards  and  guidelines  be 
appUed,  Forests  were  directed  to  apply 
management  prescr^tions  that  would 
not  cause  adverse  effect  on  anadromous 
fish  habitat.  An  interagency  review  has 
been  conducted,  the  results  of  which 
will  be  useful  for  determining  effects  to 
the  environmental  baseline.  These 
projects  have  been  designed  and 
conducted  either  using  the  default 
PACFISH  direction  or  under  direction 
developed  with  site  specific  analysis 
and  Section  7  consultation  procedures 
in  drainages  with  listed  stocks.  As 
projected,  the  completed  sales  did  not 
salvage  as  much  material  as  might  have 
occurred  prior  to  PACFISH,  though  the 
PACFISH  interim  direction  does  allow 
for  salvage  after  appropriate  analysis  has 
been  completed.  The  original  projection 
that  the  inherent  risk  would  not  change 
is  stiU  correct  and  is  applicable  to  the 
continuation  of  the  PACFISH  direction. 

Fishery  Resources.  The  EA  projected 
that  because  alternative  4  would 
broaden  the  application  of  management 
direction  by  including  new  standards 
and  guidelines  to  all  proposed  projects 
and  activities,  and  some  ongoing 
projects  and  activities  within  riparian 
habitat  conservation  areas  or  that 
degrade  riparian  habitat  conservation 
areas,  and  because  large  riparian  habitat 
conservation  areas  would  be  established 
in  all  key  watersheds,  increased 
protection  of  riparian  and  aquatic 
habitat  would  occur.  Although  there 
would  be  no  permanent  cessation  of 
activities  in  riparian  habitat 
conservation  areas,  some  actions  woidd 
be  modified  or  deferred  during  the 
interim  period,  resulting  in  a  reduction 
of  adverse  effects  on  riparian  and 
aquatic  habitats  within  riparian  habitat 
conservation  aieas. 

The  application  of  the  interim 
management  direction  has  provided  the 
protection  anticipated.  Effects  on 
fisheries  populations  and  habitat 
improvement  will  take  a  prolonged  time 
of  monitoring  to  show  measitrable 
results.  This  also  apphes  for  the 
continuation  of  PACFISH. 

Threatened.  Endangered,  and 
Sensitive  SpedesAVildhfe  Resources.   ' 
Since  the  signing  of  die  PACFISH  EA, 
steelhead  trout  populations  in  the  Snake 


River  Basin  and  the  upper  Colmnbia 
River  Basin  have  been  proposed  for 
federal  listing  imder  the  ESA  (61  FR 
41541,  August  9, 1996).  Steelhead  trout 
popidations  in  the  middle  Columbia 
River  Basin  were  not  included  as 
proposed  species,  but  will  be  monitored 
for  possible  inclusion.  This  species  of 
anadromous  fish  is  located  throughout 
the  PACFISH  area.  Steelhead  trout  were 
addressed  by  the  EA  as  one  of  the 
anadromous  fish  PACFISH  was 
designed  to  benefit.  The  EA  projected 
that  effects  on  threatened,  endangered, 
and  sensitive  species  and  wildlife 
resources  from  implementing  more 
constraining  standards  and  guidelines 
would  be  minor  but  mosUy  positive. 
Results  trom  the  inter-agency  field 
reviews  and  field  implementation 
reports  show  this  to  be  true.  A  similar 
trend  is  expected  for  the  continuation  of 
PACFISH. 

Social.  The  EA  projected  that  the 
social  effects  of  the  preferred  alternative 
would  be  relatively  small  for  small 
isolated  communities  (EA,  page  60). 
This  has  been  confirmed  by  the  social 
analysis  developed  for  the  ICBEMP 
effort.  The  effects  on  cultural  resources, 
wild  and  scenic  rivers,  Indian  tribes, 
and  social  effects  are  as  predicted  by  the 
EA  and  are  projected  to  be  similar  for 
the  continuation  of  PACFISH  direction. 

Economic.  The  focus  of  the  economic 
effects  discussion  in  the  EA  was  to 
identify  the  additional  or  incremental 
effects  that  might  be  expected  as  a  result 
of  interim  direction.  Because  of  ESA 
requirements  and  the  presence  of  listed 
anadromous  fish  stocks,  both  Bureau  of 
Land  Management  and  Forest  Service 
field  imits  in  the  Snake  River  Basin 
generally  were  already  operating  under 
more  stringent  management 
requirements  than  were  called  for  under 
current  plans.  These  units  had  already 
experienced  reductions  in  many 
activities  and  output  levels  as  a  result  of 
consultation  and  other  ESA  provisions. 
Estimated  ^ects  of  implementing 
alternative  4  were  reductions  in  timber 
harvesting,  livestock  grazing,  and 
recreation  visitor  day  use. 

In  general  the  economic  impacts  are 
more  modest  than  forecasted  in  1994. 
The  continuing  low  prices  for  timber 
and  beef  have  resulted  in  lesser  impacts 
from  the  PACFISH  decision  for  those 
industries  than  stated  in  the  PACFISH 
EA;  the  low  prices  for  timber  and  beef 
affected  the  outputs  of  all  forests.  For 
various  reasons,  timber  harvest  fell 
sUghUy  between  1994  and  1995  by  an 
average  of  9  percent.  The  major 
difference  in  total  impacts  is  the  lack  of 
recreation  impacts  observed  over  the 
past  2  years.  The  original  economic 
analysis  (late  1994  and  early  1995] 
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assiuned  seasonal  or  permanent  closmes 
of  both  developed  and  dispersed  sites  in 
areas  affected  by  the  PACFISH  strategy. 
Such  closures  did  not  occur,  although 
some  National  Forests  closed  roads  and 
implicitly  limited  access.  Another 
difference  is  that  some  of  the  projected 
range  impacts  have  not  occurred.  The 
original  analysis  assumed  that  as 
allotment  management  plans  were        . 
completed,  there  would  be  a  drop  in  the 
nim:iber  of  animal  imit  months.  The 
completion  of  allotment  management 
plans  has  been  a  slow  process  with  faw 
changes  to  numbers  of  animal  imlt 
monUis,  although  there  have  been 
changes  to  season  of  use  and  grazing 
patterns.  The  costs  of  various  programs 
have  increased  for  the  Forest  Service.  A 
sample  from  the  majority  of  National 
Forests  involved  in  PACTISH  suggest 
cost  increases  on  the  order  of  12,  8,  and 
4  percent  for  administration  of  the 
timber,  range,  and  recreation  programs 
respectively. 

The  ICBEMP  information  indicates 
that  the  assiimptions  used  for  the 
economic  effects  determinations  in  the 
PACFISH  EA  are  still  correct.  The 
estimates  for  effects  for  cut  and  sold 
timber  volumes,  and  the  estimated 
effects  to  the  livestock  grazing  program 
are  within  those  projected  in  the 
PACFISH  EA.  These  effects  would 
remain  the  same  under  the  continuation 
of  PACTISH. 

4.  Is  the  range  of  alternatives  for 
interim  direction  still  reasonable  for 
meeting  the  purpose  and  need  (i.e., 
changes  in  information,  circumstances, 
and  or  assumptions  do  not  lead  to  issues 
that  would  warrant  development  of  an 
alternative  not  already  considered  in  the 
EA  but  which  would  meet  the  piupose 
and  need)? 

Although  the  range  of  alternatives  in 
the  ICBENfP  DEISs  are  greater  and  more 
diverse  than  the  PACFISH  EA 
alternative  range,  the  former  documents 
are  intended  to  consider  long-term 
strategies  which  could  involve  major 
changes  in  fiederal  land  use  allocations 
and  management  direction.  In  contrast, 
the  PACFISH  EA  and  associated 
decisions  were  intended  to  consider  a 
more  limited  range  of  interim  actions 
that  could  be  readily  implemented 
while  preserving  future  management 
options.  The  long-term  management 
strategy  would  clearly  consider  actions 
which  would  be  major  federal  actions 
(as  defined  by  the  CEQ  guidelines  for 
implementing  NEPA),  while  the 
PACFISH  EA  provides  more  modest 
interim  actions  designed  to  preserve 
opti(ms  with  minimal  effects  on  the 
otber  federal  land  uses  and  resource 
allocations  during  the  time  needed  to 
complete  the  ICBEMP  decisitm-making 


process.  The  range  of  PACFISH  EA 
alternatives  are  still  reasonable  and 
appropriate  for  continuing  interim 
policies,  standards,  and  gtiidelines. 

Endangered  Species  Act  Cimsaltation 

On  August  29, 1996,  the  Biueau  of 
Land  Management  and  the  Forest 
Service  re-initiated  consultation,  under 
section  7  of  the  Endangered  Species  Act, 
with  the  National  Marine  Fisheries 
Service  per  the  terms  of  the  January  23, 
1995,  Biological  Opinion  for  PACFISH. 
The  Biological  Opinion  states  at  page 
33,  consultation  shall  be  re-initiated  in 
the  event  that  consxiltation  on  the 
geographically-specific  EISs  in  eastern 
Oregon,  Washington,  and  Idaho  is  not 
completed  by  18  months  from  the 
effective  date  of  the  [record  of  decision] 
for  PACTISH. 

Conclusion 

The  Forest  Service  reviewed  the 
interagency  information  from  the  area 
covered  by  PACFISH,  and  information 
from  field  reviews  indicating  that  it  is 
still  a  technically  sound  fish  habitat 
conservation  strategy  from  which  to 
operate  until  the  ICBEMP  decision- 
making process  is  completed.  Through 
this  review  the  Forest  Service 
concluded  that:  (1)  the  data  and/or 
assumptions  upon  which  the  EA  was 
based  are  still  valid  and  germane;  (2)  the 
methodology  and  analytical  approach 
used  in  the  EA  are  still  reasonable;  (3) 
the  effects  experienced  are  within  those 
identified  in  the  EA,  and  reasonably 
foreseeable  future  effects  are  consistent 
with  those  estimated  in  the  EA,  and  are 
not  significant;  and  (4)  the  range  of 
alternatives  in  the  EA  is  still  reasonable. 

The  available  evidence  indicates  that 
the  direction  provided  by  PACFISH  is 
sufficient  to  provide  resource  protection 
until  long-term  direction  is  in  place, 
that  the  analysis  contained  in  die  EA  is 
still  vaUd,  and  that  the  factors  leading 
to  a  finding  of  no  significant  impact  are 
still  correct  and  appropriate. 
Consequently,  the  PACFISH  interim 
direction  wiU  continue  until 
implementation  of  the  ICBEMP 
decisions. 

NEPA  Findings.  Under  the  Forest 
Service  Handbook,  1909.15  at  18.1,  the 
Forest  Service  may  conduct 
interdisciplinary  reviews  and 
consideration  of  new  inftmnation  in  the 
context  of  the  overall  program  or  project 
to  determine  whether  or  not  the  new 
information  warrants  reopening  the 
NEPA  process.  The  analysis, 
docimiented  above,  fulfills  that  review 
and  consideration.  The  analysis 
indicates  there  is  not  significant  new 
information  or  changed  conditions  that 
would  warrant  reopening  the  NEPA 


decision-making  process  for  PACFISH. 
The  range  of  alternatives,  estimation  of 
efiiacts,  and  the  finding  of  no  signifioant 
impact  are  still  valid.  The  science  used 
to  develop  the  PACFISH  strategy  is  still 
valid. 

PACFISH  &  NFMA  Significance.  The 
PACFISH  Decision  Notice  contains  a 
finding  that  the  PACFISH  amendments 
were  not  NFMA  significant  amendments 
(36  CFR  219.(10)(f):  Decision  Notice,  pp 
8-11).  The  E)ecision  Notice  reviewed  the 
simificance  factors  and  concluded: 

Timing:  Because  PACFISH  will  be  in 
place  only  until  the  current  analysis  of 
a  longer-term  strategy  is  completed  they 
do  not  constitute  significant 
amendments  of  the  Regional  Guides  and 
forest  plans. 

Location  and  Size:  The  area  in  the 
planning  imit  affected  by  the  interim 
standards  and  guidelines  is  not  so  large 
in  size  as  to  mandate  a  significant 
amendment. 

Goals,  Objectives,  Outputs:  PACFISH 
does  not  significantly  alter  the  long-term 
relationships  between  levels  of  goods 
and  services  projected  by  the  forest 
plans.  Any  short  term  temporary 
reductions  in  outputs  do  not  foreclose 
opportunities  to  achieve  such  outputs  in 
later  years. 

Management  Proscriptions:  The  ■ 
desired  future  conditions  and  long-term 
levels  of  goods  and  services  projected  in 
current  plans  would  not  be  substantially 
changed  by  the  interim  strategy. 

Other  Factors:  Other  factors  include 
the  abihty  of  the  Forest  Service  to  adapt 
to  changing  conditions  and  protect 
anadromous  salmonid  species  for  a 
short  period  of  time  until  a  longer-term 
strategy  can  be  analyzed  and  adopted. 

Fuitnermore,  the  situation  with  regard 
to  the  NFMA  significance  of  the 
PACFISH  amendments  remains  largely 
the  same.  First,  the  original  analysis 
contemplated  that  PACFISH  would 
remain  in  place  imtil  the  EISs  were 
completed  to  provide  protection  for 
anadromous  salmonid  species.  The  only 
difiisrence  is  that  the  interim  direction  is 
being  continued  while  the  Bureau  of 
Land  Management  and  Forest  Service 
complete  the  EISs  for  the  long-term 
strategy  and  consider  and  respond  to 
pubhc  comments  on  the  draft  proposals. 
Second,  the  area  potentially  impacted 
remains  the  same.  Third,  the  potential 
impact  of  the  amendments  upon  levels 
of  goods  and  services  and  desired  future 
conditions  projected  in  the  forest  plans 
also  remains  unchanged.  The  original 
analysis  contemplated  that  short  term 
changes  from  estimated  levels  of 
possible  outputs  of  goods  and  services 
would  not  foreclose  opportunities  to 
achieve  such  outputs  in  later  years.  This 
is  still  true.  Likewise,  the  desired  future 
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condition^  projected  in  the  forest  plans 
would  not  be  substantially  changed  by 
continuation  of  P ACFISH  until  the  EISs 
area  completed.  Finally,  we  note  that 
the  certain  salmon  and  other  ESA  listed 
species  re|aain  imperiled.  PACFISH  was 
undertaken  to  ensure  the  Bureau  of 
Land  and  Forest  Service  would  do  no 
harm  to  tl^  salmon  while  continuing  to 
manage  the  national  forests  for  multiple 
use  resources.  This  objective  remains 
unchanged-  Thus,  the  situation  with 
regard  to  the  NFMA  significance 
remains  largely  the  same  as  it  was  at  the 
time  of  th«  original  analysis  and 
decision. 

PACFIS^  amended  Regional  Guides 
and  forest  plans  to  provide  interim 
protection  for  anadromous  salmonid 
species  pending  the  completion  of  a 
QSs  for  Icbger-term  direction.  As  an 
interim  measure  PACFISH  will  continue 
to  ensure  that  the  Bureau  of  Land 
Management  and  Forest  Service  do  not 
foreclose  Qiultiple  use  management 
options  wldle  the  longer-term  strategy  is 
being  developed.  The  significance  of 
these  measures  to  sustain  multiple  use 
management  were  thoroughly  analyzed 
in  the  ori^al  PACFISH  EA  and 
Decision  Notice/Decision  Record.  The 
continuation  of  PACFISH  as  direction 
intended  tD  remain  in  place  pending 
completion  of  the  longer-term  strategy 
does  not  alter  the  conclusions  reached 
in  the  original  analysis  of  NFMA 
icance. 


Dated:  September  4. 1996. 
Robert  W.  WUliantt, 
Regional  Forester. 

Dated:  September  5, 1996. 
Klafau.  Y.  7.i«iHtplc^, 
State  Director. 

(FR  Doc.  96-23178  Filed  9-10-96:  8:45  am] 
mUMta  COM  MIO-II-M;  4310-S4-M 


Rocky  Mountain  Region; 
Environmantal  impact  Statement  for 
Sheep  Flats  Diversity  Unit  Timber 
Sales,  Grand  Mesa,  Uncompahgre  and 
Gunnison  National  Forests,  Mesa 
County,  Colorado 

AQBICY:  Forest  Service,  USDA. 
ACTION:  Revison  of  a  Notice  of  Intent  to 
prepare  an  environmental  impact 
statement. 

RESPONSIBLE  OfFIOAL:  The  responsible 
official  for  this  environmental  impact 
statement  is  Mr.  Robert  Storch,  Forest 
Supervisor  of  the  Grand  Mesa, 
Uncompahgre,  and  Gimnison  National 
Forests,  2250  Highway  50,  Delta, 
Colmado  81416. 

SUMMARY:  The  Forest  Service  will 
prepare  an  environmental  impact- 
statement  aboxit  four  (4)  proposed 
timber  sales:  Valley  View,  Sheep  Flats, 
Grove  Creek,  and  Leon.  These  sales  are 
located  in  the  Sheep  Flats  Diversity  Unit 
on  the  Grand  Mesa  National  Foiest. 
Collbran  Ranger  District  ;    »; 
DATES:  Publication  of  Draft  EIS: 
November  1996;  Final  EIS:  August  1997. 
ADDRESSES:  Send  written  comments  to 
Pam  Bode,  Team  Leader,  USDA  Forest 
Service,  216  North  Colorado  Street, 
Gunnison,  CO,  81230.  Contact  Pam 


Bode  also  for  further  information. 
Phone:  970-641-0471.  FAX:  970-641- 
1928. 

SUPPLEMENTARY  MFORMATICN:  The  Forest 
Supervisor  will  use  this  Environmental 
Impact  Statement  to  decide  how  to 
manage  the  timber  resource  within  the    ' 
Sheep  Flats  Diversity  Unit.  The  Forest 
Service  is  proposing  to  harvest  four 
tknber  sales  on  this  National  Forest 
system  land.  Even-aged  and  uneven- 
aged  silvicultiu^  systems  are  being 
planned  in  Engelmann  spruce,  sub- 
alpine  fir,  and  aspen  stands.  These  sales 
are  scheduled  to  oe  offered  within  a  five 
to  ten  year  period  after  this  analysis. 

Initial  scoping  of  interested  parties 
identified  three  preliminary  issues. 
These  are:  (1)  Constructing  roads  and 
harvesting  timber  within  an  area  that 
was  identified  as  the  Salt  Creek 
Roadless  Area  during  the  1979  RARE  n 
process,  (2)  harvesting  old  growth 
timber,  and  (3)  cumulative  impacts  on 
ecosystems  frdm  logging  operations  in 
and  around  the  sale  areas. 

Five  alternatives  will  be  studied  in 
this  analysis.  Alternative  1  is  no  action. 
Alternatives  2  and  4  harvest  suitable 
timber  but  do  not  enter  the  Salt  Creek 
Roadless  Area.  Alternative  2  creates  a 
balance  of  structural  stages  and 
accommodates  wildlife  travel  corridors. 
Alternative  4  maximizes  the  amount  of 
wood  fiber  removed.  Alternatives  3  and 
5  harvest  suitable  timber  throughout  the 
Diveraity  Unit,  including  within  the  Salt 
Creek  Roadless  Area.  Alternative  3 
creates  a  balance  of  structural  stages  and 
accommodates  wildlifis  travel  corridore. 
Alternative  5  maximizes  the  amount  of 
wood  fiber  removed.  The  proposed 
action  is  Alternative  3. 


AMemative 


Acres  planned  for  harvest 


Total  acres       RARE  II  acres 


Volume  in 
board  feet 


Nunnber 
of: 


0 
707 

2.666 
914 

3347 


0 
0 

1958 
0 

2733 


0 
2,456,000 

11,505,000 
3,387,000 

15,630.000 


0 
1 
4 
1 

4 


This  notice  is  a  renotification  of  the 
Forest  Service's  intent  to  study  these 
timber  sales  within  the  Sheep  Flats 
Diversity  Unit.  A  previous  notice  of 
intent  waa  pubUshed  in  the  Federal 
Register  Vblume  57,  *31.  on  2/14/92.  A 
previous  notice  of  availability  of  the 
draft  EIS  was  published  in  Volimie  59, 
#5,  on  1/7/94.  This  notice  provides  new 
dates  for  completions  of  the  revised 
draft  and  ihe  final  Environmental 
Impact  Statements.  The  alternatives  that 
are  being  studied  have  changed 


substantially  from  the  previous 
document. 

Since  this  is  a  renotification,  news 
releases  have  already  been  issued  and  a 
pubhc  meeting  has  already  taken  place 
in  March,  1992.  Field  tours  to  the 
proposed  area  have  already  been 
conducted  with  concerned  parties. 
Additional  news  releases  have  been 
issued  explaining  the  new  timeline  for 
this  analysis.  Parties  that  expressed 
interest  previously  have  been  informed 
individually  by  mail  that  this  analysis  is 
continuing.  No  additional  public 


meetings  are  planned,  however,  the 
Forest  Service  is  willing  to  consider  any 
party's  request  for  additional  field  tours 
or  public  meetings. 

'The  comment  period  on  the  draft 
environmental  impact  statement  will  be 
45  days  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
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environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised -at  the  draft  environmental  impact 
stage  but  that  are  not  raised  until  after 
completion  of  the  final  environmental 
statement  may  be  waived  or  dismissed 
by  the  courts.  City  ofAngoon  v.  Model, 
803  F.2d  1016. 1022  (9th  Cir.  1980)  and 
Wisconsin  Heritages.  Inc.  v.  Harris,  490 
F.  Supp.  1334, 1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45  day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  environmental  impact 
statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statements. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

Dated:  August  8. 1996. 
Robert  L.  Slorch, 

Forest  Supervisor 

[PR  Doc.  96-23207  Filed  9-10-96;  8:45  am) 

BILUNO  CODE  341»-11-M 


Eastern  Washington  Cascades 
Provincial  Interagency  Executive 
Committee  (PIEC),  Advisory 
Committee 

agency:  Forest  Service.  USDA. 
ACTION:  Notice  of  meeting. 

summary:  The  Eastern  Washington 
Cascades  PIEC  Advisory  Committee  will 
meet  on  September  26. 1996  in  the 
Wenatchee  National  Forest 
Headquarters  office.  Wenatchee 
Conference  Room,  215  Melody  Lane, 
Wenatchee,  Washington.  The  meeting 
will  begin  at  9:00  a.m.  and  continue 


until  4:00  p.m.  Agenda  items  to  be 
covered  will  include  agency  updates. 
Northwest  Forest  Plan  implementation, 
and  management  of  streamside  riparian 
areas  under  the  Northwest  Forest  Plan. 
All  Eastern  Washington  Cascades 
Province  Advisory  Committee  meetings 
are  open  to  the  public.  Interested 
citizens  are  welcome  to  attend. 
FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Paul  Hart,  Designated  Federal 
Onicial,  USDA,  Wenatchee  National 
Forest,  215  Melody  Lane,  Wenatchee, 
Washington.  98807,  509-662-4335. 

Dated:  September  4, 1996. 
Paul  Hart, 

Designated  Federal  Official,  Wenatchee 
National  Forest. 
IFR  Doc.  96-23103  Filed  9-10-96;  8:45  am] 

atUJNQ  CODE  M10-11-P 


Boundary  Extension,  Ouachita 
National  Forest,  Arkansas 

AQB4CY:  Forest  Service.  USDA. 
action:  Notice  of  boundary  extension. 

SUMMARY:  The  Secretary  of  Agriculture 
has  extended  the  boundary  of  the 
Ouachita  National  Forest  to  include 
425.54  acres,  more  or  less,  in  Le  Flore 
County.  Oklahoma,  which  were  recently 
acquired  through  exchange.  A  copy  of 
the  Secretary's  establishment  document 
which  includes  the  legal  description  of 
the  lands  within  the  extension  appears 
at  the  end  of  this  notice. 
DATES:  The  effective  date  of  this 
boundary  extension  was  August  22, 
1996. 

ADDRESSES:  A  copy  of  the  map  showing 
the  boundary  extension  is  on  file  and 
available  for  public  inspection  in  the 
Office  of  the  Director  of  Lands, 
Auditor's  Building,  201 14th  Sti«et,  SW, 
Washington.  D.C.  20090-6090. 
FOR  FURTHER  INFORMATION  CONTACT: 
J.  Kenneth  Myers,  Lands  Staff,  Forest 
Service,  USDA,  P.O.  Box  96090, 
Washington,  D.C.  20090-6090. 
telephone:  (202)  205-1248. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  under  Section  20(d). 
Winding  Stair  Mountain  National 
Recreation  and  Wilderness  Act  of 
October  18. 1988  (16  U.S.C.  460).  the 
Secretary  of  Agriculture  has  extended 
the  boundary  of  the  Ouachita  National 
Forest.  The  Act  provided  authority  to 
the  Secretary  of  Agriculture  to  acquire 
by  purchase,  exchange,  donation,  or 
otherwise,  any  right,  title,  and  interest 
in  lands  in  Le  Flore  County,  Oklahoma, 
which  are  outside  the  boundaries  of  the 
Ouachita  National  Forest.  This  Act  also 
provided  that  the  Secretary  would 


extend  the  boundaries  of  the  Ouachita 
National  Forest  to  include  such  lands. 

Dated:  September  3,  1996. 
Larry  O.  Gadt, 
Acting  Associate  Deputy  Chief. 

Ouachita  National  Forest  boundary 
Extension 

Pursuant  to  the  Secretary  of 
Agriculture's  authority  under  Section 
20(d).  P.L.  100-499  (102  Stat.  2491)  the 
Ouachita  National  Forest  boundary  is 
hereby  extended  to  include  the 
following  lands. 

Le  Flore  County.  Oklahonu,  Indian 
Meridian 

T.4  N.,  R.  27  B. 
Section  5:  NW'ASW'A,  S'/iSW'A 
Section  7:  The  East  Twenty  Acres  and  the 
Southwest  Eight  and  *Vioo  acres  of  Lot 
One.  Lot  Two,  E'/iNW'A,  NEV* 
The  areas  described  an  aggregate  425.54 
acres  more  or  less. 

As  provided  by  P.L.  100-499,  the 
lands  described  shall  be  administered 
by  the  Secretary  of  Agriculture  in 
accordance  with  the  Act  of  March  1. 
1911  (36  Stat  961)  and  in  accordance 
with  the  laws,  rules,  and  regulations 
generally  applicable  to  units  of  the 
National  Forest  System. 

Dated:  August  22. 1996. 
Brian  Eliot  Burke. 

Deputy  Under  Secretary.  Natural  Resources 
and  Environment. 
IFR  Doc.  96-23225  Filed  9-10-96;  8:45  am] 

MLUNQ  COOC  3410-11-41 


AddKion  of  Lands  to  the  White 
lyiountaln  Purchase  Unit 

agency:  Forest  Service.  USDA. 

ACTION:  Notice  of  Addition  of  Lands  to 
White  Mountain  Purchase  Unit. 

summary:  On  March  17. 1996,  the 
Deputy  Under  Secretary.  Natural 
Resources  and  Envirormient  added 
lands  to  the  White  Mountain  Purchase 
Unit.  These  additional  lands  comprise 
455.3  acres,  more  or  less,  within  Coos 
County.  New  Hampshire.  A  copy  of  the 
establishment  document  which  includes 
the  legal  description  of  the  lands  within 
the  addition  appears  at  the  end  of  this 
notice. 

EFFECTIVE  DATE:  The  effective  date  of 
this  addition  was  March  17.  1996. 

ADDRESSES:  A  copy  of  the  map  showing 
the  addition  is  on  file  and  available  for 
public  inspection  in  the  Office  of  the 
Director  of  Lands,  Forest  Service, 
Auditor's  Building,  201  14th  Stiwt,  SW, 
Washington,  DC  20090-6090. 
FOR  FURTHER  INFORMATION  CONTACT: 
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J.  Kennelti  Myers.  Lands  Staff,  FontX 
Service.  USOA,  P.O.  Box  96000. 
Washington.  DC  20090-6090.  telephone: 
(202)  205-1248. 

Dated:  September  5. 1996. 
}ani^  M«i>oagle. 
Associa  te  Deputy  Chief. 

Propoeed  Addition  to  White  Mountain 
Purchase  Unit;  Crawford's  Purchase, 
Cooe  Coitnty,  New  Hampshire 

Pursuant  to  the  Secretary  of 
Agricultiira's  authority  under  Section 
17.  P.L.  94-588  (90  Stat.  2949),  the 
lands  as  described  hereto  are  being 
added  to  the  White  Moimtain  Purchase 
Unit: 

All  that  tract  of  land  located  in 
Crawford's  Purchase.  Coos  County.  New 
Hampshire,  and  being  more  particularly 
described  as  follows: 

Beginnning  at  Comer  26  of  U.S.  Tract 
#981,  which  is  in  the  road  centerline  of 
the  Mount  Washington  Turnpike  (Also 
known  as  the  Base  Station  Road)  and  on 
the  Carroll/Crawford's  Purchase 
townline;  Thence  with  said  Tract  #981 
the  following  3  courses: 

1.  Norltieasterly  and  southeasterly, 
with  the  centerline  of  the  Mt. 
Washington  Turnpike,  approximately 
20,259  feet  (3.8  miles)  to  Comer  25  of 
said  Tract  981; 

2.  Nordiwesterly,  539.98  feet  to 
Comer  24  of  said  Tract  #981  on  the 
southerly  sideline  of  Stickney  Road; 

3.  Northwesterly,  along  the  southerly 
side  of  the  Stickney  road,  approximately 
6,770  feet  to  Comer  23  of  said  Tract 
#961 ,  which  is  common  to  lands  of  G.S. 
Phoenix  L.L.Q;  Thence  with  said  lands 
of  G.S.  P|oenix  LLC;  the  following  12 
courses: 

1.  S  73»49'15"  W,  454.75  feet  to  the 
CarroU/Oawford's  Purchase  town  line; 

2.  With  the  CarroUyCrawford's 
Purchase! town  line,  N  27»01'05"  W, 
222.86  feet  to  a  point; 

3.  N  23r'13'09"  E,  106.05  feet; 

4.  N  12»11'14"  W,  654.24  feet; 

5.  N  77r48'46"  E,  153.55  feet; 

6.  S  65t43'07"  E.  299.56  feet; 

7.  N  3(r27'05"E,  1038.71  feet; 

8.  N  6Cf  24'30"  W,  712.42  feet; 

9.  S  36f22'51"  W,  619.45  feet; 

10.  N  4|b"55'17"  W,  188.05  feet; 

11.  S  35''26'45  "  W,  267.62  feet; 

12.  S  7p'57'Q7"  W,  222.69  feet  to  the 
Carroll/Qawford's  Purchase  town  line; 

Thence  N  21''43'46"  W,  897.30  feet  to 
the  southerly  side  of  the  Moimt 
Washington  Turnpike; 

Thenc4  northwesterly,  97.2  feet  to  the 
Point  of  Beginning  on  the  Carroll/ 
Crawford's  Purchase  townline. 

Containing  455.3  acres,  more  or  less. 
These  lands  are  well  suited  for 
watershed  protection  and  meet  the 


requirements  of  the  Act  of  March  1. 
1911.  as  amended. 

Dated:  March  17. 1996. 

Brian  Eliot  Burke, 

Deputy  Under  Secretary,  Natural  Resources 
and  the  Environment 

[PR  Doc.  96-23226  Filed  9-10-96;  8:45  am) 
■UJNQ  OOOC  Mia-11-M 


Rural  Businesft-Cooparative  Service 

Notice  of  Request  for  Clearance  of 
information  Collection  Within  Existing 
Regulation 

AGENCY:  Rural  Business-Cooperative 

Service.  USDA. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  hi  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Department's 
intention  to  reinstate  information 
collection  for  the  Rural  Economic 
Development  Loan  and  Grant  Program. 

DATES:  Written  comments  must  be 
received  on  or  before  November  12. 
1996. 

FOR  FURTHER  tNFORMATKM  CONTACT: 
Mark  Wyatt,  Specialty  Lenders  Division, 
Rural  Business-Cooperative  Service, 
U.S.  Department  of  Agricultiue.  1400 
Independence  Avenue,  S.W., 
Washington,  D.C.  20250,  telephone 
(202)  720-0410. 
SUPPLEMENTARY  INFORMATION: 

Title:  Rural  Economic  Development 
Loan  and  Grant  Program. 

OMB  Number:  0572-O086. 

Expiration  Date  of  Approval: 
December  31, 1994. 

Type  of  Request:  Reinstate 
information  collection  for  the  Rural 
Economic  Development  Loan  and  Grant 
Program. 

Abstract:  The  Rural  Economic 
Development  Loan  and  Grant  Program 
provides  zero  interest  loans  and  grants 
to  Rural  Utilities  Service  (RUS) 
borrowers  for  the  purpose  of  promoting 
rural  economic  development  and  job 
creation  projects.  The  loans  and  grants 
under  this  program  may  be  provided  to 
approximately  1,700  electric  and 
telephone  utilities  across  the  country 
that  have  borrowed  funds  firom  RUS. 
Under  this  program,  the  RUS  borrowers 
may  receive  the  loan  funds  and  pass 
them  on  to  businesses  or  other 
organizations.  The  RUS  borrower  is 
responsible  for  the  loan  even  if  it  does 
not  receive  payments  from  the  ultimate 
recipient.  Grants  may  be  provided  to 
est^Ush  revolving  loan  funds. 

Rural  Busine$s-Coop>erative  Service 
needs  to  receive  the  information 


contained  in  this  collection  of 
information  to  select  the  projects  it 
beUeves  will  provide  the  most  long  term 
economic  benefit  to  rural  areas.  The 
selection  process  is  competitive  and  the 
Agency  has  consistently  received  more 
applications  than  it  could  fund.  The 
Agency  also  needs  to  make  sure  the 
funds  are  used  for  the  intended  purpose 
and,  in  the  case  of  the  loan,  that  the 
funds  will  be  repaid.  The  Agency  must 
determine  that  loans  made  from 
revolving  loan  funds  established  with 
grants  were  used  for  eligible  purposes. 
RUS  borrowers  that  wish  to  apply  for 
zero  interest  loans  and  grants  must 
submit  an  application  package.  RUS 
borrowers  apply  at  their  own  discretion; 
no  RUS  borrower  is  required  to  apply 
under  this  promun. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  3.4  hours  per 
response. 

Respondents:  Almost  all  RUS  electric 
and  telecommunications  borrowers  are 
eligible  for  funds  under  this  program. 
However,  RUS  borrowers  apply  at  their 
own  discretion.  No  RUS  borrower  is 
required  to  apply  under  this  program. 

Estimated  number  of  Respondents: 
180. 

Estimated  Number  of  Responses  per 
Respondent:  21. 

Estimated  Total  Annual  Burden  on 
Respondents:  7,240  hours. 

Copies  of  this  information  collection 
can  be  obtained  6t>m  Sam  Spencer, 
Rural  Business  Team,  biformation 
Collection  Coordinator,  at  (202)  720- 
9588. 

Comments:  Comments  are  invited  on: 

(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accinacy  of  the  Agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information  including  the 
validity  of  the  methodology  and 
assumptions  used:  (c)  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology.  Comments  may 
be  sent  to  Sam  Spencer.  Rural  Business 
Team.  Information  Collection 
CoordinatOT.  Regulations  and  Paperwork 
Management  Division,  U.S.  Department 
of  Agriculture.  Rural  Development,  Stop 
0743.  Washington.  D.C.  20250.  All 
responses  to  this  will  be  summarized 
and  included  in  the  request  for  OMB    ~ 
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approval.  All  comments  will  become  a 
matter  of  public  record. 

Dated:  August  30, 1996. 
Dayton  J.  Watkins, 

Administrator,  Rural  Business-Cooperative 

Service. 

IFR  Doc.  96-23212  Filed  »-10-96;  8:45  am) 

BILLING  OOOE  M1»-32-P 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Iowa  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the  Iowa 
Advisory  Committee  to  the  U.S. 
Commission  will  hold  a  meeting  on 
September  26, 1996,  from  5:30  p.m.  to 
7:30  p.m.  at  the  Camp  Dodge  #1,  Stare 
Armory,  6100  N.W.  78th  Avenue, 
Johnston,  Iowa  50131.  The  purpose  of 
the  meeting  is  to  provide  information  to 
persons  on  "How  to  file  civil  rights 
complaints  with  various  Federal,  State, 
and  local  civil  rights  agencies."  Through 
interactive  video  the  meeting  will  be 
telecast  to  13  additional  sites  in  the 
State  (see  sites  below).  Persons 
interested  in  learning  about  filing  civil 
rights  complaints  should  go  to  the  site 
nearest  to  their  location.  There  persons 
will  be  able  to  view  the  telecast  and 
through  interactive  video  will  be  able  to 
ask  questions  and  interact  with  the 
presenters. 
Boone  National  Guard  Armory,  700 

Snedden  Drive,  Boone,  lA  50036- 

5411 
Burlington  High  School,  1421  Terrace 

Drive,  Burlington,  lA  52601 
Cedar  Rapids  National  Guard  Armory, 

10400  18th  Street  SW,  Cedar  Rapids, 

lA  52404 
Charles  City  National  Guard  Armory, 

2003  Clark  Street,  Charles  Qty,  lA 

50616-4002 
Council  Bluffs  National  Guard  Armory^ 

2415  East  Kanesville  Boulevard, 

Council  Bluffs,  LA  51503 
Dubuque  National  Guard  Armory,  R.R. 

#6,  195  Radford  Road,  Dubuque,  lA 

52002-9319 
Marshalltown  National  Guard  Armory, 

9th  and  Summit.  Marshalltown,  LA 

50158 
Storm  Lake  National  Guard  Armory, 

1601  Park  Street,  Storm  Lake,  L\ 

50588-2662 
University  of  Iowa  Hospitals  &  Clinics, 

8786  JPP,  8th  Floor.  200  Hawkins 

Drive,  Iowa  City,  LA  52242-1009 


Waterloo  National  Guard  Armory,  3306 

Airport  Boulevard,  Waterloo,  LA 

50703 
Webster  City  High  School,  1001  Lynx 

Avenue,  Room  19,  Webster  City,  LA 

50595 
Western  Hills  Area  Education  Agency 

12, 1520  Momingside  Avenue,  Room 

209A,  Sioux  City,  LA  51106 
Mount  Joy  AASF,  9650  Harrison  Street. 

Davenport,  LA  52804. 

Persons  desiring  additional 
information  should  contact  Melvin  L. 
Jenkins,  Director  of  the  Central  Regional 
Office,  913-551-1400  (TDD  913-551- 
1414).  Hearing-impaired  persons  who 
will  attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Regional  Office  at 
least  five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  August  30. 1996. 
Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
(PR  Doc  96-23208  Filed  9-10-96;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  1997  Economic  Census  Refile 
Classification  Survey. 

Form  NiunbeTis):  NC-9922. 
•  Agency  Approval  Number:  None. 

Type  of  Request:  New  collection. 

Burden:  20,750  hours. 

Number  of  Respondents:  250.000. 

Avg  Hours  Per  Response:  5  minutes. 

Needs  and  Uses:  The  economic 
census  is  the  primary  source  of  facts 
about  the  structure  and  functioning  of 
the  Nation's  economy  and  features 
unique  industry  and  geographic  detail. 
The  1987  Standard  Industrial 
Classification  (SIC)  system,  currently 
used  to  classify  businesses  by  kind-of- 
business.  is  being  replaced  by  the  new 
1997  North  American  Industry 
Classification  System  (NAICS),  an 
international  agreement  between 
Canada,  Mexico  and  the  United  States. 


Hie  Census  Bureau  is  implementing  the 
new  NAICS  for  the  1997  Economic 
Censuses.  The  change  to  NAICS  will 
require  contacting  businesses  of  sectors 
most  affected  by  the  change  to  collect 
NAICS  based  classification  information. 
The  Census  Bureau  will  use  this  survey 
to  collect  classification  information 
from  the  non-goods  producing  sectors 
which  include  Retail  Trade;  Wholesale 
Trade;  Transportation,  Communication, 
Electric,  and  Sanitary  Services;  and 
other  business  services.  The  Census 
Bureau  will  use  the  classification 
information  collected  from  businesses  to 
update  the  Standard  Statistical 
Establishment  List  (SSEL).  the  basic 
sampling  frame  for  many  of  our  current 
surveys  and  the  1997  economic  census 
mailing  lists.  The  information  collection 
will  ensure  respondents  receive  the 
correct  census  form.  The  collection  of 
this  new  NAICS  information  will  greatly 
reduce  processing  costs  and  ease 
reporting  burden  for  the  1997  Economic 
Censuses  data  collection  and  will 
benefit  our  current  business  surveys 
when  they  convert  to  the  NAICS 
classification  system,  currently  planned 
for  FY  2000. 

Affected  Public:  Businesses  or  other 
for-profit.  Individuals  or  households. 
Not-for-profit  institutions.  State,  local  or 
tribal  government. 

Frequency:  One  time. 

Respondent's  Obligation:  Mandatory. 

Legal  Authority:  Title  13  USC, 
Sections  131  and  224. 

OhfB  Desk  Officer:  Jerry  Coffey.  (202) 
395-7314. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
Acting  DOC  Forms  Clearance  Officer, 
(202)  482-3272,  Department  of 
Commerce,  room  5312, 14th  and 
Constitution  Avenue,  NW.  Washington, 
DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Jerry  Coffey.  OMB  Desk 
Officer,  room  10201.  New  Executive 
Office  Building.  Washington.  DC  20503. 

Dated:  September  5, 1996. 
Linda  Engelmeier. 

Acting  Departmental  Forms  Clearance 
Officer,  Office  of  Management  and 
Organization. 
[FR  Doc.  96-23080  Filed  9-10-96;  8:45  ami 
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Foreign-iyade  Zon«8  Board 

pock«t67«^ 

Foreign-TyBela  Zone  29-Louiavllie,  KY; 
Application  for  Subzona  Statua: 
Aacant  P^wr  Technology 
Corporatlpn,  Inc.,  Facllitlaa  (Electric 
Power  Suppliaa^Elaetronic  Fluoraacent 
UgMIng  tallaata)  Campion,  Kentucky 

An  application  has  been  submitted  to 
the  Foieigp-Trade  Zones  Board  (the 
Joard)  by  the  Loxilsville  and  Jefferson 
County  R^verport  Authority,  grantee  of 
FTZ  29,  r^uesting  special-purpose 
subzone  status  for  the  manufacturing 
facilities  (electric  power  supplies  and 
electronic  fluorescent  lighting  ballasts) 
of  Ascent  power  Technology 
Corporatito.  Inc  (APTQ).  located  in 
Campton,  Kentucky.  The  application 
was  submitted  pursuant  to  the 
provision!  of  the  Foreign-Trade  Zones 
Xct,  as  amended  (19  U.S.Q  81a-81u)j 
and  the  regulations  of  the  Board  (IS  CFR 
Part  400).  It  was  formally  filed  on 
August  27, 1996. 

^e  proposed  subzone  would  consist 
of  APTCI's  maniifacturing/warehousing 
facilities  located  on  four  parcels  in  the 
Campton  (Wolfe  County)  area,  some  50 
miles  southeast  of  Lexington,  Kentucky: 
Parcel  1  ()2,000  sq.ft.  on  4 
acres) — manufacturing  facility,  760 
South  Keatucky  Route  15,  one-half  mile 
south  of  downtown  Campton;  Parcel  2 
(7,000  sq.ft.) — administrative  facility, . 
780  Soutt^  Kentucky  Route  15.  adjacent 
to  Parcel  t;  Parcel  3  (8.000  sq.ft.}-- 
warehouse.  85  Elkins  Road,  adjacent  to 
Kentucky IRoute  15;  and  Parcel  4  (5.800 
sq.ft.) — warehouse,  430  South 
Washington  Street  (at  G  Road)  in 
Campton.  The  facilities  (300  employees) 
are  used  to  produce  electric  switch 
mode  pov^er  suppUes  (HTS«  8471.80.40, 
8504.40.60]  and  electronic  fluorescent 
lighting  bftllasts  (HTS#  8504.10)  for 
export  and  the  domestic  market.  The 
power  supphes  are  sold  to 
manufacturers  of  electronic  office 
products  (e.g..  computer  printers, 
typewriters)  and  medical,  aerospace, 
military,  4nd  industrial  equipment.  The 
ballasts  ate  sold  to  fluorescent  Ughting 
equipment  manufacturers.  The 
productioo  process  involves  assembly, 
testing,  and  warehousing.  Components 
purchased  from  abroad  (about  90%  of 
total,  by  ^ue)  include:  copper  wire, 
capacitors,  resistors,  diodes, 
semiconductors.'printed  and  integrated 
circuits,  switches,  fuses,  insulators, 
voltage  liaiiters,  surge  suppressors, 
transformers,  rectifiers,  inductors, 
thermostats,  flux,  solder  bars,  other 
articles  o{  iron  and  steel  (HTS*  7326) 
and  labeU  (duty  rate  range:  bee — 14.3%, 
7«/kg). 


Zone  procedures  would  exempt 
APTQ  from  Customs  duty  payments  on 
the  foreign  components  used  in  the 
export  production.  On  its  domestic 
sales,  the  company  would  be  able  to 
choose  the  duty  rates  that  apply  to 
finished  power  supplies  (duty  free)  and 
electronic  lighting  ballasts  (3.0%)  for 
the  foreign  inputs  noted  above.  The 
application  indicates  that  subzone 
status  would  help  improve  the  fadUties' 
international  competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  three  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  November  12. 1996.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  November  25, 1996). 

A  copy  of  the  application  and  the 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 
U.S.  Export  Assistance  Center,  Room 

634B,  601  W.  Broadway,  Louisville, 

KY  40202 
Office  of  the  Executive  Secretary, 

Foreign-Trade  Zones  Board,  U.S. 

Department  of  Commerce,  Room 

3716, 14th  Street  &  Pennsylvania  . 

Avenue,  NW.,  Washington,  DC 

20230-0002. 

Dated:  August  28. 1996. 
John  J.  Da  Ponte,  Jr., 
Executive  Secretary. 

(FR  Doc.  96-23112  Filed  9-10-96;  8:45  am] 
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[Doctot66-««] 

Foreign*Trade  Zone  61 — San  Juan,  PR; 
Application  for  Subzone  Statua: 
PepsiCo  of  Puerto  Rico,  Inc.  (Soft 
Drink  Concentrates)  Cidra,  Puerto  Rico 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Commercial  and  Farm 
Credit  and  Development  Corporation  for 
Puerto  Rico,  grantee  of  FTZ  61 . 
requesting  special-purpose  subzone    - 
status  for  the  soft  drink  flavoring 
concentrate  manufacturing  plant  of 
PepsiCo  of  Puerto  Rico,  Inc.  (PPR) 
(subsidiary  of  PepsiCo,  Inc.),  located  in 
Qdra,  Puerto  Rico.  The  application  was 
submitted  pursuant  to  the  provisions  of 
the  Foreign-Trade  Zones  Act,  as 
amended  (19  U.S.C  81a-81u).  and  the 


regulations  of  the  Board  (15  CFR  Part 
400).  It  was  formally  filed  on  August  22, 
1996. 

The  PPR  plant  (35,000  sq.ft)  is 
located  at  Streets  A  and  B  (Lots  9  and 
10)  within  the  Qdra  Indtistrial  Area  of 
the  Qty  of  Cidra,  albout  25  miles  south 
of  San  Juan.  The  facility  (160 
employees)  is  used  to  produce  PepsiCo. 
Inc.,  branded  soft  drink  flavoring 
concentrates  for  products  such  as 
"Pepsi",  "Diet  Pepsi",  and  "Mountain 
Dew",  that  are  sold  to  licensed  bottling 
companies  in  the  U.S.  and  abroad.  The 
application  indicates  that  ingredients 
piirchased  from  foreign  sources  include: 
sodium  benzoate.  sodium  citrate 
dihydrate.  citric  add,  erythoribic  add, 
caffeine,  gtmi  arable,  FD&C  yellow  #5, 
dtrus  pectin,  aspartame,  liquid  invert 
sugar,  orange  juice  solids,  and 
potassium  dtrate  (duty  rate  range:  free- 
18.6%;  BAt/lta). 

Zone  procedures  wotild -exempt  PPR 
frtim  Customs  duty  payments  on  the   ; 
foreign  ingredients  used  in  production 
for  export.  On  domestic  sales,  PPR 
would  be  able  to  choose  the  duty  rate 
that  applies  to  finished  soft  drink 
concentrates  (10%)  for  the  foreign 
ingredients  noted  above.  The  ethanol 
used  in  the  production  process  is 
domestically-sourced,.  and  FTZ 
procedures  would  provide  an 
alternative  means  of  exempting  the 
ethanol  from  federal  excise  taxes  Isased 
on  its  use  in  the  manufacture  of  soft 
drink  concentrates.  The  application 
indicates  that  the  savings  from  zone 
procedures  would  help  improve  the 
plant's  international  competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Boaid. 

Public  comment  on  the  application  is 
invited  fit>m  interested  parties. 
Submissions  (original  and  three  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  November  12,  1996.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  diuing  the  subsequent 
15-day  period  (to  November  25.  1996). 

A  copy  of  the  appUcation  and  the 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 

U.S;  Export  Assistance  Center. 
Federal  Building.  Room  G-55,  Chardon 
Avenue,  Hato  Rey,  PR  00918 
Office  of  the  Executive  Secretary, 

Foreign-Trade  Zones  Board,  U.S. 

Department  of  Commerce,  Room 

3716, 14th  Street  &  Pennsylvania 

Avenue,  NW.,  Washington,  DC  20230. 
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Dated:  August  28, 1996. 
Jalm  J.  Da  PoBta,  Ir^ 

Executive  Secretary. 

[FR  Doc  96-231 11  Filed  9-10-46;  8:45  am] 
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Intamational  Trade  Administration 

[A-421-803] 

Amended  Rnal  Determination 
Pursuant  to  CTT  Decision:  Certain 
Cold-Rolled  Cartjon  Steel  Flat 
Products  From  ttie  Netherlands 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
summary:  The  Department  of  Commerce 
has  prepared  this  amended  final 
determination  pursuant  to  the  Order 
from  the  Court  of  International  Trade 
(OT).  93-09-000616. 
EFFECTIVE  DATE:  August  14. 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  J.  Goldberger  at  (202)  482-4136, 
Import  Administration.  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue.  N.W., 
Washington.  D.C.  20230. 
SUPPLEMENTARY  INFORMATION:  On  June 
14. 1996,  the  United  States  Court  of 
International  Trade  (CTT)  affirmed  the 
Department  of  Commerce's  (the 
Department)  redetermination  on  remand 
of  the  Final  Determination  of  Sales  at 
Less  than  Fair  Value:  Certain  Hot-Rolled 
Carbon  Steel  Flat  Products  and  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products 
from  the  Netherlands  (58  FR  37199,  July 
9, 1993),  as  amended  by  the 
Antidumping  Duty  Order  (58  FR  44172, 
August  19, 1993).  National  Steel  Corp. 
V.  United  States  ("National  Steel").  Slip. 
Op.  96-97,  (OT,  June  14. 1996). 

In  affirming  the-Department's  remand, 
the  OT  accepted  the  Department's 
revised  methodology  for  selecting  the 
highest  non-aberrant  margin  to  be 
applied  to  certain  unreported  expaitet's 
sales  price  (ESP)  sales  of  respondent 
Hoogovens  Groep  B.V.  The  CIT  also 
accepted  the  Department's  revised 
value-added  tax  adjustment 
methodology,  whidi  is  in  accordance 
with  Federal-Mogul  Corp.  v.  United 
States,  63  F;3d  1572, 1580  (Fed.  Or. 
1995). 

Results  of  Amended  Final 

The  recalculated  weighted-average 
dumping  margins  are: 


Company 


Al  Others 


Margin 

oercent- 

age 


19.32 


Company 


Hoogovens  Groep.  B.V. ... 


Margin 
percenl- 


19.32 


Tills  amended  final  determination  is 
in  accordance  with  National  Steel,  Slip 
Op.  96-97. 

Dated:  August  27, 1996. 
Robert  S.  LaRiisn. 
Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc  96^23107  Filed  9-10-96;  8:45  am) 
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[A-68a-047] 

Polyciiloroprene  Rubber  From  Japan; 
Preliminary  Results  and  Partial 
Termination  of  Antidumping 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Preliminary  Results 
and  Partial  Termination  of  Antidumping 
Duty  Administrative  Review. 

SUMMARY:  The  Department  of  Commerce 
is  partially  terminating  the 
administiiitive  review  of  the 
antidumping  finding  on 
polychloroprene  rubber  from  Japan  with 
respect  to  Denki  Kaguku  Kogyo  K.K. 
(Denki),  Tosoh  Corporation  (Tosoh),  and 
Mitsui  Bussan  ICK.  (Mitsui  Bussan)  This 
review  covers  shipments  of  this 
merchandise  to  the  United  States  during 
the  period  December  1, 1994,  through 
November  30, 1995,  for  five  other 
manufacturera/exporters. 
EFFECTIVE  DATE:  September  11, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roy  F.  Unger,  Jr.  or  Thomas  F.  Futtner, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue.  NW..  Washington. 
DC.  20230;  telephone  (202)  482-0651  or 
482-3814. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  December  6. 1973,  the  Department 
of  the  Treasury  published  in  the  Federal 
Register  (38  FR  35393)  the  antidumping 
finding  on  polychloroprene  rubber 
(rubber)  from  Japan.  Chi  December  6, 

1995,  the  Department  of  Commerce  (the 
Department)  published  a  notice  of 
"OppcHtunity  to  Request  Administrative 
Review"  (60  FR  62071).  On  January  11. 

1996,  the  petitioner,  E.  I.  Du  Pont  de 
Nemours  &  Company,  Inc.  fDu  Pont), 
requested  that  we  conduct  an 
administrative  review  for  the  period 


December  1, 1994,  through  November 
30, 1995,  covering  eight  producers  and/ 
or  exporters;  Denki,  Denki/Hoei  Sangyo 
Co.,  Ltd.  (Denki/Hoei  Sangyo  J.  Mitsui 
Bussan,  Shows  Neoprene  K.K.  (Shows). 
Shows/  Hoei  Sangyo  Co..  Ltd.  (Shows/ 
Hoei  Sangyo),  Suzugo  Corporation 
(Suzugo),  Tosoh  (f(»merly  Toyo  Soda), 
and  Tosoh/Hoei  Sangyo  Co.,  Ltd. 
(Tosoh/Hoei  Sangyo). 

We  published  a  notice  of  initiation  of 
the  antidumping  administrative  review 
on  these  companies  on  February  1, 1996 
(61  FR  3670). 

^plicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all  > 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Roimd  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
De]>artment's  regulations  are  to  the 
ciirrent  regulations,  as  amended  by  the 
interim  regulations  published  in  the 
Federal  Register  on  May  11, 1995  (60 
FR  25130). 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  polychloroprene  rubber, 
an  oil  resistant  synthetic  rubber  also 
known  as  polymerized  chlorobutadiene 
or  neoprene,  currently  classifiable  under 
items  4002.42.00,  4002.49.00. 
4003.00.00,  4462.15.21  and  4462.00.00. 
HTS  item  numbers  are  provided  for 
convenience  and  for  Customs  purposes. 
The  written  descriptions  remain 
dispositive. 

Preliminary  Results  and  Partial 
Termination  of  AdministratiTe  Review 

Denki,  Tosoh,  and  Mitsui  Bussan 
responded  that  they  had  no  shipments 
of  the  subject  merchandise  during  the 
period  of  review  (POR),  and  wo 
confirmed  this  with  the  United  States 
Customs  Service.  Therefore,  in 
accordance  with  our  practice,  we  are 
treating  these  firms  as  non-shippere  for 
purposes  of  this  review,  and  are 
terminating  this  review  with  respect  to 
these  companies.  The  cash  deposit  rates 
for  these  firms  will  continue  to  be  the 
rates  established  in  the  nrost  recently 
completed  final  review. 

We  were  unable  to  locate  the 
remaining  companies.  Shows,  Suzugo, 
Denki/Hoei  Sangyo,  Showa/Hoei 
Sangyo,  and  Tosoh/Hoei  Sangyo  in  spite 
of  requests  for  assistance  from  various 
sources  including  the  American 
Embassy  in  Tokyo,  the  Japanese 
Embassy  in  Washington,  D.C,  and  the 
U.S.  Customs  Service.  Therefore,  we 
were  unable  to  conduct  administrative 
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reviews  for  these  firms,  and  we  will 
instr  ict  the  V^.  Costbms  Service  to 
continue  to  asless  any  entries  by  these 
firms  at  the  rale  determined  by  the  last 
completed  administrative  review  on 
November  26. 1984  (49  FR  46454)  {See 
Certain  Fresh  Cut  Flowers  from 
Colombia:  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review,  Particd  Termination  of 
Administrative  Reviews,  and  Notice  of 
Intent  to  Revoke  Order  (In  Part) 
("Flowers  from  Colombia"),  60  FR 
30271  (Jime  3,  1995)). 

Furthermore,  the  foUo%ving  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise, 
entered,  or  wi^drawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  the  final  results  of 
this  administrative  review,  as  provided 
for  by  section  751(a)(1)  of  the  Tariff  Act: 
(1)  the  cash  deposit  rate  for  all  firms 
covered  in  thil  review  wUl  be  those 
rates  establishedib  the  last  completed 
final  resiilts  of  review;  (2)  the  cash 
deposit  rate  for  subject  merchandise 
exported  by  menufactiirers  or  exporters 
not  covered  in  this  review,  but  covered 
in  previous  retiews  or  in  the  original 
less-than-fair-value  (LTFV) 
investigation,  will  be  based  u{>on  the 
most  recently  published  rate-in  a  final 
result  or  deteryiination  for  which  the 
manufacturer  ^  exporter  received  a 
company-specific  rate;  and  (3)  the  cash 
deposit  rate  for  subject  merchandise 
exported  by  an  exporter  not  covered  in 
this  review,  a  prior  review,  or  the 
original  investigation,  but  where  the 
manu&ctuier  ef  the  merchandise  has 
been  covered  by  this  or  a  prior  final 
resiilts  or  determination,  will  be  based 
upon  the  most  recently  published 
company-specific  rate  for  that 
manufacturer. 

On  May  25. 1993.  the  Court  of 
International  Trade,  in  Floral  Trade 
Council  V.  United  States.  Slip  Op.  93- 
79,  and  Federal-Mogul  Corporation  and 
the  Torrington  Company  v.  United 
States,  Slip  Op.  9^-83,  decided  that 
once  an  "all  others"  rate  is  established 
for  a  company,  it  can  only  be  changed 
through  an  aditiinistrative  review.  The 
Department  has  determined  that  in 
order  to  implefient  these  decisions,  it  is 
appropriate  to  apply  the  original  "all 
others"  rate  from  the  LTFV  investigation 
(or  that  rate  as  ^mended  for  correction 
of  clerical  errors  or  as  a  result  of 
litigation)  in  proceedings  governed  by 
antidimiping  duty  orders  for  the 
purposes  of  establishing  cash  deposits 
in  all  current  and  futvire  administrative 
reviews.  In  proceedings  governed  by 
antidumping  findings,  unless  we  are 
able  to  ascertain  the  "all  others"  rate 


from  the  Treasury  LTFV  investigation, 
the  Department  has  determined  that  it  is 
appropriate  to  adopt  the  "new  shipper" 
rate  established  in  the  first  final  results 
of  administrative  review  published  by 
the  Department  (or  that  rate  amended 
for  correction  of  clerical  errors  or  as  a 
result  of  litigation)  as  the  "all  others" 
rate  for  the  purpose  of  establishing  cash 
deposits  in  all  current  and  future 
administrative  reviews. 

Because  this  proceeding  is  govraned 
by  an  antidumping  finding  and  we  are 
imable  to  ascertain  the  "all  others"  rate 
firom  the  Treasury  LTFV  investigation, 
the  "all  others"  rate  for  purposes  of  this 
review  will  be  55.00  percent,  a  rate 
established  in  the  final  results  of 
administrative  review  published  by  the 
Department  on  April  6, 1982  (47  FR 
14746). 

These  deposit  requirements  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review.  Interested  parties  may  request 
disclosing  within  five  days  of  the  date 
of  publication  of  this  notice,  and  may 
request  a  hearing  within  10  days  of  the 
date  of  publication.  Any  hearing,  if 
requested,  will  be  held  as  early  as 
convenient  for  the  parties  but  not  later 
than  44  days  after  the  date  of 
publication  or  the  first  worlulay 
thereafter.  Case  briefe  or  other  written 
OHnments  from  interested  parties  may 
be  submitted  not  later  than  30  days  after 
the  date  of  publication  of  this  notice. 
Rebuttal  brie&  and  rebuttal  comments, 
limited  to  issues  raised  in  the  case 
brieb,  may  be  filed  not  later  than  37 
days  after  the  date  of  publication.  The 
Department  wiU  publish  the  final 
results  of  this  administrative  review, 
including  its  results  of  its  analysis  of 
issues  raised  in  any  such  written 
comments. 

This  notice  serves  as  a  reminder  to 
importers  of  their  responsibility  under 
19  CFR  353.26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretairy's  presimiption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C  1675(a)(1)) 
and  19  CFR  353.22. 

Deted:  September  3. 1996. 
Robert  S.  I  ■Riww, 

Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc  gfr-23109  Filed  9-10-96;  8:45  am] 
■HJJNQ  oooe  3sio-oe-^ 


[A-122-401] 

Ftod  RasptMrrtos  From  Canada; 
Initiation  of  Htm  Shippar  Antidumping 
Duty  Adminlatratlve  Raviaw 

AQENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 

ACnON:  Notice  of  Initiation  of  New 
Shipper  Antidumping  Duty 
Administrative  Review. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  has  received  a  request 
to  conduct  a  new  shipp>er  administrative 
review  of  the  antidumping  duty  order 
on  red  raspberries  bom  Canada,  whic^ 
has  a  June  anniversary  date.  In 
accordance  with  section  751(a)(2)(B)  of 
the  Tariff  Act  of  1930,  as  amended,  and 
19  CFR  353.22(h)(19g5),  we  are 
initiating  this  new  shipper 
administrative  review. 

EFFECTIVE  DATE:  September  11. 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  J.  Heaney  or  John  Kugelman, 
Import  Administration.  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
DC  20230,  telephone:  (202)  482-4733. 

SUPPLEMENTARY  INFORMATION: 
Backgroand 

The  Department  received  a  timely 
request,  in  accordance  with  section 
751(a)(2)(B)  of  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  and  19  CFR 
353.22(h)  of  the  Department's  Interim 
Regulations  (60  FR  25130.  25134  (May 
11. 1995))  (Interim  Regulations),  for  a 
new  shipper  review  of  the  antidumping 
duty  order  on  red  raspberries  from 
Canada,  which  has  a  June  anniversary 
date.  Antidumping  Duty  Order;  Red 
Raspberries  from  Canada,  SO  FR  26019, 
(June  24, 1985). 

Initiation  of  Review 

In  accordance  with  section 
751(a)(2)(B)(iii)  of  the  Act,  and  19  CFR 
353.22(h)(6),  we  are  initiating  a  new 
shipper  review  of  the  antidumping  duty 
order  on  red  raspberries  from  Canada. 
We  will  issue  the  preliminary  results  of 
this  review  not  later  than  180  days  from 
the  date  of  publication  of  this  notice  and 
the  final  residts  within  90  days  after 
issuance  of  the  preliminary  results, 
unless  these  time  limits  are  extended  in 
accordance  with  section  751(a)(2)(B)(iv) 
of  the  Act. 
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AnMumping  duty  proceedkig 


Canada:  Red  Raspberries,  A-122-401 


Period  to  be  reviewed 


06/01/95-05/31/96  :... 


Company 


BerryMI  R)odi.  Inc. 


We  will  instruct  the  U.S.  Customs 
Service  to  allow,  at  the  option  of  the 
iinp(Kter,  the  posting,  until  the 
completion  of  the  review,  of  a  Ixmd  or 
seciuity  in  lieu  of  a  cash  deposit  for 
each  entry  of  the  merchandise  exported 
by  the  above  hsted  companies,  in 
accordance  with  section  751(a)(2)(B)(iii) 
of  the  Act  and  19  CFR 
353.22(h)(4)(1995). 

Interested  parties  must  submit 
applications  for  disclosure  under 
administrative  protective  orders  in 
accordance  with  Section  353.34(b)  of 
the  Department's  regulations  (19  CFR 
353.34(b)  (1995)). 

This  initiation  and  diis  notice  are  in 
accordance  with  section  751(a)(2)(B)  of 
the  Act  (19  U.S.C.  1675(a)(2)(B))  and 
section  353.22(h)  of  the  Interim 
Regulations. 

Dated:  September  5, 1996. 
RoUnd  L.  MacDonald, 
Acting  Deputy  Assistant  Secretary, 
Enforcement  Group  ID. 
(FR  Doc.  96-23232  Filed  9-10-«6;  8:45  am] 
nUMQ  CODE  3610-OS-M 
^ 

[A-680-6011 

Certain  Stainless  Steel  Cooking  Ware 
From  the  Republic  of  Korea; 
Termination  of  Antidumping  Duty 
Administrative  Reviews 

AQENCr:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
action:  Notice  of  Termination  of 
Antidumping  Duty  Administrative 
Reviews. 

summary:  The  Department  of  Commerce 
(the  Department)  is  terminating  the 
administrative  reviews  of  the 
antidumping  duty  order  on  certain 
stainless  steel  cooking  ware  from  the 
.  Republic  of  Korea  covering  the 
following  periods:  January  1, 1991 
through  December  31, 1991;  January  1, 
1992  through  December  31. 1992; 
January  1, 1993  through  December31, 
1993;  and  January  1, 1994  through 
December  31, 1994. 
EFFECTIVE  DATE:  September  11, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Amy  S,  Wei  or  Zev  Primor.  Office  of 
AD/CVD  Enforcement.  Office  4,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230; 
telephone:  (202)  482-5253. 


SUPPLEMENTARY  INFORMATION: 

Applicable  Regulations 

Unless  otherwise  indicated,  all 
dtatiotts  to  the  Department's  regulations 
are  to  the  current  regulations,  as 
amended  by  the  interim  regulations 
pubhshed  in  the  Federal  Register  on 
May  11, 1995  (60  FR  25130). 

Background 

On  January  31, 1992,  Farberware,  Inc. 
(petitioner)  requested  that  the 
Department  conduct  an  administrative 
review  of  th^  antidumping  duty  order 
on  certain  stainless  steel  cooking  ware 
from  the  Republic  of  Korea,  covering  the 
period  January  1, 1991  through 
December  31, 1991.  We  initiated  the 
1991  review  on  February  24, 1992  (57 
FR  6314).  On  January  27, 1993, 
petitioner  requested  that  the  Department 
conduct  an  administrative  review  of  the 
antidumping  duty  order  on  certain 
stainless  steel  cooking  ware  from  the 
Repubhc  of  Korea,  covering  the  period 
January  1. 1992  through  December  31. 

1992.  We  initiated  the  1992  review  on 
March  8, 1993  (58  FR  12931).  On 
January  31, 1994,  petitioner  requested 
that  the  Department  conduct  an 
administrative  review  of  the 
antidumping  duty  order  on  certain 
stainless  steel  cooking  ware  from  the 
Republic  of  Korea,  covering  the  period 
January  1, 1993  through  December  31, 

1993.  We  initiated  the  1993  review  on 
February  17, 1994  (59  FR  7979).  On 
January  30,  1995,  petitioner  requested 
that  the  Department  conduct  an 
administrative  review  of  the 
antidumping  duty  order  on  certain 
stainless  steel  cooking  ware  from  the 
Republic  of  Korea,  covering  the  period 

.  January  1, 1994  through  December  31, 
1994. 

We  iiutiated  the  1994  review  on 
February  15, 1995  (60  FR  8629).  On 
August  20, 1996,  Syratech  Corporation 
(Syratech),  by  letter,  apprised  the 
Department  that  it  had  acquired 
Farberware 's  stainless  steel  cooking 
ware  production  machinery  and 
"certain  other  assets."  including 
intellectual  property.  Syratech  thereafter 
licensed  the  Faiberware  name  to 
another  firm  for  use  in  conjimction  with 
the  production,  marketing,  and  sale  of 
stainless  steel  cooking  ware.  On  August 
26. 1996.  Syratech  submitted  a  letter 
seeking  withdrawal  of  the  requests  for 
reviews. 

Section  353.22(a)(5)  of  the 
Department's  regulations  provides  that 


the  Department  may  permit  a  party  that 
requests  a  review  to  withdraw  its 
request  not  later  than  90  days  after  the 
date  of  pubUcation  of  the  notice  of 
initiation  of  the  review.  This  regulation 
also  permits  the  Department  to  extend 
the  time  limit  for  withdrawal  of  a 
request  for  review  if  it  is  reasonable  to 
do  so.  • 

In  light  of  the  totality  of 
circumstances,  the  Department  has 
determined  Syratech  to  be  the  successor 
in  interest  to  Farberware  for  the  purpose 
of  these  reviews.  See  Decision 
Memorandum  from  Holly  A.  Kuga  to 
Jeffiey  P.  Bialos.  August  28. 1996. 
Because  Syratech,  as  the  successor  in 
interest  to  Farberware,  the  party 
requesting  the  reviews,  has  withdrawn 
its  requests  for  reviews  and  has 
requested  that  the  Department  terminate 
the  pending  reviews,  the  Department 
has  determined  to  terminate  these 
reviews.  While  the  withdrawal  request 
was  made  more  than  90  days  after  the 
pubhcation  of  the  initiation  notice,  the 
E)epartment  nevertheless  finds  it 
reasonable  to  extend  the  time  period  for 
withdrawal  in  the  circumstances  of  this 
case.  Therefore,  in  accordance  with  19 
CFR  353.22(a)(5),  we  have  decided  to 
grant  the  withdrawal  at  this  time. 
Accordingly,  we  are  terminating  these 
reviews. 

The  Department  will  instruct  the  U.S. 
Customs  Service  (Customs)  to  Uquidate 
all  unhquidated  entries  of  certain 
stainless  steel  cooking  ware  from  the 
Repubhc  of  Korea  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  January  1, 
1991,  at  the  cash  deposit  rates.  We  will 
further  instruct  Customs  to  collect  a 
cash  deposit  for  imports  from  Namil 
Metal  Company  at  1.06  percent,  the  rate 
determined  in  the  final  results  of  the 
1990  review  (59  FR  10788,  March  8, 
1994),  and  for  imports  from  Daelim 
Trading  Company.  Ltd.  at  8.10  jjercent, 
the  "all  others"  rate  established  in  the 
less  than  fair  value  (LTFV)  investigation 
(52  FR  2139,  January  20, 1987).  The 
cash  deposit  rate  for  exporters  or 
manufacturers  not  covered  in  this  or  any 
previous  review  will  continue  to  be  8.10 
percent,  the  "all  others"  rate  established 
in  the  LTFV  investigation. 

This  notice  is  published  in 
accordance  with  19  CFR  353.22(a)(5). 
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Dated:  September  3, 1996. 
)«ffivy  P.  Biakv, 

Principal  Deputy  Assistant  Secretaryfor 
Import  AdminitratioTL 
[FR  Doc.  96-23110  Filed  9-10-96:  8:45  am] 

■NJLJNOCOOe  M10-0S-P 


[A-427-«11] 

Certain  StalnlMS  Wire  Rods  From 
France:  Final  Results  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  Import  Admlnistation, 
International  Trade  Administration,  • 
Department  df  Commerce. 
SUKHURY:  On  March  6,  1996,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  the  administrative  review  of 
the  antidumping  duty  order  on  certain 
stainless  steel  wire  rods  from  France. 
This  review  qovers  Imphy  S.A.,  and 
Ugine-Savoiei  two  manufacturers/ 
exporters  of  the  subject  merchandise  to 
the  United  States.  The  period  of  review 
(FOR)  is  August  5, 1993,  through 
December  31. 1994.  We  gave  interested 
parties  an  opportimity  to  comment  on 
our  preliminary  results.  Based  on  our 
analysis  of  the  comments  received,  we 
have  changed  the  results  from  those 
presented  in  (he  preliminary  results  of 
review. 

EFFECTIVE  DATS:  September  11, 1996. 
FOR  FURTHER  ^FORMATION  CONTACT: 
Stephen  Jacques  or  Jean  Kemp,  AD/CVD 
Enforcement  Group  III,  Office  9,  Import 
Administratioa,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  l4th  Street  and  Constitution 
Avenue.  NW.»  Washington,  DC  20230; 
telephone  (202)  482-3434  or  (202)  482- 
4037,  respectively. 

SUPPLEMENTARY  INFORMATION: 

The  AppUcalric  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  1\ariff  Act  of  1930  (the  Act), 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
current  regulations,  as  amended  by  the 
interim  regulations  published  in  the 
Federal  Register  on  May  11, 1995  (60 
FR  25130). 


Background 

On  March  6, 1996,  the  Department 
published  in  the  Federal  Ri^^er  the 
preliminary  results  of  the  administrative 
review  of  the  antidumping  duty  order 
on  certain  stainless  steel  wire  rods  from 
France  (61  FR  8915.  March  6, 1996).  The 


Department  has  now  completed  this 
administrative  review  in  accordance 
with  section  751  of  the  Act 

Scope  crfthe  Review 

The  products  covered  by  this 
administrative  review  are  certain 
stainless  steel  wire  rods  (SSWR), 
products  which  are  hot-rolled  or  hot- 
rolled  annealed,  and/or  picklet  rounds, 
squares,  octagons,  hexagons,  or  other 
shapes,  in  coils.  SSWR  are  made  of  alloy 
steels  containing,  by  weight,  1.2  percent 
or  less  of  carbon  and  10.5  percent  or 
more  of  chromium,  with  or  without 
other  elements.  Hiese  products  are  only 
manu&ctiu^  by  hot-rolling,  are 
normally  sold  in  coiled  form,  and  are  of 
solid  cross  section.  The  majority  of 
SSWR  sold  in  the  United  Stetes  is  round 
in  cross-sectifmal  shape,  annealed,  and 
picklet.  The  most  common  size  is  5.5 
millimeters  in  diameter. 

The  SSWR  subjet  to  this  review  is 
currently  classified  under  subheadings 
7221.00.0005,  7221.00.0015. 
7221.00.0020,  7221.00.0030, 
7221.00.0040,  7221.00.0045, 
7221.00.0060,  7221.00.0075,  and 
7221.00.0080  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  Customs 
purposes,  our  written  description  of  the 
scope  of  the  order  is  dispositive. 

Verification 

As  provided  in  section  782(i)  of  the 
Tariff  Act,  we  verified  information 
provided  by  the  respondent  by  using 
standard  verification  procedures, 
including  onsite  inspection  of  the 
manufacturer's  facilities,  the 
examination  of  relevant  sales  and 
financial  records,  and  selection  of 
original  documentation  containing 
relevant  information.  Our  verification 
results  are  outlined  in  the  public 
versions  of  the  verification  reports. 

Anal3rsi8  of  Comments  Received 

We  gave  interested  parties  an 
opportiuiity  to  comment  on  the 
preliminary  results.  We  received 
comments  and  rebuttal  comments  from 
Imphy  S.A.  and  Ugine-Savoie, 
maniiiEacturers/exporters  of  the  subject 
merchandise  (respondents),  and  from  Al 
Tech  Specialty  Steel  Corp.,  Armco 
Stainless  &  Alloy  Products,  Carpenter 
Technology  Corp.,  Republic  Engineered 
Steels,  Talley  Metals  "Technology,  Inc., 
United  Steelworkers  of  America,  AFL- 
QO/CLC  (petitioners).  At  the  request  of 
petitioners,  the  Department  held  a 
hearing  on  May  13, 1996. 

Comment  1:  Petitioners  contend  that 
the  Department's  decision  to  depart 
frt>m  its  practice  of  examining 


constructed  export  price  (CEP)  sales 
during  the  POR  because  respondents 
were  able  to  link-suspension  of  " 

liquidation  entries  with  sales  should  be 
changed  for  the  final  results.  Petitioners 
urge  the  Department  to  revise  its 
preliminary  results  to  analyze  all 
constructed  export  price  (CEP)  sales 
during  the  POR  for  the  purpose  of 
calculating  antidumping  assessment  and 
cash  deposit  rates.  Petitioners  claim  that 
there  is  nothing  in  the  new  statute  that 
requires  the  Department  to  depart  from 
its  longstanding  practice  of  focusing  on 
CEP  sales  rather  than  entries  in  a 
review.  Petitioners  contend  that  the 
Department  can  analyze  entries  made 
prior  to  the  suspension  of  liquidation  so 
long  as  assessment  is  applied  only  to 
entries  in  the  review  period. 

Petitioners  claim  that  the  only  legal 
justification  the  Department  has  offered 
for  its  position  that  sales  of  merchandise 
entered  prior  to  the  POR  should  be 
excluded  frcm  the  agency's  analysis  is 
that  "(mjerchandise  proven  to  have 
entermi  to  U.S.  prior  to  the  suspension 
of  liquidation  ...  is  not  subject 
within  the  meaning  of  section  771(25)  of 
the  Act"  (61  FR  8915).  Petitioners 
contend  that  section  771(25)  of  the  Act 
is  merely  a  general  provision  defining 
"subject  merchandise"  as  "the  class  or 
kind  of  merchandise  that  is  within  the 
scope  of  an  investigation,  a  review,  a 
suspension  agreement,  an  order  luider 
this  title  or  section  303,  or  a  finding 
imder  the  Antidumping  Act  of  1921," 
and  that  this  provision  did  not  change 
prior  law.  Petitioners  further  note  that 
nothing  prevents  the  Department  from 
examining  CEP  sales  to  derive 
antidimiping  rates  in  the  Agreement  on 
Implementation  of  Article  VI  of  GATT 
1994  (WTO  Antidumping  Agreement). 
In  addition,  petitioners  claim  that 
neither  U.S.  law  (see  19  U.S.C.  1673e) 
nor  the  WTO  Antidumping  Agreement 
discusses  the  manner  in  which  those 
antidumping  duties  are  to  be  calculated 
or  whether  sales  or  entries  should  serve 
as  the  basis  of  that  calculation. 

Petitioners  also  contend  that  the  Court 
of  International  Trade  (CTT)  held  that  it 
is  perfectly  lawful  for  the  agency  to 
analyze  entries  made  prior  to  the 
suspension  of  liquidation  so  long  as  the 
assessment  is  applied  only  to  POR 
entries  (see  The  Ad  Hoc  Committee  of 
Southern  California  Producers  of  Gray 
Portland  Cement  v.  United  States.  18 
OT  914  F.  Supp.  535  (1995)). 

Petitioners  note  that  the  CTT  stated 
"the  consideration  of  all  sales,  rather 
than  entries,  made  during  the  period  of 
review  may  result  in  the  consideration 
of  entries  made  prior  to  the  suspension 
of  liquidation  *  *  •"  Petitioners  claim 
that  the  respondents'  ability  to  link  sales 
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with  entries  in  this  review  does  not 
mean  that  the  CTT's  holding  in  Ad  Hoc 
Ck>mimttee  would  not  apply  to  this 
situation.  Petitioners  state  that  in  the 
review  which  was  the  subject  of  Ad  Hoc 
Ckanmittee,  duties  were  only  assessed 
on  entries  which  occurred  during  the 
POR.  Petitioners  allege  that  so  long  as 
duties  are  only  assessed  qn  POR  entries, 
the  CTT's  decision  is  valid  in  this 
proceeding  and  that  the  definition  of 
"subject  merchandise,"  referring  to 
merdiandise  on  which  duties  will  be 
assessed,  consistent  with  the  Ci'T's 
holding. 

Petitioners  claim  that  the 
Department's  proposed  regulations  also 
recognize  the  continued  need  to  focus 
on  CEP  sales  rather  than  entries  to 
calaUate  margins.  Petitioners  cite  the 
preamble  to  paragraph  (b)(1)  of  section 
351,212  in  which  "the  Depajtment 
normally  will  calculate  a  duty 
assessment  rate  based  on  sales 
reviewed,  and  will  apply  those  rates  to 
entries  made  during  the  review  period. 
In  all  cases,  this  wiU  residt  in  the 
assessment  of  duties  on  merchandise 
entered  during  the  review  period." 
Antidumping  Duties;  Countervailing 
Duties;  Proposed  Rule.  UProposed 
Regulations)  61  FR  7308,  7316  Feb.  27, 
1996).  Consequently,  petitioners  argue 
that  the  Department  should  maintain  its 
practice  of  focusing  on  CEP  sales  for 
dumping  analysis  purposes  but  only 
assessing  duties  on  entries  in  the  POR. 

Respondents  argue  that  in  the 
preliininary  results  of  review,  the 
Department  correctly  determined  that 
respondents'  merchandise  sold  during 
the  POR,  but  proven  to  have  entered  me 
United  States  prior  to  suspension  of 
liquidation  should  be  excluded  from  the 
agency's  analysis.  Respondents  note  that 
petitioners  do  not  contest  that  the 
merchandise  excluded  fitjm  review  by 
the  Department  is  non-subject 
merchandise,  but  that  petitioners  claim 
that  the  Department  can  legally  review 
sales  of  merchandise  entered  prior  to  - 
the  suspension  of  liquidation  provided 
that  duties  are  only  assessed  on  entries 
dining  the  POR.  Respondents  claim  that 
petitioners  inappropriately  cite  Ad  Hoc 
Committee  and  NSK,  vfhich  respondents 
claim  deal  with  different  factual 
situations  and  are  not  applicable  to  this 
review. 

Respondents  argue  that  the  statute, 
consistent  with  the  WTO  Antidumping 
Agreement,  excludes  merchandise 
entered  prior  to  the  pubUcation  of 
notice  of  suspension  of  liquidation. 
They  claim  that  section  736(b)(1)  of  the 
Tariff  Act  of  1930,  as  amended,  provides 
for  the  imposition  of  duties  on  "entries 
of  the  subject  merchandise,  the 
liquidation  of  which  has  been 


suspended  under  section  733(d)(2)". 
Respondents  also  note  that  secticm  751 
of  the  antidxunping  law  directs  the 
Department  to  determine  the  "normal 
value  and  export  price  (or  constructed 
export  price)  of  each  entry  of  the  subject 
merchandise"  and  calculate  the 
"dumping  margin  for  such  entry"  which 
is  to  serve  as  the  basis  for  assessing 
duties  on  the  entries.  Therefore, 
respondents  argue  that  the  statute  is 
clear  that  reviewing  sales  of 
merchandise  that  are  shown  to  involve 
non-subject  merchandise  via  linkage  of 
sales  to  entries  would  exceed  the 
mandate  of  the  Department. 
Respondents  note  that  the 
Department's  decision  in  the 
preliminary  resiUts  is  consistent  with 
previous  proceedings.  In  support  of 
their  position,  respondents  cite 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review  of  High- 
Tenacity  Rayon  Yam  from  Germcmy,  59 
FR  32181.  32182  (June  22, 1994),  and 
Final  Results  of  Antidumping  Duty 
Administrative  Review  of  Industrial 
Belts  and  Components  and  Parts 
Thereof  Whether  Cured  of  Uncured. 
From  Italy,  57  FR  8295.  8296  (March  9, 
1992).  Respondents  note  that  in 
reaching  its  determination  in  the  Yam 
case,  the  E)epartment  clearly  stated  its 
practice  "not  to  include  ESP  sales  that 
were  not  subject  to  the  antidumping 
duty  order  in  the  calculation  of  U.S. 
price,  regardless  of  when  the  sale 
occurred."  The  Department  further 
stated  that  "such  ESP  sales  would  be 
excluded  from  the  administrative 
review  if  (respondent]  could  provide 
adequate  dociimentation,  on  a  sale-by- 
sale  basis,  proving  that  the  individual 
entries  of  merchandise  prior  to  the 
preliminary  determination  could  be 
traced  to  individual  sales  during  the 
POR."  Respondents  note  that  the 
Department  precisely  followed  this 
practice  in  the  preliminary  results  of 
this  review. 

Respondents  also  not  that  petitioners' 
counsel  has  previously  advisied  the 
Department  that  respondents  can  and 
should  link  entries  of  merchandise 
subject  to  an  antidumping  order  to  sales. 
Respondents  claim  that  |)etitionOTS  have 
not  explained  their  change  of  position 
on  this  issue. 

Department's  Position:  We  disagree 
with  petitioners.  Sales  of  merchandise 
that  can  be  demonstrably  linked  with 
entries  prior  to  the  suspension  of 
liquidation  are  not  subject  merchandise 
and  therefore  are  not  subject  to  review 
by  the  Department.  Merchandise  that 
entered  the  United  States  prior  to  the 
suspension  of  Uquidation  (and  in  the 
absence  of  an  affirmative  critical 
circiunstances  finding)  is  not  subject 


merchandise  within  the  meaning  of 
section  771(25)  of  the  Act. 

As  we  stated  in  our  preliminary 
results,  under  Section  751  of  the  Act. 
the  Department  is  required  to  determine 
the  normal  value  and  export  price  (EP) 
or  constructed  export  price  (CEP)  of 
each  entry  of  subject  merchandise 
dining  the  relevant  review  period. 
Because  there  can  be  a  significant  lag 
between  entry  date  and  sale  date  for 
CEP  sales,  it  has  been  the  Department's 
practice  to  examine  U.S.  CEP  sales 
during  the  period  of  review.  Gray 
Portland  Cement  and  ClirUcerfrom 
Japan,  Final  Results  of  Antidumping 
Duty  Administrative  Review,  58  FR 
48826  (Septembo-  20, 1993)  (the 
Department  did  not  consider  ESP  (now 
CEP)  merchandise  entered  during  the 
POR  but  sold  after  the  POR).  The 
proposed  regulation  cited  by  petitioners 
(section  361.221)  recognizes  this 
practice. 

However,  the  Department  has  a  well 
established  exception  to  its  practice  of 
examining  CEP  sales  dining  the  period 
of  review.  That  exception  applies  when 
a  respondent  is  able  to  demonstrate,  to 
the  satisfoction  of  the  Department,  that 
the  merchandise  covered  by  a  particular 
sale  entered  prior  to  the  suspension  of 
liquidation  pursuant  to  the 
Department's  preliminary  determination 
In  the  LTFV  investigation.  See,  High- 
Tenacity  Rayon  Filament  Yam, 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review,  59  FR 
32181  {June  22, 1994).  In  that  review, 
the  Department  determined  that  because 
merchandise  was  entered  prior  to  the 
date  of  the  preliminary  determination,  it 
was  not  covered  by  the  antidumping 
order.  Therefore,  the  Department 
excluded  these  sales  from  the  review.  In 
contrast,  in  Certain  Corrosion-Resistant 
Carbon  Steel  Flat  Products  from 
Australia;  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review,  60  FR  42507  (August  16, 1995). 
the  respondent  was  unable  to  link  POR 
sales  to  specific  pre-suspension  entries 
and,  therefore,  the  Department  did  not  . 
exclude  those  sales. 

In  this  review,  respondents  claimed 
that  certain  merchandise  was  not 
subject  to  review  because  it  entered 
prior  to  the  period  of  review  for  sale  by 
Metalimphy  Alloys  Corporation  (MAC), 
an  affiliated  U.S.  company  during  the 
period  of  review.  The  Department 
verified  that  respondents  were  able  to 
link  specific  sales  during  the  period  to 
entries  of  merchandise  prior  to  the 
suspension  of  Uquidation.  In  the 
preliminary  results,  we  excluded  those 
sales  from  our  analysis  because 
respondent  had  demonstrated  that  the 
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merchandise 'entered  prior  to  the 
suspension  of  liquidation. 

Petitioners'  cite  of  Ad  Hoc  Committee 
and  NSK  is  not  appropriate  in  this  case. 
Ad  Hoc  Comtnittee  di^red  because,  in 
that  case,  respondent  argued  the 
dumping  matgins  and  the  assessment  of 
duties  on  entries  made  during  a  review 
period  should  have  been  based  on  sales 
of  merchandise  entered  after  the  review 
period.  The  ^proach  advocated  by 
respondent  io  that  case  raised  the 
p>ossibiIity  of  double  coimting  or 
missing  sales  in  future  reviews,  as  noted 
by  the  Court.  The  Department's  practice, 
as  reflected  in  the  present  case,  does  not 
involve  the  danger  of  inconsistent  future 
reporting.  The  NSKcasB  did  not  involve 
a  situation  in  which  the  respondent 
could  link  specific  sales  and  entries. 
Further,  in  that  case,  the  Department 
determined  dumping  margins  lused  on 
sampling  aiu]  not  a  review  of  all  sale» 
and  entries. 

Comment  J:  Petitioners  also  contend 
that  respondents'  ability  to  link  CEP 
sales  with  entries  does  not  permit  the 
Department  to  examine  all  entries 
during  the  POR.  leaving  the  Department 
with  an  incomplete  review  of  sales. 
Petitioners  note  that  in  the  preliminary 
results,  the  Etepartment  did  not  examine 
either  all  sales  or  all  entries  during  the 
POR  but  some  very  Umited  hybrid  of  the 
two,  leading  to  an  incomplete 
examination  of  subject  merchandise. 
Petitioners  contend  that  because 
respondents  tnter  CEP  merchandise  in 
one  POR  and  sell  it  in  another  POR,  the 
Department  cannot  examine  those 
entries  because  the  sale  has  not  been 
made.  Speciflcally,  petitioners  contend 
that  certain  scenarios  exist  where  CEP 
sales  take  place  during  the  review  but 
are  not  reviewed  by  the  Department. 

First,  petitioners  contend  that  CEP 
sales  made  dering  the  POR  but  where 
the  entry  occurs  aSfter  the  POR  are  not 
being  reviewed  by  the  Department 
Petitioners  assert  that  these  sales  should 
be  included  in  the  Department's  final 
results  as  the  date  of  sale  is  in  the  POR. 

Likewise,  petitioners  contend  that 
CEP  sales  entered  during  the  POR  but 
sold  after  the  POR  are  not  included  in 
the  Departmetit's  analysis  in  this 
review.  Petitioners  contend  that 
respondents  have  not  reported  the  sales 
linked  to  theee  entries  at  all  in  their  U.S. 
sales  databases.  Petitioners  note  that 
respondents  ^Iso  have  pressed  the 
Department  Ui  exclude  POR  sales  with 
pre-POR  entry  dates  because 
respondents  can  link  sales  with  entries. 
Petitioners  assert  that  the  logical 
consequence  of  this  exclusion  is  that  all 
entries  withiii  the  ourent  POR  with 
subsequent  (post-POR)  dates  of  sales 
should  be  examined  in  this  review  by 


the  Department.  However,  they  assert  , 
that  respondents  have  not  reported  CEP 
entries  with  post  POR  sale  dates. 

Petitioners  also  noted  that  the 
Department  included  in  its  preliminary 
those  CEP  sales  where  the  entry  occitfs 
during  the  POR  but  the  sale  pre-dates 
the  POR.  Petitioners  contend  that  the 
Department  has  provided  no 
explanation  as  to  why  it  has  included 
these  sales  in  its  analysis. 

Petitioners  contend  that  the  only 
practical  way  to  ensure  coverage  of 
subject  merchandise  is  by  examining  all 
CEP  sales.  Petitioners  argue  that  the 
Department  include  in  its  final  results 
all  sales  that  fall  within  the  POEL 

Respondents  state  that  there  is  no 
merit  to  petitioners'  suggestion  that  the 
Department's  preliminary  results  lead  to 
a  non-comprehensive  review  of 
resp^Midents'  sales.  They  contend  that 
petitioners'  argument  is  irrelevant  to  the 
issue  of  whether  sales  of  demonstrably 
non-subject  merchandise  are 
appropriately  subject  to  review.  Also, 
respondents  assert  that  petitioners'    . 
position  completely  ignores  the 
Department's  instructions  regarding 
what  sales  should  be  reported  in  an 
administrative  review. 

Respcmdents  note  that  they  reported 
all  CEP  sales  consistent  with  the 
instructions  of  the  Department's 
questionnaire.  Respondents  assert  that 
the  Department's  questionnaire 
instructions  ensure  that  reviews  are 
comprehensive  and  that  no  sales  of 
subject  merchandise  go  unreviewed. 

Further,  respondents  contend  that 
petitioners'  arguments  regarding  which 
sales  are  included  and  excluded  from 
the  Department's  review  is  inaccurate. 
They  state  that  in  accordance  with  the 
Department's  reporting  instructions,  all 
C0>  sales  of  subject  merchandise  are 
included  in  the  E)epartment's  initial 
review  or  in  subsequent  reviews. 

Respondents  argue  that  petitioners' 
position  on  the  reporting  of  CEP 
transactions  includes  types  of  sales  that 
are  not  covered  by  the  Department's 
questionnaire  as  they  involve  neither 
POR  entries  nor  post-importation  POR 
sales.  Respondents  state  that  the 
Depfirtment  will  review  these  sales  in 
the  period  in  which  entered.  They  also 
argue  that  the  Department's 
questionnaire  instructions  do  not  cover 
CEP  entries  made  during  the  POR  but 
with  a  date  of  sale  after  the  POR. 
Respondents  c(mtend  that  these  are 
precisely  the  type  of  transactions,  as 
recognized  in  Gray  Portland  Cement,  for 
which  the  data  required  to  calcidate 
CEP  are  not  necessarily  available  at  the 
time  of  responding  to  a  questioimaire 
for  the  period  in  which  the  merchandise 
entered. 


Finally,  respondents  argue  that 
petitioners  have  no  basis  for  alleging 
that  the  sales  will  not  be  examined 
because  the  corresponding  entries  will 
have  been  liquidated  at  the  time  of  the  _ 
second  adminfstrative  review.  They 
argue  under  a  master-list  approach,  the 
entries  in  the  prior  review  period  will 
not  be  liquidated  until  the  sale  occurs 
and,  even  if  they  are  liquidated  on  a 
simplified  assessment  t>asis,  the  sale  of 
subject  merchandise  could  be  pertinent 
to  a  subsequent  review  for  purposes  of 
determining  a  duty  assessment  rate  and 
duty  deposit  rate. 

Department's  Position:  The 
Department  disagrees  with  petitioners 
that  the  Department  did  not  make  a 
comprehensive  examination  of  all 
relevant  sales  or  entries  in  the 
preliminary  results.  The  Department 
closely  examined  respondents' 
submission  of  sales/entries  data  in  this 
review,  including  specifically 
addressing  this  issue  in  its  December  1, 
1995  supplemental  questionnaire  and 
conducting  verifications  in  both  the 
home  market  and  the  United  States.  The 
Department  verified  that  respondents 
correcUy  reported  the  quantity  and 
value  of  subject  merchandise  piusuant 
to  the  Department's  questioniuire 
instructions.  The  questionnaire 
instructed  that  respondents  were  to 
"(rjeport  each  U.S.  sale  of  merchandise 
entered  for  consumption  during  the 
POR  except  (1)  for  EP  sales,  if  you  do 
not  know  the  entry  dates,  report  each 
transaction  involving  merchandise 
shipped  during  the  POR;  and  (2)  for  CEP 
sales  made  after  imp>ortation,  report 
each  transaction  that  has  a  date  of  sale 
within  the  POR"  (emphasis  in  original). 
The  Department  found  that  respondents 
correctly  reported  the  quantity  and 
value  of  their  home  market  and  U.S. 
sales  consistent  with  the  questionnaire 
instructions. 

CEP  sales  made  after  importation  will 
be  examined  by  the  Department  in  the 
POR  in  which  they  are  sold  consistent 
with  the  questionnaire  instructions.  As 
indicated  in  Gray  Portland  Cement  and 
NSK,  these  are  the  type  of  CEP 
transactions  for  which  the  data  required 
to  calculate  CEP  may  not  be  available  at 
the  time  of  responding  to  the 
Department's  questionnaire  because  the 
sale  occurs  after  the  period  of  review. 
We  also  disagree  with  petitioner's  claim 
that  CEP  sales  made  during  the  POR  but 
entered  after  the  POR  (i.e.,  after  sale) 
will  not  be  examined.  These  sales  are 
not  covered  by  the  Department's 
questionnaire  instructions  for  this 
review,  as  they  do  not  involve  POR 
entries  or  post-importation  POR  sales. 
The  Department  will  review  these  sales 
in  the  POR  in  which  they  are  entered 


Federal  Register  /  Vol.  61.  No.  177  /  Wednesday,  September  tl,  1996  /  Notices  47877 


into  the  United  States,  if  a  review  is 
requested.  While  the  Department  has 
some  latitude  to  examine  POR  sales  in 
lieu  of  examining  POR  entries,  it  is  not 
necessary  to  do  so  when  the  sale  occurs 
prior  to  entry.  For  example,  respondents 
reported,  and  the  Department  included 
in  this  review,  CEP  transactions  in 
which  the  merchandise  entered  during 
the  POR  but  was  sold  before  the  POR 
(i.e.,  prior  to  entry)  pursuant  to  the 
Department's  questiotmaire 
instructions. 

Consequently,  the  Department 
disagrees  with  petitioners'  view  that 
there  has  been  an  incomplete 
examination  of  sales  and  entries  during 
this  review.  Respondents  accurately 
reported  their  U.S.  sales  during  the  POR 
pursiiant  to  the  questionnaire 
instructions  issued  by  the  Department 
and  the  information  was  fully  verified. 
Petitioners'  scenarios  of  CEP  sales  and 
entries  not  examined  in  this  review 
were  either  non-subject  merchandise 
under  section  771(25)  of  the  Act  or  are 
subject  merchandise  that  will  be 
examined  by  the  Department  in  any 
future  reviews. 

Comment  3:  Petitoners  argue  that  the 
Department's  decision  in  the 
preliminary  results  to  exclude  sales 
during  the  POR  where  the  entries 
preceded  the  POR  would  invite 
manipulation  of  the  dumping  laws.  In 
addition,  petitioners  contend  that  if 
respondents  can  avoid  a  finding  of 
dumping  on  sales  following  issuance  of 
an  antidumping  order  merely  by  linking 
those  sales  with  entries  made  prior  to 
the  POR.  linkage  will  become  common 
as  a  way  to  avoid  dumping  duties. 
Consequently,  petitioners  argue  that  the 
linkage  of  values  and  entries  would 
invite  respondents  to  send  in  as  much 
merchandise  as  possible  before  a 
preliminary  determination  and  sell  that 
merchandise  during  futvue  years  at 
dimiped  prices  without  recourse. 

Petitioners  note  that  in  their  letter  to 
the  Department  of  February  21, 1996, 

they  indicated  that  there  was  price 

discrimination  by  respondents  on  CEP 
sales  that  entered  the  U.S.  prior  to 
suspension  of  liquidation  when 
compared  to  PC^  sales.  Petitioners 
assert  that  the  Department's  policy  of 
linking  sales  with  entries  permits 
dumping  practices  that  would  cause  a 
domestic  manufacturer  to  lose  business 
because  of  price  discrimination  during 
the  POR.  Consequently,  petitioners 
contend  that  the  purpose  of  the 
antidimiping  laws  in  remedying  price 
discrimination  taking  place  during  the 
POR  would  be  effectuated  by  the 
imposition  of  an  antidumping  margin 
that  took  accoimt  of  the  unfair  pricing, 
even  if  the  duties  applied  only  to  POR 


entries  and  were  used  to  establish  future 
cash  deposit  rates. 

Petitioners  assert  that  the  critical  ' 
circumstances  provision  of  the  statute 
would  not  prohibit  manipulation.  They 
contend  that  by  law,  a  finding  of  critical 
drcimistances  is  predicated  on  a 
number  of  statutory  factors,  including 
not  only  massive  imports  of  the 
merchandise,  knowledge  that  dimiping 
is  occurring,  and  a  finding  by  the 
International  Trade  Commission  (ITC) 
that  the  imports  arelikely  to  undermine 
the  antidvunping  order.  Thus, 
petitioners  contend  that  critical 
circumstances  findings  go  not  only  to 
the  question  of  import  surges  prior  to  a 
preliminary  decision  but  to  resultant 
serious  injury — a  finding  that, 
petitioners  assert,  is  rarely  made  by  the 
ITC.  Petitioners  also  contend  that  the 
critical  circumstances  provision  does 
not  have  anything  to  do  with  dumping 
practices  in  sales  that  occur  after  the 
investigation.  Accordingly,  petitioners 
claim  that  the  Department  cannot  rely 
on  the  critical  circimistances  provision 
as  a  means  of  addressing  this  price 
manipulation  problem  with  its  approach 
in  the  preliminary  results. 

Petitioners  contend  that  the 
Department  should  recognize  that 
examination  of  CEP  sales  is  critical  not 
only  to  assessment  of  duties  on  past 
entries,  but  also  to  the  establishment  of 
a  cash  deposit  rate.  Petitioners  argue 
that  the  cash  deposit  rate  should  reflect 
respondent's  pricing  practices  during 
the  POR.  Petitioners  state  that  failure  to 
examine  sales  that  relate  to  pre-POR 
entries  will  ignore  potentially 
significant  price  discrimination  during 
the  POR  merely  because  respondents 
beat  the  preliminary  determination  by 
their  shipments. 

Respondents  contend  that  there  is  no 
manipulation  of  the  antidumping  laws, 
as  all  subject  merchandise  is  reviewed 
by  the  Department,  in  accordance  with 
its  reporting  instructions. 

Respondents  assert  that  the  exclusion 
fit)m  review  of  sales  of  jMe-suspension 
entries  requires  a  rigorous 
demonstration  of  verifiable  linkage 
between  the  particiUar  entries  being 
excluded  and  their  subsequent  sale. 
Respondents  believe  that  linkage  will 
not  become  the  rule  because  the 
majority  of  respondents  do  not  and 
cannot  maintain  the  necessary 
information  and  records  to  do  so. 
Respondents  claim  that  the  Department 
has  recognized  this  situation  citing 
Proposf^  Regulations  at  7316. 

Respondents  also  point  out  that  the 
critical  circumstances  provision  of  the 
statute  is  designed  to  prevent 
manipulation.  Furthermore, 
respondents  note  that  the  Department 


did  not  find  critical  circumstances  in 
the  LTFV  investigation  (see  Final 
Detennination  of  Sales  at  Less  than  Fair 
Value:  Certain  Stainless  Steel  Wire  Rods 
from  France,  58  FR  68865,  68868 
(December  29,  1993)). 

Respondents  ai^gue  that  petitioners' 
assertions  that  the  Department's 
approach  will  invite  price  manipulation 
have  nothing  to  with  this  case. 
Respondents  claim  that  petitioners 
failed  to  establish  any  price 
discrimination  between  subject  and 
non-subject  merchandise  [i.e.  those 
sales  that  entered  prior  to  suspension  of 
Uquidation)  during  this  review. 
Respondents  assert  that  the  prices 
charged  for  all  CEP  sales  examined  by 
petitioners  were  virtually  identical. 
Consequently,  respondents  contend  that 
they  did  not  engage  any  price 
discrimination. 

Respondents  also  urge  the  Department 
to  reject  petitioners'  suggestion  that 
dumping  margins  should  be  calculated 
on  non-subject  merchandise  for 
purposes  of  establishing  a  cash  deposit 
rate  for  futiue  entries.  Respondents 
assert  that  it  is  inappropriate  to  use 
sales  of  non-subject  merchandise  for 
deposit  rate  purposes,  in  that  such  sales 
do  not  represent  a  fair,  reasonable  or 
ac~^ irate  basis  to  gauge  estimated  duties 
wLach  is  the  very  ptirpose  of  the  cash 
deposit 

Finally,  respondents  argue  that  the 
remedial  purpose  of  the  antidumping 
law  in  no  way  supports  the  examination 
of  non-subject  merchandise. 
Respondents  contend  that  they  changed 
their  behavior  as  a  consequence  of  the 
LTFV  investigation.  They  argue  that  the 
law  contemplates  that  the  dimiping 
margins  (if  any)  calculated  by  the 
Department  should  accurately  reflect 
respondent's  behavior  regarding  subject 
merchandise,  not  the  pricing  practices 
during  the  POR  that  include  non-subject 
merchandise. 

Department's  Position:  We  disagree 
with  petitioners  that  the  Department's 
decision  in  the  preliminary  results 
would  invite  manipulation  of  the 
dumping  law.  We  do  not  agree  with 
petitioners'  contention  that  linkage 
would  encourage  other  respondents  to 
flood  the  U.S.  market  with  merchandise 
prior  to  a  preliminary  determination.  As 
we  stated  in  our  preliminary  results,  the 
exclusion  of  sales  of  merchandise 
entered  prior  to  suspension  of 
liquidation  requires  that  a  respondent 
must  demonstrate,  to  the  satisfaction  of 
the  Department,  the  linkage  between  the 
entry  and  the  sale.  This  stringent 
requirement,  coupled  with  the 
provisions  on  critical  circumstances, 
eliminates  a  significant  risk  of 
manipulation.  See,  e.g.  Certain 
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Corrosion-Resistant  Carbon  Steel  Flat 
Products  from  Australia;  Preliminary 
Results  of  Attidumping  Duty 
Administrative  Review,  60  FR  42507 
(1995)  (the  Department  did  not  exclude 
certain  sales  because  the  respondent 
was  unable  to  link  the  sales  to  specific 
pre-suspension  entries). 

We  disagree  with  petitioners' 
contention  t]|at  linkage  would 
encourage  dumping  as  most  producers 
would  not  have  the  necessary  linkage 
information  that  would  meet  the 
Department't  requirement  in  a 
verification.  In  fact  the  necessary 
linkage  has  been  demonstrated  in  only . 
one  case.  (See  High-Tenacity  Rayon 
Filament  Yafn,  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review,  59  FR  32181,  (June  22, 1994)). 

We  examiiled  the  issue  of  potential 
manipulatioa  throughout  the 
proceeding  as  well  as  at  our  sales 
verifications  of  respondents.  We  found 
no  evidence  of  "paired  sales,"  where  the 
price  of  that  $ale  that  entered  prior  to 
suspension  of  liquidation  was  priced 
lower  than  the  simultaneous  sales  of  the 
same  merchandise  to  the  same 
customer.  We  reviewed  petitioners' 
February  21, 1996  submission  to  the 
Department  concerning  alleged  price 
manipulatioQ  by  respondents  as  well  as 
respondents'  rebuttal  submission  of 
February  22.  1996.  After  examining  the 
issue,  we  foi^d  no  evidence  that 
respondents  were  engaged  in  price 
manipulation  with  sales  of  pre-POR 
entries  (see  Final  Analysis 
MemoranduiD). 

We  also  di$agree  with  petitioners' 
arguments  concerning  critical 
circumstances  in  this  review.  The 
requirements  of  the  critical 
circumstancQs  provision  demonstrate 
that  Congress  only  intended  that  entries 
made  prior  to  the  LTFV  preliminary 
determination  be  covered  under  very 
specific  circiimstances.  In  the  LTFV 
investigation,  the  Department  fotmd  no 
critical  circu|nstances  warranting 
inclusion  of  tuch  entries. 

We  also  disagree  with  petitioners' 
assertion  tha<  the  Department's 
approach  results  in  an  inappropriate 
cash  deposit  rate.  As  discussed  above, 
merchandise  proven  to  have  entered  the 
United  State^  prior  to  the  suspension  of 
hquidation  (^d  in  the  absence  of  an 
affirmative  critical  circimistances 
findjhg)  is  not  subject  to  merchandise 
within  the  meaning  of  section  771(25)  of 
the  Act.  Sales  of  non-subject 
merchandise  are  not  an  appropriate 
basis  for  the  Elepartment  to  estimate  the 
duties  that  will  be  due  on  future  entries 
of  subject  merchandise. 

Comment  4:  Petitioners  contend  that 
the  Departmeiit  should  not  segregate 


home  market  channels  of  distribution 
for  piuposes  of  product  group  averaging. 
Petitioners  state  that  the  statute  and 
proposed  regulations  provide  for  the 
derivation  of  averaging  groups  only  for 
U.S.  sales  in  investigations.  Petitioners 
note  that  Section  777A(d)  of  the  statute 
was  modified  by  the  Uruguay  Roimd 
Agreement  Act  (URAA)  to  require  the 
averaging  of  U.S.  prices  of  investigations 
(see,  19  U.S.C.  1677A(d)(l)).  Petitioners 
also  state  that  under  the  Statement  of 
Administrative  Action  (SAA),  the 
averaging  of  U.S.  price  vsrith  respect  to 
groups  of  comparable  merchandise  is 
limited  only  to  the  investigation  phase 
of  the  proceeding  (see,  SAA  at  p.  843). 
In  addition,  petitioners  state  that  the 
statutory  section  pertaining  to  averaging 
in  reviews  says  nothing  about  the 
averaging  of  comparable  merchandise  in 
the  home  market  based  on  factors 
relating  to  regions  or  customers. 

Petitioners  efrgue  that  the  Department 
has  erroneously  extended  this  concept 
to  averaging  of  home  market  prices  in 
administrative  reviews.  Petitioners  state 
that  neither  the  plain  language  of  the 
statute  nor  the  Statement  of 
Administrative  Action  contemplates 
extension  of  the  product  averaging 
concept  to  reviews. 

Petitioners  argue  that  the  Department 
has  already  determined  in  this  review 
that  sales  in  the  home  market  comprise 
a  single  level  of  trade  based  on  common 
functions  in  both  channels.  Thus, 
petitioners  contend  that  the  Department 
cannot  distingmsh  between  its  channels 
of  distribution  as  different  levels  of 
trade  for  product  group  averaging. 
Petitioners  also  state  that  the  channels 
of  distribution  are  not  distinct  based  on 
the  class  of  customer,  as  all  home 
market  sales  are  to  end  users.  Petitioners 
argue  that  the  manner  in  which  the  sales 
are  made — either  fzora  inventory  or 
direct  from  factory — provide  no  basis  to 
distinguish  these  alleged  "channels,"  as 
all  sales  are  shipped  direct  from  the 
factory.  Consequently,  petitioners  allege 
that  there  is  no  basis  to  segregate  home 
market  sales  in  product  group  averaging 
based  on  these  "channels  of 
distribution." 

Petitioners  also  assert  that  the 
I>ep€urtment  cannot  rely  on  the  "class  of 
customer"  to  distinguish  averaging 
groups.  They  claim  that  all  sales  are  to 
end  users  and  do  not  involve  different 
points  in  the  claim  of  distribution  of  the 
prodtict.  Petitioners  note  that  in  past 
cases,  the  Department  has  differentiated 
between  sales  to  distributors  and  end- 
users,  recognizing  that  sales  at  different 
points  in  a  chain  of  commerce  may 
reflect  difiierent  functions  and/or 
different  pricing  practices.  In  support  of 
their  position,  petitioners  cite  Final 


Determination  of  Sales  at  Less  Than 
Fair  Value:  Canned  Pineapple  Fruit 
from  Thailand,  60  FR  29553  (Jime  5, 
1995)  and  Final  Determination  ofSal^ 
at  Less  Than  Fair  Value:  Certain  Car6on 
and  Alloy  Steel  Wire  Rod  from  Canada. 
59  FR  18791. 18794  (April  20,  1994). 

Petitioners  argue  that  the  "channels" 
of  trade  are  not,  in  fact,  different 
channels  of  distribution  but  merely 
reflect  different  sales  entities  that 
undertake  the  same  role.  In  the  past, 
petitioners  contend  that  the  Department 
has  differentiated  between  different 
sales  entities  that  undertake  the  same 
role  (see.  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Stainless  Steel 
Bar  from  Spain,  59  FR  66931,  66936 
(December  28. 1994)). 

Consequently,  petitioners  state  that 
there  is  no  legal  or  facttial  justification 
for  segregating  averaging  groups  based 
on  whether  the  sale  was  made  by 
Imphy/Ugine-Savoie  or  by  an  agent  of 
the  wholly-owned  joint  venture.  Ugine- 
Service.  Accordingly,  petitioners  argue 
that  the  Department  should  eliminate 
channels  of  distribution  as  a  factor  in  its 
product  averaging  groups. 

Respondents  agree  that  the 
Department  inappropriately  included  a 
preference  for  matching  U.S.  sales  to 
home  market  sales  in  the  channel  of 
distribution  which  the  Department 
deemed  "most  comparable  to  that  in 
which  the  U.S.  transaction  was  made." 
Respondents  contend  that  having 
determined  that  all  home  market  sales 
were  at  the  same  level  of  trade-,  the 
Department  should  not  have  truncated 
its  analysis  of  sales  of  the  foreign  like 
product.  Respondents  assert  that  the 
Department  should  have  conducted  its 
matching  exercise  on  the  lutsis  of 
contemporaneous  sales  within  the  level 
of  trade,  without  excluding  sales  based 
upon  distribution  channel.  Respondents 
contend  that  the  IDepartment's  approach 
subordinated  physical  comparability  to 
a  criterion  (distribution  channel]  which 
has  no  foundation  in  the  statute  and, 
hence,  which  should  not  have  been 
employed.  They  state  that  the 
Departeaent's  elevation  of  distribution 
chaimel  over  physical  characteristics  is 
inappropriate  imder  the  antidumping 
law.  Respondents  assert  that  the  cotirts 
have  made  clear  that  selecting  proper 
product  matches  based  on  physical 
characteristics  lies  at  the  heart  of  a  fair 
dumping  comparison  (see  Timkpin  Co. , 
V.  United  States.  630  F.  Supp.  1327, 
1336  (Crr  1986)  and  Hussey  Copper, 
Ltd.  v.  United  States,  No.  95-145  at  6 
(GIT  1995)).  Respondents  argue  that  in 
making  its  comparison,  the 
Department's  matching  of  U.S.  and 
home  market  sales  must  be  based  on  the 
closest  identity  of  physical 
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characteristics  (see  Hussey  Copper,  Ltd. 
V.  United  States,  No.  95-145  at  6  (OT 
1995)).  Respondents  state  that  any 
channel  of  distribution  choice  is 
irrelevant  to  the  proper  selection. 
Consequently,  respondents  contend  that 
the  Department's  final  results  should  be 
based  on  comparisons  of 
contemporaneously  sold,  identical 
merchandise  within  the  level  of  trade 
being  compared  and,  if  identical 
merdiandise  was  not  sold,  the  most 
similar  merchandise 
contemporaneously  soki  within  that 
level  of  trade  should  be  utilized. 

However,  if  the  Department  should 
regard  EP  sales  as  more  comparable  to 
sales  by  Imphy/Ugine-Savoie. 

Department's  Position:  We  agree  with 
petitioners  and  respondents  that  the 
Department  should  not  use  home 
market  chaimels  of  distribution  for 
purposes  of  product  group  averaging  in 
its  calculation  of  normal  value  in  this 
administrative  review.  The  Department 
indicated  in  the  SAA  that  in 
determining  which  sales  to  include  with 
a  particular  average,  "Commerce  will 
consider  factors  it  deems  appropriate, 
such  as  the  physical  characteristics  of 
the  merchandise,  the  region  of  the 
country  in  which  the  merchandise  is 
sold,  the  time  period,  and  class  of 
customer  involved."  SAA  at  842.  See 
also.  Proposed  Regulations  at  7349. 
However,  that  section  of  the  SAA  is 
discussing  the  average-to-average 
methodology  in  investigations.  With  the 
exception  of  the  contemporaneity  rule 
in  section  777A(d)(2),  neither  the  statute 
nor  the  SAA  provides  any  gixidance  of 
what,  if  any,  factors  should  be 
considered  when  averaging  in  reviews. 
The  facts  of  this  case  do  not  warrant 
averaging  by  channel  of  distribution. 

Consequently,  for  the  final  results,  we 
have  not  segregated  home  market 
channels  of  distribution  for  purposes  of 
product  group  averaging  of  normal 
values  to  compare  to  U.S.  prices. 
Instead,  after  correcting  the  model 
match  program  (see  commenfe),  we 
have  taken  the  identical  and  similar 
merchandise  matches  generated  by  the 
model  match  program  and  attempted  to 
match  with  contemporaneous  sales 
within  the  same  level  of  trade.  If  we 
found  no  contemporaneous  identical 
merchandise  within  the  same  level  of 
trade,  we  matched  without  regard  to 
level  of  trade. 

Comment  5:  Petitioners  allege  the 
Department's  level  of  trade  analysis  and 
decision  to  grant  a  CEP  oBset  is 
fundamentally  flawed  and  not 
consistent  with  the  law.  They  assert  that 
the  Department  was  incorrect  in 
analyzing  CEP  sales  for  level  of  trade 
purposes  with  an  adjusted  price  that 


deducts  U.S.  sellii^  expenses. 
Petitioners  contend  that  there  is  no  legal 
justification  for  adjusting  the  CEP  to 
deduct  actual  U.S.  selling  expenses 
incurred  in  selling  the  merchandise 
prior  to  determining  at  what  level  of 
trade  the  sale  is  made.  They  claim  that 
the  statute  says  nothing  about  an 
adjusted  CEP  for  level  of  trade  purposes, 
but  that  the  statute  merely  sets  forth  the 
factors  the  agency  must  consider  in 
detennining  whether  an  adjustment  for 
di^erences  in  levels  of  trade  is 
appropriate. 

Petitioners  note  that  the  Department, 
in  its  preamble  to  the  Proposed  Rules, 
sUted  that  we  vdll  look  at  the  CEP  as 
adjusted  but  will  look  at  the  EP  and 
normal  value  (NV)  price  as  unadjusted 
for  levels  of  trade.  Petitioners  assert  that 
by  making  the  U.S.  CEP  level  of  trade 
a  "constructed"  or  "adjusted"  level  of 
trade  but  NV  sales  "unconstructed"  or 
imadjusted,  the  Department  is  beginning 
its  analysis  with  an  apples-and-oranges 
comparison  that  is  inconsistent  with 
law  and  longstanding  agency  practice  to 
"make  a  fair  comparison  of  sales  in  the 
two  markets  by  reconstructing  prices  at 
a  specific  conunon  point  in  the  chain  of 
commerce,  when  the  merchandise  is 
leaving  the  factory  gates."  (See 
PoTcelain-on-Steel  Cooking  Ware  from 
Mexico,  58  FR  43327,  43330  (August  16. 
1993)  and  AOC  International,  Inc.  v. 
United  States.  713  F.2d  1568.  1572  (Fed. 
Cir.  1983).  cerf.  denied,  465  U.S.  1022 
(1984)). 

Petitioners  note  that  by  law,  the 
starting  price  for  a  CEP  sales  is  the  price 
offered  to  an  unaffiliated  purchaser  in 
the  United  States  and  they  contend  that 
the  Department  cannot  alter  the 
statutory  definition  of  CEP  sales  merely 
to  ease  its  ability  to  make  a  level  of  trade 
adjustment. 

Petitioners  also  assert  that  if  the 
Department  does  not  use  the  imadjusted 
starting  price  for  CEP  sales  just  as  it 
does  for  EP  and  normal  value  sales,  the  . 
Department  will  establish  a  system 
whereby  sales  that  are  made  in  the  same 
fashicm  in  both  the  U.S.  and  home 
markets  will  not  be  regarded  as  the  same 
level  of  trade.  Petitioners  contend  this 
approach  is  unreasonable  and  illogical. 
Tliey  note  that  the  Department  used  the 
same  alleged  incorrect  CEP  deduction 
methodology  in  Aramid  Fiber  Fanned  of 
Poly  Para-Phenylene  Terephthalamide 
from  the  Netherlands:  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review,  61  FTl  15766, 
15768  (April  9,  1996). 

Petitioners  also  contend  that  the 
Department  should  not  rely  solely  on 
selling  functions  as  the  determinant  of 
whether  different  levels  of  trade  exist. 
Petitioners  state  that  the  statute  sets 


forth  two  Victors — selling  functions  and 

price  distinctions — as  the  basis  for 
determining  whether  an  adjustment  for 
differences  in  levels  of  trade  should  be 
granted  (see  19  U.S.C.  1677b)(a)(7)). 
Petitioners  argue  that  the  statute  does 
not,  however,  state  that  levels  of  trade 
themselves  are  based  on  selling 
functions.  Petitioners  continue  that  the 
term  "level  of  trade"  is  not  new,  but  has 
been  subject  to  much  litigation  and  has 
consistently  been  defined  as  the  point  in 
the  chain  of  conunerce  that  a  sale  is 
made,  such  as  the  wholesale,  retail  v 
end-user  level.  In  support  of  their 
position,  petitioners  cite  NAR  S.p.A.  v. 
United  States,  13  CTT  82,  707  F.  Supp. 
553,  556  (1989).  Petitioners  argue  that 
based  on  this  definition  and  the  facts  of 
record,  the  Department  should  treat  all 
U.S.  sales  as  a  single  level  of  trade. 

Petitioners  argue  that  if  the 
Department  persists  in  its  assumption 
that  section  772(d)  adjustments  to  CEP 
must  be  nxade  to  place  CEP  on  an  equal 
basis  as  EP,  then  the  Department  cannot 
conclude  that  having  made  these 
adjustments  the  CEP  and  EP  sales  reflect 
different  levels  of  trade,  as  the  entire 
purpose  of  the  adjustment  was  to  render 
the  CEP  and  EP  prices  as  comparable. 

Respondents  contend  that  petitioners' 
challenges  to  the  Department's 
methodology  for  analyzing  level  of  trade 
and  the  decision  to  grant  a  CEP  offset 
are  without  merit.  Respondents  assert 
that  the  methodology  used  by  the 
Department  for  analyzing  level  of  trade 
is  consistent  with,  and  required  by,  the 
law.  They  contend  that  the  DepartoMnt 
properly  conducted  its  examination  of 
the  CEP  level  of  trade  based  on  the  price 
after  adjustments  under  section  772(d), 
i.e.,  looking  at  the  selling  functions 
pertoTmed  by  the  foreign  exporters  in 
selling  to  MAC,  an  affiliated  U.S.  super- 
distributor,  and  to  end-users  in  the 
home  market.  Respondents  argue  that 
the  Department  conducted  a  careful  and 
thorough  analysis  of  selling  functions 
and  properly  determined  that  Imphy 
and  Ugine-Savoie  assumed  significantly 
different  and  more  selling  functions  for 
home  market,  sales  to  end-users,  which 
constitutes  a  more  advanced  level  of 
trade  than  the  CEP  sales.  Respondents 
state  that  pursuant  to  section 
773(a)(7)(b),  the  Department 
appropriately  granted  a  CEP  offset. 

Department's  Position:  We  agree  with 
respondents.  As  described  in  our  recent 
Preliminary  Results  of  Antidumping 
Duty  Administrative  fleviews  of 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  France,  Germany,  Italy. 
Japan,  Romania,  Singapore.  Thailand 
and  the  United  Kingdom,  61  FR  35713 
(July  8, 1996),  the  Department's  position 
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is  that  it  will,  to  the  extent  practicable, 
calculate  normal  value  (NV)  based  on 
sales  at  the  ^ame  level  of  trade  as  the 
U.S  sales.  Vfhen  the  Department  is 
unable  to  find  sales  of  the  foreign  like 
product  in  the  comparison  market  at  the 
same  level  of  trade  as  the  U.S.  sale,  the 
Department  may  compare  the  U.S.  sale* 
to  sales  at  a  different  level  of  trade  in 
the  comparison  market. 

In  accordance  with  section 
773(aK7)(A).of  the  Act.  if  sales  at 
allegedly  different  levels  of  trade  are 
compared,  the  Department  will  adjust 
the  NV  to  account  for  the  difference  in 
level  of  trade  if  two  conditions  are  met. 
First  there  must  be  differences  between 
the  actual  selling  activities  performed 
by  the  exporter  at  the  level  of  trade  of 
the  U.S.  sale)  and  the  level  of  trade  of  the 
comparison  tearket  sales  used  to 
determine  NV.  Second,  the  differences 
must  affect  price  comparability  as 
evidenced  by  a  pattern  of  consistent 
price  difiierences  between  sales  at  the 
difference  levels  of  trade  in  which  NV 
is  determined. 

Section  773(a)(7)(B)  of  the  Act 
establishes  that  a  CEP  "offset"  may  be 
made  when  two  conditions  exist:  (1)  NV 
is  established  at  a  level  of  trade  which 
constitutes  a  more  advanced  stage  of 
distribution  than  the  level  of  trade  of  the 
CEP;  and  (2). the  data  available  do  not 
provide  an  appropriate  basis  for  a  level- 
of-trade  adjivtment. 

In  implementing  these  principles  in 
this  review,  we  issued  a  supplemental 
questionnaire  on  December  13, 1995 
concerning  level  of  trade.  We  asked 
respondents  to  explicitly  state  what 
speidfic  differences  and  similarities 
there  were  La  selling  functions  and/or 
support  services  between  all  channels  of 
distribution  in  the  home  market  and  the 
United  States. 

In  order  to  determine  whether 
separate  levels  of  trade  actually  existed 
within  or  between  the  U.S.  and  home 
markets,  we  reviewed  the  selling 
activities  associated  with  each  channel 
of  distribution  claimed  by  the 
respondents.  However,  the  starting 
point  for  our  analysis  was  the  separate 
channels.  Therefore,  we  did  not  rely 
solely  on  selling  activities. 

Pursuant  to  section  773(a){7)(BKi)  of 
the  Act  and  the  SAA  at  827.  in 
identifying  levels  of  trade  for  EP  and 
home  market  sales  we  considered  the 
selling  functions  reflected  in  the  starting 
price  before  any  adjustments.  For  CEP 
sales,  we  considered  only  the  selUng 
activities  reflected  in  the  constructed 
price,  i.e.  after  the  expenses  and  profit 
were  deducted  under  section  772(d)  of 
the  Act.  Whenever  sales  were  made  by 
or  through  aa  affiliated  company  or 
agent,  we  coasidered  all  selling 


activities  of  both  affiliated  parties, 
except  for  those  selling  activities  related 
to  the  expenses  deducted  under  section 
772(d)  of  the  Act  in  CEP  situations. 

In  reviewing  the  selling  functions 
reported  by  the  respondents,  we 
examined  all  types  of  selling  functions 
and  activities  reported  in  respondents' 
January  18,  1996  supplemental  response 
on  level  of  trade.  In  analyzing  whether 
separate  levels  of  trade  existing  in  this 
review,  we  found  that  no  single  selling 
function  was  sufficient  to  warrant  a 
separate  level  of  trade  in  the  home 
market  (see  Proposed  Regulations  at 
7348). 

In  determining  whether  separate 
levels  of  trade  existed  in  or  between  the 
U.S.  and  home  market,  the  Department 
considered  the  level-of-trade  claims  of 
respondents.  To  test  the  claimed  levels 
of  trade,  we  analyzed  the  selling 
activities  associated  with  the  channels 
of  distribution  respondents  reported. 
We  determined  that  fewer  and  diffiarent 
selling  functions  were  performed  for 
CEP  sales  to  MAC  than  for  home  market 
sales  to  end-users.  In  addition,  we  found 
that  the  home  market  sales  involved  a 
more  advanced  stage  of  distribution  (to 
end-users)  as  compared  to  respondents' 
CEP  sales  in  the  United  States 
(distributor). 

In  this  review  there  were  no  sales  of 
the  foreign  like  product  in  the  home 
market  at  the  same  level  of  trade  as  that 
of  the  CEP  sales.  Therefore,  we 
examined  whether  a  level-of-trade 
adjustment  was  appropriate. 

We  disagree  with  petitioners  that 
there  is  no  evidence  of  any  commercial 
differences  or  distinct  selling  functions 
between  the  claimed  two  levels  of  trade 
in  the  U.S.  market.  For  the  U.S.  market, 
respondents  reported  two  levels  of 
trade:  (1)  sales  to  end  users  through 
MAC  (EP  sales);  and  (2)  sales  to 
distributors  through  MAC.  Techalloy 
and  US&A  (CEP  sales).  The  Department 
examined  and  verified  the  selling 
fimctions  performed  for  both  levels  of 
trade.  As  we  indicated  in  our 
preliminary  results,  we  found  that  the 
selling  functions  were  sufficiently 
different  in  customer  sales  contacts, 
technical  services,  inventcny 
maintenance,  computer  systems  and 
administrative  functions  to  warrant  two 
levels  of  trade  in  the  United  States. 

We  disagree  with  petitioners' 
contention  that  the  Department  should 
base  the  level  of  trade  on  the  starting 
price  of  CEP  sales.  As  we  discussed  in 
the  commentary  of  the  Proposed 
Regulations  at  7347,  the  Department 
believes  that  this  position  is  not 
supported  by  the  statute  or  the  SAA, 
and  that  it  is  neither  reasonable  nor 
logicaL  First,  the  statue  clearly  defines 


CEP  as  a  U.S.  price  "as  adjusted" 
(Section  772(b)  of  the  Act).  Moreover,  if 
the  starting  price  is  used  for  all  U.S.     , 
sales,  the  Department's  ability  to  make 
meaningful  comparisons  at  the  same 
level  of  trade  (or  appropriate 
adjustments  for  differences  in  levels  of 
trade)  would  be  severely  imdermined  in 
cases  involving  CEP  sales.  Using  the 
starting  price  to  determine  the  level  of 
ti^de  of  both  EP  and  CEP  sales  would 
restilt  in  a  finding  of  different  levels  of 
trade  for  an  EP  an  EPA  and  a  CEP  sale 
adjusted  to  a  price  tbat  reflected  the 
same  selling  functions.  Accordingly,  the 
Department  will  .follow  the  commentary 
of  the  proposed  regiUations  which 
specify  that  the  level  of  trade  analyzed 
for  EP  sales  is  that  of  the  starting  price, 
and  for  CEP  sales  it  is  the  constructed 
level  of  trade  of  the  price  after  the 
deduction  of  U.S.  selling  expenses  and 
profit. 

Comment  6:  Petitioners  contend  that 
the  Department's  product  concordance 
computer  program  is  flawed  and  does 
not  compare  U.S.  sales  to  the  most 
similar  merchandise  in  accordance  with 
the  methodology  that  the  Department 
intended  to  use.  Petitioners  note  that 
they  do  not  disagree  with  the  proposed 
comparisons  or  the  hierarchy  and  they 
agree  that  a  focus  on  a  hierarchy  of 
grade,  diameter  and  further  processing 
is  consistent  with  the  approach  adopted 
in  the  imderlying  investigation. 

However,  petitioners  afiege  that  the 
program  had  the  foUowlng  errors:  (1) 
The  program  failed  to  search  for 
differences  in  further  processing  before 
searching  for  different  grades;  (2)  the 
product  match  program  failed  to  search 
for  differences  in  (Uameters  before 
searching  for  different  grades;  (3)  the 
program  ignored  similar  grade 
comparisons  and  substituted  non- 
similar  grade  comparisons;  (4)  where 
similar  grade  comparisons  were  not 
possible,  the  program  selected 
dissimilar  merchandise  rather  than 
relying  on  constructed  value;  and  (5)  the 
program  inlproperly  rejected  similar 
comparison  sales  because  the 
Depcutment  compared  home  market 
variable  manufacturing  costs  stated  in 
cost  per  kilogram  to  VJS.  variable 
manufactiuing  costs  stated  in  cost  per 
poimd  for  purposes  of  the  20  percent 
difference-in-merchandlse  analysis. 

Respondents  agree  that  the 
Department's  model  match  computer 
program  did  not  properly  match  U.S. 
sales  to  the  identical  or  most  similar 
merchandise  sold  in  the  home  market. 
Respondents  agree  with  petitioners  that 
the  E)epartment  should  use  the  same 
model  matching  methodology  that  the 
Department  used  in  the  LTFV 
investigation.  Respondents  contend  that 
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the  Department  should  match  identical 
U.S.  and  home  market  products  by 
control  niunber  (CXDNNUM),  before 
matching  similar  products.  Respondent 
notes  that  to  identify  identical  products, 
Imphy  used  its  internal  product  code 
and  Ugine-Savoie  used  its  commercial 
grade  and  internal  product  code,  in 
addition  to  the  Department's  specified 
characteristics  (i.e.,  grade,  diameter,  and 
further  processing).  Therefore, 
respondents  urge  the  Department  to 
correct  the  ministerial  error  in  the 
model  match  program  and  rely  on 
CX)NNUMs  to  identify  and  match 
identical  products. 

Department's  Position:  We  agree  with 
both  p^tioners  and  respondents,  in 
part,  that  the  Department's  model 
computer  program  did  not  match 
products  as  we  intended.  We  have 
corrected  the  errors  for  the  final  residts. 
For  the  final  results,  we  have  used  the 
model  match  methodology  used  by  the 
Department  in  the  LTFV  investigation 
and  are  therefore  using  respondents' 
CONNUMs  to  match  identical  products. 
The  Department  confirmed  the  accuracy 
of  respondents'  reported  home  market 
and  U.S.  CDNNUMs,  product  codes  and 
physical  characteristics  of  the  products 
at  verification. 

For  those  U.S.  sales  that  do  not  have 
an  identical  match  in  the  home  market, 
the  model  match  program  identifies 
similar  matches  using  the  following 
three  physical  criteria:  the  grade  of  the 
wire  rod,  the  diameter  and  whether  the 
product  was  further  processed  or  not. 
The  Department's  model  match  program 
matches  similar  products  by  grade  using 
the  identical  or  most  simikur  grade  as 
indicated  in  Appendix  3  of  the  January 
11, 1996  supplemental  response  and  the 
product  matching  hierarchy  as 
described  in  Appendix  4  of  the  same 
January  11, 1996  supplemental 
response. 

We  disagree  with  petitioners  that  the 
Department's  model  match  program 
failed  to  search  for  difierences  in  further 
processing  or  diameters  before  searching 
for  different  grades.  The  program  did 
search  for  differences  in  further 
processing  or  diameters;  however,  the 
error  in  the  difference  in  merchandise 
portion  of  the  program  resulted  in 
erroneous  comparisons  in  the  model 
match  that  made  it  appear  that  the 
program  did  not  search  for  differences 
in  further  processing  or  diameters  before 
searching  for  different  grades.  We  have 
corrected  this  error  for  the  final  results. 

Conunent  7:  Petitioners  contend  that 
the  Department  should  apply  facts 
available  to  recalculate  imputed  credit 
for  certain  U.S.  sales  with  unrepcwted 
payment  dates,  by  relying  on  the  date  of 
the  final  results  of  this  review  as  the 


date  of  payment,  as  the  Department  did 
in  the  underlying  investigation. 
Petitioners  also  assert  that  when  date  of 
payment  is  not  reported  because 
payment  has  not  been  made,  the 
Department's  long-standing  practice  has 
been  to  use  the  date  of  the  final 
determination  as  the  surrogate  for  the 
date  of  payment  hi  support  of  their 
position,  petitioners  cite  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Hot-Rolled  Carbon 
Steel  Flat  Products.  Certain  Cold-Rolled 
Carbon  Steel  Flat  Products,  and  Certain 
Cut-to-Length  Carbon  Steel  Plate  from 
Belgium,  58  FR  37083  (July  9.  1993)  and 
Final  Detennination  of  Sales  at  Less 
Than  Fair  Value  Certain  Stainless  Steel 
Wire  Rod  from  France.  58  FR  68865, 
68871  (December  29, 1993). 

Department's  Position:  We  agree  with 
petitioners  and  we  have  used  the  date 
of  the  final  results  as  date  of  payment 
for  those  U.S.  sales  when  there  is  no 
reported  date  of  payment,  consistent 
with  Dei>artment  practice.  (See  Carbon 
Steel  Flat  Products  from  Belgium  and 
Certain  Stainless  Steel  Wire  Rods  from 
France). 

Comment  8:  Petitioners  allege  that  the 
E>epartment  erroneously  treated  marine 
insurance  expenses  as  an  indirect 
seUing  expense.  Petitioners  contend  that 
these  expenses  should  be  treated  as 
movement  charges,  as  the  Department 
did  in  the  underlying  investigation  and 
consistent  with  the  Department's 
normal  practice. 

Department's  Position:  We  agree  with 
petitioners  and  have  corrected  the  error 
for  the  final  results. 

Comment  9:  Petitioners  allege  that  the 
Department  made  the  following 
ministerial  errors:  (1)  The  Department 
feiiled  to  include  cost  of  manufactiue  in 
calculating  constructed  value;  (2)  the 
Department  failed  to  convert  the  CEP 
offset  from  French  fitmcs  to  U.S.  dollars; 

(3)  the  Department  failed  to  cap  the  CEP 
offset  by  the  amount  of  indirect  selling 
expenses  incurred  in  the  United  States; 

(4)  the  Department  failed  to  include 
inventory  carrying  expenses  in  its 
calculation  of  total  U.S.  indirect  selling 
expenses;  (5)  the  Department  failed  to 
subtract  respondents'  repacking 
expenses  from  U.S.  price;  (6)  the 
Department  failed  to  subtract  movement 
expenses  fiom  net  home  mariiet  price 
for  its  sales  below-cost  analysis;  and  (7) 
the  Department  failed  to  subtract  home 
market  indirect  selling  expenses  fix>m 
home  market  prices  in  conducting  its 
arm's  length  test. 

Department's  Position:  We  agree  with 
petitioners  with  the  exception  of  point 
seven  (subtraction  of  home  market 
indirect  selling  expenses  from  home 
market  prices  for  the  arm's  length  test). 


In  calculating  the  net  home  maiicet  price 
used  for  the  arm's  length  test,  the 
Department  deducts  direct  selling 
expenses,  discounts  and  rebates, 
movement  e^qMtises  and  packing  from 
the  home  market  gross  unit  price.  There 
is  no  deduction  for  indirect  selling 
expenses  in  the  arm's-length  test. 

Comment  10:  Respondents  allege  that 
the  Department  incorrectly  converted 
the  quantity  fields  for  U.S.  sales  by 
dividing  the  quantity  when  it  should 
have  multiplied  the  quantity  field  by  the 
poimds  to  kilogram  conversion  factor. 

Department's  Position:  We  agree  and 
have  corrected  this  error  for  the  final 
results. 

Comment  11:  Respondents  aUege  that 
the  Department  should  not  have 
deducted  indirect  selling  expenses 
incurred  in  France  in  its  calculation  of 
CEP.  Respondents  claim  that  Section 
772(d)(1)  of  the  antidumping  law  does 
not  provide  for  the  deduction  of  indirect 
selling  expenses  incurred  in  the  home 
market  as  they  do  not  represent 
expenses  "associated  with  economic 
activities  occurring  in  the  United 
States."  Respondents  also  note  that  the 
Department's  proposed  antidumping 
regulations  confinn  that  indirect  selling 
expenses  inciured  in  the  home  market 
for  sales  to  an  affihated  importer  are  not 
expenses  within  the  meaning  of  section 
772(d)(1).  Respondents  claim  the 
commentary  makes  a  clear  distinction 
between  expenses  associated  with 
selling  to  the  affiliated  reseller  in  the 
United  States  and  those  expenses  made 
to  the  affiUated  reseller's  unaffiliated 
customer. 

Petitioners  disagree  with  respondents' 
comment  that  the  Deptartment 
incorrectly  calculated  CEP  by  deducting 
all  selUng  expenses,  regardless  of  where 
incurred.  Petitioners  argue  that  the  plain 
language  of  section  772(d)(1)  requires 
the  Department  to  deduct  all  expenses 
that  relate  to  U.S.  sales.  Petitioners 
contend  that  this  provision  has  been 
interpreted  by  the  courts  to  require  the 
deduction  of  the  types  of  indirect  selling 
expenses  incurred  by  the  foreign 
producer  outside  of  the  United  States,  hi 
support  of  their  position,  petitioners  cite 
Sj7ver  Reed  America.  Inc.  v.  United 
States.  683  F.  Supp.  1393, 1397  (OT 
1988).  Petitioners  allege  that  the  new 
statute  did  not  change  this  fundamental 
requirement  and,  indeed,  the  legislative 
history  and  the  SAA  show  clear 
legislative  intent  not  to  change  the 
c^culation  of  CEP  from  prior  law  (see, 
SAA  at  823-4;  S.  Rep.  No.  412, 103d 
Cong.  2d  Sess.  At  63  (1994).  Petitioners 
argue  that  based  on  the  plain  language 
of  the  statute,  the  agency  may  not 
construe  another,  ambiguous  sentence 
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in  the  SAA  to  limit  CEP  deduction  to 
those  incuixed  in  the  United  States. 

Departmerit's  Position:  We  agree  with 
respondents,  in  part.  The  Department 
does  not  de4uct  indirect  expenses 
incurred  in  selling  to  the  affiliated  U.S. 
importer  under  section  772(d]  of  the 
Act.  See  No^ce  of  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Certain  Pasta  from  Holy.  61  FR  30326, 
30352  (June  14.  1996).  As  stated  clearly 
in  the  SAA,  and  as  required  by  the  WTO 
antidimiping  agreement,  that  provision 
only  permits  deduction  of  expenses 
associated  With  economic  activities 
occurring  in  the  United  States.  See  SAA 
at  823:  Antidumping  Agreement,  article 
2.4.  Ffowever,  some  of  the  respondents' 
indirect  expenses  incurred  in  the  home 
market  are  a^rtually  associated  with 
economic  activities  in  the  United  States. 
Specifically,  UabiUty  insurance 
purchased  in  France  is  associated  with 
U.S.  economic  activities  to  the  extent  it 
covers  subject  merchandise  while 
warehoused  in  the  United  States.  On  the 
other  hand,  some  indirect  expenses 
involved  in  this  case  relate  solely  to  the 
sale  to  the  affiliated  importer.  For 
example,  inventory  carrying  costs 
inciured  prior  to  exportation  relate 
solely  to  \he  isale  to  the  affiliated 
importer.  Fu^er,  unlike  the  situation 
in  Pasta  front  Italy,  the  inventory 
carrying  costs  in  the  present  case  were 
not  verified  to  relate  exclusively  to  the 
product  sold  to  the  imaffiliated 
purchaser  in  the  United  States.  Finally, 
contrary  to  petitioners'  contention,  the 
URAA  changed  the  deductions  in  CEP 
situations.  SAA  at  823.  Therefore,  cases 
addressing  pte-URAA  practice  are  not 
applicable. 

Comment  12:  Respondents  allege  that 
the  Department  erroneously  fiailed  to 
take  into  consideration  freight  charges 
borne  by  customers  in  the  U.S.  market 
in  the  calculation  of  EP  and  CEP. 
Respondents;  claim  that  the  Department 
should  correct  this  apparent  ministerial 
error  by  adding  freight  revenue  tb  price. 

Department's  Position:  We  agree  with 
respondents  and  have  corrected  this 
error  for  the  $nal  resiilts. 

Comment  1 3:  Respondents  claim  that 
the  Department  overstated  total  profit  by 
failing  to  take  into  account  imputed 
expenses  (credit  expenses  and  inventory 
carrying  costs)  in  total  expenses  used  to 
calculate  total  actual  profit. 
Respondents  note  that  the  Department 
took  imputed  expenses  into  accoimt  in 
its  calculation  of  CEP  and  normal  value. 
They  argue  that,  to  the  extent  that 
imputed  expenses  are  considered 
expenses  for  that  purpose,  by  definition, 
they  are  also  expenses  within  total 
expenses  pursuant  to  section 
772(f)(2)(C).  Consequently*  respondents 


argue  that  the  Department  should 
correct  this  error  in  its  final  results  of 
review  and  either  include  imputed 
expenses  in  the  total  expenses  deducted 
from  total  revenue  used  in  calculating 
total  actual  profit  or  eliminate  their 
deduction  in  determining  CEP  and 
normal  value. 

Petitioners  argue  that  the  Deptutment 
correctly  calculated  excluded  expenses 
from  the  expenses  used  to  calculate  total 
actual  profit.  Petitioners  note  that  the 
Department  based  its  profit  calculations 
on  the  actual  total  revenues  and  the 
actual  expenses  reported  by  respondents 
for  subject  merchandise.  Petitioners 
contend  where  the  Department  relies  on 
actxial  expenses  in  its  calculation,  the 
use  of  imputed  expenses  is  unnecessary 
and  unwarranted.  Also,  petitioners 
argue  that  including  the  imputed  credit 
and  inventory  carrying  expenses  as 
respondents  requested,  would  double- 
count  interest  e^^nses. 

Department's  Position:  We  agree  with 
petitioners.  It  is  the  Department's  policy 
to  base  the  calculation  of  profit  for  CEP 
sales  on  actual  revenues  and  expenses 
that  are  listed  on  the  company's  audited 
financial  statements.  Section  772(f)(1) 
and  772(f)(2)(D)  state  that  the  profit 
shall  be  an  amoimt  determined  by 
multiplying  the  total  actual  profit  by  the 
applicable  percentage  and  that  the  total 
actual  profit  means  the  total  profit 
earned  by  the  foreign  producer, 
exporter,  and  affiliated  parties.  In 
calculating  the  per  unit  cost  figures,  the 
Department  has  included  net  interest 
expense.  Therefore,  the  Department 
does  not  need  to  include  imputed 
interest  expenses  in  the  profit 
calculation  since  we  have  already 
accounted  for  actual  interest  in 
computing  "actual  profit"  imder  section 
772(f)(1).  When  the  Department 
allocates  a  portion  of  the  actual  profit  to 
each  U.S.  (JiP  sale,  we  have  included 
imputed  credit  and  inventory  carrjring 
costs  as  part  of  the  total  U.S.  expenses 
allocation  factor.  This  methodology  is 
consistent  with  Section  772(f)(1)  of  the 
statute  which  defines  "total  United 
States  Expenses"  as  the  total  expenses 
described  under  section  772(d)  (1)  and 
(2).  Such  expenses  include  both 
imputed  credit  and  inventory  carrying 
costs. 

Comment  14:  Respondents  contend 
that  the  Department  should  not  have 
included  indirect  selling  expenses 
incurred  in  France  in  the  total  United 
States  expenses  used  to  calcidate  CEP 
profit.  Respondents  state  that  indirect 
selling  expenses  inctured  in  the  home 
market  are  not  expenses  encompassed 
within  section  772(d)(1)  of  the 
antidiunping  law.  Accordingly, 
respondents  argue  that  for  the  same 


reasons  that  these  expenses  should  also 
not  be  deducted  fi-om  CEP  (see 
Comment  11),  they  should  also  not  be 
treated  as  U.S.  expenses  to  which  profit 
is  to  be  allocated  pursuant  to  section 
772(d)(3). 

Petitioners  argue  that  the  relevant 
expenses  under  section  772(d)(1)  are  all 
selling  expenses  related  to  U.S.  sales, 
regardless  of  where  incurred. 
ConsequenUy,  petitioners  contend  that 
the  Department's  decision  in  the 
preliminary  results  to  account  for  all 
direct  and  indirect  selling  expenses  in 
the  CEP  profit  calculations  is  correct 
and  should  be  maintained  for  the  final 
result. 

Department's  Position:  We  agree  with 
respondents  in  part  to  the  extent  these 
expenses  are  not  part  of  the  772(d)(1) 
adjustment  (see  comment  11),  they 
should  also  not  be  included  in  U.S. 
expenses  for  purposes  of  calculating 
CEP  profit 

Comment  15:  Respondents  allege  that 
the  Department  inadvertentiy  overstated 
normal  value  by  double-counting  U.S. 
commissions  in  its  drciunstances  of  sale 
adjustment  to  normal  value  for  EP  sales. 
Respondents  also  contend  that  the 
Department  double-covmted  selling  and 
packing  expenses  and  that  the 
Department  neglected  to  apply  the  CEP 
ofiset  when  basing  NV  on  constructed 
value. 

Petitioners  agree  with  respondents 
that  the  Department  double-counted 
commissions  and  should  correct  the 
ministerial  error. 

Department's  Position:  We  agree  and 
have  corrected  these  errors  for  the  final 
results. 

Comment  16:  Respondents  contend 
that  the  Department's  proposed  duty 
assessment  methodology  is  impractical 
and  uimecessarily  burdensome. 
Respondents  claim  in  view  of  their 
verified  linkage  of  entities  to  sales,  the 
Department  is  in  a  position  to  issue 
assessment  instructions  on  a  master  list 
approach  in  this  review.  Respondents 
note  that  the  Department's  commentary 
to  the  Proposed  Regulations 
acknowledged  that  linking  sales  to 
entries  results  in  the  most  precise 
determination/assessment  of 
antidumping  duties. 

At  the  same  time,  respondents  state 
that  they  recognize  that  the  Department 
may  prefer  not  to  proceed  with  a  master 
list  approach,  for  its  own  convenience 
and  diat  of  the  U.S.  Customs  Service.  In 
that  event,  respondents  state  that  they 
would  not  object  to  the  ad  valorem 
assessment  rate  approach  set  forth  in  the 
Department's  proposed  regulations 
provided  that  the  rate  is  not  constructed 
based  on  transactions  involving  entries 
of  non-subject  merchandise  (i.e.. 
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merchandise  outside  the  scope  of  the 
SSWR  order  because  it  entered  prior  to 
the  suspension  of  liquidaticm). 
Respondents  assert  that  encompassing 
sales  of  entities  which  are  not  subject  to 
the  antidumping  duty  order  in  this 
review  in  the  calculation  of  the  duty 
assessment  rate  would  grossly  distort 
the  margin  calculation  and  resultant 
duties. 

Respondents  assert  that  the  proposed 
methodology  contemplates  calculating 
an  individual  duty  assessment  amount 
for  EP  transactions  and  a  duty 
assessment  rate  for  CEP  transactions. 
Respondents  argue  that  the  proposed 
duty  assessment  rate  methodology  for 
EP  transactions  is  entirely  unnecessary 
since  MAC  is  the  only  importer. 
Therefore,  respondents  argue  there  is  no 
need  to  distinguish  between  EP  and  CEP 
sales.  They  contend  that  the  Departnient 
should  either  compute  a  uniform  duty 
assessment  amount  or  rate,  based  upon 
the  sales  quantity  or  the  entered  value 
of  the  sale  reviewed,  as  applicable,  if  it 
opts  for  a  simplified  assessment 
approach. 

Petitioners  state  that  the  assessment 
instructions  are  consistent  with  the 
Department's  past  practice  of  assessing 
duties  on  entered  values  and  also 
consistent  with  the  proposed 
regiUations.  In  support  of  their  position, 
petitioners  cite  Antifriction  Bearings 
(Other  Than  Tapered  Roller  Bearings) 
and  Parts  Thereof  from  the  Federal 


Republic  of  Germany,  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  56  FR  31692.  31693-5,  and 
31698—701  (July  11, 1991);  and 
Proposed  Regulations  at  7316  and  7364. 
Petitioners  contend  that  the  only 
justifiable  reason  to  rely  on  entries 
rather  than  sales  is  if  the  Department 
can  tie  all  entries  with  sales  and  assess 
sale-specific  duties  on  POR  entries. 
Petitioners  claim  that  where 
respondents  cannot  derive  dumping 
margins  on  all  POR  entries  as  is  true  in 
this  review,  the  use  of  a  imiform 
assessment  rate  in  lieu  of  sales-specific 
rates  is  a  reasonable  alternative  for  the 
Department.  However,  petitioners  state 
that  given  this  approach,  the  most 
accurate  manner  of  determining  the 
magnitude  of  dumping  during  the  POR 
is  based  on  an  examination  of  all  CEP 
sales,  not  entries,  which  petitioners 
claim  is  consistent  with  the 
Department's  normal  practice  and  its 
proposed  regulations. 

Department's  Position:  We  agree  with 
petitioners  that  our  assessment 
instructions  are  consistent  with  those 
described  in  our  Proposed  Regulations 
at  7316.  As  the  Depairtment  discusses  in 
its  commentary  in  the  Proposed 
Regulations,  section  351.212(b)(1)  of  the 
proposed  regulations  provides  that  the 
Department  normally  will  calculate  a 
duty  assessment  rate  based  on  sales 
reviewed,  and  will  apply  those  rates  to 
entries  made  during  the  review  period. 


This  is  consistent  with  past  practice  and 
has  been  upheld  by  the  courts.  See, 
Antifriction  Bearings  from  France,  et  al., 
60  FR  10900. 10902  (1995);  Koyo  Seiko 
V.  United  States,  796  F.  Supp.  1526. 
1529  (OT  1992).  hi  all  cases,  this  will 
result  in  the  assessment  of  duties  on 
merchandise  entered  during  the  review 
period.  To  the  extent  possible,  these 
assessments  will  be  specific  to  each 
importer,  because  the  amount  of  duties 
assessed  should  correspond  to  the 
degree  of  dumping  reflected  in  the  price 
paid  by  each  importer.  In  this  review, 
all  subject  merchandise  was  imported 
by  MAC,  an  affiUated  distributor  of  the 
respondents. 

We  disagree  with  petitioners' 
contention  that  the  only  reason  to  rely 
on  entries  rather  than  sales  is  if  the 
Department  can  tie  all  entries  with 
sales.  As  we  stated  in  our  Proposed 
Rule,  it  is  the  Department's  beUef  that, 
except  in  imusual  situations,  it  should 
not  abandon  the  objective  of  assessing 
duties  on  the  basis  of  entries.  In  most 
antidiunping  proceedings,  it  is 
necessary  to  assess  duties  on  the  basis 
of  entries  in  order  to  maintain 
continuity  with  periods  of  no  review 
and  to  avoid  the  over-  or  under- 
collection  of  duties. 

Final  Results  t^  Reviews 

As  a  result  of  our  review,  we  have 
determined  that  the  following  margins 
exist: 


Manufacturer/exporter 

Time  period 

Margin  (per- 
cent) 

ImphyAJgine-Savoie — 

8/»9»-12/31/94  _.. 

10.06 

The  Department  shall  determine,  and 
the  Customs  service  shall  assess. 
antidumping  duties  on  all  appropriate 
entries.  Individual  difierences  between 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentages 
stated  above.  The  Department  will  issue 
appraisement  instructions  directly  to 
the  Customs  Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective,  upon 
publication  of  this  notice  of  final  results 
of  review  for  all  shipments  of  certain 
stainless  steel  wire  rods  from  France 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
pubUcation  date,  as  provided  for  by 
section  751(a)(1)  of  the  Act:  (1)  The  cash 
deposit  rates  for  the  reviewed 
companies  will  be  the  rates  for  those 
firms  as  stated  above  (ex:»pt  that  if  the 
rate  for  a  particular  product  is  de 
minimis  i.e.,  less  than  0.5  percent,  a 
cash  deposit  rate  of  zero  wall  be 


required  for  that  company);  (2)  for 
previously  investigated  companies  not 
Usted  above,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  or  the  original  investigation, 
but  the  manufactiuer  is,  the  cash    >• 
deposit  rate  will  be  the  rate  established 
for  the  most  recent  period  for  the 
manufacturer  of  the  merchandise;  and 
(4)  the  cash  deposit  rate  for  all  other 
manufacturers  or  exporters  will 
continue  to  be  24.51  percent  for 
stainless  steel  wire  rods,  the  all  others 
rate  established  in  the  LTFV 
investigations.  See  Amended  Final 
Determination  and  Antidumping  Duty 
Order:  Certain  Stainless  Steel  Wire  Rods 
from  France,  (59  FR  4022,  January  28, 
1994). 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 


publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibiUty 
imder  19  CFR  353.26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  tliis 
review  period.  Failiue  to  comply  with 
this  requirement  could  result  in  the 
Secretaiy's  presiunption  that 
reimbursement  of  antidiunping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  section  353.34(d)  of  the 
Department's  regulations.  Timely 
notification  of  retiim/destruction  of 
APO  materials  or  conversion  to  judicial 


47884  Federal  Register  /  Vol.  61,  No.  177  /  Wednesday,  September  11,  1996  /Notices 


protective  order  is  hereby  requested. 
Failure  to  con^Iy  with  the  regulations 
and  the  terms  bf  an  APO  is  a 
sanctionable  violfltion. 

This  adminietrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  US.C.  1675(a)(1))  and  19 
CFR  353.22. 

Dated:  SepterAbw  3, 1996. 
Robert  S.  LaRuaa, 
Acting  Assistant  Secretary  for  Import 
Administration. 
IFR  Doc.  96-23334  Filed  9-10-96;  8:45  am] 

MUJNQ  COM  lS1«-06-M 

1 

AURA,  Inc.;  Notic*  Decision  on 
Application  for  Duty-Free  Entry  of 
Scientific  Instrument 

This  is  a  decision  pursuant  to  Section 
6(c)  of  the  Educational,  Scientific,  and 
Cultural  Materials  Importation  Act  of 
1966  (Pub.  L.  19-651.  80  Stat  897;  15 
CFR  part  301).  Related  records  can  be 
viewed  between  8:30  AM  and  5:00  FM 
in  Room  4211,  U.S.  Department  of 
Commerce,  1^  and  Constitution 
Avenue,  N.W.,  Washington,  D.C 

Docket  Number  96-074.  Applicant: 
The  Associati<)n  of  Universities  for 
Research  in  Aftronomy,  Inc., 
Washington,  DC  20036.  Instrument:  (2) 
8M  Optical  Telescope  Primary  Mirrors. 
Manufacturer}  REOSC  Optique,  France. 
Intended  Use:  See  notice  at  61  F% 
41774,  August  12, 1996.  Reasons;  The 
foreign  instrumentation  consists  of  two 
eight-meter  mirrors  with  (1)  image 
resolution  approaching  0.1  arcsec  at 
2.2{un  wavelength,  with  near  diffraction 
limited  imagiiig  at  longer  wavelengths, 
(2)  optical  im^es  of  <  0.3  arcsec  in  size 
and  (3)  a  contdbution  to  total  IR 
emissivity  of  :i  4% . 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  Value  to  the  foreign 
instrument,  iof  such  purposes  as  the 
instrument  is  (ntended  to  be  used,  is 
being  manufactured  in  the  United 
States. 

The  National  Optical  Astronomy 
Observatories  advises  that  (1)  these 
capabiUties  are  pertinent  to  the 
applicant's  intended  purpose  and  (2)  it 
knows  of  no  domestic  instrument  or 
apparatus  of  efiuivalent  scientific  value 
to  the  foreign  instrument  for  the 
applicant's  intended  use. 

We  know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  which  is  being 
manufactured  in  the  United  States. 
Franlc  W.  Craal, 

Director,  Statute  Import  Programs  Staff. 
(PR  Doc.  96-23108  Filed  9-10-96;  8:45  am] 
■■JJNO  OOOC  »1«-08-r 


The  Pennsylvania  State  University  et 
al.;  HoVkM  of  Consolidated  Decision  on 
Applications,  for  Duty-Free  Entry  of 
Scientific  Instruments 

This  is  a  decision  consolidated 
pursuant  to  Section  6(c>  of  the 
Educational,  Scientific,  and  Culttiral 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651.  80  Stat.  897;  15  CFR  part 
301).  Related  records  can  be  viewed 
between  8:30  AM.  and  5:00  P.M.  in 
Room  4211,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  N.W.,  Washington,  D.C. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instruments  described  below,  for  such 
purposes  as  each  is  intended  to  be  used, 
is  being  manufactured  in  the  United 
States. 

Docket  Number:  96-025.  Applicant: 
The  Pennsylvania  State  University, 
State  College,  PA  16804-0030. 
Instrument:  Mach-Zehnder 
Interferometer,  Model  OP35-4/0. 
Manufacturer:  UltraOptec  Inc.,  Canada. 
Intended  Use:  See  notice  at  61  FR 
28175,  June  4, 1996.  Reasons:  The 
foreign  instrument  provides  a  dual  beam 
configuration  for  in-  and  out-of-plane 
displacement  in  the  lOKhz — 35Mhz 
fiequency  range.  Advice  received  from: 
The  National  Aeronautics  and  Space 
Administration,  July  29, 1996. 

Docket  Number:  96-046.  Applicant: 
Smithsonian  Institution,  Washington, 
DC  20560.  Instrument:  Electron 
Microprobe,  Model  JXA-8900R. 
Afonu/acturer;  JEOL  Ltd.,  Japan. 
Intended  Use:  See  notice  at  61  FR 
28175,  June  4,  1996.  fleasons.- The 
foreign  instrument  provides  a  high 
accuracy  element  analysis  of  microarees 
with  (1)  a  depth  of  focus  of  ±lmm  at 
magnification  of  x  100  and  (2) 
secondary  electron  image  resolution  to 
5mm.  Advice  received  from:  The 
National  Institute  of  Standards  and 
Technology,  July  25, 1996. 

Docket  Number:  96-054.  Applicant: 
University  of  Georgia,  Triflon^GA 
31794.  /nstrument;  Ground 
Conductivity  Meter.  Model  EM38. 
Manufacturer:  Geonics  Ltd.,  Canada. 
Intended  Use:  See  notice  at  61  FR 
30221.  June  14, 1996.  Reasons:  The 
foreign  instrument  provides:  (1)  rapid 
survey  of  soil  conductivity  patterns  by 
not  using  ground  electrodes  and  (2) 
georeferencing  using  GPS.  Advice 
received  from:  The  Department  of 
Agriculture,  July  24, 1996. 

Docket  Number:  96-058.  Applicant: 
American  Museum  of  Natural  History, 
New  York,  NY  10024-5192.  Instrument: 
Electron  Microprobe,  Model  SX  100. 


Manufacturer:  Cameca,  France. 
Intended  Use:  See  notice  at  61  FR 

33902,  July  1, 1996.  Reasons:  The 
foreign  instrument  provides  high 
accuracy  element  analysis  of  microareas 
with  precise  point  analysis  electron 
imaging,  x-ray  mapping  and 
cathodoluminescence.  Advice  received 
from:  The  National  Institute  of 
Standards  and  Technology,  July  25, 
1996. 

Docket  Number:  96-064.  Applicant: 
University  of  California,  Davis,  Davis, 
CA  95616.  Instrument:  Magnetometer 
and  Demagnetizer.  Manufricturer: 
Molapin  Instruments,  United  Kingdom; 
Intended  Use:  See  notice  at  61  FR 

33903,  July  1, 1996.  Reasons:The 
foreign  instrument  provides  portability 
and  operability  in  harsh  environments 
to  measure  remanent  magnetism  in  rock 
samples  in  Antarctica.  Advice  received 
from:  The  U.S.  Geological  Survey. 
August  5, 1996. 

Tne  National  Aeronautics  and  Space 
Administration,  the  National  Institute  of 
Standards  and  Technology,  the 
Department  of  Agriculture  and  the  U.  S. 
Geological  Survey  advise  that  (1)  the 
capabilities  of  each  of  the  foreign 
instruments  described  above  are 
pertinent  to  each  applicant's  intended 
purpose  and  (2)  they  know  of  no 
domestic  instrument  or  apparatus  of 
equivalent  scientific  value  for  the 
intended  use  of  each  instnmient. 

We  know  of  no  other  instrument  or 
apparatus  being  manufactured  in  the 
United  States  which  is  of  equivalent 
scientific  value  to  any  of  the  foreign 
instruments. 
FranlcW.  Creel 

Director,  Statutory  Import  Programs  Staff. 
(FR  Doa  96-23104  Filed  9-10-96;  8:45  am] 

BHUNQ  COM  3S10-0S-P 


Ttie  Pennsylvania  Stale  University,  el 
al;  Notice  of  Consolidated  Decision  on 
Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

This  is  a  decision  consolidated 
pursuant  to  Section  6(c)  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651,  80  Stat.  897;  15  CFR  part 
301).  Related  records  can  be  viewed 
between  8:30  A.M.  and  5:00  P.M.  in 
Room  4211,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  N.W.,  Washington,  D.C. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
sdentific  value  to  the  foreign 
instruments  described  below,  for  such 
purposes  as  each  is  intended  to  be  used, 
is  being  manufactured  in  the  United 
States. 


Federal  Register  /  Vol.  61,  No.  177  /  Wednesday,  September  11,  1996  /  Notices 47ligg 


Docket  Number.  96-048.  Applicant 
U.S.  Department  of  Agriculture. 
Corvallis.  OR  97331-7102.  Instrument 
Mass  Spectrometer  System,  Model 
Europa  20-20.  Manufacturer.  Europa 
Scientific,  Inc.,  United  Kingdom. 
Intended  Use:  See  notice  at  61  FR 
30220,  June  14, 1996.  Beasons:  The 
foreign  instrument  provides  a  120" 
extended  geometry  magnetic  sector 
analyzer  and  a  120  position  autosampler 
for  solid  and  liquid  samples.  Advice 
received  from:  The  National  Institutes  of 
Health,  June  11, 1996. 

Docket  Number.  96-060.  Applicant 
University  of  Minnesota,  St.  Paul,  MN 
55108.  Instrument  EPR  Spectrometer. 
Manufacturer.  Bruker,  Germany. 
Intended  Use:  See  Notice  at  61  FR 
33902,  July  1,  1996.  Reasons:  The 
foreign  instnmient  provides:  (1)  a 
standard  rectangular  resonation  with  s/ 
n  330:1  using  weak  pitch  under 
standard  conditions,  (2)  field  accuracy 
better  than  800  mG  over  the  full  range 
and  (3)  a  liquid  helium  cryostat  variable 
between  3.8 — 300  K.  Advice  received 
from:  The  National  Institutes  of  Health, 
July  23, 1996.  "  .^ 

Docket  Number  96-062.  Applicant 
University  of  Oklahoma,  Norman,  OK 
73019.  Instrument  ESR  Spectrometer 
System.  Manufacturer.  Bruker 
Instnunents,  Germany.  Intended  Use: 
See  notice  at  61  FR  33902,  July  1, 1996. 
Reasons:  The  foreign  instnmient 
provides:  (1)  a  cavity  capable  of 
temperature  regulation  to  4°K  by  a 
liquid  helium  cooling  system  and  (2) 
acceptance  of  a  TM  110  cavity  that  is 
optimized  for  aqueous  solutions  in  200 
^  flat  cells.  Advice  received  from  The 
National  Institutes  of  Health,  July  23, 
1996. 

Docket  Number.  96-063.  Applicant 
University  of  Georgia,  Athens,  GA 
30602-2022.  Instrument  SIR  Mass 
Spectrometer,  Model  Delta  C. 
Manufacturer.  Finnigan  MAT,  Germany. 
Intended  Use:  See  notice  at  61  FR 
33902,  July  1, 1996.  Reasons:  The 
foreign  instrument  provides:  (1) 
sensitivity  of  1500  molecules  CO2  per 
mass  44  ion  under  He  flow  conditions, 
(2)  a  viscous  flow  dual  gas  inlet  and  (3) 
a  multi-element  multiple  collector 
system  with  6  Faraday  cujk  for  ^^c,  »'N, 
»80  and  34S  analysis.  Advice  received 
from:  The  National  Institutes  of  Health, 
July  23. 1996. 

The  National  Institutes  of  Health 
advises  in  its  memoranda  that  (1)  the 
capabilities  of  each  of  the  foreign 
instruments  described  above  are 
pertinent  to  each  applicant's  intended 
purpose  and  (2)  it  knows  of  no  domestic 
instrument  or  apparatus  of  equivalent 


scientific  value  for  the  intended  use  of 
each  instrument. 

We  know  of  no  other  instrument  or 
apparatus  being  manufactured  in  the 
United  States  which  is  of  equivalent 
scientific  value  to  any  of  the  foreign 
instruments.  .'  >-  ,r: 
Frank  W.Crari. 

Director,  Statutory  Import  Programs  Staff. 
IFR  Doc.  06-23106  Filed  9-10-96;  8:4S  am) 
BtUJNQ  COK  I61»-06-M 


University  of  California,  at  al.;  Notice  of 
Consolidated  Decision  on  Applications 
for  Duty-Free  Entry  of  Scientific 
Instruments 

This  is  a  decision  consolidated 
pursuant  to  Section  6(c)  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651,  80  Stat.  897;  15  CFR  part 
301).  Related  records  can  be  viewed 
between  8:30  AM.  and  5:00  P.M.  in 
Room  4211,  U.S.  Department  of   . 
Conunerce,  14th  and  Constitution 
Avenue,  N.W.,  Washington,  D.C. 

Ckjmments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instnunents  described  below,  for  such 
purposes  as  each  is  intended  to  be  used, 
is  being  manufactured  in  the  United 
States. 

Docket  Number:  96-044.  Applicant: 
Univeraity  of  California  at  Los  Angeles, 
Los  Angeles,  CA  90095-1547. 
Instrument:  Ti:Sapphire  Laser. 
Manufacturer:  MBP  Technologies,  Inc. 
Canada.  Intended  Use:  See  notice  at  61 
FR  28175,  June  4, 1996.  Reasons:  The 
foreign  instrument  provides:  (1)  a  pulse 
energy  of  500  mj/pulse  at  10  Hz,  (2)  a 
tunable  band  width  of  650  nm  to  1000 
nm  and  (3)  a  repetition  rate  of  10  Hz 
(maximum).  Advice  received  from:  A 
university-based  optical  science 
research  center.  August  2, 1996. 

Docket  Number  96-059.  Applicant 
Massachusetts  Institute  of  Technology, 
Cambridge,  MA  02139.  Instrument 
Electronic  Speckle  Pattern 
Interferometry  System,  Model  SI>-10-S. 
Manufacturer:  Newport  Instruments  AG, 
Switzerland.  Intended  Use:  See  notice  at 
61  FR  33902,  July  1, 1996.  Reasons:  The 
foreign  instrument  provides 
measurement  of  structural  deformations 
as  small  as  .05  mm  over  a  surface 
ranging  from  30  x  40  mm  to  500  x  600 
mm  for  use  in  an  active  noise 
supression  system.  Advice  received 
from:  A  domestic  manufacturer  of 
similar  equipment,  Aiigust  1. 1996. 

Docket  Number  96-050.  Applicant: 
University  of  Michigan,  Ann  Ajbor,  MI 
48109-2150.  Instrument:  (1)  Infrared 


Headway  Sensor  Systems.  Model  ODIN 
4F  MS.  Manufacturer:  Leica  AG. 
Switzerland.  Intended  Use:  See  notice  at 
61  FR  30220.  June  14. 1996.  Reasons: 
The  foreign  instrument  provides  long 
and  short  range  infrared  sensors,  a 
control  algonthm  and  a  driver  interface 
for  an  "intelligent"  cruise  control 
system  for  automobiles.  Advice  received 
from:  A  private  highway  safety  research 
organization,  August  1, 1996. 

l^e  private  organizations  we 
consulted  with  on  these  dockets  advise 
that  (1)  the  capabilities  of  each  of  the 
foreign  instruments  described  above  are 
pertinent  to  each  applicant's  intended 
purpose  and  (2)  they  know  of  no 
domestic  instnmient  or  apparatus  of 
equivalent  scientific  value  for  the 
intended  use  of  each  instrument. 

We  know  of  no  other  instrument  or 
apparatus  being  manufactured  in  the 
United  States  which  is  of  equivalent 
scientific  value  to  any  of  the  foreign 
instrummits. 
Frank  W.  Creel, 

Director.  Statutory  Import  Programs  Staff. 
[FR  Doc.  96-23105  Filed  9-10-96;  8:45  am) 
BHJJNQ  COM  SB10-0e-P 


[0-333-401] 

Cotton  Shop  Towels  From  Peru: 
Determination  Not  To  Terminate 
Suspended  Investigation 

agency:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTKM:  Notice  of  Determination  Not  To 
Terminate  Suspended  Investigation. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  notifying  the  public 
of  its  determination  not  to  terminate  the 
suspended  countervailing  duty 
investigation  of  cotton  shop  towels  from 
Peru. 

EFFECTIVE  DATE:  September  11, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rick  Johnson  or  Jean  Kemp,  Office  of 
AD/CVD  Enforcement.  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230; 
telephone:  (202)  482-3793. 

SUPPlfMENTARY  INFORMATION: 

Background 

On  August  2, 1996,  the  Department 
published  in  the  Federal  Register  (61 
FR  40408)  its  intent  to  terminate  the 
suspended  investigation  on  cotton  shop 
towels  from  Peru.  In  accordance  with 
section  355.25(d)(4)(iii)  of  the 
Department's  regulations,  the  Secretary 
of  Commerce  will  conclude  that  a 
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suspension  Agreement  is  no  longer  of 
interest  to  interested  parties  if  no 
domestic  interested  party  (as  defined  in 
sections  355.2  (i)(3),  (i)(4),  (i)(5),  and 
(i)(6)  of  the  regulations)  objects  to  the 
Department't  intent  to  tenmnate  a 
suspended  investigation. 

Within  the  specified  time  firame,  we 
received  froiti  a  domestic  interested 
party  (MillilcBn  &  Company)  an 
objection  to  bur  intent  to  terminate  the 
suspended  iavestigation.  Therefore, 
because  the  requirements  of  19  CFR 
355.25(d)(4)(jLii)  have  not  been  met,  we 
will  not  temjinate  the  suspended 
investigation. 

This  deter«iination  is  in  accordance 
with  19  CFR  355.25(d)(4). 

Dated:  September  5. 1996. 

Roland  L.  MKDonald. 

Acting  DeputyAssistant  Secmtary, 
Enforcement  Group  ID. 

IFR  Doc.  96-2)233  Filed  9-10-96;  8:45  am] 

■UMQ  OOOf  Mio-oe-p 


[C-421-e01] 

Standard  Chrysanthamutns  From  th« 
Neth«rtands]  Final  Results  of 
Countervailing  Duty  Administrative 
nvviewe        i 

AQENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Comm«ce. 

ACTION:  Notice  of  Final  Results  of 
Coimtervailieg  Duty  Administrative 
Reviews. 

SUMMARY:  Oq  May  6, 1996,  the 

Department  df  Commerce  (the 
Department)  published  in  the  Federal 
Register  (61  FR  20406)  its  preliminary 
results  of  administrative  reviews  of  the 
countervailidg  duty  order  on  standard 
chrysanthemums  from  the  Netherlands 
for  the  periods  January  1, 1992  through 
December  31|  1992  and  January  1, 1993 
through  Decdnber  31, 1993.  We  have 
completed  these  reviews  and  determine 
the  net  subsidies  to  be  0.43  percent  ad 
valorem  for  the  period  January  1, 1992 
through  Dec^nber  31. 1992,  and  0.80 
percent  ad  vttlorem  for  the  period 
January  1. 1993  through  December  31, 
1993.  The  Department  will  instruct  the 
Customs  Service  to  assess 
countervaihi^  duties  as  detailed  in  the 
Final  Results  of  Reviews  section  of  this 
notice. 

EFFECTIVE  DAtE:  September  11, 1996. 
FOR  FURTHER  INFORMA-HON  CONTACT: 
Lorenza  Olivis  or  Anne  D'Alauro, 
Import  Admitiistration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 


Washington.  D.C  20230;  tel^hone: 
(202) 482-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  May  6, 1996,  the  Department 
published  in  the  Federal  Register  (61 
FH  20406)  the  preliminary  results  of  its 
administrative  reviews  of  the 
countervailing  duty  order  on  standard 
chrysanthemimis  from  the  Netherlands 
(Preliminary  Results).  We  invited 
interested  parties  to  comment  on  the 
pfeliminary  results.  The  Floral  Trade 
Council,  petitioner,  and  the  Government 
of  the  Netherlands  (CON),  respondent, 
submitted  both  case  and  rebuttal  briefs. 
The  Department  has  now  completed 
these  administrative  reviews  in 
accordance  with  section  751  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act). 

The  periods  covered  by  the  reviews 
were  January  1, 1992  through  December 
31, 1992  and  January  1, 1993  through 
December  31, 1993.  These  reviews  were 
conducted  on  an  aggregate  basis  and 
involve  13  programs. 

Applicable  Statute  and  Regulations 

The  Department  is  conducting  these 
administrative  reviews  in  accordance 
with  section  751(a)  of  the  Act.  Unless 
otherwise  indicated,  all  citations  to  the 
statute  and  to  the  Department's 
regulations  are  in  reference  to  the 
provisions  as  they  existed  on  December 
31,  1994.  However,  references  to  the 
Department's  Countervailing  Duties; 
Notice  of  Proposed  Rulemaking  and 
Request  for  Public  Comments,  54  FR 
23366  (May  31, 1989)  (Proposed 
Regulations),  are  provided  solely  for 
further  explanation  of  the  Department's 
cotmtervailing  duty  practice.  Although 
the  Department  has  withdrawn  the 
particular  rulemaking  proceeding 
pursuant  to  which  the  Proposed 
Regulations  were  issued,  the  subject 
matter  of  these  regulations  is  being 
considered  in  connection  with  an 
ongoing  rulemaking  proceeding  which, 
among  other  things,  is  intended  to 
conform  the  Department's  regulations  to 
the  Uruguay  Round  Agreements  Act. 
See  60  FR  80  (Jan.  3. 1995). 

Scope  of  the  Reviews 

Imports  covered  by  these  reviews  are 
shipments  of  Dutch  standard 
chrysanthemums.  Such  merchandise  is 
classifiable  under  item  number 
0603.ljp.70  of  the  Harmonized  Tariff 
Schedule  (HTS).  The  HTS  item  number 
is  provided  for  convenience  and 
Customs  purposes.  The  written 
description  remains  dispositive. 


Analysis  of  Programs 

Based  on  our  analysis  of 
questionnaire  responses,  verification, 
and  written  comments  from  the 
interested  parties,  we  determine  the 
following:  _,    ^ 

L  Programs  Confarring  SBhddieg 

A.  Programs  Previously  Determined  To 
Confer  Subsidies 

1.  Aids  for  the  Creation  of  Cooperative 
Organizations 

In  the  preliminary  results,  we  found 
that  this  program  conferred 
coimtervailable  benefits  on  the  subject 
merchandise.  We  received  no  conmients 
on  our  preliminary  results,  and  our 
findings  remain  imchanged  in  these 
final  results.  On  this  basis,  the  net 
subsidy  for  this  program  is  0.07  percent 
ad  valorem  for  1992  and  0.04  percent  ad 
valorem  for  1993. 

2.  Glasshouse  Enterprises  Program 

In  the  preliminary  results,  we  found 
that  this  program  conferred 
countervailable  benefits  on  the  subject 
merchandise.  We  received  no  comments 
on  our  preliminary  results,  and  our 
findings  remain  unchanged  in  these 
final  results.  On  this  basis,  the  net 
subsidy  for  this  program  is  0.17  percent 
ad  valorem  for  1992  and  0.09  percent  ad 
valorem  for  1993. 

'  3.  Aids  for  the  Reduction  of  Glass 
Surface 

In  the  preliminary  results,  we  found 
that  this  program  conferred 
coimtervailable  benefits  on  the  subject 
merchandise.  We  received  no  comments 
on  our  preliminary  results,  and  our 
findings  remain  imchanged  in  these 
final  results.  On  this  basis,  the  net 
subsidy  for  this  program  is  less  than  - 
0.005  percent  ad  valorem  for  1992  and 
less  than  0.005  percent  ad  valorem  for 
1993. 

4,  Steam  Drainage  System 

In  the  preliminary  results,  we  found 
that  this  program  conferred 
coimtervailable  benefits  on  the  subject 
merchandise.  We  received  no  comments 
on  our  preliminary  results,  and  our 
findings  remain  unchanged  in  these 
final  results.  On  this  basis,  the  net 
subsidy  for  this  program  is  less  than 
0.005  percent  ad  valorem  for  1992  and 
less  than  0.005  percent  ad  valorem  for 
1993. 

B.  New  Program  Found  to  Confer 
Subsidies  Stimulation  for  the  Innovation 
of  Electric  Energy  Program 

In  the  preliminary  results,  we  found 
that  this  program  conferred  benefits  on 
the  subject  merchandise*  Our  analysis  of 
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the  comments  submitted  by  the 
interested  parties,  summarized  below, 
has  not  led  us  to  modify  our  finHing* 
from  the  preliminary  ronilts  for  this 
program.  On  this  basis,  the  net  subsidy 
for  this  program  is  0.18  percent  ad 
valorem  for  1992  and  0.66  percent  ad 
valorem  for  1993. 


t^'; 


n.  Programs  Found  Not  fb  CmifiBr 
Subsidies 

In  the  preliminary  results,  we  found 
the  following  programs  to  be  non- 
countervailable. 

1.  Arrangement  for  Stimulation  of 
•         Innovation  Projects 

2.  Arrangement  for  Structural 

Improvements  and  the 
Complementary  Scheme  for 
Investment  in  Agricultural  Holdings 

3.  Natural  Gas  Provided  at  Preferential 

Rates 

4.  Income  Tax  Deduction 

5.  Value  Added  Tax  (VAT)  Reduction  of 

6  Percent  for  Natural  Gas  Users  and 
Partial  Restitution  of  VAT  for 
Mineral  Oils,  Fuels.  Bulk  or  Bottled 
Gas 

6.  Guarantee  Fund  for  Agriculture 
Our  analysis  of  the  comments 

submitted  by  interested  parties, 
summarized  below,  has  not  led  us  to 
modify  oiu"  findings  from  the 
preliminary  results. 

m.  Programs  Found  to  be  Not  Used 

We  determine  that  producers  and/or 
exporters  of  the  subject  merchandise  did 
not  apply  for  or  receive  benefits  under 
the  following  programs: 

1.  Investment  Incentive  (WIR) —  . 

Regional  Program 

2.  Loans  at  prefiarential  interest  rates 

Analysis  of  Comments 

Comment  1 :  Respondent  contends 
that  the  Department  improperly 
determined  the  Stimulation  for  the 
Innovation  of  Electric  Energy  (SES) 
program  to  be  countervailable. 
Respondent  states  that  the  Uruguay 
Round  Agreement  Act  (URAA)  exempts 
from  countervailability  assistance  to 
promote  adaptation  of  existing  facilities 
to  new  environmental  requirements. 

Petitioner  disagrees  that  there  is  a 
general  exemption  for  subsidies  which 
provide  enviroimiental  benefits.  Instead, 
the  petitioner  notes  that  Article  8(c)  of 
the  Agreement  on  Subsidies  and 
Coimtervailing  Measures  lists  certain 
non-actionable  subsidies  b«iefitting  the 
environment  and  that  one  of  the  criteria 
necessary  for  the  exemption  is  that  the 
new  environmental  requirements  are 
imposed  by  law  or  regulation.  Petitioner 
argues  that  the  GON  program 
encouraging  the  installation  of 


cogeneration  equipment  is  not  pursuant 
to  a  new  enviitHimental  requirement 
imposed  by  law  or  regulation. 

Department's  Positjon:  TTie 
Department  disagrees  with  respondent. 
The  URAA  amendments  to  the  Act, 
including  amendments  pursuant  to 
8.2(c)  of  the  Agreement  on  Subsidies 
and  Coimtervailing  Measiues,  apply  to 
reviews  initiated  ptirsuant  to  requests 
for  administrative  reviews  filed  after 
January  1, 1995.  As  such,  the  provisions 
of  the  URAA  referenced  by  respondent 
do  not  apply  to  these  reviews  because 
these  reviews  were  initiated  prior  to  the 
enactment  of  the  URAA.  Therefore,  the 
Department  properly  determined  the 
SES  program  to  be  coimtervailable. 

Comment  2:  Respondent  argues  that, 
if  the  Department  continues  to  find  the 
SES  program  countervailable,  the 
Department  should  change  the 
calculation  methodology.  Respondent 
alleges  that  the  Department's  decision  to 
allocate  the  total  value  of  all  grants 
provided  imder  the  SES  program  in 
1993  to  that  year  was  entirely  arbitrary 
and  contends  that  the  Department 
should,  instead,  allocate  those  grants 
over  the  average  useful  life  of  assets  in 
the  industry. 

Petitioner,  on  the  other  hand,  argues 
that  the  Department  properly  expensed 
the  benefits  received  in  1993  in  the  year 
of  receipt  in  conformance  with  its  prior 
practice. 

Department's  Position:  The 
Department  followed  its  practice,  in 
accordance  with  the  Proposed 
Regulations,  of  expensing  non-recurring 
grants  in  the  year  of  receipt  when  the 
sum  of  grants  provided  under  a 
particular  program  is  less  than  0.50 
percent  of  tot^  sales  in  the  year  in 
which  the  grant  was  received.  In  this 
case,  the  amoimt  of  SES  grants  provided 
to  greenhouse  growers  in  1993  was  less 
thim  0.50  percent  of  total  greenhouse 
sales  in  that  year.  Therefore,  under  long- 
standing, estabUshed  Department 
practioe,  these  grants  were  expensed  in 
the  3rear  of  receipt,  1993.  See,  e.g..  Final 
Affirmative  Countervailing  Duty 
Determination;  Oil  Country  Tubular 
Goods  from  Austria  (60  FR  33534, 
33535;  June  28,  ¥995). 

Comment  3:  Petitioner  argues  that  the 
Department  should  reverse  its 
determination  that  the  reduced  VAT 
rate  and  VAT  rebates,  applicable  to 
purchases  of  mineral  oils,  fuels,  or  gas 
for  greenhouses  are  not  countervailable. 
Petitioner  argues  that  the  VAT  reduction 
and  rebates  provide  greenhouse  growers 
with  preferential  gas  prices  and  that 
these  benefits  are  targeted  to  greenhouse 
growers  and,  therefore,  are 
coimtervailable.  Other  reasons  noted  in 
support  of  its  argument  are  that 


recipients  must  produce  affidavits 
attesting  that  the  gas  is  used  only  to  heat 
greenhouses  and  that  inspection 
programs  ensure  that  the  reduced  rate 
only  benefits  greenhouse  productioD. 
Petitioner  further  contends  that,  absent 
this  program,  flower  growers  would  pay 
the  higher  VAT.  Therefore,  according  to 
petitioner,  the  program  is  specifically 
targeted  to  greenhouse  growers.  In 
support  of  its  argimients,  petitioner  dtes 
Bicycle  Tires  and  Tubes  from  Taiwan, 
46  FR  53201  (October  28, 1981)  (tax 
ceiling  for  bicycle  manu£ictures); 
Certain  Steel  Products  from  Belgium,  58 
FR  32273  (July  9,  1993)  (exemptions  for 
companies  in  development  zone); 
■  Certain  Steel  Products  from  Brazil  (58 
FR  37295;  July  9, 1993)  (tax  rebates  to 
a  specific  industry);  and  Certain  Steel 
Products  from  Italy,  58  FR  37327;  July 
9, 1993)  (increased  VAT  deduction  for 
a  firm  in  a  specific  r^on). 

Respondent  disputes  petitioner's 
argiiment  that  the  special  VAT  regime  is 
countervailable.  Respondent  argues  that 
the  special  regime  is  available  to  the 
entire  agricultural  sector  and  that  the 
administrative  procedures  that  reduce 
the  VAT  on  oil  and  natural  gas  are 
necessary  to  arrive  at  the  reduced  VAT 
level  and  rebates  to  which  the  recipients 
in  the  entire  agricultural  sector  are 
entitled. 

Department's  Position:  Section  771.5 
of  the  Act  and  section  355.43(b)(1)  of 
the  Proposed  Regulations  require  the 
Department  to  cowitervail  a  subsidy 
that  is  limited,  in  law,  or  in  fact,  to  an 
enterprise  or  industry  or  group  thereof. 
However,  section  355.43(b)(6)  provides 
that  the  Department  "will  not  regard  a 
program  as  being  specific,  within  the 
meaning  of  paragraph  (b)(1)  of  this 
section,  solely  because  the  program  is 
limited  to  the  agricultural  sector."  (See 
Proposed  Regulations  at  23380.)  In  the 
final  determination  of  the  original 
investigation,  the  Department  foimd  that 
if  a  program  is  available  to  virtually  all 
agriculture  and  is  not  limited  to  flower 
growers  or  otherwise  limited  to  a 
specific  enterprise  or  industry,  or  group 
of  enterprises  or  industries,  within 
agricultiue,  then  the  program  is  not 
countervailable.  See  Final  Affirmative 
Countervailing  Duty  Determination: 
Certain  Fresh  Cut  Flowers  From  the 
Netherlands  (52  FR  3303;  February  3, 
1987)  [Final  Determination).  See  also. 
Final  Affirmative  Countervailing  Duty 
Determination  and  Countervailing  Duty 
Order;  Lamb  Meat  from  New  Zealand 
(50  FR  37708;  September  17, 1985).  In 
Lamb  Meat,  we  found  that  the  examined 
program  was  not  limited  to  a  specific 
enterprise  or  industry,  or  group  thereof, 
because  it  was  available  to  and  used  by 
a  wide  variety  of  agricultiual  producers. 
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In  the  preliminary  results  of  these 
reviews,  we  fi>und  that  under  the  Dutch 
National  Tax  taw,  farmers  in  the 
Netherlands  pay  the  reduced  VAT  rate 
on  purcheises  of  virtually  all  the  goods 
and  services  saquired  in  agriculture, 
including  natural  gas  and  oil.  The 
application  procedure,  noted  by 
petitioner,  foe  obtaining  the  reduced 
VAT  rate  and  rebates  is  merely  a 
mechanism  which  enables  farmers  to 
receive  the  reductions  to  which  they  are 
entitled  under  the  Dutch  National  Tax 
Law. 

The  cases  dted  by  petitioner  in  its 
brief  are  not  relevant  to  the  issue  at 
hand.  The  issue  in  those  cases  dealt 
with  benefits  limited  to  specific 
industries  or  to  specific  zones  or 
regions.  The  |uue  in  these  reviews  is 
whether  the  reduced  VAT  rates  are 
applied  to  viitiially  all  of  the  goods  and 
services  used  within  the  agricultural 
sector  and  whether  there  is  any 
limitation  wi|hin  agriculture  to  provide 
benefits  to  specific  commodities  under 
this  program.  The  issue  is  not  whether 
the  agriculturel  sector  pays  lower  VAT 
rates  on  its  purchases  than  the  other 
industries  in  the  Netherlands.  We  foimd 
that  the  reduced  VAT  rate  is  a'pplied  to 
a  wide  variety  of  goods  in  the 
agricultural  sector;  such  as,  foodstufis, 
cereals,  seeds,  cattle,  sheep,  goats,  pigs, 
horses,  breeding  eggs,  veterinary 
medicines,  water,  gas  and  mineral  oil, 
beetroot,  agricultural  seeds,  fertilizer, 
feed,  round  wood,  flax,  wool, 
agricultiu^  tools,  bulbs  and  plants,  as 
virell  as  to  services  in  the  agricultural 
sector,  such  aft,  contracting,  repairs, 
breeding,  insfections,  accounting, 
drying,  cooliiig,  cleaning  and  packaging 
of  agricultural  products.  Therefore, 
since  virtually  all  goods  purchased  by 
and  required  in  the  agricultural  sector 
receive  the  reduced  VAT  rate,  we 
determine  that  this  program  is  not 
specific.  As  such,  the  reduced  VAT  rate 
for  agriculttue  does  not  provide  a 
countervailahle  benefit. 

Comment  4:  Petitioner  argues  that  the 
Department  imderstated  the  benefits 
derived  firom  the  SES  program  by 
allocating  the  grants  received  over 
estimated  greenhouse  sales,  rather  than 
flbricultural  sales.  Petitioner  claims  that 
because  the  GON  did  not  provide  data 
regarding  disbursements  to  fiower 
growers  or  chrysanthemums  growers, 
the  Depaitmefit  must  apply  best 
information  ak^ailable. 

Respondent,  on  the  other  hand,  agrees 
with  the  Department's  allocation 
methodology.  Respondent  argues  that 
aid  fit>m  the  program  is  spread  over  the 
entire  horticijltujral  sector  and  is  not 
specific  to  flowers  or  standard 
chrysanthemums. 


Department's  Position:  Petitioner 
incorrectly  asserts  that  the  Department 
understated  the  benefits  fi'om  the  SES 
program.  We  are  conducting  this  review 
on  an  aggregate  basis  due  to  the  large 
number  of  growws  of  the  subject 
merchandise.  Therefore,  we  collected 
information  on  program  usage  from  the 
government  rather  than  from  individual 
producers.  The  GON  does  not  maintain 
records  on  the  grants  provided  imder 
this  program  on  a  product-specific  basis. 
However,  the  grants  under  this  program 
were  provided  to  greenhouse  growers, 
and  we  allocated  Uie  value  of  the  grants 
over  the  value  of  greenhouse  sales. 
Therefore,  the  Department  has  not 
understated  the  benefits  under  this 
program  attributable  to  the  subject 
merchandise. 

Final  Results  of  Reviews 

For  the  period  January  1, 1992 
through  December  31, 1992,  we 
determine  the  net  subsidy  to  be  0.43 
percent  ad  valorem.  For  the  period 
January  1, 1993  through  December  31, 
1993,  we  determine  the  net  subsidy  to 
be  0.80  percent  ad  valorem.  In 
accordance  with  19  CFR  355.7,  any  rate 
less  than  0.5  percent  dd  valorem  is  de 
minimis. 

The  Department  will  instruct  the  U.S. 
Customs  Service  to  liquidate,  without 
regard  to  countervailing  duties,  all 
shipments  of  the  subject  merchandise 
exported  on  or  after  January  1, 1992  and 
on  or  before  December  31, 1992,  and  to 
assess  countervailing  duties  of  0.80 
percent  ad  valorem  of  the  f.o.b.  invoice 
price  on  all  shipments  of  the  subject 
merchandise  exported  on  or  after 
January  1, 1993  and  on  or  before 
December  31, 1993. 

Because  this  notice  is  being  published 
concurrently  with  the  final  restilts  of  the 
1994  administrative  review,  the  1994 
administrative  review  will  serve  as  the 
basis  for  setting  the  cash  deposit  rate,  as 
provided  for  imder  section  751(c)(1)  of 
the  Act. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibiUty  concemiBfg  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  355.43(d).  Timely  written 
notification  of  return/destruction  of 
APO  materials  or  convetsion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

These  administrative  revievrs  and 
notice  are  in  accordance  with  section 
751(a)(1)  of  the  Act  (19  U.S.C 
1675(a)(1))  and  19  CFR  355.22. 


Dated:  August  30, 1996. 
Rnbert  S.  I  iliwM, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Etoc.  96-23230  Filed  9-10-96;  8:45  am] 
MUMO  COM  »i*-oe-p 


[C-421-601] 

Standard  Chrysanthamums  From  ttta 
NattMflanda;  Final  Raaults  of 
Countarvailing  Duty  Admlniatratlve 
Ravlaw 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Final  Results  of 
Countervailing  Duty  Administrative 
Review. 

SUMMARY:  On  May  6,  1996,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  (61  FR  20411)  its  preliminary 
results  of  administrative  review  of  the 
countervailing  duty  order  on  standard 
chrysanthemums  from  the  Netherlands 
for  the  period  January  1, 1994  through 
December  31, 1994.  We  have  completed 
this  review  and  determine  the  net 
subsidies  to  be  de  minimis  for  all 
exports  of  the  subject  merchandise  to 
the  United  States.  The  Department  will 
instruct  the  U.S.  Customs  Service  to 
liqmdate,  without  regard  to 
cotmtervailing  duties,  all  shipments  of 
the  subject  merchandise  firom  the 
Netherlands  exported  on  or  after 
January  1, 1994,  and  on  or  before 
December  31, 1994. 
EFFECTIVE  DATE:  September  11, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lorenza  Olivas  or  Aime  D'Alauro, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone: 
(202)  482-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  May  6. 1996,  the  Department 
published  in  the  Federal  Roister  (61 
FR  20406)  the  preliminary  results  of  its 
administrative  review  of  the 
countervailing  duty  order  on  standard 
chrysanthemums  from  the  Netherlands 
(ftip/imi/iaiyi?esu7ts).  We  invited 
interested  parties  to  comment  on  the 
preliminary  results.  The  Floral  Trade 
Cotmcil,  petitioner,  and  the  Government 
of  the  Netherlands  (GON),  respondent, 
submitted  both  case  and  rebuttal  briefe. 
The  Department  has  now  completed  this 
administrative  review  in  accordance 
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with  section  751  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act). 

The  period  covered  by  the  review  was 
January  1, 1994  through  December  31, 
1994.  This  review  was  conducted  on  an 
aggregate  basis  and  involves  13 
programs. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Tariff  Act  of  1930, 
as  amended  by  the  Uruguay  Round 
Agreements  Act  (URAA)  effective 
January  1, 1995  (the  Act).  References  to 
the  Department's  Countervailing9uties; 
Notice  of  Proposed  Rulemaking  and 
Request  for  Public  Comments  (54  FR 
23366;  May  31, 1989)  (Proposed 
Regulations),  are  provided  solely  for 
further  explanation  of  the  Department's 
countervailing  duty  practice.  Although 
the  Department  has  withdrawn  the 
particular  rulemaking  proceeding 
pursuant  to  which  the  Proposed 
Regulations  were  issued,  the  subject 
matter  of  these  regulations  is  being 
considered  in  connection  with  an 
ongoing  rulemaking  proceeding  which, 
among  other  things,  is  intended  to 
conform  the  Department's  regulations  to 
the  Uruguay  Round  Agreements  Act. 
See  60  FR  80  (Jan.  3, 1995). 

Scope  at  the  Review 

Imports  covered  by  this  review  are 
shipments  of  Dutch  standard 
chrysanthemums.  Such  merchandise  is 
classiHable  under  item  number 
0603.10.70  of  the  Harmonized  Tariff 
Schedule  (HTS).  The  HTS  item  number 
is  provided  for  convenience  and 
Customs  purposes.  The  written 
description  remains  dispositive. 

Country-Wide  Rate 

Because  the  URAA  replaced  the 
general  rule  in  favor  of  a  country-wide 
rate  with  a  general  rule  in  favor  of 
individual  rates  for  investigated  and 
reviewed  companies,  the  procedures  for 
establishing  countervailing  duty  rates, 
including  those  for  non-reviewed 
companies,  are  now  essentially  the  same 
as  those  in  antidumping  cases,  except  as 
provided  for  in  section  777A(e)(2)(B)  of 
the  Act.  In  the  original  investigation  of 
this  order,  it  was  determined  that  there 
were  over  8,000  flower  growers  in  the 
Netherlands.  Therefore,  we  requested 
that  the  CON  provide  information  on  an 
aggregate  basis.  See  Final  Affirmative 
Countervailing  Duty  Determination; 
Certain  Fresh  Cut  Flowers  From  the 
Netherlands  (52  FR  3301;  February  3, 
1987).  Consistent  with  the  decision 
made  in  the  investigation, 
administrative  reviews  of  this  order 
have  been  conducted  on  an  aggregate 


basis.  In  accordance  with  section 
777A(e)(2)(B)  of  the  Aci,  we  have  also 
conducted  this  administrative  review  on 
an  aggregate  basis  because  of  the  large 
number  of  producers  and  exporters,  and 
on  the  basis  of  the  aggregate  information 
submitted  by  the  CON,  we  have 
determined  a  single  country-wide 
subsidy  rate  to  be  applied  to  all 
producers  and  exporters  of  the  subject 
merchandise. 

Analysis  of  Programs 

Based  upon  our  analysis  of  the 
questionnaire  responses  and  written 
comments  from  the  interested  parties, 
we  determine  the  following: 

I.  Programs  Conferring  Subsidies 

A.  Programs  Previously  Determined  to 
Confer  Subsidies 

1.  Aids  for  the  Creation  of  Cooperative 
Organizations 

In  the  preliminary  results,  we  found 
that  this  program  conferred 
countervailable  beneBts  on  the  subject 
merchandise.  We  received  no  comments 
on  our  preliminary  results,  and  our 
findings  remain  unchanged  in  these 
final  results.  On  this  basis,  the  net 
subsidy  for  this  program  is  0.03  percent 
ad  valorem  for  1994. 

2.  Glasshouse  Enterprises  Program 

In  the  preliminary  results,  we  found 
that  this  program  conferred 
countervailable  beneHts  on  the  subject 
merchandise.  We  received  no  comments 
on  our  preliminary  results,  and  our 
findings  remain  unchanged  in  these 
final  results.  On  this  basis,  the  net 
subsidy  for  this  program  is  0.05  percent 
ad  valorem  for  1994. 

3.  Aids  for  the  Reduction  of  Glass 
Surface 

In  the  preliminary  results,  we  found 
that  this  program  conferred 
countervailable  benefits  on  the  subject 
merchandise.  We  received  no  comments 
on  our  preliminary  results,  and  our 
findings  remain  unchanged  in  these 
final  results.  On  this  basis,  the  net 
subsidy  for  this  program  is  less  than 
0.005  percent  ad  valorem  for  1994. 

4.  Steam  Drainage  System 

In  the  preliminary  results,  we  found 
that  this  program  conferred 
countervailable  benefits  on  the  subject 
merchandise.  We  received  no  comments 
on  our  preliminary  results,  and  our 
findings  remain  unchanged  in  these 
final  results.  On  this  basis,  the  net 
subsidy  for  this  program  is  less  than 
0.005  percent  ad  valorem  for  1994. 


B.  New  Program  Found  to  Confer 
Subsidies  Stimulation  for  the  Innovation 
of  Electric  Energy  Proffvm 

In  the  preliminary  results,  we  found 
that  this  program  conferred  benefits  on 
the  subject  merchandise.  Our  analysis  of 
the  comments  submitted  by  the 
interested  parties,  summarized  below, 
has  not  led  us  to  modify  our  findings 
from  the  preliminary  results  for  this 
program.  On  this  basis,  the  net  subsidy 
for  this  program  is  0.35  percent  ad 
valorem  for  1994.  > 

n.  Programs  Found  to  be  Not  to  Confer 
Subsidies 

In  the  preliminary  results,  we  found 
the  following  programs  to  be  non- 
countervailable: 

1.  Arrangement  for  Stimulation  of 
Innovation  Projects 

2.  Arrangement  for  Structural 
Improvements  and  the 
Complementary  Scheme  for 
Investment  in  Agricultural  Holdings 

3.  Natural  Gas  Provided  at  Preferential 
Rates 

4.  Income  Tax  Deduction 

5.  Value  Added  Tax  (VAT)  Reduction  of 
6  Percent  for  Natural  Gas  Users  and 
Partial  Restitution  of  VAT  for  Mineral 
Oils,  Fuels,  Bulk  or  Bottled  Gas 

6.  Guarantee  Fund  for  Agriculture 
Our  analysis  of  comments  submitted 

by  interested  parties,  summarized 
below,  has  not  led  us  to  modify  our 
findings  from  the  preliminary  results. 

m.  Programs  Found  to  be  Not  Used 

We  determine  that  producers  and/or 
exporters  of  the  subject  merchandise  did 
not  apply  for  or  receive  benefits  under 
the  following  programs: 

1.  Investment  Incentive  (WIR) — 
Regional  Program 

2.  Loans  at  prererential  interest  rates. 

Anal3r8is  of  Comments 

Comment  1 :  Respondent  contends 
that  the  Deptartment  improperly 
determined  the  Stimulation  for  the 
Innovation  of  Electric  Energy  (SES) 
program  to  be  countervailable. 
Respondent  states  that  the  URAA 
exempts  from  countervailability 
assistance  to  promote  adaptation  of 
existing  facilities  to  new  environmental 
requirements. 

Petitioner  disagrees  that  there  is  a 
general  exemption  for  subsidies  which 
provide  environmental  benefits.  Instead, 
the  petitioner  notes  that  Article  8(c)  of 
the  Agreement  on  Subsidies  and 
Countecvailing  Measures  lists  certain 
non-actionable  subsidies  benefitting  the 
environment  and  that  one  of  the  criteria 
necessary  for  the  exemption  is  that  the 
new  environmental  requirements  are 
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imposed  by  bw  or  regulation.  Petitiooer 
argues  that  t^e  CON  program 
encouraging  the  installation  of 
cogeneration  equipment  is  not  pursuant 
to  a  new  environmental  requirement 
imposed  by  law  or  regulation. 

uepartmeiit's  Position:  We  disagree 
with  the  res{k>ndent.  While  section 
771  (5B)  of  the  Act  does  describe 
subsidies  which  are  non-actionable  if 
certain  conditions  are  met,  the  GON  has 
not  provided,  any  timely  foctual 
information  to  support  its  claim,  which 
was  raised  for  the  first  time  in  its  May 
28. 1995  cas4  brief. 

In  our  Au^t  28. 1995  questionnaire, 
the  Department  provided  the  GON  with 
the  opporturaty  to  claim  "green  light" 
status  under  section  771{5B)  for  eligible 
programs,  and  stated  that  the  GON  "may 
also  claim  th|it  certain  subsidies  for 
research  activities,  disadvantaged 
regions  and/«r  the  adaptation  of  existing 
facilities  to  new  environmental 
requirements  are  not  coimtervailable.  If 
you  wish  to  do  so,  then  please  notifiy 
the  official  in  charge  •  *  *  "  (see,  section 
n-3,  page  2  qf  the  Questionnaire).  This 
request  for  parties  to  notify  the 
Department  tf  they  wish  to  claim  "green 
light"  status  has  been  a  standard 
question  in  the  Department's 
questioimair*  since  January  1, 1995,  the 
effective  data  of  the  URAA.  In  its 
questionnair*  response  filed  on  October 
20, 1995,  the  GON  did  not  request 
"green  light"  consideration  for  any  of  its 
programs.  Moreover,  the  GON  did  not 
provide  any  factual  information  which 
the  Department  could  use  to  determine 
whether  the  SES  program  meets  the 
criteria  outlified  in  section  771(5B)(D)  of 
the  Act.         ! 

Since  the  QON  raised  this  issue  for 
the  first  timejin  its  case  brief,  which  is 
well  past  the'deadline  for  submitting 
factual  information  in  the  review,  and 
since  no  infobnation  supporting  its 
claim  otherwise  exists  on  the  record,  the 
Department  determines  that  the  SES 
program  doe$  not  qualify^as  a 
noncountervfeilable  subsidy  pursuant  to 
section  771(38)  of  the  Act. 

Comment  i;  Petitioner  argues  that  the 
Department  9hould  reverse  its 
determinatioti  that  the  reduced  VAT 
rate  and  VA'^'  rebates,  applicable  to 
purchases  oflmineral  oils,  fuels,  or  gas 
for  greenhouses  are  not  countervailable. 
Petitioner  argues  that  the  VAT  reduction 
and  rebates  provide  greenhouse  growers 
with  preferential  gas  prices  and  that 
these  benefits  are  targeted  to  greenhouse 
growers  and  ere,  therefore, 
countervailable.  Other  reasons  noted  in 
support  of  itf  argument  are  that 
recipients  must  produce  affidavits 
attesting  that  the  gas  is  used  only  to  heat 
greenhouses  and  that  inspection 


programs  insure  that  the  reduced  rate 
only  benefits  greenhouse  production. 
Petitioner  further  contends  that  absent 
this  program  flower  growers  would  pay 
the  higher  VAT.  Therefore,  according  to 
petitioner,  the  program  is  specifically 
targeted  to  greenhouse  growers.  In 
support  of  its  arguments,  petitioner  cites 
Bicycle  Tires  and  Tubes  from  Taiwan, 
46  FR  53201  (October  28, 1981)  (tax 
ceiling  for  bicycle  manufacturers); 
Certain  Steel  Products  from  Belgium.  58 
FR  32273  (July  9, 1993)  (exemptions  for 
companies  in  development  zone); 
Certain  Steel  Products  from  Brazil  (58 
FR  37295;  July  9, 1993)  (tax  rebates  to 
a  specific  industry);  and  Certain  Steel 
Products  from  Italy,  58  FR  37327;  July 
9, 1993)  (increased  VAT  deduction  for 
a  firm  in  a  specific  region). 

Respondent  disputes  petitioner's 
argument  that  the  special  VAT  regime  is 
countervailable.  Respondent  argues  that 
the  special  regime  is  available  to  the 
entire  agricultural  sector  and  that  the 
administrative  procedures  that  reduce 
the  VAT  on  oil  and  natural  gas  are 
necessary  to  arrive  at  the  reduced  VAT 
level  and  rebates  to  which  the  recipients 
in  the  entire  agricultural  sector  are 
entitled. 

Department's  Position:  Section  771.5 
of  the  Act  and  section  355.43(b)(1)  of 
the  Proposed  Regulations  require  the 
E)epbrtment  to  countervail  a  subsidy 
that  is  limited,  in  law,  or  in  fact,  to  an 
enterprise  or  industry  or  group  thereof. 
However,  section  355.43(b)(8)  provides 
that  the  Department  "will  not  regard  a 
program  as  being  specific,  within  the 
meaning  of  paragraph  {b)(l)  of  this 
section,  solely  because  the  program  is 
limited  to  the  agricultural  sector."  (See 
Proposed  Regulations  at  page  23380.)  In 
the  final  determination  of  this  case,  the 
Department  foimd  that  if  a  program  is 
available  to  and  used  by  virtually  all  of 
agriculture  and  is  not  limited  to  flower 
growers  or  otherwise  limited  to  a 
specific  enterprise  or  industry,  or  group 
of  enterprises  or  industries,  within 
agriculture,  then  the  program  is  not 
countervailable.  See  Final  Affirmative 
Countervailing  Duty  Determination; 
Certain  Fresh  Cut  Flowers  From  the 
Netherlands  (52  FR  3803;  February  3, 
1987)  (Final  Determination).  See  also. 
Final  Affirmative  Countervailing  Duty 
Determination  and  Countervailing  Duty 
Order;  Lamb  Meat  from  New  Zealand 
(50  FR  37708;  September  17, 1985).  In 
Lamb  Meat,  we  found  that  the  examined 
program  was  not  limited  to  a  specific 
enterprise  or  industry,  or  group  thereof, 
because  it  was  available  to  and  used  by 
a  wide  variety  of  agricultural  producers. 
In  the  preliminary  results  of  this  review, 
we  found  that  under  the  Dutch  National 
Tax  Law,  fanners  in  the  Netherlands 


pay  the  reduced  VAT  rate  on  purchases 
of  virtually  all  the  goods  and  services 
required  in  agriculture,  including 
natural  gas  end  oil.  The  application 
procedure,  noted  by  petitioner,  for 
obtaining  the  reduced  VAT  rate  and 
rebates  is  merely  a  mechanism  which 
enables  fanners  to  receive  the 
reductions  to  which  they  are  entitled 
under  the  Dutch  National  Tax  Law. 

The  cases  cited  by  petitioner  in  its 
brief  are  not  relevant  to  the  issue  at 
hand.  The  issue  in  those  cases  dealt 
with  benefits  limited  to  specific 
industries  or  to  specific  zones  or 
regionstfThe  issue  in  this  review  is 
whether  the  reduced  VAT  rates  are 
applied  to  virtually  all  of  the  goods  and 
services  used  within  the  agricultural 
sector  and  whether  there  is  any 
limitation  within  agriculture  to  provide 
benefits  to  specific  commodities  under 
this  program.  The  issue  is  not  whether 
the  agricultural  sector  pays  lower  VAT 
rates  on  its  purchases  than  the  other 
industries  in  the  Netherlands.  We  found 
that  the  reduced  VAT  rate  is  applied  to 
a  wide  variety  of  goods  in  the 
agricultural  sector;  such  as,  foodstufk, 
cereals,  seeds,  cattle,  sheep,  goats,  pigs, 
horses,  breeding  eggs,  veterinary 
medicines,  water,  gas  and  mineral  oil,     . 
beetroot,  agricultural  seeds,  fertilizer, 
feed,  round  wood,  flax,  wool, 
agricultiual  tools,  bulbs  and  plants,  as 
well  as  to  services  in  the  agricultural 
sector;  such  as,  contracting,  repairs, 
breeding,  inspections,  accounting, 
drying,  cooling,  cleaning  and  packaging 
of  agricultural  products.  Therefore, 
since  virtually  all  goods  purchased  by 
and  required  in  the  agricultural  sector 
receive  the  reduced  VAT  rate,  we 
determine  that  this  program  is  not 
specific.  As  such,  the  reduced  VAT  rate 
for  agriculture  does  not  provide  a 
coimtervailable  benefit. 

Comment  3:  Petitioner  argues  that  the 
Department  understated  the  benefits 
derived  from  the  SES  program  by 
allocating  the  grants  received  over 
estimated  greenhouse  sales,  rather  than 
floricultural  sales.  Petitioner  claims  that 
because  the  GON  did  not  provide  data 
regarding  disbursements  to  flower 
growers  or  chrysanthemums  growers, 
the  Department  must  apply  best 
information  available. 

Respondent,  on  the  other  hand,  agrees 
with  the  Department's  allocation 
methodology.  Respondent  argues  that 
aid  fi-ora  the  program  is  spread  over  the 
entire  horticultural  sector  and  is  not 
specific  to  flowers  or  standard 
chrysanthemums. 

Department's  Position:  Petitioner  ' 
incorrectly  asserts  that  the  Department 
understated  the  benefits  from  the  SES 
program.  We  are  conducting  this  review 
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on  an  aggregate  basis  due  to  the  large 
number  of  growers  of  the  subject 
merchandise.  Therefore,  we  collected 
information  on  program  usage  from  the 
government  rather  than  from  individual 
producers.  The  GON  does  not  maintain 
records  on  the  grants  provided  under 
this  program  on  a  product-specific  basis. 
However,  the  grants  under  this  program 
were  provided  to  ^eenhouse  growers, 
and  we  allocated  the  grants  over 
greenhouse  sales.  Therefore,  the 
Depiartment  has  not  understated  the 
benefits  under  this  program  attributable 
to  the  subject  merchandise. 

Comment  4:  Petitioner  argues  that  the 
Department  should  recalculate  the  1994 
subsidy  flowing  from  the  SES  program. 
Petitioner  contends  that  the  amount 
calculated  for  the  1994  review  was 
based  on  the  grant  amoimt  reported  in 
the  original  questionnaire  response, 
which*was  smaller  than  the  total 
amoimt  reported  in  the  supplemental 
response. 

Department's  Position:  The 
Depairtment  used  the  correct  amount  in 
calculating  the  benefit  for  the  review 
period,  which  was  the  amount  reported 
in  the  original  response.  The  amount 
reported  in  the  supplemental  response 
was  actually  the  total  amount  of  grants 
earmarked  for  the  horticultural  industry, 
while  the  actual  amoimt  of  grants 
disbursed  was  what  was  reported  in  the 
original  response.  The  Department's 
practice  is  to  countervail  the  amoimt  of 
grants  actually  provided,  not  the 
amount  awarded.  [See  section  355.44(a) 
of  the  Proposed  Reguiations.) 

Final  Resulta  of  Review  | 

In  accordance  with  section 
777A(e)(2)(B)  of  the  Act,  we  calculated 
a  country-wide  rate  to  apply  to  all 
producers  and  exporters  of  the  subject 
merchandise.  For  the  period  January  1, 
1994  through  December  31, 1994,  we 
determine  the  net  subsidy  to  be  0.43 
percent  ad  valorem.  As  provided  for  in 
the  Act,  any  rate  less  than  0.5  pwcent 
ad  valorem  is  de  minimis. 

Accordingly,  the  [)epartment  intends 
to  instruct  the  Customs  Service  to 
liquidate,  without  regard  to 
countervailing  duties,  aU  shipments  of 
the  subject  merchandise  exported  on  or 
after  January  1, 1994  and  on  or  before 
December  31, 1994.  The  Department 
will  also  instruct  Customs  to  collect 
cash  deposits  of  estimated 
countervailing  duties  of  zero  on  all 
shipments  of  subject  merchandise  fiom 
the  Netherlands  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  the  final 
results  of  this  review. 

This  notice  serves  as  a  reminder  to 
parties  subject  to  administrative 


protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  355.43(d).  Timely  written 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  admimstrative  review  and  notice  are 
in  accordance  with  section  751(8Kl)  of  the 
Act  (19  U.S.C.  1675(a)(1))  and  19  CFR  355.22. 

Dated:  August  30, 1996. 
Robert  S.  LaRnm. 
Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  96-23231  Filed  9-10-96;  8:45  am] 
BMJJNa  COOC  M1»-l»# 


National  Institute  of  Standards  and 
Tachnology 

[DocfcM  Na  960601215-8215-01] 

raN0693-XX22 

Laboratory  AccrsdHation  Working 
Qroup:  Proceedings  of  Open  Forum 

AQENCY:  National  Institute  of  Standards 
and  Technology,  Commerce. 
action:  Notice  of  availability. 

SUMMARY:  A  single  copy  of  NIST  Special 
Publication  SP-902,  "Proceedings  of  the 
Open  Forum  on  Laboratory 
Accreditation"  may  be  requested  from 
the  NIST  Office  of  Standards  Services. 
Multiple  copies  may  be  purchased  from 
^  the  Superintendent  of  Documents. 
DATES:  Request  for  a  single  copy  will  be 
honored  by  NIST  imtil  ti^e  supply  is 
exhausted. 

ADDRESSES:  At  NIST:  Office  of 
Standards  Services,  National  Institute  of 
Standards  and  Technology,  Building 
820,  Room  282,  Gaithersburg,  Maryland 
20899,  telephone  301-975-4000,  e-mail 
jbaket<Bni8t.gov,  ca  facsimile  301-963- 
2871.  At  Superintendent  of  Documents: 
P.O.  Box  371954,  Pittsburgh,  PA  15250, 
telephone  202-512-1800. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Judith  Baker.  Office  of  Standards 
Services,  National  Institute  of  Standards 
and  Technology.  Building  820,  Room 
282,  Gaithersburg,  Maryland  20899, 
telephone  301-075-4000. 
SUPPLBiENTARY  MFORMATKM:  NIST  SP- 
902,  "Proceedings  of  the  Open  Forum 
on  Laboratory  Accreditation"  includes 
presented  papers  and  discussions  at  a 
meeting  on  the  proposed  development 
of  a  U.S.  laboratory  accreditation 
infrastructure,  held  at  NIST  on  October 
13. 1995. 


The  American  National  Standards 
Institute  (ANSI)  and  AOL  (formerly 
American  Council  of  Independent 
Laboratories)  requested  that  the 
National  Institute  of  Standards  and 
Technology  (NIST)  work  with  them  in 
an  informal  Laboratory  Accreditation 
Working  Group  (LAWG)  to  evaluate  the 
current  situation  in  laboratory 
accreditation  in  the  United  States.  This 
group  sponsored  a  Forum  on  October 
13, 1995,  to  hear  reports  from  various 
sectors  and  to  arrive  at  some  consensus 
on  the  need  to  improve  the  current 
situation  and  infrastructure  for 
laboratory  accreditation  in  the  United 
States.  Sectors  included  laboratories, 
accreditors,  manufacturers,  government 
(both  federal  and  states),  standards 
organizations,  and  international  trade 
experts. 

In  the  Forum,  reports  from  the 
difiierent  sectors  focused  on  the  need  for 
agreement  on  common  procedures, 
reducticm  of  overlap  and  duplicate 
programs,  and  development  of 
coordination  among  sectors.  The  invited 
speakers  presented  examples  of  the  high 
price  in  both  time  and  money,  as  well 
as  in  lack  of  domestic  (and 
international)  acceptance  of 
accreditation,  resulting  from  the 
multiple,  often  duplicative  accreditation 
required  by  organizations  in  government 
and  the  private  sector.  Examples  given 
by  many  of  the  speakers  included: 
— Multiple  assessments  of  a  single 
laboratory  with  similar  testing 
protocols  applied  each  time, 
increased  total  cost,  and  frequent 
conflicts  among  requirements; 
— Programs  tailored  to  narrow  customer 

demands  but  lacking  recognition  by 
-   other  bodies; 

— Non-uniformity  of  requirements  and 
lack  of  reciprocity  among  accreditors 
and  those  requiring  accreditation; 
— ^Failure  to  recognize  U.S.  accreditation 

in  intemationd  trade;  and 
— Problems  stemming  from  the  need  for 
compliance  with  regulatory  programs 
without  consideration  of  comparable 
private  sector  accreditation. 
Keynote  addresses  provided: 
— Hi8t(Hical  review  of  prior  efforts  to 
streamline  the  laboratory ' 
accreditation  infrastructure; 
— ^An  overview  of  the  efiiect  of  failure  to 
accept  testing  by  accredited 
laboratories  on  commercial  trade 
relations,  especially  limits  on  the  free 
trade  of  products  designed  for 
acceptance  in  overseas  markets  due  to 
lack  of  common  procedures  and 
mutual  recognition  agreements;  and 
— ^A  description  of  procedures  used  by 
both  the  United  Kingdom 
Accreditation  Service  (UKAS)  and 
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European  Council  on  Accreditation  of 

Laboratori^  (EAL)  oiganizations. 

The  LAWG  Steering  Group  presented 
a  "Vision"  statement.  This  informal 
group  consists  of  the  three  sponsoring 
organizations  and  representatives  of 
each  of  the  staiceholders:  Laboratories, 
accreditors,  and  the  government  and 
private  sector  entities  that  require 
accreditation  of  laboratories  for  their 
own  purposes.  The  Vision  statement 
was  intended  to  provide  a  philosophy 
for  developiiig  broad  cooperation  on 
accreditation  procedures  and 
infrastructure  that  would  be  much  more 
effective  than  the  present  chaotic  system 
and  which  would  meet  the  needs  of  all 
those  affected  by  laboratory 
accreditation.  A  set  of  "Priiiciples"  was 
also  offered  as  a  guide  for  developing  a 
possible  infrtstructure.  These  principles 
include  recognition  of  competent 
organizations  that  accredit  laboratories, 
use  of  procedures  and  requirements 
based  on  international  standards  and 
guides,  elimination  of  domestic  barriers, 
and  improved  access  to  foreign  martlets 
for  U.S.  products. 

Throughout  the  Fonun,  speakers 
supportmi  the  opportimity  to  achieve  a 
coordinated,  cost  effective  system  for 
tmified  proctdures  for  determining  the 
competency  of  laboratories  by  quahfied 
accreditors,  i 

Dated:  Septamber  15. 1996. 
SamiMl  Kramer, 
Associate  Director. 

[FR  Doc.  96-23188  Filed  9-10-96;  8:45  am] 
MXMQOOM  Ml«-14-M 


COMMTTTEE  FOR  THE 
UMPLEMENT1ATK>N  OF  TEXTILE 
AGREEMENTS 

New  Transshipment  and 
Misclassiflcstlon  Charges  for  Certain 
Cotton.  Man-Made  FitMr.  SUIc  Blend 
and  OttMT  V#g«tat)le  HImt  Taxtllee  and 
Textile  Products  Produced  or 
Manufactured  in  ttw  People's  Republic 
of  Ctiina 

September  5, 1996. 

AGENCY:  Committee  for  the  . 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuitig  a  directive  to  the 

Commissiontr  of  Customs  charging 

transshipmeats  and  misclassified 

merchandise  to  1996  limits. 

EFFECTIVE  DATE:  September  11, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Aldrich,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  \J.&  Department  of  Commerce. 
(202)  482-42112. 


SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

In  a  notice  published  in  the  Federal 
Register  on  May  3, 1995  (60  FR  21792), 
CTTA  annoimced  that  Customs  would  be 
conducting  other  investigations  of 
transshipments  of  textiles  produced  in 
China  and  exported  to  the  United  States. 
Based  on  these  investigations,  the  U.S. 
Customs  Service  has  determined  that 
textile  products  in  certain  categories, 
produced  or  manufactured  in  China  and 
entered  into  the  United  States  with  the 
incorrect  coimtry  of  origin  or  with  the 
incorrect  classification,  were  entered  in 
circumvention  of  the  Bilateral  Textile 
Agreement,  effected  by  exchange  of 
notes  dated  March  29, 1995  and  June  8, 
1995,  between  the  Governments  of  the 
United  States  and  the  People's  Republic 
of  China.  Consultations  were  held 
between  the  Governments  of  the  United 
States  and  the  People's  Republic  of 
China  on  this  matter  March  25  through 
March  27. 1996.  Accordingly,  in  the 
letter  published  below,  the  Chairman  of 
QTA  directs  the  Commissioner  of 
Customs  to  charge  the  following 
amoimts  to  the  1996  quota  levels  for  the 
categories  Usted  below.  The  quota  levels 
for  Categories  339-6.  348,  351,  641  and 
840  have  been  triple  charged  in 
accordance  with  paragraph  13(E)  of  the 
Bilateral  Textile  Agreement  between  the 
Governments  of  the  United  States  and 
the  People's  Republic  of  China. 


Category 

Amounts  to  be 
charged 

200 

335 

338-S'      -      ^    . 

339 

339-S2  

347  ....    

34a 

351  

369-03 

369-S*  

433 

641  

840 

2,268  kikjgrams. 
136  dozen. 
73,420  dozen. 
16,983  dozen. 
5.120  dozen. 
19,360  dozea 
37,699  dozea 
18,000  dozen. 
15,511  kik)gram». 
.116,250  kitograms. 
520  dozen.    . 
22,680  dozea 
1,083  dozen. 

numtjers  except 
6109.10.0018 

nunbers  except 
6109.10.0060 

HTS    numbers 
.0005  and 


338-S:  an  HTS 
6109.10.1)012.  6109.10.0014 
and  6109.10.0023. 

'Category  339-S:  ail  HTS 
6109.10.0040,    6109.10.0045 
and  6109.10.0065. 

3Category    369-D:    only 
6302.60.0010.  6302.91 

6302.91.0045. 

'•Category     369-S:     only     HTS     number 
6307.105005. 

U.S.  Customs  continues  to  conduct 
other  investigations  of  such 
transshipments  of  textiles  produced  in 
China  and  exported  to  the  United  States. 


The  charges  resulting  from  these 
investigations  will  be  published  in  the 
Federal  Register. 

The  U.S.  Government  is  taking  this 
action  pursuant  to  U.S.  letter  dated 
February  6,  1996,  and  the  Bilateral 
Textile  Agreement,  effected  by  exchange 
of  notes  dated  May  29, 1995  and  June 
8, 1995',  between  the  Governments  of 
the  United  States  and  the  People's 
Republic  of  China. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  60  FR  65299, 
published  on  December  19. 1995).  Also 
see  60  FR  65292,  published  on 
December  19, 1995. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  Cor  the  Implementatioa  of  Textile 
Agreements 

September  5. 1996. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Commissioner  To  facilitate 
implementation  of  the  Bilateral  Textile 
A^eement,  effected  by  exchange  of  notes 
dated  May  29. 1995  and  June  6. 1995. 
between  the  Governments  of  the  United 
States  and  the  People's  Republic  of  China,  I 
request  that,  effective  on  September  11, 1996, 
you  charge  the  following  amounts  to  the 
following  categories  for  the  1996  restraint 
period  (see  directive  dated  December  13, 
1995): 


Category 

Amounts  to  be 
charged 

200 _ 

335 

338-S* 

339 

339-S*> 

347 

348 

351  __ 

3wr  D  ^  ..«....• 

433 

641  „ 

840 ..._ 

2.268  kitograms. 
136  dozen. 
73.420  dozen. 
16.983  dozen. 
5,120  dozen. 
19,360  dozen. 
37,699  dozen. 
18,000  dozen. 
15,511  kilograms. 
520  dozen. 
22,680  dozen. 
1,083  dozen. 

*  Category  338-S:  all  HTS  numbers  except 
6109.10.0012,  6109.10.0014,  6109.10.0018 
and  6109.10.0023. 

t>  Category  339-S:  all  HTS  numbers  except 
6109.10.0040,  6109.10.0045,  6109.10.0060 
and  6109.10.0065. 

•"Category  369-0:  only  HTS  numbers 
6302.60.0010,  6302.91.0005  and 

6302.91.0045. 

Also,  you  are  directed  to  deduct  116,250 
kilograms  from  the  charges  made  to  Category 
369-D  for  the  1996  quota  period.  This  same 
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amount  should  be  charged  to  the  1996  limit 
for  Category  369-S '. 

This  letter  will  be  published  in  the  Fadanl 
Register. 

Sincerely, 

Troy  R  Cribb, 

Chairman,  Committee  for  ihe  Implementation 
of  Textile  Agreements. 

(FR  Doc  96-23054  Filed  9-10-96;  8:45  am] 

aHXMQ  OOOe  361»-OR-f 


COMMODITY  FUTURES  TRADINQ 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLOmO  THE  MEETMQ: 

Commodity  Futures  Trading 

Commission. 

TME  AND  DATE:  10:30  a.m.,  Monday. 

September  30, 1996. 

PLACE:  1155  21st  St..  NW.,  Washington, 

DC,  9th  Fl.  Confsrence  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Rule 

Enforcement  Reviews. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-41&-5100. 

JwuA.Walib. 

Secretary  of  the  Commission. 

(FR  Doc.  96-23387  Filed  9-»-9e:  12:34  pm] 

MLUNQ  cooe  eMi-ei-M 


Sunshine  Act  Meeting 

AGENCY  HOUMNG  THE  MEETING: 

Commodity  Futures  Trading 

Commission. 

TME  AND  DATE:  10:00  a.m.,  Monday, 

September  30, 1996. 

PLACE:  1155  21st  St.  N.W.,  Washington, 

D.C.  9th  Fl.  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb.  202-418-5100. 

Jean  A.  Webb. 

Secretary  of  the  Commission. 

(FR  Doc.  96-23388  Filed  9-9-96;  8:45  am] 

BILUNO  CODE  63S1-«1-M 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Notice  of  Public  Meeting 

AGENCY:  Corporation  for  National  and 
Community  Service. 
ACTION:  Notice. 

SUMMARY:  The  Corporation  for  National 
and  Community  Service  (the 


>  Category  369-S:  only  HTS  number 
6307.10.2005. 


Corporation)  announces  the  convening 
of  a  meeting  to  be  held  on  September 
19. 1996,  at  11:00  a.m.  in  the 
Corporation's  Washington  OfBce. 
Members  of  the  public  are  invited  to 
participate. 

The  purpose  of  this  meeting  is  to 
provide  information  regarding  the 
following  initiatives:  (1)  the  new 
AmeriCorps  Education  Awards 
Program;  (2)  the  new  National  Service 
Scholarship  Program. 
,  DATES:  The  meeting  will  be  held  on 
September  19,  from  11:00  a.m.  to  12:30 
pjn. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Corporation  for  National  Service, 
1201  New  York  Avenue,  NW,  8th  Floor, 
Room  8410,  Washington,  DC  20525. 
Please  RSVP  to  (202)  606-5000  ext.  260. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  contact  Rhonda 
Taylor,  Associate  Director  of  Special 
Projects  and  Initiatives,  Corporation  for 
National  Service  at  (202)  606-5000,  ext. 
282.  TTD  Number  (202)  606-5256.  This 
notice  may  be  requested  in  an 
alternative  format  for  the  visually 
impaired. 

SUPPLEMENTARY  INFORMATION:  The 
Corporation  is  a  federal  government 
corporation  that  engages  Americans  of 
all  ages  and  backgroimds  in  commimity- 
based  service.  TUs  service  addresses  the 
nation's  educational,  public  safety, 
human,  and  environmental  needs  to 
achieve  direct  and  demonstrable  results. 
In  doing  so,  the  Corporation  fosters  civic 
responsibility,  strengthens  the  ties  that 
bind  us  together  as  a  people,  and 
provides  educational  opportunity  for 
those  who  make  a  substantial 
commitment  to  service. 

The  Corporation  seeks  to  expand 
opportunities  for  individuals  to  serve  as 
AmeriCorps  Members  and  earn 
educational  benefits,  broaden  the 
network  of  natiooikl  service  programs 
and  strategies,  and  increase  the  number 
of  communities  joining  with 
AmeriCorps  to  better  meet  their  needs. 
Accordingly,  the  Corporation 
announced  the  availability  of  up  to 
5,000  education  awards  from  the 
National  Service  Trust  through  a 
simplified  appUcation  process  for 
community  service  programs  that  can 
support  all  or  most  other  program  and 
Member  support  costs  throu^  other 
sources  of  funding.  The  education 
awards  being  made  available  may  be 
earned  by  AmeriCorps  Members 
successfully  completing  Full-time  or 
Part-time  terms  in  a  community  service 
program  approved  through  the 
appUcation  process.  Additional 
information  about  this  program  is 
contained  in  the  Corporation's  Notice  of 


Availability  of  Educational  Awards  in 
the  Federal  Register  of  Wednesday, 
September  4, 1996. 

The  National  Service  Scholarship 
Program  was  created  to  recognize  high 
school  juniors  and  seniors  engaged  in 
outstanding  community  service. 
Students  selected  for  recognition  will 
receive  locally-funded  scholarships, 
matched  or  supplemented  with  feideral 
funds  provided  by  the  Corporation.  Of 
the  National  Service  Scholars,  a  small 
number  selected  at  the  State  level  will 
receive  special  recognition  and  larger 
scholarships,  and  an  even  smaller 
number  selected  at  the  national  level 
will  receive  special  recognition  and  still 
larger  scholarahips.  The  Corporation's 
goal  in  this  effort  is  to  highlight  the 
outstanding  community  service 
performed  by  high  school  students 
across  the  country,  to  recognize  the 
particularly  noteworthy -service 
accomplishments  of  outstanding  yoting 
individuals,  and  to  assist  those 
individuals  in  pursuing  higher 
education.  In  order  to  accomplish  this, 
the  Corporation  is  interested  in  selecting 
an  organization  to  provide 
administrative  and  technical  support 
related  to  this  program.  Additional 
information  about  this  program  is 
contained  in  the  Corporation's  Notice  of 
Availability  of  Funds  in  the  Federal 
Register  of  Wednesday,  September  4. 
1996. 

Dated:  September  3, 1996. 
Barry  W.  Stevens. 

Acting  General  Counsel,  Corporation  for 
National  and  Community  Service. 
[FR  Doc.  96-23079  Filed  9-10-96;  8:45  am] 
mtLHO  OOOt  I 


DEPARTMENT  OF  DEFENSE 
Qenerai  Services  Administration 

National  Aeronautics  and  Space 
Administration 

[FAR  CaM  96-307] 

Sutmlsslon  for  0MB  Review  Entitled 
Use  of  Data  Universal  Numtiering 
System  (DUNS)  as  Primary  Contractor 
Identification 

AGENaES:  Department  of  Defense  (DOD), 

General  Services  Administration  (GSA). 

and  National  Aeronautics  and  Space 

Administration  (NASA). 

ACTION:  Notice  of  request  for  public 

comments. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  theFederal 
Acqtiisition  Regulation  (FAR) 
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Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  a  new 
information  ^llection  requirement 
concerning  Use  of  Data  Universal 
Numbering  System  (DUNS)  as  Primary 
Contractor  Icpntification  (FAR  case  95- 
307).  This  request  is  pursuant  to  the 
emergency  pfocessing  provisions  of  the 
Paperwork.  Reduction  Act  of  1995 
(Public  Uw  104-13). 
DATES:  Comi^ent  Due  Date:  November 
12.  1996.        ; 

AOMESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collectioh  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  Desk 
Officer,  OMa  Room  10102,  NEOB, 
Washington,  tXH  20503.  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat,  18th  &  F  Streets,  NW, 
Room  4035,  \|Vashington.  DC  20405. 
Please  cite  FAR  case  95-307,  Use  of 
Data  Universal  Numberftig  System 
(DUNS)  as  Primary  Contractor 
Identification,  in  all  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Shari  Kiser,  Federal  Acquisition  Policy 
Division,  GSA  (202)  501-2164. 

SUPPLEMENT A|)Y  INFORMATION: 


A.  Purpose 

The  interir^  rule  amends  the  Federal 
Acquisition  Regulation  to  implement 
changes  in  the  numbering  system  used 
by  the  Goveriment  to  identify 
contractors  inreporting  to  the  Federal 
Procurement  Data  System.  The  rule 
substitutes  the  Data  Universal 
Numbering  Svstem  (DUNS)  number  for 
the  current  Cpntractor  Establishment 
Code.  1 

Concerns  h|ave  been  raised  that  the 
same  numbering  system  should  be  used 
for  reporting  to  the  Federal  Procurement 
Data  System  (FPDS)  and  identifying 
vendors  in  th^  FACNET  vendor 
registration  database.  The  Office  of 
Federal  Prbcurement  Policy  has 
determined  that  the  DUNS  number  will 
be  used  for  Foderal  Procurement  Data 
System  repor  ing  purposes  and  to 
identify  vendjors  in  the  FACNET  vendor 
registration  database.  Beginning  with  FY 
1996  first  quarter  submissions  to  the 
Federal  Procurement  Data  Center, 
agencies  may!  report  the  DUNS  number. 

The  Federafl  Procurement  Data  System 
(FPDS)  provides  a  comprehensive 
mechanism  for  assembling,  organizing, 
and  presenting  contract  placement  data 
for  the  Federf  I  Government.  Federal 
agencies  report  data  to  the  Federal 
Procurement  Data  Center  which 
collects,  processes,  and  disseminates 
official  statis  ical  data  on  Federal 
contracting. '  'he  Data  Universal 


Numbering  System  (DUNS)  number  is 
replacing  the  current  Contractor 
Establishment  Code  as  the  primary 
contractor  identification  number  used  to 
identify  contractors  in  the  Federal 
Procurement  Data  System.  Changes  to 
the  FPDS  reporting  requirements  are 
currently  in  process  to  conform  to  the 
requirements  of  Section  10004  of  the 
Federal  Acquisition  Streamlining  Act. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  5  minutes  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents 
50,400;  responses  per  respondent,  4; 
total  annual  responses,  201,600; 
preparation  hours  per  response,  .0166 
hours;  and  total  response  burden  hours, 
4,147. 

Obtaining  Copies  of  Justifications: 
Requester  may  obtain  copies  of 
justifications  from  the  General  Services 
Administration,  FAR  Secretariat  (MVR), 
Room  4035,  Washington,  DC  20405, 
telephone  (202)  501-2164.  Please  cite 
FAR  case  95-307,  Use  of  Data  Universal 
Numbering  System  (DUNS)  as  Primary 
Contractor  Identification,  in  all 
correspondence. 

Dated:  September  5, 1996. 
Shari  Kiser, 
FAR  Secretariat 
[FR  Doc.  96-23170  Filed  9-10-96;  8:45  am) 

WLUNO  CODE  68I0-EP-P 


Department  of  the  Army 

Military  Traffic  Management 
Command;  Security  Rules  and 
Accessorial  Service  Governing  the 
Movement  of  Department  of  Defense 
Freight  Traffic  by  Rail  Carrier 

agency:  Military  Traffic  Management 
Command  (MTMC),  DoD. 
ACTION:  Notice. 

SUMMARY:  The  Military  Traffic 
Management  Command  is  proposing  to 
change  Items  85,  95, 100,  and  180  in  the 
Military  Traffic  Management  Command 
Freight  Traffic  Rules  Publication  10 
(MFTRP  10).  This  proposed  change 
combines  two  existing  transportation 
protective  services  into  a  new  service. 
Also,  the  change  clarifies  where  and 
under  what  circiunstances  Arms, 
Ammunition  and  Explosives,  Tanks, 
Wheeled  Vehicles,  and  other  Sensitive 


Items  are  protected  while  being  shipped 
by  rail. 

DATES:  Comments  must  be  submitted  on 
or  before  November  15, 1996. 
ADDRESSES:  All  comments  concerning 
the  proposed  change  should  be 
addressed  to  Headquarters,  Military 
Traffic  Management  Command,  ATTN: 
MTOP-T,  5611  Columbia  Pike,  Falls 
Church.  VA  22041-5050. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Mark  Gerade,  e-mail 
geradem@baileys-emh5.army.mil  or  Mr. 
Robert  Jones,  jonesr@i)aileys- 
emh5.anny.mil,  Headquarters,  Military 
Traffic  Management  Command,  ATTN: 
MTOP-OP,  5611  Columbia  Pike.  Falls 
Church.  VA  22041-5050.  telephone 
(703)  681-6109/6089. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  changes  read  as  fqllows: 

Item  85 — Application 

1.  The  Transportation  Protective 
Service  (TPS)  set  forth  in  this  section 
apply  to  rail  carriers  offering  to 
transport  military  arms;  Division  1.1, 
1.2,  and  1.3,  ammunition,  explosives, 
fireworks,  chemical  munitions,  and 
other  commodities  which  may  require 
physical  security  protection  while  in 
transit. 

2.  When  this  service  is  required  on 
shipments  moving  in  TOFC/COFC 
service,  rail  carriers  will  insure  the 
appropriate  motor  TPS  applicable  to  the 
highway  portion  incident  to  the  TOFC/ 
COFC  movement  is  provided.  The  motor 
TPS  is  set  forth  in  Section  2  of  Motor 
Freight  Rules  Publication  No.  lA 
(MFTRP  No.  lA).  Only  MTMC  approved 
munitions  motor  carriers  may  be  used  to 
transport  shipments  over  the  highway. 

3.  Carriers  which  provide  TPS 
without  charge  will  enter  on  the  Tender 
in  Section  F(2)  two-character  alpha  code 
for  this  service  in  the  "service"  field 
and  place  zeros  in  the  "charge"  column. 
This  will  indicate  that  the  service  is 
offered  without  charge. 

4.  To  simplify  tender  filing 
procedures,  carriers  may  file  one  tender 
containing  charges  applicable  to  the 
TPS  named  in  this  section. 

Item  95 — Rail  Armed  Guard  Service 
(RG)  (Note) 

1.  Definition.  Rail  Armed  Guard 
Service  (RG).  RG  is  a  transportation 
protective  service  that  provides  one 
armed  guard  to  maintain  constant  and 
specific  24  hour  siureillance  on  a  DOD 
shipment  consisting  of  one  or  more  cars 
in  the  same  train. 

2.  Requirement.  Carriers  providing  RG 
must: 

a.  Perform  all  functions  of  Rail 
Inspection  Service  (RI)  as  specified  in 
item  100. 
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b.  Maintain  surveillance  at  all  rail 
stops  as  well  as  in  yards  and  terminals 
where  train  stops.  Ail  security  seals 
and/or  locks  will  be  checked  at  all  stops 
shown  in  NOTE  of  this  item. 

c.  Guards  will  be  augmented  as 
required  to  maintain  continuous 
observation  on  railcars  transpprting 
shipment(s). 

a.  Guards  will  not  leave  shipment 
until  properly  relieved  by  another  guard 
or  consignee  at  destination. 

e.  On  shipments  in  environmentally 
controlled  cars,  trailers  or  containers, 
the  refrigeration/heating  units  must  be 
inspected  in  transit  at  least  twice  during 
each  24-hour  period  for  the  purpose  of 
maintaining  temperature  requirements. 
Inspections  must  be  at  least  10  hours 
apart.  The  temperature  requirement  of 
each  shipment  will  be  annotated  on  the 
bill  of  lading  by  the  shipper. 
Immediately  following  each  required 
inspection,  an  authorized  carrier 
representative  will  make  a  report  by 
telephone  to  the  consignee  and  the 
appropriate  toll  free  800-Hotline 
telephone  number  (see  Item  180), 
furnishing  the  information  called  for  in 
the  sample  format  shown  in  NOTE  of  this 
item.  The  cost  of  telephone  calls  to 
other  than  toll  firee  numbers  will  not  be 
borne  by  the  Government. 

f.  Annotation.  RG  will  only  be 
furnished  upon  request  of  the  shipper 
by  annotation  on  the  bill  of  lading  as 
follows: 

"Rail  Armed  Guard  Surveillance  Service 
(RG)  Requested" 

g.  If  suspicion  of  tamjiering  or 
sabotage  exists  at  any  point  during  the 
movement  of  the  shipment,  the  railroad 
special  agents  office  will  immediately 
notify  the  consignee,  HQMTMC  at 
(703)681-6125,  or  one  of  the  24-hour 
MTMC  800-Hoteline  telephone  numbers 
(See  ITEM  180).  If  necessary,  the  carrier 
will  solicit  the  aid  of  local,  state  or 
federal  law  enforcement  officials  to 
secure  the  shipment. 

3.  Charges.  When  requested  by  the 
shipper,  the  rail  carrieiis)  will  provide 
RG  on  shipments  of  single  car  loads  or 
shipments  of  multiple  car  loads  in  the 
same  train  at  a  charge  of  RG(1) 

$ per  highway  mile  or  in  lieu 

thereof  a  flat  charge  of  RG(2)  $_ 


per  car.  The  charges  will  apply  from 
point  of  origin  to  (>oint  of  destination, 
and  will  be  in  addition  to  ail  other 
charges  for  transportation  of  shipments 
requiring  this  service. 

In  Section  F(l)  of  the  tender,  carriers 
will  complete  either  RG(1)  or  RG  (2),  but 
not  both.  •   *  %i5v  ^' 

Note:  Information  to  be  furnished  per 
instructions  in  paragraph  2e  above: 
1.  Person  and  carrier  reporting: 


2.  City  or  place  of  inspection: 

3.  Local  arrival  time  at  checkpoint: 

4.  Local  time  inspection  was  performed: 

5.  Interior  temperature  of  tfie  equipment: 

6.  Approximate  outside  temperature: 

7.  Government  seals  intact:  Yes  (    )  No  (    ) 

8.  Replaced  l)y  seal  number 

9.  Air  conditiomng  unit  wcvkiug:  Yes  (    )  No 

(    ) 

10.  Arrangement  made  for  repair 

11.  Entries  made  on  log  attached  to 

equipment:  Yes  (    )  No  (    ) 

12.  Estimated  or  actual  time  or  departure 

from  checkpoint 

13.  Estimated  time  of  arrival  at  next 

checkpoint  or  destination: 


Item  100 — Rail  Inspection  Service  (RI) 
(Notes  1  through  8) 

Rail  Inspection  Service  (RI)  replaces 
two  rail  security  services.  Rail 
Surveillance  Service  (RS)  and  Tank 
Surveillance  Service  (TS).  Greater 
Security  Service  (GS),  as  defined  in  item 
90,  will  still  be  maintained  for  all  other 
shipments  under  RI  service.  GS 
automatically  includes  Military  Traffic 
Expediting  Service  (MTX)  (See  Note  5). 
It  is  intended  that  RI  service  incorporate 
the  inspection  and/or  surveillance 
requirements  of  each  of  the  services  RI 
replaced. 

1.  Definition.  Rial  Inspection  Service 
(RI)  is  performed  by  rail  carriers  for  in- 
transit  protection  of  sensitive  and 
pilferable  items;  RI  automatically 
includes  MTX  (See  Note  5).  Inspection 
under  RI  is  external  only  to  assure  the 
integrity  of  the  shipment  (container  or 
vehicle)  and  the  seals/locking  devices. 
RI  is  required  for  the  movement  of 
Abrams  tanks,  and  other  ground 
vehicles  with  sensitive  armor  Categories 
n  through  IV,  and  uncategorized  (at 
DOD  component  headquarters 
direction);  arms,  ammunition,  and 
explosives  (AA&E);  and  night  vision 
devices  (NVD).  RI  is  optional  for  vehicle 
movements  and  unit  or  other 
movements  involving  pilferable  items, 
such  as  high  value  communications  and 
electronics. 

2.  Requirements.  Carriers  providing  RI 
must: 

a.  For  all  Shipments  Under  RI: 
(1)  Perform  Military  Traffic 
Expediting  Service  (MTX)  (NOTE  5). 


(2)  Annotation.  RI  will  only  be 
furnished  upon  request  of  the  shipper 
by  annotation  on  the  bill  of  lading  as 
follows: 

"Rail  Inspection  Service  (RI) 
Requested." 

(3)  Inspect  each  rail  car  containing 
shipments  requiring  RI.  Inspection  will 
be  performed  by  railroad  police  officer, 
railroademployees  (trained)  other  than 
poUce,  or  instructed  personnel  (trained) 
which  could  be  contract  security  firms 
designated  by  the  carrier  within  one 
hour  after  train  has  entered  a  rail 
terminal.  Reinspection  will  take  place    . 
every  hour  thereafter  until  the  train 
departs  (NOTE  3).  For  shipments 
located  at  a  working  terminal,  where 
carrier  persoimel  are  present  and  can 
provide  continuous  observation,  hourfy 
inspections  are  waived  provided  the 
train  is  on  an  inside  track.  When  hourly 
inspections  are  performed,  they  will  be 
documented. 

(4)  Inspection  records  will  be  required 
at  terminals  on  arrival  and  departure 
and  at  all  interchange  points  between 
railroads. 

(5)  Inspection  made  by  railroad  police 
officer,  railroad  employees  (trained) 
other  than  poUce,  or  instructed 
personnel  (trained),  which  could  be 
contract  security  firms,  will  be  available 
within  24  hours. 

(6)  While  in-transit  and  not  in 
terminal,  railroad  police  officer,  railroad 
employees  (trained)  other  than  police, 
or  instructed  personnel  (trained),  which 
could  be  contract  security  firms 
designated  by  the  carrier  will  inspect 
the  railcar(s)  containing  the  shipment 
every  hour  when  a  delay  is  more  than 
90  minutes. 

(7)  Assure  complete  interchange 
security  procedures  are  in  effect,  and 
recorded  when  transferring  the 
shipment  to  another  railroad,  or 
intermodal  carrier,  or  with  the 
government  (NOTE  6). 

(8)  Where  feasible,  place  shipments 
transiting  rail  yards  in  well-lighted 
areas,  on  an  inside  track,  near  the  tower, 
and/or  otherwise  under  the  general 
observation  of  railroad  police  officer, 
railroad  employees  (trained)  other  than 
police,  or  instructed  personnel  (trained), 
which  could  be  contract  security  firms 
designated  by  carrier  (NOTE  1). 

(9)  Notify  the  consignee  in  a  timely 
manner  of  arrival  at  destination  and 
maintain  inspection  until  physical 
hand-off  has  occurred  (NOTES  2  and  4). 

(a)  Name  of  carrier  reporting. 

(b)  Name  of  Inspector  and  his/her 
signature. 

(c)  Time  of  each  inspection  or 
acceptance  for  continuous  observation. 

(d)  Actual  arrival  time  at  terminal. 
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(e)  Actual  peparture  time  from 
terminal. 

(0  Condition  of  conveyance(s)  and 
seals/locking  devices. 

b.  For  Arms,  Ammunition,  and 
Explosives  (AA&E),  and  containerized 
Nicht  Vision!  Device  (ND): 

[\]  Inspection  of  container  locks/seals. 
If  found  broken,  reseal  with  same  or 
equivalent  device.  Report  broken  locks/ 
seals,  or  oth^r  security  problems  with 
containers  t(|  one  of  the  24-hour  MTMC 
800-Hotline  numbers  listed  in  item  180, 

page  8.  ... 

(2)  Ensure  tontainers  are  positioned 
door  to  door  or  otherwise  placed  with 
door  inacces^iable. 

(3)  If  an  add  number  of  containers/ 
MILVANs.  other  than  one,  is  loaded  on 
an  individual  rail  car,  loading  is  "door 
to  door"  andjthe  remaining  container  is 
loaded  with  (he  door  feeing  the  end  of 
another  container/MILVAN. 

c.  For  Ml  Abrams  Tanks: 

(1)  Inspection  calls  for  external 
observation  tnd  inspection  by  railroad 
police  ofHce^,  railroad  employees 
(trained)  other  than  policy,  or  instructed 
personnel  (trained),  which  could  be 
contract  seciirity  firms,  of  each  vehicle 
within  one  hpur  after  it  has  stopped  and 
at  least  once  leach  hour  during  each 
stop.  IDocimientation  supporting  hourly 
checks  is  subject  to  review. 

(2)  In  addition  to  the  requirements  in 
paragraph  2^  above,  the  following 
inspections  will  be  performed  by  the 
carrier  to  ensure  the  integrity  of  the 
shipment  and  will  be  conducted  from 
the  groimd  unless  exceptions  are  noted. 

(alEnsure  tank  armor  plate,  tie 
downs,  or  other  parts  are  secure  and 
intact. 

(b)  Ensure  tank  skirts  and  transloc 
bolts  are  secure  and  undamaged. 

(c)  Inspect  vehicle  openings  (drivers, 
hatch,  loadii)g  hatch)  to  ensure  they  are 
adequately  secured  (locked  and  sealed, 
or  welded). 

(d)  Inspect  equipment  boxes  to  ensui^ 
exterior  integrity  of  the  boxes  and  that 
seals/locking  devices  and  tie  downs  are 
intact. 

(3)  If  the  armor  is  penetrated,  the 
shipment  will  continue  to  be  protected 
by  the  carriet  in  conjunction  with  an  on- 
the-scene  inTestigation  by  military 
representatives. 

(4)  A  diagram  of  the  Ml  Abrams  Tank 
is  found  at  ti^e  end  of  this  section  and 
depicts  thos*  areas  of  the  vehicle  that 
railroad  police  officer,  railroad 
employees  (trained)  other  than  police, 
or  instructed  personnel  (trained),  which 
could  be  coi^tract  security  firms,  will 
concentrate  their  physical  inspection. 

d.  For  Non-Sensitive  Armored/ 
Wheeled  Vehicle  Inspections  (Optional): 

(1)  This  service  may  be  used  at  the 
shipper's  op  :ion  for  the  movement  of 


armored  and  wheeled  vehicles 
(excluding  the  Ml  Abrams  Tank  fomily 
of  vehicles  and  certain  ground  vehicles 
tracked  with  sensitive  armor,  for  which 
RI  is  mandatory.  Inspection  calls  for  the 
external  observation  and  inspection  by 
railroad  police  officer,  railroad 
employees  (trained)  other  than  police, 
or  instructed  personnel  (trained),  which 
could  be  contract  security  firms  of  each 
railcar  transporting  military  vehicles, 
LAW  parara-aph  a  above. 

(2)  The  following  inspections  will  be 
performed  by  the  carrier  to  ensure  the 
integrity  of  the  shipment  and  will  be 
conducted  from  the  ground  unless 
exceptions  are  noted. 

(a)  Inspect  wheeled  vehicles  for  glass 
damage  and  all  vehicles  for  signs  of 
pilferage,  theft,  or  serious  damage. 

(b)  Ensure  tie  downs  are  secure  and 
intact. 

(c)  Inspect  vehicle  openings  of  tanks 
and  tactical  vehicles  (driver's  hatch, 
loading  hatch)  to  ensiue  they  are 
adequately  secured  (locked,  and  sealed, 
or  welded). 

(d)  Sensitive  or  pilferable  items 
shipped  along  with  thanks  and  other 
tracked  vehicles  should  be  in  separate, 
approved  containers.  The  shipper  is 
responsible  for  securing  a  vehicle's 
opening  and  all  containers.  The  seals/ 
locking  devices  will  be  inspected  by 
railroad  police  officer,  railroad 
employees  (trained)  other  than  police, 
or  instructed  personnel  (trained),  which 
could  be  contract  security  firms,  to 
ensur«*  that  they  are  adequately  secured. 

3  /     ^orting  Procedures. 

a  shipper  must  report  shipment 
in  ormation  to  the  appropriate  MTMC 
area  command  in  advance  of  movement 
and  must  include  the  GS  or  RI  number 
on  GBl .  MTMC  area  commands  will  be 
responsible  for  furnishing  this 
information  to  Manager,  Military 
Transportation  Section,  AAR.  at  (703) 
681-6117  in  a  timely  manner. 

b.  In  the  event  of  any  serious  accident 
or  incident,  suspected  or  actual 
tampering  and  if  the  carrier  believes  a 
threat  exists,  the  carrier  will 
immediately  notify  the  consignee  and 
MTMC  on  one  of  the  twenty-four  hour 
MTMC  800-Hotline  numbers  provided 
below.  If  necessary  the  carrier  will 
solicit  the  aid  of  local  state  or  federal 
law  enforcement  officials  to  secure  the 
shipment.  Notification  will  also  be 
furnished  to  the  Manager,  Military 
Transportation  Section.  AAR,  at  (703) 
681-6117.  Damage  reporting  of  serious 
accidents  or  incidents  will  be  reported 
within  two  hours  foUo%ving  occurrence 
(NOTE  2  and  4). 

c.  If  evidence  of  forced  entry  or 
tampering  with  seals  has  occurred,  the 
carriers  will  immediately  notify  the 


consignee  and  MTMC  800-Hotline 
numbers  listed  below. 

4.  Charges.  In  addition  to  all  rates  and 
charges  for  transportation,  shipment  of: 

a.  Arms,  Ammunition  and  Explosives 
(AA&E)  and  containerized  Night  Vision 
Devices  (NVD)  for  which  RI  is  provided 
by  carrier  at  shipper's  request  will  be 

subject  to  a  fcharge  of  RI(1)  $ 

per  highway  mile  per  car  or  in  lieu 
thereof  a  flat  charge  of  RI(2} 
$ per  car. 

h'.  Ml  Abrams  Tanks  for  which  RI  is 
provided  by  carrier  at  shipper's  request 
will  be  subject  to  a  charge  of  Ri(3) 

$ per  highway  mile  per  car  or 

in  lieu  thereof  a  flat  charge  of  RI(4) 
$ per  car. 

c.  Non-Sensitive  Armored/Wheeled 
Vehicle  Inspections  (Optional)  for 
which  RI  is  provided  by  carrier  at 
shipper's  request  will  be  subject  to  a 

charge  of  RI(5)  $ per  highway 

mile  per  car  or  in  lieu  thereof  a  flat 
charge  of  RI(6)  $ per  car. 


1 1:  Lighting  itiuniinating  the  railcai(s) 
containing  the  military  shipment  is  beneficial 
for  supporting  inspections  and  should  be 
used  wtien  feasible. 

Note  2:  Timely  is  defined  in  terms  of 
immediate  notification  of  delivery  and 
advising  the  government  not  later  than  two 
hours  after  a  serious  accident  or  incident 

Note  3:  Inspectors  should  be  a  railroad 
police  officer,  railroad  employees  (trained) 
other  than  police,  or  instructed  personnel 
(trained),  which  could  be  contract  security 
firms  designated  by  the  carrier  to  inspect  the 
railcards). 

(A  person  is  considered  "trained  and 
instructed"  when  he  or  she  is  employed 
by  the  railroad  or  the  terminal  involved 
in  the  handling  of  shipments,  has  been 
trained  by  the  railroad/terminal  to 
inspect  railcar(s),  is  aware  of  the 
sensitivity  of  material  moving  under  RI, 
and  knowledgeable  of  safety,  security 
and  emergency  procedures  that  must  be 
followed.  Trained  and  instructed 
contract  personnel  may  be  used  to 
conduct  inspection  of  railcar(s),  but 
must  meet  the  same  criteria  as 
personnel  designated  by  the  carrier  to 
inspect  railcaris).] 

Note  4:  Damage  reporting  is  required  for 
any  serious  accident  or  incident. 

Note  5:  MTX  is  an  expediting  service 
provided  by  the  Association  of  American 
Railroads  (AAR)  for  military  carload 
shipments.  This  automated  service  uses  a 
central  computer  file  electronically  linked 
with  member  railroads  and  is  capable  of 
reporting  on  single  line  and  joint-line 
movements.  Passing  or  progress  reports  are 
controlled  by  an  MTX  number  assigned  by 
the  Area  Command. 

Note.  6:  Interchange  procedures  between 
railroads,  intermodal  carriers,  and  with  the 
government  are  vital  to  ensure  continuity  of 
security.  Where  needed,  complete  formal 


Federal  Register  /  Vol.  61,  No.  177  /  Wednesday,  September  11,  1996  /  Nodces  47897 


Memorandum  of  Agreement  between  parties 
to  ensure  continuous  protection  is  provided. 

Note  7:  For  performance  of  RG,  it  may  be 
more  advantageous  in  some  circumstances  to 
have  a  railroad  police  officer,  railroad 
employees  (trained]  othw  than  police,  or 
instructed  persoimel  (trained],  which  could 
be  contract  security  firm  personnel,  ride  in  a 
separate  motor  vehicle  paralleling  the  train, 
rather  than  on  the  train.  Hie  raiboad  has  the 
opinion  to  decide  which  is  more  secure. 

Note  8:  When  carrier  has  identified  areas, 
which  are  knovm  trouble  spots,  shipments 
will  be  routed  to  avoid  these  areas  or,  if 
unavoidable,  be  expedited  through  these 
areas. 

Item  180 — ^MTMC  Emogenqr 
Notification  NumboB 

1.  The  foUowing  toll-free  (800)  MTMC 
Hotline  telephone  numbers  are  for 
commercial  transportation  notification 
only.  These  numbers  are  to  be  used  for 
reporting: 

a.  The  Holding  of  DOD  shipments  that 
cannot  be  delivered  because  the  shipper 
or  consignee  cannot  be  adequately 
identified  (astray  height). 

b.  Jn-transit  serious  accidents, 
incidents,  delays  or  other  emergencies 
involving  IX)D  shipments. 

2.  Gamers  located  within  the 
geographical  jurisdiction  of  MTMC 
Easter  Area  Command  shall  telephone 
the  following  toll-five  nimibers  to 
report: 

Accidents,  Incidents,  Delays,  or  CXher 
Emenendes — (800)  524-0331. 

3.  Carriers  located  within  the 
geographical  jurisdiction  of  MTMC 
Western  Area  Command  shall  telephone 
the  following  toll-free  numbers  to 
report: 

Accidents,  Incidents,  Delays,  or  Other 
Emergencies — (800)  435-4566. 
Gxegory  D.  Siowaltar, 
Aimy  Federal  Register  Liaison  Officer. 
[FR  Doc.  96-23171  Filed  9-10-96;  8:45  am] 
MUMQ  coot  Sno-M-M 


Corps  of  Enginoere 

Intwit  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  the  Proposed  Randleman 
Lake,  Quiiford  and  Randolph  Counties, 
NC 

AQENCY:  U.S.  Aimy  Corps  of  Engineers, 
DoD. 

ACTION:  Notice  of  intent. 

SUMMARY:  The  Piedmont  Triad  Regional 
Water  Authority  (PTRWA)  has  applied 
for  a  Department  of  the  Army  permit  to 
discharge  fill  material  for  the 
construction  of  a  dam  to  impound  water 
to  form  Randleman  Lake.  The  dam 
would  be  about  15  miles  south  of  the 
dty  of  Greensboro,  North  Carolina,  and 


would  be  located  on  the  Deep  River,  a 
tributary  of  the  Cape  Fear  River. 
Projected  regional  water  demands 
indicate  that  existing  water  supplies  are 
inadequate  for  futiu«  needs  and  that 
water  shortages  will  occur  shortly  after 
the  year  2000.  The  proposed  lake  would 
meet  the  projected  water  supply  needs 
of  the  PTRWA  member  governments  for 
approximately  50  years. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  proposed  action 
and  DEIS  can  be  answered  by:  Mr.  John 
C.  Meshaw,  Environmental  Resources 
Section;  or  Mr.  E.  David  Franklin, 
Regulatory  Branch,  both  at  the  U.S. 
Army  Engineer  District,  Wilmington, 
Post  Office  Box  1890,  Wilmington, 
North  Carolina  28402-1890;  telephone: 
(910)  251-4175  or  (910) 251-4952, 
respectively. 

SUPPLEMENTARY  INFORMATION: 
Construction  of  the  dam  for.Randleman 
Lake  will  require  a  permit  pursuant  to 
Section  404  of  the  Clean  Water  Act,  as 
amended,  for  the  discharge  of  dredged 
or  fill  material  into  waters  of  the  United 
States  and  their  contiguous  wetlands. 
The  project  would  intmdate  121  acres  of 
jurisdictional  wetlands  and 
approximately  28  miles  of  rivers  and 
streams.      " 

1.  The  proposed  6,000-acre  project 
would  consist  of  a  3,000-acre  lake  and 
a  3,000-acre  perimeter  buffer  strip. 
Randleman  Lake  would.-be  constructed 
at  the  same  dam  site  and  conservation 
pool  elevation  which  was  authorized  by 
the  U.S.  Congress  in  1968  for  the 
proposed  Federal  Randleman  Lake 
multipurpose  reservoir.  Three  major 
aspects  of  the  ciuxently  proposed 
project  which  are  different  fixtm  the 
previously  proposed  Federal  project 
include  the  following: 

a.  The  project  purpose  is  water  supply 
only,  not  multipuurpose. 

b.  Land  requirements  total 
approximately  6,000  acres  rather  than 
10,000  acres. 

c  Treated  wastewater  firom  the 
Highpoint  Eastside  Wastewater 
Treatment  Plant  would  be  released 
directly  into  the  upstream  portion  of  the 
lake  rather  than  discharging  through  a 
sewer  bypass  to  a  point  downstream 
from  Randleman  dam. 

2.  Alternatives  to  the  proposed  project 
indude  other  water  supply  reservoirs, 
purchase  of  water  fit)m  other 
municipalities,  development  of 
groimdwater  wells,  water  conservation, 
a  combination  of  groundwater  wells 
with  a  smaller  reservoir,  and  no  action. 
Other  reservoir  sites  considered  include 
Upper  Deep  River  Lake,  Altamahaw 
Lake,  and  a  combination  of  two  smaller 


sites  at  Benaja  Lake  and  Polecat  Creek 
Lake. 

3.  PubUc  and  agency  review  and  input 
for  the  proposed  project  have  been 
ongoing  since  1988.  An  environmental 
impact  statement  (EIS)  was  prepared  by 
the  State  of  North  Carolina  in  order  to 
satisfy  the  requirementa  of  the  North 
Carolina  Environmental  Policy  Act  and 
North  Carolina  General  Statutes  162A- 
7  and  153-285  concerning  the  use  of  the 
power  of  eminent  domain  and  the 
interbasin  transfer  of  water.  The  State's 
Draft  EIS  was  circulated  for  review  in 
July  1969;  a  public  hearing  was 
conducted  on  February  6, 1991;  and  the 
State's  Final  EIS  was  published  on 
Odober  23, 1991.  Subsequently,  issues 
and  concerns  were  discussed  at  an 
interagency  scoping  meeting  conduded 
January  22, 1992,  and  at  a  meeting  with 
the  Deep  River  Citizens  Assodation  on 
February  25,  1992. 

a.  The  public  involvement  program 
will  continue  through  public 
announcements,  letters,  report  review 
periods,  telephone  conversations,  and 
meetings.  All  private  interests  and 
Federal,  State,  and  local  agendes  having 
an  interest  in  the  projed  are  hereby 
notified  that  their  partidpation  is 
invited. 

b.  The  significant  issues  to  be 
addressed  in  the  DEIS  are  the  impacts 
of  the  projed  on  wetlands,  hydrology, 
water  quality,  aquatic  resources,  fish 
and  wildlife  habitat,  cultural  resources, 
transportation,  and  the  sodal  and 
economic  conditions  of  the  projed  area. 

c.  The  lead  agency  for  this  projed  is 
the  U.S.  Army  Engineer  Distrid. 
Wilmington.  Cooperating  agency  status 
has  not  been  assigned  to,  nor  requested 
by,  any  other  agency. 

d.  The  DEIS  is  being  prepared  in 
accordance  with  the  requirements  of  the 
National  Environmental  PoUcy  Ad  of 
1969,  as  amended,  and  will  address  the 
projed's  relationship  to  all  other 
applicable  Federal  and  State  laws  and 
Executive  Orders. 

4.  No  formal  scoping  meetings  are 
planned  at  this  time,  but  based  on  the 
responses  received,  meetings  may  be 
held  with  spedfic  agendes  or 
individuals  as  required. 

5.  The  Draft  EIS  is  currently 
scheduled  for  distribution  to  the  public 
in  fall  1996. 

Dated:  August  27, 1996. 
Terry  R.  Ymingbluth, 

Lieutenant  Colonel,  U.S.  Army  District 

Engineer. 

(FR  Doc.  96-23172  Filed  9-10-96: 8:45  am] 
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Cofpe  of  Engineaf 

Inland  Waterways  Users  Board 

agency:  Coips  of  Engineers.  Anny 

Department.  OCX). 

ACTION:  Notjpe  of  op«i  meeting. 


summary:  In  accordance  with  10(a)(2)  of 
the  Federal  Advisory  C(unmittee  Act, 
Public  Law  (92-463)  annoimcranent  is 
made  of  the  next  nxeeting  of  the  Inland 
Waterways  ysere  Board.  The  meeting 
will  be  held  on  8  CXitober  1996  at  the 
Edgewater  Hotel  in  Seattle.  Washington 
(Tel.  206-M3-4300  or  800-426-9280). 
Registration  will  begin  at  12:30  PM  and 
the  meeting  ds  scheduled  to  adjourn  at 
5:00  PM.  Tte  meeting  is  open  to  the 
public.  Any, interested  person  may 
attend,  appear  before,  or  file  statements 
with  the  committee  at  the  time  and  in 
the  manner  permitted  by  the  committee. 
FOR  FURTHER  MFORMATION  CONTACT: 
Mr.  Norma  T.  Edwards,  Headquarters, 
U.S.  Army  Corps  of  Engineers,  CECW- 
PD.  Washdngton,  DC  20314-1000. 
SUPPLEMENTARY  INFORMATION:  None. 
Gragory  D.  Skowaltar, 
Army  Federal  Register  Liaison  Officer. 
[FR  Doc.  96-13174  Filed  9-10-96;  8:45  ami 
aajjNQCooc  $no-u-M 


Dapartmonl  of  the  Navy 

Notice  of  Inltont  to  Prepare  an 
Envtronmeatal  Impact  Statement  for 
the  Propoeed  Construction  of  a 
Replacemem  Outfall  for  the 
Wastewater  Treatment  Plant  at  Fort 
Kamehameha,  Pearl  Hart>or,  Oahu, 


summary;  Pursuant  to  Section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  (NEPA)  of  1969,  as  implemented  by 
the  Council!  on  Environmental  Quality 
regulations  (40  CFR  Parts  1500-1508). 
the  Navy  announces  its  intent  to  prepare 
an  Environmental  Impact  Statement 
(EIS)  for  the  proposed  construction  of  a 
replacement  outfall  for  the  existing 
wastewater  treatment  plant  (WWTP)  at 
Fort  Kamehameha,  Pearl  Harbor,  Oahu, 
Hawaii. 

The  action  covered  by  the  EIS  is 
replacement  of  the  existing  outfall, 
which  discharges  into  the  entrance 
channel  of  a  Class  2  inland  estuary,  with 
a  multiport  deep  ocean  outfall  which 
will  discharge  into  Class  A  open  coastal 
marine  waters.  The  proposed  outfall 
will  reduca  nutrient  mass  loading  on  the 
Pearl  Harbor  estuary.  The  proposed 
action  is  consistent  with  the  State  of 
Hawaii's  management  plan  for  the  Pearl 
Harbor  estuary,  pursuant  to  Section 
304(1)  of  the  Clean  Water  Act.  The  EIS 


will  analyze  reasonable  alternatives  for 
disposal  of  secondary  treated  effluent 
and  will  assess  their  direct  and 
cumulative  environmental  impacts. 

Navy  will  initiate  a  scoping  process  to 
identify  significant  issues  for  study  in 
the  EIS  and  to  identify  and  notify 
parties  interested  in  and  affected  by  the 
proposed  action.  It  is  important  that 
interested  agencies,  individuals,  and 
organizations  take  this  opportunity  to 
identify  environmental  concerns  and 
feasible  alternatives  that  should  be 
addressed  in  the  EIS.  Public  scoping 
meetings  will  be  held  on  1  and  2 
October  1996,  during  which  oral 
comments  may  be  presented.  To  allow 
all  views  to  be  shared,  each  speaker  will 
be  asked  to  limit  comments  to  five 
minutes. 

Interested  parties  are  also  invited  and 
encouraged  to  provide  written 
comments  in  addition  to,  or  in  lieu  of, 
oral  comments  at  the  public  meetings. 
Scoping  comments  should  clearly 
describe  specific  issues  or  topics  that 
the  EIS  should  address.  The  scoping 
period  for  receipt  of  comments  will  end 
on  18  October  1996. 
DATES/LOCATIONS:  Two  public  scoping 
meetings  will  be  held  on  Oahu:  (1) 
Honolulu,  Oahu:  October  1,  1996,  7:00 
- 10:00  pm,  Washington  Intermediate 
School,  1633  South  King  Street,  and  (2) 
Pearl  Harbor.  Oahu:  October  2, 1996, 
7:00  - 10:00  pm,  Makalapa  Elementary 
School,  4435  SaU  Lake  Boulevard. 
FOR  FURTHER  INFORMATION  CONTACT: 
Written  statements  and/or  questions 
regarding  the  scoping  process  should  be 
mailed  no  later  than  October  18, 1996  to 
Mr.  Mdlvin  Kaku  (Code  23),  Pacific 
Division,  Naval  FadUties  Engineering, 
Pearl  Harbor,  HI  96860,  telephone  (808) 
471-9338;  fax  (808)  474-4890. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  action  consists  of  constructing 
a  12.000-foot  long.  42-inch  diameter 
wastewater  outfall  extension,  which 
will  discharge  through  a  multiport 
diffuser  at  a  water  depth  of  behveen  70 
and  150  feet. 

Construction  activities  include 
excavating  an  underwater  trench  across 
the  shallow  offshore  limestone  reef  and 
in  the  Pearl  Harbor  entrance  channel, 
installing  pipe  in  the  trench,  and 
covering  pipe  with  protective  material. 
Construction  equipment  and  supplies 
will  be  staged  in  the  immediate  vicinity 
of  the  treatment  plant.  Construction  on 
the  reef  wiU  require  installation  of  a 
temp>orary  earthen  berm  for  equipment 
access;  the  berm  will  be  removed  after 
pipe  installation.  Construction  in  the 
channel  will  be  carried  out  from  one  or 
more  barges.  Approximately  30,000 
cubic  yards  of  excavated  material  will 


be  disposed  at  an  approved  ofEshore 
dredged  material  discharge  site.  Outfall 
piping  will  be  assembled  on  land  and 
floated  to  the  outfall  aUgnment.  Piping 
in  the  trench  will  be  supported  by 
gravel  beds  and  capped  with  concrete 
mats  or  tremie  concrete.  In  shallow 
water,  the  top  of  the  protective  concrete 
mats  will  be  approximately  even  with  or 
just  below  the  existing  bottom  contour. 
In  deep  water,  the  protective  layer  will 
be  one  meter  below  the  design 
maintenance  dredge  depth. 
Construction  activities  will  occur  over  a 
period  of  approximately  18  months.  The 
existing  outfall  will  be  retained  ftwr 
emergency  operations. 

Alternatives  to  be  evaluated  include 
(1)  no  action,  (2)  several  outfall 
alignments  with  variations  of 
construction  methodology,  dredged 
material  disposal,  and  diffuser  depth 
and  length,  and  (3)  upland  disposal  of 
wastewater  effluent,  either  by  reuse  or 
disposal  through  imderground  injection 
wells.  The  alternative  outfall  alignments 
all  exit  the  existing  WWTP  discharge 
piunp  station  and  terminate  at  a  depth 
of  between  70  and  150  feet;  they  differ 
in  the  locations  at  which  they  cross  the 
shoreline  reef  flat  and  enter  deeper 
water.  Construction  method  options 
include  use  of  barges,  use  of  a 
temporary  berm  across  the  reef  flat,  and 
possibly  directional  drilling.  Dredged  . 
materials  may  be  used  to  construct  a 
temporary  berm,  disposed  at  the 
existing  approved  offshore  disposal  site, 
or  disposed  at  an  undetermined  upland 
location.  The  upland  disposal/reuse 
alternative  for  wastewater  consists  of 
constructing  infrastructure  to  further 
treat  WWTP  effluent  and  redirect  it  to 
an  undetermined  upland  site.  The 
upland/underground  injection 
alternative  consists  of  constructing 
underground  injection  wells  at  suitable' 
locations  for  effluent  disposal. 

Environmental  issues  to  be  addressed 
will  include,  but  not  be  limited  to, 
effects  on  surface  and  grotmd  water 
quality,  terrestrial  and  aquatic  habitats, 
threatened  or  endangered  species, 
cultiiral  resources,  infiastructure,  traffic, 
noise  and  the  socioeconomic 
environment.  Direct,  indirect,  and 
cumulative  impacts  will  be  analyzed, 
and  mitigation  measures  will  be 
developed  as  reqvured.  Related 
regulatory  processes  will  include  a 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  permit 
under  the  Clean  Water  Act  (CWA),  a 
Department  of  the  Army  permit  under 
Section  404  of  the  CWA,  and  a  Section 
401  WaterQuality  Certification  by  the 
State  of  Hawaii  Department  of  Health. 
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Dated:  September  6, 1996. 
D^Koenig, 

LCDR.  JAGC.  USN.  Federal  Re^ster  Liaison 
Officer. 

[FR  Doc  96-23198  Filed  9-10-96;  8:45  am] 
BHJJNQ  COOK  M10-ff-P 


DELAWARE  RIVER  BASIN 
COMMISSION 

Notic*  of  Commission  Meeting  and 
PubUe  Hearing 

The  Delaware  River  Basin 
Ck)mmission  will  hold  a  special  35th 
Anniversary  meeting  on  Thursday, 
September  19, 1996  beginning  at  11:00 
a.m.  in  the  Concert  Hall  located  in  the 
Independence  Seaport  Museum  at  211 
South  Coltmibus  Boulevard  and  Walnut 
Street,  Penn's  Landing,  Philadelphia, 
Pennsylvania.  The  meeting,  which  is 
open  to  the  public,  will  commemorate 
the  Commission's  35th  year  under  the 
interstate-federal  Delaware  River  Basin 
Compact. 

Following  a  luncheon  recess,  the 
meeting  will  reconvene  at  2:30  p.m.  at 
the  same  location  and  will  include  the 
following  subjects  for  public  hearing: 

Applications  for  Approval  of  the 
Following  Projects  Pursuant  to  Article 
10.3.  Article  11  and/or  Section  3.8  of  the 
Compact 

1.  Palmer  Water  Company  D-81-24 
CP  RENEWAL  3.  Application  for  the 
renewal  of  a  ground  water  withdrawal 
project  to  supply  up  to  35  million 
gallons  (mg)/30  days  of  water  to  the 
applicant's  distribution  system  for  Well 
Nos.  4, 6,  7.  Foundry  Well  and  Well  A. 
Commission  approval  on  May  22, 1991 
was  limited  to  five  years.  The  applicant 
requests  that  the  total  withdrawal  from 
all  wells  remain  limited  to  35  mg/30 
days.  The  project  is  located  in 
Palmerton  Borough.  Carbon  County, 
Pennsylvania. 

2.  Broad  Run  Valley.  Inc.  0-85-27  CP 
RENEWAL  2.  All  application  for  the 
renewal  of  a  ground  water  withdrawal 
project  to  supply  up  to  24  mg/30  days 
of  water  to  the  applicant's  Wilkinson 
Farm  water  supply  project  from  Well 
No.  W-3.  Commission  approval  on  June 
19, 1991  was  limited  to  five  years.  The 
applicant  requests  that  the  total 
withdrawal  from  all  wells  remain 
limited  to  24  mg/30  days.  The  project  is 
located  in  New  Garden  Township, 
Chester  County,  Pennsylvania. 

3.  Woodloch  Pines,  inc.  0-89-57  CP 
RENEWAL  An  application  for  the 
renewal  of  a  ground  water  withdrawal 
project  to  supply  up  to  9  mg/30  days  of 
water  to  the  appUcant's  potable 
distribution  system  and  golf  course 


irrigation  system  from  Well  Nos.  5, 6 
and  9.  Commission  approval  on  August 
8, 1990  was  limited  to  five  yeara.  The 
applicant  requests  that  the  total 
withdrawal  from  all  wells  remain 
limited  to  9  mg/30  days.  The  project  is 
located  in  Lacka waxen  Township,  Pike 
County,  Pennsylvania. 

4.  Evesham  Municipal  Utilities 
Authority  0-93-38  CP.  An  application 
for  approval  of  a  ground  water 
withdrawal  project  to  supply  up  to  29 
mg/30  days  of  water  to  the  applicant's 
distribution  system  from  new  Well  No. 
13  screened  in  the  Mt.  Laurel  Aquifer, 
and  to  increase  the  existing  withdrawal 
limit  of  136  mg/30  days  from  all  wells 
to  149  mg/30  days.  The  project  is 
located  in  Eveshiam  Township, 
Burlington  County,  New  Jersey. 

5.  Resorts  USA,  Inc.  D-94-28-CP.  An 
appUcation  for  approval  of  a  ground 
water  withdrawal  project  to  supply  up 
to  1.73  mg/30  days  of  water  to  the 
applicant's  Country  Club  of  the  Poconos 
at  Big  Ridge  distribution  system  from 
new  Well  No.  2,  and  to  retain  the 
existing  withdrawal  limit  from  all  wells 
of  3.7  mg/30  da3rs.  The  project  is  located 
in  Middle  Smithfield  Township, 
Monroe  County,  Pennsylvania. 

6.  Warwick  Township  Water  and 
Sewer  Authority  0-94-72  CP.  An 
apphcation  for  the  approval  of  a  groimd 
water  withdrawal  project  to  supply  up 
to  5.0  mg/30  days  of  water  to  the 
applicant's  distribution  sj^em  to  serve 
the  proposed  Country  Crossing 
residential  development  and  the  High 
Pointe  industrial  complex  from  new 
Well  Nos.  9, 10  and  11.  The  applicant 
requests  that  the  total  withdrawals  from 
all  wells  remain  limited  to  22.0  mg/30 
days.  The  project  is  located  in  Warwick 
Township,  Bucks  County  in  the 
Southeastern  Pennsylvania  Ground 
Water  Protected  Area. 

7.  Mantua  Township  Municipal  . 
Utilities  Authority  D-95-36  CP.  An 
application  for  an  increased  withdrawal 
of  water  from  previously  approved  Well 
Nos.  2  through  8  in  the  applicant's 
water  supply  system.  The  applicant 
requests  that  the  withdrawal  from  Well 
Nos.  2  through  8  be  increased  from  37 
mg/30  days  to  47  mg/30  days.  The 
project  is  located  in  Mantua  Township, 
Gloucester  Coimty,  New  Jersey. 

8.  Borough  of  Clayton  0-95-45  CP. 
An  application  for  approval  of  a  groimd 
water  withdrawal  project  to  supply  up 
to  15  mg/30  days  of  water  to  the 
applicant's  distribution  system  from 
new  Well  No.  6.  and  to  increase  the 
existing  withdrawal  limit  of  27.7  mg/30 
days  from  all  wells  to  31  mg/30  days. 
The  project  is  located  \n  Cla3rton 
Borough.  Gloucester  County,  New 
Jersey. 


9.  Township  of  Med  ford  D-95-5S  CP. 
An  application  for  approval  of  a  ground 
water  withdrawal  project  to  supply  up 
to  28  mg/30  days  of  water  to  the 
applicant's  distribution  system  from 
new  Well  Nos.  14, 15  and  16,  and  to 
increase  the  existing  withdrawal  limit  of 
68.7  mg/30  days  from  all  wells  to  77 
mg/30  days.  Tlie  projert  is  located  in 
Medfbrd  Township,  Burlington  County. 
New  Jersey. 

10.  aty  of  Millville  D-96-5  CP.  An 
application  for  approval  of  a  groxmd 
water  withdrawal  project  to  supply  \^) 
to  43.2  mg/30  days  of  water  to  the 
applicant's  distribution  system  from 
new  Well  No.  17,  and  to  retain  the 
existing  withdrawal  limit  from  all  wpUs 
of  200  mg/30  days.  The  project  is 
located  in  the  City  of  Millville, 
Cumberland  County,  New  Jersey. 

11.  Borough  ofPemberton  D-9&-7  CP. 
An  apphcation  for  approval  of  a  groimd 
water  withdrawal  project  to  supply  up 
to  10.5  mg/30  days  of  water  to  the 
applicant's  distribution  system  from 
new  Well  Nos.  4  and  5,  and  to  limit  the 
withdrawal  limit  from  all  wells  to  10.5 
mg/30  days.  The  project  is  located  in 
Pemberton  Borough,  Burlington  County, 
New  Jersey. 

12.  Keystone  Hollow  Corporation  Z>- 
9&-14.  An  application  for  approval  of  a 
groimd  water  withdrawal  project  to 
supply  op  to  12  mg/30  days  of  water  to 
the  applicant's  Great  Bear  Golf  and 
Country  Club  irrigation  system  from 
new  Well  Nos.  1,  2  and  3,  and  to  limit 
the  withdrawal  from  all  wells  and 
ponds  to  mg/30  days.  The  project  is 
located  in  Middle  Smithfield  'Township, 
Monroe  Coimty,  Pennsylvania. 

13.  Borough  of  Bowmanstown  D-96- 
22  CP.  A  project  to  construct  a  0.2  mgd 
sewage  treatment  plant  (STP)  to  serve 
the  Borough  of  Bowmanstown  in  Carbon 
Coxmty,  PA.  The  proposed  STP  will 
provide  secondary  biological  treatment 
utilizing  the  activated  sludge 
sequencing  batch  reactor  process.  The 
STP  will  be  located  just  off  Lincoln 
Avenue  on  the  east  side  of  the  Lehigh 
River  to  which  the  treated  effluent  will 
discharge  alter  chlorination. 

14.  Pennsylvania  Department  of 
Conservation  and  Natural  Resources  O- 
96-23  CP.  A  project  to  modify  the 
apphcant's  existing  0.2  mgd  STP  serving 
the  Nockamixon  State  park  in 
Bedminster,  East  Rockhill,  Haycock  and 
Nockamixon  Townships,  all  in  Bucks 
County,  PA.  The  existing  extended 
aeration  activated  sludge  secondary 
biological  treatment  process  will  be 
changed  to  a  sequencing  batch  reactor 
type  activated  sludge  process.  The  STP 
is  sitiiated  downstream  of  the  Tohickon 
Dam  and  will  continue  to  discharge  to 
Tohickon  Creek  just  downstream  of  the 
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dam  after  terlliary  filtration  and  chlorine 
disinfection. 

15.  Warmdk  Township  Water  &  Sewer 
Authority  D-96-24  CP.  A  project  to 
construct  a  0,12  mgd  STP  to  serve 
residential  aiid  industrial  development 
in  an  area  cuirently  served  only  by  on- 
lot  systems.  The  STP  will  be  located  just 
north  of  the  intersection  of  Bristol  and 
Meams  Roads  and  west  of  an  unnamed 
tributary  of  Little  Neshaminy  Creek,  to 
which  it  will  discharge,  in  Warwick 
Township,  Bucks  County,  PA.  The  STP 
will  utilize  the  sequencing  batch  reactor 
activated  sludge  process  to  provide 
secondary  biological  treatment. 
Ultraviolet  dlsinfaction  will  be  provided 
prior  to  discharge. 

16.  Tobyhanna  Township  D-96-29 
CP.  A  proposed  municipal  STP  that  wUl 
provide  0.3  mgd  of  treatment  capacity  to 
serve  the  Blakeslee  Comers  area  of 
Tobyhanna  Township  which  has 
experienced  failure  of  on-lot  disposal 
systems.  The  new  STP  will  provide 
advanced  secx>ndary  biological 
treatment,  tettiary  filtration,  and 
ultraviolet  disinfection  prior  to 
discharge  to  Tobyhanna  Creek, 
approximatety  1,000  feet  upstream  of 
State  Route  115  in  Tobyhanna 
Township,  Monroe  County,  PA. 

17.  MiddJetown  Township  D-96-32. 
An  appUcation  for  approval  of  a  ground 
water  withdrawal  project  to  supply  up 
to  4  mg/30  d^ys  of  water  to  irrigate  the 
applicant's  Middletown  Country  Club 
golf  coiuse  from  new  Well  No.  IG,  and 
to  limit  the  withdrawal  from  all  sources 
to  4  mg/30  days.  The  project  is  located 
in  Middletown  Township,  Bucks  county 
in  the  Southeastern  Pennsylvania 
Ground  Water  Protected  Area. 

18.  Buiiin^on  Township  D-95  35  CP. 
A  project  to  upgrade  and  expand  the 
applicant's  Central  Avenue  STP  from 
1.65  mgd  to  3.65  mgd,  and  to  relocate 
the  outfall  from  Tanners  Run,  a  tidal 
tributary  of  the  Delaware  River,  to  the 
mainstream  of  the  Delaware  River  in 
Water  Quality  Zone  2.  The  STP  will 
continue  to  serve  Burlington  Township 
and  is  located  on  Central  Avenue  in 
Burlington  Township,  Burlington 
Coimty,  NJ. 

Documents  relating  to  these  items 
may  be  examined  at  the  Commission's 
offices.  Preli4iinary  dockets  are 
available  in  single  copies  upon  request. 
Please  contact  George  C.  EUas 
concerning  docket-related  questions. 
Persons  wishing  to  testify  at  this  hearing 
are  requested  to  register  with  the 
Secretary  pribr  to  the  hearing. 


Dated:  September  3. 1996. 
Susan  M.  Wwanan, 
Secretary. 

(FR  Doc.  96-23117  Filed  9-10-96;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

agency:  Department  of  Ediication. 
ACTION:  Proposed  collection;  comment 
request. 

summary:  The  Acting  Director, 
Information  Resources  Group,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
November  12, 1996. 
ADDRESSES:  Written  comments  and 
requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill, 
Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
5624,  Regional  Office  Building  3, 
Washington.  DC  20202-4651. 
FOR  FURTHER  INFORMATION  CONTACT": 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperworic  Reduction  Act  of 
1995  (44  U.  S.  Q  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  pubUc  an  early 
opportimity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  pubUc 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting 
Director  of  the  Information  Resources 
Group  publishes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 


Respondents  and  fi«quency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  from  Patrick  }.  Sherrill  at  the 
address  specified  above. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  is 
this  collection  necessary  to  the  proper 
functions  of  the  Department,  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner,  (3)  is  the  estimate 
of  burden  accurate,  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected,  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  September  5, 1996. 
Aitinir  F.  Chantkar, 
Acting  Director,  Information  Rea<mrces 
Group. 

Office  of  Postsecondary  Education 

Type  of  Review:  Extension. 

Title:  The  Direct  Loan  Quality 
Assurance  Plaiming  Guide  (Phase  1). 

Frequency:  Semi-annually  and 
annually. 

Affected  Public:  Business  or  other  for- 
profit;  Not-for-profit  institutions. 

Animal  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  450. 
Burden  Hours:  7,200. 

Abstract:  Student  Financial  Aid, 
Federal  Aid  Programs,  Financial  Aid 
Administrators,  and  their  staffs  will 
evaluate  the  full  scope  of  their  delivery 
systems  and  office  procedures  in  the 
context  of  Federal  Student  Aid 
requirements  as  outlined  in  the  Direct 
Loan  Quality  Assurance  Planning  Guide 
(Phase  1). 

(FR  Doc.  96-23161  Filed  9-10-96;  8:45  am] 
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Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
ACTION:  Submission  for  OMB  review; 
comment  request 

SUMMARY:  The  Acting  Director, 
Information  Resources  Group,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  October 
11, 1996. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
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Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok,  Desk  OfTicer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  OfHce  Building,  Washington, 
E)C  20503.:  Requests  for  copies  of  the 
proposed  information  collection 
requests  should  be  addressed  to  Patrick 
J.  Sherriil,  Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
5624,  Regional  OfTice  Building  3, 
Washington  DC  20202-4651. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherriil  (202)  708-8196. 
Individuals  whouse  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  l-800-«77-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

SUPPt.EMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.  S.  €.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  abiUty  to  perform  its 
statutory  obligations.  The  Acting 
Director  of  the  Information  Resources 
Group  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OKffi  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  from  Patrick  J.  Sherriil  at  the 
address  specified  above. 

Dated:  September  5, 1996. 

Arthur  F.  Oiantker, . 

Acting  Director,  Information  Resources 
Group. 

Office  of  Postsecondary  Education 

Type  of  Review:  Revision. 

Title:  William  D.  Ford  Federal  Direct 
Loan  Program,  Loan  Discharge 
Application  Documents. 

Frequency:  On  Occasion. 


Affected  Public:  Individuals  or 
households. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  3,000. 
Burden  Hours:  1,500. 

Abstract:  These  forms  will  serve  as 
the  means  of  collecting  the  information 
that  the  Department  of  Education 
requires  in  order  to  determine  whether 
a  direct  loan  borrower  qualifies  for  a 
loan  discharge  based  on  school  closure, 
false  certification  of  student  eligibility, 
or  unauthorized  signature. 

Office  of  Postsecondary  Education 

Type  of  Review:  Revision. 

Title:  Student  Aid  Report  (SAR). 

Frequency:  Annually. 

Affected  Public:  Individuals  or 
households. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  9,395,776. 

Burden  Hours:  3,882,726. 
Abstract:  The  Student  Aid  Report  is 
used  to  notify  all  applicants  of  their 
eligibility  to  receive  Federal  student  aid 
for  postsecondary  education.  The  form 
is  submitted  by  the  applicant  to  the 
institution  of  their  choice. 

Office  of  Management 

Type  of  Review:  Reinstatement. 

Title:  Education  Department  General 
Administrative  Regulations  (EDGAR)  for 
grants,  34  CFR  Parts  74,  75.  76,  and  80. 

Frequency:  Annually. 

Affected  Public:  Business  or  other  for- 
profit;  Not  for  profit  institutions;  State, 
Local  or  Tribal  Government,  SEAs  or 
LEAs. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  36,000. 

Burden  Hours:  690,000. 
Abstract:  These  collections  are 
necessary  for  the  award  and 
administration  of  discretionary  and 
formula  grants.  The  collections  specific 
to  ED  forms  are  part  of  the  reinvented 
process  ED  uses  for  awarding  multi-year 
discretionary  grants.  The  new  process 
substantially  increases  flexibility  of  the 
grant  process  by  enabling  all  years  of 
multi-year  budgets  to  be  negotiated  in  at 
the  time  of  initial  award,  (ED  Form  524), 
and  to  submit  only  performance  report 
(ED  Form  524-B)  instead  of  an  entire 
noncompeting  continuation  (NCC) 
package  to  receive  NCC  funding.  This 
clearance  also  includes  government- 
wide  common  rules  for  Institutions  of 
Higher  Education,  Non-Profits  (A-110), 
and  State  and  Local  Governments  (A- 
102). 

[PR  Doc.  96-23160  Filed  9-10-96;  8:45  am) 
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National  Educational  Rasearch  Polley 
and  Priorities  Board;  Meeting 

AGENCY:  National  Educational  Research 
Policy  and  Priorities  Board,  Education. 
ACTION:  Notice  of  Meeting. 

summary;  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
meeting  of  the  National  Educational 
Research  Policy  and  Priorities  Board. 
This  notice  also  describes  the  functions 
of  the  Board.  Notice  of  this  meeting  is 
required  under  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  and  is 
intended  to  notify  the  public  of  their 
opportunity  to  attend. 
DATE  AND  TIME:  September  26, 1996,  8 
a.m.  to  5  p.m.;  September  27, 1996,  8 
a.m.  to  3:30  p.m. 

ADDRESS:  First  Floor  Conference  Room, . 
80  F  St.,  N.W.,  Washington.  D.C.  20208. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  Christensen,  Designated  Federal 
Official,  National  Educational  Research 
Policy  and  Priorities  Board.  80  F  St.. 
N.W..  Washington,  D.C.  20208-7564. 
Telephone:  (202)  219-2065;  Fax:  (202) 
219-1528.  Internet:  John 
Christensen@ed.gov. 
SUPPLB4ENTARY  INFORMATION:  The 
National  Educational  Research  Policy 
and  Priorities  Board  is  authorized  by 
Section  921  of  the  Educational 
Research,  Development,  Dissemination, 
and  Improvement  Act  of  1994  (the  Act). 
The  Board  works  collaboratively  wtth 
the  Assistant  Secretary  for  the  Office  of 
Educational  Research  and  Improvement 
(the  Office)  to  forge  a  national 
consensus  with  respect  to  a  long-term 
agenda  for  educational  research, 
development,  and  dissemination,  and  to 
provide  advice  and  assistance  to  the 
Assistant  Secretary  in  administering  the 
duties  of  the  Office.  The  Act  directs  the 
Board  to  provide  guidance  to  the 
Congress  in  its  overnight  of  the  Office; 
to  advise  the  United  States  on  the 
Federal  educational  research  and 
development  efi^ort;  and  to  solicit  advice 
from  practitioners,  policymakers,  and 
researchers  to  define  research  needs  and 
suggestions  for  research  topics.  The 
meeting  of  the  Board  is  open  to  the 
public. 

The  agenda  for  September  26  will 
center  on  the  Board's  by-laws  and 
budget  for  FY  97  and  its  review  and 
approval  of  a  long-term  Educational 
Research  Priorities  Plan.  On  September 
27,  the  Board  will  give  further 
consideration  to  the  implementation  of 
the  Research  Priorities  Plan,  and  to 
Phase  Three  of  the  Standards  for  the 
Conduct  and  Evaluation  of  Research. 
Assessing  Performance  on  Contracts. 
Grants,  and  Cooperative  Agreements.  A 
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final  agenda  will  be  available  firom  the 
Board's  office  on  September  19. 
Records  are  kept  of  all  Board 
proceedings,  and  are  available  for  public 
inspection  at  the  office  of  the  National 
Educational  Research  PoUcy  and 
Priorities  Board.  80  F  St..  NW 
Washington.,  D.C.  2020»-7564. 

Dated:  September  5. 1996. 
En  M.  Bither, 
Executive  Director. 
(FR  Doc.  96-23055  Filed  9-10-96;  8:45  ami 

BaJJNO  CODE  4«0-01-« 


Office  of  Pottsecondary  Education; 
Federal  Woifc-Study  Programs 

agency:  Department  of  Education. 
ACTION:  Notice  of  the  closing  date  for 
institutions  to  submit  a  request  for  a 
waiver  of  tha  requirement  that  an 
institution  shall  use  at  least  5  percent  of 
the  total  amount  of  its  Federal  Work- 
Study  (FWSJ  Federal  funds  granted  lot 
the  1996-97  award  year  to  compensate 
students  employed  in  community 
service  jobs. 

summary:  The  Secretary  gives  notice  to 
institutions  of  higher  education  of  the 
deadline  for  an  institution  to  submit  a 
written  request  for  a  waiver  of  the 
statutory  requirement  that  an  institution 
shall  use  at  least  5  percent  of  its  total 
FWS  Federal  funds  granted  for  the 
1996-97  award  year  Only  1. 1996 
through  Jtma  30,  1997)  to  compensate 
students  employed  in  community 
service  jobs. 

DATES:  Closing  Date  for  submitting  a 
Waiver  Request  and  any  Supporting 
Information  or  Documents:  October  18, 
1996.  An  institution  must  mail  or  hand- 
deliver  its  waiver  request  and  any 
supporting  information  or  documents 
on  or  before  October  18, 1996.  The 
Department  will  not  accept  a  waiver 
request  submitted  by  facsimile 
transmission.  The  waiver  request  must 
be  submitted  to  the  Institutional 
Financial  Management  Division  at  one 
of  the  addresses  indicated  below. 
ADDRESSES:  Waiver  Request  and  any 
Supporting  Information  or  Docxunents 
DeUvered  by  Mail.  The  waiver  request 
and  any  supporting  information  or 
documents  delivered  by  mail  must  be 
addressed  to  Ms.  Jo  Ann  Pease, 
Institutional  Financial  Management 
Division,  U.S.  Department  of  Education, 
P.O.  Box  23781,  Washington,  D.C. 
20026-07811 

An  applictot  must  show  proof  that 
the  applicant  mailed  its  waiver  request 
by  October  18,  1996.  Proof  of  mailing 
consists  of  one  of  the  following:  (1)  A 
legible  mail  receipt  with  the  date  of 


mailing  stamped  by  the  U.S.  Postal 
Service.  (2)  a  legibly  dated  U.S.  Postal 
Service  postmark.  (3)  a  dated  shipping 
label,  invoice,  or  receipt  from  a 
commercial  carrier,  or  (4)  any  other 
proof  of  mailing  acceptable  to  the  U.S. 
Secretary  of  Education. 

If  a  waiver  request  is  sent  through  the 
U.S.  Postal  Service,  the  Secretary  does 
not  accept  either  of  the  following  as 
proof  of  mailing:  (1)  A  private  metered 
postmark,  or  (2)  a  mail  receipt  that  is 
not  dated  by  the  U.S.  Postal  Service.  An 
institution  should  note  that  the  U.S. 
Postal  Service  does  not  uniformly 
provide  a  dated  postmark.  Before 
relying  on  this  method,  an  institution 
shoiild  check  with  its  local  post  office. 
An  institution  is  encouraged  to  use 
certified  or  at  least  first-class  mail. 
Institutions  that  submit  waiver  requests 
and  any  supporting  information  or 
dociunents  after  the  closing  date  will 
not  be  considered  for  a  waiver. 

Waiver  Requests  and  any  Supporting 
Information  or  Documents  Delivered  by 
Hand.  A  waiver  request  and  any 
supporting  information  or  documents 
delivered  by  hand  must  be  taken  to  Ms. 
JoAnn  Pease,  Campus-Based  Financial 
Operations  Branch.  Institutional 
Financial  Management  Division, 
Accounting  and  Financial  Management 
Service,  Student  Financial  Assistance 
Programs,  U.S.  Department  of 
Education,  Room  4714,  Regional  Office 
Building  3,  7th  and  D  Streets,  S.W., 
Washington,  D.C. 

Hand-delivered  waiver  requests  will 
be  accepted  between  8:00  a.m.  and  4:30 
p.m.  daily  (Eastern  time),  except 
Saturdays,  Sundays,  and  Federal 
hoUdays.  A  waiver  request  for  the  1996- 
97  award  year  that  is  hand-delivered 
will  not  be  accepted  after  4:30  p.m.  on 
October  18, 1996. 

SUPPLEMENTARY  INFORMATK3N:  Under 
section  443(b)(2)(A)  of  the  Higher 
Education  Act  of  1965,  as  amended 
(HEA),  an  institution  must  use  at  least 
5  percent  of  thp  total  amount  of  its  FWS 
Federal  funds  granted  for  an  award  year 
to  compensate  students  employed  in 
commimity  service.  The  Secretary  may 
waive  this  requirement  if  the  Seoetary 
determines  that  enforcing  it  would 
cause  hardship  for  students  at  the 
institution.  The  institution  must  submit 
a  written  waiver  request  and  any 
supporting  information  or  docxmients  by 
the  established  October  18. 1996  closing 
date. 

The  waiver  request  must  be  signed  by 
an  appropriate  institutional  official  and 
above  the  signature  the  official  must 
include  the  statement:  "I  certify  that  the 
information  the  institution  provided  in 
this  waiver  request  is  true  and  accxirate 


to  the  best  of  my  knowledge.  I 
understand  that  the  information  is 
subject  to  audit  and  program  review  by 
representatives  of  the  Secretary  of 
Education."  If  the  institution  submits  a 
waiver  request  and  any  supporting 
information  or  documents  after  October 
18, 1996,  the  request  will  not  be 
considered. 

To  receive  a  waiver,  an  institution 
must  demonstrate  that  complying  with 
the  5  percent  requirement  would  cause 
hardship  for  students  at  the  institution. 
To  allow  flexibility  to  consider  factors 
that  may  be  valid  reasons  for  a  waiver, 
the  Secretary  is  not  specifying  the 
specific  circumstances  that  would 
support  granting  a  waiver.  However,  the 
Secretary  does  not  foresee  many 
instances  in  which  a  waiver  will  be 
granted.  The  fact  that  it  may  be  difficidt 
for  the  institution  to  comply  with  this 
provision  of  the  HEA  is  not  a  basis  for 
granting  a  waiver. 

Applicable  Regulations 

The  following  regulations  apply  to  the 
Federal  Work-Study  program: 

(1)  Student  Assistance  General 
Provisions,  34  CFR  Part  668. 

(2)  Federal  Work-Study  Programs,  34 
CFR  Part  675. 

(3)  Institutional  Eligibility  Under  the 
Higher  Education  Act  of  1965,  as 
amended,  34  CFR  Part  600. 

(4)  New  Restrictions  on  Lobbying.  34 
CFR  Part  82. 

(5)  Government  Debarment  and 
Suspension  (Nonprocurement)  and 
Govenunent  Requirements  for  Drug-Free 
Workplace  (Grants),  34  CFR  Part  85. 

(6)  Drug-Free  Schools  and  Campuses, 
34  CFR  Part  86. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
receive  information,  contact  Ms.  JoAnn 
Pease,  Institutional  Financial 
Management  Division,  U.S.  Department 
of  Education,  P.O.  Box  23781, 
Washington,  D.C.  20026-0781. 
Telephone  (202)  708-9797.  Individuals 
who  use  a  telecommimications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

(Authority:  42  U.S.C.  2753). 
(Catalog  of  Federal  Domestic  Assistance 
Number  84.033  Federal  Work-Smdy 
Program) 

Dated:  August  30. 1996. 
David  A.  Longanecker, 
Assistant  Secretary  for  Postsecondary 
Education. 

(FR  Doc.  96-23214  Filed  9-10-96;  8:45  am] 
BM.UNQ  CODE  4000-01-P 
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DEPARTMENT  OF  ENERGY 

Office  of  Arms  Control  and 
Nonproliferation  Policy;  Proposed 
Sutwequent  Arrangement 

AGENCY:  Department  of  Energy. 

action:  Subsequent  arrangement. 

summary:  Pursuant  to  section  131.a.(l) 
of  the  Atomic  Energy  Act  of  1954.  as 
amended  (42  U.S.C  2160(a)(1)).  notice 
is  hereby  given  of  a  proposed 
"subsequent  arrangement"  for  the 
"storage  or  disposition  of  irradiated  fuel 
elements"  within  the  meaning  of 
subsection  131.a.(2)(E).  The  subsequent 
arrangement  to  be  carried  out  involves 
the  acceptance  and  management  in  the 
United  States  of  up  to  19.2  metric  tons 
of  heavy  metal  (MTHM)  of  foreign 
research  reactor  spent  nuclear  fuel  in  up 
to  approximately  22,700  individual 
spent  fuel  elements,  and  up  to  an 
additional  0.6  MTHM  of  target  material. 
The  subject  spent  nuclear  fuel  and 
targets  contain  highly  emiched 
(weapons-usable)  uranium  that  was 
enriched  in  the  United  States. 

In  a  Record  of  Decision  published  on 
May  17. 1996  (61  Fed.  Reg.  25092).  the 
Secretary  of  Energy  annoimced  a 
decision  to  implement  a  new  foreign 
research  reactor  spent  fuel  acceptance 
program  as  specified  in  the  Preferred 
Alternative  contained  in  the  Final 
Environmental  Impact  Statement  on  a 
Proposed  Nuclear  Weapons 
Nonproliferation  Policy  Concerning 
Foreign  Research  Reactor  Spent  Nuclear 
Fuel  (DOE/EIS-218F,  February  1996) 
subject  to  additional  stipulations 
specified  in  section  VII  of  the  Record  of 
Decision.  The  Department  of  Energy 
(DOE)  will  implement  the  program  over 
the  next  13  years  by  entering  into 
specific  contracts  with  individual 
research  reactor  operatora  in  the 
coimtries  Usted  below. 

The  spent  fuel  and  target  material 
would  come  from  the  Usted  countries, 
provided  that  the  affected  research 
reactor  operators  enter  into  contracts 
with  DOE  to  govern  the  shipment  of  the 
material  and  its  acceptance  by  DOE. 
While  the  requirements  of  section 
131.a.(l)  apply  only  to  a  subsequent 
arrangement  under  an  agreement  for 
cooperation  as  defined  by  section  ll.b. 
of  the  Atomic  Energy  Act  (42  U.S.C. 
2014(b)).  the  Department  has  decided  as 
a  matter  of  discretion  to  pubUsh  this 
notice  with  respect  to  all  shipments  to 
be  received  in  the  United  States  from 
the  listed  coimtries  regardless  of 
whether  the  nuclear  material  is  being 
transferred  under  or  outside  of  an 
agreement  for  cooperation. 


In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  pubUcation  of  this 
notice. 

Table  1 

Aigentina 

Australia 

Austria 

Bangladesh 

Belgium 

Brazil 

Canada 

Chile 

Colombia 

Denmark 

Finland 

France 

Gennany  ' 

Greece 

Indonesia 

Iran 

Israel 

Italy 

Jamaica 

Japan 

Malaysia 

Mexico 

Netherlands 

Pakistan 

Peru 

Philippines 

Portugal 

Romania 

Slovenia 

South  Korea 

South  Africa 

Spain 

Sweden 

Switzerland 

Taiwan 

Thailand 

Turkey 

United  Kingdom 

Uruguay 

Venezuela 

Zaire 

Dated:  September  5, 1996. 

For  the  Department  of  Eneigy. 
Edward  T.Fei, 

Deputy  Director,  International  Policy  and 
Analysis  Division,  Office  of  Arms  Control  and 
Nonproliferation. 

(FR  Doa  96-23179  Filed  9-10-96;  8:45  ami 
BiUJNQ  CODE  MSO-OI-^ 


Bonneville  Power  Administration 

Availability  of  die  Bonneville 
Purchasing  instructions  (BPI) 

agency:  Bonneville  Power 

Administration  (BPA),  DOE. 

ACnON:  Notice  of  document  availability. 

SUMMARY:  Copies  of  the  BPI  which 
estabUshes  the  procedures  BPA  uses  in 


the  sohcitation,  award,  and 
administration  of  its  purchases  of  goods 
and  services,  including  construction, 
and  the  Bonneville  Financial  Assistance 
Instructions  (BFAI)  which  estabUshes 
the  procedures  BPA  uses  in  the 
soUdtation,  award,  and  administration 
of  financial  assistance  instruments 
(principally  grants  and  cooperative 
agreements)  are  available  from  BPA  for 
$15  and  $10  each,  respectively. 

ADDRESSES:  Copies  of  the  BPI  or  BFAI 

may  be  obtained  by  sending  a  check  for 
the  proper  amount  to  the  Head  of  the 
Contracting  Activity,  Routing  CD. 
Bonneville  Power  Administration.  P.O. 
Box  3621,  Portland,  Oregon  97206- 
3621. 

FOR  FURTHER  INFORMATKM  CONTACT:  The 

Manager,  Corporate  Conununications. 
1-800-622-4519. 

SUPPLEMENTARY  INFORMATION:  BPA  was 
established  in  1937  as  a  Federal  Power 
Marketing  Agency  in  the  Pacific 
Northwest.  BPA  operations  are  financed 
from  power  revenues  as  opposed  to 
annual  appropriations.  Its  purchasing 
operations  are  conducted  under  16 
U.S.C.  832  et  seq.  and  related  statutes, 
pursuant  to  these  special  authorities,  the 
BPI  is  promulgated  as  a  statement  of 
purchasing  policy  and  as  a  body  of 
interpretative  regulations  governing  the 
conduct  of  BPA  purchasing  activities.  It 
is  significantly  different  from  the 
Federal  Acquisition  Regulation,  and 
reflects  BPA's  private  sector  approach  to 
purchasing  the  goods  and  services 
which  it  requires.  The  BPI  is  available 
on  two  3V2  inch  diskettes  in  Microsoft's 
Word  for  Window's  format  in  addition 
to  the  printed  vereion.  Please  specify 
which  is  desired  when  placing  the 
order.  BPA's  financial  assistance 
operations  are  conducted  under  16 
U.S.C.  832  et  seq.,  and  16  U.S.C.  839  et 
seq.  The  BFAI  express  BPA's  fibnancial 
assistance  policy.  The  BFAI  also 
comprise  BPA's  rules  governing 
implementation  of  the  principles 
provided  in  the  following  OMB 
circiUars: 

A-21:  Cost  principles  appUcable  to 
grants,  contracts,  and  other  agreements 
within  institutions  of  higher  education. 

A-87:  Cost  principles  appUcable  to 
grants,  contracts,  and  other  agreements 
with  State  and  local  govermnents. 

A-102:  Uniform  administrative 
requirements  for  grants  in  aid  to  State 
and  local  governments,  and  the  common 
rule. 

A-110:  Grants  and  agreements  with 
institutions  of  higher  education, 
hospitals  and  other  nonprofit 
organizations. 
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A-12:  Cdst  principles  applicable  to 
grants,  contracts,  and  other  agreements 
with  nonptofit  organizations. 

A-128:  Audits  of  State  and  local 
govemmenits.  BPA's  solicitations 
include  notice  of  applicability  and 
availability  of  the  BPI  and  the  BFAI.  as 
appropriate,  for  the  information  of 
offerors  on  particular  purchases  or 
financial  assistance  transactions. 

Issued  in  Portland,  OngoD.  on  August  29. 
1996. 

SlemiCKsllla, 

Manager,  Contracts  and  Pmpaty 
ManagBment 

(FR  Doc  96-23186  Filed  9-10-96;  8:45  am] 
■UMO  COM  p«ss-«i-p 


Federal  Energy  Regulatory 
CoiTiinieekin 

[Docket  No.  11197-1-20-0001 

Algonquin  Gaa  Tranamleaten 
Company;  Notice  of  Propoaed 
CtMMigee  In  FERC  Qaa  Term 

Soptember  5. 1996. 

Take  notice  that  on  August  30. 1996, 
Algonquin  Cas  Transmission  Ccunpany 
(Algonquin)  filed  to  update  its  Annual 
Charge  Adjustment  (ACA).  Algonquin 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Fourth  Revised  Volume  No. 
1,  and  Origi>ial  Voltuie  No.  2.  of  the 
following  ravised  tariff  sheets,  with  a 
proposed  effective  date  of  October  1, 
1996:  I 

Fourth  Revised  Volume  No.  1 

Thirteenth  Ravised  Sheet  No.  21 
Thirteenth  Revised  Sheet  Na  22 
Tenth  Revised  Sheet  No.  23 
Tenth  Revised  Sheet  No.  24 
Tenth  Revised  Sheet  No.  25 
Tenth  Revised  Sheet  No.  27 
Ninth  Revised  Sheet  No.  29 
Ninth  Revised  Sheet  No.  31 
Ninth  Revised  Sheet  No.  35 
First  Revised  Sheet  No.  36 
First  Revised  Sheet  Na  37 

Original  Vohipna  No.  2 

Tenth  Revised  Sheet  No.  259 
Ninth  Revised  Sheet  No.  343 
Seventh  Ravii|Bd  Sheet  Na  431 

Algonquin  states  that  this  filing 
decreases  its  current  ACA  charge  by 
$.0003  per  MMBtu  to  $0.0020  per 
MMBtu. 

Algonquin  states  that  copies  of  this 
filing  were  mailed  to  all  ctistomers  of 
Algonquin  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E..  Washington,  D.C. 
20426.  in  acqordance  with  18  CFR 


385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.10  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestante  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

LoisaCadMll. 
Secntary. 
.    (FR  Doc  96-23139  Filed  »-10r96;  8:45  am] 
■UJNQ  ooM  snr-eMi 

[Doctot  Noe.  RP96-37»-000.  RM96-14-001] 

Boaton  Qaa  Company  and  Secondary 
Market  Tranaactiona  on  Interstate 
Natural  Qaa  PIpellnea;  Notice  of  Filing 

Septomber  5, 1996. 

Take  notice  that  on  August  30, 1996, 
Boston  Gas  Company  tendered  for  filing 
in  Docket  No.  RM96-1 4-001  an 
application  to  participate  in  the 
Commission's  Proposed  Experimental 
Pilot  Program  to  Relax  the  Price  Cap  for 
Secondary  Market  Transactions.  Boston 
Gas  is  a  local  distribution  company  that 
serves  approximately  40,000 
commercial  and  industrial  customers 
and  480,000  residential  customers  in  the 
metropolitan  Boston  area.  Its  public 
utility  activities  are  subject  to  regulation 
by  the  Massachusetts  Department  of 
Public  Utilities  ("MassDPU"). 

Chi  May  17, 1996,  Boston  Gas  on  its 
own  initiative  filed  proposed  tariff 
sheets  with  the  MassDPU  to  imbtmdle 
its  firm  transportation  service  and  to 
withdraw  entirely  from  the  merchant 
business.  Hearings  on  the  proposal  have 
concluded,  and  the  MassDPU  will  act 
on  the  proposal  no  later  than  November 
29, 1996.  Boston  Gas  states  that  it  is 
willing  to  accept  contingent  approval  of 
its  application  subject  to  action  taken  by 
the  MassDPU. 

Boston  Gas  submits  that  its 
unbundUng  proposal  is  consistent  with 
the  pilot  program  and  that  its  phased 
departure  from  the  merchant  business 
will  remove  the  potential  to  exercise 
market  power  within  Boston  Gas' 
service  territory.  Under  Boston  Gas' 
timetable,  imbundled  sales  and 
transportation  service  will  be  available 
to  all  of  its  commercial  and  industrial 
customers  effective  December  1. 1996, 
and  to  all  residential  customers  effective 
November  1. 1997.  The  proposal 
includes  a  capacity  assignment  program 


which  will  enable  customers  to  choose 
their  own  marketers  and  permit  these 
marketers  to  offer  competitive  prices  for 
gas  supply  delivered  to  the  Company's 
dty-gate  stations.  Boston  Gas  states  that 
thirteen  gas  marketers  are  currently 
competing  for  this  business. 

Any  person  desiring  to  comment  on 
or  to  protest  Boston  Gas's  application 
should  file  a  motion  to  intervene  or 
protest  with  the  Federal  Energy 
Regulatory  Commission.  888  First 
Stnet,  N.E..  Washington.  DC  20426,  in 
accordance  with  18  CFR  385.211  and 
385.214  and  with  the  Commission's 
notice  in  Docket  No.  RM-96-14-001. 
All  such  motions  or  protests  must  be 
filed  within  15  days  and  comply  with 
the  requirements  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
wUl  be  considered  by  the  Conunission 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make 
protestants  a  party  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  Boston  Gas'  application  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Caahell, 
Secntary. 

[FR  Doc  96-23154  Filed  9-10-96;  8:45  am] 
MLUNQ  OOOC  STir-ei-M 


[Docket  Na  TM97-1-120-000] 

Carnegie  Interstate  Pipeline  Company; 
Notice  of  Propoaed  Changes  in  FERC 
Qaa  Term 

September  5. 1996. 

Take  notice  that  on  August  30. 1996, 
Carnegie  Interstate  Pipeline  Company 
(dPCO).  tendered  for  filing  and 
acceptance  the  following  revised  tariff 
sheet  to  its  FERC  Gas  Tariff.  Original 
Volume  No.  1,  the  following  tariff  sheet 
with  a  proposed  effective  date  of 
October  1, 1996: 

Ninth  Revised  Sheet  No.  7 

CIPCO  states  that  the  above  tariff 
sheet  has  been  revised  to  reflect  a 
modification  to  the  Annual  Charge 
Adjustment  fee.  CIPCO  was  not  assessed 
any  annual  charges  this  year  and. 
therefore,  reduced  its  ACA  to  zero. 
aPCO  reserved  all  rights  to  refile  its 
ACA  in  the  event  that  it  is  assessed  ACA 
charges. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E..  Washington.  D.C. 
20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  Uie 
Commission's  Rules  and  Regulations. 


\ 
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All  such  moticms  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Ck)inmission'8  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  thi«  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection  in  the  public  reference  room. 
Lois  D.  Cashdl, 
Secretary. 

[FR  Doc  96-23150  Filed  »-10-96;  8:45  am] 
BtLUNQ  COM  tTir-OI-M 


[DocKM  No.  ER96-371-000] 

Cleveland  Electric  Illuminating 
Company;  Notice  of  Rilng 

September  5. 1996. 

Take  notice  that  on  July  29, 1996, 
Cleveland  Electric  Illuminating 
Company  tendered  for  filing  an 
amendment  in  the  above-referenced 

docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regiilatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
September  13, 1996.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to"  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cuhell. 
Secretary. 

[FR  Doc  96-23138  Filed  9-10-96;  8:45  am) 
MJJNQ  CODE  e717-01-M 

[Doctot  No.  TM97-1-32-000I 

Colorado  Interstate  Gas  Company; 
Notice  of  Tariff  Hiing 

September  5, 1996. 

Take  notice  that  on  August  30, 1996, 
Colorado  Interstate  Gas  Company  (CIG) 
tendered  for  filing  to  become  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  First  Revised  Sheet  No.  11  A,  with 
a  proposed  effective  date  of  October  1, 
1996. 

CIG  states  that  the  tariff  sheet  reflects 
an  increase  in  the  fuel  reimbursement 


percentage  for  Lost,  Unaccounted-For 
and  Other  Fuel  Gas  fiom  0.58%  to 
0.62%,  reflecting  an  increase  in  the  fuel 
retention  percentage  for  Transportation 
Fuel  Gas  from  2.32%  to  2.39%,  and 
reflecting  a  decrease  in  the  fuel 
retention  percentage  for  Storage  Fuel 
Gas  from  1.36%  to  1.25%  effective 
October  1, 1996. 

CIG  states  that  copies  of  this  filing 
have  been  served  on  QG's  jurisdictional 
customers  and  public  bodies. 

Any  person  oesiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  and 
'385.211).  All  such  petitions  or  protests 
should  be  filed  as  provided  in  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  give  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
LoisD.CaaheU. 
Secretary. 

(PR  Doc  96-23133  Filed  »-l(V-96;  8:45  am] 
BHJJNQ  COM  fl717-01-M  * 


[Docket  No.  TM97-2-32-O00] 

Colorado  Interstate  Qas  Company; 
Notice  of  Proposed  Changes  In  FERC 
Gas  Tariff 

September  5, 1996. 

Take  notice  that  on  August  30, 1996, 
Colorado  Interstate  Gas  Company,  (QG) 
tendered  for  filing  to  become  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  Eighteenth  Revised  Sheet  No.  11. 
with  an  effective  date  of  October  1, 
1996. 

QG  states  that  the  tariff  sheet  reflects 
an  ACA  rate  of  $0.0020  per  Dth  based 
on  QG's  1996  ACA  billing. 

QG  requests  that  the  new  $0.0020 
cent  per  Dtix  ACA  charge  be  effective 
October  1, 1996. 

QG  states  that  copies  of  this  filing 
have  been  served  on  CIG's  jurisdictional 
customers  and  public  bodies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Conmiission, 
888  First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Sections 


385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  Sections  385.214  and 
385.211).  All  such  petitions  or  protests 
must  be  filed  as  provided  in  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Coounission  and  are 
available  for  pubUc  inspection  in  the 
Public  Reference  Room. 
Loia  D.  Casholl, 
Secretary. 
[FR  Doc.  96-23140  Filed  9-10-46:  8:45  am] 

BILUNO  OOM  «717-01-M 


[Doctot  Nos.  RPM-356-000,  RP96-3S6- 
000.  RM96-14-001] 

Columt)ia  Qas  Transmission 
Corporation,  Columbia  Gulf 
Transmission  Company,  Secondary 
itlarket  Transactions  on  Interstate 
Natural  Qas  Pipelines;  Notice  of 
Application  to  Participate  in 
Experimental  Pilot  Program  and  of 
Proposed  Changes  In  FERC  Qas 
Tariffs 

September  5, 1996. 

Take  notice  that  on  August  30, 1996. 
Columbia  Gas  Transmission  Corporation 
(Transmission)  and  Columbia  Gulf 
Transmission  Company  (Gulf)  [together 
Columbia)  each  filed  the  following 
revised  tariff  sheets  to  their  FERC  Gas 
Tariffs,  Second  Revised  Volumes  No.  1 
bearing  a  proposed  effective  date  of 
November  1, 1996: 

Columbia  Gm  Transmission  Corporation 

Second  Revised  Sheet  No.  295 
Third  Revised  Sheet  No.  352 
Third  Revised  Sheet  No.  353 
Third  Revised  Sheet  No.  354 

Pro  Fonaa  Tariff  Sheets 

Sheet  No.  262    . 
Sheet  No.  485 
Sheet  No.  486 
Sheet  No.  487 
Sheet  No.  488 

Columliia  Gulf  Transmission  Company 

Fourth  Revised  Sheet  No.  154 
Original  Sheet  No.  154 A 
Fiith  Revised  Sheet  No.  192 
Second  Revised  Sheet  No.  193 
Fourth  Revised  Sheet  No.  194 
Second  Revised  Sheet  No.  194A 
Third  Revised  Sheet  No.  195 

Pro  Forma  Tariff  Sheets 

Sheet  No.  125 
Sheet  No.  281 
Sheet  No.  282 
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Sheet  No.  2 
Sheet  No.  2 

Transmission  and  Gulf  state  that  the 
purpose  of  their  filing  is  to  implement 
the  necessary  tariff  changes  so  that 
Transmission  and  Gulf  can  each 
participate  in  the  Commission's 
Proposed  E^qierimental  Pilot  Program  to 
Relax  the  Price  Cap  for  Secondary 
Market  Transactions  (Pilot  Program) 
issued  in  Docket  No.  RM96-1 4-001  on 
July  31. 1994. 

The  non-pro  forma  tariff  sheets  have 
an  effective  date  of  November  1,  1996, 
and  they  contain  changes  to  reflect  early 
implementation  on  a  permanent  basis  of 
the  capacity  release  timeline  proposed 
by  the  Gas  Industry  Standards  Board 
(GISB)  and  adopted  by  the  Commission 
in  Order  No., 587.  Transmission  and 
Gulf  request  a  waiver  of  18  CFR  154.207 
to  permit  the  filing  of  these  tariff  sheets 
at  this  time  to  be  effective  November  1, 
1996.  The  pro  forma  tariff  sheets  contain 
changes  to  roflect  Transmission's  and 
Gulfs  participation  in  the  Pilot 
Program.  All  of  the  tariff  changes  are 
explained  in  detail  in  the  filing. 

Gulfs  Fourth  Revised  Sheet  No.  154 
requires  some  explanation.  The  new 
changes  reflected  on  that  sheet  are  bmng 
made  on  the  version  of  that  tariff  sheet 
(Third  Revised  Sheet  No.  154)  which 
Gulf  filed  with  other  tariff  sheets 
initiating  Dodcet  No.  RPg&-2a3.  Revised 
Sheet  No.  154 — while  accepted  (to  be 
effective  January  1, 1997)— remains 
subject  to  the  outcome  of  technical 
conference  proceedings  in  that  docket 
However,  Gulf  states  that  the  changes 
reflected  on  Third  Revised  Sheet  No. 
154  In  Docket  No.  RP96-283  were  not 
protested,  and  reflect  a  proposed 
implementation  of  more  liberal 
nomination  deadlines  and  intra-day 
nomination  changes.  Consequently,  in 
this  filing,  Gulf  has  made  further 
revisions  to  Third  Revised  Sheet  No. 
154  to  reflect  the  early  implaaaitation 
of  GISB 's  capacity  release  timeUne.  and 
respectfully  requests  that  Fourth 
Revised  Sheet  No.  154  submitted  with 
this  filing  be  accepted  and  suspended  to 
be  efiisctive  I^wember  1, 1996.  In  order 
to  grant  this  request,  Gulf  requests  a 
waiver  of  18  CFR  154.205. 

Transmission  and  Gulf  state  that 
copies  of  their  filing  have  been  mailed 
to  all  finn  customers,  affected  state 
commissions  and  interruptible 
customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E.,  Washington.  D.C 
20426.  in  accordance  with  Sections 
385.214  and  3|B5.211  of  the 


Commission's  regulations.  All  such 
motions  or  protests  must  be  filed  within 
15  days  and  comply  with  the 
requirements  of  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

LoiflXCaitell, 
Sscntaiy, 

[FR  Doc  9fr-23127  Filed  9-10-96;  8:45  am] 
■UMo  COOK  tnr-et-M 

[Doctot  Na  TII97-1-127-O00I 

Cove  Point  LNQ  Umltod  Partnership; 
Notice  of  Proposed  Changes  in  FERC 
QasTarm 

September  5, 1996. 

Take  notice  that  on  August  30, 1996, 
Cove  Point  LNG  Limited  Partnership 
(Cove  Point  LNG)  tendered  for  filing  the 
following  proposed  changes  to  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1, 
the  following  tariff  sheets,  to  be  effective 
October  1. 1996: 

First  Revised  Sheet  Na  5 
First  Revised  Sheet  No.  6 
FirM  Revised  Sheet  No.  7 

Cove  ft>int  LNG  states  that  the  listed 
tariff  sheets  set  forth  the  adjustment  to 
its  rates  applicable  to  the  Annual  Charge 
Adjustment  (ACA),  pursuant  to  the 
Commission's  Regulations  and  Section 
23  of  the  General  Terms  and  Conditions 
of  its  FERC  Gas  Tariff.  First  Revised 
Volimie  No.  1. 

Cove  Point  LNG  states  fiuther  that  it 
has  recalculated  the  Commission's 
revised  ACA  rate  per  Mcf  of  $0.0020  to 
a  rate  per  Dth  of  $0.0020.  The  adjusted 
ACA  Unit  Surcharge  will  be  billed  for 
the  fiscal  year  commencing  October  1, 
1996. 

Cove  Point  LNG  states  that  copies  of 
the  filing  were  served  upon  Cove  Point 
LNG's  affected  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  NE,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure.  All  such  motions  or 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 


appropriate  action  to  be  taken,  but  will 

not  serve  to  make  protestants  parties  to 

the  proceedings.  Any  person  wishing  to 

become  a  party  must  file  a  motion  to 

intervene.  Copies  of  Cove  Point  LNG's 

filings  are  on  file  with  the  Commission 

and  are  available  for  public  inspection. 

LoisD.Cadwa. 

Secretary. 

[FR  Doc.  96-23146  Filed  9-10-96;  8:45  am] 

MLUNQ  OOOE  STir-OI-M 

[Dodwt  No.  TMST-l-aS-OOO] 

El  Paso  Natural  Qas  Company; 
Notification  of  Annual  Charge 
Adjustment 

September  S.  1996. 

Take  notice  that  on  August  30, 1996. 
El  Paso  Natural  Gas  Company  (El  Paso), 
tendered  for  filing  pursuant  to  Subpart 
E  of  part  154  of  the  Commission's 
Regulations  Under  the  Natural  Gas  Act, 
a  notice  that  El  Paso's  Annual  Charge 
Adjustment  (ACA)  will  remain  $0.0023 
per  dth  as  reflected  on  its  currently 
effective  Statement  of  Rates  Sheets. 

El  Paso  states  that  copies  of  the  filing 
were  served  upon  all  of  El  Paso's 
interstate  pipeline  system  transportation 
customers  and  interested  state 
regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Conunission,  888 
First  Street.  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be  as 
provided  in  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lok  D.  Cashdl. 
SectetQiy. 

[FR  Doc  96-23151  Filed  9-10-96;  6:45  am] 
MUMQ  COOC  tn7-»MI 

[Dodiet  Na  TM07-1-113-O«q 

Qaedei  Pipeline  System,  Inc.;  Notice  of 
Change  in  Annual  Charge  Ad|ustment 

September  5, 1996. 

Take  notice  that  on  August  30, 1996, 
Gasdel  Pipeline  System,  Lie.  (Gasdel) 
tendered  for  filing  and  acceptance  to  be 
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a  part  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1-A,  Fifth  Revised 
Sheet  No.  5,  with  a  proposed  effective 
date  of  October  1, 1996. 

Gasdel  states  that  the  purpose  of  this 
filing  is  to  revise  its  Annual  Charge 
Adjustment  surcharge  in  order  to 
recover  the  Commission's  annual 
charges  for  the  1996  fiscal  year. 

Gasdel  states  that  copies  of  the  filing 
have  been  mailed  to  all  jurisdictional 
customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedures  (18  CFR 
385.211  and  385.214).  All  such  motions 
or  protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  desiring  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Casfaell, 
Secretary. 
[FR  Doc.  96-23149  Filed  9-10-96;  8:45  am) 

BILUNG  CODE  t717-«1-H 

[Docket  Nos.  RP96-370-000,  RMI96-14-001] 

Kem  River  Gas  Transmission 
Company  and  Secondary  Marltet 
Transactions  on  Interstate  Naturai  Gas 
Pipelines;  Notice  of  Application  to 
Participate  in  Experimental  Pilot 
Program    >?}'- 

September  5, 1996. 

Take  notice  that  on  August  30, 1996, 
Kem  River  Gas  Transmission  Comp>any 
(Kem  River)  filed  with  the  Commission 
an  application  to  participate  in  the 
experimental  pilot  program  announced 
by  the  Commission  in  Docket  No. 
RM96-14-000.  The  markets  proposed 
by  Kem  River  for  inclusion  in  the 
program  are  California  and  Nevada. 

According  to  its  application,  Kem 
River  lacks  market  power  in  its  origin 
market  of  Southwestern  Wyoming  and 
its  destination  markets  in  Nevada  and 
California.  Kem  River  states  that,  at  the 
interstate  level,  it  competes  with  El  Paso 
Natiu^l  Gas  Company,  Transwestem 
Pipeline  Company,  Pacific  Gas 
Transmission  Company  and  Mojave 
Pipeline  Company  for  California 
services.  Kem  River  states  that  it  serves 
California  markets  through  twenty- 


seven  (27)  delivery  points,  including  25 
connections  serving  end-use  markets 
and  two  connections  (one  each)  with 
Pacific  Gas  and  Electric  Company 
(PG&E)  and  Southem  Califomia  Gas 
Company  (SoCal).  Kem  River  states  that 
of  the  25  direct  connection  delivery 
facilities,  all  are  connected  to  Mojave  (in 
addition  to  Kem  River)  and  20  are 
dually  cormected  to  either  PG&E  or 
SoCal.  Kem  River  further  states  that  the 
current  regulatory  and  market  climate 
within  the  state  qualify  the  Califomia 
delivery  points  under  the  experimented 
program. 

According  to  Kem  River,  the  Nevada 
markets  are  also  sufficiently  competitive 
to  permit  certain  cap-free  services.  Most 
of  Kem  River's  Nevada  deliveries  are 
off-loaded  into  the  facilities  of 
Southwest  Gas  Company,  a  local 
distribution  company  offering 
unbundled,  open-access  transportation 
to  non-core  customers.  Kem  River  states 
that,  in  relative  terms,  its  contractual 
service  obligations  account  for  less  than 
24%  of  the  daily  (contract)  requirements 
of  that  market. 

Kem  River  propose  to  provide  short- 
term  firm,  intermptible  and  authorized 
overrun  services  free  of  price  cap 
constraints.  In  addition.  Kem  River 
proposes  to  include  in  the  program 
capacity  released  by  its  firm  shippers. 
Kem  River  states  that  it  will  treat  all 
secondary  market  transactions  on  a 
comparable  basis  in  terms  of  scheduUng 
and  administration.  Kem  River  proposes 
an  effective  date  of  October  1,  1996  with 
a  termination  date  of  September  30, 
1997,  or  one  year  after  the  program's 
inception. 

Any  person  desiring  to  comment  on 
or  to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
8788  First  Street.  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  regulations.  All  such 
interventions  or  protests  must  he  filed 
within  15  days  and  comply  with  the 
requirements  in  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public.Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  96-23156  Filed  9-10-96;  8:45  am) 

BILUNG  CODE  (TIT-OI-M 


[Docket  No.  TM97-1-2S-000I 

Mississippi  River  Transmission 
Corporation;  Notice  of  Proposed 
Chartges  in  FERC  Gas  Tariff 

September  5, 1996. 

Take  notice  that  on  August  30. 1996, 
Mississippi  River  Transmission 
Corporation  (MRT).  tendered  for  filing 
to  become  part  of  its  FERC  Gas  Tariff, 
Third  Revision  Volume  No.  1,  Ninth 
Revised  Sheet  No.  10,  with  a  proposed 
effective  date  of  October  1. 1996. 

MRT  states  that  the  purpose  of  the 
instant  filing  is  to  report  the  currently 
effective  ACA  charge  in  MRT's  rates 
based  on  the  new  FERC  approved 
surcharge  of  $0.0023  per  Mcf  effective 
October  1, 1996  in  accordance  with 
Section  23  of  MRT's  FERC  Gas  Tariff. 
The  Mcf  rate  of  $0.0023  divided  by 
MRT's  system  Btu  factor  for  the  12 
months  ended  December  31, 1995  of 
1.029  converts  to  a  MMBtu  rate  of 
$0.0022  which  is  the  same  as  MRT's 
currently  effective  ACA  surcharge. 

Any  person  desiring  to  be  heard  or 
protest  the  subject  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street  NE..  Washington.  DC 
20426,  in  accordance  with  Sections 
385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
must  be  filed  as  provided  in  Section 
154.210  of  the  Commission's 
Regulations.  F*rotests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  available 
for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  96-23134  Filed  9-10-96;  8:45  am) 
BNJJNO  COOC  «n7-«1-M 


[Docket  No.  TM97-1 -82-000] 

Mojave  Pipeline  Company;  Notification 
of  Annual  Charge  Adjustment 

September  5, 1996. 

Take  notice  that  on  August  30. 1996. 
Mojave  Pipeline  Company  (Mojave), 
tendered ior  filing  pursuant  to  Subpart 
E  of  Part  154  of  the  Commission's 
Regulations  Under  the  Natural  Gas  Act. 
a  notice  that  Mojave's  Annual  Charge 
Adjustment  (ACA)  will  remain  $0.0023 
per  dth  as  reflected  on  its  currently 
effective  Statement  of  Rates  Sheets. 
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Mojave  states  that  copies  of  the  filing 
were  served  upon  all  of  Mojave's 
interstate  pipeline  system  transportation 
customers  and  interested  state 
regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  interver^  or  protest  with  the  Federal 
Energy  Re^latory  Commission,  888 
First  Street  N.E.,  Washington,  D.C. 
20426.  in  accordance  with  Sections 
385.214  aqd  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  bvt  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  {notion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  |n  the  Public  Reference 
Room. 

Uis  D.  CaaheU,  ' 
Secretary. 

[FR  Doc.  96-23148  Filed  9-10-96;  8:45  ami 
aaiJNa  com  |7i7-*i-m 


1 

[Docfc*t  No«:  RP96-373-000.  RMg«-14-001] 

Mountain««r  Gas  Company  and 
Sacondary  Market  Transactions  on 
Interslata  Hfrtunl  Gas  Pipelines; 
Notice  of  Application 

September  5.  1996. 

Take  notice  that  on  August  30, 1996. 
Mountaineer  Cas  Company 
(Mountaineer)  filed  and  application  to 
participate  iti  the  Commission's 
experimental  pilot  program  for  capacity 
release  transactions.  Mountaineer 
requests  authorization  to  release 
capacity  on  Columbia  Gas  Transmission 
Corporation  (Columbia)  and  Columbia 
Gulf  Transn^ission  Company  (Columbia 
Gulf)  at  prices  in  excess  of  the  pipelines' 
maximum  t^ff  rates.  According  to 
Mountaineet,  the  company  provides 
open  access  transportation  on  its  local 
distribution  !facilities  and  does  not 
exercise  mai^et  power  in  its  service 
territory.  Mountaineer  also  states  that 
both  Columbia  pipeUnes  have  agreed  to 
implement  the  Business  Practices  Rule 
and  provide  ithe  required  reporting  data. 
Mountaineer  also  agrees  to  provide  the 
necessary  reporting  data. 

Any  person  desiring  to  comment  on 
or  to  protest  paid  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E.,  Washington.  D.C. 
20426,  in  aoiordance  with  Sections 
385.214  and  385.211  of  the 


Commission's  regulations.  All  such 
interventions  or  protests  must  be  filed 
within  15  days  and  comply  with  the 
requiremoits  in  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  Mountaineer's  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection  in  the  Public 
Reference  Room. 
Louis  O.CatlMU. 
Secretary. 
(FR  Doc.  96-23155  FUed  9-10-96;  8:45  am] 

MUMQ  OOOC  •717-01-M 


[DocKet  Na  RPM-3S3-000;  RMM-14-001] 

Itetional  Fuel  Qas  Distribution 
Corporation;  Secondary  Martcet 
Transactiorts  on  Interstate  Natural  Gaa 
Pipelines;  Notice  of  Application  to 
Participate  In  Pilot  Program 

September  5, 1996. 

Take  notice  that  on  August  30, 1996, 
National  Fuel  Gas  Distribution 
Corporation  (National  Fuel  Distribution) 
tendered  for  filing  an  application  to 
participate  in  the  "Proposed 
Experimental  Pilot  Program  To  Relax 
The  Price  Cap  for  Secondary  Market 
Transactions"  (Pilot  Program), 
promulgated  in  Docket  No.  RM96-14- 
001. 

Through  its  application.  National  Fuel 
Distribution  seeu  a  finding  that  it  lacks 
market  power  on  its  upstream  pipelines 
in  the  relevant  area  and  that  those 
upstream  pipelines  likewise  lack  market 
in  the  relevant  area. 

National  Fuel  Distribution  seeks 
permission  for  itself  and  the  majority  of 
its  upstream  pipelines  to  participate  in 
the  Pilot  Program  for  the  period  of  the 
1996-1997  winter  season  with  the 
opportimity  to  extend  the  program.  The 
pipeUnes  agreeing  to  participation  in 
the  Pilot  Program  with  National  Fuel 
Distribution  for  the  1996-1997  winter 
period  are  Texas  Eastern  Transmission 
Corporation.  Transcontinental  Gas  Pipe 
Line  Company,  Columbia  Gas 
Transmission  Corporation  and 
Columbia  Gulf  Transmission 
Corporation. 

National  Fuel  Distribution  requests 
that  CNG  Transmission  Corporation's 
and  Tennessee  Gas  Pipeline  Company's 
participation  at  some  future  date  be 
conditioned  upon  their  complying  with 
the  comparability  and  reporting 
requirements  provision  of  the  Pilot 
Program. 


Further,  National  Fuel  Distribution 
requests  that  the  reporting  requirements 
be  modified  so  as:  (1)  to  provide  only 
aggregated  information,  or  in  the 
alternative  to  preserve  the  identity  of 
shippers  in  filed  reports;  (2)  to  provide 
National  Fuel  Distribution  and  its 
participating  upstream  pipelines  with  at 
least  six  months  in  which  to  file  the 
requisite  information;  and  (3)  to  require 
annual  reporting,  or  in  the  alternative, 
quarterly  reporting  rather  than  monthly. 

Any  person  desiring  to  comment  on 
or  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE,  Washington.  IX: 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protest  must  be 
filed  within  15  days  and  comply  with 
the  requirements  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  96-23128  Filed  9-10-96;  8:45  am] 
MUMQ  COM  t717-01-M 


[Docket  No.  RP9»- 3«7-00Cq 

Northwest  Pipeline  Corporation;  Notice 
of  Proposed  Changes  In  FERC  Qas 
Tariff 

Septeml)er  5. 1996. 

Take  notice  that  on  August  30, 1996, 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1  and  Original  Volume  No. 
2,  the  following  tarifi^  sheets  to  become 
effective  October  1, 1996: 

Tliird  Revised  Vohuw  No.  1 

Ninth  Revised  Sheet  No.  5 
Seventh  Revised  Sheet  No.  5-A 
Fourth  Revised  Sheet  No.  6 
Fourth  Revised  Sheet  No.  7 
Eighth  Revised  Sheet  No.  8 
Third  Revised  Sheet  No.  8.1 
First  Revised  Sheet  No.  34 
Second  Revised  Sheet  No.  65 
First  Revised  Sheet  No.  95 
Fourth  Revised  Sheet  No.  200 
Fourth  Revised  Sheet  No.  271 
Second  Revised  Sheet  No.  272 
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Third  Revised  Sheet  No.  273 
Origiiud  VofauM  No.  2 

Twenty-Second  Revised  Sheet  No.  2 
Eighteenth  Revised  Sheet  No.  2.1 
Twenty-First  Revised  Sheet  No.  2-A 

Northwest  states  that  the  proposed 
changes  would  increase  revenues  from 
jurisdictional  services  by  approximately 
$28.1  million  based  on  the  12-month 
period  ending  May  31, 1996,  as 
adjusted. 

Northwest  states  that  its  revenue 
requirement  has  increased  due  to 
increased  cost  of  service,  primarily  as  a 
result  of  (1)  the  sale  of  a  significant 
imdivided  interest  in  Northwest's  South 
End  facilities  and  the  corresponding 
effect  of  the  removal  of  facility  costs 
firom  rate  base  and  the  elimination  of  the 
South  End  revenue  credit,  (2)  increased 
depreciation  expenses  related  to 
proposed  increases  in  depreciation 
rates,  the  implementation  of  negative 
net  savage  allowances  and  the 
construction  of  new  facilities,  and  (3) 
increased  operating  and  maintenance 
expenses. 

Northwest  states  that  its  proposed 
tariff  sheets  are  submitted  to  revise  its 
statement  of  rates  tariff  sheets  and  to 
eliminate  tariff  provisions  that  require 
90/10  sharing  of  intemiptible 
transportation  service  revenues  over  the 
allocated  cost  level. 

Northwest  states  that  it  has  served 
copies  of  its  filing  on  all  affected 
customers  and  all  interested  state 
regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  18  CFK 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  taken,  but  will  not 
serve  to  make  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  96-23125  Filed  9-10-96;  8:45  ami 
BiLLMO  cooe  tn7-«1-M 


[Docket  No.  CP96-751-00(q 

Panhandle  Eastern  Pipe  Une 
Company;  Notice  of  Application 

September  5, 1996. 

Take  notice  that  on  August  28, 1996, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle),  P.O.  Box  1642,  Houston. 
Texas  77251-1642  filed  in  Docket  No. 
CP96-751-000  a  request  for 
authorization  pursuant  to  Section  7(c)  of 
the  Natural  Gas  Act  (NGA)  and  Part  157 
of  the  Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations,  to  operate  certain  existing 
facilities  located  in  Darke  and  Shelby 
Counties,  Ohio  as  NGA  jiuisdictional 
facilities  and  to  provide  NGA 
jurisdictional  service  on  the  subject 
facilities,  all  as  more  fiilly  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Panhandle  states  that  it  constructed 
facilities  pursuant  to  Section  311(a)(1) 
of  the  Natural  Gas  Policy  Act  (NGPA) 
and  Subpart  B  of  Part  284  of  the 
Commission's  Regulations  in  Darke  and 
Shelby  Counties,  Ohio  in  order  to 
provide  transportation  services  for 
various  firm  transportation  and  storage 
customers.  Panhandle  now  requests  that 
these  facilities  (the  Glen  Kam  Pipeline 
and  the  Shelby  County  Pipeline)  be 
certificated  as  jurisdictional  and  that  it 
be  authorized  to  provide  NGA 
jurisdictional  services  under  Section 
284  of  the  Commission's  regulations. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
September  26, 1996,  file  with  the 
Federal  Energy  Regulatory  Commission. 
Washington  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procediue  (18  CFR  Section  385.211  or 
Section  385.214)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
Section  157.10).  All  Protests  filed  vdth 
the  Commission  will  be  considered  by 
it  in  determining  the  appropriate  action 
to  be  taken  but  will  not  serve  to  make 
the  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. , 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 


without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  motion  for 
leave  to  intervene  is  timely  filed  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Panhandle  to  appear  or 
be  represented  at  the  hearing. 
Lois  D.  Caafaril, 
Secretary. 

(FR  Doc.  96-23129  Filed  9-10-96;  8:45  am] 
BNJJNO  CQOC  1717-01-M 


[Docket  Na;  TM97-1 -66-000] 

Questar  Pipeline  Company;  Notice  of 
Proposed  Changes  in  FERC  Oas  Tariff 

September  5, 1996. 

Take  notice  that  on  August  30, 1996, 
Questar  Pipeline  Company,  (Questar) 
pursuant  to  Section  154, 402(c)  and 
Section  382.201  of  the  Commission's 
Regulations,  tendered  for  filing  and 
acceptance  to  become  of  its  FERC  Gas 
Tariff,  the  following  sheets,  to  be 
effective  October  1, 1996: 

First  Revised  Volume  No.  1 

Sixth  Revised  Sheet  No.  5 
Fifth  Revised  Sheet  No.  SA 
Sixth  Revised  Sheet  No.  6 
Fourth  Revised  Sheet  No.  6A 

Origiiial  Volume  No.  3 

Seventeenth  Revised  Sheet  No.  8    • 

Questar  states  that  this  filing 
incorporates  into  its  storage  and 
transportation  rates  the  annual  charge 
unit  rate  of  $0.00203  per  Mcf  as 
adjusted  by  Questar's  Btu  factor  of 
1.062. 

Questar  states  that  copies  of  this  filing 
were  served  upon  Questar's  customers, 
the  Public  Service  Commission  of  Utah 
and  the  Wyoming  Public  Service 
Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Rules 
385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
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must  be  fil4d  as  provided  in  Section 
154.210  of  the  Ccnnmission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
became  a  party  must  Hie  a  motion  to 
intervene.  Copies  of  this  Gling  are  on 
file  with  th^  Commission  and  are 
available  for  public  inspection. 
LokD.CsalMU, 
Secntazy.     I 

(FR  Doc.  96-13132  Piled  9-10-96;  S:45  am] 
IOOM|n7-«t-M 


[Deeiwt  No.  Til97-1-«-000] 

South  Qeoigia  Natural  Qaa  Company; 
Notica  of  Pfopoaod  Changaa  in  FERC 
Qaa  Tariff 

September  5. 1996. 

Take  notice  that  on  August  30, 1996, 
South  Georgia  Natural  Gas  Company 
(South  Georgia)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  the 
following  reidsed  sheets,  with  a 
proposed  enective  date  of  October  1, 
1996: 

Fifth  Revised  Sheet  No.  5 
Fifth  Revised  Sheet  No.  6 
Second  Revised  Sheet  No.  91 

South  Georgia  states  that  the  aforesaid 
tariff  sheets  Implement  the 
Commission's  revised  Annual  Charge 
Adjustment  (ACA)  of  .20«  per  MMBtu. 
This  represents  a  decrease  of  .03(  per 
MMBtu  in  the  ACA  charge  from  the 
current  level  of  .23«  per  MMBtu. 

South  Geotgia  states  that  copies  of 
South  Georgia's  filing  were  served  upon 
all  of  South  Georgia's  customers, 
interested  stite  commissions  and 
interested  parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (Sections 
385.214,  385*211).  All  such  motions  or 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  ifxake  the  protestants  parties 
to  the  proceeding.  Any  p>erson  wishing 
to  become  a  party  must  file  a  petition  to 
intervene.  Cqpies  of  this  filing  are  on 


file  with  the  Commission  and  are 

available  for  public  inspection. 

Lois  D.  CaolMll. 

Secretary. 

[FR  Doc  96-23145  Filed  9-10-96;  8:45  am) 

MUMS  COM  snr-M-M 


[DoekatNo.  RP«»-37»-000] 

Southern  Natural  Qaa  Company; 
Notice  of  Q8R  Reviaed  Tariff  Sheets 


IDoclwt  No.  TM97-1-7-000] 

Soutttem  Natural  Qaa  Company; 
Notice  of  Propoaed  Changee  In  FERC 
'    (Tariff 


September  5, 1996. 

Take  notice  that  on  August  30, 1996, 
Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Seventh  Revised 
Volume  No.  1,  the  following  tariff  sheets 
wdth  the  proposed  effective  date  of 
September  1, 1996: 

Thirteenth  Revised  Sheet  No.  14 
Thirty  Fifth  Revised  Sheet  No.  15 
Thirteenth  Revised  Sheet  No.  16 
Thirty  Fifth  Revised  Sheet  No.  17 
Twenty  Third  Revised  Sheet  No.  29 

Southern  submits  the  revised  tariff 
sheets, to  its  FERC  Gas  Tariff,  Seventh 
Revised  Volume  No.  1,  to  reflect  a 
change  in  its  FT/FT-NN  GSR  Surcharge, 
due  to  an  increase  in  GSR  billing  units 
effiective  September  1, 1996,  a  credit  for 
excess  firm  transportation  reservation 
quantities  and  the  removal  of  a  credit 
for  excess  firm  transportation 
reservation  quantities  included  in  its 
July  31, 1996  filing  in  the  above 
referenced  dockets. 

Southern  states  that  copies  of  the 
filing  were  served  upon  all  parties  listed 
on  the  official  service  list  onnpiled  by 
the  Secretary  in  these  proceedings. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
must  be  filed  as  provided  in  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  Southern's  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
LobaCadiell, 
Secretary. 
(FR  Doc.  96-23141  Filed  9-10-96;  8:45  am) 

BIUJNO  OOOC  (TIT-OI-M 


September  5, 1996. 

Take  notice  that  on  August  30. 1996. 
Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  to  become 
part  its  FERC  Gas  Tariff,  Seventh 
Revised  Volume  No.  1,  the  following 
revised  sheets,  with  a  proposed  effective 
date  of  October  1. 1996: 

Fourteenth  Revised  Sheet  No.  14 
Fifth  Revised  Sheet  Na  14a 
Thirty-six  Revised  Sheet  No.  15 
Twelfth  Revised  Sheet  No.  15a 
Fourteenth  Revised  Sheet  No.  No.  16 
Fifth  Revised  Sheet  No.  16a 
Thirty-six  Revised  Sheet  No.  17 
Twelfth  Revised  Sheet  No.  17a 
Twentieth  Revised  Sheet  No.  18 
Fifth  Revised  Sheet  No.  18a 
Fourth  Revised  Sheet  No.  194 

Southern  states  that  the  aforesaid 
tariff  sheets  implement  the 
Commission's  revised  annual  charge 
adjustment  of  .20«  per  MMBtu  of 
October  1,1996. 

Southern  states  that  copies  of 
Southern's  filing  were  served  upon  all 
of  Southern's  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
,  Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (Sections 
385.214,  385.211).  All  such  petitions  or 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Loi>  D.  Caabril. 
Secretary,    -'rf ''-■,<  y- 

(FR  Doc.  96-23144  Filed  9-10-96;  8:45  am] 
■MJJNQ  CODE  trir-oi-M 


[Docket  No.  RP96-375-00(q 

Southern  Natural  Qaa  Company; 
Notice  of  QSR  Coat  Recovery  Filing 

September  5, 1996. 

Take  notice  that  on  August  30, 1996, 
Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Seventh  Revised 


Federal  Regbter  /  Vol.  61.  No.  177  /  Wednesday,  September  11,  1996  /  Notices 47911 


Volume  No.  1.  the  following  tariff  sheets 
with  the  proposed  effective  date  of 
October  1, 1996: 

Tariff  Sheets  Applicable  to  Contectiog 
Parties: 

Fifteenth  Revised  Sheet  No.  14 
Thirty-Seventh  Revised  Sheet  No.  15 
Fifteenth  Revised  Sheet  No.  16 
Thirty-Seventh  Revised  Sheet  No.  17 
Twenty-First  Revised  Sheet  No.  18 
Twenty-Fourth  Revised  Sheet  No.  29 

Tariff  Sheets  Applicable  to  Supporting 
Parties: 

Sixth  Revised  Sheet  No.  14A 
Thirteenth  Revised  Sheet  No.  ISA 
Sixth  Revised  Sheet  No.  16A 
Thirteenth  Revised  Sheet  No.  17A 

Southern  sets  forth  in  the  filing  its 
revised  demand  surcharges  and  revised 
interruptible  rates  that  will  be  charged 
in  connection  with  its  recovery  of  GSR 
costs  associated  with  the  payment  of 
price  differential  costs  under 
unrealigned  gas  supply  contracts  or 
contract  buyout  costs  associated  with 
continuing  realignment  efforts  as  well  as 
sales  function  costs  during  the  period 
May  1, 1996  through  July  31, 1996. 
These  GSR  costs  have  arisen  as  a  direct 
result  of  customers'  elections  dtuing 
restructuring  to  terminate  their  sales 
entitlements  tmder  Order  No.  636. 

Southern  states  that  copies  of  the 
filing  were  served  upon  Southern's 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E.,  Washington,  D.C. 
20426.  in  accordance  with  385.214  and 
385.211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  as 
provided  in  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  Southern's  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  ^ 

Lois  D.  Casbell, 
Secretary. 

(FR  Doc.  96-23152  Filed  »-10-96;  8:45  ami 
BILUNQ  OOOE  a717-01-M 


Poctet  No.  CP«»-75»-000| 

Texas  Eastern  Transmleeton 
Corporation;  Notice  of  Request  Under 
Blanket  Authorization 

September  5, 1996. 

Take  notice  that  on  August  29, 1996, 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern),  5400  Westheimer  Court, 
Houston,  Texas  77056-5310,  filed  a 
request  with  the  Commission  in  Docket 
No.  CP96-756-000,  pursuant  to 
Sections  157.205,  and  157.211  of  the 
Commission's  Regulations  imder  the 
Natiual  Gas  Act  (NGA)  for  authorization 
to  construct  a  delivery  point  in  Shelby 
Coimty,  Texas,  to  provide  interruptible 
transportation  service  deliveries  for 
Four  Square  Gas  Company,  Inc.  and  the 
City  of  Chireno,  collectively  referred  to 
as  (Customers),  herein. .The  Commission 
granted  Texas  Eastern  a  blanket 
construction  certificate  issued  on 
November  5, 1982  in  Docket  No.  CP82- 
535-000,  all  as  more  fully  set  forth  in 
the  request  on  file  with  the  Commission 
and  open  to  public  inspection. 

Texas  Eastern  proposes  to  construct 
and  -install  a  2-inch  tap  valve  and  2-inch 
check  valve  on  Texas  Eastern's  24-inch 
Line  No.  11,  located  approximately  at 
Mile  Post  225.70  in  Shelby  County, 
Texas  (Tap).  The  Customers  would 
install  a  single  2-inch  turbine  meter 
(Meter  Station),  approximately  50  feet  of 
2-inch  pipeUne  which  would  extend 
from  the  Meter  Station  to  the  Tap 
(Connecting  Pipe),  and  the  electronic 
gas  measurement  equipment  (EGM). 
Texas  Eastern  states  that  the  Customers 
have  agreed  to  reimburse  Texas  Eastern 
for  100%  of  the  costs  and  expenses  that 
Texas  Eastem  would  incur  for  installing 
the  Tap  and  for  reviewing  and 
inspecting  the  installation  of  the  Meter 
Station  and  Connecting  Pipe  and  EGM 
to  be  done  by  the  Customers. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  the 
Commission  has  issued  this  notice,  file 
pursuant  to  Rule  214  of  the 
Conunission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  imder  the 
NGA  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
allowed  time,  the  proposed  activity 
shall  be  deemed  to  be  authorized 
effective  the  day  after  the  time  allowed 
for  filing  a  protest.  If  a  protest  is  filed 
and  not  withdrawn  within  30  days  after 
the  time  allowed  for  filing  a  protest,  the 
instant  request  shall  be  treated  as  an 


application  for  authorization  pursuant 

to  Section  7  of  the  NGA. 

Lois  D.  Cuhell. 

Secretary. 

(FR  Doc.  96-23135  Filed  9-10-96;  8:45  am] 

MUMO  CODE  cnr-ei-M 


(Docket  No.  RP96-378-000) 

Texas  Eastem  Transmission 
Corporation;  Notice  of  Propoeed 
Changes  in  FERC  Gas  Tariff 

September  5. 1996. 

Take  notice  that  on  September  3. 
1996,  Texas  Eastem  Transmission 
Corporation  (Texas  Eastem)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Sixth  Revised  Volume  No.  1.  tariff 
sheets  listed  on  Appendix  E  to  the 
filing,  to  become  effective  November  1, 
1996. 

Texas  Eastem  states  that  the  purpose 
of  the  filing  is  (1)  to  modify  Sections 
9.2,  9.3,  9.4,  9.5,  9.9  and  14.4  of  the 
General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff,  Sixth  Revised  Volume 
No.  1  to  remove  the  voluminous  tables 
of  data  representing  Texas  Eastern's 
Segment  Capacity  Entitlements  and 
Firm  Receipt  Point  Entitlements,  which 
are  reflected  on  its  electronic  bulletin 
board,  the  LINK  system  and  (2)  to  make 
its  report  piu^uant  to  Section  9.1  of  the 
General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff,  Sixth  Revised  Volume 
No.  1  of  recalculated  November  1, 1996 
Operational  Segment  Capacity 
Entitlements,  along  with  supporting 
documentation  explaining  the  basis  for 
changes. 

Texas  Eastem  states  that  copies  of  the 
filing  were  served  on  firm  customers  of 
Texas  Eastem  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  an  d385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
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iiupection  in  the  Public  Reference 

Room. 

LofaO-CMiaBll, 

Secretary. 

[FR  Doc  9fr423143  Piled  9-10-96;  8:45  a.m.] 
I  COM  ltM7-«1-M 


[Doetot  Na  Tli97-2-18-00q 

Teias  Qas  Trensminion  Corporation; 
Notic*  of  Rfoposad  CttangM  in  FERC 
Gas  Tariff 

September  5, 1996. 

Take  notice  that  on  August  30, 1996, 
Texas  Gas  Transmission  Corporatian 
(Texas  Gas)- tendered  for  filing  to 
become  part  of  its  FERC  GAS  Tariff. 
First  Revised  Volume  No.  1,  the 
following  tariff  sheet,  with  a  proposed 
effisctive  date  of  November  1, 1996: 

Fourth  Revised  Sheet  No.  14 

Texas  Gas  states  that  the  tariff  sheet 
is  being  Hied  to  establish  a  revised 
Effective  Fuel  Retention  Percentage 
(EFRP)  under  the  provisions  of  Section 
16  "Fuel  Retention"  as  found  in  the 
General  Terms  and  Conditions  of  Texas 
Gas's  FERC  Gas  Tariff,  First  Revised 
Vohune  No.  1.  Texas  Gas  states  that  the 
revised  EFRP  may  be  in  effect  for  the 
annual  period  November  1.  1996. 
through  October  31, 1997. 

Texas  Gas  states  that  copies  of  the 
tariff  sheets  are  being  mailed  to  Texas 
Gas's  a^ctad  customers  and  interested 
state  commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regidatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C 
20426,  in  accordance  with  385.214  and 
385.211  of  the  Commission's  Rules  of 
Practice  andj  Procedure.  All  such 
motions  or  protests  must  be  filed  as 
provided  in  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  ihe  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  w^U  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  pairty 
must  file  a  niotion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission^  and  are  available  for  public 
inspection. 
Lois  D.  Casfaell, 
Secretary. 
(FR  Doc  96-20131  Filed  9-10-96;  8:45  am) 


BIUJNQ  COOC  •fl7-ei-M 


[Doctot  No.  RP96-36»-00(q 

Tranacontinantal  Qas  Pipe  Una 
Corporation;  Notica  of  Propoaad 
Changaa  in  FERC  Qaa  Tariff 


September  5, 1996. 

Take  notice  on  August  30, 1996, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  certain  revised  tariff  sheets  to  its 
FERC  Gas  Tariff.  Third  Revised  Volume 
No.  1  and  Original  Volume  No.  2.  which 
tariff  sheets  are  enumerated  in 
Appendix  A  attached  to  the  filing.  The 
proposed  effiactive  date  of  the  tariff 
sheets  is  October  1, 1996. 

Transco  states  that  the  purpose  of  the 
instant  filing  is  to  revise  Transco's  FERC 
Gas  Tariff  in  order  to  comply,  in  part, 
with  the  regulations  adopted  pursuant 
to  Order  No.  582  et  seq.  Specifically,  the 
revised  tariff  sheets  submitted  therein 
are  intended  to  bring  Transco's  tariff 
into  compliance  with  the  requirements 
of  Section  154.107  of  the  Commission's 
Regulations. 

Transco  is  serving  copies  of  the 
instant  filing  to  customers.  State 
Commissions  and  other  interested 
parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  Washington,  D.C.  20426,  in 
accordance  with  18  CFR  385.214  and 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Caaiiell, 
Secretary. 
[FR  Doc  96-23126  Filed  9-10-96;  8:45  amj 

BHJJNQ  OOOe  CTIT-m-M 


[DocM  Na  RP9»-368-«»;  Doci(a(  Na 
RIM6-14-0011 

Washington  Qas  Ught  Company; 
Sacondary  Market  Transactlona  on 
Intarstata  Natural  Qas  Pipelines; 
Notice  of  Application  of  Waahington 
Qas  Ught  Company  to  Partidpata  in 
Propoaad  Experimental  Pilot  Program 
To  Relax  the  Price  Cap  for  Secondary 
Marint  Tranaactlons 


September  5, 1996. 

Take  notice  that  on  August  30, 1996, 
Wasbington  Gas  Light  Company 
(Washington  Gas)  filed  an  Application 
to  Participate  in  the  "Proposed 
Experimental  Pilot  Program  to  Relax  the 
Price  Cap  for  Secondary  Market 
Transactions"  pursuant  to  the 
Commission's  notice  issued  July  31. 
1996,  in  Docket  No.  RM96-14-001. 
Washington  Gas  states  that  it  qualifies 
for  participation  in  the  proposed  pilot 
program. 

Washington  Gas  states  that  copies  of 
its  filing  are  available  for  inspection  at 
its  offices  at  1100  H  Sti»et.  NW.. 
Washington.  DC 

Any  person  desiring  to  comment  on 
or  to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Sti«et.  NE..  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  regulations.  All  such 
motions  or  protests  must  be  filed  within 
15  days  and  comply  with  the 
requirements  in  Section  154.210  of  the 
Commission's  regiilations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

LoisCCaalwil, 
Secretary. 
[FR  Doc.  96-23124  Filed  9-10-96;  8:45  am] 

BIUJNQ  CODE  tm-9\-U 

(Docfcet  No.  RP9»-377-000] 

West  Texas  Qas,  Inc.;  Notice  of 
Restatement  HIing 

September  5, 1996. 

Take  notice  that  on  August  30, 1996, 
West  Texas  Gas,  Inc.  (WTG),  tendered 
for  filing  a  restatement  of  its  base  tariff 
rates  pursuant  to  its  proposed  Section 
19.3(e)  of  the  General  Terms  and 
Conditions  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1.  WTG  states  that 
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a  new  Section  19.3(e),  incorporating 
into  WTG's  tariff  former  Section 
154.303(e)  of  the  Commission's 
Purchased  Gas  Adjustment  Regulations. 
which  were  removed  by  Order  No.  582, 
has  been  submitted  for  Commission 
approval  concurrently  herewith.  WTG 
states  that  the  base  rate  restatement 
supports  its  currently  effective  weighted 
averaged  transmission  rates  of  $0.3491 
per  Mcf. 

WTG  states  that  copies  of  the  filing 
were  served  upon  WTG's  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E.,  Washington.  D.C 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rides  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
CcHnmission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lob  D.  Cuhall, 
Secretary. 

(FR  Doc.  96-23142  Filed  9-10-96;  8:45  am) 
HLUNO  cooc  tnr-oi-M 


Missouri  Gas  Enwgy.  it  is  now 
necessary  to  measure  the  Missouri  and 
the  Kansas  volimies  separately.  The 
projected  volimie  of  delivery  with  the 
new  facilities,  it  is  said,  would  not 
exceed  the  current  delivered  volimie. 
WNG  estimates  the  cost  of  construction 
to  be  approximately  $258,649. 

WNG  states  further  that  this  change  is 
not  prohibited  by  any  existing  tariff  and 
the  WNG  has  sufficient  capacity  to 
accomplish  the  deliveries  Mdthout 
detriment  or  disadvantage  to  its  other 
customers. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Conmaission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Nattiral  Gas  Act. 
LoiaD.Cuhell, 
Secretaiy. 

(FR  Doc.  96-23130  Filed  9-11-96;  8:45  am] 
BiLLJNO  cooc  cnr-oi-M 


[DodWt  No.  CP96-748-00QI 

WlUlams  Natural  Gas  Company:  Notice 
of  Raquast  Under  Blanket 
Auttiorizatlon 

September  5, 1996. 

Take  notice  that  on  August  27, 1996, 
Williams  Natural  Gas  Company  (WNG), 
P.O.  Box  3288,  Tulsa,  Oklahoma  74101. 
filed  in  Docket  No.  CP96-748-000  a 
request  pursuant  to  Section  157.205  of 
the  Commission's  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  install  measurement 
and  appurtenant  facilities  to  deliver  gas 
to  Western  Resources,  Inc.  fWRI),  at  the 
Fairfax  Bridge  Town  Border  located  in 
Wyandotte  Coimty,  Kansas,  under 
WNG's  blanket  certificate  issued  in 
Docket  No.  CP82-479-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

WNG  states  that  with  the  sale  of 
WRI's  Missouri  distribution  facilities  to 


[Docket  No.  TMST-l-i^-OOO] 

Williams  Natural  Qas  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

September  5, 1996. 

Take  notice  that  on  August  30, 1996, 
WilUams  Natural  Gas  Company  (WNG) 
tfflidered  for  filing  to  become  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  Fifteenth  Revised  Sheet 
No.  6A.  The  proposed  effective  date  of 
this  tariff  sheet  is  October  1, 1996. 

WNG  states  that  piusuant  to  Article 
26  of  the  General  Terms  and  Conditions 
of  its  FERC  Gas  Tariff,  and  FERC 
Annual  Charges  Billing  under  18  CFR 
Part  382,  dated  July  29, 1996,  it  is  filing 
to  reflect  a  decrease  in  the  FERC  Annual 
Charge  Adjustment  from  $.0023  to 
$.0020  per  Dth  for  the  fiscal  year 
beginning  October  1, 1996. 

WNG  states  that  a  copy  of  its  filing 
was  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 


to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
ComTnission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  PubUc  Reference 
Room. 

Lois  D.  Casheii. 
Secretary. 

[FR  Doc.  96-23147  Filed  9-10-96;  8:45  am] 
BiujNO  cooc  nnr-oi-M 

[Docket  No.  RP9ft-374-000| 

t 

Wyoming  Intarstata  Company,  Ltd., 
Notice  of  Proposed  Changes  In  FERC 
Gas  Tariff 

September  5. 1996. 

Take  notice  that  on  August  30, 1996, 
Wyoming  Interstate  Company,  Ltd. 
(WIC).  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1  and  Second  Revised  No.  2,  revised 
tariff  sheets  included  in  Appendix  A  to 
the  filing,  with  a  proposed  effective  date 
of  October  1.  1996. 

WIC  states  that  the  purpose  of  the 
filing  is  to  convert  WIC's  tarifb  and 
rates  from  a  voltunetric  to  a  thermal 
basis  pursuant  to  the  Commission's 
Order  No.  582  issued  September  28, 
1995  at  Docket  No.  RM95-3-000.  WIC 
states  that  it  used  a  Btu  conversion  ratio 
of  1053  Btu  to  1  Mcf.  This  conversion 
ratio  was  determined  on  the  basis  of  a 
system  average  gas  thermal  content  for 
the  three  months  April  1996  through 
June  1996. 

WIC  states  that  copies  of  the  filing  are 
being  served  on  all  its  jurisdictional 
ciistomers  and  affected  state  government 
agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  385.214  and 
385.211  of  the  Commission's  Rules  or 
Practice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  as 
provided  in  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
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taken,  but  Will  not  serve  to  make 

protestanta  parties  to  the  proceeding. 

Any  persoA  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  Sliiig  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection.; 

Lok  D.  CaallBll. 

Secretary. 

[FR  Doc  96423153  Filed  9-10-96;  8:45  am] 

■LUNO  COM  >tm-*i-m 

P)ock»t  Na  ER«e-1618-001.  at  aL] 

Progress  Poww  Marketing,  Inc.,  et  al.; 
Electric  Rale  and  Corporate  Regulation 
HIings       I 

September  s]  1906. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Progrew  Power  Marketing.  Inc. 

(Docket  No.  ER96-1 61 8-001] 

Take  notice  that  on  August  16, 1996, 
Prooess  Power  Marketing,  Inc.  tendered 
for  filing  its  compliance  filing  in  the 
above-referenced  docket 

Comment  date:  September  18, 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

2.  niinoia  Power  Company 

[Docket  No.  SR96-1 888-001] 

Take  notice  that  on  August  16, 1996, 
Illinois  Powler  Company  tendered  for 
filing  its  coSipliance  fiUng  in  the  above- 
referenced  docket. 

Comment  date:  September  18, 1996. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

3.  Midwest  Energy,  Inc. 

(Docket  Na  9^96-2027-001] 

Take  notice  that  on  August  15. 1996. 
Midwest  Energy.  Inc.  tendered  for  filing 
its  compliance  filing  in  the  above- 
referenced  docket. 

Commentdate:  September  18, 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

4.  Edison  Source 

(Docket  No.  ^96-2150-001] 

Take  notice  that  on  August  14. 1996, 
Edison  Source  tendered  for  filing  its 
comphance  filing  in  the  above- 
referenced  docket. 

Comment  date:  September  18, 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

5.  Sandia  Eqergy  Resources  Company 

(Docket  No.  Etl96-253»-000) 

Take  notice  that  on  August  14, 1996. 
Sandia  Energy  Resources  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 


Comment  date:  September  18. 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

6.  UtiUCoip  United  Inc. 

[Docket  No.  BR96-2838-O00) 

Take  notice  that  on  August  28, 1996, 
UtiliCorp  United  Inc.,  tendered  for  filing 
on  behalf  of  its  operating  division, 
Missouri  Public  Service,  a  Service 
Agreement  under  its  Power  Sales  Tariff, 
FERC  Electric  Tariff  Original  Voliune 
No.  10.  with  East  Texas  Electric 
Cooperative,  Inc.  The  Service 
Agreement  provides  for  the  sale  of 
capacity  and  energy  by  Missouri  P\d)Uc 
Service  to  East  Texas  Electric 
Cooperative,  Inc.  pursuant  to  the  tariff. 

UtiliCorp  also  has  tendered  for  filing 
a  Certificate  of  Concurrence  by  East 
Texas  Electric  Cooperative,  Inc. 

UtiliCorp  requests  waiver  of  the 
Commission's  Regulations  to  permit  the 
Service  Agreement  to  become  effective 
in  accordance  with  its  terms. 

Coaiment  date:  September  19, 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

7.  UtiliCorp  United  Inc. 

[Docket  No.  ER96-2839-000] 

Take  notice  that  on  August  28, 1996, 
UtiliCorp  United  Inc..  tendered  for  filing 
on  behalf  of  its  operating  division, 
WestPiains  Energy-Kansas,  a  Service 
Agreement  imder  its  Power  Sales  Tariff, 
FERC  Electric  Tariff  Original  Volume 
No.  12,  with  East  Texas  Electric 
Cooperative.  Inc.  The  Service 
Agreement  provides  for  the  sale  of 
capacity  and  energy  by  WestPiains 
Energy-Kansas  to  East  Texas  Electric 
Cooperative,  Inc.  pursuant  to  the  tariff. 

UtihCorp  also  has  tendered  for  filing 
a  Certificate  of  Concurrence  by  East 
Texas  Electric  Cooperative,  Inc. 

UtiliCorp  requests  waiver  of  the 
Commission's  Regulations  to  permit  the 
Service  Agreement  to  become  effiactive 
in  accordance  with  its  terms. 

Comment  date:  September  19, 1996. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

8.  niinoia  Power  Company 

(Docket  No.  ER96-284O-000] 

Talce  notice  that  on  August  28, 1996, 
Illinois  Power  Company  (Illinois 
Power).  500  South  27th  Street.  Decatur. 
Illinois  62526,  tendered  for  filing  firm 
transmission  agreements  under  which 
Tenneco  Packaging,  Inc.  will  take 
transmission  service  pursuant  to  its 
open  access  transmission  tariff.  The 
agreements  are  based  on  the  Form  of 
Service  Agreement  in  Illinois  Power's 
tariff. 

Illinois  Power  has  requested  an 
effective  date  of  August  12, 1996. 


Comment  date:  September  19, 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

9.  Illinois  Power  Company 

[Docket  No.  ER96-2841-000] 

Take  notice  that  on  August  28, 1996, 
Illinois  Power  Company  (Illinois 
Power).  500  South  27th  Street.  Decatur. 
Illinois  62526,  tendered  for  filing  firm 
transmission  agreements  under  which 
Aquila  Power  Corporation  will  take 
transmission  service  pursuant  to  its 
open  access  transmission  tariff.  The 
agreements  are  based  on  the  Form  of 
Service  Agreement  in  Illinois  Power's 
tariff. 

Illinois  Power  has  requested  an 
effiactive  date  of  August  5. 1996. 

Comment  date:  September  19, 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

10.  PECO  Energy  Company 

[Docket  No.  BR96-2842-000] 

Take  notice  that  on  August  28, 1996, 
PECO  Energy  Company  (PECO)  filed  a 
Service  Agreement  dated  June  5. 1996 
with  TransCanada  Power  Corporation 
(TransCanada)  under  PECO's  FERC 
Electric  Tariff  Original  Volume  No.  1 
(Tariff).  The  Service  Agreement  adds 
TransCanada  as  a  customer  under  the 
Tariff. 

PECO  requests  an  effective  date  of 
July  31, 1996,  for  the  Service 
Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  TransCanada  and 
to  the  Pennsylvania  Public  Utility 
Commission. 

Comment  date:  September  19. 1996. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

11.  PEOO  Energy  Company 

[Docket  No.  ERg6-2843-000] 

Take  notice  that  on  August  28, 1996, 
PECO  Energy  Company  (PECO),  filed  a 
Service  Agreement  dated  August  20, 
1996  with  Coral  Power,  L.L.C.  (Coral) 
under  PECO's  FERC  Electric  Tariff 
Original  Volume  No.  1  (Tariff).  Hie 
Service  Agreement  adds  Coral  as  a 
customer  under  the  Tariff. 

PECO  requests  an  effective  date  of 
August  20, 1996,  for  the  Service 
Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  Coral  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  September  19, 1996. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 
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12.  LouisriUe  Gas  and  Electric 
Company 

(Docket  No.  ER96-2845-000) 

Take  notice  that  on  August  29, 1996, 
Louisville  Gas  and  Electric  Company, 
tendered  for  filing  copies  of  a  service 
agreement  between  Louisville  Gas  and 
Electric  Company  and  Entergy  Services. 
Inc.  under  Rate  GSS. 

Comment  date:  September  19. 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

13.  PECO  Energy  Company 

(Docket  No.  ER96-2846-000] 

Take  notice  that  on  August  29, 1996. 
PECO  Energy  Company  (PECO),  filed  a 
Service  Agreement  dated  July  22. 1996 
with  Seminole  Electric  Cooperative,  Inc. 
(Seminole)  imder  PECO's  FERC  Electric 
Tariff,  First  Revised  Volume  No.  4 
(Tariff).  The  Service  Agreement  adds 
Seminole  as  a  customer  imder  the  Tariff. 

PECO  requests  an  effective  date  of 
August  1, 1996,  for  the  Service 
Aoeement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  Seminole  and  to 
the  Pennsylvania  Public  Utility 
Conunission. 

Comment  date:  September  19. 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 


Interconnection  Agreement;  and  (6) 
Amendment  No.  5  to  PG&E  Rate 
Schedule  FERC  No.  136,  the  PG*E- 
SMUD  Interconnection  Agreement. 

PG&E  has  also  requested  a  waiver  of 
the  Commission's  notice  requirements 
to  allow  a  July  1, 1996  effective  date  for 
all  of  these  rate  schedule  changes  except 
Amendment  No.  5  to  PG&E  Rate 
Schedule  FERC  No.  136. 

Copies  of  this  filing  have  been  served 
upon  SMUD,  MD,  Santa  Clara,  CCPA 
and  the  California  Public  Utilities 
Commission. 

Comment  date:  September  19, 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

15.  Nevada  Power  Company 

[Docket  No.  ER96-2848-000) 

Take  notice  that  on  August  29, 1996, 
Nevada  Power  Company  (Nevada 
Power),  tendered  for  filing  a  Letter 
Agreement  between  Nevada  Power  and 
the  Colorado  River  Conunission  (CRC), 
providing  for  the  sale  of  additional 
capacity  to  the  CRC  for  the  month  of 
September,  1996. 

Copies  of  this  filing  have  been  served 
on  the  CRC  and  the  Nevada  Public 
Service  Commission. 

Comment  date:  September  19. 1996. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 


14.  Pacific  Gas  and  Electric  Company        i6.  Montaup  Electric  Company 


(Docket  No.  ER96-2847-000I 

Take  notice  that  on  August  29. 1996. 
Pacific  Gas  and  Electric  Company 
(PG&E),  tendered  for  filing:  (1)  A  notice 
for  terminating  transmission  service 
under  the  "Superseding  Agreement  for 
Transmission  Service  for  the  Coldwater 
Creek  Geothermal  Power  Plant  between 
Pacific  Gas  and  Electric  Company  and 
CCPA  No.  1  Member  Utilities,"  PG&E 
Rate  Schedule  FERC  No.  174;  (2)  a 
notice  for  termination  of  transmission 
service  under  the  "Superseding 
Agreement  for  Coldwater  Creek 
Geothermal  Power  Plant  Backbone 
Transmission  Service  between  Pacific 
Gas  and  Electric  Company  and 
Sacramento  Mimicipal  Utility  District," 
PG&E  Rate  Schedule  FERC  No.  175;  (3) 
a  revised  Appendix  E  to  PG&E  Rate 
Schedule  FERC  No.  136,  the  PG&E- 
SMUD  Interconnection  Agreement, 
reflecting  the  requested  reduction;  (4)  a 
revised  Exhibit  A-4  to  PG&E  Rate 
Schedule  FERC  No.  85.  the  PG&E-Qty  of 
Santa  Clara  (Santa  Clara) 
Interconnection  Agreement,  reflecting 
the  requested  reduction;  (5)  annual 
adjustments  to  transmission  rates  under 
PG&E  Rate  Schedule  FERC  Nos.  88.  91. 
138  and  176  with  SMUD  and  PG&E  Rate 
Schedule  FERC  No.  116.  the  PG&E- 
Modesto  Irrigation  District  (MD) 


(Docket  No.  ER96-2849-0001 

Take  notice  that  on  August  29. 1996. 
Montaup  Electric  Company  (Montaup), 
filed  a  revised  Appendix  B  to  a  contract 
dated  September  25, 1987  providing  for 
the  sale  of  capacity  and  energy  from 
Montaup's  Canal  No.  2  generating  unit 
to  the  Braintree  Electric  Light 
Department  (Braintree)  (Rate  Schedule 
FERC  No.  86).  The  revised  Appendix  B 
increases  Montaup's  capacity  charge  to 
cover  the  cost  of  converting  Canal  No. 
2  to  bum  gas  instead  of  oil  and  is  to 
become  effective  November  1, 1996  in 
accordance  with  an  August  23, 1996, 
letter  agreement  between  Montaup  and 
Braintree. 

Comment  date:  September  19, 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

17.  Sierra  Pacific  Power  Company 

[Docket  No.  ER96-285O-000] 

Take  notice  that  on  August  29, 1996. 
Siena  Pacific  Power  Company  (Sierra), 
tendered  for  filing,  pursuant  to  section 
205  of  the  Federal  Power  Act  and  18 
CFR  Part  35,  an  Electric  Service 
Agreement  between  Sierra  and  Qty  of 
Fallon  (Fallon). 

Sierra  asserts  that  the  filing  has  been 
served  on  Fallon  and  on  the  regulatory 
commissions  of  Nevada  and  California. 


Comment  date:  September  19, 1996, 
in  acctndanoe  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

18.  Tampa  Electric  Campaaj 

(Docket  No.  ER96-2S51-000) 

Take  notice  that  on  August  29, 1996. 
Tampa  Electric  Company  (Tampa 
Electric),  tendered  for  filing  service 
agreements  with  the  Utility  Board  of  the 
aty  of  Key  West,  Florida,  InteiCoast 
Power  Marketing  Company,  Sonat 
Power  Marketing,  Inc.  and  Florida 
Power  &  Light  Company,  for  the  non- 
firm  point-to-point  transmission  service 
under  Tampa  Electric's  open  access 
transmission  tariff. 

Tampa  Electric  proposes  an  effective 
date  of  August  29, 1996,  for  the  service 
agreements,  and  therefore  requests 
waiver  of  the  Commission's  notice 
requirement. 

Copies  of  the  filing  have  been  served 
on  the  other  parties  to  the  service 
agreements  and  the  Florida  Public 
Service  Commission. 

Comment  date:  September  19, 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

19.  Consolidated  Edison  Company  of 
New  York,  Inc. 

[Docket  No.  ER96-2852-000] 

Take  notice  that  on  August  29, 1996, 
Consolidated  Edison  Company  of  New 
Yoric,  Inc.  (Con  Edison),  tendered  for 
filing  an  agreement  with 
Commonwealth  Edison  Company,  Inc. 
(CE)  to  provide  for  the  sale  of  energy 
and  capacity.  For  energy  the  ceiling  rate 
is  100  percent  of  the  incremental  energy 
cost  plus  up  to  10  percent  of  the  SIC 
(where  such  10  percent  is  limited  to  1 
mill  per  Kwhr  when  the  SIC  in  the  hour 
reflects  a  purchased  power  resource). 
The  ceiling  rate  for  capacity  is  $7.70  per 
megawatt  hour. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon  CE. 

Comment  date:  September  19, 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

20.  Consolidated  Edison  Company  of 
New  York,  Inc. 

(Docket  No.  ER9&-2853-0001 

Take  notice  that  on  August  29, 1996. 
Consohdated  Edison  Company  of  New 
York,,  (Con  Edison),  tendered  for  filing 
an  agreement  with  Noram  Energy 
Services,  Inc.  (NES)  to  provide  for  the 
sale  of  energy  and  capacity.  For  Energy 
the  ceiling  rate  is  100  percent  of  the 
incremental  energy  cost  plus  up  to  10 
percent  of  the  SIC  in  the  hour  reflects 
a  purchased  power  resource).  The 
ceiling  rate  for  capacity  is  $7.70  per 
megawatt  per  hour.  Energy  and  capacity 
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sold  by  NES  will  be  at  market-based 
rates.  , 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
NES.  ' 

Comment<date:  Septmnber  19, 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

21.  The  Daypm  Power  and  Light 
Company 

{Docket  No.  ER(16-2854-000l 

Take  notice  that  on  August  29,  1996, 
The  Dayton  Power  and  Light  Company 
(Dayton),  tendered  for  filing,  an 
executed  Mqster  Electric  Interchange 
Agreement  between  Dayton  and  CNG 
Power  Services  Corporation  (CNG). 

Pursuant  tp  the  rate  schedules 
attached  as  Bxhibit  B  to  the  Agreement. 
Dayton  will  provide  to  CNG  power  and/ 
or  energy  for  resale. 

Co/n/ne/if  dote:  September  19, 1996, 
in  accordanOB  with  Standard  Paragraph 
E  at  the  end  pf  this  notice. 

22.  Wiaconafa  Electric  Power  Company 

[Dockst  No.  Et96-2855-000l 

Take  notice  that  on  August  30, 1996, 
Wisconsin  Electric  Power  Company 
(Wisconsin  Blectric),  tendered  for  filing 
a  transmission  service  agreement 
between  itself  and  Dairyland  Electric 
Power  Cooperative  (Dairyland).  The 
agreement  establishes  Dairyland  as  a 
customer  un^er  Wisconsin  Electric's 
transmission  service  tariff  (FERC 
Electric  Tarit,  Original  Volume  No.  7). 

Wisconsin  Electric  respectfully 
requests  an  effective  date  sixty  days 
after  filing.  Wisconsin  Electric  is 
authorized  to  state  that  Dairyland  joins 
in  the  requested  effective  date. 

Copies  of  the  filing  have  been  served 
on  Dairyland,  the  fwtichigan  Public 
Service  Comtiission,  and  the  Public 
Service  Commission  of  Wisconsin. 

Comment  date:  September  19,  1996, 
in  accordanct  with  Standard  Paragraph 
E  at  the  end  Of  this  notice. 

23.  North  Catolina  Utilities 
Conuniesion 

(Docket  No.  IR-1 86-001 1 

On  August  19.  1996,  the  North 
Carolina  Utilities  Commission  (NCUC) 
filed  a  suppl^ent  to  its  petition  for 
waiver  in  thi4  docket. 

The  supplelnent  notes  that  NCUC  has 
duly  implemented  the  Commission's 
PURPA  Regulations  by  filing  a  notice  of 
this  petition  lor  waiver  in  newspapers  of 
general  circubtion  within  the  service 
area  of  Nantahala  Power  and  Light 
Company. 

Any  persor^  who  wishes  to  be  heard 


protest  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E..  Washingtqp,  D.C.  20426.  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  A  motion  or  protest  must  be 
filed  within  15  days  after  the  date  of 
publication  of  this  notice  and  must  be 
served  on  the  applicant.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding.  A 
person  who  wishes  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  application  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E..  Washington.  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  he 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  CasImU. 

Secretary. 

[PR  Doc.  96-23199  Filed  9-10-96;  8:45  am] 

■HOMO  oooa  tm-«i-p 


or  to  object  to 


should  file  a  kiotion  to  intervene  or 


granting  of  the  petition 


[Doctot  No.  EL7»-«-007.  etaL] 

Texas  Utilitiae  Etoctrtc  Company,  «t  al.; 
Elactrlc  Rata  and  Corporate  Ragulatlon 
Rlings 

September  4, 1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Texas  Utilities  Electric  Company 

[Docket  No.  EL79-8-007I 

Take  notice  that  on  August  14. 1996. 
Texas  Utihties  Electric  Company 
tendered  for  filing  revised  copies  to  its 
August  4. 1995.  compliance  filing  in  the 
above-referenced  docket. 

Commept  date:  September  18. 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 


2.  MidAmerican  Energy  Company  and 
MidAmerican  Energy  Holding 
Company 

[Docket  No.  EC96-33-000] 

Take  notice  that  on  August  26. 1996, 
MidAmerican  Energy  Company 
(MidAmerican)  and  MidAmerican 
Energy  Holding  Company  (Holdings) 
(collectively,  the  Applicants),  pursuant 
to  Section  203  of  the  Federal  Power  Act, 
16  U.S.C.  §  824b  and  Part  33  of  the 
Rules  and  Regulations  of  the  Federal 
Energy  Regulatory  Commission,  filed  an 
application  for  authorization  and 
approval  of  a  proposed  merger  of  lES 
Industries  Inc.  (Industries)  with  and  into 
MidAmerican  as  the  surviving 
corpffitition  and  public  utility.  In  the 
alternative.  Applicants  request  approval 
of  a  proposed  merger  of  Industries  with 
and  into  Holdings  as  the  surviving 
corporation  and  holding  company  and, 
simultaneously  therewith,  a  proposed 
merger  of  lES  Utilities  Inc.  (lES).  a 
public  utility  and  wholly-owned 
SBbsidiary  of  Industries,  with  and  into 
MidAmerican  as  the  surviving 
corporation,  public  utility  and  wholly- 
owned  subsidiary  of  Holdings.  Approval 
of  the  alternative  form  of  the  proposed 
merger  is  requested  in  anticipation  of 
the  implementation  of  Appficants' 
holding  company  structure. 

AppGcant  state  that  MidAmerican 
submitted  a  merger  proposal  to 
Industries  on  August  4, 1996.  Undw  the 
proposal  each  share  of  Industries 
common  stock  would  be  exchanged,  at 
the  option  of  the  Industries  shareholder, 
for  2.346  shares  of  MidAmerican 
common  stock  (with  a  market  value  of 
$37.83  based  on  the  August  16. 1996 
closing  price  of  MidAmerican  common 
stock)  in  a  tax-free  exchange  or  $39,000 
in  cash,  subject  to  a  provision  that  if 
more  than  40%  of  the  total  Industries 
shares  elect  to  receive  cash  then  a 
proration  procedure  agreed  to  by  the 
merging  compauies  would  be  applied 
and  persons  electing  all  cash  would 
receive  a  part  cash  and  part  stock  based 
upon  such  proration  procedure. 
Concurrently  with  the  proposed  merger 
of  Industries  with  and  into 
MidAmerican,  all  of  the  common  stock 
of  lES  will  be  canceled  and  lES  will  be 
immediately  merged  with  and  into 
MidAmerican. 

Comment  date:  September  27, 1996. 
in  accordance  with  Steward  Paragraph 
E  at  the  end  of  this  notice. 

3.  PSI  Energy,  Inc. 

[Docket  No.  EL96-73-000J 

Take  notice  that  en  August  23. 1996, 
PSI  Energy,  Inc.  (PSI)  tendered  for  filing 
a  petition  for  waiver  of  the 
Commission's  fuel  adjustment  clause 
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regulations  to  permit  the  recovery  from 
its  customers  through  its  jurisdictioiial 
fuel  adjustment  clauses  a  jurisdictional 
share  of  the  costs  associated  with  a  buy 
out  of  a  long-term  coal  supply 
agreement  pursuant  to  which  PSI 
purchases  3  miUion  tons  of  high-sulfur 
coal  from  Exxon  Coal  USA  each  year 
throu^  the  year  2002.  PSI  states  that 
the  buy  out  will  provide  numerous 
.  benefits  to  PSI's  customers,  including 
net  cumulative  savings  of  at  least  $30 
million,  and  potentially  up  to  $80 
million  on  a  net  present  value  basis 
through  the  year  2002.  The  waiver  is 
propcMed  to  be  made  effective  August 
23, 1996. 

Comment  date:  September  27, 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

4.  CRSS  Power  Marketing,  Inc.  RIG  Gas 
Inc.,  Alliance  Strategies,  Enersenre,  L.C 
and  Kiner4>  Power  Marketing,  Inc. 

[Docket  Nos.  ERd4-142-O10,  ERd5-48O-006, 
ER9&-1381-003.  ER96-182-003.  and  ER96- 
1139-001  (not  consolidated)] 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  pubUc  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room: 

On  July  23, 1996,  CRSS  Power 
Mariwting,  Inc.,  filed  certain 
information  as  required  by  the 
Commission's  December  30, 1993,  order 
in  Docket  No.  ER94-142-000. 

On  July  31. 1996,  RIG  Gas  Inc.,  filed 
certain  information  as  required  by  the 
Commission's  March  16, 1995.  order  in 
Docket  No.  ER95-480-000. 

On  August  5, 1996,  Alliance 
Strategies,  filed  certain  information  as 
required  by  the  Commission's  August 
25, 1995.  order  in  Docket  No.  ER95- 
1381-000. 

On  July  29. 1996.  Enerserve,  L.C.  filed 
certain  information  as  required  by  the 
Commission's  December  28. 1995.  order 
in  Docket  No.  ER96-182-000. 

On  July  26. 1996.  Kiner-G  Power 
Marketing.  Inc.  filed  certain  information 
as  required  by  the  Commission's  April 
30. 1995.  order  in  Docket  No.  ER96- 
1139-000.  ^ 

5.  Maine  Public  Service  Company 

(Docket  Nos.  ER96-370-001  and  ER96-561- 
000] 

Take  notice  that  on  August  21, 1996. 
Maine  PubUc  Service  Company 
tendered  fm  filing  its  compUance  filing 
in  the  above-referenced  dockets. 

Ck)mment  date:  September  18, 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 


6.  Cumlwrland  Power,  Inc. 

[Docket  No.  ERge-2624-000] 

Take  nbtice  that  on  Augiist  21, 1996. 
Cimiberland  Power,  Inc.  tendered  for 
filing  an  amendment  to  its  August  5, 
1996,  filing  in  the  above-referenced 
docket. 

Coavnent  date:  September  17, 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

7.  Wisconsin  Power  k  Light  Company 

[Docket  No.  ER96-2625-0001 

Take  notice  that  on  August  27, 1996, 
Wisconsin  Power  &  Light  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  September  18, 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

8.  Southern  Califinrnia  Edison  Company 

(Docket  No.  ER96-266(MX)0] 

Take  notice  that  on  Aiigust  6, 1996, 
Southern  California  Edison  Company 
tendered  for  filing  a  corrected  page  3  of 
Amendment  No.  2  to  the  Integrated 
Operations  Agreement  with  the  Cities  of 
Azusa,  Anaheim,  Colton,  and  Riverside. 

Conunent  date:  September  18, 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

9.  Western  Resources,  Inc. 

[Docket  No.  ER96-2701-0001 

Take  notice  that  on  August  13. 1996. 
Western  Resources.  Inc.  tendered  for 
filing  a  change  to  its  Open  Access 
Transmission  Tariff  (Original  Volume 
No.  5).  Western  Resources  states  that  the 
change  is  to  permit  customers 
additional  flexibiUty  in>consolidating 
loads  in  order  to  meet  the  requirement 
that  schedules  be  stated  in  increments 
of  1,000  Kw.  Western  Resources  has 
requested  an  effective  date  for  the 
change  of  October  11. 1996. 

A  copy  of  this  filing  was  served  upon 
all  parties  that  were  served  with  a  copy 
of  Western  Resources'  Open  Access 
Transmission  Tariff  filing  made  in 
compliance  with  FERC  Order  No.  888. 
all  wholesale  customers  to  whom 
Western  Resources  has  provided 
transmission  service  since  March  29, 
1995,  and  to  the  state  agencies  that 
regulate  public  utiUties  in  the  states 
where  those  customers  are  located. 

Comment  date:  September  18. 1996. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

10.  USGen  Power  Services,  L.P. 

(Docket  No.  ER96-2710-000] 

Take  notice  that  on  August  14. 1996, 
USGen  Power  Services,  L.P.  tendered 
for  filing  a  letter  stating  that  effective 
April  9, 1996  its  membership  with  the 


Western  Systems  Power  Pool  became 
eSlBctive. 

Comment  date:  September  18, 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

11.  MidAmerican  Energy  Company 

(Docket  No.  ER96-2  795-000) 

Take  notice  that  on  August  23, 1996, 
MidAmerican  Energy  Company 
tendered  for  filing  Finn  Transmission 
Service  Agreements  with  PanEnergy 
Power  Swices.  Inc.  (PanEnergy),  dated 
July  30. 1996.  WPS  Energy  Services,  Inc. 
(WPS),  dated  J\ily  30. 1996,  and  VTEC 
Energy.  Inc.  (VTEC),  dated  August  6, 
1996.  and  Non-Firm  Transmission 
Service  Agreements  with  PanEnergy. 
dated  July  30, 1996,  WPS  Dated  July  30. 
1996,  and  VTEC  dated  August  6, 1996, 
entered  into  pursuant  to  MidAmerican 's 
Open  Access  Transmission  Tariff. 

Comment  date:  September  18. 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

12.  Ariaona  Public  Service  Company 

[Docket  No.  ERe6-2806-000] 

Take  notice  that  on  Aiigust  26. 1996. 
Arizona  Public  Service  Company  (APS) 
tendered  for  filing  revised  Exhibit  I  to 
Service  Schedule  A  to  the  Service 
Agreement  between  APS  and  the  City  of 
WiUiams  (APS-FERC  Rate  Schedule  No. 
192). 

Comment  date:  September  18. 1996. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

13.  Public  Service  Company  trf 
Oklahoma 

(Docket  No.  ER9&-28 15-000] 

Take  notice  that  on  August  26. 1996. 
Public  Service  Company  of  Oldahoma 
(PSO)  submitted  for  filing  four  Service 
Agreements,  each  dated  Jime  1, 1996. 
estabhshing  Duke/Louis  Dreyfus  LLC 
(Duke),  Electric  Clearinghouse,  Inc. 
(EQ),  Sonat  Power  Marketing  (Sonat). 
and  Valero  Power  Services  Company 
(Valero)  as  customers  under  the  terms  of 
PSO's  umbrella  Coordination  Sales 
Tariff  CST-1  (CST-l  Tariff).  PSO  also 
filed  a  Service  Agreement,  dated  August 
21. 1996.  estabhshing  The  Southern 
Company  (Southern)  as  a  CST-1 
customer. 

PSO  requests  an  effective  date  of  July 
27. 1996,  and,  accordingly,  seek  waiver 
of  the  Commission's  notice 
requirements.  Copies  of  this  filing  were 
served  upon  Duke,  EQ,  Sonat, 
Southern,  Valero  and  the  Oklahoma 
Corporation  Commission. 

Comment  date:  September  18, 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 
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14.  SouthtvMtern  Electa^  fawmr 
Cotnpenyi 

fDockat  Na  ER96-2816-000] 

Take  notice  that  on  August  26, 1996. 
Southwestern  Electric  Power  Company 
(SWEPCO)  submitted  four  service 
agreemoQts.  each  dated  June  1. 1996 
mtablishi|ig  DukeA^uis  Dreyfus  U-T 
(Duke).  Elbctric  Clearinghouse.  Inc. 
(Ed).  Somt  Power  Marketing  (Sonat). 
and  Valero  Power  Services  Company 
(Valero)  as  customos  imder  the  terms  of 
SWEPCO  also  submitted  a  Service 
Agreement,  dated  August  21, 1996, 
establishimg  the  Southern  Company 
(Southern)  as  a  CST-1  customer. 

SWEPCO  requests  an  efiisctive  date  of 
July  27. 1996,  and,  accwdingly,  seeks 
waiver  of  (he  Commission's  notice 
requirements.  Copies  of  this  filing  were 
served  upon  Southern.  Duke,  EQ, 
Sonat.  Valero,  the  Arkansas  Public 
Service  Commission,  the  Louisiana 
Public  Seivice  Commission  and  the 
Public  Utility  Qnnmission  of  Texas. 

Commeti  date:  September  18. 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

15.  Moatanp  Electric  Conqiany 

(Docket  No.  ER96-281 7-000] 

Take  notice  that  on  August  26, 1996, 
Montaup  Blectric  Company  tendered  for 
filing  an  executed  Service  Agreement 
for  the  sale  of  power  and  energy  to 
Duke/Louis  Dreyfus  Energy  Services 
under  the  fates,  terms  and  conditions 
set  forth  in  its  FERC  Electric  Tariff 
Original  Vohmie  No.  4. 

Comment  date:  September  18. 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

16.  Upper  Peninsula  Power  Company 

(Docket  No.  ER96-2818-000I 

Take  notice  that  on  August  26, 1996, 
Upper  Peninsula  Power  Company 
(UPPCO),  tendered  for  filing  a  proposed 
Power  Service  Agreement  for  sales  of 
electricity  to  the  Qty  of  Negatmee, 
Michigan.  UPPCO  states  that  the  rates 
established  in  the  Power  Service 
Agreement  for  1996  will  result  in  a 
decrease  in  revenues  fnm  sales  to 
Negaxmee  of  approximately  10% 
annually.  UPTCO  has  asked  for  waiver 
of  the  notioe  provisions  of  the 
Commission's  Regulations  in  order  to 
make  the  Power  Service  Agreement 
efiective  in  accordance  with  its  terms 
beginning  October  1, 1996. 

Comment  date:  September  18. 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  em)  of  this  notice. 


17.  Jersey  Central  Power  ft  Li^t 
Company,  Metnqralitan  Edison 
ComfMny  and  Pennsylvania  Electric 
CooqMny 

(Docket  No.  ER96-281 9-000] 

Take  notice  that  on  Augtist  27, 1996. 
CPU  Service,  Inc.  (GPU),  on  behalf  of 
Jersey  Central  Power  &  light  Company. 
Metropolitan  Edison  Company  and 
Pennsylvania  Electric  Company  (GPU 
Energy),  filed  on  executed  Service 
Agreement  between  GPU  and  Morgan 
Stanley  Capital  Group.  Inc.  (MORGAN), 
dated  August  7, 1996.  This  Service 
Agreonent  specifies  that  MORGAN  has 
agreed  to  the  rates,  terms  and  conditions 
of  GPU  Energy's  Operating  Capacity 
and/or  Energy  Sales  Tariff  (Sales  Tariff) 
designated  as  FERC  Electric  Tariff, 
Original  Volimie  No.  1.  The  Sales  Tariff 
was  accepted  by  the  Commission  by 
letter  order  issued  on  February  10, 1995 
in  Jersey  Central  Power  &■  Light  Co., 
Metropolitan  Edison  Co.  and 
Pennsytvania  Electric  Co.,  Docket  No. 
ER95-276-000  and  allows  GPU  and 
MORGAN  to  enter  into  separately 
scheduled  transactions  under  which 
GPU  Energy  will  make  available  for  sale, 
siuplus  operating  capacity  and/ or 
energy  at  negotiated  rates  that  are  no 
higher  than  CPU  Energy's  cost  of 
service. 

GPU  requests  a  waiver  of  the 
Commission's  notice  requirements  for 
good  cause  shown  and  an  effective  date 
of  August  7, 1996  for  the  Service 
Agreement. 

C^U  has  served  copies  of  the  filing  on 
regulatory  agencies  in  New  Jersey  and 
Pennsylvania. 

Comment  dote.*  September  18, 1996. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

18.  N<Mtheni  States  Power  Company 
(Minnesota) 

(Docket  No.  ER96-2 820-000] 

Take  notice  that  on  August  26, 1996, 
Northern  States  Power  Company 
(Minnesota)(NSP),  tendered  for  filing 
Ammdment  No.  5  to  the  original 
Interconnection  and  Interch^ge 
Agreement  between  NSP  and  North 
Central  Power  Co..  Inc.  (NCP).  This 
Amendment  No.  5  replaces  the  existing 
Service  Schedule  A.  System  Power  and 
the  existing  Service  Schedule  D. 
Supplemental  Energy.  This  Amendment 
No.  5  also  eliminates  Service  Schedule 
A-1  and  Service  Schedule  D-1. 

NSP  requests  that  the  Commission 
accept  for  filing  this  Amendment  No.  5 
effective  as  of  September  1 ,  1996,  and 
requests  waiver  of  Commission's  notice 
requiremoits  in  order  for  the 
Amendment  to  be  accepted  for  filing  on 
that  date.  NSP  requests  that  this  filing 


be  accepted  as  a  Amendment  to  Rate 
Schedule  No.  459,  the  rate  schedule  for 
previously  filed  agreements  between 
NSP  and  NCP. 

Comment  date:  September  16, 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

19.  Northern  States  Power  Company 
(Minnesota) 

[Docket  No.  ER9e-2821-000] 

Take  notice  that  on  August  26, 1996, 
Northern  States  Power  Company 
(Minne80ta)(NSP).  tendered  for  filing 
Amendment  No.  2  to  the  original 
Interconnection  and  Interchange 
Agreemoit  between  NSP  and 
Northwestern  Wisconsin  Electric 
Company  (NWE).  This  Amendment  No. 
2  replaces  the  existing  Service  Schedule 
A,  System  Power  and  the  existing 
Service  Schedule  D,  Supplemental 
Energy.  This  Amendment  No.  2  also 
eliminates  Service  Schedule  A-1  and 
Service  Schedule  D-1. 

NSP  requests  that  the  Commission 
accept  for  filing  this  Amendment  No.  2 
effective  as  of  September  1 ,  1996,  and 
requests  waiver  of  Conunission's  notice 
requirements  in  order  for  the 
Amendment  to  be  accepted  for  filing  on 
that  date.  NSP  requests  that  this  filing 
be  accepted  as  an  Amendment  to  Rate 
Schedule  No.  451,  the  rate  schedule  for 
previously  filed  agreements  between 
NSP  and  NWE. 

Comment  date:  September  18, 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

20.  Louisville  Gas  and  Electric 
Company 

(Docket  No.  ER96-2822-O0O] 

Take  notice  that  on  August  23. 1996, 
Louisville  Gas  and  Electric  Company, 
tendered  for  filing  copies  of  a  service 
agreement  between  Louisville  Gas  and 
Electric  Company  and  Enron  Power 
Marketing,  Inc.  under  Rate  GSS. 

Comment  date:  September  18, 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

21.  Louisville  Gas  and  Electric 
Company 

(Docket  No.  ER9fr-2823-000] 

Take  notice  that  on  August  23, 1996. 
Louisville  Gas  and  Electric  Company, 
tendered  for  filing  copies  of  a  service 
agreement  between  Louisville  Gas  and 
Electric  Company  and  Enron  Power 
Marketing.  Inc.  tmder  Rate  GSS. 

Comment  date:  September  18. 1996. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 
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22.  Looifvilla  Gaa  and  Electric 
Company 

[Docket  No.  ERg6-2824-000] 

Take  notice  that  on  August  23, 1996, 
Louisville  Gas  and  Electric  Company, 
tendered  for  filing  copies  of  a  service 
agreement  between  Louisville  Gas  and 
Electric  Company  and  Entergy  Services. 
Inc.,  under  Rate  GSS. 

Comment  date:  September  18, 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

23.  Louisville  Gas  and  Electric 
GraqMuy 

(Docket  No.  ER96-282S-000] 

Take  notice  that  on  August  26. 1996. 
Louisville  Gas  and  Electric  Company, 
tendered  for  filing  copies  of  a  service 
agreement  between  lx>uisville  Gas  and 
Electric  Company  and  Entergy  Services, 
Inc.  under  Rate  GSS. 

Comment  date:  September  18, 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

24.  Southan  Company  Services,  In& 

(Docket  No.  ER96-282  7-000) 

Take  notice  that  on  August  27, 1996, 
Southern  Company  Services,  Inc  (SCS). 
acting  on  behalf  of  Alabama  Power 
Company,  Georgia  Power  Company, 
Gulf  Power  Company.  Mississippi 
Power  Company,  and  Savannah  Electric 
and  Power  Company  (collectively 
referred  to  as  Southern  Companies) 
submitted  a  filing  providing  that  the 
service  agreements  which  had  been  filed 
with  the  Commission  for  non-firm 
service  under  their  Point-to-Point 
Transmission  Tariff  will  be  considered 
as  service  agreements  under  their  Open 
Access  Transmission  Tariff.  In  addition. 
SCS  filed  a  service  agreement  for  non- 
firm  service  between  SCS.  as  agent  for 
Southern  Companies,  and  PanEnergy 
Power  Services,  Inc.  This  service 
agreement  was  executed  under  the  PTP 
Tariff  prior  to  its  being  superseded  by 
the  OAT  Tariff  and  is  to  be  considered 
a  service  agreement  under  the  OAT 
Tariff. 

Comment  date:  September  18. 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

25.  West  Texas  Utilities  Company 

(Docket  No.  ER96-2828-^)00] 

Take  notice  that  on  August  27, 1996, 
West  Texas  Utilities  Company  (WTU) 
submitted  for  filing  five  Service 
Agreements,  each  dated  Jime  1. 1996. 
establishing  Delhi  Energy  Services  Inc. 
(Delhi).  Duke/Louis  Dreyfus  LLC  (Duke), 
Electric  Clearinghouse.  Inc.  (EQ), 
Valero  Power  Services  Company 
(Valero)  and  Sonat  Power  Marketing 
(Sonat)  as  customers  imder  the  terms  of 


WTU's  umbrella  Coordination  Sales 
Tariff  CST-l  (CST-1  Tariff).  WTU  also 
submitted  a  Service  Agreement,  dated 
August  21, 1996.  establishing  the 
Sou^em  Company  (Southern)  as  a 
CST-1  customer. 

WTU  requests  an  effective  date  of  July 
28. 1996  for  the  five  service  agreements 
dated  June  1.  1996  and  of  August  21. 
1996  for  the  Service  Agreement  with 
Southern  and  the  revised  Index. 
Accordingly.  WTU  seeks  waiver  of  the 
Commission's  notice  requirements. 
Copies  of  this  filing  were  served  upon 
Delhi.  Duke,  EQ,  Valero.  Sonat, 
Southern  and  the  Public  Utility 
Commission  of  Texas. 

Comment  date:  September  18, 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

26.  Central  Power  and  Light  Company 

[Docket  No.  ER96-2829-0001 

Take  notice  that  on  August  27, 1996, 
Central  Power  and  Light  Company  (CPL) 
submitted  five  Service  Agreements, 
dated  June  1, 1996,  establishing  Delhi 
Energy  Services  Inc.  (Delhi).  Duke/Louis 
Dreyfiis  LLC  (Duke),  Electric 
Clearinghouse,  Inc.  (EQ),  Valero  Power 
Services  Company  (Valero)  and  Sonat 
Power  Marketing  (Sonat)  as  customers 
under  the  terms  of  CPL's  umbrella 
Coordination  Sales  Tariff  CST-1  (CST- 
1  Tariff).  CPL  also  submitted  a  Service 
Agreement  establishing  The  Southern 
Company  (Southern)  as  a  CST-1 
customer. 

CPL  requests  an  effective  date  of  April 
30, 1996,  for  the  Service  Agreement 
with  Valero,  of  July  3. 1996.  for  the 
Service  Agreement  with  Delhi,  of  July 
10. 1996.  for  the  Service  Agreement 
with  EQ.  of  July  11, 1996.  for  the 
Service  Agreement  with  Duke,  of  July 
28. 1996.  for  the  Service  Agreement 
with  Sonat  and  of  Augtist  21, 1996  for 
the  Service  Agreement  with  Southern. 
Accordingly.  CPL  seeks  waiver  of  the 
Commission's  notice  requirements. 
Copies  of  this  filing  were  served  upon 
Delhi.  Duke.  ECI,  Valero,  Southmn, 
Sonat  and  the  Public  Utifity 
Commission  of  Texas. 

Comment  date:  September  18, 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

27.  Washington  Gas  Energy  Services, 
Inc. 

(Docket  No.  ER96-2830-000) 

Take  notice  that  on  August  27, 1996. 
Washington  Gas  Energy  Services,  Inc. 
tendered  for  filing  an  Applioation  fw 
Blanket  Authorizations,  Certain  Waivers 
and  Order  Approving  Rate  Schedule. 

Comment  date:  September  18. 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 


28.  Boston  Edison  Company 

[Docket  No.  ER96-2831-000] 

Take  notice  that  on  August  28. 1996. 
Boston  Edison  Company  (Boston 
Edison),  tendered  for  filing  a  Service 
Agreement  and  Appendix  A  under 
CMginal  Volume  No.  6.  Power  Sales  and 
Exchange  Tariff  (Tariff)  for  Southern 
Electric  Marketing,  Inc.  (Southern). 
Boston  Edison  requests  that  the  Service 
Agreement  become  efiiactive  as  of 
August  1, 1996. 

Edison  states  that  it  has  served  a  copy 
of  this  filing  on  Southern  and  the 
Massachusetts  Department  of  Public 
Utilities. 

Comment  date:  September  18. 1996. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

29.  Public  Service  Electric  and  Gas 
Company 

(Docket  No.  ER9&-283 2-000] 

Take  notice  that  on  August  28. 1996, 
Public  Service  Electric  and  Gas 
Company  (PSEAG),  tendered  for  filing 
agreements  to  provide  non-firm 
transmission  service  to  Baltimore  Gas 
and  Electric  Company,  and  Cinergy 
Services,  Inc.,  pursuant  to  PSEAG's 
Open  Access  Transmission  Tariff 
presently  on  file  with  the  Commission 
in  Docket  No.  OA96-80-000. 

PSE&G  further  requests  waiver  of  the 
Commission's  Regulations  such  that  the 
agreements  can  be  made  efiiactive  as  of 
August  27. 1996. 

Comment  date:  September  18. 1996. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

30.  Virginia  Electric  and  Power 
Company 

[Docket  No.  ER96-283  3-000) 

Take  notice  that  on  Augtist  28, 1996, 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filing  a 
Service  Agreement  for  Non-Firm  Point- 
to-Point  Transmission  Service  between 
Carolina  Power  k  Light  Company 
(CP&L)  and  Vii^ginia  Power  tmder  the 
Open  Access  Transmission  Tariff  to 
Eligible  Purchasers  dated  July  9,  1996. 
Under  the  tendered  Service  Agreement 
Virginia  Power  will  provide  non-fiim 
point-to-point  service  to  CP4L  as  agreed 
to  by  the  parties  under  the  rates,  terms 
and  conditions  of  the  Open  Access 
Transmisaon  Tariff. 

Copies  of  the  filing  were  served  upon 
the  Virginia  State  Corporation 
Commission  and  the  North  Carolina 
Utilities  Commission. 

Comment  date:  September  18, 1996. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 
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31.  Vii:giiiia  Ebctric  and  Pvwor 
Conqiaiqr  1 

[DockBt  No.  CR96-2834-000] 

Taka  notice  that  on  Augiist  28, 1996, 
Viigiiua  Elactric  and  Power  Company 
(Virginia  Power),  tenderod  for  filkig  a 
Service  Agaaement  for  Non-Firm  Point- 
to-Point  Transmission  Service  between 
South  Carojina  Public  Swice  Authority 
and  Virginia  Power  under  the  Olfen 
Access  Traasmission  Tariff  to  Eligibie 
Purchasers  dated  July  9, 1996.  Under 
the  tendered  Service  Agreement 
Virginia  Power  will  provide  non-firm 
point-to-point  service  to  South  Carolina 
Public  Service  Authority  as  agreed  to  by 
the  parties  imder  the  rates,  terms  and 
conditions  of  the  Open  Access 
Transmission  Tariff. 

Copies  of  the  filing  were  served  upon 
the  Virginia  State  Corporation 
Commission  and  the  North  Carolina 
Utilities  Commission. 

Comment  date:  September  18, 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

32.  Viigiiii^  Electric  and  Power 
Canpany 

(Dockst  No.  8R96-283S-000] 

Take  notice  that  on  August  28, 1996. 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filing  a 
Service  Agreement  for  Non-Finn  Point- 
to-Point  Transmission  Service  between 
PanEnergy  Power  Services,  Inc. 
(PanEnergy)  and  Virginia  Power  under 
the  Open  Access  Transmission  Tariff  to 
Eligible  Pundiasers  dated  July  9, 1996. 
Under  the  tendered  Service  Agreement 
Virginia  Power  will  provide  non-firm 
point-to-point  service  to  PanEnergy  as 
agreed  to  by  the  parties  under  the  rates, 
terms  and  conditions  of  the  Open 
Access  Transmission  Tariff. 

Copies  of  the  filing  were  served  upon 
•  the  Virginia  State  Corporation 
Commission  and  the  North  Carolina 
Utilities  Commission. 

Comment  date:  September  18, 1996, 
in  accordance  with  Standud  Paragraph 
E  at  the  end  of  this  notice. 

33.  UtiliCai|>  United  Inc. 

(Docket  No.  SR9&-2836-000) 

Take  notice  that  on  August  28. 1996, 
UtiliCorp  United  Inc.,  tendered  for  filing 
on  behalf  of  its  operating  division, 
Missouri  Pi|blic  Service,  a  Service 
'Agreement  under  its  Power  Sales  Tariff, 
FERC  Electric  Tariff  Original  Volvune 
No.  10,  with  Sam  Raybum  GS-T  Electric 
Cooperative  Inc.  The  Service 
Agreement  provides  for  the  sale  of 
capacity  ana  energy  by  Missouri  Public 
Service  to  Sam  Raybum  G&T  Electric 
CooperadvA  Inc.  purstiant  to  the  tariff. 


UtiliCorp  also  has  tendered  for  filing 
a  Certificate  of  Conciurence  by  Sam 
RayiMim  G&T  Electric  Cooperative,  Inc. 

UtiliCorp  requests  waiver  of  the 
Commission's  Regulations  to  permit  the 
Service  Agreement  to  become  effective 
in  accordance  with  its  terms. 

Comment  date:  September  18. 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

34.  UtiliCorp  United  Inc. 

(Docket  No.  ER96-2837-O00J 

Take  notice  that  on  August  28. 1996, 
UtiliCorp  United  Inc.,  tmdered  for  filing 
on  behalf  of  its  operating  division, 
WestPlains  Energy-Kansas,  a  Service 
Agreement  under  its  Power  Sales  Tariff. 
FERC  Electric  Tariff  Original  Volume 
No.  12,  with  Sam  Raybum  XiS-T Electric 
Cooperative,  Inc.  The  Service 
Agreement  provides  for  the  sale  of 
capacity  and  energy  by  WestPlains 
Energy-Kansas  to  Sam  Raybum  G&T 
Electric  Cooperative,  Inc.  pursuant  to 
the  tariff. 

UtiliCorp  also  has  tendered  for  filing 
a  Certificate  of  Concurrence  by  Sam 
Raybum  G&T  Electric  Cooperative,  Inc. 

UtiliCorp  requests  waiver  of  the 
Commission's  regulations  to  permit  the 
Service  Agreement  to  become  effective 
in  accordance  with  its  terms. 

Comment  date:  September  18,  1996. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

35.  Northwest  Public  Service  Company 

(Docket  No.  OA96-222-000) 

Take  notice  that  on  August  28, 1996, 
Northwest  Ihiblic  Service  Company 
tendered  for  filing  a  request  for  waiver 
of  Part  37  of  the  requirements  of  the 
regulations  of  the  Federal  Energy 
Regulatory  Commission. 

Comment  date:  September  27, 1996, 
in  accordance  vrith  Standard  Paragraph 
E  at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  acticm  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 
inspection. 
LoisD.CariMll, 
Secretaiy. 

(PR  Doa  96-23136  Filed  9-10-96;  8:45  am] 
I  oooe  cnr-ai-^ 


Ofllc*  of  Hairings  and  Appeals 

Notica  of  isauanoa  of  Decialon*  and 
Onlara  During  the  Weak  of  Fabruary  5 
Through  Fabniary  9, 1996 

During  the  week  of  February  5 
through  February  9, 1996,  the  decisions 
and  mders  simunarized  below  were 
issued  with  respect  to  appeals, 
applications,  petitions,  or  other  requests 
filed  with  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy. 
The  following  summary  also  contains  a 
list  of  submissions  that  were  dismissed 
by  the  Office  of  Hearings  and  Appeals. 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue,  S.W..  Washington,  D.C.  20585- 
.0107,  Monday  through  Friday,  between 
the  hours  of  1:00  p.m.  and  5:00  p.m., 
except  federal  holidays.  They  are  also 
available  in  Energy  Management: 
Federal  Energy  Guidelines,  a 
commercially  published  loose  leaf 
reporter  system.  Some  decisions  and 
orders  are  available  on  the  Office  of 
Hearings  and  Appeals  World  Wide  Web 
site  at  http://www.oha.doe.gov. 

Dated:  August  28, 1996. 
Thomas  O.  Mum, 

Acting  Director,  Office  of  Hearings  and 
Appeals. 

Decision  List  No.  958 

Personnel  Security  Hearings 

Albuquerque  Operations  Office,  2/5/95, 
VSO-4)063 
An  Office  of  Hearings  and  Appeals 
Hearing  Officer  issued  an  opinion  in  a 
personnel  security  case  involving  a 
contractor  employee  at  Los  Alamos 
National  Laboratory.  Based  upon  the 
record,  the  opinion  recommends  against 
granting  the  employee  an  access 
authorization.  In  particular,  the  opinion 
concludes  that  neither  the  testimony  of 
lay  witnesses  nor  generally  applicable 
published  material  is  sufficient  to  rebut 
the  informed,  first-hand  medical 
testimony  of  two  board  certified  DOE- 
consultant  psychiatrists,  i.e..  that  the 
individual  is  a  habitual  user  of  alcohol 
to  excess  without  adequate  evidence  of 
rehabilitation  or  reformation. 
Oak  Ridge  Opemtions  Office,  2/7/96. 
VSO-0059 


Fedwal  Register  /  Vol.  61.  No.  177  /  Wednesday,  September  11,  1996  /  Notic;es 


47921 


An  Office  of  Hearings  and  Appeals 
Hearing  Officer  issued  an  opinion 
concerning  an  individual  wnose  access 
authorization  was  suspended  because 
he  had  abused  family  members  and 
because  he  was  diagnosed  as  alcohol 
dependent  by  a  DOE  consultant 
psychiatrist.  The  Hearing  Officer  found 
that  incidents  of  child  abuse  by  the 
individual  demonstrated  a  ladc  of 
judgment  and  rehability.  The  Hearing 
Officer  further  found  that  in  view  of  the 
fact  that  the  individual  continued  to  use 
significant  amounts  of  alcohol  in  the 
face  of  family  and  health  problems,  he 
was  alcohol  dependent.  Accordingly, 
the  Hearing  Officer  found  that  the 
individual's  access  authorization  should 
not  be  restored. 

Appeal 


?.*.- 


A.  Victorian.  2/7/96,  LFA-0387 

A.  Victorian  (Victorian)  filed  an 
Appeal  from  a  determina^on  issued  to 
him  by  the  Deputy  Assistant  Secretary 
for  Military  Application  and  Stockpile 
Support  of  the  Department  of  Energy 
(DOE/MA).  In  his  Appeal,  Victorian 
asserted  that  EKDE/MA  improperly 
withheld  portions  of  a  document 
identified  as  responsive  to  Victorian's 
Freedom  of  Information  Act  (FOIA) 
Request.  In  his  Request,  Victorian 
requested  copies  of  all  documents 
containing  information  pertaining  to  the 
DOE'S  FALCON  program,  hfi  its 
determination  letter,  DOE/MA  provided 

Arnold  Heiden  et  al  

Charles  W.  Combs  et  al „, 

County  Line  School  District  et  al 

Crude  Oil  Supple.  Refund  EHst  ..w. 

Fanners  Cooperative  Assn.  et  al  , 

Gulf  Oil  Corporation/ Aranki  Gulf  #1  et  al 

Gulf  Oil  Corporation/Woods  &  Helton  Gulf  et  al 

Gulf  Oil  Corporation/Zachary  Gulf  et  al 

Hariuns  &  Company  et  al „ , 

Heyman  Truck,  Inc.  et  al _.. 

Rogers  Transportation  Co.,  Inc 

Floyd  Mining  Co.,  Inc  «.« « .i ., 

American  Jet  Aviation 

W.V.  Wall  Legging  et  al 


Victorian  with  one  docimient  in  its 
entirety  and  a  redacted  copy  of  another 
docimient  entitled  "DOE  Reactor- 
Pumped  Laser  Research  Program"  (Laser 
Document).  DOE/MA  stated  in  its 
determination  letter  that  the  withheld 
portions  of  the  Laser  Docimient 
contained  classified  information  and 
were  being  withheld  pursuant  to 
Exemptions  1  and  3  of  the  FOIA.  In  his 
Appeal,  Victorian  asserted  that  the 
information  withheld  in  the  Laser 
Document  had  been  inappropriately 
classified  and  should  be  provided  to 
him.  The  DOE  determined  that  almost 
all  of  the  withheld  information  in  the 
Laser  Document  had  been  properly 
withheld  under  Exemptions  1  and  3. 
However,  the  DOE  also  found  that  a 
small  portion  of  the  previously  withheld 
material  could  now  be  declassified  and 
released  to  Victorian.  Consequently,  the 
DOE  granted,  in  part,  Victorian's 
Appeal. 

Requests  for  Exception 

Martin  Petroleum  Corporation.  2/5/96, 
LEE-0153 
Martin  Petroleum  Corporation  filed  an 
Application  for  Exception  from  the 
provisions  of  the  Energy  Information 
Administration  (EIA)  reporting 
requirements  in  which  the  firm  sought 
relief  from  filing  Form  EIA-782B, 
entitled  "Resellers'/Retailers'  Monthly 
Petroleum  Product  Sales  Report." 
Martin  argued  that  the  amount  of  time 


it  took  the  firm  to  prepare  the  required 
forms  constituted  a  burdm.  However, 
the  DOE  determined  that  Martin  was  not 
suffering  a  special  hardship,  inequity  or 
unfair  distribution  of  burdens. 
Accordingly,  exception  relief  was 
denied. 

Pitcher  Sales.  Inc..  2/5/96,  VEE-OOM 

Pitcher  Sales,  Inc.,  filed  an 
Application  for  Exception  from  the 
provisions  of  the  Energy  Information 
Administraticm  (EIA)  reporting 
requiremfflits  in  which  the  firm  sought 
relief  from  filing  Form  EIA-782B  and 
Form  EIA-663,  entiUed  "Resellers'/ 
Retailers'  Monthly  Petroleum  Product 
Sales  Report"  and  "Petroleum  Product 
Sales  Identification  Survey," 
respectively.  Pitcher  argued  that  filing 
these  surveys  was  time  consuming  and 
onerous.  However,  the  DOE  determined 
that  Pitcher  was  not  suffering  a  special 
hardship,  inequity  or  unfoir  distribution 
of  burdens.  Accordingly,  exception 
rehef  was  denied. 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  appUcations, 
which  are  not  summarized.  CopiM  of 
the  full  texts  of  the  Decisions  end 
Orders  are  available  in  the  Public 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals. 


RK272-368 

02/05/96 

RK272-2671 

02/05/96 

RF272-95402 

02/05/96 

RB272-66 

02/05/96 

RK272-2475 

02/05/96 

RF300-14990 

02/05/96 

RF300-18298 

02/07/96 

RF300-13978 

02/07/96 

RK272-3209 

02/07/96 

RF272-77606 

02/05/96 

RK272-71 

02/07/96 

RK272-72 

•.•••••• .••••••« 

RK272-73 

RK272-1141 

02/07/96 

Dismissals 


The  following  submissions  were  dismissed: 


Name 


Case  No. 


Allied  Towing  Corp 

Anchof  Pointe  Boat ._ _. 

Balcones  GuW ., 

Bute's  Gulf 

CM.  Bullock  GuM 

Ceimargo  Gulf 

Carolina  Moving  &  Storage,  Inc 

Chris  A.  Schaefer „ 

Dee's  Fuel  Service 

Florida  East  Coast  Highway  Dispatch 
Fkxida  East  Coast  Railway  Company 
J.  Preston  Moore  

KtSC  S  nri^^vy    ■■•••■••■••••>■«■■■■>■••>•••■»•■>■■••■< 

Orsid  Realty  .„ . 


RF30(>-19784 

RF300-18070 

RF300-20992 

RF300-19967 

RF300-18186 

RF300-19741 

RF300-18535 

VFA-0114 

RF304-15002 

RF272-78177 

RF272-78175 

RF30(>-19923 

RF304-15040 

RF272-78572 
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P^  Aircraft  Corp.  . — 
Radant  01  Ctonpany .. 
Repelz  Brett)^  ARCO 
Repelz  Bralhfrs  ARCO 
Richanfs  Quf  Service 
Sh^Mjm  Service  Station 
Stratford  AROQ 


CaseNa 


***"*" 

"*'"""" 

" 

" 

■*         ""■ 

1  III 

_ 

tt 

■"*""■■ 

•  ■•■ 

"*'" 

***    .  ' 

.J 

'    '' 

' 

!■•••••*••■*•••■•< 


Thor  Liaungh — 

Thrifty  01  Company  — 

WarsARCO' -.... 

Woodaulomalc  Qas  Co 


RF30O-19993 
RF300-19988 
RF304-13134 
RF304-12910 
RF30Q-18709 
RF304-15060 
RF304-15050 
RF304-13536 
RF300-19922 
RF304-14667 
RF304-149g6 
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Notica  of  taManoa  of  DacMons  and 
Ontort  by  Ifw  Offica  of  Haaringa  and 
Appaala;  VMtak  of  July  1  through  July 
S.1996 

Ouiing  the  week  of  Jtily  1  through  July 
5, 1996.  the  decisions  and  orders 
summarized  below  were  issued  Mdth 
respect  to  appeals,  applications, 
petitions,  ov  other  requests  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy.  The 
following  summary  also  contains  a  list 
of  submissions  that  were  dismissed  by 
the  Office  of  Hearings  and  Appeals. 

Copies  of  the  full  text  of  these 
decisions  aod  orders  are  available  in  the 
Public  ReCs^enoe  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Fonestal  Building,  1000  Independence 
Avenue,  S.W.,  Washington,  D.C  20585- 
0107,  Mon<fey  through  Friday,  between 
the  hours  of  1:00  pjn.  and  5:00  p.m., 
except  fisderal  holidays.  They  are  also 
available  in  Energy  Management: 
Federal  Energy  Guidelines,  a 
commercially  published  loose  leaf 
reporter  system.  Some  decisions  and 
orders  are  available  on  the  Office  of 
Hearings  and  Appeals  World  Wide  Web 
nte  at  http://www.oha.doe.gov. 

Dated:  August  28, 1996. 

ThonuHG.  Mann, 

Acting  Diiectpr,  Office  of  Hearings  and 
Appeals.    .    I 

DedaioB  LUt  No.  979 

Week  ofjulf  1  through  July  5, 1996 
Appeals 

MaHeneFlcr.  7/2/96,  VFA-Ol  75 

The  Depa^ent  of  Energy  (DOE) 
issued  a  Decision  and  Order  granting  a 
Freedom  of  ^formation  Act  Appeal  that 
was  filed  by  Marlene  Flor.  In  her 
Appeal,  Ms.  Flor  contested  the  accuracy 


Allied-Signai  Inc  „.. 

Brooaugh  Motor  Express,  Inc.  et  al 
Cnide  Oil  Supple.  Ref „.„...... 


of  a  cost  estimate  provided  to  her  by  the 
DOE's  Albuquerque  Operations  Office 
for  processing  her  request  for 
information  under  the  Freedom  of 
Information  Act.  In  the  E)ecision,  the 
OHA  found  that  Ms.  Flor  fell  into  the 
"all  other  requesters"  category  of  FOIA 
requesters,  and  that  she  coidd  not  be 
charged  for  time  spent  by  DOE 
employees  in  reviewing  responsive 
documents  for  exempt  material.  The 
DOE  therefore  remanded  her  request  to 
the  Albuquerque  Office  for  the 
formulation  of  a  new  estimate. 
Tenaska  Washington  Partners  U,  L.P.,  7/ 
2/96.  VFA-Ol  76 
Tenaska  Washington  Partners  II.  L.P. 
(TWP]  filed  an  Appeal  bom  a 
determination  issued  to  it  on  May  21, 
1996  by  the  Deputy  Inspector  General 
for  Audit  Services  of  the  Office  of 
Inspector  General  (IG)  of  the  Department 
of  Energy  (DOE).  In  that  determination, 
the  IG  partially  denied  a  request  for 
information  that  TWP  filed  pursuant  to 
the  Freedom  of  Information  Act  (FOLA). 
In  its  Appeal,  TWP  contends  that  the  IG 
improperly  withheld  factual 
information  pusuant  to  FOLA  Exemption 

5  and  that  the  IG  "waived"  its  ability  to 
withhold  a  docvunent  pursuant  to  FOLA 
Exemptions  6  and  7.  In  considering  the 
Appeal,  the  DOE  confirmed  that  the 
redacted  information  does  not  contain 
any  factual  information  and  that  the  IG 
properly  withheld  the  requested 
information  pursuant  to  Exemption  5. 
The  DOE  also  found  that  there  is  no 
merit  to  TWP's  argument  that  the  IG 
"waived"  its  ability  to  withhold  a 
document  pursuant  to  FOIA  Exemptions 

6  and  7.  Accordingly,  the  DOE  denied 
the  appellant's  request. 

Refund  ^plications 

Moore  Brothers,  7/2/96,  RR272-232 

Moore  Brothers  was  a  trucking 
company  that  filed  an  Application  for 
Refund  in  the  Subpart  V  crude  oil 
refund  proceeding.  In  its  original 


application  (Case  No.  RF272-4527). 
Moore  Brothers  was  denied  a  refund 
due  to  a  lack  of  adequate  documentation 
(January  26, 1990).  On  February  20. 
1996,  Moore  Brothers  filed  a  Motion  for 
Reconsideration,  requesting  that  the 
DOE  reconsider  its  1990  Decision.  In  the 
Motion  for  Reconsideration,  Moore 
Brothers  provided  documentation 
adequate  to  substantiate  the  applicant's 
estimate  of  petrolevun  products 
consimied  during  the  price  control 
period.  Accordingly,  the  Motion  for. 
Reconsideration  was  granted. 

Perry  Gas  Processors,  bic./ Alabama, 
RQ183-604.  Charter  Company/ 
Alabama,  RQ23-605,  National 
Helium  Corp./Alabama,  RQ3-606. 
Coline  Gasoline  Corp  J  Alabama,  7/ 
2/96,  RQ2-607 

The  DOE  issued  a  Decision  and  Order 
granting  a  second-stage  refund 
application  filed  by  the  State  of 
Alabama.  Alabama  requested  that  all 
remaining  funds  allocated  to  it  in  the 
Perry  Gas  Processors,  Charter  Company. 
National  Helium  Corp.  And  Coline 
Gasoline  special  refund  proceedings  be 
used  to  fund  the  state's  Energy 
Conservation  Loan  Program.  As  of  May 
31,1996,  the  amount  of  those  funds 
totaled  $370,540  ($102,445  in  principal 
and  $268,095  in  interest).  The  DOE 
fo'jnd  that  Alabama's  proposal  would 
provide  timely  restitutionary  benefits  to 
injiued  consiuners  of  refined  petroleum 
products.  Accordingly,  Alabama's 
second-stage  refund  application  was 
granted. 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  siunmahzed.  Copies  of 
the  full  texts  of  the  Decisions  and 
Orders  are  available  in  the  Public 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals. 


RF272-77990 
RF272-89203 
RB272-00O82 


07/01/96 
07/05/96 
07/01/96 
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First  Piodmont  Corp.  et  al  „..«i...., 

Gulf  Oil  Corpontion/Deannaii's  Grovery  &  Swice  Stationet  al 

Gulf  Oil  CoqxuationAJnion  Petroleum  „ „«. 

Kimbob,  Inc.  et  al n.,-„ii 

Montgomery  Faimn*  Coopet  al  ~....~.~»........,..^^„„.... ...... 

vii^^in  Air»  inc*  ot  u  ••••••• •••■••••••••^•••••••••^•••a • ■>••••«. 


RF272-«g011 
RF300-13743 
RF300-17257 
RG272-<W607 
RF272-M512 

RF272-g7ge0 


Dismiaaals 


The  fbllowing  submissions  vmn  dismissed: 


Name 


AledOi  Company 

DarigoU,  Inc „ „. 

Denhoim  Ship  Management  Lkl 

Haber  Elementary 

VaNey  Materials  Transport 
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07A03/96 
07/02/06 
07/03/96 
07/02/96 
07/01/96 
07/03/96 


CaieNa 


RF339-14 
RQ272-368 
RG27a-618 
RF272-87065 
RF272-981 18 
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Notica  of  Issuance  of  Decisions  and 
Orders  During  the  Week  of  April  8 
through  April  12, 1996 

Office  of  Hearings  and  Appeals 

During  the  week  of  April  8  through 
April  12,  1996,  the  decisions  and  orders 
summarized  below  were  issued  with 
respect  to  appeals,  applications, 
petitions,  or  other  requests  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy.  The 
following  siunmary  also  contains  a  list 
of  submissions  that  were  dismissed  by 
the  Office  of  Hearings  and  Appeals. 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234. 
Forrestal  Building,  1000  Independience 
Avenue,  SW,  Washington,  D.C.  20585- 
0107,  Monday  throu^  Friday,  between 
the  hours  of  1:00  p.m.  and  5:00  p.m., 
except  federal  holidays.  They  are  also 
available  in  Energy  Management: 
Federal  Energy  Guidelines,  a 
commercially  published  loose  leaf 
reporter  system.  Some  decisions  and 
orders  are  available  on  the  Office  of 
Hearings  and  Appeals  World  Wide  Web 
site  at  http://www.oha.doe.gov. 

Dated-  August  30. 1996. 

Richard  W.  Dugan, 

Acting  Director,  Office  of  Hearings  and 
Appeals. 

Decision  List  No.  967 

Week  of  April  8  through  Kpril  12. 1996 

Appeals 

A.  Victorian,  4/11/96,  VFA-0142 

Dr.  A.  Victorian  filed  an  Appeal  from 
a  denial  by  the  Office  of  Defense 
Programs  of  a  request  for  information 
that  he  filed  under  the  Freedom  of 


Information  Act.  Defense  Programs 
responded  by  stating  that  it  could 
neither  con&m  nor  deny  the  existence 
of  records  responsive  to  Dr.  Victorian's 
request.  Based  on  its  review  of  the 
nature  of  the  request,  and  after 
considering  the  arguments  that  Dr. 
Victorian  raised  on  appeal,  the  DOE 
determined  that  Defense  Programs' 
Glomar  response  was  appropriate. 
Accordingly,  the  Appeal  was  denied. 

Petrucelli  G- NadJer,  4/11/96.  VFA-0143 

Petiucelli  &  Nadler  (Petiricelli)  filed 
an  Appeal  from  a  denial  by  the  Oak 
Ridge  Operations  Office  (DOE/OR)  of 
the  Department  of  Energy  of  a  Request 
for  Information  which  the  firm  had 
submitted  imder  the  Freedom  of 
Information  Act.  In  considering  the 
Appeal,  the  DOE  found  that  the 
documents  requested  by  Petrucelli, 
information  on  all  persons  involved  in 
radiation  experiments  performed  on 
students  at  the  Femald  State  School  in 
Massachusetts,  could  possibly  have 
been  located  in  a  search  of  either 
another  relevant  DOE  office  or  the  DOE 
Archives.  Ilius.  the  Appeal  was  granted. 

Personnel  Security  Hearing 

Pittsburgh  Naval  Reactors  Office.  4/12/ 
96,  VSA-0048 

The  Director  of  the  Office  of  Hearings 
and  Appeals  issued  an  Opinion 
regarding  a  Request  for  Review  of  a 
Hearing  Officer  Opinion  which 
recommended  against  restoring  the  level 
"L"  access  authorization  of  the 
Respondent  seeking  review  of  the 
matter.  The  Respondent  had  requested 
that  the  Director  examine  two  issues:  (1) 
Whether  the  Respondent's  failure  to  file 
state  and  federal  income  taxes  and  pay 
miscellaneous  local  taxes  raises  a 
legitimate  security  concern;  and  (2) 
whether  promises  to  repay  loans  to  the 
Respondent  and  the  Respondent's 
opportimity  to  satisfy  his  mortgage 
mitigate  some  of  the  DOE's  security 


concerns.  With  regard  to  the  first  issued, 
alter  reviewing  the  reccnd  regarding  the 
Respondent's  tax  situation  and 
considering  the  Respondent's  purported 
efforts  to  take  corrective  action  with 
respect  to  some  of  his  tax  Uabilities.  the 
Director  found  no  reason  to  disturb  the 
Hearing  Officer's  Opinion.  As  for  the 
second  issue  raised  on  review,  the 
Director  first  opined  that  the  new 
evidence  suggesting  that  some  of  the 
Respondent's  relatives  might  repay  the 
Respondent  some  time  in  the  futiue  is 
not  sufficient  to  overcome  the  security 
concern  raised  by  the  DOE  regarding  the 
Respondent's  financial  problems. 
Moreover,  the  Director  observed  that  the 
Respondent  has  not  demonstrated  that 
he  will  be  able  to  satisfy  his  entire 
mortgage  debt  within  the  time  frame 
prescribed  by  the  Respondent's  lending 
institution.  In  sum,  the  Director  refused 
to  conclude  that  the  new  evidence 
tendered  by  the  Resp>ondent  regarding 
his  attempt  to  redress  his  mortgage 
problems  mitigates  the  IXDE's  seciuity 
concerns  regarding  the  Respondent's 
judgement  in  managing  his  financial 
affedrs. 

After  carefully  considering  the  record, 
the  Director  opined  that  the 
Respondent's  access  authorization 
should  not  be  restored. 

Refund  Applications 

Charter  Co./Mississippi — RQ23-601 
Standard  Oil  Co.  (Indiana)/ 
Mississippi — ^RQ25 1-602 

OKC  Corp./Mississippi.  4/11/96.  RQl3- 
603 

The  DOE  issued  a  Decision  and  Order 
granting  a  second-stage  refund 
application  filed  by  the  State  of 
Mississippi.  Mississippi  requested  that 
all  remaining  funds  allocated  to  it  in  the 
Charter  Company,  Standard  Oil  Co. 
(Indiana),  and  OKC  Corp.  Special  refund 
proceedings  be  used  to  fund  the  state's 
Energy-Efficient.  Affordable  Housing 
and  Energy  in  Agriculture  Programs.  As 
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of  March  31, 1996,  the  aliocation  totaled 
$856,829  (1372,150  in  principal  and 
$484,679  %i  interest),  but  the^allocation 
will  be  sliihtly  higher  at  the  time  of 
disbursement  due  to  interest  earned 
between  March  31, 1996  and  the  date  of 
disbursement.  The  EXDE  found  that 
Mississippi's  proposal  would  provide 
timely  restitutionary  benefits  to  injured 
consumers  of  refined  petroleum 
products.  Accordingly,  Mississippi's 
second-stage  refund  application  was 
granted. 

Gulf  Oil  Cpq). /Victoria  Guernsey,  Inc., 
4/11/96,  BF300-18821 

The  DO&  issued  a  Decision  and  Order 
granting  a  refund  application  filed  by 
Victoria  Guernsey,  Inc.  in  the  Gulf  CKl 
Corporation  special  refund  proceeding. 
The  DOE  fbund  that  Victoria  Guernsey 
made  a  reaponable  demonstration  that  it 
purdiased  the  claimed  amount  of  Gulf 


product  through  two  suppliers,  Parton 
Oil  Co.  and  Armour  Oil  Co.  Because 
there  was  no  affirmative  evidence  that 
either  supplier  absorbed  the  alleged 
Gulf  overcnarges,  the  DOE  determined 
that  Victoria  Guernsey  should  be 
considered  for  a  refund  under  the 
standards  applicable  to  direct 
purchasers.  Accordingly,  the  DOE 
granted  Victoria  Guernsey  a  $23,981 
refund  based  on  the  medium  range 
presumption  of  injury. 

Valley  Une  Co.,  4/12/96.  RC272-337 

The  DOE  issued  a  Decision  and  Order 
rescinding  a  refund  granted  to  The 
Valley  Line  Co.  in  the  Subpart  V  crude 
oil  refund  proceeding.  The  DOE  was 
informed  by  The  Valley  Line  that 
Chromalloy  American  Corporation,  the 
former  parent  company  of  The  Valley 
Line,  had  received  a  refund  from  the 
Rail  &  Water  Transporters  Escrow,  one 


of  the  eight  escrows  established  by  the 
final  Settlement  Agreement  in  the 
Stripper  Well  Exemption  Litigation.  In 
order  to  receive  a  refund  fivm  a  Stripper 
Well  escrow,  a  claimant  was  required  to 
waive  its  right  and  the  rights  of  its 
affiliates  to  participate  in  any  future 
refund  proceeding  based  on  crude  oil 
overchai^ges.  Therefore,  The  Valley  Line 
was  ineligible  to  receive  a  refund  in  the 
crude  oil  proceeding. 

Refund  ^^plicatinns 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of 
the  full  texts  of  the  Decisions  and 
Orders  are  available  in  the  Public 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals. 


Gulf  Oil  Cotporation/Ed  ft  Ray's  Gulf  et  al 

Heartland  0^-op  et  al 

Herafiord  Independent  School  District  et  al 

Mueller  Industries,  Inc  

Rick  Rush 

Ricky  Ttnuqons  Estate  et  al  . 

Woods  Research  ft  Development  Carp,  et  al 


'>••••••  •••••••«•  a******^  ••  •  I 


RF300-13549 

04/08/96 

RK272-03205 

04/11/96 

RF272-«6302 

04/09/96 

RC272-O0336 

04/08/96 

RJ272-9 

04/11/96 

RK272-4)1106 

04/08/96 

RK272-03328 

04/11/96 

fblli 


DinuMaJs 


The  following  submissions  were  dismissed: 


Haimm 


Case  No. 


Air  Ontario  Limited  ...«......_........«. 

Arunde<  Aa(4iatt  Products 

Afundei  Asphalt  Products,  Inc.  

Bouchaid  Tiansportation  Co.,  Inc. 
Bouchaid  TrBnaportatian  Co.,  Inc. 

Oiwina  McNbw 

Dispatch  Oi4nbulion  Line.  Ina 


Leolai,  Inc.  tor  Northeast  Tool  and  Engineering 
Liberty  Express „ „ „ 


RF272-g6756 

RD272-74868 

RF272-74858 

RF272-74311 

RD272-74311 

VFA-0146 

RF272-77995 

RG272-00102 

RF272-9e705 


(FR  Doc.  96>23182  Filed  9-10-96:  8:45  am] 
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Notice  of  Ifsuance  of  Decisions  and 
Orders  During  the  Week  of  April  1 
through  April  5, 1996 

During  tike  week  of  April  1  through 
April  5, 1996,  the  decisions  and  orders 
summarized  below  were  issued  with 
respect  to  appeals,  applications, 
petitions,  or  other  requests  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy.  The 
following  summary  also  contains  a  list 
of  submissions  that  were  dismissed  by 
the  Office  0f  Hearings  and  Appeals. 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  add  Appeals,  Room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue,  S.W.,  Washington,  D.C.  20585- 


0107.  Monday  through  Friday,  between 
the  hoi'jTS  of  1:00  p.m.  and  5:00  p.m.. 
except  federal  holidays.  They  are  also 
available  in  Energy  Management: 
Federal  Energy  Guidelines,  a 
commercially  published  loose  leaf 
reporter  system.  Some  decisions  and 
orders  are  available  on  the  Office  of 
Hearings  and  Appeals  World  Wide  Web 
site  at  http://www.oha.doe.gov. 


Dated:  August  28, 1996. 
Thomas  O.  Mann, 

Acting  Director,  Office  of  Hearings  and 
Appeals, 

Decision  List  No.  966 

Week  of  April  1  through  Ainil  5, 1996 

Appeal 

David  K.  Hackett.  4/3/96.  VFA-C135 

The  Department  of  Energy  (DOE) 
issued  a  Decision  and  Order  (D&O)    . 
denying  a  Freedom  of  Information  Act 
(FOIA)  Appeal  that  was  filed  by  David 
K.  Hackett.  In  the  Decision,  the  DOE 
found  that  the  Oak  Ridge  Operations 
Office  properly  applied  Exemption  4  of 
the  FOIA  in  withholding  portions  of  one 
of  the  documents  provided  to  Mr. 
Hackett.  The  DOE  further  found  that  the 
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search  for  responsive  documents  was 
adequate.  ...  -^■■■' 

Personnel  Security  Hearing    . 

Oak  tiidge  Operations  Office,  4/5/96, 
VSA-0057 

Hie  Director  of  the  Office  of  Hearings 
and  Appeals  issued  an  Opinion 
regarding  an  individual's  request  for 
review  of  a  Hearing  Officer's  adverse 
decision  regarding  his  eligibility  for 
access  authorization  under  the 
provisions  of  10  C.F.R.  Part  710.  After 

Gulf  Oil  Cnporation/White  Brothos,  Inc.  et  al 
Wisener  Panns „ ^.. 


considering  the  individual's  arguments 
and  the  record,  the  Director  found  that: 
(i)  the  Hearing  Officer  had  not  showed 
bias  and/or  prejudice,  (ii)  the  Hearing 
Officer  had  made  a  comprehensive, 
common-sense  judgment,  and  (iii)  the 
Hearing  Officer  did  not  incorrectly 
examine  the  case  retrospectively  to 
determine  the  possibility  of  coercion. 
Further,  the  Director  upheld  the  Hearing 
Officer's  refusal  to  give  weight  to  letters 
submitted  by  the  individual's  former  co- 
workers, imder  the  circumstances 
presented  in  the  case.  Accordingly,  the 


Director  recommended  that  the 
individual's  access  authorization  should 
not  be  reinstated. 

Refund  ^plkatknis 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of 
the  full  texts  of  the  Decisions  and 
Orders  are  available  in  the  Pubhc 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals. 


RF30O>-lS26e 
R)272-0010 


04/04/96 
04/04/M 


Dinnissals 


The  following  submissions  were  dismissed: 


Name 


Chey  Anttxjny  Temple 
Howeard  Sober,  Inc.  ... 


Case  No. 


VFA-0133 
RF272-77539 


[PR  Doc.  96-23183  Filed  9-l(>-96;  8:45  am] 
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Notice  of  issuance  of  Decisions  and 
Orders  During  the  Weeit  of  IMarch  4 
Through  March  8, 1996 

During  the  week  of  March  4  through 
March  8, 1996,  the  decisions  and  orders 
summarized  below  were  issued  with 
respect  to  appeals,  applications, 
petitions,  or  other  requests  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy.  The 
following  simunary  also  contains  a  list 
of  submissions  that  were  dismissed  by 
the  Office  of  Hearings  and  Appeals. 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
PubUc  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue,  S.W.,  Washington.  D.C.  20585- 
0107,  Monday  through  Friday,  between 
the  hours  of  1:00  p.m.  and  5:00  p.m., 
except  federal  holidays.  They  are  also 
available  in  Energy  Management: 
Federal  Energy  Guidelines,  a 
commercially  published  loose  leaf 
reporter  system.  Some  decisions  and 
orders  are  available  on  the  Office  of 
Hearings  and  Appeals  World  Wide  Web 
site  at  http://www.oha.doe.gov. 


Dated:  August  30, 1996. 

Richard  W.  Ougan, 

Acting  Director,  Office  of  Hearings  and 
Appeals. 

DecisioD  List  No.  962 

Week  of  March  4  Through  March  8, 
1996 

Appeal 

Kenneth  H.  Besecker,  3/4/96,  VFA-0124 

The  Department  of  Energy  (DOE) 
issued  a  Decision  and  Order  granting  a 
Freedom  of  Information  Act  Appeal  that 
was  filed  by  Kenneth  H.  Besecker.  In  his 
Appeal,  Mr.  Besecker  contested  the 
adequacy  of  the  search  for  docimients 
responsive  to  his  request.  In  his  request, 
Mr.  Besecker  sought  access  to  the 
contract  under  which  the  investigation 
of  a  particular  EEOC  complaint  was 
carried  out.  In  his  Appeal,  Mr.  Besecker 
contended  that  a  portion  of  the  contract 
called  the  "Statement  of  Work"  was  not 
included  in  the  documents  provided  to 
him.  In  the  Decision,  the  DOE  foimd 
that  there  were  two  statements  of  work 
generated  in  connection  with  the 
contract  in  question,  and  that  Mr. 
Beseckw  had  been  provided  with  only 
one.  The  DOE  examined  the  second 
statement  of  work,  found  it  to  be 
responsive  to  the  request  and  not 
exempt  from  mandatory  disclosure 
imder  the  FOIA,  and  released  it  to  Mr. 
Besecker. 


Personnel  Security  Hearings 

Albuquerque  Operations  Office.  3/7/96, 
VSX-0020 

Upon  remand  from  the  Director,  an 
Office  of  Hearings  and  Appeals  Hearing 
Officer  issued  an  Opinion  concerning 
the  eligibility  of  an  individual  to  hold 
an  access  authorization  under  10  C.F.R. 
Part  710,  "Criteria  and  Procedures  for 
Determining  Eligibility  for  Access  to 
Classified  Matter  and  Special  Nuclear 
Material.  The  DOE  had  charged  that  the 
individual  had  (i)  deliberately  omitted 
significant  information  (concerning  use 
of  illegal  drugs)  from  a  Personnel 
Security  Questionnaire,  (ii)  used  illegal 
drugs,  and  (iii)  engaged  in  conduct 
showing  that  he  was  not  rehable  (due  to 
use  of  illegal  drugs  to  allay  panic  attacks 
and  anxiety).  The  individual  failed  to 
testify  at  his  hearing  or  provide  any 
other  evidence  to  rebut  the  derogatory 
evidence  of  the  CXDE.  Accordingly,  the 
Hearing  Officer  foimd  that  the 
individual's  access  authorization  should 
not  be  restored. 

Pittsburgh  Naval  Reactors  Office,  3/7/ 
96.  VSA-0041 

Upon  review,  the  Director,  Office  of 
Hearings  and  Appeals,  concurred  with 
the  Hearing  Officer's  recommendation 
in  Case  No.  VSA-0041  that  access 
authorization  not  be  restored  to  the 
appellant  employee.  The  Director  found 
that  the  employee  had  failed  to  mitigate 
valid  security  concerns  raised  by  his 
pattern  of  financial  irresponsibility. 
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Richland  Operations  Office,  3/7/96, 
VSA-0044 

An  inditidual  whose  access 
authorization  had  been  suspended  filed 
a  request  for  review  of  a  DOE  Hearing 
Officer's  rtcommendatioA  against  its 
restoration.  The  individual's  access 
authorization  had  been  suspended  by 
the  Depertfnent  of  Energy's  (DOE) 
Richland  Operations  Office  (Richland) 
upon  its  receipt  of  derogatory 
informaticci  indicating  that  the 
individual  was  a  habitual  user  of 
alcohol  to  excess,  used  illegal  drugs  and 
had  delibe^tely  provided  E)Cffi  security 
officials  with  fi&lsie  or  misleading 
inftmnaticli. 

Upon  review,  the  individual  claimed 
that  he  had  been  rehabilitated.  The 
Director  found  that  while  he  might  have 
been  rehabilitated  from  his  prior 
substance  abuse,  he  had  not 
demonstrated  the  high  degree  of  candor 
expected  ojf  a  holder  of  a  DOE  access 
authorization.  Accordingly,  the  Director 
recommended  that  the  individual's 
security  clearance  not  be  restored. 


Refniid  Appiicationa 

American  Synthetic  RuU>erCorp.,  3/7/ 
96,  RF272-61843;  RD272-6ia43 

The  DOE  issued  a  ISedsion  and  Order 
granting  an  Application  for  Refund  filed 
by  American  Synthetic  Rubber 
Corp(»ation  (ASR)  in  the  crude  oil 
overcharge  refund  proceeding.  The  DOE 
rejected  the  firm's  claims  for  refunds 
baaed  cm  purchases  of  butadiene, 
styrene,  and  gear  compounds,  finding 
that  ASR  had  not  shown  that  these 
products  were  purchased  from  a  crude 
oil  refin«y.  The  DOE  approved  refunds 
for  a  number  of  other  products 
purchased  by  the  firm,  v^iich  were 
products  that  were  regulated  during  the 
refund  period.  These  products  included 
toluene,  gasoline,  staining  and  non- 
staining  oils,  and  lubricating  oils.  ASR's 
total  refund  was  $47,077.  The  DOE 
denied  a  Motion  for  Discovery  filed  by 
a  consortiiun  of  Stated 


GS  Roofing  Products  Co..  Inc..  3/7/96 
RR272-213 

The  ENDE  issued  a  Decision  and  Order 
denying  a  Motion  for  Reconsideration 
filed  by  GS  Roofing  Products  Co.  in  the 
Subpart  V  crude  oil  refund  proceeding. 
GS  Roofing  had  been  granted  an  earlier 
refund  based  on  all  of  the  firm's 
purchases  of  petroleum  products.  GS 
later  submitted  additional  information 
pertaining  to  other  piirchases  after  the 
filing  deadline  in  the  crude  oil 
proceeding.  Since  these  purchases  were 
not  included  in  its  original  claim  and 
the  firm  did  not  have  a  good  reason  for 
omitting  these  purchases,  the  Motion 
was  denied. 

Rriond  ^plications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  siuomarized.  Copies  of 
the  full  texts  of  the  Decisions  and 
Orders  are  available  in  the  Public 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals. 


138  Scap,  lac.  et  al ..........^..r............... 

Crude  OU  Skipple.  Ref.  Ditt  „ „.... 

Department  of  the  Anny — Corps  of  Engineers,  Memphis  ......^ 

Elizabethtown  Gas  Co „...^^^, 

Fergus  High  School  tl  et  al  ^.. . . 

Gulf  OU  Corporation/Corkle  ft  Fox  Gulf  et  al  

Gulf  OU  Corporatioa/Hodgson  Gulf  et  al  „......^...^... 

Gulf  Oil  Co»poration/Road  Buildeis,  Inc. , 

James  T.  Bolton  et  al „ _ .,....— ..,.....«....,.^..„, 

P  k  G  Motoc  Freight,  Inc  «......».....,._ _..„..„...., 

Silveria  Land  Leveling _„.»....„... ...._ _......,^........, 

Steinbeiger  Oil  Company  

Suburban  Mobility  Authraity  for  Regional  Transportaioa  et  al . 
The  GUbeit  Spruance  Co.  et  al 


>■•••••■(•■•«■•■• 


RK272-01153 

03/04/96 

RB272-0069 

03/04/96 

RF272-92574 

03/04/96 

RF272-78134 

03/04/96 

RF272-96231 

03/04/96 

RF300-15046 

03/04/96 

RF300-16666 

03/04/96 

RP300-21831 

03/07/96 

RIC272-2464 

03/04/96 

RP272-97085 

03/07/96 

RK272-O450 

03/04/96 

RF272-78164 

03/04/96 

RK272-02g57 

03/07/96 

RK272-03214 

03/04/96 

Dismissals 


The  following  submissions  wreie  dismissed: 


Name 


Case  No. 


Bass  Petroieum  Co.,  Inc 

Bob^Gulf  , 

Bums  ConcSBle,  Inc 

OsMwy  Jactdon,  Inc 

Elsovorth  Friight  Lines  .. 
Gulf  Tri  City  Oil  Cofnpany  , 
Hiram  Castt^a  S.S  ...... 

Lanys  QuW 

Larry's  Guif _„ 

Mystic  Fuel,  Inc ~.. 

Parton  Oi  Qompany  

Yates  Gulf  Na  1  

Yates  Gitf  No.  2 


RF300-20361 

RF30fr-17570 

VFA-0127 

RF300-20450 

RR272-228 

RF30O-203O1 

RF3(X)-15283 

RF300-13326 

RF30(>-13327 

RF300-20396 

RF300-16768 

RF300-17883 

RF3(X)-17884 


(FR  Doc.  96^23184  Filed  9-10-96;  8:45  am] 
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Notice  of  Issuanoe  of  DecMofw  and 
Orders  During  tlw  Week  of  February  12 
Itirough  February  16, 1996 

During  the  week  of  Febniary  12 
through  February  16, 1996,  the 
decisions  and  orders  siumnarized  below 
were  issued  with  respect  to  appeals, 
applications,  petitions,  or  other  requests 
filed  with  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy. 
The  following  siumnary  also  contains  a 
list  of  submissions  that  were  dismissed 
by  the  Office  of  Hearings  and  Appeals. 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue,  S.W.,  Washington.  D.C.  20585- 
0107,  Monday  through  Friday,  between 
the  hours  of  1:00  p.m.  and  5:00  p.m., 
except  federal  hoUdays.  They  are  also 
available  in  Energy  Management: 
Federal  Energy  Guidelines,  a 
commercially  published  loose  leaf 
reporter  system.  Some  decisions  and 
orders  are  available  on  the  Office  of 
Hearings  and  Appeals  World  Wide  Web 
site  at  http://www.oha.doe.gov. 

Dated:  August  29, 1996. 
Richaid  W.  Dugan. 

Acting  Dinctor,  Office  of  Hearings  and 
Appeals. 

Decision  List  No.  959 

Appeals 

ITECH.  Inc.;  2/13/96.  VFA-0113 

ITech,  Inc.  filed  an  Appeal  fit>m  a 
determination  by  the  Western  Area 
Power  Administration  (WAPA)  imder 
the  Freedom  of  Information  Act  (FOLA). 
Itech  sought  a  copy  of  a  technical 
proposal  that  had  been  submitted  to 
WAPA.  WAPA  released  to  ITech 
responsive  documents,  but  withheld 
portions  of  the  material  requested 
pursuant  to  FOIA  Exemption  4.  In  its 
Appeal,  Itech  objected  to  being  charged 
$147.38  for  WAPA's  processing  of  the 
request.  In  considering  the  Appeal,  the 
DOE  found  that  the  fees  imposed  were 
reasonable  and  necessary  to  recoup  the 
cost  of  the  processing  the  request. 
Accordingly,  the  Appeal  was  denied. 

Knolls  Action  Project.  2/14/96.  VFA- 
0112 

The  Knolls  Action  Project  (KAP)  filed 
an  Appeal  from  a  determination  issued 
to  it  by  the  Department  of  Energy's 
Office  of  Naval  Reactors  (NR)  on 
November  29, 1995.  In  that 
determination,  NR  provided  information 
to  KAP  under  the  terms  of  a  fee  waiver 
originally  sought  in  a  request  for 
information  filed  by  KAP  imder  the 
Freedom  of  Information  Act  (FOIA).  In 


its  Appeal.  ICAP  asserted  that  hfR  did 
not  provide  two  categories  of 
information  which  it  argued  are 
encompassed  by  the  scope  of  the  fee 
waiver  granted  by  the  Office  of  Hearings 
and  Appeals  in  a  previous  decision.  In 
considering  the  Appeal,  the  Office  of 
Hearings  and  Appeals  found  that  NR 
properly  provided  relevant  information 
within  the  scope  of  the  fee  waiver 
granted  to  KAP.  Therefore,  the 
Department  of  Energy  denied  KAP's 
Appeal. 

Stand  ofAmaiillo.  Inc..  2/12/96,  VFA- 
0115 

On  January  16, 1096,  STAND  of 
Amarillo,  Inc.  (STAND)  filed  an  Appeal 
from  a  determination  issued  to  it  on 
December  5, 1995,  by  the  FOIA  Officer 
of  the  Departmrait  of  Energy's 
Albuquerque  Field  Office.  In  that 
determination,  the  FOIA  Officer  stated 
that  the  legal  files  sought  by  STAND  are 
"records  in  the  possession  and  control 
of  Mason  &  Hanger,  Silas  Mason  Co., 
Inc.,  and  are  therefore  not  'agency 
records'  subject  to  the  provisions  of  the 
FOIA."  In  considering  the  Appeal,  the 
DOE  discovered  the  possible  existence 
of  "agency  records"  responsive  to  the 
appellant's  request  and  subject  to  the 
,  FOIA.  Accordingly,  the  DOE  remanded 
the  case  to  the  FOIA  Officer  for  a  new 
search  for  responsive  docimients. 

Williams  &  Trine.  P.C.  2/10/96.  VFA- 
0110 

Williams  &  Trine,  P.C.  (Williams) 
filed  an  Appeal  from  a  denial  issued  by 
the  FOIA/Privacy  Act  Division  (DOE/ 
HQ)  of  a  Request  for  Information  which 
the  firm  had  submitted  under  the 
Freedom  of  Information  Act  (the  FOIA). 
In  considering  the  Appeal,  the  DOE 
found  that  the  information  requested  by 
Williams,  documentation  of  the 
shipment  of  hazardous  or  radioactive 
material  bom  any  DOE  facility  to  any 
facility  of  WiUiams'  cUent,  Cotter 
Corporation,  did  not  exist  because  no 
shipments  of  such  material  were  ever 
made.  Therefore,  the  Appeal  was 
denied. 

Personnel  Security  Hearing 

Albuquerque  Operations  Office.  2/13/ 
96.  VSO-0061 

A  Hearing  Officer  bom  the  Office  of 
Hearings  and  Appeals  issued  an 
Opinion  regarding  the  eligibility  of  an 
individual  to  maintain  a  level  "Q" 
access  authorization  under  the 
provisions  of  10  C.F.R.  Part  710.  The 
Hearing  Officer  foimd  that  the 
individual  had  consciously  feiled  to 
submit  federal  income  tax  retiuns. 
thereby  violating  commonly  understood 
federal  tax  requirements.  The  Hearing 


Officer  further  found  that  the  individual 
had  not  chosen  to  resolve  his 

disagreements  with  the  Internal 
Revenue  Service  through  the  refund 
process,  but  instead  had  required  the 
IRS  to  bring  an  enforcement  action 
against  him.  The  Hearing  Officra*  also 
found  that  the  individual's  oxiduct  in 
submitting  a  substitute  form  to  his 
employer  and  thereby  ending  his 
withholding  was  also  a  viok^on  of 
commonly  imderstood  tax  requirements. 
Finally,  the  Hearing  Officer  found  that 
the  individual's  recent  contacts  and 
ccNrrespondence  with  the  IRS  indicate 
that  his  actions  and  positions  on  tax 
matters  have  not  been  mitigated  by  any 
effort  on  his  part  to  cooperate  with  the 
IRS  and  resolve  his  tax  problems.  The 
Hearing  Officer  concluded  that  the 
individual's  conduct  in  these  matters 
was  not  reUable  or  trustworthy  for 
purposes  of  access  authorization. 
Accordingly,  the  Hearing  Officer 
recommended  that  the  individual's 
access  authorization,  which  had  been 
suspended,  should  not  be  restored. 

Refund  Applicatioiis 

Dayco  Products.  Inc..  2/15/96.  RJ272-5; 
RC272-332 

The  DOE  issued  a  Decision  and  Order 
in  the  crude  oil  refund  proceeding 
concerning  Dayco  Products,  Inc. 
(Dayco).  In  the  coiuse  of  processing 
supplemental  crude  oil  refunds,  the 
DOE  discovered  that  Dayco  had 
submitted  one  application  on  behalf  of 
its  headquarters  and  another  application 
for  a  subsidiary.  It  was  further 
discovered  that  the  subsidiary's  volume 
claim  was  duplicative  of  its 
headquarters  claim  but  that  both  had 
been  granted.  Therefore,  the  DOE 
notified  Dayco  and  Dayco 's 
representative  for  the  headquarters 
application  that  in  the  supplemental 
proceeding,  the  subsidiary  would  not 
receive  a  supplemental  refund,  and 
Dayco  headquarters'  volume  would  be 
reduced  by  the  amoimt  of  dupUcative 
gallonage.  However,  through  an 
oversight,  Dayco  headquarters  received 
an  unreduced  refund.  In  order  to  correct 
the  error,  the  OHA  determined  that  both 
the  representative  and  Dayco  were 
jointly  and  severally  responsible  for 
repaying  the  DOE  the  amount  of  $2,308. 
Further,  the  Dayco  subsidiary's  original 
refund  was  rescinded. 
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Perry  Gas  Pncessors.  Inc./State  of 
Misiouri—RQl83-59S 

Vicken  Enetgy  Corp./State  of 
Missouri— BQl-599 

t 

Coline  Gasdfine  Corp./State  of  Missouri, 
2/15/96,  R(^-600 

The  DOE  issued  a  Decision  and  Order 
granting  a  second-stage  refund 
application  filed  by  the  State  of 
Missouri.  Nf^ssoiui  requested  that  all 
remaining  finds  allocated  to  it  in  the 
Perry  Gas  P|ocessors,  Vickers  Energy. 


and  Coline  Gasoline  special  refund 

{proceedings  be  used  to  fund  the  state's 
ow-income  home  weatherizatipn 
assistance  program.  As  of  January  31. 
1996,  the  allocation  totaled  $264,409 
($92,564  in  principal  and  $171,845  in 
interest),  but  the  ailocaticm  will  be 
slightly  higher  at  the  time  of 
di^ursement  due  to  interest  earned 
between  January  31, 1996  and  the  date 
of  disbursement.  The  DOE  foimd  that 
Missouri's  proposal  would  provide 
timely  restitutionary  benefits  to  injured 
consiunws  of  refined  petroleiun 


products.  Accordingly,  Missouri's 
second-stage  refund  application  was 
granted. 

Refnnd  AppUcstioiis 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of 
the  full  texts  of  the  Decisions  and 
Orders  are  available  in  the  Public 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals. 


American  Hoist  ft  Derrick  Ck> ~.^.. 

Crude  Oil  Supple.  Ref.  Dirt . — 

Crude  Oil  Supple.  Ref.  Dirt ^. -_ 

Frank  Thoinpson  Transport,  Inc  .._.....„.^...' 

Gulf  Oil  Corporation/Corey  Bros,  et  al  

Gulf  Oil  Corporation/Goodhew  Ambulancs  Co.  et  al 
Kraft  Food  Service  et  al  — 

Lalionia-Inio  Farmers  Co-op  et  al 

AnOore  s  inc  ^i... ............. .^.. ...*...... ...................................i 

Newport  Ho6))ital  et  al  . — ......„._..„„...^.... ».... 

The  BOC  Grotip.  Inc  ».... _ ~.. 

Airco  Industnal  Gases  m>........_..~~ ~ > 

Theisen  Supply,  Inc  .- _. .... 

TransportaticK  ft  Material  Handling  Div.  of  Natl  Steel 
Viguo  Industries,  Inc.  et  al 


RK272-01851 

RB272-00061 

RB272-00065 

RR272-230 

RF300-18002 

RF300-16556 

RK272-01156 

RF272-99108 

RF272-78065 

RF272-86S23 

RF272-72861 

RF272-75518 

RF272-77994 

RF272-78119 

RK272-1627 


02/13/96 
02/13/96 
02/13/96 
02/15/96 
02/15/96 
02/15/96 
02/13/96 
02/12/96 
02/12/96 
02/12/96 
02/15/96 

02/12/96 
02/12/96 
02/15/96 


I 

The  following  submissions  were  dismissed: 


DimiiMals 


t 


Name 


Case  No. 


Adeine  Biumliofst .....«..«..«......._....»__.... 

Carmeny's  GuH  „_..„..«_.._.._._........_...„ 

CrosstOMm  Afco  ......._»„„.....„..«_._..«_...... 

East  Valley  Aico 

Eaton  Buk  P>nt  .. 

Frartdin  Part  GuW 

Gasp  Really  Assoc  ...__.._.........>........_..« 

Qoval  ReaRy  Assoc  

Jeffrey  R.  Lei»t 

Joe  Manchac  Grocery  and  Service  Stalkm 

Ofiio  Barge  LJies,  Inc 

Paul  Yesik  ..4 ._ 

Point  Bay  fuei  Inc ^ 

Rubel  Fuel 

ShacWette  Oil  Co ~.. 

Spag  Realty  Assoc  . 

Spicer  Gas  Cp.,  Inc  .:■■■.. .,., 

Transco,  Inc .^............. 

Tri  State  Gas  and  Appliance  Co.,  Inc  . 

V.G.  MuNins _. 

Ward  Air  Canada 

Warrior  &  Gul  Navigation  Co 

Zapata  Coal  , 


RK273-2422 

RF300-16655 

RF304-15178 

RF304-15182 

RF304-15183 

RF300-16777 

RR272-215 

RR272-216 

VFA-0119 

RF300-16806 

RR272-217 

RF272-91401 

RF30O-16766 

RF304-15041 

RF304-15064 

RF304-15068 

RR272-214 

RF304-15067 

RF272-98658 

RF300-16600 

RF300-16968 

RF30G-18145 

RF272-91402 

RF300-16830 


(FR  Doc  96-^3185  Filed  9-10-96:  8:45  am] 
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address  the  basic  XL  criteria  laid  out  in 
the  May  23, 1995,  Federal  R^istnr.  XL 
RFPs  should  provide  a  sense  of  the 
types  of  proposals  that  are  of  greatest 
interest  to  EPA  and  other  participants  in 
national  dialogue  on  the  future  of 
environmental  policy.  With  this  notice, 
EPA  brings  together  more  formally  its 
commitment  to  strengthen  incentives  for 
innovative  environmental  technologies 
and  its  commitment  to  test  alternative 
environmental  management  strategies  in 
Project  XL.  This  notice  solicits 
proposals  for  the  demonstration  of 
innovative  technologies  in  the  XL 
program. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-SMfr-C] 

Regulatory  Reinvention  p(L)  Pilot 
Projecta 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Solicitation  of  proposals  for  and 
request  for  comment  on  Project  XL. 

SUMMARY;  EPA  is  today  augmenting  its 
continuing  solicitation  of  proposals  for 
the  Project  XL  (excellence  and 
leadership)  program  with  a  specific 
request  for  proposals  that  feature 
innovative  environmental  technologies. 
DATES:  The  period  for  submission  of 
proposals  began  on  May  23, 1995  with 
the  publication  of  a  solicitation  in  the 
Federal  Register  at  (60  FR  27282)  [FRL- 
5197-9).  It  is  an  open  solicitation  with 
no  set  end  date,  and  project  proponents 
may  submit  more  than  one  project 
proposal.  The  period  for  submission  of 
comments  on  aspects  of  the  program 
discussed  here  shall  extend  for  at  least 
sixty  (60)  days  from  the  date  of 
publication  of  this  notice.  However,  as 
the  issues  discussed  in  this  notice  will 
not  necessarily  be  resolved  by  these 
comments,  the  docket  will  remain  open 
to  additional  comments  imtil  further 
notice. 

ADDRESSES:  Project  proposals  and  all 
comments  should  be  sent  to:  Regulatory 
Reinvention  Pilot  Projects,  FRL-5197-9, 
Water  Docket,  Mail  Code  4101,  US  EPA, 
401  M  Street,  S.W.,  Washington,  DC 
20460.  The  docket  accepts  no  faxes. 
Project  proponents  should  submit  four 
(4)  copies  of  all  materials  sent  to  the 
docket.  In  addition  to  providing  general 
information  about  the  proposed  project, 
project  proponents  are  encouraged  to 
comment  on  the  relationship  of  their 
proposals  to  the  criteria  for  project 
selection  described  in  the  Federal 
Register  on  May  23, 1995  [FRL-5197-«1 
and  on  November  1,  1995  [FRL-5322- 
9j.  Proponents  of  projects  are  invited, 
but  by  no  means  required,  to  submit 
other  useful  materials  in  paper  or  other 
audio/visual  or  electronic  formats. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  information  on  projects  featuring 
environmental  technology,  contact 
Pasky  Pascual.  For  information  on     • 
Project  XL  and  all  other  aspects  of  this 
notice  contact  Christopher  Knopes.  Both 
can  be  reached  at  the  following  address: 
Emerging  Sectors  and  Strategies 
Division;  United  States  Environmental 
Protection  Agency;  3202  Mall;  401  M 
Street,  S.W.;  Mail  Code  2129; 
Washington,  DC  20460.  The  telephone 
number  for  the  Division  is  (202)  260- 


2220.  The  facsimile  number  is  (202) 
401-6637.  Additional  information  on 
Project  XL,  including  dociunents 
referenced  in  this  notice,  other  EPA 
policy  docimaents  related  to  Project  XL, 
regional  XL  contacts,  application 
information,  and  descriptions  of 
existing  XL  projects  and  proposals,  is 
available  via  the  internet  at  "http:/ 
www.epa.gov/ProjectXL"  and  via  an 
automated  &x-on-demand  menu  at  (202) 
260-8590. 

SUPPLEMENTARY  INFORMATKW: 

Background 

Since  publication  of  the  Clinton 
Administration's  Bridge  to  a  Sustainable 
Futiue  in  April,  1995,  the  Federal 
government  has  been  committed  to 
strengthening  incentives  for 
technological  innovation  within  its 
regulatory,  permitting,  compliance  and 
enforcement  programs.  EPA's  regulatory 
reinvention  efforts — replacing 
prescriptive  regulations  with 
performance-based  environmental 
management  strategies,  building 
partnerships,  setting  priorities  based  on 
sound  science,  cutting  red  tape, 
improving  access  to  environmental 
information,  ensuring  better 
accoimtability,  compliance  and 
enforcement — are  part  of  this 
commitment.  Project  XL,  created  by 
President  Clinton  on  March  16, 1995,  as 
part  of  his  Reinventing  Environmental 
Regulation  initiative,  provides  a  limited 
number  of  companies  and  other 
regulated  entities  an  opportunity  to  test 
performance-based  alternatives  to 
current  requirements  that  achieve 
superior  environmental  performance, 
cost  savings,  and  greater  accountability 
to  the  local  community.  EPA  has 
committed  to  implement  a  target  of  50 
XL  projects  in  four  categories:  XL  for 
Facilities,  XL  for  Sectors,  XL  for  Federal 
Facilities  and  XL  for  Communities. 
Solicitation  of  proposals  in  the  first 
three  XL  categories  was  announced  in 
the  Federal  Register  on  May  23,  1995 
[FRL-5 197-91.  A  similar  notice  for  XL 
for  Communities  proposals  appeared  on 
November  1,  1995  (FRL-5322-91.  EPA 
Mas  received  over  50  XL  proposals,  has 
selected  15  for  project  development,  and 
on  July  8, 1996,  approved  its  first  XL 
Final  Project  Agreement. 

In  an  effort  to  improve  the  potential 
demonstration  value  of  XL  projects,  EPA 
is  for  the  first  time  issuing  an  XL 
"request  for  proposals"  (RFPs)  of  a 
specific  type — in  this  case  proposals 
that  encourage  innovative 
environmental  technologies.  The 
Agency  will  periodically  issue 
additional  XL  RFPs  for  other  kinds  of 
projects  that  in  more  specific  ways 


Areas  of  Greatest  Interest 

Environmental  technologies  include 
any  technology  that  helps  control, 
monitor,  reduce,  or  remediate  the 
environmental  impact  associated  with 
economic  activity.  This  definition 
covers  products  used  for  exclusively 
environmental  purposes  as  well  as 
infrastructure!  changes  or  products  that 
ultimately  minimize  the  impacts  of 
industry  and  federal  facilities  on  the 
environment.  Examples  of  such 
technologies  include: 

•  Equipment  that  controls,  mitigates, 
or  remediates  environmental  pollution; 

•  Tools  that  improve  the  ability  to 
monitor  environmental  conditions, 
emissions  and  discharges  more 
accurately  and  more  fiiequently  and  that 
make  this  information  available  and 
understandable  to  communities  and  the 
general  public; 

•  Information  systems  that  facilitate 
the  collection,  analysis,  and  distribution 
of  environmental  data  in  a  way  that 
optimizes  economic  and  environmental 
performance;  and 

•  operational  or  process  changes  that 
reduce  material  inputs,  reduce  the  use 
of  toxic  substances,  or  reduce  energy 
use  while  maintaining  equal  or  better 
productivity  levels  and  environmental 
protection. 

How  Can  An  XL  Proiect  Help? 

An  XL  project  can  spur  the 
development  of  innovative 
environmental  technology  by. 

•  Removing  a  specific  regulatory  or 
other  barrier  to  the  developmeat,  testing 
or  deployment  of  a  technology; 

•  Creating  a  general  regulatory 
climate  for  a  facility  (e.g.,  a 
performance-based  system  with 
ambitious  targets)  that  provides 
incentives  for  innovation; 

•  Fostering  a  test-bed  for  monitoring 
requirements  that  go  beyond  or  are 
different  fit)m  conventional 
requirements  that  favor  existing 
measurement  concepts; 
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•  Creat^g  cost  savings  through 
regulatory  effidemcy  that  are  reinvested 
in  innovative  technology  development 
and  deployment. 

XL  pro^des  the  climate  in  which 
technical  Innovation  can  thrive  and 
flourish.  A  company  or  federal  {scility 
seeking  to  develop  processes  that 
minimize  the  impact  of  its  activities  and 
products  or  other  technologies  that  hel^ 
in  the  moiiitoring  of  these  impacts  may 
be  thwarted  by  a  legal  requirement, 
r^pilatoryi  infrastructure,  poticy  or  other 
procedure;  that  treats  individual 
mvironmental  problems  in  isolation,  or 
that  imposes  a  particular  solution  based 
on  prior  technological  constraints. 
Pro|ect  XL  can  provide  an  innovative 
industrial  or  fiederal  facility  with  the 
site-speclQc  flexibility  needed  to 
surmount  these  barriers. 

By  facilitating  discussions  among 
various  stakeholders  during  project 
development.  Project  XL  provides  the 
innovative  industrial  or  federal  facility 
with  a  for^m  to  dialogue  Mrith 
technology  suppliers,  regulators,  users 
and  c\istomers  to  exchange  information 
and  generate  ideas  that  simulate  new 
approaches  to  environmentally- 
re8p<Hisibte  manufacturing. 

EPA  is  soliciting  propouds  that 
prototype  technological  applications 
that  lower  compliance  costs,  that 
minimize  the  risk  of  environmental 
liabiliUr.  ot'  that  enhance  operational 
flexibiuty.'By  demonstrating  the 
competitive  advantage  that  ^cilities 
obtain  through  the  use  of  innovative 
environmental  technologies.  Project  XL 
can  strengthen  the  demand  for  those 
technologies  while  aUowing  the 
collective  Wisdom  or  individual 
facilities  to  determine  which  technology 
options  best  optimizes  the  twin 
objectives  of  economic  and 
environmental  performance. 

Proceduree  for  Application 

Basic  procedures  for  submission  and 
review  of  an  XL  for  Facilities,  Sectors, 
or  Federal  Facilities  proposal  and  for 
submission  of  an  XL  for  Communities 
proposal  are  contained  in  the  May  23, 
1995.  and  November  1, 1995,  Federal 
Register,  respectively.  Additionally, 
project  proponents  are  encouraged  to 
state  why  they  believe  the  projects  they 
are  submitting  are  particularly 
iimovativa  EPA  intends  to  work 
cooperatively  with  project  proponents 
to  develop  and  refine  acceptable 
approaches.  At  the  same  time,  the 
Agency  and  its  partners  in  the  State  and 
Tribal  environmental  agencies  must 
retain  the  altimate  authority  to  select 
projects  bqsed  on  a  qualitative 
consideration  of  the  project  relative  to 
XL  selection  criteria.  Moreover,  given 


the  limited  and  pilot  nature  of  XL, 
projects  that  satisfy  many  or  all  of  the 
criteria  may  nonetheless  not  be  selected 
if,  in  the  Agency's  judgment,  other 
proposed  projects  better  serve  the 
ol^ectives  of  the  program.  Moreover,  no 
person  is  required  to  submit  a  proposal 
or  obtain  approval  as  a  condition  of 
ctHT'^encing  or  continuing  a  regulated 
B'~t      y.  Accordingly,  there  will  be  no 
.al  administrative  review  available 
or  proposals  that  are  not  selected,  nor 
does  EPA  believe  there  will  be  a  right 
to  judicial  review. 

Supplementary  Inlbnnation  on  Process 
Sfereamlising 

Project  XL.  since  its  inception  on 
March  16. 1996  by  President  Clinton, 
has  been  implemented  by  a  process 
developed  by  EPA  with  the  help  of 
potential  sponsors,  stakeholders,  and 
state  and  tribal  environmental  agencies. 
This  process  was  outlined  in  the  May 
23, 1995,  Federal  Register  and  further 
explained  in  EPA's  December  1, 1995, 
draft  Principles  for  Development  of 
Project  XL  Final  Project  Agreements. 
That  process  has  five  stages:  solicitation, 
selection,  development,  implementation 
and  evaluation.  Today  EPA  is 
announcing  its  intent  to  revise  the 
process  to  respond  to  many  concerns 
voiced  during  the  initial  round  of 
project  negotiations.  While  the  Agency 
is  not  yet  prepared  to  provide  a  detailed 
accoimt  of  these  changes,  EPA  believes 
is  important  to  signal  our  willingness  to 
make  some  mid-course  corrections 
designed  to  streamline  and  improve  the 
XL  process.  These  changes  will  be 
aimed  at  several  different  aspects  of  the 
process,  but  will  include: 

•  Improving  the  quality  of  XL  project 
proposals  by  asking  project  proponents 
to  include  a  clear  statement  how  the 
proposal  meets  the  XL  criteria, 
including  a  discussion  of  the  regulatory 
flexibility  requested,  the  environmental 
benefits  to  be  achieved,  and  the 
proposed  plan  for  stakeholder 
involvement; 

•  Defining  some  principles  of 
superior  environmental  performance  to 
consider  when  developing  proposals;    * 

•  Etefining  some  principles  for 
including  local  community  memb^s 
and  other  stakeholders  in  the  project 
development  process; 

•  Management  of  the  XL  program  and 
the  project  development  process; 

•  Strengthening  internal  EPA 
management  of  the  XL  program  and  the 
project  development  process; 

•  Promoting  internal  cidtural  change 
among  regulators  toward  a  new,  more 
participatory  approach  to  environmental 
protection;  and 


•  Providing  national  and  local  level 
stakeholders  with  expanded 
opportunities  for  participation  and 
input  through  greater  access  to 
information  and  resources. 

Dated:  September  6, 1996. 

Joe  Kewler, 

Acting  Assistant  Administrator  for  Policy, 
Planning,  and  Evaluatiim. 

(FR  Doc.  96-23218  Filed  9-10-96;  8:45  am] 
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ENVIRONMENTAL  PROTECTON 
AGENCY 

[Fm.-56Q7-8] 

OzorM,  ParticuiatA  Matter  and  Regional 
Haze 

Impleniantatlon  Programs 
Subcommtttsa  Mating 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  meeting. 

SUMMARY:  On  September  11, 1995  (60 
FR  47172).  the  EPA  announced  the 
establishment  of  the  Ozone,  Particulate 
Matter  and  Regional  Haze 
Implementation  Programs 
Subcommittee  imder  the  Clean  Air  Act 
Advisory  Committee  (CAAAC).  The 
CAAAC  was  established  on  November 
8, 1990  (55  FR  46993)  pursuant  to  the 
Federal  Advisory  Committee  Act 
(FACA)  (5  U.S.C.  ai^>  I).  The  purpose  of 
the  Subcommittee  is  to  provide  advice 
and  recommendations  on  integrated 
approaches  for  implementing 
potentially  new  national  ambient  air 
quality  standards  (NAAQS)  for  ozone 
and  partiodate  matter,  as  well  as  a 
regional  haze  program. 
OPEN  MEETING:  Notice  is  hereby  given    . 
that  the  Subcommittee  for  Development 
of  Ozone,  Particulate  Matter  and 
Regional  Haze  Implementation 
Programs  will  hold  its  next  public 
meeting  on  Thursday,  September  26, 
1996  (from  2:00  p.m.  to  7:00  p.m.)  and 
Friday,  September  27  (from  8:00  ajn.  to 
2:00  p.m.). 

ADDRESSES:  The  public  meeting  will  be 

held  at  the  Norfolk  Waterside  Marriott. 

235  East  Main  Street,  Norfolk.  Virginia 

23510. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

fiirther  information  on  the 
Subconunittee  for  Development  of 
Ozone,  Particulate  Matter  and  Regional 
Haze  Implementation  Programs,  please 
contact  Mr.  William  F.  H^nilton, 
Designated  Federal  Officer,  at  919-541- 
5498,  or  by  mail  at  U.S.  EPA,  Office  of 
Air  Quality  Planning  and  Standards, 
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MD-12.  Research  Triangle  Park.  NC 
27711.  When  a  draft  agenda  is 
developed,  a  copy  can  be  downloaded 
from  the  Qzone/Particulate  Matter/ 
Regional  Haze  FACA  Bulletin  Board, 
which  is  located  on  the  Office  of  Air 
Quality  Planning  and  Standards 
Technology  Transfer  Network  (OAQPS 
TTN)  or  by  contacting  Ms.  Oenise  M. 
Gerth  at  919-541-5550. 
Dated:  August  29, 1996. 
John  S.  Seitz, 

Director,  Office  of  Air  Quality  Planning  and 
Standards 

[FR  Doc.  96-23221  Filed  9-10-96;  8:45  am) 
lajJNQ  COM  MtS-60.^ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRI-660e-«] 

Notice  of  Public  IMeetings  on  Drinking 
Water  Issues 

Notice  is  hereby  given  that  the 
Environmental  Protection  Agency  (EPA) 
is  holding  a  two-day  public  meeting  on 
September  26  and  27, 1996,  for  the 
purpose  of  informal  information 
exchange  on  issues  related  to  the 
development  of  rules  to  address 
microbial  contaminants  and 
disinfectants/disinfection  by-products 
in  drinking  water.  Topics  at  the  meeting 
will  include:  (1)  a  discussion  of 
Microbial/Disinfection  By-products  (M/ 
DBF]  policy  alternatives,  and  (2)  a 
review  of  current  and  future  health 
effects  research  for  disinfectants/ 
disinfection  by-products.  The  meeting 
will  be  preceded  by  a  one-day  techniral 
meeting  on  September  25, 1996,  to 
discuss  identification  of  data  sub-sets  to 
be  developed  from  sample  collection 
and  analytical  activities  under  the 
Information  Collection  Rule  issued  on 
May  14, 1996.  These  will  be  used  to 
help  support  futiu^  M/DBP  rule 
development. 

EPA  is  inviting  all  interested  members 
of  the  public  to  participate  in  these  and 
subsequent  information  exchange 
meetings  on  microbial  contaminants 
and  disinfectants/disinfection  by- 
products in  drinking  water.  The 
September  26  and  27  meeting  will  be 
held  at  the  Center  for  Environmental 
Dispute  Resolution  (RESOLVE),  2826    ' 
Pennsylvania  Avenue.  Northwest. 
WashJBgton,  D.C  A  limited  number  of 
phone  lines  will  be  available  for  this 
meeting  to  enable  attendance  by 
teleconference.  The  technical  meeting 
on  September  25  will  also  be  held  in 
Washington  D.C.  at  the  Sheraton  Qty 
Center  Hotel,  1143  New  Hampshire 
Avenue.  Nortiiwest.  Because  of 


limitations  on  conference  room  seating, 
members  of  the  public  who  are 
interested  in  attending  on  any  of  these 
days  are  requested  to  contact  Elizabeth 
Corr  of  EPA's  Office  of  Ground  Water 
and  Drinking  Water  at  (202)  260-8907 
prior  to  the  day  of  the  meeting. 

Members  of  the  public  who  wish  to  be 
notified  of  future  meetings  should  also 
contact  Elizabeth  Corr. 

Dated:  September  6, 1996. 
Cynthia  C  Doi^herty, 

Director,  Office  of  Ground  Water  and  Drinkiitg 
Water. 

[FR  Doc.  96-23219  Piled  9-10-96;  8:45  am) 
BNJJNQ  CODE  6SaO-aO-P 


[FRL-6M7-0] 

Extansion  of  Comment  Period  for  the 
Notice  of  Availability  and  Request  for 
Comments  on  the  Permit  improvement 
Team's  Concept  Paper  on 
Environmental  Permitting  and  Taak 
Force  Recommendations 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  availability  and 

request  for  comments;  extension  of 

comment  period. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA  dr  Agency)  is 
extending  the  comment  period  for  the 
Permit  Improvement  Team's  Concept 
Paper  on  Environmental  Permitting  and 
Task  Force  Recommendations,  which 
appeared  in  the  Federal  Register  on  July 
19, 1996  (see  61  FR  37744).  The  pubUc 
comment  period  was  to  end  on 
September  3, 1996.  The  purpose  of  this 
notice  is  to  extend  the  conmient  period 
an  additional  30  days  beyond  that,  to 
end  on  October  3, 1996.  This  extension 
of  the  comment  period  is  provided  to 
allow  commenters  an  opportimity  to 
comment  further  on  the  concept  paper. 
DATES:  EPA  will  accept  public 
comments  on  the  concept  paper  and 
recommendations  until  October  3, 1996. 
Comments  postmariced  after  the  close  of 
the  comment  period  will  be  stamped 
"late." 

ADDRESSES:  The  public  must  send  an 
original  and  two  copies  to  Docket 
Number  F-96-PT2A-FFFFF,  located  at 
the  RCRA  Docket.  The  official  address 
is:  RCRA  Information  Cmter,  U.S. 
Environmental  Protection  Agency 
(5035W),  401  M  Street,  S.W., 
Washington,  D.C.  20460.  Although  the 
mailing  address  for  the  RCRA 
Information  Center  has  not  changed,  the 
office  was  physically  moved  in 
November  1995.  Therefore,  hand- 
dehvered  comments  should  be  taken  to 
the  new  address:  1235  Jefferson  Davis 


Highway,  First  Floor.  Arlington, 
Virginia.  (Also  see  the  section  under 
"Supplementary  Information"  regarding 
the  paperless  office  effort  for  sulmutting 
pubUc  comments.)  The  RCRA 
Information  Center  is  open  for  public 
inspection  and  copying  of  supporting 
information  from  9:00  am  to  4:00  pm 
Monday  through  Friday,  except  for 
Federal  holidays.  The  pubUc  must  make 
an  appointment  to  review  docket 
materials  by  calling  (703)  603-9230.  The 
public  may  copy  a  maximum  of  100 
pages  fiom  any  regulatory  document  at 
no  cost  Additional  copies  cost  $0.15 
per  page. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lance  Miller,  PfT  Executive  Director  at 
Permits  Improvement  Team,  Mail  Stop 
100,  2890  Woodbridge  Ave..  Edison,  NJ 
08837.  phone:  (908)  321-6782. 

SUPPLEMENTARY  INFORMATION: 

Availability  of  Document 

The  PIT  Concept  Paper  on 
Environmental  Permitting  and  Task 
Force  Recommendations  can  be 
obtained  via  the  Internet  at  'gopher// 
gopher.epa.gov'  or  'http:// 
www.epa.gov*.  After  reaching  either  of 
these  Internet  sites,  locate  the  search 
function  and  type  'Permit  Improvement 
Team'  to  locate  the  Concept  Paper  on 
Environmental  Permitting  and  Task 
Force  Recommendations. 

Background  Information 

The  PIT  was  established  in  July  1994 
and  is  composed  of  representatives  from 
EPA  Headquarters  and  Regional  offices 
and  state,  tribal  and  local  permitting 
agencies.  The  PIT  held  numerous 
stakeholder  meetings  to  solicit  input  on 
the  most  critical  permitting  issues  as 
well  as  to  obtain  feedback  on  the  PIT'S 
initial  recommendations.  Although 
significant  input  on  the  PIT's 
recommendations  has  been  received 
through  the  stakeholder  meetings,  a 
final  opporitmity  to  review  and 
comment  on  the  recommendations  is 
being  provided  to  ensure  that  all 
stakeholders  have  an  opportunity  to 
participate  in  the  development  of 
significant  change  in  direction  for 
permitting  programs  that  is  being 
contemplated.  The  Agency  intends  to 
use  the  concept  paper  on  environmental 
permitting  as  an  overall  guide  for 
reforms  to  permit  programs,  where 
appropriate.  The  individual 
recommendations  contained  in  the 
document  will  be  considered  by 
program  and  regional  offices  as  they 
develop  specific  plans  in  response  to 
the  concepts  discussed  in  the  PIT 
recommendations.  These  plans  will 
include  providing  assistance  to  states 
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and  tribes  that  choose  and  implement 
appropriatB  permit  reform.  As  specific 
program  changes  are  developed, 
opportunities  for  stakeholder  input  will 
be  provided.  It  is  anticipated  that 
stakeholders  will  use  the  final  concept 
paper,  as  well  as  other  relevant 
docimientf  and  authorities  such  as 
applicable  statutes,  in  their  review  of 
specific  permit  program  changes.  This 
tvill  help  tt)  provide  all  stakeholders 
with  a  common  context  when 
commentiog  on  these  specific  changes. 
For  some  ^rmitting  programs,  minor 
changes  may  be  needed  to  Lnplement 
many  of  the  concepts  spedfiMi  in  the 
document:  while  other  programs  may 
require  more  significant  modifications. 
Some  of  these  modifications  may  also 
require  changes  to  statutes  and 
regulationf  and  could  necessitate 
tedmical  research  and  analysis  prior  to 
revising  permit  programs  to  conform 
with  the  recommendations.  Therefore, 
the  time-freme  to  implement  the 
recommendations  could  range  from 
several  mcxiths  to  many  years.  The 
Agency  notes  that  the  current  permitting 
systems  were  developed  over  the  last 
three  decades,  and  that  changes  need  to 
be  made  wiithin  the  existing  systems 
while  they  evolve  to  the  approach 
envisioned  in  the  concept  paper. 
Furthermore,  as  implementation 
proceeds,  it  is  likely  that  some  of  the 
concepts  will  require  revision  based  on 
new  information. 

Paperlem  Office  Efibit 

EPA  is  asking  prospective 
commenters  to  voluntarily  submit  one 
additional  copy  of  their  comments  on 
labeled  p>ersonal  computer  diskettes  in 
ASCH  (TEXT)  format  or  a  word 
processing  format  that  can  be  converted 
to  ACSn  (TEXT).  It  is  essential  to 
specify  on  the  disk  label  the  word 
processing  software  and  version/edition 
as  well  as  the  commenter's  name.  This 
will  allow  EPA  to  convert  the  comments 
into  one  of  the  word  processing  formats 
utilized  by  the  Agency.  Please  use 
mailing  envelopes  designed  to 
physically  protect  the  submitted 
diskettes.  fPA  emphasizes  that 
submissioii  of  comments  on  diskettes  is 
not  mandatory,  nor  will  it  result  in  any 
advantage  or  disadvantage  to  any 
comments.  Rather,  EPA  is 
experimenting  with  this  procedure  as  an 
attempt  to  expedite  our  internal  review 
and  response  to  comments.  This 
expedited  procedure  is  in  conjimcticm 


with  the  Agency  "Paperless  Office" 

campaign. 

fames  Mathews, 

Acting  Assistant  Administrator  fw  the  Office 

afSoiid  Waste  and  Emergency  Response. 

[FR  Doc.  96-23220  Filed  9-10-96;  8:4S  am] 


FRi--6604-7] 

Stata  Program  Requirements; 
Approval  of  Application  i>y  LxMiislana 
To  Administaf  the  National  Pollutant 
Oiacliarge  Elimination  System 
(NP0E8)  Program;  Louisiana 

AQBICY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  Approval  of  the  Louisiana 
Pollutant  Discharge  Elimination  System 
Under  CWA. 


r:  On  August  27, 1996.  the 
Regional  Administrator  for  the 
Environmental  Protection  Agency, 
Region  6,  approved  the  application  by 
the  State  of  Louisiana  to  administer  and 
enforce  the  National  Pollutant  Discharge 
Eliminatirai  System  (NPDES)  for 
regulating  discharges  of  pollutants  into 
waters  within  the  state.  The  authority  to 
approve  state  programs  is  provided  to 
EPA  in  Section  402(b)  of  the  Qean 
Water  Act  (CWA).  The  Louisiana 
Pollutant  Discharge  Elimination  System 
CLPDES)  program  will  operate  in  lieu  of 
the  EPA  adniinistered  NPDES  program 
pursuant  to  Section  402  of  the  CWA.  In 
making  its  decision,  EPA  has  considered 
all  comments  and  issues  raised  during 
the  pubhcly  noticed  comment  period. 
^FECnVE  date:  Because  CWA  §  301(a) 
prohibits  new  discharges  until  they  are 
authorized  by  an  NPDES  permit,  this 
action  is  eSiactive  August  27, 1996  to 
avoid  futher  suspension  of  permitting 
actions  in  Louisiana  and  the 
unnecessary  burden  such  a  suspension 
would  impose  on  new  dischargers. 
FOR  FURTHER  MFOiMATION  CONTACT:  Ms. 
Ellen  Caldwell  at  U.S.  EPA.  Region  6. 
Water  Quality  Protection  Division,  1445 
Ross  Avenue,  Dallas,  Texas  75202,  or  by 
calling  (214)  665-7513.  or  electronically 
at 

CALDWELL.ELLENeEPAMAIL.BPA.GOV; 
or  Ms.  Barbara  Bevis  at  the  Office  of 
Water  Resoim^s,  LDEQ,  P.O.  Box 
82215,  Baton  Rouge,  Louisiana,  70884- 
2215,  or  by  calling  (504)  765-2740,  or 
electronicidly  at 

BARBARA_B®DEQ.STATE.LA.US. 
SUPPLEHeaARY  INFORMATION: 
Louisiana's  application  was  described 
in  the  Federal  Register  (61  FR  15258)  on 
April  5. 1996,  in  which  EPA  requested 
comments.  Notices  of  EPA's  proposal  to 
approve  the  IPDES  program  were  also 


published  on  April  8, 1996,  in  The 
Advertiser  (Layfayette,  La.);  The 
Alexandria  Daily  Town  Talk 
(Alexandria,  La.);  The  Shreveport  Times 
(Shreveport,  La.);  The  Times-Picayune 
(New  Orleans.  La.);  The  Lake  Charles 
American  Press  (Lake  Charles,  La.);  The 
Courier  (Houma,  La.);  The  News  Star 
(Monroe,  La.);  and  llie  Baton  Rouge 
Advocate  (Baton  Rouge,  La.).  Copies  of 
the  application  were  made  available  at 
the  addresses  below  and  could  also  be 
purchased  from  the  state  for  the  cost  of 
$108.00.  EPA  provided  copies  of  the 
public  notice  to  permitted  facilities, 
Indian  tribes,  and  other  federal  and  state 
agencies. ' 

Both  a  public  meeting  and  hearing 
were  held  in  Baton  Rouge,  Louisiana,  on 
May  9. 1996.  The  meeting  (provided  as 
an  informal  question  and  answer 
session),  began  at  3:00  pm  and  ended  at 
4:30  pm.  The  hearing  started  at  7:00  pm 
and  lasted  imtil  8:17  pm.  Oral 
comments  were  recorded  during  the 
hearing  and  entered  into  EPA's  official 
record.  Written  comments  were 
accepted  by  EPA  through  May  27, 1996 
(the  original  comment  period,  which 
was  to  end  May  20, 1996,  was  extended 
to  May  27, 1996,  at  the  request  of 
commenters).  EPA's  response  to  the 
issues  raised  during  the  comment 
period  are  contained  in  the 
Responsiveness  Summary  contained  in 
this  notice.  A  copy  of  EPA's  decision 
and  its  Responsiveness  Summary  has 
been  sent  to  all  commenters  and 
interested  parties. 

The  LPDES  program  description  and 
agency  agreements  continue  to  be 
available  to  the  public  at  the  following 
internet  address:  http:// 
WWW.DEQ.STATE.LA.US— select 
Office  of  Water  Resources. 

Copies  of  the  final  program 
documents  fat  the  LPDES  program  are 
also  available  to  the  public  during 
normal  business  hours.  Monday  through 
Friday,  excluding  holidays,  at: 
EPA  Region  6. 12th  Floor  Library,  1446 

Ross  Avenue  Dallas,  Texas  75202, 

(214) 665-7513 
LDEQ  Headquarters.  7290  Bluebonnet, 

Baton  Rouge,  LA  70884-2215,  (504) 

765-2740 
LDEQ  Acadiana  Region^  Office,  100 

Asma  Blvd.,  Suite  151,  Lafayette.  LA 

70508.  (318)  262-^584 
LDEQ  Bayou  Lafourche  Regional  Office, 

104  Lococo  Drive,  Raoeland,  LA 

70394,  (504)  532-6206 
LDEQ  Capitol  Regional  Office,  11720 

Airline  Highway,  Baton  Rouge,  LA 

70817-1720,  (504)  295-8583 
LDEQ  Kisatchie  Central  Regional  Office, 

402  Rainbow  Drive,  Bldg.  402, 

Pineville,  LA  71360,  (318)  487-5656 
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UXQ  Northeast  Regional  0£Bce,  804 
31st  Street,  Suite  D,  Monroe,  LA 
71211-4967,  (318)  362-5439 
LDEQ  Northwest  Regional  Office,  1525 
Fairfield,  Room  11,  Shieveport.  LA 
71101-4388,  (318)  867-7476 
LDEQ  Southeast  Regional  Office,  3501 
CSiateau  Boulevard-West  Wing» 
Kenner,  LA  70065,  (504)  471-2800 
LDEQ  Southwest  Regional  Office.  3519 
Patrick  Street,  Room  265A,  Lake 
Charles,  LA  70605,  (318)  475-8644 
The  Regional  Administrator  has 
noti&ed  the  State  and  notice  of  EPA's 
final  decision  has  been  published  in  the 
same  newspapers  in  which  the  public 
notice  of  the  proposed  program 
appeared  (listed  above).  As  of  August 
27, 1996,  EPA  suspended  issuance  of 
NPDES  permits  in  Louisiana  (except  for 
those  permits  wdiich  EPA  retained 
jurisdiction  as  specified  below).  The 
State's  LPDES  program  will  implement 
federal  law  and  operate  in  lieu  of  the 
EPA-administered  NPDES  program.  EPA 
does,  however,  retain  the  right  to  object 
to  LPDES  permits  proposed  by  LDEQ, 
and  if  the  objections  are  not  resolved,  to 
issue  the  permit  itself. 

Scope  of  the  U*KS  Program  and 
Clarifications  on  EPA  Authority  and 
Oversight 

All  NPDES  files  under  the  jurisdiction 
of  LDEQ  will  be  transferred  fiv>m  EPA  to 
the  state  within  30  days.  NPDES  permits 
under  LD^'s  jurisdiction  will  become 
state  admioistered  LPDES  permits  and 
will  be  reissued  (upon  expiration)  or 
modified  by  the  state  agency.  All 
permits  brought  to  public  notice  by 
LDEQ  after  this  authorization  and  imder 
its  LPDES  authority  will  be  LPDES 
permits  providing  NPDES  coven^  to 
those  dischargers.  [NOTE:  Until 
otherwise  notified  by  the  State,  all 
Notices  of  Intent  and  Termination  (NOIs 
and  NOTs)  for  coverage  under  EPA's 
general  permits  for  storm  water  (only) 
should  continue  to  be  sent  to  the  EPA 
NOI  processing  coiter  (4203),  401  M 
Street,  S.W.,  Washington,  D.C.  20460. 
Discharge  Monitoring  Reports  (DMRs) 
imder  those  general  permits  should  be 
sent  to  LDEQ.] 

A.  EPA  Authority 

Louisiana's  LPDES  program  generally 
covers  all  discharges  of  pollutants 
subject  to  the  federal  NPDES  program, 
with  some  exceptions  and  clarifications. 
EPA  will  retain  the  p«initting  authority 
for  the  following  discharges  in  the  State 
of  Louisiana: 

1.  Municipal  Sewage  Sludge:  LDEQ 
has  not  elected  to  not  seek  authorization 
for  the  municipal  sewage  sludge 
regulatory  prc^ram  at  this  time.  EPA 
will  thus  continue  to  regulate  municipal 


sewage  sludge  disposal  in  Louisiana  in 
accordance  with  Section  405  of  the  Act 
and  40  CFR  Part  503. 

Since  EPA  desires  all  treatment  works 
treating  domestic  sewage  (TWTDS)  in 
the  State  of  Louisiana  to  be  covered 
imder  a  permit.  EPA  is  currently 
preparing  a  draft  general  permit  to  cover 
eligible  TWTDS.  TWDTS  includes 
bdhties  generating  sewage  sludge  or 
otherwise  efiactively  controlling  the 
quality  of  sewage  sludge  or  the  maimer 
in  which  it  is  disposed. 

Enforcement  for  sludge  management 
and  reporting  authority  as  defined  by  40 
CFR  Part  503  will  be  retained  by  EPA 
Region  6  until  such  time  as  the  State  of 
Louisiana  is  authorized  to  run  the 
sludge  disposal  program. 

2.  Jurisdiction  over  Discharges  in 
Indian  Coimtry:  As  noted  in  EPA/LDEQ 
MOA  (§  n.C.2.b,  at  pa^  7),  LDEQ  does 
not  seek  to  administer  the  LPDES 
program  in  Indian  Country.  EPA  will 
thus  issue  NPDES  permits  for  discharges 
in  Indian  Country  within  the  geographic 
boimdaries  of  Louisiana,  i.e.,  the 
reservations  of  the  Chitimacha, 
Coushatta,  and  Tunica-Biloxi  tribes. 
Until  they  are  deleted  by  regulatory 
amendment,  the  references  to  "an 
Indian  tribe  or  an  authorized  Indian 
tribal  organization"  in  the  definition  of 
"municipality"  and  to  "an  Indian  tribe" 
in  the  definition  of  "state"  at  LA.C 
33:IX.2313  should  thus  be  regarded  as 
mere  surplusage.  They  do  not  suggest 
that  LDEQ  will  seek  to  regulate 
discharges  fit)m  POTWs  or  other 
facilities  on  Indian  lands  in  Louisiana. 
The  LDEQ  will  work  with  EPA  Region 

6  to  identify  any  potential  discrepancies 
having  to  do  with  Indian  Lands  or 
Tribes,  and  will  address  them  in  the 
first  revision  to  the  LPDES  regulations. 

3.  Discharges  to  U.S.  Waters  Beyond 
the  Territorial  Seas:  EPA  retains  the 
permanent  NPDES  authority  for 
discharges  seaward  of  the  3  mile 
territorial  seas  limit  and  within  the 
jurisdiction  of  the  United  States.  Many 
of  these  discharges  are  from  oil  and  gas 
exploration  and  production  operations 
in  the  Outer  Continental  Shelf  area  of 
the  Western  Portion  of  the  Gulf  of 
Mexico,  currently  regulated  under 
NPDES  general  permit  No.  GMG290000. 

4.  Discharges  from  Cleanup  of 
Petroletmfi  UST  Systems:  In  the  July  22. 
1996,  Federal  Register,  EPA  proposed  a 
gennal  NPDES  permit  (LAG280000) 
authorizing  discharges  resulting  from 
the  implemention  of  Corrective  Action 
Plans  for  the  cleanup  of  Petroleum  UST 
Systems  in  Louisiana.  A  Petroleiun  UST 
System  is  kn  imdergound  storage  tank 
system  that  contains  petroleiun  or  a 
mixture  of  petroleum  with,  de  minimis 
quantities  of  other  regulated  substances. 


Such  systems  include  those  containing 
motor  fuels,  jet  fuels,  distillate  fuel  oil, 
etc.  In  accordance  with  the  EPA/LDEQ 
MOA,  EPA  will  retain  authority  to  issue 
the  final  decision  on  this  permit.  Once 
the  permit  is  final  it  will  be  transfered 
to  the  State  for  administration. 

5.  Status  of  applications,  proposed 
permits,  contested  permit  actions,  and 
unresolved  EPA  enforcement  actions: 
Except  for  the  files  listed  below,  all 
pending  NPDES  permit  applications  and 
issued  NPDES  permits  under 
jurisdiction  of  LDEQ  will  be  transferred 
to  Louisiana  within  30  days  of  the 
approval  of  the  LPDES  program.  In 
accordance  with  the  signed 
Memorandum  of  Agreement,  EPA  will 
retain  temporary  authority  for  all 
proposed  permits  imtil  final  issuance; 
permits  contested  under  evidentiary 
hearing  proceedings  until  those  are    - 
resolved;  and  compliance  files  and 
authority  for  all  open  enforcement 
orders  imtil  such  time  as  LDEQ  has 
issued  parallel  orders  or  EPA  has 
resolved  the  enforcement  action. 

Proposed  Permits:  EPA  shall  retain 
permit  decision-making  authority  ovar 
permits  which  are  currently  pubUc 
notice  imtil  they  are  final  issued  and 
effective.  Once  these  permits  are 
effective,  they  will  be  transferred  to 
LDEQ  imless  contested.  The  pwrmit  files 
wiU  be  transferred  to  the  state  as  the 
permits  become  effective. 

Contested  Permit  Actions:  EPA  will 
retain  permits  for  which  variances  or 
evidentiary  hearings  have  been 
requested  until  such  time  as  they  are 
resolved.  As  each  request  is  resolved, 
EPA  will  notify  LDEQ  and  transfer 
jurisdiction  of  the  permit  to  LDEQ.  EPA 
shall  also  maintain  enforcement  lead 
over  discharge  permits  with  a  pending 
evidentiary  hearing  request;  these  wiU 
be  transferred  to  the  state  upon 
resolution  of  the  issue  for  which  the 
hearing  was  requested. 

Enforcement  Acticms:  EPA  Region  6 
will  retain  primary  enforcement 
authority  after  the  date  the  LPDES 
program  is  approved  for  a  number  of 
facilities  which  have  unresolved 
compliance  issues.  These  permittees 
will  continue  to  report  to  EPA  on  all 
compliance  issues  including  regtilar 
submittals  of  Discharge  Monitoring 
Reports  for  their  NPDES  permits. 
Authority  for  these  permits  can 
subsequently  be  transferred  to  the  State 
one  of  two  ways:  1)  The  outstanding 
compliance  issue  can  be  resolved  and 
the  permittee  has  returned  to 
comphance.  or,  2)  the  State  can  issue  a 
parallel  administrative  action  to  address 
the  outstanding  compliance  issue.  As  a 
practical  consideraticm,  enforcement 
authority  for  municipal  or  parish 
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bdlitiee  that  are  operated  by  the  same 
governmental  oitity  will  not  be 
transferred  to  the  State  as  long  as  one  of 
its  major  facilities  has  an  unresolved 
compliance  issue.  NOTE:  EPA  in 
coordinaticxi  with  LDEQ  will  inform  all 
permittees  in  writing  of  their  reporting 
responsibilities.  Permittees  should 
continue  to  report  as  specified  by  both 
their  State  and  Federal  permits  imtil 
othowise  notified. 

B.  Penalty  Policy  Status  cmd  Regulation 
Comctiona 

In  a  lettet  dated  March  29, 1996,  J. 
Dale  Givens.  LOEQ  Secretary, 
committed  to  developing  and 
promulgatlcig  a  pemalty  [>olicy  by  April 
1. 1997.  The  State  is  in  the  process  of 
drafting  the  poUcy.  EPA  will  worii  with 
the  State  in  an  effort  to  assure  that 
poUcy  is  ccxisistent  with  Federal 
policies. 

The  definition  of  "Waters  of  the 
State"  is  not  included  in  the  definition 
section  of  the  LPDES  regulations.  The 
definition  of  "Waters  of  the  State"  for 
LPI^S  purposes  is  in  La.  R.S. 
30:2073(7).  This  definition  will  be 
added  to  the  LPDES  regulations  at  the 
first  opportunity. 

C.  Consuhtttion  Agreements  Under  the 
Endangered  Species  Act  and  the 
Nati<mal  f^storic  Preservation  Act 

1.  Agreement  with  U.S.  Fish  and 
Wildlifo  Service:  Consultation  under 
Section  7  of  the  Endangered  Species  Act 
has  been  ctanpleted  on  EPA's  approval 
of  the  LPDBS  program.  An  agreement 
has  been  reached  between  ^A  Region 
6  and  the  U.S.  Fish  and  Wildlife  Service 
(FWS)  to  paovide  EPA  oversight  of 
LPESS  peroiit  actions  with  respect  to 
federally  lifted  species.  The  conditicms 
of  the  agreement  signed  by  EPA  and 
FWS  are  liated  below: 

a.  EPA  Region  6  will  oversee  activities 
conducted  by  the  Louisiana  Department 
of  Envtromnental  Quality  to  ensure  that 
the  conditions  in  the  EPA/LDEQ 
Monorandiun  of  Agreement  are 
followed  (particularly  Sections  III.E.l.b 
and  III.E.l.d  pertaining  to  provisions 
and  agreements  in  the  LDEQ/FWS 
Memorandum  of  Understanding). 

b.  U.S.  Fish  and  Wildlife  Service  wiU 
worli  with  IDEQ  in  the  development  of 
permits  and  provide  comments  on  draft 
permits  in  accordance  with  LDEQ/FWS 
Memorandum  of  Understanding  (hereby 
incorporated  by  reference). 

c.  When  the  FWS  and  LDEQ  cannot 
agree  on  appropriate  actions  for  the 
protection  of  listed  or  proposed  species 
or  critical  habitat  associated  with  a 
LPESS  permit,  and  EPA  is  notified  of 
FWS  concerns  by  LDEQ,  EPA  will 
determine  whether  to  make  a  formal 


objection  to  the  issuance  of  the  permit  - 
(in  accordance  with  40  CFR  123.44). 
EPA  will  formally  object  to  the  issuance 
of  the  draft  permit  if  FWS  determines 
that  the  action  is  likely  to  jeopardize  the 
continued  existence  of  a  listed  or 
proposed  species  or  destroy  designated 
critical  habitat.  Procedures  for  an  EPA 
formal  objection  are  outlined  in  the 
EPA/LDEQ  MOA. 

d.  EPA  will  work  with  LDEQ  and 
FWS  to  resolve  issues  of  concern. 
Should  EPA  be  able  to  facilitate  a 
resolution  of  the  issues  that  prompted 
the  formal  objecticn,  the  objection  may 
be  withdrawn,  and  LDEQ  may  proceed 
with  the  issuance  of  the  permit. 

e.  If  EPA  detennines  to  issue  the 
permit,  they  will  consult  with  FWS. 
prior  to  permit  issuance,  whoa  it  is 
determined  that  the  permit  action  may 
have  an  effect  on  a  federally  listed 
species  or  may  jeopardize  the  continued 
existence  of  a  proposed  species  or 
adversely  modify  critical  habitat,  in 
accordance  with  Section  7  of  the 
Endangered  Species  Act  (regulations 
found  at  50  CFR  Part  402). 

The  U.S.  Fish  and  Wildlife  Service 
and  U.S.  EPA  Region  6  agree  that  the 
provisions  in  the  LDEQ/FWS  MOU  and 
the  above-listed  procedures  describing 
EPA's  oversight  activities  of  the 
Louisiana  program  are  appropriate 
mechanisms  for  the  protection  of 
federally  Usted  or  proposed  species  for 
LDEQ  issued  LPDES  permits;  and  thus 
the  authorizatian  of  the  Louisiana  State 
permitting  program  imder  NPDES  is  not 
likely  to  adversely  affect  listed  species 
or  adversely  modify  critical  habitat,  nor 
is  likely  to  jeopardize  the  continued 
existence  of  a  proposed  species  in  the 
state  of  Louisiana.  Signed  by  William  B. 
Hathaway,  Director,  Water  Quality 
Protection  Division,  U.S.  EPA  Region  6 
[date:  Jime  12, 1996];  and  David  Fruge, 
Field  Supervisor,  Louisiana  Field 
Office,  U.S.  Fish  and  Wildlife  Service 
[date:  June  20, 1996]. 

2.  Agreement  with  National  Marine 
Fisheries  Service:  Consultation  under 
Section  7  of  the  Endangered  Species  Act 
has  been  completed  on  EPA'.<  approval 
of  the  LPDES  program  (letters  dated 
August  16, 1996  and  August  19. 1996). 
Informal  consultation  produced 
agreement  between  EPA  Region  6  and 
the  National  Marine  Fisheries  Service 
(NMFS)  that  transfer  of  authority  for 
permitting  point  source  discharges  to 
LDEQ  would  not  be  likely  to  adversely 
affect  federally  listed  marine  species. 
The  conditions  agreed  upon  by  EPA  and 
NMFS  are  listed  below: 

a.  EPA  Region  6  will  oversee  activities 
conducted  by  the  Louisiana  Department 
of  Environmental  Quality  (LDEQ)  to 
ensure  that  the  conditions  in  the  EPA/ 


LDEQ  KfemcHandum  of  Agreement  are 
followed. 

b.  Annually,  the  National  Marine 
Fisheries  Service  (NMFS)  will  provide 
LDEQ  with  a  list  of  federally-listed 
threatened,  endangered,  and  proposed 
species  under  NMFS  jurisdiction,  as 
well  as  proposed  critical  habitat,  that 
occur  in  Louisiana  and  that  are 
dependent  upon  marine  habitat  for  all' 
or  part  of  their  existence.  NMFS  will 
provide  comments  on  draft  permits  in 
accordance  with  LDEQ/NMFS 
Memorandum  of  Understanding. 

c.  When  the  Service  and  LDEQ  cannot 
agree  on  appropriate  actions  for  the 
protection  of  Usted  or  proposed  species 
associated  with  a  LPDES  permit,  and 
EPA  is  notified  of  NMFS  concwns  by 
LDEQ,  EPA  will  work  with  NMFS  and 
LDEQ  to  resolve  the  issue,  and  will 
determine  whether  to  make  a  fonnal 
objection  to  the  issuance  of  the  permit  , 
(in  accordance  with  40  CFR  123.44). 
Procedures  for  an  EPA  formal  objection 
are  outlined  in  the  EPA/LDEQ  MOA. 

d.  EPA  will  work  with  LD^  and 
NMFS  to  resolve  issues  of  concern. 
Should  EPA  be  able  to  fedlitate  a 
resolution  of  the  issues  that  prompted  a 
formal  objection,  the  objection  may  be 
withdrawn,  and  LDEQ  may  proceed 
Mrith  the  issuance  of  the  permit. 

e.  If  EPA  determines  to  issue  the 
permit,  it  will  consult  with  NMFS  when 
it  is  determined  that  the  permit  action 
is  likely  to  adversely  affect  a  federally 
listed  species  or  may  jeopardize  the 
continued  existence  of  a  proposed 
species  or  adversely  modify  critical 
habitat,  in  accordance  with  Section  7  of 
the  Endangered  Species  Act. 

f.  Where  NMFS  or  LDEQ  believes  a 
State-drafted  permit  is  likely  to 
adversely  affect  a  federally  listed 
s{>ecies  or  designated  critical  habitat, 
but  EPA  determines  a  formal  objection 
to  the  permit  is  not  justified,  EPA  will 
work  with  LDEQ  and  NMFS  to  try  to 
find  a  resolution  to  the  expressed 
concerns. 

The  National  Marine  Fisheries  Service 
and  U.S.  EPA  Region  6  agree  that  the 
above-listed  procedures  are  appropriate 
mechanisms  for  the  protection  of 
federally  listed  or  proposed  species  for 
LDEQ  issued  LPDES  permits;  and  that 
the  authorization  of  the  Louisiana  State 
permitting  program  under  NPDES,  will 
not  be  likely  to  adversely  affect  listed 
species  or  adversely  modify  critical 
lubitat,  nor  is  likely  to  jeopardize  the 
continued  existence  of  a  proposed 
species.  [Letter  signed  by  WiUiam  B. 
Hathaway,  Director,  Water  Quality 
Protection  Division,  U.S.  EPA  Region  6 
[date:  August  16, 1996];  and 
conourence  letter  fiom  Dr.  Andrew 
Kemmerer,  Director.  Southeast  Region, 
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National  Marine  Fisheries  Service 
dated:  August  17, 1996.1 

3.  Agreement  with  State  Historic 
Piesovation  Officer  Considtation  imdei 
Section  106  of  the  National  Historic 
Preservation  Act  has  been  completed  on 
ERA'S  approval  of  the  LPDES  program. 
An  agreement  has  been  reached  between 
EPA  Region  6  and  the  Louisiana  State 
Historic  Preservation  Officer  (SHPO)  to 
provide  EPA  oversight  of  LPDES  permit 
actions  with  respect  to  properties  listed 
or  eligible  for  listing  in  the  National 
Register  of  Historic  Places.  The 
conditions  of  the  agreement  signed  by 
EPA  and  the  SHPO  are  Usted  below: 

a.  EPA  Region  6  will  oversee  activities 
conducted  by  the  Lomsiana  Department 
of  Environmental  QuaUty  to  ensuie  that 

'  the  conditions  in  the  EPA/LDEQ 
Memorandum  of  Agreement  are 
followed. 

b.  The  Louisiana  State  Historic 
Preservation  Officer  will  work  with 
LDEQ  in  the  development  of  permits 
and  provide  comments  on  draft  permits 
in  accordance  with  LDEQ/LSHPO 
Memorandum  of  Understanding. 

c.  When  LSHPO  and  LDEQ  cannot 
agree  on  appropriate  acdons  for  the 
protection  of  historic  properties 
associated  with  a  LPDES  permit,  and 
EPA  is  notified  of  LSHPO's  concerns  by 
LDEQ,  EPA  will  determine  whether  to 
make  a  formal  objection  to  the  issuance 
of  the  permit  (in  accordance  with  40 
cm  123.44).  Procedures  for  an  EPA 
formal  objection  are  outlined  in  the 
EPA/LDEQ  MOA. 

d.  EPA  will  worit  with  LDEQ  and  the 
LSHPO  to  resolve  issues  of  concern. 
Should  EPA  be  able  to  facilitate  a 
resolution  of  the  issues  that  prompted 
the  fcvmal  (Ejection,  the  objection  may 
be  withdrawn,  and  LDEQ  may  proceed 
with  the  issuance  of  the  permit 

e.  If  EPA  determines  to  issue  the 
permit,  they  will  consult  Mdth-die 
LSHPO  and  the  Advisory  Coimcil  on 
Historic  Preservation  (ACHP)  when  it  is 
determined  that  a  permit  action  will 
have  an  effect  on  a  historic  property 
listed,  or  eligible  for  listing  in  Uie 
National  Register  of  Historic  Places,  in 
accordance  with  Section  106  of  the 
National  Historic  Preservation  Act. 

The  Louisiana  State  Historic 
-  Preservation  Officer  and  U.S.  EPA 
Region  6  agree  that  the  above-listed 
procedures  are  appropriate  mechanisms 
for  the  protection  of  historic  properties 
listed  or  eligible  for  listing  on  the 
National  Register  of  Historic  Places  for 
LDEQ  issued  LPDES  permits;  and  that 
the  authorization  of  the  Louisiana  State 
permitting  program  under  NPDES,  will 
not  eSact  the  above  mentioned 
properties.  Signed  by  William  B.  . 
Hathaway,  Director,  Water  Quality 


Protection  Division,  U.S.  EPA  Region  6 
[date:  March  20, 1996];  and  Gerri 
Hobdy,  Lx)uisiana  State  Historic 
Preservation  Officer.  Office  of  Cultural 
Development,  Lomsiana  Department  of 
Culture.  Recreation  and  Tourism  (date: 
March  25, 1996). 

Responsiveness  Sununary 

The  following  is  a  summary  of  the 
issues  raised  by  persons  commenting  on 
EPA's  proposed  approval  and  EPA's 
response  to  those  issues. 

1.  Comment  Summary:  Some 
commenters  favoring  approval  of  the 
LP££S  program  cited  Union  Electric  Co. 
V.  EPA.  427  U.S.  246  (1976),  claiming 
EPA  is  required  to  approve  the  LPDES 
program  as  long  as  it  meets  CWA's 
minimum  requirements.  Others,  who 
oppose  such  approval,  suggest  EPA  has 
for  more  discretion  in  its  program 
approval  decisions  and  that  it  shoidd 
disapprove  the  LPDES  program. 

Response:  In  Union  Electric,  the 
Supreme  Court  essentially  held  that 
EPA  had  limited  discretion  to 
disapprove  a  State  Implementation  Plan 
imder  Section  110  of  Uie  Clean  Air  Act. 
The  case  has  no  direct  application  to 
EPA  actions  under  the  Clean  Water  Act, 
but  might  be  instructive  in  determining 
EPA  obligationsin  reviewing  state  water 
quality  standards.  Nevertheless,  EPA 
"shall  approve"  state  NPDES  programs 
that  conform  to  the  requirements  of 
CWA  and  40  CFR  Part  123.  In 
implementing  this  requirement.  EPA 
does  not  merely  look  to  the  state 
program's  theoretical  or  "paper" 
conformity;  it  also  examines  the  state's 
capacity  to  implement  a  conforming 
program.  EPA  Region  6  has  examined 
the  resources  LDEQ  will  devote  to  the 
LPDES  program  and  supports  (via  the 
CWA  grant  process)  the  development  of 
LDEQ  expertise  and  skills  necessary  for 
a  successful  program.  In  the  judgment  of 
EPA  Region  6.  LDEQ  is  now  capable  of 
imdertaSking  primary  responsibility  for 
administration  of  the  NPDES  program  in 
Louisiana. 

2.  Comment  Summary:  Some 
commenters  expressed  support  for 
program  authorization,  pointing  out 
LDEQ  staff  was  "knowledgeable  and 
experienced."  They  note  that  LDEQ  has 
historically  issued  permits  for  minor 
discharges  in  more  timely  fashion  than 
EPA  and  suggest  LDEQ  may  thus  devote 
more  staff  resources  to  permitting  tasks 
than  EPA.  Others,  however,  claimed  the 
Program  Description  lacked  sufficient 
information  on  program  costs  and 
sources  of  fundkig.  They  also  claimed 
LDEQ  will  necessarily  be  understaffed 
because  the  Program  Description 
(Section  6,  p.  12)  states  that  "workload 
analysis  of  the  anticipated  number  of 


enforcement  actions  the  LI^Qwill 
prepare  over  the  next  two  years  is 
difficult  to  project." 

Response:  Chapters  4,6,  and 
Appendix  H  of  the  Program  Description 
provide  detailed  information  on  LDEQ's 
organization,  positions,  projected  costs, 
and  sources  of  funding,  including  a 
projection  of  enforcement  resource 
needs.  EPA  Region  6  agrees  with  LDEQ 
that  it  is  "difficult"  to  project 
enforcement  resource  needs  for  the  next 
two  years,  but  finds  the  State's  estimate 
of  600  enforcement  actions  consiuning 
5280  workdays  reasonable.  Based  on  its 
review  of  the  Program  Description. 
Region  6  foimd  the  LPDES  program 
adequately  staffed  and  funded. 

3.  Comment  Summary:  Commenters 
provided  anecdotal  information  on 
LDEQ's  implementation  of  EPA- 
approved  programs  under  the  Clean  Air 
Act  (CAA)  and  Resource  Conservation 
and  Recovery  Act  (RCRA),  and  state 
Louisiana  Water  Discharge  Permit 
System  (LWDPS)  program  in  supp<»t  of 
LPDES  piognm  approval.  Some 
contended  that  the  State's  adoption  of 
new  regulations  consistent  with  EPA's 
NPDES  regulations  showed  LDEQ 
understood  the  program  and  was 
capable  of  administering  it.  Other 
conunenters  providing  anecdotal 
information  on  LDEQ's  implementation 
of  RCRA  and  CAA  programs  contended 
it  showed  the  State  was  incapable  or 
unwilling  to  administer  an  effective 
NPDES  program.  Some  pointed  to  the 
number  of  Louisiana's  waters  which 
have  not  attained  appUcable  water 
quahty  standards.  They  claimed  LDEQ 
is  likely  to  render  decisions  affecting 
water  quality  on  the  basis  of  political 
considerations  and  expressed  concern 
that  federal  "monitoring"  of  the  LDEQ 
program  would  be  insufficient  to  avoid 
attendant  declines  in  water  quahty. 
They  pointed  out  that  water  quaUty  is 
important  to  the  State's  fishing, 
recreation,  and  tourism  industries. 

Response:  Whether  or  not  anecdotal 
examples  show  Louisiana's 
implementation  of  the  CAA  and  RCRA 
programs  to  be  exemplary  or  deficient, 
it  is  not  an  issue  which  H'A  can  weigh 
heavily  in  its  decision  to  approve  or 
disapprove  a  state  program.  EPA  can  not 
appropriately  withhold  approval  of  a 
state  NPDES  program  to  coerce 
improvements  to  a  state  RCRA  program, 
nor  can  EPA  appropriately  approve  a 
state  NPDES  program  just  because  it  was 
satisfied  with  that  state's  RCRA 
program.  Each  state  program  must  be 
approved  or  disapproved  on  its  own 
merit  and  oversight  decisions  on  each 
program  must  stand  on  their  own.  EPA 
does  not  believe  past  administration  of 
a  state  program  accurately  indicates 
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how  it  wilj  admiiuster  the  NPI^S 
program.  As  EPA  has  previously  stated, 
"the  Agency  does  not  intend  to 
disapprove  all  State  programs  which 
have  had  {troblems  in  the  past  It  views 
the  decisifai  on  whether  or  not  to 
approve  as  being  forward  looking;  the 
AgBDcy  is  primarily  conconed  that  the 
program  be  effective  in  the  future."  98 
Fed.  Reg.  30290.  33377  (May  19. 1880). 
Because  the  State's  new  LPDES 
regulationa  replicate  the  decisional 
criteria  of  ^A's  own  NPDES 
regulation^  LPI3ES  permits  will  be  as 
least  as  striigent  as  NPDES  permits 
issued  by  5PA.  and  therefore,  will 
provide  eqvivalent  protection  of  water 
quality.  LDCQ's  permitting  process  will 
be  sul^ect  tb  fisderal  oversight  and 
public  partidpation. 

4.  Comment  Summary:  Some 
commenters  argued  EPA  should  not 
approve  the  Li^ES  program  unless  and 
until  LDEQ  adopts  a  penalty  policy 
f  imilar  to  S'A's.  Qting  a  decline  in 
State-imposed  penalties  since  1992, 
they  claimed  that  LDEQ  abuses  its 
enforcement  discretion  in  assessing 
penalties  and  that  the  lack  of  a  written 
State  penalty  policy  leaves  EPA  without 
a  necessary' oversi^t  tool.  Others 
suggested  penalties  are  a  poor  indicator 
of  program  effectiveness,  claiming 
LEfiQ's  enforcement  program 
appropriately  emphasizes  compliance 
instead  of  penalties. 

Response:  EPA  encourages,  but  does 
not  require,  that  states  implementing  the 
NPDES  program  adopt  penalty  policies 
equivalent  tc  EPA's.  In  a  letter  dated 
March  29. 1996.  from  LDEQ  Secretary 
Dale  Giveo^  the  State  has  committed  to 
developing  and  promulgating  a  penalty 
policy  by  April  1.  1997.  EPA  will  work 
with  the  State  In  an  effort  to  asstire  that 
policy  is  consistent  with  federal 
policies. 

5.  Comment  Summary:  Some 
commenters  requested  that  EPA  delay 
approval  of  the  LPDES  program  until  an 
ongoing  FBI  investigation  into  influence 
peddling  by  State  officials  is  completed. 

Response:  If  the  ongoing  FBI 
investigation  reveals  criminal 
wrongdoing,by  anyone  currently 
associated  with  the  LPDES  program,  it 
seems  likely  that  association  will  end. 
Further  discussion  of  an  ongoing  law 
enforcement  investigation  would  be 
inappropriate  here. 

6.  Comment  Summary:  Some 
commenters.opposed  approval  on  the 
grounds  that  Louisiana  law  does  not 
provide  minimum  ("not  less  than") 
penalties  for  program  violations.  Some 
also  express#d  concern  that  the 
Louisiana  Legislature  might  pass  an 
environmental  audit  statute  inhibiting 
LIKQ's  ability  to  penalize  violators. 


Response:  Neither  CWA  $  402  nor  40 
CFR  Part  123  require  that  state  law 
mandate  fninimnm  penalties  to  obtain 
NPDES  approval.  The  regulation  instead 
reqiures  that  states  possess  authority  to 
assess  dvil  penalties  of  at  least  $5,000 
per  day.  per  violaticm  and  criminal . 
penalties  of  at  least  $10,000  per-day,  per 
violatjon.  I.OBisiana  law  authohzes 
assessment  of  both  dvil  and  criminal 
penalties  exceeding  these  amounts.  See 
La.  R.S.  30:2025.  Post-approval  changes 
to  Louisiana  law,  if  any.  mil  be  subject 
to  review  by  EPA  (in  accordance  with 
40  CFR  §  123.62).  If  any  chmges  render 
the  LPDES  program  noncompliant  with 
federal  requirements.  EPA  may 
withdraw  program  approval  in 
accordance  with  40  CFR  $  123.63. 

7.  Comment  Summary:  Some 
conunenters  contended  LDEQ  must 
have  the  Permits  Compliance  System 
(PCS)  in  place  before  EPA  approves  the 
LPDES  program. 

Response:  40  CFR  Part  123.26(e)(1) 
requir9s  states  to  maintain  a 
"comprehensive  inventory  of  aill  sources 
covered  by  NPDES  permits  and  a 
schedule  of  reports  required  to  be 
submitted  by  permittees  te  the  State 
agency."  EPA  strongly  encourages  states, 
to  use  the  PCS  system  for  compliance 
Mdth  this  requirement.  LDEQ  is 
cuneptly  connected  to  PCS  and  EPA  is 
actively  training  LDEQ  staff  in  its  use. 

8.  Comment  Summary:  One 
conunenter  suggested  EPA  should  not 
approve  the  LPDES  program  until  it 
revises  its  own  system  of  determining 
significant  noncompliance  (SNC)  and 
penalty  assessment.  The  commenter 
apparently  believes  EPA's  present 
system  precludes  assessment  of 
p«jalties  for  more  than  one  day's 
violation  of  a  daily  mwYiTnnm 
limitation. 

Response:  Nothing  in  its  cturent 
system  precludes  EPA  from  seeking 
penalties  for  each  day  a  daily  mavjinnni 
effluent  limitation  is  exceeded.  As 
pointed  out  in  a  recent  General 
Accounting  Office  report,  however, 
EPA's  existing  compliance  tracking 
.  system  does  not  take  such  violations 
into  proper  account  in  targeting 
enforcement  actions  against  fedlities  in 
SNC  and  the  Agency  is  thus  expanding 
its  systemic  definition  of  SNC  to  better 
address  such  violations.  That  EPA  is 
updating  and  improving  its  own 
enforcement  system,  however,  has  no 
bearing  on  whether  (a  not  it  should 
approve  the  LPDES  program.  The  MOA 
between  EPA  and  LDEQ  commits  LDEQ 
to  address  SNC  in  a  timely  manner.  If 
EPA's  definition  of  SNC  is  expanded, 
thrae  will  simply  be  more  fadlities  in 
SNC  for  EPA  and  LDEQ  to  address. 


9.  Comment  Summary:  Some 
conunenters  claimed  EPA  has 
inappropriately  waived  its  right  to 
oversight  review  of  many  of^t  State's 
permitting  actions. 

Response:  CWA  §  402(e)  authorizes 
EPA  to  waive  oversight  review  of  state 
permit  actions  on  categories  of  point 
sources,  thus  allowing  the  Agency  to 
concentrate  its  oversight  resources  on 
actions  which  may  have  the  greatest 
effect  on  water  quality  or  in  t^ch  there 
is  a  paramount  federal  interest.  These 
"must  review"  categories  of  disdiarges 
are  generally  described  at  40  CFR  §  123< 
24(d).  hi  the  MOA  with  LI^Q,  EPA  has 
retained  its  oversight  of  those  categories 
and  added  to  them,  requiring  that  LDEQ 
submit  proposals  to  permit  discharges 
from  sanitary  sewer  overflows, 
discharges  from  munidpal  separate 
storm  sewers,  discharges  which  may 
adversely  affect  endangered  or 
threatened  spedes,  and  discharges 
which  may  adversely  affect  historic 
sites.  In  addition,  EPA  has  retained  its 
right  to  add  to  the  classes  of  permitting 
actions  it  will  review  and  to  require 
review,  on  a  case-by-case  basis,  of 
permits  for  which  it  has  waived  review. 

10.  Comment  Summary:  Some 
conunenters  contended  EPA  should 
retain  jiuisdiction  over  all  permits  for  ' 
which  appUcations  are  currently 
pending. 

Response:  Pursuant  to  CWA  §  402(c) 
and  40  CFR  §  124.15(a),  EPA  may  not 
unilaterally  retain  jurisidiction  over 
NPDES  permits  for  M^ch  it  has  not  yet 
issued  a  final  permit  dedsicm  in 
accordance  with  40  CFR  §  124.15.  See 
generally  Central  Hudson  Gas  &■  Electric 
Corp.  V.  U.S.  EPA.  587  F.2d  549  (2d  Or. 
1978).  To  render  programmatic 
transition  more  effident  and  less 
confusing  for  permit  applicants  and  the 
public.  EPA  and  LDEQ  have  agreed  that 
EPA  will  retain  jurisdictitm  over 
permitting  actions  it  has  already 
proposed.  The  far  broader  jurisdictional 
retention  suggested  by  the  conunenters 
would  extend  the  transition  period 
indefinitely  and  thus  indefinitely  delay 
the  benefits  of  program  authorization. 
Therefore,  all  permit  applications  which 
were  submitted  to  EPA  (except  for  those 
designated  in  Scope  of  the  LPDES 
program  part  A.5.  above)  will  be 
transferred  within  30  days  to  the  State 
for  permitting  action. 

11.  Comment  Summary:  Some 
conunenters  claimed  that  EPA  should 
not  approve  LDEQ's  use  of  general 
permits  or  should  restrid  it  to  instances 
in  wdiich  EPA  has  already  issued 
general  permits.  They  expressed 
concern  that  general  permits  allow 
permit  cover^e  for  discharges  without 
pubUc  notice  or  review.  They  also 
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claimed  such  general  permits  may  not 
include  monitoring  or  reporting 
requirements,  depriving  the  public  of 
access  to  effluent  data.  Other 
commenters  supported  LDEQ's  use  of 
general  permits  as  a  streamlining 
mechanism  for  both  LDEQ  and 
dischargers. 

Response:  EPA  agrees  that  regulation 
of  large  numbers  of  similar  discharges, 
for  which  similar  effluent  limitations 
are  appropriate,  is  often  more  efficient 
with  general  permits.  See  generally  40 
CFR  §  122.28.  Although  LDEQ  and  EPA 
procedures  for  developing  general 
permits  are  different,  LDEQ's 
procedures  provide  for  equivalent 
public  notice  and  review.  When  it 
proposes  general  permits,  LDEQ 
provides  notice  to  interested  parties  on 
mailing  lists  and  in  newspapers  of 
general  circulation  throughout  the  State, 
soliciting  comments  on  those  proposals. 
Copies  of  draft  general  permits  and  fact 
sheets  are  available  for  public  review  in 
the  same  manner  as  for  individiial 
permits.  Louisiana  Administrative  Code 
(LJ^.C.)  33JX.2369  requires  that  all 
LPDES  permits,  including  general 
permits,  impose  monitoring  and 
reporting  requirements  as  needed  to 
assure  compliance  with  permit 
conditions.  Discharge  monitoring 
reports  submitted  to  LDEQ  by  general 
permittees  will  be  maintained  in 
individual  facility  files  which  are  . 
available  for  public  review. 

12.  Comment  Summary.  Some 
commenters  claim  LDEQ  has  authority 
to  grant  broader  variances  than  allowed 
by  40  CFR  S  124.62. 

Response:  LDEQ's  authority  to  grant 
variances  to  LPDES  program 
requirements  is  not  broader  than  EPA's 
corresponding  NPDES  authority.  The 
Louisiana  Attorney  General  (AG)  has 
explained  in  the  AG's  Statement  that  the 
words  "as  appropriate"  in  the  law 
which  gives  LDEQ  the  authority  to  grant 
variances  (U.  R.S.  30:2074(B)(4)]  does 
not  allow  for  variances  which  would  not 
be  allowed  by  the  CWA.  Tliis  statement 
by  the  AG  is  consistent  with  Loiusiana 
regulation  L.A.C.  33.IX.2317(A)  which 
prohibits  LDEQ  from  granting  variances 
"which  under  federal  law  may  only  be 
granted  by  EPA";  and  L.A.C. 
33.DL2317(A)  which  prohibits  issuance 
of  permits  "when  the  conditions  of  the 
pennit  do  not  provide  for  compliance 
with  the  applicable  requirements  of  the 
CWA*  *  ""This  would  also  be  a 
violation  of  the  EPA/LDEQ  MOA. 

13.  Comment  Summary:  Some 
commenters  expressed  concern  that 
LPDES  program  approval  would 
eliminate  environmental  protection 
afforded  by  the  Natitmal  Environmental 
Policy  Act  (NEPA)  and  the  Endangered 


Species  Act  (ESA).  They  requested  that 
EPA  not  approve  the  LPDES  program 
until  the  State  adopts  equivalent 
statutes.  Others  claimed  the  LPDES 
program  would  provide  equivalent 
protection  as  a  result  of  the  Louisiaha 
Supreme  Court's  decision  in  Save 
Ourselves,  Inc.  v.  Louisiana 
Environmental  Control  Commission, 
452  So.2d  1152  (La.  1984)  and  the  EPA/ 
LDEQ  MOA. 

Response:  Because  state  permit 
actions  under  EPA-approved  programs 
are  not  federal  actions,  neither  NEPA 
nor  ESA  apply  to  them.  See,  e.g., 
Chesapeake  Bay  Foundation  v.  United 
States,  453  F.Supp.  122  (E.D.  Va.  1978). 
Nor  does  CWA  or  40  CFR.  Part  123 
require  that  states  adopt  equivalent 
statutes  to  obtain  NPDES  program 
approval.  EPA's  approval  of  state 
WDES  programs  is  itself  moreover 
excluded  from  NEPA  requirements  by 
CWA  §  511(c)(1).  Although  it  is  thus 
immaterial  to  its  program  approval 
decision,  EPA  Region  6  hopes  the  Save 
Ourselves  decision  provides  a  degree  of 
environmental  protection  comparable  to 
NEPA's.  but  believes  it  may  be  too  early 
to  tell. 

In  Save  Ourselves,  the  Louisiana 
Supreme  Court  reversed  a  hazardous 
waste  permit  decision  of  the  Louisiana 
Enviroimiental  Control  Commission  (an 
LDEQ  predecessor),  finding  the 
Commission  had  failed  to  explain  or 
document  its  decisions  on  issues  raised 
by  public  commenters.  The  Court's 
decision  was  based  in  part  on  a  public 
trust  doctrine  established  by  the  Natural 
Resources  Article  of  the  Louisiana 
Constitution.  At  452  So.2d  1156-57,  the 
Court  stated: 

The  Constitutional  standard  requires 
environmental  protection  "insofar  as  possible 
and  consistent  with  the  health,  safety,  and 
weUue  of  the  people."  La.  Const,  art  DC  $  1. 
This  is  a  rule  of  reasonableness  which 
requires  an  agency  or  official,  before  grantiiig 
approval  of  a  proposed  action  affecting  the 
environment,  to  detennine  that  adverse 
impacts  have  been  minimized  or  avoided  as 
much  as  possible  consistently  with  the 
public  welfare.  Thus,  the  constitutioc  does 
not  establish  environmental  protection  as  an 
exclusive  goal,  but  requires  a  balancing 

Srocess  in  which  environmental  costs  and 
Bnefits  must  be  given  full  and  careful 
consideration  along  with  economic,  social 
and  other  £Bctors. 

Because  the  Court's  decision  was  also 
grounded  in  provisions  of  Louisiana 
statutory  law,  some  may  interpret  its 
public  trust  doctrine  discussion  as 
nonprecedential  dictum.  Others  may 
read  the  Save  Ourselves  case  as 
authorizing  or  requiring  LDEQ  to 
consider  a  broader  range  of 
environmental  issues  in  permit  actions 
than  are  specifically  eiunmpassed  by  its 


permit  regulations.  Under  the  latter 
reading,  die  decision's  effiact  oa  the 
development  of  Louisiana 
environmental  law  may  be  considered 
comparable  to  the  effect  of  Calvert  Cliff's 
Coordinating  Committee  v.  U.S.  Atomic 
Energy  Commission,  449  F.2d  1109 
(D.C.  Or.  1971)  on  development  of 
federal  NEPA  ftihsprudence.  Recent 
Louisiana  judicial  decisions  have 
referenced  the  pubUc  tnist  doctrine  of 
Save  Ourselves,  but  none  have  yet 
provided  clear  direction  on  LDEQ's 
authority  to  consider  or  act  in  response 
to  environmental  issues  not  otherwise 
addressed  by  its  regulations.  See,  e.g..  In 
the  matter  of  Cytec  Industries,  Iik.,  94 
1693  (U.  App.  1st  Or.  02/23/96).  672 
So.2d  179. 

Regardless  of  the  scope  of  LDEQ 
authority,  however,  it  appears  the 
public  trust  doctrine  imposes  no 
specific  "action  forcing"  mechanism    . 
equivalent  to  NEPA's  environmental 
impact  statement  requirement  and  thus 
does  not  assure  LDEQ  will  ferret  out 
unforeseen  issues  not  otherwise 
addressed  by  requirements  specific  to 
its  various  programs.  To  obtain  LDEQ 
consideration  of  specific  enviroomental 
problems  and  potential  alternatives  in 
LPDES  permit  actions,  interested  parties 
would  thus  be  well  advised  to  raise 
their  concerns  and  suggest  specific 
alternatives  in  comments  submitted  for 
LDEQ's  administrative  record  in  those 
actions. 

EPA's  approval  of  the  LPDES  program 
should  not  diminish  the  federal 
protecticm  ESA  affords  threatened  and 
endangered  species.  Because  Louisiana 
law  does  not  specifically  require  LDEQ 
to  provide  the  same  protection,  EPA  and 
LDEQ  have  developed  procedures,  in 
consultation  with  die  U.S.  Fish  k 
Wildlife  Service  and  National  Marine 
Fisheries  Service,  to  assure  program 
approval  is  unlikely  to  adversely  affect 
listed  species  or  critical  habitat.  See 
Consultation  Agreements  Nos.  1  and  2, 
Section  C,  Scope  of  the  LPDES  Program, 
above.  Region  6  anticipates  that  LDEQ 
and  the  appropriate  ServiceCs)  will 
usually  avoid  such  harm  without  the 
need  for  EPA  intervention,  but  will  not 
hesitate  to  use  its  oversight  authority  to 
provide  protection  due  imder  ESA. 

14.  Comment  Summary:  Some 
commenters  urge  EPA  not  to  approve 
the  LPDES  program  because  the 
protection  now  provided  by  the 
National  Historic  Preservation  Act 
(NHPA)  to  historic  sites  would  be 
altered.  These  commenters  claimed  the 
procedures  outlined  in  the  EPA/LDEQ 
MOA  and  associated  considtation 
agreements  are  insufficient  protection 
for  historic  properties  in  Louisiana. 
These  commenters  additionally  express 
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the  opinion  ttiat  EPA  is  responsible  U« 
making  detetminadons  of  "affect"  in 
consultation  with  the  State  Historic 
Preservation  Officer  (SHPO)  on  all 
pennits  issued  by  the  authorized 
program  (citttig  the  1992  Congressional 
redefinition  of  "undertaking").  They 
viewed  the  MOA  provisions  on 
consultations  between  LDEQ,  the  SHPO, 
and  EPA  Region  6  as  an  unauthorized 
attempt  to  evade  the  procedural 
requirements  of  the  consultation 
regulations  under  Section  106  of  the 
NHPA. 

Response:  ^A  Region  6  agrees  that 
the  1992  amendments  to  the  NHPA 
revised  the  statutory  definition  of 
"undertaking'  for  purposes  of  the 
section  106  consiiltation  process. 
However,  the  Advisory  Council  on 
Historic  Preservation  has  not  yet 
amended  its  implementing  regulations 
to  interpret  the  efiiect  of  that  statutory 
change.  In  consultation  with  the  SHPO 
on  LPDES  prt^gram  approval,  the  Region 
and  LDEQ  have  thus  developed 
procedures  ftx  protecting  historic 
properties,  as  dociunented  in 
agreements  among  EPA  Region  6,  LDEQ, 
and  the  SHPO.  Under  those  procedures, 
the  Region  and  SHPO  agree  that  LPDES 
program  approval  will  have  no  effect  on 
historic  properties.  When  the  Advisory 
Council  promulgates  regulations 
implementing  the  1992  NHPA 
amendment,  it  may  be  necessary  to 
reAdew  the  precedures/agreements  and 
possibly  amend  them. 

In  view  of  the  agreements  among 
Region  6.  LDEQ,  and  the  SHPO,  Region 
6  does  not  agree  with  the  commenters' 
suggestion  th^  EPA  must  itself  consult 
each  time  LDBQ  proposes  action  on  an 
LPDES  permit  application.  Even  as 
federal  NPDES  permit  actions,  many  of 
those  proposals  (e.g.,  most  permit 
renewals)  would  have  no  potential  - 
adverse  effect  on  historic  properties; 
and  LDEQ  may  tailor  others  to  avoid 
such  potential  effects  after  coordination 
with  the  SHPO  under  the  outlined 
procediu^.  If  LDEQ,  the  SHPO,  or  the 
Advisory  Council  requests  its  assistance 
to  resolve  issues  concerning  adverse 
eSscts  to  suchi  properties.  H>A  Region  6 
will  consult  a»d,  when  appropriate,  use 
its  program  oversight  authority  to 
resolve  potential  adverse  effects  to 
historic  properties. 

15.  Ckymmei^t  Summary:  Some 
commenters  opposed  approval  of  the 
LPDES  program  on  "environmental 
justice"  grounds,  contending  that  LDEQ 
may  issue  permits  to  facilities  in 
economically  depressed  areas  or  areas 
primarily  populated  by  minorities, 
while  denying,  permits  or  requiring 
more  stringentj  limitations  in  more 
affluent  neighlk*rhoods.  They  request 


that  EPA  Region  6  withhold  approval  of 
the  LPDES  program  until  an  ongoing 
investigation  by  EPA's  Office  of  Qvil 
Ridits  is  completed. 

nesponse:  EPA  is  not  at  this  time 
investigating  any  dvil  rights  violations 
by  LDEQ.  EPA  headquarters  is 
reviewing  a  complaint  to  determine  if 
that  complaint  meets  the  criteria  for  an 
investigation.  Both  EPA  and  LDEQ  are 
firmly  committed  to  environmental 
justice  and  will  work  together  to  address 
it  in  permitting  actions.  Current  EPA 
regulations  provide  little  room  for 
consideration  of  such  factors  in  NPDES 
permitting  (except  in  EPA's  permitting 
actions  involving  "new  sources"  to 
which  NEPA  appUes).  Possibly,  the 
Louisiana  public  trust  doctrine  (see 
response  nimiber  13)  provides  LDEQ 
greater  abihty  to  respond  to 
environmental  justice  concerns  than 
EPA  possesses. 

16.  Comment  Summary:  Commenters 
both  supporting  and  opposing  program 
approval  encouraged  EPA  to  review 
LDEQ's  new  rules  for  protecting 
confidential  business  information  for 
conformity  with  federal  requirements. 
Some  expressed  concern  the  rules  might 
inhibit  citizen  access  to  information 
necessary  to  effective  public 
participation  in  the  LPDES  program. 

Response:  Like  CWA  §  aoafbLLa.  R.S. 
30:2074  (D)  provides  trade  secrecy 
protection  for  confidential  business 
information  submitted  to  LDEQ,  but 
contains  an  "effluent  data"  exclusion 
for  information  relating  to  discharges. 
Both  federal  and  Louisiana  statutes  thus 
strike  a  balance  between  protection  of 
competitive  business  interests  and  of 
the  public's  right  to  participate  in 
important  governmental  decisions  of 
pubUc  effect.  LDEQ's  nevy  rules  [L.A.C. 
33:LChapter  5),  are  functionally 
equivalent  to  EPA's  (40  CFR  Part  2, 
Subpart  B),  as  they  both  rely  on  similar 
procedures  and  substantive  elements  for 
evaluating  business  confidentiality 
claims.  LDEQ's  regulations  do  not 
define  "effluent  data,"  but  there  is  little 
reason  to  believe  LDEQ  and  EPA  would 
reach  different  decisions  on  public 
access  to  information  given  the  common 
purpose  of  the  federal  and  State 
statutory  exclusions,  i.e.,  promoting 
public  participation  in  permitting  and 
enforcement  actions.  It  is  more  lively 
EPA's  regulatory  interpretation  (at  40 
CFR  §  2.302(a)(2)l  would  be  accorded 
persuasive  weight  in  State 
confidentiality  pitx»edings.  Louisiana's 
regulations  also  provide  confidential 
treatment  to  docixments  in  investigatory 
files  if  necessary  to  "prevent 
unpairment  of  an  ongoing  investigation 
or  prejudice  to  the  final  decision 
reganhng  a  violation."  L.A.Q 


33:L501(1).  This  regulation  appears 
comparable  to  5  U.S.C.  §  552^)[7)[A) 
and  40  CFR  S  2.118(a)(7)(i)(A),  allowing 
LDEQ  to  avoid  disclosure  of  sensitive 
information,  e.g.,  privileged 
prededsional  staff  recommendations  at 
evaluations,  to  the  targets  of  potential  or 
proposed  enforcement  actions.  It  may 
not,  consistent  with  the  intent 
underlying  La.  R.S.  30:2074(D),  be 
applied  to  the  objective  effluent  data 
necessary  to  establish  a  violation  in 
enforcement  proceedings.  Although  the 
public  may  have  to  obtain  independent 
analysis  of  such  data  (instead  of  relying 
on  written  LDEQ  evaluations)  to 
efiiectively  participate  in  enforcement 
proceedings,  that  burden  is  consistent 
with  EPA's  own  regulations  and 
practices. 

1 7.  Comment  Summary:  Some 
commenters  opposed  program  approval 
on  the  basis  of  claims  that  LDEQ 
copying  charges  unduly  inhibit  access 
to  public  information  needed  for 
effective  pubUc  participation  in  the 
LPDES  program.  They  claimed  the  State 
should  provide  copies  of  public  records 
fiee  of  charge,  consistent  with  EPA 
practices.  Others  claimed  U^Q  does 
not  respond  to  requests  fca  public 
information. 

Response:  Although  the  federal 
Freedom  of  Infc»mation  Act  and  EPA 
regulations  allow  it  to  provide 
document  copies  at  reduced  or  no 
charge  to  pubUc  interest  requestors, 
neither  CWA  nor  EPA's  regulations 
impose  such  a  requirement  on  states 
with  approved  NPDES  programs.  Unless 
state  information  access  practices 
frustrate  the  mandate  of  CWA  §  101(e) 
or  conflict  with  controlling  EPA 
regulations,  they  provide  no  reason  for 
disapproval  of  a  state  program. 
Louisiana's  practices  are  consistent  with 
that  mandate  and  with  EPA's 
regulations.  Consistent  with  40  CFR 
§  124.10(d),  for  instance,  LDEQ  notices 
of  proposed  permitting  actions  provide 
the  name,  address,  and  phone  niunber 
of  the  person  from  whom  a  copy  of  the 
draft  permit,  &ct  sheet  or  statement  of 
basis,  and  application  may  be  obtained. 
Charges  LDEQ  assesses  reflect  its  cost 
for  providing  the  requested  dociiments 
and  should  not  greatly  inhibit  public 
access.  Even  citizens  unable  to  pay  the 
indigent  rate  of  5  cents  a  page  copy  cost 
may  freely  examine  such  information  at 
LDEQ  offices  during  normal  business 
hours,  taking  notes  or  rendering  hand- 
written copies.  Additionally,  LDEQ  ho 
longer  charges  those  who  use  personal 
copiers  in  such  onsite  examinations. 
Commenters  claiming  LDEQ  has  been 
nonresponsive  to  information  requests 
provided  no  specific  examples.  EPA 
Region  6  notes  that  La.  R.S.  44:35 
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provides  for  expedited  judicial  review 
of  a  Loiiisiana  agency's  feiliire  to- 
produce  requested  records  and 
authorizes  award  of  reasonable 
attorney's  fees  for  prevailing  parties. 

18.  Comment  Summary:  Some 
commenters  contended  EPA  should 
disapprove  the  LfDES  program  for 
inconsistency  with  CWA  §  402(b)(3), 
which  requires  that  states  provide 
opportunity  for  public  hearing  before 
permit  issuance.  The  commenters 
pointed  out  that  L.A.C.  33:IX.2419 
requires  that  LDCQ  provide  a  hearing 
only  if  it  finds  "a  significant  degree  of 
puUic  interest"  in  a  permit  action;  and 
claim  such  a  provision  is  insufficient  for 
compliance  with  the  statute's  mandate. 

Response:  TTie  statute  requires  only 
an  "opportunity"  for  public  hearing;  it 
does  not  require  that  a  hearing  be 
convened  merely  because  there  is  a 
single  request.  The  minimum 
requirements  for  providing  such 
opportunity  are  reflected  by  40  CFR 
§  124.12(a)  (i.e.  when  tiiere  is  sufficient 
public  interest  or  at  the  discretion  of  the 
Director).  L.A.C.  33:IX.2419  is  almost  a 
verbatim  copy  of  that  federal  regulation. 

19.  Comment  Summary:  Some 
commenters  claimed  the  Program 
Description's  explanation  of  the  judicial 
review  process  on  LDEQ  permitting 
decisions  was  inadequate  and 
misleading.  They  claimed  an  appUcant's 
request  for  de  novo  review  pursuant  to 
La.  R.S.  30:2024(A)  would  result  in  the 
Nineteenth  Judicial  District  Court 
rendering  final  permit  decisions 
independent  of  LDEQ.  They  also 
claimed  this  was  unfair  inasmuch  as 
citizens  adversely  affected  by  permit 
actions  were  limited  to  seeking  judicial 
review  under  La.  R.S.  30:2024(C){1)  in 
which  the  review  is  normally  limited  to 
the  administrative  record. 

Response:  These  commenters  appear 
to  confuse  the  standard  of  review  with 
scope  of  review  under  La.  R.S. 
30:2024(C).  As  explained  in  the  Program 
Description,  controlling  State 
jurisprudence  limits  the  scope  of 
judicial  review  tmder  that  provision  to 
LDEQ's  decision  (or  indecision)  on 
whether  to  grant  an  adjudicatory 
hearing  requested  under  LRS 
30:2024(A);  the  merits  of  LDEQ's  permit 
decisions  are  not  subject  to  review  in 
such  proceedings.  See  In  the  matter  of 
Carline  Tank  Services,  Inc.,  623  So.2d 
669  (La.  App.  1st  Cir.  1993).  The  de 
novo  (i.e.,  new  evidence)  review 
standard  prestunably  allows  LDEQ  to 
interpose  reasons  for  denying  a  hearing 
which  do  not  appear  on  the 
administrative  record  when,  for 
instance,  it  has  rendered  no  formal 
decision  within  the  30  days  provided  by 
the  statute. 


The  commenters  claim  Pardue  v. 
Stevens,  558  So.2d  1149  (La.  App.  1st 
Cir.  1989)  shows  that  Louisiana  law 
allows  a  reviewing  coiul  to  "issue  its 
own  permits"  following  de  novo  review. 
Pardue  involved  review  of  a  Coastal  Use 
Permit  under  La.  R.S.  49:213.16(F).  a 
statute  which  does  not  apply  to  the 
LPDES  program.  Indeed,  Louisiana's 
legislature  has  specifically  excluded  the 
LPDES  program  from  a  similar  State 
statutory  provision  which  would 
otherwise  allow  judicial  issuance  of 
permits  in  "show  cause"  proceedings. 
See  La.  R.S.  49:962.1(D).  It  is  difficult  to 
imagine  a  clearer  manifestation  of 
legislative  intent  that  the  judiciary  is  not 
to  "issue"  LPDES  permits. 

Simply  stated,  the  State  court  reviews 
LDEQ's  decision  to  grant  a  hearing,  not 
the  conditions  or  requirements  of  the 
final  permit  under  consideration.  The 
only  issue  on  which  de  novo  review  is 
allowed  is  whether  LDEQ  should  have 
granted  a  permit  appUcant's  request  for 
adjudication.  Following  such  review, 
the  court  will  presumably  either  find  no 
hearing  was  required  or  remand  the 
matter  for  adjudication.  "Aggrieved 
parties,"  whether  permit  applicants  or 
citizens  with  potentially  affected 
aesthetic  or  recreational  interests,  may 
obtain  judicial  review  of  final  decisions 
on  LPDES  permit  terms  only  in 
accordance  with  La.  R.S.  30:2024(C)(1), 
which  provides  for  sujnmary  review  in 
accordance  with  La.  R.S.  49:964,  i.e.,  on 
the  administrative  record.  See  generally 
In  the  Matter  of  Recovery  I,  Inc..  635 
So.2d  690  (La.  App.  1st  Cir.  1994);  In 
the  matter  of  Carline  Tank  Services, 
supra. 

20.  Comment  Summary:  Some 
commenters  requested  that  EPA 
disapprove  the  State's  program 
submission  until  the  State  enacts  a 
statute  providing  for  State  court 
jurisdiction  over  citizen  suits  equivalent 
to  federal  district  court  jurisdiction 
under  CWA  §  505.  These  commenters 
were  concerned  that,  imder  La.  R.S. 
30:2026,  LDEQ  could  preempt  State 
court  jurisdiction  over  a  citizen  suit  by 
issuing  a  compliance  order  and 
requested  EPA  "reassiuance"  that  CWA 
§  505  would  continue  to  apply  in 
Louisjpna.  

Response:  Neither  CWA  nor  40  CFR 
Part  123  requires- that  a  state  provide  its 
courts  with  jurisdiction  over  citizen 
suits  to  obtain  EPA  approval  of  its 
NPDES  program.  La.  R.S.  30:2026, 
however,  provides  such  jurisdiction  in 
Louisiana.  That  State  statute  is 
comparable  to  CWA  §  505,  but  differs  in 
several  respects,  one  of  which  appears 
to  be  the  basis  for  the  comment.  In 
contrast  to  corresponding  CWA 
provisions,  the  Louisiana  statute 


prohibits  citizen  suits  if,  within  30  days 
ofnotice,  die  alleged  violator  "is*  *  * 
under  any  order  issued  *  *  *  to  enforce 
any  provision  of  this  Subtitle."  La.  R.S. 
30:2026(BK3)(a). 

EPA  approval  of  a  State  NPDES 
program  does  not  divest  the  federal 
courts  of  jurisdiction  over  citizen  suits 
under  CWA  §  505.  Pursuant  to  CWA 
§  309{g)(6)(A){ii),  however,  state 
proceedings  "comparable  to"  EPA 
administrative  penalty  assessments 
preempt  subsequent  penalty  actions, 
including  actions  under  CWA  §  505,  for 
the  same  violations.  EPA  does  not 
believe  that  non-pimitive  compliance 
orders  issued  by  state  agencies  are 
comparable  to  EPA  administrative 
penalty  actions  under  CWA  §  309(g). 
The  federal  courts,  however,  have 
reached  differing  conclusions  on  that 
issue.  Compare  Citizens  for  a  Better 
Environment  v.  Union  Oil  Co.  of 
California.  83  F.3d  1111  {9th  Cir.  1996) 
with  North  6-  South  Rivers  Watershed 
Ass'n  V.  Scituate.  949  F.2d  552  (1«  Cir. 
1991). 

21.  Comment  Summary:  Some 

commenters  submitted  a  petition  raising 
concerns  on  alleged  pollution  from 
Himt  Correctional  Center  and  the 
Louisiana  Correctional  Institute  for 
Women.  The  petition  urged  public 
officials  to  bring  these  facihties  into 
compliance. 

Response:  The  petition  raises  no 
issues  of  direct  relevance  to  EPA's 
program  approval  decision.  EPA  has 
recently  received  a  notice  of  intent  to 
file  suit  against  these  State  correctional 
facihties  from  Sierra  Club  Legal  Defense 
Fund.  EPA  is  currently  discussing  the 
matter  with  LDEQ  and  the  Louisiana 
Department  of  Corrections. 

22.  Comment  Summary:  Some 
commenters  supporting  LPDES  program 
approval  noted  that  it  is  both 
inconvenient  and  expensive  to  obtain 
permits  for  surface  water  discharges 
from  two  separate  agencies.  They 
claimed  that  program  oversight  is  a 
more  appropriate  role  for  EPA  and  that 
EPA  retains  the  right  to  withdraw  the 
program  if  LDEQ  does  not  implement  it 
appropriately. 

Response:  "It  is  the  poUcy  of  Congress 
that  the  States  •  *  *  implement  the 
ptermit  programs  under  sections  402  and 
404  of  this  (Qean  Water]  Act."  CWA 
§  101(b).  Today's  program  approval  is 
also  consistent  with  that  policy  and 
with  the  goal  of  preventing  "needless 
dupUcation  of  paperwoA"  xmder  CWA 
§101(0. 
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Other  Federal  Statutes 

A.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

Under  5  uis.C.  801(a)(lHA)  as  added 
by  the  Small.fiusiness  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  (ep<Ht  containing  this  rule 
and  other  reduired  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  thja  General  Accounting 
Office  prior  tt)  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  ^le"  as  defined  by  5 
U.S.C.  804(2). 

B.  Regulator^  Flexibility  Act 

After  revie>v  of  the  fects  presented  in 
this  dociuneift,  I  her^y  certify, 
piusuant  to  t^ie  provisions  of  5  U.S.C 
605(b),  that  tkis  authorization  will  not 
have  a  signifiicant  impact  on  a 
substantial  niunber  of  small  entities. 
The  approve^  of  the  Louisiana  NPDES 
permit  program  merely  transfers 
responsibilities  for  administration  of  the 
NPDES  permit  program  from  Federal  to 
State  government.  This  change  will 
allow  small  etitities  more  convenient 
access  to  the  regulatory  process. 

I  hereby  authorize  the  LPDES  program 
in  accordance  with  40  CFR  part  123. 

Dated:  August  27, 1996. 
Jan*  N.  Saginaw, 
Regional  Administrator. 
[FR  Doc.  96-23067  Filed  9-10-96;  8:45  amj 
BILUNQOOOe 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[CO  Docket  No.  92-237;  DA  9»-14«6I 

FCC  Eatabllaliee  Nortti  American 
NumtMring  Council  Adviaory 
Committee,  Afmouncea  Memtiera  and 
Seta  InHiai  Meeting  Date 

AQBICY:  Federal  Communications 
Commission. 

ACTKM:  Notic^. 

— < _ — 

SUMMARY:  On  September  5, 1996.  the 
Commission  released  a  public  notice 
announcing  the  establishment  of  the 
North  Americ^  Numbering  Council 
(NANC)  as  a  I<ederal  Advisory 
Committee  and  announcing  the 
members  of  the  committee  and  the 
committee's  fist  meeting  on  October  1, 
1996.  The  int«ided  effect  of  this  action 
is  to  make  the  public  aware  of  the 
NANC's  establishment,  members  and 
first  meedng.  j 

FOR  FURTHER  INFORMATION  CONTACT: 
Marian  Gordon,  Designated  Federal 
Official  of  the  North  American 


Numbering  Council,  (202)  41»-2337  or 
Mary  DeLuca,  Alternate  Designated 
Federal  Official  of  the  North  American 
Numbering  Council,  (202)  418-2334. 
The  address  for  both  is:  Network 
Services  Division.  Common  Carrier 
Bureau,  Federal  Communications 
Commission,  2000  M  Street,  NW,  Suite 
235,  Washington.  D.C.  20054.  The  fax 
number  for  both  is:  (202)  418-2345.  Hie 
TTY  number  for  both  is:  (202)  418- 
0484. 

SUPPLEMBfTARY  MFORMATION: 

Released:  September  5, 1996. 

The  Federal  Communications 
Conunission  (FCC)  has  established  the 
North  American  Numbering  Council 
(NANC  or  Council).  The  NANC  is 
established  under  the  provisions  of  the 
Federal  Advisory  Committee  Act.  5 
U.S.C,  App.  2  (1988)  (FACA). 

The  initial  Council  meeting  will  be 
held  on  Tuesday,  October  1. 1996,  at 
9:30  A.M.  EDT  at  the  Federal 
Communications  Conunission,  1919  M 
Street.  NW.,  Room  856.  Washington, 
D.C.  20554. 

On  July  13, 1995,  the  Commission 
adopted  a  new  model  for  administration 
of  the  North  American  Numbering  Plan 
(NAN?)  and  announced  the 
establishment  of  the  NANC.  See 
Administration  of  the  North  American 
Numbering  Plan,  CC  Docket  No.  92-237; 
60  FR  38737,  July  28.  1995;  Report  and 
Order,  11  FCC  Red  2588.  2591  (1995). 
The  NANP  is  the  basic  numbering 
scheme  for  the  telecommunications 
networks  located  in  Anguilla,  Antigua. 
Bahamas,  Barbados,  Bermuda,  British 
Virgin  Islands,  Canada,  Cayman  Islands, 
Dominica.  Dominican  Republic, 
Grenada,  Jamaica,  Montserrat,  St.  Kitts  * 
Nevis,  St.  Lucia,  St.  Vincent,  Turks  & 
Caicos  Islands,  Trinidad  &  Tobago,  and 
the  United  States  (including  Puerto 
Rico,  the  U.S.  Virgin  Islands,  Guam  and 
the  Commonwealth  of  the  Northern 
Mariana  Islands).  The  new  model  is 
guided  by  several  principles,  including 
maintaining  and  fostering  an  integrated 
approach  to  number  administration 
throughout  portions  of  North  America 
and  providing  a  structure  for  number 
administration  that  is  impartial  and  pro- 
competitive.  The  NANC  will  adviM  the 
Commission  on  numbering  issues  (such 
as  number  portability  implementation), 
select  and  guide  a  neutral  NANP 
Administrator,  apply  Commission 
policy  to  resolve  issues  arising  in  the 
administration  of  the  NANP,  and 
conduct  initial  dispute  resolution.  The 
NANP  Administrator  will  process 
number  resource  applications  and 
maintain  administrative  numbering 
databases.  Operational  details  and 
additional  activities  of  the  NANP 


Administrator  are  to  be  determined  by 
the  NANC  The  Commission,  with  other 
NANP  member  countries,  will  oversee 
the  NANC.  The  establishmoit  of  this 
Council  is  necessary  and  in  the  public 
interest.  In  carrying  out  its 
responsibilities,  the  Council  shall  assure 
that  NANP  administration  supports  the 
following  policy  objectives:  (1)  That  the 
NANP  facilitates  entry  into  the 
communications  marketplace  by  making 
numbering  resources  available  on  an 
efficient,  timely  basis  to 
communications  service  providers;  (2) 
that  the  NANP  does  not  unduly  fevor  or 
disfavor  any  particular  industry  segment 
or  group  of  consumers;  (3)  that  the 
NANP  gives  due  regsird  to  state  and 
local  interests;  (4)  that  the  NANP  does 
not  unduly  favor  one  technology  over 
another;  (5)  that  the  NANP  gives 
consumers  easy  access  to  the  public 
switched  telephone  network;  and  (6) 
that  the  NANP  ensure  that  the  interests 
of  all  NANP  member  countries  are 
addressed  fairly  and  efficiently, 
fostering  continued  integration  of  the 
NANP  across  NANP  member  countries. 

The  FCC  requested  nominations  for 
membership  on  the  NANC.  See  Public 
Notice  in  CC  Docket  No.  92-237,  DA 
95-1721,  60  FR  42158  (August  15. 
1995).  The  FCC  considered  all 
applications  and  nominations  for 
membership  filed  in  response  to  the 
Notice  and  selected  members  named  in 
the  list  attached  to  this  Public  Notice. 
Because  the  Council  includes 
representatives  from  every  sector  of  the 
telecommunications  industry,  as  well  as 
members  representing  NANP  member 
countries,  the  states,  and  consumers,  the 
Council's  membership  will  be  impartial 
and  well  balanced. 

This  meeting  will  be  open  to  members 
of  the  general  public.  The  FCC  will 
attempt  to  accommodate  as  many 
people  as  possible.  However, 
admittance  will  be  limited  to  the  seating 
available.  The  public  may  submit 
written  statements  to  the  Council.  The 
statements  must  be  submitted  two 
business  days  before  the  meeting  in 
which  the  commenter  desires  his/her 
comments  to  be  distributed.  In  addition, 
statements  at  the  meeting  by  parties  or 
entities  not  represented  on  the  Council 
will  be  permitted  to  the  extent  time 
permits.  Statements  will  be  limited  to 
five  minutes  in  length  by  any  one  party 
or  entity,  and  requests  to  make  such 
statements  to  the  Council  in  person 
must  be  received  two  business  days 
before  the  meeting  in  which  the 
commenter  desires  to  be  heard.  Requests, 
for  comment  opportunity,  and  written 
comments,  should  be  sent  to  Marian 
Gordon  or  Mary  DeLuca.  at  the  address 
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under  FOR  fURTHER  MTORMATION 
OONTACT  stated  above. 

Agenda:  The  planned  agenda  for  the 
first  meeting  is  as  follows: 

1.  Welcoming  Remarks 

2.  Introductions 

3.  NANC  Organizational  Protocols 

4.  NANC  Objectives  and  Tasks 

5.  Development  of  NANC  Work  Plan 

6.  Meeting  Summary/ Agenda  for  Next 
Meeting 

7.  Other  Business 

North  American  Numbering  Conndl 
Membership 

Designated  Federal  OCBdal— Marian 
Gordon 

Alternate  Designated  Federal  Official- 
Mary  DeLuca 

Voting  Manbers 

1.  Heather  Gold— ALTS 

2.  Raymond  Cline — American 
Petroleum  Institute 

3.  Brian  Deobald— AMSC 

4.  To  be  annotmced — APCC 

5.  EUwood  Kerkeslager— AT&T 

6.  Dennis  Hinkel — Cincinnati  Bell 

7.  Genevieve  Morelli — Comptel 

8.  Dr.  Brian  Fontes— CTIA 

9.  Richard  Murphy— Eastern  TeleLogic 
Corp. 

10.  To  be  announced — ^Frontier 

11.  Bernard  Harris— GTE 

12.  Susan  Drombetta — ^Matrixx 
Communications  (formerly  Scherer 
Com.) 

13.  Peter  Guggina— MQ 

14.  Brian  O'^ughnessy-^lobility 
Canada 

15.  Hon.  Julia  Johnson— NARUC 

16.  Hon.  Kenneth  McClure— NARUC 

17.  Paul  Jones— NCTA 

18.  Lawrence  Krevor — Nextel 

19.  Ray  Strassburger — Northern 
Telecom 

20.  Casimir  Skrzypczak— NYNEX 

21.  Anna  Miller — Omnipoint 

22.  Greg  Rise— OPASTCO 

23.  Marie  Golden— POA 

24.  Danley  Hubbard— SBC 
Communications 

25.  Michael  Robinson — Sprint  Spectrum 
(formerly  Sprint  Telecom.  Venture) 

26.  Jacques  Sarrazin — Stentor  Resource 
Centre 

27.  Kenneth  Shulman— Teleport 

28.  Dan  Bart— TIA 

29.  David  Whyte— Unitel 

30.  Paul  Hart— USTA 

Special  Members  (Non-Voting) 

1.  Susan  Miller— ATIS 

2.  Ron  Conners— Bellcore  (NANPA) 

3.  Larry  Irving — ^U.S.  NTIA 

4.  Vonya  McCann— U.S.  State 
Department 

Ex-Officio  Participants 

1.  Industry  Canada — Canada 


2.  To  be  aimounced— Caribbean 
Representatives 

3.  To  be  annoimoed— Bermuda 
Represmtative 

Federal  Commuiiicatloiu  Commiasion 

Goraldhw  A.  MatiM. 

Chief,  Network  Services  Dtvinon,  Common 

Carrier  Bureau. 

(FR  Doc.  96-23389  Filed  9-10-96;  8:45  am] 
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Sunshine  Act  Meeting;  FCC  To  Hold 
Open  Commission  Meeting  Thursday, 
September  12, 1996 

The  Federal  Communicatlona 
Commission  will  hold  an  Open  Meeting 
on  the  subjects  Usted  below  on 
Thursday,  September  12, 1996,  which  is 
scheduled  to  commence  at  9:30  a.m.,  in 
Room  856.  at  1919  M  Street,  NW., 
Washington,  DC 

Item  No.,  Bureau,  Subject 

1 — Office  of  General  Coimsel— Title: 
Implementation  of  Section  34(a)(1)  of 
the  PubUc  Utility  Holding  Company 
Act  of  1935,  as  added  by  Section  103 
of  the  Telecommunications  Act  of 
1996  (GC  Docket  No.  96-101). 
Siunmary:  The  Commission  wiU 
consider  rules  to  implement  Section 
103  of  the  Telecommimications  Act  of 
1996. 
2 — Office  of  Engineering  and 
Technology — Title:  Amendment  of 
Parts  2,  25  and  90  of  the 
Commission's  Rules  to  Allocate  the 
13.75-14.0  GHz  Band  to  the  Fixed- 
Satellite  Service  (ET  Docket  No.  96- 
20,  RM-8638).  Summary:  The 
Commission  will  ccmsider  the 
allocation  of  the  13.75-14.0  GHz  to 
the  fixed-satellite  (Earth-to-space) 
service. 

Additional  information  concerning 
this  meeting  may  be  obtained  from 
Audrey  Spivack  or  David  Fiske,  Office 
of  Public  Affairs,  telephone  niunbo' 
(202) 418-0500. 

Copies  of  materials  adopted  at  this 
meeting  can  be  purchased  from  the 
FCC's  duphcating  eontractor. 
International  Transcription  Services, 
Inc.  at  (202>  857-3800.  Audio  and  video 
tap>es  for  this  meeting  can  be  purchased 
from  Telspan  International  at  (301)  731- 
5355.  This  meeting  can  be  viewed  over 
George  Mason  University's  Capitol 
Connection.  For  information  on  this 
service  call  (703)  993-3100. 
Dated  September  5, 1996. 

Federal  Communications  Commissicm. 

William  F.  Caton.     - 

Acting  Secretary. 

(FR  Doc  96-23411  Filed  9-9-96;  2:44  pml 
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FEDERAL  DEPOSTTINSURANCE 
CORPORATION 

Affordable  Housing  Advisory  Board 


agency:  Federal  Deposit  hisuranoe 
Corporation  (FDIC). 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App..  announcement  is  hereby 
published  of  the  Affordable  Housing 
Advisory  Board  (AHAB)  meeting.  The 
meeting  is  open  to  the  public. 
DATES:  The  Federal  Deposit  Insurance 
Corporation,  Affordable  Housing 
Advisory  Board  will  hold  its  third 
meeting  on  Thursday,  September  26, 
1996  in  Boston,  Massachusetts,  from 
9:00  a.m.  to  12  Noon. 
ADDRESSES:  The  meeting  will  be  held  at 
the  following  location:  The  Federal 
Reserve  Bank  of  Boston,  New  England. 
Room  600  Atlantic  Avenue,  Fourth 
Floor.  Boston,  Massachusetts  02106. 
FOR  FURTHER  INFORMATION  contact: 
Danita  M.C.  Walker,  Committee 
Management  Officer,  Federal  Deposit 
Insurance  Corporation,  801  17th  Street, 
NW,  Room  736,  Washington,  D.C. 
20429,  (202)  416-4086. 
SUPPLEMENTARY  INFORMATION:  The  Board 
consists  of  the  Secretary  of  Housing  and 
Urban  Development  (HUD)  or  delegate; 
the  Chairperson  of  the  Board  of 
Directors  of  the  FDIC,  or  delegate;  the 
Chairperson  of  the  Oversight  Board,  or 
delegate;  four  persons  appointed  by  the 
General  Deputy  Assistant  Secretary  of 
HUD  who  represent  the  interests  of 
individuals  and  organizations  involved 
in  using  the  affordable  housing 
programs,  and  two  former  members  of 
the  Resolution  Trust  Corporations 
Regional  Advisory  Boards.  The  AHAB's 
original  charter  was  issued  March  9, 
1994,  and  a  re-charter  was  issued  on 
February  26,  1996. 

Agendas:  An  agenda  will  be  available 
at  the  meeting.  At  the  general  session, 
the  AHAB  will  have  a  presentation  on 
the  New  FDIC  Affordable  Housing 
Program,  Status  of  the  Monitoring  and 
CompUance  Program  and,  as 
presentation  of  the  FDIC  Foreclosure 
Prevention  Project.  The  AHAB  will 
develop  recommendations  at  the 
conclusion  of  the  Board  meeting.  The 
AHAB's  chairperson  or  its  Etelegated 
Federal  Officer  may  authorize  a  member 
or  members  of  the  public  to  address  the 
AHAB  during  the  public  forum  portion 
of  the  session. 

Statements:  Interested  persons  may 
submit,  in  writing,  data,  information  or 
views  on  the  issues  pending  before  die 
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Affordable  Housing  Advisory  Board 
prior  to  or  a|  the  general  session  of  the 
meeting.  Seating  for  the  public  is 
available  on  a  first-come  first-served 
basis. 

Dated:  September  9, 1996. 

DndU  M.C  Walker, 

Committee  A^inagenienf  Officer,  Federal 
Deposit  Insurance  Corporation. 

[FR  Doc.  96-23440  Filed  9-10-96;  8:45  am] 
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FEDERAL  llARrnME  COMMSSION 
Notice  of  A0reement(s)  RIed 

The  Fedeml  Maritime  CcHiunission 
hereby  gives  notice  of  the  filing  of  the 
following  a^«ement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington^  D.C.  Office  of  the  Federal 
Maritime  Conmiission,  800  North 
Capitol  Streat.  N.W.,  9th  Floor. 
Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  D.C.  20573,  within  10  days 
after  the  data  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  found  in 
section  572.803  of  Title  46  of  the  Code 
of  Federal  Regulations.  Interested 
perscms  should  consult  this  secticm 
before  communicating  with  the 
Commission  regarding  a  pending 
agreement.    , 

Agreement  1^.:  203-011519-001 

Title:  Tricon^Han|in  Transpacifiic 
Agreement 

Parties: 

Cho  Yang  Shipping  Co.  Ltd. 

DSR-SenatOr  Lines 

Hanjin  Shipping  Co.,  Ltd. 

Synopsis:  The  proposed  modification 
deletes  the  authority  for  the  parties  to 
discuss  policy  and,  on  a  voluntary 
and  non-binding  basis,  reach  accord 
with  respect  to  items  arising  under 
other  agreeknents  in  the  trade  to 
which  they,  or  any  of  them,  may  be 
a  party  to.  The  parties  have  requested 
a  shortened  review  period. 

Dated:  September  5, 1996. 
By  Order  of  the  Federal  Mantime 
Conunusion. 

Jowph  C  Polking, 

Secretary. 

(FR  Doc.  96-2^158  Filed  9-10-96;  8:45  am) 
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FEDERAL  RESERVE  SYSTON 

CtHHiQe  In  Dank  Control  NotioM; 
AcquMtions  of  Shares  of  Bonka  or 
Bank  HoMtng  Companies 

The  notificants  listed  below  have' 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  fectors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(jK7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  September  25, 1996. 

A.  Federal  ReMrve  Bank  of  DaUaa 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Thompson  Family  Trust,  Steven  A. 
Chandler,  Trustee,  Eldorado,  Texas;  to 
acquire  a  total  of  11.95  percent  of  the 
voting  shares  of  First  Eldorado 
Bancshares.  Inc.,  Eldorado,  Texas,  and 
thereby  indirectly  acquire  First  National 
Bank,  Eldorado,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  5, 1996. 
Jennifer  ).  Johnaon. 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  96-23202  Filed  9-10-96;  8:45  am] 
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FormatkMis  of,  AcquisHkms  by,  and 
Mergers  of  Bank  HokHng  ConHMMiies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 


be  available  for  inspecticm  at  the  offices 
of  the  Board  of  Governors.  Interested 
parsons  may  express  their  views  in 
writing  on  the  standards  enimierated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
including  whether  the  acquisition  of  the 
nonbanking  company  can  "reasonably 
be  expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  efiiscts,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  Any  request  for 

a  hearing  must  be  accompanied  by  a 
statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
siunmarizing  the  evidence  that  would 
be  presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  4, 
1996. 

A.  Federal  Reserve  Bank  tdSL  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Community  J^nk  Shares  of 
Indiana.  Inc.,  New  Albany,  Indiana;  to 
acqtiire  100  percent  of  the  voting  shares 
of  Community  Bank  of  Southern 
Indiana,  New  Albany,  Indiana,  cmrently 
operates  as  Commimity  Bank  of 
Southern  Indiana,  FSB,  New  Albany, 
Indiana. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorite,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  BERCO,  Inc.,  Bennington,  Kansas; 
to  acquire  10.99  percent  of  the  voting 
shares  of  Front  Range  Bancshares, 
Littieton,  Colorado,  and  thereby 
indirectly  acquire  Front  Range  Bank- 
Ckeen  Mountain,  Inc.,  Lakewood, 
Colorado. 

2.  UMB  Financial  Corporation,  Kansas 
Qty,  Missouri;  to  acquire  100  percent  of 
the  voting  shares  of  UMB  Bank  Omaha, 
N.A.  (in  organization),  Omaha, 
Nebraska. 

C  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
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North  Pearl  Street.  Dallas,  Texas  75201- 
2272: 

1.  Texas  Country  Bancshares,  Inc., 
Brady,  Texas;  to  acquire  100  percent  of 
the  voting  shares  of  The  First  National 
Bank  of  Ballinger,  Ballineer,  Texas. 

2.  TCB  Delaware,  inc.,  Dover, 
Delaware;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  The  First  National 
Bank  of  Ballinger,  Ballinger,  Texas,  and 
to  acquire  99.633  p«cent  of  the  voting 
shares  of  Brady  National  Bank,  Brady, 
Texas. 

Board  of  Goveraon  of  the  Federal  Reserve 
System,  September  4, 1996. 
JannifiBr  J.  Johnson 
Deputy  Secretary  of  the  Board 
[FR  Doc.  96-23036  Filed  9-10-96:  8:45  am] 
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Formations  of,  Acquisitions  l>y,  and 
Mergers  of  Banic  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
bssets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  Usted  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  compUes  with  the 
standards  in  section  4  of  the  BHC  Act, 
including  whether  the  acquisition  of  the 
nonbanking  company  can  "reasonably 
be  expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  imsoimd  banking  practices" 
(12  U.S.C.  1843).  Any  request  for  a 
hearing  must  be  accompanied  by  a 
statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  lieu  of 


a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  4, 
1996. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Taylor  Capital  Group,  Inc., 
Wheeling,  Illinois;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Cole 
Taylor  Bank,  Chicago,  Illinois. 

m  connection  with  this  appUcation. 
Applicant  also  has  applied  to  acquire 
CT  Mortgage  Company,  Inc.,  Altamonte 
Springs,  Florida,  and  thereby  engage  in 
lending  activities,  pursuant  to  § 
225.25(b)(1)  of  the  Board's  Relation  Y. 

B.  Federal  Reserve  Bank  ofDallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Flencher  Family  Corp.,  Somerville, 
Texas;  to  become  a  bank  holding 
company  by  acquiring  1.00  percent  of 
the  voting  shares  and  EBF-HRF  Family 
Limited  Partnership,  Somerville,  Texas, 
to  become  a  bank  holding  company  by 
acquiring  27.3  percent  of  CSB 
Bancshares,  Inc.,  Somerville,  Texas,  and 
thereby  indirectly  acquire  Qtizens  State 
Bank,  Somerville,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  5, 1996. 

lomifier ).  Johnson 

Depu  ty  Secretary  of  the^ Board 

[FR  Doc.  96-23201  Filed  9-10-96;  8:45  am] 
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Notice  of  Proposals  to  Engage  in 
Permlsstt)ie  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissibie  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  imder  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y,  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company  that  engages  either 
directly  or  thnnigh  a  subsidiary  or  other 
company,  in  a  nonbanking  activity  that 
is  listed  in  §  225.25  of  Regulation  Y  (12 
CFR  225.25)  or  that  the  Board  has 


determined  by  Ord«>  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Fedovl  Reserve  Bank  indicated. 
Once  the  notice  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act,  including  whether 
consummation  of  the  proposal  can 
"reasonably  be  expected  to  produce 
benefits  to  the  pubUc,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  imdue 
concentration  of  resources,  decreased  or 
imfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  wntten  presentation  would 
not  suffice  in  Ueu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  September  24,  1996. 

A.  Federal  Reserve  Bank  of  Boston 
(Rotiert  M.  Brady,  Vice  President)  600 
AUantic  Avenue,  Boston,  Massachusetts 
02106: 

2.  Peoples  Heritor  Financial  Group. 
Inc.,  Portland,  Maine;  to  acqtiire  100 
percent  of  the  voting  shares  of  Family 
Bancorp,  Haverhill,  Massachusetts,  and 
thereby  indirectiy  acquire  Family  Bank. 
F.S.B.,  Haverhill,  Massachusetts, 
pursuant  to  §  225.25(b)(9)  of  the  Board's 
Regulation  Y.  Family  Bancorp,  would  be 
merged  into  Peoples  Heritage  Merger 
Corp.,  a  newly-formed,  wholly-owned 
sul^idiary  of  Peoples  Heritage  Financial 
Group,  Inc.  These  activities  will  be 
conducted  throughout  the  state  of 
Massachusetts. 

B.  Federal  Reserve  Bank  itf  Atlanta  . 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street.  N.W.,  Atlanta,  Georgia 
30303: 

1.  Citizens  Corporation,  Franklin, 
Tennessee;  and  Harrison  Group.  Inc., 
Franklin,  Tennessee;  to  acquire 
Financial  Data  Technology  Corporation, 
Franklin.  Tennessee,  and  thereby  engage 
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diractly  in  mprtgage  lending  activities 
pursuant  to  §  225.25(b)(1)  of  the  Board's 
Regulation  Y  and.  through  Financial 
Data  Technology  Corporation  to  engage 
in  data  procepsing  activities  pursuant  to 
$  22S.25(b)(^  of  the  Board's  Regulation 
Y.  These  activities  will  be  conducted 
throughout  t^  state  of  Tennessee. 

2.  SouthTmst  Corporation, 
Birmingham,  Alabama;  and  SouthTmst 
of  Florida,  Inc  ,  Jacksonville,  Florida:  to 
acqtiire  Prefefred  Bank,  a  Federal 
Savings  Bank.  Palmetto,  Florida,  and 
thefel^  engage  in  operating  a  savings 
association,  pursuant  to  §  225.2S(b)(9) 
of  the  Board'9  Regulation  Y.  These 
activities  will  be  conducted  throughout 
the  state  of  Florida. 

C  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning. 
Director,  Bank  Holding  Company)  101 
Market  Street  San  Francisco,  CeJifomia 
94105: 

1.  Fremont  Bancorporation,  Fremont, 
California;  to  engage  de  novo  in 
conunerciai  lending  and  loan  servicing 
piirsuant  to  §  225.25(b)(1)  of  the  Board's 
Regulation  Y. 

2.  Nationat,  Bancorp  of  Alaska.  Inc., 
Anchorage.  Alaska;  to  engage  de  novo  in 
investing  in  cnmmunity  development 
activities,  putsuant  to  §  225.25(b)(6)  of 
the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  September  4. 1996. 
lenaifcr  J.  Jehivon 
Deputy  Secretary  of  the  Board 
[FR  Doc.  96-23037  Filed  9-10-96;  8:45  am) 
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Notice  of  Procosais  to  Engage  in 
Pennisaibie  Nonbanking  ActMtiea  or 
to  Acquire  Companies  that  are 
Engaged  in  RBrmissible  Nonbanking 
ActMlies      I 

The  compaaies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843)  (BHC  Apt)  and  Regulation 
Y,  (12  CFR  Part  225)  to  engage  de  novo, 
or  to  acquire  or  control  voting  securities 
or  assets  of  a  company  that  engages 
either  directly  or  through  a  subsidiary  m 
other  company,  in  a  nonbanking  activity 
that  is  listed  ic  §  225.25  of  Regulation 
Y  (12  CFR  223.25)  or  that  the  Board  has 
determined  by  Chtler  to  be  closely 
related  to  baniking  and  permissible  for 
bank  holding  Companies.  Unless 
otherwise  notid.  these  activities  will  be 
conducted  thrpughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
Once  the  notice  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  ofBces  of  the  Board  of 
Governors.  Interested  persons  may 


BxpMSS  thedr  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act,  including  whether 
consummation  of  the  proposal  can 
"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  imdue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or.unsound  banking  practices" 
(12  U.S.C.  1843).  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of.a  hearing, 
identifying  specifically  amy  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  September  25,  1996. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261: 

1 .  Cardinal  Banksbares  Corporation, 
Floyd,  Virginia;  to  engage  de  novo  in 
making  and  servicing  loans,  pursuant  to 
§  225.25(b)(1)  of  the  Board's  Regulation 
Y. 

2.  Centura  Banks,  Inc.,  Rocky  Mount, 
North  Carolina:  to  acquire  CLG,  hic, 
Raleigh,  North  Carolina,  and  thereby 
engage  in  leasing  computer  and 
technology  equipment  to  various 
companies,  piursuant  to  §  225.25  (b)(5) 
of  the  Board's  Regulation  Y. 

B.  Federal  Reserve  Bank  of  Dallaa 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Franklin  National  Banksbares,  Inc., 
Mt.  Vemon,  Texas;  to  engage  de  novo 
through  its  subsidlaiy,  Franklin 
National  Mortgage  Corporation,  Mt. 
Vemon,  Texas,  in  mortgage  banking 
activities,  specifically,  originating  and 
processing  loan  applications,  piu^uant 
to  §  225.25(b)(l)(iii)  of  the  Board's 
Regulation  Y.  Funding  for  the  loans  will 
be  underwritten  by  various  mortg^e 
companies,  not  the  notificant.  The 
geographic  scope  for  these  activities  will 
"be  Northeast  Texas. 

2.  Soutb  Central  Texas  Bancshares, 
Inc.,  Flatonia,  Texas,  and  South  Central 
Texas  Bancshares- Delaware,  Inc., 
Wilmington.  Delaware;  to  acquire  Ifr 
percent  of  the  voting  shares  of  Fayette 
Savings  Association,  La  Grange,  Texas, 
and  thereby  engage  in  operating  a 


savings  association,  pursuant  to  § 
225.25(b)(1)  of  the  Board's  Regulation  Y. 

Board  of  Govemon  of  the  Federal  Reserve 
System,  September  5, 1996. 
JamiifiBr  J.  Johnson 
Deputy  Secretary  of  the  Board 
[FR  Doc  96-23200  Filed  9-10-96;  8:45  am) 
■LUNQCOOtanMI-r 


Sunahlna  Act  Meeting 

TMC  AND  date:  fO:30  a.m.,  Monday, 
September  16, 1996. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets. 
N.W.,  Washington,  D.C  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIOEREO: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  Individual  Federal  Reserve 
System  employees. 

2.  Any  items  carried  forward  from  a 
previously  annoimced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATKM: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board,  (202)  452-3204.  You  may  call  • 
(202)  452-3207,  beginning  at 
approximately  5  p.m.,  two  business 
days  before  this  meeting,  for  a  recorded 
annoimcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  September  6, 1996. 
JenniCer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  96-23323  Filed  9-6-96: 4:54  pm] 
■lUMQ  CODE  a>i»-ei-^ 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7A  of  the  Clayton  Act,  15 
U.S.C.  18a,  as  added  by  Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  ^e  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b){2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  tenninate  thu 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  m  the  Federal  Roister. 
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The  fbUowing  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 


were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 


intends  to  take  any  action  with  reapect 
to  these  proposed  acquisition  during  the 
applicable  waiting  period. 


Transactions  Granted  Early  Termination  Between:  081296  and  082396 


Name  of  acquiring  person,  name  o(  acquired  person,  name  of  aoquirad  entity 


PMNNo. 


Profitrs,  Inc.,  Paristan.  Inc.,  Parisian,  Inc 

North  Shore  Health  System,  S.I.U.H.  Systems,  Inc,  S.t.U.H.  Systems,  Inc  

HaMburton  Company,  Landmark  Graphics  Corporation,  Landmark  Graphics  Corporation 

Estate  of  Pfnebe  F.  Conrxx.  Mary  Snyder  Tmst.  Roy  J.  Maier  Products 

Estate  of  Phoebe  F.  Connor,  Roy  J.  Maier  Living  Tnjst,  Roy  J.  Maier  Products  .._... 

Jones  Medical  Industries,  Inc.,  Galen  Dnjgs  of  Fkxkla,  Inc.,  GaJen  Drugs  of  Rorida,  Inc 

Hologic,  Inc.,  FluoroScan  Imaging  Systems,  Inc.,  FluoroScan  Imaging  Systems,  Inc  

Kelso  Investment  Associates  V.  LP.,  Masada  Cable  Partners,  LP.,  Masada  Cable  Partners.  LP 

Charterhouse  Equity  Partners  11,  LP.,  Masada  Cable  Partners.  LP..  Masada  Cabte  Partners,  LP 

Equifax  Inc.,  Rick  L  Rozar,  CDB  Infotek  

TPG  Partners,  LP.,  Sather  Realty  Company,  Sather  Realty  Company 

TPG  Partners,  LP.,  Sathers.  Inc.,  Sathers  Inc  ~. 

Thenno  Electron  Corporation.  Julia  Worden,  Continental  X-Ray  Corporation,  Advanced  Medkai  Imaging 

OrthoLogic  Corp.,  Columbia/HCA  Healtticare  Corporation,  Sutter  Corporation  — „ 

Odyssey  Partners,  LP.,  Aviall,  Inc.,  AviaM  Servwes,  Inc.  and  Aviall  (Canada)  Ltd 

The  Shenwin-WilHams  Company,  Voting  Trust  Agreement  (Brod-Dugan  Corripany),  Brod-Ougan  Company  

HA-LO  Industries,  Inc.,  Market  U.S.A..  Inc.,  Martlet  U.S.A,  Inc ~ 

OrNda  Healthcorp,  Falkxi  Clinic,  Inc.,  Fallon  Clinic,  lnc7SL  Vincent  Healthcare  System,  Inc 

GC  Companies,  Inc.,  Gtobal  TeleSystems  Group,  Inc.,  Global  TeleSystems  Group,  Inc 

Cisco  Systems,  Inc.,  Telebit  Corporatk>n,  Telebit  Corporation  .............. — _..-...........-_» .... 

Tyco  Intemattonal  Ltd.,  BTR  pto,  The  Rochester  Corporation  ^ 

Odyssey  Partners,  LP.,  Richard  P.  Small,  TrvStar  Aerospace,  Inc - 

Living  Centers  of  America,  Inc.,  Cardinal  Health  Inc.,  Allied  Pharmacy  Management,  Inc 

Cardinal  Health,  Inc.,  PCI  Senrices,  Inc.,  PCI  Servk»s,  Inc 

Masayoshi  Son,  QWIZ  Inc.,  OWIZ,  Inc 

Collins  HokSng  Company,  John  M.  Rudey.  U.S.  Timbertands  HoWngs  CompcDiy,  LLC 

GoMer,  Thoma.  Cressey,  Rauner  Fund  IV.  LP.,  Living  Centers  of  America.  Inc.,  Living  Centers-Oevcon,  Inc  ... 

Georg  Fisher  AG,  Etex,  S.A.,  R&G  Skane  Manufacturing  Company,  Inc  - » 

Jose  Cutrale.  Jr.,  The  Coca-Cola  Company,  The  Coca-Cola  Company  _ 

Quorum  Health  Group.  Inc..  Doctors  Hospital,  Inc.  of  Stark  County,  Doctors  Hoaptel,  Inc.  of  Stari(  County: 

Comp  Care,  Incor ™. « - „....„......._.._......-.....™.......™.-~.. 

Publta  Servwe  Corrpany  of  Cotorado,  T.  Pat  Harrison,  TexasOhto  Gas,  Inc  and  TexasOhto  Pipelne.  Inc  — 

PubRc  Servtee  Company  of  Cokxado,  Brett  Thonrtas,  Texas-Ohk>  Gas.  Inc  and  Texa»Ohk>  Pipelne,  Inc 

JP  Foodservice,  Inc.,  DonaM  Daren,  Arrow  Paper  and  Supply  Co.,  Inc  „ ~ — 

US  Province  of  Congregatk>n-Sisters  Bon  Secours-Paris,  Liberty  Health  System.  Inc.  Ubarty  Health  System, 

RWE  AG,  AM  Irtamatkxwl,  Inc.  AM  Intemattonal.  Inc  

BeH  &  Howell  Company,  The  Oklahoma  Publishing  Company,  DataTimes  Corporatton  

Morgui  Stanley  Group.  Inc.,  The  Clayton  &  DubUier  Private  Equity  Fund  IV  LP.,  VK/AC  Hokfng.  Inc  

The  SL  Paul  Companies,  Inc.,  Rtehard  P.  Davis,  Flagship  Resources  Inc  

Maurice  J.  Cunniffe,  Tritxxo  Electric  Corporation,  Triboro  Electric  Corporatton 

Laboratory  Corporatkxi  of  America  HokJings,  Genzyme  Corporation,  Genetic  Design,  Inc 

Darting  Intematkxnl  Inc,  Intematkmal  Processing  Corporatkxi,  Intematkxial  Processing  Corporatton  .„ _.... 

SL  Luke's  Health  Networtc,  Inc.  Allentown  Osteopethk:  Medical  Center,  AHentown  Osteopethk:  Medtoal  Cenlar 
Tenet  HeaMhcara  Corporatkxi,  The  Uoyd  Noland  Foundatton.  Inc.  Tenet  HealthSystam  Ltoyd  Noland  Medcal. 


Inc 


American  Home  Products  Corporatton,  Stryker  Corporation.  Stryker  Corporatton .. 

American  Home  Products  Corporatton.  Creative  BtoMolecules.  Inc,  Creative  BtoMotecuiee,  Inc 

Stryker  Corporatton,  Amertoan  Home  Products  Corporation,  Genetics  Institute.  Inc 

Creative  BtoMolecules,  Inc.,  American  Home  Products  Corporatton,  Genettos  Institute,  Inc 

Qenerd  Electric  Corrpany,  Mtohaei  H.  Polaski,  the  TEC  Diviston  of  Specialty  Undenvriters,  Inc 

Wortd  Fmandai  Networic  Hokfng  Corporatton.  Welsh.  Carson,  Anderson  &  Stowe  VII,  LP.,  Business  Servtoes 

Hokfings,  Inc -.—. - 

GENICOM  Corporatton,  Texas  Instmments  Incorporated.  Texas  Instniments  Incorporated ~ 

Transamerica  Corporation,  Trans  Ocean  Ltd.,  Trans  Ocean  Ltd - 

Howard  Gilman,  Perry  Lumber  Company,  Perry  Lumber  Company 

Bill  A.  GillHand,  Lynn  Hfckey,  Lynn  Htekey  Dodge.  Inc 

BeH  Atlantic  Corporation,  NYNEX  Corporation.  Catskills  RSA  Limited  Partnership 

Greencore  Group  pfc.  Imperial  Hotty  Corporation,  imperial  Holy  Corporation „ 

Foundation  Health  Corporation,  FPA  Medtotri  Managisment,  Inc.,  FPA  Medcal  Management.  Inc 

FPA  Medtoal  Management,  Inc,  Foundation  Health  Corporation,  Foundation  Health  Medical  Servtoes  

Suiza  Foods  Corporation,  Swiss  Dairy,  A  Corporation,  Swiss  Dairy,  a  Corporatton 

Louis  J.  AppeH  Reskluary  Tmst  George  F.  Gardner,  Raystay  Co - 

Compagnie  Genersto  des  Eaux,  Air  &  Water  Technotogtos  Corporation.  Air  &  Water  Technotogies  Corporatton 
Adaptech,  Inc.  Raymond  J.  Noorda  and  Lewena  htoorda.  Data  Kirtesis,  Inc 


96-2419 

08/14/96 

96-2475 

06/14/96 

96-2522 

06/14/96 

96-2562 

06/14/96 

9d~"2ood 

06/14A6 

96-2573 

08/14/96 

96-2590 

08/14/96 

96-2613 

06/14/96 

96-2617 

08/14/96 

96-2623 

06/14/96 

96-2552 

08/15/96 

96-2563 

08/15/96 

96-2441 

08/16/96 

96-2557 

08/16/96 

96-2572 

08/16/96 

96-2575 

08/16/96 

96-2587 

08/16/96 

96-2601 

08/16/96 

96-2612 

08/16/96 

96-2614 

08/16/96 

96-2619 

08/16/96 

96-2624 

08/16/96 

96-2625 

08/16/96 

96-2626 

08/1 6«6 

96-2636 

08/16/96 

96-2638 

08/16/96 

96-2641 

06/16/96 

96-2644 

08/16/96 

96-2647 

08/16/96 

96-2650 

08/16/96 

96-2654 

08/16/96 

96-2656 

08/16/96 

96-2567 

08/19/96 

96-2604 

08/18/96 

96-2620 

08/19/96 

96-2631 

08/19/96 

96-2634 

0e/2QM 

96-2642 

O60V96 

96-2656 

08«V96 

96-1996 

08^21/96 

96-2500 

08/21/96 

96-2541 

08^21/96 

96-2581 

08/21/96 

96-2627 

08/21/96 

96-2628 

08/21/96 

96-2632 

08/21/96 

96-2633 

08/21/98 

96-2637 

06/21/96 

96-2672 

08/21/96 

96-2496 

08/23/96 

96-2561 

08/23/96 

96-2578 

08/23/96 

96-2583 

08/23/96 

96-2615 

08/23/96 

96-2622 

08/23/96 

96-2639 

08/23/96 

96-2640 

08/23/96 

96-2646 

08/23/96 

96-2652 

08/23/96 

96-22658 

08/23/96 

96-2683 

08/23/96 

47t4e 
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Transactions  Granted  Early  Termination  Between:  081296  and  082396— Continued 


Nmw  0*  acquiring  (itnon,  name  d  aoquirad  person,  name  of  acquired  entity 


ReHaSttf  Financial  Corp..  Suoeuful  Money  Management  Semtnars.  Inc  Suceasful  Money  Maneuement  Serrv 

inais,  Inc  ..> „ „ _.„  .  \^^     _ 

TPQ  Partners,  LP..  Oaudk)  Casdgfioni.  Cagiva  S^xa..  Cagiva  Motoi^^i^  S.pirbucii"Motore™ Zl..." 

Robert  FX.  Sftormaa  MuH^Market  Radto,  Inc..  MuttMMaifcet  Radto.  Inc  

BE&K.  Inc..  IH  Sum.  SiM  Conatnjdlon  Ca,  Inc 

TmdBbei.  SA.  Kamiche  Company.  Simpaon  Paper  Company „ I  "IZ 

VISA  U.SA.  mc.  Phjs  System.  Inc.,  Plus  System,  Inc.PkJs  Systeni,  Inc Z " 

TPG  Partners.  LP..  Clanfranco  Castiglioni.  DucaU  Motorcycles  S.p.a,  Cagiva  S4).a..  Cagiva  Motorc  "Z"ZZZ 
Nei  and  Detjr*  Komswiet.  Aames  Financial  Corporation.  Aames  Financial  Corporation 

Regis  Coipor^ion.  St^iercuts.  Inc.,  Sipeicuts.  Inc  IIZZZZIZ 

Coach  USA.  lie.,  George  D.  Kamlns.  Yelow  Cab  Services  Corporation 

George  D.  Ka«iins.  Coach  USA.  Inc.  Coach  USA.  Inc „ _ 11 .."""!"""" 

Mapls  Leaf  Foods  Inc..  Pioneer  French  Banidng  Co.  Inc..  Pioneer  French  Banidng  Co.  Inc  - 

Summit  Ventures  IV.  LP..  Robert  D.  Harris.  Harris  Research.  Inc 

Northland  Telecommunications  Corporation,  Marcus  Cable  Company.  LP..  Marcus  Cable  Assodatos.  LP 
AKance  Enterteinnttnt  Corp..  Wasserstein  Perelia  Group,  Inc.,  Red  Ant  LLC  _ 


PMNNo. 


96-2669 
96-2671 
96-2673 
96-2674 
9&-2681 
96-2684 
96-2689 
96-2694 
96-2698 
96-2699 
96-2701 
96-2703 
96-2707 
96-2711 


Date 
terminated 


06/23/96 
06/23/96 
08/23/96 
08/23/96 
06/23/96 
08/23/96 
08/23/96 
0803/96 
08/23/96 
06/23/96 
08/23/96 
08/23/96 
08/23/96 
06/23/96 
08/23/96 


FOR  FUfmCR  INFORMATION  CONTACT: 
Sandra  M.  P^y  or  Renee  A.  HOTton. 
Contact  RepBBsentatives.  Federal  Trade 
Comnussion«  Premerger  Notification 
OfBce,  Bureau  of  Competition,  Room 
303,  Waahingtcm.  DC  20580.  (202)  326- 
3100. 

By  DliectioQ  of  the  Commission. 
DonaldS.CU^ 
SocTBtaiy. 
{FR  Doc  96-21238  Filed  &-10-g6:  8:45  am) 
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i  = 

DEPARTMEIfT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Agency  Information  Collection 
Activiliee:  SMtmission  for  0MB 
Review;  Comment  Requeet 

The  Department  of  Health  and  Human 
Services.  Office  of  the  Secretary 
publishes  a  list  of  information 
collections  it  ^xas  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35)  and  5  CFR  1320.5. 
The  following  are  those  information 
collections  recently  submitted  to  OMB. 

1.  HHS  Accmisition  Regulation — 
HHSAR  Part  $24— Protection  of  Privacy 
and  Freedom  of  Information — Extension 
no  change — 0990-0136 — The 
confidentiality  of  Information 
requirements  are  needed  to  prevent 
improper  disclosure  of  confidential 
data.  Respondents:  State  or  local 
governments.  Business  or  other  for- 
profit,  non-pr<>fit  institutions;  Annual 
Number  of  R^ponses:  638;  Average 
Burden  per  R^ponse:  8  hours; 
Estimated  but  den:  5,104  hours. 


2.  HHS  Acquisition  Regulation — 
HHSAR  Part  316— Types  of  Contracts- 
Extension  no  change — 0990-0138 — ^The 
Negotiated  Overhead  Rate — Fixed 
clause  is  needed  since  fixed  rates  are 
authorized  by  OMB  Circular  and  a 
clause  is  not  provided  in  the  Federal 
Acqulsltlcm  Regulation  (FAR). 
Respondents:  business  or  other  for- 
profit,  non-profit  Institutions;  State. 
Local  or  Tribal  govecnment;  Annual 
Number  of  Responses:  520;  Average 
Burden  per  Response:  10  hours; 
Estimated  Burden:  5,200  hours. 

OMB  Desk  Officer:  Allison  Eydt. 

Copies  of  the  Information  collection 
packages  listed  above  can  be  obtained 
by  calling  the  OS  Reports  Clearance 
Officer  on  (202)  690-6207.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  OMB  desk  officer 
designated  above  at  the  following 
address:  Human  Resources  and  Housing 
Branch,  Office  of  Management  and 
Budget,  New  Executive  Officer  Building. 
Room  10235.  725  17th  Street  N.W., 
Washington.  D.C.  20503. 

Comments  may  also  be  sent  to 
Cynthia  Agens  Bauer,  OS  Reports 
Clearance  Officer,  Room  503H, 
Humphrey  Building,  200  Independence 
Avenue  S.W.,  Washington  DC  20201. 
Written  comments  should  be  received 
within  30  days  of  this  notice. 

Dated:  August  30. 1996. 
Dennk  P.  William, 
Deputy  Assistant  Secretary,  Budget. 
(PR  Doc.  96-23114  Filed  9-10-96;  8:45  am] 
BIUMQ  COOC  419».«»4i 


lieattli  Care  Financing  Administration 
[ORO-091-tq 

New  and  Perxfing  Demonstration 
Project  Proposals  Sutxnltlsd  Pursuant 
to  Section  1 115(a)  of  ttie  Social 
Security  Act 

July  1996. 

AQBICY:  Health  Care  Financing 
Administration  (HCJ'A). 

ACTION:  Notice. 

StiMMARY:  This  notice  identifies 
proposals  submitted  during  the  month 
of  July  1996  under  the  authority  of 
section  1115  of  the  Social  Security  Act 
and  those  that  were  approved, 
disapproved,  pending,  or  withdrawn 
during  this  time  period.  (This  notice  can 
be  accessed  on  the  Internet  at  HTTP:// 
WWW.HCFA.GOV/0RD/ 
0RDHP1.HTML.) 

COMMENTS:  We  will  accept  written 
comments  on  these  proposals.  We  will, 
if  feasible,  acknowledge  receipt  of  all 
comments,  but  we  %vill  not  provide 
written  responses  to  conmients.  We 
will,  hoMrever,  neither  approve  nor 
disapprove  any  new  proposal  for  at  least 
30  days  after  the  date  of  this  notice  to 
allow  time  to  receive  and  consider 
comments.  Direct  comments  as 
indicated  below. 

ADDRESSES:  Mail  correspondence  to: 
Susan  Anderson.  Office  of  Research  and 
Demonstrations,  Health  Care  Financing 
Administration,  Mail  Stop  C3-11-07, 
7500  Security  Boulevard,  Baltimore,  MD 
21244-1850. 

FOR  FURTHER  INFOmiATION  CONTACT: 
Susan  Anderson  (410)  786-3996. 
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SUPPLEMENTARY  mFORMATION: 


■liKi 


L  Background 

Under  section  1115  of  the  Social 
Seairity  Act  (the  Act),  the  Department 
of  Health  and  Himian  Services  (HHS) 
may  consider  and  approve  research  and 
demonstration  proposals  with  a  broad 
range  of  policy  objectives.  These 
demonstrations  can  lead  to 
improvements  in  achieving  the 
purposes  of  the  Act. 

In  exercising  her  discretionary 
authority,  the  Secretary  has  developed  a 
number  of  policies  and  procedures  for 
reviewing  proposals.  On  September  27, 
1994,  we  published  a  notice  in  the 
Federal  Register  (59  FR  49249)  that 
specified  (1)  the  principles  that  we 
ordinarily  will  consider  when 
approving  or  disapproving 
demonstration  projects  under  the 
authority  in  section  1115(a)  of  the  Act; 
(2)  the  procedures  we  expect  States  to 
use  in  involving  the  public  in  the 
development  of  proposed  demonstration 
projects  under  section  1115;  and  (3)  the 
procedures  we  ordinarily  will  follow  in 
reviewing  demonstration  proposals.  We 
are  committed  to  a  thorough  and 
expeditious  review  of  State  requests  to 
conduct  such  demonstrations. 

As  part  of  oui  procedures,  we  publish 
a  notice  in  the  Federal  Register  with  a 
monthly  listing  of  all  new  submissions, 
pending  proposals,  approvals, 
disapprovals,  and  withdrawn  proposals. 
Proposals  submitted  in  response  to  a 
grant  solicitation  or  other  competitive 
process  are  reported  as  received  during 
the  month  that  such  grant  or  bid  is 
awarded,  so  as  to  prevent  interference 
with  the  awards  process. 

n.  Listiiig  irfNew,  Pending,  Approved, 
and  Withdrawn  Proposals  for  the 
Month  of  July  1996 

A.  Comprehensive  Health  Reform 
Programs 

1,  New  Proposals 

No  new  proposals  were  received 
diuing  the  month  of  July. 

2.  Pending  Proposals 

We  have  included  a  complete  listing 
of  pending  proposals. 

Demonstration  Title/State:  Better 
Access  for  You  (BAY)  Health  Plan 
Demonstration — ^Alabama. 

Description:  Alabama  proposes  to 
create  a  mandatory  managed  care 
delivery  system  in  Mobile  County  for 
non-institutionalized  Medicaid 
beneficiaries  and  an  expansion 
population  of  low-income  women  and 
children.  The  network,  called  the  Bay 
Health  Network,  would  be  administered 
by  the  PrimeHealth  Organization,  which 


is  owned  by  the  University  of  South 
Alabama  Foundation.  The  State  also 
proposes  to  expand  family  planning 
benefits  for  pregnant  women  whose 
income  is  less  than  133  percent  of  the 
Federal  poverty  level. 

Date  Received:  July  10, 1995. 

State  Contact:  Vicki  Huff.  Director, 
Managed  Care  Division,  Alabama 
Medicaid  Agency.  P.O.  Box  5624, 
MontgCHnery,  AL  36103-5624,  (334) 
242-5011. 

Federal  Project  Officer:  Maria 
Boulmetis,  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations.  Mail  Stop  C3-18-26, 
7500  Security  Boulevard,  Baltimore,  MD 
21244-1850. 

Demonstration  Title/State:  Arizona 
Health  Care  Cost  Containment  System 
(AHCCCS)— Arizona. 

Description:  Arizona  proposes  to 
expand  eligibility  under  its  current 
section  1115  AHCCCS  program  to 
individuals  with  Incomes  up  to  100 
percent  of  the  Federal  poverty  level. 

Date  Received:  March  17. 1995. 

State  Contact:  Mabel  Chen,  M.D., 
Director,  Arizona  Health  Care  Cost 
Containment  System,  801  East  Jefferson, 
Phoenix,  AZ  85034,  (602)  271-4422. 

Federal  Project  Officer:  Joan  Peterson, 
Health  Care  Financing  Administration, 
Office  of  Research  and  Demonstrations, 
Mail  Stop  C3-1&-26.  7500  Security 
Boulevard,  Baltimore,  MD  21244-1850. 

Demonstration  Title/State:  The 
Georgia  Behavioral  Health  Plan — 
Georgia. 

Description:  Georgia  proposes  to 
provide  behavioral  health  services 
under  a  managed  care  system  through  a 
section  1115  demonstration.  The  plan 
would  be  implemented  by  regional 
boards  that  would  contract  with  third 
party  administrators  to  develop  a 
network  of  behavioral  health  providers. 
The  currently  eligible  Medicaid 
population  would  be  enrolled  in  the 
program  and  would  have  access  to  a  full 
range  of  behavioral  health  services. 
Once  the  program  realizes  savings,  the 
State  proposes  to  expand  coverage  to 
individuals  who  are  not  otherwise 
eligible  for  Medicaid. 

Date  Received:  September  1, 1995. 

State  Contact:  Margaret  Taylor, 
Coordinator  for  Strategic  Planning, 
Department  of  Medical  Assistance,  1 
Peachtree  Street,  NW,  Suite  27-100, 
Atlanta,  GA  30303-3159.  (404)  657- 
2012. 

Federal  Project  Officer:  Nancy 
Goetschius,  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations.  Mail  Stop  C3-18-26, 
7500  Security  Boulevard,  Baltimore, 
Maryland  21244-1850. 


Demonstration  Title/State: 
Commimity  Care  of  Kansas — Kansas. 

Description:  Kansas  proposes  to 
implement  a  "managed  cooperation 
demonstration  project"  in  four 
predominantly  rural  counties,  and  to 
assess  the  success  of  a  non-competitive 
managed  care  model  in  rural  areas.  The 
demonstration  would  enroll  persons 
currently  eligible  in  the  Aid  to  Families 
with  Dependent  Children  (AFDC)  and 
AFDC-related  eligibiUty  categories,  and 
expand  Medicaid  eligibility  to  children 
ages  5  and  under  with  family  incomes 
up  to  200  percent  of  the  Federal  poverty 
level. 

Date  Received:  March  23, 1995. 

State  Contact:  Karl  Hockenbarger, 
Kansas  Department  of  Social  and 
Rehabihtation  Services.  915  Southwest 
Harrison  Street.  Topeka.  KS  66612, 
(913) 296-4719. 

Federal  Project  Officer:  Jane  Forman, 
Health  Care  Financing  Administration, 
Office  of  Research  and  Demonstrations, 
Mail  Stop  C3-21-04,  7500  Security 
Boulevard,  Baltimore,  MD  21244-1850. 

Demonstration  Title/State:  Louisiana 
Health  Access — Louisiana. 

Description:  Louisiana  proposes  to 
implement  a  fully  capitated  statewide 
managed  care  program.  A  basic  benefit 
package  and  a  behavioral  health  and 
pharmacy  wrap-around  would  be 
administered  through  the  managed  care 
plans.  The  State  intends  to  expand 
Medicaid  eligibility  to  persons  with 
incomes  up  to  250  percent  of  the 
Federal  poverty  level;  those  with 
incomes  above  133  percent  of  the 
Federal  poverty  level  would  pay  all  or 
a  portion  of  premiums. 

Date  Received:  January  3, 1995. 

State  Contact:  Carolyn  Maggio, 
Executive  Director.  Bureau  of  Research 
and  Development,  Louisiana 
Department  of  Health  and  Hospitals, 
P.O.  Box  2870,  Baton  Rouge,  LA  70821- 
2871,(504)  342-2964. 

Federal  Project  Officer:  Gina  Clemens, 
Health  Care  Financing  Administration, 
Office  of  Research  and  Demonstrations, 
Mail  Stop  C3-18-26,  7500  Security 
Boulevard,  Baltimore.  MD  21244-1850. 

Demonstration  Title/State:  Maryland. 
Medicaid  Reform  Proposal — Maryland. 

Description:  A  statewide  section  1115 
demonstration  proposal  has  been 
developed  to:  provide  a  patient-focused 
system  through  managed  care  entities; 
build  on  the  strengths  of  the  current 
Maryland  health  care  system;  provide 
comprehensive,  prevention-orientated 
systems  of  care;  hold  Managed  Care 
Organizations  (MCOs)  accoimtable  for 
high-quality  care;  and  achieve  better 
value  and  predictability  for  State 
expenditures. 

Date  Received:  May  3, 1996. 
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State  Contact:  Mary  Mussman,  MJO.. 
M.P.H.,  Acting  Executive  Director, 
Center  for  Health  Program  Development 
and  Management,  Social  Sciences 
Building.  ROom  309A,  5401  Wilkens 
Avenue,  Baltimore,  MD  21228-5398, 
(410)  455-«0O4. 

Federal  Ptoject  Officer:  Gina  Clemons, 
Health  Care  Financing  Administration, 
Office  of  Research  and  Demonstrations, 
Office  of  State  Health  Reform 
Demonstrations,  Mail  Stop  C3-18~36, 
7500  Security  Boulevard,  Baltimore,  MD 
21244-185a 

Demonstitition  Title/State:  Missouri. 

Description:  Missouri  proposes  to 
require  Medicaid  beneficiaries  to  enroll 
in  managed  care  delivery  systems,  and 
extend  Medicaid  eligibiiity  to  persons 
with  incomes  below  200  percent  of  the 
Federal  poverty  level.  As  part  of  the 
program,  Missouri  would  create  a  fully 
capitated  managed  care  pilot  program  to 
serve  non-institutionalizied  persons  with 
permanent  disabilities  on  a  voluntary 
basis. 

Date  Received:  Jime  30, 1994. 

State  Coniact:  Donna  Chedcett, 
Director,  Division  of  Medical  Services, 
Missouri  Department  of  Social  Services, 
P.O.  Box  650O,  Jefferson  Qty,  MO 
65102-«500,  (314)  751-6922. 

Federal  Project  Officer:  Nancy 
Goetschius,  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations,  Mail  Stop  C3-18-26, 
7500  Security  Boulevard,  Baltimore,  MD 
21244-1850. 

Demonstration  Title/State: 
Community  Care  Systems — New 
Hampshire.  , 

Description:  The  State  submitted  a 
revised  proposal  for  "Community  Care 
Systems."  T$is  system  will  provide 
capitated,  managed  acute  care  services 
not  included  in  the  health  plan  service 
package.  The  State  proposed  to 
implement  this  program  in  three  phases: 
Phase  1  will  enroll  AFDC  and  AFDC- 
related  children  and  families;  Phase  2 
will  enroll  the  elderly  population;  and 
Phase  3  will  enroll  disabled  adults  and 
disabled  children.  The  current  waiver 
request  is  foe  Phase  1  only. 

Date  Received:  June  5, 1996. 

State  Contact:  Lorrie  Lutz,  Planning 
and  Policy  [Development.  State  of  New 
Hampshire.  Department  of  Health  and 
Human  Services,  6  Hazen  Drive, 
Concord.  NY  03301-6505,  (603)  271- 
4478. 

Federal  Prpject  Officer:  Cindy  Shirk, 
Health  Care  Financing  Administration, 
Office  of  Research  and  Demonstrations, 
Office  of  State  Health  Reform 
Demonstrations,  Mail  Stop  C3-18-26, 
7500  Security  Boulevard,  Baltimore,  MD 
21244-1850. 


Demonstration  Title/State:  The 
Partnership  Plan — New  Yoit 

Description:  New  York  proposes  to 
move  most  of  the  currently  eligible 
Medicaid  population  and  Home  Relief 
(General  As^stance)  populaticms  from  a 
primarily  iiBe-fbr-service  system  to  a 
managed  care  environment  The  State 
also  proposes  to  establish  special  needs 
plans  to  serve  individuals  with  HIV/ 
AIDS  and  certain  childrai  with  mental 
illnesses. 

Date  Received:  March  17, 1995. 

State  Contact:  Richard  T.  Cody, 
Deputy  Commissioner,  Division  of 
Health  and  Long  Term  Care,  40  North 
Pearl  Street,  Albany,  NY  12243,  (518) 
474-9132. 

Federal  Project  Officer.  Debbie  Van 
Hoven,  Health  Care  Financing 
Administration,  Office  of  Research  and 
Elemonstrations,  Mail  Stop  C3-1&-26, 
7500  Security  Boulevard,  Baltimore,  MD 
21244-1850. 

Demonstration  Title/State:  State  of 
Texas  Access  Reform  (STAR) —  Texas. 

Description:  Texas  is  proposing  a 
section  1115  demonstration  that  will 
restructure  the  Medicaid  program  using 
competitive  managed  care  principles.  A 
focal  point  of  the  proposal  is  to  utiUze 
local  governmental  entities  (referred  to 
as  Intergovernmental  Initiatives  (IGIs)) 
and  to  make  the  IGI  responsible  for 
designing  and  administering  a  managed 
care  system  in  its  region.  Approximately 
876,636  new  beneficiaries  would  be 
served  duiring  the  5-year  demonstration 
in  addition  to  the  current  Medicaid 
population.  Texas  propyoses  to 
implement  the  program  in  Jime  1996. 

Date  Received:  September  6, 1995. 

State  Contact:  Catny  Rossberg,  State 
Medicaid  Office,  P.O.  Box  13247, 
Austin,  TX  78711,  (512)  502-3224. 

Federal  Project  Officer:  AUsa  Adamo, 
Health  Care  Financing  Administration, 
Office  of  Research  and  Demonstrations, 
Mail  Stop  C3-18-26,  7500  Security 
Boulevard.  Baltimore,  MD  21244-1850. 

Demonstration  Title/State:  Section 
1115  Demonstration  Waiver  for 
Medicaid  Expansion — Utah. 

Description:  Utah  proposes  to  expand 
ehgibihty  for  Medicaid  to  all 
individuals  with  incomes  up  to  100 
percent  of  the  Federal  poverty  level 
(subject  to  limited  cost  sharing)  and  to 
enroll  all  Medicaid  beneficiaries  in 
managed  care  plans.  The  State  also 
proposes  to  streamline  eligibility  and 
administrative  processes  and  to  develop 
a  subsidized  small  employer  health 
insurance  plan.     - 
Date  Received:  July  5, 1995. 
State  Contact:  Michael  Deily,  Acting 
Division  Director,  Utah  Department  of 
Health,  Division  of  Health  Care 
Financing,  288  North  1460  West.  P.O. 


Box  142901,  Salt  Lake  Qty,  UT  84114- 
2901,(801)538-6406. 

federal  Project  Officer  David  Walsh, 
Health  Care  Financing  Administration, 
Office  of  Research  and  Demonstrations, 
Mail  Stop  C3-18-26,  7500  Security 
Boulevard,  Baltimore,  MD  21244-1850. 

3.  Approved  Proposals 

No  ccmceptual  proposals  were 
approved  nor  grant  proposals  awarded 
during  the  month  of  July.  The  following 
comprehensive  health  reform  proposal 
was  approved  during  the  month  of  July: 

Demonstration  Title/State:  MediPlan 
Plus — ^Illinois.  ♦ 

i>escription:  Illinois'  section  1115 
demonstration  program,  "MediPlan 
Pliis"  seeks  to  increase  access  and 
quality  of  health  care  for  1.1  million  of 
the  State's  Medicaid  beneficiaries  and 
limit  rising  costs  through  the  increased 
use  of  managed  care.  Illinois  intends  to 
contract  with  a  mix  of  health 
maintenance  organizations  (HMOs), 
managed  care  community  networiis 
(MCCNs),  and  enrolled  managed  care 
providers  that  incorporate  Federally 
Qualified  Health  Centers,  Rural  Health 
Clinics,  and  physicians  who  agree  to 
provide  primary  care  case  management 
services.  In  ad(Ution,  as  a  transition  to 
managed  care,  for  a  limited  period, 
community  providers  who  are 
interested  in  forming  a  MCCN  will  be 
permitted  to  participate  as  a  Prepaid 
Health  Plan  in  order  to  gain  incremental 
experience  in  operating  a  managed  care 
dehvery  system.  MediPlan  Plus  will  be 
implemented  statewide.  In  areas  where 
MCCN  capacity  exists,  the  State  will  be 
given  a  waiver  of  HMO  fi«edom-of- 
choice  and  exemptions  &t)m  the  lock-in 
provisions  and  the  75/25  composition 
provision.  In  areas  where  there  is  not 
sufficient  MCCN  access,  only  the 
waivers  permissible  through  the  1915(b) 
program  (fi«edom-of-choice)  will  be 
granted. 

Date  Received:  September  14, 1994. 

Date  Approved:  Jiily  12, 1 996. 

State  Contact:  George  Hovanec, 
Medicaid  Director,  Medical  Operations, 
Department  of  Public  Aid,  201  South 
Grand  Avenue,  East,  Third  Floor, 
Springfield,  IL  62763-0001,  (217)  782- 
2570. 

Federal  Project  Officer:  Gina  Clemons, 
Health  Care  Financing  Administration, 
Office  of  Research<and  Demonstrations, 
Mail  Stop  C3-18-26,  7500  Security 
Boulevard,  Baltimore,  MD  21244-1850. 

4.  Disapproved  Proposals 

No  comprehensive  health  reform 
proposals  were  disapproved  during  the 
month  of  July. 
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5.  \^^thdr8wn  Proposals 

No  comprehensive  health  reform 
proposals  were  withdrawn  during  the 
month  of  July. 

B.  Other  Section  1115  Demonstrxttion 
Proposals 

1.  New  Proposals 

The  following  new  proposals  were 
received  during  the  month  of  July: 

Demonstration  Title/State:  Continuing 
Care  Networks  (CCN) 

Demonstration — ^Monroe  County.  New 
York. 

Description:  The  CCN  project  is 
designed  to  test  the  efficiency  and 
effectiveness  of  financing  and  delivery 
systems  which  integrate  primary,  acute 
and  long  term  care  services  imder 
combined  Medicare  and  Medicaid 
capitation  payments.  Participants  will 
be  both  Medicare  only,  and  dually 
eligible  Medicare/Medicaid 
beneficiaries,  who  are  65  or  older. 
Enrollment  will  be  voluntary  for  all 
participants. 

Date  Received:  July  1, 1996. 

State  Contact:  C.  Christopher  Rush. 
Assistant  Bureau.  Director,  Biueau  of 
Long  Term  Care.  Division  of  Health  and 
Long  Term  Care,  New  York  State 
Department  of  Social  Services,  40  North 
Pearl  Street,  Albany,  New  York  12243- 

0001.  (518)  473-5507. 
Federal  Project  Officer:  Kay 

Lewandowski,  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations,  Mail  Stop  C3-23-<>4, 
7500  Security  Boulevard,  Baltimore,  MD 
21244-1850. 

2.  Pending  Proposals 

We  have  included  a  complete  listing 
of  pending  proposals. 

Demonstration  Title/State: 
Alternatives  in  Medicaid  Home  Care 
Demonstration — Colorado. 

Description:  Colorado  proposes  to 
conduct  a  pilot  project  that  eliminates 
the  restriction  on  provision  of  Medicaid 
home  health  services  in  locations  other 
than  the  beneficiary's  place  of 
residence.  The  proposal  would  also 
permit  nursing  aides  to  perform 
functions  that  historically  have  been 
provided  only  by  skilled  nursing  staff. 
Medicaid  beneficiaries  participating  in 
the  project  will  be  adults  (including 
both  fiail  elderly  clients  and  younger 
clients  with  disabilities)  who  can  live 
independently  and  self-direct  their  own 
care.  The  project  would  provide  for 
delegation  of  specific  functions  fiton 
nurses  to  certified  nurses  aides,  pay 
nurses  for  shorter  supervision  and 
monitoring  visits,  and  allow  higher 
payments  to  aides  performing  delegated 
nursing  tasks.  Currently,  home  health 


agency  nursing  and  nurse  aide  services 
are  paid  on  a  per  visit  basis.  Each  visit 
is  approximately  2-4  hours  in  duration, 
and  recipients  must  require  skilled, 
hands-on  care. 

Date  Received:  June  3, 1995. 

State  Contact:  Dann  Milne,  E>irector, 
Department  of  Health  Care  Policy  and 
Financing,  1575  Sherman  Street, 
Denver,  CO  80203-1714,  (303)  886- 
5912. 

Federal  Project  Officer:  PhyUis  Nagy, 
Health  Care  Financing  Administration, 
Office  of  Research  and  Demonstrations, 
Mail  Stop  C3-21-06.  7500  Security 
Boulevard,  Baltimore,  MD  21244-1850. 

Demonstration/Title:  Integrated  Care 
and  Financing  Project  Demonstration — 
Colorado. 

Description:  Colorado  proposes  to 
conduct  an  bitegrated  Care  and 
Financing  Project  demonstration. 
Specificslly,  the  Colorado  Department 
of  Health  Care  Policy  and  Financing 
proposes  to  add  institutional  and 
community-based  long-term  care 
services  to  a  health  maintenance 
organization  (HMO)  and  make  the  HMO 
responsible  for  providing 
comprehensive  medical  and  supportive 
services  through  one  capitated  rate.  The 
project  would  include  all  Medicaid 
eligibility  groups,  including  individuals 
wiUi  dual  eligibility. 

Date  Received:  September  28, 1995. 

State  Contact:  Dann  Milne,  Office  of 
Long-Term  Care  System  Development, 
State  of  Colorado  Department  of  Health 
Care  Policy  and  Financing,  1575 
Sherman  Street.  Denver,  Co  80203- 
1714,  (303)  866-5912. 

Federal  Project  Officer:  Melissa 
McNiff,  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations,  Mail  Stop  C3-18-26, 
7500  Security  Boulevard,  Baltimore,  MD 
21244-1850. 

Demonstration  Title/State:  Georgia's 
Children's  Benefit  Plan — Georgia. 

Description:  Georgia  submitted  a 
section  1115  proposal  entitled  "Georgia 
Children's  Benefit  Plan"  to  provide 
preventive  and  primary  care  services  to 
children  aged  1  throu^  5  living  in 
families  with  incomes  between  133 
percent  and  185  percent  of  the  Federal 
poverty  level.  The  duration  of  the 
project  is  5  years  with  proposed  project 
dates  of  July  1, 1995  to  June  30,  2000. 

Date  Received:  December  12, 1994. 

State  Contact:  Jacquelyn  Foster-Rice, 
Georgia  Department  of  Medical 
Assistance,  2  Peachtree  Street 
Northwest,  Atlanta,  GA  30303-3159. 
(404) 651-5785. 

Federal  Project  Officer:  Maria 
Boulmetis,  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations,  Mail  Stop  C3-18-26, 


7500  Security  Boulevard,  Baltimore,  MD 
21244-1850. 

Demonstration  Title/State:  Family 
Planning  Services  Section  1115  Waiver 
Request — Michigan. 

Description:  Michigan  seeks  to  extend 
Medicaid  eligibility  for  family  planning 
services  to  all  women  of  childbearing 
age  with  incomes  at  or  below  185 
percent  of  the  Federal  poverty  level,  and 
to  provide  an  additional  benefit  package 
consisting  of  home  visits,  outreach 
services  to  identify  eligibility,  and 
reinforced  support  for  utilization  of 
services.  The  duration  of  the  project  is 
5  years. 

Date  Received:  March  27, 1995. 

State  Contact:  Gerald  Miller.  Director, 
Department  of  Social  Services,  235 
South  Grand  Avenue,  Lansing,  MI 
48909,  (517)  335-5117. 

Federal  Project  Officer:  Suzanne 
Rotwein,  Ph.D.,  Health  Care  Fir.ancing 
Administration,  Office  of  Research  and 
Demonstrations,  Mail  Stop  C3-24-07, 
7500  Security  Boulevard.  Baltimore.  MD 
21244-1850. 

Demonstration  Title/State:  Montana 
Mental  Health  Access  Plan — Montana. 

Description:  Montana  proposes  to 
provide  all  mental  health  services  far 
current  Medicaid-eligible  individuals 
through  managed  care  and  to  expand 
Medicaid  eligibility  to  persons  with 
incomes  up  to  200  percent  of  the 
Federal  poverty  level.  Newly  eligible 
individuals  would  receive  only  menttl 
health  benefits,  and  would  not  be 
eligible  for  other  health  services  imder 
the  demonstration.  A  single  statewide 
contractor  would  provide  the  mental 
health  services  and  also  determine 
eligibihty,  perform  inspections,  and 
handle  a«dentialing. 

Date  Received:  Jxme  16, 1995 

State  Contact:  Nancy  EUery,  SUte 
Medicaid  Director,  Department  of  Social 
and  RehabiUtation  Services,  P.O.  Box 
4210,  111  North  Sanders,  Helena.  MT 
59604-4210.  (406)  444-4540. 

Federal  Project  Officer:  Nancy 
Goetschius,  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations,  Mail  Stop  C3-18-26, 
7500  Security  Boulevard,  Baltimore,  MD 
21244-1850. 

Demonstration  Title/State:  Family 
Planning  Proposal — New  Mexico. 

Description:  New  Mexico  proposes  to 
extend  Medicaid  eligibility  for  family 
plaiming  services  to  all  women  of 
childbearing  age  with  incomes  at  or 
below  185  percent  of  the  Federal 
poverty  level. 

Date  Received:  November  1, 1994. 

State  Contact:  Bruce  Weydemeyer, 
Director,  Division  of  Medical 
Assistance,  P.O.  Box  2348,  Santa  Fe, 
NM  87504-2348,  (505)  827-3106. 
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Federal  froject  Officer:  Suzanne 
Rotwein.  Pti.O.,  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations,  Mail  Stop  C3-24-07, 
7500  Security  Boulevard,  Baltimcxre,  MD 
21244-1850. 

Demonsthition  Title/State: 
CHOICES-^tizenship,  Health, 
Oppoitimittes,  Interdependence, 
Cnoioes  and  Supports— Rhode  Island. 

Description:  Rhode  Island  proposes  to 
consolidate  all  current  State  and  Federal 
funding  streams  for  adults  with 
developmental  disabilities  imder  one 
program  using  managed  care/managed 
competitioa. 

Date  Received:  April  5, 1994. 

State  Cotttact:  Susan  Babin. 
Department  of  Mental  Health, 
Retardation,  and  Hospitals,  Division  of 
Developmeiital  Disabilities,  600  New 
London  Avenue.  Cranston.  RI  02920. 
(401)  464-3234. 

Federal  Inject  Officer:  Melissa 
McNiff,  Health  Care  Financing 
Administration.  Office  of  Research  and 
Demonstrations,  Mail  Stop  C3-21-06, 
7500  Security  Boulevard,  Baltimore.  MD 
21244-1850. 

Demonstration  Title/State:  Family 
Planning  Sttvices  Eligibility 
Requirements  Waiver — South  Carolina. 

Description:  South  Carolina  proposes 
to  extend  Medicaid  coverage  for  family 
planning  services  for  22  additional 
months  to  postpartum  women  with 
monthly  incomes  tmder  185  percent  of 
the  Federal  poverty  leveL  The  objectives 
of  the  demonstration  are  to  increase  the 
number  of  reproductive  age  women 
receiving  either  Title  XIX  or  Title  X 
funded  fiunily  planning  services 
following  the  completion  of  a 
pregnancy,  increase  the  period  between 
pregnandea  among  mothws  eligible  for 
maternity  services  imder  the  expanded 
eligibility  provisions  of  Medicaid,  and 
estimate  the  overall  savings  in  Medicaid 
spending  attributable  to  providing 
family  planning  services  to  women  for 
2  yean  po6t{)aitum.  The  duration  of  the 
proposed  pfoject  would  be  5  yeara. 

Date  Received:  May  4, 1995. 

State  Contact:  Eugene  A.  Laurent. 
Executive  Dbector,  State  Health  and 
Human  Senrices  Finance  Conunission, 
P.O.  Box  8206.  Cohunbia.  SC  29202- 
8206,  (803)  253-6100. 

Federal  Ptoject  Officer:  Suzanne 
Rotwein.  Ph-D..  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations,  Mail  Stop  C3-24-07, 
7500  Security  Boulevard.  Baltimore.  MD 
21244-185a 

Demortstmtion  Title/State:  Wisconsin. 

Description:  Wisconsin  proposes  to 
limit  the  amount  of  exempt  funds  that 
may  be  set  aside  as  burial  and  related 


expenses  for  SSI-related  Medicaid 
beneficiaries. 

Date  Received:  March  9, 1994. 

State  Contact:  Jean  Shell.  Division  of 
Economic  Supp<nt,  Wiscimsin 
Department  of  Health  and  Social 
Services,  1  West  WilstMi  Street,  Room 
650,  P.O.  Box  7850,  Madison,  WI 53707, 
(608) 266-0613. 

Federal  Project  Officer.  J.  Donald 
Sherwood,  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations,  Mail  Stop  C3-16-26, 
7500  Security  Boulevard,  Baltimore,  MD 
21244-1850. 

Demonstration  Title/State:  Wisccmsin 
Partnership  Program — ^Wisomsin. 

Description:  Wisconsin  has  submitted 
Medicare  section  222  demonstration 
and  Medicaid  section  1115  waiver 
requests  to  implement  the  "Wisconsin 
Partnership  Program"  in  specific 
counties  of  the  State.  This  program  will 
test  two  innovative  models  of  care,  one 
for  frail  elderly  and  one  for  persons  with 
disabilities,  utilizing  a  multi- 
disciplinary  team  to  manage  care.  The 
team  is  to  include  the  beneficiary,  a 
nurse  practitioner,  the  beneficiary's 
choice  of  primary  care  physician,  and  a 
scxnal  woriiLer  or  independent  living 
coordinator.  Consumer  choice  of  care, 
settings  and  the  manner  of  service 
delivery  is  a  key  component  of  the 
program.  The  demonstration  will  test 
the  use  of  consumer-defined  quality 
indicatora  to  measure  and  improve  the 
quality  of  service  provided  to  people 
who  are  elderly  and  people  with 
disabilities. 

Date  Received:  February  28, 1996. 

State  Contact:  Mary  Rowin.  State  of 
Wisconsin.  Department  of  Health  and 
Social  Services.  1  West  Wilson  Street, 
P.O.  Box  7850.  Madison,  WI  53707. 
(608)  261-8885. 

Federal  Contact:  William  Clark. 
Health  Care  Financing  Administration, 
Office  of  Research  and  Demonstrations, 
Office  tA  Beneficiary  and  Program 
Research  and  Demonstrations,  Mail  Stop 
C3-21-06,  7500  Security  Boulevaid. 
Baltimore.  MD  21244-1850. 

3.  Approved  Proposals 

No  conceptual  or  other  proposals 
were  approved  during  the  month  of 
July. 

4.  Disapproved  Proposals 

No  proposals  were  disapproved 
diuring  the  month  of  July. 

5.  Withdrawn  Proposals 

No  proposals  were  withdrawn  during 
the  month  of  July. 

m.  Requests  for  Copies  of  a  Proposal 

Requests  for  copies  of  a  specific 
Medicaid  proposal  should  be  made  to 


the  State  contact  listed  for  the  specific 
proposal  If  further  help  or  informaticm 
is  needed,  inquiries  should  be  directed 
to  HCFA  at  the  address  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program,  No.  93.779;  Health  Financiag 
RBtearch,  DenioDstrations,  and  Experiments) 

Dated:  August  15. 1996. 
Baibara  Cotqiar, 

Acting  Director,  Office  of  Research  and 
Demonstrations. 
IFR  Doc.  96-23115  Filed  9-10-96;  8:45  am] 
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[OPL-011-N] 

Medicare  Program;  September  30, 
1996,  Mealing  of  the  Practicing 
Physicians  Advisory  Council 

AQENCY:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  section 
10(a)  of  the  Federal  Advisory  Committee 
Act,  this  notice  aimoimces  a  meeting  of 
the  Practicing  Physicians  Advisory 
Council.  This  meeting  is  oi>en  to  the 
public. 

DATES:  The  meeting  is  scheduled  for 
September  30, 1996,  from  9  a.m.  until  5 
p.m.  E.D.T.  (The  winter  meeting  is 
scheduled  on  December  16, 1996,  in 
Washington,  DC.) 

ADDRESSES:  The  meeting  will  be  held  in 
the  Auditorium,  1st  Floor.  Health  Care 
Financing  Administration  Building. 
7500  Security  Boulevard,  Baltimore, 
Maryland  21244. 

FOR  FURTHER  INFORMATION  CONTACT: 
Samuel  Shekar.  M.D..  Executive 
Director.  Practicing  Physicians  Advisory 
Council,  Room  425-H,  Hubert  H. 
Humphrey  Building,  200  Independence 
Avenue,  SW.,  WasUngton,  DC  20201, 
(202)  260-^5463. 

SUPPLEMENTARY  INFORMATION:  The 
Secretary  of  the  Department  of  Health 
and  Human  Services  (the  Secretary)  is 
mandated  by  section  1868  of  the  Social 
Security  Act,  as  added  by  section  4112 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1990  (Public  Law  101-508, 
effective  on  November  5, 1990),  to 
appoint  a  Practicing  Physicians 
Advisory  Council  (the  Coimdl)  based 
on  nominations  submitted  by  medical 
organizations  representing  physicians. 
The  Council  meets  quarterly  to  discuss 
certain  proposed  changes  in  regulations 
and  carrier  manual  instructions  related 
to  physicians'  services,  as  identified  by 
the  Secretary.  To  the  extent  fisasible  and 
consistent  with  statutory  deadlines,  the 
consultation  must  occur  before 
publication  of  the  proposed  changes. 


Federal  Register  /  Vol.  61,  No.  177  /  Wednesday,  September  11,  1996  /  Notices  47951 


Hie  Council  consists  of  15  physicians, 
each  of  whom  has  submitted  at  least  250 
claims  for  physicians'  services  under 
Medicare  or  Medicaid  in  the  previous 
year.  Members  of  the  Ck)uncil  include 
both  participating  and  nonparticipating 
physicians,  and  physicians  practicing  in 
rural  and  under  served  urban  areas.  At 
least  11  members  must  be  doctors  of 
medicine  or  osteopathy  authorized  to 
practice  medicine  and  surgery  by  the 
States  in  which  they  practice.  Members 
have  been  invited  to  serve  for 
overlapping  4-year  terms.  In  accordance 
with  section  14  of  the  Federal  Advisory 
Committee  Act,  terms  of  more  than  2 
years  are  contingent  upon  the  renewal 
of  the  Council  by  appropriate  action 
before  the  end  of  the  2-year  term. 

The  Council  held  its  first  meeting  on 
May  11, 1992. 

The  current  members  are:  Richard 
Bron&nan,  D.P.M.;  Wayne  R.  Carlsen, 
D.O.;  Gary  C.  Dennis,  M.D.;  Catalina  E. 
Garcia,  M.O.;  Kenneth  D.  Hansen,  M.O.; 
Mary  T.  Herald,  M.D.;  Ardis  Hoven, 
M.D.;  Sandral  Hullett,  MX).;  Jerilynn  S. 
Kaibel,  D.C;  Marie  G.  Kufhier.  M.D.; 
Marc  Lowe,  M.D.;  Katherine  L. 
Markette,  M.D.;  Susan  Schooley,  M.D.; 
Maisie  Tam,  M.D.;  and  Kenneth  M. 
Viste,  Jr.,  M.D.  The  chairperson  is 
Kenneth  M.  Viste.  Jr.,  M.D. 

The  next  meeting  of  the  Council  will 
be  held  on  September  30, 1996.  The 
Council  agenda  will  provide  for 
discussion  and  comment  on  the 
following  three  items: 

•  Dual  Eligibles  (Individuals  eligible  for 
both  Medicare  and  Medicaid)  Issues 

•  Medicare  Transaction  System  (MTS) 

•  Utilization  and  Quality  Control  Peer 
Review  Organizations  (PRO)  Quality 
Improvement  Initiatives 

Council  members  will  also  receive 
legislative,  Managed  Care  and  Medicaid 
updates.  Any  individual  or  organization 
that  wishes  to  make  a  5-minute  oral 
presentation  on  any  one  or  more  of  the 
three  issues  listed  should  contact  the 
Executive  Director  by  12:00  noon, 
September  16. 1996,  to  be  scheduled. 
The  number  of  oral  presentations  may 
be  limited  by  the  time  available.  A 
written  copy  of  the  oral  remarks  should 
be  submitted  to  the  Executive  Director 
no  later  than  12:00  noon,  September  20, 
1996.  For  the  name,  address,  and 
telephone  niunber  of  the  Executive 
E>irector,  see  the  FOR  FURTHER 
INFORMATION  CONTACT  section  at  the 
begiiming  of  this  notice.  Anyone  who  is 
not  scheduled  to  speak  may  also  submit 
written  comments  to  the  Executive 
Director  by  12:00  noon,  September  20, 
1996.  The  meeting  is  open  to  the  public, 
but  attendance  is  limited  to  the  space 
available. 


(Section  1868  of  the  Social  Security  Act  (42 
U.S.C  1395ee)  and  section  10(a)  of  Public 
Law  92-463  (5  U.S.C  App.  2,  section  10(a)): 
45  CF.R.  Part  11) 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance;  and  Program  No.  93.774, 
Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  September  3^  1996. 
Bruce  C.  Vladsck, 

Administrator.  Health  Care  Financing 

Admuiistratiott. 

(FR  Doc.  9&-23116  Filed  9-10-96;  8:45  am] 
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National  Institutee  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  Section  10(d)  oHhe 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Heart,  Lung,  and  Blood 
Institute  Special  Emphasis  Panel  (SEP) 
meeting: 

Name  of  SEP:  Review  of  Dietary  Effects  on 
Lipoproteins  and  Thrombogenic  Activity 
(DELTA)  and  Dietary  Intervention  Study  in 
Children  (DISC)  cooperative  agreements. 

Date:  October  8-9. 1996. 

77me:  7:30  p.m. 

Place:  Holiday  Inn  Bethesda,  8120 
Wisconsin  Avenue,  Bethesda,  Maryland. 

Contact  Person:  Anthony  M.  Coelho,  Jr., 
Ph.D.,  Two  Rockledge  Center,  Room  7182, 
6701  Rockledge  Drive,  Bettiesda,  MO  20892- 
7924,(301)435-0277. 

Purpose/ Agenda:  To  review  and  evaluate 
cooperative  agreement  applications. 

This  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6).  Title  5,  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  conmiercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.838.  Heart  and  Vascular 
Diseases  Research;  93.838,  Lung  Diseases 
Research;  and  93.839,  Blood  Diseases  and 
Resources  Research.  National  Institutes  of 
Health) 

Dated  September  4, 1996. 
Margery  G.  GraM>, 

Senior  Committee  Management  Specialist, 
NIH. 
[FR  Doc  96-23056  Filed  9-10-96;  8:45  am] 
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Nationallnstnuto  on 

OVhw  Communication  Dlaordera; 

Notica  of  Closing  IMeeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  United  States  Code 
Appendix  2),  notice  is  her^y  given  of 
thia  following  meeting: 

Name  of  Committee:  National  Institute  on 
Deafness  and  Other  Communication 
Disorders  Special  Emphasis  Panel. 

Date:  September  13, 1996. 

Tlime;lK)0-3:00pm. 

Place:  6120  Executive  Blvd.  Rockviile  MD 
20892  (telephone  conference  call). 

Contact  Person:  Craig  A.  )ordan,  Ph.D., 
Scientific  Review  Administrator.  NIDCD/ 
DEA/SRP,  EPA  Room  400C,  6120  Executive 
Boulevard,  MSC  7180,  Bethesda  MD  20892- 
7180,  301-496-6693. 

Purpose  Agenda:  To  review  and  evaluate 
grant  applications. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5,  United 
States  Code.  The  applications  and/or 
proposals  and  the  discussion  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material  and 
personal  information  concerning  individuab 
associated  with  the  applications  and/or 
proposals,  the  disclosure  of  which  could 
constitute  a  clearly  unwarranted  invasion  of 
ptersonal  privacy. 

This  notice  is  being  published  less  than 
fifteen  days  prior  to  the  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  review  and  funding  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.173  Biological  Research 
Related  to  Deafness  and  Communication 
Disorders) 

Dated:  September  4, 1996. 
Margery  G.  Gnibb, 
Senior  Committee  Management  Specialist. 

Nm. 

[FR  Doc.  96^3057  Filed  9-10-96;  8:45  ami 
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National  Institute  on  Drug  Abus^ 
Notice  of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  on  Drug  Abuse 
Special  Emphasis  panel  meeting: 

Name  of  Committee:  Center  Review. 

Date:  September  26, 1996. 

Time:  8:30  a.m. 

Woce;  Double  Tree  Hotel,  1750  Rockviile 
Pike.  Rockviile,  MD  20852. 

Contact  Person:  Mary  C  Custer.  Wi.D., 
Scientific  Review  Administrator,  Office  of 
Extramural  Program  Review,  National 
Institute  on  Drug  Abuse,  5600  Fishers  Lane, 
Room  10-22,  Telephone  (301)  443-2620. 

Purpose/ Agenda:  To  evaluate  and  review 
grant  applications. 

The  meeting  will  be  closed  in  accordance 
with  provisions  set  forth  in  sees.  S52b(c)(4) 
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and  552b((^(6),  Title  5.  U.S.Q  The 
applications  and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
propterty  such  as  patentable  material  and 
personal  inibrmation  concerning  individuals 
associated  With  the  applications,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of  personal 
privacy. 

This  notil:e  is  being  published  less  than 
fifteen  days  prior  to  the  meeting  due  to  the 
urgent  ne«<l  to  meet  timing  limitations 
imposed  by  the  review  and  funding  cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.277,  Drug  Abuse 
Scientist  Development,  Research  Scientist 
Development,  and  Research  Scientist 
Awards;  93,278.  Drug  Abuse  National 
Research  S«rvice  Awards  for  Research 
Training;  93. 279,  Drug  Abuse  Research 
Programs,  National  Institutes  of  Health) 

Dated:  S^tember  3, 1996. 
Margery  G.Grnbb, 

Senior  Conwnittee  S4anagement  Specialist, 
MH. 
[PR  Doc  9e-23058  Filed  9-10-96:  «:4S  am] 

MULMQ  COM  4140-01-M 


National  instltuta  on  Deafness  and 
Other  Communication  Disorders; 
Notioe  of  Meeting  of  the  National 
Deafness  and  Other  Communication 
Disorders  Advisory  Coundi  and  its 
Planning  $ul)committee 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Nationel  Deafness  and  Other 
Communication  Disorders  Advisory 
Council  ai)d  its  Planning  Subcommittee 
on  October  9-11, 1996,  at  the  National 
Institutes  of  Health,  9000  Rockville 
Pike,  Bethesda,  Maryland.  The  meeting 
of  the  full  Council  will  be  held  in 
Conference  Room  6,  Building  31C,  and 
the  meeting  of  the  subcommittee  will  be 
in  Conference  Room  7,  Building  31C 

The  meeting  of  the  Planning 
Subcommittee  will  be  open  to  the 
public  on  October  9  £rom  2  p.m.  until 
3  p.m.  for  (he  discussion  of  policy 
issues.  The  meeting  of  the  full  Council 
will  be  op«n  to  the  public  on  October 
10  from  8:$0  a.m.  imtil  4:30  p.m.  for  a 
report  froi*  the  Institute  Director  and 
discussion  of  extramural  policies  and 
procedures  at  the  Nation^  Institutes  of 
Health  and  the  National  Institute  on 
Deafness  and  Other  Commimication 
Disorders  and  on  October  11  from  8:30 
a.m.  until  approximately  10:00  a.m.  for 
a  report  on  extramural  programs  of  the 
Division  ot  Human  Commimication. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  the  provisions  set 
fiocth  in  Sejrtions  552b(c)(4)  and 
552b(c)(6),  Title  5,  United  States  Code 
and  Section  10(d)  of  Public  Law  92-463, 
the  meeting  of  the  Planning 


Subcommittee  on  October  9  will  be 
closed  to  the  public  from  3  p.m.  to 
adjournment.  The  meeting  of  the  full 
Coimcil  will  be  closed  to  die  public  on 
October  10  from  4:30  p.m.  to  5  pm  and 
on  October  11  from  approximately  10 
a.m.  imtil  adjournment.  The  meetings 
will  include  the  review,  discussion,  and 
evaluation  of  individual  grant 
applications  and  a  report  on  the 
EMvision  of  Intramural  Research.  The 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosvire  of 
which  would  constitute  a  clearly 
imwarranted  invasion  of  personal 

privacv. 

Further  information  concerning  die 
Council  and  Subcommittee  meeting  may 
be  obtained  from  Dr.  Craig  A.  Jordan, 
Executive*Secretary,  National  Deafriess 
and  Other  Communication  Disorders 
Advisory  Council,  National  Institute  on 
Deafriess  and  Other  Communication 
Disorders,  National  Institutes  of  Health, 
Executive  Plaza  South,  Room  400C, 
6120  Executive  Blvd.,  MSC7180, 
Bethesda,  Maryland  20892,  301-496- 
8693.  A  summary  of  the  meeting  and 
rosters  of  the  members  may  also  be 
obtained  from  his  office.  For  individuals 
who  plan  to  attend  and  need  special 
assistance  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  please  contact  Dr. 
Jordan  at  least  two  weeks  prior  to  the 
meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.173  Biological  Research 
Related  to  Deafness  and  Communication 
Disorders] 

Dated:  September  4, 1996. 
Margery  G.  Gmlib, 

Senior  Committee  Management  Specialist, 
Nm. 

(FR  Doa  96-23039  Filed  9-10-96;  8:45  am] 
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Public  Health  Service 

National  Institutes  of  Health;  Statement 
of  Organization,  Functions,  and 
Delegations  of  Authority 

Part  H,  Chapter  HN  (National 
Institutes  of  Health)  (NIH)  of  the 
Statement  of  Organization,  Fimctions, 
and  Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (40  FR  22859,  May  27.  1975,  as 
amended  most  recently  at  61  FR  25234, 
May  20, 1996),  is  amended  to  reflect  a 
reorganization  within  the  National  Eye 
Institute  (NEI)  (HNW).  The 
reorganization  consists  of  the  following: 


(1)  establish  the  Division  of  Extramural 
Research  (DER)  (HNW3);  (2)  transfer  die 
functions  of  the  Division  of  Extramural 
Activities  (DEA)  (HNW5),  die  Division 
of  Basic  Vision  Research  pBVR) 
(HNW6),  and  Uie  Division  of 
Collaborative  CUnical  Research  (DCCR 
(HNW7)  to  the  DER;  and  (3)  abolish 
DEA,  DBVR.  and  DCCR  and  all 
associated  fourth-  and  fifth-echelon 
organizational  components. 

Section  HN-B,  Organization  and 
Functions,  is  amended  as  follows:  (1) 
Under  the  heading  National  Eye 
Institute  (HNW),  delete  the  tides  and 
functional  statements  for  Division  of 
Extramural  Activities  (HNW5),  Division 
of  Basic  Vision  Research  (HNW6),  and 
Division  of  Collaborative  Clinical 
Research  (HNW7)  in  the  entirety  and 
substitute  the  following: 

Division  of  Extramural  Research 
(HNW3). 

(1)  Plans  and  directs  programs  of 
grant,  cooperative  agreement,  and  R&D 
contract  support  for  basic  and  applied 
clinical  research,  training,  and  career 
development,  concerning  the  blinding 
eye  diseases,  visual  disorders, 
mechanisms  of  visual  function, 
preservation  of  sight,  and  the  special 
health  problems  and  needs  of 
individuals  who  are  partially-sighted  or 
blind;  (2)  plans  and  directs  the  grants 
and  contracts  management  activities  of 
the  Institute,  ensuring  that  all  awards 
are  made  in  accordance  with  applicable 
statutes,  regulations,  and  policies;  (3) 
provides  the  initial  scientific  merit 
review  of  research  and  training 
applications  and  proposals  assigned  to 
the  Institute;  (4)  provides  the  Institute's 
committee  management  services,  and 
provides  logistical  support  for  the 
National  Advisory  Eye  Council;  (5) 
provides  advice  to  the  Director  on  all 
issues  relating  to  extramural  program 
activities;  and  (6)  participates  in  the 
planning,  development,  formulation, 
evaluation,  and  administration  of  the 
overall  programs,  policies,  and 
operating  procedures  of  tiie  Institute. 

Dated:  August  28, 1996. 
Harold  Varmos, 
Director,  NIH. 
(FR  Doc.  96-23060  Piled  9-10-96;  8:45  am] 

BILUNO  COOe  4140-01-M 


.,_  federal  Regiatar./  Vol.  61,  Jiip^Z?  OVednesciflX..  SsptQoaber  LUi^Si' 7  ^Up»§     {7953 


DEPARTMENT  OF  HOUSiNQ  AND 
URBAN  DEVELOPMENT 

Office  Of  the  Assistant  Secretary  for 
Community  Plarming  and 
Deveiopment 

[Doctot  No.  FR-3857-»M>4] 

Notice  of  Propoeed  Information 
Collection  for  Public  Comment 

AOENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due:  November  12, 
1996. 

ADDRESSES:  Interested  {)ersons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Niunber  and  should  be  sent  to: 
Reports  Liaison  Officer,  Sheila  E.  Jones, 
Department  of  Housing  and  Urban 
Development.  451  7th  Street,  SW., 
Room  7230,  Washington,  DC  20410. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  copies  of  the  proposed  forms  and 
other  available  documents:  Patricia 
Mason,  202-708-3226,  Extension  4588. 
This  is  not  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

The  Notice  is  soUciting  comments 
frt>m  members  of  the  pubUc  and 
affecting  agencies  concerning  the 
proposed  collection  of  information  to: 
(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utiUty;  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected:  and  (4)  Minimize  the 
burden  of  the  collection  of  informaticn 
on  those  who  are  to  respond;  including 
through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 


This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  HOPE  for 
Homeownership  of  Single  Family 
Homes  (HOPE  3). 

OMB  Ck>ntrol  Number,  if  applicable: 
2506-0128. 

Description  of  the  need  for  the 
infonnation  and  proposed  use:  This 
information  is  neiaded  to  assist  HUD  in 
monitoring  applicants  previously 
awarded  HOPE  3  Program 
Implementation  Grants.  The  Department 
does  not  anticipate  additional  awards 
far  the  HOPE  3  Program.  This  program 
provides  Federal  grants  to  develop  and 
implement  homeownership  programs 
for  low  income  people  under  the 
Homeownership  Opportimities  for 
People  Everywhere  (HOPE  3)  Program. 

Agency  form  numbers,  if  applicable: 
SF-424.  HUD-40086,  40102-A,  40102- 
B,  40103,  40104,  and  40105. 

Members  of  affected  public:  State  and 
local  governments,  nonprofit 
organizations. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  number  of 
respondents — 258;  frequency  of 
response — once;  hours  per  response — 
40. 

Status  of  the  proposed  information 
collection:  Reinstatement,  with  change, 
of  a  previously  approved  collection  for 
which  approval  has  expired. 

Authority:  Ssction  3506  of  the  Paperwork 
Reduction  Act  of  1995, 44  U.S.C  Chapter  35, 
as  amended. 

Dated:  September  4, 1996. 
Andrew  Cuomo, 

Assistant  Secretary  for  Conununity  Planning 
and  Development 

(PR  Doc.  96-23168  Piled  9-10-96;  8:45  ami 
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Office  of  ttM  Assistant  Secretary  for 
Public  and  Indian  Housing 

pockM  No.  FR-3998-N-02] 

Public  Housing  Lease  and  Grievance 
Procedures;  Notice  of  HUD  Due 
Process  Determinations 

AGENCY:  Office  of  the  Assistant 

Secretary  for  Public  and  Indian 

Housing,  HUD. 

ACTION:  Notice  of  HUD  due  process 

determinations. 

SUMMARY:  Under  section  6(k)  of  the 
United  States  Housing  Act  of  1937,  a 
housing  agency  (HA)  is  generally 
required  to  provide  a  pubUc  housing 
tenant  with  the  opportimity  for  an 


administrative  hearing  before 
commencement  of  eviction  proceedings 
in  court  The  statute  and  HUD's 
implementing  regulations  provide  that 
the  HA  may  bypass  the  administrative 
hearing  for  evictions  involving:  any 
activity  that  threatens  the  health,  safety 
or  right  to  peaceful  «i)oyment  of  the 
pranises  of  other  tenants  or  employees 
of  the  HA;  or  any  drug-related  criminal 
activity  on  or  off  such  premises.  HUD 
must  first  make  a  determination  that 
local  law  requires  a  pre-eviction  court 
hearing  that  provides  the  basic  elements 
of  due  process  (a  "due  process 
determination").  This  notice  lists  the 
judicial  eviction  procedures  in  three 
States  for  which  HUD  has  recently 
issued  a  due  process  determination. 
FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  General  Counsel,  Assisted 
Housing  Division,  Room  8166. 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  SW, 
Washington,  DC  20410;  telephone  (202) 
708-2140.  (This  is  not  a  toll-free 
niunber.)  Hearing-  or  speech-impaired 
individuals  may  access  this  number  via 
TTY-by  calling  the  toll-free  Federal 
Information  Relay  Service  at  1-800- 
877-8339.  Individuals  may  arrange  to 
inspect  and  copy  the  documents 
detailing  the  legal  analysis  on  which  the 
due  process  determinations  are  based  by 
contacting  the  Assisted  Housing 
Division. 

SUPPLEMENTARY  MFORMATION: 

L  Background 

On  March  26, 1996  (61  PR  13272), 
HUD  published  a  final  rule  in  the 
Federal  Register  amending  its 
regulations  governing  public  notice  and 
comment  rulemaking  requirements  (24 
CFR  part  10)  and  public  housing  lease 
and  grievance  procedures  (24  CFR  part 
966).  The  final  rule  added  a  new 
paragraph  (a)(2)(iii)  to  §  966.51  which 
states  that  "(flor  guidance  to  the  ptiblic, 
HUD  will  publish  in  the  Federal 
Register  a  notice  listing  tbb  judicial 
eviction  procedures  for  wliich  HUD  has 
issued  a  due  process  determination." 
Also  on  March  26.  1996  (61  FR  13276). 
HUD  published  a  notice  in  the  Federal 
Register  implementing  24  CFR 
966.Sl(a)(2)(iii).  The  notice  provided  a 
State-by-State  listing  of  the  due  process 
determinations  issued  by  HUD.  Each 
listing  provided  a  brief  description  of 
the  judicial  evicticm  procedures 
reqtiired  by  local  law  which  HUD  has 
determined  are  consistent  with  the  basic 
elements  of  due  process  as  further 
defined  in  24  CFR  966.53(c). 

Since  publication  of  the  March  26, 
1996  notice,  HUD  has  issued  two  new 
due  process  determinations  covering  the 
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States  of  Connecticut  and  Mississippi. 
Additionally.  HUD  has  expanded  the 
coverage  of  its  previously  issued 
detenni^ation  for  the  State  of 
Massachjusetts  to  account  ba  a  recent 
change  in  State  law.  This  notice 
supplements  the  March  26, 1996,  notice 
by  providing  a  brief  description  of  the 
judicial  eviction  procedures  in  these 
three  States. 

n.  Judicial  Evktkm  Procedures  in  the 
States  of  Connecticut,  Miasiaeippi,  and 
Maasaclia<wttf  for  Which  HUD  Has 
lamed  a  Doe  Proceaa  Deteiminatiop 

Connecticut 

A  suminary  process  action  in  the  Qvil 
and  Houfing  EKvisioas  of  Superior 
Court  under  chapter  832  of  the 
Connecticut  General  Statutes 
Annotated. 

Mississippi 

An  unilawfiil  entry  and  detainer  action 
in  the  County  and  Circuit  Courts  under 
§  89-7-1  et  seq.  of  the  Mississippi  Code 
Annotated. 

Massachusetts 

An  action  for  eviction  in  the  Housing, 
District,  «nd  Superior  Courts  (Trial 
Courts)  under  Chapter  239  of  the 
Massachusetts  General  Laws,  and  a 
nuisance  eviction  action  in  the  Trial 
Courts  under  Chapter  139  of  the 
Massachusetts  General  Laws. 

Dated:  September  4. 1996. 

Kevin  Emanuel  Marcfaman. 

Acting  Assistant  Secretary  for  Public  and 
Indian  Hot/sing. 

IFR  Doc.  9B-23167  Filed  9-10-96;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 


Offlc*  of  the  Assistant 
Wslsf  and  Scloncs 


Csntrai  Utah  Pro|8ct  Completion  Act; 
Notlcs  of  Intent  To  Nsgotlats  a 
Contract  DsHieaen  the  Csntrai  Utah 
Walsr  Conssrvancy  District  and 
Dspartm#nt  of  the  Interior  To  Amend 
Contract  No.  14-06-400~4286  Dated 
Oocsmbsr  28.  IMS,  and  Its 
Supptamantary  Contract  Dated 
Novsmbar  26,  IMS  Psrtainlng  to  the 
Central  Utoh  Prolsct,  UT 

AQ0ICY:  Office  of  the  Assistant 
Secretary*— Water  and  Science, 
Departmekit  of  the  Interior. 
ACTION:  Nbtice  of  intent  to  negotiate  a 
contract  between  the  Central  Utah  Water 
Conaervaacy  District  (CUWCD).  and 
Department  of  the  Interior  (DOI)  to 
amend  Contract  No.  14-06-400-4286 


dated  December  28, 1965,  and  its 
supplementary  contract  dated 
November  26, 1985. 

SUMMARY:  The  United  States  and  the 
CUWCD  entered  into  Contract  No.  14- 
06-400-4286  on  December  28, 1965, 
which  was  supplemented  by  contract  on 
November  26. 1985.  These  contracts 
provide  among  other  things  the  terms 
and  conditions  whereby  Colorado  River 
Storage  Project  (CRSP)  power  will  be 
made  available  for  Central  Utah  Project 
(CUP)  purposes.  The  enactment  of  P.L. 
102-575,  of  which  titles  n  through  VI 
comprise  the  Central  Utah  Project 
Completion  Act  (CUPCA),  expanded  the 
purposes  of  the  CUP  to  include, 
irrigation  water,  municipal  and 
industrial  water,  water  conservation, 
water  efficiency  improvements,  fish  and 
wildlife,  recreation,  and  to  provide 
replacement  water  for  the  Daniels 
Irrigation  Company.  Since  the  CRSP 
power  is  reserved  by  the  Bureau  of 
Reclamation  (Reclamation)  for 
participating  project  purposes  and  the 
CUP  is  a  participating  project  of  the 
CRSP,  the  enactment  of  CUPCA 
necessitates  that  amendments  to 
Contract  Na  14-06-400-4286  and  its 
supplement  be  made.  It  is  the  intent  of 
the  DOI  and  CUWCD  to  amend  the 
contracts  to  be  consistent  with  the 
provisions  of  CUPCA,  to  clarify  the 
procedures  whereby  CRSP  power  may 
be  used  for  project  purposes,  and  to 
amend  such  other  provisions  the  parties 
deem  appropriate. 

DATES:  Dates  for  public  negotiation 
sessions  will  be  annoimced  in  local 
newspapers. 

FOR  FURTHER  INFORMATION  CONTACT: 
Additional  information  on  matters 
related  to  this  Federal  Regiater  notice 
can  be  obtained  at  the  address  and 
telephone  number  set  forth  below:  Mr. 
Reed  Murray,  Program  Coordinator, 
CUP  Completion  Act  Office,  Department 
of  the  Interior.  302  East  1860  South, 
Provo  UT  84606-6154,  Telephone;  (801) 
379-1237,  Internet: 
rmuneyOuc.usbr.gov. 

Dated  September  4. 1996. 

Ronald  Johnatmn, 

CUP  Ptogram  Director,  Department  of  the 
Interior. 

IFR  Doc.  96-23026  Filed  9-10-96;  8:45  am] 

COOE  4*1»-WC-U 


Bureau  of  Land  Management 
(OR-«6a-0777-^;  QP6-0222;  OR-S08Sq 

Public  Land  Order  No.  721S;  Propossd 
WNhdrawal  for  the  Pacific  Ocean 
Coastline,  Oregon 

AQENCY:  Bureau  of  Land  Ikfanagement, 

Interior. 

ACTION:  Public  Land  Order. 

SUIMARY:  This  order  withdraws 
1,009.48  acres  of  public  lands  from 
mining  for  a  period  of  50  years  for  the 
Bxueau  of  Land  Management  to  protect 
the  unique  natural  resources  along  the 
Oregon  coastline.  The  lands  have  been 
and  will  remain  open  to  mineral  leasing 
and  to  surface  entry  except  to  the 
agricultural  land  laws. 
EFFECTIVE  DATE:  September  11, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Betty  McCarthy,  BLM  Oregon/ 
Washington  State  Office,  P.O.  Box  2965, 
Portland,  Oregon  97208-2965,  503-952- 
6155. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C 
1714  (1988),  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  public  lands  are 
hereby  withdrawn  bom  location  and 
entry  tmder  the  United  States  mining 
laws  (30  U.S.C.  Ch.  2  (1988)).  but  not 
the  mineral  leasing  laws,  to  protect  the 
unique  natural  resources  along  the 
Oregon  coastline: 

Willamette  Meridian 

T.  3  S.,  R.  10  W., 

Sec.  30,  lot  15. 
T.  4  S.,  R.  10  W.. 

Sec.  19,  loU  1,17  and  18; 

Sec.  29,  lot  3. 
T.  5  S.,  R.  10  W., 

Sec.  5,  unnumbered  lot  in 
NEV4NWV«SWV«  and  unnumberad  lot  in 
NWV4SEV4SWV«; 

Sec.  6,  lot  8; 

Sec.  20,  SEV«NEV4. 
T.  8  S.,  R  11  W., 

Sec.  3,  lot  8. 
T.9S.,  R.  11  W., 

Sec.  4,  SWV4SWV4. 
T.  13  S.,  R.  11  W.. 

Sec  28,  lot  9. 
T.  14  S.,  R.  12  W., 

Sec  35,  SBV4NBV4. 
T.  18  S.,  R.  12  W., 

Sec  2,  lot  1. 
T.  19  S..  R.  12  W.,  ' 

Sec  1,  loU  1  and  2. 
T.  41  S.,  R.  13  W., 

Sec  6.  lot  9; 

Sec.  7.  lot  2. 
T.  26  S..  R.  14  W.. 

Sec.  28.  NWV4NBV4. 
T.  27  S..  R.  14  W., 

Sec  29,  lot  3. 
T.  33  S.,  R.  14  W., 
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Sea  ^1,  lote  2, 6.  and  7,  and  NEV«SEV4. 
T.  34  S..  R.  14  W., 

Sec.  6.  lot  1; 

Sec.  33,  lota  1,  2,  3,  and  7; 

Seca4.NWV«NWVu 
T.  38  S..  R.  14  W.. 

Sec.  4.  SEV4SWV1: 

Sec.  5.  SWV«NBV4: 

Sec.  34.  SEV4NWV4. 
T.  39  S..  R.  14  W., 

Sec.  23.  hWV4NWV4. 
T.  30  S..  R.  15  W., 

Sec.  12,  NWV4SWV4. 
T.  32  S..  R  15  W., 

Sec.  4,  loU  1. 2, 3,  and  4,  SVtNEVtNEVi. 
NViSEV4r4EV4.  and  SWV4SEV4NEV4. 
T.  34  S.,  R.  15  W., 

Sec.  1.  lot  1. 

The  areas  described  aggregate  1,009.48 
acres  in  Coos,  Cuiry,  Lane,  Lincoln,  and 
llllanux^  Counties. 

2.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of 
the  lands  imder  lease,  license,  or  permit, 
or  governing  the  disposal  of  their 
mineral  or  vegetative  resources  otha 
than  the  mining  laws. 

3.  This  withdrawal  will  expire  SO 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  Section  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  1714(f)  (1988),  the 
Secretary  determines  the  withdrawal 
shall  be  extended. 

Dated:  September  5, 1996. 
Bob  Annatrmig. 

Assistant  Secretary  of  the  Interior. 
{FR  Doc.  96-23248  Filed  9-10-96;  8:45  am] 
■QJNO  COM  49ie-n-P 


Nattonai  Park  Service 

Public  Notice 

SUMMARY:  Public  notice  is  hereby  given 
that  the  National  Park  Service  proposes 
to  award  a  concession  contract 
authorizing  continued  soft  drink 
vending  sales  through  machines  at 
Jefferson  National  ^cpansion  Memorial 
National  Historic  Site,  St.  Loiiis, 
Missouri,  for  a  period  of  five  (5)  years 
from  April  1, 1996,  through  March  31, 
2001. 

EFFECTIVE  DATE:  November  12, 1996. 
ADDRESSES:  Interested  parties  should 
contact  the  Superintendent,  Jefferson 
National  Expansion  Memorial  NHS,  11 
North  Fourth  Street,  St  Louis,  Missouri 
63102-1882,  to  obtain  a  copy  of  the 
prospectus  describing  the  requirements 
of  the  proposed  contract 
SUPPLEMENTARY  INFORMATION:  This 
contract  has  been  determined  to  be 
categorically  excluded  from  the 
procedural  provisions  of  the  National 


Environmental  Policy  Act  and  no 
environmental  dociunent  will  be 
prepared. 

The  existing  concessioner  has 
performed  its  obligations  to  the 
satisfaction  of  the  Secretary  under  an 
existing  contract  which  expired  by 
limitation  of  time  on  March  31. 1996. 
and  therefore  pursuant  to  the  provisions 
of  Section  5  of  the  Act  of  OctcAier  9, 
1965  (79  Stat.  969;  16  U.S.C.  et  seq).  is 
entitled  to  be  given  preference  in  the 
renewal  of  the  contract  and  in  the 
negotiation  of  a  new  proposed  contract 
providing  that  the  existing  concessioner 
submits  a  resp>onsive  offer  which  meets 
the  terms  and  conditions  of  the 
Prospectus.  This  means  that  the  contract 
will  be  awarded  to  the  party  submitting 
the  best  offer,  provided  that  if  the  best 
offer  was  not  submitted  by  the  existing 
concessioner,  then  the  existing 
concessioner  will  be  afforded  the 
opporttmity  to  match  the  best  offer.  If 
the  existing  concessioner  agrees  to 
match  the  best  ofiisr,  then  the  contract 
will  be  awarded  to  the  existing 
concessioner. 

If  the  existing  concessioner  does  not 
submit  a  responsive  offer,  the  right  of 
preference  in  renewal  shall  be 
considOTed  to  have  been  waived,  and 
the  contract  will  then  be  awarded  to  the 
party  that  has  submitted  the  best 
responsive  offer. 

The  Secretary  will  consider  and 
evaluate  all  proposals  received  as  a 
result  of  this  notice.  Any  proposal, 
incltiding  that  of  the  existing 
concessioner,  must  be  received  by  the 
Superintendent  not  later  than  the 
sixtieth  (60th)  day  following  publication 
of  this  notice  to  be  considered  and 
evaluated. 

Dated:  July  19, 1996. 
Willian  W.  Schenk. 
Field  Director,  Midwest  Field  Area. 
fFR  Doc  96-23164  Filed  9-10-96;  8:45  am] 
HUMQ  coot  491Q-7e-M 


Dayton  Aviation  Heritage  Commission; 
Meeting 

action:  Notice  of  Meeting 

AGENCY:  National  Park  Service,  Interior 
SUMMARY:  This  notice  sets  the  schedule 
for  the  forthcoming  meeting  of  the 
Dayton  Aviation  Heritage  Commission. 
Notice  of  this  meeting  is  required  under 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463). 

DATES:  Tuesday.  October  1. 1996;  5:15 
p.m.  to  6:30  p.m. 

ADDRESSES:  Innerwest  Priority  Board 
conference  room,  1024  West  Tlurd 
Street,  Dayton,  Ohio  45407. 


This  busLaess  meeting  will  be  open  to 
the  public.  Space  and  facilities  to 
accommodate  members  of  the  public  are 
limited  and  persons  accommodated  on 
a  first-come,  firat-served  basis.  The 
Chairman  will  permit  attendees  to 
address  the  Commission,  but  may 
restrict  the  length  of  presentations.  An 
agenda  will  be  available  from  the 
Superintendent,  Dayton  Aviation,  1 
week  prior  to  the  meeting. 
FOR  FURTHER  INFORMATKM  CONTACT: 
William  Gibson,  Superintendent, 
Dayton  Aviation,  National  Park  Service, 
P.O.  Box  9280,  Wri^t  Brothers  Station. 
Dayton,  Ohio  45409,  or  telephone  513- 
225-7705. 

SUPPI.EMENTARY  INFORMATION:  The 
Dayton  Aviation  Heritage  Commission 
was  established  by  Public  Law  102-419, 
October  16, 1992. 

Dated:  September  4, 1996. 
William  W.  Sdienk. 
Field  Director.  Midwest  Field  Area. 
(FR  Doc  96-23235  Filed  9-10-96;  8:45  am] 

BILUNa  COM  4310-TB-P 


Keweenaw  National  Historical  Park 
Adviaory  Commission;  Meeting 

ACTION:  Notice  of  meeting. 

SUMMARY:  Tbis  notice  announces  an 
upcoming  meeting  of  the  Keweenaw 
National  Historical  Park  Advisory 
Commission.  Notice  of  this  meeting  is 
required  under  the  Federal  Advisory 
Conmiittee  Act  (Pub.  L  92-463). 
DATES:  Tuesday,  October  29, 1996;  8:30 
a.m.  until  4:30  p.m. 
ADDRESSES:  Keweenaw  National 
Historical  Park  Headquarters.  100  Red 
Jacket  Road  (2nd  floor),  Calumet, 
Michigan  49913-0471  (telephon»906- 
337-3168). 

This  meeting  is  open  to  the  pubUc. 
We  will  begin  with  the  Chairman's 
welcome;  minutes  of  the  previous 
meeting;  update  on  the  general 
manitgement  plan;  update  on  paric 
activities:  old  business;  new  business: 
next  meeting  date;  adjournment. 
FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent,  Keweenaw  National 
Historical  Park.  William  O.  Fink,  P.O. 
Box  471.  Calumet.  Michigan  49913- 
0471. 

SUPPLEMENTARY  INFORMATION:  The 
Keweenaw  National  Historical  Park  was 
established  by  Public  Law  102-^43  on 
October  27, 1992. 

Dated:  Septembw  4, 1996.      ^ 
WUliam  W.  Scfaenk. 
Field  Director,  Midwest  Field  Area. 
(FR  Doc  96-23236  Filed  9^10-96;  8:45  am] 
MJJNO  OOOC  4»ie-»-P 
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MtaWNJfl  NMonsI  RBCfWtioiwi  Riw 
Advisory  Qroup;  MMUng 

ACTION:  Notice  of  meeting. 

SUiMARY:  this  notice  sets  the  schedule 
for  the  forthcoming  meeting  of  the 
Missouri  National  Recreational  River 
Advisory  GttMip.  Notice  of  this  meeting 
is  requipad  under  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463). 
DATES:  Thursday,  September  26. 1996; 
1:30  p.m. 

AOORESSESd  Saint  Mary's  Catholic 
Church,  Spencer,  Nebraska. 
AGENDA:  (1  >  Review  of  public  comments 
received  regarding  the  39-mile  draft 
general  masagemoit  plan  and 
environmeQtal  impact  statement;  (2) 
Discussion  of  National  Park  Service 
responses  tp  the  pubUc  review  period 
written  comments;  (3)  The  opportunity 
for  public  comment  and  proposed 
agenda,  date,  and  time,  of  the  next 
Advisory  C^up  meeting.  The  meeting  is 
open  to  theipublic.  Interested  persons 
may  make  oral/written  presentation  to 
the  Commission  or  file  written 
statements.  Requests  for  time  for  making 
presentations  may  be  made  to  the 
Superintendent  prior  to  the  meeting  or 
to  the  Chair  at  the  beginning  of  the 
meeting.  In  order  to  accomplish  the 
agenda  for  l^e  meeting,  the  Chair  may 
want  to  limit  or  schedule  public 
presentations. 

The  meeting  will  be  recorded  for 
documentation  and  a  siunmary  in  the 
form  of  mii^tes  will  be  transcribed  for 
disseminatiDn.  Minutes  of  the  meeting 
will  be  made  available  to  the  public 
after  approval  by  the  Commission 
members.  Qopies  of  the  minutes  may  be 
requested  bv  contacting  the 
Superintendent.  An  audio  tape  of  the 
ipeetin^will  be  available  at  the 
headquarters  office  of  the  Niobrara/ 
Missouri  National  Scenic  Riverways  in 
O'Neill,  Nebraska. 
FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent  Warren  Hill,  Niobrara/ 
Missouri  National  Scenic  Riverways, 
P.O.  Box  591,  O'Neill,  Nebraska  68763- 
0591 ,  or  at  402-336-3970. 
SUPPLEMENtARY  INFORMATION:  Tlie 
Advisory  Group  was  established  by  the 
law  that  estfbl^ed  the  Missouri 
National  Recreational  River,  Public  Law 
102-50.  Th#  purpose  of  the  group, 
according  to  its  charter,  is  to  advise  the 
Secretary  o{  the  Interior  on  matters 
pertaining  to  the  development  of  a 
management  plan,  and  management  and 
operation  ol  the  Recreational  River.  The 
Missouri  National  Recreational  River  is 
the  39-mile  jfree  flowing  segment  of  the 
Missouri  from  Fort  Randall  Dam  to  the 
vicinity  of  Springfield  in  South  Dakota. 


Dated:  September  4, 1996. 
WilliuD  W.  Schenk. 
Field  Director,  Midwest  Field  Area. 
fFR  Doc  9ft-23237  Filed  9-10-96;  8:45  am] 
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AQENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

Housing  Guaranty  Program;  Notics  of 
Investment  Opportunity 

The  U.S.  Agency  for  International 
Development  (USAID)  has  authorized 
the  guaranty  of  loans  to  the  Repubhc  of 
Chile,  acting  through  its  Ministry  of 
Housing  and  Urban  Development 
("Borrower")  as  part  of  USAID's 
development  assistance  program.  The 
proceeds  of  these  loans  will  be  used  to 
finance  infirastructure  and  shelter 
projects  for  low-income  families  in 
Chile.  At  this  time,  the  Ministry  of 
Finance  of  the  Republic  of  Chile  has 
authorized  USAID  to  request  proposals 
from  eligible  lenders  for  a  loan  under 
this  program  of  $26  Million  U.S.  Dollars 
(US$26,000,000).  The  name  and  address 
of  the  Borrower's  representatives  to  be 
ccmtacted  by  interested  U.S.  lenders  or 
Investment  bankers,  the  amount  of  the 
loan  and  project  niunber  are  indicated 
below: 

Republic  of  Chile 

Project  No:  513-HG-OlO.  Housing 
Guaranty  Loan  No:  513-HG-OlO  BOl, 
Amoimt:  $26,000,000,  Attention:  Mr. 
Jose  Pablo  Arellano  Marin,  Director  de 
Presupuestos,  Ministry  of  Finance, 
Teatinos  120,  piso  12,  Santiago,  Chile, 
Telefax  No.:  (562)  671-3814 
(preferred  communication). 
Telephone  No.:  (562)  696-1368  or 
(562) 671-0672 

Interested  lenders  should  contact  the 
Borrower  as  soon  as  possible  and 
indicate  their  interest  in  providing 
financing  for  the  Housing  Guaranty 
Program.  Interested  lenders  should 
submit  their  bids  to  the  Borrower's 
representative  by  Tuesday.  September 
24. 1996,  at  12M)  Noon  Eastern  Daylight 
Time.  Bids  should  be  open  for  a  period 
of  48  hours  from  the  bid  closing  date. 
Copies  of  all  bids  should  be 
simultaneously  sent  to  the  following:   ' 
Mr.  Thomas  Nicastro,  USAID 
Representative/Chile,  Embassy  of  the 
United  States  of  America,  Ava, 
Andres  Bello  2800,  Las  Condes, 
Santiago,  Chile,  Telefax  No:  (562) 
638-0931  (preferred  communication), 
Telephone  No:  (562)  330-3708 
and 
Mr.  Kraig  Baier.  Director,  RHUDO, 
South  America,  USAID/Quito, 


Ecuador,  c/o  American  Embassy,  Unit 
5330,  APO  AA  34039-3420,  Telefax 
No.:  (593)  2-561-228  (preferred 
communication).  Telephone  No.: 
(593)  2-544-365 

Mr.  Peter  Pimie,  U.S.  Agency  for 
International  Development,  Office  of 
Environment  and  Urban  Programs,  G/ 
ENV/UP,  Room  409,  SA-18, 
Washington,  D.C.  20523-1822,  Telex 
No.:  892703  AID  WSA.  Telefax  No.: 
703/875-4639  or  875-4384  (preferred 
commimication),  Telephone  No.:  703/ 
875-4510/4300 

For  yoiu-  information  the  Borrower  is 
currently  considering  the  following 
terms: 

(1)  Amount:  US$26  million. 

(2)  Term:  21  years. 

(3)  Grace  Period:  Ten  years  on  the 
repayment  of  principal  (during  grace 
period,  semi-annual  payments  of 
interest  only).  If  variable  interest  rate, 
repayment  of  principal  to  amortize  in 
equal,  semi-annual  installments  over  the 
remaining  11-year  life  of  the  loan.  If 
fixed  interest  rate,  semi-annual  level 
payments  of  principal  and  interest  over 
the  remaining  11 -year  Ufe  of  the  loan. 

(4)  Interest  Rate:  Alternatives  affixed 
rate,  and  variable  rate  are  requested. 

(a)  Fixed  Interest  Rate:  If  rates  are  to 
be  quoted  based  on  a  spread  over  an 
index,  the  lender  should  use  as  its  index 
a  long  bond,  specifically  the  6.0%  U.S. 
Treasury  Bond  due  February  15,  2026. 
Such  rate  is  to  be  set  at  the  time  of 
acceptance. 

(b)  Variable  Interest  Rate:  To  be  based 
on  the  six-month  British  Bankers 
Association  LIBOR,  preferably  with 
terms  relating  to  Borrower's  right  to 
convert  to  fixed.  The  rate  should  be 
adjusted  weekly. 

(5)  Prepayment: 

(a)  Offers  should  include  options  for 
prepayment  and  mention  prepayment 
premiums,  if  any. 

(b)  Only  in  an  extraordinary  event  to 
assure  compUance  with  statutes  binding 
USAID,  USAID  reserves  the  right  to 
accelerate  the  lorn  (it  should  be  noted 
that  since  the  inception  of  the  USAID 
Housing  Guaranty  Program  in  1962, 
USAID  has  not  exercised  its  right  of 
acceleration). 

(6)  Fees:  Offers  should  specify  the 
placement  fees  and  other  expenses, 
including  USAID  fees,  and  Paying  and 
Transfer  Agent  fees.  Lenders  are 
requested  to  include  all  legal  fees  and 
out-of-pocket  expenses  in  their 
placement  fee.  Such  fees  and  expenses 
shall  be  payable  at  closing  from  the 
proceeds  of  the  loan. 
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(7)  Closing  Date:  As  eariy  as 
practicable,  but  not  to  exceed  60  days 
from  date  of  selection  of  lender. 

Selection  of  investment  bankers  and/ 
or  lenders  and  the  terms  of  the  loan  are 
initially  subject  to  the  individual 
discretion  of  the  Borrower  and 
thereafter  subject  to  approval  by  USAID. 
The  Republic  of  Qiile  reserves  the  right 
to  not  accept  any  bid  which,  in  its 
estimation,  is  non-competitive. 
Disbursements  under  the  loan  will  be 
subject  to  certain  conditions  required  of 
the  Borrower  by  USAID  as  set  forth  in 
agreements  between  USAID  and  the 
Borrower. 

The  full  repa3rment  of  the  loans  will 
be  guaranteed  by  USAID.  The  USAID 
guaranty  will  be  backed  by  the  full  faith 
and  credit  of  the  United  States  of 
America  and  will  be  issued  pursuant  to 
authority  in  Section  222  of  the  Foreign 
Assistance  Act  of  1961,  as  amended  (the 
"Act"). 

Lenders  eligible  to  receive  the  USAID 
guaranty  are  Uiose  specified  in  Section 
238(c)  of  the  Act.  They  are:  (1)  U.S. 
citizens;  (2)  domestic  U.S.  corporations, 
partnerships,  or  associations 
substantially  beneficially  ownedi)y  U.S. 
citizens;  (3)  foreign  corporations  whose 
share  capital  is  at  least  95  percent 
owned  by  U.S.  citizens;  and,  (4)  foreign 
partnerships  or  associations  wholly 
owned  by  U.S.  citizens. 

To  be  eligible  fw  the  USAID  guaranty, 
the  loans  must  be  repayable  in  full  no 
later  than  the  thirtieth  anniversary  of 
the  disbursement  of  the  principal 
amount  thereof  and  the  interest  rates 
may  be  no  higher  than  the  maximum 
rate  established  from  time  to  time  by 
USAID. 

Information  as  to  the  eligibility  of 
investors  and  other  aspects  of  the 
USAID  housing  guaranty  program  can 
be  obtained  from:  Ms.  Viviann  Gary, 
Director,  Office  of  Environment  and 
Urban  Programs,  U.S.  Agency  for 
International  Development,  Room  409, 
SA-18,  Washington,  DC  20523-1822, 
Telephone:  703-875-4300. 

Dated:  September  6, 1996. 
KOdiiiri  G.  KiUy. 

Assistant  General  Counsel,  Bureau  for  Global 
Programs.  Field  Suppeai  and  Research.  U.S. 
Agency  for  International  Development 
(FR  Doc  96-23359  Filed  9-10^96;  8:45  am] 
MJJNQ  cost  SIIS-OMi 


INTERNATIONAL  TRADE 
COMMISSION 

PnvMtigMions  No*.  731-TA-741. 742. 4  743 
(FbMin 

Melamin*  Institirtional  Dinnorwar* 
From  China,  Indonaala,  and  Taiwan 

AGENCY:  United  States  International' 
Trade  Commission. 

ACTION:  Scheduling  of  the  final  phase  of 
antidumping  investigations. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  scheduling  of  the  final 

Ehase  of  antidumping  investigations 
los.  731-TA-741,  742,  ft  743  (Final) 
under  section  735(b)  of  the  Tarifi^  Act  of 
1930  (19  U.S.C.  1673d(b))  (the  Act)  to 
determine  whether  an  industry  in  the 
United  States  is  materially  injured  or 
threatened  with  material  injury,  or  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  less-than-fiur-v^ue  imports 
from  China,  Indonesia,  and  Taiwan  of 
melamine  institutional  dinnerware, 
provided  for  in  subheadings  3924.10.20, 
3924.10.30,  and  3924.10.50  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States.' 

For  further  information  concerning 
the  conduct  of  this  phase  of  the 
investigations,  hearing  procedures,  and 
rules  of  general  apphcation,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A  and  C  (19  CFR  part  207),  as 
amended  by  61  FR  37818,  July  22, 1996. 

EFFECTTVE  DATE:  August  22, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jonathan  Seiger  (202-205-3183),  Office 
of  Investigations,  U.S.  International 
Trade  Commission,  500  E  Street  S.W., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  ^ould  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Conunission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov  or  flp://flp.usitc.gov). 


■  For  purposn  of  tfaeae  invaatigations,  "meUmine 
butitutional  dinnerware"  u  defined  as  all  items  of 
dinnerMrare  (e.g..  plates,  cups,  saucers,  bowls, 
creamers,  gravy  boats,  serving  dishes,  platters,  and 
trays,  but  not  including  flatware  products  such  as 
knives,  forks,  and  spoons)  that  contain  at  least  SO 
percent  melamine  by  w«ight  and  have  a  minimiifn 
wall  thicknaaa  of  COS  inch. 


SUPPLEMENTARY  IMKMMATION: 

Background 

The  final  phase  of  these  investigations 
is  being  scheduled  as  a  result  of 
affirmative  preliminary  determinatians 
by  the  Department  of  Commerce  that 
imports  of  melamine  institutional 
dinnerware  from  China,  Indonesia,  and 
Taiwan  are  being  sold  in  the  United 
States  at  less  than  fair  value  within  the 
meaning  of  section  733  of  the  Act  (19 
U.S.C.  1673b).  The  investigations  were 
requested  in  a  petition  filed  on  February 
6, 1996,  by  the  American  Melamine 
Institutional  Tableware  Association 
(AMTTA).* 

Participation  in  the  Investigatiaiis  and 
Public  Service  List 

Persons,  including  industrial  users  of 
the  subject  mochandise  and,  11  the 
merchandise  is  sold  at  the  retail  level, 
representative  consumer  organizations, 
wishing  to  participate  in  the  final  phase 
of  these  investigations  as  parties  must 
file  an  entry  of  appearance  with  the 
Secretary  to  the  Commission,  as 
provided  in  $201.11  of  the 
Commission's  rules,  no  later  than  21 
days  prior  to  the  hearing  date  specified 
in  this  notice.  A  party  that  filed  a  notice 
of  appearance  during  the  preliminary 
phase  of  these  investigations  need  not 
file  an  additional  notice  of  appearance 
during  this  final  phase  of  the 
investigations.  The  Secretary  will 
maintain  a  public  service  list  containing 
the  names  and  addresses  of  all  persons, 
or  their  representatives,  who  are  parties 
to  these  investigations. 

Limited  Disdoeure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  BPI  Service  List 

Pursuant  to  §  207.7(a)  of  the 
Conunission's  rules,  the  Secretary  will 
make  BPI  gathered  in  the  final  phaae  of 
these  investigations  available  to 
authorized  applicants  under  the  APO 
issued  in  the  investigations,  provided 
that  the  application  is  made  no  later 
than  21  days  prior  to  the  hearing  date 
specified  in  this  notice.  Authorized 
applicants  must  represent  interested 
parties,  as  defined  by  19  U.S.C.  1677(9), 
who  are  parties  to  the  investigations.  A 
party  granted  access  to  BPI  in  the 
preliminary  phase  of  the  investigations 
need  not  reapply  for  such  act»ss.  A 
separate  service  list  will  be  maintained 
by  the  Secretary  for  those  parties 
authorized  to  receive  BPI  under  the 
APO. 


2  The  membets  of  AMTTA  are  Contiiwotal/SiLita 
International  Co.,  Oklahoma  Qty,  OK;  Lexinpon 
United  Corp.  (National  Plastics  Corp.),  Port  Gibaoo. 
MS;  and  Plastics  Manubcturing  Co..  Dallas,  TX. 
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StaffRepcvt 

The  prehearing  staff  report  in  the  final 
phase  of  these  investigations  wiU  be 
placed  in  ^e  nonpublic  record  on 
December  13, 1996,  and  a  public  version 
will  be  issued  thereafter,  pursuant  to 
section  20^.22  of  the  Commission's 
rules. 

Hearing 

The  Commission  wiU  hold  a  hearing 
in  connection  with  the  final  phase  of 
these  investigations  beginning  at  9:30 
a.m.  on  January  9.  1997.  at  the  U.S. 
IntematioQal  Trade  Commission 
Building.  Requests  to  appear  at  the 
hearing  should  be  filed  in  writing  with 
the  Secretary  to  the  Commission  on  or 
before  Deoember  16.  1996.  A  nonparty 
who  has  testimony  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  healing.  All  parties  and 
nonparties  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  attend  a  prehearing  conference 
to  be  held  at  9:30  a.m.  on  December  IB, 

1996,  at  the  U.S.  International  Trade 
Commission  Building.  Oral  testimony 
and  written  materials  to  be  8ul»nitted  at 
the  public  hearing  are  governed  by  , 
sections  201.6(b)(2),  201.13(f),  and 
207.24  of  the  Commission's  rules. 
Parties  must  submit  any  request  to 
present  a  portion  of  their  hearing 
testimony  in  camera  no  later  than  7  days 
prior  to  the  date  of  the  hearing. 

Written  SttbmiaBioiu 

Each  party  who  is  an  Interested  party 
shall  submit  a  prehearing  brief  to  the 
Commission.  Fhrehearing  briefs  must 
conform  vtith  the  provisions  of  section 

207.23  of  ^e  Commission's  rules;  the 
deadline  for  filing  is  December  20,  1996. 
Parties  may  also  file  written  testimony 
in  connection  with  their  presentation  at 
die  hearing,  as  provided  in  section 

207.24  of  toe  Commission's  rules,  and 
postheariog  briefs,  which  must  conform 
with  the  provisions  of  section  207.25  of 
the  Commission's  rules.  The  deadline 
for  filing  posthearing  briefs  is  January 
17, 1997;  witness  testimony  must  be 
filed  no  later  than  three  days  before  the 
hearing.  In  addition,  any  person  who 
has  not  entered  an  appearance  as  a  party 
to  the  investigations  may  submit  a 
written  statement  of  information 
pertinent  tb  the  subject  of  the 
investigations  on  or  before  January  17, 

1997.  On  February  3, 1997,  the 
Commission  will  make  available  to 
parties  all  information  on  which  they 
have  not  h|ui  an  opportunity  to 
comment.  Parties  may  submit  final 
comments  on  this  information  on  or 
before  Febhiary  5, 1997,  but  such  final 


comments  must  not  contain  new  factual 
information  and  must  otherwise  comply 
with  §  207.30  of  the  Commission's  rules. 
All  written  submissions  must  conform 
with  the  provisions  of  §  201.8  of  the 
Commission's  rules;  any  submissions 
that  contain  BPI  must  also  cmform  with 
the  requirements  of  §§  201.6,  207.3,  and 
207.7  of  the  Commission's  rides. 

In  accordance  with  §§  201.16(c)  and 
207.3  of  the  Commission's  rules,  each 
document  filed  by  a  party  to  the 
investigations  must  be  served  on  all 
other  parties  to  the  investigations  (as 
identified  by  either  the  public  or  BPI 
service  Ust).  and  a  certificate  of  service 
must  be  timely  filed.  The  Secretary  will 
not  accept  a  docuiment  for  filing  Mdthout 
a  certificate  of  service. 

Autiiority:  These  investigations  are  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  §  207.21  of  the  Cranmission's 
rules. 

Issued:  September  3, 1996. 

By  order  of  the  Commission. 
Denna  R.  Koehnke, 
Secretary. 
(FR  Doc.  96-23223  Filed  9-10'96;  8:45  am] 


pnveeOgeaow  No.  337-TA-378| 

Cwtain  Vailabto  Speed  Wind  Turbines 
and  Components  Thereof;  Notice  of 
issuance  of  Umltsd  Exclusion  Order 

AGENCY:  U.S.  International  Trade 

Commission. 

ACnOH:  Notice.  ,, 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  issued  a  limited 
exclusion  order  in  the  above-captioned 
investigation. 

FOR  FURTHER  MFORMATION  CONTACT: 
Maik  D.  Kelly,  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission.  500  E  Street,  S.W., 
Washington,  D.C.  20436,  telephone  202- 
205-3106. 

SUPPt.EMENTARY  INFORMATION:  The 
authority  for  the  Commission's 
determinations  is  contained  in  section 
337  of  the  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1337),  and  in 
section  210.45  and  210.50  of  the 
Commission's  Rides  of  Practice  and 
Procedure  (19  CFR  210.45  and  210.50). 

This  patent-based  section  337  - 
investigation  was  instituted  by  the 
Commission  on  May  30, 1995  (60  FR 
28167)  based  on  a  complaint  filed  by 
Kenetech  Windpower,  Inc.,  of 
Livermore,  CA.  Complainant  alleged 
violation  of  section  337  in  the 
importation,  sale  for  importaticm,  and/or 


the  sale  within  the  United  States  after 
importation,  of  certain  variable  speed 
wind  turbines  and  components  thereof, 
by  reason  of  infringement  of  claim  131 
of  U.S.  Letters  Patent  5,083,039  ("the 
'039  patent")  and  claim  51  of  U.S. 
Letters  Patent  5.225,712  ("the  '712 
patent"),  both  patents  owned  by 
complainant.  Enercon  GmbH  of  Aurich, 
Germany  and  The  New  World  Power 
Corporation  of  Lime  Rock,  Connecticut 
were  named  as  respondents. 

The  presiding  administrative  law 
judge  (ALJ)  held  an  evidentiary  hearing 
on  the  moits  beginning  on  January  31, 
1996,  and  issued  his  final  initial 
determination  (ID)  finding  a  violation  of 
section  337  on  May  30, 1996.  The  ALJ 
foimd  that  there  had  been  a  sale  for 
importation  of  the  accused  products; 
that  claim  131  of  the  '039  patent  has 
been  literally  infringed;  that  claim  51  of 
the  '712  patent  was  not  infringed,  either 
litOTally  or  under  the  doctrine  of 
equivalents;  and  that  complainant's 
activities  with  respect  to  the  '039  and 
'712  patents  satisfied  the  domestic 
industry  requirements  of  section  337.  - 
Respondents  filed  a  petition  for  review 
of  the  ID  and  the  Commission 
investigative  atiomey  (lA)  filed  an 
opposition  to  the  petition  for  review.  On 
July  17, 1996,  the  Commission  issued  a 
notice  of  its  determination  to  review 
certain  portions  of  the  ID  and  requested 
written  submissions  on  the  issues  under 
review  and  on  remedy,  the  public 
interest,  and  bonding.  61  FR  38473  (JiUy 
24, 1996). 

Submissions  on  remedy,  the  public 
interest,  and  bonding  and  the  issues 
under  review  were  received  from 
complainant,  respondents,  and  lA. 
Complainant,  respondents,  and  the  LA 
also  filed  reply  submissions  on  those 
issues.  On  August  30, 1996,  the 
Commission  determined  to  affirm  the 
ALJ's  conclusions  on  claim 
interpretation  and  infringement,  thereby 
finding  a  violation  of  section  337. 

Havmg  reviewed  the  record  in  this 
investigation,  including  the  written 
submissions  of  the  parties,  the  - 
Commission  also  made  determinations 
on  the  issues  of  remedy,  the  public 
interest,  and  bonding,  llie  Commission 
determined  that  the  appropriate  form  of 
relief  is  a  limited  exclusion  order 
prohibiting  the  unlicenced  entry  for 
consumption  of  variable  speed  wind 
turbines  and  components  thereof 
manufactured  and/or  imported  by 
Enercon  GmBH  of  Aurich,  Germany 
and/or  The  New  World  Power  ' 

Corporation  of  Lime  Rock,  Connecticut, 
and  that  infringe  claim  131  of  U.S. 
Letters  Patent  5,083,039. 

The  Commission  also  determined  that 
the  ptiblic  interest  factors  enumerated  in 
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subsections  1337(d)  and  (f)  do  not 
preclude  the  issuance  of  the  limited 
exclusion  order,  and  that  the  bond 
during  the  Presidential  review  period 
shall  be  in  the  amount  of  100  percent  of 
the  entered  value  of  the  articles  in 
question. 

Copies  of  the  Commission's  order,  the 
Commission  opinion  in  support  thereof, 
and  all  other  nonconfidential 
documents  filed  in  connection  '^rith  this 
investigation  are  or  will  be  available  for 
inspection  diuing  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street,  S.W.,  Washington,  D.C.  20436, 
telephone  202-205-2000.  Hearing- 
impaired  persons  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810. 

Issuft:  Augiist  30, 1996. 

By  order  of  the  Coiiunission. 
Donna  R.  Koehnke, 
Secretary. 

(FR  Doc.  96-23224  Filed  9-10-96;  8:45  am] 
BHJJNOCOOE  7«20-0>-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

JTPA  Section  402  Migrant  and 
Seasonal  Farmworker  Standardized 
Participants  Information  Reporting 
(SP1R)  System;  Comment  Request 

action:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  pubUc 
and  Federal  agencies  with  an 
opportimity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperworlc  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506(c)(2)(A)].  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
fjnATirial  resources)  is  minimized, 
collection  instnmients  are  clearly 
imderstood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  and  Training 
Administration  is  soliciting  comments 
concerning  the  proposed  reinstatement 
collection  of  the  Standardized 
Participant  Information  Reporting 
system  (SPIR).  A  copy  of  the  proposed 
information  collection  request  (ICR) 


may  be  obtained  by  contacting  the 
addressee  listed  below. 
DATES:  Written  conunents  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
November  12, 1996.  The  Department  of 
Labor  is  partictilarly  interested  in 
comments  which: 

*  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

*  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

*  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

*  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

ADDRESSEE:  Paul  A.  Mayrand,  Director, 
Office  «f  Special  Targeted  Programs, 
Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  Room  N-4641,  200  Constitution 
Avenue,  NW,  Washington,  DC  20210. 
Telephone:  (202)  219-5500  (VOICE) 
(this  is  not  a  toll-free  number)  or 
INTERNET:  MAYRANDP©doleta.gov. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

The  Employment  and  Training 
Administration  of  the  Department  of 
Labor  is  reinstating  its  approved  JTPA, 
title  IV-A,  section  402  Migrant  and 
Seasonal  Farmworker  Standardized 
Participant  Information  Reporting 
system  for  a  period  of  three  program 
years  (July  1,  1996  to  June  30,  1999). 
This  decision  stems  from  favorable 
experience  during  both  the  pilot  test 
year  (ending  Jime  30. 1995  with  19 
grantees  participating)  and  the  first 
program  year  (ending  Jime  30, 1996) 
since  the  system  was  fully  implemented 
for  all  grantees. 

n.  Curreiit  Actions 

The  proposed  ICR  will  be  a 
continuation  of  an  existing  system 
currently  in  place  and  used  by  all 
Section  402  grantees  as  the  primary 
reporting  vehicle  for  individuals 
enrolled  and  terminated,  their 
demographic  characteristics,  training 
and  services  provided  and  outcomes 


including  job  placement  and 
employability  enhancements.  This  is  a 
request  for  a  reinstatement  of  an  existing 
collection  from  a  previously  approved 
ICR. 

Type  of  Review:  Reinstatement. 

Agency:  Employment  &  Training 
Administration. 

Title:  Standardized  Participant 
Information  Reporting  system  for  the 
JTPA  Section  402  Migrant  and  Seasonal 
Farmworker  Programs. 

OMB  Number:  1205-0350. 

Recordkeeping:  Grantees  shall  retain 
supporting  and  other  doctmients 
necessary  for  the  compilation  and 
submission  of  the  SPIR  for  three  years. 

Affected  Public:  Not-for-Profit 
organizations. 

Cite/Re ference/Fonn/etc:  The 
collection  instrument  is  the 
Standardized  Participant  Information 
Record  (SPIR)  and  Instructions.  A  SPIR 
Form  is  provided  for  optional  use  in 
gathering  information  at  the  grantee 
field  office  level.  The  SPIR  itself  is  a 
computer  file  in  a  specified  form  which 
is  submitted  by  grantees  via  diskette, 
modem  or  INTERNET. 

Total  Respondents:  53. 

Frequency:  Quarterly  and  One-Time 
Report 

Total  Responses:  265  (53  times  5) 
(There  are  four  quarterly  submissions 
per  year  plus  a  fifth  submission  which 
includes  the  13-week  followup  data 
obtained  for  individuals  terminating  in 
the  last  quarter  of  the  program  year. 

Average  Time  per  Response:  3.6 
additional  burden  hours.  The  average 
time  per  response  varies  widely 
depending  on  the  degree  of  automation 
attained  by  individual  grantees. 
Grantees  also  vary  according  to  the 
numbers  of  individuals  served  in  each 
program  year.  If  the  grantee  has  a  fully 
developed  MIS,  the  response  time  is 
limited  to  one-time  programming  plus 
processing  time  for  each  response.  All 
efforts  are  being  directed  towards  this 
end,  so  that  response  time  for  reporting 
will  eventually  sift  down  to  an 
irreducible  minimum  with  little  human 
intervention.  CiurenUy,  it  is  estimated 
at  3.6  houra  per  response. 

Estimated  Total  Burden  Hours:  954 
houre.  (53  respondents  times  5 
submissions  times  3.6  hours  each=954 
total  hovirs). 

Tota7  Burden  Cost  (capital/startup): 
No  additional  Burden  Cost  for  capita/ 
startup  as  all  grantees  are  currently 
reporting  using  the  SPIR. 

Total  Burden  Cost  (operating/ 
maintaining):  $265,000  (53  grantees 
times  $5,000).  As  noted  these  costs  will 
vary  widely  among  grantees,  from 
nearly  no  additional  cost  to  some  higher 
figure  depending  on  the  state  of 
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automatitin  attained  by  each  grantee. 
Comments  submitted  in  response  to  this 
comment  request  will  be  summarized 
and/ or  included  in  the  request  fcH*  Office 
of  Management  and  Budget  approval  of 
the  information  collection  request;  they 
will  also  become  a  matter  of  public 
record,     i 

Dated:  siptembtf  3. 1990. 
Paul  A.  MfjTand. 

Dinctor,  Ofpce  of  Special  Targeted  Programs. 
[FR  Doc.  94-23049  Filed  9-10-96;  S:4S  am] 

MLLMQ  COOC  4S10-30-M 

i 

NATIONAL  LABOR  RELATIONS 
BOARD 

Sunahinoi  Act  Meeting 

AGENCY  HOLOWQ  THE  MEETING:  National 
Labor  Relations  Board. 
TME  AND  DATE:  10:00  a.m.,  Monday, 
August  5. 1996. 

PLACE:  Board  Conference  Room, 
Eleventh  Floor,  1099  Fourteenth  St., 
N.W.,  Waahington,  D.C.  20570. 
STATUS:  Closed  to  public  observation 
pursuant  to  5  U.S.C.  Section  552b  (c)(2) 
(internal  personnel  rules  and  practices); 
(c)(6)  (personal  information  where 
disclosure  woiild  constitute  a  clear 
invasion  Of  personal  privacy),  and  (9)(B) 
(disclosure  would  significantly  frustrate 
implemedtation  of  a  proposed  Agency 
action  *  •  *). 

MATTERS  10  BE  CONSIDERED:  Personnel. 
CONTACT  fERSON  FOR  MORE  INFORMATION: 
John  J.  Toner,  Executive  Secretary, 
Washington,  D.C.  20570,  Telephone: 
(202)  273i-1940. 

Dated:  Washington,  D.C. 

By  direction  of  the  Board:  September  6, 
i99e.        I 
)olBiJ.Te«ar, 

Executive  Secretary,  NationaJ  Labor  Rdations 
Board. 
(FR  Doc.  9f-23397  Filed  9  9  96;  1:34  pm] 
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NATIONAL  SaENCE  FOUNDATION 

DivWon  0f  Environmental  Biology: 
Notfca  of  Meetinga 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  aiaended).  the  National  Science 
Foimdation  (NSF)  annotmces  tl^ 
following  meetings. 

Name:  Advisory  Panel  few  Ecological 
Studies  #1751. 

Date  6-  Time:  October  2-4, 1996.  8.-00  am- 
SKWpmeach  day. 

Place:  Room  390,  National  Science 
Foundatioa  4201  Wilson  Boulevard, 
ArUngton,  VA  22203. 


Contact  Person:  Dr.  James  Callahan  and  Dr. 
Gaius  Shaver,  Program  Directors,  Ecological 
Studies,  Room  635,  National  Science 
Foundaticm,  4201  Wilson  Boulevard, 
Arlington.  VA  22230.  Telephone  (703)  306- 
1479. 

Agenda:  To  review  and  evaluate  Ecosystem 
Studies  proposals  as  p>aTt  of  the  selection 
process  for  awards.  • 

Name:  Advisory  Panel  for  Ecological 
Studies  #1751. 

Date  S- Time:  October  »-ll,  1996,  8:30  am- 
5:00  pm  each  day. 

Place:  Room  390,  Nations!  Science 
Foundation,  4201  Wilson  Boulevard, 
ArUngton,  VA  22203. 

Contact  Person:  Dr.  Scott  L.  Collins  and  Dr. 
Taber  Allison,  Program  Directors,  Ecological 
Studies,  Room  635,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22203.  Telephone  (703)  306- 
1479. 

Agenda:  To  review  and  evaluate  Ecology 
proposals  as  part  of  the  selection  process  for 
awards.     -»*  ,-■; 

Name:  Advisory  Panel  For  Systematic  and 
Population  Biologytl753. 

Date  e-  Time:  October  9-11, 1996,  8:00  am- 
5:00  pm  each  day. 

Place:  Room  375,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22203. 

Contact  Person:  Dr.  Mark  W.  Courtney, 
Program  Director,  Systematic  and  Population 
Biology,  Room  635,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington.  VA  22203.  Telephone  (703)  306- 
1479. 

Agenda:  To  review  and  evaluate 
Population  Biology  proposals  as  part  of  the 
selection  process  for  awards. 

Name:  Advisory  Panel  for  Long  Term 
{Projects  in  Environmental  Biology  #1752. 

Date  »  Time:  October  21-22, 1996,  8:00 
am— 5:00  pm  each  day. 

Place:  Room  340,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
ArUngton.  VA  22203. 

Contact  Person:  Dr.  Meredith  Lane, 
Program  Director,  Research  Collection  in 
Systematics  and  Ecology,  Room  635,  National 
Science  Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22203.  Telephone  (703)  306- 
1483. 

Agenda:  To  review  and  evaluate  Research 
Collections  in  Systematics  and  Ecology 
proposals  as  part  of  the  selection  process  for 
awards. 

Name:  Advisory  Panel  for  Systematic  and 
Population  Biology  #1753. 

Date  Sr  Time:  October  22-25, 1996, 8KX) 
am-5KN)  pm  each  day. 

I^ace:  Rooms  375,  National  Science 
Fo\mdation.  4201  Wilson  Boulevard, 
ArUngton.  VA  22203. 

Contact  Person:  Dr.  James  Rodman, 
Program  Director,  Systematic  and  Population 
Biology,  Room  635,  Division  of 
Environmental  Biology,  National  Science 
Foundation.  4201  Wilaon  Boulevard, 
ArUngton.  VA  22203.  Telephone  (703)  306- 
1479. 

Agenda:  To  review  and  evaluate 
Systematic  Biology  proposals  as  part  of  the 
selection  process  for  awards. 


Type  of  Meetings:  Qoaed. 

Purpose  of  Meeting^:  To  provide  advice 
and  recomxnendations  concerning  support  for 
research  proposals  submitted  to  ^e  NSF  for 
financial  support. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  infOTmation  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  as30ciated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c)  (4)  and  (6)  of  the  Govemment 
in  the  Sunshine  Act. 

Dated:  September  5, 1996. 
M.  Rflbecca  makler. 

Committee  Management  Officer. 

[FR  Doc.  96-23203  Filed  9-10-96;  8:45  am) 

MLUNQ  CODE  786B-01-M 


Proposed  Data  Collection:  Comment 
Request 

Title  of  Proposed  Collection:     ^ 
Evaluation  of  the  Instructional  Materials 
Development  Program. 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportxinity  for  public  comment  on 
proposed  data  collection  projects,  the 
National  Science  Foundation  (NSF)  will 
publish  periodic  summaries  of  proposed 
projects.  To  request  more  information 
on  the  proposed  project  or  to  obtain  a 
copy  of  the  data  collection  plans  and 
instruments,  call  the  NSF  Clearance 
.Officer  on  (703)  306-1243. 

Comments  are  invited  on  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility  .and 
clarity  of  the  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Abstract:  Evaluation  of  the 
Instructional  Materials  Development 
Program  classroom  practice  in 
elementary  and  secondary  schools  is 
closely  linked  with  airriculum  and 
instructional  materials.  Consequently, 
those  who  seek  to  improve  educational 
opportunities  and  attainment 
appropriately  include  a  focus  on 
instructional  materials  development 
The  national  science  Foundation  (NSF) 
has  long  recognized  the  importance  of 
instructional  materials  through  its 
support  for  curriculum  development 
Recent  attention  to  standards-based 
systemic  reform  raises  new  questions 
about  instructional  materials,  including 
attenti(ui  to  development,  marketing 
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and  distribution,  adoption  and 
implementation,  and  impact.  The 
purpose  of  this  study  is  to  provide 
answers  to  questions  related  to  these 
topics  by  gathering  information  from 
developers,  marketers,  school  and 
district  decision  makers,  and  teachers. 
Respondents  and  burden  hour*: 


Nunter 
of  re- 
spond- 
ents 

Number 
of  re- 

Average 
txjrden/ 

sponses/ 
respond- 

re- 
sponses 

ents 

(in  hours) 

Devel- 

opers 

180 

1 

1 

Maric^ers 

90 

1 

1 

Cu»- 

tofners 

135 

1 

1.5 

Teachers 

200 

1 

2 

Send  written  comment  to  Herman 
Fleming,  Clearance  Office,  National 
Science  Foimdation,  4201  Wilson 
Boulevard,  Arlington,  VA  22230. 
Written  comments  should  be  received 
by  November  4, 1996. 

Dated:  Novembn  5. 1996. 
Hsnnan  G.  Flamiog, 
NSF  Clearance  Officer. 
[PR  Doc.  96-23113  Filed  9-10-96;  8:45  am] 
MLUNG  COM  7HS-01-M 


Special  Emphasis  Panel  in  Design, 
■Manufacture,  and  Industrial 
Innovation;  Notice  of  Meetings 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
263,  as  amended),  the  National  Science 
Foimdation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Design, 
Manu&ctuie,  and  Industrial  Innovation 
(1194)  submitted  to  the  Phase  I  Small 
Business  Innovation  Research  Program  in  the 
areas  of  Chemical  and  Transport  Systems, 
Fluid,  Particulate,  and  Hydraulic  Systems 
and  Chemical  Characterization.  In  order  to 
review  the  large  volume  of  profKisals,  panel 
meetings  will  be  held  on  September  26  and 
27, 1996  in  rooms  375,  and  390,  National 
Science  Foundation,  4201  Wilson  Boulevard, 
Aiiington,  VA  22230.  All  meetings  will  be 
closed  to  the  public  and  will  be  held  at  the 
National  Science  Foundation,  4201  Wilson 
Blvd.,  Arlington,  VA.  from  8:30  a.m.  to  5:60 
pjD.  each  day. 

Contact  Person:  Joseph  Heimessey,  SBIR 
Program  Manager,  SBIR  Office.  (703)  306- 
1391,  Francis  J.  Wodarczyk,  Program  Officer, 
MPS/CHE,  (703)  306-1856,  Mihail  C  Roco, 
Program  Officer,  CTS/ENG,  (703)  306-1371, 
National  Science  Foundation,  4201  Wilson 
Boulevard,  Arlington,  VA  22230. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 


proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 

Dated:  September  5, 1996. 
M.  Rebecca  Winkler, 
Conunittee  Management  Officer. 
[FR  Doc.  96-23204  Filed  9-10-96;  8:45  am] 
■UMQ  COM  TSSS-et-H 


Special  Emphasis  Panel  in  Design, 
Rlanufacture,  and  industrial 
InnovatkNi;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Design, 
Manufscture,  and  Industrial  Innovation — 
(1994). 

Date  and  Time:  September  26, 1996,  8:30 
a.iiL-5:00  p.m. 

Place:  Room  2072,  NCAR— Foothills 
Laboratory,  3450  Mitchell  lane,  Boulder,  CO. 

Type  of  Meeting:  Gosed. 

Contact  Person:  Ritchie  Coryell.  SBIR 
Program  Manager,  SBIR  Office.  (703)  306- 
1391,  Pamela  Stephens,  Program  Officer, 
Atmospheric  Sciences/GEO.  (703}  306-1528, 
National  Science  Foundation,  4201  Wilson 
Boulevard,  Arlington,  VA  22230. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  the  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  SBIR 
Phase  I  proposals  concerning  Atmospheric 
Sciences  as  part  c^the  selection  process  for 
awards. 

Reason  for  Qosing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Simshine  Act 

Dated:  September  5, 1996. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc  96-23206  Filed  9-10-96;  8:45  am] 
HUJMO  COM  788B-ai-M 


Special  Emphasis  Panel  in  Design, 
IManufacture,  and  Industrial 
Innovation;  Notice  of  Meetings 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Miine:  Special  Emphasis  Panel  in  Design, 
Manufactiue,  and  Industrial  Innovation 
(1194)  submitted  to  the  Phase  I  Small 
Business  Innovation  Research  Program  in  the 
areas  of  Next  Generation  Vehicles. 
Membranes  and  Catalysis  for  Fuel  Cells.  Gas 
Storage  Technologies,  and  Microelectronics 


Manufacturing,  Flat  Panel  Displays.  In  order 
to  review  the  large  volume  of  proposals, 
panel  meetings  will  be  held  on  September  30, 
1996  in  rooms  310.  320.  and  360.  National 
Science  Foundation,  4201  Wilson  Boulevard. 
Arlington.  VA  22230.  All  meetings  will  be 
closed  to  the  public  and  mil  be  hisld  at  the 
National  Science  Foundation,  4201  Wlaon 
Blvd.,  Arlington.  VA  from  8:30  a.m.  te  5HW 
p.m.  each  day. 

Contact  Person:  Yousef  Hashimi,  SBIR 
Program  Manager,  SBIR  Office,  (703)  306- 
1391.  Anthony  Centodocati,  SBIR  Program 
Manager,  SBK  Office,  (703)  306-1391.  Syed 
Outubuddin.  Program  Officer.  ECS/ENG. 
(703)  306-1371,  Liselotte  Schioler.  Program 
Officer,  Materials  Research/DMR  (703)  306- 
1836.  Virginia  Ayres.  Program  Officer,  ECS/ 
ENG.  (703)  306-1339.  National  Science 
Foundation.  4201  Wilson  Boulevard. 
Arlington,  VA  22230. 

Reason  for  Qosing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  September  5, 1996. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  96-23205  Filed  9-10-96;  8:45  am) 
BHJJNQ  COM  raae-oi-M 


NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

Sunshine  Act  IMeeting 

TME  ANO  date:  9:30  ajn.,  Tuesday, 
September  17, 1996. 

PtJ^CE:  The  Board  Room,  5th  Floor,  490 

L'Enfant  Plaza.  S.W.,  Washington,  D.C 

20594. 

STATUS:  The  first  item  is  open  to  the 

public.  The  last  item  is  closed  to  the 

public  uinder  Exemption  10  of  the 

Government  in  Simshine  Act. 

HATTERS  TO  BE  CONSIDEREO: 

6739    Safety  Study:  The  Performance  and 
Use  of  Child  Restraint  Systen^, 
Seatbelts.  and  Air  Bags  for  Children  in 
Passenger  Vehicles. 

6717    Opinion  and  Order  Administrator  v. 
Smith,  Docket  SE-13796;  Disposition  of 
Administrator's  Motion  to  Dismiss 
Respondent's  Untimely  Appeal 

NEWS  MEOU  CONTACT:  Telephone:  (202) 

382-0660. 

FOR  MORE  INFORMATION  CONTACT:  Bea 

Hardesty.  (202)  382-6525. 

Dated:  September  6, 1996. 
BeaHarderty, 

Federal  Register  Liaison  Officer. 
[FR  Doc.  96-23320  Filed  9-6-96;  4:54  pm] 
MUJNOOOM  7M1-01-P 
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NUCLEAK  REGULATORY 

IDoekM  N«a.  STN  90-628, 8TN  SO-629,  and 
STNSO-SaOl 

Arizona  Riblic  Sarvica  Company; 
Notica  of  ConaWaratlon  of  laauancaof 
Amandmanta  to  Facility  Oparating 
Ucanaaa.  Propoaad  No  Significant 
Hazarda  Con^daration  Datarmlnatlon, 
and  Opportunity  for  a  Haaring 

The  U.3.  Nuclear  Regulatory 
Commission  (the  Commission)  is  , 
considering  issuance  of  amendments  to 
Facility  0|>erating  License  Nos.  NPF-41, 
NPF-51.  <ad  NPF-74  issued  to  Arizona 
Public  Setvioe  Company  (the  licensee) 
for  operation  of  the  Palo  Verde  Nuclear 
Generating  Station,  Units  1,2,  and  3, 
located  in  Maricopa  County,  Arizona. 

The  proposed  amendment  would 
modify  the  technical  specifications  (TS) 
to  Increase  the  minimum  required 
amount  of  anhydrous  trisodiiun 
phosphate  (TSP)  in  the  containment 
baskets.  TSP  is  used  to  ensiue  that, 
following  a  postulated  deSign  basis  loss 
of  coolant  accident  (LCXIA),  the 
containment  sump  pH  is  maintained 
greater  th«n  or  equal  to  7. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Ei)ergy  Act  of  1954,  as  amended 
(the  Act)  md  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
•mendmeot  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequei|ces  of  an  accident  previously 
evaluated;,  or  (2)  create  the  possibility  of 
a  new  or  (^fforent  kind  of  accident  firom 
any  acddont  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  $afety.  As  required  by  10  CFR 
50.91(a),  tjke  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration.  The  NRC  staffs 
analysis  is  presented  below. 

1.  The  pitjposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  amendment  does  not 
involve  any  change  to  the  method  of 
operation  of  any  plant  equipment  or 
modify  any  plant  equipment.  The 
proposed  amendment  only  affects  a 
passive  component  that  mitigates  the 
consequences  of  a  design  basis  LOCA, 
and  does  oot  affect  the  event  initiation 
scenarios  for  accidents  previously 


evaluated.  Furthermore,  the  proposed 
amendment  ensures  that  the  correct 
voliunes  and  mass  of  anhydrous  TSP  are 
used  such  that  the  post-LOCA 
emergency  core  cooling  system  (ECCS) 
solution  is  maintained  at  a  pH  above  7, 
which  is  the  current  basis  for  use  of 
TSP.  This  basis  maintains  the  existing 
analysis  of  consequences,  which  is  that 
maintaining  the  ECCS  solution  above  a 
pH  of  7  ensiu«s  that  the  radiological 
consequences  are  minimized  by 
preventing  significant  amounts  of  iodine 
released  from  fuel  failures,  and 
subsequently  dissolved  in  the 
recirculating  watw,  from  converting  to  a 
volatile  form  and  evolving  into  the 
contaiiunent  atmosphere.  Therefore,  the 
proposed  amendments  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident. 

2.  The  proposed  change  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  amendment  does  not 
modify  the  plants'  configuration, 
involve  any  change  to  plant  equipment, 
or  change  the  method  of  plant 
operation.  The  proposed  amendment 
does  not  affect  any  equipments  that  are 
currently  assumed  as  accident  initiators. 
The  proposed  amendment  only 
increases  the  amoimt  of  TSP,  which  is 
a  p>assive  component  used  to  mitigate 
the  consequences  of  an  accident,  thus 
no  new  failiue  modes  are  introduced  by 
the  proposed  amendment.  Therefore, 
the  proposed  amendment  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  The  proposed  change  does  not 
involve  a  sig^iificant  reduction  in  a 
margin  of  safety. 

The  current  margin  of  safety  is 
defined  by  assuring  that  the  ECCS 
circulating  water  is  maintained  above  a 
pH  of  7  following  a  LOCA.  The 
proposed  change  continues  to  ensure 
this  condition,  therefore,  the  proposed 
amendment  does  not  involve  a 
significant  reduction  in  a  margin  of 
safety. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  Tnalring  any  final 
determination. 

N    mally,  the  Commission  will  not 
f  31     ine  amendment  until  the 


expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Conunission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportimity 
for  a  hearing  after  issuance,  llie 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
in&e<}uently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and 
should  dte  the  publication  date  and 
page  niunber  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  6D22,  Two  White 
Flint  North,  11545  Rockville  Pike, 
Rockville,  Maryland,  from  7:30  a.m.  to 
4:15  p.m.  Federal  workdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street.  NW.,  Washington,  DC 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By ,  the  licensee  may  file 

a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the . 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  ifor  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
PubUc  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW., 
Washington,  DC,  and  at  the  local  public 
docimaent  room  located  at  the  Phoenix 
Public  Library,  1221  N,  Central  Avenue, 
Phoenix,  Arizona  85004.  If  a  request  for 
a  hearing  or  petition  for  leave  to 
intervene  is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safaty  and 
Licensing  Board,  designated  by  the 
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Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition:  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
restdts  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  peimitted 
with  particular  reference  to  die 
following  foctors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s]  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
htigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contenticm 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  dociunents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  appUcant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  imder  consideration.  The 
contention  must  be  one  which,  if 
proven,  woidd  entide  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 


requirements  with  respect  to  at  least  one 
contention  will  not  be  peimitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opporttmity  to 
participate  fiilly  in  the  conduct  of  Um 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  heuing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  PubUc 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
prompdy  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-{800)  248-5100  (in  Missouri 
l-(800)  342-6700).  The  Western  Union 
operator  shoidd  be  given  Datagram 
Identification  Niunber  N1023  and  the 
following  message  addressed  to  WilUam 
H.  Batenun,  Director,  Project  Directorate 
IV-2:  petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
ntunber  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  IX]  2055&- 
0001.  and  to  Nancy  C.  Loftin,  Esq., 
Corporate  Secretary  and  Counsel, 
Arizona  Public  Service  Company,  P.O. 
Box  53999.  Mail  Station  9068.  Phoenix, 
Arizona  85072-3999,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 


Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safiety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(1)  (i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  June  28, 1996,  whidi 
is  available  bx  pubUc  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  DC,  and  at  the  local     ' 
pubUc  document  room  located  at  the 
Phoenix  PubUc  Library,  1221  N.  Central 
Avenue,  Phoenix.  Arizona  85004. 

Dated  at  Rockville,  Maryland,  this  6th  day 
of  September  1996. 

For  the  Nuclear  Regulatory  Cranmission 
lanes  W.  CUflbni. 

Senior  Project  Manager,  Project  Directorate 
IV-2,  Division  of  Reactor  Projects  IWIV,  Office 
of  Nuclear  Reactor  Regulation. 
[FR  Doc.  96-23194  Filed  9-10-96;  8:45  am) 


[Doctot  No*.  8TN  S0-S28, 8TN  50-629.  and 
STN60-630I 

Arizona  Public  Service  Company; 
Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  no  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facihty  Operating  License  Nos.  NPF-41, 
NPF-51,  and  NPF-74  issued  to  Arizona 
Public  Service  Company  (the  Ucensee) 
for  operation  of  the  Palo  Verde  Nuclear 
Generating  Station,  Units  1,2,  and  3, 
located  in  Maricopa  County,  Arizona. 

The  proposed  amendment  would 
modify  the  technical  specifications  (TS) 
to  change  (1)  The  reference  method  for 
calculating  dose  conversion  factors 
(DCFs)  to  be  used  in  dose  calculations, 
and  (2)  the  upper  and  lower  limits  for 
operating  pressurizer  pressure  to 
account  for  new  instnmaent 
uncertainties  and  to  reduce  the  allowed 
operating  band. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
fiscility  in  accordance  with  the  proposed 
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amendm^t  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
conaequetices  of  an  accident  previously 
evaluatecfc  or  (2)  create  the  possibility  of 
a  new  or  AifiiBrent  kind  of  accident  from 
any  acdcfent  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  olsafety.  As  required  by  10  CFR 
50.91(a).  fhe  licensee  has  provided  its 
analysis  df  the  issue  of  no  significant 
hazards  consideration.  The  NRC  staff's 
analysis  is  presented  below. 

1.  The  proposed  change  does  not 
involve  a  sig^iificant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  amendment  does  not 
involve  a^y  change  in  the  method  of 
operation,  of  any  plant  equipment  or 
modify  any  plant  equipment.  The 
proposed  change  to  the  allowed 
pressurizar  pressure  operating  band 
does  not  ^d  any  operating  range  not 
previously  allowed,  nor  does  it  affect 
the  nominal  operating  pressure.  Thus 
the  proposed  change  does  not  represent 
a  new  or  Ciore  freqiient  initiating  event 
or  transiefit.  Based  on  a  review  of 
historical  plant  operating  data  for 
pressuriz^r  pressxire,  limiting  the 
allowed  a|>erating  band  for  pressure  will 
not  requlA  additional  operator  action  or 
create  additional  burden  on  the 
operators.  Nominal  operating  pressure  is 
approximately  2250  psia,  and  pressure 
deviates  dnly  approximately  10  psi  finm 
this  pressure  during  normal  operation. 
Additionally,  the  reactor  trip  setpoints 
remain  unchanged,  thus  the  proposed 
change  will  not  affect  the  probability  of 
a  reactor  kip-  The  proposed  change  to 
the  DCFs  Would  allow  use  of  a  more 
accurate  method  for  determining 
thyroid  dose  consequence  resulting 
from  postulated  accident  conditions. 
This  portion  of  the  proposed  change 
does  not  involve  any  changes  to  plant 
operation  or  equipment.  Therefore,  the 
proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  of 
an  accident. 

The  proposed  change  to  the  allowed 
pressurizar  pressure  band  would  be 
used  in  transient  and  accident  analyses 
for  each  core  reload.  The  proposed 
change  does  not  affect  the  acceptance 
criteria  fat  the  analysis  results,  thtis  this 
portion  of  the  proposed  change  would 
not  affect  the  consequences  of  accidents 
previously  analyzed. 

The  praposea  change  to  DCFs  does 
not  affect  the  calculated  off-site  doses  to 
postulated  accidents.  The  new  DCFs 
would  only  provide  more  accurate 
estimates  of  the  potential  effects  to  the 
thyroid  based  on  the  calciilated  off-site 
doses. 

Based  cti  the  above,  the  proposed 
changes  dp  not  result  in  a  significant 


increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  change  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  fitim  any 
accident  previously  evaluated. 

The  proposed  amendments  do  not 
modify  the  confi.guration  of  the  units, 
involve  any  change  to  plant  equipment, 
or  change  die  methods  of  plant 
operation.  Thus,  the  proposed  changes 
do  not  result  in  any  new  failure  modes 
for  any  plant  system  or  component. 
Therefore,  the  amendment  does  not 
create  the  possibility  of  a  new  or 
different  Idnd  of  accident  fitmi  any 
accident  previously  evaluated. 

3.  The  proposed  change  does  not 
involve  a  significant  reduction  in  a 
mugin  of  safety. 

The  proposed  change  associated  Mrith 
operating  pressurizer  pressure  limits 
will  implement  more  restrictive 
acceptance  criteria  in  surveillance 
procedures  to  ensure  that  safety  analysis 
assumptions  are  maintained.  The  more 
restrictive  range  of  operation  has  been 
analyzed  and  is  bounded  by  the  existing 
safety  analyses.  The  use  of  new  DCFs  in 
dose  effects  calculations  do  not  change 
any  of  the  safety  limits  for  existing 
analyses.  Therefore,  the  proposed 
changes  do  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
simificant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  mddng  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
pubUsh  in  the  Federal  Register  a  notice  - 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance,  llie 
Commission  expects  that  the  need  to 


take  this  action  will  occur  very 


Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  Review  and 
Directives  Branch.  Division  of  Freedom 
of  Information  and  Publications 
Services,  OfGce  of  Administration,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555-0001,  and 
should  dte  the  publlcaticm  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  6D22,  Two  White 
FUnt  North,  11545  Rockville  Pike. 
Rockville,  Maryland,  from  7:30  a.m.  to 
4:15  p.m.  Federal  workdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington.  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  October  11, 1996,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  Hcense  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Stieet.  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the  Phoenix 
Pubhc  Library,  1221  N.  Central  Avenue. 
Phoenix,  Arizona  85004.  If  a  request  for 
a  hearing  or  petition  for  leave  to 
intervene  is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  p>etition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
Mrith  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  imder  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
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natiue  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  die  proceeding  on  the 
petitioner's  interest  The  petiti(Hi  should 
also  identify  the  specific  aspectCs)  of  the 
sub)ect  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Botfd  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
remiirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  Ust  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  doounents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  siifficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  low 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplemfflit  which  satisfies  these 
lequireinents  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportimity  to 
present  evidence  and  cross^xamine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 


significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  dehvered  to  the  Commission's  Public 
Document  Room,  the  Celman  Building, 
2120  L  Street.  NW.,  Washington,  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-fiBe  telephone  call  to  Western 
Union  at  1-(80G)  248-5100  (in  Missouri 
l-(800)  342-«700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  WilUam 
H.  Bateman,  Director,  Project  Directorate 
rV-2:  petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
nmnber  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  E)C  20555- 
0001,  and  to  Nancy  C.  Loftin,  Esq.. 
Corporate  Secretary  and  Counsel. 
Arizona  Public  Service  Company,  P.O. 
Box  53999,  Mail  Station  9068,  Phoenix, 
Arizona  85072-3999,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/ or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(1)  (i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  appUcation  for 
amendment  dated  June  17, 1996,  which 
is  available  for  pubUc  inspection  at  the 
Commission's  Pubhc  Document  Room, 
the  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  DC,  and  at  the  local 
public  document  room  located  at  the 
Phoenix  Public  Library,  1221  N.  Central 
Avenue,  Phoenix.  Arizona  850O4. 

Dated  at  Rodcville,  Maryland,  this  6th  day 
of  September  1996. 


For  the  Nnckai  Ragulsttvy  Connnission. 
Jaines  W.  CUfiard, 

Senior  Profcct  hianager.  Project  DinctoratB 
IV-2.  Division  of  Reactor  Profects—HI/IV, 
Office  of  Nuclear  Reactor  Regulation. 
(FR  Doc  96-23 19S  Filed  9-1&-96;  8:45  am] 
OOOf  TMO-tf-r 


[Doctot  No.  40-8002] 

Atlantic  Richfleid  Company 

AGENCY:  Nuclear  Regulatiuy 

Commission. 

ACTION:  Final  Finding  of  no  significant 

impact.  Notice  of  opportunity  for 

hearing. 

SUMMARY:  The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  pro]>oses  to  amend 
NRC  Source  Material  License  SUA-1470 
to  allow  the  licensee,  Atlantic  Richfield 
Company,  to  dispose  of  mill  waste 
contaminated  by  polychlorinated 
biphenyls  (PCBs)  at  its  Bluewater 
uranium  mill  and  tailings  site  in  Cibola 
County,  New  Mexico.  An 
Enviroiunental  Assessment  was 
performed  by  the  NRC  staff  in 
accordance  with  the  requirements  of  10 
CFR  Part  51.  The  conclusion  of  the 
Environmental  Assessment  is  a  Finding 
of  No  Significant  hnpact  (FONSI)  for  the 
proposed  hcensing  action. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Kenneth  R.  Hooks,  Uranium  Recovery 
Branch,  Mail  Stop  TWFN  7-J9,  Division 
of  Waste  Management,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555.  Telephone 
301/415-7777 

SUPPLEMENTARY  INFORMATION: 

Background 

AUantic  Richfield  Company  (ARCO) 
is  reclaiming  its  Bluewater  Mill  site 
under  a  reclamation  plan  approved  by 
the  U.S.  Nuclear  Regulatory 
Commission  on  August  10, 1990.  The 
plan  covers  the  Main  Tailings  Pile 
(about  250  acres),  the  Carbonate  Tailings 
Pile  (about  50  acres),  the  Acid  Tailings 
Pile  (about  25  acres)  and  seven 
synthetically  lined  evaporation  ponds. 
"The  tailings  piles  contain  roughly  25 
million  tons  of  tailings.  Modifications  to 
the  reclamation  plan  were  approved 
January  30, 1992;  May  27, 1994;  July  20, 
1994;  July  20, 1995;  July  8, 1996:  and 
July  18, 1996.  The  groundwater 
Corrective  Action  Plan  for  the  Bluewater 
Mill  site  was  approved  by  the  NRC  on 
Augiist  18, 1989  and  groundwater 
Alternate  Concentration  Limits  were 
approved  by  the  NRC  on  Febriiary  22, 
1996. 
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Summary  of  the  Eayironmantal 
A— liiHiiient 

Identificatii^n  of  the  Proposed  Action 

By  letter  dated  May  25.  1995.  ARCO 
requested  I^C  approval  of  the  disposal 
of  mill  waste  containing  PCBs  at  the 
Bluewater  Mill  site.  ARCXD  characterized 
the  waste  as  being  composed  primarily 
of  spillage  of  ore  residues  from  the  mill 
ore  crushing  and  milling  circuit,  and 
PCBs  from  cuectrical  transformers  in  or 
adjacent  to  the  mill.  The  v.'aste  is  in  145 
drums  (less  than  1200  cubic  feet  or  100 
tons),  and  v^ould  be  disposed  of  in  a 
special  disposal  cell,  backfilled  with 
soil  cement,  with  a  clay  cap  and  liner 
each  a  minimum  of  3  feet  thick  and 
designed  for  1000  year  containment, 
within  Disposal  Area  No.  1.  Disposal 
Area  No.  1  bas  an  additional  1  foot  of 
compacted  engineered  fill  as  a  bottom 
liner  and  2  faet  as  a  top  cover.  There  are 
no  free  liquids  in  the  dnims.  The  Ra-226 
content  of  like  waste  material  varies  up 
to  about  200  pCi/gram,  with  an  average 
of  about  10  pCi/gram.  Based  on  samples 
taken  during  cleanup  of  the  waste,  the 
PCB  concentration  within  the  drums  is 
estimated  by  ARCO  to  be  greater  than  50 
ppm  but  less  than  500  ppm. 

Need  for  th4  Imposed  Action 

There  are  presently  no  commercial 
waste  disposal  sites  in  the  United  States 
licensed  to  accept  radioactive  waste 
contaminated  with  PCBs.  The  only 
current  altetnatives  to  permanent  onsite 
disposal  are  relocation  to  a  separate 
disposal  area  (which  would  have  to  be 
licensed  by  the  NRG  and  permitted  by 
the  EPA),  or  temporary  storage  onsite  or 
in  another  14>cation  (again  requiring 
licensing  and  permitting)  until  a 
permanent  disposal  site  is  available. 

Environmental  Impacts  of  the  Proposed 
Action 

The  ARCO  Bluewater  Mill  site  is 
licensed  by  the  NRC  imder  Materials 
License  SUA-1470  to  possess  byprodurrt 
material  in  4ie  form  of  uranium  waste 
tailings  as  WeU  as  other  radioactive 
wastes  generated  by  past  milling 
operations.  Except  for  the  PCBs,  the 
waste  could!  have  been  disposed  of  in 
the  tailings  piles  as  was  done  with  other 
mill  debris  and  windblown  cleanup 
material,  or  with  other  drummed  waste 
which  was  disposed  of  in  a  similar  cell 
in  Disposal  Area  No.  1  (ARCO  Letter  to 
NRC,  February  3.  1995;  NRC  letter  to 
ARCO,  July  8,  1996).  The  PCB- 
oontaminatad  waste  is  in  drums,  and 
would  make  a  negligible  contribution  to 
the  radon  rdeases  or  groundwater 
contamination  from  the  tailings 
impoundments  even  in  the  evmt  of 
failure  of  the  drums. 


Disposal  of  PCB-contaminated 
material  at  the  Bluevrater  site  was 
evaluated  by  EPA  Region  6.  ARCO 
submitted  documentation  concerning  its 
disposal  plans  to  the  EPA  in  letters 
dated  October  9, 1995;  January  26, 1996; 
and  July  8, 1996.  The  EPA  published  a 
copy  of  its  proposed  approval  to  permit 
land  dispose  of  PCBs  at  ARCO's 
Bluewater  Mill  site  for  a  45-day  public 
comment  period  on  April  30, 1996  in 
the  Albuquerque  (New  Mexico)  Journal 
newspaper.  By  letter  dated  J\me  24, 
1996,  the  EPA  notified  ARCO  that  no 
comments  were  received  during  the 
public  comments  period  and  the  EPA 
was  issuing  final  approval  of  the 
disposal.  DOE  notified  ARCO  that  it 
would  accept  the  site,  subject  to  certain 
conditions  including  EPA  approval,  in  a 
letter  dated  February  23, 1996. 

Alternatives  to  the  Proposed  Action 

Based  on  its  review  of  the  request,  the 
NRC  staff  has  concluded  that  from  the 
radiological  standpoint  there  are  no 
significant  environmental  impacts 
associated  with  the  proposed  action. 
The  principal  alternative  to  the 
proposed  action  would  be  to  deny  the 
requested  action.  The  NRC  staff  has 
determined  that  the  environmental 
impacts  of  the  proposed  action  are  less 
than  the  alternative  actions.  Therefore, 
there  is  no  need  to  further  evaluate 
alternatives  to  the  proposed  action. 

Agencies  and  Persons  Consulted 

In  preparing  this  Enviromnental 
Assessment,  the  NRC  staff  held 
discussions  with  personnel  of  EPA 
Region  6  and  the  New  Mexico 
Enviroiunent  Department,  which  has 
discharge  permits  pertaining  to  the 
Bluewater  site.  The  staff  also  attended 
meetings  between  ARCO  and  EPA 
Region  6  on  November  1, 1995  and 
December  7, 1995. 

Finding  of  No  Significant  Impact 

The  NRC  staff  has  prepared  an 
Environmental  Assessment  for  the 
proposed  amendment  of  NRC  Source 
Material  License  SUA-1470.  On  the 
basis  of  this  assessment,  the  NRC  staff 
has  concluded  that  the  environmental 
impacts  that  may  result  from  the 
proposed  action  would  not  be 
significant,  and  therefore,  preparation  of 
an  Environmental  Impact  Statement  is 
not  warranted. 

The  Environmental  Assessment  and 
other  documents  related  to  this 
proposed  action  are  available  for  public 
inspection  and  copying  at  the  NRC 
Public  Docimient  Room,  in  the  Gelman 
Building,  2120  L  Street  NW., 
Washington,  DC  20555. 


Dated  at  Rockville,  Maryland,  this  day  of 
September  1996. 

For  the  Nuclear  Regulatory  Commission. 
Daniel  M.  Gillen. 

Acting  Chief,  UTanium  Recovery  Branch, 
Division  of  Waste  Management,  Office  of 
Nuclear  Material,  Safety  and  Safeguards 
(FR  Doc.  96-23193  Filed  9-}0-96:  8:45  am) 


[Docket  No*.  50-295  and  SO-ao^ 

Commonwealth  Edison  Company; 
Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Harards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  DPR-39 
and  DPR— 48  issued  to  Commonwealth 
Edison  Company  (ComEd,  the  licensee) 
for  operation  of  the  Zion  Nuclear  Power 
Station,  Units  1  and  2,  located  in  Lake 
Coimty,  Illinois. 

llie  proposed  amendments  wovdd 
modify  Technical  Specification  Section 
4.3.1.B.4.A.10.a  which  provides  the 
acceptance  criteria  for  steam  generator 
tube  repairs  by  adding  a  footnote  which 
references  the  cleanliness  and 
nondestructive  examination 
requirements  as  described  in  CEN-629- 
P,  Revision  00,  "Repair  of  Westinghouse 
Series  44  and  51  Steam  Generator  Tubes 
Using  Leak  Tight  Sleeves." 

Before  issuance  of  the  proposed 
license  amendments,  the  Commission 
will  have,  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations.  ^ 

The  Commission  has  made  a 
proposed  determination  that  the 
amendments  requested  involve  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 

evaluated. 
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The  proposed  amendment  continues  to 
allow  the  ABB/CE  Tungsten  Inert  Gas  (TIG) 
welded  tubesheet  sleeves  to  be  used  as  an 
alternate  tube  repair  method  for  Zion  Units 
1  and  2  Steam  Generators  along  with  the 
process  improvements  which  are  proposed  to 
be  footnoted  within  the  Technical 
Specifications.  The  sleeve  configuration  was 
designed  and  analyzed  in  accordance  with 
the  criteria  of  Regulatory  Guide  (RG)  1.121 
and  Section  III  of  the  ASME  Code  and  is 
unaffected  by  thei  enhancements  that  will  be 
implemented.  Fatigue  and  stress  analyses  of 
the  sleeved  tube  assemblies  as  described  in 
the  currently  approved  Topical  Report,  CEN- 
331-P  are  unaffected  by  the  enhancements 
being  proposed. 

Mechanical  testing  which  has  shown  that 
the  structural  strength  of  tlie  sleeves  under 
normal,  faulted,  and  upset  conditions  is 
within  the  acceptable  limits  is  unaffected  by 
the  enhancements  being  proposed.  Leakage 
rate  testing  for  the  tube  sleeves  which  has 
demonstrated  that  primary  to  secondary 
leakage  is  not  expected  during  any  plant 
condition  is  unaffected  by  the  enhancements 
being  proposed.  The  consequences  of  leakage 
through  the  sleeved  region  of  the  tube, 
including  the  proposed  enhancements,  is 
bounded  by  the  existing  steam  generator  tube 
ruptxire  (SGTR)  analysis  included  in  the  Zion 
Updated  Final  Safety  Analysis  Report 

The  proposed  TS  change  reflects 
enhancements  to  the  installation/inspection 
process  which  is  identified  in  the  currently 
licensed  Topical  Report  CEN-331-P, 
Revision  1-P.  These  enhancements  do  not 
increase  the  probability  or  consequences  of 
an  accident  previously  evaluated.  The  new 
Topical  Report  specifies  that  proper  cleaning 
and  inspection  of  the  weld  zone  be 
performed  prior  to  sleeve  installation  and 
eddy  current  testing  has  been  added  as  part 
of  the  sleeve  acceptance  criteria  to  ensure  the 
structural  integrity  of  the  tube  sleeve  weld 
)oint 

The  proposed  TS  change  which  supports 
the  installation  and  tiDE  enhancements  of 
the  ABB/CE  TIG  welded  sleeves  does  not 
adversely  im[>act  any  previously  evaluated 
design  basis  accident.  Installation  of  the 
sleeves,  with  the  proposed  enhancements, 
can  be  used  to  repair  degraded  tubes  by 
returning  the  condition  of  the  tubes  to  their 
>  original  design  basis  condition  for  tube 
integrity  and  leak  tightness  during  all  plant 
conditions.  Therefore  the  currently  approved 
sleeving  process  with  the  proposed 
'    enhancements  will  not  increase  the 
probability  of  occurrence  of  an  accident 
previously  evaluated. 

Therefore,  these  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

The  implementation  of  the  proposed 
sleeving  process  will  not  introduce 
significant  or  adverse  changes  to  the  plant 
design  basis.  The  current  stress  and  &tigue 
analyses  of  the  repair  identified  in  Topical 
Report  CEN-331^  have  shown  the  ASME 
.  Code  and  RG  1.121  allowable  values  are  met 
and  are  unaffected  by  the  proposed 


enhancements.  The  ciurent  TIG  welded 
sleeving  design  with  the  proposed 
enhancements  will  continue  to  maintain 
overall  tube  bundle  structural  and  leakage 
integrity  at  a  level  consistent  with  that  of  the 
originally  supplied  tubing.  Leak  and 
mechanical  testing  of  the  sleeves,  are 
imaffected  by  the  proposed  enhancements 
and  continue  to  support  the  conclusions  that 
the  sleeve  retains  both  structural  and  leakage 
integrity  during  all  operating  and  accident 
conditions.  Repair  of  a  tube  with  a  sleeve, 
utilizing  the  proposed  enhancements,  does 
not  provide  a  mechanism  that  results  in  an 
accident  outside  of  the  area  affected  by  the 
Sleeve. 

The  proposed  change  to  implement 
specific  sections  from  Topical  Report  CEN- 
629-P  will  not  create  a  new  or  different  type 
of  accident.  The  change  only  reflects 
enhancements  to  the  currently  licensed 
installation/inspection  process  and  woidd 
not  change  or  impact  any  hypothetical 
accident  previously  discussed. 

Any  hypothetical  accident  as  a  result  of 
potential  tube  or  sleeve  degradation  in  the 
repaired  portion  of  the  tube  is  bounded  by 
the  existing  SGTR  analysis.  The  sleeve  design 
does  not  afiisct  any  other  component  or 
location  of  the  tube  outside  of  the  immediate 
area  repaired. 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  difierent 
type  of  accident  firom  any  accident 
previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significa.it  reduction  in  a  margin  of  safety. 

T^e  currently  licensed  TIG  welded 
sleeving  repair  of  degraded  steam  generator 
tubes  has  been  shown  by  analysis  to  restore 
the  integrity  of  the  tube  bundle  to  its  original 
design  basis  condition.  By  implementing  the 
proposed  enhancement  the  consistent  quality 
of  the  upper  sleeve  weld  has  increased 
reducing  the  potential  for  rework  and 
reducing  the  {x>tential  for  leaving  a  weld 
indication  in  service. 

The  propo  led  change  does  not  involve  a 
reduction  to  the  margin  of  safety.  These 
enhancements  which  are  identified  from 
specific  sections  of  the  Topical  Report  CEN- 
629-P  reflect  enhancements  to  the 
installation/inspection  process  which  is 
currently  licensed  by  the  staff.  These 
enhancements  would  not  have  any  adverse 
effiscts  on  the  previously  evaluated  design 
transient  or  accident  analysis.  The 
enhancements  simply  specify  cleaning  and 
inspection  methods  of  the  sleeve-tube  upper 
weld  zone  which  will  ensur?  the  integrity  of 
the  pressure  boundary. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

Based  on  the  preceding  analysis  it  is 
concluded  that  operation  of  Zion  Units  1  and 
2,  in  accordance  with  the  proposed 
amendment,  does  not  increase  the  probability 
of  an  accident  previously  evaluated,  does  not 
create  the  ptossibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated,  nor  reduce  any  margins 
to  plant  safety.  Therefore,  this  proposed 
amendment  does  not  involve  a  significant 
hazards  consideration  as  defined  in  lOCFR 
50.92. 


The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.g2(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendments  requested  involve  no 
si^ficant  hazards  consideration. 

llie  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  teceived 
within  3C  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
detennination. 

Normally,  the  Commission  will  not 
issue  the  amendments  imtil  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
dtuing  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  fedlity,  the 
Commission  may  issue  the  Uoense   . 
amendments  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendments  involve  no  significant 
hazards  consideration.  The  final 
determination  wiU  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and 
should  dte  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  6D22,  Two  White 
Flint  North,  11545  Rockville  Pike, 
Rockville.  Maryland,  from  7:30  a.m.  to 
4:15  p.m.  Federal  woricdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Docimient 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  October  11, 1996,  the  Ucensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendments  to  the 
subject  fadhty  operating  License  and 
any  person  whose  interest  may  be 
a^cted  by  this  prtx»eding  and  who 
wishes  to  partidpate  as  a  party  in  the 
proceeding  must  file  a  writtwi  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
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petitioD  for  leave  to  intervene  shall  be 
filec'  in  accordance  with  the 
Commissioii's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW., 
Washington^  DC,  and  at  the  local  public 
document  room  located  at  the 
Waukegan  Public  Library,  128  N. 
County  Street.  Waukegan,  Illinois 
60085.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  d«te,  the  Commission  or  an 
Atomic  Satey  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and^or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
ordefr. 

As  reqiiirad  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  tha  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  die 
following  betas:  (1)  The  nature  of  the 
petitioner's  fight  under  the  Act  to  be 
made  i>arty  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  kiterest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intwvene  or  %^o  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  confiorence  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirement*  described  above. 

Not  later  tkan  IS  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  Include  a  list  of  the 
contentions  which  are  sought  to  be 
Utigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  oontention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  whi^h  support  the  contention 


and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  avrare  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  bet  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendments  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entiUe  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  cme 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportimity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  o(  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendments  requested  involve  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendments 
and  make  them  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendments  requested  involve  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendments. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivOTed  to  the  Commission's  PubUc 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW..  Washington,  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missouri 
l-<800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  Robert 
A.  Capra:  petitioner's  name  and 
telephone  number,  date  petition  was 


mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Coimsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  and  to  Michael  L 
Miller,  Esquire;  Sidley  and  Austin,  One 
First  National  Plaza,  Chicago,  Illinois 
60603,  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  wiU  not  be  entertained 
absent  a  determination  by  the 
Commission,  tho  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factora  specified  in  10 
CFR  2.714(a)(1)  (i)-(v)  and  2.714]d). 

For  further  details  with  respect  to  this 
action,  see  the  applicaticm  for 
amendments  dated  September  3, 1996, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Dociunent 
RocMn,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
local  public  doctmient  room  located  at 
the  Waukegan  Pubfic  Library,  128  N. 
County  Street,  Waukegan,  Illinois 
60085. 

Ckated  at  Rockville,  Maryland,  this  5th  day 
of  Septembo'  1996. 

For  the  Nuclear  Regulatory  Commission. 
Dmum  M.  Skay, 

Acting  Project  Manager  Project  Directorate 
in-2.  Division  of  Reactor  Projects— Ul/IV, 
Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  96-23196  Filed  9-10-96;  8:45  am] 
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[Docket  Noa.  50-296  AND  SO-aO^ 

Commonvwealth  Ediaon  Company; 
Notica  of  Conaldaration  of  Isauanoa  of 
Amandmanta  to  Facility  Operating 
Ucanaaa,  Propoaad  No  Significant 
Hazante  Conaldaration  Datarmlnation, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  DPR-39 
and  DPR-48  issued  to  Commonwealth 
Edison  Company  (ComEd,  the  licensee) 
for  operation  of  the  Zion  Nuclear  Power 
Station,  Units  1  and  2,  located  in  Lake 
County,  Illinois. 

The  proposed  amendments  would 
remove  the  imcertainty  term  from  the 
specified  distance  and  remove  the 
footnote  which  specifies  the  time  frame 
it  is  applicable. 

Before  issuance  of  the  proposed 
license  amendments,  the  Commission 
will  have  made  finHingn  required  by  the' 
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Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  detennination  that  the 
amendments  requested  involve  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
Sacility  in  accordance  with  the  proposed 
amendments  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibiUty  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  of 
occurrence  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  change  is  to  provide 
clarification  as  to  how  the  F*  Distance  is 
ensured  at  Zion  Station.  The  associated 
footnote  which  details  the  applicable 
timeframe  is  being  deleted.  The  discussion 
added  to  the  Bases  section  of  Technical 
Specifications  will  clarify  the  application  of 
eddy  cunent  uncertainty  when  sizing  a  new 
hard  roll  region  and  when  locating 
Indications  within  the  F*  Distance.  These 
changes  are  administrative  in  nature  and 
have  no  impact  of  the  probability  or 
consequences  of  an  accident. 

Application  of  the  F*  Distance  to  degraded 
steam  generator  tubes  will  not  affect  any  of 
the  initiators  or  precursors  of  any  accident 
previously  evaluated.  Application  of  the 
proposed  change  wrill  not  increase  the 
likelihood  that  a  transient  initiating  event 
will  occxir  because  transients  are  initiated  by 
equipment  malfunction  and/or  catastrophic 
system  failure. 

As  previously  discussed  in  the  ComEd 
submittal  (ComEd  letter  to  the  NRG  dated 
October  6, 1995,  transmitting  the  Licensing 
Amendment  Request  Modifying  the  F* 
Distance  Definition  for  Zion  Units  1  and  2), 
the  proposed  change  will  allow  an  F* 
Distance  of  1.05  inchee  to  be  applied  to 
disposition  steam  generator  tubes  that  are 
degraded  in  the  tubesheet  roll  transition 
region.  The  F*  Distance  specifies  a  minimum 
length  of  tubing  which  miist  be  firee  from  any 
indication  of  degradation.  Below  the  F* 
Distance,  any  type  or  size  of  indication, 
including  complete  circimiferential  through 
wall  cracking,  will  not  impact  the  structural 
integrity  of  the  tube  with  respect  to  pull  out 
forces  during  normal  operation  or  accident 
conditions,  and  does  not  significanUy  affect 
the  leakage  behavior  of  the  tube. 

The  Feedwater  Line  Break  (FLB)  accident 
was  used  as  the  limiting  event  in  the 
evaluation  of  the  F*  Distance.  The  FLB 
pressure  differential  of  2650  psi  maximizes 
the  axial  loading  on  the  tube  for  pull  out 
considerations  and  is  bounding.  In  addition, 
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the  close  proximity  of  the  tubesheet  to  the 
tube  will  prevent  tube  rupture  or  collapse  of 
the  tube  in  the  tubesheet  span.  Because 
application  of  the  F*  Distance  will  ensure 
that  degraded  tubes  will  provide  the  same 
structural  integrity  as  an  original  undegraded 
tube  during  normal  operation  and  accident 
conditions,  the  probability  of  occurrence  of 
an  accident  previously  evaluated  is  not 
sigiiificanUy  increased. 

AppUcation  of  the  F*  Distance  will  not 
significanUy  increase  the  consequences  of 
any  accident  previously  evaluated.  The  F* 
Distance  ensures  that  sufficieut  length  of 
undegraded  tube  exists  to  maintain  structural 
integrity  and  preclude  significant  leakage. 
Due  to  the  proximity  of  the  tubesheet  to  the 
tube,  any  leakage  from  degradations  below 
the  F*  Distance  would  be  negligible  and 
would  be  well  below  the  Te^mical 
Specification  limits  established  for  steam 
generator  leakage.  Tube  rupture  as  a  result  of 
indications  below  the  F*  Distance  is 
precluded  because  the  tubesheet  prevents 
outward  expansion  of  the  tube  in  response  to 
internal  pressure. 

The  relationship  between  the  tubesheet 
region  leak  rate  at  the  most  limiting 
pmtulated  accident  conditions  relative  to 
that  for  normal  plant  operating  conditions 
has  been  assessed.  For  the  postulated  leak 
source  within  the  roll  expansion,  increasing 
the  differential  pressure  on  the  tube  wall 
increases  the  driving  head  for  the  leak; 
however,  it  also  increases  the  tube  to 
tubesheet  loading. 

For  a  leak  source  below  the  F*  Distance, 
the  maximuun  assumed  pressure  diffierential 
results  in  an  insignificant  leak  rate  relative  to 
that  which  could  be  associated  with  normal 
plant  operation.  This  is  a  result  of  the 
increased  tube  to  tubesheet  loading 
associated  with  the  increased  differential 
pressure.  Thus  for  a  circumferential 
indication  within  the  roll  expansion  that  is 
left  in  service  in  accordance  with  the  F* 
Distance,  any  leakage  under  accidenr 
conditions  would  be  less  than  that 
experienced  under  normal  operating 
conditions.  Therefore,  any  leakage  under 
accident  conditions  would  be  less  than  the 
existing  Technical  Specification  leakage 
limit,  which  is  consistent  with  accident 
analysis  assumptions. 

Steam  generator  tube  integrity  must  be 
maintained  under  the  postulateid  loss  of 
coolant  accident  condition  of  secondary-to- 
primary  differential  pressure.  Based  on  tube 
collapse  strength  characteristics,  the 
constraint  provided  to  the  tube  by  the 
tubesheet  gives  a  margin  between  the  tube 
collapse  strength  and  the  limiting  secondary- 
to-primary  differential  pressure  condition, 
even  in  the  presence  of  circumferential  or 
axial  indications.  The  maximum  secondary- 
to-primary  differential  pressure  during  a 
postulated  LOCA  is  1005  psid.  This  value  is 
significanUy  below  the  residual  preload 
between  the  tubes  and  the  tube  sheet. 
Therefore,  no  significant  secondary-to- 
primary  leakage  would  be  expected  to  occur. 

Application  of  the  F*  Distance  will  not 
affect  the  ability  to  safely  shut  down  the 
operating  unit  and/or  mitigate  the 
consequences  of  an  accident.  Additionally, 
the  proposed  revisions  wiU  not  necessitate 


changes  to  plant  operating  procedures  during 
normal  operation  or  the  emergency 
procedures  governing  acddoit  cooditioos 
and  plant  recovery. 

Since  the  proposed  change  only  clarifies 
how  the  F*  Distance  is  ensured  at  Zion 
Station,  the  proposed  change  will  not 
increase  the  probability  of  occurrence  or 
consequences  of  any  accident  previously 
evaluated. 

2.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  difiisrent  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  changes  to  the  Technical 
Specifications  do  not  involve  the  addition  of 
any  new  or  different  types  of  safety  related 
equipment  nor  do  they  involve  the  operation 
of  any  equipment  required  for  safe  operation 
of  the  fecUity  in  a  manner  different  from 
those  addressed  in  the  UFSAR.  No  safety 
related  equipment  or  function  will  be  altered 
as  a  result  of  the  proposed  changes.  Also,  the 
procedures  governing  normal  plant  operation 
and  recovery  from  an  accident  are  not 
changed  by  the  application  of  the  F* 
Distance. 

As  previously  discussed  in  ComEd's 
submittal  (ComEd  letter  to  Uie  NRG  dated 
October  6, 1995,  transmitting  the  Licensing 
Amendment  Request  Modifying  the  F* 
Distance  Definition  for  Zion  Units  1  and  2), 
the  F*  Distance  will  allow  the  use  of  an 
alternate  method  to  plugging  or  sleeving  to 
repwir  steam  generator  tubes  with 
degradation  in  the  tubesheet  region.  The  F* 
Distance  ensures  that  the  structural  integrity 
of  the  steam  generator  tube  will  be  equivalent 
to  the  original  tube. 

The  proposed  revised  F*  Distance 
definition  is  consistent  wifli  the  original 
analysis  performed  to  justify  the  acceptabUity 
of  the  F*  Distance  in  disf>ositioning  steam 
generator  tubes  with  degradation  in  the  tube 
sheet  region.  Because  the  size  of  a  new  hard 
roll  joint  will  depend  on  the  effisctive  size  of 
the  mechanical  roller  used  to  install  the  foint, 
no  eddy  current  uncertainty  need  be 
considered.  For  inspections  following  the 
new  hard  roll,  the  eiddy  current  uncertainty 
will  not  be  required  since  Zion  will  repair  all 
tubes  with  indications  in  the  mechanical  roll 
region. 

Therefore,  it  has  been  concluded  that  the 
proposed  revision  does  not  create  the 
possibility  of  a  new  or  different  type  of 
accident  is  created. 

3.  The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

Plant  safety  mai^ins  are  established 
through  Limiting  Conditions  for  Operation 
(LOOs),  limiting  safety  system  settings,  and 
safety  limits  specified  in  Technical 
Specifications.  There  will  be  no  changes  to 
the  LCOs,  limiting  safety  system  settings,  or 
the  safety  limits  as  a  result  of  the  prop>osed 
changes.  Application  of  the  F*  Distance  Mrill 
allow  degraded  steam  generator  tubes  to  be 
repaired  by  an  alternative  method  to  plugging 
or  sleeving.  Steam  generator  tube  plugging 
decreases  the  total  primary  reactor  coolant 
flow  rate  and  heat  transfer  capability  of  the 
steam  generator.  While  steam  generator  tube 
sleeving  only  slighUy  reduces  the  reactor 
coolant  flow  rate,  large  numbers  of  sleeves 
can  have  a  measurable  effect  on  flow  rate  and 
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can  complicata  steam  generator  tube 
inspection  activities. 

Application  of  the  F*  Distance  will  allow 
a  repair  method  that  will  restore  the  integrity 
of  degraded  steam  generator  tubes  and  will 
not  adversely  aBect  primary  system  flow  rata 
or  heat  transfn*  capability.  Application  of  the 
P*  Distance  will  preserve  the  heat  transfer 
capability  of  the  staam  generators  and  %vill 
t)n^ipt«iTj  the  design  margins  assumed  in  the 
analyses  contained  in  the  UFSAR.  The 
proposed  ravisad  F*  Distance  definition  is 
omsistent  vrith  the  original  analysis 
perlormed  to  jivtify  the  application  of  the  F* 
criteria  in  the  dispontioning  of  staam 
gsnantor  tubes  with  degradation  in  the  tube 
sheet  region.  Tke  revision  of  the  F*  Distance 
is  administrative  in  nature. 

Based  on  the  above  discussion  it  is 
concluded  that  the  proposed  changes  will  not 
significantly  reduce  a  margin  of  safisty. 

Based  upon  the  preceding  analysis  it  is 
concluded  that  the  proposed  amendment 
does  not  increeae  the  probability  of  an 
accident  previously  evaluated,  does  not 
create  the  possibility  of  a  new  or  diffarant 
kind  of  accideni  from  that  previously 
evaluated,  nor  teduces  any  margin  to  plant 
safisty.  Therefo^B,  this  proposed  amendment 
does  not  involvto  a  significant  hazards 
consideration  m  defiined  in  10  CFR  50.92. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  to  CFR  50.92(c)  are 
satisfied.  Thefefore,  the  NRC  staiT 
proposes  to  determine  that  the 
amendments  requested  involve  no 
significant  haxa^ds  consideration. 

The  Commission  is  seeking  public 
comments  onjhis  proposed 
determinatioi|.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
deteiminatioa 

Normally,  the  Commission  will  not 
issue  the  amendments  until  the 
expiration  of  the  30-day  notice  period. 
HoMrever,  shoiild  dicumstances  change 
during  the  notice  period  such  that 
failtire  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendments  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendments  involve  no  significant 
hazartis  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance,  llie 
Commission  eoq}ects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  coiomenta  may  be  submitted 
by  mail  to  the  Chief,  Rules  Review  and 


Directives  Branch,  Division  of  Freedom 
of  Information  and  Publicatioiu 
Services,  Office  of  Administration.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and 
should  dte  the  publication  date  and 
page  nimiber  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivoed  to  Room  6D22.  Two  White 
Flint  North,  11545  Rockville  Pike. 
Rockville,  Maryland,  fiom  7:30  a.m.  to 
4:15  p.m.  Federal  workdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gehnan  Building,  2120  L 
Street.  NW.,  Washington,  DC 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
disctissed  below. 

By  October  11, 1996.  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendments  toihe 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Prtx»edings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Doctmient  Room,  the  Gelman 
Building.  2120  L  Street.  NW., 
Washington,  DC.  and  at  the  local  public 
document  room  located  at  the 
Waukegan  Public  Library,  128  N. 
Coimty  Street,  Waukegan,  Illinois 
60085.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  bearing  or  an  appropriate 
order.  

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factora:  (1)  The  nature  of  the 
petitioner's  right  imder  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  (>etitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 


effsct  of  any  order  which  may  be 
entered  in  ihe  proceeding  on  the 
petitioner's  interest.  The  petiticm  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
whidi  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  fw 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  1 5  days  prior  to  the  first 
prehearing  conference  scheduled  in  the  . 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  hst  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  isstie  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  dociunents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner  - 
must  provide  sufficient  infwmation  to 
^ow  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendments  \mder  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
reUef.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
p>artlcipate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  inclucUng  the  opportimity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  inake  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendments  requested  involve  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendments 
and  make  them  immediately  effective. 
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notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  cdlter  issuance  of  the  amendment 

If  the  final  determination  is  that  the 
amendments  requested  involve  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendments. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  deUvered  to  the  Commission's  Public 
Dociunent  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington.  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-{800)  24&-5100  (in  Missouri 
l-(800)  342-6700).  The  Western  Unirai 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  Robert 
A.  Capra:  petitioner's  name  and 
telephone  niunber,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  nimiber  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Ofiice  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  and  to  Michael  I. 
Miller,  Esquire;  Sidley  and  Austin,  One 
First  Naticmal  Plaza,  Chicago,  Illinois 
60603,  attorney  for  the  Ucensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(1)  (i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendments  dated  August  16, 1996, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Bmlding,  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
local  pubUc  dociunent  room  located  at 
the  Waukegan  Public  Library,  128  N. 
County  Street.  Waukegan,  Illinois 
60085. 

Dated  at  Rockville,  Maryland,  this  5tb  day 
ofSeptraiber  1996. 


For  the  Nuclear  Regulatory  Commission. 
Dmiia  M.  Skay, 

Acting  Project  Manager,  Project  Directorate 
in-2.  Division  of  Reactor  Projects— aUTV. 
Office  of  Nuclear  Reactor  Regulation. 
(FR  Doc.  9fr-23197  Filed  9-10-96;  8:45  am) 
MXJNO  COOe  78M-01-^ 

[DOCKET  NO.  50-4iq 

Entsrgy  Operationft,  Inc.;  Notlc*  of 
Conskteration  of  Issuance  of 
Amsndmont  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Conunission  (the  Commission]  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
29  issued  to  Entergy  Operations,  Inc. 
(the  licensee)  for  operation  of  Grand 
Gulf  Nuclear  Station.  Unit  1  (GC^S) 
located  in  Claiborne  County, 
Mississippi. 

The  proposed  amendment  would 
allow  the  licensee  to  perform  the 
surveillance  of  the  relief  mode  of 
operation  of  each  of  the  20  safety/relief 
valves  (S/RVs)  on  the  four  main  steam 
lines  without  physically  lifting  the  disk 
of  the  valve  off  the  seat  at  power.  The 
proposed  changes  are  to  Surveillance 
Requirements  (SRs)  3.4.4.3,  Safety/ 
ReUef  Valves,  3.5.1.7,  Automatic 
Depressurization  System  Valves,  and 
3.6.1.6.1.  Low-Low  Set  Valves,  of  the 
Technical  Specifications,  and  the 
changes  would  state  that  the  required 
operation  of  the  valve  to  verify  is  that 
the  relief-mode  actuator  strokes  when 
the  valve  is  manually  actuated  and  the 
fitequency  of  the  SRs  would  be  in 
accordance  with  the  inservice  testing 
program  for  the  valves. 

Each  S/RV  is  a  Dikkers.  8  x  10.  direct- 
acting,  spring  loaded,  safety  valve  with 
attached  pneumatic  actuator  for  relief- 
mode  operation.  Eight  of  the  S/RVs  use 
the  relief  mode  to  perform  the 
Automatic  Depressiuization  System 
(ADS)  function.  Also,  six  S/RVs,  two  of 
which  are  also  ADS  S/RVs,  iise  the  relief 
mode  to  perform  the  Low-Low  Valve  set 
function. 

The  licensee  submitted  an  application 
for  amendment  dated  May  9, 1996,  as 
supplemented  by  letter  August  27, 1996. 
A  Notice  of  Consideration  of  Issuance  of 
an  Amendment  to  the  Ucense  was 
issued  in  the  Federal  Registo'  on  June 
19, 1996  (61  FR  31177).  for  the  letter  of 
May  9. 1996.  The  modification  to  the 
application  in  the  letter  of  August  27, 
1996,  is  to  (1)  state  that  the  frequency 
of  performing  the  SRs  will  be  "in 
accordance  with  the  inservice  testing 
program"  for  the  valves  and  (2)  delete 


the  word  "required"  for  SRs  3.5.1.7  and 
3.6.1.6.1. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the  request 
for  amendment  involves  no  significant 
hazards  consideration.  Under  the 
Commission's  regulations  in  10  CFR 
50.92.  this  means  that  operation  of  the 
faciUty  in  accordance  with  the  prof>osed 
amendment  would  not  (1)  Involve  a 
significant  increase  in  the  probabiUty  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  acr.ident  fit)m 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a).  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

a.  No  Significant  Incraaas  in  the  Probability 
or  Consequence*  of  an  Accident  Preriousty 
Evaluated  Results  From  This  Change 

Each  refueling  outage,  a  test  sample  of  the 
p)opulation  of  S/RVs  is  removed  from  the 
plant  to  perform  testing  as  required  by  ASME 
Boiler  and  Pressure  Vessel  Coide,  Section  XI. 
These  S/RVs  will  be  stroked  in  the  relief 
mode  during  as-found  testing,  and  are 
therefore  verified  to  operate  properly  when 
each  S/RV  stem  is  raised  by  the  relief-mode 
pneumatic  actuator.  This  proposed 
surveillance  verifies  propier  S/RV  relief-mode 
operation  of  all  installed  S/RVs  based  upon 
this  test  sample.  This  testing,  in  conjunction 
mth  replacement  of  each  S/RV  prior  to  the 
end  of  its  expected  service  life,  provides 
reasonable  assurance  that  the  installed  S/RVs 
will  perform  as  well  as  the  test  population  of 
S/RVs. 

After  the  S/RVs  have  been  replaced  in  the 
plant,  and  after  all  controls  are  reconnected, 
the  relief-mode  actuator  on  each  newly- 
installed  S/RV  will  be  uncoupled  from  the  S/ 
RV  stem,  and  stroked.  This  actuator  stroke 
will  verify  that  no  damage  has  occurred  to 
the  relief-mode  actuator  during  S/RV 
transportation  &t>m  its  storage  location  to  its 
operating  location.  The  direct  coupling  of  the 
valve  stem  to  disk  provides  assurance  that 
proper  relief  actuation  wiH  occur  when  the 
actuator  is  operated.  The  safety-mode 
components  are  completely  encased  within 
the  valve  body  and  bonnet,  which  provides 
a  rugged  structure  to  prevent  damage  to  these 
components.  The  remaining  installed  S/RVs 
will  continue  to  be  tested  for  proper  control 
system  function  as  previously  required  by 
Technical  Specifications.  The  direct  coupling 
of  the  S/RV  stem  to  disk  provides  assurance 
that  proper  relief-mode  actuation  will  occur 
when  the  actuator  is  operated.  The  safety 
mode  of  the  GGNS  S/RVs  is  not  affected  by 
a  malfunction  of  the  relief-mode  components. 

Blockage  of  each  S/RV  discharge  line  will 
be  prevented  by  the  same  Foreign  Material 
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Exclusion  (FMQ)  controls  that  exist  far  othor 
reactor  vessel  asd  support  systems.  These 
FME  controls,  combined  with  the  horizontal 
orientation  of  the  S/RV  discharge  piping 
mating  sur&ces,  provide  reasonable 
assurance  that  discharge  line  blockage  will 
not  occur. 

Therefore,  no  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evalikated  results  from  this 
proposed  changp. 

b.  ThkChaBge  Would  Not  Craate  the 
PoMiUtty  of  a  New  or  DiflEnent  Kind  of 
Acddait  From  Any  Pravioutly  Aaalyad 

The  proposed  change  demonstrates  that 
each  S/RV  will  perform  its  intended  relief- 
mode  function,  which  is  the  intent  of  the 
present  surveillance.  The  relief  mode  of  S/RV 
operation  is  demonstrated  to  be  operable 
based  upon  successful  performance  of  a  test 
population,  S/RV  component  service  lifie,  and 
existing  Technical  Specification 
surveillances.  No  new  failure  mechanisms  to 
the  relief-mode  of  operation  are  introduced, 
as  the  proposed  surveillance  verifies  relief 
actuator  operabiUty.  Plant  FME  controls, 
combined  with  the  horizontal  orientation  of 
the  S/RV  dischatge  piping  mating  flange, 
[trovides  reasonable  assurance  that  discharge 
line  blockage  will  not  occ\ir. 

This  proposed  change  does  not  add  any 
new  systems,  stcuctures,  or  components,  nor 
does  it  introduce  new  S/RV  operating  modes. 

Therefore,  this  change  would  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  analyzed. 

c  This  Oiange  Would  Not  Inrohre  a 
Significant  Reduction  in  the  Margin  of 
Stiaty 

This  proposed  change  will  verify  that  the 
relief  mode  of  all  installed  S/RVs  will  operate 
properly  based  upon  demonstrated  relief 
mode  performance  of  a  sample  of  S/RVs.  The 
{allure  mode  of  the  S/RV  relief  function 
would  require  a  foilure  of  either  the 
pneumatic  actuator,  lifting  linkage,  or 
solenoid  block.  Each  of  these  items  has  been 
verified  to  have  a  service  life  exceeding  the 
replacement  cyde  of  each  S/RV.  Therefore, 
proper  operation  of  a  sample  population  of 
S/RVs  provides  reasonable  assurance  that  the 
remaining  S/RVi  would  perform  identically, 
within  the  original  margin  of  expected  S/RV 
operability.  In  addition,  each  S/RVs  solenoid 
block  and  control  functions  will  continue  to 
be  tested  and  cycled  each  refueling  outage. 
The  removal  of  the  valve  stroke  surveillance 
for  all  S/RVs  does  not  increase  the  possibiUfy 
of  valve  malfunction,  since  valve  stroke  is 
verified  during  the  as-found  testing  of  the 
sample  population  of  S/RVs.  This  proposed 
surveillance  test  reduces  the  number  of  S/RV 
actuations,  and  therefore,  reduces  challenges 
to  the  system  both  mechanically  and 
thermally.  Also,  the  prof)osed  alternative 
method  of  testing  reduces  the  possibility  of 
a  stuck-open  S/RV,  since  this  proposed 
method  will  not  stroke  the  S/RVs  with  the 
reactor  pressuriaed  during  reactor  power 
operations. 

Therefore,  thi4  change  would  not  involve 
a  significant  redaction  in  the  margin  of 
safety. 

Based  on  the  above  evaluation.  Entergy 
Operations,  Inc.  has  concluded  that  operation 


in  accordance  with  the  propxieed  amendment 
mvolves  no  significant  hazards 
considerations. 

The  NRC  staff  has  reviewed  the 
licensee's  anal3rsis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
simificant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
dtuing  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance,  llie 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infie<}uently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and 
should  dte  the  publication  date  and 
page  ntmiber  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  6D22,  Two  White 
Flint  North,  11545  Rockville  Pike. 
Rockville,  Maryland,  from  7:30  a.m.  to 
4:15  p.m.  Federal  workdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Doctunent 
Room,  the  Gelman  Building,  2120  L 
-Street,  NW.,  Washington,  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  October  11, 1996,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facihty  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 


proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shaU  be 
filed  in  acconiance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  cmrent  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW., 
Washington.  DC.  and  at  the  local  public 
doctunent  room  located  at  the  Judge 
George  W.  Armstrong  Library,  220  S. 
Comment  Street,  Natchez,  Mississippi 
(39120).  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  uid  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safiety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order.  

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
shoidd  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  partictilar  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  imder  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  Uie  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
reqtiirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
htigated  in  the  matter.  Each  contention  - 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
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bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  (HI  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  appUcant  on  a  material  issue  of  law 
or  fact.  (Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  tq 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  inducing  the  opportimity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  mast  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  PubUc 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toU-fiee  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missouri 
l-(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 


following  message  addressed  to  William 
D.  Beckner  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Coimsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  and  to  Nicholas  S. 
Reynolds,  Esquire,  Winston  and  Strewn, 
1400  L  Street,  N.W.,  12th  FIoot, 
Washington,  DC  (20005-3502),  attorney 
for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing  . 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  May  9,  1996,  as 
supplemented  by  letter  dated  August  27, 
1996,  which  are  available  for  public 
inspection  at  the  Commission's  PubUc 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC, 
and  at  the  local  pubUc  document  room 
located  at  the  Judge  George  W. 
Armstrong  Library,  220  S.  Commerce 
Street,  Natchez,  MS  39120.   ' 

Dated  at  Rockville,  Maryland,  this  4th  day 
of  September,  1996. 

FcH'  the  Nuclear  Regulatory  Commission. 
Jack  N.  Dooohew, 

Senior  Project  Manager,  Project  Directorate 
rV-l ,  Division  of  Reactor  Projects  m/IV,  Office 
of  Nuclear  Reactor  Regulation. 
[FR  Doc.  9&-23192  Filed  9-10-96;  8:45  am] 
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National  Stata  Uaiaon  Officers' 
IMeeting 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  will  sponsor  a 
national  meeting  on  October  8  and  9, 
1996  with  the  State  Liaison  Officers  to 
discuss  items  of  mutual  regulatory 
interest.  The  State  Liaison  Officers  are 
appointed  by  the  Governors  of  the  fifty 
States  and  the  Commonwealth  of  Puerto 
Rico  to  provide  a  communication 
channel  between  the  States  and  the 
NRC. 

DATES:  Tbe  public  meeting  will  be  held 
on  Tuesday,  October  8, 1996  from  8:00 


ajn.  to  5:00  p.m.;  Wednesday,  October 
9, 1996  from  8:30  a.m.  to  12:00  noon. 
ADDRESSES:  The  meeting  is  to  be  held  at 
the  NRC's  Two  White  FUnt  Building 
Auditorium,  11554  Rockville  Pike, 
Rockville,  Maryland  20852. 
FOR  FURTHER  INFORMATION  CONTACT. 
Spiros  C.  Droggltis,  Office  of  State 
Programs,  U.  S.  Nuclear  Regulatory 
Commission,  Washington,  D.C.  20555. 
Telephone  (301)  415-2367.  FAX  (301) 
415-3502  &  hiteraet  (SCD©NRC.GOV). 
SUPPLEMENTAL  INFORMATION:  Potential 
topics  of  discussion  will  include:  status 
of  NRC's  Strategic  Assessment  and 
Rebaseling  effort;  current  nuclear  power 
plant  issues;  electric  utility  industry 
restructuring  and  economic 
deregulation;  regulatory  reform  of 
radiation  in  medicine;  external 
regulation  of  the  U.S.  Department  of 
Energy:  high-level  radioactive  waste, 
spent  fuel  storage  and  transportation 
issues;  NRC's  enforcement  poUcy;  and 
emergency  planning  and  response 
issues. 

The  meeting  will  be  conducted  in  a 
maimer  that  will  expedite  the  orderly 
conduct  of  business.  The  following 
procedures  apply  to  pubUc  attendance 
at  the  meeting: 

1.  Questions  or  statements  bom 
attendees  other  than  participants,  i.e., 
other  participating  representatives  of 
States  and  participating  NRC  staff  will 
be  entertained  as  time  permits;  .and 

2.  Seating  for  the  pubhc  vdll  be  on  a 
first-come,  first-served  basis. 

Dated  at  Rockville,  Maryland  this  5th  day 
of  Sepfember,  1996. 

For  the  Nuclear  Regulatory  Commission. 
Richard  L.  Bangart. 
Director,  Office  of  State  Programs. 
(FR  Doc.  96-23191  Filed  9-10-46;  8:45  am] 
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NUCLEAR  REQUUVTORY 
COMMISSION 

Biweekly  Notice 

Applications  and  Amendments  to 
Facility  Operating  Licenses  Involving 
No  Significant  Hazards  Considerations 

L  Background 

Pursuant  to  Public  Law  97-415,  the 
U.S.  Nuclear  Regidatory  Commission 
(the  Commission  or  NRC  stafi)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  to  reqmre  the 
Commission  to  pubUsh  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  imder  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
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make  immec^ately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideratioc,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  firom  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  August  19, 
1996.  through  August  29, 1996.  The  last 
biweekly  notice  was  published  on 
August  28. 1^  (61  FR  44353). 

Notice  Of  Consideration  Of  lasnance  Of 
Amendments  To  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
And  Opportanity  For  A  Hearing 

The  Comniission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.9i.  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  sigiiificant  increase  in  the 
probability  at  consequences  of  an 
accident  preTlously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
tnargin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  Request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determlnatioii.  Any  comments  received 
within  30  daVs  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  maiung  any  final 
determinatioti. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
diuing  the  notice  period  such  that 
failiire  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  .the  fadfity,  the 
Commission  taay  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notics  period,  provided  that  its 
final  determination  is  that  the 
amendment  Involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  takoi.  Should  the  Commission 
take  this  actica.  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opporttmity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 


Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and 
should  cite  the  publication  date  and 
page  niunber  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  6D22,  Two  White 
Flint  North,  11545  Rockville  Pike, 
Rockville,  Maryland  from  7:30  a.m.  to 
4:15  p.m.  Federal  workdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street,  NW.,  Washington.  DC.  The  filing 
of  requests  for  a  hearing  and  petitions 
for  leave  to  intarvene  is  discussed 
below. 

By  October  11. 1996,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the     * 
Conmiission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Dociunent  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  and  at  the  local  public 
document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensii^  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interestin 
the  proceeding;  and  (3)  the  possible 


efiiact  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
adnutted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  sp>ecific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  at  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment-under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entiUe  the  petitioner  to 
reUef.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitied  to 
participmte  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,'  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
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notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  s^er  issuance  of  the  amendment 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555-0001,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  PubUc 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington  DC.  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  dajfs  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missouri 
l-(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Nimiber  N1023  and  the 
following  message  addressed  to  (Proiect 
Director):  petitioner's  name  and 
telephone  niunber,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Coimsel,  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555-0001,  and  to  the  attorney  for 
the  Ucensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  p>etitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a)(l)(i)-{v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  appUcation  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
PubUc  Dociunent  Room,  the  Gelman 
Building,  2120  L  Street,  NW.. 
Washington,  DC.  and  at  the  local  public 
dociunent  room  for  the  particular 
facility  involved. 

Baltiiiiore  Gas  and  Electric  Company, 
Docket  Noe.  50-317  and  50-318,  Calvert 
GUfib  Nuclear  Power  Plant,  Unit  Nos.  1 
and  2,  Cahrert  County,  Maryland 

Date  of  amendments  request:  August 
1,1996 

Description  of  amendments  request: 
The  amendment  will  allow  use  of  blind 
flanges  during  MODES  1-4  in  the 
Calvert  Clifiis  Units  1  and  2  Containment 
Purge  Systems.  These  flanges  will 


establish  integrity  in  Mode  5.  prior  to 
entering  Mode  4.  and  maintain  it  in 
Modes  1-4.  functions  presently  served 
by  the  valve. 

Basis  for  proposed  no  significant 
hazards  consideration  determination:  As 
required  by  10  CFR  50.91(a).  the 
Ucensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Would  not  involve  a  significaot  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

The  purpose  of  the  Containment  Purge 
System  is  to  provide  ventilation  for  the 
containment  while  in  a  shutdown  condition. 
Valves,  which  are  disabled  in  the  shut 
position  in  Modes  1-4,  may  be  opened  in 
Modes  5  and  6  to  allow  air  flow,  are  provided 
in  the  supply  and  exhaust  piping,  and  are 
automatically  shut  on  a  Containment 
Radiation  Signal  to  prevent  release  of 
radioactive  material  in  the  event  of  a  fiiel 
handling  incident.  Manual  operation  is  also 
provided.  In  Modes  1-4,  the  valves  are  kept 
shut  to  provide  containment  integrity  to 
withstand  a  presimied  increase  in 
containment  pressure  in  the  event  of  a  loss- 
of-coolant  accident.  The  proposed  change 
will  allow  blind  flanges  to  serve  in  place  of 
the  puige  valves  in  Modes  1-4  by  blocking  off 
the  purge  ptenetration  on  both  the  supply  and 
exhaust  sides.  The  blind  flanges  will  provide 
the  same  level  of  containment  integrity 
previously  provided  by  the  purge  valves.  The 
revised  Technical  Sp>ecifications  will 
continue  to  verify  containment  building 
leakage  is  maintained  within  the  allowable 
limits  by  requiring  the  performance  of  a  10 
CFR  Part  50,  Appendix  J,  Type  B,  leakage  test 
on  the  blind  flanges.  The  outside  valve  in 
each  containment  purge  penetration  will  be 
removed  and  the  inside  valves  will  be  left  in 
place.  The  remaining  inside  valves  will  no 
longer  by  required  to  provide  containment 
integrity  in  Modes  1-4.  Only  one  of  each  pair 
of  valves  was  credited  for  containment 
closure  (Modes  5  and  6);  therefore,  removing 
the  outside  valves  and  the  associated 
automatic  closure  signals  is  not  a 
modification  of  the  required  capability  to 
close  the  penetration.  The  inside  valves  will 
maintain  their  current  safety  function  to 
close  containment  (if  needed)  by  closing 
either  on  a  Containment  Radiation  Signal 
(Mode  6)  or  manually  (Modes  5  and  6).  The 
Technical  Specification  surveillances 
associated  with  the  purge  valves  will  be 
changed  to  reflect  the  prop>osed  modification 
to  the  plant.  Since  the  blind  flanges  will  limit 
radiological  releases  in  Modes  1-4,  and  the 
purge  valves  will  limit  radiological  releases 
in  Modes  5  and  6,  the  proposed  change  will 
not  increase  the  consequences  of  an  accident 
previously  evaluated. 

The  Containment  Purge  System  is  not  an 
accident  initiator  but  acts  to  limit  the 
consequences  of  accidents.  The  system  will 
provide  containment  isolation  in  Modes  1-4 
as  before,  and  the  inside  valves  will  still  be 
available  to  close  in  Modes  5  and  6. 
Therefore,  the  proposed  change  does  not 
increase  the  probability  of  an  accident 
previously  evaluated. 


As  stated  above,  the  proposed  changes  do 
not  involve  a  significant  increase  in  the 
probability  or  consequenoes  of  an  accident 
previously  evaluated. 

2.  Would  not  create  the  possibility  of  a  new 
or  different  type  of  accident  from  any 
accident  previously  evaluated. 

This  requested  change  does  not  involve  a 
significant  alteration  of  the  operation  of  the 
plant,  and  no  new  accident  initiation 
mechanism  is  created  by  the  modification. 
Four  purge  valves  per  unit  currentiy  provide 
containment  closure  in  Modes  5  and  6.  The 
outside  valve  in  the  supply  and  the  exhaust 
lines  will  be  removed  to  allow  for  installation 
of  a  blind  flange  in  each  line.  The  remaining 
supply  and  exhaust  valves  inside 
containment  will  continue  to  provide 
containment  closure.  The  function  currently 
performed  by  the  four  purge  valves  in  Modes 
1,  2,  3  and  4  vnll  be  pofbrmed  by  the  blind 
flanges.  Other,  similar,  blind  flanges  have 
been  in  service  in  the  plant  for  a  number  of 
years,  and  have  proven  reliable.  The 
Technical  Specification  surveillances 
associated  with  the  testing  of  the  purge 
valves  and  flanges  will  be  changed  to  reflect 
the  profKMed  modification  to  the  plant. 
Therefore,  this  change  does  not  create  the 
possibility  of  a  new  or  different  type  of 
accident  from  any  accident  previously 
evaluated. 

3.  Would  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

The  valves  in  the  Containment  Purge 
System  currentiy  provide  containment 
integrity  during  Modes  1.2,3  and  4,  and 
containment  closure  during  Modes  5  and  6. 
The  fiuiction  currently  perfonned  by  the 
purge  valves  in  Modes  1,  2,  3  and  4  «<rill  be 
perfonned  by  the  blind  flanges.  Because  of 
their  design  and  mounting  method,  the  blind 
flanges  will  pierform  the  containment 
integrity  function  as  well  as,  or  better  than, 
the  purge  valves.  In  Modes  1-4.  the  double 
o-rings  in  the  blind  flanges  will  provide 
single- bilure  protection  similar  to  the  other 
existing  Type  B  penetrations.  The  established 
allowable  containment  building  leakage  rate 
will  be  maintained  by  the  implementation  of 
a  requirement  to  perform  10  CFR  Part  50, 
Apfwndix  ],  Type  B,  leakage  rate  on  the 
installed  blind  flanges.  The  outside  valve  in 
each  purge  containment  penetration  will  be 
removed.  Single  failure  is  not  assumed  in  the 
fuel  handling  accident  analysis,  therefore, 
removing  the  outside  valves  and  their 
Containment  Radiation  Signal  channels  is 
not  a  modification  of  the  required  capability 
to  close  the  pwnetretion.  The  remaining 
inside  valves  will  continue  to  provide 
automatic  and  manual  containment  closure 
in  Mode  6  to  mitigate  the  effects  of  a  fuel 
handling  accident.  The  Technical 
Specification  surveillances  associated  with 
purge  valve  testing  will  be  changed  to  reflect 
the  proposed  modification  to  the  plant. 
Therefore,  this  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRG  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  app>ears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendments  request 
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involves  no  significant  hazards 
consideration. 

Lcx:a]  Public  Document  Room 
Jt)cation:  Culvert  Coimty  Library,  Prince 
Frederick,  Maryland  20678. 

Attorney  for  licensee:  Jay  E.  Silbert, 
Eaquiie,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037. 

NRC  Profpct  Director:  Jocelyn  A. 
Mitchell,  Acting  Director 

ConsoUdated  Edison  ComiMny  of  New 
York,  Dodot  No.  50-247,  Indian  Point 
NwJear  G««Mniting  Unit  No.  2, 
Wertchester  County,  New  York 

Date  of  application  for  amendment: 
Atwiut  7, 1996 

Brief  description  of  amendment:  The 
amendment  proposes  revising  the 
Tedmical  SpedfcatiCHis  (TSs)  to  ^ow 
the  use  of  ID  CFR  Part  50,  Appendix  ), 
Option  B.  I¥rfonnanoe-Based 
Containmett  Leakage  Rate  Testing.  This 
pefformancB-based  Option  B  may  be 
used  as  an  tltemative  to  the 
requirements  in  Appoidix  J,  "Primary 
Raactor  Containment  Leakage  Testing 
for  Water-Cboled  Powot  Reectors,"  of  10 
CFR  Part  sa  To  implement  Option  B  to 
Ap{>endix  J,  the  amendment  proposes 
modifying  TSs  to  eliminate  reference  to 
the  prescriptive  App«idix  J 
requirements  and  instead  refisrence  NRC 
Regulatory  Guide  1.163,  'Terformance- 
Baaed  Conttinment  Leek-Test  Program." 
Tlie  amendment  also  proposes  an 
editorial  correction  to  the  mathematical 
formula  minimum  testing  frequency  in 
the  basis  for  TS  4.1. 

Basis  for  proposed  no  significant 
hazards  consideration  determination'.As 
required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
svalu^ed. 

For  Indian  Point  Unit  Na  2,  the  integrated 
leak  rata  testiig  [ILRT]  as-found  measiued 
leakage  rate  acceptance  criteria  is  changed 
&ain  a75  La  to  1.0  La.  This  change  is 
consistent  with  tlte  revised  10  CFR  50 
Appendix  J.  VEl  94-01.  "Industry  Guidelines 
for  Implementing  Perfonaance-Based  Option 
of  10  CFR  Part  50,  Appoidix  j."  In  addition, 
an  as- found  lealcags  rate  acceptance  criteria 
of  1.0  LA  for  Type  A  tests  is  consistent  with 
the  design  besis  and  accident  analysis 
assumptions.  The  as-left  acceptance  criteria 
remains  unchanged  at  0.75  La  in  accordance 
%rith  the  NEI  guidance.  Therefore,  prior  to 
entering  an  operating  mode  where 
CGotainment  integrity  is  required  the  as-leit 
ieakaga  rate  vHll  not  exceed  0.75  La.  The 
combined  ledcage  rata  for  containment 
isolation  valvas  listed  in  Technical 
SpedficationTable  4.4-1  subject  to  gas  or 


nitrogen  preasurization  testing,  air  lock 
testing,  and  portions  of  the  sensitive  leakage 
rate  test  which  pertain  to  containment 
penetrations  and  double-gasketed  seals  shall 
be  less  than  0.6  La.  The  extensive  operations 
and  testing  experience  derived  from  industry 
show  that  risk  to  the  general  population  is 
generally  insensitive  to  changes  in  the 
allowable  leakage  rate.  It  has  been 
determined  that  the  allowable  containment 
lealcage  can  be  increased  by  one  to  two  orden 
of  magnitude  without  significantly  impacting 
the  estimates  of  population  dose  in  the  event 
of  an  accident  Furthermore,  the  Indian  Point 
Unit  No.  2  ILRT  test  history  provides 
substantial  justification  for  the  proposed 
changes. 

Test  results  demonstrate  that  IP2  tindian 
Point  2]  has  a  low  leakage  containment  and 
that  the  proposed  changes  would  not 
jeopardize  the  ability  of  the  containment  to 
maintain  the  leakage  rate  at  or  below  the 
required  limits.  The  proposed  change  to 
Technical  Specification  4.1  Basis  represent  a 
minor  editorial  conection  to  the 
mathematical  formula  for  minimiiin  testing 
frequency  which  does  not  change  the 
formula.  Therefore,  the  probability  and  the 
consequence  of  a  design  basis  accident  are 
not  being  increased  by  tlie  propoeed  changes. 

2.  The  propoeed  change  does  not  create  the 
possibility  of  a  new  or  diSaroit  kind  of 
accident  from  any  accident  previously 
evaluated. 

PUnt  systems  and  components  will  not  be 
operated  in  a  diffiBrent  manner  as  a  result  of 
the  proposed  Technical  Specification  change. 
The  proposed  change  permits  a  performance- 
based  approach  to  determining  die  leakage- 
rate  test  frequency  for  the  containment  and 
containment  penetrations  (Type  A.  B.  and  C 
tests).  There  are  no  plant  modifications,  or 
changes  in  methods  of  operation.  Therefore, 
the  changes  in  testing  intervals  for  the 
containment  and  containment  penetrations 
have  no  affiact  on  the  probability  of 
occunrence  of  a  LOCA  |loss-of-coolant- 
accident].  The  Limiting  Conditions  for 
Operation  are  not  being  changed,  rhanging 
the  as-found  leakage-rate  acceptance  criterion 
to  1.0  La  does  not  increase  the  probebility  or 
consequences  of  an  accident  Qianging  the 
test  interval  bx  the  containment  and 
containment  penetrations  does  not  create  any 
new  accident  precursors  or  methods  of 
operation.  The  proposed  change  to  Technical 
Specification  4.1  Basis  represent  a  minor 
editorial  correction  to  the  mathematical 
formula  for  minimum  testing  frequency 
which  does  not  change  the  fonnula. 
Therefore,  the  possibility  for  an  accident  of 
a  diSsrent  type  than  wras  previously 
evaluated  in  the  safety  analysis  report  is  not 
created  by  the  proposed  Technical 
Specification. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

While  the  proposed  changes  do  increase 
the  probabihty  far  malfunction  of  equipment 
important  to  safety  due  to  the  longer  intervals 
between  leakage  tests,  it  has  been  estimated 
that  the  longer  test  intervals  will  have  an 
insignificant  increase  in  the  overall  accident 
risk  to  the  public.  This  increase  has  been 
reviewed  and  found  to  be  acceptable  by  the 
NRC  as  documented  m  NUREG-1493  and  the 


recent  rulemaking  to  10  CFR  50  Appendix ). 
We  also  agree  that  this  increase  in  accident 
risk  is  insignificant  rhanging  the  as-found 
acceptance  criterion  to  1.0  La  does  not 
increase  the  consequences  of,an  accident, 
since  the  accident  analysis  assume  a  leakage 
rate  of  La  for  design  basis  accidents.  The  as- 
left  Type  A  test  acceptance  criterion  remains 
at  less  than  0.75  La.  Given  that  the  Indian 
Point  Unit  No.  2  ILRT  test  history  show  no 
failures  during  plant  life,  the  proposed 
changes  should  not  lead  to  a  significant 
probability  of  creating  new  leakage  paths  or 
increased  leakage  rates.  The  proposed  change 
to  Technical  Specification  4.1  Basis  represent 
a  minor  editorial  correction  to  the 
mathematical  formula  for  miniTniim  testing 
frequency  which  does  not  change  the 
formula.  Therefore,  the  accident  analysis 
assumptions  for  design  basis  accidents  are 
unaSacted  and  the  margin  of  safety  is  not 
decreased  by  the  prop<Med  Tedmical 
Specification  change. 

Public  Document  Room  location: 
White  Plains  Public  Library,  100 
K4artine  Avenue,  White  Plains,  New 
York  10610. 

Coosomers  Povwer  Cnnpany,  Docket 
No.  50-255,  Palisade*  Plpnt,  Van  Bonn 
County,  Midiigan 

Date  of  amendment  request:  January 
18.1996 

Description  of  amendment  request: 
The  proposed  amendment  would  delete 
the  requirement  to  perform  inservice 
inspections  of  the  primary  coolant 
pump  (PCP)  flywheels. 

Basis  for  proposed  no  significant 
hazards  consideration  determination:  As 
required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideraticm,  which  is  presented 
below: 

The  following  evaluation  supports  the 
finding  that  operation  of  the  facility  in 
accordance  with  the  proposed  change  to  the 
Tedmical  Specifications  would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  acddent 
previously  evaluated. 

The  proposed  change  to  the  Technical 
Specifications  would  delete  the  requirement 
to  perform  non-destructive  examination  of 
the  upper  flywheel  on  the  PCPs.  The  fracture 
mechanics  analyses  conducted  to  support  the 
change  show  that  a  preexisting  crack  sized 
just  below  detection  level  will  not  grow  to 
the  flaw  size  necessary  to  result  in  flywheel 
failure  within  the  life  of  the  plant.  This 
analysis  conservatively  assumes  minimum 
material  properties,  maximum  flywheel 
acddent  speed,  location  of  the  flaw  in  the 
highest  stress  area  and  a  number  of  startup/ 
shutdown  cycles  eight  times  greater  than 
expected.  Since  an  existing  flaw  in  the 
flywheel  will  not  grow  to  the  allowable  flaw 
size  under  normal  operating  conditions  or  to 
the  critical  flaw  size  imder  LOCA  (loss-of- 
coolant  acddent]  conditions  over  the  life  of 
the  plant,  elimination  of  inservice  inspection 
for  such  cracks  during  the  plant's  life  will  not 
involve  a  significant  increase  in  the 
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probability  of  m  accident  previously 
considered. 

The  proposed  changes  do  notlncrease  the 
amount  of  radioactive  material  available  for 
release  or  modify  any  systems  used  far 
mitigation  of  such  releases  during  accident 
conditions.  Therefore,  operation  of  the 
tacility  in  accordance  with  the  propiosed 
change  to  the  Technical  Specifications  would 
not  involve  a  significant  increase  in  the 
probabUity  or  consequences  of  an  accident 
previously  evaluated. 

2.  CrMte  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

The  proposed  change  to  the  Technical 
Specifications  would  not  change  the  design, 
configuration,  or  method  of  operation  of  the 
plant  and  therefore,  operation  of  the  focility 
in  accordance  with  the  proposed  change  to 
the  Technical  Specifications  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  change  to  the  Technical 
Specifications  would  not  result  in  a 
significant  reduction  in  the  margin  of  safety. 
Significant  conservatisms  have  been  used  for 
calculating  the  allowable  flaw  size,  critical 
flaw  size  and  crack  growth  rate  in  the  PCP 
flywheels.  These  include  minimum  material 
properties,  maximum  flywheel  accident 
speed,  location  of  the  postulated  flaw  in 
highest  stress  area  and  a  number  of  startup/ 
shutdown  cycles  eight  times  greater  than 
expected.  Since  an  existing  flaw  in  the 
flywheel  will  not  grow  to  the  maximum 
allowable  flaw  size  under  normal  operating 
conditions  or  to  the  critical  flaw  size  under 
LOCA  conditions  over  the  life  of  the  plant, 
elimination  of  inservice  inspections  for  such 
cracks  during  the  plant's  life  will  not  involve 
a  significant  reduction  in  the  maigin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Doctiment  Room 
location:  Van  Wylen  Library,  Hope 
College,  Holland,  Michigan  49423 

Attorney  for  licensee:  ]ndd  L.  Bacon, 
Esquire,  Consimiers  Power  Company, 
212  West  Michigan  Avenue,  Jackson, 
Michigan  49201 

NRC  Project  Director:  John  Hannon 

Duke  Power  Company,  Docket  Nos.  50- 
413  and  50-414,  Catawba  Nuclear 
Station,  Units  1  and  2,  York  County, 
South  Carolina 

Date  of  amendment  request:  August  8, 
1996 

Description  of  amendment  request: 
The  proposed  amendments  woiUd 
change  Uie  Technical  Specifications 
(TS)  of  each  imit  to  reference  updated 


or  recently  approved  methodologies 
used  to  cdculate  cycle-specific  limits 
contained  in  the  Core  Operating  Limits 
Report  (COLR). 

Basis  for  proposed  no  significant 
hazards  consideration  determination:  As 
required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
ccmaideration.  which  is  presented 
below: 

(1)  The  proposed  changes  wrill  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  changes  are  administrative 
in  nature,  and  do  not  affect  any  system, 
procedure,  m  manipulation  of  any  equipment 
which  could  affiect  the  probability  or 
consequences  of  any  accident 

(2)  The  proposed  changes  will  not  create 
the  possibility  of  a  new  or  different  Idnd  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  changes  are  administrative 
in  nature,  and  cannot  introduce  any  new 
failure  mode  or  transient  which  could  create 
any  accident 

(3)  The  proposed  changes  will  not  involve 
a  significant  reduction  in  a  maigin  of  safety. 

The  proposed  changes  are  administrative 
in  nature,  and  will  not  affect  any  operating 
parameters  or  limits  which  could  result  in  a 
reduction  in  a  margin  of  safety. 

llie  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the  proposed 
amendments  involve  no  significant 
hazards  consideration. 

Local  PubUc  Document  Room 
location:  York  Coimty  Library.  138  East 
Black  Street,  Rock  Hill.  South  Carolina 
29730 

Attorney  for  licensee:  Mr.  Albert  Cair, 
Duke  Power  Company,  422  South 
Church  Street,  Charlotte,  North  Carolina 
28242 

NRC  Project  Director:  Herbert  N. 
Beikow 

Duke  Power  Company,  Docket  Nos.  50- 
369  and  50-370,  McGuira  Nuclear 
Station,  Units  1  and  2,  Mecklenbui^g 
County,  North  Carolina 

Date  of  amendment  request:  Jime  21, 
1996 

Description  of  amendment  request: 
The  proposed  amendments  woidd 
revise  the  term  "lifting  loads"  used  in 
Technical  Specification  3.9.6b.2, 
Manipulator  Crane,  to  "Ufling  force." 
This  revision  will  clarify  that  the  static 
loads  associated  with  the  lifting  tool, 
drive  rod  and  control  rod  weights  are ' 
not  included  in  the  lifting  force  limit. 

Basis  for  proposed  no  significant 
hazards  consideration  determination:  As 
required  by  10  CFR  50.91(a),  the 


licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Will  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

No.  The  proposed  change  is  administrativa 
in  nature  and  does  not  represent  any  changes 
to  the  refueling  process  in  the  field.  It  moie 
accurately  describes  the  components  for 
which  the  IXXD's  [Limiting  Condition  for 
Operation]  protection  is  intended  as  well  as 
giving  a  more  accurate  description  of  the 
auxiliary  hoist's  minimum  cap>acity.  It  also 
broadens  the  domain  of  activities  for  which 
protective  measures  are  taken  by  including 
drag  load  testing  into  monitored  activitiea.  At 
CNS  (CauwtM  Nuclear  Station],  the  auxiliary 
hoists  and  the  manipulator  cranes  are  rated 
at  (greater  than  or  equal  to]  3000  fiounds  and 
are  surveillance  tested  to  greater  than  1000 
pounds.  This  brackets  the  limit  force  lifting 
value  change  from  600  to  lOUO  pounds  in  the 
amendment  proposal. 

Will  the  change  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

No.  This  proposed  administrative  change 
reflects  no  changes  in  the  refueling  processes, 
or  any  systems,  structures  or  components 
connected  with  the  refueling  process. 

Will  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

No.  The  proposed  administrative  diangs 
has  no  impact  on  refueling  processes, 
systems,  structures  or  components,  and  does 
not  result  in  any  significant  reduction  in  a 
margin  of  safety.  The  subject  change  only 
clarifies  the  original  intent  of  the 
specification  and  more  accurately  describes 
the  involved  components,  component 
capacities  and  the  domain  of  activities  for 
which  measures  are  taken  to  protect  the 
reactor  internals. 

The  NRC  sUff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Atkins  Library.  University  of 
North  Carolina,  Charlotte  (UNCC 
Station).  North  Carolina  28223 

Attorney  for  licensee:  Mr.  Albert  Carr, 
Duke  Power  Company,  422  South 
Church  Street,  Charlotte,  North  Carolina 
28242 

NRC  Project  Director  Herbert  N. 
Berkow 

GPU  Nuclear  Corporation,  et  aL, 
Docket  No.  50-219.  Oyster  Creek 
Nuclear  Generating  Station.  Ocean 
County,  New  Jersey 

Date  of  amendment  request:  August 
23.  1996  (TSCR  245) 

Description  of  amendment  request: 
The  amendment  request  proposes  new 
pressure-temperature  (P-T)  limits  up  to 
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22.  27.  and  32  eSsctive  full  power  yean 
(EFPY).  The  new  sets  of  P-T  curves 
would  be  used  beyond  17  EFPY  in  the 
future  as  the  corresponding  EFPY  of 
operation  is  completed. 

Basis  for  proposed  no  significant 
hazards  conaideration  determination:  As 
required  by  tO  CFR  50.91(a).  the 
liceiuee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideratioti.  which  is  presented 
below: 

We  have  detennined  tlut  this  change 
request  with  respect  to  P-T  limits  invohret  no 
significant  hwards  considerations  in  tliat 
operation  of  the  Oyster  Creek  Plant  in 
accordance  with  the  proposed  amendment, 
will  not: 

1.  Involve  a  significant  increase  in  the 
probability  of  an  accident  because  the  new 
limits  account  for  the  increase  in  RT  tarr. 
including  statistical  uncertainty,  due  to 
neutron  iindi$tion  of  the  reactor  vessel  as 
well  as  establishing  initial  RT  not  on  the 
basis  of  current  Code  requirements,  also 
including  statistical  uncertainty,  in 
accordance  with  Reg.  Guide  1.99,  Rev.  2.  The 
new  P-T  curves  will  assure  that  brittle 
fracture  of  dieToactor  vessel  is  prevented. 

2.  Create  the  probability  of  a  new  or 
diSisrent  kind  of  accident  from  any  accident 
previously  evaluated.  These  new  limits  are 
the  result  of  the  calculation  methodology  in 
Reg  Guide  1.90.  Rev.  2  (Radiation 
Embrittlement  of  Reactor  Vessel  Matarialsl, 
as  required  byGeneric  Letter  88-11  [NRG 
Position  on  Radiation  Embrittlement  of 
Reactor  Materkls  and  its  Impact  on  Plant 
Operations].  Primary  system  tuinfiguration 
and  function  rtaiain  unchanged. 

3.  Involve  a  Significant  reduction  in  margin 
of  safety  because  the  bases  for  the  margin  of 
safety  remain  the  same  as  current  limits,  i.e.. 
ASMS  (American  Society  of  Mechanical 
Engineers],  Seit.  XI,  App.  G  for  available 
fracture  toughaess  and  applied  stress 
intensity.  Reg  Guide  1.99,  Rev.  2  for 
calculating  apf  lied  stress  intensity,  Reg. 
Guide  1.99,  Rejv.  2  for  calculating  adjusted 
RT  NOT  and  lOICFR  50.  App.  G.  for  criticality 
conditions. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFK  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  gequest  involves  no 
significant  hazards  consideration. 

Local  Public  Docimient  Room 
location:  Ocean  County  Library. 
Reference  Department,  101  Washington 
Street.  Toms  River,  N]  08753 

Attorney  fdr  licensee:  Ernest  L.  Blake. 
Jr..  Esquire,  ^w,  Pittman,  Potts  & 
Trowbridge.  2300  N  Street,  NW., 
Washington.  DC  20037. 

NRC  Project  Director  John  F.  Stolz 


niiaois  Power  Company  and  Soyland 
Power  Cooperative,  Inc.  Docket  No.  SO* 
481,  Ointon  Power  SUtion,  Untt  No.  1. 
DeWitt  County,  nUnois 

Date- of  amendment  request:  August 
15. 1996 

Description  of  amendment  request 
The  proposed  amendment  would 
modify  the  Clinton  Power  Station 
Technical  Specifications  to  incorporate 
the  revised  Safety  Limit  Minimum 
Critical  Power  Ratio  (SLMCPR)  as 
calculated  by  General  Electric  (GE)  for 
Cycle  7  operation.  The  need  to  change 
the  SLMCPR  resulted  from  the  10  CFR 
Part  21  condition  reported  by  GE  in 
their  letter  to  the  NRC  dated  May  24, 
1996. 

Basis  for  proposed  no  significant 
hazards  consideration  determination:  As 
required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

(1)  This  changa  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated.  In  lieu  of  utilizing  a  potentiaUy 
nonconservative  generic  value,  this  change 
revises  the  SLMCTR  to  be  appropriately 
conservative  as  it  has  been  specifically 
calculated  on  a  plant-  and  cycle-specific 
basis.  Although  the  SLMCPR  does  not  apply 
(Le,  is  not  assumed  or  required  to  be  met) 
during  any  analyzed  accident,  the  MCPR  fuel 
cladding  Safety  Limit  ensures  that  during 
nonnal  operation  and  during  anticipated 
operational  occurrences  (AOOs),  at  least 
99.9%  of  the  fuel  rods  in  the  core  do  not 
experience  transition  boiling  The  revised 
value  for  the  SLMCPR  is  determined  using 
the  same  methodology  as  the  previous 
SLMCPR  with  the  exception  that  it  utilizes 
plant  specific  conditions  to  determine  the 
safety  limit.  The  revised  SLMCPR,  therefore, 
accounts  for  actual  expected  power 
distributions  in  the  Clinton  Pl)war  StatioB. 
(GPS)  core  as  well  as  CPS-specific 
imcartainties.  This  provides  a  more 
conservative  SLMCPR  than  the  generic  value 
used  previously. 

The  proposed  change  does  not  afiect  any 
of  the  parameters  or  conditions  that 
contribute  to  initiation  of  any  accidents 
previously  evaluated.  In  addition,  the 
proposed  change  does  not  aSect  the  ability  of 
any  plant  systems  or  equipment  to  operate  as 
assimied  in  the  safety  analyses.  The  revised 
SLMCPR  will  continue  to  ensure  that  the  fuel 
cladding  integrity  is  not  lost  as  a  result  of 
over-heating  during  nonnal  plant  operation 
or  any  AOO.  As  a  result,  the  proposed  change 
will  not  result  in  a  significant  increase  in  the 
consequences  of  any  accident  previously 
evaluated. 

(2)  The  proposed  change  does  not  involve 
any  new  modes  or  operation,  any  changes  to 
setpoints,  or  any  plant  modifications. 
Further,  the  incorporation  of  a  revised  MCPR 
safety  limit,  which  has  been  determined  to  be 
acceptable  for  CPS  Cycle  7  operation,  does 
not  result  in  the  creation  of  any  new  bilure 
modes  or  potential  precursore  to  an  accident 


Therefcve,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  diSiarant 
type  of  accident  from  any  accident 
previously  evaluated. 

(3]  The  propcMed  SLMCPR  has  been 
evaluated  to  ensure  that  during  normal 
operation  and  during  AOOs,  at  least  99.9% 
of  the  fiiel  rods  in  the  core  do  not  experience 
transition  boiling.  As  noted  above,  the 
revised  SLMCPR  has  been  determined  using 
the  same  methodology  as  used  previously 
%vith  the  exception  of  using  CPS  Cycle  7 
specific  core  and  fuel  design  data.  This 
change  ensures  that  the  margin  of  safety  for 
fuel  cladding  integrity  is  maintained  by 
providing  a  CPS  specific  MCPR  safety  limit 
as  opposed  to  utilizing  a  potentially  less 
conservative  generic  limit.  Therefore,  the 
implementation  of  the  proposed  change  to 
the  SLMCPR  does  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff   - 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Doctmient  Room 
location:  Vespasian  Warner  Public 
Library.  120  West  Johnson  Street. 
Clinton.  Illinois  61727 

Attorney  for  licensee:  Leah  Manning 
Stetzner.  Vice  President,  Gmieral 
CounseL  and  Corporate  Secretary,  500 
South  27th  Street,  Decatur,  Illinois 
62525 

NRC  Pro/ect  jQinector:  Gail  H.  Marcus 

Southern  CalifiHnia  Edison  Company, 
et  aL,  Docket  Noe.  50-361  and  50-362, 
San  Onofre  Nuclear  Generating  Station, 
Unit  Nos.  2  amd  3,  San  Diego  County, 
California 

Date  of  amendment  requests:  May  8, 
1996 

Description  of  amendment  requests: 
The  licensee  proposes  to  revise 
improved  Technical  Specifications  (TS) 
3.9.4  and  3.9.5  to  facilitate  testing  of  low 
pressure  safety  injection  system 
components  and  permit  additional 
flexibility  in  scheduling  maintenance  on 
the  shutdown  cooling  system. 

Basis  for  proposed  no  significant 
hazards  consideration  determinatibn:  As 
required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Limiting  Conditions  for  Operation  (LOO)  in 
Technical  Specifications  (TSs)  3.9.4  and  3.9.5 
define  the  operability  requirements  for  the 
Shutdown  Cooling  (SDC)  system  during 
refueling  operations  (Mode  6)  while  the 
water  level  above  the  top  of  the  reactor  vessel 
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flange  is  at  least  23  feet  and  less  than  23  feet, 
respectively.  The  objective  of  these  TSs  is  to 
ensure  that  1)  sufficient  cooling  is  available 
to  remove  decay  heat,  2)  the  water  in  the 
reactor  vessel  is  maintained  below  140°F, 
and  3)  sufficient  coolantcirculation  is 
maintained  in  the  reactor  core  to  minimize 
boron  stratification  leading  to  a  bwon 
dilution  incident 

The  proposed  TS  changes  affect  the  current 
limits  imposed  while  ensuring  adherence  to 
the  bases  of  the  TS.  No  plant  modifications 
are  being  made.  The  reactor  cavity  water 
level  liisitations  and  SDC  system  required 
operating  times  are  being  changed  based  on 
plant  specific  calculations  and  the  objectives 
of  the  TSs  are  being  maintained. 

1)  Reduce  the  water  level  where  two  loops 
of  SDC  are  required  from  23  feet  to  20  feet 
above  the  reactor  vessel  flange. 

Prior  to  the  approval  of  Unit  2  Amendment 
No.  127  and  Unit  3  Amendment  No.  116, 
Technical  Specification  Bases  Section  3/4.9.8 
has  stated  that  "With  the  reactor  vessel  head 
removed  and  23  feet  of  water  above  the 
reactor  vessel  flange,  a  large  heat  sink  is 
available  for  core  cooling,  thus  in  the  event 
of  a  feilure  of  the  operating  shutdown  cooling 
loop,  adequate  time  is  provided  to  initiate 
emergency  procedures  to  cool  the  can." 

In  the  Bases  for  the  New  Standard 
Technical  Specifications,  "NUREG  1432, 
Revision  0,  dated  September  30, 1992, 
Section  B  3.9.4  it  is  steted  that;  "The  23  ft 
level  was  selected  because  it  corresponds  to 
the  23  ft  requirement  esteblished  ftnr  fuel 
movement  in  LCO  3.9.6,  "Refueling  Water 
Level." 

Southern  California  Edison  (Edison) 
calculations  show  that  there  is  an 
insignificant  difference  in  the  time  to  boil 
due  to  the  3-foot  change  in  required  water 
level.  Therefore,  adequate  water  is  still 
available  to  mitigate  the  consequences  of 
losing  SDC 

2)  hicreasathe  time  a  required  loop  of  the 
SDC  system  may  be  removed  from  service 
from  up  to  1  hour  per  8-hour  period  to  up 
to  2  hours  per  8-hour  p>eriod,  provided  the 
upper  guide  structure  has  been  removed  from 
the  reactor  vessel, 

The  proposed  TS  changes  the  time  the  SDC 
loop  may  be  removed  from  operation  from  up 
to  1  hour  per  8-hour  period  to  up  to  2  hours 
per  8-hour  period,  and  allows  removal  of  the 
SDC  loop  finom  operation  for  testing  of  the 
Low  Pressure  Safety  Injection  (LPS!)  system 
comfKsnents  as  well  as  for  core  alterations  in 
the  vicinity  of  the  hot  legs.  The  proposed  TS 
change  also  imposes  certain  restrictions  to 
ensure  operating  the  SDC  system  in 
accordance  with  this  proposed  TS  change  is 
of  no  safety  significance.  These  [rjestrictioiu 
are  discussed  separately  below. 

Specifically  stating  that  the  upper  guide 
structure  will  be  removed  assures  that 
natural  heat  transfer  is  not  impeded. 

When  securing  the  only  operating  loop  of 
the  SDC  system  the  maximum  Reactor 
Coolant  System  (RCS)  temperature  is 
maintained  [less  than  or  equal  to)  140°F.  The 
initial  conditions  and  heatup  rate  are 
selected  such  that  the  RCS  temperature 
remains  [less  than  or  equal  to]  140"?  during 
the  test  Therefore,  there  is  ample  margin  to 
boiling.  Typical  initial  temperatures  are  less 
thanloe*F. 


The  water  being  injected  by  the  LPSI 
system  test  is  cool  water  from  the  Refueling 
Water  Storage  Tank  (RWST)  and  will 
increase  the  reactor  cavity  water  level  by 
several  inches,  providing  more  cool  water  to 
the  heat  sink.  The  two  hours  is  sufficient 
time  to  align  the  system  to  test,  f»erform  the 
test,  and  restore  the  loop  of  SIXD  to  operation 
prior  to  exceeding  140°F. 

No  operations  are  permitted  that  would 
cause  a  reduction  of  the  RCS  boron 
concentration.  This  minimizes  the 
probability  of  an  inadvertent  boron  dilution 
event  The  use  of  adequately  borated  water 
for  injection  into  the  RCS  during  the  test 
provides  assurance  that  the  test  itself  cannot 
lead  to  a  boron  dilution  event.  When  the  SDC 
system  is  operating,  the  minimum  SDC  flow 
rate  of  2200  gpm  imposed  by  Surveillance 
Requirements  SR  3.9.4.1  and  SR  3.9.5.1  is 
sufficient  to  ensure  complete  mixing  of  the 
boron  within  the  RCS. 

Seciiring  SDC  flow  is  only  allowed  when 
the  reactor  cavity  water  level  is  maintained 
greater  than  or  equal  to  20  feet  above  the 
reactor  vessel  flange.  This  level  ensxires  an 
adequate  heat  sink  to  perform  the  LPSI  piimp 
suction  header  check  valve  test 

3)  Allow  for  miming  1  loop  of  shutdown 
cooling  with  additional  requirements  when 
the  water  level  is  less  than  20  feet  but  greater 
than  or  equal  tal2  feet  above  the  reactor 
vessel  flange, 

4)  Add  an  action  to  be  taken  when 
operating  1  loop  of  SDC  with  less  than  20  feet 
of  water  above  the  reactor  vessel  flange  when 
the  sp>ecified  requirements  are  not  met. 

In  the  event  of  a  loss  of  SDC  the  time  to 
boil  is  reduced  from  approximately  4.0  hours 
when  the  water  level  is  23  feet  above  the 
reactor  vessel  flange  to  approximately  2.3 
hours  at  12  feet,  assuming  the  reactor  has 
only  been  shutdown  for  6  days.  However, 
this  is  ample  time  to  close  containment  (less 
than  1  hour)  and  to  restore  SDC  or  initiate 
alternative  cooling  (e.g.,  add  water  to  the 
cavity  (approximately  1  hour)).  The  reactor 
pressure  vessel  flange  is  approximately  11' 
above  the  top  of  the  fuel.  Therefore,  the  water 
level  will  be  a  minimum  of  23'  above  the 
fuel,  which  still  maintains  a  large  volume  of 
water  to  provide  a  heat  sink. 

Requiring  the  reactor  to  be  shutdown  for  at 
least  6  days  to  have  only  one  loop  of  SDC 
operable  when  the  reactor  cavity  level  is 
between  20  feet  and  12  feet  above  the  reactor 
vessel  flange  ensures  that  the  time  to  boil  is 
greater  than  twice  the  time  it  would  take  to 
esteblish  conteinment  closure  and  to 
commence  reactor  cavity  fill  with  the 
required  standby  equipment 

One  loop  of  SDC  operating  with  a 
contairmient  spray  pump  allows  for  the  high 
capacity  LPSI  pump  to  be  the  main  standby 
pump  capable  of  filling  the  reactor  cavity  to 
at  least  20  feet  above  the  reactor  pressure 
vessel  flange  in  the  event  SDC  is  lost.  The 
high  pressure  safety  injection  pump  will  also 
be  mainteined  OPERABLE  to  increase  the 
water  level  if  needed.  In  support  of  this 
contingency  the  RWST  will  be  required  to 
ccHitain  the  volume  of  water  needed  to  raised 
[raise)  the  level  to  20  feet  above  the  reactor 
pressure  vessel  flange.  As  discussed  above, 
the  reactor  cavity  can  be  filled  at  a  rate  of 
approximately  4.0  inches  per  minute  with 
the  LPSI  puII^>. 


If  operating  one  loop  of  the  SDC  system 
Mrith  less  than  20  feet  of  water  above  the 
reactor  vessel  flange  and  any  of  the  required 
conditions  are  not  met.  requiring  immediate 
action  to  esteblish  greater  than  or  aqual  to  20 
feet  of  water  above  the  reactor  veasn  flaoga 
ensures  no  time  is  wasted  trying  to  restore 
the  required  condition  not  met  By  taking 
action  to  restore  the  level  to  20  feet  above  the 
reactor  vessel  flange  thvplant  will  be  placed 
in  TS  3.9.4,  which  only  requires  one  loop  of 
SDC  to  be  operable.  Additionally,  the  core 
will  not  heat  up  while  the  water  level  in  the 
reactor  cavity  is  being  raised  with  cool  water 
from  the  RWST.  This  will  provide  additional 
time  to  either  restore  the  one  loop  of  SDC  or 
take  other  actions  to  provide  core  cooling  as 
required  by  TS  3.9.4. 

A  Probabilistic  Risk  Assessment  (PRA). 
with  a)  one  loop  of  the  SDC  system  operable 
with  the  reactor  cavity  water  level  greater 
than  or  equal  to  12  fiset  above  the  reactor 
vessel  flange,  and  b]  one  loop  of  the  SDC 
system  optereble  with  the  reactor  cavity  water 
level  greater  than  or  equal  to  20  feet  above 
the  reactor  vessel  flange,  showed  that  the 
operations  in  accordance  with  the  proposed 
TS  would  not  significantly  increase  the 
probabilities  of  inventory  boiling  and  core 
damage. 

5)  Item  6  adds  wording  to  the  notes  in 
LOOs  3.9.4  and  3.9.5  that  was 
unintentionally  deleted  by  the  Unit  2 
Amendment  No.  127  and  Unit  3  Amendment 
No.  116. 

This  is  an  editorial  change. 

Therefore,  proposed  changes  1  through  5 
do  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident. 

2.  The  proposed  change  will  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

1)  Reduce  the  water  level  where  two  loops 
of  SDC  are  required  from  23  feet  to  20  feet 
above  the  reactor  vessel  flange, 

2)  Increase  the  time  a  required  loop  of  the 
SDC  system  may  be  removed  from  service 
from  up  to  1  hour  per  8-hour  p>eriod  to  up 
to  2  houre  per  8-hour  period,  provided  the 
upper  guide  structure  has  been  removed  from 
the  reactor  vessel, 

3)  Allow  for  nmning  1  loop  of  shutdown 
cooling  with  additional  requirements  when 
the  water  level  is  less  than  20  feet  but  greeter 
than  or  equal  to  1 2  feet  above  the  reactor 
vessel  flange, 

4)  Add  an  action  to  be  taken  when 
operating  1  loop  of  SDC  with  less  than 
20  feet  of  water  above  the  reactor  vessel 
flange  when  the  specified  requirements 
are  not  met. 

The  Limiting  Conditions  for  Operation 
(LOO)  in  Technical  Specifications  (TSs)  3.9.4 
and  3.9.5  define  the  operability  requiremsnts 
for  the  SDC  system  during  refueling 
operations  (Mode  6)  while  the  water  level 
above  the  top  of  the  reactor  vessel  flange  is 
at  least  23  feet  and  less  than  23  feet, 
respectively.  The  objective  of  the  proposed 
TS  changes  is  to  ensure  that  the  intent  of  the 
Bases  is  maintained,  (i.e.,  1)  sufficient 
cooling  is  available  to  remove  decay  haat,  2) 
water  in  the  reactor  vessel  is  maintained 
below  140°F,  and  3)  sufficient  coolant 
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cuculation  is  tnaintuned  in  the  reactor  can 
to  minumze  boron  stratification  leading  to  a 
boron  dilution  incident.] 

The  proposed  TS  changes  afEect  the  current 
limits  impxMed  while  ensuring  adherence  to 
the  bases  of  the  TS.  No  plant  modifications 
are  being  made.  The  reactor  cavity  water 
level  limitatiocs  and  SDC  system  required 
operating  times  are  being  changed  based  on 
plant  specific  calculations,  and  the  ob)ective 
of  the  TSs  are  being  maintained.  The  added 
requirements  and  action  statement  facilitate 
safe  operation; 

5).Item  6  adds  wording  to  the  notes 
in  LCX)8  3.9.4  and  3.9.5  that  was 
unintentian^Uy  deleted  by  the  Unit  2 
Amendment' No.  127  and  Unit  3 
Amendment  No.  116. 

This  is  an  editorial  change. 

Therefore,  tbe  operation  of  the  facility  in  ■ 
accordance  wtth  proposed  changes  1  through 
5  does  not  create  the  possibility  of  a  new  or 
difiisrent  kind  of  accident  from  any  accident 
previously  evtluated. 

3.  The  proposed  change  will  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

Limiting  Conditions  for  Operation  (LCO)  in 
TSs  3.9.4  and  3.9.5  define  tlw  operability 
requirements  for  the  SDC  system  during 
rehieling  operations  (Mode  6)  while  the 
water  level  above  the  top  of  the  reactor  vessel 
flange  is  at  leaet  23  feet  and  less  than  23  faet, 
respectively.  The  objectives  of  these  TSs  are 
to  ensure  that  1]  sufficient  cooling  is 
available  to  remove  decay  heat,  2)  the  water 
in  the  reactor  vessel  is  maintained  below 
140'F.  and  3)  sufficient  coolant  circulation  is 
maintained  in  the  reactor  core  to  minimim 
boron  stratification  leading  to  a  boroo    - 
dilution  incident. 

1)  Reduce  the  water  level  where  two  loops 
of  SDC  are  required  from  23  feet  to  20  feet 
above  the  reactor  vessel  flange. 

Prior  to  the  approval  of  Unit  2  Amendment 
No.  127  and  Ubit  3  Amendment  Na  116, 
Technical  Specification  Bases  Section  3/4.9.8 
has  stated  that  "With  the  reactor  vessel  head 
removed  and  23  feet  of  water  above  the 
reactor  vessel  flange,  a  large  heat  sink  is 
available  for  core  cooling,  thus  in  the  event 
of  a  failure  of  the  operating  shutdown  cooling 
loop,  adequate  time  is  provided  to  initiate 
emergency  procedures  to  cool  the  core." 

In  the  Bases,  for  the  New  Standard 
Technical  Specifications,  NUREG  1432. 
Revision  0.  dated  September  30, 1992, 
Section  B  3.9.4  it  is  stated  that  "The  23  ft 
level  was  selected  because  it  corresponds  to 
the  23  ft  requirement  established  for  fuel 
movement  in  LCO  3.9.6.  'Refueling  Water 
Level." 

Edison  calculations  show  that  there  is  a 
minimal  diffaience  in  the  time  to  boil  due  to 
the  3-foot  chaogB  in  required  water  level 
Therefore,  the  margin  of  safety  has  not  been 
significantly  rtduoed. 

2)  Increase  the  time  a  required  loop  of  the 
SDC  system  may  be  removed  from  service 
from  up  to  1  hour  per  8-hour  period  to  up 
to  2  hours  per  8-hour  period,  provided  the 
upper  guide  structure  has  been  removed  from 
the  reactor  ve^Ml. 

The  propooad  TS  changes  die  time  the  SDC 
loop  may  be  rvnoved  from  operation  frtnn  up 
to  1  hour  per  8-hour  period  to  up  to  2  houn 
per  8-hour  period,  and  allows  removal  of  the 


SDC  loop  from  operation  for  testing  of  the 
LPSI  system  components  as  well  as  for  core 
alterations  in  the  vicinity  of  the  hot  legs.  The 
proposed  TS  change  also  imposes  certain 
restrictions  to  ensure  operating  the  SDC 
system  in  accordance  with  this  proposed  TS 
change  is  of  no  safety  significance.  These 
restrictions  are  discussed  separately  below. 

Specifically  stating  that  the  upper  guide 
structure  will  be  removed  assures  that 
natural  heat  transfar  is  not  impeded. 

When  securing  the  only  operating  loop  of 
the  SDC  system,  the  maximum  RCS 
temperature  is  maintained  [less  than  or  equal 
to]  140°F.  The  initial  conditions  and  heatup 
rate  are  selected  such  that  RCS  temperature 
remains  (less  than  or  equal  to]  140*F  during 
the  test  Therefore,  there  is  ample  margin  to 
boiling.  Typical  initial  temperatures  are  less 
thanlOO"F. 

The  water  being  injected  by  the  LPSI 
system  test  is  cool  borated  water  from  the 
RWST  and  will  increase  the  level  of  the 
reactor  cavity  by  several  inches.  The  two 
hours  is  sufficient  time  to  align  the  system 
to  test,  perform  the  test,  and  restore  the  loop 
of  SDC  to  operation  prior  to  exceeding  140^. 

No  operations  are  permitted  that  would 
cause  a  reduction  of  the  RCS  boron 
concentration.  This  minimizes  the 
probability  of  an  inadvertent  boron  dilution 
event.  The  use  of  adequately  borated  water 
tar  injection  into  the  RCS  during  the  test 
provides  assurance  that  the  test  Itself  cannot 
lead  to  a  boron  dilution  event.  When  the  SDC 
system  is  opterating,  the  minimum  SDC  flow 
rate  of  2200  gpm  is  sufficient  to  ensure 
complete  mixing  of  the  boron  within  the 
RCS. 

Securing  SDC  flow  is  only  allowed  when 
the  reactor  cavity  water  level  is  maintained 
greater  than  or  equal  to  20  feet  above  the 
reactor  vessel  flange.  This  level  ensures  an 
adequate  heat  sink  to  perform  the  LPSI  pump 
suction  header  check  valve  test. 

The  added  requirements  and  the  nature  of 
the  test  provide  assurances  that  the  water 
temperature  will  be  maintained  less  than 
140*F  and  that  boron  stratification  is 
prevented. 

3)  Allow  for  running  1  loop  of  shutdotra 
cooling  with  additional  requirements  when 
the  water  level  is  less  than  20  feet  but  greater 
than  or  eqital  to  12  feet  above  the  reactor 
vessel  flange, 

4]  Add  an  action  to  be  taken  when 
operating  1  loop  of  SDC  with  less  than 
20  feet  of  water  above  the  reactor  vessel 
flange  when  the  specified  requirements 
are  not  met, 

In  the  event  of  a  loss  of  SIX],  the  time  to 
boil  is  reduced  from  approximately  4.0  hours 
when  the  water  level  is  23  feet  above  the 
reactor  vessel  flange  to  approximately  2.3 
houn  at  12  feet,  when  the  reactor  has  only 
been  shutdown  for  6  days.  However,  this  is 
ample  time  to  close  containment  (less  than  1 
hour),  and  to  restore  SDC  or  initiate 
alternative  cooling  (e.g..  add  water  to  the 
cavity  (approximately  1  hour)). 

Requiring  the  reactor  to  be  shutdown  for  at 
least  6  days  to  have  only  one  loop  of  SDC 
operable  when  the  reactor  cavity  level  is 
between  20  feet  and  12  feet  above  the  reactor 
vessel  flange  ensures  that  the  time  to  boil  is 
greater  than  twice  the  time  it  would  take  ua 


to  establish  containment  closure  and  to  " 

commence  reactor  cavity  fill  with  the 
required  standby  equipment 

One  loop  of  SDC  operating  with  a 
containment  spray  pump  allows  for  the  high 
capacity  LPSI  pump  to  be  the  main  standby 
pump  capable  of  filling  the  reactor  cavity  to 
at  least  20  feet  above  the  reactor  pressure 
vessel  flange  in  the  event  SDC  is  lost  The 
high  pressure  safisty  injection  pump  will  also 
be  maintained  OPQIABLE  to  increase  the 
water  level  if  needed.  In  support  of  this 
contingency  the  RWST  will  be  required  to 
Contain  the  volume  of  water  needed  to  raised 
[raisb]  the  level  to  20  feet  above  the  reactor 
pressure  vessel  flange.  As  discussed  above, 
the  reactor  cavity  can  be  filled  at  a  rate  of 
approximately  4.0  inches  per  minute  with 
the  LPSI  pimip. 

If  operating  one  kxtp  of  the  SDC 
system  with  less  than  20  feet  of  water 
^>ove  the  reactor  vessel  flange  and  any 
of  the  required  ccmditions  are  not  met, 
requiring  immediate  action  to  establish 
greater  than  or  equal  to  20  feet  of  water 
above  the  reactor  vessel  flange  ensures 
no  time  is  wasted  trying  to  restore  the 
required  condition  not  met.  By  taking 
action  to  restore  the  level  to  20  feet 
above  the  reactor  vessel  flange  the  plant 
will  be  placed  in  TS  3.9.4,  which  only 
requires  one  loop  of  SDC  to  be  operable. 
Additionally,  the  core  will  not  heat  up 
while  the  reactor  cavity  water  level  is 
being  raised  with  cool  water  from  the 
RWST.  This  will  provide  additional 
time  to  either  restore  the  one  loop  of 
SDC  or  take  other  actions  to  provide 
core  cooling  as  required  by  TS  3.9.4. 

A  PRA  showed  that  operations  in 
accordance  with  the  proposed  TS  did  not 
significantiy  increase  the  probabilitiea  of 
inventory  boiling  and  core  damage. 

5)  Item  6  adds  wording  to  the  notes 
in  LCOs  3.9.4  and  3.9.5  that  was 
unintentionally  deleted  by  the  Unit  2 
Amendment  No.  127  and  Unit  3 
Amendment  No.  116. 

This  is  an  editorial  change. 

Therefore,  operation  of  the  fecility  in 
accordance  with  proposed  changes  1  through 
5  do  not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  requests 
involve  no  significant  hazards 
consideration.  Temporary 
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Southern  California  Edison  Company, 
et  aL,  Docket  Nos.  50-361  and  50-362, 
San  Onofre  Nuclear  Generating  Station, 
Unit  Nos.  2  and  3,  San  Diego  County, 
California 

Date  of  amendment  requests:  May  9, 
1996,  as  supplemented  by  letter  dated 
June  27, 1996. 

Description  of  amendment  requests: 
The  licensee  proposes  to  add  a 
requirement  to  maintain  a  Barrier 
Control  Program  to  Section  5  of  the 
improved  Technical  Specifications. 

Basis  for  proposed  no  significant 
hazards  consideration  determination:  As 
required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  change  will  allow  a  passive 
support  system,  plant  barriers,  to  be  taken 
out  of  service  for  a  specific  allowed  outage 
time.  Since  the  allowed  outage  times  are  to 
limit  the  average  annual  cumulative  increase 
in  fuel  damage  risk  to  less  than  l.OE-6,  there 
will  not  be  a  significant  increase  in  either  the 
probability  or  consequences  of  any  accident 
previously  evaluated.  Additionally,  the 
proposed  change  will  allow  barrier 
impairments  if  allowed  by  a  10  CFR  50.59 
evaluation  and  also  if  the  equipment  is 
declared  inoperable  or  is  not  needed.  Since 
these  two  conditions  are  already  a  p>art  of  the 
San  Onofre  Units  2  and  3  Licensing  Basis, 
there  will  be  no  change  in  the  probability  at 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  change  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

Barriers  nave  been  analyzed  for  sp>ecific 
hazards.  The  nature  of  these  hazards  will  not 
change  due  to  this  amendment,  and  therefore 
no  new  or  di%rant  kind  of  accident  will  be 
created  from  any  accident  previously 
evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

Since  allowing  barrier  impairments  in 
accordance  with  10  CFR  50.59  or  declaring 
affected  equipment  inoperable  is  part  of  the 
SONGS  Units  2  and  3  Licensing  Basis,  there 
will  be  no  reduction  in  the  margin  of  safety 
from  these  two  criteria. 

Allowing  allowed  outage  times  for  barrier 
impairments  does  not  have  a  significant 
effect  on  a  margin  of  safety  because  the 
average  annual  aunulative  increase  in  fiiel 
HamAgw  risk  is  limited  to  less  than  l.OE-d/yr. 
This  small  increase  is  about  3%  of  the  San 
Onofre  Units  2  and  3  core  damage  risk  as 
reported  in  the  Individual  Plant  Examination 
OPE). 

The  NRG  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 


standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  requests 
involve  no  significant  hazards 
consideration.  Temporary 

Local  PubUc  Document  Room 
location:  Science  Library,  University  of 
California,  Irvine,  Cahfomia  92713 

Attorney  for  licensee:  T.  E.  Oubre, 
Esquire,  Southern  California  Edison 
Company,  P.  O.  Box  800,  Rosemead. 
CaUfomia  91770 

NRC  Project  Director:  William  H. 
Bateman 

Southern  California  Edison  Company, 
et  aL.  Docket  Nos.  50-361  and  50-362, 
San  Onofre  Nuclear  Generating  Station, 
Unit  Nos.  2  and  3,  San  Diego  County, 
Califinnia 

Date  of  amendment  requests:  May  29, 
1996 

Description  of  amendment  requests: 
The  Ucensee  proposes  to  revise  the 
acceptance  criteria  for  the  Agastat  time 
delay  relays  used  in  the  engineered 
safety  features  (ESP)  load  sequencer  in 
Surveillance  Requirement  (SR)  3.8.1.18, 
"A.C.  Sources  -  Operating"  of  Technical 
Specification  (TS)  3.8.1,  "A.C.  Sources  - 
Operating." 

Basis  for  proposed  no  significant 
hazards  consideration  determination:  As 
required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 

The  proposed  change  would  expand  the 
current  surveillance  acceptance  criteria  to 
more  accurately  reflect  the  characteristics  of 
the  installed  plant  equipment.  The  diesel 
generators  (DG's)  have  sufficient  capacity  to 
maintain  adequate  voltage  and  frequency 
during  load  sequencing  with  thp  exjianded 
tolerance.  The  overall  Engineered  Safety 
Features  (ESF)  response  times  in  the 
Technical  Specifications  and  safety  analyses 
are  maintained  even  though  the  timer 
tolerance  is  increased,  therefore,  the 
consequences  of  any  accident  previously 
evaluated  are  not  increased.  The  DC  load 
sequence  timers  are  not  of  themselves  a 
creidible  initiator  of  any  accident,  so  the 
probability  of  an  accident  has  not  been 
increased.  The  timers  will  function 
acceptably  to  support  the  equipment  needed 
for  accident  initiation,  so  the  consequences 
of  an  accident  are  not  increased.  Therefore, 
the  probability  or  consequences  of  any 
accident  previously  evaluated  is  not 
increased. 

2.  The  {Hoposed  change  will  not  create  the 
possibility  of  a  new  or  difierent  kind  of 
accident  from  any  accident  previously 
evaluated. 

This  amendment  request  does  not  involve 
any  change  to  plant  equipment  or  operatioa. 


In  the  event  of  a  loss  of  prefened  power,  the 
ESF  electrical  loads  are  automatioally 
connected  to  the  DG's  in  sufficient  time  to 
provide  for  safe  reactor  shutdown  and  to 
mitigate  the  consequences  of  a  Design  Basis 
Accident  (DBA)  such  as  a  loss  of  coolant 
accident  (LOCA).  Increasing  the  timer 
tolerance  will  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
previously  evaluated. 

3.  The  propKDsed  change  will  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

This  amendment  does  not  change  the 
maimer  in  which  safety  limits,  limiting  safety 
settings,  ot  limiting  conditions  for  operations 
are  detennined.  The  actual  response  times 
have  not  been  altered  by  this  amendment, 
therefore,  operations  will  not  be  affected. 
Accordingly,  this  amendment  will  not. 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
Ucensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  requests 
involve  no  significant  hazards 
consideration.  Temporary 

Local  Public  [Document  Room 
location:  Science  Library,  University  of 
CaUfomia,  Irvine,  CaUfomia  92713 

Attorney  for  licensee:  T.  E.  Oubre, 
Esquire,  Southern  CaUfomia  Edison 
Company,  P.  O.  Box  800,  Rosemead. 
CaUfomia  91770 

NRC  Project  Director:  WilUam  H. 
Bateman 

Southern  California  Ediaon  Company, 
et  al..  Docket  Nos.  50-361  and  50-362, 
San  Onofre  Nuclear  Generating  Station, 
Unit  Nos.  2  and  3,  San  Diego  County, 
California 

Date  of  amendment  requests:  May  30, 
1996 

Description  of  amendment  requests: 
The  Ucensee  proposes  to  revise 
Surveillance  Requirements  (SR)  3.6.1.1, 
3.6.2.1,  and  3.6.3.6,  of  the  improved 
Technical  Specifications.  The  proposed 
change  wiU  aUow  implementation  of  the 
recently  approved  Option  B  to  10  CFR 
Part  50,  Appendix  J.  This  new  rule 
aUows  for  a  performance-based  option 
for  determining  the  test  frequency  for 
containment  leakage  rate  testing. 

Basis  for  proposed  no  significant 
hazards  consideration  determination:  As 
raquired  by  10  CFR  50.91(a),  the 
Ucensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Since  the  interval  between  containment 
leakage  rate  tests  is  not  related  in  any  way 
to  conditions  which  cause  accidents,  and 
plant  structures,  systems,  and  ccnnpoDents 
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wrill  not  be  oersted  in  a  different  manner  as 
a  result  of  th«  proposed  Technical 
Specification  (TS)  change,  the  proposed 
changes  will  pot  increase  the  probability  of 
an  accident  previously  evaluated. 

Containment  leakage  may  result  from 
accidents  which  are  evaluated  in  the 
Updated  Fin«i  Safety  Analysis  Report.  The 
proposed  TS  changes  may  result  in  an 
acceptably  snail  increase  in  post-accident 
containment  leakage.  Using  a  statistical 
approach,  NVREG-1493  determined  that  the 
increase  in  hypothetical  dose  to  the  public 
resulting  fron  extending  the  testing  interval 
is  extremely  small.  NUREG-1493  concluded 
that  such  sm4ll  hypothetical  dose  increases 
to  the  public  are  justifiable  due  to  the  real 
reduction  Ln  occupational  exposure  resulting 
from  interval  extension.  Therefore,  the 
proposed  change  does  not  si^ificantly 
increase  the  oonsequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  froni  any  accident  previously 
evaluated.      | 

The  propoobd  change  only  incorporates  the 
performance  based  approach  fior  containment 
leak  rate  testing  authorized  in  the  new 
Option  B  to  Appendix  J  of  10  CFR  Part  50. 
The  interval  axtensions  allowed,  through  this 
approach,  do  not  have  the  potential  for 
creating  the  possibility  of  new  or  different 
kinds  of  accidents  from  those  previously 
evaluated  because  plant  structures,  systems, 
and  components  will  not  be  operated  in  a 
different  manper  as  a  result  of  the  TS  change 
and.  therefore,  will  not  introduce  any  new  or 
different  feilure  modes  at  initiators. 
There&xe  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  induction  in  a  margin  of  safety. 

The  proposed  Technical  Specification  does 
not  alter  the  allowable  containment  leakage 
rate.  The  proposed  change  replaces  the 
current,  prescriptive  testing  requirements 
with  a  new  parformance  based  approach  for 
establishing  tl^  testing  intervals.  Therefore, 
the  proposed  (diange  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
Uoensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  requests 
involve  no  significant  hazards 
consideratioh.  Temporary 

Local  Public  Document  Room 
location:  Science  Library,  University  of 
California.  Iwine.  California  92713 

Attorney  for  licensee:  T.  E.  Oubre, 
Esquire,  Southern  California  Edison 
Company.  P^  O.  Box  800,  Rosemead. 
California  9^770 

NRC  Pwjept  Dinctor.  William  H. 
Bateman 


Southern  Nuclear  Operating  Company, 
Inc.,  Docket  Nos.  50-348  and  $0-364, 
Jeseph  M.  Farley  Nuclear  Plant,  Units 
1  and  2,  Houston  County,  Alabama 

Date  of  amendments  request:  August 
23.1996 

Description  of  amendments  request: 
The  proposed  amendments  would 
revise  the  Technical  Specifications  to 
allow  installation  of  laser  welded 
elevated  tubesheet  sleeves  in  Farley, 
Units  1  and  2. 

Basis  for  proposed  no  significant 
hazards  consideration  determination:  As 
required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Operation  of  the  Farley  Nuclear  Plant 
Units  1  and  2  steam  generators  in  accordance 
with  the  proposed  license  amendment  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  installation  of  elevated  tubesheet  laser 
welded  sleeves  as  described  below,  can  be 
used  to  repair  degraded  tubes  by  returning 
the  condition  of  the  tubes  to  their  original 
design  condition  (for  tube  integrity,  stress 
and  fetigue  considerations,  and  leaktightness 
during  all  plant  conditions).  Tube  bundle 
overall  structural  and  leakage  integrity  will 
be  increased  with  the  installation  of  the  laser 
welded  sleeves.  The  performance  history  of 
Westinghouse  sleeves  has  shown  that,  to 
date,  no  domestic  laser  welded  sleeves  have 
been  removed  from  service  due  to  corrosion 
degradation  of  the  sleeve  or  parent  tube  in 
the  joint  area. 

Any  hypwthetical  sleeve  failure  is  bounded 
by  the  consequences  of  a  postulated  steam 
generator  tube  ruptvire  event.  The  use  of 
elevated  tubesheet  laser  welded  sleeves  will 
not  increase  the  amount  of  primary-to- 
secondary  leakage  anticipated  during  a 
pxjstulated  steam  linebrrak  and  other 
analyzed  accidents.  Leak  rate  tests  show  only 
negligible  primary-to-secondary  leakage 
through  the  non-welded  elevated  tubesheet 
sleeve  lower  joints  during  normal  or  accident 
conditions  such  that  any  consequences  are 
insignificant  with  regard  to  offsite  doses. 
Sleeve  installation  will  result  in  an  increase 
in  resistance  to  primary  coolant  flow  through 
the  tube.  Depending  on  the  assumed  steam 
generator  tube  rupture  location,  the  primary 
coolant  flow  through  the  ruptured  tube  is 
reduced  by  the  influence  of  sleeves  installed 
below  the  break  location,  thereby  reducing 
the  consequences  to  the  public  due  to  a 
steam  generator  tube  rupture  event.  Steam 
generator  tube  sleeving  has  as  a  basis  that  the 
analyzed  steam  generator  tube  plugging  level 
and  associated  minimum  measured  flow  rate, 
is  not  exceeded.  Therefore,  primary  coolant 
flow  area  assumptions  in  the  accident 
analyses  are  not  affected  and  any 
consequences  of  a  postulated  loss  of  coolant 
accident  would  not  be  increased. 

2.  The  proposed  license  amendment  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 


Installation  of  elevated  tubesheet  laser 
welded  sleeves  will  increase  the 
leaktightness  of  the  tube  bundle  in  addition 
to  enhancing  overall  steam  generator  tube 
bundle  integrity  by  isolating  localized  tube 
wall  degradation.  Isolation  of  the  tube 
degradation  is  provided  by  attachment 
between  the  tube  and  sleeve  at  each  end  of 
the  sleeve.  Following  the  installation  of  the 
sleeves,  steam  generator  tube  integrity  is 
restored  to  its  original  design  bases. 

Testing  has  shown  that  once  installed, 
there  is  no  mechanism  for  the  sleeves  to 
atfect  any  portion  of  the  steam  generator 
other  than  the  tubes  in  which  they  are 
installed.  No  other  system  or  component 
connecting  with  the  steam  generator  is 
adversely  affected  by  the  operation  of  the 
steam  generator  following  installation  of  laser 
welded  tube  sleeves. 

Structural  analyses  of  the  tube,  sleeve  and 
sleeve  joints  show  the  stress  limits  defined  in 
the  ASME  [American  Society  of  Mechanical 
Engineers]  Code  are  not  exceeded  during  all 
plant  conditions.  The  effect  of  any 
hypothetical  failure  of  the  sleeve  would  be 
bounded  by  existing  tube  rupture  analyses. 
No  increase  in  leakage  is  anticipated  during 
a  postulated  steam  line  break  event. 
Therefore,  operation  of  the  steam  generatora 
following  installation  of  elevated  tubesheet 
laser  welded  sleeves  in  the  tubes  of  the 
Farley  steam  generators  will  not  result  in  an 
accident  previously  not  analyzed  in  the 
FSAR  [Final  Safety  Analysis  Report). 

Therefore,  SNC  [Southern  Nuclear 
Operating  Company)  concludes  that  the 
proposed  license  amendment  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  license  amendment  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  margin  of  safety  with  respect  to 
maintenance  of  the  integrity  of  the  tube 
bundle  is  provided,  in  part,  by  the  safety 
bctors included  in  the  ASME  Code,  and  is 
not  reduced.  Nondestructive  examination  of 
the  sleeve  and  non-sleeved  tube  length  still 
can  be  performed;  therefore,  the 
recommendations  of  Regulatory  Guide  1.83. 
Revision  1  can  be  implemented.  The 
installation  process  of  the  elevated  tubesheet 
laser  welded  sleeves  has  been  shown  to 
provide  an  essentially  leaktight  bond 
between  the  sleeve  and  the  tube  during  all 
plant  conditions,  and.  as  such,  would  not 
significantly  contribute  to  the  radiological 
consequences  of  a  p>ostulated  steam  line 
break  event.  Any  combination  of  sleeving 
and  plugging  utilized  at  Farley  Units  1  and 
2  up  to  the  level  that  analyzed  minimum 
measured  reactor  coolant  flow  rate  is 
maintained  per  Technical  Specification 
requirements,  will  be  bounded  by  the 
accident  analyses  supporting  the  analyzed 
flow  level. 

Therefore,  SNC,  concludes  that  the 
proposed  change  does  not  result  in  a 
significant  reduction  in  a  loss  of  margin  with 
respect  to  plant  safety  as  defined  in  the  Final 
Safety  Analysis  Report  or  the  bases  of  the 
Farley  technical  specifications. 

Based  on  the  preceding  analysis,  it  Is 
concluded  that  operation  of  the  Farley 
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Nuclear  Plant  steam  generators  in  accordance 
with  the  proposed  amendment  does  not 
involve  a  significant  hazards  consideration  as 
defined  in  10  CFR  50.92. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  detennine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Dociunent  Room 
lodition:  Houston-Love  Memorial 
Library.  212  W.  Burdeshaw  Street,  Post 
Office  Box  1369,  Dothan.  Alabama 
36302 

Attorney  for  licensee:  M.  Stanford 
Blanton,  Esq..  Balch  and  Bingham,  Post 
Office  Box  306,  1710  Sixth  Avenue 
North,  Birmingham,  Alabama  35201 

NRC  Project  Director.  Hjeibert  N. 
Berkow 

Tennessee  Valley  Authority,  Docket 
Nos.  50-390  Watts  Bar  Nuclear  Plant, 
Unit  1,  Rhea  County,  Tennessee 

Date  of  amendment  request:  June  29, 
1996  (TS  5.2.2.f) 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Watts  Bar  (WBN)  Unit  1  Technical 
Specification  (TS)  requirements  to 
delete  the  first  sentence  of  TS  Section 
S.2.2.f  which  reads.  "The  Operations 
Manager  shall  hold  or  have  held  an  SRO 
[Senior  Reactor  Operator]  license  on  a 
similar  unit."  The  remaining  sentence  of 
this  section  is  being  revised  to  indicate 
that  the  Operations  Superintendent  will 
hold  an  SRO  license  for  WBN  Unit  1. 
This  change  is  consistent  with  the 
Tennessee  Valley  Authority's  (TVA) 
commitment  to  ANSI  N18.1-1971 
regarding  the  qualification  of  this 
position  and  is  consistent  with  the 
Standard  TS. 

Basis  for  proposed  no  significant 
hazards  consideration  determination:  As 
required  by  10  CFR  50.91(a).  the 
Ucensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staR  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
NRC  staffs  review  is  presented  below. 

Operation  of  the  plant  in  accordance 
with  the  proposed  amendment  will  not: 

(1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

As  explained  in  the  Jime  29, 1996 
submittal,  the  proposed  change  is 
considered  to  be  administrative  in 
nature.  The  proposed  change  affects  an 
administrative  control,  which  was  based 
on  the  guidance  of  ANSI  N18.-1971. 
ANSI  N18.1-1971  recommended  that  the 
Operations  Manager  hold  an  SRO 


license.  The  ANSI  N18.1-1971  Standard 
defines  the  positions  of  Plant  Maiuiger, 
Operations  Manager,  Supervisors  and 
Operaton.  A  subsequent  update  of  this 
standard,  ANSI/ANS  3.1-1987,  also 
defines  the  position  of  Operations 
Middle  Manager.  The  correlating  named 
positions  in  the  TVA  management 
structtue  at  WBN  are:  WBN  Operations 
Manager  correlates  to  ANSI  Plant 
Manager.  WBN  Operations 
Superintendent  correlates  to  ANSI 
Operations  Manager  or  Operations 
Middle  Manager,  WBN  Shift  Operations 
Supervisor  correlates  to  ANSI  Shift   ~ 
Supervisor,  and  WBN  Senior  and 
Licensed  Operators  correlate  to  ANSI 
operators.  The  guidance  in  Section  4.2.2 
of  ANSI/ANS  3.1-1987  recommends  that 
"If  the  Operations  Manager  does  not 
hold  an  NRC  License,  then  the 
Operations  Middle  Manager  shall  hold 
an  NRC  Senior  Operator's  License.  This 
would  be  consistent  with  TVA's 
proposal  that  the  WBN  Operations 
Superintendent  (ANSI  Operations 
Middle  Manager)  continue  to  be 
required  to  maintain  an  SRO  license. 
The  proposed  change  does  not  alter 
the  design  of  any  system,  structtu^.  or 
component,  nor  does  it  change  the  way 
plant  systems  are  operated.  It  does  not 
reduce  the  knowledge,  qualifications,  or 
skills  of  licensed  operatora.  The  control 
room  operatora  will  continue  to  be 
supervised  by  the  licensed  Shift 
Supervisors  and  the  first  level  of  off- 
shift  WBN  managemet  directing  the 
activities  of  Ucensed  operatora  will 
continue  to  hold  an  SRO  license.  In 
simmiary.  the  proposed  change  does  not 
affect  the  ability  of  the  Operations 
Superintendent  to  provide  the  plant 
overaight  required  of  his  position.  Thus, 
it  does  not  involve  a  significant  increase 
in  the  probability  or  consequence  of  an 
accident  previously  evaluated. 

(2)  Create  the  possibiUty  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

The  proposed  change  to  TS  5.2.2. f 
does  not  affect  the  design  or  function  of 
any  plant  system,  structiue.  or 
component,  nor  does  it  change  the  way 
plant  systems  are  operated.  It  does  not 
affect  the  performance  of  NRC  Ucensed 
operatora.  Operation  of  the  plant  will 
continue  to  be  supervised  by  peraonnnel 
who  hold  an  NRC  SRO  license.  Based 
on  the  above,  the  proposed  change  does 
not  create  the  possibility  of  a  new  or 
diffierent  kind  of  accident  fitim  any 
previously  evaluated. 

(3)  Involve  a  significant  reduction  in 
a  margin  of  safety. 

The  proposed  change  involves  an 
administrative  control.  The  proposed 
change  does  not  reduce  the  level  of 
knowledge  or  experience  required  of  an 


individual  who  fills  the  Operations 
Superintendent  position.  The  control 
room  operatora  will  continue  to  be 
supervised  bypersonnel  who  hold  an 
SRO  license,  uius.  the  proposed  change 
does  not  ivnolve  a  significant  reduction 
in  a  margin  of  saiety. 

Based  on  this  review,  it  appeara  that 
the  three  standards  of  10  CFR  50.g2(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  detennine  that  the 
amendment  request  involves  no 
significant  hazards  consideretioiL 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  Coimty 
Lilwary,  1001  Broad  Street,  Chattanooga. 
TN  37402 

Attorney  for  licensee:  General 
Counsel,  'Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive.  ET IIH, 
Knoxville,  Teimessee  37902 

NRC  Project  Director:  Frederick  J. 
Hebdon 

Wisconsin  Electric  Power  Company, 
Docket  Nos.  50-266  and  50-301,  Point 
Beach  Nuclear  Power  Plant,  Unit  Nos. 
1  and  2,  Town  of  Two  Creeks, 
Manitowoc  County,  Wisconsin 

Date  of  amendment  request: 
November  17, 1995,  as  supplemented 
July  29. 1996 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Teclmical  Specification  Section  15.6.3. 
"FaciUty  Staff  Qualifications."  The  title 
of  the  responsible  health  physicist 
would  be  changed,  and  a  requirement 
for  this  individual  to  be  a  supervisor 
would  be  added. 

Basis  for  proposed  no  significant 
hazards  consideration  determination:  As 
required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1.  Operation  of  the  Point  Beach  Nuclear 
Plant  in  accordance  with  the  proposed 
amendments  does  not  result  in  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previous  evaluated. 

The  proposed  changes  separate  the 
qualifications  requirements  of  the  Technical 
Specifications  from  the  Health  Physics 
Manager,  while  requiring  that  the  same 
qualifications  be  fulfilled  by  a  designated 
Health  Physicist  position  within  the 
organization.  This  change  maintains  the 
present  knowledge  requirements  of  the  PBNP 
[Point  Beach  Nuclear  Plant]  staff.  The 
personnel  holding  the  health  physics 
qualifications  are  not  considered  in  the 
probability  of  any  accident.  By  ensuring  the 
appropriate  expertise  remains  on  the  staff  to 
advise  management  on  issues  related  to 
radiological  safety,  appropriate  action  is 
assured  during  analyzed  events  to  assess  and 
mitigate  the  radiological  consequences. 
Therefore,  this  change  does  not  affect  the 
probability  or  consequences  of  any  accident 
previously  evaluated. 
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2.  Operatioil  of  the  Point  Beach  Nuclear 
Plant  in  accordance  with  the  prof>osed 
amendments  will  not  result  in  a  new  or 
difSarent  kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  change  separates  the  Health 
Physics  Manafer  qualifications  from  the 
pocitioD  whila  maintaining  the  requirements 
for  that  expertise  to  be  maintained  within  the 
organization.  This  is  an  administrative 
change  only  aad  does  not  afiiect  any  plant 
structures,  systems  or  components. 
ThereSore,  a  o«w  or  diSsrent  kind  of  accident 
from  any  acci<wnt  previously  evaluated 
cannot  result 

3.  Operation  of  the  Point  Beach  Nuclear 
Plant  in  accordance  with  the  proposed 
amendments  will  not  result  in  a  significant 
reduction  in  a  margin  of  safety. 

The  proposed  changes  are  administrative 
only.  The  reqiiired  levels  of  expertise  and 
experience  will  be  maintained  within  the 
Health  Physic!  organization.  Therefore,  there 
is  no  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  ap|)ears  that  the  three 
standards  of  10  CFR  50.g2(c)  are 
satisfied.  Thdrefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  fequest  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Joseph  P.  Mann  Library,  1516 
Sixteenth  Street,  Two  Rivers,  Wisconsin 
54241 

Attorney  for  licensee:  Gerald  Chamoff, 
Esq.,  Shaw,  Pittman,  Potts,  and 
Trowbridge,  2300  N  Street.  NW.. 
Washington.  DC  20037 

NRC  Project  Director:  Gail  H.  Marcus 

Previously  Pvbliahed  Notices  Of 
Consideration  Of  Issuance  Of 
Amendmenta  To  Facility  Operating 
Licenses,  Praposed  No  Significant 
Hazards  Conaideration  Determination, 
And  Opportunity  For  A  Hearing 

The  following  notices  were  previously 
published  as  eeparate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  n<}tices  either  because  time 
did  not  allow*  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  because  the 
biweekly  notjce  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Consumers  Power  Company,  Docket  * 
No.  50-255,  Palisades  Plant,  Van  Buren 
County,  Midaigan 

Date  of  amendment  request:  January 
5. 1996,  as  supplemented  July  12, 1996 


Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  requirements  of  technical 
specification  3.1.9.3  to  permit  a  filled 
refueling  cavity  to  serve  as  a  back-up 
means  of  decay  heat  removal 

Date  of  individual  notice  in  the 
Federal  Register  August  28, 1996  (61 
FR  44348) 

Expiration  date  of  individual  notice: 
September  27, 1996 

Local  Public  Document  Room 
location:  Van  Wylen  Library,  Hope 
College,  Holland,  Michigan  49423 

Notice  Of  Issuance  Of  Amendments  To 
Facility  Operating  Licenses   : 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
reqviirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act],  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Conunission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportimity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Fedo^  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circiunstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  (hat 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gehnan  Building,  2120  L 
Street,  NW.,  Washington,  DC.  and  at  the 
local  public  dociunent  rooms  for  the 
particular  facilities  involved. 


Baltimore  Gas  and  Electric  Company, 
Docket  Nos.  50-317  and  50-318,  Cahrett 
Clifb  Nuclear  Power  Plant,  Unit  Nos.  1 
and  2,  Calvert  County,  Maryland 

Dote  of  application  for  amendments: 
March  15, 1995,  as  supplemented  Jime 
29. 1995,  May  1. 1996  and  May  15. 
1996. 

Brief  description  of  amendments:  The 
amendments  revise  the  Technical 
Specification  (TS)  Section  6.0, 
"Administrative  Controls"  to  be 
consistent  with  the  guidance  provided 
in  the  Improved  Standard  Technical       t 
Specifications  (STSs)  for  Combustion 
Engineering  Plants.  Additionally,  the 
amendments  (a)  allow  the  Shift 
Technical  Advisory  to  perform  dual 
roles,  (b)  establishes  a  TS  Bases  Control 
Program,  (c)  provides  for  a  reduction  in 
the  reporting  requirements,  and  (d) 
provides  an  option  for  estimating 
occupational  doses. 

Date  of  issuance:  August  26,  1996 

Effective  date:  As  of  tne  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  Nos.:  216  and  193 

Facility  Operating  License  Nos.  DPR- 
53  and  DPR-69:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  16, 1995  (60  FR  42598) 
The  Commission's  related  evaluation  of 
these  amendments  is  contained  in  a 
Safety  Evaluation  dated  August  26, 
1996.  No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Dociunent  Room 
location:  Calvert  Coimty  Library.  Prince 
Frederick.  Maryland  20678. 

Connecticut  Yankee  Atomic  Power 
Cranpany,  Docket  No.  50-213,  Haddam 
Neck  Plant,  Middlesex  County  and 
Northeast  Nuclear  Energy  Company,  et 
al..  Docket  Nos.  50-245,  50-336,  and  50- 
423,  Millstone  Nuclear  Power  Station, 
Units  1,  2,  and  3,  New  London  County, 
Connecticut 

Date  of  application  for  amendments: 
November  22,  1995 

Brief  description  of  amendments:  The 
amendments  replace  the  title-specific 
designation  of  members  representing 
specific  functional  areas  on  the  Plant 
(Operating  Review  Committee  (PORC) 
for  the  Haddam  Neck  Plant  and 
Millstone  Units  1,  2,  and  3  with  a 
fiuictional  area-specific  designation  that 
stipulates  membership  qufilification  and 
experience  requirements.  The 
amendments  also  clarify  the 
composition  of  the  Site  Operations 
Review  Committee  (SORC)  at  Millstone. 

Z)ofeo/ issuance:  July  16,  1996 

Effective  date:  As  of  the  date  of 
isstiance,  to  be  implemented  within  60 
days. 
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Amendment  Nos.:  190, 95,  200. 130 

Facility  Operating  License  Nos.  DPR- 
61,  DPR-21,  DPR-65,  AND  NPF-49: 
Amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Rflgisten  February  28, 1996  (61  FR 
7549)  The  Commission's  related 
evaliiation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
July  16, 1996  No  significant  hazards 
consideration  commoits  received:  No. 

Local  Public  Document  Room 
location:  Russell  Library,  123  Broad 
Street  Middletown,  Coimecticut  06457, , 
for  the  Haddam  Neck  Plant,  and  the 
Learning  Resources  Center,  Three  Rivers 
rnTnmiinity-Tftrhniral  College,  574  New 
London  Tiumpike,  Norwich, 
Connecticut  06360,  and  Waterford 
Library,  ATTN:  Vince  Juliano,  49  Rope 
Ferry  Road,  Waterford.  Connecticut 
06385,  for  Millstone  1,  2,  and  3. 

Duke  Power  Company,  Docket  Nos.  50- 
269,  50-270,  and  50-287 ,  Oconee 
Nuclear  Station,  Units  1, 2,  and  3, 
Oconee  County,  South  Carolina 

Date  of  application  of  amendments: 
June  6, 1996;  supplemented  August  1, 
1996 

Brief  description  of  amendments:  The 
amendments  revise  the  Technical 
Specification  reqiiirements  related  to 
testing  of  the  Low  Pressure  Service 
Water  pumps  and  valves,  LPSW-4  and 
LPSW-5,  to  reflect  a  design  change  to 
remove  the  Engineered  Safeguards 
signal  fit)m  the  valves. 

Date  of  Issuance:  August  19, 1996 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days 

Amendment  Nos.:  217,  217,  214 

Facility  Operating  License  Nos.  DPR- 
38,  DPR-47,  and  DPR-55:  The 
amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  17, 1996  (61  FR  37298) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  August  19. 1996.  No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Oconpe  Coimty  Library,  501 
West  South  Broad  Street,  Walhalla, 
South  Carolina 


Entergy  Operations,  Inc.,  System 
Energy  Resources,  Inc.,  South 
Missisuppi  Electric  Power  Association, 
and  Entergy  Mississippi,  Inc.,  Docket 
No.  50^16,  Grand  Gulf  Nuclear 
Station,  Unit  1,  Claiborne  County, 
Mississippi 

Date  of  application  for  amendment: 
May  31, 1996,  as  supplemented  by  letter 
dated  May  2, 1996 

Brief  description  of  amendment:  The 
amendment  revised  the  schedule  for 
withdrawing  capsules  with  reactor 
vessel  material  specimens  in  accordance 
with  the  reactor  vessel  material 
siuveillance  program  for  the  Grand  Gulf 
Nuclear  Station,  Unit  1  and  Section 
III.B.3  of  Appendix  H,  "Reactor  Vessel 
Material  Surveillance  Program 
Requirements,"  of  10  CFR  Part  50. 

Date  of  issuance:  August  21. 1996 

Effective  date:  August  21, 1996 

Amendment  No:  127 

Facility  Operating  License  No.  NPF- 
29:  Amendment  revises  the  license. 

Date  of  initial-notice  in  Federal 
Register  June  19.  1996  (61  FR  31179) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  August  21, 1996.  No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Judge  George  W.  Armstrong 
Library,  220  S.  Commerce  Street, 
Natchez,  MS  39120. 

Florida  Power  and  Light  Company,  et 
al..  Docket  Nos.  50-335  and  50-389,  St. 
Lucie  Plant,  Unit  Nos.  1  and  2,  St  Lucie 
County,  Florida 

Date  of  application  for  amendments: 
May  17, 1995,  as  supplemented  July  15, 
1996. 

Brief  description  of  amendments: 
These  amendments  improve  consistency 
between  the  Technical  Specifications 
(TS)  and  the  improved  Combustion 
Engineering  Standard  Technical 
Specifications  (STS)  and  resolve  other 
inconsistencies  in  the  TS. 
[kite  of  Issuance:  Augxist  14, 1996 
Effective  Date:  August  14. 1996 
Amendment  Nos.:  146  and  85 
Facility  Operating  License  Nos.  DPR- 
67  and  NPF-16:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  21, 1995  (60  FR  32363). 
llie  July  15, 1996,  letter  made  a  minor 
change  to  the  proposed  definition  of 
core  alteration  which  made  it  more 
closely  match  the  wording  in  the  STS 
and  did  not  change  the  scope  of  the  May 
17, 1995,  application  and  initial 
proposed  no  significant  hazards 
consideration  determination.  The 
Commission's  related  evaluation  of  the 


amendments  is  contained  in  a  Safety 
Evaluation  dated  August  14, 1996.  No 
significant  hazards  consideration- 
comments  received:  No 

Local  Public  Document  Room 
location:  Indian  River  junior  College 
Library.  3209  Virginia  Avenue,  Fort 
Pierce,  Florida  34954-9003 

Florida  Power  and  Light  Company,  et 
al.,  Docket  Nos.  50-335  and  50-389,  St 
Lucie  Plant,  Unit  Nos.  1  and  2,  St.  Liuaa 
County*  Florida 

Date  of  application  for  amendments: 
August  16, 1996 

Brief  description  of  amendments: 
Relocates  selected  Technical 
Specifications  (TS)  related  to 
instrumentation  to  the  Updated  Final 
Safety  Analysis  Report,  in  accordance 
with  the  Commissions  Final  Policy 
Statement  on  TS  Improvement  for 
Nuclear  Power  Reactors  (58  FR  39132, 
July  22, 1993).  Also  relocates  review 
requirements  related  to  the  Emergency 
Plan  and  the  Security  Plan  from  the  TS 
to  the  respective  plans. 
Date  of  Issuance:  August  20, 1996 
Effective  Date:  August  20, 1996 
Amendment  Nos.:  147  and  86 
Facility  Operating  License  Nos.  DPR- 

67  and  NPF-16:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  27, 1995  (60  FR 
49938)  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
August  20, 1^6.  No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  IDocument  Room 
location:  Indian  River  Junior  College 
Library,  3209  Virginia  Avenue,  Fort 
Pierce,  Florida  34954-9003 

Georgia  Power  Company,  Oglethorpe 
Po%ver  Corporation.  Municipal  Electric 
Authority  of  Georgia,  City  c^Dalton, 
Georgia,  Docket  Nos.  50-424  and  50- 
425,  Vogtle  Electric  Generating  Plant, 
Units  1  and  2,  Burke  County,  Georgia 

Date  of  application  for  amendments: 
June  17, 1996 

Brief  description  of  amendments:  The 
amendments  revise  Technical 
Specification  5.3.1,  Fuel  AssembUes,  to 
remove  the  restriction  on  the  number  of 
fuel  rods  clad  with  ZIRLO™  that  can  be 
loaded  into  the  core. 

Date  of  issuance:  August  19, 1996 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days 

Amendment  Nos.:  94,  72 

Facility  Operating  License  Nos.  NPF- 

68  and  NPF-81:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  17. 1996  (61  FR  37299) 
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The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  August  19,  1996.  No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Docimient  Room 
location:  BUrke  County  Library,  412 
Fourth  Str^t,  Wayne^xiro,  Georgia 
30830 

Georgia  PolMrer  Company,  Oglethorpe 
Power  Cor^ration,  Municipal  Electric 
Authority  if  Georgia,  Qty  of  Dalton, 
Geoi|^,  DpciaA  Nos.  50-424  and  SIK 
425,  Vogtlfl  Electric  Generating  Plant, 
Units  1  aB4  2,  Burke  County,  Georgia 

Date  of  application  for  amendments: 
June  17, 19Q6 

Brief  description  of  amendments:  The 
amendments  revise  Technical 
Specificatii)n  3/4.8.1,  A.C.  Sources,  and 
its  associated  Bases,  by  changing 
Surveillanoe  Requirement  4.8.1.1.2.i(2) 
to  limit  the  10- year  pressure  test  of 
certain  portions  of  the  diesel  fuel  oil 
system  to  tl^e  isolable  portions  of  the 
fuel  oil  piping. 

Date  of  issuance:  August  28, 1996 

Effective  date:  As  of  me  date  of 
issiiance  to^be  implemented  within  30 
days 

Amendment  Nos.:  95  and  73 

Facility  Operating  License  Nos.  NPF- 
68  and  NPP-81:  Amendments  revised 
the  Techni<ial  Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  17,  1996  (61  FR  37300) 
The  Conmiission's  related  evaluation  of 
the  amendments  is  containad  in  a  Safety 
Evaluation  dated  August  28, 1996.  No 
significant  hazards  consideration 
comments  received:  No 

Local  Pul^lic  Doctunent  Room 
location:  B\irke  Coimty  Library,  412 
Fourth  Street,  Waynesboro,  Georgia 
30830 

Niagara  Mohawk  Power  Corporation. 
Docket  No.  50-410,  Nine  Mile  Point 
Nuclear  Station,  Unit  2,  Oswego 
Coonty,  New  York 

Date  of  application  for  amendment: 
March  15,  t996,  as  supplemented  July 
18, 1996. 

Brief  desdription  of  amendment:  The 
amendment  revised  TS  4.6.2.1 
"Containment  Systems  - 
Depressuri^^tion  Systems  -  Suppression 
Pool"  to  extend  the  time  interval  for 
performing  the  containment  drywell-to- 
suppressioQ  chamber  bypass  leakage 
tests  consistent  with  schedules  for 
containment  integrated  leak  rate  testing 
under  Option  B  to  10  CFR  Part  50, 
Appendix  J, 

Date  of  issuance:  August  27, 1996 

Effective  date:  As  of  die  date  of 
issuance  to  be  implemented  within  30 
days. 


Amendment  No.:  75 

Facility  Operating  License  No.  NPF- 
69:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register.  May  8, 1996  (61  FR  20851)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  August  27, 1996  No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Niagara  Mohawk  Power  Corporation. 
Docket  No.  50-410,  Nine  Mile  Point 
Nuclear  Station,  Unit  2,  Oswego 
County.  New  York 

Date  of  application  for  amendment: 
March  20, 1996 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specification  3/4.3.1  "Reactor 
Protection  System  Instrumentation"-  to 
modify  operability  requirements  for  the 
Average  Power  Range  Monitor  for 
operational  conditions  3,  4,  and  5. 

Date  of  issuance:  August  28, 1996 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  76 

Facility  Operating  License  No.  NPF- 
69:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  8, 1996  (61  FR  20852)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  August  28. 1996  No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Reference  and  Dociunents 
Department,  Penfield  Library,  State 
University  of  New  Yoric,  Oswego,  New 
York  13126. 

Northeast  Nuclear  Enei^gy  Company, 
Docket  No.  50-245,  Millstone  Nuclear 
Power  Station,  Unit  1,  New  London 
County,  Connecticut 

Date  of  application  for  amendment: 
April  25, 1996 

Brief  description  of  amendment:  The 
amendment  modifies  the  calibration 
requirement  for  the  source  range 
monitors  and  intermediate  range 
monitors  by  noting  that  the  sensors  are 
excluded. 

Date  of  issuance:  Augast  19. 1996 

Effective  date:  As  of  die  date  of 
issuance,  to  be  implemented  within  30 
days. 

Amendment  No.:  96 


Facility  Operating  License  No.  DPR- 
21.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  19. 1996  (61  FR  31183) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  Augtist  19. 1996.  No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Docimient  Room 
location:  Learning  Resources  Center, 
Three  Rivers  Community-Technical 
College,  574  New  London  Turnpike, 
Norwich,  CT  06360,  and  the  Waterford 
Library,  ATTN:  Vince  Juliano.  49  Rope 
Ferry  Road.  Waterford.  CT  06385 

Pacific  Gas  and  Electric  Company, 
Docket  Nos.  50-275  and  50-323,  Diablo 
Canyon  Nuclear  Power  Plant,  Unit  Nos. 
1  and  2,  San  Luis  Obispo  County, 
Caliibmia 

Date  of  application  for  amendments: 
November  14, 1994,  as  supplemented  by 
letters  dated  December  7, 1995, 
February  2,  1996,  May  28, 1996.  and 
July  30. 1996. 

Brief  description  of  amendments:  The 
amendment  revised  the  combined 
Technical  Specifications  (TS)  for  the 
Diablo  Canyon  Nuclear  Power  Plant, 
Unit  Nos.  1  and  2,  for  the  slave  relay  test 
fi^uency  bom  quarterly  (Q)  to 
refueling  (R).  The  request  also  removed 
table  notation  4  fi-om  Table  4.3-2.  The 
associated  Bases  were  revised. 

Date  of  issuance:  August  19, 1996    . 
Effective  date:  August  19,  1996,  to  be 
implemented  within  30  days  of  date  of 


issuance. 

Amendment  Nos.:  Unit  1  - 115;  Unit 
2-113 

Facility  Operating  License  Nos.  DPR- 
80  and  DPR-82:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  December  6,  1995  (60  FR 
62495).  The  supplemental  letters 
provided  additional  clarifying 
information  and  did  not  change  the 
original  no  significant  hazards 
consideration  determination.  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  August  19, 1996.  No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  California  Polytechnic  State 
University,  Robert  E.  Kennedy  Library, 
Government  Documents  and  Maps 
Department,  San  Luis  Obispo,  California 
93407 
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PEGO  Enei^gy  Company,  Public  Service 
Electric  and  Gas  Company,  Delmarva 
Power  and  Light  Company,  and 
Atlantic  Qty  Electric  Company,  Docket 
No.  50-277,  Peach  Bottom  Atomic 
Power  Station,  Unit  No.  2,  Yorit  County, 
Pennsylvania 

Date  of  application  for  amendment: 
Jime  13, 1996,  as  suppleraented  by  letter 
dated  August  7, 1996. 

Brief  description  of  amendment:  This 
amendment  will  permit  a  one  time 
performance  of  TS  surveillance 
requirement  3.3.1.1.12  for  the  Average 
Power  Range  Monitor  Flow  Biased  High 
Scram  function  with  a  delayed  entry 
into  associated  TS  Conditions  and 
Required  Actions  for  up  to  six  hours 
provided  core  flow  is  maintained  at  or 
above  eighty-two  percent.  This  change 
is  in  effect  until  the  end  of  refueling 
outage  2R11. 

Date  of  issuance:  August  16, 1996 

Effective  date:  Unit  2,  as  of  the  date 
of  issuance,  to  be  implemented  within 
30  days. 

Amendment  No.:  216 

Facility  Operating  License  No.  DPR- 
44:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Registen  July  3, 1996  (61  FR  34895)  The 
Commission's  related  gyaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  August  16, 1996.  No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Government  Publications 
Section.  State  Library  of  Pennsylvania, 
(REGIONAL  DEPOSITORY)  Education 
Building,  Walnut  Street  and 
Commonwealth  Avenue,  Box  1601, 
Harrisburg,  PA  17105. 

Power  Authority  of  the  State  of  New 
York,  Docket  No.  50-333,  James  A. 
FitzPatrick  Nuclear  Power  Plant, 
Oswego  County,  New  York 

Date  of  applications  for  amendment: 
June  15,  September  15,  October  25,  and 
November  30,  1995. 

Brief  description  of  amendment:  The 
amendments  change  the  Technical 
Specifications  regarding  the  Control  Rod 
System,  the  Auxiliary  Electrical 
Systems,  the  Containment  Systems  and 
the  Standby  Liquid  Control  System  to 
reflect  changes  to  the  length  of  the 
operating  cycle  of  24  months. 

Date  of  issuance:  August  16, 1996 

Effective  date:  As  of  die  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  232 

Facility  Operating  License  No.  OTR- 
59:  Amendment  revised  the  Technical 
Specifications. 


Date  of  initial  notice  in  Federal 
Register.  September  13, 1995  (60  FR 
47623),  January  22. 1996  (61  FR  1633, 
61  FR  1634,  61  FR  1635)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  August  16, 1996.  No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Reference  and  Docimients 
Department,  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Dated  at  Rockville,  Maryland,  this  4th 
day  of  September  1996. 

For  die  Nuclear  Regulatory  Commission 
Steran  A.  Vaiga, 

Director,  Division  of  Reactor  Projects  -  l/U, 
Office  of  Nuclear  Reactor  Regulation 
[Doc.  96-23032  Filed  9-10-96;  8:45  am] 
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Draft  Regulatory  Guide;  Issuance, 
Availability 

The  Nuclear  Regulatory  Commission 
has  issued  for  public  comment  a 
proposed  revision  of  a  guide  in  its 
Regulatory  Guide  Series.  This  series  has 
been  developed  to  describe  and  make 
available  to  the  public  such  information 
as  methods  acceptable  to  the  NRC  staff 
for  implementing  specific  parts  of  the 
NRC's  regulations,  techniques  used  by 
the  staff  in  evaluating  specific  problems 
or  postulated  accidents,  and  data 
needed  by  the  staff  in  its  review  of 
applications  for  permits  and  licenses. 

The  draft  guide  is  a  proposed 
Revision  2  to  Regulatory  Guide  1.160, 
and  it  is  temporarily  identified  as  DG- 
1051,  "Monitoring  the  Effectiveness  of 
Maintenance  at  Nuclear  Power  Plants." 
The  guide  will  be  in  Division  1,  "Power 
Reactors."  This  regulatory  guide  is  being 
revised  to  endorse  Revision  2  of 
NUMARC  93-01,  "Industry  Guideline 
for  Monitoring  the  Effectiveness  of 
Maintenance  at  Nuclear  Power  Plants" 
(April  1996),  which  is  an  update  of  a 
Nuclear  Energy  Institute  documaent.  This 
regulatory  guide  will  provide  current 
guidance  on  methods  acceptable  to  the 
NRC  staff  for  structuring  a  maintenance 
program  in  accordance  with  the  safety 
significance  of  the  structures,  systems, 
and  components  covered  by  the 
maintenance  rule,  10  CFR  50.65. 

The  draft  guide  has  not  received 
complete  staff  review  and  does  not 
represent  an  official  NRC  staff  position. 

Public  comments  are  being  solicited 
on  the  guide.  Comments  should  be 
accompanied  by  supporting  data. 
Written  comments  may  be  submitted  to 
the  Rules  Review  and  Directives  Branch, 
Division  of  Freedom  of  Information  and 


Publications  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  2055S. 
Copies  of  cbomients  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  2120  L  Street  NW.,  Washington, 
DC.  Comments  will  be  most  helpful  if 
received  by  November  IS,  1996. 

Although  a  time  limit  is  given  for 
comments  on  this  draft  guide, 
conmients  and  suggestions  in 
connection  with  items  for  inclusion  in 
guides  currently  being  developed  or 
improvements  in  all  published  guides 
are  encouraged  at  any  time. 

Comments  may  be  siibmitted 
electronically,  in  either  ASCII  text  or 
WordPerfect  format  (version  5.1  or 
later),  by  calling  the  NRC  Electronic 
Bulletin  Board  on  FedWorld.  The 
bulletin  board  may  be  accessed  using  a 
personal  computer,  a  modem,  and  one 
of  the  commonly  available 
commimications  software  packages,  or 
directly  via  Internet. 

If  using  a  personal  computer  and 
modem,  the  NRC  subsystem  on 
FedWorld  can  be  accessed  directly  by 
dialing  the  toll  free  number:  1-800- 
303-9672.  Communication  software 
parameters  should  be  set  as  follows: 
parity  to  none,  data  bits  to  8,  and  stop 
bits  to  1  (N,8,l).  Using  ANSI  or  VT-100 
terminal  emulation,  the  NRC  NUREGs 
and  RegGuides  for  Comment  subsystem 
can  then  be  accessed  by  selecting  the 
"Rules  Menu"  option  from  the  "NRC 
Main  Menu."  For  further  informaticm 
about  options  available  for  NRC  at 
FedWorld,  consult  the  "Help/ 
Information  Center"  from  the  "NRC 
Main  Menu."  Users  will  find  the 
"FedWorld  Online  User's  Guides" 
particularly  helpful.  Many  NRC 
subsystems  and  data  bases  also  have  a 
"Help/Information  Center"  option  that 
is  tailored  to  the  particular  subsystem. 

The  NRC  subsystem  on  FedWorld  can 
also  be  accessed  by  a  direct  dial  phone  , 
number  for  the  main  FedWorld  BBS, 
703-321-3339,  or  by  using  Telnet  via 
Internet,  fedworld.gov.  If  using  703- 
321-3339  to  contact  FedWorld.  the  NRC 
subsystem  will  be  accessed  fit>m  the 
main  FedWorld  menu  by  selecting  the 
"Regulatory,  Government 
Administration  and  State  Systems," 
then  selecting  "Regulatory  Information 
Mall."  At  that  point,  a  menu  will  be 
displayed  that  has  an  option  "U.S. 
Nuclear  Regulatory  Commission"  that 
will  take  you  to  the  NRC  Online  main 
menu.  The  NRC  Online  area  also  can  be 
accessed  directly  by  typing  "/go  nrc"  at 
a  FedWorld  command  line.  If  you  access 
NRC  from  FedWorld 's  main  moiu,  you 
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may  raturni  to  FedWorld  by  selecting  the 
"Return  to  FedWorld"  option  from  the 
NRC  Online  Main  Menu.  However,  if 
you  access  NRC  at  FedWorld  by  using 
NRC's  toll-free  number,  you  will  have 
full  access  to  all  NRC  systems  but  you 
will  not  halve  access  to  the  main 
FedWorld  lystem. 

If  you  contact  FedWorld -using  Telnet, 
you  will  see  the  NRC  area  and  menus, 
including  ifce  Rules  menu.  Although 
you  will  bQ  able  to  download 
docimients  and  leave  messages,  you  will 
not  be  able  to  write  comments  or  upload 
files  (comitents).  If  you  contact 
FedWorld  using  FTP.  all  files  can  be 
accessed  aad  downloaded  but  uploads 
are  not  all(|wed;  all  you  will  see  is  a  list 
of  files  without  descriptions  (normal 
Gopher  look).  An  index  file  listing  all 
files  within  a  subdirectory,  with 
descriptioi)s,  is  included.  There  is  a  15- 
minute  time  limit  for  FTP  access. 

Although  FedWorld  can  be  accessed 
through  th»  World  Wide  Web.  like  FTP 
that  mode  ^nly  provides  access  for 
downloaditig  files  and  does  not  display 
the  NRC  Rules  menu. 

For  more  information  on  NRC  bulletin 
boards  call  Mr.  Arthur  Davis,  Systems 
Integration  and  Development  Branch, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  telephone  (301) 
415-5780;  ^mail  AXD3enrc.gov.  For 
more  information  on  this  draft 
regulatory  guide,  contact  T.A.  Bergman 
at  the  NRC.  telephone  (301)  415-1021; 
e-mail  TAB@nrc.gov. 

Regulatory  guides,  as  well  as  Revision 
2  of  NUMARC  93-^Dl  that  is  endorsed  by 
this  guide,  are  available  for  inspection  at 
the  CommiMon's  Public  Document 
Rocnn,  2126  L  Street  NW.,  Washington, 
DC.  Requests  for  single  copies  of  draft 
or  final  guides  (which  may  be 
reproduced)  or  for  placement  on  an 
automatic  distribution  list  for  single 
copies  of  future  draft  guides  in  specific 
divisions  sjiould  be  made  in  writing  to 
the  U.S.  Nuclear  Regulatory 
Commissiob.  Washington,  DC  20555, 
Attention:  Distribution  and  Mail 
Services  Saction;  or  by  fax  at  (301)  415- 
2260.  Telephone  requests  cannot  be 
accommodlited.  Regulatory  guides  are 
not  copyrighted,  and  Commission 
approval  is  not  required  to  reproduce 
them.         I 

(5  U.S.C.  5si(a)) 

Dated  at  ^ckville,  Maryland,  this -23rd  day 
of  August  1996. 

For  the  Nuclear  Regulatory  Commission. 
Bill  M.  Mortis, 

Director,  DNisian  of  Roguhtory  Applications. 
Office  ofNuilear  Regula  tory  Research . 
[FR  Doc  96^23031  Filed  d-l(>-96;  8:45  am] 
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OCCUPATIONAL  SAFETY  AND 
HEALTH  REVIEW  COMMISSION 

Sunshine  Act  Meeting 

TIME  AND  DATE:  10:00  a.m.  on  Friday, 
September  20, 1996. 

PLACE:  The  Commission's  National 
Office  at  One  Lafayette  Centre,  1120 
20th  St.,  N.W.-9th  Floor,  Washington, 
DC  20036-3419. 

STATUS:  This  oral  argument  will  be  open 
to  the  public. 

MATTERS  TO  BE  CONStDEREO:  The 

Commission  will  be  hearing  oral 
argiunent  in  the  case  of  Secreatry  of 
Labor  V.  Pepperidge  Farm,  Inc.,  Docket 
No.  89-0265. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Earl  R.  Ohman,  Jr.,  General  Counsel, 

(202)  606-5410. 

Earl  R.  Ohman,  Jr., 

Genera]  Counsel. 

(FR  Doc.  96-23391  Filed  9-»-96;  1:12  pm) 
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RAILROAD  RETIREMENT  BOARD 
Sunshine  Act  IMeeting 

Notice  is  hereby  given  that  the 
Railroad  Retirement  Board  will  hold  a 
meeting  on  September  18. 1996,  9:00 
a.m.,  at  the  Board's  meeting  room  on  the 
8th  floor  of  its  headquarters  building, 
844  North  Rush  Street,  Chicago,  Illinois, 
60611.  The  agenda  for  this  meeting 
follows: 

Portion  Open  to  die  Public 

(1)  Charter  of  the  Actuarial  Advisory 

Committee 

(2)  Drait  Consolidated  Operations  Plan  for 

Fiscal  Years  1996-1998  and  FTE 
Allocations  at  the  1,292  OMB  Ceiling 
Level 

(3)  Recommendations  for  the  Establishment 

of  Field  Office  Co-Ix)cation  Pilots 

(4)  regulations,  Claims  Manuals,  Rulings,  and 

Procedures 

(5)  Regulations: 

A.  Part  211.  Pay  fivTime  Lost 

B.  Parts  211.  230  and  255  (Memos  to  Office 
of  Management  and  Budget) 

(6)  Coverage  Determinations: 

A.  CSX  Intermodal 

B.  Southern  Pacific  Transportation 
Company — ^Data  Processing  Services 
provided  by  Integrated  Systems 
Solutions  Corporation 

C  National  Railroad  Passenger  Corpocation 
(Amtrak) — Data  Processing  Services 
provided  by  Integrated  Systems 
Solutions  Corporation 

(7)  Proposed  Occupational  Disability 

Standards  (PRODS)  Testing  Status 

(8)  MetraHealth  FY  1997  Budget  Proposal 

(9)  Labor  Member  Truth  in  Budgeting  Status 

Report 


Portion  QoMd  to  the  Public 

(A)  Request  for  Change  in  Position  Index' 
(Bureau  of  Hearings  and  Appeals) 

The  person  to  contact  for  more 
information  is  Beatrice  Ezerski. 
Secretary  to  the  Board,  Phone  No.  312- 
751-4920. 

Dated:  September  6. 1996. 
Beatrice  Ezerski, 
Secretary  to  the  Board. 
(FR  Doc  96-23335  Filed  9-9-96;  9:35  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

pnvestment  Company  Act  Rel.  No.  22198; 
812-1031(q 

The  ARCH  Fund*,  Inc.,  et  al.;  Notice  of 
Application 

September  4, 1996. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  ior 

Exemption  Under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANTS:  The  Arch  Fund*,  Inc.  (the 
"Fund  "),  Mississippi  Valley  Advisors, 
Inc.  (the  "Adviser"),  and  Clay  Finlay 
Inc.  ("CF"). 

RELEVANT  ACTION  SECTIONS:  Order 
requested  under  section  6(c)  of  the  Act 
for  an  exemption  from  section  15(a)  of 
the  Act. 

SUMMARY  OF  APPLICATION:  The  order 
would  permit  the  implementation, 
without  shareholder  approval,  of  a  new 
sub-advisory  contract  for  a  period  of  up 
to  120  days  following  the  date  of  the 
change  in  control  of  CF,  a  sub-adviser  to 
the  Fund  (but  in  no  event  later  than 
December  31, 1996).  The  order  also 
would  permit  CF  to  receive  fiom  the 
Fimd  fees  earned  under  the  new  sub- 
advisory  contract  following  approval  by 
the  Fund's  shareholders. 
FILING  DATE:  The  application  was  filed 
On  August  22, 1996.  Applicants  have 
agreed  to  file  an  amendment  during  the 
notice  period,  the  substance  of  which  is 
included  in  this  notice. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
bearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
September  3(T,  1996  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit, 
or,  fpr  lawyers,  a  certificate  of  service. 
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Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC.  450  5th 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicants:  the  Fund,  3435  Stelzer 
Road,  Columbus,  Ohio  43219;  the 
Adviser,  One  Mercantile  Center, 
Seventh  and  Washington  Streets,  St. 
Louis,  Missouri  63101;  and  CF,  200  Park 
Avenue,  New  York,  New  York  10166. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marianne  H.  Khawly,  Staff  Attorney,  at 
(202)  942-0562,  or  Alison  E  Baur. 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  fai vestment  Company 
regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  at  the  SEC's  Public 
Reference  Branch. 

Applicants'  Representations 

1.  The  Fund  is  an  open-end, 
management  investment  company 
registered  imder  the  Act.  The  Fund 
consists  of  11  series  including  the 
International  Equity  Portfolio  (the 
"Portfolio").  The  Adviser,  a  registered 
investment  adviser  under  the 
Investment  Advisers  Act  of  1940  (the 
"Advisers  Act"),  serves  as  the 
investment  adviser  to  the  Fund 
pursuant  to  an  advisory  agreement  with 
the  Fimd.  CF,  also  a  registered 
investment  adviser  imder  the  Advisers 
Act,  provides  sub-advisory  services  to 
the  Portfolio  pursuant  to  a  sub-advisory 
agreement  (the  "Existing  Sub-Advisory 
Agreement")  among  the  Portfolio,  the 
Adviser,  and  CF. 

2.  On  July  17, 1996,  CF  and  United 
Asset  Management  ("UAM")  entered 
into  an  agreement  piusuant  to  which  a 
wholly-owned  subsidiary  of  UAM  will 
be  merged  with  and  into  CF  (the 
"Merger"),  with  CF  to  be  the  survivor 
and  whoUy-owned  subsidiary  of  UAM. 
Pursuant  to  the  Merger,  shares  of  CF's 
common  stock  will  be  exchanged  for 
shares  of  UAM's  common  stodc 

3.  The  parties  to  the  Merger  anticipate 
that  the  Merger  will  be  consimunated  by 
August  29, 1996  (the  "Effective  Date"). 
Upon  consummation  of  the  Merger, 
100%  of  the  outstanding  voting 
securities  of  CF  will  be  owned  by  UAM 
and  CF  will  become  a  wholly-owned 
subsidiary  of  UAM.  Thus,  the  Merger 
will  result  in  a  change  of  control  of  CF. 
Accordingly,  the  change  of  control  will 
result  in  die  assignment  of  the  Existing 


Sub- Advisory  Agreement  and  the 
determination  of  such  agreement 
according  to  its  terms. 

4.  Applicants  seek  an  exemption  to 
permit  the  implementation,  without. 
shareholder  approval,  of  a  new  sub- 
advisory  agreement  (the  "New  Sub- 
Advisory  Agreement")  to  be  entered 
into  by  the  Portfolio,  the  Adviser,  and 
CF.  The  requested  exemption  woxild 
cover  an  interim  period  of  not  more 
than  120  days  (the  "Interim  Period") 
begiiming  on  the  Effective  Date  and 
continuing  through  the  date  the  new 
sub-advisory  agreement  is  approved  or 
disapproved  by  the  Fund's  shareholders 
(but  in  no  event  later  than  December  31, 
1996).  During  the  Interim  Period,  that 
portion  of  the  advisory  fees  paid  by  the 
Adviser  to  CF  for  sub-advisory  services 
would  be  paid  into  an  escrow  account. 

5.  The  New  Sub- Advisory  Agreement 
is  identical  to  the  Existing  Sub- Advisory 
Agreement,  except  for  the  effective  date, 
escrow  provisions,  and  as  described 
below.  The  New  Sub-Advisory 
Agreement  will  introduce  fee  "break 
points"  that  lower  the  amoimt  of 
compensation  to  CF  as  the  size  of  the 
Portfolio  grows  and  will  eliminate  a 
provision  that  provides  for  fee  waivers 
by  CF  when  the  Portfolio  was  in  a  start- 
up mode. 

6.  In  accordance  with  section  15(c)  of 
the  Act,^  the  board  of  directors  (the 
"Board")  of  the  Fund  met  on  August  21, 
1996  and  determined  that  the  New  Sub- 
Advisory  Agreement  would  be  in  the 
best  interests  of  the  Fund  and  its 
shareholders.  At  this  meeting,  the 
Board,  including  a  majority  of  the 
disinterested  directors  (the 
"Independent  Directors"),  voted  to 
approve  the  New  Sub-Advisory 
Agreement. 

7.  AppUcants  propose  to  enter  into  an 
escrow  arrangement  that  woiUd  provide 
that:  (a)  the  fees  payable  to  CF  during 
the  Interim  Period  under  the  New  Sub- 
Advisory  Agreement  would  be  paid  into 
an  interest-bearing  escrow  account 
maintained  by  the  escrow  agent;  (b)  the 
amoimts  in  the  escrow  account 
(including  interest  earned  on  such  paid 
fees)  would  be  paid  to  CF  only  upon 
approval  of  the  Fund's  shareholders  of 
the  New  Sub- Advisory  agreement  or,  in 
the  absence  of  such  approval,  to  the 
Portfolio:  and  (c)  the  escrow  agent 
would  release  the  monies  to  CF  only 


>  Section  15(c)  provides,  in  relevuit  part,  that  it 
•ball  be  unlawful  for  any  registered  investmeitl 
company  to  enter  into  an  investment  advisory 
contract  unless  the  terms  of  such  contract  have  been 
approved  by  the  vote  of  a  majority  of  directors,  who 
are  not  pnrties  to  such  contract  or  interested 
persons  of  any  such  party,  cast  in  person  at  a 
meeting  called  tea  the  purpose  of  voting  on  such 
appronl. 


upon  approval  of  the  New  Sub-Advisory 
Agreement  by  the  Fund's  shareholders 
in  accordance  with  section  15  of  the  Act 
or  to  the  Fund  if  the  Interim  Period  has* 
ended  and  the  New  Sub-Advisory 
Agreement  has  not  received  the 
requisite  shareholder  approval.  Before 
any  such  release  is  made,  the  Board 
would  be  notified.  Any  and  all  fees 
escrowed  during  the  Interim  Period  will 
be  less  than  or  equal  to  the  fees  imder 
the  Existing  Sub-Advisory  agreement 
and,  in  addition,  will  be  in  accordance 
with  the  fee  break  points  established  in 
the  New  Sub- Advisory  Agreement  for 
the  benefit  of  shareholders  (after  waiver 
by  the  Adviser  of  its  portion  of  the  fe^ 
and  will  not  be  subject  to  the  fee 
waivers  of  the  Existing  Sub-Advisory 
Agreement. 

Applicants'  Legal  Analysis 

1.  Applicants  request  an  order 
pursuant  to  section  6(c),  exempting 
them  from  section  15(a)  of  the  Act,  to 
the  extent  necessary  (i)  to  permit  the 
implementation  during  the  Interim 
Period,  without  prior  shareholder 
approval,  of  the  New  Sub- Advisory 
Agreement  and  (ii)  to  permit  CF  to 
receive  from  the  Adviser  upon  approval 
by  the  Portfolio's  shareholders  any  and 
all  fees  earned  under  the  New  Sub- 
Advisory  Agreement  implemented 
during  the  Interim  Period. 

2.  Action  15(a)  of  the  Act  prohibits 
an  investment  adviser  from  providing 
investment  advisory  services  to  an 
investment  company  except  under  a 
written  contract  that  has  been  approved 
by  a  majority  of  the  voting  seciuities  of 
the  investment  company.  Section  15(a) 
further  requires  that  the  written  contract 
provide  for  automatic  termination  in  the 
event  of  its  assignment.  Section  2(a)(4) 
of  the  Act  defines  "assignment"  to 
include  any  direct  or  indirect  transfer  of 
a  contract  by  the  assignor  or  of  a 
controlling  block  of  the  assignor's 
niit«twnfiing  voting  securities  by  a 
secimty  holder  of  the  assignor.  Section 
2(a)(9)  of  the  Act  defines  "control"  as 
the  power  to  exercise  a  controlling 
influence  ovor  the  management  or 
pohcies  of  a  company.  Upon 
consummation  of  the  Merger,  CF  will 
become  a  wholly-owned  subsidiary  of 
UAM.  AppUcants  state  that  the  Mergw 
therefore  will  result  in  an  "assignment" 
of  the  Existing  Sub- Advisory  Agreement 
within  the  meaning  of  section  2(a)(4), 
terminating  such  agreement  acctwding 
to  its  terms. 

3.  Rule  15a— 4  provides,  in  relevant 
part,  that  if  an  investment  adviser's 
investment  advisory  contract  with  an 
investment  company  is  terminated  by 
assignment,  the  adviser  may  continue  to 
act  as  such  for  120  days  at  the  previoiis 
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compensation  rate  if  a  new  contract  is 
approved  by  the  board  of  directors  of 
the  investment  company  and  if  neither 
the  investment  adviser  nor  a  controUing 
person  thereof  directly  or  indirectly 
receives  money  or  other  benefit  in 
connection  with  the  assignment. 
Applicants  cannot  rely  on  rule  lSft-4 
because  of  the  benefits  to  the  CF 
shareholders  arising  from  the  Merger. 

4.  Applicants  state  that  a  proxy 
solicitation  to  the  shareholders  of  the 
Fund  is  a  cotnpUcated  and  time 
consuming  task.  The  task  will  include 
the  preparation,  clearance,  and  mailing 
of  proxy  materials,  and  the  solicitation 
efforts  required  to  obtain  the  requisite 
votes.  Because  of  the  complexity  of  the 
proxy  solicitation  and  the  imposition  of 
a  confidentiality  requirement  that 
prevented  CF  firom  contacting  the  Fimd 
and  the  AdViser  in  advance  of  the 
Merger,  applicants  state  that  it  was  not 
possible  for  the  Fund  to  obteiin 
shareholder  approval  of  the  New  Sub- 
Advisory  Agreement  in  accordance  with 
section  15(a)  of  the  Act  prior  to  the 
Effective  Date. 

5.  Applicants  submit  that  the 
requested  relief  would  permit  CF  to 
provide  continuity  of  investment 
management  to  the  Portfolio  dxuing  the 
Interim  Period  without  a  disruption  of 
advisory  services.  In  addition,  the 
requested  r^ef  would  also  preserve  the 
profitabihty  of  CF  during  the  Interim 
Period  by  ensuring  that  investment 
advisory  fee$  will  continue  to  accrue  to 
it  from  the  Portfolio,  subject  to 
shareholder  approval.  These  fees  are  an 
important  pArt  of  CF's  total  revenue  and 
are  important  to  maintaining  its  ability 
to  provide  services  to  the  Portfolio. 

6.  Section  6(c)  of  the  Act  provides  that 
the  SEC  may  exempt  any  person, 
seouity,  or  transaction  from  any 
provision  of  the  Act,  if  and  to  the  extent 
that  such  exemption  is  necessary  or 
appropriate  In  die  pubic  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act.  For  the  reasons  stated  above, 
applicants  believe  that  the  requested 
relief  meets  this  standard. 

Applicants'  Conditions 

Applicant!  agree  as  conditions  to  the 
issuance  of  the  exemptive  order 
requested  by  this  application  that: 

1 .  Tlie  New  Sub- Advisory  Agreement 
will  have  the  same  terms  and  conditions 
as  the  Existiag  Sub-Advisory 
Agreement,  except  for  the  effective  and 
termination  dates,  the  introduction  of 
fee  break  posits  and  the  elimination  of 
a  provision  providing  for  fee  waivers  by 
CF  when  the  Portfolio  was  in  a  start-up 
mode. 


2.  Fees  earned  by  CF  and  paid  by  the 
Adviser  during  the  Interim  Period  in 
accordance  with  the  New  Sub-Advisory 
Agreement  will  be  maintained  in  an 
interest-bearing  escrow  accoimt,  and 
amounts  in  the  account  (including 
interest  earned  on  such  amounts)  will 
be  paid  to  CF  only  after  the  requisite 
shareholder  approval  is  obtained,  or  in 
the  event  such  approval  is  not  obtained, 
to  the  Portfolio. 

3.  The  Fund  will  hold  a  meeting  of  its 
shareholders  to  vote  on  the  approval  of 
the  New  Sub- Advisory  Agreement  on  or 
before  the  120th  day  following  the 
termination  of  the  Existing  Sub- 
AdAdsory  Agreement  on  the  Effective 
Date  (but  in  no  event  later  than 
December  31, 1996). 

4.  CF  and/or  UAM  wiU  pay  the  costs 
of  preparing  and  filing  this  application. 
CF  and/or  UAM  will  pay  the  costs 
relating  to  the  solicitation  of  the  Fund 
shareholder  approval,  to  the  extent  such 
costs  relate  to  approval  of  the  New  Sub- 
Advisory  Agreement  necessitated  by  the 
Merger. 

5.  CF  will  take  all  appropriate  actions 
to  ensure  that  the  scope  and  quality  of 
advisory  and  other  services  provided  to 
the  Portfolio  under  the  New  Sub- 
Advisory  Agreement  will  be  at  least 
equivalent,  in  the  judgment  of  the 
Fund's  Board,  including  a  majority  of 
the  Independent  E)irectors,  to  the  scope 
and  quality  of  services  previously 
provided.  In  the  event  of  any  material 
chai^  in  personnel  providing  services 
pursuant  to  the  New  Sub-Advisory 
Agreement  caused  by  the  Merger,  CF 
will  apprise  and  consult  with  the  Board 
of  the  Fund  to  assure  that  the  Board, 
including  a  majority  of  the  Independent 
Directors  members,  is  satisfied  that  the 
services  provided  by  CF  will  not  be 
diminished  in  scope  or  quality. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Mai-garat  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  96-23120  Filed  9-10-96;  8:45  am] 
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[Inveslmant  Company  Act  Rel.  No.  22197; 
812-10312} 

Lincoln  National  international  Fund, 
Inc.,  et  al.;  Notice  of  Application 

September  4, 1996. 

AGENCY:  Seciuities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

exemption  imder  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCAMTS:  Lincoln  National 
International  Fimd,  Inc.  (the  "Fimd"), 


Lincoln  Investment  Management,  Inc. 
(the  "Adviser"),  and  Clay  Finlay  Inc. 

("CF"). 

RELEVANT  ACT  SECTKMS:  Order  requested 
under  section  6(c)  of  the  Act  for  an 
exemption  from  section  15(a)  of  the  Act 
SUMMARY  OF  APPUCAT10N:  The  order 
would  permit  the  implementation, 
without  shareholder  approval,  of  a  new 
sub-advisory  contract  for  a  period  of  up 
to  120  days  following  the  date  of  the 
change  in  control  of  CF,  a  sub-adviser  to 
the  Fimd  (but  in  no  event  later  than 
December  31, 1996).  The  order  also 
would  permit  CF  to  receive  from  the 
Fimd  fees  earned  under  the  new  sub- 
advisory  contract  following  approval  by 
the  Fund's  shareholders. 
FILINQ  DATE:  The  application  was  filed 
on  August  22. 1996.  Applicants  have 
agreed  to  file  and  amendment  during 
the  notice  period,  the  substance  of 
which  is  included  in  this  notice. 
HEARING  OR  NOTIFICATKM  OF  HEARING:  An 
order  granting  the  application  wall  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
September  30, 1996  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit, 
or,  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  natiue 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Stieet,  NW.,  Washington.  DC  20549. 
Applicants:  the  Fund  and  the  Adviser. 
1300  South  Clinton  Street.  Fort  Wayne, 
Indiana  46803:  and  CF,  200  Park 
Avenue,  New  York,  New  York  10166. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mjirianne  H.  Khawly.  Staff  Attorney,  at 
(202)  942-0562,  or  Alison  E.  Baur, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulations). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  Hie  complete  application  is 
available  for  a  fee  at  the  SEC's  Public 
Reference  Branch. 

Applicants'  Representations 

1.  The  Fimd  is  an  open-end, 
management  investment  company 
registered  under  the  Act.  The  Adviser, 
a  registered  investment  adviser  under 
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the  Investment  Advisers  Act  of  1940 
(the  "Advisers  Act"),  serves  as  the 
investment  adviser  to  the  Fund 
pursuant  to  an  advisory  agreement  with 
the  Fimd.  CF,  also  a  registered 
investment  adviser  under  the  Advisers 
Act,  provides  sub-advisory  services  to 
the  Fund  pursuant  to  a  sub-advisory 
agreement  (the  "Existing  Sub- Advisory 
Agreement")  among  CF,  the  Adviser, 
and  the  Fimd. 

2.  On  July  17, 1996,  CF  and  United 
Asset  Managem«it  ("UAM")  entered 
into  an  agreement  pursuant  to  which  a 
wholly  owned  subsidiary  of  UAM  will 
be  merged  with  and  into  CF  (the 
Merger"),  with  CF  to  be  the  survivor  and 
a  wholly-owned  subsidiary  of  UAM. 
Pursuant  to  the  Merger,  shares  of  CF's 
common  stock  will  be  exchanged  for 
shares  of  UAM's  common  stock. 

3.  The  parties  to  the  Merger  anticipate 
that  the  Merger  will  be  consummated  by 
August  29. 1996  (the  "Effective  Date"). 
Upon  consiunmation  of  the  Merger, 
100%  of  the  outstanding  voting 
securities  of  CF  will  be  owned  by  UAM 
and  CF  will  become  a  wholly-owned 
subsidiary  of  UAM.  Thus,  the  Merger 
will  result  in  a  change  of  control  of  CF. 
Accordingly,  the  change  of  control  will 
result  in  the  assignment  of  the  Existing 
Sub- Advisory  Agreement  and  the 
termination  of  such  agreement 
according  to  its  terms. 

4.  Applicants  seek  an  exemption  to 
permit  the  implementation,  without 
shareholder  approval,  of  a  new  sub- 
advisory  agreement  (the  "New  Sub- 
Advisory  Agreement")  to  be  entered 
into  by  the  Fund,  the  Adviser,  and  CF. 
The  requested  exemption  would  cover 
an  interim  period  of  not  more  than  120 
days  (the  "Interim  Period")  beginning 
on  the  Effective  Date  and  continuing 
through  the  date  the  new  sub-advisory 
agreement  is  approved  or  disapproved 
by  the  Fund's  shareholders  (but  in  no 
event  later  than  December  31, 1996). 
During  the  Interim  period,  that  portion 
of  the  advisory  fees  paid  by  the  Adviser 
to  CF  for  sub-advisory  services  would  be 
paid  into  an  escrow  account. 

5.  The  New  Sub- Advisory  Agreement 
is  identical  to  the  Existing  Sub-Advisory 
Agreement,  except  for  the  effective  date 
and  escrow  provisions.  The  fee  levels 
for  sub-advisory  services  will  remain 
the  same  as  in  die  Existing  Sub- 
Advisory  Agreement. 

6.  In  accordance  with  section  15(c)  of 
the  Act,'  the  board  of  directors  (the 


'  Section  lS(c)  provides,  in  relevant  part,  that  it 
shall  be  unlawful  for  any  registered  investment 
company  to  enter  into  an  investment  advisory 
contract  unless  the  temis  of  such  contract  have  been 
approved  by  the  vote  of  a  majority  of  directors,  who 
are  not  parties  to  such  contract  or  interested 
persons  of  any  such  party,  cast  in  person  at  a 


"Board")  of  the  Fund  met  on  August  13, 
1996  and  determined  that  the  New  Suh- 
Advisory  Agreement  would  be  in  the 
best  interests  of  the  Fund  and  its 
shareholders.  At  this  meeting,  the 
Board,  including  a  majority  of  the 
disinterested  directors  (the 
"Independent  Directors"),  voted  to 
approve  the  New  Sub-Advisory 
Agreement. 

7.  Applicants  propose  to  enter  into  an 
escrow  arrangement  that  would  provide 
that:  (a)  the  fees  payable  to  CF  during 
the  Interim  Period  imder  the  New  Sub- 
Advisory  Agreement  would  be  paid  into 
an  interest-bearing  escrow  account 
maintained  by  an  escrow  agent;  (b)  the 
amounts  in  the  escrow  account 
(including  interest  earned  on  such  paid 
fees)  would  be  paid  to  CF  only  upon 
approval  of  the  Fund's  shareholders  of 
the  New  Sub-Advisory  Agreement  or,  in 
the  absence  of  such  approval,  to  the 
Fund;  and  (c)  the  escrow  agent  would 
release  the  monies  to  CF  only  upon 
approval  of  the  New  Sub-Advisory 
Agreement  by  the  Fund's  shareholders 
in  accordance  with  section  15  of  the  Act 
or  to  the  Fund  if  the  Interim  Period  has 
ended  and  the  New  Sub-Advisory 
Agreement  has  not  received  the 
requisite  shareholder  approval.  Before 
any  such  release  is  made,  the  Board 
would  be  notified. 

Applicant's  Legal  Analysis 

1.  Applicants  request  an  order 
pursuant  to  section  6(c),  exempting 
them  from  section  15(a)  of  the  Act,  to 
the  extent  necessary  (i)  to  permit  the 
implementation  during  the  Interim 
Period,  without  prior  shareholder 
approval,  of  the  New  Sub-Advisory 
Agreement  and  (ii)  to  permit  CF  to 
receive  from  the  Adviser  upon  approval 
by  the  Fund's  shareholders  any  and  all 
fees  earned  under  the  New  Sub- 
Advisory  Agreement  implemented  ' 
during  the  Interim  Period. 

2.  S^ion  15(a)  of  the  Act  prohibits 
an  investment  adviser  from  providing 
investment  advisory  services  to  an 
investment  company  except  imder  a 
written  contract  that  has  been  approved 
by  a  majority  of  the  securities  of  the 
investment  company.  Section  15(a) 
further  requires  that  the  written  contract 
provide  for  automatic  termination  in  the 
event  of  its  assignment.  Section  2(a)(4) 
of  the  Act  defines  "assignment"  to 
include  any  direct  or  indirect  transfer  of 
a  contract  by  the  assignor  or  of  a 
controlling  block  of  the  assignor's 
outstanding  voting  securities  by  a 
security  holder  of  the  assignor.  Section 
2(a)(9)  of  the  Act  defines  "control"  as 


meeting  called  for  the  purpose  of  voting  on  such 
approval. 


the  power  to  exercise  a  controlUng 
influence  over  the  management  or 
poUdes  of  a  company.  Upon 
consummation  of  the  Merger,  CF  will 
become  a  wholly-owned  subsidiary  of  . 
UAM.  Applicants  state  that  the  Merger 
therefore  will  result  in  an  "assignment" 
of  the  Existing  Sub- Advisory  Agreement 
within  the  meaning  of  section  2(a)(4l, 
terminating  such  agreement  according 
to  its  terms. 

3.  Rule  15a-4  provides,  in  relevant 
part,  that  if  an  investment  adviser's 
investment  advisory  OHitract  with  an 
investment  company  is  terminated  by 
assignment,  the  adviser  may  continue  to 
act  as  such  for  120  days  at  the  previous 
compensation  rate  if  a  new  contract  is 
approved  by  the  board  of  directors'of 
the  investment  company  and  if  neither 
the  investment  adviser  nor  a  Controlling 
person  thereof  directly  or  indirectly 
receives  money  or  other  benefit  in 
connection  with  the  assigmnent. 
Applicants  cannot  rely  on  rule  158-4 
because  of  the  benefits  to  the  CF 
shareholders  arising  from  the  Merger. 

4.  Applicants  state  that  a  proxy 
soUcitaUon  to  the  shareholders  of  the 
Fund  is  a  complicated  and  time 
consuming  task.  The  task  will  include 
the  preparation,  clearance,  and  mailing 
of  proxy  materials,  and  the  solicitation 
efforts  required  to  obtain  the  requisite 
votes.  Because  of  the  complexity  of  the 
proxy  solicitation  and  the  imposition  of 
the  confidentiality  requirement  that 
prevented  CF  from  contacting  the  Fund 
and  the  Adviser  in  advance  of  the 
Merger,  applicants  state  that  it  was  not 
possible  for  the  Fimd  to  obtain 
shareholder  approval  of  the  New-Sub 
Advisory  Agreement  in  accordance  with 
section  15(a)  of  the  Act  prior  to  the 
Effective  Date. 

5.  Applicants  submit  diat  the 
requested  relief  would  permit  CF  to 
provide  continuity  of  investment 
management  to  the  PortfoHo  during  the 
Interim  Period  without  a  disruption  of 
advisory  services.  In  addition,  the 
requested  relief  would  also  preserve  the 
profitability  of  CF  during  the  Interim 
Period  by  ensuring  that  investment 
advisory  fees  will  continue  to  accrue  to 
it  from  the  Portfolio,  subject  to 
shareholder  approval.  These  fees  are  an 
important  part  of  CF's  total  revenue  and 
are  important  to  maintaining  its  ability 
to  provide  services  to  the  Portfolios. 

6.  Section  6(c)  of  the  Act  provides  that 
the  SEC  may  exempt  any  person, 
security,  or  transaction  fivm  any 
provision  of  the  Act,  if  and  to  the  extent 
that  such  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  feirly 
intended  by  the  policy  and  provisions  of 
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the  Act.  For  the  reasons  stated  above, 
applicants  fwlieve  that  the  requested 
relief  meet4  this  standard. 

Applicants^  Conditions 

Applicants  agree  as  conditions  to  the 
issuance  of  the  exemptive  order 
requested  t^  this  application  that: 

1.  The  New  Sub- Advisory  Agreement 
will  have  the  same  terms  and  conditions 
as  the  Existing  Sub-Advisory 
Agreement,  except  for  the  effective  and 
termination  dates. 

2.  Fees  eqmed  by  CF  and  paid  by  the 
Fimd  during  the  Interim  Period  in 
accordance  with  the  New  Sub-Advisory 
Agreement  ^ill  be  maintained  in  an 
interest-beaHng  escrow  account,  and 
amounts  in  the  account  (including 
interest  earned  on  such  amounts)  will 
be  paid  to  (JF  only  after  the  requisite 
shareholder  approval  is  obtained,  or  in 
the  event  such  approval  is  not  obtained, 
to  the  Fund, 

3.  The  Fuhd  will  hold  a  meeting  of  its 
shareholders  to  vote  on  the  approval  of 
the  New  Sub-Advisory  Agreement  on  or 
before  the  IgOth  day  following  the 
termination  of  the  Existing  Sub- 
Advisory  Agreement  on  the  Effective 
Date  (but  injno  event  later  than 
Decembers!.  1996). 

4.  CF  and/or  UAM  will  pay  the  costs 
of  preparind  and  filing  this  application.* 
CF  and/or  UAM  will  pay  the  costs 
relating  to  the  solicitation  of  the  Fund 
shareholder  approval,  to  the  extent  such 
costs  relate  to  approval  of  the  New  Sub- 
Advisory  Agreement  necessitated  by  the 
Merger. 

5.  CF  will  take  all  appropriate  actions 
to  ensure  thtt  the  scope  and  quality  of 
advisory  and  other  services  provided  to 
the  Fund  un(der  the  New  Sub- Advisory 
Agreement  ^11  be  at  least  equivalent,  in 
the  judgment  of  the  Fimd's  Board, 
including  a  majority  of  the  Independent 
Directors,  ta  the  scope  and  quality  of 
services  previously  provided.  In  the 
event  of  any{  material  change  in 
personnel  phjviding  services  pursuant 
to  the  New  Sub-Advisory  Agreement 
caused  by  the  Merger,  CF  will  apprise 
and  consult  with  the  Board  of  the  Fund 
to  assure  th^  the  Board,  including  a 
majority  of  the  Independent  Directors 
memkiers,  is  satisfied  that  the  services 
provided  bylCF  will  not  be  diminished 
in  scope  or  quality. 

For  the  SEQ  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  96-2&12I  Filed  9-10-86;  8:45  am] 
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[ReHsna  Na  94-87633;  Rto  No.  8R-C80E- 
96-98] 

Set^R«gulatory  Organizations;  Order 
Approving  a  Proposed  Rule  Change  t>y 
tite  Chicago  Board  Options  Exchange, 
Incorporated  Relating  to  the 
Deactivation  of  RAES  During  Unusual 
Market  Activity 

September  4, 1996. 

I.  Introduction 

On  Jtme  12, 1996,  the  Chicago  Board 
Options  Exchange,  Incorporated 
("CBOT"  or  "Exchange")  filed  a 
proposed  rule  change  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission"),  pursuant  to 
Section  19(b)(1)  of  the  Seciuities 
Exchange  Act  of  1934  ("Act")  ^  and  Rule 
19b— 4  thereunder,*  to  allow  the 
interruption  of  the  Exchange's  Retail 
Automatic  Execution  System  ("RAES") 
due  to  unusual  market  activity.  The 
proposed  rule  change  was  published  for 
comment  and  appeared  in  the  Federal 
Register  on  July  3, 1996.'  No  comments 
were  received  regarding  the  proposal. 
This  order  approves  the  Exchange's 
proposal. 

n.  Description  of  the  Proposal 

The  Exchange  proposes  to  add  a  new 
paragraph  (e)  to  CBOE  Rule  6.6  that  will 
authorize  Order  Book  Officials 
("CfflOs")  and,  in  the  case  of  options 
traded  at  Designated  Primary  Market 
Maker  ("DPM")  stations.  Post  Directors 
to  deactivate  RAES  for  a  period  not  to 
exceed  five  minutes  in  specified  classes 
of  options  traded  at  the  posts  where 
such  persons  are  stationed  when  in  their 
judgement  such  action  is  warranted  by 
an  influx  of  orders  or  other  unusual 
market  conditions  in  such  options  or 
their  underlying  securities  and  the  OBO 
or  Post  Director  determines  that  such 
action  is  appropriate  in  the  interests  of 
maintaining  a  fair  and  orderly  market. 
Whenever  such  action  is  taken,  notice 
thereof  shall  immediately  be  given  to 
two  Floor  Officials  who  may  continue 
the  deactivation  of  RAES,  provided  that 
the  necessary  conditions  provided  for  in 
Rule  6.6  have  been  met^ 


•  15  U.S.C  78«(b)(l). 

» 17  CFR  240.19b-^. 

'  See  Securitias  Exchaoge  Act  Release  No.  37364 
(June  25. 1996).  61  PR  34911. 

'*  The  Exchange  represents  that  two  Floor  ORkials 
will  promptly  exercise  their  authority  under  Rule 
6.6  once  notified  of  the  RAES  deoctivation  by  the 
OBO  or  Post  Director.  The  prop>08al  also  provides 
that  the  two  Ploor  OfRcials  will  make  all  hirther 
determinations  pursuant  to  Rule  6.6  regarding  the 
particular  options  class  once  they  arrive  at  the 
particular  trading  post,  but  until  such  time  the  OBO 
or  Post  Director  can  reactivate  RAES  If  they 
determine  such  action  is  in  the  interest  of  a  fiiir  and 
orderly  market.  Telephone  conversation  between 


The  Exchange  believes  that  this 
proposed  rule  change  should  allow  a 
more  immediate  response  to  temporary 
order  imbalances  related  to  market 
disruptions  in  stocks  that  underlie 
options  traded  on  CBOE  caused  by 
certain  events,  such  as  significant  news 
announcements.  The  Exchange  believes 
that  in  these  situations  stock  prices  may 
move  sharply,  and  Exchange  market- 
makers  may  not  have  time  to  adjust 
their  options  quotes  in  the  numerous 
series  of  options  that  overUe  these 
stocks.  The  Exchange  notes  that  this    ' 
may  result  in  published  options  quotes 
that  do  not  reflect  current  stock  prices. 
Because  orders  sent  to  RAES  are 
executed  automatically  at  published 
quotations,  the  Exchange  believes  that 
customers  may  receive  executions  at 
stale  prices,  which  may  be  more 
favorable,  or  less  favorable,  than  fair 
market  price. 

Exchange  Rule  6.6  currently 
authorizes  two  Floor  Officials  to 
respond  to  this  situation  by  declaring 
the  market  in  particular  classes  of 
options  to  be  "fast,"  and  then  turning 
off  RAES  (and  taking  other  action)  imtil 
there  has  been  time  for  prices  to  be 
adjusted.  The  Exchange  believes  that 
because  of  the  speed  with  which 
computerized  order  routing  systems  can 
direct  orders  to  RAES,  and  because 
RAES  itself  provides  for  instantaneous 
automatic  executions,  there  can  be  a 
significant  number  of  executions  at 
prices  that  do  not  reflect  the  current 
state  of  the  market  diuing  the  several 
minutes  that  it  could  take  for  two  Floor 
Officials  to  declare  a  fast  market.  The 
Exchange  believes  that  by  authorisdng 
OBOs  and  Post  Directors  to  turn  off 
RAES  for  up  to  five  minutes  during 
unusual  market  activity,  the  response 
time  to  such  a  situation  will  be 
considerably  shortened,  and  the  number 
of  executions  at  inaccurate  prices 
should  be  reduced  accordingly. 
Currently,  Post  Directors  or  OBOs  are 
authorized  to  suspend  trading  in 
specific  classes  of  options  for  up  to  five 
minutes  when  there  is  a  trading  halt  of 
suspension  of  trading  in  the  imderlying 
security  in  the  primary  market  pursuant 
to  CBOE  Rule  6.3.  The  Exchange  notes 
that  the  OBOs  and  Post  Directors,  in 
those  situations,  are  able  to  deal  quickly 
and  on  an  interim  basis  when  an 
immediate  response  is  necessary, 
pending  further  consideration  of  the 
matter  by  two  Floor  Officials. 

The  Exchange  anticipates  that  in  most 
instances  where  RAES  is  deactivated  by 


Michael  Meyer,  Schiff  Hardin  ft  Waite,  and  John 
Ayanian.  Attorney,  Office  of  Market  Supervision, 
Division  of  Market  Regulation,  Commission,  on 
August  27, 1996. 
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an  OBO  or  Post  Director,  the  period  of  - 
time  when  RAES  is  unavailable  should 
be  very  brief,  lasting  fewer  than  five 
minutes.  Even  then,  orders  will   ,..: 
continue  to  be  delivered  to  the  trading 
crowd  via  the  Exchange's  electronic 
order  routing  system  ("ORS")  and  the 
trading  crowd  will  remain  obligated  to 
fill  customer  orders  in  accordance  with 
Exchange  rules,  including  the  firm 
quote  rule.'  Accordingly,  orders  that 
would  have  been  routed  to  RAES  will  be 
automatically  re-routed  to  a  Public 
Automated  Routing  System  ("PAR") 
workstation,"  a  floor  broker  printer  in 
the  trading  crowd,  or  to  the  appropriate 
member  firm  booth,  where  they  can  be 
immediately  executed  at  the  then 
current  price. 

Members  will  be  notified  of  any 
deactivation  of  RAES  in  particular 
classes  of  options  by  an  OBO  or  a  Post 
Director  pursuant  to  proposed  Rule 
6.6(e)  by  means  of  a  message  that  is 
printed  to  each  trading  post  on  the  floor 
and  is  transmitted  to  terminals 
throughout  the  floor  over  the  Exchange's 
TextNet  system. 

m.  Commission  Finding  and 
Concluaions 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the    . 
requirements  of  S«:tion  6(b)(5)  of  the 
Act.'  Specifically,  the  Commission  finds 
that  the  Exchange's  proposal  strikes  a 
reasonable  balance  between  the 
Commission's  mandates  imder  Section 
6(b)(5)  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  while  protecting  investors  and 
the  public  interest. 

The  Commission  believes  that  the 
proposed  rule  change  is  reasonable  in 
that  it  provides  Post  Directors  and  OBOs 
the  limited  authority  to  suspend  RAES 
for  no  more  than  five  minutes  in  a 
particular  options  classes  during 
unusual  market  conditions.  The 
Commission  believes  that  Post  Directors 


'The  finn  quote  rule,  which  obligates  the  trading 
crowd  to  fill  public  orders  for  up  to  10  contracts 
at  published  quotes,  remains  in  effect  unless 
suspended  by  two  Floor  Officials  acting  under  Rule 
6.6(b)  in  the  event  of  a  but  market.  The  proposed 
rule  change  would  not  authorize  an  OBO  or  DPM 
to  declare  a  fast  market  or  suspend  the  firm  quote 
rule. 

■  A  PAR  workstation  is  an  automated,  computer- 
based  workstation  that  provides  users  with  the 
ability  to  execute  trades,  transmit  trade  reports,  and 
enter  other  data  and  commands  at  the  touch  of  a 
screen,  thereby  eliminating  the  delay  inherent  in  a 
keyboard-based  system. 

'  15  U.S.C  78f(bK5). 


and  OBOs  are  appropriate  parties,  to 
exercise  this  limited  authority,  in  part, 
because  of  (1)  their  knowledge  of 
assigned  options  classes,  (2)  their  close 
proximity  with  the  trading  crowd,  and 
(3)  their  clearly  defined  administrative 
role  with  the  Exchange.  Accordingly, 
the  Commission  believes  that  Post 
Directors  and  OBOs  should  be  able  to 
initially  assess  market  conditions  and 
deactivate  RAES  for  this  limited  period, 
thereby  reducing  the  potential  for  orders 
being  executed  at  inaccurate  prices  until 
Floor  Officials  can  further  assess  the 
market  conditions.  The  Commission 
notes  that  the  standard  for  OBOs  and 
Post  Directors  to  deactivate  RAES  is  the 
same  standard  used  by  Floor  Officials  to 
declare  a  fast  market,  which  in  turn, 
authorizes  Floor  Officials  to  deactivate 
RAES  if  they  determine  that  such  action 
is  in  the  interest  of  maintaining  a  fair 
and  orderly  market. 

The  Commission  notes  that  two  Floor 
Officials,  once  immediately  notified  by 
the  OBO  or  the  Post  Director  of  the 
RAES  deactivation,  must  promptly 
determine  whether  to  (1)  immediately 
reactivate  RAES  pursuant  to  Rule  6.6(c); 
or  (2)  declare  a  fast  market  pursuant  to 
Rule  6.6(b)  in  order  to  continue  the 
deactivation  of  RAES  for  that  particular 
options  class."  Under  no  circumstances, 
can  the  deactivation  of  RAES  continue 
for  more  than  five  minutes,  unless  two 
Floor  Officials  declare  a  fast  market 
pursuant  to  Rule  6.6(b).» 

Additionally,  the  Commission 
believes  that  the  proposed  rule  change 
is  reasonable  because  during  this 
limited  five-minute  period  when  RAES 
is  deactivated  by  the  Post  Director  or 
OBO,  orders  that  woidd  have  been 
routed  to  RAES  will  be  automatically  re- 
routed to  a  PAR  workstation,  a  floor 
broker  printer  in  the  trading  crowd,  or 
to  the  appropriate  member  firm  booth, 
where  they  can  be  immediately 
executed  at  the  then  current  price. 
Accordingly,  the  Commission  believes 
that  the  Ebcchange's  electronic  ORS 
should  provide  small  investors  an 
efficient  and  effective  method  for  order 
execution  in  circumstances  where  RAES 
is  turned  off  pursuant  to  this  proposed 
rule  change. 


"The  Commission  understands  that  if  two  Floor 
Officials  declare  a  fast  market,  they  have  the 
authority  to,  among  other  things,  continue  the 
deactivation  of  RAES,  suspend  the  firm  quote 
requirement  of  Rule  8.Sl(a),  or  take  such  other 
actions  as  are  deemed  necessary  in  the  interest  of 
maintaining  a  bir  and  orderly  market.  See  CBOE 
Rule  6.6(b). 

■The  Commission  notes  that  the  five-minute 
period  is  an  absolute  time  limit  imposed  by  the 
Exchange  on  Post  Director  and  OBO  directed  RAES 
deactivations.  Accordingly,  the  Commission 
expects  that  in  most  situations,  two  Floor  Officials 
should  be  able  to  exercise  their  authority  under 
Rule  6.6  before  the  five-minute  period  has  expired. 


The  Commission  expects  that  such 
authority  as  proposed  herein,  will  only 
be  exercised  when  unusual  market 
conditions  exist,  and  for  the  shortest 
time  possible.  As  a  general  matter,  the 
commission  prefers  that  automated 
systems  such  as  RAES  remain 
operational  at  all  times.  While  extiem# 
circumstances  may  call  for  the 
deactivation  of  the  system,  it  should 
only  be  done  when  absolutely 
necessary. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.^o  that  the 
proposed  rule  change  (File  No.  SR- 
CBOE-96-36)  is  approved. 

For  tiie  Cortunission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarUnd. 
Deputy  Secretary. 
(FR  Doc.  96-23123  Filed  9-10-^6:  8:45  am) 

BILUNQ  COOC  W1«-ei-M 


[Release  No.  34-37640;  File  No.  SR-PhU- 
96-14] 

Self-Reguiatory  Organizations;  Notice 
of  Rling  of  Proposed  Rule  Change  by 
the  Philadelphia  Stock  Exchange,  Inc. 
Relating  to  the  Universal  Trading 
System's  Morning  Session 

September  4, 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  788(b)(1).  noUce  is 
hereby  given  that  on  April  29, 1996,  the 
Philadelphia  Stock  Exchange,  Inc. 
("Phlx"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
ni  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  On  July  26. 1996.  the 
Exchange  submitted  to  the  Commission 
Amendment  No.  1  to  the  proposed  rule 
change.*  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx,  pursuant  to  Rute  19b-4  of 
the  Act,  proposes  to  implement  a  daily 
pre-opening  order  matching  session 


>»  15  U.S.C.  788(b)(2). 

"17  CFR  200.3»-3(a)(12). 

>  See  letter  from  Gerald  D.  O'Connell.  Senior  Vice 
President,  Market  Regulation  and  Trading. 
Operations.  Phlx,  to  Jennifer  Choi.  Division  of 
Market  Regulation.  SEC,  dated  July  26, 1996.  The 
Exchange  clarifies  that  it  does  not  propose  to  trade 
Nasdaq  securities  through  the  Universal  Trading 
System  ("UTS")  without  a  computer-to-camputer 
interface  to  tt>e  National  Association  of  Securities 
Dealers  for  reporting  purpoaaa. 


47994 


Federal  Register  /  Vol.  61.  No.  177  /  Wednesday,  September  11,  1996  /  Notices 


("MorninglSession"  or  "session")  for 
the  execution  of  large-sized  stock  orders 
on  a  volunie  weigtited  average  price 
("VWAP")  basis  on  its  equity  floor.  The 
VWAP  shall  be  derived  from 
transactions  executed  during  the  trading 
d^y  and  reported  to  the  appropriate 
reporting  authority.  The  Morning 
Session  ha$  been  designed  to  provide 
institutiontl  investors  with  the  means  to 
execute  large-sized  stock  orders  in 
Exchange  securities  ancHiymously  and  at 
fair  market  prices  approximately  15 
minutes  prior  to  the  opening  of  the 
"regular  trading  session"  (i.e.,  9:30 
A.M.-4:00  P.M.  (ET)).  The  price  of 
Morning  Session  transactions  will  be 
determined  at  approximately  4:15  P.M. 
(ET).  At  th^  time,  the  Excliange  shall 
assign  the  Applicable  VWAP  and  report 
each  such  trade  to  the  appropriate 
reporting  authority,  the  Coasolidated 
Tape  or  othjer,  as  VWAP  trades. 

The  receipt  and  matching  of  orders  for 
the  Morning  Session  will  be  handled 
electronically  through  the  Exchange's 
Universal  Trading  System  ("UTS"  or 
"System").  .The  UTS  is  a  system  that 
was  devised  for  facilitating  the 
operational  aspects  of  the  Morning. 
Session.      I 

Each  of  tee  approximately  2,500 
equity  securities  currently  available  for 
trading  on  the  Exchange,  both  listed  and 
traded  pursuant  to  Unlisted  Trading 
Privileges  (tUTP")  (including  over-the- 
counter  securities)  will  be  eligible  for 
the  Morning  Session. 

The  present  proposal  consists  of 
changes  to  existing  Exchange  rules  to 
accommodate  the  Morning  Session  and 
the  adoptioti  of  a  new  rule  applicable 
solely  to  th^  Morning  Session.  Rule 
237 — UTS  Morning  Session.  In  addition. 
Rule  101  is  proposed  to  be  amended  to 
add  the  Morning  Session  as  an 
exception  t^  regular  trading  hours.  ^ 

Proposed  Rule  237  is  organized  as 
follows:  an  introductory  paragraph, 
followed  by  paragraphs:  (a)  explaining 
reporting;  (b)  defining  the  UTS;  (c) 
governing  who  the  participants  are;  (d) 
explaining  ^rder  entry;  (e)  specifying 
order  priority;  (f)  defining  the  VWAP; 
(g)  govemii^  short  sales  in  the  UTS;  (h) 
concerning  disputes;  (i)  containing 
provisions  eelating  to  limitation  of 
liability;  an^  (j)  pertaining  to  trading 
halts.  I 

UTS  trades  will  be  subject  to 
transaction  fees  as  established  in  the 
Exchange's  lee  schedule. 


''The  Exchange  also  proposes  several  minor 
amendments  ta  Rule  tOl.  including  placing  A.M. 
and  P.M.'in  capital  tetters,  adding  a  heading  to  each 
commentary .  a^d  deleting  reference  to -two  specific 
index  options. 


The  Universal  Trading  System 

The  UTS  will  operate  as  a  separate 
Exchange  system  made  available  to  Phlx 
member  organizations  and  their  non- 
member  customers  for  the  purpose  of 
participating  in  the  Morning  Session. 
UTS  will  link  off-floor  and  on-floor 
computer  terminals  to  an  Exchange 
commimications  base  unit.  UTS  access 
is  accomplished  through  dial-up  into 
the  UTS  system,  utilizing  software 
provided  to  users  and  a  log-on 
procedure  dependent  upon  whether  the 
user  is  accessing  UTS  through  a 
personal  computer  or  main-frame 
system. 

The  UTS  base  imit  will:  (i)  accept 
orders  and  conmiitments,  (ii)  match 
buyers  with  sellers,  (iii)  give  execution 
reports  to  matched  participants  (iv) 
calculate  the  VWAP  for  each  traded 
security,  (v)  report  trades  to  the  central 
processor  for  tape  reporting,  and  (vi) 
create  the  necessary  audit  trail, 
recording  order  entry  and  execution  of 
Morning  Session  orders. 

The  UTS  was  developed  by  Universal 
Trading  Technologies  Corporation 
("UTTC"),  who  will  assist  the  Exchange 
in  its  operation -of  the  System  in 
accordance  with  its  agreement  with  the 
Exchange. 

Participation  and  Clearing 
Requirements 

Participation  in  the  Morning  Session 
may  occur  by  way  of  a  commitment 
from  a  Committer  or  an  order  from  a 
User  (collectively,  "Participants"). 

Phlx  Floor  Traders  and  Off-Floor 
Liquidity  Providers  (collectively, 
"Committers")  will  each  day  commit  on 
a  proprietary  basis  to  provide  contra- 
side  liquidity  in  eligible  securities  for 
the  execution  of  Morning  Session  orders 
placed  by  non-committer  members  and 
their  customers  (collectively,  "Users"). 
UTS  commitments  may  only  be  made  by 
Exchange  members.  Committers  may  be 
either  Phlx  Floor  Traders  or  Off-Floor 
Liquidity  F*roviders,  who  must  register 
with  the  Exchange  in  a  prescribed 
manner  prior  to  acting  in  the  capacity  of 
a  Conmiitter.  Phlx  Floor  members 
qualify  as  Floor  Traders  if  they  are 
either  the  Specialist  or  Alternate 
Specialist  in  the  security  on  the  Phlx. 
Off-Floor  Liquidity  Providers  must  be 
members  and  may  only  engage  as 
Committers  for  their  proprietary 
accounts.  Committers  will  be  able  to 
choose  which,  if  any,  issues  they  wish 
to  make  commitments,  but  for  each 
chosen  issue  must  provide  a  minimum 
volume -guarantee  of  2,500  shares  on 
each  side  of  the  market. 

Commitments  may  be  entered  and 
modified  in  the  UTS  during  the  Order 


Entry  TTme  Period  and  also  during  any 
other  periods  which  the  Exchange  may 
make  available  for  that  purpose. 
Conunitters  may  make  such  contra-side 
liqmdity  commitments  through  the  UTS 
as  day-commitments  or  good-till- 
cancelled  ("GTC")  commitments. 

UTS  orders  may  only  be  placed  by 
approved  Users.  Users  may  be  either 
members  or  non-members;  however, 
individual  orders  placed  directly  by 
non-members  will  require  a  Stock 
Clearing  Corporation  of  Philadelphia 
("SCCP")  member's  give-up  to  ensure 
that  a  Phlx  clearing  member,  who  must 
also  be  a  Phlx  member,  has  assumed 
responsibility  for  the  order.  Specifically, 
the  Exchange  member  must  agree  to  be 
jointly  and  severally  liable  for  actions  of 
the  non-member  through  the  UTS  and 
the  non-member  must  agree  to  adhere  to 
all  applicable  by-laws  and  rules  of  the 
Exchange.  Give-up  agreements  with 
non-members  must  be  approved  in 
advance  by  the  Exchange,  including  a 
delineation  of  the  credit  limits  for  the 
respective  customer.^  The  "three  way 
agreement"  between  the  Exchange,  the 
memt>er  and  the  non-Member  User  is  in 
addition  to  the  give-up  agreement.'* 

UTS  Order  Entry 

Users  will  enter  orders  directly  and 
anonymously  into  the  UTS  &t)m 
computer  terminals,  which  may  include 
various  types  of  cpmputer  hardware  and 
handheld  devices.  Only  those  orders 
and  commitments  placed  through  UTS 
will  be  eligible  for  execution  during  the 
Morning  Session  and  orders  entered 
into  the  UTS  are  only  eligible  for 
execution  through  UTS.'  UTS  orders 
will  only  be  accepted  during  the  UTS 
order  entry  time  period,  5:00  a.m.  to 
9:15:00  a.m.  (ET),  and  will  only  be 
eligible  for  a  UTS  execution  on  the  day 
the  order  has  been  placed.  UTS  orders 
and  commitments  may  be  cancelled 
(order  condition  CXL)  until  9:15  a.m. 
(ET).  Confirmation  of  order  placement 
and  cancellation  is  electronically 
confirmed  throughout  the  UTS. 


^  A  draft  of  a  sample  three  way  agreement  waa 
submitted  to  the  Commission  by  letter  dated 
February  7, 1996.  Since  that  time,  the  Exchange  has 
added  a  provision  relating  to  the  Exchange's  ability 
to  terminate  a  User's  access  to  the  System.  The 
draft,  including  this  new  provision,  will  be  re- 
submitted to  the  Commission. 

'Telephone  conversation  between  Jennifer  S. 
Choi,  Division  of  Market  Regulation,  SEC.  and  Edith 
Hallahan,  Special  Counsel.  Regulatory  Services, 
Phlx.  on  August  IS,  1996. 

^  Commitments  also  are  only  eligible  for 
execution  through  UTS  and  do  not  migrate  to  any 
other  trading  session.  Telephone  conversation 
between  Jennifer  S.  Choi,  Divisidn  of  Market 
Regulation,  SEC,  and  Edith  Hallahan.  Special 
Counsel,  Regulatory  Services,  Phlx,  on  May  22, 
1996. 
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Morning  Session  trading  interest  may 
be  entered  into  UTS  in  the  form  of 
either:  (i)  An  order  to  trade  as  a  User; 
or  (ii)  as  a  commitment  to  provide 
contra-side  liquidity  to  User  orders.  The 
minimum  order  size  for  individual  User 
orders  shall  be  5,000  shares,  while 
Committers  will  be  permitted  to  commit 
in  sizes  of  2,500  or  greater. 

In  placing  orders  and  commitments 
on  the  System,  Participants  will  be 
required  to  provide  order/commitment 
description  and  account  identification 
information  necessary  for  UTS  to 
establish  the  priority  and  eligibility  of 
orders  on  the  System.  Specifically  UTS 
orders  and  commitments  are  to  be 
placed  with  the  follownng  designations: 
(i)  buy/sell; 
(ii)  volume; 
(iii)  stock  symbol; 
(iv)  Participant  status:  C  (Committer)  or 

U  (User); 
(v)  cismmitter  account  "commit"  status: 

T  (Floor  Trader)  or  L  (Off-Floor 

Liquidity  Provider);  and  GTC  or  Day; 
(vi)  User  account  "order"  status:  F 

(member  firm),  C  (public  customer  or 

Registered  Investment  Adviser);  order 

type  (basic,  cross,  facilitation,  etc.); 
(vii)  Exchange  clearing  member 

organization  number; 
(viii)  give-up  of  Phlx  floor  broker 

(required  for  each  User  order); 
(ix)  User  identification  number;  and 
(x)  restrictions,  if  any,  on  matching 

against  member  accounts. 

Order  Types 

Eligible  order  types  for  the  Morning 
Session  include  the  following:  basic,  all- 
or-none,  minimum  size,  facilitation, 
facilitation-only,  £acilitation-if- 
necessary,  faciUtation-minhnum  and 
cross. 

In  addition  to  the  size-related  order 
types — including  basic  orders  (i.e.,  fill- 
order-to-extent-possible),  all-or-none 
orders  and  minimum  size  orders — the 
UTS  also  permits  Users  to  place  orders 
with  "cross"  and  "facilitation" 
instructions.  A  cross  order  is  a  two- 
sided  order,  with  both  sides  comprised 
of  non-member  interest,  placed  by  one 
User  with  instructions  to  match  the 
identified  buy-side  with  the  identified 
sell-side.  Facifitation  orders,  on  the 
other  hand,  are  two-sided  orders  where 
one  side  is  comprised  of  non-member 
interest  and  the  other  side  of  member 
interest,  with  the  instruction  to  cross  the 
non-member  interest  with  the 
facilitating  member  interest;  a 
facilitation  order  may  also  consist  of 
both  sides  comprised  of  member  interest 
with  the  instruction  to  cross  the 
members'  orders. 

Participants  may  place  simple- 
facilitation  orders  or  may  attach 


contingency  instructions  on  ladUtation 

orders,  whereby  certain  conditions  must 

be  met  for  execution,  as  indicated 

below: 

— Simple-facilitation:  match  the 
facilitator  as  contra-side  to  the 
accompanying  order  to  the  full  extent 
permissible  for  the  facilitator  under 
the  Morning  Session's  priority  rule  for 
facilitation-cross  orders,  but  to  also, 
nonetheless,  allow  any  other  order(s) 
with  priority  over  the  facilitator  to  be 
matched  as  the  contra-side  to  the 
accompanying  order. 

— Facilitation-only:  only  execute  the 
cross  if  the  facilitator  can  be 
completely  matched  with  the 
accompanying  order;  otherwise  both 
sides  of  the  facilitation-only  order  are 
cancelled. 

— ^Facilitation-minimum:  only  execute  if 
the  facilitator  can  be  matched  on  a 
specified  minimum  number  of  shares 
with  the  accompanying  order. 

— Facilitation-if-necessary:  only  match 
the  facilitator  to  the  accompanying 
order  if  no  other  orders  or 
commitments  can  be  matched  with 
the  order. 

Execution  and  Priority  of  Orders 

Orders  for  the  Morning  Session  will 
be  matched  at  approximately  9:16  A.M. 
(ET).  Trades  executed  through  the  UTS 
are  printed  and  cleared  as  Phlx 
transactions,  executed  on  the  Exchange 
and  cleared  through  SCCP.  In  matching 
VWAP  orders  for  execution  during  the 
Morning  Session,  the  following 
execution  priority  will  apply: 

(1)  Match  non-member  User  orders 
(public  customers  and  Registered 
Investment  Advisers  acting  on  behalf  of 
non-member  accounts)  with  other  non- 
member  User  orders; 

(2)  Match  non-member  User  orders 
(not  matchable  with  other  non-member 
User  orders)  with  Member  User  orders; 

(3)  Match  non-member  User  orders 
(not  matchable  with  each  other  or  with 
member  User  orders)  with 
commitments; 

(4)  Match  member  User  orders  (not 
matchable  with  non-member  User 
orders)  with  other  member  User  orders; 
and 

(5)  Match  member  User  orders  (not 
able  to  be  matched  with  other  User 
orders)  with  commitments. 

The  System  will  not,  however,  match 
commitments  with  other  commitments. 

User  orders  are  afforded  priority  as 
follows:  first  by  account  type,  in 
accordance  with  the  five  steps  described 
above;  then  by  order  size  (largest  first, 
etc.):  and  then,  for  orders  of  the  same 
size  and  account  type,  on  a 
chronological  basis  by  time-of-entry. 
Similarly,  commitments  are  prioritized. 


as  follows:  first,  on  the  basis  of  sub- 
accoiuit  types,  with  Off-Floor  Liquidity 
Providers  receiving  priority  over  Floor 
Traders;  then,  on  the  basis  of 
commitment  size  (largest  first,  etc.);  and 
finally,  on  a  rotational  basis  among 
those  of  the  same  size  and  sub-account 
type.* 

Notwithstanding  the  above,  cross    - 
orders  for  the  accounts  of  non-members 
have  absolute  priority  to  trade  with  each 
other  regardless  of  size  cm'  time  priority 
considerations  respecting  other  orders 
in  the  security.  The  non-member  side  to 
a  facilitation  order  will  have  absolute 
priority  to  participate  regardless  of  size 
or  time  priority  of  other  orders  (other 
than  customer-to-customer  cross 
orders),  but  the  member  firm  side  to  a 
facilitated  cross,  though  it  will  have 
priority  to  trade  with  its  customer  over 
other  member  firm  interest,  will  not 
have  priority  over  non-member  ordere. 

Participants  are  allowed  to  place 
instructions  stipulating  that  their  orders 
and  commitments  only  be  matched  with 
non-member  account  orders.  Orders  and 
commitments  must,  however,  be 
available  for  matching  against  all  non- 
member  orders. 

VWAP 

The  VWAP  that  the  Exchange  shall 
assign  to  each  eligible  security,  which 
shall  be  derived  daily  and  publicly 
disseminated  promptly  following 
calculation  at  4:15  P.M.  (ET)  for  each  of 
the  Exchange's  2,500  eligible  eqmty 
issues,  will  be  calculated  on  the  basis  of 
those  transactions  reported  during  the 
regular  trading  session  to  the 
appropriate  reporting  authority. 
Consolidated  Tape  or  other  reporting 
authority.  Generally,  consistent  with 
Rule  111,  all  UTS  matches  create  a 
binding  contract.  However,  in  the  case 
where  a  transaction  occurs  in  the 
Morning  Session  in  a  seciuity  that  has 
not  opened  for  trading  by  3:00  P.M.  (ET) 
on  the  primary  market,  the  respective 
Morning  Session  transaction  will  be 
voided  and  a  report  to  that  effect  will  be 
sent  immediately  to  all  matched 
Participants. 

In  general,  the  VWAP  for  each  eligible 
seciirity  shall  be  calculated  by:  (i) 
utilizing  all  regular  way  trades 
(including  sold  sales  and  late  sales  ') 


■  For  commitmenU  of  the  same  tubaccount  type 
and  size,  the  System  will  choose  commitments  to 
be  matched  on  a  random  basis.  Telephone 
conversation  between  Jennifer  S.  Choi,  Division  of 
Market  Regnlation.  SEC,  and  Edith  Hallahan. 
Special  Counsel,  Regulatory  Services,  Phlx.  on  May 
22,  1996. 

'  A  late  sale  is  an  option  transaction  that  is  a 
correct  last  sale  but  is  publicly  disseminated  later 
than  is  generally  required.  Generally,  each  option 
transaction  is  required  to  be  publicly  disseminated 

ComiDiMd 
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effected  froiti  the  opening  of  the  regular 
trading  session  and  printed  prior  to 
4:15:00  PJvl,  (ET)  by  the  appropriate 
repotting  au^ority,"  (ii)  multiplying 
each  respecfive  reported  price  by  the 
total  number  of  shares  traded  at  that 
price;  (ill)  adding  together  each  of  these 
calculated  values,  compiling  an 
aggregate  sum,  and  (iv)  dividing  the 
aggregate  sum  by  the  total  number  of 
reported  shares  for  that  day  in  the 
security.  The  resulting  VWAP  will  be 
reported  in  tie  form  of  a  fraction, 
rounded  to  the  nearest  '/isAth. 

Reporting    I 

Although  the  UTS  tvill  become 
available  for  all  Exchange  securities, 
different  reporting  schemes  will  be 
employed  for  exchange- listed  securities 
and  for  Nasdaq  National  Market 
securities.  Ml  UTS  transactions  will 
first  be  repotted  to  the  respective 
reporting  authorities  at  approximately 
9:20  A.M.  (ET)  as  a  single  volume  print 
including  all  matches  in  all  seciuities. 
The  momin|  print  for  listed  securities 
will  occiir  by  way  of  an  administrative 
message  over  the  Consohdated  Tape 
reflecting  tolal  volume  in  exchange- 
listed  securities.  The  morning  print  for 
Nasdaq  securities  will  occur  in  similar 
fashion  by  way  of  a  direct  linkage  to  the 
National  Association  of  Securities 
Dealers,  Inc.  ("NASD").  The  morning 
prints  are  intended  to  notify  investors 
regarding  pre-opening  voliune. 

Paritcipants,  under  normal 
circumstance,  will  also  be  notified  of 
their  levels  of  participation  by  9:20  A.M 
(ET).  UTS  transactions  will  be  reported 
to  the  User  and  the  Committer  in  the 
form  of  automated  reports  reflecting  the 
number  of  shares  traded  by  the 
Participant  through  the  UTS  in  each 
issue. 

Promptly  following  calculation  of  the 
final  VWAPi  at  approximately  4:20  P.M. 
(ET),  trades  are  assigned  that  day's 
VWAP  for  that  security  and  will,  at  that 
time,  be  reported  to  the  appropriate 
reporting  authority.  The  Exchange  will 
continuously  calculate  the  VWAP 
throughout  me  trading  day,  on  a 
minute-by-minute  basis,  for  each  issue 
available  fot  trading.  The  intra-day 
VWAP  as  wall  as  the  final  VWAP  will 
be  available  to  all  UTS  Participants 
through  the  JLTTS.  Each  Morning  Session 
match,  onceja  VWAP  is  assigned. 


within  90  seconds  after  the  execution.  A  sold  sale 
designates  a  tratsaction  appearing  on  the  tape  out 
of  its  proper  sequence. 

"However,  prints  representing  trades  executed 
after  regular  tracing  hours  (9:30  A.M.  to  4:00  P.M. 
(ET)).  such  as  Xk/e  Phlx's  Post  Primary  Session 
("PPS")  as  well  ias  the  Pacific  Slock  Exchange,  Inc. 
("PSB"),  will  n«  be  utilized  in  the  VWAP 
calculation  afte(  4:02  P.M.  (ET). 


constitutes  a  completed  transaction  for 
the  purpose  of  reporting  the  trade  to  the 
appropriate  reporting  authority. 

End-of-day  prints  will  normally  be 
reported  promptly  following  calculation 
of  the  final  VWAP  at  4:15  P.M.  (ET)  and, 
unlike  the  morning  prints,  the  end-of- 
day  prints  will  be  printed  on  a  trade-by- 
trade  basis  for  each  individual 
interested  which  was  matched  that 
morning.  Each  print  will  reflect  a 
matched  trade  and  the  corresponding 
VWAP.  These  trades  will  be  reported  to 
the  Consolidated  Tape  with  the  sale 
condition  "B"  indicating  average 
weighted  pricing,  which  will 
distinguish  VWAP  trades  from  other 
transactions  that  may  possibly  be 
reported  after  the  close  (such  as  after- 
hours,  crossing  session  or  late  sales 
transactions).  With  respect  to  Nasdaq 
National  Market  securities,  the  "W" 
indicator  will  likewise  be  utilized  to 
indicate  average  weighted  pricing. 
Reporting  to  the  NASD  will  occur 
automatically  via  computer  interface 
once  such  interface  is  completed.  The 
Exchange  states  that  it  does  not  propose 
to  trade  Nasdaq  securities  through  the 
UTS  without  a  computer-to-computer 
interface  to  the  NASD  for  reporting 
purposes.* 

The  UTS  will  not  disseminate  ordere 
or  commitments,  including  UTS  bid/ask 
sizes,  prior  to  the  Morning  Session 
match  or  UTS  imbalances  remaining 
after  the  Morning  Session  match.  The 
purpose  of  this  anonymity  is  to 
safeg^'ird  against  dissemination  to  any 
otb3      .rticipant  the  existence  of 
e>       ted  or  unexecuted  block  orders, 
w  nich,  in  \\xm,  could,  if  disseminated, 
influence  the  market  after  the  opening 
of  the  regular  trading  day. 

Other  Pmvisions 

Pursuant  to  proposed  paragraph  (h), 
disputes  respecting  UTS  Morning 
Session  participation,  or  eligibility  of 
ordera  or  participants,  are  to  be  resolved 
by  the  Exchange.  The  Exchange's 
liability  respecting  the  UTS  is  limited 
pursuant  to  By-Law  Article  12-11. 
Thus,  the  Exdiange  is  not  liable  for  any 
damage  arising  from  the  use  of  the  UTS. 
With  respect  to  trading  halts.  Rule  237 
is  not  intended  to  limit  the  ability  of  the 
Exchange  to  otherwise  halt  or  suspend 
trading  in  any  stock  traded  throu^  the 
UTS.  The  Exchange  may  determine,  due 
to  extraordinary  circumstances  to  adjust 
or  modify  any  of  the  times  referenced  by 
this  rule  respecting  the  order  entry 
period,  order  matching  period  or  any 


*The  Exchange  notes  that  Nasdaq  issues  traded 
on  the  Exchange  during  regular  trading  hours 
wrould  currently  be  reported  directly  to  the  NASD 
utilizing  Nasdaq  terminals. 


aspect  of  the  transaction  reporting 
procedures.  Lastly,  short  sales  are 
governed  by  proposed  paragraph  (g), 
which  states  that  UTS  Morning  Session 
orders  and  commitments  are  not  subject 
to  the  short  sale  restrictions  of  Rule 
455.'°  Further,  positions  resulting  from 
UTS  Morning  Session  transactions  are 
effective  for  the  purpose  of  determining 
long  o^  short  status,  immediately  upon 
notification  tot  he  participant  of  a  UTS 
execution,  notwithstanding  that  the 
VWAP  has  not  yet  been  determined. 

The  specific  text  of  the  proposed  rule 
change  is  available  at  the  Exchange  and 
the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  me  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

During  the  past  ten  years,  listed 
equities  trading  volume  has  experienced 
explosive  growth,  from  31.9  billion 
shares  in  1985  to  98  bilUon  shares  in 
1995.  At  the  same  time,  Nasdaq  volume 
grew  at  an  even  greater  pace,  from  20.6 
billion  shares  in  1985  to  102  billion 
shares  in  1995.  Together,  for  1995,  the 
listed  exchange  markets  and  Nasdaq 
(collectively,  "the  markets")  traded  in 
excess  of  200  billion  shares.  A 
contributing  factor  to  this  volume  surge 
is  the  increasing  presence  of 
institutional  trading.  The  Exchange 
expects  that  over  ten  million  trades  of 
5,000  shares  or  more  will  be  executed  in 
the  markets  during  this  year. 

Although  institutional  trading  of 
block  orders  often  consists  of  member 
firms  trading  for  their  proprietary 
accounts,  the  vast  majority  of  such 
trading  is  for  the  benefit  of  non-member 
accounts.  The  common  thread  among 
most  of  these  non-member  block  orders 
is  that  the  investment  focus  is  long- 
term,  rather  than  short-term.  When  the 
investment  focus  is  long-term,  intra-day 


<°For  short  sales,  orders  will  be  marked  pursuant 
to  Rule  455.  See  proposed  Phlx  Rule  237(g). 
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price  drops  occurring  when  positions 
are  purchased  or  sold  are  problematic 
"bumps"  in  the  road.  Many  long-term 
investors  prefer  to  avoid  such  drops, 
even  though  an  opportunity  to  buy  at 
the  low  or  sell  at  the  high  may  be  lost. 
Smoothing  over  these  bumps  would  be 
beneflcial  to  long-term  investors.  In  this 
vein,  long-term  investors  often  link  the 
ability  to  secure  fair  prices  to  the  ability 
to  retain  anonymity  while  "working" 
laree  orders. 

On  the  other  hand,  member  firms 
typically  use  intra-day  volatility  as  an 
opportimity  to  trade  in  the  short  term. 
Such  firms  do  so  either  as  facilitators  for 
their  customer  orders,  arbitrageur  or  as 
registered  floor  traders.  Many  of  these 
traders  welcome  the  opportunities 
presented  by  additional  volimie  and 
volatility.  Thus,  diverting  such  intra-day 
risks  from  long-term  investors  (who  seek 
to  avoid  such  risks)  to  proprietary 
traders  (who  seek  to  assume  such  risks) 
is  the  primary  goal  of  the  Phlx's 
proposal  to  adopt  a  Morning  Session  for 
the  execution  of  large-sized  secwities 
on  a  VWAP  basis. 

By  placing  intra-day  price  risks  on   - 
those  most  willing,  and  most  suited,  to 
accept  such  risks,  the  Morning  Session 
will  serve  both  institutional  investors 
and  proprietary  traders.  The  advantages 
of  the  Morning  Session  will  be  available 
to  all  qualified  market  participants  for 
eligible  sized  orders.  Institutions,  which 
will  particularly  benefit  from  the 
session,  however,  include  corpOTate 
pension  funds,  state  and  municipal 
pension  funds,  major  money  managers 
and  mutual  funds.  In  addition  to 
oRiaring  fair  pricing,  the  session  will 
also  be  cost  effective,  as  it  will  often 
replace  the  costs  of  "working"  an  order 
over  the  course  of  a  day  or  longer,  with 
the  ease  of  a  single  execution  and  single 
transaction  charge. 

The  Pbbc  believes  that  the  UTS  is  ah 
innovative  new  automated  system, 
which  complements  the  existing  auction 
mari^et.  By  integrating  order  entry 
functions  for  customer  orders  into  an 
automated  matching  system  with  floor 
traders  as  well  as  oS-floor  traders 
serving  as  facilitators,  and  then 
executing  such  orders  on  a  VWAP  basis 
in  a  manner  designed  to  facilitate 
customer  interests  first,  the  UTS 
incorporates  the  principles  of  an  auction 
market  with  the  automation  benefits  of 
an  electronic  execution  system.  Thus, 
the  Exchange  believes  that  the  UTS,  as 
a  new  data  processing  and 
communication  technique,  creates  the 
opportunity  for  more  efficient  and 
efiiective  market  operations,  consistent 
with  Section  llA(a)(l)(B)  of  the  Act,  by 
providing  increased  execution 
alternatives  to  investors.  By  combining 


pricing  in  terms  of  a  VWAP  with  the 
ability  to  access  block-sized  liquidity 
commitments,  and  by  providing  the 
ability  to  anonymously  effect  such 
block-sized  orders  prior  to  the  opening 
of  the  regular  session,  the  Exchange's 
Morning  Session  should  particularly 
accommodate  institutional  cust(»Ber 
interests. 

The  Exchange  proposes  to  adopt  Rule 
237  to  establidb  and  govern  the  UTS.  In 
general,  the  UTS  will  accept  orders  and 
commitments  of  established  minimum 
volumes  [i.e.,  5,000  shares  for  orders 
and  2,500  shares  for  commitments), 
executing  orders  against  other  orders 
and  commitments  at  the  VWAP.  The 
VWAP  will  be  assigned  to  each  matched 
trade  and  reported  to  the  appropriate 
reporting  authority.  Consolidated  Tape 
or  directly  to  the  NASD,  including 
trade-by-trade  volume  and  the  VWAP. 
Consistent  with  Rule  llAa3-l  under  the 
Act,  the  Exchange  will  thereby  provide 
for  the  collection  and  dissemination  of 
transaction  reports  containing,  among 
other  things,  the  price  of  the  security. 
Because  the  System's  matching  process 
shoidd  be  completed  prior  to  the  time 
of  the  opening  of  the  Phlx  market  at  9:30 
A.M.  (ET),  the  issue  of  the  integration  of 
UTS  orders  into  the  auction  market  is 
not  raised  by  the  proposal. 

The  Exchange  recognizes  that  Section 
llAcl-1  imder  the  Act  bids/offers  will 
not  be  utilized  in  the  UTS  within  the 
meaning  of  the  rule  because  all  orders 
are  executable  only  at  the  VWAP, 
rendering  bids/ offers  meaningless.^^ 
Further,  UTS  orders  do  not  raise  price 
priority  issues  because  all  orders  have 
been  entered  for  execution  at  the 
VWAP.  The  UTS  will  executive  orders 
bases  on  the  priority  principles 
eniunerated  in  Rule  237,  whidi  is 
consistent  with  Section  11(a)  of  the  Act, 
in  that  members  yield  priority  to  non- 
members.  Off-Floor  Liquidity  Providers 
receive  priority  over  Floor  Traders  to 
encourage  commitments.  Because  Floor 
Traders'  priority  is  last-in-line,  no  issue 
of  Specialists  trading  ahead  of 
customers  is  raised  by  the  UTS. 

The  Exchange  believes  that  the 
proposed  reporting  scheme  provides 
transparency  to  Morning  Session 
executions,  specifically  identifying  the 
total  volume  executed  before  the 
opening,  first  as  a  single  print  and,  once 
the  VWAP  is  calculated,  trade-by-trade. 
With  respect  to  Nasdaq  National  Market 


securities,  the  Exchange  believes  that 
reporting  UTS  transactions  to  the  NA^ 
by  computer  inter&ce  ^s  consistent  with 
the  Joint  Industry  Plan  "  ("Plan") 
adopted  pursuant  to  Section  12(f)  of  the 
Act,  which  governs  the  collection, 
consolidation  and  dissemination  of 
quotation  and  transaction  information 
for  Nasdaq  National  Market  securities 
listed  or  traded  pursuant  to  UTP  on  an 
exchange.  The  Exchange  does  not 
believe  that  the  Plan  precludes  VWAP 
trading,  but  rather  that  the  Flan  focuses 
on  assuring  adequate  reporting  of 
covered  securities.  The  Exchange's 
proposal  to  report  directly  to  the  NASD 
is  thus  consistent 'with  the  Plan. 

The  UTS  will  operate  as  a  facility  of 
the  Exchange  within  the  meaning  of 
Section  3(a)(2)  of  the  Act,  in  that  the 
UTS  utilizes  Phlx  equipment  and 
personnel,  floor  trader  participation, 
and  SCCP  to  clear  UTS  trades.  Thus, 
Morning  Session  trades  will  be 
appropriately  regulated  and  reported  as 
Exchange  trades.  Tbe  Phlx  notes  that 
this  is  similar  to  the  regulatory 
treatment  afforded  to  after-hours  trading 
sessions  on  the  Exchange  as  well  as 
other  exchanges.* 3 

As  previously  stated,  the  VWAP  will 
be  calculated  on  the  basis  of  those 
transactions  reported  by  the  appropriate 
reporting  authority  for  the  respective 

security  from  the  beginning  of  the    

regular  trading  session  to  4:15  P.M.  (ET). 
In  the  case  where  a  transaction  occurs 
in  the  Morning  Session  in  a  seauity  that 
has  not  opwied  for  trading  that  day  for 
any  reason  in  the  primary  market  by 
3:00  P.M.  (ET),  the  respective  Morning 
Session  transaction  will  be  voided  and 
a  report  to  that  effect  will  be 
immediately  sent.  The  Exchange 
believes  that  establishing  a  specific  time 
frame  by  which  a  security  must  trade 
givers  further  assurance  that  the  VWAP 
will  consist  of  a  representative  sample 
of  trades  from  which  to  derive  a 
calculation.  Additionally,  this  provision 
will  also  serve  the  important  function  of 
prompt  notice  that  the  Morning  Session 
transaction  will  be  voided  if  the  primary 
market  has  not  yet  opened  in  a 
particular  issue.  Although  written 
confirmation  will  follow.  Users  will  be 
aware  that  this  rare  exception  to  the 
creation  of  a  binding  contract  through 
the  UTS  may  occur  by  observing  that  an 
issue  failed  to  open  on  its  primary 
maiket.  The  3:00  P.M.  (ET)  cut-off 
provides  an  objective  limitation  oa  the 


"The  Exchange  has  requested  exemptive  relief 
from  the  requirements  of  this  Rule.  See  letter  bora 
Gerald  D.  O'Conneli,  First  Vice  President,  Phlx,  to 
Larry  E.  Bergmann.  Assistant  Director,  Division  of 
Market  i^ulation,  SEC.  dated  February  28, 1996. 
In  this  letter,  the  Exchange  has  also  requested 
interpretive  relief  regarding  Rule  11A2-2(T)  under 
the*  Act 


''This  Plan  was  raoantly  amended  and  extended 
by  the  Commission.  2^  Securities  Act  Release  Na 
38481  (Nov.  13, 1995)(File  No.  S7-24-89). 

*' See  e.g..  Securities  Exchange  Act  Release  No. 
29237  (May  24,  1991)  (File  No.  SR-NYSE-90-52 
and  SR-NYSE-90-S3  establishing  an  off-hours 
trading  facility). 
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VWAP  caloulation,  which  notifies  the 
User  that  a  representative  VWAP  cannot 
be  calculat#d  for  that  day.  The  Exchange 
has  determined  that  the  3:00  P.M.  (ET) 
provision  i$  preferable  to  calculating  a 
VWAP  based  on  the  previous  day's 
pricing,  because  an  important  purpose 
of  the  VWAP  is  to  incorporate  and 
average  that  day's  price  movement. 
With  respect  to  trading  halts,  if  a 
security  opf  ns  for  trading  but  is  the 
subject  of  a!halt  and  does  not  resume 
trading  for  tlie  remainder  of  the  day,  the 
Morning  Session  transaction  is  based  on 
the  prints  tkat  occurred  before  the  halt. 
The  Exchange  realizes  that  a  security 
may  only  be  opwn  for  a  short  time  before 
it  is  halted;  however,  the  Exchange 
beUeves  that  for  the  purposes  of  the 
UTS  VWAP  calculation,  trading  that 
occurs  priof  to  a  halt  forms  a  reasonable 
basis  for  calculating  a  VWAP  for  that 
day,  even  ifithe  security  does  not  reopen 
that  day.  A  Significant  amount  of  price 
discovery  is  involved  in  an  opening 
print,  such  that  it  provides  an 
appropriate  VWAP  measure,  which  is 
preferable  t6  voiding  that  day's  UTS 
trades.        I  •'" 

Nevertheless,  the  Exchange  maintains 
that  the  Morning  Session  execution  is 
an  executed  Exchange  contract,  with 
only  one  unusual  circiunstance 
enumerated'  above.  The  Exchange  notes 
that  althou^  utilizing  the  VWAP  as  a 
pricing  meQianism  is  new  to  exchange 
trading,  bio^  trades  as  well  as  certain 
Nasdaq  tradies  are  currently  reported  as 
average  weighted  pricing  trades. 

With  respect  to  access  to  the  System, 
as  stated  above.  Participants  may  be 
either  Users,  who  may  enter  orders,  or 
Committers,  who  must  be  Exchange 
members.  Because  Users  may  be  non- 
members  of  the  Exchange,  limited  non- 
member  access  to  the  UTS  is  proposed. 
The  Exchange  believes  that  the  UTS 
provides  adequate  controls  regarding 
Umited  non^member  access  to  the 
System.  Specifically,  orders  placed 
directly  by  Qon-members  will  require  a 
give-up  agreement  between  the  non- 
member  and  a  SCCP  member,  which 
must  be  approved  in  advance  by  the 
Exchange,  including  a  deUneation  of  the 
credit  limitai  for  the  respective  customer. 
Thus,  the  during  member  will  agree  ta 
clear  trades  for  the  non-member  User  up 
to  specified  dollar  amount. 

In  additio^,  a  separate  "three  way 
agreement"  Concerning  disciplinary 
jurisdiction  is  also  required.  The 
purpose  of  tjiis  arrangement  is  to  ensure 
that  a  Phlx  clearing  member,  who  must 
also  be  a  Ph^x  member,  has  assimied 
responsibility  for  the  order.  The 
Exchange  member  must  agree  to  be 
jointly  and  Severally  liable  for  all 
actions  of  this  non-member  through  the 


UTS  and  the  non-member  must 
acknowledge  its  responsibility  to  all 
applicable  by-laws  and  rules  of  the 
Exchange  to  the  same  degree  as  if  the 
order  were  placed  directly  with  the 
give-up  firm,  providing  a  jurisdictional 
basis  for  disciplinary  action  against 
such  non-member.  The  required 
agreement  with  the  non-member  User 
provides  that  the  Exchange  has  the  right 
to  terminate  the  User's  access  to  the 
UTS,  without  prior  notice  for  any 
reasons,  or  no  reason  whatsoever.  In 
addition,  termination  of  the  agreement 
or  clearing  arrangement  necessarily 
results  in  the  Exchange's  ability  to 
terminate  access  to  the  UTS.  The 
Exchange  believes  that  these 
requirements  ensure  adequate  controls 
over  non-member  access,  including 
Exchange  supervision  of  and 
jurisdiction  over  non-member  Users. 
The  Exchange  notice  that  similar  non- 
member  access  has  been  afforded  to    . 
other  exchange  systems. »*  Utilizing 
SCCP  facilities  and  requiring  Exchange- 
approved  agreements  with  non- 
members  are  intended  to  facilitate 
coordination  with  persons  engaged  in 
clearing  and  settling  these  transactions, 
consistent  with  Section  6(b)(5), 

The  Exchange- notes  that  Section  10(a) 
of  the  Act  governs  short  sales  in 
securities,  while  Rule  3b-3  defines  the 
term  "short  sale"  as  "any  sale  of  a 
security  which  the  seller  does  not  own 
or  any  sale  which  is  consummated  by 
the  delivery  of  a  security  borrowed  by, 
or  for  the  account  of,  the  seller." 
Further.  Rule  3b-3  provides  that  if  a 
person  has  "purchased,  or  has  entered 
into  an  unconditional  contract,  binding 
on  both  parties  thereto,  to  purchase"  a 
security,  then  that  person  shall  be 
deemed  to  own  that  security.*' 
Separately,  the  Exchange  has  requested 
exemptive  relief  fitim  the  "tick  test"  of 
Section  10(a)  of  the  Act.'o  Thus, 
pursuant  to  Rule  237(g),  UTS  Morning 
Session  orders  and  commitments  are  not 
subject  to  the  short  sale  restrictions  of 
Rule  455.  Specifically,  because  a  long 
position  creates  an  irrevocable  contract, 


''*  See  Securities  Exchange  Act  Release  No.  3S030 
(Nov.  30,  1994)  (File  No.  SR-CHX-»3-t9)  (Order 
approving  Chicago  Match  and,  at  not6  70,  reference 
to  the  New  York  Stock  Exchange's  SuperDOT). 

"The  Exchange  also  understands  that 
amendments  to  these  provisions  pro[X)se  that  if  the 
ownership  of  a  security  is  claimed  by  virtue  of 
having  entered  into  a  contract  to  purchase  it,  the 
contract  must  involve  a  fixed,  currently 
ascertainable  amount  of  the  security  at  a  fixed, 
currently  ascertainable  price.  Separately,  the 
Exchange  requested  that  an  exemption  for  the 
Morning  Session  be  incorporated  into  these 
amendments.  See  letter  from  Gerald  D.  O'Connell, 
First  Vice  President.  Phlx,  to  Larry  E.  Bergmann, 
Assistant  Director,  Division  of  Market  Regulation, 
SEC  dated  November  9, 1995. 

"Id. 


a  purchase  during  the  UTS  Morning 
Session  may  be  followed  by  sales  during 
the  regular  trading  session  in  that 
security,  without  such  sales  deemed 
short  sales. 

Lastly,  the  Exchange  proposes  to 
amend  Rule  101  to  adopt  Commentary 
.03  reflecting  the  UTS  Morning  Session 
and  providing  reference  to  Rule  237. 
The  Exchange  also  proposes  minor 
changes  to  Rule  101  for  clarity  and 
correction.  Specifically,  A.M.  and  P.M. 
would  appear  in  capital  letters 
consistently  throughout  the  rule,  and 
there  would  be  a  heading  for  each 
commentary.  In  addition,  reference  to 
two  specific  index  options,  the  Value 
Line  Index  Options  and  National  Over- 
the-Counter  Index  Options,  would  be 
replaced  with  the  language  "broad- 
based  (market)  index  options,"  which 
shall  freely  trade  until  4:15  P.M.  (ET) 
each  business  day.  Thus,  each  Exchange 
maricet  index  option  would  not  have  to 
be  listed  in  this  rule;  Rule  IIOIA 
currently  provides  such  a  list  of  market 
index  options,  all  of  which  trade  until 
4:15  P.M.  (ET).  The  Exchange  believes 
that  these  changes  to  Rule  101  should 
both  correct  and  clarify  its  provisions. 

2.  Statutory  Basis 

For  the  reasons  stated  above,  the  Phlx 
believes  that  the  proposal  to  operate  a 
Morning  Session  utilizing  the  UTS  is 
consistent  with  the  Act,  and  particularly 
with  Sections  6, 11  and  11  A. 
Specifically,  the  proposal  is  consistent 
with  Section  6(b)(5),  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  prevent  fraudulent 
and  manipulative  acts  and  practices,  to 
foster  cooperation  and  coordination     - 
with  persons  engaged  in  regulating, 
clearing,  settling,  processing 
information  with  respect  to,  and 
faciUtating  transactions  in  seciuities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  as  well  as 
to  protect  investors  and  the  public 
interest,  by  providing  an  automated 
order  entiy  and  execution  system  for 
securities  traded  during  the  Moriiing 
Session. 

The  Exchange  anticipates  that 
significant  institutional  voliune  could 
be  attracted  to  the  Phlx,  which  should, 
in  tiun,  add  liquidity  to  both  the 
Morning  Session  as  well  as  to  the  Phbc's 
regular  trading  session.  The  Exchange 
believes  that  the  UTS  provides  an 
important  new  pricing  mechanism  for 
exchange  trades — the  VWAP.  Further, 
the  Exchange  believes  that  the  Morning 
Session  should  provide  a  unique 
opportimity  to  electronically  submit 
block-sized  orders  for  automatic 
matching  before  the  regular  opening  at 
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9:30  A.M.  (ET).  Thus,  the  UTS  should 

perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  maricet 
system.  The  proposal  at  hand  employs 
specific  procedures  and  safeguards 
designed  to  protect  investors  and  the 
public  interest,  prevent  fraudulent  and 
manipulative  acts  and  practices  and 
promote  just  and  equitable  principles  of 
trade.  These  procedures  include  specific 
execution  priority  parameters,  order 
entry  specifications  and  Exchange 
surveillance  procedures  (separately 
submitted)  designed  to  monitor  UTS 
transactions.  The  Exchange  also  believes 
that  because  the  UTS  Morning  Session 
is  limited  to  a  once-per-day  session  and 
adequately  provides  for  transparency, 
despite  the  requested  limited  exemptive 
relief,  the  proposal  is  consistent  with 
the  Act. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  befieve  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  conmients  were  either 
solicited  or  received. 

HI.  Date  of  ESiectiveness  of  the 
Proposed  Rule  Change  and  Timing  btr 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  |}eriod  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Ccmunents 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W.,   . 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 


proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-Phlx-96-14 
and  should  be  submitted  by  October  2, 
1996. 

For  the  Commission,  by  the  Division  of 
Market  Regulaiion,  pursuant  to  delegated 
authority. 

Margaret  H.  McFaiiand, 
Deputy  Secretary. 
(FR  Doc.  96-23122  Filed  »-lQ-96;  8:45  am] 

aiUJNQ  CODE  801»-01-M 


SMALL  BUSINESS  ADMINISTRATION 

National  Advisory  Council  Put>lic 
R/leeting 

The  U.S.  Small  Business 
Administration,  National  Advisory 
Council,  located  in  the  geographical 
area  of  Washington,  DC  will  hold  a 
public  meeting  at  8:00  a.m.  on  Thursday 
and  Friday,  September  12-13, 1996,  in 
the  East  Room  of  the  Majrfiower  Hotel, 
located  at  1127  Connecticut  Avenue, 
NW.,  Washington,  DC,  to  discuss  such 
matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  othOTs ' 
present. 

For  further  information,  write  or  call 
Ms.  Toy  Tolson,  U.S.  Small  Business 
Administration,  409  3rd  St.  SW., 
Washington,  DC  20416,  (202)  205-7648. 

Dated:  September  4, 1996. 
Michael  P.  Novalli, 
Director,  Office  of  Advisory  Council. 
(FR  Doc.  96-23176  Filed  9-10-96;  8:45  ami 

BILUNQ  CODE  802S-01-P 


Maine  District  Advisory  Council 
Meeting 

The  U.S.  Small  Business 
Administration,  Maine  District  Advisory 
Council,  located  in  the  geographical 
area  of  Augusta,  will  hold  a  public 
meeting  at  9:00  a.m.  on  Monday 
September  23, 1996,  in  the  Business 
Information  Center  of  Maine,  located  at 
The  Bates  Mill  Complex,  35  Canal 
Street,  Lewiston,  Maine,  to  discuss  such 
matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present. 


For  further  infbnnation,  write  or  call 

Mr.  Roy  Perry,  District  Director,  U.S. 
Small  Business  Administration,  40 
Western  Avenue,  Augusta,  Maine 
04330,  (207)  622-6242. 

Dated:  September  4, 1996. 
Michael  P.  Norelii, 

Director,  Office  of  Advisory  Council. 

[FR  Doc.  96-23177  Filed  9-10-96;  8:45  am] 
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DEPARTMENT  OF  STATE 

[Public  Notice  Na  2440] 

Advisory  Committee  on  Private 
International  Law;  Meeting  of  Stu:1y 
Group  on  Electronic  Commerce 

The  Study  Group  on  Electronic 
Commerce  will  hold  its  next  meeting 
from  3:00-8:00  p.m.  on  Wednesday, 
September  18  in  Dallas,  Texas.  The 
purpose  of  the  meeting  will  be  to  review 
legal  issues  and  possible  standards  or 
guidelines  concerning  the  establishment 
of  electronic  registries  to  facilitate  the 
recording  of  interests  in  moveable 
commercial  property  involved  in 
international  transactions. 

The  need  for  this  review  arises  bom 
the  work  on  draft  multilateral  treaties 
involving  international  conunercial 
finance  at  two  international 
organizations,  the  United  Nations 
commission  on  International  Trade  Law 
(UNCTTRAL)  and  the  International 
Institute  for  the  Unification  of  Private 
Law  (UNIDROIT).  The  United  States  is 
actively  participating  in  both  projects. 
Preliminary  decisions  may  now  need  to 
be  taken  in  both  organizations  whether 
to  base  their  respective  treaties  on 
registry  systems,  which  will  involve 
issues  similar  to  those  dealt  with  under 
the  Uniform  Commercial  Code,  as  well 
as  registry  systems  involving  vessels, 
certain  commodities,  etc.  In  addition, 
both  organizations  will  need  to  consider 
whether  such  registries  would  be 
computer-based,  and  in  what  manner 
systems  and  standards  in  different 
countries  can  be  harmonized  for 
purposes  of  transactions  covered  by 
each  respective  treaty.  The 
establishment  of  one  or  more 
internationally-based  registry  systems 
will  also  need  to  be  considered,  which 
could  serve  to  establish  or  monitor 
standards,  provide  coordination  and 
linkage  with  nationally-based  systems, 
or  provide  direct  registry  services. 

hi  addition,  documents  are  available 
on  the  two  multilateral  commercial  law 
treaty  projects  from  the  office 
designated  below;  the  UNOTRAL 
project  involves  international  rules  for 
assignment  of  accounts  receivable;  the 
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UNIDROrr  proybd  involves  rules  for 
international  sepired  interests  for 
mobile  equipm0nt. 

Requesters  miy  also  be  interested  in 
the  recently  completed  UNOTRAL  rules 
on  electronic  coninierce,  which  cover 
the  legal  effect  and  validity  of  computer 
messages  in  commercial  transactions, 
functional  equivalents  of  signatures, 
writings,  etc.,  attribution  of  messages, 
time  and  place  where  communications 
are  deemed  to  have  taken  place,  and 
other  matters. 

The  meeting  of  the  Advisory 
Committee  Study  Group  is  open  to  the 
public  up  to  the  capacity  of  the  meeting 
room.  Members  of  the  public  who 
cannot  attend  aite  welcome  to  comment 
on  the  referenced  dociunents,  including 
any  recommendations  for  possible  U.S. 
positions  on  these  matters.  The  meeting 
will  take  place  dt  the  Southern 
Methodist  University  School  of  Law, 
3315  Daniels  Avenue,  Dallas,  Texas  in 
the  Thomas  Seminar  Room  at  Storey 
Hall.  Persons  who  expect  to  attend 
should  advise  either  the  Office  of  the 
Legal  Adviser  (L/PIL),  Suite  357  South 
Building,  2430  8  Street,  NW., 
Washington.  DQ  20037-2800,  fax  (202) 
776-«482  or  Prafessor  Pteter  Winship  at 
SMU  at  (214)  768-2575  or  by  fiax  (214) 
768-4330.  Documents  can  be  requested 
from  the  Office  of  the  Legal  Adviser;  for 
further  information  please  contact 
Harold  S.  Burman  of  that  office  or 
Professor  Winshnp. 
HaroM  S.  Bmnnaq, 

Advisory  Committee.  Executive  Director. 
(FR  Doc.  96-23211  Filed  9-10-96;  8:45  am) 
aaiMO  oooe  47i»-ik4i 

i  

DEPARTMEHT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Reports,  Forms,  and  Recordkeeping 
Requirements;  Agency  information 
Coilection  Acti>«ty  Under  0MB  Review 

AOB<CY:  Departitient  of  Transportation 
(DOT),  Office  oflthe  Secretary  (OST). 
ACnOM;  Notice.  | 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  conunent.  The 
ICR  describes  th^  natiire  of  the 
information  collection  and  its  expected 
cost  and  burden.  The  Federal  Register 
Notice  with  a  6Q-day  comment  period 
soliciting  comments  on  the  following 
collection  of  information  was  published 
on  July  3, 1996  OFR  61,  page  34921). 


DATES:  Conunents  must  be  submitted  on 
or  before  October  9, 1996. 

FOR  FURTHB)  UtfKJRMATKM  CONTACT: 
Barbara  Davis.  U.S.  Coast  Guard,  Office 
of  Information  Management,  telephone 
(202) 267-2326. 

8UPPi.aefrARY  information: 
United  States  Coast  Guard 

Title:  Ballast  Water  Management  for 
Vessels  Entering  the  Great  Lakes. 

OMB  Control  Number:  2115-0598. 

Affected  Pub/ic;  Owners/operators  of 
vessels  who  entar  the  Great  Lakes. 

Abstract:  The  collection  of 
information  requires  vessels  entering 
the  Great  Lakes  through  the  Saint 
Lawrence  Seaway  after  operating 
outside  the  Exclusive  Economic  Zone  of 
the  United  States  to  keep  records  of 
th^  ballast  water  management. 

Afeed.-  Under  Title  33  U.S.C.  4711  the 
Coast  Guard  has  the  authority  to  check 
and  monitor  vessels  entering  the  Great 
Lakes  regarding  their  management  of 
ballast  water. 

Burden  Estimate:  The  estimated 
biirden  is  228  hours  annually. 

Send  comments  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  725- 
17th  Street,  NW,  Washington,  DC  20503, 
Attention  OST  Desk  Officer. 

Issued  in  Washington.  DC,  on  September  5, 
1996. 

Pliillip  A  Leadi, 

Clearance  Officer,  United  States  Department 
of  Transportation. 

IFR  Doc  96-23165  Filed  9-10-46;  8:45  am] 
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Aviation  Proceedings;  Agreements 
Filed  During  the  Week  Ending  8V30/96 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 

Docket  Number:  OST-96-1671. 
Date  filed:  August  30. 1996. 
Parties:  Members  of  the  International 
Air  Transport  Association. 
Subject: 

TC23  Telex  Mail  Vote  825 

Iran-TC3  fares— ^1 

TC3  Telex  Mail  Vote  826 

Taiwan-Japan  feues 

Telex-Correction — ^r-2 

Intended  effective  date:  October  1, 
1996 
PaulettB  V.  Twine, 

Chief,  Documentary  Services  Division. 
(FR  Doc  96-23069  Filed  9-10-^;  8:45  am) 
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Federal  Aviation  Administration 

Updates  to  Advisory  Circular  27-1, 
Certification  of  Normsi  Catagory 
Rotorcraft,  and  Advisory  Circular  29- 
2Ai  Certification  of  Transport  Category 
Rotorcraft 

AOanCY:  Federal  Aviadon 
Admini8trati(m  (FAA),  DOT. 

ACTKM:  Notice  of  availability  of 
Advisory  Circular  (AC)  updates;  request 
for  comments. 

SUMMARY:  This  notice  announces  the 
availability  of  and  request  for  comments 
on  updates  to  AC  27-1,  Certification  of 
Normal  Category  Rotorcraft,  and  AC  29- 
2A,  Certification  of  Transport  Category 
Rotorcraft.  The  updates  contain 
guidance  material  to  bring  the  AG's  up 
to  date  with  the  most  recent 
amendments  to  14  Code  of  Federal 
Regulations  (CFR)  parts  27  and  29. 
Consolidated  versions  of  AC  27 
(renumbered  as  AC  27-lA)  and  AC  29 
(renumbered  as  AC  29-2B)  are 
scheduled  to  be  published  in  the 
summer  of  1997.  In  addition  to  the 
updates,  AC  27-lA  will  Include 
changes  1  through  4  to  AC  27-1. 
Likewise,  AC  29-2B  will  include  the 
updates  and  changes  1  through  3  to  AC 
29-2A. 

DATES:  Comments  must  identify 
Updates  to  AC  27-1,  or  Updates  to  AC 
29-21A,  and  must  be  received  by  October 
9. 1996. 

ADDRESSES:  Submit  comments  to  FAA. 
Rotorcraft  Standards  Staff,  ASW-110, 
Rotorcraft  Directorate,  Aircraft 
Certification  Service.  Fort  Worth,  Texas 
76193-0110. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathy  Jones,  Rotorcraft  Standards  Staff, 
ASW-110,  Rotorcraft  Directorate, 
Aircraft  Certification  Service.  Fort 
Worth.  Texas  76193-0110.  telephone 
(817)  222-5359;  facsimile  (817)  222- 
5961. 

SUPPt£MBfTARY  INFORMATION:  Copies  of 
the  updates  have  been  mailed  to  all 
known  afiiacted  industry  and 
government  entities,  both  foreign  and 
domestic.  Any  interested  person  not 
receiving  these  updates  may  obtain  a 
copy  by  contacting  the  person  named 
imder  the  caption  FOR  FURTHER 
INFORMATION  CONTACT. 

Interested  persons  are  invited  to 
submit  comments  on  these  updates. 
Comments  received  may  be  inspected  at 
the  office  of  the  Rotorcraft  Standards 
Staff,  FAA.  4th  floor,  2601  Meacham 
Boulevard,  Fort  Worth.  Texas. 
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Issued  in.  Fort  Worth,  T^xas  on  August  22, 
1996. 

Mark  R.  Schilling, 

Acting  Manager,  Rotorcmft  Directorate, 

Aircraft  Certification  Service. 

[FR  Doc.  96-23090  Filed  9-10-96;  8:45  am) 
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Aviation  Rulemaking  Advisory 
Committee  Meeting  on  Air  Carrier  and 
General  Aviation  Maintenance  Issues 

AQENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  meeting. 

SUMMARY:  The  Federal  Aviation 

Administration  (FAA)  is  issuing  this 
notice  to  advise  the  public  of  a  meeting 
of  the  FAA  Aviation  Rulemaking 
Advisory  Committee  to  discuss  Air 
Carrier  and  General  Aviation 
Maintenance  Issues. 
DATES:  The  meeting  will  be  held  on 
September  26, 1996,  beginning  at  1:00 
p.m.,  and  continue  on  September  27, 
1996,  &x)m  8:30  a.m.  to  4:00  p.m. 
Arrange  for  presentations  by  September 
16,  1996. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Air  Transport  Association  of 
America,  Suite  1100, 1301  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20004. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  David  B.  Higginbotham,  Federal 
Aviation  Administration,  Office  of 
Rulemaking  (ARM-207),  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  telephone  (202) 
267-3498;  fax  (202)  267-5075. 
SUPPLEMENTARY  INFORMATKM:  Pursuant 
to  §  10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463;  5  U.S.C. 
App  n),  notice  is  hereby  given  of  a 
meeting  of  the  Aviation  Rulemaking 
Advisory  Committee  to  be  held  on 
September  26, 1996,  at  the  Air 
Transport  Association  of  America,  Suite 
1100, 1301  Pennsylvania  Avenue,  NW., 
Washington,  DC  20004.  The  agenda  will 
include: 

•  Opening  remarks. 

•  Committee  Administration. 

•  New  business. 

•  A  discussion  of  futine  meeting 
dates,  locations,  activities,  and  plans. 

Attendance  is  open  to  the  interested 
public,  but  will  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  by  September  16, 1996,  to 
present  oral  statements  at  the  meeting. 
The  public  may  present  written 
statements  to  the  committee  at  any  time 
by  providing  25  copies  to  the  Executive 
EWrector,  or  by  bringing  the  copies  to,the 
meeting.  In  addition,  sign  and  oral 
interpretation  can  be  made  available  at 


the  meeting,  as  well  as  an  assistive 
listening  device,  if  requested  10 
calendar  days  before  the  meeting. 
Arrangements  may  be  made  by 
contacting  the  person  listed  under  the  - 
heading  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Washington,  DC,  on  September  5, 
1996. 

Chris  A.  Christie, 

Executive  Director,  Aviation  Ruleniaking 

Advisory  Committee. 

(FR  Doc  96-23094  Filed  9-10-96;  8:45  am) 
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Surface  Transportation  Board  ■ 
[STB  Finance  Docket  Na  33007] 

LaMlaw  Transit,  Inc.,  et  al.-Control  and 
Merger  Exemption-National  School 
Bus  Service,  Inc.,  Charterways 
Transportation  Limited,  Enterprise 
Transit  Corp.,  and  MCS  Interstate.  Inc. 

aobicy:  Surface  Transportation  Board. 
ACTION:  Notice  of  filing  of  petition  for 
exemption. 

SUMMARY:  Laidlaw  Transit,  Inc.  (Laidlaw 
Transit),  a  noncarrier,  and  its  direct  and 
indirect  corporate  affiliates  (collectively 
petitioners)  ^  seek  an  exemption  under 
49  U.S.C.  13541  from  the  prior  approval 
requirements  of  49  U.S.C.  14303(a)(1) 
and  (a)(4)  for  Laidlaw  Transit  to  acquire 
control  of,  and  subsequently  merge 
with,  four  motor  carriers  of  passengers. 
Expedited  action  has  been  requested. 
DATES:  Comments  must  be  filed  by 
September  26, 1996.  Petitioners  may  file 
a  reply  by  October  1, 1996. 
ADDRESSES:  Send  an  original  and  10 
copies  of  comments  referring  to  STB 
Finance  Docket  No.  33007  to:  (1) 
Siuface  Transportation  Board,  Office  of 
the  Secretary,  Case  Control  Branch, 
1201  Constitution  Avenue,  N.W., 
Washington,  DC  20423;  and  (2) 
Petitioners'  Representative:  Mark  J. 
Andrews,  Barnes  &  Thomburg,  1401  Eye 


■  The  ICC  Termination  Act  of  1995.  Pub.  L.  No. 
104-68, 109  Stet.  803  (1995)  (ICCTA),  abolished  the 
Interstate  Commerce  Commission  and  transferred 
certain  functions  to  the  Surface  Transportation 
Board  (Board)  effective  on  January  1. 1996.  This 
notice  relates  to  a  motor  carrier  passenger 
acquisition  of  control  and  merger  transaction  thaf 
is  subject  to  Board  jurisdiction  under  49  U.S.C 
13541  and  14303. 

>  Laidlaw  Transit  is  a  wholly  owned  subsidiary  of 
Laidlaw  Transportation,  Inc.,  a  noncarrier  and 
wholly  owned  subsidiary  of  Laidlaw  Investments 
Ltd.,  a  noncarrier  and  a  wholly  owned  subsidiary 
of  Laidlaw  Inc.  (Laidlaw).  A  controlling  interest  in 
Laidlaw  is  held  by  Canadian  Pacific  Railway 
Company  (CP  Rail),  a  wholly  owned  subsidiary  of 
Canadian  PaciHc  Limited,  a  publicly  held 
noncarrier  holding  company.  CP  Rail  operates  as  CP 
Rail  System,  a  Class  I  rait  carrier,  on  the  lines  of 
the  former  Soo  Line  Railroad  Company. 


Street.  N.W.,  Suite  500,  Washington, 
D.C  20005. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon,  (202)  927-5660.  (TDD  for 

the  hearing  impaired:  (202)  927-5721.) 
SUPPLEMENTARY  INFORMATION:  Laidlaw 
Transit  holds  a  100%  beneficial  interest 
in  the  stock  of  two  of  the  carriers  it   . 
seeks  to  acquire:  Enterprise  Transit 
Corp.  (ETC),  a  motor  common  carrier  of 
passengers  (MC-161299)  J;  and  MCS 
Interstate,  Inc.  (MCSI),  a  motor  common 
and  contract  carrier  of  passengers  (MC- 
200701).  The  stock  of  ETC  and  MCSI  is 
currently  held  in  separate,  independent 
voting  trusts  that  are  to  terminate  when 
this  exemption  is  granted.* 

Laidlaw  Transit  seeks  to  acquire 
control  of  the  other  two  carriers. 
National  School  Bus  Service,  Inc. 
(NSBS)  (MC-69623),  and  Charterways 
Transportation  Limited  (Charterways) 
(MC-102189),  and  has  purchased  more 
than  99%  of  the  stock  of  their  corporate 
parent,  Scott's  Hospitality  Inc.  (Scott),  a 
noncarrier.5  According  to  petitioners, 
NSBS  primarily  provides  school 
transportation  services  within  the 
United  States  and  holds  both  interstate 
authority  as  a  motor  common  and 
contract  carrier  of  passengers  in  regular 
route  service  and  charter  and  special 
operations  and  intrastate  authorities  to 
transport  passengers  in  eight  states. 
Charterways  primarily  provides  school 
transportation  services  within  Canada 
and  holds  interstate  authority  as  a  motor 
common  carrier  of  passengers  in  regular 
route  service  and  charter  and  special 
opjerations.* 


'  According  to  the  records  of  the  Federal  Highway 
Administration,  OfBce  of  Motor  Carrier  Records 
(FHWA).  ETC's  authority  under  this  docket  was 
revoked  on  April  26, 1996. 

4 Petitioners  state  that,  as  a  CP  Rail  affiliate, 
Laidlaw  Transit  was  barred  from  acquiring  or 
becoming  a  regulated  motor  carrier  unless  the 
special  rail-motor  acquisition  criteria  of  former  49 
U.S.C.  11344(c)  could  be  satisfied.  Under  the 
criteria,  it  had  to  be  shown  that  the  rail  carrief 
could  use  the  acquired  motor  carrier  "to  public 
advantage  in  its  operations."  Thus,  the  stock  of  \STC 
and  MCS  had  to  be  held  in  separate,  independent 
voting  trusts  because  they  primarily  engaged  in 
non-regulated  school  bus  transportation  and,  as  a 
consequence,  Laidlaw  Transit  was  unable  to  make 
the  required  showing.  Because  the  intermodal 
acquisition  restrictions  of  former  49  U.S.C  1 1344(c) 
were  repealed  by  the  ICCTA,  petitioners  state  that 
the  ptroposed  exemption  will  remove  the  final 
impediment  to  terminating  the  voting  tnists. 

'  NSBS's  stock  is  owned  indirectly  by  a  wholly 
owned  subsidiary  of  Scott,  and  Charterways'  stock 
is  otvned  directly  by  Scott.  Scott  also  has 
subsidiaries  that  are  engaged  in  food  services.  The 
food  service  businesses  are  to  be  sold  to  third 
parties. 

*  According  to  petitioners,  Charterways  does  not 
operate  from,  to.  or  within  the  United  States.  FHWA 
records  indicate  that  the  authority  under  this  docket 
was  revoked  on  September  l,  1995.  Petitioners  also 
stale  that,  through  a  special  division.  Charterways 

Coattnuod 
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After  the  acquisition  is  completed,  the 
four  carriers  will  be  wholly  owned 
subsidiaries  of  Laidlaw  Transit,  and  will 
subsequently  be  merged  upstream  into 
Laidlaw  Transit.^ 

Petitioners,  state  that  the  proposed 
transactions  |<nll  have  only  an 
incidental  effect  on  regulated 
transportation  because  they  primarily 
concern  carr^rs  providing  non- 
regulated  school  transportation  services. 
Laidlaw  Transit  is  the  largest  provider 
of  school  transportation  in  North 
America;  ^  only  5%  of  its  revenues 
allegedly  are  cterived  firom  regulated 
op«Btions.  Petitioners  anticipate  that 
the  acquisition  of  NSBS  and 
Charterways  Will  not  appreciably 
change  this  percentage.' 

PetitionersiState  that  the  proposed 
transaction  will  permit  the  use  of  their 
buses  to  perform  regulated  charter  and 
special  operation  services  when  the 
buses  would  otherwise  be  idle  (i.e. 
during  the  school  day,  in  the  evenings, 
and  on  weekends  and  vacations). 
Additionally,  they  state  that  the 
proposed  ex^nption  will  also  reduce 
their  administrative  burdens,  including 
those  associated  with  duplicative 
regulatory  filings  for  multiple  corporate 
entities,  and  those  related  to 
uimecessary  trustee  arrangements  and 

Petitioners  certify  that  they  plan  no 
significant  changes  in  operations  or 
employment  levels  as  a  result  of  the 
transaction.  Moreover,  they  assert  that 


holds  inactive  ai^thority  to  tianspoft  property  (MC- 
134301). 

''  Petitionara  state  that  Laidlaw  baa  two  other 
motor  carrier  affiliates  that  hold  common  and 
contract  propert]|  autliority:  Coraan  Trucking,  Inc. 
(Corsan)  (MC-200565);  and  PPM  Canada  Inc.  (PPM) 
(MC-241369).  Tbey  assert  that  the  stock  of  Corsan 
is  100%  beneficially  owned  by  Laidlaw 
Environmental  Services.  Inc.,  a  wholly  ovmed 
Laidlaw  subsidiary,  and  legal  title  is  currently  held 
In  an  independeat  voting  trust.  PPM  is  described 
as  inactive;  it  do#s  not  currently  provide  motor 
carrier  service  within  the  United  States.  Petitioners 
state  that  they  intend  to  terminate  the  voting  trust 
for  Coraan.  bnt,  before  they  do,  they  request  that 
continued  contrtd  of  Corsan  and  PPM  be  included 
within  the  requested  exemption  at  that  jurisdiction 
over  these  affiliations  be  disclaimed. 

Ahhough  petitioners  acknowledge  that  it  is  not 
within  our  jurisftction.  they  request  that  the  MC 
number  currently  assigned  to  ETC  (MC-161299)  be 
assigned  to  Laidlaw  Transit  after  the  merger  is 
completed.  They  contend  that  this  would  be  more 
economical  becavse  the  ETC  number  appears  on  the 
great  majority  of  vehicles  that  will  be  designated  for 
use  in  regulated  operations,  and,  as  a  consequence, 
repainting  costs  iirauld  be  minimized. 

*  According  to  petitioners,  Laidlaw  Transit  holds 
intrastate  operatftig  authority  as  a  motor  carrier  of 
passengers  in  17  states;  it  holds  no  interatate 
operating  authority. 

*  Because  Laidlaw  Transit  holds  no  interstate 
operating  authority,  its  regulated  revenues 
presumably  are  dorived  firom  the  regulated 
operations  (charter  and  special  operations)  of  its 
affiliates,  but  MCSi  is  described  as  inactive,  and 
ETC's  authority  appears  to  have  been  revoked. 


the  validity  of  all  collective  bargaining 
agreements  to  which  the  involved 
carriers  are  party  will  be  recognized. 

Additional  information  may  be 
obtained  from  petitioners' 
representatives. 

Decided:  August  28. 1906. 

By  the  Board,  Chairman  Morgan,  Vice 
Chainnan  Simmons,  and  Commissioner 
Owen. 

Vernon  A.  WiOiaiiM, 

Secretary. 

(FR  Doc.  96-23216  Piled  9-10-96;  8:45  am] 

BHJJNQ  oooe  4ns-oi>-p 

[STB  nmnoe  Doclwf  No.  3301^ 

Modesto  and  Empire  Traction 
Company,  Beard  L^nd  and  Investment 
Co.,  Beard  l.and  Improvement 
Company,  and  Naw  Modesto  and 
Empire  Traction  ComiMny— Corporate 
Family  Transaction  Exemption 

Modesto  *  and  Empire  Traction 
Company  (MET),  Beard  Land  and 
hivestment  Co.  (61),  Beard  Land 
Improvement  Company  (BLJ,  and  New 
Modesto  and  Empire  Traction  Company 
(NMET),  have  filed  a  joint  notice  of 
exemption  to  undertake  a  corporate 
family  transaction.  MET,  a  short  line  rail 
carrier,  will  merge  into  its  parent  BI,  a 
noncarrier.  BI  and  BL,  a  noncarher 
subsidiary  of  MET,  will  concturently 
transfer  certain  rail  properties  to  NMET, 
a  noncarrier  company,  in  exchange  for 
its  common  stock.  The  name  of  the 
surviving  corporation  will  then  be 
changed  to  ^xlesto  and  Empire 
Traction  Company.  The  proposed 
transaction  was  to  be  consiunmated  on 
the  date  of  final  agreement  of  parties  but 
not  sooner  than  August  19, 1096,  the 
effective  date  of  the  exemption. 

This  is  a  transaction  within  a 
corporate  family  of  the  type  specifically 
exempted  from  prior  review  and 
approval  under  49  CFR  1180.2(d)(3). 
The  transaction  will  not  result  in 
adverse  changes  in  service  levels, 
significant  operational  changes,  or  a 
change  in  the  competitive  balance  with 
carriers  operating  outside  applicants' 
corporate  family.  The  purpose  of  the 
transaction  is  to  simplify  corporate 
structure  to  achieve  certain  econ(»nies 
and  efficiencies  in  the  surviving 
corporation. 

Under  49  U.S.C.  10502(g).  the  Board 
may  not  use  its  exemption  authority  to 


■  The  ICC  Termination  Act  of  1995,  Fub.  L  Na 
104-88, 109  Stat.  803,  which  was  enacted  on 
December  29. 1995,  and  look  effect  on  January  1, 
1996,  abolished  the  Interstate  Commerce 
Commission  and  transferred  certain  functions  to  the 
Surface  Transportation  Board  (Board).  This  notice 
relates  to  functions  that  are  subject  to  Board 
jurisdiction  pursuant  to  49  U.S.C  11323. 


relieve  a  rail  carrier  of  its  statutory 
obligation  to  protect  the  interests  of  its 
employees.  Section  11326(c),  however, 
does  not  provide  for  labor  protection  for 
transactions  under  sections  11324  and 
11325  that  involve  only  Class  III 
railroad  carriers.  Because  this 
transaction  involves  Class  m  rail 
carriers  only,  the  Board,  under  the 
statute,  may  not  impose  labor  protective 
conditions  for  this  transaction. 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10502(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33014,  must  be  filed  with 
the  Surfiace  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Branch, 
1201  Constitution  Avenue,  N.W., 
Washington,  DC  20423  and  served  on: 
John  B.  Lowry,  McCutchen,  Doyle, 
Brown  &  Enersen,  Three  Embarcadero 
Center,  18th  Floor,  San  Francisco,  CA 
94111. 

Decided:  September  5, 1996. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vemim  A.  WilUanu, 
Secretary. 

[FR  Doc.  96-23215  Filed  9-10-96;  8:45  am] 
BNJJNQ  OOOC  4S1S-00-P 


DEPARTMENT  OF  THE  TREASURY 

(Traasury  Order  Number  107-00] 

Alternative  Dispute  Resolution, 
Auttiority  Delegation 

1.  Pursuant  to  the  authority  vested  in 
the  Secretary  of  the  Treasiuy,  including 
the  authority  in  5  U.S.C. -301  and  31 
U.S.C  321(b),  I  hereby  designate  the 
General  Coimsel  to  be  the  Department's 
Dispute  Resolution  Specialist  and 
delegate  to  the  General  Counsel 
authority  over  all  matters  that  are 
commonly  referred  to,  and  related  to, 
alternative  dispute  resolution,  including 
negotiated  rulemaking. 

2.  The  authority  delegated  by  this 
Order  includes  but  is  not  limited  to: 

a.  the  promulgation  of 
Departmentwide  policy  and  the 
promulgation  of  regulations;  and 

b.  the  development  of  guidance 
necessary  to  comply  with  applicable 
law  and  Executive  Orders. 

3.  With  respect  to  the  exercise  of 
authority  delegated  pursuant  to 
paragraph  2.a.,  the  General  Counsel 
shall  consult  with  other  concerned 
offices  in  the  Departmental  Offices  and 
the  Treasury  bureaus,  as  appropriate. 
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4.  The  authority  delegated  by  this 
Order  may  be  redelegated  by  the 
General  Counsel,  or  the  General 
Counsel's  delegate,  to  any  attorney 
within  the  Legal  Division  of  the 
Department.  Any  such  redelegation 
shall  be  in  writing. 

5.  Nothing  in  this  Order  shall  be 
construed  to  affect  the  authority  of  any 
officer  or  employee  of  the  Department  of 
tbe  Treasury. 

6.  This  Order  shall  be  effective 
immediately  and  shall  remain  in  effect 
imtil  rescinded  in  writing. 

Dated:  August  30, 1996. 
Robert  E.  Rubin, 
Secretary  of  the  Treasury. 
(FR  Doc.  96-23157  Filed  9-10-96;  8:45  am] 

MUJNQ  COOe  4S10-2S-P 


Fiscal  Service 

Proposed  Collection  of  Information: 
Trace  Request  for  EFT  Payment; 
Correction 

agency:  Financial  Management  Service, 
Fiscal  Service,  Treasury. 
ACTION:  Correction. 


SUMMARY:  hi  notice  document  96-16661 
beginning  on  page  33960  in  the  issue  of 
Monday,  July  1, 1996,  make  the 
following  correction: 

On  page  33960,  in  the  second  column, 
in  the  SUPPLEMENTARY  INFORMATION 
section,  the  form  number  should  be 
"FMS-150." 

Dated:  September  6, 1996. 
Mitchell  A  Levine, 
Assistant  Commissioner. 
(FR  Doc.  96-23189  Filed  9-10-96;  8:45  am] 

BOUNQ  CODE  4810-aS-M 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Exhibition;  Determinations 

Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985.  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27,  1978  (43  FR  13359,  March  29, 1978), 
and  Delegation  Order  No.  85-5  of  June 
27, 1985  (50  FR  27393,  July  2, 1985),  I 
hereby  determine  that  the  objects  on  the 


list  specified  below,  to  be  included  in 
the  exhibit,  "Queen  Nefertiti  and  the 
Royal  Women:  hnages  of  Beauty  from 
Ancient  Egypt"  (See  list  M,  imported 
from  abroad  for  the  temporary 
exhibition  without  profit  within  the 
United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  a  loan  agreement  with  the 
foreign  lenders.  I  also  determine  that  the 
exhibition  or  display  of  the  Usted 
exhibit  objects  at  the  Metropohtan 
Museum  of  Art  from  on  or  about 
October  7, 1996,  through  February  2. 
1997,  is  in  the  national  interest.  Public 
Notice  of  these  determinations  is 
ordered  to  be  published  in  the  Federal 
Register. 

Dated:  September  5, 1996. 
Les  Jin, 

General  Counsel. 
[FR  Doc.  96-23162  Filed  9-10-96;  8:45  am] 

BILLtNO  COOE  8230-01-M 


'  A  copy  of  this  list  may  be  obtained  by 
contacting  Ms.  Neila  Sheahan,  Assistant  General 
Counsel,  at  202/619-5030.  and  tlie  address  is  Room 
700,  U.S.  information  Agency.  301  4th  Street,  S.W., 
Washington.  D.C  20547-0001. 


Wednesday 
September  11,  1996 


Part  II 


Department  of 
Energy 

41  CFR  Ch.  109 

Property  Management  Regulations; 
Proposed  Rule 
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I  

DEPARTMBIT  OF  ENERGY 

! 

41  CFR  Ch.  109 
RIN  1991-AA^ 

Department  of  Energy  Property 
Management  Regulations 

AGENCY:  Department  of  Energy. 
action:  Notice  of  Proposed  rulemaking. 

summary:  Tbe  Department  of  Energy 
(DOE)  is  publishing  a  Notice  of 
Proposed  Rulemaking  to  reissue  the 
Department  of  Energy  Property 
Management  Regulation  (DOE-PMR)  in 
its  entirety.  This  action  is  being  taken  to 
update  the  I^E-PMR  by  deleting 
obsolete/unnecessary  material  and 
incorporating  policy  and  procedure 
changes  issued  previously  by  the 
Department  through  Personal  Prop>erty 
Letters  and  DOE-PMR  Bulletins.  This 
action  will  provide  DOE  organizations 
and  DOE  contractors  an  up-to-date, 
single  source  for  guidance  on  personal 
property  m^ers  peculiar  to  the 
Department, 

DATES:  Written  comments  on  the 
proposed  ridemaking  must  be  received 
on  or  before  November  12, 1996. 
ADDRESSES:  Comments  (3  copies)  on  the 
proposed  rulemaking  should  be 
addressed  to  the  U.S.  Department  of 
Energy,  Office  of  Contractor 
Management  &  Administration  (HR-5S), 
Attention:  J|ilia  Herman,  1000 
Independence  Avenue,  SW., 
Washingtoa  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT:  Juha 
Harman,  OfBce  of  Contractor 
Management  &  Administration  (HR-55), 
U.S.  Department  of  Energy,  1000 
hidependenpe  Avenue,  SW., 
Washington  DC  20585;  telephone  202- 
586-1435.    ! 

SUPPLEMENIIARY  INFORMATION: 

Table  of  Conlenti 

I.  Backgroun^. 

n.  Section-by>-S«ction  Analysis. 

in.  Public  Comments. 

IV.  Procedural  Requirements. 

A  Review  U»der  Executive  Order  12866. 

B.  Review  Uilder  the  National  Enviromnental 

Policy  Act. 
C  Review  Uqder  the  Paperwork  Reduction 

Act.         ! 

D.  Review  U^der  the  Regulatory  Flexibility 

Act.         I 

E.  Review  Uiider  Executive  Order  12612. 

F.  Review  Under  Executive  Order  12988. 

G.  Public  Hearing  Oeterminatioa. 

L  Backgrowid. 

The  DOE-PMR  pubhshed  at  41  CFR 
ch.  109  has  not  been  updated  since  1984 
and  consequently  does  not  fully  reflect 
interim  changes  in  poUcy  and 


procedure*  that  were  issued  in  Personal 
Property  Lettns  and  DOE-PMR 
Bulletins  affecting  the  Department's 
direct  operations  and  its  contractors. 
These  changes,  made  to  comply  with 
Executive  Orders,  statutory 
requirements,  and  commitments  made 
to  Congress  regarding  weaknesses 
identified  the  Department's  personal 
property  management  practices,  are 
being  incorporated  to  bring  the  DOE—,  -^ 
PMR  up  to  date. 

While  the  Department  firmly  supports 
the  President's  initiative  to  bring  about 
significant  regulatory  reform  and 
reduction,  the  DOE-PMR  presents  a 
unique  challenge  because  it  has  not 
been  attended  to  for  years.  In  tackling 
that  challenge,  the  Department  has 
committed  to  a  two-stage  approach: 

1.  Bring  the  DOE-PMR  up  to  date, 
thereby  creating  a  baseline  for 
regulatory  reform.  That  is  being  done  by 
this  rulemaking. 

2.  Significantly  reduce  the  baseline 
DOE-PMR  over  the  next  eighteen 
months.  Because  the  DOE-PMR  deals 
primarily  with  internal  property 
management  matters  and  has  limited 
public  impact,  we  intend  to  use  other 
internal  mechanisms  to  disseminate 
future  Departmental  personal  property    . 
management  direction. 

n.  Section-by-Section  Analjrsis 

The  following  is  an  analysis  of  the 
sections  being  added,  deleted,  or 
changed  under  this  proposed  rule: 

A.  Subchapter  A — General 

1.  Section  109-1.100-51  "Definitions 
and  Acronyms"  is  moved  from  §  109- 
1.5101  and  adds  definitions  for 
administratively  controlled  items, 
designated  contractors,  and  high-risk 
property;  replaces  §  109-1.103-50  on 
Bulletins  with  an  explanation  on  the  use 
of  Personal  Property  Letters  and 
Bulletins;  and  contains  a  list  of 
fiequently  used  acronyms. 

2.  Section  109-1.5103  "Loan  of 
personal  property"  requires  use  of  the 
DOE  loan  form  for  all  loans. 

3.  Section  109-1.5108  "Personal 
property  records  requirements"  and 
subsections  are  added. 

4.  Section  109-1.5110  "Physical 
inventories  of  personal  property" 
designates  the  Organizational  Property 
Management  Officer  (OPMO),  in  Ueu  of 
the  Director  of  Administration  and 
heads  of  field  offices,  as  the  reviewing 
and  approving  official  for  physical 
inventory  methods  (statistical  sampling 
and  inventory  by  exception)  and 
procedures;  changes  the  requirement  for 
precious  metals  physical  inventories 
from  semiannual  to  annual;  and  adds 


reqiiirements  for  administratively 
controlled  items. 

5.  Section  109-1.5148  "Personal 
property  management  reports"  is 
revised  to  reflect  new  reporting 
requirements. 

6.  Section  109-1.5202  "EstabUshment 
of  a  personal  property  holdings 
baseline"  is  added  to  establish  a 
personal  property  baseline  for  new 

'bontractors  through  the  use  of  the 
previous  contractors'  property  records 
or  by  performing  complete  physical 
inventories. 

7.  Section  109-1.5203  "Management 
of  subcontractor-held  personal 
property"  is  added  to  establish 
requirements  for  subcontractor  property 
management  systems. 

8.  Section  109-1.5204  "Review  and 
approval  of  a  designated  contractor's 
personal  property  management  system" 
is  added,  setting  follow-up  appraisals  at 
three-year  intervals  after  system 
approval  in  lieu  of  contract  execution 
date;  stating  that  contracting  officers 
shall  approve,  conditionally  approve,  or 
disapprove  a  system;  requiring  the 
maintenance  and  ready  availability  of 
copies  of  appraisals  and  approvals;  and 
removing  the  requirement  for  another 
initial  review  on  extended  contracts. 

9.  Section  109-1.5205  "Property 
management  system  changes"  is  added, 
requiring  property  administrators  to 
review  and  approve  all  proposed 
changes  to  a  contractor's  approved 
system. 

10.  Section  109-1.5205  "Reporting"  is 
deleted,  considered  not  required. 

11.  Subpart  109-1.53  "Management  of 
high  risk  personal  property"  is  added, 
based  on  interim  guidance  issued  in 
Personal  Property  Letter  970-3,  dated 
March  25, 1996. 

12.  Subpart  109-6.4  "Official  Use  of 
Government  Passenger  Carriers  Between 
Residence  and  Place  of  Employment" 
contains  infcmnation  formerly  foimd  in 
subpart  109-38.54. 

13.  Section  109-6.400-50 
"Instructions  to  DOE  passenger  carrier 
operators"  adds  use  of  seat  belts  and 
income  tax  liability  and  prohibits 
smoking  in  GSA-IFMS  vehicles. 

14.  Section  109-6.402  "Policy" 
clarifies  the  authcmty  for  home-to-work 
use  by  DOE  officials  and  employees  and 
adds  sharing  of  space  in  vehicles. 

B.  Subchapter  C — Defense  Materials 

15.  Part  109-14  "National  Defense 
Stockpile"  is  deleted  as  a  result  of  the 
discontinuance  of  FPMR  Part  101-14. 
National  Defense  Stockpile 
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C.  Subchapter  E — Supply  and 
Procurement 

16.  Section  109-25.101-1-50 
"Definitions"  is  deleted. 

17.  Section  109-25.103  "Promotional 
materials,  trading  stamps,  and  bonus 
goods"  adds  new  requirement  for 
establishing  procedures  for  receipt  and 
disposition  of  this  property. 

18.  Section  109-25.109  '^'Laboratory 
and  research  equipment"  is  modified  to 
limit  controls  to  equipment  directly 
associated  with  the  conduct  of 
laboratory  research,  development,  and 
testing. 

19.  Section  109-25.109-1 
"Identification  of  idle  equipment"  no 
longer  requires  a  report  of  walk- 
throughs to  be  submitted  to  the  head  of 
the  faciUty;  requires  the  maintenance  of 
docimientation  on  walk-throughs;  and 
designates  the  OPMO.  in  lieu  of  heads 
of  field  offices  and  contracting  officers, 
as  the  individual  who  reviews  walk- 
throughs and  practices. 

20.  Section  109-25.302-6  "Electronic 
office  machines"  requires  DOE  offices 
and  designated  contractors,  in  lieu  of 
the  Director  of  Administration  and 
heads  of  field  offices,  to  estabUsh 
utilization  procediues  and  standards. 

21.  Subpart  109-25.48  "Reports"  is 
deleted.  The  Supply  Activity  Report  is 
no  longer  requirisd  to  be  submitted  by 
those  offices  not  reporting  imder  the 
DOE  financial  reporting  system. 

22.  Section  109-26.501  "Purchase  of 
new  motor  vehicles"  requires  that  the 
acquisitions  of  motor  vehicles  be 
accomplished  in  accordance  with  this 
section.  The  requirements  were 
removed  from  the  DOE  Acquisition 
Regulation  Part  908. 

23.  Section  109-26.501-50  "Authority 
and  allocations  for  the  acquisition  of 
passenger  motor  vehicles"  (formerly 
§§109-38.5101  and  109-38.  5102) 
deletes  the  requirement  for  field  offices 
to  report  unused  allocations,  unless 
requested  by  the  Departmental  Property 
Management  Officer  or  designee. 

24.  Section  109-26.501-51  "Used 
vehicles"  is  added  to  establish  policy 
for  purchasing  used  vehicles  where 
justified  by  special  circumstances. 

25.  Section  109-26.501-52 
"Justification  for  purchase"  is  added  to 
require  that  a  written  justification  for 
purchase  of  a  motor  vehicle  must 
accompany  the  requisition. 

26.  Section  109-27.102-50  "Systems 
contracting"  is  added  as  an  alternate 
method  for  stock  inventory 
replenishment. 

27.  Section  109-27.5004r-2 
"Construction  inventories"  is  deleted. 

28.  Section  109-27.5005  "Guide 
levels  for  construction  inventories"  is 
deleted. 


29.  Section  109-27.5009  "Control  of 
hypodermic  needles  and  syringes"  is 
modified,  adding  syringes  as  a  control 
item. 

30.  Section  109-27.5012-3  "Federal 
standards  applicable  to  marking"  is 
deleted. 

31.  Subpart  109-27.51  "Management 
of  Equipment  Held  for  Future  Projects" 
is  moved  to  subpart  109-28.50, 
"Management  of  Equipment  Held  for 
Future  Projects." 

32.  Subpart  109-27.52  "Management 
T>f  Spare  Equipment"  is  moved  to 
subpart  109-28.51.  "Management  of 
Spare  Equipment." 

33.  Section  109-27.5104-4  "Physical 
inventories"  revises  the  precious  metals 
physical  inventory  requirement  fit>m 
semiannual  to  annual. 

34.  Section  109-27.5104-5  "Control 
and  issue  of  stock"  formerly  was  §  109- 
27.5304-6  "Stock  issue." 

35.  Section  109-27.5106-3  "Returns" 
strengthens  the  requirement  for 
returning  excess  precious  metals  to  the 
precious  metals  pool  by  substituting  the 
word  "must"  for  "should." 

36.  Section  109-28.000-51  "Storage 
guidelines,"  formerly  §  109-28.001-51, 
is  revised  and  condensed  to  eliminate 
unneeded  material.  Guidance  is  added 
to  address  hazardous,  contaminated, 
nuclear-related,  and  proliferation 
sensitive  property. 

37.  Section  109-28.306-3 
"Limitations  on  use,"  formerly  §  109- 
28.308-3,  requires  DOE  offices  and 
designated  contractors,  in  lieu  of  the 
Director  of  Administration  and  heads  of 
field  offices,  to  establish  controls  for  use 
of  customer  supply  center  (CSC) 
accounts. 

38.  Section  109-28.306-5 
"Safeguards,"  formerly  §  109-28.308-6, 
requires  DOE  offices  and  designated 
contractors,  in  Ueu  of  the  Director  of 
Administration  and  heads  of  field 
offices,  to  establish  controls  on 
customer  access  codes  for  CSC  accounts. 

39.  Subpart  109-28.50  "Management 
of  Equipment  Held  for  Future  Projects" 
formerly  was  subpart  109-27.51. 

40.  Section  109-28.5005  "EHFFP 
program  review,"  formerly  §  109- 
27.5106  "Field  organization  review", 
requires  OPMOs,  in  lieu  of  heads  of. 
field  offices  and  contracting  officers,  to 
conduct  reviews  of  equipment  held  for 
future  projects  (EHFFP)  programs. 

41.  Subpart  109-28.51  "Management 
of  Spare  Equipment"  formerly  was 
subpart  109-27.52. 

42.  Part  109-29  "Federal 
Specifications  and  Standards",  is 
deleted. 


D.  Subchapter  F—ADP  and 
Teleconununications 

43.  Part  109-35 
"Telecommunications",  is  deleted. 

44.  Part  109-36  "ADP  Management", 
is  deleted. 

E.  Subchapter  G — Aviation, 
Transportation,  and  Motor  Vehicles 

45.  Part  109-37  "Government  aviation 
administration  and  coordination" 
added,  expanding  gmdance  formerly 
foimd  in  subpart  109-38.52. 

46.  Section  109-38.000-50  "Policy" 
(aircrait  portion  only)  is  moved  to  part 
109-37  since  aircraft  management 
responsibiUty  has  been  transferred  to 
the  Assistant  Secretary  for  Environment, 
Safety,  and  Health. 

47.  Subpart  109-38.3  "Official  Use  of 
Government  Motor  Vehicles"  applies 
only  to  designated  contractors.  Official 
use  for  DOE  employees  is  covered  in 
subpart  109-6.4. 

48.  Section  109-38.301-1.50 
"Authorization  for  transportation 
between  residence  and  place  of 
employment"  states  that  such  use  is  to 
be  provided  for  under  terms  of  the 
contract,  and  is  to  be  approved  by  DOE 
contracting  official. 

49.  Section  109-38.301-1.51 
"Emergency  use"  clarifies  what  is 
emergency  use,  including  unscheduled 
overtime. 

50.  Section  109-38.301-1.52 
"Maintenance  of  records"  requires  the 
maintenance  of  logs  for  home-to-work 
use  of  motor  vehicles. 

51.  Section  109-38.301-1.53 
"Responsibilities  of  motm  vehicle 
operators"  references  for  contractor 
employees  the  same  motor  vehicle 
operator  responsibilities  in  §  109-6.400- 
50  that  apply  to  Federal  employees.  Use 
of  seat  belts  and  potential  tax  liabiUty 
are  also  added. 

52.  Section  109-38.1306  "Acquisition 
of  fuel-efficient  passenger  automobiles" 
is  deleted  since  acquisition  plans  are  no 
longer  to  be  submitted  to  Headquarters. 

53.  Subpart  109-38.51  "Utilization  of 
Motor  Equipment,"  formerly  subpart 
109-38.50,  adds  utilization 
requirements  for  motor  equipment  other 
than  motor  vehicles. 

54.  Section  109-38.5101  "Policy" 
adds  motor  equipment  and  GSA 
Interagency  Fleet  Management  System 
motor  vehicles. 

55.  Section  109-38.5102  "Utilization 
controls  and  practices"  adds  charge' 
back  provisions  and  use  of  dual-purpose 
vehicles,  motor  scooters,  motorcycles, 
and  electric  vehicles. 

56.  Section  109-38.5103  "Motor 
vehicle  utilization  standards"  requires 
annual  usage  reviews  of  other  trucks. 
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ambulancet,  buses,  and  motor 
equipment  other  than  motor  vehicles  to 
justify  retention. 

57.  Section  109-38.5106  "Applicaticm 
of  motor  veliicle  use  goals"  is  added 
requiring  a^ual  reviews  of  vehicle 
utilization  statistics,  identification  of 
vehicles  not  meeting  goals,  justificatioD 
of  their  retontion  by  users,  or 
reassignment  or  disposition. 

58.  Former  subpart  109-38.51 
"Acquisitii^i  of  Motor  Vehicles"  is  now 
subpart  109-26.5  "GSA  Procurement 
Programs".; 

59.  Policy  and  procedures  on  the 
official  use  of  motor  vehicles,  formerly 
found  in  subpart  109-38.54  "Official 
Use  of  Motor  Vehicles  and  Aircraft",  is 
now  found  in  109-6.4  "Official  Use  of 
Govenmimit  Carriers  Between 
Residence  dnd  Place  of  Employment" 
and  subpart  109-38.3  "Official  Use  of 
Govemmenft  Motor  Vehicles". 

60.  Section  109-38.5410  "Use  of 
motor  vehicles  by  the  Postal  Service"  is 
deleted. 

61.  Subp«rt  109-39.3  "Use  and  Care 
of  GSA  Interagency  Fleet  Management 
System  Vehicles"  prohibits  smoking  in 
these  vehicles  and  requires  a  review  of 
utilization  Statistics  to  justify  their 
retention. 

F.  Subchapter  H— Utilization  and 
Disposal     j 

62.  Part  ld9-42  "Utilization  and 
disposal  of  hazardous  materials  and 
certain  categories  of  property"  is  added 
setting  forth  policies  and  procedures  for 
radioactivefy  or  chemically 
contaminated  excess  and  surplus 
personal  property. 

63.  Part  109-42  "Property 
Rehabilitation  Services  and  Facilities" 
is  moved  to  subpart  109—45.10. 

64.  Section  109-43.304-1.50  "DOE 
reutilizatioQ  screening",  formerly  §  109- 
43.311-1-50.  is  modified  to  include  the 
Used  Energy-Related  Laboratory 
Equipment  Grant  Program  in  the  DOE 
screening  cycle. 

65.  Section  10»-43.304-4  "Property  at 
installations  due  to  be  discontinued", 
formerly  §  109-43.311-5.  adds  new 
requirements  for  developing  site 
utilization  tnd  disposal  programs  for 
installation^  to  be  closed. 

66.  Section  109-43.305-50  "Nuclear- 
related  and  proliferation-sensitive 
property"  is  added  to  define  non- 
reporting/screening  requirements. 

67.  Section  109-43.307  "Items 
reqiiiring  special  handling"  is  added  to 
include  the  monitoring  of  hazardous 
property;  designates  accepting  officials 
for  gifts  for  defense  purposes, 
conditional  gifts,  and  unconditional 
gifts;  and  addresses  the  disposal  of 
unsafe  personal  property. 


68.  Section  109-43.307-50  "Export 
controlled  property"  adds  requirements 
for  export  controls,  licenses  and 
authorizations. 

69.  Section  109-43.307-52  "Nuclear- 
related  or  proliferation-sensitive 
property"  is  added  to  include  policy  on 
identification  and  disposition  of  this 
type  of  property. 

70.  Section  109-43.307-53  "ADPE", 
formerly  §  109-43.313-51.  is  changed  to 
include  requirements  for  sanitizing 
ADPE  prior  to  disposal. 

71.  Section  10^-43.313-53  "Naval 
gun  mounts"  is  deleted. 

72.  Section  109-43.313-54  "Precious 
metals"  is  deleted,  covered  by  subpart 
109-27.51. 

73.  Section  109-43.313-55  "Shielding 
material"  is  deleted. 

74.  Section  109-43.313-57  "Lead"  is 
deleted. 

75.  Section  109-43.4701 
"Performance  Reports"  adds  the  use  of 
form  85-2  and  adds  fields  for  the 
Utilization  and  Disposal  of  Excess  and 
Surplus  Personal  Property  report. 

76.  Section  109-44.702-3  "Hazardous 
materials"  is  added,  making  the 
Director.  OAS  and  the  OPMOs 
responsible  for  safeguards  in  the 
donation  of  hazardous  materials  to 
pubUc  bodies. 

77.  Section  109-45.301-51  "Export/ 
import  clause"  is  added  as  new  clause 
to  be  added  to  all  sales  documents. 

78.  Section  109-45.304-2.50 
"Negotiated  sales  and  negotiated  sales  at 
fixed  prices  by  designated  contractors" 
criteria  in  this  section  is  changed  from 
reasonable  recovery  value  of  property  to 
be  sold  not  to  exceed  $1,000  to  the  fair 
market  value  not  to  exceed  $15,000. 

79.  Section  109-45.309  "Special 
classes  of  property"  is  added  to  address 
the  sale  of  gold,  hazardous  property, 
export  controlled  property,  classified 
property,  nuclear-related  or 
prolifiaration-sensitive  property  and 
ADPE. 

80.  Section  109-45.309-50 
"Unserviceable  Property"  is  deleted. 

81.  Section  109-45.316  "Report  of 
identical  bids"  is  deleted. 

82.  Section  109-45.317  "Noncollusive 
bids  and  proposals"  is  added  to 
designate  the  Heads  of  field 
organization  to  make  determinations 
regarding  sale  terms  and  conditions. 

83.  Former  subpart  109-45.5 
"Abandoimient  or  destruction  of 
personal  property"  is  now  subpart  109- 
45.9. 

84.  Subpart  109-45.6  "Debarred, 
suspended,  and  ineligible  contractors" 
is  added  to  require  that  procedures  be 
established  to  ensure  that  listed 
contractors  are  not  offered  sohdtations, 
etc. 


85.  Subpart  109-45.9  "Abandonment 
or  destruction  of  personal  property," 
formerly  subpart  109-45.5.  is  changed 
to  allow  abandonment  or  destruction  of 
property  if  the  property  has  no 
commercial  value  or  its  continued  care 
and  handling  woidd  cost  more  than  the 
proceeds  from  its  sale. 

86.  Subpart  109-45.10  "Recovery  of 
Precious  Metals,"  former  subpart  109- 
42.3  "Recovery  of  precious  metals  and 
strategic  and  critical  metals,"  is 
modified  to  address  the  recovery  of 
precious  metals  from  items  in  other  than 
pure  form  and  use  of  the  E)oD  Precioiis 
Metals  Recovery  Program. 

87.  Most  of  subpart  109-45.50 
"Excess  and  surplus  radioactively  and 
chemically  contaminated  personal 
property"  is  now  included  in  subpart 
109-1.53  "Management  of  high-risk 
property." 

88.  Part  109-50  "Programmatic 
disposal  of  E)OE  property"  is  renamed  to 
"Special  DOE  disposal  authorities." 

89.  Former  subpart  109-50.3  "Used 
Energy-Related  Laboratory  Equipment 
Grant  Program"  iS  redesignated  subpart 
109-50.1  and  former  §§  109-50.305-5 
"Excess  used  energy-related  laboratory 
equipment  holding  organizations"  and 
109-50.305-6  "Screening  locations"  are 
deleted. 

90.  Subpart  109-50.2  "Support  to 
Math  and  Science  Education"  is  added 
to  provide  gmdance  on  providing 
property  to  schools  with  math  and 
science  programs. 

91.  Subpart  109-50.3  ''Economic 
development"  is  added  to  provide 
guidance  on  providing  property  to 
community  economic  development 
groups. 

G.  Subchapter  I— Industrial  Plant 
Equipment 

92.  Part  109-51  "Loans  of  Industrial 
Plant  Equipment  from  the  Defense 
Industrial  Plant  Equipment  Center"  is 
deleted  as  a  result  of  the  discontinuance 
of  FPMR  part  101-51. 

m.  Public  Comments 

DOE  invites  interested  persons  to 
participate  by  submitting  data,  views,  or 
argiunents  with  respect  to  the  IX)E- 
PMR  amendments  set  forth  in  this  rule. 
The  public's  participation  is  especially 
encouraged  with  resp>ect  to  (a)  the 
definition  of  terms  used  throughout  the 
D(%-PMR  and  (b)  part  109-50.  Special   • 
DOE  ENsposal  Authorities  since  the 
guidance  contained  in  this  part  has 
significant  pubUc  impact.  Three  copies 
of  written  comments  should  be 
submitted  to  the  address  indicated  in 
the  ADDRESSES  section  of  this  rule.  All 
conunents  received  will  be  available  for 
public  inspection  during  normal  work 
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hours.  All  written  comments  received 
by  the  date  indicated  in  the  "DATES" 
section  of  this  notice  will  be  carefully 
assessed  and  fully  considered  prior  to 
the  eH^ective  date  of  these  amendments 
as  a  final  rule.  Any  information 
considered  to  be  confidential  must  be  so 
identified  and-sulnnitted  in  writing,  one 
copy  only.  EXDE  reserves  the  right  to 
determine  the  confidential  status  of  the 
information  and  to  treat  it  according  to 
its  determination  in  accordance  with  10 
CFR  1004.11.  .^ 

IV.  Procedural  Requirements 

A.  Review  Under  Executive  Order  12866 

This  regulatory  action  has  been 
determined  not  to  be  a  "significant 
regulatory  action"  under  Executive 
Order  12866,  "Regulatory  Planning  and 
Review,"  (58  FR  51735,  October  4. 
1993).  Accordingly,  this  action  was  not 
subject  to  review  imder  the  Executive 
Order  by  the  Office  of  Information  and 
Regulatory  Affairs. 

B.  Review  Under  the  National 
Environmental  Policy  Act 

Pursuant  to  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  parts  1500-1508),  the  Department 
has  established  guidelines  for  its 
compliance  with  the  provisions  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  (42  U.S.C.  4321  et  seq.). 
Pursuant  to  appendix  A  of  subpart  D  of 
10  CFR  part  1021,  National 
Environmental  Policy  Act  Implementing 
Procedures  (Categorical  Exclusion  A6), 
the  Department  of  Energy  has 
determined  that  this  proposed  rule  is 
categorically  excluded  from  the  need  to 
prepare  an  environmental  impact 
statement  or  environmental  assessment. 

C.  Review  Under  the  Paperwork 
Reduction  Act 

To  the  extent  that  new  information 
collection  or  recordkeeping 
requirements  are  imposed  by  this 
rulemaking,  they  are  provided  for  imder 
Office  of  Management  and  Budget 
paperwork  clearance  package  No.  1910- 
0300.  No  new  information  collection  is 
proposed  by  this  rule. 

D.  Review  Under  the  Regulatory 
Flexibility  Act 

These  proposed  regulatory 
amendments  were  reviewed  under  the 
Regulatory  Flexibility  Act  of  1980,  5 
U.S.C.  601,  et  seq.,  which  requires 
preparation  of  an  initial  regulatory 
flexibility  analysis  for  any  rule  which  is 
likely  to  have  significant  economic 
impact  on  a  substantial  ntmiber  of  small 
entities.  With  one  exception,  the 
proposed  amendments  impose 
compliance  requirements  only  on 


management  and  operating  contractors 
who  are  large  businesses.  The  exception 
involves  requirements  to  account  for 
and  control  high  risk  property.  In  some 
instances,  these  requirements  may  apply 
to  small  business  subcontractors.  The 
cost  of  compliance  will  be  minitpal 
because  sudi  subcontractors  already 
have  property  systems  to  handle  high 
risk  property  without  costly 
adjustments.  Therefore,  DOE  certifies 
that  this  nile  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  and,  therefore, 
no  regulatory  flexibility  analysis  has 
been  prepared. 

E.  Review  Under  Executive  Order  12612 

Executive  Order  12612  entitled 
"Federalism,"  52  FR  41685  (October  30, 
1987),  requires  that  regulations,  rules, 
legislation,  and  any  other  policy  actions 
be  reviewed  for  any  substantial  direct 
effects  on  States,  on  the  relationship 
between  the  Federal  Government  and 
the  States,  or  in  the  distribution  of 
power  and  responsibilities  among 
various  levels  of  Government.  If  there 
are  sufficient  substantial  direct  effects, 
then  the  Executive  Order  requires 
preparation  of  a  federalism  assessment 
to  be  used  in  all  decisions  involved  in 
promulgating  and  implementing  a 
policy  action.  The  Department  of  Energy 
has  determined  that  this  proposed  rule 
will  not  have  a  substantial  direct  effect 
on  the  institutional  interests  or 
traditional  functions  of  States. 

F.  Review  Under  Executive  Order  12988 

With  respect  to  the  review  of  existing 
regulations  and  the  promulgation  of 
new  regulations,  section  3(a)  of 
Executive  Order  12988,  "Civil  Justice 
Reform,"  61  FR  4729  (February  7, 1996), 
imposes  on  Executive  agencies  the 
general  duty  to  adhere  to  the  following 
requirements:  (1)  Eliminate  drafting 
errors  and  ambigviity;  (2)  write 
regulations  to  minimize  litigation;  and 
(3)  provide  a  clear  legal  standard  for 
affected  conduct  rather  than  a  general 
standard  and  promote  simplification 
and  biutien  reduction.  With  regard  to 
the  review  required  by  section  3(a), 
section  3(b)  of  Executive  Order  12988 
sf>ecifically  requires  that  Executive 
agencies  make  every  reasonable  effort  to 
ensxu«  that  the  regulation:  (1)  Clearly 
specifies  the  preemptive  effect,  if  any; 
(2)  clearly  specifies  any  effect  on 
existing  Federal  law  or  regulation;  (3) 
provides  a  clear  legal  standard  for 
affected  conduct  while  promoting 
simplification  and  burden  reduction;  (4) 
specifies  the  retroactive  effect,  if  any;  (5) 
adequately  defines  key  terms;  and  (6) 
addresses  other  important  issues 
affecting  clarity  and  general 


draftsmanship  under  any  guidelines 
issued  by  the  Attorney  General.  Section 
3(c)  of  Executive  Order  12988  requires 
Executive  agencies  to  review  regulations 
in  light  of  applicable  standards  in 
section  3(a)  and  section  3(b)  to 
determine  whether  they  are  met  or  it  is 
imreasonable  to  meet  one  or  more  of 
them.  DOE  has  completed  the  required 
review  and  determined  that,  to  the 
extent  permitted  by  law,  the  proposed 
regulations  meet  the  relevant  standards 
of  Executive  Order  12988. 

G.  Public  Hearing  Determination 

DOE  has  concluded  that  this  proposed 
rule  does  not  involve  any  significant 
issues  of  law  or  fact.  Therefore, 
consistent  with  5  U.S.C.  553,  DOE  has 
not  scheduled  a  public  hearing. 

List  of  Subjacts  in  41  CFR  Chapter  109 

Government  property  management 

Issued  in  Washington,  DC,  on  August  23, 
1996. 

Archer  L.  Durham, 

Assistant  Secretary  for  Human  Resources  and 
Administration. 

For  the  reasons  set  forth  in  the 
preamble,  41  CFR  Chapter  109  is 
proposed  to  be  revised  as  set  forth 
below: 

CHAPTER  109— DEPARTMENT  OF 
ENERGY 

PROPERTY  MANAGEMENT 
REGULATIONS 

SUBCHAPTER  A— GENERAL 

Part 

109-1     Introduction. 

109-6    Miscellaneous  regulations. 

SUBCHAPTER  B— {RESERVED] 

SUBCHAPTER  C— [RESERVED] 

SUBCHAPTER  D— {RESERVED] 

SUBCHAPTER  E— SUPPLY  AND 
PROCUREMENT 

109-25  General. 

109-26  Procurement  sources  and  program. 

109-27  Inventory  management. 

109-28  Storage  and  distribution. 

109-30  Federal  catalog  system. 
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109-1.101    Pbderal  Property  Management 

Regulations  System. 
109-1.101-50    DOE-PMR  System. 
109. 1 . 1 02    F^eral  Property  Management 

RegulatioDs. 
109-1.102-50    DOE-PMRs. 
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FPMR. 
109-1.104-50    Publication  and  distribution 

ofDOE-FMR. 
109-1.106    Applicability  of  FPMR. 
109-1.106-50    Applicability  of  FPMR  and 

DOE-PMR. 
109-1.107    Agency  consultation  regarding 

FPMR 
109-1 . 1 07-50    Consultation  regarding  DOE- 
PMR. 
109-1.108    AgBncy  implementation  and 

supplementation  of  FPMR. 
109-1.110-501    Deviation  procedures. 

Subpart  109-1.50— Paraoital  Property 
Managainant  ProQram 

109-1 .  5000    bcope  of  subpart 
109-1.5001    Policy. 

109-1.5002    personal  property  management 
program  ^bjectivea. 

Subpart  100-1.51— Paraoital  Property 
Managamant  Standarda  and  Practicaa 
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109-1.5101    Official  use  of  personal 

property. 
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property. 
109-1.5103    Loan  of  {jersonal  property. 
109-1.5104    Borrowing  of  personal  propetty. 
109-1.5105    Identification  marking  of 

personal  property. 
109-1.5106    Se^egation  of  personal 

property. 
109-1 . 5 1 07    Physical  protection  of  personal 

property. 
109-1.5108    personal  property  records 

requiremfnts. 
109-1. 5108-X    Capital  equipmmt 
109-1.5108-2    Sensitive  items. 
109-1.5108-31    Stores  inventories. 
109-1.5108-4)    Precious  metals. 


109-1.5108-5    Administratively  controlled 

items. 
109-1.5109    Control  of  sensitive  items. 
109-1.5110    Physical  inventories  of  personal 

property. 
109-1.5111    Retirement  of  property. 
109-1.5112    Loss,  damage,  or  destruction  of 

persona]  property  in  possession  of  DOE 

direct  operations. 
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designated  contractors. 
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Su()part  100-1.52— Personal  Property 
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1 09-1 .  5200    Scope  of  subpart 

109-1.5201     Policy. 
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109-1.5203    Management  of  subcontractor- 
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109-1.5204    Review  and  approval  of  a 
designated  contractor's  personal 
property  management  system. 

109-1.5205    Personal  property  management 
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Subpart  100-1.53    Managamant  of  High 
Riak  Psraonal  Property 

109-1.5300  Scope  of  subpart 

109-1.5301  Applicability. 
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109-1.5303  Policies. 

109-1.5304  Procedures. 

AndMMlty:  Sec.  644,  Pub.  L  95-91, 91  Stat 
599  (42  U.S.Q  7254) 

SUBCHAPTER  A— GENERAL 
PART  109-1— INTRODUCTION 

Subpart  109-1.1 — Regulation  System 

S  100-1.100-60    Scope  of  subpart 

This  subpart  describes  the 
Department  of  Energy  (DOE)  F*roperty 
Management  Regulations  (DOE-PMR) 
system  which  establishes  uniform 
property  management  policies, 
regulations,  and  procedures  for  use 
throughout  the  DOE. 

f  1 00-1 .100-61    Definitions  sitd  acronyma. 

(a)  Definitions.  As  used  in  this 
diapter,  the  terms  personal  pmperty 
and  property  are  synonymous.  In 
addition,  the  following  definitions 

Administratively  controlled  items  ' 
means  personal  property  controlled  at 
the  discretion  of  individual  DOE  o£5ces. 
but  for  which  there  is  no  DOE 
requirement  to  maintain  formal  records. 

Capital  equipment  means  any  item  of 
personal  property  having  a  imit 
acquisition  cost  of  $5,000  or  more  and 
having  the  potential  for  maintaining  its 
integrity  (i.e..  not  expmdable  due  to 
use)  as  an  item. 


Designated  contractors  means  those 
on-site  DOE  contractors  to  which  the 
DOE-PMR  is  made  applicable  when 
included  as  a  contractual  requiremenL 
The  contractors  to  which  these 
regulations  may  be  made  applicable 
include  management  and  operating 
(M&O)  contractors,  environmental 
restoration  and  management 
contractors,  and  other  major  prime 
contractors  located  at  DOE  sites. 

Direct  operations  means  operations 
conducted  by  DOE  personnel. 

Disposal  means  the  process  of 
redistributing,  transferring,  donating, 
selling,  abandoning,  destroying,  or  other 
disposition  of  Government-owned 
personal  property. 

Especially  designed  or  prepared 
property  maasa  equipment  or  materials 
that  are  especially  designed  or  prepared 
for  nuclear  application  and  listed  in  the 
Nuclear  Suppliers  Group  "trigger  list" 
published  by  the  International  Atomic 
Energy  Agency. 

Export  controlled  property  means 
property  the  export  of  which  is  subject 
to  hcensing  by  the  U.S.  Department  of 
Commerce  or  the  U.S.  Department  of 
State,  or  authorized  by  the  U.S. 
Department  of  Energy. 

Hazardous  property  means  any 
personal  property,  including  scrap  or 
waste  but  excluding  property  involving 
a  radiological  hazard,  that  is  ignitable, 
corrosive,  reactive,  or  toxic  because  of 
its  quantity,  concentration,  or  physical, 
Rhefnical.  or  infactious  characteristics, 
or  that  is  deemed  a  hazardous  material, 
chemical  substance  or  mixture,  or 
hazardous  waste  under  the  Hazardous 
Material  Transportation  Act.  the 
Resource  Conservation  and  Recovery 
Act,  or  the  Toxic  Substances  Control 
Act.  Such  property  may  be  in  soUd, 
liquid,  semi-liquid,  or  contained  gas 
form  and  may  cause  or  significantly 
contribute  to  an  increase  in  mortality  or 
illness,  or  pose  present  or  potential 
hazard  to  human  health  or  the 
enviionment  when  improperly  used, 
treated,  stored,  transported,  disposed  of, 
or  mismanaged. 

Heads  of  field  organizations  means 
the  heads  of  any  Departmental  office 
located  outside  the  Washington,  DC 
metropoUtan  area.  In  addition,  the 
Federal  Energy  Regulatory  Commission, 
and  the  Office  of  Headquarters 
Procurement  Operations,  shall  be 
considered  a  field  organization  for 
purposes  of  these  regulations. 

High  risk  persona!  property  means 
property  that,  because  of  its  potential 
impact  on  public  health  and  safety,  the 
environment,  national  security  interests, 
or  proliferaticm  concerns,  must  be 
controlled,  and  disposed  of  in  other 
than  the  routine  manner.  The  categories 
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of  high  lisk  property  (defined  separately 
in  this  subpart)  are  proliferation 
sensitive  property,  sp>ecial  nuclear 
material,  hazardous  property, 
radioactive  property,  and  especially 
designed  or  prepared  property. 

Persona/ property  means  property  of 
any  kind,  except  for  real  estate,  interests 
therein  (such  as  easements  and  rights- 
of-way),  and  permanent  fixtures  which 
is  Government-owned,  chartered, 
rented,  or  leased  from  commercial 
sources  by  and  in  the  custody  of  E)OE 
or  its  designated  contractors;  source, 
byproduct,  special  nuclear  materials, 
and  atomic  weapons  as  defined  in 
section  11  of  the  Atomic  Energy  Act  of 
1954, 42  U.S.C.  2014;  and  petroleum  in 
the  Strategic  Petroleum  Reserve  and  the 
Naval  Petroleum  Reserves. 

Personal  property  management  means 
the  development,  implementation,  and 
administration  of  policies,  standards, 
programs,  practices  and  procedures  for 
effective  and  economical  acquisition, 
receipt,  storage,  issue,  use,  control, 
physical  protection,  care  and 
maintenance,  determination  of 
requirements,  maintenance  of  related 
operating  records,  and  disposal  of 
personal  property  (exclusive  of  the 
property  accounting  records). 

Proliferation-sensitive  property  means 
nuclear-related  or  dual-use  equipment, 
material,  or  technology  as  described  in 
the  Nuclear  Supplier  Group's  "Trigger" 
List  and  EKial-Use  List;  and  equipment, 
material  or  technology  used  in  the 
research,  design^  development,  testing, 
or  production  of  nuclear  or  other 
weapons. 

Radioactive  property  means  any  item 
or  material  that  is  contaminated  with 
radioactivity  and  which  emits  ionizing 
radiation  in  excess  of  background 
radiation  as  measured  by  appropriate 
instrumentation. 

Sensitive  items  means  those  items  of 
personal  property  which  are  considered 
to  be  susceptible  to  being  appropriated 
for  personal  use  or  which  can  be  readily 
converted  to  cash,  for  example: 
Firearms,  portable  photographic 
equipment,  binoculars,  portable  tape 
recorders,  portable  calculators,  portable 
power  tools,  portable  computers,  and 
portable  communications  equipment. 

Special  nuclear  material  means: 

(1)  Plutonium,  luanium  enriched  in 
the  isotope  of  233  or  235,  and  aihy  other 
materials  so  designated  pursuant  to 
section  51  of  Atomic  Energy  Act  of 
1954.42  U.S.G.  2071,  and 

(2)  Materials  artificially  enriched  by 
any  of  the  foregoing. 


(b)  Acronyms.  As  used  in  this  chapter, 
the  following  acronyms  apply: 

ADPE — Automatic  Data  Processing 

Equipment 
CFR— Code  of  Federal  Regulations 
CPPSR — Contractor  Personal  Property 

System  Review 
CRO-— Community  Reuse  Organization 
CSC— Customer  Supply  Center 
DEAR — ^Department  of  Energy  Acquisition 

Regulation 
DOD — Department  of  Defense 
DOE — Department  of  Energy 
EXDE-PMR — Department  of  Energy  Property 

Management  Regulations 
DPMO — Departmental  Property  Management 

OfiBcer 
ECCN— Export  Control  Classification  Nimiber 
EQ — Export  Controlled  Information 
EHFFP--Equipment  Held  For  Future  Projects 
EOQ — Economic  Order  Quantity 
ERLE — Energy-Related  Laboratory  Equipment 
FAA — Federal  Aviation  Administration 
FAMIS — Federal  Aviation  Management 

Information  System 
FIRMR — ^Federal  Information  Resources 

Management  Regulation 
FPMR — Federal  Property  Management 

Regulations 
FSC — Federal  Supply  Classification 
FSCG — Federal  Supply  Classification  Group 
GAO — General  Accounting  Office 
GSA — General  Services  Administration 
GVWR— Gross  Vehicle  Weight  Rating 
HR— High  Risk 
IFMS — Interagency  Fleet  Management 

System 
M&O    Management  and  Operating 
MCTL    Military  Critical  Technologies  List 
NTSB    National  Transportation  Safety  Board 
OCMA    OfRce  of  Contractor  Management 

and  AdministraUon 
OPMO    Organizational  Property 

Management  0£Bcer 
OPSEC    Operations  Security 
PPL    Personal  Property  Letter 
REAPS    Reportable  Excess  Automated 

Property  System 
SNM    Special  Nuclear  Material 
UCNI    IJnclassified  Controlled  Nuclear 

Information 
U.S.C    United  States  Code 

§  109-1.101    Federal  Property  Msnagement 
Regulations  System. 

§109-1.101-60    DOE-PMR  System. 

The  DOE-PMR  system  described  in 
this  subpart  is  established  to  provide 
uniform  personal  property  management 
policies,  standards,  and  practices  within 
the  Department. 

§109-1.102    Federal  Property  Management 
Regulations. 

§109-1.102-50    DOE-PMRa. 

The  DOE-PMRs  (41  CFR  Ch.  109) 
implements  and  supplements  the  FPMR 
(41  CFR  Ch.  101)  issued  by  the  General 
Services  Administration  (GSA),  Public 
Laws,  Executive  Orders,  Office  of 
Management  and  Budget  directives,  and 
other  agency  issuances  effecting  the 


Department's  personal  property 
management  program. 

f  109-1.103    FPMR  temporary  regulations. 

f  100-1.103-50    DOE-PMR  ten^orwy 
regulations  and  bulietlna 

(a)  Subject  to  applicable  procedural 
requirements  in  42  U.S.C  7191  and  5 
U.S.C  553,  Personal  Property  Letters  are 
authorized  for  publication  when  time  or 
extraordinary  cirounstances  will  not 
permit  promulgation  of  an  amendment 
to  the  Code  of  Federal  Regulations  (CFR) 
aHecting  DOE  direct  operations  only 
and  if  the  PPL  will  be  effective  for  a 
period  of  12  months  or  less.  These  PPLs 
will  be  codified  before  the  designated 
expiration  date  or  their  effective  period 
will  be  extended  if  it  is  determined  that 
conversion  to  permanent  form  caimot  be 
accomplished  within  the  specified  time 
fiame. 

(b)  DOE-PMR  Bidletins  are  used  to 
disseminate  information  concerning 
personal  property  management  matters 
not  affecting  policy  or  to  clarify 
instructions  in  actions  required  by  the 
FPMR  or  DO&4'MR. 

§109-1.104    Publicatton  and  distribution  of 
FPMR. 

§100-1.104-50    Publication  and 
Distribution  of  DOE-PMR. 

The  DOE-PMR  will  be  pubUshed  in 
the  Federal  Register  and  will  appear  in 
the  era  as  Ch.  109  of  Title  41,  Pubhc 
Contracts  and  Property  Management. 
Looseleaf  publications  will  be 
distributed  to  EXDE  offices. 

§109-1.106    Applicability  of  FPMR. 

§109-1.109-50    Appllcabiiity  of  FPMR  and 
DOE-PMR. 

(a)  The  FPMR  and  DOE-H^  apply  to 
all  direct  operations. 

(b)  The  DOE-PMR  does  not  apply  to 
faciUties  and  activities  conducted  imder 
Executive  Order  12344  and  Pub.  L.  98- 
525. 

(c)  Unless  otherwise  provided  in  the 
appropriate  part  or  subpart,  the  FPMR 
and  DOE-PMR  apply  to  designated 
contractors. 

(d)  The  Procurement  Executive  or 
head  of  a  contracting  activity  may       * 
designate  contractors  other  than 
designated  contractors  to  which  the 
FPMR  and  DOE-PMR  apply. 

(e)  The  FPMR  and  DOE-PMR  shall  be 
used  by  contracting  officers  in  the 
administration  of  applicable  contracts, 
and  in  the  review,  approval,  or  appraisal 
of  such  contractor  operations. 

(f)  Regulations  for  the  management  of 
Government  property  in  the  possession 
of  other  DOE  contractors  are  contained 
in  the  Federal  Acquisition  Regulation 
(FAR),  48  era  part  45.  and  in  the  DOE 
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Acqiiisition  Regulation  (DEAR).  48  CFR 
part  945. 

(g)  Regulations  for  the  management  of 
personal  property  held  by  financial 
assistance  recipients  are  contained  in 
the  DOE  Financial  Assistance  Rules  (10 
CFR  part  60Q)  and  DOE  Order  534.1. 
Accounting. 

S10»-1.107    Agency  consultation 
ragardktg  FPfPR. 

1100-1.107-60   Conaultation  regarding 
DOE-PMR. 

The  DOE-PMR  shall  be  fully 
coordinated  with  all  Departmental 
elements  substantively  concerned  with 
the  subject  idatter. 

(109-1.106    Agency  Impiamantatlon  and 
supplementation  of  FPHR. 

(a)  The  IX)E-PMR  shall  include  basic 
and  significant  Departmental  personal 
property  maaagement  pohcies  and 
standards  wlUch  implement, 
supplement,  or  deviate  from  the  FPMR 
In  the  absence  of  any  DOE-PMR 
issuance,  the  basic  FPMR  material  shall 
govern. 

(b)  The  DdE-PMR  shall  be  consistent 
with  the  FPMR  and  shall  not  duplicate 
or  paraphrase  the  FPMR  material. 

(c)  Implementing  procedures, 
instructions,  and  guides  which  are 
necessary  to  clarify  or  to  implement  the 
DOE-PMR  may  be  issued  by 
Headquarters  or  field  organizations, 
provided  thart  the  implementing 
procedures,  instructions  and  gmdes: 

(1)  Are  consistent  with  the  policies 
and  procedures  contained  in  this 
regulation  a^  implemented  and 
supplemented  from  time  to  time; 

(2)  To  the  extent  practicable,  follow 
the  format,  arrangement,  and  numbering 
system  of  this  regulation;  and 

(3)  Coniaia  no  materiid  which 
duplicates,  paraphrases,  or  is 
inconsistent  -with  the  contents  of  this 
regulation. 

§109-1.110-00    Deviation  procedures. 

(a)  [Reserved] 

(b)  Requests  for  deviations  from 
applicable  portions  of  the  FPMR  and 
DOE-PMR  (sxcept  aviation  related 
portions)  sh^ll  be  forwarded  with 
supporting  documentation  by  the 
Organizational  Property  Management 
Officer  (OPMO)  to  the  Departmental 
Property  Management  Officer  (DPMO). 

(c)(1)  Requests  for  deviations  from 
aviation  related  portions  of  the  FPMR 
and  DOE-PMR  concerning  aviation 
operations  shall  be  forwarded  by  the 
OPMO  with  supporting  doomientation 
to  the  DOE  Senior  Aviation 
Management  Official. 

(2)  Each  Truest  for  deviation  shall 
contain  the  following: 


(i)  A  statement  of  the  deviation 
desired,  including  identification  of  the 
specific  paragraph  number(s)  of  the 
DOE-PMR; 

(ii)  The  reason  why  the  deviation  is 
considered  necessary  or  would  be  in  the 
best  interest  of  the  Government; 

(ill)  If  applicable,  the  name  of  the 
contractor  and  identification  of  the 
contractor  affected; 

(iv)  A  statement  as  to  whether  the 
deviation  has  been  requested  previously 
and,  if  so,  circumstances  of  the  previous 
request; 

(v)  A  description  of  the  intended 
effect  of  the  deviation; 

(vi)  A  statement  of  the  period  of  time 
for  which  the  deviation  is  needed;  and 

(vii)  Any  pertinent  backgroimd 
information  which  will  contribute  to  a 
full  understanding  of  the  desired 
deviation. 

(d)  The  Deputy  Assistant  Secretary  for 
Procurement  and  Assistance 
Management  is  authorized  to  grant 
deviations  to  the  DOE-PMR. 

(e)  Requests  for  deviations  fit>m  the 
FPMR  will  be  coordinated  with  GSA  by 
the  DPMO. 

Sut)part  109-1.50 — Personal  Property 
Management  Program 

§109-1.5000    Scope  of  subpart 

This  subpart  supplements  the  FPMR, 
states  DOE  personal  pro]}erty 
management  policy  and  program 
objectives,  and  prescribes  authorities 
and  responsibilities  for  the  conduct  of 
an  effective  personal  property 
management  program  in  DOE. 

§109-1.5001    Policy. 

It  is  DOE  policy  that  a  program  for  the 
management  of  personal  property  shall 
be  established  and  maintained  to  meet 
program  needs  economically  and 
efficiently  and  in  accordance  with 
applicable  Federal  statutes  and 
regulations. 

§  109-1.5002    Personal  property 
management  program  obfectives. 

The  objectives  of  the  DOE  peraonal 
property  management  program  are  to 
provide: 

(a)  A  system  for  effectively  managing 
personal  property  in  the  custody  or 
possession  of  DOE  organizations  and 
designated  contractors;  and 

(b)  Uniform  principles.  poUcies.  and 
standards  for  economical  and  efficient 
management  of  personal  property  that 
are  siifficiently  broad  in  scope  and 
flexible  in  nature  to  facilitate  adaptation 
to  local  needs  and  various  kinds  of 
operations. 


Subpart  109-1.51— Personal  Property 
Management  Standards  and  Practices 

§109-1.5100    Scope  of  subpart 

This  subpart  provides  gmdance  on 
DOE  standards  and  practices  to  be 
applied  in  the  management  of  personal 
property.  The  standards  and  practices 
that  apply  to  capital  equipment  shall  be 
based  on  the  imit  acquisition  cost 
threshold  specified  in  the  definition  of 
capital  equipment  contained  in  §  109- 
1.100-51  of  this  part.  No  other 
acquisition  cost  threshold  shall  apply. 

§109-1.5101    Official  uae  of  personal 
property. 

Personal  property  shall  be  used  only 
in  the  performance  of  official  work  of 
the  United  States  Government,  except: 

(a)  In  emergencies  threatening  loss  of 
life  or  property; 

(b)  As  otherwise  authorized  by  law 
and  approved  by  the  Director,  Office  of 
Administrative  Services;  heads  of  field 
organizations  for  their  respective 
organizations;  or  a  contracting  officer  for 
contractor-held  property. 

§  100-1.5102    Maximum  uae  of  peraonal 
property. 

Personal  Property  management 
systems  shall  assure  that  the  best 
possible  use  is  made  of  personal 
property.  Supplies  and  equipment  shall 
be  generally  liinited  to  those  items 
essential  for  carrying  out  the  programs 
of  DOE  effectively. 

§  1 09-1 .51 03    Loan  of  personal  property. 

(a)  Personal  property  which  is  not 
excess  and  would  otherwise  be  out  of 
service  for  temporary  periods  may  be 
loaned  to  other  DOE  offices  and 
contractors,  other  Federal  agencies,  and 
to  others  for  official  purposes.  The  loan 
request  shall  be  in  writing,  stating  the 
purpose  of  the  loan  and  period  of  time 
required.  The  loan  shall  be  executed  on 
DOE  Form  4420.2.  Personal  Property 
Loan  Agreement  or  computer  generated 
equipment  when  approved  in  writing  by 
the  OPMO.  When  approved,  a 
memorandum  transmitting  the  loan 
agreement  shall  be  prepared  identifying 
the  loan  period,  delivery  time,  method 
of  payment  and  transportation,  and 
point  of  delivery  and  return,  to  ensiue 
proper  control  and  protect  DOE's 
interest.  The  loan  period  shall  not 
exceed  one  year,  but  may  be  renewed  in 
one  year  increments.  Second  renewals 
of  loan  aoeements  shall  be  reviewed 
and  justified  at  a  level  of  management 
at  least  two  levels  above  that  of  the 
individual  making  the  determination  to 
loan  the  property.  Third  renewals  shall 
be  approved  by  the  head  of  the  field 
organization  or  designee. 
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(b)  Requests  for  loans  to  foreign 
Governments  and  other  foreign 
organizations  shall  be  submitted  to  the 
Deputy  Assistant  Secretary  for 
International  Energy  Policy  for 
approval,  with  a  copy  to  the  cognizant 
Headquarters  program  office. 

S 1 09-1 .51 04    Borrowing  of  personal 
propwrty. 

(a)  DOE  organizations  and  designated 
contractors  are  encouraged  to  borrow 
personal  property  within  DOE  to  further 
DOE  programs.  Property  classified  as 
Equipment  Held  For  Future  Projects 
(EHFTP)  or  as  In  Standby  shoidd  be 
reviewed  by  those  receiving  availability 
inquiries  for  short-term  use  (one  year  or 
less).  Borrowing  of  Government 
personal  property  from  other  Federal 
agencies  is  also  encouraged  when 
required  for  short  periods  of  time.  Such 
transactions  shall  be  covered  by  written 
agreements  which  include  all  terms  of 
the  transaction. 

(b)  In  determining  whether  it  is 
practical  and  economical  to  borrow 
personal  property,  consideration  shall 
be  given  to  suitability,  condition,  value, 
extent  and  nature  of  use,  extent  of 
availability,  portability,  cost  of 
transportation,  and  other  similar  factors. 

(c)  Adequate  records  and  controls 
shall  be  established  and  maintained  for 
borrowed  property  to  ensure  its  proper 
control  and  prompt  retiun  to  the  lender. 

§109-1.5106    Mentlflcation  marlcing  of 
personal  property. 

(a)  Personal  property  shall  be  marked 
"U.S.  Government  property"  subject  to 
the  criteria  below.  The  markings  shall 
be  secvuely  affixed  to  the  property, 
legible,  and  conspicuous.  Examples  of 
appropriate  marking  media  are  bar  code 
labels,  decals,  and  stamping.    ,    ^■.:- 

(1)  Capitalized  property  and  sensitive 
items  shall  be  marked  "U.S. 
Government  property"  and  niunbered 
for  control  purposes. 

(2)  Administratively  controlled 
property  and  other  personal  property 
susceptible  to  unauthorized  personal 
use  should  be  marked  "U.S. 
Government  property"  and  numbered 
for  control  purposes. 

(b)  Personal  property  which  by  its 
nature  cannot  be  marked,  such  as  stores 
items,  metal  stock,  etc.,  is  exempted 
from  this  requirement. 

(c)  To  the  extent  practicable  and 
economical,  markings  shall  be  removed 
prior  to  disposal  outside  of  DOE,  or,  if 
removal  is  impractical,  additional 
permanent  markings  may  be  added  to 
indicate  such  disposal. 


§109-1.5106   Segrsgstion  of  paraoMi 
property. 

Ordinarily,  contractor-owned 
personal  property  shall  be  segregated 
from  Government  personal  property. 
Commingling  of  Government  and 
contractor-owned  personal  property 
may  be  allowed  oiily  when: 

(a)  The  segregation  of  the  property 
would  materially  hinder  the  progress  of 
the  work  (i.e.,  segregation  is  not  feasible 
for  reasons  such  as  small  quantities, 
lack  of  space,  or  increased  costs);  and 

(b)  Control  procedures  are  adequate 
(i.e.,  the  Government  property  is 
specifically  marked  or  otherwise 
identified  as  Government  property). 

§109-1.5107    Physical  protection  of 
personal  property. 

Controls  such  as  property  pass 
systems,  memorandum  records,  regular 
or  intermittent  gate  checks,  and/or 
perimeter  fencing  shall  be  established  as 
appropriate  to  prevent  loss,  theft,  or 
unauthorized  removal  of  property  from 
the  premises  on  which  such  personal 
property  is  located. 

§  109-1.5106    Persortal  property  records 
raqulremants. 

The  contractor's  property  control 
records  shall  provide  the  followring 
basic  information  for  every  accountable 
item  of  Government  personal  property 
in  the  contractor's  possession  and  any 
other  data  elements  required  by  specific 
contract  provisions: 

(a)  Contract  mmiber  or  equivalent 
code  designation. 

(b)  Asset  type. 

(c)  Description  of  item  (name,  serial 
number,  national  stock  number  (if 

^available)). 

(d)  Property  control  number 
(Government  ownership  identity). 

(e)  Unit  acquisition  cost  (including 
delivery  and  installation  cost,  when 
appropriate,  and  unit  of  measure). 

(f)  Acquisition  document  reference 
and  date. 

(g)  Manufacturer's  name  and  model 
number. 

(h)  Quantity  received,  fabricated, 
issued  or  on  hand. 

(i)  Location  (physical  area) 

(j)  Custodian  name  and  organization 
code. 

(k)  Use  status  (active,  storage,  excess, 
etc.) 

(1)  High  risk  designation. 

(m)  Disposition  dociunent  reference 
and  date. 

§  109-1.5106-1    Capital  equipment 

An  individual  property  record  wtll  be 
developed  and  maintained  for  each  item 
of  capital  equipment. 


§109-13108-2   SanaMva  hams. 

Individiial  item  records  will  be 
maintained  for  each  sensitive  item. 
Minimum  dollar  value  thresholds  for 
controlling  sensitive  items,  if  used,  will 
be  determined  by  the  OPMO  for  each 
DOE  organization  in  consultation  with 
appropriate  management  officials.  This 
threshold  may  be  appUed  organization- 
wide  or  by  individual  contractors  or 
location.  Identification  of  types  of 
property  meeting  the  DOE-PMR 
definition  of  sensitive  property  should 
be  the  primary  determinant  of  sensitive 
category  with  dollar  thresholds,  if  any, 
considered  as  a  guideline  only. 
Sensitive  items  which  are  also  capital 
equipment  will  be  controlled  as  both 
sensitive  items  and  capital  equipment. 

§109-1.5106-3    Stores  InventoriM. 

Perpetual  inventory  records  are  to  be 
maintained  for  stores  inventory  items. 

§109-1.5106^    PrMkxjs  metaia. 

Perpetual  inventory  recordsare  to  be 
maintained  for  precious  metals. 

§109-1.5106-6    Administratively 
controlled  items. 

No  formal  property  management 
records  are  required  to  be  maintained 
for  this  category  of  personal  property, 
which  includes  such  items  as  those 
controlled  for  calibration  or 
maintenance  purposes,  contaminated 
property,  tool  crib  items,  and  equipment 
pool  items.  Various  control  records  can 
be  employed  to  help  safeguard  this 
property  against  waste  and  abuse, 
including  purchase  vs.  use  information, 
tool  crib  check-outs,  loss  and  theft 
reports,  calibration  records,  disposal 
records,  and  other  similar  records. 
Control  techniques  would  include 
physical  security,  custodial 
responsibility,  identification/  marking, 
or  other  locally  established  control 
techniques. 

§109-1.5100    Control  of  sensitive  itams. 

(a)  A  list  of  types  of  personal  property 
considered  to  be  sensitive  shall  be 
developed  and  maintained  by  each  EKDE 
activity/site,  taking  into  consideration 
value,  costs  of  administration,  need  for 
control,  and  other  factors  that 
management  determines  should  apply. 

(b)  Items  of  capital  equipment  which 
are  also  designated  as  sensitive  items 
will  be  controlled  as  sensitive  items  and 
as  capital  equipment. 

(c)  Written  procedures  shall  be 
established  for  control  of  sensitive  items 
and  shall  address: 

(1)  Approval  of  purchase  requisitions 
or  issue  documents  at  an  appropriate 
supervisory  level; 

(2)  Establishment  of  controls  in  the 
central  receiving  and  warehousing 
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department,  such  as  extraordinary 
physical  ptotection,  handling,  and 
maintenance  of  a  current  listing  of 
sensitive  items; 

(3)  Establishment  and  maintenance  of 
approphat*  records; 

(4)  Requirement  for  tagging  and 
identificatipn; 

(5]  Use  of  memorandum  receipts  or 
custody  dopuments  at  time  of 
assignment  or  change  in  custody; 

(6)  Establishment  of  custodial 
responsibihties  describing: 

(i)  Need  for  extraordinary  physical 
protection;, 

(ii)  Requirement  for  effective  physical 
and  administrative  control  of  sensitive 
items  assigned  for  general  use  within  an 
organizational  unit  as  appropriate  to  the 
type  of  property  and  the  drcimistances; 

(iii)  Requirement  for  prompt  reporting 
and  investigation  of  loss,  damage  or 
destruction;  and 

(iv)  Requirement  for  promptly 
reporting  changes  in  custody. 

(7)  ReqiUrement  for  an  annual 
physical  imventory; 

(8)  Requirement  for  an  employee 
transfer  or  termination  check-out 
procedure  and  examination  and 
adjustment  of  records; 

(9J  Reminder  of  prohibition  of  use  for 
other  than  b£&cial  purposes  and 
penalties  for  misuse; 

(10)  A  clear  statement  of  the  extent  of 
responsibibty  for  financial 
accountability  depending  upon 
contractor  poUcy;  and 

(11)  Other  procedures  which  have 
demonstrated  effective  physical  and 
administrative  control  over  sensitive 
items. 

{100-1.5110    Ptiyateit  liwwntort—  of 
personal  property. 

(a)  Physical  inventories  of  those 
categories  of  personal  property  as 
specified  is  paragraph  (f)  of  this  section 
shall  be  conducted  at  all  DOE  and 
designated  contractor  locations. 

(b)  Physical  inventories  shall  be 
performed  by  the  use  of  personnel  other 
than  custodians  of  the  property.  Where 
staffing  restraints  or  other 
considerations  apply,  the  inventory  may 
be  perfomied  by  the  custodian  with 
verificatioa  by  a  second  party. 

(c)  Detailed  procedures  for  the  taking 
of  physical  inventories  shall  be 
developed  for  each  DOE  office  and 
designated  contractor.  The  OPMO  shall 
review  and  approve  the  DOE  office  and 
contractor  procedures. 

(d)  The  conduct  of  a  physical 
inventory  will  be  observed,  or  follow-on 
audits  made,  by  independent 
representatives,  e.g.,  finance,  audit,  or 
property  personnel,  to  the  extent 
deemed  necessary  to  assure  that 


approved  procedures  are  being  followed 
and  results  are  accurate.  These 
observations  or  audits  shall  be 
dociunented  and  the  documentation 
retained  in  the  inventory  record  file. 

(e)  Procedures  that  are  limited  to  a 
check-off  of  a  listing  of  reccH-dsd 
property  without  actual  verification  of 
the  location  and  existence  of  such 
property  do  not  meet  the  requirements 
of  a  physical  inventory. 

(f)  The  frequency  of  physical 
inventories  of  personal  property  shall  be 
as  follows: 

(1)  Capital  eqmpment — bienniaL 

(2)  Sensitive  items — annual. 

(3)  Stores  inventories — annual. 

(4)  Precious  metals — annual. 

(5)  Administratively  controlled 
items — ^There  is  no  formal  E)epartment 
requirement  for  the  performance  of 
physical  inventories  of  this  property. 
However,  OPMOs  should  determine 
such  requirements  based  on 
management  needs. 

(g)  Physical  inventories  shall  be 
performed  at  intervals  more  frequently 
than  required  when  experience  at  any 
given  location  or  with  any  given  item  or 
items  indicates  that  this  action  is 
necessary  for  effective  property 
accoimting,  utilization,  or  control. 

(h)  Physical  inventories  of  capital 
equipment  ^^y  ^  conducted  by  the 
"inventory  by  exception"  method.  The 
system  and  procedures  for  taking 
physical  inventories  by  this  method 
must  be  fully  documented  and  approved 
in  writing  by  the  OPMO. 

(i)  The  results  of  physical  inventories 
shall  be  reconciled  with  the  property 
records,  and  with  applicable  financial 
control  accounts. 

(})  The  results  of  physical  inventories 
shall  be  reported  to  the  OPMO  within 
30  days  after  the  reconcihation  required 
above. 

(k)  Physical  inventories  of  capital 
equipment  and  stores  inventories  may 
be  conducted  by  using  statistical 
sampling  methods  ia  lieu  of  the  normal 
wall-to-waU  method.  The  sampling 
methods  employed  must  be  statistically 
valid  and  approved  in  writing  by  the 
OPMO.  If  use  of  the  statistical  methods 
of  physical  inventory  does  not  produce 
acceptable  results,  the  wall-to-wall 
method  shall  be  used  to  complete  the 
inventories. 

S10»-1^111    Retirenwnt  of  property. 

When  Government  property  is  worn 
out,  lost,  stolen,  destroyed,  abandoned, 
or  damaged  beyond  economical  repair, 
it  shall  be  listed  on  a  retirement  work 
order.  A  full  explanation  shall  be 
supported  by  an  investigation,  if 
necessary,  as  te  the  date  and 
circumstances  surrounding  the  wear. 


loss,  theft,  destruction,  abandoiunent,  or 
damage.  The  retirement  work  oidet 
shall  be  signed  by  the  responsible 
official  initiating  the  report  and 
reviewed  and  approved  by  an  official  at 
least  one  supervisory  level  above  the 
official  initiating  the  report 

f  100-1.5112    Loss,  damage,  or  destnictkMi 
of  psrsonal  property  hi  possession  of  DOE 
direct  operations. 

DOE  offices  shall  establish  procedures 
to  provide  for  the  reporting, 
documentation,  and  investigation  of 
instances  of  loss,  damage,  or  destruction 
of  personal  property  including: 

(a)  Notification  to  appropriate  DOE 
organizations  and  law  enforcement 
offices; 

(b)  Extermination  of  cause  or  origin;  i 

(c)  Liability  and  responsibility  for 
repair  or  replacement;  and 

(d)  Actions  taken  to  prevent  further  .- 
loss,  damage,  or  destruction,  and  to 
prevent  repetition  of  similar  incidents. 

{109-1.5113    Loss,  damage,  or  destruction 
of  personal  properly  in  possession  of 
designated  contractors. 

(a)  Designated  contractors  shall  report 
any  loss,  damage,  or  destruction  of 
p>ersonal  property  in  its  possession  or 
control,  includii:^  property  in  the 
p>os8ession  or  control  of  subcontractors, 
to  the  property  administrator  either  as 
soon  as  it  becomes  known. 

(b)  When  physical  inventories, 
consiunption  analyses,  or  other  actions 
disclose  consumption  of  property 
considered  unreasonable  by  the 
property  administrator;  or  loss,  damage, 
or  destruction  of  personal  property  not 
previously  reported  by  the  contractor, 
the  property  administrator  shall  require 
the  contractor  to  investigate  the 
incidents  and  submit  written  reports. 

(c)  Reports  of  physical  inventory 
results  and  identified  discrepancies 
shall  be  submitted  to  the  property 
administrator  within  90  days  of 
completion  of  physical  inventories.  An 
acceptable  percentage  of  shrinkage  for 
stores  inventories  shall  be  determined 
by  the  property  administrator  on  a 
location-by-location  basis,  based  on  type 
and  cost  of  materials,  historical  data, 
and  other  site-specific  factors.  This 
determination  shall  be  in  writing  and  be 
supported  by  appropriate 
docimientation. 

(d)  The  contractor's  report  referenced 
above  shall  contain  factual  data  as  to  the 
circimistances  surroimding  the  loss, 
damage,  destruction  or  excessive 
consumption,  including: 

(1)  The  contractor's  name  and 
contract  niunber; 

(2)  A  description  of  the  property; 

(3)  Cost  of  the  property,  and  cost  of 
repairs  in  instances  of  damage  (in  event 
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actual  cost  is  not  known,  use  reasonable 
estimate); 

(4)  The  date,  time  (if  pertinent),  and 
cause  or  origin;  and 

(5)  Actions  taken  by  the  contiBctor  to 
prevent  further  loss,  damage, 
destruction,  or  unreasonable 
consumption,  and  to  prevent  repetition 
of  similar  incidents. 

(e)  The  property  administrator  shall 
ensure  that  the  conective  actions  taken 
by  the  contractor  under  paragraph  (dK5) 
of  this  section  satisfactorily  add^ss 
system  weaknesses. 

(!)  The  contracting  officer  shall  make 
a  determination  of  contractor  liability 
with  a  copy  of  the  determination 
furnished  to  the  contractor  and  the 
property  administrator.  Costs  may  be 
assessed  against  a  contractor  for 


physical  inventory  discrepancies  or 
other  instances  of  loss  of  Govenunent 
property  within  the  terms  of  the 
contract  Credit  should  only  be  applied 
if  specific  items  reported  as  lost  can  be 
uniqiiely  identified.  General  physical 
inventory  write-ons  are  not  to  be  used 
as  a  credit. 

(g)  If  part  of  a  designated  contractor's 
personal  property  management  system 
is  found  to  be  unsatisfactory,  the 
property  administrator  shall  increase 
surveillance  of  that  part  to  prevent,  to 
the  extent  possible,  any  loss,  damage, 
destruction  or  imreasonable 
consimiption  of  personal  property.  The 
property  administrator  shall  give  special 
attention  to  reasonably  assiuing  that  any 
loss,  damage,  destruction  or 


unreasonable  consumption  occurring 
during  a  period  when  a  contractor's 
personal  property  management  system 
is  not  approved  is  identified  before 
approval  or  reinstatement  of  approval. 

{10»-1.5114    Use  of  non-^ovemiiMnt- 
owned  property. 

Non-Govemment-owned  personal 
property  shall  not  be  installed  in, 
affixed  to,  or  otherwise  made  a  part  of 
any  Government-owned  personal 
profjerty  when  such  action  will 
adversely  afiiact  the  operation  or 
condition  of  the  Government  property. 

f10»-1.5148    Personal  property 
management  reports. 

Reports  to  be  submitted  to  the  DPMO 
are  listed  in  Table  1: 


Table  l 

Repmt  Title 

Due  at  DOE 
Headquarters 

References 

Form  No. 

(1)  Report  o(  Exerr^Jted  Motor  Vehides 

(2)  Precious  Metals 

On  request 

Oct.  31 

Oct.  31 

Nov.  15 

Nov.  15 

Nov.  15 

FPMR  101-^.204-4.  DOE-PMR  109-38.204-4  

FPMR  101-45.1002-2.  DOE-PMR  109-45. 1002-2  

FPMR  101-38.903.  DOE-PMR  109-38  903 

Letter. 

(3)  Agency  Report  of  Motor  Vefiicie  Data  

SF82 

(4)  Excess  Personal  Property  Furnished  to  Non-Federal 
Recipients. 

(5)  UtHizatton  and  Dispoeal  of  Excess  and  Surplus  Per- 
sonal Property. 

(6)  Negotiated  Sales 

FPMR  101-43.4701(0),  DOE-PMR  109-43.4701(0  ...„. 

FPMR  101-44.4701.  and  FPMR  101-45.4701  

FPMR  101-45.4702.  DOE-PMR  109-45.4702    . 

Letter. 

85-2. 

Letter 

(7)  Utiizatton  and  Disposal  of  Personal  Property  Pursu- 

Nov. 30  _ 

FPMR  101-46.305,  DOE-PMR  109-46.305  

Latter 

ant  to  Exctiange/Sale  Authority. 

Subpart  109-1.52— Personal  Property 
Manogawent  Program  for  Designated 
Contractors 

S  109-1.5200    Scope  of  subpart 

This  subpart  prescribes  policy  and 
responsibilities  for  the  establishment, 
maintenance,  and  appraisal  of 
designated  contractors'  programs  for  the 
management  of  personal  property. 

f  100-1.5201    Policy. 

(a)  Designated  contractors  shall 
establish,  implement,  and  maintain  a 
system  that  provides  for  an  efiective 
personal  property  management  program. 
The  system  shall  be  consistent  with  the 
terms  of  the  contract;  prescribed 
policies,  procedures,  regidations, 
statutes,  and  instructions;  and 
directions  firom  the  contracting  officer. 

(b)  Designated  contractors'  personal 
property  management  systems  shall  not 
be  considered  acceptable  until  reviewed 
and  approved  in  writing  by  the 
cognizant  DOE  contracting  office  in 
accordance  with  section  109-1.5205  of 
this  subpart. 

(c)  Designated  contractors  shall 
maintain  their  personal  property 
management  systems  in  writing. 
Revisions  to  the  systems  shall  be 


approved  in  writing  by  the  cognizant 
DOE  contracting  office  in  accordance 
with  section  109-1.5205  of  this  subpart. 

(d)  Designated  contractors  shall 
include  their  personal  property 
management  system  in  their 
management  surveillance  or  internal 
review  program  in  order  to  identify 
weaknesses  and  functions  requiring 
corrective  action. 

(e)  Designated  contractors  are 
responsible  and  accountable  for  all 
Government  personal  property  in  the 
possession  of  subcontractors,  and  shall 
include  appropriate  provisions  in  their 
subcontracts  and  property  management 
systems  to  assure  that  subcontractors 
establish  and  maintain  effective  systems 
for  the  management  of  Government 
personal  property  in  their  possession  in 
accordance  with  §  109-1.5204  of  this 
subpart. 

$109-1.5202    EstaMishmant  of  a  personal 
property  holdings  twsellne. 

(a)  If  the  contractor  is  a  new 
designated  contractor,  the  contractor 
may  accept  the  previous  contractor's 
personal  property  records  as  a  baseline 
or  may  perform  a  complete  physical 
inventory  of  all  personal  property.  This 
physical  inventory  is  to  be  performed 


within  the  time  period  specified  by  the 
contracting  officer  or  the  contract,  but 
no  later  than  one  year  after  the 
execution  date  of  the  contract.  If  the 
physical  inventory  is  not  accompUshed 
within  the  allotted  time  frame,  the 
previous  contractor's  records  will  be 
considered  as  the  baseline. 

(b)  If  any  required  physical 
inventories  have  not  been  accomplished 
within  the  time  periods  prescribed  in 
S  109-1.5110(1)  of  this  part,  the  new 
contractor  shall  either  perform  such 
physical  inventories  within  120  days  of 
contract  renegotiation,  or  accept  the 
existing  property  records  as  the 
baseline. 

1109-1.5203    Management  of 
suboonliac UN-held  personal  property. 

(a)  Designated  contractors  shall 
require  those  subcontractors  provided 
Government-owned  personal  property 
to  establish  and  maintain  a  system  for 
the  management  of  such  property.  As  a 
minimiun,  a  subcontractor's  personal 
property  management  system  shall 
provide  for  the  following: 

(1)  Adequate  records. 

(2)  Controls  over  acquisitions. 

(3)  Identification  as  Government- 
owned  personal  property. 

(4)  Physical  inventories. 
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(5)  Proper  care,  maintenance,  and 
protection. 

(6)  Controls  over  personal  property 
requiring  special  handling  (i.e.,  nuclear- 
related,  proliieration-sensitive, 
hazardous,  or  contaminated  property). 

(7)  Reportiiig,  redistribution,  and 
disposal  of  excess  and  siirpius  personal 
property. 

(8)  Accounting  for  personal  property 
that  is  lost,  damaged,  destroyed,  stolen, 
abandoned,  or  worn  out. 

(9j  Periodic  reports,  including 
physical  inventory  results  and  total 
acquisition  cost  of  Government 
property. 

(10)  An  internal  surveillance  program, 
including  periodic  reviews,  to  ensiure 
that  personal  property  is  being  managed 
in  accordance  with  established 
procedures. 

I1O0-1JSM    Hewiaw  and  approval  of  a 
I  oofllractor's  paraonal 


-    (a)  An  initid  review  of  a  designated 
contractor's  personal  property 
management  system  shall  be  performed 
Vy  the  properly  administrator  within 
one  year  alter  the  execution  date  of  the 
contract,  except  for  contract  extensions 
or  renewals  or  when  an  existing 
contractor  has  been  awarded  a  follow-on 
contract.  The  purpose  of  the  review  is 
to  determine  whether  the  contractor's 
system  provides  adequate  protection, 
maintenance,  utilization,  and 
disposition  of  personal  property,  and 
reasonable  assurance  that  the 
Department's  personal  property  is 
safeguarded  a|ainst  waste,  loss, 
imauthorized  Use,  or  misappropriation, 
in  accordance  with  applicable  statutes, 
regulations,  contract  terms  and 
conditions,  programmatic  needs,  and 
good  business  practices.  If 
circumstances  preclude  completion  of 
the  initial  review  within  the  "within 
one  year"  initial  review  requirement, 
the  property  administrator  shall  request 
a  deviation  from  the  requirement  in 
accordance  with  the  provisions  of 
§  109-1.110-50  of  this  part. 

(b)  If  a  designated  contractor  is  the 
successor  to  a  previous  designated 
contractor  and  the  contract  award  was 
based  in  part  on  the  contractor's 
proposal  to  overhaul  the  existing 
personal  property  management 
8ystem(s),  the  "within  one  year"  initial 
review  requirement  may  be  extended 
based  on: 

(1)  The  scope  of  the  overhaul;  and 

(2)  An  analysis  of  the  cost  to 
implement  the  overhaul  within  a  year 
versus  a  proposed  extended  period. 

(c)  When  an  existing  contract  has 
been  extended  or  renewed,  or  the 
designated  coatractor  has  been  awarded 


a  follow-on  contract,  an  initial  review  of 
the  contractor's  personal  property 
management  system  is  not  required.  In 
such  cases,  the  established  appraisal 
schedule  will  continue  to  be  followed  as 
prescribed  in  paragraph  (d)  of  this 
section. 

(d)  At  a  minjiniini  of  every  three  years 
after  the  date  of  approval  of  a  designated 
contractor's  property  management 
system,  the  OPMO  shall  make  an 
appraisal  of  the  personal  property 
management  operation  of  the  contractor. 
The  purpose  of  the  appraisal  is  to 
determine  if  the  contractor  is  managing 
personal  property  in  accordance  with  its 
previously  approved  system  and 
procedures,  and  to  establish  whether 
such  procedures  are  effective  and 
efficient.  The  appraisal  may  be  based  on 
a  formal  comprehensive  appraisal  or  a 
series  of  formal  appraisals  of  the 
functional  segments  of  the  contractor's 
operation. 

(e)  A  designated  contractor's  property 
management  system  shall  be  approved, 
conditionally  approved,  or  disapproved 
in  writing  as  specified  in  §  109-1.5004- 
5(c)  of  this  part.  When  a  system  is 
conditionally  approved  or  disapproved, 
the  property  administrator  or 
contracting  officer  shall  advise  the 
contractor,  in  writing,  of  deficiencies 
that  need  to  be  corrected,  and  a  time 
schedule  estabUshed  for  completion  of 
corrective  actions. 

(f)  Appropriate  follow-up  will  be 
made  by  the  property  administrator  to 
ensure  that  corrective  actions  have  been 
initiated  and  completed. 

(g)  When  a  determination  has  been 
made  by  the  property  administrator  that 
all  major  system  deficiencies  identified 
in  the  review  or  appraisal  have  been 
corrected,  the  head  of  the  field 
organization  shall  withdraw  the 
conditional  approval  or  disapproval, 
and  approve  the  system  with  the 
concurrence  of  the  QPMO.  The  approval 
shall  be  in  writing  and  addressed  to 
appropriate  contractor  management. 

(h)  The  property  administrator  shall 
maintain  a  copy  of  all  designated 
contractor  personal  property 
management  system  appraisals  and 
approvals  in  such  manner  as  to  be 
readily  available  to  investigative  and 
external  review  teams. 


$100-1.5206 

management  system  cttanges. 

Any  proposed  significant  change  to  a 
designated  contractor's  approved 
personal  property  management  system 
shall  be  reviewed  by  the  property 
administrator  at  the  earhest  possible 
time.  Such  changes  should  then  be 
approved  in  writing  on  an  interim  basis. 


or  disapproved  in  writing,  by  the 
property  administrator  as  appropriate. 

Subpart  10»r1.5»— ManagenMnt  of 
High  Risk  Personal  Proparty 

1109-1.5300   Scop*  of  subpart 

This  subpart  provides  policy  and 
guidance  for  the  identification  and 
responsible  disposition  of  high  risk 
personal  property  to  ensiire  that  its 
disposition  does  not  adversely  affect 
public  safety,  the  environment,  national 
security,  or  nuclear  nonproUferation 
objectives  of  the  United  States. 

f10»-1.5301    AppUcabiilty. 

This  subpart  is  appUcable  to  all  DOE 
organizations  which  purchase,  manage 
or  dispose  of  Government  personal 
property,  or  contract  for  the 
management  of  Government  fedlities, 
programs,  or  related  services,  which 
may  directly  or  indirectly  require  the 
purchase,  management,  or  disposal  of 
Government-owned  personal  property. 
Using  the  high  risk  property  control 
requirements  in  this  subpart  as 
guidance,  heads  of  field  organizations  or 
OPMOs  shall  assure  that  designated 
contractors  and  financial  assistance 
recipients  are  responsible  for 
developing  a  cost  efiiective  high  risk 
property  management  system,  covering 
all  operational  responsibilities 
eniunerated  in  this  subpart. 

f10»-1.5302    OeftaWons. 

Automatic  data  processing  equipment 
means,  as  used  in  this  subpart  and  to 
the  extent  that  such  equipment  is  used 
to  process  export  controlled  information 
or  unclassified  controlled  nuclear 
information,  any  equipment  or 
interconnected  system  or  subsystems  of 
eqvupment  that  is  used  in  the  automatic 
acquisition,  storage,  manipulation, 
management,  movement,  control, 
display,  switching,  interchange, 
transmission,  or  reception  of  data  or 
information. 

Export  controlled  information  (ECI) 
means  unclassified  U.S.  Government 
information  under  DOE  cognizance  that, 
if  proposed  for  export  by  the  private 
sector,  would  require  a  U.S.  Department 
of  Commerce  or  U.S.  Department  of 
State  vahdated  license  or  a  IX)E 
authorization  for  export  under  U.S.  laws 
or  regulations.  ECI  includes  nuclear, 
nuclear-related,  and  other  types  of 
information  which,  if  released,  could 
reasonably  be  expected  to  adversely 
affect  U.S.  national  security  or  nuclear 
nonproliferadon  objectives. 

Unclassified  controlled  nuclear 
information  (UCNI)  means  U.S. 
Government  information  pertaining  to 
atomic  energy  defense  activities  as 
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defined  in  secticm  148  of  the  Atomic 
Energy  Act.  Such  information  can  relate 
to  aspects  of  nuclear  weapons  design, 
development,  testing,  physical  security, 
production,  or  utilization  facilities. 

f10»-1.53(»    Policies. 

(a)  It  is  the  responsibility  of  DOE 
organizations  and  designated 
contractbrs  to  manage  and  control 
Government-owned  high  risk  property 
in  an  economical,  efficient,  and 
environmentally  soimd  manner. 
However,  to  the  extent  that  other 
previously  approved  systems  are  in 
place  and  the  head  of  the  field 
organization  has  determined,  in  writing, 
that  they  are  operating  efiiectively  to 
manage  and  control  certain  categories  of 
high  risk  property,  such  systems  may 
continue  to  be  utilized. 

(b)  When  items  of  property  are  no 
longer  needed  by  a  Etepartmental 
organization  or  a  designated  contractor, 
it  is  generally  the  Government's  policy 
to  dispose  of  that  property  through  the 
prescribed  FPMR  mechanisms  for 
treatment  of  excess  and  surplus 
property. 

(c)  The  disposition  of  certain  types  of 
property,  such  as  high  risk  property,  are 
subject  to  other  considerations.  Items  of 
high  risk  property  may  present 
significant  risks  to  the  public,  the 
environment,  or  to  the  national  security 
and  nuclear  nonproliferation  objectives 
of  the  Government  which  must  be 
evaluated.  It  is,  therefore,  EKDE  policy  to: 

(1)  Effectively  balance  its  interest  in 
maximizing  value  and  effective 
utilization  with  the  need  to  safeguard 
public  safety,  the  environment,  or  the 
national  security;  and 

(2)  Ensure  the  accomplishment  of 
nuclear  nonproliferation  objectives. 

Td)  Property  management  shoidd 
provide  for  the  assessment  and 
identification  of  high  risk  property  at 
the  earliest  stage  of  its  life-cycle  use 
unless  the  head  of  a  field  organization 
determines,  in  writing,  that  it  is  not  cost 
efiiective  or  is  otherwise  inappropriate  to 
do  so.  A  decision  by  the  head  of  a  field 
organization  not  to  provide  life-cycle 
control  should  take  into  accoimt:   _ 

(1)  The  nature  and  extent  of  highlisk 
property  typically  piirchased  or 
otherwise  brought  to  a  DOE  or 
designated  contractor  facility  or  site; 

(2)  The  projected  stability  of  DOE  and 
designated  contractor  operations;  and 

(SjThe  degree  of  confidence  in  the 
property  control  measures  available  at 
disposition. 

(e)  A  determination  not  to  provide  life 
cycle  control  consistent  with  this 
subpart  shall  be  made  in  writing  by  the 
head  of  the  field  oiganization,  urith  a 
copy  sent  to  the  Deputy  Assistant 


Secretary  for  Procurement  and 
Assistance  Management.  Property  shall 
not  be  transferred  or  disposed  of  unless 
it  has  been  subjected  to  a  high  risk 
property  assessment. 

S109-1.5304    ProcMiurM. 

(a)  Identification.  Generally,  the 
earlier  in  its  Ufe  cycle  that  an  item  of 
personal  property  is  assessed  for 
identification  as  high-risk  property  ..the 
greater  the  availability  of  information  to 
assist  in  such  identification  and 
appropriate  categorization.  Accordingly, 
to  help  ensxire  the  appropriate  treatment 
of  property  at  its  disposal  and  to  prevent 
inadvertent,  uncontrolled  release  of 
high  risk  property,  it  is  recommended 
that  property  be  assessed  and  evaluated 
as  high  risk  property  as  early  in  its  life 
cycle  as  is  practical. 

(b)  Inventories.  This  subpart  does  not 
require  special  inventories  for  the 
identification  of  high  risk  property.  It  is. 
however,  required  that  DOE  and 
designated  contractors  use  the  inventory 
process  as  a  means  to  identify  high  risk 
propoty  as  early  in  its  life  cycle  as 
possible.  Inventories  shall  be  conducted 
in  accordance  with  the  schedules 
established  in  this  regulation,  the  DEAR, 
and  the  Financial  Assistance  Rule. 

(c)  Disposition  ofhigti  risk  property. — 
(1)  General,  (i)  Prior  to  its  disposition  an 
item  of  personal  property,  materials  or 
data  will  be  assessed  to  determine 
whether  it  should  be  characterized  as 
hi^  risk. 

(11)  The  E)OE  or  designated  contractor 
property  management  organization  may 
not  process  hi^  risk  property  into  a 
reutilization/disposal  program  imless  all 
reviews  are  properly  docimiented  and 
all  appropriate  certifications  and 
clearances  have  been  received,  in 
accordance  with  the  approved  site  or 
facility  personal  property  management 
prooam. 

(2)  Special  requirements. 

(i)  Nuclear-^related,  proliferation- 
sensitive,  radioactive  property, 
hazardous  property  and  imclassified 
controlled  nuclear  information  (UCNI) 
shall  be  dispositioned  in  accordance 
with  approved  procedures  and  systems 
or  with  the  prior  approval  of  the 
cognizant  program  office.  Disposition 
and  handling  of  the  first  four  categories 
of  property  are  subject  to  ^pUcable 
provisions  of  subchapter  H  in  the  FFMR 
and  this  regulation  and  UCNI  is  subject 
to  section  148  of  the  Atomic  Energy  Act. 

(ii)  DOE  organizations  and  designated 
contractors  shall  take  measures  to 
ensiue  that  proliferation-sensitive  or 
other  export  controlled  property  and 
information  is  not  directiy  exported  to 
countries  on  the  DOE  Sensitive  Coimtry 
List  (Attachment  1  of  the  Interim 


Guidelines  for  Export  Control  and 

Nonproliferation,  dated  November  3. 
1994  or  any  subsequent  amendments 
adopted  and  issued  by  the  Department) 
except  in  accordance  with  Government 
nonproliferation  and  national  security 
poUcy  and  objectives. 

(iiij  Surplus  nuclear  weapons 
components  and  equipment  and 
materials  especially  designed  or 
prepared  for  nuclear  use  as  identified  in 
the  Nuclear  Suppliers  Group  "Trigger" 
List,  shall  either  be  sold  for  scrap  after 
being  made  useless  for  their  originally 
intended  purpose  or  shall  be  destrojred 
and  verified  unless  an  alternative 
disposition  option  appears  to  be  in  the 
best  interest  of  the  Government. 
Requests  for  an  approval  of  alternative 
disposition  may  be  made  through  the 
cognizant  Assistant  Secretary  to  the 
Director  of  the  Office  of 
Nonproliferation  and  National  Security. 

(iv)  Automatic  data  processing 
equipment  shall  be  sanitized  t>efore 
being  turned  in  for  disposition  to  ensure 
that  all  data,  information,  and  software 
have  been  removed  from  the  equipment. 

(d)  Tnms/er  dociunenfatio/7.  Property 
transfer  records  should  include  all 
available  documentation  concerning  the 
subject  property's  categorization  as  high 
risk,  use.  and  special  handling 
instructions,  including  any  warnings, 
safety  instructions,  and  information 
pertaining  to  future  disposition,  as 
appropriate.  Such  documentation  shall 
be  included  with  all  transfers  external  to 
DOE  and  DOE  contractor  organizations 
as  well  as  transfers  external  to  those 
organizations.  Nuclear  materials 
safeguard  and  seciuity  concerns  shall  be 
addressed  in  accordance  with  DOE 
Order  5633. 3B,  Control  and 
Accoimtability  of  Nuclear  Materials. 

(e)  Export  Restriction  Notice.  The 
following  Export  Restriction  Notice 
shall  be  included  in  all  sales,  transfers 
or  other  offerings: 

Export  Rflstnction  Notice  ( 

The  use,  disposition,  export  and  reexport 
of  this  property  is  subject  to  all  applicable 
U.S.  laws  and  regulations,  including  the 
Atomic  Energy  Act  of  1954,  as  amended:  the 
Arms  Export  Control  Act  (22  USC  2751  et 
seq.);  the  Export  Administration  Act  of  1979 
(560  USC  Append  2401  et  seq.);  DOE 
Regulations  (10  CFR  part  810);  International 
Traffic  in  Arms  Regulations  (22  CFR  part  120 
et  seq.);  Export  Administration  Regulations 
(15  CFR  part  730  et  seq.);  Foreign  AsseU 
Control  Regulations  (31  CFR  part  500  et  seq.); 
and  the  Espionage  Act  (37  USC  791  el  seq.) 
which  among  other  things,  prohibit: 

a.  The  maldng  of  false  statements  and 
concealment  of  any  material  information 
regarding  the  use  or  disposition,  export  or 
reexport  of  the  property;  and 

b.  Any  use  or  disposition,  export  or 
reexport  of  the  property  which  is  not 
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authorized  in  aocordance  with  the  provitioiu 
of  this  agreemeat. 

PART  10»-«-aiSCELLANEOUS 
REQULA-nONS 

Subpart  1<»-«.4-Offleiai  Um  of 

I  of  EmployiiMnt 

Sec 

100-6.400    Scape  and  applicability. 

109-6.400-50    Instructions  to  DOE 

passengw  carrier  operators. 
109-6.402    Poijcy. 
109-6.450    Statutray  provisions. 

Anihaiity:  Sec.  20S(c),  63  Stat  390  (40 
U.S.C  486(c);  3t  U.S.C  1344(e)(1). 

Subpart  10»-4.4— Official  Use  of 
Qovafnmant  Paaaangar  Carrtare 
Batwaan  Raalrience  and  Plaea  of 
Employinant 

f10»-6L400   SiopoandapfXicaMMty. 

(a)  With  the  exception  of  §  109-6.400- 
50,  the  provisions  of  this  subpart  and  41 
CHI  101-6.4  do  not  apply  to  designated 
contractors.  Official  use  provisions 
applicable  to  tiiese  contractors  are 
contained  in  §109-38.3  of  this  chapter. 

(b)  When  an  employee  on  temporary 
duty  is  authorized  to  travel  by 
Government  raotor  vehicle,  and  in  the 
interest  of  the  Government,  is  scheduled 
to  depart  befb^  the  beginning  of  regular 
woddng  hour^,  or  if  there  wiU  be  a 
significant  savings  in  time,  a 
Government  motor  vehicle  may  be 
issued  at  the  dose  of  the  preceding 
woriLing  day.  Similarly,  when  scheduled 
to  return  after  the  close  of  working 
hours,  the  molor  vehicle  may  be 
returned  the  next  regular  working  day. 
This  use  of  a  Government  motor  vehicle 
is  not  regarded  as  prohibited  by  31 
U.S.C  1344  (2S  Comp.  Gen.  844). 

SIOO-e.400-60  hMtnietionstoDOE 
paaaangar  carrlif  oparalori. 

DOE  offices  shall  ensure  that  DOE 
employees  oparating  Government  motor 
vehicles  are  informed  concerning: 

(a)  The  statutory  requirement  mat 
Government  motor  vehicles  shall  be 
used  only  for  official  purposes; 

(b)  Personal  responsibility  for  safe 
driving  and  operation  of  Government 
motor  vehicle!,  and  for  compliance  with 
Federal,  state,  and  local  laws  and 
regulations,  and  all  accident  reporting 
requirements; 

Cc]  The  need  to  possess  a  valid  state. 
District  of  Coltunbia,  or  coHimonwealth 
operator's  license  or  permit  for  the  type 
of  vehicle  to  be  operated  and  some  form 
of  agency  identification; 

(oj  The  penalties  for  unauthorized  use 
of  Government  motor  vehicles; 

(e)  The  prohibition  against  providing 
transportation  to  strangers  or 
hitcfahikers;- 


(f)  The  proper  care,  control  and  use  of 
Government  credit  cards; 

(g)  Mandatory  use  of  seat  belts  by 
each  employee  operating  or  Tiding  in  a 
Government  motor  vehicle; 

(h)  The  prohibition  against  the  use  of 
tobacco  products  in  CSA-Interagency 
Fleet  Management  System  (IFMS)  motor 
vehicles:  ^  -     :   ' 

(i)  Any  other  duties  and 
responsibilities  assigned  to  operators 
with  regard  to  the  use,  care,  operation, 
and  maintenance  of  Government  motor 
vehicles; 

(j)  The  potential  income  tax  liability 
when  they  use  a  (k)vemment  motor 
vehicle  for  transportation  between 
residence  and  place  of  employment;  and 

(k)  Protection  for  DOE  employees 
under  the  Federal  Tort  Claims  Act  when 
acting  within  the  scope  of  their 
employment. 

|100-«.402    PoUcy. 

(a)  It  is  DOE  policy  that  Government 
motor  vehicles  operated  by  DOE 
employees  are  to  be  used  only  for 
official  Government  purposes.  Official 
use  does  not  include  use  of  vehicles 
between  residence  and  place  of 
employment  luiless  provided  for  in 
accordance  with  paragraph  (b)  of  this 
section.  The  Director,  Office  of 
Administrative  Services  and  heads  of 
field  organizations  for  their  respective 
organizations  shall  establish  appropriate 
controls  to  ensure  that  the  use  of  a 
Government  motor  vehicle  for 
transportation  between  an  employee's 
residence  and  place  of  employment  is  in 
accordance  with  the  provisions  of  41 
CFR  101-6.4  and  this  subpart. 

(b)  The  use  of  Government  motor 
vehicles  between  an  employee's 
residence  and  place  of  employment  is 
limited  to: 

(1)  The  Secretary  of  Energy  and  the 
Deputy  Secretary  of  Energy;  and 

(2)  'Those  persons  engaged  in  field 
work  as  determined  by  the  Secretary  of 
Energy  in  accordance  with  41  CFR  101- 
6.403(b)  and  paragraph  (b)  of  §  109- 
6.403. 

(c)  It  is  DOE  policy  that  space  in  "a 
Government  motor  vehicle  used  for 
home-to-wor^  transportation  may  be 
shared  with  a  spouse,  relative,  or  friend 
in  accordance  with  the  restrictions 
contained  in  41  CFR  101-6.402(f). 

f  1 09-6.450    Statutory  provisions. 

(a]  In  accordance  with  31  U.S.C. 
1349(b),  any  officer  or  employee  of  the 
Government  who  willfully  uses  or 
authorizes  the  use  of  a  Government 
passenger  motor  vehicle  for  other  than 
official  purposes  shall  be  suspended 
from  duty  by  the  head  of  the  department 
concerned,  without  compensation,  for 


not  less  than  one  month  and  shall  be 
suspended  for  a  longer  period  or 
summanly  removed  from  office  if 
circumstances  warrant^'-^    . 

(b)  Under  the  provisions  of  18  U.S.C. 
641,  any  person  who  knowingly  misuses 
any  Government,  property  (including 
Government  motor  vehicles)  may  be 
subject  to  criminal  prosecution  ^d, 
upon  conviction,  to  fines  or 
imprisonment. 

SUBCHAPTER  E— SUPPLY  AND 
PftOCUREMENT 

PART  109-25— GENERAL 
Subpart  1(»-2S.l— Qanerai  PoHcIm 

109-25.100    Use  of  Government  personal 

property  and  nonpersonai  services. 
109-25.103    Promotional  materials,  trading 

stamps,  or  bonus  goods. 
109-25.103-1    General. 
109-25.104    Acquisition  of  ofBce  furniture    . 

and  ofBce  machines. 
109-25-109    Laboratory  and  research 

equipment. 
109-25-109-1    Identification  of  idle 

equipment. 
109-25-109-2    Equipment  pools. 

Subpart  109-2S.3—Ua*  Standards 

109-25.302    OfBce  fiimiture,  furnishings, 

and  equipment. 
109-25.350    Furnishing  of  Government 

clothing  and  individual  equipment 

Subpart  109-2S>-Aapiaeamant  Standards 

109-25.401    General. 

109-25.401-50    Replacement  approvals. 

Audimity:  Sec.  644,  Pub.  L.  95-91,  91  Stat 
599  (42  U.&C  7254). 

Subpart  109-25.1— Qanaral  Policiaa 

S  109-25.100    Use  of  Qovamment  personal 
property  and  nonpersonai  services. 

The  Director,  Office  of  Administrative 
Services  and  heads  of  field 
organizations  shall  ensure  to  restrict  the 
use  of  Government  property/services  to 
officially  designated  activities. 

$109-25.103    Promotional  materials, 
trading  stamps,  or  bonus  goods. 


§100-25.103-1 

DOE  offices  and  designated 
contractors  shall  estabUsh  procedures 
for  the  receipt  and  disposition  of 
promotional  materials,  trading  stamps, 
or  bonus  goods  consistent  with  the 
provisions  of  41  CFR  101-25.103. 

f  109-25.104    Acquisition  of  officafumitura 
and  office  madiinaa. 

EXDE  offices  and  designated 
contractors  shall  make  the 
determination  as  to  whether 
requirements  can  be  met  through  the 
utilization  of  EKDE  owned  furniture  and 
office  machines. 
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f  10^-25.109    Laboratory  and  r»t«arch 
equipment 

The  provisions  of  41  CFR  101-25.109 
and  this  section  dpply  to  laboratory  and 
research  equipment  in  the  possession  of 
DOE  field  organizations  and  designated 
contractors.  .    ^. 

f  109-25.109-1    MMttlficatlon  of  Idle 
equlpmenL 

(a)  As  a  minimum,  management  walk- 
throughs shall  be  conducted  to  provide 
for  coverage  of  all  operating  and  storage 
areas  at  least  once  every  two  years  to 
identify  idle  and  unneeded  personal 
property.  The  submission  to  the  head  of 
the  laboratory  or  faciUty  of  a  report  of 
walk-throughs  conducted  shall  be  at  the 
discretion  of  the  laboratory  or  faciUty 
management.  However,  DOE  field 
organizations  may  require  designated 
contractors  to  submit  a  report  of  walk- 
throughs to  the  OPMOs.  Equipment 
identified  as  idle  and  unneeded  shall  be 
redeployed,  reassigned,  placed  in 
equipment  pools,  or  excessed,  as 
appropriate.  All  walk-throughs  shall  be 
documented  to  include,  as  a  minimum, 
identity  of  the  participants,  areas 
covered,  findings,  recommendations, 
corrective  action  plans,  and  results 
achieved.  The  docmnentation  shall  be 
made  available  for  review  by 
appropriate  contractor  management, 
I>OE  offices,  and  audit  teams.         ' 

(b)  Members  of  management  walk- 
through inspection  teams  should  be 
coordinated  with  the  property 
administrator  and  the  OPMO. 

(c)  C^MOs  shall  periodically  review 
walk-through  procedures  and  practices 
of  DOE  offices  and  designated 
contractors  to  determine  their 
effectiveness. 

§109-25.109-2    Equipment  pools. 

(a) — (c)  [Reserved) 

(d)  The  report  on  the  use  and 
effectiveness  of  eqiupment  pools  shall 
be  submitted  to  the  head  of  the  E)OE 
office  at  the  discretion  of  that  official. 
However,  doomientation  of  evaluations 
of  pools  shall  be  maintained  and  made 
available  for  review  by  appropriate 
contractor  management,  DOE  offices, 
and  audit  teams. 

(e)  Heads  of  field  organizations  shall 
require  periodic  independent  reviews  of 
equipment  pool  operations. 

Subpart  109-25.3 — Use  Standards 

$109-25.302    Office  furniture,  furnishings, 
and  equipment 

The  Ehrector.  Office  of  Administrative 
Services,  heads  of  field  organizations, 
and  designated  contractors  shall 
establish  criteria  for  the  use  of  office 
furniture,  furnishings,  and  equipment. 


S 1 0^-25.350    Furnishing  of  Qo vemment 
dottilng  and  individual  equipment 

(a)  Government-owned  clothing  and 
individual  equipment  may  be  furnished 
to  employees: 

(1)  For  protection  from  physical 
injury  or  occupational  disease;  or 

(2)  When  employees  could  not 
reasonably  be  required  to  furnish  them 
as  a  part  of  the  personal  clothing  and 
equipment  needed  to  perform  the 
regular  duties  of  the  position  to  which 
they  are  assigned  or  for  which  services 
were  engaged. 

(b)  This  section  does  not  apply  to 
uniforms  or  uniform  allowances  imder 
the  Federal  Employees  Uniform 
Allowance'Act  of  1954,  as  amended. 

Subpart  109-25.4— Replacament 
Standards 

$109-25.401    General. 

$  109-25.401-60    Replacement  approvals. 

The  Director,  Office  of  Administrative 
Services  and  heads  of  field 
organizations  are  authorized  to  approve 
replacement  of  office  machines, 
furniture,  and  materials  handling 
eqiiipment. 

PART  109-2ft-PROCUREMENT 
SOURCES  AND  PROGRAM 

Subpart  109-26.2— federal  Requisitioning 
System 

109-26.203    Activity  address  codes. 

Subpart  109-26.5— QSA  Procurement 
Programs 

109-26.501    Purchase  of  new  motor 

vehicles. 
109-26.501-1    General.. 
109-26.501-4    Submission  of  orders. 
109-26.501-50    Authority  and  allocations 

for  the  acquisition  of  passenger  motor 

vehicles. 
109-26.501-51    Used  vehicles. 
109-26.501-52    Justification  for  purchase. 
109-26.501-53    Acquisitions  by  transfer. 
109-26.501-54    Communications 

equipment 
Authority:  Sec.  644.  Pub.  L  95-91,  91  SUt 
599  (42  U.S.C  7254). 

Subpart  109-26.2— Federal 
Requisitioning  System 

S  109-26.203    Activity  address  codes. 

(a)  DOE  field  organizations  designated 
by  OCMA  are  responsible  for  processing 
routine  activity  code  related 
transactions  for  specified  groupings  of 
field  organizations.  Each  field 
organization  in  a  specified  grouping  will 
forward  their  activity  address  code 
related  transactions  to  the  grouping's 
lead  organization  for  processing.  Each 
lead  organization  shall  designate  a  point 
of  contact  who  will: 


(1)  Verify  the  need,  purpose,  and 
validity  of  each  transaction;  and 

(2)  Be  the  specified  grouping's 
authorized  point  of  contact  for  dealing 
directly  with  GSA. 

(b)  OCMA  is  responsible  for. 

(1)  All  policy  matters  related  to  the 
issuance  and  control  of  activity  address 
codes  within  DOE;  and 

(2)  Furnishing  the  identify  of  the  lead 
field  organization  points  of  contact  to 
GSA. 

Subpart  109-26.5— QSA  Procuraniant 
Programs 

$100-26J01    Purchase  of  new  motor 
vehicles. 

$109-26.501-1    QeneraL 

(a)  [Reserved] 

(b)  Motor  vehicles  may  be  purchased 
directly  rather  than  through  GSA  when 
a  waiver  has  been  granted  by  GSA.  The 
waiver  request  should  be  submitted 
directly  to  GSA  and  a  copy  forwarded 
to  the  OPMO.  However,  where  GSA 
refuses  to  grant  a  waiver  and  it  is 
believed  that  procurement  through  GSA 
would  adversely  affect  or  otherwise 
impair  a  program,  the  DPMO  may,  upon 
written  request  of  the  head  of  the  DOE 
field  organization,  grant  the  authority 
for  direct  purchase  of  general  purpose 
motor  vehicles.  Ujxjn  receipt  of  written 
authorization  from  the  DPMO,  the  head 
of  the  field  organization  may  authorize 
direct  purchase  of  special  purpose 
vehicles.  The  purchase  price  for 
passenger  motor  vehicles  shall  not 
exceed  any  statutory  limitation  in  effect 
at  the  time  the  purchase  is  made. 

$109-26.501-4    Submleskm  of  orders. 

An  original  and  two  copies  of 
requisitions  for  passenger  motor 
vehicles  and  law  enforcement  motor 
vehicles  shall  be  forwarded  with 
justification  for  purchase  to  the  DPMO, 
for  approval  and  submission  to  GSA. 
Requisitions  for  all  other  types  of  motor 
vehicles  shall  be  submitted  directly  to 
GSA. 

$109-26.501-60    Authority  and  allocations 
for  the  acquiattion  of  passenger  motor 
vehlcies. 

(a)  Authority  for  the  acquisition  of 
passenger  motor  vehicles  is  contained  in 
the  Department's  annual  appropriation 
act. 

(b)  DOE  offices  shall  include  in  their 
budget  submissions  the  number  of 
passenger  motor  vehicles  to  be 
purchased  during  the  fiscal  year.  The 
procurements  will  be  identified  as 
either  additions  to  the  motor  vehicle 
fleet  or  replacement  vehicles.  A  copy  of 
the  motor  vehicle  portion  of  the 
submission  should  be  submitted  to  the 
DPMO. 
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(c)  To  assure  that  DOE  does  not 
exceed  the  number  of  passenger  motor 
vehicles  authorized  to  be  acquired  in 
any  fiscal  yea?,  the  Deputy  Assistant 
Secretary  for  Procurement  and 
Assistance  Management  or  designee 
shall  allocate  to  and  inform  the  field 
organizations  in  writing  of  the  niunber 
of  passenger  qiotor  vehicles  which  may 
be  acquired  under  each  appropriation. 
These  allocations  and  the  statutory  cost 
limitations  im|posed  on  these  motor 
vehicles  shall  not  be  exceeded. 

(d)  The  motor  vehicle  fleet  manager 
shall  provide  written  certification  to  the 
OPMO  that  disposition  action  has  been 
taken  on  replaced  passenger  motor 
vehicles.  Such  certification  shall  be 
provided  no  later  than  30  days  after  the 
disposition  of  the  vehicle.  Replaced 
passenger  motor  vehicles  shall  not  be 
retained  in  service  after  receipt  of  the 
replacement  vehicle. 

f10»-26J01-61    ItawtveMdM. 

Normally,  DOE  does  not  purchase  or 
authorize  con^ctors  to  piuchase  used 
motor  vehicles.  However,  the  Director, 
Office  of  Administrative  Services  and 
heads  of  field  organizations  may 
authorize  the  purchase  of  used  motor 
vehicles  where  justified  by  special 
circumstances^  e.g.,  when  new  motor 
vehicles  are  in  short  supply;  motor 
vehicles  are  toj  be  used  for  experimental 
or  test  purposes;  or  motor  vehicles  are 
acquired  from  exchange/sale.  The 
statutory  passenger  motor  vehicle 
allocation  requirements  shall  apply  to 
any  purchase  of  used  passenger  motor 
vehicles  except  in  the  case  of  motor 
vehicles  to  be  used  exclusively  for 
experimental  or  test  purposes. 

S1O0-26.5O1-S2    Justification  for 
purchase. 

(a)  Requisitions  for  additions  to  the 
passenger  motor  vehicle  fleet  must 
contain  adequate  written  justification  of 
need.  Such  juAifications  shall  be 
prepared  by  the  motor  vehicle  fleet 
manager  and  ^proved  by  the  OPMO, 
and  should  include: 

(1)  A  statement  as  to  why  the  present 
fleet  size  is  inadequate  to  support 
requirements; 

(2)  Efforts  made  to  achieve  maximum 
use  of  on-hand  motor  vehicles  through 
pool  arrangements,  shuttle  buses,  and 
taxicabs; 

(3)  The  programmatic  requirement  for 
the  motor  vehicles  and  the  impact  on 
the  program/ project  if  the  requisitions 
are  not  filled; 

(4)  The  estabUshed  IX)E  or  local 
utihzation  objectives  used  to  evaluate 
the  utilization  of  passenger  motor 
vehicles  and  whether  the  objectives 
have  been  approved  by  the  OPMO;  and 


(5)  The  date  of  the  last  utiUzation 
review  and  the  number  of  passenger 
motor  vehicles  which  did  not  meet  the 
established  utilization  objectives  and 
the  anticipated  mileage  to  be  achieved 
by  the  new  motor  vehicles. 

(b)  Requisitions  for  replacement 
passenger  motor  vehicles  should 
include  a  statement  that  utilization, 
pools,  shuttle  buses  and  taxicabs  have 
been  considered  by  the  motor  vehicle 
fleet  manager  and  the  OPMO.  Specific 
information  on  the  identification,  age 
and  mileage  of  the  motor  vehicles 
should  be  included.  When  a  passenger 
motor  vehicle  being  replaced  does  not 
meet  Federal  replacement  standards,  a 
description  of  the  condition  of  the 
vehicle  should  also  be  provided. 

§109-28^1-53    AcquMUonsbytnHisfer. 

(a)  The  acquisition  of  passenger  motor 
vehicles  by  transfer  from  another 
Government  agency  or  DOE 
organization  shall  be  within  the 
allocations  prescribed  in  §  109-26.501- 
50  of  this  subpart. 

(b)  Passenger  motor  vehicles  may  be 
acquired  by  transfer  provided  they  are: 

(1)  Considered  as  an  addition  to  the 
motor  vehicle  fleet  of  the  receiving 
office; 

(2)  Acquired  for  replacement 
purposes  and  an  equal  number  of 
replaced  motor  vehicles  are  reported  for 
disposal  within  30  days; 

(3)  For  temporary  emergency  needs 
exceeding  three  months  and  approved 
in  writing  by  the  DPMO;  or 

(4)  For  temporary  emergency  needs  of 
three  nfonths  or  less  in  Ueu  of 
'commercial  rentals.  These  transfers  will 
not  count  toward  the  allocation. 

§10»-2S.501-64    Conwnunlcatkme 
equlpmenL 

Communications  equipment 
considered  to  be  essential  for  the 
accompUshment  of  security  and  safety 
responsibilities  is  exempt  frt>m  the 
requirements  of  41  CFR  101-26.501. 
The  Fleet  Manager  shall  approve  the 
installation  of  communications 
equipment  in  motor  vehicles. 

PART  109-27— INVENTORY 
MANAGEMENT 


109-27.000-50 
109-27.000-51 


Scope  of  part 
Definitions. 


Objectives. 

Stores  inventory  turnover 

Stock  control. 

Sub-stores. 

Shop,  bench,  cupboard  or  site 


Subpart  K»-g7,2    Management  of  SheW- 
Uff  MatarMs 

169-27.202    Applicability. 

Subpart  108-27.3    Maximtelng  Uaa  of 
Invantorlas 

109-27.302    Applicability. 

Subpart  10»-27.4-Ellmlnatlon  of  Kama 
from  Inventory 

109-27.402    Applicabilit)'. 

Subpart  100-27.50— Inventory  Management 
Pollciaa,  Prooedurea,  and  GukMlnea 

10^27.5001 
109-27.5002 

ratio. 
109-27.5003 
109-27.5004 
109-27.5005 

(took. 
109-27.5006    Stores  catalogs. 
109-27.5007    Physical  inventories. 
109-27.5007-1    Procedures. 
109-27.5007-2    Inventory  adjustments. 
109-27.5008    Control  of  drug  substances 

and  potable  alcohol. 
109-27.5009    Control  of  hypodermic 

needles  and  syringes. 
109-27.5010    Containers  returnable  to 

vendors. 
109-27.5011    Identification  marking  of 

metals  and  metal  products. 
109-27.5011-1    General 
109-27.5011-2    Exception.      • 

Subpart  109-27.51    Management  of 
Pradous  Maiaia 

Scope  of  subpart 

De&ution. 

Policy. 

Precious  Metals  Control 


Practices  and  procedures. 
Acquisitions. 
Physical  protection  and 

Perpetual  inventory  records. 
Physical  inventories. 
Control  and  issue  of  stock. 
Control  by  using 


Subpart  109-27.1— Stock  Replenishment 

109-27.102    Economic  order  quantity 

principle. 
109-27.102-1    Applicability. 
109-27.102-50    Systems  contracting. 
109-27.102-51     Policy. 
109-27.102-52    fanplementation. 


109-27.5100 
109-27.5101 
109-27.5102 
109-27.5103 

Officer. 
109-27.5104 
109-27.5104-1 
109-27.5104-2 

storage. 
109-27.5104-3 
109-27.5104-4 
109-27.5104-5 
109-27.5104-6 

organization. 
109-27.5105    Management  reviews  and 

audits. 
109-27.5106    Precious  metals  pool. 
109-27.5106-1    Purpose. 
lOft-27.5106-2    Withdrawals. 
109-27.5106-3    Returns. 
109-27.5106-4    Withdrawals/returns 

forecasts. 
109-27.5106-5    Assistance. 
109-27.5107    Recovery  of  silver  from  used 

hypo  solution  and  scrap  film. 
Authority:  Sec.  644.  Pub.  L.  95-91,  91  Stat 
599  (42  U.S.C  7254). 

f  109-27.000-60    Scopaofpart. 

This  pari  excludes  atomic  weapons  or 
byproducts  and  source  or  special 
nuclear  materials  as  defined  in  the 
Atomic  Energy  Act  of  1954,  as  amended; 
enriched  uranitun  in  stockpile  storage; 
and  petroleiun  in  the  Strategic 
Petroleum  Reserve  and  the  Naval 
Petroleum  Reserves. 
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f10»-27.00O-61    DeflnlUons. 

As  used  in  this  part  the  following 
definitions  apply: 

Inventories  mean  stocks  of  stores, 
construction,  supplies,  and  parts  used 
in  support  of  DOE  programs. 

Inventory  management  means  the 
effiective  use  of  methods,  procedures 
and  techniques  for  recording,  analyzing, 
and  adjusting  inventories  in  accordance 
with  established  policy.  The  following 
Telated  functions  are  included: 

(1)  Providing  adequate  protecti<Hi 
against  misuse,  theft,  and 
misappropriation. 

(2)  Providing  acciirate  analyses  of 
quantities  to  determine  requirements  so 
that  only  minimal  obsolescence  losses 
will  be  encoimteied,  while  ensuring 
adequate  inventory  levels  to  meet 
prooam  schedules. 

(3)  Providing  adequate  and  accessible 
storage  facihties  and  services  based 
upon  analyses  of  program  requirements 
so  that  a  minimiun  and  economical 
amoimt  of  time  is  required  to  service  the 
program. 

Stock  record  means  a  device  for 
collecting,  storing,  and  providing 
historical  data  on  recurring  transactions 
for  each  line  item  of  inventory. 

Sub-store  means  a  geographically 
removed  part  of  the  main  store's 
operation  conducted  as  a  subordinate 
element  of  it  and  subject  to  the  same 
management  policies  and  inventory 
controls. 

Systems  contracting  means  a 
materials  management  purchasing 
technique  for  the  purchase  of  general, 
conmion-use,  and  repetitive  supply 
items  in  a  particular  product  family.  An 
example  is  office  supplies,  purchased 
from  a  commercial  vendor,  that  are 
needed  for  immediate  use  instead  of 
purchasing  in  bulk  for  future  use, 
storing  in  warehouses,  and  issuing  to 
ciistomers  by  use  of  a  requisitioning 
system.  Systems  contracting  and  just-in- 
time  contracting  are  synonymous. 

Subpart  109-27.1— Stock  -,.: . ,  ^  ... . 
Rapienlshment 

1100-27.102    Economic  order  quantity 
principle. 

§100-27.102-1    AppllcabUlty. 

Replenishment  of  inventories  of  stock 
items  having  reoirring  demands  will  be 
by  use  of  the  economic  order  quantity 
(EOQ)  principle.  However,  when 
considered  more  suitable,  designated 
contractors  may  use  other  generally 
accepted  approaches  to  EOQ. 

$100-27.102-60    Systems  contraeflng. 

Systems  contracting  may  be  used 
instetul  of  or  along  with  EOQ  once  a 
determination  is  made  that  such  a 


system  is  foasible  and  cost  effective,  and 
that  adequate  controls  are  in  place  to 
ensure  proper  use. 

S10»-27.102-«1.   PoNcy. 

Systems  contracting  for  supply 
operations  is  a  j>roven 'cost-effective 
approach  to  meeting  procurement  needs 
and  may  be  implemented  in  DOE  offices 
and  designated  contractors  wherever 
significant  cost  savings  to  the 
Government  will  result.  Impacts  on 
local  suppliers  and  small  and 
disadvantaged  business  concerns  should 
be  considered  in  the  overall  business 
strategy. 

}10e-27.102T«2    Implamentation. 

(a)  DOE  OPMOs  shall  establish 
required  property'management  controls 
relative  to  the  implementation  of 
systems  contracting. 

(b)  DOE  offices  and  designated 
contractors  operating  a  materials 
management  function  who  have  not 
performed  an  initial  feasibility  study  for 
the  implementation  of  systems 
contracting  shall  perform  such  a  study 
for  selected  commodity  groups.  The 
study  may  be  accomplished  over  a 
period  of  time,  imtil  all  commodity 
groups  have  been  considered.  The  study 
should  address  functional  requirements, 
activity  levels  of  conmiodity  groups  and 

'  individual  items,  and  potential  impacts 
on  local  suppliers  and  small  and 
disadvantaged  businesses.  An  industrial 
relations  analysis  on  existing  labor 
relations  and  union  contracts  may  also 
be  necessary. 

(c)  As  required  in  the  DEAR,  DOE 
offices  and  designated  contractors  are 
required  to  consider  the  use  of  GSA 
supply  sources  when  economically 
advantageous  to  the  Government.  These 
soiirces  must  be  considered  in  the 
conduct  of  the  feasibility  study. 

(d)  EXDE  contracting  offices  shall 
evaluate  the  initial  cost  benefit  studies 
performed  by  contractors  to  verify  the 
savings  and  other  benefits  of  systems 
contracting,  and  shall  approve  its 
implementation.  In  those  instances 
where  a  cost  benefit  study  has 
previously  been  performed,  the  DOE 
contracting  office  shall  ensure  that  those 
studies  have  been  evaluated  and  the 
approval  to  proceed  with  systems 
contracting  has  been  provided  to  the 
contractor  in  writing. 

(e)  IX3E  offices  shall  periodically 
reevaluate  systems  contracting 
operations  conducted  by  their  office  and 
designated  contractors  to  ensure  that 
required  property  management  controls 
are  being  followed. 


Sulipart  IOft-27.2— Management  of 
Shalf-Ufa  Materials 

1100-27.202    Appltcabmty. 

When  considered  more  suitable, 
designated  ccmtractors  may  use  other 
generally  accepted  approaches  to  the 
management  of  shelf-Ufe  materials. 

Subpart  10»-27.3— Maximizing  Uaa  of 
Invantoriaa 

f  100-27.302    AppHcabWty. 

When  considered  more  suitable, 
designated  contractors  may  use  other 
generally  accepted  approaches  to 
maximizing  use  of  inventories. 

Subpart  100-27.4— elimination  of 
Itama  From  Inventory 

f  100-27.402    AppllcabUlty. 

When  considered  more  suitable, 
designated  contractors  may  use  other 
generally  accepted  approaches  to 
determine  which  items  should  be 
eliminated  from  inventory. 

Subpart  100-27.50— Inventory 
Management  Policiaa,  Procaduraa,  and 
Quidalines 

§100-27.5001    Objectlvea. 

Necessary  inventories  shall  be 
established  and  maintained  at 
reasonable  levels,  consistent  with  DOE 
requirements,  applicable  laws  and 
regulations,  and  the  following 
objectives: 

(a)  The  maintenance  of  adequate  stock 
levels  through  accurate  analyses  of 
quantities  to  determine  requirements 
and  stock  replenishments  so  that  only 
minimal  obsolescence  losses  will  be 
encountered  while  ensuring  adequate 
inventory  levels  to  meet  program 
schedules; 

(b)  The  protection  of  materials  against 
misuse,  theft,  and  misappropriation; 

(c)  The  maintenance  of  an  economical 
operation;  and 

(d)  The  standardization  of  inventories 
to  the  greatest  extent  practicable. 

§100-27.5002    Stores  inventory  turnover 
reUa 

Comparison  of  investment  in  stores 
inventories  to  annual  issues  shall  be 
made  to  assure  that  minimum 
inventories  are  maintained  for  the  ' 
support  of  programs.  This  comparison 
may  be  expressed  either  as  a  turnover 
ratio  (issues  divided  by  dollar  value  of 
inventory)  or  in  the  average  number  of 
month's  supply  on  hand.  Turnover  or 
nimiber  of  month's  supply  is  calculated 
only  on  current-use  inventory. 
Performance  goals,  i.e.,  a  six  months 
investment  or  a  turnover  ratio  of  2.0, 
shall  be  established  for  each  stores  using 
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activity.  It  is  gecognizdd,  however,  that 

extenuating  operating  circiunstances 
may  preclude  the  achievement  of  such 
objectives. 

f109-27.S003    Stock  oontrel., 

(a)  Stock  ccotrol  shall  be  maintained 
on  the  basis  of  stock  record  accoimts  of 
inventories  on  hand,  on  order,  received, 
issued,  and  disposed  of,  and  supported 
by  proper  documents  in  evidence  of 
these  transactions.  Stock  record 
accounts  shall  be  available  for  review 
and  inspection- 

(b)  Persona]  property  under  stock 
control  for  groater  than  90  days  shall  be 
maintained  ini  stock  record  accounts. 

f  100-27.5004    Sub-eloiw. 

(a)  Sub-stores  shall  be  established 
when  necessary  to  expedite  delivery  of 
materials  and  supplies  to  the  users, 
serve  emergencies,  provide  economy  in 
transpcHtationk  reduce  shop  and  site 
stocks,  and  enable  stores  personnel  to 
provide  assistance  in  obtaining 
materials  and  supplies  as  needed. 

(b)  Items  stared  for  issue  in  the  sub- 
stores  shall  bq  treated  as  inventory  items 
for  control  and  reporting  purposes. 
Stock  records  shall  be  integrated  with 
central  stock  ipcords  so  that  the  total 
amount  on  hatid  of  any  item  at  all 
locaticHis  is  known. 

1109-27.5006    Sliop,  bMWh,  cupboard  or 


Shop,  bench,  cupboard  or  site  stocks 
are  an  acc\mii|lation  of  small 
inventories  of  fast-moving  materials  at 
the  point  of  use.  Normally,  these 
inventories  are  expensed  at  time  of  issue 
from  controlled  stores.  However,  when 
stocks  of  such  inventories  are  not 
consumed  or  do  not  turn  over  in  a 
reasonable  period  of  time,  which 
normally  should  not  exceed  90  days, 
these  items  should  be  subject  to  the 
required  physical  controls  and  recorded 
in  the  proper  itiventory  account. 

1100-27.5006    Stores  catalog*. 

A  stores  catalog  for  customer  use  that 
lists  items  available  from  stock  shall  be 
established  for  each  stores  operation. 
Exceptions  to  this  requirement  are 
authorized  where  estabUshment  of  a 
catalog  is  impiacticable  or 
uneconomical 'because  of  small  total 
value  or  number  of  items  involved,  or 
temporary  need  for  the  facility. 

$109-27.5007   Ptiyslcal  Invantortes. 

$  109-27.5007-1    Pracaduras. 

The  followiiig  procedures  shall  be 
established  for  taking  physical 
inventory  of  stpcks  subjected  to  quantity 
controls  as  we|l  as  those  under  financial 
control: 


(a)  Completion  of  a  physical  inventory 
not  less  frequently  than  every  twelve 
months. 

(b)  Reconciliation  of  inventory 
quantities  with  the  stock  records. 

(c)  Preparation  of  a  report  of  the 
physical  inventory  results. 

i  1 09-27.5007-2    Inventory  adfustmants. 

Ehscrepandes  between  physical 
inventories  and  stock  records  shall  be 
adjusted  and  the  supporting  adjustment 
records  shall  be  reviewed  and  approved 
by  a  responsible  official  at  least  one 
supervisory  level  above  the  supervisor 
in  charge  of  the  warehouse  or  storage 
facility,  items  on  an  adjustment  report 
which  are  not  within  reasonable 
tolerances  for  particular  items  shall  be 
thoroughly  investigated  before  report 
approval.  Adjustment  reports  shall  be 
retained  on  file  for  inspection  and 
review. 

■',-, I,  .-•; 
{109-27.5008   Control  of  drug  substancas 
and  pottbia  alcolioL 

Efiective  procedures  and  practices 
shall  provide  for  the  management  and 
physical  security  of  controlled 
substances  and  potable  alcohol  from 
receipt  to  the  point  of  use.  Such 
procedures  shall,  as  a  Tninimum, 
provide  for  safeguarding,  proper  use, 
adequate  records,  and  compliance  with 
applicable  laws  and  regulations. 
Controls  and  records  of  potable  alcohol 
shall  be  maintained  on  quantities  of  one 
quart  and  above. 

$109-27.5009    Control  of  hypodarnik. 
neadlaa  and  ayrlngaa. 

Effective  procedures  and  practices 
shall  provide  for  the  management  and 
physical  security  of  hypodermic  needles 
and  syringes  to  prevent  illegal  use. 
Controls  shall  include  supervisory 
approval  for  issue,  stc^age  in  locked 
repositories,  and  the  rendering  of  the 
items  useless  prior  to  disposal. 

$109-27.5010    Containers  ratumaMa  to 
vartdors. 

Containers  fiimished  by  vendors  shall 
be  administratively  and  physically 
controlled  before  and  after  issuance. 
Prompt  action  shall  be  taken  to  return 
such  containers  to  vendors  for  credit 
after  they  have  served  their  intended 
use. 

$109-27.5011    IdantHicatton  marking  of 
metals  and  matai  products. 

$109-27.5011-1    Qanaral. 

Metals  and  metal  products  shall  be 
identified  and  marked  in  accordance 
with  applicable  Federal  standards.  This 
requirement  applies  to  direct  charges  as 
well  as  to  items  procured  for  store,  shop 
or  floor  stock,  or  for  use  on  construction 


projects.  Additional  markings  not 
covered  by  Federal  standards  should  be 
used  to  show  special  properties, 
corrosion  data,  or  test  data  as  required. 
The  preferred  process  is  for  the  marking 
to  be  done  in  the  manufricturing 
process,  but  it  may  be  applied  by 
suppliers  when  circumstances  warrant 

$109-27.5011-2    Exception. 

Exceptions  to  the  marking 
requirement  may  be  made  when: 

(a)  It  is  necessary  to  procure  small 
quantities  from  suppliers  not  equipped 
to  do  the  markine; 

(b)  It  would  delay  delivery  of 
emergency  orders;  or 

(c)  Procurement  is  from  DOG  or  other 
Federal  agency  excess. 

Subpart  109-27.51— Management  of 
Precious  Metals 

$109-27.5100    Scope  Of  aubpart 

This  subpart  provides  policies, 
principles,  and  guidelines  to  be  used  in 
the  management  of  purchased  and 
recovered  precious  metals  used  to  meet 
research,  developmmt,  production,  and 
other  programmatic  needs. 

$109-27.5101    Daflnltion. 

Precious  metals  means  uncommon 
and  highly  valuable  metals 
characterized  by  their  superior 
resistance  to  corrosion  and  oxidation. 
Included  are  gold,  silver,  and  the 
platinum  group'metals — ^platinum, 
palladium,  rhodium,  iridium, 
ruthenium  and  osmium. 

$109-27.5102    Poltoy. 

DOE  organizations  and  contractors 
shall  estabhsh  effective  procedures  Ad 
practices  for  the  administrative  and 
physical  control  of  precious  metals  in 
accordance  with  the  provisions  of  this 
subpart. 

$100-27.5103    PradouaMaMs  Control 
Offlcar. 

Each  DOE  organization  and  contractor 
.holding  precious  metals  shall  designate 
in  writing  a  Precious  Metals  Control 
Officer.  Tliis  individual  shall  be  the 
organization's  primary  point  of  contact 
concerning  precious  metals  control  and 
management,  and  shall  be  responsible- 
for  the  following: 

(a)  Assuring  that  the  organization's 
precious  metals  activities  are  conducted 
in  accordance  with  Departmental 
requirements. 

(b)  Maintaining  of  an  accurate  Ust  of 
the  names  of  precious  metals 
custodians. 

(c)  Providing  instructions  and  training 
to  precious  metals  custodians  and/or 
users  as  necessary  to  assure  compliance 
with  regulatory  responsibilities. 


Federal  Register  /  VoL  61,  No.  177  /  Wednesday,  September  11,  1996  /  Proposed  Ru^es      48023 


(d)  Insuring  that  physical  inventories 
are  performed  as  required  by,  and  in 
accordance  with,  these  regulations. 
,    (e)  Witnessing  physical  inventories. 

(f)  Performing  periodic  unannounced 
inspections  of  a  custodian's  precious 
metals  inventory  and  records. 

(gj  Conducting  an  annual  review  of 
precious  metals  holdings  to  determine 
excess  quantities. 

(h)  Preparing  and  submitting  of  the 
annual  forecast  of  anticipated 
withdrawals  from,  and  returns  to,  the 
DOE  precious  metals  pool. 

(i)  Conducting  a 'program  for  the 
recovery  of  silver  from  used  hypo 
solution  and  scrap  film  in  accordance 
with  41  CFR  101-45.10  and  109-45.10 
of  this  chapter. 

(j)  Preparing  and  submitting  of  the 
annual  report  on  recovery  of  silver  firom 
used  hypo  solution  and  scrap  film  as 
required  by  §  109-45.1002-2  of  this 
chapter. 

(k)  Developing  and  issuing  current 
authorization  lists  of  persons  authorized 
by  management  to  withdraw  precious 
metals  from  stockrooms. 

§109-27^104    PracUcM  and  procedures. 

S  109-27.5104-1    Acqutsttiona. 

EXDE  organizations  and  contractore 
shall  contact  the  DOE  Precious  Metals 
Pool  Manager  to  determine  the 
availability  of  precious  metals  prior  to 
acquisition  on  the  open  market. 

§109-27.5104-2    Pliysical  protection  and 
storaQa. 

Precious  metals  shall  be  afforded 
exceptional  physical  protection  fix>m 
time  of  receipt  luitil  disposition. 
Precious  metals  not  in  use  shall  be 
stored  in  a  noncombustible  combination 
locked  repository  with  access  limited  to 
the  designated  custodian  and  an    . 
alternate.  When  there  is  a  change  in 
custodian  or  alternate  having  access  to 
the  repository,  the  combination  shall  be 
changed  immediately.  All  combinations 
used  for  precious  metals  protection 
shall  be  changed  at  least  on  an  annual 
basis. 

§109-^.5104-3    Perpetual  Inventory 


Perpetual  inventory  recrnds  shall  be 
maintained  as  specified  in  Chapter  V  of 
DOE  Order  534.1,  Accounting. 

§109-27.5104-4    Pttysical  Inventoftas. 

(a)  Physical  inventories  shall  be  • 
conducted  annually  by  custodians,  and 
witnessed  by  the  Precious  Metals 
Control  Officer  or  his  designee. 

(b)  Precious  metals  not  in  use  shall  be 
inspected  and  weighed  on  calibrated 
scales.  The  inventoried  weight  and  form 
shall  be  recorded  on  the  physical 


inventory  sheets  by  class  of  metal. 
Metals  in  use  in  an  experimental 
process  or  contaminated  metals,  neither 
of  which  can  be  weighed,  shall  be  listed 
on  the  physical  inventory  sheet  as 
observed  and/or  not  observed  as 
applicable. 

Cc)  Any  obviously  idle  or  damaged 
metals  should  be  recorded  during  the 
physical  inventory.  Justification  for 
further  retention  of  idle  metals  shall  be 
required  from  the  custodian  and 
approved  one  level  above  the  custodian, 
or  disposed  of  in  accordance  with 
established  procedures. 

(d)  The  dollar  value  of  physical 
inventory  results  shall  be  reconciled 
with  the  financial  records.  All 
adjustments  shall  be  supported  by 
appropriate  adjustment  reports,  and 
approved  by  a  responsible  official. 

§100-27.5104-5    Control  and  iaaua  of 
slock. 

Precious  metals  in  stock  are  metals 
held  in  a  central  location  and  later 
issued  to  individuals  when  authorized 
requests  are  received.  The  following 
control  procediires  shall  be  followed  for 
such  metals: 

(a)  Stocks  shall  be  held  to  a  minimum 
consistent  with  effective  and 
economical  support  to  programs. 

(b)  The  name  and  organization 
niunber  of  each  individual  authorized  to 
withdraw  precious  metals,  and  the  type 
and  kind  of  metals,  shall  be  prominently 
mainteuned  in  the  stockroom.  This 
authorization  shall  be  issued  by  the 
Precious  Metals  Control  Officer  or  his 
designee  and  updated  annually.  Issues 
of  metals  will  be  made  only  to 
authorized  persons. 

(c)  Accurate  records  of  all  receipts, 
issues,  retiuns,  and  disposals  shall  be 
maintained  in  the  stockroom. 

(d)  Receipts  for  metal  issues  and 
returns  to  stock  shall  be  provided  to 
users.  Such  receipts,  signed  by  the 
authorized  requesting  individual  and 
the  stockroom  clerk,  shall  Ust  the 
requesting  organization,  type  and  form 
of  metal,  quantity,  and  date  of 
transaction. 

§109-27.5104-5    Control  l>y  using 
organiiatlon. 

(a)  After  receipt,  the  using 
organization  shall  provide  necessary 
controls  for  precious  metals.  Materials 
shall  be  stored  in  a  non-combustible, 
combination  locked  repository  at  all 
times  except  for  quantities  at  the  actual 
point  of  use. 

(b)  Each  using  organization  shall 
maintain  a  log  showing  the  individual 
user,  type  and  form  of  metal,  and  the 
time,  place,  and  purpose  of  each  use. 
The  log  shall  be  kept  in  a  locked 
repository  when  not  in  use. 


(i^The  logs  and  seciued  locked 
storage  facilities  are  subject  to  review  by 
the  Precious  Metals  Control  Officer  and 
other  audit  or  review  staffs  as  required. 

(d)  Cognizant  Departmental  managers 
are  responsible  for  assiiring  that 
minimum  quantities  of  precious  metals 
are  withdrawn  consistent  with  work 
reqtiirements  and  that  quantities  excess 
to  requirements  are  promptly  retiuned 
to  the  stockroom. 

(e)  Employee  termination  and  transfar 
procedures  shall  include  clearance  for 
precious  metals  possession. 

§  100-27.5105    Managamsnt  ravls««s  and 
audita. 

(a)  Unannounced  inspections  of 
custodian's  precious  metals  inventory 
and  records  may  be  conducted  between 
scheduled  inventories. 

(b)  DOE  organizations  and  contractors 
holding  precious  metals  shall  annually 
review  the  quantity  oi  precious  metals 
on  hand  to  determine  if  the  quantity  is 
in  excess  of  program  requirements. 
Precious  metals  which  are  not  needed 
for  current  or  foreseeable  requirements 
shall  be  promptly  reported  to  the  DOE 
precious  metals  pool.  The  results  of  this 
annual  review  are  to  be  documented 
and  entered  into  the  precious  metals 
inventory  records. 

§100-27.5106    PrMkNJS  matals  pooL 

§100-27.5105-1    Purpose. 

The  purpose  of  the  precious  metals 
pool  is  to  recycle,  at  a  minimum  cost  to 
pool  participants,  DOE-owned  precious 
metaLs  within  the  Department  and  to 
dispose  of  DOE-owned  precious  metals 
that  are  excess  to  DOE  needs.  However, 
if  the  pool  is  unable  to  accept  any 
potential  precious  metal  return,  the 
using  activity  wiU  dispose  of  the 
precious  metals  through  the  normal 
disposal  process. 

§100-27.5105-2    WltlKlrawala. 

Pure  metals,  parts,  fabricated 
products,  catalysts,  or  solutions,  are 
generally  available  and  the  DOE  pool 
contractor  can  provide  assistance  in 
supplying  such  requirements.  Metals 
can  be  shipped  to  any  facility  to  fulfill 
fabrication  requiremmts. 

§109-27.5105-3    Returns. 

All  excess  precious  metals  must  be 
retiuned  to  the  precious  metals  pool 
except  as  noted  in  §  109-27.5106-1  of 
this  subpart.  The  pool  is  entirely 
dependent  on  metal  returns;  therefore, 
metal  inventories  should  be  maintained 
on  an  as-needed  basis,  and  any  excess 
metals  must  be  retiumed  to  the  pool  for 
recycling.  With  the  exception  of  silver, 
this  includes  precious  metals  in  any 
ioim,  including  shapes,  scrap,  or      ^ 
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radioactively  contaminated.  Only  high 
grade  nonradioactively  contaminated 
silver  should  be  included.  Procedures 
have  been  developed  by  the  precious 
metals  pool  dontractor  for  metal  returns, 
including  storing,  packaging,  shipping, 
and  security. 

f1(»-«7.5iO»*4    Wlthdrawala/fBtums 


The  precious  metals  pool  contractor 
will  request  annually  firom  each  DOE 
field  (sganization  its  long-range  forecast 
of  anticipated  withdrawals  from  the 
pool  and  returns  to  the  pooL 


f1<»-27.S1(»^ 

The  precious  metals  pool  is  operated 
by  a  private  Ann  under  a  contract  with 
DOE.  DOE  organizations  and  contractors 
may  obtain  s|>ecific  information 
(operating  contractor's  name,  address, 
telephone  number,  and  processing 
charges)  regarding  the  operation  of  the 
pool  by  contacting  the  Qiief,  Property 
Management  Branch,  Oak  Ridge 
Operations  Office.  .^ 


1100-274107.  Recoveryoft 
UMd  hypo  •odfflon  and  acrap  film. 

The  requirements  for  the  recovery  of 
silver  from  used  hypo  solution  and 
scrap  film  are  contained  in  §  109- 
45.1003  of  this  chapter. 

PART  109-29— STORAGE  AND 
nSTRlBUTlON 


Policy. 

Storage  guidelines. 


Sec. 

109-28.000-50 

109-28.000-51 

Subpert  100  2B.3    Cuatemer  Supply 
Centara 

109-28. 306    Customer  supply  center  (CSC) 

accounts  and  related  controls. 
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109-28.5001  DeBnition. 

109-28.5002  Obiective. 

109-28.5003  t(ecords. 

109-28.5004  Justification  and  review 

procedures. 

109-28.5005  &HFFP  program  review. 

109-28.5006  Utilization. 

Subpart  109-2B.51— Management  of  Spare 
Equipment 

109-28.5100    Scope  of  subpart 
109-28.5101    Definition. 
109-28.5102    Exclusions. 
109-28.5103    Management  policy. 
Antfaorfly:  42  U.S.C  7254. 

f  100-28.000-90    Policy. 

DCS  officer  and  designated 
contractors  shall: 

(a)  Establish  storage  space  and 
warehousing  services  for  the  receipt. 


storage,  issue,  safekeeping  and 
protection  of  Government  property; 

(b)  Provide  storage  space  and 
warehousing  services  m  the  most 
economical  and  efficient  manner 
consistent  with  program  requirements; 
and 

(c)  Operate  warehouses  in  accordance 
with  generally  accepted  industrial 
management  practices  and  principles. 

{100-28.000-61    SlormeguidellfMS. 

(a)  Indoor  storage  areas  should  be 
arranged  to  obtain  proper  stock 
protection  and  maximum  utilization  of 
space  within  established  floor  load 
capacities. 

(b)  Storage  yards  for  items  not 
requiring  covered  protection  shall  be 
protected  by  locked  fenced  enclosures 
to  the  extent  necessary  to  protect  the 
Government's  interest. 

(c)  Storage  areas  shall  be  prominently 
posted  to  clearly  indicate  that  the 
property  stored  therein  is  U.S. 
Government  property,  with  entrance  to 
such  areas  restricted  to  authorized 
personnel  only. 

(d)  Property  in  storage  must  be 
protected  from  fire,  thefl,  deterioration, 
or  destruction.  In  addition  certain  items 
require  protection  fit>m  dampness,  heat, 
freezing,  or  extreme  temperature 
changes.  Other  items  must  be  stored 
away  from  light  and  odors,  protected 
fit>m  vermin  infestation,  or  stored 
separately  because  of  their  hazardous 
characteristics. 

(e)  Hazardous  or  contaminated 
property,  including  property  having  a 
history  of  use  in  an  area  where  exposure 
to  contaminated  property  may  have 
occurred,  shall  not  be  commingled  with 
non-contaminated  property,  but  stored   . 
separately  in  accordance  with   .  '"-^y 
instructions  bom  the  environmem^, 
safety,  and  safety  officials. 

(f)  Nuclear-related  and  proliferation- 
sensitive  property  shall  be  identified  as 
such  by  use  of  a  certification  tag  signed 
by  an  authorized  program  official 
(designated  in  writing  with  signature 
cards  on  file  in  the  personal  property 
management  office).  Such  personal 
property  shall  not  be  commingled  with 
other  f>ersonal  property,  but  stored 
separately  in  accordance  with 
instructions  fit>m  the  cognizant  program 
office. 

Subpart  109-^3— Customer  Supply 
Centers 

1 100-28.306    Customer  supply  csntsr 
(CSC)  accounts  and  ralalsd  controls. 

1109-28^06-3    UmltstkMSonuse. 

DOE  offices  and  designated 
contractors  shall  establish  internal 
controls  for  ensuring  that  the  use  of  CSC 


accounts  is  limited  to  the  purchase  of 
items  for  official  Government  use. 


{100-28.306-6 

DOE  offices  and  designated 
contractors  shall  establish  internal 
controls  for  ensuring  that  the  customer 
access  codes  assigned  for  their  accounts 
are  properly  protected. 

Subpart  109-2&5O-Managefnent  of 
Equipment  Held  for  Future  Projects 

{100-28.5000    Scops  of  subpart 

This  subpart  provides  policies, 
principles,  and  guidelines  to  be  used  in 
the  management  of  equipment  held  for 
future  projects. 

{100-28.5001    Definition. 

Equipment  held  for  future  projects 
(EtBFFP)  means  items  being  retained, 
based  on  approved  jtistifications,  for  a 
known  future  use,  or  for  a  potential  use 
in  planned  projects. 

{100-28.5002    Oblsettvs. 

The  objective  of  the  EHFFP  program 
is  to  enable  DOE  offices  and  contractors^ 
to  retain  equipment  not  in  use  in 
current  programs  but  which  has  a 
known  or  potential  use  in  futiire  DOE 
programs,  while  4>roviding  visibility  on 
the  types  and  amounts  of  equipment  so 
retained  through  review  and  reporting 
procedures.  It  is  intended  that 
equipment  be  retained  where 
economically  justifiable  for  retention, 
considering  cost  of  maintenance, 
replacement,  obsolescence,  storage, 
deterioration,  or  future  availability; 
made  available  for  use  by  othere;  and 
promptly  excessed  when  no  longer 
needed. 


1100-28.5003 

Records  of  all  EHFFP  shall  be 
maintained  by  the  holding  organization, 
including  a  listing  of  items  with  original 
date  of  classification  as  EHFFP;  initial 
justifications  for  retaining  EHFFP; 
rejustifications  for  retention;  and 
documentation  of  reviews  made  by  ' 
higher  levels  of  management. 

{100-28.5004    Justification  and  rsvisw 
procsdurss. 

Procedures  shall  provide  for  the 
following: 

(a)  The  original  decision  to  classify 
and  retain  equipment  as  EHFFP  shall  be 
justified  in  writing,  providing  sufficient 
detail  to  support  the  need  for  retention 
of  the  equipment.  This  justification  will 
dte  the  project  for  which  retained,  the 
potential  use  to  be  made  of  the 
equipment,  or  other  reasons  for 
retention. 

(b)  The  validity  of  the  initial 
classification  EHFFP  shall  be  reviewed 
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by  management  at  a  level  above  that  of 
the  individual  making  the  initial 
determination. 

(c)  Retention  of  EHFFP  must  be 
rejustified  annually  to  ensure  that 
original  justifications  remain  vahd.  The 
rejustifications  will  contain  sufficient 
detail  to  support  retention. 

(d)  Annual  rejustifications  for 
retention  of  EHFFP  for  longer  than  one 
year  shall  be  reviewed  at  a  level  of 
management  at  least  two  levels  above 
that  of  the  individual  making  the 
determination  to  retain  the  EHFFP. 
EHFFP  retained  for  periods  longer  than 
three  years  should  be  approved  by  the 
head  of  the  DOE  field  organization. 

1109-28.5006    EHFFP  program  r«vlew. 

OPMOs  shall  conduct  periodic 
reviews  to  ensure  that  the  EHFFP 
program  is  being  conducted  in 
accordance  with  established  procedures 
and  this  subpart,  hicluded  in  the  review 
will  be  proper  determination  of  property 
as  EHFFP,  the  vahdity  of  justifications 
for  retaining  EHFFP,  and  the  inclusion 
of  EHFFP  in  management  walk-throughs 
as  prescribed  in  §  109-25.109-1  of  this 
subchapter. 

f  100-28.5006    UtUHatlon. 

It  is  DOE  policy  that,  where 
practicable  and  consistent  vnth  program 
needs,  EHFFP  be  considered  as  a  soiuce 
of  supply  to  avoid  or  postpone 
acquisition. 

Subpart  109-28.51— Management  of 
Spare  Equipment 

§100-28.5100    Scope  of  subpart 

This  subpart  provides  policy  guidance 
to  be  used  in  the  management  of  spare 
equipment. 

§100-28.5101    Definition. 

Spare  equipment  means  items  held  as 
replacement  spares  for  equipment  in 
current  use  in  DOE  programs. 

§100-28.5102    Exclusions. 

The  following  categories  of  equipment 
will  not  be  considered  spare  equipment: 

(a)  Eqmpment  installed  for  emergency 
backup,  e.g.,  an  emergency  power 
facility,  or  an  electric  motor  or  a  pump, 
any  of  which  is  in  place  and  electrically 
connected. 

(b)  Equipment  items  properly 
classified  as  stores  inventory. 

§100-28.5103    Ktenagement  policy, 
(a)  Procedures  shall  require  the 
maintenance  of  records  for  spare 
equipment,  cross-referenced  to  the 
location  in  the  facility  and  the 
engineering  drawing  number.  The 
purpose  for  retention  shall  be  in  the 
records. 


(b)  Reviews  shall  be  made  based  on 
technical  evaluations  of  the  continued 
need  for  the  equipment.  The  reviews 
should  be  held  biennially.  In  addition, 
individual  item  levels  shall  be  reviewed 
when  spare  equipment  is  installed  for 
use,  the  basic  equipment  is  removed 
fitim  service,  or  the  process  supported  is 
changed. 

(c)  Procedures  shall  be  estabUshed  to 
provide  for  the  identification  and 
reporting  of  unneeded  spare  equipment 
as  excess  property. 

PART  109-30-f  EDERAL  CATALOG 
SYSTEM 

109-30.001-50    Applicability. 
Authority:  42  U.S.C.  7254. 

§100-3a001-60    AppNcabiMty. 

The  provisions  of  41  CFR  part  101-30 
do  not  apply  to  designated  contractors. 

SUBCHAPTER  0— AVIATION. 
TRANSPORTATION.  AND  MOTOR 
VEHICLES 

PART  109-37— QOVERNMENT 
AVIATION  ADMINISTRATION  AND 
COORDINATION 

109-37.000    Scope  of  part. 

Subpart  100-37.1— Oeflnltions 

109-37.101    Definitions. 

Subpart  100-37.4 — Use  of  Gov•mmen^ 
Ownsd  and  Oparatsd  Aircraft 

109-37.400    General. 

Subpart  100-37.5— Federal  Aviation 
K/lanagenwnt  Information  System  (FAMiS) 

109-37.507     Reports, 

Subpart  100-37.12— Federal  Agency 
Aviation  Safety  Program 

109-37.1202    Agency  aviation  safety 

responsibilities. 
109-37.1207    Ins{>ections  and  evaluations. 
109-37.1208    Hazard  reporting. 
109-37.1209    Aircraft  accident  and  incident 

investigation  and  reporting. 
109-37.1213    Aircraft  accident  and  incident 

database. 

Subpart  100-37.50— Authority,  Registration. 
Maintenance,  and  Records 

109-37.5000    Pilot  in  command 

responsibility  and  authonty. 
.109-37.5001    Authority  required  for  the 

acquisition,  hire,  or  borrowing  of  aircraft 
109-37.5002    Aircraft  authorization. 
109-37.5003    Management  responsibility. 
109-37.5004    Registration  and 

identification. 
109-37.5005    Airworthiness. 
109-37.5006    Maintenance. 
109-37.5007    Operation. 
109-37.5008    Records. 
Audiority:  42  U.S.C.  7254. 


§100-37.000    Scope  of  part 

This  part  supplements  41  CFR  part 
101-37,  and  establishes  basic  policies 
and  procedures  thAt  apply  to  the 
management  of  aircraft  operated  by  DOE 
organizations  and  designated 
contractors,  excluding  aircraft  owned 
and  operated  by  other  Federal  entitles 
for  DOE. 

Subpml  109-37.1— Definitiona 

§100-37.101    Definitions. 

Military  aircraft  means  aircraft  on 
loan  fitim  the  Department  of  Defense 
(DOD). 

Crewmember  means  a  person(8)  on 
board  an  aircraft  that  is  essential  to  the 
accomplishment  of  the  aircrait  mission. 

Senior  Aviation  Management  Official 
means  the  person  responsible  for 
developing,  promoting,  monitoring, 
administering,  coordinating,  and 
evaluating,  the  E>epartment-wide 
aviation  personal  property  management 
program. 

Subpart  109-37.4— Uae  of 
Qovemment-Owned  and  Operated 
Aircraft 

§100-37.400    General. 

Department-wide  poUcies,  standards, 
procedures,  guidelines,  necessary  staff 
assistance  for  the  management  of 
aircraft,  (except  for  security  helicopters 
managed  by  the  Office  of  Safeguards 
and  Security),  aviation  services,  and 
general  liaison  with  other  Federal 
agencies  are  provided  by  the  Senior 
Aviation  Management  Official. 

Subpart  109-37.5— federal  Aviation 
Management  Information  System 
(FAMIS) 

§100-37.507    Reports. 

(a)  Organizations  operating  aircraft 
shall  complete  and  forward  as 
appropriate  the  reports  designated  by 
the  Senior  Aviation  Management 
Official  for  management  and  other 
purposes. 

(b)  Reports  shaU  be  submitted,  as 
required,  by  the  Federal  Aviation 
Administration  (FAA),  the  National 
Transportation  Safety  Board  (NTSB),  the 
GSA,  and  other  responsible  agencies. 
Heads  of  field  organizations  ^all 
establish  the  requirements  for  other 
reports  that  may  be  needed  for 
management  or  other  purposes. 

(c)  Heads  of  field  orgamzations  shall 
provide  the  Senior  Aviation 
Management  Official  with  reports  as 
changes  occur  for: 

(1)  Facihties  inventories — Additions, 
deletions,  and  changes  shall  be 
submitted  using  GSA  Form  3549, 
Govemment-Owned/Leased 
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Maintenance.  Storage,  Training, 
Refueling  Facilities  (per  facility)  or 
FAMIS  file  structures; 

(2)  Aircraft  itiventories — Additicms, 
deletions,  and  changes  shall  be 
submitted  using  GSA  Form  3550, 
Government  Aircraft  Inventory  (per 
aircraft)  or  FAMIS  file  structures.  Any 
aircraft  operat9d  or  held  in  a  non- 
operational  staitus  must  be  reported  to 
FAMIS  regardless  of  its  ownership 
category;  and 

(3)  Aviation  support  services  cost 
(kta — ^This  data  shall  be  submitted 
using  GSA  Fonn  3554.  Aircraft 
Contract/Rental/Charter  Support 
Services  Cost  Data  or  FAMIS  file 
structures,  as  support  service 
agreements  become  effective. 

(d)  Heads  of  field  organizations  shall 
provide  the  Senior  Aviation 
Management  Official  with  reports 
annually  for  the  previous  fiscal  year 
ending  September  30  according  to  the 
following: 

(1)  On  or  before  December  15  for 
contract,  rental,  and  charter  aircraft  cost 
and  utilization  data.  Each  form  or 
FAMIS  database  record  shall  contain 
only  one  aircraft  for  each  type  of 
mission  performed.  The  data  shall  be 
submitted  using  GSA  Form  3551, 
Contract/Charter/Rental  Aircraft  Cost 
and  Utilization,  or  FAMIS  file 
structures;       i 

(2)  On  or  betore  December  15  for 
Government  aircraft  cost  and  utilization 
data.  The  cost  and  utilization 
information  shall  be  tracked  by  serial 
number  and  shall  reflect  the  actual  use 
and  expenditures  incurred  for  each 
individual  aircraft.  These  reports  are  to 
be  submitted  usiag  GSA  Form  3552, 
Government  Aircraft  Cost  and 
Utilization,  or  FAMIS  file  structures; 
and 

(3)  A  report  semi-annually  on  or 
before  April  30  for  the  period  October 
1  through  March  30,  and  on  or  before 
October  30  for  the  period  April  1 
through  Septenber  30  for  senior  Federal 
official  and  special  category  travel. 
These  reports  are  to  be  submitted  using 
the  FAMIS  fila  structures  or  GSA  Form 
3641,  Senior  Federal  Travel.  If  no  senior 
Federal  officials  or  special  category 
travelers  were  transported  diuing  the 
relevant  time  ftvme.  Heads  of  field 
organizaUons  shall  submit  a  written 
response  that  acknowledges  the 
reporting  requirements  and  states  that 
they  have  no  travel  to  report.  For  a 
detailed  explanation  see  41  CFR  101— 
37.408. 


Subpart  109-37.12— Fedarai  Agency 
Aviation  Safety  Program 

f  100-37.1202    Agency  avtetkMi  safety 

The  Assistant  Secretary  for 
Environment,  Safety  and  Health  is 
responsible  for  establishing  the  DOE 
aviation  safety  program,  developing 
aviation  safety  policy  and  standards, 
and  conducting  overviews  of  the  safety 
of  aviation  operations.  Heads  of  field 
organizations  may  establish  higher 
safety  standards,  criteria,  and 
procedures  when  they  have  determined 
that  it  is  necessary  to  assure  the  safety 
of  specific  operations  tmder  their 
jurisdiction. 


{109-37.1207 
evaluations. 


Inspections  and 


The  Assistant  Secretary  for 
Environment,  Safety  and  Health  is 
responsible  for  establishing  an 
evaluation  program  to  determine  the 
safety  of  aviation  operations.  Each  field 
office  manager  is  responsible  for  an 
independent  internal  evaluation 
program. 

{10»-<37.120e    Hsiani  reporting. 

The  Assistant  Secretary  for 
Environment,  Safety  and  Health  shall 
establish  a  program  for  reporting  and 
tracking  aviation  hazards.  The  Assistant 
Secretary  also  is  responsible  for 
identifying  hazardous  trends  within  the 
aviation  program  of  the  Department. 
Heads  of  field  organizations  will  track 
and  resolve  hazards  within  their 
organizations. 

f  100-37.1206    Aircraft  accident  and 
Incident  Investigation  and  reponing. 

The  Assistant  Secretary  for 
Environment,  Safety  and  Health  shall 
establish  and  maintain  the  DOE 
Aviation  Incident  Reporting  System.  All 
Department  aviation  accidents  and 
incidents  shall  be  reported  promptly  to 
the  system  by  the  appropriate  Heads  of 
field  organizations. 

f  100-^.1213    Aircraft  accident  and 
Incident  database. 

The  Assistant  Secretary  for 
Environment,  Safisty  and  Health  shall 
establish  and  maintain  a  database  of 
aircraft  accidents  and  incidents,  within 
the  DOE  Aviation  Incident  Reporting 
Systran. 

Sutjpart  10»-37.50— Authority, 
Registration,  Maintenance,  and 
Records 

S  100-37.5000    Pilot  In  command 
responsibility  and  authority. 

(a)  It  shall  be  the  responsibility  of  the 
pUot  in  command  to  be  aware  of,  and 


conform  to.  Federal  Aviation 
Regulations  and  other  requirements  of 
the  FAA,  Department  policies  and 
directives,  and  the  regulations  and 
directives  of  other  applicable  authOTity, 
including  those  relating  to  use  for 
official  purposes  only. 

(b)  The  {Hlot  in  command  is 
responsible  for  insuring  that  all 
necessary  maintenance,  repairs,  and 
FAA  inspections  are  accompUshed  (m 
determining  that  the  aircraft  is 
airworthy. 

(c)  The  pilot  in  command  is  at  all 
times  responsible  for  the  safe  operation 
of  the  aircraft  and  for  the  safety  of  the 
crew  and  passengers.  Insofar  as  the 
loading  of  the  aircraft,  weather, 
mechanical,  and  other  safety  conditions 
are  concerned,  the  pilot  in  command 
shall  have  final  authority  for 
determining  whether  a  particular  flight 
shall  be  continued  or  terminated  and 
how  it  shall  be  made. 

(100-37.5001    Auttiortty  required  for  the 
acquiaition,  hire,  or  borrowing  of  aircraft 

(a)  Authority  for  the  purchase  of 
aircraft  is  contained  in  the  annual 
appropriation  act  for  DOE. 

U>)  The  acqiiisition  of  aircraft  by 
permanent  transfer  from  another 
Government  agency  shall  be  considered 
as  an  addition  to  the  DOE  aircraft  fleet 
and  requires  authority  in  the.annual 
appropriations  act. 

(c)  Aircraft  shall  not  be  bought, 
leased,  or  acquired  by  transfer  or  loan 
imless  they  are: 

(1)  Specifically  authorized  by  the 
Senior  Aviation  Management  Official 
pursuant  to  the  appropriations 
concerned  or  other  laws  (except  for 
temporary  rentals  or  loans  of  30  days  or 
less);  or 

(2)  Temporary  rental  or  loans  (30  days 
or  less)  approved  by  the  head  of  the 
field  organization. 

S  100-37.5002    Aircraft  authorization. 

(a)  Field  organizations  shall  submit  all 
requests  (with  appropriate 
documentation)  for  new  and 
replacement  aircraft  to  the  Senior 
Aviation  Management  Official.  To 
assure  that  acquisitions  do  not  exceed 
the  number  of  aircraft  authorized  to  be 
acqtiired  in  any  fiscal  year,  the  Senior 
Aviation  Management  Official  shall    . 
inform  DOE  field  organizations  each 
fiscal  year  of  the  number  of  aircraft 
which  may  be  acquired.  These 
authorizations  shall  not  be  exceeded. 

(b)  The  acquisition  of  specific  aircraft 
by  type  shall  be  coordinated  with  the 
Senior  Aviation  Management  Official  to 
assure  that  the  selected  aircraft  type  can 
perform  the  mission  requirements  safely 
and  meet  all  applicable  safety  standards. 
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S  109-37.5003   Managemmt  responsibility. 

The  Senior  Aviation  Management 
Official  and  Head  of  each  field 
organization  having  an  aircraft 
operation  shall  establish  procedures  to 
ensure: 

(a)  That  the  acquisition  of  aircraft, 
including  military  aircraft,  is  controlled 
to  ensure  that  authorizations  are  not 
exceeded; 

(b)  That  because  of  the  statutory 
limitations  on  the  number  of  aircraft 
which  DOE  may  acquire,  replaced 
aircraft  are  removed  from  service  and 
disposed  of  prior  to  or  as  soon  as 
practicable  after  delivery  of  the 
replacement  equipment  to  avoid 
concurrent  operation  of  both  aircraft; 

(c)  That  each  aircraft  is  equipped  with 
the  appropriate  avionics  and  accessories 
required  by  its  FAA  type  certification, 
military  department,  or  EXDE  field  office 
operators  manual  for  the  type  of  mission 
intended.  Aviation  life  support  and 
personal  protective  equipment  shall  be 
provided  and  readily  available  for  all 
occupants  of  aircraft  to  meet  the 
applicable  requirements  of  14  CFR. 
Aircraft  on  flights  into  isolated  areas 
shall  be  equipped  with  emergency 
rations  and  appropriate  survival  gear. 

(d)  Conformance  with  FAA 
requirements  for  the  registration, 
certification,  maintenance,  and 
operation  of  aircraft,  engines,  and 
component  equipment; 

(e)  Selection  of  qualified  pilots, 
crewmembers,  maintenance  technicians, 
and  repairmen,  and  the  continuation  of 
their  competence  commensurate  with 
their  job  requirements  through  training 
and  reciurent  training  programs; 

(f)  Establishment  of  oispatching  and 
tracking  procediues  or  other  controls 
that  will  assiue  knowledge  of  aircraft 
location; 

(g)  Overall  safe,  efficient,  and 
economical  operation,  maintenance, 
utilization,  and  replacement  of  aircraft; 

(h)  That  cross-program  utiUzation  is 
encouraged  and  managed  to  obtain 
maximum,  efficient  use  of  assets; 

(i)  That  contract  and  charter  pilots  are 
duly  certified  to  meet  all  requirements 
and  regulations  established  by  the  FAA 
for  the  particular  aircraft; 

(j)  That  chartered,  leased,  or  rented 
aircraft  are  operated  and  maintained  in 
compliance  v«th  all  rules,  regulations, 
and  minimum  standards  of  the  FAA; 

(k)  That  any  charter,  rental  or  hire  of 
aircraft  and  operators  shall  meet  the 
applicable  requirements  of  14  CFR  and 
other  requirements  specified  by  the 
Senior  Aviation  Management  Official; 
dnd 

(1)  That  DOE-owned,  leased,  and 
borrowed  aircraft  are  used  for  official 
purposes  only  and  that  all  flight  and 


operational  personnel,  including  the 
pilots,  are  aware  of  the  provisions  of 
§  10&-38.51  of  this  subchapter. 


f10»-37.5004 
identification. 


Registration  and 


(a)  Department-owned  aircraft  shall  be 
registered  with  the  FAA  or  other 
appropriate  agency.  The  certificate  of 
registration  shall  be  displayed  in  the 
aircraft  in  accordance  with  FAA 
requirements.  A  similar  requirement 
shall  be  included  in  any  arrangement  for 
the  charter,  rent,  hire,  loan,  or  lease  of 
aircraft. 

(b)  All  aircraft  shall  display  markings 
as  required  by  Federal  Aviation 
Regulations  for  registered  aircraft  of  the 
United  States. 

{109-37.5006    Alrworthinass. 

With  the  exception  of  public  use 
aircraft  being  operated  under  special 
missions  for  the  Department,  all  aircraft 
shall  have  a  current  FAA  Airworthiness 
Certificate  appropriate  to  the  mission  of 
the  aircraft.  Tnis  certificate  shall  be 
displayed  in  the  aircraft. 

{100-37.5006   Maintwiance. 

(a)  Aircraft  maintenance  programs  (for 
aircraft  imder  the  operational  control  of 
the  Department)  shall  be  submitted  to 
the  Senior  Aviation  Management 
Official  for  approval  per  the  following: 

(1)  As  a  minimum,  aircraft  type 
certificated  for  nine  or  less  passenger 
seats  excluding  any  pilot  seat  shall  be 
maintained  in  accordance  with  14  CFR 
part  91,  part  43,  §  135.415,  §  135.417, 
and  §  135.421;  a  Departmental  element 
may  maintain  an  aircraft  in  accordance 
with  14  CFR  135.419. 

(2)  Aircraft  type  certificated  for  ten  or 
more  passenger  seats  excluding  any 
pilot  seat  and  conducting  non- 
scheduled  on-demand  charter 
operations  shall  be  maintained  in 
accordance  with  14  CFR  135.415, 
135.417,  and  135.423  through  135.443. 

(3)  Aircraft  type  certificated  for  ten  or 
more  passenger  seats  excluding  any 
pilot  seat  and  conducting  scheduled  air 
carrier  operations  shall  be  maintained  in 
accordance  with  14  CFR  part  121. 
subpart  L  and  sub{}art  V. 

(4)  Aircraft  type  certificated  for 
twenty  or  more  passenger  seats 
excluding  any  pilot  seat  or  having  a 
maximum  payload  capacity  of  6,000 
pounds  or  more  when  common  carriage 
is  not  involved  or  operations  not 
certificated  under  14  CFR  parts  121, 
129, 135,  or  137  shall  be  maintained  in 
accordance  with  14  CFR  part  125, 
subpart  G  and  L,  and  appendix  A. 

(b)  Rotorcraft  operations  conducted 
under  14  CFR  part  133  shall  comply 
with  the  airworthiness  requirements  of 
Title  14  CFR  parts  43.  91,  and  133. 


(c)  Organizations  having  maintenance 
facihties  located  at  a  DOE  facility  or 
conducting  contracted  maintenance/ 
inspection  (^rations  shall  adhere  to  14 
CFR  part  145  or  14  CFR  part  121, 
subpart  L  and  subpart  V. 

{100-37.5007    Opwatlon. 

(a)  Flight  operations  must  comply 
with  Federal  Aviation  Regulations,  DOE 
orders,  and  directives.  The  pilot  in 
command  is  responsible  for  ensuring 
that  flight  operations  are  conducted  in 
accordance  with  the  regulations,  orders, 
and  directives,  and  is  directly 
responsible  for  and  is  the  final  authority 
as  to  the  operation  of  an  aircraft. 

(b)  In  an  in-flight  emergency  requiring 
immediate  action,  the  pilot  in  command 
may  deviate  from  any  regulation,  order, 
or  directive  to  the  extent  required  to 
meet  that  emergency. 

(c)  Each  pilot  in  command  who 
deviates  from  a  regulation,  order,  or 
directive  shall  send  a  written  report  of 
that  deviation  to  the  Senior  Aviation 
Management  Official  within  72  hours  of 
the  event,  excluding  holidays  or 
weekends. 

{106-^.5006    RMonls. 

As  a  minimum,  flight,  aircraft,  engine 
logs  records,  and  training  records  shall 
be  maintained  in  accordance  with  FAA 
requirements,  and  records  of  operations, 
maintenance,  and  costs  shall  be 
maintained  as  required  for  management, 
budgetary,  and  reporting  purposes. 
Heads  of  field  organizations  shall 
establish  requirements  for  other  records 
needed. 

PART  109-08— MOTOR  EQUIPMENT 
MANAGEMENT 

109-38.000    Scope  of  part 
109-38.000-50    Policy. 

Subpart  109-36.0— Deflnltipn  of  Tenns 
109-38.001     Definitions. 


^iMl  Efficient  Motor 


Subpart  109-38.1- 
Vehlcies 

109-38.104    Fuel  efficient  passenger 
automobiles  and  light  trucks. 

109-38.105    Agency  purchase  and  lease  of 
motor  vehicles. 

109-38. 106    Leasing  of  motor  vehicles. 

Subpart  109-38.2— Registration, 
Identification,  and  Exemptions 

109-38.200    General  requiremenU. 
109-38.201    Registration  and  inspection. 
109-38.201-50    lustration  in  foreign 

countries. 
109-38.202    Tags. 
109-38.202-2    Outside  the  District  of 

Columbia. 
109-38.202-3    Records. 
109-38.202-50    Security. 
109-38.203    Agency  identification. 
109-38.204    Exonptions. 
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109-38.204-1    Unlimited  exemptions. 
109-38.204-3     Requests  for  exempted  motor 

vehicles  in  the  District  of  Columbia. 
109-38.204-4    Report  of  exempted  motor 

vehicles. 
109-38. 204-50    Records  of  exempted  motor 

vehicles. 

Subpart  109-^9.3— Offidal  Uaa  of 
Qovnwnant  Motor  VehiciM 

109-38.300     Scope. 
109-38.301    Authorized  use. 
109-38.301-1    Contractors'  use. 
109-38.301-1.30    Authorization  for 

transportation  between  residence  and 

place  of  eidpioyment. 
109-38.301-i:sil    Emergency  use. 
109-38.301-1. S2    Maintenance  of  records. 
109-38.301-1. S3     Responsibilities  of  motor 

vehicle  operators. 

Subpart  l09-3$.4— Uaa  and  naptacamant 
Standarda 

109-38.401     U»e  standards. 
109-38.401-2    Use  of  self-service  pumpe. 
109-38.402    Replacement  standards. 
109-38.402-50    Prompt  disposal  of  replaced 

motor  vehicles. 
109-38.403    Responsibility  for  damages. 
109-38.403-1     Policy. 
109-38.403-2     Responsibility. 
109-38.403-3     Exceptions. 

Subpart  lO0-3#.5— Scliadulad  Maintwianca 

109-38.502    Guidelines. 
109-38.502-50    DOE  guidelines. 

Subpart  100-39.7— TranafMr.  Storaga,  and 
Dtapoaal  of  Motor  Vahiclaa 

109-38.701    Ttansfer  of  title  for 

Govemmei|t-owned  motor  vehicles. 

109-38.701-50    Authority  to  sign  Standard 
Form  97.  Tbe  United  States  Government 
Certificate  to  Obtain  Title  to  a  Vehicle. 

Subpart  109-3I.S— Standard  Form  149,  U.& 
Qovammant  Nattonai  Cradit  Card 

109-38.800    General. 
109-38.801    obtaining  SF 149,  U.S. 
Govemmeat  National  Credit  Card. 

Subpart  109-31.9— Fadaral  Motor  Veltlda 
FlaatRaport 

109-38.902     R^rds. 
109-38.903     Reporting  of  data. 
109-38. 903-50    Reporting  D(^  motor 
vehicle  dat^ 

Subpart  109-31.51— Utilization  of  Motor 
Equipmant 

Scope  of  subpMut. 

policy. 

Utilization  controls  and 


Motor  vehicle  utilization 


109-38.5100 
109-38.5101 
109-38.5102 

practices. 
109-38.5103 

standards. 
109-38.5104    t)ther  motor  equipment 

utilization  standards. 
109-38.5105    Motor  vehicle  local  use 

objectives. 
109-38.5106    Application  of  motor  vehicle 

use  goals. 

Subpart  109-39.52— Watarcraft 

109-38.5200    Scope  of  subpart. 
109-38.5201     Definition. 
109-38.5202    Watercraft  operations. 


109-38.5203    Watarcraft  identification  and 
nimibers. 
Authority:  42  U.S.C  72S4. 

PART  109-38— MOTOR  EQUIPMENT 
MANAQEMENT 

1109-38.000    Scopaofpart 

1109-38.000-60    PoUcy. 

Motor  vehicles  and  watercraft  shall  be 
acqiiired,  maintained,  and  utilized  in 
support  of  DOE  programs  in  the 
minimum  quantity  required  and  in  the 
most  practical  and  economical  manner 
consistent  with  program  requirements, 
safety  considerations,  fuel  economy, 
and  applicable  laws  and  regulations. 

Subpart  109-38.0— OaflnMon  of  Terms 

1109-38.001    Dafhiitlona. 

Experimented  vehicles  means  vehicles 
acquired  solely  for  testing  and  rese8rt:h 
purposes  or  otherwise  designated  for 
experimental  purposes.  Sudi  vehicles 
are  to  be  the  object  of  testing  and 
research  as  differentiated  from  those 
used  as  vehicular  support  to  testing  and 
research.  Experimental  vehicles  are  not 
to  be  used  for  passenger  carrying 
services  unless  required  as  part  of  a 
testing/evaluation  program,  and  they  are 
not  si^ject  to  statutory  price  limitations 
or  authorization  limitations. 

Motor  equipment  means  any  item  of 
equipment  which  is  self-propelled  or 
drawn  by  mechanical  power,  including 
motor  vehicles,  motorcycles  and 
scooters,  construction  and  maintenance 
equipment,  materials  handling 
equipment,  and  watercraft. 

Motor  vehicle  means  any  equipment, 
self-propelled  or  drawn  by  mechanical 
power,  designed  to  be  operated 
principally  on  highways  in  the 
transportation  of  property  or  passengers. 

Special  purpose  vehicles  means 
vehicles  which  are  used  or  designed  for 
specialized  functions.  These  vehicles 
Include,  but  are  not  limited  to:  trailers, 
semi-trailers,  other  types  of  trailing 
equipment:  trucks  with  permanently 
mounted  equipment  (such  as  aerial 
laddera);  construction  and  other  types  of 
equipment  set  forth  in  Federal  Supply 
Classification  Croup  (FSCG)  38;  material 
handling  equipment  set  forth  in  FSCG 
39;  and  fire  fighting  eqmpment  set  forth 
in  FSCG  42.  For  reporting  purposes 
within  DOE,  motorcycles  and  motor 
scooters  will  also  be  reported  as  special 
purpose  vehicles. 

Subpart  109-381— Fuel  Efficient  Motor 
Vehicies 

f  109-38.104    Fualafndantpaaaangar 
automot)llaa  and  light  trucka. 

(a)  (Reserved) 


(b)  All  requests  to  purchase  passenger 
automobiles  larger  than  class  lA,  IB,  or 
n  (small,  subcompact,  or  compact)  shall 
be  forwarded  with  justification  to  the 
DPMO  for  approval  and  certification  for 
compliance  with  the  fuel  economy 
(^jectives  listed  in  41  CFR  101-38.104. 

(b)(lHb)(4)  [Reserved) 

(5)  Requests  to  exempt  certain  Ught 
trucks  from  the  fleet  average  fuel 
economy  calculations  shall  be 
forwarded  with  justification  to  the 
DPMO  for  approval. 

1109-38.106   Agency  purchaaa  and  laaaa 
of  motor  vahiclaa. 

(a)  DOE  activities  shall  submit  a  copy 
of  all  motor  vehicle  leases  and 
purchases  not  procured  through  the 
GSA  Automotive  Commodity  Center  to 
GSA. 

(bHc)  (Reserved)  - 

(d)  DOE  activities  desiring  to  renew  a 
commertnal  lease  shall  submit  the 
requirement  in  writing  to  the  DPMO  for 
approval  prior  to  submission  by  field 
offices  to  GSA. 

(e)  DOE  activities  shall  submit  a  copy 
of  all  lease  agreements  to  GSA. 

S  109-38.106    Laaaing  of  RWtor  vahidaa. 

(a)  All  new  requirements  for  leased 
motor  vehicles  for  60  consecutive  days 
or  more  shall  be  submitted  with 
justification  to  the  DPMO  for  approval. 

Subpart  109-38.2— Registration, 
identification,  and  Exemptions 

S  109-38.200    Qanaral  laqulramanta. 

(aHe)  (Reserved) 

(f)  Requests  made  pursuant  to  41  CFR 
101-38.200(f)  for  exemption  from  the 
requirement  for  displaying  U.S. 
Government  tags  and  other 
identification  on  motor  vehicles,  except 
for  those  vehicles  exempted  in 
accordance  with  section  109-38.204-1 
of  this  subpart,  shall  be  submitted 
through  normal  administrative  channels 
to  the  DPMO  for  approval.  Each 
approved  exemption  must  be  renewed 
annually,  and  the  DPMO  shall  be 
notified  promptly  when  the  need  for  a 
previously  authorized  exemption  no 
longer  exists.  Copies  of  certifications 
and  cancellation  notices  required  to  be 
furnished  to  GSA  pursuant  to  41  CFR 
101-38.200(f)  v«ll  be  transmitted  to 
GSA  by  the  DPMO. 

(g)  Requests  for  temporary  removal 
and  substitution  of  Government 
markings  shall  be  submitted  with 
justification  to  the  DPMO  for  review  and 
approval.  Copies  of  the  determination 
and  justification  required  to  be 
furnished  to  GSA  will  be  transmitted  to 
GSA  by  the  DPMO. 
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1 100-38.^1    Registration  and  inspwtion. 


tlOQ-48.201-60 
countrtoa. 


Registration  In  forslgn 


Motor  vehicles  used  in  foreign 
countries  are  to  be  registered  and  carry 
license  tags  in  accordance  with  the 
existing  motor  vehicle  regulations  of  the 
country  concerned.  The  person 
responsible  for  a  motor  vehicle  in  a 
foreign  country  shall  make  inquiry  at 
the  United  States  Embassy,  Legation,  or 
Consulate  concerning  the  regulations 
that  apply  to  registration,  hcensing,  and 
operation  of  motor  vehicles  and  shall  be 
guided  accordingly. 

{100-38.202    Taga. 

S10»-38.202-2    Outaida  the  District  of 
Columbia. 

The  Director  of  Administrative 
Services  and  heads  of  field 
organizations  shall  make  the 
determination  concerning  the  use  of  tags 
outside  the  District  of  Columbia. 

f10»-38.202-3    Racorda. 

(a)  The  DPMO  assigns  "blocks"  of 
U.S.  Government  Ucense  tag  numbers  to 
DOE  organizations  and  maintains  a 
current  record  of  such  assignments. 
Additional  "blocks"  will  be  assigned 
upon  request. 

(b)  Each  DOE  direct  operation  and 
designated  contractor  shall  maintain  a 
current  record  of  individual 
assignments  of  license  tags  to  the  motor 
vehicles  under  their  jurisdiction. 

§109-38.202-50    Security. 

Unissued  license  tags  shall  be  stored 
in  a  locked  drawer,  cabinet,  or  storage 
area  with  restricted  access  to  prevent 
possible  fraud  or  misuse.  Tags  which 
are  damaged  or  unusable  will  be 
safeguarded  until  destroyed. 

1109-38.203    Agency  MantHlcation. 

Standard  EXDE  motor  vehicle  window 
decals  (DOE  Form  1530.1),  and  door 
decals  to  be  used  only  on  vehicles 
without  windows  (DOE  Form  1530.2^ 
are  available  from  the  Office  of 
Administrative  Services,  Logistics  ** 
Management  Division,  Headquarters, 
using  DOE  Form  4250.2,  "Requisition 
for  Supplies,  Equipment  or  Services",  or 
as  directed  by  that  office.      j,,  :> 

$109-38.204    Exemptions. 

f  109-38.204-1    Unllmltad  axemptlona. 

(aHO  [Reserved] 

(g)  The  Director,  Office  of        •-' 
Administrative  Services  and  heads  of 
field  organizations  for  their  respective 
organizations  may  approve  exemptions 
from  the  requirement  for  the  display  of 
U.S.  Government  Ucense  tags  and  other 
official  identification  for  motor  vehicles 


used  for  security  or.  investigative 
purposes. 

1109-38.204-3    Raquaata  for  exempted 
motor  vehidaa  In  the  DIalrtct  of  Columt>la. 

The  Director,  Office  of  Administrative 
Services  is  designated  to  approve 
requests  for  regular  District  of  Columbia 
license  tags,  and  furnishes  annually  the 
name  and  specimen  signature  of  each 
representative  authorized  to  approve 
such  requests  to  the  District  of  Columbia 
Department  of  Transportaticm. 

S  100-38.204-4    Report  of  exempted  motor 
vehldea. 

E)OE  offices  shall  provide  upon 
request  the  necessary  information  to  the 
DPMO  to  enable  that  office  to  submit  a 
report  of  exempted  vehicles. 

{109-38.204-60    Records  of  exempted 
motor  vehldea. 

The  Director,  Office  of  Administrative 
Services  and  heads  of  field 
organizations  shall  maintain  records  of 
motor  vehicles  exempted  bom 
displaying  U.S.  Government  Ucense  tags 
and  other  identification.  The  records 
shall  contain  a  listing,  by  type,  of  each 
exempted  motor  vehicle  operated 
diuing  the  previous  fiscal  year,  giving 
information  for  eacji  motor  vehicle  on 
hand  at  the  beginning  of  the  year  and 
each  of  those  newly  authorized  during 
the  year,  including: 

(a)  Name  and  title  of  authorizing 
official  (including  any  authorization  by 
Headquarters  and  GSA); 

(b)  Date  exemption  was  authorized; 

(c)  Justification  for  exemption  and 
limitation  on  use  of  the  exempted  motor 
vehicle; 

(d)  Date  of  discontinuance  for  any 
exemption  discontinued  during  the 
year;  and 

(e)  Probable  dilation  of  exemptions 
for  motor  vehicles  continuing  in  use. 

Subpart  109-38.3— Official  Use  of 
Government  Motor  Vehicles 

1109-38.300    Scope. 

This  subpart  prescribes  the 
requirements  governing  the  use  of 
Government  motor  vehicles  for  official 
purposes  by  designated  contractors. 

§109-38.301    Auttiortzed  use. 

The  use  of  Government  motor 
vehicles  by  officers  and  employees  of 
the  Government  is  governed  by  the 
provisions  of  41  CFR  101-6.4  and  109- 
6.4  of  this  chapter. 

{109-38.301-1    Contractors' use. 

Heads  of  field  organizations  shall 
ensure  that  provisions  of  the  FPMR 
concerning  contractor  use  of 
Government  motor  vehicles  are 


compUed  with  by  their  designated 
contractors. 

{100-38.301-1.50    Authortzation  for 
tranaportatlon  between  raaidence  and  place 
of  enipioymenL 

(a)  Government  motor  vehicles  shall 
not  be  used  for  transportation  between 
residence  and  place  of  employment  by 
designated  contractor  p>ersonnel  except 
under  extenuating  circumstances 
specifically  provided  for  under  the 
terms  of  the  contract.  Examples  of 
cinnunstances  eUgible  for  prior  approval 
of  home-to-work  motor  vehicle  use 
which  would  be  appropriate  to  include 
in  the  terms  of  the  contract  use  related 
to  safety  or  security  operations,  use 
related  to  compelUng  operational 
considerations,  and  use  determined  as 
cost  effective  to  DOE's  interest.  Under 
no  cimunstances  shall  the  comfort  and 
convenience,  or  managerial  position,  of 
contractor  employees  be  considered 
justification  for  authorization  of  use. 

(b)  The  use  of  Government  motor 
vehicles  for  transportation  between 
residence  and  place  of  employment 
(including  sporadic  use)  by  designated 
contractor  personnel  shall  be  approved 
in  writing  by  the  Head  of  the  field 
organization  or  designee,  with 
delegation  no  lower  than  the  Assistant 
Manager  for  Administration  at  the 
Operations  Offices  or  the  equivalent 
position  at  other  DOE  contracting 
activities  provided  that  the  individual  is 
a  warranted  contracting  officer.  The 
contractor's  request  for  approval  shaU 
include  the  name  and  title  of  the 
employee,  the  reason  for  the  use,  and 
the  expected  duration  of  the  use.  Each 
authorization  is  limited  to  one  year,  but 
can  be  extended  for  an  unlimited 
number  of  additional  one-year  p>eriods. 

{ 100-38.301-1.51    Emergency  use. 

(a)  Procedures  for  authorization  of 
designated  contractor  use  of 
Government  motor  vehicles  in 
emergencies,  including  unscheduled 
overtime  situations  at  renrote  sites 
where  prior  approval  is  not  possible, 
shall  be  included  in  a  contractor's 
approved  property  management 
procediues.  llie  procedures  shall 
include  examples  of  emergency 
situations  warranting  such  use  Jlecords 
detailing  instances  of  emergency  use 
shall  be  maintained  and  review  of  all 
such  emergency  or  overtime  use  must  be 
certified  through  estabUshed  audit 
procedures  on  at  least  an  annual  basis 
by  the  OPMO. 

(b)  In  limiting  the  use  of  Government 
motor  vehicles  to  official  purposes,  it  is 
not  intended  to  preclude  their  use  in 
emergencies  threatening  loss  of  Ufe  or 
property.  Such  use  shall  be  docimiented 
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and  the  dociimaitatian  retained  for 
three  years. 

S1O0-38.3O1-SJ2    Malntananoe  of  I 

Designate<i  contractors  shall  maintain 
logs  or  other  records  on  the  use  of  a 
Government  tnotor  vehicle  for 
transportatioo  between  an  employee's 
residence  and  place  of  employment.  As 
a  minimum,  these  logs  shall  indicate  the 
employee's  liame.  date  of  use,  time  of 
departure  anti  arrival,  miles  driven,  and 
names  of  other  passengers.  Cognizant 
finance  offices  shall  be  provided  with 
appUcable  dita  on  employees  who 
utilize  Goveftunent  motor  vehicles  for 
such  transportation  for  purposes  of  the 
Deficit  Reduction  Act  of  1984 
concerning  the  taxation  of  firinge 
benefits. 

f10»-38.301-(l.53    ReaponslMlttlaaof 
motor  vehide^operalors. 

Designated  contractors  shall  assure 
that  their  employees  are  aware  of  their 
responsibilities,  identical  to  those  listed 
in  §  109-6.40O-50  of  this  chapter  for 
DOE  employees,  concerning  the  use  and 
operaticm  of  Government  motor 
vehicles. 

Subpart  109*08.4— Um  and 
Raplacamant  Standards 

f  1(»-3a.401    Uw  standards. 

flOO-38.40«-il    Um  of  Mif-aervico  pumps. 

It  is  DOE  policy  that  motor  vehicle 
operators  shall  use  self-service  pumps 
in  accordanae  with  the  provisions  of  41 
CFR  101-38/401-2. 

|1O0-a&4Oe    Raplaosmsnt  standards. 

(a)  [Reserved] 

(b)  Motor  vehicles  may  be  replaced 
without  regard  to  the  replacement 
standards  in  41  CFR  101-38.402  only 
after  certification  by  the  Director  of 
Administrative  Services  or  the  Head  of 
the  field  organization  for  their 
respective  oiganizations  that  a  motor 
vehicle  is  bcwond  economical  repair  due 
to  accident  damage  or  wear  caused  by 
abnormal  operating  conditions. 

S109-38.402-40    Prompt  disposal  of 
replacod  mo(»r  vehlcias. 

A  replaced  motor  vehicle  shall  be 
removed  from  service  and  disposed  of 
prior  to  or  a$  soon  as  practicable  after 
delivery  of  the  replacement  motor 
vehicle  to  avoid  concurrent  operation  of 
both  motor  Chicles. 

S10»-3&403    Responsibility  for  damages. 

§100-38.40:^1    PoHcy. 

The  policy  for  assigning  responsibility 
for  vehicle  damage  is  to  recover  fitim 
users  the  colts  for  damages  which 


would  adversely  affect  the  veliicle's 
resale. 

f  100-38.409-2    RssponsiMllty. 

The  designated  contractor  will  chnge 
the  using  organisation  all  costs  resulting 
fit>m  damage,  including  vandalism,  theft 
and  parking  lot  damage  to  a  DOE 
vehicle  which  occurs  during  the  period 
that  the  vehicle  is  assigned  to  an 
emn      '>e  of  that  organization.  The 
ch       ,s  recovered  by  the  designated 
miintenance  operation  will  be  used  to 
repair  the  vehicle.  Other  examples  for 
which  organizations  will  be  charged  are 
as  follows: 

(a)  Damage  caused  by  misuse  or  abuse 
inconsistent  with  normal  operation  and 
local  conditions:  or 

(b)  Repair  costs  which  are  inclined  as 
a  result  of  user's  failure  to  obtain 
required  preventative  maintenance;  or 

(c)  Unauthorized  piirchases  or  repairs, 
including  credit  card  misuse,  provided 
this  is  a  clear,  fiagrant,  and  documented 
pattern  of  such  occurrences. 

f  100-38.403-3    Excapdons. 

Exceptions  to  §  109-38.403-2  of  this 
subpart  are  as  follows:  ^ 

(aj  As  the  result  of  the  negUgent  or 
willful  act  of  a  party  other  than  the 
organization  or  it's  employee,  and  the 
responsible  party  can  be  determined;  or 

(d)  As  a  result  of  mechanical  failure 
and  the  employee  was  not  otherwise 
negligent  Proof  if  the  failure  mu^  be 
provided;  or 

(c)  As  a  result  of  normal  wear 
comparable  tp  similar  vehicles. 

Subpart  109-3&5-Scheduiad 
Maintenance 

1100-38.502    QukMinas. 

1100-38.502-60    DOE  gukMinas. 

(a)  Whenever  practicable  and  cost 
effective,  commercial  service  facilities 
shall  be  utilized  for  the  maintenance  of 
motor  vehicles. 

(b)  Individual  vehicle  maintenance 
records  shall  be  kept  to  provide  records 
of  past  repairs,  as  a  control  against 
unnecessary  repairs  and  excessive 
maintenance,  and  as  an  aid  in 
determining  the  most  economical  time 
for  replacement. 

(c)  One-time  maintenance  and  repair 
limitations  shall  be  established  by  the 
motor  equipment  fleet  manager.  "To 
exceed  repair  limitations,  approval  of 
the  motor  equipment  fleet  manager  is 
reouired. 

(d)  Warranties. 

(1)  Motor  vehicles  under 
manufacturer's  warranty  shall  be 
repaired  imder  the  terms  of  the 

warranty- 

(2]  when  motor  vehicles  are 
maintained  in  Government  repair 


facilities  in  isolated  locations  that  are 
distant  from  franchised  dealer  facilities, 
or  when  it  is  not  practical  to  rettim  the 
vehicles  to  a  dealer,  a  billback 
agreement  shall  be  sought  from 
manufacturers  to  permit  warranty  work  • 
to  be  performed  on  a  reimbursable  basis. 

Subpart  109-3&7— Transfar,  Storage, 
and  Disposal  of  Motor  Vehicles 

S10»-38.701    Transfsroftidefor 
Qovsmmant-ownsd  motor  vshldss. 

S  100-38.701-60    Autttorttytosign 
Standard  Form  97,  The  Unitsd  States 
Qowenimant  Csrtmcata  to  Olitain  TWs  to  a 
VsMcla. 

The  Standard  Form  (SF)  97  shall  be"    ' 
signed  by  an  appropriate  contracting 
officer.  "The  Director,  Office  of 
Administrative  Services  and  heads  of 
field  orgtmizations  for  their  respective 
organizations  may  delegate  the  authority 
to  sign  SF  97  to  responsible  DOE 
personnel  under  their  jurisdiction. 

Subpart  109-38.8— Standard  Form  149, 
U.S.  Qovemment  National  Credit  Card 

flOO-38.800    Qsnsfai. 

(aMc)  [Reserved] 

(d)  The  Director,  Office  of 
Administrative  Services  and  heads  of 
field  organizations  for  their  respective 
organizations  shall  be  responsible  for 
establishing  procedures  to  provide  for 
the  administrative  control  of  fleet  credit 
cards.  Administrative  control  shall 
include,  as  a  minimum: 

(1)  A  reconciliation  of  on-hand  credit 
cards  with  the  Inventory  list  provided 
by  GSA,  .^ 

(2)  Providing  motor  vehicle  operators 
with  appropriate  instructions  regarding 
the  use  and  protection  of  credit  cards 
against  theft  and  misuse, 

(3)  The  taking  of  reasonable 
precautions  in  the  event  an  SF  149  or  SF 
149A  is  lost  or  stolen  to  minimize  the 
opportimity  of  purchases  being  made  by 
unauthorized  persons,  including 
notification  to  the  paying  office  of  the 
loss  qr  theft, 

(4)  Validation  of  credit  card  charges  to 
ensure  they  are  for  official  use  only 
items,  and 

(5)  Being  on  the  alert  for  any 
unauthorized  bills. 

1100-38.801    Obtaining  Sf  140,  U.S. 
Qovemmant  National  Credit  Card. 

DOE  offices  electing  to  use  national 
credit  cards  shall  request  the  assignment 
of  billing  address  code  nimibers  from 
the  DPMO.  Following  the  assignment, 
DOE  organizations  shall  submit  orders   . 
for  issuance  of  national  credit  cards  in 
accordance  with  the  instructions 
provided  by  GSA. 
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Subpart  109-3&9— federal  Motor 
Vetiicle  Fleet  Report 

1100-38.902    Records. 

The  Director,  Office  of  Administrative 
Services  and  OPMOs  for  their  respective 
organizations  shall  establish  adequate 
records  for  accoimting  and  reporting 
purposes. 

flOO-38.903    Reporting  of  data. 

f10»-38.W»-60    Reporting  DOE  motor 
vehicle  data. 

(a)  DOE  offices  and  designated 
contractors  operating  DOE-owned  or 
commercially-leased  motor  vehicles 
shall  prepare  the  follov^ng  reports  using 
SF  82,  Agency  Report  of  Motor  Vehicle 
Data  or  DOE  approved  equivalent,  for 
the  entire  fleet  hicluding  security 
vehicles. 

(1)  DOE  Report  of  Motor  Vehicle  Data. 

(2)  DOE  Report  of  Truck  Data. 

(b)  Designated  contractors  shall 
submit  the  reports  to  the  DOE 
contracting  office  for  review  and 
approval.  DOE  offices  shall  submit 
reports,  including  designated  contractor 
reports,  to  the  DPMO  by  November  15 
of  each  year. 

(c)  Copies  of  the  report  forms  may  be 
obtaiaed  by  contacting  the  DPMO. 

(d)  Personal  computer  generated 
reports  are  acceptable  provided  that  the 
standard  report  format  is  followed. 

Subpart  109-3&S1— Utilization  of 
Motor  Equipment 

S1O0-38.51OO    Scope  of  subpart 

This  subpart  prescribes  policies  and 
procedures  concerning  the  utilization  of 
motor  equipment. 

S10»-d&5101    Policy. 

It  is  DOE  policy  to  keep  the  number 
of  motor  vehicles  and  other  motor 
equipment  at  the  minimum  needed  to 
satisfy  programmatic  requirements.  To 
attain  this  goal,  controls  and  practices 
shall  be  established  which  will  achieve 
the  most  practical  and  economical 
utilization  of  motor  equipment.  These 
controls  and  practices  apply  to  all  DOE- 
owned  and  commercially  leased  motor 
equipment  and  to  GSA  Interagency  Fleet 
Management  System  motor  vehicles. 

S  109-38.5102    Utilization  controls  and 
practices. 

Controls  and  practices  to  be  used  by 
DOE  organizations  and  designated 
contractors  for  achieving  maximiun 
economical  utilization  of  motor 
equipment  shall  include,  but  not  be 
limited  to: 

(a)  The  maxumun  use  of  motor 
equipment  pools,  taxicabs,  shuttle 
buses,  or  other  common  service 
arrangements; 


(b)  The  minimum,  practicable 
assignment  of  motor  equipment  to 
individuals,  groups,  or  specific 
organizational  components; 

(c)  The  maintenance  of  individual 
motor  equipment  use  records,  such  as 
trip  tickets  or  vehicle  logs,  or  hours  of 
use,  as  appropriate,  showing  sufficiently 
detailed  information  to  evaluate 
appropriateness  of  assignment  and 
adequacy  of  use  being  made.  If  one-time 
use  of  a  motor  vehicle  is  involved,  such 
as  assignments  from  motor  pools,  the 
individual's  trip  records  must,  as  a 
minimum,  identify  the  motor  vehicle 
and  show  the  name  of  the  operator, 
dates,  destination,  time  of  departiue  and 
return,  and  nuleage; 

(d)  The  rotation  of  motor  vehicles 
between  high  and  low  mileage 
assignments  where  practicable  to 
maintain  the  fleet  in  the  best  overall 
replacement  age  and  mileage  balance 
and  operating  economy; 

(e)  The  charging,  if  considered 
feasible,  to  the  user  organization  for  the 
cost  of  operating  and  maintajning  motor 
vehicles  assigned  to  groups  or 
organizational  components.  These 
charge-back  costs  should  include  all 
direct  and  indirect  costs  of  the  motor 
vehicle  fleet  operation  as  determined  by 
the  field  organization  and  contractor 
finance  and  accounting  functions; 

(f)  The  use  of  dual-purpose  motor 
vehicles  capable  of  hauling  both 
personnel  and  light  cargo  whenever 
appropriate  to  avoid  the  need  for  two 
motor  vehicles  when  one  can  serve  both 
purposes.  However,  truck-type  or  van 
vehicles  shall  not  be  acqiiiied  for 
passenger  use  merely  to  avoid  statutory 
limitations  on  the  number  of  passenger 
motor  vehicles  which  may  be  acquired; 

(g)  The  use  of  motor  scooters  and 
motorcycles  in  place  of  higher  cost 
motor  vehicles  for  certain  applications 
within  plant  areas,  such  as  mail  and 
messenger  service  and  small  parts  and 
tool  delivery.  Their  advantage,  however, 
should  be  weighed  carefully  from  the 
standpoint  of  overall  economy 
(comparison  with  cost  for  other  types  of 
motor  vehicles)  and  increased  safety 
hazards,  particulal'ly  when  mingled 
with  other  motor  vehicle  traffic;  and 

(h)  The  use  of  electric  vehicles  for 
certain  applications.  The  use  of  these 
vehicles  is  encouraged  wherever  it  is 
feasible  to  use  them  to  further  the  goal 
of  fuel  conservation. 

§109-38.5103    Motor  vehicle  utilization 
standards. 

(a)  The  following  average  utilization 
standards  are  established  for  E>OE  as 
objectives  for  those  motor  vehicles 
operated  generally  for  those  purposes 
for  which  acquired; 


(1)  Sedans  and  station  wagons, 
general  purpose  use — 12,000  miles  per 
year. 

(2)  Light  trucks  (4x2'8)  and  general 
purpose  vehicles,  one  ton  and  under 
(less  than  12,500  GVWR)— 10,000  miles 
per  year. 

(3)  Mediiun  trucks  and  general 
purpose  vehicles,  1  Vi  Xafi  through  IVa 
ton  (12.500  to  23,999  GVWR)— 7,500 
miles  per  year. 

(4)  Heavy  trucks  and  general  purpose 
vehicles,  three  ton  and  over  (24,000 
GVWR  and  over) — 7,500  miles  per  year. 

(5)  Truck  tractors — 10,000  miles  per 
year. 

(6)  All-wheel-drive  vehicles — 7.500 
miles  per  year. 

(7)  Other  motor  vehicles — No 
utilization  standards  are  established  for 
other  trucks,  ambulances,  buses,  law 
enforcement  motor  vehicles,  and  special 
pmpose  vehicles.  The  use  of  these 
motor  vehicles  shall  be  reviewed  at  least 
annually  by  the  motor  equipment  fleet 
manager  and  action  shall  be  taken  and 
dociunented  to  verify  that  the  motor 
vehicles  are  required  to  meet 
programmatic,  health,  safety,  or  seciuity 
requirements. 

(b)  When  operating  circumstances 
prevent  the  above  motor  vehicle 
utilization  standards  from  being  met, 
local  use  objectives  must  be  estabUshed 
and  met  as  prescribed  in  $  109-38.5105 
of  this  subpart. 

§100-38.5104    Other  motor  equipment 
utilizstlon  standards. 

No  utilization  standards  are 
established  for  motor  equipment  other 
than  motor  vehicles.  Each  CKDE  office 
should  establish  through  an  agreement 
between  the  fleet  manager  and  the 
OPMO  utilization  criteria  for  other 
motor  equipment  including  heavy 
mobile  equipment  and  review,  adjust, 
and  approve  such  criteria  annually. 
Utilization  of  various  classifications  of 
other  motor  equipment  can  be  measured 
through  various  statistics  including 
miles,  hours  of  use,  number  of  trips,  and 
fuel  consumption.  A  utilization  review 
of  other  motor  equipment  shall  be 
performed  at  least  aimually  by  the 
motor  equipment  fleet  manager  to 
justify  retainment  or  disposition  of 
excess  equipment  not  needed  to  fulfill 
Departmental,  programmatic,  health, 
safety,  or  security  requirements. 

§109-38.5105    IMotor  vehicle  local  use 
objectives. 

(a)  Individual  motor  vehicle 
utilization  cannot  always  be  measured 
or  evaluated  strictly  on  the  basis  of 
miles  operated  or  against  any 
Department-wide  mileage  standard.  For 
example,  light  trucks  specifically  fitted 
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for  use  by  a  pliunber,  welder,  etc.,  in  the 
performance  of  daily  work  assignments, 
would  have  uniquely  tailored  use 
objectives.  di|fferent  from  those  set  forth 
for  a  truck  u^sd  for  general  purposes. 
Accordingly,  efficient  and  cost  elective 
local  use  objectives,  which  represent 
practical  units  of  measurement  for 
motor  vehicle  utilization  and  for 
planning  ani)  evaluating  futiire  motor 
vehicle  reqiikements.  must  be 
established  add  docimiented  by  the 
Organizational  Motor  Equipment  Fleet 
Manager.  The  objectives  should  take 
into  consideiation  past  performance, 
future  requirKnents.  geographical 
disbursement,  and  special  operating 
requirements. 

(o)  These  objectives  shall  be  reviewed 
and  adjusted  as  appropriate,  but  not  less 
often  than  annually,  by  the  motor 
equipment  fleet  manager.  The  reviews 
shall  be  docilmented.  The 
Organizationial  Motor  Equipment  Fleet 
Muiager  is  responsible  for  reviewing 
and  approving  in  writing  all  proposed 
local  use  objectives. 

S1(»-aaj106   AppMcaHon  of  motor  vehicle 


(a)  At  least  annually,  the  motor 
equipment  fleet  managw  will  review 
motor  vehicle  utilization  statistics  and 
all  motor  vehicles  failing  to  meet  the 
applicable  OpE  utilization  standard  or 
local  use  objective  must  be  identified. 

(b)  Prompt  action  must  be  Initiated  to: 

(1)  Reassign  the  underutilized  motor 
vehicles; 

(2)  Dispose  of  the  imderutilized  motor 
vehicles;  or 

(3)  Obtain  e  special  justification  from 
users  documenting  their  continued 
requirement  for  the  motor  vehicle  and 
any  proposed  actions  to  improve 
utilization.  Any  requirement  for 
underutilized  motor  vehicles  which  the 
motor  equip^nt  fleet  manager 
proposes  to  Continue  in  its  assignment, 
must  be  submitted  in  writing  to  the 
Organizational  Motor  Equipment  Fleet 
Manager  for  approval. 

(c)  Both  Department-wide  standards 
and  local  use  objectives  should  be 
applied  in  such  a  manner  that  their 
application  does  not  stimulate  motor 
vehicle  use  ^r  the  piu-pose  of  meeting 
the  objective  The  ultimate  standard 
against  whicii  motor  vehicle  use  must 
be  measured  is  that  the  minimiun 
number  of  motor  vehicles  will  be 
retained  to  satisfy  program 
requirements. 

8ut>part  109-3&52— Watwcraft 

S10»-38.520Q    Scope  of  subpart 

This  subpert  establishes  basic  poUdes 
and  procedures  that  apply  to  the 


management  of  watercraft  operated  by 
DOE  organizations  and  designated 
contractors.  The  head  of  each 
Departmental  organization  operating 
watercraft  shall  issue  such 
supplemental  instructions  as  may  be 
needed  to  ensure  the  eSactive  and 
efficient  use  and  management  of 
watercraft 

S  100-38.5201    Definition. 

As  used  in  this  subpart  the  following 
definition  applies: 

Watersmft  means  any  vessel  used  to 
transport  persons  or  material  on  water. 

f10»-38.82e2    watercraft  operations. 

(a)  No  person  may  operate  a 
watercraft  on  a  waterway  until  skill  of 
operation  and  basic  watercraft 
knowledge  have  been  demonstrated. 

(b)  Operators  of  watercraft  shall  check 
the  vessel  to  ensure  that  necessary 
equipment  required  by  laws  applicable 
to  the  area  of  operation  are  present, 
properly  stowed,  and  in  proper  working 
order. 

(c)  Operators  shall  comply  with  all 
applics^le  Federal,  state,  and  local  laws 
pertaining  to  the  operation  of  watercraft. 

(d)  Operators  shall  not  use  watercraft 
or  carry  passengers  except  in  the 
performance  of  officaal  Departmental 
assignments. 


f10»-38.5203 
and  numtMra. 


Watercraft  identification 


Watercraft  in  the  custody  of  DCS  or 
designated  contractors  shall  display 
identifying  nimibers,  whether  issued  by 
the  U.S.  Coast  Guard,  State,  or  local 
field  organization,  in  accordance  Mdth 
applicable  requirements. 

PART109-39—1NTERAQENCY  FLEET 
MANAGEMENT  SYSTEMS 

Subpart  10»-M.1— €stabllahment. 
Modmcatlon,  and  Diacontinuance  of 
Interagency  Fleet  ManagenMnt  Syatama 

109-39.101    Notice  of  intention  to  begin  a 

study. 
109-39.101-1    Agency  cooperation. 
109-39.103    Agency  appeals. 
109-39.105    Discontinuance  or  curtailment 

of  service. 
109-39.105-2    Agency  requests  to  withdraw 

participation. 
109-39.106    Unlimited  exemptions. 
109-39.107    Limited  exemptions. 

Sul)part  109-39.3— Uae  and  Care  of  QSA 
Interagency  Fleet  Itanagement  Syatem 
Vehidaa 

109-39.300    General. 

109-39.301    Utilization  guidelines. 

Authority:  42  U.S.Q  7254. 


Subpart  109-39.1— Establishmant, 
Modification,  and  DIseontlnuanca  of 
Intaragancy  Flaat  Managemant 
Syatanw 


1109-39.101 
atudy. 


Notice  of  intanHon  to  tiagin  a 


f10»-39.101-1    Agency  cooperation. 

The  Director.  Office  of  Administrative 
Services  and  heads  of  field 
organizations  for  their  respective 
organizations  shall  designate 
representatives  to  coonfinate  with  GSA 
concerning  the  establishment  of  a  GSA 
fleet  management  system  to  serve  their 
organization.      •  v 


{109-39.103    Agency  t 

The  Director.  Office  of  Administrative 
Services  and  heads  of  field 
organizations  for  their  respective 
organizations  may  appeal,  or  request    ; 
exemption  from,  a  (^termination  made 
by  GSA  concerning  the  establishment  of 
a  fleet  management  system.  A  copy  of 
the  appeal  or  request  shall  be  forwarded 
to  the  DPMO. 

1109-39.106    Diacontinuance  or 
curtailment  of  aarvlca. 

110^-39.106-2    Agency  requesta  to 
wiltwlraw  participation. 

Should  circumstances  arise  that 
would  tend  to  justify  discontinuance  or 
curtailment  of  participation  by  a  DOE 
organization  of  a  given  interagency  fleet 
management  system,  the  participating 
organization  should  forward  complete 
details  to  the  DPMO  for  consideration 
and  possible  referral  to  the 
Administrator  of  General  Services. 

f  109-39.106    Unlimitad  examptiona. 

The  Director,  Office  of  Administrative 
Services  and  heads  of  field 
organizations  for  their  respective 
organizations  shall  make  the 
determination  that  an  unlimited 
exemption  fitim  inclusion  of  a  motor 
vehicle  in  a  fleet  management  system  is 
warranted.  A  copy  of  the  determination 
shall  be  forwarded  to  GSA  and  to  the 
DPMO. 

1109-39.107    Umitad  examptiona. 

The  Director,  Office  of  Administrative 
Services  and  heads  of  field 
organizations  for  their  respective 
organizations  shall  seek  liinited 
exemptions  bom  the  fleet  management 
system. 

Subpart  109-39.3—U8a  and  Care  of  ^ 
QSA  Intaragancy  Flaat  Managamant 
Syatam  Vahiclaa 

1109-39.300    General 

(aHc)  [Reserved] 
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(d)  Motor  equipment  fleet  managers 
shall  ensure  that  operators  and 
passengers  in  GSA  Interagency  Fleet 
Management  System  (IFMS)  motor 
vehicles  are  aware  of  the  prohibition 
against  the  use  of  tobacco  products  in 
these  vehicles. 

1O0-M.3O1    UtMizatkm  gukMlnes. 

DOE  activities  utiHzing  GSA  IFMS 
motor  vehicles  will  receive  and  review 
vehicle  utilization  statistics  in  order  to 
determine  if  miles  traveled  justify 
vehicle  invraitory  levels.  Activities 
should  retain,  justification  for  the 
retention  of  vehicles  not  meeting  DOE 
utilization  guidelines  or  established 
local  use  objectives,  as  appropriate. 
Those  vehicles  not  justified  for  retention 
shall  be  returned  to  the  issuing  GSA 
interagency  fleet  management  center. 

PART  109-40— TRANSPORTATION 
AND  TRAFFIC  MANAOEMENT 

Subpart  100-40.1— Qeneral  Provtoions 

oOC< 

109-40.000    Scope  of  part. 

109-40.000-50    Applicability  to  contractors. 

109-40.102    RepresenUtion  before 

regulatory  bodies. 
109-40. 103    Selection  of  carriers. 
109-40.103-1    Domestic  transportation. 
109-40.103-2    Disqualification  and 

suspension  of  carriers. 
109-40.103-3    International  transportation. 
109-40. 104    Use  of  Government-owned 

transportation  equipment. 
109-40. 1 09    Utilization  of  special  contracts 

and  agreements. 
109—40.110    Assistance  to  economically 

disadvantaged  transportation  businesses. 
109-40.110-1    Small  business  assistance. 
109-40.110-2    Minority  business 

enterprises. 
109-40.112    Transportation  factors  in  the 

location  of  Government  fiacilities. 
109-40.113    Insurance  against 

transportation  hazards. 

Subpart  109-40.3— Traffic  Management 

1 09-40. 301    Traffic  management  functions 

administration. 
109-40. 302    Standard  routing  principle. 
109-40.303-3    Most  fuel  efficient  carrier/ 

mode. 
109-40.304    Rate  tenders  to  the 

Government. 
109-40.305-50    Negotiations  involving 

national  security. 
109-40.306-1    Recommended  i^te  tender 

format. 
109-40.306-2    Required  shipping 

documents  and  annotations. 
109-40.306-3    Distribution. 

Subpart  109-40.SO-Bill8  of  Lading 

109-40.5000  Scope  of  subpart. 

109-40.5001  Policy. 

109-40.5002  Applicability. 

10»-40. 5003  Commercial  bills  of  lading. 

109-40. 5004  Government  bills  of  lading. 

109-40. 5005  Description  of  property  for 
shipment 


Subpart  10»-4a51— Prtca-Andaraon 
Covaraga  Carttflcatlons  for  Nudear 
SMpmants 

109-40.5100    Scope  of  subpart 
109-40.5101    Policy. 

Autlioritjr:  Sec.  161,  as  amended,  68  Stat. 
948;  42  U.S.C  2201;  sec  205,  as  amended, 
63  Stat  390;  40.U.S.C.  486;  sec.  644,  91  Stat 
585,  42  U.S.C  7254. 

Subpart  109-40.1— General  Provision 

{109-40.000    Scopeofpart 

This  part  describes  DOE  regulations 
governing  transportation  and  traffic 
management  activities.  It  also  covers 
arrangements  for  transportation  and 
related  services  by  bill  of  lading.  These 
reigulations  are  designed  to  ensure  that 
all  transportation  and  traffic 
management  activities  will  be  carried 
out  in  the  manner  most  advantageous  to 
the  Government  in  terms  of  economy, 
efficiency,  service,  envirolunent,  safety 
and  security. 

S  100-40.000-60    Appllcabllityto 
contractors. 

DOE-PMR  109-40,  Transportation 
and  Traffic  Management,  should  be 
applied  to  cost-type  contractors' 
transportation  and  traffic  management 
activities.  Departure  by  cost-type 
contractors  bom  the  provisions  of  these 
regulations  may  be  authorized  by  the 
contracting  officer  provided  the 
practices  and  procedures  followed  are 
consistent  with  the  basic  poUcy 
objectives  in  these  regulations  and  DOE 
Order  460.2,  Departmental  Materials 
Transportation  and  Packaging 
Management,  except  to  the  extent  such 
departure  is  prohibited  by  statute  or 
executive  order. 

S  109-40.102    Rapreaentation  before 
regulatory  bodies. 

Participation  in  proceedings  related  to 
carrier  applications  to  regulatory  bodies 
for  temporary  or  permanent  authority  to 
operate  in  specified  geographical 
locations  shall  be  confined  to  statements 
or  testimony  in  support  of  a  need  for 
service  and  shall  not  extend  to  support 
of  individual  carriers  or  groups  of 
carriera. 

S109-4ai03    Selection  of  carriers. 

i  1 09-40. 1 03-1    Domestic  transportation, 
(a)  Preferential  treatment,  normally, 
shall  not  be  accorded  to  any  mode  of 
transportation  (motor,  rail,  air,  water]  or 
to  any  particular  carrier  when  arranging 
for  domestic  transportation  services. 
However  where,  for  valid  reasons,  a 
particular  mode  of  transportation  or  a 
particular  carrier  vdthin  that  mode  must 
be  used  to  meet  specific  program 
requirements  and/or  limitations,  only 
that  mode  or  carrier  shall  be  considered. 


Examples  of  valid  reasons  for 
considering  only  a  particular  mode  or 
carrier  are: 

(1)  Whwe  only  a  certain  mode  of 
transportation  or  individual  carrier  is 
able  to  provide  the  needed  service  or  is 
able  to  meet  the  required  delivery  date; 
and 

(2)  Where  the  consignee's  installation 
and  related  facilities  preclude  or  are  not 
conducive  to  service  by  all  modes  of 
transportation. 

(b)  The  following  factors  are 
considered  in  determining  whether  a 
carrier  or  mode  of  transportation  can 
meet  DOE's  transportation  service 
requirements  for  each  individual 
shipment: 

(1)  Availability  and  suitability  of 
carrier  equipment; 

(2)  Carrier  terminal  facilities  at  origin 
and  destination; 

(3)  Pickup  and  delivery  service,  if 
reqviired; 

(4)  Availability  of  required  or 
accessorial  and  special  services,  if 
needed; 

(5)  Estimated  time  in  transit; 

(6)  Record  of  past  performance  of  the 
carrier;  and 

(7)  Availability  and  suitability  of 
transit  privileges. 

9100-40.103-2    DIaquailficatlon  and 
suapenslon  of  carriera. 

Disqualification  and  suspension  are 
measures  which  exclude  carriers  from 
participation,  for  temporary  periods  of 
time,  in  EXDE  traffic.  To  ensure  that  the 
Government  derives  the  benefits  of  full 
and  free  competition  of  interested 
carriers,  disqualification  and  suspension 
shall  not  apply  for  any  period  of  time 
longer  than  necessary  to  protect  the 
interests  of  the  Government. 

1109-40.103-3    Intamattonal 
transportation. 

See  4  CFR  52.2  for  a  certificate 
required  in  nonuse  of  U.S.  flag  vessels 
or  U.S.  flag  certificated  air  carriers. 

(a)  U.S.-flag  ocean  carriers. 
Arrangements  for  international  ocean 
transportation  services  shall  be  made  in 
accordance  with  the  provisions  of 
section  901(b)  of  the  Merchant  Marine 
Act  of  1936,  as  amended  (46  U.S.C. 
1241(b))  concerning  the  use  of  privately 
owned  U.S.-flag  vessels. 

(b)  U.S.-flag  certificated  air  carriera. 
Arrangements  for  international  air 
transportation  services  shall  be  made  in 
accordance  with  the  provisions  of 
section  5(a)  of  the  International  Air 
Transportation  Fair  Competition 
Practices  Act  of  1974  (49  U.S.C.  1517), 
which  requires  the  use  of  U.S.-flag 
certificated  air  carriers  for  international 
travel  of  pereons  or  property  to  the 
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extent  that  services  by  these  carriers  is 
available. 

|10»-4aiO4    Uaa  of  Qovcmment-owiMd 
tiaiwportajon  equipment 

The  preferred  method  of  transporting 
property  for  the  Government  is  through 
use  of  the  facilities  and  services  of 
commercial  carriers.  However, 
Government  vehicles  may  be  used  when 
they  are  available  to  meet  emergencies, 
and  accompUshment  of  program 
objectives  fwhich  cannot  be  attained 
through  u^e  of  commercial  carriers. 

1100-40.100    UtHizatioa  of  special 
contfcta  Wwl  agraawnta. 

From  tijkie  to  time  special 
transport^on  agreements  are  entered 
into  on  a  Government-wide  or  DOE- 
wide  basis  and  are  applicable,  generally, 
to  DOE  shipments.  The  HQ  DOE 
Manager,  Transportation  Operations  and 
Traffic,  will  distribute  information  on 
such  agreements  to  field  offices  as  it 
becomes  available. 

flOS-'taiiO    Aaatatanc*  to  economically 
dtaadvantagad  tranaportation  busir 

f1O0-4aiiO-1    Small  busioMa 


Consistant  with  the  policies  of  the 
Government  with  respect  to  small 
businesses.  EXDE  shall  place  with  small 
business  concerns  a  fair  proportion  of 
the  total  purchases  and  contracts  for 
transportation  and  related  services  such 
as  packing  and  crating,  loading  and 
unloading,  and  local  drayage. 

f100-4ailO-2    MNnoclty  busJnass 


Minority  business  enterprises  shall 
have  the  maximiun  practical 
opportunity  to  participate  in  the 
performance  of  Government  contracts. 
DOE  shall  identify  transportation- 
related  minority  enterprises  and 
encourage  them  to  provide  services  that 
will  support  DOE's  transportation 
requirements. 

fl09-4ai12    Transportation  factors  In  ttia 
location  of  Qovemmant  fadlHIas. 

Transportation  rate,  charges,  and 
commercial  carrier  transportation 
services  shall  be  considered  and 
evaluated]  prior  to  the  selection  of  new 
site  locations  and  during  the  planning 
and  construction  phases  in  the 
establishment  of  leased  or  relocated 
Govemmant  installations  or  facilities  to 
ensure  that  consideration  is  given  to  the 
various  transportation  factors  that  may 
be  involv^  in  this  relocation  or 
deactivation. 


$l00-4ail3    Insurance againat 
transportation  haarcte. 

The  policy  of  the  Government  with 
respect  to  insurance  of  its  property 
while  in  the  possession  of  commercial 
carriers  is  set  forth  in  41  CFR  1-19.107. 

Subpart  109-40.3— Traffic -Managemmit 

1100-40301    Traffic  managamant 
functiona  adminiatiatlon. 

The  DOE  traffic  management 
functions  are  accomplished  by 
established  field  trafBc  offices  under 
provisions  of  appropriate  Departmental 
directives  and  Headquarters'  staff  traffic 
management  supervision. 

1100-40302    Standard  routing  principla. 

(a)  Shipments  shall  be  routed  using 
the  mode  of  transportation,  or 
individual  carriers  within  the  mode. 
that  can  provide  the  reqxiired  service  at 
the  lowest  overall  dehvered  cost  to  the 
Government. 

(b)  When  more  than  one  mode  of 
transportation,  or  more  than  one  carrier 
within  a  mode,  can  provide  equally 
satis&ictory  service  at  the  same  overall 
cost  the  traffic  shall  be  distributed  as 
equitably  as  practicable  among  the 
modes  and  among  the  carriers  within 
the  modes. 

§100-40.303-3    Moat  fuel  officiant  carrtai]^ 


When  more  than  one  mode,  or  more 
than  one  carrier  within  a  mode,  can 
satisfy  the  service  requirements  of  a 
specific  shipment  at  the  same  lowest 
aggregate  delivered  cost,  the  carrier/ 
mode  determined  to  be  the  most  fuel 
efficient  will  be  selected.  In  determining 
the  most  fuel  efficient  carrier/mode, 
consideration  will  be  given  to  such 
factors  as  use  of  the  carrier's  equipment 
in  "turn  around"  service,  proxinuty  of 
carrier  equipment  to  the  shipping 
activity,  and  abihty  of  the  carrier  to 
provide  the  most  direct  service  to  the 
destination  points. 

S109-40.304    Ratatandaratottw 
Qovammant 

Under  the  provisions  of  section  10721 
of  the  Interstate  Commerce  Act  (49 
U.S.C.  10721),  common  carriers  are 
permitted  to  submit  to  the  Government 
tenders  which  contain  rates  lower  than 
published  tariff  rates  available  to  the 
general  public.  In  addition,  rates  tenders 
may  be  applied  to  shipments  other  than 
those  made  by  the  Government 
provided  tha  total  benefits  accrue  to  the 
Government;  that  is,  provided  the 
Government  pays  the  charges  or  directly 
and  completely  reimburses  the  party 
that  initially  bears  the  freight  charges 
(323  ICC  347  and  332  ICC  161). 


{100-40306-60    Nagotiationa  Involving 
national  security. 

Title  49  U.S.C,  section  10721(b)(2) 
provides  that  rate  tenders  to  the        _ 
Government  must  be  filed  by  the 
carriers  within  the  Interstate  Commerce 
Commission  unless  a  carrier  is  advised 
by  the  U.S.  Government  that  disclosure 
of  a  quotation  or  tender  of  a  rate 
established ...  for  transportation 
provided  to  the  U.S.  Government  would 
endanger  the  National  seciirity.  Carriers 
will  be  informed  by  the  negotiating 
official  if  any  quotation  or  tender  to  the 
Department  of  Energy  involves  such 
information. 

}  100-4O306-1    Racommendad  rats  tender 
formaL 

Only  those  rate  tenders  which  have 
been  submitted  by  the  carriers  in 
writing  shall  be  considered  for  use. 
Carriers  should  be  encouraged  to  use  the 
format  "Uniform  Tender  of  Rates  and/or 
Charges  for  Transportation  Services" 
when  preparing  and  submitting^rate 
tenders  to  the  Government.  Rate  tenders 
that  are  ambiguous  in  meaning  shall  be 
resolved  in  favor  of  the  Government. 

I100-4O30O-2    Required  shipping 
documents  and  annotationa. 

(a)  To  qualify  for  transportation  under 
section  10721  rates,  property  must  be 
shipped  by  or  for  the  Government  oa: 

(1)  Government  bills  of  lading: 

(2)  Commercial  bills  of  lading 
endorsed  to  show  that  these  bills  of 
lading  are  to  be  converted  to 
Government  bills  of  lading  after  delivery 
to  the  consignee; 

(3)  Commercial  bills  of  lading 
showing  that  the  Government  is  either 
the  consignor  or  the  consignee  and 
endorsed  with  the  following  statement: 

Transportation  hereunder  is  for  the  U.S. 
Department  of  Energy,  and  the  actual  total 
transportation  charges  paid  to  the  carrierfs) 
by  the  consignor  or  consignee  are  assignable 
to,  and  are  to  be  reimbursed  by,  the 
Government. 

(b)  When  a  rate  tender  is  used  for 
transportation  furnished  under  a  cost- 
reimbursable  contract,  the  following 
endorsement  shall  be  used  on  covering 
commercial  bills  of  lading: 

Transfwrtation  hereunder  is  for  the  U.S. 
Department  of  Energy,  and  the  actual  total 
transportation  charges  paid  to  the  cairieHs) 
by  the  consignor  or  consignee  are  to  be 
reimbursed  by  the  Government,  pursuant  to 
cost-reimbursable  contract  number  (insert 
contract  number).  This  may  be  confirmed  by 
contacting  the  agency  representative  at  (name 
and  telephone  number).  See  332  ICC  161. 

(c)  To  ensure  proper  application  of  a 
Government  rate  tender  on  all 
shipments  qualifying  for  their  use,  the 
issuing  officer  shall  show  on  the  bills  of 
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lading  covering  such  shipments  the 
applicable  rate  tender  number  and 
carrier  identification,  such  as:  "Section 
10721  tender,  ABC  Transportation 
Company,  ICC  No.  374."  In  addition,  if 
commercial  bills  of  lading  are  used,  they 
shall  be  endorsed  as  specified  above. 

S100-4a30»-3    DIstrtbution. 

Each  agency  receiving  rate  tenders 
shall  promptly  submit  one  signed  copy 
to  the  Transportation  and  Public 
Utilities  Service  (WIT),  General  Services 
Administration,  Washington,  E)C  20407. 
Also,  two  copies  (including  at  least  one 
signed  copy]  shall  be  promptly 
submitted  to  the  General  Services 
Administration  (TA),  Chester  A.  Arthur 
Building,  Washington.  DC  20406. 

Subpart  10»-4a50— Bills  of  Lading 

fl09-4a5000    Scopeofsubpart 

This  subpart  sets  forth  the 
requirements  under  which  commercial 
or  Government  bills  of  lading  may  be 
used. 

f10B-4a5001    Policy. 

Generally  EKDE  cost-type  contractors 
will  use  commercial  bills  of  lading  in 
making  shipments  for  the  account  of 
DOE.  Cost-type  contractors  may  be 
authorized  by  the  contracting  officer  to 
use  Government  bills  of  lading  if  such 
use  will  be  advantageous  to  the 
Government.  Such  authorizations  shall 
be  coordinated  with  the  HQ  DOE 
Manager,  Transportation  Operations  and 
Traffic. 

S10»-4aS002    Appllcabinty. 

The  policy  and  procedures  set  forth  in 
this  subpart  shall  be  applied  when 
DOE'S  cost-type  contractors  use 
commercial  bills  of  lading. 

f  108^40^003    Commercial  Mils  of  lading. 

(a)  DOE'S  cost-type  contractors  using 
commercial  bills  of  lading  in  making 
shipments  for  the  account  of  EXDE  shall 
include  th^  foUoMring  statement  on  all 
commercial  bills  of  lading: 

This  shipment  is  for  the'accoimt  of  the  U.S. 
Goveniment  which  will  assume  the  freight 
charges  and  is  subject  to  the  terms  and 
conditions  set  forth  in  the  standard  fonn  of 
the  U.S.  Government  bills  of  lading  and  to 
any  available  sp)ecial  rates  or  charges. 

(b)  The  language  in  paragraph  (a)  of 
this  section  may  be  varied  without 
materially  changing  its  substance  to 
satisfy  the  needs  of  partictilar  cost-type 
contractors  for  the  purpose  of  obtaining 
the  benefit  of  the  lowest  available  rates 
for  the  accotmt  of  the  Government. 

(c)  Where  practicable,  commercial 
bills  of  lading  shall  provide  for 
consignment  of  a  shipment  to  DOE  c/o 


the  cost-type  contractor  or  by  the 
contractor  "for  the  DOE." 

(d)  Commercial  bills  of  lading 
exceeding  $10,000  issued  by  cost-type 
contractors  shall  be  annotated  with  a 
typewritten,  rubber  stamp,  or  similar 
impression  containing  tbuB  following 
wording: 

Equal  Employment  Opportunity.  All 
provisions  of  Executive  Order  11246,  as 
amended  by  Executive  Order  11375,  and  of 
the  rules,  regulations,  and  relevant  orders  of 
the  Secretary  of  Labor  are  incorporated 
herein. 

f100-4a5004    QovwnmmtblHsoflading. 

In  those  instances  where  DOE  cost- 
type  contractors  are  authorized  to  use 
Government  bills  of  lading,  specific 
employees  of  cost-type  contractors  will 
be  authorized  by  the  contracting  officer 
to  issue  such  Government  bills  of  lading 
(see  Title  V,  U.S.  Government 
Accounting  Office  Poficy  and 
Procedures  Manual  for  Guidance  of 
Federal  Agencies). 

f10»-4a5006    Deacrlplion  of  property  for 
shipment 

(a)  Each  shipment  shall  be  described 
on  the  bill  of  lading  or  other  shipping 
document  as  specified  by  the  governing 
fi«ight  classification,  carrier's  tariff,  or 
rate  tender.  Shipments  shall  be 
described  as  specifically  as  possible. 
Trade  names  such  as  "Foamite"  or 
"Formica,"  or  general  terms  such  as 
"vehicles,"  "furniture,"  or  "Government 
supplies,"  shall  not  be  used  as  bill  of 
lading  descriptions. 

(b)  A  shipment  containing  hazardous 
materials,  such  as  explosives, 
radioactive  materials,  flammable 
liquids,  flammable  soUds,  oxidizers,  or 
poison  A  or  poison  B,  shall  be  prepared 
for  shipment  and  described  on  bills  of 
lading  or  other  shipping  documents  in 
accordance  with  the  Department  of 
Transportation  Hazardous  Materials 
Regulation,  49  CFR,  parts  100-189. 

Subpart  109-40.51— Price-Anderson 
Coverage  Certifications  for  Nuclear 
Shipments 

f  109-40.5100    Scopeofsubpart 

This  subpart  sets  forth  the  policy  for 
issuance  of  certifications  regarding 
Price- Anderson  coverage  of  particular 
shipments  of  nuclear  materials. 

S  109-40.5101    Policy. 

Upon  request  of  a  carrier,  an 
appropriate  certification  will  be  issued 
by  an  authorized  representative  of  the 
DOE  to  the  carrier  regarding  the 
applicability  of  Price- Anderson 
indemnity  to  a  particular  shipment. 
Copies  of  sudi  certifications,  if 
performed  by  a  Field  Manager  or  a  DOE 


cost-type  contractor,  shall  be  provided 
to  the  HQ  DOE  Manager,  Transportation 
Operations  and  Traffic. 

SUBCHAPTER  H-UTILIZATION  AND 
DISPOSAL 

PART  109-42— UTILIZATION  AND 
DISPOSAL  OF  HAZARDOUS 
MATERIALS  AND  CERTAIN 
CATEGORIES  OF  PROPERTY 

Subpart  109-42.11— SpM^ial  TypM  of 
Hazardous  Material  and  Csrtain  Catagortes 
of  Property 

109-42.1101.50    Scopeofsubpart 
109-42.1101.51     Policy. 
109-42.1102.50-1    Suspect  personal 

property. 
109-42.1102.50-2    Low  level  contaminated 

personal  property. 
Authority:  40  U.S.C  486(c). 

Subpart  10^-42.1 1— Special  Types  of 
Hazardous  Material  and  Certain 
Categories  of  Property 

S  109-42.1101.50    Scopeofsubpart. 

This  subpart  sets  forth  policies  and 
procedures  for  the  utilization  and 
disposal  outside  of  DOE  of  excess  and 
surplus  personal  property  which  has 
been  radioactively  or  chemically 
contaminated. 

f  109-42.1101.51     Policy. 

When  the  holding  organization 
determines  it  is  appropriate  to  dispose 
of  contaminated  personal  property,  it    *■ 
shall  be  disposed  of  by  DOE  in 
accordance  with  appropriate  Federal 
regulations  governing  radiation/ 
chemical  exposure  and  environmental 
contamination.  In  special  cases  where 
Federal  regulations  do  not  exist  or 
apply,  appropriate  state  and  local 
regulations  shall  be  followed. 

1109-42.1 102.50-1    Suspwnpersooai 
property. 

(a)  Excess  personal  property 
(including  scrap)  having  a  history  of  use 
in  an  area  where  radioactive  or  chemical 
contamination  may  occur  shall  be 
considered  suspect  and  shall  be 
monitored  using  appropriate 
instruments  and  teuuiiques  by  qtiafified 
persoimel  of  the  EKDE  office  or 
contractor  generating  the  excess. 

(b)  With  due  consideration  to  the 
economic  factors  involved,  every  effort 
shall  be  made  to  reduce  the  level  of 
contamination  of  excess  or  surplus 
personal  property  to  the  lowest 
practicable  level.  Contaminated 
personal  property  that  exceeds 
applicable  contamination  standards 
shall  not  be  utilized  or  disposed  outside 
DOE. 

(c)  If  contamination  is  suspected  and 
the  property  is  of  such  size. 
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constructicn,  or  location  as  to  make 
taating  for  contanunatioti  impossible, 
the  property  shall  not  be  utilized  or 
disposed  outside  of  DOE. 

1100-42.1102.^0-2    Lowtavel 


If  monitoring  of  suspect  personal 
property  indicates  that  contamination 
does  not  e^iceed  applicable  standards,  it 
may  be  utilzed  and  disposed  of  in  the 
same  maniier  as  uncontam  inated 
personal  property,  provided  the 
guidance  in  §  109-45.5005-l(a)  of  this 
subchapter  has  been  considered. 
However,  r^pients  shall  be  advised 
where  levels  of  radioactive 
contamination  require  specific  controls 
for  shipmetit  as  provided  in  Department 
of  Transportation  Regulations  (49  CFR 
parts  171-179)  for  shipment  of 
radioactive  personal  property.  In 
addition,  when  any  contaminated 
personal  pfeperty  is  screened  within 
DOE,  repotted  to  GSA.  or  otherwise 
disposed  of,  the  kind  and  degree  of 
contaminalion  must  be  plainly 
indicated  an  all  pertinent  documents. 

PART  10»443— UTILIZATION  OF 
PERSONAL  PROPERTY 


$109-13.001 


Definitioa. 


Subpart  l0flM3.1— Qaneral  ProviakNis 

109-43.101  ;  Agency  lUilization  reviews. 
109-43.103    Agency  utilization  officials. 

Subpart  100-43.3— UtHization  of  Excaaa 

109-43.302  .  Agency  responsibility. 
109-43. 302^50    Utilization  by  designated 

contractors. 
109-43.304    Reporting  requirements. 
109-43. 304-rl     Reporting. 
109-43.304-rl.50    DCK  reutilization 

screen  iiig. 
109-43.304->1.51    TransiiBTs  witiiin  IKK. 
109-43.30442    Fonn  and  distribution  of 

repeats. 
109-43. 304~4    Property  at  installations  due 

to  be  discontinued. 
109-43.305    Property  not  required  to  be 

fbnnaily  reported. 
109-43. 305->50    Nuclear-related  and 

proliferation-sensitive  personal  property. 
109-43.307    Items  requiring  special 

handling. 
109-43. 307-.'2    Hazardous  materials. 
109-43. 307-^2.50    Monitoring  of  hazardous 

personal  property. 
109-43.307-^2.51    Holding  hazardous 

personal  property. 
109-43.307-^3    Conditioaal  gifts  for  defense 

purposes. 
109-43.307-^    Conditional  gifts  to  reduce 

the  public  debt. 
109-43. 307->50    Export  controlled  personal 

property. 
109-43.307-51 

property. 
109-43.307-^52 

proliferation-sensitive  personal  property. 


109-43.307-S3    Automatic  Data  Processing 

Equipment  (ADPE). 
109-43.307-54    Unsafe  personal  property. 
109-43.312    Use  of  excess  personal  property 

on  cost-reimbursement  contracts. 
109-43.313    Use  of  excess  personal  i»operty 

on  cooperative  agreements. 
109-43.314    Use  of  excess  personal  property 

on  grants. 
109-43.315    Cerfifieation  of  non-Federal 

agency  screeners. 

SubpartiOO  43.5    UtHlzatlon  of  Foratgn 
Excesa  Peraonal  Property 

109-43.502  Holding  agency  responsibilitias. 

Subpart  100-43.47    napcrta  '   -i.*-^ 

109-43.4701  Perftvmance  reports. 

Subpart  109  43.50    UtMlzatton  of  Peraonal 
Property  HaM  for  Facilities  In  Slaitdby 

109-43.5000    Scope  of  subpart. 
109-43.5001    Definition. 
109-43.5002    Reviews  to  determine  need  for 
retaining  items. 
Authority:  40  U.S.C  486(c). 

i  100-43.001    Definition. 

DOE  screening  period  means  the 
period  of  time  that  reportable  excess 
personal  property  is  screened 
throughout  DOE  for  reutilization 
purposes  and,  for  selected  items, 
through  the  Used  Energy-Related 
Laboratory  Equipment  (ERLE)  Grant- 
Program. 

Subpart  109-43,1— Qaneral  Provisions 
1 100-43.101    Agency  utilization  ravlawa. 

DOE  oCBces  and  designated 
contractors  are  responsible  for 
continuously  siirveying  property  under 
their  control  to  assiire  maximum  use, 
and  shall  promptly  identify  property 
that  is  excess  to  their  needs  and  make 
it  available  for  use  elsewhere. 

f  109-43.103    Agency  utilization  officiala. 

The  DPMO  is  designated  as  the  DOE 
National  Utilization  Officer. 

Subpart  109-43.3-Utilization  of 

Excaaa 

- '  .  .■&  "•  ■ 
f  100-43.302    Agency  responsibUity. 


$109-43.^02-60 
contractors. 


IMIIzation  by  daatgnatad 


Classified  personal 
Nuclear-related  or 


Heads  of  field  organizations  may 
authorize  designated  contractors  to 
perform  the  functions  pertaining  to  the 
utilization  of  excess  personal  property 
normally  performed  by  a  Federal 
agency,  provided  the  designated 
contractors  have  written  policies  and 
procedures. 


S  109-43.304    Reporting  rsqulramants.      ^ 

1109-43.304-1    Reporting. 

1100-43.304-1^0    DOE  rautiiization 
acraanlng. 

(a)  Prior  to  reporting  excess  personal 
property  to  GSA,  reportable  personal 
property  shall  be  screened  for 
reutilization  within  DOE  through  the 
Reportable  Excess  Automated  Property 
System  (REAPS)  for  a  30-day  period. 
REAPS  also  provides  for  a  15-day 
expedited  screening  period  for  certain  , 
categories  of  personal  property  for 
economic  development  and  to  satisfy 
urgent  conditions. 

Cb)  An  additional  30-day  screening 
period  shall  be  allocated  for  items 
eligible  for  screening  by  educatioiud 
institutions  through  ERLE. 

(c)  In  exceptional  or  unusual  cases 
when  time  is  critical,  screening  of 
excess  property  may  be  accomplished 
by  telegram  or  facsimile  with  due 
consideration  given  to  the  additional 
costs  involved.  Examples  of  situations 
when  this  method  of  screening  would 
be  used  are  when  there  is  a  requirement 
for  quick  disposal  actions  due  to 
unplaimed  contract  terminations  or 
facilities  closing;  to  alleviate  the  paying 
of  storage  costs;  when  storage  space  is 
critical;  to  process  exchange/sale 
transactions;  property  dangerous  to 
public  health  and  safety;  property 
determined  to  be  classified  or  otherwise 
sensitive  for  reasons  of  national  seciuity 
(when  classified  communications 
facilities  are  used);  or  for  hazardous 
materials  which  may  net  be  disposed  of 
outside  of  the  Department. 

(d)  Concurrent  DOE  and  Federal 
agency  screening  generally  shall  not  be 
conducted. 

{109-43.304-1.51    Tranafara  within  DOE. 

Transfers  within  DOE  generally  shall 
be  efiiected  by  completion  of  a  SF-122, 
Transfer  Order  Excess  Personal 
Property.  Except  for  those  designated 
contractors  authorized  by  the  DOE 
contracting  office  to  execute  transfer 
orders,  transfers  to  DOE  contractors 
must  be  approved  by  the  cognizant  DC^ 
property  administrator  for  the  contractor 
receiving  the  property. 

1109-43.304-2    Form  and  distribution  of 
reports. 

Reportable  property  will  be 
electronically  reported  by  REAPS 
direcUy  to  GSA  following  internal  DOE 
and  ERLE  screening. 

flOS-43.304-4    Property  at  Installation^, 
due  to  ba  diacontinuad. 

When  closing  installations,  DOE 
offices  shall  woric  with  the  appropriate 
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GSA  regional  offices  to  develop  site 
utilization  and  disposal  programs: 

(a)  In  developing  a  disposal  program, 
property  shall  be  determined  to  be 
excess  to  DOE  needs  before  reporting  it 
to  GSA. 

(b)  If  a  deviation  from  DOE  policy  or 
procedures  is  required,  prior  written 
approval  of  the  Deputy  Assistant 
Secretary  for  Prociirement  and 
Assistance  Management  shall  be 
obtained. 

(c)  Whm  deviation  from  existing  GSA 
regulations  is  involved,  approval  by  the 
appropriate  GSA  regional  office  will  be 
sufficient  to  validate  the  disposition.  A 
copy  of  the  GSA  approval  should  be 
forwarded  for  information  to  the  DPMO. 

$109-43.306    Property  not  requtred  10  be 
formally  reported. 

(a)  [Reserved] 

(b)  Equipment,  parts,  accessories,  jigs 
and  components  which  are  of  special 
design,  composition,  or  manufactiire 
and  which  are  intended  for  use  only  by 
specific  DOE  installations  (such  as  spare 
parts  for  equipment  used  in  atomic 
processes)  are  not  reportable  and  shall 
not  be  formally  screened  within  EtOE  or 
reported  to  GSA. 

f100~43.306-50    Nuctoar-related  and 
proUfaration-eensltive  personal  property. 

Nuclear-related  and  proliferation- 
sensitive  property  is  not  reportable  and 
shall  not  be  formally  screened  within 
DOE  or  reported  to  GSA. 

i  109-43.307    Mams  requiring  special 
handling.  .. 

f100-43J07-2    Hazardous  materials. 

$  109-43.307-2.50    Monitoring  of 
liszardous  personal  property. 

To  provide  assurance  that  hazardous 
personal  property  is  not  being 
inadvertently  released  bom  the  site  by 
transfer  or  sale  to  the  public,  all 
hazardous  or  suspected  hazardous 
personal  property  shall  be  checked  for 
contamination  by  environmental,  safety, 
and  health  officials.  Contamination-free 
personal  property  will  be  tagged  with  a 
certification  tag  authorizing  release  for 
transfer  or  sale.  Contaminated  personal 
property  will  be  referred  back  to  the 
program  office  for  appropriate  action. 

§  109-43.307-2.51    Holding  hazardous 
personal  property. 

Excess  or  surplus  hazardous  personal 
property  shall  not  be  commingled  with 
non-hazardous  personal  property  while 
waiting  disposition  action. 

§109-43.307-3    Conditional  gifts  for 
defense  purposes. 

The  Director,  Office  of  Administradve 
Services  and  heads  of  field 


organizations  shall  take  appropriate 
action  as  reqxiired  when  conditional 
gifts  are  offiered. 

1109-43.307-4    CondHionai  gifts  to  rsduce 
the  public  debt 

The  Director,  Office  of  Administrative 
Services  and  heads  of  field 
organizations  shall  take  appropriate 
action  as  required  when  conditional 
gifts  are  offered. 

1109-43.307-50    Export  controlled 
personal  property. 

(a)  When  personal  property  that  is 
subject  to  export  controls  is  being 
exported  directly  by  DOE  (e.  g.,  a 
transfer  of  nuclear  equipment  or 
materials  as  part  of  a  program  of 

.  cooperation  with  another  coimtry),  IX)E 
or  the  DOE  contractor  must  obtain  the 
necessary  export  license. 

(b)  When  personal  property  subject  to 
export  controls  is  transferred  under 
work-for-others  agreements,  co- 
operative agreements,  or  technical 
programs,  the  recipients  will  be 
informed  in  writing  that: 

(1)  The  property  is  subject  to  export 
controls; 

(2)  They  are  responsible  for  obtaining 
export  licenses  or  authorizations  prior 
to  transferring  or  moving  the  property  to 
another  country;  and 

(3)  They  are  required  to  pass  on 
export  control  guidance  if  they  transfer 
the  property  to  another  domestic  or 
foreign  recipient. 

S  109-43.307-61    Ciassiflsd  personal 


Classified  personal  property  which  is 
excess  to  EXDE  needs  shall  be  stripped 
of  all  characteristics  which  cause  it  to  be 
classified,  or  otherwise  rendered 
unclassified,  as  determined  by  the 
cognizant  program  office,  prior  to  any 
disposition  action.  The  cognizant 
program  office  shall  certify  that 
appropriate  action  has  been  taken  to 
declassify  the  personal  property  as 
reqirired.  Declassification  shall  be 
accomplished  in  a  manner  which  will 
preserve,  so  fiar  as  practicable,  any 
civilian  utility  or  commercial  value  of 
the  personal  property. 

§109-43.307-62    Nudear-rsiated  or 
proilfsration-sensttive  personal  property. 

(a)  Recognizing  that  property  disposal 
officials  will  not  have  the  technical 
knowledge  to  identify  nuclear-related 
and  proliferation-sensitive  personal 
property,  all  such  personal  property 
shall  be  physically  tagged  with  a 
certification  signed  by  an  authorized 
program  official  at  time  of 
determination  by  the  program  office  of 
the  personal  property  as  excess.  Such  an 
authorized  official  should  be  designated 


in  writing  with  signature  cards  on  file 
in  the  property  office. 

(b)  Nuclear-related  and  proliferation- 
sensitive  personal  property  which  is 
excess  to  EOE  needs  shall  be  stripped 
of  all  characteristics  which  cause  it  to  be 
nuclear-related  or  proliferation-sensitive 
personal  property,  as  determined  by  the 
cognizant  program  office,  prior  to 
disposal.  The  cognizant  program  office 
shall  certify  tha*  appropriate  actions 
have  been  taken  to  strip  the  personal^ 
property  as  required,  or  shall  provide 
the  property  disposal  office  with 
adequate  instructions  for  stripping  the 
items.  Such  action  shall  be 
accomplished  in  a  manner  which  will 
preserve,  so  far  as  practicable,  any 
dviUan  utility  or  commercial  value  of 
the  personal  property. 

(cj  Heads  of  field  organizations  shall 
determine  demilitarization  requirements 
regarding  combat  material  and  miUtary 
personal  properfy. 

§109-43.307-63    Automatic  Data 
Processing  Equipment  (ADPE). 

All  ADPE  shall  be  sanitized  before 
being  transferred  into  excess  to  ensure 
that  all  data,  information,  and  software 
has  been  removed  from  the  equipment. 
Designated  computer  support  personnel 
must  indicate  that  the  equipment  has 
been  sanitized  by  attaching  a 
certification  tag  to  the  item.  ADPE  will 
be  utilized  and  disposed  in  accordance 
with  the  provisions  of  41  CFR  201-23. 

.§109-43.307-64    Unsafe  personal 
property. 

Personal  property  that  is  considered 
defective  or  unsafe  must  be  mutilated 
prior  to  shipment  for  disposal. 

§109-43.312    Use  of  excess  personal 
property  on  cost*reimbursement  contracts. 

(a)  [Reserved] 

(b)  It  is  DOE  poUcy  for  designated 
contractors  to  use  Government  excess 
personal  property  to  the  maximum 
extent  possible  to  reduce  contract  costs. 
However,  the  determination  required  in 
41  CFR  101-43.312(b)  does  not  appfy  to 
such  contracts,  and  a  DOE  official  is  not 
required  to  execute  transfer  orders  for 
authorized  designated  contractors.  The 
procedures  prescribed  in  41  CFR  101- 
43.309-5  for  execution  of  transfer  orders 
apply. 

§109-43.313    Use  of  excess  persortal 
property  on  cooperative  agreements. 

(aMc)  [Reserved] 

(d)  Heads  of  field  organizations  shall 
ensure  that  required  records  are 
maintained  in  a  current  status. 


§109-43.314    Use  of 
property  on  grants. 

(a)-(e)  [Reserved] 


excess  personal 
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(Q  Heads  of  field  organizations  shall 
ensure  that  the  records  required  by  41 
CFR  101-4$.314(0  are  maintained. 

$l(»-43Jld   Certitlealion  of  non-Federal 


(aHc)  [Reserved! 

(d)  Contracting  officers  shall  maintain 
a  record  of  the  number  of  certified  non- 
Federal  agency  screeners  operating 
under  their  authority  and  shall 
immediate^  notify  the  appropriate  GSA 
regional  oSce  of  any  changes  in 
screening  arrangements. 

Subpvt  10i»-43.5— Utilization  of 
Foraign  En«aa  Paraonal  Property 

f1(»-43.5QQ    HoMingagancy 


(a)  (Reserved] 

(b)  Property  which  remains  excess 
after  utilizdtion  screening  within  the 
general  fbr^gn  geographical  area  where 
the  property  is  located  shall  be  reported 
to  the  accoantable  field  office  w 
Headquarters  program  organization  for 
consideratiDn  for  return  to  the  United 
States  for  farther  EKDE  or  other  Federal 
utilization.  The  decision  to  retiim 
property  will  be  based  on  such  factors 
as  acquisition  cost,  residiial  value, 
condition,  usefulness,  and  cost  of 
transportation. 

Subpwt  10»-43.47— Raports 


f1(»-4&47t1 

(a)  The  aimual  report  of  the  utilization 
of  domestic  excess  personal  property  is 
submitted  to  GSA  by  the  DPMO.  Field 
office  feeder  reports  shall  be  submitted 
to  the  EK'MO  by  November  15  of  each 
year  in  the^fbrm  of  the  Utilization  and 
Disposal  of  Excess  and  Surplus  Personal 
Property  (85-2).  The  report  shall 
include  data  on  excess  and  surplus 
personal  ptoperty  provided  to 
educational  institutions  in  support  of 
kindergarten  through  twelfth  grade 
programs  and  non-profit  organizations 
as  provided  by  the  American 
Technology  Preeminence  Act  of  1991 
and  Executive  Order  12821,  Improving 
Mathematics  and  Science  Education  in 
Support  of  the  National  Education  Goals 
dated  November  16, 1992.  The  data  will 
appear  as  adtustments  on  the  85-2 
report. 

(b)  [Rese^ed] 

(c)  The  annual  report  of  personal 
property  furnished  (e.g.,  transfers,  gifts, 
loans,  leas^,  license  agreements,  and 
sales)  to  n<in-Federal  recipients, 
including  elementary  and  secondary 
schools,  is  furnished  to  GSA  by  the 
DPMO.  Feeder  reports,  using  the  format 
illustrated  below,  shall  be  submitted  to 
the  DPMO  by  November  15  of  each  year. 


(1)  Field  office  feeder  reports  shall 
include  the  following: 

(i)  Data  for  all  excess  personal 
property  obtained  fiom  other  Federal 
agencies  and  furnished  to  any  DOE 
ofisite  or  deagnated  contractor  or 
financial  assistance  recipient; 

(ii)  Data  for  all  DOE  personal  property 
no  longer  needed  by  a  DOE  direct 
operation  and  subsequently  furnished  to 
any  DOE  o^te  or  designated  contractor 
or  financial  assistance  recipient. 

(iii)  Data  for  all  personal  property 
furnished  to  elementary  and  secondary 
schools  and  non-profit  organizations 
imder  initiatives  to  support  science  and 
mathematics  education. 

(2)  Field  office  feeder  reports  shall  not 
include  data  for  contractor  inventory 
which  is  declared  excess  and 
subsequently  redistributed  through 
REAPS  (or  other  means  within  DOE)  to 
other  DOE  contractors  or  designated 
contractors'  subcontractors. 

(3)  TTie  feeder  report  bom  the  Office 
of  Science  Education  Programs,  using 
the  following  format,  will  include  data 
for  all  personal  property  furnished  to 
non-faderal  recipients  and  institutions 
of  higher  learning  under  the  ERLE  Grant 
Program: 

Name  and  Address  of  Recipient  - 
Recipient's  Status 
Origmal  Cost  of  Property 
2  Digit  Federal  Supply  Classification 
Group 

Subpart  1 09-43.50— Utilization  of 
Paraonal  Property  Held  for  Fadlltiea  In 
Stamttjy 

S  109-43.5000    Scope  of  sul)part 

This  subpart  supplements  41  CFR  part 
101-43  by  providing  policies  and 
procedures  for  the  economic  and 
efficient  utilization  of  personal  property 
associated  with  facilities  placed  in 
standby  status. 

1100-43.5001    Definition. 

Facility  in  standby  means  a  complete 
plant  or  section  of  a  plant,  which  is 
neither  in  service  or  declared  excess. 

S10O-43.50O2    Revlevvs  to  (Marmlna  naed 
for  retaining  Hems. 

Procedures  and  practices  shall  require 
an  initial  review  at  the  time  the  plant  is 
placed  in  standby  to  determine  which 
items  can  be  made  available  for  use 
elsewhere  within  the  established  start- 
up criteria;  periodic  reviews  (no  less 
than  biennially)  to  determine  need  for 
continued  retention  of  property:  and 
special  reviews  when  a  change  in  start- 
up time  is  made  or  when  circiunstances 
warrant.  Such  procedures  should 
recognize  that: 

(a)  Equipment,  spares,  stores  items, 
and  materials  peculiar  to  a  plant  should 


be  retained  for  possible  future  operation 
of  the  plant; 

(b)  where  practicable,  common-use 
stores  should  be  removed  and  used 
elsewhere;  and 

(c)  Uninstalled  equipment  and  other 
personal  property  not  required  should 
be  utilized  elsewhere  on-site  or  be 
disposed  of  as  excess. 

PART  109-44— DONATION  OF 
PERSONAL  PROPERTY 

Subpart  l0»-44.7— Oonationa  of  Property  to 
Public  Bodies 

109-44.701    Findings  justifying  donation  to 

public  bodies. 
109-44.702    Donations  to  public  bodies. 
109-44.702-3    Hazardous  materials.  *■ 

Siit>part  109-44^7— Rsporta 

109-44.4701    Reports. 

Autliority:  Sec.  205(c),  63  Stat  390;  40 
U.S.C  486(0). 

Sul)part  109-44.7— DonaUona  of 
Property  to  Public  Bodiea 

f  100-44.701    Findings  Justifying  donation 
to  public  bodies. 

The  Director,  Office  of  Administrative 
Services  and  heads  of  field 
organizations  shall  appoint  officials  to 
make  required  ftnHinga  and  reviews. 

f  100-44.702    Donations  to  public  bodiea. 

1109-44.702-3    Hararrtw  is  materials. 

The  Director,  Office  of  Administrative 
Services  and  heads  of  field 
organizations  shall  be  responsible  for 
the  safeguards,  notifications,  and 
certffications  required  by  41  CFR  part 
101-42  and  part  109-42  of  this 
subchapter,  as  well  as  compliance  with 
all  other  requirements  tiierein. 

Subpart  109-44.47— Reports 

{100-44.4701    Reports. 

The  annual  report  of  the  donation  of 
surplus  personal  property  is  furnished 
to  GSA  by  the  DPMO  in  combination 
with  the  report  of  the  utilization  of 
excess  personal  property.  Field  office 
feeder  reports  shall  be  submitted  to  the 
DPMO  by  November  15  of  each  year. 

PART  109-45— SALE. 
ABANDONMENT.  OR  DESTRUCTION 
OF  PERSONAL  PROPERTY 

Subpart  109-46.1— General 

109-45.105    Exclusions  and  exemptions. 
109-45.105-3    Exemptions. 

Subpart  109-45.3— Sale  Of  Personal 
Property 

109-^5.300-50    Sales  by  designated 

contractors. 
109-45.301-51    Export/import  clause. 
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109-45.302    Sale  to  Government  employees. 
lOft-45.302-50    Sales  to  DOE  and 

designated  contractor  employees. 
109-45.303    Reporting  property  for  sale. 
109-45.303-3    Delivery. 
109-45.304    Sales  methods  and  procedures. 
109-45.304-2    NegdHated  sales  and 

negotiated  sales  at  fixed  prices. 
109-45.304-2.50    Negotiated  sales  and 

negotiated  sales  at  fixed  prices  by 

designated  contractors. 
109-45.304-6    Reviewing  authority. 
109-45.304-50    Processing  bids  and 

awarding  of  contracts. 
109—45.304-51    Documentation. 
109-45.309    Special  classes  of  property. 
109-45.309-2.50    Hazardous  property. 
109-45.309-51    Export  controlled  property. 
109-45.309-52    Qassified  property. 
109-45.309-53    Nuclear-related  or 

proliferation-sensitive  property. 
109-45. 309^54    Automatic  Data  Processing 

Equipment  (ADPE). 
109-45.310    Antitrust  laws. 
109-45. 317    Noncollusi ve  bids  and 

proposals. 

Subpart  109-46.6— Debarred,  Suspended, 
and  Ineligible  Contractors 

109-45.601    Policy. 

109-45.602    Listing  debarred  or  suspended 
contractors.  / 

Subpart  109-46.9— Abandonment  or 
Destruction  of  Personal  Property 

109-45.901    Authority  to  abandon  or 

destroy. 
109-45.902    Findings  justifying 

abandonment  or  destruction. 
100-45.902-2    Abandonment  or  destruction 

without  notice. 

Subpart  109-46.10— Recovery  of  Precious 

Metals 

109-45.1002    Agency  responsibilities. 

109-45.1002-2    Agency  reporting 

requirements. 
109-45.1002-3    Precious  metals  recovery 

program  monitor. 
109-45.1003    Recovery  of  silver  from 

precious  metals  braring  materials. 
109-45.1004    Recovery  and  use  of  precious 

metals  through  the  DOD  Precious  Metals 

Recovery  Program. 

Subpart  109-45.47— Reports 

109—45.4701     Performance  reports. 
109-45.4702    Negotiated  sales  reports. 

Subpart  l09-45.5(>— Excess  and  Surplus 
Radloactlvely  and  Chemically  Contaminated 
Personal  Property 

109-45.5005    Disposal. 
109-45.5005-1    General. 

Subpart  109-45.51— Disposal  of  Excess  and 
Surplus  Personal  Property  in  Foreign  Areas 

109-45.5100    Scope  of  subpart 
109-45.5101    Authority. 
109-^5.5102    General. 
109-45.5103    Definitions. 
109-45.5104    Disposal. 
109-45.5104-1    General. 
109-45. 5104-2    Methods  of  disposal. 
109-45.5105     Reports. 

Authority:  Sec.  205(c).  63  Stat.  390;  40 
U.S.C  486(c),  para.  101-45.40O— 45.405  also 


issued  under  sec.  307, 49  Stat.  880;  40  U.S.C 
3047. 

Subpart  109-45.1— General 

S  109-45.106    Exclusions  and  exemptions. 

§109-45.105-3    Exemptions. 

GSA,by  letter  dated  May  28. 1965, 
exempted  contractor  inventory  held  by 
DOE  designated  contractors  from  the 
GSA  conducted  sales  provisions  of  41 
CFR  part  101-45. 

Sut)part  109-45.3— Sale  of  Personal 
Property 

§109-45.300-50    Seles  by  designated 
contractors. 

Sales  of  surplus  contractor  inventory 
will  be  conducted  by  designated 
contractors  when  heads  of  field 
organizations  determine  that  it  is  in  the 
best  interest  of  the  Government.  OPMOs 
and  appropriate  program  officials  shall 
perform  sufficient  oversight  over  these 
sales  to  ensure  that  personal  property 
requiring  special  handling  or  program 
office  certification  is  sold  in  accordance 
with  regulatory  requirements. 

§  1 09-45.301  -61    Exportfimport  clause. 

The  following  clause  shall  be 
included  in  all  sales  invitations  for  bid: 

Personal  property  purchased  from  the  U.S. 
Government  may  or  may  not  be  authorized 
for  export/import  fromyinto  the  country 
where  the  personal  property  is  located.  If 
export/import  is  allowed,  the  purchaser  is 
solely  responsible  for  obtaining  required 
clearances  or  approvals.  The  purchaser  also 
is  required  to  pass  on  DOE's  export  control 
guidance  if  the  property  is  resold  or 
otherwise  disposed. 

§  1 09-45.302    Seie  to  Government 
employees. 

§109-45.302-50    Sales  to  DOE  end 
designated  contractor  employees. 

(a)  DOE  employees  and  employees  of 
designated  contractors  shall  be  given  the 
same  opportunity  to  acquire 
Government  personal  property  as  is 
given  to  the  general  public,  provided  the 
employees  warrant  in  writing  prior  to 
award  that  they  have  not  either  directly 
or  indirectly: 

(1)  Obtained  information  not 
otherwise  available  to  the  general  public 
regarding  usage,  condition,  quality,  or 
value  of  the  personal  property,  or 

(2)  Participated  in: 

(i)  The  determination  to  dispose  of  the 
personal  property; 

(ii)  The  preparation  of  the  personal 
property  for  sale;  and 

(iii)  Determining  the  method  of  sale. 

(b)  Excess  or  otherwise  imusable 
special,  fitted  clothing  and  otha  articles 
of  personal  property,  acquired  for  the 
exclusive  use  of  an  individual 


employee,  may  be  sold  to  the  employee 
for  the  best  price  obtainable  when  the  / 
property  is  no  longer  required  by  the 
holding  organization  or  the  employee  is 
terminated. 

§109-45.303    Reporting  property  for  sale. 

§109-45.303-3    DeHvery. 

(aHb)  (Reserved) 

(c)  Guidelines  for  signature 
authorization  and  control  of  blank 
copies  of  Standard  Form  97,  United 
States  Government  Certificate  to  Obtain 
Title  to  a  Vehicle  are  contained  in 
subpart  109-38.7  of  this  chapter. 

§109-45.304    Sales  methods  and 
procedures. 

§109-45.304-2    Negotiated  sales  and 
negotiated  sates  at  fixed  prices. 

(a)(1)  [Reserved] 

(2)  The  head  of  each  field 
organization  shall  designate  a 
responsible  person  to  approve 
negotiated  sales  by  DOE  direct 
operations. 

(3)  Requests  for  prior  approval  of 
negotiated  sales  by  DOE  direct 
operations  shall  be  submitted  with 
justification  to  the  OPMO  for  review 
and  forwarding  to  GSA  for  approval. 

§109-45.304-2.50    Negotiated  sales  and 
negotiated  sales  at  fixed  prices  by 
designated  contractors. 

(a)  Negotiated  sales  by  designated 
contractors  of  surplus  contractor 
inventory  may  be  made  when  the  DOE 
contracting  officer  determines  and 
documents  prior  to  the  sale  that  the  use 
of  this  method  of  sale  is  justified  on  the 
basis  of  the  circtunstances  enimierated 
below,  provided  that  the  Government's 
interests  are  adequately  protected. 
These  sales  shall  be  at  prices  which  are 
fair  and  reasonable  and  not  less  than  the 
proceeds  which  could  reasonably  be 
expected  to  be  obtained  if  the  personal 
property  was  offered  for  competitive 
sale.  Specific  conditions  justifying 
negotiated  sales  include: 

(1)  No  acceptable  bids  have  been 
received  as  a  result  of  competitive 
bidding  undOT  a  suitable  advertised  sale; 

(2)  Personal  property  is  of  such  small 
value  that  the  proceeds  to  be  derived 
would  not  warrant  the  expense  of  a 
formal  competitive  sale; 

(3)  The  disposal  will  be  to  a  state, 
territory,  possession,  pohtical 
subdivision  thereof,  or  tax-supported 
agency  therein,  and  the  estimated  fair 
market  value  of  the  personal  prop>erty 
and  other  satisfactory  terms  of  disposal 
are  obtained  by  negotiation; 

(4)  The  specialized  nature  and  limited 
use  potential  of  the  personal  property 
woidd  create  negUgible  bidder  interest; 
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(5)  Remeval  of  the  personal  property 
would  result  in  a  significant  reduction 
in  value,  or  the  accrual  of 
disproportionate  expense  in  handling; 
or 

(6)  It  ca4  be  clearly  established  that 
such  actiot  is  in  the  best  interests  of  the 
Govemmetit. 

(b)  Whet  determined  to  be  in  the  best 
interests  of  the  Government,  beads  of 
field  organizations  may  authorize  fixed- 
price  sales  of  surplus  contractor 
inventory  by  designated  contractors 
provided: 

(1)  The  &ir  market  value  of  the  item 
to  be  sold  4oes  not  exceed  $15,000; 

(2)  Ade<^te  procedures  for 
publicizing  such  sales  have  been 
established; 

(3)  The  sales  prices  are  not  less  than 
could  reasonably  be  expected  if 
competitive  bid  sales  methods  were 
employed  tnd  the  prices  have  been 
approved  by  a  reviewing  authority 
designated  by  the  head  of  the  field 
oreanizatioti;  and 

(4)  The  warranty  prescribed  in  §  109- 
45.302-50(8)  of  this  subpart  is  obtained 
when  sales  are  made  to  employees. 

t10>  45.3(H  6    FWvtawlng  authority. 

The  revifwing  authority  may  consist 
of  one  or  niore  persons  designated  by 
the  bead  of  the  field  organization. 

f10»-4S.304-60    Procaesing  bids  and 
awarding  of  contracts. 

The  procedures  established  in  48  CFR 
14.4  and  4a  CFR  914.4  shall  be  made 
applicable  to  the  execution,  receipt, 
safeguarding,  opening,  abstraction,  and 
evaluation  of  bids  and  awarding 
contracts,  except  that  in  evaluating  bids 
and  awarding  contracts,  disposal  under 
conditions  most  advantageous  to  the 
Government  based  on  high  bids 
received  shall  be  the  determining  factor. 

f  100-45.304-61    Documentation. 

Files  pertaining  to  surplus  property 
sales  shall  contain  copies  of  all 
documents  piecessary  to  provide  a 
complete  record  of  the  sales  transactions 
and  shall  iiKlude  the  following  as 
appropriatec 

fa)  A  copv  of  the  request/invitation  for 
bids  if  a  written  request/  invitation  for 
bids  is  employed.  A  list  of  items  or  lots 
sold,  indicating  acquisition  cost,  upset 
price  and  sales  price  indicated. 

(b)  A  copy  of  the  advertising  literature 
distributed  to  prospective  bidders. 

(c)  A  list  of  prospective  bidders 
solicited. 

(d)  An  ab$tract  of  bids  received. 

(e)  Copied  of  bids  received,  including 
Standard  Form  119,  Contractor's 
Statement  erf  Contingent  or  Other  Fees, 
together  with  other  relevant 
informatiom 


(f)  A  statement  concerning  the  basis 
for  determination  that  proceeds 
constitute  a  reasonable  return  for 
property  sold. 

(g)  When  appropriate,  full  and 
adequate  justification  for  not  advertising 
the  sale  when  the  &ir  market  value  of 
property  sold  in  this  manner  in  any  one 
case  exceeds  $1 ,000. 

(h)  A  justification  concerning  any 
award  made  to  other  than  the  high 
bidder. 

(i)  The  approval  of  the  reviewing 
authority  when  required. 

( j)  A  copy  of  the  notice  of  award. 

(k)  All  related  correspondence. 

(1)  In  the  case  of  auction  or  spot  bid 
sales,  the  following  additional 
information  should  be  included: 

(1)  A  summary  listing  of  the 
advertising  used  (e.g.,  newspapers, 
radio,  television,  and  public  postings). 

(2)  The  names  of  the  prospective 
bidders  who  attended  the  sale. 

(3)  A  copy  of  any  pertinent  contract 
for  auctioneering  services  and  related 
docuiments. 

(4)  A  reference  to  files  containing 
record  of  deposits  and  payments. 

§100-45.309    Special  classes  of  property. 

S  109-45.309-2.50    Hazardous  property. 

Hazardous  property  shall  be  made 
available  for  sale  only  after  the  review 
and  certification  requirements  of  §  109- 
43.307-2.50  of  this  subpart  have  been 
met. 

S  109-45.309-61    Export  controlled 
property. 

Export  controlled  property  shall  be 
made  available  for  sale  only  after  the 
export  license  requirements  of  §  109- 
43.307-50  of  this  subpart  have  been 


met. 


^-.  --»;•» 


§  109-45.3d»-62    Classified  property. 

Classified  property  shall  be  made 
available  for  sale  only  after  the 
declassification  requirements  of  §  109- 
43.307-51  of  this  subpart  have  been 
met. 

§109-45.30»-53    Nuclear-related  or 
proliferation-sensitive  property. 

Nuclear-related  or  proliferation- 
sensitive  property  shall  be  made 
available  for  sale  only  after  the  stripping 
and  certification  requirements  of  §  109- 
43.307—52  of  this  subpart  have  been 
met. 

§109-45.309-64    Automatic  Data 
Processing  Equipment  (ADPE). 

ADPE  shall  be  made  available  for  sale 
only  after  the  sanitizing  and 
certification  requirements  of  §  109- 
43.307-53  of  this  subpart  have  been 
met. 


§109-45.310    Antitrust  laws. 

DOE  offices  shall  submit  to  the 
Deputy  Assistant  Secretary  for 
Procurement  and  Assistance 
Management  any  request  for  a  proposed 
sale  of  a  patent,  process,  technique,  or 
invention,  regardless  of  cost;  or  of 
surplus  personal  property  with  a  fair 
market  value  of  $3,000,000  or  more. 

§109-45.317    Nonoolluslve  bids  and 
proposals. 

(a)  [Reserved) 

(b)  The  head  of  the  field  organization 
shall  make.the  determination  required 
in  41  CFR  101-45.31 7(b).  This  authority 
cannot  be  redelegated. 

Subpart  109-45.6— Debarred, 
Suspended,  and  Ineligible  Contractors 

§109-45.601    PoHcy. 

(a)-(b)  (Reserved) 

(c)  The  Director,  Office  of 
Administrative  Services  and  heads  of 
field  organization  shall  make  the 
compelling  reason  determination  when 
entering  into  a  contract  for  the  purchase 
of  surplus  Government  personal 
property  by  a  debarred  or  suspended 
contractor. 

(d)  The  Deputy  Assistant  Secretary  for 
Procurement  and  Assistance  ^ 
Management  shall  make  the  ^ . 
determination  for  simultaneously 
debarring  and  suspending  a  contractor 
from  the  pimJiase  of  surplus  Federal 
personal  property  and  the  award  of  sales 
contracts. 

§109-45.602    UsUng  debamsd  or 
suspended  contractors. 

(a)  (Reserved) 

(b)  The  Director,  Office  of 
Administrative  Services  and  heads  of 
field  organizations  shall  establish 
procedures  to  ensure  that  listed 
contractors  are  not  awarded  contracts. 

Subpart  109-45.9— Abandonment  or 
Destruction  of  Personal  Property 

§109-45.901    Autltorfty  to  abandon  or 
destroy. 

Personal  property  in  the  possession  of 
DOE  offices  or  designated  contractors 
may  be  abandoned  or  destroyed 
provided  that  a  written  determination 
has  been  made  by  the  OPMO  that 
property  has  na  commercial  value  or  the 
estimated  cost  of  its  continued  care  and 
handling  would  exceed  the  estimated 
proceeds  fitim  its  sale. 

§109-45.902    Findings  Justtfying 
abandonment  or  destruction. 

§109-45.902-2    Abandonment  or 
destruction  without  notice. 

The  head  of  the  field  organization 
shall  designate  an  official  to  make  the 


Federal  Register  /  Vol.  61.  No.  177  /  Wednesday,  September  11.  1996  /  Proposed  Rules       48041 


findings  )ustifying  abandonment  or 
destruction  withoutpublic  notice  of 
personal  property.  The  OPMO  shall 
review  and  coordinate  on  the  findings. 

Subpart  109-45.ia-Recovefy  of 
Precious  Metals  ..    s 

§109-45.1002    Agency  mponslbinties. 

The  Director,  Office  of  Administrative 
Services  and  heads  of  field 
organizations  are  responsible  for 
establishing  a  program  for  the  recovery 
of  precious  metals. 

§109-45.1002-2    Agency  reporting 
requirements. 

Each  DOE  organization  and 
designated  contractor  generating 
precious  metals  scrap  shall  prepare  the 
report  on  precious  metals  recovery. 
Negative  reports  are  reqvured. 
Contractors  shall  submit  reports  to  the 
DOE  contracting  office  for  review  and 
approval.  DOE  organizations  shall 
submit  reports,  including  contractor 
reports,  to  the  DPMO  not  later  than  30 
days  after  the  end  of  the  fiscal  year. 

§  1 00-45. 1 002-3    Precious  metals  recovery 
program  monitor. 

The  DPMO  shall  be  the  precious 
metals  recovery  program  monitor. 

§100-45.1003    Recovery  of  silver  from 
precious  metals  bearing  materials. 

The  Director.  Office  of  Administrative 
Services  and  heads  of  field 
organizations  are  responsible  for  the 
establishment  and  maintenance  of  a 
program  for  silver  recovery  from  used 
hypo  solution  and  scrap  film. 

§100-45.1004    Recovery  and  use  of 
precious  metals  ttirough  ttie  DOD  Precious 
Metals  Recovery  Program. 

DOE  operates  its  own  precious  metals 
pool  and  therefore  does  not  participate 
in  the  DOD  Precious  Metals  Recovery 
Program.  See  §  109-27.5106  of  this 
chapter  for  guidance  on  operation  q{  the 
DOE  precious  metals  pool.        >.>^ . 


Subpart  109-45.47— Reports 

§100-45.4701    Perfonnance  reports. 

The  report  of  the  sale  or  other 
disposition  of  surplus  personal  property 
is  himished  to  GSA  by  the  DPMO.  The 
required  data  is  taken  from  the 
UtiUzation  and  Disposal  of  Excess  and 
Surplus  Personal  Property  (85-2)  report 
required  by  §  109-43.4701  of  this 
subchapter. 

§100-45.4702    Negotlatad  sales  reports. 

The  report  of  negotiated  sales  shall  be 
submitted  by  DOE  offices  to  the  DPMO 
by  November  15  of  each  year  for 
furnishing  to  GSA. 


Subpart  109-45.50— Excess  and 
Surplus  Radioactively  and  Chemically 
Contaminated  Personal  Proper^ 

§100-45.5005    Disposal. 

§  100-45.5006-1    General. 

(a)  Nuclear-related,  proUferation- 
sensitive,  low  level  contaminated 
property,  and  classified  personal 
property  shall  not  be  transferred,  sold, 
exchanged,  leased,  donated,  abandoned, 
or  destroyed  without  approval  of  the 
cognisant  program  office.  Disposal  of 
this  personal  property  is  subject  to  the 
restrictions  contained  in  applicable 
sections  of  part  109-42  and  §§109- 
43.307-50. 109-43.307-51,  and  109- 
43.307-52  of  this  subchapter,  and 
applicable  sections  of  41  CFR  part  101- 
42. 

(b)  Personal  property  that  is 
considered  defective  or  unsafe  must  be 
mutilated  prior  to  shipment  for 
disposal. 

Subpart  109-45.51— Disposal  of 
Excess  and  Surplus  Personal  Property 
In  Foreign  Areas 

§109-45.5100    Scope  of  subpart 

This  subpart  sets  forth  poUdes  and 
procedures  governing  the  disposal  of 
DOE-owned  foreign  excess  and  surplus 
personal  property.  * 

§109-45.5101    Authority. 

The  policies  and  procedures 
contained  in  this  subpart  are  issued 
pursuant  to  the  provisions  of  40  U.S.C. 
471.  Federal  Property  and 
Administrative  Services  Act  of  1949.  as 
amended.  Title  IV  of  the  Act  entitled 
"Foreign  Excess  Property"  provides 
that,  except  where  corrunitments  exist 
under  previous  agreements,  all  excess 
personal  property  located  in  foreign 
areas  shall  be  disposed  of  by  the  owning 
agency,  and  directs  that  the  head  of  the 
agency  conform  to  the  foreign  policy  of 
the  United  States  in  making  such 
disposals. 

§109-45.5102    General. 

Disposal  of  Govermnent-owned 
personal  property  in  the  custody  of  DOE 
organizations  or  its  contractors  in 
foreign  areas  shall  be  made  in  an 
efficient  and  economical  manner,  and  in 
conformance  with  the  foreign  policy  of 
the  United  States. 

§109-45.5103    Definitions. 

As  used  in  this  subpart,  the  following 
definitions  apply: 

Foreign  means  outside  the  United 
States.  Puerto  Rico,  American  Samoa. 
Guam,  the  Trust  Territory  of  the  Pacific 
Islands,  and  the  Virgin  Islands. 


Foreign  service  post  means  the  local 
diplomatic  or  consular  post  in  the  area 
where  the  excess  personal  property  is 
located. 

§109-45.5104    Disposal. 

§109-46.5104-1    General. 

Foreign  excess  personal  proiJerty 
which  is  not  required  for  transfer  within 
DOE  or  to  other  U.S.  Government 
agencies,  except  for  the  personal 
property  identified  in  §  109-45.5005- 
1(a)  of  this  part,  shall  be  considered 
surplus  and  may  be  disposed  of  by 
transfer,  sale,  exchange,  or  lease,  for 
cash,  credit,  or  other  property  and  upon 
such  other  terms  and  conditions  as  may 
be  deemed  proper.  Such  personal 
property  may  also  be  donated, 
abandoned,  or  destroyed  under  the 
conditions  specified  in  §  109—45.5105- 
2(c)  of  this  subpart.  Most  foreign 
governments  have  indicated  to  the  U.S. 
State  Department  that  they  wish  to  be 
consulted  before  U.S.  Government 
property  is  disposed  of  in  their 
countries  (except  in  the  case  of  transfers 
to  other  U.S.  Government  agencies). 
Matters  concerning  customs  duties  and 
taxes,  or  similar  charges,  may  require 
prior  agreement  with  the  foreign 
government  involved.  The  State 
Department  shall  be  contacted  in  regard 
to  these  issues.  Whenever  advice  or 
approval  of  the  State  Department  is 
required  by  this  subpart,  it  may  be 
obtained  either  through  the  foreign 
service  post  in  the  foreign  area  involved 
or  from  the  State  Department  in 
Washington,  DC.  If  tbe  issue  is  to  be 
presented  to  the  State  Department  in 
Washington,  DC,  it  shall  be  referred 
through  appropriate  administrative 
chaimels  to  the  Deputy  Assistant 
Secretary  for  Procurement  and 
Assistance  Management  for  review, 
coordination,  and  handling. 

§109-45.5104-2    IMetttods  of  disposal. 

(a)  Sales  of  foreign  surplus  personal 
property  shall  be  conducted  in 
accordance  with  the  following 
guidelines: 

(1)  Generally,  all  sales  of  foreign 
surplus  personal  property  shall  be 
conducted  under  the  competitive  bid 
process  imless  it  is  advantageous  and 
more  practicable  to  the  Government  not 
to  do  so.  When  competitive  bids  are  not 
solicited,  reasonable  inquiry  of 
prospective  purchasers  shall  be  made  in 
order  that  sales  may  be  made  on  terms 
most  advantageous  to  the  U.S. 
Government. 

(2)  In  no  event  shall  any  personal 
property  be  sold  in  foreign  areas 
without  a  condition  which  states  that  its 
importation  into  the  United  States  is 
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forbiddeli  unless  the  U.S.  Secretary  of 
Agricuitiure  (in  the  case  of  any 
agriciilt\iral  commodity,  food,  cotton,  or 
woolen  goods),  or  the  U.S.  Secretary  of 
Commerce  (in  the  case  of  any  other 
property),  has  determined  that  the 
importation  of  such  property  would 
relieve  cbmestic  shortages  or  otherwise 
be  beneficial  to  the  economy  of  the 
United  SStates. 

(3)  Sales  documents  shall  provide  that 
the  purcjiaser  must  pay  any  import 
duties  or  taxes  levied  against  personal 
property  sold  in  the  country  involved 
and  furtl^er  provide  that  the  amount  of 
this  duty  or  tax  shall  not  be  included  as 
a  part  of  the  price  paid  the  U.S. 
Govemnjent  for  the  personal  property. 
In  the  event  the  levy  is  placed  upon  the 
seller  byjlaw,  the  buyer  will  be  required 
to  pay  all  such  duties  or  taxes  and 
furnish  the  seller  copies  of  his  receipts 
prior  to  the  release  of  the  personal 
property  to  him.  However,  if  the  foreign 
government  involved  will  not  accept 
payment  from  the  buyer,  the  seller  will 
collect  the  duties  or  taxes  and  turn  the 
amounts  collected  over  to  the  foreign 
govemm^t.  Accounting  for  the 
amounts  icollected  shall  be  coordinated 
with  the  disbursing  officer  of  the  nearest 
United  States  foreign  service  post.  The 
property  Ishall  not  be  released  to  the 
purchase*-  until  the  disposal  ofBcer  is 
satisfied  that  there  is  no  responsibility 
for  payment  by  the  United  States  (as 
contrasted  to  collection  by  the  United 
States)  of  taxes,  duties,  excises,  etc. 

(4)  Certain  categories  of  personal 
property,  including  small  arms  and 
machine  guns;  artillery  and  projectiles; 
ammunition,  bombs,  torpedoes,  rockets 
and  guid0d  missiles:  fire  control 
equipment  and  range  finders;  tanks  and 
ordinance  vehicles;  chemical  and 
biological  agents,  propellants  and 
explosives;  vessels  of  war  and  special 
naval  eqdipment;  aircraft  and  all 
components,  parts  and  accessories  for 
aircraft;  military  electronic  equipment; 
aerial  cameras,  military  photo- 
interpretation,  stereoscopic  plotting  and 
photogratimetry  equipment;  and  all 
material  oot  enumerated  which  is 
included  jn  the  United  States  Munitions 
List.  22  C^  121.01,  and  is  subject  to 
disposal  lestrictions.  Advance  approval 
must  be  obtained  fi-om  the  State 
Department  for  the  sale  of  all  such 
articles.  Therefore,  prior  to  the  sale  of 
any  of  th^  articles  enumerated  in  the 
U.S.  Mimitions  List,  the  foreign  service 
post  in  the  area  shall  be  consulted. 

(5)  Prior  to  the  sale  of  personal 
property  which  has  a  total  acquisition 
cost  of  $2^0,000  or  more,  plans  for  such 
sale  shall  be  reported  to  the  DPMO  with 
ample  time  to  allow  consideration  of 
possible  ft)reign  poUcy  issues  and 


advice  thereon  firom  the  State 
Department  (see  §  109-45.S106(a)  of  this 
subpart).  All  proposed  sales,  regardless 
of  the  total  acquisition  cost  of  the 
personal  property  involved,  which  the 
head  of  the  DOE  foreign  office  believes 
might  have  a  significant  economic  or 
poUtical  impact  in  a  particular  area, 
shall  be  discussed  with  the  foreign 
service  post. 

(b)  While  there  is  authority  fiw 
exchange  or  lease  of  foreign  surplus 
personal  property,  such  authority  shall 
be  exercised  only  when  such  action  is 
clearly  in  the  best  interests  of  the  U.S. 
Government.  Disposals  by  exchange  are 
subject  to  the  same  requirements  as 
disposals  by  sale  under  section  109- 
45.5105-2(a)  of  this  subpart. 

(c)  (1)  Foreign  excess  or  surplus 
personal  property  (including  salvage 
and  scrap)  may  be  donated,  abandoned. 
or  destroyed  provided: 

(i)  The  property  has  no  commercial 
value  or  the  estimated  cost  of  its  care 
and  handling  would  exceed  the 
estimated  proceeds  from  its  sale;  and 

(ii)  A  written  finding  to  that  effect  is 
made  and  approved  by  the  Deputy 
Assistant  Secretary  for  International 
Energy  PoUcy. 

(2)  No  personal  property  shall  be 
abandoned  or  destroyed  if  donation  is 
feasible.  Donations  under  these 
conditions  may  be  made  to  any  agency 
of  the  U.S.  Government,  or  to 
educational,  pubUc  health,  or  charitable 
nonprofit  organizations. 

(3)  Foreign  excess  personal  property 
may  also  be  abandoned  or  destroyed 
when  such  action  is  required  by  military 
necessity,  safety,  or  considerations  of 
health  or  security.  A  written  statement 
explaining  the  basis  for  disposal  by 
these  means  and  approval  by  the  Deputy 
Assistant  Secretary  for  International 
Energy  Policy  is  required. 

(4)  Property  shall  not  be  abandoned  or 
destroyed  in  a  manner  which  is 
detrimental  or  dangerous  to  pubUc 
health  and  safety,  or  which  will  cause 
infringement  on  the  rights  of  other 
persons. 

§109-45.5106    Reports. 

(a)  Proposed  sales  of  foreign  surplus 
personal  property  having  an  acquisition 
cost  of  $250,000  or  more  shall  he 
reported  to  the  DPMO  and  should 
include  all  pertinent  data,  including  the 
following: 

(1)  The  description  of  personal 
property  to  be  sold,  including: 

(i)  Identification  of  personal  property 
(description  should  be  in  terms 
understandable  to  persons  not  expert  in 
technical  nomenclature).  Personal 
property  covered  by  the  U.  S.  Munitions 
List  and  regulations  pertaining  thereto 


(as  published  in  22  CFR  121.01)  should 
he  dearly  identified: 

(ii)  Quantity: 

(iii)  Condition:  and 

(iv)  Acquisition  cost 

(2)  The  proposed  method  of  sale  (e.g., 
sealed  bid,  negotiated  sale,  etc.) 

(3)  Any  currency  to  be  received  and 
payment  provisions  (i.e.,  U.S.  dollars, 
foreign  currency,  or  credit,  including 
terms  of  the  proposed  sale). 

(4)  Any  restrictions  on  use  of  personal 
property  to  be  sold  (such  as  resale  of 
property,  disposal  as  scrap, 
demilitarization,  etc.). 

(5)  Any  special  terms  or  conditions  of 
sale. 

(6)  The  categories  of  prospective 
purchasers  (e.g.,  host  coimtry,  other 
foreign  countries,  special  qualifications, 
etc.). 

(7)  How  taxes,  excises,  duties,  etc., 
will  be  handled. 

(b)  Instructions  for  reporting  foreign 
excess  utilization  and  diispxisal 
transactions  are  contained  in  Chapter  in 
of  DOE  Order  534.1,  Accoimting. 

PART  109~46-UTIUZATlON  AND 
DISPOSAL  OF  PERSONAL  PROPERTY 
PURSUANT  TO  EXCHANQE/SALE 
AUTHORITY 

Sec. 

109-46.000    Scope  of  part. 

109-46.000-50    Applicability. 

Subpart  109-46.2— Authorization 

109-46.202    Restrictions  and  limitations. 
109-46.203     Special  authorizations. 

Subpart  109-46.3— Exchange  and  Sale' 
Procedures 

109-46.305    Reports. 

Authority:  Sec.  205(c),  63  Stat.  390;  40 
U.S.Q  486(c). 

$109-46.000    Scope  of  part 

$109-46.000-50    Applicability. 

(a)  Except  as  set  forth  in  paragraphs 
(a)(l)-(a)(5).  the  requirements  of  FPMR 
Part  101—46  and  this  part  are  not 
applicable  to  designated  contractors. 
Eiesignated  contractors  shall  comply 
with  the  followdng  FPMR  requirements: 

(1)  101-46.200 

(2)  101-46.201-1 

(3)  101-46.202(h)  (2),  (3).  (4).  (5).  (6). 
and  (7) 

(4)  101-ie.202(c)  (1).  (2),  (4).  (5),  (6). 
(7),  (10).  (11),  and  (12) 

(5)  101-46.202{d) 

(b)  Items  in  the  following  Federal 
Supply  Classification  Groups  (FSCG)  are 
not  eligible  for  processing  under  the 
exchange/sale  provision.  Requests  for 
waivers  must  be  processed  through  the 
DPMO  to  GSA. 


Federal  Register  /  Vol.  61,  No.  177  /  Wednesday,  September  11.  1996  /  Proposed  Rules       48043 


FSCG 


10 
11 
12 
14 
16 

16 

17 

20 
22 

41 


Description 


Weapons. 

Nuclear  ordnance.  . 

Fire  control  equipment 

Guided  missiles. 

Aircraft    and    airframe    structural 

components. 
Aircraft    components    and 

series. 
Aircraft    launching,    landing, 

ground  handling  equipment 
Ship  and  marine  equipment 
Railway  equipment 
Firefighting,    rescue,    arxJ    safety 

equipment 


acces- 


arxJ 


Subpart  109-48.2— Authorization 

§  1 0»-46.202    Reatrtetlons  and  llmttstlons. 

(a),  (b),  (c)(lHc)(9)  IReservedl 

(c)*  •  * 

(10)  The  Director,  OfBce  of 
Administrative  Services  and  heads  of 
field  organizations  for  their  respective 
organizations  shall  designate  an  official 
to  make  the  certification  that  a 
continuing  valid  requirement  exists  for 
excess  personal  property  acquired  and 
placed  in  official  use  for  less  than  one 
year  but  no  longer  required  and  is  to  be 
disposed  of  imder  the  exchange/sale 
provisions. 

(11)  (Reserved] 

(12)  Heads  of  field  organizations  shall 
make  the  determination  concerning 
demilitarization  of  combat  material. 

f10»-46>.203    Special  authorizations. 

(a)  [Reserved] 

(b)  The  Director,  Office  of 
Administrative  Services  and  heads  of 
field  organizations  for  their  respective 
organizations  shall  designate  an  official 
to  make  the  certification  concerning  the 
exchange  of  historic  items  for  historical 
preservation  or  display. 

Subpart  109-46.3— Exchange  and  Sale 
Procedures 

$1(»-46.306    Reports. 

The  report  of  exchange/sale 
transactions  by  DOE  offices  shall  be 
submitted  through  normal 
administrative  channels  to  the  DPMO 
within  60  days  after  the  close  of  the 
fiscal  year.  Property  exchanged  or 
traded  in  by  designated  contractors  is 
not  considered  as  exchange/sale 
transactions  under  this  part,  and  are  not 
to  be  included  in  field  office 
submissions.  Written  negative  reports 
are  required. 


PART  109-48-UTiUZAT1ON, 
DONATION,  OR  DISPOSAL  OF 
ABANDONED  AND  FORFEITED 
PERSONAL  PROPERTY 

109-48.000    Scope  of  part 
109-48.000-50    Applicability. 

Subpart  109-48.1— Utilization  of  Abandoned 
and  Forfeited  Personal  Property 
109-48.101    Forfeited  or  voluntarily 

abandoned  property. 
109-48. 101-6    Transfer  to  other  Federal 

agencies. 
Authority:  Sec.  205(c),  63  Stet  390;  40 
U.S.C  486(c). 

§109-48.000    Scope  of  part 

S109-48.00O-4O    Applicability. 

This  part  is  applicable  to  contractor 
operations  where  the  abandoned  or 
forfeited  personal  property  is  fotmd  on 
premises  owned  or  leased  by  the 
Government  that  are  managed  and 
operated  by  designated  contractors. 

Subpart  109-4ai— Utilization  of 
Atwndoned  and  Forfeited  Personal 
Property 

S  109-4ai01    Forfeited  or  voluntarily 
abandoned  property. 

§109-48.101-6    Transfer  to  other  Federal 
agencies. 

(a)-(e)  [Reserved] 

(d)  Transfer  orders  for  forfeited  or 
voluntarily  abandoned  distilled  spirits, 
wine,  and  malt  beverages  for  medicinal, 
scientific,  or  mechanical  purposes  or 
any  other  official  purposes  for  which 
appropriated  funds  may  be  expended  by 
a  Government  agency  shall  be 
forwarded  through  normal 
administrative  channels  for  signature  by 
the  DPMO  and  for  subsequent 
forwarding  to  GSA  for  release. 

(f)  Transfer  orders  for  reportable 
forfeited  drug  paraphernalia  shall  be 
forwarded  through  normal 
administrative  channels  for  signature  by 
the  DPMO  and  for  subsequent 
forwarding  to  GSA  for  approval. 

PART  109-50— SPECIAL  DOE 
DISPOSAL  AUTHORITIES 

109-50.000    Scope  of  part 
109-50.001     Applicability. 

Subpart  109-60.1— Used  Energy-Related 
Laboratory  Equipment  Grant  Program 

109-50.100  Scope  of  subpart. 

109-50.101  Applicability. 

109-50.102  General. 

109-50.103  Definitions. 

109-50. 104  Equipment  which  may  be 

granted. 

109-50. 105  Equipment  which  may  not  be 

granted. 

109-50.106  Procedure. 


Subpart  109-60.2— Math  and  Sdenoe 
Equipment  OHt  Program 

109-50.200  Scope  of  subpart. 

109-50.201  Applicability. 

109-50.202  Definitions. 

109-50.203  Eligible  equipment 

109-50.204  UmitationB. 

109-50.205  Procedure. 

109-50.206  Repwting. 

Subpert  109-60.3— Economic  Development 

109-50. 300  Scope  of  subpart. 

109-50.301  Applicability. 

109-50.302  General 

10»-50.303  Authority. 

109-50.304  Procedure. 

Sul)part  109-50.4— Programmatic  Disposal 
to  Contractors  of  DOE  Property  In  a  Mixed 
Facility 

109-50.400  Scope  of  subpart. 

109-50.401  Definitions.  . 

109-50.402  Submission  of  proposals. 

109-50.403  Need  to  establish  DOE  program, 
benefit 

Subpart  109-60.48— Exhibits 

109-50.4800    Scope  of  subpart. 
109-50.4801    Equipment  Gift  Agreement 
109-50.4802    Personal  property  eligible  for 

disposal  processing  under  economic 

development  procedures. 
Autfamity:  Sec.  644,  Pub.  L  95-91,  91  Stat 
599  (42  U.S.C  7254);  sec.  31,  Atomic  Energy 
Act,  as  amended;  Department  of  Eneigy 
Reorganization  Act,  sees.  103  and  107;  Title 
in,  De[>artment  of  Energy  Organization  Act; 
E.O.  12999;  Sec.  3710(i),  Stevenson-Wydler 
Technology  Innovation  Act,  as  amended  (15 
U.S.C  3710(i));  Pub.  L.  101-510,  Department 
of  Energy  Science  Education  Enhancement 
Act;  Pub.  L  102-245,  American  Technologies 
Preeminence  Act  of  1991  (15  U.S.C  3701); 
Sec.  3155.  Pub.  L.  103-160  (42  U.S.C  72741); 
Office  of  Energy  Research  Financial 
Assistance  Regulations  (10  CFR  part  605). 

§109-60.000    Scope  of  part 

This  part  provides  guidance  on  the 
pobcies,  practices,  and  procedures  for 
the  disposal  of  DOE  property  imder 
special  legislative  authorities. 

§  109-6a001    Applicability. 

The  provisions  of  this  part  apply  to 
direct  DOE  operations  and  to  designated 
contractors  only  when  specifically 
provided  for  in  the  appropriate  subpart. 

Subpart  109-50.1— Used  Energy- 
Reiatad  l-aboratory  Equipment  Grant 
Program 

§109-60.100    Scope  of  subpart 

This  subpart  provides  guidance  on  the 
granting  of  used  energy-related 
laboratory  equipment  to  universities 
and  colleges  and  other  nonprofit 
educational  institutions  of  higher 
learning  in  the  United  States  for  use  in 
energy-oriented  educational  programs. 
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|10»-8ai01    ApplieaMlity. 

This  siibpart  is  applicable  to  DOE 
oCBces  and  designated  contractors. 

f10»-«ai02    QwwraL 

DOE,  to  encotirage  research  and 
developinent  in  the  field  of  energy, 
awards  grants  of  excess  energy-related 
laboratory  equipment  to  eligible 
institutioiis  for  use  in  energy-oriented 
educatiooal  programs.  Under  the  Used 
Energy-Related  Laboratory  Equipment 
(ERLE)  Grant  Program,  grants  of  used 
energy-rdated  equipment  excess  to  the 
reqiiirements  of  DOE  offices  and 
designated  contractors  may  be  made  to 
eligible  institutions  prior  to  reporting 
the  equipment  to  GSA  for  reutilization 
screening. 

f1(»-6ai|03    OMnitkms. 

As  used  in  this  subpart  the  following 
definitions  apply: 

Book  vblue  means  acquisition  cost 
less  depreciation. 

DOEFmancial  Assistance  Rules  (10 
CFR  part  600)  means  the  DOE  regulation 
which  establishes  a  uniform 
administrative  system  for  application, 
award,  and  administration  of  assistance 
awards,  including  grants  and 
cooperative  agreements. 

Eligible  institution  means  any 
nonprofit  educational  institution  of 
higher  learning,  such  as  universities, 
colleges,  junior  colleges,  hospitals,  and 
technical  institutes  or  museiuns  located 
in  the  United  States  and  interested  in 
establishing  or  upgrading  energy- 
oriented  education  programs. 

Energy-oriented  education  proffxun 
means  one  that  deals  partially  or 
entirely  ii  energy  or  energy-related 
topics. 

f  100-60.104    Equipment  wtiich  may  be 

granted.    , 

General y,  equipment  items  classified 
in  FSCG  66,  Instruments  and  Laboratory 
Equipment,  are  eligible  for  granting 
imder  this  program.  Other  selected 
items  desi^iated  by  the  Office  of 
Laboratory  Policy  and  Infrastructure 
Management  and  approved  by  the 
DPMO,  are  made  available  under  the 
program. 

§109-60.1^    Equipment  wtiich  may  not  be 
granted. 

Equipment  which  will  not  be  granted 
includes: 

(a)  Any  (equipment  determined  to  be 
required  by  DOE  direct  operations  or 
DOE  designated  contractors;  or 

(b)  General  supplies,  such  as  Bimsen 
burners,  hpods,  work  benches;  office 
equipment  and  supplies;  furniture; 
drafting  supplies;  refrigerators;  tools; 
presses;  lafthes;  furnaces;  hydraulic  and 
mechanical  jacks;  cranes;  and  hoists. 


{100-6ai06    Procedure.  including  Operations  Offices,  Field 

(a)  After  DOE  utilization  screening  Offices,  Area  Offices,  Site  Offices, 
through  REAPS,  items  eligible  for  ERLE  Energy  Technology  Centers,  and  Project 
grants  are  extracted  from  the  REAPS  Offices  staffed  by  Federal  employees, 
system  and  provided  to  the  Office  of  Education-related  and  Federal 
Eiiergy  Research  on  an  ADPE  tape  or  by  research  equipment  includes  but  is  not 
electronic  means.  limited  to  DOE-owned  property  in  FSCG 

(b)  The  Office  of  Energy  Research  34,  36,  41,  52, 60,  61,  66, 671^  70,  and  74 
provides  this  information  to  prospective  (See  41  CFR  101-43.4801(d)),  and  other 
grantees  through  an  automated  system  related  equipment,  which  is  deemed 
and/or  a  printed  catalog.  appropriate  for  use  in  improving  math 

(c)  The  following  periods  have  been  and  sdence  cuiricula  or  activities  for 
established  during  which  time  elementary  and  secondary  school 
equipment  will  remain  available  to  this  education,  or  for  the  conduct  of 
program  prior  to  reporting  it  to  GSA  for  technical  and  scientific  education  and 
reutilization  by  other  Federal  agencies:  research  activities. 

(1)  Thirty  days  firom  the  date  DOE  Eligible  recipient  means  local 
utilization  screening  is  completed  to  elementary  and  secondary  schools  and 
permit  suitable  time  for  eligible  nonprofit  organizations. 
institutions  to  review  and  earmark  the           Elementary  and  secondary  schools 
desired  equipment.  means  individual  public  or  private 

(2)  An  adtfitional  thirty  days  after  the  educational  institutions  encompassing 
equipment  is  earmarked  to  permit  the  kindergarten  through  twelfth  grade,  as 
eligible  institutions  to  prepare  and  ^^^^  ^s  public  school  districts. 
submit  an  equipment  proposal  request  Facilities  under  DOE  Field 

and  to  provide  time  for  field  Organization  cognizance  means 

organizations  to  review  and  evaluate  the  ^atio^ial  laboratories,  production  plants, 

proposal  and  take  appropriate  action.  ^'^  project  sites  managed  and  operated 

(d)  Upon  approval  of  the  proposal,  a  "V  "^^^  contractors  or  subcontractors. 

?^TOm*Tetr"^^°^^"^*^^^'^°  §10»-50.203    Eligible  Equipment 

*/„»  A „      f.u  1  .  J         *  (a)  Education-related  and  research 

accountability  of  the  granted  equlpmint     '^'"^ '°  *°  '""""■■■S  FSCGs: 
firom  the  financial  records. 

(f)  The  cost  of  care  and  handling  of 
personal  property  incident  to  the  grant 
shall  be  charged  to  the  receiving 
institution.  Such  costs  may  consist  of 
packing,  crating,  shipping  and 
insurance,  and  are  limited  to  actual 
costs.  In  addition,  where  appropriate, 
the  cost  of  any  repair  and/or 
modification  to  any  equipment  shall  be 
borne  by  the  recipient  institution. 

Subpart  109-50.2— Math  and  Science 
Equipment  Gift  Program 

§  1 00-60.200    Scope  of  subpart 

This  subpart  provides  guidance  on 
providing  gifts  of  excess  and/or  surplus 
education  related  and  Federal  resealrch 
equipment  to  elementary  and  secondary 
educational  institutions  or  nonprofit 
organizations  for  the  purpose  of 
improving  math  and  science  curricula 
or  conducting  of  technical  and  scientific 
education  and  research  activities. 


FSCG 

Description 

34  

Metalwortong  Machinefy. 

36 

Special  Industry  Machinery. 

41  

Refrigeration,  Air  Conditioning  and 

Air  Circulating  Equipment. 

52 

Measuring  Tools. 

60 

Fiber    Optics    Materials,    Compo- 

nents.  Assemblies   and   Acces- 

sories. 

61  

Electnc  Wire,  and  Power  and  Dis- 

tribution Equipment. 

66  

Instruments  and  Laboratory  Equip- 

ment 

67 

Pfxjtographic  Equipment 

70 

General   Purpose  Automatic  Data 

Processing  Equipment  (Including 

Firmware),    Software,    Supplies 

and  Support  Equipment 

74  

Office  Machines,  Text  Processing 

Systems    and    Visible    Record 

Equipment 

§109-60.201    Applicability. 

The  provisions  of  this  subpart  are 
applicable  to  EXDE  offices  and 
designated  contractors. 

$109-60J202    Definltlona. 

As  used  in  this  subpart  the  following 
definitions  apply: 

DOE  Field  Organizations  means  the 
DOE  Federal  management  activities. 


(b)  Other  related  equipment  may  be 
provided  if  deemed  appropriate  and 
approved  by  the  Director,  Office  of 
Laboratory  Policy  and  Infiastnicture 
Management. 

§109-60.204    Limitations. 

(a)  Excess  and/or  surplus  education- 
related  and  Federal  research  equipment 
at  DOE  Field  Organizations  and 
cognizant  facilities  is  eligible  for 
transfer  as  a  gift  under  this  program. 
However,  safety,  environmental,  and 
health  matters  must  be  considered. 
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(b)  Title  to  the  equipment  will  transfer 
upon  the  recipient's  written 
acknowledgement  of  receipt. 

(c)  The  Director,  Office  of  Laboratory 
Policy  and  Infrastructure  Management 
may  authorize  gifts  of  excess  and/or 
surplus  education-related  and  Federal 
research  equipment  by  signature  on  the 
appropriate  gift  instrumeM  where  the 
book  value  of  an  item  of  equipment 
exceeds  S25,0O0  or  the  ciuniilative  book 
value  of  the  gifts  under  this  program  to 
any  one  institution  exceeds  $25,000. 
HCA  or  designee  may  authorize  gifts  of 
excess  and/ or  siuplus  education-related 
and  Federal  research  equipment  of 
lesser  individual  and  cumulative  book 
value  by  signature  on  the  appropriate 
gift  instrument.  Delegations  by  the  HCA 
to  authorize  gifts  of  excess  and/or 
surplus  education  related  and  Federal 
research  equipment  shall  be  in  writing 
to  a  specific  individual,  for  a  specified 
period  of  time,  and  for  a  specified  (or 
imlimited).  level  of  authority. 

(d)  Gifts  shall  be  serviceable  and  in 
woridng  order.  Disposal  Condition 
Codes  1  and  4,  as  defined  in  41  CFR 
101-43.4801(e),  meet  this  criteria. 
Serviceability  of  equipment  should  be 
verified  before  the  gift  is  made  to  the 
eligible  recipient. 

flOO-60.206    Procedure. 

(a)  The  DOE  facility  will  set  aside  an 
appropriate  amoimt  of  excess  and/or 
surplus  education-related  and  Federal 
research  equipment  for  transfer  under 
this  program  as  determined  by  the  HCA. 

Cb)  A  list  of  available  education- 
related  and  Federal  research  equipment 
will  be  prepared  and  distributed  to 
eligible  recipients. 

(c)  Precollege  institutions  with 
partnership  arrangements  wdth  the  DOE 
or  its  facilities  (e.g.,  an  adopted  school) 
may  receive  gifts  of  equipment  in 
support  of  the  partnership. 

(d)  Precollege  institutions  not  in  a 
partnership  with  DOE  may  receive 
equipment  at  the  reconunendation  of 
the  local  education  agency. 

(e)  Eligible  recipients  will  have  30 
days  to  select  and  freeze  the  items 
desired  and  submit  a  request  for 
selected  items  gating: 

(1)  Why  the  gift  is  needed;  and 

(2)  How  the  gift  will  be  used  to 
improve  math  and  science  curricula  or 
in  the  conduct  of  technical  and 
scientific  education  and  research 
activities. 

({)  The  Chief  State  School  Officer  will 
determine  which  schools  will  receive 
equipment  within  their  state. 
Consideration  for  placement  of  the 
equipment  shoidd  be  based  on: 


(1)  The  elementary  or  secondary 
schools  determined  to  have  the  greatest 
need;  or 

(2)  Recipients  of  federally  funded 
math  and  science  projects  where  the 
equipment  woiUd  further  enhance  the 
progress  of  the  project. 

(^  The  cost  of  shipping  should  be 
minimal  and  not  more  than  the  actual 
equipment  value. 

CbJ  An  Equipment  Gift  Agreement  will 
be  prepared  and  used  to  provide  the  gift 
to  eligible  recipients.  The  gift  agreement 
will  be  in  the  format  provided  in  §  109- 
50.4801  of  this  subchapter.  The 
agreement  shall  be  numbered  for  control 
purposes,  and  signed  by  the  Director, 
Office  of  Laboratory  Policy  and 
Infrastructure  Management  or  the  HCA 
or  designee,  as  appropriate,  and  an 
appropriate  official  representing  the 
eligible  recipient. 

f1(»-60.206    ReporHns. 

(a)  Gifts  made  under  this  program 
shall  be  included  in  the  annual  report 
of  property  transferred  to  non-Federal 
recipients,  as  required  by  41  CFR  101- 
43.4701(c)  and  §  10»-43.4701(c)  of  this 
subchapter. 

(b)  A  copy  of  each  equipment 
agreement  shall  be  forwarded  to  the 
Director,  Office  of  Laboratory  PoUcy  and 
Infrastructure  Management. 

Subpart  109-S0.3-€conomlc 
Devetopmant 

S109-60.300    Soopaofsubpari 

This  subpart  provides  guidance 
concerning  the  transfer  of  DOE  personal 

{iroperty  identified  as  necessary  for 
ocal  economic  development  to 
commimities  adversely  affected  by  the 
downsizing  or  clos\ire  of  a  DOE  site. 

S10»-6a301    Applicability. 

(a)  The  provisions  of  this  subpart 
apply  to  DOE  sites  and  facilities  that  are 
undergoing  closure,  reconfiguration,  or 
other  significant  transition  due  to  the 
downsizing  of  the  Department's  nuclear 
weapons  production  mission. 

(bj  The  provisions  of  this  subpart  do 
not  apply  to  weapons,  nuclear 
ordnance,  ammimition  and  explosives, 
guided  missiles,  aircraft  and  aircraft 
components,  ships  and  marine 
equipment,  and  space  vehicles. 

f100-6a302    Qanaral. 

(a)  Before  transfer  to  other  EXDE  or 
external  usere,  all  personal  property 
subject  to  these  provisions  will  be 
reviewed  to  determine  if  DOE  high  risk 
personid  property  controls,  specified  in 
subpart  109-1.53  of  this  chapter,  apply. 

(b)  All  peraonal  property  identincKl  as 
necessary  for  non-nuclear 
reconfigurations  will  be  shipped  to 


other  DOE  sites  to  reestablish  key 
technologies  for  National  Defense 
programs.  Such  personal  property  Will 
not  be  made  available  foar  local 
economic  development. 

(c)  All  personal  propetty  that  is  excess 
to  DOE  needs  and  which  has  been 
identified  as  having  possible  application 
to  local  economic  development  projects 
will  be  so  identified  in  a  local  personal 
property  inventory  database. 

(d)  Communities  affected  by  the 
reconfiguration  or  closure  of  nearby 
DOE  sites  or  facilities  are  required  to 
establish  a  Community  Reuse 
Organization  (CRO)  to  determine  and 
sponsor  economic  development  actions 
that  the  community  may  take  to  offset 
the  local  effects  of  DOE  downsizing. 
DOE  intends  to  only  work  with  the 
CRO. 

1109-60303    Auttwrtty. 

The  Secretary  of  Energy  is  authorized 
under  Pub.  L.  103-160  to  transfer,  for 
consideration.  Government  rights,  title, 
and  interest  in  and  to  excess  and,  under 
certain  circumstances,  non-excess 
personal  property  and  equipment  to 
local  communities  if  the  Secretary 
determines  that  such  transfera  will 
mitigate  the  adverse  economic 
consequences  that  might  otherwise  arise 
from  the  closure,  reconfiguration,  or 
other  significant  transition  of  DOE  sites 
and  fecilities  due  to  the  downsizing  of 
the  Department's  nuclear  weapons 
production  mission. 

1100-60304    Procedure. 

(a)  The  Operations  Offices,  Field 
Offices,  or  Area  Offices,  as  appropriate, 
shall  assist  the  local  CROs  in  the 
development  of  local  economic 
development  program  plans.  The  plans 
should  describe  any  personal  property 
needed  for  specific  economic 
development  projects  to  be 
accomplished. 

(b)  llie  CRO  shall  determine  and 
sponsor  the  actions  that  the  local 
community  may  take  to  offset  the 
consequences  of  the  downsizing  or 
closure  of  the  DOE  site. 

(c)  In  carrying  out  the  provisions  of 
this  subpart,  the  decision  matrix  in 

§  109-50.4802(a)  of  this  subchapter  will 
be  used.  In  addition,  the  following 
guidance  is  provided  to  assist  in 
carrying  out  the  reutilization 
determination: 

(1)  Determination  and  screening  of 
excess. 

(i)  An  inv«itory  of  the  personal 
property  identified  for  potential  local 
economic  use  will  be  provided  to  the 
CRO.  Transfiar  of  possession  or 
conveyance  of  title  to  property  will  not 
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occur,  hqwever.  until  the  property  is 
detenninJBd  to  be  excess  to  DOE  needs, 
(ii)  Th4  determination  that  items  of 
personal  property  designated  as  Group  1 
items  (i.e^,  items  in  the  FSCGs  listed  in 
§  10&-50.4802(b)  of  this  subchapter 
having  ai)  acquisition  cost  of  less  than 
$5,000)  afe  excess  to  DOE  needs  may  be 
made  by  the  local  activity  where  the 
property  is  located.  Group  1  property 
will  not  be  subject  to  Departmental 
screening  through  REAPS. 

(iii)  Petsonal  property  items 
designated  as  Group  2  items  (items  in 
the  FSCGs  listed  in  §  109-50.4802{c)  of 
this  subcl^apter  having  an  acquisition 
cost  of  less  than  $5,000]  will  receive 
Departmental  screening  through  REAPS 
for  15  days  only. 

(iv)  All  other  personal  property  items 
not  desigiated  as  either  Group  1  or 
Group  2  items  will  undergo  REAPS 
screening  for  30  days.  Procedures  for 
REAPS  pax:essing  of  personal  property 
identified  for  economic  development 
are  included  in  §  109-50.4802{d)  of  this 
subchapter. 

(2)  Traiisfer  of  excess  for  economic 
development 

(i)  when  it  is  determined  that  there 
are  no  DCC  requirements,  the  excess 
personal  property  may  be  offered  to  the 
CRO  for  use  in  economic  development 
in  exchange  for  reasonable 
consideration. 

(ii)  If  the  CRO  and  DOE  agree  on  the 
amount  of  consideration,  the  property 
will  be  transferred  to  the  CRO  and 
moved  to  «  CRO-controlled  area. 

(iii)  All  Government  rights,  title,  and 
interests  in  personal  property  that  is 
transferred  to  the  CRO  under  this 
initiative  will  convey  at  the  time  of 
transfer.    ' 

(iv)  The  amount  of  consideration 
received  by  the  Government  for  the 
transfer  of  excess  property  to  the  CRO 
will  be  determined  by  the  HCA.  The 
amount  received  may  be  less  than  the 
fair  market  value  of  the  property  if  the 
HCA,  acting  on  behalf  of  the  Secretary, 
determines  that  the  receipt  of  a  lesser 
amount  by  the  Government  is  in 
accordance  with  the  purpose  of  such 
transfer  under  Pub.  L.  103-160. 

(3)  Transfer  of  non-excess  personal 
property.  Personal  property  which  is  not 
excess,  as  determined  by  the  property 
manager,  may  also  be  transferred  to  the 
CRO  for  cdnsideration  if  it  has  a 
replacement  cost  not  exceeding  110 
percent  of  the  cost  to  relocate  the 
property  to  another  DOE  fadHty. 
Relocation  costs  may  include  storage, 
protection^  removal,  transportation, 
insurance,  .and  other  associated  costs. 

(4)  Other. 

(i)  When  an  item  has  been  identified 
for  both  economic  development  and  a 


DOE  program,  a  program  need 
determination  may  be  made  by  the 
manager  of  the  cognizant  Operations  or 
Field  Office.  If  the  manager  elects  not  to 
make  the  determination,  the  issue  will 
be  forwarded  to  the  Associate  Deputy 
Secretary  for  Procurement  and 
Assistance  Management  for  a 
coordinated  final  decision  with  the 
Associate  Deputy  Secretary  for  Field 
Management  Govenunent  property  will 
not  be  transferred  imtil  the  appropriate 
program  need  determination  has  been 
made. 

(ii)  When  the  CRO  declines  to  accept 
property  that  has  been  o£Fered,  DOE  will 
proceed  with  disposal  in  accordance 
with  applicable  provisions  of  the  FPMR 
and  this  regulation. 

Subpart  10&-50.4— Programmatic 
Disposal  to  Contractors  of  DOE 
ProfMrty  in  a  Mixed  Facility 

f100-6a400    Scope  of  subpart 

This  subpart  contains  policy  to  be 
followed  when  it  is  proposed  to  sell  of ,: 
otherwise  transfer  DOE  personal 
property  located  in  a  mixed  facility  to 
the  contractor  who  is  the  operator  of 
that  facility. 

S  109-sa401    DeflnMons. 

As  used  in  this  subpart,  the  following 
definitions  apply: 

Contractor  means  the  operator  of  the 
mixed  facility. 

DOE  propertymeans  DOE-owned 
personal  propeorty  located  in  a  mixed 
facility. 

A4ixed  facility  meaxis  a  partly  DOE- 
owned  and  partly  contractor-owned 
facility.  For  purposes  of  this  subpart, 
however,  this  definition  does  not  apply 
to  such  a  facility  operated  by  an 
educational  or  other  nonprofit 
institution  imder  a  basic  research 
contract  with  DOE. 

§  1 09-60i402    Submission  of  proposals. 

Proposals  involving  programmatic 
disposals  of  DOE  personal  property 
located  in  mixed  facilities  to  contractors 
operating  that  facility  shall  be 
forwarded  through  the  appropriate 
program  organization  to  the  DPMO.  for 
review  and  processing  for  approval. 
Each  such  request  shall  include  all 
information  necessary  for  a  proper 
evaluation  of  the  proposal.  The  proposal 
shall  include,  as  a  minimum: 

(a)  The  pxirpose  of  the  mixed  faciUty; 

(b)  The  description,  condition, 
acquisition  cost,  and  present  use  of  the 
DOE  personal  property  involved. 

(c)  The  programmatic  benefits  which 
could  accrue  to  DOE  from  the  disposal 
to  the  contractor  (including  the 
considerations  which  become  important 
if  the  disposal  is  not  made); 


(d)  The  appraised  value  of  the  DOE 
personal  property  (preferably  by 
independent  appraisers);  and 

(e)  The  proposed  terms  and 
conditions  of  disposal  includine: 

(1)  Price; 

(2)  Priority  to  be  given  work  for  DOE 
requiring  the  iise  of  the  transferred 
property,  and  including  the  basis  for 
any  proposed  charge  to  DOE  for 
amortizing  the  cost  of  plant  and 
equipment  items; 

(3)  Recapture  of  the  property  if  DOE 
foresees  a  possible  future  urgent  need; 
and 

(4)  Delivery  of  the  property,  whether 
"as  is-where  is,"  etc.). 

fl00-6a403    NewltoestBbNshDOE 
program  benefit 

When  approval  for  a  proposed 
programmatic  disposal  of  DOE  personal 
property  in  a  mixed  facility  is  being 
sought,  it  must  be  established  that  the 
disposal  will  benefit  a  DOE  program. 
For  example,  approval  might  be 
,  contingent  on  lowing  that: 

(a)  Tne  entry  of  the  contractor  as  a 
private  concern  into  the  energy  program 
is  important  and  significant  from  a 
prooammatic  standpoint;  and 

(b)  The  sale  of  property  to  the 
contractor  will  remove  pbstacles  whicb 
otherwise  discourage  entry  into  the 
field. 

Subpart  109-S0.48— Exhibits 

{10»-«0.4800    Scope  of  subpart 

This  subpart  exhibits  information 
referenced  in  the  text  of  part  109-50  of 
this  subchapter  that  is  not  suitable  for 
inclusion  elsewhere  in  that  part. 

f  109-50.4801    Equipment  Gift  Agreement 

(a)  The  following  Equipment  Gift 
Agreement  format  will  be  used  to 
provide  gifts  of  excess  and/or  surplus 
equipment  to  ehgible  recipients  under 
the  Math  and  Science  Equipment  Gift 
Program  (see  subpart  109-50.2  of  this 
subchapter). 

EQUIPMENT  GIFT  AGREEMENT 

(Reference  Number) 

Between  The  U.S.  Department  of  Energy 
and 

(Name  of  Eligible  Recipient) 

LPurpow 

The  Department  of  Energy  shall  provide  as 
a  gift,  excess  and/ or  surplus  education- 
related  and  Federal  research  equipment  to 
(Name  of  Eligible  Recipient) ,  hereafter 
referred  to  as  the  Recipient,  for  the  purpose 
of  improving  the  Recipient's  math  and 
science  education  curricula  or  for  the 
Recipient's  conduct  of  technical  and 
scientific  education  and  research  activities. 
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n.  Authority 

Executive  Order  12821,  November  16, 
1992,  directed  all  Federal  agencies,  to  the 
maximum  extent  permitted  by  law,  to  give 
highest  preference  to  elementary  and 
secondary  schools  in  the  transfer  or  donation 
of  education-related  Federal  equipment,  at 
the  lowest  cost  permitted  by  law. 
Furthermore,  subsection  ll(i)  of  the 
Stevenson  Wydler  Technology  Innovation 
Act  of  1980.  as  amended  (15  U.S.C.  3710(i)), 
authorizes  the  Director  of  a  laboratory,  or  the 
head  of  any  Federal  agency  or  depardnent  to 
give  excess  research  equipment  to  an 
educational  institution  or  nonprofit 
organization  for  the  conduct  of  technical  and 
scientific  education  and  research  activities. 

IIL  Agreement 

A.  The  Department  of  Energy  agrees  to 
provide  the  equipment  identified  in  the 
attached  equipment  gift  list,  as  a  gift  for  the 
puTfKJse  of  improving  the  Recipient's  math 
and  science  curricula  or  for  the  Recipient's 
conduct  of  technical  and  scientific  education 
and  research  activities. 

B.  Title  to  the  educaticm-related  and 
Federal  research  equipment,  provided  as  a 
gift  under  this  agreement,  shall  vest  with  the 
Recipient  upon  the  Recipient's  written 
acknowledgement  of  receipt  of  the 
equipment.  The  acknowledgement  shall  be 
provided  to  (Name  of  the  DOE  signatcHy)  at 
(address). 

C  The  Recipient  will  be  responsible  for 
any  repair  and  modification  costs  to  any 
equipment  received  under  this  gift 


D.  The  Recipient  hereby  releases  and 
agrees  to  hold  the  Government,  the 
Department  of  Energy,  or  any  person  acting 
on  behalf  of  the  Department  of  Energy 
harmless,  to  the  extent  allowable  by  State     > 
law,  for  any  and  all  liability  of  every  kind 
and  nature  whatsoever  resulting  from  the 
receipt,  shipping,  installation,  operation, 
handling,  use,  and  maintenance  of  the 
education-related  and  Federal  Research 
equipment  provided  as  a  gift  imder  this 
agreement. 

E.  The  Recipient  agrees  to  use  the  gift 
provided  herein  for  the  primary  purpose  of 
improving  the  math  and  science  curricula  or 
for  the  conduct  of  technical  and  scientific 
education  and  research  activities. 

F.  The  Recipient  agrees  to  provide  for  the 
return  of  the  equipment  if  such  equipment, 
while  still  usable,  has  not  been  placed  in  use 
for  its  intended  purpose  wjthin  one  year  after 
receipt  from  the  Department  of  Energy. 

(U.S.  Department  of  Energy  Office) 

(Name  and  Address  of  Recipient) 

(Signature  of  HCA  or  Designee) 

(Signature  of  Official) 


(Typed  Name) 


(Typed  Title) 


(Typed  Title) 


(Date) 


(Typed  Name) 


(Date) 

(b)  The  list  of  gifts  that  aqcompanies 
the  Equipment  Gift  Agreement  shall 
contain  the  Gift  Agreement  reference 
number,  name  of  tSie  eligible  recipient, 
and  the  n$iaa  of  the  DOE  office.  In 
addition,  the  following  information 
shall  be  provided  for  each  hne  item 
provided  as  a  gift:  DOE  ID  number, 
description  (name,  manufacture,  model 
number,  serial  number,  etc.),  FSC  code, 
quantity,  location,  acquisition  date,  and 
acquisiticHi  cost 

S  10»-50.4802    Personal  property  eUgttile 
for  disposal  processing  under  ecowowlc 
devetopment  procedures. 

The  following  decision  matrix,  group 
Ustings  and  REAPS  procedures  will  be 
used  to  determine  eUgibiUty  and  to 
process  items  of  personal  property 
imder  the  economic  development 
procedures  set  forth  in  subpart  109-50.3 
of  this  subchapter: 

(a)  Decision  matrix: 

BttlMQ  COOE  •4ao-ei-p 
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(b)  Group  1  Items — Items  of  personal 
property  which  fall  in  the  following 
FSCGs  and  have  an  acquisition  cost  of 
less  than  $5,000  may  be  determined  to 
be  excess  by  local  DOE  authority.  These 
items  may  be  transferred,  after 
completion  of  local  screening  imder 
REAPS,  for  economic  development 
under  the  procedures  set  forth  in 
subpart  109-50.3  of  this  subchapter. 

Description 

Vehicular  Equipmerft  Components. 

Tires  and  Tubes. 

Er)gines,  Turbines,  and  Compo- 
nents. 

Engine  Accessories. 

Bearings. 

Woodworking  Machinery  and 
Equlpmerrt. 

Rope,  Cable,  Chain,  and  Fittings. 

Pumps  and  Compressors. 


FSCQ 


25 
26 
28 

29 
31 
32 

40 
43 
47 
48 
51 
52 
53 
54 

55 

56 

59 

60 

61 

62 
67 
69 
72 

73 

75 


FSCG 

Description 

76 

Books,  Maps,  and  Other  Pubica- 

tk)ns. 

77 

Musicai  Instruments,  Photographs, 

arxj  Home-Type  Radk>s. 

78 

Recreatkmal   and   Athtote   Equip- 

ment 

79 

Cleaning  Equipment  and  Supplies. 

80 

Brushes,  Paints,  Sealers,  and  Ad- 

heslves. 

81  ......... 

Containers,  Packaging,  and  Pack- 

ing Supplies. 

83 

Textiles,  Leather,  Furs.  Apparel  and 

Shoe  Findings,  Tents  and  Flags. 

84 

Ck)thing,  IndKridual  Equipment  and 

Insignia. 

85  .. 

Toiletries. 

87 

Agricultural  Supplies. 

88 

Live  Animals. 

89 

Sutjsistence. 

91  

Fuels.  Lutiricants,  Oils,  and  ^taxes. 

93 

h4onmetallic  Fabricated  Materials. 

94 

Nonmetallic  Cnide  Materials. 

FSCG 


Pipe,  Tubing,  Hose,  and  Fittings. 
Valves.  (c)  Group  2  Items — Items  of  personal 

Hand  Tools.  property  which  fall  in  the  following 

Measuring  Tools.  FSCGs  and  have  an  acquisition  cost  of 

Hardware  and  Atxasives.  jggg  t^jm  $5,000  are  subject  to  a  15-day 

^'u^!^^  Structures  and  Seal-  qqe  reutiUzation  screening  period 

Lumbe?' Millwort..    Plywood,    and  before  being  eligible  for  transfer  for 

Veneer  economic  development.  These  items 

Construction   and   BuikSng   Mate-  wiU  be  entered  in  REAPS  for  15 

rials.  calendar  days.  All  items  considered  for 

Electrical  arxl  Electronic  Equipment  transfer  for  economic  development  will 

Components.  be  in  condition  code  4  or  better. 

Fiber    Optics    Materials,    Compo-  

nents.  Assemblies,  and  Acces-      FSCG 

series.  

Electric  Wire,  and  Power  and  Dis-  ig , 

tributkxi  EquipmenL 

Lighting  Fixtures  and  Lamps.  23 

Photographic  EquipmenL 

Training  AMs  and  Devices.  24 

Househokj   and   Commercial   Fur-  30 

nishings  arxJ  Appliances. 

Food    Preparatrons    and    Sennng  34 

Equipment.  35 

Otfk»  Supplies  and  Oevwes.  36 


37  . 

38  . 

39  . 

41  . 

42  , 
44  . 

45 

46 

47 
48 
49 

54 

56 

63 

65 

68 
70 

71 


Descrip(k>n 


72 

Description 

73 

Small  Craft,  Pontoon,  and  Ftoatkig  '"  "" 

Docks  {Does  not  include  Ships).  .^ 

Ground  Effect  Vehkdes,  Motor  Ve-  '*  "" 

hides.  Trailers,  and  Cycles. 
Tractors. 

Mechanical    Power    Transmission  ri  "" 

Equipment  ^  "" 
Metalworidng  EquipmenL 

Servtee  and  Trade  EquipmenL  IFR  Doc.  96-21922  Filed  9-10-96;  8:45  am 

Special  Industry  Machinery.       ,  biluno  code  e46(M>i-p 


AgrteuMural  Machkwry  and  Equip- 
ment 

Construction,  Mining,  Excavating, 
and  Highway  Maintenance  Equip- 
ment. 

Materials  Handfeig  EquipmenL 

Refrigeration,  Air  Conditioning,  and 
Air  Circulating  Equipment. 

Fire  Fighting,  Rescue,  and  Safety 
EquipmenL 

Furnace  Steam  Plant  and  Drying 
Equipment  {Does  not  indude  Nu- 
clear Reactor^. 

Plumtung,  Heating,  and  Sanitation 
EquipmenL 

Water  Purification  and  Sewage 
Treatment  EquipmenL 

Pipe,  Tubing,  Hose,  and  Fittings. 

Valves. 

Maintenance  and  Repair  Shop 
EquipmenL 

Prefabricated  Structjres  arxJ  Scaf- 
fokjing. 

Construction  and  Bulking  Mate- 
rials. 

Alarm.  Signal,  and  Security  Delac- 

,    tion  EquipmenL 

MedkaJ,  Dental  arxJ  Veterinary 
Equipment  and  Supplies. 

Chemicals  and  Chemical  Products. 

General  Purpose  Automatic  Data 
Processing  Equipnrwnt  (incKxHng 
Firmware),  sisftware.  Supplies 
and  Support  EquipmenL 

Fumiture. 

HousehokJ  and  Corrwnercial  Fur- 
nishings and  Appliances. 

Food  Preparation  and  Serving 
EquipmenL 

Office  Machines,  Text  Processing 
Systems  and  Visible  Record 
EquipmenL 

Metal  Bars.  Sheets,  and  Shapes. 

Miscellaneous. 


)96 


Wednesday 
September  11,  1996 


Part  III 


Department  of 
Housing  and  Urban 
Development 

24  CFR  Parts  582  and  882 
Section  8  Moderate  Rehabilitation  Single 
Room  Occupancy  Program  for  Homeless 
Individuals;  Final  Rule 
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DEPAfmpENT  OF  HOliSING  AND 
URBAN  OEVELOPMENT 

24  CFR  Parts  582  and  882 
[Dectot  Na  FR-392»-F-03] 
RIN  25(»-n4B75 

Offioa  Of  ffM  Assistant  Secretary  for 
CommunKy  Planning  and 
Davetopment;  Section  8  IModerate 
Rehabilitation  Single  Room  Occupancy 
Program  for  Homeless  Individuals; 
Rnal  Rule 

AGENCY:  dffice  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  represents  the  final 
rulemakinig  for  three  interim  rules 
implementing  the  Section  8  Moderate 
Rehabilitation  Single  Room  Occupancy 
Program  for  Homeless  Individuals.  The 
interim  rules  clarified  program 
definition^  and  requirements, 
conformed  the  regulations  with 
statutory  and  other  changes,  and 
simplified  the  application  selection  and 
tenant  outteach  processes  by 
conformity  them  with  the  processes 
used  in  other  HUD-administered 
competitive  McKinney  Act  programs. 
This  final  |iile  adopts  the  interim  rules 
as  final  and  includes  a  discussion  of  the 
public  comments  received  on  the 
interim  rules.  This  final  rule  also  further 
streamlines  the  regulations  by 
eliminating  provisions  that  are 
redundant  of  statutes  or  are  otherwise 
unnecessary,  in  accordance  with  the 
President'!  regulatory  reform  initiatives. 
EFFECTIVE  pATE:  October  1 1 ,  1996. 
FOR  FURTHER  INFOflMATKM  CONTACT: 

Maggie  H.  Taylor,  Director,  Office  of 
Special  Naeds  Assistance  Programs, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW.. 
Washington,  DC  20410;  (202)  708-^300 
(this  numlier  is  not  toil-free).  Hearing-  or 
speech-impaired  persons  may  access 
this  number  via  TTY  by  calling  the 
Federal  Information  Relay  Service  at 
(800) 877-B339. 

SUPPLEMENTARY  INFORMATION: 

I.  Backg^o^nd 

The  purpose  of  the  Section  8 
Moderate  Rehabilitation  Single  Room 
Occupancy  (SRO)  Program  for  Homeless 
Individuals  is  to  provide  rental 
assistance  to  homeless  individuals  in 
rehabilitated  SRO  housing.  Under  this 
program  (|UD  awards  assistance 
through  a  national  competition  that 
focuses  on  filling  gaps  identified  in 
locally-developed  continuum  of  care 


systems  for  assisting  persons  who  are 
homeless.  The  program  is  authorized  by 
title  IV  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C 
11301  et  seq.)  (the  McKinney  Act).  HUD 
published  its  first  final  rule  for  the 
program  in  the  Federal  Register  on 
November  7. 1989  (54  FR  46832). 

Since  that  time,  HUD  has  amended 
these  regulations  through  three  interim 
rules.  Regulations  that  HUD  publishes 
in  interim  rules  become  effective  like 
final  rules — 30  days  after  publication  in 
the  Federal  Register.  Unlike  final  rules, 
however,  interim  rules  invite  the  public 
to  comment  on  their  provisions. 

The  purpose  of  today's  final  rule  is  to 
adopt  as  final  the  provisions  of  the  SRO 
regulations  that  were  the  product  of  the 
three  interim  rules.  The  preamble  of  this 
final  rule  summarizes  the  public 
comments  HUD  received  on  each  of  the 
three  interim  rules  and  provides  HUD's 
responses  to  the  comments  as 
appropriate.  This  final  rule  also 
improves  the  SRO  regulations  by 
clarifying  and  further  streamlining  the 
provisions,  as  described  below. 

n.  March  15, 1993  Interim  Rule 

HUD  published  an  interim  rule 
amending  the  SRO  regulations  on  March 
15, 1993  (58  FR  13828).  The  March  15, 
1993  interim  rule  adopted  a 
standardized  funding  award  process  for 
competitively  awarded  assistance  under 
the  McKinney  Act.  This  process 
consisted  of  two  stages  under  which 
HUD  would,  after  conditionally 
selecting  applicants,  require  those 
applicants  to  submit  additional 
technical  information,  such  as  project 
rent  calculations  (see  §  882.805  (c)  and 
(d)  of  the  interim  rule). 

The  March  15, 1993  interim  rule  also 
conformed  the  SRO  program  with  other 
McKinney  Act  programs  by  removing 
the  provisions  requiring  that  units  be 
leased  to  homeless  individuals  referred 
ftt)m  a  housing  authority  (HA)  waiting 
list.  Instead,  the  interim  rule  provided 
flexibility  to  HAs  and  owners  by 
allowing  them  to  engage  in  outreach 
efforts  to  bring  homeless  individuals 
into  the  program,  and  it  provided  that 
vacant  imits  be  rented  directly  to 
homeless  individuals  located  through 
these  outreach  efforts  (see  §882.808). 

Additionally,  the  March  15, 1993 
interim  rule  amended  the  SRO 
regulations  to  reflect  a  statutory 
amendment  permitting  an  HA  to 
contract  with  itself  to  receive  SRO 
assistance  for  a  project  that  it  owns.  The 
rule  provided  that  HA-owners  are 
subject  to  the  same  requirements  that 
apply  to  other  owners  in  the  program, 
and  that  HUD  must  approve  the  base 
and  contract  rent  calculations  for  theto 


projects  prior  to  execution  of  the 
agreement  to  enter  into  a  housing 
assistance  payments  (HAP)  contract  and 
prior  to  the  execution  of  the  HAP 
contract  (see  §  882.803(e)). 

The  March  15, 1993  interim  rule  also 
amended  §§  882.802  and  882.805(f)(6)  to 
reflect  section  127  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (Pub.  L.  101-235; 
approved  December  15, 1989),  which 
raised  the  minimum  amount  of 
rehabilitation  necessary  to  qualify  a  imit 
for  assistance  under  the  program  to 
$3,000  per  unit,  and  which  limited  the 
size  of  projects  to  no  more  than  100 
assisted  imits. 

Lastly,  the  interim  rule  clarified  the 
definition  of  "Single  Room  Occupancy 
(SRO)  housing^'  in  §  882.802,  the 
requirements  for  using  SRO  assistance 
in  conjunction  with  the  rehabilitation  of 
efficiency  units  in  the  program,  and 
HUD's  right  to  require  recipients  of 
assistance  to  maintain  any  records  and 
make  any  reports  that  HUD  requires  (see 
§882.808(p)). 

Summary  of  Public  Comments 

The  deadline  for  submitting  public 
comments  on  the  March  15, 1993 
interim  rule  was  May  14, 1993.  By  that 
date,  HUD  received  comments  from 
three  organizations.  After  considering 
these  comments,  which  are  described 
below,  HUD  decided  not  to  make  any 
changes  based  on  these  comments  in 
this  final  rule. 

Two-Stage  Application  Process 

All  three  commenters  supported  the 
new  two-stage  application  process  (see 
§  882.805(c)  and  (d)  of  the  interim  rule). 
As  HUD  stated  in  the  preamble  to  the 
interim  rule,  under  the  new  process, 
applicants  submitting  proposals  that 
were  not  conditionally  selected  for 
funding  would  not  have  to  incur  the 
costs  of  addressing  technical  issues, 
such  as  securing  financial  commitments 
fit)m  other  sources,  only  to  have  HUD 
reject  their  applications. 

HUD  Response:  The  two-stage 
application  process  has  been  in  effect 
for  three  years,  and  HUD  believes  the 
process  has  been  successful  in  reducing 
the  burden  on  applicants  and  in 
providing  conditionally  selected 
applicants  with  the  opportunity  to 
receive  ongoing  HUD  assistance  in 
meeting  the  tedmical  submission 
requirements. 

Conformance  with  Other  McKinney  Act 
Programs 

^    The  commenters  supported  the 
provisions  of  the  March  15, 1993 
interim  rule  that  conformed  the  SRO 
program  with  the  other  McKinney  Act 
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programs.  The  commenters  especially 
supported  the  interim  rule's 
requirement  that  HAs  or  owners  engage 
in  outreach  efforts  to  bring  homeless 
individuals  into  the  program,  rather 
than  using  HA  waiting  lists  (see 
'  §  882.808).  One  commenter  noted  that 
the  new  outreach  process  would  be  a 
more  efficient  process  for  locating 
homeless  individuals. 

HUD  Response:  As  indicated  in  the 
preamble  to  the  interim  rule,  private 
nonprofit  organizations,  HAs,  and 
project  owners  had  expressed  to  HUD 
that  the  HA  waiting  list  was  an 
impractical  method  of  locating  homeless 
individuals  for  participation  in  the 
program,  given  the  transient  nature  of 
many  of  these  individuals.  HUD  is 
pleased  that  c    amenters  supported  the 
increased  flexibihty  that  the  rule 
provided  to  them. 

Records  and  Reports 

The  commenters  supported  the 
interim  rule's  requirement  in 
§  882.808(p)  that  each  recipient  of 
assistance  under  this  program  maintain 
any  records  and  make  any  reports  that 
HUD  may  require. 

HUD  ifesponse:  HUD  has  used  this 
authority  to  implement  annual  progress 
reporting  requirements  in  the  SRO 
program  similar  to  those  used  in  other 
HUD-administered  McKinney  Act 
programs.  The  goal  of  these  reports  is  to 
provide  recipients  the  opportunity  to 
demonstrate  the  progress  they  are 
making  in  areas  such  as  increasing  the 
skills  and  income  of  program 
participants. 

Private  Nonprofit  Organizations  as 
Direct  Applicants 

The  preamble  to  the  March  15, 1993 
interim  rule  noted  that  section  1405  of 
the  Housing  and  Community 
Development  Act  of  1992  (42  U.S.C. 
11399)  amended  the  SRO  program, 
providing  in  part  that  private  nonprofit 
organizations  could  apply  directly  for 
SRO  assistance.  Although  the  interim 
rule  did  not  change  the  regulations  to 
reflect  this  amendment,  one  commenter 
questioned  whether  HUD  would 
scrutinize  these  nonprofit  organizations 
as  thoroughly  as  it  scrutinizes  hoiising 
authoritiea.  This  commenter  also 
expressed  concern  that  HUD  was 
leading  these  organizations  to  believe 
they  could  apply  for  public  housing 
administration  or  Section  8  program 
administration  funds. 

HUD  Response:  HUD  has  used  the 
ability  of  the  applicant  to  develop  and 
'    operate  a  project  as  a  rating  criterion  for 
applications.  Under  this  criterion,  HUP 
subjects  HAs  and  private  nonprofit 
apphcants  to  the  same  scrutiny. 


Additionally,  the  statutory  provision 
allowing  private  nonprofit  organizations 
to  apply  for  assistance,  and  HUD's 
subsequent  implementation  of  thia 
provision  (see  the  discussion  of  the 
February  14, 1996  interim  rule,  below], 
clearly  only  apply  to  the  SRO  program. 

Definition  of  "Single  Room  Occupancy 
(SRO)  Housing" 

All  of  the  commenters  supported  the 
March  15, 1993  interim  rule's  revision 
of  the  definition  of  "Single  room 
occupancy  (SRO)  housing"  in  §  882.802 
to  include  units  with  or  without  food 
preparation  or  sanitary  facilities.  One 
commenter  suggested  that  HUD  expand 
the  program  to  include  units  that  could 
accommodate  more  than  one  person, 
since  famiUes  are  now  a  large 
proportion  of  the  homeless  population. 

HUD  Response:  According  to  section 
441  of  the  McKinney  Act,  HUD  may 
only  provide  assistance  for  SRO  units 
occupied  by  single  homeless 
individuals.  The  legislative  history  of 
section  441  of  the  McKinney  Act,  which 
HUD  recounts  in  the  first  final  rule  for 
the  SRO  program  publiriied  in  the 
Federal  Register  on  November  7, 1989 
(54  FR  46828),  clearly  indicates  that 
Congress  intended  that  assistance  under 
this  program  only  be  used  for  single 
homeless  individuals,  and  not 
multiperson  families. 

While  there  is  no  statutory  authority 
to  provide  assistance  to  homeless 
families  under  the  SRO  program,  theae 
famihes  can  receive  assistance  under 
other  McKinney  Act  programs, 
including  the  Supportive  Housing 
program  (24  CFR  part  583)  and  the 
Shelter  Plus  Care  program  (24  CFR  part 
582). 

Efficiency  Units 

The  March  15, 1993  interim  rule 
amended  §  882.805(g)(4)  to  clarify  that 
SRO  program  assistance  may  be  used  for 
efficiency  imits,  but  the  gross  rent  for 
these  imits  will  be  no  higher  than  for 
SRO  units.  One  commenter 
recommended  that  HUD  amend  the 
paragraph  even  further  to  provide  that 
contract  rents  should  include  service- 
related  hard  costs,  such  as- those  related 
to  the  creation  of  office  and  meeting 
space.  The  commenter  also  suggested 
HUD  include  in  this  paragraph  a  list  of 
reasonable  service-related  hard  costs 
that  coiUd  be  included  in  contract  rents. 

HUD  Response:  HUD  has  described  in 
derail  the  provisions  on  eligible  and 
ineligible  costs  in  the  technical 
assistance  book  on  the  SRO  program 
that  HUD-issues  each  year.  HUD 
believes  that  repeating  these  detailed 
provisions  in  the  regulations  would 
unnecessarily  complicate  the 


regulations,  and  that  such  repetition 
would  be  inconsistent  with  the 
President's  regulatory  reform  initiatives 
(described  below  in  Uiis  preamble, 
imder  the  heading  "Regulatory 
Reform"). 

On  a  substantive  level,  the  technical 
assistance  book  indicates  that 
rehabilitation  of  space  that  will  be  used 
to  provide  supportive  services  to 
program  participants  is  an  eligible 
program  cost.  The  costs  of  providing  tte 
supportive  services,  however,  is  not  an 
eligible  cost. 

m.  May  10, 1994  Interim  Role 

HUD  published  an  interim  rule  on 
May  10. 1994  (59  FR  24252)  that 
amended  the  SRO  program  application 
and  funding  award  provisions  by 
removing  some  of  the  descriptive 
information  and  providing  that  this 
information  will  appear  in  the  annual 
notices  of  funding  availability  (NOFAs). 
The  interim  rule  also  amended  the 
regulations  to  clarify  when 
Comprehensive  Housing  AfTordability 
Strategy  (CHAS)  certifications  must  be 
made.  The  deadline  for  public 
comments  on  the  May  10. 1994  interim 
rule  was  July  11, 1994.  HUD  has  not 
received  any  comments  on  the  rule. 
Today's  rule  will  adopt  as  final  these 
amendments  to  the  SRO  program 
regulations,  as  well  as  similar 
amendments  to  the  Shelter  Plus  Care 
program  in  §  582.200  that  also  were 
included  in  the  May  10, 1994  interim 
rule.  (The  May  10, 1994  interim  rule 
also  amended  the  Supportive  Housing 
program  in  §  583.200;  this  portion  of  the 
interim  was  adopted  as  final  in  a  rule 
published  on  July  19, 1994  (59  FR 
36886)).  However,  while  this  rule 
adopts  these  amendments  as  final,  it 
also  streamlines  the  regulations  as  part 
.  ofthe  President's  regulatory  reform 
initiatives.  This  streamlining  is 
described  below,  in  the  "Regulatory 
Reform"  section  of  this  preamble. 

IV.  February  14, 1996  Interim  Rule 

HUD  published  a  third  interim  rule 
amending  the  SRO  regulations  on 
February  14, 1996  (61  FR  5850).  The 
February  14, 1996  interim  rule 
eliminated  most  of  the  remaining 
provisions  on  the  required  use  of  HA 
waiting  Usts.  in  conformance  with  the 
March  15. 1993  interim  rule,  described 
above.  The  February  14, 1996  interim 
rule  also  clarified  the  role  of  HAs  in 
helping  to  identify  homeless  individuals 
during  the  outreach  process 
(§  882.808(a)(1)). 

The  February  14,  1996  interim  rule 
also  conformed  the  regulations  with 
section  1405  ofthe  Housing  and 
Community  Development  Act  of  1902, 
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which  anended  the  Stewait  B. 
McKinney  Homeless  Assistance  Act. 
This  statutory  amendment  included  a 
requirement  for  the  participation  of 
bomelesa  individuals  in  considering 
and  makkig  policies  and  decisions 
regarding  rehabilitation  of  structures 
receiving  assistance  under  the  SRO 
program,  and  for  the  involvement  of 
homeless  individuals  in  the 
rehabilitdtion  and  operation  of  these 
structures.  The  interim  rule  includ<ed 
this  requirement  in  §  882.808(q]. 
The  sti^tory  amendment  also 
provided  that  private  nonprofit 
organizations  can  apply  directly  for  SRO 
assistanc^.  Prior  to  this  amendment, 
HAs  werg  the  only  eligible  applicants 
under  the^  program.  To  implement  this 
change,  tie  interim  rule  added 
definitions  of  "Applicant"  and  "Private 
nonprofit  organization"  in  §  882.802. 
Tne  February  14, 1996  interim  rule 
also  confirmed  the  program  regulations 
with  the  anvrronmental  review 
procedur«s  in  24  CFR  part  58.  The 
Multi  family  Housing  Property 
Disposition  Reform  Act  of  1994  (Pub.  L. 
103-233;  approved  April  11, 1994) 
made  these  procedures  applicable  to  the 
SRO  program,  and  HUD  published 
implementing  regulations  in  the  Federal 
Reguter  cm  March  13. 1995  (60  ER 
13518).  Under  part  58.  HAs  (including 
HAs  that  administer  programs  for 
nonprofit  applicants)  must  obtain  an 
agreement  with  the  responsible  entity 
designated  under  part  58  for  the 
performance  of  environmental  reviews. 

Additionally,  the  interim  rule  revised 
the  provision  on  project  eli^bility  in 
§882.803te)(2)  to  provide  that  housing 
is  ineligible  for  assistance  under  this 
program  if  it  is  receiving  Federal 
funding  for  rental  assistance  or 
operating  costs  under  other  HUD 
programs.  Under  this  revised  standard, 
there  is  no  restriction  on  the  use  of  other 
Federal  funding  for  acquisition  and 
rehabilitation  costs.  HUD  has 
successfully  used  this  clearer,  less 
restrictive  standard  in  its  Shelter  Plus 
Care  program. 

The  February  14. 1996  interim  rule 
also  elimiiated  an  obsolete  date 
reference  in  the  provision  for 
determining  the  maximum  amount  of 
rehabilitation  allowable  in  the  program 
(§882.805(g)(l)(ii)(A)  of  the  interim 
rule)  so  that  more  recent  data  can  be 
used. 

Finally,  the  interim  rule  corrected  an 
error  in  a  final  rule  on  relocation  and 
displacement  requirements  published  in 
the  Federal  Register  on  June  6,  1994  (59 
FR  29326).  The  June  6, 1994  rule,  which 
conformed  HUD's  regulations  with  the 
requirements  of  the  Uniform  Relocation 
Assistance)  and  Real  Property 


Acquisition  Policies  Act  of  1970,  and  its 
implementing  regulations  in  49  CFR 
part  24,  added  §882.610  and  intended 
to  remove  much  of  §  882.803(d). 
However,  the  most  recent  codification  of 
part  882  (April  1, 1995)  included  all  of 
§  882.803(d).  Therefore,  in  order  to 
correct  the  error,  the  February  14, 1996 
interim  rule  removed  much  of 
§  882.803(d). 

Summary  of  Public  Comments 

The  deadline  for  submitting  public 
comments  on  the  February  14, 1996 
interim  ruFe  was  April  15, 1996.  By  that 
date,  HUD  received  comments  from  two 
organizations.  After  considering  these 
comments,  which  are  described  below, 
HUD  has  decided  not  to  make  any 
changes  to  the  interim  rule. 

Start-Up  Costs 

A  commenter  that  administers  this 
program  for  units  owned  by  a  nonprofit 
organization  remarked  that  start-up 
costs  can  be  an  obstacle,  primarily 
because  filling  all  the  units  is  difficult 
when  the  individuals  to  be  served  by 
the  program  are  ttansient.  The 
commenter  stated  that  until  a  project 
reaches  100  percent  occupancy,  the 
owners  have  to  rely  on  the  maximum 
allowable  rents  for  the  occupied  units, 
plus  80  percent  of  the  contract  rent  for 
vacant  units.  The  commenter 
maintained  that  this  is  insufficient  to 
cover  start-up  costs,  and  that  HUD 
should  provide  another  way  for 
nonprofit  organizations  to  siuvive  early 
cash  flow  problems. 

HUD  Response:  Under  §  882.808(f),  if 
a  unit  that  has  been  rehabilitated  in 
accordance  with  HUD  requirements  is 
not  leased  within  15  days  of  the 
effective  date  of  the  HAP  contract, 
owners  may  receive  housing  assistance 
payments  in  the  amount  of  80  percent 
of  the  contract  rent  for  the  unit  for  a 
vacancy  period  not  exceeding  60  days 
from  the  effective  date  of  the  HAP 
contract.  Maintaining  this  60-day    . 
provision  is  reasonable.  The  SRO 
program  is  designed  to  serve  homeless 
individuals,  many  of  whom  are  living 
on  the  streets  and  in  shelters.  These 
individuals  need  the  permanent  housing 
the  SRO  program  provides  as  quickly  as 
possible.  The  current  regulations 
provide  assistance  to  owners  who  need 
a  reasonable  period  of  time  to  lease  the 
SRO  units,  while  simultaneously 
creating  an  incentive  to  lease  the  units 
at  the  earliest  possible  date. 

Elimination  of  Waiting  Lists 

Another  commenter  remarked  on  the 
February  14,  1996  interim  rule's 
removal  of  most  of  the  remaining 
provisions  for  waiting  lists,  requiring 


instead  that  HAs  or  owners  engage  in 
outreach  efforts.  This  commenter 
requested  additional  guidance  for 
situations  in  which  the  outreach  efforts 
fail  to  produce  eligible  individuals.  This 
commenter  also  worries  that  discarding 
waiting  Usts  could  have  a  disparate 
impact  on  the  young,  the  aged,  or  the 
disabled. 

HUD  Response:  The  SRO  regulations 
(§  882.808(a)(2))  require  that  if  the 
outreach  procedures  the  HA  or  owner 
intends  to  use  are  unlikely  to  reach 
persons  of  any  particular  age,  physical 
or  mental  handicap,  race,  color,  religion, 
sex,  or  national  origin,  the  HA  or  owner 
must  establish  additional  procediu'es 
that  will  ensure  such  persons  are  made 
aware  of  the  availability  of  the  program. 
Additionally.  §  882.808(a)(1)  requires 
owners  to  notify  HAs  when  they 
conduct  the  outreach  effort,  so  that  the 
HA  may  provide  referrals  of  homeless 
individuals  (including  referrals  from 
any  waiting  list  maintained  by  the  HA). 
These  provisions  ensure  that  all 
individuals,  including  those  individuals 
listed  by  the  commenter.  are  treated 
equally  in  the  program.  Lastly, 
additional  guidance  on  the  tenant 
outreach  process  is  contained  in  the 
SRO  technical  assistance  book. 

This  final  rule  also  removes  one  last 
reference  to  the  procedures  for 
establishing  waiting  lists,  which  was 
included  in  the  contents  of  the 
Administrative  Plan  (§  882.805(b)(l)(ii)). 

Participation  of  Homeless  Individuals 

Although  the  February  14, 1996 
interim  rule  required  that  private 
nonprofit  applicants  include  at  least  one 
homeless  individual  or  formerly 
homeless  individual  in  their  decisions 
regarding  the  rehabilitation  of  the  SRO 
housing,  one  commenter  remarked  that 
the  rule  still  reflects  an 
underrepresentation  of  homeless 
individuals  in  the  decisionmaking 
process,  especially  since  HAs  are 
exempt  bom  even  this  minimal 
requirement  The  commenter  expressed 
concern  about  HAs  or  other  entities  that 
focus  on  the  interests  of  suburbia  or 
business,  rather  than  those  of  homeless 
individuals.  '    '' 

This  commenter  applauded  the 
involvement  of  homeless  individuals  in 
the  rehabilitation  efforts  and  in 
providing  services  to  the  occupants,  md 
requested  HUD  to  encourage  any  such 
employment  initiative  by  HAs, 
especially  within  the  SRO  facility. 

HUD  Response:  Section  1405  of  the 
Housing  and  Community  Development 
Act  of  1992  provides  that  each  approved 
applicant  that  is  not  art  HA  must 
provide  for  the  participation  of  not  less 
than  one  homeless  individual  or 
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formerly  homeless  individual  on  its 
board  of  directors  or  other  equivalent 
policymaking  entity  to  the  extent  that 
such  entity  considers  and  makes 
policies  and  decisions  regarding  the 
rehabilitation  of  any  SRO  housing. 
Thus,  the  statute  specifically  exempts 
HAs  from  this  requirement. 

HUD  shares  the  commenter's  view 
that  homeless  individuals  should  be 
involved  in  the  SRO  decisionmaking 
process.  Thus,  the  1996  Continuum  of 
Care  application  (which  covers 
assistance  under  the  SRO,  Shelter  Plus 
Care,  and  Supportive  Housing 
programs)  requires  that  applicants 
describe  how  they  will  involve 
homeless  participants  in  project 
decisionmaking  and  operations. 
Additionally,  the  application  requires 
that  an  applicant  describe  the 
involvement  of  homeless  and  formerly 
homeless  individuals  in  the 
development  of  a  jurisdiction's 
continuum  of  care  strategy  (see  Fiscal 
Year  1996  Continuum  of  Care  NOFA, 
published  on  March  15, 1996  (61  FR 
10866)). 

Private  Nonprofit  Organizations  as 
Eligible  Applicants 

One  commenter  applauded  the 
eligibility  of  private  nonprofit 
organizations  as  applicants  under  the 
SRO  program.  The  commenter 
explained  that  nonprofit  organizations 
may  be  better  equipped  in  some  areas  to 
serve  the  homeless  population,  because 
they  are  commimity-based  and  may 
have  stronger  neighborhood  support. 

HUD  Response:  HUD  agrees  that 
providing  for  private  nonprofit 
applicants  in  the  SRO  program 
enhances  the  critical  role  diese 
organizations  play  in  developing  a 
continuum  of  care  strategy  for  assisting 
homeless  individuals  and  in 
implementing  that  strategy. 

V.  Regulatory  Reform 

In  response  to  Executive  Order  12866 
and  President  Clinton's  memorandum  of 
March  4. 1995  to  all  Federal 
departments  and  agencies  on  the  subject 
of  regulatory  reinvention,  HUD  has 
reviewed  all  its  regulations  to  determine 
whether  certain  regulations  can  be 
eliminated,  streamlined,  or  consolidated 
with  other  regulations.  While  the 
interim  rules  described  above  were 
successful  in  eliminating  many  obsolete 
provisions,  and  in  updating  and 
significantly  streamlining  certain 
requirements,  HUD  determined  that  the 
SRO  regulations  can  be  further 
streamlined. 

This  final  rule,  in  addition  to 
adopting  the  previous  interim  rules  as 


final,  further  streamlines  and  clarifies 
the  SRO  regulations  as  follows; 

(a)  It  streamlines  the  definition  of 
"Homeless  individual"  in  §  882.802. 
This  definition  simply  repeated  the 
language  contained  in  section  103.  of  the 
McKinney  Act.  This  rule  also  revises  the 
definition  of  "Statement  of  family 
responsibility",  by  changing  the  term 
"family"  to  "individual."  Since  HUD 
can  only  serve  eligible  individuals 
under  this  program,  using  the  term 
"individual"  will  help  eliminate 
confusion. 

(b)  It  removes  the  definition  of 
"Supportive  services, "  which  largely 
consisted  of  a  listing  of  items  that  may 
be  considered  supportive  services.  HUD 
can  more  appropriately  provide  such 
guidance  in  the  SRO  technical 
assistance  book. 

(c)  It  eliminates  §  882.803(b)(5).  This 
provision  is  repetitive  of  the  definition 
of  "Single  room  occupancy  (SRO) 
housing"  in  §  882.802-ra  unit  for 
occupancy  by  one  pwrson,  which  need 
not  but  may  contain  food  preparation  or 
sanitary  facilities,  or  both. 

(d)  It  revises  and  updates  §  882.804 
regarding  other  Federal  requirements. 
Part  of  this  section  repeats  information 
already  provided  in  24  CFR  part  5.  This 
rule  will  provide  a  cross-reference  to 
part  5,  and  it  will  also  refer  to  the 
Americans  with  Disabilities  Act, 
compliance  with  which  is  required 
under  the  SRO  procram. 

(e)  It  removes  information  from 

§  882.805  regarding  the  application 
requirements  and  criteria  for  rating 
applications,  which  HUD  will  more 
appropriately  provide  in  the  annual 
NOFA. 

(f)  It  removes  the  obsolete  reference  in 
§  882.805(b)  to  the  requirement  of 
submitting  an  Equal  Opportunity 
Housing  Plan.  In  July  1995,  HUD 
merged  the  contents  of  this  plan  into  the 
Administrative  Plan,  which  is  also 
listed  in  §  882.805(b).  Therefore,  while 
HAs  must  still  submit  the  contents  of  an 
Equal  Opportunity  Housing  Plan  as  part 
of  the  Administrative  Plan,  it  is 
inaccurate  for  the  regulations  to  list  it  as 
a  separate  reouirement. 

(g)  It  consolidates  the  lengthy 
description  of  displacement  and 
relocation  requirements  in  §  882.810. 
These  requirements  are  nearly  identical 
to  those  in  §  882.406.  Since  it  is 
unnecessary  to  duplicate  these 
requirements  within  the  same  part  of 
the  Code  of  Federal  Regulations,  this 
rule  amends  §  882.406  so  that  it  also 
applies  to  the  SRO  program.  This  rule 
then  removes  the  provisions  of 

§  882.810  and  replaces  them  with  a 
reference  to  §  882.406.  In  this 
streamlining  of  §§  882.406  and  882.810. 


HUD  is  not  making  any  substantive 
changes  to  the  requirements,  but  is 
merely  eliminating  unnecessary 
provisions. 

As  part  of  HUD's  regulatory  reform 
efforts,  HUD  consolidated  some  of  the 
requirements  in  §882.102  (which 
contains  definitions  for  the  Section  8 
Certificate  and  Moderate  Rehabilitation 
programs)  and  the  provisions  in  24  CFR 
part  812  (which  contained  the  definition 
of  "Family"  and  the  restrictions  on 
assistAice  to  nondtizens)  into  24  CFR 
part  5.  Part  5  now  contains  most  of 
HUD's  general  program  requirements. 
HUD  also  consolidated  \hfi  requirements 
in  24  CFR  part  12  regarding 
accountability  in  the  provision  of  HUD 
assistance  into  24  CFR  part  4.  This  final 
rule  updates  the  references  to  all  these 
requirements  in  the  SRO  regulations. 

VI.  Other  Matters 

Environmental  Impact 

This  rule  does  not  in  itself  have  an 
environmental  impact.  This  rule  merely 
adopts  effective  interim  regulations  as 
final  and  amends  existing  regulations  by 
streamlining  provisions;  it  does  not  alter 
the  environmental  effect  of  the 
regulations  being  amended.  At  the  time 
of  development  of  regulations  in  part 
882,  subpart  H,  and  for  each  of  the  three 
interim  rules  discussed  above,  Findings 
of  No  Significant  Impact  with  respect  to 
the  environment  were  made  in 
accordance  with  HUD  regulations  in  24 
CFR  part  50  and  section  102(2)(C)  of  the 
National  Environmental  PoHcy  Act  of 
1969  (42  U.S.C  4332).  The  findings 
remain  applicable  to  this  rule,  and  are 
available  for  public  inspection  between 
7:30  a.m.  and  5:30  p.m.  weekdays  in  the 
Office  of  the  Rules  Docket  Qerk,  Office 
of  General  Coimsel,  Room  10276, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC. 

Executive  Order  12606,  The  Family 

The  General  Counsel,  as  the 
designated  official  under  Executive 
Oder  12606,  The  Family,  bas 
determined  that  this  rule  does  not  have 
potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being.  This  rule  merely 
adopts  effective  interim  regulations  as 
final  and  eliminates  unnecessary 
provisions,  and  does  not  change  the 
substance  of  the  program's  regulations. 
Therefore,  this  rule  is  not  subject  to 
review  imder  the  order. 

Executive  Order  12612.  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
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detennined  that  the  policies  in  this  rule 
will  not  have  siibstantial  direct  effects 
on  States  or  thetr  political  subdivisicms, 
or  the  relationship  between  the  Federal 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  This  rule  is 
limited  to  adopting  effective  interim 
regulations  as  flbal  and  ehminating 
unnecessary  {provisions.  Therefore,  the 
rule  is  not  subjact  to  review  under  the 
order.  | 

Regulatory  Flmtibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flejdbility  Act  (5  U.S.C. 
605(b)).  has  reviewed  this  rule  before 
publication  and  by  approving  it  certifies 
that  it  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Specifically, 
the  rule  is  limitfid  to  adopting  effective 
interim  regulations  as  final  and 
eliminating  unnecessary  provisions. 

ListofSabieGts 

24  CFR  Part  5«> 

Homeless.  Rent  subsidies,  Reporting 
and  recordkeeping  requirements. 
Supportive  housing  programs — housing 
and  community  development. 
Supportive  services. 

24  CFR  Part  88g 

Oant  programs — housing  and 
community  development.  Homeless, 
Lead  poisoning,  Manufactured  homes, 
Rent  subsidies,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  for  the  reasons  stated  in 
the  preamble,  the  interim  rule  amending 
24  CFR  part  88^,  which  was  published 
at  58  FR  13828  on  March  15, 1993:  the 
interim  rule  amending  24  CFR  parts  582 
and  882.  which  was  published  at  59  FR 
24252  on  May  10, 1994;  and  the  interim 
rule  amending  24  CFR  part  882,  which 
was  published  at  61  FR  5850  on 
February  14, 1096;  are  adopted  as  final 
rules,  with  the  following  changes: 

PART  882-SeCTION  8  CERTIFICATE 
AND  MODERATE  REHABIUTATION 
PROGRAMS 

1.  The  authority  citation  for  24  CFR 
'  part  882  continues  to  read  as  follows: 

Authority:  42  tJ.S.C.  1437f  and  3535(d). 

2.  Section  892.406  is  revised  to  read 
as  follows: 

1882.406    Dtaplacamant,  relocation,  and 


(a)  h4Jnimizitig  displacement.  (1) 
Consistent  with  the  other  goals  and 
objectives  of  this  part,  owners  must 
assure  that  they  have  taken'all 


reasonable  steps  to  minimize  the 
displacement  of  persons  (hoiiseholds, 
businesses,  nonprofit  organizations,  and 
Earms)  as  a  result  of  a  project  assisted 
under  this  part.  To  the  extent  feasible, 
residential  tenants  must  be  provided  a 
reasonable  opportunity  to  lease  and 
occupy  a  suitable,  decent,  safe,  sanitary, 
and  affordable  dwelling  unit  in  the 
project  upon  its  completion. 

(2)  Whenever  a  bimding/complex  is 
rehabilitated,  and  some  but  not  all  of  the 
rehabilitated  units  will  be  assisted  upon 
completion  of  the  rehabilitation,  the 
relocation  requirements  described  in 
this  section  apply  to  the  occupants  of 
each  rehabilitated  unit,  whether  or  not 
Section  8  assistance  will  be  provided  for 
the  unit. 

(b)  Temporary  relocation.  The 
following  policies  cover  residential 
tenants  who  will  not  be  required  to 
move  permanently  but  who  must 
relocate  temporarily  for  the  project. 
Such  tenants  must  be  provided: 

(1)  Reimbursement  for  all  reasonable 
out-of-pocket  expenses  incurred  in 
connection  with  the  temporary 
relocation: 

(2)  Appropriate  advisory  services, 
including  reasonable  advance  written 
notice  of: 

(i)  The  date  and  approximate  duration 
of  the  temporary  relocation; 

(ii)  The  location  of  the  suitable, 
decent,  safe,  and  sanitary  dwelling  to  be 
made  available  for  the  temporary 
period; 

(iii)  The  terms  and  conditions  under 
which  the  tenant  may  lease  and  occupy 
a  suitable,  decent,  safe,  and  sanitary 
dwelling  in  the  project  upon 
completion;  and 

(iv)  The  assistance  required  under 
paragraph  (b)(1)  of  this  section. 

(c)  Relocation  assistance  for  displaced 
persons.  A  "displaced  person"  (defined 
in  paragraph  (g)  of  this  section)  must  be 
provided  relocation  assistance  at  the 
levels  described  in,  and  in  accordance 
with  the  requirements  of,  the  Uniform 
Relocation  Assistance  and  Reel  Property 
Acquisition  Policies  Act  of  1970,  as 
ameiided  (URA)  (42  U.S.C.  4601-4655) 
and  implementing  regulations  in  49  CFR 
part  24.  A  displaced  person  must  be 
advised  of  his  or  her  rights  imder  the 
Fair  Housing  Act  (42  U.S.C.  3601-19) 
and,  if  the  comparable  replacement 
dwelling  used  to  establish  the  amoimt  of 
the  replacement  housing  payment  to  be 
provided  to  a  minority  is  located  in  an 
area  of  minority  concentration,  such 
person  also  must  be  given,  if  possible, 
referrals  to  comparable  and  suitable, 
decent,  safe,  and  sanitary  replacement 
dwellings  not  located  in  such  areas. 

(d)  Real  property  acquisition 
requiranents.  The  acquisition  of  real 


property  for  a  project  is  subject  to  the 
URA  and  the  requirements  described  in 
49  CFR  part  24.  subpart  B. 

(e)  Appeals.  A  person  who  disagrees 
with  the  HA's  determination  concerning 
whether  the  person  qualifies  as  a 
displaced  person,  or  the  amount  of 
relocation  assistance  for  which  the 
person  is  eligible,  may  file  a  written 
appeal  of  that  detenninatim  with  the 
HA.  A  person  who  is  dissatisfied  with 
the  HA's  determination  on  his  or  her 
appeal  may  submit  a  written  request  for 
review  of  that  determination  to  the  HUD 
field  office. 

(0  Responsibility  of  HA.  (1)  The  HA 
must  certify  (i.e.,  provide  assurance  of 
compliance  as  required  by  49  CFR  part 
24)  that  it  will  comply  with  the  URA, 
the  regulations  in  49  CFR  part  24,  and 
the  requirements  of  this  section,  and 
must  ensure  such  compliance 
notwithstanding  any  third  party's 
contractual  obligation  to  the  HA  to 
comply  with  these  provisions. 

(2)  Ine  cost  of  required  relocation 
assistance  is  an  eligible  project  cost  in 
the  same  manner  and  to  the  same  extent 
as  other  project  costs.  Such  costs  may  be 
paid  for  with  local  public  funds  or 
funds  available  from  other  sources.  The 
cost  of  HA  advisory  services  for 
temporary  relocation  of  tenants  to  be 
assisted  imder  the  program  also  may  be 
paid  from  preliminary  administrative  <■ 
funds. 

(3)  The  HA  must  maintain  records  in 
sufficient  detail  to  demcmstrate 
compliance  with  the  provisions  of  this 
section.  The  HA  must  maintain  data  on 
the  racial,  ethnic,  gender,  and  disability 
status  of  displaced  persons. 

(g)  Definition  of  displaced  person.  (1) 
For  purposes  of  this  section,  the  term 
displaced  person  means  a  person 
(household,  business,  nonprofit 
organization,  or  farm)  that  moves  fiom 
re^  property,  or  moves  personal 
property  from  real  property, 
permanently,  as  a  direct  result  of 
acquisition,  rehabilitation,  or 
demolition  for  a  project  assisted  under 
this  part.  The  term  displaced  person 
includes,  but  may  not  be  limited  to: 

(i)  A  person  who  moves  permanently 
firom  the  real  property  after  receiving 
notice  requiring  such  move,  if  the  move 
occurs  on  or  after  the  date  the  owner 
submits  to  the  HA  the  owner  proposal 
that  is  later  approved; 

(ii)  A  person,  including  a  person  who 
moves  from  the  property  before  the  date 
the  owner  submits  the  proposal  to  the 
HA.  if  the  HA  or  HUD  determines  that 
the  displacement  resulted  directly  from 
acquisition,  rehabilitation,  or 
demolition  for  the  assisted  proiect;  or 

(iii)  A  tenant-occupant  of  a  dwelling 
unit  who  moves  from  thebuilding/complex 
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permanently  after  the  execution  of  the 
Agreement  between  the  owner  and  the 
HA  (or,  for  projects  assisted  under 
subpart  H  of  this  part,  after  the 
"initiation  of  negotiations"  (see 
paragraph  (h)  of  this  section)),  if  the 
move  occurs  before  the  tenant  is 
provided  a  written  notice  offering  him 
or  her  the  opportunity  to  lease  and 
occupy  a  suitable,  decent,  safe,  and 
sanitaiy  dwelling  in  the  same  building/ 
complex,  under  reasonable  terms  and 
conditions,  upon  its  completion.  Such 
reasonable  terms  and  conditions  must 
include  a  monthly  rent  and  estimated 
average  monthly  utility  costs  that  do  not 
exceed  the  greater  of: 

(A)  The  tenant's  monthly  rent  before 
the  execution  of  the  agreement  and 
estimated  average  monthly  utiUty  costs; 
or 

(B)  Thirty  percent  of  gross  household 
income. 

(C)  For  projects  assisted  under  subpart 
H  of  this  part,  the  amount  cannot  exceed 
the  greater  of  the  tenant's  monthly  rent 
before  the  "initiation  of  negotiations" 
and  estimated  average  monthly  utility 
costs;  or  (if  the  tenant  is  low-income) 
the  total  tenant  pajonent,  as  determined 
under  24  CFR  813.107,  or  (if  the  tenant 
is  not  low-income)  30  percent  of  gross 
household  income;  or 

(iv)  A  tenant-occupant  of  a  dwelling, 
who  is  required  to  relocate  temporarily, 
but  does  not  return  to  the  building/ 
complex,  if  either: 

(A)  The  tenant  is  not  offered  payment 
for  all  reasonable  out-of-pocket 
expenses  incurred  in  connection  with 
the  temporary  relocation;  or 

(B)  Other  conditions  of  the  temporary 
relocation  are  not  reasonable;  or 

(v)  A  tenant-occupant  of  a  dwelling 
who  moves  from  the  building/complex 
permanently  after  he  or  she  has  been 
required  to  move  to  another  dwelling 
unit  in  the  building/complex,  if  either: 

(A)  The  tenant  is  not  offered 
reimbursement  for  all  reasonable  out-of- 
pocket  expenses  incurred  in  connection 
with  the  move:  or 

(B)  Other  conditions  of  the  move  are 
not  reasonable. 

(2)  Notwithstanding  the  provisions  of 
paragraph  (g)(1)  of  this  section,  a  person 
does  not  qualify  as  a  displaced  person 
(and  is  not  eligible  for  relocation 
assistance  under  the  URA  or  this 
section),  if: 

(i)  The  person  has  been  evicted  for 
serious  or  repeated  violation  of  the 
terms  and  conditions  of  the  lease  or 
occupancy  agreement,  violation  of 
applicable  Federal.  State,  or  local  law, 
or  other  good  cause,  and  the  HA 
determines  that  the  eviction  was  not 
undertaken  for  the  purpose  of  evading 


the  obligation  to  provide  relocation 
assistance; 

(ii)  The  person  moved  into  the 
property  after  the  submission  of  the 
preliminary  proposal  (or  application,  if 
there  is  no  preliminary  propK)sal).  and 
before  signing  a  lease  and  commencing 
occupancy,  received  written  notice  of 
the  project  and  its  possible  impact  on 
the  person  (e.g.,  the  person  may  be  ^ 
displaced,  temporarily  relocated,  or 
suffer  a  rent  increase)  and  the  fact  that 
the  person  would  not  qualify  as  a 
displaced  person  (or  for  any  assistance 
provided  under  this  section)  as  a  result 
of  the  project; 

(iii)  The  person  is  ineligible  under  49 
CFR  24.2(g)(2);  or 

(iv)  HUD  determines  that  the  person 
was  not  displaced  as  a  direct  result  of 
acquisition,  rehabilitation,  or 
demolition  for  the  project. 

(3)  The  HA  may  request,  at  any  time, 
HUD's  determination  of  whether  a 
displacement  is  or  would  be  covered  by 
this  section. 

(h)  Definition  of  initiation  of 
negotiations.  For  purposes  of 
determining  the  formula  for  computing 
the  replacement  housing  assistance  to 
be  provided  to  a  residential  tenant 
displaced  as  a  direct  result  of  private- 
owner  rehabilitation  or  demolition  of 
the  real  property,  the  term  initiation  of 
negotiations  means  the  execution  of  the 
Agreement  between  the  owner  and  the 
HA. 

(Approved  by  Office  of  Management  and 
Budget  under  OMB  control  number  2506- 
0121). 

3.  Subpart  H  is  revised  to  read  as 
follows: 

Subpart  H— Section  8  Moderate 
Rettabilltation  Single  Room  Occupancy 
Program  for  Honteless  Individuals 

Cat 

882.801  Piupose. 

882.802  Definitions. 

882.803  Project  eligibility  and  other 
requirements. 

882.804  Other  Federal  requiremenU. 

882.805  HA  application  process.  AOC 
execution,  and  pre-rehabiiitation 
activities. 

882.806  Agreement  to  enter  into  housing 
assistance-payments. 

882.807  Housing  assistance  payments 
contract 

882.808  -Management 

882.809  Waivers. 

882.810  Displacement,  relocation,  and 
acquisition. 

Subpart  H— Section  8  Moderate 
Rehabilitation  Single  Room  Occupancy 
Program  for  Homeless  Individuals 

§882.801    Purpose. 

The  purpose  of  the  Section  8 
Moderate  Rehabilitation  Program  for 


Single  Room  Occupancy  (SRO) 
Dwellings  for  Homeless  Individuals  is  to 
provide  rental  assistance  for  homeless 
individuals  in  rehabilitated  SRO 
housing.  The  Section  8  assistance  is  in 
the  form  of  rental  assistance  payments. 
These  payments  equal  the  rent  for  the 
unit,  including  utilities,  minus  the 
portion  of  the  rent  payable  by  the  t«iant 
under  the  U.S.  Housing  Act  of  1937  (42 
U.S.C.  1437  et  seq.). 

$882,802    Definitions. 

In  addition  to  the  definitions  set  forth 
in  24  CFR  part  5  and  §  882.102  (except 
for  the  definition  of  "Single  Room 
Occupancy  (SRO)  Housing"  therein)  the 
following  will  apply: 

Agreement  to  enter  into  housing 
assistance  payments  contract 
(Agreement).  A  written  agreement 
between  the  owner  and  the  HA  that, 
upon  satisfactory  completion  of  the 
rehabilitation  in  accordance  with 
requirements  specified  in  the 
Agreement,  the  HA  will  enter  into  a 
housing  assistance  payihents  contract 
with  the  owner. 

Applicant.  A  public  housing  agency 
or  Indian  housing  authority  (collectively 
referred  to  as  HAs),  or  a  private 
nonprofit  organization  that  applies  for 
assistance  under  this  program.  HUD  will 
require  private  nonprofit  applicants  to 
subcontract  with  public  housing 
agencies  to  administer  their  rental 
assistance. 

Eligible  individual  (individual).  An 
individual  who,  taking  into  account  the 
supportive  services  available  to  the 
individual,  is  capable  of  independent 
living  and  is  authorized  for  admission  to 
assisted  housing  under  subparts  D  and 
E  of  24  CFR  part  5,  and  24  CFR  part  813. 

Homeless  individual.  An  individual 
as  described  in  section  103  of  the 
McKinney  Act  (42  U.S.C.  11302). 
McKinney  Act.  The  Stewart  B. 
McKinney  Homeless  Assistance  Act  (42 
U.S.C  11301  et  seq.). 

Moderate  rehabilitation. 
Rehabilitation  involving  a  minimum 
expenditure  of  $3,000  for  a  unit, 
including  its  prorated  share  of  work  to 
be  accomplished  on  common  areas  or 
systems,  to  upgrade  to  decent,  safe,  and 
sanitary  condition  to  comply  with  the 
Housing  QuaUty  Standards  or  other 
standards  approved  by  HUD.  from  a 
condition  below  those  standards 
(improvements  being  of  a  modest  nature 
and  other  than  routine  maintenance). 
Private  nonprofit  organization.  An 
organization,  no  part  of  the  net  earnings 
of  which  inures  to  the  benefit  of  any 
member,  founder,  contributor,  or 
individual.  The  organization  must: 
(1)  Have  a  voluntary  board; 
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(2)  Have  a  futctioning  accounting 
system  that  is  c|>erated  in  accordance 
with  generally  tccepted  accounting 
principles,  or  dpsignate  an  entity  that 
will  maintain  a;  functioning  accounting 
system  for  the  Organization  in 
accordance  with  generally  accepted 
accounting  principles;  and 

(3)  Practice  ix)ndiscrimination  in  the 
provision  of  as$istance. 

Single  room  occupancy  (SRO) 
housing.  A  unit  for  occupancy  by  one 
person,  which  need  not  but  may  contain 
food  preparatioti,  sanitary  facilities,  or 

both.  J 

Statement  of  individual  responsibility. 
An  agreement,  in  the  form  prescribed  by 
HUD,  between  the  HA  and  an 
individual  to  be  assisted  under  the 
program,  stating  the  obligations  and 
responsibilities  of  the  two  parties. 

§  882.803    Proiact  eligibUity  and  ottwr 
rsquirwnents. 

(a)  Eligible  and  ineligible  properties. 
(1)  Except  as  otherwise  provided  in 
paragraph  (a)  of  this  section,  housing 
suitable  for  moderate  rehabilitation  is 
eligible  for  inclusion  under  this 
program.  Existing  structures  of  various 
types  may  be  appropriate  for  this 
program,  including  single  family  houses 
and  multifamity  structures. 

(2)  Housing  fe  not  eligible  for 
assistance  under  this  program  if  it  is 
receiving  Federal  funding  for  rental 
assistance  or  operating  costs  under  other 
HUDprogramai 

(3)  Nursing  homes  and  related 
facilities  such  as  intermediate  care  or 
board  and  care  homes;  units  within  the 
grounds  of  penal,  reformatory,  medical, 
mental,  and  similar  public  or  private 
institutions;  and  facilities  providing 
continual  psychiatric,  medical,  or 
nursing  servic^  are  not  eligible  for 
assistance  under  this  program. 

(4)  No  Section  8  assistance  may  be 
provided  with  respect  to  any  unit 
occupied  by  an  owner. 

(5)  Housing  located  in  the  Coastal 
Barrier  Resources  System  designated 
under  the  Coastal  Barriers  Resources 
Act  is  not  eligd)le.         • 

(6)  Single-se0c  facilities  are  allowable 
under  this  program,  provided  that  the 
HA  determine*  that  because  of  the 
physical  limitations  or  configuration  of 
the  facility,  coiisiderations  of  personal 
privacy  require  that  the  facility  (or  parts 
of  the  facility)  be  available  only  to 
members  of  a  single  sex. 

(b)  Housing  \quality  standards.  Section 
882.404  (including  its  incorporation  by 
reference  of  §  882.109)  applies  to  this 
program,  except  as  follows: 

(1)  The  houling  quahty  standards  in 
§§  882.109(i)  and  882.404(c)  concerning 
lead-based  paint  do  not  apply  to  this 


program,  since  these  SRO  units  will  not 
house  children. 

(2)  In  addition  to  the  performance 
requirements  contained  in  §882.109(p) 
concerning  SRO  units,  a  sprinkler 
system  that  protects  all  major  spaces, 
hard  wired  smoke  detectors,  and  such 
other  fire  and  safety  improvements  as 
State  or  local  law  may  require  must  be 
installed  in  each  building.  The  term 
"major  spaces"  means  hallways,  large 
common  areas,  and  other  areas  specified 
in  local  fire,  building,  or  safety  codes. 

(3)  Section  882.109(q),  concerning 
shared  housing,  does  not  apply  to  this 
program. 

(4)  Section  882.404(b),  concerning  site 
and  neighborhood  standards,  does  not 
apply  to  this  program,  except  that 

§  882.404(b)  (1)  and  (2)  appUes.  In 
addition,  the  site  must  be  accessible  to 
social,  recreational,  educational, 
commercial,  and  health  facilities,  and 
other  appropriate  municipal  facilities 
and  services. 

(c)  Financing.  Section  882.405  applies 
to  this  program. 

(d)  Relocation.  Section  882.406 
applies  to  a  project  assisted  under  this 
program. 

(e)  HA-owned  housing.  (1)  A  unit  that 
is  owned  by  the  HA  that  administers  the 
assistance  under  the  ACC  (including  a 
unit  owned  by  an  entity  substantially 
controlled  by  the  HA)  may  only  be 
assisted  if: 

(i)  The  unit  is  not  ineligible  under 
§  882.803(a);  and 

(ii)  HUD  approves  the  base  and 
contract  rent  calculations  prior  to 
execution  of  the  Agreement  and  prior  to 
execution  of  the  HAP  contract. 

(2)  The  HA  as  owner  is  subject  to  the 
same  program  requirements  that  apply 
to  other  owners  in  the  program. 

$882,804    Other  Federal  requirement*. 

(a)  Participation  in  this  program 
requires  compliance  with  the  Federal 
requirements  set  forth  in  24  CFR  5.105, 
and  with  the  Americans  with 
Disabilities  Act  (42  U.S.C  12101  et 
sea.). 

(b)  For  agreements  covering  nine  or 
more  assisted  units,  the  following 
requirements  for  labor  standards  apply: 

(1)  Not  less  than  the  wages  prevailing 
in  the  locality,  as  determined  by  the 
Secretary  of  Labor  imder  the  Davis- 
Bacon  Act  (40  U.S.C.  276a  through 
276a-5),  must  be  paid  to  all  laborers  and 
mechanics  employed  in  the 
development  of  the  project,  other  than 
volunteers  under  the  conditions  set  out 
in  24  CFR  part  70; 

(2)  The  employment  of  laborers  and 
mechanics  is  subject  to  the  provisions  of 
the  Contract  Work  Hoius  and  Safety 
Standards  Act  (40  U.S.C.  327-333);  and 


(3)  HAs,  owners,  contractors,  and 
subcontractors  must  comply  with  all 
related  rules,  regulations,  and 
requirements. 

(c)  The  environmental  review 
requirements  of  24  CFR  part  58, 
implementing  the  National 
Environmental  PoUcy  Act  and  related 
environmental  laws  and  authorities, 
apply  to  this  program. 

$862,805    HA  application  process,  ACC 
execution,  and  pre-rehaMHtatlon  activities. 

(a)  Review.  When  funds  are  made 
available  for  assistance,  HUD  will 
publish  a  notice  of  funding  availability 
(NOFA)  in  the  Federal  Register  in 
accordance  with  the  requirements  of  24 
CFR  part  4.  HUD  will  review  and  screen 
applications  in  accordance  with  the 
guidelines,  rating  criteria,  and 
procedures  published  in  the  NOFA.  -> 

(b)  ACC  Execution .  (1 )  Before 
execution  of  the  annual  contributions 
contract  (ACC),  the  HA  must  submit  to 
the  appropriate  HUD  field  office  the 
following: 

(i)  Estimates  of  Required  Annual 
Contributions,  Forms  HUD-52672  and 
HUD-52673: 

(ii)  Administrative  Plan,  which 
should  include: 

(A)  Procedures  for  tenant  outreach; 

(B)  A  policy  governing  temporary 
relocation;  and 

(C)  A  mechanism  to  monitor  the 
provision  of  supportive  services. 

(iii)  Proposed  Schedule  of  Allowances 
for  Tenant-Furnished  Utilities  and 
Other  Services,  Form  HUD-52667,  with 
a  justification  of  the  amounts  proposed; 

(iv)  If  applicable,  proposed  variations 
to  the  acceptability  criteria  of  the 
Housing  Quality  Standards  (see 
§  882.803(b));  and 

(v)  The  fire  and  building  code 
applicable  to  each  structure. 

(2)  After  HUD  has  approved  the  HA's 
application,  the  review  and  comment 
requirements  of  24  CFR  part  791  have 
been  complied  with,  and  the  HA  has 
submitted  (and  HUD  has  approved)  the 
items  required  by  paragraph  (b)(1)  of 
this  section,  HUD  and  the  HA  must 
execute  the  ACC  in  the  form  prescribed 
by  HUD.  The  initial  term  of  the  ACC 
must  be  11  years.  This  term  allows  one 
year  to  rehabilitate  the  units  and  place 
them  imder  a  10-year  HAP  contract.  The 
ACC  must  give  HUD  the  option  to  renew 
the  ACC  for  an  additional  10  years. 

(3)  Section  882.403(a)  (Maximum 
Total  ACC  Commitments)  applies  to  this 
program. 

(4)  Section  882.403(b)  (Project 
account)  applies  to  this  program. 

(c)  Project  development.  Before 
execution  of  the  Agreement,  the  HA 
must: 
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(l)(i)  Inspect  the  structure  to 
determine  the  specific  work  items  that 
need  to  be  accomplished  to  bring  the 
units  to  be  assisted  up  to  the  Housing 
Quality  Standards  (see  §  882.803(b))  or 
other  standards  approved  by  HUD; 

(ii)  Conduct  a  feasibility  analysis,  and 
determine  whether  cost-effective  energy 
conserving  improvements  can  be  added; 

(iii)  Ensure  that  the  owner  prepares 
the  work  write-ups  and  cost  estimates 
required  by  §  882.504(f);  and 

(iv)  E)etermine  initial  base  rents  and 
contract  rents; 

(2)  Assure  that  the  owner  has  selected 
a  contractor  in  accordance  with 

§  882.504(g); 

(3)  After  the  financing  and  a 
contractor  are  obtained,  determine 
whether  the  costs  can  be  covered  by 
initial  contract  rents,  computed  in 
accordance  with  paragraph  (d)  of  this 
section;  and,  if  a  structure  contains 
more  than  50  units  to  be  assisted, 
submit  the  base  rent  and  contract  rent 
calculations  to  the  appropriate  HUD 
field  office  for  review  and  approval  in 
sufBcient  time  for  execution  of  the 
Agreement  in  a  timely  manner; 

(4)  Obtain  firm  commitments  to 
provide  necessary  supportive  services; 

(5)  Obtain  firm  commitments  for  other 
resources  to  be  provided; 

(6)  Determine  that  the  $3,000 
minimum  amount  of  work  requirement 
and  other  requirements  in 

§  882.504(c)(2)  and  (3)  are  met; 

(7)  Determine  eligibility  of  current 
tenants,  and  select  the  units  to  be 
assisted,  in  accordance  with 

§  882.504(e); 

(8)  Comply  with  the  financing 
requirements  in  §882.504(1); 

(9)  Assure  compliance  with  all  other 
applicable  requirements  of  this  subpart; 
and 

(10)  In  the  event  that  the  HA 
determines  that  any  structine  proposed 
in  its  application  is  infeasible,  or  the  HA 
proposes  to  select  a  different  structiu^ 
for  any  other  reason,  the  HA  must 
submit  information  for  the  proposed 
alternative  structure  to  HUD  for  review 
and  approval.  HUD  will  rate  the 
proposed  structure  in  accordance  with 
procedures  in  the  applicable  notice  of 
funding  availability.  The  HA  may  not 
proceed  with  processing  for  the 
proposed  structure  or  execute  an 
Agreement  until  HUD  notifies  the  HA 
that  HUD  has  approved  the  proposed 
alternative  structure  and  that  all 
requirements  have  been  met. 

(d)  Initial  contract  rents.  Section 
882.408  (Initial  contract  rents), 
including  the  establishment  of  fair 
market  rents  for  SRO  units  at  75  percent 
of  the  0-bedroom  Moderate 


Rehabilitation  Fair  Market  Rent,  applies 
to  this  program,  except  as  follows: 

(l)(i)  In  determining  the  monthly  cost 
of  a  rehabilitation  loan,  in  accordance 
with  §  882.408(c)(2),  a  loan  term  of  a 
least  10  years  (instead  of  15  years)  may 
be  used.  The  exception  in 
§  882.408(c){2)(iii)  for  using  the  actual 
loan  term  if  the  total  amount  of  the 
rehabilitation  is  less  than  $15,000 
continues^o  apply.  In  addition,  the  cost 
of  the  rehabilitation  that  may  be 
included  for  the  purpose  of  calculating 
the  amount  of  the  initial  contract  rent 
for  any  unit  must  not  exceed  the  lower 
of: 

(A)  The  pro)ected  cost  of 
rehabilitation;  or 

(B)  The  per  unit  cost  limitation  that  is 
established  by  Federal  Register  notice, 
plus  the  cost  of  the  fire  and  safety 
improvements  required  by 

§  882.803(b)(2).  HUD  may,  however, 
increase  the  limitation  in  paragraph 
(d)(l)(i)(B)  of  this  section  by  an  amount 
HUD  determines  is  reasonable  and 
necessary  to  accommodate  special  local 
conditions,  including  high  construction 
costs  or  stringent  fire  or  building  codes. 
HUD  will  publish  future  cost  limitation 
changes  in  the  Federal  Register  in  the 
Notice  of  Fimding  Availability  issued 
each  year. 

(ii)  If  the  Federal  Housing 
Administration  (FHA)  believes  that  high 
construction  costs  warrant  an  increase 
in  the  per  unit  cost  limitation  in 
paragraph  (d)(l)(i)(B)  of  this  section,  the 
HA  must  demonstrate  to  HUD's 
satisfaction  that  a  higher  average  per 
unit  amount  is  necessary  to  conduct  this 
program,  and  that  every  appropriate 
step  has  been  taken  to  contain  the 
amount  of  the  rehabilitation  within  the 
published  per  unit  cost  limitation 
established  at  that  time,  plus  the  cost  of 
the  required  fire  and  safety 
improvements.  These  higher  amounts 
will  be  determined  as  follows: 

(A)  HUD  may  approve  a  higher  per 
unit  amount  up  to,  but  not  to  exceed,  an 
amount  computed  by  multiplying  the 
HUD-approved  High  Cost  Percentage  for 
Base  Cities  (used  for  computing  FHA 
high  cost  area  adjustments)  for  the  area, 
by  the  current  published  cost  limitation 
plus  the  cost  of  the  required  fire  and 
safety  improvements. 

(B)  HUD  may,  on  a  structure-by- 
structure  basis,  increase  the  level 
approved  in  paragraph  (d)(l){i)  of  this 
section  to  up  to  an  amount  computed  by 
multiplying  2.4  by  the  current 
published  cost  limitation  plus  the  cost 
of  the  required  fire  and  safety 
improvements. 

(2)  In  approving  changes  to  initial 
contract  rents  during  rehabilitation  in 
accordance  with  §  882.408(d),  the 


revised  initial  contract  rents  may  not 
reflect  an  average  per  unit  rehabilitation 
cost  that  exceeds  the  limitation 
specified  in  paragraph  (d)(1)  of  this 
section. 

(3)  If  the  structure  contains  four  or 
fewer  SRO  units,  the  Fair  Maiiet  Rent 
for  that  size  structure  (the  Fair  Market 
Rent  for  a  1-,  2-,  3-,  or  4-bedrooro  imit, 
as  apphcable)  must  be  used  to 
determine  the  Fair  Market  Rent 
limitation  instead  of  using  the  separate 
Fair  Market  Rent  for  each  SRO  unit.  To 
determine  the  Fair  Market  Rent 
limitation  for  each  SRO  unit,  the  Fair 
Market  Rent  for  the  structure  must  be 
apportioned  equally  to  each  SRO  unit. 

(4)  Contract  rents  must  not  include 
the  costs  of  providing  supportive 
services,  transportation,  furniture,  or 
other  nonhousing  costs,  as  determined 
by  HUD.  SRO  program  assistance  may 
be  used  for  efficiency  units  selected  for 
rehabilitation  under  this  program,  but 
the  gross  rent  (contract  rent  plus  any 
Utility  Allowance)  for  these  units  will 
be  no  higher  than  for  SRO  units  (i.e.,  75 
percent  of  the  0-bedroom  Moderate 
Rehabilitation  Fair  Market  Rent). 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2506-0131) 

§  882.806    Agrewnent  to  entar  into  houatng 
assistance  payments. 

(a)  Rehabilitation  period.  (1) 
Agreement.  Before  the  owner  begins  any 
rehabilitation,  the  HA  must  enter  into 
an  Agreement  with  the  owner  in  the 
form  prescribed  by  HUD. 

(2)  Timely  performance  of  work. 
Section  882.506(a)  applies  to  this 
program.  In  addition,  the  Agreement 
must  provide  that  the  work  must  be 
completed  and  the  contract  executed 
within  12  months  of  execution  of  the 
ACC.  HUD  may  reduce  the  number  of 
units  or  the  amount  of  the  annual 
contribution  commitment  if.  in  HUD's 
determination,  the  HA  fails  to 
demonstrate  a  good  faith  effort  to  adhere 
to  this  schedule  or  if  other  reasons 
justify  reducing  the  number  of  units.  - 

(3)  Inspections.  Section  882.506(b) 
applies  to  this  program. 

(4)  Changes.  Section  882.506(c)(1) 
applies  to  this  program.  Contract  rents 
may  not  be  increased  except  in 
accordance  with  §§  882.408(d)  and 
882.805(d)(2). 

(b)  Completion  of  rehabilitation.  (1) 
Notification  of  completion.  Section 
882.507(a)  applies  to  this  program. 

(2)  Evidence  of  completion.  Section 
882.507(b)  applies  to  this  program, 
except  that  §  882.507(b)(2)(iv). 
concerning  lead-based  paint 
requirements,  does  not  apply. 

(3)  Actual  cost  and  rehabilitation  loan 
certifications.  Section  882.507(c)  applies 
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to  this  program,  except  that  contract  • 
rents  must  be  established  in  accordance 
with  §  882.805(d). 

(4)  Review  and  inspections.  Section 
882.507(d)  apples  to  this  program. 

(5)  Acceptance.  Section  882.507(e) 
applies  to  this  program. 

(Approved  by  th«  Office  of  Management  and 
Budget  under  coi|trol  number  2502-0367) 

$882,807    Housing  assistanc*  payment* 
contract 

(a)  Time  ofe^fecution  of  contract 
Section  882.50t(a)  applies  to  this 
proovm. 

(b)  Term  of  contract.  The  contract  for 
any  unit  rehabilitated  in  accordance 
with  this  progrim  must  be  for  a  term  of 
10  years.  The  contract  must  give  the  HA 
the  option  to  r*iew  the  contract  for  an 
additional  10  years. 

(c)  Changes  in  contract  rents  from 
agreement  Th^  contract  rents  may  be 
higher  or  lowef  than  those  specified  in 
the  Agreement,  in  accordance  with 

§  882.805(d). 

(d)  Unleased  units.  Section  882.508(c) 
applies  to  this  program. 

(e)  Contract  tents  at  end  of 
rehabilitation  h>an  term.  For  a  contract 
in  which  the  ii|itial  contract  rent  was 
based  upon  a  loan  term  shorter  than  10 
years,  the  conttact  must  provide  for 
reduction  of  the  contract  rent  effective 
with  the  rent  for  the  month  following    ■ 
the  end  of  the  term  of  the  rehabilitation 
loan.  The  amount  of  the  reduction  will 
be  the  monthly  cost  of  amortization  of 
the  rehabilitation  loan.  This  reduction 
should  result  in  a  new  contract  rent 
equal  to  the  ba^w  rent  plus  all 
subsequent  adjustments. 

(Approved  by  thp  Office  of  Management  and 
Budget  under  otitrol  number  2502-0387) 

$882,808    Manfgamant 

(a)  Outreach  to  homeless  individuals 
and  appropriate  organizations.  (1)  The 
HA  or  the  owner  must  undertake 
outreach  efforts  to  homeless  individuals 
so  that  they  m«y  be  brought  into  the 
program.  The  outreach  effort  should 
include  notification  to  emergency 
shelter  provide  and  other 
organizations  that  could  provide 
referrals  of  homeless  individuals.  If  the 
owner  conduct^  the  outreach  effort,  the 
owner  must  notify  the  HA  so  that  it  may 
provide  referrtls  of  homeless 
individuals. 

(2)  Additior^al  outreach  concerns.  If 
the  procedure^  that  the  HA  or  owner 
intends  to  usefto  publicize  the 
availabihty  of  this  program  are  unUkely 
to  reach  persons  of  any  particular  race, 
color,  religion,  sex,  age,  national  origin, 
or  mental  or  {^ysical  disability  who 
may  qualify  for  admission  to  the 
program,  the  HA  or  owner  must 


estabUsh  additional  procedures  that  will 
ensure  that  such  persons  are  made 
aware  of  the  availability  of  the  program. 
The  HA  or  owner  must  also  adopt  and 
implement  procedures  to  ensure  that 
interested  persons  can  obtain 
information  concerning  the  existence 
and  location  of  services  and  facilities 
that  are  accessible  to  persons  with 
disabihties. 

(3)  First  priority  for  homeless 
individuals.  Homeless  individuals  must 
have  the  first  priority  for  occupancy  of 
housing  rehabilitated  under  this 
program, 

(b)  Individual  participation.  (1)  Initial 
determination  of  individual  eligibility. 
Section  882.514(a)  applies  to  this 
program. 

(2)  Owner  selection  of  individuals. 
The  owner  mu«t  rent  all  vacant  units 
under  contract  to  homeless  individuals 
located  through  HA  or  owner  outreach 
efforts  and  determined  by  the  HA  to  be 
eligible.  The  owner  is  responsible  for 
tenant  selection  and  may  refuse  any 
individual,  provided  the  owner  does  not 
imlawfully  discriminate.  If  the  owner 
reiects  an  individual,  and  the  individual 
believes  that  the  owner's  rejection  was 
the  result  of  unlawful  discrimination, 
the  individual  may  request  the 
assistance  of  the  HA  in  resolving  the 
issue  and  may  also  file  a  complaint  with 
HUD's  Office  of  Fair  Housing  and  Equal 
Opportimity  in  accordance  with  24  CFR 
103.25.  If  the  individual  requests  the 
assistance  of  the  HA,  and  if  the  HA 
cannot  resolve  the  complaint  promptly, 
the  HA  should  advise  the  individual 
that  he  or  she  may  file  a  complaint  with 
HUD,  and  provide  the  individual  with 
the  address  of  the  nearest  HUD  Office  of 
Fair  Housing  and  Equal  Opportimity. 

(3)  Briefing  of  individuals.  Section 
882.514(d)  appUes  to  this  program, 
except  that  §  882.514(d)(l)(vi)  does  not 
apply. 

(4)  Continued  participation  of 
individual  when  contract  is  terminated. 
Section  882.514(e)  appfies  to  this 
prggram,  except  that  the  HA  may  issue 
a  Housing  Voucher  instead  of  a 
Certificate. 

(5)  Individuals  determined  by  the  HA 
to  be  ineligible.  Section  882.514(f) 
applies  to  this  program.  In  addition, 
individuals  are  not  precluded  fit>m 
exercising  other  rights  if  they  believe 
they  have  been  discriminated  against  on 
the  basis  of  age. 

(c)  Lease.  (1)  Contents  of  lease. 
Section  882.504(j)  apphes  to  this 
program.  In  addition,  the  lease  must 
limit  occupancy  to  one  eligible 
individual. 

(2)  rerm  of  lease.  Section  882.403(d) 
applies  to  this  program. 


(d)  Security  and  utility  deposits. 
Section  882.112  apphes  to  this  program. 

(e)  Rent  adjustments.  Section  882.410 
applies  to  this  program. 

(f)  Payments  for  vacancies.  Section 
882.411  applies  to  this  program. 

(g)  Subcontmcting  of  owner  services. 
Section  882.412  applies  to  this  program. 

(h)  Responsibility  of  the  individual. 
Section  882.413  applies  to  this  program. 

(i)  Reexamination  of  individual 
income.  (1)  Regular  reexaminations. 
The  HA  must  reexamine  the  income  of 
all  individuals  at  least  once  every  12 
months.  After  consultation  with  the 
individiial  and  upon  verification  of  the 
information,  the  HA  must  make 
appropriate  adjustments  in  the  Total 
Tenant  Payment  in  accordance  with  24 
CFR  part  813,  and  verify  that  only  one 
individual  is  occupying  the  imit.  The 
HA  must  adjust  Tenant  Rent  and  the 
Housing  Assistance  Payment  to  inflect 
any  change  in  Total  Tenant  Payment.  At 

each  regular  reexamination,  the  HA 

must  follow  the  requirements  of  24  CFR 
part  5,  subpart  E  concerning  verification 
of  immigration  status  of  any  new  family 
member. 

(2)  Interim  reexaminations.  The 
individual  must  supply  such 
certification,  release,  information,  or 
documentation  as  the  HA  or  HUD 
determines  to  be  necessary,  including 
submissions  required  for  interim 
reexaminations  of  individual  income 
and  determinations  as  to  whether  only 
one  person  is  occupying  the  imit.  In 
addition,  the  second  and  third  sentences 
of  §  882.515(b)  apply.  At  any  interim 
reexamination  when  there  is  a  new 
family  member,  the  HA  must  follow  the 
requirements  of  24  CFR  part  5,  subpart 
E  concerning  obtaining  and  processing 
evidence  of  citizenship  or  eligible 
immigration  status  of  the  new  family 
member. 

(3)  Continuation  of  Housing 
Assistance  Payments.  Section 
882.515(c)  applies  to  this  program. 

(j)  Overcrowded  units.  lithe  HA 
determines  that  anyone  other  than,  or  in 
addition  to.  the  eligible  individual  is 
occupying  an  SRO  imit  assisted  under 
this  program,  the  HA  must  take  all 
irecessary  action,  as  soon  as  reasonably 
feasible,  to  ensure  that  the  unit  is 
occupied  by  only  one  eligible 
individual. 

(k)  Adjustment  of  utility  allowance. 
Section  882.510  applies  to  this  program. 

(1)  Termination  of  tenancy.  Section, 
882.511  applies  to  this  program.  For 
provisions  requiring  terminatitm  of 
assistance  when  the  HA  determines  that 
a  family  member  is  not  a  U.S.  citizen  or 
does  not  have  eligible  immigration 
status,  see  24  CFR  part  5.  subpart  E  for 
provisions  concerning  certain  assistance 
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for  mixed  families  (families  whose 
members  include  those  with  eUgible 
immigration  status,  and  those  without 
eligible  immigration  status)  in  lieu  of 
termination  of  assistance,  or  for 
provisions  concerning  deferral  of 
termination  of  assistance. 

(m)  Reduction  of  number  of  units 
covered  bycontmct.  Section  882.512 
applies  to  this  program. 

(n)  Maintenance,  operation,  and 
inspections.  Section  882.516  applies  to 
this  program. 

(oj  HUD  review  of  contract 
compliance.  Section  882.217  applies  to 
this  program. 

(pj  Records  and  reports.  Each 
recipient  of  assistance  under  this 
subpart  must  keep  any  records  and 
make  any  reports  that  HUD  may  require 
within  the  timeframe  required. 

(q)  Participation  of  homeless 
individuals.  (1)  Each  approved 


applicant  receiving  assistance  under 
this  program,  except  HAs.  must  provide 
for  the  participation  of  not  less  than  one 
homeless  individual  or  formerly 
homeless  individual  on  the  board  of 
directors  or  other  equivalent 
policymaking  entity  of  such  applicant, 
to  the  extent  that  the  entity  considers 
and  makes  policies  and  decisions 
regarding  the  rehabilitation  of  any 
housing  with  assistance  under  this 
subpart.  This  requirement  is  waived  if 
the  applicant  is  imable  to  meet  this 
requirement  and  presents  a  plan  that 
HUD  approves  to  consult  with  homeless 
or  formerly  homeless  individuals  in 
considering  and  making  such  policies 
and  decisions. 

(2)  To  the  maximum  extent 
practicable,  each  approved  applicant 
must  involve  homeless  individuals  and 
families,  through  employment, 


volunteer  services,  or  otherwise,  in 
rehabilitating  and  operating  facilities 
assisted  under  this  subpart,  and  in 
providing  services  for  occupants  of  such 
facilities. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2506-0131) 

S  882.809    Waiver*. 

Section  5.405(b)  of  this  title  does  not 
apply  to  this  program. 

S  882.81 0    DIsplacament,  relocation,  and 
acquisition. 

Section  882.406  applies  to  this 
program. 

Dated:  September  3. 1996. 
Andrew  M.  Cuomo, 

Assistant  Secretary  for  Community  Planning 
and  Development. 
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REMINDERS  •    v^^' 

The  items  in  this  list  were 
editohaily  compiled  as  an  akJ 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
ttiis  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  TODAY 

COMMERCE  DEPARTMENT 
Natkmal  Oceanic  ar>d 
Atmospheric  Administration 

Fishery  conservation  and 
management 

Caribbean,  Gulf  of  Mexico, 
and  South  Atlantic 
fisheries;  putdished  9-1 1- 
96 
Fisheries  of  Exclusive 
Economic  Zorte  off 
Aiasio- 

Community  developnoent 
quota  programs; 
additions;  published  8- 
12-96 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Superfund  program: 
National  oil  and  hazttrdous 
substarx:es  contingency 
pter>- 

National  priorities  list 
update;  published  9-11- 
96 

FEDERAL  TRADE 
COMMISSION 

Appliances,  consumer;  energy 

costs  and  consumption 

information  in  labeling  and 

advertising: 

Comparability  ranges- 
Clothes  washers; 
published  6-13-96 
JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 
Immigration  and  nationality 

forms;  listing  update; 

published  9-11-96 
TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Motor  vehicle  safety 

starxlards: 

Glazing  materials- 
Rigid  plastic;  published  8- 
12-96 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

AlnKKKfs  grown  in  CaNfomia; 
comments  due  by  9-19-96; 
published  8-20-96 


Mart(eting  orders;  expenses 
arxj  assessment  rates; 
comments  due  by  9-16-96; 
published  8-16:96 

Oranges  and  grapefruit  grown 
in  Texas;  convnents  due  by 
9-20-96;  published  8-21-96 

AGRICULTURE 

DEPARTMENT 

Animal  and  Plant  Haaltli 

Inspection  Service 

Exportation  and  importation  of 
animals  and  aninrGil 
products: ' 

Foreign  ^regions^  criteria 
based  on  risk  class 
levels,  etc.;  comments 
due  by  9-16-96;  published 
7-11-96 

AGRICULTURE 

DEPARTMENT 

Federal  Crop  Insurance 

Corporation 

Administrative  regulations: 
Crop  insurance  coverage  for 
production  of  agricuttural 
convnodity  on  highly 
erodible  land  or  converted 
wetland;  comments  due 
by  9-20-96;  published  7- 
23-96 

AGRICULTURE 

DEPARTMENT 

Farm  Service  Ager>cy 

Federal  claims  collection: 
administrative  offset; 
comments  due  by  9-16-96; 
published  8-30-96 

AGRICULTURE 

DEPARTMENT 

Rural  Business-Cooperative 

Service 

Federal  claims  collection; 
administrative  offset; 
comments  due  by  9-16-96; 
published  8-30-96 

AGRICULTURE 

DEPARTMENT 

Rural  Housing  Service 

Federal  claims  collection; 
administrative  offset; 
comments  due  by  9-16-96; 
published  8-30-96 

AGRICULTURE 
DEPARTMENT 
Rural  Utiilties  Service 

Federal  claims  collection; 
administrative  offset; 
convnents  due  by  9-16-96; 
published  8-30-96 

AGRICULTURE 
DEPARTMENT 

Acquisition  regulations: 
Federal  regulatory  review; 
comments  due  by  9-16- 
96;  published  7-16-96 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 


Summer  flounder  comments 
due  by  9-16-96;  published 
8-26^96 
Summer  flounder,  scup,  and 
black  sea  bass; 
comments  due  by  9-19- 
96;  published  8-23-96 
Marine  manvnals: 
Endangered  fish  or  wildlife- 
AnadrarrxHJS  Atlantic 

salmon  in  seven  Maine 

rivers;  comments  due 

by  9-17-96;  published 

8-27-96 
Incidental  tatting- 
Naval  activities;  USS 

Seawolf  submarine 

shock  testing; 

comments  due  by  9-17- 

96;  putilished  8-2-06 
Naval  activities;  USS 

Seawolf  sutynarine 

shock  testing; 

correction;  comments 

due  by  9-17-96; 

pubTished  8-23-96 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Reporting  requirements: 
Options  and  futures  large 
trader  reports;  daily  filing 
requirements;  comments 
due  by  9-16-96;  putdished 
7-18-96 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 

Peti'deum  products; 
convnents  due  by  9-20- 
96;  published  7-22-96 

Small  Business 
Adminsltration;  certificates 
of  competency  processing; 
comments  due  by  9-20- 
96;  published  7-22-96 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Fuel  and  fuel  additives- 
Diesel  fuel  sulfur 
requirement  exemption; 
Alaska;  comments  due 
by  9-18-96;  published 
8-19-96 
Diesel  fuel  sulfur 
requirement  exemption; 
Alaska;  comments  due 
by  9-18-96;  published 
8-19-96 
Air  quality  implementation 
plans;  approval  and 
promulgation!  various 
States: 

Missouri;  comments  due  by 
9-20-96;  published  8-21- 
96 

Hazardous  waste  program 
authorizatior^: 
Indiana;  comments  due  by 
9-19-96;  published  8-20- 
96 
SuperfuTKl  program: 


National  oi  and  hazardous 
substances  contingency 
plar>- 

Natioral  priorities  list 
update;  comments  due 
by  9-16-96;  published 
8-15-96 

Natk>nal  priorities  list 
update;  comments  due 
by  9-16-96;  published 
8-15-96 

National  priorities  list 
update;  comments  due 
by  9-20-96;  published 
8-21-96 

National  priorities  list 
update;  commer4s  due 
by  9-20-96;  published 
8-21-96 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  services,  speciai: 
Private  land  mobile 
serwices- 
Pubic  safety  radk> 
requirements  through 
2010  calerxjar  year, 
comments  due  by  9-20- 
96;  published  5-20-96 
Radio  stations;  table  of 
assigrvnents: 

Arkansas;  comments  due  t>y 
9-16-96;  published  9-3-96 
Cohxado;  comments  due  t>y 
9-16-96;  published  8-6-96 
Hawaii;  comments  due  t>y 

9-16-96;  published  8-6-96 
Oklahoma;  comments  due 
by  9-16-96;  published  8-6- 
96 

FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 
Disaster  assistance: 
Temporary  housing 
assistance;  mobile  homes 
an6  travel  trailers; 
inventory  divestiture, 
comments  due  by  9-20- 
96;  published  8-21-96 

FEDERAL  RESERVE 
SYSTEM 

Reimtxirsement  for  provkjing 
finarxaal  records  (Regulation 
S): 

Recordkeeping  requirements 
for  certain  finarx:ial 
records;  comnrients  due 
by  9-20-96;  published  8- 
21-96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Children  and  Families 
Administration 

AkJ  to  Families  with 
Dependent  Chiklren  under 
titie  IV-A  of  the  Social 
Security  Act;  chiU  support 
cooperation  and  referral; 
comnients  due  by  9-16-96; 
published  7-17-96 


IV 
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HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Ontq 
AdmintetnMon 
Food  addMves: 
Adhesive  coatings  and 
component$- 
Dtmettf/i  1,4- 
cyciohexanedKartwxy- 
late;  cx>rnments  due  by 
9-16-96;  published  8-15- 
96 
Labelino  of  dru)  products 
(OTC): 

Oratty  ingestad  drug 
products  containing 
caicium.  magnesium,  and 
potassium  (OTC); 
comments  due  by  9-20- 
96;  puUishad  7-22-96 
Sodium  conleiit  (OTC); 
labeling  provisions; 
comments  due  by  9-20- 
96;  published  7-22-96 
HOUSiNQ  AND  URBAN 
OEVELOPnffiNT 
OEPARTiENT' 
Pubic  and  lnd^n  housing: 
Public  housinfi  development 
program;  Federal 
regulatory  review; 
comments  due  by  9-20- 
96;  published  7-22-96 
INTERIOR  DEFVKRTMENT 
Indian  Affairs  Bureau 
Land  and  water; 
Rights-of-way  over  Indian 
lands;  comments  due  by 
^■16-96;  pijDiished  7-18- 
96 
Practice  arxl  procedure: 
Administrativa  acton 
appeals;  Federal 
regulatory  review; 
comments  due  by  9-19- 
96;  publish^  6-21-96 
INTERIOR  DEFMRTMENT 
Land  Management  Bureau 
Patent  preparation  and 
issuance;  cormients  due  by 
9-16-96;  pubHshod  8-16-96 
INTERIOR  DEPARTMENT 
Fish  and  Wlid«fe  Senrice 
Endangered  and  threatened 


Anadramous  Atlantic  salmon 
in  seven  Maine  rivers; 
comments  due  by  9-17- 
96;  publish9d  8-27-96 

Copperbelly  water  snatce; 
comments  due  by  9-16- 
96;  published  7-16-96 
INTERIOR  DEPARTMENT 
Natural  resource  damage 

assessments 

Type  6  procedures; 
comments  due  by  9-16- 
96;  published  7-16-96 
JUSTICE  DEPARTMENT 
Bankruptcy  Reform  Act 

StarxUng  trustees; 
quaiificatiorts  and 
starxjards;  comments  due 
by  9-16-96;  putJlished  7- 
18-96 

LABOR  DEPARTMENT 

Occupationai  Safety  and 
Health  Administration 

Construction  arxl  general 
industry  safety  and  health 
standards: 

Federal  regulatory  reform; 
comments  due  t»y  9-20- 
96;  published  7-22-96 

UBRARY  OF  CONGRESS 
Copyrigbt  Office,  Ubnwy  at 
Congress 

Digital  audio  recording  devices 
and  media;  statements  of 
account;  verification; 
comments  due  by  9-16-96; 
published  6-18-96 

PERSONNEL  MANAGEMENT 
OFFICE 

Health  benefits,  Federal 

employees: 

Leave  without  pay  or 
insufficient  pay;  payment 
of  premiums;  comments 
due  by  9-20-96;  published 
7-22-96 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
Los  Angeles-Long  Beach, 
CA;  safety  zone; 
comments  due  by  9-19- 
96;  published  7-19-96 


TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Beech;  comments  due  by  9- 

17-96;  published  8-9-96 
Boeing:  comments  due  t>y 
9-16-96;  published  7-17- 
96 
British  Aerospace: 
comments  due  by  9-16-  .. 
96;  published  7-17-96 
Foidcer;  comments  due  by 

9-16-96;  pubNshed  fr«^6 
Harrvlton  Starxlard; 
comments  due  by  9-16- 
96;  published  8-2-96 
Jetstream;  comments  due 
by  9-16-96:  published  8-7- 
96 
Loci(heed;  comments  due 
by  9-16-96;  published  8^ 
96 
Siicorsky;  comments  due  t>y 
9-17-96;  published  7-19- 
96 
Class  D  airspace;  comments 
due  by  9-20-96;  published 
8-27-96 
Class  E  airspace;  comments 
due  by  9-16-96;  published 
9-5-96 
TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Motor  vehicle  safety 
standards: 

Occupant  crash  protection- 
Air  t>ags;  reduction  of 
dangerous  impacts, 
especially  on  children; 
comnrwnts  due  by  9-20- 
96;  published  8-6-96 
School  bus  manufacturers 
and  school  transportation 
providers;  public  meeting: 
convnents  due  by  9-16- 
96;  published  6-19-96 
TREASURY  DEPARTMENT 
Comptroiier  of  the  Currency 
National  tanks  lendmg  limits; 
comments  due  by  9-16-96; 
published  7-17-96 


TREASURY  DEPARTMENT 
Intsmai  Rsvsnue  Servios 

Income  taxes: 

ExtraordineuY  dividends: 
distributkxis  to  corporate 
sharehoMers;  comments 
due  by  9-16-96;  published 
6-18-96 

Securities  dealers;  mark-to- 
market;  equity  interests  in 
related  parties  and  dealer- 
customer  relatkx^hip; 
comments  due  by  9-18- 
96:  published  6-20-99 

Structure;  definition; 
comments  due  by  9-18- 
96;  published  6-20-96 

VETERANS  AFFAIRS 
DEPARTMENT 

Medical  benefits: 

Homeless  providers  grant 
arxj  per  diem  program; 
comments  due  by  9-16- 
96;  published  7-16-96 


LIST  OF  PUBLIC  LAWS 

This  is  a  list  of  putilic  bills 
from  the  104th  Congress 
wtuch  have  become  Federal 
laws.  It  may  be  used  in 
conjunctkxi  with  "P  L  U  S" 
(Put)tk:  Laws  Update  ServKe) 
on  202-523-6641.  The  text  of 
laws  is  not  put>lished  in  the 
Federal  Register  but  may  be 
ordered  in  irxjividual  pamphlet 
form  (referred  to  as  "slip 
laws'O  from  tfie 
Superintendent  of  Documents, 
U.S.  Government  Printirig 
Offk»,  Washington,  DC  20402 
(phone,  202-512-2470). 

H.R.  384WPX.  104-194 

District  of  Columbia 
Appropriatk>ns  Act,  1997 
(Sept.  9,  1996;  IIOStaL 
2356) 

Last  List  August  23,  1996 
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Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulatioiis 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  t>asis,  is  putMished  in  24x 
microfiche  format  arxl  the  current 
year's  volumes  are  mailed  to 
subscribers  as  issued. 


Microfiche  Subscription  Prices: 

Federal  Register: 

One  year:  $433.00 
Six  nfKKiths:  $216.50 

Code  of  Federal  Regulations: 

Curont  year  (as  issued):  $264.00 


(Mw  ProoMaIng  CodK 

♦5419 


k.  ^  ^ 


Superintendent  of  Documents  Subscription  Order  Form 

Cftarpe  your  order 

□   YES,  enter  the  following  indicated  subscriptions  in  24x  microfiche  format-         ^  ^"^  y**"*"  orders  (202)  512-2250 

Pnone  your  orders  (202)  512-1800 

^Jederal  Register  (MFFR)  □  One  year  at  $433  each        □  Six  months  at  $216.50 

.Code  of  Federal  Regulations  (CFRM6)  Q  One  year  at  $264  each 


The  total  cost  of  my  order  is  $ Price  includes 

regular  domestic  postage  and  handUng  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Conq>any  or  personal  name) 


(Please  type  at  print) 


(Additional  address/attention  line) 


Far  priracj^  check  box  below: 

Q  Do  not  make  my  name  available  to  other  mailers 

Check  metiiod  of  payment: 

□  Check  payable  to  Superintendent  of  Documents 
Q  GPO  Deposit  Accoimt 

□  VISA  □  MasterCard 


I  I  I  I  I  I  I  i-n 


(expiration) 


(Street  address) 


I  l-l  I  I  I  I  I  I  I  I  I  M  I  I  I  I  rn 


(Gty,Sute,  Zip  code) 


(Daytime  phone  including  area  code) 


(Purchase  order  no.) 


(Authmizing  signature)  ^^^ 

Tkamk  you  for  your  order! 

Mail  to:    Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 


**^    Now  Available  Online 

«  ,   'through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 


Easy,  Convenient, 
FREE 


i'ree  public  connections  to  the  online 
F^cteral  Register  are  available  through  the 
GpO  Access  service. 

To  connect  over  Ae  World  Wide  Web, 
^(^  to  the  Superintendent  of 
Documents'  homepage  at 
ht|tp://www.access.gpo.gov/su_docs/ 

To  connect,  using  telnet, 
open  swais.access.gpo.gov 
aqd  login  as  guest 
(rio  password  required). 

'  To  dial  directly,  use  com- 
munications  software  and 
n^em  to  call  (202) 

2-1661;  type  swais,  then 
login  as  guest  (no  password 
required). 


Yoji  may  also  connect  using  local  WAIS  client  software.  For  fiirther  information,  contact 
the  ijPO  Access  User  Support  Team: 


Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 
Fax:  (202)  512-1262  (24  hours  a  day,  7  days  a  week). 
'"*•  ^'  Internet  E-Mail:  gpoaccess@gpo.gov 


Public  Papers 
of  the 

Presidents 
of  the 
United  States 


Annual  votwmM  conuining  Ihc  publtc 

and  •lalemcntt.  new*  confercncat.  and  olkcr 

•ctacitd  papwt  rtltaatd  by  lh«  While  Howat. 

VotttiRM  for  Ihc  foHowini  yean  arc  availabtc:  olkcr 
volumes  nol  listed  arc  oul  of  prini. 


George  Bush 

1991 

(Book  D) $44.00 

1992 

(Book  I) $47.00 

1992-93 

(Book  11) M9.00 


WiUiam  J.  Clinton 

1993 

(Book  I)  „ $51.00 

199S 

(BookD) $S1.00 

19M 

(Book  I)  $56.00 

1994 

(BookO) ......$52.00 


Publichcd  by  ihc  Office  of  ih«  Federal  Rcgialer.  National 
Archivcfl  and  Records  Administralion 

Mail  order  to: 

Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


(Rev.  5-96) 


The  au^entic  text  behind  the  news  .  . 

The  Weekly 
Compilation  of 

Presidential 
Documents 


W«iHy  Onainiriw  it 

Presidential 

Documents 

- 

# 

■•. 

■*■ 

jf 

-1 

' -rr^—. — — r- 

TTiii  uniqtM  service  provideft  up-kHlate 
hifuiiiwiion  on  Pretidenlisi  policies 
•nd  anoounoements.  It  coniairw  the 
ful  tSKt  of  the  Preeidenf  s  puUc 
speeches,  statoments,  meeaagesto 
Congress,  news  conferences,  and  other 
Presidenti4  materials  released  by  the 
WhUe  Houae 


The  WeeMy  Compilation  carries  a 
Monday  datelir^e  and  covers  materiais 
released  during  the  preceding  week. 
Each  issue  Includes  a  Table  of 
Contents,  lists  of  acts  approved  by 
the  President,  nominations  submitted 
to  the  Senate,  a  checklist  of  White 


*5420 


House  press  releases,  and  a  digest 
of  other  PresMential  activities  and 
White  House  announcements. 
Indexes  are  piMished  quarterly. 

Published  by  the  Office  of  the  Federal 
Register,  Natkyial  Archives  arKl 
Records  Administratkm. 


Superintendent  of  Documents  Subscription  Order  Form 

Ghm99yeuror(hr. 


L.  ^  ^ 


Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


LJ  YEp,  please  enter. 


one  year  subscriptioos  for  die  Weekly  Cm^pflatloa  of  Prcsidartial 

can  ^eep  up  to  date  cm  Presidential  activities. 

Q  $132.00  First  Class  MaO         Q  $75.00  Regular  Mail 
.  Price  includes 


(PD)soI 


The  total  cost  of  my  order  is  $ 

regular  domestic  postage  and  handling  and  is  subject  to 
change,  latemational  customers  please  add  25%. 


(Company  or  penooal  name) 


(PImk  type  or  print) 


(Additional  sddreai/attentioa  line) 


Q  Do  not  make  my  name  available  to  other  mailen 

Check  aellMd  of  payHcat: 

Q  Check  payaUe  to  Superintendent  of  Documents 

□  GPO  Deposit  Account       I    I    I    I    I    I    I    I  -  Q 

a  VISA  Q  MasterCard 


(expiratioa) 


I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  i"n 


(Street  addrttt) 
(City.  Sute.  Zip  code) 


(Daytime  plMte  inchiding  area  code) 


(Purchate  oMer  no.) 


(Authorizing  signature) 

.      Tktmkfom  for  yoMT  order! 

Mailto:    Supnintoident  of  Documents 

P.O.  Box  371954,  Pittsburgh,  FA  1S2S0-79S4 


6/96 


■i'. 


196 


OL 
i1 

SS 

1 
7 

8 

E 
2 

• 

196 

UMI 

THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL 
PUBLICATION  MAY  AFFECT  THE  QUALITY  OF 
THE  MICROFORM  EDITION. 

Ml 

9-12-96 
Vol.  61 


No.  178 


Thursday 
September  12,  1996 


w     s         \ 


United  States 
Government 
Printing  Office 

SUPERINTENDENTT 
OF  DOCUMENTS 
Washington,  DC  20402 


PERIODICALS 

Postage  and  Fees  Paid 
U.S.  Government  Pnnting  Office 

(ISSN  0097-6326) 


OFFICIAL  BUSINESS 
Penalty  for  private. use,  $300 


*****************3-DIGIT 

A   FR        UMI      346U  DEC      96 

UMZ 

SERIALS   ACQUISITIONS 

PO  BOX  1346 

ANN  ARBOR     MI   48106 


461 


»96 


9-1 
Vol 
Pa< 


9-12-06 

Vol.  61        No.  178 

Pages  48063-48398 


Thursday 
September  12,  1996 


Briefingi  mi  How  To  Uw  tha  Federal  Regktar 
For  infonnation  on  briefings  in  New  York,  NY  and 
Washington,  DC,  see  announcement  on  the  inside  cover 
of  this  issue. 


n 


Federal  Regirter  /  Vol.  61,  No.  178  /  Thursday.  September  12.  1996 


0 


SUBSCRIPTIONS  AND  COPIES 


FEDOtAL  REGISTER  Published  daily.  Monday  through  Friday, 
(not  published  od  Saturdays,  Sundays,  or  on  official  holidays),  by 
the  Office  of  the  Federal  Register.  National  Archives  and  Records 
Admiiiistration,  Washington,  DC  20408,  under  the  Federal  Roister 
Act  (49  Stat.  500,  as  amended;  44  U.S.C  Ch.  15)  and  the 
nguJations  of  the  Administrative  Committee  of  the  Federal  Register 
(1  CFR  Ch.  I),  pistnbution  is  made  only  by  the  Superintendent  of 
Documents.  U^S.  Government  Printing  Office,  Wauungton,  DC 
20402. 

The  Fadaral  Register  provides  a  uni&sm  system  for  making 
available  to  the  public  regulations  and  legal  notices  issuedby 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  eflect,  documents  required  to  be  published 
t^  act  of  Congress  and  other  Federal  agency  documents  of  public 
interest.  Documents  are  on  file  for  public  inspection  in  the  Office 
of  the  Federal  Register  the  day  before  they  are  published,  unless 
earlier  filing  is  requested  by  the  issuing  agency. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  this  issue  of  the  Federal  Regtster  as  the  official  serial 
publication  established  under  the  FederalRegister  Act.  44  U.S!C. 
1507  provides  that  the  contents  of  the  Fwkru  Rcgi«ter  shall  be 
judicially  noticed. 

The  Fedaral  Register  is  published  in  paper,  24x  microfiche  and  as 
an  online  database  throu^  GPO  Access,  a  service  of  the  U.S. 
Government  Printing  Omce.  The  online  edition  of  the  Federal 
Riigktiir  on  GPO  Access  is  issued  under  the  authority  of  the 
A(tainistrativa  Committee  of  the  Federal  Register  as  the  official 
legal  equivalent  of  the  paper  and  microfiche  editions.  The  online 
database-  is  updated  by  6  a.m.  each  day  the  Federal  Register  is 
published.  Tna  database  includes  both  text  and  graphics  from 
volume  59,  Number  1  (January  2, 1994)  forward.  Free  public 
access  is  available  on  a  Wide  Area  Information  Server  (WAIS) 
through  the  Internet  and  via  asynchronous  dial-in.  Internet  users 
can  access  the  database  by  using  the  World  Wide  Web;  the 
Superintendent  of  Documents  home  page  address  is  httpj/ 

www.access.gpo.aov/su docs/,  by  using  local  WAIS  client 

software,  or  by  telnet  to  8wais.access.gpo.gov,  then  login  as  guest, 
(no  password  required).  Dial-in  users  snould  use  conununications 
software  and  modem  to  call  (202)  512-1661;  type  swais,  then  login 
as  guest  (no  password  reouired).  For  general  information  about 
GPO  Access,  contact  the  GPO  Access  User  Support  Team  by 
sending  Internet  e-mail  to  gpoaccess#gpo.gov;  by  foxing  to  (202) 
512-1262;  or  by  calling  (202)  512-1530  between  7  a.m.  and  5  p.m. 
Eastern  time.  Monday--rriday,  except  for  Federal  holidays. 

The  annual  sulscription  price  for  the  Federal  Register  paper 
edition  is  $494^  or  $544  for  a  combined  Federal  Rn^ter,  Federal 
Register  Index  and  List  of  CFR  Sections  Affected  (LSA) 
subscription;  the  microfiche  edition  of  the  FederaJ  Register 
including  the  Federal  Register  Index  and  LSA  is  $433.  Six  month 
subscriptions  are  available  for  one-half  the  annual  rate.  The  charge 
for  individual  copies  in  paper  form  is  S8.00  for  each  issue,  or  $8.00 
for  each  group  of  pages  as  actually  bound;  or  $1.50  for  each  issue 
in  microfiche  form.  All  prices  include  regular  domestic  postage 
and  handling.  International  customers  please  ad'^  25%  for  foreign 
handling.  Remit  check  or  money  order,  made  payable  to  the 
Superintendent  of  Documents,  or  charge  to  your  GPO  Deposit 
Account,  VISA  or  MasterCard.  Mail  to:  New  Orders, 
Superintendent  of  Documents,  P.O.  Box  371954,  Pittsburgh,  PA 
15250-7954 

There  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Federal  Register. 

Hew  To  Cite  Ttiis  Publicatioo:  Use  the  volume  number  and  the 
page  number.  Example:  61  FR  12345. 


PUBLIC 

Sofascriirtioas: 

Paper  or  fiche 

Assistance  with  public  subscriptions 

Genecal  ""1"^  infonnetioii 
Single  copiesAeck  copies: 

Paper  or  fiche 

Assistance  with  public  single  copies 
FEDERAL  AGENCIES 
SaiMcr^rtioiiK 
Paper  or  fiche 

Assistance  wfth  Federal  agency  subscriptions 
For  odier  talephone  numlwrs,  see  the  Reader  Aids 
at  tiM  end  of  this 


202-512-1800 
512-1806 

202-512-1530 


512-1800 
512-1803 


52^-5243 
523-5243 


FEDERAL  REGISTER  VIOtXSHOP 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 

HOW  TO  USE  rr 

FOR:        Any  parson  who  uses  the  Fedaral^  Register  and  Code  of  Federal 

Regulations. 
WHO:       Spoasored  by  the  Office  of  the  Federal  Register. 
WHAT:     Free  public  brieflngs  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 
system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 

Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the'FR/CFR  system. 

WHY:       To  provide  the  public  %nth  access  to  information  necessary  to 
resawch  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


NEW  YORK,  NY 

WHEN: 

September  17,  1996  at  9K)0  am. 

WHERE: 

National  Archives — Northwest  Regi 

201  Varick  Street,  12th  Floor 

New  York,  NY 

RESERVATIONS: 

800-688-9889 

(Federal  Information  Center) 

WASHINGTON,  DC 

WHEN: 

September  24,  1996  at  9KX)  am. 

WHERE: 

Office  of  the  Federal  Register 

Conference  Room 
800  North  Capitol  Street,  NW. 
■  ^  ^  Washington,  DC 

f  "^  •*'  (3  blocks  north  of  Union  Station  Metro) 

RESERVATIONS:   202-523-4538 


1  rioted  on  recycled  paper  containing  100%  post  consumer  wute 


m 


Contents 


Federal  Sogistar 

Vol.  61.  No.  178 

Thursday,  September  12,  1996 


Agricultural  Marketing  Service 

RULES 

Okra  (frozen);  grade  standards,  48065 
Peas,  field  and  black-eye  (frozen);  grade  standards,  48066 
NOTICES 

Milk;  manufacturing,  production  and  processing; 
recommended  State  requirements,  48120-48124 

Agriculture  Department 

See  Agricultural  Marketing  Service 

See  Farm  Service  Agency 

See  Forest  Service 

See  Grain  Inspection,  Packers  and  Stockyards 

Administration 
See  Natural  Resources  Conservation  Service 
See  Rural  Business-Cooperative  Service 
See  Rural  Housing  Service 
See  Rural  Utilities  Service 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  48119- 
48120 

Alcohol,  Tot)acco  and  Firewms  Bureau 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  48203-48205 

Antitrust  Division 

NOTICES 

Competitive  impact  statements  and  proposed  consent    . 
judgments: 
Brush  Fibers,  Inc.,  48164-48169 

National  cooperative  research  notifications: 
HDP  User  Group  International,  Inc.,  48169 
Minnesota  Mining  &  Manu&cturing  Co.,  48169 
Portland  Cement  Association,  48169-48170 

Army  Department 

See  Engineers  Corps 

Civil  Rights  Commission 

NOTICES 

Meetings;  Simshine  Act,  48126 
Coast  Guard 

NOTICES 

Meetings: 
International,  private-sector  tug  of  opportimity  system; 
documentation  and  marine  safety  criteria,  48202- 
"48203* 

Commerce  Department 

See  International  Trade  Administration 

See  Minority  Business  Development  Agency 

See  National  Oceanic  and  Atmospheric  Administration 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 

Dominican  Republic,  48133 

India.  48133-48134 


Comptroller  of  the  Currency 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  48205 
Submission  for  OMB  review;  comment  lequeat,  46205- 
48206 

Customs  Service 

PROPOSED  RULES 

Customs  relations  with  Canada  and  Mexico: 
Port  Passenger  Acceleration  Service  System  (PORTPASS); 
land-border  inspection  programs,  48100—48102 
Information  availability: 
Export  manifest  data;  confidential  treatment  of  shippers' 
name  and  address  information  on  Automated  Export 
System  (AES),  48098-48100 

NOTICES 

Trade  name  recordation  applications: 
A.J.&W.  Incorporated.  48206 

Defense  Department 

See  Engineers  Corps 
See  Navy  Department     , 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Contracting  by  negotiation;  Phase  I  rewrite,  48380-48397 
Contractors  and  offerors;  certification  requirements 
removed,  48354-48379 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  48134 

Meetings: 
Dependents'  Education  Advisory  Council.  48134-48135 
Military  Health  Care  Advisory  Committee,  48135 

Education  Department 

NOTICES 

Meetings: 
President's  Advisory  Commission  on  Educational 
Excellence  for  Hispanic  Americans,  48135 

Employment  and  Training  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Job  Training  Partnership  Act — 
Indian  and  Native  American  employment  and  training 
programs,  48170-48174 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 
See  Hearings  and  Appeals  Office,  Energy  Department 
NOTICES 

Radiological  condition  certificaticm:         *  • 

C.H.  Schnoor  Site,  PA,  48135-48136 

Engineers  Corps 

PROPOSED  RULES 

Danger  zones  and  restricted  areas: 
Cooper  River  and  tributaries,  Charleston,  SC,  48112- 
48113 


rv 


Federal  Register  /  Vol.  61.  No.  178  /  Thursday,  September  12,  1996  /  Content* 


EnvironmMtal  Protsction  Agency 

RULES 

Air  pollutants,  hazardous;  national  emission  standards: 
Croup  rv  polymers  and  resins.  4fii20a-48288 

Nonces 

Agency  information  collection  acdvities: 
Proposed  collection:  comment  request.  48152—48153 

Meetings: 
Clean  AirjAct  Advisory  Committee,  48153-48154 


dnic 


Executive  Offlce  of  the  President 

See  Presidelitial  Docimients 

Farm  Service  Agency 

PflOPOSED  RULES 

Water  and  waste  loan  and  grant  programs;  Federal 
regulat(ty  review,  48075-48097 

Faderai  Aviftton  Administration 

NULES 

Airworthiness  directives: 
Fairchild.  48066-48069 
Class  E  airs^ce;  correction,  48069-48070 
PnOPOSED  RULES 
Class  E  airspace,  48097-48098 

Federal  Communications  Commission 

NOTICCS 

Rulemaking  proceedings:  petitions  filed,  granted,  denied, 
etc..  48154 

Faderai  Election  Commisalon 
Nonccs  . 

Meetings;  Sunshine  Act.  48154 

Federal  Energy  Regulatory  Commission 

NOTICES 

Applications,  hearings,  determinations,  ftc.: 
ANR  Pipeline  Co..  48136-48137 
Brooklyn  Union  Gas  Co.,  48137 
Central  Hiidson  Gas  &  Electric  Corp..  48137 
CNG  Transmission  Corp.,  48137-48138 
Columbia  Gas  Transmission  Corp.,  48138 
Columbia  Gulf  Transmission  Co.,  48138 
Eastern  Shore  Natural  Gas  Co.,  48138-48139 
East  Tennessee  Natural  Gas  Co.,  48138 
Florida  Gas  Transmission  Co.,  48139 
Iroquois  Gas  Transmission  System,  L.P.,  48139 
Kern  Rivet  Gas  Transmission  Co.,  48139-48140 
Midwestern  Gas  Transmission  Co.,  48140 
Midwest  Gas  Storage  Inc.,  48140 
National  Fbel  Gas  Supply  Corp.,  48140-^8141 
NorAm  Gas  Transmission  Co.,  48141.  48141 
Northern  Natinral  Gas  Corp.,  48141 
Ozark  Gas  Transmission  System.  48141-48142 
Pacific  Gas  &  Electric  Co.  et  al.,  48142 
Paiute  Pipeline  Co..  48142 
Panhandle  Eastern  Pipe  Line  Co..  48142-48143 
•Richfield  Gas  Storage  System.  48143 
Sea  Robin  Pipeline  Co.,  48143 
Tennessee  Gas  Pipehne  Co.,  48143-48144 
Texas  Gas  Transmission  Corp.,  48144 
Transwestam  Pipehne  Co..  48144-48145 
Trunkline  Gas  Co.,  48145 
Wilhams  Natural  Gas  Co..  48145 
Wyoming  Interstate  Co.,  Ltd.,  48145 


Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc.,  48155 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 
Change  in  bank  control;  correction,  48155 
Nonbanking  activities,  48155-48156 
Permissible  nonbanking  activities.  48156 

Fish  and  Wildlife  Service 

NOTICES 

Endangered  and  threatened  species: 
Recovery  plans- 
Anthony's  riversnail,  48159 

^Food  and  Drug  Administration 

PROPOSED  RULES 

Federal  regulatory  review: 

Food  standards,  48102 
Food  for  human  consiunption: 
Food  labeling — 
Free  glutamate  content  of  foods;  label  information 
requirements.  48102-48110 
NOTICES 

Medical  devices;  premarket  approval: 
Coat-A-Count  PSA  IRMA.  48156-48157 

Forest  Service  ' 

NOTICES 

Environmental  statements;  availability,  etc.: 
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Contracting  by  negotiation;  Phase  I  rewrite.  48380-48397 
Contractors  and  offerors;  certification  requirements 
removed,  48354-48379 

Grain  Inspection,  Packers  and  Stockyards  Administration 
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Roden's  Auction  Service,  AR,  et  aL,  48125 

Health  and  Human  Services  Department 

See  Food  and  Drug  Administration 

See  Health  Care  Financing  Administration 

See  National  Institutes  of  Health 

Health  Care  Financing  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  48157 
Submission  for  OMB  review;  comment  request,  48157- 
48158 

Hearings  and  Appeals  Offtee,  Energy  Department 
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Decision^  and  orders,  48145-48151 

Housing  and  Urtsan  Development  Department 
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Lead  Hazard  Control  Office,  48158-48159 

Interior  Department 

See  Fish  and  Wildlife  Service 
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Intemal  Revenue  Service 
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Agency  information  collection  activities: 
Proposed  collection;  comment  request.  48206 

International  Trade  Administration 
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Germany,  48126 
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Taiwan,  48126 
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Kentucky,  48128-48129 
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National  Aeronautics  and  Space  Administration 
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Federal  Acquisition  Regulation  (FAR): 

Contracting  by  negotiation;  Phase  I  rewrite,  48380-48397 

Contractors  and  offerors;  certification  requirements 
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NOTICES 
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UbiquiTex  Technologies  Corp.,  48174 
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Meetings: 
National  Eye  Institute,  48158 


National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 

Bering  Sea  and  Aleutian  Islands  groundfish,  48073-48074 

West  Coast  salmon,  48072-48073 
PROPOSED  RULES 
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Bering  Sea  and  Aleutian  Islands  groundfish,  48113—48118 
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Marine  mammals: 
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Meetings:  ' 
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Endangered  and  threatened  spedes,  48132-48133 
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Upper  Tioga  River  Watershed,  PA,  48125-48126 

Navy  Department 

RULES 

Navigation,  COLREGS  compUance  exemptions: 
USS  Falcon,  48070-48071 

Nuclear  Regulatory  Commission 
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Pressure  vessel  fluence  determination;  calculatibnal  and 
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Applications,  hearings,  determinations,  etc.: 
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Presidential  Documents 
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America  Goes  Back  to  School  (Proc.  6915),  48063-48064 
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See  Food  and  Drug  Administration 
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Water  and  waste  loan  and  grant  programs:  Federal 
regulatory  review,  48075-48097 
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PROPOSED  RULES 
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regulatory  review,  48075-48097 

Rural  Utilities  Service 

PROPOSED  RULES 
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Rail  carriers: 
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Hoosier  Southern  Railroad,  46203 


Textile  Agreements  Implementation  Committee 
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Presidential  Documents 


Tide  3— 

The  President 


Proclamation  6915  of  September  9,  1996 
America  Goes  Back  to  School,  1996 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Education  is  the  foundation  of  our  economy  and  society  as  we  stand  at 
the  dawn  of  the  21st  century.  Education  provides  every  American  with 
the  tools  to  make  the  most  of  their  own  lives  and  to  seize  the  tremendous 
opportunities  of  economic  growth  and  change.  Education  also  passes  along 
to  our  young  people  the  most  fundamental  American  values:  family,  respon- 
sibility, and  community.  To  make  the  next  century  another  American  cen- 
tury— and  to  help  all  of  our  commimities  to  become  prosperous  and  strong — 
more  parents  and  community  members  must  become  involved  in  improving 
our  local  schools  and  colleges.  Better  education  is  everybody's  business. 
When  families,  educators,  and  communities  work  together,  we  can  truly 
build  a  bridge  to  a  better,  stronger  21st  century. 

The  American  people  want  the  best  for  their  children.  Our  schools  should 
be  safe,  disciplined,  and  drug-free  environments  where  parents  are  involved 
and  children  can  learn.  Our  educators  and  administrators  should  continue 
to  aim  for  the  highest  standards  of  academic  excellence  and  professional 
accountability.  Together  we  must  rebuild  the  Nation's  schools  for  the  21st 
century.  We  must  make  the  investments  needed  to  allow  our  children  to 
learn  about  the  computers  and  technology  that  are  the  building  blocks  of 
the  future.  We  must  make  college  more  accessible.  We  must  expand  public 
school  choice  and  competition.  And  we  must  make  it  easier  to  move  from 
school  to  work. 

Children  are  our  greatest  natural  resource:  Although  they  are  only  20  percent 
of  our  population,  they  are  100  percent  of  our  future.  From  safe  schools 
to  better  training  for  our  teachers,  from  raising  standards  in  our  schools 
to  increasing  financial  aid  for  college  for  middle-income  and  working  fami- 
lies, from  literacy  for  children  to  retraining  for  adults,  we  must  ensure 
that  all  of  our  children  get  a  chance  to  fulfill  the  American  Dream. 

I  urge  all  Americans  to  be  meaningfully  involved  in  their  local  schools 
and  colleges  and  to  make  a  commitment  to  support  educational  improvement 
throughout  the  year.  I  applaud  the  Partnership  for  Family  Involvement  in 
Education,  a  joint  effort  involving  the  Department  of  Education  and  more 
than  700  schools,  family  organizations,  community  groups,  religious  commu- 
nities, family-oriented  businesses,  and  the  men  and  women  of  our  Armed 
Forces,  for  sponsoring  "America  Goes  Back  to  School:  Get  Involved!"  I 
hope  that  this  observance  will  foster  grass-roots  support  for  better  education 
by  engaging  parents,  educators,  and  community  groups  as  active  partners 
in  strengthening  schools  and  strengthening  families.  When  Americans  come 
together  as  a  community,  we  can  make  real  progress.  By  taking  a  more 
active  role,  we  as  a  Nation  will  raise  ovu*  expectations  for  both  our  children 
and  ourselves. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  September  8  through 
September  14,  1996,  as  a  time  when  America  Goes  Back  to  School.  I  invite 
parents,  schools,  community  and  State  leaders,  businesses,  civic  and  religious 
organizations,  and  the  people  of  the  United  States  to  observe  this  week 
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with  appropriate  ceremonies  and  activities  expressing  support  for  high  aca- 
demic standards  and  family  and  community  involvement  in  schools  and 
colleges,  and  to  continue  their  active  involvement  on  behalf  of  America's 
children  throughout  the  year. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  ninth  day  of 
September,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-six,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-first.  X  v  .  *^?^  ^. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in.the  Code  of 
Federal  Regulations,  wtiich  is  published  urxJer 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Mariieting  Servlc« 

7CFRPart52 
[FV-06-328] 

Unltad  States  Standanto  for  Qradaa  of 
FrozanOkra 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

summary:  The  Department  of 
Agricultvire  (USDA)  is  adopting  as  a 
final  rule,  with  change,  the  provisions  of 
the  interim  final  rule  that  amends  the 
existing  U.S.  standards  for  Frozen  Okra 
by  removing  references  to  trimmed 
pods.  This  change  will  allow  producers 
of  frozen  okra  the  option  to  pack  whole 
and  cut  okra  without  trimming. 
EFFECTIVE  DATE:  October  15,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Rodeheaver,  Processed 
Products  Branch,  Fruit  and  Vegetable 
Division,  Agricultural  Marketing 
Service,  U.S.  Department  of  Agricultiire, 
room  0709,  SouA  Building,  P.O.  Box 
96456,  Washington,  D.C.  20090-6456, 
Telephone  (2)  720-4693. 
SUPPLEMENTARY  INFORMATXM:  This  rule 
is  issued  under  the  United  States 
Standards  for  Grade  of  Frozen  Okra  (7 
CFR  Part  52)  to  improve  grade 
standards. 

The  standards  are  effective  under  the 
Agricultiiral  Marketing  Act  of  1946  as 
amended  (7  U.S.C.  1621-1627). 
hereinafter  referred  to  as  the  Act 

llie  USDA  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  action  is  not  intended  to 
have  retroactive  effect.  This  final  rule 
wiU  not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  imless  they 
present  irreconcilable  conflict  with  this 


rule.  There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  this  rule. 

The  Agricultural  Marketing  Service 
has  certified  that  this  action  will  not 
have  a  significant  economic  inipact  on 
a  substantial  number  of  small  entities, 
as  defined  in  the  Regulatory  Flexibility 
Act,  {5  U.S.C.  601  et  seq.),  because  it 
reflects  current  marketing  practices.  In 
addition,  these  standards  are  voluntary. 
A  small  entity  may  avoid  incurring  any 
additional  economic  impact  by  not , 
employing  the  standards. 

Further,  no  additional  costs  are 
expected  to  result  from  this  action  for 
producers  and  benefits  derived  from 
this  action  may  be  passed  on  to 
consumers. 

The  American  Frozen  Food  Institute 
(AFFl)  petitioned  for  emergency  relief 
from  a  requirement  in  the  United  States 
Standards  for  Grades  of  Frozen  Okra. 

AFFI  is  a  trade  association 
representing  over  560  food  industry 
companies  Uiat  account  for  over  90 
percent  of  fix)zen  food  production  in  the 
United  States. 

The  frozen  okra  industry  requested 
that  USDA  revise  the  grade  standards 
for  boxen  okra  so  that  producers  of 
fitizen  okra  will  have  the  option  to  pack 
whole  an  cut  okra  without  trimming  and 
still  meet  the  requirements  of  the  United 
States  Standards  for  Grades  of  Okra.  The 
U.S.  grade  standards  are  volimtary 
standards.  However,  there  is  widespread 
use  of  the  standards  for  frozen  okra  in 
contract  requirements. 

When  the  United  States  grade 
standards  were  first  issued,  okra  was  cut 
by  hand.  With  the  advent  of  mechanical 
harvesting,  the  techniques  of  harvesting 
have  changed.  Also  processing 
equipment,,  including  electronic  sorters, 
has  improved  the  quality  such  that  the 
fitizen  okra  industry  can  control  quality 
more  effectively  without  extensive 
handling. 

Moreover,  AFFI  stated  in  its  petition 
to  revise  the  standards  that  since  the 
frozen  okra  standards  were  last  revised 
in  1969,  new  varieties  have  been 
established  which  leave  the  stems 
edible  and  tender  when  harvested  with 
pods  of  the  desirable  length  for  freezing. 
AFFI  noted  that  all  other  forms  of  whole 
okra  including  fresh,  pickled,  etc.,  are 
marketed  untrimmed. 

AFFI  also  stated  that  the  cost 
associated  with  trimming  frozen  whole 


okra  was  approximately  $.0625  per 
poimd  of  oloa.  Based  on  1994  United 
States  production  of  65,114,000  pounds 
of  frozen  okra  sold,  trimming  okra  costs 
U.S.  processors  of  frozen  okra 
approximately  $4,069,625  each  year. 

AFFI  claimed  that  in  the  time  it  takes 
to  revise  the  frozen  okra  standard 
through  ordinary  channels,  frozen  okra 
processors  could  incur  costs  of  more 
than  $8  million. 

Based  on  all  the  information  received, 
USDA  revised  the  grade  standards  by 
amending  the  product  description  in 
§52.1511  and§52.1512,  Styles,  in  the 
United  States  Standards  for  Grades  of 
Frozen  Okra.  Also,  in  §  52.1517(c)(5Ki), 
"apparent  imtrimmed  pods"  was 
removed  from  the  standards  as  a  defect 
since  it  no  longer  applies. 
'  No  additional  costs  are  expected  to 
result  from  this  action  for  producers  and 
benefits  derived  from  this  action  may  be 
passed  on  to  consumers.  This  change  is 
expected  to  facilitate  marketing  of 
frozen  okra. 

The  interim  final  rule  became 
effective  when  it  was  published  in  the 
Federal  Register  (60  FR  62708)  on 
December  7, 1995,  with  a  30-day 
comment  period.  In  response  to  the 
interim  final  rule  the  only  comment 
received  was  from  AFFI,  which  agreed 
with  this  revision. 

This  action  will  finalize  the  interim 
final  rule.  In  addition,  in  the  interim 
final  rule,  corrections  are  made  to  the 
authority  citation. 

List  of  Subjects  in  7  CFR  Part  52 

Food  ^des  and  standards.  Food 
labeling.  Frozen  foods.  Fruit  juices. 
Fruits,  Reporting  and  record  keeping 
requiremfflits.  Vegetables. 

Accordingly,  the  interim  final  rule 
amending  7  CFR  part  52,  which  was 
published  at  50  Fll  62709  on  December 
7, 1995,  is  adopted  as  a  final  rule  with 
the  following  change. 

PART  52— {AMENDED] 

The  authority  citation  for  part  52  is 
revised  to  read  as  follows: 

Audunitjr:  7  U.S.C  1621-1627. 

Dated:  September  6. 1996. 
RolwitC  Keeney, 

Director,  Fruit  and  Vegetable  Division. 
[FR  Doc  96-23317  Filed  9-11-96;  8:45  am] 
HLUNQOOOC  341»4»-M 
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7CFRPart$2 
[FV-9S-329] 

UQitad  States  Standards  for  Grades  of 
Frozan  Field  Pass  snd  Frozen  Black- 
Eye  Peas 

agency:  Agricultural  Marketing  Service, 
USDA.         I 

ACTION:  Final  rule. 

^1 

SUMMARY:  The  Department  of 

Agriculture  (USDA)  is  adopting  as  a 
final  rule  with  change  the  provisions  of 
an  interim  final  rule  amending  U.S. 
grade  standards  for  Frozen  Field  Peas 
and  Frozen  Black-Eye  Peas.  The  change 
would  allow  producers  of  frozen  field 
peas  and  froten  black-eye  peps  the 
option  to  pack  black-eye  peas  and  cream 
peas  without  the  requirement  that  these 
peas  have  an  "obvious  green  color."  In 
addition,  this  rule  enables  the  frozen 
food  indiistry  to  produce  frozen  black- 
eye  peas  and  frozen  field  peas  more 
efficiently. 

EFFECTIVE  OAR:  October  15, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Rodeheaver,  Processed 
Products  Brahch,  Fruit  and  Vegetable 
Division,  Agricultural  Marketing 
Service,  U.S.  Department  of  Agriculture, 
Room  0709,  South  Building,  P.O.  Box 
96456,  Washington,  D.C.  20090-6456, 
Telephone  (302)  720-4693. 
SUPPt.EMENTARY  INFORMATION:  This  rule 
is  issued  imder  the  United  States 
Standards  for  Grades  of  Frozen  Field 
Peas  and  Frozen  Black-Eye  Peas  (7  CFR 
Part  52)  to  improve  grade  standards.  The 
standards  are  effective  under  the 
Agricultural  Marketing  Act  of  1946  as 
amended  (7  US.C  1621-1627), 
hereinafter  referred  to  as  the  Act.  The 
USDA  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  1^  been  reviewed  under 
Executive  Order  12988.  Civil  Justice 
Reform.  This  action  is  not  intended  to 
have  retroactive  effect.  This  final  rule ' 
will  not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  irreconcilable  conflict  with  this 
rule.  There  are  no  administrative 
procediuBS  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  this  rule. 

The  Agricultiirai  Marketing  Service 
has  certified  that  this  action  will  not 
have  a  significant  economic  impact^bn 
a  substantial  number  of  small  entities, 
as  defined  in  the  Regulatory  Flexibility 
Act,  (5  U.S.C.  601  et  seq.),  because  it 
reflects  ciurent  marketing  practices.  In 
addition,  these  standards  are  voliuitary. 
Therefore,  a  snail  entity  may  avoid 
incurring  any  additional  economic 


impact  by  not  employing  the  standards. 
Further,  no  additional  costs  are 
expected  to  result  from  this  action  for 
producers  and  benefits  derived  from 
this  action  may  be  passed  on  to 
consumers. 

The  American  Frozen  Food  Institute 
(AFFI)  petitioned  for  emergency  relief 
from  a  requirement  in  the  United  States 
grade  standards  for  fitizen  field  peas  and 
fit)zen  black-eye  peas.  AFFI  is  a  trade 
association  representing  over  560  food 
industry  companies  that  account  for 
over  90  percent  of  frozen  food 
production  in  the  United  States.  The 
frozen  food  industry  requested  USDA 
revise  the  grade  standards  to  bring  it  in 
line  with  current  harvesting  and 
marketing  practices.  This  would  give 
economic  relief  to  the  frozen  field  pea 
and  black-eye  pea  industry.  The  U.S. 
grade  standards  are  voluntary  standards. 
However,  there  is  widespread  use  of  the 
standards  in  contracts. 

When  these  grade  standards  were 
promulgated  in  1976,  it  included  a 
"Grade  A"  color  requirement  for  frozen 
black-eye  peas  and  cream  peas  that 
approximately  14  percent  of  these  type 
peas  have  an  obvious  green  color. 

This  requirement  was  appUcable 
when  hand  harvesting  techniques  forced 
growers  to  harvest  their  crops  earlier  in 
the  growing  season  which  allowed  for  a 
high  percent^e  of  immature  peas. 
Today,  modem  mechanical  harvesting 
techniques  allow  growers  to  harvest 
these  types  of  peas  with  more  mattire 
pods  that  are  easily  shelled. 

The  requirement  for  these  types  of 
peas  to  have  an  obvious  green  color  has 
caused  imdue  economic  stress  on  the 
industry. 

Frozen  field  pea  and  black-eye  pea 
processors  must  purchase  imported, 
hand-harvested  peas  and  blend  them 
with  domestic  crops  to  meet  the  "Grade 
A"  color  requirement.  AFFI  estimates 
that  10  million  pounds  of  imported  peas 
must  be  purchased  by  U.S.  processors 
per  year  at  an  approximate  annual  cost 
of  more  than  $2  million. 

Based  on  all  the  infbrmaticm  received, 
USDA  amended  Section  52.1669  in  the 
United  States  Standards  for  Grades  of 
Frozen  Field  Peas  and  Frozen  Black-Eye 
Peas  by  removing  the  color  attribute 
requirements  for  fitizen  black-eye  peas 
and  frozen  cream  peas  fit>m  the  text  and 
Table  lU  of  this  section. 

No  additional  costs  are  expected  to 
result  from  this  action  for  producers  and 
benefits  derived  from  this  action  may  be 
passed  on  to  consumers.  This  change  is 
expected  to  facilitate  marketing  of 
frozen  field  peas  and  firozen  black-eye 
peas. 

The  interim  final  rule  became 
effective  when  it  was  published  in  the 


Federal  Register  (60  FR  62709)  on 
December  7, 1995,  with  a  30-day 
comment  period.  In  response  to  the 
interim  final  rule  the  only  conunent 
received  was  from  AFFI.  which  agreed 
with  this  revision. 

This  action  will  finalize  the  interim 
final  rule.  An  editorial-ichange  will  be 
made  for  clarity  in  Section  52.1669 
(b)(2)  to  specify  that  in  the  classification 
of  coIot  for  "field  peas"  and  "mixed 
types",  "black-eye  peas"  and  "cream 
peas','  are  not  considered.  In  addition,  in 
the  interim  final  rule,  corrections  are 
made  to  the  authority  citation. 

List  of  Subiects  in  7  CFR  Part  52 

Food  grades  and  standards.  Food 
labeling.  Frozen  foods.  Fruit  juices. 
Fruits,  Reporting  and  recordkeeping 
requirements,  Vegetables. 

Accordingly,  the  interim  final  rule 
amending  7  CFR  part  52,  which  was 
published  at  60  FR  62710  on  E)ecember 
7, 1995,  is  adopted  as  a  final  rule  with 
the  following  change. 

PART  52--{AMENDED] 

1.  The  authority  citation  for  part  52  is 
revised  to  read  as  follows: 

Audiority:  7  U.S.C  1621-1627. 

2.  In  §  52.1669,  paragraph  (b)(2)  is 
revised  to  read  as  follows: 

152.1669    CtessiflcatkMi  of  color  and  grade 
cofnpllance. 

»        •        »        •        • 

(b)*  •  • 

(2)  "Field  peas"  and  "mixed  types". 
Each  luiit  with  a  color  that  is 
characteristic  of  very  young  peas 
("black-eye  peas"  and  "cream  peas"  are 
not  considered.) 

Dated:  September  6, 1996. 
Robwt  CKeenBjr, 

Director,  Fruit  and  Vegetable  Division. 
[FR  Doc.  96-23318  Filed  &-11-96;  8:45  am] 
BNJJNQ  COOe  34ie-0>-P 
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[Docket  No.  96-CE-1IMI):  Amendment  39- 
9753;  AO  96-19-Oq 

RIN2120-AA64 

Alrwortfiinaaa  Diractivaa;  Fairchild 
Aircraft  SA226  and  SA227  Sarlaa 
Airplanea 

AQENCY:  Federal  Aviation 
Administration.  DOT.' 
ACTION:  Final  rule;  request  for 
comments. 
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SUMMARY:  This  amendment  supersedes 
Airworthiness  Directive  (AD)  95-19-07, 
which  ciurently  requires  the  following 
on  Fairchild  Aircraft  SA226  and  SA227 
series  airplanes  equipped  with  certain 
main  lAnHing  gear  (MLG)  and  nose 
landing  gear  (NLX^):  repetitively 
inspecting,  using  ultrasonic  methods, 
the  left-hand  and  right-hand  KfLG  yokes 
and  the  NLG  yokes  for  stress  corrosion 
cracking,  and,  if  any  cracked  yokes  are 
found  that  exceed  certain  limits, 
replacing  either  the  cracked  yoke,  the 
yoke/cyUnder  combination,  or  the 
affected  MLG  or  NLG  assembly.  This 
action  also  supersedes  priority  letter  AD 
95-19-07  Rl,  which  was  issued  to 
incorporate  revised  service  information. 
Reports  of  l«nHing  gear  failures  on  the 
afiected  airplanes  prompted  the  original 
AD  action.  This  fiction  requires  the  same 
inspections,  but  requires  replacing  any 
MLG  and  NLG  assembly  vnth  any  cracks 
instead  of  allowing  flight  imtil  certain 
craOk  limits  are  exceeded.  The  inability 
to  determine  or  predict  crack  growth  on 
areas  where  stress  corrosion  occurs  on 
primary  structure  with  a  single-load 
path  (MLG  and  NLG  assemblies  are 
considered  such  structiue)  prompted 
this  action.  The  actions  specified  by  this 
AD  are  intended  to  prevent  MLG  or  NLG 
failure  caused  by  stress  corrosion 
cracking  in  the  yokes,  which  could 
result  in  loss  of  control  of  the  airplane 
diiring  landing  operations. 
DATES:  Effective  October  1, 1996. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Directm 
of  the  Federal  Register  as  of  October  1, 
1996. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
November  7, 1996. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  9&-CE-10- 
AD,  Room  1558, 601  E.  12th  Street, 
Kansas  City,  Missouri  64106. 

Service  information  that  applies  to 
this  AD  may  be  obtained  from  Fairchild 
Aircraft,  P.O.  Box  790490.  San  Antonio, 
Texas  78279-0490;  telephone  (210) 
824-9421.  This  information  may  also  be 
examined  at  the  FAA,  Central  Region, 
Office  of  the  Assistant  Chief  Coiinsel, 
Attention:  Rules  Docket  96-CE-lO-AD, 
Room  1558,  601  E.  12th  Street,  Kansas 
Qty,  Missouri  64106;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street.  NW..  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Hung  Viet  Nguyen,  Aerospace  Enginew, 
FAA,  Airplane  Certification  Office.  2601 
Meacham  Boulevard,  Fort  Worih,  Texas 


76193-0150;  telephone  (817) 222-5155; 
facsimile  (817)  222-5960. 

SUPPI.EMENTARY  MFORMATKM: 

Events  Iieeding  to  tiie  Issuance  of  AD 
05-19-07 

Several  reports  of  main  landing  gear 
(MLG)  and  nose  landing  gear  (NLG) 
failure  on  Fairchild  Aircraft  SA226  and 
SA227  series  airplanes  prompted  the 
FAA  to  issue  Airworthiness  Directive 
(AD)  95-19-07,  Amendment  39-9369 
(60  FR  47687,  September  14,  1995).  AD 
95-19-07  reqiiired  the  following  on 
Fairchild  Aircraft  SA226  and  SA227 
series  airplanes  equipped  with  certain 
MLG  and  NLG:  repetitively  inspecting, 
using  ultrasonic  methods,  the  left-hand 
and  right-hand  MLG  yokes  and  the  NLG 
yokes  for  stress  corrosion  cracking,  and, 
if  any  cracked  yokes  are  found  that 
exceed  certain  limits,  replacing  either 
the  cracked  yoke,  the  yoke/cylinder 
combination,  or  the  affected  MLG  or 
NLG  assembly.  Accomplishment  of  the 
inspections  required  by  AD  95-19-07 
was  required  in  accordance  with 
Fairchild  Service  Bulletin  (SB)  226-32- 
065,  Fairchild  SB  227-32-039,  or 
Fairchild  SB  CC7-32-O07,  all  Issued: 
August  16, 1995,  as  applicable. 

"nie  airplanes  in  the  above-referenced 
incidents  are  equipped  with  at  least  one 
part  number  (P/N)  OAS5453  MLG 
assembly  and  P/N  QASS451  NLG 
assembly.  Metallurgical  analysis  of  the 
yokes  of  the  right-hand  and  left-hand 
MLG  assemblies  and  NLG  assemblies  on 
several  of  these  airplanes  revealed  that 
the  failure  was  initiated  by  stress 
corrosion  cracking  of  the  yokes. 

Explanation  of  the  Relevant  Service 
Information 

The  service  bulletins  incorporated 
into  AD  95-19-07  contain  some 
incorrect  procedures  that  could  prevent 
an  owner/operator  from  correctly 
accomplishing  the  actions  required  by 
that  AD.  For  tnls  reason,  Fairchild 
Aircraft  revised  SB  226-32-065,  SB 
227-32-039,  and  SB  CC7-3  2-007,  each 
of  which  incorporates  the  following 
effective  pages  and  revision  levels: 


Effective  pages 

SB  date 

I,5,«id8 

• 

2,  3. 4,  6. 7,  and  9.... 

Revised:  September 

28,1995. 
Issued:  August  16, 

1905. 

These  swvice  bulletins  specify 
improved  procedures  for  ultrasonlcally 
inspecting  the  left-hand  and  right-hand 
Ozone  Industries,  Inc.  MLG  yoke 
(reference:  MLG  assembly  P/N 
OAS5453,  all  dash  nimibers  up  to  and 
including  -19),  and  Ozone  Industries, 


Inc.  NLG  yoke  (reference:  NLG  assembly 
P/N  OAS5451,  all  dash  number  up  to 
and  including  -17),  on  Fairchild 
Aircraft  SA226  and  SA227  series      • 
airplanes. 

Tbe  Need  to  Revise  AD  05-10-07 

The  FAA  determined  that  the  revised 
service  information  should  be 
incorporated  into  AD  95-19-07  to  allovr 
for  proper  inspection  of  the  MLG  and 
NLG  yokes  of  the  affected  airplanes,  and 
issued  priority  letter  AD  95-19-07  Rl  to 
prevent  MLG  or  NLG  fellure  caused  by 
stress  corrosion  cracks  in  the  yokes, 
which  could  result  in  loss  of  omtrol  of 
the  airplane  during  landing  operations. 
The  priority  letter  revised  AD  95-19-07 
by  (1)  retaining  tbe  repetitive 
inspections  and  possible  replacement 
required  by  AD  95-19-07;  and  (2) 
incorporating  the  revised  service 
bulletins  to  require  accomplishment  of 
the  actions  in  accordance  with  corrected 
and  clarified  procedures. 

Reason  for  This  Action 

After  in-depth  analysis,  the  FAA  has 
established  a  policy  to  not  allow 
airplane  operation  when  known  cracks 
exist  in  primary  structure  (MLG  and 
NLG  assemblies  are  considered  such 
structure).  The  FAA  makes  allowances 
on  this  pohcy  to  account  for  parts 
availability  provided  analysis  shows 
that  an  interim,  acceptable  level  of 
safety  can  be  maintained  through  a 
short-term,  repetitive  inspection 
program. 

For  this  reason,  the  FAA  has 
determined  that  the  crack  limits  in 
priority  letter  AD  95-19-07  Rl  and  AD 
95-19-07,  Amendment  39-9369.  should 
be  eliminated  and  that  AD  action  should 
be  taken  to  require  immediate 
replacement  of  any  cracked  MLG  or 
NLG  assembly.  Because  analysis  shows 
that  a  repetitive  inspection  program  can 
provide  an  interim  acceptable  level  of 
safety,  the  FAA  will  allow  a  grace 
period  for  those  owners/operators  with 
airplanes  where  a  crack  is  foimd  in  the  - 
MLG  or  NLG  yoke  during  the  initial 
inspection  required  by  this  action. 

Explanation  <^the  Provisions  ef  This 
AD 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Fairchild  Aircraft 
SA226  and  SA227  series  airplanes  of  the 
same  type  design,  this  AD  supersedes 
both  priority  letter  AD  95-19-07  Rl  and 
AD  95-19-07,  Amendment  39-9369, 
with  a  new  AD  that  retains  the 
requirement  of  repetitively  inspecting, 
using  ultrasonic  methods,  the  left-hand 
and  right-hand  MLG  yokes  and  the  NLG 
yokes  for  stress  corrosion  cracking,  and 
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requires  replacing  either  the  cracked 
yoke,  the  yoke/cylinder  combination,  or 
the  affected  MLG  or  NLG  assembly,  if 
any  crack  is  found.  AccompUshment  of 
the  required  inspections  is  in 
accordance  with  Fairchild  SB  226-32- 
065,  Fairchild  SB  227-32-039,  or 
Fairchild  SB  CC7-32-007,  as  applicable. 
Each  of  thesi  service  bulletins 
incorporates  the  following  efiisetive 
pages  and  re^sion  levels: 


Effective  pegas 

SBdMe 

1,5,  and  8...^ 

2,  3.  4. 6,  7.  and  9  .... 

1 

Revised:  September 

28,1995. 
Issued:  August  16. 

1995. 

AccompUshnent  of  the  replacement  is 
in  accordanqs  with  the  applicable 
maintenance  manual. 

Since  a  situation  exists  (possible  loss 
of  control  of  the  airplane  during  landing 
operations)  that  requires  the  immediate 
adoption  of  this  regulaticMi,  it  is  foimd 
that  notice  and  opportuility  for  pubUc 
prior' comment  hereon  are 
impracticable,  and  that  good  cause 
exists  for  making  this  amendment 
effective  in  I^ss  than  30  days. 

Compliance  Time  Criteria 

The  compliance  time  of  this  AO  is 

E resented  in  both  calendar  time  and 
ours  time-in-service  (TIS).  Cracking  of 
cntain  MLG  yokes  and  NLG  yokes  on 
the  affected  airplanes  is  caused  by  stress 
corrosion,  which  starts  as  a  result  of 
high  local  stress  (in  the  area  where  the 
piston  was  shrink  fitted  to  the  yoke) 
incurred  through  operation.  Corrosion 
can  then  develop  regardless  of  %^ether 
the  airplane  b  in  flight  or  on  the 
ground.  The  cracks  may  not  be  noticed 
initially  as  a  result  of  the  stress  loads, 
but  could  then  progress  as  a  resiilt  of 
corrosim.  The  stress  incurred  during 
flight  operations  or  temperature  changes 
could  then  cause  rapid  crack  growth,  hi 
order  to  ensi*e  that  these  stress 
corrosion  cracks  do  not  go  undetected, 
a  compliance  time  of  specific  hours  TIS 
and  calendar  time  (whichever  occurs 
first)  is  utiUzed. 

Conments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  immediate  flight  safety  and. 
thus,  was  not  preceded  by  notice  and 
opportimity  to  comment,  comments  are 
invited  on  this  rule,  hiterested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Riiles  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
above.  All  communications  received  on 


or  before  the  closing  date  for  comments 
will  be  considered,  and  this  rule  may  be 
amended  in  li^t  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
simimarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commentera  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Conunents  to 
Docket  No.  96-CE-lO-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Kegnlatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federaUsm 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
ccHrect  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR 11034.  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaliiation  is  not 
required).  A  copy  of  it,  if  filed,  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safiaty.  Incorporation  by  reference. 
Safety. 


Aikqition  of  the  AoMndment 

Accordingly,  pureuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39-nAIRWOfrmiNESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  fallows: 

Antitority:  49  USC  106(g).  40113. 44701. 

§39.13    [Amend«q 

2.  Section  39.13  is  amended  by 
removing  Airworthiness  Directive  (AD) 
95-19-07.  Amendment  39-9369  (60  FR 
47687,  September  14. 1995).  and  by 
adding  a  new  AD  to  read  as  follows: 

9»-l»-0S    Fairchild  AinTslI:  Amendment 

39-9753.  Docket  No.  96-CX-lO-AO. 
Supersedes  both  AO  95-19-07, 
Amendment  39-9369,  and  priority  letter 
AD  95-19-07  Rl. 

Applicability:  Models  SA226-T.  SA228- 
AT,  SA226-Ta  SA226-T(B).  SA227-AC. 
SA227-AT.  SA227-BC.  SA227-TT.  SA227- 
OC  and  SA227-DC  airplanes  (all  serial 
numbers),  certificated  in  any  category,  that 
are  equipped  with  one  or  more  of  the 
fiailowing: 

1.  Ozone  Industries,  Inc.  main  landing  gear 
(MLG)  yoke  (reference:  MLG  assembly  part 
number  OAS5453.  all  dash  numbers  up  to 
and  including  -19);  or 

2.  Ozone  Industries,  Inc.  nose  landing  gear 
(NLG)  yoke  (reference:  NLG  assembly  part 
number  OAS5451,  all  dash  numbers  up  to 
and  including -17). 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whettrar  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  perfonnance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (g)  of  this  AO.- 
The  raqueh  should  include  an  assessment  of 
the  efiiect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 
Compliance:  Required  initially  as  follows 
and  thereafter  as  indicated  in  the  body  of  this 
AD: 

1.  Within  the  next  100  hours  time-in- 
service  (TIS)  after  the  efiisctive  date  of  this 
AD  or  vrithin  the  next  3  months  after  the 
eSBCtive  date  of  this  AD,  whichever  occurs 
first,  and 

2.  Upon  the  installation  of  one  of  the 
afiiacted  MLG  or  NLG  assemblies  or  yokes. 

To  prevent  MLG  or  NLG  failure  caused  by, 
stress  corrosion  cracks  in  the  yokes,  which 
could  result  in  loss  of  control  of  the  airplane 
during  landing  operations,  accomplish  the 
following: 
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(a)  Inspect,  using  ultrasonic  methods,  both 
sides  of  the  left-hand  and  right-hand  MLG 
and  NLG  yokes  for  stress  corrosion  cracking 
in  accordance  with  the  ACXOMPUSHMENT 
INSTRUCTIONS  section  of  Fairchild  Service 
Bulletin  (SB)  226-32-065.  Fairchild  SB  227- 
32-039,  or  Fairchild  SB  CC7-32-007,  as 
applic^le.  Each  of  these  service  bulletins 
incorporates  the  following  effective  pages 
and  revision  levels: 


Effective  pages 

SB  date 

1.5.  and  8 -... 

2. 3.  4.  6.  7.  and  9  .... 

Revised:  September 

28,1995. 
Issued:  August  16, 

1995. 

(b)  If  no  cracks  are  found  during  the  initial 
inspection  required  by  paragraph  (a)  of  this 
AD,  accomplish  the  following: 

(1)  Prior  to  further  flight  after  the  initial 
inspection  required  by  this  AD,  clean  the 
MLG  and  NLG  yoke  and  piston  in  accordance 
with  FIGURE  2  of  the  service  balletins 
referenced  in  this  AD,  unless  already 
accomplished; 

(2)  Prior  to  further  flight  after  the  initial 
inspection  required  by  this  AD,  apply  a  small 
bead  of  Products  Research  and  Chemical 
Corporation  PR-1422  or  PR-1435  sealant  to 
the  MLG  and  NLG  yoke  as  shown  in  FIGURE 
2  of  the  service  bulletins  referenced  in  this 
AD.  and  as  described  in  the  SA226/227 
Series  Service  Repair  Manual,  Chapter  51- 
30-03,  Standard  Pzacticee— Sealing,  unless 
already  ;.ocomplished;  and 

(3)  ReinspKt  the  MLG  and  NLG  yokes  at 
intervals  not  to  exceed  2,500  hoars  TIS  or  12 
months,  whichever  occurs  first,  provided  no 
cracks  are  found.  If  cracks  are  found,  prior  to 
further  flight,  replace  the  cracked  part  with 

a  new  cv  serviceable  part  in  accordance  wdth 
the  applicable  maintenance  manual,  and 
accomplish  the  cleaning  of  and  sealant 
application  to  the  MLG  and  NLG  yoke  and 
piston  as  specified  in  paragraphs  (b)(1)  and 
(b)(2)  of  this  AD.  The  replacement  may  be 
accomplished  by  replacing  the  cracked  yoke, 
the  total  gear  assembly,  or  the  yoke/cylinder 
combination. 

(c)  If  a  crack  is  found  during  the  initial 
inspection  of  this  AD,  replace  the  cracked 
part  with  a  new  or  serviceable  part  in 
accordance  with  the  applicable  maintenance 
manual,  and  accomplish  the  cleaning  of  and 
sealant  application  to  the  MLG  and  NLG  yoke 
and  piston  as  specified  in  paragraphs  (b)(1) 
and  (b)(2)  of  this  AD.  The  replacement  may 
be  accomplished  by  replacing  the  cracked 
yoke,  the  total  gear  assembly,  or  the  yoke/ 
cylinder  combination.  Replace  any  cracked 
part  in  accordance  wnth  the  following 
schedule: 

(1)  With  a  crack  found  with  a  length  more 
than  1.5  inches  in  length:  PRIOR  TO 
FURTHER  FLIGHT; 

(2)  With  a  crack  found  with  a  length  more 
than  1  inch  but  not  more  than  1.5  inches: 
WITHIN  THE  NEXT  300  HOURS  TIS  AFTER 
THE  INTHAL  INSPECTION  REQUIRED  BY 
THIS  AD  OR  WITHIN  THE  NEXT  60  DAYS 
AFTER  THE  INTITAL  INSPECTION 
REQUIRED  BY  THIS  AD,  WHICHEVER 
OCXIURS  FIRST; 

(3)  With  a  cradli  found  with  a  length  more 
than  .75  inch  but  not  more  than  1  inch: 


WITHIN  THE  NEXT  400  HOURS  TIS  AFTER 
THE  INTIIAL  INSPECTION  REQUIRED  BY 
THIS  AD  OR  WITHIN  THE  NEXT  80  DAYS 
AFTER  THE  INTITAL  INSPECTION 
REQUIRED  BY  THIS  AD,  WHICHEVER 
OCCURS  FIRST; 

(4)  With  a  crack  found  with  a  length  more 
than  .50  inch  but  not  more  than  .75  inch: 
WTTHIN  THE  NEXT  500  HOURS  TIS  AFTER 
THE  INTOAL  INSPECTION  REQUIRED  BY 
THIS  AD  OR  WITHIN  THE  NEXT  100  DAYS 
AFTER  THE  INTOAL  INSPECTION 
REQUIRED  BY  THIS  AD,  WHICHEVER 
OCCURS  FIRST;  and 

(5)  With  a  crack  found  with  a  length  less 
than  0.50  inch:  WITHIN  THE  NEXT  600 
HOURS  TIS  AFTER  THE  INHTAL 
INSPECTION  REQUIRED  BY  THIS  AD  OR 
WTTHIN  THE  NEXT  120  DAYS  AFTER  THE 
INTHAL  INSPECTION  REQUIRED  BY  THIS 
AD,  WHICHEVER  OCCURS  FIRST. 

(d)  Replacing  a  MLG  or  NLG  yoke  with 
either  Ozone  Industries.  Inc.  MLG  yoke 
(reference:  MLG  assembly  part  nimiber 
OAS5453,  all  dash  numbers  up  to  and 
including — 19),  or  Ozone  Industries,  Inc. 
NLG  yoke  (reference:  NLG  assembly  part 
number  OAS5451,  all  dash  numbers  up  to 
and  including — 17)  re-establishes  the 
effectivity  of  this  AD. 

(1)  Repetitive  inspections  are  required 
upon  installation  and  at  intervals  not  to 
exceed  2,500  hours  TIS  ta  12  months, 
whichever  occurs  first,  provided  no  cracks 
are  found. 

(2)  If  cracks  are  found,  prior  to  further 
flight,  replace  the  cracked  part  with  a  new  or 
serviceable  part  in  accordance  with  the 
applicable  maintenance  manual,  and 
accomplish  the  cleaning  of  and  sealant 
application  to  the  MLG  and  NLG  yoke  and 
piston  as  specified  in  paragraphs  (b)(1)  and 
(b)(2)  of  this  AD.  The  replacement  may  be 
accomplished  by  replacing  the  cracked  yoke, 
the  total  gear  assembly,  or  the  yoke/cylinder 
combination. 

(3)  The  crack  limit  replacement 
compliance  times  specified  in  paragraph  (c) 
of  this  AD  only  apply  when  cracks  are  found 
during  the  initial  inspection  required  by  this 
AD.  If  any  crack  of  any  length  is  found 
during  a  subsequent  (any  repetitive) 
inspection,  the  part  must  be  replaced  PRIOR 
TO  FURTHER  FUGHT. 

(e)  The  MLG  and  NLG  yokes  to  which  this 
AD  applies  are  manufactured  by  Ozone 
Industries.  Inc.  Replacing  these  yokes  with 
approved  parts,  other  than  the  following 
Ozone  Industries,  Inc.  MLG  and  NLG  yokes 
eliminates  the  repetitive  inspection 
requirements  of  this  AD: 

(1)  Ozone  Industries.  Inc.  MLG  yoke 
(reference:  MLG  assembly  part  number 
OAS5453,  all  dash  numbers  up  to  and 
including — 19). 

(2)  Ozone  Industries,  Inc.  NLG  yoke 
(reference:  NLG  assembly  part  number 
OAS5451,  all  dash  niunbers  up  to  and 
including— 17). 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 


provides  an  equivalent  level  of  safety  may  be« 
approved  by  the  Manager.  Airplane 
Certification  Office  (AGO).  FAA.  2601 
Meacham  Boulevard,  Fort  Worth.  Texas 
76193-0150.  The  request  shall  be  forwarded 
through  an  appropriate  FAA  Maintenance 
Inspector,  who  niay  add  comments  and  then 
send  it  to  the  Manager,  Fort  Worth  AGO. 
Alternative  methods  of  oomplianoe  approved 
in  accordance  with  either  (xiority  letter  AD 
95-19-07  Rl  or  AD  95-19-07,  Amendment 
39-9369  (both  superseded  by  this  action),  an' 
not  considered  approved  as  alternative 
methods  of  compliance  with  this  AD. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Fort  Worth  AGO. 

(h)  The  inspections  required  by  this  AD 
shall  be  done  in  accordance  with  Fairchild 
Service  Bulletin  226-32-065,  Fairchild 
Service  Bulletin  227-32-039.  or  Fairchild 
Service  Bulletin  OC7-32-007,  as  applicable. 
Each  of  these  service  bulletins  incorporates 
the  following  effective  pages  and  revisioD 
levels: 


Eflective  pages 

SB  date 

1,  5,  and  8 _.... — 

2, 3. 4. 6. 7.  and  9  .... 

Revised:  September 

28.1995. 
Issued.  August  16. 

1996. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Fairchild  Aircraft,  P.O.  Box  790490,  Sao 
Antonio,  Texas  78279-0490.  Copies  may  be 
inspected  at  the  FAA,  Central  Region,  Office 
of  the  Assistant  Chief  Counsel,  Room  1558, 
60'"  E.  12th  Street,  Kansas  City.  Missouri,  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW,  suite  700, 
Washington,  DC 

(I)  This  amendment  (39-9753)  sup>ersedes 
AD  95-19-07.  Amendment  39-9369,  and 
priority  letter  AD  95-19-07  Rl. 

(j)  This  amendment  (39-9753)1  becomes 
efiiactive  on  October  1, 1996. 

Issued  in  Kansas  Qty,  Missouri,  on 
September  3, 1996. 
Henry  A.  Arastraog. 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  96-22951  Filed  9-11-96;  8:45  am] 
coot  4»t*-lS-U 


14  CFR  Part  71 

[Alrapace  Docket  No.  96-A8W-15] 

Revision  of  Class  E  Airspace; 
GalnMvills.  TX 

AOENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  correction. 


summary:  This  action  corrects  an  eirar 
in  the  geographic  coordinates  of  a  final 
rule  that  was  published  in  the  Federal 
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'  on  |ime  4, 1996  (61  FR  28037), 
Airspace  Docket  No.  95-ASW-15. 

EFFECTIVE  DATE:  September  12, 1996. 

FOR  FUfmcn  MFOfMUTION  CONTACT: 

C3iuck  Prankenfield,  Operations  Branch, 
Air  TrafBc  IX vision.  Southwest  Region, 
Pedwal  Aviition  Administration,  Port 
Worth,  TX  76193-0530,  telephone  817- 
222-5591. 

SUPPLBCNTARV  MF0MIAT10N: 

History        i 

Federal  Kbgister  Documoit  96-13929, 
Airspace  Docket  No.  95-ASW-15. 
pubUshed  oH  June  4, 1996  (61  FK 
28037),  revi^  the  description  of  the 
Qass  E  airspace  area  at  Gainesville,  TX. 
An  error  was  discovered  in  the 
geographic  ooordinates  for  the 
Gainesville  Mimicipal  Airport. 
Gainesville,  TX,  and  for  the  Gainesville 
Radio  Beacon  (RBN).  The  coordinates 
for  the  Gainesville  Mimicipal  Airport 
were  pubUsked  as  latitude  33*38'57"N., 
longitude  9ni'43"W.:  they  should 
have  been  published  as  latitude 
33»39'05"N.,  longitude  97»11'49"W.  The 
coordinates  for  the  Gainesville  RBN 
were  published  as  latitude  33°42'24"N., 
longitude  9g»10'19"W.;  they  should 
have  been  published  as  latitude 
33»43'07"N.,  longitude  97«11'55"W. 
This  action  corrects  the  geographic 
coordinates  that  were  published  in 
error. 

GMTectioa  to  Final  Role 

Accordindy,  pursuant  to  the 
authcHlty  delegated  to  me,  the 
geographic  coordinates  for  the 
description  of  the  Class  E  airspace  area 
at  Gainesville,  TX,  as  pubUshed  in  the 
Federal  Register  on  June  4, 1996  (61  FR 
28037),  (Federal  Register  Document  9&- 
13929:  page  28037,  coluom  3),  are 
corrected  as  follows: 


171.1 


[Correctecq 


ASW  TX  E5  Gaiaetville,  TX  (Conwted] 

Gainesville  Nfinicipal  Airport  TX 

Removing  "(Ut  33«38'57"N..  long. 
9ril'43"W.)"  and  subetituting 
"(Let  33*39'05"N.,  long.  97*11'49"W.)' 


GainesviUeRBN 

Removing  "(Ut.  33*42^4"N.,  long. 
gSMtnyW.)"  and  substituting 
"(LaL  id'AyOT^.,  long.  97*11'55"W.)" 

Issued  in  Fort  Worth,  TX,  on  September  3, 
1996. 

ABmt  L  ViaeUi. 

Acting  Manager,  Air  Traffic  Division, 

Southwest  Beg/on. 

(FR  Doc  96-23367  Filed  9-11-96;  8:45  am] 


DEPARTMEHT  OF  DEFENSE 

Dapartrowit  of  the  Navy 

32CFRPart706 

Certiflcations  and  Examptiona  Undar 
tha  intamational  Ragulationa  for 
Pravanling  Colllaiona  at  Saa,  1072 

aqency:  Department  of  the  Navy,  DOD. 
ACTION:  Final  rule. 

SUMMARY:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  imder  the  International 
Regulations  for  Preventing  Collisions  at 
Sea,  1972  (72  COLREGS),  to  reflect  that 
the  Deputy  Assistant  Judge  Advocate 
General  (Admiralty)  of  the  Navy  has 
determined  that  USS  FALCON  (MHC 
59)  is  a  vessel  of  the  Navy  which,  due 
to  its  special  construction  and  purpose, 
cannot  fully  comply  with  certain 
provisions  of  the  72  COLREGS  without 
interfering  with  its  special  functions  as 
a  naval  ship.  The  mtended  efiisct  of  this 
rule  is  to  warn  mariners  in  waters  where 
72  COLREGS  apply. 
EFFECTIVE  DATE:  August  21, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Captain  R.  R.  Pixa.  JAGC,  U.S.  Navy, 
Admiralty  Coimsel,  Office  of  the  Judge 
Advocate  General,  Navy  Department, 
200  Stovall  Street,  Alexandria,  Virginia, 
22332-2400.  Telephone  Number:  (703) 
325-9744. 

SUPPLEMBITARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C. 
1605,  the  Department  of  the  Navy 
amends  32  CFR  Part  706.  This 
amendment  provides  notice  that  the 
Deputy  Assistant  Judge  Advocate 
General  (Admiralty)  of  the  Navy,  under 


authority  delegated  by  the  Secretary  of 
the  Navy,  has  certified  that  USS 
FALCON  (MHC  59)  is  a  vessel  of  the 
Navy  which,  due  to  its  special 
construction  and  purpose,  caimot  fiiUy 
comply  with  the  following  specific 
provisions  of  72  COLREGS  without 
interfering  with  its  special  function  as  a 
naval  ship;  Rule  27(n.  pertaining  to  the 
display  of  all-round  lights  by  a  vessel 
engaged  in  mineclearance  operations: 
and  Annex  I,  paragraph  9(b),  prescribing 
that  all-round  lights  be  located  as  not  to 
be  obscured  by  masts,  topmasts  <x 
structures  within  angular  sectors  of 
m(»e  than  six  degrees,  llie  Deputy 
Assistant  Judge  Advocate  G«ieral 
(Admirals)  of  the  Navy  has  also 
certified  that  the  lights  involved  are 
located  in  closest  possible  compliance 
with  the  applicable  72  COLREGS 
requirements. 

Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  Parts  296  and 
701,  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 
placement  of  lights  on  this  vessel  in  a 
manner  differently  from  that  prescribed 
herein  will  adversely  affect  the  vessel's 
ability  to  perform  its  military  functions. 

List  of  Snblects  in  32  CFR  Part  706 

Marine  safety.  Navigation  (water),  and 
Vessels. 

Accordingly,  32  CFR  part  706  is 
amended  as  follows: 

PART  706— {AMENDED] 

1.  The  authority  citation  for  32  CFR 
part  706  continues  to  read: 

Antlutrity:  33  U.S.C.  1605. 

2.  Section  706.2  is  amended  by 
adding  the  following  entry  for  USS 
FALCON  to  Table  Four,  paragraph  18: 

|706^    Certffleatlons  of  the  Secretary  of 
ttte  Navy  under  Executive  Order  1 1964  and 
33  U^C.  1608w 


Table  Four 


18. 


Vessel 


NumtMr 


Obscured  angles  relative  to  ship's  headtoig 


USSFALCO 


Port 


STBO 


MHC  59  65;0»  to  75.8* 


284.1*  to  294.6" 
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DMwl:  Auguat  21. 1M6. 

Captain,  JAGC,  U.S.  Navy.  Deputy  Assittant 

fudge  Advocate  Gen&ral  (Admiralty). 

IFR  Doc.  96-23163  Filed  »-ll-96: 8:45  am] 


POSTAL  SERVICE     ■ '^  • . 

39  CFR  Part  111 

Clasaiflcation  Raform;  hnplementBtlon 


agency:  Postal  Service. 
ACTION:  Final  rule. 


SUMMARY:  This  final  rule  sets  forth 
additional  Domestic  Mail  Manual 
(DMM)  standards  adopted  by  the  Postal 
Service  to  implement  the  Decision  of 
the  Governors  of  the  United  States 
Postal  Service  on  the  Recommended 
Decision  of  the  Postal  Rate  Commission 
on  Nonprofit  Standard  Mail,  Nonprofit 
Enhanced  Carrier  Route  Standard  Mail, 
Nonprofit  Periodicals,  and  Within 
Coimty  Periodicals,  Docket  No.  MC96- 
2.  Classification  Reform  II. 
^FECnVE  DATE:  October  6. 1996. 

FOR  FURTHER  INFORMATION  CONTACT. 
Leo  F.  Raymond.  (202)  268-5199. 
SUPPLEMENTARY  INFORMATION:  On  April 
4, 1996,  pursiiant  to  its  authority  imder 
39  U.S.C  3621,  et  aeq..  the  Postal 
Service  filed  with  the  Postal  Rate 
Conunission  (PRC)  a  request  for  a 
recommended  decision  on  several  mail 
classification  reform  proposals  for 
nonprofit  Periodicals  and  Standard  Mail 
(Classification  Reform  U).  The  PRC 
designated  the  filing  as  Docket  No. 
MC96-2.  On  April  11, 1996.  the  PRC 
published  a  notice  of  the  filing,  with  a 
description  of  the  Postal  Service's 
proposals,  in  the  Federal  Kegister  (61 
FR 16129-16146).  The  PRC  issued  its 
Opinion  and  Reconunended  Decision  on 
Docket  No.  MC96-2  on  July  19, 1996.  In 
that  document,  the  PRC  favorably 
recommended  what  the  Postal  Service 
had  proposed,  with  the  exception  of 
those  provisions  in  the  Classroom 
Periodicals  rate  schedule;  the  PRC 
reopened  the  record  in  Docket  No. 
MC96-2  for  further  proceedings  on  that 
category  of  mail.  On  August  6, 1996,  the 
Governors  of  the  Postal  Service  accepted 
the  Recommended  Decision  and  the 
Board  of  Governors  set  October  6, 1996, 
as  the  date  on  which  the  provisions  of 
Docket  No.  MC9&-2  would  take  eEEoct. 
A  notice  of  the  Decision  of  the 
Governors  was  published  aa  August  15, 
1996  (61  FR  42464-42476). 

The  DMM  standards  that  ware 
proposed  to  take  eSsct  to  implement 


Dodcat  No.  MC96-2  were  nublidwd  for 
public  commflDt  in  the  Faaaral  Kegiater 
on  June  24, 1996  (61  FR  32606-32616). 
Because  no  coouaents  wwe  received  on 
the  proposed  ruk,  it  was  adopted 
without  change  as  the  final  rule^-except 
as  noted  dterein  to  reflect  the  absence  of 
rate  (wovisicxu  for  Classroom 
Periodicals  in  the  PRC's  Recommended 
Dedsion  that  was  accepted  and 
implemented  by  the  Governors,  and 
published  cm  August  15, 1996  (61  FR 
42478-42489). 

Because  the  PRCs  Recommended 
Decision,  as  accepted  and  implemented 
by  the  Governors,  excluded  rate  changes 
for  Classroom  Periodicals  that  had  be«i 
proposed  by  the  Postal  Service,  the  rate 
schedule  for  Classroom  Periodicals  was 
unchanged,  retaining  ZIP-»-4  Classroom 
rates.  Because  of  this  difference  from 
what  the  Postal  Service  had  proposed  in 
its  request  and  in  the  proposed  rule,  the 
August  15  final  rule  also  proposed 
standards  for  ZIP-t-4  Classroom  rate  mail 
that  were  different  from  those  published 
in  DMM  Issue  50.  (In  general,  me  Postal 
Service  proposed  to  establish  eligibility 
standards  for  ZIP-f4  Classroom  rate  mail 
that  parallel  those  for  other  automation 
rate  Periodicals.  Mail  preparation 
standards  for  ZIP+4  Classroom  rate  mail 
would  be  essentially  similar  to  those  for 
upgradable  mail  in  other  classes,  except 
a  "HP+A  code  would  be  required  in  the 
address.  The  Postal  Service  anticipated 
minimal  adverse  impact  from  this 
proposal  on  the  mailing  community, 
given  the  applicability  of  ZIP-»-4  rates  to 
only  letter-size  pieces  and  the  likely 
absence  of  a  significant  volume  of  letter- 
size  mail  in  the  Classroom  Periodicals 
subclass.)  Because  those  specific 
standards  were  not  part  of  the  Jime  24 
proposed  rule,  the  Postal  Service 
accepted  further  comments  on  those 
standards  from  interested  parties  for  an 
additional  21  days  (i.e.,  through 
September  5, 1996). 

No  comments  were  received  aa  the 
proposed  rule  for  TSP+A  Classroom 
Periodicals  rate  eligibility  and  mail 
preparation.  Therefore,  the  Postal 
Service  adopts  the  corresponding  DMM. 
standards  as  the  final  rule. 

These  relevant  standards  are  shown 
below  for  the  information  of  readers,  but 
are  the  same  as  the  corresponding 
standards  published  in  the  August  15 
final  rule. 

All  references  to  DMM  sections 
shown  in  this  rule  are  based  on  DMM 
Issue  50  (July  1, 1996)  as  amended  by 
the  August  15  final  rule. 

Lilt  of  Subjects  in  39  CFR  Part  111 

Postal  Service. 

For  the  reasons  discussed  above,  the 
Postal  Service  hereby  adopts  the 


following  amendments  to  the  Domestic 
Mail  Manual,  which  is  incorporated  by 
reference  in  the  Code  of  Federal 
Regulations  (see  39  CFR  part  111). 

PART  111— [AMENDEp] 

1.  The  authority  dtaticm  for  39  CFR 
part  111  continues  to  read  as  followrs: 

AndMrity:  S  U.S.C  552(a):  39  U.S.C  101, 
401,  403,  404,  3001-3011,  3201-3219.  3403- 
3406,  3621.  3626,  5001. 

2.  Revise  the  folloMring  sections  of  the 
Domestic  Mail  Manual  as  set  forth 
below: 

C    CHARACTEUSnCS  AND  CONTENT 


C800    Antomation-GompatiUe  Mail 
C810    Lemn  and  Cards 


2.0    DIMENSIONS 

•        •        •        •        • 

[Revise  the  heading  of  2.3  to  read  as 
follows:] 

2.3    Maximum  Weight 

[Revise  2.3a  to  read  as  follows:] 
Maximum  weight  limits  are  as 

follows: 
a.  2.5  oimoes:  upgradable  Presorted 

First-Class  Mail,  ZIP-t-4  Classroom 

Periodicals,  and  upgradable 

nonautomation  Standard  Mail. 

***** 

C840    Barcoding  Standards 


2.0  BARCODE  LOCATION— LETTER- 
SIZE  PIECES    . 

2.1  Barcode  Clear  Zone 

[Amend  2.1  by  revising  the  first 
sentence  to  read  as  follows:] 

Each  letter-size  piece  in  an 
automation  rate  mailing,  each  piece  of 
ZlP+4  Classroom  Periodicals,  and  each 
piece  of  upgradable  Presorted  First- 
Class  Mail  or  upgradable  Standard  Mail 
(A)  must  have  a  barcode  clear  zone 
luiless  the  piece  bears  a  DPBC  in  the 
address  book.  *  *  * 


E  ELiGiBiLrnr 

•   *      •  •  • 

E200    Periodicals 


E240    Automation  Rates 
IM    BASIC  STANDARDS 

t.l    All  Pieces 


[Amend  1.1  by  revising  the  introductory 
text  to  read  as  follows:] 
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Except  for  CSassroom  Periodicals 

under  3.0,  all  fiieces  in  an  automation 
Periodicals  m^jHng  must: 

•        *  ,  -i*"'  -  •        • 

[Revise  the  hesding  of  2.0  to  read  as 

follows:] 

2.0    RATE  A^PUCATION— EXCEPT 
CLASSROOM  PERIODICALS 


.0  to  n 


(Add  new  3.0  to  read  as  follows:) 

3.0  RATE  APPUCATION— 
CLASSROOM  PERIODICALS  ONLY 

3.1  ZIP+4  Rates 

ZSP*4  Classroom  Periodicals  must 
meet  the  basic  standards  in  1.1a  through 
1. If  and  1.2.  except  each  piece  must 
meet  the  physical  standards  for  letter- 
size  mail  in  CdlO  and  the  standards  for 
OCR  processing  in  C830,  must  bear  the 
correct  ZIP-*-4  code  in  the  address,  and 
must  have  address  elements  in  the 
standardized  ft>nnat  placed  in  the  OCR 
read  area,  under  AOIO.  ZIP'f4  rates 
apply  to  each  letter-size  piece  that  is 
sorted  imder  M81G  into  the 
corresponding  qualifying  groups: 

a.  Groups  of  150  or  more  pieces  in  5- 
digit  or  unique  3-digit  trays  quaUfy  for 
the  3/5  ZIP+4  rate. 

b.  Groups  of  fewer  than  150  pieces  in 
origin/entry  3-digit  trays  and  groups  of 
150  or  more  pieces  in  other  3-digit  or 
AAOC  trays,  and  all  pieces  in  mixed 
AADC  trays  qualify  for  the  Basic  ZIP-t-4 
rate. 

3.2  Barcoded  Ratas 

Barcoded  Classroom  Periodicals  must 
meet  the  basic  standards  in  1.00 
Barcoded  rates  apply  to  each  letter-size 
piece  that  is  sorted  under  M810  into  the 
corresponding)  qualifying  groups: 

a.  Ooups  of  150  or  more  pieces  in  5- 
digit  trays  qualify  for  the  5-Digit 
Barcoded  rate.. 

b.  Groups  of  150  ot  more  pieces  in 
unique  3-digit  trays  quaUfy  for  the  3- 
Digit  Barcoded  rate. 

c  Pieces  for  unique  3-digit 
destination  that  is  part  of  a  3-digit 
scheme  group  in  L003  quahfy  for  the  3- 
Digit  Barcoded  rate  when  placed  in  a  3- 
digit  scheme  tfay  if  grouped  separately 
from  pieces  fof  other  3-digit  areas. 

d.  Groups  of  fewer  that  150  pieces  in 
origin/entry  3-digit/scheme  trays  and 
groups  of  150  Or  more  pieces  in  other  3- 
digit,  3-digit  scheme,  or  AADC  trays  and 
all  pieces  in  mixed  AADC  trays  qualify, 
for  the  Basic  Barcoded  rate. 


M    MAIL  PREFlMtATION  AND 

SORTATION 


M800    All  Automation  Mail 

[Revise  the  heading  ofMSlO  to  read  as 
follows:} 

M810   Letta-'Size  Mail 

1.0  BASIC  STANDARDS 

1.1  Standards 

[Amend  1.1  by  replacing  the  term 
"Regular  Periodicals"  with 
"Periodicals"  in  the  first  sentence  to 
read  as  follows:] 

Letter-size  automation  rate  First-Class 
Mail,  Periodicals,  and  Standard  Mail  (A) 
must  be  prepared  tmder  M810  and  the 
eiigibiUty  standards  for  the  rate 
claimed.*  *  * 

1.2  Mailii^ 

[Amend  1.2  by  adding  the  following 
sentence  to  the  end  of  the  section  to 
read  as  follows:]  .    \; 

*  *  *  A  Periodicals  mailings  may  liot 
contain  both  ZIP-t-4  Classroom  pieces 
and  any  other  automation  rate 
Periodicals. 


1.6    Scheme  Sortation 

[Amend  1 .6  by  adding  the  following 
sentence  to  the  end  c^the  section  to 
read  as  follows:! 

*  *  'Scheme  sortation  is  not 
avail^le  for  ZIP-»4  Classroom 
Periodicals.       ' 


3.0  PREPARATION— PERIODICALS 

3.1  Tray  Preparatiai 

[Amend  3.1  by  revising  3.1b  to  read  as 
follows:] 

Tray  size,  preparation  sequence,  and 

labeling:*.-,  V. 

*        *        •        •        • 

b.  3-digit/8cheme  (3-digit  only  for 
ZIP-»4  Classroom  Periodicals):  required 
(150-piece  minimum  except  no 
minimum  for  required  origin/optional 
entry  3-digit(s)/scheme);  overflow 
allowed:  for  line  1,  use  L002.  Colimm 
B  (accept  use  L002,  Column  A,  for 
ZIP-f4  Classroom  Periodicals). 


3.2    Line  2 

[Revise  3.2  to  read  as  follows:] 

Line  2:  PER  or  NEWS  (as  appropriate). 
LTRS  BC  (except  LTRS  UPGR  for  ZlP-t^ 
Classroom  Periodicals),  and: 

Stuitey  F.  Mini, 

Chief  Counsel,  Legislative. 

(FR  Doc  96-23394  Filed  9-11-96;  8:45  am] 

BIUJNQ  COM  mS-IS-H 


DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmoapharie 
Adminlatratlon 

50CFR,Part660 

[Docket  No.  960126016-6121-04:  LO. 
0606968] 

Flahartas  Off  Waat  Coast  Slataa  and  tn 
tha  Wastam  Pacific;  Waat  Coast 
Salmon  Rahaiiaa;  Cloauras  from  tha 
Oragon-Callfomia  Bordar  to  Humtwidt 
South  Jatty,  CA,  and  from  ttw  U.S.- 
Canadian Border  to  Laadt>atter  Point, 
WA 

agency:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  {NOAA), 
Commerce. 
ACTION:  Clostues. 

SUMMARY:  NMFS  announces  that 
commercial  salmon  fisheries  were 
closed  in  the  following  areas:  firom  the 
Oregon-California  border  (42''00'00"  N. 
lat.)  to  Humboldt  South  Jetty,  CA 
(40*45*53"  N.  lat.).  at  midnight,  August 
22. 1996;  and  bom  the  U.S.-Canadian 
b<Hder  to  Leadbetter  Point,  WA 
(46«38'10"  N.  lat.).  at  midnight,  August 
24. 1996.  The  Director,  Northwest 
Region.  NMFS  (Regional  Director),  has 
determined  that  the  commercial  quotas 
of  2,500  Chinook  salmon  and  20,800 
o^o  salmon  for  the  respective  areas 
have  been  reached.  This  action  is 
necessary  to  conform  to  the  preseason 
announcement  of  the  1996  management 
measures  and  is  intended  to  ensure 
conservation  of  chinool^  and  coho 
salmon.  ^  .    ■ 

DATES:  Closure  firom  the  Oregon--^  '-*"'  '' 
CaUfomia  border  to  Hiunboldt  South 
Jetty.  CA,  is  efiisctive  at  2400  ho\irs  local 
time.  August  22, 1996,  through  0001 
hours  local  time,  September  1, 1996,  at 
which  time  the  season  reopens  under 
the  terms  of  the  preseason     "  / 
annoimcement  of  the  1996  mandgemetit 
measures.  Closure  from  the  U.S.- 
Canadian border  to  Leadbetter  Point, 
WA,  is  effective  at  2400  hours  local  - 
time,  August  24, 1996,  through  2400 
hours  local  time,  September  30,  1996.  at 
which  time  the  season  remains  closed 
under  the  termS  of  the  preseason 
annoimcement  of  the  1996  management 
measures.  Comments  will  be  accepted 
through  September  26, 1996. 
ADDRESSES:  Comments  may  be  mailed  to 
William  Stelle,  Jr.,  Director,  Northwest 
Region,  NMFS.  7600  Sand  Point  Way 
NE.,  Seattle,  WA  98115-0070,  or  Hilda 
Diaz-Soltero,  Director,  Southwest 
Region,  NMFS,  501  W.  Ocean  Blvd., 
Suite  4200,  Long  Beach,  CA  90802- 
4132.  Information  relevant  to  this  action 
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has  been  compiled  in  aggregate  fonn 
and  is  available  for  public  review  during 
business  hours  at  the  Northwest 
Regional  Office  or  Southwest  Regional 
Office. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  L  Robinson,  206-526-6140.  or 
Rodney  R  Mclnnis,  310-980-4030. 
SUPPLEMBITARY  INFORMATION: 
Regulations  governing  the  ocean  salmon 
fisheries  at  50  CFR  660.409(a)(1)  state 
that  when  a  quota  for  the  commercial  or 
the  recreational  fishery,  or  both,  for  any 
salmon  species  in  any  portion  of  the 
fishery  management  area  is  projected  by 
the  Regional  Director  to  be  reached  on 
or  by  a  certain  date.  NMFS  will,  by 
notice  issued  imder  50  CFR  660.411, 
close  the  commercial  or  recreational 
fishery,  or  both,  for  all  salmon  species 
in  the  portion  of  the  fishery 
management  area  to  which  the  quota 
appUes  as  of  the  date  the  quota  is 
projected  to  be  reached. 

In  the  annual  management  measures 
for  ocean  salmon  fisheries  (61  FR  20175, 
May  6, 1996),  NMFS  announced  that  the 
1996  commercial  fishery  in  the  area 
betvreen  the  Oregon-CaUfomia  border 
and  Himiboldt  South  Jetty,  CA,  would 
opm  on  August  15  and  continue 
through  August  31  or  attainment  of  the 
2,500  Chinook  salmon  quota,  whichever 
occurred  first.  NMFS  also  annoimced 
that  a  1996  commercial  fishery 
contingency  season  in  the  area  between 
the  U.S. -Canadian  border  and 
Leadbetter  Point,  WA,  would  open  on 
July  26  and  continue  through  September 
30  or  attainment  of  the  18,800  chinook 
salmon  quota,  whichever  occurred  first. 
An  inseason  action  at  61  FR  40157, 
August  1, 1996,  announced 
implementation  of  the  contingency 
season.  A  further  inseason  action  at  61 
FR  43472,  August  23, 1996,  increased 
the  commercial  coho  salmon  quota  for 
the  area  to  20,800  fish. 

The  best  available  information  on 
August  21  indicated  that  catch  and 
effort  data  and  projections  supported 
closure  of  the  commercial  fishery  in  the 
area  between  the  Oregon-California 
border  and  Humboldt  South  Jetty,  CA,  at 
midnight,  Axigust  22,  and  closure  of  the 
commercial  fishery  in  the  area  between 
the  U.S.-Canadian  border  and 
Leadbetter  Point,  WA,  at  midnight, 
August  24. 

uie  Regional  Director  consulted  with 
representatives  of  the  Pacific  Fishery 
Management  Council,  the  California 
Department  of  Fish  and  Game,  and  the 
Washington  Department  of  Fish  and 
Wildlife  regarding  these  closures.  The 
States  of  Caiifomia  and  Washington  will 
manage  the  commercial  fishery  in  state 
waters  adjacent  to  these  areas  of  the 


exclusive  economic  zone  in  accordance 
with  this  Federal  action.  As  provided  by 
the  inseason  notice  procedures  of  50 
CFR  660.411,  actiud  notice  to  fishermen 
of  this  action  was  given  prior  to  2400 
hours  local  time,  August  22, 1996 
(closure  fit>m  the  Or^on-Califomla 
border  to  Humboldt  South  Jetty,  CA) 
and  2400  hours  local  time,  August  24, 
1996  (closure  bom  the  U.S.-Canadian 
border  to  Leadbetter  Point,  WA)  by 
telephone  hotline  number  206-526- 
6667  or  800-662-9825  and  by  U.S. 
Coast  Guard  Notice  to  Mariners 
broadcasts  on  Channel  16  VHF-FM  and 
2182  kHz.  Because  of  the  need  for 
immediate  action  to  stop  the  fishery 
upon  achievement  of  the  quota,  NMFS 
has  determined  that  good  cause  exists 
for  this  notice  to  be  issued  without 
affording  a  prim  opportunity  for  public 
comment  This  notice  does  not  apply  to 
other  fisheries  that  may  be  operating  in 
other  areas. 

ClassificatiMi 

This  action  is  authorized  by  50  CFR 
660.409  and  660.411  and  is  exempt  fit>m 
review  imder  E.O.  12866. 

Authority:  16  U.S.C  1801  of  seq. 

Dated:  September  5, 1996 
GaiyCMatlodc 

Director,  Office  of  Sustainable  Fisheries. 
National  Ktorine  Fisheries  Service. 
(FR  Doc.  96-23253  Filed  9-11-96;  8:45  am] 
Muato  coof  Mie-a-F 


50CFRPartS79 

[DockM  Na  960129019-6019-01;  LO. 
0808960] 

FIshertee  of  the  Exclusive  Economic 
Zone  Off  Alaaka;  Shaipchin  and 
Northern  Rockflsh  In  the  Aleutian 
Islands  SutMraa 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Inseason  adjustment;  request  for 

commfflits. 

StiMMARY:  NMFS  issues  an  inseason 
adjustment  prohibiting  retention  of  Atka 
mackerel  in  the  Aleutian  Islands 
subarea  of  the  Bering  Sea  and  Aleutian 
Islands  management  area  (BSAI).  This 
action  is  necessary  to  prevent 
overfishing  of  the  sharpchin/northem 
rockfish  si>ecies  group. 
DATES:  1200  hrs,  Aladca  local  time 
(A.l.t.),  September  7, 1996,  until  2400 
hrs,  A.l.t.,  December  31,  1996. 
Comments  must  be  received  at  the 
following  address  no  later  than  4:30 
p.m.,  A.l.t,  September  23, 1996. 


t:  Comments  may  be  sent  to 
Ronald  J.  Berg,  Chief.  Fisheries 
Management  Division,  Alaska  Region, 
NMFS,  P.O.  Box  21668,  Juneau.  AK 
99802,  Attn:  Lori  Gravel,  or  be  delivered 
to  the  fourth  flow  of  the  Federal 
Building,  709  West  9th  Street.  Juneau. 
AK. 

FOR  FURTHER  MFORMATKM  CONTACT 
Andrew  Smoker,  907-586-7228. 
SUPPLEMENTARY  ilFORMATKM:  The 
groundfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Ana 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  under 
authority  of  the  Magnuson  Fishery 
Conservatism  and  Management  Act 
(Magnuson  Act).  Fishing  by  U.S.  vessels 
is  governed  by  regulations 
implementing  the  FMP  at  subpart  H  of 
50  CFR  part  600  and  50  CFR  part  679. 

The  Magnuson  Act  requires  that 
conservation  and  management  measiues 
prevent  overfishing.  The  1996 
overfishing  level  for  the  sharpchin/ 
northern  rockfish  species  group  in  the 
Aleutian  Islands  subarea  of  the  BSAI  is 
estabUshed  by  the  Final  1996  Harvest 
Specifications  of  Groundfish  (61  FR 
4311,  February  5, 1996)  as  5,810  metric 
tons  (mt)  and  the  acceptable  biological 
catch  as  5,810  mt.  As  of  August  24, 
1996,  6,578  mt  of  sharpchin/northem 
rockfish  have  been  caught. 

NMFS  closed  directed  fishing  for 
sharpchin/northem  rockfish  on  May  30, 
1996  (61  FR  28072,  June  4,  1996)  and 
prohibited  retention  of  sharpchin/ 
northern  rockfish  on  July  27, 1996  (61 
FR  40158,  August  1, 1996).  Substantial 
trawl  fishing  effort  will  be  directed  at 
remaining  amoimts  of  Atka  mackerel  in 
the  Aleutian  Islands  subarea  during 
1996.  This  fishery  can  have  a  significant 
bycatch  of  sharpchin/northem  rockfish. 

The  Administrator,  Alaska  Region, 
NMFS,  has  determined,  in  accordance 
with  §679.25(a)(l)(i)  and  (a)(2)(ui),  that 
closing  the  season  by  prohibiting 
retention  of  Atka  mackerel  by  vessels 
using  trawl  gear  is  necessary  to  prevent 
overfishing  of  the  sharpchin/northem 
rockfish  species  group,  and  is  the  least 
restrictive  measure  to  achieve  that 
purpose.  Without  this  prohibition  of 
retention,  significant  incidental  catrh  of 
sharpchin/northem  rockfish  woula 
occur  by  trawl  vessels  targeting  Atka 
mackerel. 

Therefore,  NMFS  is  requiring  that 
further  catches  of  Atka  mackerel  by 
vessels  using  trawl  gear  in  the  Aleutian 
Islands  subarea  of  the  BSAI  be  treated 
as  prohibited  species  in  accordance 
with  §  679.21(b)(2). 


iiral 
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The  Aflsistapit  Admmistrator  for 
Fisheries,  NQAA,  finds  for  good  cause 
that  providing  prior  notice  and  public 
conunent  or  (Klaying  the  efiiective  date 
of  this  action  is  impracticable  and 
contrary  to  the  public  interest. 
Immediate  eflactiveness  is  necessary  to 
prevent  overfishing  of  sharpchin/ 
northern  rockfish  in  the  Aleutian 
Islands  subar*a  of  the  BSAI.  Under 
§  679.25(c)(2),  interested  persons  are 
invited  to  submit  written  comments  on 
this  action  to  the  above  address  until 
September  23.  1996. 

OaasificatiGn 

This  action  is  taken  under  §  679.20 
and  is  exempt  from  OMB  review  under 
E.0. 12866.    I 

AnllMrftjr  Id  U.S.C  1801  et  setf. 

DBted:  SepteAberft.  1996. 
GuyMadodcj 

Director,  Office  of  Sustainable  Fisheries, 
Sational  Marine  Fisheries  Service. 
[FR  Doc  96-23821  Piled  9-6-96;  5H)2  pm] 


50CFRPart679 

[Dodnt  No.  960129019-W19-01:  LO. 
090696F] 

FisheriM  of  the  Exclusive  Economic 
Zone  Off  Aiaalu;  Pollocli  by  Vessels 
Using  Nonpeiagic  Trawl  Qear  in  the 
Bering  Sea  and  Aleutian  Island  Area 

AQOICY:  National  Marine  Fisheries 
Service  (NMFS),  NaticHial  Oceanic  and 
A&nospheric  Administration  (NOAA), 
Commotx. 
ACTION:  Closure. 

summary:  NMFS  is  closing  the  directed 
fishery  for  pollock  by  trawl  vessels 
using  nonpeiagic  trawl  gear  in  the 
Bering  Sea  and  Aleutian  Islands 
management  area  (BSAI).  This  action  is 
necessary  to  prevent  exceeding  the  BSAI 
b3^C8tch  allowance  of  halibut  specified 
for  the  trawl  polIock/Atka  mackerel/ 
"other  species"  fishery  category. 
EFFECTIVE  DATE:  1200  hrs,  Alaska  local 
time  (A.l.t),  September  7, 1996,  until 
2400  hrs,  A.l.t.,  December  31, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Furuness,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  the  NMFS 
according  to  the  Fishery  Management 
Plan  for  the  Groimdfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  under 
authority  of  the  Magnuson  Fishery 


1  X\A' 


Conservation  and  Management  Act. 
I'ishing  by  U.S.  vessels  is  governed  by 
regulations  implementing  the  FMP  at  50 
CFR  parts  600  and  679.        "':'      -    -:' 

The  1996  bycatch  allowance  of 
halibut  specified  for  the  trawl  pollock/ 
Atka  mackerel/"other  species"  fishery 
category  which  is  defined  at 
§679.21(e)(3)(iv)(F).  was  estabUshed  as 
430  metric  tons  by  the  Final  1996 
Harvest  Specifications  of  Groundfish  (61 
FR  4311.  February  5. 1996). 

The  Administrator,  Alaska  Region, 
NMFS,  has  determined,  in  accordance 
with  §  679.21(e)(7),  that  the  bycatch 
allowance  of  halibut  specified  for  the  - 
trawl  pollock/ Atka  mackerel/"other    - 
species"  fishery  category  has  been 
reached.  Therefore,  NMFS  is  closing  the 
directed  fishery  for  pollock  by  trawl   - 
vessels  using  nonpeiagic  trawl  gear  in 
the  BSAI. 

Maximum  retainable  bjrcatch  amoimts 
for  appUcable  gear  types  may  be  found 
in  the  regulations  at  §  679.20(e). 

Classification 

This  action  is  taken  under  50  CFR 
679.21  and  is  exempt  firom  review  under 
E.0. 12866. 

Aiitlierity:  16  U.S.C.  1801  atseq. 
Dated:  September  6, 1996. 
G«yC  Matlock. 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 
(FR  Doc  96-23322  Filed  9-6-96;  5:02  pm] 
■LUNQ  COOC  3610-a»-F 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  notices  to  ttie  public  of  ttw  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  tt)ese  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  firtal 
rules. 


DEPARTMEHT  OF  AGRICULTURE 

Rural  Housing  Service 

Rural  Business-Cooperative  Service 

Rural  Utilities  Service 

Farm  Service  Agency 

7  CFR  Part  1780 
raN  0572-AB20 

Streamlining  the  Rural  Utilities  Service 
Water  and  Waste  Program  Regulations 

AGENCIES:  Rural  Housing  Service,  Rural 
Business-Cooperative  Service,  Rural 
Utilities  Service,  and  Farm  Service 
Agency;  USDA. 
ACTION:  Proposed  nil6. 

SUMMARY:  The  Rural  Utilities  Service 
(RUS)  hereby  amends  the  regulations 
utilized  to  administer  the  water  and 
waste  loan  and  grant  programs.  The 
proposed  rule  will  combine  the  water 
and  waste  loan  and  grant  regulations 
into  one  regulation.  Unnecessary  and 
burdensome  requirements  for  entities 
seeking  financial  assistance  under  the 
programs  will  be  eliminated.  The 
streamlining  of  the  regulation  will  allow 
RUS  to  provide  better  service  to  rural 
entities  needing  assistance  in  correcting 
and  alleviating  health  and  sanitary 
problems  in  their  communities,  and  in 
general  improve  the  quality  of  life  in 
rural  areas.  This  rule  will  also 
incorporate  changes  in  the  water  and 
waste  loan  and  grant  program  mandated 
by  the  1996  Farm  Bill.  This  rule  could 
impact  the  amount  of  loan  and  grant  an 
applicant  could  receive.  Therefore,  RUS 
will  honor  all  written  commitments  of 
loan  and  grant  amounts  issued  prior  to 
the  effective  date  of  this  rule. 
DATES:  Comments  on  the  proposed  rule 
must  be  received  on  or  before  October 
15, 1996. 

■ADDRESSES:  Submit  written  comments 
on  the  proposed  rule.  RUS  requires  a 
signed  original  and  3  copies  of  all 
comments  (7  CFR  1700.30(e))  to  the 
Program  Support  and  Regulatory 
Analysis  Group,  Rural  Utilities  Service, 


14th  &  Independence  Avenue  SW.,  AG 
Box  1522,  Washington,  DC  20250, 
Telephone:  (202)  720-0736. 
FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
W.  Cooper,  Loan  Specialist,  Water  and 
Waste  Division,  Rural  Utilities  Service, 
USDA,  SouUi  Agriculture  Building. 
Room  6328,  AG  Box  1548.  Washington, 
DC  20250,  telephone:  (202)  720-9589. 

SUPPLEMENTARY  INFORMATION: 

Classification 

We  are  issuing  this  proposed  rule  in 
conformance  with  Executive  Order 
12866  and  the  Office  of  Management 
and  Budget  has  determined  that  it  is  a 
"significant  regulatory  action". 

Intergovernmental  Review 

These  programs  are  fisted  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  number  10.760.  Water  and  Waste 
Systems  For  Rural  Communities  and  are 
subject  to  the  provisions  of  Executive 
Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

Environmental  Impact  Statement 

This  action  has  been  reviewed  in 
accordance  with  FmHA  Instruction 
1940-G.  "Environmental  Program."  It 
has  been  determined  that  the  action 
does  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment,  and  in 
accordance  with  the  National 
Environmental  Policy  Act  of  1969, 
Pubfic  Law  91-190,  an  Environmental 
Impact  Statement  is  not  required. 

Compliance  With  Executive  Order 
12778 

The  regulation  has  been  reviewed  in 
light  of  Executive  Order  12778  and 
meets  the  applicable  standards  provided 
in  sections  2(a)  and  .(2)(b)(2)  of  that 
Order.  Provisions  within  this  part  which 
are  inconsistent  with  State  law  are 
controlling.  All  administrative  remedies 
pursuant  to  7  CFR  part  11  must  be 
exhausted  prior  to  filing  suit 

Information  Collection  and  Paperwork 
Requirements 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C    . 
Chapter  35,  as  amended)  RUS  is 
requesting  comments  on  the  information 
collection  incorporated  in  this  proposed 
rule. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 


is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

For  further  information  contact  Jerry 
W.  Cooper,  Loan  Specialist,  Water  and 
Waste  Division,  Rural  Utilities  Service, 
U.S.  Etepartment  of  Agriculture,  1400 
Independence  Ave.,  SW.,  STOP  1548, 
Washington,  DC  20250-1548,  telephone: 
(202) 720-9589. 

Title:  Water  and  Waste  Disposal  Loan 
and  Grant  Program. 

OMB  Control  Number:  0575-0015. 

Type  of  Request:  Addendum  to  a 
previously  approved  information 
collection. 

The  program  provides  loan  and  grant 
funds  for  water  and  waste  disposal 
projects  serving  the  most  financially 
needy  rural  communities.  Financial 
assistance  should  result  in  reasonable 
user  costs  for  rural  residents,  rural 
businesses,  and  other  rural  users.  The 
program  is  limited  to  rural  areas  and 
small  towns  with  a  population  of  10,000 
or  less.  Commtmities  seeking  financial 
assistance  through  the  program  must 
provide  certain  detailed  information  to 
RUS  that  is  used  to  determine  eligibility 
and  the  credit  worthiness  of  the 
applicant.  Additional  information  is 
needed  to  assure  that  proposed  projects 
will  meet  the  needs  of  the  community, 
are  properly  constructed,  and  that  the 
financial  interest  of  the  Government  is 
protected.  All  the  information  collected 
is  used  by  RUS  to  manage  and  account 
for  Government  resources.  The  reports 
and  forms  are  required  to  ensure  me 
proper  and  judicious  use  of  public 
funds. 

This  proposed  rule  eliminates  the  pre- 
application  procediu-es  which  were 
previously  required  imder  7  CFR  part 
1940  subpart  A.  The  addendum  will 
reflect  the  reduction  in  reporting  burden 
by  8,726  hours  due  to  the  elimination  of 
this  reporting  requirement. 
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Estimate  of  Burden:  The  public 
reporting  burden  for  this  collection  of 
information  ife  estimated  to  average  2.7 
hours  per  respondent. 

Responderts:  Non-profit  institutions 
and  state,  locti  or  tribal  governments. 

Estimated  hlumber  of  Respondents: 
10.520. 

Estimated  fiumber  of  Responses: 
85.182. 

Estimated  Total  Annual  Burden  on 
Respondentsi 227, 128  hours. 

Copies  of  this  information  collection 
can  be  obtained  from  E)awn  Wolfgang, 
Program  Suptort  and  Regulatory 
Analysis,  Rural  Utilities  Service,  U.S. 
Department  of  Agriculture,  1400 
Independenc«  Ave..  SW.,  STOP  1522, 
Washington.  DC  20250-1522. 
Telephone:  (a02)  720-0812.  Fax:  (202) 
720-4120. 

Comments  may  be  sent  to  F.  Lamont 
Heppe,  Jr..  Ditector,  Program  Support 
and  Regulatoiy  Analysis,  Rural  Utilities 
Service,  U.S.  Pepaitment  of  Agriculture, 
1400  hidependence  Ave.,  SW,  STOP 
1522,  Washington,  DC  20250-1522. 
Telephone:  (302)  720-0812.  Fax:  (202) 
720-4120. 

A  comment  to  0MB  is  best  assured  of 
having  its  fuU  effect  if  OMB  receives  it 
within  30  days  of  publication  of  this 
rule. 

All  commeits  will  become  a  matter  of 
public  record^ 

NationaJ  Perfbrmance  Review 

This  regulatory  action  is  being  taken 
as  part  of  the  National  Performance 
Review  program  to  eliminate 
unnecessary  regulations  and  improve 
those  that  remain  in  force. 

Unfondcd  Mandate  Refonn  Act 

This  rule  contains  no  Federal 
mandates  (imder  the  regulatory 
provisions  of  Title  II  of  the  Unfunded 
Mandate  Refonn  Act  of  1995)  for  State, 
local,  and  tribal  governments  or  the 
private  sector.  Thus  today's  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  Unfunded  Mandate 
Reform  Act  0^1995. 

Cross  References  of  Regulations 

The  Rural  Utilities  Service  is  an 
Agency  resulting  from  a  reorganization 
of  programs  administered  hy  the  former 
Farmers  Hom#  Administration,  the 
former  Rural  Development 
Administration,  and  the  former  Rural 
Electrification  Administration.  Dual- 
references  or  Cross-references  to  former 
Farmers  Home  Administration 
regulations  and  forms  are  provided  for 
by  the  Departilient  of  Agriculture 
Reorganization  Act  of  1994. 


Regulatory  Flexibility  Act  Certification 

The  Administrator  of  RUS  has 
determined  that  the  Regulatory 
Flexibility  Act  (5  U.S.C  601  et  seq.) 
does  not  apply  to  this  rule. 

Background 

The  water  and  waste  loan  and  grant 
programs  are  authorized  by  various 
sections  of  the  Consolidated  Farm  and 
Rural  Development  Act„(7  U.S.C.  1921 
et  S9q.),  as  amended.  The  regulations  for 
these  programs,  particularly  the  loan 
program,  have  not  been  completely 
reviewed  for  many  years.  The  recent 
streamlining  and  reorganization  of  the 
Department  of  Agriculture  provided  an 
opportunity  to  review  and  rewrite  the 
water  and  waste  loan  and  grant 
regulations.  A  task  force,  was  formed  to 
review  and  rewrite  the  regulations.  The 
aim  of  the  task  force  was  to  make  the 
regulations  easier  to  understand, 
eliminate  uxmecessary  requirements, 
and  continue  to  protect  the  interest  of 
the  U.S.  taxpayer. 

The  program  provides  loan  and  grant 
funds  for  water  and  waste  disposal 
projects  serving  the  most  financially 
needy  rural  communities.  Financial 
assistance  should  result  in  reasonable 
user  costs  for  rural  residents,  rural 
businesses,  and  other  rural  users.  The 
program  is  limited  to  rural  areas  and 
small  towns  with  a  population  of  10,000 
or  less. 

The  proposed  rule  will  divide  the 
regulation  into  four  subparts:  A,  B,  C, 
and  D.  Subpart  A  contains  the  general 
pohcies  and  requirements  of  the  loan 
and  grant  program.  Subpart  B  contains 
the  loan  and  grant  application 
processing  requirements.  Subpart  C 
contains  all  the  requirements  for 
planning,  designing,  bidding, 
contracting,  constructing,  and   ^ 
insp>ections.  Subpart  D  has  information 
required  in  the  preparation  of  notes  or 
bonds  and  bond  transcript  dociunents 
for  public  body  applicants. 

Major  changes  are: 

1 .  Redirects  additional  grant  funds  to 
communities  that  truly  need  the 
assistance  in  order  to  construct  a 
project.  Communities  with  incomes  over 
100  percent  of  the  State 
nonmetropolitan  median  household 
income  will  not  qualify  for  any  grant 
funds  as  in  the  current  regulations. 

2.  Stretches  the  grant  dollars 
appropriated  by  Congress  to  help  more 
communities  by  changing  the  maximum 
percentage  of  grapt  funds  that  a  higher 
income  community  can  receive  from  55 
percent  to  45  percent  of  RUS's  share  of 
the  project  costs.  This  change  could 
have  an  indirect  effect  of  having  an 
incentive  for  development  of  regional 
projects. 


3.  The  process  used  to  select  projects 
for  funding  has  been  revised  to  direct 
funds  to  low  income,  small 
communities  that  need  to  correct  health 
problems.  Also,  the  priority  points 
awarded  for  regional  systems  have  been 
increased. 

4.  The  application  process  has  been 
streamlined  to  reduce  unnecessary 
paperwork  and  improve  service  to  the 
rural  communities.  There  will  be  less 
regulations  and  the  number  of  pages 
will  be  greatly  reduced. 

5.  The  application  process  has  been 
shortened  by  eliminating  the 
preapplication  process. 

6.  A  preliminary  engineering  report 
(PER)  must  be  submitted  earlier  in  the 
application  process.  The  requirement  of 
submitting  a  PER  earlier  in  the  process 
will  assist  the  staff  in  making  better 
decisions.  Also,  applicants  have  to  have 
this  type  of  document  to  help  them 
determine  what,  where,  and  how  they 
are  going  to  build  needed  facilities.  This 
change  will  force  applicants  to  have  a 
clear  picture  of  what  they  want  to 
construct  prior  to  applying  for 
assistance.  A  majority  of  appUcants 
have  a  PER  at  the  preapplication  stage 
now.  therefore  the  change  will  tend  to 
put  all  applicants  on  a  level  field. 

The  major  1996  Farm  Bill  changes  are: 

1.  Funds  made  available  for  these 
programs  may  be  made  available  for  a 
water  system  that  is  making  significant 
progress  toward  meeting  the  Safe 
Drinking  Water  Act  standards. 

2.  Funds  made  available  for  water 
treatment  discharge  or  waste  disposal 
system  must  meet  appUcable  Federal 
and  State  water  pollution  control 
standards. 

3.  Not  earUer  than  60  days  before 
filing  an  application  for  loan  or  grant 
assistance,  a  notice  of  intent  shall  be 
published  in  a  general  circulation 
newspaper. 

4.  When  applicants  hire  outside 
engineers,  the  selection  of  an  engineer 
for  a  project  design  shall  be  done  by  a 
request  for  proposals. 

5.  Assistance  under  any  rural 
development  program  administered  by 
the  Secretary  or  any  agency  of  the 
Department  of  Agriculture  shall  not  be 
conditioned  on  any  requirement  that  the 
recipient  of  the  assistance  accept  or 
receive  electric  service  from  any 
particular  utility,  supplier,  or 
cooperative.  This  is  being  implemented 
for  the  water  and  waste  loan  and  grant 
programs. 

List  of  Subjects  in  7  CFR  Part  1780 

Community  development. 
Community  faciUties,  Grant  programs- 
Housing  and  community  development. 
Rural  areas.  Waste  treatment  and 
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disposal-Domestic.  Water  supply- 
£>oinestic. 

Therefore,  RUS  proposes  to  amend 
chapter  XVII,  title  7.  Code  of  Federal 
Regulations  as  follows: 

PART  1780-WATER  AND  WASTE 
LOANS  AND  GRANTS 

I.  Part  1780,  is  added  to  read  as 
follows: 

PART  1780-WATER  AND  WASTE 
LOANS  AND  GRANTS 

Subpart  A— Qanarai  Policies  and 
Requirements 

Sec. 

1780.1  General. 

1780.2  Purpose. 

1780.3  Definitions  and  grammatical  rules  of 
construction. 

1780.4  Availability  of  forms  and 
regulations. 

1780.5  (Reserved) 

1780.6  Application  information. 

1780.7  Eligibility. 

1780.8  [Reserved] 

1780.9  Eligible  loan  and  grant  purposes. 
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Subpart  A— Qeneral  PoHcies  and 
Requirements 

f  1780.1    GeneraL 

(a)  This  part  outlines  the  policies  and 
procedures  for  making  and  processing 
direct  loans  and  grants  for  water  and 
waste  projects.  The  Rural  Utilities 
Service  (RUS)  shall  cooperate  fully  with 
State  and  local  agencies  in  making  loans 
and  grants  to  assure  maximum  support 
to  the  State  strategy  for  rural 
development.  Agency  officials  and  their 
stafls  shall  maintain  coordination  and 
liaison  with  State  agency  and  substate 
planning  districts. 

(b)  The  income  data  used  in  this  part 
to  determine  median  household  income 
must  be  that  which  most  accurately 
reflects  the  income  of  the  service  area. 
The  median  household  income  of  the 
service  area  and  the  nonmetropolitan 
median  household  income  of  the  State 
will  be  determined  from  income  data 


from  the  most  recent  decmmial  census 
of  the  United  States.  If  there  is  reason 
to  believe  that  the  census  data  is  not  an 
accurate  representation  of  the  median 
hotisehold  income  within  the  area  to  be 
served,  the  reasons  will  be  documented 
and  the  applicant  may  furnish,  or  the 
Agency  may  obtain,  additional 
information  regarding  such  median 
household  income.  Information  will 
consist  of  reliable  data  from  local, 
regional,  State  or  Federal  sources  or 
from  a  survey  conducted  by  a  reliable 
imptartial  source.  The  nonmetropolitan 
median  household  income  of  the  State 
may  only  be  updated  on  a  national  basis 
by  the  RUS  National  Office.  This  will  be 
done  only  when  median  household 
income  data  for  the  same  year  for  all 
Bureau  of  the  Census  areas  is  available 
bom  the  Bureau  of  the  Census  or  other 
reliable  sources.  BiuBau  of  the  Census 
areas  would  include  areas  such  as: 
Counties,  County  Subdivisions,  Cities, 
Towns,  Townships,  Boroughs,  and  other 
places. 

(c)  RUS  debt  instruments  will  require 
an  agreement  that  if  at  any  time  it  shall 
appear  to  the  Government  that  the 
borrower  is  able  to  refinance  the  amount 
of  the  indebtedness  to  the  Government 
then  outstanding,  in  whole  or  in  part,  by 
obtaining  a  loan  for  such  purposes  from 
responsible  cooperative  or  private  credit 
sources,  at  reasonable  rates  and  terms 
for  loans  for  similar  purposes  and 
periods  of  time,  the  borrower  will,  upon 
request  of  the  Government,  apply  for 
and  accept  such  loan  in  sufficient 
amoimt  to  repay  the  Government  and 
will  take  all  such  actions  as  may  be 
reouired  in  connection  with  such  loan. 

(d)  Funds  allocated  for  use  under  this 
part  are  also  for  the  use  of  Indian  tribes 
within  the  State,  regardless  of  whether 
State  development  strategies  include 
Indian  reservations  within  the  State's 
boundaries.  Native  Americans  residing 
on  such  reservations  must  have  equal 
opportunity  to  participate  in  the 
benefits  of  these  programs  as  compared 
with  other  residents  of  the  State.  Such 
tribes  might  not  be  subject  to  State  and 
local  laws  or  jurisdiction.  However,  any 
requirements  of  this  part  that  affect 
applicant  eligibility,  the  adequacy  of 
RUS's  security,  or  the  adequacy  of 
service  to  users  of  the  facility  and  all 
other  requirements  of  this  ptart  must  be 
met. 

(e)  RUS  financial  programs  must  be 
extended  without  regard  to  race,  color, 
religion,  sex,  national  origin,  marital 
status,  age,  or  physical  or  mental 
handicap. 

(f)  Any  processing  or  servicing 
activity  conducted  pursuant  to  this  part 
involving  authorized  assistance  to 
Agency  employees,  members  of  their 


48078        Federal  Register  /  Vol.  61,  No.  T78  /  Thursday,  September  12,  1996  /  Proposed  Rule# 


families,  known  close  relatives,  or 
business  or  close  personal  associates,  is 
subject  to  the  provisions  of  subpart  D  of 
part  1900  of  this  title.  Applicants  for 
assistance  ate  required  to  identify  any 
known  relationship  or  association  with 

a  RUS  employee- 

(g)  Water  and  waste  facilities  will  be 
designed,  installed,  and  operated  in 
accordance  with  applicable  laws  which 
include  but  are  not  limited  to  the  Safe 
Drinking  Water  Act,  Clean  Water  Act 
and  the  Resource  Conservation  and 
Recovery  Act. 

(h)  RUS  financed  facilities  will  be 
consistent  with  any  current 
development  plans  of  State, 
multijurisdi^rtional  areas,  comities,  or 
municipalities  in  which  the  proposed 
project  is  located. 

(i)  Each  RUS  financed  facility  will  be 
in  compliance  with  appropriate  State  or 
Federal  agency  regulations  which  have 
control  of  the  appropriation,  diversion, 
storage  and  use  of  water  and  disposal  of 
excess  water. 

(j)  Water  and  waste  applicants  must 
demonstrate  that  they  possess  the 
financial,  technical,  and  managerial 
ca]}ability  necessary  to  consistently 
comply  with  pertinent  Federal  and  State 
laws  and  requirements.  In  developing 
water  and  weste  systems,  applicants 
must  consider  alternatives  of 
ownership,  System  design,  and  the 
sharing  of  services. 

(k)  Apphcants  should  be  aware  of  and 
comply  with  other  Federal  statute 
requirements  including  but  not  limited 
to: 

(1)  Sectio^  504  of  the  Rehabilitation 
Act  of  1973.  Under  section  504  of  the 
Rehabilitation  Act  of  1973.  as  amended 
(29  U.S.C.  7$4).  no  handicapped 
individual  i^  the  United  States  shall, 
solely  by  reason  of  their  handicap,  be 
excluded  from  participation  in,  be 
denied  the  benefits  of,  or  be  subjected 
to  discriminetion  under  any  program  or 
activity  receiving  RUS  financial 

a  CGI  st  flnCfi  * 

(2)  Qvil' Rights  Act  of  1964.  All 
borrowers  aie  subject  to,  emd  facilities 
must  be  operated  in  accordance  with, 
title  VI  of  the  Civil  Rights  Act  of  1964 
and  subparts  of  part  1901  of  this  title, 
particularly  as  it  relates  to  conducting 
and  reporting  of  compliance  reviews. 
Instruments  of  conveyance  for  loans 
and/or  grants  subject  to  the  Act  must 
contain  the  covenant  required  by 

§  1901.202(9)  of  this  title; 

(3)  The  Ataericans  with  Disabilities 
Act  (ADA)  of  1990.  This  Act  prohibits 
discrimination  on  the  basis  of  disability 
in  employment.  State  and  local 
government  services,  public 
transportatien,  public  accommodations, 
facilities,  arid  telecommimications.  Title 


n  of  the  Act  applies  te  fecilities 
operated  by  State  and  local  public 
entities  which  provides  services, 
programs  and  activities.  Title  III  of  the 
Act  applies  to  facilities  owned,  leased, 
or  operated  by  private  entities  which 
accommodate  the  public;  and 

(4)  Age  Discrimination  Act  of  1975. 
This  Act  provides  that  no  person  in  the 
United  States  shall  on  the  basis  of  age, 
be  excluded  from  participation  in,  be 
denied  the  benefits  of,  or  be  subjected 
to  discrimination  under  any  program  or 
activity  receiving  Federal  financial 
assistance. 

f1780;2    Purpoee. 

Provide  loan  and  grant  funds  for 
water  and  waste  projects  serving  the 
most  financially  needy  communities. 
Financial  assistance  should  result  in 
reasonable  user  costs  for  rural  residents, 
rural  businesses,  and  other  rural  users. 

§  1780.3    Deflnltions  and  grammatical  rules 
of  construction. 

(a)  Definitions.  For  the  purposes  of 
this  part: 

Agency  means  any  United  States 
Department  of  Agriculture  (USDA) 
employee  acting  on  behalf  of  the  Rural 
Utilities  Service  in  accordance  with       ^ 
appropriate  delegations  of  authority. 

Approval  official  means  the  USDA 
official  at  the  State  level  who  has  been 
delegated  the  authority  to  approve  loans 
or  grants. 

Equivalent  Dwelling  Unit  (EDU) 
means  the  level  of  service  provided  to 
a  typical  rural  residential  dwelling. 

Parity  bonds  means  bonds  whidi  have 
equal  standing  with  other  bonds  of  the 
same  Issuer. 

Poverty  line  means  the  level  of 
income  for  a  family  of  four,  as  defined 
in  section  673(2)  of  the  Community 
Services  Block  Grant  Act  (42  U.S.C. 
9902(2)). 

Processing  office  means  the  office 
designated  by  the  State  program  official 
to  accept  and  process  applications  for 
water  and  waste  disposal  assistance. 

Project  means  all  activity  that  an 
applicant  is  currently  undertaking  to  be 
financed  in  whole  or  part  with  RUS 
assistance. 

Protective  advances  are  payments 
made  by  a  loader  for  itons  such  as 
insurance  or  taxes  in  order  to  preserve 
and  protect  the  security  or  the  lien  or 
priority  of  the  lien  securing  the  loan. 

Rum]  and  Rural  Areas  means  any  Area 
not  in  a  city,  or  town  with  a  population 
in  excess  of  10,000  inhabitants, 
according  to  the  latest  decennial  census 
of  the  United  States. 

Rural  Development  means  the 
mission  area  of  the  Under  Secretary  for 
Rural  Development.  Rural  Development 


iState  and  local  offices  will  administer 
this  water  and  waste  program  on  behalf 
of  the  Rural  Utilities  Service. 

RUS  means  the  Rural  Utilities 
Service,  an  agency  of  the  United  States 
Department  of  Agricultiue  estabhshed 
pursuant  to  section  232  of  the 
Department  of  Agriculture 
Reorganization  Act  of  1994  (Pub.  L 
103-354),  successor  to  the  Farmer's 
Home  Administration  and  the  Rural 
Development  Administration  with 
respect  to  certain  water  and  waste 
disposal  loan  and  grant  programs. 

Service  area  means  the  area 
reasonably  expected  to  be  served  by  the 
project. 

Servicing  office  means  the  office 
designated  by  the  State  program  official 
to  service  water  and  waste  disposal 
loans  and  grants. 

Similar  system  cost  means  the  average 
annual  EDU  user  cost  of  a  system  within 
a  community  having  similar  economic 
conditions  and  being  served  by  the  same 
type  of  established  system.  Similar 
system  cost  shall  include  all  charges, 
taxes,  and  assessments  attributable  to 
the  system  including  debt  service, 
reserves  and  operation  and  maintenance 
costs. 

State  program  official  means  the 
USDA  official  at  the  State  level  who  has 
been  delegated  the  responsibility  of 
administering  the  water  and  waste 
disposal  programs  under  this  regulation 
for  a  i}articular  State  or  States. 

Statewide  nonmetropolitan  median 
household  income  means  the  median 
household  income  of  all  rural  areas  of 
a  state. 

(b)  Rules  of  grammatical  construction. 
Unless  the  context  otherwise  indicates, 
"includes"  and  "including"  are  not 
limiting,  and  "or"  is  not  exclusive.  The 
terms  defined  in  paragraph  (a)  of  this 
section  include  the  plural  as  well  as  the 
singular,  and  the  singular  as  well  as  the 
plural. 

§1780.4    AvaiiaMllty  of  forms  and 
regulations. 

Information  about  the  availability  of 
forms,  regulations,  bulletins  and 
publications  dted  in  this  part  is 
available  from  any  USDA/Rural 
Development  office  or  the  Rural  Utilities 
Service,  United  States  Department  of 
Agricudture,  Washington,  DC  20250- 
1500. 

S  1780.5    [ReMiv«4 

§  1780.6    Application  infonnation. 

(a)  The  Rural  Development  State 
Director  in  each  State  will  determine  the 
office  and  staff  that  will  be  responsible 
for  delivery  of  the  program  (processing 
office)  and  designate  an  approving 
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office.  Applications  will  be  accepted  by 
the  processing  office. 

(b)  Tbe  applicant's  governing  body 
should  designate  one  person  to  act  as 
contact  person  with  the  Agency  dxuing 
loan  and  grant  processing.  Agency 
personnel  should  make  every  effort  to 
involve  the  applicant's  contact  person 
when  meeting  with  the  applicant's 
professional  consultants  or  agents. 

11780.7    EUglbimy. 

Facilities  financed  by  water  and  waste 
disposal  loans  or  grants  must  serve  rural 
areas. 

(a)  Eligible  applicant.  An  applicant 
must  be: 

(1)  A  public  body,  such  as  a 
municipality,  county,  district,  authority, 
or  other  political  subdivision  of  a  State, 
territory  or  commonwealth, 

(2)  An  organization  operated  on  a  not- 
for-profit  basis,  such  as  an  association, 
cooperative,  or  private  corporation.  The 
organization  must  be  an  a«K)ciation 
controlled  by  a  local  public  body  or 
bodies,  or  have  a  broadly  based 
ownership  by  or  membership  of  people 
of  the  local  commimity,  or 

(3)  Indian  tribes  on  Federal  and  State 
reservations  and  other  Federally 
recognized  Indian  tribes. 

(b)  Eligible  facilities.  Facilities 
financed  by  RUS  may  be  located  in  non- 
rural  areas.  However,  loan  and  grant 
funds  may  be  used  to  finance  only  that 
(tortion  of  tbe  facility  serving  rural 
areas,  regardless  of  focility  location. 

(c)  Eligible  projects.  (1)  Projects  must 
serve  a  rural  area  which,  if  such  project 
is  completed,  is  not  likely  to  decline  in 
population  below  that  for  which  the 
project  was  designed. 

(2)  Projects  must  be  designed  and 
constructed  so  tbat  adequate  capacity 
will  or  can  be  made  available  to  serve 
the  present  population  of  the  area  to  the 
extent  feasible  and  to  serve  the 
reasonably  foreseeable  growth  needs  of 
the  area  to  the  extent  practicable.  Water 
systems  should  have  sufficient  capacity 
to  provide  for  reasonable  fire  protection 
to  the  extent  practicable. 

(3)  Projects  must  be  necessary  for 
orderly  commimity  development  and 
consistent  with  a  current 
comprehensive  community  water,  waste 
disposal,  or  other  current  development 
plan  for  the  rural  area. 

(d)  Credit  elsewhere.  Applicants  must 
oertiiy  in  writing  and  the  Agency  shall 
determine  and  document  that  the 
applicant  is  unable  to  finance  the 
proposed  project  fi-om  their  own 
resources,  through  commercial  credit  at. 
reasonable  rates  and  terms,  or  other 
funding  sources. 

(e)  Legal  authority  and  responsibility. 
Each  applicant  must  have  or  will  obtain 


the  legal  authority  necessary  for  owning, 
craistructing,  operating,  and 
maintaining  the  proposed  facility  or 
service  and  for  (x>taining,  giving 
security  for,  and  repaying  the  proposed 
loan.  "Hie  applicant  shall  be  responsiUe 
for  operating,  maintaining,  and 
managing  the  facility,  and  providing  for 
its  continued  aveulability  and  use  at 
reasonable  rates  and  terms.  This 
responsibility  shall  be  exercised  by  the 
applicant  even  though  the  facility  may 
be  operated,  maintained,  or  managed  by 
a  third  party  imder  contract  or 
management  agreement.  Guidance  for 
preparing  a  management  agreement  is 
available  fiom  the  Agency.  Such 
contracts,  management  agreements,  or 
leases  must  not  contain  options  or  other 
provisions  for  transfer  of  ownership. 

(f)  Economic  feasibility.  All  projects 
financed  under  the  provisions  of  this 
section  must  be  based  on  taxes, 
assessments,  income,  fees,  or  other 
satisfactory  sources  of  revenues  in  an 
amount  siifficient  to  provide  for  facility 
operation  and  maintenance,  reasonable 
reserves,  and  debt  payment.  If  the 
primary  use  of  the  faciUty  is  by  business 
and  the  success  or  failure  of  the  facility 
is  dependent  on  the  business,  then  the 
economic  viability  of  that  business  must 
be  assessed. 

(g)  Federal  Debt  Collection  Act  of 
1 990.  An  outstanding  judgment 
obtained  by  the  United  States  in  a 
Federal  Court  (other  than  in  the  United 
States  Tax  Court),  which  has  been 
recorded,  shall  cause  the  applicant  to  be 
ineligible  to  receive  a  loan  or  grant  imtil 
the  judgment  is  paid  in  full  or  otherwise 
satisfied. 

(h)  Expanded  eligibility  for  timber- 
dependent  communities  in  Pacific 
Northwest.  In  the  Pacific  Northwest, 
defined  as  an  area  containing  national 
forest  covered  by  the  Federal  docimient 
entitled,  "Forest  Plan  for  a  sustainable 
Economy  and  a  Sustainable 
Environment,"  dated  July  1, 1993,  the 
population  limits  contained  in  section 
1780.3(a)  of  this  part  are  expanded  to 
include  communities  with  not  more 
than  25,000  inhabitants  until  September 
30, 1998,  if: 

(1)  Part  or  all  of  the  community  lies 
within  100  miles  of  the  boundary  of  a 
national  forest  covered  by  the  Federal 
document  entitled,  "Forest  Plan  for  a 
Sustainable  Economy  and  a  Sustainable 
Environment,"  dated  July  1, 1993;  and 

(2)  The  community  is  located  in  a 
county  in  which  at  least  15  percent  of 
the  total  primary  and  secondary  labor 
and  proprietor  income  is  derived  from 
forestry,  wood  products,  or  forest- 
related  industries  such  as  recreation  and 
tourism. 


f  17ML8    [ReMrved] 

11780^    EHgiMe  lean  and  grant  purpoeML 

Loan  and  grant  funds  may  be  used 
only  for  the  following  purposes: 

(a)  To  construct,  enlarge,  extend,  or 
otherwise  improve  rural  water,  sanitary 
sewage,  solid  waste  disposal,  and  storm 
wastewater  disposal  facilities; 

(b)  To  construct  or  relocate  public 
buildings,  roads,  bridges,  fences,  or 
utilities,  and  to  make  other  public 
improvements  necessary  for  the 
successful  operation  or  protection  of 
facilities  authorized  in  paragraph  (a)  of 
this  section; 

(c)  To  relocate  private  buildings, 
roads,  bridges,  fences,  or  utilities,  and 
other  private  improvements  necessary 
for  the  successful  operation  or 
protection  of  facilities  authorized  in 
paragraph  (a)  of  this  section; 

(d)  For  payment  of  other  utility 
connection  charges  as  provided  in 
service  contracts  between  utility 
sjTstems;  and 

(e)  When  a  necessary  part  of  the 
project  relates  to  those  facilities 
authorized  in  paragraphs  (a),  (b),  (c)  or 
(d)  of  this  section  the  following  may  be 
considered: 

(1)  Loan  or  grant  funds  may  be  used 
for 

(i)  Reasonable  fees  and  costs  such  as: 
legal,  engineering,  administrative 
services,  fiscal  advisory,  recording, 
environmental  analyses  and  surveys, 
possible  salvage  or  other  mitigation 
measures,  planning,  establishing  or 
acquiring  rights: 

(ii)  Costs  of  acquiring  interest  in  land; 
rights,  such  as  water  rights,  leases, 
permits,  rights-of-way;  and  other 
evidence  of  land  or  water  control  or 
protection  necessary  for  development  of 
the  facility; 

(iii)  Piirchasing  or  renting  equipment 
necessary  to  install,  operate,  maintain, 
extend,  or  protect  fiacilities: 

(iv)  Cost  of  applicant  labor  necessary 
to  install  and  extend  service;  and 

(v)  In  unusual  cases,  the  cost  for 
connecting  the  user  to  the  main  service 
line. 

(2)  Only  loan  funds  may  be  used  for 
(i)  Interest  incurred  during 

construction  in  conjunction  with 
multiple  advances  or  interest  on  interim 
financing; 

(ii)  Initial  operating  expenses, 
including  interest,  for  a  period 
ordinarily  not  exceeding  one  year  when 
the  applicant  is  unable  to  pay  such 
expenses; 

(iii)  The  purchase  of  existing  facilities 
when  it  is  necessary  either  to  improve 
service  or  prevent  the  loss  of  service; 
and 
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(iv)  Refinencing  debts  incurred  by,  or 
on  behalf  of.  an  applicant  when  all  of 
the  foUowins  conditions  exist: 

(A)  The  deots  being  refinanced  are  a 
secondary  part  of  the  total  loan; 

(B)  The  cbbts  were  incurred  for  the 
facility  or  service  being  financed  or  any 
part  thereof; 

(C)  Arrangements  cannot  be  made 
with  the  auditors  to  extend  or  modify 
the  terms  of  the  debts  so  that  a  sound 
basis  will  eidst  for  making  a  loon;  and 

(v)  Prep>ayment  of  costs  for  which 
RUS  grant  Rinds  were  obUgated. 

(3)  Grant  funds  may  be  used  to  restore 
loan  funds  used  to  pre[)ay  grant 
obligated  c0sts. 

(f)  Constniction  incurred  before  loan 
or  grant  approval. 

(1)  Funds  may  be  used  to  pay 
obligations  for  construction  incurred 
before  loan  or  grant  approval  if  such 
requests  are  made  in  writing  by  the 
applicant  and  the  Agency  determines 
that: 

(i)  Compelling  reasons  exist  for 
incurring  obligations  before  loan  or 
grant  approval; 

(ii)  Ine  obligations  will  be  incurred 
for  authoriaed  loan  or  grant  purposes: 
and 

(iii)  The  Agency's  authorization  to 
pay  such  obligations  is  on  the  condition 
that  it  is  not  committed  to  make  the  loan 
or  grant;  it  fssimies  no  responsibility  for 
any  (^ligations  incurred  by  the 
applicant;  and  the  applicant  must 
subsequently  meet  all  loan  or  grant 
approval  requirements,  including 
environmental  and  contracting 
requirements. 

(2)  If  construction  is  started  without 
Agency  approval,  post-approval  in 
accordance  with  this  section  may  be 
considered,  provided  the  construction 
meets  applicable  requirements 
including  those  regarding  approval  and 
environmeatal  matters. 

(g)  Water  or  sewer  service  may  be 
provided  through  individual 
installations  or  small  clusters  of  users 
within  an  applicant's  service  area.  The 
approval  oficial  should  consider  items 
such  as:  Quantity  and  quality  of  the 
individual  installations  that  may  be 
developed;  cost  effectiveness  of  the 
individual  facility  compared  with  the 
initial  and  long  term  user  cost  on  a 
central  system;  health  and  pollution 
problems  attributable  to  individual 
facilities;  o|}erational  or  management 
problems  peculiar  to  individual 
installations;  and  permit  and  regulatory 
agency  requirements. 

(1)  Applitants  providing  service 
through  individual  facilities  must  meet 
the  eligibility  requirements  in  §  1780.7. 

(2)  The  Agency  must  approve  the 
form  of  agreement  between  the 


applicant  and  individual  users  for  the 
installation,  operation,  maintenance  and 
payment  for  individual  facilities. 

(3)  If  taxes  or  assessments  are  not 
pledged  as  security,  applicants 
providing  service  through  individual 
facilities  must  obtain  security  necessary 
to  assure  collection  of  any  sum  the 
individual  user  is  obligated  to  pay  the 
applicant. 

(4)  Notes  representing  Indebtedness 
owed  the  applicant  by  a  user  for  an 
individual  facility  will  be  scheduled  for 
payment  over  a  period  not  to  exceed  the 
useful  life  of  the  individual  fodlity  or 
the  RUS  loan,  whichever  is  shorter.  The 
interest  rate  will  not  exceed  the  interest 
rate  charged  the  applicant  on  the  RUS 
indebtedness. 

(5)  Applicants  providing  service 
through  individual  or  cluster  facilities 
must  obtain: 

(i)  Easements  for  the  installation  and 
ingress  to  and  egress  from  the  facility  if 
determined  necessary  by  RUS;  and 

(ii)  An  adequate  method  for  denying 
service  in  the  event  of  nonpayment  of 
user  fees. 

S  1780.10    UmHabons. 

(a)  Loan  and  grant  funds  may  not  be 
used  to  finance: 

(1)  Facilities  which  are  not  modest  in 
size,  design,  and  cost; 

(2)  Loan  or  grant  finder's  fees; 

(3)  The  construction  of  any  new 
combined  storm  and  sanitary  sewer 
facilities; 

(4)  Any  portion  of  the  cost  of  a  facility 
which  does  not  serve  a  rural  area; 

(5)  That  portion  of  project  costs 
normally  provided  by  a  business  or 
industrial  user,  such  as  wastewater 
pretreatment,  etc.; 

(6)  Rental  for  the  use  of  equipment  or 
machinery  owned  by  the  applicant; 

(7)  For  other  purposes  not  directly 
related  to  operating  and  maintenance- of 
the  facility  being  installed  or  improved; 
and 

(8)  A  judgment  which  would 
disqualify  an  applicant  for  a  loan  or 
grant  as  provided  for  in  §  1780.7(g)  of 
this  part. 

(b)  Grant  funds  may  not  be  used  to: 

(1)  Reduce  EDU  costs  to  a  level  less 
than  similar  system  cost; 

(2)  Pay  any  costs  of  a  project  when  the 
median  household  income  of  the  service 
area  is  and  more  than  100  percent  of  the 
nonmetropoUtan  median  household 
income  of  the  State; 

(3)  Pay  project  costs  when  other  loan 
funding  for  the  project  is  not  at 
reasonable  rates  and  terms;  and 

(4)  Pay  project  costs  when  other 
funding  is  a  guaranteed  loan  obtained  in 
accordance  with  subpart  I  of  part  1980 
of  this  chapter. 


(c)  (kants  may  not  be  made  in  excess 
of  the  following  percentages  of  the  RUS 
funded  project  development  costs. 
Facilities  previously  installed  will  nOt 
be  considered  in  determining  the 
development  costs. 

(1)  75  percent  when  the  median 
household  income  of  the  service  area  is 
below  the  higher  of  the  poverty  line  or 
80%  of  the  state  nonmetropoUtan 
median  income  and  the  project  is 
necessary  to  alleviate  a  health  or 
sanitary  problem. 

(2)  45  percent  when  the  median 
household  income  of  the  service  area 
exceeds  the  80  percent  requirements 
described  in  ptiragraph  (c)(1)  of  this 
section  but  is  not  more  than  100  percent 
of  the  statewide  nonmetropoUtan 
median  household  Income. 

(3)  Applicants  are  advised  that  the 
percentages  contained  in  paragraph 
(c)(1)  and  (c)(2)  of  this  section  are 
maximum  amoimts  and  may  be  further 
limited  due  to  availability  of  funds  or 
the  grant  determination  procedures 
contained  in  §  1780.35  (d)  of  this  part. 

f  1780.1 1    Service  area  raquiromants. 

(a)  All  fecilities  financed  luder  the 
provisions  of  this  part  shall  be  for 
public  use.  The  facilities  will  be 
installed  so  as  to  serve  any  potential 
user  within  the  service  area  who  desires 
service  and  can  be  feasibly  and  legally 
served.  This  does  not  preclude: 

(1)  Financing  or  constructing  projects 
in  phases  when  it  is  not  practical  to 
finance  or  construct  the  entire  project  at 
one  time;  and 

(2)  Financing  or  constructing  fecilities 
where  it  is  not  economically  feasible  to 
serve  the  entire  area,  provided  economic 
feasibility  is  determined  on  the  basis  of 
the  entire  system  and  not  by  considering 
the  cost  of  separate  extensions  to  or 
parts  thereof;  the  applicant  publicly 
annoimces  a  plan  for  extending  service 
to  areas  not  initially  receiving  service 
fit>m  the  system;  and  potential  users 
located  in  the  areas  not  to  be  initially 
served  receive  written  notice  firom  the 
applicant  that  service  vtili  not  be 
provided  until  such  time  as  it  is 
economicallv  feasible  to  do  so. 

(b)  Should  the  Agency  determine  that 
inequities  exist  within  the  applicants 
service  area  for  the  same  ty]>e  service 
proposed  (i.e.,  water  or  waste  disposfd) 
such  inequities  will  be  remedied  by  the 
applicant  prior  to  loan  or  grant  apimjval 
or  included  as  part  of  the  project. 
Inequities  are  defined  as  unjusUfied 
variations  in  availability,  adequacy  or' 
quality  of  service.  User  rate  schedules 
for  portions  of  existing  systems  that 
were  developed  under  different 
financing,  rates,  terms  or  conditions  do 
not  necessarily  constitute  inequities. 
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(c)  Developers  are  normally  expected 
to  provide  utility-type  facilities  in  new 
or  developing  areas  in  compliance  with 
appropriate  State  statutes.  RUS 
financing  will  be  considered  to  an 
eligible  applicant  only  in  such  cases 
when  failure  to  complete  development 
would  result  in  an  adverse  economic 
condition  for  the  nual  area  (not  the 
community  being  developed);  the 
proposal  is  necessary  to  the  success  of 
a  current  area  development  plan;  and 
loan  repayment  can  be  assured  by: 

(1)  The  applicant  already  having 
sufficient  assured  revenues  to  repay  the 
loan;  or 

(2)  Developers  providing  a  bond  or 
escrowed  security  deposit  as  a  guarantee 
sufficient  to  meet  expenses  attributable 
to  the  area  in  question  until  a  sufficient 
nujnber  of  the  building  sites  are 
occupied  and  connected  to  the  bdlity- 
to  provide  enough  revenues  to  meet 
operating,  maintenance,  debt  service, 
and  reserve  requirements.  Such 
guarantees  from  developers  will  meet 
the  requirements  in  §  1780.39(cM4)(ii); 
or 

(3)  Developers  paying  cash  for  the 
increased  capital  cost  and  any  increased 
0{>erating  expenses  until  the  developing 
area  will  support  the  increased  costs;  or 

(4)  The  full  faith  and  credit  of  a  public 
body  where  the  debt  is  evidenced  by 
general  obligation  bonds;  or 

(5)  The  loan  is  to  a  public  body 
evidenced  by  a  pledge  of  tax  revenue  or 
assessments;  or 

(6)  The  user  charges  can  become  a 
lien  upon  the  property  being  served  and 
income  from  such  lien  can  be  collected 
in  sufficient  time  to  be  used  for  its 
intended  purposes. 

11780.12    [Reaervwl] 

f1780.13    Rate*  and  tMma. 

(a)  General.  (1)  Each  loan  will  bear 
interest  at  the  rate  prescribed  in  FmHA 
Instruction  440.1,  exhibit  B.  The  interest 
rates  will  be  set  by  the  Agency  for  each 
quarter  of  the  fiscal  year.  All  rates  will 
be  adjusted  to  the  nearest  one-eighth  of 
one  per  centimi.  The  rate  will  be  the 
lower  of  the  rate  in  effect  at  the  time  of 
loan  approval  or  the  rate  in  effect  at  the 
time  of  loan  closing  unless  the  applicant 
otherwise  chooses. 

(2)  If  the  interest  rate  is  to  be  that  in 
effect  at  loan  closing  on  a  loan  involving 
multiple  advances  of  RUS  funds  using 
temporary  debt  instruments,  the  interest 
rate  charged  shall  be  that  in  effect  on  the 
date  when  the  first  temporary  debt 
instrument  is  issued. 

(b)  Poverty  rate.  The  poverty  interest 
rate  will  not  exceed  5  per  centimi  per 
annum.  All  poverty  rate  loans  must 
comply  with  the  following  conditicms: 


(1)  The  primary  purpose  of  the  loan 
is  to  ufigrade  existing  facilities  or 
construct  new  facihties  required  to  meet 
applicable  health  or  sanitary  standards: 
and 

(2)  The  median  household  income  of 
the  service  area  is  below  the  higher  of 
the  poverty  line,  or  80  perc«it  of  the 
Statewide  nonmetropoUtan  median 
household  income. 

(c)  Intermediate  rate.  The 
intermediate  interest  rate  will  be  set  at 
the  poverty  rate  plus  one-half  of  the 
difference  between  the  poverty  rate  and 
the  market  rate,  not  to  exceed  7  percent 
per  annum.  It  will  apply  to  loans  that  do 
not  meet  the  requirements  for  the 
poverty  rate  and  for  which  the  median 
household  income  of  the  service  area  is 
not  more  than  100  percent  of  the 
nonmetropoUtan  median  household 
income  of  the  State. 

(d)  Market  rate.  The  market  interest 
rate  will  be  set  using  as  guidance  the 
average  of  the  Bond  Buyer  Index  for  the 
four  weeks  prior  to  the  first  Friday  of 
the  last  month  before  the  beginning  of 
the  quarter.  The  market  rate  will  apply 
to  all  loans  that  do  not  qualify  for  a 
different  rate  under  paragraph  (b)  or  (c) 
of  this  section. 

(e)  Repayment  terms.  Tlie  loan 
repayment  period  shall  not  exceed  the 
useful  life  of  the  facility,  State  statute  or 
40  years  frtnn  the  date  of  the  note  or 
bond,  whichever  is  less.  Where  RUS 
grant  funds  are  used  in  connection  with 
an  RUS  loan,  the  loan  will  be  for  the 
maximum  term  permitted  by  this  part. 
State  statute,  or  the  useful  life  of  the 
faciUty,  whichever  is  less,  unless  there 
is  an  exceptional  case  where 
dnnmistances  jiistify  making  an  RUS 
loan  for  less  than  the  maximum  term 
permitted.  In  such  cases,  the  reasons 
must  be  fully  documented. 

(1)  Principal  payments  may  be 
deferred  in  whole  or  in  part  for  a  period 
not  to  exceed  36  months  following  the 
date  the  first  interest  installment  is  due.  • 
If  for  any  reason  it  appears  necessary  to 
]}ermit  a  longer  period  of  deferment,  the 
Agency  may  aumorize  sudi  deferment. 
Deferments  of  prindpal  will  not  be  used 
to: 

(i)  Postpone  the  levying  of  taxes  ot 
assessments; 

(ii)  Delay  collection  of  the  fidl  rates 
which  the  borrower  has  agreed  to  charge 
users  for  its  services  as  soon  as  those 
services  become  available; 

(iii)  Create  reserves  for  normal 
operation  and  maintenance; 

(iv)  Make  any  capital  improvements 
except  those  approved  by  the  Agency 
whidi  are  determined  to  be  essential  to 
the  repayment  of  the  loan  or  to  maintain 
adeouate  security;  and 

(v)  Make  paymwit  on  other  debt. 


(2)  Payment  date.  Loan  payments  will 
be  scheduled  to  coindde  with  income 
availability  and  be  in  accordance  with 
State  law.  If  State  law  cmly  permits 
prindpal  plus  interest  (P&Il  type  bonds, 
annual  or  semiannual  payments  will  be 
used.  Insofar  as  practical  monthly 
pajmients  will  be  scheduled  one  full 
month  following  the  date  of  loan 
closing;  or  semiannual  or  annual 
payments  will  be  scheduled  sue  or 
twelve  full  months,  respectively, 
following  the  date  of  loan  closing  or  any 
deferment  period.  Due  dates  falling  on 
the  29th,  30th  or  31st  day  of  the  month 
will  be  avoided. 

(3)  In  all  cases,  including  those  in 
which  RUS  is  jointly  financing  with 
another  lender,  the  RUS  payments  of 
prindpal  and  interest  should 
approximate  amortized  installments. 

f  1780.14    Security. 

Loans  will  be  secured  by  the  best 
seciuity  position  practicable  in  a 
maimer  which  will  adequately  protect 
the  interest  of  RUS  during  the 
repayment  period  of  the  loan.  Specific 
security  requirements  for  each  loan  will 
be  included  in  a  letter  of  conditions. 

(a)  Public  bodies.  Loans  to  such 
borrowers,  including  Federally 
recognized  Indian  tribes  as  appropriate, 
will  be  evidenced  by  notes,  bonds, 
warrants,  or  other  contractual 
obUgations  as  may  be  authorized  by 
relevant  laws  and  by  borrower's 
documents,  resolutions,  and  ordinances. 
Seciuity.  in  the  following  order  of 
preference,  will  consist  of: 

(1)  The  full  faith  and  credit  of  the 
borrower  when  the  debt  is  evidenced  by 
general  obligation  bonds;  and/or 

(2)  Pledges  of  taxes  or  assessments; 
and/or 

(3)  Pledges  of  fadlity  revenue  and, 
when  it  is  the  customary  financial 
pradice  in  the  State,  liens  will  be  taken 
on  the  interest  of  the  applicant  in  all 
land,  easements,  rights-of-way,  water 
rights,  water  purchase  contrads,  water 
sales  contracts,  sewage  treatment 
contracts,  and  similar  property  rights, 
induding  leasehold  interests,  used  or  to 
be  used  in  connedion  with  the  fadlity 
whether  owned  at  the  time  the  loan  is 
approved  or  acquired  with  loan  funds. 

(b)  Other-than-public  bodies.  Loans  to 
other-than-public  body  applicants  and 
Federally  recognized  Indian  tribes,  as 
appropriate,  will  be  secured  in  the 
following  order  of  preference: 

(1)  Assignments  of  borrower  income 
will  be  taken  and  perfeded  by  filing,  if 
legally  permissible;  and 

(2)  A  lien  will  be  taken  on  the  interest 
of  the  apphcant  in  all  land,  easranents, 
rights-of-way,  water  rights,  water 
purchase  contrads,  water  sales 


48082         Federal  Register  /  Vol.  61,  No.  178  /  Thursday,  September  12,  1996  /  Proposed  Rules 


contracts,  »wage  treatment  contracts 
and  similar  property  rights,  including 
leasehold  interest,  used,  or  to  be  used  in 
connection!  with  the  fedlity  whether 
owned  at  the  time  the  loan  is  approved 
or  acquired  with  loan  funds.  In  unusual 
circiunstances  where  it  is  not  legally 
permissibly  or  feasible  to  obtain  a  lien 
on  such  land  (such  as  land  rights 
obtained  firom  Federal  or  local 
government  agencies,  and  from 
railroads)  a^d  the  approval  official 
determines,  that  the  interest  of  RUS  is 
otherwise  adequately  secured,  the  lien 
requirement  may  be  omitted  as  to  such 
land  rights.  For  existing  borrowers 
where  the  Agency  already  has  a  security 
position  on  real  property,  the  approval 
official  may  determine  that  the  interest 
of  the  Gownment  is  adequately 
secured  and  not  require  additional  Uens 
on  such  land  rights.  When  the 
subsequent  loan  is  approved  or  the 
acquisition:  of  real  property  is  subject  to 
an  outstanding  lien  indebtedness,  the 
next  highest  priority  lien  obtainable  will 
be  taken  if  the  approval  official 
determines  that  the  loan  is  adequately 
saciired. 

(c)  Joint  financing  security.  For 
projects  utilizing  joint  financing,  when 
adequate  s^urity  of  more  than  one  type 
is  available,  the  other  lender  may  take 
one  type  of  security  with  RUS  taking 
another  type.  For  projects- utilizing  joint 
financing  with  the  same  security  to  be 
shared  by  RUS  and  another  lender,  RUS 
will  obtain  at  least  a  parity  position 
with  the  other  lender.  A  parity  position 
is  to  ensure  that  with  joint  seciuity.  in 
the  event  of  default,  each  lender  will  be 
affected  on  a  proportionate  basis.  A 
parity  position  will  conform  with  the 
following  unless  an  exception  is  granted 
by  the  app^val  official: 

(1)  It  is  npt  necessary  for  loans  to  have 
the  same  repayment  terms.  Loans  made 
by  other  lenders  involved  in  joint 
financing  Mrith  RUS  should  be 
scheduled  for  repayment  on  terms 
similar  to  those  customarily  used  in  the 
State  for  fieancing  such  facilities. 

(2)  The  use  of  a  trustee  or  other 
similar  paying  agent  by  the  other  lender 
in  a  joint  financing  arrangement  is 
acceptable  .to  RUS.  A  trustee  or  other 
similar  paying  agent  will  not  normally 
be  used  for  the  RUS  portion  of  the 
funding  unless  required  to  comply  with 
State  law.  The  responsibilities  and 
authorities  of  any  trustee  or  other 
similar  paying  agent  on  projects  that 
include  RUS  funds  must  be  clearly 
specified  by  written  agreement  and 
approved  l^  the  State  program  official 
and  the  Office  of  the  General  Counsel 
(OGC).  RUS  must  be  able  to  deal 
directly  with  the  borrower  to  enforce  the 


provisions  of  loan  and  grant  agreements 
and  perform  necessary  servicing  actions. 
(3j  In  the  event  adequate  funds  are  not 
available  to  meet  regular  installments  on 
parity  loans,  the  funds  available  will  be 
apportioned  to  the  lenders  based  on  the 
respective  current  installments  of 
principal  and  interest  due. 

(4)  Funds  obtained  from  the  sale  or 
liquidation  of  seciu^d  property  or  fixed 
assets  will  be  apportioned  to  the  lenders 
on  the  basis  of  the  pro  rata  amount 
outstanding;  provided,  however,  funds 
obtained  from  such  sale  or  liquidation 
for  a  project  that  included  RUS  grant 
funds  will  be  apportioned  as  required 
by  the  grant  agreement. 

(5)  Protective  advances  must  be 
charged  to  the  borrower's  accoimt  and 
be  secured  by  a  lien  on  the  security 
property.  To  the  extent  consistent  with 
State  law  and  customary  lending 
practices  in  the  area,  repayment  of 
protective  advances  made  by  either 
lender,  for  the  mutual  protection  of  both 
lenders,  should  receive  first  priority  in 
apportionment  of  funds  between  the 
lenders.  To  ensure  agreement  between 
lenders,  efforts  should  be  made  to 
obtain  the  concurrence  of  both  lenders 
before  one  lender  makes  a  protective 
advance. 

f  1780.15    Ottiar  Federal,  State,  and  local 
requirements. 

Proposals  for  facilities  financed  in 
whole  or  in  part  with  RUS  funds  will  be 
coordinated  with  appropriate  Federal, 
State  and  local  agencies.  If  there  are 
confficts  between  this  part  and  State  or 
local  laws  or  regulatory  commission 
regulations,  the  provisions  of  this  part 
will  control.  Applicants  will  be  required 
to  comply  with  Federal,  State,  and  local 
laws  and  any  regulatory  commission 
rules  and  regulations  pertaining  to: 

(a)  Organization  of  the  applicant  and 
its  authority  to  own.  construct,  operate, 
and  maintain  the  proposed  facilities; 
.    (b)  Borrowing  money,  giving  security 
therefore,  and  raising  revenues  for  the 
repayment  thereof; 

(c)  Land  use  zonii^;  and 

(d)  Health  and  sanitation  standards 
and  design  and  installation  standards 
unless  an  exception  is  granted  by  RUS. 

f  1780.16    [Reserved] 

11780.17    Selection  pftorfties  and  process. 

When  ranking  eligible  applications  for 
consideraticm  for  limited  fimds,  Agency 
officials  must  consider  the  priority 
items  met  by  each  application  and  the 
degree  to  which  those  priorities  are  met. 
Points  will  be  awarded  as  follows: 

(a)  Population  priorities.  (1)  The 
proposed  project  will  primarily  serve  a' 
rural  area  having  a  population  not  in 
excess  of  1,000 — 20  points; 


(2)  The  proposed  project  primarily 
serves  a  rural  area  having  a  population 
between  1,001  and  2.500 — 15  points; 

(3)  The  proposed  project  primarily    . 
serves  a  rural  area  having  a  population 
between  2,501  and  5,500 — 5  points. 

(b)  Heohh  priorities.  The  proposed 
project  is: 

(1)  Needed  to  alleviate  an  emergency 
situation,  correct  imanticipated 
diminution  or  deterioration  of  a  water 
supply,  or  to  meet  Safe  Drinking  Water 
Act  requirements  which  pertain  to  a 
water  system — 25  points; 

(2)  Required  to  correct  inadequacies 
of  a  wastewater  disposal  system,  or  to 
meet  heelth  standards  which  pertain  to 
a  wastewater  disposal  system — 25 
points; 

(3)  Required  to  meet  administrative 
orders  issued  to  correct  local.  State,  or 
Federal  solid  waste  violations — 15 
points. 

(c)  Income  priorities.  The  median 
household  income  of  the  population  to 
be  served  by  the  proposed  project  is: 

(1)  Less  than  the  poverty  line  if  the 
poverty  line  is  less  than  80%  of  the 
statewide  nonmetropolitan  median 
income — 30  points: 

(2)  Less  than  80  percent  of  the 
statewide  nonmetropolitan  median 
household  income— 20  points; 

(3)  Equal  to  or  more  than  the  poverty 
line  and  between  80%  and  100%, 
inclusive,  of  the  State's  nonmetropolitan 
median  household  income — 15  points. 

(d)  Other  priorities.  (1)  The  proposed 
project  will:  merge  ownership, 
management,  and  operation  of  smaller 
facilities  providing  for  more  efficient 
management  and  economical  service — 
15  points; 

(2)  The  proposed  project  vdll  enlarge, 
extend,  or  otherwise  modify  existing 
facilities  to  provide  service  to  additional 
rural  areas — 10  points; 

(3)  Applicant  is  a  public  body  or 
Indian  tribe— 5  points; 

(4)  Amoimt  of  other  than  RUS  funds 
committed  to  the  project  is: 

(i)  50%  or  more — 15  points; 
fii)  20%  to  49%— 10  points; 
(iii)  5%— 19%  —5  points. 

(5)  Projects  that  will  serve  Agency 
identified  target  areas — 10  points: 

(6)  Projects  that  primarily  recycle 
solid  waste  products  thereby  liiniting 
the  need  for  solid  waste  disposal — 5 
points; 

(7)  "The  proposed  project  will  serve  an 
area  that  has  an  unreliable  quality  or 
supply  of  drinking  water — 10  points. 

(e)  In  certain  cases  the  State  program 
official  way  assign  up  to  15  points  to  a 
project.  The  points  may  be  awarded  to 
projects  in  order  to  improve 
compatibility  and  coordination  between 
RUS's  and  other  agencies'  selection 
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systems,  to  ensure  effective  RUS  fund 
utilization,  and  to  assist  those  projects 
that  are  the  most  cost  effective.  A 
written  justification  must  be  prepared 
and  placed  in  the  project  file  eack  time 
these  points  are  assigned. 

(f)  Cost  overruns.  An  application  may 
receive  consideration  for  hinding  before 
others  at  the  State  or  National  Office 
level  when  it  is  a  subsequent  request  for 
a  previously  approved  project  which 
has  encountered  construction  cost 
overruns.  The  cost  overruns  must  be 
due  to  high  bids  or  unexpected 
construction  problems  that  cannot  be 
reduced  by  negotiations,  redesign,  use 
of  bid  alternatives,  rebidding  or  other 
means.  Cost  ovemms  exceeding  20%  of 
the  development  cost  at  time  of  loan  or 
grant  approval  or  where  the  scope  of  the 
original  purpose  has  changed  will  not 
be  considered  under  this  paragraph. 

(g)  National  office  priorities,  hi 
selecting  projects  for  funding  at  the 
National  Office  level  State  program 
official  points  may  or  may  not  be 
considered.  The  Administrator  may 
assign  up  to  15  additional  points  to 
accoimt  for  items  such  as  geographic 
distribution  of  funds,  the  highest 
priority  projects  within  a  State,  and 
emergency  conditions  caused  by 
economic  problems  or  natural  disasters. 
The  Administrator  may  delegate  the 
authority  to  assign  up  to  15  of  the 
administrator's  points  to  appropriate 
National  Office  staff. 

S  1780.18    PuMIc  information. 

(a)  Public  notice  of  intent  to  file  an 
application  with  the  Agency.  Within  60 
days  of  filing  an  appUcation  with  the 
Agency  the  applicant  must  publish  a 

•  notice  of  intent  to  apply  for  a  RUS  loan 
or  grant.  The  notice  of  intent  must  be 
published  in  a  newspaper  of  general 
circulation  in  the  proposed  area  to  be 
served. 

(b)  General  public  meeting. 
Applicants  should  inform  the  general 
public  regarding  the  development  of  any 
proposed  project.  Any  applicant  not 
required  to  obtain  authorization  by  vote 
of  its  membership  or  by  public 
referendimj,  to  inciu-  the  obligations  of 
the  proposed  loan  or  grant,  must  hold  at 
least  one  public  information  meeting. 
The  public  meeting  must  be  held  after 
the  appUcation  is  filed  and  not  later 
than  loan  or  grant  approval.  The 
meeting  must  give  the  citizenry  an 
opportunity  to  become  acquainted  with 
the  proposed  project  and  to  conunent  on 
such  items  as  economic  and 
environmental  impacts,  service  area, 
alternatives  to  the  project,  or  any  other 
issue  identified  by  the  Agency.  To  the 
extent  possible,  this  meeting  should 
cover  items  necessary  to  satisfy  all 


pubUc  information  meeting 
requirements  for  the  proposed  project. 
To  minimize  duplication  of  public 
notices  and  public  involvement,  the 
applicant  shall,  where  possible, 
coordinate  and  integrate  the  public 
involvement  activities  of  the 
environmental  review  process  into  this 
requirement.  The  applicant  will  be 
required,  at  least  10  days  prior  to  the 
meeting,  to  publish  a  notice  of  the 
meeting  in  a  newspaper  of  general 
circulation  in  the  service  area,  to  post  a 
public  notice  at  the  applicant's 
principal  office,  and  to  notify  the 
Agency.  The  applicant  will  provide  the 
Agency  a  copy  of  the  pubHshed  notice 
and  minutes  of  the  public  meeting.  A 
public  meeting  is  not  normally  required 
for  subsequent  loans  or  grants  which  are 
needed  to  complete  the  financing  of  a 
project. 

§§1780.19-1780^    [Reserved] 

§1780.24    Approval  autttortttes. 

Appropriate  reviews,  concurrence, 
and  authorization  must  be  obtained  for 
«U  loans  or  grants  in  excess  of  the 
amounts  indicated  in  RUS  Staff 
Instruction  1780-1. 

(a)  Bedelegation  of  authority  by  State 
Directors.  Unless  restricted  by 
memorandum  from  the  RUS 
Administrator,  State  Directors  can 
redelegate  their  approval  authorities  to 
State  employees  by  memorandum. 

(b)  Restriction  of  approval  authority 
by  the  RUS  Administrator.  The  RUS 
Administrator  can  make  written 
restrictions  or  revocations  of  the 
authority  given  to  any  approval  official. 

§1780.25    Excaption  Auttiortty. 

The  Administrator  may,  in  individual 
cases,  make  an  exception  to  any 
requirement  or  provision  of  this  part 
which  is  not  inconsistent  with  the 
authorizing  statute  or  other  applicable 
law  and  is  determined  to  be  in  the 
Government's  interest. 

§§1780.20-1780.30    [Raservedl 

Subpart  B— Loan  and  Grant 
Application  Processing 

§1780.31    Qeneral. 

(a)  Applicants  are  encouraged  to 
contact  the  Agency  processing  office 
early  in  the  planning  stages  of  their 
project.  Agency  personnel  are  available 
to  provide  general  advice  and  assistance 
regarding  RUS  programs,  other  funding 
sources,  and  types  of  systems  or 
improvements  appropriate  for  the 
appUcant's  needs.  The  Agency  can  also 
provide  access  to  technical  engineering 
and  environmental  assistance  and 
information  resources  for  other  project 


development  issues  such  as  public 
information,  income  surveys, 
developing  rate  schedules,  system 
operation  and  maintenance,  and 
envirorunental  compliance 
requirements.  Throughout  the  planning, 
application  processing  and  construction 
of  the  project.  Agency  personnel  will 
work  closely  and'cooperatively  with  the 
applicant  and  their  representatives, 
other  State  and  Federal  agencies  and 
technical  assistance  providers. 

(b)  The  processing  office  will  handle 
initial  inquiries  and  provide  basic 
information  about  the  program.  TTiey  are 
to  provide  the  application,  SF  424.2, 
"Application  for  Federal  Assistance  (For 
Construction),"  assist  applicants  as 
needed  in  completing  SF  424.2,  and  in 
filing  a  request  for  intergovernmental 
review.  Federally  recognized  bidian 
tribes  are  exempt  from 
intergovernmental  review.  The 
processing  office  will  explain  eligibility 
requirements  and  meet  with  the 
applicant  whenever  necessary  to  discuss 
application  processing. 

(c)  Applications  that  are  not 
developed  in  a  reasonable  period  of 
time  taking  into  account  the  size  and 
complexity  of  the  proposed  project  may 
be  removed  from  the  State's  active  file. 
Applicants  will  be  consulted  prior  to 
taking  such  action. 

(d)  Starting  with  the  earliest 
discussions  with  prospective  applicants 
or  review  of  applications  and 
continuing  throughout  application 
processing,  environmental  issues  must 
be  considered.  Throughout  the 
application  process  the  State 
Environmental  Coordinator  will  discuss 
with  the  applicant  and  their  engineer, 
envirorunental  review  requirements  for 
evaluating  a  project's  potential  for 
environment  impacts.  This  should 
provide  flexibility  to  consider 
alternatives  to  the  project  and  develop 
methods  to  mitigate  identified  adverse 
environmental  impacts.  The 
enviconmental  review  requirements 
shall  be  performed  simultaneously  and 
concurrently  with  the  project's 
engineering  design  and  mitigation 
measures  integrated  into  the  design  to 
minimize  any  adverse  environmental 
impacts. 

§  1780.32    Timeframe*  for  applicatiofi 
processing. 

(a)  The  processing  office  will 
determine  if  the  application  is  properly 
assembled.  If  not,  the  applicant  will  be 
notified  within  fifteen  days  as  to  what 
additional  submittal  items  are  needed. 

(b)  The  processing  and  approval 
offices  will  coordinate  their  reviews  to 
ensure  that  the  applicant  is  advised 
about  eligibility  and  anticipated  fund 
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availability  within  45  days  of  the  receipt 
of  a  completed  application. 

$178a33    Application  requlrwnent*. 

An  initial  appUcation  consists  of  the 
following: 

(a)  One  copy  of  a  completed  SF  424.2; 

(b)  A  copy  of  the  State 
intergovernmental  comments  or  one 
copy  of  the  filed  application  for  State 
intergovernmental  review;  and 

(c)  Two  oopies  of  the  preliminary 
engineering  report  (PER)  for  the  project. 
The  PER  should  be  completed  in 
accordance  with  RUS  Bulletins  1780-2 
through  1780-5. 

(1)  The  PER  may  be  submitted  to  the 
processing  office  prior  to  the  rest  of  the 
applicatioQ  material  if  the  appUcant 
desires  a  oieliminary  review. 

(2)  The  processing  office  will  forward 
one  copy  of  the  PER  with  comments  and 
recommendations  to  the  State  staff 
engineer  fof  review  upon  receipt  from 
the  appUcaht 

(3)  The  State  staff  will  consult  with 
the  applicant's  engineer  as  appropriate 
to  resolve  ^y  questions  concerning  the  . 
PER  and  any  environmental  concerns. 
Written  coHiments  will  be  provided  by 
the  State  staff  engineer  and  State 
Environmental  Coordinator  to  the 
processing  office  to  meet  eligibility     . 
determination  time  Unes. 

(d)  Written  certification  that  other 
credit  is  not  available. 

(e)  Supporting  documentation 
necessary  tt>  msJce  an  eligibility 
determination  such  as  financial 
statements,  audits,  organizational 
docimients,  or  existing  debt 
instruments.  The  processing  o^ce  will 
advise  applicants  regarding  the  required 
documents.  Applicants  that  are 
indebted  to  RUS  will  not  need  to  submit 
dociunents!  already  on  file  with  the 
processing  office. 

(f)  Form  FmHA  1940-20,  "Request  for 
Environmental  Information."  The 
applicant  ^ould  consult  with  the 
processing  office  to  determine  what 
information  should  be  included  with 
this  form. 

(g)  The  appltcants  internal  Revenue 
Service  Ta^tpayer  Identification  Niunber 
(TIN).  The  TIN  will  be  used  by  the 
Agency  to  assign  a  case  number  which 
will  be  the  applicant's  or  transferee's 
TIN  preceded  by  State  and  County  Code 
numbers.  Only  one  case  niunber  will  be 
assigned  td  each  applicant  regardless  of 
the  number  of  loans  or  grants  or  number 
of  separate|faciUties,  unless  an 
exception  is  authorized  by  the  National 
Office. 

(h)  Other  Forms  and  certifications. 
AppUcants  will  be  required  to  submit 
the  following  items  to  the  processing 
office,  upon  notification  from  the 


processing  office  to  proceed  with  further 
development  of  the  full  application: 

(1)  Form  FmHA  442-7,  "Operating 
Budget": 

(2)  Form  FmHA  1910-11. 
"Application  Certification.  Federal 
Collection  Policies  for  Cons\uner  or 
Commercial  Debts"; 

(3)  Form  FmHA  40O-1.  "Equal 
Opportunity  Agreement"; 

(4)  Form  FmHA  400-4,  "Assurance 
Agreement"; 

(5)  Form  AD-1047.  "Certi^caticm 
Regarding  Drug-Free  Workplace 
requirements  (Grants]  Alternative  I  for 
Grantees  Other  Than  Individuals'; 

(6)  Form  AD-1049,  Certification 
regarding  Drug-Free  Workplace 
Requirements  (Grants)  Alternative  I  For 
Grantees  Other  Than  Individuals; 

(7)  Certifications  for  Contracts.  Grants, 
and  Loans  (Regarding  Lobbying);  and 

(8)  Certification  regarding  prohibited 
tying  arrangements.  Applicants  that 
provide  electric  service  must  provide 
the  Agency  a  certification  that  they  will 
not  require  usere  of  a  water  or  waste 
facility  financed  under  these  regulations 
to  accept  electric  service  as  a  condition 
of  receiving  assistance. 

f1780.34    [RMerved] 

f  1780,35    Processing  office  revisw. 

Review  of  the  application  will  usually 
include  the  following: 

(a)  Nondiscrimination.  Boundaries  for 
the  proposed  service  area  must  not  be 
chosen  in  such  a  way  that  any  user  or 
area  will  be  excluded  because  of  race, 
color,  religion,  sex,  marital  status,  age, 
handicap,  or  national  origin.  This  does 
not  preclude  construction  of  the  project 
in  phases  as  noted  in  §  1780.11  as  long 
as  it  is  not  done  in  a  discriminatory 
manner. 

(b)  Grant  determination.  Grants  will 
be  determined  by  the  processing  office 
in  accordance  with  the  following 
provisions  and  will  not  result  in  EDU 
costs  below  similar  system  user  cost. 

(1)  Maximum  grant.  Grants  may  not 
exceed  the  percentages  in  §  1780.10(c) 
of  this  part  of  the  eUgible  RUS  funded 
project  development  costs  listed  in 
§1780.9  of  this  part. 

(2)  Debt  service.  Applicants  will  be 
considered  for  grant  assistance  when  the 
debt  service  portion  of  the  average 
annual  EDU  cost,  for  users  in  the 
applicant's  service  area,  exceeds  the 
following  percentages  of  median 
household  income: 

(i)  0.5  percent  when  the  median 
household  income  of  the  service  area  is 
equal  to  or  below  80%  of  the  statewide 
nonmetropolitan  median  income. 

(ii)  1.0  percent  when  the  median 
household  income  of  the  service  area 


exceeds  the  0.5  percent  requirement  but 
is  not  more  than  100  percent  the 
statewide  nonmetropolitan  household 
income. 

(3)  Similar  system  cost.  If  the  grant 
determined  in  paragraph  (b)(2)  of  this 
section  results  in  an  annual  EDU  cost 
that  is  not  comparable  with  similar 
systems,  the  Agency  will  determine  a 
grant  amount  based  on  achieving  EDU 
costs  that  are  not  below  similar  system 
user  costs. 

(4)  Wholesale  service.  When  an 
applicant  provides  wholesale  sales  or 
services  on  a  contract  basis  to  another 
system  or  entity,  similar  wholesale 
system  cost  will  be  used  in  determining 
the  amount  of  grant  needed  to  achieve 
a  reasonable  wholesale  user  cost. 

(5)  Subsidized  cost.  When  annual  cost 
to  the  applicant  for  delivery  of  service 
is  subsidized  by  either  the  State, 
commonwealth,  or  territory,  and 
uniform  flat  user  charges  regardless  of 
usage  are  imposed  for  similar  classes  of 
service  throughout  the  service  area,  the 
Agency  may  proceed  with  a  grant  in  an 
amount  necessary  to  reduce  such 
deUvery  cost  to  a  reasonable  level. 

(c)  User  charges.  The  user  charges 
should  be  reasonable  and  produce 
enough  revenue  to  provide  for  all  costs 
of  the  faciUty  after  the  project  is 
complete.  The  plaimed  revenue  should 
be  sufficient  to  provide  for  all  debt 
service,  debt  reserve,  operation  and 
maintenance,  and  if  appropriate, 
additional  revenue  for  fedUty 
replacement  of  short  lived  assets 
without  building  a  substantial  surplus. 
Ordinarily,  the  total  debt  reserve  will  be 
equal  to  one  average  annual  loan 
installment  which  will  accumulate  at 
the  rate  of  one-tenth  of  the  total  each 
year. 

f  1780.38    Approving  official  review. 

Projects  may  be  obUgated  as  their 
apphcations  are  completed  and 
approved. 

(a)  Selection  of  applications  for 
further  processing,  "rhe  application  and 
supporting  information  submitted  will 
be  used  to  determine  the  appUcations 
selected  for  further  development  and 
funding.  After  completing  the  review, 
the  approval  official  will  normally 
select  those  eUgible  appUcations  with 
the  highest  priority  scores  for  further 
processing.  When  authorizing  the 
development  of  an  application  for 
funding,  the  following  will  be 
considered: 

(1)  Funds  available  in  State  allocation; 

(2)  Anticipated  allocation  of  funds  for 
the  next  fiscal  year;  and 

(3)  Time  necessary  for  applicant  to 
complete  the  application. 
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(b)  Lower  scoring  projects.  (1)  In  cases 
where  preliminary  cost  estimates 
indicate  that  an  eligible,  high  scoiihg 
application  is  unfeasible  or  would 
require  an  amount  of  funding  from  RUS 
that  exceeds  either  25  percent  of  a 
State's  current  annual  allocation  or  an 
amount  greater  than  that  remaining  in 
the  State's  allocation,  the  approval 
official  may  instead  select  the  next 
lower  scoring  appUcation  for  further 
processing  provided  the  high  scoring 
applicant  is  notified  of  this  action  and 
given  an  opportunity  to  revise  the 
proposal  and  resubmit  it. 

(2)  If  it  is  found  that  there  is  no 
e^ctive  way  to  reduce  costs,  the 
approval  official,  after  consultation  with 
applicant,  may  submit  a  request  for  an 
additional  allocation  of  funds  for  the 
proposed  project  to  the  National  Office. 
The  request  should  be  submitted  during 
the  fiscal  year  in  which  obligation  is 
anticipated.  Such  request  will  be 
considered  along  with  all  others  on 
hand.  A  written  justification  must  be 
prepared  and  placed  in  the  project  file. 

f178a37    Applications  detennined 
inMglMe. 

If  at  any  time  an  application  is 
determined  ineligible,  the  processing 
office  will  notify  the  applicant  in 
writing  of  the  reasons.  The  notification 
to  the  applicant  will  state  that  an  appeal 
of  this  decision  may  be  made  by  the 
applicant  under  7  CFR  part  11. 

f  1780.38    [ReMfved] 

fi  780.39    Application  processing. 

(a)  Processing  conference.  Before 
starting  to  assemble  the  full  application 
and  after  the  appJicant  selects  its 
professional  and  technical 
representatives,  it  should  arrange  with 
the  processing  office  for  an  application 
conference  to  provide  a  basis  for  orderly 
appUcation  assembly.  The  processing 
office  will  explain  program 
requirements,  public  information 
requirements  and  provide  guidance  on 
preparation  of  items  necessary  for 
approval. 

(b)  Professional  services  and  contracts 
related  to  the  facility.  Fees  provided  for 
in  contracts  or  agreements  shall  be 
reasonable.  The  Agency  shall  consider 
fees  to  be  reasonable  if  they  are  not  in 
excess  of  those  ordinarily  charged  by 
the  profession  as  a  whole  for  similar 
work  when  RUS  financing  is  not 
involved.  Applicants  will  be  responsible 
for  providing  the  services  necessary  to 
plan  projects  including  design  of 
faciUties,  preparation  of  cost  and 
income  estimates,  development  of 
proposals  for  organization  and 
financing,  and  overall  operation  and 
maintenance  of  the  facility.  Contracts  or 


other  forms  of  agreement  between  the 
applicant  and  its  professional  and 
technical  representatives  are  required 
and  are  subject  to  RUS  conciurence. 

(1)  Engineering  services.  AppUcants 
selection  of  engineering  services  for 
project  design  shall  be  done  by 
publishing  a  request  for  proposal  in  a 
newspaper  of  general  circulation. 
Guidance  on  entering  into  an  agreement 
for  engineering  services  is  available 
itom  the  Agency. 

(2)  Other  professional  services. 
Professional  services  of  the  following 
may  be  necessary:  Attorney,  bond 
counsel,  accountant,  auditor,  appraiser, 
enviroiunental  professionals,  and 
financial  advisory  or  fiscal  agent  (if 
desired  by  applicant).  Guidance  on 
entering  into  an  agreement  for  legal 
services  is  available  from  the  Agency. 

(3)  Bond  counsel.  Unless  otherwise 
provided  by  subpart  D  of  this  part, 
public  bodies  are  required  to  obtain  the 
service  of  recognized  bond  counsel  in 
the  preparation  of  evidence  of 
indebtedness. 

(3)  Contmcts  for  other  services. 
Contracts  or  other  forms  of  agreements 
for  other  services  including 
management,  operation,  and 
maintenance  will  be  developed  by  the 
applicant  and  presented  to  Uie  Agency 
for  review  and  concurrence.  Guidance 
on  entering  into  an  management 
agreement  is  available  from  the  Agency. 

(c)  User  estimates.  Applicants 
dependent  on  users  fees  for  debt 
payment  or  operation  and  maintenance 
expenses  shall  base  their  income  and 
expense  forecast  on  realistic  user 
estimates.  For  users  presently  not 
receiving  service,  consideration  must  be 
given  to  the  following: 

(1)  An  estimated  number  of  maximum 
users  should  not  be  used  when  setting 
user  fees  and  rates  since  it  may  be 
several  years  before  all  residents  will 
need  service  by  the  system.  In 
establishing  rates  a  realistic  number  of 
users  should  be  employed. 

(2)  Meaningful  user  cash 
contributions.  The  amoimt  of  cash 
contributions  required  will  be  set  by  the 
applicant  and  concurred  in  by  the 
approval  official.  Contributions  should 
be  an  amount  high  enough  to  indicate 
sincere  interest  on  the  part  of  the 
potential  user,  but  not  so  high  as  to 
preclude  service  to  low  income  families. 
Contributions  ordinarily  should  be  an 
amoimt  appro)dmating  one  year's 
minimiun  user  fee,  and  shall  be  paid  in 
full  before  loan  closing  or 
commencement  of  construction, 
whichever  occurs  first.  Once  economic 
feasibility  is  ascertained  based  on  a 
demonstration  of  meaningful  potential 
user  cash  contributions,  the 


contribution,  memberehip  fee  or  other 
fees  that  may  be  imposed  are  not  a  loan 
requirement  under  this  section.  A 
meaningful  user  cash  contribution  is  not 
required  when: 

[i)  The  Agency  determines  that  the 
potential  users  as  a  whole  in  the 
applicant's  service  area  cannot  make 
cash  contributions,  or 

(ii)  State  statutes  or  local  ordinances 
require  mandatory  use  of  the  system  and 
the  applicant  or  legal  entity  having  such 
authority  agrees  in  writing  to  enforce 
such  statutes,  or  ordinances. 

(3)  An  enforceable  user  agreement 
with  a  penalty  clause  is  required  (RUS 
Bulletin  1780-9  can  be  used)  except: 

(i)  For  users  presently  receiving 
service;  or 

(ii)  Where  mandatory  use  of  the 
system  is  required. 

(4)  Individual  vacant  property  owners 
will  not  be  considered  when 
determining  project  feasibility  unless: 

(i)  The  owner  has  plans  to  develop  the 
property  in  a  reasonable  period  of  time 
and  become  a  user  of  the  facility:  and 

(ii)  The  owner  agrees  in  writing  to 
.  make  a  monthly  payment  at  least  equal 
to  the  proportionate  share  of  debt 
service  attributable  to  the  vacant 
property  imtil  the  property  is  developed 
and  the  facility  is  utilized  on  a  regular 
basis.  A  bond  or  escrowed  security 
deposit  must  be  provided  to  guarantee 
this  monthly  payment  and  to  guarantee 
an  amount  at  least  equal  to  the  owner's 
proportionate  share  of  construction 
costs.  If  a  bond  is  provided,  it  must  be 
executed  by  a  siuety  company  that 
appears  on  the  Treasury  Department's 
most  current  list  (Circular  570.  as 
amended)  and  be  authorized  to  transact 
business  in  the  State  where  the  project 
is  located.  The  guarantee  shall  be 
payable  jointly  to  the  borrower  and  the 
United  States  of  America. 

(5)  AppUcants  must  provide  a  positive 
program  to  encouraee  connection  by  all 
users  as  soon  as  service  is  available,  The 
program  will  be  available  for  review  and 
concurrence  by  the  processing  office 
before  loan  closing  or  commencement  of 
construction,  whichever  occurs  first. 
Such  a  program  shall  include: 

(i)  An  aggressive  information  program 
to  be  carried  out  during  the  construction 
period,.  The  applicant  should  send 
written  notification  to  all  signed  users 
in  advance  of  the  date  service  will  be 
available,  stating  the  date  users  will  be 
expected  to  have  their  connections 
completed,  and  the  date  user  charges 
will  begin; 

(ii)  Positive  steps  to  assiue  that 
installation  services  will  be  available. 
These  may  be  provided  by  the 
contractor  installing  the  system,  local 
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plumbing  companies,  or  local 
contractoit: 

(ill)  Aggressive  action  to  see  that  all 
signed  use^s  can  finance  their 
connections. 

(d)  Interim  financing.  For  all  loans 
exceeding  $500,000,  where  funds  can  be 
borrowed  at  reasonable  interest  rates  on 
an  interimj  basis  hx>m  commercial 
sources  fot  the  construction  period, 
such  interim  financing  may  be  obtained 
so  as  to  preclude  the  necessity  for 
multiple  advances  of  RUS  loan  funds. 
However,  the  approval  official  may 
make  an  exception  when  interim 
financing  is  cost  prohibitive  or 
unavailable.  Guidance  on  informing  the 
private  lender  of  RUS's  commitment  is 
available  from  the  Agency.  When 
interim  commercial  financing  is  used, 
the  appUcation  will  be  processed, 
including  obtaining  construction  bids, 
to  the  stage  where  the  RUS  loan  would 
normally  be  closed,  that  is  immediately 
prior  to  the  start  of  construction.  The 
RUS  loan  should  be  closed  as  soon  as 
possible  after  the  disbursal  of  all  interim 
funds. 

(e)  Reserve  requirements.  Provision 
for  the  accumulation  of  necessary 
reserves  oyer  a  reasonable  period  of 
time  will  ke  included  in  the  loan 
documents. 

(1)  Gen0ral  obligation  or  special 
assessment  bonds.  Ordinarily,  the 
requirements  for  reserves  will  be 
considered  to  have  been  met  if  general 
obligation  or  other  bonds  which  pledge 
the  full  faith  and  credit  of  the  poUtical 
subdivisi<)n  are  used,  or  special 
assessment  bonds  are  used,  and  if  such 
bonds  provide  for  the  annual  collection 
of  sufficient  taxes  or  assessments  to 
cover  debt  service. 

(2)  Othar  than  general  obUgation  or 
special  assessment  bonds.  Each 
borrower  will  be  required  to  establish 
and  maintain  reserves  sufficient  to 
assiue  thajt  loan  installments  will  be 
paid  on  titne,  for  emergency 
maintenance,  for  extensions  to  facilities, 
and  for  replacement  of  short-lived  assets 
which  hate  a  useful  life  significantly 
less  than  the  repayment  period  of  the 
loan.  Borrowers  issuing  bonds  or  other 
evidenced  of  debt  pledging  facility 
revenues  as  seciuity  will  plan  their 
reserve  ta  provide  for  a  aimual  reserve 
equal  to  one-tenth  of  an  average  annual 
loan  installment  each  year  for  the  life  of 
the  loan  iinless  prohibited  by  state  law. 

(f)  Membership  authorization.  For 
organizations  other  than  public  bodies, 
the  membership  will  authorize  the 
project  and  its  financing.  Form  FmHA 
1942-8,  "Resolution  of  Members  or 
Stockholders"  may  be  used  for  this 
authorization.  The  approval  official 
may,  with  the  concurrence  of  OGC, 


accept  the  loan  resolution  without  such 
membership  authorization  when  State 
statutes  and  the  organization's  chatter 
and  bylaws  do  not  require  such 
authorization;  and 

(1)  The  organization  is  well 
established  and  is  operating  with  a 
soimd  financial  base:  or 

(2)  The  members  of  the  organization 
have  all  signed  an  enforceable  user 
agreement  with  a  penalty  clause  and 
have  made  the  required  meaningful  user 
cash  contribution. 

(g)  Insurance.  The  piupose  of  RUS's 
insurance  requirements  is  to  protect  the 
govenunent's  financial  interest  based  on 
the  focihty  financed  with  loan  funds.  It 
is  the  responsibiUty  of  the  applicant  and 
not  that  of  RUS  to  assure  that  adequate 
insurance  and  fidelity  or  employee 
dishonesty  bond  coverage  is 
maintained.  The  requirements  below 
apply  to  all  types  of  coverage 
determined  necessary.  The  approval 
official  may  grant  exceptions  to  normal 
requirements  when  appropriate 
justification  is  provided  estabUshing 
that  it  is  in  the  best  interest  of  the    ' 
applicant  and  will  not  adversely  afi^ect 
the  government's  interest. 

(1)  Insurance  requirements  proposed 
by  the  appUcant  will  be  accepted  if  the 
processing  office  determines  that 
proposed  coverage  is  adequate  to  protect 
the  government's  financial  interest. 
Applicants  are  encouraged  to  have  their 
attorney,  consulting  engineer,  and/or 
insurance  provider(s)  review  proposed 
types  and  amoimts  of  coverage, 
including  any  deductible  provisions. 

(2)  The  use  of  deductibles  may  be 
allowed  by  RUS  providing  the  appficant 
has  financial  resources  which  would 
Ukely  be  adequate  to  cover  potential 
claims  requiring  payment  of  the 
deductible. 

(3)  Fidelity  or  employee  dishonesty 
bonds.  Applicants  will  provide  coverage 
for  all  persons  who  have  access  to 
funds,  including  persons  working  imder 
a  contract  or  management  agreement. 
Coverage  may  be  provided  either  for  all 
individual  positions  or  persons,  or 
through  "blanket"  coverage  providing 
protection  for  all  appropriate 
employees.  An  exception  may  be 
granted  by  the  approval  official  when 
funds  relating  to  the  facility  financed 
are  handled  by  another  entity  and  it  is 
determined  that  the  entity  has  adequate 
coverage  or  the  govenunent's  interest 
would  otherwise  be  adequately    ,. 
protected.  The  amount  of  coverage 
required  by  RUS  will  normally 
approximate  the  total  aimual  debt 
service  requirements  for  the  RUS  loans. 

(4)  Property  insurance.  Fire  and 
extended  coverage  will  normally  be 
maintained  on  all  structures  except  as 


noted  below.  Ordinarily,  RUS  should  be 
listed  as  mortgagee  on  the  policy  when 
RUS  has  a  lien  on  the  property. 
Normally,  major  items  of  equipment  or 
machinery  located  in  the  insiired 
structiues  must  also  be  covered. 
Exceptions: 

(i)  Reservoirs,  pipeUnes  and  other 
structures  if  such  structures  are  not 
normally  insured; 

(ii)  Subsurface  fift  stations  except  fw 
the  value  of  electrical  and  piunping 
eqmpment  therein. 

(5)  General  liability  insurance, 
including  vehicular  coverage. 

(6)  Flood  insurance  required  for 
faciUties  located  in  special  flood-  and 
mudslide-prone  areas. 

(7)  Worker's  compensation.  The 
borrower  will  carry  worker's 
compensation  insiuance  for  employees 
in  accordance  with  State  laws. 

(h)  The  processing  office  will  conduct 
appropriate  environmental  reviews  in 
accordance  with  RUS  requirements. 

(i)  The  processing  office  wrill  assure 
that  appropriate  forms  and  documents 
listed  in  RUS  Bulletin  1780-6  are 
complete.  Letters  of  conditions  will  not 
be  issued  unless  funds  are  available. 

§1780.40    [Reserved] 

1 1 780.41    Loan  or  grant  approval. 

(a)  The  processing  office  will  submit 
the  following  to  the  approval  official: 

(1)  Form  FmHA  1942-45,  "Project 
Summary"; 

(2)  Form  FmHA  442-7.  "Operating 
Budget"; 

(3)  Form  442-3,  "Balance  Sheet"  or  a 
financial  statement  or  audit  that 
includes  a  balance  sheet; 

(4)  Form  FmHA  442-14,  "Association 
Project  Fimd  Analysis"; 

(5)  Letter  of  Conditions"; 

(6)  Form  FmHA  1942-46,  "Letter  of 
Intent  to  Meet  Conditions": 

(7)  Form  FmHA  1940-1,  "Request  for 
Obligation  of  Fimds"; 

(8)  Completed  environmental  review 
dociunents  including  copies  of  required 
pubUcation  evidence;  and 

(9)  Grant  determination,  if  applicable. 

(b)  Approval  and  applicant 
notification  will  be  accomplished  by 
mailing  to  the  applicant  on  the 
obUgation  date  a  copy  of  Form  FmHA 
1940-1.  The  date  the  applicant  is 
notified  is  also  the  date  the  interest  rate 
at  loan  approval  is  established. 

f  1780.42    Transfer  of  obligations. 

An  obligation  of  funds  established  lor 
an  appUcant  may  be  transferred  to  a 
different  (substituted)  etpplicant 
provided: 

(a)  The  substituted  appUcant  is 
eUgible  and  has  the  authority  to  receive 
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the  assistance  approved  for  the  original 
applicant;  and 

(b)  The  need,  purpose(s)  and  scope  of 
the  project  for  which  RUS  funds  will  be 
used  remain  substantially  unchanged. 

S  1780.43    [ReMfved] 

f  1780.44    Actions  prtor  to  loan  or  grant 
dosing  or  start  of  construction,  wtilchever 
occurs  first 

(a)  Applicants  must  provide  evidence 
of  adequate  insurance  and  fideUty  or 
employee  dishonesty  bond  coverage. 

(b)  Verification  of  users  and  other 
funds.  In  connection  with  a  project  that 
involves  new  users  and  will  be  secured 
by  a  pledge  of  user  fees  or  revenues,  the 
processing  office  will  authenticate  the 
number  of  users.  Ordinarily  each  signed 
user  agre«nent  will  be  reviewed  and 
checked  for  evidence  of  cash 
contributions.  If  during  the  review  any 
indication  is  received  that  all  signed 
users  may  not  connect  to  the  system, 
there  will  be  such  additional 
investigation  made  as  deemed  necessary 
to  determine  the  number  of  users  who 
will  connect  to  the  system. 

(c)  Initial  compliance  review.  An 
initial  compliance  review  should  be 
completed  under  subpart  E  of  part  1901 
of  this  chapter. 

(d)  Applicant  contribution.  An 
applicant  contributing  funds  toward  the 
project  cost  shall  deposit  these  funds  in 
its  project  account  before  start  of 
construction.  Project  costs  paid  With 
applicant  funds  prior  to  the  required 
deposit  time  shall  be  appropriately 
accounted  for. 

(e)  Excess  RUS  loan  and  gmnt  funds. 
If  there  is  a  significant  reduction  in 
project  cost,  the  applicant's  funding 
needs  will  be  reassessed.  Decreases  in 
RUS  funds  will  be  based  on  revised 
project  costs  and  ciurent  number  of 
users,  however,  other  factors  including 
RUS  regulations  used  at  the  time  of  loan 
or  grant  approval  will  remain  the  same. 
Obligated  loan  or  grant  funds  not 
needed  to  complete  the  proposed 
project  will  be  deobligated.  Any 
reduction  will  be  appUed  to  grant  funds 
first.  In  such  cases,  applicable  forms,  the 
letter  of  conditions,  and  other  items  will 
be  revised. 

{{)  Evidence  of  and  disbursement  of 
other  funds.  Applicants  expecting  funds 
fit>m  other  sources  for  use  in  completing 
projects  being  partially  financed  with 
RUS  funds  will  present  evidence  of  the 
commitment  of  these  funds  from  such 
other  sources.  An  apeement  should  be 
reached  with  all  funding  sources  on 
how  funds  are  to  be  disbursed  before  the 
start  of  construction.  RUS  funds  will  not 
be  used  to  pre-finance  funds  committed 
to  the  project  from  other  sources. 


(g)  Acquisition  of  land,  easements, 
water  rights,  and  existing  facilities. 
AppUcants  are  responsible  for 
acquisition  of  all  property  rights 
necessary  for  the  project  and  will 
determine  that  prices  paid  are 
reasonable  and  fair.  RUS  may  require  an 
appraisal  by  an  independent  appraiser 
or  Agency  employee. 

(1)  Rignts-of-way  and  easements. 
Applicants  will  obtain  valid,  continuous 
and  adequate  rights-of-way  and 
easements  needed  for  the  construction, 
operation,  and  maintenance  of  the 

fecil{lh[. 

(i)  The  applicant  must  provide  a  legal 
opinion  relative  to  the  title  to  rights-of- 
way  and  easements.  Form  FmHA  442- 
22,  "Opinion  of  Counsel  Relative  to 
Rights-of-Way,"  may  be  used.  When  a 
site  is  for  major  structiu-es  such  as  a 
reservoir  or  pumping  station  and  the 
applicant  is  able  to  obtain  only  a  right- 
of-way  or  easement  on  such  a  site  rather 
than  a  fee  simple  title,  the  applicant  will 
furnish  a  title  report  thereon  by  the 
applicant's  attorney  showing  ownership 
of  the  land  and  all  mortgages  or  other 
lien  defects,  restrictions,  or 
encumbrances,  if  any. 

(ii)  For  user  connections  funded  by 
RUS,  applicants  will  obtain  adequate 
rights  to  construct  and  maintain  the 
connection  line  or  other  facilities 
located  on  the  users  property.  This  right 
may  be  obtained  through  formal 
easement  or  user  agreements. 

(2)  Title  for  land  or  existing  facilities. 
Title  to  land  essential  to  the  successful 
operation  of  facilities  ortitle  to  facilities 
being  purchased,  must  not  contain  any 
restrictions  that  will  adversely  afiiect  tbe 
suitability,  successful  operation, 
security  value,  or  transferabiUty  of  the 
facility.  Preliminary  and  final  title 
opinions  must  be  provided  by  the 
applicant's  attorney.  The  opinions  must 
be  in  sufficient  detail  to  assess 
marketability  of  the  property.  Form 
FmHA  1927-9,  "Preliminary  Title 
Opinion,"  and  Form  FmHA  1927-10, 
"Final  Title  Opinion,"  may  be  used  to 
provide  the  required  title  opinions. 

(i)  In  lieu  of  receiving  title  opinions 
from  the  applicant's  attorney,  the 
applicant  may  use  a  title  insurance 
company.  If  a  title  insurance  company 
is  used,  the  company  must  provide  the 
Agency  a  title  insiuance  binder,' 
disclosing  all  title  defects  or  restrictions, 
and  include  a  commitment  to  issue  a 
title  insurance  poUcy.  The  poUcy 
should  be  in  an  amount  at  least  equal  to 
the  market  value  of  the  property  as 
improved.  The  title  insurance  binder 
and  commitment  should  be  provided  to 
the  Agency  prior  to  requesting  closing 
instructions.  The  Agency  will  be 
provided  a  title  insurance  poUcy  which 


will  insure  RUS's  interest  in  the  - 
property  without  any  title  defects  or 
restrictions  which  have  not  been  waived 
by  the  Agency. 

(ii)  The  approval  official  may  waive 
title  defects  or  restrictions,  such  as 
utihty  easements,  that  do  not  adversely 
afiiect  the  suitability,  successful 
operation,  security  value,  or 
transferability  of  the  fecility. 

(3)  Water  rights.  The  following  will  be 
furnished  as  applicable: 

(i)  A  statement  by  the  applicant's 
attorney  regarding  the  nature  of  the 
water  rights  owned  or  to  be  acquired  by 
the  applicant  (such  as  conveyance  of 
title,  appropriation  and  decree, 
application  and  permit,  public  notice 
and  appropriation  and  use). 

(ii)  A  copy  of  a  contract  with  another 
company  or  municipality  to  supply 
water;  or  stock  certificates  in  another 
company  which  represents  the  right  to 
receive  water. 

(4)  Lease  agreements.  Where  the  right 
of  use  or  control  of  real  property  not 
owned  by  the  applicant  is  essential  to 
the  successful  operation  of  the  faciUty 
during  the  Ufe  of  the  loan,  such  right 
will  be  evidenced  by  written  agreements 
or  contracts  between  the  owner  of  the 
property  and  the  applicant.  Lease 
agreements  shall  not  contain  provisions 
for  restricted  use  of  the  site  of  facility, 
forfeiture  or  summary  cancellation 
clauses.  Lease  agreements  shall  provide 
for  the  right  to  transfer,  encumber, 
assign  and  sub-lease  without  restriction. 
Lease  agreements  will  ordinarily  be 
written  for  a  term  at  least  equal  to  the 
term  of  the  loan.  Such  lease  contracts  or 
agreements  will  be  approved  by  the 
approval  official  with  the  advice  and 
counsel  of  OGC,  as  necessary. 

(h)  Obtaining  loan  closing 
instructions,  llbe  information  required 
by  OGC  will  be  transmitted  to  OGC  with 
request  for  closing  instructions.  Upon 
receipt  of  closing  instructions,  the 
processing  office  will  discuss  with  the 
applicant  and  its  engineer,  attorney,  and 
other  appropriate  representatives,  the 
requirements  contained  therein  and  any 
actions  necessary  to  proceed  with 
closing.  State  program  officials  have  the 
option  to  work  with  OGC  to  obtain 
waivers  for  closing  instructions  in 
certain  cases.  Closing  instructions  are 
not  required  for  grafts. 

§1780.45    Loan  and  grant  dosing  and 
ddivsry  of  funds. 

(a)  Loan  closing.  Notes  and  bonds  wall 
be  completed  on  the  date  of  loan  closing 
except  for  the  entry  of  subsequent  RUS 
multiple  advances  where  applicable. 
The  amount  of  each  note  will  be  in 
multiples  of  not  less  than  $100.  The 
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amount  of  each  bond  will  ordinarily  be 
in  multiples  of  not  less  than  $1,000. 

(1)  Form  FmHA  440-22,  "Promissory 
Note  (Association  or  Organization)," 
will  ordinarily  be  used  for  loans  to 
nonpublic  bodies. 

(2)  Forms  FmHA  1942-47,  "Loan 
Resolution  (Public  Bodies),"  or  FmHA 
1942-9,  "Loan  Resolution  (Seciirity 
Agreement)"  will  be  adopted  by  public 
and  other^than-public  bodies.  These 
resolutions  supplement  other  provisions 
in  this  part. 

(3)  Subpart  D  of  this  part  contains 
instnictiohs  for  preparation  of  notes  and 
bonds  evidencing  indebtedness  of 
public  bodies. 

(b)  Loai\  disbursement. 

(1)  Multiple  advances.  Multiple 
advances  will  be  used  only  for  loans  in 
excess  of  $100,000.  Advances  will  be 
made  only  as  needed  to  cover 
disbursements  required  by  the  borrower 
over  a  30-day  period. 

(i)  Subpart  D  of  this  part  contains 
instructions  for  making  multiple 
advances  to  public  bodies. 

(ii)  Ad>tonces  will  be  requested  by  the 
borrower  in  writing.  The  request  should 
be  in  sufficient  amounts  to  pay  cost  of 
construction,  rights-of-way  and  land, 
legal,  engineering,  interest,  and  other 
expenses  as  needed.  The  borrower  may 
use  Form  FmHA  440-11,  "Estimate  of 
Funds  Needed  for  30  Day  Period 
Commencing  XXX,"  to  show  the 
amount  of  funds  needed  diuing  the  30- 
day  period- 

(2)  RUS  loan  funds  obligated  for  a 
specific  purpose,  such  as  the  paying  of 
interest,  but.  not  needed  at  the  time  of 
loan  clositig  will  remain  in  the  Finance 
Office  until  needed  unless  State  statutes 
require  all  funds  to  be  delivered  to  the 
borrower  pt  the  time  of  closing.  Loan 
funds  may  be  advanced  to  prepay  costs 
under  §  ir80.9(e)(2)(iv).  If  all  funds 
must  be  delivered  to  the  borrower  at  the 
time  of  closing  to  comply  with  State 
statutes,  Amds  not  necKied  at  loan 
closing  will  be  handled  as  follows: 

(i)  Deposited  in  an  appropriate 
borrower  account,  such  as  debt  service 
or  construction  accoimts,  or 

(ii)  Deposited  in  a  joint  bank  account 
under  paBagraph  (e)(3)  of  this  section. 

(c)  Grant  closing.  RUS  Bulletin  1780- 
12  "Water  or  Waste  System  Grant 
Agreement"  of  this  part  will  be 
completed  and  executed  in  accordance 
with  the  nequirements  of  grant  approval. 
The  grant!  will  be  considered  closed 
when  RU$  Bulletin  1780-12  has  been 
properly  Executed.  Processing  or 
approval  officials  are  authorized  to  sign 
the  grant  agreement  on  behalf  of  RUS. 
For  grants  that  supplement  RUS  loan 
funds,  th«  grant  should  be  closed 
simultaneously  with  the  closing  of  the 


loan.  However,  when  grant  funds  will 
be  disbursed  before  loan  closing,  as 
provided  in  paragraph  (d)(1)  of  this 
section,  the  grant  will  be  closed  not  later 
than  the  delivery  date  of  the  first 
advance  of  grant  funds. 

(d)  Grant  disbursements.  RUS  policy 
is  not  to  disburse  grant  funds  from  the 
Treasury  until  they  are  actually  needed 
by  the  applicant.  Applicant  funds  will 
be  disbursed  before  the  disbursal  of  any 
RUS  grant  funds.  RUS  loan  funds  will 
be  disbursed  before  the  disbursal  of  any 
RUS  grant  funds  except  when: 

(1)  Interim  financing  of  the  total 
estimated  amount  of  loan  funds  needed 
during  construction  is  arranged,  and 

(2)  All  interim  funds  have  been 
disbursed,  and 

(3)  RUS  grant  hmds  are  needed  before 
the  RUS  loan  can  be  closed. 

(e)  Use  and  accountability  of  funds. — 
(1)  Arrangements  will  be  agreed  upon 
for  the  prior  concurrence  by  the  Agency 
of  the  bills  or  vouchers  upon  whidb 
warrants  will  be  drawn.  Form  FmHA 
402-2,  "Statement  of  Deposits  and 
Withdrawals,"  or  similar  form  will  be 
used  by  the  Agency  to  monitor  funds. 
Periodic  reviews  of  these  accounts  shall 
be  made  by  the  Agency. 

(2)  Pledge  of  collateral  for  grants  to 
nonprofit  organizations.  Grant  funds 
must  be  deposited  in  a  bank  with 
Federal  Deposit  Insurance  Corporation 
(FDIC)  insurance  coverage.  Also,  if  the 
balance  in  the  account  containing  grant 
funds  exceeds  the  FDIC  insurance 
coverage,  the  excess  amount  must  be 
collaterally  secured.  The  pledge  of 
collateral  for  the  excess  will  be  in 
accordance  with  Treasury  Circular  176. 

(3)  Joint  RUS/borrower  bank  account. 
RUS  funds  and  any  funds  furnished  by 
the  borrower  including  contributions  to 
purchase  major  items  of  equipment, 
machinery,  and  furnishings  will  be 
deposited  in  a  joint  RUS/borrower  bank 
account  if  determined  necessary  by  the 
approval  official.  When  RUS  has  a 
Memorandum  of  Understanding  with 
another  agency  that  provides  for  the  use 
of  joint  RUS/borrower  accounts,  or 
when  RUS  is  the  primary  source  of 
funds  for  a  project  and  has  determined 
that  the  use  of  a  joint  RUS/borrower 
bank  accoimt  is  necessary,  project  funds 
from  other  sources  may  dso  be 
deposited  in  the  joint  bank  account. 
RUS  shall  not  be  accountable  to  the 
source  of  the  other  funds  nor  shall  RUS 
undertake  responsibility  to  administer 
the  funding  program  of  the  other  entity. 
Joint  RUS/borrower  bank  accounts 
should  not  be  used  for  funds  advanced 
by  an  interim  lender.  When  funds 
exceeds  the  FDIC  insurance  coverage, 
the  excess  must  have  a  pledge  of 


collateral  in  accordance  with  Treasury 
Qrcular  176. 

(4)  Payment  for  project  costs.  Project 
costs  will  be  monitored  by  the  RUS 
processing  office.  Invoices  will  be 
approved  by  the  borrower- and  their 
engineer,  as  appropriate,  and  submitted 
to  the  processing  office  for  concurrence. 
The  review  and  acceptance  of  project 
costs,  including  construction  pay 
estimates,  by  RUS  does  not  attest  to  the 
correctness  of  the  amounts,  the 
quantities  shown  or  that  the  work  has 
been  performed  imder  the  terms  of  the 
agreements  or  contracts. 

(f)  Use  of  remaining  funds.  Funds 
remaining  after  all  costs  incident  to  the 
basic  project  have  been  paid  or  provided 
for  will  not  include  applicant 
contributions.  Fimds  remaining,  may  be 
considered  in  direct  proportion  to  the 
amoimts  obtained  fit>m  each  source. 
Remaining  funds  will  be  handled  as 
follows: 

(1)  Remaining  funds  may  be  used  for 
eligible  loan  or  grant  puiposes,  provided 
the  use  will  not  result  in  major  changes 
to  the  facility  design  or  project  scope 
and  that  the  piupose  of  the  loan  or  grant 
remains  the  same: 

(2)  RUS  loan  funds  that  are  not 
needed  will  be  applied  as  an  extra 
payment  on  the  RUS  indebtedness 
unless  other  disposition  is  required  by 
the  bond  ordinance,  resolution,  or  State 
statute;  and 

(3)  Grant  funds  not  expended  under 
pa^graph  (f)(1)  of  this  section  will  be 
canoalled.  Prior  to  the  actual 
cancellation,  the  borrower,  its  attorney 
and  its  engineer  will  be  notified  of 
RUS's  intent  to  cancel  the  remaining 
funds.  The  applicant  will  be  given 
appropriate  appeal  rights. 

(g)  Postreview  of  loan  closing.  In 
order  to  determine  that  the  loan  has 
been  properly  closed  the  loan  docket 
will  be  reviewed  by  OGC.  The  State 
program  official  has  the  option  to 
consult  with  OGC  to  obtain  waivers  of 
this  review. 

91780.46    [Reserved] 

§  1780.47    Borrower  accounting  methods, 
management  reporting  and  audits. 

(a)  Borrowers  are  required  to  provide 
RUS  an  annual  audit  or  financial 
statements. 

(b)  Method  of  accounting  and 
preparation  of  financial  statements. 
Annual  organization-wide  financial 
statements  must  be  prepared  on  the 
accrual  basis  of  accounting,  in 
accordance  with  generally  accepted 
accounting  principles  (GAAP),  unless 
State  statutes  or  regulatory  agencies 
provide  otherwise,  or  an  exception  is 
granted  by  the  Agency.  An  organization 
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may  maintain  its  accounting  records  on 
a  basis  other  than  accrual  accounting, 
and  make  the  necessary  adjustments  so 
that  annual  financial  statements  are 
presented  on  the  accrual  basis. 

(c)  Record  retention.  Each  borrower 
shall  retain  all  records,  books,  and 
supporting  material  for  3  years  after  the 
issuance  of  the  audit  or  management  ° 
reports.  Upon  request,  this  material  will 
be  made  available  to  RUS,  Office  of  the 
Inspector  General  (OIG),  United  States 
Department  of  Agriculture  (USDA),  the 
Comptroller  General,  or  to  their 
assignees. 

(d)  Audits.  All  audits  are  to  be 
performed  in  accordance  with  the  latest 
revision  of  the  generally  accepted 
government  auditing  standards 
(GAGAS),  developed  by  the  Comptroller 
General  of  the  United  States,  hi 
addition,  the  audits  are  also  to  be 
performed  in  accordance  with  various 
Office  of  Management  and  Budget 
(OMB)  Circulars.  The  type  of  audit  each 
borrower  is  required  to  submit  will  be 
designated  by  RUS.  Further  guidance  on 
preparing  an  acceptable  audit  can  be 
obtained  from  RUS.  It  is  not  intended 
that  audits  required  by  this  part  be 
separate  and  apart  from  audits 
performed  in  accordance  with  State  and 
local  laws.  To  the  extent  feasible,  the 
audit  work  should  be  done  in 
conjunction  with  those  audits.  Audits 
shall  be  annual  unless  otherwise 
prohibited  and  supplied  to  the 
processing  office  as  soon  as  possible  but 
in  no  event  later  than  150  days 
following  the  period  covered  by  the 
audit.  OMB  Circulars  are  available  in 
any  USDA/RUS  office. 

(e)  Borrowers  exempt  from  audits.  All 
borrowers  who  are  exempt  from  audits, 
will,  within  60  days  following  the  end 
of  each  fiscal  year,  furnish  the  RUS  with 
annual  financial  statements,  consisting 
of  a  verification  of  the  organization's 
balance  sheet  and  statement  of  income 
and  expense  by  an  appropriate  official 
of  the  organization.  Forms  FmHA  442- 
2,  "Statement  of  Budget,  Income  and 
Equity."  and  442-3  may  be  used. 

(f)  Management  reports.  These  reports 
will  furnish  management  with  a  means 
of  evaluating  prior  decisions  and  serve 
as  a  basis  for  planning  future  operations 
and  financial  strategies.  In  those  cases 
where  revenues  from  multiple  sources 
are  pledged  as  seciuity  for  an  RUS  loan, 
two  reports  will  be  required;  one  for  the 
project  being  financed  by  RUS  and  one 
combining  the  entire  operation  of  the 
borrower.  In  those  cases  where  RUS 
loans  are  secured  by  general  obligation 
bonds  or  assessments  and  the  borrower 
combines  revenues  from  all  sources,  one 
management  report  combining  all  such 
revenues  is  acceptable.  The  following 


management  data  will  be  submitted  by 
the  borrower  to  the  processing  office. 
These  reports  at  a  minimum  will 
include  a  balance  sheet  and  income  and 
expense  statement. 

(1)  Quarterly  reports.  A  quarterly 
management  report  will  be  required  for 
the  first  year  for  new  borrowers  and  for 
all  borrowers  experiencing  financial  or 
management  problems  for  one  year  from 
the  date  problems  were  noted.  If  the 
borrower's  account  is  current  at  the  end 
of  the  year,  the  processing  office  may 
waive  the  required  reports. 

(2)  Annual  management  reports.  Prior 
to  the  beginning  of  each  fiscal  year  the 
following  will  be  submitted  to  the 
processing  office.  (If  Form  FmHA  442- 
2  is  used  as  the  aimual  management 
report,  enter  data  in  column  three  only 
of  Schedule  1,  and  complete  all  of 
Schedule  2.) 

(i)  Two  copies  of  the  management 
reports  and  proposed  "Annual  Budget". 

(ii)  Financial  information  may  be 
reported  on  Form  FmHA  442-2  which 
includes  Schedule  1,  "Statement  of 
Budget.  Income  and  Equity"  and 
Schedule  2,  "Projected  Cash  Flow"  or 
information  in  similar  format. 

(iii)  A  copy  of  the  rate  schedule  in 
effect  at  the  time  of  submission. 

(g)  Substitute  for  management  reports. 
When  RUS  loans  are  secured  by  the 
general  obligation  of  the  public  body  or 
tax  assessments  which  total  100  percent 
of  the  debt  service  requirements,  the 
State  program  official  may  authorize  an 
annual  audit  to  substitute  for  other 
management  reports  if  the  audit  is 
received  within  150  days  following  the 
period  covered  by  the  audit. 

§  1 780.48    Regional  commission  grants. 

Grants  are  sometimes  made  by 
regional  commissions  for  projects 
eligible  for  RUS  assistance.  RUS  has 
agreed  to  administer  such  funds  in  a 
manner  similar  to  administering  RUS 
assistance. 

(a)  When  RUS  has  funds  in  the  : 
project,  no  charge  will  be  made  for 
administering  regional  commission 
funds. 

(b)  When  RUS  has  no  loan  or  grant 
funds  in  the  project,  an  administrative 
charge  will  be  made  pursuant  to  the 
Economy  Act  of  1932,  as  amended  (31 
U.S.C.  1535).  A  fee  of  5  percent  of  the 
first  $50,000  of  a  regional  commission 
grant  and  1  percent  of  any  amount  over 
$50,000  will  be  paid  RUS  by  the 
commission. 

(1)  Appalachian  Regional 
Commission  (ARC).  RUS  Bulletin  1780- 
23  of  this  part  will  be  followed  in 
determining  the  responsibilities  of  RUS. 
The  ARC  Federal  Co-chairman  and  the 
State  program  official  will  provide  each 


other  with  the  necessary  notification 
and  certification. 

(2)  Other  regional  commissions.  Title 
V  of  the  Public  Works  and  Economic 
Development  Act  of  1965  authorizes 
other  commissions  similar  to  ARC  RUS 
Bulletin  1780-23  of  this  part  will  be 
used  to  develop  a  separate  project 
management  agreement  between  RUS 
and  the  commission  for  each  project. 
The  agreement  should  be  prepared  by 
the  State  program  official  as  soon  as 
notification  is  received  that  a 
commission  grant  will  be  made  and  the 
amount  is  confirmed. 

(c)  Regional  commission  grants 
should  be  obligated  as  soon  as  possible 
in  accordance  with  §  1780.41  of  this 
part,  except  that  the  announcement 
procedure  referred  to  in  §  1780.41(c)  is 
not  applicable.  Regional  commission 
grants  will  be  disbursed  from  the 
Finance  Office  in  the  same  manner  as 
RUS  funds. 

§1789.49    Rural  or  Native  Alaskan  vNlagM. 

(a)  General. — (1)  This  section  contains 
regulations  for  providing  grants  to 
remedy  the  dire  sanitation  conditions  in 
rural  Alaskan  villages  using  funds 
specifically  made  available  for  this 
purpose. 

(2)  Unless  specifically  modified  by 
this  section,  grants  will  be  made, 
processed,  and  serviced  in  accordance 
with  this  subpart. 

(b)  Definitions. — (1)  Dire  sanitation 
condition.  For  the  purpose  of  this 
section  a  dire  sanitation  condition  exists 
where: 

(i)  Recurring  instances  of  a 
waterbome  communicable  disease  has 
been  documented;  or 

(ii)  No  community-wide  water  and 
sewer  system  exists  and  individual 
residents  must  haul  water  to  or  human 
waste  from  their  homes  and/or  use  pit 
privies. 

(2)  i?ura7  or  Native  Alaskan  village.  A 
rural  or  Native  Alaskan  community 
which  meets  the  definition  of  a  village 
under  State  statutes  and  does  not  have 
a  population  in  excess  of  10,000 
inhabitants,  according  to  the  latest 
decennial  Census  of  the  United  States. 

(c)  Eligibility. — (1)  The  appUcant  must 
be  a  rural  or  Native  Alaskan  village. 

(2)  The  median  household  income  of 
the  village  cannot  exceed  110  percent  of 
the  statewide  nonmetropoUtan 
household  income. 

(3)  A  dire  sanitation  condition  must 
exist  in  the  village. 

(4)  The  applicant  must  obtain  50 
percent  of  project  development  costs 
frx)m  State  or  local  contributions.  The 
local  contribution  can  be  from  loan 
funds,  authorized  imder  subpart  A  of 
this  part. 
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(d)  Grant  pmount.  Grants  will  be 
made  for  up  to  50  percent  of  the  proiect 
developmeiit  costs. 

(e)  Use  of  funds.  Grant  funds  can  be 
used  to  pay  reasonable  costs  associated 
with  providing  potable  water  or  waste 
disposal  services  to  residents  of  rural  or 
Native  Alaskan  villages. 

(f)  Construction.  (1)  If  the  State  of 
Alaska  is  cctntributing  to  the  project 
costs,  the  ptoject  does  not  have  to  meet 
the  constru^on  requirements  of  this 
subpart. 

(2)  If  a  lo4n  is  made  in  accordance 
with  this  pairt  for  part  of  the  local 
contributio^,  all  of  the  requirements  of 
this  part  apply. 

$§1780.50-1^80.52    [Ftesarved] 

Subpart  &^-P4anning,  Designing, 
Bidding,  Contracting.  Constructing 
and  inspect ons. 

{1780.53    General. 

This  subpiart  is  specifically  designed 
for  use  by  owners  including  the 
professional  or  technical  consuhants  or 
agents  who  forovide  assistance  and 
services  suoi  as  engineering, 
environmental,  inspection,  financial, 
legal  or  other  services  related  to 
planning,  designing,  bidding, 
contracting,'  and  constructing  water  and 
waste  disposal  facilities.  These 
procedures  do  not  relieve  the  owner  of 
the  contractual  obligations  that  arise 
firom  the  pr()curement  of  these  services. 
For  this  sub^rt,  an  owner  is  defined  as 
an  apphcant,  borrower,  or  grantee. 

§1780.54    Technical  services. 

Owners  a^  responsible  for  providing 
the  engineeting  and  environmental 
services  ne<xssary  for  planning, 
designing,  bidding,  contracting, 
inspecting,  fnd  constructing  their 
facilities.  Sovices  may  be  provided  by 
the  owner's  lin  house"  engineer  or 
through  contract,  subject  to  Agency 
concurrence.  Engineers  must  be 
Ucensed  in  (he  State  where  the  facility 
is  to  be  constructed. 

§  1780.55    Pfeliminary  engin«ering  reports. 

Preliminaty  engineering  reports 
(PER)s  must  conform  with  customary 
professional  standards.  PER  guidelines 
for  water,  sakiitary  sewer,  solid  waste, 
and  storm  sf  wer  are  available  firom  the 
Agency. 

§1780.56    [Deserved] 

§1780.57    Design  policies. 

Facilities  financed  by  the  Agency  will 
be  designed  and  constructed  in 
accordance  with  sound  engineering 
practices,  and  must  meet  the 
requiremoit^  of  Federal.  State  and.  local 
agencies. 


(a)  Environmental  review.  FaciUties 
financed  by  the  Agency  must  undergo 
an  environmental  impact  analysis  in 
accordance  with  RUS  requirements. 
Facility  planning  and  design  must  not 
only  be  responsive  to  the  owner's  needs 
but  must  consider  the  environmental 
impacts  of  the  proposed  project.  Facility 
designs  shall  incorporate  and  integrate, 
where  practicable,  mitigation  measures 
that  avoid  or  minimize  adverse 
environmental  impacts.  Environmental 
reviews  serve  as  a  means  of  assessing 
environmental  impacts  of  project 
proposals,  rather  than  justifying 
decisions  already  made.  Applicants  may 
no!  take  any  action  on  a  project  proposal 
that  will  have  an  adverse  environmental 
impact  or  limit  the  choice  of  reasonable 
project  alternatives  being  reviewed  prior 
to  the  completion  of  the  Agency's 
environmental  review. 

(b)  Architectural  barriers.  All  faciUties 
intended  for  or  accessible  to  the  pubUc 
or  in  which  physically  handicapped 
persons  may  be  employed  or  reside 
must  be  developed  in  compliance  with 
the  Architectiu^l  Barriers  Act  of  1968 
(Pub.  L.  90-480)  as  implemented  by  41 
CFR  101-19.6,  section  504  of  the 
Rehabilitation  Act  of  1973  (Pub.  L.  ga- 
ll 2)  as  implemented  by  7  CFR.  parts  15 
and  15b.  and  Titles  U  and  III  of  the 
Americans  with  Disabilities  Act  of  1990. 

(c)  Energy  conservation.  Facility 
design  should  consider  cost  effective 
energy  saving  measures. 

{.dj  Fire  protection.  Water  facilities 
should  have  sufficient  capacity  to 
provide  reasonable  fire  protection  to  the 
extentpracticable. 

(e)  Growth  capacity.  FaciUties  should 
have  sufficient  capacity  to  provide  for 
reasonable  growth  to  the  extent 
practicable. 

(f)  Water  conservation.  Owners  are 
encouraged,  when  economically 
feasible,  to  incorporate  water 
conservation  practices  into  a  faciUty's 
design.  For  existing  water  systems, 
evidence  must  be  provided  showing  that 
the  distribution  system  water  losses  do 
not  exceed  reasonable  levels. 

(g)  Conformity  with  state  drinking 
water  standards.  No  funds  shall  be 
made  available  under  this  regulation  for 
a  water  system  unless  the  Agency 
determines  that  the  water  system  will 
make  significant  progress  toward 
meeting  the  standards  established  imder 
title  XIV  of  the  Public  Health  Service 
Act  (commonly  known  as  the  'Safe 
Drinking  Water  Act')  (42  U.S.C.  300f  et 
sea.). 

(h)  Conformity  with  federal  and  state 
water  pollution  control  standards.  No 
funds  shall  be  made  available  under  this 
regulation  for  a  water  treatment 
discharge  or  waste  disposal  system 


unless  the  Agency  determines  that  the 
effluent  fix)m  the  system  conforms  with 
apphcable  Federal  and  State  water 
pollution  control  standards. 

(i)  Combined  sewers.  New  combined 
sanitary  and  storm  water  sewer  facilities 
will  not  be  financed  by  the  Agency. 
Extensions  to  existing  combined 
systems  can  only  be  financed  when 
separate  systems  are  impractical. 

(j)  Dam  safety.  Projects  involving  any 
artificial  barrier  which  impounds  or 
diverts  water,  or  the  rehabilitation  or 
'  improvement  of  such  a  barrier,  must 
comply  with  the  provisions  for  dam 
safety  as  set  forth  in  the  Federal 
Guidelines  for  Dam  Safety  (Government 
Printing  Office  stock  No.  041-001- 
00187-5)  as  prepared  by  the  Federal 
Coordinating  Council  for  Science, 
liQgineering  and  Technology. 

(j)  Pipe.  All  pipe  used  shall  meet 
current  American  Society  for  Testing 
Materials  (ASTM)  or  American  Water 
Works  Association  (AWWA)  standards. 

(k)  Water  system  testing.  For  new 
water  systems  or  extensions  to  existing 
water  systems,  leakage  shall  not  exceed 
limits  set  by  either  ASTM  or  AWWA 
whichever  is  the  more  stringent. 

(1)  Metering  devices.  Water  facilities 
financed  by  the  Agency  will  have 
metering  devices  for  each  connection. 
An  exception  to  this  requirement  may 
be  granted  by  the  State  program  official 
when  the  owner  demonstrates  that 
installation  of  metering  devices  would 
be  a  significant  economic  detriment  and 
that  enviroiunental  consideration  would 
not  be  adversely  affected  by  not 
installing  such  devices.  Sanitary  sewer 
projects  should  incorporate  water 
system  metering  devices  whenever 
practicable. 

(m)  Economical  service.  The  faciUty's 
design  must  provide  the  most 
economical  service  practicable. 

§§  1780.5ft-1780.60    [Resenra<f] 

§  1780.61    Construction  contracts. 

Contract  documents  must  be 
sufficiently  descriptive  and  legally 
binding  in  order  to  accomplish  the  work 
as  economically  and  exp>editiously  as 
possible. 

(a)  Standard  construction  contract 
documents.  If  the  construction  contract 
dociunents  utilized  are  not  in  the  format 
previously  approved  by  the  Agency. 
OGC's  review  of  the  construction 
contract  dociunents  will  be  obtained 
prior  to  their  use. 

(b)  Contract  review  and  concurrence. 
The  owner's  attorney  will  review  the 
executed  contract  documents,  including 
performance  and  payment  bonds,  and 
will  certify  that  they  are  adequate,  and    - 
that  the  persons  executing  these 
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documents  have  heea  properly 
authorized  to  do  so.  The  contract 
dociunents,  engineer's  recommendation 
for  award,  and  bid  tabulation  sheets  will 
be  forwarded  to  the  Agency  for 
conciurence  prior  to  awarding  the 
contract.  All  contracts  will  contain  a 
provision  that  they  are  not  effective 
imtil  they  have  been  concurred  in  by  the 
Agency.  The  State  program  official  or 
designee  is  responsible  for  concurring  in 
construction  contracts  with  the  legal 
advice  and  guidance  of  the  OGC  when 
necessary.  ,.  ... 

{1780.62    Utfltty  pur^iM*  contracts. 

Applicants  proposing  to  purchase 
water  or  other  utility  service  from 
private  or  public  sources  shall  have 
written  contracts  for  supply  or  service 
which  are  reviewed  and  concurred  in  by 
the  Agency.  To  the  extent  practical,  the 
Agency  review  and  concurrence  of  such 
contracts  should  take  place  prior  to  their 
execution  by  the  owner.  OGC  advice 
and  guidance  may  be  requested.  Form 
FmHA  442-30,  "Water  Purchase 
Contract,"  may  be  used  when 
appropriate.  If  the  Agency  loan  will  be 
repaid  from  system  revenues,  the 
contract  will  be  pledged  to  the  Agency 
as  part  of  the  security  for  the  loan.  Such 
contracts  will: 

(a)  Include  a  commitment  by  the 
supplier  to  furnish,  at  a  specified  point, 
an  adequate  quantity  of  water  or  other 
service  and  provide  that,  in  case  of 
shortages,  all  of  the  supplier's  users  will 
proportionately  share  shortages. 

(b)  Set  out  the  ownership  and 
maintenance  responsibilities  of  the 
respective  parties  including  the  master 
meter  if  a  meter  is  installed  at  the  point 
of  dehvery. 

(c)  Specify  the  initial  rates  and 
provide  a  type  of  escalator  clause  which 
will  permit  rates  for  the  association  to 
be  raised  or  lowered  proportionately  as 
certain  specified  rates  for  the  supplier's 
regular  customers  are  raised  or  lowered. 
Provisions  may  be  made  for  altering 
rates  in  accordance  with  the  decisions 
of  the  appropriate  State  agency  which 
may  have  regulatory  authority. 

(d)  Cover  period  of  time  which  is  at 
least  equal  to  the  repayment  period  of 
the  loan.  State  program  officials  may 
approve  contracts  for  shorter  periods  of 
time  if  the  supplier  cannot  legally 
contract  for  such  period,  or  if  the  owner 
and  supplier  find  it  impossible  or 
impractical  to  negotiate  a  contract  for 
the  maximum  period  permissible  under 
State  law,  provided: 

(1)  The  suppher  is  subject  to 
regulations  of  the  Federal  Energy 
Regulatory  Commission  or  other  Federal 
or  State  agency  whose  jurisdiction  can 


be  expected  to  prevent  unwarranted 
curtailment  of  supply;  or 

(2)  The  contract  contains  adequate 
provisions  for  renewal;  or 

(3)  A  determination  is  made  that  in 
the  event  the  contract  is  terminated, 
there  are  or  wiU  be  other  adequate 
sources  available  to  the  owner  that  can 
feasibly  be  developed  or  purchased. 

(e)  Set  out  in  detail  the  amount  of 
connection  or  demand  charges,  if  any,  to 
be  made  by  the  supplier  as  a  condition 
to  making  the  service  available  to  the 
owner.  However,  the  payment  of  such 
charges  bom  loan  funds  shall  not  be 
approved  unless  the  Agency  determines 
that  it  is  more  feasible  and  economical 
for  the  owner  to  pay  such  a  connection 
charge  than  it  is  for  the  owner  to 
provide  the  necessary  supply  by  other 
means. 

(f)  Provide  for  a  pledge  of  the  contract 
to  the  Agency  as  part  of  the  security  fbr 
the  loan. 

(g)  Not  contain  provisions  for 

(1)  Construction  of  facilities  which 
will  be  owned  by  the  suppUer.  This 
does  not  preclude  the  use  of  money  paid 
as  a  connection  charge  for  construction 
to  be  done  by  the  supplier. 

(2)  Options  for  the  future  sale  or 
transfer.  This  does  not  preclude  an 
agreement  recognizing  that  the  supplier 
and  owner  may  at  some  future  date 
agree  to  a  sale  of  all  or  a  portion  of  the 
faciUty. 

(h)  If  it  is  impossible  to  obtain  a  firm  . 
conunitment  for  either  an  adequate 
quantity  or  sharing  shortages 
proportionately,  a  contract  may  be 
executed  and  conciured  in  provided 
adequate  evidence  is  furnished  to 
enable  the  Agency  to  make  a 
determination  that  the  supplier  has 
adequate  supply  and/or  treatment 
facilities  to  furnish  its  other  users  and 
the  applicant  for  the  foreseeable  future; 
and 

(1)  The  supplier  is  subject  to 
regulations  of  the  Federal  Energy 
Regulatory  Commission  or  other  Federal 
or  State  agency  whose  jurisdiction  can 
be  expected  to  ;>revent  unwarranted 
ciulailment  of  supply;  or 

(2)  A  suitable  alternative  supply  could 
be  arranged  within  the  repayment 
ability  of  the  borrower  if  it  should 
become  necessary;  or 

(3)  Concurrence  in  the  proposed 
contract  is  obtained  from  the  National 
Office. 

§1780.93    Sewage  treatment  and  bulk 
water  sales  contracts. 

Owners  entering  into  agreements  with 
private  or  public  parties  to  treat  sewage 
or  supply  bulk  water  shall  have  written 
contracts  for  such  service  and  all  such 
contracts  shall  be  subject  to  the  Agency 


conciurence.  Section  1780.62  of  this 
part  should  be  used  as  a  guide  to 
prepare  such  contracts. 

H  1780.64-1780.66    [Rsasrvad] 

{ 1780.67    Parfonning  construction. 

Owners  are  encoiu^ged  to  accomplish 
construction  through  contracts  with 
qualified  contractors.  Owners  may 
accomplish  construction  by  using  their 
own  personnel  and  equipment  provided 
the  owners  possess  the  necessary  skills, 
abilities  and  resources  to  perform  the 
work  and  provided  a  licensed  engineer 
prepares  design -drawings  and 
specifications  and  inspects  construction 
and  furnishes  inspection  reports  as 
required  by  §  1780.76  of  this  part. 
Inspection  services  may  be  provided  by 
individuals  as  approved  by  the  State 
staff  engineer.  Payments  for 
construction  will  be  handled  under 
§  1780.76(d)  of  this  part. 

§1780.68    Owner's  eontractuai 
responsibility. 

This  part  does  not  relieve  the  owner 
of  any  responsibilities  under  its 
contract.  The  owner  is  responsible  for 
the  settlement  of  all  contractual  and 
administrative  issues  arising  out  of 
procurement  entered  into  in  support  of 
a  loan  or  grant.  These  include,  but  are 
not  limited  to:  source  evaluation, 
protests,  disputes,  and  claims.  Matters 
concerning  violation  of  laws  are  to  be 
referred  to  the  appUcable  local,  State,  or 
Federal  authority. 

§1780.69    [Raservad] 

§1780.70    Owner's  procuramant 
regulations. 

Owner's  procurement  requirements 
must  comply  with  the  following 
standards: 

(a)  Code  of  conduct.  Owners  shall 
maintain  a  written  code  or  standards  of 
conduct  which  shall  govern  the 
performance  of  their  officers,  employees 
or  agents  engaged  in  the  award  and 
administration  of  contracts  supported 
by  Agency  funds.  No  employee,  officer 
or  agent  of  the  owner  shall  participate 
in  the  selection,  award,  or 
administration  of  a  contract  supported 
by  Agency  funds  if  a  conflict  of  interest, 
real  or  apparent,  would  be  involved. 
Examples  of  such  conflicts  would  arise 
when:  the  employee,  officer  or  agent; 
any  member  of  their  immediate  family; 
their  partner;  or  an  organization  which 
employs,  or  is  about  to  employ,  any  of 
the  above;  has  a  financial  or  other 
interest  in  the  firm  selected  for  the 
award. 

(1)  The  owner's  officers,  employees  or 
agents  shall  neither  solicit  nor  accept 
gratuities,  favors  or  anything  of 
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monetary  value  from  contractOTS, 
potential  contractors,  or  parties  to 
subagreements. 

(2)  To  th*  extent  permitted  by  State  or 
local  law  Of  regulations,  the  owner's 
standards  ctf  conduct  shall  provide  for 
penalties,  sanctions,  or  other 
disciplinary  actions  for  violations  of 
such  standards  by  the  owner's  officers, 
employees,  agents,  or  by  contractors  or 
their  agenta 

(b)  Maxiipum  open  and  free 
competitjon.  All  procurement 
transaction!,  regardless  of  whether  by 
sealed  bids  or  by  negotiation  and 
without  regard  to  dollar  value,  shall  be 
conducted  In  a  manner  that  provides 
maximum  open  and  free  competition. 
Procuremeat  procedures  shall  not 
restrict  or  eliminate  competition. 
Examples  oif  what  are  considered  to  be 
restrictive  of  competition  include,  but 
are  not  limited  to:  placing  imreasonable 
requiremenjts  on  Arms  in  order  for  them 
to  qualify  t0  do  business; 
noncompetitive  practices  between  firms; 
organizational  conflicts  of  interest;  and 
imnecessary  experience  and  bonding 
reqturemenis.  In  specifying  materials, 
the  owner  and  its  consultant  will 
consider  all  materials  normally  suitable 
for  the  project  commensurate  with 
soimd  engineering  practices  and  project 
requirements.  The  Agency  shall 
consider  fully  any  recommendation 
made  by  th*  owner  concerning  the 
technical  design  and  choice  of  materials 
to  be  used  for  a  facility.  If  the  Agency 
determines  that  a  design  or  material, 
other  than  those  that  were 
reconmiended  should  be  considered  by 
including  them  in  the  procurement 
process  as  an  acceptable  design  or 
material  in  the  water  or  waste  disposal 
facihty,  thei  Agency  shall  provide  such 
owner  withj  a  comprehensive 
justificatioil  for  such  a  determination. 
The  justification  will  be  documented  in 
writing.      I 

(c)  Owner's  review.  Proposed 
procurement  actions  shall  be  reviewed 
by  the  own^ir's  officials  to  avoid  the 
purchase  ol  unnecessary  or  duplicate 
items.  Consideration  should  be  given  to 
consolidatitn  or  separation  of 
procureme4t  items  to  obtain  a  more 
economical]  purchase.  Where 
appropriate,  an  analysis  shall  be  made 
of  lease  ver»us  purchase  alternatives, 
and  any  other  appropriate  analysis  to 
determine  which  approach  would  be  the 
most  economical.  "To  foster  greater 
economy  and  efficiency,  owners  are 
encouraged  to  enter  into  State  and  local 
intergovernmental  agreements  for 
procuremeat  or  use  of  common  goods 
and  services. 


(d)  Solicitation  of  offers,  whether  by 
competitive  sealed  bid  or  competitive 
negotiation,  shall: 

(i)  Incorporate  a  clear  and  accurate 
description  of  the  technical 
requirements  for  the  material,  product 
or  service  to  be  procured.  When  it  is 
impractical  or  imeconomical  to  make  a 
clear  and  accurate  description  of  the 
technical  requirements,  a  "brand  name 
or  equal"  description  may  be  used  to 
define  the  performance  or  other  salient 
requirements  of  a  procurement.  The 
specific  feature  of  the  name  brands 
which  must  be  met  by  the  oflieror  shall' 
be  clearly  stated;  and 

(ii)  Clearly  specify  all  requirements 
which  offerors  must  fulfill  and  all  other 
factors  to  be  used  in  evaluating  bids  or 
proposals. 

(e)  Affirmative  steps  should  be  takrai 
to  assure  that  small,  minority,  and 
women  businesses  are  utiUzed  when 
possible  as  sources  of  suppUes, 
equipment,  construction  and  services. 

(f)  Contract  pricing.  Cost  plus  a 
percentage  of  cost  method  of  contracting 
shall  not  be  used. 

(g)  Unacceptable  bidders.  The 
following  will  not  be  allowed  to  bid  on, 
or  negotiate  for,  a  contract  or 
subcontract  related  to  the  construction 
of  the  project: 

(1)  An  engineer  as  an  individual  or 
firm  who  has  prep>ared  plans  and 
specifications  or  who  will  be 
responsible  for  monitoring  the 
construction; 

(2)  Any  firm  or  corporation  in  which 
the  owner's  engineer  is  an  officer, 
employee,  or  holds  or  controls  a 
substantial  interest; 

(3)  The  governing  body's  officers, 
employees,  or  agents; 

(4)  Any  member  of  the  immediate 
family  or  partners  in  the  entities 
referred  to  in  paragraphs  (g)(1),  (g)(2)  or 
(g)(3)  of  this  section:  or 

(5)  An  organization  which  employs, 
or  is  about  to  employ,  any  person  in  the 
entities  referred  to  in  paragraph  (g)(1), 
(g)(2)  or  (g)(3)  or  (g)(4)  of  this  section. 

(h)  Contract  award.  Contracts  shall  be 
made  only  with  responsible  parties 
possessing  the  potential  ability  to 
perform  successfully  under  the  terms 
and  conditions  of  a  proposed 
procurement.  Consideration  shall 
include  but  not  be  Umited  to  matters 
such  as  integrity,  record  of  past 
performance,  financial  and  technical 
resources,  and  accessibihty  to  other 
necessary  resources.  Contracts  shall  not 
be  made  with  parties  who  are 
suspended  or  debarred  by  any  Agency 
of  the  United  States  Government. 


§  1780^71    [Beaervd] 

i  1780.72    Procurement  methods. 

Procurement  shall  be  made  by  one  of 
the  following  methods:  small  piuxJiase 
procedures;  competitive  sealed  bids 
(formal  advertising);  competitive 
negotiation;  or  noncompetitive 
negotiation.  Competitive  sealed  bids 
(formal  advertising)  is  the  preferred 
procurement  method  for  construction 
contracts. 

(a)  Small  purchase  procedures.  Small 
purchase  procediues  are  those  relatively 
simple  and  inftumal  procurement 
methods  that  are  sound  and  appropriate 
for  a  procurement  of  services,  supplies 
or  other  property,  costing  in  the 
aggregate  not  more  than  $100,000.  If 
small  purchase  pr(x:edures  are  used  for 
a  procurement,  written  price  or  rate 
quotations  shall  be  requested  from  at 
least  three  qualified  sources. 

(b)  Competitive  sealed  bids.  In 
competitive  sealed  bids  (formal 
advertising),  an  invitation  for  sealed 
bids  is  publicly  advertised  and  a  firm- 
fixedrprice  contract  (lump  sum  or  unit 

Erice)  is  awarded  to  the  responsible 
idder  whose  bid,  conforming  with  all 
the  material  terms  and  conditions  of  the 
invitation  for  bids,  is  lowest,  price  and 
other  factors  considered.  When  using 
this  method  the  following  shall  apply: 

(1)  The  invitation  for  bids  shall  be 
publicly  advertised  at  a  sufficient  time 
prior  to  the  date  set  for  opening  of  bids. 
The  invitation  shall  comply  with  the 
requirements  in  §  1780.70(d).  Bids  shall 
be  soUcited  from  an  adequate  number  of 
qualified  sources; 

(2)  All  bids  shall  be  opened  publicly 
at  the  time  and  place  stated  in  the 
invitation  for  bids; 

(3)  A  firm-fixed-price  contract  award 
shall  be  made  by  written  notice  to  that 
responsible  bidder  whose  bid, 
conforming  to  the  invitation  for  bids,  is 
lowest.  When  specified  in  the  bidding 
dociunents,  factors  such  as  discounts 
and  transportation  costs  shall  be 
considered  in  determining  which  bid  is 
lowest;  and 

(4)  Any  or  all  bids  may  be  rejected  by 
the  owner  when  it  is  in  its  best  interest. 

(c)  Competitive  negotiation. 
Competitive  negotiation  is  required  for 
the  procurement  of  engineering  services 
for  project  design.  In  competitive 
negotiations,  proposals  are  requested 
from  a  number  of  sources  and  the 
Request  for  Proposal  is  publicized. 
Negotiations  are  normally  conducted 
with  more  than  one  of  the  sources 
submitting  offers.  Competitive 
negotiation  may  be  used  if  conditions 
are  not  appropriate  for  the  use  of  formal 
advertising  and  where  discussions  and 
bargaining  with  a  view  to  reaching 
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agreement  on  the  technical  quality, 
price,  other  tenns  of  the  proposed 
contract  and  specifications  may  be 
necessary.  If  competitive  negotiation  is 
used  for  a  procurement,  the  following 
requirements  shall  apply: 

(1)  Proposals  shall  be  soUdted  from 
an  adequate  number  of  qualified  sources 
to  permit  reasonable  competition 
consistent  with  the  nature  and 
requirements  of  the  Procurement.  The 
Request  for  Proposal  shall  be  pubUcized 
and  reasonable  requests  by  other 
sources  to  compete  shall  be  honored  to 
the  maximum  extent  practicable;  ■ 

(2)  The  Request  for  Proposal  shall 
identify  all  significant  evaluation 
foctors,  including  price  or  cost  where 
required,  and  their  relative  importance: 

(3)  The  owner  shall  provide 
mechanisms  for  technical  evaluation  of 
the  proposals  received,  determination  of 
responsible  ofierors  for  the  purpose  of 
written  or  oral  discussions,  and 
selection  for  contract  award; 

(4)  Award  may  be  made  to  the 
responsible  offeror  whose  proposal  will 
be  most  advantageous  to  the  owner, 
price  and  other  factors  considered. 
Unsuccessful  offerors  should  be 
promptly  notified;  and 

(5)  Owners  may  utilize  competitive 
negotiation  procedures  for  prociu^ment 
of  other  professional  services,  whereby 
competitors'  qualifications  are  evaluated 
and  the  most  qualified  competitor  is 
selected,  subject  tanegotiations  of  fair 
and  reasonable  compensation. 

(d)  Noncompetitive  negotiation. 
Noncompetitive  negotiation  is 
procurement  through  soUcitation  of  a 
proposal  from  only  otie  source,  or  after 
soUcitation  of  a  number  of  sources, 
competition  is  determined  inadequate. 
Noncompetitive  negotiation  may  be 
used  when  the  a^ard  of  a  contract  is  not 
feasible  under  small  purchase  or 
competitive  sealed  bids.  Qrcumstances 
imder  which  a  contract  may  be  awarded 
by  noncompetitive  negotiations  are 
limited  to  the  following: 

(1)  The  item  is  available  only  from  a 
single  source;  or 

(2)  There  exists  a  public  exigency  or 
emergency  and  the  urgency  for  the 
requirement  will  not  permit  a  delay 
incident  to  competitive  soUcitation;  or 

(3)  After  solicitation  of  a  number  of 
sources,  competition  is  determined 
inadequate;  or 

(4)  No  acceptable  bids  have  been 
received  after  formal  advertising;  or 

(5)  The  procxirement  is  for 
professional  services  other  than  design 
engineering;  or 

(6)  The  aggregate  amount  does  not 
exceed  $100,000. 


11780.73    [Reservecq 

fl78a74    Contracts  awarded  prtor  Id 
appltcations. 

Owners  awarding  construction  or 
other  procurement  contracts  prior  to 
filing  an  application,  must  provide 
evidence  that  is  satisfactory  to  the 
Agency  that  the  contract  was  entered 
into  without  intent  to  circumvent  the 
requirements  of  Agency  regulations. 

(a)  Modifications.  The  contract  shall 
be  modified  to  conform  with  the 
provisions  of  this  part.  Where  this  is  not 
possible,  modifications  wiU  be  made  to 
the  extent  practicable  and,  as  a 
minimum,  the  contract  must  comply 
with  all  State  and  local  laws  and 
regulations  as  well  as  statutory 
requirements  and  executive  orders 
related  to  the  Agency  financing.  When 
all  construction  is  complete  and  it  is 
impracticable  to  modify  the  contracts, 
the  owner  must  provide  the  certification 
required  by  paragraph  (d)  of  this 
section. 

(b)  Consultant's  certification.  Provide 
a  certification  by  an  engineer,  licensed 
in  the  State  where  the  facility  is 
constructed,  that  any  constructicm 
performed  compUes  fully  with  the  plans 
and  specifications. 

(c)  Owner's  certification.  Provide  a 
certification  by  the  owner  that  the 
contractor  has  compUed  with  applicable 
statutory  and  executive  requirements 
related  to  Agency  financing  for 
construction  already  performed. 

f  1 780.75    Contract  provisions. 

In  addition  to  provisions  required  for 
a  valid  and  legally  binding  contract,  any 
recipient  of  Agency  funds  shall  include 
the  following  contract  provisions  in  all 
contracts. 

(a)  Remedies.  Contracts  other  than 
small  purchases  shall  contain 
provisions  or  conditions  which  will 
allow  for  administrative,  contractual,  or 
legal  remedies  in  instances  where 
contractors  violate  or  breach  contract 
terms,  and  provide  for  such  sanctions 
and  penalties  as  may  be  appropriate.  A 
realistic  liquidated  damage  provision 
should  also  be  included. 

(b)  Termination.  All  contracts 
exceeding  $10,000,  shall  contain 
suitable  provisions  for  termination  by 
the  owner  including  the  manner  by 
which  it  will  be  affected  and  the  basis, 
for  settlement.  In  addition,  such 
contracts  shall  describe  conditions 
under  which  the  contract  may  be 
terminated  for  default  as  well  as 
conditions  where  the  contract  may  be 
terminated  because  of  circumstances 
beyond  the  control  of  the  contractor. 

(c)  Surety.  In  all  contracts  for 
construction  or  faciUty  improvements 


exceeding  $100,000,  the  owner  shall 
require  bonds  or  cash  deposit  in  escrow 
assuring  performance  and  payment  eadi 
in  the  amount  of  100  percent  of  the 
contract  cost.  The  surety  will  be  in  the 
form  of  performance  bonds  and 
pajrmaat  bonds.  For  contracts  of  lesser 
amounts,  the  owner  may  require  surety. 
When  a  surety  is  not  provided, 
contractors  will  furnish  evidence  of 
payment  in  full  for  aU  materials,  labor, 
and  any  other  items  procured  under  the 
contract.  Form  FmHA  1924-10, 
"Release  by  Claimants,"  and  Form 
FmHA  1924-9,  "Certificate  of 
Contractor's  Release,"  may  be  used  for 
this  purpose.  Companies  providing 
performance  bonds  and  payment  bonds 
must  hold  a  certificate  of  authority  as  an 
acceptable  surety  on  Federal  bonds  as 
listed  in  Treasiuy  Qrcular  570  as 
amended  and  be  legally  doing  business 
in  the  State  where  the  facility  is  located. 

(d)  Equal  Employment  Opportunity. 
All  contracts  awarded  in  excess  of 
$10,000  by  owners  shall  contain  a 
provision  requiring  compUance  with 
Executive  Order  11246,  entitled,  "Equal 
Employment  Opportimity,"  as  amended 
by  Executive  Order  11375,  and  as 
supplemented  by  Department  of  Labor 
regulations  41  CFR  part  60. 

(e)  Anti-kickback.  All  contracts  for 
construction  shall  include  a  provision 
for  compUance  with  the  Copeland 
"AnU-Kickback"  Act  (18  U.S.C.  874). 
This  Act  provides  that  each  contractor 
shall  be  prohibited  from  inducing,  by 
any  means,  any  person  employed  in  the 
construction,  completion,  or  repair  of 
public  work,  to  give  up  any  part  of  the 
compensation  to  which  they  are 
otherwise  entitled.  The  owner  shall 
report  suspected  or  reported  violations 
to  the  Agency. 

(f)  Records.  All  negotiated  contracts 
(except  those  of  $10,000  or  less) 
awarded  by  ownera  shall  include  a 
provision  to  the  effect  that  the  owner, 
the  Agency,  the  Comptroller  General  of 
the  United  State*,  or  any  of  their  duly 
authorized  representatives,  shall  have 
access  to  any  books,  documents,  papere. 
and  records  of  the  contractor  which  are 
directly  pertinent  to  a  specific  Federal 
loan  or  grant  program  for  the  purpose  of 
making  audits,  examinations,  excerpts, 
and  transcripticms.  Owners  shall  require 
contractors  to  maintain  all  required 
records  for  3  years  after  making  final 
payment  and  all  other  pendiiig  matters 
are  closed. 

(g)  State  Energy  Conseivation  Plan. 
Contracts  shall  incorporate  mandatory 
standards  and  policies  relating  to  energy 
efficiency  which  are  contained  in  the 
State  energy  conservation  plan  issued  in 
compUance  with  the  Energy  Policy  and 
Conservation  Act  (Pub.  L.  94-163). 
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(h)  Chanlge  orders.  The  construction 
contract  stwU  require  that  all  contract 
dunge  orders  be  concurred  in  by  the 
Agency. 

(i)  Agenay  concurrence.  All  contracts 
must  contain  a  provision  that  they  shall 
not  be  effective  unless  and  until  the 
State  program  official  or  designee 
concurs  in  writing. 

(j)  Retainage.  All  construction 
contracts  sball  contain  adequate 
provisions  for  retainage.  No  payments 
will  be  made  that  would  deplete  the 
retainage  nor  place  in  escrow  any  funds 
that  are  reduired  for  retainage  nor  invest 
the  retainage  for  the  benefit  of  the 
contractor.  The  retainage  shall  not  be 
less  than  an  amount  equal  to  5  percent 
of  an  approved  {)artial  payment  estimate 
until  the  project  is  substantially 
complete  and  accepted  by  the  owner, 
consulting  engineer  and  Agency.  The 
contract  mi|st  provide  that  additional 
amounts  may  be  retained  if  the  job  is 
not  proceeding  satisfactorily. 

(k)  Others  compliance  requirements. 
Contracts  ia  excess  of  $100,000  shall 
contain  a  provision  which  requires 
compliance  with  all  applicable 
standards,  orders,  or  requirements 
issued  und^r  section  306  of  the  Clean 
Air  Act  (42  U.S.C.  1857(h)).  section  508 
of  the  Clean  Water  Act  (33  U.S.C.  1368). 
Executive  Order  11738.  and 
Environmental  Protection  Agency  (EPA) 
regulations  40  CFR  part  15.  which 
prohibit  the  use  under  non-exempt 
Federal  contracts,  grants  or  loans  of 
fecilities  included  on  the  EPA  List  of 
Violating  Facilities.  The  provision  shall 
require  reporting  of  violations  to  the 
Agency  and  to  the  U.S.  Environmental 
Protection  Agency,  Assistant 
Administrator  for  Enforcement. 
Solicitations  and  contract  provisions 
shall  include  the  requirements  of  4  CFR 
lS.4(c)  as  sot  forth  in  RUS  Bulletin 
1780-14  of  this  part. 

i178a78    Qontraetadni^ntotration. 

Owners  stall  be  responsible  for 
maintaining  a  contract  administration 
system  to  nfonitor  the  contractore' 
performance  and  compliance  with  the 
terms,  conditions,  and  specifications  of 
the  contracts. 

(a)  Preco$struction  conference.  Prior 
to  beginning  construction,  the  owner 
will  schedule  a  preconstruction 
conference  twhere  the  consulting 
engineer  will  review  the  planned 
developmeot  with  the  Agency,  owner, 
resident  inspector,  attorney,  contractor, 
and  other  interested  parties.  The 
conference  jwill  thoroughly  cover 
applicable  items  included  in  Form 
FmHA  1924-16,  "Record  of  Pie- 
constructioii  Conference,"  and  the 


discussions  and  agreements  will  be 
dociunented. 

(b)  Monitoring  reports.  The  owner  is 
required  to  monitor  construction  and 
provide  a  report  to  the  Agency  giving  a 
full  explanation  under  the  following 
circumstances: 

(1)  Reasons  why  approved 
construction  schedules  were  not  met. 
,  (2)  Analysis  and  explanation  of  cost 
overruns  and  how  payment  is  to  be 
made  for  the  same;  and 

(3)  If  events  occur  which  have  a 
significant  impact  upon  the  project. 

(c)  Inspection.  Full-time  resident 
inspection  is  required  for  all 
constructioD  unless  a  written  exception 
is  made  by  the  Agency  upon  written 
request  of  the  owner.  Unless  otherwise 
agreed,  the  resident  insp>ector  will  be 
provided  by  the  consulting  engineer. 
Prior  to  the  preconstruction  conference, 
the  consulting  engineer  will  submit  a 
resume  of  qualifications  of  the  resident 
inspector  to  the  owner  and  to  the 
Agency  for  acceptance  in  writing.  If  the 
owner  provides  the  resident  inspector,  it 
must  submit  a  resume  of  the  inspector's 
qualifications  to  the  project  engineer 
and  the  Agency  for  acceptance  in 
writing  prior  to  the  preconstruction 
conference.  The  resident  inspector  will 
work  under  the  technical  supervision  of 
the  project  engineer  and  the  role  and 
responsibilities  will  be  defined  in 
writing. 

(d)  Inspector's  daily  diary.  The 
resident  inspector  will  maintain  a 
record  of  the  daily  construction  progress 
in  the  form  of  a  daily  diary  and  daily 
inspection  reports.  The  daily  entries 
shall  be  made  available  to  the  Agency 
personnel  and  will  be  reviewed  diuing 
project  inspections.  The  original 
complete  set  will  be  furnished  to  the 
owner  upon  completion  of  construction. 
RUS  Bulletin  1780-18  is  available  firom 
the  Agency  for  preparing  daily 
inspection  reports. 

(e)  Payment  for  Construction.  Form 
FmHA  1924-18,  "Partial  Payment 
Estimate,"  or  other  similar  form  may  be 
used  for  construction  payments.  If  Form 
1924-18  is  not  used,  prior  concurrence 
by  the  State  staff-engineer  must  be 
obtained. 

(1)  Payment  of  contract  retainage  will 
not  be  made  until  such  retainage  is  due 
and  payable  imder  the  terms  of  the 
contact. 

(2)  Lavoices  for  the  payment  of 
construction  costs  must  be  approved  by 
the  owner,  project  engineer  and 
concurred  in  by  the  Agency. 

(3)  The  review  and  acceptance  of 
project  costs,  including  construction 
payment  estimates  by  the  Agency  shall 
not  attest  to  the  correctness  of  the 
amounts,  the  quantities  shown,  or  that 


the  work  has  been  performed  under  the 
terms  of  agreements  or  contracts. 

(f)  Prefinal  inspections.  A  prefinal 
inspection  will  be  made  by  the  owner, 
resident  inspector,  project  engineer, 
contractor,  representatives  of  other 
agencies  involved,  and  Agency 
representative  (preferably  the  State  staff 
engineer  or  designee).  The  inspection 
results  will  be  recorded  by  the  project 
engineer  and  a  copy  provided  to  all 
interested  parties. 

(g)  Final  inspection.  A  final 
insi}ec(ion  will  be  made  by  the  Agency 
before  final  payment  is  made.* 

(h)  Changes  in  development  plans.  (1) 
Changes  in  development  plans  shall  be 
reviewed  and  approved  by  the  Agency 
provided: 

(i)  Fimds  are  available  to  cover  any 
additional  costs;  and 

(ii)  The  change  is  for  an  authorized 
loan  or  grant  purpose;  and 

(iii)  It  will  not  adversely  affect  the 
soimdness  of  the  facility  operation  or 
the  Agency's  seauity;  and 

(iv)  The  change  is  within  the  scope  of 
the  contract, 

(2)  Changes  will  be  recorded  on  Form 
FmHA  1924-7.  "Contract  Change 
Order."  or  other  similar  form  if 
approved  by  the  State  program  official 
or  designee.  Regardless  of  the  form, 
change  orders  must  be  approved  by  the 
State  program  official  or  designee. 

(3)  Changes  should  be  accomplished 
only  after  Agency  approval  and  shall  be 
authorized  only  by  means  of  contract 
change  order.  The  change  order  will 
include  items  such  as: 

(i)  Any  changes  in  labor  and  material; 

(ii)  Changes  in  facility  design; 

(iii)  Any  decrease  or  increase  in 
quantities  based  on  final  measurements 
that  are  different  fitim  those  shown  in 
the  bidding  schedule;  and 

(iv)  Any  increase  or  decrease  in  the 
time  to  complete  the  project. 

(4)  All  changes  shall  be  recorded  on 
chronologically  numbered  contract 
change  orders  as  they  occur.  Change 
ordere  will  not  be  included  in  payment 
estimates  until  approved  by  all  parties. 

§f1780.77-178a79    [ReMnwd] 

Sut)part  D— Infonnation  Pertaining  to 
Preparation  of  Notes  or  Bonds  and 
Bond  Transcript  Documents  for  Public 
Body  Applicants 

S  1780.80    General. 

This  subpart  includes  information  for 
use  by  public  body  applicants  in  the 
preparation  and  issuance  of  evidence  of 
debt  (bonds,  notes,  or  debt  instruments, 
herein  referred  to  as  bonds)  and  other 
necessary  loan  documents. 
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flTSO^    PoHclMrelatsdtouMOfbond 
counsel. 

The  appUcant  is  responsible  for 
preparation  of  bonds  and  bond 
transcript  documents.  The  applicant 
will  obtain  the  services  and  opinion  of 
recognized  bond  counsel  experienced  in 
mimicipal  financing  with  respect  to  the 
validity  of  a  bond  issue,  except  for 
issues  of  $100,000  or  less.  With  prior 
approval  of  the  approval  official,  the 
applicant  may  elect  not  to  use  bond 
counsel.  Such  issues  will  be  closed  in 
accordance  with  the  following: 

(a)  The  applicant  must  recognize  and 
accept  the  fact  that  application 
processing  may  require  additional  legal 
and  administrative  time; 

(b)  It  must  be  established  that  not 
using  bond  counsel  will  produce 
significant  savings  in  total  legal  costs; 

(c)  The  local  attorney  must  be  able 
and  experienced  in  handling  this  type  of 
legal  work; 

(d)  The  applicant  must  understand 
that  it  will  likely  have  to  obtain  an 
opinion  from  bond  coiuisel  at  its 
expense  should  the  Agency  require 
refinancing  of  the  debt; 

(e)  Bonck  will  be  prepared  in 
accordance  with  this  regulation  and 
conform  as  closely  as  possible  to  the 
preferred  methods  of  preparation  stated 
in  section  1780.94;  and 

(f)  Closing  instructions  must  be  issued 
byOGC. 

1 1780.82    [Rasarvecq 

§  1 780.83    Bond  tnmscript  documents. 

Any  questions  relating  to  Agency 
requirements  should  be  discussed  with 
Agency  representatives.  Bond  counsel 
or  local  counsel,  as  appropriate,  must 
furnish  at  least  two  complete  sets  of  the 
following  to  the  applicant,  who  will 
furnish  one  complete  set  to  the  Agency: 

(a)  Copies  of  all  organizational 
documents; 

(b)  Copies  of  general  incumbency 
certificate; 

(c)  Certified  copies  of  minutes  or 
excerpts  from  all  meetings  of  the 
governing  body  at  which  action  was 
taken  in  connection  with  the 
authorizing  and  issuing  of  the  bonds; 

(d)  Certified  copies  of  dociunents 
evidencing  that  the  appUcant  has 
complied  fully  with  all  statutory 
requirements  incident  to  calling  and 
holding  a  favorable  bond  election,  if  one 
is  necessary; 

(e)  Certified  copies  of  the  resolutions, 
ordinances,  or  other  dociunents  such  as 
the  bond  authorizing  resolutions  or 
ordinances  and  any  resolution 
establishing  rates  and  regulating  use  of 
facility,  if  such  documents  are  .not 
included  in  the  minutes  furnished; 


(f)  Copies  of  the  official  Notice  of  Sale 
and  the  affidavit  of  publication  of  the 
Notice  of  Sale  when  State  statute 
requires  a  public  sale; 

(g)  Specimen  bond,  with  any  attached 
coupons; 

(h)  Attorney's  no-litigation  certificate; 

(i)  Certified  copies  of  resolutions  or 
other  docimients  pertaining  to  the  bond 
award; 

(j)  Any  additional  or  supporting 
documents  required  by  bond  counsel; 

(k)  For  loans  involving  multiple 
advances  of  Agency  loan  funds,  a 
preliminary  approving  opinion  of  bond 
counsel  (or  local  counsel  if  no  bond 
counsel  is  involved)  if  a  final 
unqualified  opinion  cannot  be  obtained 
until  all  funds  are  advanced.  The 
preliminary  opinion  for  the  entire  issue 
shall  be  delivered  at  or  before  the  time 
of  the  first  advance  of  funds.  It  will  state 
that  the  applicant  has  the  legal  authority 
to  issue  the  bonds,  construct,  operate 
and  maintain  the  facility,  and  repay  the 
loan,  subject  only  to  changes  occumng 
during  the  advance  of  funds,  such  as 
litigation  resulting  from  the  failure  to 
advance  loan  funds,  and  receipt  of 
closing  certificates. 

(1)  Final  unqualified  approving 
opinion  of  bond  counsel,  (and 
preliminary  approving  opinion,  if 
required)  or  local  counsel  if  no  bond 
counsel  is  involved,  including  an 
opinion  as  to  whether  interest  on  bonds 
will  be  exempt  from  Federal  and  State 
income  taxes.  With  approval  of  the  State 
program  official,  a  final  opinion  may  be 
qualified  to  the  extent  that  Utigation  is 
pending  relating  to  Indian  claims  that 
may  affect  title  to  land  or  validity  of  the 
obligation.  It  is  permissible  for  such 
opinion  to  contain  language  referring  to 
the  last  sentence  of  section  306  (a)(1)  or 
to  Section  309A  (h)  of  the  ConsoUdated 
Farm  and  Rural  Development  Act  (7 
U.S.C.  1926  (a)(1)  or  1929a  (h)). 

§§1780.84  and  1780.88    [Reserved] 

§  1 780.87    Permanent  Instruntents  for 
Agency  loans. 

Agency  loans  will  be  evidenced  by  an 
instrument  determined  legally  sufficient 
and  in  accordance  with  the  following 
order  of  preference: 

(a)  First  preference — Form  FmHA 
440-22,  "Promissory  Note".  Refer  to 
paragraph  (b)  of  this  section  for  methods 
of  various  frequency  payment 
calculations;  and 

(b)  Second  preference — si/ig/e 
instruments  with  amortized 
installments.  A  single  instrument 
providing  for  amortized  installments 
which  follows  Form  FmHA  440-22  as 
closely  as  possible.  The  full  amount  of 
the  loan  must  show  on  the  face  of  the 


instrument,  and  there  must  be 
provisions  for  entering  the  date  and 
amount  of  each  advance  on  the  reverse 
or  an  attachment  When  principal 
payments  are  deferred,  the  instrument 
will  show  that  "interest  only"  is  due  on 
interest-only  installment  dates,  rather 
than  specific  dollar  amounts.  The 
payment  period  including  the  "interest 
only"  installment  cannot  exceed  40 
years,  the  useful  life  of  the  fiBcihty,  or 
State  statute  limitations,  whichever 
occius  first.  The  amortized  installment, 
computed  as  follows,  will  be  shown  as 
due  on  installment  dates  thereafter. 

(1)  Monthly  payments.  Multiply  by 
twelve  the  number  of  years  between  the 
due  date  of  the  last  interest-only 
installment  and  the  final  installment  to 
determine  the  number  of  monthly 
payments.  When  there  are  no  interest- 
only  installments,  muhiply  by  twelve 
the  number  of  years  over  which  the  loan 
is  amortized.  Then  multiply  the  loan 
amount  by  the  amortization  factor  and 
round  to  the  next  higher  dollar. 

(2)  Semiannual  payments. — ^Multiply 
by  two  the  number  of  years  between  the 
due  date  of  the  last  interest-only 
installment  and  the  due  date  of  the  final 
installment  to  determine  the  correct 
number  of  semiannual  periods.  When 
there  are  no  interest-only  installments, 
multiply  by  two  the  niunber  of  years 
over  which  the  loan  is  amortized.  Then 
multiply  the  loan  amount  by  the 
applicable  amortization  factor. 

(3)  i4nnua7  payments.  Subtract  the 
due  date  of  the  last  interest-only 
installment  fit)m  the  due  date  of  the 
final  installment  to  determine  the 
number  of  annual  payments.  When 
there  are  no  interest-only  installments, 
the  number  of  annual  payments  will 
equal  the  number  of  years  over  which 
the  loan  is  amortized.  Then  multifriy  the 
loan  amount  by  the  applicable 
amortization  factor  and  round  to  the 
next  higher  dollar. 

(c)  Third  preference — single 
instruments  with  installments  of 
principal  plus  interest.  If  a  single 
instmment  with  amortized  installments 
is  not  legally  permissible,  use  a  single 
instrument  providing  for  instalhnents  of 
principal  plus  interest  accrued  on  the 
principal  balance.  For  bonds  with 
semiannual  interest  and  annual 
principal,  the  interest  is  calculated  by 
multiplying  the  principal  balance  times 
the  interest  rate  and  dividing  this  figure 
by  two.  Principal  installments  are  to  be 
scheduled  so  that  total  combined 
interest  and  principal  payments  closely 
approximate  amortized  payments. 

(1)  The  repayment  terms  concerning 
interest  only  installments  described  in 
paragraph  (b)  of  this  section  apply. 
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(2)  The  instnunent  shall  contain  in 
substance  provisions  indicating: 

(i)  Prindpai  maturities  and  due  dates; 

(ii)  Regular  payments  shall  be  applied 
first  to  interest  due  through  the  next 
principal  And  interest  installment  due 
date  and  then  to  prindpai  due  in 
chronological  order  stipulated  in  the 
bond: and 

(iii)  Payments  on  delinquent  accounts 
will  be  applied  in  the  following 
sequence: 

(A)  billed  deUnquent  interest; 

(B)  past  due  interest  installments; 

(C)  past  due  principal  installments; 

(D)  interest  installment  due;  and 

(E)  prinoipal  installment  due. 

(d)  Fourth  preference — serial  bonds 
¥nth  instaUments  of  principal  plus 
interest.  If  instruments  described  under 
the  first,  second,  and  third  preferences 
are  not  legpUy  permissible,  use  serial   . 
bonds  witfc  a  bond  or  bonds  delivered 
in  the  amount  of  each  advance.  Bonds 
wUl  be  nu|nbered  consecutively  and 
delivered  In  chronological  order.  Such 
bonds  will  conform  to  the  minimum 
requirements  of  §  1780.94  of  this  part. 
Provisions  for  appUcation  of  payments 
will  be  the  same  as  those  set  forth  in 
paragraphs  (c)(2)(ii)  of  this  section. 

(e)  Coupon  bonds.  Coupon  bonds  will 
not  be  used  unless  required  by  State 
statute.  Suph  bonds  will  conform  to  the 
minimum  requirements  of  §  1780.94  of 
this  part. 

§1780.88    (Resefvedl 

S 1 780.89    Multiple  advances  of  Agenqf 
funds  usin^  permanent  instruments. 

Where  iitterim  financing  fitHn 
commercial  sources  is  not  used.  Agency 
loan  proceeds  will  be  disbursed  on  an 
"as  needed  by  borrower"  basis  in 
amounts  not  to  exceed  the  amount 
needed  ditfing  30-day  periods. 

f  1780.90    Multiple  advances  of  Agency 
funds  using  temporary  debt  Instruments. 

When  none  of  the  instruments 
described  In  §  1780.87  of  this  part  are 
legally  pemiissible  or  practical,  a  bond 
anticipation  note  or  similar  temporary 
debt  instrument  may  be  used.  The  debt 
instrument  will  provide  for  multiple 
advances  ()f  Agency  funds  and  will  be 
for  the  full  amount  of  the  Agency  loan. 
The  instrument  will  be  prepared  by 
bond  coui^l,  or  local  counsel  if  bond 
counsel  isiiot  involved,  and  approved 
by  the  Stale  program  official  and  OGC. 
At  the  sanie  time  the  Agency  delivers 
the  last  advance,  the  borrower  will 
deliver  th^  permanent  bond  instrument 
and  the  capceled  temporary  instrument 
will  be  ret^med  to  the  borrower.  The 
approved  debt  instrument  will  show  at 
least  the  fi^Ilowing: 


(a)  The  date  from  which  each  advance 
will  bear  interest; 

(b)  The  interest  rate  as  determined  by 
§1780.13  of  this  part: 

(c)  A  payment  schedule  providing  for 
interest  on  outstanding  principal  at  least 
annually:  and 

(d)  A  maturity  date  which  shall  be  no 
earlier  than  the  anticipated  issuance 
date  of  the  permanent  instruments  and 
no  longer  than  the  40-year  statutory 
limit. 

H  1780.91-1780.93    tR«served] 

f  1780.94    Minimum  txNid  specifications. 

The  provisions  of  this  paragraph  are 
minimum  specifications  only  and  must 
be  followed  to  the  extent  legally 
permissible. 

(a)  Type  and  denominations.  Bond 
resolutions  or  ordinances  will  provide 
that  the  instruments  be  either  a  bond 
representing  the  total  amount  of  the 
indebtedness  or  serial  bonds  in 
denominations  customarily  accepted  in 
municipal  financing  (ordinarily  in 
multiples  of  not  less  than  $1,000). 
Single  bonds  may  provide  for 
repayment  of  principal  plus  interest  or 
amortized  installments.  Amortized 
installments  are  preferred  by  the 
Agency. 

(b)  Bond  registration.  Bonds  will 
contain  provisions  permitting 
registration  for  both  principal  and 
interest.  Bonds  purchased  by  the 
Agency  will  be  registered  in  the  name 
of  "United  States  of  America"  and  wiU 
remain  so  registered  at  all  times  while 
the  bonds  are  held  or  insured  by  the 
Government.  The  Agency  address  for 
registration  purposes  will  be  that  of  the 
Finance  Office. 

(c)  Size  and  quality.  Size  of  bonds  and 
coupons  should  conform  to  standard 
practice.  Paper  must  be  of  sufficient 
quality  to  prevent  deterioration  through 
ordinary  handling  over  the  Ufe  of  the 
loan. 

(d)  Date  of  bond.  Bonds  will  normally 
be  dated  as  of  the  day  of  delivery. 
However,  the  borrower  may  use  another 
date  if  approved  by  the  Agency.  Loan 
closing  is  the  date  of  delivery  of  the 
bonds  or  the  date  of  deUvery  of  the  first 
bond  when  utilizing  serial  bonds, 
regardless  of  the  date  of  delivery  of  the 
funds.  The  date  of  delivery  will  be 
stated  in  the  bond  if  different  from  the 
date  of  the  bond.  In  all  cases,  interest 
will  accrue  from  the  date  of  delivery  of 
the  funds. 

(e)  Payment  date.  Loan  payments  will 
be  scheduled  to  coincide  with  income 
availabiUty  and  be  in  accordance  with 
State  law. 

(1)  If  income  is  available  monthly, 
monthly  payments  are  recommended 


imless  precluded  by  State  law.  If  income 
is  available  quarterly  or  otherwise  more 
frequently  than  annually,  payments 
must  be  scheduled  on  sucih  basis. 
However,  if  State  law  only  permits 
principal  plus  interest  (P&I)  type  bonds, 
aimual  or  semiannual  payments  will  be 
used. 

(2)  The  payment  schedule  will  be 
enumerated  in  the  evidence  of  debt,  or 
if  that  is  not  feasible,  in  a  supplemental 
agreement. 

(3)  If  feasible,  the  first  payment  will 
be  schedided  one  full  month,  or  other 
period,  as  appropriate,  from  the  date  of 
loan  closing  or  any  deferment  i>eriod. 
Due  dates  faUing  on  the  29th,  30th,  and 
31st  day  of  the  month  will  be  avoided. 
When  principal  payments  are  deferred, 
interest-only  payments  will  be 
scheduled  at  least  annually. 

(f)  Extra  payments.  Extra  payments 
are  derived  from  the  sale  of  basic  chattel 
or  real  estate  security,  refund  of  unused 
loan  funds,  cash  proceeds  of  property 
insurance  and  similar  actions  which 
reduce  the  value  of  basic  seciuity.  At 
the  option  of  the  borrower,  regular 
facility  revenue  may  also  be  used  as 
extra  payments  when  regular  payments 
are  current.  Unless  otherwise 
estabUshed  in  the  note  or  bond,  extra 
payments  will  be  applied  as  follows: 

fl)  For  loans  with  amortized  debt 
instruments,  extra  payments  will  be 
appUed  first  to  interest  accrued  to  the 
date  of  receipt  of  the  payment  and 
second  to  principal. 

(2)  For  loans  with  debt  instruments 
with  P&I  installments,  the  extra 
payment  will  be  appKed  to  the  final 
unpaid  principal  installment. 

(3)  For  borrowers  with  more  than  one 
loan,  the  extra  payment  will  be  applied 
to  the  account  seciu«d  by  the  lowest 
priority  of  lien  on  the  property  frtim 
which  the  extra  payments  was  obtained. 
Any  balance  will  be  applied  to  other 
Agency  loans  secured  by  the  property 
fit>m  which  the  extra  payment  was 
obtained. 

(4)  For  assessment  bonds,  see 
paragraph  (m)  of  this  section. 

(g)  The  place  of  payments  on  bonds  . 
purchased  by  the  Agency  will  be 
determined  by  the  Agency. 

(h)  Redemptions.  Bonds  will  normally 
contain  customary  redemption 
provisions.  However,  no  premium  will 
be  charged  for  early  redemption  on  any 
bonds  held  by  the  Government. 

(i)  Additional  revenue  bonds.  Parity 
bonds  may  be  issued  to  complete  the 
project.  Otherv/ise,  parity  bonds  may 
not  be  issued  unless  acceptable 
dociunentation  is  provided  establishing 
that  net  revenues  for  the  fiscal  year 
following  the  year  in  which  such  bonds 
are  to  be  issued  will  be  at  least  120 
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percent  of  the  average  annual  debt 

serviced  requirements  on  all  bonds 
outstanding,  inciuiTmg  the  newly-issued 
bonds.  For  purposes  of  this  section,  net 
revenues  are,  unless  otherwise  defined 
by  State  statute,  gross  revenues  less 
essential  operation  and  maintenance 
expenses.  This  limitation  may  be 
waived  or  modified  by  the  written 
consent  of  bondholders  representing  75 
percent  of  the  then-outstanding 
principal  indebtedness.  Junior  and 
subordinate  bonds  may  be  issued  in 
accordance  with  the  loan  resolution, 
(j)  Precautions.  The  followring  types  of 

Erovisions  in  debt  instruments  should 
B  avoided: 

(1)  Provisions  for  the  holder  to 
manually  post  each  payment  to  the 
instrument. 

(2)  Provisions  for  returning  the 
permanent  or  temporary  debt 
instrument  to  the  borrower  in  order  that 
it,  rather  than  the  Agency,  may  post  the 
date  and  amount  of  each  advance  or 
repayment  on  the  instrument. 

(3  J  Provisions  that  amend  covenants 
contained  in  Forms  FmHA  1942-47  or 
FmHA  1942-9. 

(4)  Defeasance  provisions  in  loan  or 
bond  resolutions.  When  a  bond  issue  is 
defeased,  a  new  issue  is  sold  which 
supersedes  the  contractual  provisions  of 
the  prior  issue,  including  the 
refinancing  requirement  and  any  lien  on 
revenues.  Since  defeasance  in  efiect 
precludes  the  Agency  from  requiring 
refinancing  before  the  final  maturity 
date,  it  represents  a  violation  of  the 
statutory  refinancing  requirement; 
therefore,  it  is  disallowed.  No  loan 
documents  shall  include  a  provision  of 
defeasance. 

(k)  Assessment  bonds.  When  security 
includes  special  assessment  to  be 
collected  over  the  life  of  the  loan,  the 
instrument  should  address  the  method 
of  applying  any  payments  made  before 
they  are  due.  It  may  be  desirable  for 
such  payments  to  be  distributed  over 
remaining  payments  due,  rather  than  to 
be  applied  in  accordance  with  normal 
prooadures  governing  extra  payments, 
so  that  the  account  does  not  become 
delinquent. 

(1)  Multiple  debt  instruments.  The 
following  v^ll  be  adhered  to  when 
preparing  debt  instruments: 

(1)  When  more  than  one  loan  type  is 
used  in  financing  a  project,  each  type  of 
loan  will  be  evidenced  by  a  separate 
debt  instrument  or  series  of  d^t 
instruments; 

(2)  Loans  obligated  in  different  fiscal 
years  and  those  obligated  with  different 
terms  in  the  same  fiscal  year  will  be 
evidenced  by  separate  debt  instruments; 

(3)  Loans  obligated  for  the  same  loan 
type  in  the  same  fiscal  year  with  the 


same  term  may  be  combined  in  the  same 
debt  instrument; 

(4)  Loans  obligated  in  the  same  fiscal 
year  with  different  interest  rates  that 
will  be  closed  at  the  same  interest  rate 
may  be  combined  in  the  same  debt 
instrument 

§1780.95    Public  bidding  on  bonds. 

Bonds  offered  for  public  sale  shall  be 
offered  in  accordance  with  State  law 
and  in  such  a  manner  to  encourage 
pubUc  bidding.  The  Agency  will  not 
submit  a  bid  at  the  advertised  sale 
unless  required  by  State  law,  nor  will 
reference  to  Agency's  rates  and  terms  be 
included.  If  no  acceptable  bid  is 
received,  the  Agency  will  negotiate  the 
purchase  of  the  bonds. 

S§1780.9fr-1780.100    [Reserved] 

Dated:  September  4, 1996. 

Inga  Smulkstys, 

Acting  Under  Secretary  for  Rural 
Development. 

(PR  Doc.  96-23082  Filed  9-11-96;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  9&-AQL-12] 

E8tat>lishment  of  Class  E  Airspace; 
Gettysburg,  SD,  Gettysburg  Municipal 
Airport 

AGENCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  Class  E  airspace  at  Gettysburg, 
SD.  A  Global  Positioning  System  (GPS) 
standard  instrument  approach 
procedure  (SIAP)  to  Runway  31  has 
been  developed  for  Gettysbiu^ 
Municipal  Airport.  Controlled  airspace 
extending  upward  from  700  to  1200  feet 
above  ground  level  (AGL)  is  needed  to 
contain  aircraft  executing  the  approach. 
The  intended  affect  of  this  proposal  is 
to  provide  segregation  of  aircraft  using 
instrument  approach  procedures  in 
instrument  conditions  fit)m  other 
aircraft  operating  in  visual  weather 
conditions. 

DATES:  Comments  must  be  received  on 
or  before  October  4, 1996. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  AGL-7,  Rules 
Docket  No.  96-AGL-12,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018. 


The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines.  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division,  Operations  Branch, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines, 
Illinois. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  A.  Claybom,  Air  Traffic  Division, 
Operations  Branch,  AGL-530,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue.  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provides  the  factual 
basis  supporting  the  views  and 
suggestions  presented  are  particularly 
helpful  in  developing  reasoned 
regulatory  decisions  on  the  proposal. 
Comments  are  specifically  invited  on 
the  overall  regulatory,  aeronautical, 
economic,  environmental,  and  energy- 
related  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  96- 
AGL-12."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRNTs 

Any  person  may  obtain  a  copy  of  the 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 


48098        Federal  Register  /  Vol.  61,  No.  178  /  Thursday,  September  12,  1996  /  Proposed  Rules 

Public  Affairs,  Attention:  Public  Inquiry 
Center,  AP|\-230.  800  Independence 
Avenue,  SiV.,  Washington,  DC  20591,  or 
by  calling  (202)  267-3484. 
CommunicBtions  must  identify  the 
notice  nwnber  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  c^py  of  Advisory  Circular  No. 
11-2 A,  which  describes  the  application 
procedure.' 


ThePropo$al 

The  FAAJ  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Ctass  E  airspace  at  Gettysburg, 
SD;  this  proposal  would  provide 
adequate  Class  E  airspace  for  operators 
executing  the  GPS  Runway  31  SLAP  at 
Gettysburg  Municipal  Airport. 
Controlled  airspace  extending  upward 
from  700  td  1200  fieet  AGL  is  needed  to 
contain  aintraft  executing  the  approach. 
The  intended  affect  of  this  action  is  to 
provide  segregation  of  aircraft  using 
instrument  approach  procedures  in 
instrument  conditions  from  other 
aircraft  operating  in  visual  weather 
conditions.' The  area  would  be  depicted 
on  appropriate  aeronautical  charts 
thereby  enabling  pilots  to 
circunuiavigate  the  area  or  otherwise 
comply  wit^  IFR  procedures.  Class  E 
airspace  designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  s|irface  of  the  earth  are 
published  iii  paragraph  6005  of  FAA 
Order  7400.9C  dated  August  17, 1995, 
and  effective  September  16, 1995,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 

The  FAAihas  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  Ifor  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore  tiis.  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  DOT 
Regulatory  poUcies  and  Procedures  (44 
FR  11034;  Ifebruary  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  ^valuation  as  the  anticipated 
impact  is  sd  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  hat  this  proposed  rule  will 
not  have  a  9gnificant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  ci  iteria  of  the  Regulatory 
Flexibility  j  Let. 


List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Pn^iosed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Antfaority:  49  U.S.C.  106(g),  40103, 40113, 
40120;  E.O.  10854,  24  FR  9565.  3  CFR  195»- 
1963  Comp.,  p.  389;  14  CFH  11.69. 

171.1    [AmerKled] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9C,  Airspace 
Designations  and  Reporting  Points, 
dated  August  17, 1995,  and  efiiective 
September  16, 1995,  is  amended  as 
follows: 

Pamgraph  6005  Oass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  SD  E5  Gettysbui^  SD  [New] 

Gettysburg  Municipal  Airport,  SD 
(Lat.  44'59'16"N.  long.  99"57'11"W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.4-mile 
radius  of  the  Gettysburg  Municipal  Airport 
and  within  4  miles  each  side  of  the  323 
course  extending  from  the  6.4-mile  radius  to 
10  miles  southeast  and  that  airspace 
extending  upward  from  1,20Q  feet  above  the 
surface  bounded  on  the  west  by  V-71.  on.the 
north  by  V-344.  on  the  east  by  V-561.  and 
on  the  south  by  the  30.5-mile  arc  of  the  Pierre 
VORTAC  and  that  airspace  east  of 
Gettysburg  Municipal  Airport  bounded  on 
the  west  by  V-561 ,  on  the  north  by  latitude 
450000N,  on  the  east  by  longitude  993000W, 
and  thence  south  to  V-263.  and  thence 
southeast  to  the  30.5-miIe  arc  of  the  Pierre 
VORTAC 
»         •         •         •    '     • 

Issued  in  Des  Plaines,  Illinois  on  August 
20. 1996. 

Maureen  Woods, 

Manager,  Air  Traffic  Division. 

|FR  Doc.  9ft-22836  Filed  9-11-96;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Part  103 
FMN  1515-AB89 

Electronic  Request  for  Confidential 
Treatment  of  Export  Manifest  Data 

AGENCY:  Customs  Service,  Treasury. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  proposes  to 
amend  the  Customs  Regulations 
concerning  export  manifest  data  to 
enable  shippers  to  request  confidential 
treatment  of  their  name  and  address 
information  on  the  Automated  Export 
System  (AES).  The  changes  proposed 
will  also  provide  for  the  availability  of 
AES  export  manifest  data  on  magnetic 
tapes. 

DATES:  Comments  must  be  received  on 
or  before  November  12, 1996. 
ADDRESSES:  Written  comments 
(preferably  in  triplicate)  may  be 
addressed  to  the  Regulations  Branch, 
Office  of  Regulations  and  Rulings,  U.S. 
Customs  Service,  Franklin  Court.  1301 
Constitution  Avenue,  NW.  Washington, 
DC  20229.  Comments  submitted  may  be 
inspected  at  the  Regulations  Branch, 
Office  of  Regulations  and  Rulings,  U.S. 
Customs  Service,  Franklin  Court.  1099 
14th  St.,  NW,  suite  4000.  Washington. 
DC. 

FOR  FURTHER  INFORMATION  CONTACT:  AES 
Team,  Office  of  Information  and 
Technology,  (202)  927-0280.  Kyou  have 
a  fax  machine,  phone  (202)  927-3555  to 
receive  a  menu  of  AES  topics  on  which 
specific  information  is  available  via  fax 

SUPPLEMENTARY  INFORMATION: 

Background 

The  filing  ancl  public  disclosure 
requirements  applicable  to  vessel 
inward  manifests  are  contained  at 
Section  431  of  the  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1431).  While  the 
filing  requirements  applicable  to  vessel 
outward  nianifests  are  contained  at 
Section  4197  of  the  Revised  Statutes  of 
the  United  States,  as  amended  (46 
U.S.C.  App.  91),  the  public  disclosure 
requirements  appUcable  to  such 
manifests  are  contained  at  Section  431 
of  the  Tariff  Act  of  1930,  as  amended 
(19  U.S.C.  1431).  (It  is  noted  regarding 
the  fiUng  of  manifest  information  that 
while  the  Secretary  of  Commerce, 
pursuant  to  13  U.S.C.  301.  is  required  to 
collect  information  from  all  persons 
engaged  in  foreign  commerce  or  trade,  it 
is  Customs  that  collects  the  actual 
manifest  information,  see  13  U.S.C. 
303.)  Regarding  the  public  disclosure  of 
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manifest  data,  Section  431(c)  provides 
'  that  the  information  to  be  made 
available  shall  include  the  name  and 
address  of  each  importer  or  consignee 
and  the  name  and  address  of  the  shipper 
to  such  importer  or  consignee,  unless 
the  importer  or  consignee  has  made  a 
biennial  certification — in  writing — to 
the  Disclosure  Law  Officer, 
Headquarters,  U.S.  Customs  Service, 
claiming  confidential  treatment  of  such 
information. 

The  Customs  Regulations 
implementing  the  public  disclosvire  of 
mainifest  information  requirements  are 
found  at  §  103.31(c)  (19  CFR  103.31(c)) 
(formerly  §  103.14(c),  but 
redenominated  May  3, 1996,  in  T.D.  96- 
36  (61  FR  19838)):  the  confidentiality 
provisions  are  foimd  at  §  103.31(d)  (19 
CFR  103.31(d)).  Section  103.31  was  last 
amended  in  1992  by  T.D.  92-92  (57  FR 
44089),  to  make  inboimd  manifest  data 
acquired  from  the  Automated  Manifest 
System  (AMS)  available  to  the  public  on 
magnetic  tapes. 

On  February  24, 1994,  the 
Commissioner  of  Qistoms  directed 
Customs  to  develop  an  Automated 
Export  System  (AES)  in  cooperation 
with  the  Bureau  of  the  Census.  The  AES 
was  implemented  on  an  initial  and 
voluntary  basis  on  July  3, 1995,  at  five 
ports:  Charleston,  SC,  Baltimore,  MD, 
Houston,  TX.  Norfolk,  VA,  and  Los 
Angeles-Long  Beach,  CA.  At  this  time 
all  exporters,  forwarders,  and  carriers 
transmitting  information  into  AES  are 
still  required  to  file  paper  Shippers 
Export  Declarations  and  outward 
manifests  as  required  by  existing 
regulations.  See,  19  CFR  4.63. 

Changes  in  procedures  are  planned 
that  will  allow  approved  participants  in 
AES  to  meet  these  requirements  solely 
through  the  electronic  filing  of 
information  into  AES. 

AES  was  designed  to  create,  to  the 
maximimi  extent  possible,  a  paperless 
environment  in  export  reporting.  It  is 
anticipated  that  this  will  result  in 
significant  private-sector  savings  by 
reducing  the  need  for  document 
preparation,  routing,  and  submission. 

Further,  AES  was  designed  and 
developed  with  the  input  and  advice  of 
affected  private-sector  parties.  Because 
much  of  the  manifest  data  will  be  made 
available  to  the  news  media  and  pubUc, 
several  requests  were  made  that  AES  be 
programmed  to  accommodate  an  cm-line 
request  for  confidential  treatment  of  the 
shipper's  name  and  address  data  on 
outward  manifests.  Such  a  procedure,  if 
implemented,  would  provide  cost 
savings  and  efficiencies  similar  to  those 
described  above  and  encoiuage  greater 
utilization  of  the  AES. 


Accordingly,  this  document  proposes 
to  amend  the  Customs  Regulations  at 
§§  103.31(d)(2)  and  (e)  (1)  and  (3). 
Section  103.31(d)(2)  will  be  revised  to 
provide  that  those  Uppers  that  use  the 
AES  may  request  confidential  treatment 
of  their  name  and  address  information 
via  the  AES,  as  an  alternative  to  the 
written  certification  procedures 
deUneated  at  §  103.31(d)(1).  Electronic 
requests  for  confidential  treatment  via 
AES  will  be  treated  in  the  identical 
manner  as  a  request  in  writing.  Section 
103.31(e)(1)  will  be  revised  to  provide 
that  outward  manifest  data  acquired 
from  the  AES  is  available  to  the  pubUc 
on  magnetic  tape  and  §  103.31(e)(3)  will 
be  revised  to  list  the  11  data  elements 
(two  elements  for  which  confidentiality 
may  be  requested)  that  wiU  be  provided 
to  the  public. 

Comments 

Before  adopting  this  proposal  as  a 
final  rule,  consideration  will  be  given  to 
any  written  comments  timely  submitted 
to  Customs.  Conunents  submitted  will 
be  available  for  public  inspection  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552),  §  1.4  of 
the  Treasury  Department  Regulations 
(31  CFR  1.4),  and  §  103.11(b)  of  the 
Customs  Regulations  (19  CFR  103.11(b), 
on  regular  business  days  between  the 
hoius  of  9  a.m.  and  4:30  p.m.  at  the 
Regulations  Branch.  U.S.  Customs 
Service,  Franklin  Court,  1099  14th  St.. 
NW,  Suite  4000,  Washington,  D.C. 

The  Regulatory  Flexibility  Act  and 
Executive  Order  12866 

Pursuant  to  the  provisions  of  the 
Regulatory  FlexibiUty  Act  (5  U.S.C.  601 
et  seq.)  and  based  upon  the  information 
set  forth  above,  it  is  certified  that  the 
proposed  amendments,  if  adopted,  will 
not  have  a  sigmficant  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  the  proposal  is  not  subject 
to  the  regulatory  analysis  or  other 
requirements  of  5  U.S.C.  603  and  604. 
This  dociunent  does  not  meet  the 
criteria  for  a  "significant  regulatory 
action"  as  specified  in  E.0. 12866. 

List  of  Sab|ects  in  19  CFR  Part  103 

Administrative  practice  and 
procedure.  Confidential  business 
information,  Exports,  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendment  to  the 
Regulations 

For  the  reasons  stated  above,  it  is 
proposed  to  amend  part  103  of  the 
Customs  Regulations  (19  CFR  part  103) 
as  set  forth  below: 


PART  103— AVAILABILITY  OF 
INFORMATION 

1.  The  general  authority  citation  for 
part  103  continues  to  read,  and  a 
specific  authority  citation  for  §  103.31  is 
added  to  read,  as  follows: 

Anthorily:  5  U.S.C  301,  552, 552a;  19 
U.S.C  66. 1624;  31  U.S.C  9701. 

Section  103.31  also  issued  under  19 
U.S.C.  1431  and  46  U.S.C.  App.  91; 

2.  hi  §  103.31,  paragraph  (d)(2):  the 
first  sentence  of  paragraph  (e)(1):  and 
paragraph  (e)(3)  are  revised  to  read  as 
follows: 

f  103.31    information  on  vessel  msnilests 
snd  summsry  stattsttesi  rsports. 

*        •        •        •        • 

(d)  Confidential  treatment — 
(2)  Outward  manifest.  A  shipper, 
authorized  employee,  official,  or 
authorized  agent  of  the  shipper  may 
request  confidential  treatment  of  its 
name  and  address  contained  in  outward 
manifiasts  by  following  the  written 
certification  procediu«s  provided  in 
paragraphs  (d)(l)(ii}-(iv)  of  this  section 
or,  if  authorized  to  transmit  information 
on  the  Automated  Export  System  (AES). 
by  submitting  a  certification  request  on- 
line in  that  system.  In  the  latter 
situation,  the  format  and  routing  of  such 
request  will  be  as  designated  in  the  AES 
Users  Guide. 


(e)  Availability  of  manifest  data  on 
magnetic  tapes. 

(1)  Availability.  Inward  manifest  data 
acquired  from  the  Automated  Manifest 
System  (AMS)  and  outward  manifest 
data  acquired  from  the  Automated 
Export  System  (AES)  are  available  to 
interested  members  of  the  public  on 
magnetic  tape.  •  •  • 
*        •        •        *        • 

(3)  Data  elements.  The  following  are 
the  data  elements  from  the  designated 
manifest  (AMS/ AES)  which  will  be 
provided  to  the  public  via  magnetic 
tape: 

(i)  AMS  manifest: 

(A)  Carrier  code: 

(B)  Vessel  coimtry  code; 

(C)  Vessel  name; 

(D)  Voyage  number. 

(E)  Port  of  unlading; 

(F)  Estimated  date  of  arrival; 

(G)  Bill  of  lading  niunber, 
(H)  Foreign  port  of  lading; 
(I)  Manifest  quantity; 

(J)  Manifest  units; 

(K)  Weight: 

(L)  Wei^t  unit; 

(M)  Shipper's  name  *; 

(N)  Shipper's  address  ■•; 

(O)  Consignee's  address*; 
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(Q)  Notifying  party's  name  ^: 

(R)  Notifying  party's  address  >; 

(S)  Piece  count; 

(T)  Generti  description  of  goods; 

(U)  Container  nuinber(s);  and 

(V).  Sea]  aumber(s). 

(ii)  AES  manifest 

(A)  Carrier  code; 

(B)  Vessel  country  code; 

(C)  Vessel  name; 

(D)  Voyage  number; 

(E)  Port  of  lading; 

(F)  Foreign  port  of  unlading; 

(G)  Manifest  quantity; 
(H)  Manifest  units; 

(I)  General  description  of  goods; 

(J)  Shipper's  name  ^  and 

(K)  Shipper's  address  >. 
Micfaael  H.  Une. 
Acting  Commissioner  of  Customs. 

Approved:  |une  5, 1996. 
John  P.  Simp^oB, 

Deputy  Assistant  Secretary  of  the  Treasury. 
(PR  Doc.  96-23360  Filed  9-11-96;  8:45  am] 
■UJMlOOOf 


19CFRPar(123 
Rm  1515-^BBO 

Port  Pa—nqer  Acceleration  Service 
System  (PQRTPASS)  Program 

AQENCY:  Customs  Service,  Treasury. 
ACTKM:  Notice  of  proposed  rulemaking. 

SUMMARY :  This  dociiment  proposes  to 
amend  the  Customs  Regiilations  to 
refiarence  certain  Immigration  and 
Naturalization  Service  (INS)  Regulations 
that  provide  for  land-border  inspection 
programs  jointiy  developed  with 
Customs.  These  land-border  inspection 
programs— collectively  known  as  Port 
Passenger  Acceleration  Service  System 
(PORTPASS)— are  designed  to  facilitate 
the  processing  of  certain  identified,  pre- 
registered.  low-risk  travelers  along  the 
United  States  border  who  frequently 
cross  at  certain  areas  by  exempting  them 
firom  normal  report  of  arrival  and 
presentation  for  inspection 
requiremenlE,  while  still  safeguarding 
the  integrity  of  the  United  States  land 
border.  Participation  in  PORTPASS  is 
voluntary  and  annual  apphcation  fees 
are  charged  by  the  INS. 
DATES:  Comments  must  be  received  on 
or  before  November  12,  1996. 
AOOflESSCS:  Written  comments 
(preferably  i|i  triplicate)  may  be 
addressed  to  the  Regulations  Branch, 
Office  of  Regulations  and  Rulings,  U.S. 
Customs  Service,  Franklin  Court,  1301 
Constitution  Avenue,  NW,  Washington, 
D.C.  20229.  Comments  submitted  may 
be  inspected  at  the  Regulations  Branch, 
Office  of  Refulations  and  Ruling,  U.S. 


Customs  Service,  Franklin  Court,  1099 

14th  St.,  NW,  Suite  4000.  Washington, 

D.C. 

FOR  FURTHER  INFOflMATION  CONTACT: 

Joseph  O'Gorman,  Office  of  Field 

Operations,  Passenger  Operations 

Division,  (202)  927-0543. 

SUPPt-EMENTARY  INFORMATKM: 

Background 

Reporting  and  Inspection  Requirements 

Except  as  otherwise  authorized  by  the 
Secretary,  all  individuals  arriving  in  the 
United  States  are  required  to  (1)  Enter 
only  at  designated  border  crossing 
points,  (2)  immediately  report  their 
arrival  to  Customs  (and  other  Federal 
inspection  agencies,  such  as  the 
Immigration  and  Naturalization  Service 
(INS),  that  have  reporting  requirements), 
and  (3)  present  themselves  and  their 
vehicle,  and  all  persons  and 
merchandise  (including  baggage)  on 
board,  for  inspection,  and  may  not 
depart  from  the  designated  ciistoms 
border  crossing  point  until  authorized  to 
do  so.  19  U.SC.  1433  and  1459.  Failure 
to  report  such  arrival  and  make  such 
presentation  for  inspection  may  result 
in  the  individual  being  liable  for  certain 
dvil  and  criminal  penalties,  as  provided 
under  19  U.S.C.  1459,  in  addition  to 
other  penalties  applicable  under  other 
provisions  of  law,  see,  19  U.S.C.  1436 
and  1497.  Customs  reporting  and 
inspection  requirements  applicable  to 
individuals  entering  the  U.S.  at  land 
border  crossings  are  delineated  at 
§  123.1,  Customs  Regiilations  (19  CFR 
123.1). 

Low-Risk  Border-Crossing  Facilitating 
Programs 

At  certain  remote  locations  alcmg  the 
U.S.  land  border,  these  reporting  and 
inspection  requirements  often  burden 
low-risk  local  residents  needing  to  cross 
the  intematicmal  border  by  requiring 
them  to  travel  to  a  land  border  crossing 
which  may  be  located  a  considerable 
distance  away.  Further,  the  hours  of  the 
most  convenient  land-border  crossing 
may  be  limited  to  8  hours  during  the 
day.  To  facilitate  the  entry  processing  of 
such  low-risk  travelers,  Customs  and  the 
Immigration  and  Naturalization  Service 
(INS)  have  developed  certain 
technologically-innovative  land-border 
inspection  programs,  collectively 
known  as  the  Port  Passenger 
Accelerated  Service  System 
(PORTPASS).  (See  INS  document  at  60 
FR  50386,  September  29,  1995, 
implementing  land  border  facilitating 
programs,  codified  at  8  CFR  235.13). 
Two  land  border  entry  faciUtation 
programs  have  been  developed  thus  far 
under  the  PORTPASS:  One  concerns 


travellers  that  enter  the  U.S.  through 
designated  lanes  at  busy  Port  of  Entry 
(POE)  crossings  (the  Dedicated 
Commuter  Lane  (DCL)  program);  the 
other  concerns  local  residents  who  enter 
the  U.S.  at  remote  land  border  crossings 
(the  Automated  Permit  Port  (APP) 
program). 

The  Dedicated  Conunuter  Lane  Program 

The  DCL  program  is  designed  to 
expedite  the  entry  of  low-risk  travelers 
in  privately-owned  vehicles  through  a 
staffed  POE  by  use  of  dedicated  express 
lanes,  without  inhibiting  Customs 
mandate  to  enforce  the  customs  laws  of 
the  U.S.  and  those  laws  enforced  or 
administered  by  Customs,  including  the 
prevention  of  illegal  entry  of  both  aliens 
and  controlled  substances  into  the  U.S. 
The  DCL  program  was  implemented  as 
a  pilot  program  in  1991  at  the  Peace 
Arch  crossing  in  Blaine,  Washington. 
See,  8  CFR  286.8.  Program  specifics  and 
eligibility  requirements  for  participation 
in  the  DCL  program  are  delineated  at 
§  235.13  of  the  INS  Regulations  (8  CFR 
235.13). 

The  Automated  Permit  Port  Program 

The  APP  program  is  designed  to 
facilitate  border  crossings  in  remote 
areas  by  local  residents  identified  as 
low-risk  who  are  pre-authorized  to  enter 
the  U.S.  at  designated  APPs  during 
periods  when  the  port  is  closed,  i.e.,   . 
unstafiied  by  Customs  and  INS 
personnel,  while  still  safeguarding  the 
integrity  of  the  U.S.  border  throu^  the 
use  of  automated  technology.  Although 
it  is  anticipated  that  APPs  may  be 
established  wherever  there  exists 
identifiable  groups  of  low-risk  local 
residents  along  the  U.S.  border,  at 
present  the  first  of  these  APPs  are 
expected  to  be  established  at  Scobey, 
Montana,  and  at  Forest  Qty  and  Orient, 
Maine.  For  program  specifics  and 
eligibility  requirements  for  participation, 
in  the  APP  program,  again  see  §  235.13 
of  the  INS  Regulations. 

Although  it  is  only  proposed  in  this 
document  to  amend  §  123.1  of  the 
Customs  Regulations  (19  CFR  123.1)  to 
reference  §§235.13  and  286.8  of  the  INS 
regulations  (8  CFR  235.13  and  286.8). 
which  provide  for  the  PORTPASS 
program,  a  general  description  of  the 
PORTPASS  program  requirements 
follows. 

PORTPASS  Requirements  in  General 

(1)  Eligibility.  Participation  in 
PORTPASS  is  voluntary.  Currently, 
applicants  must  be  either  citizens  of  the 
U.S.,  legal  permanent  residents  of  the 
U.S.,  citizens  of  Canada,  landed 
immigrants  of  Canada  who  are  citizen*; 
of  the  Commonwealth  countries,  or 
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other  non-iinmigrants  as  detennined  by 
the  Commissioner  of  the  U.S.  *. 
fanmigration  Service. 

(2)  Application.  Application  for 
participation  in  either  or  both 
£acilitated-entry  programs  under 
PORTPASS-DCL  and  AFP— is  made  by 
completing  INS  Form  1-823 
(AppUcation — Inspections  Facilitation 
Programs)  and  paying  a  non-refundable, 
annual  application  fee  to  the  INS,  which 
is  authorized  to  be  collected  under  their 
user-fee  legislation.  The  fee  is  US$25 
per  applicant,  with  the  maximimi 
amoimt  payable  by  a  family  (husband, 
wife,  and  minor  children  under  18  years 
of  age)  set  at  US$50.  These  fees  may  be 
waived  for  AFP  applicants.  If 
fingerprints  are  required,  a  separate 
fingerprinting  processing  fee  will  be 
charged.  Applications  must  be 
supported  by  evidence  of  citizenship 
and,  in  the  case  of  lawful  permanent 
residents  of  either  the  U.S.  or  Canada, 
evidence  of  legal  permanent  resident 
status  in  the  U.S.  or  Canada.  Evidence 
of  residency  must  be  submitted  by  all 
applicants.  Alien  applicants  requiring  a 
valid  visa  must  be  in  possession  of  such 
documentation  and  any  other 
dociunentation  required  by  the 
Immigration  and  NationaUty  Act  (see,  8 
U.S.C.  1201  et  seq.,  as  amended)  at  the 
time  of  the  application,  at  the  time  of 
each  entry,  and  at  all  times  while 
present  in  the  United  States. 
Applications  can  be  mailed  or 
submitted,  during  regular  working 
hours,  to  Customs/INS  personnel  at  the 
FOE  having  jurisdiction  over  the 
particular  border  crossing  for  which  the 
applicant  requests  PORTFASS 
participation.  Each  applicant  must 
present  him/herself  for  inspection  by  a 
Customs/Immigration  Officer  prior  to 
approval  of  the  application  and  agree  to 
abide  by  the  conditions  specified  at 
paragraph  (4)  below.  FurUier,  regarding 
the  DCL  program,  each  vehicle 
registered  by  a  FORTPASS  participant 
must  be  inspected  and  approved  prior  to 
its  use  in  that  program. 

Once  accepted  into  a  FORTPASS 
program,  an  identity  card,  decal,  or 
other  appropriate  identifying  device  is 
issued  to  identify  the  participant — and 
vehicle,  in  the  case  of  the  DCL 
program — authorized  to  participate  in  a 
program.  However,  such  identification 
items  remain  the  property  of  the  U.S. 
Government  and  will  be  removed/ 
surrendered  when  participation  is 
revoked  or  upon  expiration  of  the 
authorized  period  of  use.  Authorization 
to  participate  in  FORTPASS  is  valid  for 
one  year  nt>m  the  date  of  acceptance; 
however,  participation  may  be  renewed 
annually  upon  reappUcation  and 
payment  of  the  required  application  fee. 


(3)  Denial  of  appbcation.  An 
application  may  be  denied  at  the 
discretion  of  either  Service — Customs  or 
INS — shaving  jurisdiction  over  the  land 
border  crossing  point.  The  specific 
reason(s)  for  denying  an  application  wiU 
be  personally  explained  to  the 
applicant.  While  there  will  be  no  appeal 
from  a  denial,  because  the  denial  will  be 
without  prejudice,  the  applicant  may 
reapply  immediately. 

(4)  Conditions  for  participation  in 
PORTPASS.  Because  participation  in 
the  PORTPASS  programs  constitutes  an 
exception  to  the  normal  reporting  and 
presentation  for  inspection 
requirements  contained  at  19  CFR  123.1, 
participants  must  agree  to  abide  by  the 
follovsring  conditions: 

(i)  Facilitated  entry  into  the  U.S.  is 
authorized  only  at  the  land-border 
crossing  approved.  Participants  who 
wish  to  enter  the  U.S.  through  other 
land-border  crossings  must  make 
separate  application  for  each  land- 
border  crossing  and  comply  with  all 
applicable  program  requirements. 

(ii)  Whenever  an  authorized  vehicle 
carries  passengers,  each  passenger  must 
be  individually  authorized  under  the 
same  FORTPASS  program  to  make 
facilitated  entry  into  the  U.S.  at  that 
land-border  crossing. 

(iii)  Participants  mtist  be  in 
possession  of  all  docimients  issued  that 
authorize  participation  in  the 
PORTPASS  program  and  any  other 
entry  documents  as  required  by 
regiilation  each  time  facilitated  entry  is 
made  into  the  U.S.  For  example,  alien 
appUcants  requiring  either  a  valid  visa 
or  Nonresident  Alien  Border  Crossing 
Identification  Card  must  be  in 
possession  of  such  documentation  each 
time  facihtated  entry  into  the  U.S.  is 
made. 

(iv)  Participants  shall  not  impori 
merchandise  in  excess  of  applicable 
personal  duty  exemptions  (see 
generally,  subparts  D  (for  residents)  and 
E  (for  nonresidents)  of  19  CFR  Part  148), 
negotiable  instruments  in  amounts 
subject  to  reporting  requirements, 
conunercial  merchandise,  or  prohibited/ 
restricted  merchandise.  Importation  of 
such  merchandise  precludes  facilitated 
entry  into  the  U.S.  under  PORTFASS 
and  requires  the  application  of  normal 
entry  procedures  established  imder  the 
Customs  laws  and  regulations  and  the 
laws  and  regulations  administered  by 
other  Federal  inspection  agencies. 

(v)  Participants  agree  to  abide  by  all 
Federal,  state,  and  local  laws  regarding 
the  importation  of  alcohol  or 
agricultiiral  products  or  the  importation 
or  possession  of  controlled  substances, 
as  defined  at  section  101  of  the 


Controlled  Substance  Act  (21  U.S.C. 
802). 

(vi)  Participants  agree  that  Customs 
retains  the  right  to  conduct  inspections 
within  its  legal  authority  to  ensiire 
compliance  with  PORTPASS 
requirements. 

Violation  of  any  of  the  conditions 
appUcable  to  bcilitated  entry  or  other 
Customs  laws  and  regulations  and  other 
laws  and  regulations  administered  by 
Federal  inspection  agencies  will  result 
in  revocation  of  PORTPASS 
participation  authorization  and  may 
lead  to  other  applicable  sanctions,  such 
as  administrative  and/or  criminal 
prosecution,  deportation  (if  applicable), 
as  well  as  possible  seizure  of  the  goods 
and/or  the  vehicle. 

As  stated  above,  it  is  only  proposed  in 
this  document  to  amend  §  123.1  of  the 
Customs  Regulations  (19  CFR  123.1)  to 
reference  the  INS  regulations  at 
§§235.13  and  286.8,  which  provide  the 
program  specifics  for  the  PORTPASS. 

Comments 

Before  adopting  this  proposed 
regulation  as  a  final  rule,  consideration 
will  be  given  to  any  written  comments 
timely  submitted  to  Customs.  Comments 
submitted  will  be  available  for  public 
inspection  in  accordance  with  the 
Freedom  of  Information  Act  (5  U.S.C. 
552),  §  1.4  of  the  Treasury  E)epartment 
Regulations  (31  CFR  1.4),  and 
§  103.11(b)  of  the  Customs  Regulations 
(19  CFR  103.11(b)),  on  regular  business 
days  between  the  hours  of  9  a.m.  and 
4:30  p.m.  at  the  Regulations  Branch, 
Office  of  Regulations  and  Rulings,  U.S. 
Customs  Service,  Franklin  Court,  1099 
14th  St.,  NW.,  4th  floor,  Washington, 
DC. 

Inapplicability  of  the  Regulatory 
Flexibility  Act,  and  Executive  Ghrder 
12866 

Pursuant  to  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.),  it  is  certified  that,  if  adopted, 
the  proposed  amendments  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities,  as 
the  proposed  amendments  concern  the 
entry  status  of  individuals.  Accordingly, 
the  proposed  amendments  are  not 
subject  to  the  regulatory  analysis  or 
other  requirements  of  5  U.S.C.  603  and 
604.  This  amendment  does  not  meet  the 
criteria  for  a  "significant  regulatory 
action"  as  specified  in  Executive  Order 
12866. 

Drafting  Information:  The  principal  author 
of  this  document  was  Gregory  R  Vilders, 
AttcHney,  Regulations  Branch.  However, 
personnel  from  other  offices  participated  in 
its  development 
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IiitofSiil|ects 

19CFRP<mi23 

Administrative  practice  and 
procedure.  Aliens,  Canada,  Customs 
duties  and  inspection,  Fees,  Forms, 
Immigration,  Imports,  Mexico, 
Reporting  Snd  recordkeeping 
requiremeats.  Test  programs. 

Amendnwnts  to  the  Regulatioiis 

For  the  neasons  stated  above,  it  is 
proposed  tD  amend  part  1 23  of  the 
Customs  Regulations  (19  CFR  part  123), 
as  set  forth  below: 

PART  12S*-CUST0MS  RELATIONS 
WITH  CANADA  AND  MEXICO 

1.  The  aathority  citation  for  part  123 
continues  to  read  as  foUoMrs: 

Authoritjr:  19  U.S.C.  66, 1202 
(General  hfcte  20.  Harmonized  Tariff 
Schediile  of  the  United  States  (HTSUS)), 
1431, 1433. 1624. 

2.  In  §  lis.  1,  it  is  proposed  to  amend 
the  first  s^tence  in  paragraph  (a)  by 
adding  the  words  ",  luiless  excepted  by 
voluntary  snroUment  in  and  compliance 
with  FORTPASS— a  joint  Customs 
Service/Inimigration  and  Naturalization 
Service  facilitated  entry  program  (See, 
Immigration  and  Naturalization 
Regulation  at  8  CFR  235.13),"  after  the 
words  "Individuals  arriving  in  the 
United  St«$es";  and,  to  amend 
paragraph  (b)  by  removing  the  second 
and  third  sentences  and  adding,  in  their 
place,  the  Sentence  that  reads  as  follows: 

f123.l    Rsport  of  arrtwal  from  Canada  or 


»afMl{ 


(b)  Vehicles.  *  *  *.  Upon  arrival  of  the 
vehicle  in  the  U.S.,  the  driver  shall, 
unless  he  4r  she  and  all  of  the  vehicle's 
occupants  are  excepted  by  enrollment 
in,  and  in  compliance  with, 
PORT? ASS — a  joint  Customs  Service/ 
Immigration  and  Naturalization  Service 
facilitated  bntry  program  (See, 
Immigration  and  Natiu^lization 
Regulations  at  8  CFR  235.1  and  286.8), 
immediately  report  such  arrival  to 
Customs,  and  shall  not  depart  or 
discharge  any  passenger  or  merchandise 
(including  baggage)  without 
authorization  by  the  appropriate 
Customs  o^cer. 
•        •        •        *        • 

Approved:  July  29, 1996. 

Commissioner  of  Customs. 

Dennis  M.  O'Connell, 

Acting  Deputy  Assistant  Secretary  of  the 

Treasury. 

(PR  Doc  96^23361  Filed  9-11-96;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admlniatration 

21  CFR  Paris  70. 71. 80. 101. 107, 170. 
172. 173, 174, 175, 177. 178. 184,  and 
1250 

poctatNo.96N-014q 

RIN  OO1O-AA09 

Reinvention  of  Reguiatlone  Needing 
Reviaions;  Requeat  for  Commenta  on 
Certain  Regulatlona 

AQENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Advance  notice  of  proposed 

rulemaking;  extension  of  comm«it 

period. 

SUMMARY:  Hie  Food  and  Drug 
Administration  (FDA)  is  extending  the 
comment  period  on  the  advance  notice 
of  proposed  rulemaking  to  reinvent 
certain  regulations;  the  advance  notice 
appeared  in  the  Federal  Register  of  Jime 
12, 1996  (61  FR  29701).  The  agency  is 
taking  this  action  in  response  to  several 
requests  for  an  extension  of  the 
comment  period.  This  extension  is 
intended  to  allow  interested  persons 
additional  time  to  submit  conunents  to 
FDA  on  the  proposed  reinvention  of 
certain  regulations. 
DATES:  Written  comments  by  October 
10, 1996. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr.,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Corinne  L  Howley,  Center  for  Food 
Safety  and  Applied  Nutrition  {HFS-24), 
200  C  St.,  SW,  Washington.  DC  20204. 
202-205-4272. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  June  12, 1996  (61  FR 
29701),  FDA  issued  an  advance  notice 
of  proposed  rulemaking  to  reinvent 
certain  regulations  that  appear  to  need 
revision.  These  regulations  were 
identified  by  FDA  as  candidates  for 
revocation  following  a  page-by-page 
review  of  its  regulations  that  the  agency 
conducted  in  response  to  the 
Administration's  "Reinventing 
Government"  initiative.  Interested 
person  were  given  until  September  10, 
1996,  to  comment  on  the  advance 
notice. 

FDA  received  several  requests  for  an 
extension  of  the  conunent  period  on  its 
advance  notice  of  proposed  rulemaking 
to  reinvent  certain  regulations.  After 
careful  consideration,  FDA  has  decided 


to  extend  the  comment  period  to 
October  10. 1996.  to  allow  additional 
time  for  the  submission  of  comments  on 
whether  the  regulations  discussed  in  the 
advance  notice  should  lie  revised. 

Intwested  persons  may,  on  or  before 
October  10, 1996,  submit  to  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  CHie  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  September  9, 1996. 
William  B.  Schnhz, 
Deputy  Commissioner  for  Policy. 
[FR  Doc.  96-23481  FUed  9-10-96;  11:02  am] 

BNJJNQ  CODE  41«».«1-f 


21  CFR  Part  101 
(DoclwtNo.MN-0244 

Food  Labeling;  Declaration  of  Free 
Giutamata  in  Food 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Advance  notice  of  proposed 

rulemaking. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  considering 
establishing  requirements  for  label 
information  about  the  free  glutamate 
content  of  foods.  The  recent  finding  of 
the  Federation  of  American  Societies  for 
Experimental  Biology  (FASEB)  that  oral 
ingestion  of  3  or  more  grams  (g)  of 
monosodium  glutamate  (MSG)  without 
food  can  cause  adverse  reactions  in 
certain  otherwise  healthy  individuals 
has  prompted  the  agency  to  consider 
what  action  is  necessary  to  protect 
consiuners  from  inadvertently  ingesting 
levels  of  MSG  or  other  forms  of  free 
glutamate  that  could  cause  an  adverse 
reaction.  Thus,  the  agency  seeks  public 
comment  on  whether  additional 
labeling  requirements  are  necessary  to  ' 
protect  glutamate-intolerant  consiunen 
from  adverse  reactions,  and,  if  so,  how 
such  labeling  requirements  should  be 
implemented.  The  agency  also  solicits 
comment  on  establishing  formal  criteria 
for  the  use  of  claims  about  the  absence 
of  MSG  to  ensure  that  labels  bearing 
such  claims  are  not  misleading.  The 
agency  solicits  comment  on  whethw 
such  criteria  should  be  based  on  a 
defined  threshold  level  of  free  glutamate 
in  a  finished  food,  on  the  ingr^ients 
used  in  the  food,  or  both. 
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DATES:  Written  comments  by  November 
12. 1996. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  12420  Parldawn  Dr., 
rm.  1-23.  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Felicia  B.  Satchell,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
158),  Food  and  Drug  Administration. 
200  C  St  SW..  Washington,  DC  20204, 
202-205-5099. 
8UPPI.E1IENTARY  INFORMATION: 

L  Background 

A.  Introduction 

Glutamic  add,  one  of  the  amino  acids 
foimd  in  nature,  is  a  building  block  of 
virtually  all  proteins  and  is  a  normal 
component  of  the  himian  body,  hi  the 
human  body  and  in  most  foods, 
glutamic  add  exists  primarily  in  its  salt 
form,  glutamate.  Glutamate  is  a 
natiuttlly  occurring  component  of  many 
foods,  induding  tomatoes,  cheese,  meat, 
mushrooms,  and  milk.  "Free"  glutamate 
is  glutamate  that  is  not  incorporated 
into  a  protein;  "bound"  glutamate  is 
glutamate  that  is  a  component  of  an 
intad  protein.  Meat  and  milk  contain 
primarily  bound  glutamate,  while 
tomatoes,  mushrooms,  and  certain 
cheeses  contain,  in  addition  to  bound 
glutamate,  relatively  high  levels  of  free 
glutamate. 

It  is  the  free  form  of  glutamate  that 
has  been  shown  to  have  flavor- 
enhtmdng  properties  in  food.  As  noted 
previously,  some  foods  contain 
relatively  high  levels  of  natiually 
occurring  free  glutamate.  Free  glutamate 
may  be  introduced  into  foods  as  a 
component  of  various  food  ingredients, 
such  as  tomato  sauce  and  hydrolyzed 
protein  products,  or  it  may  be  added  in 
one  of  its  various  salt  forms,  such  as 
MSG. 

MSG  is  the  most  commonly  used  form 
of  free  glutamate  added  to  food  for 
flavor-enhancing  purposes.  It  is  a  white, 
practically  odorless,  free-flowing 
crystalline  powder  (Ref.  1),  similar  in 
appearance  to  salt  or  sugar.  MSG  has 
been  used  for  many  years  as  a  flavor 
enhancer  for  a  variety  of  foods  prepared 
in  homes  and  restaurants  and  by  food 
processors.  MSG  is  manufadured 
commercially  by  a  fermentation  process 
using  starch,  beet  sugar,  cane  siigar,  or 
molasses.  The  American  food 
processing  industry  has  used  MSG 
widely  since  the  late  1940's  (Ref.  2),  and 
consiunption  in  the  United  States  is 
estimated  to  be  28.000  tons  per  year.  As 
a  food  ingredient,  MSG  is  used  to 
enhance  the  flavor  of  meat,  poultry, 
vegetables,  and  many  processed  foods. 


MSG  is  described  in  21 CFR  182.1  as  an 

example  of  a  common  food  ingredient 
that  is  generally  recognized  as  safe 
(GRAS)  under  section  201(s)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Ad 
(the  ad)  (21  U.S.C.  321(s)).  When  used 
as  an  ingredient  in  a  food,  MSG  must  be 
declared  in  the  ingredient  statement  by 
its  common  or  usual  name,  in 
accordance  with  section  403{i)  of  the  ad 
(21  U.S.C.  343(i))  and  21  CFR  part  101. 
Thus,  "monosodium  glutamate"  must 
appear  in  the  ingredient  list  of  any  food 
to  which  MSG  has  been  added  (21  CFR 
101.22(h)(5)).  This  is  true  even  when 
MSG  has  been  added  indirectly  as  part 
of  another  ingredient  to  which  MSG  has 
been  added  (e.g.,  a  spice  blend  that 
includes  MSG). 

While  MSG  is  the  most  well-known 
and  widely  used  form  of  free  glutamate 
used  to  enhance  the  flavor  of  foods, 
other  salts  of  free  glutamate,  such  as 
monopotassium  glutamate  and 
monoammoniiun  glutamate  also  have 
flavor-enhancing  properties.  GRAS  uses 
of  glutamic  acid,  glutamic  add 
hydrochloride,  monoammoniiun 
glutamate,  and  monopotassium 
glutamate  are  codified  in  21  CFR 
182.1045, 182.1047. 182.1500,  and 
182.1516,  respectively.  Like  MSG,  these 
substances  must  be  declared  in  the 
ingredient  statement  of  any  food  to 
which  they  are  added. 

Free  glutamate  occurs  natiually  in 
various  foods  and  in  food  substances 
that  are  used  as  ingredients  in  finished 
foods,  or  it  can  be  produced  by 
hydrolysis  of  proteins;  in  such  cases,  the 
presence  of  free  glutamate  in  the  food  is 
not  required  to  be  declared  on  the  label 
imder  existing  regulations.  Naturally 
occiuring  free  glutamate  is  not  required 
to  be  declared  in  the  ingredient 
statement  because  it  is  not  an  added 
ingredient;  rather,  it  is  a  natiu'al 
constituent  of  the  food,  like  protein  or 
a  vitamin.  Similarly,  when  a  food  that 
contains  natiually  occurring  free 
glutamate  is  used  as  an  ingredient  in 
another  food,  the  free  glutamate  is  not 
required  to  be  declared  in  the  ingredient 
statement  of  the  finished  food.  Rather, 
the  ingredient  containing  the  free 
glutamate  is  declared  in  the  ingredient 
statement  by  its  common  or  usual  name. 
The  prindple  that  it  is  the  ingredients 
and  not  the  constituents  of  a  food  that 
must  be  declared  also  applies  when  a 
food  that  contains  free  glutamate 
produced  by  protein  hydrolysis  is  used 
as  an  ingredient  in  another  food.  In  that 
situation  too,  the  glutamate-containing 
ingredient  must  be  declared  in  the 
ingredient  statement  of  the  finished 
food,  but  free  glutamate  need  not  be 
declared  as  an  ingredient.  Because  the 
average  consumer  is  not  aware  that 


ingredients  like  hydrolyzed  soy  protein, 
autolyzed  yeast  extrad,  tomato  paste, 
and  parmesan  cheese  contain  free 
glutamate  or  that  free  glutamate  is 
essentially  equivalent  to  MSG, 
declaration  of  these  ingredients  by  their 
common  or  usual  names  does  not 
indicate  to  the  consumer  that  an  MSG- 
like  substance  is  present  in  the  food. 

A  number  of  consumers,  particularly 
consiuners  who  report  adverse  reactions 
to  MSG,  have  stated  to  FDA  (Ref.  3) 
their  belief  that  manufadurers  use 
ingredients  such  as  hydrolyzed  proteins 
and  autolyzed  yeast  extracts  for  the 
express  purpose  of  adding  free 
glutamate  to  a  food  while  hiding  its 
presence.  These  consumers  report  the 
same  types  of  adverse  reactions  to  foods 
containing  hydrolyzed  proteins, 
autolyzed  yeast  extracts,  and  forms  of 
"manufactured"  glutamate  (other  than 
MSG)  that  they  experience  when  they 
inadvertently  consume  foods  that  have 
MSG  declared  in  the  ingredient  list 
Consequently,  FDA  has  received 
numerous  requests  that  labels  of  all 
foods  containing  these  ingredients  be 
required  to  declare  the  presence  of  free 
glutamate  in  the  finished  food,  on  the 
ground  that  free  glutamate  presents  a 
health  concern  to  consumers.  Some 
consumers  have  also  requested  that  FDA 
require  that  the  amount  of  free 
glutamate  be  declared  on  the  label.  Until 
recently,  the  agency's  response  has  been 
that  the  sdentific  literature  does  not 
provide  a  pubhc  health  basis  on  which 
to  impose  special  labeling  requirements 
for  such  ingredients  or  for  foods  that 
contain  free  glutamate.  However,  in 
light  of  the  recent  findings  of  the  Life 
Sdences  Research  Office  (LSRO)  of 
FASEB,  the  agency  is  reconsidering  the 
need  for  labeling  to  inform  individuals 
who  experience  adverse  reactions  to 
glutamate  about  its  presence  in  a  food. 
(The  agency  notes  that  in  the  Federal 
Register  of  January  6, 1993  (58  FR 
2950),  it  proposed  to  require  the  term 
"(contains  glutamate)"  as  part  of  the 
common  or  usual  name  for  autolyzed 
yeast  extracts  and  highly  hydrolyzed 
proteins.  That  proposal  was  not  based 
on  any  health  concern  regarding  the  use 
of  these  ingredients  in  food;  therefore, 
the  comments  to  that  proposal  and  the 
agency's  dedsion  with  resped  to  those 
comments  will  not  be  addressM  in  this 
docimient.) 

B.  Previous  Safety  Reviews 

Until  the  recent  findings  of  the 
FASEB  report  (discussed  in  section  I.C 
of  this  document)  that  a  subgroup  of 
otherwise  healthy  individuals 
experiences  a  complex  of  symptoms 
following  ingestion  of  3  or  more  (g)  of 
MSG  without  food.  FDA  reUed  on 


i-> 


48104        Federal  Regtoter  /  Vol.  61.  No.  178  /  Thoreday.  September  12,  1996  /  Proposed  Rules 


previous  safety  review  studies  in 
deciding  that  special  labeling  for  free- 
glutamate-coQtaining  (hereinafter 
referred  to  as  "glutamate-containing") 
foods  was  not  warranted.  These  studies 
indicated  that  while  anecdotal  reports  of 
adverse  reactions  to  MSG  and  other 
glutamate-containing  ingredients 
existed,  there  were  no  verifiable 
scientific  data  establishing  that  the 
levels  of  these  ingredients  used  in  the 
food  supply  could  cause  adverse 
reactims  in  the  general  population. 
HistOTically,  the  agency  has  not  issued 
labeling  requirements  on  the  basis  of 
anecdotal  reports  alone  because  such 
reports  do  not  by  themselves  establish  a 
cause-and-effect  relationship  between 
the  suspected  substance  and  the 
occurrence  of  an  adverse  reaction. 

MSG  and  other  glutamate-containing 
ingredients  have  been  the  subject  of 
numerous  safety  reviews  during  the  past 
decade.  In  1969,  largely  as  a  result  of  a 
recommendation  by  the  White  House 
Conference  on  Food.  Nutrition  and 
Health,  FDA  proceeded  to  reevaluate  the 
safety  of  all  GtlAS  substances  for  food 
use.  The  Select  Committee  on  CRAS 
Substances  (SCOGS),  convened  by 
FASEB  in  1972  imder  a  contract  with 
FDA,  independently  reviewed  the 
health  aspecta  of  MSG  and  of  glutamate- 
ctHitaining  protein  hydrolysates  in  1978 
and  1980  {Re^.  4,  5,  6,  and  7).  Although 
protein  hydrolysates  are  not  listed  as 
GRAS  food  ingredients  by  regulation, 
they  are  described  as  GRAS  in  a  niunber 
of  FDA  opinion  letters  (Refs.  8, 9, 10, 
and  11).  SCOOS  concluded  that  MSG 
and  hydrolyzad  proteins  were  safe  for 
the  general  popt^tion  at  then-current 
levels  of  use  but  recommended 
additional  ev^uation  to  determine  their 
safety  at  signiftcantly  higher  levels  of 
consumption. 

In  1986,  FDA's  Advisory  Committee 
on  Hypersensitivity  to  Food 
Constituents  (Ref.  12)  concluded  that 
MSG  posed  no  threat  to  the  general 
public  but  that  reactions  of  brief 
duration  might  occur  in  some  people. 
Other  reports  gave  similar  findings.  A 
1991  report  by  the  European 
Community's  (EC)  Scientific  Committee 
for  Foods  (Re£  13)  reaffirmed  the  safety 
of  MSG  and  other  forms  of  free 
glutamat^  and  classified  the  "acceptable 
daily  intake"  for  MSG  as  "not 
specified."  the  most  favorable 
designation  for  a  food  ingredient.  In 
addition,  the  tC  committee  said, 
"inlants,  including  prematures,  have 
been  shown  td  metabolize  glutamate  as 
efficiently  as  adults  and,  therefore,  do 
not  display  any  special  susceptibility  to 
elevated  oral  intaJces  of  glutamate." 

A  1992  report  from  the  Council  on 
Scientific  Affairs  of  the  American 


Medical  Association  (Ref.  14)  stated  that 
glutamate  in  any  form  has  not  been 
shown  to  be  a  "significant  health 
hazard."  Also,  the  1987  Joint  Expert 
Committee  on  Food  Additives  of  the 
United  Nati<uis  Food  and  Agriculture 
Organization  and  the  World  Health 
Organization  (Ref.  15)  placed  MSG  and 
other  glutamate  salts  in  the  safest 
category  of  food  ingredients. 

Amiough  the  general  consensus  of  the 
many  safety  reviews  that  have  been 
done  on  the  use  Of  MSG  and  other 
glutamate-containing  ingredients  in 
foods  is  that  they  are  safe  for  the  general 
population,  the  use  of  these  ingredients 
has  been  very  controversial.  FDA  has 
received  many  anecdotal  reports  of 
adverse  reactions  following  ingestion  of 
glutamate-containing  foods.  Between 
1980  and  1995,  the  Adverse  Reaction 
Monitoring  System  in  FDA's  Center  for 
Food  Safety  and  Applied  Nutrition 
received  661  reports  of  complaints 
about  adverse  reactions  to  MSG  (Ref. 
16).  Headache  was  the  most  frequently 
reported  symptom.  However,  other 
symptoms,  such  as  a  "burning 
sensation"  on  the  back  of  the  neck, 
forearms,  and  chest,  facial  pressius  or 
tightness,  neck  and  chest  pain, 
palpitations,  numbness,  nausea,  and 
vomiting,  were  also  reported.  These 
symptoms  were  transient,  typically 
beginning  within  25  minutes  after 
consumption  of  MSG  or  of  a  glutamate- 
containing  food  and  subsiding  within 
about  2  hoius.  Initially  many  of  these 
symptoms  became  known  popularly  as 
"Chinese  Restaurant  Syndrome."  As 
discussed  in  section  I.C.  of  this 
doaunent,  FASEB  refers  to  these 
symptoms  collectively  as  the  "MSG 
symptom  complex" 

C.  The  FASEB  Report 

Because  of  the  agency's  concern 
regarding  the  continued  reports  of 
adverse  reactions  to  MSG  and  other 
glutamate-containing  ingredients  and 
becausp  of  the  expanding  base  of 
sderti      knowledge  on  the  role  of 
glu         ce  -n  brain  function,  FDA 
dec  ded  that  an  up-to-date  review  of  the 
safety  of  MSG  and  other  glutamate- 
containing  ingredients  was  warranted. 
Thus,  as  part  of  its  ongoing  evaluation 
of  GRAS  ingredients  and  in  response  to 
the  concerns  raised  by  consumers.  FDA 
contracted  with  FASEB  in  1992  to  do  an 
up-to-date  scientific  safety  review  of  the 
effects  of  the  use  of  MSG  and 
hydrolyzed  protein  products  as  food 
ingredients.  The  agency  announced  the 
study  in  the  Federal  Register  of 
December  4, 1992  (57  FR  57467).  As 
discussed  in  that  dociunent,  the 
objectives  of  the  review  were  to:  (1) 
Determine  whether  MSG  and 


hydrolyzed  protein  products,  as  used  in 
the  American  food  supply,  contribute  to 
the  presentation  of  a  complex  of 
symptoms  (initially  described  as  the 
Qiinese  Restaurant  Sjrndrome)  after  oral 
ingestion  of  levels  up  to  or  beyond  5  g 
per  eating  occasion  (i.e.,  a  meal  or 
snack),  and/or  the  elidtation  of  other 
reactions,  including  more  serious 
adverse  reactions  that  have  been 
reported  to  occiu'  following  ingestion  of 
25  to  100  milligrams  per  eating 
occasion;  (2)  to  determine  whether  MSG 
and  hydrolyzed  protein  products,  as 
used  in  the  American  food  supply,  have 
the  potential  to  contribute  to  brain 
lesions  in  neonatal  or  adult  nonhiiman 
primates  and  whether  there  is  any  risk 
to  humans  ingesting  dietary  MSG;  (3)  to  . 
assess  whether  hormones  are  released 
from  the  pituitary  of  nonhiunan 

Srimates  following  ingestion  of  MSG  or 
ydrolyzed  protein  products  and 
whether  any  comparable  risk  to  humans 
ingesting  food  containing  these 
suhstances  exists;  and  (4)  to  define  the 
metabohc  basis  that  might  imderlie  any 
adverse  reactions  to  MSG  and 
hydrolyaad  protein  products. 

FASriB  convened  an  ad  hoc  expert 
panel  to  perform  a  comprehensive 
review  of  the  scientific  literature  and 
adverse  report  submissions  to  both  FDA 
and  LSRO.  The  expert  panel  also 
considered  oral  and  written  testimony 
received  at  a  2-day  open  meeting  held 
in  1993.  The  expert  panel  used  a  weight 
of  evidence  approach  in  reaching  its 
conclusions  about  the  evidence  of 
adverse  effects  of  MSG.  In  other  words, 
the  expert  panel  analyzed  the  data  by 
considering  the  totality  of  the  scientific 
evidence  in  a  given  area  rather  than 
weighing  one  interpretation  against 
another. 

The  expert  panel  reported  its  findings 
to  FASEB,  which  reviewed  the  expert 
panel's  work  and  prepared  a  report 
entitled  "Analysis  of  Adverse  Reactions 
to  Monosodium  Glutamate  (MSG)"  (Ref. 
17).  The  FASEB  report  was  submitted  to 
FDA  on  July  31. 1995.  While  FASEB 
found  no  sci«atifically  verifiable 
evidence  of  adverse  effects  in  most 
individuals  exposed  to  high  levels  of 
MSG,  it  concluded  that  there  is 
sufficient  dociunentation  to  define  an 
acute,  temporary,  and  self-limiting 
"MSG  symptom  complex"  in  a 
subgroup  of  the  population.  The 
symptoms  characteristic  of  the  complex 
include:  (1)  A  biuiung  sensation  of  the 
back  of  the  neck,  forearms,  and  chest; 
(2)  facial  pressure  or  tightness;  (3)  chest 
pain;  (4)  headache;  (5)  nausea;  (6)  upper 
body  tingling  and  weakness;  (7) 
palpitation;  (8)  numbness  in  the  back  of 
neck,  arms  and  back;  (9)  bronchospasm, 
i.e.,  constriction  of  the  bronchial  tubes 
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resulting  in  difficulty  in  breathing 
(observed  in  asthmatics  only);  and  (10) 
drowsiness.  These  symptoms  were 
judged  to  be  related  to  ihe  amount  of 
MSG  consumed  and  whether  the  MSG 
was  consumed  with  or  without  food. 
FASEB  identified  this  group  of 
symptoms  as  the  "MSG  symptom 
complex,"  stating  that  the  previously 
used  term,  "Chinese  restaurant 
syndrome,"  was  pejorative  and  did  not 
reflect  the  extent  or  natiue  of  the 
symptoms  that  have  been  associated 
with  the  myriad  of  exposure  scenarios. 
FASEB  concluded  that  "Based  on 
scientifically  verifiable  evidence,  there 
is  a  subgroup  of  presumably  healthy 
individuals  within  the  general 
population  that  responds,  generally 
within  one  hour  of  exposure,  with 
manifestations  of  the  MSG  Symptom 
Complex  to  an  oral  bolus  [dose]  of  MSG 
2  3  g  in  the  absence  of  food." 

FASEB  also  identified  a  subgroup  of 
asthmatics  reported  to  respond  to  oral 
doses  of  MSG  with  bronchospasm.  The 
study  conducted  by  Allen,  Delohery, 
and  Baker  (Ref.  18)  described  severe 
bronchospasm  in  individuals  with 
unstable  asthmatic  conditions  in    . 
conjunction  with  symptoms  of  the  MSG 
s)rmptom  complex  following  an  oral 
dose  of  MSG.  In  addition,  the  study 
reported  that  some  asthmatic  subject 
experienced  a  6  to  12  hoiu-  delayed 
bronchospasm  without  other  MSG- 
related  symptoms.  While  FASEB 
recognized  and  described  limitations  in 
the  study  desigR  used  by  Allen,  et  al., 
it  concluded  that  the  study  was  a 
reasonably  well-designed  scientific  oral 
dose  study  in  asthmatic  subjects,  and 
that  the  study  provided  evidence  to 
support  the  existence  of  a  subgroup  of 
asUunatic  responders  to  MSG. 

With  regard  to  hydrolyzed  proteins, 
FASEB  identified  no  scientific  reports  of 
glutamate-related  adverse  effects  of 
ingesting  protein  hydrolysates,  whether 
microbiaJ,  vegetable,  or  animal  in  origin. 
Protein  hydrolysates  are  used  at  very 
low  levels,  typically  constituting  only  a 
small  percentage  (less  than  1  percent)  of 
a  finished  food. 

Because  of  glutamate's  role  as  a 
stimulatory  neurotransmitter  in  the 
brain,  the  scientific  community  has 
speculated  about  the  potential  influence 
of  dietary  glutamate  on  brain  glutamate 
metabolism  and  the  potential  role  of 
dietary  glutamate  in  provoking  or 
exacerbating  long-term  illnesses.  At 
FDA's  request,  FASEB  reviewed  the 
scientific  Uterattu^  on  these  issues. 
Although  FASEB  acknowledged  the 
neiuotoxic  potential  of  glutamate 
produced  in  the  body  (as  opposed  to 
glutamate  consiuned  in  food),  it  found 
no  studies  or  corroborating  evidence 


linking  adverse  effects  associated  with 
consiuning  free  glutamate  in  food  to 
changes  in  brain  function  or  to  levels  of 
glutamate  in  the  bloodstream. 
Consequently,  FASEB  concluded  that 
no  evidence  exists  to  support  a  role  for 
dietary  MSG  or  other  forms  of  free 
glutamate  consumed  in  food  in  causing 
or  exacerbating  serious,  long-term 
medical  problems  resulting  from 
degenerative  nerve  cell  damage,  such  as 
Alzheimer's  disease,  Huntington's 
chorea,  or  amyotrophic  lateral  sclerosis, 
or  to  any  other  long-term  or  chronic 
illness.  However,  FASEB  recommended 
that  futiu^  efforts  to  explain  reported 
adverse  effects  fit>m  ingested  MSG  be 
designed  to  test  potential  relationships 
between  dietary  glutamate  and  the 
physiological  functions  of  the  central 
nervous  system. 

FASEB  also  reviewed  the  chemical 
characteristics  of  various  forms  of  free 
glutamate  to  determine  if  there  was 
some  structural  or  chemical  difference 
in  fi'ee  glutamate  occurring  in  the  form 
of  MSG  or  hydrolyzed  protein  products, 
as  compared  to  free  glutamate  that 
naturally  occurs  in  foods.  FDA  asked 
FASEB  to  include  this  issue  in  its 
review  because  of  the  contention  by 
some  consumiBrs  that  manufactured 
forms  of  glutamate,  such  as  MSG  and 
hydrolyzed  protein  products,  are  in 
some  way  different  from  naturally 
occurring  glutamates,  and  that  the 
manufactured  forms  of  glutamate  are  the 
only  forms  that  trigger  adverse 
reactions. 

Free  glutamate  can  exist  in  two 
possible  stereoisomeric  forms:  D- 
glutamate  and  L-glutamate.  L-glutamate 
is  the  predominant  natural  form  and  the 
only  form  with  flavor-enhancing 
activity.  FASEB  concluded  that  MSG 
symptom  complex  reactions  are  related 
to  L-glutamate  exposure  and  that  the 
chemical  nature  of  L-glutamate  is  the 
same  regardless  ofthe  source;  i.e., 
whether  manufactiu«d  or  naturally 
occtming  in  the  food.  Thus,  FASEB 
found  no  evidence  to  support  the 
contention  that  adverse  reactions  occiu 
with  manufactured  but  not  naturally 
occurring  glutamate. 

FASEB  further  concluded  that  with 
regard  to  determining  glutamate  levels 
and  assessing  risk  from  consiunption  of 
specific  foods,  a  clear  distinction  must 
be  made  between  free  glutamate  and 
glutamate  as  a  component  of  protein 
(i.e..  boimd  glutamate).  Free  glutamate 
is  readily  available  for  use  in  the  body, 
whereas  boimd  glutamate  becomes 
available  to  body  tissues  more  slowly,  as 
the  intestines  chemically  break  down 
foodstuffs.  FASEB  also  noted  that  the 
presence  of  food,  as  when  MSG  is 
consumed  as  part  of  a  meal,  attenuates 


the  rise  in  blood  glutamate  levels  and 
perhaps  the  effect,  at  least  with  regard 
to  the  potential  for  any  direct  central 
nervous  system  effect.  However,  FASEB 
was  unable  to  identify  any  studies  that 
have  effectively  compared  blood    . 
glutamate  levels  between  respondera 
(i.e..  persons  who  experience  adverse 
reactions  following  exposiue  to  MSG) 
and  noruesponders,  or  any  studies  in 
which  responders  have  been  given  a 
dose  of  MSG  with  a  meal  or  20  to  30 
minutes  before  a  meal. 

FDA  has  reviewed  the  findings  and 
conclusions  contained  In  the  FASEB 
report  (Ref.  19).  Based  on  FASEB's 
findings,  FDA  has  tentatively  concluded 
that  requirements  for  label  information 
about  glutamate  content  may  be 
warranted  under  certain  conditions. 

n.  The  Agency's  Response 

FASEB's  conclusion  that  oral 
ingestion  of  3  or  more  grams  of  MSG 
without  food  can  cause  adverse 
reactions  in  certain  otherwise  healthy 
individuals  has  prompted  the  agency  to 
consider  what  action  is  necessary  to 
protect  these  consumers  from 
inadvertently  ingesting  levels  of  free 
glutamate  that  could  trigger  an  adverse 
reaction.  The  agency  believes  that  it 
may  be  appropriate  to  estabUsh  labeling 
requirements  to  alert  fi^e-glutamate- 
intolerant  (hereinafter  referred  to  as 
"glutamate-intolerant")  consumere  to 
thepresence  of  free  glutamate  in  a  food. 

The  agency  has  carefully  evaluated 
FASEB's  findings  and  has  reached 
several  tentative  conclusions  regarding 
the  basis  on  which  any  labehng  poUcy 
to  alert  glutamate-intolerant  consumers 
should  be  estabUshed. 

A.  Total  Free  Glutamate 

Based  on  FASEB's  findings  that  it  is 
the  free  glutamate  component  of  MSG 
that  appears  to  be  Unked  to  the 
occurrence  of  the  MSG  symptom 
complex,  that  free  glutamate  is  the  same 
chemically  in  both  its  natiual  and 
manufactured  forms,  and  that  free 
glutamate  has  the  same  function 
regardless  of  soiut»,  i.e.,  free  glutamate 
in  MSG  functions  the  same  as  free 
glutamate  in  hydrolyzed  proteins  or 
tomato  products,  the  agency  tentatively 
finds  that  any  labeling  p>obcy  it 
estabUshes  should  be  based  on  the  total 
amoimt  of  free  glutamate  in  a  serving  of 
food,  rather  than  on  the  number  or  kind 
of  glutamate-containing  ingredients  in 
the  food. 

FDA  has  received  correspondence 
suggesting  that  adverse  reactions  resiilt 
only  from  exposure  to  manufactured 
free  glutamate  in  food  (Ref.  3).  Based  on 
FASEB's  findings,  the  agency  rejects 
this  view.  As  previously  discussed, 
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FASEB  repoited  that  all  free  glutamate 
foimd  in  foo<l  is  the  same  regardless  of 
the  souioe.  Blither,  in  examining  the 
scientific  reports  relating  to 
physiological  mechanisms  of  action, 
FASEB  foimd  no  evidence  indicating 
that  manufactured  free  glutamate 
functions  differently  in  the  body  than 
free  glutamate  naturally  occurring  in 
foods.  The  agency  agrees  with  FASEB 
that  all  fbrml  of  free  glutamate  are 
chemically  and  functionally  the  same. 
Moreover,  the  agency  notes  that  the 
available  analytical  methodology 
meas\ires  the  total  amount  of  free 
glutamate  in  a  finished  food  and  does 
not  distinguish  among  free  glutamate 
occiirring  in  the  form  of  MSG,  as  a 
constituent  of  ingredients  such  as 
hydrolyzed  proteins,  or  as  a  natural 
constituent  of  food  such  as  cheese, 
mushrooms,  or  meat.  Accordingly,  the 
agency  tentatively  finds  that  any 
l^wling  requirement  for  glutamate- 
containing  foods  should  apply  to  foods 
that  contain  free  glutamate  from  any 
source.         | 

B.FoodMaWx 

Although  FASEB  noted  that  the 
presence  of  fixxi  may  attenuate  the  rise 
of  blood  glut&mate  levels,  the  FASEB 
report  cited  ao  scientific  evidence 
establishing  «  relationship  between  the 
occurrence  aJT  MSG  symptom  complex 
reactions  and  metabolic  responses  to 
ingestion  of  MSG,  such  as  changes  in 
blood  glutaniate  levels.  The  agency 
requests  data  describing  the  effect  of  the 
food  matrix  (^.e.,  the  food  In  which  free 
glutamate  is  present  or  with  which  it  is 
eaten)  on  thd  occurrence  of  the  MSG 
symptom  complex.  If  the  food  matrix 
does  have  an  effect,  does  the  effect  vary 
depending  on  the  type  of  food? 

m  the  aosence  of  sound  scientific  data 
demonstrating  that  the  food  matrix 
reduces  the  risk  or  severity  of  adverse 
effects  following  ingestion  of  free 
glutamate,  the  agency's  likely  approach 
would  be  to  assume  that  the  food  matrix 
has  no  predi^ble  mitigating  effect  on 
the  occurrence  of  the  MSG  symptom 
complex  an(l  to  develop  a  labeling 
poUcy  based  on  the  level  of  free 
glutamate  reported  to  cause  reactions 
when  consumed  without  food.  Because 
the  agency  does  not  yet  have  such  data, 
this  assimiption  is  adopted  for  purposes 
of  the  prelimiinary  discussion  in  this 
document,    j 

C.  Materialily 

Section  406(a)  of  the  act  (21  U.S.C. 
343(a))  stated  that  a  food  is  misbranded 
if  its  labeling  is  false  or  misleading  in 
any  particular.  Under  section  201  (n)  of 
the  act.  labeling  is  misleading  if  it  "fails 
to  reveal  factfc  material  *  *  *  %vith 


respect  to  consequences  which  may 
result  from  the  use  of  the  article  to 
which  the  labeling  or  advertising  relates 
under  the  conditions  of  use  prescribed 
in  the  labeling  *  *  •  or  imder  such 
conditions  of  use  as  are  customary  or 
usual."  Thus,  a  food  label  is  misleading 
if  it  does  not  disclose  consequences  that 
may  result  from  consiunption  of  the 
food. 

The  agency  believes  that  information 
on  the  presence  of  free  glutamate  in  a 
food  becomes  a  material  fiact  for  the 
glutamate-intolerant  consimier  in  the 
decision  to  purchase  a  food  (and  in  the 
subsequent  use  of  the  food)  when  bee 
glutamate  is  present  at  a  level  such  that 
a  glutamate-intolerant  person  who 
consimies  the  food  alone  or  as  part  of  a 
meal  that  includes  other  glutamate- 
containing  foods  may  suffer  an  adverse 
reaction.  The  presence  of  free  glutamate 
below  this  level  is  not  material  because 
it  would  not  cause  a  reaction  or 
contribute  significantly  toward  a  total 
intake  of  fi^e  glutamate  that  might  cause 
a  reaction.  Moreover,  special  glutamate 
labeling  on  products  that  contain  levels 
of  free  glutamate  below  the  material 
level  coiild  cause  the  label  statement  to 
lose  its  significance  for  glutamate- 
intolerant  consumers,  especially  if  such 
labeling  appeared  on  products 
previously  consumed  by  such 
consimiers  without  sul^equent 
occurrence  of  any  adverse  reaction. 

The  level  shown  to  elicit  adverse 
reactions  in  glutamate-intolerant 
individuals  is  3  g  of  MSG,  according  to 
the  FASEB  report.  Based  on  this  data, 
the  agency  tentatively  finds  that  the 
presence  of  bee  glutamate  in  a  serving 
of  the  food  in  an  amount  such  that 
consumption  of  the  food  as  part  of  a 
meal  may  expose  the  consumer  to  the 
equivalent  of  3  g  of  MSG  is  a  material 
fact  imder  section  201  (n)  of  the  act. 
Using  a  conversion i^ctor  of  0.787  to 
correct  for  the  inactive  portion  of  the 
MSG  molecule  (MSG  consists  of  free 
glutamate  plus  sodium  and  water),  3  g 
of  MSG  converts  to  approximately  2.4  g 
of  free  glutamate.  Accordingly,  an 
effective  labeling  policy  should  assist 
glutamate-intolerant  consumers  in 
restricting  their  consumption  of  free 
glutamate  during  a  meal  or  snack  to 
levels  below  2.4  g. 

As  discussed  in  section  I.  of  this 
document,  FASEB  identified  a  subgroup 
of  asthmatics  reported  to  respond  to  oral 
doses  of  MSG  at  leveb  of  0.5  to  2.5  g. 
The  agency  believes  that  the  limitations 
of  the  Allen  study  cited  by  FASEB  in 
reaching  this  conclusion  are 
considerable,  however  (Ref.  19).  For 
example,  the  study  design  included:  (1) 
A  5-day  pretest  diet  excluding 
chemicals  known  to  provoke  asthma 


(not  otherwise  defined),  but  lacked  data 
Mrith  regard  to  patient  compliance  with 
the  pretest  diet;  (2)  ingestion  of 
unidentified  substances  other  than 
MSG;  (3)  limited  placebo-control 
testing;  and,  most  importantly,  (4)  the 
withdrawal  of  asthma  medication  that 
could  have  prevented  or  delayed  an 
asthmatic  response.  Because  of  the 
questions  raised  by  the  study  design  and 
the  limited  data  in  this  area,  FDA's 
current  view  is  that  a  cause-and-effect 
relationship  has  not  been  established 
between  exposure  to  MSG  at  levels  of 
0.5  to  2.5  g  and  adverse  reactions  in  this 
subgroup  of  asthmatics.  The  agency 
requests  comments  on  this  aspect  of  the 
FASEB  report,  as  well  as  any  new  data 
demonstrating  a  relationship  between 
exposure  to  free  glutamate  at  levels 
below  2.4  g  (3  g  of  MSG)  and  adverse 
reactions  in  asthmatics.  If  such  data  are 
received,  FDA  will  be  better  able  to 
evaluate  the  need  for  a  labeling  policy 
to  enable  glutamate-intolerant 
asthmatics  to  protect  themselves  bom 
adverse  reactions. 

FDA's  preliminary  view  is  that  a 
policy  requiring  glutamate  labeling 
should  be  based  on  the  amoimt  of  free 
glutamate  in  a  serving  of  a  food.  Foods 
are  labeled  individually  to  reflect  the 
nutrient  content  and  other 
characteristics  of  the  particular  food. 
Because  a  food's  contribution  to  the  diet 
is  based  on  an  individual  serving  of  the 
food,  current  regulations  require  foods 
to  be  labeled  with  nutrMpn  information 
on  a  per-serving  basis.  Smce  the 
regulations  implementing  the  Nutrition 
Lweling  and  Education  Act  (Pub.  L. 
101-445)  became  effective  in  1994, 
consimiers  have  become  adept  at  using 
label  information  to  monitor  their  intake 
of  certain  nutrients  (Ref.  20).  A 
glutamate  labeling  policy  based  on  the 
amount  of  free  glutamate  in  a  serving  of 
a  food  would  be  consistent  with  current 
labeling  regulations,  and  FDA 
tentatively  finds  that  such  a  policy 
would  be  useful  to  consumers  who  wish 
to  avoid  intake  of  free  glutamate  at 
levels  that  may  cause  an  adverse 
reaction. 

D.  Labeling  Threshold  Approach 

Applying  these  principles,  the 
question  then  becomes  how  to  calculate 
an  appropriate  labeling  threshold,  i.e.. 
the  level  of  free  glutamate  in  a  serving 
of  an  individual  food  that  should  trigger 
a  labeling  requirement  because 
consumption  of  the  food  as  part  of  a 
meal  that  may  include  other  glutamate- 
contalning  foods  could  result  in  overall 
intake  of  free  glutamate  at  levels  that 
have  been  demonstrated  to  cause  an 
adverse  reaction.  That  is,  what  is  the 
appropriate  mechanism  to  relate  a  total 
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intake  of  2.4  g  of  free  glutamate  (from 
all  servings  of  foods  consumed  at  the 
meal)  to  the  contribution  of  an 
individual  food? 

One  possible  approach  is  to  assiune 
that  the  average  daily  consiunption  of  a 
U.S.  consumer  is  20  servings  per  day, 
spread  over  approximately  3  meals  and 
a  snack.  A  snack  is  considered  roughly 
two  servings  and  a  meal  five  to  six 
servings.  (The  agency  used  a  similar 
approach  in  determining  disclosiue 
levels  for  nutrient  content  claims  and 
disqualifying  levels  for  health  claims. 
(56  FR  60426.  56  FR  60543-60544,  58 
FR  2492,  and  59  FR  24239)).  Assiuning 
that  a  meal  consists  of  approximately 
six  servings,  the  glutamate-intolerant 
consumer  would  be  at  risk  if  the  total 
amoimt  of  free  glutamate  from  all  six 
servings  in  the  meal  were  equal  to  or 
greater  than  2.4  g.  Spreading  this 
amount  equally  over  each  of  the  six 
servings  would  suggest  that  each  serving 
of  food  should  contain  no  more  than  0.4 
g  of  free  glutamate.  Thus,  one  approach 
could  be  to  require  any  food  containing 
0.4  g  or  more  fcee  glutamate  per  serving 
to  bear  a  label  statement  about  its  free 
glutamate  content.  Such  labeling  would 
alert  the  glutamate-intolerant  consumer 
to  foods  that  contribute  significant, 
levels  of  free  glutamate  to  a  meal.  With 
such  information,  the  consumer  could 
avoid  foods  with  significant  levels  of 
free  glutamate  or,  as  an  alternative, 
include  limited  quantities  of  a  labeled 
food  in  the  meal  while  being  careful  not 
to  eat  other  glutamate-containing  foods. 
Using  0.4  g  as  a  labeling  threshold 
would  require  foods  like  tomato  juice 
and  some  soup  mixes  and  canned  soups 
to  bear  glutamate  labeling  (Ref.  21). 

Although  a  labeling  threshold  or 
"trigger"  of  0.4  g  per  serving  based  on 
average  consumption  estimates  would 
adequately  protect  most  glutamate- 
intolerant  consumers,  it  might  not  be 
sufficient  to  protect  those  whose  food 
intake  is  in  the  high  range,  that  is,  at  or 
above  the  90th  percentile.  According  to 
food  consimiption  and  food  frequency 
surveys  (ReCs.  22  and  23)  conducted  in 
the  United  States,  intake  at  the  90th 
percentile  for  most  commonly 
consvuned  foods  is  roughly  2  times  the 
mean  intake  for  that  food  (Ref.  24). 
Thus,  a  high-intake  consumer  could  be 
exposed  to  levels  close  to  0.8  g  from  a 
single  food  if  a  regular-size  serving  of 
the  food  contained  just  under  0.4  g  of 
free  glutamate.  In  such  a  case,  the  food 
would  not  be  required  to  bear  a 
glutamate  content  statement,  yet  the 
amoimt  eaten  by  high-intake  consimiers 
would  contain  a  significant  level  of  free 
glutamate.  Taking  into  consideration  the 
number  of  products  that  may  contain 
free  glutamate  and  the  acute  nature  of 


the  effiects  of  free  glutamate  exposure  for 
certain  individuals,  the  agency  is 
concerned  that  a  label  trigger  of  0.4  g 
would  not  sufficiently  protect  high- 
intake  consumers.  The  agency  believes, 
therefore,  that  it  is  prudent  to  build  in 
a  safety  factor  to  ensure  that  high-intake 
consiuners  are  adequately  informed  of 
any  potential  risk. 

Allowing  for  intakes  up  to  twice  the 
mean  intake,  to  provide  an  additional 
margin  of  safety,  would  result  in  a 
labeling  threshold  of  0.2  g  free 
glutamate  (0.4  divided  by  2)  per  serving 
of  food.  If  the  agency  were  to  take  this 
approach  and  require  a  glutamate  label 
statement  for  foods  that  contain  0.2  or 
more  grams  free  glutamate  per  serving, 
additional  foods  such  as  blue  cheese, 
spaghetti  sauce,  and  some  brands  of  soy 
sauce  and  tomato  paste  would  be 
required  to  bear  a  label  statement  about 
free  glutamate  content  (Ref.  21). 

FDA  notes  that  the  use  of  labeling 
thresholds  is  not  new.  Existing 
regulations  estabUsh  labeling  thresholds 
for  certain  ingredients  that  have  been 
identified  as  causing  adverse  reactions 
either  in  sensitive  individuals  or  in  the 
general  population.  These  regulations 
require  special  labeling  for  foods  that 
exceed  the  labeling  threshold.  For 
example,  the  statement  "Excess 
consiunption  may  have  a  laxative 
effect"  is  required  on  foods  that  contain 
sorbitol  when  "reasonably  foreseeable" 
consumption  of  the  food  could  result  in 
a  daily  sorbitol  intake  of  50  g  or  more 
(21  CFR  184.1835).  To  cite  another 
example,  the  label  statement  "Sensitive 
individuals  may  experience  a  laxative 
effect  from  excessive  consiunption  of 
this  product"  is  required  when  a  single 
serving  of  a  food  contains  more  than  15 
grams  of  polydextrose  (21  CFR  172.841). 
To  the  best  of  the  agency's  knowledge, 
the  use  of  a  labeling  threshold  has 
worked  well  in  protecting  consumers 
from  adverse  reactions  caused  by 
excessive  consumption  of  sorbitol  and 
polydextrose. 

E.  Request  for  Comments 

FDA  is  sohdting  comments  on  all 
aspects  of  this  advance  notice  of 
proposed  rulemaking  (ANPRM),  and 
specifically  requests  comments  on  the 
following: 

1.  The  agency  invites  comments  on 
whether  additional  labeling 
requirements  should  be  estabUshed  to 
protect  glutamate-intolerant  consumers 
from  adverse  reactions.  The  agency  also 
soUcits  comments  on  the  effectiveness 
of  the  regulatory  approach  described 
previously,  as  well  as  suggestions  for 
other  approaches  that  would  adequately 
inform  and  assist  glutamate-intolerant 
consumers  to  avoid  exposure  to  levels  of 


free  glutamate  that  might  cause  a 
reaction.  Suggestions  for  other 
approaches  should  include  data  or  other 
information  to  substantiate  the 
effectiveness  of  the  approach.  In 
particular,  the  agency  soUdts  comments 
on  whether  the  labeling  threshold 
should  be  set  higher  or  lower  than  0.2 
g  free  glutamate  per  serving,  and  on  the 
costs  and  benefits  of  labeling  poUcies 
using  different  possible  labeling 
thresholds.  The  agency  notes  that 
regulations  based  on  this  ANPRM  may 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  the  agency  particularly 
requests  information  on  the  costs  to 
small  businesses  of  alternative  MSG 
labeling  poUcies  and  on  poUcy  options 
that  would  reduce  the  burden  on  small 
businesses  while  meeting  the  objectives 
of  MSG  labeling.  Recognizing  that  foods 
would  have  to  be  chemically  analyzed 
to  determine  the  bee  glutamate  content 
and  that  labels  would  have  to  be 
changed  for  some  foods,  the  agency 
sohdts  data  and  comments  on  the 
economic  impact  associated  with 
various  labeling  poUdes. 

2.  The  agency  solidts  data  on  the 
levels  of  glutamate  in  foods  to  assir!  it 
in  determining  how  many  and  wiia: 
kinds  of  foods  would  be  affeded  by 
various  regulatory  approaches. 

3.  The  agency  also  solicits  comments 
on  the  advantages  or  disadvantages  of  a 
simple  label  statement  that  the  food 
contains  free  glutamate,  as  compared  to* 
a  quantitative  statement  of  the  amount 
of  free  glutamate  in  a  serving  of  the  food 
either  in  absolute  terms  (i.e.,  g)  or  as  a  • 
percentage  of  the  intake  level  that  might 
lead  to  adverse  readions  in  some 
consumers.  As  a  preUminary  matter, 
FDA's  view  is  that  quantitative  labeling 
is  not  necessarily  any  more  useful  than 
a  general  label  statement  alerting  the 
glutamate-intolerant  consumer  to  the 
presence  of  free  glutamate  in  the  food 
when  the  level  is  significant.  The 
agency  notes  that  because  almost  all 
foods  contain  trace  levels  of  free 
glutamate,  quantitative  labeling  for  all 
foods  with  detectable  levels  of  free 
glutamate  might  cause  confusion  among 
glutamate-intolerant  consumers  about 
which  foods  could  be  consumed 
without  risking  a  reaction.  Consumers 
might  unnecessarily  limit  their  food 
choices  by  assuming  that  they  should 
not  eat  any  food  labeled  to  contain  any 
amount  of  free  glutamate,  however 
small.  FDA's  preliminary  view  is  that,  if 
quantitative  labeling  is  required,  a 
labeling  threshold  should  be  estabUshed 
to  prevent  this  problem.  The  agency 
solidts  comments  on  this  view  and  on 
whether  the  optimal  threshold  for 
quantitative  firee  glutamate  labeling 
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would  be  the  same  as  the  optimal 
threshold  for  a  label  statement  that  the 
food  contains  free  glutamate. 

4.  Finally,  tfae  agency  sohdts 
comments  on  the  following  questions 
regaiding  the  content,  wording,  and 
placement  of  labeling  for  glutamate- 
containing  fb^ds,  and  on  any  other 
aspects  of  sudi  labeling: 

(a)  What  information  should  be 
included  in  labeling  for  glutamate- 
containing  fo^ds?  How  should  any 
required  label  statement  be  worded? 
Should  the  scientifically  acciuate  term 
"free  glutamate"  be  used  in  such 
labeling,  or  should  the  term  "MSG"  be 
used  for  all  forms  of  free  glutamate 
because  consumers  are  more  famihar 
with  it? 

(b)  Should  I  label  statement  such  as 
"contains  free  glutamate"  be  included 
in  the  ingredient  list  because  consumers 
traditionally  «se  the  ingredient  list  to 
determine  if  the  food  contains 
ingredients  they  wish  to  avoid? 
Alternatively,  should  such  a  label 
statement  be  placed  adjacent  to  the 
ingredient  h^  or  elsewhere  on  the 
information  panel,  or  should  the  label 
statement  be  placed  on  the  principal 
display  panel?  Suggestions  for 
placement  of  the  label  statement  should 
include  the  cemment's  rationale  for 
choosing  one  location  over  another. 

(c)  Is  a  separate  label  statement  about 
free  glutamatf  content  necessary  when 
MSG  is  an  ingredient  in  the  food  and  is 
therefore  declared  in  the  ingredient  hst? 
Current  information  in  the  agency's 
possession  sqggests  that  glutamate- 
intolerant  consumers  already  identify 
and  avoid  foods  that  declare  MSG  as  an 
ingredient,  although  they  often  fail  to 
recognize  the  presence  of  free  glutamate 
when  it  occuts  in  forms  other  than  MSG 
(Ref.  3).  Thus^  the  agency  soUcits 
comments  on  the  need  for  a  statement 
about  free  glutamate  content  in  foods 
that  contain  MSG  as  a  declared 
ingredient.     . 

m.  The  "No  ^fSG"  Labeling  Policy 

A.  Current  Ldhel  Claims 

The  controversy  over  the  use  and 
safety  of  MSC»  in  foods  has  prompted 
some  food  manufactiuers  to  make  label 
claims  such  ais  "No  MSG"  or  "No  added 
MSG"  when  MSG  is  not  used  as  an 
ingredient  in  the  food.  Several 
manufactureiB  have  opted  to 
reformulate  their  products  to  remove 
MSG  as  an  ingredient,  or  to  substitute 
for  MSG  other  ingredients  that  have 
similar  flavor-enhancing  properties. 
Many  of  these  reformulated  foods  bear 
label  claims  dbout  the  absence  of  MSG. 
In  some  cases  manufactiuers  replace 
MSG  with  ingredients  like  hydrolyzed 


proteins,  autolyzed  yeast  extracts,  or 
other  flavor-enhancing  ingredients  that 
contain  substantial  amounts  of  tne 
glutamate. 

Based  on  correspondence  submitted 
to  the  agency  and  arguments  raised  in 
a  citizen  petition  submitted  on  behalf  of 
Jack  L.  Samuels,  Adrienne  Samuels, 
John  Olney.  et  al.,  (Docket  No.  94P- 
0444),  FDA  recognizes  that  many 
constuners,  especially  those  who  report 
having  adverse  reactions  to  MSG,  refier 
to  all  forms  of  manufactured  glutamate 
as  MSG.  As  previously  discussed,  the 
scientific  evidence  does  not  support  the 
assertion  that  manufactiued  free 
glutamate  functions  differently  in  the 
body  than  naturally  occurring  free 
glutamate.  Moreover,  even  though  FDA 
has  attempted  to  clarify  the  distinction 
between  the  ingredient  monosodium 
glutamate  (MSG)  and  other  ingredients 
that  contain  free  glutamate  in 
correspondence  and  other  FDA 
doounents,  such  as  FDA's 
Backgrounder  on  MSG  (Ref.  25), 
consumers  either  do  not  fully 
understand  or  do  not  acknowledge  this 
distinction.  Consequently,  consumers 
continue  to  use  the  term  "MSG"  to 
mean  all  forms  of  bee  glutamate  that  are 
added  to  food.  For  example,  FDA  has 
received  numerous  written  and  oral 
complaints  (Ref.  3)  charging 
manufacturers  with  hiding  the  presence 
of  "MSG"  by  declaring  the  substance 
imder  other  names  such  as  "flavorings," 
"hydrolyzed  protein,"  "autolyzed  yeast 
extract,"  and  similar  terms. 

FDA  tentatively  finds  that  consumers 
are  likely  to  perceive  a  "No  MSG"  or 
"No  added  MSG"  claim  on  a  label  as 
indicating  the  absence  of  all  forms  of 
free  glutamate  in  the  food.  Such  claims 
encourage  consiuners  wishing  to  avoid 
fr-ee  glutamate  to  purchase  a  food  by 
representing  the  food  as  free  of  MSG. 
Moreover,  manufacturers  of  hydrolyzed 
proteins  and  other  glutamate-containing 
ingredients  often  promote  them  to 
manufacturers  of  finished  foods  as 
functional  substitutes  for  MSG  that 
permit  a  "clean"  ingredient  statement 
and  a  "No  MSG"  claim  on  the  label  of 
the  finished  food.  In  this  context, 
"clean"  means  an  ingredient  list  that 
does  not  include  "monosodium 
glutamate."  Thus,  while  technically 
such  foods  bearing  a  claim  about  the 
absence  of  MSG  do  not  contain  the 
ingredient  monosodium  glutamate,  they 
frequently  contain  levels  of  free 
glutamate  that  cause  claims  like  "No 
MSG"  and  "No  added  MSG"  to  be 
misleading.  Some  manufactiu^rs 
attempt  to  evade  the  ingredient 
declaration  requirement  for  MSG  by 
reformulating  their  products  with  MSG- 
containing  ingredients  (for  example. 


certain  spice  blends)  that  are  added  to 
the  product  in  lieu  of  MSG  itself.  They 
then  modify  the  ingredient  list  on  the 
product  label  to  delete  MSG  and  replace 
it  with  a  generic  term  such  as  "spices." 
(As  noted  in  section  I.  of  this  docmnent, 
this  practice  violates  existing  ingredient 
labeling  requirements;  when  MSG  is 
added  to  a  food  as  an  ingredient  of  a 
spice  blend.  MSG  must  still  be  declared 
in  the  ingredient  statement  by  its 
common  or  ustial  name,  monosodium 
glutamate.)  In  some  cases,  these 
manufacturers  also  add  a  "No  MSG" 
claim  to  the  label. 

A  related  problem  is  the  use  of  claims 
such  as  "No  MSG"  and  "No  added 
MSG"  on  foods  that  contain  substantial 
amounts  of  natiu'ally  occurring  free 
glutamate,  such  as  tomato  paste  and 
certain  cheeses.  Although  such  foods  do 
not  ccmtain  MSG  itselt  they  contain 
ingredients  with  concentrations  of  free 
glutamate  that  function  as  flavor 
enhancers  like  MSG.  Because  of  their 
bee  glutamate  content,  these  foods  are 
as  likely  to  cause  or  contribute  to  an 
MSG  symptom  complex  reaction  as  a 
food  that  contains  a  comparable  amount 
of  MSG.  A  claim  such  as  "No  MSG"  is 
misleading  because  it  implies  that  the 
food  may  be  consumed  by  glutamate- ' 
intolerant  constuners  without  risk  of  a 
reaction. 

A  food  that  bears  a  false  or  misleading 
claim  about  the  absence  of  MSG  is 
misbranded  under  section  403(a)  of  the 
act.  FDA  has  repeatedly  advised 
consumers  and  industry  that  it 
considers  such  claims  as  "No  MSG"  and 
"No  added  MSG"  to  be  misleading 
when  they  are  used  on  the  labels  of 
foods  made  with  ingredients  that 
contain  substantial  levels  of  bee 
glutamate  (Refe.  25.  26,  and  27).  FDA 
has  authority  to  take  action  against  such 
misbranded  foods  under  existing  law, 
but  because  of  the  proliferation  of  such 
claims  on  products  made  with 
ingredients  that  contain  substantial 
levels  of  free  glutamate,  the  agency 
beUeves  that  formal  criteria  would  be 
useful  to  define  more  precisely  the 
drciunstances  imder  which  labels 
bearing  claims  about  the  absence  of 
MSG  are  misleading.  While  such  criteria 
are  being  developed,  however,  FDA  will 
continue  to  take  regulatory  action  as 
appropriate  against  false  or  patently 
misleading  claims  about  the  absence  of 
MSG.  such  as  "No  MSG"  claims  on 
products  made  with  MSG-containing 
ingredients,  hydrolyzed  proteins,  or 
autolyzed  yeast  extracts. 

B.  Approaches  Under  Consideration 

The  agency  is  considering  a  variety  of 
approadhes  to  address  misleading 
ckdms  about  the  absence  of  MSG.  As  a 
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starting  point,  a  food  that  contains  MSG, 
or  ingredients  to  which  MSG  has  been 
added,  is  misbranded  if  it  bears  a  "No 
MSG"  or  similar  claim.  Such  claims  are 
false  and,  therefore,  their  regulatory 
status  needs  no  further  clarification.  The 
disciission  below  concerns  the 
development  of  criteria  to  prevent 
misbranding  because  of  misleading  "No 
MSG"  and  "No  added  MSG"  claims  on 
foods  that  contain  free  glutamate  but  to 
which  MSG  itself  has  not  been  added, 
directly  or  indirectly. 

1.  Cutoff  levels 

One  strategy  the  agency  is  considering 
involves  establishing  a  "cutoff  level"  for 
claims  about  the  absence  of  free 
glutamate.  If  the  finished  food  contains 
free  glutamate  above  the  cutoff  level,  a 
"No  MSG"  or  similar  label  statement 
would  be  prohibited.  There  are  several 
ways  in  which  such  a  level  could  be 
defined: 

a.  Quantitation  limit  for  free 
glutamate.  One  approach  would  be  to 
use  the  analytical  limit  of  quantitation 
(LOQ)  for  fiee  glutamate  as  the  cutoff 
level.  The  enzymatic  procediue  of 
Hattuia  and  Wallin  (Ref.  28),  a 
commonly  used,  collaboratively  studied 
analytical  method  for  determining  fiee 
glutamate  content,  has  an  estimated 
quantitation  limit  of  100  parts  per 
miUion  (ppm)  (Ref.  29).  Under  this 
approach,  any  food  with  a  level  of  free 
glutamate  above  the  LOQ,  i.e.,  a  level 
above  100  ppm  using  the  Hattuia  and 
Wallin  mediod,  would  be  disqualified 
from  bearing  a  "No  MSG"  claim. 
However,  because  glutamate  is 
ubiquitous  in  the  food  supply  and  low 
levels  of  free  glutamate  typically  occiir 
in  many  raw  or  minimally  processed 
foods,  using  the  LOQ  as  the  cutoff  level 
would  disqualify  almost  all  foods  from 
bearing  a  "No  MSG"  claim.  For 
example,  typical  levels  of  fiee  glutamate 
in  canned  peas  and  canned  com  are  320 
ppm  (.032  g)  and  470  ppm  (.047  g) 
respectively  (Ref.  30).  Although  these 
levels  are  lower  than  the  level  generally 
associated  with  flavor-enhancing 
function  (500  ppm)  and  lower  than  the 
amount  of  free  glutamate  found  in  most 
foods  containing  monosodium 
glutamate,  hydrolyzed  proteins,  or  yeast 
extracts,  they  are  above  the  LOQ  of  100 
ppm.  Consequently,  relying  on  a  "limit 
otquantitation"  criterion  would 
disqualify  foods  like  canned  peas  and 
canned  com  from  bearing  a  "No  MSG" 
claim. 

b.  Functioned  level.  According  to  the 
scientific  literatiue  (Ref.  31).  free 
glutamate  has  a  flavor-enhancing  effect 
at  levels  as  low  as  500  ppm.  Using  500 
ppm  as  the  cutoff  level  for  claims  about 
the  absence  of  MSG  would  allow  a  "No 


MSG"  label  statement  on  most  raw  or 
minimally  processed  foods  that 
naturally  contain  free  glutamate.  while 
prohibiting  such  claims  on  MSG 
substitutes  like  protein  hydrolysates  and 
autolyzed  yeast  extracts.  Under  this 
approach,  foods  such  as  canned  peas 
and  canned  com  would  be  permitted  to 
bear  a  "No  MSG"  claim.  However, 
tomato  sauce  and  fresh  tomatoes, 
because  of  their  relatively  high  natviral 
free  glutamate  content,  would  be 
prohibited  from  bearing  such  a  claim,  as 
would  parmesan  cheese. 

c.  Labeling  threshold.  As  discussed  in 
section  II.  of  this  document,  the  agency 
is  considering  whether  to  require  a  label 
statement  about  free  glutamate  content 
on  foods  that  contain  0.2  g  or  more  free 
glutamate  per  serving.  For  consistency, 
the  cutoff  for  claims  about  the  absence 
of  MSG  could  be  set  at  the  same  level. 
Under  this  approach,  a  "No  MSG"  claim 
would  be  permitted  on  foods  like 
canned  peas  and  canned  com.  However, 
bacon  flavored  toppings  made  from 
hydrolyzed  vegetable  protein  would 
also  qualify  to  bear  a  "No  MSG"  claim 
because  the  serving  size  for  toppings  is 
so  small.  Claims  about  the  absence  of 
MSG  would  be  prohibited  on  any  food 
required  to  bear  a  label  statement  about 
the  presence  of  free  glutamate. 

The  agency  solicits  comment  on 
whether  an  approach  based  on  a  cutoff 
level  of  fiee  glutamate  in  the  finished 
food  should  be  adopted  to  determine 
whether  a  food  may  bear  a  "No  MSG" 
or  "No  added  MSG"  claim.  Further,  the 
agency  soUdts  comment  on  whether 
such  a  cutoff  level  should  be:  (a)  The 
analytical  limit  of  quantitation  for  free 
glutamate;  (b)  the  level  at  which  free 
glutamate  functions  as  a  flavor 
enhancer;  (c)  the  level  of  free  glutamate 
that  would  trigger  a  label  statement 
about  the  food's  glutamate  content;  or 
(d)  some  other  level. 

2.  Ingredients 

The  second  approach  the  agency  is 
considering  would  prohibit  "No  MSG" 
and  similar  claims  on  foods  made  from 
ingredients  that  contain  substantial 
amounts  of  free  glutamate.  In  the 
agency's  opinion,  ingredients  like 
hydrolyzed  vegetable  proteins, 
autolyzed  yeast  extracts,  soy  sauce, 
parmesan  cheese,  and  tomato  paste 
contain  enough  free  glutamate  to  cause 
a  "No  MSG"  label  claim  to  be 
misleading.  To  adopt  this  approach,  the 
agency  would  have  to  define  what 
constitutes  a  "substantial"  amount  of 
free  glutamate  in  an  ingredient.  Should 
a  "substantial"  amoimt  of  free  glutamate 
be  defined  as  the  amount  reported  to 
have  flavor-enhancing  properties,  i.e.. 


500  ppm  (Ref.  31),  or  in  some  other 
way? 

Further,  is  an  approach  that  prohibits 
a  "No  MSG"  claim  if  an  ingredient  in  a 
food  contains  a  "substantial"  amoimt  of 
free  glutamate  equitable  in  all  cases,  or 
should  the  amount  of  an  ingredient 
added  to  a  food  also  be  considered  in 
determining  whether  a  claim  is 
misleading?  For  example,  could 
ingredients  like  tomato  paste  or  soy 
protein  isolate  be  added  to  a  food  in 
trace  amounts  without  rendering  a  "No 
MSG"  claim  misleading? 

3.  Combination  or  Other  Approaches 

The  agency  also  invites  comments  on 
possibilities  for  combining  any  of  the 
approaches  described  in  this  section  to 
develop  a  comprehensive  labeling 
pohcy  to  ensiue  that  "No  MSG"  claims 
are  truthful  and  not  misleading.  For 
example,  would  a  labeling  policy  that 
allowed  a  "No  MSG"  or  similar  claim 
only  on  foods  that:  (1)  Contain  no 
ingredients  that  have  a  "substantial" 
amount  of  free  glutamate,  and  (2) 
contain  levels  of  total  free  glutamate  per 
serving  below  a  cutoff  level  of  0.2  g,  be 
more  desirable  than  a  policy  that  reUed 
on  one  criterion  alone?  This  approach 
would  permit  claims  about  the  absence 
of  MSG  on  foods  like  canned  peas  and 
canned  com,  but  prohibit  such  claims 
on  foods  like  bacon  flavored  toppings 
made  with  hydrolyzed  protein  and  on 
foods  that  have  a  relatively  high  natural 
free  glutamate  content,  including  tomato 
sauce  and  parmesan  cheese. 
Alternatively,  is  there  another 
combination  of  approaches  that  would 
be  more  effective  in  ensuring  that  label 
claims  about  the  absence  of  MSG  are  not 
misleading?  Suggestions  for  other 
approaches  or  combinations  of 
approaches  should  include  data  or  other 
information  to  substantiate  the 
effectiveness  of  the  approach. 
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DEPAFrrMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

■1 

30  CFR  Part  946 
[VA-106-FOR] 

Virginia  Regulatory  Program 

AQENCy:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM). 

Interior. 

ACTION:  Proposed  rule;  notice  of 

opporttmity  for  hearing  or  public 

meeting. 

SUMMARY:  OSM  is  annoimcing  a  hearing 
(or  public  meeting  if  only  one  person 
requests  a  hearing)  on  a  portion  of  a 
proposed  amendment  to  the  Virginia 
regulatory  program  (hereinafter  referred 
to  as  the  Virginia  program)  imder  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
amendment  for  which  the  hearing  is 
being  euinoimced  concerns  the  proposed 
use  of  a  28-degree  angle  of  draw  with 
the  rebuttable  presumption  of  causation 
by  subsidence  provision.  The 
amendment  is  intended  to  revise  the 
State  program  to  be  consistent  with  the 
Federal  regulations  as  amended  on 
March  31, 1995  (60  FR  16772). 
DATES:  The  hearing  is  scheduled  for 
Wednesday,  September  18, 1996,  at  7:00 
p.m.  at  the  Big  Stone  Gap  Field  Office. 
Requests  to  speak  at  the  hearing  must  be 
received  by  4:00  p.m.,  on  September  16, 
1996.  If  a  public  meeting  is  held  instead 
of  a  hearing,  it  will  be  held  on 
Wednesday,  September  18, 1996,  at  the 
Big  Stone  Gap  Field  Office  at  a  time  to 
be  determined. 

ADDRESSES:  Request  to  offer  testimony 
at  the  hearing  should  be  mailed  or  hand 
delivered  to  Mr.  Robert  A.  Penn,  , 

Director,  Big  Stone  Gap  Field  Office  at 
the  first  address  listed  below. 

Copies  of  the  Virginia  program,  the 
proposed  amendment,  a  listing  of  the 
scheduled  public  hearing  (or  public 
meeting  if  only  one  person  wishes  to 
provide  testimony),  and  all  written 
comments  received  in  response  to  the 
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amendment  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
throu^  Friday,  excluding  holidays. 
Each  requestor  may  receive  one  free 
copy  of  the  proposed  amendment  by 
contacting  OSM's  Big  Stone  Gap  Field 
Office. 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Big  Stone  Gap  Field 
Office.  1941  Neeley  Road,  Suite  201, 
Compartment  116,  Big  Stone  Gap, 
Virginia  24219,  Telephone:  (703)  523- 
4303 

Virginia  Division  of  Mined  Land 
Reclamation,  P.O.  Drawer  900,  Big 
Stone  Cap,  Virginia  24219. 
Telephone:  (703)  523-8100 

FOR  FURTHER  INFORMATION  CONTACT:  _ 

Mr.  Robert  A  Penn,  Director,  Big  Stone 
Gap  Field  Office,  Telephone:  (703)  523- 
4303. 

SUPPLEMENTARY  INFOMIIATION: 

L  Background  on  the  Virginia  Program 

On  December  15, 1981,  the  Secretary 
of  the  Interior  conditionally  approved 
the  Virginia  program.  Background 
information  on  the  Virginia  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  can  be  found  in 
the  December  15, 1981,  Federal  Register 
(46  FR  61085-61115).  Subsequent 
actions  concerning  the  conditions  of 
approval  and  program  amendments  can 
be  found  at  30  CFR  946.12,  946.13, 
946.15,  and  946.16. 

n.  Discussion  of  the  Proposed 
Amendment 

By  letter  dated  May  21 ,  1996 
(Administrative  Record  No.  VA-882), 
Virginia  submitted  amendments  to  the 
Virginia  program  concerning  subsidence 
damage.  The  amendments  are  intended 
to  make  the  Virginia  program  consistent 
with  the  Federal  regVLlations  as  amended 
on  March  31, 1995  (60  FR  16722). 
Virginia  stated  that  the  proposed 
amendments  implement  the  standards 
of  the  Federal  Energy  PoHcy  Act  of 
1992,  and  sections  45.1-243  and  45.1- 
258  of  the  Code  of  Virginia. 

The  proposed  amendments  were 
announced  in  the  June  11, 1996,  Federal 
Register  (61  FR  292506).  In  that  notice, 
however,  OSM  did  not  specifically 
point  out  that,  at  §  480-03- 
19.817.121(c)(4),  Virginia  proposes  to 
normally  use  a  28-degree  angle  of  draw 
presiunption  for  the  rebuttable 
presumption  of  causation  by  subsidence 
provision.  The  counterpart  Federal 
-provisions  at  30  CFR  817.121(c)(4) 
provides  that  a  30-degree  angle  of  draw 
will  normally  apply. 


30  CFR  817.121(c0(4)  also  authorizes 
the  use  of  a  different  angle  of  draw 
(other  than  30  degrees)  if  the  regulatory 
authority  shows  in  writing  that  the 
proposed  angle  has  a  more  reasonable 
basis  than  the  30-degree  angle  of  draw, 
based  on  geotechnioal  analysis  of  the 
factors  affecting  potential  surface 
impacts  of  underground  coal  mining 
operations  in  the  State. 
'  OSM  reopened  the  public  comment 
period  on  July  24, 1996  (61  FR  38422) 
for  fifteen  days.  One  person  requested  a 
pubUc  hearing  on  the  28-degree  angle  of 
draw  provision. 

m.  Public  Comment  Procedures 

hi  accordance  with  the  provisions  of 
30  CFR  731.17(h),  OSM  is  seeking 
comment  on  whether  the  amendment 
identified  above  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  be  come  part  of  the 
Virginia  program. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
pubUc  hearing  should  contact  the 
person  Usted  imder  FOR  FURTHER 
INFORMATION  CONTACT  by  close  of 
business  on  September  16, 1996. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment,  and  who 
wish  to  do  so,  will  be  heard  following 
those  scheduled.  The  hearing  will  end 
after  all  persons  scheduled  to  comment 
and  persons  present  in  the  audience 
who  wish  to  consent  have  been  heard. 

Public  Meeting 

If  oidy  one  person  requests  an 
opportunity  to  comment  at  the  hearing, 
a  public  meeting,  rather  than  a  public 
hearing,  will  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendments  may 
request  a  meeting  at  the  Big  Stone  Gap 
Field  Office  by  contacting  the  person 
Usted  under  FOR  FURTHER  INFORMATION 
CONTACT.  All  such  meetings  will  be 
open  to  the  pubhc  and,  if  possible, 
notices  of  meetings  will  be  posted  in 
advance  at  the  locations  Usted  under 
ADDRESSES.  A  written  summary  of  each 
pubUc  meeting  will  be  made  part  of  the 
Administrative  Record. 

Any  disabled  individual  who  has 
need  for  a  special  accommodation  to 


attend  the  pubUc  hearing  should  ccmtact 
the  individual  listed  under  FOR  FURTHER 
INFORMATKM  CONTACT. 

IV.  Procedorsl  Determinatioiis. 

£xecutive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12988  * 

The  Etepartment  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  appUcable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  appUcable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C  1253  and  1255)  and  30  CFR 
730.11,  732.15  and  732.1 7(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)J 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  PoUcy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
3507«et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  wiU  not  have' 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  FlexibiUty  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 


48112        Federal  Register  /  Vol.  61,  No.  178  /  Thursday,  September  12,  1996  /  Proposed  Rules 


significant  economic  effisct  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated!  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  t  signiRcant  economic 
impact,  the  pepartment  reUed  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  milUon  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  of  Sobiects  in  30  CFR  Part  946 

intergoveniental  relations.  Surface  . 
raining,  Underground  mining. 

Dated:  AugOst  28. 1996. 
Vaan  Weavert 

Acting  Fegionol  Director.  Appalachian 
Regional  Coordinating  Center. 
(FR  Doc  96-2^968  Filed  9-11-96;  8:45  am) 
MJJNQ  ocof  4910-O6-M 

OEPARTMEkr  OF  DEFENSE 

Department  of  the  Army    - 

Corps  of  Er^ineers 

33  CFR  Part  334 

Cooper  River  and  Tributaries, 
Charleston,  South  Carolina,  Danger 
Zones  and  Restricted  Areas 

AQENCV:  U.St  Army  Corps  of  Engineers, 

DoO. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Corps  is  proposing  to 
amend4he  regulations  which  estabUsh 
several  danger  zcmes  and  restricted 
areas  in  the  waters  of  the  Cooper  River 
and  its  tributaries  in  the  vicinity  of 
Charleston,  South  Carolina  by 
establishing  a  new  danger  zone  for  a 
small  arms  range  at  the  Naval  Weapons 
Station.  The  small  arms  firing  range  is 
to  be  used  for  training  by  the  U.S. 
Border  Patrol  Training  Academy.  The 
Corps  is  also  correcting  a  coordinate 
that  defines  the  boundaries  of  an 
existing  danger  zone  and  making  miUor 
editorial  amendments  to  the  regulations 
to  clarify  that  p>ersons,  as  well  as 
vessels,  are  not  allowed  within  the 
danger  zones  and  restricted  areas.  This 
clarification  would  not  affect  the  size, 
location  or  farther  restrict  the  public's 
use  of  the  areas.  The  danger  zones  and 
restricted  areas  continue  to  be  essential 
to  the  safety  and  security  of  Government 
fecilities,  vessels  and  personnel  and 
protect  the  Dublic  from  the  hazards 


associated  with  the  operations  at  die 
Government  facilities. 

DATES:  Comments  must  be  submitted  on 
or  before  October  15, 1996. 

ADDRESS:  HQUSACE,  CECW-OR, 
Washington.  D.C.  20314-1000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Ralph  Eppard,  Regulatory  Branch, 
CECW-OR  at  (202)  761-1783.  or  Ms. 
Tina  Hadden  of  the  Charleston  District 
at  (803)  727^607. 

SUPPt^MENTARY  INFORMATION:  Pursuant 
to  its  authorities  in  Section  7  of  the 
Rivers  and  Harbors  Act  of  1917  (40  Stat. 
266;  33  U.S.C.  1)  and  Chapter  XIX  of  the 
Army  Appropriations  Act  of  1919  (40 
Stat.  892;  33  U.S.C.  3),  the  Corps 
proposes  to  amend  the  regulations  in  33 
CFR  Part  334.460.  The  Commanding 
Officer,  Naval  Weapons  Station 
Charleston,  South  Carolina,  has 
requested  an  amendment  to  the 
regulations  in  33  CFR  334.460(a)(2),  to 
correct  a  coordinate  which  establishes  a 
boimdary  of  a  danger  zone  in  Foster 
Creek.  The  coordinate  which  presently 
reads  "Utitude  31  59'17"  N"  is 
corrected  to  read  "32  59'16"  N".  The 
Navy  has  also  requested  that  a  new 
danger  zone  be  established  in  an 
uimamed  tributary  and  associated 
marsh  of  Back  River  and  Foster  Creek  to 
prohibit  public  entry  into  the  new  area 
((a)(13)),  and  to  also  prohibit  entry  into 
the  existing  danger  zone  (a)(12).  The 
purpose  of  the  danger  zone  is  to  protect 
the  public  fi'om  the  dangers  associated 
with  a  small  arms  firing  range  nearby 
and  the  potential  for  an  errant  round  to 
impact  into  the  water.  It  is  not  the  intent 
of  the  Navy  to  use  the  waters  of  the 
danger  zone  as  an  impact  area  for  the 
range.  The  Navy  proposes  to  erect  post- 
mounted  signs  at  intervals  across  the 
marsh  to  identify  the  area  as  a  danger 
zone.  It  is  believed  that  closure  of  the 
water  area  for  the  new  danger  zone  will 
have  minimal  impact  or  no  impact  on 
the  public's  use  of  the  qrea  which  is 
described  as  a  marsh  area  not  navigable 
by  conventional  watercrafl  nor 
fi^equented  by  fishermen.  We  also 
propose  an  editorial  change  to  clarify 
that  these  restricted  area  and  danger 
zone  regulations  apply  to  personnel  as 
well  as  vessels.  Other  minor  changes  to 
the  regulations  are  editorial  in  nature 
and  since  the  revisions  do  not  change 
the  boundaries  or  increase  the 
restrictions  on  the  pubUc's  use  or  entry 
into  the  designated  areas,  the  changes 
will  have  practically  no  effect  on  the 
public.  In  addition  to  the  publication  of 
this  proposed  rule,  the  Corps  Charleston 
District  Engineer  is  conciurantly 
sohciting  public  comment  on  these 
proposed  changes  to  the  danger  zone 


rules  by  distribution  of  a  pubUc  notice 
to  all  known  interested  parties. 

Procedural  Requiremmts 

a.  Review  under  Executive  Order 
12866. 

This  proposed  rule  is  issued  with 
respect  to  a  military  function  of  the 
Defense  Department  and  the  provisions 
of  Executive  Order  12866  do  not  apply. 

b.  Review  under  the  Regulatory 
Flexibility  Act. 

These  proposed  rules  have  been 
reviewed  under  the  Regulatory 
Flexibihty  Act  (Pub.  L.  96-354),  which 
requires  the  preparation  of  a  regulatory 
flexibility  analysis  for  any  regulation 
that  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  (Le.,  small  businesses  and  small 
governments).  The  Corps  expects  that 
the  economic  impact  of  the  changes  to 
the  danger  zones  would  have  practically 
no  impact  on  the  public,  no  anticipated 
navigational  hazard  or  interference  with 
existing  waterway  traHic  and 
accordingly,  certifies  that  this  proposal 
if  adopted,  will  have  no  significant 
economic  impact  on  small  entities. 

c.  Review  imder  the  National 
Environmental  Policy  Act 

An  environmental  assessment  has 
been  prepared  for  this  action.  We  have 
concluded,  based  on  the  minor  natiue  of 
the  proposed  additional  danger  zone 
and  other  editorial  changes  that  these 
amendments  to  danger  zones  and 
restricted  areas  will  not  have  a 
significant  impact  to  the  hiunan 
environment,  and  preparation  of  an 
environmental  impact  statement  is  not 
required.  The  environmental  assessment 
may  be  reviewed  at  the  District  Office 
listed  at  the  end  of  FOR  FURTHER 
INFORMATION  CONTACT,  above. 

d.  Unfunded  Mandates  Act 

This  proposed  rule  does  not  impose 
an  enforceable  duty  among  the  private 
sector  and  therefore,  is  not  a  Federal 
private  sector  mandate  and  is  not 
subject  to  the  requirements  of  Section 

202  or  205  of  the  Unfunded  Mandates 
Act.  We  have  also  foimd  under  Section 

203  of  the  Act,  that  small  governments 
will  not  be  significantly  and  imiquely 
affected  by  this  rulemaking. 

List  of  Subjects  in  33  CFR  Part  334 

Navigation  (water).  Transportation, 
Danger  zones. 

For  the  reasons  set  out  in  the 
preamble,  we  propose  to  amend  33  CFR 
part  334,  as  follows: 

PART  334— DANGER  ZONE  AND 
RESTRICTED  AREA  REGULATIONS    . 

1.  The  authority  citation  for  part  334 
continues  to  read  as  follows: 
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Authority:  40  SUt  266;  (33  U.S.C  1)  and 
40  Stat  892;  (33  U.S.Q  3). 

2.  Section  334.460  is  amended  by 
revising  paragraphs  (a)(12),  (b)  (1).  (2). 
(3).  (4).  (5).  (6).  (7).  (9).  and  (11).  and 
adding  a  new  paragraph  at  (a)(13),  to 
read  as  follows: 

{334.460    Cooper  Rlv«r and  tributarla* at 
Chartoston,  SC. 

(a)  The  areas:    . 

(12)  Danger  zone.  That  portion  of 
Foster  Creek  beginning  at  the  point  of 
the  southern  shoreline  of  an  unnamed 
tributary  of  Foster  Creek  at  its 
intersection  with  Foster  Creek  at 
latitude  32''59'16'TM,  longitude 
79«'57'23"W;  thence  back  proceeding 
along  the  eastern  shoreline  to  the 
terminus  of  the  tributary  at  latitude 
32°59'49"N,  longitude  79''57'29"W; 
thence  back  down  the  western  shoreline 
of  the  imnamed  tributary  to  latitude 
32''59'15"N,  longitude  79«57'26"W.  The 
waters  and  associated  marshes  in  this 
danger  zone  area  are  subject  to  impact 
by  roimds  and  ricochets  originating 
from  a  small  arms  range  when  firing  is 
in  progress. 

(13)  Danger  zone.  Those  portions  of 
imnamed  tributaries  and  associated 
marshes  of  Back  River  and  Foster  Creek 
that  are  generally  described  as  lying 
south  of  the  main  shoreUne  and 
extending  southward  to  the  northern 
shoreline  of  Big  Island  (U.S.  Naval 
Reservation).  Specifically,  the^area 
beginning  at  a  point  on  the  main 
shoreline  which  is  the  northern  shore  of 
an  unnamed  tributary  of  Back  River  at 
latitude  32'>59'19"N,  longitude 
79''56'52"W,  southwesterly  to  a  point  on 
or  near  the  northern  shoreline  of  Big 
Island  at  latitude  32°59'11"N,  longitude 
79*56'59"W;  thence  northwesterly  to  a 
point  on  the  main  shoreline,  which  is 
the  northern  shore  of  an  unnamed 
tributary  of  Foster  Creek,  at  latitude 
32**59'16'TM,  longitude  79«'57'11"W: 
thence  easterly  along  the  main 
shoreline,  which  is  the  northern  shore 
of  the  unnamed  tributaries  of  Foster 
Creek  and  Back  River,  back  to  the  point 
of  beginning  at  latitude  32*'59'19"N, 
longitude  79'"56'52"W.  The  waters  and 
associated  marshes  in  this  danger  zone 
area  are  subject  to  impact  by  roimds  and 
ricochets  originating  from  a  small  arms 
range  when  firing  is  in  progress. 

(b)  The  regulaUons: 

(1)  Unauthorized  personnel,  vessels 
and  other  watercraft  shall  not  enter  the 
restricted  areas  described  in  paragraphs 
(a)(1),  (a)(2),  and  (a)(4)  of  this  section  at 
any  time. 

(2)  Personnel,  vessels  and  other 
watercraft  entering  the  restricted  area 
described  in  paragraph  (a)(5)  of  this 
section,  shall  proved  at  normal  speed 


and  under  no  circumstances  anchor, 
fish,  loiter,  or  photograph  until  clear  of 
the  restricted  area. 

(3)  Personnel,  vessels  and  other 
watercraft  m^  be  restricted  from  using 
any  or  all  of  the  area  described  in 
paragraphs  (a)(3)  and  (a)(6)  of  this 
section  without  first  obtaining  an  escori 
or  other  approval  bom  Commander, 
Naval  Base,  Charleston,  when  deemed 
necessary  and  appropriately  noticed  by 
him/her  for  security  purposes  or  other 
military  operations. 

(4)  Personnel,  vessels  and  other 
watercraft,  other  than  those  specifically 
authorized  by  Commanding  Officer. 
U.S.  Naval  Weapons  Station, 
Charleston,  SC,  entering  the  restricted 
area  described  in  paragraph  (a)(8)  of  this 
section  shall  proceed  at  normal  speed, 
and  under  no  circumstances  anchor, 
fish,  loiter,  or  photograph  in  any  way 
until  clear  of  the  restricted  area. 

(5)  Personnel,  vessels  and  other 
watercraft,  other  than  those  specifically 
authorized  by  Commanding  Officer, 
U.S.  Naval  Weapons  Station, 
Charleston,  SC,  entering  the  areas 
described  in  paragraphs  (a)(9)  and 
(a)(10)  of  this  section,  are  prohibited 
from  entering  within  one-hundred  (100) 
yards  of  the  west  bank  of  the  Cooper 
River,  in  those  portions  devoid  of  any 
vessels  or  manmade  structures.  In  those 
areas  where  vessels  or  man-made 
structures  are  present,  the  restricted  area 
will  be  100  yards  from  the  shoreUne  or 
50  yards  beyond  those  vessels  or  other 
man-made  structures,  whichever  is  the 
greater.  This  includes  the  area  in 
paragraph  (a)(10)  of  this  section. 

(6)  In  the  interest  of  National  Security, 
Commanding  Officer,  U.S.  Naval 
Weapons  Station,  Charleston,  SC,  may 
at  his/her  discretion,  restrict  passage  of 
persons,  watercraft  and  vessels  in  the 
areas  described  in  paragraphs  (a)(7)  and 
(a)(ll)  of  this  section  until  such  time  as 
he/she  determines  such  restriction  may 
be  terminated. 

(7)  All  restricted  areas  and  all  danger 
zones  and  the  approaches  leading  to  the 
danger  zones  will  be  marked  with 
suitable  warning  signs. 

(9)  The  regulations  in  this  section  for 
the  danger  zones  described  in 
paragraphs  (a)(12)  and  (a)(13)  of  this 
section  and  the  regulations  described  in 
paragraphs  (b)  (4),  (5)  and  (6)  of  this 
section,  shall  be  enforced  by  the 
Commanding  Officer,  Naval  Weapons 
Station  Charleston,  SC,  and  such 
agencies  as  he/she  may  designate. 
•        *        •        *        * 

(11)  The  unauthcMized  entering  or 
crossing  of  the  danger  zones  described 
in  paragraphs  (a)(12)  and  (a)(13)  of  this 


section  by  all  persons,  watercraft  and 
vessels  is  prohibited  at  all  times  unless 
specifically  authorized  by  the 
Commanding  Officer  of  the  U.S.  Naval 
Weapons  Station  Charleston,  SC 

Dated:  August  29, 1906. 
lolm  P.  O'AnieUo, 
Deputy  Director  of  Civil  Workx. 
|FR  Doc.  96-23173  Piled  9-11-96:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Doclwt  No.  960630240-6240-01 ;  1.0. 
062796A] 

RIN064S-AH28 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Qroundfish  of  tt>e 
Bering  Sea  and  Aleutian  Islands  Area; 
Trawl  Closure  to  Protect  Red  King 
Crab 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Proposed  rule  and  supplemental 
proposed  rule;  request  for  comments. 

summary:  NMFS  issues  this  proposed 
rule  to  implement  Amendment  37  to  the 
Fishery  Management  Plan  for  the 
Qroundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  (FMP).  This 
rule  would  implement  trawl  closure 
areas  in  portions  of  Bristol  Bay,  adjust 
the  prohibited  species  catch  hmit  for 
red  king  crab  in  Zone  1  of  the  Bering 
Sea,  and  increase  observer  coverage  in 
specified  areas  related  to  the  trawl 
closures.  These  measures  are  necessary 
to  protect  red  king  crab  in  Bristol  Bay, 
which  has  declined  to  a  level  that 
presents  a  serious  conservation  problem 
for  this  stock.  They  are  intended  to 
accompUsh  the  objectives  of  the  North 
Pacific  Fishery  Management  Council 
(Council)  with  respect  to  fishery 
management  in  the  Bering  Sea  and 
Aleutian  Islands  Management  area 
(BSAI). 

DATES:  Comments  must  be  submitted  by 
October  28, 1996. 

ADDRESSES:  Comments  may  be  sent  to 
Ronald  J.  Berg,  Chief,  Fisheries 
Management  Division,  Alaska  Regicm, 
National  Marine  Fisheries  Service,  P.O. 
Box  21668,  Juneau,  AK  99802,  Attn: 
Lori  Gravel.  Copies  of  the 
Environmental  Assessment/Regulatcvy 
Impact  Review/Initial  Regulatory 
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Flexibility  Analysis  (EA/RIR/IRFA) 
prepared  far  the  proposed  rule  may  be 
obtained  from  the  North  Pacific  Fishery 
Management  Council.  60S  West  4th 
Avenue,  Suite  306,  Anchorage,  AK 
99501-2251;  telephone  907-271-2809. 
FOR  FURma  MFORMATION  OONTACT:  Kaja 
Biix,  907-SB6-7228. 
SUPPLEMENTAAY  MFOmMTION: 

Beckgroond 

Fishing  for  groundfish  by  U.S.  vessels 
in  the  exclusive  economic  zone  of  the 
BSAI  is  mahaged  by  NMFS  according  to 
the  FMP.  The  FMP  was  prepared  by  the 
Council  uniier  the  Magnuson  Fishery 
Conservation  and  Management  Act  (16 
U.S.C.  1801,  ef.  seq.)  (M^uson  Act), 
and  is  implemented  by  regulations 
governing  the  U.S.  groundfish  fisheries 
at  50  CFR  part  679. 

Bering  Sea  crab  stocks  are  oirrently  at 
relatively  Iqw  levels  based  on  1995 
NMFS  bott^n  trawl  survey  data,  which 
indicated  tiat  exploitable  biomass  of 
Bristol  Bay  red  king  crab  is  at  about  one- 
fifth  recoitl  levels.  The  red  king  crab 
stock  is  at  its  lowest  level  since  the 
fishery  was  closed  after  the  first  stock 
collapse  in  1983.  In  1994  and  1995, 
Bristol  Bay  was  closed  to  red  king  crab 
fishing  because  the  number  of  female 
red  king  crtb  had  declined  below  the 
threshold  d  8.4  million  crab.  Under  the 
Fishery  Management  Plan  for  the 
Commercial  King  and  Tanner  Crab 
Fisheries  in  the  Bering  Sea  and  Aleutian 
Islands  (Crab  FMP),  the  commercial  red 
king  crab  fishery  is  closed  entirely  when 
a  red  king  crab  stock  component  is  at  or 
near  the  threshold.  In  addition,  the 
annual  tra^^l  surveys  indicated  little 
prospect  for  increased  recruitment  of 
mature  mates  or  females,  and  low 
female  spalraing  biomass.  Also,  the  area 
east  of  163*  W.  long,  was  closed  to 
Tanner  crab  fishing  to  minimize  the 
bycatch  of  lemale  red  king  crab. 

In  view  df  the  declining  red  king  crab 
stock  and  t)ie  need  to  furrier  protect 
and  conserve  red  king  crab  in  the  Bristol 
Bay  area  ofthe  Bering  Sea,  NMFS  issued 
an  emergeqcy  rule  in  1995  (60  FR  4866, 
January  25„  1995),  which  established 
and  closed  the  Red  King  Crab  Savings 
Area  (RKCSA)  to  all  trawling.  At  its 
September  1995  meeting,  the  Council 
adopted  Amendment  37  to  the  FMP  to 
close  the  RlCCSA  from  January  20  to 
March  31  eftch  year.  In  1996.  NMFS 
closed  the  lUCCSA  by  inseason 
adjustment  (60  FR  63451,  Decembo- 11, 
1995)  from  January  20  to  March  31, 
1996.  Continued  low  abimdance  of  crab 
stocks  caused  the  Council  to  express 
additional  concerns  about  opening  the 
RKCSA  and  resulted  in  a 
reconmien^tion  at  the  January  1996 


Coiuicil  meeting  for  an  extension  to  the 
1996  inseason  adjustment  to  close  the 
RKCSA  until  June  15, 1996  (61  FR  8889, 
March  6, 1996),  to  further  protect  red 
king  crab  during  the  molting  and  mating 
period. 

The  Council  then  notified  the  public 
that  it  intended  to  revisit  the  previous 
action  on  Amendment  37  and  requested 
staff  to  prepare  additional  information 
on  potential  impacts  of  modifying  the 
closure  time  to  6  months  or  to  a  year- 
round  closure.  Based  on  informatioa 
provided  at  its  June  1996  meeting,  the 
Council  reconunended  the  following 
expanded  management  measures  under 
Amendment  37  to  protect  the  declining 
stocks  of  red  kins  crab  in  Bristol  Bay: 

1.  A  year-round  closure  in  the  RKCSA 
to  directed  fishing  for  groundfish  by 
vessels  using  non-pelagic  trawl  gear.  A 
subarea  of  the  RKCSA  between  56°  and 
56*10  N.  lat  would  open  if  a  guideline 
harvest  level  for  Bristol  Bay  red  king 
crab  is  established.  A  portion  of  the 
annual  red  king  cnb  prohibited  species 
catch  (PSC)  Umit  woiild  be  specified  for 
the  RKCSA  subarea  (RKCSS)  that,  when 
reached,  would  result  in  closure  of  the 
RKCSS  to  vessels  fishing  with  non- 
pelagic  trawl  gear; 

2.  A  year-round  closure  to  all  trawling 
in  the  nearshore  waters  of  Bristol  Bay, 
with  the  exception  that  a  portion  of  this 
area,  between  159"  and  160"  W.  long, 
and  between  58"  and  58"43'  N.  lat 
would  remain  open  to  trawling  during 
the  period  April  1  to  June  15  each  year. 
Existing  regtUations  at  §  679.22(a)  would 
be  removed.  These  regulations  authorize 
opening  the  Port  MoUer  area  of 
reporting  areas  512  and  516  to  fishing 
for  Pacific  cod  with  trawl  gear;  and 

3.  Adj\istments  to  the  Zone  1  PSC 
limit  for  red  king  crab  taken  in  trawl 
fisheries.  The  PSC  limit  would  be 
specified  annually  based  on  the 
abundance  and  biomass  of  Bristol  Bay 
red  king  crab. 

Increased  observer  coverage  is 
proposed  on  all  vessels,  including 
vessels  using  pot,  jig.  and  longline  gear, 
fishing  for  groimdfish  in  the  RKCSA  and 
on  trawl  vessels  fishing  in  the  seasonal 
open  area  of  the  Bristol  Bay  nearshore 
watera  closure. 

Details  of  and  justification  for  these 
measures  follow: 

RKCSA 

Based  on  NMFS'  siuvey  data,  the 
1994  abundance  index  for  legal-sized 
male  Bristol  Bay  red  king  crab  was  5.5 
million  crab  compared  to  7.3  million  in 
1993.  The  abimdance  index  for  mature 
female  crab  declined  from  14.2  million 
crab  in  1993  to  7.5  million  crab  in  1994. 
The  nimiber  of  mature  female  red  king 
crab  is  below  the  threshold  value  of  8.4 


miUion  crab  established  pursuant  to  the 
Crab  FMP. 

The  1995  NMFS  trawl  survey 
indicated  reduced  numbera  of  large  red 
Icing  crab  of  both  sexes  in  Bristol  Bay. 
Additionally,  the  abundance  of  mature 
females  was  at  or  below  threshold,  and 
consequently,  no  fishery  was  permitted 
in  1995.  Survey  indices  of  abimdance 
for  juvenile  males  and  small  females 
were  the  highest  observed  in  many 
yeara.  Tliese  crab  represent  the 
cornerstone  of  stock  rebuilding,  as 
protection  of  these  crab  throu^ 
maturity  may  result  in  increased 
spawning  and  recruitment  in  future 
yeara. 

Analysis  of  crab  distribution  data 
indicates  that  the  RKCSA  provides 
substantial  habitat  for  red  king  crab. 
Various  size-sex-maturity  groups  that 
have  been  vulnerable  to  trawling  or 
other  commercial  fishing  gear  have  been 
found  in  the  process  of  molting  or  in  a 
soft  shell  condition  from  the  last  week 
of  January  through  the  end  of  June  or 
sometimes  later.  The  timing  of  molting 
for  various  groups  varies  considerably 
from  year  to  year,  which  indicates  the 
need  for  increased  protection  of  red  king 
crab. 

The  dates  adopted  by  the  Council  in 
September  1995  for  the  RKCSA  closure 
(January  20-Mardi  31)  do  not 
encompass  the  entire  molting  and 
mating  period  of  red  king  crab. 
Additionally,  unobserved  impacts  of 
trawling  on  softshell  crab  may  impact 
crab  rebuilding  and  future  crab  harvests 
by  pot  fisheries.  Therefore,  extended 
duration  of  the  closure  period  provides 
for  increased  protection  of  adult  red 
king  crab  and  their  habitat. 

As  a  result,  at  its  June  1996  meeting, 
the  Council  recommended  a  year-round 
closure  of  the  RKCSA  to  ensure 
conservatipn  of  the  red  king  crab 
resource  in  the  Bristol  Bay  area  of  the 
Bering  Sea.  NMFS  would  prohibit 
directed  fishing  for  groimdfish  by 
vessels  using  trawl  gear,  other  than 
pelagic  trawl  gear,  in  the  RKCSA,  that 
portion  of  the  Bering  Sea  that  is 
bounded  by  a  straight  line  coimecting 
the  following  coordinates  in  the  order 
listed  below: 

Latitude  Longitude 

56"00'  N.,  162*00'  W. 

56*00'  N..  164*00'  W. 

57*00'  N.,  164*00'  W. 

57*00'  N.,  162*00'  W. 

56*00'  N.,  162*00'  W. 

The  Coimcil  also  recommended  that  a 
portion  of  the  above-described  area, 
between  56*00'  N.  lat.  and  56*10'  N.  lat. 
remain  open  to  non-pelagic  trawling  for 
groundfish  if  a  guideline  harvest  level 
for  Bristol  Bay  red  king  crab  is 
established.  The  RKCSS  has  been 
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productive  for  the  rock  sole  fishery,  and 
an  optening  of  the  RKCSS  would  allow 
some  of  the  rock  sole  to  be  harvested. 
From  1990  through  1994.  the  iRKCSS 
accounted  for  13  percent  to  35  percent 
of  the  annual  groundfish  harvest  in  the 
rock  sole  fishery  in  Zone  1.  However, 
the  RKCSS  also  has  accounted  for  a 
relatively  high  percentage  of  the  Zone  1 
red  king  crab  bycatch,  ranging  from  12 
percent  to  47  percent  during  the  same 
period. 

If  the  RKCSS  reopened,  an  amount  of 
the  anniial  Zone  1  red  king  crab  PSC 
limit  would  be  specified  for  the  RKCSS 
that,  when  reached,  wovdd  result  in 
closure  of  the  RKCSS  to  vessels  fishing 
with  non-pelagic  trawl  gear.  The 
amount  of  the  Zone  1  red  king  crab  PSC 
limit  specified  for  the  RKCSS  would  be 
equivalent  to  no  more  than  35  percent 
of  the  amount  of  the  red  king  crab  PSC 
limit  apportioned  to  the  rock  sole 
fishery.  Trawl  vessels  fishing  in  the 
RKCSS  would  continue  to  accrue  any 
associated  king  crab  bycatch  against  the 
red  king  crab  bycatch  allowance 
specified  for  the  fishery  the  vessel  is 
participating  in.  The  RKCSS  would  be 
closed  to  vessels  fishing  with  non- 
pelagic  trawl  gear  when  either  the  Zone 
1  red  king  crab  bycatch  limit  is  reached 
or  the  amount  of  the  PSC  limit  specified 
for  the  RKCSS  is  reached. 

Determination  of  the  actual  amount  of 
the  Zone  1  red  king  crab  bycatch  limit 
for  the  RKCSS  would.be  specified  by 
NMFS,  after  consultation  with  the 
Council,  and  based  on  the  need  to 
optimize  the  groimdfi^  harvest  relative 
to  red  king  crab  bycatch. 

Further  details  on  the  high  fishing 
effort  in  the  RKCSA  and  the  associated 
high  bycatch  of  red  king  crab,  especially 
in  the  rock  sole/other  flatfish  category 
can  be  foimd  in  the  preamble  to  the 
1995  emergency  rule  (60  FR  4866, 
Janiiary  25, 1995). 

Nearshore  Bristol  Bay  Trawl  Qosure 

With  the  declining  crab  resource,  the 
Coimcil  is  also  concerned  about  the 
protection  of  juvenile  red  king  crab  and 
critical  rearing  habitat.  Therefore,  the 
Council  recommended  in  addition  to 
the  RKCSA  closure,  that  all  trawling  be 
prohibited  on  a  year-round  basis  in  the 
nearshore  waters  of  Bristol  Bay  in  the 
area  east  of  162°  W.  long.,  which 
essentially  encompasses  all  of  Bristol 
Bay.  Such  a  closure  would  also  benefit 
juvenile  halibut,  seabirds,  marine 
mammals,  and  spawning  herring  stocks. 
The  area  within  3  mi  (4.83  km)  of  shore 
within  Bristol  Bay  has  been  closed  to 
trawling  year-round  imder  state 
regulations  (5  AAC  39.165)  since  1993. 

The  area  bounded  by  159*'00'  to 
160''00'  W.  long,  and  58''00'  to  58»43'  N. 


lat.  would  remain  open  to  trawling 
during  the  period  April  1  to  June  15 
each  year.  Harvest  information  indicates 
that  allowing  trawling  in  this  area  could 
yield  high  catches  of  flatfish  and  low 
bycatch  of  other  species.  The  April  1  to 
June  15  time  period  is  proposed  to 
reduce  bycatch  rates  of  halibut,  which 
move  into  the  nearshore  area  in  Jime. 
Sea  ice  generally  prevents  fishing 
operations  in  northern  Bristol  Bay 
before  April  1. 

The  trawl  closure  north  of  58*'43'  N. 
lat.  is  proposed  to  reduce  the  potential 
-  for  hi^  bycatch  rates  of  Pacific  herring, 
a  prohibited  species  in  the  groundfish 
fisheries.  Increased  bycatch  rates  of 
herring  could  increase  the  potential  for 
reaching  trawl  fishery  bycatch 
allowances  of  herring  and  closure  of  the 
Herring  Savings  Areas  imder  regulations 
at  §679.21(e)(7)(v).  Increased  bycatch 
rates  of  herring  also  would  precipitate 
public  concern  within  Western  Alaska 
communities  that  rely  on  herring  stocks 
to  support  subsistence  fisheries. 

The  Council  anticipates  that  the  trawl 
closiue  area  designed  to  protect  juvenile 
red  king  crab  habitat  will  maintain  and 
possibly  increase  recruitment  of  red 
king  crab.  Yoimg-of-the-year  red  king 
crab  require  cobble  subsbate  or 
epifaimial  life  forms  on  which  to  settle 
and  provide  protection  fitim  predators. 
Much  of  this  habitat  is  already  protected 
by  the  Area  512  trawl  closure. 
Additional  habitat  for  age-0  red  king 
crab  has  been  found  to  occiu-  in  the 
shallow  waters  (<50  m)  of  Area  508,  and 
in  the  area  north  of  58°  N.  lat. 

In  addition  to  estabUshing  the 
nearshore  trawl  closure  area,  the 
Council  also  recommended  that  NMFS 
remove  regulations  at  §  679.22(a)(l)(ii), 
(a)(2)(ii),  and  (a)(3)  that  allow  trawling 
for  Pacific  cod  in  the  Port  MoUer  area. 
The  Port  MoUer  exemption  area  for 
trawl  gear  was  established  in  1987  by 
Amendment  10  to  the  FMP.  These 
regulations  originally  provided  an 
opportunity  to  fish  for  Pacific  cod  with 
trawl  gear  in  portions  of  BSAI  reporting 
areas  512  and  516,  provided  that  such 
fishing  was  in  compliance  with  a 
scientific  data  collection  and  monitoring 
program.  A  separate  PSC  limit  of  12,000 
red  king  crab  appUed  to  this  area  in  the 
advent  that  trawl  operations  were 
allowed.  Fisheries  for  Pacific  cod 
occurred  within  these  areas  in  1986  to . 
1990.  Although  these  regulations 
provide  the  authority  to  open  these 
areas,  the  authority  has  not  been 
invoked  since  1990. 

In  light  of  the  current  status  of  red 
king  crab  and  the  fact  that  a  fishery  has 
not  occiured  in  these  areas  in  recent 
years,  the  Council  recommended  that 
these  regulations  be  removed. 


In  addition,  to  maintain  consistency 
with  the  Council 's  intent  for 
implementation  of  Amendment  1  to  the 
Fishery  Management  Plan  for  the 
Scallop  Fishery  off  Alaska  (Scallop 
FMP),  NMFS  also  proposes  to  amend 
regulations  at  §  679.62(d).  The  Council 
recommended  Amendment  1  to  the 
Scallop  FMP  in  Jime  of  1995  and  the 
final  rule  implementing  this  amendment 
was  pubUshed  on  July  23, 1996  (61  FR 
38099).  Under  section  2.5.5  of  the 
Scallop  FMP.  the  Council  intended  that 
areas  closed  to  vessels  fishing  for 
groundfish  with  non-pelagic  trawl  gear 
to  protect  red  king  crab  or  red  king  crab 
habitat  would  also  be  closed  to  sc^lop 
dredging  to  ensure  protection  of  red 
king  crab.  Therefore,  NMFS  is  proposing 
to  amend  regulations  at  §  679.62(d),  to 
include  the  RKCSA  and  the  Nearshore 
Bristol  Bay  Trawl  Closure  area  as  areas 
that  would  also  be  closed  to  scallop 
dredging.  Historical  data  indicate  that 
scallop  fishing  has  not  occiured  in  the 
RKCSA  and  the  Nearshore  Bristol  Bay 
Trawl  Closure  area;  therefore,  operators 
of  scallop  vessels  should  not  be  affected 
by  these  closures. 

Observer  Coverage 

All  vessels,  including  vessels  using 
pot,  jig,  and  longline  gear,  that  fish  for 
groundfish  in  the  RKCSA  would  be 
required  to  carry  an  observer  during  100 
percent  of  their  fishing  days.  This 
provision  for  increased  observer 
coverage  also  would  apply  to  vessels 
using  non-pelagic  trawl  gear  to  fish  for 
groimdfish  in  the  RKCSS  when  this 
subarea  of  the  RKCSA  is  open  to  non- 
pelagic  trawling.  This  increased 
observer  requirement  is  necessary  to 
ensiue  that  operators  of  vessels  using 
pelagic  trawl  gear  adhere  to  the  current 
crab  performance  standard  for  pelagic 
trawl  gear  set  out  at  §  679.7(c)(4)  and  to 
more  fully  monitor  crab  bycatch  in  non- 
pelagic  trawl  and  other  gear  fishing 
operations. 

For  the  same  reason,  the  Council  also 
recommended  100  percent  observer 
coverage  for  trawl  vessels  fishing  for 
groundfish  in  the  area  of  the  Nearshore 
Bristol  Bay  TrawL  Closiue  bounded  by 
159°  and  160°  W.  long,  and  58°  and 
58°43'  N.  lat.  when  this  area  is  open  to 
trawling  from  April  1  to  June  1 5  each 
year.  The  number  of  vessels  that  may  be 
affected  by  the  requirement  for 
increased  observer  coverage  is  not 
known  and  would  depend  on  the 
current  level  of  observer  coverage  for 
individual  vessels  as  well  as  a  vessel 
operator's  decision  on  whether  to  fish  in 
the  areas  subject  to  increased  observer 
coverage.  However,  for  those  vessels 
that  would  require  increased  observer 
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coverage,  th^  cost  per  vessel  per  day  is 
approximatfly  $200. 

The  term  "fishing  da}^"  is  defined  at 
8  679.2  for  purposes  of  observer 
coverage  requirements  and  does  not 
include  days  during  which  a  vessel  only 
delivers  imaorted  codends  to  a 
processor,  llierefore,  catcher  vessels 
used  only  fdr  this  purpose  would  be 
exempt  froni  increased  observer 
coverage  requirements. 

The  projjosed  increase  in  observer 
coverage  outlined  above  is  a  supplement 
to  a  previous  proposed  rule  published 
on  Augiist  2i,  1996  (61  FR  40353).  that, 
if  approved  by  NMFS,  would  establish 
1997  observer  coverage  levels.  Pending 
their  approval,  NMFS  anticipates  the 
August  2  proposed  rule  will  be  effective 
prior  to  the  effective  date  of  increased 
observer  coverage  requirements 
proposed  uilder  this  action. 

ZonelPSC^imit 

The  Coimcil  adopted  a  modification 
to  the  200,000  red  king  crab  PSC  limit 
currently  estabUshed  for  Zone  1  and 
recommended  that  the  PSC  limit  be 
annually  specified  based  on  the 
population  Indicators  of  Bristol  Bay  red 
king  crab  outlined  as  follows: 

a.  When  the  number  of  mature  female 
red  king  crab  is  equal  to  or  below  the 
threshold  number  of  8.4  million  crab,  or 
the  effective  spawning  biomass  (ESB)  is 
less  than  14,5  million  lb  (6,577  mt),  the 
Zone  1  red  king  crab  PSC  limit  would 
be  35,000  crebs; 

b.  When  the  number  of  mature  female 
red  king  crab  is  above  threshold,  and  the 
ESB  is  equal  to  or  greater  than  14.5 
million  lb  (6,577  mt)  but  less  than  55 
million  lb  (34,948  mt),  the  Zone  1  red 
king  crab  PSC  limit  would  be  100,000 
crab;  and 

c  When  the  number  of  mature  female 
red  king  crab  is  above  threshold,  and  the 
ESB  is  equal  to  or  greater  than  55 
million  lb  (^4,948  mt)  the  Zone  1  red 
king  crab  PSC  limit  would  be  200,000 
crab. 

Crab  are  qaught  incidentally  during 
harvest  operations  for  groiuidfish.  One 
objective  of  the  FMP  is  to  minimize  the 
impact  of  B$AI  groundfish  fisheries  on 
crab  and  other  prohibited  species  while 
providing  for  rational  and  optimal  use 
of  the  region's  fishery  resotut».  All  gear 
types  used  to  catch  groimdfish  have 
some  potential  to  catch  crab 
incidentally,  but  most  of  the  crab 
bycatch  occurs  in  trawl  fisheries. 

A  PSC  limit  of  135,000  red  king  crab 
was  establisfced  in  1987  for  the  domestic 
yellowfin  sole/other  flatfish  fishery  in 
Zone  1.  Thit  PSC  limit  was  based  on  a  . 
negotiated  agreement  between  crab  and 
groimdfish  industry  representatives.  In 
1989,  the  Zone  1  red  king  crab  PSC  limit 


was  extended  to  the  remaining  trawl 
fisheries  and  increased  to  the  current 
level  of  200,000  crab.  This  PSC  limit  is 
apportioned  among  trawl  fisheries 
during  the  annual  specification  process 
as  fishery  specific  bycatch  allowances. 
When  a  fishery  attains  its  specified 
bycatch  allowance,  Zone  1  is  closed  to 
that  fishery. 

The  bycatch  of  red  king  crab  in  BSAI 
groimdfish  fisheries  totaled  48,191  in 
1995,  which  was  down  significantly 
from  a  recent  high  of  281,023  in  1994. 
Most  red  king  crab  bycatch  is  taken  in 
the  trawl  fisheries  (97  percent).  The  rock 
sole/flathead  sole/"other  flatfish" 
fishery  accounts  for  most  of  the  red  king 
crab  trawl  bycatch.  Approximately  80 
percent  of  the  red  king  crab  bycatch  has 
been  taken  from  the  area  encompassed 
by  the  existing  crab  protection  Zone  1. 

The  Council's  proposed  adjustment  to 
the  red  king  crab  PSC  limit  is  an  effort 
to  protect  further  the  stocks  of  Bristol 
Bay  red  long  crab  by  limiting  the 
incidental  take  of  this  species  when  the 
stock  is  depressed.  The  proposed 
criteria  for  the  annual  specification  of 
the  PSC  limit  were  developed  by  the 
BSAI  Crab  Plan  Team,  based  on  input 
from  the  Council's  Scientific  and 
Statistical  Committee,  and  use  the 
mature  female  crab  threshold  number 
established  in  the  Crab  FMP  plus  the 
effective  spawning  biomass  annually 
dvived  by  NMFS  and  the  Alaska 
Etepartment  of  Fish  and  Game  as  a  basis 
for  establishing  an  annual  red  king  crab 
PSC  limit. 

In  addition  to  the  above,  the  EA/RIR/ 
IRFA  for  Amendment  37  also  includes 
information  on  and  alternatives  for 
bycatch  limits  for  Tanner  and  snow 
crab.  However,  the  Council  made  no 
recommendations,  other  than  the  status 
quo,  on  bycatch  limits  for  Taimer  and 
snow  crab  at  this  time.  The  Council 
indicated  that  action,  other  than  status 
quo,  may  be  taken  in  September  1996. 
If  measures  are  adopted  at  that  time, 
they  would  proceed  as  a  separate  FMP 
amendment. 

Economic  considerations 

Estimates  based  on  the  Bering  Sea 
simulation  model  indicate  that  the 
proposed  management  measures  would 
lead  to  a  slight  decrease  in  the  net 
benefits  to  the  Nation  over  the  status 
quo  based  on  both  the  1993  and  1994 
data.  The  approximately  $1.1  million 
decrease  in  net  benefits  (1993  data)  and 
$1.3  million  decrease  in  net  benefits 
(1994  data)  result  in  approximately  a  0.4 
{jercent  and  a  0.5  percent  decrease  of 
the  net  benefits  to  the  Nation  under 
status  quo  from  1993  and  1994  data, 
respectively.  However,  given  a  certain 
level  of  uncertainty  inherent  in  the  data, 


and  in  the  model  procedures,  these 
predicted  changes  in  net  benefits  to  the 
Nation  are  probably  not  great  enough  to 
indicate  an  actual  change  frt>m  the 
status  quo. 

In  general,  time  area  closures  cause 
shifts  in  groundfish  fishery  effort.  With 
each  additional  bycatch  restriction, 
options  for  the  groimdfish  trawl  fleets 
are  reduced  and  these  effort  shifts  coiUd 
increase  the  bycatch  of  other  prohibited 
species.  To  some  extent,  this  situation 
occurred  in  the  rock  sole  trawl  fishery 
as  a  result  of  implementing  the  RKCSA 
'in  1995  and  1996.  However,  these 
tradeoffs  will  occur  with  any  protection 
closure  that  may  be  implemented. 

Other  proposed  changes  to  the 
regulatioiis 

NMFS  proposes  to  correct  the 
regulations  at  §679.21(e)(7)(iii)  to 
remove  an  incorrect  reference  to  a  Zone 
2  red  king  crab  PSC  limit.  NMFS  also 
proposes  to  clarify  the  regulations  by 
rearranging  regulatory  text.  The 
paragraph  that  closes  the  Chum  Salmon 
Savings  Area  was  originally  placed  in 
the  Prohibited  Species  management 
section  of  regulations  at  §  679.21.  NMFS 
proposes  to  redesignate  this  paragraph 
from  the  Prohibited  Species 
Management  section  at 
§679.21(e)(7)(vi)(A)(l)to 
§679.22(a)(10).  the  Closure  section.  This 
redesignation  would  simply  move  an 
existing  paragraph  bom.  one  section  to 
another  more  applicable  section  to 
maintain  consistency  in  the  placement 
of  closure  restrictions. 

Classification 

Section  304(a)(l)P)  of  the  Magnuson 
Act  requires  NMFS  to  publish 
regulations  proposed  by  a  Council 
within  15  days  of  receipt  of  an  FMP 
amendment  and  regulations.  At  this 
time,  NMFS  has  not  determined  that  the 
FMP  amendment  these  rules  would 
implement  is  consistent  with  the 
national  standards,  other  provisions  of 
the  Magnuson  Act,  and  other  applicable 
laws.  NMFS,  in  making  that 
determination,  will  take  into  account 
the  data,  views,  and  comments  received 
during  the  comment  period. 

The  Council  prepared  an  IRFA  as  part 
of  the  RIR,  which  describes  the  impact 
this  proposed  rule  would  have  on  small 
entities,  if  adopted.  Many  trawl  vessels 
and  processors  participating  in  the  BSAI 
groundfish  fishery  could  be  affected  by 
this  proposed  action.  Potentially, 
scallop  vessels  could  also  be  affected  by 
the  closure  areas  in  this  action. 
However,  historical  data  indicate  that 
scallop  vessels  have  not  fished  in  the 
closed  6ueas;  therefore,  they  are  unlikely 
to  be  affected  by  this  action.  Most 
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catcher  vessels  harvesting  groundfish  off 
Alaska  are  considered  small  entities  and 
would  be  affected  by  the  trawl  closure 
areas.  The  economic  impact  on  small 
entities  that  would  result  from  closvires 
could  result  in  a  reduction  in  annual 
gross  revenues  by  more  than  5  percent 
and  would  have  a  signlBcant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  132  catcher  vessels  that 
harvested  groundfish  off  Alftska  in  1993 
are  considered  small  entities.  That  many 
vessels  could  be  affected  by  the  trawl 
closiue  areas  and  the  changes  to  the 
21one  1  red  king  crab  PSC  limits,  based 
on  the  best  available  information.  A 
copy  of  this  analysis  is  available  &t)m 
the  Coimcil  (see  ADDRESSES). 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.0. 12866. 

List  of  Subjects  in  50  CFR  Part  679 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  September  4, 1996. 
N.  Foster, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,'  50  CFR  part  679  is  proposed 
to  be  amended  as  follows: 

PART  679— FISHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

1.  The  authority  citation  for  part  679 
continues  to  read  as  follows: 

Auibority:  16  U.S.C.  773  etseq.,  1801  et 
seq.  . 

2.  hi  §  679.2,  definitions  of  the 
"Nearshore  Bristol  Bay  Trawl  Closure 
Area",  the  "Red  King  Crab  Savings 
Area",  and  the  "Red  King  Crab  Savings 
Subarea"  are  added  in  alphabetical 
order  to  read  as  follows: 

{879^    DennltkHis. 

•  *        *        *        • 

Nearshore  Bristol  Bay  Trawl  Closiue 
Area  of  the  BSAI  (see  §  679.22(a)(9)) 

•  •        •        *        • 

Red  King  Crab  Savings  Area  (lUCCSA) 
of  the  BSAI  (see  §  679.22(a)(3)) 

Red  King  Crab  Savings  Subarea 
(RKCSS)ofthe  BSAI  (see 
§679.21(e)(3)(ii)(B)) 

3.  In  §  679.7,  paragraph  (c)(1)  is 
removed  and  paragraph  (c)(2)  is 
redesignated  as  paragraph  (c)(1), 
paragraph  (c)(3)  is  redesignated  as 
paragraph  (c)(2)  and  paragraph  (c)(4)  is 
redesignated  as  paragraph  (c)(3). 

4.  In  §  679.21  the  heading  of 
paragraph  (e)(7)(vi)(A)  and  paragraph 
(e)(7)(vi)(A)(2)  are  removed,  paragraph 


(e)(7)(viKA)(2)  is  redesignated  as 
paragraph  (e)(7)(vi)(A),  paragraph  - 
(e)(3)(ii)(B)  is  redesignated  as  paragraph 
(e)(3){ii)(C),  paragraphs  (e)(l)(i).  (e)(6). 
(e)(7)(ii),  (e)(7)(iii),  are  revised,  and 
paragraph  (e)(3)(ii)(B)  is  added  to  read 
as  followsL 

$679^1    Prohit>tted  species  bycateh 
managamsnt 

•        •        *        *        • 

(e)*  •  *  (1)  *  •  *  (i)  fled  king  crab  in 
Zone  I— The  PSC  Umit  of  red  king  crab 
caught  by  trawl  vessels  while  engaged 
in  directed  fishing  for  groundfish  in 
Zone  1  during  any  fishing  year  will  be 
specified  annually  by  NMFS,  after 
consultation  with  the  Council,  based  on 
abundance  and  spawning  biomass  of  red 
king  crab  using  the  criteria  set  out  under 
paragraphs  (e)(l)(i)  (A)  through  (C)  of 
this  section. 

(A)  When  the  number  of  mature 
female  red  king  crab  is  at  or  below  the 
threshold  of  8.4  million  mature  crab  or 
the  effective  spawning  biomass  is  less 
than  or  equal  to  14.5  milhon  lb  (6,577 
mt),  the  Zone  1  PSC  limit  will  be  35,000 
red  king  crab. 

(B)  when  the  niunber  of  matiure 
female  red  king  crab  is  above  the 
threshold  of  8.4  million  mature  crab  and 
the  effective  spawning  biomass  is  equal 
to  or  greater  than  14.5  but  less  than  55 
million  lb  (24.948  mt).  the  Zone  1  PSC 
Umit  will  be  100,000  red  king  crab. 

(C)  When  the  number  of  mature 
female  red  king  crab  is  above  the 
threshold  of  8.4  million  mature  crab  and 
the  effective  spawning  biomass  is  equal 
to  or  greater  than  55  million  lb,  the  Zone 
1  PSC  limit  will  be  200,000  red  king 
crab. 

***** 

or  •  *  (ii)  •  *  •  (B)  fled  King  Crab 
Savings  Subarea  (RKCSS).  [1]  The 
RKCSS  is  the  portion  of  the  RKCSA 
between  56°  00'  and  56'  10'  N.  lat. 
Notwithstanding  other  provisions  of  this 
part,  vessels  using  non-pelagic  trawl 
gear  in  the  RKCSS  may  engage  in 
directed  fishing  for  groundfish  in  a 
given  year  if  the  ADF&G  had  established 
a  guideline  harvest  level  the  previous 
year  for  the  red  king  crab  fishery  in  the 
Bristol  Bay  area. 

(2)  When  the  RKCSS  is  open  to 
vessels  fishing  for  groundfish  with  non- 
pelagic  trawl  gear  under  paragraph 
(e)(3)(ii)(B)(l)  of  this  section,  NMFS. 
after  consultation  with  the  Coimcil,  will 
specify  an  amount  of  the  red  king  crab 
bycateh  limit  annually  estabUshed 
under  paragraph  (e)(l)(i)  of  this  section 
for  the  RKCSS.  The  amount  of  the  red 
king  crab  bycateh  limit  specified  for  the 
RKCSS  will  not  exceed  an  amount 
equivalent  to  35  percent  of  the  trawl 
bycateh  allowance  specified  for  the  rock 


sole/flathead  sole/"other  flatfish" 
fishery  category  under  this  paragraph 
(e)(3)  and  will  be  based  on  the  need  to 
optimize  the  groundfish  harvest  relative 
to  red  king  crab  bycateh. 

(6)  Notification— ii)  General.  NMFS 
will  publish  annually  in  the  Federal 
Register  the  annual  red  king  crab  PSC 
limit  and,  if  applicable,  the  amount  of 
this  PSC  limit  specified  for  the  RKCSS, 
the  proposed  and  final  bycateh 
allowances,  seasonal  apportionments 
thereof,  and  the  manner  in  which 
seasonal  apportionments  of  nontrawl 
fishery  bycateh  allowances  will  be 
managed,  as  required  under  this 
paragraph  (e). 

(ii)  Public  comment.  Public  comment 
will  be  accepted  by  NMFS  (m  the 
proposed  annual  red  king  crab  PSC  limit 
and,  if  applicable,  the  amount  of  this 
PSC  limit  specified  for  the  RKCSS,  the 
proposed  and  final  bycateh  allowances, 
seasonal  appcutionments  thereof,  and 
the  manner  in  which  seasonal 
apportionments  of  nontrawl  fishery 
bycateh  allowances  will  be  managed,  for 
a  period  of  30  days  from  the  date  of 
publication  in  the  Federal  Register. 

(7)  *  •  * 

(ii)  fled  king  cmb  or  C.  bairdi  Tanner 
crab.  Zone  1,  closure.  (A)  General. 
Except  as  provided  in  paragraph  (e)(7)(i) 
of  this  section,  if,  during  the  fishing 
year,  the  Regional  Director  determines 
that  U.S.  fishing  vessels  participating  in 
any  of  the  fishery  categories  listed  in 
paragraphs  (e){3){iv)(B)  through  (F)  of 
this  section  will  catch  the  Zone  1 
bycateh  allowance,  or  seasonal 
apportionment  thereof,  of  red  king  crab 
or  C.  bairdi  Tanner  crab  specified  for 
that  fishery  category  under  paragraph 
(e)(3)  of  this  section,  NMFS  will  publish 
in  the  Federal  Register  the  closure  of 
Zone  1,  including  the  RKCSS,  to 
directed  fishing  for  each  species  and/or 
species  group  in  that  fishery  category  for 
the  remainder  of  the  year  or  for  the 
remainder  of  the  season. 

(B)  RKCSS.  If  during  the  fishing  year 
the  Regional  Director  determines  that 
the  amount  of  the  red  king  crab  PSC 
limit  that  is  specified  for  the  RKCSS 
under  §  679.21(e)(3)(ii)(B)  of  this  section 
will  be  caught,  NMFS  will  publish  in 
the  Federal  Register  the  closure  of  the 
RKCSS  to  directed  fishing  for 
groundfish  with  non-pelagic  trawl  gear 
for  the  remainder  of  the  year. 

(iii)  C.  bairdi  Tanner  crab.  Zone  2, 
closure.  Except  as  provided  in 
paragraph  (e)(7)(i)  of  this  section,  if, 
during  the  fishing  year,  the  Regional 
Director  determines  that  U.S.  fishing 
vessels  participating  in  any  of  the 
fishery  categories  Usted  in  paragraphs 
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(eM3)(iv)(B)  through  (F)  of  this  section 
will  catch  the  Zcme  2  bycatch 
allowance,  or  seasonal  apportionment 
thereof,  of  d  bairdi  Tanner  crab 
specified  fot  that  fishery  category  imder 
paragraph  (9)(3)  of  this  section,  NMFS 
will  publish  in  the  Federal  Register  the 
closure  of  2U>ne  2  to  directed  fishing  for 
each  species  and/or  species  group  in 
that  fishery  category  for  the  remainder 
of  the  year  or  for  the  remainder  of  the 
season.        | 
•        •        W        *        • 

5.  In  §67^.22,  paragraphs  (a)(1),  (a)(2), 
and  (a)(3)  aib  revised  and  paragraphs 
(a)(9)  and  (a)  (10)  are  added  to  read  as 
follows: 

1679.22    Closures. 

(a)*«* 

(1)  Zone  t  (512)  closure  to  trawl  gear. 
No  fishing  with  trawl  gear  is  allowed  at 
any  time  in  reporting  Area  512  of  Zone 
1  in  the  Bering  Sea  subarea. 

(2)  Zone  |  (516)  closure  to  trawl  gear. 
No  fishing  with  trawl  gear  is  allowed  at 
any  time  in  reporting  Area  516  of  Zone 
1  in  the  Bering  Sea  Subarea  during  the 
period  March  15  through  Jime  15. 

(3)  Red  King  Crab  Savings  Area. 
Directed  fishing  for  groundfish  by 
vessels  using  trawl  gear  other  than 
pelagic  travrl  gear  is  prohibited  at  all 
times,  except  as  provided  at 
$67g.21(e)(3)(ii)(6)  of  this  section,  in 
that  part  of  the  Bering  Sea  subarea 
defined  by  ftraight  lines  connecting  the 
following  c0ortUnates,  in  the  order 
listed: 

Latitude  longitude 
56»00'  N.i  162*00'  W. 


56»00'  N.,  164»00'  W. 
57»00*  N.,  164"*00'  W. 
57''00'  N..  162»0O'  W. 
56*00'  N.,  162''00'  W. 

•  •         •         •         •  . 

(9)  Nearshore  Bristol  Bay  Trawl 
Closure.  Directed  fishing  for  groundfish 
by  vessels  using  trawl  gear  in  Bristol 
Bay,  as  described  in  the  current  edition 
of  NOAA  chart  16006,  is  closed  at  all 
times  in  the  area  east  of  162''00'  W. 
long.,  except  that  the  area  bounded  by 
a  strai^t  Une  connecting  the  following 
coordinates  in  the  order  Usted  below  is 
open  to  trawling  fi-om  1200  hours  (A.l.t.) 
April  1  to  1200  hours  (A.l.t)  June  15  of 
each  year: 

Latitude  Longitude 
58'*00'N..  IBCOO'W. 
5B*43'N.,  160°00'W. 
58''43'N.,  159''00'W. 
58"00'N.,  159»00'W. 

sa-oo'N..  leo-ocw. 

(10)  Trawling  is  prohibited  firom 
August  1  through  August  31  in  the 
Chum  Salmon  Savings  area  defined  at 
§679.21(e)(7)(vi)(B). 

•  *•••. 

6.  The  proposed  rule  published  at  60 
FR  40380,  August  2, 1996,  proposing  to 
amend  50  CFR  part  679,  is  hirther 
proposed  to  be  amended  by  adding 
paragraphs  (c)(l)(viii)  and  (c)(l)(ix)  to 
§679.50  to  read  as  follows: 

}  679.50    Qroundflsli  OtMsrvsr  Program 
appllcat>to  through  DscemlMr  31, 1997. 

***** 

(c)*  *  • 
(1)  *  •  * 

(viii)  Red  King  Crab  Savings  Area.  (A) 
Any  catcher/processor  or  catcher  vessel 


used  to  fish  for  groundfish  in  the  Red 
King  Crab  Savings  area  must  carry  a 
NMFS-certified  observer  during  100 
percent  of  its  fishing  days  in  which  the 
vessel  uses  pelagic  trawl  gear,  pot,  jig, 
or  longline  gear. 

(B)  Any  catcher/processor  or  catcher 
vessel  used  to  fish  for  groundfish  in  the 
Red  King  Crab  Savings  Subarea  and 
subject  to  this  subarea  being  open  to 
vessels  fishing  for  groimdfish  with  non- 
pelagic  trawl  gear  under 
§679.21(e)(3)(ii)(B)  of  this  part,  must 
carry  a  NMFS-certified  observer  during 
100  percent'  of  its  fishing  days  in  which 
the  vessel  uses  non-pelagic  trawl  gear. 

(ix)  Nearshore  Bristol  Bay  Trawl 
Closure.  Any  catcher/processor  or 
catcher  vessel  used  to  fish  for 
groundfish  in  the  Nearshore  Bristol  Bay 
Trawl  Closure  area  must  carry  a  NMFS- 
certified  observer  during  100  percent  of 
its  fishing  days  in  which  the  vessel  uses 
trawl  gear. 
*        *        •        •        • 

7.  hi  §679.62,  paragraph  (d)  is  revised 
to  read  as  follows: 

S  679.62    General  limttations. 

***** 

(d)  Closed  areas.  It  is  imlawful  fcft  any 
person  to  dredge  for  scallops  in  any 
Federal  waters  off  Alaska  that  are  closed 
to  fishing  with  trawl  gear  or  non-pelagic 
trawl  gear  under 

§679.22(a)(l)(i),  (a)(2)(i),  (a)(3).  (a)(4), 
(a)(6),  (a)(7),  (a)(9).  and  (b). 
(PR  Doc  96-23039  Filed  9-9-96;  11:40  amj 
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Notices 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  ttiat  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  deasions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Submission  for  0MB  Review; 
Comment  Request 

September  6. 1996. 

The  Department  of  Agriculture  has 
submitted  the  following  information 
collection  requirement(s)  to  0MB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Comments 
regarding  these  information  collections 
are  best  assvu«d  of  having  their  full 
effect  if  received  within  30  days  of  this 
notification.  Comments  should  be 
addressed  to:  Desk  Officer  for 
Agriculture,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB), 
Washington,  D.C.  20503  and  to 
Department  Clearance  Officer,  USDA, 
OaO,  Mail  Stop  7602,  Washington,  D.C. 
20250-7630.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  (202)  720-6204  or  (202)  720- 
6746. 

•  Rural  Utilities  Service 

Title:  7  CFR  1789,  Use  of  Consultants 
Funded  by  Borrowers. 

Summary:  Section  18(c)  of  the  RE  Act 
(7  U.S.C.  918(c))  authorizes  RUS  to  use 
consultants  voluntarily  funded  by 
borrowers  for  financial,  legal, 
engineering,  and  other  technical 
services.  The  consultants  may  be  used 
to  facilitate  timely  action  on 
applications  by  borrowers  for  financial 
assistance  and  for  approvals  required  by 
RUS  pursuant  to  the  terms  of 
outstanding  loan  or  security  instruments 
or  otherwise. 

Need  and  Use  of  the  Information:  The 
information  will  be  used  by  RUS  to 
determine  whether  it  is  appropriate  to 
use  a  consultant  voluntarily  funded  by 
the  borrower  to  expedite  a  particular 
borrower  application. 

Description  of  Respondents:  Business 
or  other  for-profit;  Not-for-profit 
institutions. 


Number  of  Respondents:  6. 
Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  12. 

•  Food  Safety  and  Inspection  Service 

Title:  Pathogen  Reduction;  Hazard 
Analysis  and  Critical  Control  Point 
(HACCP)  Systems. 

Summary:  FSIS  is  estabUshing 
requirements  applicable  to  meat  and 
poulfry  establishments  designed  to 
reduce  the  occupance  and  numbers  of 
pathogenic  microorganisms  on  meat  and 
poultfy  products,  reduce  the  incidence 
of  foodbome  illness  associated  with  the 
consumption  of  thpse  products,  and 
provide  a  new  framework  for 
modernization  of  the  current  system  of 
meat  and  poultry  inspection. 

Need  and  Use  of  the  Information:  The 
HACCP  process  will  help  reduce  or 
eliminate  the  presence  of  pathogenic 
microorganisms  in  meat  and  poultry 
products. 

Description  of  Respondents:  Business 
or  other  for-profit;  State,  Local  or  Tribal 
Government. 

Number  of  Respondents:  9,079. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  On  occasion; 
Daily. 

Total  Burden  Hours:  7,904,222. 

•  Forest  Service 

Title:  State  and  Private  Forestry 
Accomplishment  Reporting. 

Summary:  USDA  Forest  Service 
through  its  State  and  Private  Forestry 
Brandi  conducts  a  number  of 
cooperative  programs  within  State 
agencies.  These  cooperative  programs  in 
Forest  Management,  Watershed 
Management,  Insect  and  Disease 
Control,  Forest  Fire  Control,  Rural 
Community  Fire  Protection,  and 
Resource  Conservation  and 
E)evelopment  operate  in  all  50  states, 
Guam,  Puerto  Rico  and  the  Virgin 
Islands. 

Need  and  Use  of  the  Information: 
Information  is  utilized  for  management 
reviews  and  audits  of  grant  recipients 
and  to  determine  that  funds  are  being 
expended  in  a  non-discriminatory 
manner. 

Description  of  Respondents:  State, 
Local  or  Tribal  Government. 

Number  of  Respondents:  53. 

FrequeiKy  of  Responses:  Reporting: 
Annually. 

Total  Burden  Hours:  524. 
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•  Farm  Service  Agency 

Title:  Annual  Certification 
Requirements  (7  CFR  Parts  12  and  718), 
Assignment  of  Payments  (7  CFR  Part 
1404,  and  Power  of  Attorney  7  CFR  Part 
720)— Addendum  II. 

Summary:  These  are  new 
requirements  enacted  imder  the  Federal 
Agriculture  Improvement  and  Reform 
Act  of  1996. 

Need  and  use  of  the  Information:  The 
information  is  needed  in  order  for  the 
county  and  state  committee  to 
determine  benefits  available  to  the 
producer(s). 

Description  of  Respondents:  Farms. 

Number  of  Respondents:  1,400,250. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  2,779,710. 

•  Food  and  Consumer  Service 

Title:  7  CFR  Part  220— School 
Breakfast  Program. 

Summary:  The  School  Breakfast 
Program  provides  for  the  appropriation 
of  "such  sums  as  are  necessary  to  enable 
the  Secretary  of  Agriculture  to  carry  out 
a  program  to  assist  in  initiating, 
maintaining  or  expanding  nonprofit 
breakfast  programs  in  all  schools  which 
make  application  for  assistance  and 
agree  to  carry  out  a  nonprofit  breakfast 
program  in  accordance  with  this  Act." 

Need  and  Use  of  the  Information: 
Serious  legal  and  accountability 
questions  would  be  raised  if  this 
collection  was  not  conducted. 

Description  of  Respondents:  State, 
Local,  or  Tribal  Government; 
Individuals  or  households;  Business  or 
other  for-profit;  Not-for-profit 
institutions;  Federal  Government 

Number  of  Respondents:  66,272. 

Frequency  of  Responses: 
Recordkeeping;  Reporting;  Monthly; 
Quarterly;  Semi-annually;  Annually; 
Daily. 

Total  Burden  Hours:  3,667.170. 

•  Food  and  Consumer  Service 

Title:  7  CFR  Part  210— National 
School  Lunch  Program. 

Summary:  The  National  School  Lunch 
Program  provides  for  safeguarding  the 
health  and  well-being  of  the  Nation's 
children  and  to  encourage  the  domestic 
consumption  of  nutritious  agricultural 
commodities  and  other  food,  by 
assisting  the  States  in  providing  an 
adequate  supply  of  food  and  other 
facilities  for  the  establishment. 
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maintenance,  operation  ,  and  expansion 
of  nonprofft  school  lunch  programs. 

Need  ancf  Use  of  the  Information: 
Serious  legal  and  accountability 
questions  if  ould  be  raised  if  the 
collection  4f  information  was  not 
collected.   ! 

Descriptipn  of  Respondents:  State, 
Local,  or  Tribal  Government; 
bidividuals  or  households;  Business  or 
other  for-pibnt;  Not-for-profit 
institution.'?  Federal  Government. 

Number  of  Respondents:  114,169. 

Frequency  of  Responses: 
Recordkeeding;  Reporting:  On  occasion; 
Monthly;  Semi-annually;  Annually; 
Biennially;  Daily. 

Total  Burden  Hours:  9,136,382. 

•  Animal  apd  Plant  Health  Inspection 
Service 


atic 


Title:  National  Animal  Health 
Monitoring  System  (NAHMS). 

Summary:  Data  will  be  collected  from 
individuals  and  organizations  involved 
in  the  dairyt  beef,  poultry,  aquaculture, 
sheep,  and  equine  industries,  as  well  as 
from  individuals  or  groups  with 
knowledge  bf  the  scope,  causes,  and 
public  health  and/or  economic 
consequenfss  of  new  and  emerging 
animal  health  issues. 

Need  and  Use  of  the  Information:  The 
information  collected  will  be  used  to 
identify  baseline  trends;  to  determine 
risks  and  coisequenceis  of  new  and 
emerging  animal  health  issues;  and  to 
determine  the  economic  consequences 
of  animal  diseases  management  and 
environmental  practices. 

Description  of  Respondents:  Farms; 
State.  Local,  or  Tribal  Government. 

Number  of  Respondents:  7,240. 

Frequency  of  Responses:  Reporting: 
On  occasioi);  Monthly;  Quarterly. 

Total  Buiiien  Hours:  5,280. 

•  Agricultural  Marketing  Service 

Title:  Reporting  and  Record  Keeping 
Requirements  under  Regulations  (other 
than  Rules  ^f  Practice)  Under  the 
Perishable  ^Agricultural  Commodities 
Act,  1930.    1 

Summary;  The  Perishable 
Agricultural  Commodities  Act 
establishes  i  code  of  fair  trading 
practices  covering  the  marketing  of  fresh 
and  frozen  fruits  and  vegetables.  It 
protects  groovers,  shippers,  and 
distributors  by  prohibiting  unfair 
practices. 

Need  and  Use  of  the  Information:  The 
Perishable  i^gricultural  Commodities 
Act  require^nearly  all  commission 
merchants,  dealers,  and  brokers  buying 
or  selling  fniits  and/or  vegetables  in 
interstate  or  foreign  commerce  to  be 
licensed.  The  information  collected  is 
used  to  administer  licensing  provisions 
under  the  A^. 


Description  of  Respondents:  Business 
or  other  for-profit;  Individuals  or 
households;  Farms; 

Number  of  Respondents:  15,550. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  On  occasion; 
Annually. 

Total  Burden  Hours:  116,47&. 

•  Forest  Service 

Title:  Visitor  Permit  and  Visitor 
Registration  Card 

Summary:  The  visitor  permit  is  used 
only  where  pubUc  use  levels  must  be 
managed  to  prevent  resource  damage, 
preserve  quality  of  the  experience,  or  for 
public  safety.  The  visitor  registration 
card  is  for  use  as  mandated  by 
management  plans. 

Nee^  and  Use  of  the  Information:  Not 
having  the  permit  and  registration  card 
could  cause  overuse  and  site 
deterioration  in  some  environmentally 
sensitive  areas.  Not  having  the 
registration  card  would  mean  special 
studies  to  collect  use  data  or 
management  decisions  based  on  Httle 
data. 

Description  of  Respondents: 
Individuals  or  households. 

Number  of  Respondents:  329,000. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  16,500. 

•  National  Agricultural  Statistics 
Service 

Title:  1997  Census  of  Agriculture 

Summary:  The  Census  of  Agriculture 
is  conducted  every  5  years.  It  covers  all 
agricultural  operations  in  each  state,  the 
Commonwealth  of  Puerto  Rico,  Guam, 
the  U.S.  Virgin  Islands  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands  that  meet  the  farm  definition. 
Detailed  benchmark  data  are  provided 
every  5  years  for  the  agricultural  sector 
of  the  economy. 

Need  and  Use  of  the  Information:  The 
Census  of  Agriculture  provides  the  only  . 
source  of  periodic,  comparable,  detailed 
county  data  descriptive  of  the  structure 
of  the  agricultural  production  sectors  of 
the  United  States  and  its  territories. 

Description  of  Respondents:  Farms. 

Number  of  Respondents:  3,586,880. 

Frequency  of  Responses:  Reporting: 
Every  5  years. 

Total  Burden  Hours:  1,319,438. 
Larry  K.Hoberaon, 

Deputy  Departmental  Cleamnce  Officer. 
[FR  Doc.  96-23402  Filed  9-11-96;  8:45  ami 
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Agricultural  Marketing  Service 
PA-03-06] 

Milk  for  Manufacturing  Purposes  and 
Ks  Production  and  Processing; 
Requirements  Recommended  for 
Adoption  by  State  Regulatory 
Agencies 

AQS4CY:  Agricultiural  Marketing  Service, 

USDA. 

ACTION:  Notice. 

StJMMARY:  This  document  amends  the 
recommended  manufacturing  milk 
requirements  (Recommended 
Requirements)  by  reducing  the 
maximum  allowable  bacterial  estimate 
and  somatic  cell  count  in  producer  herd 
milk  and  by  reducing  the  maximum... 
allowable  bacterial  estimate  in 
commingled  milk.  In  addition,  this 
amendment  modifies  the  follow-up 
procedures  when  producer  herd  milk 
exceeds  the  maximum  allowable 
bacterial  estimate.  The  amendment  to 
reduce  somatic  cell  count  and  bacterial 
estimate  was  initiated  at  the  request  of 
the  National  Association  of  State 
£)epartments  of  Agriculture  (NASDA) 
and  was  developed  in  cooperation  with 
NASDA,  dairy  trade  associations,  and 
producer  groups. 

EFFECTIVE  DATE:  November  12, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roland  S.  Golden,  Dairy  Products 
Marketing  Specialist,  Dairy 
Standardization  Branch,  USDA/AMS/ 
Dairy  Division.  Room  2750-S,  P.O.  Box 
96456,  Washington,  DC  20090-6456, 
(202)720-7473. 

SUPPLEMENTARY  INFORMATION:  Under  the 
authority  of  the  Agricultural  Marketing 
Act  of  1946,  as  amended  (7  U.S.C.  1621- 
1627),  the  U.S.  Department  of 
Agriculture  maintains  a  set  of  model 
regulations  relating  to  quality  and 
sanitation  requirements  for  the 
production  and  processing  of 
manufocturing  grade  milk.  These 
Recommended  Requirements  are 
available  for  adoption  by  the  various 
States.  The  purpose  of  the  model 
requirements  is  to  promote,  through 
State  adoption  and  enforcement, 
uniformity  in  State  dairy  laws  and 
regulations  relating  to  manufacturing 
grade  milk. 

On  July  22, 1992,  the  Dairy  Division 
of  NASDA  passed  a  resolution 
recommending  that  certain  milk  quality 
requirements  be  tightened.  The  Dairy 
Division  of  NASDA  requested  that  the 
maximum  allowable  bacterial  estimate 
in  producer  herd  milk  be  reduced  from 
1,000,000  per  ml.  to  500,000  per  ml.  and 
that  the  maximum  allowable  somatic 
oell  count  in  producer  herd  milk  be 
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reduced  from  1,000,000  per  mL  to 
750,000  per  ml.  (The  changes  for 
somatic  cell  coimt  only  apply  to  milk 
bom  cows,  not  milk  from  goats.)  The 
Dairy  Division  of  NASDA  also  requested 
that  the  maximum  allowable  bacterial 
estimate  in  commingled  milk  be 
reduced  from  3,000,000  per  ml.  to 
1,000,000  per  ml. 

Their  desire  to  have  these  dianges 
were  further  reinforced  in  a  resolution 
passed  on  July  18, 1994.  In  this 
resolution,  the  Dairy  Division  of 
NASDA  requested  that  USDA  expedite 
the  printing  of  this  amendment. 

hi  addition,  certain  State  regulatory 
agencies  have  requested  modifications 
to  the  follow-up  procedures  when 
producer  herd  milk  exceeds  the 
maximum  allowable  bacterial  estimate. 
Changes  are  made  that  increase 
uniformity  with  producer  herd  milk 
bacteria  and  somatic  cell  follow-up 
procedures.  This  modified  follow-up 
program  is  more  adaptable  to  computer- 
based  recordkeeping. 

In  order  to  align  the  bacterial  estimate 
and  somatic  cell  count  requirements 
contained  in  the  Recommended 
Requirei&ents  with  the  resolution 
passed  by  NASDA,  USDA  is  amending 
this  document  as  follows: 

1.  Reduce  the  maximum  somatic  cell 
count  permitted  in  producer  herd  milk 
(no  change  for  goat  milk).  The  number 
of  leukocytes  (somatic  cells)  present  in 
milk  increases  as  a  result  of  mammary 
gland  infection  (mastitis)  and  provides 
information  regarding  the  health  of  the 
dairy  herd.  The  National  Mastitis 
Council  (NMC)  is  an  organization  that 
promotes  research  and  provides- 
educational  materials  to  help  dairy 
producers  reduce  the  incidence  of 
mastitis  and  thus  enhance  milk  quality. 
In  their  publication  entitled  Current 
Concepts  of  Bovine  Mastitis*,  the  NMC 
states  that  "Presence  of  more  than 
500,000  leukocytes  per  milliliter  of 
mixed  herd  milk  suggests  a  significant 
incidence  of  mastitis  in  a  given  herd." 
Changes  in  the  Recommended 
Requirements  will  reduce  the  maximum 
somatic  cell  count  permitted  in 
producer  herd  milk  (cows  milk  only) 
from  1.000.000  to  750,000  per  ml. 
Through  effective  herd  management, 
many  dairy  farmers  have  reduced  the 
number  of  somatic  cells  well  below  this 
maximum  limit.  Since  the  number  of 
somatic  cells  found  in  milk  produced 
from  healthy  goats  is  normally  higher 
than  the  number  found  in  cows  milk. 


I  R.W.  Brown,  Current  Concepts  of  Bovine 
Mastitis.  Washington:  National  Mastitis  Council, 
196S.  pp.  30-34. 


similar  reductions  have  not  been  made 
for  goat  milk. 

2.  Delete  the  laboratory  screening  tests 
for  somatic  cells  in  producer  herd  milk 
samples  (no  change  for  goat  milk).  The 
CaUfomia  Mastitis  Test  (CMT)  and  the 
Wisconsin  Mastitis  Test  (WMT)  were 
used  as  screening  tests  for  somatic  cells. 
These  screening  tests  are  accurate  for 
samples  containing  1,000,000  or  more 
somatic  cells  per  ml.  Since  this  action 
reduces  maximum  somatic  cell  count  to 
750,000  per  ml.,  the  CMT  and  WMT 
tests  are  not  accurate  enough  to  screen 
cow  milk  at  the  reduced  level.  Since  the 
maximum  somatic  cell  count  for  goat 
milk  remains  at  1,000,000  per  ml.,  the 
CMT  and  WMT  tests  may  continue  to  be 
used  to  screen  goat  milk.  This 
amendment  identifies  those  tests  that 
may  be  used  for  somatic  cell  counting 
and  makes  provisions  for  additional 
methods  that  may  later  be  added  to  the 
latest  edition  of  "Standard  Methods  for 
the  Examination  of  Dairy  Products." 

3.  Reduce  the  maximum  bacterial 
estimate  permitted  in  producer  herd 
milk.  The  number  of  bacteria  present  in 
milk  increases  when  the  equipment  and 
utensils  used  to  collect  and  store  the 
milk  are  improperly  cleaned  and 
sanitized.  Iliis  number  increases 
rapidly  in  milk  that  is  not  cooled 
promptly  or  is  not  maintained  at 
refrigerated  temperatures  throughout 
storage.  Enhanced  milk  quality  can  be 
attained  when  dairy  equipment  is 
properly  cleaned  and  sanitized,  and 
when  milk  is  promptly  cooled  and 
stored  at  refrigerated  temperatiues. 
Improvements  in  sanitation  practices 
and  milk  cooling  equipment  has 
resulted  in  enhanced  milk  quality. 
Changes  in  the  Recommended 
Requirements  reduce  the  maximum 

'  permissible  bacteria  count  in  producer 
herd  milk  from  1,000,000  to  500,000  per 
ml. 

4.  Modify  the  follow-up  procedures 
when  producer  herd  miUc  exceeds  the 
maximum  allowable  bacterial  estimate. 
Changes  have  been  made  that  modify 
the  follow-up  procedures  when 
producer  herd  milk  exceeds  the 
maximum  permitted  bacterial  estimate. 
These  changes  now  require  dairy  plant 
personnel  to  notify  the  appropriate  State 
regulatory  authority  when  two  of  the 
last  four  consecutive  bacterial  estimates 
exceed  the  maximum  permitted.  The 
State  regulatory  authority  would  then 
send  a  written  warning  letter  to  the 
producer.  After  3  days  but  within  21 
days,  an  additional  sample  of  herd  milk 
is  tested.  If  this  sample  also  exceeds  the 
maximum  permitted,  that  producer's 
herd  milk  is  excluded  from  the  maricet 
until  satisfactory  compliance  is 
obtained. 


These  changes  increase  uniformity 
with  producer  herd  milk  bacteria  and 
somatic  cell  follow-up  procedures  and 
provide  greater  adaptabiUty  to 
computer-based  recordkeeping. 

5.  Reduce  the  maximum  permitted 
bacterial  estimate  in  commingled  milk. 
Commingled  milk  is  the  combined  milk 
from  more  than  one  producer. 
Reductions  in  the  maximum  bacterial 
estimate  for  producer  herd  milk  should 
result  in  improved  commingled  milk 
quaUty.  Changes  in  the  Recommended 
Requirements  are  made  to  reflect  this 
improved  milk  quality  by  reducing  the 
maximum  permissible  bacterial  estimate 
in  commingled  milk  from  3,000,000  to 
1,000,000  per  ml. 

6.  In  order  to  provide  consistency 
throughout  the  Recommended 
Requirements,  changes  in  terminology 
and  formatting  have  been  made.  The 
amendment:  (a)  Revises  the  definitions 
for  "acceptable  milk"  and  "probational 
milk"  by  deleting  the  reference  to 
bacterial  estimate;  (b)  revises  the 
requirements  for  "excluded  milk"  by 
incorporating  provisions  for  milk  with  a 
history  of  excessive  bacteria  counts;  (c) 
revises  the  terms  of  quality  testing  of 
milk  from  producers  by  including 
bacterial  requirements;  and  (d)  instructs 
dairy  plant  management  to  provide  field 
assistance  to  farmers  concerning 
excessive  bacteria  counts. 

Public  Comment 

On  October  6, 1994,  the  Departrrient 
published  (59  FR  50894)  a  notice  of 
intent  to  amend  the  "Milk  for 
Manufacturing  Purposes  and  Its 
Production  and  Processing; 
Recommended  Requirements  for 
Adoption  by  State  Regulatory 
Agencies."  The  public  comment  period 
closed  December  5, 1994.  Comments 
were  received  from  52  commenters:  27 
manufacturing  grade  milk  producers,  12 
dairy  plant  personnel,  6  State  regulatory 
agencies,  2  private  individuals,  1 
national  dairy  trade  associations,  1 
national  association  representing  State 
regulatory  agencies,  1  veterinary 
association,  1  national  goat  association, 
1  goat  research  center,  1  coimty 
commissions  office,  and  1  State  dairy 
association. 

Discussion  of  Comments 

1.  Fifteen  Commenters  Stated  That 
Current  Somatic  Cell  Counts  Do  Not 
Pose  a  Public  Health  Hazard 

Milk  is  defined  in  21  CFR  131.110  as 
"*  *   *  the  lacteal  secretion,  practically 
free  from  colostrum,  obtained  by  the 
complete  milking  of  one  or  more 
healthy  cows."  Somatic  cell  levels  in 
some  milking  herds  (cattle)  have  been 
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maintained  alt  or  below  200,000.  These 
levels  indicate  a  healthy  milking  herd. 
Research  by  the  National  Mastitis 
Council  (N^fC)  states  somatic  cell  levels 
above  500,000  generally  indicate  the 
presence  of  mastitis  in  the  milldng  herd. 
Mastitis  is  caused  by  an  infection  of  the 
milk-producihg  tissue  in  the  udder. 

Somatic  cell  counts  are  a  measure  of 
the  health  of  the  lactating  dairy  animal 
and  provide  an  indirect  measure  of  the 
public  health  safety  of  the  raw  milk.  The 
level  at  which  somatic  cells  pose  a 
public  health  hazard  is  not  known. 
While  the  pr^ious  level  of  1,000,000 
somatic  cells  per  ml.  is  not  considered 
to  be  a  public  health  concern,  a  lower 
level  is  readily  obtainable  and  improves 
the  milk  production  of  the  dairy  cow 
and  the  quality  of  the  dairy  products. 

2.  Fourteen  Opmmenters  Felt  That  Milk 
Containing  IJpOO.OOO  Somatic  Cells 
Does  Not  Affsct  Product  Quality 

Research  ptiblished  by  National 
Mastitis  Council  ^  and  tlie  Journal  of 
Dairy  Science^  has  shown  that  milk 
protein  content  and  cheese  yield  are 
rediK»d  as  somatic  cell  counts  increase. 
Studies  in  these  two  publications  also 
showed  a  conesponding  increase  in  the 
frequency  of  quality  defects  in  Cheddar 
cheese  with  spmatic  cell  counts  over 
500,000.  Research  indicates  that  higher 
somatic  cell  counts  affect  product 
quality. 

3.  Twenty-Seven  Commenters  Expressed 
Concern  That  the  Reduction  in  the 
Somatic  Cell  Count  Requirement  Would 
Cost  the  Producer  More  for  Rejected 
Milk,  Medication  Costs  and  Veterinarian 
Fees 

The  effort  t«  lower  somatic  cell  levels 
in  a  dairy  herd  is  primarily  one  of 
management,  hot  cost.  Some 
management  practices  which  have  been 
found  effecti%^  in  reducing  somatic  cell 
coimt  includec 
— proper  nutrition 
— maintaining  a  clean  and  safe  housing 

and  milking  environment 
— proper  uddfr  preparation  prior  to 

milking       i 
— post-milkink  teat  dipping 
— maintenanc  j,  cleanmg  and  sanitizing 

of  milking  e  quipment 
— a  regular  individual  cow  monitoring 

program  wh  ich  includes  dry  cow 

treatment. 

Better  manajgement  will  reduce  the 
cost  of  medication,  veterinarian  fees. 


lia" 
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and  rejected  milk  and  will  increase 
production  because  overall  herd  health 
will  improve.  In  addition,  lower  somatic 
cell  counts  can  also  translate  into  price 
incentives  for  the  dairy  producer  firom 
the  buyer  of  the  milk.  While  there  may 
be  added  costs  to  maintain  a  dairy 
herd's  somatic  cell  count  below  750,00 
per  ml.,  an  increase  in  production  and 
price  incentives  should  more  than  offset 
the  additional  expense. 

4.  Eleven  Commenters  Expressed 
Dissatisfaction  With  the  Same  Somatic 
Cell  Count  Regulations  for 
Manufacturing  Grade  Milk  as  Are 
Required  for  Higher-Priced  Grade  A 
Milk 

The  definition  of  milk  in  21  CFR 
131.110  does  not  distinguish  between 
different  grades  of  milk.  It  requires  that 
all  milk  offered  for  sale  must  be 
obtained  firom  "*  *  *  the  milking  of 
one  or  more  healthy  cows."  Somatic  cell 
counts  are  one  measure  of  the  health 
status  of  a  lactating  dairy  animal.  A 
healthy  cow  should  be  the  basis  for  the 
production  of  all  grades  of  milk. 
Somatic  cell  levels  of  1,000,000  for  a 
dairy  herd  indicate  production  of  milk 
is  originating  from  on(3  or  more  animals 
with  mastitis. 

Somatic  cell  levels  in  international 
markets  for  products  which  use 
manufacturing  grade  milk  influence  our 
ability  to  effectively  compete.  The 
International  Dairy  Federation  (IDF) 
published  information  from  23 
countries  *  which  showed  the  average 
dairy  herd  somatic  cell  count  at  less 
than  500,000  per  ml.  In  order  to  have 
access  to  these  international  markets,  it 
will  be  necessary  for  the  United  States 
dairy  industry  to  establish  somatic  cell 
counts  which,  through  effective  dairy 
herd  management,  are  readily 
attainable. 

5.  Four  Commenters  Feh  That  Extremely 
Cold  Weather  Results  in  Increased 
Incidence  of  Mastitis 

The  increase  in  somatic  cell  counts 
tends  to  increase  under  any  type  of 
stress,  including  environmental  stress. 
Temperature  extremes,  both  hot  and 
cold,  may  increase  somatic  cell  counts. 
Cold  weather  conditions  require 
adequate  housing  for  the  milking  herd 
and  an  increased  management  focus  on 
environmental  cleanliness.  Freezing  of 
teat  ends  caused  by  cold  weather  and 
injury  to  teat  ends  caused  by  close 
confinement  need  special  management 
attention.  Inadequate  housing  and  lack 
of  attention  to  the  special  needs  of  the 


-*  "Mastitis  Cell  Count  Data",  Newslellers  of  the 
International  Dairy  Federation  No.  134,  Mastitis 
Newsletter  18.  April  1993. 


dairy  herd  during  cold  weather  periods 
can  result  in  increased  incidence  of 
mastitis. 

6.  One  Commenter  Suggested  the 
Reduction  in  the  Bacteria  Count  for 
Producer  Herd  Milk  Be  Reduced  to 
750,000  per  ml.,  Instead  of  500,000  per 
ml. 

The  Department  feels  that  a  bacterial 
level  of  500,000  per  ml.  is  representative 
of  the  manufacturing  milk  produced 
today  utilizing  good  management 
practices,  adequate  milking  equipment, 
and  proper  cooling  of  the  milk  at  the 
farm.  A  single  failure  to  maintain 
bacterial  levels  below  500,000  per  ml. 
will  not  result  in  regulatory  action 
against  a  producer.  Only  after  bacterial 
counts  exceed  500,000  per  ml.  for  three 
of  the  last  five  samples,  does  the 
regulatory  agency  begin  action  to 
exclude  that  milk  from  the  market.  This 
approach  allows  the  dairy  producer 
time  to  trouble  shoot  the  problem  and 
begin  corrective  action. 

7.  Three  Commenters  Recommdhded 
that  the  Implementation  of  These 
Revisions  be  Delayed 

Twenty-three  States  have  already 
established  State  laws  to  meet  the 
bacterial  and  somatic  cell  levels 
proposed  in  this  amendment.  The 
E)ep)artment  imderstands  that  those 
States  that  have  not  already  approved 
these  changes  will  need  some  time  to 
modify  their  rules,  regulations.  State 
laws  and  testing  procedures  (somatic 
cell  count).  Time  will  also  be  required 
by  State  regulatory  agencies  and  the 
dairy  industry  to  become  familiar  with 
the  new  requirements.  Some  dairy 
producers  may  need  time  to  adapt  their 
management  practices  to  these  new 
levels.  For  these  reasons,  the 
Department  has  selected  the  effective 
date  for  the  amended  manufacturing 
milk  requirements  to  be  60  days  after 
publication  in  the  Federal  Register. 

8.  Three  Commenters  Expressed 
Concern  that  if  this  Amendment  is  put 
into  Effect,  State  Laws  will  have  Tighter 
Requirements  than  USDA  in  the 
Approved  Plant  Program 

The  USDA  approved  plant  program  is 
a  voluntary  plant  inspection  program 
that  establishes  minimum  standards  in 
order  for  a  plant  to  qualify.  The  changes 
made  in  this  action  affect  the 
recommended  requirements  that  state 
regulatory  agencies  utilize  to  regulate 
manufacturing  grade  raw  milk.  This 
action  will  improve  the  quality  of 
manufacturing  grade  milk  throughout 
the  country  and  result  in  milk  quality 
which  exceeds  the  requirements  for 
voluntary  USDA-approved  plants.  Once 
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the  dairy  industry  adapts  to  this  new 
level,  the  Department  may  initiate 
similar  changes  in  the  USDA-approved 
plant  program.".^ .  - 

9.  One  Comwenter  Suggested  that  the 
Specific  Testing  Protocols  for  Bacteria 
were  not  Listed  in  Section  Cl  1(c)  of  the 
Proposed  Amendment 

An  inadvertent  error  was  made  in  the 
printing  of  the  notice  of  intent  to  amend 
the  recommended  requirements.  This 
action  has  corrected  that  printing  error. 

10.  One  Commenter  Suggested  that  the 
Direct  Microscopic  Clump  Count  be 
Deleted  as  a  Method  to  Determine 
Bacterial  Estimate 

The  direct  microscopic  clump  count 
is  officially  recognized  and  published  in 
Standard  Methods  for  the  Examination 
of  Dairy  Products,  16th  Edition.'  As 
such,  it  is  an^cceptable  test  for 
evaluating  the  bacterial  count  along 
with  all  other  tests  Usted  in  Section 
C4(b). 

1 1 .  One  Commenter  Requested  that  all 
States  Adopt  the  Current  Recommended 
Manufacturing  Milk  Requirements 

The  USDA  Recommended 
Manufactiiring  Milk  Requirements  were 
established  as  minimum  standards  for 
adoption  by  States.  The  Department  and 
the  National  Association  of  State 
Departments  of  Agriculture  (NASDA) 
encourages  all  States  with 
manufacturing  grade  milk  production 
and/or  processing  to  adopt  these 
requirements  into  State  law  or 
regulation.  There  has  been  good 
cooperation  in  State  adoption  of  past 
changes  in  the  manufactiuing  milk 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  the  Recommended 
Requirements  which  were  published  in 
the  Federal  Register  issued  April  7, 
1972  (37  FR  7046)  and  amended  August 
27,  1985  (50  FR  34726)  and  May  6, 1993 
(58  FR  86)  are  amended  as  follows: 

1.  Sec.  B2.  is  amended  by  revising 
paragraphs  (n)  and  (o)  to  read  as 
follows: 
•        *        •        *        • 

(n)  Acceptable  milk.  Milk  that 
qualifies  under  sec.  C2.  as  to  sight  and 
odor  and  that  is  classified  No.  1  or  No. 
2  for  sediment  content  (sec.  C3.). 

(o)  Probational  milk.  Milk  classified 
No.  3  for  sediment  content  that  may  be 
accepted  by  plants  for  not  over  10  days 
(sec.  C3.). 


>  Standard  Methods  For  The  Examination  Of 
Dairy  Products.  16th  Edition,  1992,  published  by 
American  Public  Health  Association,  lOlS  Fifteenth 
Street,  NW,  Washington,  DC  20005. 


2.  Sec.  C4.  is  revised  to  read  as 
follows: 

Sec.  C4.  Bacterial  estimate 
classification 

(a)  A  laboratory  examination  to 
determine  the  bacterial  estimate  shall  be 
made  on  each  producer's  milk  at  least 
once  each  month  at  irregular  intervals. 
Samples  shall  be  analyzed  at  a 
laboratory  approved  by  the  State 

TIatory  agency. 
)  Milk  shall  be  tested  for  bacterial 
estimate  by  using  one  of  the  following 
methods  or  by  any  other  method 
approved  by  "Standard  Methods  for  the 
Examination  of  Dairy  Products": 

(1)  Direct  microscopic  clump  coimt 

(2)  Standard  plate  count 

(3)  Plate  loop  coimt 

(4)  Pectin  gel  plate  count 

(5)  Petrifilm^M  aerobic  count 

(6)  Spiral  plate  count 

(7)  Hydrophobic  grid  membrane  filter 
count 

(8)  Impedance/conductance  count 

(c)  Whenever  the  bacterial  estimate 
indicates  the  presence  of  more  than 
500,000  bacteria  per  ml.,  the  following 
procedures  shall  be  applied: 

(1)  The  producer  shall  be  notified 
with  a  warning  of  the  excessive  bacterial 
estimate. 

(2)  Whenever  two  of  the  last  four 
consecutive  bacterial  estimates  exceed 
500,000  per  ml.,  the  appropriate 
regulatory  authority  shall  be  notified 
and  a  written  warning  notice  given  to 
the  producer.  The  notice  shall  be  in 
efi^ect  so  long  as  two  of  the  last  four 
consecutive  samples  exceed  500,000  per 
ml. 

(d)  An  additional  sample  shall  be 
taken  after  a  lapse  of  3  days  but  within 
21  days  of  the  notice  required  in 
paragraph  (c)(2)  of  this  section.  If  this 
sample  also  exceeds  500,000  per  ml., 
subsequent  milkings  shall  be  excluded 
from  the  market  until  satisfactory 
compliance  is  obtained.  Shipment  may 
be  resiuned  and  a  temporary  status 
assigned  to  the  producer  by  the 
appropriate  State  regulatory  agency 
when  an  additional  sample  of  herd  milk 
is  tested  and  found  satisfactory.  The 
producer  shall  be  assigned  a  full 
reinstatement  status  when  three  out  of 
four  consecutive  bacterial  estimates  do 
not  exceed  500,000  per  ml.  The  samples 
shall  be  taken  at  a  rate  of  not  more  than 
two  per  week  on  separate  days  within 

a  3-week  period. 

3.  Sec.  C7.  is  amended  by  revising 
paragraphs  (a),  (c)  and  (d)  to  read  as 
follows: 

Sec.  C7.  Excluded  milk 

A  plant  shall  not  accept  milk  from  a 
producer  if: 


(a)  The  producer's  initial  milk 
shipment  to  a  plant  is  classified  as  No. 
3  for  sediment  content; 

(b)"** 

(c)  Three  of  the  last  five  milk  samples 
have  exceeded  the  maximum  bacterial 
estimate  of  500,000  per  ml.  (sec.  C4.); 

(d)  Three  of  the  last  five  milk  samples 
have  exceeded  the  maximum  somatic 
cell  count  level  of  750.000  per  mL 
(1.000,000  per  ml.  for  goat  milk)  (sec. 
Cll.): 

4.  Sec.  C8.  is  amended  by:  revising 
paragraph  (a)(l)(i),  adding  a  new 
paragraph  (a}(l)(ii),  and  redesignating 
present  paragraphs  (a)(l)(ii)  and  (iii)  as 
(a)(l)(iii)  and  (iv);  revising  paragraph 
(b)(l)(i),  adding  a  new  paragraph 
(b)(l)(ii),  and  redesignating  present 
paragraphs  (b)(l)(ii)  and  (iii)  as  (b)(l)(iii) 
and  (iv);  and  revising  paragraph  (b)(3)(i), 
adding  a  new  paragraph  (b)(3)(ii),and 
redesignating  present  paragraphs 
(b)(3)(ii).  (iii).  and  (iv)  as  (b)(3)(iii),  (iv) 
and  (v)  as  follows: 

Sec.  C8.  Quality  testing  of  milk  from 
producers 

New  Producers. 

(1)  *  •  * 

(i)  "Acceptable  milk"  (sec.  C2.  and 
C3.); 

(ii)  Bacterial  estimate  (sec.  C4.); 

(iii)  Somatic  cell  coimt  (sec.  Cll.): 
and 

(iv)  Drug  residue  level  (sec.  Cl2.). 

(2)  *  *  * 

(b)  Transfer  producers. 

(1)  •  *  • 

(i)  "Acceptable  milk"  (sec.  C2.  and 

C3.); 
(ii)  Bacterial  estimate  (sec.  C4.): 
(iii)  Somatic  cell  count  (sec.  Cll.); 

and 
(iv)  Drug  residue  level  (sec.  Cl2.). 

(2)  *  *  * 

(3)  *  *  • 

(i)  The  milk  is  currently  classified 
"acceptable"  for  sediment; 

(ii)  Three  of  the  last  five  consecutive 
milk  samples  do  not  exceed  the 
maximum  bacterial  estimate; 

(iii)  Three  of  the  last  five  consecutive 
milk  samples  do  not  exceed  the 
maximum  somatic  cell  count  level 
requirements; 

(iv)  The  last  shipment  of  milk 
received  from  the  producer  by  the 
former  plant  did  not  test  positive  for 
drug  residue;  and 

(v)  Milk  shipments  currently  are  not 
excluded  from  the  market  due  to  a 
positive  drug  residue  test. 
*        •        •        •        * 

5.  Sec.  ClO.  is  revised  to  read  as 
follows: 
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S«c.  ClO.  F|eld  service 

A  represtntative  of  the  plant  shall 
arrange  to  promptly  visit  the  farm  of 
each  producer  whose  milk  tests  positive 
for  drug  re^due,  exceeds  the  maximum 
somatic  ceB  count  level,  exceeds  the 
maximum  t>acteriai  estimate,  or  does  not 
meet  the  requirements  for  acceptable 
milk.  The  durpose  of  the  visit  ^all  be 
to  inspect  the  milking  equipment  and 
facilities,  to  offer  assistance  to  improve 
the  quality  of  the  producer's  milk,  and 
eliminate  any  potential  cause  of  drug 
residue.  A  tepresentative  of  the  plant 
should  routinely  visit  each  producer  as 
often  as  necessary  to  assist  and 
encourage  tbe  production  of  high 
quaUty  mil|:. 

6.  Sec.  Cll.  is  revised  to  read  as 
follows: 

(a)  A  laboratory  examination  to 
determine  the  level  of  somatic  cells 
shall  be  made  on  each  producer's  milk 
at  least  four  times  in  each  6-month 
period  at  irregular  intervals.  Samples 
shall  be  analyzed  at  a  laboratory 
approved  by  the  State  regulatory  agency. 

(b)  A  screening  test  may  be  conducted 
on  goat  herd  milk.  When  a  goat  herd 
screening  stmple  exceeds  either  of  the 
following  screening  test  results,  a 
confirmatory  test  shall  be  conducted. 

(1)  California  Mastitis  Test— Weak 
Positive  (CMT  1). 

(2)  Wisco^in  Mastitis  Test— WMT 
value  of  18  him. 

(c)  Milk  shall  be  tested  for  somatic 
cell  content  by  using  one  of  the 
following  procedures  (confirmatory  test 
for  somatic  cells  in  goat  milk): 

(1)  Direct  Microscopic  Somatic  Cell 
Count  (Single  Strip  Procedure).  Pyronin 
Y-Methyl  g^een  stain  or  "New  York" 
modificatioti  shall  be  used  for  goat  milk. 

(2)  Electronic  Somatic  Cell  Count. 

(3)  Flow  Cytometry/Opto-Electronic 
Somatic  Cell  Count. 

(4)  Memb|rane  Filter  DNA  Somatic 
Cell  Count.  I 

(d)  The  r^lts  of  the  confirmatory  test 
on  goat  milk  for  somatic  cells  shall  be 
the  official  tesults. 

(e)  Whenever  the  official  test  indicates 
the  presence  of  more  than  750,000 
somatic  cells  per  ml.  (1,000.000  somatic 
cell  per  ml.  for  goat  milk),  the  following 
procedures  ^hall  be  applied: 

(1)  The  producer  shall  be  notified 
with  a  waning  of  the  excessive  somatic 
cell  count.  | 

(2)  Whenever  two  of  the  last  four 
consecutive  somatic  cell  counts  exceed 
750,000  per  ml.  (1.000,000  per  ml.  for 
goat  milk),  ^e  appropriate  regulatory 
authority  sh|all  bis  notified  and  a  written 
warning  notice  given  to  the  producer. 
The  notice  shall  be  in  effect  so  long  as 
two  of  the  last  four  consecutive  samples 


exceed  750,000  per  ml.  (1,000,000  per 
ml.  for  goat  milk). 

(f)  An  additional  sample  shall  be 
taken  after  a  lapse  of  3  days  but  within 
21  days  of  the  notice  required  in 
paragraph  (e)  (2)  of  this  section.  If  this 
sample  also  exceeds  750,000  per  ml. 
(1,000,000  per  ml.  for  goat  milk), 
subsequent  milkings  shall  be  excluded 
from  the  market  until  satisfactory 
compliance  is  obtained.  Shipment  may 
be  restuned  and  a  temporary  status 
assigned  to  the  producer  by  the 
appropriate  State  regulatory  agency 
when  an  additional  sample  of  herd  milk 
is  tested  and  found  satisfactory.  The 
producer  shall  be  assigned  a  full 
reinstatement  status  when  three  out  of 
foiir  consecutive  somatic  cell  count  tests 
do  not  exceed  750,000  per  ml. 
(1,000,000  per  ml.  for  goat  milk).  The 
samples  shall  be  taken  at  a  rate  of  not 
more  than  two  per  week  on  separate 
days  within  a  3-week  period. 

7.  Sec.  El. 8  is  amended  by  revising 
paragraph  (b)  to  read  as  follows: 

Sec.    El  .8  Raw  Product  Storage. 

(a)*  *  * 

(b)  The  bacteriological  estimate  of 
commingled  milk  in  storage  tanks  shall 
be  1  million  per  ml.  or  lower. 

Authority:  7  U.S.C.  1621-1627. 

Dated:  September  6, 1996. 
Lon  Hatamiya, 
Administrator. 
[FR  Doc.  96-23319  Filed  9-11-96;  8:45  am] 

BILUNQ  CODE  3410-02-P 


Forest  Service 

Oil  and  Gas  Leasing  Analysis;  Helena 
&  Deerlodge  National  Forests,  MT 

Counties:  Lewis  and  Clark,  Powell, 
Jefferson,  Broadwater,  and  Meagher. 

State:  Montana. 
AGENCIES:  Forest  Service,  USDA  & 
Bureau  of  Land  Management,  USDL 
ACTION:  Intent  to  prepare  a  supplement 
to  the  Final  Environmental  Impact 
Statement  (FEIS)  for  the  Helena 
National  Forest  and  Elkhom  Portion  of 
the  Deerlodge  National  Forest  Oil  and 
Gas  Leasing  Analysis. 

summary:  USDA  Forest  Service  and 
USDI  Bureau  of  Land  Management  will 
prepare  a  supplement  to  the  FEIS  to 
disclose  the  potential  cumulative 
impacts  of  oil  and  gas  leasing  and  other 
reasonably  foreseeable  projects  that 
have  arisen  since  the  FEIS  was 
completed  in  April,  1995.  A  year 
elapsed  between  completion  of  the  FEIS 
and  publication  of  the  Record  of 
Decision  (ROD),  and  new  project 
proposals  had  arisen  in  the  interim.  The 


cumulative  effects  of  these  reasonably 
foreseeable  projects  have  not  been  fully 
disclosed.  This  information  will  be 
added  to  previous  information  for  the 
decision  makers  as  they  reconsider  their 
decisions.  The  area  covered  by  this 
supplement  includes  National  Forest 
and  split  estate  lands  with  Federal 
mineral  ownership  within  the  Helena 
National  Forest  and  the  Elkhom 
Mountains  portion  of  the  Deerlodge 
National  Forest. 

The  original  Notice  of  Intent  to 
prepare  an  Environmental  Statement 
was  published  in  the  Federal  Rej^er, 
December  1, 1992,  Volume  57,  No.  231 
page  55900.  An  amendment  to  this 
Notice  of  Intent  was  published  in  the 
Federal  Register,  August  19, 1993, 
volume  58,  No.  159  page  44159.  The 
Record  of  Decision  was  signed  on 
February  12, 1996  by  Forest  Supervisor 
Thomas  J.  Clifford;  and  February  14, 
1996  by  BLM  State  Director  Larry  E. 
Hamilton.  The  Notice  of  availability  of 
the  Oil  &  Gas  leasing  decisions  for  the 
Helena  Forest  and  Elkhom  Mountain 
portions  of  the  Deerlodge  National 
Forest  was  filed  March  5, 1996.  This 
decision  was  appealed  through  both  the 
Forest  Service  and  Bureau  of  Land 
Management  administrative  appeals 
processes.  The  BLM  filed  a  motion  for 
remand  on  Jime  27, 1996  and  the  BLM 
decisions  were  set  aside  by 
Administrative  Judge  John  H.  Kelly  on 
July  9, 1996.  Acting  Helena  Forest 
Supervisor  Jim  Guest  withdrew  the 
Forest  Service  decisions  on  July  30, 
1996.  This  will  allow  the  potential 
cujnulative  impacts  of  oil  and  gas 
leasing  and  other  reasonably  foreseeable 
projects  that  have  arisen  since  the  FEIS 
was  published  to  be  analyzed  and 
considered. 

The  purpose  of  the  project  remains 
the  same  as  stated  in  the  1995  FEIS.  The 
Forest  Service  will  decide  which  lands 
are  available  for  lease  and  what 
mitigating  stipulations  apply  for  oil  and 
gas  exploration  and  development.  The 
Forest  Service  proposes  to  make  minor 
modifications  from  the  preferred 
alternative  displayed  in  the  February  14, 
1996  decision.  The  modifications 
include  increasing  the  administratively 
unavailable  acres  in  the  Tenmile  area 
(Helena  municipal  water  supply)  and 
increasing  the  No  Surface  Occupancy 
acres  within  the  Black  Moimtain  area. 
These  changes  are  proposed  following 
discussions  with  appellants  as  part  of 
the  administrative  appeals  process. 
Other  Than  the  above,  issues  and 
alternatives  remain  the  same  as 
disclosed  in  the  1995  FEIS. 

No  additional  scoping  to  identify 
issues  and  concems  is  planned  prior  to 
the  release  of  the  supplement  to  the 
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Environmental  Impact  Statement. 
However,  the  Forest  Service  and  Bureau 
of  Land  Management  would  like  to 
receive  information  relating  to  possible 
changed  conditions  that  may  afiiect 
leasing  decisions  and  were  not 
considered  diuing  the  analysis 
disclosed  in  the  original  dociunenL 

The  agencies  are  aware  of  the 
following  reasonably  foreseeable 
proposals  and  projects  which  may  affect 
the  area  under  consideration  for  leasing. 

Mining/Mine  Reclamation 

—Diamond  ffiU  T7N.  RlW 
—Santa  Fe  Gold  T6N,  R2-3N 
—Charter  Oak  Rehabilitation,  T9N,  R7W 
— Vosberg  Reclamation  T7N,  RlW 

Vegetation  Manipulation 

doorman  T13N,  R7-8N 
—North  Elkhoms  T8-9N,  R2W 
— Bxill  Sweats  T11-12N,  R1-2W 
—Jericho  Salvage  T8N,  R6W 
Elkhom  Tmvel  Plan  T6-9N,  RlE,  Rl- 

3W 
Tizer/Paik  Lake  Exchange  T8N.  R5W; 

T7N,  R2W 
DATE:  Written  comments  and 
suggestions  on  new  drcumstanoes,  or 
new  information  relevant  to 
environmental  concerns  with  a  bearing 
on  this  proposed  project,  or  its  impacts, 
should  be  received  by  no  later  than 
October  15, 1996.  A  Draft  Supplement  is 
scheduled  for  release  in  November, 
1996.  A  Final  Supplement  to  the  EIS  is 
scheduled  for  release  in  February,  1997. 
ADDRESSES:  Submit  written  comments 
and  suggestions  to  Forest  Supervisor, 
Helena  National  Forest,  2880  Skyway 
Drive,  Helena,  Mt.  59601. 
FOR  FURTHER  INFORMATION  COHT ACT: 
Tom  Andersen,  Helena  National  Forest, 
2880  Skyway  Drive.  Helena,  Mt.  59601; 
phone  (406)  449-5201  ext  277. 
SUPPLEMBITARY  INFORMATION:  The  Forest 
Supervisor  for  the  Helena  National 
Forest  has  been  assigned  the  task  of 
completing  the  Supplement.  The 
responsible  officials  who  will  make  the 
leasing  decisions  are:  Thomas  J. 
Clifford,  Forest  Supervisor,  Helena 
National  Forest,  2880  Skyway  Drive, 
Helena,  Mt.  59601;  and  Larry  E. 
Hamilton,  State  Director,  USDI-Bureau 
of  Land  Management,  Montana  State 
OfBce,  222  North  32nd  Street,  PO  Box 
36800,  Billings,  Mt  59107-6800. 

They  will  decide  on  this  proposal 
after  considering  commits,  responses, 
and  environmental  consequences 
discussed  in  the  FEIS  (released  March  4, 
1996),  information  contained  in  this 
Supplement,  (scheduled  for  release 
January.  1997)  and  applicable  laws, 
regulations,  and  policies.  The  decision, 
rationale  for  the  decision,  and  re^mnses 


to  comments  received,  will  be 
documented  in  the  FEIS  supplement, 
and  in  a  Record  of  Decision  (ROD). 

The  comment  period  on  the  draft 
supplement  will  be  45  days  from  the 
date  the  Environmental  Protection 
Agency  publishes  the  notice  of 
availability  iii  the  Federal  Register. 

The  Forest  Service  and  Bureau  of 
Land  Management  believe,  at  this  early 
stage,  it  is  important  to  give  reviewers 
notice  of  several  court  rulings  related  to 
public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  supplements  must 
structure  their  participation  on  the 
environmental  review  of  the  proposal  so 
that  it  is  meaningful  and  alerts  an 
agency  to  the  reviewer's  position  and 
contentions.  Vermont  Yankee  Power 
Corp.  V.  NRDC.  435  U.S.  519,553  (1978). 
Also,  environmental  objections  that 
could  be  raised  at  the  draft  supplement 
stage  but  that  are  not  raised  until  after 
completion  of  the  final  supplement  may 
be  waived  or  dismissed  by  the  courts. 
CityofAngoon  v.  Model,  803  F.2d  1016, 
1022  (9th  Cir.  1986)  and  Wilson 
Heritages,  Inc.  v.  Harris,  490  F.  Suppl 
1334, 1338  (E.D.Wis.  1980).  Because  of 
these  coiut  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the  45 
day  comment  period  so  that  substantive 
comments  and  objectives  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
supplement. 

To  assist  the  Forest  Service  and 
Bureau  of  Land  Management  in 
identifying  and  considering  concerns  on 
the  proposed  action,  comments  on  the 
draft  supplement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  of  the 
draft  supplement.  Comments  may  also 
address  the  adequacy  of  the  draft 
supplement.  Reviewers  may  wish  to 
refer  to  the  Council  of  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Envirorunental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

Dated:  August  21, 1996. 
Junes  E.  Guest, 

Acting  Forest  Supervisor,  Helena  National 

Forest. 

(FR  Doc.  96-23337  Filed  »-ll-M;  8:45  am] 

MLLMQ  OOOE  M19-11-M 


Grain  Inspection,  Packers  and 
Stockyards  Administration 

Posting  of  Stockyards 

Pursuant  to  the  authori^  provided 
under  section  302  of  the  Packers  and 


Stockyajds  Act  (7  U.S.C.  202),  it  was 
ascertained  that  the  livestock  maricets 
named  below  were  stockyards  as 
defined  by  section  302  (a).  Notice  was 
given  to  the  stockyard  owners  and  to  the 
public  as  required  by  section  302  (b),  by 
posting  notices  at  the  stockyards  on  the 
dates  specified  below,  that  the 
stockyards  were  subject  to  the 
provisions  of  the  Packers  and 
Stockyards  Act,  1921,  as  amended  (7 
U.S.C  181  et  seq.). 


Facility  numtier,  name, 
and  locatton  of  stockyard 

Date  o1  posting 

AR-171— fVxlerfs  Auction 

May  1,1996.   . 

Service,  DeQueen,  Ar- 

kansas. 

FL-137-flk«en  Creek 

July  25.  1996. 

Aucikxi,  JacksonviHe, 

Florida. 

NC-160— Boone  Stock- 

August 22,  1969. 

yard,  IrK-,  Boor>e,  ftorth 

Carolina. 

NC-169-ftorth  Carolina 

May  9, 1996. 

Horse  Auction, 

Gokjston,  Nkxtti  Carolina. 

r4C-171— Foottrts  Live- 

August 2,  1996. 

stock  Auctkxi.  Inc.,  Ciff- 

skle,  Kkxth  Carolina. 

MD-119— Koto's  Sale 

June  3, 1996. 

Bam,  Woodsboro,  Mary- 

land. 

OH-150— Smokey  Lane 

July  22,  1996. 

Stat)les,  Inc., 

Sugarcreek,  Otw. 

OH-1 51— Producers  Live- 

June 12,  1996. 

stock  Assoctatwn,  Ga)- 

lipolis,  Ohk>. 

TX-345—Giddings  Live- 

July 9.  1996. 

stock  Commission  Co., 

Gkldings,  Texas. 

Done  at  Washington,  D.C.,  this  4th  day  of 
September  1996. 
Danial  L.  Vaa  Ackaran, 
Director,  Livestock  Marketing  Division, 
PackxTS  and  Stockyards  Programs. 
(FR  Doc.  96-23307  Filed  9-11-46;  8:45  am) 
BHJJNQ  ooce  Mie-av-p 


Natural  Resources  Conservation 
Servica 

Upper  Tioga  River  Watershed, 
Pennsylvania;  Notice  of  Intent  To 
Deauthorize  Federal  Fundbig 

AQBICY:  USDA— Natiu^  Resources 
Conservation  Service. 
SUMMARY:  Pursuant  to  the  Watershed 
Protection  and  Flood  Prevention  Act, 
Public  Law  83-566,  and  the  Natiu«l 
Resources  Conservation  Service 
(formerly  Soil  Conservation  Service) 
Guidelines  (7  CFR  part  622);  the  Natural 
Resources  Conservation  Service 
(formerly  the  Soil  Conservation  Service) 
gives  notice  of  the  intent  to  deauthorize 
Federal  funding  for  the  Upper  Tioga 
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River  Watershed  project,  Tioga  County. 
Pennsylvania. 

FOR  FURTHER  INFORMATION  COMTACT:  Ms. 
Janet  L.  O^rtly,  State  Conservationist, 
Natural  R^ources  Conservation  Service, 
Suite  340,  One  Credit  Union  Place, 
Harrisburg,  Pennsylvania  17110-2993, 
telephone)  (717)  782-2202. 
SUPPLBNElfrARY  INFORMATION:  A 
detennin^ion  has  been  made  by  Janet  L. 
Oertly,  St|te  Conservationist,  that  the 
proposed  Works  of  improvement  for  the 
Upper  Tiqga  River  Watershed  project 
.  will  not  be  installed.  The  sponsoring 
local  orga|iizations  have  concurred  in 
this  deterfiination  and  agree  that 
Federal  funding  should  be  deauthorized 
for  the  project.  Information  regarding 
this  determination  may  be  obtained- 
from  Janefl  L.  Oertly,  State 
Conservationist,  at  the  above  address 
and  telephone  number. 

No  administrative  action  on 
implemen^tion  of  the  proposed 
deauthorixation  will  be  taken  until  60 
days  after  the  date  of  this  publication  in 
the  Federal  Register. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nq.  10.904,  Watershed  Protection 
and  Flood  ^evention.  Office  of  Management 
and  Budget  Circular  A-95  regarding  State 
and  local  clearinghouse  review  of  Federal 
and  federally-assisted  programs  and  projects 
is  applicabe) 

Dated:  September  4. 1996. 
Janei  L.  Oe«Uy, 
State  Conservationist 
(PR  Doc.  961-23379  Filed  »-l  1-96;  8:45  am] 

BILUNQ  COO«  3414-16-M 

i  =r 

COMMISSION  ON  CIVIL  RIGHTS 
Sunshine  Act  Notice 

September  I,  1996. 

DATE  AND  TIME:  Friday,  September  20, 

1996.  8:00  a.m. 

PtJ^CE:  U.3-  Commission  on  Civil  Rights, 
624  9th  Stieet  NW,  Room  540, 
Washingtii,  DC  20425. 

STATUS:      j 

Agenda     | 

I.  Approval  of  Agenda 

n.  Approval  of  Minutes  of  July  Meeting 

m.  Aiinouncements 

IV.  Staff  Director's  Report 

V.  "Equal  Educational  Opportunity 

Project  Series:  Volume  I"  Report 

VI.  State  Advisory  Committee  Report 
The  Impact  of  the  City  of  Richmond 

v.  fj\.\Croson  Decision  Upon 
Minority  and  Female  Business 
Programs  in  Selected  Cities  in  Ohio. 
Vn.  State  ^dvisory  Committee 
Appointments  for  District  of 
Columbia,  Maryland,  Michigan, 


Nevada,  New  York,  Washington, 

and  California  (interim) 
Vni.  Future  Agenda  Items 
CONTACT  PERSON  FOR  FURTHER 
information:  Barbara  Brooks,  Press  and 
Communications,  (202)  376-8312. 
Miguel  A.  Sapp, 
Parliamentarian. 

(FR  Doc.  96-23450  Filed  9-9-96;  4:24  {Mnl 
BMJJNOCOOe  UM-OI-M 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-428-602] 

Brass  Sheet  and  Strip  (BSS)  From 
Germany;  Antidumping  Duty 
Administrative  Review;  Extension  of 
Time  Limit  for  Antidumping  Duty 
Administrative  Review 

AQBICY:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  extension  of  time  limit 

for  antidtimping  duty  administrative 

review, 

summary:  The  Department  of  Coifltnerce 
(the  E)epartment)  is  extending  the  time 
limit  of  the  final  results  of  this 
antidumping  duty  administrative  review 
of  BSS  from  Germany.  The  review 
covers  the  period  March  1, 1994  through 
February  28, 1995. 

EFFECTIVE  DATE:  September  12, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Killiam  or  John  Kugelman,- 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230,  telephone:  (202)  482-2704  or 
482-0649,  respectively. 

SUPPLBMENTARY  INFORMATION:  Because  it 
is  not  practicable  to  complete  this 
review  within  the  original  time  limit, 
the  Department  is  extending  the  time 
limit  for  the  completion  of  the  final 
results  until  September  17, 1996,  in 
accordance  with  Section  751(a)(3)(A)  of 
the  Tariff  Act  of  1930,  as  amended  by 
the  Uruguay  Round  Agreements  Act. 
(See  Memorandum  to  the  file.) 

This  extension  is  in  accordance  with 
section  751(a)(3)(A)(iv)  of  the  Tariff  Act 
of  1930.  as  amended  (19  U.S.C. 
1675(A)(3)(a)). 

Dated:  September  5, 1996. 

Roland  L.  MacDoiiald, 

Acting  Deputy  Assistant  Secretary, 
Enforcement  Group  M. 

|FR  Doc.  96-23395  Filed  9-11-96;  8:45  am] 

BiLLMQ  CODE  361«-0*-P 


[A-683-415} 

Certain  Welded  Stainless  Steel  Pipe 
from  Taiwan,  Antidumping  Duty 
Administrative  Review;  Time  Limit 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  extension  of  time 
limit. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limit  for  the  preliminary  results  of  the 
third  administrative  review  of  the 
antidumping  duty  order  on  welded 
stainless  steel  pipe  from  Taiwan.  The 
review  covers  one  manufacturer/ 
exporter  of  the  subject  merchandise  to 
the  United  States,  Ta  Chen  Stainless 
Pipe  Company,  Ltd.,  and  the  period 
December  1, 1994  through  November 
30, 1995. 

EFFECTIVE  DATE:  September  12, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  M.  James  at  (202)  482-5222  or 
John  Kugelman  at  (202)  482-0649,  AD/ 
CVD  Enforcement  Office  Eight,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  DC  20230. 
SUPPLEMENTARY  INFORMATION:  Because  it 
is  not  practicable  to  complete  this 
review  within  the  time  limits  mandated 
by  section  751(a)(3)(A)  of  the  Tariff  Act 
of  1930,  as  amended  by  the  Uruguay 
Round  Agreements  Act  of  1994,  the 
Department  is  extending  the  time  limit 
for  completion  of  the  preliminary 
results  until  December  30, 1996.  See 
Memorandum  firom  Joseph  A.  Spetrini 
to  Robert  S.  LaRussa,  on  file  in  Room  B- 
099  of  the  Main  Commerce  Building. 
The  deadline  for  the  final  results  of  this 
review  will  continue  to  be  120  days 
after  publication  of  the  preliminary 
results. 

This  extension  is  in  accordance  with 
section  751(a)(3)(A)  of  the  Tariff  Act  of 
1930,  as  amended. 

Dated:  September  2, 1996. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary,  Enforcement 
Group  ni. 

[FR  Doc.  96-23396  Filed  9-11-M:  8:45  am] 
BILUNQ  COOE  aSIO-OS-M 

IDocket  No.  960719198-6248-02] 
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ACTION:  Notice. 


■ivi  -■ 


summary:  This  Notice  announces  the 
implementation  of  the  Best  Global 
Practices  Award  by  the  International 
Trade  Administration  (ITA)  of  the 
Department  of  Ckimmerce  to  recognize 
the  programs  and  practices  of  U.S. 
companies  that  have  exhibited 
extraordinary  leadership  and 
accomplishment  in  corporate 
citizenship  in  overseas  activities.  This 
notice  sets  forth  the  criteria  for  the 
award,  who  may  apply,  how  companies 
may  apply,  the  prooadures  by  which  the 
Secretary  of  Commerce  will  decide  on 
who  will  receive  the  award,  and  the 
expected  timetable. 

DATES:  The  closing  date  for  applications 
is  October  11. 1996.  The  Department  of 
Commerce  expects  to  announce  the 
winner  or  winners  of  the  award  in  the 
fall  of  1996. 

ADDRESSES:  Request  for  Applications: 
Application  forms  will  be  available  firom 
ITA  starting  on  the  day  this  notice  is 
published.  To  obtain  a  copy  of  the 
application  form  please  telephone  (202) 
482-4501,  or  facsimile  (202)  482-1999 
(these  are  not  toll  free  numbers);  or  send 
a  written  request  with  two  self- 
addressed  maiUng  labels  to  the  Office  of 
Export  Promotion  Coordination, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Room  2003,  Washington,  D.C.  20230. 
You  may  call  1-800-USA-TRADE  and 
follow  the  voice  prompt  to  have  the 
application  faxed  directly  to  you.  You 
also  may  go  to  the  International  Trade 
Administration  Internet  Home  Page 
http://www.ita.doc.gov/itahome.html, 
click  on  Best  Global  Practices  and  down 
load  the  appUcation  form.  You  can  use 
any  of  these  methods  to  access  sample 
codes  of  conduct  donated  by 
international  companies  and 
organizations  interested  in  furthering      * 
good  corporate  citizenship  worldwide. 
Only  one  copy  of  the  application  form 
will  be  provided  to  each  organization 
requesting  it,  but  it  may  be  reproduced 
by  the  requester.  An  original  and  two 
copies  of  the  application  and 
supplemental  material  are  to  be  sent  to 
the  Office  of  Export  Promotion 
Coordination,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Room  2003,  Washington, 
D.C.  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  C.  Bowie,  Deputy  Director.  Office 
of  Export  F*romotion  Coordination,  tel. 
(202)  482-4501.  This  is  not  a  toll-free 
number. 


SUPPLEMENTARY  INFORMATKM:  On  May 
26, 1995,  President  Clinton  announced 
the  adoption  of  Model  Principles  for 
U^.  firms  in  their  overseas  operations, 
as  follows: 

Model  Business  Principles 

Recognizing  the  positive  role  of  U.S. 
business  in  upholding  and  promoting 
adherence  to  universal  standards  of 
human  rights,  the  Administration 
encourages  all  businesses  to  adopt  and 
Implement  voluntary  codes  of  conduct 
for  doing  business  around  the  world 
that  cover  at  least  the  following  areas: 

1.  Provision  of  a  safe  and  healthful 
workplace. 

2.  Fair  employment  practices, 
including  avoidance  of  child  and  forced 
labor  and  avoidance  of  discrimination 
based  on  race,  gender,  national  origin  or 
religious  beliefs;  and  respect  for  the 
right  of  association  and  the  right  to 
organize  and  bargain  collectively. 

3.  Responsible  environmental 
protection  and  environmental  practices. 

4.  Compliance  with  U.S.  and  local 
laws  promoting  good  business  practices, 
including  laws  prohibiting  ilUcit 
payments  and  ensuring  fair  competition. 

5.  Maintenance,  through  leadership  at 
all  levels,  of  a  corporate  culture  that 
respects  free  expression  consistent  with 
legitimate  business  concerns,  and  does 
not  condone  political  coercion  in  the 
workplace;  that  encourages  good 
corporate  citizenship  and  makes  a 
positive  contribution  to  the 
commimities  in  which  the  company 
operates;  and  where  ethical  conduct  is 
recognized,  valued  and  exemplified  by 
all  employees. 

In  adopting  voluntary  codes  of 
conduct  that  reflect  these  principles, 
U.S.  companies  should  serve  as  models, 
encouraging  similar  behavior  by  their 
partners,  suppliers,  and  subcontractors. 

Adoption  of  codes  of  conduct 
reflecting  these  principles  is  voluntary. 
Companies  are  encouraged  to  develop 
their  own  codes  of  conduct  appropriate 
to  their  j)articular  circumstances.  Many 
companies  already  apply  standards  or 
codes  that  incorporate  these  principles. 
Companies  should  find  appropriate 
means  to  inform  their  shareholders  and 
the  public  of  actions  undertaken  in 
connection  with  these  principles. 
Nothing  in  the  principles  is  intended  to 
require  a  company  to  act  in  violation  of 
host  country  ot  U.S.  law.  "This 
statement  of  principles  is  not  intended 
for  legislation." 

The  Best  Global  Practices  award  will 
be  presented  to  a  company  that  has 
established  programs  that  show 
leadership  and  accomplishment  in 
meeting  the  goals  of  one  or  more  of 


these  five  Model  Principles  during  the 
company's  last  three  years  of  operations. 

}Amo  may  apply:  Any  U.S.  company 
may  apply  for  the  award.  For  purposes 
of  this  award,  a  U.S.  company  is  defined 
as  one  that  is  incorporated  in  the  United 
States.  A  U.S.  company  may  apply  on 
its  own  behalf,  and  outside 
organizaticms  and  individuals  may 
apply  on  behalf  of  an  eligible  company 
(with  that  company's  consent). 

Selection  of  award  winners:  The 
Secretary  of  Commerce  will  select  a 
winner  or  winners  with  the  advice  of  an 
interagency  group  consisting  of 
representatives  from  the  Departments  of 
Justice,  State,  Labor,  and  the 
Environmental  Protection  Agency.  The 
Secretary  may  also  seek  the  advice  of 
private  sector  experts  in  the  fields 
covered  by  the  Model  Business 
Principles. 

How  to  Apply:  Completed 
applications  should  be  sent  to  the  Office 
of  Export  Promotion  Coordination, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Room  2003,  Washington,  D.C  20230, 
postmarked  not  later  than  October  11, 
1996. 

Each  item  set  forth  in  the  application 
form  should  be  addressed.  Failure  to 
submit  all  applicable  information  may 
delay  processing  of  the  application. 
Supplemental  materials  (annual  reports, 
documentary  material,  etc.)  are 
encouraged.  Inquiries  regarding  the 
application  process  should  also  be 
forwarded  to  this  office.  Applicants  will 
be  notified  by  mail  of  the  receipt  of  their 
apphcations  and  also  any  deficiencies 
in  the  application.  When  the  award 
process  is  complete,  all  applicants  will 
be  notified  by  mail. 

Information  collection:  The 
information  is  being  collected  in  order 
to  allow  the  Department  of  Commerce  to 
judge  applicants  for  the  Best  Global 
Practices  Award.  The  information 
submitted  by  applicants  will  be  used  by 
the  Department  and  the  panel  of  judges 
drawn  fit)m  government  agencies  to 
select  the  applicant  whose  conduct  best 
exempUfies  the  Best  Global  Practices. 
The  information  called  for  in  the 
application  is  voluntary,  but  must  be 
submitted  in  order  to  be  considered  for 
the  Best  Global  Practices  Award. 
Applicants  are  advised  not  to  include 
business  confidential  information 
because  confidentiality  cannot  be 
guaranteed. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  PaperwoA 
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Reduction  ^ct  unless  that  collection  of 
informatioo  displays  a  currently  valid 
OMB  ContBol  Number. 

CM^4B  Control  Number  0625-0226. 
expiration  date  November  30>  1996. 

Dated:  Sejitember  5, 1996. 
David  C  Bfl^rie, 

Deputy  DireatoT,  Office  of  Export  Promotion 

and  Coordination. 

[FR  Doc.  96-^3250  Filed  9-11-96;  8:45  am) 

MLUNQ  COM  isiO-OH-^ 


Minority  Business  Development 
Agency 

Solicitatfon  of  Business  Development 
Center  Applications  for  Louisville 

AGBICY:  Minority  Business 
Developme^it  Agency,  Commerce. 
ACTION:  Nofoe;  Solicitation  of  Business 
Development  Center  Applications  for 
Louisville. 


filf 


SUMMARY:  I^  accordance  with  Executive 
Order  11625  and  15  U.S.C.  1512.  the 
Minority  B^iness  Development  Agency 
(MBDA)  is  soliciting  competitive 
application^  from  organizations  to 
operate  the  Louisville  Minority  Business 
Development  Center  (MBDC). 

The  purpose  of  the  MBDC  Program  is 
to  provide  business  development 
services  to  the  minority  business 
community  to  help  establish  and 
maintain  viable  minority  businesses.  To 
this  end.  MBDA  funds  organizations  to 
identify  an4  coordinate  public  and 
private  sector  resources  on  behalf  of 
minority  individuals  and  firms;  to  offer 
a  full  range  of  client  services  to  minority 
entrepreneurs;  and  to  serve  as  a  conduit 
of  information  and  assistance  regarding 
minority  business.  The  MBDC  will 
provide  service  in  the  Louisville, 
Kentucky  Metropolitan  Area.  The  award 
number  of  the  MBDC  will  be  04-10- 
97003-01. 

DATES:  The  closing  date  for  applications 
is  October  X6,  1996.  Applications  must 
be  received  in  the  MBDA  Headquarters' 
Executive  Secretariat  on  or  before 
(October  16^^  1996.  A  pre-application 
confiarence  JMrill  be  held  on  October  2, 
1996,  at  9:ob  a.m..  at  the  Atlanta 
Regional  Otece,  401  W.  Peachtree 
Street,  N.m.  Suite  1715.  Atlanta. 
Georgia  30308-3516.  Telephone 
Number:  (404)  730-3300.  Proper 
identification  is  required  for  entrance 
into  any  Federal  building. 
ADDRESSES:  Completed  application 
packages  should  be  submitted  to  the 
U.S.  Departjnent  of  Commerce.  Minority 
Business  I3evelopment  Agency. 
Executive  Secretariat.  14th  and 
Constitutioli  Avenue.  N.W.,  Room  5073. 


Washington.  D.C.  20230.  Telephone 
Number:  (202)  482-3763. 
FOR  FURTHER  INR3RMATION  AND  AN 
APPUCATKM  PACKAGE,  CONTACT:  Robert 
Henderson  at  (404)  730-3300. 
SUPPLBMBin'ARY  INFORMATION: 
Contingent  upon  the  availability  of «, 
Federal  funds,  the  cost  of  performance 
for  the  first  budget  period  (13  months) 
from  January  1, 1997  to  January  31, 
1998,  is  estimated  at  $198,971.  The  total 
Federal  amoimt  is  $169,125  and  is 
composed  of  $165,000  plus  the  Audit 
Fee  amount  of  $4,125.  The  application 
must  include  a  minimum  cost  share  of 
15%,  $29,846  in  non-federal  (cost- 
sharing)  contributions  for  a  total  project 
cost  of  $198,971.  Cost-sharing 
contributions  may  be  in  the  form  of 
cash,  client  fees,  third  party  in-kind 
contributions,  non-cash  applicant 
contributions  or  combination'  thereof. 

The  funding  instrument  for  this 
project  will  be  a  cooperative  agreement. 
If  the  recommended  applicant  is  the 
current  incumbent  organization,  the 
award  will  be  for  12  months.  For  those 
applicants  who  are  not  incumbent 
organizations  or  who  are  incumbents 
that  have  experienced  closure  due  to  a 
break  in  service,  a  30-day  start-up 
period  will  be  added  to  their  first  budget 
period,  making  it  a  13-month  award. 
Competition  is  open  to  individuals, 
non-profit  and  for-profit  organizations, 
state  and  local  governments,  American 
Indian  tribes  and  educational 
institutions. 

Applications  will  be  evaluated  on  the 
following  criteria:  the  knowledge, 
background  and/or  capabilities  of  the 
firm  and  its  staff  in  addressing  the  needs 
of  the  business  community  in  general 
and,  specifically,  the  special  needs  of 
minority  businesses,  individuals  and 
organizations  (45  points),  the  resources 
available  to  the  firm  in  providing 
business  development  services  (10 
points);  the  firm's  approach  (techniques 
and  methodologies)  to  performing  the 
work  requirements  included  in  the 
application  (25  points);  and  the  firm's 
estimated  cost  for  providing  such 
assistance  (20  points).  An  application 
must  receive  at  least  70%  of  the  points 
assigned  to  each  evaluation  criteria 
category  to  be  considered 
programmatically  acceptable  and 
responsive.  Those  applications 
determined  to  be  acceptable  and 
responsive  will  then  be  evaluated  by  the 
Director  of  MBDA.  Final  award 
selections  shall  be  based  on  the  number 
of  points  received,  the  demonstrated 
responsibility  of  the  applicant,  and  the 
determination  of  those  most  likely  to 
further  the  purpose  of  the  MBDA 
program.  Negative  audit  findings  and 


recommendations  and  unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  award.  The  applicant 
with  the  highest  point  score  will  not 
necessarily  receive  the  award.  Pwiodic 
reviews  culminating  in  year-to-date 
evaluations  will  be  conducted  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding 
will  be  at  the  total  discretion  of  MBDA 
based  on  such  factors  as  the  MBDC's 
performance,  the  availability  of  funds 
and  Agency  priorities. 

The  MBDC  shall  be  reqmred  to 
contribute  at  least  15%  of  the  total 
project  cost  through  non-Federal 
contributions.  To  assist  in  this  effort,  the 
MBDC  may  charge  client  fees  for 
services  rendered.  Fees  may  range  from 
$10  to  $60  per  hour  based  on  the  gross 
receipts  of  the  cUent's  business. 

Anticipated  processing  time  of  this 
award  is  120  days.  Executive  order 
12372,  "Intergovernmental  Review  of 
Federal  Programs,"  is  not  applicable  to 
this  program.  Federal  funds  for  this 
project  include  audit  funds  for  non-CPA 
recipients.  In  event  that  a  CPA  firm 
wins  the  competition,  the  funds 
allocated  for  audits  are  not  applicable. 
Questions  concerning  the  preceding 
information  can  be  answered  by  the 
contact  person  indicated  above,  and 
copies  of  application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address.  The  collection  of  information 
requirements  for  this  project  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  and  assigned  OMB 
control  number  0640-0006. 

Awards  under  this  program  shall  be 
subject  to  all  Federal  laws,  and  Federal 
and  Departmental  regulations,  policies, 
and  procedures  applicable  to  Federal 
financial  assistance  awards. 

Pre-Award  Costs — Applicants  are 
hereby  notified  that  if  they  incur  any 
costs  prior  to  an  award  being  made,  they 
do  so  solely  at  their  own  risk  of  not 
Ibeing  reimbursed  by  the  Government. 
Notwithstanding  any  verbal  assurance 
that  an  applicant  may  have  received, 
there  is  no  objigation  on  the  part  of  the 
Department  of  Commerce  to  cover  pre- 
award  costs. 

Outstanding  Account  Receivable — ^No 
award  of  Federal  funds  shall  be  made  to 
an  applicant  who  has  an  outstanding 
delinquent  Federal  debt  until  either  the 
delinquent  account  is  paid  in  full, 
repayment  schedule  is  established  and 
at  least  one  payment  is  received,  or 
other  arrangements  satisfactory  to  the 
Department  of  Commerce  are  made. 

Name  Check  Policy — ^All  non-profit 
and  for-profit  applicants  are  subject  to  a 
name  check  review  process.  Name 
checks  are  intended  to  reveal  if  any  key 
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individuals  associated  with  the 
applicant  have  been  convicted  of  or  are 
presently  facing  criminal  charges  such 
as  fraud,  theft,  perjury  or  other  matters 
which  significantly  reflect  on  the 
applicant's  management  honesty  or 
financial  integrity. 

Award  Termination — ^The 
Departmental  Grants  Officer  may 
terminate  any  grant/cooperative 
agreement  in  whole  or  in  part  at  any 
time  before  the  date  of  completion 
whenever  it  is  determined  that  the 
award  recipient  has  failed  to  comply 
with  the  conditions  of  the  grant/ 
cooperative  agreement.  Examples  of 
some  of  the  conditions  which  can  cause 
termination  are  failure  to  meet  cost- 
sharing  requirements;  unsatisfactory 
performance  of  the  MBDC  work 
requirements;  and  reporting  inaccurate 
or  inflated  claims  of  cUent  assistance. 
Such  inaccurate  or  inflated  claims  may 
be  deemed  illegal  and  punishable  by 
law. 

False  Statements — ^A  false  statement 
on  an  application  for  Federal  financial 
assistance  is  grounds  for  denial  or 
termination  of  funds,  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment  as  provided  in  18  U.S.C. 
1001. 

Primary  Applicant  Certifications — All 
primary  applicants  must  submit  a 
completed  Form  CD-511, 
"Certifications  Regarding  Debarment, 
Suspension  and  Other  ResponsibiUty 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying." 

Nonprocurement  Deoarment  and 
Suspension — Prospective  ptirticipants 
(as  defined  at  15  CFR  Part  26,  §  26.105) 
are  subject  to  15  CFR  Part  26, 
"Nonprocurement  Debarment  and 
Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 
applies. 

Drug  Free  Workplace — Grantees  (as 
defined  at  15  CFR  Part  26,  §  26.605)  are 
subject  to  15  CFR  Part  26,  Subpart  F, 
"Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies. 

Anti-Lobbying — Persons  (as  defined  at 
15  CFR  Part  28.  §  28.105)  are  subject  to 
the  lobbying  provisions  of  31  U.S.C. 
1352,  "Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions,"  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000,  and 
loans  and  loan  guarantees  for  more  than 
$150,000  or  the  single  family  maximum 
mortgage  limit  for  affected  programs, 
whichever  is  greater. 


Anti-Lobbying  Disclosures — Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-IXL,  "Disclosiue  of  Lobbying 
Activities,"  as  required  under  15  CFR 
Part  28,  Appendix  B. 

Lower  Tier  Certifications — Recipients 
shall  require  appUcations/bidders  for 
subgrants,  contracts,  subcontracts,  or 
other  lower  tier  covered  transactions  at 
any  tier  under  the  award  to  submit,  if 
applicable,  a  completed  Form  CD-512. 
"Certifications  Regarding  Debarment, 
Suspension,  Ineligibility  and  Volimtary 
Exclusion-Lower  Tier  Covered 
Transactions  and  Lobbying"  and 
disclosure  form,  SF-LLL,  "Disclosxue  of 
Lobbying  Activities."  Form  CD-^12  is 
intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  DOC  SF- 
LLL  submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to 
DOC  in  accordance  with  the 
instructions  contained  in  the  award 
document. 

Buy  American-Made  Equipment  or 
Products — Applicants  are  hereby 
notified  that  they  are  encouraged,  to  the 
extent  feasible,  to  purchase  American- 
made  equipment  and  products  with 
funding  provided  under  this  program  in 
accordance  with  Congressional  intent  as 
set  forth  in  the  resolution  contained  in 
Public  Law  103-121,  Sections  606  (a) 
and(b). 
11.800  Minority  Business  Development 

Center 
(Catalog  of  Federal  Domestic  Assistance) 

Dated:  September  6. 1996. 
Frances  B.  Douglas, 

Alternate  Federal  Register  Liaison  Officer, 
Minority  Business  Development  Agency. 
(FR  Doc.  96-23336  Filed  9-11-96;  8:45  am] 

BUJJNQ  CODE  3«1»-21-P 


Business  Development  Center 
Application:  State  of  Soutti  Carolina 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 

action:  Notice. 

SUMMARY:  In  accordance  with  Executive 
Order  11625  and  15  U.S.C.  1512.  the 
Minority  Business  Development  Agency 
(MBDA)  is  soUciting  competitive 
applications  under  its  Minority 
Business  Development  Center  (MBDC) 
program  to  operate  a  Statewide  Minority 
Business  Development  Center  (SMBDC) 
for  approximately  a  3-year  period, 
subject  to  agency  priorities,  recipient 
performance  and  the  availability  of 
funds. 

The  SMBDC  will  provide  business 
development  services  to  both  South 
Carolina's  urban  and  rural  minority 


business  communities  to  help  establish 
and  maintain  viable  minority 
businesses.  To  this  end,  MBDA  funds 
organizations  to  identify  and  coordinate 
public  and  private  sector  resources  on 
behalf  of  rural  minority  individuals  and 
firms;  to  offer  a  full  range  of 
management  and  technical  assistance  to 
hoth  urban  and  rural  minority 
entrepreneurs;  and  to  serve  as  a  conduit 
of  information  and  assistance  regarding 
minority  business. 

The  SMBDC  will  operate  throughout 
the  State  of  South  Carolina.  The 
headquarters  of  the  SMBDC  will  be 
located  in  Columbia,  South  CaroUna. 
The  award  number  for  this  SMBDC  will 
be  04-10-97002-01. 

DATES:  The  closing  date  for  applications 
is  October  15, 1996.  Applications  must 
be  received  in  the  MBDA  Headquarters' 
Executive  Secretariat  on  or  before 
October  15, 1996.  A  pre-appUcation 
conference  to  assist  all  interested 
applicants  will  be  held  on  October  2. 
1996,  at  9:00  a.m.,  at  the  following 
address:  U.S.  Department  of  Commerce, 
Minority  Business  Development 
Agency,  401  West  Peachtree  Street, 
N.W.,  Room  1715,  AUanta,  Georgia 
30308-3516. 

ADDRESSES:  Completed  application 
packages  should  be  submitted  to  the 
U.S.  Department  of  Commerce,  Minority 
Business  Development  Agency, 
Executive  Secretariat,  14th  and 
Constitution  Avenue.  N.W..  room  5073. 
Washington,  D.C.  20230,  telephone 
number  (202)  482-3763. 
FOR  FURTHER  INFORMATION  AND  AN 
APPUCATION  PACKAGE,  CONTACT:  Robert 
Henderson,  Regional  Director,  AUanta 
Regional  Office.  (404)  730-3300.  Proper 
identification  is  required  for  entrance 
into  any  Federal  Building. 
SUPPLaaBTTARY  MFORMATION: 
Contingent  upon  the  availability  of 
Federal  funds,  the  cost  of  performance 
for  the  first  budget  period  (13  months) 
from  January  1,  1997  to  January  31. 
1998.  is  estimated  at  $818,277.  A  30-day 
start-up  period  will  be  added  to  the  first 
budget  period,  making  it  a  13-month 
award.  The  application  must  include  a 
minimum  cost-share  of  $122,742,  (15%) 
of  the  total  project  cost,  through  non- 
Federal  contributions.  The  Federal 
share,  to  be  in  the  amount  of  $695,535, 
includes  $17,388  for  an  annual  audit 
fee.  Cost-sharing  may  be  in  the  form  of 
cash  contributions,  client  fees,  in-kind 
contributions  or  combinations  thereof. 

The  funding  instrument  for  this 
project  will  be  a  cooperative  agreement. 
Competition  is  open  to  individuals, 
non-profit  and  for-profit  organizations, 
state  and  local  governments,  American 
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Indian  tribfs  and  educational 
institutions. 

Applications  will  be  evaluated  cm  the 
following  oiteria:  the  experience  and 
capabilities  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
community  in  general  and,  specifically, 
the  special  needs  of  minority 
businesses,,  individuals  and 
organizations  (45  points);  the  resources 
available  tq  the  firm  in  providing  both 
rural  and  uTtran  business  development 
services  (IQ  points);  the  firm's  approach 
(technique^  and  methodologies)  to 
performing  the  work  requirements 
included  in  the  application  (25  points): 
and  the  fin|i's  estimated  cost  for 
providing  such  assistance  (20  points). 
An  application  must  receive  at  least 
70%  of  the  {)oints  assigned  to  each 
evaluation  triteria  category  to  be 
considered  programmatically  acceptable 
and  resp>on$ive.  Those  applications 
determined  to  be  acceptable  and     - 
responsive  will  then  he  evaluated  by  the 
Director  of  M6DA.  Final  award 
selections  shall  be  based  on  the  number 
of  points  received,  the  demonstrated 
responsibility  of  the  applicant,  and  the 
determinatibn  of  those  most  likely  to 
further  the  faurpose  of  the  MBDC 
program.  Negative  audit  findings  and 
recommendations  and  unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  award.  The  applicant 
with  the  highest  point  score  will  not 
necessarily  receive  the  award. 

The  SMBPC  shall  be  required  to 
contribute  ijt  least  15%  of  the  total 
project  cost  through  non-Federal 
contributions.  To  assist  in  this  effort,  the 
SMB£)C  may  charge  client  fees  for 
managemeijt  and  technical  assistance 
(M4TA)  renidered.  Fees  may  range  ftx>m 
$10  to  $60  f^er  hour  based  on  the  gross 
receipts  of  the  client's  business. 

If  an  application  is  selected  for 
funding,  EXX!  has  no  obligation  to 
provide  any  additional  future  funding 
beyond  the  Initial  award.  Renewal  of  an 
award  to  in<^ase  funding  or  extend  the 
period  of  p^ormance  is  at  the  total 
discretion  of  DOC.  Awards  under  this 
program  shall  be  subject  to  all  Federal 
laws.  Federtl  and  Departmental 
regulations,! policies  and  procedures 
applicable  tb  Federal  assistance  awards. 

Quarterly;reviews  culminating  in 
year-to-date  evaluations  will  be 
conducted  tp  determine  if  fiinding  for 
the  project  dbould  continue.  Continued 
funding  wilj  be  at  the  total  discretion  of 
MBDA  based  on  such  factors  as  the 
SMBDC's  performance,  the  availability 
of  funds  an4  Agency  priorities. 

Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Order 
12372.  "Int^ovemmental  Review  of 


Federal  Programs",  is  not  applicable  to 
this  program.  The  collecticm  of 
information  requirements  for  this 
project  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  and  assigned  OMB  control 
number  0640-0006. 

Pre-Award  Costs — ^Applicants  are 
hereby  notified  that  if  they  incur  any 
costs  prior  to  an  award  being  made,  they 
do  so  solely  at  their  own  risk  of  not 
being  reimbursed  by  the  Government 
Notwithstanding  any  verbal  assurance 
that  an  applicant  may  have  received, 
there  is  no  obligation  on  the  part  of  the 
Department  of  Commerce  to  cover  pie- 
award  costs. 

Outstanding  Account  Receivable — No 
award  of  Federal  funds  shall  be  made  to 
an  applicant  who  has  an  outstanding 
delinquent  Federal  debt  until  either  the 
delinquent  account  is  paid  in  full,  or  a 
repayment  schedule  is  established  and 
at  least  one  payment  is  received,  or 
other  arrangements  satisfactory  to  the 
Department  of  Commerce  are  made. 

Name  Check  Policy— All  non-profit 
and  for-profit  applicants  are  subject  to  a 
name  check  review  process.  Name 
checks  are  intended  to  reveal  whether 
any  key  individuals  associated  with  the 
applicant  have  been  convicted  of  or  are  . 
presently  facing  criminal  charges  such 
as  fraud,  theft,  perjury  or  other  matters 
which  significantly  reflect  c»i  the 
applicant's  management  honesty  or 
financial  integrity. 

Award  Termination — ^The 
Departmental  Grants  Officer  may 
terminate  any  grant/cooperative 
agreement  in  whole  or  in  part  at  any 
time  before  the  date  of  completion 
whenever  it  is  determined  that  the 
award  recipient  has  failed  to  comply 
with  the  conditions  of  the  grant/ 
cooperative  agreement.  Examples  of 
some  of  the  conditions  which  can  cause 
termination  are  failure  to  meet  cost- 
sharing  requirements;  unsatisfactory 
performance  of  the  MBIX]  work 
requirements;  and  reporting  inaccurate 
or  inflated  claims  of  client  assistance. 
Such  inaccurate  or  inflated  claims  may 
be  deemed  illegal  and  punishable  by 
law. 

False  Statements — A  false  statement 
on  an  application  for  Federal  financial 
assistance  is  grounds  for  denial  or 
termination  of  funds,  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisoiunent  as  provided  in  18  U.S.C 
1001. 

Primary  Applicant  Certifications — ^All 
primary  applicants  must  submit  a 
completed  Form  CD-511, 
"Certifications  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying." 


Nonprocurement  Debarment  and 
Suspension — ^Prospective  participants 
(as  defined  at  IS  CFR  Part  26,  §  26.105) 
are  subject  to  15  CFR  Part  26, 
"Nonprocurement  Debarment  and 
Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 
applies. 

Z>rug  Free  Workplace — Grantees  (as 
defined  at  15  CFR  Part  26,  §  26.605)  are 
subject  to  15  CFR  Part  26,  Subpart  F, 
"Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies. 

Anti-Lobbying — Persons  (as  defined  at 
15  CFR  Part  28,  §  28.105)  are  subject  to 
the  lobbying  provisions  of  31  U.S.C. 
1352,  "Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions,"  and  the  lobbying  section  " 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000,  and 
loans  and  loan  guarantees  for  more  than 
$150,000  Or  the  single  family  maximum 
mortgage  limit  for  affected  programs, 
whichever  is  greater. 

Anti-Lobbying  Disclosures — ^Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL,  "Disclosure  of  L,obbying 
Activities,"  as  required  imder  15  CFR 
Part  28,  Appendix  B. 

Lower  Tier  Certifications — Recipients 
shall  require  applications/bidders  for 
subgrants,  contracts,  subcontracts,  or 
other  lower  tier  covered  transactions  at 
any  tier  under  the  award  to  submit,  if 
applicable,  a  completed  Form  CD-512, 
"Certifications  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion-Lower  Tier  Covered 
Transactions  and  Lobbying"  and 
disclosiue  form,  SF-LLL,  "Disclosure  of 
Lobbying  Activities."  Form  CD-512  is 
intended  for  the  use  of  recipients  and  . 
should  not  be  transmitted  to  DOC.  SF- 
LLL  submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to 
DOC  in  accordance  with  the 
instructions  contained  in  the  award 
document. 

Buy  American-made  Equipment  or 
Products — ^Applicants  are  hereby 
notified  that  they  are  encouraged,  to  the 
extent  feasible,  to  purchase  American- 
made  equipment  and  products  with 
funding  provided  under  this  program  in 
accordance  with  Congressional  intent  as 
set  forth.in  the  resolution  contained  in 
Public  Law  103-121,  Sections  606  (a) 
and  (b). 

(Catalog  of  Federal  Domestic  Assistance 
Number:  11.800  Minority  Business 
Development  Center) 
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Dated:  September  9, 1996. 

Donald  L.  Powers, 

Federal  Register  Liaison  Officer,  Minority 
Business  Development  Agency. 

(FR  Doc.  96-23400  Filed  9-11-96: 8:45  am]. 
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National  Oceanic  and  Atmospheric 
Administration 

p.D.  (W0396A] 

Incidental  Tal(e  of  Marine  Mammals; 
Botdenose  Dolphins  and  Spotted 
Dolphins 

AQBICY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  issuance  of  letters  of 

authorization. 

SUMMARY:  In  accordance  with  the 
Marine  Mammal  Protection  Act 
(MMPA)  as  amended,  and  implementing 
regulations,  notification  is  hereby  given 
that  two  letters  of  authorization  to  take 
bottlenose  and  spotted  dolphins 
incidental  to  oil  and  gas  structure 
removal  activities  were  issued  on 
August  23  and  30. 1996,  respectively,  to 
the  Amerada  Hess  Corporation  and  The 
Louisiana  Land  and  Exploration 
Company,  both  of  Houston,  TX. 
EFFECTIVE  DATE:  These  letters  of 
authorization  are  effective  for  1  year 
from  the  date  of  issuance. 
ADDRESSES:  The  applications  and  letters 
are  available  for  review  in  the  following 
offices:  Office  of  Protected  Resources. 
NMFS,  1315  East-West  Highway.  Silver 
Spring,  MD  20910  and  the  Southeast 
Region,  NMFS,  9721  Executive  Center 
Drive  N.  St.  Petersburg,  FL  33702. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  R.  Hollingshead,  Office  of 
Protected  Resources,  NMFS,  (301)  713- 
2055  or  Charles  Oravetz,  Southeast 
Region  (813)  570-5312. 
SUPPLEMENTARY  INFORMATION:  Section 
101(a)(5)(A)  of  the  MMPA  (16  U.S.C. 
1361  et  seq.)  directs  NMFS  to  allow,  on 
request,  the  incidental,  but  not 
intuitional,  taking  of  small  numbers  of 
marine  mammals  by  U.S.  citizens  who 
engage  in  a  specified  activity  (other  than 
commercial  fishing)  within  a  specified 
geographical  region,  if  certain  findings 
are  made  and  regulations  are  issued. 
Under  the  MMPA,  the  term  "taking" 
means  to  harass,  hunt,  capture  or  kill  or 
to  attempt  to  harass,  hunt,  captiue  or 
kill  marine  mammals. 

Permission  may  be  granted  for  periods 
up  to  5  years  if  NMFS  finds,  after 
notification  and  opportunity  for  public 
comment,  that  the  taking  will  have  a 


negligible  impact  on  the  species  or 
stockTs)  of  marine  mammals  and  will 
not  have  an  unmitigable  adverse  impact 
on  the  availability  of  the  species  or 
stock(s)  for  subsistence  uses.  In 
addition,  NMFS  must  prescribe 
regulations  that  include  permissible 
methods  of  taking  and  other  means 
ejecting  the  least  practicable  adverse 
impact  on  the  species  and  its  habitat, 
and  on  the  availability  of  the  species  for 
subsistence  uses,  paying  particular 
attention  to  rookeries,  mating  grounds 
and  areas  of  similar  significance.  The 
regulations  must  include  requirements 
pertaining  to  the  monitoring  and 
reporting  of  such  taking.  Regulations 
governing  the  taking  of  bottlenose  and 
spotted  dolphins  incidental  to  oil  and 
gas  structure  removal  activities  in  the 
Gulf  of  Mexico  were  published  on 
October  12. 1995  (60  FR  53139),  and 
remain  in  effect  until  November  13, 
2000. 

Summary  of  Request 

NMFS  received  requests  for  letters  of 
authorization  on  August  21, 1996,  bom 
the  Amerada  Hess  Corporation,  and 
August  28, 1996.  from  The  Louisiana 
Land  and  Exploration  Company.  These 
letters  requested  a  take  by  harassment  of 
a  small  number  of  bottlenose  and 
spotted  dolphins  incidental  to  the 
described  activity.  Issuance  of  these 
letters  of  authorization  is  based  on  a 
finding  that  the  total  takings  will  have 
a  negligible  impact  on  the  bottlenose 
and  spotted  dolphin  stocks  of  the  Gulf 
of  Mexico. 

Dated:  September  6, 1996. 
Ramie  S.  Hoh, 

Acting  Director,  Office  of  Protected  Resources, 
National  ferine  Fisheries  Service. 
(FR  Doc.  96-23403  Filed  9-11-96;  8:45  am] 

BIUMQ  OOOC  3610-S2-P 

P.D..09069SAI 

Atlantic  Large  Whale  Take  Reduction 
Team  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  first  meeting  of  the 
Atlantic  Large  Whale  Take  Reduction 
Team  (TRT)  will  be  held  to  address 
bycatch  of  large  baleen  whales, 
specifically  the  northern  right  whale 
(Eubalaena  glacialis)  and  the  humpback 
whale  [Megaptera  novaean^iae)  in  the 
following  fisheries:  The  Gulf  of  Maine/ 
U.S.  mid-Atlantic  lobster  trap/pot 
fishery,  the  mid-Atlantic  coastal  gillnet 


fishery,  the  southeastern  U.S.  Atlandc 
sharic  gillnet  fishery,  and  the  Gulf  of 
Maine  sink-gillnet  fishery.  The  bycatch 
of  minke  whales  [Balaenoptera 
acutorostrata),  fin  whales  [Balaenoptera 
physalus),  and  other  large  whales  in 
these  fisheries  will  also  be  discussed. 
DATES:  The  first  meeting  of  the  team  will 
be  held  on  September  16-17, 1996  from 
9  a.m.  until  5  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
Tara's  Femcroft  Conference  Resort,  50 
Femcroft  Road,  Danvers.  M.\,  01923, 
(508)  777-2500. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Kathy  Wang,  Southeast  Regional  Office. 
NMFS,  (813)  570-5312,  or  Dr.  Sal 
Testaverde,  Northeast  Regional  Office, 
NMFS,  (508)  281-9368,  or  Michael 
Payne,  Office  of  Protected  Resources, 
NMFS.  (301)  713-2322. 
SUPPLEMENTARY  INFORMATION:  On  August 
6, 1996,  NMFS  published  notice  of  the 
establishment  of  the  Atlantic  Large 
Whale  TRT  (61  FR  40819).  Section 
118(f)  of  the  Marine  Mammal  Protection 
Act  (MMPA)  requires  NMFS  to  establish 
a  TRT  to  prepare  a  draft  Take  Reduction 
Plan  designed  to  assist  in  the  recovery 
or  prevent  the  depletion  of  each 
strategic  marine  mammal  stock  that 
interacts  with  certain  fisheries. 

NMFS  has  scheduled  the  first  meeting 
(see  DATES  and  ADDRESSES).  The  TRT 
will  be  faciUtated  by  Abby  DiUey,  The 
Keystone  Center,  Washington,  DC.  The 
TRT  will  hold  at  least  four  meetings  to 
develop  a  TRP  focusing  on  reducing 
bycatch  in  these  fisheries. 

TRTs  are  not  subject  to  the  Federal 
Advisory  Committee  Act  (5  App. 
U.S.C).  This  meeting  is  open  to  the 
public  and  is  physically  accessible  to 
p>eople  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Kathy  Wang  at  (813)  570-5312  by 
September  12, 1996. 

Dated:  September  6, 1996. 
Rennie  S.  Hoh, 

Acting  Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
(FR  Doc.  96-23252  Filed  9-6-96;  3:01  pml 
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P.D.  0904SftA] 

Pacific  Fishery  Management  Council; 
Public  Meeting 

AQBICY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

summary:  The  Pacific  Fishery 
Management  Council's  Groundfish 
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Managemtnt  Team  will  hold  a  public 
meeting. 

DATES:  The  meeting  will  be  held  on 
September  16  beginning  at  1  p.m.  and 
may  go  into  the  evening  until  business 
for  the  day  is  completed,  and  on 
Septembet  17, 18  and  19  from  8:00  a.ra. 
until  5:00  p.m. 

ADOnesSEl:  The  meeting  will  be  held  at 
the  Pacific  Fishery  Management 
Council,  2n30  SW  Fifth  Avenue,  Suite 
224.  FortUnd,  OR  97201. 
.R3R  FURTHER  INR3RMATI0N  CONTACT:  Jim 
Clock,  Groundfish  Fishery  Management 
Coordinator;  telephone:  (503)  326-€352. 
SUPPLBKBtTARY  INFORMATION:  The 
primary  purpose  of  this  meeting  is  to 
review  the  draft  stock  assessments, 
prepare  the  annual  stock  assessment 
and  fisher^  evaluation  doctmient, 
prepare  ftilal  recommendations  for 
management  of  the  groundfish  fisheries 
in  1997,  including  review  of  sableftsh 
and  Pacific  whiting  management  plans. 

Special  A^cooimodations 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other    . 
auxiUary  aids  should  be  directed  to  Eric 
Greene  at  (503)  326-6352  at  least  5  days 
prior  to  tb0  meeting  date. 

Dated:  Set>teinber  5. 1996. 
Bruce  Moraheadk 

Acting  Director,  Office  of  Sustainable 
Fisheries,  l^^onal  Marine  Fisheri&  Service. 
IFR  Doc.  96-23255  Filed  9-11-96;  8:45  am) 
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Pacific  Fishery  Rlanagement  Council; 
Public  Me«Ung 

AQBICY:  N&tional  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheiic  Administration  (NOAA), 

Commerce, 

ACTION:  Nc  tice  of  pubUc  meeting. 


SUMMARY:  the  Pacific  Fishery 
Management  Coimcil  will  convene  a 
public  me#ting  of  its  salmon  stock 
review  teain  for  Puget  Sound  chinook 
and  Strait  bf  Juan  de  Fuca  coho  salmon 
stocks. 

DATES:  Th#  meeting  will  be  held  on 
Septembei!  25, 1996,  beginning  at  10 
a.m.  ' 

ADDRESS^  The  meeting  will  be  held  at 
the  Conference  Center  of  the  Northwest 
Indian  Fisheries  Commission,  6700 
Martin  Wety  East,  Olympia,  WA; 
telephoned  (360)  438-1180. 

Council  address:  Pacific  Fishery 
Management  Council,  2130  SW  Fifth 
Avenue.  Suite  224,  Portland.  OR  97201. 


FOR  FURTHER  INFORMATION  CONTACT:  John 
Coon,  Fishery  Management  Coordinator 
(Salmon);  telephone:  (503)  32&-6352.-^ 
SUPPIEMENTARY  INFORMATION:  The 
purpose  of  this  meeting  is  to  complete 
a  review  of  the  status  of  some  Puget 
Sound  chinook  and  Strait  of  Juan  de 
Fuca  coho  stocks  as  required  under  the 
Council's  salmon  fishery  management 
plan  when  a  stock  fails  to  meet  its 
spawning  escapement  objective  for  3 
consecutive  years.  This  is  expected  to  be 
the  final  meeting  of  the  group. 

Special  Accommodations 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Eric 
Greene  at  (503)  32&-€352  at  least  5  days 
prior  to  the  meeting  date. 

Dated:  September  6, 1996. 
Gary  C.  Matlock, 

Director,  Office  of  Sustainable  Fisheries, 
Nationa]  Marine  Fisheries  Service. 
[PR  Doc  96-23404  Filed  9-11-96;  8:45  am] 
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P.O.  090e9«q 

Endangered  Species;  Permits 

AQB4CY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Issuance  of  modification  5  to 

permit  848  (P507D)  and  modification  7 

to  permit  825  (P513). 

SUMMARY:  Notice  is  hereby  given  that 
NMFS  has  issued  modifications  to  two 
permits  that  authorize  takes  of 
Endangered  Species  Act-listed  species 
for  the  purpose  of  scientific  research/ 
enhancement,  subject  to  certain 
conditions  set  forth  therein,  to  the 
Washington  Department  of  Fish  and 
WildUfe  (WDFW)  at  Olympia.  WA  and 
the  Columbia  River  Inter-Tribal  Fish 
Commission  at  Portland,  OR  (CRTTFC). 
ADDRESSES:  The  applications  and 
related  documents  are  available  for 
review  in  the  following  offices,  by 
appointment: 

Office  of  Protected  Resources,  F/PR3, 
NMFS.  1315  East-West  Highway,  Silver 
Spring,  MD  20910-3226  (301-713-1401); 
and 

Environmental  and  Technical 
ServicesJ)ivision,  525  NE  Oregon 
Street,  Suite  500,  Portland,  OR  97232- 
4169  (503-230-5400). 
SUPPLEMENTARY  INFORMATION:  The 

modifications  to  permits  were  issued 
under  the  authority  of  section  10  of  the 
Endangered  Species  Act  of  1973  (ESA) 
(16  U.S.C.  1531-1543)  and  the  NMFS 


regulations  governing  ESA-listed  fish 
and  wildlife  permits  (50  CFR  parts  217- 
222). 

Notice  was  published  on  July  19, 1996 
(61  FR  37722)  that  an  application  had 
been  filed  by  WDFW  (P507D)  for 
modification  5  to  scientific  research/ 
enhancement  permit  848.  Modification 
5  to  permit  848  was  issued  to  WDFW  on 
September  6, 1996.  Permit  848 
authorizes  WDFW  annual  takes  of  aduh 
and  juvenile,  threatened.  Snake  River 
spring/siunmer  chinook  salmon 
[Oncorhynchus  tshawytscha)  associated 
with  a  supplementation  program  at  the 
Tucannon  River  Fish  Hatchery.  For 
Modification  5,  WDFW  is  authorized  an 
increase  in  the  number  of  hatchery 
smolts  to  be  released  annually  in  the 
upper  watershed  of  the  Tucannon  River. 
Also  for  modification  5.  WDFW  is 
authorized  to  retain  all  of  the  adult, 
ESA-listed.  natural-origin  salmon  that 
return  to  the  hatchery  adult  trap  each 
year  for  broodstock  if  the  total  annual 
adult  returns  to  the  trap  is  less  than  105 
fish.  If  the  total  annual  adult  retiuns  to 
the  trap  is  greater  than  or  equal  to  105 
fish.  WDFW  is  authorized  to  retain  up 
to  70  percent  of  the  adult,  ESA-listed 
natural-origin  salmon  that  return  to  the 
hatchery  adult  trap  each  year  for 
broodstock  and  to  release  the  remaining 
percentage  of  ESA-listed  adult  salmon 
above  the  hatchery  trap  for  natural 
spawning.  Modification  5  to  permit  848 
is  valid  for  the  duration  of  the  permit. 
Permit  848  expires  on  March  31. 1998. 

Notice  was  published  on  July  3. 1996 
(61  FR  34800)  that  an  appUcation  had 
been  filed  by  CRTTFC  (P513)  for 
modification  7  to  scientific  research 
permit  825.  Modification  7  to  permit 
825  was  issued  to  CRTTFC  on  August  30. 
1996.  Permit  825  authorizes  an  annual 
take  of  adult  and  juvenile,  threatened, 
Snake  River  spring/ summer  chinook 
salmon  (Oncorhynchus  tshawytscha) 
and  juvenile,  endangered.  Snake  River 
sockeye  salmon  [Oncorhyncbus  nerka) 
associated  with  several  scientific 
research  studies.  For  modification  7. 
CRTTFC  is  authorized  an  annual  take  of 
juvenile,  threatened,  Snake  River  fall 
chinook  salmon  (Oncorhyncbus 
tshawytscha)  associated  with  a  study 
designed  to  monitor  the  extent  of 
dissolved  nitrogen  gas  supersaturation 
effects  on  outmigrating  juvenile 
anadromous  fish  in  the  Snake  and 
Columbia  Rivers  in  the  Pacific 
Northwest.  Modification  7  is  valid  for 
the  duration  of  the  permit.  Permit  825 
expires  on  December  31,  1997. 

Issuance  of  the  permit  modifications, 
as  required  by  the  ESA,  was  based. on 
a  finding  that  such  actions:  (1)  Were 
requested  in  good  faith,  (2)  will  not 
operate  to  the  disadvantage  of  the  ESA- 
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listed  species  that  are  the  subject  of  the 
permits,  and  (3)  are  consistent  wnth  the 
purposes  and  poUcies  set  forth  in 
section  2  of  the  ESA  and  the  NMFS 
regulations  governing  ESA-listed 
species  permits. 

Dated:  September  6, 1996. 
RolMrt  C.  Zioiiro, 

Acting  Chief,  Endangered  Species  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
(FR  Doc.  96-23405  Filed  9-11-96;  8:45  am] 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Increase  of  a  Guaranteed  Access  Level 
for  Certain  Wool  Textile  Products 
Produced  or  Manufactured  In  the 
Dominican  Republic 

September  5, 1996. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  increasing  a 

guaranteed  access  level. 

EFFECTIVE  DATE:  September  11, 1996. 
FOR  FURTHER  MFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
.(202)  482-4212.  For  information  on  the 
quota  status  of  this  level,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLBIENTARY  INFORMATION: 

Auliiority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854);  Uruguay  Rotmd  Agreements 
Act. 

On  the  request  of  the  Government  of 
the  Dominican  Republic,  the  U.S. 
Government  agreed  to  increase  the  1996 
GuffiBnteed  Access  Level  for  Category 
444. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  T^ff 
Sch^ule  of  the  United  States  (see 
Federal  Register  notice  60  FR  65299, 
published  on  December  19, 1995).  Also 
see  61  FR  1359,  pubUshed  on  January 
19, 1996. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 


of  the  provisions  of  the  Uruguay  Round 

Agreements  Act  and  the  Uruguay  Round 

Agreement  on  Textiles  and  Clothing,  but 

are  designed  to  assist  only  in  the 

implementation  of  certain  of  their 

provisions. 

-TroyaCribb, 

Chairman,  Committee  fm  the  Implementation 

of  Textile  Agreementa. 

Committee  Cor  tlie  Implementatioii  of  Textile 
Agreements 

September  5, 1996. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  Imt  does  not  cancel,  the  directive 
issued  to  you  on  January  11, 1996,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  Tliat  directive 
concerns  imports  of  certain  cotton,  w(Ool  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  the  Dominican  Republic 
and  exported  during  the  twelve-month 
period  which  began  on  January  1, 1996  and 
extends  through  December  31, 1996. 

Effective  on  September  11, 1996,  you  are 
directed  to  increase  the  Guaranteed  Access 
Level  for  Category  444  to  230,000  numbers. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  feills  within  the  foreign  afbirs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  96-23251  Filed  9-11-96;  8:45  am] 
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Adjustment  of  Import  Limits  for  Certain 
Cotton.  Man-Made  Fiber,  Silk  Blend 
and  Other  Vegetable  Fiber  Textiles  and 
Textile  Products  Produced  or 
Manufactured  in  India 

September  9, 1996. 
AQBICY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

action:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE:  September  16. 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6705.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPUaetTARY  mFORMATION: 


Audbority:  Executive  Order  11651  of  March 
3,  1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C  1854);  Uruguay  Round  AgreanaDta 
Act 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  swing  and  special  ^ift. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
niunbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  60  FR  65299, 
published  on  December  19. 1995).  Also 
see  60  FR  62399,  published  on 
December  6, 1995. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Rotmd 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing,  but 
are  designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  ImplamenUtian  af  TaxtUe 
AgrBements 

September  9. 1996. 

Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington.  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  29, 1995,  by  the 
Chairman;  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imfwrts  of  certain  cotton,  man- 
made  fiber,  silk  blend  and  other  vegetable 
fiber  textiles  and  textile  products,  produced 
or  manufactiued  in  India  and  exported 
duritig  the  twelve-month  period  which  began 
on  January  1. 1996  and  extends  through 
December  31, 1996. 

Effective  on  September  16. 1996.  you  are 
directed  to  amend  the  directive  dated 
November  29, 1995  to  adjust  the  limits  for 
the  following  categories,  as  provided  for 
under  the  Uruguay  Round  Agreements  Act 
and  the  Uruguay  Round  Agreement  on 
Textiles  and  Qothing: 


Categoiy 

Adjusted  twelve-montti 
Level' 

218 

313 -. 

314  ..„ 

315     

14.055.844  square 
meters. 

41,144.053  square 
meters. 

5,678,026  square  me- 
ters. 

13,332,512  square 

317 

meters. 
32,644,657  square 

326  ...„ 

334/634 

m^ers. 

7,608,828  square  me- 
ters. 

13M21  dozen. 

48134 
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Calaoory 

Level' 

33S/B35  -.* 

461.513  dozea 

336/636 -    . 

837,398  dozea 

338/339  ..^ 

3.807,699  dozen. 

34(V640... 

1,860492  dozen. 

341  ..._. 

4,065.343  dozen  of 

wtiicti  not  more  than 

2,346.540  dozen 

Shan  be  in  Category 
341-Y2. 

342«42... 

La..a..«.MM>*«    " 

1.333.793  dozen. 

345 

160.606  dozea 

347/348  ._ 

666.234  dozen. 

351/861  ... 

>«•••*•  ••*■■«  ?— s 

2S8329  dozea 

363 

39,420.106  numbers. 

641  

k«t*»— •»— 

1.170.973  dozea 

647/648  ... 

428.188  dozea 

Group  II     1 

200.201.220-229, 

104,339,969  square 

237,  23»,  300. 

meters  equivalenL 

301,330-333, 

349,350 

352. 

369-362, 

600- 

607,611- 

-629. 

630-633, 

638. 

639,643< 

-646. 

649,660, 

652. 

-0',666. 

669,670 

and 

831-669.  as  a 

9RM». 

'The  Mis  have  not  been  adjusted  to  ao- 
counllor  any  imports  exported  after  December 
31.1995. 

^Categoiy  341-Y:  only  HTS  numbers 
6204.22.3060.  6206.30.3010.  6206.30.3030 
and  621 1.42.0054. 

^CatogoM  665-0:  an  HTS  numbers  except 
5702.10.9060.  5702.42.2020.  5702.92.0010 
and  5703.20.1000. 

The  Conanittm  for  the  Implementation  of 
Textile  Agnements  has  determined  that 
these  action  fall  within  the  foreign  afEairs 
exception  tc  the  rulemaking  provisions  of  5 
U.S.C  553(iB)(l). 

Troy  H.  Cr^, 

Chairman,  Committee  for  the  Implementation 

of  Textile  Affeements. 

(FR  Doc.96-23393  Filed  9-11-96;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Offic*  of  the  Secretary 

Propoeed  Collection;  Comment 
Request  ! 

AOBICY:  Office  of  the  Under  Secretary  of 
Defense  (Personnel  and  Readiness). 

ACTION:  Notice. 

\ 

In  compUance  with  Section 
3506(c)(2lA)  of  the  Paperwork 
Reduction  Act  of  1995,  the  OfSce  of  the 
Under  Secretary  of  £)efense  (Personnel 
and  ReediDess)  announces  the  following 
proposed  reinstatement  of  a  public 
inf(»mation  collection  and  seeks  public 


coHunent  on  the  provisions  thereof. 
Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  funcdtns  of  the  agency,  including 
whether  the  information  shall  have 
practical  utihty;  (b)  the  accuracy  of  the 
agency's  estimate  of  burden  on  the 
propo«ed  information  collection;  (c) 
ways  to  enhance  the  quahty,  utihty.  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  November  12, 
1996. 

ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
the  Office  of  the  Under  Secretary  of 
E)ef(Bnse  (Personnel  and  Readiness) 
(Force  Management  Policy /Personnel 
Support,  FamiUes  and  Education/Office 
of  Family  PoUcy).  ATTN:  Ms.  Ollie  M. 
Smith,  Ballston  Towers  #3.  Room  917. 
4015  Wilson  Blvd..  ArUngton.  VA 
22203-5190. 

FOR  FURTHER  INFORMATION  CONTACT: 
To  request  more  information  on  this 
propcned  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instruments, 
please  write  to  the  above  address  or  call 
at (703)  696-1702. 
Title,  Associated  Forms,  and  OMB 
Nunber.  Defense  Outplacement  Referral 
System  (DORS)  and  the  Pubhc  and 
Community  Service  (PACS)  Registry 
Programs;  DD  Forms  2580/2580C.  2581 
and  2581-1;  OMB  Number  0704-0324. 

Needs  and  Uses:  This  information 
collection  is  used  to  enroll  separating 
Service  members,  their  spouses,  and 
DoD  dviUan  personnel  in  the  Defense 
Outplacement  Referral  System  (DORS). 
In  accordance  with  10  U.S.C.  1143  and 
1144,  the  information  is  provided  to 
private  and  pubhc  employers,  including 
local,  state,  and  Federal  employment 
and  outplacement  agencies,  as  notice  of 
available  individuals  with  interest  in 
potential  employment.  In  accordance 
with  10  U.S.C  1143(c),  the  Pubhc  and 
Commujuty  Service  (PACS)  Registry 
provides  registered  PACS  organizations 
with  Lnformation  regarding  Cbe 
availabiUty  of  individuals  widi  interest 
in  working  in  a  PACS  organization.  The 
forms  associated  with  this  information 
collection,  DD  Forms  2580/2580C,  2581. 
and  2581-1.  are  used  in  support  of  the 
Department  of  Defense  Programs  for 
employment  assistance. 

Affected  Public:  Individuals  or 
households;  state,  local,  or  tribal 


government,  businesses  or  other  for- 
profit.  Federal  government;  not-for- 
profit  institutions. 

Annual  Burden  Hours:  7,767  hours. 

Number  of  Respondents:  26,000. 
Responses  Per  Respondent:  1 .46. 

A  verqge  Burden  Per  Response:  12.28 
minutes. 

Frequency:  On  occasion. 

SUPPlfMENTARY  INFORMATION: 

Smnmaiy  of  Infiarmatkni  CoUecdon    . 

This  collection  is  needed  to  satisfy 
Public  Law  101-510,  the  Defense 
Department's  Fiscal  Year  1991 
Authorization  Act,  November  5, 1900, 
which  directed  that  the  Secretary  of 
Defense  release  to  civiUan  employers, 
organizations  and  other  appropriate 
entities,  the  names  (and  other  pertinent 
information)  of  separating  members  of 
the  Armed  Forces,  their  spouses,  and 
civiUan  employees  who  are  seeking 
employment  in  the  civilian  sector.  The 
Defense  Outplacement  Referral  System 
(DORS)  has  been  developed  to  assist  in 
meeting  this  need.  DD  Form  2580/2580C 
are  used  to  support  this  effort.  This 
collection  is  also  required  to  satisfy 
Pubhc  Law  102-484,  the  Defense 
Department's  Fiscal  Year  1993 
Authorization  Act.  October  23. 1992. 
which  directed  the  Secretary  of  Defense 
to  maintain  a  public  bnd  community 
service  registry  in  which  separating 
Service  members  would  be  encouraged 
to  enter.  DD  Forms  2581  and  2581-1  are 
used  to  support  this  effort. 

Dated:  September  5. 1996. 
LM.  Bynum, 

Alternate  OSD  Ped&al  Register  Liaison 
Officer,  Department  ofDe^nse. 
(FR  Doc.  96-23268  Filed  9-11-96;  8:45  am] 
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Meeting  of  the  Advisory  Council  on 
Dependents' Education 

AGENCY:  Department  of  Defense 
Education  Activity,  Office  of  the 
Secretary  of  Defense. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  Advisory 
Council  on  Dependents'  Education 
(ACDE).  It  also  describes  the  functions 
of  the  Council.  Notice  of  this  meeting  is 
required  under  the  National  Advisory 
Committee  Act.  Although  the  meeting  is 
open  to  the  pubhc,  because  of  space 
constraints,  anyone  wishing  to  attend 
the  meeting  should  contact  the  point  of 
contact  hsted  below. 

DATES:  October  27-Novemba-  2. 1996. 
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addresses:  The  meeting  will  be 
preceded  by  visits  to  DoD  overseas 
schools  in  Okinawa,  Japan,  and  Korea, 
October  27-31.  The  formal  meeting  will 
be  held  November  1-2  at  the  New 
Sanno  Hotel  in  Tokyo,  Japan. 
FOR  RiflTHER  INFORMATION  CONTACT: 
Ms.  N4arilee  Fitzgerald  or  Ms.  Amy 
Huf&nan,  DoD  Education  Activity,  4040 
N.  Fairfax  Drive,  Arlington,  Virginia 
22203-1635;  Telephone  number:  703- 
696-4235,  extension  101/extension  100. 
SUPPI^MENTARY  INFORMATION:  The 
Advisory  Council  on  Dependents' 
Education  is  established  under  title  XIV, 
section  1411,  of  Public  Law  95-561, 
Defense  Dependents'  Education  Act  of 
1978,  as  amended  by  title  XII,  section 
1204(b)(3H5),  of  Public  Uw  99-145, 
Department  of  Defense  Authorization 
Act  of  1986  (20  U.S.C,  chapter  25A, 
section  929,  Advisory  Council  on 
Dependents'  Education).  The  Coimcil  is 
cochaired  by  designees  of  the  Secretary 
of  Defense  and  the  Secretary  of 
Education.  In  addition  to  a 
representative  of  each  of  the 
Departments,  12  members  are  appointed 
jointly  by  the  Secretaries  of  Defense  and 
Education.  Members  include 
representatives  of  educational 
institutions  and  agencies,  professional 
employee  organizations  and  unions, 
unified  military  commands,  school 
administrators,  parents  of  DoDDS 
students,  and  one  DoDDS  student.  The 
Director,  DoDEA,  serves  as  the 
Executive  Secretary  of  the  Council.  The 
purpose  of  the  Council  is  to  advise  the 
Secretary  of  Defense  and  the  DoDDS 
Director  about  effective  educational 
programs  and  practices  that  should  be 
considered  by  DoDDS  and  to  perform 
other  tasks  as  may  be  required  by  the 
Secretary  of  Defense.  The  agenda 
includes  update  on  DoDEA  math 
curriculum,  minority  recruitment, 
student  achievement,  and 
implementation  of  national  standards. 

Dated:  September  6, 1996. 
LM.  B3mum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
[FR  Doc.  96-23270  Filed  9-10-96;  8:45  ami 

BHJJNG  CODE  SOOO-04-M 


Office  of  the  Secretary 

Meeting  of  the  Military  Health  Care 
Advisory  Connnittee 

AGBICY:  Department  of  Defense, 
Military  Health  Care  Advisory 
Committee. 
ACTION:  Notice. 

StJMMARY:  Notice  is  hereby  given  of  the 
forthcoming  meeting  of  the  Military 


Health  Care  Advisory  Committee.  This 
is  the  fifth  meeting  of  the  Committee. 
The  purpose  of  the  meeting  is  to  advise 
the  Assistant  Secretary  of  Defense 
(Health  Affairs)  and  the  Military 
Services  on  opportunities  as  well  as 
potential  solutions  and  strategies  for  the 
challenges  facing  the  Military  Health 
Services  System. 

A  meeting  session  will  be  held  and 
will  be  open  to  the  public. 
DATES:  October  7.  1996. 
ADDRESSES:  Andrews  Air  Force  Base, 
Garden  Room  in  the  Andrews  Officers' 
Club,  Bldg.  1352,  Andrews  Air  Force 
Base,  (Allentown  Road),  Washington, 
DC,  unless  otherwise  published. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Gary  A.  Christopherson,  Senior 
Advisor,  or  Commander  Sidney 
Rodgers,  MSC,  USN.  Special  Assistant 
to  PDASD  (HA),  Office  of  the  Assistant 
Secretary  of  Defense  (Health  Affairs), 
1200  Defense  Pentagon,  Room  3E346, 
Washington,  DC  20301-1200;  telephone 
(703) 697-2111. 

SUPPLEMENTARY  INFORMATION:  Business 
sessions  are  scheduled  between  8:00  am 
and  5:00  pm,  on  Monday,  October  7, 
1996.  Contact  Elaine  L.  Powell,  CMP  in 
the  MHCAC  Conference  Support  Office 
at  (703)  575-5024,  at  least  24  hours 
prior  to  the  meeting  to  gain  access  to  the 
base. 

Dated:  September  5, 1996. 
L.M.  Bymim, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

(FR  Doc.  96-23269  Filed  9-10-96;  8:45  am] 

BHJJNG  OOOe  SO0O-O4-M 


DEPARTMENT  OF  EDUCATION 

President's  Advisory  Commission  on 
Educational  Excellence  for  Hispanic 
Americans;  Amendment  to  Notice  of 
Meeting 

AQBICY:  President's  Advisory 
Commission  on  Educational  Excellence 
for  Hispanic  Americans,  Education. 
ACTION:  Amendment  to  notice  of 
meeting. 

SUMMARY:  This  amends  the  notice  of  an 
open  meeting  of  the  President's 
Advisory  Commission  on  Educational 
Excellence  for  Hispanic  Americans 
pubUshed  on  August  14, 1996,  in  Vol. 
61,  No.  158,  page  42235.  The  meeting 
scheduled  for  September  4  and  5, 1996, 
has  been  postponed.  The  new  meeting 
dates  and  times  are  September  26, 1996, 
form  9  a.m.  (EDT)  until  5  p.m.  (EDT), 
and  September  27. 1996,  fipom  9  a.m. 
(EDT)  until  5  p.m.  (EDT).  The  new 
location  is  not  yet  available,  but  you 


may  call  Alfred  Ramirez  on  (202)  401- 
1411  closer  to  the  date  of  the  meeting 
for  that  information. 

Dated:  September  9, 1996. 
Edward  M.  Augustus,  )r.. 

Acting  Assistant  Secretary. 

(PR  Doc.  96-23484  Filed  9-11-96;  8:45  am] 

aiUJNQ  COOE  40e»^-M 


DEPARTMENT  OF  ENERGY 

Certification  of  the  Radiological 
Condition  of  the  C.H.  Schnoor  Site, 
Springdale,  Pennsylvania 

AGENCY:  Office  of  Environmental 
Management,  Department  of  Enei^. 
ACTKM:  Notice  of  certification. 

summary:  The  Department  of  Energy 
(DOE)  has  completed  remedial  action  to 
decontaminate  the  C.H.  Schnoor  site  in 
Springdale,  Pennsylvania.  Formerly,  the 
property  was  found  to  contain 
quantities  of  residual  radioactive 
material  resulting  from  activities 
conducted  at  the  site  by  the  owner 
under  contract  to  E)OE's  predecessors. 
Radiological  surveys  show  that  the 
property  now  meets  applicable  - 
requirements  for  use  without 
radiological  restrictions. 
AIX)RESSES:  The  certification  docket  is 
available  at  the  following  locations: 
Public  Reading  Room,  Room  lE-190, 
Forrestal  Building,  U.S.  Department  of 
Energy,  1000  Independence  Avenue, 
S.W..  Washington,  D.C.  20585 
PubUc  Document  Room,  Oak  Ridge 
Operations  Office,  U.S.  Department  of 
Energy,  200  Administration  Road, 
Oak  Ridge,  Tennessee  37831, 
Springdale  Free  Public  Library,  331 
School  Street,  Springdale, 
Pennsylvania  15144. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
C.  Lehr,  Acting  Director.  Office  of 
Eastern  Area  Programs,  Office  of 
Environmental  Management,  U.S. 
Department  of  Energy,  Washington,  D.C. 
20585,  (301)  903-2328  Fax:  (301)  903- 
2385. 

SUPPI.BMB4TARY  INFORMATION:  The  U.S. 
Department  of  Energy  (DOE),  Office  of 
Environmental  Management,  has 
conducted  remedial  action  at  the  C.H. 
Schnoor  site  in  Springdale, 
Pennsylvania,  as  part  of  the  Formerly 
Utilized  Sites  Remedial  Action  Program 
(FUSRAP).  The  objective  of  the  program 
is  to  identify  and  clean  up  or  otherwise 
control  sites  where  residual  radioactive 
contamination  remains  from  activities 
carried  out  under  contract  to  the 
Manhattan  Engineer  District/ Atomic 
Energy  Commission,  during  the  early 
years  of  the  nation's  atomic  energy 
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program.  In  19f  2,  the  C.H.  Schnoor  site 
was  designated  for  remediation  as  part 
ofFUSRAP. 

During  the  11408.  the  property  was 
owned  by  C.H.  ISchnoor  and  Company 
and  was  used  to  machine  extruded 
uranium  for  tlie  Hanford  Pile  Project,  a 
project  with  ths  objective  of  producing 
an  ahemate  ch^e  for  the  Hanford 
Reactor  in  the  State  of  Washington.  The 
uranium  operafion  may  have  continued 
until  the  spring  of  1951.  when  the 
building  was  spld  to  a  manufacturer  of 
toys  and  coat  hangers.  In  1967.  the 
property  was  acquired  by  the  Unity 
Railway  Supply  Company,  which 
founded  the  Premier  Manufacturing 
Company  and  used  the  site  to 
manufacture  journal  lubricators  for 
railroad  cars.  Tlie  current  occupant, 
Conviber.  Inc..  uses  the  site  for  the 
fabrication  of  i|idustrial  drive  and 
conveyor  behs.  In  October  1980.  a 
radiological  scanning  survey  was 
conducted  by  DOE  and  Argonne 
National  Laboratory.  Because  much  of 
the  floor  was  iaaccessible  for  siirveying 
and  because  of  the  lack  of  definitive 
records  doctunenting  the  use  of  the  site. 
DOE  directed  that  an  additional  more 
comprehensive  survey  be  performed. 
This  survey  was  conducted  by  Oak 
Ridge  National!  Laboratory  in  1989  and 
1990.  From  October  through  December 
1993.  Oak  Ridge  National  Laboratory 
and  Bechtel  National  Inc.  performed 
additimial  radiological  siuveys  of  the 
interior  of  the  concrete  building  to 
thoroughly  characterize  the  building 
before  remediation  efforts  began.  Most 
of  the  contamiaation  was  in  the  soil 
beneath  the  concrete  slab,  and  isolated 
areas  of  surface  contamination  were 
detected  on  a  portion  of  the  concrete 
floors.  Based  op  these  characterization 
data,  DOE  conducted  remedial  action  at 
the  C.H.  Schnoor  site  from  August  to 
October  1994. 

Poet-remedial  action  surveys  have 
demonstrated  and  DOE  has  certified  that 
radiological  conditions  at  the  subject 
property  comply  with  DOE  radiological 
decontamination  criteria  and  standards. 
The  standards  are  established  to  protect 
members  of  the  public  and  occupants  of 
the  property  and  to  ensure  that  ftiture 
use  of  the  property  will  result  in  no 
radiological  e)(posure  above  applicable 
guidelines.  Accordingly,  this  property  is 
released  from  FUSRAP. 

The  certification  docket  will  be 
availatrie  for  review  between  9:00  a.m. 
and  4:00  p.m..  Monday  through  Friday 
(except  Federal  holidays)  in  the  DOE 
Public  Reading  Room,  located  in  Room 
lE-190  of  the  Forrestal  Building,  1000 
Independence.  Avenue,  S.W., 
Washington,  DC  20585.  Copies  of  the 
certification  dbcket  will  also  be 


available  in  the  DCffi  Public  Document 
Room,  U.S.  Departmfflit  of  Energy,  Oak 
Ridge  Operations  Office,  Oak  Ridge, 
Tennessee  37831  and  at  the  Springdale 
Free  Public  Library,  331  School  Street, 
Springdale,  Pennsylvania  15144. 

The  Department,  through  the  Oak 
Ridge  Operations  Office,  Former  Sites 
Restoration  Division,  has  issued  the 
following  statement: 

Statement  of  Certification:  CH.  Schnoor 
Site  in  Springdale,  Pennsylvania 

DOE,  Oak  Ridge  Opwations  Office, 
Former  Sites  Restoration  Division,  has 
reviewed  and  analyzed  the  radiological 
data  obtained  following  remedial  action 
at  the  CH.  Schnoor  Site.  644  Garfield 
Street  [Parcel  733-A-182.  filed  in  Deed/ 
Plat  Book  (Colfax  Plan  117),  Page  281  in 
the  records  of  Allegheny  County, 
Pramsylvania).  Baaed  on  analysis  of  all 
data  collected,  including  post-remedial 
action  surveys,  DOE  certifies  that  any 
residual  contamination  which  remains 
onsite  falls  within  current  guidelines  for 
use  without  radiological  restrictions. 
This  certification  of  compUance 
provides  assiuance  that  reasonably 
foreseeable  future  use  of  the  property 
will  result  in  no  radiological  exposure 
above  current  radiological  guidelines 
established  to  protect  members  of  the 
general  pubhc  as  well  as  occupants  of 
the  site. 

Property  owned  by  Mr.  and  Mrs. 
Frank  PucdarelU,  644  Garfield  Street, 
Springdale,  Pennsylvania  15144. 

Issued  In  Washington,  D.C.  on  September 
4.1996. 

James  M.  Owndoff; 

Deputy  Assistant  Secretary  fw  Brtviroruaattat 
Restoration. 
[PR  Doc  96-23353  Filed  9-11-96;  8:45  am] 


Federal  Energy  Regulatory 
Commiasion 

[Docket  No.  TIM7-1-48-000] 

ANR  Pfpeilne  Company;  Notice  of 
Proposed  Changee  In  FERC  Gas  Tartft 

September  6, 1996. 

Take  notice  that  on  August  30, 1996, 
ANR  Pipeline  Company  (ANR)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volimae  No.  1  and 
Original  Volume  No.  2,  the  following 
tariff  sheets  to  become  effective  October 
1. 1996: 

Second  Revised  Volume  No.  1 

Fiiteenth  Revised  Sheet  Na  17 
First  Revised  Sheet  NO.  162C 

Original  Volume  No.  2 
Eighth  Revised  Sheet  No.  14 


ANR  states  that  the  above-refBrenced 
tariff  sheets  are  being  filed  to  reflect  a 
decrease  in  the  Annual  Charge 
Adjustment  (ACA)  rate  as  permitted  by 
Section  24  of  its  Second  Revised 
Volume  No.  1  FERC  Gas  Tariff.  Pursuant 
to  Order  No.  472,  the  Commission  has 
assessed  ANR  its  ACA  imit  rate  of 
$0.0020  per  Dth.  The  new  ACA  rate  to 
be  charged  by  ANR  will  be  effective 
October  1,1996. 

In  addition,  ANR  submits  in  this 
filing  First  Revised  Sheet  No.  162C, 
which  contains  two  appropriate  ACA- 
related  tariff  changes  to  GT&C  Section 
24.  ANR  has  updated  its  tariff  to 
refiarence  the  new  section  number  of  the 
Commission's  Rules  and  Regulations 
related  to  ACA  expenditures.  Also,  due 
to  the  termination  of  several  X-Rate 
schedules.  ANR  has  updated  the  ACA 
reference  to  appUcable  Original  Volume 
No.  2  sheets. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E.,  Washington,  D.C 
20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conunission  and  are  available  for  pubUc 
inspection  in  the  Public  Inspection 
Room. 

Lois  D.  Cadiril, 
Secretary. 
IFR  Doc.  9fr-23288  Filed  9-11-96;  8:45  ami 

BHAJNO  COOe  (TIT-et-M 

[Doekat  Na  MT96-20-000] 

ANR  Pipeline  Company;  Notice  of 
Proposed  Changes  In  FERC  Gas  Tariff 

September  6, 1996. 

Take  notice  that  on  September  3, 
1996,  ANR  Pipehne  Company  (ANR) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  the  following  tariff  sheets,  to  become 
effiective  October  1, 1996: 

First  Revised  Sheet  No.  68G 
Original  Sheet  No.  68G.1 

ANR  states  that  the  above-referenced 
tariff  sheets  are  being  filed  pursuant  to 
the  Commission's  August  2, 1996  Order 
Authorizing  Abandonment  and 
Determining  jurisdictional  Status  of 
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Facilities,  in  the  captioned  proceeding. 
ANR  states  that  the  revised  tariff  sheets 
address  "Standards  of  Conduct" 
regarding  ANR's  affiliate,  ANR  Field 
Services  Company. 

Any  person  desiring  to  be  heard  or  to 
protest  this  fiUng  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.  Washington,  D.C. 
20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  wall  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are     • 
available  for  pubhc  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  96-23306  Filed  9-11-96;  8:45  ami 

BILUNG  CODE  CTIT-OI-M 

[Docket  No«.  RP96-309-000,  RM06-14-001] 

The  Brooklyn  Union  Gas  Company  and 
Secondary  Market  Transactions  on 
Interstate  Natural  Gas  Pipelines; 
Notice  of  Application  of  the  Brooklyn 
Union  Gas  Company  to  Parttoipant  in 
Pilot  Program 

September  6, 1996. 

Take  notice  that  on  August  30, 1996, 
The  Brooklyn  Union  Gas  Company 
(Brooklyn  Union)  tendered  for  filing  an 
application  requesting  (1)  blanket 
authorization  to  release  Part  284  firm 
transportation  capacity  it  holds  on 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  at  market-based 
rates,  including  prices  which  may 
exceed  Transco's  maximum  tariff  rates 
when  competitive  conditions  in 
secondary  markets  for  pipeline  capacity 
permit  or  require,  and  (2)  a  limited 
waiver  of  certain  terms,  conditions  and 
reporting  requirements  set  forth  in  the 
Commission's  July  31, 1996  "proposed 
Experimental  Pilot  Program  To  Relax 
The  Price  Cap  For  Secondary  Market 
Transactions"  in  Docket  No.  RM96-14- 
001. 

Any  person  desiring  to  comment  on 
or  to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E..  Washington.  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  (18  CFR  385.211  and  385.214). 


All  such  motions  or  protests  mu6t  be 
filed  within  15  days  and  comply  with 
the  requirements  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubhc 
inspection. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  96-23299  Filed  9-11-96;  8:45  am) 

BNXINQ  CODE  6717-01-M 

[Docket  Nos.  RP96-371-000  and  RMM-14- 
001] 

Central  Hudson  Gas  &  Electric 
Corporatton  and  Secondary  Market 
Transactk>ns  on  Interstate  Natural  Gas 
Pipelines;  Nottee  of  Application  of 
Central  Hudson  Gas  &  Electric 
Corporatkm  to  Participate  in  Plk>t 
Program 

September  6, 1996. 

Take  notice  that  on  August  30. 1996, 
Central  Hudson  Gas  &  Electric 
Corporation  (Central  Hudson)  filed  an 
application  in  the  above  docket  for 
permission  to  participate  in  the 
Commission's  Experimental  Pilot 
Program  to  Relax  the  Price  Cap  for 
Secondary  Market  Transactions  (Pilot 
Program)  issued  in  Docket  No.  RM96- 
14-001  on  July  31, 1996. 

Central  Hudson  states  that  it  meets 
the  Commission's  requirements  for 
participation  in  the  Pilot  Program.  First. 
Central  Hudson  has  filed  information 
with  the  Commission  showing  why  it 
cannot  exercise  market  power  in  the 
relevant  geographic  area.  Second, 
Central  Hudson  offers  open  access 
transmission  service  on  its  local 
distribution  facilities  pursuant  to  a 
State-required  program.  Finally..  Central 
Hudson  has  agreed  to  provide  the 
Commission  with  certain  information 
required  for  participation  in  the  Pilot 
Program. 

Any  person  desiring  to  comment  on 
or  to  protest  the  Applicants'  fiUng 
should  file  a  motion  to  intervene  or 
protest  with  the  Federal  Energy 
Regulatory  Commission.  888  First 
Street,  N.E..  Washington,  D.C.  20426.  in 
accordance  with  Rules  211  or  214  of  the 
Commission's  Rules  of  Practice  and 
Procediu^  (18  CFR  385.211  or  385.214). 
All  such  motions  to  intervene  or 
protests  must  be  filed  within  15  days 
and  comply  with  the  requirements  in 
Section  154.210  of  the  Commission's 


Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  ptarties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  to  the  proceeding,  or 
wishing  to  participate  as  a  party  in  any 
hearing,  must  file  a  motion  to  intervene 
in  accordance  with  the  Commissicm's 
Rules.  Copies  of  this  fiUng  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection  in  the  Public 
Reference  Room. 
LoisD.CaslwU, 
Secretary. 

[FR  Doc  96-23298  Filed  9-11-96;  8:45  am) 
BiujNQ  cooe  trir-oi-M 

[Docket  No.  TM97-1-22-00(q 

CNG  Transmission  Corporation;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

September  6, 1996. 

Take  notice  that  on  August  30, 1996. 
CNG  Transmission  Corporation  (CNG), 
tendered  for  fiUng  as  part  of  its  FERC 
Gas  Tariff,  the  following  tariff  sheets, 
with  a  proposed  effiactive  date  of 
October  1, 1996: 

Second  Revised  Volume  No.  1 

11th  Revised  Sheet  No.  31 
20th  Revised  Sheet  No.  32 
20th  Revised  Sheet  No.  33 
11th  Revised  Sheet  No.  35 
11th  Revised  Sheet  No.  36 

Original  Volume  So.  2 

Ninth  Revised  Sheet  Nos.  250  and  290 

Original  Volume  No.  2 A 

Ninth  Revised  Sheet  Nos.  28  and  35 

CNG  states  that  the  purpose  of  this 
filing  is  to  update  CNG's  ACA  unit 
surcharge,  consistent  with  its  ACA 
clause  (General  Terms  and  Conditions. 
Section  14).  As  provided  by  Section 
154.402  of  the  Commission's 
regulations,  CNG  asserts  that  it  may 
adjust  its  ACA  unit  surcharge  each  year, 
to  reflect  the  calculation  of  annual 
charge  bills  for  the  subsequent  fiscal 
year.  The  effect  of  the  proposed  revision 
in  this  instance  is  to  reduce  CNG's 
usage-related  surcharge,  from  the 
current  level  of  $0.0022  per  Dt,  to 
$0.0020  per  Dt. 

CNG  states  that  copies  of  its  fifing  are 
being  mailed  to  CNG's  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  DC, 
20426.  ijj  accordance  with  18  CFR 
385.214  and  385.211  of  the 
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Cominission't  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commisston's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  jwill  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  vfishing  to  beJcome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  ve  on  file  with  the 
Commission  ind  are  available  for  public 
inspection  in'the  Public  Reference 
Room. 

Loia  D.  Caahali 
Secretary.  j 
[FR  Doc  96-23293  Filed  9-11-96;  8:45  ami 

MLUNQ  COOK  trtT-*i-tt 

I  

(__ 

[DodWl  No.  Tlll97-1-21-000] 

Cotumbia  QaB  Transmission 
Corporation;  Notice  of  Proposed 
Changes  in  PERC  Qas  Tariff 

September  6, 1996. 

Take  notice  that  on  August  30, 1996, 
Columbia  Ga$  Transmission  Corporation 
(Columbia)  tendered  for  fihng  as  part  of 
its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  following  tariff  sheets 
to  become  effective  October  1, 1996: 

Sixteenth  Revi»ed  Sheet  No.  25 
Sixteenth  Reviled  Sheet  No.  26 
Sixteenth  Reviled  Sheet  No.  27 
Seventeenth  Revised  Sheet  No.  28 

On  July  29, 1996  Columbia  received 
an  Annual  Charge  billing  horn  the 
Commission  for  the  fiscal  year  1996  in 
the  amount  of  $2,311,622,  consisting  of 
a  computed  Qscal  year  1996  charge  of 
$2,332,879  aod  a  credit  adjustment  of 
$21,257  for  decreased  costs  experienced 
by  the  Comitilission  during  fiscied  year 
1995.  Said  billing  also  indicated  that  the 
Annual  Charge  Adjustment  (ACA)  to  be 
appUed  to  rales  commencing  October  1, 
1, 1996  is  $0JD0203  per  Mcf.  By  the 
instant  filings  in  accordance  with 
Section  34  of  the  General  Terms  and 
Conditions  of  its  FERC  Gas  Tariff, 
Second  Revised  Volmne  No.  1, 
Columbia  pntposes  to  track  the  ACA 
Unit  Surcharge  for  fiscal  year  1996,  as 
adjusted.  Th«  adjusted  ACA  Unit 
Surcharge,  which  gives  effect  to  the 
Commission  %  prior  fiscal  year 
adjustment,  is  $0.00203  per  Mcf  or 
$0.0020  per  Dth  on  Columbia's  system. 

Any  perso0  desiring  to  be  heard  or  to 
protest  this  Qling  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426, 
in  accordanoB  with  Sections  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  mus^  be  filed  as  provided  in 


Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  96-23294  Filed  9-11-96;  8:45  am) 

HLLMQ  COM  f717-01-«i 

[DodUt  No.  11107-1-70-000] 

Columbia  Guif  Transmission 
Company;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff  . 

Septen      r  6, 1996. 

T"  ic     .otice  that  on  August  30, 1996« 
Cc  .^..uiia  Gulf  Transmission  Company 
(Columbia  Gulf)  tendered  for  fihng  as 
part  of  its  FERC  Gas  Tariff.  Second 
Revised  Volume  No.  1,  the  following 
tariff  sheets  to  become  effective  October 
1, 1996. 

Fourteenth  Revised  Sheet  No.  018 
Fifteenth  Revised  Sheet  No.  019 

On  July  29. 1996  Columbia  Gulf 
received  an  Annual  Charge  billing  firom 
the  Commission  for  the  fiscal  year  1996 
in  the  amount  of  $1,694,737,  consisting 
of  a  computed  fiscal  yecu*  1996  charge  of 
$1,711,217  and  a  credit  adjustment  of 
$16,480  for  decreased  costs  experienced 
by  the  Commission  during  fiscal  year 
1995.  Said  billing  also  indicated  that  the 
Anntial  Charge  Adjustment  (ACA)  to  be 
appUed  to  ivtes  commencing  October  1, 
1996  is  $0.00203  per  Mcf.  By  the  instant 
filing,  in  accordance  with  Section  32  of 
the  General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  Columbia  Gulf  proposes 
to  track  ACA  Unit  Surcharge  for  fiscal 
year  1996,  as  adjusted.  The  adjusted 
ACA  Unit  Surcharge,  which  gives  effect 
to  the  Commission's  prior  fiscal  year 
adjustment,  is  $0.00203  per  Mcf  or 
$0.0020  per  Dth  on  Coltmibia  Gulfs 
system. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.  Washington,  DC  20426, 
in  accordance  with  Sections  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 


on  file  with  the  Commission  and  are 

available  for  public  inspection  in  the 

Public  Reference  Room. 

Lois  D.  CaaheU, 

Secretary. 

[FR  Doc.  96-23287  Filed  9-11-96;  8:45  am) 

BtUJNQ  COOE  •MT-ei-M 

[Doclwt  No.  TM97-1-2-000] 

East  Tennessee  Natural  Gas  Company; 
Notice  of  Propoaed  Changes  in  FERC 
Gas  Tariff 

September  6, 1996. 

Take  notice  that  on  August  30, 1996, 
East  Tennessee  Gas  Transmission 
Company  (East  Tennessee)  tendered  for 
filing  its  current  Annual  Charge 
Adjustment  (ACA). 

East  Tennessee  states  the  purpose  of 
the  filing  is  to  reflect  that  there  is  no 
change  to  the  ACA  surcharge  to  its 
commodity  rates  for  the  period  October 
1,  1996  through  September  30, 1997. 
The  ACA  surcharge  is  ourently  $.0022/ 
Dth  and  will  remain  at  this  level 
through  September  30,  1997. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  StreeWN.E.,  Washington,  D.C. 
20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Casliell. 
Secretary. 
[FR  Doc.  96-23280  Filed  9-11-96;  8:45  am) 

BIUJNQ  COOK  t717-ei-M 


[Dociwt  Nos.  TA97-1-23-000  and  TM97-3- 
23-000] 

Eastern  Shore  Natural  Gas  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

September  6, 1996. 

Take  notice  that  on  August  30, 1996 
Eastern  Shore  Natural  Gas  Company 
(Eastern  Shore)  tendered  for  fiUng  to 
become  part  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  certain  revised 
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tariff  sheets,  with  a  proposed  effective 
date  of  November  1, 1996. 

Eastern  Shore  states  the  subject  filing 
is  Eastern  Shore's  annual  PGA  filing  as 
required  by  Section  21  of  the  General 
Terms  and  Conditions  (GT  &  C)  of 
Eastern  Shore's  FERC  Gas  Tariff  and 
consists  of  the  calculation  of  a  current 
adjustment  for  the  commodity 
piuchased  gas  cost  component  of 
Eastern  Shore's  jurisdictional  sales  rates 
and  calculations  of  Eastern  Shore's 
annual  demand  and  commodity 
surcharges  to  amortize  its  Account  No. 
191  Unrecovered  Purchased  Gas  Cost. 

Eastern  Shore  further  states  that 
pursuant  to  Section  23  of  the  GT  &  C  of 
Eastern  Shore's  FERC  Gas  Tariff,  Eastern 
Shore  has  also  calculated  current 
adjustments  for  the  demand  and 
commodity  transportation  cost 
component  of  its  jurisdictional  sales 
rates  and  the  annual  demand  and 
commodity  surcharges  to  amortize  its 
Account  No.  191  Unrecovered 
Transportation  Cost. 

Eastern  Shore  states  that  copies  of  the 
fiUng  are  being  mailed  to  affacted 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  96-23302  Filed  9-11-96;  8:45  am) 

BILLING  C006  «717-01-M 

[Docket  No.  CP96-741-000] 

Florida  Gas  Transmission  Company; 
Notice  of  Request  Under  Blanket 
Authorization 

September  6, 1996. 

Take  notice  that  on  August  26, 1996, 
Florida  Gas  Transmission  Company 
(FGT).  1400  Smith  Street,  P.O.  Box 
1188,  Houston,  Texas  77251-1188,  filed 
in  Docket  No.  CP96-741-O00  a  request 


pursuant  to  Sections  157.205  and 
157.212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205,  157.212)  for 
authorization  to  construct  and  operate  a 
new  delivery  point  for  West  Florida 
Natural  Gas  Company  (WFNG)  imder 
FGT's  blanket  certificate  issued  in 
Docket  Mo.  CP82-553-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Specifically,  FGT  proposes  to 
construct,  operate,  and  own  a  new 
deUvery  point  at  or  near  mile  post  487.8 
on  its  existing  30-inch  mainline  in 
Lafayette  Coimty,  Florida,  to 
accommodate  natural  gas  deUveries  to 
the  State  of  Florida  Mayo  Prison.  FGT 
also  proposes  to  add  the  delivery  point 
to  an  existing  firm  gas  transportation 
service  agreement  by  and  between  FGT 
and  the  State  of  Florida,  Department  of 
Corrections  under  FGT's  FTS-1  Rate 
Schedule.  FGT  indicates  that  the 
delivery  point  will  consist  of  a  2-inch 
tap,  minor  connecting  pipe,  electronip 
flow  measurement  equipment,  and  any 
related  appurtenant  facilities  necessary 
for  FGT  to  deliver  gas  up  to  60  MMBtu 
per  hour  at  line  pressure.  WFNG  will 
reimburse  FGT  for  the  $57,000 
estimated  construction  costs.  FGT 
further  states  that  WFNG  will  construct, 
own,  and  operate  the  meter  and 
regulation  station. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the -Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  96-23279  Filed  9-11-96;  8:45  am] 

BILLMC  CODE  8717-01-M 


[Docket  No.  TM97-1-1 10-000] 

Iroquois  Gas  Transmission  System, 
LP.;  Notice  of  Annual  Charge 
Ad|U8tment  Filing 

Septembers.  1996. 

Take  notice  that  on  August  30, 1996 
Iroquois  Gas  Transmission  System,  LJ>. 
tendered  a  letter  to  the  Federal  Energy 
Regulatory  Commission  advising  that 
the  Annual  Charge  Adjustmeat 
surcharge  for  the  Fiscal  Year 
commencing  October  1, 1996  would 
remain  unchanged.  Iroquois  states  that 
the  ACA  surcharge  will  remain  at 
$0.0023  per  Dth 

Iroquois  states  that  copies  of  the  filing 
were  served  upon  all  jurisdictional 
customers  and  interested  state 
regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE  Washington,  DC  20426, 
in  accordance  with  18  CFR  385.214  and 
385.211  of  the  Commission's  Rules  of 
Practice  and  Procedures.  All  such 
motions  or  protests  must  be  filed  as 
provided  in  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  PubUc  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  96-23283  Filed  9-11-46:  8:45  am] 
BILLING  CODE  CTIT-OI-M 


[Docket  No.  TM97-1-09-000] 

Kern  River  Gas  Transmission 
Company;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

Septembers.  1996. 

Take  notice  that  on  August  30,  1996, 
Kern  River  Gas  Transmission  (Kern 
River)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff  the  following  tariff 
sheets,  to  become  effective  October  1, 
1996: 

First  Revised  Volume  No.  1 

Sixth  Revised  Sheet  No.  5 
Sixth  Revised  Sheet  No.  6 

Kern  River  states  that  the  purpose  of 
this  filing  is  to  update  Kern  River's  tariff 
to  reflect  the  Commission  approved 
Annual  Charge  Adjustment  (ACA) 
sim:harge  of  $.0020  per  Mcf  to  be 
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effective  for  lie  twelve-month  period 
beginning  Oqtober  1. 1996. 

Any  persoB  desiring  to  be  heard  or 
protest  this  filing  should  file  a  motion 
to  intervene  <>r  protest  with  the  Federal 
Energy  Regubtory  Commission,  888 
First  Street,  N.E.,  Washington,  DC 
20426,  in  accx>rdance  with  Sections 
385.214  and  385.211  of  the 
Commission  1b  Rules  and  Regulatioos. 
All  such  modons  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  pbrties  to  the  proceeding. 
Any  person  wishing  to  bM:ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Casheif. 
Secretary.        \ 
[FR  Doc.  96-23284  Filed  9-11-96;  8:45  am) 

MLUNQ  COM  •»7-W-M 

. i = 

[Docint  Na  T^-1-137-000] 

I 
Midwsst  Gat  Storage  inc.;  Notica  of 
Proposed  Ctangas  in  FERC  Qas  Tariff 

September  6. 1996. 

Take  notice  that  on  August  30, 1996, 
Midwest  Gaa  Storage  Inc.,  tendered  for 
filing  to  became  part  of  its  FERC  Gas 
Tariff,  Original  Volume  No.  1,  the 
following  revised  tariff  sheet,  with  a 
proposed  efii^ive  date  of  October  1, 
1996: 

First  Revised  $heet  No.  4 

Pursuant  t<)  Order  No.  472,  the 
Commission  Ihas  authorized  pipeline 
companies  t(^  track  and  flow  through  to 
their  customers  the  Annual  Charge 
Adjustment  (ACA),  as  determined  each 
year  by  the  CJommission.  NCidwest  seeks 
to  revise  its  i|ariff  to  reflect  the  1996 
ACA  unit  chhrge  approved  by  the 
Commission  of  $0.0020  per  Mcf;  under 
Midwest's  tariff,  this  equates  to  an  ACA 
unit  charge  of  $0.0020  per  Dth. 

Midwest  ffirther  states  that  it  has 
served  a  copy  of  this  application  upon 
all  of  its  customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  SU«et,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and. 385.211  of  the 
CommissionTs  Rules  and  Regulations. 
All  such  mo  ions  or  protests  must  be 
filed  as  prov  ided  in  Section  154.210  of 


the  Commission's  Regulations.  All 
protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  in  this 
proceeding,  but  will  not  serve  to  make 
protestant  a  party  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for 
inspection. 
Lois  D.  CashdU. 
Secretary. 

(FR  Doc  96-23282  Piled  9-ll-fl6;  8:45  ami 
BIUJNO  oooe  •717-M-M 


[Docket  Na  TM97-1-6-000] 

Midwestern  Gas  Transmission 
Company;  Notice  of  Proposed 
Changes  In  FERC  Gas  Tariff 

September  6, 1996. 

Take  notice  that  on  August  30, 1996, 
Midwestern  Gas  Transmission  Company 
(Midwestern)  tendered  for  filing  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  Sixth  Revised  Sheet  No. 
5.  Midwestern  requests  an  effective  date 
ofOctober  1,1996. 

Midwestern  states  that  the  tariff  sheet 
reflects  a  decrease  of  $.0001  per  EHh  in 
the  Annual  Charge  Adjustment  (ACA) 
surcharge,  resulting  in  a  new  ACA 
surcharge  of  $.0022/Dth. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  this  filing  should 
file  a  motion  to  intervwie  or  protest  with 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street.  N.E. 
Washington.  D.C.  20426,  in  accordance 
with  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 
(FR  Doc  96-23300  Filed  9-11-%;  8:45  am] 

BILUNG  COOC  ■717-01-M 


[Doctot  Na  TM97-1-16-001 

National  Fuel  Qas  Supply  Corporation; 
Notice  of  Proposed  Changes  In  FERC 
Gas  Tariff 

September  6, 1996. 

Take  notice  that  on  August  30. 1996 
National  Fuel  Gas  Supply  Corporation 
(National)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Third  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  to  be  effective  on  October  1, 
1996: 

Seventeenth  Revised  She^  No.  5 
Twelfth  Revised  Sheet  No.  5A 
Fourteenth  Revised  Sheet  No.  6 
Eighth  Revised  Sheet  No.  6A 
Alt  Ei^th  Revised  Sheet  No.  6A 

National  declares  that  the  purpose  of 
this  filing  is  to  state  the  Annual  Charge 
Adjustment  (ACA)  unit  surcharge 
authorized  by  the  Commission  for  Fiscal 
1997  is  $.0023  per  Mcf  or  $.0023  per 
EHh  when  converted  to  National's 
measurement  basis. 

National  states  that  copies  of  this 
filing  were  served  on  National's 
jurisdictional  customers  and  on  the 
interested  State  Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fiUng  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Conunission,  888 
First  Street.  N.E.,  Washington.  DC 
20426,  in  accordance  with  Rules  214  or 
211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214 
or  385.211).  All  such  motions  to 
intervene  or  protest  must  be  filed  as 
provided  in  Section  154.210  of  the 
Commission's  Regiilations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  Mrill  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  96-23296  Filed  9-11-96;  8:45  ami 

MJJNQ  CODE  CriT-OI-M 


[Docket  No.  TM96-«-16-000] 

National  Fuel  Qas  Supply  Corporation; 
Notice  of  Tariff  Filing 

September  6, 1996. 

Take  notice  that  on  August  30. 1996. 
National  Fuel  Gas  Supply  Corporation 
(National)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Third  Revised 
Volume  No.  1,  Eleventh  Revised  Sheet 
No.  5A.  with  a  proposed  effective  date 
of  September  1, 1996. 
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National  states  that  under  Article  n. 
Section  2,  of  the  approved  settlement  in 
the  above-captioned  proceedings. 
National  is  required  to  recalculate 
monthly  the  maximum  Interruptible 
Gathering  ("IG")  rate  and  charge  that 
rate  on  the  first  day  of  the  following 
month  if  the  result  is  an  IG  rate  2  cents 
above  or  below  the  IG  rate.  The 
recalculation  produced  an  IG  rate  of  12 
cents  per  dth. 

National  further  states  that  piusuant 
to  Article  U,  Section  4,  National  is 
required  to  file  a  revised  tariff  sheet  in 
a  Gompliance  Filing  each  time  the 
eRiective  IG  rate  is  revised  within  30 
days  of  the  effective  date  of  the  revised 
IG  rate. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Enei^y  Regulatory  Commission,  888 
First  Street.  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  or  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  385.214). 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  96-23301  Filed  9-11-06;  8:45  am] 
MUJNG  CODE  a717-01-M 


[Docket  Na  RPM-20(M)0«] 

NorAm  Gas  Transmission  Company; 
Notice  of  Filing 

September  6, 1996.   ' 

Take  notice  that  on  September  3, 
1996,  NorAm  Gas  Transmission 
Company  (NGT)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff. 
Fourth  Revised  Volume  No.  1,  the 
following  revised  tariff  sheet  to  be 
effective  September  1, 1996: 

Fifth  Revised  Sheet  No.  7 

NGT  states  that  this  tariff  sheet  is  filed 
herewith  to,  reflect  specific  negotiated 
rate  transactions  for  the  month  of 
September,  1996. 

Any  person  desiring  to  protest  the 
proposed  tariff  sheets  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rule  211  of 


the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211).  All  such 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestant  parties  to 
the  proceeding.  Copies  of  this  fiUng  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Casiiell. 
Secretary. 
[FR  Doc.  96-23303  Filed  9-11-96;  8:45  am] 

BILUNG  CODE  •717-01-M 


[Dodcet  No.  RP96-20(M)0fl1 

NorAm  Gas  Transmission  Company; 
Notice  of  Compliance  Filing 

September  6, 1996. 

Take  notice  that  on  August  30, 1996, 
NorAm  Gas  Transmission  Company 
(NGT)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Fourth  Revised 
Volume  No.  1.  the  following  revised 
tarifi  sheets,  to  be  effective  as  shown: 

EffiBCtive  April  1,1996: 
Second  Substitute  First  Revised  Sheet  No.  7 

Effective  May  1, 1996: 
Substitute  Second  Revised  Sheet  No.  7 

Effective  June  1.1996: 

First  Revised  SulMtitute  Second  Revised 
Sheet  No.  7 

NGT  states  that  these  revised  tariff 
sheets  are  filed  herewith  to  comply  with 
the  Commission's  order  dated  August 
21, 1996,  in  Docket  No.  RP96-200-005. 

Any  person  desiring  to  protest  the 
proposed  tariff  sheets  should  file  a 
protest  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  D.C.  20426,  in 
accordance  with  Rule  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211).  All  such 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
(FR  Dqc.  96-23304  Filed  9-11-96;  8:45  am] 

BILUNG  CODE  <717-01-M 


[Docket  No.  CP96-753-00(q 

Norttiem  Natural  Gas  Company;  N  jtice 
of  Request  Under  Blanket 
Authortiation 

September  6, 1996. 

Take  notice  that  on  August  29, 1996, 
Northern  Natiuvl  Gas  Company 
(Northern),  1111  South  103rd  Street, 
Omaha,  Nebraska  68124-1000,  filed  in 
Docket  No.  CP96-753-000  a  request 
pursuant  to  Sections  157.205  and 
157.212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205, 157.212)  for 
authorization  to  install  and  operate  a 
delivery  point  for  Enron  Capital  and 
Trade  Resoiut^s  (ECT)  in  Pecos  Cotmty, 
Texas  under  Northern's  blanket 
certificate  issued  in  IDocket  No.  CP82- 
401-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Northern  proposes  to  install  and 
operate  a  delivery  point  for  ECT  in  order 
to  provide  up  to  500  MMBtu  on  a  peak 
day  and  40,000  MMBtu  annually,  under 
currently  effective  agreements,  to  a 
commercial  customer  in  Pecos  County, 
Texas. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  orpotice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor,  - 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  CaslieU, 
Secretary. 
[FR  Doc.  96-23276  Filed  9-11-96;  8:45  am] 

BRIMG  CODE  t/IT-OI-M 


[Docket  No.  TM97-1 -73-000] 

Ozark  Gas  Transmission  System; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

September  6, 1996. 

Take  notice  that  on  August  30, 1996, 
Ozark  Gas  Transmission  System  (Ozaik) 
tendered  for  filing  to  become  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
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No.  1,  the  following  revised  tariff  sheet, 
with  a  proposed  effective  date  of 
October  1, 1996: 
Fourteenth  Revised  Sheet  No.  4 

Ozark  states  that  it  is  amending  its 
transmission  rate  schedules  to  reflect 
the  Commission-authorized  Annual 
Charge  Adjustment  unit  charge  of 
$.0020  per  h|MBtu.  Ozark  states  that 
this  is  a  S.OGQ  reduction  from  the 
currently  effective  ACA  unit  charge. 
Ozark  states  that  its  filing  is  submitted 
pursuant  to  Section  154.38(d)  of  the 
Commissioa's  Regulations  and  Section 
11  of  the  General  Terms  and  Conditions 
of  Ozark's  FERC  Gas  Tariff,  First 
Revised  Volvne  No.  1. 
.X^urk  states  that  copies  of  this  filing 
were  served  on  Ozark's  jurisdictional 
customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Com'mission,  888 
First  Street.  N.E.,  Washington,  D.Q, 
20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
CommissionTs  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  bu^  will  not  serve  to  make 
protestaats  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  iti  the  public  reference  room. 
Lois  D.  Casiiell, 
Secretary.       j 
(PR  Doc.  96-^3286  Filed  9-11-96;  8:45  ami 

MLUNQ  COOK  <^7-M-M 

1 ■ 

[Docket  Na  >IP96-352-000;  Docket  Na 
RM96-14-«01] 

Pacific  Gas  and  Electric  Company> 
Southern  California  Qas  Company, 
Transwestem  Pipeline  Company; 
Secondary  Market  Transaction  on 
International  Natural  Gas  Pipelines; 
ftotlce  of  Application  of  Pacific  Gas 
and  Electrk}  Company,  Southern 
Califomla  Qas  Company,  and 
Transwestam  Pipeline  Company  to 
Participate  In  Pilot  Program 

September  6, 1996. 

Take  notice  that  on  August  30, 1996, 
Transwestefn  Pipeline  Company, 
Southern  California  Gas  Company,  and 
Pacific  Gas  and  Electric  Company, 
pursuant  to,the  Commission's  July  31, 
1996  Order  |n  the  above-refBrenced 
docket,  submitted  an  application  to 
participate  in  the  pilot  program  lifting 


the  price  cap  for  release  capacity,  and 
interruptible  and  short-term  firm 
capacity. 

Any  person  desiring  to  comment  on 
or  to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commi^ion, 
888  First  Street,  N.E.,  Washington,  D.C., 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  within 
15  days  and  comply  with  the 
requirements  in  Section  154.210  of  die 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lote  D.  CasiMli, 
Secretary. 

[FR  Doc.  96-23281  Piled  9-11-96;  8:45  am) 
MUMQ  COM  tm-*i-m 


(Docket  No.  TIM7-1-41-000] 

Paiute  Pipeline  Company;  Notice  of 
Change  in  Annual  Charge  Adjustment 

September  6. 1996. 

Take  notice  that  on  August  30, 1996, 
Paiute  Pipeline  Company  (Paiute) 
tendered  for  filing  and  acceptance  to  be 
a  part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1-A,  the  following 
tariff  sheet,  with  a  proposed  effective 
date  of  October  1, 1996: 

2nd  Rev.  Third  Revised  Sheet  No.  10 

Paiute  states  that  the  purpose  of  this 
filing  is  to  revise  its  aimual  charge 
adjustment  surcharge  in  order  to  recover 
the  Commission's  annual  charges  for  the 
1996  fiscal  year. 

Paiute  states  that  copies  of  this  filing 
have  been  mailed  to  all  jurisdictional 
customers  and  affected  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street  HE.,  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (19  CFR 
385.211,  385.214).  All  such  motions  or 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  F*rotests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  pfirties  to 


the  proceeding.  Any  person  wishing  to 

become  a  party  must  file  a  motion  to 

intervene.  Copies  of  this  filing  are  on 

file  with  the  Commission  and  are 

available  for  public  inspection  in  the 

Public  Reference  Room. 

Lois  0.  Cashell, 

Secretary. 

(FR  Doc.  9ft-23290  Filed  9-11-96;  8:45  ami 

BHjjNQ  coos  snT-ei-M 

[Docket  Na  TM07-1-28  000] 

Panhandle  Eastern  Pipe  Una 
Company;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

September  6, 1996. 

Take  notice  that  on  September  3, 
1996,  Panhandle  Eastern  Pipe  Line 
Company  (Panhandle)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  the  tariff  sheets 
listed  on  Appendix  A  to  the  filing,  to  be 
effective  October  1, 1996. 

Panhandle  states  that  the  purpose  of 
this  filing,  which  is  made  in  accordance 
with  Section  154.402  of  the 
Commission's  Regulations,  is  to  reflect 
the  Federal  Energy  Regulatory 
Commission's  change  in  the  unit  rate  for 
the  Annual  Charge  Adjustment 
surcharge  to  be  applied  to  rates  for 
recovery  of  1996  Annual  Charges 
pursuant  to  order  No.  472  in  Docket  No. 
RM87-3-000.  This  filing  complies  with 
the  provisions  of  Section  18.2  (Annual 
Charge  Adjustment  Provision)  of  the 
General  Terms  and  Conditions  of 
Panhandle's  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1.  The  surcharge 
attributable  to  fiscal  yeer  1996  program 
costs  is  $0.0020  per  Mcf  ($0.0020  per  Dt. 
to  reflect  Panhandle's  billing  unit)  of 
natural  gas  transported. 

Panhandle  states  that  copies  of  this 
filing  are  being  served  on  all  affected 
customers  and  applicable  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
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available  for  public  inspection  in  the 

Public  Reference  Room. 

LoisD.Caaliall.- 

Secretary. 

[FR  Doc.  96-23292  Filed  9-11-96;  8:4S  am] 

BIUMQ  CODE  •717-01-H 

(Docket  No.  MQ9e-ia-000] 

Richfield  Gas  Storage  System;  Notice 
of  Rling 

September  6, 1996. 

Take  notice  that  on  August  30, 1996, 
Richfield  Gas  Storage  System  submitted 
standards  of  conduct  under  Order  Nos. 
497  et  sea.l  and  Order  Nos.  566  et  seq.^ 

Richfield  states  that  it  served  copies 
of  its  standards  of  conduct  on  all  of  its 
firm  customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  or  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  385.214). 
All  such  motions  or  protests  should  be 
filed  on  or  before  September  23, 1996. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriation  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  vdshing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Coshell, 
Secretary. 

[FR  Doc.  96-23275  Filed  9-11-96;  8:45  am] 
BIUJNQ  OOOE  fru-oi-m 


'  Order  No.  497.  53  FR  22139  (June  14. 1988).  m 
FERC  SUIs.  &  Regs.  1  30,S20  (1988);  Order  No.  497- 
A  order  on  rehearing,  54  FR  52781  (December  22, 
1989).  in  FERC  Stats.  &  Regs.  30.868  (1989);  Order 
No.  497-B,  order  extending  sunset  date,  55  FR 
53291  (December  28.  1990),  m  FERC  Stats.  &  Regs. 
1  30.908  (1990):  Order  No.  497-C,  order  extending 
sunset  date.  57  FR  9  (January  2,  1992),  ID  FERC 
Stats,  ft  Regs.  1  30,934  (1991),  rehearing  denied.  57 
FR  5815  (February  18,  1992),  58  FERC  1  61,139 
(1992);  Tenneco  Gas  v.  FEBC  (afFirmed  in  part  and 
remanded  in  part).  969  F.  2d  1187  p.C.  Cir.  1992), 
Order  No.  497-D,  order  on  remand  and  extending 
sunset  date,  01  FERC  StaU.  &  Regs.  Preambles  1 
30,958  (December  4, 1992),  57  FR  58978  (Decembw 
14, 1992);  Order  No.  497-E.  order  on  rehearing  and 
extending  sunset  date.  59  FR  243  (January  4, 1994), 
65  FERC  1  61,381  (December  23,  1993),  Order  No. 
497-F  [order  denying  rehearing  and  granting 
clarification),  66  FERC  1  61.347  (March  24. 1994). 

^  Standards  oi  Conduct  and  Reporting 
Requirements  for  Transportation  and  Affiliate 
Transactions,  Order  No.  566,  59  FR  32885  (June  27. 
1994),  III  FERC  Stats.  *  Regs.  1  30.997  (June  17, 
1994);  Order  No.  S66-A.  order  on  rehearing,  59  FR 
52896  (October  20,  1994),  69  FERC  1  61,044 
(October  14, 1994);  Order  No.  566-B,  order  on 
rehearing,  59  FR  65707,  (December  21,  1994);  69 
FERC  1  61,334  (December  14. 19»4). 


[Docket  Na  irr96-2a-0001 

Richfield  Gas  Storage  System;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

September  6, 1996. 

Take  notice  that  on  August  30, 1996, 
Richfield  Gas  Storage  System  (Richfield) 
submitted  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Substitute  Volume  No.  1,  the 
following  revised  tariff  sheets,  with  a 
proposed  effective  date  of  September  29, 
1996:  .    - 

First  Revised  Sheet  Na  32 
Original  Sheet  No.  41 A 

Richfield  states  that  the  above  listed 
tariff  sheets  are  being  filed  to  make  the 
language  in  Richfield's  tariff  consistent 
with  Richfield's  Statement  of  Standards 
of  Conduct  which  is  being  filckl 
concurrently  herewith.  Richfield  also 
states  that  it  is  filing  a  Statement  of 
Standards  of  Conduct  to  reflect  that 
Richfield  has  one  marketing  afllliate. 
Richfield  also  states  that  Richfield  and 
its  marketing  achate  function 
independently  of  each  other.  Richfield 
also  states  that  other  than  telephone 
equipment,  a  mainfi^me  computer 
system  and  a  Local  Area  Netwoik, 
Richfield  does  not  share  any  facilities  or 
operating  personnel  with  its  marketing 
affiliate. 

Richfield  states  that  copies  of  the 
filing  were  served  on  all  firm  customers 
of  Richfield  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.-214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protest  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  {}arty 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  PubUc  Reference 
Room. 

Lois  D.  Cashell, 
Secretoiy. 
(FR  Doe.  96-23305  Filed  9-11-96;  8:45  am) 

MJJNQ  CODE  SnT-OI-M 


[Docket  Na  TM87-1-6-000] 

Sea  Rot>in  Pipeline  Company;  Notica 
of  Propoaad  Changes  in  FERC  Gas 
Tariff 

September  6, 1996. 

Take  notice  that  on  August  30, 1996, 
Sea  Robin  Pipeline  Company  (Sea 
Robin)  tendered  for  filing  to  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1, 
the  following  revised  sheet,  with  a 
proposed  effective  date  of  October  1, 
1996: 

Third  Revised  Sheet  No.  7 
Third  Revised  Sheet  No.  8 
Third  Revised  Sheet  No.  9 

Sea  Robin  states  that  the  aforesaid 
tariff  sheets  implement  the  Federal 
Energy  Regulatory  Commission's 
(Commission)  revised  Annual  Charge 
Adjustment  (ACA)  of  .20t  per  MMBtu. 
This  represents  a  decrease  of  .03(  per 
MMBtu  in  the  ACA  charge  from  the 
current  level  of  .23t  per  MMBtu. 

Sea  Robin  states  that  copies  of  Sea 
Robin's  filing  were  served  upon  all  of 
Sea  Robin's  customers,  affected 
commissions  and  interested  parties. 

Any  person  desiring  to  be  neard  or  to 
protest  said  filing  should  file  a  petition  - 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E.,  Weshington,  D.C. 
20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (Sections 
385.214,  385.211).  All  such  petitions  or 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceedings.  Any  person  wishing 
to  become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  96-23297  Filed  9-11-96;  8:45  am) 
BHIMQ  OOOE  fm-«i-m 


[Docket  Na  MTM-Z7-000] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Tariff  Filing 

September  6, 1996. 

Take  notice  that  on  August  30, 1996, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  submitted  for  filing  to 
become  part  of  its  FERC  Gas  Tariff.  Fifth 
Revised  Volume  No.  1,  the  following 
revised  tariff  sheet  to  be  effective  on 
September  30, 1996: 

Third  Revised  Sheet  No.  401 
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Tennessee  states  that  the  purpose  of 
this  filing  is  to  update  the  listing  of 
shared  operating  personnel  between 
Tennessee  and  its  marketing  affiliates. 

Any  person  desiring  to  be  beard  or  to 
protest  this  filng  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street  NJE.,  Washington,  D.C 
20426,  in  accordance  with  18  CFR 
385.211  and  ^5.214  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  ivill  not  serve  to  make 
protestants  parties  to  this  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  available  for  public 
inspection  in  the  Public  Reference 
Roffln. 

Lois  D.  Cashell. 
Secretary. 

(FR  Doc  96-23^74  Filed  9-11-^;  8:45  am] 
I  COM  STir-M-H 


[Doctot  No.  CTC6-7SO-000] 

Texas  Qas  Transmission  Corporation; 
Notics  of  Recfusst  Under  Blankst 
Authorization 

September  6,  lf96. 

Take  noticej  that  on  August  28. 1906, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas),  3800  Frederica  Street, 
Owensboro,  Kentucky  43201  filed  in 
Docket  No.  CP9&-750-000  a  request 
pursuant  to  S^ons  157.205, 157.212. 
and  157.216  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205, 157.212,  and  157.216) 
for  approval  4nd  permission  to  replace 
and  relocate  an  existing  delivery  point 
in  Hancock  County,  Kentucky,  under 
the  blanket  certificate  issued  in  EKxJcet 
No.  CP82-40t-000,  piirsuant  to  Section 
7(c)  of  the  Natural  Gas  Act  (NGA),  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  pubUc  inspection. 

Texas  Gas  States  that  it  proposes  to 
replace  and  relocate  its  Hawesville  No. 
1  delivery  point  which  is  used  to  serve 
customers  of  Western  Kentucky  Gas 
(WKG),  a  local  distribution  company  in 
the  Hawesville,  Kentucky  area.  Texas 
Gas  further  states  that  the  delivery  point 
Texas  Gas  proposes  to  replace  and 
relocate  was  Originally  constructed  in 
1931  by  the  Missouri-Kansas  Pipe  Line 
Company,  a  predecessor  company  of 
Texas  Gas.  It  is  asserted  that  the 
proposed  relocation  of  this  delivery 


point  will  correct  certain  operational 
and  maintenance  problems  as  the 
location  of  the  side  valve  which  serves 
this  deUvery  point  is  subject  to  flooding. 
Any  person  or  Commission  Staff  may, 
within  45  days  of  the  issuance  of  the 
instant  notice  by  the  Commission,  file 
pursuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214),  a  motion  to 
intervene  and  piusuant  to  Section 
157.205  of  the  regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205),  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activities  shall  be  deemed 
to  be  authorized  effective  the  day  after 
the  time  allowed  for  filing  a  protest  If 
a  protest  is  filed  and  not  withdrawn  30 
days  after  the  time  allowed  for  filing  a 
protest,  the  instant  request  shall  be 
treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Caahell, 
Secretary. 
[FR  Doc.  96-23277  Filed  9-11-96;  8:45  am) 

BHJJNQ  COOe  SnT-M-M 

[DockM  Na  TIM7-1-18-000] 

Texas  Gas  Transmission  Corporation; 
Notice  of  Proposed  Changes  in  FER6 
QasTariff 

September  6. 1996. 

Take  notice  that  on  August  30, 1996, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  tendered  for  filing,  as  part 
of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  revised  tariff  sheets 
contained  in  Appendix  A,  to  the  filing. 

Texas  Gas  states  that  the  revised  tariff 
sheets  are  being  filed  pursuant  to 
Section  23  of  the  General  Terms  and 
Conditions  of  Texas  Gas's  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1, 
which  affords  Texas  Gas  the  right  to 
recover  the  costs  billed  to  Texas  Gas  by 
the  Federal  Energy  Regulatory 
Commission  via  the  FERC  ACA  Unit 
Charge  method.  That  imit  charge,  as 
determined  by  the  Commission,  is 
$.0018/Mcf  ($.0018/MMBtu  converted) 
as  set  forth  on  Texas  Gas's  Annual 
Charges  Bill  for  fiscal  year  1996,  to  be 
effective  October  1, 1996. 

Texas  Gas  states  that  copies  of  the 
revised  tariff  sheets  are  being  mailed  to 
Texas  Gas's  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intOTvene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.211  and  385.214  of  the 


Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

LokD.CasiieU, 
Secretary^ 

IFR  Doc.  96-23295  Filed  9-11-96;  8:45  ami 
HUMO  oooc  sriT-oi-M 

[DoclGSt  Na  T1IM7-1>42-00(q 

Transwsetem  Pipeline  Company; 
Notioe  of  Proposed  Changes  In  FERC 
QasTariff 

September  6, 1996. 

Take  notice  that  on  August  30, 1996 
Transwestem  Pipeline  Company 
(Transwestem)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Voltime  No.  1,  the  following 
tariff  sheets: 

Effective  October  1, 1996: 
117th  Revised  Sheet  No.  5 
22nd  Revised  Sheet  No.  SA 
14th  Revised  Sheet  No.  5A.02 
14th  Revised  Sheet  No.  5A.03 
19th  Revised  Sheet  No.  SB 

Transwestem  states  that  the 
referenced  tariff  sheets  are  being  filed  to 
adjust  Transwestem's  Annual  Qiarge 
Adjustment  (ACA)  pursuant  to  Section 
23  of  the  General  "Terms  and  Conditions 
of  Transwestem's  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1. 

Transwestem  states  that  copies  of  the 
filing  were  served  on  its  gas  utility 
customers,  interested  state 
commissions,  and  all  parties  to  this 
proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.K,  Washington,  D.C, 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procediue.  All  such 
motions  or  protests  must  be  filed  as 
provided  in  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  fiUng  are  on  file  with  the 
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Commission  and  are  available  for  public 

inspection. 

LokO.Casli«U. 

Secretary. 

[FR  Doc.  9&-23289  Filed  9-11-96;  8:45  am] 

BtUlNG  OOOe  a717-01-M 


CDoctot  No.  TM97-1-3(M)00] 

TrunMine  Qas  Company;  Notice  of 
Proposed  Changes  in  FERC  Qas  Tariff 

September  6, 1996. 

Take  notice  that  on  September  3,    ' 
1996,  Trunkline  Gas  Company 
(Trunkline)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  tariff  sheets  Usted  on 
Appendix  A  attached  to  the  filing,  to  be 
effective  October  1, 1996. 

Trunkline  states  that  the  purpose  of 
this  filing,  which  is  made  in  accordance 
with  Section  154.402  of  the 
Commission's  Regulations,  is  to  reflect 
the  Federal  Energy  Regulatory 
Commission's  change  in  the  unit  rate  for 
the  Annual  Charge  Adjustment 
surcharge  to  be  applied  to  rates  for 
recovery  of  1996  Annual  Charges 
pursuant  to  Order  No.  472  in  Docket  No. 
RM87-3-000.  This  fifing  comphes  with 
the  provisions  of  Section  21  (Annual 
Charge  Adjustment  Provision)  of  the 
General  Terms  and  Conditions  of 
Trunkline's  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1.  The  stucharge 
attributable  to  fiscal  year  1996  program 
costs  is  $0.0020  per  Mcf  ($0.0019  per  Dt. 
to  reflect  Trunkline's  bilUng  unit)  of 
natural  gas  transported.         >  -L 

Trunkline  states  that  copies  of  this 
filing  are  being  served  on  all  affected 
customers  and  applicable  state 
regulatory  agencies. 

Any  person  dei^iring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  in  accordance  with  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the     . 
Commission  and  are  available  for  public 


inspection  in  the  PubUc  Reference 

Room. 

LoisD.Caiiadl. 

Secretary. 

(FR  Doc.  96-23291  Filed  9-11-96;  8:45  am| 

BiujNG  cooe  an7-oi-M 

[Docket  No.  CP96-745-000] 

Williams  Natural  Qas  Company;  Notice 
of  Request  Under  Blanliet 
Autfiorization 

.  September  6, 1996. 

Take  notice  that  on  August  26,  1996, 
Williams  Natural  Gas  Company  (WNG), 
P.O.  Box  3288,  Tulsa,  Oklahoma  74101, 
filed  in  Docket  No.  CP96-745-000  a 
request  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  as  amended,  and 
Sections  157.205  and  157.216(b)  for 
authorization  to  abandon  by  sale  in 
place  to  Williams  Energy  Services 
Company  approximately  52.8  miles  of 
12-inch  pipeline  located  in  Kay  and 
Osage  Counties,  Oklahoma,  and  to 
abandon  in  place  approximately  4.1 
miles  of  2-inch  pipeline  located  in 
Osage  County,  Oklahoma,  in  accordance 
with  the  authority  granted  to  WNG  in  its 
blanket  certificate  issued  in  Docket  No. 
CP82-479-000  pursuant  to  18  CFR  Part 
157,  Subpart  F  of  the  Natural  Gas  Act, 
all  as  more  fully  set  forth  in  the  request 
which  is  on  file  with  the  Commission 
and  6pen  for  public  inspection. 

WNG  states  that  customers  affected  by 
the  abandonment  of  the  pipelines  have 
been  transferred  to  an  adjacent  16-inch 
pilieline  or  converted  to  propane.  It  is 
stated  that  the  costs  associated  with  the 
abandonments  are  estimated  to  be 
$1,000.  WNG  indicates  that  the  sales 
price  of  the  12-inch  pipeline  is  $40,000. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procediual  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
dme  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Caslieli, 
Secretary. 
(FR  Doc.  96-23278  Filed  9-11-96;  8:45  am] 

nUJNG  OOOE  a717-«1-M 


[Dodwt  No.  TM97-1-7e-00(q 

Wyoming  Interstate  Company,  Ltd.; 
Notice  of  Proposed  Citanges  in  FERC 
Gas  Tariff 

September  6, 1996. 

Take  notice  that  on  September  3, 
1996,  Wyoming  Interstate  Company, 
Ltd.  (WIC)  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff,  the  following 
tariff  sheets,  with  a  proposed  effective 
date  of  October  1, 1996: 

First  Revised  Volume  No.  1 

Fifth  Revised  Sheet  No.  5 

Second  Revised  Volume  No.  2 

Fifth  Revised  Sheet  No.  4 
Seventh  Revised  Sheet  No.  5 

WIC  states  that  the  tariff  sheets  reflect 
a  decrease  in  the  ACA  adjustment 
charge,  resulting  in  a  new  ACA  rate  of 
$0.0019  per  Dth  based  on  WIC's  1996 
ACA  bilUng. 

WIC  requests  that  the  new  $0.0019 
cent  per  Dth  ACA  charge  be  effective 
October  1, 1996. 

WIC  states  that  copies  of  this  filing 
have  been  served  on  WIC's 
jiuisdictional  customers  and  public 
bodies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E..  Vfashington,  DC 
20426,  in  accordance  with  Sections 
385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  Sections  385.214  and 
385.211).  All  such  petitions  or  protests 
must  be  filed  as  provided  in  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  pubhc  inspection  in  the 
Public  Reference  Room. 
Lois  D.  CaslieU, 
Secretary. 
(FR  Doc.  96-23285  Filed  9-11-96;  8:45  am) 

BIUJNQ  COM  f717-01-M 


Office  of  Hearings  and  Appeals 

Notice  of  Issuance  of  Decisions  and 
Orders  for  the  Weeic  of  October  16 
Tiirough  October  20, 1995 

During  the  week  of  October  16 
through  October  20, 1995,  the  decisions 
and  orders  summarized  below  were 
issued  with  respect  to  appeals. 
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applications,  petitions,  or  other  requests 
filed  with  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy. 
The  following  summary  also  contains  a 
list  of  submissions  that  were  dismissed 
by  the  Office  of  Hearings  and  Appeals. 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue,  S.W.,  Washington.  D.C.  20585- 
0107,  Monday  through  Friday,  between 
the  hours  of  1:00  p.m.  and  5:00  p.m., 
except  federal  holidays.  They  are  also 
available  in  Energy  Management: 
Federal  Eneigy  Guidelines,  a 
commercially  published  loose  leaf 
reporter  system.  Some  decisions  and 
orders  are  available  on  the  Office  of 
Hearings  an4  Appeals  World  Wide  Web 
site  at  http:/^www.oha.doe.gov. 

Dated:  August  29, 1996 
Kichard  W.  Dugui, 

Acting  Diiectar,  Office  of  Hearings  and 
Appeals.        I 

Dspartment  of  Energy 

Office  of  Hearings  and  Appeals 

Washington.  lt>.C  20585 

Decision  List  No.  942 

Week  of  October  16  through  October  20, 
1995.       1      • 


Appeals 

Cohen  »  Cotton,  10/18/95,  VPA-0082 

Cohen  &  Cotton  filed  an  Appeal  from  a 
denial  by  the  Western  Area  Power 
Administration  (WAP A)  of  a  Request  for 
Information  which  the  firm  had  submitted 
under  the  Freedom  of  Information  Act  (the 
FOIA).  In  considering  the  Appeal,  the  DOE 
found  that  the  document  requested  by  Cohen 
&  Cotton,  a  Preliminary  Real  Estate  Plan,  did 
not  exist  because  it  was  not  WAPA's 
customary  practice  to  prepare  such  a 
document  Since  no  responsive  document 
exists,  the  Appeal  was  denied. 
Portland  General  Electric  Company,  10/20/ 
95.  VFA-0084 

Portland  General  Electric  Company  (PGE) 
filed  an  Appeal  from  a  partial  denial  by  the 
Bonneville  Power  Administration  (BPA)  of  a 
Request  For  Information  that  it  had 
sutnnitted  under  the  Freedom  of  Information 
Act.  PGE  maintained  that  additional 
responsive  dociunents  must  exist.  In 
considering  the  Appeal,  the  DOE  found  that 
BPA  had  misconstrued  the  scope  of  PGE's 
request.  Accordingly,  the  Appeal  was  granted 
in  part  and  the  matter  was  remanded  to  BPA 
with  directions  to  issue  a  new  determination 
after  consulting  with  PGE  concerning  the 
scope  of  its  request. 

Personnel  Security  Hearing 

Albuquerque  Operations  Office,  10/17/95. 
VSG-0040 
A  Hearing  Officer  from  the  Office  of 
Hearings  and  Appwals  issued  an  Opinion 
regarding  the  eligibility  of  an  individual  for 
access  authorization  under  the  provisions  of 
10  CF.R.  Part  710.  After  carefully 


considering  the  record  of  the  proceeding  in 
view  of  the  standards  set  forth  in  Part  710, 
the  Hearing  Officer  found  that  the  Individual 
uses  alcohol  habitually  to  excess,  based  on 
his  long  history  of  alcohol  dependence  and 
evidence  that  he  continues  to  drink  heavily, 
and  that  his  alcohol  use  constitutes  a  mental 
illness  that  causes  a  significant  defect  in 
judgment  and  reliability.  The  Hearing  Officer 
also  foimd  that  the  individual  has  engaged  in 
unusual  conduct,  particularly  with  respect  to 
willfully  breaching  the  terms  of  a  plea 
bargain  agreement,  that  tends  to  show  that  he 
is  not  honest,  trustworthy,  or  reliable.  The 
DOE'S  security  concerns  regarding  these 
behaviors  were  not  overcome  by  any 
evidence  mitigating  the  derogatory 
Information  imderlylng  the  DOE's  charges. 
Accordingly,  the  Hearing  Officer  found  that 
the  individual  should  not  be  granted  access 
authorization. 

Refund  Application 

Texaco  Inc/L  »  R  Texaco.  10/17/95.  RP321- 
17243 
The  Department  of  Energy  (DOB)  issued  a 
Decision  and  Order  granting  in  part  an 
application  that  was  filed  by  L  *  R  Texaco' 
(L  &  R).  L  &  R  was  a  partnership,  and  the 
application  was  filed  by  the  surviving  partner 
and  three  children  of  the  other  partner,  who 
died  intestate.  The  DOB  granted  the 
application  as  it  pertained  to  the  siuviving 
parmer,  but  denied  the  application  as  it 
pertained  to  the  children  of  the  deceased 
partner,  finding  that,  under  the  applicable 
state  law,  the  deceased  partner's  refund 
should  go  to  his  widow,  and  not  to  the 
children. 


•  Refimd  Applications 

The  OffidB  of  Hearings  and  Appeals  issued  the  following  Decisions  and  Orders  concerning  refund  applications,  which  are  not 
summarized.  Copies  of  the  ftiU  texts  of  the  Decisions  and  Orders  are  available  in  the  PubUc  Reference  Room  of  the  Office  of  Hearings 
and  Appeals. 

Adams  County  Co-Op,  et  al ~. • — — ~— • 

LTV  Energy  fttxlucts,  et  al _.,„.„..>.~~.,^^^ ..~.....~ ~~ 

Racme  County,  WI,  et  al  ..,..,„,,^. •.«••«.•••.•••.«••*. .••••••••••••••••-••••••••••••^••••••••••••••••••••""••••••••••••' 

Simeone  Corporation  « — ~ — ~ 

StaUer  Tissu6i  Co.,  et  al r* •^•••••^-•^ «••• #••*« ••..„.«•..•••••...•,•■•••.• — •. 

Texaco  Inc/Donald  E.  Foster  - ..~ — — "—• • 

Chain  Oil  Co! - - - — • 

Texaco  Inc./F%ttersons's  Texaco  ....~~...» ....~..... ~.............» «..._... 

Van  Brunt  Teetaco  — - • RF321-20768 

Wolk  Properties,  et  al  .~ — .._..........„.._-...„..-..™ ~ ...„....•.—.._ ~. .- RF272-77655 


RF272-94118 

10/17/95 

RF272-78116 

10/20/95 

RF272-97545 

10/17/95 

RF272-77896 

10/17/95 

RK272-518 

10/17/9* 

RF321-12205 

10/20/95 

RF321-12208 

RF321-20746 

10/20/95 

10/17/95 


Dismissals 


The  following  submissions  were  dismissed: 


Name 


Crane,  TX  . 

Goodhue  Luniber  Company  

Government  Accountability  Project ... 

Hill  Brothers  Atlantic 

KenviBe  Bus  Co..  Inc 

Leonard's  Texaco  Service 

Penfy's  Texaco 

RutiarKJ,  MA  ; _. .„......_« — 

Snow's  Texaoo 


(FR  Doc  96-^3354  Filed  9-11-96,  8:45  ami 

BNJJNQ  COOe  6MO-01-P 


Case  Ho. 


RF272-86292 

RF300-21437 

VFA-0090 

RF304-15065 

RF30O-21357 

RF321-20630 

RF321-16247 

RF272-86322 

RF321r-20602 
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Notice  of  Issuance  of  Decisions  and 
Orders  for  the  Weelc  of  November  27 
Through  OecemlMr  1, 1995 

During  the  week  of  November  27 
through  December  1, 1995,  the  decisions 
and  orders  summarized  below  were 
issued  with  respect  to  appeals, 
applications,  petitions,  or  other  requests 
filed  with  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy. 
The  following  simunary  also  contains  a 
list  of  submissions  that  were  dismissed 
by  the  Office  of  Hearings  and  Appeals. 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue,  S.W.,  Washington,  D.C.  20585- 
0107,  Monday  through  Friday,  between 
the  hours  of  1:00  p.m.  and  5:00  p.m., 
except  federal  holidays.  They  are  also 
available  in  Energy  Management: 
Federal  Energy  Guidelines,  a 
commercially  pubUshed  loose  leaf 
reporter  system.  Some  decisions  and 
orders  are  available  on  the  Office  of 
Hearings  and  Appeals  World  Wide  Web 
site  at  http://www.oha.doe.gov. 

Dated:  August  28, 1996. 

ThonuH  O.  Mann, 

Acting  Director,  Office  of  Hearings  and 
Appmls. 

Department  of  Energy 

Office  of  Hearings  and  Appeals 
Washington,  D.C.  20585 
Decision  List  No.  948 

Week  of  November  27  Through  December  1, 
1995 

Appeals 

Burlin  McKinney,  11/28/95,  VFA-0094 

The  Department  of  Energy  (DOE)  issued  a 
Decision  and  Order  (D&O)  denying  a 
Freedom  of  Information  Act  (FOIA)  Appeal 
that  was  filed  by  Burlin  McKinney.  In  his 
Appeal,  Mr.  McKinney  sought  access  to  the 
deleted  p>ortions  of  a  memorandum  ' 
concerning  an  interview  of  an  individual 
with  the  Office  of  the  Inspector  General 
(OIG).  Portions  of  the  memorandum  which 
tended  to  identify  the  individual  were 
deleted  pursuant  to  Exemptions  six  and 
seven  of  the  FOIA.  In  the  Decision,  the  DOE 
stated  that  the  individual's  interest  in 
remaining  anonymous  outweighed  the  public 
interest  in  disclosure.  The  DOE  therefore 
concluded  that  the  OIG  properly  withheld 
the  deleted  portions  of  the  document. 


National  Security  Archive,  11/30/95,  VFA- 
0095 

The  National  Security  Archive  (NSA)  filed 
an  Appeal  from  a  determination  issued  by 
the  Office  of  Policy  (Policy)  of  the 
Department  of  Energy  (DOE)  in  response  to 
a  request  from  NSA  under  the  Freedom  of 
Information  Act  (FOIA).  NSA  requested 
documents  concerning  the  US-Mexico  oil 
negotiations  during  1977-78.  In  considering 
the  Appeal,  the  Office  of  Hearings  and 
Appeals  found  that  the  scope  of  the  search 
performed  by  Policy  was  not  broad  enough 
and  that  responsive  documents  may  exist 
within  the  Office  of  General  Counsel. 
Moreover,  a  new  search  was  performed  with 
additional  information  provided  by  NSA  on 
appeal.  This  new  search  located  possibly 
responsive  documents.  Accordingly,  the 
Appeal  was  remanded  to  the  Freedom  of 
Information  and  Privacy  Act  Division  of  the 
DOE  to  (1)  coordinate  a  search  of  the  Office 
of  General  Counsel  and  (2)  issue  a 
determination  with  respect  to  the  newly 
discovered  documents. 
Paul  W.  Fox,  11/30/95,  VFA-O096 

Paul  W.  Fox  filed  an  Appeal  from  a  partial 
denial  by  the  Bonneville  Power 
Administration  (BPA)  of  a  Request  For 
Information  that  he  had  submitted  under  the 
Freedom  of  Information  Act  (FOIA).  The 
request  concerned  negotiations  between  the 
U.S.  and  Canada  concerning  delivery  of 
electric  power  pursuant  to  the  Columbia 
River  Treaty. 

The  documents  at  issue  were  withheld 
pursuant  to  the  deliberative  process  privilege 
of  Exemption  5,  which  applies  to  inter-  or 
intra-agency  documents. 

The  DOE  rejected  the  argument  that 
documents  could  not  be  inter-  or  intra-agency 
if  they  were  between  BPA  and  the  Mid- 
Columbia  Partners  (MCPs),  a  coalition  of 
private  power  companies.  The  DOE  found 
that  the  matter  should  be  remanded  to  BPA 
to  consider  the  purpose  for  which  those 
documents  were  created,  as  the  MCPs  could 
be  government  consultants  (and  therefore  ' 
intra-agency)  where  the  documents  were 
created  primarily  for  the  benefit  of  BPA.  The 
DOE  further  noted  that  documents  created  by 
the  MCPs  might  fall  within  the  scope  of 
Exemption  4.  The  DOE  also  rejected  the 
contention  that  DOE  waived  any  privilege  for 
documents  that  it  provided  to  the  MCPs, 
since  limited  disclosure  to  outside  parties 
with  a  common  interest  does  not  waive  a 
privilege.  In  addition,  the  DOE  noted  that 
release  of  certain  documents  could 
undermine  BPA's  negotiation  position  with 
the  Canadian  authorities,  and  consequently, 
they  could  be  withheld  pursuant  to 
Exemption  5's  qualified  privilege  for 
conunercial  information.  Finally,  the  DOE 
found  that  certain  purely  foctual  information, 
such  as  reports  of  meeting  between  the  MCPs 


and  Canadian  officials  could  not  be  withheld 
pursuant  to  Exemption  5.  Accordingly,  the 
Appeal  was  granted  in  part  and  the  matter 
was  remanded  to  BPA. 

Supplemental  Order 

National  Recovery  Aide,  12/1/95,  VFX-OOOS 

The  DOE  issued  a  Decision  and  Order 
concerning  National  Recovery  Aide.  The 
DOE  determined  that  National  Recovery  Aide 
will  be  denied  the  privilege  of  receiving 
refund  checks  on  behalf  of  its  applicants  in 
all  proceedings  before  the  Office  of  Hearingg 
and  Appeals  of  the  Department  of  Energy. 
Accordingly,  refund  checks  will  be  made 
payable  to,  and  sent  directly  to,  the 
applicants. 

Refund  Applications 

Georgia  Kraft  Company,  12/1/95,  RK272-313 

The  DOE  issued  a  Decision  and  Order 
granting  a  supplemental  crude  oil  refund  to 
two  companies,  The  Mead  Corporation 
(Mead)  and  Inland  Container  Corporation 
(Inland).  Mead  and  Inland  were  joint  ownen 
of  the  original  applicant  company,  Georgia. 
Kraft  Company  (CKC),  which  ceased  to  exist 
in  1993.  The  joint  venture  consisted  of  three 
mills,  one  of  which  was  sold  to  a  third  f>arty, 
Pratt  Industries  (Pratt),  in  1987.  When 
submitting  their  Application  for 
Supplemental  Refond,  the  three  companies 
also  submitted  a  contractual  agreement  in 
which  they  requested  that  the  IX)E  distribute 
the  crude  oil  supplemental  refund  monies 
among  them  based  on  a  mutually  agreed 
upon  percentage  breakdown.  The  DOE 
determined  that  complying  with  the 
agreement  between  the  companies  would 
mean  abdicating  its  statutory  responsibility 
to  identify  injured  parties  and  provide 
restitution.  In  accordance  with  applicable 
procedure,  the  DOE  granted  the 
supplemental  reftind  for  GKC  to  Mead  and 
Inland. 

Quantum  Chemical  Corp.,  11/28/95,  RF272- 
64273,  RD272-64273,  RF272-93712 
Quantum  Chemical  Corporation  applied 
for  a  crude  oil  overcharge  refond  based  on 
purchases  of  gasoline,  diesel  foel,  foel  oils, 
kerosene,  cyclohexane,  lube  oils,  propane, 
butane,  isobutylene  and  ethane.  The  DOE 
found  that  tfie  cyclohexane  and  isobutylene 
are  petrochemicals  and  therefore  not  eligible 
for  refonds.  The  DOE  further  found  that 
Quantum  had  not  demonstrated  that  the 
ethane  that  it  purchased  came  from  a  crude 
oil  refinery.  Accordingly,  Quantum's  request 
for  refonds  based  on  its  purchases  of  that 
product  was  denied.  Quantum  was  granted  a 
refund  of  $2,734,470  for  the  remaining 
eligible  products.  The  DOE  denied  a  Motion 
for  Discovery  filed  by  a  group  of  States  and 
dismissed  a  duplicate  refond  application 
inadventently  filed  by  Quantiun. 


\r  Refund  Applications 

The  Office  of  Hearings  and  Appeals  issued  the  following  Decisions  and  Orders  concerning  refund  applications, 

which  are  not  summarized.  Copies  of  the  full  texts  of  the  Decisions  and  Orders  are  available  in  the  Public  Reference 

Room  of  the  Office  of  Hearings  and  Appeals. 

Atlantic  Richfield  Company/Jimmy's  Arco  RF304-15484  12/01/95 

Fremont  Fanners  Union  Corp.,  et  al RF272-86307  11/28/95 
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Globe  Unioni  Inc  - -— 

Gulf  Oil  Corporation/Chiof  Freight  Lines  Ca  at  al 

RadclifilB  Community.  Schocd  Distict  et  al  — 

Tajon,  Inc  .., .*. ~ 

Texaco  fac/Fairlavra  Oil  Service,  Inc 

Waybec  Ltd.  ot  al  —- 

Wise  Aviatiai — ...«.,....~~... 

Zenda  Grain  Supply  at  al  -.~.~> 


RF272-7'7429 

12/01/9S 

RP30(>-12744 

11/28/95 

RF272-9S901 

11/28/95 

RF272-97076 

12/01/95 

RP321-20700 

12/01/95 

RK272-0O0O1 

12/01/95 

RF272-08001 

12/01/95 

RF272-97571 

11/28/95 

Disminals 


The  following  submissions  were  dismissed: 


Name 


Air  East,  Inc 


Av  tasi,  inc  J — ......~~~-~ 

Pantasote,  Wc  ........___..~..-..........-...~~".. 

The  Pasha  Giroup  


Case  No. 


RF272-98019 
RF272-78081 
RF272-97413 


(FR  Doc.  96-23355  Filed  9-11-96;  8:45  am] 
MUMQ  COM  swa-«t-^ 


tyta  9%- 


Netice  of  Iwuance  of  DecislorM  and 
Orders  by  fM  Office  of  Hearings  and 
Appeals;  V^eek  of  December  4  Through 
December  e,  IMS 

During  the  week  of  December  4 
through  December  8, 1995,  the  decisions 
and  orders  summarized  below  were 
issued  with  respect  to  appeals, 
applicatione,  petitions,  or  other  requests 
Sled  with  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy. 
The  following  summary  also  contains  a 
list  of  submissions  that  were  dismissed 
by  the  Office  of  Hearings  and  Appeals. 

Copies  01  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Refarence  Room  of  the  Office  of 
Hearings  aad  Appeals,  Room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.  Washington.  D.C.  20585- 
0107,  Monday  through  Friday,  between 
the  hours  of  1:00  p.m.  and  5:00  p.m., 
except  federal  hoUdays.  They  are  also 
available  io  Energy  Management: 
Federal  Energy  Guidelines,  a 
commercially  published  loose  leaf 
reporter  system.  Some  dedsiqns  and 
orders  are  Available  on  the  Office  of 
t 

Atlantic  Richfield  Company/Matt's  ARCO 

Berman  Moving  *  Storage,  Inc.  et  al 

Brentwood  Union  School  District  et  al  __..... 

Halko  Farm*  et  al  ~ ~ 

JeSrey  Management  Co.  et  al  ......_„-.... 


Hearings  and  Appeals  World  Wide  Web 
site  at  http://www.oha.doe.gov. 

Dated:  August  28. 1996. 
TbaouH  O.  Mann. 

Acting  Director.  Office  of  Hearings  and 
Appeals. 

Dedsion  List  No.  949  for  the  Week  of 
December  4  Through  Deconber  8, 1995 

Refund  Applications 

Ellsworth  Freight  Lines,  Inc.,  12/7/95. 
RF272-97361 

The  DOE  issued  a  Decision  and  Order 
denying  an  AppBcation  for  Refund  filed 
by  Ellsworth  Freight  Lines,  Inc.  in  the 
Subpart  V  crude  oil  refund  proceeding. 
Ellsworth  had  filed  an  earlier  claim  for 
a  refund  from  the  Surface  Transporters 
(ST)  Escrow  and  signed  a  waiver  which 
made  the  firm  ineligible  to  file  in  the 
crude  oil  proceeding.  Ellsworth's  ST 
claim  was  dismissed  because  it  lacked 
sufficient  documentation  to  verify  its 
gallonage  claim.  Since  Ellsworth  had 
signed  a  waiver  in  the  ST  proceeding,  it 
was  boimd  by  the  waiver  even  though 
the  claim  was  dismissed.  Therefore, 


Ellsworth's  Application  for  Refund  was 
denied. 

Trans-Continentai^xpress,  Inc..  12/7/ 
95,RF272-212    . 
The  DOE  issued  a  Decision  and  Order 
granting  a  Motion  for  Reconsideration 
filed  by  Trans-Continental  Express.  Inc. 
in  the  Subpart  V  crude  oil  refund 
proceeding.  Trans-Continental  had 
miled  to  submit  documents  verifying  its 
gallonage  claim  in  support  of  its  original 
refund  application,  and  it  was  therefore 
denied.  However,  since  Trans- 
Continental  subsequently  submitted 
those  documents,  and  showed  good 
cause  for  delay  in  providing  the 
material,  its  refund  claim  was  granted  in 
the  amount  of  $13,183. 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of 
the  full  texts  of  the  Decisions  and 
Orders  are  available  in  the  Public 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals. 


RF304-14389 

12/04/95 

RK272-572 

12/06/95 

RF272-96243 

12/07/95 

RK272-692 

12/06/95 

RK272-2743 

12/06/95 

Dismissals 


The  fo  lowing  submissions  were  dismissed: 


Name 


/Mtxjquerque  Operations  Office 

Consequential  HoWing  Corp 

Ethyl  Corp 

Federal  Aviation  Administration 

J&R  Cartage  

Williams  Energy  Company 


Case  No. 


VSA-0019 

RK272-00230 

RF300-21567 

RF300-21313 

RF272-89122 

RF304-15076 
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Notice  of  Issuance  of  Decisions  and 
Orders  During  the  Week  of  December 
11  Tlirough  December  15, 1995 

During  the  week  of  December  11 
through  December  15, 1995,  the 
decisions  and  orders  summarized  below 
were  issued  with  respect  to  appeals, 
appUcations,  petitions,  or  other  requests 
filed  with  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy, 
lie  following  simunary  also  contains  a 
list  of  submissions  that  were  dismissed 
by  the  Office  of  Hearings  and  Appeals. 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue,  SW,  Washington,  IX:  20585- 
0107,  Monday  through  Friday,  between 
the  hoius  of  1:00  p.m.  and  5:00  p.m., 
except  federal  holidays.  They  are  also 
available  in  Energy  Management: 
Federal  Energy  Guidelines,  a 
commercially  published  loose  leaf 
reporter  system.  Some  decisions  and 
orders  are  available  on  the  Office  of 
Hearings  and  Appeals  World  Wide  Web 
site  at  http://www.oha.doe.gov. 

Dated:  August  29, 1996. 
Richard  W.  Dugan, 

Acting  Director,  Office  of  Hearings  and 
Appeals. 

Appeals 

Butler.  Vines  and  Babb.  P.LL.C..  12/13/ 
95.  VFA-0098 

Butler,  Vines  and  Babb,  P.L.C.  filed  an 
Appeal  from  a  determination  issued  to 
it  on  November  2, 1995  by  the  Freedom 
of  Information  Act  Officer  (FOLA 
Officer)  of  the  Oak  Ridge  Operations 
Office  of  the  Department  of  Energy 
(DOE),  hi  that  determination,  the  FOIA 
Officer  stated  that  no  responsive 
documents  could  be  found  pursuant  to 
a  Freedom  of  Information  Act  request. 
Specifically,  the  FOIA  Officer  stated 
that  there  were  no  documents  relating  to 
Armstrong  Contracting  and  Supply's 
sale  of  asbestos-containing  material  for 
use  at  the  Oak  Ridge  Reservation  or 
pertaining  to  contracts  governing 
performance  by  Armstrong  Contracting 
and  Supply  at  Oak  Ridge  from  1958 
through  1975.  In  considering  the 
Appeal,  the  IX3E  discovered  that  there 
is  a  reasonable  possibility  that 
responsive  documents  may  exist  at  a 
repository  in  Atlanta  and  remanded  the 
case  for  a  search  of  that  repository. 
Linda  P.  Yeatts.  12/13/95,  VFA-0101 

Linda  P.  Yeatts  filed  an  Appeal  of  a 
determination  issued  by  the  DOE's  Oak 
Ridge  Operations  Office  under  the 
Freedom  of  Information  Act.  The 
appellant  contended  that  the  Operations 


Office  had  not  conducted  an  adequate 
search.  After  considering  the  matter,  the 
DOE  determined  that  the  Operations 
Office  had  conducted  a  reasonable 
secuch  for  responsive  documents. 
Accordingly,  the  Appeal  was  denied. 
U.S.  Ecology.  12/13/95.  VFA-0099 

U.S.  Ecology,  Inc.  filed  an  Appeal 
from  a  partid  denial  by  the  Richland 
Operations  Office  of  the  U.S. 
Department  of  Energy  (DOE/RL)  of  a 
Request  for  Infonnation  which  the 
organizatim  had  submitted  under  the 
Freedom  of  Information  Act  (the  FOIA). 
In  considering  the  Appeal,  the  DOE 
found  that  one  of  the  documents 
requested  by  U.S.  Ecology  related  to  an 
on-going  procurement  at  DOE/RL  and 
was  properly  labeled  source  selection 
information  by  DOE/RL.  Because  release 
of  source  selection  information  is 
prohibited  by  the  Procvu«ment  Integrity 
Act,  the  document  was  properly 
withheld  from  disclosure  to  the 
requester  under  Exemption  3  of  the 
FOLA.  Accordingly,  the  Appeal  was 
denied. 

Personnel  Security  Hearings 

Oak  Ridge  Operations  Office.  12/13/95, 
VSA-0029 
An  individual  whose  access 
authorization  was  suspended  filed  a 
request  for  review  of  a  DOE  Hearing 
Officer's  recommendation  against 
restoring  the  authorization.  The 
individual's  access  authorization  had 
been  suspended  by  the  Department  of 
Energy's  (DOE)  Oak  Ridge  Operations 
Office  (Oak  Ridge)  upon  its  receipt  of 
derogatory  information  indicating  that 
the  individual  had  been  or  was  a  user 
of  alcohol  habitually  to  excess,  or  that 
he  had  been  diagnosed  by  a  board- 
certified  psychiatrist,  or  other  licensed 
physician  or  a  licensed  clinical 
psychologist  as  alcohol  dependent  or  as 
suffering  from  alcohol  abuse.  In  his 
request  for  review,  the  individual 
claimed  that  he  had  been  successfully 
rehabilitated  from  alcohol  dependence. 
The  Director  of  the  Office  of  Hearings 
and  Appeals  foimd  that:  (i)  The 
individual  had  not  estabUshed  that  he 
had  been  sufficiently  rehabilitated  from 
alcohol  dependence;  and  (ii)  the  nexus 
established  between  the  behavior  of  the 
individual  and  the  risk  to  the  national 
security  easily  met  the  standard  set  forth 
by  the  federal  courts.  Accordingly,  the 
Director  found  that  the  individual's 
access  authorization  should  not  be 
restored. 

Rocky  Flats  Field  Office,  12/13/95, 
VSA-0032 
An  individual  whose  request  for 
access  authorization  was  denied  filed  a 
request  for  review  of  a  DOE  Hearing 


Officer's  recommendation  against 
granting  the  authorization,  ilie 
individual's  request  for  access  « 
authorization  had  been  denied  by  the 
Department  of  Energy's  (COE)  Rocky 
Flats  Field  Office  upon  its  receipt  of 
derogatory  information  indicating  that 
the  individual  had  an  illness  or  mental 
condition  of  a  nature  which  causes  or 
may  cause  a  significant  defect  in 
judgment  or  reliability. 

Upon  review,  the  individual  claimed 
that  she  did  not  have  any  illness  or 
mental  condition  of  the  aforementioned 
type,  and  vigorously  evaded  any  serious 
discussion  of  the  derogatory  information 
at  the  hearing.  The  Director  of  the  Office 
of  Hearings  and  Appeals  found  that  the 
individual  had  not  established  that  she 
did  not  suffer  from  an  illness  or  mental 
condition  causing  a  significant  defect  in 
judgment  or  reliability,  and  that  her 
request  for  access  authorization  should 
not  be  granted. 

Request  for  Exception 

FX.  Baker  Dist..  Inc..  12/13/95.  VEE- 
0010 

F.L.  Baker  Dist.,  Inc.  (Baker)  filed  an 
AppUcation  for  Exception  from  the 
Energy  Information  Administration 
(EIA)  requirement  that  it  file  form  EIA- 
782B,  the  "Resellers'/Retailers'  Monthly 
Petroleum  Product  Sales  Report."  In 
considering  this  request,  the  CKDE  found 
that  the  firm  was  not  suffering  gross 
inequity  or  serious  hardship.  ll^eDefore, 
the  DOE  denied  Baker's  Application  for 
Exception. 

Rirfimd  Applications 

Perry  Gas  Processors,  Inc./State  of 

Washington.  12/13/95.  RQ183-597 

The  DOE  issued  a  Decision  and  Order 
granting  a  second-stage  refund 
application  filed  by  the  State  of 
Washington.  Washington  requested  that 
all  remaining  funds  allocated  to  its 
Federally-Recognized  Indian  Tribes  in 
the  Perry  Gas  Processors  special  refund 
proceeding  be  used  to  fund  the 
installation  of  a  computer  network.  As 
of  November  30,  1995,  the  allocation 
totaled  $2,755  ($675  in  principal  and 
$2,080  in  interest),  but  the  allocation 
will  be  slightly  higher  at  the  time  of 
disbursement.  The  network,  to  be  used 
by  the  Western  Washington  Indian 
Employment  and  Training  Program,  will 
allow  the  Indian  Tribes  to  track  energy 
usage  in  tribal  facilities.  The  DOE  found 
that  the  computer  networii  would 
produce  timely  restitutionary  benefits  to 
injured  consumers  of  refined  petroleum, 
products.  Accordingly,  Washington's 
second-stage  refund  application  was 
granted. 
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Marine  Corps  Exchange  0231  Marine 
Corps  Exchange  Service,  12/13/95, 
BF272-$7557,  RF272-70220 
The  DOE  issued  a  Decision  and  Order 
denying  refunds  to  Marine  Corps 
Exchange  0231  and  Marine  Corps 
Exchange  Service,  (collectively  "the 
Exchange")  In  the  crude  oil  overcharge 
refund  proc^ding  conducted  under  10 
C.F.R.  Part  2D5,  Subpart  V.  The 
Exchange  applied  for  a  refund  for 
petroleum  products  it  sold  through 
retail  gasoline  stations  on  Marine  Corps 
bases.  In  draiying  a  refund,  the  DOE 


found  that  the  Exchange  was  retailer  of 
these  products  and  was  required  to 
submit  a  detailed  demonstration  of 
injtiry  from  crude  oil  overcharges. 
Instead  of  submitting  such  a 
demonstration,  the  Exchange  argued 
that  (1)  It  suffiered  reduced  profits 
because  of  the  overcharges;  (2)  its  prices 
were  set  lower  than  other  gasoline  retail 
outlets;  and  (3)  the  Exchange  is  similar 
to  a  cooperative  because  the  refund 
would  be  shared  with  local  Marine 
Corps  recreation  and  morale  support 
funds.  The  DOE  rejected  all  three 


arguments  based  on  its  findings  in 
earlier  cases.  Since  the  Exchange  failed 
to  submit  a  demonstration  of  injury,  the 
DOE  denied  its  Application  for  Refund. 

Refund  Applications  ■ 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of 
the  full  texts  of  the  Decisions  and 
Orders  are  available  in  the  Public 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals. 


Crude  Oil  Sufple  Ref  Di>t „ 

Crude  Oil  Supplemental  Refund  Distribution 
Crude  Oil  Supplemental  Refund  EHstributioa 

B  »  R  Trucking  Co..  Inc.  at  al 

Electric  Energy,  Inc  • ..~. 

Enron  Coq^./Goiger  Bottled  Gas  Company 

Southern  Stat^  Utilities,  Inc  .,.^.^^,^...~ 

Flasher  Farmers  Union  Oil  Co.  >..-..>.^...~..^ 

GeorgB  R.  Bra|Mm  Lease  Service  i....^^^..^^ 

Phoenix  Industries,  Inc.  et  al  _........>~^..~..~. 

Ranger  Fuel  Corporation  ..„ ~.~. 

Jewell  Ridge  Coal  Corporation  ..^^.^~ ~.... 

Virginia  Cheiaicais.  Inc  — „- — ,..~... 


I  ■—>••>•»«•< 


«*Ay.*»iiil«<<iirt«lrt»i 


!■■>■*»  —— <»  »—<■■*»  1 


n  ■■■»■■•;»>— >■■! 


RB272-0006O 

RB272-00054 

RB272-00035 

RF272-77434 

RF272-65878 

RF34O-0170 

RF340-0202 

RR272-0199 

RF272-78648 

RF272-82015 

RF272-77226 

RF272-77227 

RF272-77387 


12/13/95 
12/13/95 
12/13/95 
12/13/95 
12/13/95 
12/13/95 


12/13/95 
12/13/95 
12/11/95 
12/13/95 


12/13/95 


Dismissals 


The  foil*  iwing  submissions  were  dismissed: 


Name 


Birchwood  Air' Service 

On  Site  Fuel  0*1  Co.,  Inc. 
State  of  Wyorting  


(FR  Doc.  96-33357  Filed  9-11-96;  8:45  ami 
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Case  No. 


RF272-98027 
RF300-16898 
RF272-95217 


Notice  of  l8«uanc«  of  Decisions  and 
Orders  During  the  Week  of  January  22 
Through  January  26, 1996 

During  thf  week  of  January  22 
through  Janizary  26, 1996,  the  decisions 
and  orders  skimmarized  below  were 
issued  with  respect  to  appeals, 
applications,  petitions,  or  other  requests 
filed  with  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy. 
The  foliowiag  summary  also  contains  a 
list  of  submissions  that  were  dismissed 
by  the  Offici  of  Hearings  and  Appeals. 

Copies  of  the  full  text  of  these 
decisions  ai^  orders  are  available  in  the 
Public  Refedance  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building.  1000  Independence 
Avenue.  SW,  Washington,  D.C.  20585- 
0107,  Monday  through  Friday,  between 
the  hours  of  1:00  p.m.  and  5:00  p.m., 
except  fedeiel  holidays.  They  are  also 
available  in  Energy  Management: 
Federal  Energy  Guidelines,  a 
commercially  published  loose  leaf 
reporter  system.  Some  decisions  and 
orders  are  available  on  the  Office  of 


Hearings  and  Appeals  World  Wide  Web 
site  at  http://www.oha.doe.gov. 

Dated:  August  28. 1996. 
Thomas.O.  Mann, 

Acting  Director,  Office  ofHearings  and 
Appeals. 

Appeals 

David  R.  McMurdo.  1/25/96,  VFA-0J09 
David  R.  McMurdo  (Appellant)  filed 
an  Appeal  under  the  Privacy  Act  of  a 
December  7, 1995  determination  issued 
to  him  by  the  DOE's  Richland 
Operations  Office  (Richland).  The 
Appellant,  who  had  been  employed  by 
a  sub-contractor  on  the  Hanford 
Reservation,  had  requested  all  medical 
and  personnel  records  held  by  Richland 
concerning  him.  On  Appeal,  the 
Appellant  contended  that  the  DOE's 
search  for  responsive  documents  was 
inadequate.  After  considering  his 
Appeal,  the  DOE  found  that  Richland's 
search  for  responsive  documents  was 
adequate.  Accordingly,  the  Appeal  was 
denied. 

Nathaniel  Hendricks.  1/26/96,  VFA- 
0106 


Nathaniel  Hendricks  (Appellant)  filed 
an  Appeal  from  a  determination  issued 
by  the  DOE's  Office  of  Hvunan  Radiation 
Experiments  (OHRE)  in  response  to  a 
request  under  the  Freedom  of 
Information  Act  (FOIA).  The  request 
related  to  the  alleged  release  of  radiation 
in  the  Chicago  area  in  the  early  1940s. 
The  Chicago  Operations  Office  (COO) 
and  the  OHRE  conducted  searches  for 
responsive  docimients.  The  Appellant 
did  not  appeal  the  COO's  determination, 
but  appealed  the  OHRE  determination, 
claiming  that  the  OHRE  had  not 
performed  an  adequate  search  for 
responsive  docimients.  In  the  interests 
of  a  factually  complete  determination, 
the  DOE  investigated  the  searches  of  the 
COO  and  the  OHRE.  With  respect  to  the 
COO  search,  conducted  by  its 
.  contractor,  Argonne  National  Laboratory 
(Argonne),  the  DOE  discovered  that 
Argonne  possessed  5,000  notebooks  of 
possibly  responsive  material,  which  had 
been  determined  likely  to  be 
radioactive.  According  to  Argonne.  the 
notebooks  had  never  been  examined 
due  to  the  high  costs  of  conducting  the 
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necessary  radioactivity  study  and 
examination  of  such  a  large  quantity  oi 
material.  In  its  Decision,  Sie  DOE 
determined  that  it  was  unreasonable  to 
require  the  CXX)  to  review  the 
notebooks  and  concluded  that  the 
COO's  search  was  adequate.  However, 
the  DOE  concluded  that  the  OHRE's 
search  of  the  two  databases  available  to 
it  was  inadequate  because  of  the  failure 
to  search  for  certain  prominent  terms 
used  in  the  Appellant's  request 
Accordingly,  the  DOE  granted  the 
Appeal  and  remanded  the  matter  to  the 
OHRE  for  further  action. 
Terrence  Willingham.  1/22/96.  VFA- 
0100 
Terrence  Willingham  (Appellant) 
filed  an  Appeal  from  a  determination 
issued  to  him  by  the  DOE's  Office  of  the 
Executive  Secretariat  (ES).  The 
Appellant  asserted  that  the  ES  fiuled  to 
conduct  an  adequate  search  for 
documents  responsive  to  two  Freedom 
of  Information  Act  (FOIA)  requests.  The 
Appellant  requested  copies  of  all 
documents  containing  information 
pertaining  to  various  job 
announcements  concerning  the  Director 
and  Deputy  Director  of  the  DOE's  Office 
of  Civil  Rights.  In  its  detennination 
letter,  the  ES  produced  42  documents. 
The  Appellant  asserted  that  the  ES 

Atlantic  Richfield  Company/Easy  Tunes  AROO 

ARCO  Mini  Market  

Crude  Oil  Supple.  Refund  Dist  

Crude  Oil  Supple.  Refund  Dist  

Crude  Oil  Supple.  Refund  Dist 
Crude  Oil  Supple.  Refund  Dist 
Crude  Oil  Supplemental  Refund  Dist 

Elmer  Hendirix,  Jr.,  et  ai 

Libby  Rink,  et  al „ 

Northern  Ohio  Trucking,  et  al _ 

St.  Patrick's  Church,  et  al  '. 


conducted  an  inadequate  search.  The 
DCS  foimd  that  the  ES  cmducted  an 
adequate  search  with  regard  to  almost 
all  of  categories  of  information.  The 
TXM  further  found,  hovraver,  that  the 
search  concerning  several  of  the 
requested  categories  of  information  was 
inadequate.  Finally,  the  DOE  found  that 
a  portion  of  one  of  the  documents 
provided  to  the  Appellant,  minutes  of  a 
meeting  (Minutes  E)ocument),  had  been 
deleted  without  providing  the  Appellant 
a  statement  of  the  reasons  for  the 
withholding.  Consequently,  the  DOE 
remanded  the  matter  for  a  (i)  further 
search  for  responsive  docimients  and  (ii) 
a  determination  concerning  whether  the 
withheld  portion  of  the  Minutes 
Doctunent  was  releasable. 
Williams  »  Trine,  P.C.,  1/25/96.  VFA- 
0108 
William  &  Trine,  P.C  (Appellant) 
filed  an  Appeal  from  denials  issued  by 
the  Ohio  Field  Office  (DOE/OH)  and  the 
FOIA/Privacy  Act  Division  (DOE/HQ)  of 
a  Request  of  Information  which  the  firm 
had  submitted  imder  the  Freedom  of 
Information  Act  (the  FOIA).  In 
considering  the  Appeal,  the  DOE  found 
that  the  requested  information, 
documentation  of  the  shipment  of 
hazardous  or  radioactive  material  fitim 
any  DOE  fadUty  to  a  EadUty  of  the 


Appellant's  client.  Cotter  Corporation  in 
Colorado,  did  not  exist  because  no 
shipments  of  such  material  were  ever 
made.  Accordingly,  the  Appeal  was 
denied. 

Pereoanel  Security  Heuiag 

Oak  Ridge  Operations  Office.  1/25/90, 
VSO-0057 

An  CHiA  Hearing  Officer  issued  an    . 
opinion  concerning  the  eUgibiUty  for 
restoration  of  access  authorization  of  an 
individual  who  untruthfully  stated  on  a 
Questionnaire  for  Sensitive  Positions 
and  in  two  Personnel  Security 
Interviews  that  he  bad  a  college  degree. 
The  Hearing  Officer  found  that  due  to 
this  falsification  the  individual  was 
untrustworthy.  Accordingly,  the 
Hearing  Officer  found  that  the 
individual's  access  authorization  should 
not  be  restored. 

Reftmd  Applicatianfl 

llie  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of 
the  full  texts  of  the  Decisions  and 
Orders  are  available  in  the  PubUc 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals. 


■••■■f#»«— — »i 


RF304-13145 

01/22/96 

RF304-1547g 

RB272-62 

01/22/96 

RB272-64 

01/22/96 

RB272-63 

01/22/96 

RB272-42 

01/22/96 

RB272-00033 

01/24/96 

RK272-00110 

01/24/96 

RK272-01616 

01/22/96 

RF272-a5025 

01/22/06 

RF272-99107 

01/22/96 

DiamiMals 


The  following  submissions  were  dismissed: 


Name 


Americair,  Inc 

Amerijet  Internationai ^ 

Aviation  Associates,  Inc 

Boston  antf  Maine  Corporation 

Executive  Airlines 

Right  International,  Inc  

I.E.  Miller  &  Company 

Long  Island  Airlines  .. 

Maine  Central  Railroad .^„_> 

Maxair,  Inc  ..^ 

Portland  Terminal  Company  ....1 

Springfiekj  Terminal  Railway 

Tanana  Air  Service  

Taylor's  ARCO 

Wellen  Oil  and  Chemical 


Case  No. 


RF272-97954 
RF272-97948 
RF272-98721 
RF272-97248 
RF272-97988 
RF272-979S2 
RF272-98429 
RF272-97989 
RF272-97251 
RF272-97990 
RF272-97249 
RF272-97250 
RF272-97994 
RF304-14251 
RF300-18517 


IFR  Doc.  96-23358  Filed  9-11-96;  8:45  am] 
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ENVIRONMBITAL  PROTECTION 
AQENCY     I 

(OPPTS-00146;  FRL-6308-7] 

Ao«ncy  Infqnnation  Coltoction 
ActtvUlM 

AdBlCY:  Entironmental  Protection 
Agency  (EPA). 

action:  Notice. 

I      — 

OUMMAHY;  In  compliance  with  the 
Paperwork  Beduction  Act  (44  U.S.C 
3501  et  seq.j,  this  notice  announces  that 
EPA  is  planiiing  to  submit  the  following 
continuing  Information  Collection 
Requests  (iCRs)  to  the  Office  of 
Management  and  Budget  (OMB).  Before 
submitting  the  ICRs  to  OMB  for  review 
and  approval,  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
information  collections  described 
below.  The  ICRs  are:  (1)  A  continuing 
ICR  entitled  "Polychlorinated  Biphenyls 
(PCBs):  Manufacturing.  Processing  and 
Distribution  in  Commerce  Exemptions." 
EPA  ICR  NOk  0857,  OMB  No.  2070-0021. 
and  (2)  a  continuing  ICR  entitled  "Lead- 
Based  Paint  Abatement  and  Repair  and 
Maintenance  Study  in  Baltimore,"  EPA 
ICR  No.  1603,  OMB  No.  2070-0123.  An 
Agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  OMB  control  numbers  for 
EPA's  regulations  are  listed  in  40  CFR 
part  9.         j 

DATES:  Written  comments  must  be 
submitted  on  or  before  November  12. 
1996.  { 

AD0AE88E8:  Submit  three  copies  of  all 
written  comments  to:  TSCA  Document 
Receipts  (7407).  Rm.  NE-G99,  Office  of 
Pollution  Pifevention  and  Toxics, 
Environmental  Protection  Agency.  401 
M  St..  SW..  Washington,  DC  20460, 
Telephone:  202-260-7099.  All  comments 
should  be  identified  by  the  respective 
administrative  record  numbers: 
comments  on  ICR  No.  0857  should 
reference  administrative  record  number 
163,  and  comments  on  ICR  No.  1603 
should  refesence  administrative  record 
number  164.  These  ICRs  are  available 
for  public  review  at,  and  copies  may  be 
requested  tern,  the  docket  address  and 
telephone  number  listed  above. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to: 
oppt.ncic94pamail.epa.gov.  Electronic 
comments  itiust  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  $nd  data  will  also  be 
accepted  on  disks  in  WordPerfect  5.1 
file  format  or  ASCII  file  format.  All 


comments  and  data  in  electronic  form 
with  respect  to  ICR  No.  0857  must  be 
identified  by  the  administrative  record 
number  AR-163  and  ICR  0857.  All 
comments  and  data  in  electronic  form 
with  respect  to  ICR  No.  1603  must  be 
identified  by  the  administrative  record 
number  AR-164  and  ICR  1603.  No  CBI 
should  be  submitted  through  e-mail. 
Electronic  comments  on  this  dociunent 
may  be  filed  online  at  many  Federal 
Depository  Libraries.  Additional 
information  on  electronic  submissions 
can  be  found  in  Unit  m.  of  this 
docum«it. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact:  Susan  B. 
Hazen,  Director,  Environmental 
Assistance  Division  (7408).  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460, 
Telephone:  202-554-1404,  TDD:  202- 
554-0551.  e-mail:  TSCA- 
HotIineOepamail.epa.gov.  For  technical 
information  contact  the  foUoMring 
individuals: 

For  ICR  No.  0857  contact  Geraldine 
Hilton.  Chemical  Management  Division 
(7404).  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Telephone:  202-260-3992, 
Fax:  202-260-1724.  e-mail: 
hilton.geraldine@epfunail.epa.gov. 

For  ICR  No.  1603  contact  Benjamin 
Lim,  Chemical  Management  Division 
(7404).  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Telephone:  202-260-1509, 
Fax:  202-260-3453,  e-mail: 
lim.benjamin@epamail.epa.gov. 
SUPPt-BNENTARY  ttlFORMATION: 
Electronic  Availability:  Electronic 
copies  of  the  ICR  are  available  from  the 
EPA  Public  Access  gopher 
(gopher.epa.gov)  at  the  Environmental 
Sub-Set  entry  for  this  document  under 
"Rules  and  Regulations." 

I.  Background 

Entities  potentially  affected  by  this 
action  are:  with  respiect  to  ICR  No.  0857, 
those  persons  who  petition  EPA  for 
exemptions  from  the  prohibition  on  the 
manufacture,  processing  and 
distribution  in  commerce  of 
polychlorinated  biphenyls,  and  with 
respect  to  ICR  No.  1603,  those  private 
households  in  Baltimore,  Maryland,  that 
are  participating  in  an  ongoing  EPA- 
sponsored  survey  to  investigate 
abatement  practices  and  low-cost, 
practical  repair  and  maintenance 
approaches  with  respect  to  lead-based 
paint  and  lead-contaminated  dust  in 
residential  housing.  For  the  collection  of 


information  addressed  in  this  notice, 
EPA  would  like  to  soUdt  comments  to: 

(i)  Evaluate  whether  the  proposed    •■ 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility. 

(ii)  Evaluate  the  accuracy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
method^ogy  and  assumptions  used. 

(iii)  Enh^ce  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

n.  Infbnnatian  Collections 

EPA  is  seeking  comments  on  two 
ICRs,  which  are  identified  and 
disciissed  separately  below. 

Title:  Polychlorinated  Biphenyls 
(PCBs):  Manufactiuing,  Processing  and 
Distribution  in  Commerce  Exemptions, 
EPA  ICR  No.  0857,  OMB  No.  2070-0021, 
expires  May  31, 1997. 
\    Abstract:  Section  6(e)(3)(A)  of  the 
Toxic  Substances  Control  Act  (TSCA) 
prohibits  the  manufacture,  processing 
and  distribution  in  commerce  of 
polychlorinated  biphenyls  (PCBs). 
TSCA  section  6(e)(3)(B)  provides  that 
any  person  may  petition  EPA  for  an 
exemption  from  these  prohibitions  and 
that  EPA  may  grant  such  an  exemption 
for  a  1-year  period  if  (1)  An 
unreasonable  risk  of  injury  to  health  or 
environment  would  not  result,  and  (2) 
good-faith  efibrts  have  been  made  to 
develop  a  substitute  chemical  substance 
for  PCBs  that  does  not  present  an 
luireasonable  risk  of  injury  to  health  or 
the  environment.  

Interim  Procedinal  Rules  at  40  CFR 
part  750,  subparts  B  and  C  outUne  the 
procedures  for  filing  exemption 
petitions,  the  procedures  that  EPA  will 
rollow  when  a  petition  is  submitted  and 
the  procedures  for  filing  a  request  to 
renew  an  exemption  previously  granted. 
Under  these  rules,  EPA  may  request 
information  firom  each  petitioner  to 
determine  whether  the  petitioner  meets 
the  statutory  requirements  to  qualify  for 
an  exemption. 

Responses  to  the  collection  of     

information  are  mandatory  (see  40  CFR 
part  750).  Respondents  may  claim  all  or 
part  of  a  notice  confidential.  However, 
if  a  petition  is  claimed  confidential,  a 
sanitized  version  must  also  be  provided 


Federal  Regiater  /  Vol.  61.  No.  178  /  Thursday,  September  12.  1996  /'Notices  48153 


for  inclusion  in  the  public  docket.  EPA 
will  disclose  information  that  is  covered 
by  a  claim  of  confidentiality  only  to  the 
extent  permitted  by,  and  in  accordance 
with,  the  procedures  in  TSCA  sectiiMi  14 
and  40  CFR  part  2. 

Burden  Statement:  The  burden  to 
respondents  for  complying  with  this  ICR 
is  estimated  to  total  15  hours  per  year, 
with  an  annual  cost  of  $746.  These 
totals  are  based  on  an  average  burden 
ranging  from  2  to  8  hours  per  response 
for  an  estimated  three  respondents 
making  one  response  annually.  These 
estimates  include  the  time  needed  to 
review  instructions;  develop,  acquire, 
install  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
validating  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Title:  Lead-Based  Paint  Abatement 
and  Repair  and  Maintenance  Study  in 
Baltimore,  EPA  ICR  No.  1603,  OMB  No. 
2070-0123,  expires  January  31, 1997. 

Abstract:  Prevention  of  childhood 
lead  poisoning  is  a  high  priority  for 
EPA.  EPA's  lead  abatement  program  is 
predicated  on  the  need  for  a 
comprehensive  national  approach  to 
reducing  exposure  to  and  hazards  from 
lead,  particularly  among  children. 
Children  are  uniquely  susceptible  to 
permanent  and  irreversible  neurological 
damage  from  exposure  to  lead.  Although 
lead  poisoning  is  one  of  the  most 
serious  environmental  threats  to 
children  in  this  country,  it  is  also  one 
of  the  most  preventable. 

The  EPA  IS  sponsoring  a  study  of 
private  households  in  Baltimore, 
Maryland,  to  investigate  lead-based 
paint  abatement  practices.  Low-cost 
practical  repair  and  maintenance 
approaches  to  the  problem  of  lead-based 
paint  and  lead-contaminated  dust  in 
U.S.  housing  will  also  be  examined. 
Repair  and  maintenance  practices  may 
provide  a  means  of  reducing  lead 
exposure  for  future  generations  of  - 
children  who  occupy  older  housing  that 
cannot  be  fully  abated  or  rehabilitated. 

From  each  study  household  EPA  is 
periodically  collecting  both 
environmental  and  biological  samples 
as  well  as  questionnaire  data  over  a  3- 
year  period.  EPA  is  collecting  samples 
of  interior  surface  dust,  exterior  soil, 
and  drinking  water  from  study 
dwellings  for  lead  analysis,  as  well  as 


collecting  blood  for  leed  analysis  from 
children  living  in  study  dwellings.  A 
structured  questionnaire  is  being  used 
to  collect  relevant  data  on  occupational, 
behavioral,  and  housing  characteristics 
that  can  influence  lead  exposure. 

EPA  will  use  this  study  to  evaluate 
low-cost  lead  abatnnent  strategies.  The 
study  findings  will  also  be  used  by  the 
Department  of  Housing  and  Urban 
Development  (HUD)  in  preparing  a 
report  to  Congress.  The  Centers  for 
Disease  Control  (CDC)  will  use  the  study 
findings  to  help  provide  guidance  to 
8tat0  and  local  childhood  lead  poisoning 
prevention  programs.  The  final  report 
may  also  be  used  directly  by  state  and 
local  agencies,  private  property  owners, 
and  managers  of  pubUc  and  Indian 
housing  to  decide  on  cost-effective 
methods  of  addressing  lead  poisoning 
and  lead  abatement  concerns. 

Responses  to  the  collection  of 
information  are  volimtary.  The 
information  collected  under  this  ICR  is 
not  considered  to  be  confidential. 

Burden  Statement:  The  burden  to 
respondents  for  complying  with  this  ICR 
is  estimated  to  total  683  hours  per  year, 
with  an  annual  cost  of  $6,825.  These 
totals  are  based  on  an  average  burden  of 
approximately  6.5  total  houre  for  105 
respondents  resp>onding  to 
approximately  four  requests  for 
information  annually.  These  estimates 
include  the  time  needed  to  review 
instructions:  develop,  acquire,  install 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  vahdating 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  comply  with 
any  previously  appUcable  instructions 
and  reqiiirements;  train  pwsonnel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

m.  Public  Record 

A  record  has  been  established  for  this 
action  under  docket  number  "OPPTS- 
00195"  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  vereions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  noon  to 
4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  the  TSCA 
Nonconfidential  Information  Center. 
Rm.  NE-B607,  401  M  St..  SW., 
Washington,  DC  20480. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 


oppt.ncio6epamaiLepa.gov 
Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  action,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly.  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  wall  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  « the  address  hi 
ADDRESSES  at  the  beginning  of  this 
document. 

ListofSobiecti 

Environmental  protection  and 
Information  collection  requests. 

Dated:  August  28, 1996. 

Sunn  H.  Wajrland, 

Assistant  Adminigtrator  for  Prevention,       ' 
Pesticides  and  Toxic  Substances. 

(FR  Doc.  96-23398  Filed  9-11-96;  8:45  ami 
■UJNOCOOE  tato-co-F 


[FRL-6e06-«] 

Clean  Air  Act  Advisory  Commfttee: 
Accident  Prevention  Subcommittee 
and  Electronic  Submission 
Workgroup;  Series  of  Conference  Call 
Meetings— Sefjtember  199fr-May  1997 

Background 

The  aean  Air  Act  Section  112(r) 
required  EPA  to  pubhsh  regulations  to 
prevent  accidental  releases  of  chemicals 
and  to  reduce  the  severity  of  those 
releases  that  do  occur.  These  accidental 
release  prevention  requirements  build 
on  the  chemical  safety  work  begun  by 
the  Emergency  Planning  and 
Community  Right-to-ICnow  Act  (EPCRA) 
which  sets  forth  requirements  for 
industry,  state  and  local  governments. 
On  June  20, 1996  EPA  published  the 
final  rule  for  risk  management  programs 
to  address  prevention  of  accidental 
releases. 

An  estimated  66,000  facilities  are 
subject  to  this  regulation  based  on  the 
quantity  of  regulated  substances  they 
have  on-site.  Facilities  that  are  subject 
will  be  required  to  implement  a  risk 
management  program  at  their  fecility. 
and  submit  a  summary  of  this 
information  to  a  cmtral  location 
specified  by  EPA.  TTiis  information  will 
be  helpful  to  state  and  local  government 
entities  responsible  for  chemical 
emergency  preparedness  and 
prevention.  It  will  also  be  useful  to 
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environmental  and  community 
organizations,  and  the  public  in 
understanding  the  chemical  risks  in 
their  communities.  In  addition,  we  hope 
the  availabilfty  of  this  information  will 
stimulate  a  dialogue  between  industry 
and  the  public  to  improve  accident 
prevention  a|td  emergency  response 
practices. 

Notice  I 

Pursuant  t^  the  Federal  Advisory 
Committee  Act,  5  U.S.C  App.  2,  notice 
is  hereby  given  that  the  Accident 
Prevention  Subcommittee  of  the  Clean 
Air  Act  Advisory  CAmiittee  will  hold 
a  public  teleconference  on  September 
24. 1996  from  1:00  p.m.  to  4:00  p.m. 
Eastern  Time.  The  Accident  Prevention 
Subcommittee  will  advise  EPA's 
Chemical  Eniergency  Preparedness  and 
Prevention  Office  (CEPPO)  on  chemical 
accident  prevention  issues,  specifically. 
Section  112(t)  of  the  Clean  Air  Act. 
During  the  September  24th 
teleconference,  the  Subcommittee  will 
discuss:  (a)  Potential  FY97 
Subcommittee  activities;  and  (b)  the 
chaige  of  its  first  working  group,  the 
"Electronic  Submission  (of  Risk 
Management  Plans)  Workgroup".  The 
Electronic  Submission  Workgroup  will 
make  recommendations  on  how 
electronic  submission  of  "risk 
management  plans"  (RMPs)  can  be 
ac-joroplished  and  how  the  public  can 
best  cccess  and  utilize  the  data.  The 
ElecLtmic  Submission  Workgroup  plans 
to  hold  the  following  teleconference 
meetings: 

(1)  Septembar  24. 1996—2:30-4:30 

(2)  October  a  1996—2:30-4:30 

(3)  October  23,  1996—2:00-4:00 

(4)  November  5. 1996—2:00-4:00 

(5)  November  19, 1996—2:00-4:00 

(6)  Decembef  5, 1996—2:00-4:00 

(7)  January  8»  1997—2:00-4:00 

(8)  January  22.  1997—2:00-4:00 

(9)  Februarys,  1997—2:00-4:00 

(10)  February  20, 1997—2:00-4:00 

(11)  March  5i  1997— 2.-00-4:00 

(12)  March  2D.  1997—2:00-4:00 

(13)  April  2. 1997—2:00-4:00 

(14)  April  17. 1997—2:00-4:00 

(15)  April  30, 1997— 2:00-4.-00 

(16)  May  14. 1997—2:00-4:00 

(17)  May  28. 1997—2:00-4:00 
Members  of  the  public  desiring 

additional  information  about  these 
meetings,  including  agendas,  should 
contact  Karen  Shanahan.  Designated 
Federal  Official.  US  EPA  (5101),  401  M. 
St.,  SW,  Washington  DC  20460.  by 
telephone  at  (202)  260-2711  or  FAX  at 
(202)  260-7906,  or  via  the  Internet  at: 
shanahan.karen@epamail.epa.gov. 

Members  of  the  public  who  wish  to 
make  a  brief  oral  presentation  to  the 


Subcommittee  at  the  September  24th 
meeting,  must  contact  Karen  Shanahan 
in  writing  (by  letter  or  by  fax — see 
previously  stated  information)  no  later 
than  12  noon  Eastern  Time,  September 
18, 1996  in  order  to  be  included  on  the 
Agenda.  Written  comments  of  any 
Iragth  may  be  submitted  to  the  Accident 
Prevention  Subcommittee  or  the 
Electronic  Submission  Workgroup  up 
through  the  date  of  the  meeting.  Please 
address  such  material  to  Karen 
Shanahan  at  the  above  address. 

Providing  Oral  and  Written  Conunents 
aH  Accident  Prevention  Sidicoaimittee 
Meetings 

The  Accident  Prevention 
Subcommittee  expects  that  public 
statements  presented  at  its  meetings  will 
not  be  repetitive  or  previously 
submitted  oral  or  written  statements.  In 
general,  for  teleconference  call 
meetings,  opportunities  for  oral 
comment  will  be  limited  to  no  more 
than  three  minutes  per  speaker  and  no 
more  than  fifteen  minutes  total.  Written 
comments  (twelve  copies)  received 
sufficiently  prior  to  a  meeting  date 
(usually  one  week  prior  to  a  meeting  or 
teleconference),  may  be  mailed  to  the 
Subcommittee  prior  to  its  meeting; 
comments  received  too  close  to  the 
meeting  date  will  normally  be  provided 
to  the  committee  at  its  meeting.  Written 
comments  may  be  provided  to  the 
Subcommittee  up  until  the  time  of  the 
meeting. 

Dated:  Septeml)er  6, 1996. 
JimMakria, 

Chairmaa,  Accident  Prevention 
Subcommittee. 

[FR  Doc.  96-23399  Filed  9-11-96;  8:45  am] 
BHJJNQCOOC 


FEDERAL  COMMUNICATIONS 
COMMISSION 

(Report  Na  2151] 

Potitions  for  Reconsideration  and 
Clarlflcation  of  Action  In  Rulemaking 
Proceedings 

September  6, 1996. 

Petitions  for  reconsideration  and 
clarification  have  been  filed  in  the 
Commission's  rulemaking  proceedings 
listed  in  this  Public  Notice  and 
published  pursuant  to  47  CFR  Section 
1.429(e).  The  hill  text  of  these 
documents  are  available  for  viewing  and 
copying  in  Room  239, 1919  M  Street, 
N.W.,  Washington,  D.C  or  may  be 
purchased  from  the  Commission's  copy 
contractor,  ITS,  Inc.  (202)  857-3800. 
Oppositions  to  these  petitions  must  be 
filed,  September  27, 1996.  See 


§  1.4(b)(1)  of  the  Commission's  rules  (47 
CFR  1.4(b)(1)).  Replies  to  an  opposition 
must  be  filed  within  10  days  after  the 
time  for  filing  oppositions  has  expired. 
Subject:  Intercoimection  and  Resale 

Obligations  Pertaining  to 

Commercial  Mobile  Radio  Services. 

(CC  Docket  No.  94-54) 
Number  of  Petition  Filed:  7 
Subfect:  Telephone  Nmnber  Portability. 

(CC  Docket  No.  95-116) 

Number  of  Petition  Filed:  22 

Subject:  Bell  Operating  Company 

Provisi<m  of  Out-of-Region 

Interstate,  Interexchange  Services. 

(CC  Docket  No.  96-21) 
Number  of  Petition  Filed:  1 

Federal  CommunicatioiM  Commission 

William  F.  Caton, 

Acting  Secretary. 

[FR  Doc.  96-23338  Ftted  ^U-W;  8:45  am) 

BILUNQ  COM  •712-01-11 


FEDERAL  ELECTION  COMMISSION 

Sunshine  Act  Meeting 

AOENCY:  Federal  Election  Commission. 

"FB)ERAL  REGISTER"  NUMBER:  96-22841. 

PREVIOUSLY  ANNOUNCED  DATE  AND  TWE: 

Tuesday,  September  10, 1996,  10:00 

a.m..  closed  to  the  public. 

THE  FOLLOWINQ  ITEM  WAS  ADDED  TO  THE 

AGENDA:  Procurement  Contract. 

DATE  AND  TIME:  Tuesday.  September  17, 

1996  at  10:00  a.m. 

PLACE:  999  E  Street.  N.W.,  Washington, 

D.C. 

STATUS:  This  Meeting  Will  Be  Closed  to 

the  Public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  U.S.C 

§437g. 
Audits  conducted  pursuant  to  2  U.S.C 

§437g,  §  438(b).  and  Title  26,  U.S.C 
Matters  concemiog  participation  in  civil 

actions  or  proceedings  or  arbitration. 
Internal  personnel  rules  and  procedures  or 

matters  affecting  a  f>articular  employee. 

DATE  AND  TIME:  Thursday.  September  19, 

1996  at  10:00  a.m. 

place:  999  E  Street,  N.W.  Washington, 

D.C.  (Ninth  Floor). 

STATUS:  This  Meeting  Will  Be  Open  to 

the  Public. 

ITBNS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes. 
Administrative  Matters. 

PERSON  TO  CONTACT  FOR  INFORMATION: 
Mr.  Ron  Harris,  Press  Officer, 
Telephone:  (202)  219-4155. 
Marjorie  W.  EouBOBS. 

Secretary  of  the  Commission. 

(FR  Doc.  96-2J555  Filed  9-10-96;  2:47^ml 
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FEDERAL  MARITIME  COMMISSION 

Notice  of  Agreement(8)  RIed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(8)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  D.C.  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street,  NW.,  9th  Floor. 
Interested  parities  may  submit 
comments  on  each  agreement  to  the 
Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of 
Title  46  of  the  Code  of  Federal 
Regulations.  Interested  persons  should 
consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement 

Agreement  No.:  232-011170-006. 

Title:  RO-Ro  Chartering  Agreement. 

Parties:  Wilhelmsen  lines  AB  NOSAC 
ANS. 

Synopsis:  The  proposed  modification 
deletes  language  h-om  Article  5.3  which 
provides  authority  for  the  parties  to 
discuss  and  agree  upon  rates. 

Agreement  No. :  232-01 1401-002. 

Title:  TMM/H-L  Space  Charter  and 
Sailing  Agreement. 

Parties:  Transportacion  Maritime 
Mexicana,  S.A.  de  C.V.  Hapag-Lloyd 
AG. 

Synopsis:  The  proposed  amendment 
would  delete  the  authority  of  the  parties 
to  agree  to  charge  rates  and  other  items 
fixed  by  conferences  of  which  they  are 
members.  The  parties  have  requested  a 
shortened  review  period.    :-  •  " 

Dated:  September  6, 1996. 

By  order  of  the  Federal  Maritime 
Commission. 
Josqih  C.  Polking, 
Secretary. 
(PR  Doc.  96-23272  Filed  9-11-96;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Fonnations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies; 
Correction 

This  notice  corrects  a  notice  (FR  Doc. 
96-22743)  published  on  pages  47127 
and  47128  of  the  issue  for  September  6, 
1996. 

Under  the  Federal  Reserve  Bank  of 
Dallas  heading,  the  entry  for  Rayford 


Holley  Reily,  Groveton,  Texas,  is  revised 
to  read  as  follows: 
A.  Federal  Reserve  Bank  of  Dallas 

(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Rayford  Holley  Reily,  Livingston. 
Texas;  to  acquire  an  additional  5 
percent,  for  a  total  of  28.82  percent,  and 
Martha  Lou  Reily,  also  of  Livingston, 
Texas,  to  acquire  an  additional  .21 
percent,  for  a  total  of  1.22  percent,  of  the 
voting  shares  of  Citizens  State  Financial 
Corporation,  Corrigan,  Texas,  and 
thereby  indirectly  acquire  Qtizens  State 
Bank,  Corrigan,  Texas,  and  First  Bank, 
Groveton,  Texas. 

Comments  on  this  application  must 
be  received  by  September  19, 1996. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  6, 1996. . 
Jomifigr  J,  JohnMni, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  96-23325  Filed  9-ll-«6;  8:45  am] 
eSJJNQ  COOK  «ti».«i-# 


Caisse  Natlonale  de  Credit  Agricole, 
S.A.  and  Banque  Indosuez;  Application 
to  Engage  in  Nonbanking  Activities 

Caisse  Nationale  de  Credit  Agricole, 
S.A.,  Paris,  France  (CNCA),  has  given 
notice  pursuant  to  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843(c)(8))  (BHC  Act)  and  §  225.23(a)(2) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2))  to  retain  its  interest  in 
Daniel  Breen  &  Company,  L.P.,  Houston, 
Texas  (DBC),  and  thereby  engage 
indirectly  in  providing  investment 
advisory  services  pursuant  to  § 
225.25(b)(4)  of  RegulaUon  Y,  and  its 
interest  in  Indosuez  Carr  Futures,  Inc., 
Chicago,  Illinois  (ICF),  and  thereby 
engage  indirectly  in  acting  as  a  futures 
commission  merchant  (FQvf)  and 
providing  related  investment  advisory 
services  for  financial  hitures  contracts 
and  options  on  futures  contracts 
pureuant  to  §  225.25(b)(18)  and  (19)  of 
Regulation  Y.  CNCA  and  Banque 
Indosuez,  Paris,  France  (BI)  (together, 
Notificants)  also  have  given  notice 
pursuant  to  section  4(c)(8)  of  the  BHC 
Act  and  §  225.23(a)(2)  of  Regulation  Y 
to  acquire  100  percent  of  the  voting 
shares  of  Breen  Trust  Company, 
Houston,  Texas  (BTC)  and  thereby 
engage  indirectly  in  providing  trust 
services  pursuant  to  §  225.25(b)(3)  of 
Regulation  Y,  and  pursuant  to  section 
4(c)(8)  and  §  225.23(a)(3)  of  Regulation 
Y  to  engage  indirectly  through  ICF  in 
acting  as  a  FCM  and  providing  related 
investment  advisory  services  for  non- 
financial  futures  contracts  and  options 
on  non-financial  futures  contracts. 


Notificants  propose  to  conduct  the 
activities  of  DBC  and  BTC  on  a 
nationwide  basis  and  the  activities  of 
ICF  on  a  worldwide  basis. 

Section  4(c)(8)  of  the  BHC  Act 
provides  that  a  bank  holding  company 
may,  with  Board  approval,  engage  in 
any  activity  that  the  Board,  after  due 
notice  and  opportunity  for  hearing,  has 
determined  by  order  or  regulation  to  be 
so  closely  related  to  banking  or 
managing  or  controlling  banlu  as  to  be 
a  proper  incident  thereto.  This  statutory 
test  requires  that  two  separate  tests  be 
met  for  an  activity  to  be  permissible  for 
a  bank  holding  company.  First,  the 
Board  must  determine  that  the  activity 
is,  as  a  general  matter,  closely  related  to 
banking.  Second,  the  Board  must  find  in 
a  particular  case  that.the  performance  of 
the  activity  by  the  apphcant  bank 
holding  company  may  reasonably  be 
expected  to  produce  public  benefits  that 
outweigh  possible  adverse  efiiects. 

A  particular  activity  may  be  found  to 
meet  the  "closely  related  to  banking" 
test  if  it  is  demonstrated  that  banks 
generally  have  provided  the  proposed 
service,  that  banks  generally  provide 
services  that  are  operationally  or 
functionally  similar  to  the  proposed 
service  so  as  to  equip  them  particularly 
well  to  provide  the  proposed  service,  or 
that  banks  generally  provide  services 
that  are  so  integrally  related  to  the 
proposed  service  as  to  require  their 
provision  in  a  spedaUzed  form. 
National  Courier  Ass'n  v.  Board  of 
Governors.  516  F.2d  1229, 1237  P.C. 
Cir.  1975).  In  addition,  the  Board  may 
consider  any  other  basis  that  may 
demonstrate  that  the  activity  has  a 
reasonable  or  close  relationship  to 
banking  or  managing  or  controlling 
banks.  Board  Statement  Regarding 
Regulation  Y,  49  FR  806  (1984). 

Notificants  maintain  that  the  Board 
previously  has  determined  by  regulation 
that  several  of  the  proposed  activities, 
when  conducted  within  limitations 
established  by  the  Board,  are  closely 
related  to  banking  for  purposes  of 
section  4(c)(8)  of  the  BHC  Act.  See  12 
CFR  225.25(b)(3)  (performing  certain 
functions  or  activities  of  a  trust 
company);  12  CFR  225.25(b)(4) 
(providing  investment  and  financial 
advice);  12  CFR225.2S(b)(18)  (providing 
FCM  services  on  a  discount  and  full- 
service  basis);  and  12  CFR  225.25(b)(19) 
(providing  investment  advice  on 
financial  futures  contracts  and  options 
on  financial  futures  contracts).  See  also 
The  Bessemer  Group,  Incorporated,  82 
Fed.  Res.  Bull.  569  (1996);  Meridian 
Bancorp,  Inc.,  80  Fed.  Res.  Bull.  736 
(1994)  (serving  as  general  partner  of  and 
investing  in  an  unregistered  limited 
partnership). 
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Notificants  assert  that  the  Board  has 
detenxiined  fay  order  that  the  remaining 
propped  activity  of  KT  (acting  as  a 
FCM  and  prondding  related  investment 
advisory  services  for  non-financial 
futures  contrtcts  and  options  on 
financial  futures  contracts),  when 
conducted  within  limitations 
established  by  the  Board  in  previous 
orders,  also  if  closely  related  to  banking. 
See  J.P  Morgan  &■  Company 
Incorporated*,  80  Fed.  Res.  Bull.  151 
(1994);  Bank  of  Montreal,  79  Fed.  Res. 
Bull.  1049  (1993).  Notificants  have 
stated  that  they  would  engage  in  these 
activities  in  accordance  with  the 
limitations  and  ccmditions  established 
by  the  Board  in  prior  cases. 

In  order  to  approve  the  proposal,  the 
Board  must  detenntne  that  the  proposed 
activities  "cah  reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  12  U.S.C.  1843(c)(8). 
Notificants  state  that  the  proposal  will 
produce  public  benefits  that  outweigh 
any  potential  adverse  effects.  In 
particular,  Notificants  maintain  that  the 
proposal  will  enhance  competition  and 
enable  it  to  offer  its  customers  a  broader 
range  of  services.  In  addition, 
Notificants  state  that  the  proposed 
activities  will  not  result  in  adA^erse 
effects  such  as  an  undue  concentration 
of  resources,  decreased  or  unfair 
competition,  conflicts  of  interests,  or 
unsoimd  banking  practices. 

In  publishing  the  proposal  for 
comment,  the  Board  does  not  take  a 
position  on  iysues  rmsed  by  the 
proposal.  Notice  of  the  proposal  is 
published  solely  to  seek  the  views  of 
interested  persons  on  the  issues 
presented  by  the  notice  and  does  not 
represent  a  determination  by  the  Board 
that  the  proposal  meets,  or  is  likely  to 
meet,  the  standards  of  the  BHC  Act. 

Any  conuqents  or  requests  for  hearing 
should  be  submitted  in  writing  to 
William  W.  Wiles,  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System.  Washington,  D.C.  20551,  not 
later  than  September  19. 1996.  Any 
request  for  a  hearing  on  this  notice 
must,  as  required  by  §  262.3(e)  of  the 
Board's  Rules  of  Procedure  (12  CFR 
262.3(e)),  be  bccompanied  by  a 
statement  of  reasons  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing,  and  indicating 


how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 
This  notice  may  be  inspected  at  the 
offices  of  the  Board  of  Governors  or  the 
Federal  Reserve  Bank  of  Chicago. 

Boanl  of  Governors  of  the  Federal  Reserve 
System,  September  6. 1996. 
JenniiBr  J.  f oiuiMm, 
Deputy  Secretary  of  the  Board. 
IFR  Doc  96-23324  Filed  9-1  l-M;  8:45  am] 
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Node*  of  Proposals  to  Engage  in 
Psrmissllile  NonbanMng  Acdvtttos  or 
to  Ac<|ulrs  Companies  tttat  are 
Engaged  in  Pennissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation 
Y.  (12  CFR  Part  225)  to  engage  de  novo, 
or  to  a(X|uire  or  control  voting  securities 
or  assets  of  a  company  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.25  of  Regulation 
Y  (12  CFR  225.25)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
Once  the  notice  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act,  including  whether 
consiunmation  of  the  proposal  can 
"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
imfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, ' 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  (Hesented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  conunents 
regarding  the  applications  must  bf 
received  at  the  Reserve  Bank  indicated 


or  the  offices  of  the  Board  of  Governors 
not  later  than  September  26. 1996. 

A.  Federal  Reserve  Bank  of  San 
Frandsco  (Kenneth  R.  Binning, 
Director,  Bank  Holding  Company)  101 
Market  Street,  San  Francisco,  California 
94105: 

1.  Westamerica  Bancorporation,  San 
Rafael,  California;  to  engage  de  novo 
through  its  subsidiary,  Westamerica 
Commercial  Credit,  bic,  Fairfield. 
Califbmia,  in  making,  acquiring,  and 
servicing  loans  and  other  extensions  of 
credit,  pursuant  to  §  225.25(b)(1)  of  the 
Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  6, 1996. 
Jennifinr  J.  Jolmson 
Deputy  Secretary  of  the  Board 
(FR  Doc.  96-23326  Filed  9-11-96;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[DoeiwtNo.96M-4>217] 

Diagnoatic  Products  Corp.;  Pramarfcet 
Approval  of  Coat-A-Count®  PSA  IRMA 

AQBCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoimdng  its 
approval  of  the  application  by 
Diagnostic  ProductS'Corp..  Los  Angeles. 
CA,  for  premarket  approval,  imder  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act),  of  Coat-A-Count®  PSA  IRMA. 
FDA's  Center  for  Devices  and 
Radiological  Health  (CDRH)  notified  the 
applicant,  by  letter  of  September  15. 
1995.  of  the  approval  of  the  application. 
DATES:  Petitions  for  administrative 
review  by  October  15. 1996. 
ADDRESSES:  Written  requests  for  copies 
of  the  summary  of  safety  and 
effectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration,  rm.  1-23, 
12420  Parklawn  Dr.,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  E.  Maxim.  Center  for  Devices  and 
Radiological  Health  (HFZ-440).  Food 
and  Drug  Administration.  2098  Gaither 
Rd.  Rockville.  MD  20850.  301-594- 
1294. 

SUPPLBIENTARY  INFORMATION:  On  August 
10, 1993,  Diagnostic  Products  Corp.,  Los 
Angeles,  CA  90045,  submitted  to  CDRH 
an  application  for  premarket  approval  of 
Coat-A-Count®  PSA  IRMA.  The  device 
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is  an  JmiminOTadiometric  assay 
intended  for  the  quantitative 
measurement  of  prostate-specific ' 
antigen  (PSA)  in  serum  to  aid  in  the 
management  of  prostate  cancer  patients. 

In  accordance  with  the  provisions  of 
section  515(c)(2)  of  the  act  (21  U.S.C. 
360e(c)(2))  as  amended  by  th»SafB 
Medical  Devices  Act  of  1990,  this 
premarket  approval  application  (PMA) 
was  not  referred  to  the  Immunology 
Devices  Panel  of  the  Medical  Devices 
Advisory  Ck)mmittee,  an  FDA  advisory 
committee,  for  review  and 
recommendation  because  the 
information  in  the  PMA  substantially 
duplicates  information  previously 
reviewed  by  this  panel. 

On  September  15, 1995,  CDRH 
approved  the  application  by  a  letter  to 
the  applicant  from  the  Director  of  the 
Office  of  Device  Evaluation,  CDRH. 

A  siunmary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  .    ., /, 

Opportunity  for  Admihiatnrtive  Review 

Section  5J5(d)(3)  of  the  act  authorizes 
any  interested  person  to  petition,  under 
section  515(g)  of  the  act,  for 
administrative  review  of  CDRH's 
decision  to  approve  this  application.  A 
petitioner  may  request  either  a  formal 
hearing  under  part  12  (21  CFR  part  12) 
of  FDA's  administrative  practices  and 
procedures  regulations  or  a  review  of 
the  application  and  CDRH's  action  by  an 
independent  advisory  committee  of 
experts.  A  petition  is  to  be  in  the  form 
of  a  petition  for  reconsideration  under 
§  10.33(b)  (21  CFR  10.33(b)).  A 
petitioner  shall  identify  the  form  of 
review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition 
supporting  data  and  information 
showing  that  there  is  a  genuine  and 
substantial  issue  of  material  fact  for 
resolution  through  administrative 
review.  After  reviewing  the  petition, 
FDA  will  decide  whether  to  grant  or 
deny  the  petition  and  will  publish  a 
notice  of  its  decision  in  the  Federal 
Register.  If  FDA  grants  the  petition,  the 
notice  will  state  the  issue  to  be 
reviewed,  the  form  of  review  to  be  used, 
the  persons  who  may  participate  in  the 
review,  the  time  and  place  where  the 
review  will  occiur,  aad  other  details. 
Petitioners  may,  at  any  time  on  or 
before  October  IS,  1996,  file  with  the 
Dockets  Management  Branch  (address 


above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  foimd  in 
brackets  in  the  heading  of  this 
docimaent.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sees.  515(d),  520(h)  (21  U.S.C  360e(d), 
360j(h)))  and  under  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10)  and  redelegated 

Dated:  August  30, 1996. 
Joaeph  A.  Levitt, 

Deputy  Director  for  Regulations  Policy,  Center 
for  Devices  and  Radiological  Health. 
[PR  Doc.  9ft-23408  Filed  9-11-96;  8:45  am) 
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Health  Care  Financing  Administration 

[R-190] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

In  compUance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Hmnan  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utiUty  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  fiuictions; 
(2)  the  accuracy  of  the  estimated 
burden:  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  New  collection;  Title  of 
Information  Collection:  Hospital 
Standard  for  Potentially  HFV  Infectious 
Blood  and  Blood  Products;  Form  No.: 
HCFA-R-190;  Use:  Hospitals  must 
establish  policies/procedures  and 
document  patient  notification  efforts  if 
they  have  administered  potentially  HIV 
infectious  blood  and  blood  products. 
Frequency:  On  occasion;  Affected 
Public:  Business  or  other  for-profit  and 
Not-for-profit  institutions;  Number  of 
Respondents:  16;  Total  Annual 


Responses:  16;  Total  Annual  Hours 
Requested:  16. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  referenced  above,  access 
HCFA's  WEB  SITE  ADDRESS  at  http:// 
www.hcfe.gov,  or  to  obtain  the 
supporting  statement  and  any  related 
forms,  E-mail  your  request,  including 
yoiu-  address  and  phone  number,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Pafwrwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Financial  and  Himian 
Resources.  Management  Analysis  and 
Planning  Staff,  Attention:  Louis  Blank. 
Room  C2-26-17,  7500  Security 
Boulevard,  Baltimore,  Maryland  21244- 
1850. 

Dated:  September  5, 1996. 
Edwin  J.  Glatzel. 

Director,  Management  Analysis  and  Planning 

Staff  Office  of  Financial  and  Human 

Resounxs 

(FR  Doc  96-23381  Piled  9-11-96:  8:45  am] 
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[HCFA-688, 43, 116,  668A] 

Agency  Infonnation  Collection 
Activfties:  Submission  for  0MB 
Review;  Comment  Request 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Hiunan  Services,  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information.  Interested 
persons  are  invited  to  send  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  any  of  the 
following  subjects:  (1)  The  necessity  and 
utility  of  the  proposed  information 
collection  for  the  proper  p)erformance  of 
the  agency's  functions;  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utiUty,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology  to  minimize  the  information 
collection  burden. 

1.  Type  of  Infonnation  Collection 
Request:  Reinstatement,  without  change, 
of  a  previously  approved  collection  for 
which  approval  has  expired;  Title  of 
Information  Collection:  Authorization 
Agreement  for  Electronic  Funds 
Transfer;  Form  No.:  HCFA-588;  Use: 


48158 
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This  infonn^tion  is  needed  to  allow 
providers  to  receive  funds  electranically 
in  their  banlc  Frequency:  On  occasion; 
Affected  Public:  Business  or  other  for 
profit,  not  for  profit  institutions; 
Number  of  Respondents:  7S,S50;  Total 
Annual  Hours:  9.819. 

2.  Type  of  Information  Collection 
Request:  Reinstatement,  without  change, 
of  a  previously  approved  collection  for 
which  approval  has  expired;  Tide  of 
Information  Collection:  ApplicaticHi  of 
Health  Insurance  Under  Medicare  for 
Individuals  with  Chronic  Renal  Disease; 
Form  No.:  HCFA-43:  C7se:  This  form  is 
used  as  a  standard  method  of  eliciting 
information  necessary  to  determine 
entitlement  to  Medicare  under  the  end 
stage  renal  disease  provision  of  the  law. 
Frequency:  Qn  occasion;  Affected 
Public:  Individuals  and  households. 
Federal  government;  Number  of 
Respondents:  80,000;  Total  Annual 
Hours:  34,400. 

3>  Type  of  Information  Collection 
Request:  Ext0nsion  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Clinical 
Laboratory  Improvement  Amendments 
Application  Form;  Form  No.:  HCFA- 
116:  Use:  This  application  is  completed 
by  entities  performing  laboratory  testing 
on  human  specimens  for  health 
purposes.  Frequency:  Biennially; 
Affected  Public:  Business  or  other  for 
profit,  not  for  profit  institutions.  Federal 
Government,  and  State,  Local  or  Tribal 
Govemmenti;  Number  of  Respondents: 
16.000;  Totd  Annual  Hours:  20,000. 

4.  Type  of  Information  Collection 
Request:  Reinstatement,  without  change, 
of  a  previously  approved  collection  for 
which  approval  has  expired;  Title  of 
Information  Collection:  Post  Laboratory 
Survey  Quedtiormaire-Surveyor,  Fonn 
No.:  HCFA-668A;  Use:  This  survey 
provides  the  surveyor  with  an 
opportimity  to  evaluation  the  survey 
process.  Tha  form  is  completed  in 
conjunction  with  the  HCFA  form  668B. 
This  information  will  help  HCFA 
evaluate  the  entire  survey  process  from 
the  surveyoi^s  prospective.  Frequency: 
Biennially;  Affected  Public:  Business  or 
other  for  profit,  not  for  profit 
institutions.  Federal  Government,  and 
State,  Local  or  Tribal  Governments; 
Number  of  Respondents:  1,560;  Total 
Annual  Hovrs:  390. 

To  obtain  copies  of  the  supporting 
statement  fat'  the  proposed  paperwork 
collections  referenced  above,  access 
HCFA's  WEB  SITE  ADDRESS  at  http:// 
www.hcfa.gov  ,  or  to  obtain  the 
supporting  statement  and  any  related 
forms,  E-mail  your  request,  including 
your  address  and  phone  number,  to 
Paperwork€hcfa.gov,  or  call  the  Reports 
Clearance  O^ce  on  (410)  786-1326. 


Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
OMB  Human  Resources  and  Housing 
Branch,  Attention:  Allison  Eydt,  New 
Executive  Office  Building,  Room  10235, 
Washington,  D.C.  20503. 
Date:  September  4, 1096. 
Edwin  J.  GUtzel. 

Director,  Management  Planning  and  Analysis 
Staff.  Office  of  Financial  and  Human 
Resources.  Health  Care  Financing 
Administration. 
(PR  Doc.  96-23327  Filed  9-11-96;  8:45  am] 
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NatioMi  institutes  of  Health 

National  Eye  Institiita;  Notice  of  the 
Meeting  of  the  National  Advisory  Eye 
Council 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  National  Advisory  Eye  Council 
(NAEC)  on  September  12, 1996. 
Executive  Plaza  North.  Conference 
Room  G,  6130  Executive  Boulevard. 
Bethesda,  Maryland. 

The  NAEC  meeting  will  be  open  to 
the  public  on  September  12  from  8:30 
a.m.  imtil  approximately  11:30  a.m. 
Following  opening  remarks  by  the 
Director,  NEI,  there  will  be 
presentations  by  the  staff  of  the  Institute 
and  discussions  concerning  Institute 
programs  and  policies.  Attendance  by 
the  public  at  the  open  session  will  be 
limited  to  space  available. 

In  accordance  with  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  Title  5,  U.S.C  and  section 
10(d)  of  Public  Law  92-463,  the  meeting 
of  the  NAEC  will  be  closed  to  the  public 
on  September  12  from  approximately 
11:30  a.m.  until  adjournment  at 
approximately  5:00  p.m.  for  the  review, 
discussion,  and  evaluation  of  individual 
grant  applications.  These  applications 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  informaticm  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Lois  DeNiimo,  Council  Assistant, 
National  Eye  Institute.  EPS,  Suite  350, 
6120  Executive  Boulevard,  MSC-7164, 
Bethesda.  Maryland  20892-7164.  (301) 
496-9110.  will  provide  a  summary  of 
the  meeting,  roster  of  committee 
members,  and  substantive  program 
information  upon  request  Individuals 


who  plan  to  attend  and  need  special 
assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact  Ms. 
DeNinno  in  advance  of  the  meeting. 
Tliis  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  lugent  need  to  meet  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalog  of  Federal  Domestic  Assistant 
Program  No.  93.867,  Vision  Research: 
National  Institutes  of  Health) 
Dated:  September  9, 1996. 
Panla  N.  Hayes, 

Acting  Committee  Management  Officer,  NIH. 
[FR  Doc.  96-23563  Filed  9-11-96;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 
[Docket  No.  FR-4126-D-01] 

a 

Deaignation 

aqency:  Office  of  the  Secretary.  HUD. 
ACTION:  Notice  of  designation. 

SUMMARY:  This  notice  designates  the 
Office  of  Lead-Based  Paint  Abatement 
and  Poisoning  Prevention,  located  in  the 
Office  of  the  Secretary,  as  th? Office  of 
Lead  Hazard  Control. 
EFFECTIVE  DATE:  August  29, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  E.  Jacobs,  Director  of  the  Office  of 
Lead  Hazard  Control,  Department  of 
Housing  and  Urban  Development,  451 
7th  Street,  S.W.,  Washington.  D.C. 
20410,  (202)  755-1785,  ext.  102.  (This  is 
not  a  toll-fr«e  number.)  For  hearing-  and 
speech-impaired  persons,  this  number 
may  be  accessed  via  TTY  (text 
telephone)  by  calling  the  Federal 
Information  Relay  Service  at  1-800- 
877-8339. 

SUPPLEMBfTARY  INFORMATION:  Under 
HUD'S  Appropriations  Act  for  1992. 
enacted  in  1991,  Congress  required  the 
establishment  of  an  "Office  of  Lead- 
Based  Paint  Abatement  and  Poisoning 
Prevention"  located  in  the  Office  of  the 
Secretary  of  the  Department  of  Housing 
and  Urban  Development.  The 
Departments  of  Veterans  Affairs  and 
Housing  and  Urban  Development,  and 
Independent  Agencies  Appropriations 
Act  of  1992.  at  105  Stat.  753  (Pub.  L. 
102-139.  October  28, 1991). 

Subsequently,  under  the  Residential 
Lead-Based  Paint  Hazard  Reduction  Act 
of  1992  (42  U.S.C  4851  et  seq.). 
Congress  broadened  considerably  the 
scope  of  HUD's  responsibilities  for  lead- 
based  paint  beyond  abatement.  Under 
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the  Act,  HUD  became  responsible  for  a 
range  of  leed-besed  paint  and  lead-based 
paint  hazard  evaluation  and  c(»trol 
activities  including  risk  assessment  and 
interim  controls  of  lead-based  paint 
hazards  in  dust  and  soil.  As  a  result  of 
this  expansion  of  HUD's 
responsibilities,  the  name  of  the  Office 
of  Lead-Based  Paint  Abatement  and 
Poisoning  Prevention  no  longer  fully 
describes  HUD's  lead-based  paint 
functions. 

Therefore,  the  Office  of  Lead-Based 
Paint  Abatement  and  Poisoning 
Prevention  is  her^y  designate  as  the 
Office  of  Lead  Hazard  Control.  The 
Office  is  still  located  in  the  Office  of  the 
Secretary. 

Accordingly,  the  Secretary  designates 
as  follows:  V   .  . 

Section  A.  Designation 

The  Secretary  of  Housing  and  Urban 
Development  designates  the  Office  of 
Lead-Based  Paint  Abatement  and 
Poisoning  Prevention,  located  in  the 
Office  of  the  Secretary,  as  the  Office  of 
Lead  Hazard  Control. 

Section  B.  Appropriated  Funds 

All  funds  appropriated  for  lead-based 
paint  functions  of  the  former  Office  of 
Lead-Based  Paint  Abatement  and 
Poisoning  Prevention  will  be 
administered  by  the  Office  of  Lead 
Hazard  Control. 

Autfanity:  Sec.  7(d)  of  the  Department  of 
HUD  Act  (42  U.S.C.  3535(d)). 

Dated:  August  29. 1996. 
Hemy  G.  Ckanvc 
Secretary  of  Housing  and  Urban 
Development 
(PR  Doc  96-23259  Filed  9-11-96;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Rsh  and  Wildfife  Service 

Notice  of  Availabiiity  of  a  Draft 
Recovery  Plan  for  Antttony's 
Riversnail  for  Review  and  Comment 

AQBICY:  Fish  andWildUfe  Service, 
Interior. 

ACTKM:  Notice  of  dociunent  availabiUty 
and  public  comment  period. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  the 
availability  for  public  review  of  a 
technical/agency  draft  recovery  plan  for 
Anthony's  riversnail  (Athearnia 
anthonyi).  This  rare  freshwater  snail 
currently  has  a  very  ^gmented,  relict  . 
distribution  but  historically  was  once 
fairly  widespread  in  the  Tennessee 
River  system,  where  it  was  associated 


with  shoal  aiees  in  the  main  stem  of  the 
Tennessee  River  and  lower  reaches  of 
some  of  its  tributaries  in  eastern 
Tennessee,  northern  Alabama,  and 
northwestern  Georgia.  Many  of  the 
historic  occiurences  of  the  species  have 
bemi  lost  as  a  result  of  impoimdments 
and  the  general  deterioration  of  water 
quality  from  siltation  and  other 
.  pollutants  contributed  by  past  mining 
activities,  poor  land-use  practices,  and 
waste  discharges.  Only  two  populations 
of  Anthony's  riversnail  are  known  to 
siuvive— one  in  the  Tennessee  River  in 
Jackson  County,  Alabama,  and  Marion 
County,  Tennessee,  extending  into  the 
lower  Sequatchie  River,  Marion  County, 
Tennessee:  and  one  that  is  restricted  to 
the  lower  reaches  of  Limestone  Creek, 
Limestone  County,  Alabama.  The 
potential  for  degradation  of  the  water 
and  substratum  quality  in  the  two  areas 
where  Anthony's  riversnail  exists  is  the 
most  significant  threat  to  the  species' 
continued  survival.  Unless  new 
populations  are  found  or  reestablished 
and  existing  populations  are 
maintained,  this  species  will  remain  in 
jeopardy  of  extinction  for  the 
foreseeable  future.  The  Service  solicits 
review  and  comment  from  the  pubUc  on 
this  draft  plan. 

DATES:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before 
November  12, 1996  to  receive 
consideration  by  the  Service. 
ADDRESSES:  Persons  wishing  to  review 
the  technical/agency  draft  recovery  plan 
may  obtain  a  copy  by  contacting  the 
Asheville  Field  Office.  U.S.  Fish  and 
Wildlife  Service,  160  Zillicoa  Street. 
Asheville,  North  Carolina  ^8801 
(Telephone  704/258-3939).  Written 
comments  and  materials  regarding  the 
plan  should  be  addressed  to  the  Field 
Supervisor  at  the  above  address. 
Comments  and  materials  received  are 
available  on  request  for  pubUc 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  John  Fridell,  Fish  and  Wildhfe 
Biologist,  at  the  address  and  telephone 
number  shown  in  the  ADDRESSES  section 
(Ext.  225). 

SUPPiaiBfTARY  INFORMATION: 

Background 

Restoring  endangered  or  threatened 
animals  and  plants  to  the  point  where 
they  are  again  secure,  self-sustaining 
members  of  their  ecosystems  is  a 
primary  goal  of  the  Service's 
endangered  species  program.  To  help 
guide  the  recovery  effort,  the  Service  is 
woiidng  to  prepare  recovery  plans  for 
most  of  the  listed  species  native  to  the 


United  States.  Recovery  plans  describe 
actions  considered  necessary  for  the 
conservation  of  the  species,  estabUsh 
criteria  for  recognizing  the  recovery 
levels  for  downusting  or  delisting  them, 
and  estimate  time  and  cost  for 
implementing  the  recovery  measures 
needed. 

Hie  Endangered  Species  Act  of  1973. 
as  amended  (16  U.S.Q  1531  et  seq.) 
(Act),  requires  the  development  of 
recovery  plans  for  Usted  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act,  as  amended  in 
1988,  requires  that  a  pubUc  notice  and 
an  opportimity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  The  Service  will 
consider  all  information  presented 
during  a  pubUc  comment  period  prior  to 
approval  of  each  new  or  revised 
recovery  plan.  The  Service  and  other 
Federal  agencies  will  also  take  these 
comments  into  accoimt  in  the  course  of 
implementing  approved  recovery  plans. 

The  primary  species  considered^in 
this  draft  recovery  plan  is  Anthony's 
riversnail  {Atheamia  anthonyi).  The 
area  of  emphasis  for  recovery  actions  is 
the  Tennessee  River  system  in  eastern 
Tennessee,  northern  Alabama,  and 
northwestern  Georgia.  Habitat 
protection,  reintroduction,  and 
preservation  of  genetic  material  are  the 
major  objectives  of  this  recovery  plan. 

Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  recovery  plan  described.  All 
comments  received  by  the  date  specified 
above  will  be  considered  prior  to 
approval  of  the  final  plan. 

Authority:  The  authority  for  this  action  is 
section  4(f)  of  the  Endangered  Species  Act, 
16  U.S.C.  1533(f). 

Dated:  September  6, 1996. 
Brian  P.  Cola, 

State  Supervisor. 

[FR  Doc.  96-23334  Filed  9-11-96;  8:45  am] 

BHUNQ  COOE  431«-a»-M 


Bureau  of  Land  Maiuigement 

[NV-020^191-03] 

Intent  To  Prepare  Environmental 
Impact  Statement 

AQBICY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
for  a  mining  Plan  of  Operations  (POO) 
for  the  Trenton  Canyon  Mine  project, 
Humboldt  and  Lander  Counties, 
Nevada;  and  notice  of  scoping  period 
and  public  meeting. 
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Pvratiant  to  section  102(2)(c) 
of  the  National  Environmental  PoUcy 
Act  of  1969.  and  to  43  CFR  3809,  the 
Bureau  of  L4nd  Management  (BLM)  will 
be  directing  the  preparation  of  an  EIS 
for  the  proposed  gold  mine  expansion  in 
Humboldt  Qounty  and  Lander  County, 
Nevada.  Thip  EIS  will  be  prepared  by 
contract  and  funded  by  the  proponent, 
Santa  Fe  Pacific  Gold  Corporation.  A 
pubUc  meeting  will  be  held  to  identify 
issues  to  be  addressed  in  the  EIS,  and 
to  encourage  pubUc  participation  in  the 
review  process.  Representatives  of  the 
BLM  and  Sa^ta  Fe  Pacific  Gold 
Corporation  will  be  summarizing  the 
POO  and  accepting  comments  from  the 
audience.  The  BLM  invites  comments 
and  suggestions  on  the  scope  of  the 
analysis. 

DATES:  A  seeping  meeting  will  be  held 
September  34, 1996  at  the  Office  of  the 
Bureau  of  L4nd  Management,  5100  E. 
Winnemucca  Boulevud,  Winnemuoca, 
Nevada  fron  7-9  p.m.  Written 
comments  on  the  Plan  of  Operations 
and  the  scope  of  the  EIS  will  be 
accepted  until  October  15, 1996.  The 
Draft  EIS  is  expected  to  be  completed  by 
the  end  of  May,  1997,  at  which  time  the 
dociunent  will  be  made  available  for 
public  review  and  comment. 
A00HE88E8:  Scoping  comments  may  be 
sent  to:  District  Manager,  5100  E. 
Winnemucoa  Boulevard,  Winnemucca, 
Nevada  89445;  ATTN.  Rod  Herriclc, 
Project  Manager. 

FOR  furtheh  mformation  contact:  Rod 
Heirick.  5100  E.  Winnemucca 
Boulevard,  Winnemucca,  Nevada  89445 
(702) 623-1500. 

SUPPLBSKmRY  INF0RMATK3N:  Santa  Fe 
Pacific  Gold  Corporation  of 
Albuquerque,  New  Mexico  has 
submitted  to  the  Winnemucca  District 
Office  of  the  BLM,  a  POO  for  expansion 
of  the  Trenton  Canyon  Mine.  The  POO 
describes  pK)p>osed  expansion  of 
Trenton  Canyon  Project  mining 
operations  onto  public  land  in 
Humboldt  efid  Lander  Counties, 
Nevada.  The  mining  operaticm  was 
previously  permitted  on  fee  land  by 
permit  from  the  Nevada  Division  of 
Environmeiltal  Protection,  Department 
of  Conservation  and  Natural  Resources. 
About  122  million  tons  of  oxide 
overburden  and  interburden  will  be 
removed  to  mine  about  30  milhon  tons 
of  oxide  or^  The  proposed  expansion 
would  resuh  in  additional  disturbance 
to  public  and  private  lands  of 
approximately  1.872  acres.  Future  key 
production  facilities  would  include 
mine  pits,  waste  rock  disposal  piles, 
heap  leach  pads,  solution/overflow 
ponds,  accqss  and  haul  roads,  and  a 
carbon-coltlmn  circuit.  Loaded  carbon 


will  be  transported  to  the  nearby  Lone 
Tree  Mine  for  gold  stripping. 
Nonprocessing  ancillary  fedlities  to 
support  the  mine  would  include  an 
office,  shop,  warehouse,  water  supply 
system,  sewage  system,  electrical 
distribution  system,  propane  sjrstem. 
bioremediation  cells,  barrel  handling 
focilities,  and  explosives  magazine,  and 
various  materials  storage  areas. 

The  EIS  will  address  the  issues  of 
geology,  minerals,  soils,  water 
resources,  vegetation,  wildlife,  grazing 
management,  air  quality,  aesthetics, 
cuitunil  resources,  peleontological 
resoiuTss,  land  use,  access,  recreation. 
social  and  economic  values  related  to 
the  mine  expansion. 

Federal,  state,  and  local  agencies  and 
other  individuals  or  organizations  who 
may  be  interested  in  or  affected  by  the 
BLM's  decision  on  the  POO  are  invited 
to  participate  in  the  scoping  process. 
The  Authorized  Officer  will  respond  to 
public  input  and  comment  as  part  of  the 
final  EIS.  The  decision  regarding  the 
proposal  will  be  recorded  as  a  Record  of 
Decision,  which  is  subject  to  appeal 
under  43  CFR  part  4. 

Dated:  September  5, 1996. 
Ronald  B.  Wenker. 

District  Manager.  Winnemucca,  Nevada. 
[FR  Doa  96-23369  Filed  9-11-96;  8:45  am] 
aajJNQ  COOK  4I1*-HC-P 

(CA-010-143(M)1;  CAS  11W.  CACA  23686] 

Tennination  of  Recreation  and  Public 
Purpoaaa  Claasificatlon  and  Opening 
Ofdan  CaMfomia 

August  23, 1996. 

AQSICY:  Bureau  of  Land  Management, 

Interior. 

summary:  This  notice  terminates  the 

existing  recreation  and  pubUc  purposes 

classification  CAS  1198.  The  land  will 

be  opened  to  the  operation  of  the  public 

land  laws  including  the  mining  laws, 

subject  to  vahd  existing  rights,  the 

provisions  of  existing  withdrawals. 

other  segregation  of  record  and  the 

requirements  of  applicable  law.  The 

land  has  been  and  remains  open  to  the 

operation  of  the  mineral  leasing  laws.  It 

should  be  noted  however,  that  the 

subject  tract  shall  remain  segregated  in 

support  of  exchange  proposal  CACA 

36926FD. 

ffFECnVE  DATE:  Termination  of  the 

classification  is  effective  on  September 

12, 1996.  The  land  will  be  open  to  entry 

at  10  a.m.  on  the  same  date. 

FOR  FURTHER  MFORMATION  CONTACT: 

Folsom  Resource  Area  Office,  63 

Natoma  St,  Folsom,  CA.  95630  (916) 

985-4474. 


SUPPLGMQITARY  INFORMATION:  On  April 
9, 1976,  the  lands  described  below  were 
classified  as  suitable  for  lease  or  sale 
pursuant  to  the  Recreation  and  PubUc 
Purposes  (R&PP)  Act,  as  amended  (43 
U.S.C.  869, 869-1  to  969-4)  and  the 
land  was  segregated  bom  appropriation 
imder  the  public  land  laws  and  the 
general  mining  laws: 

Mount  Dialdo  Meridian,  Caliibnua 

T.  14N.,  R.  9E.. 
Sec.  25,  portion  of  lot  5  (SWV4NEV4, 
E^/zSViV*.  WVtSB'A),  and 
W'/iNBV«NWV«SWy«,  NW'ANW'ASW'A 
(tlie  subject  land  is  now  a  portion  of  lot 
14  per  supplemental  plat  of  survey 
approved  August  22, 1996) 

Capital  Mountain  Camp.  Inc.  is 
voluntarily  relinquishing  their  R&PP 
lease  CACA  23586,  effective  September 
12, 1996.  for  the  above  described  public 
lands. 

Pursuant  to  the  Federal  Land  Policy 
and  Management  Act  of  1976,  as 
amended  (43  CFR  2091.7-1(B)(1). 
Recreation  and  Public  Purposes 
Classification  CAS  1198  is  hereby 
terminated  in  its  entirety  September  12. 
1996. 

At  10  a.m.  on  September  12, 1996.  the 
above  described  land  will  become  open 
to  the  operation  of  the  public  land  laws, 
subject  to  valid  existing  rights,  the 
provisions  of  existing  withdrawals, 
other  segregation  of  record,  and  the 
requirements  of  applicable  law.  Because 
this  property  is  induded  in  exchange 
proposal  CACA  36923,  the  subject  land 
shall  continue  to  be  segregated.  Notation 
to  the  public  land  law  records  on  May 
21. 1996.  segregated  the  above  tract  form 
appropriation  under  the  public  land 
laws  and  the  mineral  laws  for  a  period 
of  five  (5)  yean  from  the  date  of 

notation;  said  segregation  is  in       

accordance  with  regulations  in  43  CFR 
2001.1-2. 

At  10  a.m.  on  September  12. 1996.  the 
above  described  land  will  become  open 
to  location  under  the  mining  laws, 
subject  to  the  valid  existing  rights,  the 
provisions  of  existing  withdrawals, 
other  segregation  of  record,  and  the 
requirements  of  applicable  law.  Any 
such  attempted  appropriation  including 
attempted  adverse  possession  under  30 
U.S.C.  38,  shall  vest  no  rights  against 
the  United  States.  Acts  required  to 
establish  a  location  and  to  initiate  a 
right  of  possession  are  governed  by  State 
law  where  not  in  conflict  with  federal 
law.  The  bureau  of  Land  Management 
will  not  intervene  in  disputes  between 
rival  locators  over  possessory  rights 
since  Congress  has  provided  for  such 
determinations  in  local  courts.  The  land 
will  remain  open  to  the  mineral  leasing 
laws. 
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Dated:  August  23, 1996. 
Roo  Fellows, 
District  Managa: 

[FR  Doc  96-22140  Filed  9-11-96;  8:45  am) 
BIUJMO  COM  4*10-4»-«i 

[UT-oea-46-i04o-oe] 

Notice:  Notice  of  Intent  To  Amend 
Diamond  Myntain  Resource 
Managemem  Plan  and  Price  River 
HAanagement  Frameworic  Plan,  Vernal 
and  Price  Field  Offices,  Utah 

AQB<CY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  intent  to  amend  the 
Diamond  Mountain  Resource 
Management  Plan,  Vernal  Field  OfBca, 
and  the  Price  River  Management 
Framework  Plan,  Price  field  Office,  Utah 
to  provide  management  of  acquired 
lands  in  the  Nine  Mile  Canyon  area  and 
prepare  the  associated  Environmental 
Assessment. 

SUMMARY:  In  compliance  with  the 
National  Environmental  Policy  Act  of 
1969  (NEPA),  the  Federal  Land  Policy 
and  Management  Act  of  1976  (FLPMA) 
and  the  Code  of  Federal  Regulations  (40 
CFR  1501.7,  43  CFR  1610.5-5),  notice  is 
given  that  the  Bureau  of  Land 
Management  (BLM)  will  consider 
propcwed  amendments  to  the  1994 
EKamond  Moimtain  Resource 
Management  Plan  and  the  1983  Price 
River  Management  Framework  Plan. 

The  proposed  plan  amendment  would 
address  future  management  of  acquired 
lands  witliin  the  Nine  Mile  Canyon  area 
of  the  Vernal  and  Price  Field  Offices.  An 
environmental  assessment  would  be 
prepared  to  identify  the  environmental 
consequences  of  this  action  and 
determine  whether  an  Environmental 
Impact  Statement  is  needed.  Public 
comment  will  be  actively  solicited 
throughout  the  planning  and 
environmental  assessment  processes. 
SUPPI.ailENTARY  INTORMATION:  In  1993 
BLM  received  as  a  donation  762.44 
acres,  more  or  less,  from  Pacific 
Enterprises  Oil  Company,  Dallas,  Texas. 
These  lands  are  situated  in  Townships 
11  and  12  South,  Range  18  East,  Sah 
Lake  Base  and  Meridian,  sections  26,  27, 
33,  34,  35,  and  section  3,  respectively. 
Generally  these  lands  are  located  near 
the  confluence  of  Nine  Mile  Creek  and 
the  Green  River,  in  northeastern  Utah. 
All  but  40  acres  of  the  involved  acres 
are  within  Uintah  County;  the 
remaining  acreage  is  within  Carbon 
County,  Utah.  This  proposed 
amendment  is  necessary  to  update  and 
expand  the  decisions  in  existing  plans 
to  include  these  donated  lands. 


Decisions  generated  during  this 
planning  process  would  address  the 
acquired  land  and  could  supersede 
some  affected  land  use  planning 
decisions  presented  in  the  RMP  and 
MFP.  At  this  time  general  planning 
issues  to  be  addressed  include: 

1.  Should  the  area,  especially  the 
riparian  areas,  be  grazed,  and  if  so,  to 
what  extent? 

2.  What  special  management  is 
needed  within  the  Desolation  Canyon 
National  Historic  Landmark? 

3.  What  amount  and  type  of  access 
should  be  allowed,  including  access  to 
private  minerals? 

4.  Are  these  lands  suitable  fw 
inclusion  as  wilderness? 

5.  What  is  the  functionality  and 
condition  of  riparian  lands  within  these 
acquired  lands?  What  management 
should  be  determined  to  maintain  and/ 
or  enhance  the  riparian  resource? 

Public  scoping  meetings  will  be  held 
in  Price  and  Roosevelt,  Utah.  These 
meetings  will  be  announced  in  local 
newspapers  and  through  other  local 
media.  Formal  public  participation  vnW 
be  requested  for  review  of  the 
preliminary  and  final  RMP  and  MFP  in 
1997.  Notice  of  availability  of  these 
documents  will  be  published  at  the 
appropriate  times. 

These  doctunents  will  be  prepared  by 
an  interdisciplinary  team  which 
includes  specialists  in  vegetation, 
cultural  resoiut»s,  recreation,  wildlife/ 
fisheries  habitats,  realty,  and  minerals. 
Other  disciplines  may  be  represented  as 
necessary. 

FOR  FURTHER  INFORMATKM  CONTACT:  Ron 
Trogstad,  Project  Leader,  Vernal  Office, 
170  South,  500  East,  Vernal.  Utah 
84078.  Business  hours  are  fi-om  7:45 
a.m.  to  4:30  p.m.,  Monday  through 
Friday,  except  legal  holidays,  telephone 
'(801)  781-4460,  fax  (801)  781-4410. 

Dated:  September  4, 1996. 
David  E.  Little, 

Associate  State  Director.  Utah. 
(FR  Doc.  96-23330  Filed  9-11-96;  8:45  am] 

BIUJNO  CODE  4310-OQ-M 

[OR-«57-00-1420-00:  06-0251] 

Filing  of  Plats  of  Survey:  Oregon/ 
Washington 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  plats  of  survey  of  the 
following  described  lands  are  scheduled 
to  be  officially  filed  in  the  Oregon  State 
Office,  Portland,  Oregon,  thirty  (30) 
calendar  days  from  the  date  of  this 
publication. 


Willamette  Mnidiam 

Oregon 

T.  28  S.,  R.  4  W.,  accepted  July  25,  1996 
T.  4  S.,  R.  6  W.,  accepted  July  1,1 996 
T.  36  S.,  R.  7  W.,  accepted  July  26, 1996 
T.  9  S.,  R.  10  W.,  accepted  August  2, 1996 
T.  13  S.,  R.  10  W.,  accepted  August  13. 1996 
T.  14  S.,  R.  10  W.,  accepted  August  13, 1996 
T.  36  S.,  R.  14  W.,  accepted  August  2. 1996 

Washington 

T.  3  N.,  R.  12  B..  accepted  August  8, 1996 
T.  31  N.,  R.  10  W.,  accepted  June  28. 1996 

If  protests  against  a  survey,  as  shown 
on  any  of  the  above  plat(s),  are  received 
prior  to  the  date  of  official  filing,  the 
filing  will  be  stayed  pending 
consideration  of  the  protest(8).  A  plat 
will  not  be  officially  filed  until  the  day 
after  all  protests  have  been  dismissed 
and  become  final  or  appeals  from  the 
dismissal  affirmed. 

The  plat(s)  will  be  placed  in  the  open 
files  of  the  Oregon  State  Office.  Bureau 
of  Land  Management,  1515  S.W.  5th 
Avenue,  Portland,  Oregon  97201,  and 
will  be  available  to  the  public  as  a 
matter  of  information  only.  Copies  of 
the  plat(s)  may  be  obtained  from  the    - 
above  office  upon  required  payment.  A 
person  or  party  who  wishes  to  protest 
against  a  survey  must  file  with  the  State 
EKrector,  Bureau  of  Land  Management, 
Portland,  Oregon,  a  notice  that  they 
wish  to  protest  prior  to  the  proposed 
official  filing  date  given  above.  A 
statement  of  reasons  for  a  protest  may  be 
filed  with  the  notice  of  protest  to  the 
State  Director,  or  the  statement  of 
reasons  must  be  filed  with  the  State 
Director  within  thirty  (30)  days  after  the 
projposed  official  filing  date. 

Tne  above-listed  plats  represent 
dependent  resurveys,  survey  and 
subdivision. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bureau  of  Land  Management,  (1515 
S.W.  5th  Avenue,)  P.O.  Box  2965, 
Portland,  Oregon  97208. 

Dated:  September  3, 1996. 
Robert  D.  DeViney,  Jr., 
Chief,  Branch  of  Realty  and  Records  Services. 
(FR  Doc  96-23329  Filed  ^11-96;  8:?5  am] 

BILUNO  CODE  4310-33-M 

[CA-e30-1430-01;  GAGA  37272] 

Notice  of  Proposed  Withdrawal  and 
Opportunity  for  Public  IMeeting; 
Califomia 

AQENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

SUMMARY:  The  Bureau  of  Land 
Management  proposes  to  withdraw  230 
acres  of  National  Forest  System  land  in 
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Tuolumne  County  to  protect  the 
Rainbow  Pool  Recreation  Area.  This 
notice  closes  the  land  for  up  to  2  years 
from  minrng.  The  land  will  remain  open 
to  mineral  leasing  and  the  Materials  Act 
of  1947. 

DATES:  Comtnents  and  requests  for  a 
public  meeting  must  be  received  by 
December  11, 1996. 
AOORESSeS:  State  Director,  BLM  (CA- 
931),  2135  Butano  Drive,  Sacramento, 
California  96825-1889. 
FOn  FURTMEU  MFOfMATION  CONTACT: 
Duane  Marti  or  Kathy  Gary,  BLM 
California  State  Office,  916-«79-2858, 
or  Bill  Ferrell,  Stanislaus  National 
Forest,  Forqrt  Service.  209-532-3671, 
extension  3gO.  .'i    ^  -^ 

SUPPLEMBIfARY  MFOfMATION:  On  Augfist 
28, 1996.  the  Stanislaus  National  Forest, 
Forest  Service,  filed  an  appUcation  to 
withdraw  the  following  described 
National  Forest  System  land  from 
location  and  entry  under  the  United 
States  mining  laws  (30  U.S.C.  Ch.  2). 
subject  to  valid  existing  rights: 

Moot  Diahie  Meridian 

^r  1  c    D  1  ft  17 

Sec.  28,  WVisWV*,  YfViSBV^SWVt; 

Sec  29,  E'-feSEV4; 

Sec  32,  N8V«NfWV4NWV«,  WM1NBV4NW; 

The  area  described  contaiiu  approximately 
230  acres  in  Tuolumne  County. 

The  purpose  of  the  proposed 
withdrawal  is  to  protect  the  Rainbow 
Pool  Recreation  Area,  which  is  located 
approximately  half  a  mile  northeast  of 
Sweetwater. 

For  a  period  of  90  days  bom  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
Cahfomia  State  Director  of  the  Bureau 
of  Land  Management. 

Notice  is  hereby  given  that  an 
opportimity  for  a  pubUc  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpos6  of  being  heard  on  the 
proposed  withdrawal  must  submit  a     • 
written  request  to  the  California  State 
Director  within  90  days  from  the  date  of 
pubUcation  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  daf  s  before  the  scheduled  date 
of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  part  2300. 

For  a  peif  od  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 


Federal  Register,  the  land  will  be 
segregated  as  specified  above  imless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temporary  uses  which  may  be 
permitted  during  this  segregative  period 
are  those  which  are  compatible  with  the 
use  of  the  land  by  Forest  Service. 

Dated:  September  4. 1996. 
DnridMcOaay. 
Chie/,  Branch  of  Lands. 
[PR  Doc.  96-23380  Filed  9-11-96;  8:45  am] 
MJJNQ  000c  ai< 


DEPARTMENT  OF  JUSTICE 

Notice  of  l-odging  of  Conaent  Decree 
Pursuant  Id  the  Comprehensive, 
Environmental  Response, 
CompenaaUan  and  Liability  Act 
f'CERCLA") 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  and  Section 
122(d)(2)  of  CERCLA,  42  U.S.C. 
9622(d)(2)  notice  is  hereby  given  that  a 
proposed  consent  decree  in  United 
States  V.  Collins  &■  Aikman  Products 
Co.,  et  al.,  Qvil  Action  No.  6:96-2659- 
21  was  lodged  on  August  30,  1996,  with 
the  United  States  District  Court  for  the 
District  of  South  Carolina.  This 
agreement  resolves  a  judicial 
enforcement  action  brought  by  the 
United  States  against  the  settling 
defendants  pursiiant  to  Sections  106(a) 
and  107  of  CERCLA.  42  U.S.C.  9606(a) 
and  9607.  The  settling  defendants 
include  the  past  and  present  owners  and 
operators  of  the  Beaunit  Circular  ICnit 
and  Dyeing  Superfund  Site  ("Beaunit 
Site"  or  "Site")  and  Site  facilities  in 
Greenville  County,  South  Caroline. 

The  consent  decree  requires  the 
settling  defendants  to  pay  100  percent  of 
all  past  and  future  response  costs  which 
the  United  States  has  incurred  and  will 
incur  at  the  Site,  and  which  EPA 
documents  are  not  inconsistent  with  the 
National  Contingency  Plan.  The  settling 
defendants  have  also  agreed  under  the 
decree  to  perform  the  final  remedy  for 
the  Site  which  EPA  set  forth  in  its 
Record  of  Decision  f 'ROD")  dated 
September  29, 1995.  and  which 
provides  for  the  containment  of  soils 
and  sediments  through  placement  of  a 
cap  over  the  lagoon  area,  and  additional 
monitoring  of  the  groundwater  and  soils 
on  a  regular  schedule  to  determine  the 
efiiectiveness  of  the  cap.  The  ROD  also 
provides  for  institutional  controls  as 
part  of  the  remedy. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 


consent  decree.  CcHnments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  EUvision,  Department 
of  Justice.  Washington,  D.C  20530,  and 
should  refer  to  United  States  v.  Collins 
6-  Aikman  Products  Co,,  et  al..  DOJ  Ref 
#90-11-3-1420. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney.  I'irst  Union  Building, 
1441  Main  Street.  Suite  500.  Columbia. 
South  Carolina,  29201;  the  Region  4 
office  of  the  Environmental  Protection 
Agency.  345  Courtland  Street,  N.E., 
Atlanta,  Georgia,  30365;  and  at  the 
Consent  Decree  Library,  1120  G  Street, 
N.W..  4th  Floor,  Washington.  D.C. 
20005.  (202)  624-0892.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mall  bom  the 
Consent  Decree  Library.  1120  G  Street, 
N.W.,  4th  Floor.  Washington.  D.C. 
20005.  In  requesting  a  copy  please  refer 
to  the  referenced  case  and  enclose  a 
check  for  the  reproduction  costs.  If  you ' 
want  a  copy  of  ihe  Consent  Decree 
without  attachments,  which 
attachments  include  the  ROD,  Statement 
of  Woric,  Site  Maps,  and  hsts  of  Settling 
Defendants,  then  the  amount  of  the 
check  should  be  $22.75  (91  pages  at  25 
cents  per  page).  If  you  want  a  copy  of 
the  Consent  Decree  with  the  above 
stated  attachments,  then  the  amount  of 
the  check  should  be  $85.75  (343  pages 
at  25  cents  per  page).  The  check  should 
be  made  payable  to  the  Consent  Decree 
Library. 
Bruce  S.  GeBier, 

Deputy  Oxief,  Environmental  Enforcement 
Section,  Environment  and  Natuial  Resources 
Division. 
[FR  Doc.  96-23371  Filed  9-11-96;  8:45  am] 

BUJNQ  COM  441«-«1-ll 


Notice  of  Lodging  of  Partial  Consent 
Decree  Pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act 

Notice  is  hereby  given  that  a  proposed 
Partial  Consent  Decree  in  United  States 
V.  Consolidated  Rail  Corp.  et  al.,  Case 
No.  S90-56M,  was  lodgeiitl  with  the 
United  States  District  Court  for  the 
Northern  District  of  Indiana,  on  August 
2. 1996.  The  United  States  filed  separate 
Complaints,  later  consoUdated,  against 
the  Consolidated  Rail  Corp.  and  Penn 
Central  Corp.  to  recover  response  costs 
incurred  by  the  United  States  in 
connecticm  with  releases  or  threatened 
releases  of  hazardous  substances  at  the 
Conrail  Superfund  site  in  Elkhart. 
Indiana,  pursuant  to  Section  107  of  the 
Comprehensive  Environmental 
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Response,  Compensation  and  Liability 
Act  ("CERCLA").  42  U.S.C.  9607,  and 
for  a  declaratory  judgment  under 
Section  113(g)(2)  of  CERCXA.  42  U.S.C. 
9613(g)(2).  Under  the  Partial  Consent 
Decree,  the  defendants  will  place 
$6,726,237.71  into  escrow  in 
.  reimbursement  of  the  United  States' 
past  costs,  pending  resolution  of  two 
remaining  aspects  of  the  remedial  action 
being  undertaken  at  the  site. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Partial  Consent  Decree  for  a  period  of  30 
days  from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  D.C.  20530.  All  comments 
should  refer  to  United  States  v. 
Consolidated  Rail  Corp.  et  al.,  D.J.  Ref. 
90-11-3-594. 

The  proposed  Partial  Consent  Decree 
may  be  examined  at  the  offices  of  the 
Environmental  Protection  Agency,  77 ' 
West  Jackson  Boulevard,  Chicago, 
Illinois,  60604,  and  at  the  Consent 
Decree  Library,  1120  G  Street.  N.W..  4th 
floor.  Washington,  D.C.  20005.  202- 
624-0892.  A  copy  of  the  proposed 
Partial  Consent  Decree  may  be  obtained 
in  person  or  by  mail  from  the  Consemt 
Decree  Library.  In  requesting  a  copy, 
please  enclose  a  check  in  the  amount  of 
$6.50  for  the  Decree  (25  cents  per  page 
reproduction  costs)  payable  to  the 
Consent  Decree  Library.  When 
requesting  a  copy,  please  refer  to  United 
States  v.  Consolidated  Rail  Corp.  et  al., 
D.J.  Ref.  No.  90-11-3-594. 
Bruce  S.  G«Iba-, 

Deputy  Section  Chief,  Envimnmental 
Enforcement  Section,  Environment  and 
Natural  Resources  Division. 

[FR  Doc.  96-23376  Filed  9-11-96;  8:45  am) 

■UJNQ  COM  4410-01-M 


Notice  of  Lodging  of  Consent  Decree; 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

Notice  is  hereby  given  that  a  proposed 
consent  decree  in  United  States  v. 
Comell-Dubilier  Electronic,  Inc..  et  al.. 
Civil  Action  No  92-11865-REK,  was 
lodged  on  August  23, 1996,  with  the 
United  States  District  Court  for  the 
District  of  Massachusetts.  The  proposed 
decree  resolves  the  United  States' 
claims  imder  CERCLA  against 
defendants  Coalers,  Inc.  andJ^ibre 
Leather  Manufacturing  Corporation  with 
respect  to  the  Sullivan's  Ledge 
Superfund  Site,  in  New  Bedford, 
Massachusetts.  The  Defendants  are 
alleged  generators  that  arranged  for  the 


disposal  of  hazardous  substances  at  the 
Site.  Under  the  terms  of  the  proposed 
decree,  the  Coaters,  Inc.  will  pay 
$418,000  and  Fibre  Leather 
Manufacturing  Corporation  will  pay 
$190,000  to  the  United  States  in 
reimbursement  of  past  and  future 
response  costs  incurred  and  to  be 
incurred  by  the  United  States. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v.  Comell- 
Dubilier  Electronic,  Inc..  et  al.,  DOJ  Ref. 
#90-ll-2-388A. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney.  1107  J.W.  McCormack 
Building,  PCXIIH,  Boston,  Massachusetts; 
the  Region  I  Office  of  the  Environmental 
Protection  Agency,  John  F.  Kennedy 
Federal  Building,  Boston, 
Massachusetts;  and  at  the  Consent 
Decree  Library,  1120  G  Street,  NW.,  4th 
Floor,  Washington,  DC  20005,  (202) 
624-0892.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Street,  N.W.,  4th 
Floor,  Washington,  DC  200O5.  In 
requesting  a  copy  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $11.50  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library. 
Walker  Smidi, 

Deputy  Section  Chief  Environmental 
Enforcement  Section,  Environnient  and 
Natural  Resources  Division. 

(FR  Doc.  96-23370  Filed  9-11-96;  8:45  am] 

MLUNQ  COM  4140-01-M 


Notice  of  Lodging  of  Cortsent  Decree 
Pursuant  to  the  Clean  Air  Act       -^ 

In  accordance  with  Department  of 
Justice  Policy,  28  CFR  50.7,  notice  is 
hereby  given  that  on  August  30,  1996. 
a  proposed  Consent  Decree  was  lodged 
with  the  United  States  District  Court  for 
the  District  of  Alaska  in  United  States  v. 
MAPCO  Alaska  Petroleum,  Inc.,  Civil 
Action  No.  F96-O051CIV.  The  proposed 
Consent  Decree  settles  claims  asserted 
by  the  United  States  at  the  request  of  the 
United  States  Environmental  Protection 
Agency  ("EPA")  in  a  Complaint  filed  on 
the  same  day.  The  United  States  filed  its 
complaint  pursuant  to  Section  113(b)  of 
the  Clean  Air  Act  ("the  Act"),  42  USC 
7413(b),  requesting  the  assessment  of 
dvit  penalties  and  injunctive  relief 


against  Defendant  MAPCO  Alaska 
Petroleum,  Inc.  ("Mapco")  for  violations 
of  Section  111  of  the  Act,  42  U.S.C 
$  7411,  and  of  the  provisions  of  the  New 
Source  Performance  Standards 
("NSPS")  codified  at  40  CFR  Part  60, 
Subparts  J.  Kb.  UU.  GGG.  QQQ,  and  XX- 
The  United  States  allies  that  the 
violations  occurred  in  connection  with 
certain  equipment  at  Mapco's  North 
Pole.  Alaska  refinery  which  is  subject  to 
the  "Standards  of  Performance  for 
Petroleum  Refineries,"  codified  at  40 
CFR  Part  60,  Subpart  J;  the  "Standards 
of  Performance  for  Volatile  Organic 
Liquid  Storage  Vessels,"  codified  at  40 
CFR  Part  60,  Subpart  Kb;  the  "Standards 
of  Performance  for  Asphalt  Processing 
and  Asphalt  Roofing  Manufacturers," 
codified  at  40  CFR  Part  60,  Subpart  UU; 
the  "Standards  of  Performance  for 
Equipment  Leaks  of  VOC  in  Petroleum 
Refineries,"  codified  at  40  CFR  Part  60. 
Subpart  GGG;  the  "Standards  of 
Performance  for  VOC  Emissions  from 
Petroleum  Refinery  Wastewater 
Systems,"  codified  at  40  CFR  Part  60, 
Subpart  QQQ;  and  the  "Standards  of 
Performance  for  Bulk  Gasoline 
Terminals,"  codified  at  40  CFR  Part  60, 
Subpart  XX. 

Under  the  proposed  Consent  Decree, 
Mapco  will  pay  a  civil  penalty  of 
$425,000  to  the  United  States.  Mapco 
will  also  purchase  equipment  and 
devices  that  will  be  installed  and 
operated  at  Mapco's  North  Pole  faciUty 
as  Supplemental  Environmental  Projects 
("SEPs").  Mapco  will  also  be  subject  to 
injimctive  relief  provisions  governing 
the  apsphalt  storage  tanks  at  its  North 
Pole  feciUty  that  are  subject  to  the  NSPS 
provisions  codified  at  40  CFR  Part  60. 
Subpart  UU.  In  return  for  the 
commitments  made  by  Mapco  under  the 
Decree,  the  proposed  Consent  Decree 
provides  that  Mapco's  payment  of  the 
dvil  penalty  and  performance  of  the 
other  terms  of  the  Consent  Decree  shall 
constitute  full  satisfaction  of  the  claims 
alleged  in  the  Complaint. 

The  Department  of  Justice  will  receive 
written  comments  relating  to  the 
proposed  Consent  Decree  for  thirty  (30) 
days  from  the  date  of  publication  of  this 
notice.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  U.S.  Department  of  Justice, 
Washington,  D.C.  20530,  and  should 
refer  to  United  States  v.  MAPCO  Alaska 
Petroleum,  Inc.,  D.J.  Ref.  No.  90-5-2-1- 
1977.  The  proposed  Consent  Decree 
may  be  examined  at  the  Region  10 
Office  of  EPA,  7th  Floor  Records  Center, 
1200  Sixth  Avenue.  Seattle.  WA  98101. 
A  copy  of  the  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Deoeee  Library,  1120  G  Street, 


4S1M 


FedBnl  Register  /  Vol.  61,  No.  178  /  Thursday.  Septqnber  12,  1996  /  Notices 


NW.,  4th  FlpOT.  Washington,  DC  20005. 

(202)  624-0692.  In  requesting  copies, 

plesse  enclose  a  check  in  the  amount  of 

$8.2S  (25  coits  per  page  reproduction 

cost)  payahb  to  the  "Consent  Decree 

Library." 

Wdkar  Sidtk. 

Deputy  Chief.  Environmental  Enforcement 

Section.  Environment  and  Natural  Resourcee 

Divition. 

(FR  Doc  96-13375  Filed  9-11-96;  8:45  ami 
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NoIlM  Of  Udging  Of  ConMnt  D«crM 
PurauMit  to  tiM  Comprahonaivo 


Compon— ion  and  UatoWty  Act 

Notice  is  hereby  given  that  a  proposed 
Consent  Decree  in  United  States  v. 
Sherwood  Medical  Company,  Civ.  No. 
8:96CV486,jWas  lodged  on  August  30, 
1996  with  tie  United  States  District 
Court  for  th4  District  of  Nebraska.  The 
proposed  Consent  Decree  requires 
Sherwood  Nfedical  Company 
("Sherwood")  to  implement  a  remedial 
action  consistent  with  the  Record  of 
Decision  and  the  Explanation  of 
Significant  Differences  issued  by  the 
Environmental  Protecticm  Agency  for 
the  Sherwood  Medical  Company  site 
("site")  located  in  Norfolk,  Nebraska. 
The  Consent  Decree  also  requires 
Sherwood  to  reimburse  the  United 
States  for  all  outstanding  response  costs 
incurred  and  to  be  incuned  at  the  site. 
Contemporaneously  with  lodging  the 
Consent  Decree,  the  United  States  filed 
a  complaint  alleging  that  Sherwood  is 
an  owner  oi  operator  of  the  site  within 
the  meaning  of  Sections  107(a)(1)  and 
107(a)(2)  of  the  Comprehensive 
Environmei^tal  Response, 
Compensation,  and  Liability  Act 
("GERCLA  •).  42  U.S.C.  9607(a)(1)  and 
9607(a)(2),  $nd  that  Sherwood  arranged 
for  the  disposal  of  hazardous  substances 
at  the  site  Within  the  meaning  of  Section 
107(a)(3)  of  CERCLA.  42  U.S.C. 
9607(a)(3);  and  thus,  is  liable  for 
cleanup  and  response  costs  incurred  in 
remediating  the  site. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  dajrs 
from  the  date  of  this  publication, 
comments  Relating  to  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Envirorunent  and 
Natiual  Reeources  Division,  Department 
of  Justice.  Washington,  DC  20530,  and 
should  refer  to  United  States  v. 
Sherwood  Medical  Company,  DOJ 
Reference  Number  90-11-2-993. 

The  proposed  Consent  Decree  may  be 
examined  aH  the  Region  VH  Office  of  the 
Environmental  Protection  Agency,  726 


Minnesota  Avenue.  Kansas  Qty.  Kansas 
66101;  and  at  the  Consent  Decree 
Library,  1120  G  Street,  NW.,  4th  Floor, 
Washington,  DC  20005,  (202)  624-0892. 
A  copy  of  the  proposed  Consent  Decree 
may  be  obtained  in  person  or  by  mail 
from  the  Qmsent  Decree  Library,  1120 
G  Street,  NW.,  4th  Floor,  Washington. 
DC  20005.  In  requesting  a  copy  please 
refer  to  the  referenced  case  and  enclose 
a  check  in  the  amount  of  $31.00  (25 
cents  per  page  reproduction  costs), 
payable  to  the  Consent  Decree  Library. 
Bi'iMje  S.  Gmmt. 

Deputy  Section  Chief  Environmental 
Enforcement  Section.  Enviroruaeataad 
Natural  Regources  Diviaitm.      ,«  :Z  ■'.■ 
[FR  Doc.  96-23377  Piled  9-11-96;  8:45  am] 
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Antttnwt  Division 

Ifnitod  Statos  v.  Brusti  FUmts,  Inc.; 
Proposed  RnalJudgment  and 
Compstitive  Impact  Statsmsnt 

Notice  is  hereby  given  piuvuant  to  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  16  (bHh).  that  a  proposed 
Final  Judgment,  Stipulation  and 
Competitive  Impact  Statement  have 
been  filed  with  the  United  States 
District  Court  for  the  Eastern  District  of 
Pennsylvania  in  the  above-captioned 
case. 

On  August  29, 1996.  the  United  States 
filed  a  dvil  antitrust  Complaint  to 
prevent  and  restrain  Brush  Fibers,  Inc., 
from  conspiring  to  lessen  and  eliminate 
competition  for  tampico  fiber  sold  in  the 
United  States  in  violation  of  Section  1 
of  the  Sherman  Act  (15  U.S.C.  1). 
Tampico  fiber  is  a  vegetable  fiber  grown 
in  Mexico  and  used  as  a  filler  in 
industrial  and  consumer  brushes.  The 
complaint  alleges  that  the  defendant 
agreed  with  its  co-conspirator  supplier 
to  resell  tampico  fiber  at  prices  fixed  by 
the  supplier  and  other  co-conspirators. 

The  proposed  Final  Judgment  would 
prohibit  the  defendant  from  directly  or 
indirectly  agreeing  with  a  supplier  to  fix 
the  price  at  which  tampico  fiher  may  be 
resold  by  the  defendant  or  any  other 
distributor.  The  proposed  Final 
Judgment  also  would  prohibit  the 
defendant  from  entering  into  any 
agreement  or  understanding  with  any 
other  distributor  or  with  any  supplier  of 
tampico  fiber  for  (1)  raising,  fixing,  or 
maintaining  the  price  or  other  terms  or 
conditions  for  (he  sale  or  supply  of 
tampico  fiber,  (2)  allocating  sales, 
territories,  or  customers  for  tampico 
fiber,  (3)  eliminating  or  discouraging 
new  entry  into  the  tampico  fiber  marl(et; 
and  (4)  eUminating  or  otherwise 
restricting  the  supply  of  tampico  fiber  to 


any  customer.  Finally,  the  proposed 
Final  Judgment  would  also  pr^bit  the 
exchange  of  current  and  future  price 
information,  information  regarding  sales 
volume,  or  the  location  or  identity  of 
customers  with  any  other  distributor  of 
tampico  fiber  or  with  any  supplier  other 
than  its  own. 

PubUc  commmt  is  invited  within  the 
statutory  sixty  (60)  day  period.  Such 
comments  will  be  published  in  the 
Federal  Ragiiila-  and  filed  with  the 
Court.  Comments  should  be  addressed 
to  Robert  E.  Connolly,  Chief,  Middle 
Atlantic  Office,  U.S.  Department  of 
Justice.  Antitrust  Division,  The  Curtis 
Center,  6th  and  Walnut  Streets,  Suite     , 
650  West,  Philadelphia.  PA  19106. 
(telephone  number  215-597-7405). 
Rebecca  P.  Didc 
Deputy  Director  of  Operations. 

Stipnlatioo 

It  is  stipulated  by  and  between  the 
undersigned  parties,  by  their  respective 
attorneys,  that: 

(1)  The  parties  consent  that  a  final 
Jud^ent  in  the  form  hereto  attached 
may  be  filed  and  entered  by  the  Court 
at  any  time  after  the  expiration  of  the 
sixty  (60)  day  period  for  public 
comment  provide  by  the  Antitrust 
Procedures  and  Penalties  Act.  15  U.S.C. 
16  (b)-(h),  without  further  notice  to  any 
party  or  other  proceedings,  either  upon 
the  motion  of  any  party  or  upon  the 
Court's  own  motion,  provided  that 
plaintiff  has  not  withdrawn  its  omsent 
as  provided  herein;  ;/^  . 

(2)  The  plaintiff  may  withdraw  its 
consent  hereto  at  any  time  within  said 
period  of  sixty  (60)  days  by  serving 
notice  thereof  upon  the  other  party 
hereto  and  filing  said  notice  with  the 
Court; 

(3)  In  the  event  the  plaintiff 
vdthdraws  its  consent  hereto,  this 
stipulation  shall  be  of  no  effect 
whatever  in  this  or  any  other  proceeding 
and  the  making  of  this  stipulation  shall 
not,  in  any  manner,  prejudice  any 
consenting  party  to  any  subsequent 
proceedings. 

Dated: 
Respectfully  submitted. 
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P<v  the  Plaintift 
\oel  I.  Klein, 

Acting  Assistant  Attorney  General. 
Rebecca  P.  Dick. 
Deputy  Director  of  Operations. 
Robert  B.  Connolly, 
Chief.  Middle  Atlantic  Office. 
Bdwrard  S.  Panek  . 
Michelle  A.  Pionkowski 
Roger  L  Currier 
Joseph  Muoio,  * 

Attorneys,  Antitrust  Division,  U.S. 
Department  of  Justice,  Middle  Atlantic  Office, 
The  Curtis  Center,  Suite  650W,  7th  »  Walnut 
Streets,  Philadelphia.  PA  19106,  Tel.: (215) 
597-7401. 

For  the  Defendant 
Ian  Moss, 
President,  Brush  Fibers,  Inc. 

Final  Judgment 

Plaintiff,  the  United  States  of 
America,  filed  its  complaint  on 
Plaintiff  and  defendant,  by  their 
respective  attorneys,  have  consented  to 
the  entry  of  this  final  judgment  without 
trial  or  adjudication  of  any  issue  of  fact 
or  law.  This  final  judgment  shall  not  be 
evidence  against  or  an  admission  by  any 
party  to  any  issue  of  fact  or  law. 
Defendant  has  agreed  to  be  bound  by  the 
provisions  of  this  final  judgment 
pending  its  approval  by  the  Coiul. 

Therefore,  before  the  taking  of  any 
testimony  and  without  trial  or 
adjudication  of  any  such  issue  of  fact  or 
law  herein,  and  upon  consent  of  the 
parties,  it  is  hereby  ORDERED, 
ADJUDGED,  AND  DECREED  as  follows. 

I 

furisdiction 

This  Court  has  jurisdiction  of  the 
subject  matter  of  this  action  and  of  each 
of  the  parties  consenting  hereto.  The 
complaint  states  a  claim  upon  which 
relief  may  be  granted  against  defendant 
under  Section  1  of  the  Sherman  Act,  15 
U.S.C.  1. 

n 

Definitions 

As  used  in  this  final  judgment: 

A.  "Agreement"  means  any  contract, 
agreement  or  understanding,  whether 
oral  or  written,  or  any  term  or  provision 
thereof. 

B.  "Person"  means  any  individual, 
corporation,  partnership,  company,  sole 
proprietorship,  firm  or  other  legal 
entity. 

C  "Tampico  fiber"  is  a  natural 
vegetable  fiber  produced  by  the 
lechuguilla  plant  and  grown  in  the 
deserts  of  northern  Mexico.  It  is 
harvested  by  individual  farmers, 
processed,  finished  and  exported  to  the 


United  States  and  worldwide,  where  it 
is  used  as  brush  filling  material  fior 
industrial  and  consumer  brushes.  It  is 
available  in  natural  white,  bleached 
white,  black,  gray  and  a  wide  variety  of 
mixtures. 

D.  "Resale  price"  means  any  price, 
price  floor,  price  ceiling,  price  range,  or 
any  mark-up,  formula  or  margin  of 
profit  relating  to  tampico  fiber  sold  by 
distributors. 

m 

Applicability  « 

A.  This  final  judgment  applies  to  the 
defendant  and  to  its  officers,  directors, 
agents,  employees,  subsidiaries, 
successors  and  assigns,  and  to  all  other 
persons  in  active  concert  or 
participation  with  any  of  them  who 
shall  have  received  actual  notice  of  this 
final  judgment  by  personal  service  <x 
otherwise. 

B.  The  defendant  shall  require,  as  a 
condition  of  any  sale  or  other 
disposition  of  all,  or  substantially  all,  of 
its  stock  or  assets  used  in  the 
manufacture  or  sale  of  tampico  fiber, 
that  the  acquiring  party  or  parties  agree 
to  be  boimd  by  the  provisions  of  this 
final  judgment,  and  that  such  agreement 
be  filed  with  the  Court. 

IV 

Prohibited  Conduct 

As  to  tampico  fiber  imported  into  or 
sold  in  the  United  States,  the  defendant 
is  enjoined  and  restrained  &om: 

A.  directly  or  indirectly  entering  into, 
adhering  to,  maintaining,  furthering, 
enforcing  or  claiming  any  rights  under 
any  contract,  agreement,  arrangement, 
understanding,  plan,  program, 
combination  or  conspiracy  with  any 
other  distributor  or  with  any  supplier  of 
tampico  fiber  to: 

(1)  raise,  fix,  or  maintain  the  prices  or 
other  terms  or  conditions  for  the  sale  or 
supply  of  tampico  fiber; 

(2)  allocate  sales  volumes,  territories 
or  customers  for  tampico  fiber; 

(3)  discourage  or  eliminate  any  new 
entrant  into  the  tampico  fiber  market; 
and 

(4)  restrict  or  eliminate  the  supply  of 
tampico  fiber  to  any  customer; 

B.  communicating  to,  requesting  from 
or  exchanging  with  any  distributor  or 
supplier  (other  than  its  own  supplier)  of 
tdmpico  fiber  any  current  or  future 
price,  price  change,  discount,  or  other 
term  or  condition  of  sale  charged  or 
quoted  or  to  be  charged  or  quoted  to  any 
customer  or  potential  customer  for 
tampico  fiber,  whether  communicated 
in  the  form  of  a  specific  price  or  in  the 
form  of  information  from  which  such 
specific  price  may  be  computed; 


C.  distributing  to  any  distributor  or 
suppUer  (other  than  its  own  suppUer)  of 
tampico  fiber  price  lists  or  other  pricing 
material  that  is  used,  has  been  usisd,  or 
will  be  used  in  computing  prices  or 
terms  or  conditions  of  sale  charged  or  to 
be  charged  for  tampico  fiber; 

D.  communicating  to,  requesting  from 
or  exchanging  with  any  distributor  or 
suppher  (other  than  its  own  suppUer)  of 
tampico  fiber  information  regarding  the 
volimie  of  sales  of  tampico  fiber  or  the 
location  or  identity  of  customers; 

E.  directly  or  indirectly  entering  into, 
adhering  to,  maintaining,  furthering, 
enforcing  or  claiming  any  right  under 
any  contract,  agreement,  understanding, 
plan  or  program  with  any  suppUer  to  fix 
or  maintain  the  prices  at  which  tampico 
fiber  may  be  resold  or  offered  for  sale  by 
defendant  or  any  other  distributor;  and 

F.  participating  or  engaging  directly  or 
indirectly  through  any  trade  association, 
organization  or  other  group  in  any 
activity  which  is  prohibiteid  in  Section 
IV  (A)-(E)  above. 


Permitted  Conduct 

A.  Other  than  Section  IV(A)  of  this 
final  judgment,  nothing  contained  in 
this  final  judgment  shall  prohibit  the 
defendant  trom  negotiating  or 
communicating  with  any  distributor  or 
supplier  of  tampico  fiber  or  with  any 
agent,  broker  or  representative  of  such 
distributor  or  suppUer  solely  in 
connection  with  bona  fide  proposed  or 
actual  piutihases  of  tampico  fiber  from, 
or  sale  of  tampico  fiber  to,  that 
distributor  or  supplier. 

B.  Nothing  contained  in  this  final 
judgment  shall  prohibit  the  defendant 
fiom  unilaterally  deciding  to  resell 
tampico  at  prices  suggested  by  its 
supplier.  However,  any  instance  in 
which  a  supplier  suggests  the  prices  at 
which  the  defendant  should  resell 
tampico  shall  be  reported  in  writing 
with  a  copy  to  the  defendant's  Antitrust 
Compliance  Officer.  This  report  shall 
state  the  date,  time  and  place  of  the 
communication,  whether  it  was  oral  or 
written,  the  name  and  title  of  the  other 
person  or  persons  involved  in  the 
communication,  briefly  describe  the 
pricing  information  provided,  and  if  the 
communication  was  written,  have 
attached  a  copy  of  the  document 
containing  the  reference  to  the 
suggested  resale  prices.  Such  reports 
shall  be  retained  in  the  files  of  the 
defendant,  and  copies  thereof  shall  be 
delivered  to  the  Antitrust  Division  by 
the  defendant  on  or  about  such 
anniversary  date  of  this  final  judgment. 
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VI  I 

Compliance  Program 

The  defendant  shall  establish  within 
thirty  (30)  days  of  entry  to  this  final 
judgment  aad  shall,  thereafter,  maintain 
a  program  te  insure  compUance  with 
this  final  judgment,  which  program 
shall  include  at  a  minimum  the 
following: 

A.  designating  an  Antitrust 
Compliance  Officer  responsible,  on  a 
continuing  basis,  for  achieving 
compliance  with  this  final  judgment 
and  promptly  reporting  to  the 
Department  of  Justice  any  violation  of    - 
the  final  judgment; 

B.  within  sixty  (60)  days  after  the  date 
of  entry  of  this  final  judgment, 
furnishing  9  copy  thereof  to  each  of  its 
own.  its  subsidiaries'  and  its  affiliates' 
(1)  officers.  <2)  directors,  and  (3) 
employees  or  managing  agents  who  are 
engaged  in,  or  have  responsibility  for  or 
authority  over,  the  pricing  of  tampdo 
fiber,  and  advising  and  informing  each 
such  persoii  that  his  or  her  violation  of 
this  final  juiigment  could  result  in  a 
conviction  for  contempt  of  court  and 
imprisonment  and/or  fine; 

C.  within  seventy  five  (7$)  days  after 
the  date  of  f  ntry  of  this  final  judgment, 
certifying  tQ  the  plaintiff  whetho-  it  has 
designated  an  Antitrust  Compliance 
Officer  has  been  distributed  the  final 
judgment  in  accordance  with  Sections 
VI  (A)  and  ^)  above; 

D.  within  thirty  (30)  days  after  each 
such  person  becomes  an  officer, 
director,  eniployee  or  agent  of  the  kind 
described  ii  Section  VI(B),  furnishing  to 
him  or  her  (opy  of  this  final  judgment 
together  with  the  advice  specified  in 
Section  VI(B); 

E.  annually  distributing  the  final 
judgment  t4  each  person  described  in 
Sections  Vi:(B)  and  (D); 

F.  annually  briefing  each  person 
described  in  Sections  VI  (B>and  (D)  as 
to  the  defendant's  poUcy  regarding 
compUanca  with  the  Sherman  Act  and 
with  this  final  judgment,  including  the 
advice  that  defendant  will  make  legal 
advice  available  to  such  persons 
regarding  any  compUance  questions  or 
problems; 

G.  annually  obtaining  (and 
maintaining)  from  each  person 
described  i|i  Sections  (VI)  (B)  and  (D)  a 
certificatioo  that  he  or  she: 

(1)  has  raad,  understands,  and  agrees 
to  abide  by  the  terms  of  this  final 
judgment; 

(2)  has  b^n  advised  of  and 
understands  the  company's  policy  with 
respect  to  c»mpliance  with  the  Sherman 
Act  and  th9  final  judgment; 

(3)  has  bfen  advised  and  understands 
that  his  or  her  non-compliance  with  the 


final  judgment  may  result  in  conviction 
for  criminal  contempt  of  court  and 
imprisonment  and/or  fine;  and 

(4)  is  not  aware  of  any  violation  of  the 
final  judgment  that  has  not  been 
reported  to  the  Antitrust  Compliance 
Officer,  and        v 

H.  on  CMT  about  each  anniversary  date 
of  the  entry  of  the  final  judgment, 
submitting  to  the  plaintiff  an  annual 
declaration  as  to  the  fact  and  manner  of 
its  compliance  with  this  final  judgment, 
including  any  reports  responsive  to 
Section  V  of  this  final  judgment. 

vn 

Inspection  and  CompUance 

For  the  purpose  of  determining  or 
securing  compliance  with  this  final 
judgment  and  subject  to  any  legally 
recognized  privilege,  from  time  to  time: 

A.  duly  authorized  representatives  of 
the  Department  of  Justice  shall,  upon 
written  request  of  Uie  Attorney  General 
or  of  the  Assistant  Attorney  General  in 
charge  of  the  Antitrust  Division,  and  on 
reasonable  notice  to  the  defendant  made 
to  its  principal  office,  be  permitted: 

(1)  access,  during  the  defendant's 
office  hours  to  inspect  and  copy  all 
books,  ledgers,  accounts, 
owrespondence,  memoranda  and  other 
records  and  dociunents  in  the 
possession  or  under  the  control  of  die 
defendant,  which  have  counsel  present, 
relating  to  any  matters  contained  in  this 
final  judgment;  and 

(2)  subject  to  the  reasonable 
convenience  of  the  defendant  and 
without  restraint  or  interference  fircMn  it, 
to  interview  officers,  employees  and 
agents  of  the  defendant,  who  may  have 
counsel  present,  regarding  any  sudi 
matters; 

(B)  upon  the  written  request  of  the 
Attorney  General  or  of  the  Assistant. 
Attorney  General  in  charge  of  the 
Antitrust  Division  made  to  the 
defendant's  principal  office,  the 
defendant  shall  submit  such  written 
reports,  under  oath  if  requested,  with 
respect  to  any  of  the  matters  contained 
in  this  final  judgment,  as  may  be 
requested; 

C.  no  information  or  documents 
obtained  by  the  means  provided  in  this 
Section  VII  of  the  final  judgment  shall 
be  divulged  by  any  representative  of  the 
Department  of  Justice  to  any  person 
other  than-a  duly  authorized 
representative  of  the  Executive  Branch 
of  the  United  States,  except  in  the 
course  of  legal  proceedings  to  which  the 
United  States  is  a  party,  or  for  the 
purpose  of  securing  compliance  with 
this  final  judgment,  or  as  otherwise 
required  by  law; 

D.  if  at  the  time  information  or 
documents  are  furnished  by  the 


defendant  to  plaintiff,  the  defendant 
represents  and  identifies  in  writing  the 
material  in  any  such  information  or 
documents  to  which  a  claim  of 
protection  may  be  asserted  under  Rule 
26(c)(7)  of  the  Federal  Rules  of  Civil 
Procsduie.  and  such  defendant  marks 
each  pertinent  page  of  such  material. 
"Subject  to  claim  of  protection  under 
Rule  26(c)(7)  of  the  Federal  Rules  of 
Civil  Procedure."  then  ten  (10)  days 
notice  shall  be  given  by  plaintiff  to  the 
defendant  prior  to  divulging  such 
material  in  any  legal  proceeding  (other 
than  a  grand  jury  proceeding)  to  which 
the  deliendant  is  not  a  party;  and 
E.  nothing  set  forth  in  this  final 
judgment  shall  prevent  the  Antitrust 
Division  firom  utiUzing  other 
investigative  alternatives,  such  as  Civil 
Investigative  Demand  process  provided 
by  15  U.S.C.  1311-1314  or  a  federal 
grand  jury,  to  determine  if  the  defendant 
has  complied  with  this  final  judgment. 

vra 

Retention  of  Jurisdiction 

Jurisdiction  is  retained  by  this  Court 
for  the  purpose  of  enabling  either  of  the 
parties  to  tlxis  final  judgment  to  apply  to 
this  Court  at  any  time  for  such  further 
orders  or  directions  as  may  be  necessary 
or  appropriate  for  the  construction  or 
carrying  out  of  this  final  judgment,  for 
the  modification  of  any  of  the 
provisions  hereof,  for  this  enforcement 
of  compliance  herewith,  and  for  the 
pimishment  of  violations  hereof. 

a 

Ten-Year  Expiration 

lliis  final  judgment  will  expire  on  the 
tenth  anniversary  of  its  date  of  entry. 

X 

Public  Interest 

Entry  of  this  final  judgment  is  in  the 
public  interest 

Dated: 

UNITED  STATES  DISTRICT  JUDGE 
Competitive  Impact  Statement 

Pursuant  to  Section  2  of  the  Antitrust 
Procedures  and  Penalties  Act  ("APPA"), 
15  U.S.C.  16(b).  the  United  States  files 
this  Competitive  Impact  Statement 
relating  to  the  proposed  final  judgment 
as  to  United  States  v.  Brush  Fibers,  Inc., 
submitted  for  entry  in  this  civil  antitrust 
proceeding. 

I 

Nature  and  Purpose  of  the  Proceedings 
On  ,  the  United  States  filed  a 

civil  antitrust  complaint  alleging  that 
under  Section  4  of  the  Sherman  Act,  as 
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amended,  15  U.S.C.  4,  certain 
comftanies  and  individuals,  including 
the  above-named  defendant,  combined 
and  conspired  firom  at  least  as  early  as 
January  1990  to  April  1995,  to  lessen 
and  eliminate  competition  in  the  sale  of 
tampico  fiber  in  the  United  States,  in 
violation  of  Section  1  of  the  Sherman 
Act,  15  U.S.C.  1. 

Specifically,  BFI  agreed  with  its 
suppU«*  to  fix  and  maintain  resale 
prices  for  tampico  fiber  in  the  United 
States  at  amounts  set  by  the  supplier. 
Moreover,  the  complaint  alleges,  BFI 
continued  to  adhere  to"  the  resale  price 
^tgreement  even  after  learning  that  it  was 
part  of  a  larger  agreement  involving  its 
suppUer  and  other  co-conspirators, 
including  the  only  other  major  United 
States  distributor  of  tampico  fiber.  The 
overall  conspiracy,  which  also  included 
an  allocation  of  sales  and  production 
levels,  had  the  effect  of  cartelizing 
nearly  all  sales  of  tampico  fiber  in  the 
United  States  and  artificially  inflating 
theprice  of  tampico  fiber. 

The  complaint  seeks  a  judgment  by 
the  Court  declaring  that  the  defendant 
engaged  in  an  imlawful  combination 
and  conspiracy  in  restraint  of  trade  in 
violation  of  the  Sherman  Act.  It  also 
seeks  an  order  by  the  Court  to  enjoin 
and  restrain  the  defendant  from  any 
such  activities  or  other  activities  having 
a  similar  purpose  or  effect  in  the  futiue. 

The  United  States  and  the  defendant 
have  stipulated  that  the  proposed  final 
judgment  may  be  entered  after 
compUance  with  the  APPA,  unless  the 
United  States  withdraws  its  consent. 

The  Court's  entry  of  the  proposed 
final  judgment  will  terminate  this  civil 
action  against  the  defendant,  except  that 
the  Court  will  retain  jurisdiction  over 
the  matter  for  possible  further 
proceedings  to  construe,  modify  or 
enforce  the  judgment,  or  to  punish 
violations  of  any  of  its  provisions. 


Description  of  The  Practices  Giving  Rise 
to  the  Alleged  Violations  of  the  Antitrust 
Laws 

As  defined  in  the  complaiat,  tampico 
fiber  is  a  natural  vegetable  fiber 
produced  by  the  lechuguilla  plant  and 
grown  in  the  deserts  of  northern 
Mexico.  It  is  harvested  by  individual 
fanners,  processed,  finished  and 
exported  woridwide,  where  it  is  used  as 
brush  filling  material  for  industrial  and 
consumer  brushes.  It  is  available  in 
natural  white,  bleached  white,  black, 
gray  and  a  wide  variety  of  mixturesL 

The  complaint  further  alleges  that  the 
defendant  accounted  for  aggregate 
United  States  sales  of  tampico  fiber  of 
approximately  $10  million  during  the 


period  from  January  of  1990  through 
April  of  1995.  During  this  time,  the 
defendant  obtained  from  a  Mexican 
processor,  through  an  intermedial^ 
company,  substantial  quantities  of 
tampico  fiber.  The  defendant,  acting  as 
the  Mexican  processor's  exclusive 
United  States  distributor,  sold  this 
tampico  fiber  to  its  customers 
throughout  the  United  States,  including 
those  located  in  the  Eastern  District  of 
Pennsylvania,  in  a  continuous  and 
uninterrupted  flow  of  interstate 
commerce.  Similarly,  the  complaint 
alleges  that  non-defendant  co- 
conspirators sold  and  shipped 
additional  substantial  quantities  of 
tampico  fiber  in  a  continuous  and 
uninterrupted  flow  of  interstate 
commerce  from  another  processing 
facility  in  Mexico  through  their 
exclusive  United  States  distributor  to 
customers  throughout  the  United  States, 
including  some  located  in  the  Eastern 
District  of  Pennsylvania. 

The  complaint  alleges  that  the 
defendant  and  co-conspiiators  engaged 
in  an  agreement,  the  effect  of  which  was 
to  fix  the  resale  prices  of  tampico  fiber 
sold  in  the  United  States.  Resale  price 
sheets  were  provided  to  the  defendant 
and  another  co-conspirator  United 
States  distributor  by  their  respective  co- 
conspirator supphers.  As  a  condition  of 
becoming  and  remaining  a  United  States 
distributor  of  tampico  fiber,  the 
defendant  agreed  by  written  contract 
with  its  supplier  to  sell  at  the  prices 
listed  on  the  price  sheet.  From  at  least 
January  1900  on,  the  defendant  and  the 
other  United  States'  distributor  of 
tampico  fiber  had  identical  price  sheets 
prepared  by  their  respective  co- 
conspirator suppliers,  and  the  majority 
of  sales  were  made  by  the  distributors 
at  these  list  prices  or  other  agreed-upon 
prices. 

The  defendant  continued  to  observe 
the  resale  price  maintenance  scheme 
even  after  learning  of  collusive 
agreements  between  the  two  Mexican 
supphers  of  tampico  fiber.  The  resale 
price  scheme  had  the  effects  of  fixing 
and  stabilizing  the  resale  prices  of 
tampico  fiber.  The  defendant's  conduct 
also  lessened  or  eliminated  competition 
between  the  two  principal  United  States 
distributors  of  tampico  fiber.  The 
anticompetitive  effects  of  the 
defendant's  conduct  were  heightened 
because  it  was  one  of  only  two 
significant  United  States  distributors  of 
tampico  fiber.  The  defendant's 
adherence  to  the  resale  price 
maintenance  scheme  together  with  other 
acts  of  its  co-conspirators  had  the  effect 
of  cartelizing  nearly  all  sales  of  tampico 
fiber  in  the  United  States  and  artificially 
inflating  the  prices  of  tampico  fiber. 


BFI's  supplier  in  this  scheme  has 
already  plead  guilty  and  agreed  to  enter 
a  consent  decree  in  response  to  criminal 
and  civil  charges  relating  to  the  entire 
agreement. 

m 

Explanation  of  the  Proposed  Final 
Judgment 

The  United  States  and  the  defendant 
have  stipulated  that  a  final  judgment,  in 
the  form  filed  with  the  Court,  may  be 
entered  by  the  Court  at  any  time  after 
compliance  with  the  APPA,  15  U.S.C. 
16  (bHh).  The  proposed  final  judgment 
provides  that  the  entry  of  the  final 
judgment  does  not  constitute  any 
evidence  against  or  Sn  admission  by  any 
party  with  respect  to  any  issue  of  fact 
or  law.  Under  the  provisions  of  Section 
2(e)  of  the  APPA,  entry  of  the  proposed 
final  judgment  is  conditioned  upon  the 
Court  finding  that  its  entry  will  be  in  the 
public  interest. 

The  proposed  final  judgment  contains 
two  principal  forms  of  relief.  First,  the 
defendant  is  enjoined  from  repeating  the 
conduct  it  undertodt  in  connection  with 
the  tampico  fiber  conspiracy  and  from 
certain  other  conduct  that  could  have 
similar  anticompetitive  effects.  Second, 
the  proposed  final  judgment  places 
affirmative  burdens  on  the  defendant  to 
pursue  aniantitrust  compliance  program 
directed  toward  avoiding  a  repetition  of 
the  tampico  fiber  conspiracy. 

A.  Prohibited  Conduct 

Section  IV  of  the  proposed  final 
judgment  broadly  enjoins  the  defendant 
fit>m  conspiring  to  fix  prices,  allocate 
sales,  discourage  new  entrants,  or 
otherwise  restrict  or  eliminate  the 
supply  of  tampico  fiber  sold  to  any 
customer  in  the  United  States,  or  firom 
communicating  certain  pricing  o/t  sales 
information  that  could  further  such  a 
conspiracy  OV  (A),  (B),  (C)  and  (D)); 
bom  agreeing  with  a  suppfier  to  set  or 
control  the  resale  prices  of  defendant  or 
any  other  distributor  to  its  customers  (IV 
(E));  and  from  joining  any  group  whose 
aims  or  activities  are  prohibited  by 
Sections  IV  (AHEJ  of  the  final  judgment 
(IV  (F)). 

Specifically,  as  regards  tampico  fiber 
sold  in  the  United  States,  Sections  FV 
(AHE)  of  the  proposed  final  judgment 
provides  as  follows.  Section  IV  (A)  of 
the  proposed  final  judgment  enjoins  the 
defendant  from  directly  or  indirectly 
agreeing,  with  any  other  distributor  or 
with  any  supplier  of  tampico  fiber  to  (1) 
raise,  fix  or  maintain  the  prices  or  other 
terms  or  conditions  for  the  sale  or 
supply  of  tampico  fiber;  (2j  allocate 
sales  volumes,  territories  or  customers 
for  tampico  fiber;  (3)  discourage  or 
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etuninate  any  new  entrant  into  the 
tampico  fiber  market:  and  (4)  restrict  or 
eliminate  the  supply  of  tampico  fiber  to 
any  customer, 

Section  TV(B)  of  the  proposed  final 
judgment  enj0ins  the  defendant  firom 
communicatiiig  to,  requesting  from  or 
exchanging  with  any  distributor  or 
supplier  (other  than  its  own  supplier)  of 
tampico  fiber  any  current  or  future 
price,  price  change,  discount  or  other 
term  or  condition  of  sale  charged  or 
quoted,  or  to  be  charged  or  quoted  to 
any  customer  or  potential  customer  for 
tampico  fiber,  whether  ccnnmunicated 
in  the  form  of  a  specific  price  or  in  the 
form  of  information  from  which  such 
specific  price  may  be  computed. 

Section  rV(C)  of  the  proposed  final 
judgment  enjoins  the  defendant  from 
distributing  to  any  distributor  or 
suppUer  (other  than  its  own  supplier)  of 
tampico  fiber  price  lists  or  other  pricing 
material  that  i  used,  has  been  used,  or 
will  be  used  in  computing  prices  or 
terms  or  conditions  of  sale  charged  or  to 
be  charged  foi  tampico  fiber. 

Secticm  IV(p)  of  the  proposed  final 
judgment  enjoins  the  defendant  from 
communicating  to,  requesting  from  or 
exchanging  wfth  any  distributor  or 
suppher  (other  than  its  own  supplier)  of 
tampico  fiber  information  regarding  the 
volume  of  salts  of  tampico  fib^r  or  the 
location  or  identity  of  customers. 

Section  rV(E)  of  the  proposed  final 
judgment  enjoins  the  defendant  from 
directly  or  indirectly  entering  into, 
adhering  to,  maintaining,  furthering, 
enforcing  or  claiming  any  right  under 
any  contract,  agreement,  understanding, 
plan  or  program  with  any  suppUer  to  fix 
or  maintain  the  prices  at  which  tampico 
fiber  may  be  resold  or  offered  for  sale  by 
defendant  or  any  other  distributor. 

Section  IV(F)  of  the  proposed  final 
judgment  enjoins  the  defendant  fit>m 
participating  Or  engaging,  directly  or 
indirectly,  through  any  trade 
association,  oiganization  or  other  group, 
in  any  activity  which  is  prohibited  in 
Sections  IV  (A)-(E)  of  the  proposed  final 
judgment. 

B.  Permitted  Conduct 

Two  exceptions  to  the  broad 
prohibitions  oif  Section  IV  of  the 
proposed  final  judgment  are  contained 
in  Section  V.  Section  V(A)  permits  any 
necessary  negotiations  or 
communicatiqns  with  any  distributor  or 
supplier,  or  any  agent,  broker  or 
representative  of  such  distributor  or 
supplier  in  cotinection  with  bona  fide 
proposed  or  actual  purchases  of  tampico 
fiber  from  or  sales  of  tampico  fiber  to 
that  distributO'  or  supplier.  Section  V(B) 
makes  it  clear  that  the  final  judgment 
does  not  prohibit  the  defendant  from 


unilaterally  deciding  to  resell  tampico 
fiber  at  prices  suggested  by  its  supplier. 
However,  the  defendant  is  obliged  to 
make  and  retain  written  reports  as  to 
any  suggestion  by  its  supplier  as  to 
appropriate  resale  prices  and  deliver 
copies  of  the  written  reports  to  the 
Antitrust  Division  on  or  about  each 
anniversary  date  of  the  final  judgment. 

C  Defimdant's  Affirmative  Obligations 

Secticm  VI  requires  that  within  tliirty 
(30)  days  of  entry  of  the  final  judgment, 
the  defendant  adopt  or  pursue  an 
affirmative  compliance  program 
directed  toward  ensuring  that  its 
employees  comply  with  the  antitrust 
laws.  More  specifically,  the  program 
must  include  the  designation  of  an 
Antitrust  Compliance  Officer 
responsible  for  compliance  with  the 
final  judgment  and  reporting  any 
violations  of  its  terms.  It  further  requires 
that  the  defendant  furnish  a  copy  of  the 
final  judgment  to  each  of  its  officers  and 
directors  and  each  of  its  employees  who 
is  engaged  in  or  has  responsibility  for  or 
authority  over  pricing  of  tampico  fiber 
within  sixty  (60)  days  of  the  date  of 
entry,  and  to  certify  that  it  has 
distributed  those  copies  and  designated 
an  Antitrust  Compliance  Officer  within 
seventy-five  (75)  days.  Copies  of  the 
final  judgment  also  must  be  distributed 
to  anyone  who  becomes  such  an  officer, 
director  or  employee  within  thirty  (30) 
days  of  holding  that  position  and  to  all 
such  individuals  aimually. 

Fiulhermore,  Section  VI  requires  the 
defendant  to  brief  each  officer,  director 
and  employee  engaged  in  or  having 
responsibility  over  pricing  of  tampico 
fiber  as  to  the  defendant's  policy 
regarding  compliance  with  the  Sherman 
Act  and  with  the  final  judgment, 
including  the  advice  that  his  or  her 
violation  of  the  final  judgment  could 
result  in  a  conviction  for  contempt  of 
court  and  imprisonment,  a  fine,  or  both, 
and  that  the  defendant  will  make  legal 
advice  available  to  such  persons 
regarding  compliance  questions  or 
problems.  The  defendant  annually  must 
obtain  (and  maintain)  certifications  from 
each  such  person  that  the 
aforementioned  briefing,  advice  and  a 
copy  of  the  final  judgment  were 
received  and  understood  and  that  he  or 
she  is  not  aware  of  any  violation  of  the 
final  judgment  that  has  not  been 
reported  to  the  Antitrust  Compliance 
Officer.  Finally,  the  defendant  must 
submit  to  the  plaintifi'  an  annual 
declaration  as  to  the  fact  and  manner  of 
its  compliance  with  the  final  judgment, 
including  any  reports  responsive  to 
Section  V  of  the  final  judgment. 

Under  Section  Vn  of  the  final 
judgment,  the  justice  Department  will 


have  access,  upon  reasonable  notice,  to 
the  defendant's  records  and  personnel 
in  order  to  determine  defendant's 
compliance  with  the  judgment. 

D.  Scope  of  the  Proposed  Judgment 

(1)  Persons  Bound  by  the  Decree 

The  proposed  judgment  expressly 
provides  in  Section  III  that  its 
provisions  apply  to  the  defendant  and 
each  of  its  officers,  directors,  agents  and 
employees,  subsidiaries,  successors  and 
assigns  and  to  all  other  persons  who 
receive  actual  notice  of  the  terms  of 
judgment.  « 

In  addition.  Section  III  of  the 
judgment  prohibits  the  defendant  from 
selling  or  transferring  all  or 
substantially  all  of  its  stock  or  assets 
used  in  its  tampico  fiber  business  unless 
the  acquiring  party  files  with  the  Court 
its  consent  to  be  bound  by  the 
provisions  of  the  judgment. 

(2)  Duration  of  the  Judgment 

Section  DC  provides  that  the  judgment 
will  expire  on  the  tenth  aimiversary  of 
its  entry. 

E.  Effect  of  the  Proposed 

Judgment  on  Competition 

The  prohibition  terms  of  Section  IV  of 
the  final  judgment  are  designed  to 
ensure  that  the  defendant  will  act 
independently  in  determining  the  prices 
and  terms  and  conditions  at  which  it 
will  sell  or  offer  to  sell  tampico  fiber, 
and  that  there  will  be  no  anticompetitve 
restraints  (horizontal  or  vertical)  in  the 
tampico  fiber  market.  The  affirmative 
obligations  of  Sections  VI  and  VII  are 
designed  to  insure  that  the  corporate 
defendant's  employees  are  aware  of 
their  obligations  undw  the  decree  in 
order  to  avoid  a  repetition  of  behavior 
that  occiured  in  the  tampico  ffber 
industry  during  the  conspiracy  period. 
Compliance  with  the  proposed 
judgment  will  prevent  price  collusion, 
allocation  of  sales,  markets  and 
customers,  concerted  activities  in 
restricting  new  entrants  and  customers, 
and  resale  price  restraints  by  the 
defendant  with  other  tampico  fiber 
distributors  and  such  distributors' 
suppliers. 

IV 

Remedies-Available  to  Potential  Private 
Plaintiffs 

After  entry  of  the  proposed  final 
judgment,  any  potential  private  plaintiff 
who  Ynight  have  been  damaged  by  the 
alleged  violation  will  retain  the  same 
right  to  sue  for  monetary  damages  and 
any  other  legal  and  equitable  remedies 
which  he  or  she  may  have  had  if  the 
proposed  judgment  had  not  been 
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entered.  The  proposed  judgment  may 
not  be  used,  however,  as  prima  facie 
evidence  in  private  litigation,  pursuant 
to  Section  5(a)  of  the  Clayton  Act,  as 
amended,  15  U.S.C.  16(a).       .,^ 


Procedures  Available  for  Modification  of 
the  Proposed  Consent  Judgment 

The  proposed  final  judgment  is 
subject  to  a  stipulation  betw^een  the 
government  and  the  defendant  which 
provides  that  the  government  may 
withdraw  its  consent  to  the  proposed 
judgment  any  time  before  th»Court  has 
foimd  that  entry  of  the  proposed 
judgment  is  in  the  public  interest.  By  its 
terms,  the  proposed  judgment  provides 
for  the  Court's  retention  of  jiirisdiction 
of  this  action  in  order  to  permit  any  of 
the  parties  to  apply  to  the  Court  for  such 
orders  as  may  be  necessary  or    > 
appropriate  for  the  modification  of  the 
final  judgment. 

As  provided  by  the  APPA  (15  U.S.C. 
16),  any  person  wishing  to  comment 
upon  the  proposed  judgment  may,  for  a 
sixty-day  (60)  period  subsequent  to  the 
publisbing  of  this  document  in  the 
Federal  Register,  submit  written 
comments  to  the  United  States 
Department  of  Justice,  Antitrust' 
EHvision,  Attention:  Robert  E.  Connolly, 
Chief,  Middle  Atlantic  Office,  Suite  650 
West,  7th  and  Walnut  Streets. 
Philadelphia,  Pennsylvania  19106.  Such 
comments  and  the  government's 
response  to  them  will  be  filed  with  the 
Court  and  published  in  the  Federal 
Register,  llie  government  will  evaluate 
all  such  comments  to  determine 
whether  there  is  any  reason  for 
withdrawal  of  its  consent  to  the 
proposed  judgment. 

VI 

Alternative  to  the  Proposed  Fmal 
Judgment 

The  alternative  to  the  proposed  final 
judgment  considered  by  the  Antitrust 
Division  was  a  fiill  trial  of  the  issues  on 
the  merits  and  on  relief.  The  Division 
considers  the  substantive  language  of 
the  proposed  judgment  to  be  of 
sufficient  scope  and  effectiveness  to 
make  litigation  on  the  issues 
unnecessary,  as  the  judgment  provides 
appropriate  relief  against  the  violations 
alleged  in  the  complaint. 

vn  ^^ 

Determinative  Materials  and  Ddciments 

No  materials  or  documents  were 
considered  determinative  by  the  United 
States  in  formulating  the  proposed  final 
judgment.  Therefore,  none  are  being 


filed  pursuant  to  the  APPA,  15  U.S.Q 
16(b).  - 

Dated: 

Respectfully  submitted, 
Joell- Klein, 

Acting  Assistant  Attorney  General. 
Rebecca  P.  Dick, 
Deputy  Director  of  Operations. 
Robot  E.  Connolly, 
Chief,  Middle  Atlantic  Office. 
Edward  S.  Panek, 
Michelle  A  Pionkowski, 
Roger  L.  Cunier, 
Joseph  Muoio, 

Attorneys,  Antxtrust  Division,  U.S. 

Department  of  Justice,  Middle  Atlantic  Office, 

The  Curtis  Center,  Suite  650W,  7th  &  Walnut 

Streets,  I%iladelphia.  PA  19106.  Tel.: (215) 

597-7401. 

[PR  Doc.  96-23378  Filed  9-11-96;  8:45  am] 
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Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993;  HDP  User  Group 
International,  Inc. 

Notice  is  hereby  given  that,  on  August 
20, 1996,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993.  15  U.S.C.  4301 
et  seq.  ("the  Act"),  HDP  User  Group 
International,  Inc.,  an  Arizona  non- 
profit corporation,  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  a  change  of 
memberehip.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plainti^s  to  actual  damages 
under  specified  circtmistances. 
Specifically,  Alcatel,  Zaventom, 
BELGIUM;  International  Business 
Machines.  Hopewell  Junction,  NY;  and 
MCC,  Austin,  TX  have  left  the  group. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activities  of  this  joint  venture. 

On  September  14, 1994,  the  HDP  User 
(kt)up  filed  its  original  notification 
pursuant  to  Section  6(a)  of  the  Act.  The 
Department  of  Justice  published  a  notice 
in  the  Federal  Register  on  March  23, 
1995  (60  PR  15306-7). 

The  last  notification  was  filed  on 
April  23, 1996.  A  notice  was  published 
in  the  Federal  Register  on  May  14, 1996 
(61  PR  24331). 
Canstanoe  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
(PR  Doc  96-23374  Filed^ll-96;  8:45  am) 
BIUMO  COM  441»-01-M 


Notica  Pursuant  to  the  National 
Cooperathre  Resaarch  and  Production 
Act  of  1903 — Minnesota  Mining  and 
Manufacturing  Company 

Notice  is  hereby  given  that,  on  August 
12, 1996,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C  4301 
et  seq.  ("the  Act"),  Minnesota  Mining 
and  Manufacturing  Company  ("3M") 
filed  a  written  notification 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  to  a  research  and 
development  venture  and  (2)  the  nature 
and  objectives  of  the  venture.  The 
notification  was  filed  for  the  purpose  of 
invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  Section  6(b) 
of  the  Act,  the  identities  of  the  parties 
to  the  venture  are  3M,  St.  Paul,  MN  and 
Actuarial  Sciences  Associations,  Inc. 
("ASA").  Somerset,  NJ. 

The  purpose  of  the  venture  is  to 
develop  technology  to  define  episodes 
of  treatment  for  the  diseases  and 
conditions  found  in  the  enrolled 
population  of  typical  managed  care 
organizations  (MCOs).  By  utilizing 
episode  definitions,  MCOs  will  better 
imderstand  and  evaluate  physician 
performance  in  terms  of  care  provided 
to  a  patient  for  a  particular  set  of 
problems,  leading  to  better  control  of 
costs  of  individual  services,  days  of 
care,  and  hospital  admissions. 
Constamx  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  96-23373  Filed  9-11-96;  8:45  am] 
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Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Portland  Cement 
Association 

Notice  is  hereby  given  that,  on  August 
16, 1996,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993.  15  U.S.C.  4301 
et  seq.  ("the  Act"),  the  Portland  Cement 
Association  ("PCA")  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  ext«iding  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  Continental  Cement 
Company,  Chesterfield,  MO  has 
resigned  from  PCA  and  Hawaiian 
Cement,  Honolulu,  Hawaii  will  resign 
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from  PCA  efiiactive  September  1, 1996. 
Additionally.  Roan  Industries  Inc., 
Holly  Hill.  SC  has  become  an  Associate 
Member  of  PCA. 

No  other  dianges  have  been  made  in 
either  the  membership  or  planned 
activities  of  the  PCA. 

On  January  7, 1985,  PCA  filed  its 
original  notihcation  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  February  5. 1985  (50  FR  5015). 
The  last  notification  was  filed  with  the 
Department  on  July  3, 1996.  A  notice 
was  published  in  the  Federal  Register 
on  July  30, 1^996  (61  PR  39667), 
Coastance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc  96-2^372  Filed  9-11-96;  8:45  am] 
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Employment  and  Training 
Administration 

Job  Training  Partrwrship  Act  Indian 
and  Native  American  Employmant  and 
Training  Programs;  Solicitation  for 
Grant  Application:  Final  Designation 
Procedures  for  Grantees  for  Program 
Yeare  1997-08 

agocy:  Employment  and  Training 
Administration,  Department  of  Labor. 
action:  Notice  of  final  designation 
procedures  for  grantees. 

SUMMARY:  Tliis  document  contains  the 
procedures  by  which  the  Department  of 
Labor  (EKDL)  will  designate  potential 
grantees  to  receive  two-year  grants  for 
Indian  and  Native  American 
Employment  and  Training  Programs 
under  the  Job  Training  Partnership  Act 
(JTPA),  and  to  exempt  grantees 
participating  in  the  Public  Law  102-477 
Demonstration  Project  from  designation 
cycle  competition.  The  designations 
will  be  for  JtPA  Program  Years  (PYs) 
1997  and  1998  (July  1. 1997  through 
June  30, 1999).  This  notice  provides 
necessary  information  to  prospective 
grant  applicants  to  enable  them  to 
submit  appropriate  requests  for 
designation. 

DATES:  Optional  Advance  Notices  of 
Intent  must  be  postmarked  no  later  than 
October  11,  |996.  Final  Notices  of  Intent 
must  be  postmarked  no  later  than 
January  1, 1^7. 

ADDRESSES:  $end  an  original  and  two 
copies  of  the  Advance  and  Final  Notices 
of  Intent  to  Mr.  Thomas  Dowd,  Chief, 
Division  of  ^dian  and  Native  American 
Programs,  R^om  N-4641  FPB  ATTN: 
MIS  Desk,  Us.  Department  of  Labor. 


200  Constitution  Avenue.  N.W., 
Washington,  D.C.  20210. 
SUPPLEMBITARY  INFORMATION:  The 
procedures  are  basically  the  same  as  the 
previous  procedure  used  for  PYs  1995 
and  1996,  except  that  the  waiver  of 
competition  provisions  of  Sec.  40lG)  of 
the  Act  will  not  be  utiUzed  for  this 
designation  cycle.  JTPA  section  401 
grantees  who  are  presently  operating 
under  Pub.  L.  102-477,  Indian 
Employment,  Training,  and  Related 
Services  Demonstration  Act  of  1992, 
must  submit  a  Final  Notice  of  Intent  for 
redesignation  under  this  preceding  in 
order  to  maintain  their  service  area 
designation  and  eligibility  for  funds 
imder  this  title.  They  are,  however, 
exempt  from  competition  for  the  current 
service  areas  covered  in  their  "477 
Plan",  assimaing  all  other  designation 
requirements  continue  to  be  met. 

Job  Training  Partnership  Act-  Indian 
and  Native  American  Programs;  Final 
Designation  Procedures  for  Program 
Years  1997-98 

Table  of  Contents 

Introduction:  Scx>pe  and  Purpose  of  Notice 
I.  General  Designation  Principles 
n.  Advance  Notice  of  Intent 
ni.  Final  Notice  of  Intent 

IV.  Preferential  Hierarchy  for  Determining 

Designations 

V.  Use  of  Panel  Review  Procedure 

VI.  Notification  of  Designation/ 
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Introduction:  Scope  and  Purpose  of 
Nodce 

Section  401  of  the  Job  Training 
Partnership  Act  (JTPA)  authorizes 
programs  to  serve  the  employment  and 
training  needs  of  Indians  and  Native 
Americans. 

Requirements  for  these  programs  are 
set  forth  in  the  JTPA  and  in  the 
regulations  at  20  CFR  Part  632.  The 
specific  organization  eligibility  and 
application  requirements  for 
designation  are  set  forth  at  20  CFR 
632.10  and  632.11.  Pursuant  to  these 
requirements,  the  Department  of  Labor 
(DOL)  selects  entities  for  funding  under 
section  401.  It  designates  such  entities 
as  potential  Native  American  section 
401  grantees  which  will  be  awarded 
grant  funds  contingent  upon  all  other 
grant  award  requirements  being  met. 
This  notice  describes  how  DOL  will 
designate  potential  grantees  who  may 
apply  for  grants  for  Program  Years  1997 
and  1998.  A  designated  entity  may 
apply  for  grant  funds  for  PY  1997  and 
PY  1998  without  further  competition. 

The  designation  process  has  two 
parts.  The  Advance  Notice  of  Intent  (see 


Part  n.  below)  is  optional  although 
strongly  recommended.  The  Final 
Notice  of  Intent  (see  Part  m,  below)  is 
mandatory  for  all  applicants.  Any 
organization  interested  in  being' 
designated  as  a  Native  American  section 
401  grantee  should  be  aware  of  and 
comply  with  the  procedures  in  these 
parts. 

The  amount  of  JTPA  section  401 
funds  to  be  awarded  to  designated 
Native  American  section  401  grantees  is 
determined  imder  procedures  described 
at  20  CFR  632.171  and  not  through  this 
designation  process.  The  grant 
apphcatioiTprocess  is  described  at  20 
CFR  632.18  through  632.20. 

I.  General  Designatitm  Principles 

Based  on  JTPA  and  applicable 
regulations,  the  following  general 
principles  are  intrinsic  to  the 
desisnation  process: 

(IjAll  applicants  for  designation  shall 
comply  with  the  requirements  found  at 
20  CFR  Part  632,  Subpart  B,  regardless 
of  their  apparent  standing  in  the 
preferential  hierarchy  (see  Part  IV. 
Preferential  Hierarchy  For  Determining 
Designations,  below).  The  basic 
eligibility,  application  and  designation 
requirements  are  foimd  in  20  CFR  Part 
632,  Subpart  B. 

(2)  The  nature  of  this  program  is  such 
that  Indians  and  Native  Americans  are 
entitled  to  program  services  and  are  best 
served  by  a  responsible  organization 
directly  representing  them  and 
designated  pursuant  to  the  applicable 
regulations.  The  JTPA  and  the  governing 
r^ulations  give  clear  preference  to 
Native  American-controlled 
organizations.  That  preference  is  the 
basis  for  the  steps  which  will  be 
followed  in  designating  grantees. 

(3)  A  State  or  Federally-recognized 
tribe,  band  or  group  on  its  reservation  is 
given  absolute  preference  over  any  other 
organization  if  it  has  the  capability  to 
administer  the  program  and  meets  all 
regulatory  requirements.  This 
preference  applies  only  to  the  area 
within  the  reservation  boundaries.  Such 
"reservation"  organization  which  may 
have  its  service  area  given  to  another 
organization  will  be  given  a  future 
opportunity  to  reestablish  itself  as  the 
"preference"  grantee. 

In  the  event  that  stich  a  tribe,  band  or 
group  (including  an  Alaskan  Native 
entity)  is  not  designated  to  serve  its 
reservation  or  geographic  service  area, 
the  DOL  will  consult  with  the  governing 
body  of  such  entities  when  designating 
alternative  service  deUverers,  as 
provided  at  20  CFR  632.10(e).  Such 
consultation  may  be  accompUshed  in 
writing,  in  person,  or  by  telephone,  as 
time  and  circumstances  permit.  When  it 
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is  necessary  to  select  alternative  service 
deliverers,  the  Grant  Officer  will 
continue  to  utilize  input  and 
reconunendations  from  the  Division  of 
Indian  and  Native  American  Programs 
(DINAP). 

(4)  In  desi^oating  Native  American 
section  401  grantees  for  off-reservation 
areas,  IX)L  will  provide  preference  to 
Indian  and  Native  American-controlled 
organizations  as  described  in  20  CFR 
632.10(f)  and  as  further  clarified  in  Part 
Vni  (1)  Indian  or  Native  American- 
Controlled  Organization  of  this  notice. 
As  noted  in  (3)  above,  when  vacancies 
occur,  the  Grant  Officer  will  continue  to 
utilize  input  and  recommendations  from 
IHNAP  when  designating  alternative 
service  deUverers. 

(5)  Inciunbent  and  non-inciunbent 
applicants  seeking  additional  areas  must 
submit  evidence  of  significant  support 
from  other  Native  American-controlled 
organizations  within  the  communities 
(geographic  service  areas)  which  they 
are  currently  serving  or  requesting  to 
serve.  See  Part  III,  Final  Notice  of  Intent, 
below,  for  more  details. 

(6)  The  Grant  Officer  will  make  the 
designations  using  a  two-part  process: 

(afrhose  applicants  described  in  Part 
IV(1)  of  the  Preferential  Hierarchy  For 
Determining  £)esignations  will  be 
designated  on  a  noncompetitive  basis  if 
all  preaward  clearances,  responsibiUty 
reviews,  and  regulatory  requirements 
are  met. 

(b)  All  appUcants  described  in  Part  IV, 
(2),  (3),  and  (4)  of  the  Preferential 
Hierarchy  for  Determining  Designations 
will  be  considered  on  a  competitive 
basis  for  such  areas,  and  only 
information  submitted  with  the  Final 
Notice  of  Intent,  as  well  as  preaward 
clearances,  responsibility  reviews,  and 
all  regulatory  requirements  will  be 
considered. 

(7)  Special  emplojrment  and  training 
services  for  Indian  and  Native  American 
people  have  been  provided  through  an 
established  service  deUvery  network  for 
the  past  22  years  under  the  authority  of 
JTPA  section  401  and  its  predecessor, 
section  302  of  the  repealed 
Comprehensive  Employment  and 
Training  Act  (CETA).  The  DOL  intends 
to  exercise  its  designation  authority  to 
preserve  the  continuity  of  such  services 
and  to  prevent  the  undue  fragmentation 
of  existing  geographic  service  areas. 
Consistent  with  the  present  regulations 
and  other  provisions  of  this  notice,  this 
will  include  preference  for  those  Native 
American  organizations  with  an  existing 
capability  to  deliver  employment  and 
training  services  within  an  established 
geographic  service  area.  Such  preference 
will  be  determined  through  input  and 
recommendations  from  the  Chief  of 


DOL's  Division  of  Indian  and  Native 
American  Programs  (DINAP)  and  the 
Director  of  DOL's  Office  of  Special 
Targeted  Programs  (OSTP),  and  through 
the  use  of  the  rating  system  described  in 
this  Notice.  Unless  a  non-incumbent 
applicant  in  the  same  prefsrential 
hierarchy  as  an  incumbent  applicant 
grantee  can  demonstrate  that  it  is 
significantly  superior  overall  to  the 
incumbent,  the  incumbent  will  be 
designated,  if  it  otherwise  meets  all  of 
the  requirements  for  redesignation. 

(8)  In  preparing  appUcation  for 
designation,  applicants  should  bear  in 
mind  that  the  purpose  of  JTPA,  as 
amended,  is  "to  estabUsh  pro^-ams  to 
prepare  youth  and  adults  facing  serious 
barriers  to  employment  for  participation 
in  the  labor  force  by  providing  job 
training  and  other  services  that  will 
result  in  increased  employment  and 
earnings,  increased  education  and 
occupational  skills,  and  decreased 
welfare  dependency,  thereby  improving 
the  quality  of  the  work  force  and 
enhancing  the  productivity  and 
competitiveness  of  the  Nation." 

n.  Advance  Notice  of  Intent 

The  purpose  of  the  Advance  Notice  of 
Intent  process  is  to  provide  section  401 
applicants,  prior  to  the  submission  of  a 
Final  Notice  of  Intent,  with  information 
relative  to  potential  competition.  While 
DOL  encoiu3ges  the  resolution  of 
competitive  request  at  the  local  level 
prior  to  final  submission,  the  Advance 
Notice  of  Intent  process  also  serves  to 
alert  those  whose  differences  cannot  be 
resolved  of  the  need  to  submit  a 
complete  Final  Notice  of  Intent 

Although  the  Advance  Notice  of 
Intent  process  is  not  mandated  by  the 
regulations,  participation  in  the  advance 
notice  process  by  prospective  section 
401  apphcants  is  strongly 
recommended.  The  Advance  Notice  of 
Intent  process  allows  the  appUcant  to 
identify  potential  incumbent  and  non- 
incumbent  competitors,  to  resolve 
conflicts  if  possible  and  to  prepare  a 
Final  Notice  of  Intent  with  advance 
knowledge  of  potential  competing 
requests. 

It  should  be  emphasized,  however, 
that  the  Advance  Notice  of  Intent 
process  does  not  ensure  that  all 
potential  competitors  have  been 
identified.  Some  appUcants  may  opt  ngt 
to  submit  an  Advance  Notice  of  Intent; 
others  may  change  geographic  service 
area  requests  in  the  Final  Notice  of 
Intend  Therefore,  as  noted  above, 
submissions  should  be  prepared  with 
these  possibilities  in  mind.  Although 
the  regulations  permit  incumbents  to 
submit  no  Advance  Notice  of  Intent  and 
to  submit  as  a  Final  Noti(»  of  Intent  no 


more  than-  a  Standard  Form  424 
"Application  for  Federal  Assistance" 
(SF  424)  for  their  existing  geographic 
service  areas,  this  choice  may  not  be  in 
the  incumbent's  best  interests  in  the 
event  of  unanticipated  competition. 

The  SF  424  is  not  to  be  used  for  the 
advance  notification  process.  As  in  the 
PY  1995-1996  designation  process.  DOL 
will  utiUze  the  Advance  Notice  of  Intent 
to  expedite  the  identification  of 
potentially  competitive  appUcants. 

All  organizations  interested  in  being 
designated  as  section  401  grantees 
should  submit  an  Advance  Notice  of 
Intent  The  Advance  Notice  is  to  be 
postmarked  no  later  than  October  11, 
1996,  or  15  calendar  days  after  the  date 
of  publication  of  this  Federal  Register 
Notice,  whichever  occurs  later.  An 
organization  may  submit  only  one 
Advance  Notice  of  Intent  for  any  and  all 
areas  for  which  it  wants  to  be 
considered.  The  Advance  Notice  of 
Intent  is  to  be  sent  to  the  Chief,  Division 
of  Indian  and  Native  American 
Programs,  at  the  address  cited  above. 
Incumbents  will  receive  a  description  of 
their  present  geographic  service  area  as 
dted  above. 

DOL's  first  step  in  the  designation 
process  is  to  determine  which  areas 
have  more  than  one  potential  appUcant 
for  designation.  For  those  areas  for 
which  more  than  one  organization 
submits  an  Advance  Notice  of  Intent.  ' 
each  such  organization  will  be  notified 
of  the  situation,  and  will  be  apprised  of 
the  identity  of  die  other  organization(8) 
applying  for  that  area.  Such  notification 
will  consist  of  providing  affected 
applicants  (including  incumbents  who 
have  not  submitted  Advance  Notices  of, 
Intent)  with  copies  of  all  Advance 
Notices  submitted  for  their  requested 
areas.  The  notification  will  state  that 
organizations  are  encouraged  to  vfoik 
out  any  confUcting  requests  among 
themselves,  and  that  a  final  Notice  of 
Intent  should  be  submitted  by  the 
required  postmark  deadline  of  January 
1, 1997  (see  Part  m.  Final  Notice  of 
Intent,  below). 

Under  the  Advance  Notice  of  Intent 
process,  it  is  DOL  policy  that,  to  the 
extent  possible  within  the  regulations,  a 
geographic  service  area  and  the 
applicant  which  wiU  operate  a  section 
401  program  in  that  area  are  to  be 
determined  by  the  Native  American 
community  to  be  served  by  the  program. 
In  the  event  the  Native  American 
community  cannot  resolve  differences, 
applicants  should  take  special  care  with 
their  final  Notices  of  Intent  to  msure 
that  they  are  complete  and  fully 
responsive  to  all  matters  covered  by  the 
preferential  hierarchy  and  rating 
systems  discussed  in  this  notice. 
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Information  pmvided  in  the  Advance 
Notice  of  Intent  process  shall  not  be 
considered  as  a  final  submission  as 
referenced  at  20  CFR  632. 1 1 .  The 
Advance  N<)tic8  of  Intent  is  a  procedural 
mechanism  to  facilitate  the  designation 
process.  The  regulations  do  not  provide 
ibr  formal  application  for  designation 
through  the  Advance  Notice  of  Intent. 
Although  tribes  and  organizations 
participating  in  the  employment  and 
training  demonstration  project  under 
Pub.  L.  102-^77  qualify  for  exemption 
from  designetion  comp>etition  under 
Sec.  401(1)  af  JTPA,  they  still  must 
submit  a  Final  Notice  of  Intent  to 
ccmtinue  to  receive  funds  imder  the 
JTPA. 

m.  Final  Notice  of  Intent 

Even  thoqgh  an  ANOI  has  been 
submitted,  ^  applicants  must  submit 
an  original  md  two  copies  of  a  Final 
Notice  of  Intent,  postmarked  not  later 
than  January  1, 1997,  consistent  with 
the  regulations  at  20  CFR  632.11.  Fmal 
Notices  of  Iiitent  may  also  be  delivered 
in  person  not  later  than  the  close  of 
business  on  the  Brst  business  day  of  the 
designation  year.  Exclusive  of  charts  or 
graphs  and  fettera  of  support,  the  Notice 
of  Intent  should  not  exceed  75  pages  of 
double-space  unreduced  type. 

Final  Notices  of  Intent  are  to  be  sent 
to  the  Qiief,  Division  of  Indian  and 
Native  American  Programs  (DINAP),  at 
the  address  cited  above. 

FinaJ  Notipe  of  Intent  Contents:  (as 
outlined  at  20  CFR  632.11) 

•  A  completed  and  signed  SF— 424, 
"Applicatioe  for  Federal  Assistance"; 

•  An  indi(:atlon  of  the  applicant's 
legal  status.  Including  articles  of 
incorporatioh  or  consortium  agreement 
as  appropriate; 

•  A  clear  indication  of  the  territory 
being  apphed  for.  in  the  same  format  as 
the  ANOI;    j 

•  Evidencs  of  community  support 
from  Native  American-controlled 
organization^;  and     '> ..,. 

•  Other  relevant  information  relating 
to  capability,  such  as  service  plans  and 
previous  experience  which  the 
applicant  feels  will  strengthen  its  case, 
including  in{brmation  on  any 
unresolved  or  outstanding 
administrative  problems. 

Final  Noti^  of  Intent  must  contain 
evidence  of  Community  support. 
Incumbent  and  non-incumbent  State 
and  Federals-recognized  tribes  need 
not  submit  s^ch  evidence  regarding 
their  OMm  reservations.  However,  such 
entities  are  required  to  provide  such 
evidence  for;any  area  which  they  wish 
to  serve  beyond  their  reservation 
boundaries. 


The  regulations  permit  current 
grantees  requesting  their  existing 
geographic  service  areas  to  submit  an  SF 
424  in  lieu  of  a  complete  apphcaticm, 
including  those  grantees  currently 
participating  in  the  demonstration 
imder  Public  Law  102-477  who  are 
exempt  from  designation  cycle 
competition.  As  noted  earUer  in  this 
notice,  current  grantees,  other  than 
tribes,  bands  or  groups  (including 
Alaskan  Native  entities)  requesting  their 
existing  areas,  are  encouraged  to 
consider  submitting  a  full  Pinal  Notice 
of  Intent  (evenr  if  their  geographic 
service  area  request  has  not  changed)  in 
the  event  that  competition  occura. 
Tribes,  bands  or  groups  (including 
Alaskan  Native  entities)  should  consider 
submitting  a  full  Final  Notice  of  Intent 
if  they  ciurently  serve  areas  beyond 
their  reservation  boundaries. 

Applicants  are  encouraged  to  modify 
the  geographic  service  area  requests 
identified  in  their  Advance  Notice  of 
Intent  to  avoid  competition  with  other 
applicants.  Applicants  are  discouraged 
from  adding  territory  to  the  geographic 
service  area  requested  and  identified  in 
the  Advance  Notice  of  Intent.  Any 
organization  applying  by  January  1, 
1997.  for  non-contiguous  geographic 
service  areas  shall  prepare  a  separate, 
complete  Final  Notice  of  Intent  for  each 
such  area  unless  currently  designated 
for  such  area(s). 

It  is  DOL's  policy  that  no  information 
affecting  the  panel  review  process  will 
be  solicited  or  accepted  past  the 
regulatory  postmarked  or  hand- 
delivered  deadlines  (see  Part  V,  Use  of 
Panel  Review  Procedure,  below).  All 
information  provided  before  the 
deadhne  must  be  in  writing. 

This  policy  does  not  preclude  the 
Qrant  Officer  from  requesting  additional 
information  independent  of  the  panel 
review  process. 

IV.  Preferential  Hierarchy  for 
Determining  Designation 

In  cases  in  which  only  one 

organization  is  applying  for  a  clearly 
identihed  geographic  service  area  and 
the  organization  meets  the  requirements 
at  20  CFR  632.10(b)  and  632.11(d),  DOL 
shall  designate  the  applying 
organization  as  the  grantee  for  the  area. 
In  cases  in  which  two  or  more 
organizations  apply  for  the  same  area  (in 
whole  or  in  p>art),  DOL  will  utilize  the 
order  of  designation  preference 
described  in  the  hierarchy  below.  The 
organization  will  be  designated, 
assuming  all  other  requirements  are 
met.  The  preferential  hierarchy  is: 

(1)  Indian  tribes,  bands  or  groups  on 
Federal  or  State  reservations  for  their 
reservation;  Oklahoma  Indians  only  as 


specified  in  Part  VQ,  Special 
Designatiffl)  Situaticms,  below;  and 
Alaucan  Native  entities  only  specified  in 
Part  Vn,  Special  Designation  Situations, 
below. 

(2)  Native  Amoican-controlled, 
community-baaed  organizations  as 
defined  in  Part  Vm  (1)  of  the  glossary 
in  this  notice,  with  significant  support 
from  other  Native  American-controlled 
organizations  within  the  service 
commimity.  This  includes  tribes 
applying  for  geographic  service  areas 
other  than  their  own  reservaticms. 

When  a  non-incumbent  can 
demonstrate  in  its  application,  by 
verifiable  Information,  that  it  is 
potentially  significantly  superior  overall 
to  the  incumbent,  a  formal  competitive 
process  will  be  utilized  which  may 
include  a  panel  review.  Such  potential 
will  be  determined  by  the  consideration 
of  such  factora  as  the  following: 
completeness  of  the  application  and        ' 
quality  of  the  contents;  documentation 
of  relevant  experience;  Native 
American-controlled  organizational 
support;  understanding  of  area  training 
and  employment  needs  and  approach  to 
addressing  such  needs;  and  the 
capability  of  the  incumbent.  If  there  is 
no  ihciunbent,  new  applicants  qualified 
for  this  category  would  compete  against 
each  other. 

(3)  Organizations  (private  nonprofit  or 
luiits  of  State  or  local  governments) 
having  significant  Native  American 
control,  such  as  a  governing  body  or 
administration  chaired  or  headed  by  a 
Native  American  and  having  a  majority 
memberahip  of  Native  Americans. 

(4)  Non-Native  American-controlled 
organizations.  In  the  event  such  an 
organization  is  designated,  it  must 
develop  a  Native  American  advisory 
process  as  a  condition  for  the  award  of 
araant. 

The  Chief,  DINAP,  will  make 
determinations  regarding  hierarchy, 
geographic  service  areas,  eUgibiUty  of 
new  applicants  and  the  timeliness  of 
submissions.  He  may  convene  a  task 
force  to  assist  in  making  such 
determinations.  The  role  of  the  task 
force  is  that  of  a  technical  advisory 
body. 

The  Chief,  DINAP,  will  ultimately 
advise  the  Grant  Officer  in  reference  to 
which  position  an  organization  holds  in 
the  designation  hierarchy.  Within  the 
regulatory  time  constraints  of  the 
designated  process,  the  Chief,  DINAP, 
will  utilize  whatever  information  is 
available. 

The  applying  organization  must 
supply  sufficient  information  to  permit 
the  determination  to  be  made. 
Organizations  must  indicate  the 
category  which  they  assume  is 
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appropriate  and  must  adequately 
support  that  assertion. 

V.  Use  of  Panel  Review  Procedure 

A  formal  competitive  process  may  be 
utilized  under  the  following 
dnnunstances:  • 

(1)  The  Chief.  DINAP,  advises  that  a 
new  applicant  qualified  for  the  second 
category  of  the  hierarchy  appears  to  be 
potentially  significantly  superior  overall 
to  an  incumbent  Native  American- 
controlled,  community-based 
organization  with  significant  local 
Native  Ajnerican  community  support. 

(2)  The  Chief,  DINAP,  advises  that 
more  than  one  new  applicant  is 
qualified  for  the  second  category  of  the 
hierarchy,  and  the  incumbent  grantee 
has  not  reapplied  for  designation. 

(3)  The  Chief,  DINAP,  advises  that 
two  or  more  organizations  have  equal 
status  in  the  third  or  fourth  categories  of 
the  hierarchy,  when  there  are  no 
applicants  qualified  for  the  first  and 
second  categories. 

When  competition  occurs,  the  Grant 
Officer  may  convene  a  review  panel  of 
Federal  Officials  to  score  the 
information  submitted  with  the  Final 
Notice  of  Intent.  The  purpose  of  the 
panel  is  to  evaluate  an  organization's 
capability,  based  on  its  application,  to 
serve  the  area  in  question.  The  panel 
will  be  provided  only  the  information 
described  at  20  CFR  632.11  and 
submitted  with  the  Final  Notice  of 
Intent.  The  panel  will  not  give  weight  to 
undociunented  assertions.  Any 
information  must  be  supported  by 
adequate  and  verifiable  dociunentation, 
e.g.,  supporting  references  must  contain 
the  name  of  the  contact  person,  an 
address  and  telephone  number. 

The  factors  listed  below  will  be 
considered  in  evaluating  the  capability 
of  the  applicant.  In  developing  the  Final 
Notice  of  Intent,  the  applicant  should 
organize  his  documentation  of 
capability  to  correspond  with  these 
factors. 

(1)  Operational  Capability — 40  points. 
(20  CFR  632.10  and  632.11) 

(a)  previous  experience  in 
successfully  operating  an  employment 
and  training  program  serving  Indians 
and  Native  Ainericans  of  a  scope 
comparable  to  that  which  the 
organization  would  operate  if 
designated — 20  points. 

(b)  Previous  experience  in  operating 
other  human  resources  development 
programs  serving  Indians  or  Native 
Americans  or  coordinating  employment 
and  training  services  with  such 
programs — 10  points. 

(c)  Ability  to  maintain  continuity  of 
services  to  Indian  or  Native  American 


participants  with  those  previously 
provided  under  JTPA — 10  points. 

(2)  Identification  of  the  training  and 
employment  problems  and  needs  in  the 
requested  area  and  approach  to 
addressing  such  problems  and  needs — 
20  points.  (20  CFR  632.2) 

(3)  Planning  Proces»— 20  points.  (20 
CFR  632.11) 

(a)  Private  sector  involvement — 10 
points. 

(b)  Community  support  as  defined  in 
Part  Vni  (1),  Designation  Process 
Glossary,  and  documentation  as 
provided  in  Part  I  (5),  General 
Designation  Principles — 10  points.  (4) 
Administrative  Capability — 20  points. 
(20CFR632.il) 

(a)  Previous  experience  in 
administering  public  funds  under  DOL 
or  similar  adininistrative 
requirements — 15  points.     . 

(b)  Experience  of  senior  management 
staff  to  be  responsible  for  a  DOL  grant — 
5  points. 

VL  Notification  of  Designation/ 
Nondesignation 

The  Grant  Officer  will  make  the  final 
designation  decision  giving 
consideration  to  the  following  factors: 
the  review  panel's  reconunendation,  in 
those  instances  where  a  panel  is 
convened;  input  fitim  DDvlAP,  the  Office 
of  Special  Targeted  Programs,  the  DOL 
Employment  and  Training 
Administration's  Office  of  Grant  and 
Contracts  Management  and  Office  of 
Management  Services,  and  the  DOL 
Office  of  the  Inspector  General;  and  any 
other  available  information  regarding 
the  organization's  financial  and 
operational  capability,  and 
responsibility.  The  Grant  Officer  will 
make  decisions  by  March  1, 1997,  and 
will  provide  them  to  all  applicants  as 
follows: 

(1)  Desijgnation  Letter.  The 
designation  letter  signed  by  the  Grant 
Officer  will  serve  as  official  notice  of  an 
organization's  designation.  The  letter 
will  include  the  geographic  service  area 
for  which  the  designation  is  made.  It 
should  be  noted  that  the  Grant  Officer 
is  not  required  to  adhere  to  the 
geographical  service  area  requested  in 
the  Final  Notice  of  Intent.  The  Grant 
Officer  may  make  the  designation 
applicable  to  all  of  the  area  requested, 

a  portion  of  the  area  requested,  or  if 
acceptable  to  the  designee,  more  than 
the  area  requested. 

(2)  Conditional  Designation  Letter. 
Conditional  designations  will  include 
the  nature  of  the  conditions,  the  actions 
required  to  be  finally  designated  and  the 
time  fiwne  for  such  actions  to  be 
accomplished. 


(3)  NONDESIGNATION  Letter.  Any 
organization  not  designated,  in  whole  or 
in  part,  for  a  geographic  service  area 
requested  will  be  notified  formally  of 
the  NONDESIGNATION  and  given  the  ^ 
basic  reasons  for  the  determination.  An 
applicant  for  designation  which  is 
refused  such  designation,  in,  whole  or  is 
part,  may  file  a  Petition  for 
Reconsideration  in  accordance  with  20 
CFR  632.13,  and  subsequently,  may 
appeal  the  NONDESIGNATION  to  an 
administrative  law  judge  under  the 
provisions  of  20  CFR  Part  636. 

If  an  area  is  not  designated  for  service 
through  the  foregoing  process, 
alternative  arrangements  for  service  will 
be  made  in  accordance  with  20  CFR 
632.12. 

Vn.  Special  Designation  Situations 

(1)  Alaskan  Native  Entities.  DOL  has 
established^geographic  service  areas  for 
Alaskan  Native  employment  and 
training  based  on  the  following:  (a)  The 
boundaries  of  the  regions  defined  in  the 
Alaskan  Native  Claims  Settlement  Act 
(ANCSA);  (b)  the  boundaries  of  major 
subregional  areas  where  the  primary 
provider  of  human  resource 
development  related  services  is  an 
Indian  Reorganization  Act  (IRA)- 
recognized  tribal  council;  and  (c)  the 
boundaries  of  the  one  Federal 
reservation  in  the  State.  Within  these 
established  geographic  service  areas, 
IX3L  will  designate  the  primary  Alaskan 
Native-controlled  human  resource 
development  services  provider  or  an 
entity  formally  designated  by  such 
provider.  In  the  paai,  these  entities  have 
been  regional  nonprofit  corporations, 
IRA-recognized  tribal  councils,  and  the 
tribal  government  of  the  Metlakatla 
Indian  Community.  DOL  intends  to 
follow  these  principles  in  designating 
Native  American  grantees  in  Alaska  tor 
Prop-am  Years  1997  and  1998. 

(2)  Oklahoma  Indians.  DOL  has 
established  a  service  delivery  system  for 
Indian  employment  and  training 
programs  in  Oklahoma  based  on  a 
preference  for  Oklahoma  Indians  to 
serve  portions  of  the  State.  Generally, 
geographic  service  areas  have  been 
designated  geographically  as 
countywide  areas.  In  cases  in  which  a 
significant  portion  of  the  land  area  of  an 
individual  county  lies  within  the 
traditional  jurisdiction(8)  of  more  tbnn 
one  tribal  government,  the  service  ai.  a 
has  been  subdivided  to  a  certain  extent 
on  the  basis  of  tribal  identification 
information  contained  in  the  most 
recent  Federal  Decennial  Census  of 
Population.  Wherever  possible, 
arrangements  mutually  satisfactory  to 
grantees  in  adjoining  or  overlapping 
geographic  service  areas  have  been 
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honared  by  DOL.  DOL  intends  to  follow 
these  principles  in  designating  Native 
American  g^vntees  in  Oklahoma  for 
Program  Years  1997  and  1998,  to 
presOTve  cofitinulty  and  prevent 
imnecessary  firagmentation. 

Vm.  DesigaatM»  Process  Gloasaiy 


In  order  to  ensure  that  all  interested 
parties  have  the  same  understanding  of 
the  process,  the  following  definitions 
are  provide^: 

(1)  Indian  or  Native  American- 
Controlled  Organization.  This  is  defined 
as  any  orgaaization  with  a  governing 
board,  more  than  50  percent  of  whose 
m«nbers  are  Indians  or  Native 
Americans.  Such  an  organization  can  be 
a  tribal  government,  Native  Alaskan  or 
Native  Hawaiian  entity,  consortiiun,  or 
public  or  private  nonprofit  agency.  For 
the  purpose  of  hierarchy 
determinations,  the  governing  board 
must  have  decision-making  authority  for 
the  section  401  program. 

(2)  Servicb  Area.  This  is  defined  as, the 
geographic  srea  described  as  States, 
counties,  aiii/or  reservations  for  which 
a  designatidi  is  made.  In  some  cases,  it 
will  also  show  the  spedficpopulation 
to  be  served.  The  service  area  is  defined 
by  the  Grant  Officer  in  the  formal 
designation  letter.  Grantees  must  ensure 
that  all  eligible  population  members 
have  equitable  access  to  employment 
and  training  services  within  the  service 
area.  1 

(3)  Community  Support.  This  is 
evidence  of  active  participation  and/or 
endorsement  from  Indian  or  Native 
American-controlled  organizations 
within  the  gieographic  service  area  for 
which  desi^iation  is  requested. 

While  applicants  are  not  precluded 
from  submitting  attestations  of  support    . 
from  individuals,  the  business 
community.  State  and  local  government 
offices,  and  community  organizations 
that  are  not  Indian  or  Native  American- 
controlled,  diey  should  be  aware  that 
such  endorsements  do  not  meet  DOL's 
definitional  Icriteria  for  community 
support. 

Signed  at  Wasbington.  DC.  this  29th  day  of 
August,  1996. 

Thomas  M,  Dowd. 

Chief,  Division  of  Indian  and  Native 
American  Prd^nuns. 

Paul  A.  Mayrimd. 

Director,  OffiUfi  of  Special  Targeted  Programs. 

JwMS  C  DeLvca, 

Grant  Officer,  Office  of  Grants  and  Contracts 

Management,  Division  of  Acquisition  and 

Assistance. 

(FR  Doc.  96-:^386  Filed  9-11-96;  8:45  am) 
saajNO  cooe  4tio-30-p 


NATIONAL  AERONAUTICS  AND     » 
SPACE  ADMINtSTfUTION 

(NoOoe  96-11] 

NASA  AdviwNy  Council^  Mnoflty 
BusliMM  nwoufC6  AdwiXNy 
CofimiitteCt  Mmqiiq 

aqbicy:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Minority 
Business  Resource  Advisory  Committee. 

DATS8:  September  26, 1996, 8  a.m.  to  4 
p.m. 

ADDRESSES:  NASA  Headquarters  Room 
9H40  (9th  Floor  Program  Review 
Center),  300£  Street  SW.  Washington, 
DC  20546. 

FOR  njRTHER  mFORMATUN  CONTACT: 
Mr.  Ralph  C.  Thomas,  m.  Office  of 
Small  and  EHsadvantaged  Business 
Utilization,  National  Aeronautics  and 
Space  Administration,  Room  9K70, 300 
E  Street  SW,  Washington.  DC  2(^46, 
(202)  358-2088. 

SUPPt^MBITARY  INFORMATKM:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 

—Call  to  Order 

— ^Reading  of  Minutes 

—Update  on  NASA  SDB  Program 

— ^Report  imm  the  Chairman 

— Public  Comment 

— Proposed  MBRAC  Recommendations 

— Subcommittee  Reports 

— New  Business 

— ^Ad)oum 

It  is  imperative  that  the  meeting  be 
held  on  this  date  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  September  6, 1996. 
Leslie  M.  Nolan. 

Advisory  Committee  Management  Officer. 
National  Aeronautics  and  Space 
Administration. 

IFR  Doc.  96-23407  Filed  9-11-96;  8:45  am] 
aajjMo  cooe  Ts«»-«i^ 

[Notioe  96-112] 

Notice  of  Prospective  Patent  Ucensa 

AQBICY:  National  Aeronautics  and 
Space  Administration. 

ACTKXifc  Notice  of  prospective  patent 
license. 


summary:  NASA  hereby  gives  notice 
diat  UbiquiTex  Technologies 
Corporation,  of  2200  Space  Park  Drive. 
Suite  200.  Houston.  Texas  770S8.  has 
requested  an  exclusive  license  to 
practice  the  invention  disclosed  in 
NASA  Case  No.  M3C-21487-4,  entitled 
"Atomic  Oxygen  Reector  HaviDg  At 
Least  One  Si(te  Arm  Conduit."  for 
which  a  U.S.  Patent  Application  was 
filed  (m  ^lly  26, 1994,  and  ^signed  to 
the  United  States  of  America  as 
represented  by  the  Administrator  of  the 
National  Aeronautics  and  Space 
Admiiustration.  Written  objections  to 
the  prospective  grant  of  a  license  should 
be  sent  to  Mr.  Hardie  R.  Barr.  Patent 
Attorney,  Johnson  Space  Center. 
DATE:  Responses  to  this  notice  must  be 
received  by  NovembOT  12, 1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Hardie  R.  Barr,  Patent  Attorney,  Johnson 
Space  Center,  Mail  Code  HA,  Houston. 
TX  77058-3696;  telephone  (713)  483- 
1003. 

Dated:  September  9, 1996. 
Edward  A.  Frankle, 
General  Counsel. 

[FR  Doc.  96-23406  Piled  9-11-^;  8:45  am] 
MLUNQ  COOe  7>1«-«1-M 


NUCLEAR  REGULATORY 
COMMlSStON 

[Docket  No.  72-«  (50-267)] 

Notice  of  issuance  of  Amendment  to 
Materials  License  SNII»-2S04;  Public 
Service  Company  of  Colorado,  Fort  SL 
Vraln  Independent  Spent  Fuel  Storage 
Installation 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  3  to  Materials 
License  No.  SNM-2504  held  by  the 
PubUc  Service  Company  of  Colorado 
(PSCo)  for  the  receipt,  possession, 
storage,  and  transfer  of  spent  fuel  at  the 
Fort  St.  Vrain  (FSV)  independent  spent 
fuel  storage  installation  (ISFSI),  located 
in  Weld  County,  Colorado.  The 
amendment  is  effective  as  of  the  date  of 
issuance. 

By  application  dated  Jime  27, 1996, 
PSCo  requested  an  amendment  to  its 
ISFSI  license  to  add  an  action  statement 
to  the  seismic  instrumentation 
specification.  Technical  Specification 
3.4,  for  the  ISFSI. 

This  amendment  complies  with  the 
standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  the  Commission's  rules    - 
and  regulations.  The  Commission  has 
made  appropriate  findings  as  required 
by  the  Act  and  the  Commission's  rules 
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and  regulations  in  10  CFR  Chapter  I. 
which  are  set  forth  in  the  license 
amendment.  

In  accordance  Mrith  10  CFR 
72.46(b)(2),  a  determination  has  been 
made  that  the  amendment  does  not 
present  a  genuine  issue  as  to  whether 
public  health  and  safety  will  be 
significantly  affected.  Therefore,  the 
publication  of  a  notice  of  proposed  ' 
action  and  an  opportunity  for  hearing  or 
a  notice  of  hearing  is  not  warranted. 
Notice  is  hereby  given  of  the  right  of 
interested  persons  to  request  a  hearijig 
on  whether  the  action  should  be'^     '-■  >. 
rescinded  or  modified. 

The  Commission  has  determined  that 
the  issuance  of  the  amendment  will  not 
result  in  any  significant  environmental 
impact  and  that,  pursuant  to  10  CFR 
51.22(c)(10)(ii),  an  environmental 
assessment  need  not  be  prepared  in 
connection  with  issuance  of  the 
amendment. 

Documents  related  to  this  action  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room 
located  at  the  Gelman  Building,  2120  L 
Street,  NW,  Washington,  DC  20555,  and 
at  the  Local  Public  Document  Ro<xn  at 
the  Weld  Library  CWstrict,  Lincoln  Park 
Branch,  919  7th  Street,  Greeley, 
Colorado  80631. 

Dated  at  Rockville,  Maryland,  this  29th  day 
of  August  1996. 

For  the  Nuclear  Regulatory  Commission. 
Cluffln  J.  Haughney, 
Deputy  Director,  Spent  Fuel  Project  Office. 
Office  of  Nuclear  Material  Safety  and 
Safeguards. 
[FR  Doc.  9&-23363  Filed  9-11-96;  8:45  ami 

BMUNQOOOe  7BM-01-P 

[DoekM  Nos.  S0-Z72  and  50-^11] 

Public  Service  Electric  and  Gas 
Company;  Salem  Nuclear  Generating 
Station,  Units  1  artd  2;  Notice  of 
Consideration  of  Issuance  of 
Amendments  to  FacHity  Operating 
Licenaes,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  DPR-70 
and  DPR-75  issued  to  Public  Service 
Electric  and  Gas  Company  (the  licensee) 
for  operation  of  the  Salem  Nuclear 
Generating  Station,  Units  1  and  2, 
located  in  Salem  County,  New  Jersey. 

The  proposed  amendment  would 
delete  License  Condition  2.C.(24)(a)  for 
Unit  2,  which  required  estabUshment  by 
June  3, 1981,  of  regularly  scheduled  8- 
hour  shifts  without  reliance  on  routine 


use  of  overtime.  The  proposed 
amendment  also  modifies  Technical 
Specification  6.2.2  for  both  units  to 
incorporate  limits  on  overtime. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determinatimi  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  acddeot  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequence  of  an  accident  previously 
evaluated. 

The  proposed  change  does  not  involve  a 
physical  or  procedural  change  to  any 
structure,  system,  or  component  that 
significantly  afiiscts  the  probability  or 
consequences  of  any  accident  or  malfunction 
of  equipment  important  to  safety  previously 
evaluated  in  the  Updated  Final  Safety 
Analysis  Report  (UFSAR).  The  propcMsed 
changes  will  permit  the  use  of  12-hour  shifts 
which  average  40  hours  per  week  and  also 
satisfy  the  guideline  in  Generic  Letter  82-12 
for  operating  shifts. 

This  change  is  administrative  in  nature  and 
has  no  significant  impact  on  the  probabilities 
or  consequences  of  any  evaluated  accident  or 
malfunction  of  safety  important  equipment. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  revision  involves  no 
physical  changes  in  the  plant  or  to  the 
manner  in  which  plant  systems  are  operated. 
The  change  modifies  the  working  hours  per 
shift  for  operating  personnel  without 
significantly  changing  the  hours  worked  per 
week  and  retains  the  current  limitations  on 
excessive  overtime.  The  proposed  changes 
are  administrative  in  nature;  therefore,  no 
new  or  different  accident  is  created. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

This  is  an  administrative  change  and  does 
not  affect  any  margins  of  safety.  Plant 
operation  with  the  proposed  revision  to  shift 
working  hours  has  been  found  to  improve 
operator  morale  and  performance. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  liased  on  this 


review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
simificant  hazards  consideration. 

The  Conunission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  drcumstanoes  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  faciUty,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  tbe 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
pubhsh  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportimity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  biformation  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  and 
should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  he 
dehvered  to  Room  6D22,  Two  White 
Flint  North,  11545  Rockville  Pike, 
Rockville,  Maryland,  from  7:30  a.m.  to 
4:15  p.m.  Federal  woricdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gehnan  Building,  2120  L 
Street,  NW.,  Washington,  DC. 

The  fihng  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  Octolwr  15, 1996,  the  Ucensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facihty  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  le^e  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  lie 
filed  in  accordance  with  the 
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Commissiofi's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2^  Interested  persons  should 
consult  a  durent  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW.. 
Washingtoa,  DC,  and  at  the  local  public 
document  (oom  located  at  the  Salem 
Free  Public  Library,  112  West 
Broadway,  ISalem,  New  Jersey.  If  a 
request  for  a  beering  or  petition  for 
leave  to  intervene  is  61ed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safisty  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  afiiscted  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  refnence  to  ue 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  0xtent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
efliect  of  any  order  which  may  be 
entered  in  mo  proceeding  on  the 
petitioner's;  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  personj  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  tq  15  days  prior  to  the  first 
prehearing  Conference  scheduled  in  the 
proceeding^  but  such  an  amended 
f>etition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceedings  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contention^  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  tha  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  whi^i  the  petitioner  intends  to 
rely  in  prolong  the  contention  at  the 
hearing.  Thje  petitioner  must  also 


provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establidi 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  ccmsideratimi.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effiactive, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Celman  Building, 
2120  L  Sti-eet,  NW.,  Washington.  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice  -> 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  1-(800)  24&-5100  (in  Missouri 
l-(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Niunber  N1023  and  the 
following  message  addressed  to  John  F. 
Stolz:  petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 


sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatcny 
Commission.  Washington,  DC  20555- 
0001,  and  to  Mark  ).  Wetteiiiahn, 
Esquire,  Winston  and  Strawn,  1400  L 
Street.  NW.,  Washingtcm,  DC  2000&- 
3502,  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(1)  (i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  fbr 
amendment  dated  August  27. 1996. 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street.  NW..  Washington,  DC,  and  at  the 
local  public  document  room  located  at 
the  Salem  Free  Public  Library,  112  West 
Broadway,  Salem,  New  Jersey. 

Dated  at  Rockville,  Maryland,  this  6th  day 
of  September  1996. 

For  the  Nuclear  Regulatory  Commission. 
Laonard  N.  Okhan, 

Senior  Project  Manager,  Project  Directorate 
1-2,  Division  of  Reactor  Projects — I/U,  Office 
of  Nuclear  Reactor  Regulation. 
[FR  Doc.  96-23365  Filed  4-11-96;  8:45  am] 
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Meeting  on  DQ-1053 

AGBKY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  meeting. 

summary:  The  Nuclear  Regulatory 
Commission  staff  with  its  contractors 
will  meet  to  discuss  DG-1053, 
"Calculational  and  Dosimetry  Methods 
for  Determining  Pressure  Vessel 
Fluence,"  including  changes  made  from 
earlier  issuance  as  DG-1025  and 
discussion  of  submitted  public 
comments. 

DATES:  Wednesday,  September  18, 1996. 
TIME:  9:00  a.m.-3:00  p.m. 
ADDRESSES:  National  Institute  for 
Standards  and  Technology,  270  & 
Quince  Orchard  Road.  Administration 
Building — Green  Auditorium, 
Gaithersburg,  MD. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carolyn  Fairbafiks,  Electrical,  Materials, 
and  Mechanical  Engineering  Branch, 
Office  of  Nuclear  Regulatory  Research, 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001, 
Telephone:  (301)  415-6719. 
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Dated  at  Rockville,  Maryland,  this  eth  day 
of  September,  1996. 

For  the  Nuclear  Regulatory  Commission. 
Mkliael  E.  MayfioM. 

Chief,  Electrical,  Materials,  and  Mechanical 
Engineering  Branch. 
(FR  Doc.  96-23364  Filed  9-11-96;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  OMB  Review; 
Comment  Request 

Upon  Written  Request,  (Copies 
Available  From:  Securities  and 
Exchange  Ckimmission,  Office  of  Filings 
and  Information  Services,  Washington, 
D.C.  20549. 

New 

Proposed  Rule  lOA-1    SEC  File  No. 
270-425    OMB  Control  No.  3235-NEW 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwoii.  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
(Commission  or  SEC)  has  submitted  to 
the  Office  of  Management  and  Budget  a 
request  for  approval  of  proposed  Rule 
lOA-1  under  the  General  Rules  and 
Regulations  under  the  Securities 
Exchange  Act  of  1934. 

Proposed  Rule  lOA-1  would 
implement  the  reporting  requirements 
in  Section  lOA  of  the  Exchange  Act, 
which  was  enacted  by  Congress  on 
December  22, 1995  as  part  of  the  Private 
Securities  Litigation  Reform  Act  of 
1995,  Public  Law  No.  104-67.  Likely 
respondents  are  those  registrants  filing 
audited  financial  statements  under  the 
Securities  Exchange  Act  of  1934  and  the 
Investment  Company  Act  of  1940. 
Under  section  lOA  (and  proposed  Rule 
lOA-1)  reporting  would  occur  only  if  a 
registrant's  board  of  directors  receives  a 
report  firom  its  auditors  that  (1)  there  is 
an  illegal  act  material  to  the  registrant's 
financial  statements.  (2)  senior 
management  and  the  board  have  not 
taken  timely  and  appropriate  remedial 
action,  and  (3)  the  failure  to  take  such 
action  is  reasonably  expected  to  warrant 
the  auditor's  modification  of  the  audit 
report  or  resignation  from  the  audit 
engagement.  The  board  of  directors 
must  notify  the  Commission  within  one 
business  day  of  receiving  such  a  report. 
If  the  board  fails  to  provide  that  notice, 
then  the  auditor,  within  the  next 
business  day,  must  provide  ttie 
Conunission  with  a  copy  of  the  report 
that  it  gave  to  the  board.  It  is  expected 
that  satisfaction  of  these  conditions 
precedent  to  the  reporting  requirements 


will  be  rare.  It  is  estimated  that  the 
proposed  amendments,  if  adopted,  may 
result  in  an  aggregate  additional 
reporting  burden  of  10  hours. 

General  comments  regarding  the 
estimated  burden  hours  should  be 
directed  to  the  OMB  Clearance  Officer  at 
the  address  below.  Any  comments 
concerning  the  accuracy  of  the 
estimated  average  burden  hours  for 
compliance  with  Commission  rules  and 
forms  should  be  directed  to  Michael  E. 
Bartell,  Associate  Executive  Director, 
Office  of  Information  Technology, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  N.W.,  Washington,  D.C. 
20549  and  Clearance  Officer,  Office  of 
Management  and  Budget,  Room  3208, 
New  Executive  Office  Building, 
Washington,  D.C.  20503. 

Dated:  August  26, 1996. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  96-23314  Piled  9-11-96;  8:45  am] 
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[Raleaae  No.  3S-2666q 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  As  Amended 
f'Act") 

September  6, 1996. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
September  30, 1996,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Wastiington,  DC  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as  amended. 


may  be  granted  and/or  permitted  to 
become  effective. 

Nordieast  Utilities,  at  aL  (70-889S) 

Northeast  Utilities,  174  Brush  mil 
Avenue.  West  Springfield, 
Massachusetts  01090-0010,  a  registered 
holding  company,  and  five  subsidiary 
companies,  The  Connecticut  06037, 
Western  Massachusetts  Electric 
Company,  174  Brush  Hill  Avenue,  West 
Springfield,  Massachusetts  01090-0010, 
Public  Service  Company  of  New 
Hampshire,  1000  Ehn  Street, 
Manchester,  New  Hampshire  03101, 
North  Atlantic  Energy  Corporation 
("NAEC'),  1000  Ehn  Street,  Manchester, 
New  Hampshire  03101  and  Holyoke 
Water  Power  Company.  1  Canal  Street, 
Holyoke,  Massachusetts  01040,  have 
filed  an  application-declaration  under 
sections  6(a),  7,  9(a)  and  10  of  the  Act 
and  rule  54  thereimder. 

The  applicants  request  authority  to 
enter  into,  and  perform  the  obligations 
arising  under,  agreements  for  various 
interest  rate  management  instruments, 
including  interest  rate  swaps,  caps, 
floors,  collars  and  forward  rate 
agreements  or  any  other  similar 
instruments  ("Interest  Rate  Management 
Instruments"  or  "IRMI").  from  time  to 
time  through  the  period  ending 
December  31,  2001,  in  connection  with 
existing  and  future  debt.  The  applicants 
propose  that  the  term  of  the  IRMI  would 
not  exceed  the  maximum  maturity  of 
the  underlying  debt  or  the  maturity  of 
anticipated  specific  future  debt 
issuances,  proportionate  to  the  amount 
of  debt  at  each  maturity  level. 

Each  applicant,  other  than  NAEC, ' 
undertakes  that  the  total  notional 
principal  amount  of  its  IRMI  will  not 
exceed  25%  of  its  total  outstanding  debt 
at  any  one  time.  NAEC  would  make  the 
identical  undertaking,  but  subject  to  a 
65%  debt  limitation.  In  no  case  would 
the  notional  principal  amount  of  any 
IRMI  exceed  that  of  the  underlying  debt 
instrument  and  related  interest  rate 
exposure. 

Each  applicant  would  enter  into  IRMI 
transactions  with  each  proposed 
counterparty  pursuant  to  a  separate 
vmtten  agreement.  The  applicants  will 
enter  into  IRMI  with  counterparties 
whose  senior  secured  debt  ratings,  as 
published  by  Standard  &  Poor's 
Corporation  ("S&P"),  are  greater  than  or 
equal  to  "BBB+"  or  an  equivalent  rating 
from  another  rating  agency,  and  at  least 
75%  of  the  outstanding  principal 
amount  of  IRMI  will  be  held  by 
counterparties  with  S&P  credit  ratings  of 
"A"  or  higher,  or  an  equivalent  rating. 
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New  Englend  Electric  System  (70-8901) 

New  England  Electric  System 
("NEES").  25  Research  Drive. 
Westborough,  Massachusetts  01582,  a 
registered  holding  company,  has  Hied 
an  declaration  under  sections  6(a)  and  7 
of  the  Act  and  rule  54  thereunder. 

NEES  ploposes  to  issue  and  sell  up  to 
a  maximum  aggregate  outstanding 
principal  amount  of  $100  million  of 
short-tenrt  notes  to  banks  from  time-to- 
time  throqgh  October  31,  2001.  The 
notes  will  mature  in  less  than  one  year 
from  the  dete  of  issutace.  NEES  will 
negotiate  i|dth  banks  the  interest  costs  of 
such  borrowings.  The  effective  interest 
cost  of  borrowings  will  not  exceed  the 
effective  interest  cost  of  borrowings  at 
the  greater  of  the  blank's  base  or  prime 
lending  rate,  or  the  rate  published  by 
the  Wall  Street  Journal  as  the  high 
federal  funds  rate  plus,  in  either  case, 
1%.  NEES  pays  fees  to  the  banks  in  lieu 
of  compeneating  balance  arrangements. 
Certain  of  the  borrowings  may  be 
without  prepayment  privileges.  Based 
upon  the  current  base  lending  rate  of 
8.25%  and  an  equivalent  or  lower 
federal  funds  rates,  the  effective  interest 
cost  would  not  exceed  9.25%  per 
annum. 

NEES  currently  does  not  expect  to 
incur  short-term  borrowings  under  this 
authority.  However,  NEES  believes  the 
requested  authority  in  necessary  in 
order  for  it|  to  act  quickly  in  response  to 
an  emergency  affecting  it  or  more  or 
more  of  its  subsidiaries. 

Entergy  Corporation  (70-8903) 

Entergy  Corporation  ("Entergy"),  639 
Loyola  Avenue,  New  Orleans,  Louisiana 
70113,  a  registered  holding  company, 
has  nied  a  declaration  under  sections 
6(a)  and  7  of  the  Act  and  rule  53 
thereundef. 

By  prior  Commission  order  (HCAR 
No.  26343;  July  27.  1995),  Entergy  was 
authorizec^  to  enter  into  a  credit 
agreement  with  one  or  more  banks  to 
effect  borrewings  and  reborrowings 
from  time-to-time,  for  a  period  not  to 
exceed  three  years,  in  an  aggregate 
principal  amount  outstanding  at  any 
one  time  not  to  exceed  $300  million. 
Entergy  was  to  use  the  proceeds  of  the 
credit  agreement  for  general  corporate 
purposes.  Including  the  acquisition  of 
the  outstanding  common  stock  and 
investments  in"exempt  wholesale 
generators"  ("EWGs")  and  "foreign 
utility  conipanies"  ("FIJCOs"),  as  those 
terms  are  mspectively  denned  in 
sections  3t  and  33  of  the  Act,  and 
related  noa-utility  businesses,  subject  to 
any  required  Commission  approvals. 

Entergy  Entered  into  a  $300  million 
credit  agreement  ("Credit  Agreement"), 


dated  as  of  October  10. 1995.  among 
Entergy,  as  borrower,  certain  banks 
named  therein  as  lender  banks,  and 
Citibank,  N.A.,  as  agent.  The 
indebtedness  currently  outstanding 
under  the  Credit  Agreement  is 
approximately  $270  million,  which  was 
drawn  to  complete  the  acquisition  of 
CitiPower  Limited. 

Entergy  now  proposes  to  entn  into  an 
amendment,  modification  or 
supplement  of  the  Credit  Agreement 
and/or  one  or  more  additional  credit 
facilities  (collectively,  "Credit 
Facilities")  with  one  or  more  banks  that 
would  permit  Entergy  to  effiact 
borrowings  and  reborrowings,  from 
time-to-time  no  later  than  E)ecember  31, 
2002,  of  not  more  than  $500  million  at 
any  one  time  outstanding,  by  issuing  to 
participating  banks  ("Banks")  its 
unsecured  promissory  notes  payable  no 
later  than  December  31,  2002.  llie 
names  of  the  Banks,  the  maximum, 
amount  of  the  aggregate  commitment  of 
such  Banks,  (which  will  not  exceed 
$500,  million  and  the  maximum 
amounts  of  their  respective 
participations  (collectively,  the 
"Commitments")  in  the  proposed 
borrowings  by  Entergy  will  be  supplied 
by  filing  under  rule  24. 

Entergy  proposes  that  each  borrowing 
could  either  be  made  pro  rata  among  the 
Banks  according  to  their  respective 
Commitments,  or  be  allocated  among 
one  or  more  of  the  Banks  in  such 
proportions  as  the  Banks  and  Entergy 
shall  agree.  Each  payment  by  Entergy 
with  respect  to  a  borrowing  would  be 
made  pro  rata  among  the  Banks 
according  to  their  respective  ratable 
portions  of  such  borrowings.  The 
Commitments  would  remain  in  effect 
until  no  later  than  December  31.  2002, 
subject  to  the  right  of  Entergy  at  any 
time  upon  proper  notice  to  terminate 
the  Commitments  or  from  time-to-time 
to  reduce  the  Commitments  then  in 
effiect.  Any  such  reduction  of  the 
Commitments  would  be  accompanied 
by  prepayment  of  the  outstanding 
borrowings  and  accrued  interest  to  the 
extent  that  the  aggregate  principal 
amount  then  outstanding  exceeded  the 
reduced  Commitments  of  the  Banks. 

Under  the  proposed  arrangements, 
each  borrowing  would  bear  interest 
from  the  date  thereof  on  the  unpaid 
principal  amount  at  a  rate  per  annum 
selected  by  Entergy,  from  time-to-time, 
from  a  number  of  specified  interest  rate 
options.  Such  interest  rate  options  will 
include  but  not  be  limited  to  some  or  all 
of  the  following:  (1)  The  prime 
commercial  loan  rate  of  a  specified  Bank 
(or  an  average  of  such  rates  of  some  or 
all  of  the  Banks)  ("Prime  Rate")  from 
time-to-time  in  effect;  (2)  the  sum  of  (A) 


specified  offerod  rates  for  certificates  of 
deposit  of  a  specified  Bank  (or  an 
average  of  such  rates  of  some  or  all  of 
the  Banks)  for  amounts  equivalent  to 
such  borrowing  and  for  selected  interest 
periods,  appropriately  adjusted  for  the 
cost  of  reserves  and  F.D.I.C.  insurance 
and  (B)  a  margin  not  in  excess  of  1  %  per 
annum  ("CD  Rate");  (3)  the  sum  of  (A) 
specified  rates  offered  for  U.S.  dollar 
deposits  by  or  to  a  specified  Bank  (or  an 
average  of  such  rates  of  some  or  all  of 
the  Banks)  in  the  interbank  eurodollar 
market  for  amounts  equivalent  to  such 
borrowing  and  for  selected  interest 
periods,  appropriately  adjusted  for  the 
cost  of  reserves  and  (B)  a  margin  not  in 
excess  of  1%  per  annum  ("LIBOR 
Rate");  or  (4)  a  rate  negotiated  at  the 
time  of  borrowing  with  one  or  more 
Banks,  which  would  not  in  any  event 
exceed  a  maximum  rate  of  the  Prime 
Rate  plus  2%  per  annum,  appropriately 
adjusted  for  the  cost  of  bidding  or 
negotiation  ("Auction  Advance  I?ate"). 

hi  general,  interest  on  Prime  Rate 
borrowings  would  be  payable  quarterly, 
and  interest  on  CD  Rate  and  LIBOR  Rate 
borrowings  would  be  payable  at  the  end 
of  selected  interest  periods  for  such 
borrowings,  or,  depending  upon  the 
length  of  such  selected  interest  periods, 
at  specified  intervals  within  such 
periods  and  at  the  end  of  such  periods. 
Interest  on  Auction  Advance  Rate 
borrowings  would  be  payable  on  such 
dates  as  are  agreed  to  by  Entergy  and 
Banks  funding  such  borrowings. 

Entergy  has  stated  that  it  may  agree  to 
pay  to  each  Bank  a  facility  fee  for  the 
period  from  the  commencement  of  the 
borrowing  arrangements  to  and 
including  December  31,  2002,  or  any 
earlier  date  of  termination  of  the 
Commitments,  computed  at  a  rate  not  in 
excess  of  Vt  of  1%  per  annum  of  the 
total  Commitments  in  effect  during  the 
period  for  which  payment  is  made. 
Entergy  may  also  agree  to  pay  to  the 
agent  Bank,  if  any,  an  agent  fiee  for  the 
period  from  the  commencement  of  the 
borrowing  arrangements  to  and 
including  December  31.  2002,  or  any    . 
earlier  date  of  termination  of  the 
Commitments,  not  in  excess  of  $200,000 
per  annum.  The  facility  fee  and  agent 
fee  would  be  payable  on  an  annual  or 
a  quarterly  basis  and  on  the  date  upon 
which  Entergy  shall  terminate  the 
Commitments.  Entergy  may  also  agree  to 
pay  to  the  Banks  an  up-front  fee  not  in 
excess  of  1%  of  the  total  Commitments. 

Entergy  presently  intends  to  repay  the 
proposed  borrowings  out  of  internally 
generated  funds  and/or  the  proceeds  of 
such  forms  of  financing  as  are  hereafter 
approved  by  the  Commission  and/or 
other  funds  that  become  available  to 
Entergy.  The  proposed  borrowings 
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would  be  prepayable  upon  proper 
notice  m  whole  or  in  part. 

The  proceeds  of  the  borrowings  under 
the  proposed  arrangements  will  be  used 
by  Entergy  for  general  corporate 
purposes,  including,  among  other 
things:  (1)  The  acquisition  of  shares  of 
Entergy's  outstanding  common  stock;  (2) 
further  investments  by  Entergy  in 
related  non-utility  businesses,  subject  to 
receipt  of  any  further  Commission 
approval,  if  necessary,  under  the  Act  in 
separate  filings  made  at  an  appropriate 
time,  and  (3)  investments  in  existing  or 
fiiture  exempt  wholesale  generators  and 
foreign  utility  companies  as  (wrmitted 
by  sections  33  and  34  of  the  Act  or 
otherwise  approved  by  the  Commission. 

For  the  Commission,  by  tlie  Division  of 
Investment  Management,  pursuant  tq 
delegated  authority. 
Maijanit  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  96-23351  Filed  9-11-96:  8:45  am] 
MLLMQ  oooe  wio-ei-H 

[ReL  Na  IC-22200;  FHe  Na  811-8564] 
UST  Master  Variable  Series,  Inc. 

September  5, 1996. 

AGENCY:  The  Seciuities  and  Exchange 
Commission  (the  "Commission"). 
ACTION:  Notice  of  application  for  an 
order  under  the  Investment  Company 
Act  of  1940  ("1940  Act"). 

APPUCANT:  UST  Master  Variable  Series, 
hic.  ("Applicant"). 
RafVANT  1940  ACT  SECTIONS:  Order 
requested  imder  Section  8(f)  of  the  1940 
Act. 

SUMMARY  OF  THE  APPUCATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company,  as 
defined  by  the  1940  Act. 
FIUNG  DATES:  The  application  was  Bled 
on  July  30,  1996. 

HEARING  OR  NOTIFICATION  OF  HEARMQ:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  bearing  by  writing  to  the  Secretary  of 
the  SEC  and  serving  Applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
September  30, 1996,  and  should  be 
accompanied  by  proof  of  service  on 
Applicant  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Heariiig  requests  should  state  the  nature 
of  the  requestor's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  may  request  notincation  of  a 
hearing  by  writing  to  the  Secretary  of 
the  Commission. 


ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W.,  Washington,  D.C.  20549. 
Applicant,  UST  Master  Variable  Series, 
Inc.,  114  West  47tk  Street,  New  York, 
New  York  10036. 

FOR  FURTHER  INFORMATKM  CONTACT. 
Veena  K.  Jain,  Attorney,  or  Patrice  M. 
Pitts,  Special  Counsel,  Office  of 
Insurance  Products  (Division  of 
Investment  Management),  at  (202)  942- 
0670. 

SUPPLEMBITARY  INFORMATION:  Following 
is  a  summary  of  the  application;  the 
complete  application  is  available  for  a 
fee  from  the  Public  Reference  Branch  of 
tiieSEC. 

Applicant's  Representations 

1.  AppUcant,  incorporated  in 
Maryland,  is  an  open-end  management 
company  designed  as  a  funding  vehicle 
for  variable  annuity  contracts  and 
variable  life  insurance  policies  offered 
by  the  sep)arate  accounts  of 'vertain  life 
insurance  companies.  All  portfolios  of 
Applicant,  except  for  the  International 
Bond  Portfolio,  are  diversified  under  the 
1940  Act. 

2.  Applicant  filed  a  notification  of 
registration  under  Section  8(a)  of  the 
1940  Act,  and  a  registration  statement 
pursuant  to  Section  8(b)  of  the  1940  Act 
and  under  the  Securities  Act  of  1933, 
registering  an  indefinite  number  of 
shares  on  June  7,  1994.  The  registration 
statement  became  effective  October  14, 
1994,  and  AppUcant  comnienced  an 
initial  public  ofiiering  on  January  17, 
1995. 

3.  On  February  9, 1996,  Apphcant's 
Board  of  Directors  approved  the 
liquidation  and  deregistration  of 
Applicant. 

4.  On  March  26,  1996,  Applicant  had 
2,166,111  shares  outstanding,  having  an 
aggregate  net  asset  value  of  $12,040,561. 
On  March  26, 1996.  dividends  were 
declared  and  capital  gains  and  income 
distributions  were  made  to  the 
Applicant's  security  holders.  The 
liquidation  of  Applicant  was  effected  by 
April  26, 1996,  when  all  security 
holders  of  Applicant  had  voluntarily 
redeemed  their  shares  at  net  asset  value. 
No  brokerage  commissions  were  paid  in 
connection  with  the  liquidation. 

5.  Applicant  is  not  engaged  in,  nor 
does  it  propose  to  engage  in,  any 
business  activities  other  than  those 
necessary  for  the  winding  up  of  its 
affairs. 

6.  The  expenses  incurred  by  the 
Applicant  in  connection  with  the 
liquidation  have  been  or  will  be  paid  by 
Applicant's  investment  adviser,  U.S. 
Trust  Company  of  New  York. 

7.  At  the  time  of  the  application. 
Applicant  had  no  shareholders,  assets  or 


liabilities,  and  AppUcant  is  not  a  party 
to  any  litigation  or  administrative 
proceeding. 

8.  Within  the  last  18  months. 
Applicant  has  not  transferred  its  assets 
to  a  separate  trust,  the  beneficiaries  of 
which  were  or  are  the  shareholders  of 
Applicant. 

9.  Upon  being  granted  an  order  to 
deregister  as  an  investment  company 
under  the  1940  Act,  AppUcant  will 
terminate  its  existence  as  a  Maryland 
corporation. 

For  the  Qmmiission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaref  H.  McFarUnd, 
Deputy  Secretary. 

(FR  Doc  96-23316  Filed  9-11-96;  8:45  am] 
MLUNO  oooe  Mi»-ei-« 


[RatoeM  No.  34-37642;  File  No.  SR-C80E- 
96-461  ^ 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
Chicago  Board  Options  Exchange, 
Incorporated  Related  to  Tolllr>g  of  the 
Time  Period  for  Settientent  of 
Disciplinary  Cases  Pursuant  to 
Interpretation  and  Policy  .01(d)  UrKier 
Exchange  Rule  17.8 

September  5, 1996. 

On  July  23, 1996,'  the  Chidago  Board 
Options  Exchange.  Incorporated 
("CBOE"  or  "Exchange")  filed  with  tiie 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  a  proposed 
rule  change  pursuant  to  Section  19(b)(1) 
of  the  Securities  Exchange  Act  of  1934 
("Act").*  and  Rule  19b-4  thereunder.* 
The  proposed  rule  change  would  amend 
Interpretation  and  Policy  .01(d)  under 
CBOE  Rule  17.8  ("Interpretation  .01(d)") 
to  allow  the  Exchange  staff  thirty  days 
to  respond  to  a  Respondent's  document 
request  before  tolling  the  Respondent's 
settlement  period.  The  proposed  rule 
change  also  would  amend  Interpretation 
.01(d)  to  provide  that  in  no  event  will 
a  Respondent  have  less  than  seven  days 
after  the  receipt  of  requested  documents 
within  which  to  submit  an  offer  of 
setUement. 

Notice  of  the  proposed  rule  change, 
together  with  the  substance  of  the 
proposal,  was  issued  by  Commission 
release  (Seciuities  Exchange  Act  Release 


'  The  proposed  rule  change  wai  originally  filed 
with  the  Commission  on  July  10.  1996.  The  CBOB 
subsequently  submitted  Amendment  No.  1  to  the 
filing.  Amendment  No.  )  was  a  minor  technical 
amendment.  See  Letter  from  Arthur  B.  Reinstein. 
Senior  Attorney,  C30E.  to  Karl  Vamer.  Staff 
Attorney.  Division  of  Market  Regulation,  SEC  dated 
July  23,  1996. 

»15  U.S.C  78s(bHl)  (1988). 

'  17  CFR  240.1»b-»  (1993). 
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No.  37490,  July  30, 1996)  and  by 
publication  in  the  Federal  Register  (61 

FR  40689.  August  5,  1996).  No  comment 
letters  were  received.  This  order 
approves  the  proposed  rule  change. 

One  purpose  of  the  change  to 
Interpretation  .01(d)  is  to  allow  the 
Exchange  staff  thirty  days  to  respond  to 
a  Respondent's  document  request  before 
tolling  the  Respondent's  settlement 
period.  Pursuant  to  CBOE  Rule  17.8. 
after  a  Re^ondent  is  served  with  a 
statement  of  charges  for  an  alleged  rule 
violation,  that  Respondent  has  120  days 
to  attempt  to  resolve  the  charges  by 
submitting  a  written  offer  of  settlement. 
Pursuant  to  CBOE  Rule  17.4(c).  within 
60  days  after  a  statement  of  charges  has 
been  serv^,  a  Respondent  may  make  a 
written  request  for  access  to  all 
documents  concerning  the  case  that  are 
in  the  invtstigative  file  of  the  Exchange 
except  for  staff  investigation  and 
examination  reports  aad  materials 
prepared  by  the  staff  in  connection  with 
such  repoits  or  in  anticipation  of  a 
disciplinary  hearing  or  other  privileged 
materials.  Jf  a  Respondent  requests 
access  to  the  investigative  hie, 
Interpretation  .01(d)  currently  provides 
that  me  130-day  time  p>eriod  for 
submitting  a  written  of^  of  settlement 
shall  be  tolled  during  the  niunber  of 
days  in  extess  of  seven  calendar  days 
that  it  takes  staff  to  provide  access  to 
documents  in  response  to  the 
Respondeat 's  request. 

The  Exchange  staff  has  found  that,  in 
most  case9.  it  needs  longer  than  seven 
days  to  respond  to  a  request.  Before 
providing  access  to  documents, 
Exchange  staff  must  review  and 
organize  the  investigative  Hie  to  remove 
privileged  documents  or  information 
that  is  not  discoverable  and  to  remove 
informatiob  that  may  identify  the 
complainant.  There  have  been  occasions 
where  Exdiange  staff  has  spent  more 
than  7  days  preparing  the  investigative 
file  for  accpss,  but  after  gaining  the 
benefit  of  lolling,  the  Respondent 
submits  aq  offer  of  settlement  without 
ever  reviewing  the  file.  The  rule  change 
approved  (oday  reduces  this  potential 
for  delay  ih  concluding  a  discipUnary 
case  by  limiting  a  Respondent's  ability 
to  toll  the  12D-day  settlement  period. 

The  rule  change  also  amends 
Interpretation  .01(d)  to  deal  with  the 
situation  where  a  Respondent  has 
elected  to  proceed  in  an  expedited 
manner  pursuant  to  Rule  17.3  in  an 
effort  to  re$olve  a  matter  by  entering 
into  a  lettv  of  consent  prior  to  the 
issuance  of  charges,  but  is  unsuccessful 
in  negotiating  a  letter  of  consent. 

Interpretation  and  Policy  .01(b)  under 
Rule  17.8  arovides  that  if  a  Respondent 
is  unsuccfl  ssfiil  in  an  effort  to  reach 


agreement  with  Exchange  staff  upon  a 
letter  of  consent  and  charges  are  issued, 
any  time  in  excess  of  30  days  spent  in 
attempting  to  negotiate  a  letter  of 
consent  is  deducted  from  the  120-day 
settlement  period,  but  that  in  any  event 
a  Respondent  will  always  have  at  least 
14  days  after  service  of  charges  within 
which  to  submit  an  offer  of  settlement. 
The  existing  provision  of  Interpretation 
.01(d)  tolls  the  settlement  period  after 
seven  days  when  a  document  request 
has  been  made.  Therefore,  if  a 
Respondent  makes  a  document  request 
on  the  first  day  of  the  14-day  settlement 
period,  that  Respondent  currently  has  at 
least  seven  days  remaining  of  the  14-day 
settlement  period  after  the  docimients 
are  provided  within  which  to  submit  an 
offer  of  settlement. 

However,  Interpretation  .01(d)  as 
amended  would  not  toll  the  settlement 
period  until  30  days  elapsed  from  the 
time  that  the  respondent  makes  a 
document  request.  Thus,  the  settlement 
period  could  expire  even  though  the 
Exchange  has  not  yet  responded  to  the     ' 
document  request.  To  assure  that  the 
settlement  period  does  not  expire  before 
the  Exchange  has  responded  to  the 
document  request,  and  to  further  assure 
that  a  Respondent  has  a  meaningful 
opportimity  to  review  the  requested 
documents,  the  rule  change  approved 
today  also  amends  Interpretation  .01(d) 
to  provide  that  in  no  event  will  a 
Respondent  have  less  than  seven  days 
after  the  receipt  of  requested  documents 
within  which  to  submit  an  offer  of 
settlement. 

The  Commission  believes  that  the 
proposed  rule  change  is  consistent  with 
and  furthers  the  objectives  of  Section 
6(b)(7)  of  the  Act  in  that  it  improves  the 
Exchange's  procedures  for  the  discipline 
of  members  and  persons  associated  with 
members.  The  Commission  believes  the 
proposed  change  will  make  the  review 
process  more  fair  and  efficient  by 
reducing  the  potential  for  delay  in 
concluding  a  disciplinary  case  resulting 
bom  Respondents,  or  their  attorneys, 
requesting  access  to  documents  solely  to 
gain  an  extension  of  the  120-day 
settlement  period  through  tolling. 

As  noted  above,  the  120  day 
settlement  period  is  frequently  tolled 
under  Interpretation  .01(d)  while 
Exchange  staff  responds  to  the 
Respondent's  request  for  documents. 
The  Commission  believes  that,  by 
tolling  the  120  day  settlement  (}eriod 
only  if  exchange  staff  takes  more,  than 
30  days  to  respond  to  a  Respondent's 
request,  the  proposed  change  provides  a 
Respondent  with  access  to  a  documents 
in  accordance  with  Rule  17.4(c)  while 
discouraging  access  requests  made  for 


the  purpose  of  extending  the  120  days 
settlement  period.* 

The  Commission  also  believes  that  it 
is  consistent  with  the  objectives  of 
Section  6(b)(7)  of  the  Act  to  amend 
Interpretation  .01(d)  to  provide  that  in 
no  event  will  a  Respondent  have  less 
than  seven  days  after  the  receipt  of 
requested  dociunents  within  which  to 
submit  an  offer  of  settlement.  The 
Commission  believes  that  the  proposed 
amendment  to  Interpretation  .01(d)  will 
make  the  review  process  more  fair  and 
efficient  by  continuing  to  provide  a 
Respondent  with  a  minimum  of  seven 
days  after  Respondent's  receipt  of 
requested  documents  within  which  to   ' 
submit  an  offer  of  settlement. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change,  SR-CBOE-96-46 
be,  and  hereby  is.  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.30-3(a)(12). 
Mai<gar«t  H.  McFarland, 
Deputy  Secretary.  , 

(FR  Doc.  96-23311  Filed  9-11-96;  8:45  am) 
BiLLMQ  oooe  nio-«i-M 


[Release  Na  34-37646;  File  t4o.  SR-C80E- 
96-47] 

Self'Regulatory  Organizattons;  Notice 
of  Rling  of  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exclwnge, 
incorporated  Relating  To  Permitting  a 
Subject  of  an  Exchange  investigation 
To  Submit  a  Videotaped  Response  In 
Ueu  of  or  in  Addition  to  a  Written 
Response 

September  5, 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  noUce  is 
hereby  given  that  on  July  10, 1996,  the 
Chicago  Board  Options  Exchange, 
hicorporated  ("CBOE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n  and  III  below,  which  Items 
have  been  prepared  by  the  self* 
regulatory  organization.  The  « 

Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 


*The  CBOE  believes  that,  under  the  proposed 
rule  change,  access  requests  l>y  Respondents 
typically  should  not  extend  the  t20-day  settlement 
period  because  the  Exchange  staff  generally  will  be 
able  to  respond  within  30  days  to  an  access  request. 
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I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  permit  the 
subject  of  an  Exchange  investigation 
("Subject")  to  submit  a  videotaped 
presentation  to  the  Exchange's  Business 
Conduct  Committee  ("BCC")  in 
response  to  Exchange  staff's  notice 
given  pursuant  to  Rule  17.2(d).  That 
notice  describes  the  general  nature  of 
allegations  and  specific  rules  that 
appear  to  have  been  violated  by  the 
Subject  This  videotaped  presentation 
could  be  submitted  by  the  Subject  to  the 
BCC  in  lieu  of,  or  in  addition  to, 
submitting  a  written  statement  as 
permitted  by  Rule  17.2(d). 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  CBOE  and  at  the  Commission. 

IL  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  fiUng  with  the  Commission,  the 
CBOE  included  statements  concwning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed   . 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Setf-Regalatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  permit  subjects  of  Exchange 
investigations  to  submit  a  videotaped 
presentation  to  the  BCC  in  response  to 
Exchange  staffs  notice  given  pursuant 
to  Rule  17.2(d).  That  notice  describes 
the  general  nature  of  allegations  against, 
and'of  specific  rules  that  appear  to  have 
been  violated  by,  the  Subject  of  the 
Exchange  investigation.  This  videotaped 
presentation  could  be  submitted  to  the 
BCC  in  lieu  of,  or  in  addition  to, 
submitting  a  written  statement  as 
permitted  b^  Rule  17.2(d). 

Under  existing  Rule  17.2,  if,  alter 
conducting  an  investigation.  Exchange 
staff  finds  that  there  are  reasonable 
grounds  to  believe  that  a  rule  violation 
has  been  committed,  the  Exchange  staff 
submits  a  written  report  to  the  BCC. ' 


■  Exchange  staff  may  draft  and  submit  a  report  to 
the  BOC  if  it  finds  that  there  are  not  reasonable 
grounds  to  believe  a  violation  has  been  committed; 
however,  such  a  report  is  not  required  under 
Exchange  rules. 


Prior  to  submitting  the  report  to  the 
BCC,  the  Exchange  staff  notifies  the 
Subject  of  the  general  nature  of  the 
allegations  and  the  specific  provisions 
of  the  rules  or  regulations  that  appear  to 
have  been  violated.  Pursuant  to  Rule 
17.2(d).  except  when  the  BCC 
determines  that  expeditious  action  is 
required,  the  Subject  then  has  fifteen 
(15)  days  from  the  date  of  the  Exchange 
staff's  notice  to  submit  a  written 
statement  to  the  BCC  explaining  why  no 
disciplinary  action  should  be  t^en. 

The  proposed  rule  change  would 
permit  the  Subject's  statement  to  be 
made  in  a  videotaped  format  instead  of, 
or  in  addition  to,  submitting  a  written 
response.  The  Exchange  decided  to 
propose  this  change  because  a  number 
of  members  have  indicated  that  they 
would  be  more  comfortable  presenting 
their  position  orally,  rather  than 
attempting  to  draft  a  persuasive 
response  letter,  llie  Exchange  beUeves 
that  permitting  a  Subject  of  an 
investigation  to  respond  on  videotape, 
which  could  then  be  viewed  by  BCC 
members  at  their  convenience,  would  be 
beneficial  to  the  BCC  and  the  Subject. 

The  proposal  grants  the  Exchange  the 
discretion  to  set  a  time  limit  on  the 
videotaped  response.  Initially,  the 
Exchange  will  set  a  time  limit  of  fifteen 
minutes  on  a  videotaped  response.  The 
videotaped  response  would  also  have  to 
be  submitted  in  a  format  approved  by 
the  Exchange.  Initially,  the  Exchange 
will  require  that  a  videotaped  response 
be  in  a  VHS  format.  The  Exchange  may 
change  the  foregoing  time  limit  and 
format  requirements  from  time  to  time, 
and  will  publish  the  appUcable  time 
limit  and  format  requirements  in  a 
regulatory  circular  to  the  Exchange 
membership. 

2.  Statutory  Basis 

By  permitting  Subjects  of  Exchange 
investigations  to  submit  a  response  in  a 
videotaped  format,  the  Exchange 
believes  the  disciplinary  process  can  be 
enhanced  by  giving  Subjects  more 
flexibility  in  responding  to  a  Rule 
17.2(d)  notice.  For  this  reason,  this 
pohcy  furthers  the  objectives  of  Section 
6(b)(7)  of  the  Act  in  that  it  is  designed 
to  provide  a  fair  procediu«  for  the 
disciplining  of  members  and  persons 
associated  with  members. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  the  proposed 
rule  change  will  impose  no  burden  on 
competition. 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

in.  Date  of  E£fiBctiveneM  of  the 
Proposed  Rule  Q^ange  and  Timing  far 
Commission  Action 

Within  35  days  of  the  pubUcation  of 
this  notice  in  the  Federal  Re^ster  or 

within  such  longer  period:  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  sudi  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding;  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change;  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  andall  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
WashingttHi,  O.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CBOE.  All  submissions 
should  refer  to  File  No.  SR-CBOE-96- 
47  and  should  be  submitted  by  October 
3,1996. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  piirstiant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  96-23315  Filed  9-11-96;  8:45  am] 
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On  April  15, 1996.  the  Chicago  Board 
Options  Exchange,  Inc  ("CBOE"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  ax 
"Commission"),  pursuant  to  section 
19(b)  of  the  Securities  Exchange  Act  of 
1934  ("Act"),*  and  Rule  19b-4 
thereunder,'  a  proposed  rule  change  to 
terminate  its  fee  program  for  members 
who,  for  more  than  a  prescribed 
percentage  of  transactions,  submit  trade 
information  pursuant  to  CBOE  Rule  6.51 
("Reporting  Ehities")  after  the  date  on 
which  the  trade  is  executed.  (These 
post-trade  date  submissions  are 
commonly  referred  to  as  "as  of  adds.") 
In  conjimction  with  the  foregoing,  the 
Exchange  also  proposes  to  revise  the 
structiire  of  its  as  of  add  summary  fine 
program. 

Notice  of  the  proposal  was  published 
for  comment  and  appeared  in  the 
Federal  Register  on  May  17,  1996.3  f^Q 
comment  letters  were  received  on  the 
proposal.  This  order  approves  the 
CBOE's  proposal. 

I.  D—cilption  of  the  Proposal 

CBOE  Rule  6.51  requires,  among  other 
things,  that  (>)  ^  participant  in  each 
transactioit  to  be  designated  by  the 
Exchange  &all  immediately  report  the 
transaction  to  the  Exchange  and  (ii)  each 
business  d«y,  each  clearing  member 
shall  file  with  the  Exchange  trade 
information  covering  each  Exchange 
transaction  made  by  it  or  on  its  behalf 
during  the  business  day. 

On  October  1, 1993,  the  Exchange 
instituted  an  as  of  add  fee  program  to 
collect  fees  from  members  who,  for 
more  than  a  prescribed  percentage  of 
transaction^,  submit  trade  information 
pursuant  l^  Rule  6.51  after  the  date  on 
which  the  trade  is  executed.  This 
program  is  set  forth  in  CBOE  Rule  2.26 
and  currently  functions  in  the  following 
manner.  Eqch  individual  member  is 
assessed  a  $10.00  fee  for  each  as  of  add 
submitted  by  the  member  during  a  given 
month  that;  is  in  excess  of  2.4%  of  the 
member's  t^de  submissions  during  that 
month.  Siitilarly,  each  clearing  member 
is  assessed  a  $3.00  fee  for  each  as  of  add 
submitted  by  the  clearing  member 
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during  a  given  month  that  is  in  excess 
of  1.2%  of  the  clearing  member's  trade 
submissions  during  that  month.  In 
addition,  the  total  fees  under  the 
program  ttiat  may  be  assessed  against  a 
member  in  a  given  month  are  capped  at 
$500  for  individual  members  and  at 
$1,000  for  cleariiu^  members. 

Tlie  reason  the  Exchange 
implemented  the  as  of  add  fee  program 
was  to  allocate  the  costs  borne  by  the 
Exchange  in  processing  as  of  add 
submissions  to  those  members  most 
responsible  for  generating  those  costs 
and  thereby  to  encourage  the 
submission  of  information  with  respect 
to  a  trade  on  the  date  the  trade  is 
exetnited  by  creating  an  economic 
incentive  to  submit  the  information  on 
that  day.  The  Exchange  represents  that 
during  the  first  year  of  the  program,  the 
percentage  of  as  of  add  submissions 
declined  by  10%  even  though  the 
Exchange  experienced  a  37%  increase 
in  trading  volume.  Based  on  past 
experience,  the  Exchange  estimates  that 
had  the  program  not  been  in  effiect 
during  that  time  period,  the  percentage 
of  as  of  add  submissions  would  have 
doubled.  Since  November,  1994, 
however,  the  percentage  of  as  of  add 
submissicms  has  remained  relatively 
constant.  Therefore,  although  the 
program  has  clearly  been  effiective  in 
reducing  the  percentage  of  as  of  add 
submissions,  it  no  longer  appears  to  be 
causing  a  reduction  in  the  rate  of  those 
submissions. 

Accordingly,  the  Exchange  is 
proposing  to  terminate  the  as  of  add  fee 
program  and  to  seek  further  reductions 
in  the  percentage  of  as  of  add 
submissions  by  revising  the  structure  of 
the  Exchange's  as  of  add  summary  fine 
program.* 

Tne  Exchange  institute  its  as  of  add 
summary  fine  program  on  February  1, 
1995.  The  program  is  a  part  of  the 
Exchange's  minor  rule  violation  plan 
("Minor  Rule  Plan")  and  is  set  forth  in 
CBOE  Rule  17.50(g)(7).  Under  the 
program,  any  individual  member  whose 


'  15  U.S.C.  t8«(bMl). 
»l7CFR2«l.l9b-». 

^See  S«curi  les  Exchange  Act  Release  No.  37201 
(May  10.  1996  .  61  FR  24986  (May  17.  1996). 


*  The  Exchange  now  believes  that  the  costs  to  the 
Exchange  of  administering  a  program  that  imposes 
small  fees  or  fines  on  occasional  late-reportiag 
members  is  not  justified.  Instead,  the  focus  of  the 
new  program  is  on  a  small  number  of  chronic  late 
reporters  who  appear  to  be  willing  to  accept  fines 
as  a  cost  of  doing  business.  The  proposed  program 
would  permit  the  Exchange  to  bring  these  chronic 
violators  of  trade  reporting  requirements  before  the 
CBOE's  Business  Conduct  Committee  much  sooner 
than  would  be  permitted  under  the  existing 
program.  This  could  result  in  formal  charges  being 
brought  against  such  violators,  which  could  lead  to 
very  severe  sanctions  such  as  major  fines  and 
suspensions  of  membership.  See  Letter  from 
Michael  L.  Meyer.  Esq.,  Schiff,  Hardin  &  Waite.  to 
Ivette  Lopez,  Assistant  Director,  Office  of  Market 
Supervision,  Division  of  Market  Regulation, 
Commission,  dated  August  6. 1996  ("Clarification 
Letter"). 


monthly  peroentage  of  as  of  add 
sutmiissions  exceeds  7.2%  fat  two 
consecutive  mtrnths  at  any  clearing 
member  whose  monthly  percentage  of 
as  of  add  submissions  exceeds  3.6%  for 
two  consecutive  months  is  subject  to  a 
fine  of  $250  for  the  first  offense.  $500 
for  the  second  offense,  and  $1,000  for 
each  subsequent  offense  occurring 
during  any  12-month  period. 

The  Exdiange  is  proposing  to  revise 
the  structure  of  the  as  of  add  summary 
fine  program  in  four  primary  respects  in 
order  to  encourage  further  change  in  as 
of  add  behavior,  and  to  the  extent  the 
Exchange  collects  fines  under  the 
program,  to  help  the  Exchange  defray 
the  additional  costs  it  incurs  in 
processing  as  of  add  submissions. 

First,  the  Exchange  is  proposing  to 
replace  the  current  as  of  add  summary 
fine  schedule  for  individual  members. 
The  proposed  fine  schedule  would  be 
stricter  in  two  respects:  (i)  Action 
agunst  an  individual  member  under  the 
fine  schedule  would  be  triggered  when 
the  member  exceeds  the  maximum 
allowable  as  of  add  submission 
percentage  in  a  given  month  instead  of 
when  the  member  exceeds  that 
percentage  in  two  consecutive  montiis 
as  is  the  case  under  the  current  fine 
schedule  and  (ii)  the  maximum 
allowable  as  of  add  submission 
percentage  for  individual  members 
under  the  fine  schedule  would  be 
reduced  from  its  current  level  of  7.2% 
to  5%.  Specifically,  the  current  fine 
schedule  for  individual  members  would 
be  replaced  with  the  following  fine 
schedule.  Any  individual  member 
whose  percentage  of  as  of  add 
submissions  in  any  month  exceeds  5% 
would  receive  a  letter  of  information  for 
the  first  offense,  a  letter  of  caution  for 
the  second  offense,  a  $500  fine  for  the 
third  offiense,  a  $1,000  fine  for  the  fourth 
offense,  and  would  be  referred  to  the 
Exchange's  Business  Conduct 
Committee  for  each  subsequent  offense 
occurring  during  any  12  month  period.' 

In  addition,  as  is  currently  the  cas6, 
the  Exchange  would  retain  the 
discretion  to  initiate  a  formal 
disciplinary  proceeding  against  an 


^  In  some  respects  the  proposed  fine  schedule  Is 
less  strict.  Under  the  proposed  fine  schedule,  a 
member  would  not  receive  any  monetary  sanction 
for  the  first  two  offenses,  as  compared  to  the 
existing  schedule  where  a  membiBr  is  fined  $250 
and  $500  for  the  first  and  second  offenses, 
respectively.  Moreover,  because  the  Exchange  is 
proposing  to  eliminate  the  as  of  add  fee  program, 
the  monetary  disincentive  for  as  of  adds  will  be 
reduced  for  ail  individual  members  except  those 
relatively  small  number  of  chronic  late  reporters 
whom  the  Exchange  has  chosen  to  target.  This  is 
consistent  with  the  Exchange's  stated  purpose  of 
focusing  on  the  chronic  late  reporters  who  appear 
to  be  willing  to  accept  fines  as  a  cost  of  doing 
business.  See  Clarification  Letter,  supra  note 4. 
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individual  member  pursuuit  to  Chapter 
XVn  of  the  Exchange's  rules  in  the  event 
the  Exchange  determines  that  any 
violations  of  Rule  6.51  are  not  minor  in 
nature. 

Second,  the  current  as  of  add 
summary  fine  schedule  for  clearing 
members  would  be  deleted  and  going 
forward  as  of  add  summary  fines  would 
only  be  assessed  againist  individual 
members.  The  Exchange  believes  that 
such  a  fine  structure  is  appropriate 
because  individual  members  have 
primary  control  over  the  timing  of  trade 
submissions,  and  in  the  Exchange's 
experience,  most  as  of  adds  are  caused 
by  delays  and  errors  of  individual 
members.  Moreover,  the  Exchange 
beUeves  that  clearing  members  generally 
have  a  greater  economic  incentive  than 
individual  members  to  reduce  as  of  adds 
because  clearing  members  incux 
personnel  and  systems  costs  due  to  the 
extra  woric  necessary  to  process  as  of 
adds  whereas  individual  members  do 
not  incur  such  costs.  Therefore,  the 
Exchange  believes  that  the  most 
effective  manner  in  which  to  achieve  a 
reduction  in  the  percentage  of  as  of  adds 
is  to  direct  the  as  of  add  summary  fine 
program  toward  individual  members.  Of 
course,  notwithstanding  the  foregoing, 
the  Exchange  would  still  have  the 
ability  to  initiate  a  formal  disciplinary 
proceeding  against  a  clearing  member 
for  violations  of  Rule  6.51. 

Third,  the  Exchange  is  proposing  to 
implement  a  verification  procedure 
under  Rule  17.50  pursuant  to  which  any 
member  who  receives  an  as  of  add 
sununary  fine  would  be  able  to  request 
verification  of  that  fine  by  the  Exchange. 
Under  this  procedure,  the  Exchange 
would  attempt  to  serve  any  member 
who  incurs  an  as  of  add  summary  fine 
with  a  disciplinary  notice  on  or  before 
the  10th  day  of  the  month  immediately 
following  the  month  in  which  the  fine 
is  incurred.  The  member  would  then 
have  until  the  25th  day  of  the  month  in 
which  the  discipUnary  notice  is  served 
to  request  verification.  After  the 
Exchange's  verification  process  is 
completed,  it  would  notify  the  member 
in  writing  of  the  Exchange's 
determination,  and  if  the  member  so 
desired,  the  member  could  appeal  the 
fine  within  30  days  after  the  date  of 
such  notice  in  accordance  with  the 
appeal  procedures  under  Rule  17.50(d). 
In  addition,  any  member  who  incurs  an 
as  of  add  summary  fine  and  does  not 
request  verification  would  be  able  to 
appeal  the  fine  under  Rule  17.50(dJ 
within  30  days  after  the  Exchange's 
service  of  the  disciplinary  notice 
informing  the  member  of  the  fine.  The 
above-described  verification  procedures 
would  function  in  the  same  general 


manner  as  the  verification  procedures 
that  are  currently  in  place  under  Rule 
17.50  for  fines  imposed  for  failure  to 
submit  accurate  trade  information  and 
for  failure  to  submit  trade  information  to 
the  price  reporter,  and  these  procedures 
would  serve  to  replace  the  current  as  of 
add  verification  procedures  under  Rule 
2.26(c)  which  would  be  eliminated 
under  the  proposed  rule  change  along 
with  the  remainder  of  Rule  2.26. 

Finally,  the  current  procedures  set 
forth  in  Rule  2.26(d)  which  permit  the 
Exchange  to  suspend  the  as  of  add  fee 
program  would  also  be  eliminated  along 
with  the  remainder  of  Rule  2.26,  and 
instead,  would  be  restated  in  Rule  17.50 
and  made  applicable  to  the  as  of  add 
sunmiary  fine  program.  As  is  currently 
the  case  with  respect  to  the  as  of  add  fee 
program,  these  procedures  would 
permit  the  Exchange's  Clearing 
Procedures  Committee,  with  the 
approval  of  the  President  of  the 
Exchange,  or  his  designee,  to  suspend 
the  as  of  add  summary  fine  program  for 
periods  no  greater  than  seven  calendar 
days,  plus  extensions,  when  unusual 
circumstances  affect  the  ability  of  a 
significant  number  of  members  to 
submit  trade  information  on  a  timely 
basis. 

The  Exchange  proposes  to  implement 
the  proposed  rule  change  within  45 
days  after  its  approval  by  the 
Commission.  The  purpose  of  this  time 
interval  is  to  give  the  Exchange  the 
opportimity  to  inform  members  of  the 
approval  of  the  proposed  rule  change  in 
the  Exchange's  Regulatory  Bulletin 
before  the  rule  change  is  put  into  efiect. 
The  Exchange  will  publish  the  effective 
date  of  the  rule  change  in  the 
Exchange's  Regulatory  Bulletin  and  will 
notify  the  Commission  of  the  effiactive 
date  by  letter. 

n.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and.  in  particular,  the 
requirements  of  Section  6(h)(5)." 
Specifically,  the  Commission  believes 
that  the  proposed  rule  change  may  serve 
to  further  reduce  the  total  number  of 
monthly  as  of  add  submissions  by 
providing  a  clear  sanction  in  those 
circumstances  in  which  disciplining  is 
clearly  appropriate.  As  a  result,  the 
Commission  beUeves  that  the  proposal 
should  benefit  all  Exchange  members, 
and  ultimately  investors,  by  reducing 
the  Exchange's  processing  costs,  making 
the  CBOE  more  efficient  in  terms  of  the 


time  involved  in  trade  processing,  and 
reducing  the  risk  exposure  to  investors 
and  Exchange  member  firms. 

The  Commission  believes  that  an 
exchange's  ability  to  effectively  enforce 
compliance  by  its  members  and  member 
organizations  with  Commission  and 
exchange  rules  is  central  to  its  self- 
regulatory  functions.  In  this  regard,  the 
Commission  finds  that  the  CBOE's 
proposal  also  is  consistent  with  Section 
6(b)(6)  ^  of  the  Act  in  that  it  provides  for 
the  appropriate  disciplining  of  the 
CBOE's  members  for  violation  of 
Exchange  rules.  Indeed,  the  Commission 
previously  urged  the  CBOE  to 
incorporate  the  as  of  add  fee  program 
into  the  Minor  Rule  Plan  contained  In 
Rule  17.50.«  The  Commission  continues 
to  believe  that  fining  and  instituting 
disciplinary  proceedings  against 
members  to  encourage  compliance  with 
exchange  rules  is  generally  preferable  to 
assessing  fees.^ 

The  Commission  finds  that  the 
proposed  schedule  of  penalties  pursuant 
to  CBOE  Rule  17.50(g)(7)  is  consistent 
with  the  Act.  >«> 

Further,  the  Commission  does  not 
believe  that  the  fact  that  the  new  fine 
schedule  will  apply  to  individual 
members  and  not  clearing  members 
raises  significant  regulatory  concerns. 
First,  the  Exchange  represents  that  most 
as  of  adds  are  the  result  of  late 
submissions  by  individual  members,  not 
clearing  firms.  Second,  in  its  present 
form  as  previously  approved  by  the 
Commission,  both  the  as  of  add  fee 
program  and  the  summary  fine  program 
distinguish  between  clearing  members  ^ 
and  individual  members.  Accordingly, 


■15U.S.C78QbXS). 


'15U.S.C78flb)(6). 

■  While  the  CBOE  did  not  complately  Incorporate 
the  as  of  add  fee  program  into  Rule  1 7.50,  it  did 
create  the  current  summary  Rne  program  for  the 
most  egregious  violations  of  Rule  6.S1.  See 
Securities  Exchange  Act  Release  No.  3S297  (Janiiafy 
30, 1995),  60  FR  7091  (February  6.  1995). 

*  See  Securities  Exchange  Act  Release  No.  35190 
(January  3, 1995),  60  FR  3006  (January  12.  1995). 
Fines  levied  pursuant  to  the  Minor  Rule  Plan  . 
provide  for  an  appropriate  response  to  minor 
violations  of  Exchange  rules,  while  preserving  the 
due  process  rights  of  the  party  accused  throu^ 
specified,  required  procedures. 

'"The  Commission  notes  that  under  certain 
circumstances  the  new  schedule  of  penalties 
pursuant  to  the  Minor  Rule  Plan  may  be  too  lenieol 
in  that  referral  to  the  Business  Condaci  Committee 
takes  a  minimum  of  five  months.  Howevfr,  the 
Commission's  concenu  in  this  regard  are  alleviated 
by  the  fact  that  at  any  time  the  Exchange  has  the 
discretion  to  initiate  a  formal  disciplinary 
proceeding  against  a  member  pursuant  to  Chapter 
XVn  of  the  CBOE's  rules  in  the  event  the  Exchange 
determines  that  any  violations  of  Rule  6.51  are  not 
minor  in  nature.  Moreover,  the  Exchange  has 
represented  to  the  Commission  that  the  new 
schedule  of  penalties  was  the  subject  of  extensive 
consideration  by  the  Exchange's  Clearing 
Procedures  and  Financial  Planning  Committees  as 
«irell  as  iu  Floor  Directors  Committee.  See 
Clarification  letter,  tupm  note  4. 


4nM 


/  Vol.  61,  No.  178  /  Thursday.  September  12.  1996  /  htotice» 


dM  GmnuaaipD  beliefves  that  the 
difiBTBDoa  in  traatment  between  dealing 
memben  and  individual  meuitwws  is 
raaaonable  and  consifltent  with  the  Act 

Additiaoa%.  the  Commiasimi 
beUevea  that  Including  a  variflcatiaa 
procedure  under  Rule  17.50.  pursuant  to 
which  any  member  who  receives  an  as 
of  add  summary  fine  wotdd  be  able  to 
request  verifitatioa  of  that  fine  by  the 
ExchuLge.  provides  adequate  due 
process  rij^ta  to  the  fined  member  and 
is  consistent  With  the  Act.  The 
CommissicD  totes  that  ev«n  if  the 
<iccu»ed  fails  to  request  verificatian,  the 
member  may  appeal  the  fine  under  Rule 
17.50(d)  within  30  days  after  the 
Exchange's  service  of  the  disciplinary 
notice  infonning  the  member  of  the  fine. 

Moreovw.  the  Cotamission  believes 
that  the  procedures  cuiieiUly  set  fosih  in 
Rule  2.26(d),  which  pwmit  the 
Exchange  to  fuspend  the  as  of  add  fee 
program,  are  lust  as  appropriate  for 
^n^l^^«inn  in  me  as  of  add  summary  fine 
program.  The  Commission  believes  that 
when  uniisual  dmunstances  exist  that 
afiisct  the  ability  of  a  significant  number 
of  members  to  submit  trade  infwmatiaQ 
to  the  Ebcdiange  in  a  timely  manner  it 
may  not  be  appropriate  to  assess  fines 
against  such  members.  These 
{wocedures  will  permit  the  CBOE's 
Cleering  Procedures  Committee,  Mrith 
the  approval  of  the  President  of  the 
Exchange,  ch-  his  designee,  to  suspend 
the  as  of  add  summary  fine  program  for 
periods  no  greater  than  seven  calendar 
days,  plus  e^ttensions,  when  unusual 
drcumstancas  so  warrant.  The 
Commission  notes,  however,  that  it 
expects  the  CBOE  to  use  its  power  to 
waive  as  of  add  fines  only  in  highly 
unusual  drciunstances. 

Finally,  the  Commission  believes  that 
the  Exchange  will  be  providing 
adequate  notice  of  the  rule  change  to  its 
members  by  publication  in  the 
Exchange's  Regulatory  Bulletin  45  days 
in  advance  of  the  eSisctive  date  of  the 
change.  The  Commission  believes  this  is 
particularly  Important  with  rule  changes 
such  as  this  which  aSect  members' 
susceptibility  to  disciplinary  sanctions. 

According,  the  Commission  finds 
that  the  CBOE's  proposal  is  appropriate 
and  consistent  with  the  Act. 

h  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act."  that  the 
proposed  rule  change  (SR-CBOE-96- 
24)  '.s  approfed. 

For  the  Contmission,  by  the  Division  of 
Market  Regulation,  punuant  to  delegated 
authority/'* 


Deputy  Secntary. 

(PR  Doc  gft-233S0  PiM  9-ll-«e:  8:45  •»] 


[RaleMe  No.  M-47M4;  Fie  No.  an-CHX- 
M-21] 

8elf-R«oulalofy  OrganiadoM;  Notfoa 
of  FWno  of  ProiMMd  Ruto  CtMoga  by 
Hw  CMcago  Sloofc  ExdMngo, 
Iwcwpotrtid  RiMIno  «>  "Stop" 
Ontara  and  "Sloppod"  Ordws 

September  5, 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l).  notice  is 
henby  given  that  on  July  22, 1996,  the 
Chicago  Stock  Exchange,  Incorporated 
("CHX"  or "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  nile 
change  as  described  in  Items  I,  II.  and 
in  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  >  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
and  Amendment  No.  1  thereto  from 
interested  persons. 

L  Self-Segulatory  Oigenieefioii's 
Statement  of  the  Terns  of  Sufaataiice  of 
the  Propoeed  Role  Change 

The  Exchange  proposes  to  amend 
Article  XX.  Ride  28  and  Article  XX, 
Rule  37  of  the  Exchange's  Rules  and  add 
Article  XX,  Rule  28A  to  the  Exchange's 
Rules.  The  text  of  the  proposed  rule 
change  is  as  follows  [new  text  is 
italicized;  deleted  text  is  bracketed]: 

ArticiaXX 

Liability  fior  ("Stop")  "Stopped"  Orders 

Rule  28    An  agreement  by  a  member  or 
member  organization  to  have  an  order 
"stopped"  ("stop"  securities)]  at  a  specified 
price  shall  constitute  a  guarantee  of  the 
purchase  cr'  sale  by  him  or  it  of  the 
aecuritylies]  at  the  stopped  price  or  its 
equivalent  in  the  amount  specified;  but  in  no 
event  shall  the  guarantee  be  greater  than  the 
greater  of(i)  the  size  disseminated  in  the 
primary  market  at  the  time  the  order  was 
stopped,  or  (ii)  the  size  disseminated  by  the 
Exchange  at  the  time  the  order  was  stopped. 
If  an  order  is  executed  at  a  price  less 
hvorable  [price  than  that  agree  upon]  than 
the  stopped  price,  the  member  or  member 
organization  which  agreed  to  stop  the 
sectirities  shall  be  liable  for  an  adjustment  of 
the  difference  between  the  two  prices. 


>»l5U.S.C7MbK2). 
"17  CFR  20a3O-3(aXl2). 


>  Sm  Letter  Erom  David  T.  Riuoff,  Attorney,  Foley 
a  Lordner,  to  )on  Kroeper.  Attorney,  SEC.  dated 
Auguat  27, 1996  ("Amendment  No.  1"). 
Amendment  No.  1  added  language  clarifying  the 
manner  by  which  sell  atop  limit  orders  would  be 
elected  under  proposed  CHX  Article  XX,  Rule 
28A(bH2)  and  corrected  the  text  of  the  proposed 
umanAimnt  to  OIX  Aiticle  XX.  Rul«  37(a)S. 


KaJe  2eA    StopOrden. 

(a)  Stop  Orden. 

A  "stop"  order  to  buy  thall  only  be  antend 
at  a  price  above  the  cartmt  primaiy  moAet 
c^.A"ttop"ordartomUthaUmlybe 
entered  at  a  price  b^tm  the  aurent  fmmary 
market  Ud.  Once  entered,  a  "etop"  order 
mav  not  be  OMecuied  until  a  trade  (the 
"effKtiwe  trade")  occurs  in  the  primaiy 
market  that  is  at  or  throujdi  the  price  of  the 
"gtop"  order.  Once  the  effective  trade  occure. 
the  "atop"  order  shall  be  executed  based 
upon  the  luact  primary  market  trade,  but  at 
a  price  no  better  than  the  effective  trade  (Le. 
t^  "stop"  Oder  shall  be  executed  <m  a  next- 
no  bettw  basis). 

(b)  Stop  Limit  Orders. 

(1)  Buy  Stop  Limit  Orders.  A  buy  stop  limit 
order  shall  oidy  be  entered  at  a  price  above 
the  current  primary  market  offer  and  shall 
become  a  Itadt  order  when  a  round-lot 
trazuaction  takes  place  in  the  primary  market 
at  or  above  the  stop  price.  The  order  shall 
then  be  filled  in  the  maimer  prescribed  for 
handling  a  limit  order  to  buy. 

(2)  Sm  Stop  Limit  Orders.  A  sell  stop  limit 
order  shall  only  be  entered  at  a  price  Mow 
the  cuirmit  primary  maricet  bid  and  shall 
become  a  limit  order  when  a  round-lot 
transactiMt  takes  place  in  the  primaiy  market 
at  or  beiaw  the  stop  price.  The  order  shall 
then  be  filled  in  the  manner  jaescribed  for 
handling  a  limit  order  to  m0. 

AitkkXX 

Rule  37(a) 

1.-5.  No  change  in  text 

6.  Since  executions  are  guaranteed  on  the 
basis  of  the  size  and  price  of  the  best  bid  or 
offering,  the  order  may  be  executed  out  of  the 
primary  market  range  for  the  day,  but  in  a 
Dual  Trading  System  issue  a  stop  must  be 
granted  if  requested. 

n.  Self-Regnlatory  Organizatian's 
Statement  of  the  Purpose  of,  and 
Statntory  Basis  for,  die  Proposed  Rule 
Change 

In  its  filing  with  the  Commission.the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  (ionization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1. Purpose 

The  primary  purpose  of  the  proposed 
rule  change  are  to  clarify  that  the 
existing  Rule  28  of  CHX  Article  XX 
relates  to  "stopped"  orders  and  not 
"stop"  orders,  and  to  add  a  provision  to 
the  Exchange's  Rules  relatii^  to  "stop" 
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orders,  among  other  things.  With  regard 
to  "stop"  orders,  proposed  CHX  Article 
XX,  Rule  28A  permits  such  orders  only 
to  be  entered  at  a  price  above  (for  buy 
orders)  or  below  (for  sell  orders)  the 
current  primary  market  offer  oj-  bid, 
respectively.    -.      »::.•..     ^,.  ,.-••;  v  - 

hi  addition,- the  Exchange's  loiles  on 
"stopped"  orders  are  being  clarified  to 
make  it  clear  that  the  execution 
guarantee  of  the  "stopped"  order  is 
limited  to  the  size  displayed  in  the 
primary  market  when  the  "stopped" 
order  is  entered.  This  is  consistent  with 
the  execution  guarantee  on  orders  that 
are  subject  to  the  BEST  Rule  that  are  not 
stopped,  which  are  guaranteed  an 
execution  on  the  lesser  of  the  size 
displayed  in  the  primary  market  or  2099 
shares.^ 


2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)(5)  of  the 
Act  3  in  that  it  is  designed  to  promote 
just  and  equitable  principles  of  trade,  to 
remove  impediments  and  to  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
pubUc  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose  a 
burden  on  competition. 

C.  Self-ReguJatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
soUdted  or  received. 

HI.  Date  of  Efifiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  by  order  approve  the  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved.    .     . 


IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the' foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Conunission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Conunission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  cop)ring  at 
the  Conunission 's  Pubfic  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-CHX-96-21 
and  should  be  submitted  by  October  3, 
1996. 

For  the  Conunission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority. 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

IFR  Doc.  96-23310  Filed  9-ll-«6;  8:45  am) 

BtLLMQ  COOE  MIO-OI-M 


»  See  CHX  Article  XX.  Rule  37.  The  Exchange's 
BEST  System  specifies  certain  conditions  under 
which  CHX  specialists  are  required  to  accept  and 
guarantee  executions  of  maricet  and  limit  orders 
from  100  up  to  and  including  2099  shares. 

» 15  U.S.C.  78f(5). 


[RMease  No.  34-37663;  FHe  No.  8R-CSE- 
96-05] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
The  Cincinnati  Stock  Exchange 
Relating  to  Day  Trading  Margin 
Requirements 

Septembers,  1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  August  15, 1996, 
the  Cincinnati  Stock  Exchange  ("CSE" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  n  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  pubUshing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

"Die  CSE  proposes  to  amend  its  rules 
concerning  day  trading  margin 


requirements.  The  text  of  the  proposed 
rule  change  is  set  forth  below  (New  text 
is  italicized;  deleted  text  is  bracketed): 

Rule  6.2.  Day  Trading  Margin 

(a)  The  term  "day  trading"  means  the 
purchasing  and  selling  of  die  same 
security  on  the  same  day.  A  "day 
trader"  is  any  customer  whose  trading 
shows  a  pattern  of  day  trading. 

(b)  Whenever  day  trading  occurs  in  a 
customer's  margin  account  the  margin 
to  be  maintained  shall  be  the  margin  on 
the  "long"  or  "short"  transaction, 
whichever  occurred  first.  When  day 
trading  occurs  in  the  account  of  a  day 
trader,  the  margin  to  be  maintained 
shall  be  the  margin  on  the  "long"  or 
"short"  transaction,  which  ever 
occurred  first 

(c)  No  member  shall  permit  a  public 
customer  to  make  a  practice,  directly  or 
indirectly,  of  effecting  transactions  in  a 
cash  account  where  the  cost  of 
securities  purchased  is  met  by  the  sale 
of  the  same  securities.  No  member  shall 
permit  a  public  customer  to  make  a 
practice  of  selling  securities  with  them 
in  a  cash  account  which  are  to  be 
received  against  payment  from  another 
broker-dealer  where  such  securities  were 
purchased  and  are  not  yet  paid  for. 

n.  Self-Regulatory  Oi;ganiz«tion's 
Statement  of  the  Purpose  of,  ami 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CSE  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  sp>ecified 
in  Item  IV  below.  The  CSE  has  prepared 
summaries,  set  forth  in  Sections  A,  B. 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Oi^ganlzation's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tlie  Propoeed  Rale 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  enhance  the  financial 
protections  and  therefore  the  integrity  of 
the  Exchange's  markets  by  ensuring  that 
customers  maintain  adequate  margin 
reserves  in  their  accounts.  The  proposed 
rule  change  requires  day  traders  to 
maintain  margins  sufficient  to  cover 
their  intraday  "long"  or  "short" 
positions,  depending  upon  which 
occurred  first,  for  a  particular  day. 

Because  the  proposed  rule  change 
will  enhance  the  financial  protections 
and  the  integrity  of  the  exchange's 
markets,  the  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
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Section  6  of  the  Act  in  general  and  with 
Section  6(b)($)  in  particular  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade  and  to  protect 
investors  and  the  public  interest 

B.  Self-Regul^ory  Organization's 
Statement  oi^  Burden  on  Competition 

The  ExchaSge  behoves  the  proposed 
rule  change  Will  impose  no 
inappropriate  burden  on  c(Hnpetiti<Hii. 

C.  Seif-ReguJotory  Orgqnizatieat's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  firom 
Members,  Participants  or  Others 

The  Exchange  has  neither  soUdted 
nor  received  writtwi  comments  on  the 
proposed  rule  change. 

m.  Date  of  Efbctiveiieas  of  the 
Piopaeed  Rije  Oauge  and  Timing  Cbt 
I  Action 


Within  35  days  of  the  pubUcation  of 
this  notice  in  theFederal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  io  be  appropriate  and  publishes 
its  reesons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Ck)mmissi(m  will: 

(A)  By  ordpT  approve  the  proposed 
rule  change,  or 

(B)  InstituHB  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Sobcitatlui  of  Conimenta 

biterested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  cenceming  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N.W., 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  firom  the 
pubUc  in  accordance  with  the 
provUions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commis»ion's  Public  Reference 
Section,  450  Fifth  Street.  N.W.. 
Washington;  D.C  20549.  Copies  of  such 
filing  will  a^  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CSE.  All  submissions 
should  refer  to  File  No.  SR-CSE-96-05 
and  should  be  submitted  by  October  3, 
1996. 


For  the  Commission,  by  the  Oivisitm  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaet  H.  McFariaiid, 
Deputy  Secretary. 
(PR  Doc.  96-23348  Filed  9-11-06;  8:45  am) 


[fWaew  Na  94-37*30;  FNe  Na  8R-0CC- 
96-001 

SeN-Regutolory  Organiiatlone;  Delta 
deerina  Corp^:  Notice  of  HNng  of 
Propoeed  Rule  Ctwnge  Regordbig 
SecurWee  Eligible  ae  Margin 

September  4. 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),*  notice  is  hereby  gjvwi  that  on 
July  2. 1996.  Delta  Clearing  Corp. 
\"DCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  hems  I,  D,  and  HI  below,  which  items 
have  been  prepared  primarily  by  £)CC. 
On  August  16, 1996,  IXX  filed  an 
amendment  to  its  proposed  rule 
change.^  The  Commission  is  pubUshing 
this  notice  to  soUdt  comments  on  the 
propoeed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Propoeed  Rule  Change 

The  proposed  rule  change  will  amend 
DCC's  rulM  to  allow  partidpants  the 
option  of  posting  margin  with  DCC  in 
the  form  of  U.S.  Treasury  notes  or  U.S. 
Treasury  bonds  to  amend  the  haircuts 
apphcable  to  securities  deposited  as 
margin. 

IL  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  die  Purpose 
of.  and  Statutory  Basis  Cor.  the 
Proposed  Rule  Change 

hi  its  filing  with  the  Commission, 
DCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  spedfied 
in  Item  IV  below.. DCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.^ 


(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Currently,  DCC  partidpants  may  post 
margin  in  either  U.S.  Treasury  bills  or 
in  central  bank  funds  [e.g..  Federal 
funds).*  The  purpose  of  the  proposed 
rule  change  is  to  amend  DCC's 
procedures  for  the  dearance  and 
settlement  of  over-the-counter  options 
and  of  repurchase  and  reverse 
repurchase  agreements  to  allow 
participants  the  option  of  posting 
margin  either  in  central  b«unk  funds  or 
in  U.S.  Treasury  bills,  notes,  or  bonds. 

DCC  participants  trade  and  maintain 
inventories  in  a  wide  range  of  U.S. 
Treasiuy  securities.  However, 
partidpants  do  not  always  maintain 
inventory  m  U.S.  Treesiuy  bills  that  are 
eUgible  as  DCC  mai<gin  collateral. 
Consequently,  participants  incur 
additional  costs  in  order  to  satisfy  DCC's 
requirement  that  margin  collateral  be 
supplied  in  U.S.  Treasury  bills. 

DCC  also  beUeves  that  expanding  the 
allowable  margin  collateral  to  include 
U.S.  Treasury  notes  and  bonds  will 
improve  partidpants'  ability  to  meet 
margin  calls  in  a  timely  fashion  because 
they  will  be  able  to  seled  from  a  greater 
portion  of  the  securities  in  their 
securities  inventories  to  meet  their 
margin  requirements.  DCC  also  beUeves 
that  because  the  U.S.  Treasury  securities 
markets  is  extremely  Uquid  that  DCC's 
acceptance  of  U.S.  Treasury  notes  and 
bonds  as  collateral  will  not  impede 
DCC's  abiUty  to  Uquidate  if  necessary 
and  thus  not  increase  the  risk  to  DCC  or 
to  the  national  clearance  and  settlement 
system. 

Furthermore.  DCC  believes  that  with 
the  appropriate  "haircut"  margin  calls  . 
met  using  U.S.  Treasury  naies  and 
bonds  will  pose  no  additional  risk  to  the 
system.  As  its  haircuts,  DCC  is 
proposing  to  use  the  Commission's 
Schedule  for  valtiation  of  government 
securities  as  set  forth  in  the 
Commission's  uniform  net  capital  rule.' 
DCC  believes  that  this  approach  is 
conservative  because  the  Commission's 
schedule  provides  for  a  larger 
percentage  reduction  in  the  valuation  of 
U.S.  Treasury  securities  with  greater 
maturities.  The  magnitude  of  the 
reduction  in  value  is  consistent  with 
DCC's  methodology  of  assuming  a  three 
standard  deviation  movement  in  the 


« 17  CFR  200.3O-3(a)(l  2). 

« 15  U.S.C  78B(bKl)  (19«a). 

2  Lanar  from  )ohn  Greben«tein.  Executive 
Director,  DCC,  to  Micliele  Bianco,  Division  of 
Market  Regulation,  CrmmiMion  (August  16, 1996). 

'  The  Commiasion  has  modiried  parts  of  these 
statements. 


«  With  respect  to  options,  participants  ^Iso  can 
post  margin  in  the  form  of  cover  (i.e..  Treasury 
securities  that  would  be  deliverable  upon  exarciaa 
of  an  option). 

» 17  CFR  240.15C-1  (1996).  The  schedule  lor 
valuation  of  government  securities  is  set  forth  in 
paragraph  (cX2)(viKA)  of  Rule  I5c3-1. 


> 
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yiald  of  the  security  based  on  the  last 
one  hundred  day  period's  closing 
prices.  DCC's  clearing  bank.  Bank  of 
New  York,  will  accept  these  securities 
without  further  haircut.  However,  if  the 
Bank  of  New  York  alters  its  haircut 
schedule  such  that  this  proposed  rule 
change  is  not  acceptable  to  it,  DCC  will 
submit  a  proposed  rule  change  seeking 
Commission  approval  to  amend  its  rule 
to  conform  to  the  Bank  of  New  Ybrk 
haircut  schedule. 

DCC  believes  that  the  proposed  rule 
change  is  consistent  with  Section  17 A  of 
the  Act  and  the  rules  and  regulations 
thereunder  applicable  to  DCC  In 
particular.  Section  l7A(b)(3)(F)  of  the 
Act "  which  requires  that  a  clearing 
agency  be  organized  and  its  rules  be 
designed  to  promote  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions  and  to  remove 
impediments  to  and  to  perfect  the 
mechanism  of  a  national  system  for  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions. 
DCC  believes  the  proposed  rule  change 
will  permit  wider  utilization  of  the 
system  by  providing  participants  with 
the  opportunity  to  meet  efBdently 
margin  requirements  consistent  with 
DCC's  obUgations  to  safeguard  funds 
and  securities. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

DCC  does  not  beheve  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
soUdted  nor  received. 


m.  Date  of  EflfiDctiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 


IV.  Solicitation  of  Conunents 

faiterested  persons  are  invited  to 
submit  writtm  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Seciuities  and  Exchange 
Commission.  450  Fifth  Street  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  writtrai 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  perscm,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copjring  in 
the  Commission's  Pubhc  Reference 
Room  in  Washington,  D.C.  Copies  of 
such  filing  will  also  be  available  for 
inspection  and  copying  at  the  prindpal 
office  of  DCC.  All  submissions  should 
refer  to  the  file  number  SR-DCC-96-09 
and  should  be  submitted  by  October  3, 
1996. 

For  the  Conunission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margarat  H.  McFariand, 

Deputy  Secretary. 

(FR  0OC  96-23312  Filed  9-11-96;  8:45  am] 

eUJNG  OOOK  SMO-ei-M 


(Release  Na  34-37652;  International 
Reieaae  Na  1017;  File  No.  SR-OTC-06-13] 


Self-Regulatory  Organizations;  Ttte 
/  DepoeHory  Trust  Company;  Notice  of 
HIing  of  a  Proposed  Rule  Change 
Relating  to  the  Admission  of  Foreign 
Entities  As  Depository  Participants 

September  5, 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),*  Noticejs  hereby  given  that  on 
July  12, 1996,  The  Depository  Trust 
Company  ("DTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  (File  No.  SR-DTC-96-13)  as 
described  in  Items  I,  II,  and  HI  below, 
which  items  have  been  prepmred 
primarily  by  DTC.  The  Commission  is 
publishing  this  notice  to  solidt 
comments  on  the  proposed  rule  change 
from  interested  persons. 


I.  Self-Regulatory  Oi^ganization's 
Statement  of  the  Taraw  of  Substance  of 
the  Proposed  Rule  Change 

DTC  proposes  to  amend  its  current 
partidpants  admissions  poUcy  to  pennit 
entities  that  are  organized  in  a  foreign 
coimtry  and  are  not  subject  to  U.S. 
federal  or  state  regulation  ("foreign 
entities")  to  become  DTC  partidfMnts. 

DL  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

bi  its  filing  with  the  Commissicm. 
DTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  spedfied 
in  Item  IV  below.  DTC  has  prepared 
summaries,  set  foarth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspeds  of  such  statements.  ^ 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

DTC  Rules  2  and  3  set  forth  the  basic 
standards  for  the  admission  of  DTC 
partidpants.  llie  admission  of  an  entity 
that  is  unable  to  meet  the  finandal 
obUgations  arising  from  its  depository 
transadions  can  directly  affad  all  other 
participants.  Accordingly,  DTC's  rules 
provide  that  the  admission  of  a 
participant  is  subjed  to  an  applicant's 
demonstration  that  it  meets  reasonable 
standards  of  finandal  responsibility, 
operational  capability,  and  charader. 
Furthermore,  DTC's  rules  require  all 
partidpants  to  demonstrate  to  DTC  that 
these  standards  are  met  on  an  ongoing 
basis. 

In  determining  whether  to  grant 
access  to  its  services,  DTC's  1990 
"Policy  Statement  on  the  Admission  of 
Partidpants"  ("1990  Policy  Statement") 
considers  whether  the  applicant  is 
subject  to  comprehensive  U.S.  federal  or 
state  regulation  to  be  a  critical  fiador.^ 
Such  r^iilation  includes,  among  other 
things,  capital  adequacy,  financial 
reporting  and  recordkeeping,  operating 
performance,  and  business  condud  of 
the  apphcant.  Under  the  1990  PoUcy    . 
Statement,  an  apphcant  not  subjed  to 


"15  U.S.a  78q-l(b)(3)(F)  (1968). 


'  IS  u.&c  7a^)(i)  (ises). 


'The  Conunission  has  modified  the  text  of  tin 
summaries  prepared  by  DTC 

'The  1990  Policy  Statement  is  set  forth  in 
Securities  Exchange  Ad  Release  No.  27808  (March 
16,  1990),  55  FR  11279  (SR-DTC-90-01 1  (notice  of 
filing  of  proposed  rule  change).  For  a  complete 
discussion  of  the  1990  Policy  Statement,  refer  to 
Securities  Exchange  Act  Release  No.  28754  (January 
8, 1991),  56  FR  1548  (order  approving  propoeed 
rule  change). 
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state  of  fsdeial  regulatory  oversight 
generally  wctuld  not  be  eligible  to 
become  a  participant.*  However,  since 
1990  DTC  has  admitted  q  small  number 
of  foreign  entities  as  participants  if  their 
obligations  to  DTC  are  guaranteed  by 
participants  deemed  creditworthy  hy 
DTC. 

Recently,  certain  participants  have 
requested  that  DTC  consider  changes  in 
the  admissions  policy  that  would  allow 
foreign  afBliates  of  DTC  partidpants  to 
become  direct  participants  without  first 
obtaining  financial  guarantees.  The 
purpose  of  the  proposed  rule  change  is 
to  establish,  in  lieu  of  requiring  foreign 
entities  to  obtain  such  guJarantees, 
admissions  criteria  that  will  permit  a 
well-qualified  foreign  entity  to  obtain 
direct  access  to  DTC's  service  while 
assuring  that  the  unique  risks  associated 
with  the  admission  of  foreign  entities 
are  adequately  addressed.' 

The  admiision  of  foreign  entities  as 
participants  raises  a  number  of  unique 
risks  and  issues,  including,  without 
limitation,  [i]  the  level  of  state  and 
federal  regulation  to  which  the  fioreign 
entity  would  be  subject,  (ii)  whether  the 
operation  of  the  laws  of  the  entity's 
home  coimtry  and  time  zone 
difiisrences  "  may  impede  the  successful 
exercise  of  OTC's  rights  and  remedies, 
particularly  in  the  event  of  the  entity's 
uilure  to  seftle,  and  (iii)  whether  the 
financial  injormation  regarding  the 
foreign  entit;y  made  available  to  DTC  for 
monitoring  purposes  would  be  less 
adequate  than  information  received 
from  U.S.  domestic  entities. 

In  an  effoft  to  address  these  issues 
and  concerns,  the  proposed  rule  change 
will  require  that  the  foreign  entity,  in 
addition  to  executing  the  standaid  DTC 
Participants  Agreement,  enters  into  a 
series  of  undertakings  and  agreements 
that  are  designed  to  address 
jurisdictional  concerns,  sufficiency  of 
collateral.  a|id  to  assure  that  DTC  is 


«How«ver,  UTC  racognize*  Uwt  any  paraon 
daaignated  by  ^e  ConuniMion  pursuant  to  Section 
17A(bM3)(B)(vi)  of  the  Act  even  if  not  f  ub)«ct  to 
such  regulator])  ovenigbt  could  be  eligible  for 
admisaion. 

'  Certain  of  tkeae  criteria  could  bo  waiyed  where 
Inappropnate  to  a  particular  applicant  or  claat  of 
applicants  (eg,  certain  foreign  govemmenta  or 
international  or  national  central  securities 
depoaitoriesj. 

"Time  zone  differences  could  complicate 
conununicatioas  between  foreign  participants  and 
their  correspoqdent  U.S.  settling  banlcs  with  respect 
to  the  timely  payment  of  participants'  net  debit  to 
DTC  or  intraday  demands  for  payment.  These 
differences  also  could  delay  DTTC's  receipt  of 
information  ccnceming  a  participant's  financial 
condition  theraby  placing  UTC  at  a  potential 
disadvantage  ralative  to  other  foreign  creditors  that 
already  have  raceived  the  information  because 
actions  subsequently  taken  by  DTC  to  protect  itself 
or  its  participants  could  be  limited  or  foreclosed  by 
the  prior  action  of  the  foreign  creditors. 


provided  with  audited  financial 
information  that  is  acceptable  to  DTC 
With  regard  to  the  undertakings  and 
agreements  between  the  foreign  entity 
and  DTC,  jurisdictional  issues,  and 
waivers  of  r^ts  or  immunity  with 
regard  to  all  collateral  of  the  foreign 
entity  deposited  with  or  pledged  to 
DTC,  DTC  will  require  an  opinion  of 
coimsel  satisfactory  to  DTC  that  states, 
among  other  things,  that  all  such 
imdertalfdngs,  agreements,  and  waivers 
are  legal  and  enforceable  against  the 
foreign  entity  and  will  be  recognized 
and  given  effect  under  the  laws  of  the 
foreign  entity's  home  country. 

The  proposed  rule  change  also  will 
require  that  the  foreign  entity  (i)  be 
subject  to  regulation  in  its  home 
country,  (ii)  be  in  good  standing  with  its 
home  coimtry  regulator,  and  (iii)  if  there 
is  a  central  securities  depository 
estabUshed  in  the  foreign  entity's  hmne 
country,  be  eligible  to  biacome  a  member 
of  that  depository.  Furthermore,  the 
proposed  nile  change  will  require  that 
the  home  country  regulatory  of  the 
foreign  entity  have  entered  into  a 
memorandum  of  undertaking  with  the 
Commission  to  share  or  exchange 
information. 

The  proposal  also  sets  forth  special 
financial  conditions  for  foreign  entities. 
Under  the  proposed  rule  change,  foreign 
entities  will  be  required  to  have  and 
maintain  excess  net  capital  equal  to 
1000%  of  the  excess  net  capital  required 
of  U.S.  participants.^  Foreign  entities 
also  will  be  required  to  deposit  with  or 
pledge  to  DTC  special  collateral  having 
a  value  eqiial  to  fifty  percent  of  the 
entity's  net  debit  cap  after  the 
imposition  of  specified  haircuts.  Except 
for  U.S.  Treasury  securities,  securities 
included  in  the  special  collateral 
account  will  receive  a  haircut  of  fifty 
percent  hi  addition,  securities  for 
which  the  foreign  entity  is  the  sole  or  a 
principal  market  maker  would  not  be 
acceptable  as  special  collateral.  Most 
importantly,  the  foreign  entity  will  not 
receive  credit  for  the  special  collateral 
in  DTC's  Collateral  Monitor.  Any  net 
debit  must  be  supported  by  the  value  of 
other,  non-special  collateral  (including 
any  securities  received  by  the 


'  To  qualify  to  be  a  DTC  participant.  DTC 
corrantly  requires  that  U.S.  broiler -dealer*  have  and 
maintain  a  minimum  of  $500,000  excess  net  capital 
and  that  banks  must  have  and  maintain  minimum 
equity  of  $2  million.  Therefore,  under  the  proposal, 
foreign  broker -dealers  would  be  required  to  have 
and  maintain  excess  net  capital  of  $5  million  and 
foreign  banks  would  be  required  to  have  and 
maintain  equity  of  $20  million  to  qualify  for 
admission.  Telephone  conversation  between 
Richard  B.  Nesson,  Executive  Vice  f>resident  and 
General  Counsel,  DTC.  and  Mark  Steffensen, 
Special  Counsel,  Division  of  Market  Regulation, 
Commission  (August  IS,  1996). 


participant)  reflecting  DTC's  customary 
haircuts.  The  effect  of  these  special 
collateral  requirements  will  help  to 
assure  that  DTC  does  not  suffisr  a  loss 
even  if  the  foreign  entity  fails  to  settle 
and  the  market  value  of  the  collateral 
supporting  its  net  debit  decreases  by 
fifty  percent  or  less. 

The  central  purpose  of  die  special 
financial  conditions  is  to  compensate 
for  the  bi<rit  that  foreign  entities  are  not 
subject  to  regulatory  oversight  in  the 
U.S.  As  such,  information  concerning 
impending  insolvency  of  foreign  entities 
will  not  be  available  to  DTC  through  the 
information-sharing  network  that  has 
been  established  among  U.S.  self- 
regulatory  organizations.*  After  receipt 
of  an  early  warning  from  a  domestic 
participant's  regulator  or  bom  another 
clearing  agency  of  which  the  participant 
is  a  member.  DTC  can  take  early 
measures  to  protect  itself.  For  example, 
DTC  can  demand  additional  collateral 
or  permit  the  participant  to  effsct 
transactions  on  a  "cash  and  carry"  basis 
only.  Because  such  information-sharing 
will  not  necessarily  be  available  for  a 
foreign  entity,  DTC's  proposed  financial 
conditions  will  require  foreign 
participants  to  deposit  this  special 
collateral  before  such  participants  are 
permitted  to  create  a  net  debit  in  DTC's 
settlement  system. 

DTC  believes  that  the  proposed  rule 
changes  is  consistent  with  the 
requirements  of  Section  17A  of  the  Act» 
because  the  proposal  does  not  unfairly 
discriminate  against  foreign  entities 
seeking  admission  as  participants, 
bistead.  DTC  believes  the  proposed 
nilechange  appropriately  accoimts  for 
the  unique  risks  to  the  depository  raised 
by  their  admission. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

While  DTC  acknowledges  that  the 
proposed  rule  change  may  impose  an 
additional  burden  for  foreign  entities 
due  to  the  modified  admissions  criteria. 
DTC  believes  that  any  such  burden  is 
necessary  and  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 


■In  19S8,  DTC  and  other  U.S.  clearing  agencies 
created  the  Securities  Clearing  Group  ("SCG").  The 
primary  purpose  of  the  SCG  was  to  establish  formal 
procedures  for  the  sharing  of  appropriate  financial, 
operational,  and  clearing  information  about 
common  members.  For  a  complete  description  of 
SCG,  refer  to  Securities  Exchange  Act  Release  No. 
27044  (July  18,  1989).  54  FR  30963  (File  No«.  SR- 
DTC-88-20,  SR-MCC-SS-IO.  SR-MSTC-88-07. 
SR-NSCC-68-09,  SR-OOC-S9-02.  SR-PHILADBP- 
89-01.  and  SR-SCX3»-»9-Oll. 

•l5U.S.C78q-l(19e8). 
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(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

DTC  has  not  sought  or  received 
comments  on  the  proposed  ruie  change. 

m.  Date  rf  Effectiveness  of  the 
Proposed  Rale  Change  and  Timing  fimr 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commissicm  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  DTC  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved.    . 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  cc^ying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  N.W.. 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  DTC.  All  submissions  should 
refer  to  the  file  niunber  SR-DTC-9fr-13 
and  should  be  submitted  by  October  3, 
1996. 

For  the  Commission  l>y  the  Division  of 
Market  Regulation,  pursuant  to  del^ated 
authority."' 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  96-23342  Filed  9-11-96;  8:45  am| 

aajjNG  CODE  ai>i»-oi-4i 
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September  5, 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),*  notice  is  hereby  given  that  on 
August  1, 1996,  the  Government 
Securities  Clearing  Corporation 
("GSCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  (File  No.  SR- 
GSCC-96-«)  as  described  in  Items  I,  H, 
and  in  below,  which  items  have  been 
prepared  primarily  by  GSCC  On  August 
9, 1996,  GSCC  filed  an  amendment  to 
the  proposed  rule  change.  ^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regnlatory  Organization's 
Statement  of  the  Terms  of  Substance  irf" 
the  Proposed  Role  Change 

GSCC  proposes  to  reimburse  two  costs 
related  to  interdealer  broker  netting 
members'  ("IDBs")  participation  in 
GSCC-'s  netting  system  for  repurchase 
and  reverse  repurchase  transactions 
("repo")  involving  government 
securities  as  the  underlying 
instnunents. 

n.  Self-Regulat<H7  Oi^ganization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  &e  Proposed  Rule 
CSiange 

In  its  filing  with  the  Commission, 
GSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  GSCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.  ^ 

(A)  Self-Regulataiy  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Recently,  the  Commission  approved 
File  No.  SR-GSCC-96-04  to  allow  IDB 
netting  members  to  participate  in 


GSCCs  netting  service  for  repos.*  Under 
th^  rule,  IDB  and  non-IEW  netting 
members  can  sutoiit  data  on  brokered 
repos  to  GSCC  in  the  same  manner  as 
they  do  for  cash  transactions."  GSOC 
compares,  nets,  and  settles  repo  close 
legs  and  repo  start  legs  submitted  prior 
to  start  date  (j.e.,  non-same-day-settling 
start  legs)  pursuant  to  GSCCs  existing 
procedures  for  the  netting  and 
settlement  of  repos.  The  member  parties 
to  brokered  repos  assiune  die 
responsibility  for  the  intraday 
settlement  of  start  legs  outside  of  GSCC 

This  filing  will  amend  GSCC's  rules  to 
accommodate  IDB  participation  in  repo 
netting  and,  more  particularly,  the 
ineligibiUty  of  intraday  settling  start  legs 
for  netting  and  settlement  through 
GSCC  The  first  change  relates  to  the 
clearance  charges  incurred  by 
participating  IDBs  for  the  settlement  of 
the  start  legs  of  brokered  repos.  The 
term  clearance  charges  is  a  commonly 
used  term  that  refers  to  costs  charged  by 
a  clearing  agent  bank  to  a  broker-dealer 
customer  related  to  the  settlement  by 
that  customer  of  its  securities  movement 
obhgations.  Such  costs  many  include 
both  fixed  charges  and  pass  through 
charges  such  as  the  costs  of  Fed  Wire. 

As  GSCC  stated  in  its  prior  rule 
filing,"  its  long-range  plans  for  repo 
services  entail  the  fiill  and  complete 
automation  of  all  asptects  of  start  and 
close  leg  processing,  including  the 
intraday  settlement  of  repo  start  legs. 
GSCC  believes  that  intraday  settlement 
of  start  legs  will  be  introduced  next 
year.  Once  intraday  settling  start  legs  are 
netted  by  GSCC,  participating  IDBs  will 
not  incur  any  clearance  cost  for  them 
because  no  movements  of  seciuities 
between  IDBs  and  their  dealer 
customers  will  be  required.  Rather, 
IDB's  settlement  obligations  will  be 
satisfied  through  the  netting  process.'  In 
order  to  not  disadvantage  IDBs  that  wish 
to  participate  in  the  repo  netting  process 
immediately,  GSCC  will  absorb  IDBs' 
clearance  charges  related  to  the 
settlement  of  intraday  repo  start  legs.  To 
protect  itself  from  being  obligated  to  pay 
for  clearance  charges  that  are    ' 
significantly  higher  than  those  that  are 
customary  in  the  industry,  GSCC  will 
reserve  the  right  to  absorb  such  charges 


"17CFR  200.30-3(a)(12)  (1996). 


'  15  U.S.C  7««(bKl)  (t98«). 

'  Letter  from  Jeffrey  Ingber,  General  Counsel  and 
Secretary.  GSOC,  to  Christine  Sibille,  DivUion  of 
Market  Regulation.  Commission  (August  6, 1996). 

^The  Connnission  has  modified  the  text  of  the 
statements  GSCC  submitted. 


*  Securities  Exchange  Act  Release  No.  37442 
(August  1, 1996),  61  FR  40275  ("Release  No. 
37482"). 

>  IDBs  are  restricted  to  sulmitting  to  GSCC  data 
on  o%etting  repo  transactions  done  with  GSOC 
repo  netting  participants  in  order  to  ensure  that  the 
IDB  will  net  out  of  the  repo  transaction. 

■  Release  No.  37482. 

'  Because  IDBs  will  be  permitted  only  to  submit 
to  GSOC  data  on  ofbetting  repo  transactions  done 
with  GSOC  netting  participants,  their  settlement 
obligations  for  the  start  legs  will  net  out  as  they  do 
with  the  close  legs. 
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only  up  to  a  dollar  amoont  denned 
reasonable  bjr  it 

Also  in  oraer  to  not  disadvantage 
Sffis  partidfating  in  the  initial  brokered 
repo  netting  service,  if  an  IDB  incurs  or 
causes  GSCC  to  incur  an  ovwnight 
liTiaTiring  cost  resulting  solely  from 
securities  ddivered  late  in  the  day  that 
the  IDB  is  not  able  to  redeliver  before 
the  close  of  &e  Fed  Wire,  the  IDE  may 
submit  a  bill  for  this  financing  cost  to 
GSCC  If  GSCC  determines  that  such 
cost  was  incurred  unavoidably  and 
without  fautt  by  the  IDE,  GSCC  will 
riMOfb  or  reftooburse  the  IDE  for  this  cost 
and  will  allocate  it  as  it  normally 
allocates  q«»nring  costs  under  its  fee 
structure.  Tke  term  "overnight  financing 
cost"  is  a  commonly  used  term  that 
refers  to  the  costs  charged  by  a  clearing 
agent  bank  to  a  broker-dealer  customer 
related  to  the  financing  by  the  bank  of 
securities  held  frtan  one  business  day 
imtil  the  next  business  day  in  the 
customer's  clearing  account  To  protect 
itself  from  being  obligated  to  pay  for 
ovemi^t  fitmnring  cnarges  that  are 
significantly  higher  than  those  that  are 
customary  in  the  industry,  GSCC  will 
reserve  the  fight  to  absorb  such  charges 
(mly  up  to  a  dollar  amoimt  deemed 
reesonable  by  it. 

The  Eoard  of  Directors  of  GSCC  also 
has  determined  it  appropriate  to  make 
these  fee  reimbursement  provisions 
applicable  to  a  division  of  a  dealer 
netting  member  that:  (1)  Opwates  in  an 
overall  maimer  as  a  broker.  (2) 
participates-  in  the  repo  netting  service 
throu^  a  separate  GSCC  accotmt;  and 
(3)  abides  by  the  restrictions  imposed  on 
IDEs  that  participate  in  the  repo  netting 
process. 

The  proposed  rule  change  is 
consistent  Mrith  the  requirements  of 
Section  17  A  of  the  Act  and  the  rules  and 
regulations  thereunder  because  it 
should  facittate  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions.' 

(B)  Setf-Regilatory  Organization's 
Statement  On  Burden  on  Competition 

GSCC  pecceives  no  impact  on 
competition  by  reason  of  the  proposed 
rulechanga 

YCj  Self-Refpilatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

GSCC  has  not  solicited  or  received 
comment  on  the  proposed  rule  change. 


•15U.S.C7Bq-l(10a8). 


Members  will  be  notified  of  the  rule 
change  filing,  and  conmients  wall  be 
solicited  by  an  Important  Notice. 

m.  Data  of  EflacUvenses  of  the 
Propoaad  Rule  Change  and  Tiaiag  tor 
Commiseioii  Actioa 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  fiinds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  GSCC  consents,  the 
Commission  will: 

(A)  by  (Htler  approve  such  proposed 
rule  change  or 

(E)  institute  proceedings  to  determine 
whether  the  propoeed  rule  change 
should  he  disapproved. 

IV.  SoUciUtion  of  CammaBts 

Intoested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
shoiild  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commissicm.  450  Fifth  Street.  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
conununications  relating  to  the 
propoeed  rule  change  betvreen  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street  NW., 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
ofiloe  of  GSCC  All  submissions  should 
refer  to  the  file  nimiber  SR-GSCC-96- 
8  and  should  be  submitted  by  October 
3,1996. 

For  the  Cammission  by  the  Diviiion  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFariand. 
Deputy  Secretary. 

(FR  Doc.  96-23309  Filed  9-11-M:  8:45  am) 
laUNQ  COOK  SMO-St-M 


•  17  CFR  200.30-^(aXl2)  (1998); 
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September  6, 1996. 

On  July  2. 1996.  the  Government 
Secinities  Clearing  Corporation 
("GSCC")  filed  with  the  Securities  and 
Exchange  Commissicm  ("Commission") 
a  propoeed  rule  change  (File  No.  SR- 
GSCC-96-07)  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act") »  relating  to  the  rights 
and  responsibilities  of  interdealer 
broker  ("IDE")  netting  members.  GSCC 
amended  the  filing  on  July  23, 1996.' 
Notice  of  the  proposed  rule  change,  as 
amended,  was  published  in  the  Federal 
Register  cm  August  20. 1996.'  On 
August  16, 1996.  and  on  August  21. 
1996,^  GSCC  filed  amendments  No.  2 
and  3  to  the  filing.  Amoidment  2  and 
amendment  No.  3  are  described  in  Items 
I.  n,  and  m  below,  which  items  have 
been  prepared  primarily  by  GSCC  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change,  as  amended,  from  interested 
persons. 

L  Salf-Regulatory  Organization's 
Statement  of  the  Terms  of  Snbetance  of 
the  Propmed  Rnle  Change 

The  purpose  of  amendment  No.  2  is 
to  clarify  that  Category  1  IDE  have  no 
liability  for  losses  resulting  from 
nomnember  brokered  transactitms.  The 
purpose  of  amendment  No.  3  to  the 
proposed  rule  change  is  to  require  that 
at  least  thirty  percent  of  a  Category  1 
IDE's  clearing  fund  deposit  consist  of 
cash  or  eligible  netting  securities  and 
that  no  more  than  seventy  percent  of  its 
clearing  fund  deposit  be  met  by 
pledging  eligible  letters  of  credit 


>  IS  U.&C  78s(b)(l)  (1988). 

*  Letter  from  Kaian  Walraven,  Vice  PiMldent  and 
Associate  General  CounMl,  GSOC,  to  Jerry  W. 
Carpenter,  A«sistant  Diractur.  Division  of  Market 
Regulation  ("Division"),  Commission  Quly  18. 
1996). 

*Securitia*  Exchange  Act  Relaaaa  No.  37565 
'(August  14.  1996).  61  FR  43103. 

^Letters  from  Karan  Waliaven,  Vioe  Preeident 
and  Asaodate  Counsel,  GSCC  to  Jeiry  W. 
Carpenter,  Division,  Commission  (August  12, 1996, 
and  August  IS.  1998). 
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n.  Self-Reguiatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Role 
Change 

In  its  filing  with  the  Ck)mmission, 
GSCC  included  statements  conoeming 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
conunents  that  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  GS(3C 
has  prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements.' 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Currently,  GSCC's  rules  provide  that 
if  a  loss  resulting  from  a  defaulting 
member  relates  to  brokered  transactions, 
ten  percent  of  the  loss  is  allocated 
collectively  to  IDBs  regardless  of  their 
activity  with  the  defaulting  member. 
The  proposed  rule  change  as  initially 
filed  proposed  amending  GSCC's  rules 
to  eliminate  the  collective  loss 
allocation  and  instead  to  allocate  fifty 
percent  of  the  loss  from  either  a  member 
or  nonmember  brokered  transactions  to 
Category  1  and  Category  2  BDBs  based 
on  the  level  of  their  trading  activity  with 
the  defaulting  member."  However, 
pursuant  to  GSCC's  rules,  only  Category 
2  IDBs  may  enter  into  nonmember 
brokered  transactions.  Amendment  Na 
2  clarifies  that  the  loss  fi?om  a 
nonmember  brokered  transaction  will  be 
allocated  among  Category  2  IDBs  pro 
rata  based  on  the  level  of  their  trading 
activity  with  the  defaulting  member. 

The  purpose  of  amendment  No.  3  to 
the  proposed  rule  change  is  to  require 
that  at  least  thirty  percent  of  a  Category 
1  IDB's  clearing  fund  deposit  consist  of 
cash  or  eligible  netting  securities  and 
that  no  more  than  seventy  percent  of  the 
clearing  fund  deposit  be  met  by 
pledging  eligible  letters  of  credit.  Unlike 
other  participants  which  are  required  to 
deposit  ten  percent  of  their  clearing 
fund  requirement  in  cash,  Category  1 
IDBs  need  only  deposit  $100,000  in  cash 
which  is  two  percent  of  their  proposed 
fixed  $5,000,000  deposit  requirement. 
As  originally  filed,  GSCC's  proposed 
rule  change  permitted  Category  1  IDBs 
to  meet  the  non-cash  component  of  their 


>  The  ConunJMion  has  modified  the  text  of  the 
summaries  submitted  by  GSCC 

■  A  member  brokered  transaction  is  a  brokered 
transaction  where  both  the  buyside  and  sellside 
counterparties  to  the  IDB  are  netting  members.  A 
nonmember  brokered  transaction  is  a  brokered 
transaction  where  either  the  buyside  or  sellside 
counterparty  to  the  IDB  is  a  nonmember. 


required  clearing  fund  deposit  {i.e.,  $4.9 
million)  all  or  in  part  by  pledging 
eligible  letters  of  credit  to  GSCC. 
However,  in  amendment  No.  3  GSCC 
states  that  for  Category  1  IDBs,  the  non- 
cash component  of  their  clearing  fund 
requirement  should  be  consistent  with 
the  composition  requirements  of  other 
netting  members,  and  therefore,  no  more 
than  seventy  percent  of  a  Category  1 
IDB's  required  clearing  fund  deposit 
may  be  met  by  pledging  eligible  letters 
of  credit.  At  least  thirty  percent  of  their 
clearing  fimd  requirement  must  consist 
of  cash  or  eligible  netting  securities. 

Both  Category  1  IDBs,  because  of  their 
increased  volimfies  due  to  the 
implementation  and  expansion  of  repo 
brokering  services,  and  Category  2  IDBs, 
because  they  may  enter  trades  with 
nonmembers,  present  increased  risk  to 
GSCC  and  its  other  members-  Therefore, 
GSCC  believes  that  IDBs  should  be 
subject  to  the  same  clearing  fund 
deposit  composition  requirements  as 
other  netting  members,  with  the        ^ 
exception  of  the  lower  cash  requirement 
for  Category  1  EDBs. 

GSCC  believes  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  requirements  of  Section  17A  of  the 
Act  ^  and  the  rules  and  regulations 
thereunder  because  the  proposal  should 
facilitate  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  by  IDBs  in  GSCC's  netting 
system. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

GSCC  does  not  believe  that  the 
proposed  rule  change  as  amended  will 
impact  or  impose  a  burden  on 
competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  not  solicited 
with  respect  to  the  proposed  rule 
change  as  amended,  and  none  have  been 
received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  GSCC  consents,  the 
Commission  will: 


(a)  By  order  approve  such  proposed 
rule  change  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N  W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
Mrith  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Rown,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  GSCC.  All  sulHnissions  should 
refer  to  the  file  number  SR-GSCC-96- 
07  and  should  be  submitted  by  October 
3, 1996. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  del^atad 
authority.* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  96-23343  Filed  9-11-96;  8:45  am] 
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[Release  Na  34-37656;  Rto  No.  SR-QSCC- 
96-06] 

Self-Regulatory  Organizations; 
Ck>vemment  Securtties  Clearing 
Corporation;  Order  Approvir>g  a 
Proposed  Rule  Change  Permitting  Alt 
Netting  Members  To  Receive  Credit 
Foniirard  Marie  Adjustment  Payments 

Septembers,  1996. 

On  June  15, 1996,  the  Government 
Securities  Clearing  Corporation 
("GSCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
a  proposed  rule  change  (File  No.  SR- 
GSCC-96-06)  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  to  allow  all  netting 
members  to  receive  credit  forward  mark 
adjustment  payments.  Notice  of  the 


'16U.S.C78q-l(t988). 


•  17  CFR  20O.3O-3(a)(12)  (199S). 
■  IS  U.S.C.  78s(b)(l)  (198a). 
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proposal  waa  published  in  the  Federal 
laf^tn-  on  July  29. 1996.^  One 
comment  letter  was  received.^  For  the 
reasons  discussed  below,  the 
Commission  is  approving  the  proposed 
rule  change. 

L  Descf  iptioe 

The  rule  change  amends  GSCC  Rule 
13  to  permit  kil  netting  members  to 
receive  credit  forward  mark  adiustment 
payments  firam  GSCC  pursuant  to 
GSCC's  hmds-only  settlement  process.^ 
Currently.  GSCC  collects  forward  mark 
adjustment  piayments  from  those  netting 
members  with  a  negative  forward  mark 
adjustment  on  a  particular  business  day 
with  regard  tb  a  particular  CUSIP  and 
remits  forward  mark  adjustment 
payments  to  eligible  category  one  dealer 
and  bank  netting  members  that  are  in  a 
positive  forvtard  mark  position  wnth 
regard  to  such  CUSEP.  Each  member's 
forward  mark  adjustment  is  recalculated 
each  day  with  any  debit  or  credit  from 
the  previous  day  reversed,  and  a  new 
forward  mark  adjustment  pajrment 
obligation  is  established.  Only  cash  can 
be  used  to  fund  forward  mark 
adjustment  payments  because  GSCC 
passes  throu^  credit  forward  mark 
adjustment  payments. 

Section  1  of  GSCC  Rule  13  previously 
provided  that  only  category  one  dealer 
netting  members  and  bank  netting 
members  that  have  been  members  for  at 
least  sixty  ctdendar  days  are  entitled  to 
receive  credM  forward  mark  adjustment 
payments.  This  limitation  was  put  into 
effect  in  connection  with  the 
implementation  of  GSCC's  netting 
service  for  repurchase  transactions 
("repo")."  Uider  the  rule  change,  all 


*S«curitiM  Bwhang«  Act  Release  No.  37461  Qwly 
19. 19S6),61FR394«2. 

*  LoHar  from  &nto  C.  Maggio.  President,  Refco 
Securitiea.  Inc..  lo  Jonathan  Katz,  Secretary, 
Conunission  (July  12.  1996). 

*The  forward  mark  adjustment  is  a  daily  mark- 
to-cnarkflt  procets  for  all  net  settlement  positiona 
designed  to  accqunt  for  GSCC's  ongoing  exposure 
on  each  forward  net  aettlement  position.  Because 
GSCC  novates  and  guarantees  forward  settling 
trades  prior  to  the  settlement  of  such  trades,  C>SGC 
incurs  multi-day  settlement  exposure  on  such 
trades.  To  mitigate  this  risk,  GSCC  collects  from 
each  netting  member  on  a  daily  basis  an  amount 
equivalent  to  the  difference  between  the  contract 
value  of  the  netting  member's  positions  and  GSCX^'s 
system  value  beted  on  current  market  values 
("collateral  mark  ").  GSCC  also  collects  a  financing 
mark  based  on  the  rate  for  all  forward  repurchase 
and  reverse  reparchase  transactions  ("repos'l 
which  is  equal  tb  the  product  of  the  market  value 
of  the  repo,  GSCX^'s  system  repo  rate,  and  the  repo 
term.  A  membef's  forward  mark  adjustment 
payment  is  the  turn  of  all  collateral  marks  and  all 
financing  marka. 

'GSCC  believed  that  limiting  credit  pass  throughs 
in  connection  vrith  the  implementation  of  the 
netting  service  fcr  repos  was  a  prudent  measure  to 
ensure  that  the  revised  forward  mark  adjustment 
process  did  not  pose  undue  risk  to  GSCC.  For  a 


netting  members  are  eligible  to  receive 
(sedit  forward  marie  adjustment 
payments,  and  the  sixty  day  waiting 
period  has  been  eliminated. 

Although  all  netting  members  are  now 
eligible  to  receive  credit  forward  mark 
adjustment  (tayments,  special 
provisions  apply  to  cati^ory  two  dealer 
noting  members  and  category  two 
futures  commission  merchant  ("FCM") 
netting  members.  Under  GSCC's  current 
rules,  category  two  dealer  netting 
members  and  category  two  FCM  netting 
members  are  required  to  provide  GSCC 
with  additional  clearing  fimd  margin 
protection  ^  in  part  because  of  the  more 
modest  minimum  net  worth 
requirements  for  these  types  of  netting 
members.' 

Accordingly,  the  rule  change  provides 
that  each  category  two  dealer  netting 
member  and  category  two  FCM  netting 
member  now  have  an  option  as  to 
whether  it  wishes  to  (i)  receive  credit 
forward  mark  adjustment  payments  and 
Imkb  the  haircut  applicable  to  its 
dealing  fund  deposit  raised  from  the 
current  levels  to  levels  that  are  based  on 
historical  two  day  volatility  designed  to 
cover  ninety-five  percent  of  price 
movements,  as  determined  by  using  the 
greater  of  the  price  movements  from  the 
last  quarter  at  the  last  year,  or  (ii)  not 
receive  credit  forward  mark  adjustment 
payments  and  retain  its  current  clearing 
fund  margin  level. 

IL  Conunent  Letters 

One  comment  letter  was  received 
with  regard  to  the  proposed  rule  change 
fixjm  Refco  Securities,  Inc.  ("Refco")."  In 
its  letter  supporting  the  proposed  rule 
change,  Refco  stated  that  it  is  an  active 
participant  in  the  government  securities 
market  and  wants  to  participate  in  the 
repo  netting  process  in  the  same  manner 
as  other  dealers  but  as  a  category  twro 
dealer  netting  member  it  is  unable  to  do 
so  because  it  is  not  eligible  to  receive 


complete  deacriptlon  of  GSOCs  repo  netting 
system,  refer  to  Securities  Exchange  Act  Release  No. 
36491  (November  17,  1995),  80  FR  49649  [File  No. 
SR-GSCC-95-021  (order  approving  proposed  rule 
change  implementing  GSGCs  netting  services  for 
non-same-day-settling  aspects  of  next-day  and  term 
repo  transactions). 

*  Category  two  dealer  and  FCM  netting  members 
have  applicable  margin  fectors  as  set  by  GSCC's 
Board  of  Directors  which  can  be  no  lower  than 
ninety-nine  percent  of  historical  one  day  price 
volatility.  All  other  GSCC  members  have  applicable 
margin  factors  as  set  by  GSCC's  Board  of  Directors 
which  can  be  no  lower  than  ninety-five  percent  of 
historical  one  day  price  volatility. 

'  For  example,  category  two  dealer  netting 
members  and  FCM  netting  members  must  maintain 
a  net  worth  of  $25  million,  but  category  one  banks 
and  category  one  dealers  and  fCMa  must  maintain 
a  minimum  net  worth  of  $100  million  and  $50 
million,  respectively. 

*Supra  note  3. 


credit  forward  mark  adjustment 
payments. 

m. 


Section  17A(b)(3)(F)«  of  the  Act 
require^  that  the  rules  of  a  clearing 
agency  be  designed  to  assure  the 
safeguarding  of  securities  and  funds 
which  are  in  the  custody  or  control  of 
the  clearing  agency  or  for  which  it  is 
resp<m8ible.  The  Commission  believes 
that  the  proposed  rule  change  is 
consistent  with  GSOC's  obligations 
under  Section  17A  of  the  Act 

The  rule  change  should  pwmit  GSCC 
to  deliver  credit  forward  mark 
adjustment  payments  to  all  netting 
members  while  still  assuring  the 
safiBguarding  of  securities  and  funds 
within  its  custody  or  controL  GSCC  has 
gained  some  experience  with  the  new 
forward  mark  adjustment  process  since 
the  implementation  of  the  process  in 
Novembw  1995  and  is  now  better  able 
to  assess  its  liquidity  needs. 
Furthermore,  GSCC  will  only  permit 
category  two  dealer  and  FCM  netting 
members  to  receive  credit  forward  mark 
adjustment  payments  if  such  netting 
members  maintain  additional  clearing 
fund  margin.  If  any  such  netting 
member  elects  to  receive  credit  forward 
mark  adjustment  payments,  the  increase 
in  the  netting  member's  margin  factors 
should  help  ensure  that  GSCC  has 
sufficient  collateral  if  such  netting 
member  defaults  on  its  settlement 
obligations. 

m.  Condusioii 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  in 
particular  Section  17A  of  the  Act  and 
the  rules  and  regulations  thereunder. 

ft  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
GSCC-fl6-06)  be  and  hereby  is 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
autliority."' 

Margaret  H.  McFarland. 
Deputy  Secretary. 
(FR  Doc.  96-23344  Filed  9-11-96;  8:45  am] 

■aXMQ  OOOC  i010-01-M 


•  15  U.S.C  78q-l(bX3)(F)  (1988). 
""17  CFR  200.3O-3(aKl2)  (1996). 
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tneleaaa  Na  34-37850  RIe  Na  SR- 
MBaCC-96-OSl 

Self-Reguiatory  Organizations;  MBS 
dealing  Corporation;  Order  Approving 
Propoeed  Rule  Change  Relating  to 
Eliminating  ttie  Ifontttiy  AudH  Package 
Requirements. 

September  5, 1996. 

On  June  18, 1996,  the  MBS  Clearing 
Corporation  ("MBSCC")  filed  with  the 
Securities  and  Exchange  Conunission 
("Commission")  a  proposed  rule  change 
(File  No.  SR-MBSCC-96-03)  pursuant 
to  Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act").i  Notice 
of  the  proposal  was  published  on  July 
17, 1996,  in  the  Federal  Register  to 
solicit  comments  on  the  proposed  rule 
change.'  No  comment  letters  were 
received.  For  the  reasons  discussed 
below,  the  Commission  is  approving  the 
proposed  rule  change. 

I.  Description 

MBSCC  is  modifying  its  rules  and 
procedure84o  eliminate  the  requirement 
that  it  provide  a  monthly  audit  package 
to  each  participant  and  the  requirement 
that  such  participant  review  and 
respond  to  the  package.  MBSCC 
currently  provides  each  participant  with 
the  participant's  Open  Commitment 
Report  on  a  daily  basis  pursuant  to  its 
rules.  Participants  have  a  duty  under  the 
rules  to  review  each  report  for  errors 
and  discrepancies  and  to  report  any 
error  or  discrepancy  to  MBSCC. 
MBSCC's  rules  and  source  book  also 
require  MBSCC  to  send  each  participant 
a  monthly  audit  package  which  consists 
of  a  copy  of  the  participant's  Open 
Conunitment  Report  dated  the  last 
business  day  of  the  previous  month  and 
an  Audit  Exception  Reporting  Form 
which  must  be  completed  by  the 
participant  and  returned  to  MBSCC 
whether  or  not  any  exceptions  are 
found. 

In  connection  with  this  rule  change, 
MBSCC  will  eliminate  the  late  audit 
confirmation  penalties  fi'om  its  schedule 
of  penalty  fees. 

DL  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder  and 
particularly  with  the  requirements  of 
Section  17A(b)(3)(F).3  Section 
17A(b)(3)(F)  requires  that  the  rules  of  a 
clearing  agency  be  designed  to  promote 
the  prompt  and  accurate  clearance  and 


'  15  U.S.C  78»(b)(l)  (1988). 
2  Securities  Exchange  Act  Release  No.  37420  (July 
11.  1996).  61  FR  37307. 
'  15  U.S.C.  78q-l(b)(3MF)  (1988). 


settlement  of  securities  transactions. 
The  (Commission  believes  that  MBSCC's 
rule  change  meets  this  requirement 
because  by  eliminating  the  monthly 
audit  pwckage  and  the  participants' 
requirement  to  review  il,  the 
administrative  and  economic  biudens 
on  participants'  resources  due  to  the 
duplicative  nature  of  the  requirements 
should  be  eliminated  without  any 
substantive  effect.  Such  elimination 
should  fecilitate  efficiencies  in  the 
administration  of  participant  op>eration8 
thereby  promoting  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions. 

m.  iConclusion 

On  the  basis  of  the  foregoing,  the 
(Commission  finds  that  the  proposal  is 
consistent  with  the  requirements  of  the 
Act,  particularly  with  Section 
17A(b)(3)(F)  of  the  Act,  and  the  rules 
and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
MBSCO96-03)  be,  and  hereby  is. 
approved. 

For  the  Ckiminission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland,   . 

Depu  ty  Secretary. 

[FR  Doc.  96-23347  Filed  9-11-96;  8:45  am) 
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[Ratoaee  Na  34-97669;  RIe  No.  SR-OCC- 
96-08] 

Self-Regulatory  Organizations;  The 
Options  Clearing  Corporation;  Notice 
of  Filing  of  Proposed  Rule  Change 
Regarding  the  Exercise  of  Certain 
Foreign  Currency  Options 

September  6, 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  notice  is  hereby  given  that  on 
JiUy  18, 1996,  The  Options  Clearing 
CorporaUon  ("CKX")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  n,  and 
m  below,  which  Items  have  been 
prepared  primarily  by  CXDC  The 
Ckimroission  is  publishing  this  notice  to 
solicit  comments  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  (rfSulwtance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  will  permit 
the  exercise  of  certain  foreign  currency 


options  on  the  business  day 
immediately  preceding  the  expiration 
date  of  such  options. 

n.  Self-Regulatory  Oi^anization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  ibr,  the  Pn^raaed  Rale 
Change 

In  its  filing  with  the  Ck>mmis8ion, 
OCX!  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  Tlie  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  W  below.  The  self-regulatory 
organization  has  prepared  summarizes, 
sent  forth  in  sections  (A),  (B),  and  (C) 
below,  of  the  most  significant  aspects  of 
such  statements.' 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Under  the  proposed  rule  change,  CXX: 
will  amend  its  results  to  permit  the 
exercise  of  American-style  ^  foreign 
currency  and  cross-rate  foreign  currency 
options  ("currency  options")  on  the 
business  day  immediately  preceding 
their  expiration  date.  Currently,  CXX: 
Rule  801(c)  prohibits  the  exercise  of 
option  contracts  on  the  business  day 
immediately  preceding  their  expiration 
unless  such  options  are  American-style 
flexibly  structured  options.  At  the  time 
this  restriction  was  incorporated  into 
OCX's  rules,  all  option  contracts  expired 
on  Saturday.  The  restriction  ensured 
that  there  was  adequate  time  for  all 
unmatched  transactions  to  be  resolved 
and  for  OCC  to  receive  and  process 
exercise  notices  for  the  preliminary  and 
final  exercise  by  exception  ("ex-by-ex") 
processing  cycles  that  were  then  in 
effect.  Subsequently,  (XC  has  replaced 
the  preliminary  and  final  processing 
cycles  for  currency  options  with  a  single 
ex-by-ex  processing  procedure. 

With  the  conversion  to  Friday  night  as 
the  expiration  date  for  all  standardized 
currency  options,*  Rule  801(c)  has 


*  17  CFR  20O.3O-3(a)(12)  (1996). 
« 15  U.S.C  788(b)(1)  (1988). 


'The  Commission  has  modified  the  language  in 
these  sections. 

'The  term  "American"  or  "American-style" 
option  contract  means  the  option  contract  may  be 
exercised  at  any  time  from  its  commencement  time 
until  its  expiration.  In  contrast,  a  European  style 
option  may  only  be  exercised  on  its  expiration. 

'*  For  a  complete  description  of  the  convvsion  of 
the  expiration  date  for  all  standardized  currency 
options  from  Saturday  to  Friday,  refer  to  Securities 
Exchange  Act  Release  Nos.  32458  ()une  11,  1993), 
58  FR  3384  (File  No  SR-OCC-93-091  (notice  of 
filing  and  order  granting  accelerated  approval  on  a 
temporary  basis  of  a  proposed  rule  change  that 
changed  the  expiration  day  for  American-style 
foreign  currency  options  from  Saturday  to  Friday) 
and  32630  (July  14, 1993),  58  FR  38800  (File  No. 

Coatinuwl 
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operated  to  preclude  the  exercise  of 
currency  options  on  Tliursday.  CXX^ 
clearing  members  have  requested  that 
OCXZ  Uft  the  restriction  wiUi  respect  to 
currency  options  since  their  non-U.S. 
customers  haVe  expressed  a  desire  to 
submit  exnckes  on  Thursday  due  to 
time  zone  difiarences  with  the  United 
States.  OCC  believes  that  the  protections 
afforded  by  tHe  Rule  801(c)  exercise 
restriction  are  no  longer  necessary  for 
currency  options  because  of  the  single 
cycle  expiration  processing  procedures 
that  are  in  e^ct  and  because  currency 
options  expiife  on  Friday  instead  of 
Saturday. 

OCC  believes  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  17A  of  the  Act  * 
because  it  pntmotes  the  prompt  and 
accurate  cleafance  and  settlement  of 
securities  trassactions. 

(B)  Self-Reguhtory  Organization's 
Statement  on  Burden  on  Competition 

OCC  does  not  believe  that  the 
proposed  rulf  change  will  impose  any 
burden  on  competitirai. 

(C)  Self-Regujatory  Organixation's 
Statement  on  Comments  on  the 
Proposed  Ruk  Change  Received  From 
Members.  Participants  or  Others 

Written  cooiments  were  not  and  are 
not  intended  to  be  solicited  with  respect 
to  the  proposed  rule  change,  and  none 
have  been  received. 

m.  Date  of  Effiectiveiiess  of  the 
Proposed  Role  Change  and  Timing  fin- 
Commissiwi  Action 

Within  thi»ty-five  days  of  the  date  of 
publication  df  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  >  reasons  for  so  finding  or 
(ii)  as  to  which  OCC  consents,  the 
Commission  will: 

(A)  By  ord^r  approve  such  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  cpnceming  the  foregoing. 
Persons  making  written  submission 
should  file  six  copies  thereof  with  the 


SR-OCX>-93-)5|  (order  granting  permanent 
approval  on  an  «ccelerate<l  basis  of  a  propoaed  rule 
change  that  chaaged  the  expiration  day  for 
American-slyle  foreign  currency  options  and  crosa- 
rate  fonign  currency  options  fionn  Saturday  to 
Friday). 
•15  U.S.C  78(6-1  (1988). 


Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  tlte 
submissions,  all  subsequent 
amendments,  all  written  statemeats 
with  respect  to  the  proposed  rule 
ciiange  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  tiiat  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  sudi 
filings  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  OCC.  All  submissions  should 
refer  to  the  file  number  SR-OCC-96-08 
and  should  be  submitted  by  October  3, 
1996. 

For  the  CcHnmission  by  the  Division  of 
l^arket  Regulation,  pursuant  to  delegated 
authority." 

Margam  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  96-23345  Filed  9-11-96;  8:45  am] 
■■jjNO  cone  »ie4i-M 

[ReleMe  Na  34-a7M6:  FHe  Na  8R-OCC- 
96-09] 

Salf-Ragulatory  Organizations;  the 
Ofrtions  ClMrtng  Corporation;  Notice 
of  HIing  of  Proposed  Rule  Cttangs 
Relating  to  the  Valuation  of 
Gtovemment  Sscurltiss 

September  5. 1996. 

Pursuant  to  Sec^on  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
"Act").*  notice  is  hereby  given  that  on 
^lly  18, 1996,  The  Options  Clearing 
Corporation  ("OCC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
diange  as  described  in  Items  I,  n,  and 
HI  below,  which  items  have  been 
prepared  primarily  by  OCC.  On  August 
22, 1996,  OCC  filed  an  amendment  to 
the  proposal.^  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  tlie  Tenns  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  will  modify 
OCC's  valuation  of  government 


securities  used  by  clearing  members  as 
margin  cleering  fund  deposits. 

n.  Sdf-lesnlatory  Org/Ukiamtiaa'* 
Stataraent  of  tiie  Pnipoae  of,  and 
Statutory  Baaia  fiir,  Uw  Proposed  Rule 

Change 

la  its  filing  with  the  Commission. 
OCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
conoments  it  received  on  the  proposed 
rule  change,  llie  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  OCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.^ 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and  < 

Statutory  Basis  for.  tite  Proposed  Rule 
Change 

Hie  purpose  of  this  proposed  rule 
change  is  to  modify  the  valuation 
methodology  on  deposits  of  government 
securities  for  margin  and  clearing  fiind 
ptirposes.  The  valuation  rule^for 
government  securities  for  margin  and 
clearing  fund  purposes  have  remained 
largely  unchanged  since  the  mid-1970's 
when  OCC  onfy  valued  such  collateral 
at  the  time  of  deposit.  Government 
securities  are  currently  valued  at  either 
(1)  The  lesser  of  par  value  or  100%  of 
the  current  market  value  for  maturities 
less  than  one  year  or  (2)  the  lesser  of  par 
value  or  95%  of  the  current  market 
value  for  maturities  between  one  and 
tenyears.* 

The  par  value  limitation  was  initially 
included  in  the  valuation  methodology 
because  the  security  could  be  carried  to 
its  maturity,  when  it  would  reach  par 
value,  without  any  subsequent 
valuations  after  its  initial  depoat  with 
OCC.  The  restriction  of  maturities  to 
less  than  ten  years  was  initially 
implemented  as  a  risk  control  device 
because  it  precluded  the  deposit  of 
longer,  more  volatile  securities  which 
were  not  subject  to  revaluation  after 
their  initial  deposit  with  OCC. 

Since  the  early  1980's,  OCC  has 
revalued  government  securities  on  a 
monthly  basis.  However,  OCC  is  now 
prepared  to  revalue  government 
securities  on  a  daily  basis  and  to 


•  17  CFR  200.3O-3(a)(12)  (1S96). 

« 15  U.S.C.  788(b)(1)  (1988). 

2  Letter  from  Michael  G.  Vitek,  Counsel.  OOC,  to 
jerry  W.  (Carpenter,  Assistant  Director,  Oivisioa, 
Commission  (August  19,  1996).  ^ 


'The  Commission  has  modified  parts  of  these 
statements. 

♦  Government  securities  are  currently  defined  as 
securities  issued  or  guaranteed  by  the  United  States 
or  Canadian  government  or  by  any  other  foreign 
government  acceptable  to  OCC  and  that  matures 
within  ten  years.  The  term  "short-term  goveminent 
securities"  means  securities  nMturing  within  one  ^ 
year.  The  term  "long-term  goveriunent  securities" 
means  all  other  government  securities.  The 
proposed  rule  change  will  amend  the  definition  to 
delete  the  ten  year  restriction. 
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include  such  valuation  in  its  overall 
daily  assessment  of  clearing  member 
margin  and  clearing  fimd  deposits.  OCC 
believes  that  the  par  value  valuation 
methodology  and  the  restriction  on 
greater  than  ten  year  maturities  are 
overly  conservative  and  are  no  longer 
necessary  to  protect  OCC  from  the  risk 
of  collateral  value  changes.  Instead,  the 
proposed  rule  change  will  impose  new 
haircut  levels  on  the  valura  of 
government  securities. 

Specifically,  the  rule  change  proposes 
that  Section  3  of  Article  VHI  of  OCC's 
By-Laws  and  Rule  604  of  CXX's  Rules 
be  amended  to  establish  a  new  schedule 
of  haircuts.  Government  seciuities 
deposited  as  either  clearing  fund  m 
margin  will  be  valued  at:  (1)  99.5%  of 
the  current  market  value  for  maturities 
less  than  one  year;  (2)  98%  of  the 
current  market  value  for  maturities 
between  one  and  five  years;  (3)  96.5% 
of  the  current  market  value  for 
maturities  between  five  and  ten  years; 
and  (4)  95%  of  the  current  market  value 
for  maturities  in  excess  of  ten  years. 

OCC  reviewed  the  haircut  policies  of 
other  derivative  clearing  houses  and 
analyzed  recent  historical  volatilites  of 
government  securities  before  assessing 
the  proposed  haircut  levels. 
Specifically,  OCC  collected  daily  data 
since  1990  on  govenunent  securities  of 
various  maturities  across  the  yield  curve 
and  analyzed  this  historical  volatility  in 
the  same  manner  in  which  OCC 
analyzes  volatility  for  the  setting  of 
margin  intervals  within  OCC's 
Theoretical  bitermarket  Margin  System. 
The  proposed  haircut  levels  provided 
adequate  coverage  for  more  than  99%  of 
all  days  since  1990.  In  addition,  OCC 
reviewed  the  extreme  volatility  in  the 
U.S.  government  security  market  that 
occiured  on  March  8, 1996,  and  foimd 
that  the  proposed  haircut  levels  would 
not  have  been  breached.  Finally,  OCC 
compared  its  proposed  haircut  levels 
with  those  of  other  derivative  clearing 
organizations  and  foimd  that  the 
proposed  haircut  levels  are  consistent 
with  the  haircut  policies  of  those 
clearing  houses  and  that  they  provide 
prudent  protection  from  market 
volatility. 

The  proposed  rule  change  is 
consistent  with  the  purposes  and 
requirements  of  Section  17A  of  the  Act, 
as  amended.'  Specifically,  OCC  believes 
the  proposed  rule  change  promotes  the 
protection  of  investors  by  enhancing 
OCC's  ability  to  safeguard  the  securities 
and  funds  in  its  possession  or  subject  to 
its  control. 


B.  Self -Regvtlatory  Organization's 
'Statement  on  Burden  on  Competition 

OOC  does  not  believe  that  the 
proposed  rule  will  have  an  impact  or 
impose  a  burden  on  competition. 

C.  Self-Regulatory  Organixation's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Comments  were  not  and  are  not 
intended  to  be  solicited  by  OCC  with 
respect  to  the  proposed  rule  cjiange,  and 
none  were  received. 

m.  Date  of  Eflectiveiiflas  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reason  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Conmiission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Conunission  and  any  person,  other  than 
those  that  may  be  withheld  form  the 
public  in  accordance  with  provisions  of 
5  U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room  in 
Washington,  D.C.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  OCC 
All  submissions  should  refer  to  the  file 
number  SR-OCC-96-09  and  should  be 
submitted  by  October  3, 1996. 


For  the  Conunission  by  the  Division  pf 
Market  Regulation,  pursuant  to  delegaliBd 
authority. 

Marguvt  H.  McFariu^ 

Deputy  Secretary. 

[PR  Doc.  96-23346  Piled  9-11-96:  B:45  am] 

MUMO  COOK  W1S4MI 

[RetosM  Na  94-47648;  mtMraMoiMl  8wtM 
Rataase  Ho.  1016;  FNe  No.  8R-P8E-M-23] 

S•I^R6gulatory  Organizations;  Notica 
of  Filing  and  Ordar  Qrenting 
Accalanrtad  Approval  of  a  r*ropoaad 
Rule  Change  by  ttw  Pacific  Stock 
Exchange  Incorporated  l^elating  to  the 
UsUng  and  Trading  of  Equity-Unked 
Notaa 

September  5, 1906. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),*  notice  is  hereby  given  that  on 
June  24, 1996,  the  Pacific  Stock 
Exchange  Incorporated  ("PSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I  and  D 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization 
("SRO").  On  July  25, 1996.  the 
Exchange  submitted  Amendment  No.  1 
to  thd  Commission. 2  On  September  4. 
1996,  the  Exchange  submitted 
Amendment  No.  2  to  the  Commission.' 
The  Conunission  is  pubUshing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons  and  to  grant  accelerated 
approval  to  the  proposed  rule  change,  as 
amended. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  its 
listing  rules  to  provide  for  the  listing 


•»15U.S.C78q-l(19B8). 


'  15  U.S.C  78«(bMl).  ' 

'  Amendment  ^4o.  1  clariSed  that  the  requisite 
trading  volume  level*  concerning  the  linlced 
■ecudty  must  occur  in  tlie  United  State*.  In 
addition,  Amendment  No.  1  removed  the 
unnumbered  paragraph  in  proposed  PSE  Rule 
3.1(jX3KDKi)  that  referenced  proposed  PSE  Rule 
3.1(jK3)(C)(iii)(b)(2j  because  the  language  in  that 
paragraph  did  not  take  into  consideration  the 
provisions  contained  in  proposed  PSE  Rule 
3.1(jK3MCMiii)(b)(3).  See  letter  from  Michael  D. 
Pierson,  Senior  Attorney,  Regulatcvy  Policy,  PSE,  to 
Anthony  P.  Pecora,  Attorney,  Office  of  MarkM 
Supervision.  Division  of  Market  Regulation.  SEC, 
dated  July  24, 1996. 

'  Amendment  No.  2  conforms  the  deHnition  of 
EUMs  contained  in  PSE  Rule  3.1(bKl6)  with  the 
other  rules  in  this  proposal  concerning  ELNs  in  that 
the  use  of  American  Depositary  Receipts  ("  ADRs") 
is  limited  to  sponsored  ADRs.  See  letter  from 
Michael  D.  Pierson,  Senior  Attorney,  Regulatory 
Policy,  PSE,  to  Anthony  P.  Pecora,  Attorney,  Office 
of  Market  Supervision,  Division  of  Market 
Regulation.  SEC.  dated  September  3, 1996. 
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and  trading  of  Equity-Linked  Notes 
("ELNs").  Tbe  text  of  the  proposed  rule 
change  is  available  for  inspection  and 
copying  at  tba  PSE  and  at  the 
Coimnission« 

n.  Self-Regnlatory  Organizatioii'a 
Statement  of  the  Purpose  of,  and 
Statutory  BaMs  for,  the  Propoaed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  propoaed  rule  change 
and  discvissed  any  comments  it  received 
on  the  propoged  rule  change.  The  text 
of  these  statanents  may  be  examined  at 
the  places  specified  in  Item  m  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A.  B.  and  C  below,  of  the  most 
significant  aspects  of  such  stateinents. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of.  and 
Statutory  Bow's  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exclueige  is  proposing  to  list  for 
trading  Equity-Linked  Notes,  which  are 
notes  that  are  linked,  in  whole  or  in 
part,  to  the  market  perfonnance  of 
common  stocks,  non-convertible 
preferred  stacks,  or  sponsored  ADRs< 
overlying  such  equity  securities.  Hie 
proposal  states  that  the  Exchange  will 
consider  for  listing  ELNs  that  meet  the 
Exchange's  issuer  listing  standards.  ELN 
listing  standards,  minimum  standards 
applicable  to  linked  securities,  and 
limits  on  the  number  of  ELNs  linked  to 
a  particular  Security,  as  set  forth  below. 

a.  Issuer  Listing  Standards 

Under  the  proposal,  the  issuer  of 
ELNs  must  be  an  entity  that:  (a)  Is  listed 
oiw  nationd  securities  exchange  or  the 
Nasdaq  National  Market  or  is  an  affiliate 
of  a  company  listed  on  a  national 
securities  e^ichange  or  the  Nasdaq 


National  Market;  and  (b)  has  a  minimum 
net  worth  of  $150  million.  In  addition, 
the  market  value  of  an  ELN  offering, 
when  combined  with  the  market  value 
of  all  other  ELN  offerings  previously 
completed  by  the  issuer  and  currently 
traded  on  a  national  securities  exchange 
or  the  Nasdaq  National  Market,  may  not 
be  greater  than  25%  of  the  issuer's  net 
worth  at  the  time  of  issuance. 

6.  ELN  Listing  Standards 

The  proposal  states  that  the  issue 
must  have:  (a)  A  minimimi  public 
distribution  of  one  million  ELNs;  Cb)  a 
minimum  of  400  holders  of  the  ELNs 
(provided,  however,  that  if  the  ELN  is 
traded  in  $1,000  denominations,  there  is 
no  minimiun  number  of  holders);  (c)  a 
miniTniim  maricet  valuo  of  $4  million; 
and  (d)  a  term  of  two  to  seven  years, 
provided  that  if  the  issuer  of  the 
underlying  security  is  a  non-U.S. 
company,  or  if  the  underlying  security 
is  a  sponscved  ADR,  the  issue  may  not 
have  a  term  of  more  than  three  years. 

c.  Minimum  Standards  Applicable  to 
the  Linked  Security 

The  proposed  new  rules  state  that  the 
underlying  seciuity  must  have:  (a)  A 
market  capitalization  of  at  least  $3 
billion  and  trading  volume  in  the 
United  States  of  at  least  2.5  million 
shares  in  the  one-year  period  preceding 
the  listing  of  the  ELNs;  or  (b)  a  market 
capitalization  of  at  least  $1.5  billion  and 
trading  voliune  in  the  United  States  of 
at  least  10  million  shares  in  the  one-year 
period  preceding  the  listing  of  the  ELNs; 
or  (c)  a  market  capitalization  of  at  least 
$500  million  and  trading  volume  in  the 
United  States  of  at  least  15  million 
shares  in  the  one-year  period  preceding 
the  listing  of  the  ELNs.^ 

In  addition,  the  notes  must  be  issued 
by  a  company  that  has  a  continuous 
reporting  obligation  imder  the  Act.  as 
amended,  and  the  security  must  be 
listed  on  a  national  securities  exchange 


*  AOR  pragraau  may  be  "sponaorad"  or 
"unsponaorad.''  A  sponsored  ADR  is  Mtablisfaed  by 
a  single  U.S.  depository  bank  at  the  request,  or  with 
the  conaant.  of  Uie  foreign  iaauar  of  the  underlying 
'aacurity. 

With  a  sponsored  ADR  program,  a  single 
depository  bank,  working  closely  with  the  issuer, 
acts  as  the  cential  source  of  information  for  buyers. 
seller*,  and  Intvinediaries.  In  addition,  the 
depoeitory  generally  is  required  to  distribute 
notices  of  thar^faolder  meetings  bnd  voting 
instructions  to  ADR  holders,  theraby  ensuring  the 
ADR  holders  will  be  able  to  exercise  voting  rights 
through  the  depository  %vith  reapect  to  the 
underlying  seolritiea. 

ELNs  may  be  linked  only  to  sponsored  AOR*. 
Telephone  confersation  between  Michael  D. 
Pieraon,  Senior  Attorney,  Regulatory  Policy,  PSE, 
and  Anthony  P.  Pecora,  Attorney,  Office  of  Market 
Supervision,  Division  of  Market  Regulation,  SEC 
(Sept.  3. 1996). 


'  If  an  Issuer  propoaes  to  Hat  an  offering  of  KLNs 
that  does  not  satisfy  the  market  capitalization  or 
trading  volume  requirements  discussed  above,  the 
PSE,  with  the  concurrence  of  the  staff  to  the 
Commission,  may  evaluate  the  trading  volume, 
public  float,  and  market  capitalization  of  that 
security,  as  well  as  other  relevant  hctors,  and 
determine  on  a  case-by-case  basis  that  it  is 
appropriate  to  list  ELNs  overlying  that  security. 
However,  depending  on  the  proposed  hcts,  the 
Commission  m^  require  the  PSE  to  submit  a  role 
filing  pursuant  to  Section  19(b)  of  the  Act  that 
addresses  the  pertinent  regulatory  issues.  In  this 
regard,  the  Commission  notes  that  any  proposal  to 
list  an  ELN  that  is  linked  to  a  security  with  a  market 
capitalization  of  less  than  $500  million  would  raise 
significant  regulatory  coiK:ems  for  which  a  Section 
19(b)  rule  filing  would  be  required.  See  Securities 
Exchange  Act  Release  No.  34758  (Sept.  30,  1994), 
59  FR  50943  (approving  listing  of  Selected  Equity- 
Linked  Debt  SecuriUe*  ("SEEDS")  by  the  National 
Association  of  Securities  Dealers,  Inc.  ("NASD")). 


or  the  Nasdaq  National  Market  and  be 
subject  to  last  sale  reporting. 

Furthermore,  the  notes  must  be  issued 
by  either:  (a)  A  U.S.  oampany;  or  (b)  a 
non-U.S.  OMnpany"  (including  a 
company  that  is  traded  in  the  United 
States  through  sponsored  ADRs) 
provided  that  one  of  the  following  three 
criteria  is  met:  First,  the  Exchange  must 
have  a  comprehensive  surveillance   . 
sharing  agreement  in  place  with  the 
primary  exchange  in  the  country  where 
the  linked  security  is  primarily  traded 
(in  the  case  of  an  ADR,  the  primary 
exchange  on  which  the  security 
underlying  the  ADR  is  traded). 

Second,  as  an  alternative,  the 
combined  trading  volume  of  the  non- 
U.S.  security  (a  security  issued  by  a 
non-U.S.  company)  and  other  related 
non-U.S.  securities  occurring  in  the  U.S. 
market  and  in  markets  with  which  the 
Exchange  has  in  place  a  comprehensive 
surveillance  sharing  agreement  must 
represent  (on  a  share  equivalent  basis 
for  any  ADRs)  at  least  50%  of  the 
combined  world-wide  trading  volume  in 
the  non-U.S.  security,  other  related  non- 
U.S.  securities,  and  other  classes  of 
common  stock  related  to  the  non-U.S. 
security  over  the  six  month  i)eriod 
preceding  the  date  of  listing. 

Third,  an  alternate  trading  volume 
test  would  permit  an  ELN  on  a  non-U.S. 
security  if:  (a)  The  combined  trading 
volume  of  the  non-U.S.  security  and 
other  related  non-U.S.  securities 
occurring  in  the  U.S.  market  represents 
(on  a  share  equivalent  basis)  at  least 
20%  of  the  combined  world-wide 
trading  volume  in  the  non-U.S.  security 
and  in  other  related  non-U.S.  securitiea 
over  the  six-month  period  preceding  the 
date  of  listing  of  the  non-U.S.  securi^ 
for  an  ELN  listing;  (b)  the  average  daily 
trading  volume  for  the  non-U.S.  security 
in  the  U.S.  markets  over  the  six-month 
period  preceding  the  date  of  listing  of 
the  non-U.S  security  for  an  ELN  listing 
is  100.000  or  more  shares;  and  (c)  the 
trading  volume  for  the  non-U.S.  security 
in  the  U.S.  market  is  at  least  60,000 
shares  per  day  for  a  majority  of  the 
trading  days  for  the  six-month  period 
preceding  the  date  of  selection  of  the 
non-U.S.  security  for  an  ELN  listing.' 

In  addition,  if  the  underlying  security 
to  which  the  ELN  is  to  be  linked  is  the 
stock  of  a  non-U .S.  company  that  is 
traded  in  the  U.S.  market  as  a  sponsored 


*For  the  purposes  of  this  rule,  a  non-U.S. 
company  is  any  company  formed  or  incorporated 
outaide  of  the  United  States. 

'The  (Commission  notes  that  volume  in  foreign 
markets  with  which  the  Exchange  has  a 
comprehensive  surveillance  information  sharing 
agreement  in  place  is  not  included  in  these 
calculations.  See  Securities  Exchange  Act  Release 
no.  37405  (July  7. 1996).  61  FR  36S96.  at  n.8. 
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ADR,  ordinary  shares  or  otherwise,  then 
the  minimum  number  of  holders  of  the 
imderlying  security  shall  be  2.000. 

d.  Limits  (ui  the  Number  ofELNs  Linked 
to  a  Particular  Security 

The  proposal  provides  that  the 
issuance  of  ELNs  relating  to  any 
underlying  U.S.  security  may  not  exceed 
five  percent  of  the  total  outstanding 
shares  of  such  underlying  security.  In 
addition,  the  issuance  ofELNs  relating 
to  any  underlying  non-U.  S.  security  or 
sponsored  ADR  may  not  exceed:  (a)  Two 
percent  of  the  total  shares  outstanding 
worldwide  if  at  least  20  percent  of  the 
worldwide  trading  volume  in  such 
seciuity  occurs  in  the  U.S.  market 
during  the  six-month  period  preceding 
the  date  of  listing;  or  (b)  three  percent 
of  the  total  shares  outstanding  ^ 
worldwide  if  at  least  50  percent  of  the 
worldwide  trading  volume  in  such 
security  occurs  in  the  U.S.  market 
during  the  six-month  period  preceding 
the  date  of  listing;  or  (c)  five  percent  of 
the  total  shares  outstanding  worldwide 
if  at  least  70  percent  of  the  worldwide 
trading  volume  in  such  security  occurs 
iU'the  U.'S.  market  during  the  six-month 
period  preceding  the  date  of  listing." 

b  addition,  if  an  issuer  proposes  to 
issue  ELNs  that  relate  to  more  than  the 
allowable  percentages  of  the  underlying 
security  specified  above,  then  the 
Exchange,  with  the  concurrence  of  the 
staff  of  the  Division  of  Market 
Regulation  of  the  SEC,  will  evaluate  the 
maximiun  percentage  of  ELNs  that  may 
be  issued  on  a  case-by-case  basis.^ 

Finally,  the  proposed  rule  states  that 
prior  to  the  commencement  of  trading  of 
particular  ELNs  Usted  pursuant  to  PSE 
Rule  3.1(j)(3).  the  Exchange  will 
distribute  a  circular  to  its  membership 
providing  guidance  regarding  member 
firm  compliance  responsibilities 
(including  suitability  recommendations 
and  account  approval)  when  handling 
transactions  in  ELNs. 

2.  Statutory  Basis  <>. 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  *°  of  the  Act  in  general  and  furthers 
the  objectives  of  Section  6(b)(5) "  in 
particular  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  prevent  fraudulent  and 


•W.  atn.9. 

■  Aa  with  the  market  capitalization  and  trading 
volume  requirements,  the  Commission  notes  that 
the  Exchange  may  be  required  to  submit  a  rule 
filing  to  the  Commission  pursuant  to  Section  19(b) 
of  the  Act  to  address  regulatory  issues  raised  by  any 
Exchange  puoposal  to  list  an  ELN  related  to  more 
than  the  allowable  percentages  of  outstanding 
sharas  of  the  underlying  security.  See  supra  note  4. 

">15U.S.C78£(b). 

"15U.S.C78f(b)(5). 


manipulative  acts  and  practices,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regalatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  the  proposed 
rule  change  will  impose  no  burden  on 
competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  writtm  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  firom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Also,  copies  of 
such  filing  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  PSE.  All  submissions 
should  refer  to  File  No.  SR-PSE-96-23 
and  should  be  submitted  by  October  3, 
1996. 

IV.  Commission's  FimiingB  and  Order 
Granting  Accelerated  Approral  of  the 
Proposed  Role  Change 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  Section  6(b)(5)  of  the 
Act."  Specifically,  the  Commission 
believes  that  providing  for  the  listing 
and  trading  of  ELNs  will  offer  a  new  and 
innovative  means  for  investors  to 
participate  in  the  securities  markets.  In 
particular,  the  Commission  believes  that 
the  availability  of  ELNs  will  permit 


investors  to  more  closely  approximate 
their  desired  investment  objectives 
through,  for  example,  shifting  some  of 
the  opportunity  for  upside  gain  in 
return  for  additional  inccHDe.*' 
Accordingly,  for  these  reasons,  as  vrell 
as  for  the  reasons  stated  in  the 
Commission's  prior  approval  orders 
concerning  equity-linked  debt 
securities.'*  the  Commission  finds  that 
the  PSE's  standards  for  the  Usting  and 


"15U.S.C78«(bX5). 


"  Pursuant  to  Section  6(b)  of  th«  Act.  tlw 
Commission  must  predicate  approval  of  tradil^for 
new  products  upon  a  finding  that  th«  introdoctian 
of  the  product  is  in  the  public  loterast  Such  a 
finding  would  be  difficult  with  rwpact  to  a  product 
that  served  no  investment,  hedging,  or  other 
economic  function  because  any  benefits  that  might 
be  derived  by  market  participants  would  likely  ba 
outweighed  by  the  potential  for  manipulation, 
diminished  public  confidence  in  theinlagtity  of  tha 
markets,  and  other  valid  regulatory  concerns. 

>^The  Commission  notes  that  it  previously  has 
approved  the  listing  of  equity-linked  debt  securities 
by  the  American  Stock  Exchange,  Inc.  ("Amex"), 
the  Chicago  Board  Options  Exdiange,  Incorporated 
("CBOE").  the  NASD,  the  New  York  Stock 
Exchange,  Inc.  ("NYSE"),  and  the  PhiladelphU 
Stock  Exchange,  Inc.  CThlx").  See  Securitiea 
Exchange  Act  Release  Nos.  32343  (May  20,  1993). 
58  FK  30833  (order  originally  approving  tha  listing 
of  ELNs  by  the  Amex);  33328  (Dec.  13. 1903).  S8 
FR  66041  (approving  revised  markat  capitalization 
and  trading  volume  requirements  for  the  listing  of 
ELNs  by  the  Amex):  33468  Oan.  13,  1994),  59  FR 
3387  (order  originally  approving  the  listing  of 
Equity-Linked  Debt  Securities  ("ELDS")  by  the 
NYSE):  34545  (Aug.  18.  1994),  59  FR  43877  (order 
approving  the  listing  of  ELDS  by  the  NYSE  linked 
to  securities  issued  by  non-U. S.  companies):  34549 
(Aug.  18, 1994),  59  FR  43873  (order  approvii^  the 
listing  ofELNs  by  the  Amex  linked  to  securities 
issued  by  non-U. S.  companies):  34758  (Sept.  30 
1994),  59  50943  (order  originally  approving  the 
lilting  of  SEEDS  by  the  NASD):  34759  (Sept.  30. 
1994),  59  FR  50939  (order  originally  approving  the 
listing  ofELNs  by  the  CBOE):  34785  (Sept.  30, 
1994).  59  FR  51220  (approving  revised  market 
capitalization  and  trading  volume  requirements  for 
the  listing  of  ELNs  by  the  Amex);  34766  (Sept.  30, 
1994),  59  FR  51220  (approving  revised  market 
capitalization  and  trading  volume  requirements  for 
the  listing  of  SEEDS  by  the  NASD);  34985  (Nov.  18. 
1994),  59  FR  60860  (order  approving  alternative 
market  capitalization  and  trading  volume 
requirements  for  the  listing  of  ELDS  by  the  NYSE): 
35479  (Mar.  13,  1995),  60  FR  14993  (order 
originally  approving  the  listing  of  ELNs  by  the 
Phlx);  36578  (Dec  13,  1995).  60  FR  65700 
(approving  revised  market  capitalization  and 
trading  volume  requirements  for  the  listing  of  ELNs 
by  the  Amex);  36990  (Mar.  20,  1996),  61  FR  13545 
(approving  revised  market  capitalization  and 
trading  volume  requirements  for  the  listing  of  ELNs 
by  the  Amex);  36993  (Mar.  2a  1996),  61  FR  13557 
(approving  revised  market  capitalization  and 
trading  volume  requirements  for  the  listing  of  ELDS 
by  the  NYSE);  36994  (Mar.  20,  1996),  61  FR  13553 
(approving  revised  market  capitalization  and 
trading  volume  requirements  for  the  listing  of 
SEEDS  by  the  NASD):  36995  (Mar.  20,  1996),  61  FR 
13550  (approving  revised  market  capitalization  and 
trading  volume  requirements  for  the  listing  of  ELNs 
by  the  CBOE);  37405  Quly  3,  1996),  61  FR  36596 
(approving  revised  market  capitalization  and 
trading  volume  requirements  for  the  listing  of  ELDS 
by  the  NYSE)  (collectively,  "Equity-Linked  Note 
Approval  Orders").  The  discussions  articulated  in 
the  Equity-Linked  Note  Approval  Orders  are 
incorporated  herein. 
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trading  of  EI^  are  consistent  with  the 

Act.  I 

As  with  ptBviously  approved  ELNs, 
ELDS,  and  ^EDS.  the  ELNs,  the  PSE  is 
proposing  ta  trade  are  not  leveraged 
instruments.  Their  price,  however,  will 
be  derived  and  based  upon  the 
underlying  linked  security. 
Accordingly,  the  level  of  risk  involved 
in  the  purchase  and  sale  of  an  ELN  is 
similar  to  the  risk  involved  in  the 
purchase  or  sale  of  traditional  common 
stock.  Nonetheless,  in  considering  other 
SROs'  respective  proposals  to  list  and 
trade  ELNs,  ELDS,  and  SEEDS,  the 
Commission  had  several  specific 
concerns  wilh  this  type  of  product 
because  the  final  rate  of  return  of  an 
ELN  is  derivBtely  priced  (i.e.,  based  on 
the  performance  of  the  underlying 
security).  The  concerns  included:  (1) 
hivestor  protection  concerns.  (2) 
dependence  on  the  credit  of  the  issuer 
of  the  instru|nent,  (3)  systemic  concerns 
regarding  position  exposure  of  issuers 
with  partially  hedged  positions  or 
dynamically  hedged  positions,  and  (4) 
the  impact  on  the  market  for  the 
underlying  linked  security.*'  The 
Commission  concluded,  however,  that 
the  SROs'  pfoposals  adequately 
addressed  e«ch  of  these  issues  such  that 
the  Commission's  regulatory  concerns 
were  minimized  adequately. *• 
Similarly,  in  this  proposal,  the  PSE  has 
proposed  safeguards,  as  described 
above,  that  the  Commission  finds  to  be 
equivalent  to  those  approved  for  the 
trading  of  equity-linked  debt  securities 
in  other  ma^ets.  In  particular,  by 
imposing  the  listing  standards, 
suitability,  disclosure,  and  compliance 
requirements  noted  above,  the  PSE  has 
adequately  addressed  the  potential 
public  customer  concerns  that  could 
arise  firom  the  hybrid  nature  of  ELNs. 
Further,  the  Commission  believes  that 
the  listing  standards  and  issuance 
restrictions  should  help  to  reduce  the 
likelihood  of  any  adverse  market  impact 
on  the  securities  underlying  the  ELNs. 

The  Commission  finds  good  cause  for 
approving  the  amended  proposed  rule 
change  prior  to  the  thirtieth  day  after 


published  by  the  Commission  for  the 
full  statutory  comment  period  without 
any  comments  being  received  by  the 
Commission.  In  light  of  the 
Commission's  approval  of  the  listing 
and  trading  equity-linked  debt  securities 
by  other  SROs.  accelerating  approval  of 
this  proposal  does  not  raise  any  new 
regulatory  issues  and  will  allow  the  PSE 
to  compete  on  an  equal  basis  with  other 
markets  with  regard  to  these  equity- 
linked  products.  *'  Therefore,  the 
Commission  there  is  good  cause  to  grant 
accelerated  approval  to  the  proposed 
rule  change,  as  amended,  consistent 
with  Section  6(b)(5)  and  Section  19(b)(2) 
of  the  Act.  i» 

V.  Conclusion 

It  is  th&efore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act."  that  the 
proposed  rule  change  (SR-PSE-9fr-23). 
as  amended,  is  hereby  approved  on  an 
accelerated  basis. 

For  the  Conunission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegirted 
authority."* 

Margarst  H.  McFarUnd, 
Deputy  Secretary. 

[FR  Doc.  96-23308  Filed  9-11-96;  8:45  ami 
aaiMQ  oooe  W10-01-M 
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S«lf-R«gulatory  Organization*;  Ordar 
Granting  Approval  to  Propoaad  Rula 
Ctianga  and  Notica  of  Filing  and  Ordar 
GramOig  Aocaiaratad  Approval  to 
Amandmant  No.  1  to  Prof)oaad  Rula 
Ctianga  tiy  ttie  Ptiiiadalphia  Stock 
Exchanga,  Inc.,  To  Eatabliah  a  Rrm 
Facilitation  Examption 

September  4, 1996. 
I.  Introduction 

Chi  June  3, 1996,  the  Philadelphia 
Stock  Exchange,  Inc.  ("Phbc"  or 
"Exchange ')  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 


to  Exchange  Rule  1001  and  new 
Commentary  .02  to  Exchange  Rule 
lOOlA.  The  exemption  would  be 
available  to  equity  and  index  options, 
including  customized  options.* 

The  proposed  rule  change  appeared  in 
the  Federal  Regiater  on  July  10, 1996.' 
No  comments  were  received  on  the 
proposed  rule  change.  The  Phlx 
subsequently  filed  Amendment  No.  1  to 
the  proposed  rule  change  on  July  26, 
1996."  This  order  approves  the  Phlx's 
proposal. 

n.  Background  and  Description 

The  Phlx  is  proposing  to  establish  a 
firm  facilitation  exemption  for  all  non- 
multiply-listed  Exchange  options. 
Under  the  proposal,  the  procedures  in 
Exchange  Rule  1064(b)  for  crossing  a 
customer  order  with  a  firm  facilitation 
order  mu^  be  followed.  Moreover,  only 
after  all  market  participants  in  the 
trading  crowd  have  been  given  a 
reasonable  opportiinity  to  accept  the 
terms,  may  the  representing  Floor 
Broker  cross  all  or  any  remaining  part  of 
such  order  in  accordance  with  the  rule. 
According  to  the  Phlx,  the  purpose  of 
this  procedure  is  to  ensure  that  the 
trading  crowd  cannot  first  facilitate  the 
order  before  resorting  to  a  position  limit 
exemption  for  the  fadhtating  firm. 
Thus,  only  after  it  is  determined  that  the 
trading  crowd  will  not  fill  the  order  may 
the  firm's  customer  order  be  crossed 
with  the  firm's  faciUtation  order 
purauant  to  the  exemption. 

The  Phbc  notes  that  the  firm 
facilitation  provision  will  be  in  addition 
to  and  separate  fi^m  the  standard  limit, 
as  well  as  other  exemptions  available 
under  Exchange  position  limit  rules.  For 
example,  if  a  member  organization 
decides  to  facilitate  customer  orders  in 


establish  a  firm  facilitation  exemption  ^ 
for  all  non-multiply-listed  Exchange 
options  by  adding  new  Commentary  .08 


,     ,.    .    ^^       „  of  1934  ("Act")  land  Rule  19b-4 

change  prior  to  the  thirtieth  day  after         thereunder,^  a  proposed  rule  change  to 
the  date  of  publication  of  notice  thereof      ^^^^y^^^  g  grn,  fadUtation  exemption  = 
in  the  Fedefal  Register  in  order  to  allow 
the  PSE  to  l^in  listing  ELNs  vyithout 
delay.  As  discussed  above,  the  proposal 
merely  provides  the  PSE  with  the  ability 
to  list  equity-linked  debt  securities  on 
the  same  basis  as  other  SROs.  Moreover, 
the  Commi^ion  notes  that  the  prior 
proposals  by  other  SROs  to  list  and 
trade  equity-linked  debt  securities  were 


<>Sae  Equit^-Unked  Note  Approval  Order*, 
supra  note  14., 

>*  See  Equity-Linked  Note  Approval  Orders, 
supra  note  14. 


"SeeEquity-Uned  Note  Approval  Ordera,  supra 
note  14. 
»1S  U.S.C  78{[bN5)  and  78«(bX2)- 

>»15  U.S.C  786(b)(2). 

"17CF.R.  200.3O-3(a)(12). 

'  15  U.S.C.  78«(bKl)  (1988). 

»t7C3Tl240.1flb-4. 

>The  (Conunission  notes  that  a  facilitation  trade 
is  deHned  as  a  transaction  that  involves  crossing  an 
ordar  of  a  member  Ann's  put>lic  customer  with  an 
order  for  the  member  Brm's  proprietary  account. 


«  See  Securities  Exchange  Act  Release  No.  37048 
(March  29. 1996).  61  FR  15S49  (April  8, 1996)  (File 
No.  SR-Phlx-9&-08). 

»  See  Securities  Exchange  Act  Release  No.  37398 
(July  2.  1996).  61  FR  36410  (July  10,  1996). 

"In  Amendment  No.l,  the  Phlx  amended  its 
proposed  rule  filing  to:  (1)  require  that  a  member 
organization  submit  to  the  Exchange's  Market 
Surveillance  Department  appropriate  forms 
subetantiating  the  basis  for  the  exemption  within 
two  business  days  or  the  time  specified  by  the 
Exchange  when  approval  is  granted  on  the  basis  of 
verbal  representations;  (2)  clarify  that  the  proposal 
does  not  apply  to  multiply-listed  options:  (3)  add 
language  prohibiting  the  use  of  the  exemption  with 
respect  to  "all  or  none"  or  "fill  or  kill"  orders;  and 
(4)  state  that  violations  of  the  exemptive 
requirements,  absent  reasonable  justification  or 
excuse,  shall  result,  in  addition  to  any  disciplinary 
action,  in  the  withdrawal  of  the  exemption,  and 
may  fbrm  the  basis  for  subsequent  denial  of  an 
application  for  an  exemption  under  this  rule.  See 
letter  from  Gerald  D.  O'Connell,  Senior  Vice 
President,  Market  Regulation  and  Trading 
Operations,  Phbc,  to  Matthew  Morris,  Office  of 
Market  Supervision,  Division  of  Market  Regulation. 
Commission,  dated  July  26. 1996  ("Amendment  No. 
1"). 
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ABC  options,  which  is  assumed  not  to 
be  multiply-listed  and  also  assumed  to 
have  a  10,500  contract  standard  position 
limit,  the  member  organization  may 
qualify  for  a  firm  faciUtation  exemption 
of  up  to  twice  that  limit  (21,000 
contracts),  as  well  as  an  equity  hedge' 
exemption  of  up  to  twice  the  standard 
limit  (21.000  contracts),  in  addition  to 
the  10,500  contract  standard  limit.  If 
both  exemptions  are  allowed,  the 
facilitation  firm  may  hold  or  control  a 
combined  position  of  up  to  52,500  ABC 
contracts  on  the  same-side  of  the 
market.' 

The  Phlx  notes,  however,  that  the  firm 
facilitation  exemption  would  not 
presently  extend  to  all  options  listed  on 
the  Exchange.  Rather,  until  coordinated 
intermarket  procedures  are  developed, 
the  firm  facilitation  exemption  will  be 
extended  only  to  non-multiply-listed 
options. 

Under  the  proposal,  the  fiadhtation 
exemption  requires  prior  approval  from 
two  Floor  Officials  and  submission  of  a 
Firm  Facihtation  Fonn.^  Although 
approval  may  be  granted  on  the  basis  of 
verbal  representation,  the  facilitation 
firm  is  required  to  furnish  to  the  Market 
Surveillance  Department,  within  two 
business  days  or  such  other  time  period 
designated  by  the  Exchange,  appropriate 
forms  substantiating  the  basis  for  the 
exemption.^ 

Wiuin  five  business  days  after  the 
execution  of  a  facilitation  exemption 
order,  a  facilitation  firm  must  hedge  all 
exempt  option  positions  that  have  not 
previously  been  liquidated,  and 
furnished  to  the  Market  Surveillance 
Department  documentation  reflecting 
the  resulting  hedged  positions.  In 
meeting  this  requirement,  and  to  ensure 
fair  and  orderly  markets,  the  facilitation 
firm  must  establish  and  liquidate  its 
own  as  well  as  its  customer's  option  and 


'  In  addition,  exercise  limiu  will  continne  to 
correspond  to  position  limits,  such  that  investors 
may  exercise  the  number  of  contracts  set  forth  as 
the  position  limit  as  well  as  those  contracts 
exempted  by  this  proposal,  during  five  consecutive 
business  days.  See  Exchange  Rules  1002  and 
1002A. 

•According  to  the  Phbt,  the  purpose  of  the  Firm 
I'acilitation  Form  is  to  detail  the  terms  of  the 
customer  order  and  the  resulting  facilitation,  as 
well  as  to  ensure  compliance  with  the  exemption. 
In  addition,  pursuant  to  the  existing  requirements 
of  Exchange  Rule  1064(b).  facilitation  orders  must 
be  marked  with  an  "F"  prior  to  executing 
facilitating  trades.  Lastly.  Firm  Facilitation  Forms 
will  be  made  available  at  the  Exchange's 
Surveillance  Poet. 

•The  Exchange  also  notes  that  the  hcilitation 
firm  need  not  have  the  customer  order  in  hand 
when  requesting  the  exemption,  as  long  as  the 
exemption  is  properly  used  to  facilitate  a  customer 
order  pursuant  to  the  rule.  Because  the  provision 
slates  the  position  "will  facilitate"  a  customer 
order,  a  Tirra  approaching  the  limit  may  request  an 
exemption  prior  to  receiving  an  order,  in  response 
to  customer  interest. 


Stock  positions  (or  their  equivalent)  in 
an  orderly  fashion,  and  not  in  a  manner 
calculated  to  cause  unreasonable  price 
fluctuations  or  unwarranted  price 
changes. 

In  addition,  a  facilitation  firm  is  not 
permitted  to  use  the  facilitation 
exemption  with  a  view  toward  taking 
advantage  of  any  differential  in  the  price 
between  a  group  of  securities  and  an 
overlying  stock  index  option.  According 
to  the  Phlx,  this  prohibition  against 
index  arbitrage  should  prevent  undue 
market  impact  on  the  options  or  any 
underlying  stock  positions  by 
preventing  the  increased  positions  from 
being  used  in  a  leveraged  manner. 
Moreover,  to  facilitate  surveillance  and 
to  ensiue  an  accurate  audit  trail,  the 
facilitation  firm  is  required  to  promptiy 
provide  to  the  Exchange  any 
informaticm  or  dociunents  requested 
concerning  the  exempted  and  hedged 
positions,  to  furnish  copies  of  the 
relevant  order  tickets  to  the  Market 
Surveillance  Department  on  the  day  of 
execution,  and  to  notify  the  Exchange  of 
any  material  change  in  the  exempted 
options  positicm  or  the  hedge. 

The  Exchange  is  also  proposing 
several  minor  changes  to  its  rules.  First, 
the  introductory  paragraph  to  Exchange 
Rule  1001  is  to  be  amended  to  list  the 
20,000  and  25,000  contract  position 
limit  tiers,  which  were  inadvertently 
omitted  when  Commentary  .05(a)  was 
amended  to  adopt  these  limits.'" 
Second,  Exchange  Rule  1064(b)  is  to  be 
amended  to  eliminate  the  incorrect 
limitation  to  "equity"  options,  as  this 
provision  applies  to  index  options  as 
well.  Third,  the  equity  option  hedge 
exemption  contained  in  Commentary 
.07  to  Exchange  Rule  1001  is  to  be 
amended  to  state  that  the  exempti(m  is 
available  up  to  "two  times  above" 
existing  limits,  as  opposed  to  "three 
times"  the  limits,  as  currenUy  stated. 
The  maximum  size  of  the  exemption  is 
not  being  changed,  just  rephrased  in 
terms  of  the  excess  number  of  contracts 
above  the  applicable  position  limit.  In 
this  manner,  the  provision  will  be 
consistent  with  the  index  option  hedge 
exemption  of  the  Phlx  as  well  as  other 
exchanges.**  Fourth,  the  equity  option 
hedge  exemption  is  to  be  amended  to 
state  that  it  is  separate  from  any  other 
exemption  available  under  Exchange 
rules. 


'"See  Securities  Exchange  Act  Release  No.  36409 
(October  23. 1995),  60  FR  55399  (October  31, 1995) 
(File  No.  SR-Phbt.^95-71). 

<*  See Fhbc  Rule  lOOlA,  Commentary  .01.  See 
also  CBOK  Rule  4.11,  Interpretations  and  Policies 
.04(b). 


m.  Dieciusion 

The  Commission  finds  thai  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  Section  6(b)(5)." 
Specifically,  the  Commiwrion  believes 
that  the  Phlx's  proposal  is  reasonably 
designed  to  accommodate  the  needs  of 
Investors  and  other  market  participants 
without  substantially  increasing 
concerns  regarding  the  potential  for 
manipulation  and  other  trading  abuses. 
The  Commission  also  believes  that  the 
proposed  rule  change  has  the  potential 
to  enhance  the  depth  and  liquidity  <A 
the  options  market  by  providing 
Exchange  members  greater  flexibility  in 
executing  large  customer  orders. 
Accordingly,  as  discussed  below,  the 
Commission  believes  that  the  rule 
proposal  is  consistent  with  the 
requirements  of  Section  6(b)(5)  that 
exchange  rules  facilitate  transactions  in 
securities  while  continuing  to  further 
investor  protection  and  the  public 
interest. 

The  Phlx  proposal  contains  several 
safeguards  that  will  serve  to  minimize 
any  potential  disruption  or 
manipulation  concerns.  First,  the 
facilitation  firm  must  receive  approval 
fixjm  the  Exchange  prior  to  executing 
facilitation  trades.  Although  Exchange 
approval  maybe  granted  on  the  basis  of 
verbal  representations,  the  Commission 
believes  that  trading  abuses  are  imlikely 
because  the  facilitation  firm  is  required 
to  furnish  to  the  Exchange's  Market 
Surveillance  Department,  within  two 
business  days  or  such  other  time  period 
designated  by  the  Exchange,  forms  and 
documentation  substantiating  the  basis 
for  the  exemption. 

Second,  a  facihtation  firm  must, 
within  five  business  days  after  the 
execution  of  a  facilitation  exemption 
order,  hedge  all  exempt  options 
positions  that  have  not  previously  been 
liquidated,  and  furnish  to  the 
Ex(±ange's  Market  Surveillance 
Department  documentation  reflecting 
the  resulting  hedging  positions.  In 
meeting  this  requirement,  the 
facilitation  firm  must  liquidate  and 
establish  its  customer's  and  its  own 
options  and  stock  positions  (or  their 
equivalent)  in  an  orderly  fashion,  and 
not  in  a  manner  calculated  to  cause 
unreasonable  price  fluctuations  or 
unwarranted  price  changes.  In  addition, 
a  facilitation  firm  is  not  permitted  to  use 
the  facilitation  exemption  for  the 
purpose  of  engaging  in  index  arbitrage. 


"15  U.S.C  78f[bX5)  (19e«. 
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The  CommistioD  believes  that  these 
requiiementfl  will  help  to  ensure  that 
the  fiKdlitatiqn  exemption  will  not  have 
an  undue  market  impact  on  the  options 
or  any  underlying  stock  positions. 

Third,  the  focilitation  nrm  is  required 
to  promptly  provide  to  the  Exchange 
any  informaqon  or  documents  requested 
concerning  tl^  exempted  options 
positions  and  the  positions  hedging 
them,  as  well  as  to  promptly  notify  the 
Exchange  of  toy  material  change  in  the 
exempted  options  positions  or  the 
hedge. 

Fourth,  nefther  the  member's  nor  the 
customer's  oader  may  be  contingent  on 
"all  at  none"  or  "fiU  or  kilJ" 
instructions,  and  the  orders  may  not  be 
executed  until  the  procedures  in 
Exchange  Rule  1064(b)  have  been 
satisfied  and  crowd  members  have  been 
given  a  reaso<iable  time  to  participate  in 
the  trade. 

Fifth,  in  no  event  may  the  aggregate 
exempted  position  exceed  two  times  the 
applicable  standard  limit,  in  addition  to 
the  standard  position  Umit.^^ 

Sixth,  the  facilitation  firm  may  not 
increase  the  eocempted  options  position 
once  it  is  liquidated,  unless  approval 
frran  the  Exchange  is  again  received 
pursuant  to  a  Teapplication. 

In  summarj,  the  Commission  believes 
that  the  salagnards  built  into  the 
fim'litation  eitamption  process  discussed 
above  should  serve  to  minimize  the 
potential  for  disruption  and 
manipulation,  while  at  the  same  time 
benefiting  market  participants  by  . 
allowing  member  firms  greater 
flexibility  to  ftunlitate  large  customer 
orders.  This  structure  substantially 
mirrors  the  film  facilitation  exemption 
processes  that  were  recently  approved 
ror  other  option  exchanges.*'* 
Accordingly,  the  Commission  believes  it 
is  appropriate  to  extend  the  benefits  of 
a  firm  facilitation  exemption  to  non- 
muhiply-listed  Phlx  options. 

In  addition,  because  the  other  minor 
rule  changes  tbat  the  Exchange  is 
proposing  witt  make  the  Fhlx's  rules 
clearer  and  are  non-substantive  in 
nature,  the  Ccanmission  believes  that 
they  are  consistent  with  Section  6(b)(S) 
of  the  Act. 

The  Commission  finds  good  cause  to 
approve  Amendment  No.  1  to  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 


''The  Commiation  notes,  howover,  that  the  finn 
Etdlitation  exemption  \»  in  addition  to  any  other 
exemption  availabie  under  the  Exchange's  rules. 

'*  See  Securitiet  Excliange  Act  Release  Nos. 
36964  (March  13. 1996).  61  FR  11453  (March  28, 
1996)  (File  No.  SR-CBOK-95-68):  37178  (May  «, 
1996),  61  FR  24523  (May  15,  1996)  (File  No.  SR- 
PSE-96-10);  3717B  (May  8.  1996),  61  FR  24520 
(May  15,  1996)  (File  No.  SR-Ainax-96-11). 


publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  Specifically, 
Amendm«it  No.  1  conftoms  the 
Exchange's  firm  Eacilitation  exemption 
to  the  relief  recently  approved  for  the 
other  options  exchanges.  Accelerated 
approval  of  the  proposed  rule  change 
will  thereby  provide  for  the  desired 
uniformity  of  the  exchanges'  position 
limit  exemptions.  Any  other  course  of 
action  could  lead  to  unnecessary 
investor  confusion.  In  addition,  the 
Chicago  Board  Options  Exchange's 
propceal  was  noticed  for  the  entire 
twenty-one  day  comment  period  and 
generated  no  responses.*'  Accordingly, 
the  Commissicm  believes  that  it  is 
consistent  with  Sections  6(b)(5)  and 
19(b)(2)  of  the  Act  to  approve 
Amendment  No.  1  to  the  proposed  rule 
change  on  an  accelerated  basis. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argimients  concerning  Amendment  No. 
1  to  the  rule  proposal.  Persons  making 
Mrritten  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington.  DC 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Conmiission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  also  wiU  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Phlx.  All  sutmiissions 
should  refer  to  File  No.  SR-Phlx-96-19 
and  should  be  submitted  by  October  3, 
1996. 

IV.  Coaclasioa 

For  the  foregoing  reasons,  the 
Commission  finds  that  the  Phbc's 
proposal  to  establish  a  firm  facilitation 
exemption,  as  well  as  the  other  non- 
substantive changes  to  the  Phlx's  rules, 
are  consistent  with  the  requirements  of 
the  Act  and  the  rules  aiid  r^ulations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2) «  of  the  Act.  that  the 
proposed  rule  change  (File  No.  SR- 
Phlx-96-19),  as  amended,  is  hereby 
approved. 


For  the  CommissioD,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
Butfaority.*' 

Margaret  H.  McFarlandr 

Deputy  Secretary. 

(PR  Doc  96-23313  Filed  9-11-96;  8:45  am] 
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S«lf-R«gulalory  Organizations;  Notica 
of  Filing  of  Propoaad  Rula  Ctianga  i>y 
tlM  Ptiiiadalphia  8tocl(  Exctiangar  Inc. 
Raiating  to  Options  Specialist 
Evaluations 

September  5, 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  July  1, 1996,  the 
Philadelphia  Stock  Exchange.  Inc. 
("Phlx"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
ni  below,  which  Items  have  been 
prepared  by  the  self-regulatcny  < 
organization,  llie  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
fit>m  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substanoe  of 
the  Proposed  Rule  Change 

The  Exchange,  pursuant  to  Rule  19b- 
4  of  the  Act.*  proposes  to  update  its 
Options  Specialist  Evaluation  program 
by  adopting  a  new  questionnaire  and 
revising  Exchange  Rules  509,  511  and 
515  regarding  the  evaluation  procedure. 

n.  Self-Regulatory  Organizatiui's 
Statement  of  the  Purpose  of,  and 
Statirtory  Basis  for,  dw  Pnyosed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of  * 
and  basis  for  the  proposed  rule  chmge 
and  discussed  any  comments  it  received- 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has  - 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


"  IS  U.S.C  78a(bK2)  (1968). 


»'17  CFR  200.3O-3(aMl2). 
<  17  CFR  240.19t>-4. 
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A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

On  December  21, 1995.  the  Exchange 
submitted  a  proposed  rule  change  to  the 
Commission  requesting  approval  for  a 
new  options  specialist  evaluation 
questionnaire  and  review  procedure.' 
The  proposed  rule  change  was 
withdrawn  on  March  29, 1996  iafter 
Commission  staff  had  requested  that  the 
Exchange  reconsider  its  proposed 
evaluation  review  procedures.' 
Pursuant  to  the  present  filing,  the 
Exchange  is  resubmitting  the  same  new 
evaluation  questionnaire  and  is 
proposing  revised  procedures  for  the 
review  process. 

Since  at  least  1978,  the  Exchange  has 
been  evaluating  its  options  specialists 
based  on  the  same  questionnaire  in  use 
today.  This  quarterly  survey  is  a 
subjective  series  of  questions  answered 
by  floor  brokers  that  have  traded  with 
the  particular  specialists  over  the  last 
quarter.  One  of  the  purposes  of  this 
filing  is  to  propose  a  new  updated 
survey  which  requests  information  that 
the  Exchange  believes  is  more  relevant 
to  a  spedaUst's  performance  in  this  day 
and- age.  The  results  of  these  evaluations 
are  used  by  the  Allocation,  Evaluation 
and  Securities  Committee 
("Committee")  when  making  allocation 
and  reallocation  decisions  regarding 
option  specialist  privileges. 

The  new  survey  has  15  all-new 
questions  and  will  be  answered  by  floor 
brokers  who.  Exchange  records  show, 
have  traded  at  least  a  minimum  number 
of  times  in  the  specialist's  issues  over 
the  subject  quarter.*  Only  specialist 
units  (not  individual  specialists)  would 
now  be  graded  as  allocations  are  made 
to  units,  not  individual  spepalists; 
however,  separate  evaluations  will  be 
conducted  for  each  quarter  or  half  turret 
post  at  which  a  unit  has  a  specialist 
operation.  Thus,  a  large  specialist  unit 
which  is  spread  out  over  the  floor  may 
receive  two  or  three  separate  evaluation 
scores  so  that  the  Committee  can  focus 
on  exactly  where  a  problem  may  be 
occiuring.  The  same  questionnaire  will 
be  used  for  equity  option  specialists. 


index  opticm  specialists  >  and  foreign 
currency  option  specialists.  The  survey 
would  only  be  answered  every  six 
mraiths  instead  of  every  three  months, 
which  is  the  current  procedure. 

Each  question  must  be  answered  by 
giving  the  unit  a  score  of  1  through  9 
(very  poor  to  excellent).  Any  question 
that  is  answered  with  a  score  of  4  or  less 
must  be  accompanied  by  a  written 
explanation.  Floor  brokers  who  submit 
negative  comments  about  a  particular 
specialist  unit  will  be  invitCNd  to  speak 
directly  with  a  representative  of  the 
specialist  unit  in  order  to  try  to  resolve 
any  problems  that  may  exist  and 
Exchange  staff  may  attend  such  a 
meeting.  Floor  brokers  who  do  not 
complete  and  return  the  siuveys  still 
will  be  subject  to  fines  pursuant  to 
Options  Floor  Procedure  Advice  C-8. 

The  questions  asked  will  cover  a  widq 
range  of  spedaUst  responsibilities  such 
as  the  degree  of  liquidity  provided,  the 
tightness  of  quotes,  timeliness  of  quote 
updates,  ability  to  fill  small  lot  orders, 
timeliness  of  reports,  ability  to  conduct 
opening  rotations,  maintenance  of 
crowd  control,  and  clerical  staffing. 

llie  second  purpose  of  this  filing  is  to 
revise  the  process  by  which  the 
Committee  uses  the  questionnaires  to 
evaluate  the  specialists'  performance. 
Currently,  there  is  a  very  compUcated 
review  system  in  place  that  the 
Exchange  has  determined  needs  to  be 
simpUfied  in  order  to  be  effective.  Tlie 
evaluations  are  now  scored  on  a  scale  of 
1  through  10.  and  any  unit  with  an 
overall  score  below  5  on  the 
questionnaire  in  one  quarter,  a  score  of 
below  5  for  three  or  more  questions  in 
one  quarter,  or  a  score  below  5  on  the 
same  question  for  three  consecutive 
quarters  is  deemed  to  have  performed 
below  minimum  standards  and  is 
subject  to  review  by  the  Committee. 

Und»  the  propmed  new  language  in 
Supplementary  Material  .02  to  Rule  515, 
the  Committee"  would  review  the 
survey  as  well  as  regulatory  history, 
written  complaints,  timeliness  of 
openings,  trading  data,  and  any  other 
relevant  information  in  order  to 
determine  if  minimum  performance 
standards  as  to,  among  other  things, 
quality  of  maikets,  observance  of  ethical 
standards,  and  administrative 
responsibiUties  have  been  met.  If  a 
speciaUst  unit  is  ranked  by  score  in  the 


>This  proposal  was  noticed  for  commMit  In 
Securitie«  Exchange  Act  Release  No.  36778  Oanuaiy 
26, 1996),  61  FR  3746  (February  1, 1996)  (File  No. 
SR-Phlx-95-91). 

>  See  Letter  from  Micbele  R.  Weisbaum.  Asaociate 
General  Counsel,  Phbi.  to  Michael  Walinskas,  SEC 
dated  March  29, 1996  (withdrawring  File  No.  SR- 
Phlx-95-91). 

*  The  number  of  trades  is  variable  but  will  be 
predetermined  by  the  Committee. 


•Currently,  all  of  the  specialist  uniU  that  have 
been  allocated  index  options  are  also  equity  option 
specialists:  however,  if  a  unit  only  traded  index 
options,  the  surviBy  would  be  equally  applicable. 

•The  Committee  may  conduct  such  reviews  or  it 
aiay  delegate  that  responsibility  to  the  Quality  of 
Markets  Subcommittee.  Exchange  Rule  509  is  beiiig 
amended  to  note  this  function  as  a  specific 
responsibility  of  this  subcommittee. 


bottom  10%  of  all  units  as  a  result  of  a 
semi-annual  review,  it  will  be  presumed 
to  have  failed  to  meet  the  minimum 
performance  standards.^  The  Committee 
may  also  make  such  a  presumption  if 
the  information  on  the  survey  or  the 
other  information  review  by  the 
Committee  supports  such  a  finding. 

If  the  Committee  makes  such  a 
presumption  of  failure  to  meet 
minimum  performance  standards,  it 
may  elect  to  hold  an  informal  meeting 
with  the  specialist  luiit  or  it  may  elect 
to  hold  a  formal  hearing  in  accordance 
with  Rule  511(e).  The  Committee  may 
only  impose  sanctions  such  as  removal 
of  speciahst  privileges  in  one  or  more 
options  classes  or  a  prohibition  firom 
new  allocations  as  the  result  of  a  formal 
hearing.  Rules  511(c)  and  515  will  be 
amended  to  reflect  these  changes.  The 
hearing  procedures  set  forth  in  Rule 
511(e)  will  not  change  and  decisions 
will  still  be  subject  to  appeal  to  the 
Board  of  Covemors  as  provided  for 
imder  By-Law  Article  XI.  Section  11-1. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the  Act  * 
in  general,  and  in  particular,  with 
Section  6(b)(5 ,  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  prevent  fi^udulent  and 
manipulative  acts  and  practices,  to 
foster  cooperation  and  coordination 
with  pers<»is  engaged  in  regulating, 
clearing,  settling,  processing 
information  with  respect  to,  and 
bcihtating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  maricet  system,  as  well  as 
to  protect  investors  and  the  public 
interest 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Phlx  does  not  beUeve  that  the 
proposed  rule  change  will  impose  any 
inappropriate  biuden  on.  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  conunents  were  either 
soUdted  or  received. 

m.  Date  (rf'ESiBctiveness  of  the 
Proposed  Role  Change  and  Timing  fior 
Conmuasian  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 


»  Under  the  ctirrent  procedure,  a  specialist  unit 
that  receives  an  cverage  score  under  5.00  in  any  one 
quarter  would  be  deemed  to  have  periormed  below 
minimum  standards. 

•l5U.S.C78f[b). 
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within  such  longor  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  a^lf-reguiatory  organization 
consents,  tht  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  chan^.or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  cenceming  the  foregoing. 
Persons  maUng  written  submi^ons 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington.  D.C.  20549.  Copies  of  the 
submission  ,  all  subsequent 
amendments,  all  written  statements 
with  respect  !to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rufe  change  between  the 
Commission  and  any  person,  other  than 
those  that  mty  be  withheld  from  the 
pubUc  in  acQordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-Phlx-96-23 
and  should  be  submitted  by  October  3, 
1996. 

For  the  Coii«Dissi<Hi,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secmtury. 

(FR  Doc.  96-2)349  Filed  9-11-96;  8:45  am] 

BSJJNOCOOC  nio-ot-«i 

i 
SELECTIVE  SERVICE  SYSTEM 

Senior  Executive  Service  Perfonnance 
Review  Boaid;  Appointments  of 
Members 

Annoimcetnent  is  made  of  the 
appointment!  of  the  following  persons  as 
members  of  the  SES  Performance 
Review  Board  for  the  Selective  Service 
System:  RicUard  M.  McKee,  Director, 
Dairy  Division,  Agricultural  Marketing 
Service,  USnA;  Roger  R.  Rapp,  Director, 
Field  Operations,  National  Cemetery 
System,  Department  of  Veterans  A^irs; 
Harry  H.  Zintmerman,  Director,  Base 
Qosure  Offids,  Naval  Facilities 


Engineering  Command,  Department  of 
the  Navy. 

The  announcement  of  July  12, 1990, 
55  FR  28709  is  cancelled. 

Dated:  September  5, 1996. 
GiiConnMio. 
Director. 
(FR  Doc,  96-23368  Filed  9-11-96;  8:45  am] 

SHXINQ  OOOC  M1S-01-M 


DEPARTMENT  OF  STATE 
[PubUc  Notice  2437] 

Inspector  Qeneral;  State  Department 
Perfonnance  Review  Board  Mowbero 
(Office  of  Inspector  General) 

In  accordance  with  section  4314  (c)(4) 
of  the  Civil  Service  Reform  Act  of  1978 
(Pub.  L.  95-454).  the  Office  of  Inspector 
General  of  the  Department  of  State  has 
appointed  the  following  individuals  to 
its  Perfonnance  Review  Board  register 

Kenneth  Htmter,  Deputy  Assistant 

Secretary  of  Passport  Services.  Bureau 

of  Consular  Affairs.  Department  of 

State 
Donald  Mancuso.  Assistant  Inspector 

General  for  Investigations,' 

Department  of  Defense 
Everett  L.  Mosley.  Assistant  Inspector 

General  for  Audit,  Agency  for 

International  Development 
Michael  G.  SulUvan.  Assistant  Inspector 

General  for  Auditing,  Department  of 

Veterans  Affairs 

Dated:  August  29, 1996. 
faoqiielyn  L.  Williuns-BiidlgBn, 

Inspector  GeneraJ. 

(FR  Doa  96-23328  Filed  9-11-96;  8:45  am] 

BtUMQ  COM  4M0-«t-«l 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

(CQD  96-0441 

Documentation  and  Marine  Safety  fbr 
an  Intematioruil,  Private-Sector  Tug  of 
Opportunity  System 

AGENCY:  Coast  Guard,  DOT. 

a6tk)N:  Notice  of  meeting;  request  for 

comments. 

summary:  The  Coast  Guard  is 
conducting  a  public  meeting  to  receive 
views  on  the  documentation  and  marine 
safety  criteria  to  be  used  in  assessing  a 
private-sector  initiated,  international, 
tug  of  opportunity  system  plan. 
DATES:  The  meeting  will  be  held  on 
Thursday,  October  17, 1996,  from  9  a.m. 
until  5  p.m.  Written  statements  and 


requests  to  make  oral  presentations 
should  reach  the  Coast  Guard  on  or 
before  October  10, 1996.  Other 
comments  should  reach  the  Coast  Guard 
on  or  before  October  30, 1996. 
AOORESSES:  The  meeting  will  be  held  on 
the  fourth  floor  North  Auditorium, 
Jackson  Federal  Building,  915  Second 
Avenue.  Seattle,  Washington.  Writtra 
materials  may  be  mailed  to  the 
Executive  Secretary,  Marine  Safety 
Council  (G-LRA),  U.S.  Coast  Guard, 
2100  Second  Street  SW..  Washington. 
DC  20593-0001,  or  may  be  delivered  to 
room  3406  at  the  same  address  between 
9:30  a.m.  and  2  pan..  Monday  through 
Friday,  except  Federal  hohdays. 
FOR  FURTHER  MFORMATION  CONTACT: 
Lieutenant  W.  M.  Pittman,  Office  of 
Response  (G-MOR-1).  telephone  (202) 
267-0426,  fax  (202)  267^085.  The 
telephone  number  is  equipped  to  record 
messages  on  a  24-hour  basis. 
SUPPLBCNTARY  INFORMATION:  The 
Alaska  Power  Administration  Asset  Sale 
and  Termination  Act  (Pub.  L.  104-58) 
was  signed  into  law  on  November  28, 
1995.  A  Presidential  directive  and 
subsequent  DOT  Action  Plan  requires 
the  Coast  Guard  to  assess  and  provide 
a  report  to  Congress  on  the  most  cost 
effactive  means  of  implementing  a 
private-sector  initiated,  international,    . 
tug  of  opportunity  system  for  vessels  in 
distress  operating  within  the  Olympic 
Coast  National  Marine  Sanctuary  and    ^ 
the  Strait  of  Juan  de  Fuca.  A  system 
plan  will  be  considered  at  future  public 
meetings  once  available. 

Agenda  of  Meeting  - 

The  agenda  includes  the  following: 
Documentation 

(1)  Core  concepts. 

(2)  Organizational  and  functional 
structure. 

(3)  Technology  issues. 

(4)  Commimications. 

(5)  Tracking  vessels. 

(6)  Tug  issues. 

(7)  Other  equipment. 

(8)  Crew  qualifications  to  crew  a 
system  tug. 

(9)  Crew  training  to  meet 
qualifications. 

(10)  Testing  requirements  for  crew. 

(11)  Certification  of  qualified  crew. 

(12)  Legal  requirements  which  should 
be  addressed. 

(13)  Fiscal  administration  which 
should  be  addressed. 

Marine  Safety 

(1)  Concept  of  tug  of  opportunity. 

(2)  Calling  area  description. 

(3)  Calling  fleet  description. 

(4)  Risk. 
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(5)  Definiticm  of  accident 

(6)  Likely  accident  locations.  y\^^. 

(7)  Events  with  potential  for    "  -   '  ' 
significant  impacts.    - 

(8)  Areas  with  most  significant 
impacts  of  accident. 

(9)  Potential  utility  of  tugs. 

(10)  Two  means  to  save. 

(11)  Tug  criteria. 

(12)  Define  adequate  assist  vesari. 

(13)  Use  of  coverage  approach. 

(14)  Tug  equipment. 

(15)  Crew  criteria. 

(16)  Skills. 

(17)  Training. 

(18)  Substance  abuse  standards. 

(19)  System  goals. 

(20)  Coverage  goals.        * 

(21)  Response  goals. 

Procedural 

The  meeting  is  open  to  the  public. 
Persons  wishing  to  make  oral 
presentations  at  the  meeting  should 
notify  the  person  listed  under  FOR 
RIRTHER  INFORMATION  CONTACT  no  later 
than  October  10, 1996. 

Information  on  SCTvices  Ah-  IndividBals 
With  Disabilities 

For  information  on  facilities  or 
services  for  individuals  with  disabilities 
or  to  request  special  assistance  at  the 
meeting,  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

Dated:  September  9, 1996. 
Howard  L.  Hime, 

Acting  Director  of  Standards,  Marine  Safety 

and  Environmental  Protection. 

(FR  Doa  96-23366  Piled  9-11-96;  8:45  ami 

BHJJNQ  OOOE  4«10-14-M 


Surtace  Transportation  Board 
Release  of  Waybill  Data 

The  Surface  Transportation  Board  has 
received  requests  from: 

1.  Mayer,  Brown  &  Piatt  (WB461— 8/ 
15/96), 

2.  Covington  &  Burling  (WB462— 8/ 
14/96),  and 

3.  Association  of  American  Railroads 
(WB463— 7/30/96),  for  permission  to 
use  certain  data  from  the  Board's 
Carload  Waybill  Samples.  A  copy  of  the 
requests  may  be  obtained  from  the 
Office  of  Economics,  Environmental 
Analysis  and  Administration. 

The  waybill  sample  contains 
confidential  railroad  and  shipper  data; 
therefore,  if  any  parties  object  to  these 
requests,  they  should  file  their 
objections  with  the  Director  of  the 
Board's  Office  of  Economics, 
Environmental  Analysis  and 
Administration  within  14  calendar  days 
of  the  date  of  this  notice.  The  rules  for 


release  of  waybill  data  are  codified  at  49 
CFR  1244.8. 

Qmtact:  James  A.  Nash,  (202)  027- 
6196. 

V«nHi  A.  WilUM, 
Secretary. 

[FR  Doc.  96-23385  Filed  »-ll-«6;  8;45  ami 
■ajUNO  COM  4»1f 


Surfaoa  Transportation  BoanT 
[8TB  Fhianoe  Oodwt  No.  330491 

Parry  County  Port  Auttiortty  dfti/a 
Hooaiar  Southam  Railroad— 
Acquiattion  and  Laaae  Exemption— 
Norfolk  Southam  Raihway  Company 

The  Perry  County  Port  Authority  d/b/ 
a  Hoosier  Southern  Raifroad  ("HSR"),  a 
Class  HI  railroad,  has  filed  a  notice  of 
exemption  under  49  CFR  1150.41  to 
acquire  by  donation  and  to  lease  and 
operate  certain  Unes  of  railroad  located 
in  the  State  of  Indiana,  which  are 
currently  owned  by  the  Norfolk 
Southern  Railway  Company  ("NS"). 
First,  HSR  will  lease  and  operate,  and 
will  subsequently  acquire  by  donation, 
an  approximately  2.6-mile  line  of 
railroad,  extending  from  milepost  19.8, 
near  Santa  Claus,  IN,  to  milepost  22.4, 
at  Lincoln  City.  IN  (Santa  Claus  Line). 
Second,  HSR  will  lease  and  operate  a 
separate  16.2  mile  line  of  railroad 
extending  from  milepost  0.0,  at 
Rockport  Junction,  IN,  to  milepost  16.2, 
at  Rockport,  IN  (Rockport  Line),  over 
which  NS  will  retain  the  right  to 
exercise  local  trackage  rights.  In 
addition,  HSR  will  obtain  from  NS 
incidental  overhead  trackage  rights  over 
approximately  1.1  miles  of  NS  main 
line,  between  milepost  33.2-EB  (HSR 
milepost  22.4 — Santa  Claus  Line),  at 
Lincoln  Qty,  DM,  and  milepost  32.1-EB 
(HSR  milepost  0.0— Rockport  Line),  at 
Rockport  Junction,  IN,  for  purposes  of 
connecting  the  two  newly-oj>erated 
lines  2  and  consolidating  railcar 
interchange  with  NS  at  Lincoln  City,  IN. 

HSR  expected  to  consummate  the 
proposed  lease  and  incidental  tradcage 
rights  transactions  on  September  1, 
1996,  and  to  consummate  the  proposed 


•  The  ICC  Tennination  Act  of  1995,  Pub.  L.  No. 
104-S8,  109  Stat.  803,  which  was  enacted  on 
December  29, 1995,  and  took  eHect  on  January  1, 
1996,  abolished  the  Interstate  Commerce 
Commission  and  transferred  certain  functions  to  the 
Surbce  Transportation  Board  (Board).  This  notice 
relates  to  functions  that  are  sul^ect  to  Board 
jurisdiction  pursuant  to  49  U.S.C  10902. 

» Prior  to  Septembw  1, 1996,  the  Indiana  Hi-Rail 
Corporation  (IHR)  leased  and  operated  both  the 
Santa  Claus  Line  and  the  RxKkport  Line.  HSR  will 
replace  IHR  as  the  new  operator.  HSR  has  certified 
that  it  has  served  a  copy  of  its  notice  of  exemptiort 
upon  all  shippers  located  on  both  the  Santa  Claus 
Lim  and  the  Rockport  Line. 


acquisition  of  the  Santa  Claus  Line  on 
or  before  December  31, 1996. 

If  the  notice  omtains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C  10S02(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  does  not 
automatically  stay  the  transaction. 

An  original  ana  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33045,  must  be  filed  with 
the  Surface  Transportation  Board.  Office 
of  the  Secretary,  Case  Control  Branch, 
1201  Ctmstitution  Avenue,  N.W., 
Washington.  DC  20423.  In  addition,  a 
copy  of  each  pleading  must  be  served 
on:  Robert  A.  Wimbish.  Esq.,  Rea,  Cross 
&  Auchincloss,  Suite  420, 1920  N  Street, 
N.W.,  Washington.  DC  20036. 
Telephone:  (202)  765-3700. 

Decided:  September  4, 1996. 

By  the  Board.  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
VemoB  A.  Wiiliaaa, 
Secretary. 
(FR  Doc  96-23384  Filed  9-11-96;  8:45  ami 

■ILUNQOOOE  4*1S-a»-M 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Flraarms 

Proposed  Collection;  Comment 
Raquaat 

action:  Notice  and  request  for 
comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
Specific  Transportation  Bond,  Distilled 
Spirits  or  Wines  Withdrawn  for 
Transportation  to  Manufacturing 
Bonded  Warehouse,  Class  Six 
DATES:  Written  comments  should  be 
received  on  or  before  November  12, 
1996  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  Alcohol,  Tobacco  and 
Fireerms,  Unda  Barnes,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226.  (202)  927-8930. 
FOR  FURTHER  MFORMATION  CONTACT: 
Requests  for  additional  information  or 
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copies  of  tlie  fonn(s)  and  instructions 
should  be  directed  to  Mary  Lou  Blake, 
Wine,  Beer  and  Spirits  Regulations 
Branch,  650  Massachusetts  Avenue, 
NW..  Washington.  DC  20226.  (202)  927- 
8210. 

SUPPtaEMTARY  MFOmUTION: 

Tide:  Specific  Transportation  Bond, 
Distilled  S|»irits  or  Wines  Withdrawn 
for  Transpertation  to  Manufacturing  ' 
Bonded  Warehouse,  Class  Six. 

OMB  Number:  1512-0144, 

Form  Nimtber:  ATF  F  2736  (5100.12). 

Abstract:  ATF  F  2736  (5100.12)  is  a 
specific  hood  which  protects  the  tax 
liabiUty  on  distilled  spirits  and  wine 
while  in  transit  from  one  type  of  bonded 
facility  to  another.  The  bond  identifies 
the  shipment,  the  parties,  the  date,  and 
the  amount  of  the  bond  coverage. 

Current  Actions:  There  are  no  changes 
to  this  infonnation  collection  and  it  is 
being  subnutted  for  extension  purposes 
only. 

Irae  ofHeview:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents:  1. 

Estimated  Time  Per  Respondent:  1 
hour. 

Estimated  Total  Annual  Burden 
Hours:  1. 

REQUEST  FOf<  COMMDfTS;  Comments 
submitted  in  response  to  this  notice  will 
be  summarised  and/m  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
informatioq  shall  have  practical  utifity; 
(h)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quaUty,  utility,  and  clarity  of  the 
information!  to  be  collected;  and  (d) 
ways  to  miriimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Also,  ATF  requests  information 
regarding  ai^y  monetary  expenses  you 
may  incur  vfhile  completing  this  form. 

Dated;  Augiist  30. 1996. 
JohnW. 
Director. 
(FR  Doc.  96-^3339  Filed  9-11-96;  8:45  am] 

aiUJNO  COM  4»1«-31-r 


Proposed  Collection;  Comment 
Request      i 

action:  Notice  and  request  for 
comments. 


summary;  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
ATF  Distribution  Center  Contractor 
Survey. 

DATES:  Written  comments  should  be 
received  on  or  before  November  12, 
1996  to  be  assiired  of  consideration. 
A00RE88:  Direct  all  written  comments  to 
Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Linda  Barnes,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20026,  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instriictions 
should  be  directed  to  Dirck  Harris, 
Document  Services  Branchy  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8930. 
SiiPPLEMBfTARY  INFORMATION: 

Title:  ATF  Distribution  Center 
Contractor  Survey. 
OMB  Number:  1512-0002. 
Form  Number:  ATF  F  1600.7. 
Abstract:  ATF  F  1600.7  provides  users 
of  the  Bureau's  forms  and  publications 
an  opportimity  to  comment  on  the 
Biu^au's  Distribution  Center  contractor 
and  the  services  it  provides.  The  users 
can  evaluate  and  comment  on  the 
services  of  the  Distribution  Center 
contractor. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 
Type  of  Review:  Extension. 
Affected  Public:  Individuals  or 
households,  business  or  other  for-profit. 

^f     ''ated  Number  of  Respondents: 
?    ^   J. 

estimated  Time  Per  Respondent:  5 
minutes. 

Estimated  Total  Annual  Burden 
Hours  168. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  QHnments  are  invited  on: 
(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utihty; 


(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Also,  ATF  requests  information 
regarding  any  monetary  expenses  you 
may  inciu-  while  completing  this  form. 

Dated:  August  30, 1996. 
JohnW.Magaw, 

Director. 

(PR  Doc.  96-23340  Filed  9-11-96;  8:45  am] 

BKUNQ  COM  4eM.»1-P 


Proposed  Collection;  Comment 
Request 

action:  Notice  and  request  for  ., 
comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
Power  of  Attorney. 
DATES:  Written  comments  should  be 
received  on  or  before  November  12, 
1996,  to  be  assured  of  consideration. 
ADDRESSES:  Direct  ail  written  comments 
to  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Linda  Barnes,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Julie  Cox,  Tax 
CompUance  Branch,  650  Massachusetts 
Avenue,  NW.,  Washington,  DC  20226, 
927-8220. 

SUPPlfMBTTARY  INFORMATION: 

Title:  Power  of  Attorney. 

OMB  Number:  1512-0079. 

f  onn  Number:  ATF  F  1534  (5000.8). 

Abstract:  ATF  F  1534  (SOOaS) 
delegates  authority  to  a  specific 
individual  to  sign  documents  on  behalf 
of  an  applicant  or  principle  (alcohol  and 
tobacco  permittees).  Many  of  the 
documents  that  are  submitted  to  ATF 
entail  binding  legal  commitments  by  the 
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applicantypennittee  and  any  omission 
or  falsification  may  subject  tbe 
applicant/permittee  to  poialties 
provided  in  the  law. 

Current  Actions:  There  are  no  dianges 
to  this  information  collecticMi  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  (^Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit 

Estimated  Nundier  ofResporulents: 

5,000. 
Estimated  Time  Per  Respondent:  15 

minutes. 

Estimated  Total  Armual  Burden 
Hours:  3,000. 

REQUEST  FOR  COMMBTTS:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(aj  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
informaticHi;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Also,  ATF  requests  information 
regarding  any  monetary  expenses  you 
may  inciu  while  completing  this  form. 

Dated:  August  30, 1996. 
JohnW.Magaw,  '.^, 

Director. 

tFR  Doc.  96-23341  Filed  9-11-96;  8:45  am] 
BouNe  ooot  4ai*-*i-p 


Office  of  the  Comptroller  of  the 
Currency 

Propoeed  Collection;  Comment 
Request 

aqENCY:  Office  of  the  Comptroller  of  the 
Currency  (OCC),  Treasury. 
ACTION:  Notice  and  request  for 
comments. 

summary:  The  OCC,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  Currently,  the  OCC  is 
soliciting  comments  concerning  an 


information  collection  titled  (MA>— 
Securities  Exchange  Act  Discloeui* 
Rules  (12  CFR  Part  11). 
DATES:  Written  comments  should  be 
submitted  by  November  12, 1996. 
ADOncaaCt;  Direct  all  written  camm«its 
to  the  CoimmunicatiODS  Divisicm, 
Attention:  1557-0106,  Third  Floor, 
O0a.oB  of  the  Comptroll«r  of  the 
Currency,  250  E  Street,  SW, 
Washington,  DC  20219.  In  additi<». 
comments  may  be  sent  by  facsimile 
transmission  to  {202)874-5274,  or  by 
electronic  mail  to 
REGS.COMMENTSOOCCTREAS.GOV. 

FOR  FURTHB«  MFORMATKM  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  collection  may  be  obtained 
by  contacting  John  Ference  or  Jessie 
Gates,  (202)874-5090,  Legislative  and 
Regulatory  Activities  Division  (1557- 
0106),  Omce  of  the  Comptroller  of  the 
Currency,  250  E  Street,  SW. 
Washington,  DC  20219. 

SUPPLBCNTARY  mTORMATICN: 

Title:  (MA)— Securities  Exchange  Act 
Disclosure  Rules  (12  CFR  11). 

OMB  Number:  1557-0106. 

Form  Number:  SEC  Forms  3,  4,  5,  8- 
K.  10,  lO-K.  10-Q,  Schedules  13D.  13G, 
14A,  14B.  and  14C. 

Abstract:  This  information  collection 
covers  the  OCC's  Securities  Exchange 
Act  Disclosure  Rules  (12  CFR  11)  which 
require  national  banks  to  make  public 
disclosures  and  file  with  the  OCC 
certain  Securities  Exchange  Commission 
forms.  Publicly  owned  national  banks 
make  disclosures  and  filings  to  comply 
with  applicable  banking  and  securities 
law  and  regulatory  requirements.  The 
OCC  reviews  the  information  to  ensure 
that  it  compUes  with  Federal  law  and 
makes  public  all  information  required  to 
be  filed.  Investors,  depositors,  and  the 
public  use  the  information  to  make 
informed  investment  decisions. 

Type  of  Review:  Renewal  of  OMB 
approval. 

Affected  Public:  Businesses  or  other 
for-profit. 

Number  of  Respondents:  131. 

Total  Annual  Responses:  636. 

Frequency  of  Response:  Occasional. 

^otal  Annual  Burden  Hours:  5,360. 

Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  has  practical  utility; 


(b)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  collection 
ofinformatioo; 

(c)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  informatim  to 
be  collected;  and 

(d)  Ways  to  minimize  the  burden  of 
the  collection  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  othOT  forms  of  information 
technology. 

Dated:  September  5, 1996. 
Karan  SokmuM, 

Director,  Legislative  £■  Regulatory  Activitiea 
IXvision. 
(FR  Doc  96-23383  Filed  9-11-06;  8:45  am) 


Submission  for  OMB  Review; 
Comment  Request 

AOBCY:  Office  of  the  Comptroller  of  the 
Cimency,  Treasury. 
action:  Submission  for  OMB  review; 
comment  request. 

summary:  In  accordance  with  the 
requirements  of  the  Paperwbri; 
ReducticMi  Act  of  1995  (44  U.S.C. 
Chapter  35).  the  Office  of  the 
Comptroller  of  the  Currency  (OCC) 
hereby  gives  notice  that  it  has  sent  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  an  information 
collection  titled  Interpretive  Rulings  (12 
CFR  part  7). 

DATES:  Comments  regarding  this 
information  collection  are  welcome  and 
should  be  submitted  to  the  OMB 
Reviewer  and  the  OCC  Clearance      , 
Officer.  Comments  are  due  on  or  before 
October  15.  1996. 
ADDRESSES:  A  copy  of  the  of  the 
submission  may  be  obtained  by  calling 
the  OCC  Clearance  Officer  listed. 

SUPPt-EMBiTARY  INFORMATION: 

OMB  Number:  1557-0204. 

Form  Number:  None. 

Type  of  Review:  Reinstatement  of 
previously  approved  collection  without 
change.  ^^ 

Tide:  Interpretive  Rulings  (12  CFR 
part  7). 

Description:  National  banks  use  the 
■■  information  to  insure  compliance  with 
applicable  Federal  banking  law  and 
regulations.  The  collections  of 
information  evidence  bank  compliance 
with  various  regulatory  requirements 
and  provide  needed  information  for 
examiners  and  provide  protections  for 
banks. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Numt)er  of  Respondents: 
2,430. 
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Estimated  Burden  Hours  Per 
Respornient:  1.7  hours. 

Frequency  of  Response: 
Recordkeeping. 

Estimated  Total  Annual  Burden: 
4.156. 

CJearanc^  Officer:  Jessie  Gates  or 
Dionne  Walsh,  (202)874-5090, 
J^egislative  fend  Regulatory  Activities 
Division  (1557-0200).  Office  of  the 
Comptroller  of  the  Currency.  250  E 
Street,  SW.  Washington,  DC  20219. 

OMB  Reviewer:  Alexander  Hunt. 
(202)395-7340.  Paperwork  Reduction 
Project  1557-0200,  Office  of 
Management  and  Budget,  Room  10226, 
New  Executive  Office  Building, 
Washingtoa  DC  20503. 

Dated:  September  6, 1996. 

Karan  Solaiii0a, 

Director,  Leg^Iative  tt  Regulatory  Activities 
Division. 

(FR  Doc  g&-i3271  Filed  9-11-96;  8:45  am) 


^Mt-n-* 


Customs  S«rvic« 

Application  for  Rscordation  of  Trade 
Name:  "A.  4  A  W.  Incorporated" 

action:  Notice  of  application  iot 
recOTdation  of  trade  name. 

SUMMARY:  Application  has  been  filed 
pursuant  to  section  133.12.  Customs 
Regulations  (19  CFR  133.12).  for  the 
recordation  under  section  42  of  the  Act 
of  July  5. 1946.  as  amended  (15  U.S.C. 
1 124),  of  thai  trade  name  "A.  J.  h  W. 
INCORPORATED.,"  used  by  A.  J.  &  W. 
Incorporate^,  a  corporation  organized 
under  the  laWs  of  the  State  of  Hawaii, 
located  at  565  Kokea  Street.  Building 
G2-4,  Honolulu,  Hawaii  96817. 

The  application  states  that  the  trade 
name  is  used  in  connection  with  towels, 
footwear,  bags,  luggage,  mugs,  straw 
beach  mats,  kitchen  accessory  sets, 
luggage  accessories,  jewelry  bags, 
ornamental  wood  stands,  bath  gift  sets, 
pua  shell  souvenir  line,  fans,  ashtrays, 
and  general  souvenir  items. 

Before  final  action  is  taken  on  the 
application,  ponsideration  will  be  given 
to  any  relevant  data,  views,  or 
arguments  submitted  in  writing  by  any 
person  in  opposition  to  the  recordation 
of  this  trade  pame.  Notice  of  the  action 
taken  on  the  application  for  recordation 
of  this  trade  name  will  be  published  in 
the  Fedoral  (.egister. 

DATES:  Comipents  must  be  received  on 
or  before  Novemt)er  12,  1996. 
ADDRESSES:  Written  comments  should 
be  addressed  to  U.S.  Customs  Service, 
Attention:  Intellectual  Property  Rights 
Branch,  1301  Constitution  Avenue. 


NW.,  (Franklin  Court),  Washington,  D.C 
20229. 

ran  FURTHER  INF0RMATK3N  CONTACT: 
Delois  P.  Johnson,  Intellectual  Property 
Rights  Branch.  1301  Constitution 
Avenue.  NW.,  (Franldin  Court).  . 
Washington  D.C.  20229  (202-482-6960). 

Dated:  September  6, 1996. 
John  F.  Atwood, 

Chief,  Intellectual  Property  Rights  Branch. 
(FR  Doc  96-23362  FUed  9-11-96;  8:45  am) 
■LUNQOOM 


Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  fbr  Form  S305-SEP 

Editarial  Note:  Federal  Regiater  Docvunent 
96-22515  was  inadvertently  printed  with  the 
wrong  text  at  page  46679  in  the  issue  of 
Wednesday,  Septeml)«  4. 1996.  The  correct 
document  is  printed  below. 

AQBICY:  Internal  Revenue  Service  (IRS), 
■    Treasury. 

ACTION:  Notice  and  request  for 
comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opporttuiity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  CurrenUy.  the  IRS  is 
soliciting  comments  concerning  Form 
5305-SEP,  Simplified  Employee 
Pension-Individual  Retirement 
Accounts  Contribution  Agreement. 
DATES:  Written  comments  should  be 
received  on  or  before  November  12. 
1996  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comment^ 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washingtcm,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinsen, 
(202)  622-3869,  Internal  Revenue 
'  Service,  room  5571,  liii  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

SUPPIEMBITARY  INFORMATKM: 

Title:  Simptified  Employee  Pension — 
Individual  Retirement  Accounts 
Contribution  Agreement. 

OMB  Number:  1545-0499. 

Form  Number:  Form  5305-SEP. 

Abstract:  Form  5305-SEP  is  used  by 
an  employer  to  make  an  agreement  to 
provide  benefits  to  all  employees  under 


a  Simplified  Employee  Pension  {SEP) 
described  in  Internal  Revenue  Code 
section  408(k).  This  form  is  not  to  be 
filed  with  the  IRS  but  is  to  be  retained 
in  the  employer's  records  as  proof  of 
establishing  a  SEP  and  justifying  a 
deduction  for  contributions  to  the  SEP. 

Current  Actions:  There  are  no  changes 
being  made  to  this  form. 

Type  of  Review:  Extension  of  a 
cinrently  approved  cnllection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondeitts: 
100,000. 

Estimated  Time  Per  Respondent:  53 
min. 

Estimated  Total  Annual  Burden 
Hours:  88.000.- 

The  foUoMong  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/ or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performfmce  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  August  28, 1996. 
Garrick  R.  Shear. 
IRS  Reports  Clearance  Officer. 
[FR  Doc  96-22515  Filed  9-3-96;  8:45  am] 
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ENVIROMIIENTAL  PROTECTION 
AGENCY 


40  CFR  Parts  9  and  63 
UU>-FRL-6ioe-q 

nN2060-Ae37 

Naltonal  Emisaions  Standante  for 
Hazardous  Air  PoHutant  Emiasiona: 
Gkoup  IV  Polymers  and  Resina 

AQBICV:  UjS-  Environmental  Protection 
Agency  (EPA). 
ACTKM:  Fiqal  rule. 

SUMMARY:  This  action  promulgates 
national  ei^ssion  standards  for 
hazardous  air  pollutants  (NESHAP) 
from  existing  and  new  plant  sites  that 
emit  organic  hazardous  air  pollutants 
(HAP)  identified  on  the  EPA's  list  of  189 
HAP.  The  erganic  HAP  are  emitted 
during  the  manufacture  of  one  or  more 
of  the  follotwing  Group  IV  polymers  and 
resins:  acrjtlonitrile  butadiene  styrene 
resin  (ABS),  styrene  acrylonitrile  resin 
(SAN),  methyl  methacrylate 
acrylonitrile  butadiene  styrene  resin 
(MABS),  methyl  methacrylate  butadiene 
styrene  resin  (MBS),  polystyrene  resin, 
poly  (ethylene  terephthalate)  resin 
(PET),  and  nitrile  resin. 

In  the  prfduction  of  thermoplastics,  a 
variety  of  organic  HAP  are  used  as 
monomers  or  are  created  as  by-products. 
Some  of  these  organic  HAP  are 
considered  to  be  mutagens  and 
candnogenl.  and  all  can  cause  reversible 
or  irreversible  toxic  effects  following 
exposure.  The  potential  toxic  effects 
include  eye,  nose,  throat,  and  skin 
irritation;  liver  and  kidney  toxicity,  and 
neurotoxicity.  There  effects  can  range 
frvim  mild  to  severe.  The  standards  are 
estimated  te  reduce  organic  HAP 
emissions  ^m  existing  affected  sources 
by  3,550  megaerams  per  year  (Mg/yr). 

The  intent  of  this  rule  is  to  protect  the 
public  by  requiring  the  maximum 
degree  (rf  reduction  in  emissions  of 
organic  HAp  from  new  and  existing 
major  sourdes.  The  emissions  reductions 
achieved  by  these  standards,  when 
combined  with  the  emission  reductions 
achieved  by  other  similar  standards, 
will  achievf  the  primary  goal  of  the 
Qean  Air  Act  (Act)  as  amended  in  1990. 
ffFECnVE  DATE:  September  12, 1996.  See 
the  Supplementary  Information  section 
concerning  judicial  review. 
ADDRESSES:  DocJ^et.  Docket  No.  A-92- 
45,  containing  information  considered 
by  the  EPA  in  development  of  the 
promulgated  standards,  is  available  for 
public  inspection  between  8  a.m.  and 
5:30  p.m..  Monday  through  Friday  at  the 
following  address  in  room  M-1500, 
Waterside  Mall  (ground  floor)  U.S. 


Environmental  Protection  Agency,  Air 
and  Radiation  Docket  and  Information 
Center  (MC-6102),  401  M  Street  SW., 
Washington,  DC  20460:  telephone:  (202) 
260-7549.  A  reasonable  fee  may  be 
charged  for  copying  docket  materials. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  appUcability 
and  rule  determinations  contact: 

Region  I — Greg  Roscoe.  Air  Programs 
Compliance,  Branch  Chief,  U.S.  EPA, 
Region  I,  SEA,  JFK  Federal  Building. 
Boston,  MA  02203,  (617)  565-3221. 

Region  II — Kenneth  Eng,  Air 
Compliance  Branch  Chief,  U.S.  EPA, 
Region  D,  290  Broadway,  New  Yoric,  NY 
10007-1866.  (212)  637-4000. 

Region  m— Bernard  Turlinski,  Air 
Enforcement  Branch  Chief,  U.S.  EPA, 
Region  m.  3AT10, 841  Chestnut 
Building,  Philadelphia,  PA  19107,  (205) 
597-3989. 

Region  IV— Jewell  A.  Harper,  Air 
Enforcement  Brandi,  U.S.  S*A,  Region 
rv,  345  Courtland  Street,  N.E.,  Atlanta, 
GA  30365.  (404)  347-2904. 

Region  V— George  T.  Czemiak,  Jr.,  Air 
Enforcement  Brandi  Chief,  U.S.  EPA, 
Region  V,  5AE-26,  77  West  Jackson 
Street,  Chicago,  IL  60604,  (312)  353- 
2068. 

Region  VI— John  R.  Hepola,  Air 
Enforcement  Branch  Chief,  U.S.  EPA, 
Region  VI,  1445  Ross  Avenue,  Suite 
1200.  Dallas,  TX  75202-2733,  (214) 
665-7220. 

Region  VII— Donald  Toensing,  Chief, 
Air  Permitting  and  Compliance  Branch, 
U.S.  EPA,  Region  VII.  726  Minnesota 
Avenue,  Kansas  City,  KS  66101.  (913J 
591-7446.  "       w 

Region  VID— Douglas  M  Skie,  Air  and 
Technical  Operations  Branch  Chief,  U.S. 
EPA,  Regi(Mi  Vm.  999  18th  Street.  Suite 
500,  Denver,  CO  80202-2466,  (303) 
312-6432. 

Region  K— Colleen  W.  McKaughan, 
Air  Compliance  Branch  Chief,  U.S.  EPA, 
Region  DC,  75  Hawthorne  Street,  San 
Francisco,  CA  94105,  (415)  744-1198. 

Region  X— Air  and  Radiation  Branch 
Chief.  U.S.  EPA.  Region  X,  AT-092, 
1200  Sixth  Avenue.  Seattle,  WA  98101, 
(206) 533-1152. 

For  information  concerning  the 
analyses  performed  in  developing  this 
rule,  contact  Mr.  Robert  Rosensteel  at 
(919)  541-5410.  organic  Chemicals 
Group,  Emission  Standards  Division 
(MD-13),  U.S.  Environmental  Protection 
Agency,  Research  Triangle  Park,  North 
Carolina  27711. 

SUPPLEMENTARY  INFORMATION: 

Regulated  Entities 

Entities  potentially  regulated  by  this 
action  are  those  facilities  which 
manufacture  one  or  more  of  the  7 


thermoplastic  products  identified  in  the 
rule  and  listed  below: 


Category 

Examples  of  regulated  entities 

Industry 

acrylonitrile  txitadtene  sty- 
rene resin,  styrene  acrylo- 
nitrile resin,  mettiyl  meth- 
acrylate acrykxvtnie  txjta- 
dtof>e  styrene  resin,  methyl 
mettiaciylate  butadiene  sty- 
rene resin,  polystyrene  resin, 
pdy  (ettiylene  terephttialate) 
resin,  or  nitrile  resin. 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  To  determine 
whether  your  facility  is  regulated  by  this 
action,  you  should  carefully  extunine 
the  applicability  criteria  in  §  63.1310  of 
the  rule.  If  you  have  questions  regarding 
the  applicability  of  this  action  to  a 
particular  entity,  consult  one  of  the 
persons  listed  in  the  preceding  FOR 
FURTHER  INF0RMATK3N  CONTACT  section. 

Response  to  Comment  Document 

The  response  to  comment  dociunent 
for  the  promulgated  standards  contains: 
(1)  A  simimary  of  all  the  public 
comments  made  on  the  proposed  rule 
and  the  Administrator's  response  to  the 
comments;  and  (2)  A  simimary  of  the 
changes  made  to  the  rule  since  proposal. 
The  document  may  be  obtained  from  the 
U.S.  EPA  Ubrary  (MD-35).  Research 
Triangle  Park,  North  Carolina  27711, 
telephone  (919)  541-2777;  or  from  the 
National  Technical  Information 
Services,  5285  Port  Royal  Road, 
Springfield,  Virginia  22151,  telephone 
(703)  487-4650.  Please  refer  to 
"Hazardous  Air  Pollutant  Emissions 
frtim  Process  Units  in  the 
Thermoplastics  Manufacturing 
Industry — ^Basis  and  Purpose  Document 
for  Final  Standards,  Summary  of  Public 
Comments  and  Responses"  [EPA— 453/ 
R-96-OOlb;  May  1996).  This  dociunent 
is  also  available  for  downloading  frtim 
the  Technology  Transfer  Network.  The 
Technology  Transfer  Network  is  one  of  . 
the  H*A's  electronic  bulletin  boards. 
The  Technology  Transfer  Network 
provides  information  and  technology 
exchange  in  various  areas  of  air 
pollution  control.  The  service  is  free 
except  for  the  cost  of  a  phone  call.  Dial 
(919)  541-5472  for  up  to  a  14,400  bps 
modem.  If  more  information  on  the 
Technology  Transfer  Network  is  needed, 
call  the  HELP  line  at  (919)  541-5384. 

Previous  Background  Documents 

The  following  is  a  listing  of 
background  documents  pertaining  to 
this  rulemaking.  Hie  complete  title. 
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EPA  publication  number,  publication 
date,  docket  number,  and  the 
abbreviated  descriptive  title  used  to 
refer  to  the  document  throughout  thift 
notice  are  included. 

(1)  Hazardous  Air  Pollutant  Emissions 
from  Process  Units  in  the 
Thermoplastics  Manufiactiuing 
hidustry — Supplementary  Information 
Docimient  for  Proposed  Standards. 
EPA-453/R-95-003a.  March  1995. 
Docket  item  A-92-45:  n-A-9. 
Supplementary  Information  Document. 

(2)  Hazardous  Air  Pollutant  Emissions 
from  Process  Units  in  the 
Thermoplastics  Manufecturing 
hidustry — Basis  and  Ptirpose  Document 
for  Proposed  Standards.  EPA-453/R- 
9S-004a.  March  1995.  Docket  item  A- 
92-45:  n-A-lO.  Basis  and  Purpose 
Document  for  Proposed  Standards. 

Judicial  Review 

National  emission  standards  for 
organic  HAP  for  Ooup  IV  polymers  and 
resins  were  proposed  in  the  Federal 
Register  (FR)  on  March  29, 1995  (60  FR 
16090).  This  Federal  Register  action 
annoimces  the  EPA's  filial  decisicHi  on 
the  rule.  Under  section  307(b)(1)  of  the 
Act.  judidal  review  of  the  final  rule  is 
available  only  by  filing  a  petition  for 
review  in  the  U.S.  Court  of  Appeals  for 
the  District  of  Columbia  Circuit  within 
60  days  of  today's  publication  of  this 
final  rule.  Under  section  307(b)(2)  of  the 
Act,  the  requirements  that  are  the 
subject  of  today's  notice  may  not  be 
challenged  later  in  dvil  or  criminal 
proceedings  brought  by  the  EPA  to 
enforce  these  requirements. 

The  following  outline  is  provided  to 
aid  in  reading  the  preamble  to  the  final 
rule. 

L  Background 

n.  Summary  of  Ck>nsideration8  Made  in 
Developing  These  Standards 
A  PuipoBe  of  Standards 
B.  Tecnnical  Basis  of  Regulation 
Q  StakeholdOT  and  Public  Partidpatton 

m.  Summary  of  Promulgated  Standards 

A.  Storage  Vessel  Provisions 

B.  Process  Vent  Provisions 
C  Heat  Exchange  Provisions 

D.  Process  Contact  Cooling  ToMfer 

Provisions 
B.  Wastewater  Provisions 

F.  Equipment  Leak  Provisions 

G.  Emissions  Averaging<Provi$ions 
H.  Compliance  and  Performance  Test 

Provisions  and  Monitoring  Requirements 
I.  Recordkeeping  and  Reporting  Provisions 

IV.  Suramaiy  of  Impacts 

V.  Significant  Comments  and  Changes  to  the 

Proposed  Standards 
A  Applicability  Provisions  and 

Definitions 
B.  Continuous  Process  Vent  Provisions 
C  Batch  Process  Vent  Provisions 
D.  Wastewater  Provisions 


B.  Process  Contact  Cooling  Tower 
Provisions 

F.  Equipment  Leak  Provisions 

G.  Emissions  Avmaging  Provisions 
H.  Compliance  and  PeHomiance  Test 

Provisions  and  Monitoring  Requirements 
I.  Recordkeeping  and  Reporting 
VL  Administrative  Requirements 
A  Docket 

B.  Executive  Order  12866 
C  Paperwork  Reduction  Act 

D.  Regulatory  Flexibility  Act 

E.  Unfunded  Mandates 

I.  Background 

Section  112(b)  of  the  Act  Usts  1989 
HAP  and  directs  the  EPA  to  develop 
standards  to  control  all  major  sources 
and  some  area  sources  emitting  HAP. 
On  July  16, 1992,  the  EPA  published  a 
list  of  major  and  area  source  categories 
for  which  NESHAP  are  to  be 
promulgated  (57  FR  3156).  Six  of  the 
seven  source  categories  regulated  by  this 
rule  were  included  on  that  list  as  major 
source  categories.  The  other  source 
category,  nitrile  resins  production,  has 
since  been  added  to  the  source  category 
list.  On  December  3, 1993,  the  EPA 
published  a  schedule  for  promulgating 
standards  for  the  listed  major  and  area 
source  categories  (58  FR  83941). 
Standards  for  these  seven  major  source 
categories  were  proposed  on  March  29, 
1995,  under  this  rulemaking. 

n.  Summary  of  Considerations  Made  in 
Developing  These  Standards 

A.  Purpose  of  Standards 

The  Act  was  created  in  part  "to 
protect  and  enhance  the  quality  of  the 
nation's  air  resources  so  as  to  promote 
the  pubUc  health  and  welfare  and  the 
productive  capacity  of  its  population 
[the  Act,  section  101(b)(1)].  Title  I  of  the 
Act  establishes  a  control  technology- 
based  program  to  reduce  stationary 
source  emissions  of  HAP.  The  goal  of 
the  section  112(d)  Maximum  Achievable 
Control  Technolc^  standards  (MACT) 
is  to  apply  such  control  technology  to 
reduce  emissions  and  thereby  reduce 
the  hazard  of  pollutants  emitted  from 
stationary  sources. 

The  Act  strategy  avoids  dependence 
on  a  detailed  and  comprehensive  risk 
assessment  hampered  by  (but  not 
limited  to)  the  following  caveats,  as 
prerequisites  for  control  of  air  toxics:  (1) 
Some  of  the  HAP  emitted  from 
stationary  sources  are  imknown;  and  (2) 
Many  of  the  HAP  with  emissions 
information  have  incomplete  data  in 
which  to  describe  health  hazard.  In 
addition,  these  standards  are  not 
"significant"  as  defined  by  Executive 
Order  12866.  and  a  specific  benefits 
analysis  is  not  required.  Because  of 
these  issues,  a  detailed  and  intensive 
risk  assessment  of  potential  effects  from 


the  organic  HAP  emitted  from  stationary 
sources  is  not  included  in  this 
rulemaking. 

The  EPA  does  recognize  that  the 
degree  of  adverse  efiects  to  health 
resulting  from  the  most  significant 
emissions  identified  can  range  from 
mild  to  severe.  The  extent  to  which  the 
effects  could  be  experienced  is 
dependent  upon  the  ambient 
concentrations  and  exposure  time.  The 
latter  is  further  influenced  by  source- 
specific  characteristics  such  as  emission 
rates  and  local  meteorological 
conditions.  Human  variability  factors 
also  influence  the  degree  to  which 
effects  to  health  occur  genetics,  age, 
pre-existing  health  conditions,  and 
lifestyle. 

The  organic  HAP  listed  tn  section 
112(b)(1)  of  the  Act  emitted  by  the 
thermoplastic  facilities  covered  by  these 
standaids  include  styrene,  acrylonitrile, 
butadiene,  ethylene  glycol,  methan(^, 
acetaldehyde,  and  dioxane.  Available 
emission  date  gathered,  in  conjimction 
with  development  of  these  MACT 
standards,  show  that  these  organic  HAP 
are  those  which  have  the  potential  for 
reduction  by  the  implementation  of  the 
standard. 

Some  of  the  effects  of  the  pollutants 
whose  emissions  are  reduced  by  these 
standards  include  central  nervous 
system  effects  (e.g.,  drowsiness, 
dizziness,  headaches,  impairment  of 
vision,  peripheral  nervous  system 
effiects  expressed  as  numbness  of  the 
extremities,  fatigue,  and  coma  and  death 
at  lethal  levels),  respiratory  irritation 
expressed  as  labored  breathing  and 
impaired  lung  functicm,  eye  irritation, 
reproductive  and  developmental  effects, 
gastrointestinal  effects,  blood  effects 
(e.g.,  anemia  and  leukocytosis),  and 
liver  and  kidney  toxicity.  In  addition, 
butadiene  exposure  to  humans  has  been 
associated  with  increased  risk  of 
cardiovascular  disease  and  effects  on 
the  blood.  In  regard  to  carcinogenicity, 
some  of  the  organic  HAP  controlled 
imder  these  standards  are  either 
probable  (i.e.,  acetaldehyde,  dioxane, 
acrylonitrile,  and  butadiene)  or  possible 
(i.e.,  styrene)  human  carcinogens. 
These  standards  will  result  in  a 
minimum  organic  HAP  emission 
reduction  of  3,550  Mg/yr  for  existing 
affiected  sources  and  6,870  Mg/yr  for 
new  affected  sources.  The  majority  of 
the  organic  HAP  regulated  by  these 
standards  are  also  volatile  organic 
compounds  (VOC).  In  reducing 
emissions  of  organic  HAP,  emissions  of 
VOC  are  also  reduced.  No  other  criteria 
pollutant  ambient  levels  will  be  affected 
by  these  standards.  The  emission 
reductions  achieved  by  these  standards, 
when  combined  with  the  emission 
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reductiaiui  achieved  by  other  standards 
mandated  by  the  Act,  will  achieve  the 
primary  goal  of  the  Clean  Air  Act. 

B.  Technical  Basis  ofReguJation 

National  emission  standards  for 
soiirces  of  HAP  established  under 
aacti<m  112(d)  of  the  Act  reflect  MACT: 

*  *  *  tfae-maximum  degree  of  reduction  in 
amiarionsoftheHAP*  *  'that the 
Adminietraliv,  talcing  into  consideration  tlie 
ooet  of  achieving  sucb  emiasion  reduction, 
and  any  noQiir  quality  health  and 
environmai^  impacts  and  eneigy 
tequiiements,  determines  is  achievable  for 
new  or  existing  sources  in  the  category  or 
subcategory  to  which  such  emission  standard 
applies*  •  •(42U.S.C.  S7412(dX2)|. 

The  amended  Qean  Air  Act  contains 
lequiremeots  for  the  development  of 
regulatory  alternatives  for  sources  of 
HAP  emissions.  The  statute  requires  the 
standards  to  reflect  the  mAYimiiin 
degree  of  reduction  in  emissions  of  HAP 
that  is  achievable  for  new  or  existing 
sources.  This  control  level  is  referred  to 
as  MACT.  The  amended  Clean  Air  Act 
also  provides  guidance  on  determining 
the  least  stringent  level  allowed  for  a 
MACT  standard;  this  level  is  termed  the 
"MACT  floor." 

Pot  new  sources,  the  standards  for  a 
source  category  or  subcategory  "shall 
not  be  less  stringent  than  the  emission 
control  that  is  achieved  in  practice  by 
the  best  controlled  similar  source,  as 
determined  by  the  Administrator" 
(section  112(d)(3)  of  the  Act].  Existing 
source  standards  shall  be  no  less 
stringent  than  the  average  emission 
limitation  schieved  by  the  best 
performing  12  percent  of  the  existing 
sources  for  source  categories  and 
subcategoriBs  with  30  or  more  sources 
or  the  average  emission  limitaticm 
achieved  by  the  best  performing  5 
soiuces  for  source  categories  or 
subcategories  with  fewer  than  30 
sources  [section  12(d)(3)  of  the  Act]. 
These  two  minimum  levels  of  control 
define  the  MACT  floor  for  new  and 
existing  sources. 

Two  interpretations  have  been 
evaluated  by  the  EPA  for  representing 
the  MACT  floor  for  existing  sources. 
One  interpretation  is  that  the  MACT 
floor  is  repiesented  by  the  88th 
percentile  ^urce.  The  second 
interpretation  is  that  the  MACT  floor  is 
represented  by  the  "average  emission 
limitation  achieved"  by  the  best 
performing  sources,  where  the 
"average"  is  based  on  a  measure  of 
central  tendency,  such  as  the  arithmetic 
mean,  median,  or  mode.  This  latter 
interpretation  is  referred  to  as  the 
"higher  flo^r  interpretation."  In  a  June 
6, 1994  Federal  Roister  notice  [59  FR 
29196],  thejEPA  presented  its 


interpretation  of  the  statutory  language 
ctmceming  the  MACT  floor  for  existing 
sources.  Based  on  a  review  of  the 
statute,  legislative  history,  and  public 
comments,  the  EPA  believes  that  the 
"higher  floor  interpretation"  is  a  better 
reading  of  the  statutory  language.  The 
detomination  of  the  MACT  floor  for 
existing  sources  undw  the  proposed  and 
final  rule  followed  the  "hi^ier  floor 
interpretation." 

The  regulatory  alternatives  considered 
in  the  development  of  this  rule, 
including  those  regulatory  alternatives 
selected  as  standards  for  new  and 
existing  afiected  sources,  are  based  on 
process  and  emissions  data  received 
from  the  existing  plant  sites  known  by 
the  EPA  to  be  in  operation. 

Regulatory  alternatives  more  stringent 
than  the  MACT  floor  were  selected 
when  they  were  fudged  to  be  reasonable 
"taking  into  consideration  the  cost  of 
achieving  such  emission  reduction,  and 
any  nonair  quality  health  and 
environmental  impacts,  and  energy 
requirements"  (42  U.S.C  §  7412(d)(2)). 

Potential  regulatory  alternatives  were 
developed  based  on  the  Hazardous 
Organic  NESHAP  (HON)  (i.e.,  subparts 
F,  G,  H,  and  I  of  40  CFR  part  63),  the 
Polymer  Manufectiuing  New  Source 
Performance  Standards  (NSPS)  (subpart 
ODD  of  40  CFR  part  60),  and  the  Batch 
Processes  Alternative  Control 
Techniques  (ACT)  document  [EPA  453/ 
R-93-017;  November  1993].  The  HON 
was  selected  as  a  basis  for  regulatory 
alternatives  because:  (1)  the 
characteristics  of  the  emissions  from 
storage  vessels,  continuous  process 
vents,  equipment  leaks,  and  wastewater 
at  Group  IV  thermoplastic  fadUties  are 
similar  or  identical  to  those  addressed 
by  the  HON;  and  (2)  The  levels  of 
control  reqiiired  under  the  HON  were 
already  determined  through  extensive 
analyses  to  be  reasonable  bom  a  cost 
and  impact  perspective. 

The  Polymer  Manufact\uing  NSPS, 
which  covers  certain  process  emissions 
at  polystyrene  and  PET  facilities  using 
a  continuous  process,  and  cooling  tower 
emissions  at  PET  fecilities,  was  selected 
for  the  same  basic  reasons  as  the  HON. 
Although  the  Polymer  Manufacturing 
NSPS  was  developed  under  section  111 
of  the  Qean  Air  Act  and  was  targeted  to 
control  VOC  emissions,  the 
reqiiirements  for  setting  standards  under 
section  111  are  very  similar  to  the 
requirements  under  section  112  of  the 
Clean  Air  Act  Amendments  of  1990,  and 
all  of  the  organic  HAP  identified  from 
polystyrene  and  PET  affected  sources 
are  also  VOC 

Finally,  the  Batch  Processes  ACT  was 
selected  to  identify  regulatory 
alternatives  for  batch  process  vents. 


which  are  not  addressed  by  either  the 
HON  or  Polymer  Manufacturing  NSPS. 
As  with  the  Pol3rm6r  Manufacturing 
NSPS.  the  Batch  Processes  ACT 
addresses  the  control  of  VOC  emissions, 
and  all  of  the  organic  HAP  identified  for 
the  (koup  IV  thermoplastics  fodUties 
are  also  VOC  Unlike  the  HON  and 
Polymer  Manubcturing  NSPS,  the  Batch 
Processes  ACT  is  not  a  regulation  and, 
therefore,  does  not  spedfy  a  level  of 
control  that  must  be  met.  Instead,  the 
Batch  Processes  ACT  provides 
information  on  emissions  estimation 
techniques  and  potential  levels  of 
control  and  their  environmental,  energy, 
and  cost  impacts.  Based  on  the  review 
of  the  Batch  Processes  ACT,  the  EPA 
seleded  a  level  of  control  equivalent  to 
90  percent  reduction  for  batch  process 
vents.  This  level  of  control  was  selected 
for  reg\ilatory  analysis  purposes. 

C.  Stakeholder  and  Public  Participation 

In  the  development  of  these 
standards,  numerous  representatives  of 
the  thermoplastics  industry  were 
consulted.  Industry  representatives  have 
included  trade  assodations  and 
thermoplastic  producers  responding  to 
section  114  questionnaires  and 
information  collection  requests  (ICR). 
Representatives  from  other  interested 
EPA  ofBces,  Regional  offices,  and  State 
environmental  agency  personnel, 
partidpated  in  the  regulatory 
development  process  as  members  of  the 
Work  Group.  The  Work  &oup  is 
involved  in  the  regulatory  development 
process,  and  is  givmi  opportunities  to 
review  and  comment  on  the  standards 
before  proposal  and  pmnulgation. 
Therefore,  the  EPA  beUeves  that  the 
implication  to  order  EPA  ofBces  and 
programs  has  been  adequately 
considered  during  the  development  of 
these  standards.  La  addition,  the  EPA 
has  met  with  members  of  industry 
concerning  these  standards.  Finally. 
industry  representatives,  regulatory 
authorities,  and  environmental  groups 
had  the  opportxmity  to  comment  on  the 
proposed  standards  and  to  provide 
additional  information  during  the 
public  comment  period  that  followed 
theproposal. 

The  standards  were  proposed  in  the 
Federal  Register  on  March  29, 1995  (60 
FR  16090).  Thc^preamble  to  the 
proposed  standards  described  the 
rati(male  for  the  proposed  standards. 
Public  comments  were  solicited  at  the 
time  of  proposal.  To  provide  interested 
persons  the  opportunity  for  oral 
presentation  of  data,  views,  or 
argiunents  concerning  the  proposed 
standards,  a  public  hearing  was  offered 
at  proposal  However,  the  public  did  not 
request  a  hearing  and,  therefore,  (me 
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was  not  held.  The  public  conunent 
period  was  from  Maich  29. 1995  to  May 
30. 1995.  Twenty-sevmi  conunent  letters 
were  received.  Conunenters  included 
industry  representatives  and  State 
agencies.  The  conunents  were  carefully 
considered,  and  changes  were  made  in 
the  proposed  standards  when 
determined  by  the  EPA  to  be 
appropriate.  A  detailed  discussion  of 
these  comments  and  responses  can  be 
foimd  in  the  Basis  and  Piupose 
Dociunent  for  Final  Standards  (EPA- 
453/R-9&-001b:  May  1996).  which  is 
referenced  in  the  ADDRESSES  section  of 
this  preamble.  The  summary  of 
comments  and  responses  in  the  Basis 
and  Purpose  Document  for  the  Final 
Standards  (EPA-453/R-96-00lb;  May 
1996)  serves  as  the  basis  for  the 
revisions  that  have  been  made  to  the 
standards  between  proposal  and 
promulgation.  Section  V  of  this 
preamble  discusses  these  major  changes. 

m.  Smnmary  of  Pramnlgated 
Standards 

Emissions  of  specific  organic  HAP 
from  the  following  types  of  emission 
points  (i.e.,  emission  source  types)  are 
being  covered  by  the  final  standards: 
Storage  vessels,  continuous  process 
vents,  batch  process  vents,  equipment 
leaks,  wastewater  operations,  heat 
exchange  systems,  and  some  process 
contact  cooling  towers  associated  with 
the  manufacture  of  PET.  The  organic 
HAP  emitted  and  required  to  be 
controlled  by  these  standards  vary  by 
subcategory.  Each  of  the  nineteen 
thermoplastic  products  constitutes  a 
separate  subcategory  (i.e.,  afiiacted 
source)  that  is  regulated  by  these 
standards. 

The  existing  affected  source  is  defined 
as  each  group  of  one  or  more  TPPUs  that 
manufactiue  the  same  thermoplastic 
product  as  their  primary  product,  and 
(1)  are  located  at  a  major  source  plant 
site.  (2)  are  not  exempt,  and  (3)  are  not 


part  of  a  new  affected  source.  This 
means  that  each  plant  site  will  have 
only  one  existing  affected  source  in  any 
given  subcategory. 

New  afiiected  sources  are  created 
under  various  circumstances.  If  a  plant 
site  with  an  existing  affected  source 

producing  thermoplastic  A  as  its  

primary  product  constructs  a  new  TPPU 
also  producing  thermoplastic  A  as  its 
primary  product,  the  new  TPPU  is  a 
new  affected  soim»  if  the  new  TPPU 
has  the  potential  to  emit  more  than  10 
tons  per  year  of  a  single  HAP  or  25  tons 
per  year  of  all  HAP.  La  this  situation,  the 
plant  site  would  have  an  existing 
affected  source  producing  thermoplastic 
A  and  a  new  affected  source  producing 
thermoplastic  A.  Each  subsequent  new 
TPPU  with  potential  HAP  emissions 
above  major  source  levels  (i.e..  10/25 
tons  per  year)  would  be  a  separate  new 
affected  source.  New  affected  sources 
are  also  created  when  a  TPPU  is 
constructed  at  a  major  source  plant  site 
where  the  thermoplastic  product  was 
not  previously  produced,  with  no  regard 
to  the  potential  HAP  emissions  from  the 
TPPU.  This  approach  to  defining  new 
affected  soiuce  was  selected  in  order  to 
make  this  subpart  more  consistent  with 
the  HON. 

Another  instance  where  a  new 
affected  source  is  created  is  if  a  new 
TPPU  is  constructed  at  a  new  plant  site 
(i.e.,  green  field  site)  that  will  be  a  major 
source.  The  final  manner  in  which  a 
new  affiected  source  is  created  is  when 
an  existing  affected  source  undergoes 
reconstruction,  thus  making  the 
previously  existing  affiected  source 
subject  to  new  source  standards. 

Tnis  standard  differs  &x)m  the  HON, 
however,  in  that  it  applies  to  multiple 
source  categories.  Thus,  unlike  the 
HON,  a  newly  added  TPPU  at  a  facility 
is  covered  by  this  rule  even  if  that  TPPU 
is  in  a  different  source  category  from  the 
existing  TPPUs  at  the  facility.  It  is  the 
EPA's  position  that  the  addition  of  a 


process  imit  in  a  difiiarent  source 
category  is  a  new  source  and  must  meet 
the  requirements  for  new  sources  evm 
though  the  TPPU  has  the  potential  to 
emit  less  than  10  tons  per  year  of  a 
single  HAP  or  25  tons  per  year  of  all 
HAP.  Indeed,  if  a  source  covered  by 
another  MACT  standard  (i.e.,  a  different 
source  category)  were  built  at  a  HON 
fecility,  that  source  would  be  subject  to 
new  soiuce  requirements  imder  that 
MACT  standard. 

Also,  each  affected  source  includes 
the  following  emission  points  and 
equipment  that  are  associated  with  each 
group  of  TPPU:  (1)  Each  wastewater 
stream;  (2)  each  wastewater  operation; 
(3)  each  heat  exchange  system;  (4)  each 
process  contact  cooling  tower  used  in 
the  manufacture  of  PET  that  is 
associated  with  a  new  affected  source; 
and  (5)  each  process  contact  cooling 
tower  used  in  the  manufacture  of  TCT  • 
using  a  continuous  terephthalic  add 
high  viscosity  multiple  end  finisher 
process  that  is  associated  with  an 
existing  affected  source. 

With  relatively  few  exceptions,  the 
final  standards  for  storage  vessels, 
continuous  process  vents,  equipment 
leaks,  wastewater  streams,  and  heat 
exchange  systems  are  the  same  as  those 
promulgated  for  the  corresponding 
types  of  emission  points  at  facilities 
subject  to  the  HON.  As  shown  in  Tables 
1  and  2,  some  subcategories  have 
requirements  that  differ  from  the  HON; 
these  cases  are  designated  by  "MACT 
Floor."  These  different  requirements  are 
specified  in  the  final  standards. 

As  in  the  HON,  if  an  emission  point 
within  an  affiected  source  meets  the 
applicability  criteria  and  is  required  to 
be  controlled  under  the  standtods,  it  is 
referred  to  as  a  Group  1  emission  point. 
If  an  emission  point  within  the  affected 
source  is  not  required  to  apply  controls, 
it  is  referred  to  as  a  Group  2  emission 
point. 


Table  1.—  StJMMARv  of  Final  Standards  for  Existing  Affected  Sources  in  Relationship  to  the  HON,  the 

Polymer  Manufacturing  NSPS.  AND  THE  Batch  Processes  Act 


Subcategory 


ABS,  ooniinuous  emul- 
sion. 
ABS.  continuous  mass 


ABS,  batch  emulsion  .... 
ABS,  batcb  suspension 
ABS.  latex 


Type  of  emission  point 


Storage 
vessels 


HON „ 

HON 

HON 

HON 

HON 


Process  vents 


Continous  process  vents:  HON  batch  process  vents: 

90  percent  reduction  or  compiainl  flare. 
Continuous  process  vents:   HON   balch  process 

vents:  90  percent  reduction  or  compliant  flare. 
Continuous   process   vents:    HON   batch   process 

vents:  90  percent  reduction  or  compliant  flare. 
Continoous   process   vents:    HON    batch   process 

vents:  90  percertt  reduction  or  compliant  flare. 


Equipment 
leaks 


HON 
HON 
HON 
HON 
HON 


Wastewater 


HON 
HON 
HON 
HON 
HON 


Heat  ex- 
change sys- 
tems 


HON. 
HON. 
HON. 
HON. 
HON. 
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Table  (1.—  Summary  of  Final  Standards  for  Existing  Affected  Sources  in  Relationship  to  the  HON  the 
Polymer  Manufacturing  NSPS,  and  the  Batch  Processes  Act— Continued      '  ^ 


Subcategory 


MABS  ... 

MBS 

SAN,  continijous 
SAN,  belch 


ASA/AMSA|<  

Polystyrenei  continuous 


Polystyrene,  batch  

Expandable  polystyrerw 
PET-TPA,  Qontinuous  .. 


Type  of  emission  point 


Storage 
vessws 


HON 

HON 

HON  .»».,.. 

HON ■^. 


PET-TPA  continuous 
high  visccaity  multipie 


end 


finisher. 


PET-TPA.  Oateh-OMT. 

batch. 
PET-OMT,  doniinuous  .. 


Nitrila 


MACT  floor 
MACT  floor 


HON 
HON 
HON 


Process  vents 


HON 


HON 
HON 


MACT  floor 


Continuous  process  vents:  HON  bateh  process 
vents:  90  percent  reduction  or  compliant  flare. 

Continuous  process  vents:  MACT  floor  batch  proc- 
ess vents:  90  percent  reduction  or  connpliant  flare. 

Continuous  process  vents:  HON  batch  process 
vents:  90  percent  reduction  or  compliant  flare. 

Continuous  process  vents:  HON  batch  process 
vents:  90  percent  reduction  or  compliant  flare. 

MACT  floor 

ContirKKXis  process  venis  from  material  recovery 
sections:  same  as  polymer  marHjfacturing  NSPS 
other  continuous  process  vents:  HON  batch  proc- 
ess vents:  90  percent  reduction  or  compliant  flare. 

Continuous  process  vente:  HON  batch  process 
vents:  90  percent  reduction  or  compliant  flare. 

Continuous  process  vents:  HON  batch  process 
vents:  90  percent  reduction  or  compliant  flare. 

Continuous  process  vents  from  raw  matenal  prepa- 
ration and  polymerization  reaction  sections:  same 
as  polymer  manufacturing  NSPS  other  continuous 
process  vents:  HON  batch  process  vents:  90  per- 
cent reduction  or  compliant  flare. 

ContirHxxis  process  vents  from  raw  material  prepa- 
ration arxl  polymerization  reaction  sections:  same 
as  polymer  manufacturing  NSPS  otfier  continuous 
process  vents:  HON  batch  process  vents:  90  per- 
cent reduction  or  compliant  flare. 

Continuous  process  vents:  HON  batch  process 
vents:  90  percerrt  reduction  or  compliant  flare. 

Continuous  process  verts  from  material  recovery 
and  polymerization  reaction  sections:  same  as 
polymer  manufacturing  NSPS  other  continuous 
process  vents:  HON  batch  process  vents:  90  per- 
cent reduction  or  compliant  flare. 

Continuous  process  vents:  HON  batch  process 
verte:  90  percert  reduction  or  compliart  flare. 


Equtpnwnt 
leaks 


ASA/AMSAn  -  acrylonitrile  styrene  acrylate  resin/alpha  methyl  styrene  acrylonitrile  resin 
TPA  -  terephthalic  acid. 
DMT  >  dirHethyl  terephthalate. 


HON  .. 

HON^ 

HOI* 

HON  ..... 

HON 

HON 

HON 

HON 

HON 


No  control  ... 


Wastewater 


HON 

HON 

HON 

■^^^V  ■•.••••■•■.I 

hto  control  .. 
HON  „ 


HON 
HON 

HON 


HON  ..,.,t.,„ 

HON 

JtON  _..„_., 

HON 

HON  .._ 

HON  ..••»»•. 


Heat  ex- 
Change  sys- 
tems 


HON 


HON. 

HON. 

HON. 

HON. 

HON. 
HON. 

HON. 
HON. 
HON. 

h(5n. 

HON. 
HON. 

HON. 


TABL6.  2.-SUMMARY  OF  FiNAL  STANDARDS  FOR  NEW  AFFECTED  SOURCES  IN  RELATIONSHIP  TO  THE  HON  THE 

!  Polymer  Manufacturing  NSPS,  and  the  Batch  Processes  Act 


Subcategory 


ABS,  continuous  emulsion 

! 

ABS,  contimlDus  mass 

ABS,  batch  Emulsion 

ABS,  batch  suspension  .... 


T)/qe  of  emission  poirt 


Storage 
vessels 


HON 


Regulatory 
alter- 
native 
2\ 

HON  


HON 


Process  vents 


Continuous  process  vents: 
HON  batch  process 'vents: 
90  percert  reduction  or  a 
cornpliart  flare. 

Continuous  process  verrts: 
HON  batch  process  vents: 
90  percert  reduction  or  a 
cornpliart  flare. 

Continuous  process  verts: 
HON  batch  process  vents: 
90  percert  reduction  or  a 
compliart  flare. 

Continuous  process  vents: 
HON  batch  process  vents: 
90  percelil  reduction  or  a 
cornpliart  flare. 


Equipmert 
leaks 


HON 


HON  _. 


HON 


HON 


Wastewater 


HON 


HON 


HON 


HON 


Heat  ex- 
change 
systems 


HON 


HON  


HON 


HON 


Process  contact  cooing 
towers 


NA. 


NA. 


NA. 


NA. 
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Table.  2.— Summary  of  Final  Standards  for  New  Affected  Sources  in  Relationship  to  the  HON,  the 
Polymer  Manufacturing  NSPS.  and  the  Batch  Processes  Act— Continued 


Subcaiagory 


ABS,  Latex 


MASS 


MBS 


Typa  of  wiriuion  poM 


Storage 
vessais 


HON 


HON 


HON 


SAN,  continuous 


SAN,  batch  

ASA/AMSAN  _ 

Polystyrene,  continuous 


Polystyrene,  t>8ich^. 


Process  vents 


Equipntent 


MACT 
flOOf. 


HON  .. 
MACT 
floor. 
MACT 


Expendable  polystyrene 


PET-TPA,  continuous 


PET-TPA,  continuous  mul- 
tipte  end  fiqjsher. 


HON 


HON 


HON 


HON 


PET-TPA,  batch 
-DMT,  batch  ..... 


HON 


Continuous  process  vents: 
HON  batch  process  vents: 
90  percent  reduction  or  a 
compiant  flare. 

ConbTHJOus  process  vents: 
HON  batch  process  vents: 
90  percent  reduction  or  a 
compliant  flare. 

Continixxis  process  vents: 
HON  batch  process  vents: 
90  percent  reduction  or  a 
cornpiiant  flare. 

Continuous  process  vents: 
HON  batch  process  vents: 
90  percent  reduction  or  a 
compliant  flare. 

MACT  floor 

MACT  floor 

Continuous  process  vents 
frommateriai  recovery  sec- 
tions: same  as  polymer 
manufactunng  NSPS.  other 
continuous  process  vents: 
HON  batch  process  vents: 
90  percent  reduction  or  a 
compliant  flare. 

Continuous  process  vents: 
HON  batch  process  vents: 
90  percent  reduction  or  a 
compliant  flare. 

Continuous  process  /ents: 
HON  t)atch  r<rocass  vents: 
90  percent  reduction  or  a 
'  compliant  flare. 

Continuous  process  vents 
from  raw  material  prepara- 
tion and  potymerization  re- 
action sections:  same  as 
Polymer  MarHjfacturing 
NSPS  other  continuous 
process  vents:  HON  batch 
process  vents:  90  percent 
reduction  or  aconripliant 
flare. 

ContimxHJS  process  vents 
from  raw  material  prepara- 
tion and  pofymerization  re- 
action sections:  same  as 
Polymer  Manufacturing 
NSPS  other  continuous 
process  vents:  HON  batch 
process  vents:  90  percent 
reduction  or  a  corripliant 
flare. 

Continuous  process  vents: 
HON  batch  process  vents: 
90  percent  reduction  or  a 
cornpiiant  flare. 


HON 


HON 


HON 

HON 

HON 
HON 

HON 


Wastewater 


HON 


HON 


HON 


HON 


Heat  ex- 
change 
systems 


No  control 
No  control 


HON 


HON 


HON 


HON 


No  control 


HON 


HON 


HON 


HON 


HON 


HON 


HON 

HON 
HON 

HON 


HON  ........ 


HON 


HON 


HON 


HON 


HON 


HON 


HON 


Process  contact  cooing 


NA. 


NA. 


NA. 


NA. 


NA. 
NA. 

NA. 


NA. 


NA. 


No  contact  condenser  eflhi- 
ent  assoctated  wrth  a- 
vacuum  system  shall  go 
to  a  process  contact 
cooif>g  tower. 


No  contact  condenser  efflu- 
ent associated  with  a 
vacuum  system  shall  go 
to  a  process  contact 
cooing  tower. 


No  contact  condenser  efflu- 
ent associated  with  a 
vacuum  system  shall  go 
to  a  process  contact 
cooling  tower. 
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Tabu.  2.— Summary  of  Final  Standards  for  New  Affected  Sources  in  Relationship  to  the  HON  the 
Polymer  Manufacturing  NSPS.  and  the  Batch  Processes  Act— Continued 


- 

Type  of  emission  point 

Stfccategofy 

L... 

storage 
vessM 

Process  vents 

Equipment 
leelo 

Wastewater 

Heat  ex- 
change 
systems 

Process  contact  cr)oling 
towers 

PET-OMT,  cootin«io««  

HON  .„..;., 

Continuous  process  vents 
from  material  recovery  and 

HON  

HON  

HON  

No  contact  condenser  efflu- 
ent associated  with  a 
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A.  Storage  Vessel  Pmvisions 

The  staiidards  require  owners  and 
operators  to  first  determine  whether  or 
not  a  storage  vessel  is  required  to  be 
controlled.  For  those  storage  vessels 
detenninod  to  require  control,  the 
standards  specify  the  appropriate  level 
of  control. 

For  moat  existing  and  new  storage 
vessels,  the  criteria  for  determining 
which  storage  vessels  must  be 
controlled  are  identical  to  the  criteria  in 
the  HON  storage  vessel  provisions  and 
are  based  on  storage  vessel  capacity  and 
vapor  pressure  of  the  stored  materiaL 
Typically/applicability  criteria  are 
different  for  existing  and  new  affected 
sources. 

For  most  storage  vessels,  the  level  of 
control  re(|uired  is  either  technical 
modification  to  the  tank  (e.g.,  the 
installation  of  an  internal  floating  roof) 
or  the  use  of  a  closed  vent  system  and 
control  device  that  is  generally  required 
to  achieve  at  least  95  percent  emission 
reduction., 

Note:  This  is  the  same  level  of  control  as 
required  unfier  the  HON. 

As  shown  in  Tables  1  and  2,  some 
subcategories  also  have  requirements 
that  differ  from  the  HON.  These 
requirements  are  sp)ecified  in  the  final 
standards.  For  those  subcategories  not 
applying  the  HON  level  of  control,  the 
level  of  control  varies  depending  on  the 
subcategory.  For  example,  the  standards 
may  requife  90  or  98  percent  emission 
reduction,  as  opposed  to  the  95  percent 
emission  reduction  required  by  the 
HON.  Finally,  to  simplify  the  final  rule, 
some  chemicals  with  extremely  low 


vapor  pressure  (e.g.,  ethylene  glycol) 
have  been  exempted  from  the  storage 
vessel  provisions. 

B.  Process  Vent  Provisions 

Similar  to  the  standards  for  storage 
vessels,  the  standards  for  process  vents 
require  owners  and  operators  to  first 
determine  whether  or  not  a  process 
vent,  or  set  of  process  vents,  requires 
control  and,  if  so,  then  specifies  the 
level  of  control  required.  The  standards 
regulate  both  continuous  and  batch 
process  vents. 

Except  for  certain  PET  and 
polystyrene  continuous  process  vents, 
the  group  status  of  a  continuous  process 
vent  is  determined  by  comparing  the 
total  resource  effectiveness  (TRE)  value 
for  each  continuous  process  vent  to  a 
TRE  value.  The  TRE  value  is  a  reflection 
of  the  cost  effectiveness  of  controlling 
an  individual  continuous  process  vent. 
There  are  different  TRE  coefficients  for 
continuous  process  vents  depending  on 
whether  the  affected  source  is  new  or 
existing.  The  TRE  equations  for  new  and 
existing  continuous  process  vents  differ 
because  the  standards  for  new  affected 
sources  are  more  stringent  than  the 
standards  for  existing  affected  sources. 
With  one  exception,  c»ntinuous  process 
vents  with  TRE  values  of  1.0  or  less  are 
Croup  1  continuous  process  vents.  For 
continuous  process  vents  at  existing 
MBS  facilities,  the  TRE  value  for  each 
continuous  process  vent  is  compared  to 
a  TRE  value  of  3.7.  The  proposed  and 
final  standards  refer  to  the  procedures 
in  the  HON  for  determination  of  the 
TRE  value. 


For  continuous  process  vents 
associated  with  the  material  recovery 
section  from  existing  PET  affected 
sources  using  a  continuous  dimethyl 
terephthalate  (DMT)  process,  the  set  of 
continuous  process  vents  are  designated 
as  Group  1  continuous  process  vents  if 
the  combined  uncontrolled  emission 
rate  is  greater  than  the  threshold 
emission  rate.  For  other  sets  of 
continuous  process  vents  associated 
with  the  raw  material  preparation 
section  or  polymerization  reaction 
section  at  existing  and  new  polystyrene 
and  PET  fecilities,  there  are  no 
applicability  criteria.  These  sets  of 
continuous  process  vents  are  considered 
to  be  Croup  1  and  must  meet  the 
specified  emission  limits.  Continuous 
process  vents  associated  with  the 
material  recovery  section  at  new  PET 
affected  sources  using  a  continuous 
DMT  process  are  also  designated  as 
Group  1  and  must  meet  the  specified 
emission  limits. 

The  group  determination  procedure 
for  batch  process  vents  differs  from  the 
procedure  used  for  continuous  process 
vents.  First,  the  estimated  annual 
emissions  for  an  individual  batch 
process  vent  are  entered  into  the  flow 
rate  regression  equation  and  a 
calculated  flow  rate  is  determined. 
Second,  the  actual  flow  rate  for  the 
batch  process  vent  is  compared  to  the 
calculated  flow  rate.  If  the  actual  flow 
rate  is  less  than  the  calculated  flow  rate, 
then  the  batch  process  vent  is 
designated  as  Group  1  and  control  is 
required.  The  batch  process  vent  group 
determination  procedure  is  the  same  for 
existing  and  new  batch  process  vents. 
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There  are  exceptions  to  the 
procedures  described  above.  For  new 
SAN  affected  sources  using  a  batch 
process,  the  standards  require  an  overall 
emission  reduction  of  84  percent  fix>m 
all  process  vents  (i.e.,  continuous  and 
batch  process  vents),  and  a  group 
determination  is  not  required.  For  new 
and  existing  acrylonitrile  styrene 
aery  late  resin/alpha  methyl  styrene 
acrylonitrile  resin  (ASA/AMSAN) 
affected  sources,  the  standards  require 
that  emissions  from  all  process  vents 
(i.e.,  continuous  and  batch  process 
vents)  be  controlled  by  98  percent,  and 
a  group  determination  is  not  required. 

Another  exception  concerns  a  batch 
process  vent  that  is  combined  with  a 
continuous  process  vent  prior  to  a 
control  or  recoveiy  device.  Said  batch 
process  vent  is  not  required  to  comply 
with  the  batch  process  vent  provisions 
if  there  are  no  emissions  to  the 
atmosphere  up  until  the  point  the  batch 
process  vent  is  cmnbined  with  the 
continuous  process  vent.  The  combined 
vent  stream  would  be  required  to 
comply  with  the  continuous  process 
vent  provisions.  The  presence  of  a  batch 
process  vent  in  a  continuous  process 
vent  emission  stream  would  necessitate 
that  all  appiicabihty  tests  and 
perfcHinance  tests  be  conducted  while 
the  batch  process  vent  is  emitting  (Le., 
maximimi  operating  conditions  for  the 
combined  vent  stream). 

The  level  of  control  required  for  most 
continuous  process  vents  is  the  same  as 
the  level  of  control  required  by  the 
HON:  98  percent  emission  reduction  or 
an  organic  HAP  concentration  limit  of 
20  ppmv.  If  a  flare  is  used,  it  must  meet 
the  design  and  operating  requirements 
of  §  63.11(b)  of  subpart  A  of  40  CFR  part 
63.  Exceptions  to  this  level  of  control 
are  described  in  the  following 
paragraphs. 

For  continuous  process  vents  ,, 

associated  with  material  recovery 
sections  at  polystyrene  affected  sources 
using  a  continuous  process,  raw 
material  preparation  sections  and 
polymerization  reaction  sections  at  PET 
affected  sources  using  a  continuous 
terephthahc  acid  (TPA)  process,,  and 

material  recovery  sections  and         

polymerization  reaction  sections  at  PET 
affected  sources  using  a  continuous 
DMT  process,  the  standards  require 
continuous  process  vents  associated 
with  these  process  sections  to  meet 
emission  limits  expressed  as  kilogram 
organic  HAP  per  megagram  of  product. 
Depending  on  the  process  section,  the 
standards  provide  several  compliance 
options  including  limiting  the  outlet  gas 
temperature  from  each  final  condenser 
or  reducing  emissions  from  each  process 
section  by  98  weight  percent  ot  to  an 


organic  HAP  concentration  Urait  of  20 
ppmv.  These  are  the  same  control 
requirements  as  specified  in  the 
Polymer  Manufectiuing  NSPS,  which 
serve  as  the  basis  for  these  specific 
provisions. 

For  batcdi  process  vents,  the  standards 
require  Group  1  batch  process  vents  to 
achieve  emission  reductions  of  90 
percent  or  greater  for  the  batch  cycle. 

There  are  three  subcategories  where 
the  standards  are  based  on  the  MACT 
floor.  These  subcategories  are  existing 
MBS  affiected  soiuces,  existing  and  new 
ASA/AMSAN  affected  sources,  and  new 
SAN  afiiected  sources  using  a  batch 
process.  As  described  earUer,  the 
applicability  criteria  and  level  of  control 
differ  from  the  HON  for  all  three 
subcategories. 

For  existing  MBS  affected  soiuces,  the 
standards  require  continuous  process 
vents  at  affected  sources  to  either:  (1) 
meet  an  emission  limit  of  0.000590 
kilogram  of  emissions  per  megagram  of 
product  for  all  continuous  process  vents 
associated  with  the  affected  source;  or 
(2)  control  emissions  from  continuous 
process  vents  with  a  TRE  of  3.7  or  less 
by  98  percent.  The  development  of  the 
MACT  floor  level  of  control  and 
applicability  criteria  for  MBS  existing 
affected  sources  is  documented  in 
Eiocket  Item  II-B-21  of  A-92-45  and  in 
the  Supplementary  Information 
Document  (SID)  for  Proposed  Standards 
(EPA-453/R-95-003a;  March  19951. 

For  both  existing  and  new  ASA/ 
AMSAN  affected  sources,  the  standards 
require  all  continuous  and  batch  process 
vents  to  achieve  emission  reductions  of 
98percent. 

For  new  SAN  affected  sources  using 
a  batch  process,  the  standards  require  an 
overall  emission  reduction  of  84  percent 
for  all  process  vent  emissions. 

C.  Heat  Exchange  Pmvisions 

The  standards  apply  to  each  heat 
exchange  system  that  is  associated  with 
the  affiected  source.  The  standards 
require  a  monitoring  program  to  detect 
leakage  of  organic  HAP  from  the  process 
into  the  cooling  water.  The  standards 
refer  to  the  monitoring  program  in  the 
HON. 

D.  Process  Contact  Cooling  Tower 
Provisions 

The  standards  require  that  owners  or 
operators  of  new  affected  sources 
manufectiuing  PET  not  send  contact 
condenser  effluent  associated  witb  a 
vacuum  system  to  a  process  contact 
cooling  tower.  For  existing  PET  affiected 
sources  using  a  continuous  TPA  high 
viscosity  multiple  end  finisher  process, 
the  owner  or  operator  is  required  to 
keep  the  concentration  of  ethylene 


glycol  in  the  process  contact  cooling 
tower  water  to  4  percent  or  less  by 
weight  provided  the  TPPU  is  or  has 
become  sub)ect  to  40  CFR  part  60, 
subpart  DDD.  Process  contact  cooling 
towers  at  existing  PET  affected  sources 
using  other  processes  (e.g.,  €M^ 
process)  are  not  regulated. 

Note:  The  standards  treat  the  contact 
condenser  effluent  at  existing  afiisctad 
sources  as  wast*water. 

E.  Wastewater  Provisions 

Except  for  ASA/AMSAN  affected 
sources,  the  standards  require  owners 
and  operators  to  comply  with  the 
wastewater  provisions  in  the  HON. 
Owners  and  operators  are  required  to 
make  a  group  determination  for  each 
wastewater  stream  based  on  the 
apphcability  criteria  in  the  HON:  flow 
rate  and  organic  HAP  concentration. 
The  level  of  control  required  for  Group 
1  wastewater  streams  is  dependent  up<n 
the  organic  HAP  constituents  in  the 
wastewater  stream.  The  standards  do 
not  require  control  of  wastewater 
emissions  from  existing  or  new  ASA/ 
AMSAN  affected  sources. 

The  standards  also  require  owners 
and  operators  to  comply  with  the 
maintenance  wastewater  requirements 
in  §  63.105  of  subpart  F  of  this  part. 
These  provisions  require  owners  and 
operators  to  include  a  description  of 
procedures  for  managing  wastewaters 
generated  during  maintenance  in  their- 
start-up,  shutdown,  and  malfunction 
plan. 

F.  Equipment  Leak  Provisions 

Except  for  one  subcategory,  both 
existing  and  new  affected  sources  are 
required  to  comply  with  the  equipment 
leaJc  standards  specified  in  subpart  H  of 
40  CFR  part  63.  For  PET  affected 
sources  using  a  continuous  TPA  high 
viscosity  multiple  end  finisher  process, 
the  final  rule  does  not  require  an 
equipment  leak  program.  The  final  rule 
also  exempts  from  the  equipment  leak 
standards  any  PET  TPPU  in  which  ail  of 
the  components  are  either  in  vacuiun 
service  or  in  heavy  liquid  service. 

In  general,  subpart  H  requires  owners 
and  operators  to  implement  a  leak 
detection  and  repair  (LDAR)  program, 
including  various  work  practice  and 
equipment  standards.  The  subpart  H 
standards  are  applicable  to  equipment 
in  volatile  HAP  service  for  300  or  more 
hoiu^  per  year  (hr/yr).  The  standards 
define  "in  volatile  HAP  service"  as 
being  in  contact  with  or  containing 
process  fluid  that  contains  a  total  of  5 
percent  or  more  total  HAP.  Equipment 
subject  to  the  standards  are;  valves, 
pumps,  compressors,  connectors, 
pressiue  rehef  devices,  open-ended 
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valvM  or  lines,  sampling  connecrtion 
gysteou.  instrumentation  systems, 
^tators.  aad  cloead-vent  systams  and 
control  devtcas. 

A  km  diffBrences  to  the  subpart  H 
standards  ate  contained  in  the  final  rule. 
These  diflelances  include:  exempting 
indications  iof  liquids  dripping  from 
bleed  ports  on  pumps  and  agitators  at 
CKdlities  prpducing  polystyrene  resins 
from  the  definition  of  a  leak;  not 
requiring  the  submittal  of  an  Initial 
Notification;  and  allowing  150  days, 
rather  uian  90  days,  to  submit  the 
Notification  of  Compliance  Status.  In 
addition.  PCT  Cadlities  are  not  required 
to  provide  a  list  of  identification 
numbers  for  compcHients  in  heavy 
liquid  servifce,  pressure  relief  devices  in 
liquid  service,  and  instmmentation 
systems.  The  final  rule  also  clarifies  that 
for  these  components  the  presence  of  a 
leak  is  to  be  determined  exclusively 
through  the*  use  of  visual,  audible, 
olbctory,  at  any  other  detection 
methods,  bat  that  Method  21  is  not  to 
be  used.  Ftaally,  bottoms  receivers  and 
surge  contral  vessels  are  not  regulated 
under  the  equipment  leak  provisions, 
but  instead  are  regulated  as  st(Hage 
vessels. 

Affected  sources  subject  to  this  rule 
currandy  cqmplying  tvith  the  NESHAP 
for  Certain  Processes  Subject  to  the 
Negotiated  Regulation  for  Eqwpment 
Leaks  (40  CFR  part  63,  subpart  I]  or  with 
the  equipment  leak  provisions  in 
§  60.562-2  0f  40  CFR  part  60,  subpart 
ODD,  are  required  to  continue  to  comply 
with  subpart  I  or  subpart  DDD,  as 
applicable,  tmtil  the  compliance  date  of 
the  final  rule,  at  which  point  in  time 
thev  must  comply  with  this  rule  and  are 
no  longer  sdbject  to  subpart  I  and 
subpart  DOO.  Further,  affected  sources 
complying  with  subpart  I  through  a 
quality  improvement  program  are 
ulowad  to  Continue  these  programs 
without  interruption  as  part  of 
complying  with  this  rule.  In  other 
words,  becoming  sub)ect  to  this  rule 
does  not  reatart  or  reset  the  "compliance 
clock"  as  it  relates  to  reduced  bunlen 
earned  through  a  quality  improvement 
program. 

G.  Emission^  Averaging  Provisions 

Hie  EPA  )s  allowing  emissions 
averaging  aaaong  continuous  process 
vents,  batch  process  vents,  aggregate 
batch  vent  itraams.  storage  vessels,  and 
wastewater  streams,  within  an  existing 
affected  source.  New  affected  sources 
are  not  allowed  to  use  emissions 
averaging.  Emissions  averaging  is  not 
allonved  between  subcategories;  it  is 
only  allowed  between  emission  points 
trithin  the  same  affected  source.  Under 
emissions  averaging,  a  system  of 


"credits"  and  "dabito"  is  used  to 
detennine  whether  an  affected  source  is 
achieving  the  required  emission 
reductions.  Twenty  emission  points  p«r 
plant  site  are  allowed  in  the  emissions 
averaging  plan  sutnnitted  for  the  plant 
site,  with  an  additional  5  emission       > 
points  allowed  if  pollution  prevention 
measures  are  used. 

H.  Compliance  and  Performance  Test 
Provisions  and  Monitoring 
Requirements 

Compliance  and  performance  test 
provisHms  and  monitoring  requimnents 
contained  in  the  standards  are  very 
similar  to  those  found  in  the  HON.  Each 
type  of  onission  point  included  in  the 
standards  is  discussed  briefly  in  the 
following  paragraphs.  Significant 
differences  from  the  continuous 
parameter  monitoring  requimnents 
found  in  the  HON  are  discnissed  in 
Section  8. 

1.  Storage  Vessels 

Monitoring  and  compliance 
provisicms  for  storage  vessel 
improvements  include  periodic  visual 
inspectioos  of  vessels,  roof  seels,  and 
fittings,  as  well  as  internal  inspections, 
if  a  control  device  is  used,  the  o%vner  or 
operator  must  identify  the  appropriate 
monitoring  procedures  to  be  followed  in 
order  to  demonstrate  compliance. 
Monitoring  parameters  and  procedures 
for  many  of  the  control  devices  likely  to 
be  used  are  identified  in  the  standards. 
Reports  and  records  of  inspections, 
repairs,  and  other  information  necessary 
to  determine  compliance  are  also 
required  by  the  standards. 

2.  Continuous  Process  Vents 

The  standards  for  continuous  process 
vents  require  the  owner  or  operator  to 
either  calcxilate  a  TRE  index  value  to 
detMmiae  the  group  status  of  each 
continuous  process  vent  <x-to  comply 
with  the  control  requirements.  The  TEE 
index  valiie  is  deterroioed  after  the  last 
recovery  device  in  the  process  or  prior 
to  venting  to  the  atmosphere.  The  TRE 
calculatitm  involves  an  emissions  test  or 
engineering  assessment  and  use  of  the 
TI^  equations  specified  in  the 
standards. 

Performance  test  provisirais  are 
included  for  Group  1  continuous 
process  vents  to  verify  that  control  or 
recovery  devices  adiieve  the  required 
performance.  Mcmitoring  provisions 
necessary  to  demonstrate  compliance 
are  also  included  in  the  standards. 

Compliance  provisions  for  continuous 
process  vents  at  polystyrene  and  PET 
affected  sources  are  included  in  the 
standards.  For  owners  or  operatore 
electing  to  omiply  with  a  kilogram 


otganic  HAPpar  megagram  of  product 
endasian  limit,  procedures  to 
demonstrate  comphanca  are  provided. 

3.  Batch  Process  Vents 

Similar  to  the  provisions  for 
continuous  process  vents,  there  is  a 
procedure  for  determining  thegroup 
status  of  batch  process  vents.  Inis 
procedure  is  baiMd  on  annual  emissions  . 
and  annual  average  flow  rate  of  the 
batdi  [nocess  vmt.  Equations  for 
estimating  and  procedures  for 
measuring  annual  emissions  and  annual 
average  flow  rates  are  provided  in  the 
standards.  The  use  of  englieering 
assessment  is  also  allowed  under  certain 
circumstances. 

Performance  test  provisions  are 
included  fcH'  Ooup  1  batch  process 
vnots  to  verify  that  control  devices 
achieve  the  required  pwformance. 
Monitoring  provisions  necessary  to 
demonstrate  compliance  are  also 
included  in  the  standard. 

For  Group  2  batdi  fwocess  vents,  the 
standard  requires  owners  and  operatora 
to  establish  a  batch  cycle  limitation.  The 
batch  cycle  limitation  restricts  the 
niunber  and  type  of  batch  cycles  that 
can  be  aoconplished  pet  year.  This 
enforceable  limitation  ensures  that  a  . 
Group  2  batch  process  vent  does  not 
beccme  a  (koup  1  batdi  process  vent  as 
a  result  of  running  more  batch  cycles 
than  anticipated  v^en  the  group 
determination  was  made,  "ne 
determination  of  the  batch  cycle 
limitation  is  not  tied  to  any  previous 
production  amounts.  As  afllKted  source 
may  set  the  batch  cycle  limitation  at  any 
level  it  desires  as  long  as  the  batch 
process  vent  remains  a  Qroup  2  batch 
process  vent.  Alternatively,  an  owner  or 
operator  may  declare  any  (koup  2  bateh 
process  vent  to  be  a  Qoup  1  batch 
process  vmt  In  such  cases,  control  of 
the  batch  process  vent  is  required. 

Procedures  are  included  in  the 
standards  to  demonstrate  compUance 
with  the  requirement  to  reduce  overall 
process  vmt  emissions  (i.e..  continuous 
and  batdi  process  vents)  by  84  percent 
for  new  SAN  affected  sources  using  a 
batch  process. 

4.  Heat  Exchange  Systems 

Monitoring  of  cooling  water  is 
required  to  detect  leaks  in  beet 
exchange  systems.  If  a  leak  is  detected, 
the  heat  exchange  system  must  be 
repaired. 

5.  Process  Qmtact  Cooling  Towen 

Ownen  and  <^)eratore  of  new  affected 
sources  manufecturing  PET  are 
prohibited  from  sending  contact 
condenser  effiuent  assodated  with  a 
vacuiun  system  to  a  process  contact 
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cooling  tower.  Owners  and  operators  of 
existing  PET  affected  sources  using  a 
TPA  continuous  high  viscosity  multiple 
end  finisher  process  are  required  to 
monitor  ethylene  glycol  concentration 
in  the  cooling  tower  water  and  to  ensure 
that  the  levels  do  not  exceed  4  percent 
by  weight.  Procedures  for  sampling 
cooling  tower  water  and  measuring  the 
ethylene  glycol  concentration  are 
included  in  ^e  standards. 

6.  Wastewater 

For  demonstrating  compliance  with 
the  various  requirements,  the  standards 
allow  the  owners  or  operators  to  isither 
conduct  performance  tests  or  to 
docxmient  compliance  using  engineering 
calculations.  Appropriate  compliance 
and  monitoring  provisions  are  included 
in  the  standards. 

7.  Equipment  Leaks 

Except  for  certain  components  at  PET 
affected  sources,  the  final  rule  retains 
the  use  of  Method  21  to  detect  leaks. 
Method  21  requires  a  portable  organic 
vapor  analyzer  to  monitor  for  leaks  from 
equipment  in  use.  A  "leak"  is  a 
concentration  specified  in  the  regulation 
for  the  type  of  equipment  being 
monitored  and  is  based  on  the 
instnmient  response  to  methane  (i.e., 
the  calibration  gas)  in  air.  The  rule 
allows  the  use  of  engineering 
assessment  to  determine  that  equipment 
is  not  in  organic  HAP  service.  If  there 
is  disagreement  between  an  owner  or 
operator  and  the  Administrator,  the  rule 
specifies  that  Method  18  or  Method  25 A 
be  used  to  d^ermine  the  organic  HAP 
or  total  organic  compounds  (TOC) 
content  of  a  process  stream.  To  test  for 
leaks  in  a  batch  system,  test  procedures 
using  either  a  gas  or  a  liquid  for 
pressiue  testing  the  batch  system  are 
specified. 

8.  Continuous  Parameter  Monitoring 

The  final  standards  require  owners  or 
operators  to  establish  parameter 
monitoring  levels.  The  standards 
provide  the  owner  or  operator  the 
flexibility  to  establish  the  levels  based 
on  site-specific  informatirai.  Site- 
specific  levels  can  best  accommodate 
variation  in  emission  point 
characteristics  and  control  device 
designs.  Three  procedures  for 
establishing  these  levels  are  provided  in 
the  final  standards.  They  are  based  on 
performance  tests;  performance  tests, 
engineering  assessments,  and/or 
manufacturer's  recommendations;  and 
engineering  assessments  and/or 
manufacturer's  recommendations. 
While  the  establishment  of  a  level  based 
solely  on  performance  tests  is 
preapproved  by  the  Administrator, 


values  determined  using  the  last  two 
procedures,  which  may  or  may  not  use 

the  results  of  performance  tests,  must  be 
approved  by  the  Administrator  for  each 
individual  case. 

The  final  standards  require  the 
availability  of  at  least  75  percent  of 
monitoring  data  to  constitute  a  valid 
days  worth  of  data  for  continuous  and 
batch  process  vents.  Failure  to  have  a 
valid  day's  worth  of  monitoring  data  is 
considered  an  excursion.  The  criteria  for 
determining  a  valid  day's  or  hour's 
worth  of  data  are  provided  in  the 
standards. 

A  certain  number  of  excused 
excursions  have  been  allowed  in  the 
final  standards;  these  provisions  are  the 
same  as  the  provisions  in  the  HON.  The 
standards  allow  a  maximum  of  6 
excused  excursions  for  the  first 
semiannual  reporting  period,  decreasing 
by  1  excursion  each  semiannual 
reporting  period.  Starting  with  the  sixth 
semiannual  reporting  p>eriod  (i.e.,  the 
end  of  the  third  year  of  compliance)  and 
thereafter,  one  excused  excursion  is 
allowed  each  semiannual  reporting 
period.  As  is  always  the  case,  a  State  has 
the  discretion  to  impose  more  stringent 
requirements  than  the  requirements  of 
NfESHAP  and  other  federal  requirements 
and  could  choose  not  to  allow  the 
excused  exclusion  provisions  contained 
in  these  standards. 

/.  Recordkeeping  and  Reporting 
Provisions 

The  standards  require  owners  or 
operators  of  affected  sources  to  maintain 
required  records  and  reports  for  a  period 
of  at  least  5  years.  The  final  standutis 
require  that  the  following  reports  be 
submitted,  as  applicable:  (1) 
Precompliance  Report,  (2)  Emissions 
Averaging  Plan,  (3)  Notification  of 
Compliance  Status,  (4)  Periodic  Reports, 
and  (5)  other  reports  (e.g..  notifications 
of  storage  vessel  internal  inspections). 

Specific  recordkeeping  and  reporting 
requirements  are  specified  in  each 
section  that  addresses  an  individual 
emission  point  (e.g.,  63.1321  for  batch 
process  vents).  The  recordkeeping  and 
reporting  provisions  related  to  the 
affected  source  as  a  whole  (e.g., 
Notification  of  Compliance  Status)  are 
found  in  §63.1335.  Requirements  found 
in  an  individual  emission  point  section 
and  the  requirements  in  §  63.1335  are 
complementary.  For  example,  §63.1326 
requires  an  owner  or  operator  to  record 
the  batch  cycle  limitation  for  each 
Group  2  batch  process  vent.  §  63.1327 
goes  on  to  require  the  owner  or  operator 
to  submit  this  information  in  the 
Notification  of  Compliance  Status,  as 
specified  in  §63.1335.  Finally, 


§63.1335  requires  submittal  of  the 
information  specified  in  §63.1327. 

IV.  Summary  of  Impacts 

This  section  presents  impacts 
resulting  from  the  control  of  organic 
HAP  emissions  under  these  standards. 
Because  many  organic  HAP  are  also 
VOC,  a  reduction  in  VOC  emissions  will 
also  result  from  controls  imposed  by  the 
standards.  The  standards  are  estimated 
to  reduce  organic  HAP  emissions  from 
all  existing  affected  sources  by  3,520 
Mg/yr  from  a  baseline  level  of  18,120 
Mg/yr.  For  new  affected  sources,  the 
standards  are  estimated  to  reduce 
organic  HAP  emissions  by  6,870  Mg/yr 
from  a  baseline  level  of  11,610  Mg/yr. 
At  baseline,  the  EPA  foimd  that  many 
affected  sources  already  had  srane 
controU  in  place.  These  standards 
generally  achieve  an  emission  reduction 
by  meeting  the  MACT  floor  level  of 
control.  [Note:  Costs  and  other  impacts 
are  not  considered  when  the  selected 
standard  is  based  on  the  MACT  floor.] 
In  some  cases,  these  standards  achieve 
additional  emission  reduction,  beyond 
the  floor,  that  was  determined  to  be  cost 
effective 

Under  the  final  standards,  energy  use 
is  expected  to  increase  by 
approximately  29,800  bairrels  of  oil  per 
year  for  existing  affected  sources  and 
43,600  barrels  of  oil  per  year  for  new 
affected  sources.  The  emissions  of 
secondary  air  pollutants  associated  with 
this  energy  increase  are  70  Mg/yr  for 
existing  affected  sources  and  80  Mg/yr 
for  new  affected  sources.  At  the  same 
time,  energy  credits  attributable  to  the 
prevention  of  organic  HAP  emissions 
from  equipment  leaks  are  approximately 
7,000  barrels  of  oil  per  year  for  existing 
affected  sources  and  3,800  barrels  of  oil 
per  year  for  new  affected  sources.  This 
results  in  a  net  increase  in  energy  usage 
equivalent  to  approximately  22.500 
barrels  of  oil  per  year  for  existing 
affected  sources  and  39,700  barrels  of 
oilper  year  for  new  affected  sources. 

Tnese  figures  are  related  to  the  control 
of  process  vents,  wastewater  operations, 
and  equipment  leaks.  Energy  impacts 
related  to  storage  vessels  were  not 
estimated  because  many  storage  vessels 
would  be  controlled  through  the  use  of 
internal  floating  roofs  which  do  not 
have  any  associated  energy  impacts. 
Data  are  not  available  for  {he  H'A  to 
estimate  energy  impacts  for  the 
elimination  of  emissions  from  process 
contact  cooling  towers  for  new  PET 
affected  sources  or  the  ccmtrol  of 
ethylene  glycol  concentration  in  the 
process  contact  cooling  tower  water  for 
existing  PET  affected  sources  using  a 
continuous  TPA  high  viscosity  multiple 
end  finisher  process. 
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Cost  impacts  include  the  capital  costs 
of  new  control  equipment,  the  cost  of 
energy  (i.e„  supplemental  fuel,  steam, 
and  electhfuty)  reqxiired  to  operate 
control  eqilipment,  operation  and 
maintenance  costs,  and  the  cost  savings 
generated  by  reducing  the  loss  of 
valuable  pioduct  in  the  form  of 
emissions.  Also,  cost  impacts  include 
the  costs  of  monitoring,  recordkeeping, 
and  reportfaig  associated  with  the 
standards. 

Under  the  standards,  it  is  estimated 
that  total  capital  costs  for  existing 
affacted  sources  would  be  $10.7  million 
(1989  dollars),  and  total  annual  costs 
would  be  S3.3  million  (1989  dollars)  per 
year.  Total  capital  costs  for  new  affected 
sources  would  be  $6.5  million  (1989 
dollars),  and  total  annual  costs  would 
generate  a  $avings  of  S5.2  mUlioA  (1989 
dollars)  pet  year.  It  is  expected  that  the 
actual  compliance  cost  impacts  of  the 
standard  would  be  less  than  presented 
because  of  the  potential  to  use  common 
control  devices,  upgrade  existing 
control  devices,  use  other  less  expensive 
control  tecknologies,  implement 
pollution  prevention  technologies,  or 
use  emissions  averaging.  Because  the 
effect  of  such  practices  is  highly  site- 
specific.and  data  were  unavailable  to 
estimate  how  often  the  lower  cost 
compliance  practices  would  be  utilized, 
it  is  not  possible  to  quantify  the  amount 
by  which  actiial  compliance  costs 
would  be  reduced. 

The  economic  impact  analysis  for  the 
selected  regulatory  alternatives  at 
proposal  showed  that  the  estimated 
price  increases  for  the  afiiected 
chemicals  ranged  from  0.1  percent  for 
nitrile  to  2.8  percent  for  SAN.  Estimated 
decreases  ia  output  ranged  from  0.1 
porcent  for  polystyrene  to  4.6  percent 
tor  SAN.  Net  annual  exports  (i.e.. 
exports  minus  imports)  were  predicted 
to  decrease  by  an  average  of  2.5  percent. 
These  impacts  were  judged,  at  proposal, 
to  be  acceptable.  Because  estimated 
costs  of  the  final  standards  have 
decreased,  the  economic  impacts 
determined  at  proposal  will  decrease  as 
well.  Therefore,  the  EPA  finds  the 
economic  iaipacts  associated  with  the   ' 
final  standards  are  less  than  at  proposal 
and  are  judged  to  be  acceptable. 

V.  Significant  CkMnments  and  rhangwi 
to  the  Propesed  Standards 

In  response  to  comments  received  on 
the  proposed  standards,  changes  have 
been  made  to  the  final  standards.  While 
several  of  these  changes  are 
clarifications  designed  to  make  the 
EPA's  intent  clearer,  a  number  of  them 
are  significant  changes  to  the 
requirements  of  the  proposed  standards. 
A  summary  of  the  substantive 


comments  and/or  changes  made  since 
the  proposal  are  described  in  the 
following  sections.  The  rationale  for 
these  changes  and  detailed  responses  to 
public  comments  are  included  in  the 
Basis  and  Puirpose  Document  for  the 
Final  Standards  [EPA-453/R-96-001b: 
May  1996].  Additional  information  on 
the  final  standards  is  contained  in  the 
docket  for  this  rulemaking  (see 
ADDRESSES  section  of  this  preamble). 

A.  AppUctAility  Provisions  and 
Definitions 

1.  Designation  of  Affected  Source  and 
the  Definition  of  TPPU 

Commenters  expressed  confusion 
about  the  definitions  of  "affected 
source"  and  "TPPU"  in  the  proposed 
standards.  The  EPA  reviewed  both 
definitions  and  agreed  that  they  needed 
clarification.  In  response,  the  EPA  has 
revised  the  language  describing 
"affected  source"  and  "TPPU"  for  the 
final  standards. 

The  definition  of  "affected  source" 
included  in  §63.502  of  the  proposed 
standards  was  revised  and  the  definition 
now  references  §  63.1310(a)  of  the  final 
rule,  and  §  63.1310(a)  describes  the 
affected  source.  The  provisions  in 
§  63.1310(a),  which  at  proposal  were  in 
§  63.500(a)  and  defined  applicability  in 
terms  of  the  existence  of  one  or  more 
TPPUs,  have  been  revised  to  define 
applicability  in  terms  of  the  affected 
source.  As  part  of  this  revision,  the 
provisions  in  proposed  §63.S00(b), 
which  described  the  affected  source, 
were  removed.  [Note:  In  the  proposed 
standards,  the  definition  of  TPPU 
attempted  to  describe  all  the  equipment 
and  operations  that  would  be  included 
in  an  affected  source.  In  the  fiinal 
standards,  the  description  of  what  the 
affected  source  includes  is  contained  in 
§63.1310(a).l  ;s^  -' 

As  discussed  in  section^,  an  existfaig 
affected  source  is  defined  as  each  group 
of  one  or  more  TPPUs  that  manufacture 
the  same  thermoplastic  product  as  their 
primary  product,  and  (1)  are  located  at 
a  major  source  plant  site,  (2)  are  not 
exempt,  and  (3)  are  not  part  of  a  new 
affected  source.  A  new  affected  source 
can  be  a  single  TPPU  located  at  major 
source  pfent  site  or  a  group  of  TPPUs 
that  manufacture  the  same 
thmmoplastic  product  as  their  primary 
product  at  a  major  source  plant  site.  The 
situations  when  a  new  affected  source 
are  created  are  discussed  under  A.3  of 
this  section. 

The  affected  source  also  includes  the 
following  emission  points  and 
equipment  that  are  associated  with  each 
group  of  TPPU:  (1)  each  wastewater 
stream;  (2)  each  wastewater  operation; 


(3)  each  heat  exchange  system;  (4)  each 
process  contact  cooling  tower  used  in 
the  manufacture  of  PET  that  is 
associated  with  a  new  affected  source; 
and  (5)  each  process  contact  cooling 
tower  used  in  the  manufacture  of  PET 
using  a  continuous  terephthalic  add 
high  viscosity  multiple  end  finisher 
process  that  is  associated  with  an 
existing  affiected  source. 

For  tne  final  standards,  the  number  of 
existing  affected  sources  present  at  a 
plant  site  will  equal  the  number  of 
thermoplastic  products  manufactured  at 
that  plant  site.  A  plant  site 
manufacturing  3  diffisrent  thermoplastic 
products  has  3  existing  affected  sources. 

Note:  Bach  different  thermoplastic  product 
represents  a  different  subcategory,  and  each 
subcategory  comprises  a  separate  existing 
affected  source. 

The  number  of  existing  affected 
sources  at  a  plant  site  could  range  from 
1  to  19. 

The  definition  of  TPPU  was  revised 
and  now  includes  a  list  of  the  collection 
of  equipment  that  comprises  a  TPPU. 
This  equipment  includes  process  vents 
from  process  vessels,  storage  vessels, 
and  equipment  subject  to  the  equipment 
leaks  provisions.  Because  wastewater 
streams,  wastewater  operations,  heat 
exchange  systems,  and  process  contact 
cooling  towers  are  equipment  that  are 
often  used  by  more  than  one  TPPU, 
these  items  are  not  included  as  part  of 
the  definition  of  TPPU.  Instead,  said 
items  are  included  in  the  definition  of 
affected  source.  Because  the  portion  of 
each  wastewater  stream  attributable  to 
an  individual  TPPU  can  be  determined, 
each  wastewater  stream  can  be 
associated  with  an  affected  source.  On 
the  other  hand,  wastewater  operations 
may  service  wastewater  streams 
associated  with  more  than  one  affected 
source,  just  as  heat  exchange  systems 
and  PET  process  contact  cooling  towers 
could  service  multiple  affected  sources. 
Therefore,  for  wastewater  operations, 
heat  exchange  systems,  and  PET  process 
contact  cooling  towers,  the  final  rule 
requires  that  said  emission  points  and 
equipment  are  subject  to  all  applicable 
requirements  associated  with  each 
affected  source  that  said  emission  points 
and  equipment  may  service.  In  a  simple 
example,  a  heat  exchange  system  is 
associated  with  two  affected  sources 
that  are  both  subject  to  the  final  rule. 
The  owner  or  operator  must  comply 
with  the  provisions  for  heat  exchange 
systems  contained  in  the  final  rule.  In 
a  more  complex  example,  a  piece  of 
wastewater  operations  equipment 
services  wastewater  streams  from  two 
affiected  sources  subject  to  the  final  rule 
and  from  one  source  subject  to  the  HON. 
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This  pieoe  of  wastewater  operations 
equipmoit  must  comply  with  both  the 
final  rule  and  the  HON. 

2.  Definition  of  Organic  HAP 

Numerous  commenters  recommended 
that  the  EPA  restrict  the  list  of  organic 
HAP  in  the  final  standards  to  those  that 
are  used  or  are  present  in  significant 
quantities  at  TPPUs  or  those  that  are 
listed  in  the  HON.  subpart  F.  Table  2. 
The  EPA  agreed  with  the  commentms 
suggestion  that  a  table  providing  a 
listing  of  the  specific  organic  HAP 
expected  to  be  regulated  for  each 
subcategory  covered  by  the  standards 
should  be  added  to  the  final  standards. 
Therefore,  the  definition  of  organic  HAP 
was  revised  to  specify  those  organic 
HAP  that  are  known  to  be  used  or 
present  in  significant  quantities  for  each 
subcategory,  thereby  restricting  the 
organic  HAP  regulated  by  the  final 
standards.  This  list  is  provided  in  Table 
2  of  the  final  standards. 

The  revised  definition  of  organic  HAP 
was  developed  using  available  process 
description  information  received  fiY>m 
industry  and  gathered  from  available 
literature.  Because  there  may  be 
additional  organic  HAP  present  at  an 
affiected  source,  the  final  standards 
require  owners  or  operators  to  identify 
the  presence  of  any  additional  organic 
HAP  based  on  the  following  criteria:  (1) 
the  organic  HAP  is  knowingly 
introduced  into  the  manufocturing 
process  other  than  as  an  impurity,  or 
has  been  or  will  be  reported  under  any 
Federal  or  State  program,  such  as  Title 
V  or  the  Emergency  Planning  and 
Commimity  Right-To-Know  Act 
(EPCRA)  Section  311,  312.  or  313;  and 
(2)  the  organic  HAP  is  listed  in  Table  2 
of  subpart  F. 

3.  Determining  New  Source  Status 

The  EPA  received  comments 
regarding  the  procedure  for  determining 
if  new  or  existing  source  requirements 
would  apply  to  a  particular  TPPU.  In 
response  to  those  commentsCthe  EPA 
has  revised  the  provisions  in  the  final 
standards. 

Under  the  final  standards,  new 
afiiacted  sources  are  created  under  each 
of  the  following  four  situations:  (1)  if  a 
plant  site  with  an  existing  affected 
source  producing  a  thermoplastic 
product  as  its  primary  product 
constructs  a  new  TPPU  also  producing 
the  same  thermoplastic  product  as  its 
primary  product,  the  new  TPPU  is  a 
new  affected  source  if  the  new  TPPU 
has  the  potential  to  emit  more  than  10 
tons  per  year  of  a  single  HAP  or  25  tons 
per  year  of  all  HAP;  (2)  when  a  TPPU 
is  constructed  at  a  major  source  plant 
site  where  the  thermoplastic  product 


was  not  previously  produced  as  the 
primary  product  of  an  existing  afiiected 
source;  (3)  if  a  new  TPPU  is  constructed 
at  a  new  plant  site  (i.e.,  green  field  site) 
that  wilt  be  a  major  source;  and  (4) 
when  an  existing  afiiected  source 
undergoes  reconstruction,  thus  making 
the  previously  existing  afiected  source 
subject  to  new  source  standards. 

Tneee  revisions  reflect  the  EPA's 
intent  that  new  source  requirements 
apply  if  the  added  TPPU  has  the 
potential  to  emit  major  quantities,  as  in 
the  HON.  or  the  added  TPPU  is  a  new 
afiiected  source.  The  HON  applied  to 
only  one  soiut»  category,  and  it  was  not 
possible  to  add  a  process  unit  subject  to 
the  HON  that  was  in  a  new  source 
category.  Therefore,  the  only 
differentiation  to  be  made  imder  the 
HON  was  between  process  units 
emitting  major  quantities  of  organic 
HAP  and  those  not  emitting  major 
quantities  of  organic  HAP.  On  the  other 
hand,  the  thermoplastics  standards 
apply  to  multiple  source  categories/ 
subcategories,  and  it  is  possible  to  add 
a  TPPU  subject  to  the  thermoplastics 
standards  that  is  in  a  new  source 
category/subcategory.  For  this  reason,  if 
a  TPPU  is  added  to  an  existing  plant  site 
and  said  TPPU  manufoctures  a 
thermoplastic  product  as  its  primary 
product  not  previously  produced  at  the 
plant  site  as  the  primary  product  of  an 
existing  affected  source,  that  TPPU, 
regardless  of  emissions,  is  a  new 
affected  source  at  that  plant  site. 

4.  Solid  State  PET  Processes 

Commenters  contended  that  all  PET 
solid  state  polymerization  units, 
including  collocated  imits,  should  be 
exempted  fittm  regulation.  They  stated 
that  PET  solid  state  polymerisation 
units  are  a  vastly  different  tedmology 
than  DMT  and  TPA  processes  and  have 
different  emission  characteristics.  The 
EPA  has  concluded  that  PET  solid  state 
processes  are  distinct  from  DMT  or  TPA 
processes.  The  EPA  did  not  collect  data 
on  PET  solid  state  processes,  and  it  was 
not  possible  to  conduct  the  required 
analyses  for  regulating  PET  solid  state 
processes.  Therefore,  the  final  standards 
do  not  regulate  these  processes. 
However,  these  processes  may  be 
regulated  in  a  future  standard. 

5.  Flexible  Operation  Units 

The  flexible  opmation  unit  provisions 
included  in  the  proposed  standards, 
which  were  modelled  after  the  HON. 
have  been  retained  in  the  final 
standards.  Under  these  provisions,  an 
owner  or  operator  of  a  process  unit  that 
is  designed  and  operated  as  a  flexible 
operation  unit  will  commit  to  being 
subject  to  this  rule  or  not  being  subject 


to  this  rule  baaed  cm  a  five-year 
projection  of  products  to  be 
manufacttired  and  production 
quantities. 

These  provisions  were  modified  to 
provide  clarification  of  the  EPA's  intmt 
and  flexibility  in  complying  with  the 
provisions.  Under  the  final  rule,  once  an 
otvner  or  operator  commits  to  being 
subject  to  this  rule,  there  are  two 
options  for  complying.  Under  the  first 
option,  an  owner  or  operator  shall 
determine  the  group  status  (i.e..  Group 
1  or  Croup  2)  of  each  emission  point 
based  on  the  production  of  the  expected 
primary  product  (i.e.,  the  thermoplastic 
product  that  convinced  the  ownw  or 
operator  to  commit  to  bmng  subject  to 
this  rule).  Once  the  group  status  of  each 
emission  point  is  determined,  the  owner 
or  operator  shall  ccnnply  witii  the 
applicable  emission  standards  for  the 
primary  product  at  all  times,  regardless 
of  what  product  is  being  manufactured. 
Under  the  second  option,  an  owner  or 
operator  shall  determine  the  group 
status  of  each  emission  point  each  time 
a  different  product  is  b^ng 
manufactured,  regardless  of  whether  or 
not  said  product  is  a  thermoplastic 
product.  Then,  for  each  Group  1 
emission  point,  the  owner  or  operator 
shall  comply  with  the  applicable 
standards  for  the  primary  product.  The 
EPA  recognizes  that  neither  option  is  an 
ideal  situation.  Under  the  first  option, 
an  owner  or  operator  may  find 
themselves  operating  a  control  device  to 
control  a  Group  1  emissicm  point  that 
has  none  to  negligible  emissions  when 
a  different  product  is  being 
manufactured.  Under  the  second  option, 
an  owner  or  operator  may  find 
themselves  performing  multiple  group 
determinations.  Again,  the  EPA 
recognizes  that  neither  option  is  an 
ideal  situation,  but  believes  the  tradeoff 
between  these  inconveniences  and 
flipping  in  and  out  of  separate  MACT 
standards  is  worthwhile. 

As  part  of  demonstrating  compliance 
with  die  rule,  an  owner  or  operator 
required  to  operate  a  control  device 
must  establish  parameter  monitoring 
levels  and  conduct  monitoring.  Uncfer 
either  compliance  option  discussed 
above  an  owner  or  operator  must 
estabUsh  parameter  monitoring  levels  to 
reflect  the  manufacture  of  different 
products.  These  provisions  allow  an 
owner  or  operator  to  demonstrate  that 
the  parameter  monitoring  levels 
established  for  the  primary  product  are 
appropriate  for  the  manu&cture  of  other 
products.  If  this  is  not  the  case,  the 
provisions  require  that  unique 
parameter  monitoring  levels  be 
estabUsbed. 
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6.  CoordinatiiHi  With  Other  dean  Air 
Act  Rsquiioitiants 

At  propostl.  the  EPA  has  proposed  to 
amend  subpfit  TXiD  of  40  CFR  part  60 
by  removing  <all  references  to 
polystyrene  and  PET  facilities.  This 
action  was  being  taiien  because  the 
proposed  thermoplastics  standards 
would  superiede  the  requirements  in 
subpart  TXSD,  for  polystyrene  and  PET 
affected  sources  aftv  the  compliance 
date  of  the  tfaiarmoplastics  standards. 
Commenters  also  suggested  that  subpart 
I  of  40  CFR  oart  63  be  amended  by 
removing  all  references  to  MBS  and 
MABS  affected  sources  after  the 
compliance  date  of  the  thermoplastics 
standards.  Other  commenters  requested 
that  the  EPA  further  clarify  that  after  the 
compliance  date  of  the  thermoplairtics 
standards,  aflacted  sources  will  no 
longer  be  sufa|ect  to  certain  NSPS. 

The  EPA  clarified  the  relationship 
between  the  thermoplastics  standanls 
and  existing  ipplicable  standards  in 
§63.1311  of  tbe  final  rule.  Hie  final  rule 
was  revised  to  state  that  afiacted  sources 
subject  to  both  the  thwmoplastics 
standards  and  another  subpart  are  to 
OHnply  with  the  provisions  of  the 
thermoplasti(i  standards  only  after  the 
compliance  date  for  the  thermoplastic 
standards,  for  those  standards  listed  in 
§63.1311  (g)  through  (1)  of  the  final  rule. 
Further,  after  the  compliance  date  for 
these  standards,  these  affected  sources 
will  no  longw  be  subject  to  the  other 
subparts.  The  EPA  determined  that  a 
clear  understanding  can  be  provided  in 
these  standards  wi&out  manng 
modifications  to  other  subparts.  Thus, 
the  proposed  amendments  to  subpart 
jyOD  were  not  made  as  part  of  the  final 
rulemaking,  nor  were  the  suggested 
amendments  made  to  subpart  I.  For 
subpart  DDD,  the  language  in  the  final 
rule  is  more  specific  than  for  the  other 
subparts.  BecAuse  subpart  DDD 
regulates  multiple  emission  points  (i.e., 
process  vents,  equipment  leaks,  and 
process  contact  cooling  towers),  the  EPA 
needed  to  coitsider  if  it  was  desired  or 
necessary  to  oontinue  requiring  portions 
of  subpart  DDD  to  apply.  In  fact,  it  is 
necessary  to  leave  the  provisions  for 
controlling  the  ethylene  glycol 
concentration  in  process  contact  cooling 
towers  for  the  PET  TPA  continuous  high 
viscosity  multiple  end  finisher 
subcategory  intact.  This  is  because  the 
provisions  in  the  thermoplastics  rule  for 
the  degree  of  control  required  for 
emissions  from  process  contact  cooling 
towers  for  this  subcategory  depend  on 
whether  or  not  an  existing  aff«:ted 
source  is  subject  or  becomes  subject  to 
subpart  DDD  ^r  this  emission  point 


B.  Continuous  iYoeess  Vent  Provmons 

1.  Re<nganization  of  the  Standards  To 
Distinguish  Between  Continuous 
Process  Vents  Subject  to  Provisions 
From  the  HON  and  Continuous  Process 
Vents  Subject  to  Provisions  Adapted 
From  the  Polymor  Manufectiuing  N^S 

To  better  distinguish  between  the 
various  requirements  for  continuous 
process  vents,  the  proposed  standards 
were  reorganized.  In  tne  final  standards, 
separate  sections  of  the  rule  apply  to  the 
following  subcateoories:  those  required 
to  comply  with  s\U>part  G  of  the  YiOti 
and  those  producing  PET  or  polystyrene 
using  a  continuous  process,  hi  the  filnal 
standards.  §  63.1315  references  subpart 
G:  §  63.1316  through  §  63.1320  app^  to 
select  continuous  process  vents  at 
affected  sources  producing  polystyrene 
and  PET  using  a  continuous  process. 
Further,  because  not  all  process  vents  at 
affected  sources  producing  polystyrene 
and  PET  using  a  ctmtinuous  process  are 
subject  to  §  63.1316  throu^  §63.1320, 
the  provisions  of  §  63.1316  designate 
which  process  vents  are  subject  to 
§63.1316  through  §63.1320.  which  are 
subject  to  §63.1315  (i.e.,  the  HON),  and 
which  are  subject  to  §63.1321  (i.e..  the 
batch  process  vent  provisions).  This 
reorganization  is  one  way  the  EPA 
changed  the  standards  to  reduce 
complexity  and  eliminate  potential 
confiision. 

2.  Applicability  of  the  Polymer 
Manufacturing  NSPS  Adapted 
Provisions  to  the  Collection  of  Process 
Sections  at  an  Affiected  Source 

Commenters  stated  that  the  regulatory 
construction  of  the  proposed  standards 
implied  that  the  process  vent  emission 
limits  adapted  from  the  Polymer 
Manufacturing  NSPS  (proposed  §  63.505 
(b)  and  (c)j  apply  to  each  collection  of 
material  recovery  sections,  raw  material 
preparation  sections,  and 
polymerization  sections,  respectively, 
within  an  affected  source  and  not  to 
each  individual  process  section  (e.g., 
material  recovery  section),  as  under  the 
Polymer  Manufacturing  NSPS. 

At  proposal,  the  EPA  has  intended  for 
each  individual  process  section  to  meet 
the  emission  limits  in  proposed  §  63.505 
(b)  and  (c),  as  applicable.  However, 
since  proposal,  the  EPA  has  determined 
that  revising  the  proposed  standards  to 
allow  each  collection  of  process  sections 
within  an  affected  source  to  meet  the 
applicable  emission  limit  would 
simplify  compliance  while  acdiieving 
the  same  emission  reductions. 
Therefore,  the  final  standards  apply  the 
emission  limits  adapted  from  the 
Polymer  Manufacturing  NSPS  to  each 
collection  of  material  recovery  sections. 


raw  BMrterial  preparation  sections,  or 
polymerization  reaction  sections,  as 
appropriate,  within  an  affiected  source. 

3.  Clarification  of  Compliance 
Demonstration  Provisions  for  Final 
Condenser  Temperature  Limits 

Commenters  suggested  modifying  the 
provisions  adapted  from  the  Polymer 
Manu&cturing  N^S  that  provide  for  a 
demonstration  of  compliance  by 
limiting  the  final  condenser  outlet 
temperature.  Commenters  explained 
that  the  reporting  provisions  in  the 
Polymer  Manufecturing  NSPS  state  that 
the  temperature  limit  is  only  exceeded 
when  the  average  condenser  outlet 
temperature  iat  a  3-hour  period  is  mora 
than  6  *C  above  (i.e.,  warmer)  the 
average  operating  temperature 
established  during  the  most  recent 
performance  test  at  which  compliance 
was  demonstrated.  Commenters 
requested  that  the  final  standards 
incorporate  those  monitoring,  test 
method,  and  recordkeeping  and 
reporting  requirements  from  the 
Polymer  Manufacturing  NSPS  that 
provide  this  flexibility  (i.e.  the  six 
degree  window). 

The  EPA  intended  for  the  proposed 
standards  to  be  equivalent  to  the 
Polymer  Manufecturing  NSPS  in  this 
regard  and  have  revised  the  final 
standards  to  provide  the  desired 
flexibility  (i.e.,  the  six  degree  window). 
In  addition,  the  EPA  has  disassociated 
the  six  degree  window  from  the  results 
of  the  performance  test  and  has  instead 
associated  it  with  the  applicable 
temperature  limit  in  the  standard.  The 
final  standards  £illow  all  owners  or 
operators  complying  with  the  final 
condenser  operating  temperature  limits 
to  be  6  ''C  warmer  than  the  applicable 
temperature  limit  for  the  3-hour 
averages.  The  EPA  considered  that  the 
proposed  provisions  did  not  achieve  an 
even-handed  implementation  of  the 
requirements  because  some  affected 
sources  would  be  allowed  to  have  3- 
hour  averages  at  wanner  temperatures 
than  others  because  their  performance 
test  results  indicated  a  temperature 
closer  to  the  applicable  temperature 
limit. 

C.  Batch  Process  Vent  Provisions 

1.  Exemption  of  Certain  Batch  Process 
Vents 

Commenters  supported  the  use  of 
cutoffs  for  the  group  status 
determination  for  batch  process  vents  as 
found  in  proposed  §  63.506-2(d). 
Specifically,  commenters  agreed  that 
low  annual  (vganic  HAP  emissions  and 
low  flow  rate  cutoffs  are  suitable. 
Commenters  explained  that  batch 
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processes  are,  by  nature,  smted  to  low 
volume  production  and  the  manufactine 
of  specialty  products,  and  as  such,  low 
flow,  low  emitting  process  vents  are 
likely  in  batch  operations. 

Tliese  provisions  were  retained  in  the 
final  rule  with  one  exception.  The  EPA 
removed  the  requirement  to  determine 
the  volatility  class  (i.e.,  low,  mediiun,  or 
high)  for  batch  process  vents.  As  a 
result,  there  is  a  single  minimum 
emission  level  cuton  in  the  final 
provisions  of  §  63.1323(d).  In  addition, 
the  EPA  chose  to  add  a  minimum 
emission  level  of  225  kilograms  per  year 
(kg/yr)  to  the  definition  of  batch  process 
vent.  This  modification  made  the  batch 
process  vent  more  consistent  with  the 
continuoiis  process  vent  provisions 
which  have  a  minimum  organic  HAP 
concentration  level  as  part  of  the 
definition  of  ccmtinuous  process  vent. 
An  emission  point  with  emissions  equal 
to  or  less  than  225  kg/yr  is  not 
ccmsidered  a  batch  process  vent.  At 
proposal,  the  225  kg/yr  level  was  part  of 
the  batch  process  vent  group 
determination  procedures;  (koup  2 
batch  process  vents  with  anniial 
-emissions  less  than  225  kg/yr  were 
sub|ect  to  reporting  requirements  related 
to  process  changes. 

2.  Revisicms  to  Group  Determination 
Procedures 

Commenters  suggested  changing  the 
group  determination  provisions  to  aaly 
utilize  nnissions  data  from  a  TPPlTs 
primary  product.  In  addition,  it  was 
requested  that  batch  process  vent  group 
determinations  be  pcofcmned  on  an 
annual  basis  instead  of  for  every  process 
change.  Commenters  stated  that  the 
proposed  group  determination 
provisions  were  considerably  more 
complex  than  the  continuous  process 
vent  group  determination  provisions. 
Commenters  felt  that,  not  only  did  the 
batch  process  vent  group  determination 
provisions  require  an  owner  or  operator 
to  obtain  emissions  data  for  every 
product  that  it  manufactured,  but  even 
the  most  minor  process  changes  (i.e., 
lengthening  cycle  times,  altering  process 
temperatures  and  pressmes,  etc.) 
triggered  the  need  for  a  new  group 
detMmination  to  be  performed.  G^vra 
the  inherent  process  variability 
associated  with  batch  operations, 
commenters  contended  that  it  would  be 
very  difficult  to  perform  a  group 
determination.  Fiuthermore,  because 
batch  units  often  need  to  implement 
sudden  process  changes  in  response  to 
customer  demands,  the  proposed 
'  -provisions  could  potentially  reqiiiie 
repeating  the  group  determination 
exercise  sevwal  times  in  a  single  year. 
Commenters  explained  that  such  a 


situation  would  not  only  serve  to 
complicate  a  batch  unit's  compliance 
status,  but  could  also  adversely  impact 
its  ability  to  remain  competitive  in  the 
marketplace. 

Four  issues  related  to  the  group 
determination  procedures  were 
reviewed  by  the  EPA:  (1)  a  request  to 
perform  the  group  determination  on  the 
primary  product.  (2)  a  request  to 
perform  the  group  determination  on  an 
annual  basis,  (3)  an  objection  that  the 
group  determination  procedures  require 
a  new  group  determination  to  be  made 
whenever  minor  process  changes  occur, 
and  (4)  an  objection  to  the  requirement 
to  perform  the  group  determination 
when  a  sudden  process  change  is 
required. 

The  EPA  has  considered  the  request 
to  perform  the  group  determination  on 
the  primary  product  and  agrees  that  this 
woiild  provide  acceptable  resxilts  from 
an  environmental  perspective  while 
simplifying  the  compliance 
requirements  for  and  improving  the 
enforceability  of  the  batch  process  vent 
standards.  The  final  rule  contains 
provisions  allowing  the  owner  or 
operatOT  of  an  affected  source  to  perfcnn 
the  group  determination  for  batch 
process  vents  based  on  annualized 
production  of  a  single  product.  To 
ensure  protection  to  the  enviroiunent, 
the  final  rule  specifies  that  the  highest 
organic  HAP  emitting  product  must  be 
used  when  determining  the  group  status 
based  on  a  single  product 

In  addressing  the  request  that  the 
group  determination  be  required  on  an 
annual  basis  instead  of  for  every  process 
change,  the  EPA  believes  the  proposed 
rule  was  clear  on  this  point.  The 
proposed  rule  required  that  emissions 
and  average  flow  rate  be  determined  on 
an  annual  basis  and  describe  how  to 
account  Tor  the  production  of  diffiarent 
products  throughout  the  year.  In  this 
way.  the  group  determination  is  done  on 
an  annual  basis  and  can  account  for 
expected  changes  in  the  product  being 
produced.  The  final  rule  does  not  reflect 
any  changes  related  to  this  specific 
issue. 

The  diird  issue  raised  was  an 
objection  to  the  requirement  that  a  new 
group  determination  he  performed 
whenever  minor  process  changes  occur 
(e.g.,  lengthening  cycle  times,  altering 
process  temperatiues  and  pressures, 
etc.).  The  proposed  rule  addressed  the 
issue  of  minor  process  changes  as  they 
affect  Group  2  batch  process  vents.  If  a 
process  change  affecting  a  Group  2 
batch  process  vent  occurs,  a  group 
determination  must  be  made.  However, 
the  group  determination  provisions  state 
that  "changes  that  are  within  the  range 
on  which  the  original  group 


determination  was  based"  are  not 
considered  process  changes.  This  allows 
an  owner  or  operator  to  perform  the 
initial  group  determination  considering 
the  potential  for  minor  process  dianges. 
The  EPA  believes  that  the  proposed 
provisions  were  clear  that  minor  process 
changes  (i.e.,  variations  in  operating 
conditions)  do  not  require  that  a  new 
group  determination  be  performed. 
Addressing  this  concern  as  it  relates  to  • 
Group  1  batch  process  vents,  the 
proposed  provisions  do  not  reqiiire  a 
redetermination  of  group  status  for 
Group  1  batch  process  vents  under  any 
circumstances.  Therefore,  if  minor  , 

process  changes  were  to  occur,  the 
owner  or  operator  woidd  not  be 
required  to  fwrform  another  group 
determination.  The  final  rule  does  not 
reflect  any  changes  related  to  th  s 
specific  issue. 

The  fourth  issue  raised  was  an 
objection  to  the  requirement  to  perform 
a  new  group  determination  when  a 
sudden  process  change  is  required.  In 
Ug^t  of  Uie  third  issue  raised,  EPA 
interpreted  "sudden  process  change"  to 
potentially  mean  (1)  that  a  new  product 
is  being  made,  (2)  that  the  same  product 
is  being  made  in  a  fundamentally 
difiierent  way  (e.g.,  with  different  raw 
materials),  or  (3)  that  the  same  mix  of 
products  is  being  made  but  in  a  difCerent 
proportion.  In  the  first  two  cases,  the 
EPA  desires  and  intends  that  a  new 
group  determination  be  made.  In  the 
third  case,  the  owner  or  operator  has  the 
flexibility  to  consider  this  situation 
when  performing  the  initial  group 
determination.  If  this  situation  was  not 
considered,  then  a  new  group 
determination  would  be  required.  The 
EPA  feels  that  these  types  of  process 
changes  warrant  a  new  group 
determination  to  ensure  that  the 
emission  standards  are  being  met.  The 
final  rule  does  not  reflect  any  changes 
related  to  this  specific  issue. 

3.  Emissions  Testing  and  Performance 
Testing 

Commenters  requested  that  more 
flexibility  should  be  allowed  in 
designing  an  emissions  testing  scheme 
for  batch  process  vents.  Commenters 
dted  an  example,  provided  as  part  of 
the  proposed  definition  of  batch 
emission  episode,  where  the  charging  of 
a  vessel  and  the  heating  of  the  same 
vessel  are  considered  two  distinct  batch 
emission  episodes.  In  this  example,  the 
definition  of  batch  emission  episode 
would  necessitate  that  separate 
emissions  measurements  be  made  for 
the  charging  and  the  heating  of  the 
vessel,  "niis  would  require  that  a  large 
number  of  samples  be  taken  to 
characterize  processes  that  have 
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multiple,  sfant  duration  process  steps. 
Commentert  felt  that  the  flexibility  to 
test  the  «iii«sions  firom  several  steps  as 
a  single  batch  emissioh  episode  would 
reduce  testiag  costs  without 
jeopardizing  the  quality  of  the  emissions 
data.  It  was  tuggmted  that  three  or  more 
betch  cycles,  could  be  tested  to  obtain  a 
representatife  average  emission  rate  for 
the  batch  cytle. 

After  con^deration  of  this  comment, 
the  EPA  chose  to  leave  the  provisions 
related  to  emissions  testing  of  batch 
process  ven^  unchanged  as  they  relete 
to  this  specifec  comment  Tlie  EPA  felt 
adequate  data  wne  not  presented  to 
warrant  changing  these  provisions. 
However,  the  emissions  testing 
provisions  io  §  63.1323(b)  and 
§  63.1325(c)  have  been  modified  to 
provide  flexibihty  and  reduce  the 
burden  of  testing,  while  continuing  to 
ensure  that  results  are  satisfactory  fin- 
apphcability  determinations  and 
pwformance  tests.  The  final  provisions 
allow  an  owaer  or  operator  to  test  just 
a  poitioo  of  toe  batcn  emission  episode 
selected  to  be  controlled  when  the 
owner  or  operator  can  demonstrate  that 
emiasi<ms  dilring  the  period  to  be  tested 
represent  emissions  for  the  entire  batch 
emission  episode  or  are  greater  than  the 
average  emission  rate  for  the  batch 
emission  episode. 

4.  Flow  Rate  Estimation  Procedures 

Commenters  asserted  that  the 
equations  and  test  methods  for 
calculating  annual  average  flow  rate  in 
the  proposed  rule  were  not  warranted. 
Commentera  (feh  that  the  voliunetric 
flow  rate  testing  methods  and  the 
requirement  to  measure  flow  every  15 
minutes  specified  in  proposed  §  63.506- 
2(e)  were  ovqrly  burdensome  and  would 
not  always  ptovide  representative 
measurements.  It  was  suggested  that 
average  flow  rates  for  a  batch  emission 
episode  are  better  defined  by 
calculations  of  displacement  volumes 
with  respect  to  the  durations  of  the 
displacement  episodes  or  by  other  more 
simplified  methods. 

Tne  EPA  agrees  that  there  are  more 
simplified  and  potentially  more 
accurate  techniques  for  estimating  flow 
rate  for  batch  process  vents.  The  final 
rule  contains  provisions  that  allow 
engineering  assessment,  as  well  as 
testing,  to  be  used  for  estimating  flow 
rate. 

5.  Emissions  Estimation  Procedures 

Commentets  recommended  removing 
the  emissicms  estimation  equations  in 
proposed  §  63.506-2(b)  from  the  rule. 
Commenters  recommended  that 
measurements  or  engineering  estimates 
be  allowed  in  place  of  the  equations.  It 


was  feh  the  emissions  estimation 
equations  would  not  allow  the 
flexibility  necessary  to  account  for 
diffweooes  in  process  technologies  and 
operating  methods. 

Commentera  also  supported  the 
provisions  that  allowed  ownen  or 
operaton  to  tise  direct  measiueroent  or 
engineering  assessment  to  estimate 
emissions  in  cases  where  the  emissions 
estimation  equations  are  inappropriate 
for  a  particular  type  of  operation  or 
where,  speaking  to  direct  measurement, 
a  more  refined  estimate  of  emissions  is 
necessary.  However,  commentera 
objected  to  the  requiremMit  to 
demonstrate  that  the  emissions 
estimation  equaticms  and  direct 
measwement  methods  are  not 
appropriate  before  engineering 
assessment  can  be  us^. 

In  response  to  the  first  issue  raised, 
the  emissions  estimation  equations  have 
been  retained  in  the  final  rule.  The  EPA 
found  noting  in  the  public  comments 
that  would  warrant  removing  these 
procedures. 

In  response  to  the  second  issue,  the 
EPA  believes  the  data  required  to  use 
the  emissions  estimation  equations 
should  be  obtainable  with  reasonable 
effort.  Further,  specific  comments 
regarding  the  inaccuracy  or 
inappropriateness  of  the  equati<ms  were 
not  made.  Given  this,  the  EPA  fiivors  a 
mme  consistent  estimaticm  technique 
which  is  provided  by  the  use  of  the 
emissions  estimation  equations,  and  the 
final  rule  requires  the  owner  or  operator 
to  demonstrate  that  the  emissions 
estimation  equations  are  InappropriatiB 
before  the  use  of  engineering  assessment 
is  allowed. 

However,  independent  of  the 
comments  provided,  the  EPA  has 
concluded  that  direct  measurement  of 
emissions  may  prove  to  be  difficult  and 
may  or  may  not  provide  an  increesed 
assurance  of  accuracy  over  the  use  of 
engineering  assessment  Therefore,  if  an 
owner  or  operator  can  demonstrate  that 
the  emissions  estimation  equations  are 
not  appropriate,  the  final  provisions 
allow  the  use  of  either  direct 
measurement  or  engineering 
assessment. 

6.  Other  Changes  Resulting  From  EPA 
Review 

In  addition  to  changM  made  to  the 
proposed  rule  as  a  result  of  pubUc 
comment,  changes  were  made  as  a  result 
of  EPA  independently  reviewing  the 
rule  between  proposal  and 
promulgation.  Because  the  batch 
process  vent  provisions  included  in  the 
rule  are  among^e  EPA's  first  attempts 
to  regulate  betch  process  vents,  the  EPA 
fnlt  an  ongoing,  independent  review  of 


these  provisions  after  proposal  was 
warranted.  Changes  resulting  from  this 
review  are  listed  below:' 

(1)  Allow  applicability  determinations 
and  compliance  demonstrations  (i.e., 
performance  te^)  to  be  based  on  TOC 
or  organic  HAP.  Allow  the  use  of 
Method  25A  to  compliment  the  use  of 
TOC  as  a  potential  basis  for 
applicability  determinations  and 
c(»npliance  demonstrations. 

(2)  Allow  the  establishment  of 
parameter  monitoring  levels  to  be  besed 
on  performance  tests  or  a  combination 
of  performance  tests  and  engineering 
assessment  (discussed  in  more  depth  in 
Section  H,  Monitoring).  To 
accommodate  this  change, 
modifications  to  the  batch  process  vent 
testing  provisions  were  required. 

(3)  Add  provisions  speafying  how  the 
batch  cycle  limitation  is  to  be 
determined. 

(4)  Change  the  reporting  requirement 
for  batch  cycle  limitation  records  from 
quarterly  to  annually. 

These  changes  are  discussed  in  the 
para^phs  below. 

In  the  final  rule,  the  EPA  has  allowed 
the  use  of  TOC  as  the  basis  for 
apphcability  and  compUance 
demonstrations  (i.e.,  performance  tests) 
as  an  alternative  to  organic  HAP.  The 
EPA  has  done  this  to  provide  flexibility 
to  the  regulated  commimity  and  to 
reduce  the  overall  burden  of  the  rule. 
The  EPA  considered  the  impacts  of 
allowing  TOC  to  serve  as  a  surrogate  for 
organic  HAP  in  applicabifity  and 
compliance  demonstrations  and  did  not 
find  any  negative  impacts.  Further, 
allowing  the  use  of  Method  25  A  as  a 
complement  to  the  use  of  TOC  as  a 
surrogate  to  organic  HAP  reduces  the 
burden  of  implementing  the  final  rule 
with  little  to  no  adverse  impact  on  the 
meesurement  of  pollutants  in  the 
regulated  batch  process  vents.  To  the 
best  of  the  EPA's  knowledge,  the  batch 
process  vents  regulated  by  this  rule  are 
predominantly  organic  HAP.  Also,  with 
one  exception  (i.e.,  ethylene  glycol),  the 
regulated  organic  HAP,  which  are  listed 
in  the  definition  of  organic  HAP  fouind 
in  the  final  rule,  have  response  Cactora 
to  Method  25A  adequate  to  ensure 
satisfactory  measurement  of  TOC  in  the 
batch  process  vents.  For  certain 
emission  points  where  the  EPA 
considered  the  presence  of  ethylene 
glycol  and  its  corresponding  poor 
response  factor  to  call  into  question  the 
results  that  would  be  (ri)tained  using 
Method  25 A,  the  use  of  Method  25 A  is' 
not  allowed.  For  all  other  emission 
points,  the  EPA  has  allowed  the  use  of 
TOC  for  applicability  and  compliance 
demonstrations  as  an  alternative  to 
organic  HAP  in  the  final  rule. 
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In  the  final  rule,  the  EPA  allows  the 
establishment  of  parameter  monitoring 
levels  to  be  based  on  either  performance 
tests,  as  in  the  proposed  rule,  or  a 
combination  of  performance  testis, 
engineering  assessment,  and 
manufacturer's  recommendations.  This 
change  affects  all  emission  points  which 
are  required  to  establish  parameter 
monitoring  levels,  including  batch 
process  vents.  The  rationale  for  this 
change  is  discussed  in  detail  in  Section 
H,  monitoring,  of  this  document.  For 
batch  process  vents,  this  change  in  the 
procedures  for  estabUshing  parameter 
monitoring  levels  necessitated  changes 
to  the  performance  test  provisions. 
When  an  owner  or  operator  chooses  to 
establish  parameter  monitoring  levels 
based  exclusively  on  performance  tests, 
the  final  rule  directs  that  the 
performance  test  must  include  the  entire 
batch  emission  episode  selected  to  be 
controlled.  As  discussed  earlier,  an 
owner  or  operator  may  choose  to  control 
just  a  portion  of  a  batch  emission 
episode;  in  such  a  scenario,  the 
performance  test  must  include  the  entire 
portion  of  the  batch  emission  episode 
selected  to  be  controlled.  Alternatively, 
when  an  owner  or  operator  chooses  to 
establish  parameter  monitoring  levels 
based  on  a  combination  of  performance 
tests,  engineering  assessment,  and 
manufacturer's  recommendations,  the 
final  rule  allows  an  owner  or  operator 
to  test  either  the  entire  batch  emission 
episode,  or  portion  thereof,  selected  to 
be  controlled  or  to  test  only  the  entire 
batch  emission  episode,  or  portion 
theieof,  selected  to  be  controlled. 

Note:  The  flexibility  to  test  a  period  of  the 
batch  emission  episode  that  is  less  than  the 
entire  batch  emission  episode,  or  portion 
thereof,  selected  to  be  controlled  is  discussed 
earlier  in  this  section. 

The  final  rule  includes  provisions 
specifying  how  the  batch  cycle 
limitation,  required  for  Group  2  batch 
process  vents,  is  to  be  established.  The 
EPA  feh  that  the  proposed  rule  was 
ambiguous  concerning  the 
establishment  of  the  batch  cycle 
limitation  and  added  these  provisions  to 
make  the  rule  complete.  The  added 
provisions  provide  additional 
description  of  the  purpose  of  the  batch 
cycle  limitation  and  describe  what 
dociunentation  is  required  as  part  of 
establishing  the  batch  cycle  Umitation. 

In  the  final  rule,  the  EPA  changed  the 
requirement  for  reporting  the  number 
and  type  of  batch  cycles  accomplished 
for  a  Group  2  batch  process  vent  from 
quarterly  to  annually.  The  EPA  felt  that 
■  quarterly  reporting  was  unwarranted 
given  that  the  compliance  requirement 


(i.e.,  the  hatdx  cycle  limitation)  was  on 
an  annual  basis. 

D.  Wastewater  Provisions 

1.  Steam  Stripping  Styrene-Containing 
Wastewater  Streams 

Niunerous  commenters  claimed  that 
the  selection  of  steam  stripping  as  the 
basis  of  the  standards  for  the  treatment 
of  styrene-containing  wastewater 
streams  was  inappropriate  due  to 
polymerization  problems.  The  EPA 
acknowledges  that  steam  stripping 
styrene-containing  wastewatws  may 
prove  to  be  impractical  in  some  cases 
due  to  issues  raised  by  the  commenters. 
However,  steam  stripping  is  not 
required  by  the  standards.  Both  the 
proposed  and  final  wastewater 
provisions  provide  several  options  for 
complying  with  the  standards.  If  the 
owner  or  operator  judges  steam 
stripping  to  be  impractical  for  their 
process,  one  of  the  other  wastewater 
compUance  options  may  be  used.  The 
EPA  considers  one  of  these  compliance 
options,  the  use  of  enclosed  sewers  to  a 
biological  treatment  operation  unit,  a 
favorable  option  because  styrene  is 
highly  biodegradable.  Further,  because 
the  organic  HAP  emitted  from  the 
subcategories  regulated  by  this  rule  are 
highly  biodegradable,  the  EPA  has    ' 
determined  that  it  is  not  necessary  to 
require  affected  sources  to  demonstrate 
that  95  percent  of  the  mass  of  organic 
HAP  listed  in  Table  9  of  the  HON  are 
removed  when  using  a  biological 
treatment  unit,  as  required  by  the  HON. 
Therefore,  the  final  thermoplastic  rule 
does  not  require  an  owner  or  operator  to 
make  this  demonstration. 

2.  Elimination  of  Regulations  Pertaining 
to  Wastewater  From  Polystyrene 
Affected  Sources 

In  addition  to  considering  the 
comments  made  concerning  the 
impracticality  of  steam  stripping 
styrene-containing  wastewaters,  the 
EPA  evaluated  the  need  to  regulate 
wastewater  &t)m  polystyrene  affected 
sources.  Because  the  water  solubility  of 
styrene  is  limited  to  approximately  300 
ppm  and  styrene  is  the  only  known 
organic  HAP  emitted  during  the 
production  of  polystyrene,  it  is  not 
possible  for  a  wastewater  stream  that 
only  contains  styrene  to  meet  the  Group 
1  applicability  criteria  (i.e.,  1.000  ppm 
minimum  concentration).  Therefore, 
because,  to  the  best  of  EPA's  knowledge, 
there  can  be  no  Group  1  wastewater 
streams  at  a  polystyrene  affected  source, 
the  final  standards  do  not  regulate 
wastewater  from  this  subcategory. 


E.  Process  Contact  Cooling  Tower 
Provisions 

1.  Ethylene  Glycol  Jet  Retrofit  for  PET 
Existing  Affected  Sk)urces 

Commenters  disagreed  with  the  EPA's 
positi(m  that  ethylene  glycol  jets  are  the 
vacuimi  systems  technology  of  choice 
for  a  retrofit  application  and  with  the 
EPA  determination  that  ethylene  glycol 
jets  are  cost  effective.  Commenters 
contended  that  the  EPA  had  failed  to 
consider  numerous  costs  factors  and 
deisign  considerations. 

Note:  While  the  proposed  standards  did 
not  require  the  use  of  ethylene  glycol  jets, 
they  were  the  technology  on  -which  the 
prohibition  of  process  contact  cooling  towers 
was  based. 

Based  on  the  data  available  at 

proposal,  the  costs  and  emission 
reductions  achievable  through  the  use  of 
ethylene  glycol  jets  in  retrofit  situations 
were  acceptable.  The  EPA  knew  that  the 
proposed  standards  for  ethylene  glycol 
jets  were  based  on  limited  data  and 
limited  knowledge  obtained  from  one 
manufacturer  of  PET.  The  EPA  took 
sp>ecial  effort  to  make  this  clear  and  to 
sohcit  comments  on  the  installation  and 
operation  of  ethylene  glycol  jets  in  the 
preamble  to  the  proposed  standards  (see 
pages  16104  and  16107  of  the 
preamble).  Based  on  the  comments 
provided,  the  EPA  agrees  that  ethylene 
glycol  jets  are  not  a  suitable  retrofit 
technology  for  existing  affected  sources, 
either  technically  or  economically,  for 
meeting  the  provisions  of  the  proposed 
standards  that  prohibit  the  use  of 
process  contact  cooling  towers.  These 
comments  are  presented  and  discussed 
in  detail  in  the  Basis  and  Purpose 
Document  for  the  Final  Standards 
|EPA-453/R-96-00lb:  May  1996). 

As  explained  in  chapter  6.0  of  the 
Basis  and  Purpose  Document  for  the 
Final  Standards  lEPA-453/R-96-001b: 
May  1996],  steam  jet  vacuum  systems 
can  be  used  to  create  a  vacuum  on  the 
process  vessels,  contact  condensers  can 
be  used  to  condense  steam,  and  the 
contact  condenser  effluent  can  be 
recirculated  to  the  process  contact 
cooling  tower.  In  the  process  contact 
cooling  tower,  stripping  and  drift  may 
occur,  resulting  in  organic  HAP 
emissions  to  the  atmosphere. 
VolatiUzation  of  organic  HAPfi^m  the 
vacuum  system  may  also  oociu.  The 
following  paragraphs  describe  some  of 
the  public  comments  on  this  issue  and 
the  EPA's  responses. 

Given  that  the  EPA  was  convinced  by 
the  commenters'  arguments  that 
ethylene  glycol  jets  are  not  a  suitable 
retrofit  technology  for  existing  affected 
sources,  the  EPA  considered  alternate 
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options  far  contraUing  wniasions  from 
the  vacuum  I  system.  Both  volatile 
ofguiic  HAf  (VCXiAP)  and  ethylene 
glycol  are  caritted  from  the  vacuum 
system,  and  the  EPA  diose  to  approecfa 
each  of  these  onoiasimis  separate^. 

To  addre«  VOHAP  emissions  from 
the  vacuum  system  at  existing  souicea, 
the  final  standards  treat  the  cmtact 
ocmdenser  eifiuent  as  wastewater  and 
apply  the  same  provisions  to  it  as  we 
applied  to  process  wastewater.  Contact 
condenser  efQuent  is  considered  process 
wastewater  based  on  the  proposed 
wastewater  proviaioas.  and  without  any 

rial  provfsions  or  spedfic  mention, 
wastewater  provisions  will  apply. 
The  EFA  jucfa^  that  tieeting  the  contact 
condenser  effluent  prior  to  any 
significant  cf>p(Htunity  for  volatilization 
protects  theenvinmment.  Further,  the 
HON  wastewater  provisions,  whidi  are 
the  basis  for  the  wastewater  provisions 
in  the  propoBed  and  final  standards, 
have  been  iudgsd  to  be  enviitmmentally 
efiective  ui4  cost  effective  oveitall. 
Therefore,  ill  the  tvasetwater  provisions 
deem  a  wastorwater  stream  to  be  Group 
2  (i.e.,  not  requiring  control),  that  meens 
it  is  not  cost!  efisctive  to  control  any 
VOHAP  that  may  be  contained  in  that 
wastewatra*  stream. 

Addressing  emissions  from  the 
process  contact  cooling  towv  was  mon 
complex. 

NelK  The  HON  did  not  spacificaUy 
addraae  procees  contact  oooling  towort 
because  tfaejr  are  not  ueed  extensively  in  the 
■yntbetic  (Mganic  chemical  manufKbuing 
industry  (SOQMl). 

Qven  that  the  emissions  of  VOHAP 
would  be  dealt  vrith  through  the  use  of 
the  «vastewater  provisions  at  existing 
aflacted  souices.  the  key  issue  related  to 
cooling  towers  became  the  emissions  of 
ethylene  glircol.  Between  proposal  and 
pramulgatioo,  the  EPA  spent 
omsidcnable  effort  gathering 
information  on  PET  vacuum  systems 
and  their  emissions.  Much  of  this  effort 
focused  on  epnissions  from  the  cooling 
towers,  specifically  onissions  of 
ethylene  glycx>L  In  addition  to  gathering 
information  on  emissions,  the  EPA 
investigated  control  options  aimed  at 
reducing  emissions  of  ethylene  glycol 
from  cooling  towers.  Possible  control 
options,  not  considering  ethylene  glycol 
iets,  included  treating  a  slipstream  of 
the  cooling  tpwer  water  to  reduce  the 
conoentratico  of  ethylme  glycol  or 
installing  a  large  beet  exchanger  to 
isolate  the  cooling  tower  from  the 
process.  None  of  these  control  options 
were  shown  to  be  cost  effective.  All  of 
the  factors  discussed  above  have  led  the 
EPA  to  conclude  that,  with  one 
excepti<m  discussed  below,  specific 


provisions  far  controlliag  emissions 
from  process  contact  cooling  towers  are 
not  wairanted  far  existing  aOscted 
sources.  Instead,  the  EPA  is  requiring 
that  the  wfastewater  provisions  be 
applied  to  all  vacuum  system 
wastewater. 

Hie  one  exception  adiere-it  was  fanmd 
to  be  cost  efbctive  to  control  emissions 
from  existing  process  contact  cooling 
towers  was  for  affected  sources 
manufacturing  PET  using  a  continuous 
TPA  high  viscosity  multiple  end 
finidiier  process.  Based  on  industry 
reported  emissions,  total  ethylene  glycol 
emissions  for  all  PET  subcategories  are 
approximately  340  Mg/yr,  and 
apprtudmately  230  Mg/yr  are  being 
emitted  from  the  singfe  plant  site  Uiat  is 
part  of  this  subcategory.  This 
subcategory  is  raqufred  to  keep  the 
concentration  of  ethylene  glycol  in  the 
process  contact  cooling  tower  water  to 
4  percent  by  weight « less. 

As  at  proposal,  the  final  standards 
require  that  owners  or  opoators  (^  new 
affected  sources  manufacturing  PET  not 
send  contact  condenser  eSluent 
associated  with  a  vacuum  system  to  a 
process  contact  cooling  tower. 

2.  Vacuum  System  Wastewater 

Many  oMnmenters  objected  to  the 
propoeed  provision  designating  all 
contact  condenser  effiuent  as  Group  1 
wastewater  streams.  Commenters  stated 
that  the  EPA  had  not  provided  adequate 
rationale  explaining  why  the  standards 
for  contact  condmiser  effluent  were 
more  stringent  than  the  standards  for 
othm'  wastewater  streams.  Because  the 
automatic  designation  of  contact 
condenser  effluent  as  Ckoup  1 
wastewatw  was  done  in  an  effort  to 
make  the  use  of  noncontact  condensers 
within  steam-based  vacuum  systems 
equivalent  to  ethylene  glycol  Jets,  and 
that  need  no  longer  exists  for  existing 
affected  sources,  there  is  no  longer  a 
need  or  jiistification  to  designate  all 
contact  condenso'  effluent  &t>m  existing 
PET  affected  sourcee  as  Group  1 
wastewater.  As  a  result,  the  EPA  has 
changed  the  final  standards  to 
imf^ement  the  group  determination 
procediire  (i.e..  Group  1  or  Group  2)  for 
contact  condenser  effluent  from  existing 
PET  affected  sources. 

On  the  other  hand,  the  final  standards 
continue  to  (nohibit  the  use  of  process 
contact  cooling  towers  for  new  PET 
affected  sources. 

Nele:  This  requireotntt  is  equivalent  to  the 
MACT  floor. 

Hovrever,  the  provisions  designating 
all  contact  condenser  effluent  streams 
from  new  PET  affected  sources  as  Group 
1  wastewater  have  been  dropped  from 


the  final  standards.  Like  existing  PET 
afliected  sources,  the  final  standards 
implement  the  group  determination 
procedure  for  contact  condcmser  eCDuent 
bom  new  PETaffscted  sources.  As 
described  earlier,  the  purpose  for 
designating  all  cmtact  condmser 
effluent  streems  as  Group  1  wasteweter 
was  to  ensure  equivalency  between  the 
use  of  ethylene  glycol  jets  and  the  use 
of  noncontact  condensers.  At  the  time  of 
propoeal.  the  EPA  considered  ethylene 
glycol  lets  to  be  pollution  free  because 
there  was  no  wastewater  stream 
produced.  The  automatic  designation  of 
all  contact  condenser  effluent  as  Group 
1  wastewater  was  meent  to  address  the 
absence  of  wastewater  when  ethylene 
glycol  let  systems  are  used.  Since 
propoeal.  the  EPA  has  come  to 
understand  that  the  use  of  ethylene 
glycol  jets  does  not  eliminate  emissions 
because  the  additional  loading  to  the 
glycol  recovery  unit  can  creete 
additional  emissions  bom  procees  vents 
or  wastewatn  streams  or  both. 

Realizing  that  ethylene  glycol  jets  are 
not  poUution  free,  the  EPA  considered  ~ 
the  additional  emissions  at  the  glycol 
recovery  unit  when  ethylene  glycol  jets 
ere  used  and  the  emissions  from  the 
contact  condenser  effluent  when 
noncontact  condensers  are  used. 

Nele:  The  use  of  ethyhne  glycol  jets  would 
still  achieve  more  control  thui  using  steam 
jets  and  subiectiuig  the  contact  condenser 
effluent  to  tne  wastewater  provisions. 

In  either  case,  an  equivalent  quantity 
of  VOHAP  is  introduced  to  the  vacuum 
system  from  the  process.  Process  vents 
and  wastewater  streams  at  the  glycol^ 
recovery  unit  are  subject  to  the 
appropriate  provisions  of  the  standards. 
For  example,  a  wustewater  stream  at  the 
(^ycol  recovery  unit  would  be  subject  to 
a  group  determination  and,  based  on  the 
r«Bults,  would  be  controlled  if  required. 
The  EPA  judged  that  to  require  the  same 
action  for  the  contact  condraiser  effluoit 
frtmi  noncontact  condensers  would 
ensure  equivalency  between  a  new 
affected  source  using  ethylme  glycol 
jets  and  one  using  noncontact 
condmaers. 

F.  Equipment  Leak  Provisions 

1.  Polystyrene 

A  number  of  commenters  stated  that 
the  EPA  had  overestimated  the 
emissions  from  equipment  leeks  at 
polystyrene  afliected  sources  in  general 
and,  in  particular,  frtim  components 
containing  styrraie  as  the  wganic  HAP. 
The  commenters  claimed  tlmt  the  use  of 
the  average  SOCMI  emission  factors  to 
estimate  emissions  was  inappropriate 
because  the  vapor  pressure  of  styrene  at 
typical  operating  conditions  in 
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polystyrene  affected  souroes  equates  to 
a  concentration  of  less  than  10,000  ppm 
and  no  leaks  would  be  detected  using  a 
leak  definition  of  10,000  ppm.  The 
commenters  also  stated  that  the  effect  of 
Using  the  average  SOCMI  emission 
fectors  was  to  justify  the  HON 
equipment  leak  program  (i.e.,  subpart  H) 
and  that,  if  the  EPA  used  a  more 
realistic  estimate  of  emissions  (e.g.,  the 
emission  factor  for  components  with 
concentrations  less  than  10,000  ppm),  a 
re-evaluation  of  the  costs  and  emission 
reductions  would  likely  result  in  a 
conclusion  that  the  HON  is  not  cost 
effective.  The  commenters 
recommended  that  if  any  program  was 
to'be  implemented  for  polystyrene 
afiected  sources  and  especially  for 
components  in  styrene  service,  it  should 
either  be  a  visual-only  program  or,  at 
most,  a  program  based  on  a  State 
Reason^ly  Achievable  Control 
Technology  (RACT)  program. 

In  response  to  these  comments,  the 
EPA  re-evaluated  the  analysis  that 
served  as  the  basis  for  proposing  the 
equipment  leak  provisions  from  the 
HON  for  polystyrene  and  other  styrene- 
based  resin  afiieicted  sources. 

Note:  The  results  of  this  re-evaluation  are 
coatained  in  Item  IV-^-2,  Docket  A-92-45. 

hi  re-evaluating  that  analysis,  the  EPA 
determined  tiie  MACT  floor  for  each 
subcategory.  Because  a  MACT  floor  was 
determined  to  exist  and  the  Clean  Air 
Act  does  not  allow  the  EPA  to  set  a 
standard  less  stringent  than  the  MACT 
floor,  the  EPA  determined  that  some 
standard  must  be  set  for  these 
subcategories. 

The  EPA  agrees  with  the  commenters 
that  the  average  SOCMI  emission  fectors 
are  likely  to  overestimate  emissions 
firom  CMnponents  containing  or 
contacting  styrene.  Therefore,  the  EPA 
lowered  the  emission  factors  used  to 
estimate  the  emissions  from  these 
components.  The  EPA  also  adjusted  leak 
rate  factors  based  on  additional  data  and 
comments  from  the  industry. 
Adjustments  to  the  emission  factors  and 
leak  rates  had  the  effect  of  reducing  both 
the  overall  emission  estimates  and  the 
emission  reductions  associated  with  the 
current  industry  programs,  the  MACT 
floor  programs,  and  &e  HON  program. 

In  addition,  the  EPA  re-evaluated  the 
costiqg  program  used  to  estimate  the 
costs  for  the  various  equipment  leak 
programs.  Errors  were  discovered  in  the 
costing  program.  The  net  effect  of 
correcting  these  errors  was  to  lower  the 
estimated  costs  for  all  of  the  various 
equipment  leak  programs.  The 
incremental  differences  between  the 
various  programs  decreased  as  well,  but 
not  by  as  much  as  the  overall  costs. 


To  determine  whether  or  not  the  • 
subpart  H  provisions  were  cost  effective, 
the  EPA  examined  the  incremental  costs 
and  emission  reductions  between  the 
HON  program  and  the  MACT  floor 
program  for  each  of  the  subcategories. 

(Note:  In  the  original  analysis,  the  EPA 
examined  the  cost  between  the  HON  program 
and  each  facility's  specific  current  program.] 

Based  on  the  incremental  differences 
between  the  HON  and  the  MACT  floor 
programs,  the  EPA  determined  that  the 
HON  requirements  are  cost  effective  for 
each  of  die  styrene-based  resin 
subcategories,  including  the  three 
polystyrene  subcategories.  Therefore, 
the  EPA  has  retained  the  HON 
requirements  in  the  final  rule. 

2.  PET 

Many  commenters  objected  to  the 
imposition  of  the  HON  equipment  leak 
requirements  on  PET  affected  sources, 
especially  those  using  the  TPA  process. 
These  commenters  stated  that,  due  to 
the  preponderance  of  components  in 
heavy  liquid  service,  no  program  should 
be  imposed  or,  if  a  program  is  required, 
it  should  simply  be  a  visual-only 
program.  Some  of  the  commenters 
referred  to  the  rationale  in  the 
development  of  the  Polymer 
Manufacturing  NSPS  (40  CFR  part  60, 
subpart  DDD],  which  exempted  PET 
affected  sources  using  a  continuous  TPA 
process  firom  equipment  leak  regulation. 

As  was  done  for  the  styrene-based 
resin  subcategories,  the  EPA  re- 
evaluated the  emission  estimates  and 
cost  estimates  for  all  of  the  PET 
subcategories.  The  results  of  this  re- 
evaluation  are  found  in  Item  IV-B-3, 
Docket  A-92-45.  The  following  actions 
were  taken  as  part  of  the  re-evaluation. 
First,  the  EPA  lowered  the  emission 
factors  used  to  estimate  emissions  from 
components  in  heavy  Uquid  service  to 
take  into  account  the  properties  of 
ethylene  glycol.  Second,  the  EPA 
limited  the  re-evaluation  of  costs  and 
emission  reductions  to  only  those 
facilities  that  provided  specific 
component  profiles  (i.e.,  component 
counts  and  types  of  service).  The  results 
of  the  re-evaluation  showed  that,  except 
for  one  PET  subcategory,  the  HON 
requirements  are  cost  effiective.  Thus, 
the  final  rule  retains,  for  the  most  part, 
the  HON  requirements  for  the  PET 
subcategories. 

Note:  Modifications  to  the  HON 
requirements  are  discussed  below. 

The  re-evaluation  of  the  proposed 
equipment  leak  provisions  showed  that 
the  provisions  were  not  cost  effective  for 
PET  affected  sources  using  a  continuous 
TPA  high  viscosity  multiple  end 
finisher  process.  Thus,  this  subcategory. 


whidi  currently  cmtains  only  one 
affected  source,  is  exempt  from  the 
equipment  leak  requirements  in  the 

final  rule.  

With  regard  to  exempting  PET 
affected  sources  altogether  based  on  the 
exemption  ccmtained  in  the  Polymer 
Manufacturing  NSPS,  the  EPA  does  not 
agree  with  the  commenters.  During  the 
development  of  the  Polymer 
Manufacturing  NSPS,  information 
available  to  the  EPA  indicated  that  all 
components  at  PET  TPA  continuous 
facilities  were  in  heavy  Uquid  service. 
Information  provided  by  the  industry 
during  the  development  of  this 
rulemaking,  however,  shows  the 
presence  of  components  in  gas/vapor 
service  and  in  light  liquid  service  at 
some  PET  TPA  fecilities.  The  decision 
to  require  an  equipment  leak  program 
for  this  rulemaking  is  based  on  this 
newer  information.  However,  the  EPA 
continues  to  agree  that,  if  a  PET  TPPU 
consists  solely  of  components  in  heavy 
Uquid  service,  or  in  vacuum  service, 
then  said  TPPU  should  be  exempt  from 
the  equipment  leak  standards,  llie  final 
rule  contains  this  provision. 

Many  commenters  were  concerned 
about  the  recordkeeping  and  reporting 
requirements,  especially  for  PET  TPA 
affected  sources  where  the  vast  majority 
of  components  are  in  heavy  Uquid 
service.  While  the  EPA  believes  the 
original  requirements  were  the 
minimiun  required  to  ensure 
compUance  with  the  overall  program, 
the  EPA  has  reduced  the  burden  of  the 
recordkeeping  and  reporting 
requirements  for  these  subcategories  in 
Ught  of  the  preponderance  of 
components  in  heavy  Uquid  service. 
The  most  significant  change  is  the 
elimination  of  the  requirement  to 
initially  Ust  the  identification  numbers 
of  components  in  heavy  Uquid  service. 

Finally,  several  commenters 
expressed  concern  with  the  use  of 
Method  21  to  detect  leaks  from 
components  in  ethylene  glycol  (i.e., 
heavy  Uquid)  service,  stating  in  part  that 
Method  21  would  not  detect  an  ethylene 
glycol  leak  based  on  the  properties  of 
ethylene  glycol  and  the  operating 
conditions  of  the  process.  The  EPA 
agrees  that  Method  21  is  inappropriate 
for  determining  ethylene  glycol  leaks 
where  the  leaking  component  is  in 
heavy  Uquid  service.  However,  §63.169 
of  subpart  H  does  not  require  the  use  of 
Method  21;  it  is  one  of  two  alternatives 
for  determining  the  presence  of  leaks 
from  components  in  heavy  Uquid 
service.  The  other  alternative  is  to  use 
a  sensory-based  detection  method.  The 
final  rule  has  been  revised  to  clarify  that 
leaks  are  to  be  determined  exclusively 
through  the  use  of  visual,  audible. 
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olfactory,  and  any  other  detection 
methods;  Method  21  is  not  to  be  used 
to  determine  leaks  from  components  in 
heavy  liquid  service  at  PET  facilities. 

G.  Emiasiotts  Averaging  Provisions 

1.  Number  of  Emission  Points  Allowed 
in  Emissions  Averaging 

Niuneroiis  commenters  requested  that 
the  number  of  emission  points  allowed 
in  an  emissions  average  be  increased  to 
20  points  fnan  the  5  points  allowed  at 
proposal.  If  pollution  prevention 
measures  aie  used,  commenters 
requested  tkat  an  additional  5  emission 
points  be  allowed  from  the  3  emissicm 
points  allowed  at  proposal.  The 
commenten  stated  that  this  would  be 
consistent  with  the  HON. 

In  response  to  comments  and  to  be 
more  consistent  with  the  HON  and  the 
proposed  Gfoup  I  Polymers  and  Resins 
NESHAP,  tile  nimiber  of  emission 
points  allowed  in  emissions  averaging  at 
a  plant  site  has  been  increased  to  20 
points,  with  an  additional  5  points 
allowed  if  pjoUution  prevention 
measures  ai^  used.  Inese  values  (i.e.. 
20/25)  are  t^e  maximum  allowed  for  all 
amissi(Hi8  averages  at  a  plant  site, 
regardless  of  the  number  of  affected 
sources  present  at  a  plant  site  or  the 
number  of  emissions  averaging 
programs  ioiplemented. 

2.  Including  Batch  Process  Vents  in 
Emissions  Averaging 

Several  commenters  requested  that 
batch  process  vents  be  included  in  the 
emissions  ateraging  provisions.  The 
EPA  had  not  allowed  emissions 
averaging  of  batch  process  vents  at 
prop<Mal.  The  proposal  preamble  stated 
that  the  accuracy  and  consistency  of 
emissions  estimates  needed  for 
emissions  ateraging  were  considered  to 
be  greater  then  those  nemied  for 
applicability  determinations.  However, 
upon  review,  the  EPA  has  determined 
that  having  the  same  procedures  to 
estimate  emissions  for  appUcability 
determinations  and  emissions  averaging 
is  reasonable.  The  final  standards  allow 
emissions  averaging  of  existing  batch 
process  vents  as  well  as  aggregate  batch 
vent  streams. 

H.  Compliance  and  Performance  Test 
Provisions  arid  Monitoring 
Requirements 

1.  Excused  Excursions 

Many  compienters  requested  that  the 
propoMd  standards  allow  excused 
excursions  ifi  the  same  way  that  the 
HON  allows  excused  excursions.  In  the 
final  standanis,  the  EPA  included 
provisions  to  excuse  a  certain  number  of 
excursions  for  each  reporting  period. 


These  provisions  are  identical  to  the 
HON  provisions.  Hie  decision  to 
include  excused  excursion  provisions 
was  based  on  data  and  information 
presented  in  public  comments  received 
on  the  proposed  standards  and  received 
during  industry  meetings  held  aStet 
proposal.  The  commenters  contended 
that  by  not  allowing  exciised  excursions 
in  these  standards,  the  EPA  has  made 
these  standards  more  stringent  than  the 
HON,  which  the  proposed  standards 
and  the  costs  of  the  proposed  standards 
were  modelled  after.  The  commenters 
requested  that  the  EPA  justify  the 
increased  cost  of  imposing  the  more 
stringent  "no  excused  excursion" 
provisions.  The  EPA  agreed  with  the 
commenters  that  not  allowing  excused 
excursions  could  impose  significant 
additional  capital  and  operating  costs 
on  the  affected  source  for  only 
negligible  corresponding  reductions  in 
air  emissions.  As  is  always  the  case,  a 
State  has  the  discretion  to  impose  more 
stringent  requirements  than  the 
requirements  of  NESHAP  and  other 
federal  requirements  and  could  choose 
not  to  allow  the  exctised  excursion 
provisions  contained  in  these  standards. 

The  EPA  considered  the  number  of 
excused  excursions  that  would  be  most 
appropriate  for  these  standards  and 
determined  that  the  number  of 
excursions  allowed  in  the  HON  is 
reasonable.  Therefore,  the  final 
standards  allow  a  maximum  of  6 
excused  exclusions  for  the  first 
semiannual  reporting  period,  decreasing 
by  1  excursion  each  semiannual 
reporting  period.  Starting  with  the  sixth 
semiannual  reporting  period  (i.e.,  the 
end  of  the  third  year  of  compliance)  and 
thereafter,  affected  sources  are  allowed 
one  excused  excuraon  per  semiannual 
reporting  period. 

2.  Parameter  Monitoring  Levels 

Commenters  requested  that  more 
flexibihty  be  permitted  for  establishing 
compliance  levels  for  parameter 
monitoring.  The  commenters  asked  the 
EPA  to  allow  the  use  of  the  HON  range 
concept,  which  recognizes  that  a 
process  or  control  device  operates 
properly  over  a  range  of  omditions. 

The  &A  revised  the  requirements  for 
establishing  parameter  monitoring 
levels  to  incorporate  the  concepts 
included  in  the  HON  range  concept. 

Note:  The  final  itandards  oc»tinue  to  use 
the  term  leveL 

Under  the  final  rule,  the  owner  or 
operator  can  choose  between  three 
procedures  for  establishing  parameter 
monitoring  levels.  By  providing  the 
flexibility  to  establish  parameter 
monitoring  levels  based  on  one  of  the 


three  procedures,  site-specific  leveb  can 
be  chosen  which  best  accommodate 
variation  in  emission  point 
characteristics  and  control  device 
designs.  These  three  procedures  for 
establishing  parameter  monitoring 
levels  are  based  on:  (1)  performance 
tests;  (2)  performance  tests,  engineering 
assessments,  and/or  manufacturer's 
recommendations;  and  (3)  engineering 
assessments  and/or  manufacturer's 
recommendations.  The  establishment  of 
a  parameter  monitoring  level  based 
solely  on  performance  tests  is 
preapproved  by  the  Administrator, 
however,  parameter  monitoring  values 
determined  using  the  last  two 
procedures,  whidb  may  or  may  not  use 
the  results  of  performance  tests,  must  be 
approved  by  the  Administrator  for  each 
individual  case. 

3.  Other  Changes  Resulting  from  EPA 
Review 

In  addition  to  changes  made  to  the 
proposed  nile  as  a  result  of  public 
comment,  changes  were  made  as  a  result 
of  EPA  independently  reviewing  the 
rule  between  proposal  and 
promulgation.  In  the  final  rule,  the  EPA 
has  allowed  the  use  of  TOG,  minus 
methane'and  ethane,  as  the  basis  for 
compliance  demonstrations  (i.e., 
performance  tests)  as  an  alternative  to 
oiganic  HAP  for  continuous  process 
vents,  batch  process  vents,  storage 
vessels,  and  wasteyrater  streams. 

Note:  The  term  "TOC,"  as  used  in  the 
remainder  of  this  discussion  and  as 
defined  in  the  final  rule,  denotes  "TOC, 
minus  methane  and  ethane." 

The  final  rule  also  allows  the  use  of 
TOC  as  an  alternate  basis  for 
applicability  detentninations  for  batch 
process  vents;  TOC  is  not  allowed  as  an 
alternate  basis  for  applicability 
determinations  for  continuous  process 
vents.  In  addition,  the  final  rule  allows 
the  use  of  Method  25A  to  measure  TOC 
in  these  instances  were  TOC  serves  as 
an  alternative  basis  for  compliance 
demonstrations  or  applicability 
determinations. 

These  changes  were  made  to  provide 
flexibility  to  the  regulated  community 
and  to  reduce  the  overall  burden  of  the 
rule.  The  EPA  considered  the  impacts  of 
allowing  TOC  to  serve  as  a  surrogAe  for 
mganic  HAP  in  compliance 
demonstrations  and  did  not  find  any- 
adverse  impacts.  Further,  in  allowing 
the  use  of  Method  25A  as  a  complement 
to  the  use  of  TOC  as  a  surrogate  to 
organic  HAP.  the  EPA  judged  that  the 
burden  of  implementing  the  final  rule 
woiild  be  reduced  with  no  adverse 
impacts. 
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As  proposed,  the  provisions 
concerning  applicability  detenninations 
and  compliance  demonstrations  allowed 
an  owner  or  operator  to  measure  total 
organic  HAP  or  TOC;  however,  the 
y  proposed  rule  required  Method  18  for 
measurement  of  organic  compounds  in 
both  cases.  In  light  of  this,  the  major 
difference  between  the  proposed  and 
final  rule  is  the  flexibility  to  use  Method 
2SA  in  measviring  TOC.  Lq  deciding  to 
allow  the  use  of  Method  25  A,  the  EPA 
considered  the  composition  of  the 
emission  streams  and  considered 
provisions  that  could  be  implemented  to 
safegitard  against  inappropriate  uses  of 
Method  25A.  To  the  best  of  the  EPA's 
knowledge,  the  emission  streams 
regulated  by  this  rule  are  predominantly 
organic  HAP.  Also,  with  one  exception 
(i.e.,  ethylene  glycol),  the  regulated 
organic  HAP.  which  are  listed  in  the 
definition  of  organic  HAP  found  in  the 
final  rule,  have  response  factors  to 
Method  25A  adequate  to  ensure 
satisfactory  emissions  measurements. 
To  safeguard  against  inadequate 
emissions  measurements  that  might 
resuh  from  the  inappropriate  use  of 
Method  25A,  the  final  nile  specifies  the 
calibration  gas  to  be  used  (i.e.,  the 
organic  HAP  representing  the  largest 
percent  by  volume)  and  what  is  an 
acceptable  response  for  the  calibration 
gas  (i.e.,  20  times  the  standard  deviation 
of  the  response  from  the  zero  calibration 
gas). 

In  considerii^  the  use  of  TOC  as  an 
alternate  basis  for  applicability 
determinations,  and  the  complementary 
use  of  Method  25  A  to  measure  TOC,  the 
EPA  evaluated  applicability 
detenninations  for  continuous  process 
vents  and  batch  process  vents. 

(Note:  The  applicability  determination 
procedures  for  storage  vessels  and 
wastewater  streams  do  not  use  airborne 
oiganic  HAP  concentration  values.  Therefoie, 
the  use  of  Method  25 A  for  these  emission 
points  is  not  applicable.) 

The  applicability  determination 
prooediue  for  continuous  process  vents 
(i.e. ,  the  TRE  equation)  requires  an 
owner  or  operator  to  estimate  the 
concentration  and  emission  rate  for  both' 
organic  HAP  and  TOC.  Because  both  of 
these  values  are  required  and  were  the 
basis  for  the  original  TRE  analysis,  the 
EPA  judged  that  it  was  inappropriate  to 
use  TOC  as  an  alternate  basis  to  organic 
HAP  for  the  applicability 
detenninations  for  continuous  process 
vents.  On  the  other  hand,  the  original 
analysis  for  batch  process  vents  (i.e.,  the 
Batch  Processes  ACT)  was  based  on  the 
control  of  TOC;  thus,  the  EPA  .^- 

considered  the  use  of  TOC  as  an 
alternate  basis  for  the  applicability 


determinations  for  batch  process  vents 
to  be  satisfactory. 

I.  Recordkeeping  and  Reporting 

Several  commenters  stated  that  the 
recoidkeepkig  and  reporting 
requirements  of  the  proposed  standards 
were  extremely  burdensome.  These 
coQunenters  requested  that  the  EPA 
reduce  unnecessary  recordkeeping  and 
reporting  requirements  in  the  final 
standards.  Commenters  requested  that 
the  fi»quency  with  which  records  must 
be  retained  be  reduced.  The  commenters 
also  contended  that  records  should  only 
be  required  if  an  exoirsion  has 
occurred.  The  commenters  contended 
that  records  s|>owing  compliance  with 
the  standards  were  unnecessary. 

The  EPA  has  made  every  effort  to 
reduce  the  recordkeeping  requirements 
of  the  final  thermoplastics  rule.  The 
EPA  recognizes  that  unnecessary 
recordkeeping  and  reporting 
requirements  would  burden  both  the 
affected  sotirce  and  EPA  enforcement 
agencies. 

The  EPA  reviewed  the  recordkeeping 
required  by  the  proposed  rule  and  has 
made  reductions  in  the  amount  of 
information  that  is  required  to  be 
recorded.  The  final  rule  has  been 
changed  to  require  recording  and 
retention  of  hoiu-ly  average  values  of 
continuously  monitored  values.  The 
proposal  required  that  15-minute 
averages  be  calculated  and  recorded. 
Under  the  proposal,  if  the  daily  average 
value  was  above  the  minimiun  or  below 
the  maximum  established  parameter 
monitoring  levels  (i.e.,  excess  emissions 
occurred),  the  15-minute  values  had  to 
be  retained;  if  the  daily  average  value 
did  not  exceed  the  established 
parameter  monitoring  level,  the  15- 
minute  values  could  be  converted  to 
hourly  averages,  and  the  hoiu-ly 
averages  could  be  retained  instead  of  the 
15-minute  averages.  Upon 
reconsideration,  the  EPA  found  that 
hourly  average  values  provide  a 
sufficient  record  to  support  the 
calculation  of  the  daily  average  value. 
Therefore,  to  reduce  the  recordkeeping 
burden,  the  rule  has  been  changed  to 
specify  that  only  hourly  averages  must 
be  calculated  and  recorded.  The  rule  no 
longer  requires  calculating  or  recording 
of  15-minute  average  values. 

For  emission  points  where  continuotis 
parameter  monitoring  is  required,  the 
value  of  the  parameter  must  still  be 
measured  at  least  once  every  15 
minutes,  but  only  the  hourly  average 
must  be  calculated  and  recorded.  Many 
facilities  already  have  computerized 
systems  and  monitor  parameters  more 
frequently  than  once  every  15  minutes 
for  process  control  purposes.  The  15- 


minute  monitoring  frequency  is 
consistent  with  the  General  Provisions 
and  previous  NSPS  and  NESHAP  for 
emission  points  from  similar  industries. 

In  addition,  the  EPA  added  provisions 

(§  63.1335(h)i  that  allow  an  owner  or 
operator  to  implement  a  reduced 
reconUceeping  program  provided  that 
certain  criteria  related  to  the  monitoring 
system  and  the  performance  of  the 
process,  as  it  relates  to  maintaining 
compliance  with  the  monitoring 
provisions,  are  met.  Under  these 
provisiaas  it  is  possible  for  an  owner  or 
operator  to  retain  only  daily  average 
values  or,  after  a  period  of  6  consecutive 
months  without  an  excursion,  to  retain 
no  daily  records. 

The  EPA  believes  that  the 
recordkeeping  requirements  of  the  final 
rule  are  necessary  to  show  compliance. 
The  EPA  will  continue  to  require 
owners  or  operators  to  keep  records, 
regardless  of  whether  there  was  an 
excursion  or  not.  These  records  are 
necessary  to  prove  compliance  when  no 
excursion  has  occurred  and  are  used  to 
determine  the  severity  of  a  violation, 
and,  thus,  how  mudi  of  a  penalty 
should  be  assessed  once  an  excursion 
hasoonurred. 

The  EPA  has  made  every  effort  to 
reduce  the  reporting  requirements  of  the 
final  rule.  The  EPA  reviewed  each 
report  required  at  proposal,  and 
determined  that  two  of  these  reports,  the 
Initial  Notification  and  the 
Implementation  Plan,  contained  many 
requirements  that  were  duplicative  with 
the  existing  operating  permit  program. 
For  this  reason,  the  EPA  has  removed 
the  requirements  for  the  Initial 
Notification  and  Implementation  Plan 
frt>m  the  final  rule. 

The  EPA  considers  the  recordkeeping 
and  reporting  requirements  of  the  final 
rule  to  be  the  minimum  necessary  to 
Misure  compliance. 

Upon  further  review,  the  EPA  decided 
to  add  a  new  report,  the  Precompliance 
Report,  to  the  final  rule  to  allow  the 
owner  or  operator  of  an  affected  source 
to  request  an  extension  of  compliance  or 
to  request  approval  to  use  alternative 
monitoring  parameters,  alternative 
continuous  monitoring  or 
recordkeeping,  or  alternative  controls. 
At  proposal,  these  items  were  submitted 
in  the  Implementation  Plan.  Overall, 
these  changes,  deleting  the  Initial 
Notification  and  the  Implementation 
Plan  and  adding  the  Precompliance 
Report,  result  in  a  reduction  of  the 
reporting  burden  for  the  affected  source. 
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A.  Docket 

The  docket  is  an  organized  and 
complete  file  of  all  the  information 
submitted  to  or  otherwise  considared  by 
the  EPA  in  the  development  of  the  final 
ttandards.  The  principal  purposes  of  the 
docket  are: 

(1)  To  allow  interested  parties  to 
readily  identify  and  locate  docimients 
so  that  they  can  intelligently  and 
effactively  participate  in  the  rulemaking 
process;  and 

(2)  To  serve  a^  the  record  in  case  of 
judicial  review  ^except  for  interagency 
review  materials  as  provided  for  in 
section  307(d)(9)(A). 

B.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
5173,  October  \  1993],  the  B*A  must 
determine  whether  the  regulatory  action 
is  "significant"  bnd  therefore  subject  to 
Office  of  Managnnent  and  Budget 
(OMB)  review  atid  the  requirements  of 
the  Executive  GHer.  The  Executive 
Order  defines  "kignificant  regulatory 
action"  as  one  that  is  likely  to  result  in 
standards  that  diay: 

(1)  Have  an  aanual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  ^edt,  in  a  material  way,  the 
eoHKHny,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities;    [ 

(2)  Create  a  serious  inconsistency  or 
otherwise  interisre  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlement,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  r^pients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  the  Executive 
Order,  the  OMB  has  notified  the  EPA 
that  it  considers  that  a  "significant 
regulatory  action"  within  the  meaning 
of  the  Executive  Order.  The  EPA 
submitted  this  action  to  the  OMB  for 
review.  Changes  made  in  response  to 
suggestions  or  recommendations  from 
the  OMB  wen  docimiented  and 
included  in  the  pubhc  record. 

C.  Paperwork  Reduction  Act 

The  information  collection 
reqiiirements  f«  this  NESHAP  have 
been  submitted  for  approval  to  the  OMB 
under  the  Paperwork  Reduction  Act.  44 
U.S.C  3501  et  seq.  An  Information 
Collection  Request  (ICR)  document  has 
been  prepared  by  the  EPA  (ICR.  No. 
1737.01),  and  a  copy  may  be  obtained 


from  Sandy  Parmer,  <WPE  Raguktory 
Infiarmation  Division  (2137),  U.S. 
Environmental  PnMection  Agency.  401 
M  Street.  S.W..  Washington.  DC  20460. 
or  by  calling  (202)  260-2740. 

Tne  pubhc  recordkeeping  and 
reporting  burdoi  for  this  collection  of 
information  is  estimated  to  average 
approximately  4,000  hours  per 
respcmdent.  at  approximately  1,000 
hoivs  per  response  for  4  responses  each, 
for  each  of  the  first  3  years  following 
promulgation  of  the  rule.  These 
estimates  include  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintiiining  the 
data  needed,  and  completing  the 
reviewing  the  collection  of  information. 

Sent  comments  regarding  the 
recordkee|Mng  and  reporting  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief.  Information  Policy  Branch  (2137), 
U.S.  Envkonm9ntaI  Protection  Ag^cy, 
401  M  Street.  S.W..  Washington,  DC 
20460;  and  to  the  Office  of  Information 
and  Regulatory  Af&irs,  Office  of 
Management  and  Budget,  Washington. 
DC  20503.  marked  "Attention:  Desk 
Officer  for  EPA." 

D.  Regulatory  Flexibility  Act. 

The  Regulatory  Flexibility  Act  (RFA) 
(Pub.  L.  96-354.  September  19, 1980) 
requires  Federal  agencies  to  give  special 
consideration  to  the  impact  of 
regulation  on  small  businesses.  The 
RFA  specifies  that  a  final  regulatory 
QexibUity  analysis  must  be  prepared  if 
a  final  regulation  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  To  determine 
whethw  a  final  RFA  is  required,  a 
screening  analysis,  otherwise  known  as 
an  initial  RFA,  is  necessary. 

Regulatory  impacts  are  considered 
significant  if: 

(1)  Annual  compliance  costs  increase 
total  costs  of  production  by  more  than 

5  percent,  or 

(2)  Annual  compliance  costs  as  a 
percent  of  sales  are  at  least  20  percent 
(percentage  points)  higher  for  small 
entities,  or 

(3)  Capital  cost  of  compliance 
represent  a  significant  portion  of  capital 
available  to  small  entities,  or 

(4)  The  requirements  of  the  regulation 
are  likely  to  result  in  closures  of  small 
entities. 

A  "substantial  number"  of  small 
entities  is  generally  considered  to  be 
more  than  20  percent  of  the  small 
entities  in  the  affected  industry. 

Consistent  with  Small  Business 
Administration  (SBA)  size  standards,  a 
thermoplastic  producing  firm  is 
classified  as  a  small  entity  if  it  has  less 


than  750  employees  and  is  unaffiliated 
with  a  larger  entity.  Based  upon  this 
criterion,  only  one  firm,  an  MBS 
producer,  employs  less  than  750 
workers. 

Data  were  avail^le  to  examine  two  of 
the  criteria;  these  were  the  potential  for 
closure,  and  c(Mnparison  of  compfiance 
4X)sts  as  a  percentage  of  sales. 

For  criterion  one,  the  affected  source 
is  not  expected  to  fall  at  risk  of  closure 
from  the  regulations,  thus  this  criterion 
is  not  met.  Also,  the  compliance  costs 
were  aoly  0.001  percent  of  totel  sales  for 
the  affected  source,  and  this  does  not 
meet  criterion  two.  Because  the 
economics  analysis  lead  to  the 
conclusion  that  not  MBS  fecilities  at 
risk  of  closure,  this  criterion  is  not  met 

In  conclusion,  and  pursuant  to  secticm 
605(b)  of  the  RFA.  the  Administrator 
certifies  that  these  standards  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  basis  for  this  certification  is  that  the 
economic  impacts  for  small  entities  do 
not  meet  or  exceed  the  criteria  in  the 
Guidelines  to  the  Regulatory  Flexibility 
Act  of  1980,  as  shown  above.  Furtho' 
information  on  the  initial  RFA  is 
available  in  the  background  information 
package  (see  8tJPPl.EIIEllTARY 
MFORMATION  section). 

E.  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA) 

The  SBREFA  Subtitle  D  requires  more 
rigorous  regulatory  flexibility  analyses. 
It  also  requires  the  EPA  to  undertake  a 
small  entity  stakeholder  process 
involving  the  Small  Business 
Administration  (SBA)  and  the  OMB 
prior  to  proposing  a  rule  for  which  a 
regulatory  flexibility  analysis  is 
required.  In  addition,  it  subjects  agency 
compliance  with  many  aspects  of  the 
amended  Regulatory  Flexibility  Act 
(RFA)  to  judicial  rule.  Subtitie  D  of  the 
SBREFA  takes  effect  to  rulemakings 
proposed  as  of  Jime  28, 1996.  Therefore, 
it  does  not  apply  to  this  rulemaking. 

Subtitle  E  of  SBREFA  establishes 
opportunity  for  Congress  to  review  and 
potentially  disapprove  nonmajor  rules 
promulgated  on  or  after  March  29, 1996. 
With  limited  exce[>tions,  it  provides  that 
no  rule  promulgated  on  or  after  March 
29,  1996,  may  take  effect  imtil  it  is 
submitted  to  Congress  and  the 
Comptroller  General  along  with 
specified  supporting  documentation, 
[different  requirements  apply  to  major 
rules.  This  rule,  which  is  nonmajor.  is 
being  submitted  to  Congress  in 
accordance  with  these  requirements. 
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F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Refbnn  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995.  the  EPA 
must  prepare  a  budgetary  impact 
statement  to  accompany  any  proposed 
or  final  standards  that  include  a  Federal 
mandate  that  may  result  in  estimated 
costs  to  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector,  of  $100  million  or  more. 
Under  section  205,  the  EPA  must  select 
the  most  cost  effective  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  standards  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  the  EPA  to 
establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  standards. 

The  EPAnas  deteimined  that  the  final 
standards  do  not  include  a  Federal 
mandate  that  may  result  in  estimated 
costs  of  $100  million  or  more  to  either 
State,  local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector. 
TMrefore.  the  requirements  of  the 
Unfunded  Mandates  Act  do  not  apply  to 
this  section. 

liatofSabiects 

40CFRPait9 

Reporting  and  recordkeeping 
requirements. 

40CFRPart63 

Air  pollution  control.  Hazardous 
substances,  Reporting  and  > 

recordkeeping  requirements. 

Dated:  May  15, 1996. 
Cwal  M.  Brawnar. 
Administrator. 

For  the  reasons  set  out  in  the 
preamble,  parts  9  and  63  of  title  40. 
chapter  I  of  the  Code  of  Federal 
Regulations  are  amended  as  follows: 

PART»-{AMENDEO] 

1.  The  authority  citation  for  part  9 
continues  to  read  as  follows: 

Aotiiority:  7  U.S.C  135  et  seq..  136-136y: 
15  U.S.C  2001,  2003,  2005,  2006,  2601-2671; 
21  U.S.Q  331).  346a,  348;  31  U.S.C  9701;  33 
U.S.C  1251  et  saq.,  1311, 1313d,  1314, 1318, 
1321, 1326, 1330.1342. 1344, 1345  (d)  and 
(e).  1361;  EO.  11735.  38  FR  21243,  3  CTK, 
1971-1975  Cmnp.  p.  973;  42  U.S.C  241, 
242b,  243.  246,  300f.  300g,  300g-l,  300g-2, 
300g-3,  300g-«,  300g-5.  300g-6,  300J-1. 
300}-2,.300)-3.  30(^-1,  300)-9. 1357  et  seq.. 
6901-6992k,  7401-7671q,  7542, 9601-9657, 
11023. 11048. 

2.  Seiption  9.1  is  amended  by  adding 
the  new  entries  to  the  table  under  the 
indicated  heading  in  numerical  order  to 
read  as  follows: 


}9.1    OMB  approvals  under  the 
Reduction  Act 


40CFRdtaiion 


0MB  coo- 
Irai  No. 


Nafionat  Einssion  Standards  for  Hazardous 
Air  PoHulants  tor  Source  Catagoriee  3 

03.131 1  .•.••.M..»».....»....«....H.....  20oO*v3o1 

63.1314  ...._ 2060-0361 

63.1315 2060-0351 

93.1319 2060-0351 

63.1320 2060-0351 

63.1325-1332 2060-0351 

63.1335 206(M)361 

'The  ICRs  rrterenced  in  this  section  of  the 
table  erK»nipass  Vie  applicat)te  general  provi- 
sions contained  in  40  CFR  part  S),  subpart  A, 
wtiich  are  not  Indeperxlent  intormalion  collec- 
tion requirements. 


PART  6d-NAT10NAL  EMISSION 
STANDARDS  FOR  HAZARDOUS  AIR 
POLLUTANTS  FOR  SOURCE 
CATEGORIES 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401,  et  seq. 

2.  Part  63  is  amended  by  adding 
subpart  JJJ  to  read  as  follows: 

Subpart  JJJ    WaMonal  Emieaton  Standards 
for  llaiBidoue  Air  PoHutant  Einleatofis: 
Qroup  IV  Pdymara  and  naalna 

Sees. 

63.1310  Applicability  and  designation  of 
afCacted  sources. 

63.1311  CranplianoB  schedule  and 
relationship  to  existing  applicable  rules. 

63.1312  Definitions. 

63.1313  Emission  standards. 

63.1314  Storage  vessel  provisions. 

63.1315  Continuous  process  vents 
provisions. 

63.1316  PET  and  polystyrene  continuous 
process  aSected  sources — emissions 
control  provisions. 

63.1317  PET  and  polystyrene  continuous 
process  afilscted  sources — monitoring 
provisions. 

63.1318  PET  and  polystyrene  continuous 
process  affected  sources — testing  and 
compliance  demonstration  provisions. 

63.1319  PET  and  polystyrene  continuous 
process  affected  sources — recordkeeping 
provisions. 

63. 1 320  PET  and  pmlystyrene  continuous 
process  affiscted  sources — reporting 
provisions. 

63.1321  Batch  pnocess  vents  provisions. 
63. 1 3  2  2    Batch  process  vents — reference 

control  technology. 

63.1323  Batch  process  vents — methods  and 
procedures  for  group  determioation. 

63.1324  Batch  process  vents— monitoring 
provisions. 

63.1325  Batch  {Mocess  vents — performance 
test  methods  and  procedures  to 
determine  conpliance. 


63 . 1 326  Batch  process  vents— 
recordkeeping  provisions. 

63.1327  Batch  process  vents — reporting 
provisions. 

63.1328  Heat  exchange  systems  provisions. 

63.1329  Process  contact  cooling  towers 
:.   provisions. 

63.1330  Wastewater  provisions. 

63.1331  Equipment  leak  provisioni. 

63.1332  Emissions  averaging  provisioni. 

63.1333  Additional  test  methods  and 
procedures. 

63. 1 334  Parameter  monitoring  levels  and 
excursions. 

63.1335  General  recordkeeping  and 
reporting  provisions. 

SubfMrtJJJ—Nattontf  Emission 
Standards  for  Hazardous  Air  Pollutant 
Emissions:  Qroup  IV  Polymsrs  and 


163.1310    Applcab«tyandda«i0na«onof 


(a)  Definition  of  affected  source.  The 
provisions  of  this  subpart  apply  to  each 
affected  source.  An  affected  source  is 
either  an  existing  affected  source  at  a 
new  affiected  source.  Existing  affected 
source  is  defined  in  paragraph  (a)(8)  of 
this  section,  and  new  affected  soimx  is 
defined  in  {>aragraph  (a)(7)  of  this 
section.  The  affected  source  also 
includes  the  emission  points  and 
equipment  specified  in  paragraphs  (a)(1) 
through  (a)(5)  of  this  section  that  are 
associated  with  aach  group  of  TPPU. 

(1)  Each  wastewater  stream. 

(2)  Each  wastewater  operation. 

(3)  Each  heat  exchange  system. 

(4)  Each  process  contact  cooling  tower 
used  in  the  manufacture  of  PET  that  is 
associated  with  a  new  affected  source. 

(5)  Each  process  contact  cooling  tower 
used  in  the  manufacture  of  PET  using  a 
continuous  terephthahc  add  high 
viscosity  multiple  end  finisher  process 
that  is  associated  with  an  existing 
affected  source. 

(6)  Except  as  specified  in  paragraphs 
(b)  through  (d)  of  this  section,  an 
existing  affected  source  is  defined  as 
each  group  of  one  or  more  thermoplastic 
product  process  imits  (TPPUs)  that  is 
not  part  of  a  new  affected  source  as 
defined  in  paragraph  (a)(7)  of  this 
section,  that  is  manufecturing  the  same 
primary  product,  where  each  TPPU  uses 
as  a  reactant,  or  uses  as  a  process 
solvent,  or  produces  as  a  by-product  or 
co-product  any  organic  hazardous  air 
poDutant  (organic  HAP),  and  that  is 
located  at  a  plant  site  that  is  a  major  . 
soviix. 

(7)  Except  as  specified  in  paragraphs 
(b)  through  (d)  of  this  section,  a  new 
affected  source  is  defined  as  a  source 
meeting  the  criteria  of  paragraph 
(a)(7Mi).  (a)(7Mii).  or  (a)(7)(iu)  of  this 
section: 
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(i)  At  a  plant  site  previously  without 
HAP  emissidis  points,  each  group  of 
one  or  more  TPPUs  manufacturing  the 
same  primary  product  that  is  part  of  a 
major  source  on  which  construction 
commenced  kfter  March  29, 1995; 

(ii)  A  TPPU  meeting  the  criteria  in 
paremph  (i)(l)(i)  of  thia  section:  or 

(iii)  A  reconstructed  affocted  source 
meeting  the  criteria  in  paragraph  (i)(2)(i) 
of  this  section. 

(b)  TPPUa  exempted  from  the  affected 
source.  For  a  TPPU  to  be  excluded  from 
the  designation  of  affscted  source  due  to 
the  fact  that  it  does  not  lise  as  a  reactant, 
or  use  as  a  piiocess  solvent,  or  produce 
as  a  by-prodi^ct  or  co-product  ahy 
organic  HAP,  the  owner  or  operator 
shall  comply,  with  the  requirements  of 
paragraph  [bXD  of  this  section  and  shall 
axnply  with  the  requirements  of 
paragraph  (bK2)  of  mis  section  if 
requested  to  do  so  by  the  Administrator. 

(1)  Retain  iiifonnation,  data,  and 
analysis  used  to  document  the  basis  for 
the  determination  that  the  TPPU  does 
not  use  as  a  reactant  or  use  as  a  process 
solvent,  or  manufacture  as  a  by-product 
or  a  co-product  any  organic  HAP.  Types 
of  information  that  could  document  tnis 
determinatioa  include,  but  are  not 
limited  to,  records  of  chemicals 
purchased  for  the  process,  analyses  of 
process  streaai  composition,  at 
oifiineering  calculations. 

(2)  When  requested  by  the 
Administrator.  demcRistnite  that  the 
TPPU  does  net  use  as  a  reactant,  or  use 
as  a  process  solvent,  or  manufacttuv  as 
a  by-product  or  co-prodiM:t  any  orBanic 
HAP. 

(c)  Emissioti  points  exempted  firmt 
the  affected  source.  The  affected  source 
does  not  include  the  emission  points 
Usted  in  paragraphs  (c)(1)  through  (c)(6) 
of  this  section: 

(1)  Stormwater  from  segregated 
sewers; 

(2)  Water  from  fire-fighting  and 
deluge  systems  in  segregated  sewers: 

(3)  Spills; 

(4)  Water  from  safety  showers; 

(5)  Vessels  and  equipment  storing 
and/or  handlipg  material  that  contain 
no  organic  HAP  and/or  organic  HAP  as 
impurities  only;  and 

(6)  Equipment  that  is  intended  to 
operate  in  orgpnic  HAP  service  for  less 
than  300  hours  during  the  calendar  year. 

(d)  Processes  exempted  from  the 
affected  souroe.  The  processes  specified 
in  paragraphs  (d)(1)  through  (d)(5)  of 
this  section  are  exempted  from  the 
affected  source: 

(1)  Research  and  development 
facilities; 

(2)  Polymerization  processes 
occurring  in  a  mold; 

(3)  Processes  which  manufruitiue 
binder  systems  containing  a 


thermoplastic  product  for  paints, 
coatii^,  or  adhesives; 

(4)  Finishing  processes  including 
equipment  such  as  compoimding  units, 
spinning  units,  drawing  units,  extrudiiig 
units,  and  other  finishing  ^ps;  and 

(5)  Solid  state  polymerization 
processes. 

(e)  ApplicabiHty  determination  of 
nonthennoplastic  equipment  included 
in  a  TPPU  producing  a  thermoplastic 
product  If  a  polymer  that  is  not  subject 
to  this  subpart  is  produced  within  the 
equipment  (i.e.,  collocated)  making  up  a 
TPPU  and  at  least  50  percent  of  said 
poljrmer  is  used  in  the  production  of  a 
thermoplastic  product  manufactured  by 
said  TPPU,  the  unit  opoations  involved 
in  the  production  of  said  polymer  are 
considered  part  of  the  TPPU  and  are 
subject  to  tlds  rule  except  as  specified 
in  this  paragraph  (e).  If  said  unit 
opoations  are  subject  to  another  MACT 
'--'Standard  regulating  the  same  emission 
points,  said  unit  opwations  are  not 
subject  to  this  suboart 

(0  Primary  proauct  determination  and 
applicability.  The  primary  product  of  a 
process  unit  shall  be  determined 
according  to  the  procedures  specified  in 
paragraphs  (0(1)  through  (f)(2)  of  this 
section.  Paragraphs  (0(3)  through  (0(4) 
of  this  section  describe  whether  or  not 
a  process  unit  is  subject  to  this  subpart. 
Paragraphs  (0(5)  through  (0(7)  of  this 
section  discuss  compliance  for  those 
TPPUs  operated  as  flexible  operation    ' 
units,  as  specified  in  paragraph  (0(2)  of 
this  section. 

(1)  If  a  process  unit  only  manufactures 
one  product,  then  that  product  shall 
represent  the  primary  product  of  the 
process  unit. 

(2)  If  a  process  unit  is  designed  and 
operated  as  a  flexible  operation  unit,  the 
primary  product  shall  be  determined  as 
specified  in  paragraphs  (0(2)(i)  or 
(0(2)(ii)  of  this  secticm  based  on  the 
anticipated  operations  for  the  5  yean 
following  September  12. 1996  for 
existing  affected  sources  and  for  the  first 
5  years  after  initial  start-up  for  new 
affiacted  sources. 

(i)  If  the  flexible  operation  unit  will 
manufacture  one  product  for  the  greatest 
0{>erating  time  over  the  five  year  period, 
then  that  product  shall  represent  the 
primary  product  of  the  flexible 
operaticm  unit. 

(ii)  If  the  flexible  operation  unit  will 
manufacture  multiple  products  equally 
based  on  operating  time,  then  the 
product  with  the  greatest  production  on 
a  mass  basis  over  the  five  year  period 
shall  represent  the  primary  product  of 
the  flexible  operation  unit. 

(3)  If  the  primary  product  of  a  process 
unit  is  a  thermopla^c  product,  then 
said  process  unit  is  considered  a  TPPU. 


If  said  Tn>U  meets  all  the  criteria  of 
pars^ph  (a)  of  this  section,  it  is  eidia> 
an  aniected  source  or  is  part  of  an 
affected  source  comprised  of  other 
TPPU  subject  to  this  rule  at  the  same 
plant  site  with  the  same  primary 
product.  The  status  of  a  process  unit  as 
a  TPPU  and  as  an  affected  source  or  part 
of  an  affected  source  shall  not  change 
reganUess  of  what  products  are 
produced  in  the  future  by  said  TPPU, 
with  the  excepti<xi  noted  in  paragraph 
(fM3)(i)  of  this  section. 

(i)  If  a  process  unit  terminates  the 
producti(H)  of  all  thermoplastic  products 
and  does  not  anticipate  the  production 
of  any  thermoplastic  product  in  the 
future,  the  process  unit  is  no  longer  a 
TPPU  and  is  not  subject  to  this  rule  after 
notification  is  made  as  specified  in 
parasraph  (0(3)(ii)  of  this  section. 

(iiJTne  owner  or  operator  of  a  process 
unit  that  wishes  to  remove  the  TPPU 
designation  from  the  process  unit,  as 
specified  in  paragraph  (0(3)(i)  of  this 
section,  shall  notify  the  Administrator. 
This  notification  shall  be  accompanied 
by  rationale  for  why  it  is  anticipated 
that  no  thermoplastic  products  will  be 
produced  in  the  process  unit  in  the 
future. 

(iii)  If  a  process  unit  meeting  the 
criteria  of  paragraph  (0(3)(i)  of  this 
section  begins  the  production  of  a 
thermoplastic  product  in  the  future,  the 
owner  or  operator  shall  use  the 
procedures  in  paragraph  (0(4)(i)  of  this 
section  to  determine  if  the  process  imit 
is  re-designated  as  a  TPPU. 

(4)  If  the  primary  {Moduct  of  a  process 
unit  is  not  a  thermoplastic  product,  then 
said  process  unit  is  not  an  affected 
souroe  nor  is  it  part  of  any  affected 
source  subject  to  this  rule.  Said  process 
unit  is  not  subject  to  this  rule  at  any 
time,  regardless  of  what  product  is  being 
produced.  The  status  of  a  process  unit 
as  not  being  a  TPPU,  and  therefore  not 
an  affiacted  source  nor  part  of  en  affected 
source  subject  to  this  subpart,  shall  not 
change  regardless  of  what  products  are 
produced  in  the  future  by  said  TPPU, 
with  the  exception  noted  in  paragraph 
(f)(4)(i)  of  this  section. 

(i)  If,  at  any  time  beginning  September 
12,  2001,  the  owner  or  opoator 
determines  that  a  thermoplastic  product 
is  the  primary  product  for  the  process 
unit  based  on  actual  production  data  for 
any  preceding  consecutive  five-year 
period,  then  the  process  unit  shall  be 
designated  as  a  TPPU.  If  said  TPPU 
meets  all  the  criteria  of  paragraph''(a)  of 
this  section  and  is  not  subject  to  another 
subpart  of  40  CFR  part  63,  it  is  either  an 
affscted  source  or  part  of  an  affected 
source  and  shall  be  subject  to  this  rula 

(ii)  If  a  process  unit  meets  the  criteria 
of  paragraph  (0(4)(i)  of  this  section,  the 
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owner  or  operator  shall  notify  the 
Administrator  within  6  months  of 
making  this  detennination.  The  TPPU, 
as  the  entire  affected  source  or  part  of 
an  affected  source,  shall  be  in 
compliance  with  the  provisions  of  this 
rule  within  3  years  from  the  date  of  such 
notification. 

(iii)  If  a  process  unit  is  re-designated 
as  a  TPPU  but  does  not  meet  all  the 
criteria  of  paragraph  (a)  of  this  section, 
the  owner  or  operator  shall  notify  the 
Administrator  within  6  months  of 
making  this  determination.  Said 
notification  shall  include 
documentation  justifying  the  TPPU's 
status  as  not  being  an  affected  source  or 
not  being  pert  of  an  affscted  source. 

(5)  Once  the  primary  product  of  a 
process  unit  has  been  determined  to  be 
a  thermoplastic  product  and  it  has  been 
determined  that  ail  the  criteria  of 
paragraph  (a)  of  this  section  are  met  for 
said  TPPU,  the  owner  or  operator  of  the 
afiiected  source  shall  comply  with  the 
standards  for  the  primary  product. 
Owners  or  operators  of  flexible 
operetion  imits  shall  comply  with  the 
standards  for  the  primary  product  as 
sped&ed  in  either  paragraph  (f)(5)(i)  ot 
(0(5)(ii)  of  this  section,  except  as 
specified  in  paragraph  (f)(5)(iii)  of  this 
section. 

(i)  Each  owner  or  operator  shall 
determine  the  group  status  of  each 
onisaion  point  that  is  part  of  said 
flexible  operation  unit  based  on 
emission  point  characteristics  vfhen  the 
primary  product  is  being  manufactured. 
Based  on  this  finding,  the  owner  or  . 
operator  shall  comply  with  the 
applicable  standards  for  the  primary 
product  for  each  emission  point,  as 
appropriate,  at  all  times,  regardless  of 
what  product  is  being  produced. 

(ii)  Alternatively,  each  owner  or 
opentoT  shall  determine  the  group 
status  of  eech  emission  point  that  is  part 
of  said  flexible  operation  unit  based  on 
the  emission  point  characteristics  when 
each  product  produced  l^  the  flexible 
operation  unit  is  manufactured, 
regardless  of  whether  said  product  is  a 
thwrnoplastic  product  or  not  Based  on 
these  findings,  the  owner  or  operator 
shall  comply  with  the  applicable 
standards  for  the  primary  product  for 
each  emission  point,  as  appropriate, 
regardless  of  what  product  is  being 
produced. 

NolK  Under  this  scenario  it  is  possible  that 
the  group  status,  and  tlierefore  the 
rBquirement  to  achieve  emission  reductions, 
for  an  emission  point  may  change  depending 
on  the  product  being  produced. 

(iii)  Whenever  a  flexible  operation 
imit  manufactures  a  product  that  meets 
the  criteria  of  paragraph  (b)  of  this 


section  (i.e.,  does  not  use  or  produce 
any  organic  HAP),  all  activities 
as^Kdated  with  the  manufacture  of  said 
product  shall  be  exempt  from  the 
requirements  of  this  rule,  to  include  the 
operation  and  monitoring  of  control  at 
recovery  devices. 

(6)  The  determination  of  the  primary 
product  for  a  process  unit,  to  include 
the  determination  of  applicability  of  this 
subpart  to  process  units  that  are 
designed  and  operated  as  flexible 
operation  units,  shall  be  reported  in  the 
Notification  of  Comphance  Status 
required  by  §  63.1335(e)(5)  when  the 
primary  product  is  determined  to  be  a 
thermoplastic  product.  The  Notification 
of  Compliance  Status  shall  include  the 
information  specified  in  either 
paragraph  (f)(6)(i)  or  (f)(6)(ii)  of  this 
section.  If  the  primary  product  is 
determined  to  be  something  other  than 

a  thermoplastic  product,  the  owner  or 
operator  shall  retain  information,  data, 
and  analysis  used  to  document  the  basis 
for  the  determination  that  the  primary 
product  is  not  a  thermoplastic  product 

(i)  If  the  TPPU  manuractures  only  one 
thermoplastic  product,  identification  of 
said  thermoplastic  product 

(ii)  If  the  TPPU  is  designed  and 
operated  as  a  flexible  operation  unit,  the 
informaton  specified  in  paragraphs 
(f)(6)(u)(A)  through  (f)(6)(u)(C)  of  this 
section,  as  appropriate. 

(A)  identification  of  the  primary 
product. 

(B)  Information  concerning  operating 
time  and/or  production  mass  for  each 

Sroduct  that  was  used  to  make  the 
eteimination  of  the  primary  product 
imder  paragreph  (f)(2)(i)  or  (f)(2)(ii)  of 
thissectioiu 

(C)  Identification  of  which 
compliance  option,  either  paragraph 
(f)(5)(i)  or  (f)(5)(ii)  of  this  section,  has 
been  selected  by  the  owner  at  operator. 

(7)  To  demonstrate  compliance  witii 
the  rule  during  those  periods  when  a 
flexible  operation  unit  that  is  subject  to 
this  subpart  is  producing  a  product 
other  than  a  thermoplastic  product  or  is 
producing  a  thermoplastic  product  that 
is  not  the  primary  product,  the  owner  or 
operator  shall  comply  with  either 
paragraphs  (n(7)(i)  through  (f)(7)(il)  or 
paragraph  (f)(7)(iii)  of  this  section. 

(i)  Establish  parameter  monitoring 
levels,  as  specified  in  §  63.1334,  for 
those  emission  points  designated  as 
Group  1,  as  appropriate. 

(ii)  Submit  tne  parameter  monitoring 
levels  developed  under  paragraph 
(f)(7)(i)  of  this  section  and  the  ImsIs  for 
than  in  the  Notification  of  Compliance 
Status  report  as  specified  in 
§  63.1335(e)(5). 

(iii)  Demonstrate  that  the  parameter 
monitoring  levels  established  for  the 


primary  product  are  also  appropriate  for 
those  periods  when  products  other  than 
the  primary  product  are  being  produced. 
Material  demonstrating  this  finding 
shall  be  submitted  in  the  Notification  of 
Compliance  Status  report  as  specified  in 
§  63.1335(e)(5). 

(g)  Storage  vessel  oymership 
detennination.  The  owner  or  operator 
shall  follow  the  procedures  specified  ia 
paragraphs  (gKl)  tiirough  (g)(8)  of  this 
section  to  determine  to  which  process 
unit  a  storage  vessel  shall  belong. 

(1)  If  a  storage  vessel  is  already 
subject  to  another  subpart  of  40  CFR 
part  63  on  September  12. 1996,  said 
storage  vessel  shall  belong  to  the 
process  unit  subject  to  the  other  subpart. 

(2)  If  a  storage  vessel  is  dedicated  to 
a  single  process  unit,  the  storage  vessel 
shall  belong  to  that  process  unit. 

(3)  If  a  storage  vessel  is  shared  among 
process  units,  then  the  storage  vessel 
shall  belong  to  that  process  unit  located 
on  the  same  plant  site  as  the  storage 
vessel  that  has  the  greatest  input  into  or 
output  from  the  storage  vessel  (i.e.,  said 
process  unit  has  the  predominant  use  of 
the  storage  vessel). 

(4)  If  predominant  use  cannot  be 
determined  for  a  storage  vessel  that  is 
shared  among  process  units  and  if  one 
of  those  process  units  is  a  TPPU  subject 
to  this  subpart,  the  storage  vessel  shaU 
belonfi  to  said  TPPU. 

(5)  U  predominant  use  cannot  be 
determined  for  a  storage  vessel  that  is 
shared  among  process  units  and  if  more 
than  one  of  the  process  imits  are  TPPUs 
that  have  different  primary  products 
and  that  are  subject  to  this  subpart,  then 
the  owner  or  operator  shall  assign  the 
storage  vessel  to  any  one  of  the  said 
TPPUs. 

(6)  If  the  predominant  use  of  a  storage 
vessel  varies  from  year  to  year,  then 
predominant  use  shall  be  detennined 
Dased  on  the  utilization  that  occurred 
during  the  year  preceding  September  12, 
1996  or  based  on  the  expected 
utilization  for  the  5  years  foUowii^ 
September  12, 1996  for  existing  amcted 
sources,  whichever  is  more 
representative  of  the  expected 
operations  for  said  storage  vessel,  and 
based  on  the  first  5  years  alter  initial 
start-up  for  new  afiected  sources.  The 
determination  of  predominant  use  shall 
be  reported  in  the  Notification  of 
Compliance  Status  required  by 

§  63.1335(e)(5).  If  the  predominant  use 
changes,  the  redeterminaticm  of 
predominant  use  shall  be  reported  in 
the  next  Periodic  Report. 

(7)  If  the  storage  vessel  begins 
receiving  material  from  (or  sending 
material  to)  another  process  unit;  or 
ceasing  to  receive  material  from  (or  send 
material  to)  a  process  unit;  or  if  the 
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applicability  of  this  subpart  to  a  storage 
vessel  has  btiien  determined  according  to 
the  provisions  of  paragraphs  (g)(1) 
throu^  (g)(6)  of  this  section  and  then 
is  a  significant  change  in  the  use  of  the 
storage  vessel  that  could  reasonably 
change  the  predominant  use,  the  owner 
or  operator  shall  reevaluate  the 
applicability  of  this  subpart  to  the 
storage  vessel. 

(8)  Where  a  storage  vessel  is  located 
at  a  major  source  that  includes  one  or 
more  process  units  which  place  material 
into,  or  receive  matuials  from  the 
storage  vessel,  but  the  storage  vessel  is 
located  in  a  lank  fiarm,  the  appUcability 
of  this  subpart  shall  be  determined 
acocmiins  to  the  provisions  in 
pwagraphs  (|)(8)(i)  through  (g)(8Miv)  of 
this  section. 

(i)  The  stoiage  vessel  may  only  be 
assigned  to  q  process  imit  that  utilizes 
the  storage  vessel  and  does  not  have  an 
intervening  storage  vessel  for  that 
product  (or  mw  materials,  as 
appropriate).  With  respect  to  any 
process  unit,  an  intervening  storage 
vessel  means  a  storage  vessel  connected 
by  hard-piping  to  the  process  umit  and 
to  the  storage  vessel  in  the  tank  Cmn  so 
that  product  or  raw  material  entering  or 
leaving  the  pvocess  imit  flows  into  (or 
from)  the  intervoiing  storage  vessel  and 
does  not  flow  directly  into  (or  from)  the 
storage  vessel  in  the  tank  farm. 

(ii)  If  there,  is  no  process  unit  at  the 
maJOT  sourca  that  meets  the  criteria  of 
paragraph  (g)(8)(i)  of  this  section  with 
respect  to  a  storage  vessel,  this  subpart 
does  not  apply  to  the  storage  vessel. 

(iii)  If  there  is  only  one  process  unit 
at  the  major  source  that  meets  the 
criteria  of  paragraph  (g)(8)(i)  of  this 
section  with  respect  to  a  storage  vessel. 
\the  storage  vessel  shall  be  assigned  to 
that  process  unit 

(ivj  If  there  are  two  or  more  process 
imits  at  the  major  source  that  meet  the 
criteria  of  paragraph  (g)(8)(i)  of  this 
section  with  respect  to  a  storage  vessel, 
the  storage  vessel  shall  be  assigned  to 
one  of  tbose  process  units  according  to 
the  provisions  of  paragraph  (g)(7)  of  this 
section.  The  predominant  use  shall  be 
determined  among  only  those 
thermoplastic  product  process  units  that 
meet  the  criteria  of  paragraph  (g)(8)(i)  of 
this  section. 

(h)  Recovery  operation  equipment 
ownership  determination.  The  owner  or 
operator  shall  follow  the  procedures 
specified  in  paragraphs  (h)(1)  through 
(h)(7)  of  this  section  to  determine  to 
which  process  unit  recovery  operation 
equipment  shall  belong. 

(1)  If  recovery  operation  equipment  is 
already  subject  to  another  subpart  of  40 
CFR  part  63  on  September  12, 1996.  said 
recovery  operation  equipment  shall 


belong  to  the  process  unit  subject  to  the 
other  subpart. 

(2)  If  recovery  operation  equipment  is 
used  exclusively  by  a  single  process 
unit,  the  recovery  operation  shall  belong 
to  that  process  unit. 

(3)  If  recovery  operation  equipment  is 
shared  among  process  imits,  then  the 
recovery  operation  equipment  shall 
belong  to  that  process  unit  located  on 
the  same  plant  site  as  the  recovery 
operation  equipment  that  has  the 
greatest  input  into  or  output  from  the 
recovery  operation  equipment  (i.e..  said 
process  unit  has  the  predominant  use  of 
the  lecovwy  operation  equipment). 

(4)  If  predominant  use  cannot  be 
determined  for  recovery  operation 
equipment  that  is  shared  among  process 
units  and  if  one  of  those  process  units 
is  a  TPPU  subject  to  this  subpart,  the 
recovery  operation  equipment  shall 
belong  to  said  TPPU. 

(5)  u  predominant  use  cannot  be 
determined  for  recovery  operation 
equipment  that  is  shared  among  process 
units  and  if  more  than  one  of  the 
process  units  are  TPPUs  that  have 
difiiarent  primary  products  and  that  are 
subject  to  this  subpart,  then  the  owner 
or  o(>erator  shall  assign  the  recovery 
operatimi  equipment  to  any  one  of  said 
TPPUs. 

(6)  If  the  predominant  use  of  recovery 
operation  eqiiipment  varies  from  yea  to 
year,  then  predominant  use  shall  be 
determined  based  on  the  utilization  that 
occurred  diuing  the  year  preceding 
September  12. 1996  or  based  on  the 
expected  utilization  for  the  5  yeare 
following  September  12, 1996  for 
existing  affected  sources,  whichever  is 
the  more  representative  of  the  expected 
operations  for  said  recovery  operations 
equipment,  and  based  on  the  first  5 
yeere  after  initial  start-up  for  new 
affected  sources.  This  determination 
shall  be  reported  in  the  Notification  of 
Compliance  Status  required  by 
§63.1335(e)(5].  If  the  predominant  use 
changes,  the  redetermination  of 
predominant  use  shall  be  repmted  in 
the  next  Periodic  Report. 

(7)  If  there  is  an  unexpected  change  in 
the  utilization  of  recovery  operation 
equipment  that  could  reasonably  change 
the  predominant  use,  the  owner  or 
operator  shall  redetermine  to  which 
process  unit  the  recovery  operation 
belongs  by  reperfbrming  the  procediues 
specified  in  paragraphs  (h)(2)  through 
(h)(6)  of  this  section. 

(i)  Changes  or  additions  to  plant  sites. 
The  provisions  of  paragraphs  (i)(l) 
through  (i)(4)  of  this  section  apply  to 
ownen  or  operators  that  change  or  add 
to  their  plant  site  or  affected  source. 
Paragraph  (i)(5)  of  this  sectiim  provides 
examples  of  what  are  and  are  not 


considered  process  changes  for 
purposes  of  paragraph  (i)  of  this  section. 

(1)  Adding  a  TPPU  to  a  plant  site.  The 
provisions  of  paragraphs  (i)(l)(i) 
through  (iMl)(ii)  of  this  section  apply  to 
ownen  or  operatora  that  add  TPPUs  to 

a  plant  site. 

(i)  If  a  TPPU  is  added  to  a  plant  site, 
said  addition  shall  be  a  new  afiiected 
source  and  shall  be  subject  to  the 
requiremoits  for  a  new  affected  source 
in  this  subpart  upon  initial  start-up  or 
by  September  12. 1996,  whichever  is 
later,  if  said  addition  meets  the  criteria 
specified  in  paragraphs  (i)(l)(i](A) 
through  (i)(l)(i)(B)  and  either  (i)(l)(i)(C) 
or  (i)(l)(i)(D)  of  this  section: 

(A)  Said  addition  meets  the  definition 
of  construction  in  §  63.2; 

(B)  Such  construction  commenced 
after  March  29, 1995:  and 

(C)  Said  addition  has  the  potential  to 
emit  10  tons  per  year  or  more  of  any 
HAP  or  25  tons  per  year  or  more  of  any 
combination  of  HAP,  and  the  primary 
product  of  said  addition  is  ciurently 
produced  at  the  plant  site  as  the  primary 
product  of  an  affected  source;  or 

(D)  The  primary  product  of  said 
addition  is  not  currently  produced  at 
the  plant  site  as  the  primary  product  of  . 
an  affected  source  and  the  pknt  site 
meets,  or  after  the  addition  is  completed 
will  meet,  the  definition  of  major 
source. 

(ii)  If  a  TPPU  is  added  to  a  plant  site, 
said  addition  shall  be  subject  to  the 
requirements  fcM'  an  existing  affiscted 
source  in  this  subpart  upon  initial  start- 
up or  by  3  years  after  September  12. 
1996.  whichever  is  later,  if  said  addition 
does  not  meet  the  criteria  specified  in 
paragraph  (i)(l)(i)  of  this  section  and  the 
plant  site  meets,  or  after  the  addition  is 
completed  will  meet,  the  definition  of 
major  source. 

(2)  Adding  emission  points  or  making 
process  changes  to  existing  affected 
sources.  The  provisions  of  paragraphs 
(i)(2)(i)  tiirough  (i)(2)(ii)  of  this  section 
apply  to  ownen  or  operatora  that  add 
emission  points  or  make  process 
changes  to  an  existing  affected  source. 

(i)  lif  any  process  change  is  made  or 
emission  point  is  added  to  an  existing 
affected  source,  or  if  a  process  change 
creating  one  or  more  additional  Group 
1  emission  point(s)  is  made  to  an 
existing  affected  source,  said  affiected 
source  shall  be  a  new  affected  source 
and  shall  be  subject  to  the  requirmnents 
for  a  new  affected  source  in  this  subpart 
upon  initial  start-up  or  by  September 
12, 1996,  whichever  is  later,  if  said 
process  change  or  addition  meets  the 
criteria  specified  in  paragraphs 
(i)(2)(i)(A)  through  (i)(2)(i)(B)  of  this 
section: 
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(A)  Said  process  change  or  addition 
meets  the  definition  of  reconstruction  in 
$63.2;  and 

(B)  Such  reconstruction  conunenced 
after  March  29. 1995. 

(ii)  If  any  process  change  is  made  ot 
emission  point  is  added  to  an  existing 
afilacted  source,  or  if  a  process  change 
creating  aao  or  more  additional  Group 
1  emission  point(s)  is  made  to  an 
existing  affected  source  and  said  process 
change  or  addition  does  not  meet  the 
criteria  specified  in  paragraphs 
(i)(2)(i)(A)  through  (i)(2)(i)(B)  of  this 
section,  the  resulting  emission  point(s) 
shall  be  subject  to  the  requirements  for 
an  existing  affected  source  in  this 
subpart.  Said  emission  point(s)  shall  be 
in  compliance  upon  initial  start-up  or 
by  3  years  after  September  12. 1996, 
whichever  is  later,  unless  the  owner  or 
operator  demonstrates  to  the 
Administrator  that  achieving 
compliance  will  take  longer  than 
making  said  process  change  or  addition. 
If  this  demonstration  is  made  to  the 
Administrator's  satisfaction,  the  owner 
or  operator  shall  follow  the  procedures 
in  paragrai^  (i)(2)(iii)(A)  throu^ 
(iK2)(iii)(C)  of  this  section  to  establish  a 
compliance  date. 

(iii)  To  establish  a  compliance  date  for 
an  emission  point  or  points  specified  in 
.  paragraph  (i]i(2)(ii)  of  this  section,  the 
procedures  specified  in  paragraphs 
(i)(2)(iii)(A)  through  (i)(2)(iii)(C)  of  this 
section  shall  be  followed. 

(A)  The  owner  or  operator  shall 
submit  to  the  Administrator  for 
approval  a  compliance  schedule,  along 
with  a  justification  for  the  schedule. 

(B)  The  compliance  schedule  shall  be 
submitted  within  180  days  after  the 
process-change  or  addition  is  made  or 
the  information  regarding  said  change  or 
addition  is  known  to  the  owner  or 
operator,  unless  the  compliance 
schedule  has  been  previously  submitted 
to  the  permitting  authority.  The 
compliance  schedule  may  be  submitted 
in  the  next  Periodic  Report  if  the 
process  change  or  addition  is  made  after 
the  date  the  Notification  of  Compliance 
Status  report  is  due. 

(C)  The  Administrator  shall  approve 
the  compUance  schedule  or  request 
changes  within  120  calendar  days  of 
receipt  of  the  compliance  schedule  and 
justification. 

(3)  Existing  source  requirements  for 
Group  2  emission  points  that  become 
Group  1  emission  points.  If  a  process 
change  or  addition  that  does  not  meet 
the  criteria  in  paragraph  (i)(l)  or  {i)(2)  of 
this  section  is  made  to  an  existing  plant 
site  or  existing  affected  source,  and  the 
change  causes  a  Group  2  emission  point 
to  become  a  Group  1  emission  point,  for 
said  emission  point,  the  owner  or 


operator  shall  comply  with  the 
requirements  of  this  subpart  for  existing 
(koup  1  emission  points.  Compliance 
shall  be  achieved  as  expeditiously  as 
practicable,  but  in  no  event  later  than  3 
years  after  said  emission  point  becomes 
a  Group  1  emission  point. 

(4)  Existing  source  requirements  for 
some  emission  points  that  become 
subject  to  the  requirements  of  subpart  H 
of  Ms  part.  If  a  compressor  becomes 
subject  to  §  63.164,  the  owner  or 
operator  shall  be  in  compUance  upon 
initial  start-up  or  by  3  years  after 
September  12, 1996.  whichever  is  later, 
imless  the  owner  or  operator 
demonstrates  to  the  Administrator  that 
achieving  compUance  will  take  longer 
than  making  the  change.  If  this 
demonstration  is  made  to  the 
Administrator's  satisfaction,  the  owner 
or  operator  shall  follow  the  procedures 
in  paragraphs  (i)(2)(iii)(A)  through 
(i)(2)(iii)(C)  of  this  section  to  estabUsh  a 
compUance  date. 

(5)  Determining  what  are  and  are  not 
process  changes.  For  purposes  of 
paragraph  (i)  of  this  section,  examples  of 

f>rocess  changes  include,  but  are  not 
imited  to,  changes  in  production 
capacity,  feedstock  type,  or  catalyst 
type,  or  whenever  there  is  a 
replacement,  removal,  or  the  addition  of 
recovery  equipment.  For  purposes  of 
paragraph  (i)  of  this  section,  process 
changes  do  not  include:  process  upsets, 
unintentional  temporary  process 
changes,  and  changes  that  are  within  the 
equipment  configuration  and  operating 
conditions  documented  in  the 
Notification  of  CompUance  Status  report 
required  by  §  63.1335(e)(5). 

0)  Apphcability  of  this  subpart  except 
during  periods  of  start-up,  shutdown, 
and  malfunction.  Each  provision  set 
forth  in  this  subpart  or  referred  to  in  this 
subpart  shall  apply  at  all  times  except 
during  periods  of  start-up,  shutdown, 
and  malfunction  if  the  start-up, 
shutdown,  or  malfunction  precludes  the 
ability  of  a  particular  emission  point  of 
an  affected  source  to  comply  with  one 
or  more  specific  ph)visions  to  which  it 
is  subject.  Start-up,  shutdown,  and 
malfunction  is  defined  in  §63.1312  for 
aU  emission  points  except  equipment 
leaks  subject  to  subpart  H  of  this  part, 
which  shall  follow  the  provisions  for 
periods  of  start-up,  malfunction,  and 
process  unit  shutdown,  as  defined  in 
§63.161.  Only  then  shall  an  emission 
point  not  be  required  to  comply  with  all 
appUcable  provisions  of  this  subpart. 

§  63.131 1    CompUance  adwdule  and 
raiaOonahip  to  existing  appiicabia  rules, 
(a)  Affected  sources  are  required  to 
achieve  compUance  on  or  before  the 
dates  specified  in  paragraphs  (b) 


through  (d)  of  this  section  Paragraph  (e) 
of  this  section  provides  information  on 
requesting  compliance  extensions. 
Paragraphs  (f)  through  (1)  of  Uiis  section 
discuss  the  relation^p  of  this  subpart 
to  subpart  A  of  this  part  and  to  other 
applicable  rules.  Where  an  override  of 
another  authority  of  the  Act  is  indicated 
in  this  subpart,  only  compliance  with 
the  provisions  of  this  subpart  is 
required.  Paragraph  (m)  of  this  section 
specifies  the  meaning  of  time  periods. 

(b)  New  affected  sources  that 
commence  construction  or 
reconstruction  aftM'  March  29. 1995 
shall  be  in  compliance  with  this  subpart 
upon  initial  start-up  or  September  12. 
1996.  whichever  is  later,  as  provided  in 
§  63.6(b). 

(c)  Eating  afiiBcted  sources  shaU  be 
in  compliance  with  this  subpart  (except 
for  §  63.1331  for  which  compUance  is 
covered  by  paragraph  (d)  of  this  section) 
no  later  than  3  years  after  September  12, 
1996.  as  provided  in  §  63.6(c).  imless  an 
extension  has  been  granted  as  specified 
in  paragraph  (e)  of  this  section. 

(d)  Except  as  provided  few  in 
paragraphs  (d)(1)  through  {d)(5)  of  this 
section,  existing  affected  sources  shaU 
be  in  compliance  with  §  63.1331  no  later 
than  March  12.  1997  unless  a  request  for 
a  compliance  extension  is  granted 
pursuant  to  Section  112(i)(3)(B)  of  the 
Act,  as  discussed  in  §  63.182(a)(6). 

(1)  Compliance  with  the  compressor 
provisions  of  §  63.164  shall  occur  no 
later  than  September  12. 1997  for  any 
compressor  meeting  one  or  more  of  the 
criteria  in  paragraphs  (d)(l)(i)  through 
(d)(l)(iii)  of  this  section  if  the  work  can 
be  accomplished  without  a  process  imit 
shutdown,  as  defined  in  §63.161: 

(i)  The  seal  system  wiU  be  replaced; 

(ii)  A  barrier  fluid  system  wiU  be 
installed;  or 

(iii)  A  new  barrier  fluid  will  be 
utiUzsd  which  requires  changes  to  the 
existing  barrier  fluid  system. 

(2)  Compliance  with  the  compressor 
provisions  of  §  63.164  shall  occur  no 
later  than  February  12, 1998  for  any 
compressor  meeting  all  the  criteria  in 
paragraphs  (d)(2)(i)  through  (d)(2)(u)  of 
this  section: 

(i)  The  compressor  meets  one  or  more 
of  the  criteria  specified  in  paragraphs 
(d)(l)(i)(A)  through  (d)(l)(i)(B)  of  this 
.section: 

(A)  The  work  can  be  accomplished 
without  a  process  imit  shutdown  as 
defined  in  §  63.161;  or 

(B)  The  additional  time  is  actually 
necessary  due  to  the  unavailabiUty  of 
parts  beyond  the  control  of  the  owner  or 
operator. 

(ii)  The  owner  or  operator  submits  the 
request  for  a  compliance  extension  to 
the  Environmental  Protection  Agency 
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CEPA)  Regional  Office  at  the  addresses 
listed  io  S83.13  no  later  than  45 
calendar  days  beficMV  March  12, 1997. 
TIm  request  for  a  compliance  extension 
shall  contahi  the  information  specified 
in  §63.6(iM!B)(i]  (A),  (B).  and  (D).  Unless 
the  EPA  lU^onal  Office  objects  to  the 
request  for  a  compliance  extension 
within  30  c^endar  days  after  receipt  of 
the  request^  the  request  shall  be  deemed 
approved.  | 

(3)  If  conipliance  with  the  compressor 
provisions  of  §  63.164  cannot  reasonably 
be  achieved  without  a  process  unit 
shutdown,  as  defined  in  §  63.161.  the 
owner  w  operator  shall  achieve 
compliance  no  later  than  September  14, 
1998.  The  owner  or  operator  who  elects 
to  use  this  provision  shall  submit  a 
request  for  a  compliance  extmsion  m 
accordance  with  the  requirements  of 
paiBgraph  ^K2)(ii)  of  this  section. 

(4)  If  compliance  with  the  compressor 
provisions  of  $  63.164  cannot  be 
achieved  without  replacing  the 
oomprassor  or  recasting  the  distance 
piece,  the  oRwner  or  operator  shall 
achieve  compliance  no  later  than 
September  13, 1999.  The  owner  or 
operator  who  elects  to  use  this  provision 
shall  submit  a  request  for  a  compliance 
extmsian  in  aoccmlance  with  \i» 
requirements  of  paragraph  (d)(2)(ii)  of 
this  section 

(5)  Compliance  with  the  provisions  of 
$63,170  shall  occur  no  later  than 
September  13, 1999. 

(e)  Pursuant  to  section  112(i)(3)(B)  of 
the  Act,  an  owner  or  operator  may 
request  an  extension  allowing  the 
existing  source  up  to  1  additional  year 
to  comply  with  section  ll2(d] 
standards,  for  purposes  of  this  siibpart, 
a  request  for  an  extension  shall  be 
submitted  to  the  operating  permit 
authority  as  part  of  the  operating  permit 
application  or  to  the  Administrator  as  a 
separate  submittal  or  as  part  of  the 
Precompliance  Report.  Requests  for 
extensions  shall  be  submitted  no  later 
than  the  date  the  Precompliance  Report 
is  required  to  be  submitted  in 
S63.1335(e)(3)(i).  The  dates  specified  in 
%  63.6(1)  for  submittal  of  requests  for 
extensions  shall  not  apply  to  this 
subpart. 

(1)  A  request  for  an  extension  of 
compliance  shall  include  the  data 
described  in  §  63.6(i)(6)(i)  (A),(B),  and 
ID). 

(2)  The  requirements  in  §  63.6(i)(8) 
through  §63. 6(i)(14)  shall  govern  the 
review  and  approval  of  requests  for 
extensions  of  complimce  with  this 
subpart. 

(f)  Table  1  of  this  subpart  specifies  the 
provisions  of  subpart  A  of  this  part  that 
apply  and  &ose  that  do  not  apply  to 


owners  and  operators  of  affected  sources 
subject  to  this  subpart. 

(g)(1)  After  the  compliance  dates 
specified  in  this  section,  an  affected 
source  subject  to  this  subpart  that  is  also 
subject  to  the  {Mrovisions  of  subpart  I  of 
this  part,  is  required  to  OHnply  only 
with  the  provisions  of  this  subpart. 
After  the  comphance  dates  specified  in 
this  section,  said  afiiscted  soiirce  shall 
no  longer  be  subject  to  subpart  I  of  this 
part. 

(2)  Said  affected  sources  that  elected 
to  comply  with  subpart  I  of  this  part 
through  a  quality  improvement 
program,  as  specified  in  §  63.175  or 
§  63.176  or  both,  may  elect  to  continue 
these  programs  without  interruption  as 
a  means  of  complying  with  this  subpart. 
In  other  words,  oecoming  subject  to  this 
subpart  does  not  restart  or  reset  the 
"compliance  clock"  as  it  relates  to 
reduced  burden  earned  through  a 
quality  improvement  program. 

(h)  After  the  compliance  dates 
specified  in  this  section,  a  storage  vessel 
that  belongs  to  an  afiiacted  source 
subj^  to  this  subpart  that  is  also 
subject  to  the  provisions  of  40  CFR  part 
60,  subpart  Kb,  is  required  to  comply 
only  with  the  provisions  of  this  subpart. 
After  the  compliance  dates  specified  in 
this  section,  said  storage  vessel  shall  no 
longer  be  subject  to  40  CFR  part  60, 
subpart  Kb. 

(ij(l)  Except  as  provided  in  paragraph 
(i)(2)  of  this  section,  after  the 
comphance  dates  specified  in  this 
section,  affected  Sources  producing  PET 
using  a  continuous  terephthalic  acid 
process,  producing  PET  using  a 
continuous  dimethyl  terephthalate 
process,  or  producing  polystyrene  resin 
using  a  continuous  process  subject  to 
this  subpart  that  are  also  subject  to  the 
provisi(Mis  of  40  CFR  part  60,  subpart 
DDD,  are  required  to  comply  only  with 
the  provisions  of  this  subpart.  After  the 
compliance  dates  sp)ecified  in  this 
section,  said  sources  shall  no  longer  be 
subject  to  40  CFR  part  60,  subpart  DDD. 

(2)  Existing  affected  sources 
producing  PET  using  a  continuous 
terephthalic  acid  hi^  viscosity  multiple 
end  ftnisher  process  shall  continue  to  be 
subject  to  40  CFR  60.562-l(c)(2)(ii)(C). 
Once  said  affected  source  becomes 
subject  to  and  achieves  compliance  with 
§  63.1329(c)  of  this  subpart,  said 
affected  source  is  no  longer  subject  to 
the  provisions  of  40  CFR  part  60, 
subpart  DDD. 

(j)  Affected  sources  subject  to  this 
subpart  that  are  also  subject  to  the 
provisions  of  subpart  Q  of  this  part  shall 
comply  with  both  subparts. 

(k)  After  the  compliance  dates 
specified  in  this  section,  an  affected 
source  subject  to  this  subpart  that  is  also 


subject  to  the  provisions  of  40  CFR  part 
60,  subpart  W,  is  required  to  comply 
only  with  the  provisions  of  this  subpart. 
After  the  comphance  dates  specified  in 
this  section,  said  source  shall  no  longor 
be  subject  to  40  CFR  part  60,  subpart 
W. 

(1)  After  the  comphance  dates 
specified  in  this  section,  a  distillation 
operation  that  belongs  to  an  affiected 
source  subject  to  this  subpart  that  is  also 
subject  to  the  provisions  of  40  CFR  part 
60,  subpart  NNN,  is  required  to  comply 
only  with  the  provisions  of  this  subpart. 
After  the  compliance  dates  specified  in 
this  section,  said  distillation  operation 
shall  no  longer  be  subject  to  40  CFR  part 
60,  subpart  NNN. 

(m)  All  terms  in  this  subpart  that 
define  a  period  of  time  for  completion 
of  required  tasks  (e.g.,  weddy,  monthly, 
quarterly,  annual),  imless  specified 
otherwise  in  the  section  or  subsecticm 
tiiat  imposes  the  requirement,  refer  to 
the  standard  calendar  periods. 

(1)  Notwithstanding  time  periods 
specified  in  this  subpart  for  completion 
of  required  tasks,  such  time  periods  may 
be  changed  by  mutual  agreement 
between  the  owner  or  operator  and  the  - 
Administrator,  as  specified  in  subpart  A 
of  this  part  (e.g.,  a  period  could  begin 
on  the  compliance  date  or  another  date, 
rather  than  on  the  first  day  of  the 
standard  calendar  period).  For  each  time 
fieriod  that  is  changed  by  agreement,  the 
revised  period  shall  remain  in  effect 
until  it  is  changed.  A  new  request  is  not 
necessary  for  each  recurring  period. 

(2)  Where  the  period  specified  for 
compliance  is  a  standard  caleiidar 
period,  if  the  initial  compliance  date 
occun  after  the  beginning  of  the  period, 
comphance  shall  be  required  according 
to  the  schedule  specified  in  paragraphs 
(m)(i)  or  (m)(il)  of  this  secticm,  as 
appropriate. 

(i)  Compliance  shall  be  required 
before  the  end  of  the  standard  calendar 
pwiod  within  which  the  compliance 
deadline  occura,  if  there  ranain  at  least 
3  days  for  tasks  that  must  be  performed 
weekly,  at  least  2  weeks  for  tasks  that 
must  be  performed  monthly,  at  least  1 
month  for  tasks  that  must  be  performed 
each  quarter,  or  at  least  3  months  for 
tasks  that  must  be  performed  annually; 
or 

(ii)  In  all  other  cases,  compliance 
shall  be  required  before  the  end  of  the 
first  full  standard  calendar  p>eriod  aftw 
the  period  within  which  the  initial 
comphance  deadline  occurs. 

(3)  In  all  instances  where  a  provision 
of  this  subpart  requires  completion  of  a 
task  during  each  multiple  successive 
period,  an  owner  or  operator  may 
perform  the  required  task  at  any  time 
during  the  specified  period,  provided 
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that  the  task  is  conducted  at  a 
reasonable  interval  after  completion  of 
the  task  during  the  previous  period. 

163.1312    Deflnitions. 

(a)  The  following  terms  used  in  this 
subpart  shall  have  the  meaning  given 
them  in  §63.2.  §63.101.  §63.111.  and 
§  63.161  as  specified  after  each  term: 
Act  (§63.2) 
Administrator  (§  63.2) 
Automated  monitoring  and  recording 

system  (§63.111) 
Average  concentration  (§63.111) 
Boiler  (§63.111) 
Bottoms  receiver  (§63.161) 
By  compound  (§63.111) 
By-product  (§63.101) 
Car-seal  (§63.111) 
Chemical  manufacturing  process  unit 

(§63.101) 
Closed-vent  system  (§63.111) 
Co-product  (§63.101) 
Combustion  device  (§63.111) 
Commenced  (§63.2) 
Compliance  date  (§  63 . 2) 
Compliance  schedule  (§63.2) 
Connector  (§63.161) 
Construction  (§  63.2) 
Continuous  monitoring  system  (§  63.2) 
Continuous  record  (§  63.111) 
Continuous  recorder  (§63.111) 
Cover  (§63.111) 
Distillation  unit  (§  63.111) 
Emission  standard  (§  63.2) 
Emissions  averaging  (§  63.2) 
EPA  (§63.2) 
Equipment  (§63.161) 
Equipment  leak  (§63.101) 
Existing  soim^e  (§  63.2) 
External  floating  roof  (§  63.111) 
Fill  (§63.111) 
Fixed  roof  (§63.111) 
Flame  zone  (§63.111) 
Flexible  operation  luiit  (§63.101) 
Floating  roof  (§63.111) 
Flow  indicator  (§  63.111) 
(koup  1  wastewater  streams  (§63.111) 
Group  2  wastewater  streams  (§  63.111) 
Halogens  and  hydrogen  halides 

(§63.111) 
Hazardous  air  pollutant  (§  63.2) 
Impurity  (§63.101) 
In  organic  hazardous  air  pollutant 

service  (§63.161) 
Indneiator  (§  63. 1 1 1 ) 
Instrumentation  system  (§  63.161) 
Internal  floating  roof  (§  63.111) 
Lesser  quantity  (§  63.2) 
Major  source  (§  63.2) 
Malfunction  (§  63.2) 
Mass  flow  rate  (§63.111) 
Maximum  true  vvpot  pressure  (§63.111) 
New  source  (§  63.2) 
Open-ended  valve  or  line  (§63.161) 
(grating  permit  (§  63.101) 
Organic  HAP  service  (§  63.161) 
Organic  monitoring  device  (§63.111) 
Own&t  or  operator  (§  63.2) 


Performance  evaluation  (§63.2) 

Performance  test  (§  63.2) 

Permitting  authority  (§63.2) 

Plant  site  (§63.101) 

Point  of  generation  (§63.111) 

Potential  to  emit  (§  63.2) 

Primary  ftiel(§  63.111) 

Process  heater  (§  63.111) 

Process  unit  shutdown  (§63.161) 

Process  wastewater  (§  63.101) 

Process  wastewater  stream  (§  63.111) 

Product  separator  (§  63.111) 

Reactor  (§63.111) 

Reconstruction  (§  63.2) 

Recovery  device  (§  63.111) 

Reference  control  technology  for  process 

vents  (§63.111) 
Reference  control  technology  for  storage 

vessels  (§63.111) 
Reference  control  technology  for 

wastewater  (§63.111) 
ReUef  valve  (§63.111) 
Research  and  development  facility 

(§63.101) 
Residual  (§63.111) 
Run  (§63.2) 

Secondary  hiel  (§63.111) 
Sensor  (§63.161) 
Shutdown  (§  63.2) 
Specific  gravity  monitoring  device 

(§63.111) 
Start-up  (§63.2) 
Start-up,  shutdown,  and  malfunction 

plan  (§63.101) 
State  (§63.2) 

Surge  control  vessel  (§  63.161) 
Temperature  monitoring  device 

(§63.111) 
Test  method  (§  63.2) 
Total  resource  effectiveness  index  value 

(§63.111) 
Treatment  process  (§63.111) 
Unit  operation  (§63.101) 
Visible  emission  (§  63.2) 
Waste  management  uiut  (§63.111) 
Wastewater  (§63.101) 
Wastewater  stream  (§  63.111) 

(b)  All  other  terms  used  in  this 
subpart  shall  have  the  meaning  given 
them  in  this  section.  If  a  term  is  defined 
in  §§63.2, 63.101, 63.111.  or  63.161  and 
in  this  section,  it  shall  have  the  meaning 
given  in  this  section  for  purposes  of  this 
subpart. 

Acrylonitrile  butadiene  styrene  latex 
resin  (ABS  latex)  means  ABS  produced 
through  an  emulsion  process,  however 
the  product  is  not  coagulated  or  dried  as 
typically  occurs  in  an  emulsion  process. 

Acrylonitrile  butadiene  styrene  resin 
(ABS)  means  styrenic  terpolymers 
consisting  primarily  of  acrylonitrile.  1.3- 
butadiene.  and  styrene  monomer  units. 
ABS  is  ustially  composed  of  a  styrene- 
acrylonitrile  copolymer  continuous 
phase  with  dispersed  butadiene  derived 
rubber. 

Acrylonitrile  styrene  acrylate  resin 
(ASA)  means  a  resin  formed  using 


acryUc  ester-based  elastomers  to  impect- 
modify  styrene  acrylonitrile  resin 
matrices. 

Aggregate  batch  vent  stream  means  a 
gaseous  emission  stream  containing 
only  the  exhausts  from  two  or  more 
batch  process  vents  that  are  ducted 
together  before  being  routed  to  a  control 
device  that  is  in  continuous  operation. 

Affected  source  is  defined  in 
§  63.1310(a). 

Alpha  methyl  styrene  acrylonitrile 
resin  (AMSAN)  means  copolymers 
consisting  primarily  of  alpha  methyl 
styrene  and  acrylonitrile. 

Average  flow  rate,  as  used  in 
conjunction  with  wastewater 
provisions,  is  determined  by  the 
specifications  in  §  63.144(c);  or.  as  used 
in  conjunction  with  batch  process  vent 
provisions,  is  determined  by  the 
specifications  in  §  63.1323(e). 

Batch  cycle  means  the  operational 
step  or  steps,  from  start  to  finish,  that 
occur  as  part  of  a  batch  unit  operation. 
Batch  cycle  limitation  means  an 
enforceable  restriction  on  the  number  of 
batch  cycles  that  can  be  performed  in  a 
year  for  an  individual  batch  process 
vent. 

Batch  emission  episode  means  a 
discrete  emission  venting  episode 
associated  with  a  single  batch  unit 
operation.  Multiple  batch  emission 
episodes  may  occur  from  a  single  batch 
unit  operation. 

Batch  process  means  a  discontinuous 
process  Involving  the  bulk  movement  of 
material  through  sequential 
manufacturing  steps.  Mass.  temperature, 
concentration,  and  other  properties  of 
the  process  vary  with  time.  Addition  of 
raw  material  and  withdrawal  of  product 
do  not  typically  occiu*  simultaneously  in 
a  batch  process.  For  the  purposes  of  this 
subpart,  a  process  producing  polymers 
is  characterized  as  continuous  or  batch 
based  on  the  operation  of  the 
polymerization  reactors. 

Batch  process  vent  means  a  point  of 
emission  from  a  batch  imit  operation 
having  a  gaseous  emission  stream  with 
annual  organic  HAP  emissions  greater 
than  225  kilograms  per  year.  Batch 
process  vents  exclude  relief  valve 
discharges  and  leaks  from  equipment 
regulated  under  §63.1331. 

Batch  unit  operation  means  a  unit 
operation  operated  in  a  batch  process 
mode. 

Compounding  unit  means  a  unit 
operation  which  blends,  melts,  and 
resoUdifies  soUd  polymers  for  the 
purpose  of  incorporating  additives, 
colorants,  or  stabilizers  into  the  final 
thermoplastic  product.  A  unit  operation 
whose  primary  purpose  is  to  ranove 
residual  monomers  from  polymers  is  not 
a  compounding  unit. 
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Continuotis  process  means  a  process 
where  the  inputs  and  outputs  flow 
continuously  through  sequential 
manufactuhiig  steps  throughout  the 
duration  of  tfae  process.  Continuous 
processes  typically  approach  steady- 
state  conditions.  Continuous  processes 
typically  in%4>lve  the  simultaneous 
addition  of  mw  material  and  withdrawal 
of  product.  For  the  purposes  of  this 
subpart,  a  pnx»ss  producing  polymers 
is  characterised  as  continuous  or  batch 
based  on  tb#operation  of  the 
polymerization  reactors. 

Continuous  process  vent  means  a 
point  of  emission  from  a  continuous 
unit  operation  within  an  affected  source 
having  a  gaseous  emission  stream 
containing  greater  than  0.005  weight 
percent  total  organic  HAP.  Continuous 
process  ventt  exclude  relief  valve 
discharges  and  leaks  from  equipment 
regulated  under  §63.1331. 

Continuous  unit  operation  means  a 
unit  operation  operated  in  a  continuous 
process  mode. 

Control  device  is  defined  in  §63.111. 
except  that  the  term  "process  vents" 
shall  be  replitced  with  the  term 
"continuous  process  vents  subject  to 
§63.1315"  for  the  purpose  of  this 
subpart. 

Drawing  Unit  means  a  unit  operation 
which  converts  polymer  into  a  different 
shape  by  malting  or  mixing  the  polymer 
and  then  pijling  it  through  an  orifice  to 
create  a  continuously  extruded  product. 

Emission  point  means  an  individual 
continuous  process  vent,  batch  process 
vent,  storage  vessel,  wastewater  stream, 
equipment  leak,  heat  exchange  system, 
or  process  contact  cooling  tower. 

Emulsion  process  means  a  process 
carried  out  with  the  reactants  in  an 
emulsified  fprm  (e.g.,  polymerization 
reaction). 

Expandable  polystyrene  resin  (EPS) 
means  a  polystyrene  bead  to  which  a 
blowing  agent  has  been  added  using 
either  an  in-eitu  suspension  process  or 
a  post-impr«gnation  suspension  process. 

Extruding^  unit  means  a  unit  operation 
which  converts  polymer  into  a  different 
shape  by  malting  or  mixing  the  polymer 
and  then  foflcing  it  through  an  orifice  to 
create  a  continuously  extruded  product 

Group  1  batch  process  vent  means  a 
batch  process  vent  releasing  annual 
organic  HAP  emissions  greater  than  the 
level  specified  in  §  63.1323(d)  and  with 
a  cutoff  flow  rate,  calculated  in 
accordance  with  §  63.1323(f),  greater 
than  or  equal  to  the  annual  average  flow 
rate. 

Group  2  batch  process  vent  means  a 
batch  proceis  vent  that  does  not  fall 
within  the  definition  of  a  Group  1  batch 
process  vent. 


Group  1  continuous  process  vent 
means  a  continuous  process  vent 
releasing  a  gaseous  emission  stream  that 
has  a  total  resource  effectiveness  index 
value,  calculated  aoc(Hding  to  §63.115, 
less  than  or  equal  to  1.0  unless  the 
continuous  process  vent  is  associated 
with  existing  thermoplastic  product 
process  units  that  produce  methyl 
methacrylate  butadiene  styrene  resin, 
then  said  vent  falls  within  the  Group  1 
definition  if  the  released  emission 
stream  has  a  total  resource  effiectiveness 
index  value  less  than  or  equal  to  3.7. 

Group  2  continuous  process  vent 
means  a  continuous  process  vent  that 
does  not  fall  within  the  definition  of  a 
Group  1  continuous  process  vent. 

Group  1  storage  vessel  means  a 
storage  vessel  at  an  existing  affected 
source  that  meets  the  applicability 
criteria  specified  in  Table  2  or  Table  3 
of  this  subpart,  or  a  storage  vessel  at  a 
new  affected  source  that  meets  the 
applicability  criteria  specified  in  Table 
4  or  Table  5  of  this  subpart. 

Group  2  storage  vessel  means  a 
storage  vessel  that  does  not  fall  within 
the  definition  of  a  Group  1  storage 
vessel. 

Halogenated  aggregate  batch  vent 
stream  means  an  aggregate  batch  vent 
stream  determined  to  have  a  total  mass 
emission  rate  of  halogen  atoms 
contained  in  organic  compounds  of 
3,750  kilograms  per  year  or  greater 
determined  by  the  procediues  specified 
in  §63. 1323(h). 

Halogenated  batch  process  vent 
means  a  batch  process  vent  determined 
to  have  a  mass  emission  rate  of  halogen 
atoms  contained  in  organic  compoimds 
of  3,750  kilograms  per  year  or  greater 
determined  by  the  procedures  specified 
in  §  63.1323(h). 

Halogenated  continuous  process  vent 
means  a  continuous  process  vent 
determined  to  have  a  mass  emission  rate 
of  halogen  atoms  contained  in  organic 
compounds  of  0.45  kilograms  per  hour 
or  greater  determined  by  the  procedures 
specified  in  §63.115(d)(2)(v). 

Heat  exchange  system  means  any 
cooling  tower  system  or  once-through 
cooling  water  system  (e.g.,  river  or  pond 
water)  designed  and  operated  to  not 
allow  contact  between  the  cooling 
medium  and  process  fluid  or  gases  (i.e., 
a  noncontact  system).  A  heat  exchange 
system  can  include  more  than  one  heat 
exchanger  and  can  include  recirculating 
or  once-through  cooling  systems. 

Maintenance  wastewater  means 
wastewater  generated  by  the  draining  of 
process  fluid  from  components  in  the 
TPPU  into  an  individual  drain  system 
prior  to  or  during  maintenance 
activities.  Maintenance  wastewater  can 
be  generated  during  planned  and 


unplanned  shutdowns  and  during 
periods  not  associated  with  a  shutdown. 
Examples  of  activities  that  can  generate    ' 
maintenance  wastewater  include 
descaling  of  heat  exchanger  tubing 
bvmdles,  cleaning  distillation  column 
traps,  draining  of  low  legs  and  high 
point  bleeds,  draining  of  pumps  into  an 
individual  drain  system,  reactor  and 
equipment  washdown.  and  draining  of 
portions  of  the  TPPU  for  repair. 

Mass  process  means  a  process  carried 
out  through  the  use  of  thermal  energy 
(e.g.,  polymerization  reaction).  Mass 
processes  do  not  utilize  emulsifying  or 
suspending  agents,  but  can  utilize 
catalysts  or  other  additives. 

Material  recovery  section  means  the 
equipment  that  recovers  unreacted  or 
by-product  materials  from  any  process 
section  for  return  to  the  TPPU,  off-site 
purification  or  treatment,  or  sale. 
Equipment  used  to  store  recovered 
materials  are  not  included.  Equipment 
designed  to  separate  unreacted  or  by- 
product material  fiom  the  polymer 
product  are  to  be  included  in  this 
process  section,  provided  that  at  the 
time  of  initial  compliance  some  of  the 
material  is  recovered  for  reuse  in  the 
process,  off-site  purification  or 
treatment,  or  sale.  Otherwise,  such 
equipment  are  to  be  assigned  to  one  of 
the  other  process  sections,  as 
appropriate.  If  equipment  are  used  to' 
recover  unreacted  or  by-product 
material  and  return  it  directly  to  the 
same  piece  of  process  equipment  from 
which  it  was  emitted,  then  said  recovery 
equipment  are  considered  part  of  the 
process  section  that  contains  the  process 
equipment.  On  the  other  hand,  if 
equipment  are  used  to  recover 
unreacted  or  by-product  material  and 
retiuD  it  to  a  different  piece  of  process 
equipment  in  the  same  process  section, 
said  recovery  equipment  are  considered 
part  of  a  material  recovery  section. 
Equipment  that  treats  recovered 
materials  are  to  be  included  in  this 
process  section,  but  equipment  that  also 
treats  raw  materials  are  not  to  be 
included  in  this  process  section.  The 
latter  equipment  are  to  be  included  in 
the  raw  materials  preparation  section. 
Equipment  used  for  the  on-site  recovery 
of  ethylene  glycol  from  PET  plants, 
however,  are  not  included  in  the 
material  recovery  section;  they  are  to  be 
included  in  the  polymerization  reaction 
section.  Equipment  used  for  the  on-site 
recovery  of  ethylene  glycol  and  other 
materials  (e.g.,  methanol)  from  PET 
plants  are  not  included  in  the  material 
recovery  section;  these  equipment  are  to 
be  included  in  the  polymerization 
reaction  section. 

Methyl  methacrylate  acrylonitrile 
butadiene  styrene  resin  (MABS)  means 
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ttyrenic  polymers  containing  msthyl 
msthacrylate,  acrylonitrile,  butadioie. 
and  styrene.  MABS  is  prepared  by 
dissolving  or  dispersing  polybutadiena 
lubbo' in  a  mixture  of  metbyl 
methacrylate-acry  IcHiitrile-^yrana  and 
butadiene  monomer.  The  graft 
polymerization  is  carried  out  by  a  bulk 
or  a  suqMDsion  process. 

Methyl  tnethoayiate  butadiene 
styrene  reain  (MBS)  means  styrenic 
polymers  containing  methyl 
methacrylate,  butadiene,  and  styrene. 
Productitm  of  MBS  is  achieved  using  an 
emulsion  process  in  which  methyl 
methacrylate  and  styrene  are  grafted 
onto  a  styrene-butadiene  rubber. 

Nitrile  resin  means  a  resin  produced 
through  the  polymerization  of 
acrylonitrile,  methyl  acrylate,  and 
butadiene  latex  using  an  emulsicm 
process. 

Organic  hazardous  air  pollutants) 
(organic  HAP)  means  one  or  more  of  the 
chnnicals  listed  in  Table  6  of  this 
subpart  or  any  other  chemical  which  is: 

(1)  Knowingly  introduced  into  the 
manuCecturing  process  othw  than  as  an 
impurity,  or  has  been  or  will  be  reported 
under  any  Federal  or  State  program, 
such  as  Title  V  or  the  Emergency 
Planning  and  Community  £ght-To- 
Know  Act  section  311.  312,  or  313;  and 

(2)  Listed  in  Table  2  of  subpart  P  of 
thispart. 

PET  using  a  dimethyl  terephthalate 
process  means  the  manufacturing  of 
PET  based  on  the  esterification  of 
dimethyl  terephthalate  with  ethylene 
glycol  to  form  the  intermediate 
monomer  bi8-(2-hydroxyethyl)- 
terephthalate  that  is  subiequendy 
pol^erized  to  form  PET. 

PET  using  a  terephthalic  acid  process 
means  the  manufacturing  of  PET  based 
on  the  esterification  reaction  of 
twephthalic  add  with  ethylene  glycol  to 
form  the  intermediate  moncmaer  bis-(2- 
hydroxyethylHerephthalate  that  is 
subsequentlv  polymerized  to  form  PET. 
JMjnethylene  terephthalate)  resin 
(PET)  means  a  polymer  or  copolymer 
comprised  of  at  least  50  percent  bi8-(2- 
hydroxyethylHerephthalate  by  weight. 

Polymerization  reaction  section 
means  the  equipment  designed  to  cause 
m(momer(s}  to  react  to  fiwm  polymers, 
including  equipment  desipied  primarily 
to  cause  the  formation  of  diort  pcHymer 
chains  (e.g..  oligomers  or  low  polymers), 
but  not  including  equipment  designed 
to  prepare  raw  materials  for 
polymOTization  (e.g.,  esterification 
vessels).  For  the  purposes  of  these 
standards,  the  polymerization  reaction 
section  begins  with  the  equipmmt  used, 
to  transfer  the  materials  firom  the  raw 
materials  preparation  section  and  ends 
with  the  last  vessel  in  which 


polymerization  occun.  Equipment  used 
for  the  on-site  recovery  of  ethylene 
glycol  fatHn  PET  plants,  however^are 
included  in  this  {nooess  secti<m,  rather 
dun  in  the  material  rscovery  process 
section. 

Polystyrene  resin  means  a 
thermoplastic  polymer  or  copolymer 
comprised  of  at  least  80  percent  styrene 
or  para-methylstyrene  by  weight. 

Primary  product  is  denned  in  and 
determinea  by  the  procedures  specified 
in  §  63.1310(f). 

Process  contact  cooling  tower  system 
means  a  cooling  tower  system  that  is 
designed  and  operated  to  allow  contact 
between  the  cooling  mediiun  and 
process  fluid  or  gases. 

Process  section  means  the  equipment 
designed  to  accomplish  a  general  but 
well-defined  task  in  polymers 

Production.  Process  sections  include, 
ut  are  not  limited  to.  nw  materials 
preparation,  polymerization  reaction, 
and  material  recovoy.  A  process  section 
may  be  dedicated  to  a  single  TPPU  or 
cranmon  to  more  than  one  TPPU. 

Access  unit  means  a  collection  of 
equipment  assembled  and  connected  by 
pipes  or  ducts  to  process  raw  materials 
and  to  manufacture  a  product 

Process  vent  means  a  point  of 
emissicm  from  a  unit  operation  having  a 
gaseous  emission  stream.  Typical 
process  vents  include  condenser  vmts. 
dryer  vents,  vacuiun  pumps,  steam 
ejectors,  and  atmospheric  vents  from 
reactcws  and  other  process  vessels,  but 
do  not  include  pressiire  relief  valves. 

Product  means  a  compound  or 
material  which  is  manufactured  by  a 
process  unit.  By-products,  isolated 
intermediates,  impurities,  wastes,  and 
trace  contaminants  are  not  considered 
products. 

Raw  materials  preparation  section 
means  the  equipment  at  a  polymer 
manufacturing  plant  designed  to 
prepare  raw  materials,  such  as 
mcmomere  and  solvents,  for 
polymerization.  For  the  purposes  of 
these  standards,  this  process  section 
begins  with  the  equipmrat  used  to 
transfer  raw  materiafs  from  st(»age  and/ 
or  the  equipment  used  to  transfer 
recovered  material  frt»n  the  material 
recovery  process  sections,  and  ends 
with  the  last  piece  (A  equipment  that 
prepares  the  material  for 
polymerization.  The  raw  materials 
preparati(Mi  section  may  include 
equipment  that  is  used  to  purify,  dry.  or 
otherwise  treat  raw  materials  or  raw  and 
recovered  materials  together;  to  activate 
catalysts:  and  to  {Homote  esterification 
including  the  ftwmation  of  some  short 
polymer  chains  (oligomere).  The  raw 
materials  preparation  section  does  not 
include  equipment  that  is  designed 


primarily  to  accomplish  the  formation 
of  oligomos.  the  treatment  of  recovered 
matnials  alone,  or  the  storage  of  raw 
matoials. 

Recovery  operations  equipment 
means  the  equipment  used  to  separate 
the  omiponents  of  process  streams. 
Recovery  operations  equipment 
includes  distillaticm  unit,  condensen. 
etc.  Equipment  used  for  wastewater 
treatment  shall  not  be  considered 
recovery  operations  equipment. 

Solid  state  polymerization  unit  means 
a  unit  operation  which,  through  the 
application  of  heat,  furthere  the 
polymerization  (i.e.,  increases  the 
intrinsic  viscosity)  of  polymer  chips. 

Steady-state  conditions  means  that  all 
variables  (temperatures,  pressures. 
volumes,  flow  rates,  etc]  in  a  process  do 
not  vary  significantly  with  time;  minor 
fluctuations  about  constant  mean  values 
can  occur. 

Storage  vessel  means  a  tank  or  other 
vessel  that  is  used  to  store  liquids  that 
contain  one  or  mate  organic  HAP  and 
that  has  been  assigned,  according  to  the 
procedures  in  §63.1310(gJ,  to  a  TPPU 
that  is  subject  to  this  subpart  Storage 
vessels  do  not  include: 

(1)  vessels  permanenUy  attached  to 
motor  vehicles  such  as  trucks,  railcars, 
barges,  or  ships; 

(2)  pressure  vessels  designed  to 
operate  in  excess  of  204.9  kilopascals 
and  without  breathing  or  worldng  losses 
to  the  atmosphere; 

(3)  vessels  with  capacities  smaller 
than  38  cuIhc  metera; 

(4)  vessels  and  equipment  storing 
and/or  handling  material  that  contains 
no  organic  HAP  and/or  organic  HAP  as 
impurities  only;  and 

(5)  wastewater  storage  tanks. 
Styrene  acrylonitrile  resin  (SAN) 

means  copolymen  consisting  primarily 
of  styrene  and  acrylonitrile  monomer 
units. 

Suspension  process  means  a  process 
carried  out  witii  the  reactants  in  a  state 
of  suspension,  typically  achieved 
throu^  the  use  of  watBt  md/or 
suspending  agents  (e.g.,  polymerizstion 
reaction). 

Thermoplastic  product  means  one  of 
the  following  types  of  products: 

(1)  ABS  latex; 

(2)  ABS  uttng  a  batch  emulsion 
process; 

(3)  ABS  using  a  batch  suspension 
process; 

(4)  ABS  using  a  continuous  emulsion 
process; 

(5)  ABS  using  a  continuous  mass 
process; 

(6)  ASA/AMSAN; 

(7)  EPS; 

(8)  MABS; 

(9)  MBS: 
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(10)  nitrile  resin; 

(11)  PET  using  a  batch  dimethyl 
terephthalat*  process; 

(12)  PET  using  a  batch  terephthalic 
add  process;  i^ 

(13)  PET  using  a  continuous  dimethyl 
terephthaiatf  process; 

(14)  PET  using  a  continuous 
terephthalic  acid  process; 

(15)  PET  using  a  continuous 
terephthalic  acid  high  viscosity  multiple 
end  finisher  process; 

(16)  polystyrene  resin  using  a  batch 
process: 

(17)  polystyrene  resin  using  a 
continuous  process; 

(18)  SAN  using  a  batch  process;  or 

(19)  SAN  «sing  a  continuous  process. 
Thermophstic  product  process  unit 

(TPPU)  meaas  a  collection  of  equipment 
assembled  and  connected  by  process 
pipes  or  duc^,  excluding  gas,  sanitary 
sewage,  wat4r  (i.e..  not  wastewater),  and 
steam  connections,  used  to  process  raw 
materials  and  to  manufacture  a 
thermoplastic  product  as  its  primary 
product.  This  collection  of  equipment 
includes  process  vents  firom  process 
vessels;  stortge  vessels,  as  determined 
in  §63.1310(^;  and  the  equipment  (i.e., 
pumps,  compressors,  agitators,  pressure 
relief  devices,  sampling  connection 
systems,  open-ended  valves  or  lines, 
valves,  connectors,  and  instrumentation 
systems  that  are  associated  with  the 
thermoplastic  product  process  imit)  that 
are  subject  to  the  equipment  leak 
provisions  as  specified  in  §  63.1331. 

Total  organic  compounds  (TOC) 
means  those  compounds  excluding 
methane  and  ethane  measured 
according  to  the  procedures  of  Method 
18  or  Method  25A,  40  QFR  part  60. 
appendix  A. 

Year  means  any  consecutive  12- 
month  period  or  365  rolling  days.  For 
the  purposes  of  emissions  averaging,  the 
term  year  applies  to  any  12-month 
period  selected  by  the  facility  and 
defined  in  its  Emissions  Averaging  Plan. 
For  the  purposes  of  batch  cycle 
limitations,  the  term  year  applies  to  the 
12-month  period  defined  by  the  facility 
in  its  Notification  of  Compliance  Status. 

§03.1313    Emission  standards. 

(a)  Except;as  allowed  under 
paragraphs  (js)  and  (c)  of  this  section, 
the  owner  of  operator  of  an  existing  or 
new  affected  source  shall  comply  with 
the  provisions  in: 

(1)  Sectiof  63.1314  for  storage  vessels; 

(2)  SectioSs  63.1315  or  63.1316 
through  63.1320,  as  appropriate,  for 
continuous  process  vents; 

(3)  Sectio^  63.1321  for  batch  process 
vents:  ; 

(4)  Sectiof  63.1328  for  heat  exchange 
systems; 


(5)  Section  63.1329  for  process 
contact  cooling  towers; 

(6)  Section  63.1330  for  wastewater; 

(7)  Section  63.1331  for  equipment 
leaks: 

(8)  Section  63.1333  for  additional  test 
methods  and  procedures: 

(9)  Section  63.1334  for  parameter 
monitcning  levels  and  excxirsions;  and 

(10)  Section  63.1335  for  general 
recordkeeping  and  reporting 
reouirements. 

(d)  Instead  of  complying  with 
§§  63.1314,  63.1315,  63.1316  through 
63.1320..  63.1321,  and  63.1330.  the 
owner  or  operator  of  an  existing  affected 
source  may  elect  to  control  any  or  all  of 
the  storage  vessels,  batch  process  vents, 
continuous  process  vents,  and 
wastewater  streams  vwthin  the  affected 
source  to  different  levels  using  an 
emiss'^ns  averaging  compliance 
aprn     h  that  uses  the  procedures 
s  ed  in  §63.1332.  An  owner  or 

O).  erat or. electing  to  use  emissions 
averaging  must  still  comply  with  the 
provisions  of  §§63.1314,  63.1315, 
63.1316  through  63.1320,  63.1321^and 
63.1330  for  affected  source  emission 
points  not  included  in  the  emissions 
average. 

(c)  A  State  may  decide  not  to  aHow 
the  use  of  the  emissions  averaging 
compliance  approach  specified  in 
paragraph  (b)  of  this  section. 

§  63.1314    Storage  vessel  provisions. 

(a)  This  section  applies  to  each 
storage  vessel  that  belongs  to  an  affected 
source,  as  determined  by  §  63.1310(g). 
Except  as  provided  in  paragraphs  (b) 
through  (d)  of  this  section,  the  owner  or 
operator  of  said  storage  vessels  shall 
comply  with  the  requirements  of 
§§63.119  through  63.123  and  63.148, 
with  the  differences  noted  in  paragraphs 
(a)(1)  through  (a)(16)  of  this  section  for 
the  purposes  of  this  subpart. 

(1)  When  the  term  "storage  vessel"  is 
used  in  §§  63.119  through  63.123  and 
63.148,  the  definition  of  this  term  in 
§63.1312  shall  apply  for  the  piuposes  of 
this  subpart. 

(2)  When  the  term  "Group  1  storage 
vessel"  is  used  in  §§  63.119  through 
63.123  and  63.148.  the  definition  of  this 
term  in  §63.1312  shall  apply  for  the 
purposes  of  this  subpart. 

(3)  When  the  term  "Group  2  storage 
vessel"  is  used  in  §§  63.119  through 
63.123  and  63.148,  the  definition  of  this 
term  in  §63.1312  shall  apply  for  the 
purposes  of  this  subpart. 

(4)  When  the  emissions  averaging 
provisions  of  §  63.150  are  referred  to  in 
§§63.119  and  63.123,  the  emissions 
averaging  provisions  contained  in 

§  63.1332  shall  apply  for  the  purposes  of 
this  subpart. 


(5)  When  December  31, 1992,  is 
referred  to  in  §  63.119,  March  29, 1995 
shall  apply  instead,  for  the  purposes  of 
this  subpart. 

(6)  When  April  22, 1994,  is  refierred  to 
in  §63.119,  September  12, 1996  shall 
apply  instead,  for  the  purposes  of  this 
subpart. 

(7)  Each  owner  or  operator  shall 
comply  with  this  paragraph  (a)(7) 
instead  of  §  63.120(d)(l)(ii)  fbr  the 
purposes  of  this  subpart.  If  the  control 
device  used  to  comply  with  this  section 
is  also  used  to  comply  with  §§  63.1315 
through  63.1330,  the  performance  test 
required  for  these  sections  is  acceptable 
for  demonstrating  compliance  with 

§  63.1 19(e)  fbr  the  piuposes  of  this 
subpart.  The  owner  or  operator  is  not 
required  to  prepare  a  design  evaluation 
for  the  control  device  as  described  in 
§63.120(d)(l)(i)  for  the  purposes  of  this 
subpart  if  the  performance  test  meets 
the  criteria  specified  in  §  63.120 
(d)(l)(ii)(A)  and  (d)(l)(u)(B). 
.   (8)  When  the  term  "operating  range" 
is  used  in  §  63.120(d)(3),  the  term 
"level"  shall  apply  instead,  for  the 
purposes  of  this  subpart.  This  level  shall 
be  established  using  the  procedures 
specified  in  §  63.1334. 

(9)  When  the  Notification  of 
Compliance  Status  requirements 
contained  in  §  63.152(b)  are  referred  to 
in  §§63.120,  63.122.  and  63.123,  the 
Notification  of  Compliance  Status 
reqiiirements  contained  in 

§  63.1335(e)(5)  shall  apply  for  the 
purposes  of  this  subpart. 

(10)  When  the  Periodic  Report 
requirements  contained  in  §  63.152(c) 
are  referred  to  in  §§63.120, 63.122,  and 
63.123,  the  Periodic  Report . 
requirements  contained  in 

§  63.1335(e)(6)  shall  apply  fbr  the 
purposes  of  this  subpart. 

(11)  When  other  reports  as  required  in 
§  63.152(d)  are  referred  to  in  §  63.122, 
the  reporting  requirements  contained  in 
§  63.1335(e)(7)  shall  apply  for  the 
purposes  of  this  subpart. 

(12)  When  the  Implementation  Plan 
requirements  contained  in  §  63.151(c) 
are  referred  to  in  §  63.120  and  §  63.122, 
the  owner  or  operator  of  an  affected 
source  subject  to  this  subpart  need  not 
comply  for  the  purposes  of  this  subpart. 

(13)  When  the  Initial  Notification  Plan 
requirements  contained  in  §  63.151(b) 
are  referred  to  in  §  63.122,  the  owner  or 
operator  of  an  affected  source  subject  to 
this  subpart  need  not  comply  for  the 
purposes  of  this  subpart. 

(14)  Whm  the  determination  of 
equivalence  criteria  in  §  63.102(b)  is 
referred  to  in  §  63.121(a),  the  provisions 
in  §  63.6(g)  shall  apply  for  the  purposes 
of  this  subpart. 


Federal  Register  /  Vol.  61.  No.  178  /  Thurtday,  September  12,  1996  /  Rules  and  Regulations  48239 


(15)  When  a  performance  test  is. 
required  under  the  provisions  of 
§63.120(d)(l)(ii).  the  use  of  Method«8 
or  Method  25A,  40  CFR  part  60, 
appendix  A  is  allowed  for  the  purposes 
of  this  subpart.  The  use  of  Method  25A, 
40  CFR  part  60,  appendix  A  shall 
comply  with  paragraphs  (a)(15)(i)  and 
(a)(15)(ii}  of  this  section. 

(i)  The  organic  HAP  used  as  the 
calibration  gas  for  Method  25A,  40  CFR 
part  60,  appendix  A  shall  be  the  single 
organic  HAP  representing  the  largest 
percent  by  volume  of  the  emissions. 

(ii)  The  use  of  Method  25A,  40  CFR 
part  60,  appendix  A  is  acceptable  if  the 
response  &om  the  high-level  calibration 
gas  is  at  least  20  times  the  standard 
deviation  of  the  response  from  the  zero 
calibration  gas  when  the  instrument  is 
zeroed  on  the  most  sensitive  scale. 

(16)  The  compliance  date  for  storage 
vessels  at  affected  sources  subject  to  the 
provisions  of  this  section  is  specified  in 
§63.1311. 

(b)  Owners  or  operators  of  Group  1 
storage  vessels  that  belong  to  a  new 
afiacted  source  producing  SAN  using  a 
continuous  process  shall  control 
emissions  to  the  levels  indicated  in 
paragraphs  (b)(1)  and  (b)(2)  of  this 
section. 

(1)  For  storage  vessels  with  capacities 
greater  than  or  equal  to  2,271  cubic 
meters  (m^)  ccmtaining  a  liquid  mixture 
having  a  vapor  pressure  greater  than  or 
equal  to  0.5  kilopascal  (lJ>a)  but  less 
thJan  0.7  kPa,  emissions  shall  be 
controlled  by  at  least  90  percent  relative 
to  uncontrolled  emissions. 

(2)  For  storage  vessels  with  capacities 
less  than  151  m'  ccmtaining  a  liquid 
mixtiue  having  a  vapor  pressiue  greater 
than  or  equal  to  10  kPa,  emissions  shall 
be  controlled  by  at  least  98  percent 
relative  to  uncontrolled  emissions. 

(c)  Owners  or  operators  of  Group  1 
storage  vessels  that  belong  to  a  new  or 
existing  afiiscted  source  producing  ASA/ 
AMSAN  shall  control  emissions  by  at 
least  98  percent  relative  to  uncontrolled 
emissions. 

(d)  The  provisions  of  this  subpart  do 
not  apply  to  storage  vessels  containing 
ethylene  glycol  at  existing  or  new 
afiected  sources  and  storage  vessels 
containing  styrene  at  existing  affected 
sources. 

163.1315   Contlmious  prooeee  vent* 


(a)  Except  as  provided  in  paragraphs 
(b)  through  (d)  of  this  section,  the  owner 
or  operator  of  continuous  process  vents 
shall  comply  with  the  requirements  of 
§S  63.113  tiirough  63.118,  with  the 
difilnences  noted  in  paragraphs  (a)(1) 
through  (a)(15)  of  this  section  for  the 
purposes  of  this  subpart 


(1)  When  the  term  "process  vent"  is 
used  in  §§63.113  through  63.118,  apply 
the  term  "continuous  process  v^t,"  and 
the  definition  of  this  term  in  §63.1312 
shall  apply  for  the  purposes  of  this 
subp>art. 

(2)  When  the  term  "Group  1  process 
vent"  is  used  in  §§  63.113  through 
63.118,  apply  the  term  "Group  1 
continuous  process  vent,"  and  the 
definition  of  this  term  in  §  63.1312  shall 
apply  for  the  purposes  of  this  subpart. 

(3)  When  the  term  "Group  2  process 
vent"  is  used  in  §§63.113  throvigh 
63.118,  apply  the  term  "Group  2 
continuous  process  vent,"  and  the 
definition  of  this  term  in  §  63.1312  shall 
apply  for  the  purposes  of  this  subpart. 

(4)  When  December  31, 1992,  Oe.. 
subpart  G  of  this  part  proposal  date)  is 
referred  to  in  §63.113,  apply  the  date 
March  29, 1995  (i.e..  proposal  date  for 
this  subpart)  for  the  purposes  of  this 
subpart. 

(5)  When  §  63.151(f),  alternative 
monitoring  parameters,  and  §  63.152(e), 
submission  of  an  operating  permit,  are 
referred  to  in  §§  63.114(c)  and  63.117(e), 
§63.1335(1),  alternative  monitoring 
parameters,  and  §  63.1335(e)(8). 
submission  of  an  operating  permit, 
respectively,  shall  apply  for  the 
purposes  of  this  subpart. 

(6)  When  the  Notification  of 
Compliance  Status  requirements 
contained  in  §  63.1520)]  are  referred  to 
in  §§63.114,  63.117,  and  63.118,  the 
Notification  of  Compliance  Status 
requirements  contained  in 
§63.1335(e)(5]  ^all  apply  for  the 
purposes  of  this  subpart. 

(7)  When  the  Periodic  Report 
requirements  contained  in  §  63.152(c) 
are  referred  to  in  §§  63.117  and  63.118, 
the  Periodic  Report  requirements 
contained  in  §63. 1335(e)(6)  shall  apply 
for  the  purposes  of  this  subpart. 

(8)  When  the  definition  of  excursion 
in  §  63.152(c)(2)(ii)(A)  is  referred  to  in 
§  63.118(f)(2),  the  definition  of 
excursion  in  §63. 1334(f)  of  this  subpart 
shall  apply  for  the  purposes  of  this 
subpart 

(9)  Owners  and  operators  shall 
comply  with  §63.1334,  parameter 
monitoring  levels  and  excursions, 
instead  of  §  63.114(e)  for  the  purposes  of 
this  subpart.  When  the  term  "range"  is 
used  in  §§  63.117  and  83.118.  the  tenn 
"level"  shall  be  used  instead  for  the 
purposes  of  this  subpart.  This  level  is 
determined  in  accordance  with 
§63.1334. 

-   (10)  If  a  batch  process  vent  is 
combined  with  a  continuous  process 
vent  prior  to  being  routed  to  a  control 
device,  the  combined  vmt  stream  shall 
comply  with  either  paragraph  (aKlO)(i) 


or  (a)(l0)(ii)  of  this  secticm,  as  ^ 

appropriate. 

(i)  If  the  continuous  process  vent  is  a 
Group  1  continuous  process  v«it,  the 
combined  vent  stream  shall  comply 
with  all  requirements  for  a  Group  1 
continuous  process  vent  stream  in 
§§63.113  through  63.118.  with  the 
difiiarences  noted  in  paragraphs  (a)(1) 
through  (aK9)  of  this  section,  for  the 
purposes  of  this  subpart. 

(ii)  If  the  continuous  process  vent  is 
a  Group  2  continuous  process  vent,  the 
total  resource  effectiveness  (TRE)  index 
value  for  the  combined  vent  stream 
shall  be  calculated  at  the  exit  of  any 
recovery  device  and  prior  to  the  control 
device  at  maximum  representative 
operating  conditions.  For  combined 
vent  streams  containing  continuous  and 
batch  process  vents,  the  maximum 
representative  operating  conditions 
shall  be  during  periods  when  batch 
emission  episodes  are  venting  to  the 
control  device,  resulting  in  the  highest 
concentration  of  organic  HAP  in  the 
combined  vent  stream. 

(11)  If  a  batch  process  vent  is 
combined  with  a  continuous  process 
vent  prior  to  being  routed  to  a  recovery 
device,  the  TRE  index  value  for  the 
combined  vent  stream  shall  be 
calculated  at  the  exit  of  the  recovery 
device  at  maximum  representative 
operating  conditions  for  the  purposes  of 
this  subpart.  For  combined  vent  streams 
containing  continuous  and  batch 
process  vents,  the  maximum 
representative  operating  conditions 
shall  be  during  p>eriods  when  batch 
nnission  episodes  are  venting  to  the 
recovery  device,  resulting  in  the  highest 
concentration  of  organic  HAP  in  the 
combined  vent  stream. 

(12)  When  reports  of  process  changes 
are  reqtiired  under  §  63.118  (g),  (h),  (i). 
and  (j),  paragraphs  (a)(12)(i)  throu^ 
(a)(12)(iv)  of  this  section  shall  apply  for 
the  ptuposes  of  this  subpart. 

(i)  For  the  purposes  of  this  subpart, 
whenever  a  process  change,  as  defined 
in  §63. 115(e),  is  made  that  causes  a 
&oup  2  continuous  process  vent  to 
become  a  (koup  1  continuous  process 
vent,  the  owner  or  operator  shall  submit 
a  report  within  180  operating  days  after 
the  process  change  is  made  or  the 
infonnati(m  regarding  the  process 
change  is  known  to  the  owner  or 
operator.  This  report  may  be  included  in 
the  next  Periodic  Report,  as  specified  in 
§63.1335(e)(6)(iii)(D)(2).  The  foUowing 
information  shall  be  submitted: 

(A)  A  description  of  the  process 
change;  and 

(B)  A  schedule  for  compliance  with 
the  provisions  of  this  subpart,  as 
required  under  §  63.1335(e)(6Hiii)(D)(2); 


48240  Federal  Register  /  VoL  61.  No.  178  /  Thursday,  September  12,  1996  /  Rules  and  Regulations 


(ii)  Whenever  a  process  change,  as 
de&ned  in  §  63.115(e),  is  made  that 
caiises  a  Croup  2  process  vent  with  a 
TRE  greats  thian  4.0  to  become  a  Group 
2  process  vent  with  a  TRE  less  than  4.0, 
the  owner  or  operator  shall  submit  a 
report  within  180  operating  days  aiter 
the  procest  change  is  made  or  the 
informatioii  regarding  the  process 
change  is  known  to  the  owner  or 
operator.  This  report  may  be  included  in 
the  next  Periodic  Report,  as  specified  in 
S63.1335(»)(6)(iii)(D)(2).  The  following 
informatiao  shall  be  submitted: 

(A)  A  deecription  of  the  process 
change;  and 

(B)  A  schedule  for  compliance  with 
the  provisions  of  this  subpart,  as 
reauired  under  §63.1335(e)(6)(iii)(D)(2). 

Uii)  Whenever  a  process  change,  as 
deiSned  in  $  63.115(e),  is  made  that 
causes  a  (^oup  2  process  vent  with  a 
flow  rate  Ifss  than  0.005  standard  cubic 
meter  per  ninute  to  become  a  Group  2 
process  vent  with  a  flow  rate  of  0.005 
standard  cubic  meter  per  minute  or 
greater  and  a  TRE  index  value  less  than 
or  equal  to  4.0,  the  owner  or  operator 
shall  submit  a  report  within  180 
operating  days  after  the  process  change 
is  made  or  the  infiormation  regarding  the 
process  chai^  is  known  to  the  owner 
or  operator.  This  report  may  be  included 
in  the  next  Periodic  Report,  as  specified 
in  §63.1335(e)(6)(m)(D)(2).  The 
following  information  shall  be 
submitted: 

(A)  A  deBcriptian  of  the  process 
diange:and 

(B)  A  schedule  for  compliance  with 
the  provisions  of  this  subpart,  as 
required  under  §63.1335(e)(6)(iii)(DK2). 

(iv)  Whatever  a  process  diange,  as 
defined  ini§  63.115(e),  is  made  that 
causes  a  Group  2  process  vent  with  an 
organic  HAP  concentration  less  than  50 
parts  per  million  by  volume  to  become 
a  &oup  2  process  vent  with  an  organic 
HAP  concentration  of  50  parts  per 
miUion  by  voliune  or  greater  and  a  TRE 
index  value  less  than  or  equal  to  4.0,  the 
owner  or  operator  shall  submit  a  report 
within  180  operating  days  after  the 
process  chpnge  is  made  or  the 
infcvmaticii  regarding  the  process 
change  is  known  to  the  owner  or 
operator.  This  report  may  be  included  in 
the  next  Periodic  Report,  as  specified  in 
§63.133S(to)(6)(iti)(D)(2).  The  following 
information  shall  be  submitted: 

(A)  A  description  of  the  process 
change;  and 

(6)  A  schedule  for  compliance  with 
the  provisions  of  this  subpart,  as 
reauired  under  §63. 1335(e)(6)(iii)(D)(2). 

113)  When  the  provisions  of  §  63.116 
(c)(3)  and  (cH4)  specify  that  Method  18. 
40  CFR  part  60,  appendix  A  shall  be 
used.  Method  18  or  Method  2SA.  40 


CFR  part  60,  appendix  A  may  be  used 
for  the  purposes  of  this  subpart.  The  use 
of  Method  25A.  40  CFR  part  60, 
appendix  A  shall  comply  with 
paragraphs  (a)(13)(i)  and  (a)(13)(ii)  of 
this  section. 

(i)  The  organic  HAP  used  as  the 
caUbration  gas  for  Method  2SA,  40  CFR 
part  60.  appendix  A  shall  be  the  single 
organic  HAP  representing  the  largest 
percent  by  volume  of  the  emissions. 

(ii)  The  use  of  Method  25A,  40  CFR 
part  60,  appendix  A  is  acceptable  if  the 
response  from  the  high-level  calibration 
gas  is  at  least  20  times  the  standard 
deviation  of  the  response  from  the  zero 
calibration  gas  when  the  instrument  is 
zeroed  on  the  most  sensitive  scale. 

(14)  When  the  provisions  of 

§  63.116(b)  identify  conditions  under 
which  a  performance  test  is  not 
required,  for  purposes  of  this  subpart, 
the  exemption  in  paragraph  (a)(14)(i) 
shall  also  apply.  Further,  if  a 
performance  test  meeting  the  conditions 
specified  in  paragraph  (a)(14)(ii)  of  this 
section  has  been  conducted  by  the 
owner  or  operator,  the  results  of  said 
performance  test  may  be  submitted  and 
a  performance  test,  as  required  by  this 
section,  is  not  required. 

(i)  An  incinerator  burning  hazardous 
waste  for  which  the  owner  or  operator 
complies  with  the  reqtiirements  of  40 
CFR  part  264,  subpart  O. 

(ii)  Performance  tests  done  for  other 
subparts  in  40  CFR  part  60  or  part  63 
where  total  organic  HAP  or  TOC  was 
meesured,  provided  the  owner  or 
operatOT  can  demonstr^^  that  operating 
conditions  for  the  process  and  control  or 
recovery  device  diuing  the  performance 
test  are  representative  of  ciurrent 
operating  conditions. 

(15)  The  compliance  date  fat 
continuous  process  vents  subject  to  the 
provisions  of  this  section  is  specified  in 
§63.1311. 

(b)  Existing  afiiected  soiirces 
producing  KffiS  shall  comply  with 
either  paragraph  (b)(1)  or  (o)(2)  of  this 
section. 

(1)  Comply  with  paragraph  (a)  of  this 
section,  as  specified  in  paragraphs 
(b)(l)(i)  and  (bMlMii). 

(i)  As  specified  in  §63.1312,  Ooup  1 
continuous  process  vents  at  MBS 
existing  affected  sources  are  those  with 
a  total  resource  effectiveness  value  less 
than  or  equal  to  3.7. 

(ii)  When  ctaoplying  with  this 
paragraph  (b),  the  term  'TRE  of  4.0",  ot 
related  terms  indicating  a  TRE  value  of 
4.0,  referred  to  in  §63.113  through 
§  63.1 18  shall  be  replaced  with  "TRE  of 
6.7,"  for  the  purposes  of  this  subpart 
The  TRE  range  of  3.7  to  6.7  for 
continuous  process  vents  at  existing 
affected  sources  producing  MBS 


corresponds  to  the  TRE  range  of  1.0  to 
4.0  for  other  continuous  process  vents, 
as  i4  applies  to  monitoring, 
recordkeeping,  and  reporting. 

(2)  Not  allow  organic  HAP  emissions 
from  the  collection  of  continuous 
process  vents  at  the  affected  source  to  be 
greater  than  0.000590  kg  organic  HAP/ 
Mg  of  product.  Compliance  with  this 
paragraph  (b)(2)  shall  be  determined 
using  the  procedures  specified  in 
§  63.1333(b). 

(c)  New  affected  sources  producing 
SAN  using  a  batch  process  shall  comply 
with  the  appUcable  requirements  in 
§63.1321. 

(d)  Affiscted  sources  producing  PET  or 
polystyrene  using  a  continuous  process 
are  subject  to  the  emissions  control 
provisions  of  §  63.1316,  the  monitwing 
provisions  of  §  63.1317,  the  testing  and 
compliance  demonstration  provisions  of 
§63.1318,  the  recordkeeping  provisions 
of  §  63.1319,  and  the  reporting 
provisicms  of  §  63.1320. 
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(a)  The  owner  or  operator  of  an 
affected  source  producing  PET  using  a 
continuous  process  shall  comply  with 
paragraph  (b)  of  this  section.  The  owner 
or  operator  of  an  affected  source 
producing  polystyrene  using  a 
continuous  process  shall  comply  with 
paragraph  (c)  of  this  section. 

(bjEach  owner  or  operator  of  an 
affected  source  producing  PET  using  a 
continuous  process  shall  comply  with 
the  requirements  specified  in 
paragraphs  (b)(1)  or  (b)(2)  of  this 
section,  as  appropriate,  and  not  with 
any  of  the  requirements  specified  in  40 
CFR  part  60,  subpart  DDD.  Compliance 
can  be  based  on  either  organic  HAP  or 
TOC 

(1)  Each  owner  or  operator  of  an 
affected  source  producing  PET  using  a 
continuous  dimethyl  terephthalate 
process  shall  comply  with  paragraphs 
(b)(l)(i)  through  (b)(l)(iv)  of  this  section. 

(i)  For  existing  affscted  sources  with 
organic  HAP  emissions  from  continuous 
process  vents  in  the  collection  of 
material  recovery  sections  (i.e.. 
methanol  recovery)  within  the  affected 
source  greater  than  0.12  kg  organic 
HAP/Mg  of  product,  as  determined  Iw 
the  pro(»dure  specified  in  §63.  1318(d) 
and  for  all  new  affected  sources,  limit 
organic  HAP  emissions  from  continuous 
process  vents  in  the  collection  of 
material  recovery  sections  within  the 
affected  source  l^  complying  with  (me 
of  the  following: 

(A)  Not  allow  emissions  to  be  greater 
than  0.018  kg  organic  HAP/Mg  of 
product;  or 
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(B)  Not  allow  the  outlet  gas  stream 
t«nperature  firom  each  final  condenser 
in  a  material  recovwy  section  to  exceed 
+3*C(+37T). 

(ii)  Limit  organic  HAP  emissions  from 
the  continuous  process  vents  in  the 
collection  of  polymerization  reaction 
sections  within  the  affiected  source 
(including  emissions  from  any 
equipment  used  to  further  recover 
ethylene  glycol,  but  excluding 
emissions  from  process  contact  cooling 
towers)  to  0.02  kg  organic  HAP/Mg  of 
product  or  less. 

(iii)  Limit  organic  HAP  emissions 
from  continuous  process  vents  not 
included  in  a  material  recovery  section, 
as  specified  in  paragraph  (b)(l)(i)  of  this 
section,  or  not  included  in  a 
polymerization  reaction  section,  as 
specified  in  paragraph  (bHl)(ii)  of  this 
section,  by  complying  with  §  63.1315. 

(iv)  Limit  orgamc  HAP  emissions 
from  all  batch  process  vents  by 
comphring  with  §  63.1321. 

(2]  £ach  owner  or  operator  of  an 
affiacted  source  producing  PET  using  a 
continuous  terephthalic  add  process 
shall  comply  with  paragraphs  (b)(2)(i) 
through  (b)(2)(iv)  of  this  section. 

(i)  Omit  oiganic  HAP  emissions  from 
the  continuous  process  vents  associated 
with  the  esterification  vessels  in  the 
collection  of  raw  materials  preparation 
sections  within  the  affiected  source  to 
0.04  kg  organic  HAP/Mg  of  product  or 
less.  Limit  organic  HAP  emissions 
associated  with  other  continuous 
process  vents  in  the  collection  of  raw 
materials  preparation  sections  within 
the  affected  source  by  complying  with 
§63.1315. 

(ii)  Limit  organic  HAP  emissions  from 
the  continuous  process  vents  in  the 
collection  of  polymerization  reaction 
sections  within  the  afiected  source 
(including  emissions  from  any 
equipment  used  to  further  recover 
ethylene  glycol,  but  excluding 
emissions  from  process  contact  cooling 
towers)  to  0.02  kg  organic  HAP/Mg  of 
product  or  less. 

(iii)  Limit  organic  HAP  emissions 
from  omtinuous  process  vents  not 
included  in  a  raw  materials  preparation 
section,  as  specified  in  paragraphs 
(b)(2)(i)  of  this  section,  or  not  included 
in  a  polymerization  reaction  section,  as 
specified  in  paragraph  (b)(2)(ii)  of  this 
section,  by  complying  with  §63.1315. 

(iv)  Limit  organic  liAP  emissions 
from  all  batch  process  vents  by 
complying  with  §  63.1321. 

(c)  ^ch  owner  or  operator  of  an 
affected  source  producing  polystyrene 
resin  using  a  continuous  process  shall 
comply  with  the  requirements  specified 
in  paragraphs  (c)(1)  through  (c)(3)  of  this 
section,  as  appropriate,  and  not  with 


any  of  the  requirements  specified  in  40 
CFR  part  60,  subpart  DDD.  CompUance 
can  be  based  on  either  organic  HAP  or 
TOC 

(1)  Limit  organic  HAP  emissions  from 
continuous  process  vents  in  the 
collection  of  material  recovery  sections 
wnthin  the  affected  soiuoe  by  complying 
with  one  of  the  following: 

(i)  Not  allow  emissions  to  be  greater 
than  0.0036  kg  organic  HAP/Mg  of 
product: 

(ii)  Not  allow  the  outlet  gas  stream 
temperatiue  from  each  final  condenser 
in  a  material  recovery  section  to  exceed 
-25'C(-13''F);or 

(iii)  Comply  with  one  of  the 
following: 

(A)  Reduce  emissions  by  98  weight 
percent  or  to  a  concentration  of  20  parts 
per  milUon  by  volume  (ppmv)  on  a  dry 
basis,  whichevw  is  less  stringent.  If  an 
owner  or  operator  elects  to  comply  with 
the  20  ppmv  standard,  the  concentration 
shall  include  a  correction  to  3  percent 
oxygen  only  when  supplemental 
combustion  air  is  used  to  combust  the 
emissions; 

(B)  Combust  the  emissions  in  a  boiler 
or  process  heater  with  a  design  heat 
input  capacity  of  150  million  Btu/hr  or 
greater  by  introducing  the  emissions 
into  the  flame  zone  of  the  boiler  or 
process  heater;  or 

(C)  Combust  the  emissions  in  a  flare  .. 
that  complies  with  the  requirements  of 
§63.11(b). 

(2)  Limit  oi^anic  HAP  emissions  from 
continuous  process  vents  not  included 
in  a  material  recovery  section,  as 
specified  in  paragraph  (c)(l)(i)  of  this 
section,  by  complying  with  §  63.1315. 

(3)  Limit  organic  HAP  emissions  fitun 
all  batch  process  vents  by  complying 
with  §63.1321. 

{63.1317    PET  and  polystyrane  contlnooua 
process  affsctsd  sources    monitoring 
provisions. 

Continuous  process  vents  using  a 
control  or  recovery  device  to  comply 
with  §  63.1316  shall  comply  writh  the 
applicable  monitoring  provisions 
specified  for  continuous  process  vents 
in  §  63.1315(a),  except  as  specified  in 
paragraphs  (a)  and  (b)  of  this  section. 

(a)  For  the  purposes  of  paragraph  (a) 
of  this  section,  ownera  or  operators  shall 
ignore  references  to  group 
determinations  (i.e.,  total  resource 
effectiveness)  and  are  not  required  to 
comply  with  §  63.113. 

(b)  The  monitoring  period  for 
condenser  exit  temperature  when 
complying  with  §  63.1316(b)(l)(i)(B)  or 
§63.1316(c)(l)(ii)  shall  be  each 
consecutive  3-hour  continuous  period 
(e.g.,  6  am  to  9  am,  9  am  to  12  pm).  Each 
owner  or  operator  shall  designate  said 


monitoring  period  in  the  Notificatioa  r  I 
Qxnpliance  Status  required  by 
§63.1335(eK5).      ' 
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compUancs  dsmonstralion  provisions. 

(a)  Except  as  specified  in  paragraphs 
(b)  through  (d)  of  this  section, 
continuous  process  vents  using  a 
control  or  recovery  device  to  comply 
with  §63.1316  shall  comply  with  the 
appUcable  testing  and  compliance 
provisions  for  continuous  process  vents 
specified  in  §63.1315,  except  that,  for 
the  purposes  of  this  paragraph  (a), 
owners  or  operators  shall  ignore 
references  to  group  determination  (i.e., 
total  resource  effectiveness)  and  are  not 
required  to  comply  with  §  63.113. 

(d)  pet  Affected  Sources  Using  a 
Dimethyl  Terephthalate  Process- 
Applicability  Detamination  Pmcedun. 
Owners  or  operators  shall  calculate 
oiganic  HAP  emissions  from  the 
collection  of  material  recovwy  sections 
at  an  existing  affected  source  producing 
PET  using  a  continuous  dimethyl 
terephthalate  process  to  determine 
whether  §63. 1316(a)(l)(i)  is  applicable 
using  the  procedures  specified  in  either' 
paragraph  (b)(1)  or  (b)(2)  of  this  section. 

(1)  Use  Equation  1  of  this  subpart  to 
determine  mass  emissions  per  mass 
product  as  specified  in  paragraphs 
(b)(l)(i)  and.(b)(l)(U)  of  this  section. 


ER  =  t-      ^= 


ttr  (0.001  Pp) 


[Eq.ll 


where: 

ER=Emission  rate  of  total  organic  HAP 

or  TOC,  kg/Mg  product. 
Ei=Emission  rate  of  total  organic  HAP  or 

TOC  in  ccmtinuous  process  vent  i, 

kgAir. 
Pp=The  rate  of  polymer  produced,  kg/far. 
n=Number  of  continuous  process  vents 

in  the  collection  of  material 

recovery  sections  at  the  affiected 

source. 
0.001=Conversion  factor,  kg  to  Mg. 

(i)  The  mass  emission  rate  for  each 
continuous  process  vent,  Ei,  shall  be 
determined  according  to  the  procedures 
specified  in  §  63.116(c)(4).  The  sampling 
site  for  determining  whether 
§  63.1316(a)(lHi)  is  appUcable  shall  be 
before  any  add-on  control  devices  (i.e., 
those  required  by  regulation)  and  after 
those  recovery  devices  installed  as  part 
of  operating  the  material  recovery 
section.  When  the  provisions  of 
§  63.116(c)(4)  specify  that  Method  18.  40 
CFR  part  60,  appendix  A  shall  be  used. 
Method  18  or  Method  25A.  40  CFR  part 
60,  appendix  A  may  be  used  for  the 
purposes  of  this  subpart.  The  use  of 


48242  Bederal  l^^Mar  /  Vol.  61,  No.  178  /  Thiireday,  Septwnber  12.  1996  /  Rules  and  RegnhtiOns 


Method  2$A.  40  CFR  pait  60.  appendix 
A  shall  comply  with  paragraphs 
(bKlHi)(A)  and  (b)(l)(I)(B)  of  this 
aectitm. 

(A)  The  organic  HAP  used  as  the 

calil»atio»  gas  for  Method  2SA,  40  CFR 
part  60.  appendix  A  shaU  be  the  single 
organic  HAP  representing  tito  largest 
percent  bj  volxune  of  die  emissions. 

{fi)  Theluse  of  Method  25A,  40  CFR 
part  60,  atpwidix  A  is  acceptable  if  the 
resp<mse  from  the  high-level  calibation 
gas  is  at  Uest  20  times  the  standard 
deviation  of  the  response  from  the  zero 
calibratioa  gas  when  the  instrument  is 
seroed  on  the  most  sensitive  scale. 

(ii)  The  Tate  of  polymer  produced,  Pp 
(kg/hr),  shall  be  (btnmineid  by  dividing 
the  weight  (kg)  of  polymer  pmled  from 
the  proceis  line  during  the  performance 
test  by  the  nimiber  of  hours  taken  to 
perform  the  performance  test.  The 
wei^t  of  ^lymer  pulled  shall  be 
determined  by  direct  measiirement  or  by 
an  ahemdte  methodology,  such  as 
materials  balance.  If  an  alternate 
methodology  is  used,  a  description  of 
the  methodology,  including  aU 

Erocedures,  data,  and  assumptions  shall 
B  submitted  as  part  of  tlie  Notification 
of  Complice  Status  reqiiired  by 
§  63.1335(e)(5). 

(2)  Use  engineering  assessment,  as 
described  in  §63.1323(b)(6)(i),  to 
demonstrtte  that  mass  emissions  per 
mass  product  are  less  than  or  equal  to 
0.07  kg  oiganic  HAP/N^  product.  If 
mgineering  assessment  shows  that  mass 
emissiona  per  mass  product  are  greater 
than  0.07  kg  organic  HAP/Mg  product 
and  the  owner  or  operator  wishes  to 
dononstrate  that  mass  emissions  per 
mass  product  are  less  than  the  threshold 
emission  rate  of  0.12  kg  organic  HAP/ 
Mg  prodivt,  the  owner  or  operator  shall 
use  the  paocedures  specified  in 
paragraph  (b)(1)  of  this  section. 

(c)  Compliance  with  ^4ass  Emissions 
per  Mass  Product  Standards.  Owners  or 
operators  complying  with  §63.1316 
(b)(lMi)(A).  (b)(l)(ii).  (b)(2)(i),  (b)(2)(ii). 
and  (c)(l)(i)  shall  demonstrate 
compliance  with  the  mass  emissions  p>er 
mass  product  requirements  using  the 
procedures  specified  in  paragraph  (b)(1) 
of  this  section,  except  that  the  sampling 
site  specified  in  paragraph  (b)(l)(i)  of 
this  section  shall  be  at  the  outlet  of  the 
last  control  or  recovery  device. 

(d)  Compliance  with  Temperature 
Limits  for  Find  Condensers.  Ownere  or 
operators;Complying  with 
§63.131^)(lMi)(B)  or  §63.1316(c)(l)(ii) 
shall  permrm  an  initial  performance  test 
as  specified  in  paragraph  (d)(1)  of  this 
section  to  demonstrate  initial 
compliance  with  the  temperature  limit 
requirements  and  shall  demonstrate 


continuous  compliance  as  specified  in 
paragraph  (dK2)  of  this  section. 

(1)  Using  the  temperature  monitoring 
device  specified  by  the  applicable 
monitoring  provisions  spiacified  for 
continuous  process  vents  in  §63.1315, 
an  avenge  exit  temperature  shall  be 
determined  based  on  the  average  exit 
temperature  for  three  performance  tests. 
The  average  exit  temperature  for  each  3* 
hour  performance  test  shall  be  based  on 
measurements  taken  at  least  every  15 
minutes  for  3  houra  of  continuous 
opwation  under  maximum 
representative  operating  conditions  for 
the  process.  For  emissions  streems 
containing  continuous  and  batch 
process  vents,  the  maximimi 
representative  operating  conditions 
shall  be  during  periods  vrhBa  batch 
emission  episodes  are  venting  to  the 
control  device  resulting  in  the  highest 
concentration  of  organic  HAP  in  the 
emissions  stream. 

(2)  As  specified  in  §  63.1317(b). 
continuous  compliance  shall  be 
determined  besed  on  an  average  exit 
temperature  determined  for  each 
consecutive  3-hour  continuous  period. 
Each  3-hour  period  where  the  average 
exit  temperature  is  more  than  6  ^  (10 
°F)  above  the  applicable  specified 
temperature  limit  shall  be  considered  an 
exceedance  of  the  monitoring 
provisions. 
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(i)  Each  process  operation  variable 
(e.g.,  pressure,  temperature,  type  of 
catalyst)  that  may  result  in  an  increase 
in  the  mass  emissions  per  mass  product 
should  said  variable  be  changed. 

(ii)  Records  of  any  change  in  process 
-oper^on  that  increases  the  mass 
«ni8sions  per  mass  product. 

(c)  Records  Demonstrating 
Compliance  with  Temperature  Limits 
for  Final  Condensers.  Ownen  or 
operators  of  continuous  process  vents 
complying  with  §63.1316(b)(l)(i)(B)  or 
$63.1316(c)(l)(ii)  shall  keep  the 
following  data,  as  appropriate,  up-to- 
date  and  readily  accessible: 

(1)  Records  of  monitoring  data  as 
specified  in  §  63.1315.  except  that  the 
monitoring  {rariod  shall  be  each 
consecutive  3-hour  continuous  period. 

(2)  Results  of  the  performance  test 
specified  in  §  63.1318(d)(1)  and  any 
oiher  performance  test  that  may  be 
subsequently  required. 

§63.1320    PET  and  polyalyrane  oonthNious 
lailaelstf  soufoee— leportlno 


(a)  Except  as  specified  in  paragraphs 
(b)  and  (c)  of  this  section,  owners  or 
operaton  using  a  control  or  recovery 
device  to  comply  with  §  63.1316  shall 
comply  with  the  applicable 
recordkeeping  provisions  specified  in 
§63.1315,  except  that,  for  the  purposes 
of  this  paragraph  (a),  ownen  or 
operatora  shall  ignore  references  to 
group  determinations  (i.e..  total  resource 
effectiveness)  and  are  not  required  to 
comply  with  §63.113. 

(b)  Records  Demonstrating 
Compliance  With  the  Applicability 
Determination  Procedure  for  PET 
Affected  Sources  Using  a  Dimethyl 
Terephthalote  Process.  Each  owner  or 
operator,  as  appropriate,  shall  keep  the 
following  data,  as  appropriate,  up-to- 
date  and  readily  accessible: 

(1)  Results  of  the  mass  emissi(ms  pw 
mass  product  calculation  specified  in 
§  63.1318(b). 

(2)  If  complying  with  §  63.1316  by 
demonstrating  that  mass  emissions  per 
mass  product  are  less  than  or  equal  to 
the  level  specified  in  §63.1316(a)(l)(i), 
the  information  specified  in  paragraphs 
(b)(2)(i)  and  (b)(2)(ii)  of  this  section. 


(a)  E|(cept  as  specified  in  paragraphs 
(b)  and  (c)  of  this  section,  ownere  and 
operaton  using  a  control  or  recovery 
devif»  to  comply  with  §  63.1316  shall 
comply  with  the  applicable  reporting 
provisions  specified  in  §  63.1315,  except 
that,  for  the  purposes  of  this  paragraph 
(a),  ownere  or  operaton  shall  ignore 
references  to  group  determinations  (i.e., 
total  resource  efliectiveness)  and  are  not 
reouired  to  comply  with  §  63.113. 

(b)  Reporting  for  PET  Affected 
Sources  Using  a  Dimethyl  Terephthalote 
Process.  Each  owner  or  operator 
complying  with  §  63.1316  by 
demonstrating  that  mass  emissions  per 
mass  product  are  less  than  or  equal  to 
the  level  specified  in  §63.1316(a)(l)(i) 
shall  comply  with  paragraphs  (b)(1) 
through  (b)(3)  of  this  section. 

(1)  Include  the  information  specified 
in  §  63.1319(b)(2Mii)  in  each  Periodic 
Report,  required  by  §  63.1335(e)(6),  as 
appropriate. 

(2)  hiclude  the  information  specified 
in  §63.1319  (b)(1)  or  (b)(2)  in  the 
Notification  of  Compliance  Status, 
required  by  §  63.1335(e)(5).  for  the 
initial  determination  and  in  the 
appropriate  Periodic  Report,  required  by 
§  63.1335(e)(6),  for  any  subsequent 
determinations  that  may  be  required. 

(3)  Whenever  a  process  change,  as 
defined  in  §  63.115(e),  is  made  that 
causes  emissions  frt>m  continuous 
proGess  vents  in  die  collection  of 
material  recovery  sections  (i.e., 
methanol  recovery)  within  the  affected 
source  to  be  greater  than  0.12  kg  organic 
HAP/Mg  of  product,  the  owner  or 
operator  shall  submit  a  report  within 
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180  operating  days  after  the  process 
change  is  made  or  the  information 
regarding  the  process  change  is  known 
to  the  owner  or  operator.  This  report 
may  be  included  in  the  next  Periodic 
Report  as  specified  in 
§63.1335(e)(6)(iii)(D)(2).  The  following 
information  shall  be  submitted: 

(i)  A  description  of  the  process 
change;  and 

(ii)  A  schedule  for  compliance  with 
the  provisions  of  this  subpart,  as 
reauired  under  §63. 1335(e)(6)(iii(D){2). 

(c)  Reportingfor  Affected  Sources 
Complying  With  Temperature  Limits  for 
Final  Condensers.  Each  owner  or 
operator  complying  with 
S63.1316(b)(l)(i)(B)  or  §63.1316(c)(l)(ii) 
shall  comply  with  paragraphs  (c)(1)  and 
(c)(2)  of  this  secti(m. 

(1)  Report  periods  when  the  3-hour 
average  exit  temperatiire  is  more  than  6° 
C  (10°  F)  above  the  applicable  specified 
temperature  limit  in  each  Periodic 
Report,  required  by  §  63.1335(e)(6),  as 
appropriate. 

(2)  Include  the  information  specified 
in  §  63.1319(c)(2)  in  the  Notification  of 
Compliance  Status,  required  by 

§  63.1335(e)(5),  for  the  initial 
performance  test  and  in  the  appropriate 
Periodic  Report,  required  by 
§  63.1335(e)(6),  for  any  subsequent 
performance  tests  that  may  be  required. 

(3)  Include  the  information  specified 
in  §  63.1317(b)  in  the  Notification  of 
Compliance  Status,  required  by 
§63.1335(e)(S). 

163.1321    Bichproce— vnteprovWona. 

(a)  Batch  process  vents.  Except  as 
specified  in  paragraphs  (b)  and  (c)  of 
this  section,  owners  and  operators  of 
new  and  existing  affected  sources  with 
batch  process  vents  shall  comply  with 
the  requirements  in  §§  63.1322  through 
63.1327.  The  batch  process  vent  group 
status  shall  be  determined  in 
accordance  with  §63.1323.  Batch 
process  vents  classified  as  Group  1  shall 
comply  with  the  reference  control 
technology  requirements  for  Group  1 
batch  process  vents  in  §  63.1322,  the 
monitoring  requirements  in  §  63.1324, 
the  performance  test  methods  and 
procedures  to  determine  compUance 
requirements  in  §  63.1325,  the 
recordkeeping  requirements  in 
§63.1326.  and  the  reporting 
requirements  in  §  63.1327.  All  Group  2 
batch  process  vents  shall  comply  with 
the  q>plicable  reference  control 
technology  requirements  in  §63.1322, 
the  recordkeeping  requiremmits  in 

§  63.1326,  and  the  reporting 
requirements  in  §  63 . 1 32  7. 

(b)  New  SAN  batch  affected  sources. 
Owners  and  operators  of  new  SAN 
afiected  sources  using  a  batch  process 


■n 

shall  comply  with  the  requirements  of 
§63.1322  through  §63.1327  for  batch 
process  vents  and  aggregate  batch  vent 
streams  except  as  specified  in 
paragraphs  {b)(l)  through  (b)(2)  of  this 
section.  For  continuous  process  vents, 
owners  and  operators  shall  comply  with 
the  requirements  of  §  63.1322  through 
§63.1327  except  as  specified  in 
paragraph  (b)(3)  of  this  section. 

(1)  For  batdi  process  vents,  the 
determination  of  group  status  (i.e.. 
Group  1/Group  2)  imder  §63.1323  is  not 
required. 

(2)  For  batch  process  vents  and 
aggregate  batch  vent  streams,  the  control 
requirements  for  individual  batch 
process  vents  or  aggregate  batch  vent 
streams  (e.g.,  90  percent  emission 
reduction)  as  specified  in 

§  63.1322(a)(1).  (a)(2).  (bMD.  and  (b)(2) 
shall  not  apply. 

(3)  Continuous  process  vents  using  a 
confrol  or  recovery  device  to  comply 
with  §  63.1322(a)(3)  are  subject  to  the 
applicable  requirements  in  §  63.1315(a), 
as  appropriate,  except  as  specified  in 
paragraphs  (b)(3)(i)  and  (b)(3)(ii)  of  this 
section. 

(i)  Said  continuous  process  vents  are 
not  sub)ect  to  the  group  determination 
procedures  of  §  63.115  for  the  purposes 
of  this  subpart 

(ii)  Said  continuous  process  vents  are 
not  subject  to  the  reference  control 
technology  provisions  of  §  63.113  for  the 
purposes  of  this  subpart. 

[ci  Aggregate  batch  vent  streams. 
Aggregate  batch  vent  streams,  as  defined 
in  §  63.1312.  are  subject  to  the  control 
requirements  for  individual  batch 
process  vents,  as  specified  in 
§  63.1322(b),  as  well  as  the  monitoring, 
testing,  recordkeeping,  and  reporting 
requirements  specified  in  §63.1324 
through  §63.1327. 


163.1322    Bate!)  proeeM  1 
control  leehnotogy. 

(a)  Batch  process  vents.  The  owner  or 
oporator  of  a  Group  1  batch  process 
vent,  as  determined  using  the 
procedures  in  §63.1323,  shall  comply 
with  the  requirements  of  either 
paragraph  (a)(1)  or  (a)(2)  of  this  section, 
except  as  provided  for  in  paragraph 
(a)(3)  of  this  section.  CtHnplianoe  can  be 
based  on  either  organic  HAP  or  TCXI. 

(1)  For  each  batdi  process  vent, 
reduce  organic  HAP  emissions  using  a 
flare. 

(i)  The  flare  shall  ccxnply  with  the 
requirements  of  §  63.11(b). 

(ii)  Halogenated  batch  process  vents. 
is  defined  in  §63.1312.  ^lall  not  be 
vented  to  a  flare. 

(2)  For  each  batch  process  vent, 
reduce  organic  HAP  emissions  for  the 
batch  cycle  by  90  weight  percent  using 


a  control  device.  Ovners  or  operators 
may  achieve  compliance  with  this 
paragraph  (a)(2)  through  the  control  of 
selected  batch  emission  episodes  or  the 
control  of  portions  of  selected  batch 
emission  episodes.  Documentation 
demonstr§ting  how  the  90  weight 
percent  emission  reduction  is  achieved 
is  required  by  §  63.1325(c)(2). 

(3)  The  owner  or  operator  of  a  new 
affected  source  producing  SAN  using  a 
batch  process  shall  reduce  organic  HAP 
emissions  from  the  collection  of  batch 
process  vents,  aggregate  batch  vent 
streams,  and  continuous  process  vents 
by  84  wei^t  percent.  CompUance  with 
this  paragraph  (a)(3)  shall  be 
demonstrated  using  the  prooediues 
specified  in  §  63.1333(c). 

(b)  Aggregate  batch  vent  streams.  The 
owner  or  operator  of  an  aggregate  batch 
vent  stream  that  contains  one  or  more 
Group  1  batch  process  vents  shall 
comply  with  the  requirements  of  either 
paragraph  (b)(1)  or  (b)(2)  of  this  section, 
except  as  provided  for  in  paragraph 
(b)(3)  of  this  section.  Compliance  can  be 
based  on  either  organic  HAP  or  TOC. 

(1)  For  each  aggregate  batch  vent 
stream,  reduce  oiganic  HAP  emissions 
using  a  flare. 

(i)  The  flare  shall  comply  with  the 
requirements  of  §63.1 1(b). 

(ii)  Halogenated  aggregate  batch  vent 
streams,  as  defined  in  §63.1312,  shall 
not  be  vented  to  a  flare. 

(2)  For  each  aggregate  batch  vent 
stream,  reduce  organic  HAP  emissions 
by  90  weight  {>ercent  on  a  continuous 
iMsis  using  a  control  device. 

(3)  The  owner  or  operator  of  a  new 
affected  source  producing  SAN  using  a 
batch  process  shall  comply  with 
paragraph  (a)(3)  of  this  section.. 

(c)  Halogenated  emissions. 
Halogenated  Group  1  batch  process 
vents,  halogenated  aggregate  hatch  vent 
streams,  and  halogenated  continuous 
process  vents  that  are  combusted  as  part 
of  complying  with  paragraph  (a)(2), 
(aK3),  (b)(2),  or  (b)(3)  of  this  section,  as 
appropriate,  shall  be  controlled 
according  to  either  paragraph  (c)(1)  or 
(c)(2)  of  this  section. 

(1)  If  a  combustion  device  is  used  to 
comply  with  paragraph  (a)(2).  (a)(3). 
(b)(2),  or  (b)(3)  of  this  section  for  a 
halogenated  batch  process  vent, 
halogenated  aggregate  batch  vent 
stream,  or  halogenated  continuous 
process  vent,  said  emisaons  shall  be 
ducted  bom  the  combustion  device  to 
an  additional  control  device  that 
reduces  overall  emissions  of  hydrogen 
hahdes  and  halogens  by  99  percent 
before  said  emissions  are  discharged  to 
the  atmosphere. 

(2)  A  control  device  may  be  used  to 
reduce  the  halogen  atom  mass  emission 
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rate  of  said  emissions  to  less  than  3,750 
kg/yr  for  b^tch  process  vents  or 
aggregate  butch  vent  streams  and  to  less 
than  0.45  kilograms  per  hour  for 
continuous  process  vents  prior  to 
venting  to  any  combustion  control 
device,  and  thus  make  the  batch  process 
vent,  aggregate  batch  vent  stream,  or 
continuous  process  vent 
Donhalogetated.  The  nonhalogenated 
batch  proc^  vent,  aggregate  batch  vent 
stream,  or  continuous  process  vent  must 
then  comply  with  the  requirements  of 
either  paragraph  (a)  or  (b)  of  this 
section,  as  appropriate. 

(d)  If  a  boiler  or  process  heater  is  used 
to  comply  with  the  percent  reduction 
requirement  specified  in  paragraph 
(a)(2).  {a)(3).  (b)(2).  or  (b)(3)  of  this 
section,  th#  batch  process  vent; 
aggregate  tetch  vent  stream,  or 
continuous  process  vent  shall  be 
introduced,  into  the  flame  zone  of  such 

a  device. 

(e)  Combination  of  batch  process 
vents  or  aggregate  batch  vent  streams 
with  continuous  process  vents.  A  batch 
process  vest  or  aggregate  batch  vent 
stream  combined  with  a  continuous 
process  veat  is  not  subject  to  the 
provisions  of  §§  63.1323  through 
63.1327,  pfoviding  the  requirements  of 
paragraphs  (e)(1),  (e)(2),  and  either  (e)(3) 
or  (e)(4)  of  this  section  are  met. 

(1)  The  hatch  process  vent  or 
aggregate  batch  vent  stream  is  combined 
with  a  continuous  process  vent  prior  to 
routing  tha  continuous  process  vent  to 

a  control  or  recovery  device.  In  this 
paragraph  (e)(1),  the  definitions  of 
control  device  and  recovery  device  as 
they  relate  to  continuous  process  vents 
shall  be  used. 

(2)  The  (mly  emissions  to  the 
atmospher*  from  the  batch  process  vent 
or  aggregate  batch  vent  stream  prior  to 
being  comlkined  with  thd  continuous 
process  veat  are  from  equipment  subject 
to  and  in  compliance  with  §  63.1331. 

(3)  If  the  batch  process  vent  or 
aggregate  batch  vent  stream  is  combined 
with  a  continuous  process  vent  prior  to 
being  routed  to  a  control  device,  the 
combined  vent  stream  shall  comply 
with  the  requirements  in 
S63.1315(4)(10).  In  this  paragraph  (e)(3), 
the  definition  of  control  device  as  it 
relates  to  continuous  process  vents  shall 
be  used. 

(4)  If  the  batch  process  vent  or 
aggregate  batch  vent  stream  is  combined 
with  a  continuous  process  vent  prior  to 
being  routed  to  a  recovery  device,  the 
combined  trent  stream  shall  comply 
with  the  raqulrements  in 
§63.1315(«)(11).  In  this  paragraph  (e)(4), 
the  definition  of  recovery  device  as  it 
relates  to  csntinuous  process  vents  shall 
be  used. 


(f)  Group  2  batch  process  vents  with 
armual  emissions  greater  than  or  equal 
to  the  level  specified  in  §  63. 1 323(d]l. 
The  owner  or  operator  of  a  Group  2 
batch  process  vent  with  annual 
emissions  greater  than  or  equal  to  the 
level  specified  in  §  63.1323(d)  shall 
comply  with  the  provisions  of  (f)(1)  and 
(f)(2)  of  this  section. 

(1)  Establish  a  batch  cycle  limitation 
that  ensiires  the  Group  2  batch  process 
vent  does  not  become  a  Croup  1  batch 
process  vent. 

(2)  Comply  with  the  recordkeeping 
requirements  in  §  63.1326(d)(2).  and  the 
reporting  requirements  in  §  63.1327 
(a)(3)  and  (b). 

(g)  Group  2  batch  process  vents  with 
annual  emissions  less  than  the  level 
specified  in  §  63.1323(d).  The  owner  or 
operator  of  a  Ooup  2  batch  process  vent 
with  annual  emissions  less  than  the 
level  specified  in  §  63.1323(d)  shall, 
comply  with  either  paragraphs  (g)(1) 
and  (g)(2)  of  this  section  or  with 
paragraphs  (f)(1)  and  (fl(2)  of  this 
section. 

(1)  Establish  a  batch  cycle  limitation 
that  ensures  emissions  do  not  exceed 
the  level  specified  in  §  63.1323(d). 

(2)  Comply  with  the  recordkeeping 
requirements  in  §  63.1326(d)(1),  and  the 
reporting  requirements  in  §  63.1327 
(aM2).(b),and(c). 

f  63.1323    Batch  procMS  vents— flwthods 
and  procedures  for  group  determination. 

(a)  General  requirements.  Except  as 
provided  in  paragraph  (a)(3)  of  this 
section  and  in  §  63.1321(b)(1).  the 
owner  or  operator  of  batch  process  vents 
at  affected  sources  shall  determine  the 
group  status  of  each  batch  process  vent 
in  accordance  with  the  provisions  of 
this  section.  This  determination  may  be 
based  on  either  organic  HAP  or  TOC 
onissions. 

(1)  The  procedures  specified  in 
paragraphs  (b)  through  (h)  of  this 
section  shall  be  followed  for  the 
expected  mix  of  products  for  a  given 
batch  process  vent,  as  specified  in 
paragraph  (a)(l)(i)  of  this  section,  or  for 
the  worst-case  HAP  emitting  product,  as 
specified  in  paragraphs  (a)(l)(ii)  through 
(a)(l)(iv)  of  this  section.  "Worst-case 
HAP  emitting  product"  is  defined  in 
paragraph  (a)(l)(iii)  of  this  section. 

(i)  If  an  owner  or  operator  chooses  to 
follow  the  procedures  specified  in 
paragraphs  (b)  through  (h)  of  this 
section  for  the  expected  mix  of 
products,  an  identification  of  the 
different  products  and  the  number  of 
batch  cycles  accomplished  for  each  is 
required  as  part  of  the  group 
determinaticm  documentation,  as 
specified  in  §  63.1326(a)(1). 


(ii)  If  an  owner  or  operator  chooses  to 
follow  the  procedures  specified  in 
paragraphs  (b)  through  (h)  of  this 
section  for  the  worst-case  HAP  emitting 
product,  documentation  identifying  the 
worst-case  HAP  emitting  product  is 
required  as  part  of  the  group 
determination  documentation,  as 
specified  in  §  63.1326(a)(1). 

(iii)  Except  as  specified  in  paragraph 
(a)(l)(iii)(B)  of  this  section,  the  worst- 
case  HAP  emitting  product  is  as  defined 
in  paragraph  (a)(l)(iii)(A)  of  this  section. 

(A)  The  worst-case  HAP  emitting 
product  is  the  one  with  the  highest  mass 
emission  rate  (kg  organic  HAP  per  hour) 
averaged  over  the  entire  time  period  of 
the  batch  cycle. 

(B)  Alternatively,  when  one  product  is 
produced  more  than  75  percent  of  the 
time,  accoimts  for  more  than  75  percent 
of  the  aimual  mass  of  product,  and  the 
owner  or  operator  can  show  that  the 
mass  emission  rate  (kg  organic  HAP  per 
hour)  averaged  over  the  entire  time 
period  of  the  batch  cycle  can  reasonably 
be  expected  to  be  similar  to  the  mass 
emission  rate  for  other  products  having 
emissions  from  the  same  batch  process 
vent,  said  product  may  be  considered 
the  worst-case  HAP  emitting  product. 

(C)  An  owner  or  operator  shall 
determine  the  worst-case  HAP  emitting 
product  for  a  batch  process  vent  as 
specified  in  paragraphs  (a)(l)(iii)(C)(l) 
through  (a)(l)(iii)(C)(3)  of  this  section. 

(1)  The  emissions  per  batch  emission 
eiiisode  shall  be  determined  using  any 
of  the  procedures  specified  in  paragraph 
(b)  of  this  section.  The  mass  emission 
rate  (kg  organic  HAP  per  hour)  averaged 
over  the  entire  time  period  of  the  batch 
cycle  shall  be  determined  by  summing 
the  emissions  for  each  batch  emission 
episode  making  up  a  complete  batch 
cycle  and  dividing  by  the  total  duration 
in  hours  of  the  batch  cycle. 

(2)  To  determine  the  worst-case  HAP 
emitting  product  as  s{}ecified  under 
paragraph  (a)(l)(iii)(A)  of  this  section, 
the  mass  emission  rate  for  each  product 
shall  be  determined  and  compared. 

(5)  To  determine  the  worst-case  HAP 
emitting  product  as  specified  under 
paragraph  (a)(l)(iii)(B)  of  this  section, 
the  mass  emission  rate  for  the  product 
meeting  the  time  and  mass  criteria  of 
paragraph  (a)(l)(iii)(B)  of  this  section 
shall  be  determined,  and  the  owner  or 
operator  shall  provide  adequate 
information  to  demonstrate  that  the 
mass  emission  rate  for  said  product  is 
similar  to  the  mass  emission  rates  for 
the  other  products  having  emissions 
from  the  same  batch  process  vent.  In 
addition,  the  owner  or  operator  shall 
provide  information  demonstrating  that 
the  selected  product  meets  the  time  and 
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mass  critwia  of  paragraph  (a)(lHiii)(B) 
of  this  section. 

(iv)  The  annual  production  of  the 
worst-case  HAP  emitting  product  shall 
be  determined  by  ratioing  the 
production  time  of  said  product  up  to  a 
12  month  period  of  actual  producti(m.  It 
is  not  necessary  to  ratio  up  to  a 
maximum  production  rate  (i.e.,  8.760 
hours  per  year  at  maximum  design 
production). 

(2)  The  annual  uncontrolled  organic 
HAP  or  TOC  emissions  and  average  flow 
rate  shall  be  determined  at  the  exit  bmn 
the  batdi  unit  operation.  For  iba 
piuposes  of  these  determinations,  the 
primary  condenser  operating  as  a  reflux 
condenser  on  a  distillation  column,  the 
primary  condenser  recovering  monomer 
or  solvent  bmn  a  batch  stripping 
operaticm,  and  the  primary  craidenser 
recovering  monomer  or  solvent  from  a 
batch  distillatitm  operation  shall  be 
considered  part  of  the  batdi  imit 
operation.  All  other  devices  that  recover 
or  oxidize  organic  HAP  or  TCX:  vapors 
shall  be  considered  control  devices  as 
defined  in  $63.1312. 

(3)  The  owner  or  (^>erator  of  a  batch 
process  vent  complying  with  the  flare 
provisiras  in  $  63.1322(a)(1)  or 

$  63.1322(b)(1)  m  routing  the  batch 
process  vent  to  a  control  device  to 
comply  with  the  requirements  in 
§  63.1322(a)(2)  or  §63. 1322(b)(2)  U  not 
required  to  perform  the  batch  process 
v«it  group  determination  described  in 


this  section,  but  shall  comply  with  all 
requirements  applicable  to  Group  1 
batch  process  v«its  for  said  batcn 
process  vent. 

(b)  Detennination  of  annucd 
emissions.  The  owner  or  operator  shall 
calculate  annual  uncontrolled  TCX3  or 
organic  HAP  emissions  for  eadi  batch 
process  vent  using  the  methods 
described  in  paragraphs  (bKl)  through 
(b)(8)  of  this  section.  Paragraphs  (bMD 
through  (b)(4)  of  this  section  present 
procedures  that  can  be  used  to  calculate 
the  emissions  from  individual  batch 
emissiim  episodes.  Emissions  from 
batch  processes  involving 
multicomponent  systems  are  to  be 
calculated  using  the  procedures  in 
paragraphs  (b)(1)  through  (bK4)  of  this 
section.  Individual  HAP  partial 
pressures  in  multicomponent  83rstems 
shall  be  determined  by  the  following 
methods:  If  the  components  are  miscible 
in  one  another,  use  Raoult's  law  to 
calculate  the  partial  pressures;  if  the 
soluticHi  is  a  dilute  aqueous  mixture  use 
Henry's  law  constants  to  calculate 
partial  pressures;  if  Raoult's  law  or 
Henry's  law  are  not  appropriate  (or 
available)  use  experimentally  obtained 
activity  coefficients,  Henry's  law 
constants,  or  solubility  data;  if  Raoult's 
law  or  Henry's  law  are  not  appropriate 
use  models,  such  as  the  group- 
contribution  models,  to  predict  activity 
coefficients;  and  if  Raoult's  law  or 
Henry's  law  are  not  appropriate  assume 


the  companmts  of  the  system  briiave 
independently  and  use  the  summation 
of  all  vapor  pressures  frtm  the  HAP's  as 
the  total  HAP  partial  pressure.  Chemical 
propoty  data  can  be  obtained  frma 
standard  refermce  texts.  Paragraph 
(bXS)  of  this  section  describes  how 
direct  measurement  can  be  used  to 
estimate  emissions.  If  the  owner  or 
opoator  can  demonstrate  that  the 
I»ooedures  in  paragraphs  (b)(1)  throu^ 
(b)(4)  of  this  section  are  not  appropriate 
to  estimate  emissions  from  a  batch 
emission  episode,  emissions  may  be 
estimated  using  engineering  assessment, 
as  described  in  paragraph  (b)(6)  of  this 
section.  Ovners  or  operators  are  not 
required  to  demcxistrate  duit  direct 
measurement  is  not  appropriate  before 
utilizing  engineering  assessment. 
Para^ph  (b)(6)(ii)  of  this  section 
describes  how  an  owner  or  operator 
shall  demonstrate  that  the  procedures  in 
paragraphs  (b)(1)  through  (b)(4)  of  this 
section  are  not  appropriate.  Emissions 
frtMn  a  batch  cycle  shall  be  calculated  in 
accordance  with  paragraph  (bK7)  of  this 
section,  and  annual  emissions  from  the 
batch  process  vent  shall  be  calculated  in 
accordance  with  paragraph  (bK6)  of  tiiis 
section. 

(1)  TOC  or  organic  HAP  emissions 
from  the  purging  of  an  empty  vessel 
shall  be  calculated  using  Equation  2  of 
this  subpart.  Equation  2  of  this  subpart 
does  not  take  into  accoimt  evaporation 
of  any  residual  liquid  in  the  vessel. 


(v«Xp)(mw,^),  , 

E,^  ^^lJ^JLA =2i(i_oj7- 

^^  RT  ^  ' 


[Eq.2J 


where: 

^pterit-Emissions.  kg/episode. 
V,ct«Volume  of  vessel,  m^. 
PsTOC  or  total  organic  HAP  partial 

pressure.  kPa. 
MW«a«g=Weighted  average  molecular 

wei^t  of  TOC  or  organic  HAP  in 


vapor,  determined  in  accordance 
with  paragraph  (b)(4)(iii)  of  this 
section,  kg/lonol. 

Rsldeal  gas  constant.  8.314  m^'kPa/ 
kmol'K. 

TsTemperature  of  vessel  vapor  space,  K. 


m^hunber  of  voliunes  of  purge  gas 
used. 

(2)  TOC  or  organic  HAP  emissioiis 
from  the  purging  of  a  filled  vessel  shall 
be  calculated  using  Equation  3  of  this 
subpart. 


E 


(yXv^fr'YMw^) 


llfp-XPiX, 
V       »-i        ) 


where: 

E^iMde=Emissions.  kg/episode. 

ysSaturated  mole  fraction  of  all  TOC  or 
organic  HAP  in  vapor  phaM. 

V*s Volumetric  gas  displacement  rate, 
mVmin. 


MWwavgsWeightBd  avenge  molecular 
weight  of  TOC  or  mganic  HAP  in 
vapw.  determined  in  accordance 
with  paragraph  (b)(4)(iii)  of  this 
secti(m,  kg/bnol. 

Rsddeal  gas  constant.  8.314  m^UW 
kmol'K. 


PiS Vapor  pressure  of  TOC  or  individual 
organic  HAP  i,  kPa. 

xt^Mole  fraction  of  TOC  or  acinic  HAP 
i  in  the  liquid. 

n=Niunber  of 
otganic  HAP  in  I 


PsPrassure  in  vessel  vapor  q>aoe.  kPa.       T>Tempenture  of  vessel  vapor  ^Moe,  K. 
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Note:  SummatioD  not  required  if  TOC 
emissions  ai^  beii^  estimated. 

Tai=Miiiutesjf  episode. 

(3)  Emissions  from  vapor 
displacement  due  to  transfer  of  material 
into  or  outbf  a  vessel  shall  be  calculated 
using  Equabon  4  of  this  subpart. 


E, 


JyXvXP)(MW^) 


RT 


[Eq.4] 


where:        { 
EepiKide=Em^ssions,  kg/episode. 

y=Saturated  mole  fraction  of  all  TOC  or 
organic  HAP  in  vapor  phase. 


VsVoliune  of  gas  displaced  from  the 
vessel,  m^. 

P=Pres8ure  in  vessel  vapor  space,  kPa. 

MWwav(=Weighted  average  molecular 
weight  mTOC  or  organic  HAP  in 
vap>or,  determined  in  accordance 
with  paragraph  (b)(4)(i)(D)  of  this 
section,  kg/lonol. 

R=Ideal  gas  constant,  8.314  m'*kPa/ 
kmol'K. 

TaTemperature  of  vessel  vapor  space,  K. 

(4)  Emissions  caused  by  the  heating  of 
a  vessel  shall  be  calculated  using  the 
procediu^s  in  either  paragraphs  (b)(4)(i), 
(b)(4](ii),  or  (b)(4)(iii)  of  this  section,  as 
appropriate. 


(i)  If  the  final  temperature  to  which 
the  vessel  contents  is  heated  is  lower 
than  50  K  below  the  boiling  point  of  the 
HAP  in  the  vessel,  then  emissions  shall 
be  calculated  using  the  equations  in 
paragraphs  (b)(4)(i)(A)  through 
(b)(4)(i)(D)  of  this  section. 

(A)  Emissions  caused  by  heating  of  a 
vessel  shall  be  calculated  using 
Equation  5  of  this  subpart.  The 
assumptions  made  for  this  calculation 
are  atmospheric  pressure  of  760 
millimeters  of  mercury  (mm  Hg)  and  the 
displaced  gas  is  always  saturated  with 
volatile  organic  compounds  (VOC) 
vapor  in  equilibrium  with  the  liquid 
mixture. 


I(>'i)n 


I{P,) 


i-l 


i»l 


'T2 


10t325-X(Pi)T,     101325-X(Pi)„ 

isl i°' 


(a-XmW^,)       [Eq.51 


where: 

Eepao(ie=Entissions,  kg/episode. 

(Pi)Tl,  fP0t2=Partiarpressure  (kPa)  of 
TOC  6t  each  organic  HAP  i  in  the 
vessel  headspace  at  initial  (Tl)  and 
final  (T2)  temperature. 

n=Number  of  organic  HAP  in  stream. 
Note:  Summation  not  required  if 
TOC  emissions  are  being  estimated. 

^"=Numbtr  of  kilogram-moles  (kg- 

moles)  of  gas  displaced,  determined 
in  accordance  with  paragraph 
(b)(4Mi)(B)  of  this  section. 

101.325=Ck)nstant.  kPa. 

MW»avg=Weighted  average  molecular 
weight  of  TOC  or  organic  HAP  in 
vapor^  determined  in  accordance 
urith  paragraph  (b)(4)(i)(D)  of  this 
section,  kg/kmol. 
(B)  The  moles  of  gas  displaced,  ^"t  is 

calculated  fusing  Equation  6  of  this 

subpart. 


A°=^ 
R 


(^A 


V  M  y 


Pa, 


'2   Jj 


[Eq.61 


where: - 

^"sNumber  of  kg-moles  of  gas 

displaced. 
Vr«= Volume  of  fiee  space  in  the  vessel, 

m3. 
R=Ideal  gas  constant,  8.314  m^'kPa/ 

kmol'K. 
Pai=Initial  noncondensible  gas  pressure 

in  the  vessel,  kPa. 
Pa2=Final  noncondensible  gas  pressure, 

kPa. 
Ti=Initial  temperature  of  vessel.  K. 
T2=Final  temperature  of  vessel,  K. 

(C)  The  initial  and  final  pressure  of 
the  noncondensible  gas  in  the  vessel 
shall  be  calculated  using  Equation  7  of 
t^s  subpart. 


MW, 


wavg 


where: 

C=TOC  or  organic  HAP  component 


n 

^(mass  of  Oj  (molecular  weight  of  Qj 
j=i 

n 

£(massofC)i 


n=Number  of  TOC  or  organic  HAP 
components  in  stream. 


Pa  =  10U25-£(Pj.r  I^-^ 

M 

where: 

Pa^Initial  or  final  partial  pressure  of 
noncondensible  gas  in  the  vessel 
headspace,  kPa. 

101.32S=Constant,  kPa. 

(Pi)T=Partial  pressure  of  TOC  or  each 
organic  HAP  i  in  the  vessel 
headspace,  kPa,  at  the  initial  at 
final  temperature  (Tl  or  T2). 

n=Number  of  organic  HAP  in  stream. 

Note:  Summation  not  required  if  TOC 
emissions  are  being  estimated. 

(D)  The  weighted  average  molecular 
weight  of  TOC  or  organic  HAP  in  the 
displaced  gas,  MWwavg,  shall  be 
calculated  using  Equation  8  of  this 
subpart. 


[Eq.8] 


(ii)  If  the  vessel  contents  are  heated  to 
a  temperatiue  greater  than  50  K  below 
the  boiling  point,  then  emissions  ftom 
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the  heating  of  a  vessel  shall  be 
calculated  as  the  sum  of  the  emissions 
calculated  in  accordance  with 
paragraphs  (b)(4){ii)(A)  and  (b)(4){ii)p) 
of  this  section. 

(A)  For  the  interval  from  the  initial 
temperature  to  the  temperature  50  K 
below  the  boiUng  point,  emissions  shall 
be  calculated  using  Equation  5  of  this 
subpart,  where  T2  is  the  temperatiue  50 
K  below  the  boiling  point. 

(B)  For  the  interval  from  the 
temperature  50  K  below  the  boiling 
point  to  the  final  temperatiu«,  emissions 
shall  be  calculated  as  the  summation  of 
emissions  for  each  5  K  increment,  where 
the  emissions  for  each  increment  shall 
be  calculated  using  Equation  5  of  this 
subpart. 

(1)  If  the  final  temperature  of  the 
heatup  is  lower  than  5  K  below  the 
boiling  point,  the  final  temperatiu^  for 
the  last  increment  shall  be  the  final 
temperature  for  the  heatup,  even  if  the 
last  increment  is  less  than  5  K. 

(2)  If  the  final  temperature  of  the 
heatup  is  higher  than  5  K  below  the 
boiling  point,  the  final  temperatiue  for 
the  last  increment  shall  be  the 
temperature  5  K  below  the  boiling  point, 
even  if  the  last  increment  is  less  than  5 
K. 

(3)  If  the  vessel  contents  are  heated  to 
the  boiling  point  and  the  vessel  is  not 
operating  with  a  condenser,  the  final 
temperatiu^  for  the  final  increment  shall 
be  the  temperature  5  K  below  the 
boiling  point,  even  if  the  last  increment 
is  less  than  5  K. 

(iii)  If  the  vessel  is  operating  with  a 
condenser,  and  the  vessel  contents  are 
heated  to  the  boiling  point,  the  primary 
condenser,  as  specified  in  paragraph 
(a)(2)  of  this  section,  is  considered  part 
of  the  process.  Emissions  shall  be 
calculated  as  the  sum  of  emissions 
calculated  using  Equation  5  of  this 
subpart,  which  calculates  emissions  due 
to  heating  the  vessel  contents  to  the 
temperatine  of  the  gas  existing  the 
condenser,  and  emissions  calculated 
using  Equation  4  of  this  subpart,  which 
calculates  emissions  due  to  the 


displacement  of  the  remaining  saturated 
noncondensible  gas  in  the  vessel.  The 
final  temperatiu«  in  Equation  5  of  this 
^bpart  shall  be  set  equal  to  the  exit  gas 
temperature  of  the  condenser.  Equation 
4  of  this  subpart  shall  be  used  as  written 
below  in  Equation  4a  of  this  subpart, 
using  bee  space  volume,  and  T  is  set  ' 
equal  to  the  condenser  exit  gas 
temperature. 


_  (yXVfsXP)(Mw^,) 


RT 


[Eq.4a] 


*^episale 

where: 

Eepiio(ie=Emissions,  kg/episode. 

y=Saturated  mole  fraction  of  all  TOC  or 

'       organic  HAP  in  vapor  phase. 

Vf,=Voiume  of  the  bee  space  in  the 
vessel,  m'. 

P=Pressure  in  vessel  vapor  space,  kPa. 

MVVw«vg=Weighted  average  molecular 
weight  of  TOC  or  organic  HAP  in 
vapor,  determined  in  accordance 
with  paragraph  (b)(4)(i)(D)  of  this 
section,  kg/kmol. 

R=Ideal  gas  constant,  8.314  m^-kPa/ 
kmol'K. 

T=Temperature  of  condenser  exit  stream,  K. 

(5)  The  owner  or  operator  may 
estimate  annual  emissions  for  a  batch 
emission  episode  by  direct 
measurement.  If  direct  measurement  is 
used,  the  owner  or  operator  shall  either 
perform  a  test  for  the  duration  of  a 
representative  batch  emission  episode 
or  perform  a  test  during  only  those 
periods  of  the  batch  emission  episode 
for  which  the  emission  rate  for  the 
entire  episode  can  be  determined  or  for 
which  the  emissions  are  greater  than  the 
average  emission  rate  of  the  batch 
emission  episode.  The  owner  or 
operator  choosing  either  of  these 
options  must  develop  an  emission 
profile  for  the  entire  batch  emission 
episode,  based  on  either  process 
loiow ledge  or  test  data  collected,  to 
demonstrate  that  test  periods  are 
representative.  Examples  of  information 
that  could  constitute  process  knowledge 
include  calculations  based  on  material 
balances  and  process  stoichiometry. 


Previous  test  results  may  be  used 
provided  the  resuhs  are  still  relevant  to 
the  current  batch  process  vent 
conditions.  Performance  tests  shall 
follow  the  procedures  specified  in 
paragraphs  (b)(5)(i)  through  (b)(5)(iii)  of 
this  section.  The  procedures  in  either 
paragraph  (b)(5)(iv)  or  (b)(5)(v)  of  this 
section  shall  be  used  to  calculate  the 
emissions  per  batch  emission  episode. 

(i)  Method  1  or  lA.  40  CFR  part  60, 
appendix  A  as  appropriate,  shall  be 
used  for  selection  of  the  sampUng  sites 
if  the  fiow  measuring  device  is  a  pitot 
tube.  No  traverse  is  necessary  when 
Method  2A  or  2D,  40  CFR  part  60. 
appendix  A  is  used  to  determine  gas 
stream  voliunetric  flow  rate. 

(ii)  Gas  stream  volumetric  flow  rate 
and/or  average  flow  rate  shall  be 
determined  as  specified  in  paragraph  (e) 
of  this  section. 

(iii)  Method  18  or  Method  25A,  40 
CFR  part  60,  appendix  A,  shall  be  used 
to  determine  the  concentration  of  TOC 
or  organic  HAP,  as  appropriate. 
Alternatively,  any  other  method  or  data 
that  has  been  validated  according  to  the 
applicable  procedures  in  Method  301  of 
appendix  A  of  this  i>art  may  be  used. 
The  use  of  Method  25A,  40  CFR  part  60, 
appendix  A  shall  comply  with 
paragraphs  (b)(5)(iii)(A)  and  (bK5}(uiMB) 
of  this  section. 

(A)  The  organic  HAP  used  as  the 
calibration  gas  for  Method  25A,  40  CFR 
part  60,  appendix  A  shall  be  the  single 
organic  HAP  representing  the  largest 
percent  by  volume  of  the  emissions. 

(B)  The  use  of  Method  25A,  40  CFR 
part  60,  appendix  A  is  acceptable  if  the 
response  from  the  high-level  calibration 
gas  is  at  least  20  times  the  standard 
deviation  of  the  response  from  the  zero 
calibration  gas  when  the  instrument  is 
zeroed  on  the  most  sensitive  scale. 

(iv)  If  an  integrated  sample  is  taken 
over  the  entire  batch  emission  episode 
to  determine  TOC  or  average  total 
organic  HAP  concentration,  emissions 
shall  be  calculated  using  Equation  9  of 
this  subpart. 


"episode  ~  ^ 


>1 


AFR(T,)      ,[Eq.9] 


where: 

EepiHxie=Emissions,  kg/episode. 

K=Constant,  2.494  x  lO"*  (ppmv)"  i 
(gm-mole/scm)  (kg/gm)  (min/hr), 
where  standard  temperature  is  20 

•c; 


Cj=Average  concentration  of  TOC  or 
sample  organic  HAP  component  j  of 
the  gas  stream,  dry  basis,  ppmv. 

Mj=Molecular  weight  of  TOC  or  sample 
organic  HAP  component  j  of  the  gas 
stream,  gm/gm-mole. 

AFR= Average  flow  rate  of  gas  stream, 
dry  basis,  scmm. 


Th=Hours/episode. 

n=Number  of  organic  HAP  in  stream. 

Note:  Summation  not  required  if  TOC 
emissions  are  being  estimated  using  a  TCXi: 
concentration  measured  using  Method  25A, 
40  CFR  part  60,  appendix  A. 
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(v)  If  grab  samples  are  taken  to 
determine  TOC  or  average  total  organic 
HAP  concantration,  emissions  shall  be 
calculated  according  to  paragraphs 
(b)(5)(v)(A)and  (b)(5)(v)(B)  of  this 
section. 

(A)  Foi  aiach  measurement  point,  the 
raiission  rtte  shall  be  calculated  using 
Equation  ID  of  this  subpart. 


Epota=k 


FR        [Eq.lO] 


where: 

Epotai=En)i9Bion  rate  for  individual 

measurement  point,  kc/hr. 
K=Constartl,  2AM  x  10-6  Ippmv)- ' 

(gro-mole/scm)  (kg/gm)  (min/hr), 

where  istandard  temperature  is  20 

•C 
CjsConcenbation  of  TOC  or  sample 

organic  HAP  component  j  of  the  gas 

stream,  dry  basis,  ppmv. 
MjsMolecular  weight  of  TOC  or  sample 

organic  HAP  component )  of  the  gas 

stream,  gm/gm-mole. 
FR=Flow  rate  of  gas  stream  for  the 

measurement  point,  dry  basis, 

scmm. 
n=Niunber  of  organic  HAP  in  stream. 

NotK  Sunimation  not  required  if  TOC 
emissions  are  being  estimated  using  a  T(X! 
concentratiqn  measured  using  Method  25A, 
40  CPR  partjeo,  appendix  A. 

(B)  The  emissions  per  batch  emission 
episode  sh«ll  be  calculated  using 
Equation  11  of  this  subpart. 


'q>ao(le 


J 


(DUR)|  X^ 
i.1  n  . 


[Eq.ll] 


where: 

En>iioiie=Eniissions.  kg/episode. 

DUR=Durakion  of  the  batch  emission 

episode,  hr/episode. 
Ei=Emissi(lis  for  measurement  point  i, 

kg/hr. 
nsNumbffl*  of  measurements. 

(6)  If  the  owner  or  operator  can 
demonstrate  that  the  methods  in 
paragraphs  (b)(1)  through  (b)(4)  of  this 
section  are  not  appropriate  to  estimate 
emissions  for  a  batch  emissions  episode, 
the  owner  or  operator  may  use 
engineering  assessment  to  estimate 
emissions  »s  specified  in  paragraphs 
(b)(6)(i)  and  (b)(6)(ii)  of  this  section.  All 
data,  assumptions,  and  procedures  used 
in  an  engineering  assessment  shall  be 
documented. 

(i)  Engineering  assessment  includes, 
but  is  not  limited  to,  the  following: 

(A)  Previous  test  results,  provided  the 
rests  are  representative  of  current 
operating  practices; 


(B)  Bench-scale  or  pilot-scale  test  data 
representative  of  the  process  under 
representative  operating  conditions; 

(C)  Flow  rate,  TOC  emission  rate,  or 
organic  HAP  emission  rate  specified  or 
imphed  within  a  permit  limit  applicable 
to  the  batch  process  vent;  and 

(D)  Design  analysis  based  on  accepted 
chemical  engineering  principles, 
measurable  process  parameters,  or 
physical  or  chemical  laws  or  properties. 
Examples  of  analytical  methods  include, 
but  are  not  limited  to: 

(1)  Use  of  material  balances; 

(2)  Estimation  of  flow  rate  based  cm 
physical  equipment  design  such  as 
pump  or  blower  capacities;  and 

(5)  Estimation  ofTOC  or  organic  HAP 
concentrations  based  on  saturation 
conditions. 

(ii)  The  emissions  estimation 
equations  in  paragraphs  (b)(1)  through 
(b)(4)  of  this  section  shall  be  considered 
inappropriate  for  estimating  emissions 
for  a  given  batch  emissions  episode  If 
one  or  more  of  the  criteria  in  paragraphs 
(b)(6)(ii)(A}  through  (b)(6)(ii)(B)  of  this 
section  are  met. 

(A)  Previous  test  data  are  available 
that  show  a  greater  than  20  percent 
discrepancy  between  the  test  value  and 
the  estimated  value. 

(B)  The  owner  or  operator  can 
demonstrate  to  the  Administrator  that 
the  emissions  estimation  equations  are 
not  appropriate  for  a  given  batch 
emissions  episode. 

(C)  Data  or  other  information 
supporting  a  finding  that  the  emissions 
estimation  equations  are  inappropriate 
as  specified  under  paragraph 
(b)(6)(ii)(A)  of  this  section  shall  be 
reported  in  the  Notification  of 
Compliance  Status,  as  required  in 

§  63.1335(e)(5). 

(D)  Data  or  other  information 
supporting  a  finding  that  the  emissions 
estimation  equations  are  inappropriate 
as  specified  under  paragraph  (b)(6)(ii)(B) 
of  this  section  shall  be  reported  in  the 
Precomphance  Report,  as  required  in 

§  63.1335(e)(3). 

(7)  For  each  batch  process  vent,  the 
TOC  or  organic  HAP  emissions 
associated  with  a  single  batch  cycle 
shall  be  calculated  using  Equation  12  of 
this  subpart. 


'cycle 


cptiodC| 


[Eq.l2] 


i«=l 


where: 

where: 

Ecycie=Emissions  for  an  individual  batch 

cycle,  1^/batch  cycle 
EcpiMdc  ,=Emissions  from  batch  emission 

episode  i.  kg/episode 


n=Number  of  batch  emission  episodes 
for  the  batch  cycle 

(8)  Annual  TOC  or  organic  HAP 
emissions  from  a  batch  process  vent 
shall  be  calculated  using  Equation  13  of 
this  subpart 

AE  =  i(Ni)(E^J        [Eq.l3] 

i-l  , 

where: 

AE=Annual  emissions  firom  a  batch 

process  vent,  kg/yr. 
Ni=Number  of  type  i  batch  cycles 

performed  annually,  cycles/year 
Ecycic  ,=Emissions  from  the  batch  process 

vent  associated  with  a  single  type  i 

batch  cycle,  as  determined  in 

Paragraph  (b)(7)  of  this  section,  kg/ 
Btch  cycle 
n=Number  of  different  types  of  batch 
cycles  that  cause  the  emission  of 
TOC  or  organic  HAP  firom  the  batch 
process  vent 

(c)  (Reserved) 

(d)  Minimum  emission  level 
exemption.  A  batch  process  vent  with 
annual  emissions  less  than  11,800  kg/yr 
is  considered  a  Group  2  batch  process 
vent  and  the  owner  or  operator  of  said 
batch  process  vent  shall  comply  with 
the  requirements  in  §  63.1322  (f)  or  (g). 
The  owner  or  operator  of  said  batch 
process  vent  is  not  required  to  comply 
with  the  provisions  in  paragraphs  (e) 
through  (g)  of  this  section. 

(e)  Determination  of  average  flow  rate. 
The  owner  or  operator  shall  determine 
the  average  flow  rate  for  each  batch 
emission  episode  in  accordance  with 
one  of  the  procedures  provided  in 
paragraphs  (e)(1)  through  (e)(2)  of  this 
section.  The  annual  average  flow  rate  for 
a  batch  process  vent  shall  be  calculated 
as  specified  in  paragraph  (e)(3)  of  this 
section. 

(1)  Determination  of  the  average  flow 
rate  fat  a  batch  emission  episode  by 
direct  measurement  shall  be  made  using 
the  procedures  specified  in  paragraphs 
(e)(l)(i)  through  (e)(l)(iii)  of  this  section. 

(i)  The  volumetric  flow  rate  for  a 
batch  emission  episode,  in  standard 
cubic  meters  per  minute  (scmm)  at  20* 
C,  shall  be  determined  using  Method  2, 
2A.  2C,  or  2D,  40  CFR  part  60,  appendix 
A,  as  appropriate. 

(ii)  The  volumetric  flow  rate  of  a 
representative  batch  emission  episode 
shall  be  measiired  every  15  minutes. 

(iii)  The  average  flow  rate  for  a  batch 
emission  episode  shall  be  calculated 
using  Equation  14  of  this  subpart. 
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IFR» 


AFR 


_  »«i 


[E<j.M) 


AFRcpteode  =  Average  flow  rate  for  the 
batch  emission  episode,  scnun. 

FRi  -  Flow  rate  for  individual 
measurement  i,  scmro. 

n  s  Number  of  flow  rate  measurements 
taken  during  the  batch  «»m»ffginT> 
episode.  .•,\>iTr 

(2)  The  average  flow  rate  for  a  batdi 
emission  episode  may  be  determined  by 
engineering  assessment,  as  defined  ia 
paragraph  (b)(6)(i)  of  this  section.  AD 
data,  assumptions,  and  procedures  used 
shall  be  documented. 

(3)  The  annual  average  flow  rat*  for  a 
batch  process  vent  shall  be  calciilated 
using  Equation  15  of  this  subpMt 

t(DUR,)(AFR,^'"' 
AFR  =  Js! ; |E<|.tS} 

where:  ' '^'v".^""'"''!^ -,'.;.;' 

AFR  —  Annual  average  llow tits  fatmn 

batch  process  vent,  scmm. 
DURi  =  Duration  of  type  i  batch 

emission  episodes  annually,  hrs/yr. 
AFReptoode.  1  =  Average  flow  rate  for  t3rpe 

thatch  emission  episode,  scmm. 
B  a  Number  of  types  of  batch  emission 

episodes  venting  from  the  batch 

process  vent. 

(f)  Determination  of  cutoff  flow  rate. 
For  each  batch  process  vent,  the  owner 


or  operator  shaH  calculate  the  cutoff 

flow  rate  using  Equation  16  of  this 

subpart. 

CFR»  (0.00437)  (AE)- 51.6  (E().  M) 

where: 

CFK  =  Cutoff  flow  rate,  scmm. 

AE  =  Annual  TOC  or  organic  HAP 
emissions,  as  determined  in 
paragraph  (b)(8)  of  this  section,  kg/ 

yr- 

(g)  Group  1/Group  2  sMas 
determination.  The  owner  or  operator 
shall  compare  the  cutoff  flow  rate, 
calculated  in  accordance  with  paragraph 
(f)  of  this  section,  with  the  annual 
average  flow  rate,  determined  in 
accordance  with  paragraph  (e)t4>af  this 
section.  The  group  determination  status 
for  each  batch  process  vent  shall  be 
made  using  the  criteria  specified  in 
paragraphs  (g)(1)  and  {gi(2)  of  this 
section. 

(1)  if  the  cutoff  flow  rate  is  greater 
dian  or  eq^al  to  \be  annxial  average  flow 
rate  of  the  stream,  the  batch  process 
vent  is  classified  as  a  Gioup  1  batch 
process  vent 

(2)  if  the  cutoff  flow  rate  is  less  than 
the  actual  average  S«w  rate  of  the 
stream,  the  batch  process  vent  is 
classified  as  a  Group  2  batch  process 
vent. 

(h)  Determination  of  haiogenation 
status.  To  determine  whether  a  batch 
process  vent  er  an  aggregate  batch  vent 
stream  is  halogenated,  the  annual  mass 
emission  rate  of  halsgen  stems 


contained  in  organic  corapoimds  shall 
be  calculated  using  the  procedures 
specified  in  paragraphs  (h)(l}  through 
(h)(3)  of  this  section. 

(1)  The  concentration  of  each  organic 
compound  containing  halogen  atoms 
(ppmv,  by  compoimd)  for  each  tiatch 
maieslon  episode  shall  be  determined 
based  on  any  one  of  the  following 
procedures: 

(i)  Process  knowledge  that  no 
halogens  or  hydrogen  halides  are 
present  in  the  process  may  be  used  to 
demonstrate  that  a  batch  emission 
episode  is  nonhalogenated.  Halogens  or 
hydrogen  halides  that  are 
unintentionally  introduced  into  the 
process  shall  not  be  considered  in 
making  a  finding  that  a  batch  emission 
episode  is  nonhalogenated. 

(ii)  Engineering  assessment  aa 
disciissed  in  paragraph  (b)(6)(i)  of  this 
section. 

(iii)  Concentration  of  organic 
Gompoiuids  ceataining  halogens  and 
hydrogen  hahdes  as  measured  by 
Method  26  or  26A,  40  CFR  part  §0. 
ap^ndix  A. 

(iv)  Any  other  method  er  data  that  has 
been  validated  according  to  the 
applicable  procedures  in  Medied  391  of 
appendix  A  of  this  part. 

^)  The  annual  mass  emissions  ol 
halogen  atoms  for  a  batch  process  vent 
shall  be  calculated  using  Equation  17  of 
this  subpart. 


.:^^i^.  ^  .-^ 


t^/;  i:?^ihyB,«=K 


AFR       ^.17} 


whme: 


Aujf.^WVbrt 


EiMioaea  =  Mass  of  halogen  atoms,  dry 
basis,  kg/yr. 

K  =  Constant,  0.022  (ppmv)-  >  fkg-mole 
per  scm)  (minute/yr),  where    - 
standard  temperatuire  is  20°C. 

AFR  -  Annual  average  flow  rate  of  the 
batch  process  vent,  determined 
according  to  paragraph  (e)  of  this 
section,  scmm. 

Mj.  I  s  Molecular  weight  of  halogen  atom 
i  in  compoimd  j,  kg/kg-mole. 

Lj.  I  s  Nimiber  of  atoms  of  halogen  i  in 
compound  j.       .  ,.;  ,r '. .;  -^  >  ."; 

n  -  Nimiber  of  halogenated  compounds 
j  in  the  batch  process  vent. 


m  -  Nimiber  of  differest  halogens  i  hi 
each  compound  j  of  the  batch 
process  vent. 

Cavtj  s  Average  annual  concentration  of 
halogenated  compound  j  in  the 
batch  process  vent  as  determined  by 
using  Equation  18  of  this  subpart, 
dry  basis,  ppmv. 


■         S(DURiXCi) 


c      =J=i- 


[Eq.18] 


KdurJ 


i°l 


where: 


DUR«  =  Duration  of  type  i  batch 

emission  episodes  annually,  hrs/jrr. 

Ci  =  Average  concentration  of 

halogenated  compound  j  in  type  i 
batch  emission  episode,  ppmv. 

n  =  Number  of  types  of  batch  emission 
episodes  venting  from  the  batch 
process  vent. 

(3)  The  annual  mass  emissions  of 
halogen  atoms  for  an  aggregate  batch 
vent  stream  shall  be  the  sum  of  the 
annual  mass  emissions  of  halogen  atoms 
for  all  batch  process  vents  included  in 
the  aggregate  batch  vent  stream. 

(i)  Process  changes  affecting  Group  2 
batch  process  vents.  Whenever  process 
changes,  as  described  in  paragraph  (i)(l) 
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of  this  tectiaii.  are  made  that  a£fiact  one 
at  mote  Ooup  2  batch  process  vrats, 
the  owner  <x  operator  snail  comply  with 
paAsiaphs  (i)  (2)  and  (3)  of  this  section. 

(IjExamplss  of  process  changes 
include,  but  are  not  limited  to.  changes 
in  prodiictiod  capacity,  production  rate, 
fsedstock  type,  or  catalyst  type;  or 
whenever  tMve  is  replacement,  removal, 
or  modificatien  of  recovery  equipment 
considered  part  of  the  batdi  imit 
(^Mntion  as  specified  in  paragraph 
(aX2)  of  this  action.  An  increase  in  the 
annual  number  of  batch  cycles  beyond 
the  batch  cyde  limitation  constitutes  a 
process  change.  For  purposes  of  this 
paragraph  (i),  ptoceas  changes  do  not 
include:  process  upsets:  unintentional, 
temporary  precess  changes;  and  changes 
that  are  witnin  the  margin  of  variation 
<n  wfhich  the  original  group 
detarminatioo  was  based. 

(2)  Fm  each  batch  process  vent 
a^cted  by  a  process  change,  the  owner 
or  operator  shall  redetermine  the  group 
status  by  repeating  the  procedures 
specified  in  paragraphs  (b)  through  (g) 
of  this  secticHi,  as  applicable; 
alternatively,  engineering  assessment,  as 
described  in  paragraph  (b)(6)(i)  of  this 
section,  can  he  used  to  determine  the 
effects  of  the  process  change. 

(3)  Based  oe  the  results  from 
paragraph  (iKZ)  of  this  section,  owners 
or  operators  shall  comply  with  either 
paragraph  (iKS)  (i),  (ii),  or  (iii)  of  this 
section. 

(i)  If  the  redetermination  described  in 
paragraph  (iX2)  of  this  section  indicates 
that  a  Group  2  batch  process  vent  has 
became  a  (koup  1  batch  process  vent  as 
a  result  of  the  process  change,  4he  owner 
or  operator  shall  submit  a  report  as 
specified  in  §63. 1327(b)  and  shall 
comply  with  the  Group  1  provisions  in 
$63.1322  thnlugh  $63.1327  in 
accordance  with  the  compliance 
schedule  described  in 

§63.1335(e)(a)(iu)fD)U). 

(ii)  If  the  redetermination  described  in 
paragraph  (i)(2)  of  this  section  indicates 
that  a  G^up  2  batch  process  vent  with 
annual  emissions  less  than  the  level 
specified  in  paragraph  (d)  of  this 
section,  that  is  in  compliance  with 
§  63.1322(g),  now  has  annual  emissions 
greater  than  or  equal  to  the  level 
specified  in  paragraph  (d)  of  this  section 
but  remains  a  Group  2  batch  process 
vent,  the  owner  or  operator  shall  submit 
a  report  as  specified  in  §  63.1327(c)  and 
shall  comply  with  §  63.1322(1)  in 
accordance  with  the  compliance 
schedule  required  by 
863.1335(e)(a)(iii)(D)(2). 

(iii)  If  the  raidetermination  described 
aph  (i)(2)  of  this  section 


indicates  no  diange  in  group  status  or 
no  change  in  the  relation  of  annual 


onissions  to  the  levels  specified  in 
paragraph  (d)  of  this  section,  the  owner 
or  opwator  is  not  required  to  submit  a 
report,  as  described  in  $  63.1327(e). 

Ij)  Process  chazigss  to  new  SAN 
affected  sources  using  a  batch  process. 
Vfheaevet  jmxxss  changes,  as  described 
in  paragraj^  ())(1)  of  this  section,  are 
made  to  a  new  affected  source 
producing  SAN  iising  a  batch  process, 
the  owner  or  operate  shall  comply  with 
paragraphs  (|)  (2)  and  (3)  of  this  section. 

(ifExamples  of  process  changes 
include,  but  are  not  limited  to.  changes 
in  production  capacity,  production  rate, 
fsedstodc  type,  or  catalyst  type; 
replacement,  removal,  or  addition  of 
recovery  equipment  considered  part  of  a 
batch  unit  operatioD,  as  specified  in 
paragraph  (a)(1)  of  this  section; 
replacement,  removal,  or  addition  of 
control  equipment  associated  with  a 
continuous  or  batch  process  vent  ot  an 
aggregate  batch  vent  stream.  For 
purposes  of  this  paragraph  (j)(l),  process 
changes  do  not  include  process  upsets 
or  unintentional,  temporary  process 
changM. 

(2)  The  owner  or  operator  shall 
redetermine  the  percent  emission 
reduction  achieved  using  the 
procedures  specified  in  $63.1333(c).  If 
engineering  assessment,  as  described  in 
paragraph  (b)(6)(i)  of  this  section,  can 
demonstrate  that  the  process  change  did 
not  cause  the  percent  emission 
reduction  to  decrease,  it  may  be  used  in 
lieu  of  redetermining  the  percent 
reduction  using  the  procediues 
specified  in  $  63.1333(c). 

(3)  Whwe  the  redetermined  percent 
reduction  is  less  than  84  percent,  the 
owner  or  operator  shall  submit  a  report 
as  specified  in  §  63.1327(d)  and  abaii 
comply  with  §63. 1322(a)(3)  and  all 
associated  provisions  in  accordance 
with  the  compliance  schediile  described 
in  $63.1335(e)(6)(iii)(D)(2). 

163.1324    Batch  procass  venta— 
monitoring  provWona. 

(a)  General  requirements.  Each  owner 
or  operator  of  a  batch  process  vent  or 
aggregate  batch  vent  stream  that  uses  a 
control  device  to  comply  with  the 
requirements  in  §  63.1322(a)  or 
§  63.1322(b),  shall  install  ^e  monitoring 
equipment  specified  in  paragraph  (c)  of 
this  section. 

(1)  This  monitoring  equipment  shall 
be  in  operation  at  all  times  when  batch 
emission  episodes,  or  portions  thereof, 
that  the  owner  or  operator  has  selected 
to  control  are  vented  to  the  control 
device,  or  at  all  times  when  an  aggregate 
batch  vent  stream  is  vented  to  the 
control  device. 

(2)  The  owner  or  operator  shall 
operate  control  devices  such  that 


monitcned  parameten  remain  above  the 
minimum  level  (v  below  the  maximum 
level,  as  appropriate,  established  as 
specified  in  paragraph  (f)  of  this  section. 

(b)  Continuous  process  vents.  Each 
owner  or  operator  of  a  continuous 
process  vent  that  uses  a  control  device 
or  recovery  device  to  comply  with  the' 
requirements  in  §  63.1322(a)(3)  shall 
comply  with  the  applicable 
requirements  of  §  63.1315(a)  as  specified 
in  $  63.1321(b). 

(c)  Batch  process  vent  and  agffegate 
batch  vent  stream  manitming 
parameters.  The  monitoring  equipment 
specified  in  paragraphs  (c)(1)  through 
(cM8)  of  this  section  shall  be  installed  as 
specified  in  paragraph  (a)  of  this 
section.  The  parameten  to  ha  monitored 
are  specified  in  Table  7  of  this  subpart. 

(1)  Where  an  incinerator  is  used,  a 
temperature  monitoring  device 
eqiiipped  with  a  continuous  recorder  is 
required. 

(i)  Where  an  incinerator  other  than  a 
catalytic  incinerator  is  used,  the 
temperature  monitoring  device  shall  be 
installed  in  the  firebox  or  in  the 
ductwork  immediately  downstream  of 
the  firebox  in  a  position  before  any 
substantial  heat  exchan^  occurs. 

(ii)  Where  a  catalytic  mdnerator  is 
used,  tempoature  monitoring  devices 
shall  be  installed  in  the  gas  stream 
inunediately  before  and  after  the 
catalyst  bed. 

(2)  Where  a  flare  is  used,  a  device 
(including  but  not  Umited  to  a 
thermocouple,  ultra-violet  beam  sensor, 
or  infi'ared  sensor)  capable  of 
continuously  detecting  the  presence  of  a 
pilot  flame  is  required. 

(3)  Where  a  boiler  or  process  heater  of 
less  than  44  megawatts  design  heat 
input  capacity  is  used,  a  temperature 
monitoring  device  in  the  firebox 
equipped  with  a  continuous  recorder  is 
required.  Any  boiler  or  process  heater  in 
which  all  batch  process  vents  or 
aggregate  batch  vent  streams  are 
introduced  with  the  primary  fuel  or  are 
used  as  the  primary  fuel  is  exempt  bom 
this  requirement. 

(4)  Where  a  scrubber  is  used  with  an 
incinerator,  boiler,  or  process  heater  in 
concert  with  the  combustion  of 
halogenated  batch  process  vents  or 
halogenated  aggregate  batch  vent 
streams,  the  following  monitoring 
equipment  is  required  for  the  scrubber. 

(i)  A  pH  monitoring  device  equipped 
with  a  continuous  recorder  to  monitor 
the  pH  of  the  scrubber  effluent. 

(ii)  A  flow  meter  equipped  with  a 
continuous  recorder  shall  be  located  at 
the  scrubber  influent  to  monitor  the 
scrubber  liquid  flow  rate. 

(5)  Where  an  absorber  is  used,  a 
scrubbing  liquid  temperature 
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monitoring  device  and  a  specific  gravity 
monitoring  device  are  required,  each 
equipped  with  a  continuous  recorder. 

(6)  Where  a  condenser  is  used,  a 
condenser  exit  temperature  (product 
side)  monitoring  device  equipf)ed  with 
a  continuous  recorder  is  required. 

(7)  Where  a  carbon  adsoroer  is  used, 
an  integrating  regeneration  stream  flow 
monitoring  device-having  an  accuracy  of 
±10  percent,  capable  of  recording  the 
total  regeneration  stream  mass  flow  for 
each  regeneration  cycle;  and  a  carbon 
bed  temperatiue  monitoring  device, 
capable  of  recording  the  carbon  bed 
temperature  after  each  regeneration  and 
within  15  minutes  of  completing  any 
cooling  cycle  are  required. 

(8)  As  an  alternate  to  paragraphs  (c)(S) 
through  (c)(7)  of  this  section,  the  owner 
or  operator  may  install  an  organic 
monitoring  device  equipped  with  a 
continuous  recorder. 

(d)  Alternative  monitoring      •   '-  \ 
parameters.  An  owner  or  operator  of  a 
batch  process  vent  or  aggregate  batch 
vent  stream  may  request  approval  to 
monitor  parameters  other  than  those 
required  by  paragraph  (c)  of  this  section. 
The  request  shall  be  submitted 
according  to  the  procedures  specified  in 
S  63.1335(f).  Approval  shall  be 
requested  if  the  owner  or  operator: 

(1)  Uses  a  control  device  other  than 
those  included  in  paragraph  (c)  of  this 
section;  or 

(2)  Uses  one  of  the  cdtatrol  devices 
included  in  paragraph  (c)  of  this  section, 
but  seeks  to  monitor  a  parameter  other 
than  those  specified  in  Table  7  of  this 
subpart  and  paragraph  (c)  of  this 
section. 

(e)  Monitoring  of  bypass  lines.  Owners 
■  or  operators  of  a  batch  process  vent  or 

aggregate  batch  vent  stream  using  a  vent 
system  that  contains  bypass  lines  that 
could  divert  emissions  away  from  a 
control  device  used  to  comply  with 
§  63.1322(a)  or  §  63.1322(b)  shall 
comply  with  either  paragraph  (d)(1), 
(d)(2),  or  (d)(3)  of  this  section. 
Equipment  such  as  low  leg  drains,  high 
point  bleeds,  analyzer  vents,  open- 
ended  valves  or  lines,  and  pressure 
relief  valves  needed  for  safety  purposes 
are  not  subject  to  this  paragraph  (e). 

(1)  Properly  install,  maintain,  and 
operate  a  flow  indicator  that  takes  a 
reading  at  least  once  every  15  minutes. 
Records  shall  be  generated  as  specified 
in  §  63.1326(e)(3).  The  flow  indicator 
shall  be  installed  at  the  entrance  to  any 
bypass  line  that  could  divert  emissions 
away  from  the  control  device  and  to  the 
atmosphere;  or 

(2)  Secure  the  bypass  line  valve  in  the 
non-diverting  position  vnth  a  car-seal  or 
a  lock-and-key  type  configiu^tion.  A 
visual  inspection  of  the  seal  or  closure 


mechanism  shall  be  performed  at  least 
once  every  month  to  ensure  that  the 
valve  is  maintained  in  the  non-diverting 
position  and  emissions  are  not  diverted 
through  the  bypass  line.  Records  shall 
be  generated  as  specified  in 
§  63.1326(e)(4). 

(3)  Continuously  monitor  the  bypass 
line  valve  position  using  computer 
monitoring  and  record  any  periods 
when  the  position  of  the  bypass  line 
valve  has  changed  as  specified  in 
§  63.1326(e)(4). 

(f)  Establishment  of  parameter 
monitoring  levels.  Parameter  monitoring 
levels  for  batch  process  vents  and 
aggregate  batch  vent  streams  shall  be 
established  as  specified  in  paragraphs 
(f)(1)  through  (0(3)  of  this  section.  For 
continuous  process  vents  complying 
vdth  §  63.1322(a)(3),  parameter 
monitoring  levels  sliall  be  established  as 
specified  in  §  63.1315(a),  except  as 
specified  in  paragraph  (f)(4)  of  this 
section. 

(1)  For  each  parameter  monitored 
under  paragraph  (c)  of  this  section,  the 
owner  or  operator  shall  establish  a  level, 
defined  as  either  a  maximum  or 
minimiun  operating  parameter  as 
denoted  in  Table  8  of  this  subpart,  that 
indicates  proper  operation  of  the  control 
device.  The  level  shall  be  established  in 
accordance  with  the  procedures 
specified  in  §  63.1334. 

(i)  For  batch  process  vents  using  a 
control  device  to  comply  with 
§  63.1322(a)(2),  the  established  level 
shall  reflect  the  control  efficiency 
estabUshed  as  part  of  the  initial 
compliance  demonstration  specified  in 
§  63.1325(c)(2). 

(ii)  For  aggregate  batch  vent  streams 
using  a  control  device  to  comply  with 
§  63.1322(b)(2),  the  estabUshed  level 
shall  reflect  the  control  efficiency 
requirement  specified  in  §  63.1322(b)(2). 

Uii)  For  batch  process  vents  and 
aggregate  batch  vent  streams  using  a 
control  device  to  comply  with 
§  63.1322(a)(3),  the  established  level 
shall  reflect  the  control  efficiency 
established  as  part  of  the  initial 
comphance  demonstration  specified  in 
§  63.1325(f)(4). 

(2)  The  established  level,  along  with 
supporting  doaunentation,  shall  be 
submitted  in  the  Notification  of 
Compliance  Status  or  the  operating 
permit  application  as  required  in 

§  63.1335(e)(5)  or  §  63.1335(e)(8), 
respectively. 

(3)  The  operating  day  shall  be  defined 
as  part  of  establishing  the  parameter 
monitoring  level  and  shall  be  submitted 
Mdth  the  information  in  paragraph  (f)(2) 
of  this  section.  The  definition  of 
operating  day  shall  specify  the  times  at 
which  an  operating  day  begins  and 


ends.  The  operating  day  shall  not 
exceed  24  hours. 

(4)  For  continuous  process  vents 
using  a  control  or  recovery  device  to 
comply  with  §  63.1322(a)(3),  the 
established  level  shall  reflect  the  control 
efficiency  established  as  part  of  the 
initial  compliance  demonstration 
specified  in  §63. 1325(f)(4). 

I93.132S    Batch  proems  ven1»— 

pert onnanca  test  methode  and  procaduraa 

to  datwrmine  complianoe. 

(a)  Use  of  a  flare.  When  a  flare  is  used 
to  comply  with  §§63.1322  (a)(1).  (a)(3), 
(b)(1),  or  (b)(3),  the  owner  or  operator 
shall  comply  with  the  flare  provisions 
in  §  63.11(b). 

(b)  Exceptions  to  performance  tests. 
An  owner  or  operator  is  not  required  to 
conduct  a  performance  test  when  a 
control  device  specified  in  paragraphs 
(b)(1)  through  (b)(5)  of  this  section  is 
used  to  comply  with  §63.1322  (a)(2)  or 
(a)(3).  Further,  if  a  performance  test 
meeting  the  conditions  specified  in 
paragraph  (b)(6)  of  this  section  has  been 
conducted  by  the  owner  or  operator,  the 
results  of  said  performance  test  may  be 
submitted  and  a  performance  test,  as 
required  by  this  section,  is  not  required. 

(1)  A  boiler  or  process  beater  with  a 
design  heat  input  capacity  of  44 
megawatts  or  greater. 

(2)  A  boiler  or  process  heater  where 
the  vent  stream  is  introduced  with  the 
primary  fuel  or  is  used  as  the  primary 
fuel. 

(3)  A  control  device  for  which  a 
performance  test  was  conducted  for 
determining  compliance  with  a  New 
Source  Performance  Standard  (NSPS) 
and  the  lest  was  conducted  using  the 
same  procedures  specified  in  this 
section  and  no  process  changes  have 
been  made  since  the  test.  Recovery 
devices  used  for  controlling  emissions 
fix}m  continuous  process  vents 
complying  with  §63.1 322(a)(3)  are  also 
eligible  for  the  exemption  described  in 
this  paragraph  (b)(3). 

(4)  A  boiler  or  process  heater  burning 
hazardous  waste  for  which  the  owner  or 
operator: 

(i)  Has  been  issued  a  final  permit 
under  40  CFR  part  270  and  complies 
with  the  requirements  of  40  CFR  part 
266,  subpart  H;  or 

(ii)  Has  certified  compliance  with  the 
interim  status  requirements  of  40  CFR 
part  266,  subpart  H. 

(5)  An  incinerator  burning  hazardous 
waste  for  which  the  owner  or  operator 
complies  with  the  requirements  of  40 
CFR  part  264,  subpart  O. 

(6)  Performance  tests  dcme  for  other 
subparts  in  40  CFR  part  60  or  part  63 
where  total  organic  HAP  or  TOC  was 
measured,  provided  the  owner  or 
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operator  can  demonstrate  that  operating 
conditions  for  the  process  and  control 
device  during  the  performance  test  are 
representative  of  ciurent  operating 
conditions. 

(c)  Batch  process  vent  testing  and 
procedures  for  compliance  with 
§  63.1322(a)(2).  Except  as  provided  in 
paragraph  (b)  of  this  section,  an  owner 
or  operator  lising  a  control  device  to 
comply  with  §  63.1322(a)(2)  shall 
conduct  a  performance  test  using  the 
procedures  speciHed  in  paragraph  (c)(1) 
of  this  section  in  order  to  determine  the 
control  efficiency  of  the  control  device. 
An  owner  or  operator  shall  determine 
the  percent  leduction  for  the  batch  cycle 
using  the  control  efficiency  of  the 
control  device  as  specified  in 
paragraphs  (c)(2)(i)  through  (c)(2)(iii)  of 
this  section  and  the  procedures 
specified  in  paragraph  (c)(2)  of  this 
section.  Compliance  may  be  based  on 
either  total  organic  HAP  or  TOC.  For 
purposes  of  this  paragraph  (c)  and  all 
paragraphs  that  are  part  of  this 
paragraph  (q),  the  term  "batch  emission 
episode"  shall  have  the  meaning 
"period  of  the  batch  emission  episode 
selected  for  control,"  which  may  be  the 
entire  batch  emission  episode  or  may 
only  be  a  po^on  of  the  batch  emission 
episode. 

(1)  Performance  tests  shall  be 
conducted  as  specified  in  paragraphs 
(c)(l)(i)  through  (c)(l)(v)  of  this  section. 

(i)  Except  as  specified  in  paragraph 
(c)(l)(i)(A)  of  this  section,  a  test  shall  be 
performed  fpr  the  entire  period  of  each 
batch  emission  episode  in  the  batch 
cycle  that  the  owner  or  operator  selects 
to  control  as  part  of  achieving  the 
required  90  percent  emission  reduction 
for  the  batch  cycle  specified  in 
§  63.1322(a)(2).  Only  one  test  is  required 
for  each  batch  emission  episode  selected 
by  the  owner  or  operator  for  control, 
the  owner  qr  operator  shall  follow  the 


procedures  listed  in  paragraphs 
(c)(l)(i)(B)  through  (c)(l)(i)(D)  of  this 
section. 

(A)  Alternatively,  an  owner  or 
operator  may  choose  to  test  only  those 
periods  of  the  batch  emission  episode 
during  which  the  emission  rate  for  the 
entire  episode  can  be  determined  or 
during  which  the  emissions  are  greater 
than  the  average  emission  rate  of  the 
batch  emission  episode.  The  owner  or 
operator  choosing  either  of  these 
options  must  develop  an  emission 
profile  for  the  entire  batch  emission 
episode,  based  on  either  process 
knowledge  or  test  data  collected,  to 
demonstrate  that  test  periods  are 
representative.  Examples  of  information 
that  could  constitute  process  knowledge 
include  calculations  based  on  material 
balances  and  process  stoichiometry. 
Previous  test  results  may  be  used 
provided  the  results  are  still  relevant  to 
the  current  batch  process  vent 
conditions. 

(B)  Method  1  or  lA,  40  CFR  part  60. 
appendix  A,  as  appropriate,  shall  be 
used  for  selection  of  the  sampling  sites 
if  the  flow  measuring  device  is  a  pitot 
tube.  No  traverse  is  necessary  when 
Method  2A  or  2D.  .40  CFR  part  60. 
appendix  A  is  used  to  determine  gas 
stream  volumetric  flow  rate.  Inlet 
sampling  sites  shall  be  located  as 
specified  in  paragraphs  (c)(l)(i)(B)(l) 
and  (c)(l)(i)(B)(2)  of  this  section.  Outlet 
sampling  sites  shall  be  located  at  the 
outlet  of  the  control  device  prior  to 
release  to  the  atmosphere. 

(1)  The  control  device  inlet  sampling 
site  shall  be  located  at  the  exit  from  the 
batch  unit  operation  before  any  control 
device.  §  63.1323(a)(2)  describes  those 
recovery  devices  considered  part  of  the 
unit  operation.  Inlet  sampling  sites 
would  be  after  these  specified  recovery 
devices. 


{2)  If  a  batch  process  vent  is 
introduced  with  the  combustion  air  or 
as  a  secondary  fuel  into  a  boiler  or 
process  heater  with  a  design  capacity 
less  than  44  megawatts,  selection  of  the 
location  of  the  inlet  sampling  sites  shall 
ensure  the  measurement  of  total  organic 
HAP  or  TOC  (minus  methane  and 
ethane)  concentrations  in  all  batch 
process  vents  and  primary  and 
secondary  fuels  introduced  into  the 
boiler  or  process  heater. 

(C)  Gas  stream  volumetric  flow  rate 
and/or  average  flow  rate  shall  be 
determined  as  specified  in  §63. 1323(e). 

(D)  Method  18  or  Method  25A,  40 
CFR  part  60,  appendix  A  shall  be  used 
to  determine  the  concentration  of 
organic  HAP  or  TOC,  as  appropriate. 
Alternatively,  any  other  method  or  data 
that  has  been  validated  according  to  the 
applicable  procedures  in  Method  301  of 
appendix  A  of  this  part  may  be  used. 
The  use  of  Method  25A,  40  CFR  part  60. 
appendix  A  shall  comply  with 
paragraphs  (c)(l)(i)(D)(l)  and 
(c)(l)(i)(D)(2)  of  this  section. 

(1)  The  organic  HAP  used  as  the 
calibration  gas  for  Method  25 A,  40  CFR 
part  60,  appendix  A  shall  be  the  single 
organic  HAP  representing  the  largest 
percent  by  volume  of  the  emissions. 

[2)  The  use  of  Method  25A,  40  CFR 
part  60,  appendix  A  is  acceptable  if  the 
response  from  the  high-level  calibration 
gas  is  at  least  20  times  the  standard 
deviation  of  the  response  from  the  zero 
calibration  gas  when  the  instrument  is 
zeroed  on  the  most  sensitive  scale. 

(ii)  If  an  integrated  sample  is  taken 
over  the  entire  test  period  to  determine 
TOC  or  average  total  organic  HAP 
concentration,  emissions  per  batch 
emission  episode  shall  be  calculated 
using  Equations  19  and  20  of  this 
subpart. 
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where: 

Eeptenk  =  Inlet  or  outlet  emissions,  kg/ 

episode. 
K  =  Constant,  2.494  x  10"*  (ppmv)"'  • 

(gm-mole/scm)  (kg/gm)  (min/hr). 


where  standard  temperature  is 

2(rc 

Cj  =  Average  inlet  or  outlet 

concentration  of  TOC  or  sample 
component  j  of  the  gas  stream  for 


the  batch  emission  episode,  dry 
basis,  ppmv. 
Mj  =  Molecular  weight  of  TOC  or 
sample  component  j  of  the  gas 
stream,  gm/gm-mole. 
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AFR  =  Average  inlet  or  outlet  flow  rate 
of  gas  stream  for  the  batch  emissicui 
episode,  dry  basis,  scmin. 

Th  «  Hours/episode      ;•   .  .^.' 

n  -  Number  of  organic  HAP  in  stream. 


Note:  Summation  not  required  if  TCXZ 
emissions  are  being  estimated  using  a  TOC 
csncentration  measured  using  Method  2SA, 
40  CFR  part  60,  appendix  A. 

(iii)  If  grab  samples  are  taken  to 
determine  TOC  or  total  organic  HAP 


concentration,  emissions  shall  be 
calculated  according  to  paragraphs 
(c)(l)(iii)  (A)  and  (B)  of  this  section. 

(A)  For  each  measurement  point,  the 
emission  rates  shall  be  calculated  using 
Equations  ^1  and  22  of  this  subpart. 
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where: 

Epoia  =  Inlet  or  outlet  emission  rate  for 
the  measurement  point,  kg/hr. 

K  =  Constant,  2.494  x  10-«  (ppmv)-« 
(gm-mole/scm)  (kg/gm)  (min/hr), 
where  standard  temperature  is 
20«C 


Cj  =  Inlet  or  outlet  concentration  of  TOC 
or  sample  organic  HAP  component 
j  of  the  gas  stream,  dry  basis,  ppmv. 

Mj  *  Moleoilar  weight  of  TOC  or 

■  sample  organic  HAP  component  j  of 
the  gas  stream,  gm/gm-mole. 

PR  =  Inlet  or  outlet  flow  rate  of  gas 
stream  for  the  measurement  point, 
dry  basis,  scmm. 
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n  =  Niunber  of  organic  HAP  in  stream. 

Note:  Summation  not  required  if  TOC 
emissions  are  being  estimated  using  a  TOC 
concentration  measured  using  Method  25A, 
40  CFR  part  60.  appendix  A. 

(B)  The  emissions  per  batch  emissicm 
episode  shall  be  calculated  using 
Equations  23  and  24  of  this  subpart 


(Eq.23j 
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where: 

Ecpiiode  =  Inlet  or  outlet  emissions,  kg/ 
episode. 


DUR  =  Duration  of  the  batch  emission 
episode,  hr/episode. 

Epoin.  i  s  Inlet  or  outlet  emissions  for 
measuranent  point  i,  kg/hr. 


n  -  Number  of  measurements. 

(iv)  The  control  efBdency  for  the 
ctmtrol  device  shall  be  calculated  using 
Equation  25  of  this  subpart 
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where: 

R  -  Control  efficiency  of  control  device, 
percent. 

Eiaiei  s  Mass  rate  of  TOC  or  total  organic 
HAP  for  batch  emission  episode  i  at 
Ihe  inlet  to  the  control  device  as 
calculated  imder  paragraph  (c)(l)(ii) 
(Mr  (c)(lKiii)  of  this  section,  kg/hr. 


Eowki  -  Mass  rate  of  TOC  or  total  organic 
HAP  for  batch  emission  episode  i  at 
the  outlet  of  the  c(mtrol  device,  as 
calculated  under  paragraph  (c)(l)(ii) 
or  (c)(l)(iii)  of  this  section,  kg/hr. 

n  s  Niunber  of  batch  emission  episodes 
in  the  batch  cycle  selected  to  be 
controlled. 


(v)  If  the  batch  process  vent  entering 
a  boiler  or  process  heater  with  a  design 
capacity  less  than  44  megawatts  is 
introduced  with  the  combustion  air  or 
as  a  secondary  fuel,  the  weight-percent 
reduction  of  total  organic  HAP  or  TOC 
across  the  device  shall  be  determined  by 
comparing  the  TOC  or  total  organic  HAP 
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in  all  combusted  batch  process  vents 
and  primary  ^nd  secondary  fuels  with 
the  TOC  or  t0tal  organic  HAP  exiting  the 
combustion  device,  respectively. 

(2)  The  peicent  reduction  for  the 
batch  cycle  shall  be  determined  using 


Equation  26  of  this  subpart  and  the 
control  device  efficiencies  specified  in 
paragraphs  (c)(2)(i)  through  (c)(2)(iii)  of 
this  section.  All  information  used  to 
calculate  the  batch  cycle  percent 
reduction,  including  a  definition  of  the 


batch  cycle  identifying  all  batch 
emission  episodes,  must  be  recorded  as 
specified  in  §  63.1326(b)(2).  This 
information  shall  include  identification 
of  those  batch  emission  episodes,  or 
portions  thereof,  selected  for  control. 


PR  =  -i=l ^„ i=i (100)       [Eq.26l 
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where: 
PR  =  Percent  ;reduction 
Eunc  =  Mass  nte  of  TOC  or  total  organic 
HAP  for  Uncontrolled  batch 
emission  episode  i,  kg/hr. 
Emtoxon  *  Mass  rate  of  TOC  or  total 
organic  HAP  for  controlled  batch 
emissioq  episode  i  at  the  inlet  to  the 
control  device,  kg/hr. 
R  =  Control  efficiency  of  control  device 
as  specified  in  paragraphs  (c)(2)  (i) 
through  (c)  (2)(iii)  of  this  section. 
n  s  Number  of  uncontrolled  batch 

emission  episodes,  controlled  batch 
emission  episodes,  and  control 
devices.  The  value  of  n  is  not 
necessarily  the  same  for  these  three 
items, 
(i)  If  a  perfermance  test  is  required  by 
paragraph  (c)  of  this  section,  the  control 
efficiency  of  the  control  device  shall  be 
as  determined  in  paragraph  (c)(l)(iv)  of 
this  section. 

(ii)  If  a  performance  test  is  not 
required  by  paragraph  (c)  of  this  section 
for  a  combustion  control  device,  as 
specified  in  paragraph  (b)  of  this 
section,  the  oontrol  efficiency  shall  be 
98  percent.  Ttie  control  efficiency  for  a 
flare  shall  be  98  p>ercent. 

(iii)  If  a  performance  test  is  not 
required  by  (laragraph  (c)  of  this  section 
for  a  noncombustion  control  device,  the 
control  efficiency  shall  be  determined 
by  the  owner  or  operator  based  on 
engineering  assessment. 

(d)  Batch  process  vent  and  aggregate 
batch  vent  stteam  testing  for  compliance 
with  §  63. 13221c)  Ihalogenated  emission 
streams}.  An  owner  or  operator 
controlling  halogenated  emissions  in 
compliance  with  §  63.1322(c)  shall 
conduct  a  performance  test  to  determine 
compliance  with  the  control  efficiency 
specified  in  S  63.1322(c)(1)  or  the 
emission  limit  specified  in  ' 
§  63.1322(c)(2)  for  hydrogen  halides  and 
halogens. 

(1)  Sampling  sites  shall  be  located  at 
the  inlet  and  outlet  of  the  scrubber  or 
other  control  device  used  to  reduce 
halogen  emisions  in  complying  with 


i-l 


M 


§  63.1322(c)(1)  or  at  the  outlet  of  the 
control  device  used  to  reduce  halogen 
emissions  in  complying  vrith 
§  63.1322(c)(2). 

(2)  The  mass  emissions  of  each 
hydrogen  halide  and  halogen  compound 
for  the  batch  cycle  or  aggregate  batch 
vent  stream  shall  be  calculated  fitjm  the 
measured  concentrations  and  the  gas 
stream  flow  rate(s)  determined  by  the 
procedures  specified  in  paragraphs 
(d)(2)(i)  and  (d)(2)(ii)  of  this  section 
except  as  specified  in  paragraph  (d)(5) 
of  this  section.  

(i)  Method  26  or  Method  26A,  40  CFR 
part  60,  appendix  A,  shall  be  used  to 
determine  the  concentration,  in  Mg  per 
dry  scm,  of  total  hydrogen  halides  and 
halogens  present  in  the  emissions 
stream. 

(ii)  Gas  stream  volumetric  fiow  rate 
and/or  average  flow  rate  shall  be 
determined  as  specified  in  §  63.1323(e). 

(3)  To  determme  compliance  with  the 
percent  reduction  specified  in 

§  63.1322(c)(1),  the  mass  emissions  for 
any  hydrogen  halides  and  halogens 
present  at  the  inlet  of  the  scrubber  or 
other  control  device  shall  be  summed 
together.  The  mass  emissions  of  any 
hydrogen  halides  or  halogens  present  at 
the  outlet  of  the  scrubber  or  other 
control  device  shall  be  simimed 
together.  Percent  reduction  shall  be 
determined  by  subtracting  the  outlet 
mass  emissions  firom  the  inlet  mass 
emissions  and  then  dividing  the  result 
by  the  inlet  mass  emissions. 

(4)  To  determine  compliance  with  the 
emission  limit  specified  in 

§  63.1322(c)(2),  the  annual  mass 
emissions  for  any  hydrogen  halides  and 
halogens  present  at  the  outlet  of  the 
control  device  and  prior  to  any 
combustion  device  shall  be  summed 
together  and  compared  to  the  emission 
limit  specified  in  §  63.1322(c)(2). 

(5)  The  owner  or  operator  may  use 
any  other  method  to  demonstrate 
compliance  if  the  method  or  data  has 
been  validated  according  to  the 
applicable  procedures  of  Method  301  of 
appendix  A  of  this  part. 


(e)  Aggregate  batch  vent  stream 
testing  for  compliance  with  §63.1322 
(b)(2)  or  (b)(3).  Owners  or  operators  of 
aggregate  batch  vent  streams  complying 
with  §63.1322  (b)(2)  or  (b)(3)  shall 
conduct  a  performance  test  using  the 
performance  testing  procedures  for 
continuous  process  vents  in  §  63.116(c). 
For  the  purposes  of  this  subpart,  when 
the  provisions  of  §63. 116(c)  specify  that 
Method  18,  40  CFR  part  60,  appendix  A. 
shall  be  used.  Method  18  or  Method 
25A,  40  CFR  part  60,  appendix  A,  may 
be  used.  The  use  of  Method  25A,  40 
CFR  part  60,  appendix  A,  shall  comply 
with  paragraphs  (e)(1)  and  (e)(2)  of  this 
section. 

(1)  The  organic  HAP  used  as  the 
calibration  gas  for  Method  25A,  40  CFR 
part  60,  appendix  A,  shall  be  the  single 
organic  HAP  representing  the  largest 
percent  by  volume  of  the  emissions. 

(2)  The  use  of  Method  25A,  40  CFR 
part  60,  appendix  A,  is  acceptable  if  the 
response  fi'om  the  high-level  calibration 
gas  is  at  least  20  times  the  standard 
deviation  of  the  response  from  the  zero 
calibration  gas  when  the  instrument  is 
zeroed  on  the  most  sensitive  scale. 

(f)  Compliance  with  §  63.1322(a)(3) 
(new  SAN  batch  affected  sources}. 
Except  as  provided  in  paragraph  (b)  of 
this  section,  an  owner  or  operator  using 
a  control  or  recovery  device  to  comply 
with  the  percent  reduction  requirement 
in  §  63.1322(a)(3)  shall  conduct 
performance  tests  as  specified  in  either 
paragraph  (f)(1),  (f)(2),  or  (f)(3)  of  this 
section,  as  applicable.  Compliance  with 
§  63.1322(a)(3)  shall  be  determined  as 
specified  in  paragraph  (f)(4)  of  this 
section. 

(1)  For  batch  process  vents, 
performance  tests  shall  be  conducted 
using  the  procedures  specified  in 
paragraph  (c)  of  this  section,  except  that 
the  owner  or  operator  is  not  required  to 
determine  the  percent  reduction  for  the 
batch  cycle  as  specified  in  paragraph 
(c)(2)  of  this  section. 

(2)  For  continuous  process  vents, 
performance  tests  shall  be  conducted  as 
required  by  the  applicable  requirements 
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of  S  63.1315(a)  as  specified  in 
§63.1321(b). 

(3)  For  aggregate  batch  vent  streams, 
performance  tests  shall  be  conducted  as 
specified  in  paragraph  (e)  of  this 
section. 

(4)  Compliance  with  the  percent 
reduction  requirement  of  §  63.1322(a)(3) 
shall  be  demonstrated  using  the 
procediu-es  specified  in  §  63.1333(c)  and 
the  control  device  efficiencies  specified 
in  either  paragraph  (f)(4)(i)  or  (f)(4){ii)  of 
this  section.  Emissions  for  uncontrolled 
continuous  process  vents  and  aggregate 
batch  vent  streams  shall  be  determined 
based  on  the  direct  measurement 
procedures  specified  in  paragraph  (f)(2) 
and  (f)(3)  of  this  section,  respectively,  or 
based  on  engineering  assessment,  as 
specified  in  §63.1323(b)(6)(i).  At  the 
discretion  of  the  owner  or  operator, 
emissions  for  imcontrolled  batch 
process  vents  shall  be  determined  based 
on  any  of  the  procedures  in 

§  63.1323(b). 

(i)  For  noncombustion  devices,  the 
control  efficiency  shall  be  as  determined 
by  the  performance  test  required  by 
paragraph  (0(1),  (f)(2).  or  (f)(3)  of  this 
section.  Alternatively,  if  a  performance 
test  is  not  required  by  paragraph  (c)  of 
this  section,  the  control  efficiency  shall 
be  determined  by  the  owner  or  operator 
based  on  engineering  assessment, 
(ii)  For  combustion  devices,  the 
control  efficiency  shall  be  as  determined 
by  the  performance  test  required  by 
paragraph  (f)(1),  (f)(2),  or  (f)(3)  of  this 
section.  Alternatively,  if  a  performance 
test  is  not  required,  the  control 
efficiency  shall  be  98  percent.  The 
control  efficiency  for  a  flare  shall  be  98 
percent. 

(g)  Batch  cycle  limitation.  The  batch 
cycle  limitation  required  by  §63.1322  (f) 
and  (g)  shall  be  established  as  specified 
in  paragraph  (g)(1)  of  this  section  and 
shall  include  the  elements  specified  in 
paragraph  (g)(2)  of  this  section. 

(IjThe  batch  cycle  limitation  shall  be 
determined  by  the  owner  or  operator 
such  that  annual  emissions  for  the  batch 
process  vent  remain  less  than  the  level 
specified  in  §  63.1323(d)  when 
complying  with  §  63.1322(g).     .  •  / 
Alternatively,  when  complying  with 
§  63.1322(f).  the  batch  cycle  limitation 
shall  ensure  that  annual  emissions 
remain  at  a  level  such  that  said  batch 
process  vent  remains  a  Group  2  batch 
process  vent,  given  the  actual  annual 
flow  rate  for  said  batch  process  vent 
determined  according  to  the  procedures 
specified  in  §  63.1323(e).  The  batch 
cycle  limitation  shall  be  determined 
using  the  same  basis,  as  described  in 
§  63.1323(a)(1),  used  to  make  the  group 
determination  (i.e.,  expected  mix  of 
products  or  worst-case  HAP  emitting 


product).  The  establishment  of  the  batch 
cycle  limitation  is  not  dependent  upon 
any  past  production  or  activity  level, 
(i)  If  the  expected  mix  of  products 
serves  as  the  basis  for  the  batch  cycle 
limitation,  the  batch  cycle  limitation 
shall  be  determined  such  that  any 
foreseeable  combination  of  products 
which  the  owner  or  operator  desires  the 
flexibility  to  manufacture  shall  be 
allowed.  Combinations  of  products  not 
accoimted  for  in  the  documentation 
required  by  paragraph  (g)(2)(iv)  of  this 
section  shall  not  be  allowed  within  the 
restrictions  of  the  batch  cycle  limitation. 

(ii)  If,  for  a  batch  process  vent  with 
more  than  one  product,  a  single  worst- 
case  HAP  emitting  product  serves  as  the 
basis  for  the  batch  cycle  limitation,  the 
batch  cycle  limitation  shall  be 
determined  such  that  the  maximum 
number  of  batch  cycles  the  owner  or 
operator  desires  the  flexibility  to 
accomplish,  using  the  worst-case  HAP 
emitting  product  and  ensuring  that  the 
batch  process  vent  remains  a  Group  2 
batch  process  vent  or  that  emissions 
remain  less  than  the  level  specified  in 
§  63.1323(d),  shall  be  allowed.  This 
value  shall  be  the  total  number  of  batch 
cycles  allowed  within  the  restrictions  of 
the  batch  cycle  limitation  regardless  of 
which  products  are  manufactured. 

(2)  Documentation  supporting  the 
establishment  of  the  batch  cycle 
limitation  shall  include  the  information 
specified  in  paragraphs  (g)(2)(i)  through 
(g)(2)(v)  of  this  section,  as  appropriate, 
(i)  Identification  that  the  purpose  of 
the  batch  cycle  limitation  is  to  comply 
with  §63.1322  (f)(1)  or  (g)(1). 

(ii)  Identification  that  the  batch  cycle 
limitation  is  based  on  a  single  worst- 
case  HAP  emitting  product  or  on  the, 
expected  mix  of  products  for  said  batch 
process  vent  as  allow#d  under 
§63. 1323(a)(1). 

(iii)  Definition  of  operating  year  for 
purposes  of  determining  compliance 
with  the  batch  cycle  limitation. 

(iv)  If  the  batch  cycle  limitation  is 
based  on  a  single  worst-case  HAP 
emitting  product,  documentation 
specified  in  §63.1323  (a)(l)(ii)  through 
(a)(l)(iv),  as  appropriate,  describing  how 
the  single  product  meets  the 
requirements  for  worst-case  HAP 
emitting  product  and  the  number  of 
batch  cycles  allowed  under  the  batch 
cycle  limitation. 

(v)  If  the  batch  cycle  limitation  is 
based  on  the  expected  mix  of  products, 
the  oumer  or  operator  shall  provide 
documentation  that  describes  as  many 
scenarios  for  differing  mixes  of  products 
(i.e.,  how  many  batch  cycles  for  each 
product)  that  the  owner  or  operator 
desires  the  flexibility  to  accomphsh. 
Alternatively,  the  owner  or  operator 


shall  provide  a  description  of  the 
relationship  among  tbe  mix  of  products 
that  will  allow  a  determination  of 
compliance  with  the  batch  cycle 
limitation  under  an  infinite  number  of 
scenarios.  For  example,  if  a  batch 
process  vent  has  two  products,  each 
product  has  the  same  flow  rate  and 
emits  for  the  same  amount  of  time,  and 
product  No.  1  has  twice  the  emissions 
as  product  No.  2,  the  relationship 
describing  an  infinite  number  of 
scenarios  would  be  that  the  owner  or 
operator  can  accomplish  two  batch 
cycles  of  product  No.  2  for  each  batch 
cycle  of  product  No.  1  within  the 
restriction  of  the  batch  cycle  limitation. 

9  63.1326    Batch  procasa  vanta— 
recordkeeping  proviaiona. 

(a)  Group  determination  records  for 
batch  process  vents.  Except  as  provided 
in  paragraphs  (a)(7)  through  (a)(9)  of  this 
section,  each  owner  or  operator  of  an 
affected  source  shall  maintain  the 
records  specified  in  paragraphs  (a)(1) 
through  (a)(6)  of  this  section  for  each 
batch  process  vent  subject  to  the  group 
determination  procedures  of  §  63.1323. 
Except  for  paragraph  (a)(1)  of  this 
section,  the  records  required  by  this 
paragraph  (a)  are  restricted  to  the 
information  developed  and  used  to 
make  the  group  determination  imder 
§63.1323(b)  through  §63.1323(g).  as 
appropriate.  The  information  required 
by  paragraph  (a)(1)  of  this  section  is 
required  for  all  batch  process  vents 
subject  to  the  group  determination 
procedures  of  §63.1323.  If  an  owner  or 
operator  did  not  need  to  develop  certain 
information  (e.g.,  annual  average  flow 
rate)  to  determine  the  group  status,  this 
paragraph  (a)  does  not  require  that 
additional  information  be  developed. ' 

(1)  An  identification  of  each  unique 
product  that  has  emissions  fit>m  one  or 
more  batch  emission  episodes  venting 
fix)m  the  batch  process  vent. 

(2)  A  description  of,  and  an  emission 
estimate  for,  each  batch  emission 
episode,  and  the  total  emissions 
associated  with  one  batch  cycle  for  each 
unique  product  identified  in  paragraph 
(a)(1)  of  this  section  that  was  considered 
in  making  the  group  determination 
under  §63.1323. 

(3)  Total  annual  uncontrolled  TOC  or 
organic  HAP  emissions,  determined  at 
the  exit  from  the  batch  unit  operation 
before  any  control  device,  determined  in 
accordance  with  §  63.1323(b). 

(i)  For  Group  2  batch  process  vents, 
said  emissions  shall  be  determined  at 
the  batch  cycle  limitation. 

(ii)  For  Group  1  batch  process  vents, 
said  emissions  shall  be  those  used  to 
determine  the  group  status  of  the  batch 
process  vent. 
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(4)  The  aiinual  average  flow  rate  for 
the  batch  process  vent,  determined  in 
accordance  with  §  63.1323(e). 

(5)  The  cutoff  flow  rate,  determined  in 
accordance  with  §  63.1323(f). 

(6)  The  results  of  the  batch  process 
vent  group  determination,  conducted  in 
accordance  with  §  63.1323(g). 

(7)  If  a  bgtch  process  vent  is  in 
compliance  with  §63.1322  (a)  or  (b)  and 
the  control  device  is  operating  at  all 
times  when  batch  emission  episodes  are 
venting  from  the  batch  process  vent, 
none  of  the  records  in  paragraphs  (a)(1) 
through  (a)(6)  of  this  section  are 
required. 

(8)  If  a  batch  process  vent  is  in 
compliance  with  §63.1322  (a)  or  (b).  but 
the  control Klevice  is  operated  only 
during  seletted  batch  emission 
episodes,  only  the  records  in  paragraphs 
(a)(1)  through  (a)(3)  of  this  section  are 
required. 

(9)  If  the  total  annual  emissions  from 
the  batch  process  vent  are  less  than  the 
appropriate  level  specified  in 

§  63.1323(d).  only  the  records  in 
paragraphs  (a)(1)  through  (aK3)  of  this 
section  are  required. 

(b)  Compliance  demonstration 
records.  Each  owner  or  operator  of  a 
batch  process  vent  or  aggregate  batch 
vent  stream  complying  with  §63.1322 
(a)  or  (b),  shall  keep  the  following 
records,  as  applicable,  up-to-date  and 
readily  accessible: 

(1)  The  annual  mass  emissions  of 
halogen  atoms  in  the  batch  process  vent 
or  aggregate  batch  vent  stream 
determined  according  to  the  procedures 
specified  ia  §  63.1323(h); 

(2)  If  a  batch  process  vent  is  in 
compliance  with  §  63.1322(a)(2).  records 
documenting  the  batch  cycle  percent 
reduction  as  specified  in  §63. 1325(c)(2); 
and 

(3)  When  using  a  flare  to  comply  with 
§  63.1322  (b)(1).  (a)(3).  (b)(1).  or  (b)(3): 

(i)  The  flare  design  (i.e.,  steam- 
assisted,  air-assisted  or  non-assisted); 

(ii)  All  visible  emission  readings,  heat 
content  determinations,  flow  rate 
measurements,  and  exit  velocity 
determinations  made  during  the 
compliance  determination  required  by 
§63.1^25($);and 

(iii)  All  {>eriods  during  the 
compliance  determination  required  by 
§  63.1325(a)  when  the  pilot  flame  is 
absent. 

(4)  The  ftiUowing  information  when 
using  a  cootrol  device  to  achieve 
compliance  with  §63.1322  (a)(2),  (aX3), 
(b)(2),  or  (h)(3): 

(i)  For  aa  incinerator  or  non- 
combustiofi  control  device,  the  percent 
reduction  of  organic  HAP  or  TOC 
achieved,  as  determined  using  the 
procedure*  specified  in  §  63.1325(c)  for 


batch  process  vents  and  §  63.132S(e)  for 
aggregate  batch  vent  streams; 

(ii)  For  a  boiler  or  process  heater,  a 
description  of  the  location  at  which  the 
vent  stream  is  introduced  into  the  boiler 
or  process  heater, 

(iii)  For  a  boiler  or  process  heater  with 
a  design  heat  input  capacity  of  less  than 
44  megawatts  and  where  the  vent  stream 
is  introduced  with  combustion  air  or 
used  as  a  secondary  fuel  and  is  not 
mixed  with  the  primary  fuel,  the 
percent  reduction  of  organic  HAP  or 
TOC  achieved,  as  determined  using  the 
procedures  specified  in  §  63.1325(c)  for 
batch  process  vents  and  §  63.1325(e)  for 
aggregate  batch  vent  streamy;  and 

(iv)  For  a  scrubber  or  other  control 
device  following  a  combustion  device  to 
control  halogenated  batch  process  vents 
or  halogenated  aggregate  batch  vent 
streams,  the  percent  reduction  of  total 
hydrogen  halides  and  halogens  as 
determined  under  §63. 1325(d)(3)  or  the 
emission  limit  determined  under 
§  63.1325(d)(4). 

(c)  Establishment  of  parameter 
monitoring  level  records.  For  each 
parameter  monitored  according  to 

§  63.1324(c)  and  Table  7  of  this  subpart, 
or  for  alternate  parameters  and/or 
parameters  for  alternate  control  devices 
monitored  according  to  §63. 1327(f)  as 
allowed  under  §  63.1324(d).  maintain 
documentation  showing  the 
establishment  of  the  level  that  indicates 
proper  operation  of  the  control  device  as 
required  by  §  63.1324(f)  for  parameters 
specified  in  §  63.1324(c)  and  as  required 
by  §  63.1335(e)  for  alternate  parameters. 
Said  documentation  shall  include  the 
parameter  monitoring  data  used  to 
establish  the  level. 

(d)  Group  2  bateh  process  vent 
continuous  compliance  records.  The 
owner  or  operator  of  a  Group  2  batch 
process  vent  shall  comply  with  either 
paragraph  (d)(1)  or  (d)(2)  of  this  section, 
as  appropriate. 

(1)  The  owner  or  operator  of  a  Group 
2  batch  process  vent  complying  with 

§  63.1322(g)  shall  keep  the  following 
records  up-to-date  and  readily 
accessible: 

(i)  Records  designating  the  established 
batch  cyde  limitation  required  by 
§  63.1322(g)(1)  and  specified  in 
§  63.1325(g). 

(ii)  Records  specifying  the  number 
and  type  of  batch  cycles  accomplished 
for  each  three  month  period. 

(2)  The  owner  or  operator  of  a  Group 
2  batch  process  vent  complying  vn\h 

§  63.1322(f)  shall  keep  the  following 
records  up-to-date  and  readily 
accessible: 

(i)  Records  designating  the  established 
batch  cycle  limitation  required  by 


§63.1322(f)Cl)  and  specified  in 
§63.1325(g). 

(ii)  Records  specifying  the  number 
and  type  of  batch  cycles  accomplished 
for  each  three  month  period. 

(e)  Controlled  batch  process  vent 
continuous  compliance  records.  Each 
owner  or  operator  of  a  batch  process 
vent  that  uses  a  control  device  to 
comply  with  §63. 1322(a)  shall  keep  the 
following  records,  as  appUcable,  up-to- 
date  and  readily  accessible: 

(1)  Continuous  records  of  the 
equipment  operating  parameters 
specified  to  be  monitored  under 
§  63.1324(c)  as  applicable,  and  listed  in 
Table  7  of  this  subpart,  or  specified  by 
the  Administrator  in  accordance  with 
§  63.1327(0  as  allowed  under 
§  63.1324(d).  Said  records  shall  be  kept 
as  specified  under  §  63.1335(d),  except 
as  specified  in  paragraphs  (e)(l)(i)  and 
(e)(l)(ii)  of  this  section. 

(i)  For  flares,  the  records  specified  in 
Table  7  of  this  subpart  shall  be  kept 
rather  than  averages. 

(ii)  For  carbon  adsorbers,  the  records 
specified  in  Table  7  of  this  subpart  shall 
be  kept  rather  than  averages. 

'  (2)  Records  of  the  batch  cycle  daily 
average  value  of  each  continuously 
monitored  parameter,  except  as 
provided  in  paragraph  (e)(2)(iii)  of  this 
section,  as  calculated  using  the 
procedures  specified  in  paragraphs 
(e)(2)(i)  throuch  (e)(2)(ii)  of  this  section. 

(i)  The  batch  cycle  daily  average  shall 
be  calculated  as  the  average  of  all 
parameter  values  measured  for  an 
operating  day  during  those  batch 
emission  episodes,  or  portions  thereof, 
in  the  batch  cycle  that  the  owner  or 
operator  has  selected  to  control. 

(ii)  Monitoring  data  recorded  during 
periods  of  monitoring  system 
breakdowns,  repairs,  calibration  checks, 
and  zero  (low-level)  and  high-level 
adjustments  shall  not  be  included  in 
computing  the  batch  cycle  daily 
averages. 

(iii)  If  all  recorded  values  for  a 
monitored  parameter  during  an 
operating  day  are  above  the  minimum  or 
below  the  maximum  level  established  in 
accordance  with  §63.1324(0.  the  ov^rner 
or  operator  may  record  that  all  values 
were  above  the  minimum  or  below  the 
maximiun  level  established  rather  than 
calculating  and  recording  a  batch  cycle 
daily  average  for  that  operating  day. 

(3J  Hourly  records  of  whether  the  flow 
indicator  for  bypass  lines  specified  in 
§  63.1324(e)(1)  was  operating  and 
whether  a  diversion  was  detected  at  any 
time  during  the  hour.  Also,  records  of 
the  times  of  all  periods  when  the  vent 
is  diverted  from  the  control  device  or    • 
the  flow  indicator  specified  in 
§  63.1324(e)(1)  is  not  operating. 
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(4)  Where  a  seel  or  domue 
mechanism  is  used  to  comply  with 
§  63.1324(eH2)  or  where  computer 
monitoring  of  the  position  of  the  bypass 
valve  is  used  to  comply  with 
§63.1324(e)(3L  hourly  records  of  flow 
are  not  required. 

(i)  For  compliance  with 
§  63.1324(e)(2),  the  owner  or  operator 
shall  record  whether  the  monthly  visual 
inspection  of  the  seals  or  closure 
mechanisms  has  been  done,  and  shall 
record  the  occurrence  of  all  periods 
when  the  seal  mechanism  is  broken,  the 
b3rpass  line  valve  position  has  changed, 
or  the  key  for  a  lock-and-key  type 
configuration  has  been  checked  out,  and 
records  of  any  car-seal  that  has  broken. 

(ii)  For  compliance  with 
§  63.1324(e)(3),  the  ovmer  or  operator 
shall  record  the  tiroes  of  all  periods 
when  the  bypass  ]a»  valve  position  has 
changed.  V    \ir  " 

(5)  Records  specifying  the  timias  and 
duration  of  periods  of  monitoring 
system  breakdowns,  repairs,  calibration 
checks,  and  zero  (low-level)  and  high- 
level  adjustments,  kt  adcfition,  records 
specifyins  any  other  periods  of  process 
or  controldevice  operation  when 
monitors  are  not  operating. 

(f)  Aggregate  batch  vent  stream 
continuous  cempliance  records.  In 
adctition  to  the  records  specified  in 
para^phs  (b)  and  (c)  of  this  secMon, 
each  owner  or  operator  of  an  aggregate 
batch  vent  sbeffia  using  a  control  device 
to  comply  with  §63. 1322(b)  shall  keep 
records  in  accordance  with  the 
requirements  for  continuous  process 
vents  in  §63.116  (a)  and  (b).  as 
applicable  and  as  appropriate,  except 
that  when  complymg  with  §  63.118(b). 
o%vner8  or  operators  shall  disregard 
statements  concerning  TRE  index  values 
for  the  purposes  of  this  subpart. 

§09.1327    Batch  proceee  vents    repertlng 


(a)  The  owner  or  operator  of  a  batch 
process  vent  or  aggregate  batch  vent 
stream  at  an  aflected  source  shall  submit 
the  information  specified  in  paragraphs 
(a)(1)  through  (a)(4)  of  this  section,  as 
appropriate,  as  part  of  the  Notification 
of  Compliance  Status  specified  in 
§  63.1335(e)(5). 

(1)  For  each  batch  process  vent 
complying  §  63.1322(a)  and  each 
aggregate  batch  vent  stream  complying  ' 
§  63.1322(b),  the  information  specified 
in  §63.1326  (b)  and  (c),  as  applicable. 

(2)  For  each  Group  2  batch  process 
vent  with  annual  emissions  less  than 
the  level  specified  in  §  63.1323(d).  the 
information  specified  in 
§63.1326(d)(l)(i). 

(3)  For  each  Group  2  batch  process 
vent  with  annual  emissions  greater  than 


or  equal  to  the  level  specified  in 

§  63.1323(d).  the  inlbrmation  specified 

in  f  e3.1326(d)(2)fi). 

(4)  For  tach  batch  process  vent 
subject  to  the  group  determinetlon 
procedures,  the  information  specified  in 
§  63.1326(a),  as  appropriate. 

(b)  Whenever  a  process  change,  as 
defined  in  §  63.1323UK1).  is  made  that 
causes  a  Group  2  batch  process  vent  to 
become  a  Group  1  batch  process  vent, 
the  owner  or  operator  shall  submit  a 
report  within  180  operating  days  after 
the  process  change  is  made  or  the 
information  regarding  the  process 
change  is  known  to  the  owner  or 
operator.  This  report  may  be  included  in 
the  next  Periodic  Report,  as  specified  in 
§63.1335(e)(6)(iii)(D)(2).  The  following 
information  shall  be  submitted: 

(1)  A  description  of  the  process 
change;  and 

(2)  A  schedule  for  compHance  with 
the  provisions  of  §83.1322  (a)  or  ft)),  as 
appropriate,  as  required  under 
§63.1335(eK6)(iii)ff))(2). 

(c)  Whenever  a  process  change,  as 
defined  in  §63.1323(i)(l).  is  made  that 
causes  a  Group  2  batch  process  vent 
with  annual  emissions  less  than  the 
level  specified  in  §  63.1323(d)  that  is  in 
compUance  with  §63.1322(g)  to  have 
annual  emissions  greater  than  or  equal 
to  the  level  specified  in  §  63.1323(d)  but 
remains  a  Greii|»  2  batch  process  vent, 
theewnw  or  epentoc  shall  suknodl  a 
report  within  180  operating  days  after 
the  process  change  is  made  or  ike 
information  regarding  the  process 
change  is  known  to  the  owner  or 
opwator.  This  repwt  may  be  included  in 
the  next  Periodic  Report,  as  specified  in. 
§63.1335(e)(6)(iii)(D)(2).  The  following 
information  shall  be  submitted: 

(1)  A  descriptioB  ef  the  process 
change; 

(2)  The  resufts  of  the  redetermination 
of  the  anRual  emissions,  average  flow 
rate,  uid  cutoff  flow  rate  required  under 
§83.1323(i)  and  recorded  under 
§63.1326  (a)(3)  throueh  (a)(5);  and 

(3)  The  batch  cycle  limitation 
determined  in  accordance  with 
§  63.1322(f)(1). 

(d)  Whenever  a  process  change,  as 
defined  in  §63.1323(j)(l).  is  made  that 
causes  the  percent  reduction  for  all 
process  vents  at  a  new  SAN  affected 
source  using  a  batch  process  to  be  less 
than  84  percent,  the  owner  or  operator 
shall  submit  a  report  writhin  180 
operating  days  after  the  process  change 
is  made  or  the  information  regarding  the 
process  change  is  known  to  the  owner 
or  operator.  This  report  may  be  included 
in  the  next  Periodic  Report,  as  specified 
in  §63.1335(e)(6)(iii)(D)(2).  The 
following  information  shall  be 
submitted: 


(1)  A  description  of  the  process 
change;  and 

(2)  A  schedule  for  compliance  with 
the  provisions  of  §  63.1322(a)(3),  as 
reouired  under  §63.l335(e)(6)(iii)(D)(2). 

(e)  The  owner  or  operator  is  not 
required  to  submit  a  report  of  a  process 
change  if  one  of  the  conditions  specified 
in  paragraphs  (e)(1)  and  |e)(2)  of  this 
section  is  met. 

(1)  The  process  change  does  not  meet 
the  description  of  a  process  change  in 
§63.1323  (i)  or  (j). 

(2)  The  redetermined  group  status 
remains  Group  2  for  an  individual  batch 
process  vent  with  annual  emissions 
greater  than  or  equal  to  the  level 
specified  in  §  63.1323(d).  a  Group  2 
batch  process  vent  with  annual 
emissions  less  than  the  level  specified 
in  §  63.1323(d)  complying  with 

§  63.1322(g)  continues  to  have 
emissions  less  than  the  level  specified 
in  §63.1323(d).  or  the  achieved 
emission  reduction  remains  at  84 
percent  or  greater  for  new  SAN  affected 
sources  using  a  birteh  process. 

(f)  If  an  owner  or  operator  uses  a 
control  device  other  than  those 
specified  in  §63. 1324(c)  and  listed  in 
Table  7  of  this  subpart  or  requests 
approval  to  monitor  a  parameter  other 
than  those  specified  §63. 1324(c)  and 
Ksted  in  Table  7  of  this  subpart,  the 
owner  ec  operator  shall  submit  a 
description  of  planned  reporting  and 
recordkeeping  procedures,  as  specified 
in  §63.1335(0,  as  part  of  the 
Precomphance  Report  required  under 
§63.1335(eK3).  The  Administrator  wrH 
specify  appropriate  reporting  and 
recordkeeping  requirements  as  part  ef 
ftie  review  of  the  Preconrpliance  Report. 

(g)  Owners  or  operators  complying 
with  §  63.1324(e),  shall  comply  with 
paragraph  (g)(1)  or  (g)(2)  of  this  section. 
as  appropriate. 

U)  Reports  of  the  times  ef  all  periods 
recorded  under  §63. 1328(e)(3)  when  the 
batch  process  vent  is  diverted  from  the 
control  device  through  a  byftass  line. 

(2)  Reports  of  all  occurrences 
recorded  under  §63. 1326(e)(4)  in  which 
the  seal  mechanism  is  broken,  the 
bjrpass  Hne  valve  position  has  changed. 
or  the  key  to  unlock  the  bypass  Une 
valve  was  checked  out. 

§63.1328    Heat  exchange  ayotome 
provislona. 

(a)  This  section  applies  to  each 
affected  source  with  the  exception  of 
each  process  contact  cooling  tower  that 
is  associated  with  an  affected  source 
manufacturing  PET.  The  owner  or 
operator  of  said  affected  source  shall 
comply  with  §63.104,  with  the 
differences  noted  in  paragraphs  (b) 
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through  (d)  of  this  section,  for  the 
purposes  of  this  subpart. 

(bj  When  the  Periodic  Report 
requirements  contained  in  $  63.152(c) 
are  referred  to  in  §  63.104(b).  the 
Periodic  Repoft  requirements  contained 
in  $  63.1335(eK6)  shall  apply  for  the 
purposes  of  this  subpart. 

(c)  When  an  owner  or  operatw 
invokes  the  dday  of  repair  provisi(His  as 
specified  in  §  (3.104(b)(3).  the 
inftmnation  reiquired  by  §63.104 
(b)(4)(i)  through  (b)(4)(v)  shall  be 
included  in  the  next  semi-annual 
Periodic  Rep<^  required  under 
§63.1335(e)(6J.  for  the  purposes  of  this 
subpart.  If  the  leak  remains  unrepaired, 
the  information  shall  also  be  submitted 
in  each  subsequent  Periodic  Report, 
until  the  repaif  of  the  leak  is  reported. 

(d)  The  compliance  date  fw  heat 
exchange  systems  subject  to  the 
provisions  of  ttiis  section  is  specified  in 
§63.1311. 


I63.1329 


(a)  This  section  applies  to  each  new 
a^cted  source  that  manufactures  PET 
and  each  existing  affected  source  that 
manufactures  PET  using  a  continuous 
twephthalic  add  high  viscosity  multiple 
end  finisher  process.  The  owner  or 
operator  a  new  affected  source  shall 
comply  with  paragraph  (b)  of  this 
section.  The  oivner  or  operator  of  an 
existing  afiiected  source  that 
manufactures  PET  using  a  amtinuous 
terephthaljc  acid  high  viscosity  multiple 
end  finisher  process  stiall  comply  with 
paragraph  (c)  of  this  section.  The 
compliance  deta  for  process  contact 


cooling  towers  subfect  to  the  jprovisions 
of  this  section  is  specified  in  $63.1311. 

(b)  New  affectea  source  requirements. 
The  owner  or  operator  of  a  new  afiected 
source  subject  to  this  section  shall 
comply  with  paragraphs  (b)(1)  through 
(b)(2)  of  this  section. 

(1)  The  owner  or  operator  of  a  new 
affected  source  subject  to  this  section 
shall  not  send  contact  condenser 
effluent  associated  with  a  vacutun 
system  to  a  process  contact  cooling 
tower.  .•>«-,•    r- ♦.•:,.  • 

(2)  The  owner  or  operator  of  a  new 
affected  source  subject  to  this  section 
shall  indicate  in  the  Notification  (tf 
Compliance  Status,  as  required  in 

§  63. 1335(e)(5).  that  contact  condenser 
effluent  associated  with  vacuum 
systems  is  not  sent  to  process  contact 
cooling  towers. 

(c)  Existing  affected  source 
requirements.  Tlie  owner  or  operator  of 
an  existing  aSacted  source  subject  to 
this  section  who  manufectures  PET 
using  a  continuous  terephthalic  acid 
high  viscosity  multiple  end  finisher 
process,  and  who  is  subject  or  becomes 
subject  to  40  CFR  part  60.  subpart  IMDD, 
shall  maintain  an  ethylene  glycol 
concentration  in  the  cooling  tower  at  or 
below  4.0  percent  by  weight  averaged 
on  a  daily  basis  over  a  rolling  14-day 
period  of  operating  days.  CompUance 
with  this  paragraph  (c)  shall  be 
determined  as  specified  in  paragraphs 
(c)(1)  through  (c)(4)  of  this  section. 

(1)  To  determine  the  ethylene  glycol 
concentration,  o%vners  or  operators  shall 
follow  the  procedures  specified  in  40 
CFR  60.564(jKl).  except  as  provided  in 
paragraph  (c)(2)  of  this  section. 


(i)  At  least  (me  sample  pw  opoating 
day  shall  be  collected  using  the 
procedures  specified  in  40  CFR 
60.564(j)(l)(i).  An  average  ethylene 
glycol  concentration  by  weight  shall  be 
calculated  on  a  daily  iMsis  over  a  rolUng 
14-day  period  of  operating  days.  Each 
daily  average  ethylene  glycol 
concentration  so  calculated  constitutes  a 
performance  test.  Exoeedance  of  the 
standard  during  the  reduced  testing 
program  specified  in  paragraph  (b)ri)(ii) 
of  this  section  is  a  violaticm  of  these 
standards. 

(ii)  The  owner  or  operator  may  elect 
to  reduce  the  sampling  program  to  any 
14  consecutive  day  period  once  every 
two  calendar  montbui,  if  at  least 
seventeen  consecutive  14-day  rolling 
average  concentrations  immediately 
preceding  the  reduced  sampling ' 
program  are  each  less  than  1.2  weight 
pwcent  ethylene  glycol.  If  the  average 
concentration  obtained  over  the  14  day 
sampling  during  the  reduced  test  period 
exceeds  the  upper  95  percent 
confidence  interval  calculated  fitim  the 
most  recent  test  results  in  which  no  one 
14-day  average  exceeded  1.2  weight 
percent  ethylene  glycol,  then  the  owner 
or  operator  shall  reinstitute  a  daily 
sampling  program.  The  95  percent 
confidence  interval  shall  be  calculated 
as  specified  in  paragraph  (b)(l)(iii)  of 
this  section.  A  reduced  program  may  be 
reinstituted  if  the  requirements 
specified  in  this  paragraph  (c)(l)(ii)  are 
met 

(iii)  The  upper  95  p«Y:ent  confidence 
interval  shall  be  calculated  using  the 
Equation  27  of  this  subpart: 


■Zx, 


a    =M. 


+  2. 


where: 

Xi  =  daily  ethylene  glycol  concentration 
for  each  day  used  to  calculate  each 
14-day  rolling  average  used  in  test 
results  to  justify  implementing  the 
reduced  testing  program. 
n  =  number  of  ethylene  glycol 
concentrajtions. 
(2)  Measuring  an  alternative 
parameter,  such  as  carbon  oxygen 
demand  or  biological  oxygen  demand, 
that  is  demonstrated  to  be  directly 
proportional  to  the  ethylene  glycol 
concentration  shall  be  allowed.  Such 
parameter  shall  be  measured  during  the 
initial  14-day  iperformance  test  during 
which  the  facility  is  shown  to  be  in 
compliance  v^th  the  ethylene  glycol 


n(n-l) 


;5^^ 


lEq.27l 


concentration  standard  whereby  the 
ethylene  glycol  concentration  is 
determined  using  the  procedures 
described  in  paragraph  (b)(1)  of  this 
section.  The  alternative  parameter  shall 
be  measured  on  a  daily  basis  and  the 
average  value  of  the  alternative 
parameter  shall  be  calculated  on  a  daily 
basis  over  a  rolling  14-day  period  of 
operating  days.  Each  daily  average  value 
of  the  alternative  parameter  constitutes 
a  performance  test. 

(3)  During  each  performance  test, 
daily  measurement  and  daily  average 
14-day  rolling  averages  of  the  ethylene 
glycol  concentration  in  the  cooling 
tower  water  shall  be  recorded.  For  the 
initial  performance  test,  these  records 


shall  be  submitted  in  the  Notification  of 
Compliance  Stetus  report. 

(4)  All  periods  when  the  14-day 
rolling  average  exceeds  the  standard 
shall  be  reported  in  the  Periodic  Report 


S63.1330 

(a)  The  owner  or  opierator  of  each 
affected  source  shall  comply  with  the 
requirements  of  §§  63.131  through 
63.148,  with  the  differences  noted  in 
paragraphs  (a)(1)  through  (a)(12)  of  this 
section  for  the  purposes  of  this  subpart. 

(1)  When  the  determination  of 
equivalence  criteria  in  §  63.102(b)  is 
referred  to  in  §§63.132, 63.133,  and 
63.137,  the  provisions  in  §  63.6(g)  shall 
apply. 
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(2)  When  the  storage  tank 
requirements  contained  in  §§63.119 
through  63.123  are  referred  to  in 
$863,132  through  63.148,  §§63.119 
through  63.123  are  applicable,  with  the 
exception  of  the  differences  referred  to 
in  §  63.1314,  for  the  purposes  of  this 
subpart. 

(3)  When  the  owner  or  operator 
requests  to  use  altematives,to  the 
continuous  operating  parameter 
monitoring  and  recordkeeping 
provisions  referred  to  in  §  63.151(g),  or 
the  owner  or  operator  submits  an 
operating  permit  application  instead  of 
an  Implementation  Plan  as  specified  in 
§  63.152(e),  as  refarred  to  in 

§  63.146(a)(3),  §  63.1335(g)  and 

§  63.1335(e)(8).  respectively,  shall  apply 

for  the  purposes  of  this  subpart. 

(4)  When  the  Notification  of 
Compliance  Status  requirements 
contained  in  §  63.152ft))  are  referred  to 
in  §§63.146  and  63.147,  the  NoUfication 
of  Compliance  Status  requirements 
contained  in  §  63.1335(e)(5)  shall  apply 
for  the  purposes  of  this  subpart. 

(5)  V\^en  the  Periodic  Report 
requirements  contained  in  §  63.152(c) 
are  referred  to  in  §§  63.146  and  63.147, 
the  Periodic  Report  requirements 
contained  in  §  63.1335(e)(6)  shall  apply 
for  the  purposes  of  this  subpart. 

(6)  When  the  Initial  Notification  Plan 
requirements  in  §63.1 5 1(b)  are  referred 
to  in  §  63.146,  the  owner  or  operator  of 
an  affected  source  subject  to  this  subpart 
need  not  comply  for  the  purposes  of  this 
subpart. 

(7)  When  the  Implementation  Plan 
requirements  contained  in  §63.151  are 
refiarred  to  in  §  63.146,  the  owner  or 
operator  of  an  affected  source  subject  to 
this  subpart  need  not  comply  for  die 
purposes  of  this  subpart. 

(8)  When  the  term  "range"  is  used  in 
§  63.143(f),  the  term  "level"  shall  be 
used  instead  for  the  purposes  of  this 
subpart.  This  level  shall  be  determined 
using  the  procedures  specified  in 
§63.1334. 

(9)  For  the  purposes  of  this  subpart, 
owners  or  operators  are  not  required  to 
comply  with  the  provisions  of 

§  63.138(e)(2)  which  specify  that  owners 
or  operators  shall  demonstrate  that  95 
percent  of  the  mass  of  HAP,  as  hsted  in 
Table  9  of  subpart  G  of  this  part,  is 
removed  from  the  wastewater  stream  or 
combination  of  wastewater  streams  by 
the  procedure  specified  in  §63.145(1)  for 
a  biological  treatment  imit. 

(10)  For  the  purposes  of  this  subpart, 
ownersor  operators  are  not  required  to 
comply  with  the  provisions  of 
§63.138(j)(3)  which  specify  that  owners 
or  operators  shall  use  the  procedures 
specified  in  appendix  C  of  this  part  to 


demonstrate  compliance  when  using  a 
biological  treatment  unit. 

(Ill  When  the  provisions  of 
§63.139(c)(l)(ii)  or  the  provisions  of 
§63.145(e)(2)(ii)(B)  specify  that  Method 
18.  40  CFR  part  60.  appendix  A.  shall 
be  used,  Method  18  or  Method  25A,  40 
CFR  part  60,  appendix  A,  may  be  used 
for  the  purposes  of  this  subpart.  The  use 
of  Method  25A,  40  CFR  part  60. 
appendix  A,  shall  comply  with 
paragraphs  (a)(ll)(i)  and  (a)(ll)(ii)  of 
this  section. 

(i)  The  organic  HAP  used  as  the 
calibration  gas  for  Method  25A,  40  CFR 
part  60,  appendix  A,  shall  be  the  single 
organic  HAP  representing  the  largest 
percent  by  volume  of  the  emissions. 

(ii)  The  use  of  Method  25 A,  40  CFR 
part  60.  appendix  A,  is  acceptable  if  the 
response  from  the  high-level  calibration 
gas  is  at  least  20  times  the  standard 
deviation  of  the  response  from  the  zero 
calibration  gas  when  the  instrument  is 
zeroed  on  the  most  sensitive  scale. 

(12)  The  compliance  date  for  the 
affected  source  subject  to  the  provisions 
of  this  section  is  specified  in  §63.1311. 

(b)  For  each  affected  source,  the 
owner  or  operator  shall  comply  with  the 
requirements  for  maintenance 
wastewater  in  §63.105,  except  that 
when  §  63.105(a)  refere  to  "organic 
HAPs,"  the  definition  of  organic  HAP  in 
§  63.1312  shall  apply  for  the  purposes  of 
this  subpart. 

S  63.1331    Equipment  leak  provisions. 

(a)  Except  as  provided  for  in 
paragraphs  (b)  and  (c)  of  this  section, 
the  owner  or  operator  of  each  affected 
source  shall  comply  with  the 
requirements  of  subpart  H  of  this  part, 
with  the  differences  noted  in  paragraphs 
(a)(1)  through  (a)(9)  of  this  section. 

(1)  For  an  affected  source  producing 
polystyrene  resin,  the  indications  of 
liquids  dripping,  as  defined  in  subpart 
H  of  this  part,  from  bleed  ports  in 
pumps  and  agitator  seals  in  light  liquid 
service  shall  not  be  considered  to  be  a 
leak.  For  purposes  of  this  subpart,  a 
"bleed  port"  is  a  technologically- 
required  feature  of  the  pump  or  seal 
whereby  polymer  fluid  used  to  provide 
lubrication  and/or  cooling  of  the  pump 
or  agitator  shaf^  exits  the  pump,  thereby 
resulting  in  a  visible  dripping  of  fluid. 

(2)  The  compliance  date  for  the 
equipment  leak  provisions  contained  in 
this  section  is  provided  in  §  63.1311. 

(3)  Owners  and  operators  of  an 
affected  source  subject  to  this  subpart 
are  not  required  to  submit  the  Initial 
Notification  required  by  §63.182(aHl) 
and  §  63.182(b). 

(4)  The  Notification  of  Compliance 
Status  required  by  paragraphs 

§  63.182(a)(2)  and  §  63.182(c)  shall  be 


submitted  within  150  days  (rather  than 
90  days)  of  the  applicable  compliance 
date  specified  in  §63.1311  for  the 
equipment  leak  provisions.  Said 
notification  can  be  submitted  as  part  of 
the  Notification  of  Compliance  Status 
reouired  by  §  63.1335(e)(5). 

(5)  The  Periodic  Reports  required  by 
§63.182(a)(3)  and  §  63.182(d)  may  be 
submitted  as  part  of  the  Periodic 
Reports  required  by  §  63.1335(e)(6). 

(6)  For  an  affected  source  producing 
PET,  an  owner  or  operator  shall  comply 
with  the  requirements  of  paragraphs 
(a)(6)(i)  and  (a)(6)(ii)  of  this  section 
instead  of  with  the  requirements  of 
§63.169  for  pumps,  valves,  connectors, 
and  agitators  in  heavy  liquid  service; 
pressure  relief  devices  in  light  Uquid  or 
heavy  liquid  service;  and 
instrumentation  systems. 

(i)  A  leak  is  determined  to  be  detected 
if  there  is  evidence  of  a  potential  leak 
found  by  visual,  audible,  olfactory,  or 
any  other  detection  method  except  that 
Method  21.  40  CFR  part  60.  appendix  A 
shall  not  be  used  to  determine  if  a  leak 
is  detected. 

(ii)(A)  When  a  leak  is  detected,  it  shall 
be  repaired  as  soon  as  practicable,  but 
not  later  than  15  calendar  days  after  it 
is  detected,  except  as  provided  in 
§63.171. 

(B)  The  first  attempt  at  repair  shall  be 
made  no  later  than  5  calendar  days  after 
each  leak  is  detected. 

(C)  Repaired  shall  mean  that  the 
visual,  audible,  olfactory,  or  other 
indications  of  a  leak  have  been 
eliminated;  that  no  bubbles  are  observed 
at  potential  leak  sites  during  a  leak 
check  using  soap  solution;  or  that  the 
system  wrill  hold  a  test  pressure. 

(7)  For  each  affected  source  producing 
PET.  an  owner  or  operator  is  not 
required  to  develop  an  initial  list  of 
identification  numbers  for  the 
equipment  identified  in  paragraph  (a)(6) 
of  this  section  (i.e.,  pumps,  valves, 
connectors,  and  agitatore  in  heavy 
liquid  service;  pressure  relief  devices  in 
li^t  liquid  or  heavy  liquid  service;  and 
instrumentation  systems)  as  would 
otherwise  be  required  under 
§63.181(b)(l)(i). 

(8)  When  the  provisions  of  subpart  H 
of  this  part  specify  that  Method  18.  40 
CFR  part  60,  appendix  A,  shall  be  used. 
Method  18  or  Method  25A,  40  CFR  part 
60,  appendix  A,  may  be  used  fw  the 
purposes  of  this  subpart.  The  use  of 
Method  25A,  40  CFR  part  60.  appendix 
A,  shall  comply  with  paragraphs  (a)(8)(i) 
and  (a)(8)(ii)  of  this  section. 

(i)  The  organic  HAP  used  as  the 
caUbration  gas  for  Method  25A,  40  CFR 
part  60.  appendix  A,  shall  be  the  single 
organic  HAP  representing  the  largest 
percent  by  volume  of  the  emissions. 
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(ii)  The  usf  of  Method  25A.  40  CFR 
part  60,  appendix  A.  is  acceptable  if  the 
response  frooi  the  high-level  calibration 
gas  is  at  least  20  times  the  standard 
deviation  of  the  response  from  the  zero 
calibration  gts  when  the  instrument  is 
zeroed  on  the  most  sensitive  scale. 

(9)  For  purposes  of  this  subpart, 
bottoms  receivers  and  surge  control 
vessels  are  not  considered  equipment 
for  purposes  of  this  section  and  are  not 
subject  to  the  requirements  of  subpart  H 
of  thispart. 

(b)  The  provisions  of  this  section  do 
not  apply  to  each  TPPU  producing  PET 
using  a  procf  ss  other  than  a  continuous 
terephthalic  acid  (TPA)  high  viscosity 
multiple  end  finisher  process  that  is 
part  of  an  aflBcted  source  if  all  of  the 
components  in  the  TPPU  are  either  in 
vacuum  service  or  in  heavy  liquid 
service.  ^^ 

(1)  Ownerf  and  operators  of  a  TPPU 
exempted  wider  paragraph  (b)  of  this 
section  shall  retain  at  the  facility 
information,  data,  and  analyses  used  to 
demonstrate  that  all  of  the  components 
in  the  exempted  TPPU  are  either  in 
vacuum  service  or  in  heavy  liquid 
service.  Such  documentation  shall 
include  an  analysis  or  demonstration 
that  the  pnx^ess  fluids  do  not  meet  the 
criteria  of  "ih  light  liquid  service"  or 
"in  gas  or  vapor  service."  Examples  of 
information  that  could  document  this 
include,  but  are  not  limited  to,  records 
of  chemicaU  pimihased  for  the  process, 
analyses  of  process  stream  composition, 
engineering  calculations,  or  process 
knowledge. 

(2)  If  changes  occur  at  a  TPPU 
exempted  u^der  paragraph  (b)  of  this 
section  such  that  all  of  the  components 
in  the  TPPU  are  no  longer  either  in 
vacuum  service  or  in  heavy  liquid 
service  (e.g. ,  by  either  process  changes 
or  the  addition  of  new  components),  the 
owner  or  operator  shall  comply  with  the 
provisions  otf  this  section  for  all  of  the 
components  at  the  TPPU.  The  owner  or 
operator  shall  submit  a  report  within 
180  days  after  the  process  change  is 
made  or  theiinformation  regarding  the 
process  change  is  known  to  the  owner 
or  operator.  This  report  may  be  included 
in  the  next  Periodic  Report,  as  specified 
in  paragraph  (a)(5)  of  this  section.  The 
following  information  shall  be 
submitted:  ; 

(i)  A  description  of  the  process 
change;  andj 

(ii)  A  schedule  for  compliance  with 
the  provisidos  of  §  63.1331(a),  as 
specified  iri  paragraphs  (bl(2)(ii)(A)  and 
(b)(2)(ii)(B)  of  this  section! 

(A)  The  ofvner  or  operator  shall 
submit  to  the  Administrator  for 
approval  a  compliance  schedule  and  a 
justification  for  the  schedule. 


(B)  The  Administrator  shall  approve 
the  compliance  schedule  or  request 
changes  within  120  operating  days  of 
receipt  of  the  compliance  schedule  and 
justification. 

(c)  The  provisions  of  this  section  do 
not  apply  to  each  affected  source 
producing  PET  using  a  continuous  TPA 
high  viscosity  multiple  end  finisher 
process. 

i  63.1332    Emissions  averaging  provisions. 

(a)  This  section  applies  to  owners  or 
operators  of  existing  affected  sources 
who  seek  to  comply  with  §  63.1313(b) 
by  using  emissions  averaging  rather 
than  following  the  provisions  of 
§§63.1314.  63.1315.  63.1316  through 
63.1320, 63.1321,  and  63.1330. 

(1)  The  following  emission  point 
limitations  apply  to  the  use  of  these 
provisions: 

(i)  All  emission  points  included  in  an 
emissions  average  shall  be  imm  the 
same  affected  source.  There  may  be  an 
emissions  average  for  each  affected 
source  located  at  a  plant  site. 

(ii)(A)  If  a  plant  site  has  only  one 
affected  source  for  which  emissions 
averaging  is  being  used  to  demonstrate 
compliance,  the  number  of  emission 
points  allowed  in  the  emissions  average 
for  said  affected  source  is  limited  to 
twenty.  This  nimiber  may  be  increased 
by  up  to  five  additional  emission  points 
if  pollution  prevention  measures  are 
used  to  control  five  or  more  of  the 
emission  points  included  in  the 
emitoions  average. 

(B)  If  a  plant  site  has  two  or  more 
affected  sources  for  which  emissions 
averaging  is  being  used  to  demonstrate 
compliance,  the  niunber  of  emission 
points  allowed  in  the  emissions 
averages  for  said  affected  sources  is 
limitwl  to  twenty.  Hiis  number  may  be 
increased  by  up  to  five  additional 
emission  points  if  pollution  prevention 
measures  are  used  to  control  five  or 
more  of  the  emission  points  included  in 
the  emissions  averages. 

(2)  Compliance  with  the  provisions  of 
this  section  can  be  based  on  either 
organic  HAP  or  TOC. 

(3)  For  the  purposes  of  these 
provisions,  whenever  Method  18,  40 
CFR  part  60,  appendix  A  is  specified 
within  the  paragraphs  of  this  section  or 
is  specified  by  reference  through 
provisions  outside  this  section.  Method 
18  or  Method  25A,  40  CFR  part  60, 
appendix  A  may  be  used.  The  use  of 
Method  25A,  40  CFR  part  60,  appendix 
A  shall  comply  with  paragraphs  (a)(3)(i) 
and  (a)(3)(ii)  of  this  section. 

(i)  The  organic  HAP  used  as  the 
calibration  gas  for  Method  25A,  40  CFR 
part  60,  appendix  A  shall  be  the  single 


organic  HAP  representing  the  largest 
percent  by  volume  of  the  emissions. 

(ii)  The  use  of  Method  25 A.  40  CFR 
part  60,  appendix  A  is  acceptable  if  the 
response  from  the  high-level  calibration 
gas  is  at  least  20  times  the  standard 
deviation  of  the  response  from  the  zero 
calibration  gas  when  the  instrument  is 
zeroed  on  the  most  sensitive  scale. 

(b)  Unless  an  operating  permit 
application  has  been  submitted,  the 
owner  or  operator  shall  develop  and 
submit  for  approval  an  Emissions 
Averaging  Plan  containing  all  of  the 
information  required  in  §  63.1335(e)(4) 
for  all  emission  points  to  be  included  in 
an  emissions  average. 


(c)  Paragraphs  (c)(1)  through  (c)(5)  of 
this  section  describe  the  emissicm  points 
that  can  be  used  to  generate  emissions 
averaging  credits  if  control  was  applied 
after  November  15, 1990,  and  if 
sufficient  information  is  available  to 
determine  the  appropriate  value  of 
credits  for  the  emission  point.  Paragraph 
(c)(6)  of  this  section  discusses  the  use  of 
pollution  prevention  in  generating 
emissions  averaging  credits. 

(1)  Storage  vessels,  batch  process 
vents,  aggregate  batch  vent  streams, 
continuous  process  vents  subject  to 
§63.1315,  and  process  wastewater 
streams  that  are  determined  to  be  Group 
2  emission  points.  The  term 
"continuous  process  vents  subject  to 
§63.1315"  includes  continuous  process 
vents  subject  to  §  63.1316  (b)(l)(iii), 
(b)(2)(iii),  and  (c)(2).  which  refiarence 
§63.1315. 

(2)  Continuous  process  vents  located 
in  the  collection  of  material  recovery 
sections  within  the  affected  source  at  an 
existing  affected  source  producing  PET 
using  a  continuous  dimethyl 
terephthalate  process  subject  to 

§  63.1316(b)(l)(i)  where  the 
uncontrolled  organic  HAP  emissions 
from  said  continuous  process  vents  are 
equal  to  or  less  than  0.12  kg  organic 
HAP  per  Mg  of  product.  These 
continuous  process  vents  shall  be 
considered  Group  2  emission  points  for 
the  purposes  of  this  section. 

(3)  Storage  vessels,  continuous 
process  vents  subject  to  §  63.1315,  and 
process  wastewater  streams  that  are 
determined  to  be  Group  1  emission 
points  and  that  are  controlled  by  a 
technology  that  the  Administrator  or 
permitting  authority  agrees  has  a  higher 
nominal  efficiency  than  the  reference 
control  technology.  Information  on  the 
nominal  efficiencies  for  such 
technologies  must  be  submitted  and 
approved  as  provided  in  paragraph  (i)  of 
this  section. 

(4)  Batch  process  vents  and  aggregate 
batch  vent  streams  that  are  determined 
to  be  Group  1  emission  points  and  that 
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are  controlled  to  a  level  more  stringent 
than  the  applicable  standard. 

(5)  Continuous  process  vents  sub)8ct 
to  §63.1316  (b)(l)(i).  (b)(l)(ii),  (b)(2}(i), 
(b)(2)(ii).  or  (c)(1)  located  in  the 
collection  of  process  sections  within  the 
affected  source,  as  specified  in 
paragraphs  (c)(5)(i)  through  (c)(5)(ii)  of 
this  section.  The  continuous  process 
vents  identified  in  paragraphs  (c)(5)(i) 
through  (c)(5)(ii)  of  this  section  shall  be 
considered  to  be  Group  1  emission 
points  for  the  purposes  of  this  section. 

(i)  Continuous  process  vents  subject 
to  S63.1316(b)(l)(i)  located  in  the 
collection  of  material  recovery  sections 
within  the  affected  source  where  the 
uncontrolled  organic  HAP  emissions  for 
said  continuous  process  vents  are 
greater  than  0.12  kg  organic  HAP  per  Mg 
of  product  and  said  continuous  process 
vents  are  controlled  to  a  level  more 
stringent  than  the  applicable  standard. 

(ii)  Continuous  process  vents  subject 
to  §63.1316(b)(l)(ii),  (b)(2)(i).  (b)(2)(ii). 
or  (c)(1)  located  in  the  collection  of 
process  sections  within  the  affected 
source  where  the  imcontroUed  organic 
HAP  emissions  from  said  continuous 
process  vents  are  controlled  to  a  level 
more  stringent  than  the  appUcable 
standard. 

(6)  The  percent  reduction  for  any 
storage  vessel,  batch  process  vent, 
aggregate  batch  vent  stream,  continuous 
process  vent,  and  process  wastewater 
stream  from  which  emissions  are 
reduced  by  pollution  prevention 
measures  shall  be  determined  using  the 
procedures  specified  in  paragraph  (j)  of 
this  section. 

(i)  For  a  Group  1  storage  vessel,  batch 
process  vent,  aggregate  batch  vent 
stream,  continuous  process  vent,  or  - 
process  wastewater  stream,  the 
pollution  prevention  measure  must 
reduce  emissions  more  than  if  the 
appUcable  reference  control  technology 
or  standard  had  been  applied  to  the 
emission  point  instead  of  the  pollution 
prevention  measure,  except  as  provided 
in  paragraph  (c)(6)(ii)  of  this  section. 

(ii)  If  a  pollution  prevention  measujre 
is  used  in  conjunction  with  other 
controls  for  a  Group  1  storage  vessel, 
batch  process  vent,  aggregate  batch  vent 
stream,  continuous  process  vent-,  or 
process  wastewater  stream,  the 
pollution  prevention  measure  alone 
does  not  have  to  reduce  emissions  more 
than  the  applicable  reference  control 
technology  or  standard,  but  the 
combination  of  the  pollution  prevention 
measure  and  other  controls  must  reduce 
emissions  more  than  if  the  applicable 
reference  control  technology  or  standard 
had  been  applied  instead  of  the  ,'.  '*   ; 
pollution  prevention  meastue. 


(d)  The  following  emission  points 
cannot  be  used  to  generate  emissions 
averaging  credits: 

(1)  Emission  points  already  controlled 
on  or  before  November  15, 1990,  cannot 
be  used  to  generate  credits  imless  the 
level  of  control  is  increased  after 
November  15, 1990.  In  this  case,  credit 
will  be  allowed  only  for  the  increase  in 
control  after  November  15, 1990. 

(2)  Group  1  emission  points, 
identified  in  paragraph  (c)(3)  of  this 
section,  that  are  controlled  by  a 
reference  control  technology  cannot  be 
used  to  generate  credits  unless  the 
reference  control  technology  has  been 
approved  for  use  in  a  different  manner 
and  a  higher  nominal  efficiency  has 
been  assigned  according  to  the 
procedures  in  paragraph  (i)  of  this 
section. 

(3)  Emission  points  for  nonoperating 
TPPU  cannot  be  used  to  generate 
credits.  TPPU  that  are  shutdown  cannot 
be  used  to  generate  credits  or  debits. 

(4)  Maintenance  wastewater  cannot  be 
used  to  generate  credits.  Wastewater 
streams  treated  in  biological  treatment 
units  cannot  be  used  to  generate  credits. 
These  two  types  of  Wastewater  cannot 
bo  used  to  generate  credits  or  debits.  For 
the  purposes  of  this  section,  the  terms 
wastewater  and  wastewater  stream  are 
used  to  mean  process  wastewater. 

(5)  Emission  points  controlled  to 
comply  with  a  State  or  Federal  rule 
other  than  this  subpart  cannot  be  used 
to  generate  credits,  imless  the  level  of 
control  has  been  increased  after 
November  15, 1990,  to  a  level  above 
what  is  required  by  the  other  State  or 
Federal  rule.  Only  the  control  above 
what  is  required  by  the  other  State  or 
Federal  rule  will  be  credited.  However, 
if  an  emission  point  has  been  used  to 
generate  emissions  averaging  credit  in 
an  approved  emissions  average,  and  the 
emission  point  is  subsequenUy  made 
subject  to  a  Sta'te  or  Federal  rule  other 
than  this  subpart,  the  emission  point 
can  continue  to  generate  emissions 
averaging  credit  for  the  purpose  of 
complying  with  the  previously 
approved  emissions  average. 

(e)  For  all  emission  points  included  in 
an  emissions  average,  the  owner  or 
operator  shall  perform  the  following 
tasks: 

(1)  Calculate  and  record  monthly 
debits  for  all  Group  1  emission  points 
that  are  controlled  to  a  level  less 
stringent  than  the  reference  control 
technology  or  standard  for  those 
emission  points.  Said  Group  1  emission 
points  are  identified  in  paragraphs  (c)(3) 
through  (c)(5)  of  this  section.  Equations 
in  paragraph  (g)  of  this  section  shall  be 
used  to  calculate  debits. 


(2)  Calculate  and  record  monthly 
credits  for  all  Group  1  and  Group  2 
emission  points  that  are  over-controlled 
to  compensate  for  the  debits.  Equations 
in  paragraph  (h)  of  this  section  shall  be 
used  to  calculate  credits.  Emission 
points  and  controls  that  meet  the 
criteria  of  paragraph  (c)  of  this  section 
may  be  included  in  the  credit 
calculation,  whereas  those  described  in 
paragraph  (d)  of  this  section  shall  not  be 
included. 

-  (3)  Demonstrate  that  annual  credits 
calculated  according  to  paragraph  (h)  of 
this  section  are  greater  than  or  equal  to 
debits  calculated  for  the  same  annual 
compliance  period  according  to 
paragraph  (g)  of  this  section. 

(i)  The  owner  or  operator  may  choose 
to  include  more  than  the  required 
number  of  credit-generating  emission 
points  in  an  emissions  average  in  order 
to  increase  the  likelihood  of  being  in 
compliance. 

(ii)  The  initial  demonstration  in  the 
Emissions  Averaging  Plan  or  operating 
p>ermit  application  that  credit-generating 
emission  points  will  be  capable  of 
generating  sufficient  credits  to  offset  the 
debits  from  the  debit-generating 
emission  points  must  be  made  under 
representative  operating  conditions. 
After  the  compliance  date,  actual 
operating  data  will  be  used  for  all  debit 
and  credit  calculations. 

(4)  Demonstrate  that  debits  calculated 
for  a  quarterly  (3-raonth)  p>eriod 
according  to  paragraph  (g)  of  this 
section  are  not  more  than  1.30  times  the 
credits  for  the  same  period  calculated 
according  to  paragraph  (h)  of  this 
section.  Compliance  for  the  quarter  shall 
be  determined  based  on  the  ratio  of 
credits  and  debits  from  that  quarter, 
with  30  percent  more  debits  than  credits 
allowed  on  a  quarterly  basis. 

(5)  Record  and  report  quarterly  and 
annual  credits  and  debits  in  the  Periodic 
Reports  as  specified  in  §63.1 335(e)(6). 
Every  fourth  Periodic  Report  shall 
include  a  certification  of  comphance 
with  the  emissions  averaging  provisions 
as  required  by  §63.1335(e)(6)(vi)(D)(2). 

(f)  Debits  and  credits  shall  be 
calculated  in  accordance  with  the 
methods  and  procedures  specified  in 
paragraphs  (g)  and  (h)  of  this  section, 
respectively,  and  shall  not  include 
onissions  during  the  following  periods: 

(1)  Emissions  during  periods  of  start- 
up, shutdown,  and  malfunction,  as 
described  in  the  Start-up,  Shutdown, 
and  Malfunction  Plan. 

(2)  Emissions  during  periods  of 
monitoring  excursions,  as  defined  in 
§  63.1334(d).  For  these  periods,  the 
calculation  of  monthly  credits  and 
debits  shall  be  adjusted  as  specified  in 
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paragraphs  (f)(2)(i)  through  (fM2)(iii)  of 
this  section. 

(i)  No  craditB  would  be  assigned  to  the 
credit*generating  emission  point. 

(ii)  Maximutn  debits  would  be 
assigned  to  tha  debit-generating 
emission  point. 

(ill)  The  owner  or  operator  may 
demonstrate  to  the  Administrator  that 
full  or  partial  credits  or  debits  should  be 


assigned  using  the  procedtires  in 
paragraph  (1)  of  this  section. 

(g)  Debits  an  generated  by  the 
difiierence  between  the  actual  emissions 
from  a  Group  1  emission  point  that  is 
uncontrolled  or  is  controlled  to  a  letel 
less  stringent  than  the  applicable 
reference  control  technology  or  standard 
and  the  emissions  allowed  for  the  Group 


1  amission  point.  Said  Group  1  emission 
points  are  identified  in  paragraphs  (c)(3) 
through  (c)(S)  of  this  section.  Debits 
shall  be  calculated  as  follows: 

(1)  Source-wide  debits  shall  be 
calculated  using  Equation  28  of  this 
subpart.  Debits  and  all  terms  of 
Equation  28  of  this  subpart  are  in  imits 
of  megagrams  per  month. 


Debits  =  X(ECPViACiVAL-(002)ECPVi,) 
+X(ECPVSj^cnjAL  -ECPVS^)+5;(ESjACi«AL  -(Pl^k,) 


H 

n 


+£(EWW^eiVAL-EWWj-^5:(EBPV^cmAL-(0.J0)EBPV^)       [Eq.28] 


+t(EABV^eiVAL 


-(0.10)EABVi,) 


where: 

ECPViACTUAL*Emi8siQns  from  each 
Group  1  Qontinuous  process  vent  i 
subject  to  §  63.1315  that  is 
uncontrolled  or  is  controlled  to  a 
level  less  stringent  than  the 
applicablrreference  control 
tedmolo^.  ECPViactual  is 
calculated  according  to  paragraph 
(g)(2)  of  this  section. 

(0.02)ECPViu4Emissions  from  each 
Qroup  1  Continuous  process  vent  i 
subject  to  §  63.1315  if  the 
applicable  reference  control 

^     tedmoloffy  had  been  applied  to  the 
uncontrolled  emissions.  ECPViu  is 
calculated  according  to  paragraph 
(g)(2)  of  this  section. 

ECPVSjACTUA|.=Emission8  from  Group  1- 
continuous  process  vents  subject  to 
§63.1318  (bKl)(i).  (b)(l)(u).  (b)(2)(i), 
(b)(2)(ii).  or  (c)(1)  located  in  the 
collectioo  of  process  sections  j 
within  thp  affected  source  that  are 
uncontrolled  or  controlled  to  a  level 
less  stringent  than  the  applicable 
standard.  ECPVSjactual  is 
calculated  according  to  paragraph 
(g)(3)  of  this  section. 

ECPVSjSTi>=Einissions  from  Group  1 
continuous  process  vents  subject  to 
§63.1318  (b)(l)(i).  (b)(l)(ii).  {b)(2)(i). 
(b)(2)(ii),  or  (c)(1)  located  in  the 
collectioo  of  process  sections  j 
within  the  affected  source  if  the 
applicable  standard  had  been 
applied  to  the  uncontrolled 
emissions.  ECPVSjstd  is  calculated 
according  to  paragraph  (g)(3)  of  this 
section. 


ESjACTUAL=Emissions  from  each  Group 
1  storage  vessel  i  that  is 
uncontrolled  or  is  controlled  to  a 
level  less  stringent  than  the 
applicable  reference  control 
tedinology  or  standard.  ESiAcruAL 
is  calculated  according  to  paragraph 
(e)(4)  of  this  section. 

(BL)EShi=Emissions  from  each  Group  1 
storage  vessel  i  if  the  applicable 
reference  control  technology  or 
standard  had  been  applied  to  the 
uncontrolled  emissions.  ESi«  is 
calculated  according  to  paragraph 
(g)(4)  of  this  section.  For  calculating 
emissions,  BL=0.05  for  each  Group 
1  storage  vessel  i  subject  to 
§  63.1314(a);  and  BL=0.02  for  each 
storage  vessel  i  subject  to 
§  63.1314(c). 

EWWiACTUAL=Emissions  frpm  each 
Group  1  wastewater  stream  i  that  is 
uncontrolled  or  is  controlled  to  a 
level  less  stringent  than  the 
applicable  reference  control 
technology.  EWWiactual  is 
calculated  according  to  paragra^ 
(g)(5)  of  this  section. 

EWWic^Emissions  from  each  Group  1 
wastewater  stream  i  if  the  reference 
control  technology  had  been 
applied  to  the  uncontrolled 
emissions.  EWWic  is  calculated 
according  to  paragraph  (g)(5)  of  this 
section. 

EBPViACTUAL=Emissions  from  each 
Group  1  batch  process  vent  i  that  is 
imcontroUed  or  is  controlled  to  a 
level  less  stringent  than  the 
applicable  reference  control 
tedmology.  EBPViiAcruAi,  is 


calculated  according  to  paragraph 
(g)(6)  of  this  section. 

(0.10)EBPVtu=Emis8ions  from  each 
Group  1  batch  process  vent  i  if  the 
applicable  reference  control 
tedmology  had  been  applied  to  the 
uncontrolled  emissions.  EBPViu  is 
calculated  according  to  paragraph 
(g)(6)  of  this  section. 

EABViACTUAL=Emissions  from  each 
Group  1  aggregate  batch  vent  stream 
i  that  is  uncontrolled  or  is 
controlled  to  a  level  less  stringent 
than  the  applicable  reference 
control  technology.  EBPViiAcruAL  is 
calculated  accorduig  to  paragraph 
(g)(7)  of  this  section. 

(0.10)EABVta,=Emissions  from  each 

Group  1  aggregate  batch  vent  stream 
i  if  the  applicable  reference  control 
technology  had  been  applied  to  the 
imcontroUed  emissions.  EBPViu  is 
calculated  according  to  paragraph 
(g)(7)  of  this  section. 

n=The  number  of  emission  points  being 
included  in  the  emissions  average. 

(2)  Emissions  from  continuous 
process  vents  subject  to  §  63.1315  shall 
be  calculated  as  follows: 

(i)  For  purposes  of  determining 
continuous  process  vent  stream  flow 
rate,  organic  HAP  concentrations,  and 
temperature,  the  sampling  site  shall  be 
after  the  final  product  recovery  device, 
if  any  recovery  devices  are  present; 
before  any  control  device  (for 
continuous  process  vents,  recovery 
devices  shall  not  be  considered  control 
devices);  and  before  discharge  to  the 
atmosphere.  Method  1  or  lA,  40  CFR  , 
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part  60,  appendix  A,  shall  be  used  for  (ii)  ECPVi.  for  each  continuous 

selection  of  the  sampling  site.  process  vent  i  shall  be  calculated  using 

Equation  29  of  this  subpart. 


ECPVj,  =  (2.494X  10"* )Qh  ^CjM^ 


Kn 


[Eq-29] 


whwe: 

ECPVi„=Uncontrolled  continuous 
process  vent  emission  rate  from 
continuous  process  vent  i, 
megagrams  per  month. 

Q=Vent  stream  flow  rate,  dry  standard 
cubic  meters  per  minute,  measured 
using  Method  2,  2A,  2C,  or  2D.  40 
CFR  part  60,  appendix  A,  as 
appropriate. 

h=Monthly  hours  of  operation  during 
which  positive  flow  is  present  in 
the  continuous  process  vent,  hours 
per  month. 

Cj=Concentration,  parts  per  million  by 
volume,  dry  basis,  of  organic  HAP 
j  as  measured  by  Method  18, 40 
CFR  part  60,  appendix  A. 

M)=Molecular  weight  of  organic  HAP  j, 
gram  per  gram-mole. 

f 


nsN\unber  of  organic  HAP  in  stream. 

(A)  The  values  of  Q  and  Cj  shall  be 
determined  during  a  performance  test 
conducted  under  representative 
operating  conditions.  The  values  of  Q 
and  Cj  shall  be  established  in  the 
Notification  of  Compliance  Status  and 
must  be  updated  as  provided  in 
paragraph  (g)(2)(ii)(B)  of  this  section. 

(B)  If  there  is  a  change  in  capacity 
utilization  other  than  a  change  in 
monthly  operating  hours,  or  if  any  other 
change  is  made  to  the  process  or 
product  recovery  equipment  or 
operation  such  that  the  previously 
measured  values  of  Q  and  Cj  are  no 
longer  representative,  a  new 
performance  test  shall  be  conducted  to 
determine  new  representative  values  of 
Q  and  Cj.  These  new  values  shall  be 


ECPVi^cnjAL=ECPV.„ 


^     Percent  reduction  "^ 
100% 


used  to  calc\ilate  debits  and  credits  horn 
the  time  of  the  change  forward,  and  the 
new  values  shall  be  reported  in  the  next 
Periodic  Report. 

(iii)  Tbe  following  procedures  and 
equations  shall  be  used  to  calciUate 
ECPViACTUAL: 

(A)  If  the  continuous  process  vent  is 
not  controlled  by  a  control  device  or 
pollution  prevention  measure, 
ECPViACTUAL=ECPVi„,  where  ECPVh,  is 
calculated  according  to  the  procedures 
in  paragraphs  (g)(2)(i)  and  (g)(2)(ii]  of 
this  section. 

(B)  If  the  continuous  process  vent  is 
controlled  using  a  control  device  or  a 
pollution  prevention  measure  achieving 
less  than  98  percent  reduction,  calculate 
ECPViACTUAL  using  Equation  30  of  this 
subpart 


(Eq.30] 


(})  The  percent  reduction  shall  be 
measured  according  to  the  procedures 
in  §  63.116  if  a  combustion  control 
device  is  used.  For  a  flare  meeting  the 
criteria  in  §  63.116(a),  or  a  boiler  or 
process  heater  meeting  the  criteria  in 
§  63.116(b).  the  percent  reduction  shall 
be  98  percent.  If  a  noncombustion 
control  device  is  used,  percent 
reduction  shall  be  demonstrated  by  a 
performance  test  at  the  inlet  and  ouUet 
of  the  device,  or,  if  testing  is  not 
feasTble,  by  a  control  design  evaluation 
and  dociunented  engineering 
calculations. 

{2)  For  determining  debits  from  Group 
1  continuous  process  vents,  product 
recovery  devices  shall  not  be  considered 
control  devices  and  cannot  be  assigned 
a  percent  reduction  in  calculating 
ECPViACTUAL-  The  sampling  site  for 
measurement  of  uncontrolled  emissions 
is  after  the  final  product  recovery 
device.  However,  as  provided  in 
§63.1 13(a)(3),  a  Group  1  continuous 
process  vent  may  add  sufficient  product 
recovery  to  raise  the  TRE  index  value 
above  1.0  or,  for  Group  1  continuous 
process  vents  at  an  existing  affected 
source  producing  MBS,  above  3.7, 
thereby  becoming  a  Group  2  continuous 


process  vent.  Such  a  continuous  process 
vent  would  not  be  a  Group  1  continuous 
process  vent  and  would,  therefore,  not 
be  included  in  determining  debits  under 
this  paragraph  (g)(2)(ui)(B)(2). 

(3)  Procedures  for  calculating  the 
percent  reduction  of  pollution 
prevention  measures  are  specified  in 
paragraph  (j)  of  this  section. 

(3)  Emissions  from  continuous 
process  vents  located  in  the  collection 
of  process  sections  within  the  affected 
source  subject  to  §63.1316  (b)(l)(i), 
(b)(l)(ii),  (b)(2)(i),  (b)(2)(ii),  or  (c)(1) 
shall  be  calculated  as  follows: 

(i)  The  total  organic  HAP  emissions 
from  continuous  process  vents  located 
in  the  collection  of  process  sections  j 
within  the  affected  source, 
ECPVSjACTUAL,  shall  be  calculated  as 
follows.  The  procedures  in  paragraph 
(g)(2)(iii)  of  this  section  shall  be  used  to 
determine  the  organic  HAP  emissions 
for  each  individual  continuous  process 
vent,  except  that  paragraph 
(g)(2)(iii)(B)(2)  of  this  section  shall  not 
apply  and  the  sampling  site  shall  be 
after  those  recovery  devices  installed  as 
part  of  normal  operation;  before  any 
add-on  control  devices  (i.e.,  those 
required  by  regulation);  and  prior  to 


discharge  to  the  atmosphere.  Then, 
individual  continuous  process  vent 
emissions  shall  be  summed  to 
determine  ECPVSjactual- 

(ii)(A)  ECPVSjstd  shall  be  calculated 
using  Equation  31  of  this  subpart. 

ECPVS^=(EF^)(PP^)       [Eq.3ll 

where: 

ECPVSjaj=Emissions  if  the  applicable 
standard  had  been  applied  to  the 
uncontrolled  emissions,  megagrams 
per  month. 

EFad=0.000018  Mg  organic  HAP/Mg  of 
product,  if  the  collection  of  process 
sections  within  the  affected  source 
is  subject  to  §63.1316(b)(l)(i). 
=0.00002  Mg  organic  HAP/Mg  of 
product,  if  the  collection  of  process 
sections  within  the  affected  source 
is  subject  to  §  63.1316  (b)(l)(ii)  or 
(b)(2)(ii). 
=0.00004  Mg  organic  HAP/Mg  of 
product,  if  the  collection  of  process 
sections  within  the  affected  source 
is  subject  to  §  63.1316(b)(2)(i). 
=0.0000036  Mg  organic  HAP/Mg  of 
product,  if  the  collection  of  process 
sections  within  the  affected  source 
is  subject  to  §  63.1316(c)(1). 
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PPj=Polymer produced,  Mg/month,  for 
the  collection  of  process  sections  j 
within  the  affected  source,  as 
calculatod  according  to  paragraph 
(gK3)(ii)(^)  of  this  section. 

(B)  The  amount  of  pwlymer  produced, 
Mg  per  month,  for  the  collection  of 
process  sections  j  within  the  affected 
source  shall  be  determined  by 
determining  the  weight  of  polymer 
pulled  from  the  process  line(s)  during  a 
30-day  period.  The  polymer  produced 
shall  be  deteiinined  by  direct 
measurement  or  by  an  alternate 
methodology,  such  as  materials  balance. 
If  an  alternate  methodology  is  used,  a 
description  of  the  methodology, 
including  all  procedures,  data,  and 
assumptions  shall  be  submitted  as  part 
of  the  Emissions  Averaging  Plan 
required  by  §jB3. 1335(e)(4). 

(C)  Alternatively.  ECPVSj^  for 
continuous  pfocess  vents  located  in  the 


collection  of  process  sections  within  the 
affected  source  subject  to  §  63.1316(c)(1) 
may  be  calculated  using  the  procedures 
in  paragraph  (g)(2)(i)  and  (g)(2)(ii)  of  this 
section  to  determine  the  organic  HAP 
emissions  for  each  individual 
continuous  process  vent,  except  that  the 
sampling  site  shall  be  after  recovery 
devices  installed  as  part  of  normal 
operation;  before  any  add-on  control 
devices  (i.e.,  those  required  by 
regulation);  and  prior  to  discharge  to  the 
atmosphere.  Then,  individual 
continuous  process  vent  emissions  shall 
be  summed  and  multiplied  by  0.02  to 
determine  EGPYS^^. 

(4)  Emissions  from  storage  vessels 
shall  be  calculated  using  the  procedures 
specified  in  §  63.150(g)(3). 

(5)  Emissions  from  wastewater 
streams  shall  be  calculated  using  the 
procedures  in  §  63.150(g)(5). 


(6)  Emissions  from  batch  process 
vents  shall  be  calculated  as  follows: 

(i)  EBPVia  for  each  batch  process  vent 
i  shall  be  calculated  using  the 
procedures  specified  in  §63. 1323(b). 

(ii)  The  following  procediues  and 
equations  shall  be  u^  to  determine 

EBPViACTUAL: 

(A)  If  the  batch  process  vent  is  not 
controlled  by  a  control  device  or 
pollution  prevention  measure, 
EBPViAcnjAL=EBPVi„  where  EBPVh,  is 
calculated  using  the  procedures  in 

§  63.1323(b). 

-  f-'  "^ 

(B)  If  the  batch  process  vent  is 
controlled  using  a  control  device  or  a 
pollution  prevention  measure  achieving 
less  than  90  percent  reduction  for  the 
batch  cycle,  calculate  EEPViactual 
using  Equation  32  of  this  subpart,  where 
percent  reduction  is  for  the  batch  cycle. 


EBPViACniAL  =  EBFVj. 


''.    Percent  reduction  ^ 


1- 


100% 


■J 


(1)  The  pendent  reduction  for  the 
batch  cycle  shall  be  calculated 
according  to  the  procedures  in 
§63.1325(c)(20. 

{2)  The  percent  reduction  for  control 
devices  shall  be  calculated  according  to 
the  procedures  in  §  63.1325  (e)(2)(i) 
through  (c)(2)(iii). 

(3)  The  percent  reduction  of  pollution 
prevention  measures  shall  be  calculated 


using  the  procedures  specified  in 
paragraph  (j)  of  this  section. 

(7)  Emissions  from  aggregate  batch 
vent  streams  shall  be  calculated  as 
follows: 

(i)  For  purposes  of  determining 
aggregate  batch  vent  stream  flow  rate, 
organic  HAP  concentrations,  and 
temperature,  the  sampling  site  shall  be 
before  any  control  device  and  before 


[Eq.32) 


discharge  to  the  atmosphere.  Method  1 
or  lA,  40  CFR  part  60.  appendix  A,  shall 
be  used  for  selection  of  the  sampling 
site. 

(ii)  EABVh.  for  each  aggregate  batch 
vent  stream  i  shall  be  calculated  using 
Equation  33  of  this  subpart. 


EABVj,  =  (2.494  xlO~')Qh 


[Eq.33] 


where: 

EABViu=Unco|itrolled  aggregate  batch 
vent  stream  emission  rate  from 
aggregate  batch  vent  stream  i. 
megagrams  per  month. 

C^Vent  stream  flow  rate,  dry  standard 
cubic  meters  per  minute,  measiued 
using  Method  2,  2A.  2C,  or  2D,  40 
CFR  part  60,  appendix  A,  as 
appropriate. 

h=Monthly  hcfurs  of  operation  diuing 
which  po^tive  flow  is  present  from 
the  aggregate  batch  vent  stream, 
hours  per  month. 

Cj=Concentratlon.  parts  per  million  by 
volume,  dry  basis,  of  organic  HAP 
j  as  measured  by  Method  18, 40 
CFR  part  60,  appendix  A. 

Mj=Molecular  weight  of  organic  HAP  j, 
gram  per  gram-mole. 


nsNumber  of  organic  HAP  in  the 
stream. 

(A)  The  values  of  Q  and  Q  shall  be 
determined  during  a  performance  test 
conducted  under  representative 
operating  conditions.  The  values  of  Q 
and  Cj  shall  be  established  in  the 
Notification  of  Compliance  Status  and 
must  be  updated  as  provided  in 
paragraph  (g)(7)(ii)(B)  of  this  section. 

(B)  If  there  is  a  change  in  capacity 
utilization  other  than  a  change  in 
monthly  operating  hours,  or  if  any  other 
change  is  made  to  the  process  or 
product  recovery  equipment  or 
operation  such  that  the  previously 
measiu«d  values  of  Q  and  Q  are  no 
longer  representative,  a  new 
performance  test  shall  be  conducted  to 
determine  new  representative  values  of 
Q  and  Cj.  These  new  values  shall  be 


used  to  calculate  debits  and  credits  from 
the  time  of  the  change  forward,  and  the 
new  values  shall  be  reported  in  the  next 
Periodic  Report. 

(iii)  The  following  procedures  and 
equations  shall  be  t^ed  to  calculate 
EABViactual: 

(A)  If  the  aggregate  batch  vent  stream 
is  not  controlled  by  a  control  device  or 
pollution  prevention  measure, 
EABViAcnjAL  =  EABViu.  where  EABVu. 
is  calculated  according  to  the 
procedures  in  paragraphs  (g)(7)(i)  and 
(g)(7)(ii)  of  this  section. 

(B)  If  the  aggregate  batch  vent  stream 
is  controlled  using  a  control  device  or 
a  pollution  prevention  measure 
adiieving  less  than  90  percent 
reduction,  calculate  EABViactual  using 
Equation  34  of  this  subpart 
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EABVi^cnjAL=EABVj„ 


^      Percent  reduction'^ 
1 

100% 


(1)  The  percent  reduction  for  control 
devices  shall  be  determined  according 
to  the  procedures  in  §  63.1325(e). 

(2)  "Hie  percent  reduction  for 
pollution  prevention  measures  shall  be 
calculated  according  to  the  procediues 
specified  in  paragraph  (j)  of  this  section. 

(h)  Credits  are  generated  by  the 
difference  between  emissions  that  are 


allowed  for  each  Group  1  and  Group  2 
emission  point  and  the  actual  emissions 
from  that  Group  1  or  Ooup  2  emission 
point  that  has  been  controlled  after 
November  15, 1990  to  a  level  more 
stringent  than  what  is  reqilired  by  this 
subpart  or  any  other  State  or  Federal 
rule  or  statute.  Said  Group  1  and  Group 


[Eq.34l 


2  emission  points  are  identiSed  in 
paragraphs  (c)(1)  through  (c)(5)  of  this 
section.  Credits  shall  be  calculated 
using  Equation  35  of  this  subpart. 

(1)  Sourcewide  credits  shall  be 
calculated  using  Equation  35  of  this 
subpart. 


Credits  =  dX((0.02)ECPV1.„  -ECPVli^cnjAt) 

+dX(eCPVS1jsto  -ECPVSl^cnjAL) 

+D|;(ECPV2iBASE  -ECPV2i^cnJAL) 

+Df;(ECPVS23BASE  -ECPVS23^cmM.) 

+DX((BL)ESli„  -ESliAen;AL)+D|;(ES2iB^  -ES2i;,cnjAL) 


n 


i^l 


+DX(EWWli,-EWWl.^cn;AL) 
+D|;(EWW2iBASE  -EWW2i^ciVAL) 
+Dj;((0.10)EBPVlj„  -EBPYIj^cival) 
+d5;((0.10)EABV1,„  -EABVI^cival) 
+d|;(EBPV2jb^se  -  EBPV2i^cmAL ) 
+D|;(EABV2iBASE  -EABV2i^cRJAL) 


[Eq.35] 


i«l 


Credits  and  all  terms  of  Equation  35  of 
this  subpart  are  in  imits  of  megagrams 
per  month,  the  baseline  date  is 
November  15, 1990. 
where: 

D=Discoimt  factor=0.9  for  all  credit 
generating  emission  points  except 
those  controlled  by  a  pollution 
prevention  measure;  discount 
factor=1.0  for  each  credit  generating 


emission  point  controlled  by  a 
pollution  prevention  measure  (i.e., 
no  discount  provided). 

ECPVliAcruAL=Emissions  for  each 
Group  1  continuous  process  vent  i 
subject  to  §63.1315  that  is 
controlled  to  a  level  more  stringent 
than  the  reference  control 
technology.  ECPVIjactual  is 


calculated  according  to  paragraph 
(h)(2)  of  this  section. 

(0.02)ECPVli„=Emissions  from  each 
Group  1  continuous  process  vfflit  i 
subject  to  §  63.1315  if  the 
applicable  reference  control 
-technology  had  been  apphed  to  the 
uncontrolled  emissions.  ECPVlm  is 
calculated  according  to  paragraph 
(h)(2)  of  this  section. 
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ECPVSljSTD^Emissions  from  Group  1 
continuous  process  vents  subject  to 
§63.1316  (b)(l)(i).  (b)(l){ii).  (b)(2)(i). 
(b)(2)(ii),  or  (c)(1)  located  in  the 
coliectico  of  process  sections  j 
within  tbe  affected  source  if  the 
applicable  standard  had  been 
apphed  to  tiie  uncontrolled 
emissions.  ECPVSI^std  is  calculated 
according  to  paragraph  (h)(3)  of  this 
section. 

EC!PVSlyKCTiiAL=Emissions  firom  Croup 

1  continuous  process  vents  subject 
to  §63.1)16  (b)(l)(i).(b)(l)(u). 
(h)(2)(i).  n))(2)(ii).  or  (c)(1)  located 
in  the  collection  of  process  sections 
j  within  the  affected  source  that  are 
controlled  to  a  level  more  stringent 
than  the  applicable  standard. 
ECPVSly^cTUAi.  is  calculated 
according  to  paragraph  (h)(3)  of  this 
section. 

ECPV2iACTUAt=Emissions  from  each 
Group  2  continuous  process  vent  i 
subject  t0  §  63.1315  that  is 
controlled.  ECPV2iACTUAL  is 
calculated  according  to  paragraph 
(h)(2)  of  this  section. 

ECPV2iBASE=Emissions  from  each  Group 

2  continuous  process  vent  i  subject 
to  §63.1315  at  the  baseline  date. 
ECPV2i8ASE  is  calculated  according 
to  paragraph  (h)(2)  of  this  section. 

ECPVS2jBASE*Emissions  from  Group  2 
continuous  process  vents  subject  to 
§63.13ia(b)(l)(i)  located  in  the 
collection  of  material  recovery 
sections  jj  within  the  affected  source 
at  the  baseline  date.  ECPVS2jbase  is 
calculated  according  to  paragraph 
(h)(3)  of  this  section. 

ECPVS2jAcnjAL=Emissions  from  Group 
2  continuous  process  vents  subject 
to  §63.1316(b)(l)(i)  located  in  the 
collection  of  material  recovery 
sections  j;  within  the  a&ected  source 
that  are  controlled.  ECPVS2jAcruAi. 
is  calculated  according  to  paragraph 
(h)(3)  of  this  section. 

ESliAcnjAi.=Qiiissions  from  each  Group 
1  storage  Vessel  i  that  is  controlled 
to  a  level  more  stringent  than  the 
applicable  reference  control 
technology  or  standard.  ESIiactual 
is  calculated  according  to  paragraph 
(h)(4)  of  this  section. 

(BL)ESli„=Emissions  from  each  Group  1 
storage  vessel  i  if  the  apphcable 
reference  control  technology  or 
standard  had  been  applied  to  the 
uncontrolled  emissions.  ESla,  is 
calculated  according  to  paragraph 
(h)(4)  of  this  section.  For  calculating 
these  emissions,  BL=0.05  for  each 
Group  1  storage  vessel  i  subject  to 
§  63.1314(a);  and  BL=0.02  for  each 
storage  veissel  i  subject  to 
§63.1314<c). 


ES2iACTUAL=Emissi(His  from  each  Group 
2  storage  vessel  i  that  is  controlled. 
ES2iACTUAL  is  calculated  according 
to  paragraph  (h)(4)  of  this  section. 
ES2iBASE=Emissions  from  each  Group  2 
storage  vessel  i  at  the  baseline  date. 
ES2iBASE  is  calculated  according  to 
paragraph  (h)(4)  of  this  section. 
EWWliACTUAL=Emis8ions  ftt>m  each 
Group  1  wastewater  stream  i  that  is 
controlled  to  a  level  more  stringent 
than  the  reference  control 
technology.  EWWIiactual  is 
calculated  according  to  paragraph 
(h)(5)  of  this  section. 
EWWlic=Emissions  from  each  Group  1 
wastewater  stream  i  if  the  reference 
control  technology  had  been 
applied  to  the  uncontrolled 
emissions.  EWWlic  is  calculated 
according  to  paragraph  (h)(5)  of  this 
section. 
EWW2iACTUAL=Emissions  from  each 
Group  2  wastewater  stream  i  that  is 
controlled.  EWW2iACTUAi.  is 
calculated  according  to  paragraph 
(h)(5)  of  this  section. 
EWW2iBASE=Emissions  from  each  Group 
2  wastewater  stream  i  at  the 
baseline  date.  EWW2iBASE  is 
calculated  according  to  paragraph 
(h)(5)  of  this  section. 
(0.10)EBPVlto=Eniis8ions  firom  each 
Group  1  batch  process  vent  i  if  the 
applicable  reference  control 
technology  had  been  applied  to  the 
uncontrolled  emissions.  EBPVlh,  is 
calculated  according  to  paragraph 
(h)(6)  of  this  section. 
EBPVliACTUAL=Emissions  bom  each 
Group  1  batch  process  vent  i  that  is 
controlled  to  a  level  more  stringent 
than  the  reference  control 
technology.  EBPVliAcruAL  is 
calculated  according  to  paragraph 
(h)(6)  of  this  section. 
(0.10)EABVlu=Emissions  from  each 
Group  1  aggregate  batch  vent  stream 
i  if  the  applicable  reference  control 
technology  had  been  applied  to  the 
uncontrolled  emissions.  EABVIh,  is 
calculated  according  to  paragraph 
(h)(7)  of  this  section. 
EABVliACTUAi,=Emissions  from  each 
Group  1  aggregate  batch  vent  stream 
i  that  is  controlled  to  a  level  more 
stringent  than  the  reference  control 
technology.  EABVljAcruAL  is 
calculated  according  to  paragraph 
(h)(7)  of  this  section. 
EBPV2iBASE=Emissions  firom  each  Group 
2  batch  process  vent  i  at  the 
baseline  date.  EBPV2ibase  is 
calculated  according  to  paragraph 
(h)(6)  of  this  section. 
EBPV2iACTUAL=Emissions  firom  each 
Group  2  batch  process  vent  i  that  is 
controlled.  EBPV2iACTUAL  is 


calculated  according  to  paragraph 
(h)(6)  of  this  section. 
EABV2iBASE=Emissions  from  each 

Group  2  aggregate  batch  vent  stream 
i  at  the  baseline  date.  EABVZjbase  is 
calculated  according  to  paragraph 
(h)(7)  of  this  section. 
EABV2iACTUAL=Emissions  from  each 
Group  2  aggregate  batch  vent  stream 
i  that  is  controlled.  EABV2iACTUAL 
is  calculated  according  to  paragraph 
(hH7)  of  this  section. 
n=Number  of  Group  1  emission  points 
included  in  the  emissions  average. 
The  value  of  n  is  not  necessarily  the 
same  for  continuous  process  vents, 
batch  process  vents,  aggregate  batch 
vent  streams,  storage  vessels, 
wastewater  streams,  or  the 
collection  of  process  sections 
within  the  affiacted  source. 
m=Niunber  of  Group  2  emission  points 
included  in  the  emissions  average. 
The  value  of  m  is  not  necessarily 
the  same  for  continuous  process 
vents,  batch  process  vents, 
aggregate  batch  vent  streams, 
storage  vessels,  wastewater  streams, 
or  the  collection  of  process  sections 
within  the  affected  source, 
(i)  Except  as  specified  in  paragraph 
(h){l)(iv)  of  this  section,  for  an  emission 
point  controlled  using  a  reference 
control  technology,  the  percent 
reduction  for  calculating  credits  shall  be 
no  greater  than  the  nominal  efficiency 
associated  with  the  reference  control 
technology,  unless  a  higher  nominal 
efficiency  is  assigned  as  specified  in 
paragraph  {h)(l)(ii)  of  this  section. 

(ii)  For  an  emission  point  controlled 
to  a  level  more  stringent  than  the 
reference  control  technology,  the 
nominal  efficiency  for  calculating 
credits  shall  be  assigned  as  described  in 
paragraph  (i)  of  this  section.  A  reference 
control  technology  may  be  approved  for 
use  in  a  different  manner  and  assigned 
a  higher  nominal  efficiency  according  to 
the  procedures  in  paragraph  (i)  of  this 
section. 

(iii)  For  an  emission  point  controlled 
using  a  pollution  prevention  measure, 
the  nominal  efficiency  for  calculating 
credits  shall  be  as  determined  as 
described  in  paragraph  (j)  of  this 
section. 

(iv)  For  Group  1  and  Group  2  batch 
process  vents  and  Group  1  and  Group  2 
aggregate  batch  vent  streams,  the 
percent  reduction  for  calculating  credits 
shall  be  the  percent  reduction 
determined  according  to  the  procedures 
in  paragraphs  (h)(6)(ii)  and  (h)(6)(iii)  of 
this  section  for  batch  process  vents  and 
paragraphs  (h)(7)(ii)  and  (h)(7)(iii)  of 
this  section  for  aggregate  batch  vent 
streams. 
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(2)  Emissions  from  continuous 

Erooess  vents  subject  to  §63.1315  shall 
e  detennined  as  follows: 
(i)  Uncontrolled  emissions  from 
Ckoup  1  continuous  pnxxss  vents 
(ECPVlia)  shall  be  calculated  according 


to  the  procedures  and  equation  for 
ECPVta  in  paragraphs  (g)(2Mi)  and 
(g)(2)(ii)  of  this  secticm. 

(ii)  Actual  emissions  from  Group  1 
continuous  process  vents  controlled 
using  a  technology  with  an  approved 


nominal  efficiency  greato'  than  98 
percent  or  a  pollution  prevmtion 
measure  achieving  greater  than  98 
percent  emission  reduction 
(ECPVliACTUAiJ  shall  be  calculated 
using  Equation  36  of  this  siibpart 


ECPV1,^^=ECPV1 


■(-- 


ominal  efficiency  %  ^ 
100% 


{Eq.36] 


(iii)  The  following  procedures  shall  be 
used  to  calculate  actual  emissions  from 
(koup  2  continuous  process  vents 
(ECPV2iAcnjAj: 


(A)  For  a  Group  2  continuous  process 
vent  controlled  by  a  control  device,  a 
recovery  device  applied  as  a  pollution 
prevention  project,  or  a  pollution 


preventicm  measure,  whne  the  control 
achieves  a  percent  reduction  less  than 
or  equal  to  98  percent  reduction,  use 
Equation  37  of  this  subpart. 


ECPV2^cnJAL=ECPV2 


-(- 


Percent  reduction^ 
100% 


[Eq.37l 


(1)  ECPV2u,  shall  be  calculated 
according  to  the  equations  and 
procedures  for  ECPVia  in  paragraphs 
(g)(2)(i)  and  (g)(2)(ii)  of  this  section, 
except  as  provided  in  paragraph 
(h)(2)(iii)(A)(d)  of  this  section. 

[2)  The  percent  reduction  shall  be 
calculated  according  to  the  procedures 
in  paragraphs  (g)(2)(iii)(B)(l)  through 
(g)(2)(iii)(B)(3)  of  this  section,  except  as 
provided  in  paragraph  (h)(2)(iii)(A)(4)  of 
this  section. 


{3)  If  a  recovery  device  was  added  as 
part  of  a  pollution  prevention  project, 
ECPV2iu  shall  be  calculated  prior  to  that 
recovery  device.  The  equation  for 
ECPViu  in  paragraph  (g)(2)(ii)  of  this 
section  shall  be  used  to  calculate 
ECPVZiu;  however,  the  sampling  site  for 
measurement  of  vent  stream  flow  rate 
and  organic  HAP  concentration  shall  be 
at  the  inlet  of  the  recovery  device. 

[4)  If  a  recovery  device  was  added  as 
part  of  a  pollution  prevention  project. 


the  percent  reduction  shall  be 
demonstrated  by  conducting  a 
performance  test  at  the  inlet  and  outlet 
of  that  recovery  device. 

(B)  For  a  Group  2  continuous  process 
vent  controlled  using  a  technology  with 
an  approved  nominal  efBciency  greater 
than  98  percent  or  a  pollution 
prevention  measure  achieving  greater 
than  96  percent  reduction,  use  Equation 
38  of  this  subpart. 


ECPV2i^eiVAL=ECPV2i„ 


1- 


Nominal  efficiency  % 
100% 


[Eq.38] 


(iv)  Emissions  from  Group  2 
continuous  process  vents  at  baseline 
shall  be  calculated  as  follows: 

(A)  If  the  continuous  process  vent  was 
uncontrolled  on  November  15, 1990, 


ECPV2iBASE=ECPV2i„  and  shall  be 
calculated  according  to  the  procedures 
and  equation  for  ECPViu  in  paragraphs 
(g)(2)(i)  and  (g)(2)(ii)  of  this  section. 


(B)  If  the  continuous  process  vent  was 
controlled  on  November  15, 1990,  use 
Equation  39  of  this  subpart. 


ECPV2iB^E=ECPV2j„ 


^     Percent  reduction^ 
1 

100% 


[Eq.39] 


(1)  ECPVZiu  is  calculated  according  to 
the  procediues  and  equation  for  ECPVi. 
in  paragraphs  (g)(2)(i)  and  (g)(2)(ii)  of 
this  section. 

[2]  The  percent  reduction  shall  be 
calculated  according  to  the  procedures 
specified  in  paragraphs  (g)(2)(iii)(B)(I) 
through  (g)(2)(iiiMB)(3)  of  this  section. 

(C)  If  a  recovery  device  was  added  as 
part  of  a  pollution  prevention  project 
initiated  after  November  15, 1990, 
ECPV2iBASE=ECPV2iB,  where  ECPV2u,  is 
calculated  according  to  paragraph 
(h)(2)(iii)(A)(3)  of  this  section. 


(3)  Emissions  from  continuous 
process  vents  subject  to 
§63.1316(b)(lKi),  (b)(l)(ii).  (b)(2)(i). 
(b)(2)(ii),  or  (c)(1)  shall  be  detennined  as 
follows: 

(i)  Emissions  from  Group  1 
continuous  process  vents  located  in  the 
collection  of  process  sections  j  within 
the  ejected  source  if  the  applicable 
standard  had  been  applied  to  the 
uncontrolled  emissions  (ECPVS1jb<j) 
shall  be  calculated  according  to 
paragraph  (g)(3)(ii)  of  this  section. 

(ii)  Actualemissions  from  Group  1 
continuous  process  vents  located  in  the 


collection  of  process  sections  j  within 
the  afiected  source  controlled  to  a  level 
more  stringent  than  the  applicable 
standard  (ECPVS1vs,ctu/u.)  shall  be 
calculated  using  the  procedures  in 
paragraphs  (g)(3)(ii)(A)  and  (g)(3)(ii)(B) 
of  this  section,  except  that  the  actual 
emission  level,  Mg  organic  HAP/Mg  of 
product,  shall  be  used  as  EFud  in 
Equation  31  of  this  subpart.  Further, 
ECPVSljACTUAL  for  continuous  process 
vents  subject  to  §63. 1316(c)(1) 
controlled  in  accordance  with 
§63.1316(c)(l)(iii)  shall  be  calculated 
using  the  procedures  in  paragraph 
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QiK2)(ii)  tf  this  section  for  individua) 
otmtinuots  process  vents  and  then 
summhigjsaid  emissions  to  get 
EC7VSl|4CTVAi..  except  that  the 
sampBngjsite  shall  be  after  recovery 
devices  itstalled  as  part  of  noiraal 
operationc  before  any  add-on  control 
devices  (le.,  those  required  by 
rsgulatioe):  and  prior  to  discharge  to  the 
atmosph^e. 

(Hi)  Actual  emissioos  from  &oup  2 
contfaaueis  process  vents  subject  to 
§63.1d16Cl^(l)(i)  located  in  the 
colleetiai  of  material  recovery  sections 
)  writhin  t^  afliected  source 
(ECPVS2j|^cniAi.)  shall  be  calculated 
using  the  procedures  in  paragraphs 
(g)(3Kii](A)  and  (g)(3)(ii)(B)  of  this 
section,  except  that  the  actual  emission 
level.  Mg  eiganic  HAP/h^  of  product, 


shall  be  usedasEPMd  inEipiation  31  of 
tlris  subpavt, . 

(iv>BHii6siens  from  Group  2 
oontinuoBs  process  vents  subject  to 
§63.13M(k)(im)  located  in  the 
collection  of  material  recovwy  sections 
j  widiiBthe  affected  source  at  beseliBe 
(ECPVS2jbasb)  shall  be  calculated  using 
the  pieceduaes  in  paragraphs 
(gM3)(iiHA)  and  (sK3Mii)m  oTthis 
section,  except  that  the  actual  emission 
level,  N4g  oimmic  HAP/Mg  of  product,  at 
baseline  shau  be  used  as  EFwi  in 
Equation  31  of  this  subpart. 

ftKi)  Brabsieiis  from  storage  vessels 
shaH  be  caknlated  using  the  procedures 
specified  m  $e3.1S0(h)(3). 

(ii)  Actual  emissions  bian  (koup  1 
storage  vessels  at  an  existing  affiacted 
source  producing  ASA/AMSAN  subject 
to  $63. 1314(c>  using  a  technology  with 
an  approved  nominal  effidency  greater 


EBPV) 


iACWAt 


.(.- 


Percent  leductien  \ 


)00% 


(A)  Tte  percent  reduction  for  the 
batch  eyth  shall  be  eakulated 
accofdfogto  the  procedures  in 
|63.1325(cK2). 

9)  Tbejperceat  reduction  fw  control 
devices  si  lattbe  deterramed  according 


to  the  procedures  fa»  9«3.132S(c)(2KD 
thnHi|^(e)(2)tiH). 

(O  The  pesomt  reductieB  el  poUutiim 
^evaatieef  MeaflUFes  ahaH  be  calcaiated 

i^eltUeseetiaB. 
(ii^  Actual  eaaisaiaiis  feem  Grouy  2 
brtch  preeess  v«its  flElW2iAcnjAL> 


EBPV2 


iACrUAt 


EWV2, 


f 


Peictiit  wductiOTi 


) 


than  98  percent  or  a  polluti(» 
pMvention  measure  achieving  greater 
than  98  percent  emission  reduction 
shall  be  calculeted  using  the  procedures 
specified  in  $6a.l50&K3Mii). 

(5)  Enkissions  from  wastewater 
streams  shall  be  calculated  using  the 
procedures  specified  in  §63.15(Hh)(5). 

(6)  Emissions  from  batch  process 
vents  shall  be  determined  as  follows: 

(i)  Uncontrolled  emissions  from 
Group  I  betch  process  vents  (EBPYli,) 
shall  be  calculated  uatng  the  prooediaes 
§63.1323fb). 

(ii)  Actual  emissicHis  from  Qroup  1 
batch  process  vents  Controlled  to  a  level 
more  stringent  than  the  reference 
control  technology  (EBPYIiactual)  shall 
be  calculated  using  Equation  40  of  this 
subpart,  where  percent  reduction  is  for 
Uie  batch  cycle. 


|Bq.40| 


shafl  be  calculated  using  Equation  41  of 
this  subpart  and  the  preeedures  in 
paragraphs  fhM6)(ii}(A)  tiuroogh 
(h)(6)(ii)(C)  of  this  section.  EBPV2ta 
shalFbe  calculated  using  the  procedures 
specified  in  $  63.1323(b). 


m^m 


(iv)  Emissions  from  Greup  2  batch 
process  vents  at  baseline  (^PV2iBASB) 
shaO  be  calculated  as  follows: 

(A)  If  the  batch  process  vent  was 
uncontrolled  on  November  15, 1990, 


EBf\2iBAse=TSBrV2„  and  shall  be 
calculated  using  th«  proeeduMS 
specified  in  i63.13230>)- 

(B)  If  the  batch  process  vent  was 
Gonb«tledoaNovMaber  15, 1990,  use 


E»PV2ia^g=EBFV2i„ 


(- 


Pieicent  reduction  \ 


100% 


(7)  Emissions  from  aggregate  batch 
vaot  streams  shall  be  determined  as 
follows: 

(i)  Uncontrolled  emissions  from 
&oup  1  aggregate  batch  vent  streams 
(EABVliJi  shall  be  calculated  according 


to  the  procedures  and  equation  for 
EABViM  in  paragraphs  (g)(7)(i)  and 
(g)(7)(ii)  of  this  section. 

(ii)  Actual  emissions  from  Group  1 
aggregate  batch  vent  streams  controlled 
to  a  level  more  stringent  than  the 


EABVlj^c^^=EABVlj, 


(- 


Percent  reduction'' 
100% 


Equation  42  of  this  subpart  and  the 
procedures  in  pwagrwhs  Qi)(6l(ii)(A) 
through  (h)(BMii)(C)  of  this  section. 
EBPVZte  shall  be  cakidated  using  the 
procedures  specified  in  1 63. 1323fbX 


lEq.42) 


reference  control  technology 
{EABVliACTUAt)  shall  be  calculated 
using  Equation  43  of  this  subpart 

<*    fV  J.  ■> 


IEq.43] 
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(A)  The  percent  reduction  for  control 
devices  shall  be  determined  according 
to  the  procedures  in  §  63.1325(e). 

(B)  The  percent  reduction  of  pollution 
prevention  measures  shall  be  calculated 


using  the  procedures  specified  in 
paragraph  (j)  of  this  section. 

(iii)  Actual  emissions  from  Group  2 
aggregate  batch  vent  streams 
(EABV2iAcnjAL)  shall  be  calculated 
using  Equation  44  of  this  subpart  and 


the  procedures  in  paragraphs 

ai)(7)(ii)(A)  throu^  (h)(7)(ii){B)  of  this 
section.  EABV2iu  shall  be  calculated 
according  to  the  equations  and 
procedures  for  EABVw  in  paragraphs 
(g)(7)(i)  and  (g)(7)(ii)  of  this  section. 


EABV2^cniAL=EABV2jl- 


Percent  reduction  "^ 


100% 


[Eq.44] 


.    (iv)  Emissions  from  Group  2  aggregate 
batch  vent  streams  at  baseline  shall  be 
calculated  as  follows: 

(A)  If  the  aggregate  batch  vent  stream 
was  imcontroUed  on  November  15, 
1990,  EABV2iBASE=EABV2i„  and  shall 
be  calculated  according  to  the 


procedures  and  equation  for  EABViu  in 
paragraphs  (g)(7)(i)  and  (g)(7)(ii)  of  this 
section. 

(B)  If  the  aggregate  batch  vent  stream 
was  controlled  on  November  15, 1990, 
use  Equation  45  of  this  sub[>art  and  the 
procedures  in  paragraphs  (h)(7)(ii)(A) 


through  (h)(7)(ii)(B)  of  this  section. 
EABV2iu  shall  be  calculated  according 
to  the  equations  and  procedures  for 
EABVtH  in  paragraphs  (g)(7)(i)  and 
(g)(7)(ii)  of  this  section. 


EABV2iBASE=EABV2i„ 


^      Percent  reduction'^ 
I 

100% 


[Eq.45] 


(i)  The  following  procedures  shall  be 
followed  to  establish  nominal 
efficiencies  for  emission  controls  for 
storage  vessels,  continuous  process 
vents,  and  process  wastewater  streams. 
The  procedures  in  paragraphs  (i)(l) 
through  (i)(6)  of  this  section  shall  be 
followed  for  control  technologies  that 
are  different  in  use  or  design  from  the 
reference  control  technologies  and 
achieve  greater  percent  reductions  than 
the  percent  efficiencies  assigned  to  the 
reference  control  technologies  in 
§63.111. 

(1)  In  those  cases  where  the  owner  or 
operator  is  seeking  permission  to  take 
credit  for  use  of  a  control  technology 
that  is  different  in  use  or  design  from 
the  reference  control  technology,  and 
the  different  control  technology  will  be 
used  in  more  than  three  applications  at 
a  single  plant-site,  the  owner  or  operator 
shall  submit  the  information  specified 
in  paragraphs  (i)(l)(i)  through  (i)(l)(iv) 
of  this  section  to  the  Director  of  the  EPA 
Office  of  Air  Quality  Planning  and 
Standards  in  writing: 

(i)  Emission  stream  characteristics  of 
each  emission  point  to  which  the 
control  technology  is  or  will  be  apphed 
including  the  kind  of  emission  point, 
flow,  organic  HAP  concentration,  and 
all  other  stream  characteristics 
necessary  to  design  the  control 
technology  or  determine  its 
performance. 

(ii)  Description  of  the  control 
technology  including  design 
specifications. 

(iii)  Dociunentation  demonstrating  to 
the  Administrator's  satisfaction  the 
control  efficiency  of  the  control 


technology.  This  may  include 
performance  test  data  collected  using  an 
appropriate  EPA  Method  or  any  other 
method  validated  according  to  Method 
301  of  appendix  A  of  this  part.  If  it  is 
infeasible  to  obtain  test  data, 
doc\mientation  may  include  a  design 
evaluation  and  calculations.  The 
engineering  basis  of  the  calculation 
procediu«8'and  all  inputs  and 
assumptions  made  in  the  calculations 
shall  be  docimiented. 

(iv)  A  description  of  the  parameter  or 
parameters  to  be  monitored  to  ensure 
that  the  control  technology  will  be 
operated  in  conformance  with  its  design 
and  an  explanation  of  the  criteria  used 
for  selection  of  that  parameter  (or 
parameters). 

(2)  The  Administrator  shall  determine 
within  120  operating  days  whether  an 
application  presents  sufficient 
information  to  determine  nominal 
efficiency.  The  Administrator  reserves 
the  right  to  request  specific  data  in 
addition  to  the  items  listed  in  paragraph 
(i)(l)  of  this  section. 

(3)  The  Administrator  shall  determine 
within  120  operating  days  of  the 
submittal  of  sufficient  data  whether  a 
control  technology  shall  have  a  nominal 
efficiency  and  the  level  of  that  nominal 
efficiency.  If,  in  the  Administrator's 
judgment,  the  control  technology 
achieves  a  level  of  emission  reduction 
greater  than  the  reference  control 
technology  for  a  particular  kind  of 
emission  point,  the  Administrator  will 
publish  a  Federal  Register  notice 
establishing  a  nominal  efficiency  for  the 
control  technology. 


(4)  The  Administrator  may  grant 
permission  to  take  emission  credits  for 
use  of  the  control  technology.  The 
Administrator  may  also  impose 
requirements  that  may  be  necessary  to 
ensiue  operation  and  maintenance  to 
achieve  the  specified  nominal 
efficiency. 

(5)  In  those  cases  where  the  owner  or 
operator  is  seeking  permission  to  take 
credit  for  use  of  a  control  technology 
that  is  different  in  use  or  design  from 
the  reference  control  technology  and  the 
different  control  technology  will  be 
used  in  no  more  than  three  applications 
at  a  single  plant  site,  the  information 
listed  in  paragraphs  (i)(l)(i)  through 
(i)(l)(iv)  of  this  section  can  be  submitted 
to  the  permitting  authority  for  the 
affected  source  for  approval  instead  of 
the  Administrator. 

(i)  In  these  instances,  use  and 
conditions  for  use  of  the  control 
technology  can  be  approved  by  the 
permitting  authority  as  part  of  an 
operating  permit  application  or 
modification.  The  permitting  authority 
shall  follow  the  procedures  specified  in 
paragraphs  (i)(2)  through  (i)(4)  of  this 
section  except  that,  in  these  instances, 
a  Federal  Register  notice  is  not  required 
to  establish  the  nominal  efficiency  for 
the  different  technology. 

(ii)  If,  in  reviewing  the  application, 
the  permitting  authority  believes  the 
control  technology  has  broad 
applicability  for  use  by  other  affiected 
sources,  the  permitting  authority  shall 
submit  the  information  provided  in  the 
appUcation  to  the  Director  of  the  EPA 
C^ce  of  Air  QuaUty  Plaiming  and 
Standards.  The  Administrator  shall 


Fecbral 
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review  the  technology  for  broad 
apphcability  and  may  publish  a  Federal 
Register  notice;  however,  this  review 
shall  not  affetrt  the  permitting 
authority's  approval  of  the  nominal 
efficiency  of  the  control  technology  for 
the  specific  application. 

(6)  If,  in  reviewing  an  application  for 
a  control  technology  for  an  emission 
point,  the  Administrator  or  permitting 
authority  determines  the  control 
technology  is  not  diffierent  in  use  or 
design  from  the  reference  control 
technology,  the  Administrator  or 
permitting  authority  shall  deny  the 
application. 

(j)  The  following  procedures  shall  be 
used  for  caloalating  the  efficiency 
(percent  reduction)  of  pollution 
prevention  nwasures  for  storage  vessels, 
continuous  process  vents,  batch  process 
vents,  aggregate  batch  vent  streams,  and 
wastewater  streams: 

(1)  A  pollution  prevention  measure  is 
any  practice  that  meets  the  criteria  of 


paragraphs  (jMDU)  and  (j)(l){ii)  of  this 
section. 

(i)  A  pollution  prevention  measure  is 
any  practice  that  results  in  a  lesser 
quantity  of  organic  HAP  emissions  per 
unit  of  product  released  to  the 
atmosphere  prior  to  out-of-process 
recycling,  treatment,  or  control  of 
emissions,  while  the  same  product  is 
produced. 

(ii)  Pollution  prevention  measures 
may  include:  suostitution  of  feedstocks 
that  reduce  organic  HAP  emissions; 
alterations  to  the  production  process  to 
reduce  the  volume  of  materials  released 
to  the  enviroimient;  equipment 
modifications;  housekeeping  measures; 
and  in-process  recycling  that  returns 
waste  materials  directly  to  production  " 
as  raw  materials.  Production  cutbacks 
do  not  qualify  as  pollution  prevention. 

(2)  The  emission  reduction  efficiency 
of  pollution  prevention  measures 
implemented  after  November  15,  1990, 
can  be  used  in  calculating  the  actual    . 


emissions  bom  an  emission  point  in  the 
debit  and  credit  equations  in  paragraphs 
(g)  and  (h)  of  this  section. 

(i)  For  pollution  prevention  n^easures, 
the  percent  reduction  used  in  the 
equations  in  paragraphs  (g)(2)  through 
(g)(7]  of  this  section  and  paragraphs 
(h)(2)  through  (h)(7)  of  this  section  is  the 
percent  difference  between  the  monthly 
organic  HAP  emissions  for  each 
emission  point  after  the  pollution 
prevention  measure  for  the  most  recent 
month  versus  monthly  emissions  from 
the  same  emission  point  before  the 
pollution  prevention  measure,  adjusted 
by  the  voliune  of  product  produced 
during  the  two  monthly  periods. 

(ii)  Equation  46  of  this  subpart  shall 
be  used  to  calculate  the  percent 
reduction  of  a  poltution  prevention 
measiire  for  each  emission  point. 


E,- 


Kt'o) 


Percent  reduction  =  • 


-100%       [Eq.461 


where: 

Percent  redu<ition=Efficiency  of 
pollution  prevention  measure 
(percent  organic  HAP  reduction). 

EB=Monthly  emissions  before  the 
pollution  prevention  measiue, 
megagraqis  per  month,  determined 
as  spedfijed  in  paragraphs 
(j)(2)(ii)(A),  (j)(2)(ii)(B),  and 
(j)(2)(ii)(g  of  this  section. 

Epp=Monthly  emissions  after  the 
pollution  prevention  measure, 
megagrams  per  month,  as 
determined  for  the  most  recent 


month,  determined  as  specified  in 
either  paragraphs  (j)(2)(ii)(D)  or 
{jK2)(ii)(E)  of  this  section. 

PB=Monthly  production  before  the 
pollution  prevention  measure, 
megagrams  per  month,  during  the 
same  period  over  which  Eb  is 
calculated.  . 

Ppp=Monthly  production  after  the 
pollution  prevention  measure, 
megagrams  per  month,  as 
determined  for  the  most  recent 
month. 


E.  =  I 


(6.0*10-*)cj«HBit 


FCm  HAPBi„ 


where: 

n=Number  orwastewater  streams. 

QBi=Average  (low  rate  for  wastewater 
stream  i  before  the  pollution 
prevention  measure,  defined  and 
determined  according  to 
§63.144(^)0),  liters  per  minute, 
before  tmjplementation  of  the 
pollution^  prevention  measure. 

HBi=Number  Of  hours  per  month  that 
wastewater  stream  i  was  discharged 
before  thf  pollution  prevention 
measure,  }iours  per  month. 


s=Total  number  of  organic  HAP  in 
wastewater  stream  i. 

Fem=Fraction  emitted  of  organic  HAP  m 
in  wastewater  bom  Table  9  of 
subpart  G  of  this  part, 
dimensionless. 

HAPBim=Average  concentration  of 
orgaiuc  HAP  m  in  wastewater 
stream  i,  defined  and  determined 
according  to  paragraph  (gK5)(i)  of 
this  section,  before  the  pollution 
prevention  measure,  parts  per 
miUion  by  weight,  as  measured 


(A)  The  monthly  emissions  before  the 
pollution  prevention  measure,  Eb,  shall 
be  determined  in  a  manner  consistent 
with  the  equations  and  procedures  in 
paragraphs  (g)(2)  and  (g)(3)  of  this 
section  for  continuous  process  vents, 
paragraph  (g)(4)  of  this  section  for 
storage  vessels,  paragraph  (g)(6)  of  this 
section  for  batch  process  vents,  and 
paragraph  (g)(7)  of  this  section  for 
aggregate  batch  vent  streams. 

(B)  For  wastewater,  Eb  shall  be 
calculated  using  Equation  47  of  this 
subpart 


[Eq.47] 


before  the  implementation  of  the 
pollution  measiue. 

(C)  If  the  pollution  prevention 
measure  was  implemented  prior  to 
September  12, 1996  records  may  be 
used  to  determine  Eb. 

(D)  The  monthly  emissions  after  the 
pollution  prevention  measure,  Epp,  may  - 
be  determined  during  a  performance  test 
or  by  a  design  evaluation  and 
doclimented  engineering  calculations. 
Once  an  emissions-to-production  ratio 
has  been  established,  the  ratio  can  be 
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used  to  estimate  monthly  emissions 
from  monthly  production  records. 
(E)  For  wastewater,  Epp  shall  be 
calculated  using  Equation  48  of  this 


subpart  and  n.  Qppi,  Hppi,  s,  Fem,  and 
HAPpptm  are  defined  and  determined  as 
described  in  paragraph  (j)(2)(ii)(B)  of 
this  section,  except  that  Qppi,  Hppi,  and 


HAPppim  shall  be  determined  after  the 
pollution  prevention  measure  has  been 
implemented. 


E„=I 


i-l 


(6.0*10^)Q^Hpp,5:P«n,HAP, 


ppdn 


[Eq.481 


(iii)  All  equations,  calculations,  test 
procedures,  test  results,  and  other 
information  used  to  determine  the 
percent  reduction  achieved  by  a 
pollution  prevention  measure  for  each 
emission  point  shall  be  fully 
dooimented. 

(iv)  The  same  pollution  prevention 
measiue  may  reduce  emissions  firom 
multiple  emission  points.  In  such  cases, 
the  percent  reduction  in  emissions  for 
each  emission  point  must  be  calculated. 

(v)  For  the  purposes  of  the  equations 
in  paragraphs  (h)(2)  through  (h)(7)  of 
this  section  used  to  calculate  credits  for 
emission  points  controlled  more 
stringently  than  the  reference  control 
technology,  the  nominal  efficiency  of  a 
pollution  prevention  measure  is 
equivalent  to  the  p)ercent  reduction  of 
the  pollution  prevention  measure.  When 
a  pollution  prevention  measure  is  used, 
the  owner  or  operator  of  an  affected 
soiut»  is  not  required  to  apply  to  the 
Administrator  for  a  nominal  efficiency 
and  is  not  subject  to  paragraph  (i)  of  this 
section. 

(k)  The  owner  or  operator  must 
demonstrate  that  the  emissions  from  the 
emission  points  proposed  to  be 
included  in  the  emissions  average  Mrill 
not  result  in  greater  hazard  or,  at  the 
option  of  the  Administrator,  greater  risk 
to  human  health  or  the  environment 
than  if  the  emission  points  were 
controlled  according  to  the  provisions 
in  §§63.1314,  63.1315,  63.1316  through 
63.1320,  63.1321,  and  63.1330. 

(1)  This  demonstration  of  hazard  or 
risk  equivalency  shall  be  made  to  the 
satisfaction  of  the  Administrator. 

(i)  The  Administrator  may  require 
owners  and  operators  to  use  specific 
methodologies  and  procedures  for 
making  a  hazard  or  risk  determination. 

(ii)  The  demonstration  and  approval 
of  hazard  or  risk  equivalency  shall  be 
made  according  to  any  guidance  that  the 
Administrator  makes  available  for  use. 

(2)  Owners  and  operators  shall 
provide  documentation  demonstrating 
the  hazard  or  risk  equivalency  of  their 
proposed  emissions  average  in  their 
operating  permit  application  or  in  their 
Emissions  Averaging  Plan  if  an 
operating  permit  appUcation  has  not  yet 
been  submitted. 


(3)  An  Emissions  Averaging  Plan  that 
does  not  demonstrate  haze^  or  risk 
equivalency  to  the  satisfaction  of  the 
Administrator  shall  not  be  approved. 
The  Administrator  may  require  such 
adjustments  to  the  Emissions  Averaging 
Plan  as  are  necessary  in  order  to  ensiue 
that  the  emissions  average  will  not 
result  in  greater  hazard  or  risk  to  human 
health  or  the  environment  than  would 
result  if  the  emission  points  were 
controlled  according  to  §§  63.1314, 
63.1315, 63.1316  through  63.1320, 
63.1321,  and  63.1330. 

(4)  A  hazard  or  risk  equivalency 
demonstration  must: 

(i)  Be  a  quantitative,  bona  fide 
chemical  hazard  or  risk  assessment; 

(ii)  Accoimt  for  differences  in 
chemical  hazard  or  risk  to  human  health 
or  the  environment;  and 

(iii)  Meet  any  requirements  set  by  the 
Administrator  for 'such  demonstrations. 

(1)  For  periods  of  parameter 
monitoring  exclusions,  an  owner  or 
operator  may  request  that  the  provisions 
of  paragraphs  (1)(1)  through  (1)(4)  of  this 
section  be  followed  instead  of  the 
procedures  in  paragraphs  (f)(3)(i)  and 
(f)(3)(ii)  of  this  section. 

(1)  The  owner  or  operator  shall  notify 
the  Administrator  of  monitoring 
excursions  in  the  Periodic  Reports  as 
required  in  §  63.1335(e)(6). 

(2)  The  owner  or  operator  shall 
demonstrate  that  other  types  of 
monitoring  data  or  engineering 
calculations  are  appropriate  to  establish 
that  the  control  device  for  the  emission 
point  was  operating  in  such  a  fashion  to 
warrant  assigning  full  or  partial  credits 
and  debits.  This  demonstration  shall  be 
made  to  the  Administrator's  satisfaction, 
and  the  Administrator  may  establish 
procedures  of  demonstrating 
comphance  that  are  acceptable. 

(3)  The  owner  or  operator  shall 
provide  doounentation  of  the  excursion 
and  the  other  type  of  monitoring  data  or 
engineering  calculations  to  be  used  to 
demonstrate  that  the  control  device  for 
the  emission  point  was  operating  in 
such  a  fashion  to  warrant  assigning  full 
or  partial  credits  and  debits. 

(4)  The  Administrator  may  assign  full 
or  partial  credit  and  debits  upon  review 
of  the  information  provided. 


(m)  For  each  emission  point  included 
in  an  emissions  average,  the  owner  or 
operator  shall  perform  testing, 
monitoring,  recordkeeping,  and 
reporting  equivalent  to  that  required  for 
Group  1  emission  points  complying 
with  §§63.1314,  63.1315,  63.1316 
through  63.1320,  63.1321,  and  63.1330. 
as  appUcable.  The  specific  requirements 
for  continuous  process  vents,  batch 
process  vents,  aggregate  batch  vent 
streams,  storage  vessels,  and  wastewater 
operations  that  are  included  in  an 
emissions  average  for  an  affected  source 
are  identified  in  paragraphs  (m)(l) 
through  (m)(7)  of  this  section. 

(1)  For  each  continuous  process  vent 
subject  to  §63.1315  equipi>ed  with  a 
fiare,  incinerator,  boiler,  or  process 
heater,  as  appropriate  to  the  control 
technique: 

(i)  Determine  whether  the  continuous 
process  vent  is  Group  1  or  Group  2 
according  to  the  procedures  specified  in 
§63.1315; 

(ii)  Conduct  initial  performance  tests 
to  determine  percent  reduction 
according  to  the  procedures  specified  in 
§63.1315;  and 

(iii)  Monitor  the  operating  parameters, 
keep  records,  and  submit  reports 
according  to  the  procedures  specified  in 
§63.1315. 

(2)  For  each  continuous  process  vent 
subject  to  §  63.1315  equipped  with  a 
carbon  adsorber,  absorber,  or  condenser 
but  not  equipped  with  a  control  device, 
as  appropriate  to  the  control  technique: 

(i)  Determine  the  flow  rate,  organic 
HAP  concentration,  and  TRE  index 
value  according  to  the  procedures 
specified  in  §63.1315;  and 

(ii)  Monitor  the  operating  parameters, 
keep  records,  and  submit  reports 
according  to  the  procediues  specified  in 
§63.1315. 

(3)  For  continuous  process  vents 
subject  to  §63.1316(b)(l)(i),  (b)(l)(ii). 
(b)(2)(i).  (b)(2)(ii),  or  (c)(1): 

(i)  E>etermine  whether  the  emissions 
from  the  continuous  process  vents 
subject  to  §63.1316(b)(l)(i)  located  in 
the  collection  of  material  recovery 
sections  within  the  affected  source  are 
greater  than,  equal  to,  or  less  than  0.12 
kg  organic  HAP  per  Mg  of  product 
according  to  the  procedures  specified  in 
§  63.1318(b); 
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(ii)  DetelTnine  the  emission  rate, 
ERhap.  for  each  collection  of  process 
sections  within  the  affiscted  source 
according  to  the  procedures  specified  in 
§  63.1318(b):  and 

(iv)  Monitor  the  operating  parameters, 
keep  recoids,  and  submit  reports 
according  to  the  procedures  si}ecified  in 
§63.1317.  §63.1319.  §63.1320. 

(4)  For  each  storage  vessel  controlled 
with  an  internal  floating  roof,  external 
roof,  or  a  qlosed  vent  system  with  a 
control  device,  as  appropriate  to  the 
control  technique: 

(i)  Perform  the  monitoring  or 
inspection  procedures  according  to  the 
procedure*  specified  in  §63.1314; 

(ii)  Perform  the  reporting  and 
recordkeeping  procedures  according  to 
the  proced^u^s  specified  in  §63.1314; 
and 

(iii)  For  fclosed  vent  systems  with 
control  devices,  conduct  an  initial 
design  evaluation  and  submit  an 
operating  plan  according  to  the 
procedures  specified  in  §63.1314. 

(5)  For  wastewater  emission  points,  as 
appropriate  to  the  control  technique: 

(i)  For  wastewater  treatment 
processes,  conduct  tests  according  to  the 
procedure  specified  in  §63.1330; 

(ii)  Conduct  inspections  and 
monitoring  according  to  the  procediu«s 
specified  in  §63.1330; 

(iii)  Implement  a  recordkeeping 
program  aqcording  to  the  procedures 
specified  in  §  63.1330;  and 

(iv)  Implement  a  reporting  program 
according  |o  the  procedures  specified  in 
§63.1330.  ! 

(6)  For  e«ch  batch  process  vent  and 
aggregate  batch  vent  stream  equipped 
with  a  control  device,  as  appropriate  to 
the  control  technique: 

(i)  Deteniiine  whether  the  batch 
process  vent  or  aggregate  batch  vent 
stream  is  Qroup  1  or  Group  2  according 
to  the  procedures  in  §  63.1323; 

(ii)  Conduct  performance  tests 
according  tp  the  procedures  specified  in 
§63.1325;  I 

(iii)  Conduct  monitoring  according  to 
the  procedures  specified  in  §63.1324; 
and 

(iv)  Perform  the  recordkeeping  and 
reporting  pitx»dures  according  to  the 


procedures  specified  in  §§  63.1326  and 
63.1327. 

(7)  If  an  emission  point  in  an 
emissions  average  is  controlled  using  a 
pollution  prevention  measure  or  a 
device  or  technique  for  which  no 
monitoring  parameters  or  inspection 
procedures  are  required  by  §§  63.1314, 
63.M15, 63.1316  through  63.1320, 
63.1321,  or  63.1330,  the  owner  or 
operator  shall  submit  the  information 
specified  in  §63.1335(0  for  alternate 
monitoring  parameters  or  inspection 
procedives  in  the  Emissions  Averaging 
Plan  or  operating  permit  application. 

(n)  Records  of  all  information 
required  to  calculate  emission  debits 
and  credits  shall  be  retained  for  5  years. 

(0)  PrecompUance  Reports,  Emission 
Averaging  Plans,  Notifications  of 
Compliance  Status,  Periodic  Reports, 
and  other  reports  shall  be  submitted  as 
required  by  §63.1335. 

$03.1333    AddMonal  test  metliods  and 
procedures. 

(a)  Performance  testing  shall  be 
conducted  in  accordance  with 
§  63.7(aK3).  (d),  (e),  (g).  and  (h).  with  the 
exceptions  specified  in  paragraphs  (a)(1) 
through  (aj(4)  of  this  section  and  the 
additions  specified  in  paragraphs  (b) 
through  (d)  of  this  section.  Sections 
63.1314  through  63.1330  also  contain 
specific  testing  requirements. 

(1)  Performance  tests  shall  be 
conducted  according  to  the  provisions 
of  §63. 7(e),  except  that  performance 
tests  shall  be  conducted  at  maximum 
representative  operating  conditions  for 
the  process. 

(2)  References  in  §  63.7(g)  to  the 
Notification  of  Compliance  Status 
requirements  in  §  63.7(h)  shall  refer  to 
the  requirements  in  §  63.1335(e)(5). 

(3)  Because  the  site-specific  test  plans 
in  §  63.7(c)(3)  are  not  required. 

§  63.7(h)(4)(ii)  is  not  appUcable. 

(4)  The  owner  or  operator  shall  notify 
the  Administrator  of  the  intention  to 
conduct  a  performance  test  at  least  30 
calendar  days  before  the  performance 
test  is  scheduled  to  allow  the 
Administrator  the  opportunity  to  have 
an  observer  present  during  the  test. 
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(b)  Each  owner  or  operator  of  an 
existing  affected  source  producing  MBS 
complying  with  §  63.1315(b)(2)  shall 
determine  compliance  with  the  mass 
emission  per  mass  product  standard  by 
using  Equation  49  of  this  subpart. 
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where: 

ERMBs=Enrission  rate  of  organic  HAP  or 
TOC  fit>m  continuous  process  ^ 
vents,  kg/Mg  product. 
Ei=Emission  rate  of  organic  HAP  or  TOC 
from  continuous  process  vent  i  as 
calculated  using  ihe  procedures 
specified  in  §  63.116(c)(4),  kg/ 
month. 
PPM=Amount  of  polymer  produced  in 
one  month  as  determined  by  the 
procedures  specified  in 
§  63.1318(b)(l)(u).  Mg/month. 
n=Nxmiber  of  continuous  process  vents. 
When  determining  Eb  when  the 
provisions  of  §  63.116(c)(4)  specify  that 
Method  18, 40  CFR  part  60,  appendix  A, 
shall  be  used,  Method  18  or  Method 
25A.  40  CFR  part  60,  appendix  A,  may 
be  used  for  the  purposes  of  this  subpart. 
The  use  of  Method  25A.  40  CFR  part  60, 
appendix  A,  shall  comply  with 
paragraphs  (b)(1)  and  (b)(2)  of  this 
section. 

(1)  The  organic  HAP  used  as  the 
calibration  gas  for  Method  25A,  40  CFR 
part  60,  appendix  A,  shall  be  the  single 
organic  HAP  representing  the  largest 
percent  by  voliune. 

(2)  The  use  of  Method  25A,  40  CFR 
part  60.  appendix  A,  is  acceptable  if  the 
response  from  the  high-level  calibration 
gas  is  at  least  20  times  the  standard 
deviation  of  the  response  from  the  zero 
calibration  gas  when  the  instrument  is 
zeroed  on  the  most  sensitive  scale. 

(c)  The  owner  or  operator  of  an 
affected  source,  complying  with 
§  63.1322(a)(3)  shall  determine 
compliance  with  the  percent  reduction 
requirement  using  Equation  50  of  this 
subpart. 


■000)        [Eq.SOJ 


where: 

PRsPeicent  reduction 


Hj=Number  of  operating  hours  in  a  year     E^^Mass  rate  of  TOC  ot  total  organic 
for  control  device  j.  HAP  at  the  inlet  of  control  device 
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),  calculated  as  sped  Bed  in 
§63.1325(0.  kg/hr.  This  value 
includes  all  continuous  process 
vents,  batch  process  vents,  and 
aggregate  batch  vent  streams  routed 
to  control  device ). 

Eo=Mass  rate  of  TCXH  or  total  organic 
HAP  at  the  outlet  of  control  device 
j,  calculated  as  specified  in 
§63.1325(0,  kg/hr. 

Hk^Number  of  hours  of  operation 
during  which  positive  flow  is 
present  in  uncontrolled  continuous 
process  vent  or  aggregate  batch  vent 
stream  k,  hr/yr. 

Ektt=Mass  rate  of  TOC  or  total  organic 
HAP  of  uncoittrolled  continuous 
process  vent  or  aggregate  batch  vent 
stream  k,  calculated  as  specified  in 
§63.1325(0(4).  kg/hr. 

AEunc=Mass  rate  of  TOC  or  total  organic 
HAP  of  uncontrolled  batch  process 
vent  1,  calculated  as  specified  in 
§63.1325(0(4),  kg/ yr. 

n=Number  of  control  devices, 

uncontrolled  continuous  process 
vents  and  aggregate  batch  vent 
streams,  and  imcontrolled  batch 
process  vents.  The  value  of  n  is  not 
necessarily  the  same  for  these  three 
items. 

(d)  Data  shall  be  reduced  in 
accordance  with  the  EPA  approved 
methods  8p>ecified  in  the  applicable 
subpart  or,  if  other  test  methods  are 
used,  the  data  and  methods  shall  be 
validated  according  to  the  protocol  in 
Method  301  of  appendix  A  of  this  part. 

f  63.1334    Parameter  monitoring  levels  and 
excursions. 

(a)  Establishment  of  parameter 
monitoring  levels.  The  owner  or 
operator  of  a  control  or  recovery  device 
that  has  one  or  more  parameter 
monitoring  level  requirements  specified 
under  this  subpart  shall  estabUsh  a 
maximum  or  minimum  level  for  each 
measured  parameter  using  the 
procedures  specified  in  paragraph  (b), 
(c),  or  (d)  of  this  section.  The  procedures 
specified  in  paragraph  (b)  of  this  section 
have  been  approved  by  the 
Administrator.  The  procedures  in 
paragraphs  (c)  and  (d)  of  this  section 
have  not  been  approved  by  the 
Administrator  and  determination  of  the 
parameter  monitoring  level  using  the 
procediu^s  in  paragraph  (c)  or  (d)  of  this 
section  is  subject  to  review  and 
approval  by  the  Administrator.  Said 
determination  and  supporting 
dociunentation  shall  be  included  in  the 
Precompliance  Report,  specified  in 
§  63.1335(e)(3). 

(1)  The  owner  or  operator  shall 
operate  control  and  recovery  devices 
such  that  monitored  parameters  remain 


above  the  minimum  established  level  or 
below  the  maximum  estabUshed  level. 

(2)  As  specified  in  §63.1335(e)(S)  and 
§  63.1335(e)(8),  all  established  levels, 
along  with  their  supporting 
documentation  and  the  definition  of  an 
operating  day,  shall  be  approved  as  part 
of  and  incorporated  into  the  Notification 
of  Compliance  Status  or  operating 
permit,  respectively. 

(3)  Nothing  in  this  section  shall  be 
construed  to  allow  a  monitoring 
parameter  excursion  caused  by  an 
activity  that  violates  other  applicable 
provisions  of  subpart  A,  F,  or  G  of  this 
part. 

(b)  Establishment  of  parameter 
monitoring  levels  based  on  performance 
tests.  The  procedures  specified  in 
paragraphs  (b)(1)  through  (b)(3)  of  this 
section  shall  be  used,  as  applicable,  in 
estabUshing  parameter  monitoring 
levels.  Level(s)  established  under  this 
paragraph  (b)  shall  be  based  on  the 
parameter  values  measured  during  the 
performance  test. 

(1)  Storage  tanks  and  wastewater.  The 
maximum  and/or  minimum  monitoring 
levels  shall  be  based  on  the  parameter ' 
values  measured  during  the 
performance  test,  supplemented,  if 
desired,  by  engineering  assessments 
and/or  manufacturer's 
recommendations. 

(2)  Continuous  process  vents.  During 
initial  compfiance  testing,  the 
appropriate  parameter  shall  be 
continuously  monitored  during  the 
required  1-hour  nms.  The  monitoring 
level(s)  shall  then  be  estabUshed  as  the 
average  of  the  maximum  (or  minimum) 
point  values  from  the  three  test  runs. 
The  average  of  the  maximiun  values 
shall  be  used  when  estabUshing  a 
maximiun  level,  and  the  average  of  the 
minimum  values  shall  be  used  when 
establishing  a  minimum  level. 

(3)  Batch  process  vents.  The 
monitoring  level(s)  shall  be  established 
using  the  procedures  specified  in 
paragraphs  (b)(3)(i)  through  (b)(3)(ii)  of 
this  section,  as  appropriate.  The 
procediu^s  specified  in  this  paragraph 
(b)(3)  may  only  be  used  if  the  batch 
emission  episodes,  or  portions  thereof, 
selected  to  be  controlled  were  tested, 
and  monitoring  data  were  collected, 
during  the  entire  period  in  which 
emissions  were  vented  to  the  control 
device,  as  specified  in  §  63.1325(c)(l)(i). 
If  the  owner  or  operator  chose  to  test 
only  a  portion  of  the  batch  emission 
episode,  or  portion  thereof,  selected  to 
be  controUed,  as  specified  in 
§63.1325(c)(l)(i)(A),  the  procedures  in 
paragraph  (c)  of  this  section  must  be 
used. 

(i)  If  more  than  one  batch  emission 
episode  or  more  than  one  portion  of  a 


batch  emission  episode  has  been 
selected  to  be  controlled,  a  single  level 
for  the  batch  cycle  shall  be  calculated  as 
follows: 

(A)  During  initial  compUance  testing, 
the  appropriate  parameter  ^all  be 
monitored  continuously  at  all  times 
when  batch  emission  episodes,  or 
portions  thereof,  selected  to  be 
controlled  are  vented  to  the  control 
device. 

(B)  The  average  monitored  parameter 
value  shall  be  calculated  for  each  batch 
emission  episode,  or  portion  thereof,  in 
the  batch  cycle  selected  to  be  controlled. 
The  average  shall  be  based  on  all  values 
measured  diuing  the  required 
performance  test. 

(C)  If  the  level  to  be  established  is  a 
maximiun  operating  parameter,  the  level 
shall  be  defined  as  the  minimum  of  the 
average  parameter  values  of  the  batch 
emission  episodes,  or  portions  thereof, 
in  the  batch  cycle  selected  to  be 
controlled. 

(D)  If  the  level  to  be  estabUshed  is  a 
minimum  operating  parameter,  the  level 
shall  be  defined  as  the  maximum  of  the 
average  parameter  values  of  the  batch 
emission  episodes,  or  portions  thereof, 
in  the  batch  cycle  selected  to  be 
controlled. 

(E)  Alternatively,  an  average 
monitored  parameter  value  shall  be 
calculated  for  the  entire  batch  cycle 
based  on  all  values  measured  during 
each  batch  emission  episode,  or  portion 
thereof,  selected  to  be  controlled. 

(ii)  Instead  of  estabUshing  a  single 
level  for  the  batch  cycle,  as  described  in 
paragraph  (b)(3)(i)  of  this  section,  an 
owner  or  operator  may  establish 
separate  levels  for  eadi  batch  emission 
episode,  or  portion  thereof,  selected  to 
be  controlled.  Each  level  shall  be 
determined  as  specified  in  paragraphs 
(bK3)(i)(A)  and  (b)(3)(i)(B)  of  this 
section. 

(iii)  The  batch  cycle  shall  be  defined 
in  the  Notification  of  CompUance 
Status,  as  specified  in  §  63.1335(e)(5). 
Said  definition  shaU  include  an 
identification  of  each  batch  emission 
episode  and  the  information  required  to 
determine  parameter  monitoring 
compUance  for  partial  batch  cycles  (i.e.. 
when  part  of  a  batch  cycle  is 
accomplished  during  two  different 
operating  days). 

(4)  Aggregate  batch  vent  streams.  For 
aggregate  batch  vent  streams,  the 
monitoring  level  shall  be  established  in 
accordance  with  paragraph  (b)(2)  of  this 
section. 

(c)  Establishment  of  parameter 
monitoring  levels  based  on  performance 
tests,  engineering  assessments,  and/or 
manufacturer's  recommendations.  As 
required  in  paragraph  (a)  of  this  section. 
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the  information  specified  in  paragraphs 
(c)(2)  and  Oc)(3)  of  this  section  shall  be 
provided  i|i  the  Precompliance  Report. 

(1)  Paraioeter  monitoring  levels 
established  under  this  paragraph  (c) 
shall  be  based  on  the  parameter  values 
measured  during  the  performance  test 
supplemented  by  engineering 
assessments  and  manufacturer's 
recommendations.  Performance  testing 
is  not  required  to  be  conducted  over  the 
entire  range  of  expected  parameter 
values. 

(2)  The  specific  level  of  the  monitored 
parameterft)  for  each  emission  point. 

(3)  The  rationale  for  the  specific  level 
for  each  parameter  for  each  emission 
point,  including  any  data  and 
calculations  used  to  develop  the  level 
and  a  descnpUon  of  why  the  level 
indicates  proper  operation  of  the  control 
or  recovery  device. 

(d)  Establishment  of  parameter 
monitoring  based  on  engineering 
assessments  and/or  manufacturer's 
recommendations.  If  a  performance  test 
is  not  required  by  this  subpart  for  a 
control  or  recovery  device,  the 
maximum  sr  minimum  level  may  be 
based  solel)r  on  engineering  assessments 
and/or  manufactiirer's 
recommendations.  As  required  in 
paragraph  (a)  of  this  section,  the 
determined  level  and  all  supporting 
documentation  shall  be  provided  in  the 
Piecompliabce  Report. 

(e)  Compliance  determinations.  The 
provisions  of  this  paragraph  (e)  apply 
only  to  emission  points  and  control  or 
recovery  denrices  for  which  continuous 
monitoring  is  required  under  this 
subpart. 

(1)  The  parameter  monitoring  data  for 
storage  vessels,  process  vents,  process 
wastewater  streams,  and  emission 
points  included  in  emissions  averages 
that  are  required  to  perform  continuous 
monitoring  shall  be  used  to  determine 
compliance  for  the  monitored  control  or 
recovery  devices. 

(2)  Except  as  provided  in  paragraphs 
(e)(3)  and  (g)  of  this  section,  for  each 
excursion,  as  defined  in  paragraph  (f)  of 
this  section,  the  owner  or  operator  shall 
be  deemed  out  of  compliance  with  the 
provisions  »f  this  subpart. 

(3)  If  the  daily  average  value  of  a 
monitored  parameter  is  above  the 
maximum  lOvel  or  below  the  minimum 
level  established,  or  if  monitoring  data 
cannot  be  collected  during  monitoring 
device  calibration  check  or  monitoring 
device  malfunction,  but  the  affected 
source  is  operated  during  the  periods  of 
start-up,  shutdown,  or  malfunction  in 
accordance  with  the  affected  source's 
Start-up.  Shutdown,  and  Malfunction 
Plan,  then  t^e  event  shall  not  be 


considered  a  monitoring  parameter 
excursion. 

(f)  Parameter  monitoring  excursion 
definitions. 

(1)  For  storage  vessels,  continuous 
process  vents,  aggregate  batch  vent 
streams,  and  wastewater  streams,  an 
excursion  means  any  of  the  three  cases 
listed  in  paragraphs  (0(l)(i)  through 
(f)(l)(iii)  of  this  section.  For  a  control  or 
recovery  device  where  multiple 
parameters  are  monitored,  if  one  or 
more  of  the  (>arameters  meets  the 
excursion  criteria  in  paragraphs  (f)(l)(i) 
through  (f)(l)(iii)  of  this  section,  this  is 
considered  a  single  excursion  for  the 
control  or  recovery  device. 

(i)  When  the  daily  average  value  of 
one  or  more  monitored  parameters  is 
above  the  maximum  level  or  below  the 
minimiun  level  established  for  the  given 
parameters. 

(ii)  When  the  period  of  control  or 
recovery  device  operation  is  4  hours  or 
greater  in  an  operating  day  and 
monitoring  data  are  insufficient,  as 
defined  in  paragraph  {f)(l)(iv)  of  this 
section,  to  constitute  a  valid  hour  of 
data  for  at  least  75  percent  of  the 
operating  hours. 

(iii)  When  the  period  of  control  or 
recovery  device  operation  is  less  than  4 
hoius  in  an  operating  day  and  more 
than  two  of  the  hours  during  the  period 
of  operation  do  not  constitute  a  valid 
hour  of  data  due  to  insufficient 
monitoring  data,  as  defined  in 
paragraph  (f)(l)(iv)  of  this  section. 

(ivj  Monitoring  data  are  insufficient  to 
constitute  a  valid  hour  of  data,  as  used 
in  paragraphs  (f)(l)(ii)  and  (f)(l)(iii)  of 
this  section,  if  measured  values  are 
unavailable  for  any  of  the  15-minute 
periods  within  the  hour.  For  data 
compression  systems  approved  under 
§  63.1335(g)(3),  monitoring  data  are 
insufficient  to  calculate  a  valid  hour  of 
data  if  there  are  less  than  four  data 
measurements  made  diuing  the  hour. 

(2)  For  batch  process  vents,  an 
exclusion  means  one  of  the  two  cases 
listed  in  paragraphs  (f){2)(i)  and  (f)(2)(ii) 
of  this  section.  For  a  control  device 
where  multiple  parameters  are 
monitored,  if  one  or  more  of  the 
parameters  meets  the  excursion  criteria 
in  either  paragraph  (0(2)(i)  or  (f){2)(ii)  of 
this  section,  this  is  considered  a  single 
excursion  for  the  control  device. 

(i)  When  the  batch  cycle  daily  average 
value  of  one  or  more  monitored 
parameters  is  above  the  maximiun  or 
below  the  minimum  established  level 
for  the  given  parameters. 

fii)  When  monitoring  data  are 
insufficient.  Monitoring  data  shall  be 
considered  insufficient  when  measured 
values  are  not  available  for  at  least  75 
percent  of  the  15-minute  periods  when 


batch  emission  episodes,  or  portions 
thereof,  selected  to  be  controlled  are 
being  vented  to  the  control  device 
during  the  operating  day. 

(g)  Excused  excursions.  A  number  of 
excused  excursions  shall  be  allowed  for 
each  control  or  recovery  device  for  each 
semiannual  period.  The  number  of 
excused  excursions  for  each  semiannual 
period  is  specified  in  paragraphs  (g)(1) 
through  (g)(6)  of  this  section.  This 
paragraph  (g)  applies  to  affected  sources 
required  to  submit  Periodic  Reports 
semiannually  or  quarterly.  The  first 
semiannual  period  is  the  6-month 
period  starting  the  date  the  Notification 
of  Compliance  Status  is  due. 

(1)  For  the  first  semiannual  period — 
six  excused  excursions. 

(2)  For  the  second  semiannual 
period — five  excused  excursions. 

(3)  For  the  third  semiannual  period — 
four  excused  exclusions. 

(4)  For  the  fourth  semiaimual 
period — three  excused  excursions. 

(5)  For  the  fifth  semiannual  period — 
two  excused  excursions. 

(6)  For  the  sixth  and  all  subsequent 
semiannual  periods — one  excused 
excursion. 

S  83.1335    General  recordkeeping  and 
reporting  provtatons. 

(a)  Data  retention.  Each  owner  or 
operator  of  an  affected  source  shall  keep 
copies  of  all  applicable  records  and 
reports  required  by  this  subpart  for  at 
least  5  years,  unless  otherwise  specified 
in  this  subpart. 

(b)  Requirements  of  subpart  A  of  this 
part.  The  owner  or  operator  of  an 
affected  source  shall  comply  with  the 
applicable  recordkeeping  and  reporting 
requirements  in  subpart  A  of  this  part  as 
specified  in  Table  1  of  this  subpart. 
These  requirements  include,  but  are  not 
limited  to.  the  requirements  specified  in 
paragraphs  (b)(1)  and  (b)(2)  of  this 
section. 

(1)  Start-up,  shutdown,  and 
malfunction  plan.  The  owner  or 
operator  of  an  affected  source  shall 
develop  and  implement  a  written  start- 
up, shutdovtm,  and  malfunction  plan  as 
specified  in  §  63.6(e)(3).  This  plan  shall 
describe,  in  detail,  procedures  for 
operating  and  maintaining  the  affected 
source  during  periods  of  start-up, 
shutdown,  and  malfunction  and  a 
program  for  corrective  action  for 
malfunctioning  process  and  air  ^ 

pollution  control  equipment  used  to 
comply  with  this  subpart.  The  affected 
source  shall  keep  this  plan  onsite  and 
shall  incorporate  it  by  reference  into 
their  operating  permit.  Records 
associated  with  the  plan  shall  be  kept  as 
specified  in  paragraphs  (b)(l)(i)(A) 
through  (b)(l)(i)(D)  of  this  section. 
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Reports  related  to  the  plan  shall  be 
submitted  as  specified  in  paragraph 
(b)(l)(ii)  of  this  section. 

(i)  Records  of  start-up,  shutdown,  and 
malfunction,  llie  owner  or  operator 
shall  keep  the  records  specified  in 
paragraphs  (b)(l)(i)(A)  through 
(bKlKiKD)  of  this  section. 

(A)  Records  of  the  occurrence  and 
duration  of  each  malfunction  of  air 
pollution  control  equipment  or 
continuous  monitoring  systems  used  to 
comply  with  this  subpart. 

(B)  For  each  start-up,  shutdown,  or 
malfunction,  a  statooaent  that  the 
procedures  specified  in  the  affected 
source's  start*up,  shutdown,  and 
malfunction  plan  were  followed; 
alternatively,  documentation  of  any 
actions  taken  that  are  not  consistent 
with  the  plan. 

(C)  Ym  continuous  monitoring 
systems  used  to  comply  with  this 
subpart,  records  documenting  the 
completion  of  caUbration  checks  and 
maintenance  of  continuous  monitoring 
systems  that  are  specified  in  the 
manufacturer's  instructicms. 

CD)  Records  specified  in  paragraphs 
(b)(l)(i)(B)  and  (b)(l)(i)(C)  of  this  section 
are  not  required  if  they  pertain  solely  to 
Group  2  emission  points  that  are  not 
included  in  an  emissions  average  or  to    . 
Group  2  continuous  process  vents 
subject  to  §  63.1315(a)  with  a  total 
resource  effectiveness  value  greater  than 
4.0  or,  for  Group  2  continuous  process 
vents  subject  to  §  63.1315(b),  with  a 
total  resource  effectiveness  value  greater 
than  6.7. 

(ii)  Reports  of  start-up,  shutdown,  and 
malfunction.  For  the  purposes  of  this 
subpart,  the  semiannual  start-up, 
shutdown,  and  malfunction  reports 
shall  be  submitted  on  the  same  schedule 
as  the  Periodic  Reports  required  under 
paragraph  (e)(6)  of  this  section  instead 
of  the  schedule  specified  in 
§63.10(d)(5)(i).  Said  reports  shall 
include  the  information  specified  in 
paragraphs  (b)(l)(i)(A)  through 
(b)(l)(i)(C)  of  this  section  and  shall 
contain  the  name,  title,  and  signature  of 
the  owner  or  operator  or  other 
responsible  official  who  is  certifying  its 
accuracy. 

(2)  Application  for  approval  of 
construction  or  reconstruction.  For  new 
affected  sources,  each  owner  or  operator 
shall  comply  with  the  provisions  in 
§  63.5  regarding  construction  and 
reconstruction,  excluding  the  provisions 
specified  in  §63.5  (d)(l)(ii)(H).  (d)(2), 
and  (d)(3)(ii). 

(c)  Requirements  of  subpart  H  of  this 
part.  Owners  or  operatora  of  affected 
sources  shall  comply  with  the  reporting 
and  recordkeeping  requirements  in 


subpart  H  of  this  part,  except  as 
specified  in  §  63.1331. 

(d)  Recordkeeping  and 
documentation.  Owners  or  operatora 
required  to  keep  continuous  records 
shall  keep  records  as  specified  in 
paragraphs  (d)(1)  through  (d)(8)  of  this 
section,  unless  an  akeraadve 
recordkeeping  system  has  been 
requested  and  approved  as  specified  in 
paragraph  (g)  or  (h)  of  this  section. 
Documentation  requirements  are 
specified  in  paragraphs  (d)(9)  and  ,. 
(a)(10)  of  this  section. 

(1)  The  monitoring  system  shall 
measure  data  values  at  least  once  every 
15  minutes. 

(2)  The  owner  or  operator  shall  record 
either  each  measured  data  value  or 
block  average  values  for  1  hour  or 
shorter  periods  calculated  from  all 
measured  data  values  during  each 
period.  If  values  are  measured  more 
nequently  than  once  per  minute,  a 
single  value  for  eech  minute  may  be 
used  to  calciilate  the  hourly  (or  shortw 
period)  block  average  instead  of  all 
measured  values.  Ownere  or  operatora 
of  batch  process  vents  must  record  each 
measured  data  value. 

(3)  Daily  average  (or  batch  cycle  daily 
average)  values  of  each  continuously 
monitored  parameter  shall  be  calculated 
for  each  operating  day  as  specified  in 
paragraphs  (d)(3)(i)  through  (d)(3)(ii)  of 
this  section,  except  as  specified  in 
parara^ph  (d)(6)  of  this  section. 

(i)  The  daily  average  value  or  batch 
cycle  daily  average  shall  be  calculated 
as  the  average  of  all  parameter  values 
recorded  during  the  operating  day.  As 
specified  in  §63.1326(e)(2)(i),  only 
parameter  values  measured  during  those 
batch  emission  episodes,  or  portions 
thereof,  in  the  batch  cycle  that  the 
owner  (»  operator  has  chosen  to  control 
shall  be  used  to  calculate  the  average. 
The  calculated  average  shall  cover  a  24- 
hoiu  period  if  op>eration  is  continuous, 
or  the  niunber  of  houra  of  operation  per 
operating  day  if  operation  is  not 
continuous. 

(ii)  The  operating  day  shall  be  the 
period  the  owner  or  operator  specifies 
in  the  operating  permit  or  the 
Notification  of  CompUance  Status.  It 
may  be  from  midni^t  to  midnight  or 
another  24-hour  period. 

(4)  Records  required  when  out  of 
compliance.  If  the  daily  average  (or 
batch  cycle  daily  average)  vdue  of  a 
monitored  parameter  for  a  given 
operating  day  is  below  the  minimum 
level  or  above  the  maximum  level 
established  in  the  Notification  of 
CompUance  Status  or  operating  permit, 
the  owner  or  operator  shall  retain  the 
data  recorded  Uiat  operating  day  under 
paragraph  (d)(2)  of  this  section. 


(5)  Records  required  vrhen  in 
compliance  for  daily  average  value  or 
batch  cycle  daily  average  wlue.  If  the 
daily  averaee  (or  batdi  cycle  daily 
average)  value  of  a  monitored  pwrameter 
for  a  given  opmating  day  is  above  the 
minimum  level  or  below  the  maximum 
level  estabhshed  in  the  Notification  of 
CompUance  Status  or  operating  permit, 
the  owner  or  operator  shall  eitho^ 

(i)  Retain  block  average  values  for  1 
hour  or  shorter  periods  for  that 
operating  day;  or 

(ii)  Retain  the  data  recorded  in 
paragraph  (d)(2)  of  this  section. 

(6)  Records  required  when  all 
recorded  values  are  in  compliance.  If  all 
recorded  values  for  a  monitored 
parameter  during  an  operating  day  are 
above  the  minimum  level  or  below  the 
maximum  level  established  in  the 
Notification  of  CompUance  Status  or 
operating  permit,  the  owner  or  opnator 
may  record  that  all  values  were  above 
the  minimum  level  or  below  the 
maximiun  level  rather  than  calculating 
and  recording  a  daily  average  (or  batch 
cycle  daily  average)  for  that  operating 
day.  For  these  operating  days,  the 
records  required  in  paragraph  (d)(5)  of 
this  section  shaU  also  be  retained  for  5 
yeare. 

(7)  Monitoring  data  recorded  during 
periods  of  monitoring  system 
breakdowns,  repairs,  caUbration  checks, 
and  zero  (low-level)  and  high-level 
adjustments  shall  not  be  included  in 
any  average  computed  under  this 
subi}art.  Records  shaU  be  kept  of  the 
times  and  durations  of  all  such  periods. 

(8)  In  addition  to  the  periods  specified 
in  paragraph  (d)(7)  of  this  section, 
records  shall  be  kept  of  the  times  and 
durations  of  any  other  periods  during 
process  operation  or  control  device 
operation  when  monitore  are  not 
operating.  For  batch  process  vents,  this 
paragraph  (d)(8)  only  applies  during 
batch  emission  episodes,  or  portions 
thereof,  that  the  owner  or  operator  has 
selected  to  control. 

(9)  For  each  TPPU  that  is  not  part  of 
the  affected  source  because  it  does  not 
use  as  a  reactant  or  process  solvent,  or 
produce  as  a  by-product  or  co-product 
any  organic  HAP,  the  owner  or  operator 
shall  maintain  the  documentation 
specified  in  §63. 1310(b)(1). 

(10)  Fat  each  flexible  operation  unit 
in  which  the  primary  product  is 
determined  to  be  something  other  than 
a  thermoplastic  product,  the  owner  or 
operator  shall  maintain  the 
docimientation  specified  in 
§63.1310(0(6). 

(e)  Reporting  and  notification. 

(1)  In  addition  to  the  reports  and 
notifications  required  by  subparts  A  and 
H  of  this  part,  as  specified  in  this 
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subpart,  the  owner  or  operator  of  aa 
alfccted  yource  shall  prepare  and  submit 
the  lepofts  listed  in  paragraphs  (e)(3) 
throu^  (e)(8)  of  this  section,  as 
apolioafale. 

(2)  AUI  reports  required  under  this 
subpart  4haU  be  sent  to  the 
Administrator  at  the  addresses  listed  in 
S  63.13.  If  acceptable  to  both  the 
Administeator  and  the  owner  or 
operator  of  an  afCacted  source,  reports 
may  be  submitted  on  electronic  media. 

(3)  Precompliance  Report.  Afiiscted 
sources  aequesting  as  extension  fm- 
compliance,  or  requesting  approval  to 
use  alternative  monitortBg  parameters, 
ahematite  ctmtinuous  mcmitoring  and 
recordkebping,  or  alternative  contraia, 
shall  snlinit  a  Precompliance  Report 
according  to  the  schedule  described  in 
paragraph  (eM^)  of  this  section.  The 
Pracompbance  Report  shall  contain  the 
iafersMtion  specified  in  paragraphs 
(eM3)(ii)  through  (e)(3KviW  ttis 
section,  as  appomiate. 

(i)  Submttto/ dotes.  The 
PrecooipnaBce  Report  shall  be 
mbmOei  to  the  AdniBistoater  no  later 
tluaa  12  ifMBths  prie»  to  the  cenplianoe 
date.  Fotiaow  am:ted  seurcee^  the 
ProcQwipteaucu  Report  ahaH  be 
sutouWed  to  the  Administrator  with  the 
appbeatitia  for  approval  of  consknietion 
OP  reeea^buctien  required  is  pturagraph . 
(b)(a)  el  4iis  section. 

(ii)  A  request  for  an  asitension  far 
congyhaiice  must  be  suhakted  iivtbe 
Piecemp^ance  Report,  if  it  has  net  been 
subo^tled  to  the  epeMtiag  permit 
authonty  as  part  of  the  operating  permit 
appMeatien.  The  request  tor  a 
eompfiaiace  extenaimi  wi9  include  the 
dstftOHlMMd  in  »63.ea)(6)H}  (A),  (BK 
and  Cpi4&  required  in  $63.1311{e)ei). 

(119  Ten.  altamative  monitoring 
paiamel^  infarmation  lequned  in 
paragrap4  (f)  of  this  section  shall  be 
submitted  if,  far  any  nnisston  point,  the 
owner  or  epeiator  of  aa  affected  source 
seeks  to  (iompty  through  the  use  of  a 
control  technique  other  than  those  for 
which  menitoring  parameters  are 
specified,  in  this  subpwt  or  in  subpart  G 
of  this  part  or  seeks  to  comply  by 
monitorifig  a  different  parameter  than 
those  specified  in  this  subpart  or  in 
subpart  G  of  this  part. 

(iv)  If  the  affected  soiirce  seeks  to 
comply  using  alternative  continuous 
monitoring  and  recordkeeping  as 
specified  jin  paragraph  (g)  of  this 
section,  the  information  requested  in 
paragraph  (e)(3)(iv){A}  or  (e)(3)(iv)(B)  of 
this  section  must  be  submitted  in  the 
Precompbance  Report. 

(A)  Tne  owner  or  operator  must 
submit  notification  of  the  intent  to  use 
the  provisions  specified  in  paragraph  (g) 
of  this  section;  or 


(B)  The  owner  or  operator  must      *  ' 
submit  a  request  for  approval  to  use 
alternative  continuausmonitoring  and 
recordkeeping  provisions  as  specified  in 
paragraph  (g)  of  this  section. 

(v)  The  owner  or  operator  shall  report 
the  intent  to  use  alternative  controls  to 
comply  with  the  provisions  of  this 
subpart.  Alternative  consols  must  be 
deemed  by  the  Administrator  to  be 
equivalent  to  the  controls  required  by 
the  standard,  under  the  procedures 
outHned  in  §  83.6(g). 

(vi)  If  an  owner  or  operator 
demonstrates  that  the  emissions 
estimation  equations  contained  in 
§  63.1323(b)  are  inappropriate  as 
specified  in  §  63.1323(b)(6)(ii)(B).  the 
information  required  by 
S  63.1323(b)(6)(ii)(D)  shall  be  submitted. 

(vii)  If  an  owner  Bt  operator 
estabUshes  perameter  monitoring  levels 
acconjbog  to  fte  precedores  contained 
m  §  63.1334  (c)  or  (d).  the  isformation 
specified  b^  %  63.1334  (c)  er  ^}.  as 
apofopriate. 

(4)  EmiasionB  Averaging  Plan.  For  all 
existHig  afiiscted  sources  using 
emissions  averaging,  an  Eaftisaiens 
Averaging  Plan  shall  be  submitted  ka 
a^roval  accMding  to  the  schedule  aad 
ppocecKirea  described  i»paragrapk 
(eH4Hi)  of  tUs  aeetiaa.  The  Emissieas 
AvaragtBg  Plan  shall  contain  tiie 
infema^oD  specified  in  para^aph 
(e)(4)ai>^tbia  section,  unless  the 
inferraatiea  reqvirad  »  paragraph 
(e)^)@i)  ef  this  sectiim  ie  sutenttted 
wift  an  eperatiBg  permit  afpbcalkni. 
An  owner  or  opCTatesjiian  afiacted 
source  who  submits  an  epenting  permit 
application  instead  of  an  Emissions 
Averaging  Plan  shall  submit  tiie 
informatieB  specified  in  paragraph  (eRft) 
ef  this  section,  hi  additieB,  a 
suppismeat  to  ike  EaaaaioBa  Averaging 
Plan,  as  required  under  para^apb 
(e)(4)(iii>  or  this  section.  » to  be 
snboBatted  whenever  ahemative  c(»frols 
or  operating  scenarios  may  be  used  to 
cmnply  wi^  this  subpart.  Updates  to 
the  Emissions  Averaging  Plua  shall  be 
submitted  in  accordance  with  paragraph 
(e)(4)(iv)  of  this  section. 

(i)  Submittal  and  approval.  The 
Emissions  Averaging  Plan  shall  be 
submitted  no  later  than  18  months  prior 
to  the  compliance  date,  and  it  is  subject 
to  Administrator  approval.  The 
Administrator  shall  determine  within 
120  operating  days  whether  the 
Emissions  Averaging  Plan  submitted 
presents  sufficient  information.  The 
Administrator  shall  either  approve  the 
Emissions  Averaging  Plan,  request 
changes,  or  request  that  the  owner  or 
operator  submit  additional  information. 
Chice  the  Acbninistrator  receives 
siifficient  information,  tbe 


Administrator  shall  approve, 
disapprove,  or  request  changes  to  the 
pten  within  120  operating  days, 
(ii)  bf^ormatibn  requbwi.  lire 
*  Emissions  Averaging  Plan  shaU  contain 
the  information  listed  in  paragraphs 
(e)(4)(ii)(A)  through  (e)(4)(ii)(K)of  diis 
section  for  all  emission  points  mcluded 
in  an  emissimis  averaoe. 

(A)  The  required  inrormation  shall 
include  the  idoitification  of  all 
moission  points  in  the  planned 
emissions  average  and,  where 
applicable,  notation  of  whether  each 
storage  vessel,  continuous  process  vent, 
batch  process  vent,  aggregate  batch  vent 
stream,  and  prooess  wastewater  stream 
is  a  Group  1  or  Group  2  emission  point, 
as  defined  in  $  63.1312  or  as  designated 
under  §  63.1332  (c)(3)  throi^  (c)(5). 

(B)  The  required  information  ah^ 
include  the  projected  emission  debits 
and  credits  for  aacb  emission  point  and 
the  sum  for  the  emission  points 
involved  in  the  average  calculated 
according  to  $63.1332.  Tbe  projected 
credits  must  be  greater  than  or  equal  to 
the  projected  debits,  as  required  under 
§  63.1332(e)(3). 

(C)  The  required  information  shafi 
include  the  specific  control  technology 
or  pollution  prevention  measure  that 
will  be  used  (br  each  emission  point 
Included  iik  the  average  and  date  of 
application  or  expected  date  of 
afpUcation. 

(D)  The  required  information  sbaB 
hBclude  the  specific  identification  of 
each  emission  point  affacted  by  a 
pollution  prevention  measure.  To  be 
considered  a  pollution  prevention         * 
measure,  the  criteria  in  §  63.1332(0(1| 
must  be  met  If  the  same  poUution 
prevention  measure  reduces  or 
eUnunates  emissions  from  multiple 
emission  points  in  the  average,  the 
owmer  er  operator  must  identi^  eacb  of 
these  emission  points. 

(E)  Tbe  reqiured  information  sbatt 
include  a  statement  that  tbe  compliance 
demonstration,  monitoring,  inspection, 
recordkeeping,  and  reporting  provisions 
in  §  63.1332  (m),  (n),  and  (e)  that  are 
applicable  to  each  emission  point  in  the 
emissions  average  will  be  implemented 
beginning  on  or  before  the  date  of 
compliance. 

(F)  The  required  information  shall 
include  documentation  of  the  data  listed 
in  paragraphs  (e)(4)(ii)(F)(J)  through 
(e)(4)(ii)(F){5)  of  Uiis  section  for  each 
storage  vessel  and  continuous  process 
vent  subject  to  §63.1315  included  in  the 
average. 

(I)  The  required  documentation  shall 
include  the  values  of  the  parameters 
used  to  determine  whether  the  emission 
point  is  Group  1  or  Group  2.  Where  TRE 
index  value  is  used  for  continuous 
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process  vent  group  determination,  the 
estimated  or  measured  values  of  the 
parameters  used  in  the  TRE  equation  in 
§  63.115(d)  and  the  resulting  TRE  index 
value  shall  be  submitted. 

[2)  The  required  documentation  shall 
include  the  estimated  values  of  all 
parameters  needed  for  input  to  the    , 
emission  debit  and  credit  calculations 
in  §  63.1332  (g)  and  (h).  These 
parameter  values  shall  be  specified  in 
the  affected  source's  Emissions 
Averaging  Plan  (or  operating  permit)  as 
enforceable  operating  conditions. 
Changes  to  these  parameters  must  be 
reported  as  required  by  paragraph 
(e)(4)(iv)  of  this  section. 

(3)  The  required  docimientation  shall 
include  the  estimated  percent  reduction 
if  a  control  technology  achieving  a 
lower  percent  reduction  than  the 
efficiency  of  the  appUcable  reference 
control  technology  or  standard  is  or  will 
be  applied  to  the  emission  point. 

(4J  The  required  documentation  shall 
include  the  anticipated  nominal 
efficiency  if  a  control  technology 
achieving  a  greater  percent  emission 
reduction  than  the  efficiency  of  the 
reference  control  technology  is  or  will 
be  applied  to  the  emission  point.  The 
procedures  in  §63.1332(1)  shall  be 
followed  to  apply  for  a  nominal 
efficiency. 

(5)  The  required  documentation  shall 
include  the  operating  plan  required  by 
§63.1314,  as  specified  in  §63.122  (a)(2) 
and  (b)  for  each  storage  vessel 
controlled  with  a  closed-vent  system 
with  a  control  device  other  than  a  flare. 

(G)  The  information  specified  in 
paragraph  (f)  of  this  section  shall  be 
included  in  the  Emissions  Averaging 
Plan  for: 

(2)  Each  continuous  process  vent 
subject  to  §  63.1315  controlled  by  a 
pollution  prevention  measure  or  control 
technique  for  which  monitoring 
parameters  or  inspection  procedures  are 
not  specified  in  §  63.114;  and 

(2)  Each  storage  vessel  controlled  by 
pollution  prevention  or  a  control 
technique  other  than  an  internal  or 
external  floating  roof  or  a  closed  vent 
system  with  a  control  device. 

(H)  The  required  information  shall 
include  documentation  of  the  data  Usted 
in  paragraphs  (e)(4)(ii)(H)(l)  through 
(e)(4)(ii)(H)(5)  of  this  section  for  each 
collection  of  continuous  process  vents 
located  in  a  process  section  within  the 
afiected  source  subject  to  §63.1316 
mm).  (b)(l)(ii).  (b)(2)(i).  (b)(2)(ii).  or 
(c)(1)  included  in  the  average. 

(1)  For  continuous  process  vents 
subject  to  §  63.1316(b){l)(i),  the  required 
documentation  shall  include  the  values 
of  the  parameters  used  to  determine 
whether  the  emission  point  is  Group  1 


or  Group  2.  Continuous  process  vents 
subject  to  §63.1316  (b)(l)(ii).  (b)(2)(i), 
(b)(2)(ii),  or  (c)(1)  are  considered  Group 
1  emission  points  for  purposes  of 
emissions  averaging,  as  specified  in 
§  63.1332(c)(5). 

[2]  The  required  documentation  shall 
include  the  estimated  values  of  all 
parameters  needed  for  input  to  the 
emission  debit  and  credit  calculations 
in  §  63.1332  (g)  and  (h).  These 
parameter  values  shall  be  specified  in 
the  affected  source's  Emissions 
Averaging  Plan  (or  operating  permit)  as 
enforceable  operating  conditions. 
Changes  to  these  parameters  must  be 
reported  as  required  by  paragraph 
(e)(4)(iv)  of  this  section. 

(3)  For  process  sections  generating 
debits  or  credits  by  comparing  actual 
emissions  expressed  as  kg  HAP 
emissions  per  Mg  of  product  to  the 
applicable  standard,  the  required 
documentation  shall  include  the  actual 
emission  level  expressed  as  kg  HAP 
emissions  per  Mg  of  product. 

(4)  For  process  sections  using 
combustion  control  devices,  the 
required  dociunentation  shall  include 
the  estimated  percent  reduction  if  a 
control  technology  achieving  a  lower 
percent  reduction  than  the  efficiency  of 
the  applicable  reference  control 
technology  or  standard  is  or  will  be* 
applied  to  the  emission  point. 

(5)  For  process  sections  using 
combustion  control  devices,  the 
required  dociunentation  shall  include 
the  anticipated  nominal  efficiency  if  a 
control  technology  achieving  a  greater 
percent  emission  reduction  than  the 
efficiency  of  the  reference  control 
technology  is  or  will  be  applied  to  the 
emission  point.  The  procedures  in 

§  63.1332(i)  shall  be  followed  to  apply 
for  a  nominal  efficiency. 

(I)  For  each  pollution  prevention 
measure  or  control  device  used  to 
reduce  air  emissions  of  organic  HAP 
from  each  collection  of  continuous 
process  vents  located  in  a  process 
section  within  the  affected  source 
subject  to  §  63.1316  (b)(l){i),  aj)(l)(ii), 
(b)(2)(i).  (b)(2)(ii).  or  (c)(1)  and  for  which 
no  monitoring  parameters  (h-  insp>ection 
procedures  are  specified  in  §  63.114,  the 
information  specified  in  paragraph  (f)  of 
this  section.  Alternative  Monitoring 
Parameters,  shall  be  included  in  the 
Emissions  Averaging  Plan. 

(J)  The  required  information  shall 
include  doc\unentati(m  of  the  data  listed 
in  paragraphs  (e)(4)(ii)(J)(l)  through 
(e)(4)(ii)(J)(J)  of  this  section  for  each 
batch  process  vent  and  aggregate  batch 
vent  stream  included  in  the  average. 

(1)  The  required  dociunentation  shall 
include  the  values  of  the  parameters 


ysed  to  determine  whether  the  emission 
point  is  Group  1  or  Group  2. 

(2)  The  required  documentation  shall 
include  the  estimated  values  of  all 
parameters  needed  for  input  to  the 
emission  debit  and  credit  calculations 
in  §63.1332  (g)  and  (h).  These 
parameter  values  shall  be  specified  in 
the  affected  source's  Emissions 
Averaging  Plan  (or  operating  pOTmit)  as 
enforceable  operating  conditions. 
Changes  to  these  parameters  must  be 
ref>orted  as  required  by  paragraph 
(e)(4)(iv)  of  this  section. 

(5)  For  batch  process  vents,  the 
required  documentation  shall  include 
the  estimated  percent  reduction  for  the 
batch  cycle.  For  aggregate  ktatch  vent 
streams,  the  required  documentation 
shall  include  the  estimated  percent 
reduction  achieved  on  a  continuous 
basis. 

(K)  For  each  pollution  prevention 
measure  or  control  device  used  to 
reduce  air  emissions  of  organic  HAP 
from  batch  process  vents  or  aggregate 
batch  vent  streams  and  for  which  no 
monitoring  parameters  or  inspection 
procedures  are  specified  in  §63.1324. 
the  information  specified  in  paragraph 
(f)  of  this  section.  Alternative 
Monitoring  Parameters,  shall  be 
included  in  the  Emissions  Averaging 
Plan. 

(L)  The  required  information  shall 
include  dociunentation  of  the  data  listed 
in  paragraphs  (e)(4)(ii)(L)(I)  through 
(e)(4)(ii){L)(4)  of  this  section  for  each 
process  wastewater  stream  included  in 
the  average. 

(1)  The  required  documentation  shall 
include  the  data  used  to  determine 
whether  the  wastewater  stream  is  a 
Group  1  or  Group  2  wastewater  stream 
and  the  information  specified  in  Table 
14b  of  subpart  G  of  this  part  for 
wastewater  streams  at  new  and  existing 
affected  sources. 

(2)  The  required  documentation  shall 
include  the  estimated  values  of  all 
parameters  needed  for  input  to  the 
wastewater  emission  credit  and  debit 
calculations  in  §  63.1332  (g)  and  (h). 
These  parameter  values  shall  be 
specified  in  the  affected  source's 
Emissions  Averaging  Plan  (or  operating 
permit)  as  enforceable  operating 
conditions.  Changes  to  these  parameters 
must  be  reported  as  required  by 
paragraph  (e)(4)(iv)  of  Uiis  section. 

(3)  The  required  documentation  shall 
include  the  estimated  percent  reduction 
if: 

(i)  A  control  technology  that  achieves 
an  emission  reduction  less  than  or  equal 
to  the  emission  reduction  that  would 
otherwise  have  been  achieved  by  a 
steam  stripper  designed  to  the 
specifications  found  in  §  63.138(g)  is  or 
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will  be  applied  to  the  wastewater 
stream; 

(ii)  A  control  technology  achieving 
less  than  or  equal  to  95  percent 
emission  reduction  is  or  will  be  applied 
to  the  vapog  stream  (s)  vented  and 
collected  frim  the  treatment  processes; 
or 

i.Ui)  A  poUution  prevention  measure  is 
or  will  be  applied. 

[4)  The  required  documentation  shall 
include  the  anticipated  nominal 
efficiency  if  the  owner  or  operator  plans 
to  apply  for  a  nominal  efficiency  under 
§  63.1332(i);  A  nominal  efficiency  shall 
be  «>plied  ^r  if: 

(i]k  control  technology  that  achieves 
an  emission  reduction  greater  than  the 
emission  reduction  that  would  have 
been  achieved  by  a  steam  stripper 
designed  to  the  specifications  found  in 
§  63.138(gj.  is  or  will  be  applied  to  the 
wastewater  stream;  or 

[ii)  A  control  technology  achieving 
greater  than  95  percent  emission 
reduction  ia  or  will  be  applied  to  the 
vapor  streaiii(s)  vented  and  collected 
from  the  treatment  processes. 

(M)  For  etch  pollution  prevention 
measiue,  treatment  process,  or  control 
device  used  to  reduce  air  emissions  of 
organic  HA^  from  wastewater  and  for 
which  no  nionitoring  parameters  or 
inspection  procedures  are  specified  in 
§63.143,  the  information  specified  in 
paragraph  (f)  of  this  section,  Alternative 
Monitoring  Parameters,  shall  be 
included  in^the  Emissions  Averaging 
Plan. 

(N)  The  required  information  shall 
include  documentation  of  the  data 
required  byi§63.1332(k).  The 
documentation  must  demonstrate  that 
the  emissions  from  the  emission  points 
proposed  to  be  included  in  the  average 
will  not  resQlt  in  greater  hazard  or,  at 
the  option  of  the  Administrator,  greater 
risk  to  human  health  or  the  environment 
than  if  the  ernission  points  were  not 
included  in  an  emissions  average. 

(iii)  Supplement  to  Emissions 
Averaging  Plan.  The  owner  or  operator 
required  to  prepare  an  Emissions 
Averaging  Plan  under  paragraph  (e)(4) 
of  this  section  shall  also  prepare  a 
supplement  to  the  fissions  Averaging 
Plan  for  any  alternative  controls  or 
operating  soenarios  that  may  be  used  to 
achieve  conlpliance. 

(iv)  l/pdojtes  to  Emissions  Avenging 
Plan.  The  oVvner  or  operator  of  an 
afiiected  source  required  to  submit  an 
Emissions  Averaging  Plan  under 
paragraph  (#)(4)  of  this  section  shall  also 
submit  written  updates  of  the  Emissions 
Averaging  Plan  to  the  Administrator  for 
approval  under  the  circumstances 
described  ia  paragraphs  (e)(4)(iv)(A)  and 
(e)(4)(iv)(B):of  this  section  unless  the 


relevant  information  has  been  included 
and  submitted  in  an  operating  permit 
application  or  amendment. 

(A)  The  owner  at  operator  who  plans 
to  make  a  change  listed  in  either 
paragraph  (e)(4)(iv)(A)(l)  or 
(e)(4)(iv)(A)(2}  of  this  section  shall 
submit  an  Emissions  Averaging  Plan 
update  at  least  120  operating  days  prior 
to  making  the  change. 

(2)  An  Emissions  Averaging  Plan 
update  shall  be  submitted  whenever  an 
owner  or  operator  elects  to  achieve  ^ 
compliance  with  the  emissions 
averaging  provisions  in  §  63.1332  by 
using  a  control  technique  other  than 
that  specified  in  the  Emissions     ' 
Averaging  Plan  or  plans  to  monitor  a 
different  parameter  or  operate  a  control 
device  in  a  maimer  other  than  that 
specified  in  the  Emissions  Averaging 
Plan. 

(2)  An  Emissions  Averaging  Plan 
update  shall  be  submitted  whenever  an 
emission  point  or  a  TPPU  is  added  to  an 
existing  affected  source  and  is  planned 
to  be  included  in  an  emissions  average. 
or  whenever  an  emission  point  not 
included  in  the  emissions  average 
described  in  the  Emissions  Averaging 
Plan  is  to  be  added  to  an  emissions 
average.  The  information  in  paragraph 
(e)(4)  of  this  section  shall  be  updated  to 
incliftle  the  additional  emission  point. 

(B)  The  owner  or  operator  who  has 
made  a  change  as  defined  in  paragraph 
(e)(4)(iv)(B)(l)  or  (e)(4)(iv)(B)(2)  of  this 
section  shall  submit  an  Emissions 
Averaging  Plan  update  within  90 
operating  days  after  the  information 
regarding  the  change  is  known  to  the 
affected  source.  The  update  may  be 
submitted  in  the  next  quarterly  periodic 
report  if  the  change  is  made  after  the 
date  the  Notification  of  Compliance 
Status  is  due. 

(2)  An  Emissions  Averaging  Plan 
update  shall  be  submitted  whenever  a 
process  change  is  made  such  that  the 
group  status  of  any  emission  point  in  an 
emissions  average  changes. 

(2)  An  Emissions  Averaging  Plan 
update  shall  be  submitted  whenever  a 
value  of  a  parameter  in  the  emission 
credit  or  debit  equations  in  §  63.1332  (g) 
or  (h)  changes  such  that  it  is  below  the 
minimiun  or  above  the  maximum 
established  level  specified  in  the 
Emissions  Averaging  Plan  and  causes  a 
decrease  in  the  projected  credits  or  an 
increase  in  the  projected  debits. 

(C)  The  Administrator  shall  approve 
or  request  changes  to  the  Emissions 
Averaging  Plan  update  within  120 
operating  days  of  receipt  of  sufficient 
information  regarding  the  change  for 
emission  points  included  in  emissions 
averages. 


(5)  Notification  of  Compliance  Status. 
For  existing  and  new  affected  sources,  a 
Notification  of  Compliance  Status  shall 
be  submitted  within  150  operating  days 
after  the  compliance  dates  specified  in 
§63.1311.  The  notification  shall  contain 
the  information  listed  in  paragraphs 
(e)(^(i)  through  (e)(5)(viii)  of  this 
section. 

(i)  The  results  of  any  emission  point 
group  determinations,  process  section 
applicability  determinations, 
performance  tests,  inspections, 
continuous  monitoring  system 
performance  evaluations,  any  other 
information  used  to  demonstrate 
compliance,  and  any  other  information 
required  to  be  included  in  the 
Notification  of  Compliance  Status  undw 
§63.122  for  storage  vessels,  §63.117  for 
continuous  process  vents,  §  63.146  for 
process  wastewater,  §63.1316  through 
§  63.1320  for  continuous  process  vents 
subject  to  §  63.1316,  §  63.1327  for  batch 
process  vents,  §  63.1329  for  process 
contact  cooling  towers,  and  §  63.1332 
for  emission  points  included  in  an 
emissions  average.  In  addition,  each 
owner  or  operator  shall  comply  with 
paragraph  (e)(5)(i)(A)  and  (e)(5)(i)(B)  of 
this  section. 

(A)  For  performance  tests,  group 
determinations,  and  process  section 
applicability  determinations  that  are 
based  on  measurements,  the 
Notification  of  Compliance  Status  shall 
include  one  complete  test  report,  as 
described  in  paragraph  (e)(5)(i){B)  of 
this  section,  for  each  test  method  used 
for  a  particular  kind  of  emission  point. 
For  additional  tests  performed  for  the 
same  kind  of  emission  point  using  the 
same  method,  the  results  and  any  other 
required  information  shall  be  submitted, 
but  a  complete  test  report  is  not 
reouired. 

(B)  a  complete  test  report  shall 
include  a  brief  process  description, 
sampling  site  description,  description  of 
sampling  and  analysis  procedures  and 
any  modifications  to  standard 
procedures,  quality  assurance 
procedures,  record  of  operating 
conditions  during  the  test,  record  of 
preparation  of  standards,  record  of 
calibrations,  raw  data  sheets  for  field 
sampling,  raw  data  sheets  for  field  and 
laboratory  analyses,  documentation  of 
calculations,  and  any  other  information 
required  by  the  test  method. 

(ii)  For  each  monitored  parameter  for 
which  a  maximum  or  minimum  level  is 
required  to  be  established  under 
§  63.120(d)(3)  for  storage  vessels, 
§63.1 14(e)  for  continuous  process  vents, 
§  63.1324  for  batch  process  vents  and 
aggregate  batch  vent  streams.  §63. 143(f) 
for  process  wastewater,  §  63.1332(m)  for 
emission  points  in  emissions  averages. 
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paragraph  (e)(8)  or  (0  of  this  section,  the 
Notification  of  Compliance  Status  shall 
contain  the  information  specified  in 
paragraphs  (e)(5)(ii)(A)  through 
(e)(5)(ii)(D)  of  this  section,  unless  this 
information  has  been  estabUshed  and 
provided  in  the  operating  permit. 

(A)  The  required  information  shall 
include  the  specific  maximum  or 
minimiun  level  of  the  monitored 
parameter(s)  fm  each  emission  point. 

(B)  The  required  information  shall 
include  the  rationale  for  the  specific 
maximum  or  minimum  level  for  eech 
parameter  for  each  emission  point, 
including  any  data  and  calculations 
used  to  develop  the  level  and  a 
description  of  why  the  level  indicates 
proper  operation  of  the  control  device. 

(C)  The  required  information  shall 
include  a  definition  of  the  afiiected 
source's  operating  day,  as  specified  in 
paragraph  (d)(3)(ii)  of  this  section,  for 
purposes  of  determining  daily  average 
values  or  betch  cycle  daily  average 
values  of  monitored  parameters. 

(D)  Fbr  batch  process  vents,  the 
required  information  shall  include  a 
definition  of  each  batch  cycle  that 
requires  the  control  of  one  or  more 
batch  emission  episodes  during  the 
cycle,  as  specified  in  %  63.1325(c)(2)  and 
863.1334{b)(3)(iii). 

(iii)  For  emission  points  included  in 
an  emissions  average,  the  Notification  of 
Compliance  Status  shall  contain  the 
values  of  all  parametera  needed  fbr 
input  to  the  emission  credit  and  debit 
equations  in  §  63.1332  (g)  and  (h), 
caloilated  or  measiued  according  to  the 
procedures  in  §  63.1332  (g)  and  (h),  and 
the  resulting  calculation  of  credits  and 
d^its  for  the  first  quarter  of  the  yeer. 
The  first  quarter  begins  on  the 
compliance  date  specified. 

(iv)  The  determmation  of  applicability 
for  flexible  operation  units  as  specified 
in  §  63.1310(f)(6). 

(v)  The  parameter  monitoring  levels 
for  flexible  operation  units,  and  the 
basis  on  which  these  levels  were 
selected,  or  a  demonstration  that  these 
levels  are  appropriate  at  all  times,  as 
spedfied  in  §  63.1310(f)(7). 

(vi)  The  results  for  each  (nedominant 
use  determination  for  storage  vessels 
belonging  to  an  affected  source  subject 
to  this  subpart  that  is  made  under 
§  63.1310(g)(6). 

(vii)  The  results  for  each  predominant 
use  determination  for  recovery 
operation  equipment  belonging  to  an 
affected  source  subject  to  this  subpart 
that  is  made  under  §  63.1310(h)(6). 

(viii)  For  owners  or  operators  of 
Group  2  batch  process  vents 
establishing  a  batch  cycle  limitation  as 
specified  in  §  63.1325(g),  the  affected 
source's  operating  year  for  purposes  of 


determining  compliance  with  the  batch 
cycle  limitation. 

(6)  Periodic  Reports.  For  existing  and 
new  affected  sources,  each  owner  or 
operator  shall  submit  Periodic  Reports 
as  specified  in  pcuegraphs  (e)(6)(i) 
throu^  (e)(6)(xi)  of  this  section. 

(i)  Except  as  specified  in  paragraphs 
(e)(6)(x)  and  (e)(6)(xi)  of  this  section,  a 
report  containing  the  information  in 
paragraph  (e)(6)(ii)  of  this  section  or 
containing  the  information  in 
paragraphs  (e)(6)(iii)  through  (e)(6Hix)  of 
this  section,  as  appropriate,  shall  be 
submitted  semiannually  no  later  than  60 
operating  days  after  the  end  of  each  180 
day  period.  The  first  report  shall  be 
submitted  no  later  than  240  days  after 
the  date  the  Notification  of  Compliance 
Status  is  due  and  shall  cover  the  6- 
month  period  beginning  on  the  date  the 
Notification  of  Compliance  Status  is 
due.  Subsequent  reports  shall  cover 
each  preceding  6-month  period. 

(ii)  If  Dcme  of  the  compliance 
exceptions  specified  in  paragraphs 
(e)(6)(ui)  through  (e)(6)(ix)  of  this 
section  occxured  during  tbe  6-month 
period,  the  Periodic  Report  required  by 
paragraph  (e)(6)(i)  of  this  section  shall 
be  a  statement  that  the  affected  source 
was  in  compUance  for  the  preceding  6- 
month  period  and  no  activities  specified 
in  paragraphs  (e)(6)(iii)  through 
(e)(6)(ix)  of  this  section  occurred  during 
the  preceding  6-month  period. 

(iii)  For  an  owner  or  operator  of  an 
affected  source  complying  with  the 
provisions  of  §§  63.1314  through 
63.1330  for  any  emission  {Kiint  or 
process  section.  Periodic  Reports  shall 
include: 

(A)  All  information  specified  in 

S  63.122  for  storage  vessels;  §§  63.117 
and  63.118  and  §63.1320  for  continuous 
process  vents,  as  applicable;  §  63.1327 
for  batch  process  vents  and  aggregate 
batch  vent  streams;  §  63.104  for  heat 
exchange  systems;  and  §  63.146  for 
process  wastewater, 

(B)  The  daily  average  values  or  batch 
cycle  daily  average  values  of  monitored 
parameters  for  both  excused  exclusions, 
as  defined  in  §  63.1334(g),  and 
tmexcused  excursions,  as  defined  in 

§  63.1334(f).  For  excuraions  caused  by 
Lack  of  monitoring  data,  the  duration  of 
periods  when  monitoring  data  were  not 
collected  shall  be  specified; 

(C)  The  periods  when  monitoring  data 
were  not  collected  shall  be  specified; 

(D)  llie  information  in  paragraphs 
(e)(6)(iii)(D)(l)  through  (e)(6)(iii)(D)(5)  of 
this  section,  as  applicable: 

(1)  Any  supplements  to  the  Emissions 
Averaging  Plan,  as  required  in 
paragraph  (e)(4)(iii)  of  this  section; 

[2)  Notification  if  a  process  change  is 
made  such  that  the  group  status  of  any 


emission  point  changes.  The 
information  submitted  shall  include  a 
compUance  schedule,  as  specified  in 
paragraphs  (e)(6)(iii)(D)(2)(/)  and 
(e)(6)(iii)(D)(2)(ii)  of  this  section,  for 
emission  points  that  are  added  or  that 
change  from  Group  2  to  Group  1  as 
specified  in  §63.1310(i)(2)(ii);  for 
continuous  process  vents  under  the 
conditions  listed  in  %  63.1315(a)(12)  or 
§  63.1320(b)(3),  as  appUcable;  or  fbr 
batch  process  vents  under  the 
conditions  Usted  in  §  63.1327(b)  or 
§  63.1327(d).  This  information  may  be 
submitted  in  a  separate  report,  as 
specified  in  §63.1315(a)(12), 
§  63.1320(b)(3),  §63. 1327(b),  or 
§  63.1327(d);  and 

(i)  The  owner  or  operator  shall  submit 
to  the  Administrator  for  approval  a 
compUance  sdiedule  and  a  justificatian 
for  the  schedule. 

(ji)  The  Administrator  shall  approve 
the  compUance  schedule  or  request 
changes  within  120  operating  aays  of 
receipt  of  the  compliance  schedule  and 
justification. 

(3)  Notification  if  one  ot  more 
emission  point(s)  or  one  or  more  TPPU 
is  added  to  an  affected  source.  The 
owner  or  operator  shall  submit  the 
information  contained  in  paragraphs 
(e)(6)(ui)(D)(5)(i)  through 
(e)(6)(ui)(D)(d)(//i)  of  this  section: 

(j)  A  description  of  the  addition  to  the 
aSacted  source; 

(jj)  Notification  of  the  group  status  of 
the  additional  emission  point  or  all 
emission  points  in  the  TITU;  and 

[iif)  A  compliance  schedule,  as 
required  under  paragraph 
(e)(6)(iii)(D)(2)  of  this  section. 

(E)  The  information  in  paragraph 
(b)(l)(u)  of  this  section  for  reports  of 
start-up,  shutdown,  and  malfunction. 

(iv)  For  each  batch  process  vent  with 
a  batch  cycle  limitation,  every  second 
Periodic  Report  shall  include  the  type 
and  number  of  batch  cycles 
accomplished  during  the  preceding  12- 
month  period  and  a  statement  that  the 
batch  process  vent  is  either  in  or  out  of 
compliance  with  the  batch  cycle 
Umitationf 

(v)  If  any  performance  tests  are 
reported  in  a  Periodic  Report,  the 
foUowing  information  shall  be  included: 

(A)  One  complete  test  report  shall  be 
submitted  for  each  test  method  used  for 
a  particular  kind  of  emission  point 
tested.  A  complete  test  report  shall 
contain  the  information  specified  in 
paragraph  (e)(5)(i)(B)  of  this  section. 

(B)  For  additional  tests  performed  for 
the  same  kind  of  emission  point  using 
the  same  method,  results  and  any  other 
information  required  shall  be  submitted, 
but  a  complete  test  report  is  not 
required. 
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(vi)  The  Periodic  Report  shall  include 
the  results  for  each  change  made  to  a 
primary  product  determination  for  a 
thermoplastic  product  made  under 

§63.1310(fKe). 

(vii)  The  Piniodic  Report  shall  include 
the  results  for  each  change  made  to  a 
predominant  use  determination  for  a 
storage  vessel  belonging  to  an  affected 
soiuce  subject  to  this  subpart  that  is 
made  under  §  63.1310(g)(6). 

(viiij  The  Periodic  Report  shall 
include  the  results  for  each  change 
made  to  a  predominant  use 
determinatioD  for  recovery  operation 
equipment  belonging  to  an  affected 
soiirce  subject  to  this  subpart  that  is 
made  under  §63.1310(h](6). 

(ix)  The  Periodic  Report  required  by 
§  63.1331(a)(5)  may  be  submitted  as  part 
of  the  Periodic  Report  required  by 
paragraph  (e)(6)  of  this  section. 

(x)  The  owner  or  operator  of  an 
affected  source  shall  submit  quarterly 
reports  for  al)  emission  points  incliided 
in  an  emissions  average. 

(A)  The  quarterly  reports  shall  be 
submitted  no  later  than  60  operating 
days  aitw  tha  end  of  each  quarter.  "Hie 
first  report  shall  be  submitted  with  the 
Notification  of  G}mplianca  Status  no 
later  than  150  days  after  the  compliance 
date. 

(B)  The  quarterly  reports  shall  include 
the  infonnatipn  specified  in  paragraphs 
(e)(6)(x)(B)(  J)  through  (e)(6)(x)(B)(7)  of 
this  section  for  all  emission  points 
included  in  an  emissions  average. 

(1)  The  credits  and  debits  calcidated 
each  month  (luring  the  quarter. 

(2)  A  demonstration  that  debits 
calculated  for  the  quarter  are  not  more 
than  1.30  times  the  credits  calculated 
for  the  quarter,  as  required  under 

§  63.1332(e)(4): 

{3)  The  values  of  any  inputs  to  the 
debit  and  credit  equations  in 
§  63.1332(g)  and  (h)  that  change  from 
month  to  month  during  the  quarter  or 
that  have  changed  since  the  previous 
quarter, 

(4)  Results  of  any  performance  tests 
conducted  di)ring  the  reporting  period 
including  one  complete  repor^for  each 
test  method  used  for  a  particular  kind  of 
emission  point  as  described  in 
paragraph  (e)(6)(v)  of  this  section; 

(5)  Reports  of  daily  average  (or  batch 
cycle  daily  average)  values  of  monitored 
parameters  for  excursions  as  defined  in 
§  63.1334(f): 

(6)  For  exokrsions  caused  by  lack  of 
monitoring  data,  the  duration  of  periods 
when  monitoring  data  were  not 
collected  shall  be  specified;  and 

(7)  Any  othjer  information  the  affected 
source  is  required  to  report  under  the 
operating  pemiit  or  Emissions 
Averaging  Plan  for  the  affected  source. 


(C)  §  63.1334  shall  govern  the  use  of 
monitoring  data  to  determine 
compliance  for  Group  1  and  Group  2 
emission  points  included  in  emissions 
averages. 

(D)  Every  fourth  quarterly  report  shall 
include  the  following: 

(])  A  demonstration  that  annual 
credits  are  greater  than  or  equal  to 
annual  debits  as  required  by 
§  63.1332(e)(3);  and 

[2]  A  certification  of  compliance  with 
all  the  emissions  averaging  provisions 
in  §63.1332. 

(xi)  The  owner  or  operator  of  an 
affiected  source  shall  submit  quarterly 
reports  for  particular  emission  points 
and  process  sections  not  included  in  an 
emissions  average  as  specified  in 
paragraphs  (e)(6)(xi)(A)  through 
(e)(6)(xi)(E)  of  this  section. 

(A)  If  requested  by  the  Administrator, 
the  owner  or  operator  of  an  affected 
source  shall  submit  quarterly  reports  for 
a  period  of  1  year  for  an  emissi(m  point 
or  process  section  that  is  not  included 
in  an  emissions  average  if  either 
condition  in  paragraph  (e)(6)(xi)(A)(l)  or 
(e)(6)(xi)(A)(2)  of  this  section  is  met. 

(1)  An  onission  point  has  any 
excursions,  as  defined  in  §  63.1334(f), 
for  a  semiannual  reporting  period. 

(2)  A  process  section  subject  to 

§  63.1316  is  out  of  compliance  with  its 
applicable  standard. 

(B)  The  quarterly  reports  shall  include 
all  information  specified  in  paragraphs 
(e)(6)(iu)  through  (e)(6)(ix)  of  this 
section  applicable  to  the  emission  point 
or  process  section  for  which  quarterly 
reporting  is  required  under  paragraph 
(e)(6)(xi)(A)  of  this  section.  Information 
applicable  to  other  emission  points 
within  the  affected  source  shall  be 
submitted  in  the  semiaimual  reports 
required  under  paragraph  (e)(6)(i)  of  this 
section. 

(C)  Quarterly  reports  shall  be 
submitted  nojater  than  60  operating 
days  after  the  end  of  each  quarter. 

(D)  After  quarterly  reports  have  been 
submitted  for  an  emission  point  for  1 
year,  the  owner  or  operator  may  return 
to  semiannual  reporting  for  the  emission 
point  or  process  section  unless  the 
AdministratCH'  requests  the  owner  or 
operator  to  continue  to  submit  quarterly 
reports. 

(E)  §63.1334  shall  govern  the  use  of 
monitoring  data  to  determine 
compliance  for  Group  1  emission 
p>oints.' 

(7)  Other  reports.  Other  reports  shall 
be  submitted  as  specified  in  paragraphs 
(e)(7)(i)  through  (e)(7)(ii)  of  this  section. 

(i)  For  storage  vessels,  the 
notifications  of  inspections  required  by 
§63.1314  shall  be  submitted  as 
specified  in  §63.122  (h)(1)  and  (h)(2). 


(ii)  For  owners  or  operators  of  affected 
sources  required  to  request  approval  for 
a  nominal  control  efficiency  for  use  in 
calculating  credits  for  an  emissions 
average,  the  information  specified  in 
§63.1332(1)  shall  be  submitted. 

(8)  Operating  permit.  An  owner  or 
operator  who  submits  an  operating 
permit  application  instead  of  an 
Emissions  Averaging  Plan  or  a 
Precompliance  R^p>ort  shall  submit  the 
following  information  with  the 
operating  permit  application: 

(i)  The  information  specified  in 
paragraph  (e)(4)  of  this  section  for 
points  included  in  an  emissi<His 
average; 

(ii)  The  information  specified  in 
paragraph  (e)(5)  of  this  section. 
Notification  of  Compliance  Status,  as 
applicable;  and 

Ciii)  The  information  specified  in 
paragraph  (e)(3)  of  this  section. 
Precompliance  Report,  as  applicable. 

(f)  Alternative  monitoring  parameters. 
The  ovmet  or  operator  who  has  been 
directed  by  any  section  of  this  subpart 
to  set  unique  monitoring  parameters,  or 
who  requests  approval  to  monitor  a 
difiiarent  parameter  than  those  specified 
in  §  63.1314  for  storage  vessels. 
§63.1315  or  63.1317.  as  appropriate,  for 
continuous  process  vents,  §  63.1321  for 
batch  process  vents  and  aggregate  batch 
vent  streams,  or  §63.1330  for 
wastewater  shall  submit  the  information 
specified  in  paragraphs  (0(1)  through 
(t)(3)  of  this  section  in  the 
Precompliance  Report,  as  required  by 
paragraph  (e)(3)  of  this  section.  The 
owner  or  operator  shall  retain  for  a 
period  of  5  years  each  record  required 
by  paragraphs  (f)(1)  through  (f)(3)  of  this 
section. 

(1)  The  required  information  shall 
include  a  description  of  the  parameter(s) 
to  be  monitored  to  ensure  the  recovery 
device,  control  device,  or  pollution 
prevention  measure  is  operated  in 
conformance  with  its  design  and 
achieves  the  specified  emission  limit, 
percent  reduction,  or  nominal 
efficiency,  and  an  explanation  of  the 
criteria  used  to  select  the  parameters). 

(2)  The  required  information  shall 
include  a  description  of  the  methods 
and  procedures  that  mtIII  be  used  to 
demonstrate  that  the  parameter 
indicates  proper  operation,  the  schedule 
for  this  demonstration,  and  a  statement 
that  the  owner  or  operator  will  establish 
a  level  for  the  monitored  parameter  as 
part  of  the  Notification  of  Comphance 
Status  report  required  in  paragraph 
(e)(5)  of  this  section,  unless  this 
information  has  already  been  included 
in  the  operating  permit  application. 

(3)  The  required  information  shall 
include  a  description  of  the  proposed 
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monitoring,  reccHxikeeping,  and 
reporting  system,  to  include  the 
frequency  and  content  of  monitoring, 
reoohlkeeping,  and  reporting.  Further, 
the  rationale  for  the  proposed 
moiuUMing,  recordkeeping,  and 
reporting  system  shall  be  included  if 
eimer  conctition  in  paragraph  (fM3)(i)  oar 
(f)(3)(ii)  of  this  section  is  met: 

(9  If  monitoring  and  reccmlkeeping  is 
not  continuous;  or 

(ii^  U-  reports  of  daily  average  values 
will  not  be  included  in  Periodic  R^rarts 
whoi  the  moaitored  parameter  value  is 
Aav9  the  maximiun  level,  ob  below  the 
minimum  level  as  establi^edin  the 
operating  permit  or  Ae  Notificatiaa  of 
Compliaace  Status. 

(g)  Mtemative  contfjiaous  aHmitoring 
and  ncordkeepkig.  An  owner  or 
operator  choosing  not  to  implement  the 
provisions  listed  in  $  63.131S  or 
63.1317,  as  appreciate,  for  continuous 
ptoCBts  vents,  $  63. 1321  for  batch 
process  vents  and  aggregate  batch  vrat 
strsems,  §  63.1314  tat  storage  vesseb,  or 
$63.1330  for  wastewrater,  may  instead 
request  approval  to  use  aitemative 
continuous  monitoring  and 
recordkeeping  provisions  according  to 
the  prooecnues  specified  in  paragraphs 
(g)(1)  through  (gM4)  of  this  section. 
Requests  shall  be  submitted  in  the 
Precompliance  Report  as  specified  in 
paragrai^  (e)(3)  of  this  section,  if  not 
already  included  in  the  operating  permit 
application,  and  shall  contain  the 
information  n>ecified  in  paragraphs 
(g)(2)(ii)  and  (g)(3)(ii)  of  this  section,  as 
applicable. 

(1)  The  provisions  in  §  63.8(f)(5)(i) 
shall  govern  the  review  and  approval  of 
requests. 

(2)  An  owner  or  operator  of  an 
affected  soxirce  that  does  not  have  an 
automated  monitoring  and  recording 
system  capable  of  measuring  parameter 
values  at  leaist  once  every  15  minutes 
and  that  does  not  generate  continuous 
records  may  request  approval  to  use  a 
nonautomated  system  with  less  frequent 

'  monitoring,  in  accordance  with 
paragraphs  (g)(2)(i)  and  (g)(2)(ii)  of  this 
section. 

(i)  The  requested  system  shall  include 
manual  reading  and  recording  of  the 
value  of  the  relevant  operating 
parameter  no  less  frequently  than  once 
per  hour.  Daily  average  (or  batch  cycle 
daily  average)  values  shall  be  calculated 
from  these  hourly  values  and  recorded. 

(ii)  The  request  shall  contain: 

(A)  A  description  of  the  planned 
monitoring  and  recordkeeping  system; 

(B)  Documentation  that  the  affected 
source  does  not  have  an  automated 
monitoring  and  recording  system; 


(C)  Jiistificatim  for  requesting  an 
alternative  monitoring  and 
recordkeeping  system;  and 

(D)  Demonstratimx  to  the 
Administrator's  satisfaction  that  the 
proposed  mcmitoring  frequency  is 
sufficient  to  represent  control  or 
recovery  device  operating  conditiaas, 
considering  typical  variability  of  the 
specific  process  and  control  or  recovery 
device  operating  parameter  being 
monitored. 

(3)  An  owner  or  operator  may  request 
approval  to  use  an  automated  data 
compressioi  recording  system  that  does 
not  record  monitored  operating 
parameter  valitee  at  a  set  frequency  (for 
example,  once  evmy  15  minutes)' mit 
records  all-  values  that  meet  set  oiteria 
for  variation  from  previously  recorded 
values,  inacondaBce  with  paragraphs 
(g)t3)(i)  and  (g)(3)(ii)  of  this  section. 

(i)  The  requested  system  shall^  be 
desimed  to: 

(.^Measure die  operating  parameter 
value  at  least  once  every  15  minutes; 

(B)  Except  for  the  monitoring  of  batch 
process  vents,  calculate  hourly  average 
values  each  hour  during  periods  of 
operation; 

(C)  Record  the  date  and  time  when 
rbonitors  are  turned  off  or  on; 

(D)  Recognize  unchanging  data  that 
may  indicate  the  monitor  is  not 
functioning  properly,  alert  the  operator, 
and  record  the  incident; 

(E)  Calculate  daily  average  (or  batch 
cjrcle  daily  average)  values  of  the 
monitored  operating  parameter  based  on 
all  measured  data;  and 

(F)  If  the  daily  average  is  not  an 
excursion,  as  defined  in  §  63.1334(f),  the 
data  for  that  operating  day  may  be 
converted  to  hourly  average  values  and 
the  four  or  more  individuid  refx)rds  for 
each  hour  in  the  operating  day  may  be 
discarded. 

(ii)  The  request  shall  contain: 

(A)  A  description  of  the  monitoring 
system  and  data  compression  recording 
system,  including  the  criteria  used  to 
determine  which  monitored  values  are 
recorded  and  retained; 

(B)  The  method  for  calculating  daily 
averages  and  batch  cycle  daily  averages; 
and 

(C)  A  demonstration  that  the  system 
meets  all  criteria  in  paragraph  (g)(3)(i)  of 
this  section. 

(4)  An  owner  or  operator  may  request 
approval  to  use  other  alternative 
monitoring  systems  according  to  the 
procedures  specified  in  §  63.8(f). 

(h)  Reduced  recordkeeping  program. 
For  any  parameter  with  respect  to  any 
item  of  equipment,  the  owner  or 
operator  may  implement  the 
recordkeeping  requirements  specified  in 
paragraph  (h)(1)  or  (h)(2)  of  this  section 


as  alternatives  to  the  provisions 
specified  in  $  63.1314  for  storage 
vessels,  §63.1315  or  63.1317,  as 
appropriate,  for  continuous  process 
vents,  S  63.1321  for  batch  process  vents 
and  aggregate  batch  vent  streams,  or 
§  63.1330  for  wastewater.  The  owner  or 
operator  shaU  retain  for  a  period  of  5 
years  each  record  required  by  paragraph 
(h)(1)  or  (h)(2)  of  this  section. 

(1)  The  owner  or  operator  may  retain 
only  die  daily  average  (or  batch  cycle 
daisy  average)  value,  and  is  not  required 
to  retain  more  frequent  monitored 
operating  parameter  values,  for  a 
monitored  parameter  with  respect  to  an. 
item  of  equipment  if  the  requlranents 
of  paragraphs  (hMlMi)  through  (hKl)(vl) 
ofithis  section  are  met.  An  owner  or 
operator  electing  to  comply  with  the 
requirements  of  peragraph  (h)(1)  of  this 
section  shall  neti^  the  Administrator  in 
the  Notificetion  of  Compliance  Status 
or,  if  the  Notification  of  Compliance 
Status  has  already  been  sulnnitted,  m 
the  Periodic  Report  immediately 
preceding  implementation  of  the 
requirements  of  paragraph  (h)(1)  of  this 
section. 

(i>The  monitoring  system  is  capriile 
of  detecting  unrealistic  or  impossible 
data  during  periods  of  operation  other 
than  start-ups,  shutdowns,  or 
malfunctions  (e.g.,  a  temperature 
reading  of  -  200  *C  on  a  boiler),  and 
will  alert  the  operator  by  alarm  or  other 
means.  The  owner  or  operator  shall 
record  the  oocurrepce.  All  instances  of 
the  alarm  or  other  alert  in  an  operating 
day  constitute  a  single  occurrence. 

(ii)  The  monitoring  system  generates, 
updated  at  least  hourly  throughout  each 
operating  day,  a  running  average  of  the 
monitoring  values  that  have  been 
obtained  during  that  operating  day,  and 
the  capability  to  observe  this  running 
average  is  readily  available  to  the 
Administrator  on-site  during  the 
operating  day.  The  owner  or  operator 
shall  record  the  occurrenoe  of  any 
period  meeting  the  criteria  in 
paragraphs  (h)(l)(ii)(A)  through 
(h)(l)(ii)(C)  of  this  section.  All  instances 
in  an  operating  day  constitute  a  single 
occurrence. 

(A)  The  running  average  is  above  the 
maximum  or  below  the  minimimi 
established  limits; 

(B)  The  running  average  is  based  on 
at  least  six  1-hour  periods;  and 

(C)  The  running  average  reflects  a 
period  of  operation  other  than  a  start- 
up, shutdown,  or  malfunction. 

(iii)  The  monitoring  system  is  capable 
of  detecting  unchanging  data  during 
periods  of  operation  other  than  start- 
ups, shutdowns,  or  malfunctions,  except 
in  circumstances  where  the  presence  of 
unchanging  data  is  the  expected 
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operating  cendition  baaed  on  past 
experience  (e.g.,  pH  in  some  scrubbers), 
and  will  alert  the  operator  by  alarm  or 
other  means.  The  owner  or  opwator 
shall  record  the  occurrence.  All 
instances  of  the  alarm  or  other  alert  in 
an  operating  day  constitute  a  single 
oocuirmce. 

(iv)  The  monitoring  system  will  alert 
the  owner  (f  operator  by  an  alarm,  if  the 
running  av^age  parameter  value 
calculated  under  paragraph  (h)(l)(ii)  of 
this  section  reaches  a  set  point  that  is 
appropriately  related  to  the  established 
Umit  f(H-  the  parameter  that  is  being 
monitored. 

(v)  The  owner  or  operator  shall  verify 
the  proper  functioning  of  the  monitoring 
system,  inchiding  its  ability  to  comply 
with  the  raq^iirements  of  paragraph 
(h)(1)  of  thi^  section,  at  the  times 
specified  in  paragraphs  (h)(l)(vXA) 
through  (hKl)(v)(C).  The  owner  or 
operator  shall  document  that  the 
required  veiifications  occurred. 

(A)  Upon  initial  installation. 

(B)  Annually  after  initial  installation. 

(C)  After  any  change  to  the 
programming  or  equipment  constituting 
the  monitoring  system,  which  might 
reasonably  be  expected  to  alter  the 
monitoring  system's  ability  to  comply 
with  the  requirements  of  this  section. 

(vi)  The  owner  or  operator  shall  retain 
the  records  identified  in  paragraphs 
(h)(l)(vi)(A)  through  (h)(l)(vi){C)  of  this 
section. 

(A)  Identification  of  each  parameter, 
for  each  iten^  of  equipment,  for  whicJi 
the  owner  ot  operator  has  elected  to 
comply  with  the  requirements  of 
paraeraph  (h)  of  this  section. 

(Bji  A  desctiption  of  the  applicable 
monitoring  9y8tem(s),  and  of  how 
compliance  will  be  achieved  with  each 
requirement  of  paragraphs  (h)(l)(i) 
through  (h)(l)(v)  of  this  section.  The 
description  shall  identify  the  location 
and  fwmat  (e.g..  on-Une  storage,  log 


entries)  for  each  required  record.  If  the 
description  changes,  the  owner  or 
operator  shall  retain  both  the  current 
and  the  most  recent  superseded 
description. 

(C)  A  descriptiiMi,  and  the  date,  of  any 
change  to  the  monitoring  system  that 
would  reas<mably  be  expected  to  afiact 
its  ability  to  comply  witn  the 
requirements  of  paragraph  (h)(1)  of  this 
section. 

(2)  If  an  owner  or  operator  has  elected 
to  implement  the  requirements  of 
paragraph  (h)(1)  of  this  section  for  a 
monitored  parameter  with  respect  to  an 
item  of  equipment  and  a  period  of  6 
consecutive  months  has  passed  without 
an  exclusion  as  defined  in  paragraph 
(h)(2)(iv)  of  this  section,  the  owner  or 
operator  is  no  longer  required  to  record 
the  daily  average  (or  batch  cycle  daily 
average)  value  u>r  any  operating  day 
when  the  daily  average  (or  batdi  cycle 
daily  average)  value  is  less  than  the 
maximum  or  greater  than  the  minimum 
established  limit.  With  approval  by  the 
Administrator,  monitoring  data 
generated  prior  to  the  compliance  date 
of  this  subpart  shall  be  credited  toward 
the  period  of  6  consecutive  months,  if 
the  parameter  limit  and  the  monitoring 
accomplished  during  the  period  prior  to 
the  compUanca  date  was  required  and/ 
or  approved  by  the  Administrator. 

(i)  If  the  owner  or  operator  elects  not 
to  retain  the  daily  average  (or  batch 
cycle  daily  average)  values,  the  owner  or 
operator  snail  notify  the  Administrator 
in  the  next  Periodic  Report  The 
notification  shall  identify  the  parameter 
and  unit  of  equipmmit. 

(ii)  If,  on  any  operating  day  after  the 
owner  or  operator  has  ceased  recording 
daily  average  (or  batch  cycle  daily 
average)  values  as  provided  in 
paragraph  (h)(2)  of  this  section,  there  is 
an  excursion  as  defined  in  paragraph 
(h)(2)(iv)  of  this  section,  the  owner  or 
operator  shall  immediately  resiune 


retaining  the  daily  avenge  (or  batch 
cycle  daily  average)  value  for  each 
operating  day  and  shall  notify  the 
Administrator  in  the  next  Periodic  - 
Report.  The  owner  or  operator  shall 
continue  to  retain  each  daily  average  (or 
batch  cycle  daily  avmage)  value  until 
another  period  of  6  consecutive  months 
has  passed  without  an  excursion  as 
defined  in  paragraph  (h)(2Kiv)  of  this 
section. 

(iii)  The  owner  or  operator  shall  retain 
the  records  specified  in  paragraphs 
(h)(l)(i).  (h)(l)(u),  and  (h)(l)(vi)  of  this  . 
section,  for  the  duration  specified  in     '^ 
paragraph  (h)  of  this  section.  For  any 
calendar  week,  if  compliance  with 
paragraphs  (h)(l)(i)  through  (hKl)(iv)  of 
this  section  does  not  result  in  retention 
of  a  record  of  at  least  one  occurrence  or 
measured  parameter  value,  the  owner  or 
operator  shall  record  and  retain  at  least 
one  parameter  value  during  a  period  of 
operation  other  than  a  start-up. 
shutdown,  or  malfunction. 

(iv)  For  purposes  of  paragraph  (h)  of 
this  section,  an  excuraion  means  that 
the  daily  average  (or  batch  cycle  daily 
average)  value  of  monitoring  data  for  a 
parameter  is  greater  than  the  maximum, 
or  less  than  the  minimimi  established 
value,  except  as  provided  in  paragraphs 
(h)(2)(iv)(A)  and  (h)(2)(iv)(B)  of  this 
section. 

(A)  The  daily  average  (or  batch  cycle 
daily  average)  value  during  any  start-up. 
shutdown,  or  malfunction  shall  not  be 
considered  an  excursion  for  purposes  of 
paragraph  (h)(2)  of  this  section,  if  the 
owner  or  operator  follows  the  applicable 
provisions  of  the  start-up,  shutdown, 
and  malfunction  plan  required  by 

§  63.6(e)(3). 

(B)  An  excused  excursion,  as 
described  in  §  63.1334(g),  shall  not  be 
considered  an  excursion  for  purposes  of 
paragraph  (h)(2)  of  this  section. 


Tables  to  Subpart  )JJ  of  Part  63     . 

Table  l.— Applicability  of  General  Provisions  to  Subpart  JJJ  Affected  Sources 


Retorance 


63.1(a)(1) l. 

63.1  (a)(2)-63.1  (a)(3) 
63.1  (aM4)  „. 


~t — 


63.1  (aH5) ... 

83.1(aM6)-63.1(a)<8) 

63.1(a)(9)  .. 
63.1(a)(10) 

63.1(a)(1l)...., 

63.l(aMi2)-6ai(aKl4) 
63.1(bM1)  __.j„ 

63.1  (bK2) 


Apples  to 
subpaitJJJ 


No 

Yes. 

No.„ 

No™ 

Yes. 

Yes. 

Yes  . 

Yes. 


ConwnonI 


§63.1312  apecilies  definitions  in  addMon  to  or  that  supersede  definitions  In  §63.2. 

Subpart  JJJ  (fha  table)  specifies  ttie  applicability  of  each  paragraph  in  sutjpart  A  to  sut>- 

pert  JJJ. 
Reserved. 

Reserved. 

Subpart  JJJ  and  other  cross-raferenced  subparts  specify  calendar  or  operating  day. 

Subpart  JJJ  (this  table)  specifies  Ihe  applicability  of  each  paragraph  in  subpart  A  to  sub- 
part JJJ. 
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Table  1 .— Appucabiuty  of  General  Provisions  to  Subpart  JJJ  Affected  Sources— Continued 


R6f8f0nc6 


Applies  to 
subpart  JJJ 


CocTwnenl 


63.1(b)(3) 

63.1(c)(1) 

63.1(c)(2) 
63.1(c)(3) 
63.1(c)(4) 
63.1(c)(5) 


63.1(d) 

63.1(e) 

63.2  ^. 

63.3  

63.4(a)(1)-63.4(a)(3) 

63.4(a)(4) 

63.4(a)(5) 

ww<^^UJ      •••••••••■•■••••■■■■■■ 

63.4(c)  . - 

63.5(a) 

63.5(b)(1) 

63.5(b)(2) 

63.5(b)(3)  ..„. 

63.5(b)(4) 

63.5(b)(5) .._, 

63.5(b)(6) 

63.5(c)  

63.5(d)(1)(i) 
63.5(d)(1)(iO 


63.5(d)(1)(Hi) 

63.5(d)(2) 

63.5(d)(3) 

63.5(d)(4) 

63.5(e) 

63.5(fM1) 

63.5(f)(2) 

63.6(a) 

63.6(b)(1) 

63.6(b)(2) 

63.6(b)(3) „, 

63.6(b)(4) 

63.6(b)(5) 

63.6(b)(6) 

63.6(b)(7) 

63.6(c)(1) _., 

63.6(c)(2) 

63.6(c)(3) 

63.6(c)(4) 

63.6(c)(5) 

63.6(d) 

63.6(e) 


63.6(0(1)  . 
63.6(0(2)  . 
63.6(0(3)  . 
63.6(g)  .... 
63.6(h)  .... 

63.6(i)  

63.6(D  

63.7(a)(1) 
63.7(a)(2) 
63.7(a)(3) 
63.7(b)  .... 
63.7(c)  .... 
63.7(d)  .... 
63.7(e)  .... 


63.7(0  . 
63.7(g) 


No.. 

Yes 

No.. 
No.. 
Yes. 
Yes 

No.. 

Yes. 

Yes 

Yes 

Ye*. 

No.. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

No.. 

Yes. 

No.. 

Yes. 

No.. 

No.. 

No. 

Yes 

Yes 

Na 

Yes 

Yes. 

Yes. 

Yes. 

Yes 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

No.. 

Yes. 

Yes 

Yes. 

No.. 

No.. 

Yes. 

No.. 

Yes 

Yes. 

Yes 

Yes. 

Yes. 

No.. 

Yes 

Yes. 

Yes. 

No.. 

Yes. 

No. 

No. 

Yes. 

Yes 

Yes. 
Yes 


§63.1310(b)  provides  documentation  requirefnenls  for  TPPUs  rtot  cor«idered  affected 
sources. 

Subpart  JJJ  (ttvs  table)  specifies  tf>e  applicability  of  eacfi  paragraph  in  subpart  A  to  sub- 
part JJJ. 

Area  sources  are  not  subject  to  subpart  JJJ. 

Reserved. 

Except  VnaX  affected  sources  are  not  required  to  submit  notifications  overridden  by  tfiis 

table. 
Reserved. 

§63.1312  specifies  those  subpart  A  definitions  ttiat  apply  to  subpart  JJJ. 
Subpart  JJJ  specifies  those  units  of  measure  ttwt  apply  to  subpart  JJJ. 

Reserved. 


Reserved. 

Area  sources  are  not  subject  to  subpart  JJJ. 

§  63.1310(1)  specifies  requirements. 
Reserved. 

Except  tfiat  for  affected  sources  subject  to  subpart  JJJ,  emission  estimates  specified  in 

§63.5(d)(1)(ii)(H)  are  not  required. 
Except  that  §63.1 335(e)(5)  specifies  Notification  of  Compliance  Status  requirements. 

Except  §63.5(d)(3)(K)  does  not  apply. 


Except  that  where  §  63.5(d)(1)  is  referred  to,  §63.S(d)(1)(i)  does  not  apply. 


Reserved. 

§63.131 1  specifies  the  compliance  date. 

Reserved. 
Reserved. 

Reserved. 

Except  the  plan,  arxj  any  records  or  reports  of  start-up,  shutdown  and  malfuriction  do 
not  apply  to  Group  2  emission  points,  unless  ttiey  are  included  in  an  emissior^  aver- 
age. 

Except  §  63.7(c),  as  referred  to  in  §63.6(0(2)(iiO(D).  does  not  apply. 


Subpart  JJJ  does  not  require  opacity  and  visible  emission  standards. 
Except  for  §63.6(i)(15),  which  is  resen/ed. 


§63.1335(e)(5)  specifies  submittal  dates. 

§63. 1333(a)(4)  specifies  notification  requirements. 


Except  that  performance  tests  must  be  conducted  at  maximum  representative  operating 
conditions.  In  addition,  some  of  ttie  testing  requirements  specified  in  subpart  JJJ  are 
not  consistent  with  §  63.7(e)(3). 

Except  that  references  to  the  Notification  of  Compliance  Status  report  in  §  63.9(h)  are 
replaced  with  the  requirements  in  §63.1 335(e)(5). 
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Table  i.— Appucabiuty  of  General  Provisions  to  Subpart  JJJ  Affected  Sources— Continued 


Reference 


Applies  to 
subpart  JJJ 


Comment 


63.7(ti)  .... 

63J(aK1) 

63.8(a)(2) 

63.8(a)(3) 

63.8(a)(4) 

63.8(bM1) 

63.8(b)(2) 

63.8(b)(3). 

63.8(0(1  )(i)  .,.. 

63.8(0(1  )(ii) 

63.8(0(1  )(H«) 

63.8(0(2) 

63.8(0(3) 

63.8(0(4) 
63.8(0(5)-63(.8(0(8) 

63.8(d)  i „... 

63.8(e)  4 

63.8(f)(1>-63i8(f)(3) 
63.8(f)(4)(i)  . 
63.8(f)(4)(ii)  . 
63.8(f)(4)(i«) 
63.8(f)(5)(i)  . 
63.8(f)(5)(ii) . 
63.8(0(5)(iH) 

63.8(f)(6) 

63.8(g)  

63.9(a) 

63.9(b)  

63.9(c)  

63.9(d)  

63.9(e)  

63.9(f)  

63.9(g)  

63.9(h)  

63.9(i) 

63.9(j)  

63.10(a)  

63.10(b)(1) .. 
63.10(b)(2)  .. 
63.10(b)(3)  .. 

63.10(c)  

63.10(dJ(1) .. 
63.10(d)(2)  .. 
63.10(d)(3)  .. 
63.10(d)(4)  .. 
63.10(d)(5)  .. 


63.10(e)  .... 

63.10(f)  

63.10(d)(4) 

63.12  

63.13  

63.14  

63.15  


YW  . 

Yes. 

No. 

No... 

Ym. 

Yas. 

No..: 


Yas. 

Nou 

Y«i. 

Ye«. 

Yes. 

No.. 

No.. 

No. 

No. 

Yes. 

No.. 

No. 

No. 

Yes. 

No. 

Yas. 

No. 

No.. 

Yes. 

No.. 

Yes. 

Yes. 

No. 

No.. 

No. 

No.. 

Yes. 

Na 

Yes. 

Yes. 

Yes. 

No.. 

No.. 

Yes. 

Na 

No.. 

Yes. 

Yes 


Na 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 


Except  §63.7(hK4)(ii)  is  not  applicable.  sirKe  the  site-specific  test  plans  in  §  63.7(c)(3) 
are  not  required. 


Reserved. 


Subpart  JJJ  specifies  locations  to  conduct  monitonng. 


§63.1334  specifies  monitoring  frequency. 


Timeframe  for  submitting  request  is  specified  in  §63. 1335(e). 


Sut^part  JJJ  does  not  require  continuous  emission  monitors. 
Data  redudion  procedures  specified  in  §  63.1 335(d). 

Subpart  JJJ  does  not  require  an  initial  notification. 


Subpart  JJJ  does  not  require  opacity  and  visitile  emission  standards. 
§63. 1335(e)(5)  specifies  Notification  of  Compliance  Status  requirements. 


§63.1310(b)  requires  documentation  of  sources  that  are  not  affected  sources. 
§63.1335  specifies  recordkeeping  requirements. 


Subpart  JJJ  does  not  require  opacity  and  visit)le  emission  standards. 

Except  that  reports  required  by  §63.10(d)(5)(i)  may  be  submitted  at  the  same  time  as 
PeriodK  Reports  specified  in  §63. 1335(e)(6).  The  start-up,  shutdown,  and  malfunction 
plan,  and  any  records  or  reports  of  start-up,  shutdown,  and  malfunction  do  not  apply 
to  Group  2  emission  poirrts  unless  they  are  included  in  an  emissions  average. 


Table  2.— Group  l  Storage  Vessels  at  Existing  Affected  Sources 


•Maximum  true  vapor  pressure  of  total  organic  HAP  at  storage  temperature. 


Federal  Register  /  Vol.  61,  No.  178  /  Thursday,  September  12,  1996  /  Rules  and  F-jgulations  48285 


Table  3.— Group  1  Storage  Vessels  at  Existinq  Affected  Sources  PROouctNG  the  Listed  Thermoplastics 


Chemical* 


Vessel  capadty 
(cubic  meters) 


Vipor 

pressure^ 

Qdlopescah) 


Polystyrene,  continuous  processes 
Nitrite«^  ...» 


Styrene/acrytonitrito  mixture 
AciyloniBvo  » M 


Acryiofiiviio  ••••»••>•••••••••■•••«••• 


23.78 . ,. 

276.7 

238«ld<75.7 
cioSt •.....•. 

2  13.26 


20.47 
21.62 
214.2 
21.9 
21.8 


■Vessel  capacity  and  vapor  pressure  criteria  are  specific  to  the  listed  chemical.  When  chemical  not  Ested  Ci.e.,  — ).  vessel  capacity  and  vi^xx 
pressure  criteria  apply  to  all  chemicals  regulated  by  this  rule  for  a  given  subcategory. 
•    ^Maximumtrue  vapor  pressure  of  total  organic  HAP  at  storage  temperature. 

<The  appEcabiity  crilew  in  Table  2  of  this  subpart  shaU  be  used  for  chemicats  not  specifically  listed  in  this  table  (Le.,  Table  3). 

Table  4.— Group  1  Storage  Vessels  at  New  Affected  Sources 


Vessel  capacity  (cubic  meters) 


Vapor 

pressure* 

(Mopascals) 


38  s  capacity  <  151 
151  s  capacity „. 


213L1 
20.7 


■Maximum  true  vapor  pressure  of  total  organic  HAP  at  storage  temperature. 

Table  5.— Group  1  Storage  Vessels  at  New  Affected  Sources  PROouaj^j  the  Listed  Thermoplastics 


Thermoplastic 


Chemical^ 


Vessel  capadfy 
(cubic  meters) 


/aporpr 
(Idlopa 


pressure* 


ASA/AMSAN  « _ „ 

oAN,  continuous  ■»...••.•••••■.••.••«•••».. 


Styrene/acryfcxwtrile  mixture 
Acrylonitrie 


Nitr«e«^ :. 

Polystyrene,  continuous  processes 


Acrykinilile 


ABS,  continuous  mass 


Styrene 


23.78 

275.7 

22,271 

2151  

230and<161  ._... 

2161 

21355 

219.6  and  <45.4  .. 
245.4  and  <1 09.8 

2109.8 „. 

246.43 

238  and  <45.43  ... 
246.43 


20.47. 

21.62. 

0.6Svp<0.7. 

0.7£vp2l0. 

vp2l0. 

vp2l0. 

21.8. 

VP27.48. 

VP20.61. 

vp2a53. 

20.078. 

VP213.1. 

VP20.53. 


■Vessel  capacity  arxJ  vapor  pressure  critaria  are  SMcific  to  the  listed  chemical.  Wfien  chemical  not  listed  O-0-.  — ).  vessel  capacity  and  Vapor 
pressure  criteria  apply  to  ail  chemicals  regulated  t>y  this  rule  for  a  given  sut)category. 
^Maximum  true  vapor  pressure  of  total  organic  HAP  at  storage  temperature. 
<The  applicability  criteria  in  Table  4  of  this  sut)part  shall  be  used  for  chemicals  not  spedficalty  listed  in  this  table  (t.e.,  Table  5). 


Table  6.— Known  Organic  Hazardous  Air  Pollutants  From  Thermoplastic  Products 

Organic  HAP/chenHcal  name  (CAS  No.) 

Thermodastic  oroduct/subcateoorv 

Acetal- 

dehyde 

(75-07-0) 

Acrylonitrile 
(107-T3-1) 

1.3  Buta- 
diene (106- 
99-0) 

1.4- 

Dioxane 

(123-91-1) 

Ethylene 

Glycol 

(107-21-1) 

Methanol 
(67-66-1) 

Styrerw 
(100-42-6) 

ABS  latex  _ 

ABS  using  a  batch  emulsion  process 

ABS  using  a  batch  suspension  process  ... 
ABS  using  a  continuous  emulston  process 
ABS  using  a  continuous  mass  process  .._ . 

ASA/AMSAN  „ 

EPS  ...   .._ ». - 

..„.„...._...„. 

• 
• 
• 
• 
• 
• 

• 
• 
• 
• 
• 
• 

• 



• 

• 

• 
• 

• 
• 
• 

• 

• 

• 
• 

MABS  ..... 

MBS      . - 

• 

• 

• 

Nitrite  resin  

• 
• 
• 
• 

• 
• 

• 

• 

PET  using  a  batch  dhnethyl  terephthalate 
process                           

PET  using  a  batch  terephthalic  acid  proo' 
ess            „                      .       

- 

PET     using     a     centimmis     dimethyl 
tnrwihthAlntn  nrncf^fts                     

PET  using  a  continiwus  terephthalic  add 
process  ., 
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TAfiLE  6.— Known  Orqanic  Hazardous  Air  Pollutants  From  Thermoplastic  Products— Continued 


Ttwmwplasfc  product/subcategofy 


PET  using  a  continuous  terephthaic  add 
high  viscotity  multiple  end  finisher  proc- 
ess   

Poiystyrene  fesin  using  a  beAch  process 
Polystyrene    resin    using    a    corNinuous 

process  .., „ •»m..»...„.. 

SAN  using  a  batch  process  

SAN  using  ai  continuous  process 


Organic  HAP/chemical  name  (CAS  No.) 


Acetai- 

dehyde 

(7&-07-0) 


Acrytonitrile 
(107-13-1) 


• 


1,3  Buta- 
diene (106- 
99-0) 


1,4- 

Dioxane 

(123-91-1) 


Ethylene 

(^ycd 

(107-21-1) 


Methanol 
(67-66-1) 


Styrene 
(100^42-5) 


• 
• 
• 


CAS  No.^^hemicai  Abstract  Service  Number. 

ABS>Acrvlonithle  butadwne  styrene  resia 

ASA/AMSAN-Acrylonithie  styrene  resin/alpha  methyl  styrene  acrylonitrile  resin. 

EPS-e;q)^ndabie  polystyrerw  resin. 

MABS-milfiyl  methacrytate  acrytonitrile  butadiene  styrene  resin. 

PET-poly(ethyler)e  terephthaiate)  resin. 

AANi^styrene  acrylonitrile  resin. 

MBS-metfiyi  methacrytate  butadiene  styrene  resin. 


Table  7.— Group  l  Batch  Process  Vents— Monitoring.  Recordkeeping,  and  Reporting  Requirements 


CoMrol 


device 


Thermal  Indiiefator 


Catalytic  Inciherator 


Boiler  or  Process  Heater  with  a 
design  heat  input  capacity  less 
than  44  megawatts  and  where 
the  batch  process  vents  or  jig- 
gregate  batch  vent  streams 
are  not  tntnoduced  with  or 
used  £is  the  primary  fuel. 


Flare 


Parameters  to  be 
monitored 


Fwebox  temperature* 


Temperature  up- 
stream and  down- 
stream of  ttie  cata- 
lyst bed. 


Firebox  temperature* 


Presence  of  a  ftame 
at  the  pilot  light. 


Recordkeeping  and  reporting  requirements  for  monitored  parameters 


1.  Continuous  records  as  specified  in  §63.1326(e)(1).*> 

2:  Record  and  report  the  average  firebox  temperature  measured  during  the  perform- 
aix»  lest— NCS.*: 

3.  Record  the  batch  cycle  daily  average  firebox  temperature  as  specified  in 
§63. 1326(e)(2). 

4.  Report  al  batch  cyde  daily  average  temperatures  ttwt  are  t>elow  ttie  minimum  op- 
erating temperature  established  In  the  NCS  or  operating  permit  and  all  instances 
wtien  monitoring  data  are  not  collected — PR.*"* 

1.  ContirHXHJS  records  as  specified  in  §63.1326(e)(1).'> 

2.  Record  and  report  the  average  upstream  and  downstream  temperatures  arxj  the 
average  temperature  difference  across  the  catalyst  bed  measured  during  the  per- 
formarwe  test— NCS.' 

3.  Record  ttie  batch  cycle  daily  average  upstream  temperature  and  temperature  dif- 
ference across  catalyst  bed  as  specified  In  §63. 1326(e)(2). 

4.  Report  all  batoh  cycle  daily  average  upstream  temperatures  that  are  below  the 
minimum  upstream  temperature  established  in  the  NCS  or  operating  pernirt- PR.o* 

5.  Report  all  batch  cycle  daily  average  temperature  differences  across  the  catalyst 
bed  that  are  below  ttie  minimum  difference  estat)iished  in  the  NCS  or  operating 
permit — PR.<«e 

6.  Report  all  instances  when  monitoring  data  are  not  collected.' 

1.  Continuous  records  as  specified  in  §63.1326(e)(1).» 

2.  Record  and  report  ttie  average  firebox  temperature  measured  during  the  perform- 
ance test— NCS.'^ 

3.  Record  ttie  tMrtch  cyde  daily  average  firebox  temperature  as  specified  in 
§63.1326(e)(2).<« 

4.  Report  al  batch  cyde  daily  average  temperatures  that  are  below  the  minimum  op- 
erating temperature  established  In  the  I^CS  or  operating  permit  and  all  instances 
wtien  monitoring  data  are  not  collected— PR.*"' 

1.  Hourly  records  of  wtiether  ttie  monitor  was  continuously  operating  dunng  batch 
emission  episodes,  or  portions  thereof,  selected  for  control  and  wtiettier  the  pilot 
flame  was  continuously  present  during  said  periods. 

2.  Record  and  report  the  presence  of  a  flame  at  the  pilot  light  over  the  fun  period  of 
the  compliance  determination— NCS.<' 

3.  Record  ttie  times  and  durations  of  all  periods  during  batch  emission  episodes,  or 
portions  thereof,  selected  for  control  wtien  a  pilot  flame  is  at>sent  or  ttie  monitor  is 
not  operating. 

4.  Report  the  times  arxl  durations  of  all  periods  during  batch  emission  episodes,  or 
portions  ttiereof,  selected  for  control  when  all  pilot  flames  of  a  flare  are  absent- 
PR." 
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Table  7.— Oroup  1  Batch  Process  VEhrrs— MoNrroRiNG,  RECOROKEEPtNG,  and  Reporting  Requirements— 

Continued 


Control  itevice 


Scrubber  for  halogenated  batch 
process  vents  or  aggregate 
batch  vent  streams  (Note: 
ControNed  by  a  combustion 
device  other  than  a  Race). 


Oo 


Abeoifoerr 


Do 


Condenser' 


Caftx>n  Adsort)er' 


Do 


AM  Control  Devices 


Do 


Parameters  to  be 
monitored 


pH  of  scrubber  eflhi- 
ent,and. 


Scrubber  iquid  How 
rate. 


Exit  temperature  of 
ttie -cteortjing  liq- 
uid, and. 


Exit  specific  gravity 
for  the  abeort)ing 
iquid. 


Exit  (product  side) 
terrperalure. 


Total  regeneration 
stream  mass  flow 
during  cartxxi  bed 
regerwrabon 
cycle(s),  and. 


Temperature  of  the 
cartxxi  bed  after 
regeneration  arxl 
wittiin  15  minutes 
of  completing  any 
cooling  cycle(s). 


Preserve  of  flow  dH 
verted  to  the  at- 
mosphere from  the 
device  or. 


toc^st^  • 


Monthly  inspections 
of  sealed  vatves. 


Recordkeeping  and  reporting  requirements  for  monilored  parameters 


1.  Continuous  records  as  specified  in  §63.l326(e)(1).*> 

2.  Record  and  report  the  average  pH  of  the  scrubber  effluent  measured  during  the 
performance  test— NCS.<' 

3.  Record  the  batch  cyde  daily  average  pH  of  the  scrubber  effluent  as  specified  in 
§63. 1326(e)(2). 

4.  Report  al  batch  cyde  daily  average  pH  values  of  the  scrubber  effluent  that  an 
below  Ihe  minimum  operating  pH  estabtshed  in  the  NCS  or  operating  permit  and 
all  instances  when  monitoring  data  are  not  collected— PR.<*« 

1.  Continuous  records  as  specified  in  §63.1326(e)(l).i> 

2.  Record  and  report  tf>e  scrubber  liquid  flow  rate  measured  during  the  performance 
test— NCS.' 

3.  Record  the  batch  cyde  daily  average  scrubber  liquid  flow  rate  as  specified  in 
§63.1326(e)(2). 

4.  fteport  all  batch  cyde  daily  average  scrubber  liquid  flow  rates  that  are  below  tfw 
minimum  flow  rate  established  in  the  NCS  or  operating  permit  wA  all  instances 
when  monitoring  data  are  not  coNecled — PR.<|' 

1.  Continuous  records  as  specified  in  §63.1326(e)(1).t> 

2.  Record  and  report  the  average  exit  temperature  of  tfie  abeorbing  iquid  measured 
during  the  performance  test— NCS.<' 

3.  Record  tfte  batch  cycle  daily  average  exit  temperature  of  tm  abeortiing  liquid  as 
specified  m  §63. 1326(e)(2)  for  each  batch  cyde. 

4.  Report  all  tfie  t>atch  cyde  daily  average  exit  temperatures  of  tfw  abeortjing  liquid 
that  are  betow  tf>e  minimum  operating  temperature  established  in  ttw  NCS  or  oper- 
ating permit  and  alt  Instances  when  monitoring  data  are  not  colectod — f*R.o* 

1.  Continuous  records  as  specified  in  §63.1326(e)(1).i> 

2.  Record  arxf  report  the  average  exit  specific  gravity  measured  during  ttie  perform- 
ance test— NCS.'' 

3.  Record  tfw  batch  cycle  daily  average  exit  specific  gravity  as  specified  In 
§63.1326(e)(2). 

4.  Report  al  batch  cyde  daily  average  exit  specific  gravity  values  that  are  below  tfw 
minimum  operating  temperature  established  in  tfw  NCS  or  operating  permit  and  afl 
instarxses  wtien  monitoring  data  are  not  collected— PR.<>* 

1.  Continuous  records  as  specified  in  §63.l326(e)(1).'> 

2.  Record  arxl  report  the  average  exit  temperature  measured  during  tfw  performance 
test-NCS.c 

3.  Ftecord  tfw  tiatch  cyde  daily  average  exit  temperature  as  specified  In 
§63.1326(e){2). 

4.  Report  all  batch  cycle  daily  average  exit  temperatures  tfwt  are  above  ttw  maxi- 
mum operatirig  temperature  established  in  tfie  NCS  or  operating  permit  and  ai  in- 
stances wfwn  monitoring  data  are  not  collected — PR.«* 

1.  Record  tfw  total  regeneration  stream  mass  flow  for  each  carbon  bed  regerwration 
cyde. 

2.  Record  arxl  report  tfw  total  regerwration  stream  mass  flow  during  each  cartxxi  twd 
regeneration  cycle  measured  during  the  perfomnance  test — NCS.<^ 

3.  Report  ail  carbon  bed  regerwration  cydes  wfwn  the  total  regeneration  stream 
mass  flow  is  atx>ve  the  maximum  mass  How  rate  estatilished  in  the  NCS  or  operat- 
ing permit — PR.""* 

1.  Record  the  temperature  of  tfw  cartxxi  bed  after  each  regerwration  arxl  witfwi  15 
minutes  of  completing  any  coofing  cycle(s). 

2.  Record  and  report  the  temperature  of  the  caitxxi  twd  after  each  regerwration  arxj 
witfwi  15  minutes  of  completing  any  cooling  cydes(s)  measured  during  tfw  per- 
formance test— NCS.f 

3.  Report  aH  cartxxi  bed  regeneration  cycles  wfwn  tfw  temperature  of  the  cartxxi  twd 
afier  regerwration,  or  witfiin  15  minutes  of  completing  any  cooling  cyde(s),  is 
above  tfw  maximum  temperature  estat>lisfwd  in  tfw  fJCS  or  operating  perrnit— 
PR.<»« 

1 .  Hourty  records  of  whetfwr  tfw  flow  irxfcator  was  operating  during  batch  emission 
episodes,  or  portions  thereof,  seleded  for  control  and  wtwtfwr  flow  was  detected  at 
any  time  dunng  said  periods  as  specified  in  §  63.1 326(e)(3). 

2.  Record  and  report  tfw  times  and  durations  of  all  penods  dunng  batch  emission  epi- 
sodes, or  portions  tfwreof,  selected  for  control  when  emissions  are  dr/erted 
tfwough  a  bypass  Krw  or  tfw  flow  indicator  is  not  operating— PR.*! 

1.  Records  that  monthly  inspections  were  performed  as  specified  in  §63.1326(e)(4)(i). 

2.  Record  and  report  all  monthly  inspections  that  show  tfw  valves  are  not  closed  or 
the  seal  has  been  changed — PR." 
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Table  7.— Group  1  Batch  Process  Vents— Monitoring,  Recordkeeping,  and  Reporting  Requirements— 

Continued 


Control  device 


Parameters  to  be 
monitored 


Recordkeeping  and  reporting  re()uirem«its  tor  monitored  parameters 


Absorber.  Condenser,  and  Car- 
bon AdsorDer  {as  an  alter- 
native to  the  requirements  pre- 
viously presented  in  this  table). 


Corv»ntration  level 
or  reading  IrxJi- 
cated  by  an  or- 
ganic monitoring 
device  at  the  outlet 
ol  the  control  de- 
vice. 


1.  Continuous  records  as  specified  In  §63.13e6(e)(1).*> 

2.  Record  ancT  report  the  average  concentration  level  or  reading  measured  during  the 
performance  test — NCS.' 

3.  Record  the  taltch  cyde  daily  average  concentration  level  or  reading  as  specified  in 
§63. 1326(e)(2). 

4.  Report  all  batch  cyde  dafly  average  concentration  levels  or  readings  that  are 
above  the  maximum  corx»ntration  or  reading  established  in  the  NCS  or  operating 
permit  and  al  instar>ces  wtien  monitoring  data  are  not  collected— PR.*** 


■Monitor  mey  be  instaled  in  the  firebox  or  in  the  ductwork  immeduitely  downstream  of  the  firebox  before  any  substantial  heat  exchange  is  erv 
countered. 
""Continuous  records"  is  defined  in  §63.11 1 . 

<:  NCS  -  NdifKation  of  Compliance  Status  described  in  §63. 1335(e)(5). 
<"  PR  -  Periodic  Reports  described  in  §63. 1336(e)(6). 

«The  penodic  reports  shaN  indude  the  duratnn  of  periods  vxhen  mohrtoring  data  are  not  collected  as  specified  in  §63.1335(e)(6)(iii)(C). 
'Altemativflly.  these  devices  may  connpiy  with  the  organic  monitoring  device  provisions  listed  at  the  end  of  this  table. 

V 

Table  8.— Operating  Parameters  for  Which  Levels  Are  Required  to  Be  Established  for  Continuous  and 

Batch  Process  Vents  and  Aggregate  Batch  Vent  Streams 


Devk» 


Thermal  irvinerator 
Catalytic  incirierator 


Boter  or  process  heater 

Scrutiber  for  IMogenated  vents 
AbeortMr |.„ 

Condenser  „i_ „.._„...__».„ 

CaitMn  absorcer  


Other  devices  (or  as  an  alternate  to  the 
requirements  previously  presented  in 
this  table)' 


Parameters  to  t>e  monitored 


Firebox  temperature 

Temperature  lifjstream  and  downstream  of  the  catalyst  bed 


Firetx>x  temperature ™ „ „ 

pH  of  scrubtwr  effluent;  and  scrubber  Kquid  ftow  rate 

Exit  temperature  of  the  absortiing  liquid;  and  exit  specific 
gravity  of  the  at>sorbing  iqukL 

Exit  temperature .', 

Total  regeneration  stream  mass  flow  during  cartxxi  bed  re- 
generation cycle;  and  temperature  of  ttie  caitoon  tsed  after 
regeneraiien  (and  wittwi  15  minutes  of  completing  any 
cooling  cyde(s)). 

HAP  concentralkxi  level  or  reading  at  outlet  of  devk» 


Estabfished  operating  parameter(s) 


Minimum  temperature. 

Minimum  upstream  temperature;   and 

minimum      temperature      difference 

across  the  catalyst  bed. 
Minimum  temperature. 
Minimum  pH;  and  minimum  flow  rate. 
Minimum   temperature;    and    minimum 

specific  gravity. 
Maximum  temperature. 
Maximum   mass   flow;   and   maximum 

temperature. 


Maximum  HAP  concentratfon  or  read- 
ing. 


•CoTKentratKxi  is  measured  instead  of  an  operating  parameter. 
(FR  Doc.  96-^2781  Piled  9-11-^;  8:45  am] 
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SECUmrCS  AMD  EXCHANGE 


17CFRP«rt240 

! 

>  N^L  34-37SiaA:  Fit  No.  87-Sfr- 


•q 


Order  Ewputton  ObUgaHons 

AQBICV:  Securities  and  Exchange 
Commiflsian. 

action:  Fiaal  Rules. 


t:  The  Securities  and  Exchange 
Commission  ("CcHnmission")  is 
adopting  a  new  rule  requiring  the 
display  of  customer  limit  orders  and 
amending  s  current  rule  governing 
publication  of  quotations  to  enhance  the 
quality  of  published  quotations  for 
securities  snd  to  enhanow  competition 
and  pricing  efficiency  in  our  madcets. 
These  rules  have  been  designed  to 
address  growing  caocems  about  the 
handling  of  customer  orden  far 
securities. 

Spedficilly,  the  Commissicni  is 
adopting  new  Rule  llAcl-4  ("Display 
Rule")  under  the  Securities  Exchange 
Act  of  1934  ("Exchange  Act")  to  require 
the  display  of  customer  limit  (Htlera 
priced  better  than  a  specialist's  or  over- 
the-countef  ("OTC')  market  maker's 
quote  or  that  add  to  the  size  associated 
with  such  quote.  The  Ck>mmis8ion  also 
is  adopting  amendments  to  Rule  llAcl- 
1  ("Quote  Rule")  undn  the  Exchange 
Act  to  require  a  market  maker  to  publish 
quotations  for  any  listed  security  when 
it  is  responsible  for  more  than  1%  of  the 
aggregate  trading  vol\ime  for  that 
security  and  to  make  publicly  available 
any  superior  prices  that  a  market  maker 
privately  quotes  through  certain 
electronic  commimications  networks 
("ECNs")  ("ECN  amendment").  Finally, 
the  Commission  is  defarring  action  on 
proposed  Rule  llAcl-5  ("Price 
bnprovement  Rule"). 

ffFECnVE  DATE:  January  10, 1997.  For 
specific  phase-in  dates  for  the  Display 
Rule,  see  sscti(Hi  in.A.3.d  of  this 
Release.      | 

FOR  FUimfiR  MFOnMATION  CONTACT: 
Elizabeth  Hrout  Lefler  or  Gail  A. 
Marshall  regarding  amendments  to  the 
Quote  Rule  and  David  Oestreicher 
regarding  the  Display  Rule  at  (202)  942- 
0158,  Division  of  Market  Regulation. 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  N.W..  Mail  Stop  5-1.. 
Washington  D.C.  20549. 


SUPPUMENTAIIV  MFONMATION: 
L  lutowlvctiaii  and  Somiiury 

On  September  29. 1995.  the 
Commission  issued  a  release '  propoding 
for  comment  new  Rules  llAcl-4  0od 
1 1  Acl-5  and  amendments  to  Rule 
llAcl-1 2  undw  the  Exchai^  Act'  As 
proposed,  new  Rule  llAcl-4  DfCvid 
reouire  the  display  of  customer  limit 
orders  that  improve  certain  OTQjnarket 
makers'  and  specialists'  quotes  or  add  to 
the  size  associated  with  such  quotes. 
The  proposed  amendments  to  the  Quote 
Ride  would  require  OTC  market  makers 
and  specialists  who  place  priced  orders 
with  ECNs  to  reflect  those  orders  in 
their  published  quotes.  The  proposed 
Quote  Rule  amendments  also  would 
require  OTC  maricet  makers  and 
specialists  that  account  for  more  than 
1%  of  the  voliune  in  any  listed  security 
to  publish  their  quotations  fat  that 
security  ("Mandatory  Quote  Rule").  The 
Price  Improvement  Ru^  would  have 
required  OTC  market  makers  and 
specialists  to  provide  their  customer 
market  orders  an  opportunibrior  price 
improvement;  it  also  would  nave 
Induded  a  ncm-exclusive  safe  harbor  to 
satisfy  the  price  improvement 
obhgation.  ■^^..  .i. 

The  Commission  received  isf' 
comment  letters  (from  145  commenters) 
in  response  to  the  Proposing  Release.* 
Commenters  generally  supported  the 
Display  Rxile  and  the  Manoitory  Quote 
Ride,  with  some  commenters  suggesting 
specific  modifications  or  alternatives  to 
the  proposed  rules.  Commenters  also 
stq>ported  the  objectives  of  the  ECN 
amendment,  but  many  expressed 
ccmcems  that  diminishing  the 
anonymity  of  such  systems  would 
threatm  their  viability.  Most 
commenters  believed  the  Price 
Improvement  Rule  would  be  costly  to 
implement  and  would  not  be  necessary 
if  the  other  proposals  were  adopted. 

Ahet  considering  the  comments  and 
relevant  economic  research,  and  based 


'  Securitiaa  Exchange  Act  RelsaM  No.  36310 
(S«ptemb«r  29, 1995).  60  FR  52792  (October  10. 
199S)  ("Proposmg  ReloMa"). 

M7CFR240.11Acl-l. 

>  IS  US.C  7aa  to  7811  (1988). 

'The  comment  lattara  and  a  luminary  of 
commenu  have  been  placed  in  Public  File  Na  S7- 
30-95.  which  i*  available  for  inspection  in  the 
Conuniaaion'i  Public  Rafarence  Room.  The 
CnmmiMJon  received  oommenta  on  the  propoaals 
from  77  individual  investart.  tan  indiutiy 
associations,  seven  exchangee  and  the  National 
Association  of  Securities  Dealers  ("NASD"),  eight 
•cadamics,  41  market  paitidpants  and  tlM  United 
States  Department  of  lustica.  In  addition,  the 
Commission  met  with  reptesentatives  of  bmbar- 
dealecs,  self-regulatory  organizations  ("SROa"). 
industry  associations,  and  the  U.S.  Department  of 
Justice  to  discuss  the  proposals.  The  Commission 
has  conducted  its  own  »rnwinmff  analysis  of  the 
likely  economic  eSscts  of  the  various  proposals. 


on  the  Commission's  experience  with 
the  development  of  the  national  maricet 
system  ("NMS")  and  its  knowledge  of 
current  market  practices,  the 
Commission  is  adc^ting  the  Display 
Rule  and  the  propoeed  amendments  to 
the  (^ote  Rule,  with  certain 
modifications.  The  (ilommission  believes 
that  these  modifications  are  consistent 
with  the  proposals  and  responsive  to 
io&any  of  die  concerns  voiced  by  the 
commenters. 

The  Display  Ride  adopted  today 
requires  OTC  market  m^cers  and 
specialists  to  display  the  price  and  full 
size  of  customer  limit  orders  when  these 
orders  represent  buying  and  selling 
interest  that  is  at  a  better  price  than  a 
specialist's  or  OTC  maricet  maker's 
public  quote.  OTC  market  makers  and 
specialists  also  must  increase  the  size  of 
the  quote  for  a  particular  security  to 
reflect  a  limit  order  of  greater  than  de 
minimis  size  when  the  limit  cnder  is 
priced  equal  to  the  specialist's  or  OTC 
market  maker's  disseminated  quote  and 
that  quote  is  equal  to  the  natioaal  best 
bid  or  o£for. 

The  Commission  has  modified  the 
proposed  Display  Rule  in  some  respects 
in  response  to  comments.  The  proposal 
included  an  exception  to  permit  a 
specialist  or  OTC  market  maker  to 
deliver  a  limit  order  to  an  exchange  or 
registered  national  securities  association 
("association")  sponsored  system  that 
complies  with  the  Display  Rule.  This 
exception  has  been  expanded  to  permit 
delivery  to  ECNs  that  display  and 
provide  access  to  these  orders. 
Additionally,  with  regard  to 
implementation  of  the  rule,  the 
Conunission  has  provided  for  a  phase- 
in  over  a  one  year  period  for  non- 
exchange-traded  securities  covered  by 
the  Display  Ride. 

Today,  the  Commission  also  is 
adopting  two  significant  amendments  to 
the  Quote  Rule.  These  amendments  are 
designed  to  ensure  that  more 
comprehensive  quotation  information  is 
made  available  to  the  public.  The  first 
amendmoit  requires  a  specialist  or  OTC 
maricet  maker  to  make  publicly  available 
the  price  of  any  order  it  places  in  an 
ECN  if  the  ECN  price  is  better  than  the 
specialist's  or  OTC  market  maker's 
public  quotation.  The  Commission  has 
adopted  this  amendment  as  proposed, 
with  an  alternative  ("ECN  display 
alternative")  that  deems  OTC  market 
makers  and  specialists  in  compliance 
with  the  Quote  Rule  if  prices  these  OTC 
maricet  makers  and  specialists  enter  into 
an  ECN  are  publicly  disseminated  and 
the  ECN  provides  access  to  other  broker- 
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dealers  to  trade  at  those  prices.'  Thus, 
ore  market  makers  and  specialists  may 
comply  directly  with  the  ECN 
amendment  by  changing  their  public 
quote  to  reflect  their  ECN  order,  or  by 
using  an  ECN  that  facilitates  their 
compUance  with  the  rule  as  described 
above. 

Implementation  of  the  ECN  display 
alternative  requires  the  cooperation  of 
the  SROs  in  order  to  include  the  ECN 
prices  in  the  public  quotation  system 
and  to  provide  equivalent  access  to 
these  quotations.  The  Commission 
expects  the  SROs  to  work  expeditiously 
with  ECNs  that  wish  to  avail  themselves 
of  this  alternative  to  develc^  rules  or 
understandings  of  general  appUcability. 
The  Commission  is  prepared  to  act  if 
necessary  to  ensure  implementation  of 
the  ECN  display  alternative  prior  to  the 
efiisctive  date  of  the  Quote  Rule. 

The  second  amendment  to  the  Quote 
Rule  expands  the  categories  of  securities 
covered  by  the  Mandatory  Quote  Rule. 
As  amended,  the  Quote  Rule  will 
require  that  OTC  market  makers  and 
speciahsts  pubUsh  quotes  in  any  listed 
security  if  their  voliune  in  that  security 
exceeds  1%  of  the  aggregate  volume 
during  the  most  recent  calendar  qiiarter. 
Previously,  these  requirements  apphed 
oidy  to  certain  Usted  securities.^ 

The  Commission  is  deferring  final 
action  on  the  Price  hnprovement  Rule  at 
this  time.  The  Commission  will 
consider  the  eSiect  of  the  new  Display 
Rule  and  the  amendments  to  the  Quote 
Rule  adopted  today  before  determining 
the  appropriate  coiuse  of  action  on  that 
proposal. 

In  a  parallel  action,  the  Commission 
today  is  proposing  for  comment  an 
additional  amendment  to  the  Quote 
Rule.  The  proposed  amendment  would 
require  OTC  market  makers  and 
spedaUsts  that  accoimt  for  more  than 
1%  of  the  voliune  in  any  Nasdaq 
seauity  to  publish  their  quotations  for 
that  security.' 

n.  Basis  and  Purpose  of  the  Display 
Rule  and  Quote  Rule  Amendments 

Twenty  years  ago.  Congress  directed 
the  Commission — ^having  due  regard  for 
the  public  interest,  the  protection  of 
investors,  and  the  maintenance  of  fair 
and  orderly  markets — to  use  the 


>  Thto  altamativa  means  of  compliance  vdth  the 
ECN  amendment  is  referred  to  hereinafter  as  the 
"ECN  display  alternative". 

«  Additional  amendments  to  the  Quote  Rule 
adopted  today  provide  that  certain  Quote  Rule 
provisions  that  previously  applied  to  market  malcers 
that  elected  to  quote  a  Nasdaq  National  Market 
security  now  also  will  apply  to  market  maker* 
electing  to  quote  a  Nasdaq  SmallCap  sectirity.  See 
section  IILB.d.iii. 

^  See  Securities  Exchange  Act  Release  Na  37620 
(August  28,  lese)  ("Companion  Release"). 


Commission's  avithority  granted  under 
the  Exchange  Act  to  &ciUtate  the     ^ 
establishment  of  a  national  market 
system  for  securities.*  Congress  further 
determined  that  the  public  interest, 
investor  protection  and  the  maintenance 
of  fair  and  orderly  markets  required  the 
NMS  to  featiue: 

(i)  Economically  efficient  executirau; 

(ii)  Fair  competition  among  brokers 
and  dealers,  among  exchange  markets, 
and  between  exchange  markets  and 
markets  other  than  exchange  markets; 

(iii)  Public  availability  of  quotation 
and  transaction  information: 

(iv)  An  opportunity  to  obtain  b^t 
execution;  and 

(v)  An  opportimity  to  obtain 
execution  vrithout  dealer  intervention  to 
the  extent  consistent  with  economically 
efficient  executions  and  the  opportunity 
to  obtain  best  execution.' 

The  years  since  the  1975 
Amendments  have  witnessed  dramatic 
developments  in  the  U.S.  securities 
markets.  Last  stde  reporting,  which 
enables  investors  to  determine  the 
current  market  for  a  security,  has  been 
extended  to  OTC-traded  securities.  The 
Consolidated  (Rotation  System 
("CQS"),  which  allows  investors  to  view 
in  a  single  source  quotes  disseminated 
from  dispersed  market  centers,  did  not 
exist  in  1975.  The  Intermarket  Trading 
System  ("ITS"),  which  permits 
investors'  orders  in  certain  exchange- 
Usted  securities  to  be  routed  to  the 
market  center  displaying  the  best 
quotation,  has  greatly  facilitated  quote 
competition.  Moreover,  technological 
developments  not  envisioned  twenty 
years  ago  have  enabled  market  centers 
to  handle  voliune  levels  many  times 
greater  than  those  that  led  to  the  "back 
office"  crisis  of  the  late  19608  and  early 
1970s.  Taken  together,  these  and  other 
developments  have  made  it  possible  for 
investors'  orders  to  be  executed  much 
more  rapidly  and  at  far  lower  cost. 

The  Qimmission  recognized  that  U.S. 
equity  markets  had  undergone 
significant  changes  since  passage  of  the 
1975  Amendments  and  were  likely  to 
undergo  further  changes  of  equal 
magnitude.  *<>  Accordingly,  the 
Commission  announced  in  July  1992 
that  its  Division  of  Market  Regulation 
("Divisicm")  woidd  undertake  a  study  of 


■Pub.  L.  No.  94-29.  89  Stat.  97  (1975)  ("1975 
Amendments"). 
^Exchange  Act  section  llA(aKl).  15  U.S.C  7ak- 

l(aKl)-  This  Section  also  recites  the  Congressional 
findings  that:  The  securities  markets  are  an 
important  national  asset  which  must  be  preserved 
and  strengthened;  and  new  data  processing  and 
communications  techniques  create  the  opportunity 
for  more  efficient  and  efiective  market  operations. 

•°See  Securities  Exchange  Act  Releese  No.  30920 
Quly  14,  1992).  57  FR  32587  Quly  22.  1992) 
("Market  2000  Concept  Release"). 


the  Structure  of  the  U.S.  equity  markets 
and  of  the  regulatwy  environment  in 
w^ch  those  mari^ets  oprnte.  *  ■ 

In  January  1994,  the  Division 
pubUshed  a  study, '^  which  reviewed, 
among  other  things,  market  practices 
and  structures  that  could  affect  the 
abiUty  of  customers  to  obtain 
opportunities  for  better  prices.  The 
Market  2000  Study  noted  that  U.S. 
equity  markets  bad  evolved  since  1975 
to  provide  a  much  wider  array  of  trading 
venues  to  meet  the  diverse  needs  of 
investors  and  made  a  series  of 
recommendaticms  intended  to  facilitate 
the  fiurther  development  of  a  national 
maricet  system.  As  expected,  U.S.  equity 
markets  have  continued  to  evolve  since 
the  Maricet  2000  Study  was  published. 

This  evolution  of  the  markets  is 
reflected  in  part  by  comparing  trading 
volumes  and  the  venues  in  which  orders 
are  executed.  In  1976,  the  New  York 
Stock  Exchange  ("NYSE"J  average  daily 
trading  volume  was  approximately  21.2 
milhon  shares. '3  By  1995,  average  daily 
trading  voliune  exceeded  346  mUUan 
shares.'*  Third  market  trading,  i.e.,  OTC 
trading  of  listed  securities,  in  NYSB- 
Usted  issues  accounted  for  4.57%  of 
consoUdated  volume  in  1976. ■'  By  1995, 
third  market  trading  increased  to  7.94% 
of  consolidated  volume. '^  In  1987,  the 
NYSE  handled  almost  74%  of  trades  of 
NYSE-Usted  issues  reported  on  the 
consoUdated  tape;  in  1995.  it  handled 
70.22%  of  such  trades." 

Comparable  figures  for  The  Nasdaq 
Stock  Market  ("Nasdaq")  are  even  m<»e 


"Id. 

•3  Division  of  Mariwi  Regulation.  MarkM  2000:  An 
Examination  of  Current  Equity  Market 
Developments  Qanuary  1994)  ("Market  2000  Study" 
oc  "Study"). 

■119S2  I4YSE  Fact  Book. 

■«199S  NYSE  Annual  Report 

"  1982  NYSE  Fact  Book. 

'•1995  NYSE  Fact  Book. 

■''Regional  exchanges,  namely,  the  Boston  Stock 
Exchange  ("BSE"),  the  Philadelphia  Stock  Exchange 
("Phlx").  the  Cincinnati  Stock  Exchange  ("CSF'). 
the  Chicago  Stock  Exchange  ("CHX").  and  the 
Pacific  Stock  Exchange  ("PSE").  have  captured  a 
significant  share  of  voIuhm  in  NYSE-listed  issues, 
particularly  with  respect  to  smaller  investor  order*. 
In  1995.  the  regional  exchanges  accounted  for 
9.96%  of  consolidated  volume  in  NYSE-listed 
issues  but  accounted  for  19.01%  of  trades  of  NYSE- 
listed  issues  refKuled  on  the  consolidated  tape.  Id. 
They  also  accounted  for  approximately  35%  of 
share  volume  in  trades  of  100  to  2,099  shares. 
Shapiro,  U.S.  Equity  Markets:  Hecent  Equity 
Developments,  in  Global  Equity  Markets: 
Technological.  Competitive,  and  Regulatory 
Challenges  21  CR-  Scbwart2  ed.  1995).  In  )anuary 
1996,  trades  of  100—199  shares  represented  between 
65-72%  of  all  trades  in  NYSE-listed  issues  on 
regional  exchanges;  such  trades  represented  only 
37%  of  all  trades  on  the  NYSE.  Ross.  Shapiro  foid 
Smith,  Price  Improvement  of  SupeiDOT  Market 
Orders  on  the  NYSE  (NYSE  Working  Paper  95-01) 
(March  11. 1996  draft)  (prepared  for  the  NYSE 
Ctnfarence  fat  the  Search  for  Beat  Price)  ("Ross, 
Shapiro  and  Smith"). 
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dramatic.  In  1975,  Nasdaq  annual 
volxime  was  approxunately  1.39  billion 
shares.'*  By  1995.  Nasdaq  annual 
volume  increased  to  101.2  billion 
shares,*'  which  means  that  more  shares' 
traded  hand4  on  three  average  trading 
days  in  1995  than  in  all  of  1975.  In 
1993,  volimie  in  all  proprietary  trading 
systems  combined  represented  13%  of 
the  total  volume  in  Nasdaq/National 
Market  securities;  ^  by  January  1996, 
volume  on  lastinet  alone  represented 
approximately  15%  of  total  Nasdaq 
volimie  and  20%  of  total  volume  for  the 
250  Nasdaq  stocks  with  the  highest 
median  dollar  volume.^' 

The  Study  addressed  the  development 
of  certain  practices,  such  as 
intranalization,^  payment  for  order 
flow  ^  and  tke  non-disclosure  of  certain 
customer  trading  interest  to  all  market 
participants,  that  raise  a  variety  of 
market  structure  and  customer  order 
handling  concerns.  For  example, 
brokers  today  may  quote  one  price 
publicly  to  retail  customers,  while 
showing  a  batter  price  privately  to  other 
investors  and  dealers  on  an  ECN.  In 
addition,  the  quotes  displayed  to  public 
investors  may  not  accurately  reflect  the 
best  price  for  a  seciuity  because  limit 
orders,  which  specify  the  price  at  which 
customers  will  buy  or  sell  a  security,  are 
not  uniformly  required  to  be  included  in 
the  quote. 

The  Study  recommended  that  the 
exchanges  and  the  NASD  consider 
taking  action  to  respond  appropriately 
to  certain  of  these  developments.  Since 
that  time,  Nasdaq  marinet  makers 
holding  cvist^mer  limit  orders  have  been 
prohibited  frpm  trading  ahead  of  those 
orders,^*  and  some  market  makers  have 


>•  1992  Naadaq  Fact  BooL 

'♦  1995  NASD  Annual  Report. 

x)  Market  20OO  Study  at  Appendix  IV-2. 

^'  The  Introduction  of  NAqceM  into  the  Nasdaq 
Stock  Market:  Intent  and  Expectation,  NASD 
Economic  Reaeaach  SUff.  June  6.  1996  ("NASD 
Study"],  Exhibit  D  to  Securities  Exchange  Act 
Release  No.  37302  (June  11.  1996).  61  FR  31 574 
Qune  20.  1996)  (Notice  of  Filing  of  Amendment  No. 
2  to  Proposed  Riile  Change  by  National  Association 
of  Securities  Dealers  Relating  to  the  NAqcess 
System  and  Accompanying  Rules  of  Fair 
Practice)("NAqc«ss  Release  2"]. 

°  Internalized  orders  are  customer  orders  routed 
by  a  broker-daalv  to  an  affiliated  specialist  or 
executed  by  that  broker-dealer  as  a  market  maker. 

"The  G>mmision  now  requires  enhanced 
disclosure  of  payment  for  order  flow  practices  on 
customer  confinaations  and  account  statements,  as 
well  as  upon  opening  new  accounts.  Securities 
Exchange  Act  Release  No.  34902  (October  27,  1994). 
59  FR  55006  (November  2.  1994)  (adopting  rules 
requiring  enhanoBd  disclosure  of  payment  for  order 
flow  practices  oq  customer  conflrniations,  and 
accoiuu  statements,  as  well  as  upon  opening  new 
accoiints)  ("Paynent  for  Order  Flow  Release").  See 
alto  Securities  Exchange  Act  Release  No.  35473 
(March  10. 1995).  60  FR  14366  (March  17. 1995). 

insecurities  &tchange  Act  Release  No.  34279 
Oune  29, 1994).  S9  FR  34S83  Quly  7. 1994) 


b^un  to  offer  price  improvement 
opportunities  in  OTC  transactions  to 
their  retail  customers.^  In  addition,  the 
NYSE  now  requires  almost  all  limit 
orders  transmitted  through  SuperOOT  to 
be  displayed  to  the  market.^  Further, 
Commission  rules  require  enhanced 
disclosure  of  payment  for  order  flow 
practices  oa  customw  confirmatfons 
and  accoimt  statements,  as  well  as  upon 
opening  new  accounts.^ 

Notwithstanding  the  progress 
achieved  in  this  period,  the  Commission 
believes  that  further  regulatory 
initiatives  are  warranted  at  this  time. 
These  changes,  as  indicated  in  the 
Proposing  Release,  are  intended  to 
address  current  maii»t  practices  that 
inhibit  opportimities  for  order 
interaction  and  that  are  inconsistent 
with  Congress's  vision  of  the  national 
market  system.  These  changes  also 
address  certain  problems  in  Nasdaq. 
The  Commission  recently  reported  that, 
among  other  things:  (i)  Nasdaq  market 
makers  widely  followed  a  pricing 
convention  concerning  the  increments 
they  used  to  adjust  their  displayed 
quotes;  (ii)  adherence  to  the  pricing 
convention  was  not  the  result  of  natiual 
economic  forces,  often  impwcted  the 
fairness  and  accuracy  of  public 
quotation  information  and  interfered 
with  the  economically  efficient 
execution  of  customer  transactions;  (Hi) 
the  pricing  convention  impaired  the 
ability  of  investors  to  ascertain  the  best 
market  for  their  trades,  increased  the 
costs  of  transactions,  and  resulted  in 
unfair  discrimination  among  classes  of 
market  participants;  (iv)  numerous 
mariiet  makers  collaborated  in  ways  that 
misled  and  disadvantaged  their 
customers  and  other  market  participants 
and  frequently  failed  to  honor  their 
price  quotations;  and  (v)  many  market 
makers  have  not  consistently  reported 
their  trades  on  time  or  appropriately 
designated  them  as  late  as  required  by 
NASD  rules.2« 

The  Commission  has  taken  specific 
regulatory  and  enforcement  actions  to 
address  these  problems. »  The  Display 
Rule  and  Quote  Rule  amendments 


("Maiming  I"):  Securities  Exchange  Act  Release  No. 
35751  (May  22. 1995),  60  FR  27997  (May  26. 1995) 
("Manning  II"). 

"  See.  e.g.,  Louis,  Schwab  Debuts  New  Trading 
SyBtem,  Son  Francisco  Chronicle,  October  17. 19SS, 
atDl. 

"Securities  Exchange  Act  Rolaose  No.  36231 
(September  14, 1995),  60  FR  48736  (Septambor  20. 
1995). 

"  See  Payment  far  Order  Flow  Release  tupra  note 
23. 

"Report  Pursuant  to  Section  21(a)  of  the 
Securities  Exchange  Act  of  1934  Regarding  the 
NASD,  the  Nasdaq  Market,  and  Nasdaq  Market 
Makers,  Securities  Exchange  Act  flelease  No.  37542 
(August  8)  1996)  ("21(a)  Report"). 

^  See  id. 


adopted  today  should  bring  about  other, 
significant  changes  in  the  operation  of 
Nasdaq,  by  ensuring  the  disclosure  of 
customer  and  market  maker  buying  and 
selling  interest  that  heretofore  has  been 
hidden  from  many  market  participants. 
At  the  same  time,  the  new  rules  wUl 
benefit  investors  in  the  exchange 
markets  by  increasing  transparency  in 
those  markets  and  improving 
opportuiiities  for  the  best  execution  of 
customer  orders. 

The  Commission  firmly  believes  that 
the  actions  it  is  taking  today  are 
consistent  with  the  regulatory 
framework  for  a  national  market  system 
established  by  Congress  in  the  1975 
Amendments.  Congress  envisioned  a 
naticmal  market  system  supported  by 
accurate  and  reliable  public  quotation 
and  transaction  information,  and  fair 
competition  among  market  centers. 
Congress  also  behoved  that  linking  all 
markets  for  qualified  securities  through 
communication  and  data  processing 
facilities  would  foster  efficiency, 
enhance  competition,  increase 
information  available  to  market 
participants  and  contribute  to  the  best 
execution  of  customer  orders.'o 

The  Commission  recognizes  that 
investors  will  lose  confidence  in  the 
fairness  of  the  markets  unless  market 
structures  and  practices  treat  all 
investors  fairly.  The  regulatory 
initiatives  adopted  today  address 
ciurent  market  practices  that  hinder 
competition  among  markets  and  affect 
the  prices  at  which  customer  orders  are 
executed.  The  Display  Rule  and  Quote 
Rule  amendments  enhance  transparency 
and  facilitate  best  execution  of  customer 
orders  in  a  manner  that  preserves 
maximum  flexibility  for  the  markets  to 
design  and  implement  trading  and 
communication  systems  that  are 
consistent  with  the  objectives  of  the 
national  market  system.  These  rules 
contribute  to  the  achievement  of  the  full 
potential  of  the  national  market  system 
as  envisioned  by  Congress.  They 
represent  one  more  step  to  facilitate  the 
development  of  an  efficient,  competitive 
and  transparent  national  market  system 
in  which  all  market  participants  can 
achieve  best  execution  of  their  orders. 

m.  Discussion 

A.  Display  of  Customer  Limit  Orders 
1.  Introduction 

As  discussed  above,  the  1975 
Amendments  contain  an  explicit 
statutory  mandate  for  the  establishment 
of  a  national  market  system.  Congress 
considered  mandating  certain  minimiiin 


x> See  Exchange  Act  section  llA(aMl)(D).  IS 
U.S.C  78k-l  (a)(1)(D). 


Federal  Register  /  Vol  61.  No.  178  /  Thursday.  September  12,  1996  /  Rules  and  R^igulations  48293 


components  of  the  national  market 
system,  but  instead  created  a  statutory 
scheme  granting  the  Commission  broad 
authority  to  oversee  the 
implemoitation.  operation  and 
regulation  of  the  national  market 
system.^'  At  the  same  time,  Congress 
oiarged  the  Commission  with  t^ 
respcmsibihty  to  assure  that  the  national 
market  system  develop  and  operate  in 
accordance  with  specific  goals  and 
objectives.^  The  Commission  believes 
that  the  adoption  of  a  limit  order 
display  rule  fairthers  these  goals  and 
objectives  determined  by  Congress. 

Specifically,  the  display  of  customer 
limit  orders  advances  the  national 
market  system  goal  of  the  public 
availability  of  quotation  iniormatioii,  as 
well  as  fair  competition,  market 
efficiency,  best  execution  and 
disintermediatioiL  The  enhanced 
transparency  of  such  orders  increases 
the  likelihood  that  limit  orders  will  be 
executed  because  contra-side  market 
participants  will  have  a  more  accurate 
picture  of  trading  interest  in  a  given 
security.  Further,  this  increased 
viability  will  enable  market 
participants  to  interact  directly  with 
umit  orders,  rather  than  rely  on  the 
participation  of  a  dealer  for  execution. 

Moreover,  as  noted  in  the  Proposing 
Release,  the  display  of  limit  orders  that 
are  prioiad  better  than  current  quotes 
addresses  at  least  three  regulatory 
concerns.  First,  displaying  customer 
limit  orders  in  the  quotation  can 
increase  quote  ctunpetition.  If  the  quotes 
from  a  mariiet  or  mari»t  maker 
represent  only  market  maker  buying  and 
selling  interest  in  a  given  security,  the 
market  or  market  mi^r  faces  less  price 
competition  than  if  customer  buying 
and  selling  interest  is  made  public.  As 
a  restilt,  the  price  discovery  process  may 
be  constrained.  Second,  the  display  of 
limit  orders  can  narrow  quotation 
spreads.  Third,  because  many  markets 
and  market  makers  offer  automatic 
executions  of  small  orders  at  the  best 
displayed  quotes,  the  display  of  Umit 
orders  that  improve  the  best  displayed 
quotes  can  result  in  improved 
executions  for  these  orders. 

Limit  orders  currently  are  handled 
di%rently  in  the  various  auction  and 
dealer  markets.  Generally,  the  rules  of 


>■  S.  Rep.  Na  75. 04th  Cong.,  M  SeM.  S-S  (1975) 
("Senate  Report"). 

"M.  at  9.  Among  other  things,  Congreea  found  it 
in  the  public  interest  and  appropriate  for  the 
protection  of  investors  and  the  maintenance  of  hit 
and  orderly  markets  to  assure  an  opportunity  for 
investors'  order*,  in  both  dealer  and  auction 
markets,  to  be  executed  without  the  participation  of 
a  dealer,  to  the  extent  that  this  was  consistent  with 
economically  efficient  executions  of  such  order*  in 
the  beet  market  Exchange  Act  Section  llA(a)(l(c), 
15  U.S.C  78k-l(aHl)(C). 


most  exchanges  require  that  a  limit 
order  be  displayed  in  the  quotation  for 
a  security  when  it  improves  the  best  bid 
or  oSar.  NYSE  specialists,  far  example, 
must  reflect  a  customer  limit  order  in 
their  quotations  at  the  Umit  price  when 
requested  to  do  so.^^  In  addition,  the 
NYSE's  order  handling  procedures 
assume  that  all  limit  orders  routed  to  a 
specialist  through  SuperDOT  contain  a 
display  request^  llierefore.  exc^t  in 
the  unusual  and  infrequent 
circumstance  where  a  specialist  believes 
market  conditions  suggest  the  likelihood 
of  imminent  price  improvement,  a  limit 
order  received  by  a  specialist  through 
SuperiX)T  should  be  reflected  in  the 
specialist's  quote  as  soon  as  practicable 
following  receipt  of  the  order." 
According  to  the  NYSE,  93%  of  all 
SuperDOT  limit  ordere  that  improve  the 
best  bid  or  offer  displayed  are  reflected 
in  the  speciahst's  quote  within  two 
minutes  of  receipt,  while  98%  of  such 
limit  orders  are  reflected  within  five 
minutes  of  receipt.  ^^ 

A  recent  NYSE  policy  statement 
requires  specialists  to  display  the  full 
size  of  all  orders  received  through 
SuperDOT  as  well  as  orders  received  by 
specialists  manually  that  are 
subsequently  entered  into  the  electronic 
book.^  When  a  member  requests  that 
less  than  the  full  size  of  the  order  be 
shown,  the  specialist  is  obligated  to 
show  the  size  requested.  Specialists 
must  display  as  soon  as  practicable  any 
order  that,  in  relation  to  current  market 
conditions  in  a  particular  security, 
represents  a  material  change  in  the 
supply  or  demand  for  that  security.  This 


»  See  NYSE  Rule  79A.10  (when  a  limit  order  is 
presented  to  the  specialist  by  s  floor  broker,  the 
floor  broker  must  affirmatively  request  that  the 
specialist  display  the  limit  order;  failure  to  so 
request  leeves  the  decision  whether  to  display  the 
limit  order  to  the  discretion  of  the  specialist);  ••• 
aJto  NYSE  Rule  60  (requiring  specialisto  to 
promptly  report,  inter  alia,  the  best  bid  and  ofiar  in 
the  tnding  crowd  in  each  reported  security  in 
which  dte  apadaliat  is  registered). 

MNYS  Informatioo  Memo  93-12  (Mar.  30, 
1993). 

»M. 

>*  Telephone  Conforance  between  Edward  A. 
Kwalwasser.  Executive  Vice  President,  NYSE,  and 
Holly  H.  Smith,  Associate  Director,  Division  of 
Market  Regulation,  SEC,  January  9, 1995. 

Other  exchanges  also  have  rules  regarding 
dissemination  of  bids  and  offers.  However,  no 
uniform  standard  has  been  adopted  among  the 
exchanges.  Generally,  the  rules  either  cite,  in  whole 
or  in  part,  language  from  the  Quote  Rule,  or  are 
drafted  in  such  a  manner  as  to  allow  for  broad 
interpretation  with  respect  to  the  display  of  limit 
orders.  See.  e.g.,  BSE  Guide.  Rules  of  the  Board  of 
Governors,  Chapter  0.  S«:.  7,  (CCH)  1 2020;  PSE 
Guide,  Rules  of  the  Board  of  Governors,  Rule  5.6(f), 
(CCH)  1 3979:  American  Stock  Exchange  Guide. 
General  and  Floor  Rules,  Rule  115.  (OCH)  19295: 
CHX.  Guide.  Article  XX,  Rule  7.  (CCH)  1 1688;  Phlx 
Guide.  Rules  105  and  229  (CCH)  1 2105  and  2229; 
Cincinnati  Stock  Exchange  Rules,  Rule  11.9. 

"  See  supra  note  26. 


requirement  includes  increasing  the  size 
of  a  quotation  for  orders  at  the  same 
price  as  the  current  bid  or  ofier.  If  the 
quotation  already  reflects  significant 
supply  or  demand,  and  the  specialist 
receives  an  order  that  is  de  minimis  in 
relation  to  such  supply  or  demand,  the 
specialist  may  take  a  reasonable  time 
(generally  not  more  than  two  minutes) 
before  updating  the  size  of  tbe 

quotation.*  

Currently  in  the  OTC  market,  the 
quote  for  any  security  typically 
represents  a  dealer's  own  bid  and  ofiiBr. 
The  rules  of  the  NASD  do  not  require 
maricet  makers  to  display  customer  limit 
orders,  whether  or  not  they  better  the 
best  bid  or  offer  for  the  security.^ 
Generally,  customer  limit  orden  in  OTC 
securities  either  will  be  routed  to  a, 
broker-dealer's  market  making  desk  or 
to  another  market  maker  for  execution  if 
the  customer's  firm  does  not  make  a 
market  in  the  security.  In  the  past, 
'  market  makers  typically  did  not  execute 
limit  orders  until  the  best  bid  (for  eell 
ordns)  or  offer  (for  buy  orders) 
displayed  on  Nasdaq  reached  the  limit 
price.  This  practice  has  changed, 
however,  in  recent  years.  In  June  1994,  - 
the  Commission  approved  a  rule  change 
filed  by  the  NASD  Uiat  prohibiu  Inokai^ 
dealers  from  trading  ahead  of  their 
customers'  limit  orders.^  This  rule  was 
expanded  in  May  1995,  to  prohibit 
broker-dealers  from  trading  ahead  of 
customer  limit  orders  they  accept  from 
other  lBtikers.41  The  NASD  also  has  filed 
a  proposed  rule  change  that  would 
require,  in  certain  circumstances,  the 
dirolay  of  customer  limit  orders  for 
exchange-Usted  securities  traded  (DTC.^ 


>*  The  NYSE  provides  tbe  follo%ving  example  of 
when  a  specialist  may  take  *  reasonable  tinte  to 
update  the  size  of  the  quotation:  If  the  market  in 
XYZ  security  U  20  (5,000)— 20%  (50.000),  and  the 
specialist  receives  an  order  lo  sell  200  share*  at 
^V*,  such  order  would  be  considered  de  minhnt* 
and  the  specialist  would  be  permitted  to  wait  a 
reesooable  period  of  time  (but  not  more  than  two 
minutes)  before  changing  the  si«s  of  the  ofier  to 
50.200. 

»See  NASD  Manual.  Rule  4613. 

^See  Manning  L  nipro  note  24. 

*<  See  Manning  n.  supra  note  24. 

o  See  Securities  Exchange  Act  Release  No.  35471 
(March  10,  1995),  60  PR  14310  (March  16,  1995) 
The  NASD  propoaal,  applicable  to  exchange- listed 
securities  traded  OTC,  generally  would  require  a 
market  maker  either  to  execute  immediately  a  limit 
order  of  less  than  the  minimum  quotation  size 
priced  better  than  the  market  maker's  quotation,  or 
display  the  order  in  its  quotation  for  an  amiNUit 
equal  to  the  minimum  quotation  sin.  Mvkal 
makers  would  have  to  display  a  limit  ordv  graalac 
than  the  m''>'""""  quotation  size  for  that  aacurity 
but  would  not  have  to  display  the  full  size  of  the 
order.  Any  portion  of  the  order  not  displayed, 
however,  would  have  to  be  executed  at  a  price  at 
least  as  bvorable  as  the  displayed  price  if  the 
diaplayed  portion  is  executed  in  its  entirety.  At  the 
NASD's  request,  the  Commiaslon  has  postponed 
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The  exch«nges  and  the  NASD  use 
automated  fcvding  systems  to  route  and, 
in  some  instances,  execute  orders  up  to 
a  predetermined  size.  Some  of  these 
systems  accfept  limit  orders.  Each 
system,  however,  may  differ  in  its 
hundling  of  limit  orders  that  are  not 
executed  immediately  upon  receipt.  For 
example,  the  NYSE's  Sup«iIX)T  system 
routes  limit  orders  to  the  speciali^S>  >--' 
posts  where  they  are  handled  in 
accordance  with  NYSE  rules  gowning 
specialist  representation  of  such  orders. 
Tha  Ameriqan  Stock  Exchange's 
("Amex")  I%R  system  routes  limit 
orders  in  the  same  manner  as  SuperDOT 
and  the  orders  are  handled  in 
accordance  with  Amex  rules.  The 
NASD's  Smell  Order  Execution  System 
("SCHES")  tieets  limit  orders  priced  at 
the  current  inside  market  as  market 
orders  that  ire  immediately  executed.*^ 
All  other  limit  orders  reside  in  a  limit 
order  file  that  can  be  viewed  only  by 
mariwt  makiBTs.^  SOES  does  not  provide 
an  opportuAity  for  limit  orders  to 
interact  with  incoming  market  orders. 
Tlie  Comm^on  has  published  for  . 
comment  as  NASD  proposal  to  replace 
SOES  with  "NAqcess,"  a  system  that 
would  include  a  limit  order  file 
designed  to  display  certain  customer 
limit  orders^.** 

The  disparate  treatment  of  limit 
orders  across  markets  was  raised  as  an 
isstie  in  the  Market  2000  Study.  The 


final  action  on  the  NASD*!  propoaal  in  ordar  to 
p«nnit  tha  NASD  to  avaluata  its  propoaal  in  light 
of  the  Commirtion'g  actions  on  tlte  propoaal*  it  is 
adopting  today. 

*>  Prafsroioed  otdacs  (i>.,  otdars  routad  to  a 
■pacific  markat  makar  pursuant  to  a  pra-oxisting 
agraamant)  are  executad  immediately  at  the  inside 
quota.  UapreCerencad  orders  are  executed  against 
market  makers  in  a  Mcurity  in  rotation.  SOES, 
however,  does  Dot  execute  an  unprefeiencad  order 
against  a  single  market  makar  mora  than  once  awry 
15  seooods. 

**The  currant  SOES  rules  have  been  extended, 
with  certain  clBnges  that  do  not  aHact  the  handling 
of  limit  orders,  through  January  31, 1997.  Sacurities 
Exchange  Act  Kelaaaa  No.  37502  (July  30, 1996),  61 
FR  40869  (August  6, 1996). 

*  See  Securities  Exchange  Act  Release  No.  36546 
Pecember  1.  1995),  60  FR  60392  (December  8. 
1995)  ("NAqcaas  Release  1"};  NAqcess  Release  2. 
tupro  note  21.  As  proposed,  NAqcess  would  act  as 
an  order  daliv«y  system  Moth  a  limited  public  limit 
order  file. 

Umit  orders  up  to  9,900  shares  would  be 
permitted  in  NAqcess  for  the  top  250  Nasdaq 
National  Market  securities,  defined  by  median  daily 
dollar  volume,  and  for  1.000  shares  for  all  other 
Nasdaq  securities.  Market  makers  would  be  allowed 
to  query  the  eiSire  limit  order  file.  All  other  market 
participants  would  be  limited  to  viewing  the  top  of 
the  NAqcess  limit  order  file  (i.e..  the  best  priced  buy 
and  sell  limit  orders,  and  the  size  associated  with 
thoae  order»— the  NAqcess  inside  market).  This 
inside  market  would  bis  factored  into  the 
calculation  for  the  inside  quote  for  each  Nasdaq 
security.  Although  use  of  NAqcess  would  be 
voluntary,  limit  orders  not  entered  in  NAqcess 
would  be  provided  with  market-wide  price 
protection  uncfcr  the  proposal. 


Commission  received  niunerotis 
comments  concerning  whether  the 
optimal  degree  of  pre-trade  disclostire  of 
limit  orders  was  being  achieved  within 
the  U.S.  equity  markets.  Some 
commentators  alleged  that  specialists 
and  third  market  dealers  sometimes  Call 
to  display  limit  orders  priced  better  than 
the  displayed  quotation.^  Questions 
'also  were  raised  about  the  lack  of  limit 
order  exposure  cm  Nasdaq.  After 
considering  these  comments,  the 
Division  recommended  in  the  Study 
that  the  securities  exchanges  consider 
whether  to  encourage  the  display  of  all 
limit  orders  in  listed  stocks  priced  better 
than  the  best  intermaiket  quotes,  tmless 
the  ultimate  customer  requests  that  the 
order  not  be  displayed.  The  N4arket  2000 
Study  also  recommended  the  display  of 
limit  orders  in  Nasdaq  stocks  when  the 
orders  are  at  prices  better  than  the  best 
Nasdaq  quotes,  unless  the  customer 
requests  that  the  order  not  be 
displayed.*' 

2.  Discussion 

a.  Basis  for  Adopticm  of  the  Rule 

After  carefully  considering  all  of  the 
comments  as  well  as  economic  research 
regartling  the  Display  Rule,  and  based 
on  the  Commission's  experience  and 
knowledge  of  cturent  market  practices 
and  conctitions,  the  Commission 
believes  tfiat  adoptitm  of  the  Display 
Rule  will  promote  transparency  and 
enhance  execution  opportimities  for 


*  See  generaf/y  Thomas  H.  Mclnish  ft  Robert  A. 
Wood.  Hidden  Limit  Odors  on  the  NYSE,  21  J. 
Portfolio  Mgmt.  19  (No.  3,  Spring  1995)  ("N4clnish 
ft  Wood  Study").  The  authors  asserted  that  NYSE 
specialists  only  display  about  50%  of  limit  orders 
that  batter  existing  quotes.  In  their  opinion,  this 
practice  represents  a  serious  policy  issue  because  it 
places  both  public  investors  and  regional  exchangee 
at  a  disadvantage.  They  asserted  that  hiding  limit 
orders  impedes  strategic  decisions  on  order 
placement:  results  in  publicly  submitted  market 
orders  receiving  inferior  prices;  hampers  the 
monitoring  of  order  executions:  reduces  the 
probability  of  a  limit  order  being  executed;  results 
in  a  delay  in  reporting  limit  order  executions; 
interferes  with  the  ability  of  the  regional  exchange* 
to  execute  public  orders:  and  artificially  improves 
NYSE  performance  relative  to  the  regional 
exchanges  using  s  common  benchmark.  The  authors 
also  claimed  that  NYSE  Rule  60  is  ambiguous  in 
that  the  specialists  may  have  some  leeway  in 
choosing  what  to  disclose  in  their  quotes. 

In  its  comment  letter  to  the  Market  2000  Study, 
however,  the  NYSE  asserted  that  iu  publicly 
disseminated  best  bid  or  offer  includes  all  firm 
trading  interest  announced  on  the  floor  as  required 
by  the  exchange's  rules.  See  Letter  from  William  H. 
Donaldson.  Chairman  and  Chief  Executive  Officer, 
NYSE,  to  Jonathan  G.  Katz.  Secretary,  SEC  at  25- 
26  (November  24. 1902).  In  addition,  the  NYSE 
issued  a  policy  statement  that  reiterates  that 
specialists  have  an  obligation  to  reflect  in  their 
quotes  certain  limit  orders  received  manually  or  via 
SuperDOT  that  are  not  executed  on  receipt  See 
tupia  note  26. 

'"  Market  2000  Study,  at  IV-6. 


customer  orders,  and  encourage 
liquidity.** 

The  Commission  stresses,  however, 
that  the  rule  is  not  meant  to  displace 
any  SRO  rules  that  provide  additional 
order  handling  protections  to  customer 
limit  orders.  Instead,  the  Commission 
rule  represents  only  a  minimum  display 
standard. 

The  Commission  beUeves  that  limit 
orders  are  a  valuable  component  of 
price  discovery.  The  uniform  display  of 
such  orders  will  encourage  tighter, 
deeper,  and  more  efficient  nu^ets. 
Limit  ordos  convey  buying  and  selling 
interest  at  a  given  price.  The  display  of 
limit  orders  can  be  expected  to  narrow 
the  bid-ask  spread  when  this  buying  and 
selling  interest  is  priced  better  than 
publicly  disclosed  prices.**  Both  large 
and  small  orders  stand  to  benefit  fiom 
the  Display  Rule's  effect  on  price 
discovery.^  In  feet,  the  importance  of 


^Sea,  B^  Latter  from  Thoma*  F.  Ryan,  Jr., 
Pnaideat  and  Chief  Opwating  Officer,  Amax,  to 
Jonathan  G.  Katz.  Seotstary,  SEC,  dated  February  1, 
1996  ("Amex  Latter");  Letter  from  David  B.  Shaw, 
PhJ).,  Chaitman,  D.E.  Shaw  ft  Co.,  to  Jonathan  G. 
Katz,  Secretary,  SEC,  dated  January  9, 1996  ("D.E. 
Shaw  Letter")  (rule  vrill  proiaota  tranaparancy); 
L«tt*r  from  Paul  A.  MaroUa,  Vice  Preaidant, 
Associate  General  Counaal,  Goldman,  Sacha  ft  Co., 
to  Jonatiian  G.  Katz,  Secretary,  SEC,  dated  January 
26, 1996  ("Goldman  Sachs  Letter")  (rule  would 
benefit  marlutplace):  Letter  from  Craig  S.  Tyla,  Vice 
Prssidant  and  Senior  Counsel,  Securities  and 
Financial  Regulation.  Investment  Company 
Institute,  to  Jonathan  G.  Katz.  Secretary,  SEC,  dated 
January  16, 1996  ("IQ  Lettar")  (increaaad 
transparency  of  customer  limit  orders  in  all  marlcetB 
could  produce  benefits  to  the  markets  and 
investors):  Latter  from  Donald  L.  Crooks.  Managing 
Director,  Lehman  Brothers,  Inc.,  to  Jonathan  G. 
Katz,  Secretary,  SEC,  dated  February  26,  1996 
("Lelmian  Letter")  (rule  promotes  transparency  and 
results  in  improved  opportunities  for  execution  of 
customer  orders);  Letter  from  Bernard  L  Madoff 
and  Peter  B.  Madoff,  Bernard  L.  Madoff  Investment 
Securities,  to  Jonathan  G.  Katz,  Secretary,  SEC, 
dated  January  12.  1996  ("Madoff  Letter")  (rule  will 
help  achieve  true  price  discovery  and  fairness  to 
investors);  Letter  from  Andrew  E.  Feldman,  Director 
and  Associate  General  Counsel,  Smith  Barney  Inc., 
to  Jonathan  G.  ICatz,  Secretary,  SEC,  dated  January 
29, 1996  ("Smith  Barney  Letter")  (rule  will  promote 
transparency  and  assist  in  achieving  best  execution 
of  orders).  But  see  Latter  from  Charles  R.  Hood, 
Senior  Vice  President  and  General  Counsel, 
Instinet,  to  Jonatiian  G.  Katz,  Secretary,  SEC,  dated 
January  16, 1996  ("Instinet  Letter")  (exceptions  to 
rule  eliminate  potential  pontive  impact  on 
transparency). 

*For  example,  limit  order  trading  allows 
investor*  the  opportunity  to  trade  at  price*  superior 
to  thoae  represented  by  the  prevailing  inside  bid 
and  offer.  See  NASD  Study,  supra  note  21. 

>°  According  to  SuperDOT  trade  data  analyzed  b]r 
the  Commission's  Office  of  Economic  Analysis 
("OEA"),  customer  limit  orders  account  for  50%  of 
all  NYSE  customer  trades  originating  from  orders 
routed  through  SuperDOT  ("customer  trades")  of 
100-500  shares:  66%  of  all  customer  trades  of  600- 
1,000  shares;  71%  of  all  customer  trades  of  1,100- 
3,000  shares;  and  74%  of  all  customer  trades  of 
3,100-9,900  shares.  The  Commission  believes  that 
these  high  percentages  are  based,  at  least  in  part, 
on  the  fact  that  limit  orders  routed  through 
SuperDOT  are  required  to  be  displayed  in  the 
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limit  orders  in  the  trading  process  was 
documented  in  recent  studies.^'  The 
author  quantified  the  impact  of 
exposing  limit  ordws  cm  quoted  spreads 
and  effective  transaction  costs.  Using 
NYSE  daU,  he  determined  that  the 
quote  spreads  residting  from 
participation  of  the  Limit  order  book 
were  approximately  4  to  6  cents  smaller 
than  the  spreads  not  set  by  the  limit 
order  book.  Further,  trading  costs  on  the 
NYSE  were  approximately  3-4  cents 
less  per  share  on  a  "roimd  trip" 
transaction  when  both  the  purchase  and 
the  sale  were  executed  against  the  limit 
order  book.'^ 

The  uniform  display  of  limit  orders 
also  will  lead  to  increased  quote-based 
competition.  Maii:et  makers  will  not 
only  be  competing  amongst  themselves, 


•paciali(t't  quota.  The  Conuniasion  twUare*  that 
thaae  parcantaga*  help  damonstrate  tha  banailt* 
assocUtad  %<rlth  limit  order  display  for  both  latga 
and  tmall  order  sizes.  In  addition,  OEA  data  shows 
that  NYSE  customer  limit  orders  routed  through 
SuparDOT  narrow  the  NYSE  quote  22%  of  the  tima 
and  match  the  quote  39%  of  the  time  for  customer 
limit  orders  of  100-1,000  shares;  narrow  the  quota 
17%  of  tha  time  and  match  the  quote  43%  of  the 
time  for  customer  limit  orders  of  1,100-3,000 
shares:  and  narrow  the  quote  14%  of  tiie  time  and 
match  tlie  quote  46%  of  the  time  for  customer  limit 
orders  of  3,100-^,900.  C^A  data  also  shows  that, 
when  the  NYSE  bid-ask  spread  was  V*  point  or 
mora,  customer  limit  orders  routed  through 
SuparDOT  narrow  the  NYSE  spread  between  41% 
and  56%  of  the  time,  depending  on  tha  aize  of  the 
customer  order. 

"  See  Jaaon  T.  Greene,  The  Impact  of  UmitOrder 
Executions  on  Tmdixxg  Cottt  in  NYSE  Stocks  (An 
Empirical  Examination),  December  1995  ("Greene 
Study");  see  also  Jason  T.  Greene,  Limit  Order 
Executions  and  Trading  Costs  for  NYSE  Stoda, 
June  1996  ("Greene  Study  II"). 

»  The  Commission  fiiither  believes  that  tha 
display  requirement  will  improve  price 
transparency  in  securities  with  diverse  trading 
characteristics.  Based  on  SuperDOT  trade  data,  tha 
Commission's  OEA  has  determined  that  for  NYSE 
securities  with  an  average  daily  trading  value 
("ADTV")  of  under  S100,000,  customer  limit  orders 
account  for  57%  of  all  NYSE  customer  trades 
originating  from  orders  routed  through  SuperlXDT 
("customer  trades")  of  100-500  shares;  69%  of  all 
customer  trades  of  600-1,000  shares:  76%  of  all 
customer  trades  of  1,100-3,000  shares;  and  63%  of 
all  customer  trades  of  3,100-9,900  shares.  Limit 
orders  also  are  frequently  used  for  securities  with 
higher  ADTVs.  For  example,  for  NYSE  securities 
with  an  ADTV  of  over  SS,000,D00,  customer  limit 
orders  account  for  48%  of  all  NYSE  customer  trades 
of  100-500  shares;  68%  of  all  customer  trades  of 
eOO-1,000  shares;  72%  of  all  customer  trades  of 
1,100-3,000  shares;  and  73%  of  all  customer  trades 
of  3,100-9,900  shares.  Moreover,  OEA  data  shows 
that  for  NYSE  securities  with  an  ADTV  of  under 
$100,000,  custcxner  limit  orders  routed  through 
SuperlXJT  narrow  the  NYSE  quote  30%  of  the  time 
and  match  the  quote  32%  of  the  time.  For  less 
liquid  securities,  therefore,  the  display  of  customer 
limit  orders  narrows  spreads,  improves  price 
discovery,  and  increases  market  depth.  For  NYSE 
securities  with  an  ADTV  of  $5,000,000  or  more, 
customer  limit  orders  routed  through  SuperDOT 
narrow  the  NYSE  quote  18%  of  the  time  and  match 
the  quote  41%  of  the  time. 

The  NASD  has  suggested  that  the  greater  the  size 
of  the  displayed  spread,  the  greater  Uta  use  of  limit 
orders.  See  NASD  Study,  supra  note  21. 


but  also  against  customer  limit  orders 
represented  in  the  quote.  The 
Commission  beheves  that  this  result 
will  reduce  the  possibiUty  of  certain 
trading  behavior  on  Nasdaq  that  was 
recently  the  subject  of  a  Commission 
investigation.  >3  ^g  reported  in  the  21(a) 
Report,  Nasdaq  market  makers  widely 
adhered  to  a  "pricing  convention," 
whereby  Nasdaq  maricet  makers 
maintained  artificially  inflexible 
quotations  and  as  a  result  often  traded 
with  the  public  at  prices  unduly 
favorable  to  such  market  makers.'^  In 
addition,  the  Commission  determined 
that  Nasdaq  market  makers  adhered  to 
a  "size  convention"  that  deterred 
Nasdaq  mailcet  makers  from  narrowing 
their  quotes  to  create  a  new  inside 
maricet  unless  the  market  makers  were 
willing  to  trade  at  least  2,000  to  5,000 
Glares  at  that  price,  rather  than  the 
minimum  quotation  size  as  determined 
by  NASD  rules.**  This  practice 
prevented  the  dissemination  of 
improved  quotes  when  a  trader  sought 
to  trade  stock  only  at  a  size  equal  to  the 
mininniini  quotation  size.  Thus,  the  true 
buying  and  selling  interest  in  a  given 
security  was  not  reflected  in  the 
published  quotes. 

In  addition  to  the  Commission's 
actions,  and  those  of  the  Department  of 
Justice  in  connection  with  its 
investigation  of  the  Nasdaq  market,  the 
Commission  believes  the  requirement  to 
display  customer  limit  orders  in  market 
maker  quotes  would  inhibit  market 
makers  from  engaging  in  the  conduct 
descrd)ed  above.  Moreover,  the  display 
of  limit  orders  reduces  the  potentiaJ  for 
certain  other  conduct  described  in  the 
21(a)  Report,  including  market  maker 
collaboration  and  coordination  of  trade 
and  quote  activities.  Market  makers  will 
be  less  able  to  improperly  coordinate 
such  behavior  due  to  the  display  of 


>>  See  21(a)  Report,  supra  note  28.  The 
investigation  identified  a  number  of  practices  in  the 
Nasdaq  market  that  are  similar  to  practices 
identified  in  tiie  1963  Special  Study.  See  SEC, 
Rep«t  of  Special  Study  of  Securities  Markets 
(1963).  For  example,  the  1963  Special  Study 
discussed  cooperation  and  information  sharing 
between  traders,  as  well  as  other  non<»mpetitiva 
practices.  U.  at  pt.  2,  576-577.;  See  also 
Competitive  Impact  Statement  of  the  U.S. 
Department  of  Justice  Antitrust  Division,  United 
States  V.  Alex.  Brown  k  Sons,  et.  aL,  (SD.N.Y. 
1996). 

**  As  a  rasult  of  this  convention,  most  Nasdaq 
stocks  were  quoted  only  in  increments  of  V*.  Under 
the  convention,  stocks  with  a  dealer  spreed  of  Vi 
or  more  would  only  be  quoted  in  even-eighths  (i.e., 
V«,  Vi,  Vi),  thereby  giving  rise  to  a  minimum  inside 
spread  of  Vt.  Stot^  with  dealer  spreads  less  than 
Vt  would  be  quoted  in  both  even  and  odd-eightha, 
thereby  allowing  a  minimum  inside  spread  of  V%. 
The  pricing  convention  significantly  limited  the 
flexibility  and  competitiveness  of  price  quotations 
in  the  Nasdaq  merkiet. 

"  See  21(a)  Report,  supra  note  28. 


competing  customer  order  flow  and  the 
resulting  transparency  of  ultimate 
buying  and  selling  interest.  The 
Commission  beUeves  that  the  display 
requirement  will  both  foster  renewed 
quote-based  competition  among  martlet 
makers  and  introduce  new  competition 
from  customer  limit  orders. 

The  Commission  also  beUevas  that 
overall  market  liquidity  should  be 
enhanced  due  to  the  increased  trading 
volume  that  is  expected  to  resuh  from 
the  display  of  limit  orders.**  As  noted 
previously,  customer  limit  orders 
account  for  a  significant  pwrcentage  of 
total  customer  orders  on  the  NYSE, 
where  customer  limit  orders  generally 
are  required  to  be  displayed  when  they 
represent  a  better  price. *^  Moreover, 
previous  Commission  initiatives 
designed  to  enhance  transparency  have 
resulted  in  increased  competition  and 
liquidity  for  the^tkarkets.** 

Customers  also  will  be  better  able  to 
monitor  the  quaUty  of  their  executions. 
Qirrently,  the  failure  to  display  limit 
orders  often  results  in  inferior  or  missed 
executions  for  these  orders.  The 
Commission  has  received  frequent 
complaints  bora  customers  whose  limit 
orders  have  not  been  filled  while  other 
executions  are  reported  at  prices  infraior 
to  their  limit  order  prices.  Requiring  the 
display  of  customer  limit  orders  in 
specialist  and  market  maker  quotes, 
although  not  guaranteeing  that  such 
limit  orders  will  be  executed,  will  help 
ensure  that  other  orders  are  not 
executed  at  inferior  prices  imtil  better 
priced  limit  orders  are  executed. 
Similarly,  customers  entering  market 
orders  will  be  able  to  determine  whether 
their  orders  are  receiving  the  best  price 
available.  Customers  also  will  be  in  a 
better  position  to  compare  the  execution 
quality  provided  by  difierent  broker- 
dealers.'^ 

The  absence  of  a  uniform  limit  order 
display  requirement  across  all  mariuts 
has  contributed  to  the  controversy 
among  market  participants  regarding  the 
availabiUty  of  true  price  improvement 


M  See  Greene  Study  and  Greene  Study  II,  supn 
note  51  Qimit  orders  affect  the  quoted  spread, 
provide  liquidity  to  traders  that  demand  immediacy 
of  execution,  and  may  contribute  to  reduced  trading 
costs);  NASD  Study,  supra  note  21  (the  liquidity 
supplied  by  limit  orders  reduces  trading  costs  of 
market  participants);  OEA  Data,  supra  notes  50  and 
52  (limit  orders  narrow  spreads,  improve  price 
discovery,  and  increase  market  depth). 

"  See  OEA  DaU,  supra  notes  50  and  52. 

*•  See  Market  2000  SUidy  at  Study  IV.  See  also 
discussion  at  section  III.A.biii.,  ir^!ra;  Simon  k 
Colby  The  National  Market  System  For  Ov»-The- 
Counter  Stocks  ("Simon  and  Colby"),  55  Geo. 
Wash.  L.  Rev.  17  (1986). 

"The  Commission  notes  that  if  the  Display  Rule 
leads  some  market  makers  to  charge  commissions 
for  handling  limit  orders.  Commission  rules  require 
disclosure  of  such  charges:  See  17  CFR  24ai0b-10. 
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oppoitunitiesi  Many  claim  that 
"hidden"  limit  orders  in  exchange 
markets  contribute  to  distorted  price 
improvement  figures  for  these 
mariuts."**  Tfa^  potential  distortion  also 
hinders  a  customer's  ability  to  monitor 
execution  quality.  Pursuant  to  the 
Display  Rule,  the  vast  majority  of  limit 
orders  will  be  pubUcly  disclosed,  thus 
enabling  a  more  accurate  comparison  of 
price  improvement  opportunities,  and 
enabling  custCHners  and  lm>ker<lealers 
to  make  more  informed  order  routing 
dadsiims.** 

Moroover.  the  Commission  believes 
that  the  display  of  limit  orders  will 
benefit  orderq  routed  to  automated 
execution  systems.  To  the  extent  these 
systems  exacttta  orders  at  prices  based 
on  the  best  displayed  quotation  for  a 
particular  security,"'  aistaners  whose 
orders  are  executed  thriigh  these 
sjrstems  will  ssceive  the  benefit  of  prices 
that  more  accurately  reflect  buying  and 
selling  interest  in  the  market 

In  sum.  the  Commission  beUeves  the 
adoption  of  the  Display  Rule  is  an 
important  stop  in  furtbaiing  the  goals 
expressed  by  Congress  in  the  1975 
Amendments.  The  IXapimy  Rule  will 
provide  enhanced  opportunities  for 
public  oxden  io  interact  with  other 
pubUc  orders^  consistent  with 


••SotJuiim).  An«*l  Who  Gtta  Prk» 
Impio»m»ent  on  ttm  NYSST,  Working  (apar. 
DKMnbw  19B4. 1»  ttiulyiBg  tba  (T^ikUUty  of  pric* 
hupwuwnant  oo  Sm  NYSB,  tb*  author  ootid  that 
oMf  1S%  of  tfaa  maricat  ordart  that  wan  prica 
improvad  wwn  BBad  bjr  SapaiOOT  limit  ordan. 
Baaad  on  tUa  partaotaga,  tha  author  aatimatad  tha 
paacantaga  of  ocdpn  prioa  imprarad  by  "bidden" 
Umit  ordan  and  datarminad  that  if  tucb  limit 
ordHi  wara  raptaaantad  In  tha  apariallat't  quota 
tathar  than  "hlAfcn."  ipraada  would  hava  baan 
nairowar  and  NYSB  price  im{»oyeoMnt  itatiatics 
would  hare  daciinad.  See  cJto,  Mdniab  k  Wood 
Study,  nipra  note  46;  Mitchell  A.  P»ta»ian  k  David 
Fialkowaki.  Pottad  VersuM  Effective  Spreads:  Good 
Pticm  or  Bod  Quote*.  35  ).  Fin.  Econ.  269  (1994) 
(tlia  fact  tliat  lo  Quiy  orders  execute  inside  tlia 
poatad  ipiaadi  indicatas  tliat  quote*  do  not 
lapfeeant  tha  tni«  supply  snd  demand  of  •  given 
•ecnrity,  and  may  be  based,  in  part,  on  the  failure 
to  diaplay  public  limit  order  intataat  in  the  quota). 
Cf.  Rom.  Shapiro  and  Smith,  supni  note  17 
(although  tlie  authors  did  not  examine  limit  orders 
in  detail,  and  discounted  the  abet  of  "hidden" 
limit  orders  on  their  statistics,  the  authors  found 
that  limit  orders  ^vide  27%  of  tha  price 
improvemmt  aftedad  to  SuperOOT.mazltet  order 
volume). 

*>  See.  e^.,  Anwx  Letter  (rule  would  help 
eliminate  hidden  limit  orders):  Letter  from 
PiadarJck  Moaa.  Chairman  of  the  Board.  CSE.  to 
Jonathan  G.  Katz.  Secretary.  SEC.  dated  January  16. 
1996  ("CSE  I^etttr")  (elimination  of  hidden  limit 
orders  will  eliminate  illusion  of  superior  prica 
improvamant);  Letter  from  Harold  S.  Bradley,  Vice 
PiMidant  and  Diactw  of  Trading.  Investors 
Raaaarch  Corporation,  to  Jonathan  G.  Katz, 
Secretary.  SEC.  dated  lanuary  13,  1996  ("bvestors 
Raaaarch  L.etter'7  (hidden  limit  orders  are  not 
juadfied). 

"  Compaiv  disfuaaion  of  beat  execution  at 
section  mCi 


congressional  goals.''  In  addition,  the 
display  requiranent  wrill,  among  other 
things,  narrow  quotes,  enhance  market 
liquidity,  and  improve  an  investor's 
ability  to  monitor  the  quality  of  its 
executions.**  This  will  create  a  better 
environment  for  execution  of  both  limit 
and  market  orders  without  the 
participation  of  a  dealer.  The  Increased 
order  interaction  will  result  in  quicker 
and  more  frequent  executicms  of 
customer  limit  orders.  The  Display  Rule, 
therefore,  will  increase  the  likelihood 
that  limit  orders  will  be  executed,  a 
result  that  the  Commission  believes  is 
consistent  with  the  duty  of  Iwst 
execution. 

b.  Response  to  Comments*' 

The  Commission  proposed  Rule 
llAcl-4  to  establish  minimum  display 
requir«aaents  for  customer  limit  oroaxs 
that  improve  a  specialist's  or  OTC 
market  maker's  best  bid  or  offer  fat  a 
particular  security  as  well  as  the  size  of 
such  orders.  In  addition,  the  rule 
requires  the  display  of  the  size  of  certain 
liinit  orders  priced  at'the  national  best 
bid  or  offer  ("NBBO").  Although  thtf 
rule  generally  would  mandate  the 
display  of  limit  orders,  market  makers 
and  spadaUsts  still  would  retain  some 
flexib^ty  in  handling  limit  orders 
accepted  far  execution.  

Specifically,  the  rule  allows  an  OTC 
market  maker  or  specialist,  immediately 
upon  receipt  of  a  limit  order,  to:  (1) 
Qiange  its  quote  and  the  size  associated 
with  its  quote  to  reflect  the  limit  order, 
(2)  execute  the  limit  arder,  (3)  deliver 
the  limit  order  in  an  exchange-  or 


aSaalSU.S.C  78k-l(aXlXCX«). 

*^Tbe  Cnmmiaaiop  notaa  that  a  few  commantara 
are  concerned  about  the  potential  efiacta  of  tha 
Coaamiaaion's  proposals  on  institutional  cuatnmara. 
See  Goldman  Sachs  I.etter  I^etter  from  Howard  ). 
Schwarts,  Chairman  and  Chief  Executive  Officer. 
and  )amaa  Hanrahan,  Managing  Director — Tnding. 
Lynch.  Jonaa  k  Ryan,  Inc.,  to  Jonathan  G.  Kats, 
Secretary,  SEC,  dated  February  9. 1996  ("L)R 
Letter");  Letter  from  A.B.  Krongard,  Chairman,  SIA 
Board  of  Directors,  and  Bernard  L  Madoff  and 
Robert  Murphy,  Co-Chairmen,  Order  Execution 
Committee.  Securities  Industry  Aaaodatioa,  to 
Jonathan  G.  Katz.  Secretary,  SEC.  dated  February 
28.  1996  ("SIA  Letter").  The  Commission  believaa 
that  the  Display  Rule  will  benefit  both  retail  and 
institutional  customers,  while  preserving  the  access 
to  the  markets  tliat  institutional  customers  have 
today.  For  example,  an  institutional  customer's 
block  size  limit  order  would  not  be  subject  to  the 
rule  unless  such  customer  requests  that  the  order 
be  displayed.  Moreover,  any  customer,  whether 
individual  or  institutional,  can  requeat  that  its  nofi- 
block  size  liinit  order  not  be  displayed.  The 
Commission  also  notes  that  increased  quota 
competition  and  enhanced  transparency  should 
improve  the  prices  at  which  institutions  and  market 
makers  begin  their  negotiations  for  the  execution  of 
institutional  orders.  See  alto  21(a)  Report,  supra 
note  28. 

**  For  further  diecusaion  of  the  views  of 
commentata.  see  the  Summary  of  Comments,  supra 
note  4. 


associatian-sponsored  system  that 
complies  with  the  requirements  of  the 
rule;  or  (4)  send  the  liinit  order  to 
another  market  maker  or  specialist  who 
complies  with  the  requirements  of  the 
rule.  The  rule  would  require  a  specialist 
or  OTC  market  maker  to  display  a 
custcHner  limit  order  when  the  order 
was  "held"  by  &e  specialist  or  OTC 
market  maker.  If  the  specialist  or  OTC 
market  maker  immediately  sends  the 
order  to  a  system  or  to  another  specialist 
or  OTC  market  maker  that  complies 
with  the  rule,  the  specialist  or  OTC 
market  maker  that  routed  the  order 
would  have  satisfied  its  obligation  to 
display  the  order.  These  alternatives  are 
intended  to  allow  market  makers, 
specialists,  and  market  centers  an 
opportunity  to  continue  to  provide  their 
valuable  services  while  offering 
customers  the  best  available  execution 
opportunities. 

The  Display  Rule  as  adopted 
maintwfna  these  alternatives  as 
proposed.  AdditionaUy,  to  better 
achieve  its  aims  and  to  respond  to 
comments,  the  Commission  has  made 
some  modifications  to  the  proposed 
rule.  For  example,  the  Commission  has 
decided  to  permit  a  specialist  or  OTC 
market  maker  to  deliver  a  limit  order  to 
certain  ECNs  as  an  ahemative  to 
representing  the  limit  order  in  its  quote. 
This  change  is  an  extension  of  the 
proposed  exception  that  permits  a 
specialist  or  OTC  maiket  maker  to 
deliver  a  limit  order  to  an  exchange-  or 
association-sponsored  system  that 
complies  with  the  Display  Rule. 
Moreover,  with  regard  to 
implementation  of  the  rule,  the 
Commission  is  providing  for  a  four-stage 
phase-in  over  a  one  3^ear  poiod  for  non- 
exchange-traded  seciuities. 

Of  the  cximmenters  who  specifically 
addressed  the  proposed  Display  Rule, 
an  overwhelmhig  majority  stnmgly 
support  the  inclusion  of  customer  limit 
orders  in  the  quote.^  One  commenter 


<*See.  e.g.,  Amex  Latter;  Letter  from  Marshall  E. 
Blume,  Director,  Howard  Butcher  ProfiMaor  of 
Financial  Management,  The  Wharton  School  of  the 
University  of  Pennsylvania,  to  Jonathan  G.  Katz, 
Secretary,  SEC,  dated  January  11, 1996  (*31uma 
Letter");  Letter  from  George  W.  Mann,  Jr..  Senior 
Vice  Preaident  and  General  Counsel.  BSE,  to 
Jonathan  G.  Katz,  Secretary,  SEC,  dated  January  28, 
1996  ("BSE  Letter");  Letter  from  Robert  H.  Forney, 
CHX.  to  Jonathan  G.  Katz,  Secretary,  SEC,  dated 
January  23, 1996  ("CHX  Letter");  D.E.  Shaw  Letter; 
Letter  from  Antitrust  Division,  U.S.  Department  of 
Justice,  to  SEC  dated  January  26, 1996  ("DOJ 
Letter"];  Latter  from  Preston  Estep,  Estep  Trading 
Partners  LJ>.,  to  Jonathan  Katz,  Secretary,  SEC. 
dated  December  21, 1995  ("Eatep  Letter");  Goldman 
Sachs  Letter,  IQ  Latter  Lehman  Letter  Madoff 
Letter  Letter  from  William  A.  Lupien,  Chairman 
and  Chief  Executive  Officer,  Mitchum.  Jones  k 
Tampleton,  Inc.,  to  Jonathan  G.  Katz,  Secretary, 
SEC,  dated  January  8, 1996  ("MJT  Letter");  Letter 
frtun  Joaeph  R.  Hardiman.  Pieaident.  National 
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notes  that  true  price  discovery  and 
fairness  for  public  investors  can  only  be 
achieved  when  limit  orders  are  reflected 
in  the  NBBO.^''  Other  commenters, 
expressing  strong  support  for  the 
proposed  rule,  believe  that  market-wide 
limit  order  procedures  will  improve  the 
markets  by  enhancing  overall  market 
transparency**  and  eliminating  the 
advantages  derived  by  some  markets 
from  hidden  limit  orders.**  The 
Department  of  Justice  states  that  the 
proposed  rule  encourages  quote 
competition,  which  is  likely  to  reduce 
spreads,^  and  allows  customer  orders  to 
interact  with  one  another.'' ■  In  this 
regard,  several  commenters  recognize 
that  the  proposed  rule  would  assist  in 
achieving  best  execution  of  customer 
orders  '^  by  increasing  the  opportunities 
foe  execution  of  limit  orders,  and 
improving  the  prices  for  market 
orders.'"  Another  commenter  states  that 
the  proposed  rule  is  consistent  with 
investor  expectations  and  will  act  to 
protect  retail  customer  interests.'* 

Other  commenters  oppose  the 
proposal.  Several  commenters  in  this 
group  have  raised  the  following  general 
concerns  regarding  the  proposed  rule. 

i.  Distinction  Between  Markets 

Several  commenters  argue  that  the 
Display  Rule  does  not  take  into  account 
distinctions  between  auction  and  dealer 
markets.  Some  of  these  commenters, 
discussing  the  Proposing  Release  as  a 
whole,  argue  that  the  Commission's 
proposals  would  "auctionize"  the  dealer 
market.^'  One  commenter  warns  that. 


Association  of  Securities  Oeelers.  Inc.,  to  Jonathan 
G.  Katz,  Secretary.  SEC,  dated  )anuary  26, 1996 
("NASD  Letter");  Letter  &x>m  James  E.  Buck.  Senior 
Vice  President  and  Secretary,  NYSE,  Inc.,  to 
Jonathan  G.  Katz,  Secretary,  SEC,  dated  January  15, 
1996  ("NYSE  Letter"):  Letter  from  David  S. 
Pottruck,  President  and  Chief  Operating  Officer, 
The  Charles  Schwab  Corporation,  to  Jonathan  G. 
Katz,  SecreUry,  SEC,  dated  May  7, 1996  ("Schwab 
Letter  II");  SIA  Letter;  Letter  from  William  R.  Rothe, 
Chairman,  and  John  L.  Watson  m.  President, 
Security  Traders  Association,  to  Jonathan  G.  Katz, 
Secretary,  SEC,  dated  January  15, 1996  ("STA 
Letter");  Letter  from  John  F.  Luilcart,  President  and 
Chief  Kcecutive  Officer,  Sutio  ft  Co.,  to  Jonathan 
Katz,  Secretary,  SEC.  dated  January  16, 1996 
("Sutio  Letter"). 

"Madoff  Letter. 

<*  See,  e.g.,  Amex  Letter;  CHX  Lettw;  CSE  Letter 
D.E.  Shaw  Letter,  IQ  Letter;  Investors  Research 
Letter;  Lehman  Latter,  Smith  Barney  Letter. 

**See,  e.g.,  Amex  Letter  (rule  would  help 
eliminate  hidden  limit  orders);  CSE  Letter 
(elimination  of  hidden  limit  orders  will  eliminate 
illusion  of  superior  price  improvement);  Investors 
Research  Letter  (hidden  limit  orders  are  not 
justified). 

»DOI  Letter. 

^'  Id;  see  also  Amex  Latter  Lehman  Letter. 

''^  See,  e.g^  Lehman  Letter  Smith  Barney  Letter. 

''1  Lehman  Letts. 

^♦D.E.  Shaw  Letter. 

"  See.  e,g,.  Letter  bom  R.  Steven  Wunsch, 
President,  AZX,  Inc.,  to  Jonathan  G.  Katz,  Secretary, 


because  auction  and  dealer  markets  are 
fimdamentally  different,  a  single  set  of 
rules  for  both  auction  and  dealer 
markets  would  reduce  quote  quality  and 
damage  overall  market  Uitegrity  in 
dealer  maricets.''*  Although  the  SIA 
reports  that  the  consensus  view  of  its 
Ad  Hoc  Committee  on  Order  Execution 
is  to  require  a  maricet  maker  to  reflect 
customer  limit  orders  in  the  quote,  the 
SIA  argues  that  the  adoption  of  the 
proposed  rule,  without  suggested 
modifications,  could  adversely  affect  the 
dealer  market  so  as  to  weaken 
competition  between  dealer  and  auction 
markets." 

The  Commission  believes  that  the 
application  of  the  principles  imderlying 
the  limit  order  display  rule  to  the  dealer 
market  is  neither  a  new  nor  radical 
concept.  In  1975,  Congress  envisioned 
an  NMS  in  which  public  limit  orders  in 
qualified  securities  would  have  a  central 
role.^*  (Dongress  anticipated  that  the 
NMS  would  make  all  specialists  and 
market  makers  aware  of  public  customer 
limit  orders  held  anywhere  in  the 
system,  and  provide  enhanced 
protection  and  priority  for  limit  orders 
in  stocks  qualified  for  trading  in  a 
national  market  system.""  The 
Commission  has  consistently  recognized 
since  1975  that,  in  order  to  satisfy  this 
Congressional  vision,  multiple-market 
display  of  limit  orders  was  an  important 
component  for  qualified  securities."^* 


SEC,  dated  January  IS,  1996  ("AZX  Letter"); 
Goldman  Sachs  Letter;  Letter  from  David  Rich,  Vice 
President.  Jefteries  ft  Company,  Inc.,  to  Jonathan  G. 
Katz,  Secretary,  SEC,  dated  January  25,  1996 
("Jefferies  Letter"):  Letter  from  Robert  W.  Murphy, 
President,  RPM  Specialist  Corporation,  to  Jonathan 
G.  Katz,  Secretary,  SEC,  dated  February  26,  1996 
("RPM  Letter"):  Letter  from  Robert  A.  Schwartz, 
Professor  of  Finance  and  Economics,  and  Yamaichi 
Faculty  Fellow,  Leonard  N.  Stem  School  of 
Business,  New  York  University,  and  Robert  A. 
Wood,  Distinguished  Professor  of  Finance, 
Fogelman  College  of  Business  and  Economics, 
University  of  Memphis,  to  Jonathan  G.  Katz, 
Secretary,  SEC,  dated  January  23, 1996  ("Schwartz 
ft  Wood  Letter");  SL\  Letter. 

'*RPM  Letter. 

""  SIA  Letter.  Cf.  Letter  from  A.B.  Krongard, 
Chairman,  SIA  Board  of  Directors,  and  Bernard  L. 
Madoff,  Chairman,  Trading  Committee,  to  Jonathan 
G.  KaU,  Secretary,  SEC,  dated  August  1, 1996  ("SIA 
NAqcess  Letter")  (the  SIA,  in  its  letter  to  the 
Commission  regarding  the  NASD's  NAqcess 
proposal,  states  that  the  Commission's  Order 
Execution  Obligations  proposal  would  narrow 
quotation  spreeds,  improve  transparency,  and 
provide  customers  with  best  execution  of  their 
orders,  consistent  with  the  1975  Amendments). 

''*  Senate  Report,  supra  note  31. 

''*Id.  The  Senate  Report  stressed  the  need  to 
establish  a  mechanism  by  which  specialists  and 
market  makers  could  be  made  aware  of  customer 
orders  within  the  NMS.  The  Senate  Report  was 
"satisfied  that  (the  legislation)  grantied]  the 
Commission  complete  and  effective  authority  to 
implement  a  system  for  the  satisfaction  of  public 
limit  orders."  Id.  at  IB. 

•"See  Securities  Exchange  Act  Ralaaae  No.  15671 
(March  22. 1979),  44  FR  20360  (April  4, 1979) 


More  recently,  the  Market  2000  Study 
recommended  that  the  SROs,  includUig 
the  NASD,  consider  requiring  the 
display  of  customer  limit  orders,*'  and 
the  NASD,  in  a  proposed  rule  change 
filed  with  the  Commission,  proposed 
that  OQS  maricat  makers  display  in  their 
quotes  certain  customer  limit  orders  for 
exchange-listed  securities  traded  OTQ*^ 
The  NASD  also  has  proposed  a 
mechanism  for  the  display  and 
protection  of  customer  limit  orders  in 
Nasdaq  securities.*^ 

Although  some  commenters  claim 
that  the  Commission  is  attempting  to 
"auctionize"  the  dealer  market,  the 
display  requirement  is  based  on 
transparency  and  agency  concerns, 
including  a  broker-dealer's  obligation  to 
provide  its  customers  with  best 
execution.**  The  display  of  customer 
limit  orders  will  act  to  narrow  spreads, 
improve  price  discovery,  and  increase 
market  depth.  The  enhanced 
transparency  resulting  from  the  Display 
Rule  will  increase  the  likelihood  that 
customer  limit  orders  will  be  executed, 
improve  the  execution  prices  of  market 
orders,  and  strengthen  an  investor's 
ability  to  monitor  the  quality  of 
executions.*^  These  results  further 
several  Congressional  goals. 

In  keeping  with  Congressional  intent, 
the  Commission  believes  the  treatment 
of  limit  orders  should  reflect  the  very 
real  changes  in  market  structure  that 
have  taken  place  since  the  enactment  of 
the  1975  Amendments.  These  changes 
iQclude  the  development  of  a  robust, 
Uquid  OTC  dealer  market  that  attracts 
significant  investor  trading  interest,  that 
trades  at  many  multiples  of  the  volume 
extant  in  1975,  and  that  is  characterized 
by  the  inclusion  of  thousands  of 
securities  that  meet  the  NMS 
designation.**  In  addition,  the 


(Development  of  a  National  Market  System  Status 
Report).  See  also  Securities  Exchange  Act  Release 
No.  1S738  (May  13,  1962),  47  FR  22376  (May  24, 
1982)  (proposing  limit  order  display  requirement 
for  Rule  19c-3  securities). 

•I  Market  2000  Study,  at  IV-S. 

•2  See  supra  note  42. 

*^  See  supra  note  45. 

*' See  NASD  Study,  supra  note  21  (enhancements 
to  limit  order  handling,  within  the  dealer  market 
structure,  will  create  significant  benefits  for 
investors).  See  also  S4aniiing  n,  supra  note  24 
(Commission's  extension  of  limit  order  protection 
to  Nasdaq  does  not  suggest  an  intantiOD  to 
"auctionize"  the  dealer  market). 

**  See  Senate  Report,  supra  note  31  at  16-18 
(discussing  desirability  of  inoorporatiRg  certain 
auction  market  principles,  such  as  limit  order 
display  and  protection,  for  certain  qualifying 
securities  in  dealer  markets). 

■*To  date,  approximately  4,000  Nasdaq  securitie* 
have  qualified  for  the  NMS  designation.  In  order  to 
qualify  as  an  NMS  security,  transaction  reports  are 
raquirsd  to  be  reported  on  a  real-time  basis 
pursuant  to  an  eSective  transaction  reporting  plan 
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Commissirai  lyelieves  that  application  of 
the  Display  Rule  should  also  benefit 
investors  in  those  securities  that  do  not 
yet  meet  the  NMS  designation.*^  As 
noted  earher.  the  Commission  believes 
that  the  incraiaed  use  of  limit  orders  in 
these  securities  will  lead  to  ananowing 
of  spreads  and  ametiarate  certain  anti- 
competitive practices  that  have 
developed  in  the  Nasdaq  market."  The 
Commission  has  determined  that  certain 
practices  on  Nasdaq  have  contributed  to 
artificially  wide  spreads  for  OTC 
securities."'  Itie  display  of  customer 
limit  arders  iii  all  Nasdaq  seciirities  will 
promote  accurate  pricing  and  convey 
the  true  buying  and  aellhig  interest  in 
such  securititt. 

A  few  commenters  believe  that  the 
Display  Rule  was  proposed  solely  to 
adoTMs  problems  in  Uie  OTC  market 
and  accordingly  there  is  no  need  for  a 
uniform  rule  tpplicable  to  exchange 
markets.^  As  noted  previously,  the 
CcanmissioD'fl  intention  is  to  create  a 
minimum  standard  for  the  handling  of 
limit  orders  across  all  markets, 
consistent  with  market  transparency, 
competition,  and  best  execution 
principles.  Currently,  the  national 
securities  exchanges  do  not  handle  limit 
orders  unifontily,  and  in  feet  the  non- 
di^lay  of  ret4il-size  limit  orders  is 
pennitted  under  certain  circumstances. 
The  rule  will  ensure  that  investors 
benefit  from  the  display  of  limit  orders, 
no  matter  wh#re  an  order  is  sent  for 
execution."  A  minimum  standard  also 
addresses  concerns  regarding  the 
prevalence  of  hidden  limit  orders.'^  The 


■pprov«d  by  th«  Qoauniasion.  See  17  CFR 
Z4ailAa2-l  and  llAa3-l. 

*^  As  <UacuM0d  below,  tha  DUplay  Rule  will 
apply  only  to  "covered  securitiee."  At  the  present 
tuns,  the  Commiation  does  not  believe  the  rule 
should  be  extended  to  aecurities  for  which  market 
mtkars  are  not  required  to  quote  continuous  firm 
two-sided  mafkat$.  such  aa  OTC  Bnlletin  Board 
lacuritiea. 

■  See  tupn  diacuaaion  at  section  IILA.2.a. 

■*21(a)  Report,  gupra  note  2S. 

"See.  e.g..  BSE  Letter.  ^fYSE  Letter.  RPM  Letter. 
Letter  from  David  E.  Humphreville.  Executive 
Director.  The  Specialist  Association,  to  Jonathan  G. 
Katz.  Secretary.  SEC,  dated  February  2, 1996 
("Spedalist  Assoc  Letter "). 

*■  See,  e.g..  Greene  Study  k  Greene  Study  Q.  supra 
i¥>te  51. 

*>  See  genemllyMchuab  k  Wood  Study,  supra 
note  46  (hidden  Iknit  orden  result  in.  among  other 
things,  artificiel  price  improvement  statistics  and 
inferior  order  executions):  Traders  Accuse 
Specialists  ofHoUing  Back  Limit  Orders, 
Investment  Deelefs'  Digest.  8,  (February  14,  1994) 
(some  trauers  haw  continued  to  accuse  NTYSE 
specialists  of  hiding  limit  orders  even  ttta  the 
NYSE  issued  an  lafomiation  Memo  reminding 
specialists  of  theii  duties);  Greene  Study  and 
Greene  Study  n.  mipra  note  51  (one  explanation  for 
the  significantly  lower  bid^ask  spreeds  in  the  1904- 
95  sample  than  in  the  1990  sample,  and  the 
increaae  in  the  percentage  of  transactions  at  the 
quoted  prices  bom  the  1990  sample  to  the  1994- 
95  sample,  may  h$  that  NYSE  specialists  were  more 


CommissicD  believes,  therefore,'  that  a 
market-wide  limit  order  display 
requirement  is  most  consistent  with  the 
duty  of  best  execution  and  the 
expectations  of  investors. 

ii.  Distinction  Between  Quotes  and 
Orders 

Some  cominenters  mAintiitn  that  the 
rule  blurs  the  distinction  between 
quotations  and  orders.'^  One  commenter 
states  that  limit  orders  represent  only  a 
finite  trading  interest  while  quotes 
represent  the  "actual"  market  for  a 
security;  thus,  displaying  limit  orders  - 
would  not  reflect  the  "true"  state  of  the 
market  and  impair  the  quality  of 
quotation  information.^  The  conunenter 
suggests  that  a  separate  limit  order  file 
would  be  more  appropriate  in  light  of 
these  distinctions.'^  hi  this  vein,  several 
commenters  mention  the'NASD's 
proposed  NAqcess  system,'^  suggesting 
that  the  Commission  postpone 
implementation  of  the  Display  Rule 
imtil  the  Commission  has  an 
opportunity  to  assess  the  efiiacts  of 
NAqcess.*'  A  few  commenters  suggest 
the  implementation  of  an  industry-wide 
consolidated  limit  order  hock  as  an 


diligent  in  reflecting  the  limit  order  book  in  their 
quotes  as  per  Information  Memo  93-12);  Affl«x 
Letter  (rule  would  help  eliminate  hidden  limit 
orders):  CSE  Latter  (elimination  of  hidden  limit 
orders  will  eliminate  illusion  of  superior  price 
improvement):  Investors  Research  Latter  (hidden 
limit  orders  are  not  justified). 

"See.  e.g.,  Letter  from  Raymond  L.  Aronson, 
Senior  Managing  Director,  Etear.  Steams  k  Co.  Inc., 
to  Jonathan  G.  Katz.  Secretary.  SEC.  dated  February 
1. 1996  ("Bear  Steams  Letter");  Instinet  Letter 
Letter  from  Carol  L.  Cunnlff,  Executive  Vice 
President,  Ruane,  Cunniff  It  Co..  Inc.,  to  Jonathan 
G.  Katz.  Secretary,  SEC.  dated  February  23, 1996 
("Ruane  Letter"):  Letter  frnm  Charles  R.  Schwab, 
Chairman  and  Chief  Executive  Officer,  The  Charles 
Schwab  Corporation,  to  Jonathan  G.  Katz,  Secretary, 
SEC,  dated  January  25,  1996  ("Schwab  Latter").  But 
see  Schwab  II  Letter  (supporting  the  Display  Rule). 

**  Ruane  Letter. 

"  Id.  See  also  Bear  Steams  Letter  (discussion  of 
proposed  central  limit  order  file  for  The  Nasdaq 
Stock  Market  so  as  to  preserve  distinction  between 
dealer  quotes  and  agency  or  proprietary  orders). 

**  See  tupra  note  45. 

"  See,  e.g..  Letter  from  A3.  Krongard,  Chief 
Executive  Officer,  Alex.  Brown  k  Sons,  Inc.,  to 
Jonathan  G.  Katz,  Secretary.  SEC,  dated  February 
29. 1996  ("Alax.  Brown  Letter"):  Letter  from  Albert 
G.  Lowenthal,  Chairman  of  the  Board,  Fahnestock 
k  Ca.  Inc..  to  Jonathan  G.  Katz.  Secretary,  SEC 
dated  January  IS,  1996  ("Fahnestock  Letter"); 
Jefbries  Letter,  Letter  from  Gerard  S.  Citera.  Deputy 
General  Counsel,  First  Vice  President,  PaineWe^bec, 
Incorporated,  to  Jonathan  G.  Katz,  Secretary.  SEC, 
dated  February  9.  1996  ("PaineWebber  Letter"): 
Schwab  Letter.  STA  Letter,  Letter  from  Charles 
Snow,  Cotuisel,  Securities  Traders  Association  of 
New  York,  to  Jonathan  G.  Katz,  Secretary,  SEC, 
dated  January  30. 1996  ("STANY  Letter"):  see  alao 
Letter  from  C  Roberi  Paul,  m.  Associate  General 
Counsel,  Dean  Witter  Reynolds,  Inc.  to  Jonathan  G. 
Katz.  Secretary,  SEC.  dated  January  31. 1996  ("Dean 
Witter  Letter"):  Goldman  Sachs  Letter. 


alternative  or  a  logical  outgrowth  of  the 
Diffl3]ay-RuJe.«* 

Ine Commission  believes  that  the 
display  of  limit  orders  is  an  essential 
component  of  accurate  price  discovery. 
A  quote  provides  market  participants 
with  information  regarding  a  markot 
maker's  or  specialist's  trading  interest  at 
a  given  price.  A  market  maker  or 
specialist  could  be  willing  to  piuxdiase 
or  sell  additional  shares  above  its 
quoted  size.''  Entry  of  a  customer  limit 
order  that  improves  the  quote  serves  a 
similar  purpose.  A  limit  order 
accurately  represents  trading  interest  for 
a  specific  volume  of  a  security  at  the 
limit  price.  There  are  few  practical 
differences  between  customer  limit 
orders  and  a  market  maker's  quotation 
that  is  firm  only  for  its  quoted  size. 
Nonetheless,  the  proposed  rule  was  not 
intended  to  equate  customer  limit 
orders  with  market  maker  quotes. 
Instead,  the  proposed  rule  was  designed 
to  facilitate  greater  transparency  of 
customer  trading  interest,  with  the 
expectation  that  orders  would  have  an 
increased  opportunity  for  best  execution 
without  the  interaction  of  a  dealer.  In 
the  Commission's  opinion,  these 
objectives  are  more  difficult  to  achieve 
if  customer  trading  interest  is  not 
routinely  represented  in  publicly 
displayed  quotes.  The  Commission 
notes  that  the  Display  Rule  provides 
other  means  by  which  a  maricet  maker 
or  specialist  may  ccnnply  with  the 
requirements  of  the  nUe  in  the  event  a 
specialist  or  market  maker  elects  not  to 
display  customer  trading  interest  in  its 
quote. '«> 

Further,  the  Commission  does  not 
agree  with  the  suggestion  that  the 
Commission  postpone  the  adoption  of 
the  Display  Rule  until  the  Commission 
has  had  an  opportunity  to  evaluate  the 
NASD's  NAqc»ss  proposal. 'O'  Although 


"See,  e.g..  DOJ  Letter  MJT  Letter  Schwab  Letter 
Letter  from  Jimius  W.  Peeke,  Monfort  Distinguished 
Professor  of  Finance,  University  of  Northern 
Colorado,  to  Jonathan  G.  Katz,  Secretary,  SEC,  dated 
January  15, 1996  ("Peeke  Letter"):  Letter  frxnn 
JeOrey  P.  Ricker.  CFA.  to  Jonathan  G.  KaU, 
Secretary,  SEC,  dated  January  15,  1996  ("Ricker 
Letter"h  Letter  from  Peter  W.  Jenkins.  Chairman,    - 
and  Holly  A.  Stark,  Vice  Chairman.  Institutional 
Committee,  Securities  Ttadars  Association,  to 
Jonathan  G.  Katz.  Secretary,  SEC,  dated  January  19, 
1996  ("STAIC  Letter"). 

*>  Under  Conunission  rules,  the  market  maker's 
quote  is  only  required  to  be  firm  up  to  its  published 
size.  See  17  CFR  240.11Acl-l(c)(2). 

""For  example,  a  market  maker  or  specialist  may 
deliver  a  customer  limit  order  immediately  upon 
receipt  to  another  market  maker  or  specialist,  or  to 
an  ECN  or  an  exchange  or  association  sponsored 
system  pursuant  to  the  mle.  Section  240.1  lAcl-4(c) 
(5)  and  (6). 

>oi  The  Commission  notes  that  the  proposed 
NAqcess  system  is  a  significant  and  controversial 
proposal  which  has  generated  approximately  1,100 
commfent  letters.  The  Commission  is  in  the  process 
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the  SASD  has  angued  that  limit  cndefs 
eatated  into  NAqcess,  as  proposed, 
would  result  in  grei^er  display  of  OTC 
limit  order  prices,  there  is  no  assurance 
that  market  makers  will  enter  such 
orders  into  NAqoess  rather  than  hold 
the  orders  internally."''  Therefore,  the 
Commissi  on  believes  that  the  Di^ky 
Rule  is  necessary  to  msure  display  of 
these  orders  in  the  OTC  market  ><»  If 
approved.  NAqcess  can  assist  in 
compliance  with  the  Di^lay  Rule  to  the 
extent  that  the  system  incorporates 
customer  limit  orders  in  the 
consolidated  quote  stream,  thereby 
allowing  market  makers  to  enter  Ihnit 
orders  in  NAqcess  rather  than 
displaying  limit  orders  in  their 
quotes.  ■<>*  As  noted  earUer,  the 
Commission  has  identified  important 
bmefits  associated  with  limit  order 
display.  Accordingly,  the  Commission 
believes  that  it  is  not  necessary  to 
observe  the  effects  of  NAqcess  in  order 
to  determine  the  benefits  of  the  limit 
order  display  requirement 

iii.  Liquidity  W 

Several  commenters  assert  that 
application  of  the  Display  Rule  to 
Nasdaq  securities  could  reduce  liquidity 
in  the  Nasdaq  market  'os  These 
commenters  believe  that  market  maker 
profits  may  decline  due  to  narrowed 
spreads  or  increased  compliance  costs, 
with  the  result  that  many  firms  will 
decide  not  to  make  the  necessary  capital 
commitment  to  continue  their  market 
making  operations.  The  commenters 
conclude  that  as  the  number  of  market 
makers  in  a  security  declines,  liquidity 
will  be  adversely  affected,  leading  to 
wider  spreads.  Moreover,  some 
commenters  believe  that  the  decrease  in 
liquidity  will  impair  the  capital 
formation  process,  especially  for 


(rfrcviawing  the  comment*  and  has  yM  to  dedde 
what  action  to  take  on  the  propoML 

'°>  See  NAqcata  Release*,  supra  note  45.  As  noted 
above,  limit  cvden  not  entered  in  NAqcess  would 
be  provided  with  market-wide  price  protection. 

><o  In  any  event,  NAqcess  will  not  address  at  all 
the  issues  of  disparate  limit  order  handling 
piactioas  or  hidden  limit  orders  in  the  wcrhange 
markets. 

■o« See  Section  240.1  lAcl-*(c)(5). 

■<"  See,  e.g.,  Alex.  Brown  Letter;  Bear  Steams 
Latter,  Dean  Witter  Letter;  Letter  from  Robert  F. 
Matcandino,  Senior  Vice  President,  Dillon,  Read  k 
Co.,  Inc..  to  Jonathan  G.  Katz.  Secretary.  SEC,  dated 
March  15, 1996  ("Dillon  I^etter");  JeOeries  Letten 
I*hman  Letter;  Letter  beta  Robert ).  McCann. 
Managing  Director,  Co-Heed.  Global  Equity 
Markets,  Merrill  Ljmch,  Pierce,  Faimer  A  Smith 
Incorpotated,  to  Jonathan  G.  Katz.  Secretary,  SEC, 
dated  January  2S,  1996  ("Merrill  Letter");  NASD 
Letter,  PaineWeMier  I^etter;  Letter  from  David  P. 
Semak.  Vice  President  Regulation,  PSE,  to  lonathan 
G.  Katz,  Secretary.  SEC,  dated  Jannaiy  IS,  1996 
("PSE  Letter"):  SIA  Letter. 


securities  that  are  not  mature  enou^  for 
auction  trading.  ■''^ 

At  least  one  commenter  states  that  the 
usefulness  of  limit  orders  could  be 
diminished  by  the  refusal  of  some 
market  makers  to  accept  such  orders,  or 
by  the  impodtian  of  high  commission 
costs  charged  to  recoup  lost  profits  cm 
spreads. '<>^  Other  commenters  belieVe, 
however,  that  it  will  be  difficult  isx 
market  makers  to  increase  their 
commissicms  for  limit  orden.  >°*  They 
believe  commissian  charges  would  not 
compensate  tat  lost  trading  profits  or 
prevent  the  ebb  of  market  liquidity.  ><>* 

Other  commenters  believe  the 
proposed  rule  will  not  have  a  negative 
impact  on  market  liquidity.  One 
commenter  explicitly  states  that  the 
bemefits  of  the  proposed  rule  would 
outweigh  any  potential  adverse  effects 
on  liquidity.'  ■<>  Another  commenter  says 
that  the  pr(^>osed  rule  would  not  result 
in  any  significant  reduction  in  market 
making  activity.'"  The  CSE  notes  that  it 
has  not  noticed  any  negative  effects  on 
market  liquidity  as  a  rmult  of  the 
implementation  of  its  own  limit  order 
di^lay  rule.  ■  '^  Yet  another  commenter 
states  that  although  it  currently  does  not 
trade  OTC  securities,  it  expects  that 
many  market  participants,  including  the 
commenter,  would  begin  trading  such 
securities  if  the  proposed  rule  was 
adopted,  thereby  increasing  market 
liamdiw.>>3 

The  iusplay  of  limit  orders  is 
designed,  among  other  objectives,  to 
publicize  accurate  market  interest  and 
increase  quote  competition."^  The 
Commission  imderstands  that  certain 
costs,  including  a  diminution  in  market 
maker  profits,  are  associated  with  this 
increased  market  transparency.  For 
example,  a  maricet  maker  that  holds  a 
customer  limit  order  has,  in  effect,  a 
private  "option"  to  execute  the  order  as 
principal.  The  longer  this  "option" 
remains  opm,  the  more  time  the  market 


•«  See.  e.g.,  NASD  Letter  SIA  Letter. 

K"  Latter  from  David  K.  Whitcomb.  Profsaeor  of 
Finance  and  Economics,  Rutgers  University 
Graduate  School  of  Management,  to  Secretary,  SEC, 
dated  January  12, 1996  ("Whitcomb  Letter"). 

■<"  See,  e.g..  Letter  from  Irving  M.  Pollack,  Alan 
B.  Lerenson,  and  Robert  H.  Rosenblum,  Fulbright 
ft  Jaworski  LUP.,  on  behalf  of  Herzog,  Heine  and 
Geduld,  Inc.,  to  Jonathan  Katz,  Secretary,  SEC, 
dated  January  16. 1996  ("HHG  Letter");  STA  Letter. 

1 10  Lehman  Letter. 

•  ■  ■  Latter  from  Daniel  G.  Weever,  PhJ).,  Assistant 
Probssor  of  Finance,  Marquette  University,  to 
Jonathan  G.  Katz.  Secretary,  SEC  dated  January  10, 
1996  ("Weaver  Letter"). 

"'CSE  Letter. 

■■'The  commenter  noted  further  that  it  does  not 
cumntly  trade  OTC  securities  because  it  cannot  be 
sure  that  its  order  will  be  represented  to  the  wfhole 
market  Estep  Letter. 

■  **See  Market  2000  Study,  at  Study  IV. 


makv  haf  to  detannine  whether  it  can 
profit  from  executing  the  order  as 
prindpaL >  '^  This  private  market  maker 
"option,"  however,  is  potentially 
detrimental  to  the  execution 
opportunities  for  the  limit  order.  The 
EKsplay  Rule  will  limit  this  "option" 
and  expoee  the  order  to  maiket-wide 
trading  interest  Moreover,  increased 
price  competition  from  limit  orders  may 
reduce  muket  maker  profits  through  the 
narrowing  of  spreads.  ■  >'  As  a  result,  the 
Display  Rule  may  force  less  efBdent 
competitors  to  stop  malring  markets  in 
some  of  the  securities  they  now  quote. 

Although  the  rule  could  lead  to  a 
reevaluation  by  some  market  makers  of 
the  services  they  wish  to  provide,  after 
considering  the  available  evidence,  and 
in  light  of  its  experience,  the 
Commissian  does  not  beUeve  that  there 
Moll  be  a  significant  negative  impact  on 
the  markets  for  covered  securities.  The 
Commission  is  not  convinced  that  the 
loss  of  some  market  competitors  in 
securities  with  many  maricet  makers 
would  impair  liquidity  in  these 
securities.'  ■''  The  Commission  believes 
that  customer  orders  are  the  ultimate 
source  of  liquidity  to  the  markets,  and 
that  adoption  of  a  rule  that  improves  the 
handling  of  such  orders  will  have  the 
effect  of  enhancing  market  liquidity."* 
The  Commission  believes  that  a  limit 
order  display  requirement  will 
encourage  new  limit  orders  in  seciuities 
to  be  entered,  thus  providing  additional 
liquidity  to  the  maricet  from 
customers.'"  The  potential  of  limit 
orders  to  narrow  quotes  also  may 
encourage  the  entry  of  additional  market 


■ "  The  Commission  recognizes  that  than  is  also 
a  cost  associated  with  holding  that  limit  order, 
because  a  market  maker  is  required  to  execute  that 
limit  order  if  it  has  engaged  in  a  trsnsaction  for  its 
own  account  that  would  have  satisfied  the  limit 
order.  See  Manning  I  ft  O.  $upro  note  24. 

■'*See  supra  note*  S3-SS  and  accompanying  text 
(display  of  customer  limit  order*  in  merket  maker 
quotas  will  act  to  eliminate  certain  trading  behavior 
on  Nasdaq  and  foster  quote  competition). 

■  '^  See,  e.g.,  STAIC  Letter  (limit  orders  are  critical 
to  market  liquidity). 

'  >*  The  Commission  doe*  not  thereby  denigrate 
the  contribution  OTC  market  maker*  provide  in  a 
dealer  marlcet.  The  Commission  notes,  however, 
that  most  market  maker*  provide  primarily  intn- 
day  liquidity  to  customer*,  and  generally  leek  to 
end  the  trading  day  with  a  limited  inventory 
poeition  in  order  to  minimize  inventory  risk. 
Customer  limit  order*  represent  buying  or  selling 
interest  at  specified  prices  for  their  itated  duration, 
which  may  be  longer  than  intn-day.  Market  makan 
holding  customer  limit  order*  rely  in  part  on  these 
limit  order*  in  quoting  their  own  prices  to  buy  and 
aell  securities. 

■  ■*  See  Greene  Study  ft  Greene  Study  0.  supn 
note  51  (limit  orders  afisct  the  quoted  spraed  and 
provide  liquidity);  NASD  Study,  tupra  note  21 
(limit  orders,  like  market  maker  quote*,  (upply 
liquidity  to  the  markets);  OEA  Data,  supra  ddIm  SO 
utdSX 
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ardfln."°  TliB  Comminian  beUevM  tliat 
the  additiaiitl  liquidity  due  to  nanower 
wproxli  and  tnar<Med  customer  oiden 
will  outweighuDy  potential  loas  of 
Uquidtty  pi^daid  oy  maricat  makan. 
As  noted  ^Kiws,  some  commanters 
aaqnewad  c^oam  leguding  the  efiKt 
of  the  Displ4f  Rule  on  tto  availabiH^ 
of  liquidi^  to  small  iasoenh'^*  In 
laqionaa  to  fMse  coBunents.  the 

rnmrnt— fonfa  OKA  itamifiati  iMttt 

makarpaitbcipation  in  4339  Nasdaq 
issuers  overaona  month  period  in 
1996.  The  iUdfagsindiceta  that:  Clothe 
mediatt  nuafMC  of  marioBt  makHS  in  a 
secuzi^  is  aalimiiceciabfy  lowar  Ik 
initiat  pi^ ;  oflninf  ("IPO")  iasosn  or 
far  sacurttiei  wt&  the  smaUeat  mariast 
capltaUsatifl  i;  (2>bndDBrHh»taE8  tiiat 
jMitidpatad  inlPOupdwwriting^ 
^pndicataa  n  sn  active  paztlcfpantain 
aftannadsat  tadln^  but  w«ra  not'alone 
inprovtobii  f^gf^™^****  "******  vntacMt 
Ibpildtty.ai  iOMnNaadaq^ecmlttea 
witlrdiaam^kst  maiket  csmitallBtioa 
($2  milUan  «r  lasa).  dv  singlB  most 
active  maiMl  nudnr  in  an  issue 
typically  aakiclpated  in  (me-thiid  or 
fB«v«r  ttacU  Tfanis,  there  is  no 
convincing  4vidsnce  that  Nasdaq 
issuers,  indjirfiiig  IPO  issuags.«e 
dependspt  fpr  Umiidity  on  any  one 
market  mak^.  The  pattern  of  markst 
making  activity  iwteates  that 
significant  l^ipiidity  is  psovided  by 
market  mafc^whoave  not  the  "most 
active"  marist  makers  in  a  security. 
Because  thete  does  not  appear  to  be 
hig^  concentration  in  maiket  making, 
and  because  of  the  Commission's  belief 
that  customer  order  flow  is  a  critical 
source  of  market  liquidity,  the 
Commissiaa  believes  that  the  {noposals 
adopted  today  will  not  unduly  impact 
liquidity  foi*  small  or  new  issuers. 

Furthennore,  Commission  experience 
has  been  that  enhancements  to 
transparmcy  result  in  improved 
liquidity. >^The  Commission  believes 


»SaeNAS0  Study,  npra  noto  21  (thoM 
iavMton  that  tfcnwnH  tmmadiat*  sucutlaa.  0^ 
thoM  entering  narkot  ordan,  will  pay  laaa  far 
axacutions  dua  to  tha  augmentad  UqiUdity  suppliad 
by  limit  ordank  Graana  Study  and  Graana  Stndy  Q, 
«upra  acta  5 1  (limit  ordan  prorida  liquidity  to 
tnidert  tiiat  daoand  immadiaqr  of  axacution  and 
may  contribute  to  reduced  trading  costs):  C^A  Data, 
fupra  notes  50  and  S2  (display  of  limit  orders 
nanows  spraa<^  improvea  price  discovery,  and 
inu  eases  mark^  depth  ior  a  variety  of  aecuritiea, 
InrliKJing  tboaa  ^O^SE  sacuritiaa  that  are  thinly 
traded). 

•II  This  concern  also  was  raised  in  the  context  of 
tha  ECN  Amendmant  to  the  Quota  Rule. 

"'In  aevaral instances  in  tha  past,  comroenter* 
have  claimed  tkat  other  Commission  initiatives  to 
iao'aaaa  transparency  would  act  to  reduce  liquidity; 
other*  have  wiatnad  that  such  initiatives  would 
dauaasa  the  oaknpetiUvenesa  of  the  U.S.  markets  in 
ralatloa  to  fara%n  counterperts.  These  claims. 
however,  have  not  been  borne  out.  For  example, 
many  industry  participants  argued  that  the  NASH'S 


dtat  tlieae  imi»ov«nents  are 
attributable,  at  leest  in  part,  to  tile  ' 
impact  of  transparency  «a  market 
integrity  and  investor  cnnfldenoe.  bi 
addition,  while  maikat  maker  profits  per 
trade  may  be  reduced  as  spreads  are 
narrowed,  incraaaed  vohme  over  time 
may  remit  in  stable  profit  levels.'^ 

It  Afo  may  beoQOMi  fsasible  far  market 
makers  to  dtarge  customers 
oommissiaoa  far  handling  Bmit  ordan, 
even  if  that  is  not  the  currenf  practice 
today.  Aa  noted  eariier.  some 
commentars  okdm  that»  the  IMsplBy  Rule 
adS  have  a  dinaratv  impact  on 
wholesale  NMdaq^maiiailniakflBa  in  ttat 
sodr  nIsriMt  m^aca  wo<ildbia6be^le 
to  oflset'tito  tngeaaadtooeta  asioclated' 
with  Itaitonlar  <Bq>lqr  thmu^ciuagBa 
fTrnitiimttriflnr"*TV<^^w  *iif"" 
bebevea^  kavavar,  ttal>the  syattaaa 
coals  aasooialad  vfidr  teDlqplay  Rate 
shodhtaBtbe  overij^baidBnsame.'^nac 
should)  qrsieaia  costs  aaaB^Kstfiiead' 
marfcemakBrpMatahility^  from 
declini]»sprBad»be  maraaidansive  far 
whobsala  maricel  makers  than  far 
intagiatad^uiarket  makers.  Althouf^ 


exchange  specialists  and  integrated 
firms  may  find  it  aaader  than  wholesale 
firms  to  chargB  onmmiasions  initially, 
the  ConnnissiQn  notes  that  wholesale 
firms  are  not  prohibited  from  attempting 
to  compensate  far  handling  limit  orders. . 
either  throofl^  negotiated  fee 
arrangBmenti,  or  reducing  any  payment 
made  for  order  flow  far  Ubmit  ordcHts.'* 

iv.  Dfscretioo 

Several  ooonBentars  avconoerned 
that  the  Display  Rule  vrould  efiminate 
dtair  discretifln  to  detanaine  the  best- 
way  in  wUoh  to  axaaite  a  cusfeomflr's 
order.  The  f.nmmantgrs  also  claim  that 
customers  rely  oathe  lodgment  of  a 
nuulcet  profasstonatin  chooatng 
vrhetfaertndiq^Iay  a  limit  order.  >3^  For 
exanq^ls.  Aa  NYSE  behaves  ttat  its 
cunent  prooedmeadBow  btokarKlaalers 
to  achieve  die  beat  prioaa  far  their 
custJDsnersw'*  Other  nwnmenters  suggest 
thalif  the  rale  wars  amended  to  require 
tfiedt^lay  of  reiaeeentative  siae,  a 
deakar  would  retain  soma  discretiaa  on 


impMtawkMllqiiiidi^.  SavlitatotaQOa  Stadiu 
Ho«M«w.  AM*  baa  baaa  aa  wrkiHio*  aOmd  to  the 
Comaiarioa  of  whrana  Qqaktily  oanaaqoHioM 
cauaad  by  tfan*  Baitt  ordv  praWBtiang,  aad  tha 
Cammiariaa  ia  sot  mm  eiuof  aipilfiant 
dlmlnattwi  la  Bwridter.  fvxAm,  m  dlanmad  In  tha 
Market  2000  9bidj.  oAar  tmaaiMnnqr  iaitiithrae. 
swdtaaAaadopttOBrfiaaHtoiatMniartlnaaad 

nilftfBlWTTI  rOpOrtlO^  OttW  NRttOd  Itt  iOCVSttSOS  IS 

Uie  caapadthraMaB  and  Uqnidihr  of  bodi  Uatad  and 
OTC  aqidty  nMtkata  daapMa  naiMt  Biakar 
ptataalattoai  to  tha  copttaiy  prior  to  adoptian  of 
tbaae  initiatiTaa.  Saaitf.  at  Stady  IV.  Saa  olao  Simon 
a  Colby.  SHpra  aula  SS.  ETan  Oa  craadon  of  Naadaq 
itaaif  waa  mat  with  mnch  oppoaMoo.  Tiaa  laaoh  of 
this  maior  siructiml  ctaaane  wwte  from  the 
pradictBd  "death  knaU"  <rf  the  OTC  madcat  Rather, 
one  markat  stiangdi  and  liquidity  have  floorishad 
tinea  Nasdaq's  Incaptktn.  Baaed  on  tha 
Commisaian's  experience  wttfa  otliar  maricat 
ttmctuia  Initiativaa,  tbarafora.  tha  Commiaaiaa 
believaa  that  improvementt  in  order  handliyg. 
market  transparency,  and  aCBciancy  will  Ukisly 
improve  maritet  liquietity. 

m  Although  the  display  raquirement  may 
decrease  a  market  maker's  per  trade  profit  due  to 
narrowed  spreads,  the  Commission  believes  that 
this  decrease  wUl  be  mdda  up  for  in  part  by 
expoctad  Incfaassi  in  trading  volume  attributable  to 
enhaiKad  liquidity  and  pricing  efficiency.  See 
supra  note  24.  The  Commission  believes  this 
potential  impact  on  market  maker  profits  is  justified 
in  light  of  this  benefiu  that  will  accrue  to  inveators 
and  the  markets  as  a  wrfaola.  Moreover,  even  if 
market  makers'  profits  from  trading  do  decline, 
mari^  makers  may  be  able  to  obtain  increased 
tevenuea  from  commissions  or  other  fees  charged 
directly  to  customers.  Because  these  other  revenue 
sources  are  more  transparent  to  customers  than  are 
revenues  from  market  maker  trading  with  customers 
on  a  proprietary  basis,  increased  reliance  on  theee 
other  revenue  sources  will  enable  customers  to 
make  more  infomted  trading  decisions. 

■24  See.  ».g..  HHG  Letter. 

■^  See  Memorandum  bom  Stephen  L.  Wllliema, 
S.L.  Williams  Ca  to  Richard  R.  Lindsay.  Director, 
Division  of  Market  Regulation.  SEC  Quiy  29, 1996) 
(••Williams  Study"). 


•mIIm  ta«W  of  tfaaaa  iMa.  of  cmuaa.  would  br 
itilMiilinil  tij  I niniillTl  1 1  fnrr II  In  Th- 
nikalplaca.  Any  ipae  pawad  oato  mi  hrnkai 
daahr  caatoDMRwaald  Iiita  to  ba  dladaaad  fa  a 
dear  fMhiaa  to  ttaa  cailaaMr.  aad  otavwlaa 
oonplj  with  appBcriiia  law.  Fat  aaaonla.  NASD 
Kala  X440  aataa.  ia  part,  that  if  a  DMnMr  acta  aa 

•SaU  not  ba  chaifid  awn  thai  a  Mr  eoomiiaBioB 
or  aarrioarhargi.  taking  tartocoBatdatatioB  all 
ralarant  dicamataaoaaL  See  obo  NASD  Rasulatorjr 
a  CcEopUanca  Alart  VoL  7.  No.  4  CDioaaibar  1003). 
At  laaat  ooa  conanaatar  annad  that  bacauae  ipraada 
are  aaoHtainabla  ban  pubUc  qootatiaiia  and 
cnmnilaaiflna  aio  not,  a  nila  that  ancouiagaa 
cfaaning  nrmmlftli'rT  doaa  not  latiaty  the  goal  of 
inoaaaad  tnuispaiancy.  See  LsMar  ihxn  Bruce  C 
Hackatt  Managing  Diiactor,  SUoDon  Brathara  Inc. 
to  )onad>an  G.  Kata.  Saaatary,  SBC.  dated  January 
2S.  1S06  ("Saknon  Utter").  The  Ownmlaalon 
notaa.  however,  that  Rule  lOb-10  under  the 
Kvrhfng^  Act  reqniree  customer  confiimatiolM  to 
diadoaa  oommiariona  and,  far  listed  and  Naadaq 
aacuritiaa.  tha  dltiaraooe  between  the  leperted  price 
and  the  price  to  the  customer.  Beaed  on  this 
dlacloaure,  execution  costs  could  actually  become 
better  known  to  customers  if  explicit  fees  are 
charged  Therefore,  the  Conunission  believee  that    ■ 
the  Display  Rule  wiU  allow  a  customer  to  more 
eesily  monitor  the  execution  quality  of  its  limit 
orders,  even  if  subject  to  Cses  for  limit  order 
executions.  In  addition,  this  sltiution  should  faster 
competition  with  respect  to  the  amount,  if  any, 
firms  will  charge  for  the  execution  of  a  cuatomar 
limit  order. 

•»  See;  e.g,  NYSE  Letter  RPM  LMter  Spedaliat 
Aaaoc  Latter. 

'»See.  e.g.,  NYSE  Letter:  Specialist  Aaaoc  Letter. 
According  to  the  NYSE,  a  customer  can  cbooae  to 
benefit  from  the  diaplay  of  its  order  or  to  benefit 
from  relying  on  the  speidalist's  discretion, 
depending  on  whether  the  order  is  sent  to  the  poet 
via  SupetDOT.  or  U  manually  aubmitted.  Tha  NYSE 
also  notes  that  enabling  a  specialist  to  uaa 
discration  in  the  ham&ing  of  limit  orders  is 
important  in  light  of  the  fact  that  the  NYSE  definea 
a  limit  order  as  an  ndar  to  buy  or  sell  at  a  specified 
price,  or  at  a  better  price,  if  obtainable  aftar  die 
order  ia  represented  in  the  trading  crowd.  See  NYSE 
Rule  13. 
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how  best  to  execute  the  order.  >^  To 
preserve  discretion,  at  least  one 
commenter  argues  that  the  rule  should 
apply  only  when  the  customer  requests 
that  its  order  be  displayed. '  ^ 

The  Commission  oeueves  that  the  rule 
appropriately  establishes  a  presumption 
that  limit  orders  should  be  displayed, 
unless  such  orders  are  of  block  size,  the 
customer  requests  that  its  order  not  be 
displayed,  or  one  of  the  exceptions  to 
the  rule  applies.  The  exception  allowing 
a  customer  to  request  that  its  limit  order 
not  be  displayed  gives  the  customer 
ultimate  control  in  determining  whether 
to  trust  the  display  of  the  limit  order  to 
the  discretion  of  a  market  professional, 
or  to  display  the  order  either  in  full,  or 
in  part,  to  other  potential  marM 
interest.  >3i  v«    •   '.r. 

V.  Systems  Burdmis 

Based  on  their  belief  that  compliance 
with  the  Display  Rule  would  result  in  a 
large  increase  in  quotation  traffic,  a 
number  of  commenters  maintain  that 
the  rule  would  require  major  overhauls 
of  the  order  handling  systems  used  by 
brokers,  market  makers  and  maricets.  For 
example,  one  commenter  believes  that  it 
would  be  impossible  to  comply  with  the 
rule  without  additional  automated 
systems. '32  The  commenter  concludes 
that  the  costs  associated  with  new 
systems  and  additional  staff  necessary 
to  monitor  a  more  volatile  market  would 
contribute  to  wider  spreads  and  higher 
commissions. '33  Iq  addition,  one  SRO 
claims  that  quotation  traffic  must  be 
kept  at  manageable  levels  in  order  to 
allow  entities  to  continue  to  manually 
process  limit  orders,  thus  eliminating 
the  need  for  entities  to  bear  the  costs 
associated  with  automation  of  such 
orders.'^  Other  commenters  also  note 
their  concern  over  the  potential 
operational  costs  associated  with  the 
rule.  ■'>  The  STA  states  that  an  in-depth 
review  is  needed  to  determine  the  costs 


■»  See,  e.g.,  Madoff  Lenan  NASD  Letter  SIA 
Letter. 

'"JefiiBries  Letter. 

■>■  See  discussion  of  ttie  exceptioiu  to  the  Display 
Rule  at  section  in.A.3.c,  infra.  See  also 
§  240.1  lAcl-4(c)(2):  §  240.1  lAcl-4(c)(4) 
(permitting  a  customer  with  a  block  size  limit  order 
to  request  that  the  order  be  displayed  pursuant  to 
the  Display  Rule).  The  Commission  does  not  mean 
to  imply  that  a  specialist  or  OTC  market  maker  that 
is  not  displaying  a  limit  order  pursuant  to  the 
request  of  its  customer  may  not  change  its  quotation 
in  that  security  besed  on  the  specialist's  or  market 
maker's  own  trading  interest 

■>>  PaineWebber  Letter. 

'^Id.;  tee  also  Bear  Steams  Letter  (noting  that  the 
display  rule  would  increase  the  volatility  of  quotes 
and.  as  a  result,  market  makers  would  have  a 
difficult  time  keeping  up  with  the  rapid  changes  in 
bids,  otbn,  and  quote  sizes). 

'XPSE  Letter. 

■^  See,  e.g.,  Alex.  Brown  Letter;  Bear  Steams 
Letter,  |efiaries  Letter. 


for  new  equipment  and  technology 
necessary  to  comply  with  the  rule.'^ 

A  few  commenters  are  concerned  that 
the  increased  quotation  traffic  that  may 
be  associated  with  the  rule  could  pose 
a  threat  to  the  integrity  of  the  central 
quotation  system.'^''  One-commenter 
suggests  that  the  rule  be  suspended  for 
the  first  30  minutes  of  trading.'^ 
Another  commenter  argues  that 
modifying  the  rule  to  require  only  the 
display  of  representative  size  could  act 
to  alleviate  some  of  the  traffic 
concerns.'" 

The  Commission  recognizes  that 
achieving  greater  transparency  for  limit 
orders  depends  upon  the  existence  of 
systems  that  are  capable  of  the  smooth 
and  efficient  display  of  trading  interest. 
The  Commission  beheves  that  the 
Display  Rule  will  not  substantially 
increase  the  quotation  burden  for 
exchange  markets,  v^ere  systems 
currently  exist  for  the  display  of 
quotes.'*  In  the  OTC  market,  the 
Display  Rule  will  result  in  additional 
quotation  entries  for  market  makers  that 
display  customer  limit  orders  in  their 
quotes.  The  Commission  believes, 
however,  that  current  systems  can 
handle  the  additional  volume,  or  can  be 
expanded  at  moderate  cost  to  handle  the 
additional  volume.'*'  Ftirther,  the 


'»STA  Letter. 

■"See,  e.g..  Letter  from  Thomas  ).  Jordan, 
Financial  Information  Forum,  to  Jonathan  G.  Katz. 
Secretary,  SEC.  dated  January  12.  1996  ("FIF 
Letter");  PaineWebber  Letter;  PSE  Letter.  This 
concern  was  expressed  with  respect  to  the  proposal 
that  the  Commission  adopt  both  the  Display  Rule 
and  Price  Improvement  Rule.  The  fact  that  the 
Commission  has  deferred  action  on  the  Price 
Improvement  Rule,  as  discussed  below,  should 
substantially  diminish  any  system  capacity 
concerns.  Moreover,  the  Commission's  decision  not 
to  require  display  of  de  minimis  orders  also  should 
minimize  system  capacity  concerns. 

'»FIF  Letter.  According  to  FIF,  the  heaviest 
traffic  volume  usually  occurs  within  the  first  30 
minutes  of  trading. 

■^PSE  Letter.  The  PSE  notes,  however,  that  the 
rule,  even  if  modified,  still  may  result  in  an 
increaae  in  staffing  costs.  Id. 

••For  example,  SuperDOT  data  indicates  that 
57%  of  all  customer  trades  originating  from  orders 
routed  through  SuperDOT  are  limit  orders.  Of  these 
limit  orders,  20%  narrowed  the  NYSE  quote.  See 
supra  note  52.  According  to  the  NYSE,  93%  of  such 
orders  are  reflected  in  the  NYSE  quote  within  two 
minutes  of  receipt.  Soe  supra  note  36  and 
accompanying  text  (teleconference).  See  also  CSE 
Letter  (costs  associated  with  implementing  such  a 
system  are  minimal,  especially  in  light  of  the 
benefits  to  the  public):  Paperwork  Reduction  Act 
discussion  at  section  VII,  infra. 

'*'  The  Commission  notes  that  many  small  to 
medium  broker-dealers  utilize  shared  trading 
systems  that  enable  such  broker-dealers  to 
streamline  their  OTC  market  making  and  back  office 
responsibilities.  Subscribers  to  such  systems  benefit 
by  sharing  costs  associated  with  the  application  of 
improved  technologies,  rather  than  creating  and 
updating  systems  of  their  own.  Therefore,  it  is 
assumed  that  any  changes  deemed  necessary  to 
these  shared  systems  to  facilitate  efficient 


Commission  notes  that  the  Display  Rule 
contains  an  exception  to  the  display 
requirement  for  limit  orders  of  de 
minimis  size  priced  at  the  NBBO  when 
the  market  maker's  or  specialist's  quote 
matches  the  NBBO.'^  The  Display  Rule 
also  allows  a  specialist  or  OTC  market 
maker  several  ways  to  comply  with  the 
rule  by  routing  the  order  elsewhere 
without  displaying  the  limit  order  in  its 
own  quote  by  transmitting  a  customer 
limit  order  to  an  exchange-or 
association-sponsored  system  or  to  a 
quahfying  ECN. 

Adoitionally,  a  few  commenters 
believe  that  the  Commission  should  give 
more  consideration  to  the  Display  Ride's 
impact  on  automatic  execution 
systems.'^  These  commenters  exprese 
concern  that  a  market  maker  could  be 
exposed  to  multiple  transactions  from 
its  own  customers  in  the  firm's 
automatic  execution  system,  w^ch 
executes  orders  at  the  IMBBO,  even  if  the 
^4BB0  represents  a  customer  limit  order 
as  opposed  to  the  price  at  which  a 
market  maker  is  willing  to  trade.  They 
claim  this  result  is  un&dr,  especially  if 
the  automatic  system  has  a  minimnm 
share  reqiurement  that  exceeds  the 
customer  limit  order. 

The  Commission  acknowledges  the< 
concern  of  some  commenters  regarding 
the  rule's  interaction  with  automated 
execution  systems.  However,  because 
customer  limit  orders  reflect  actual 
trading  interest,  it  has  been  the 
Commission's  intention  to  enhance 
customer  order  executions  throughout 
the  markets  by  requiring  the  display  of 
these  customer  limit  orders.'^  Where  a 
limit  order  represents  the  best  quote,  a 


compliance  with  the  Display  Rule  alao  would  be 
shared  by  all  subscribers. 

In  addition,  the  Commission  specifically 
evaluated  the  costs  associated  with  implementation 
of  the  Display  Rule.  Based  on  this  evaluation,  the 
Commission  concluded  that  most  market  makers 
will  not  be  required  to  ^nvest  substantial  amounts 
of  money  in  systems  development  in  order  to 
comply  with  the  Display  Rule  as  adopted.  See 
Williams  Study,  supra  note  125.  See  alto  CSE  Latter 
(costs  of  implementing  a  tyttmn  ior  display  of  limit 
orders  are  minimal). 

•«>  See,  §  240. 11  Ael-«(bKlMU).  See  ofao 
$240.11Acl-4(bX2)(ii). 

•oSee,  e.g..  Dillon  Letter  HHG  Letter  Merrill 
Letter.  PaineWebber  Letter  Schwab  Letter. 

■**Tbe  Commission  recognizes  that  SROs  may 
have  rules  regarding  the  minimum  quotation  siaH 
associated  with  a  specialist's  or  market  maimer's 
quote.  The  Commission  believes  that  SROs  should 
consider  amending  such  rules  and  nKKiifying 
certain  systems  to  allow  a  specialist  or  market 
maker  to  quote  in  sizes  smaller  than  the  minimum 
quotation  size  when  such  quote  represents  a 
customer  limit  order.  With  these  changes,  a 
specialist  or  market  maker  that  displays  a  customer 
limit  order  in  its  quote  pursiumt  to  the  Display  Rule 
would  not  be  responsible  for  executing  as  principal 
any  additional  shares  at  the  limit  price  where  the 
size  of  the  customer  limit  order  is  leas  than  the 
minimum  quotation  size  set  by  the  SRO. 
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muk«t  nukv  can  respond  by  sending 
its  customer  kmler  to  the  market  makOT 
displaying  the  limit  ordv  at  the  NBBO. 
thereby  attempting  to  execute  the  limit 
order  setting  that  price  and  removing  it 
as  the  NBBQ  '^  Moreover,  where  the 
size  of  a  limjt  order  represented  in  the 
best  quote  is  smaller  than  the  size 
eligible  for  execution  in  an  automated 
eocecutian  system,  the  Commission 
believes  that  it  is  not  inconsistent  with 
best  execution  principles  for  market 
makers  and  specialists  using  automated 
execution  syetmns  to  take  i^o  account 
the  size  of  the  limit  order  ouote  in 
determining  the  price  at  which  an  order, 
or  portions  thereof,  should  be 
automatically  executed.  Tlw 
Commission  believes,  however,  that  in 
such  a  case  the  maricet  maker  or 
qMcialist  should  provide  the  customer 
order  an  execution  at  the  displayed 
price  at  least  up  to  the  displayed  size  of 
the  limit  oicbr.'^  For  example,  if 
customer  limit  ordos  compose  the 
NBBO  of  10  V4-IO  Vi  (100  X  300).  and 
a  maiket  maker  receives  a  maricet  order 
to  seU  1.000  shares  via  an  auUnnatic 
exBcutim  syptem.  the  mari»t  maker 
may  automatically  execute  100  shares  of 
the  order  at  10  Vt.  and  the  remaining 
portion  of  thp  order  at  the  next  best  bid. 

3.  The  Operation  of  the  Rule  as 
Adopted  '^^ 

The  rule  as  adopted  applies  to:  (i) 
every  member  of  an  exchange  that  is 
registered  by  that  exchange  as  a 
specialist  or  has  been  authorized  by  an 
exchange  to  perform  functions 
nibstantially  similar  to  that  of  a 
specialist  ("tpedalist");  and  (ii)  CTC 
maiket  makers.'^  The  rule  as  adopted 
iqpplies  to  specialists  that  trade  on  the 
floor  of  an  exchange;  '^  third  market 
makers;  >^  membos  of  a  national 
securities  association  that  are  OTC 


t«Tb*  CoBuniasioii  notw  ttaat  tba  NASD's 
NAqoMt  fyatHO.  ••  propoaad.  would  pannit  markat 
makats  to  tend  nders.  iucludiog  proprMary  ocdan. 
to  otbar  markat  makart  through  tha  tjratam.  See 
(upra  nota  45.  See  aieo  ITS  Flan.  Uocaovar,  tha 
CaaBiniaaian  baliavai  that  tha  NASD  should 
oonaidar  modU^iDg  iti  SOES  (yatam  to  allow  OTC 
markat  makars  to  routa  custoca«r  orders  far 
axacutioa  againat  limit  ordars  dUplayad  by  anothar 
martat  makar  ia  the  sama  security. 

i4sif  the  marliBt  makar  or  specialist  attempted  but 
wae  unabla  to  etcacuta  the  displayed  limit  order 
through  a  raaaonabla  and  aSidant  means,  such  as 
ran  ding  an  ordv  through  an  automated  system  far 
an  OTC  security,  the  markat  maker  or  specialist 
would  not  be  expected  to  give  that  limit  ordar  pr)ca 
to  its  cuatomar.i 

I"  SRO  ruka  that  impoae  more  striogant 
standarda  would  continue  to  apply. 

"  Although  ftia  Commission  conaolidated  certain 
aactions  of  tha  propoaad  rule  for  clarity,  tha  rule  as 
adopted  appliea  to  the  sama  antitiea  ideniiiied  in 
the  propoaad  rule. 

>«  Section  240.1  lAc1-4(bMl). 

*»  Section  24D.  1  lAcl-4(bX2). 


market  makers;  *'*  and  specialists  that 
trade  an  OTC  security  pursuant  to 
unlisted  trading  privileges  ("UTP").'» 
These  market  mAers  are  required  to 
reflect  immediately  in  their  bid  or  ofiier 
the  price  and  the  hill  size  of  each 
customer  limit  order  they  hold  at  a  price 
that  would  improve  their  bid  or  ofEar  in 
the  security.  ■''  In  addition,  all  maricet 
makers  covered  by  the  rule  are  obligated 
to  reflect  in  their  quotes  the  full  size  of 
a  customer  limit  order  that:  (1)  is  priced 
equal  to  their  Ind  or  oSer.  (2)  is  priced 
equal  to  the  national  best  bid  or  oSar  for 
the  security;  and  (3)  represents  more 
than  a  de  minimis  change  in  relation  to 
the  size  associated  with  their  bid  or 
offlar.'** 

a.  "Covered  Securities"  and  "Customer 
Limit  Ordera" 

Rule  llAcl-4  applies  to  "customer 
limit  orders"  in  "covered  securities."  A 
ooveved  security  is  decodes  any 
reported  security  and  any  otlm  security 
for  which  transaction  reports,  last  sale 
data  or  quotation  information  is 
disseminated  through  an  automated 
quotaticm  sjrstem  that  is  sponsored  by  a 
registered  securities  association.  This 
definition  is  designed  to  encompass  all 
exchange-listed  securities.  Nasdaq 
National  Market  seciuities  and  Nasdaq 
SmallCap  securities. '^s 


»>  Sectkn  240.1  lAcl-4(bX2). 

•»Sectlan  24ailAcl-4(bXl). 

•siSectUn  240.11Acl-4(bXlMl)and  (bX3)0).  The 
CoauniaaiaD  %»iaiita  to  clarify  that  rehrancaa  to  a 
tpedaliat'a  or  OTC  market  maker's  bid  or  othr 
indnda  twatanraa  whan  the  Ud  or  oSsc  ia  a 
ptoprietaiy  quota,  aa  %»«U  aa  inatanrea  where  the 
bid  or  oOar  repraaanta  a  cuatomar  limit  onlar. 
Fuithar,  if  a  markat  makar  ia  not  quotiag  publicly 
(0.g.,  a  market  makar  that  doea  not  meat  the  1% 
thraahold  of  the  Quote  Rule),  it  still  must  publish 
a  quotation  that  diaplays  die  limit  ordar,  or  avail 
itaelf  of  one  of  the  exceptions.  Moreover,  the 
Commiaaion  notes  that  some  commanters  suggest 
diat  the  rule  should  require  tarokardaalar*  that  are 
not  specialists  or  OTC  market  makars  to 
immediately  transmit  limit  ordar*  thay  receive  to  an 
entity  or  syiiam  that  will  diaplay  the  order*  in  a 
mmnnmr  consistent  with  the  rule.  See,  e.g.,  C$E 
Lettar  Madoff  Letter  Whitcotnb  Letter.  Also,  at 
leest  one  coomienter  believes  that  institutional 
firm*  trading  In  block  size  should  be  considered 
"OTC  markat  makars"  for  purpoaes  of  the  rule  and 
subject  to  the  display  requirement  Amaoc  Letter. 
SeeganeniUy  infra  note*  191-193  and 
accompanying  text  The  {set  that  the  Commiaaion 
has  not  adopted  these  suggsetions  as  part  of  the 
Display  Rule  does  not  relieve  broker-dealers  which 
receive  such  orders  from  compliance  with  their 
obligation  to  obtain  best  axecution  for  those  orders. 

'"Section  240.11Acl-4(b)(l)(ii)  and  (bK2Kii). 

'"Securities  listed  on  regional  exchanges  that  do 
not  substantially  meet  NYSE  or  Amex  original 
listing  critaria  do  not  satisfy  the  definition  of 
"covned  security."  Such  securities  are  not 
"reported  securities"  as  that  term  is  defined,  nor  do 
they  meet  the  other  elements  of  the  definition  of 
covered  security.  OTC  Bulletin  Board  ("CrrCBB") 
securities  also  do  not  satisfy  the  definition  of 
covered  security.  The  Commission  has  determined 
not  to  extend  the  display  requirement  to  any  of 
those  securities  at  the  present  time. 


The  Commission  received  several 
comments  regarding  the  application  of 
the  rule  to  Nasdaq  securities.  Some 
commenten  believe  that  the  rule  should 
not  extend  to  all  Nasdaq  securities,  and 
that  some  measure  of  liquidity  shotild 
be  used  to  determine  which  Nasdaq 
securities  should  be  subject  to  the 
rule.'^  For  example,  one  commenter 
suggests  limiting  the  rule's  application 
to  the  top  250  Nasdaq  Nation^  Maiket 
securities  with  the  highest  average  daily 
trading  voltune  over  ue  previous 
calendar  quarter.'"  In  contrast,  another 
commenter  favors  the  inclusion  of 
Nasdaq  SmallCap  securities  within  the 
definition  of  "covered  security." '» 
Further,  at  least  one  commenter  suggests 
that  the  rule  apply  not  only  to  all 
Nasdaq  securities,  but  also  to  OTCBB 
securities.*^ 

As  noted  above,  the  Commissioii 
believes  that  the  Dirolay  Rule  should 
apply  equally  to  exdumge-traded  as 
%ml  as  non-exchange-traded  securities. 
In  addition,  the  Commission  believes  it 
is  appropriate  to  include  all  Nasdaq 
securities  within  the  definition  of 
"covered  security."  The  Commission 
believes  that,  regardless  of  the  current 
trading  voltune  of  a  particular  security, 
the  investors  in  any  security  can  benefit 
from  the  uniform  cusplay  of  customer 
buying  and  selling  interest  if  all 
quotations  in  that  security  are  required 
to  be  firm.  As  noted  previously.*^  data 
analyzed  by  the  Ctnunission  shows  that 
limit  orden  are  used  frequently  for 
transactians  in  NYSE  securitiM  with 
ADTVs  tmder  $100,000.  On  average, 
63%  of  customer  orders  in  such 
securities  are  limit  orders.  Of  those  limit 
orders,  30%  narrowed  the  NYSE  quote 
and  32%  matched  the  quote.  This  data 
indicates  that  the  display  retpiirement 
may  lead  to  increased  customer  trading 
interest  in  securities  that  are  currently 
thinly  traded.'*" 

The  Commission  reiterates  that  limit 
order  display  is  not  solely  an  issue  of 
improved  transparency.  The  Display 
Rule  will  improve  the  handling  of 
customer  orders  across  all  markets  and 
increase  the  probability  that  a  customer 
limit  order  will  be  executed.  Therefore, 
the  Commission  believes  that  a  tuxifonn 
limit  order  display  requirement  is 


"*See,  e.g..  Beer  Steems  Letter  l.Bhman  Letter; 
Merrill  Letter  NASD  Letter  SIA  Letter. 

'"SL\  Letter. 

•»P^LMt«. 

>**IUcker  Lettar. 

"See  supra  notes  50  and  52. 

'*■  As  stated  previously,  becauaa  dealer*  are  not 
required  to  register  a*  OTC  maricat  makar*  in 
OTCBB  securfde*  and  are  not  required  to  enter  and 
maintain  continuous  firm  two-sided  quotations  in 
OTCBB  aecnritie*,  the  Commission  does  not  believe 
that  tha  Diaplay  Rule  should  be  extended  to  such 
securitiea  at  this  time. 
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closely  related  to  a  broker-dealer's 
ability  to  obtain  best  execution  for  limit 
ordns. 

The  Commission  recognizes,  however, 
that  the  rule  represents  a  significant 
change  for  the  OTC  market.  The 
Commissicm.  therefore,  has  determined 
to  provide  a  phase-in  period  for 
application  of  the  rule  to  customer  limit 
orders  in  Nasdaq  securities.  ■"  The 
Commission  believes  that  the  phase-in 
period  will  allow  the  Commission  to 
monitor  the  effects  of  the  rule  on  the 
most  liquid  Nasdaq  securities  first, 
while  ensuring  that  customer  limit 
orders  in  all  Nasdaq  securities  will 
receive  the  benefits  of  the  rule  within 
one  year  of  its  adopticm.  This  schedule 
also  will  provide  OTC  market  makers 
with  time  to  adjust  their  syst«ns  to 
comply  Mrith  the  rule's  requirements.  "^ 

Under  the  rule,  a  customer  limit  order 
includes  any  order  to  buy  or  selle 
covered  security  at  a  specified  price  not 
for  the  account  of  a  broker  or  dealer. 
Customer  limit  orders  transmitted  bom 
one  broker-dealer  to  another  for 
execution  are  included  in  the  definition. 
Although  some  commenters  believe  that 
the  rule  should  be  extended  to  orders 
for  the  account  of  a  broker  or  dealer,  the 
Commission  does  not  believe  such 
extension  is  appropriate  at  this  time. 
Hie  Commission  acknowledges  that  the 
display  of  all  limit  orders,  including 
those  of  a  broker  or  dealer,  would 
further  enhance  transparency.'** 
Requiring  the  display  of  broker-dealer 
limit  orders,  however,  would  be  a 
significant  extension  of  the  rule  that 
could  change  its  impact  on  market 
maker  participation  and  increase  its 
operational  burdens.  Therefore,  the 
Commission  believes  that  the  effects  of 
the  rule  should  be  observed,  and 
additional  comment  should  be  solicited, 
before  the  rule  is  expanded.'*^ 

b.  Size 

As  noted  above,  some  commenters 
expressed  concern  regarding  the 
requirement  that  specialists  and  OTC 
market  makers  display  the  full  size  of  a 
customer  limit  order.  These  commenters 
suggest  that  the  rule  only  require  the 


■*>  See  description  of  the  phaae-in  at  section 
nLA.3.d.,  infra. 

'"See,  e.g.,  Aniex Letter. 

■**The  Commission  also  is  sensitive  to  the  bet 
that  providing  suitable  opportunities  for  broker- 
dealers,  including  options  market  makers,  to  lay  off 
risk  is  an  important  component  of  overall  market 
liquidity  and  efficiency.  See  Manning  Q,  supra  note 
24. 

■''The  Commission  notes  that  other  actions 
recently  taken  by  the  Commission  address  certain 
anti-competitive  behavior  in  the  Nasdaq  market  that 
heretofore  may  have  negatively  impacted  the  ability 
of  some  broker-dealers,  including  options  market 
makers,  to  efficiently  perform  their  market  making 
function.  See  21(a)  Report,  supra  note  28. 


display  of  representative  size.'**  They 
argue  that  the  use  of  representative  size 
would  preserve  the  abiUty  of  a  specialist 
or  OTC  market  maker  to  exercise  some 
discretion  in  determining  the  best 
execution  of  the  order.  '*'' 

Other  commenters,  howevw,  beUeve 
that  the  full  size  of  a  customer  limit 
order  should  be  required  to  be 
displayed.  ■**  Such  commenters  argue 
that  the  display  of  full  size  is  an 
important  element  in  the  Commission's 
efi'ort  to  improve  transparency  and, 
therefore,  no  dealer  discretion  should  be 
permitted  unless  a  customer  expressly 
requests  that  its  order  not  be  displayed, 
or  expressly  grants  discretion,  pursuant 
to  the  Display  Rule.'** 

The  Commission  continues  to  believe 
that  the  display  of  full  size  is  important 
to  improved  transparency.  The  (Usplay 
of  full  size  will  provide  the  most 
accurate  picture  of  the  depth  of  the 
market  at  a  particular  price,  ■''o  The 
Commission  believes  that  size,  as  well 
as  price,  is  a  factor  in  attracting  order 
flow  and  that  the  display  of  fuU  size 
increases  the  likelihood  that  a  limit 
order  will  be  executed.  The 
Commission,  however,  imderstands  that 
there  may  be  instances  where  a 
customer  would  not  want  its  order 
displayed,  or  does  not  want  the  fiill  size 
of  its  order  displayed.  The  Display  Rule, 
therefore,  still  contains  an  exception  fat 
a  customer  that  decides  to  rely  on  the 


■**Sae,  e.g.,  BSE  Letter  CSE  I>etter  Madoff  Letter. 
NASD  Letter;  NYSE  Letter;  PSE  Letter;  SIA  Letter 
Specialists  Assoc  Letter:  see  alto  LJR  Letter 
(questioning  whether  the  display  of  size,  at  least 
with  respect  to  institutional  orders,  would  be 
consistent  with  best  execution  obligations). 

>"See.  e.g..^MadoB  Letter  NASD  Letter  NYSE 
Letter  SIA  Letter:  Specialists  Assoc  Letter. 

■<■  See,  e.g.,  Antex  Letter  CHX  Letter,  D.E.  Shaw 
Letter. 

■**  See,  e.g.,  Amex  Letter  CHX  Letter  D.E.  Shaw 
Letter  ICI  Letter. 

■''°A  few  commenters  believe  that  all  customer 
limit  orders  should  be  displayed,  including  the  size 
of  those  orders  that  equal  the  specialist's  or  OTC 
market  maker's  bid  or  offer,  but  are  not  equal  to  the 
NBBO.  See.  e.g.,  CHX  Letter  Letter  £rom  Edward  ). 
Johnsen,  Vice  President  and  Counsel,  Morgan 
Stanley  ft  Co.,  to  Jonathan  G.  Katz,  Secretary,  SEC, 
dated  January  16,  1996  ("Morgan  Stanley  Letter"); 
Peake  Letter;  Weever  Letter.  The  Commission 
believes,  however,  that  the  burden  associated  with 
the  commenters'  suggestion  would  outweigh  the 
corresponding  benefit  to  market  transparency.  Of 
course,  the  rule  represents  a  floor,  rather  than  a 
ceiling.  An  exchange,  association,  or  broker-dealer 
may  determine  to  adopt  more  stringent  display 
requirements.  Requiring  display  of  size  when  the 
limit  order  is  away  from  the  NBBO  and  equals  the 
market  maker's  or  specialist's  quote  would  provide 
some  additional  market  information  but  also  would 
require  market  makers  not  quoting  at  the  NBBO  to 
change  their  quote  size  on  an  ongoing  basis. 
Although  some  market  makers  or  specialists  may 
choose  to  do  so  to  be  prepared  if  their  quotation 
becomes  the  NBBO,  on  the  whole  the  Commission 
believes  the  increased  transparency  that  would 
result  from  this  updating  would  not  outweigh  the 
burdens  imposed  by  a  display  requirement 


discretion  of  a  broker-dealer  rather  than 
to  take  advantage  of  the  display 
requirement  for  its  limit  coder. '"  The 
Display  Rule  also  permits  a  customer  to 
state  explicitly  what  portion,  if  any,  the 
customer  wants  displayed.*^ 
Furthermore,  the  Display  Rule  contains 
other  exceptions  to  the  display 
requirement  that  will  ease  any  potential 
operational  burdens  associated  with  the 
display  of  full  size.'''^ 

Ine  following  example  illustrates  the 
application  of  the  Display  Rule  where  a 
customw  limit  order  improves  the  price 
of  a  specialist's  or  market  maker's  quote. 
Assume  that  a  maricet  maker  covered  by 
the  rule  is  quoting  10-10^/^ 
(2,000x2,000)  when  it  receives  a 
customer  limit  order  in  a  covered 
security  to  buy  4,000  shares  at  10^ 
Under  the  rule,  the  market  maker  must 
change  the  price  and  size  associated 
Mrith  its  quote  to  10V4-10V<i 
(4,000x2,000).  If  this  new  quote 
represents  the  NBBO,  the  Display  Rule 
would  require  the  market  maker  to 
increase  the  size  associated  with  the 
quote  upon  the  receipt  of  additional 
customer  limit  orders.  For  example,  if 
the  market  maker  subsequently  accepts 
another  customer  limit  order  to  buy 
4,000  shares  at  IOV4,  the  market  maker 
must  change  its  quote  to  10V«-10\^ 
(8,000x2,000). 

The  rule  as  adopted  contains  a  de 
minimis  standard  appUcable  in 
situations  where  a  customer  limit  order 
equals  a  specialist's  or  market  maker's 
displayed  price  and  that  price  is  equal 
to  the  NBBO.  One  commenter  states  that 
the  use  of  representative  size  would 
eliminate  the  Commission's  need  to  rely 
on  a  de  minimis  standard.'^*  Another 
commenter  believes  that  the  rationale 
tmderlying  the  de  minimis  standard 
demonstrates  that  the  display  of  size 
does  not  benefit  public  customers.'" 
Some  commenters  also  believe  that  the 
de  minimis  standard  should  be  clarified 
or  even  eliminated."* 

The  Commission  proposed  the  de 
minimis  standard  to  strike  a  balance 


">  Section  240.11Acl-4(cX2). 

■'''As  noted  above,  a  specialist  or  OTC  market 
maker  has  the  ability  to  execute  a  customer  limit 
order  upon  receipt;  transmit  the  order  to  another 
exchange  member  or  OTC  market  maker  that  will 
display  the  limit  order  in  accordance  with  the  rule; 
or  transmit  the  order  to  an  exchange  or  association 
sponsored  system  pursuant  to  the  rule 
Additionally,  a  specialist  or  OTC  market  maker  mify 
transmit  an  order  to  an  ECN  that  provides  for  public 
display  of  limit  orders  and  provides  sccess  to  theae 
orders.  Moreover,  the  rule  contains  an  exception  to 
the  display  requirement  for  certain  orders  of  de 
minimis  size. 

"«CSE  Letter. 

■^Dean  Witter  Letter. 

■^See,  e.g.,  Amex  Letter  CHX  Latter  Schwrii 
Letter. 
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between  the  (benefits  of  increued 
transparency  end  operational  burdens 
that  might  arise  under  the  display 
requirement  tn  displaying  limit  orders 
iirespective  df  size.  The  ae  auninds 
standard  was;  intended  to  reduce  the 
burdens  of  displaying  the  smallest  of 
limit  orders  whoe  the  firequent 
updating  of  the  quote  for  smaller  oirdan 
would  not  rsfult  in  significant 
improvements  in  quotation  size.  The 
Commisakm  believes  that  the  size  of  a 
customer  limit  order  should  be 
considered  ds  minimis  if  it  is  less  than 
or  equal  to  10%  of  the  displayedjrize 
associated  with  a  specialist's  ot  OTC 
market  maker's  bid  or  oCEsr.'''^ 

The  Commission  believes  that  this  de 
minimit  standard  will  ease  potential 
operational  burdens  associated  with  the 
display  of  additional  siae  in  a 
spedaJist's  or  OTC  market  maker's 
quote.  The  foUowring  example  illustrates 
uie  appUcatien  of  the  de  minimis 
standard. 

Assume  a  Qiadcet  maker's  quote  is  10- 
10^  (1.000x1.000).  and  the  NBBO  is 
10-10V«  when  the  market  maker 
receives  a  customer  limit  order  to  buy 
2.000  shares  «t  10.  Under  the  rule,  the 
market  maker  Is  obligated  to  change  the 
size  of  its  quote  immediately  to  10-10^/^ 
(3.000x1.000).  1^  In  this  case,  the  2.000 
■hare  wder  size  is  m<ne  than  de  minimis 
in  relation  to  the  size  associated  with 
the  market  maker's  quote.  If  the  limit 
order  was  far  100  shares,  however,  the 
maricet  maker  would  not  be  required  to 
change  its  quotation  size  because  the 
order  is  de  minimis  in  relation  to  its 
quote.!'"  Alternatively,  the  mnket 


■^  Any  SRO 197  Mt  mem  ■trinffHit  diaplay 
nqHiMmHita  t)mNi$b  it*  own  rulM. 

in  If  tba  origin^  IMO  •!>««•  (Uq>laywl 
rapnaant*  th«  natkat  Dakar's  proprlatory  quota 
and.  cooaiatant  with  Rula  llAcl-t.  tha  maikat 
makar  no  loogar  «viahaa  to  trade  for  ita  own  accovnt 
at  10,  tha  markat  makar  may  quota  at  10-10*/^ 
(2.000)(1.000). 

■'''Tha  CoBunhaion  ittaawi  that  all  othar  order* 
pravionaly  conaidarad  de  minimi*  and  not 
diaplayad  innat  l|a  addad  to  the  ordar  under 
cooaidantion  Cm  puipoaaa  of  tha  de  minimis 
calculatkn.  Thefafora,  in  tha  caae  of  1  100  ihara 
limit  order  to  bu)r  at  10.  where  the  market  makar 
had  a  pr«viou<  100  sbara  limit  order  to  buy  at  10 
that  waa  not  diaplayad  pursuant  to  the  de  minimi$ 
standard,  both  otden  must  be  considered  together 
for  purpoaas  of  making  the  de  minimis  calculation. 
Bacauaa  200  shares  is  more  than  10%  of  the 
displayed  size  ol  1.000,  the  market  maker  moat 
include  the  200  shares  in  its  quote. 

The  Qxnmisaion  notes  tiiat  if  an  OTC  markat 
Diakar  rhnnan*  not  to  display  a  de  minimis  limit 
order,  the  NASD^i  interpretation  regarding  limit 
orders  would  prohibit  the  market  maker  from  ' 

trading  ahead  of  the  limit  order.  See  Manning  I  & 
n.  lupm  note  24,  In  addition,  the  NASD  has 
indiottad  that  market  makers  must  establish  and 
conaistantly  follow  policies  regarding  the  priority  in 
which  limit  ord«i  received  from  customers,  which 
would  include  de  minimis  orders,  will  be  executed. 
Sea  Special  NASD  Notice  to  Members  »S-«3  Qytarn 
5. 1995). 


maker  could  voluntarily  display  die 
additional  100  shares. 

c  Exceptions 

The  rule  requires  the  "immediate" 
display  of  certain  customer  limit  orders. 
To  satisfy  this  requirement,  a  specialist 
or  OTC  market  maker  must  display  the 
limit  order  immediately  upon  receipt 
unless  there  exists  an  applicable 
exception  to  the  display  requirement 
Some  oHnmenters  have  askisd  h« 
clarification  of  the  "immediate"  display 
requimnent  ■*>  The  Commission  is 
mhidiul  that  some  meesure  (rftime  is 
needed  for  specialists  or  market  makms 
to  display  limit  orders  in  the  quote. 
Assiuning  that  a  specialist  or  OTC 
maricet  maker  does  not  rely  on  one  of 
the  exceptions  to  the  Display  Rxile, 
however,  such  specialist  or  OTC  market 
maker  must  display  the  order  as  soon  as 
is  practicable  aner  receipt  which,  under 
normal  market  conditions,  would 
require  display  no  later  than  30  seconds 
after  receipt'*' 

There  are  seven  exceptions  to  the 
general  requirements  of  the  rule.  The 
first  exception  applies  to  any  customer 
limit  order  that  U  executed  upon  receipt 
of  the  (»der.  ">  If  the  order  is  executed 
upon  receipt,  thra  no  duty  arises  under 
the  rule.  t 

The  second  exception  applies  to  any 
limit  order  that  is  placed  by  a  customer 
who  expressly  requests  that  the  order 
not  be  displayed.  "3  This  request  may 
take  place  on  an  order  by  order  basis,  or 
may  be  agreed  to  prospectively.  Most 
commenters  that  addressed  the  issue 
were  in  fsvor  of  the  exception.'*^  The 
Commission  included  this  exception 
because  there  could  be  instances  in 
which  a  customer  prefers  to  exclude  its 
order  from  pubUc  display.  For  example, 
a  customer  with  a  large  limit  order 
could  wish  to  let  its  broker  woric  the 
order  rather  than  display  the  entire 
order.  This  exception  gives  the  customer 
the  right  to  decide  if  the  order  should 
be  displayed  in  its  entirety,  in  part  ot 
not  at   U.>*3  The  Commission  notes  that 

J,  e.^  Amax  Latter;  O.E.  Shaw  Latter  NYSE 
Lauar;  PSE  Latter. 

■*■  The  Commiaaion  stieaaas  that  specialiats  and 
OTC  markat  makan  still  are  under  an  obligation  to 
protect  thd  customer  limit  order  even  during  the 
time  the  '.  imit  order  is  not  displayed.  See,  a.g.. 
Manning  I  ft  n.  supra  note  24  (prohibiting  trading 
aheed  of  customer  limit  ordera).  It  should  also  be 
noted  that  this  standard  would  supersede  SRO  rules 
that  are  leas  stringent  with  regard  to  the  time  in 
which  limit  orders  are  to  be  displayed.  Those  rules 
that  impoea  more  stringent  standarids  may  continue 
to  apply. 

•n  Section  24ailAcl-4(cXl). 

>«>  Section  240.11Acl-4(cX2). 

<*«But  asa;  e.g.,  MadoS  Letter.  Morgan  Stanley 
Letter. 

'"  Any  portion  of  a  customer  limit  order  that  is 
not  displqrad  purauant  to  this  exception  shall  not 


under  this  excepticm,  a  customer  may 
leeve  the  decision  to  display  an  <Hder  to 
the  discretion  of  a  broker-dealer. 
Therefore,  rather  than  instructing  a 
broker-dealer  not  to  display  an  ardor,  a 
customer,  consistent  with  this 
exception,  may  instruct  the  broker- 
dealer  to  use  its  discretion  in 
determining  whether  to  display  the 
order.  Although  allowing  some  orders  to 
not  be  displayed  or  to  be  displayed 
partially  in  the  system  reduces 
transparency,  the  Commission  believes 
this  exception  is  appropriate  to  give 
investors  flexibili^  in  deciding  how 
their  orders  should  be  handled. 

The  exception  to  the  rule  requires  a 
customer  to  expressly  request  that  an 
order  not  be  displayed.'*'  A  customer 
request  that  an  order  be  placed  in  a 
particular  non-public  trading  sjfstem 
would  not  by  itself,  be  deeined  to  be  a 
non-display  request  The  Commission 
expects  that  most  retail  customers  will 
want  their  limit  orders  displayed 
pursuant  to  the  rule.  Thus,  the 
Commission  has  written  the  rule  to 
reqidre  specialists  and  OTC  maricet 
makers  to  assiune  that  retail  customers 
wish  to  have  their  orders  displayed 
unless  the  custcnner  specifically 
requests  that  the  order  not  be  displayed. 

ilhe  exception  also  permits  any 
customer  to  negotiate  vriih  its  broker- 
dealer  an  individual  agreement 
r^arding  the  display  of  its  limit  orders 
either  on  an  order-by-order  basis  or 
prospectively.  Standardized  disclaimers 
or  contractual  language  in  broker-dealer 
new  account  agreements,  however, 
would  not  be  deemed  to  be  an 
individual  request  by  a  customer  that  its 
order  or  orders  not  be  displayed. 

Hie  third  exception  applies  to  odd-lot 
orders."^  The  rule  does  not  require  the 
display  of  an  (sder  fen-  less  than  a  unit 
of  trading  as  established  by  the  rules  of 
the  exchange  or  association.  In  the  event 
that  a  round-lot  limit  order  represented 
in  the  quote  is  partially  filled  and,  as  a 
result,  the  remainder  of  the  order  would 
then  be  deemed  an  odd-lot  order,  the 
remainder  of  the  ordei  may  be  treated  as 
an  odd-lot  for  purposes  of  this 
exception.  For  example,  assiune  a 


be  included  in  the  calculation  br  detennining 
whether  any  other  limit  ordar  is  de  minimis.  See 
supra  note  179. 

■"At  least  one  commenter  believes  that 
documentation  of  such  customer  requests  should  be 
required.  CHX  Letter.  Although  the  Commission 
does  not  believe  it  necessary  to  mandate  a 
particular  method  of  record  keeping,  the 
Cammiaaion  expects  the  compliance  departmanta  of 
individual  firms  to  discharge  their  responsibilities 
in  such  a  manner  as  to  allow  adequate  supervision 
of  compliance  with  tha  customer's  request  not  to 
display  or  to  display  pursuant  to  diacretionary 
authority  provided  by  the  customer. 

'"Section  24ailAcl-4(cM3). 
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market  maker  is  quoting  at  the  NBBO 
(10V4-10%  (200x1000))  and  is 
representing  a  200  share  customer  limit 
order  to  buy  when  a  market  order  to  sell 
150  shares  is  received.  Upon  execution 
of  150  shares  of  the  200  share  customer 
limit  order,  the  market  maker  is  not 
required  to  display  the  remaining  50 
shares  of  the  order  at  IOV4."* 

The  fourth  exception  applies  to  block 
size  orders.'"'  Orders  of  at  least  10,000 
shares  or  for  a  quantity  of  stock  having 
a  market  value  of  at  least  $200,000  need 
not  be  displayed  in  accordance  with  the 
rule,  imless  the  customer  so  requests. "° 
The  Commission  recognizes  that  the 
display  of  block  size  orders  would  add 
to  market  transparency.  In  practice, 
however,  the  handling  of  block  size 
orders  differs  from  other  orders.  For 
example,  in  the  OTC  market,  market 
makers  often  negotiate  terms  and 
conditions  with  respect  to  the  handling 
of  block  size  orders,  and  display  of 
block  size  orders  may  impact  market 
maker  quotations  in  a  security  more 
than  would  smaller  limit  orders. ''' 
Further,  one  of  the  ma)or  objectives  in 
proposing  the  Display  Rule  was  to 
improve  the  handling  and  execution 
opportunities  afforded  to  customers  that 
lack  the  power  to  negotiate  better  terms. 
Because  most  investors  that  trade  in 
block  size  have  such  power,  the 
Commission  has  chosen  not  to  mandate 
the  display  of  block  size  orders,  vmless 
the  customer  so  requests.  "^  The 
Commission  is  satisfied  that  the  current 
definition  strikes  an  appropriate 
regulatory  balance  by  requiring  a 
presiunption  in  favor  of  display  for 
those  orders  requiriijg  enhanced 


'"The  market  maker  still  will  have  be«t 
execution  obligations  with  respect  to  the  remaining 
odd-lot  portion  of  the  cuatomer  limit  order. 

'"•Section  240.11Acl-4(c)(4). 

■>oThis  block  definition  is  consistent  with  the 
current  definition  used  in  I^SE  Rule  127.10.  Some 
coimnenters,  however,  suggest  that  the  parameters 
for  such  orders  be  increaaed  or  made  flexible 
depending  on  the  liquidity  of  a  particular  security. 
See,  e.g.,  O.E.  Shaw  Letter;  PSE  Letter:  Schwab 
Letter.  Still  others  believe  that  there  should  be  no 
exception  for  orders  of  block  size.  Instead,  these 
commenters  want  such  orders  to  be  included  within 
the  scope  of  the  rule  so  as  to  add  to  market 
transparency.  See,  e.g.,  Amex  Letter,  K2  Letter; 
Lehman  Letter  Peake  Letter;  Ricker  Letter.  One 
conunanter  suggests  the  use  of  a  "block  indicator" 
to  give  a  specialist  or  OTC  market  maker  the  option 
of  displaying  the  full  size  of  the  order  or  using  the 
indicator  to  identify  the  quote  as  representing  a 
block  size  order.  Lehman  Letter. 

■"  See,  e.g..  Manning  n,  supra  note  24. 

■*>  Customers  placing  block  orders,  however,  may 
request  that  the  ord«r  be  displayed  in  accordance 
with  the  requirements  of  the  rule;  a  specialist  or 
OTC  market  maker  that  accepts  the  order  will  be 
obligated  to  honor  such  a  request  Section 
240.11Acl-4(c)(4).  The  Commission  expects  that 
adequate  procedures  will  be  developed  to  ensure 
compliance  with  a  customer  request  See  supra  note 
186. 


protection,  while  not  extending  the 
presumption  to  those  orders  less  likely 
to  need  such  protection.  Of  course,  the 
Commission  may  reevaluate  its 
treatment  of  block  size  orders  at  a  \aftet 
date. 

As  proposed,  the  fifth  exception 
would  have  applied  to  a  limit  order  that 
is  delivered  immediately  to  an  exchange 
or  association  sponsored  system  that 
displays  limit  orders  and  complies  with 
the  requirements  of  the  rule  with 
respect  to  that  order.'"  This  exception 
did  not  relieve  a  speciaUst  or  OTC 
market  maker  from  its  display  obligation 
for  orders  it  received  through  exchange 
or  association  facilities,  unless  the 
facQity  itself  displayed  the  order.  '** 

In  tne  Proposing  Release,  the 
Commission  requested  comment  on 
whether  to  extend  this  exception  from 
display  to  instances  where  custcnner 
limit  orders  are  sent  to  ECNs  or  PTSs  by 
a  specialist  or  OTC  market  maker.  "*  As 
discussed  below  in  connection  with  the 
amendments  to  the  Quote  Rule,  the 
Commission  is  amending  the  Quote 
Rule  to  require  specialists  and  OTC 
market  makers  to  include  priced  orders 
they  enter  into  ECNs  in  the  bids  and 
offers  they  communicate  to  their 
exchange  or  association  for  reflection  in 
their  published  quotations,  when  such 
orders  improve  their  published 
quotations.  "^  In  recognition  of  the 
concerns  raised  by  commenters,  the 
Commission  also  has  included  an 
alternative  to  the  amendment  designed 
to  preserve  the  anonymity  of  specialists 
and  OTC  market  makers  that  is 


'"Section  240.11Acl-4(c)(5).  A  facility  would 
not  be  deemed  to  comply  with  the  requirements  of 
the  Display  Rule  if  the  highest  priced  buy  orders 
and  lowest  priced  sell  orders  entered  by  a  specialist 
or  OTC  market  maker  in  the  facility  for  a  pwrticular 
security  were  not  included  in  calculating  the  best 
bid  and  offer  for  the  market  and  incorporated  in  the 
consolidated  quote. 

"*One  commenter  argues  that  the  exception 
permits  specialists  and  OTC  market  makers  to 
become  "fair  vyeather  dealers,"  eHectively  allowing 
thsm  to  selectively  withdraw  from  the  national 
market  system,  which  creates  a  misleading  picture 
of  liquidity.  MadoS  Letter.  The  Commission 
believes,  however,  tliat  the  exception  provides  a 
specialist  or  OTC  market  maker  with  an  appropriate 
amount  of  discretion  in  handling  a  customer  limit 
order  while  ensuring  that  orders  at  tile  best  price 
are  displayed  to  the  marketplace. 

'*'  See,  e.g..  Latter  from  James  Lynch,  General 
Counsel,  ITG,  Inc.,  to  Jonathan  G.  Katz,  Secretary, 
SEC,  dated,  January  15, 1996  ("POSIT  Letter")  (not 
supporting  the  extension  of  the  exception);  PSE 
Letter  (extension  of  exception  should  be  contingent 
on  access  provided  by  ECNs);  Whitcomb  Letter 
(doubtful  that  exception  could  be  extended  In 
today's  environment);  see  also  Madoff  Letter 
(market  makers  and  specialists  should  be  able  to 
represent  a  portion  of  the  size  of  a  customer  limit 
order  in  other  markets  or  ECNs,  but  the  best  price 
and  some  size  should  be  reflected  in  their  quote). 

'»  See  §  240.1  lAcl-l(cM5)(iKA):  see  also 
Amendment*  to  the  Quote  Rule  discussion  at 
section  nLB.2.cii.,  infra. 


cunently  provided  by  certain  BCNs, 
while  still  publicizing  in  the  public 
quotation  stream  better  prices  entered 
into  ECNs.  llie  ECN  display  alternative 
in  the  Quote  Rule  is  available  only  if  the 
ECN  provides  for  pubUc  dissemination 
of  the  price  and  full  size  of  the  orders 
entered  by  specialists  and  OTC  market 
makers  to  an  exchange  or  association 
and  provides  access  to  other  broker- 
dealers  to  trade  at  those  prices  which  is 
equivalent  to  that  provided  in  the 
market  where  the  prices  are 
disseminated.'^ 

The  Commission  beUeves  that  ECNs 
that  provide  their  best  specialist  and 
market  maker  prices  to  die  public 
quotation  system  and  provide  ready 
access  to  their  prices  can  provide  an 
effective  means  for  specialists  and  OTC 
market  makers  to  ensure  that  customer 
limit  orders  are  handled  in  a  manner 
consistent  with  the  Display  Rule.  In 
view  of  the  ECN  display  alternative  in 
the  Quote  Rule,  the  Commission 
believes  it  is  appropriate  to  extend  the 
exception  in  the  Display  Rule  to  orders 
entered  into  ECNs  that  comply  with  the 
Quote  Rule  alternative.  "*  Accordingly, 
a  specialist  or  OTC  market  maker  that 
delivers  a  customer  limit  order  to  an 
ECN  will  be  deemed  to  have  satisfied  its 
display  obligation  with  regard  to  that 
order  if  the  ECN  complies  with  the 
requirements  of  the  new  alternative  in 
the  Quote  Rule."*»  The  proposed 
exception  for  limit  orders  entered  into 
exchange  or  association  sponsored 
systems  contemplated  that  such  orders 
would  be  transparent  and  accessible. 
Therefore,  expanding  the  exception  to 
include  the  use  of  ECNs  that  provide  for 
the  reqvusite  transparency  and 
accessibility  is  consistent  with  the  rule 
as  proposed. 

The  Commission  notes  that  this 
exception  to  the  Display  Rule  maintains 
the  benefits,  including  increased 
transparency,  provided  to  customer 
limit  orders  under  the  rule.  The 


'"As  discussed,  the  Commission  expects  the 
SROs-to  work  expeditiously  with  ECNs  that  wish 
to  avail  themselves  of  this  alternative,  and  is 
prepared  to  act  if  necessary  to  ensure  the 
eftectiveness  of  the  ECN  display  alternative,  prior 
to  the  effsctive  date  of  the  Quote  Rule  amendment*. 
See  Introduction  and  Summary,  supra;  see  also 
§  240.1  lAcl-l(c)(S)(ii);  AmendmenU  to  the  Quote 
Rule  discussion  at  section  nLB.2.c.iii.,  infra. 

•*■  See  Amendments  to  the  Quote  Rule  discussion 
at  section  in.B.2.ci.,  infra,  tor  a  description  of  the 
ECN  definiUon;  see  aifo  S240.11Acl-l(aMS): 
S240.11Acl-4{a)(8). 

'»  Section  240.1  lAcl-4(cX5).  See  also. 
Amendments  to  the  Quote  Rule  discussion  on 
accessibility  at  section  ni.B.2.c.iii.,  infra. 
Additionally,  a  specialist  or  OTC  mailcet  maker  may 
be  relieved  of  its  display  obligation  if  it  delivers  the 
customer  limit  order  to  an  exchange  or  association 
sponsored  system  that  complies  with  the  new 
alternative  in  the  Quote  Rule.  Section  240.11Acl- 
4(cK5). 
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exception  ensures  that  CTUtomer  tunit 
Ofden  will  ^ave  equivalent  piiblic 
disclosure  whether  they  are  sent  to  an 
ECN  that  complies  with  the  alternative 
or  displayed  oirectly  in  a  specialist's  or 
ore  maiket  maker's  quote.^o" 

The  sixth  exception  applies  to  a  limit 
order  that  is  delivered  to  anothm 
exchange  memb«'  or  OTC  market  maker 
tjiat  complies  with  the  di^lay 
requiremenis  of  the  rule  wdth  respect  to 
that  order.  3<"  For  example,  a  market 
maker  that  iBceives  a  limit  order  subject 
to  the  display  requirement  tmder  the 
rule  may  immediately  send  the  order  to 
another  market  maker  in  the  security  if 
the  other  market  maker  will  display  the 
order  in  accordance  with  this  rule.''" 

T^e  sevei^  exception  applies  to  "all- 
or-none  limit  orders."  An  "all-or-none 
limit  order"  is  an  order  acccHnpanied  by 
the  customer's  instruction  that  the  order 
is  to  be  executed  in  its  oitirety  or  not 
at  all.'"'  Alt}iough  this  exception  was 
not  included  in  the  proposed  rule,  the 
Cominissioa  believes  that  exempting  all- 
or-none  limit  orders  is  necessary  to 
avoid  operational  difficulties  regarding 
partial  executions  at  the  public  quote.''** 
In  this  regard,  all-or-none  limit  orders 
typically  art  not  displayed  in  the 
exchange  markets  today. '"^  The 
Conmiissioa  believes,  therefore,  that 
this  exception  is  consistent  with  the 
goals  and  objectives  of  the  Display  Rule. 

Finally,  a  new  provision  has  been 
included  thtt  enables  the  Commission 
to  exempt,  oonditionally  or 
unconditiooally,  any  transactions  that  it 
may  determine  are  not  encompassed 
within  the  purposes  of  the  Display  Rule. 
The  Commission  believes  that  this 
exemptive  authority  provides  flexibility 
in  applying  the  Display  Rule."^ 

d.  Effective  Date  and  Phase-In 

The  Display  Rule  will  beccMne 
efiiective  on  January  10, 1097.  As  of  this 


>"  An  OTC  ntBrkst  makar  or  ipacialitt  chooaiag 
to  antar  customr  limit  ordns  for  display  through 
an  ECN  muat  ttlll  evaluate  whether  the  cuatomar 
order  is  tikaly  to  obtain  beat  execution  through 
display  in  that  CCN.  See  section  IILC2..  infra. 

»'  Section  24C.llAcl-4(cM6). 

*°One  cormasnter  believe*  that  the  rule  should 
require  a  specialist  or  OTC  market  maker  to  obtain 
assurances  that  a  customer's  limit  order  will  be 
displayed  in  accordance  with  the  rule  before  such 
an  otdat  is  sent.  M]T  Letter.  Bat  see  PSE  Latter, 
Salomon  Latter.  As  noted  earlier,  the  Commission 
believes  that  it  Is  best  left  to  a  firm's  compliance 
department  to  decide  on  the  necessary  assurances 
that  the  order  %rill  be  displayed  in  coniormanca 
with  the  rule. 

*»  See.  e.g..  MYSE  Rule  13. 

>MFor  example,  if  an  ail  or  none  order  to  buy 
l.OOO  shares  at  10V«  were  displayed  in  the  quote 
and  represented  the  NBBO,  a  subsequent  markat 
order  to  sell  509  share*  could  not  be  matched 
against  the  all  «  none  order. 

«"  See.  e.g.,  ^fYSB  Rule  13. 

w  Section  24>.llAcl-4(d). 


date,  the  Display  Rule  will  apply  to 
exchange-traded  secur^es.  Kloraover, 
this  date  will  mark  the  beginning  of  the 
first  phase-in  for  Nasdaq  securities.  As 
of  this  date,  the  Display  Rule  will  apply 
to  the  1,000  Nasdaq  securities  with  the 
highest  average  daily  trading  volume  in 
the  previous  quarter. 

The  second  phase-in  date  will  be  on 
March  28, 1997.  From  this  date  forward, 
the  Display  Rule  will  apply  to  the  next 
1,500  Nasdaq  securities  with  the  highest 
average  daily  trading  volume  over  the 
previous  quarter.'*" 

The  third  phase-in  date  will  be  on 
June  30, 1997.  From  this  date  forward, 
the  Display  Rule  will  apply  to  the  next 
2,000  Nasdaq  securities  with  the  highest 
average  daily  trading  volume  over  the 
previous  quarter. 

The  final  phase-in  date  will  be  on 
August  28, 1997.  From  this  date 
forward,  the  Display  Rule  will  apply  to 
all  remaining  Nasdaq  securities. 

Although  the  Commission  believes 
that  the  IXsplay  Rule  should  apply 
equally  to  exchange-traded  and  non- 
exchange-traded  securities,  the 
Commission  tmderstands  that  the 
Display  Rule  will  more  significantly 
impact  current  order  handling 
procedures  for  Nasdaq  securities  in  light 
of  existing  practices  in  that  mariceL  The 
phase-in  period  will  allow  the 
Commissicm  to  monitor  the  effects  of  the 
EKsplay  Rule  on  successive  groups  of 
Nasdaq  securities  while  ensuring  that 
all  covered  securities  receive  the 
benefits  of  the  display  requirement 
within  one  year  of  the  Display  Rule's 
adoption. 

B.  Amendments  to  the  (^ote  Rule 

1.  Background 

Public  quotation  rep<Mting  for  equity 
securities  is  governed  by  the 
Commission's  Quote  Rule,"*  as  well  as 
by  exchange  and  NASD  rules.  These 
rules  require  registered  exchanges  and 
securities  associations  to  file  quotation 
reporting  plans  with  the  Commission 
that  provide  for  the  collection  and 
transmission  of  quotation  information 
on  a  real-time  basis  for  securities 


*"  Any  security  already  covered  by  the  rule  will 
not  be  included  as  part  of  the  calculation  of  the 
securities  to  be  included  in  any  subsequent  group. 
Therefore,  if  a  security  is  included  as  one  of  the 
1,000  securities  in  the  first  group,  such  security  will 
not  be  counted  as  one  of  the  next  1,500  securities 
in  the  second  group  (even  if  such  security's  avacage 
daily  trading  volume  over  the  previous  calendar 
quarter  would  otherwis*  place  it  in  the  second 
group). 

*»  17  CFR  240.11AC1-1.  See  alio  Securities 
Exchange  Act  Release  No.  14415  (January  26, 1078), 
43  FR  4342  (February  1, 1978)  ("Quote  Rule 
Adopting  Release"). 


covered  by  the  Quote  Rule."*'  Market 
makers  and  exchange  specialists 
communicate  their  quotes  to  the  NASD 
or  to  an  exchange  pursuant  to  these 
plans  md  the  NASD  and  exchanges  in 
turn  make  this  information  availi^le  to 
vendors  for  dissemination  to  the 
public.""  * 

The  Quote  Rule  requires  the 
collection  and  public  dissemination  of 
the  best  bid,  be»t  offer,  and  size  for  each 
market  quoting  any  security  covered  by 
the  Quote  Rule,  as  well  as  the 
consolidation  of  those  markets' 
quotations  and  public  dissemination  of 
the  national  "consolidated"  best  bid  and 
offer  ("NBBO").">  These  quotations 
must  be  firm,  and  a  market  maker  or 
specialist  generally  is  obligated  to 
execute  an  order  at  a  price  at  least  as 
bvorable  as  its  publiwed  bid  at  offer  iq> 
to  the  size  of  its  published  bid  or 
offer.'"  Broker-dealers  covered  by  the 
Quote  Rule,  including  dealers  trading 
listed  securities  in  the  OTC  market  (i.e.. 
third  maricet  makers),  must  supply 
quotations  to  their  exchange  or 
association  for  dissemination  to 
quotation  vendors. 

The  1975  Amendments  identified  the 
need  for  a  prompt,  accurate  and  reliable 


"Rule  llAcl-1  (b)(1),  17  CFR  240.11Acl-l(b)(l) 
(dissemination  requirements  for  exchanges  and 
associations). 

210 Rule  iiAcl-2. 17  CFR  240.11Acl-2  ("Vendor 
Display  Rule")  requires  vendors  of  market 
information  to  display  quotation  information  in  a 
aon-discriminatory  manner. 

'"Rule  llAcl-l(bMl),  17 CFR 240.11AC1- 
1(b)(1).  Pursuant  to  the  Quota  Rule  and  the  Joint 
Consolidated  Quotation  Plan  ("CQS  Plan"),  the 
inaide  quotations  collected  and  calculated  by  tb* 
exchanges  and  Nasdaq  for  exchange-listed  * 

securities  are  conaolidiated  and  disseminated  to 
vendors  by  SIAC,  the  exclusive  processor  for 
consolidated  quotations  in  listed  securities. 
Similarly,  Nasdaq  is  the  exclusive  processor  for 
quotatioiu  in  Najiidaq  National  Market  ("Nasdaq 
NMS")  securities.  Nasdaq  collects  and  conaolidataa 
inside  quotations  furnished  by  OTC  market  makers 
and  by  exchange*  pursuant  to  a  Joint  Self- 
Regulatory  Organization  Plan  that  provides  for 
exchange  trading  of  Nasdaq  securities.  Nasdaq  then 
disseminates  to  vendors  the  inside  bid  and  oCCar  in 
Naadaq  NMS  securities,  and  disseminates  to  various 
subacrSbers  more  spacific  information  concerning 
the  individual  market  maker  and  exchange  quotes 
in  each  Nasdaq  security.  The  terms  "consolidated 
quote"  and  "publicly  available  quotation,"  when 
used  with  respect  to  information  dissaminated  by 
exchanges  and  Nasdaq  via  their  exclusive 
processors,  refer  to  the  quote*  that  SIAC  or  Nasdaq 
furnishes  to  vendors  for  dissemination  to  the 
public.  The  terms  "public  quota"  or  "publicly 
available  quote,"  when  used  with  respect  to  a 
specialist  or  market  maker,  refer  to  the  bid  and  oQar 
that  the  specialist  or  market  maker  has  furnished  to 
its  exchange  or  association  for  inclusion  in  the 
consolidated  quote.  The  term  "public  quotation 
system"  refers  to  this  entire  structure  through 
which  SROs  collect  quotations  from  market 
participants,  and  the  excluaive  processors  colled, 
process,  and  disseminate  those  quotatioiu  to 
vendors. 

»>Rnle  llAcl-l(c)(l).  17  CFR  240.1  tAcl-l(cKl). 
This  is  tefaiTad  to  as  the  broker-dealer's  "fiimnea^' 
requirement 
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central  quotation  reporting  system.''^ 
The  Quote  Rule,  in  particular,  was 
designed  to  facilitate  the  NMS  by 
requiring  specialists  and  mariiet  makers 
publishing  quotes  to  provide  these 
quotes  to  a  central  system  so  they  could 
be  made  available  to  the  public. 
Congress  considered  the  public 
availability  of  quotation  information  to 
be  critical  to  fair  and  competitive 
marketo  because  published  quotations 
provide  investors,  their  brokers,  and 
other  market  participante  with  essential 
information  about  the  condition  of  the 
'  maricet.  This  information  assista 
investors  in  making  investment 
decisions  and  in  finding  the  best  market 
for  a  security,  while  making  it  possible 
for  investors  to  evaluate  the  quality  of 
their  executions. 

Since  the  1975  Amendmente  and  the 
adoption  of  the  Quote  Rule,  there  have 
been  dramatic  changes  in  the  markets 
and  the  technologies  used  by  market 
participants.  To  ensure  that  the  Quote 
Rule  keeps  pace  with  the  evolution  of 
the  securities  mariceta  and  continues  to 
ensiue  the  public  availability  of 
accurate,  reliable,  and  comprehensive 
quotation  information,  the  Commission 
has  determined  that  certain 
amendments  to  the  Quote  Rule  are 
necessary  and  appropriate  in 
furtherance  of  the  objectives  of  the    . 
Exchange  Act 

The  Lommission  proposed  an 
amendment  to  the  Quote  Rule  to  require 
specialists  and  market  makers  to  reflect 
in  their  public  quotes  any  better  priced 
orders  they  place  in  certain  systems  that 
are  not  currently  integrated  into  the 
NMS.  In  particular,  the  ECN  amendment 
is  intended  to  incorporate  within  the 
public  quotes  any  better  priced  ordera 
broadly  displayed  by  market  makers  and 
specialista  through  ECNs.  This 
amendment  is  being  adopted  with 
modifications  to  address  concerns 
raised  by  some  conunenters. 
Specifically,  in  order  to  provide 
specialiste  and  market  makers  with  an 
alternative  method  to  meet  the  ECN 
display  requirement,  the  Commission  is 
adopting  an  alternative  suggested  in  the 
proposing  release  that  deems  a 
specialist  or  market  maker  in 
compliance  with  the  ECN  amendment  if 
the  ECN  provides  the  best  prices  entered 
into  the  ECN  by  market  mdcera  or 
specialista  for  each  covered  security  to 
an  exchange  or  association  for  inclusicm 
in  the  public  quotation  system  and 
provides  access  to  those  prices 
equivalent  to  the  access  currently 


available  to  other  quotes  pubUshed  by 
the  exdiangB  or  association.  In  addition, 
the  Commission  is  «nn«mriing  the  Quote 
Rule  to  e}q>and  the  categories  of 
securities  covered  by  certain  existing 
Quote  Rule  provisions.  The  quotation 
requirementa  that  previously  applied  to 
siibstantial  specialists  and  maiiwt 
makers  in  only  certain  exchange-listed 
securities  now  will  apply  to  substantial 
specialista  and  market  makers  in  all 
exchange-listed  securities.  Further, 
certain  Quote  Rule  provisions  that 
previously  appUed  to  maricet  makers 
electing  to  quote  particular  Nasdaq 
securities  now  will  apply  to  market 
maken  electing  to  quote  any  Nasdaq 
security.  The  Commission  is  adopting 
these  amendmenta  substantially  as 
proposed,  along  with  minor  tedmical 
amendmenta  to  the  Quote  Rule  that  are 
discussed  m(»e  fully  below. 

2.  PubUc  Dissemination  of  Market 
Maker  and  Specialist  Prices  in  ECNs 

a.  Basis  for  the  ECN  Amendment 

Over  20  years  ago,  the  Commission 
noted  that  an  essential  purpose  for  the 
establishment  of  the  NMS  was  "to  make 
information  on  prices,  volume,  and 
quotes  for  securities  in  all  marketa 
available  to  all  investore,  so  that  buyers 
and  sellers  of  securities,  wherever 
located,  can  make  informed  investment 
decisions  and  not  pay  more  than  the 
lowest  price  at  which  someone  is 
willing  to  sell,  or  not  sell  for  less  than 
the  highest  price  a  buyer  is  prepared  to 
ofier."  2»*  At  the  time,  the  lack  of 
consolidated  quote  information  made  it 
difficult  to  ascertain  the  different  prices 
that  were  often  available  in  the  various 
marketa  for  a  particiilar  security.  This 
lack  of  transparency  as  to  the  best  prices 
among  competing  mariceta  was  widely 
recognized  as  preventing  investors  and 
their  brokers  from  ascertaining  accurate 
trading  interest  for  a  security  and 
obtaining  the  best  prices  for  their 
orders.^!'  To  address  these  concerns. 
Congress  directed  the  Commission  to 
facilitate  the  creation  of  a  national 
market  system  that  would  link  the 
various  marketa  trading  a  sec\irity.  The 
price  and  quotation  transparency 
resulting  from  the  Commission's 
ensuing  NMS  initiatives  has  produced 


extremely  liquid,  successful,  and,  in     ' 
most  caaes,  competitive  maikets. 

As  discussed  m  the  Proposing 
Release,  the  Commission  for  many  years 
has  been  cc»cemed  that  the 
development  of  so-called  "hidden 
markets,"  in  which  a  market  maker  or 
specialist  publishes  quotations  at  prices 
superior  to  the  quotation  informatian  it 
disseminates  on  a  general  basis, 
impedes  these  hJMS  objectives-^*'  Ow 
the  course  of  the  last  decade,  certain 
trading  systems  that  allow  market 
makers  and  specialista  to  widely 
disseminate  significant  trading  interest 
to  cotain  market  partidpanta  without 
making  this  trading  interest  available  to 
the  pt^lic  maricet  at  large  have  become 
significant  marketa  in  their  own  right 
Although  offering  benefita  to  some 
market  participants,  widespread 
participation  in  these  hidden  marketa 
has  reduced  the  completeness  and  value 
of  publicly  available  quotations  ctMitrary 
to  the  purposes  of  the  NMS.  Because 
these  systems  are  not  registered  as 
exchanges  or  assocUticms,  they  are 
currently  not  required  to  integ^to  into 
the  pubUc  quote  the  prices  at  which 
their  subscribers,  induding  subscribe  if; 
market  makers  and  specialista,  are 
willing  to  trade.^i''  The  use  of  these 
systems  by  market  makers  and 
spedalista  to  quote  prices  not 
incorporatad  into  the  NMS  has  resulted 
in  fragmented  and  incomplete 
dissemination  of  quotation  information. 

Certain  mariceta,  in  partic\ilar  ECNs 
that  allow  subscribers  ^'^  to  enter  priced 
orden  that  are  widely  disseminated  to 
third  parties ^i'  and  permit  sudi  orders 
to  be  executed  in  whole  or  in  part 
through  the  system,  communicate 
orders  that  are  dosely  analogous  to 
quotations.  These  ECNs,  in  effiect,  allow 
market  makers  and  spedalista  to  display 
different  prices  to  different  market 
partidpanta. 

Although  these  ECNs  can  fadhtate  the 
execution  of  their  subscribers'  ordors 
and  allow  institutions  to  partidpate 


'■'Sonate  Raport,  «upni  note  31.  (y.  RR.  Rep.  No. 
229.  94th  Cong.,  l«t  S«m.  29  (1975)  ("Conteence 

Report")  (noting  that  the  confarence  committee 
adopted  the  Senate'*  provieioni  on  the  NMS  with 
minor  reriaionf ). 


'"Securities  and  Exchange  Commiiaion, 
Statement  of  the  Securitiet  and  Exchange 
Commission  on  the  Future  Structure  of  the 
Securities  Markets  (February  2,  i972)  ("Future 
Structure  SUtemant")  at  »-10.  37  FR  S286.  5287 
(February  4, 1972)  (^nphaaU  added).  See  aJao    . 
Securitie*  and  Exciiange  Commiaaion,  Policy 
Stalmnent  of  the  Securities  and  Exchange 
Commission  on  the  Structure  of  a  Central  Market 
System  (1973)  at  25-28. 

'"  S«e  Senate  Report,  supra  note  31. 


"*See  Proposing  Releeae  at  4. 

'■^Certain  ECN*  may  be  registered  with  the 
Commission  a*  broker-dealer*  and  indeed  parfonn 
variotu  brokerage  functions.  Nevertheless,  the 
Commission  recognizes  that  in  providing  a 
mechanism  by  wiiicb  system  subscriben  can  (1) 
broadcast  prices  to  other  tystem  subscrit>er*  and  (2) 
trade  with  one  another  at  those  prices,  thaee 
systems  also  function  as  securities  ""<*■«« 

'■■ECN  subscriben  may  include  institutiooal 
investor*,  broker^deelers,  and  market  maker*.  BCNa 
provide  their  ■ervice*  to  subecribers  far  s  iee  or 
commission  equivalent  Some  ECNs  (such  a* 
SelectNet)  have  been  available  only  to  brokar> 
dealer*  and  not  to  investors  generally. 

»•  "Third  parties"  in  thii  context  reiH*  to 
anfaacriber*  or  any  other  entities  (such  as  custotnats 
of  subecribers)  that  receive  information  from  the 
ECN  concerning  any  priced  order  antarad  into  the 
BCN  by  aaotfaer  subscriber. 
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diracdy  in  pries  discovery,  the  dtepky 
of  bettar  mcee  privatety  in  ECNs 
reduces  tna  reliidiility  uid  completeness 
of  cansoUdMed  quotations,  the  aocuiacy 
of  which  olntinnes  to  be  an  essential 
ekmsait  of  the  NMS.  These  private 
markets  haye  resulted  in  fragnented 
quotations  and  a  reduction  ilk  the 
reliability  of  public  quotatkna  as  sn 
accurate  indtcator  of  maricet  makars' 
and  ^Mdalsts' best  prioss,  the  idsndcal 
situatioD  tly  praipted  Cangieaa  to 
adopt  the  NMS  ameBdments  in  1975. 
TlieunavaflAillty  of  ftilt  market  makar 
and  spedaHSt'  ffli^i'tati^Fii  ioJooiafle& 
prevents- httrestcB  and.ttsfr  arakers 
IwensenBrt^ininythe  true  tading. 

t  far  |s  ssmiity ,  uuiebtBiBJBg  the 
•^  Apxaaiket  ddsBB,  and 
I  iMrsetotefroBunfliiWiirfaig  the 
sfBorts  of  dvBirkfokanga  finis  to  ootaln 


Hw  rnmfnisatntt'saBa^sle  of  the 
tnatogaotarity  ittthsse  ffTWshi^ 
produced  ciser  evldHioe  oitlie 
sodstsnoe  Of  a  two-tisesdmaikBt  in 
whidi  aoarlBt  makass  rootiBriy  trade  at 
one  pcioe  aimvretaii^custonMBK  saai^at 
bettsc  psioae  widfcBCN  sobscrihen.B> 
For  eiHimpfc,  analyris  of  ttading  activity 
in  the  two  aiosi  sigoificantSeNs  hi  die 
Nasd&qmaiket.  bistinet  andSelectflet, 
reveels  thafi  appuwriHiiMtrfy  85%  of  the 
bids  snd  oIlBn  displayad  by  market 
maksrs  in  Inrtinet  snd  90%  of  the  bids 
snd  offsis  displqred  on  SelectNet  were 
at  better  prices  thsn  those  posted 
puUidy  on  Nasdaq.^"  Furthsmune, 
approxhnately  77%  of  the  trades 
executed  on  Instinet  and  60%  of  the 
tredes  executed  on  SelectNet  occurred 
at  prices  between  the  Nssdaq  best  bid 
and  offar.  Market  makeis  participated 
on  at  least  one  side  of  approximately 
90%  of  the  trades  in  these  ECNs.  The 
trading  activity  in  Instinet,  which 
comprised  approximately  17%  of  trades 
and  15%  of  the  volxune  in  Nasdaq 
securities,  ospresents  a  significant 
portion  of  the  overall  mariwt  for  Nasdaq 
securities.2*» 


""For  mam^k,  i  markat  makar  with  a  public 
oSar  constituting  the  bast  public  ofHar  of  2OV4  might 
oQv  to  lell  iliara*  in  an  ECN  at  20*i%.  If  tba  markat 
makar  did  not  chaiige  ita  public  aSxx  to  raflect  thia 
improved  aelling  price,  public  cuatomen  buying 
from  the  markat  malcar  would  pay  the  higbar  prica 
of  2OV4  for  tlia  aacurity  becauae  they  do  not  have 
accaaa  to  tha  markat  makar'a  prica  in  tlia  ECN. 

ai  Tha  Comiiaalon'a  analysi*  ia  based  on  Instioat 
and  SalactNat  data  for  the  months  April  through  ' 
Jnna  19S4.  Sav  21(a)  Kaport  at  notaa  4S-52  and 
armmpanyingttaoct  and  Appaodix  at  notaa  18-28 
and  accotopanying  taxL 

^  Mora  tfa<ing  Totuma  now  oocui*  00  Inctinat 
than  on  any  oftha  organixed  U.S.  atock  markota 
other  than  tha  f4YSE  and  Naadaq.  In  1994.  trading 
volaina  oq  Inatinat  totalled  approximately  10.8 
billion  aiiaraa  with  an  appraximate  dollar  volume 
of  $282  billioo,  bi  compahaon.  Naadaq  traded 
apprtiximately  74  billion  sharea,  with  an 


Hm  Commission's  rscent 
investigation  into  various  trading 
practioes  in  Nasdaq  stocks  raveaiiBd  that 
the  existence  of  this  two-tisrad  markst 
&cilitated  the  maintananoe  of  wide 
gprseds  on  Naadaq.  As  di8aiBesd  in  the 
21(aMtopart.  Naadaq  maricat  maksn: 
sog^ged  in  a  widespread  course  of 
conifaict  that  resulted  in  artifldally  wide 
spreads  in  a  large  peroaDtage  of  Nasdaq 
stocks.  The  maintenance  w  wide 
qneada  was  made  poesible  at  leaafc  in 
part  by  the  fiKl  Oat  ECNs  like  bstinet 
and  SelectNet  <fid  not  affsctthe  pcioee 
at  which  raatket  malwa  traded  with  the 
ganantpublic  thua  aHowing  inaricst 
makara  to  attracttiadinfl  ialsrast  at 
piicea  inside  the  spxisadvrltfaout 
et^usHwg  their  Naadsq,<|UBtee. 
hitagratJngtdwhetfagpitoesBugket 
maKBraquotftipiEeNrduaddf 
siyiiflrantly  limit  Ae  types  of 
ttboompetittwepFactibes  identified  hi 
theinvaadgatlairwidioiiftUmittu^Ae 
nswiahiBse  of  these  systems  eeeJBcient 
altemattve  meehaidsma  for  negotiating 
transections. 

llw  Commission  firmly  heUevee  that 
off  investors  diouId>  have  an  opportunity 
to  have  their  mdsrs  fiUed  at  tb>  best 
prioas  made  availride  by  markat  makars. 
Qmsistent  with  Congress's  goals  for  a 
NMS,  theae  opportunities  must  be  made 
available  to  allcustomen,  not  just  those 
customers  who,  due  to  siza  or 
sophistication,  may  avail  themselves  of 
prices  in  ECNs  not  currently  linked  with 
the  public  quotation  system.  The  vast 
minority  of  investors  mav  not  be  aware 
of  the  better  prices  widely  disseminated 
by  market  makers  or  specialists  through 
ECNs  and  many  do  not  have  the  abili^ 
to  route  their  orders  directly  or 
indirectly  to  such  systems.  As  a  result, 
many  customers,  b^  institutional  and 
retail,  do  not  always  obtain  the  benefit 
of  the  better  prices  entered  by  a  market 
maker  or  a  specialist  into  an  ECN. 

Brokers  firequently  use  the 
consolidated  quote  as  the  benchmark  for 
automated  execution  of  customer  orders 
and  for  the  starting  point  in  negotiating 
execution  prices  with  institutional 
investor8.223  Consolidated  quotations  in 


approximate  dollar  volume  of  $1,449  bQlion.  Id.  at 
note  50  and  accampanying  text 

"^  Soma  commentara  argue  that  tha  BCN 
amandmant  ibcuaea  on  axpanding  the  availability  of 
these  syatema  to  small  investors,  and  ignores  the 
bet  that  small  investora  already  benefit  from  these 
ayatema  in  that  Institutional  aubacribers  in  ECNa 
primarily  repreaant  thfc  aillective  interesta  of  small 
inveators.  e.g..  through  mutual  funds  and  401(k] 
plans.  See,  e.g.,  CALpers  Letter  Dillon  Letter. 
Inatinet  Latter  LJR  Letter  Northern  Trust  Letter 
SIA  Letter:  STAIC  Letter.  The  obiectivea  of  the  BCN 
amendment,  however,  an  not  limited  to  Improving 
market  transparency  and  accessibility  for  small 
inveators.  Comprehensive  and  transparent 
information  about  market  conditiona  is  critical  to 
efficient  and  competitive  markets  for  all  inveators. 


listed  stocks  ara  provided  by  CQS  to 
vendors,  «^  then  jnovide  this 
infonnatian  to  the  miMic.  bi  approving 
the  OQS  as  the  medianism  to  serve  this 
vital  function,  die  Crwrnnissicm  stressed 
that  it  would  expect  faroket'daalers  to 
take  into  account  prtetng  information 
made  available  throu^  die  OQS  in 
fulfiUing  their  best  exacutitm 
oMigartons."*  Similarly,  for  OTC 
sectnitles,  Nasdaq  disseminates  to 
market  makers,  veodors.  and  investore 
multiple  marieet  maker  quotatioDS,  and 
a  "beef  bid  and  ofEir  dsKived  from 
these  quotatiooei  Aabrofcer-doelorr  and 
maxketahave  davekmedcQtioniatBd 
anter*routiiig  and  order  exBcutirai 
systems^  diev- have  relied  on  thaee 
oonsolidaled  qiifllee  iir  piidBg  md 
exBCQting  custoniev  orders  routed 
throu^ueir  sysiema."^  *»w*M*fag  the 
pricea  sntaaed  into  BGMe  by  nusketf 
inakeri  and  specialists  inthe 
ocBsoMdatedquatatfaawffl^help  broker- 
deeiSsB  tisin^diese  automated  systems 
ta  provide  OMir  custooaera*  orders  with 
improved  executions,  an^ wiU  improve 
inatitirtiana*  ability  to  — ""■♦■^p  true 
market  prices. 

hi  BgBt  (rf  the  stated  fimdementat 
puipoaec  of  the  1975  Amendments  and 
deex  evidence  of  a  ttvo^ersd  madcet, 
the  Commission  believes  it  is  imperstiye 
to  emend  the  Quote  Rule  to  ensure  the 
public  dissemination  of  accurate  quotes 
that  represent  the  best  prices  that 
market  makers  and  specialists  widely 
disseminate.  Thus,  the  ECN  amendment 
is  intended  to  integrate  into  the  public 
quote  the  prices  of  market  make^  and 
specialists  that  are  now  widely 
disseminated  to  ECN  subscribers  but  are 
not  available  to  the  rest  of  the  market^^e 


whether  retail  or  inatitutiaaaL  ImlMd.  while  large 
institutional  investora  often  hare  accaaa  to  BCNs. 
the  public  quotea  navarthatoaa  frequently  aanra  aa 
a  hanrhmark  far  their  uegotlattana  with  markat 
makers.  In  any  event,  while  retail  imraatois  directlj 
account  for  a  significantly  amallar  parcantaga  of 
trading  volume  than  iastitutional  Invaators.  they 
atill  account  for  half  of  tha  direct  equity  liiiiialiiiaiil 
in  U.S.  markets. /VyS£  IS95  Fact  BooJc  at  57.  Tba 
Commission  tacogniaa  that  direct  retail 
participation  providaa  critical  liquidity  and 
tharafbre  Itmitad  access  and  tzansparancy  to  the 
best  pricea  available  undermiaaa  the  efficiency  of 
our  markets  and  jaoparrtiraa  public  confldioca  in 
their  fairness. 

^Sae  Securities  Exchange  Act  Release  Na  15009 
Ouly  28. 1978).  43  FK  34851  (declaring  the  CQS 
Plan  temporarily  effective):  Securities  Exchange  Act 
Ralaeae  No.  16518  Oan.  22,  1980).  45  FR  6521 
(permanently  approving  the  CQS  Plan). 

2^  See  diacuaaion  of  beat  execution  prindplea, 
in/in  aaction  in.C.2. 

"*  Several  commentara  characterize  ECNa  aa 
"wholaaak"  markets,  and  argue  that  the  ECN  rule 
would  require  market  makara  to  trade  with  retail 
customers  at  wfaolaaala  prices.  See,  e.g.,  Davis 
Letter;  Instinet  Letter;  L^  Letter  Merrill  Letter.  Tba 
Cotmnisaion  notes  that  markat  makers  are 
compensated  by  the  spread  between  their  bid  and 
offor  prices,  and  nothing  in  the  ECN  rule  prevents 
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Most  commenters  support  the 
Commission's  goal  of  improving  the 
quality  of  quotation  information  made 
■  available  to  the  public,  althoixgh  many 
raise  questions,  discussed  below,  about 
the  proposal.  In  particular,  and  as 
discussed  below,  some  commenters 
expressed  concern  about  the  potential 
impact  of  the  rule  on  benefits  provided 
to  the  maricet  as  a  whole  by  ECNs.  Upon 
review  of  the  comments  received,  the 
Commissicm  has  determined  that  it  is 
appropriate  to  adopt  the  proposed  ECN 
amendment.  Furthermore,  in  res|>onse 
to  the  concerns  noted,  and  to  fiacilitate 
compliance  with  the  ECN  amendment, 
the  Commission  has  included  the  ECN 
display  alternative  that  permits  a  market 
maker  or  specialist  to  comply  with  the 
amendment  through  an  ECN  that  meets 
two  conditions.  First,  the  ECN  into 
which  the  maricet  maker  or  specialist 
enters  its  order  must  ensure  that  the  best 

E rices  market  makers  and  specialists 
ave  entered  therein  are  communicated 
to  the  public  quotation  system.  Second, 
the  EQ4  must  provide  brokers  and 
dealers  access  to  orders  entered  by 
market  makers  and  specialists  into  the 
ECN,  so  brokers  and  dealers  that  do  not 
subscribe  to  the  ECN  can  trade  with 
those  orders.  The  ECN  display 
alternative  therefore  allows  a  market 
maker  or  specialist  to  comply  with  the 
ECN  amendment  directly  by  changing 
its  quote,  or  alternatively  by  using  an 
ECN  that  meets  the  above  two 
conditions. 

As  discussed  above,  the  Commission 
expects  the  SROs  to  work  expeditiously 
with  ECNs  that  wish  to  avail  themselves 
of  the  ECN  display  alternative  to 
develop  rules  or  understandings  of 
general  applicability.  The  Commission 
is  prepared  to  act  as  necessary  to  ensure 
implementation  of  the  ECN  display 
alternative  prior  to  the  effective  date  of 
the  Quote  Rule. 

b.  Response  to  Comments  ^27 

The  Commission  solicited  comment 
on  whether  the  proposed  amendment 
achieves  the  goals  of  deterring 
fragmented  markets  and  promoting 
improved  quotations.  The  Commission 
also  invited  comment  on  whether  there 
are  any  feasible  alternatives  to  the  rule, 
and  on  possible  business  or  economic 
justifications  for  permitting  market 
makers  and  specialists  to  publish  prices 
in  ECNs  that  differ  from  their  public 
quotations.  The  Commission  requested 
comment  on  the  competitive  effects  of 


the  proposal  on  existing  ECNs, 
subscribers,  and  users.^^  In  addition, 
the  Commission  solicited  comment  on 
alternatives  to  the  proposal  that  would 
minimize  any  negative  effects,  yet  still 
achieve  the  Commission's  goals.  The 
Commission  specifically  a^ced  whether 
ECNs  should,  as  an  alternative,  furnish 
market  makers'  and  specialists'  best 
prices  to  the  applicable  exchange  or 
association  for  further  dissemination, 
and  provide  access  to  those  prices 
through  some  form  of  linkage.  2» 

i.  General  Comments 

The  Commission  received  numerous 
conunents  on  the  ECN  proposal.  Many 
commenters  support  the  proposal  as  an 
important  initiative  desipied  to  further 
investor  protection  by  improving 
publicly  available  quotation  information 
and  assuring  best  execution  of  customer 
orders.230  Some  conunenters  recognize 
that  a  number  of  brokers  and  dealers 
have  adopted  the  practice  of  placing 
superior  priced  orders  in  ECNs  without 
including  these  better  prices  in  their 
public  quotes.23'  These  commenters 
agree  that  the  Commission  should  be 
concerned  that  some  retail  investors 
may  have  neither  knowledge  nor  access 
to  the  best  available  prices  under  these 
circumstance8.232  They  voice  general 
support  for  the  rule,  and  recommend 
one  or  more  mechanisms  ^^  by  which 
the  Commission  could  ensure  that 
public  quotes  contain  the  best  prices 
otherwise  widely  dissenunated  by 
market  makers  and  specialists. 

ii.  Impact  on  ECNs,  Market  Makers  and 
Specialists,  and  Institutions 

Some  commenters  express  concern 
that  the  amendment  could  negatively 
impact  services  provided  by  ECNs  and 
caution  the  Commission  not  to  diminish 
the  benefits  provided  by  ECNs  to  the 
market  as  a  whole.  Some  commenters 
argue  that,  under  the  proposal,  market 


market  makers  from  buying  at  the  bid  from  one 
customer  and  selling  at  the  offer  to  another. 

'"This  section  includes  a  discussion  of  the 
principal  arguments  advanced  by  the  commenters. 
A  more  detailed  discussion  of  the  comments  is 
provided  in  the  Summary  of  Comments. 


''*The  Commission  also  specifically  solicited 
comment  on  whether  exceptions  to  the  rule  would 
be  appropriate,  particularly  if  a  customer  requests 
that  the  market  maker  refrain  from  publicly 
disseminating  its  order.  The  Commission  also 
solicited  comment  on  whether  marlcet  makers 
should  be  required  to  disseminate  publicly  the  full 
size  of  orders  placed  in  ECNs.  The  Commission 
received  only  minimal  response  to  these  questions, 
which  is  discussed  in  the  Summary  of  Comments. 

^»  See  Proposing  Release  at  28-29. 

2»See,  e.g.,  DOJ  Letter  Lehman  Letter;  Mado£f 
Letten  Amex  Letter,  NASD  Letter. 

"■  See,  e.g.,  Amex  Letter;  DOJ  Letter;  Madoff 
Letter;  RPM  Letter. 

^'  See,  e.g..  Letter  &x)m  Gori  Detweiler,  Policy 
Director,  National  Counsel  of  Individual  Investors, 
to  Jonathan  G.  Katz,  Secretary,  SEC,  dated  January 
22,  1996  ("NCn  Letter");  Goldman  Sachs  Letter; 
PaineWebber  Letten  SIA  Letter;  Madoff  Letter, 
Lehman  Letter;  DOJ  Letter. 

"3  See  discussion  ef  alternative  approaches.  ii0a 
at  section  OLB.l.b.iv. 


makers  and  spedaksts  that  use  ECNs 
would  lose  the  anonymity  that  these 
commenters  believe  is  crucial  to 
successfully  execute  Isge  trades  for 
institutional  invest(»8.^^  Some 
commenters  anticipate  the  adoption  of 
the  ECN  amendment  prompting  a 
potential  decline  in  the  use  of  certain 
ECNs.^^  In  addition,  some  commenters 
contend  that  this  amendment,  because 
of  the  impact  on  ECNs  and  their 
subscribers,  will  lead  to  a  loss  of 
liquidity  in  both  ECNs  and  the  public 
maricets  ^^  and  to  a  decline  in  the 
variety  of  available  trading  options 
which  could  be  detrimental  to  all 
investors.237  Other  commenters  argue 
that  the  proposal  would  effectively 
double  the  risk  of  a  specialist  or  market 
maker  that  enters  orders  into  an  ECN 
because  the  spedaUst  or  maricet  makn 
could  be  simultaneously  responsible  for 
multiple  executions  based  on  its 
disseminated  quote  as  well  as  its  ECN 
order. *M  Moreover,  at  least  one 
commenter  argues  that  quotes,  bids, 
offers,  and  orders  have  historically  had 
different  meanings  and  that  the 
proposal's  treatment  of  priced  orders  as 
quotes  confuses  the  essence  of  the 
terms,  thereby  resulting  in  inadvertent  ' 
anti-competitive  effects.^"  Some 
commenters  also  argue  that  the  better 
prices  frequently  available  in  ECNs 
reflect  the  lower  costs  of  doing  business 
in  those  systems,  and  therefore,  it  would 
be  inappropriate  to  require  market 


^"  See  AZX  Letter;  Instinef  Letter  ICI  Letter 
Investors  Research  Letter  NASD  Letter;  Ruane 
Letter  STAIC  Letter;  Letter  from  Edward  G.  Shutro. 
Partner,  Shufro,  Rose  It  Ehrman,  to  Jonathan  G.    - 
Katz,  Secretary,  SEC  ("Shufro  Letter");  Sutro  Latter. 

^See Goldman  Sachs  Letter,  STA  Letter  AZX 
Letter;  Instinet  Letter  Schwartz  and  Wood  Latter, 
Ruane  Letter. 

'^  See  DOJ  Letter  STA  Letter  Alex.  Brown 
Letter  Letter  from  Je&ey  L  Davis,  Economists 
Incorporated,  to  Jonathan  G.  Katz.  Secretary,  SEC, 
dated  October  25,  1995  ("Davis  Letter");  Dillon 
Letter  Instinet  Letter,  Merrill  Letter,  (citing  the 
"deleterious  efiects  concerning  liquidating 
inventory  and  replacing  necessary  capital"  at  pp.  7- 
8);  Schwartz  and  Wood  Letter  L.etter  from  Mary 
Kay  Wright,  Second  Vice  President  and  Senior 
Equity  Trader,  The  Northern  Trust  Company,  to 
Jonathan  G.  Katz.  Secretary,  SEC,  dated  Febcuary 
28, 1996  ("Northern  Trust  Letter"). 

^^  See  Letter  from  Anthony  R.  Gray,  Chairman 
and  aO,  STI  Capital  Management,  to  Jonathan  G. 
Katz.  Secretary,  SEC.  dated  February  12,  1996  ("STI 
Capiul  Letter");  Ruane  Letter;  DOJ  Letter;  and  LJR 
Letter. 

23*  See,  e.g.,  Merrill  Letter. 

23*  See  Instinet  Letter.  Instinet  also  beaes  much  of 
its  arguments  on  its  regulatory  identification  as  a 
broker-dealer.  Instinet  argues  that  the  proposal 
targets  its  ECN  operations  for  treatment  diflerant 
bom  other  broker-dealers.  The  Commission  notes 
that  Instinet  (and  similar  systems)  provides  to  its 
customers  ECN  services  that  are  significantly 
different  from  the  services  provided  by  other 
broker-dealers  to  their  customers.  Specifically, 
Instinet,  without  discretioo,  pubUcizes  subscriber 
orders  and  enables  other  subscribers  to  trade  with 
these  orders  at  their  stated  price. 
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makan  and!  specialists  to  match  their 
ECN  piicjesiin  their  public  quotes.^^ 

The  Conunission  agrees  with 
commenteis  that  ECNs  provide  certain 
valuable  benefits  to  their  subscribers.  It 
also  recogniaes  the  benefits  competing 
systems  bring  to  the  market  as  a  whole, 
particularly  systems  that  take  advantage 
of  new  tec^ologies  to  offer  improved 
trading  opportunities.  The  Conunission, 
therefore,  qas  adopted  an  ahemative 
method  of  oompliance  with  the  ECN 
requiraneot  diacusaed  in  the  proposing 
release  to  raduoe  the  amendment's 
potBDtial  iiapact  on  existing  ECNs  and 
their  subscribers,  and  to  maintain 
incentives  and  opportiuiities  for  new 
ECNs  to  enter  the  marketplace.^'  The 
Commissioli  continues  to  believe  it  is 
imptotant  tfiat  the  best  prices  of  orders 
entersd  inte  these  markets  by  market 
makers  and  qwcialists  are  properly 
integrated  into  the  public  marsBt  so  that 
all  market  farticipants  can  benefit  from 
the  price  dpcovery  taking  place  within 
these  markets. 

In  its  coomaxt  letter,  the  NASD 
stated  its  vfsw  that  the  pn^Mxal  oould 


>•  Sm.  v^  DUlon  Uttw,  HHC  Lattar  LJR  Ltftor 
M«rill  UttK  BTA  Laltar  Goldmui  SM:iM  Lmk. 

TW>  ■pp«4  to  b»  oouBtar  atpnntntt.  For 
"»— T**  thM^  to  no  nMOB  to  mppoM  diat  adwrM 
mknaknatttH  that to,thtTfakioft»diagwtthMi 
tnforaad  ou&rn    ■»  any  luww  ia  BCNt,  wboM 
■olMGifiMn  t]p«ioaUy  can  induda  narkat  makan. 
odMchrokar<ftalac».  Lnatituttonal  monay  managBra, 
hadga  fniida.  iiaiiaiitwB  tiadan,  and  options 
OMnat  makan  Saoood,  bacanaa  txadafa  can  mora 
aaaily  lUMk  thsir  idantitiaa  and  thw  thair  trading 
motiraa  in  BCM*  than  in  tha  prinMfy  narkat. 
inionnad  tiadiF*  may  pnte  to  tsada  in  BCNa.  Tltaaa 
highar  inionasdon  aaymmatriaa  would  ba  MqMctad 
to  laad  to  hJghar.  tathar  than  iowar,  trading  coat*. 
Finally,  ECNa  oftan  impoaa  tranMctiona  chargaa 
that  nay  not  <4faanriaa  ba  incunad  by  daalart 
trading  in  tba  primary  markat 

PurthaniorA  it  doaa  not  appaar  that  tha  battar 
prioaa  availabb  in  ECNs  can  ba  axpiaioad  by 
difiKancaa  in  tha  siza  of  ordan  and  tianaaction* 
ghraa  that  tha  tvarage  ordar  tiia  tnd  trsda  tiza  In 
ooa  BCN  (InatkMt)  ia  (uliatantially  similar  to  tha 
avaragifiaaotquoteaaiidtradaaLntlia  primary 
markat.  In  any  arant.  the  Commiaaion  ganarally 
would  oot  axpKt  larger  tiza  orders  to  receive  batter 
prioea  in  view  of  the  considerabto  liteiatiire 
(aggaating  that  in  aqaities  markets,  iarger  ordars 
tend  to  get  n^or>e  prices  because  of  the  risk  of 
trading  with  is  iiifonnad  trader.  See,  e.g.,  David 
Easiay  and  Maureen  CTHara.  19 ).  Fin.  Scan.  09, 
(No.  1,  September  1967). 

»■  The  Coooviiaaion  believes  that  although  the 
ECN  amandmant  may  marginally  reduce  the 
iaoantiva  of  sodm  subscribers  to  participate  in  an 
ECN,  on  the  «4iole  the  eftact  on  ECNs  should  not 
be  so  significant  as  to  afisct  their  viability. 
Mofaover,  given  the  availability  of  the  ECN  display 
altamative.  wiiich  is  designed  to  minimim  any 
potentially  da^imental  eOacts  of  tha  rule  on  KXs, 
the  Cnmrnissign  believes  that  tha  benefits  of  the 
amandmant  to  investors  of  publicizing  tha  better 
prioaa  aotared  by  market  makers  and  specialists 
outwaigii  the  Uioited  likely  coau  to  ECNs.  Many  of 
the  comments  tecaived  that  addressed  the  ECN 
proposal  raiae4  concern  about  the  importance  of 
preserving  theanonymity  of{Bred  by  these  systems. 
See.  e.g..  Alex.  Brown  Letter  AZX  L.etter;  Dillon 
L«ttsr  Estep  Latter  ICI  LaOar.  Instinet  Letter,  NASD 
Latter. 


discourage  market  makers'  use  of  ECNs 
becatise  a  market  maker  placing  an 
order  in  an  ECN  at  a  better  price  would 
have  to  simultaneously  change  its  quote, 
thereby  telegraphing  its  interest  In 
proporing  a  solution  to  this  situation, 
the  NASD  qMCifically  refnred  to  the 
ECN  ahemative  noting"*  *  'this 
problem  can  be  addressed  without 
discouraging  market  maker  use  of  ECNs 
through  the  approach  suggested  by  the 
Commissian  as  a  possible  alternative, 
/.«.,  by  reflecting  the  better  BCN  prices 
in  the  inside  maikat  display,  rather  than 
in  individual  quotes."  ^^ 

In  response  to  the  concerns  raised  by 
the  NASD  and  other  commenters,  the 
ECN  display  alternative  is  desicned  to 
preserve  the  benefits  associated  with  the 
anonymity  that  some  ECNs  currently 
ofEur  to  subscribing  inaii»t  makers  and 
specialists  and  thirir  customers.^^  This 
alternative  will  ensure  that  the  best 
prices  of  market  makns  and  nwcialists 
are  publicly  disseminated  and  that  non- 
ECN-subscribins  broken  and  dealers 
can  trade  writh  me  ECN  orders 
represented  by  those  prices.  Under  the 
display  altemiative,  tlM  best  prices  and 
sizes  of  orders  entered  into  an  ECN  by 
specialists  and  market  makers  wouild  be 
pndilicty  disseminated  w^iile  the 
specialists  and  market  makers 
themselves  would  remain  anonymous. 
This  alternative  not  only  preserves 
anonymity,  but  also  elimimtes  the  risk 
that  a  maricet  maker  or  specialist  could 
be  exposed  to  multiple  executions  at  the 
ECN  price.»« 

The  ECN  amendment,  as  proposed, 
sought  to  miniiniTw  the  potential  impact 


x>NASD  Latter  at  14. 

>*>Tba  Commiaaion  ramgniiaa  that  in  certain 
sacnritiaa,  sperifir  markat  makers  or  spaciallats  may 
ba  viewed  aa  price  leaders  for  those  securities. 
Therefore,  if  the  market  knows  that  one  of  those 
firms  has  changed  its  quote,  other  market  makers 
or  spedaUsts  are  likely  to  follow  tliat  price  change 
and  frustrate  the  first's  finns  sbillty  to  obtain  an 
execution  at  the  improved  price.  The  ability  to 
place  an  anonymous  order  in  an  ECN  allows  the 
firm  to  change  its  price  without  triggering 
corresponding  price  changes  from  other  markat 
makers  or  specialists  and  thereby  incraaaaa  its 
potential  to  obtain  an  execution  at  tha  improved 
price. 

'**Cartain  commenters  fear  that,  as  originally 
propoeed,  the  amendment  would  have  an  adverse 
impact  on  institutional  investors  which  currently 
subscribe  to  ECNs.  These  commenters  appeared  to 
believe  that  the  ECN  amendment  would  seriously 
harm  ECNs,  and  thus  harm  Institutional  users.  See, 
e.g.,  ICI  Letter  Ruane  Latter.  The  Commission  does 
not  believe  that  the  amendments  will  significantly 
interfere  with  the  operations  of  ECNs.  Moreover,  the 
Commission  believes  that  as  adopted,  particularly 
with  the  addition  of  the  ECN  display  alternative, 
ECNs  will  continue  to  be  able  to  provide  services 
to  institutional  investors  of  similar  value  to  those 
they  provide  today.  The  Commission  also  believes 
that  the  benefits  of  the  amendments,  including 
increased  market  maker  competition  and  • 
fragmentatioa,  %«rill  flow  to  all  inveetocs,. 
institutional  as  well  aa  retail.  See  21(a)  RapoiL 


on  market  makers,  specialists,  and  ECNs 
by  requiring  a  mariiLet  maker  or 
specialist  to  display  in  its  public  quote 
(mly  the  size  required  by  its  exchange  or 
assodation.  rather  than  the  actual  size 
of  any  order  the  firm  places  into  an 
ECN.  This  pari  of  the  amendment  is 
being  adopted  as  proposed  for  orders  for 
the  accounts  of  market  makers  and 
specialists.  However,  for  customers' 
coders  entered  into  an  ECN  by  a  market 
maker  or  specialist  that  are  smaller  than 
the  quote  size  required  by  the  market 
maker's  or  specialist's  exchange  or 
assodatioD,  the  Commission  has 
amended  the  rule  to  allow  market 
makers  and  specialists  to  display  only 
the  customer's  order  size.^^  The 
requirranent  to  display  no  more  than  the 
required  size  for  market  makers'  and 
specialists'  own  orders  should  reduce 
any  disincentives  to  use  ECNs  that 
could  otherwise  result  from  the  ECN 
amendment,  and  responds  to  the 
concern  that  disclosure  of  the  full  size 
of  the  order  in  the  maricet  maker's  or 
specialist's  quote  could  impede  its 
ability  to  execute  the  order.^^ 
Moreover,  permitting  the  display  of 
customer  orders  of  less  than  the 
minimum  quote  size  should  reduce  the 
potential  burden  on  a  specialist  or 
mailcet  maker  of  having  to  publish  a 
pi^lic  quote  for  more  than  the 
customer's  order  size  when  the 
customer's  order  is  for  less  than  the 
minimiim  quotation  size  required  by  the 
spedalisf  s  or  market  maker's  exchange 
or  association. 

Market  makers  and  specialists  who 
avail  themselves  of  the  ECN  display 
alternative  will  be  required  to  furnish  to 
die  public  quotation  iwstem  the  full  size 
of  the  best  buy  and  sell  orders  they  enter 
into  the  ECN.  The  Commission  believes 
that  the  display  of  fidl  size  by  the  ECN 
will  help  ii^orm  the  public  market  of 
the  true  trading  interest  entered  by 
specialists  and  market  makers,  without 
impeding  the  execution  of  these  orders 
by  disclosing  the  identity  of  the 
specialist  or  market  maker  placing  the 
order.  Under  the  ECN  display 
alternative,  the  market  maker  or 
specialist  will  be  able  to  continue  to 
represent  the  order  on  an  anonymous 
beans  both  in  the  ECN  and  in  this  public 


>«>  As  discussed  supra  in  footnote  144,  SROs  may 
wiah  to  allow  markat  makers  or  specialists  to  quota 
in  sizes  smaller  than  the  minimum  quotation 
increment  when  the  quote  represents  a  customer 
limit  order. 

MS  The  Commiasion  received  several  conunents 
that  support  this  aspwct  of  the  proposal.  See.  e.g., 
Lehman  Letter,  and  Smith  Barney  Letter.  These 
commenters  believe  that  display  of  full  size  in  a 
markat  maker's  quote  could  impair  the  quality  of  an 
execution  obtained  for  a  customer  because  the 
display  in  the  public  quotation  system  is  broadai 
than  the  display  in  the  ECN. 
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quote,  substantially  reducing  any 
negative  impact  of  the  amendment  on 
ECN  users. 

Where  the  order  entered  by  the 
mari»t  maker  or  specialist  is  on  behalf 
of  a  customer,  the  display  of  full  size 
imder  the  ECN  display  alternative  is 
consistent  with  the  requirement  under 
the  Display  Rule,  whidi  requires  market 
makers  and  specialists  to  diqilay  the 
fiill  size  of  their  customer  limit  orders. 
Therefore,  the  full  size  of  customer  limit 
orders  will  be  displayed  whether  the 
specialist  or  market  maker  displays  the 
order  itself  or  enters  the  order  into  an 
ECN  complying  with  the  ECN  display 
alternative.^*' 

The  Commission  believes  that  the 
concerns  expressed  by  some 
commenters  about  a  potential  loss  of 
liquidity  resulting  from  the  proposal 
have  been  substantially  addressed  by 
the  alternative  adopted  today.  Because 
this  alternative  preserves  the  anonymity 
some  ECNs  afford  to  the  users  of  their 
systems,  the  proposal  maintains 
incentives  for  subscribers  to  continue 
participating  in  such  syst«ns.  bi  fact,  a 
maritet  maker  or  specialist,  who 
presumably  wants  its  orders  executed  at 
prices  it  is  widely  displaying  through 
the  ECN,  should  benefit  from  attracting 
greater  trading  interest  by  having  the 
prices  of  its  orders  displayed  to  the 
entire  market. 

Finally,  under  the  proposal,  priced 
orders  of  instftutions  and  other  non- 
maiket  makers  entered  directly  into 
ECNs  would  not  be  required  to  be 
reflected  in  the  public  quote.  S<»ne 
commenters  criticized  the  proposal 
because  it  did  not  require  the  inclusion 
of  all  better  priced  orders  in  the  public 
quote.  This  result,  however,  is 
consistent  with  existing  quotation 
principled  histitutional  bids,  offers,  and 
orders  handled  indep«ideot  of  a  market 


>*'The  CommiMion  notes  that  the  exceptiona 
nadar  the  OUplay  Rule  for  limit  orders  of  block  siie 
•nd  far  limit  order*  that  a  customer  has  vkad  not 
to  be  dicpiajped  will  not  apply  to  custoatar  limit 
orders  entered  by  a  maAet  niekar  or  specialist  into 
an  ECN.  If  entered  into  an  ECN,  these  orders  must 
either  be  reflected  in  the  market  maker'*  or 
spedaliaf  *  own  quote  or  displayed  via  the  ECN 
alternative.  A*  discussed  prtnrioxisly,  the 
Commission  believes  that  a  customer  should  have 
diacietion  to  pwmit  a  market  maker  or  apedalist  to 
handle  its  limit  order  without  public  display,  and 
large  limit  orders  should  not  be  required  to  be 
diq>layed  unless  the  customer  make*  a  request 
However,  the  Commission  does  not  believe  theee 
orders  siwuld  be  withheld  from  public  display  if 
they  are  being  displayed  in  an  ECN.  The 
Commiaaion  believee  that  if  these  orders,  when 
handled  by  market  maker*  or  specialists,  are 
displayed  widely  tfaroogh  an  BCN  to  tiw  ECN's 
subscribers,  then  they  should  also  be  displayed  to 
the  public  generally.  Moreover,  limiting  display  to 
only  one  market  would  be  inconsistent  widi 
Congress's  goal  for  a  NMS  in  which  trading  interest 
in  disparate  markets  would  be  coosolidated  and 
publicly  disseminated. 


maker  historically  have  been  outside  the 
scope  of  the  Quote  Rule,  and  the 
Commissicm's  proposal  was  not 
intended  to  expand  the  scope  of  the 
Quote  Rule  in  this  respect.  ^^ 
Furthermore,  the  Cosnmission  believes 
that,  although  institutional  investots' 
direct  orders  in  ECNs  provide  valuable 
liquidity,  the  amendments  will 
substantially  strengthen  the  pubUc 
quotation  system  by  pubUshing  orders 
entered  by  market  makers  and 
specialists  ydthout  creating  new 
requirements  for  OTders  not  controlled 
by  market  makers  or  specialists.^** 
Nevertheless,  the  Conunission  will 
continue  to  monitor  closely  issues 
involving  the  display  of  prices 
published  by  institutions  in  light  of  the 
Quote  Rule  and  its  objectives. 

iii.  Technology  and  hmovation 

Some  commenters  predict  that  the 
proposal  may  have  a  rhilling  eSact  on 
technological  innovation,  primarily 
because  the  proposal  applies  only  to 
ECNs  and  not  to  all  available 
commimication  technologies  that  may 
be  used  for  disseminating  interest  to  buy 
and  sell  a  particular  niunber  of  shares  at 
a  specified  price.  ^^  Some  commenters 
argue  that  the  proposal  is  anti- 
competitive and  otherwise  antithetical 
to  the  purposes  of  the  Exchange  Act 
because  it  will  deter  futtire 
technological  advances  in  automated 
trading  environments  by  favoring  less 
automated  trading  methods  (e.g., 
telephone  transactions). ^^i 

Tne  Commission  is  cognizant  of  the 
importance  of  the  continued 
development  of  innovative  trading 
systems  and  services.  New  technologies 
have  exftanded  the  ways  in  which 
investors'  buying  and  selling  interest 
can  be  brought  together  and  have 
fostered  additional  competition  in  the 
seciuities  markets.  The  Commission 
beUeves  that  this  competition  should  be 
encotuaged.  Ncmetheless,  to  promote 
competition,  efficiency,  uid 
transparency  in  the  securities  markets, 
and  insure  the  integrity  of  publicly 
available  information,  the  Commission 
beUeves  it  is  appropriate  to  set 
minimiim  standards  that  apply  to  the 
entry  of  the  hmctional  equivalent  of 


***Ttae  fsct  that  ECNs  will  continue  to  contain 
institutional  investor*'  order*  priced  better  than  the 
public  quotes  will  provide  another  incentive  |or 
market  participants  to  continue  to  participete  in 
those  systems. 

MVThe  Commissioo  notes  that,  as  described  in 
the  Commission's  21(a)  Report,  institutioas  trading 
writh  dealer*  or  other*  accounted  for  leas  than  20% 
of  trades  in  one  ECN  (Instinet).  See  Appendix  to  the 
21(a)  Report  at  A-11. 

™>Sae  OO)  Letter  SIA  Letter,  Instinet  Letter 
Schwab  Letter,  STI  Capital  Letter  Satro  Letter. 

»•  See,  e.g.,  Instinet  letter. 


quotations  by  market  makers  and 
specialists  in  trading  systems.2S3  Indeed, 
consistmt  with  the  Ccnnmission's 
experience  with  previous  NMS 
initiatives,"'  these  minimtmi  standards 
will  permit  and  foster  the  development 
of  new  technologies  that  improve  the 
public  availability  of  trading 
information,  while  discouraging 
practices  that  are  inconsistent  with  the 
purposes  of  the  1975  Amentlments.  The 
Commission  believes  that  the  Quote 
Rixle  as  amended  will  not  unduly 
diminish  the  beneficial  services 
provided  by  existing  ECNs,  nor  will  it 
stifle  the  development  of  new  trading 
technologies  or  new  BCNs. 

iv.  Alternative  Approaches 

In  the  Proposing  Release,  the 
Commission  suigsested  alternatives  to 
the  proposal,  and  solicited  conunent  on 
these  alternatives.  The  Commission  also 
invited  commenters  to  suggest  possible 
alternatives.  The  Commission 
specifically  asked  whether  it  should 
require  EC2is  to  furnish  prices  to  the 
applicable  exchange  or  association  for 
public  dissemination  and  to  provide 
some  access,  such  as  a  linkage,  to  the 
prices  in  the  ECN."*  A  number  of 
commenters  supported  this  approach. 

The  NASD  recommended,  as  an 
alternative  to  the  proposed  rule,  that  the 
better  ECN  price  be  reflected  in  the 
inside  market,  rather  than  in  individual 
quotes.  Under  the  alternative  described 
by  the  NASD,  an  ECN  would  report  its 
best  market  maker  or  spedahst  inside 
prices  to  the  SRO  that  is  the  primary 
maricet  in  the  security.  The  NASD  also 
recognizes  that  more  assiued  access  to 
orders  in  the  ECNs  would  be  necessary 
imder  this  option."'  Similarly,  one 
commenter  agreed  that  the  inside 
market  available  to  the  pubhc  should 
reflect  the  best  bid  and  offer  prices 
whether  in  a  market  maker's  quote  or  in 
a  market  maker's  order  on  an  ECN.  The 
Commenter  suggested  that  this  could  be 
accompUshed  by  reqiiiring  quotations  in 
ECNs  to  be  made  part  of  the  public 

auotaticm  and  by  separately  identifying 
le  ECN  into  which  the  order  is  entered 
rather  than  the  market  maker  that 


i»The  Commission  note*  that  the  fbcu*  of  tfw 
proposal  is  not  on  any  particular  system  or  systems 
but.  rather,  on  the  types  of  orders  that  are  the 
fundamental  equivalent  of  quotations,  and  the 
fragmented  market  that  result*  when  the  price*  of 
theee  orders  are  not  integrated  into  publicly 
available  quotations. 

**>  See  Simon  and  CdSOy,  tupn  note  Sa  The 
Commission  also  notes  the  growth  in  technologie* 
over  the  past  twenty  yeers,  including  broker-dealw 
and  exchange  automated  execution  aystem*,  that 
clearly  rely  on.  and  ware  facilitated  tiy,  tucceasful 
operation  of  NMS  and  )oint  industry  initiatives 
such  as  the  Quote  Rule.  CTA.  and  the  ITS  Plan. 

^^See  Proposing  Release  and  e^.,  NASD  Latter. 

»SseNASOLettv. 


48312  FeOnvl  Register  /  Vol.  61,  No.  178  /  Thursday,  September  12,  1996  /  Rules  and  Regulations 


placed  the  order. ^^  Finally,  certain 
commmter^  state  that  expanding  ITS  to 
include  orders  entered  into  ECNs  woiild 
be  a  better  aitemative  to  the  proposal-^*' 

The  Commission  believes  that  the 
ECN  display  aitemative  adopted  today 
is  consistent  with  these  siiggested 
alternatives  and  will  minimize  many  of 
the  asserted  negative  effects  of  the  rule. 
The  adopted  provision  provides  an 
aitemative  to  an  ECN  that  disseminates 
spedahsts'  and  market  makers'  best 
prices  to  the  public  quotation  system. 
Thus,  the  amendment  enables  a  market 
maker  or  specialist  to  comply  with  the 
Quote  Rule  either  directly  by  sending  to 
its  exchange  or  association  the  prices  of 
orders  it  places  into  ECNs  that  improve 
the  market  maker's  or  specialist's  pubUc 
quote,  or  indirectly  by  using  an  ECN 
that  transmits  the  best  prices  entered 
therein  by  i^arket  makers  and 
specialists  Ha  pubUcation  in  the  public 
quotation  system. 

The  ECN  display  aitemative  is 
consistent  with  the  aitemative 
recommended  by  the  NASD  because  the 
adopted  provision  enables  the 
spedahsts'  br  market  makers'  best 
prices  in  EQMs  to  be  consoUdated  with 
the  exchange's  or  association's  best 
prices  for  dissemination  within  the 
consoUdated  quotes.  In  addition,  the  ' 
adopted  amendment  requires  the  ECNs 
to  provide  an  equivalent  means  of 
access  to  these  best  prices. 

The  Commission  recognizes  that  this 
aitemative  may  reduce  the  content  of 
infcHination  that  is  pubUdy  available 
because  under  the  ECN  display 
alternative,  the  identity  of  the  market 
maker  or  spedahst  that  entered  the 
better  priced  order  in  the  ECN  will  be 
withheld. ^5*  The  Commission  behoves 
this  result  ia  justified  because  the  inside 
prices  and  fbll  sizes  of  orders  entered  by 
market  makers  and  spedahsts  will  be  in 
the  pubhc  quotation  system  to  inform 
the  entire  market  of  these  prices  and 
ECNs  will  provide  equivalent  access  to 
those  prices.  Moreover,  the  Commission 
beheves  the  benefits  of  fadhtating  the 
use  of  ECNs,  by  permitting  the 
continued  ahonymity  of  market  makers 
and  specialists,  more  than  offset  the 


°*  Mogvi  St«nley  Lener.  See  also,  Paine  Webber 
Latter  (racomm^nding  that  priced  orders  in  ECNa  be 
included  in  tbe>NBBO). 

'"  See,  04..  SfTAIC  Letter  IQ  Letter. 

s*The  Comiqiaaion  aiao  notea  that  imder  the 
alternative,  a  specialist  or  market  malcer  diat  put* 
an  order  into  aa  ECN  thai  is  priced  better  than  that 
specialist's  or  market  maker's  public  quote,  but  ia 
oot  the  best  priced  quote  from  any  specialist  or 
market  maker  ia  the  ECN,  will  not  have  its  better 
priced  order  reflected  in  the  public  quote.  The 
prices  will  be  displayed,  however,  if  the  better  price 
in  the  ECN  is  executed  or  withdrawn  and  the  lower 
specialist's  or  i^arket  maker's  priced  quote  then 
becomes  the  be(t  priced  quote. 


reduced  information  available  on  the 
identity  of  a  particular  maiket  maker  or 
spedahst. 

As  an  aitemative  to  the  ECN 
amendment,  certain  commenters 
suggested  that  enforcement  of  best 
execution  prindples.  would  be  suffident 
to  proted  public  investors."^  As 
discussed  in  more  detail  in  section 
ni.C.2.,  the  Commission  does  not 
beheve  this  is  a  practical  aitemative 
because  ECNs  do  not  provide  broker- 
dealers  with  automated  Unks  and  thus 
may  not  be  reasonably  available  for  the 
handling  of  retail  orders  on  an 
automated  basis.  Fiirthermore,  investors 
and  their  brokers  cannot  effidently 
ascertain  if  they  have  received  the  best 
prices  for  their  orders  if  pubUdy 
available  prices  do  not  reflect  the  best 
prices  at  which  spedahsts  and  market 
makers  are  willing  to  trade.  Under  these 
drcnunstances,  providing  customers  the 
best  executions  available  can  be 
achieved  most  effectively  by  ensuring 
that  the  consohdated  quotes 
systematically  indude  the  better  prices 
that  market  makers  and  spedahsts  have 
entered  into  an  ECN. 

Finally,  certain  commenters  argue 
that,  as  an  aitemative  to  adopting  the 
ECN  proposal,  the  Commission  ^ould 
defer  emy  action  imtil  further  study  is 
completed  on  the  use  of  ECNs  because 
the  Proposing  Release  provides 
insxiffident  data  regarding  whether 
custcnners  currently  get  the  best 
available  price,  or  market  maker  and 
spedahst  use  of  ECNs  results  in  harm  to 
customers.  2*"  The  Conunission  has 
determined  to  go  forward  with  the 
amendments  now  because  of  compelling 
concerns  presented  by  two-tiered 
markets.  Many  of  the  commenters  to  the 
proposed  rules  also  recognize  these 
concerns.  Furthermore,  as  part  of  its 
recently  conduded  Nasdaq 
investigation,  the  Commission  has 
conduded  an  extensive  analysis  since 
the  proposals  were  pubhshed  that 
supports  the  Commission's  proposal 
and  dearly  evidences  the  existence  of  a 
"two-tiered"  market  in  which  customer 
orders  are  executed  at  pubUcly  available 
prices  inferior  to  prices 
contemporaneously  available  in  existing 
ECNs.^i  Moreover,  Commission  data 


»Saa,  «.^  Instinat  Letter. 

'"See.  e.g.,  Instinet  Letter,  asserting  that  the 
Conunission  should  obtain  and  study  data  on  this 
matter  and  that,  absent  such  data,  adoption  of  the 
proposed  amendment  is  unvrarranted. 

>*'  As  discussed  previously,  the  Commission 
believes  the  data  it  has  reviewed  supports  the  need 
fisr  prompt  adoption  of  the  ECN  amendment  to  the 
Quote  Rule.  See  tupra  notea  222  and  223,  and 
accompanying  text.  Given  the  strong  evidence  that 
investors  would  benefit  from  public  dissemination 
of  the  hidden  prices  that  are  broadly  disseminated 
to  subscribers  in  these  systems,  the  Commission 


shows  that  the  pricing  opportimities 
available  in  at  least  two  ECNs  (Instinet 
and  SelectNet)  are  not  Umited  to  block 
trades,  but  extend  to  smaller  orders 
executed  in  the  system.  ^^  The 
Commission  beheves,  therefore,  that^ 
further  study  is  not  necessary  to  address 
a  struct\iral  disparity  in  maricet 
information  that  disadvantages  investors 
who  lack  access  to  ECNs.  -  '.^ 

c.  Operation  of  the  Rule  Amendment 

i.  Definition  of  the  Term  "Electronic 
Communications  Network" 

The  proposed  amendment  did  not 
spedfically  define  the  term  "electronic 
communications  network."  The 
Commission  did  state,  however,  that 
priced  orders  that  market  makers  and 
spedahsts  enter  into  certain  ECNs  are 
bids  and  offiers  for  the^nirposes  of  the 
Quote  Rule.  2"  The  proposal  appUed  to 
systetns  that  widely  disseminate  priced 
orders  to  third  parties  and  permit  such 
orders  to  be  executed  against  in  whole 
or  in  part.  The  Commission  fiulher 
explained  that  the  term  "electronic 
communications  network"  was 
intended  to  indude  continuous  auction 
trading  systems,  but  was  not  intended  to 
indude  crossing  systems  or  broker- 
dealer  internal  order  routing  systems. 

Several  commenters  suggested  the 
need  for  a  definition  of  the  term 
"electronic  communications 
network."  ^^  The  Commissfon  agrees 
that  it  is  appropriate  to  define  the  term 
in  the  Quote  Rule  and  has  dedded  to 
adopt  a  definition  that  reflects  the 
fundammtal  characteristics  of  an  ECN 
as  discussed  in  the  Proposing  Release. 

As  disciissed  earher,  the  oojective  of 
the  ECN  amendment  is  to  incorporate 
within  the  consohdated  public  quote 
firm  prices  quoted  by  market  m^ers 
and  spedahsts  in  securities  markets  that 
widely  disseminate  those  prices  but  are 
not  registered  as  exchanges  ot 
assodations  and  thus  are  not  integrated^ 


believes  that  h  is  appropriate  to  adopt  the 
amendments  to  the  Quote  Rule. 

'^  As  noted  above,  the  Appendix  to  the  21(a) 
Report  states  that  average  trade  size  for  Nasdaq 
NMS  securities  on  Instinet  was  approximately  1,600 
shares  for  the  period  studied,  while  the  average 
trade  size  generally  in  the  securities  was 
approximately  1,900  shares.  See  Appeadix  to  the 
21(a)  Report  at  A-a. 

>*>  As  a  laault,  relevant  ptovisioiu  of  the  Quote 
Rule,  such  as  the  obligation  on  exchanges  and 
associations  to  disseminate  quotes,  and  the  firmness 
requirement  placed  on  a  market  maker  or  specialist 
who  furnishes  the  quotes,  become  operative  with 
respect  to  a  security  when  a  market  maker  or 
specialist  enters  an  order  for  that  security  into  an 
ECN.  See  section  ni.B.2.c.v.,  infra. 

**See  Goldman  Sachs  Latter,  Instinet  lattan 
Schwab  Latter.  In  addition,  one  commenter  argues 
that  ECNs  should  include  SRO  stock  crossing 
systems  and  all  non-market-maker  broker-dealers. 
NYSE  Letter. 
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into  the  NMS.  Therefore,  the 
Commimrion  has  defined  the  tenn  . 
"ECN"  as  an  electronic  system  that 
widely  disseminates  to  third  puties  ^^ 
orders  entered  therein  by  a  market 
maker  or  specialist,  and  permits  such 
orders  to  be  executed  against  in  whole 
or  in  part.  The  definition  specifically 
excludes  any  system  that  crosses 
multiple  orders  at  one  or  more  specified 
times  at  a  single  price  set  by  the  syst«n 
and  that  does  not  allow  orders  to  be 
crossed  or  executed  against  directly  by 
participants  outside  of  such  times.  Tbiis 
exclusion  is  consistent  with  statements 
made  in  the  Proposing  Release  that  it 
iwas  not  the  Commission's  intention  to 
cover  crossing  systems  because  these 
systems  do  not  communicate  to 
multiple  market  participants  the  prices 
at  which  system  subscribers  are  willing 
to  trade.  Rather,  the  excluded  crossing 
systems  themselves  establish  an  internal 
trading  price  for  subscribers  on  an 
episodic  basis.3^ 

The  ECN  definitian  also  exchufas  any 
system  operated  by,  or  on  behalf  of.  a 
market  maker  or  specialist  that  executes 
customer  orders  primarily  for  its  own 
account  as  principal,  other  than  as 
riskless  prindpaL  This  exclusion  is 
intended  to  ensure  that,  ao  discussed  in 
the  Proposing  Release,  internal  broker^ 
dealer  order  routing  systems  in  which 
the  market  maker  trades  primarily  vrith 
customer  ordos  on  a  principal  basis  are 
not  ECNs  within  the  scope  of  the 
unendment  The  exclusi(»  would  not 
except  from  the  ECN  d^nitim  systems 
that  involve  multiple  maricet  makers  or 
spedahsts  competing  as  principal  in  a 
security  or  that  cross  multiple  market 
maker  and  customer  orders. 

Furthermore,  the  Cranmissicm 
believes  the  defoition  should  bo  read 
broadly  to  include  systems  thatmatch 
ordon  internally  and  deliver  the 
matched  ofder  to  some  other  mwket  far 
execution,  llius,  the  term  "permits  such 
orders  to  be  executed  against"  should 
not  be  read  to  exclude  systems  wdime  a 
narrow  t«rhn<ra1  reading  of  "executed" 
is  the  only  reason  that  the  system  would 
not  fall  within  the  ECN  d^nition.  For 
example,  if  a  system  puts  buy  orders 
and  sell  orders  together  for  execution, 
completes  all  necessary  elements  of  the 
trade,  and  then  sends  the  matched  pair 
to  an  exchange  or  association  merely  to 
print  the  terms  of  the  trade  on  the 


Consolidated  Tape,  the  sjrstem  would  be 
anECN. 

ii.  "Priced  Orders"  in  ECNs 

Under  this  definition,  the 
Commission  intends  to  include  in  the 
public  quotation  system  firm  prices  for 
securities  entered  by  market  makers  or 
specialists,  whether  such  firm  prices  are 
labeled  as  "quotes"  or  "orders."  The 
Commission  believes  that  priced  orders 
entered  by  market  makers  or  specialists 
into  ECNs  wdiere  the  orders  are  widely 
disseminated  and  executable  are  the 
functional  equivalent  of  market  maker 
or  specialist  quotations,  and  like 
quotations,  play  a  key  role  in  the  price 
discovery  process.  The  Commission 
thus  believes  that  these  "quotation- 
eqiiivalents"  should  be  made  pari  of  the 
public  quote. 

Although  some  commenters  argue 
that  priced  orders  entered  into  ECNs  are 
more  closely  parallel  to  prices 
communicated  over  the  telephone  to 
other  market  makers  than  to  market 
quotes,  the  rmnmiMinn  recognizes  a 
mndamental  dirtinction  between 
limited  conmiunication  of  price  in 
bilateral  telephone  negotiations  and 
iHoad  exposure  of  firm  prices  to 
multiple  participants  in  a  market.^^ 
Accmdingly,  prices  communicated  by 
telephone  are  excluded  because  these 
prices  generally  are  not  widely 
disseminated  to  other  parties  for 
execution.  Hie  rule  also  would  not 
cover  indications  of  interest  that  do  not 
constitute  firm  prices. 

hi  this  ctmnection,  the  Commission 
intended  the  term  "priced  order," 
Mdiich  is  deemed  under  the  ECN 
amendment  to  be  a  bid  or  offer,  to 
encompass  commitments  to  buy  or  sell 
a  security  at  a  particular  price  for  a 
particular  number  of  shares.  The 
Commission  also  does  not  intend  the 
term  "priced  orders"  to  include  interest 
to  buy  or  sell  a  security  where  price  or 
the  number  of  shares  is  not  specified  to 
system  subscribers,  unless  the  price  or 
size  is  otherwise  understood  as  pari  of 
the  system's  operation. >«  The  ECN 


'■'Tha  ComniMion  intend*  tha  tann  "third 
paitiM"  to  nfar  to  lutMcribart  to  the  ECN,  otbK 
tfa«n  the  ECN  and  tha  markat  makar  or  spadaliat 
that  U  antaring  iu  prioad  crdar  into  tha  ECN.  Tha 
ECN  alao  may  diaaaminate  to  othan,  including  noo- 
•ubacribcn. 

M*The  ConuniMion  note*  that  brokar-daalars  that 
publiah  quotes  through  a  vaodor  are  alraady 
oovacad  by  tha  rule. 


'*^Tha  Cnnimitiion  recognliaa  that  maricat 
makers  and  spacialisti  may  be  willing  to  trade  with 
certain  cuatoman  at  better,  negotiated  price*,  auch 
aa  when  market  makar*  negotiate  with  custoooan 
over  the  telephone.  In  contract,  however,  the  price* 
quoted  by  market  maker*  and  apacialist*  in  ECN* 
are  widely  diaaaminatad  to  manat  partidpasta.  In 
adopting  the  ECN  amaodment  the  Commi»alon  1* 
reaffirming  the  NMS  principle  that  price* 
advertiaad  in  one  mariwt  must  be  integrated  into  tha 
national  markat — that  ia.  the  oonaoUdatad  public 
quota. 

"The  definition  of  an  ECN  apecifically  exclude* 
any  aystem  that  croaae*  multiple  orders  at  one  or 
more  spadfied  times  at  a  single  price  set  by  tha  ECN 
(by  algorithm  or  by  any  derivative  pricing 
macfaaniam)  and  doea  not  allow  orders  to  be  crosaad 
or  aoiacntad  against  directly  by  lubacribars  outaida 
of  auch  timea.  Sea  llAcl-KaXS). 


amendment  would,  however,  incltide 
priced  orders  entered  into  an  ECN  by  a 
markM  maker  or  specialist  that  are 
visible  only  to  some  system  siibscribers 
if  these  orders  can  be  executed  against 
in  the  ECN.  The  ECN  amendment  is 
intended  to  require  the  public  display  of 
priced  orders  entered  into  ECNs  by 
market  makers  and  specialists  where 
these  priced  orders  are  similar  to 
quotations.  Accordingly,  the 
Commission  does  not  intend  the  ECN 
amendment  to  apply  to  a  priced  order 
that  is  entered  into  an  ECN  by  a  market 
maker  or  specialist  merely  in  order  to    -  • 
execute  against  an  existing  order  visible 
in  the  ECN,  and  not  entereid  to  eUcit 
other  buying  m  selling  interest.  U,   • 
however,  the  order  entered  by  the 
maricet  maker  or  specialist  does  not  in 
fact  execute  immediately  in  full  against 
an  existing  order  but  rather  is  itself 
disseminated  as  an  open  order  in  the 
ECN,  the  market  maker  or  specialist 
must  comply  with  the  reqtiirements  of 
the  ECN  amendment  with  respect  to  the 
order. 

In  order  to  ensure  that  customers 
consistently  receive  the  benefit  of  better 
prices  entered  into  ECNs,  a  market 
maker  at  specialist  entering  an  all-or- 
none  or  minimum  size  order  for  its  own 
accoimt  into  an  ECN  would  be  required 
to  include  this  price  in  its  pubhc  quote. 
or  disseminate  the  price  via  the  ECN   ^ 
display  alternative,  and  thereby  publicly 
display  the  order  for  the  full  number  of 
shares  for  execution  in  whole  or  in  part 
Although  the  execution  of  an  all-or- 
none  order  is  typically  conditioned  on 
execution  of  the  entire  size  of  the  order, 
the  Commission  believes  that  allowing 
mariiet  makers  to  avoid  public  display 
of  an  unconditional  quote  when  using 
this  type  of  order  could  seriously 
imdeimine  the  purposes  of  the  mle.^^ 
The  rule  will  permit,  however,  a  market 
maker  or  specdalist  to  enter  an  all-or- 
none  customer  order  into  an  ECN 
without  requiring  pubUc  display  of  the 
quote  for  that  order  where  the  customer 
specifically  requests  that  the  order  be 
executed  on  an  all-or-none  basis.  This 
latter  provision  accommodates  the 
desire  of  some  customers  to  trade  cmly 
at  a  specific  size  associated  with  a 
specific  price. 

ill.  ECN  Display  Alternative 

Pursuant  to  the  amendment  as 
adopted,  a  priced  order  entered  by  a 
market  maker  or  specialist  into  an  ECN 
that  widely  disseminates  the  order  is 
deemed  to  be  a  bid  or  offer  for  the 


>■*  All-or-none  and  minimum  aize  ordan  tn 
rarely  used  by  market  maker*  and  spodalists  in 
ECNs  and  are  prohibited  from  being  inctudad  io  the 
public  quote*  by  the  ragiatared  nirrhangaa  and 
Naadaq. 
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purpoMS  of  tlM  nuokct  makw's  or 
mdaUst't  % uotaticm  reporting 
ooliflitions  tnder  the  Quote  Riile.  As  a 
ranm.  nedalists  and  market  makers  are 
reouirsa  to  toclnde  such  orders  in  the 
bids  and  offtrs  they  commiinicate  to 
their  exchange  at  association  for 
Inrhision  ioitfae  published  quotations 
made  available  by  the  exchange  or 
asaodatioii.^^ 

As  discussed  above,  in  response  to  the 
concerns  of  some  conunenters,  the 
adopted  amwdment  includes  an 
altnnative  to  the  specialist  or  market 
maker  itself  revising  its  public  quotation 
to  reflect  its  better  priced  otler  entered 
in  an  BCN.  This  alternative  allows  the 
ECN  to  act  as  an  intermediary  in 
communicating  to  the  public  quotation 
system  the  best  price  and  size  of  orders 
for  eadi  sacfuity  that  have  been  entered 
into  the  BCl^  by  a  specialist  or  market 
maker.  To  cammunicate  the  quotations 
publicly.  th«  ECN  must  submit  the  best 
price  entered  by  a  specialist  or  market 
ouket  to  an  .exchange  or  association,  or 
to  a  securitias  infonnatian  processor 
acting  on  belialf  of  one  or  mcro 
wxchangBS  or  associations. 

TIm  (Utaniative  reduces  the  impact  of 
the  amendment  on  specialists  and 
market  makars  because  they  have  a 
choice  rsgaiding  how  to  comply  with 
their  obl^atirai.  This  alternative  also 
reduces  the  Impact  of  the  amendment 
on  ECNs  by  oMring  these  systems  an 
oppoctunity  to  provide  additional 
services  to  their  subscribers,  and 
creating  an  apportunity  to  generate 
additiooal  (vder  flow  frpm  non- 
subacribos.  At  the  same  time,  more 
accurate  prices  are  provided  throu^ 
public  quotation  systems  than  are 
currently  available. 

Under  this  alternative,  consistent  with 
the  goals  of  ^he  initial  proposal,  the  ECN 
must  comply  with  two  conditions.  First, 
the  ECN  must  provide  the  best  prices 
and  sizes  that  market  makers  or 
specialists  have  entered  in  the  ECN  to 
the  public  quotatirai  system  for 
inclusion  in  the  consolidated  quotation. 
The  market  maker  or  specialist 
respoosible  for  the  price  does  not  have 
to  be  identtfted."'  The  ECN  must, 
however,  at  a  minimum,  publicly 
identify  itself  as  the  originating  system 
for  these  prites.  Accordingly,  if  a  market 
maker  puts  tn  order  that  improves  the 


I"  An  ore  imrkat  makar  that  placM  pricad 
orcUn  far  exacvticD  into  toy  ECN  will  in  «ffsct  be 
"mHhj  IB  alacSon  to  cammunicate  quotations  to 
it*  aModadon  liida.  ofian  and  quotation  sizes  in  the 
SMMrity.  See  ltAcl-l(aM2SKuKB). 

"'  An  ECN  that  does  not  offer  the  option  of 
anonyioity  to  itf  subscribers  could  choose  to 
include  the  idestity  of  the  market  maker  or 
spacialiat  with  the  price*  furnished  to  the  SRO  for 
public  diaaanuoatioo.  As  disriissed  below,  the  ECN 
alab  must  proTiUe  acceas  to  these  price*. 


NBBO  into  an  ECN  and  the  ECN 
disseminates  that  price  to  the  public 
quotatioii  system,  the  disseminated 
price  must  either  be  identified  as 
originating  from  the  market  maker  or 
from  the  ECN. 

Second,  the  ECN  must  provide  non- 
subscriber  brokers  and  dealers  with  a 
means  of  access  to  those  prices  entered 
in  the  ECN  by  market  makers  and 
specialists,  lliis  access  must  be 
equivalent  to  the  access  that  would  have 
been  avail^le  for  the  relevant  security 
if  these  prices  had  been  published  in  the 
market  makers'  or  specialists' 
quotation.^"  The  extent  and  form  of  this 
access  will  depend  on  the  farm(s)  of 
access  available  in  the  market  to  vidiich 
the  ECN  supplies  the  bids  and  offers  for 
public  disseminaticHi.^^ 

For  example,  market  makers  in 
Nasdaq  NMS  and  SmallCap  seouities 
typically  can  be  reeched  tlmiugh  the 
telephone  and  through  the  NASD's 
Small  Order  Execution  System. 
Therefore,  an  ECN  that  chooses, 
pursuant  to  the  alternative,  to  act  as  an 
intermediary  for  its  maricet  maker  and 
specialist  subscribers  for  Nasdaq  NMS 
and  Smallcap  securities  would  have  to 
be  prepared  to  receive  and  execute 
telephone  orders  from  broker-dealers 
against  those  market  makers'  and 
specialists'  orders  entered  in  the  ECN. 
The  ECN  will  have  to  execute  these 
orders  promptly  at  the  prices  the  maiket 
makers  and  specialists  have  entered  into 
the  ECN.  In  addition,  because  a  maricet 
inaker  with  the  best  price  in  a  Nasdaq 
NMS  security  is  sub)ect  to  SOES 
executions,  this  equivaloit  access 
condition  would  require  the  ECN  to 
provide  broker-dealers  who  use  SOES 
with  equivalent  automated  access  to  the 
best  priced  market  maker  orders  in  the 
ECN.  This  could  be  accompli^ed  either 
through  an  electronic  linkage  to  SC^S 
<a  by  other  means  agreed  u{)on  with  the 
NASD.  For  example,  the  ECN  could 
supply  the  NASD  with  an  identifier  for 
the  market  maker  who  entered  the  best 
priced  order,  which  the  NASD  coiild 
use  in  assigning  SOES  executions  to  that 
market  maker.  ^^ 


'^  For  access  to  be  "equivalent",  the  ECN  must 
enable  non-subscribing  broifLer-daalers  to  execute 
against  the  ECN's  published  best  price  to  the  same 
extent  aa  wotild  be  possible  had  that  best  price  been 
reflected  in  the  public  quote  of  a  specialist  or 
market  maker.  The  ECN,  however,  may  impose 
charges  for  access  to  its  system,  similar  to  the 
communications  and  systems  charges  imposed  by 
various  markets,  if  not  structured  to  discourage 
access  by  non-subscriber  broker -dealers. 

'''The  extent  and  foim  of  the  access  will  not 
necessarily  be  the  same  as  the  access  available  in 
the  market  to  which  the  specialist  or  market  makar 
would  otherwise  supply  its  bid  and  oSers. 

"«Aa  diacusaad  supra  section  O.,  the  NASD  has 
pcopoaed  a  new  Cadlity,  NAqcaas,  which,  a*  part  of 
its  pcopoaed  service*.  «»Duld  widely  diaawninate 


Similarly,  in  exchange-listed 
securities,  the  de^ae  of  access  that  the 
ECN  must  o£hr  would  depend  on  the 
current  access  that  the  market  receiving 
the  information  frtmi  the  ECN  offers  to 
broker-dealers  in  the  relevant  type  of 
security.  If  the  ECN  commimicates 
prices  for  exchange-listed  securities  to 
an  exchange,  the  specialist  or  market 
maker  orders  in  the  ECN  must  be 
accessible  to  broker-dealers  in  the  same 
manner  as  quotes  on  that  exchange.  This 
access  would  include  any  automated 
execution  features  offered  to  broker-^ 
dealers  by  the  exchange.  The  ECN  must 
provide  to  the  exchange,  or  to  the 
exchange  specialist  in  each  security, 
access  to  the  market  maker  or  specialist 
orders  in  the  ECN.  Such  access  must 
provide  broker-dealers  with  the  ability 
to  enter  and  obtain  executions  for  their 
orden  at  least  as  promptly  as  that 
.exchange  ofiers  to  its  own  members 
through  its  order-routing  and  execution 
systems.  Because  the  ITS  Plan  applies  to 
exchange-trading  of  listed  securities, 
ordere  received  from  otho-  markets 
through  ITS  must  have  the  same  abili^ 
to  trade  with  ECN  ordere  whose  prices 
are  displayed  through  the  exchange  as 
they  have  with  the  exchange's  own 
quotations.  For  instance,  if  the  exchange 
specialist  typically  receives  incoming 
ITS  commitments  and  executes  them 
manually,  the  ECN  must  at  a  minimiim 
enable  the  incoming  ITS  commitment  to 
be  manually  entered  into  the  ECN  for 
execution. 

If  the  ECN  instead  provides  orden  in 
exchai^^listed  securities  to  the  NASD 
for  inclusion  in  the  public  quotation 
system,  the  ordere  must  be  as  accessible 
to  broker-dealera  as  the  quotes 
published  by  third  market  makera  in 


priced  orders  far  axecutioD  in  wrfiole  or  in  part 
Supra  note  45.  As  proposed,  Naqcaa*  would 
publish  its  best  prices  in  the  Nasdaq  quotation 
system  stream  and  would  be  accessible  to  all  NASD 
iiwinbeis  far  order  entry  and  axacution  against 
those  orders.  Thus,  NAqceas,  aa  proposed,  would 
appear  to  make  price*  entered  by  market  makers 
into  NAqcess  available,  and  provide  equivalent 
accaaa  under  the  altamatfve.  Therefore,  a  market 
makar  that  entered  ita  best  priced  order  into 
NAqcaa*  would  comply  with  the  requirements  of 
the  ECN  amendiiMnt  without  reflecting  the  order  in 
the  market  maker's  own  quote.  Moreover,  a  market 
maker  that  entered  an  order  into  another  ECN  at  a 
price  better  than  its  quote  could  satisfy  the 
requirements  of  the  ECN  amendment  by  entering  an 
order  leflecti]^  this  price  into  NAqcess,  even  if  the 
other  ECN  does  not  directly  provide  the  price  to  the 
public  quotation  system,  because  this  use  of 
NAqcess,  as  proposed,  would  meet  the 
requiramanta  of  the  amendmenL  Similarly,  an  ECN 
availing  itself  of  the  ECN  display  alternative  could 
provide  prices  directly  to  NAqcess.  The  ECN  and 
the  NASD  also  could  develop  mechanisms  to 
ensure  public  anonymity  of  market  makers  that  u*6 
ECNs,  while  providing  to  the  NASD  the  identity  of 
the  market  makers  that  are  at  the  inside  quote  solely 
for  the  purpose  of  direct  order-routing  between 
NAqcess  and  the  market  maker. 
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exchange-listed  sectirities.  At  a 
minimum,  these  prices  must  be 
included  as  part  of  the  third  market 
quotation  display  and  identified  as 
originating  from  a  named  market  maker 
or  from  a  named  ECN.  For  non-Rule 
19c-3  securities,  broker-dealers  must  be 
able  to  contact  the  ECN  by  telephone 
and  have  an  order  promptly  entered  into 
the  ECN  for  execution.  For  Rule  19c-3 
securities,  the  ECN  also  must  be 
accessible  through  the  ITS/CAES 
linkage,  operated  by  the  NASD,  in  die 
same  manner  as  other  third  maiket 
maker  quotes  in  those  seciuities.^' 

Under  the  ECN  display  alternative, 
the  ECN  must  furnish  to  an  exchange  or 
association  the  full  size  associated  with 
the  best  priced  orders  placed  in  the  ECN 
by  market  makers  and  spedaUsts  to  buy 
and  to  sell  a  seciuity.  This  full  size 
requirement  under  the  alternative  is 
intended  to  give  the  public  information 
about  the  depth  of  the  market  at  the 
ECN  prices,  while  maintaining  the 
anonymity  of  market  makers  and 
specialists.  For  example,  if  an  ECN  is 
furnishing  quotation  information  to 
Nasdaq  imder  this  alternative,  and  a 
market  maker  enters  a  4,000-share  order 
into  the  ECN  at  a  price  that  is  better  than 
other  market  maker  or  spedahst  prices 
for  that  security  in  the  ECN.  the  ECN 
will  be  required  to  provide  Nasdaq  that 
price  and  size  of  4,000  shares  as  a 
quotation  for  pubUc  dissemination.  If 
2,500  shares  of  this  ordqf  is  executed, 
the  ECN  must  display  the  remaining 
1,500  shares.  If  two  market  makers  enter 
4,000-share  orders  for  a  security  at  the 
same  price,  which  is  the  best  pric?  in 
the  ECN  for  that  security,  the  ECN  is 
required  to  show  all  8,oibo  shares 
publicly.  In  contrast,  if  a  market  maker 
enters  a  100-share  order  for  a  Nasdaq 
security  at  the  best  price  in  the  ECN  for 
that  security,  the  alternative  requires  the 
ECN  to  furnish  the  price  for  only  100 
shares,  even  though  NASD  rules  require 
Nasdaq  market  makers  to  display  no  less 
than  1000,  500,  or  200  shares  in  Nasdaq, 
depending  on  the  characteristics  of  that 
security. 

The  Commission  recognizes  that  the 
means  of  providing  equivalent  access 
will  vary  for  different  markets,  and  that 
ECNs  operating  imder  the  ECN  display 
alternative  that  currently  do  not  provide 
access  to  their  systems  to  non- 
subscribers  will  have  to  develop 
methods  to  provide  this  access.  Meeting 
this  requirement  may  be  achieved  in  a 
variety  of  ways,  including  a  linkage 
between  ECNs  and  one  or  more  of  the 


SROs.  The  Commission  believes  an  SRO 
that  accepts  the  prices  provided  by  an 
ECN  for  pubhcation  should  be 
authorized  to  impose  reasonable  rules 
related  to  the  public  dissemination  of 
those  prices  upon  market  makers  and 
specialists  who  avail  themselves  of  this 
alternative.  The  rules  an  SRO  imposes 
in  this  regard,  however,  may  not 
estabUsh  standards  for  the 
dissemination  of  these  prices  that  are 
mate  burdensome  for  market  nukkers 
and  specialists  using  ECNs  than  the 
SRO  rules  that  apply  to  quotations 
delivered  directly  to  the  SRO  by 
speciahsts  and  market  makers. 

The  Commission  looks  forward  to 
working  closely  with  all  market 
participants  to  effect  the  necessary 
market  developments  to  ensure  that  this 
alternative  method  of  compliance  wi|h 
the  Quote  Rule  is  made  possible.  In 
order  to  ensure  prompt  implementation 
of  the  necessarj^^changes  before  the 
effective  date  of  ttie  rul^amendments, 
the  Commission  requ^ts  each  SRO, 
individually  or  joiatly  as  signatories  to 
the  CQS  Plan,  to  notify  the  Commission 
in  writing  by  October  28, 1996  regarding 
its  willingness  and  its  plan  to  afford 
ECNs  the  opportunity  to  communicate, 
for  inclusion  in  the  public  quotation 
system,  the  prices  of  market  makers  and 
speciahsts. 

In  order  to  implement  the  changes  to 
the  Quote  Rule  under  new  subsection 
(c)(5),  the  prices  sent  to  an  ECN  by 
market  makers  and  specialists  will  have 
to  be  displayed  in  the  pubUc  quotations 
disseminated  by  SROs,  and  order 
routing  or  access  linkages  will  have  to 
be  in  place.  After  hearing  from  the 
SROs,  the  Commission  will  detennine 
whether  it  will  be  necessary  to  use  its 
authority  under  Section  llA(a)(3)(B)  of 
the  Exchange  Act  to  require  the  SROs  to 
act  jointly  to  provide  means  to 
accompUsh  these  objectives. 

iv.  Minimum  Price  Variations 

In  the  Proposing  Release  the 
Commission  recognized  that  there  may 
be  different  Tninimmn  price  variations 
in  any  given  sectmty  between  the  SROs 
providing  a  market  for  the  security  and 
ECNs  through  which  the  security  is  also 
traded.  Currently  most  exchange-listed 
securities  tend  to  be  quoted  and  traded 
with  a  minimum  price  variation  of  V^ 
point  or  */io  point."*  Nasdaq  seauities 
can  be  pubUcly  reported  in  variations  as 
low  as  Vb4,  and  can  be  quoted  in 


minimum  variations  as  low  as  V^, 
depending  on  the  price  at  which  the 
security  trades."^  Some  ECNs  allow 
priced  orders  in  variations  as  low  as 
Visa;  other  systems  provide  for  orders 
priced  in  decimals  as  small  as  one  cenL 
Most  commenters  did  not  address  the 
issue  of  ECN  mtnimnfn  price  variations. 
Some  commenters  that  did  address  the 
issue,  however,  recommended  that  the 
ECN.  quote  be  rounded  for  pubUc 
dissemination  either  downward  from  or 
upward  to  better  prices  in  increments  of 
Vie  or  smaller.  2""  Other  commenters 
recommended  rounding  in  decimals,"* 
while  still  others  strongly  opposed  the 
use  of  decimals.2»  One  commenter 
asserted  that  non-standard  increments 
(i.e.,  increments  not  approved  by  the 
primary  market  for  the  relevant  security) 
should  be  prohibited  in  non-primary 
markets.^'  To  address  situations  where 
the  priced  order  in  an  ECN  is  at  a  non- 
standard increment,  the  Commission 
has  determined  that  it  is  appropriate  to 
interpret  the  ECN  amendment  to  allow 
market  makers  and  speciahsts  to  comply 
with  the  amendment  (either 
individually  or  through  the  ECN)  by 
rounding  up  or  down  to  the  nearest 
fraction  accepted  by  the  market 
disseminating  the  quote  provided  by  the 
ECN.2*3  The  Commission  beUeves, 
however,  that  rounding  is  appropriate 
only  if  the  rounded  public  quotes  are 
accompanied  by  an  identiher  that  marks 
the  quote  as  rounded.2«3  Market  makers, 
speciahsts,  and  ECNs  will  be  permitted 
to  round  the  prices  of  ECN  buy  orders 


>"  As  disciuaad  below  concerning  expenaion  of 
the  rrS/CAES  linkage,  currently  non-Rule  19c-3 
Mcurities  may  not  be  traded  via  the  ITS/CAES 


'^NYSE  Rule  62  provides  that  bid*  or  offers  in 
stocks  selling  above  one  dollar  per  share  may  not 
be  made  at  a  variation  of  less  than  one-eighth  of  a 
dollar  or  twelve  and  a  half  cents;  Amex  Rule  127 
allows  for  one-sixteenth  spreads  for  stocks  priced 
under  ton  dollars,  and  one-eighth  spreads  for  stocks 
priced  ten  dollar*  and  over. 


'"The  NASD  does  not  have  a  minimum  variation 
policy  for  Nasdaq  stocks.  Nasdaq,  however,  is 
designed  to  process  quotes  and  trades  in  particular 
minimum  variations. 

"■See. «.{.,  NASD  Letter  Lehman  Letter  Instinet 
Letter. 

"*See,  e.g..  Letter  from  Leslie  M.  Marx.  Assistant 
Proleaaor  of  Economics  and  Management,  and 
BugaiM  Kandel,  William  E.  Simon  Graduate  School 
of  Boalneas  Administration,  University  of 
Rochester,  to  Commissioner  Steven  Wallman.  SBC, 
dated  November  27,  1995  ("Marx  and  Kandel 
Letter"),  concluding  that  the  markets  should  move 
toward  decimal  pricing. 

"0  See  CHX  Letter. 

"  See  Madoff  Letter. 

"'The  Commission  believes  this  alternative  ia 
preferable  to  imposing  particular  trading 
increments  on  the  markets.  At  the  satne  time, 
however,  this  alternative  will  provide  the  markets 
with  an  incentive  to  voluntarily  move  towards  finer 
trading  increments. 

'"In  order  to  facilitate  compliance  with  the  rule, 
it  will  be  necessary  for  SROs  to  provide  a  means 
for  rounded  prices  to  include  a  "rounded" 
identifier  that  makes  clear  that  a  better  price  is 
available  in  the  ECN.  The  Commission  notes  that 
SROs.  and  the  public  quotation  system,  may  not 
currently  have  such  a  field  available  for  identifying 
quotations  as  rounded.  The  Commission,  tberefcne, 
requests  that  the  SROs  work  jointly  to  modify  the 
public  quotation  system  to  ensure  that  specialists, 
marlLet  makers,  and  ECNi  that  are  disseminating 
rounded  prices  have  the  ability  to  distinguish  thoa* 
rounded  quotes. 
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down  to  the  nearest  quote  incrmnent. 
and  round  the  prices  of  ECN  sell  orders 
up  to  the  nearest  increment.  For 
example,  under  this  interpretation,  if  a 
market  maker  or  specialist  enters  a 
priced  buy  order  into  an  ECN  at  lOVis 
and  the  market  receiving  the  price  from 
the  ECN  for  dissemination  has  a 
minimum  quote  increment  of  %.  a  bid 
of  10  V4  will  be  displayed  in  the  public 
market  and  identified  as  a  rounded  , 
price.  This  result  reflects  an  SRO  rule 
that  prohibitf  dissemination  of  quotes  in 
Vie  variations.  If  the  market  makisr  or 
spedalist  already  is  bidding  publicly  at 
lOVt  when  it  enters  the  lOVie  buy  order 
in  an  ECN,  the  market  maker  or 
specialist  publishing  a  quote  must 
reflect  the  ECN  cotier  by  identifying  its 
IOV4  bid  as  rounded. 

In  addition,  market  makers  and 
specialists  entering  orders  into  ECNs 
that  are  reflected  at  roimded  prices  in 
the  public  quote  will  be  expected  to  give 
their  customers  an  execution  at  the 
superior  non-rounded  price.  Thus,  the 
market  maker  or  specialist  quoting  a 
roimded  price  of  IOV4  to  reflect  a  lOVie 
buy  order  most  give  a  ciistomer  sell 
ordffi'  an  execution  at  lO^e  up  to  the 
published  site.  Similarly,  an  ECN 
providing  msrket  maker  or  specialist 
prices  pursuant  to  the  rounding 
alternative  must  execute  an  incoming 
order  at  the  aon-roimded  price.  The 
Commission  recognizes  that  it  may  not 
be  feasible  fv  market  makers  or 
specialists  that  have  not  entered  the 
roimded  order  into  an  ECN  to 
determine,  in  an  efficient  manner,  the 
actual  price  of  the  better  order  in  the 
ECN.  lliis  m^y  particularly  be  true  with 
respect  to  m4iicet  makers  or  specialists 
operating  automated  execution  systems. 
The  Commission  believes  that  it  is 
appropriate  in  such  instances  for  such 
market  makers  and  specialists  that  did 
not  enter  the  rounded  c»xler  to  execute 
orders  at  the  displayed  roimded 
price.^** 

The  Commission  recognizes  that  this 
interpretation  will  allow  prices  in  ECNs 
that  are  denoninated  in  non-standard 
quotation  increments  not  to  be  fully 
displayed,  bet  believes  this 
interpretation  is  appropriate  to 
accommodate  ECN  prices  in  the  existing 
public  quotation  system  without 
imposing  uniform  trading  increments. 2*^ 
The  rounding  identifier  will  inform 
investors  that  a  better  price  is  behind 
the  rounded  quote.  Thus,  even  though 
the  actual  price  cannot  be  readily 


dispfaiyed,  investors  will  be  aware  of, 
and  will  be  able  to  obtain,  the  better 
price  in  the  ECN  or  fitmi  the  market 
maker  or  specialist. 

V.  Efilect  on  the  Voluntary  Aspect  of  the 
Quote  Rule 

If  an  OTC  market  maker  uses  an  ECN 
that  does  not  rely  cm  the  alternative  of 
communicating  that  marifLet  maker's  best 
prices  to  the  public  quotation  system, 
then  the  market  maker  must  publish  in 
its  own  quote  that  better  priced  order 
entered  into  the  ECN.  Once  a  market 
maker  publishes  a  quote  through  its 
association  to  reflect  a  priced  order  it 
entered  into  an  ECN,  pursuant  to  Rule 
llAc-l(c)(5){i){A),  it  will  be  deemed  to 
have  elected  to  pubhsh  quotations  in 
that  security  ,2^  and  will  therefore  be 
sul^ect  to  the  quotation  provisions  of 
the  Quote  Rule.  Moreover,  pursuant  to 
certain  existing  SRO  rules, ^^ 
withdrawal  of  that  quotation  after  the 
ECN  order  has  been  executed  or 
withdrawn  prevents  the  market  maker 
from  immediately  reinstating  quotes  in 
that  security .2"  As  a  practical  matter, 
once  electing  to  quote,  a  withdrawal 
then  precludes  the  market  maker  from 
continuing  to  enter  priced  orders  for  the 
security  in  an  ECN  because  of  the  SRO 
prohibition  on  re-entering  quotes  after 
withdrawal. 

The  Commission  solicited  comment 
on  this  aspect  of  the  ECN  proposal 
Although  most  commenters  were  silent 
concerning  this  issue,  certain  comments 
indicate  confusion  as  to  the  efiiect  on 
market  makers  who  currently  use  ECNs 
but  who  do  not  voluntarily  quote  under 
the  existing  Quote  Rule.^  The 


»*  See  alio,  McHonULC^.  feradiacnMMnofbMt 
axacution,  infra. 

» if  pruaary  aarkeu  in  the  future  allow 
nantnver  quotation  increments,  theae  ECN  prices 
between  the  existing  quotetion  increment*  oould  be 
more  accurately  displayed  in  the  public  quote. 


»*17  CFR  240.11Acl-l(b)(5).  as  amended.  See 
alto,  17  cm  240.11Acl-l(a)(25),  17  CFR 
240.11Acl-l(c)(4)(ii),  and  llAcl-l(c)(S)(ii).  as 
amoided,  acting  jointly  to  ensure  that  OTC  market 
makers  publish  quotations  pursuant  to  the  Quote 
Rule  in  securitia*  they  trade  via  ECNs. 

"^  See  NASD  Manual.  Marketplace  Rules.  Rule 
4600  et  teq.,  Nasdaq  Market  Maker  Requirements 
(requiring  members  to  maintain  continuous  two- 
sided  quotations  in  the  Nasdaq  securities  for  which 
they  are  registered  as  market  makers).  See  alto,  ITS 
Plan.  Section  6(A)(i)(B),  Furnishing  Quotations 
(requiring  each  ITS  Participtant  to  furnish  the 
current  bid-asked  quotation  emanating  from  its 
floor  oi,  in  the  case  of  the  NASD,  the  best  bid  and 
oSet  emanating  from  ITS/CAES  market  makers  in 
eligible  securities).  Uoexcused  withdrawal  of 
quotations  violates  these  NASD  rules  and  ITS 
proTisions. 

'■*This  will  be  true  even  if  the  market  maker 
traded  less  than  1%  of  the  shore  volume  In  the 
security  in  the  previous  quarter  because  the  1% 
threshold  of  the  Quote  Rule  for  mandatory  quotes 
would  not  exempt  the  market  maker  &t>m 
disseminating  quotes  once  the  market  maker  has 
"elected"  to  quote  the  security  by  using  the  ECN. 

^**  See,  e.g.,  Madoff  Letter  Instinet  Letter.  In  its 
comment  letter,  Instinet  notes  that  some  market 
makers  that  moke  a  continuous  market  in  a  security, 
but  do  not  normally  publish  quotations  in  that 
security,  will  now  be  required  to  disseminate 
quotations  for  that  security  if  the  market  maker 


Commission,  therefore,  reiterates  that 
the  combined  operation  of  the  ECN 
amendment  and  SRO  rules  may  require 
a  market  maker  or  specialist  who  enterif 
an  order  into  an  ECN  that  does  not  rely 
on  the  ECN  display  alternative,  and 
publishes  a  quote  reflecting  that  price, 
to  continue  to  publish  quotes  in  the 
public  market  regardless  of  the  number 
of  shares  traded  by  the  market  maker  or 
specialist  in  the  security  during  the 
previous  quarter. 

In  determining  whether  a  market 
participant  will  be  required  to  publish 
quotes  after  entering  orders  in  an  ECN, 
the  (Dommission  notes  that,  with  respect 
to  any  given  security,  the  quote  rule 
requirements  only  apply  if  the  market 
participant  falls  within  the  definition  of 
the  term  "OTC  market  maker"  for  that 
security.  To  be  an  OTC  market  maker, 
die  participant  must  hold  itself  out  as 
willing  both  to  buy  and  sell  on  a  regular 
or  continuous  basis. ^^ 

The  "OTC  market  maker"  definition 
is  not  intended  to  capture  subscribers 
who  enter  orders  into  ECNs  on  one  side 
of  the  market  to  limit  or  ofliset  their  risk, 
such  as  options  market  makers  who  use 
ECNs  to  hedge  their  positions  in  the 
securities  underlying  the  options  they 
trade.  They  would  not  be  required  to 
publish  public  quotes  in  a  security 
simply  because  they  had  entered  an 
order  for  the^security  into  an  ECN, 
unless  they  regularly  or  continuously 
hold  themselves  out  as  willing  to  buy 
and  sell  the  security.  An  entity  that 
holds  itself  out  via  contract,  marketing, 
or  other  communications  with  its 
customers,  as  being  willing  both  to  buy 
and  sell  a  specific  security  on  a  regular 
or  continuous  basis  would  be  an  "OTC 
market  maker"  for  the  security.  This 
latter  market  maker's  entry  of  a  superior 
priced  order  into  an  ECN  for  a  security 
that  itself  does  not  publish  quotes 
would  compel  the  market  maker  to 
publish  a  quote  and  potentially, 
depending  on  SRO  rules,  trigger  on* 
going  quotation  obUgations. 

vi.  Exemptive  Relief 

Finally,  the  Commission  is  amending 
Section  (d)  of  the  Quote  Rule 
concerning  exemptive  relief.  Under  that 
section,  the  Commission  previously 
could  exempt  from  the  provisions  of  the 
Quote  Rule,  either  concUtionaUy  or  on 
specified  terms  and  conditions,  any 
responsible  broker  or  dealer  (which  now 
will  include  a  specialist  or  market 


places  a  priced  order  for  that  security  on  an  ECN. 
The  Commission  recognize*  this  result,  but  notes 
the  ECN  display  alternative  of  allowing  such  market 
makers  to  continue  to  place  orders  in  a  security  into 
an  ECN  without  having  to  directly  publish  quotes 
in  that  security. 
"ORnle  llAcl-l(aM8).  as  amended. 


Fedaral  Ragfatw  /  Vol.  61,  No.  178  /  Thxirsday,  September  12,  1996  /  Rules  and  Regulations  48317 


maker  under  the  ECN  amendmoit), 
exchange,  or  association  if  the 
Commission  determined  that  such  an 
exemption  was  consistent  with  the 
public  interest,  the  protection  of 
investors  and  the  removal  of 
impediments  to  and  perfection  of  an 
NMS.  The  Commission  is  adding  a 
provision  allowing  it  to  exempt  an  ECN 
from  the  definition  in  the  rule.  The 
Commission  did  not  solicit  comment  on 
expanding  its  authority  to  grant 
exemptive  relief  in  this  manner.  The 
Commission  beUeves,  however,  that  the 
added  exemptive  authority  is 
appropriate  because  it  provides 
flexibility  in  applying  the  ECN 
amendment. 

3.  Amendments  to  the  Quote  Rule 
Concerning  Definitions 

a.  Introductioai 

bi  the  Proposing  Release  the 
CcHnmission  proposed  to  expand  the 
Quote  Rule's  existing  requirements  to 
include  quotation  information  from 
broker-dealers  that,  while  internalizing 
order  flow,  hold  themselves  out  as 
willing  to  buy  and  sell  on  a  regular  or 
continuous  basis.  This  expansion  of  the 
Quote  Rule  woiild  be  accomplished  by 
amending  the  definition  of  OTC  market 
maker,  l^e  Proposing  Release  also 
recommended  that  quotation 
requirements  be  imposed  on  substantial 
broker-dealers  in  non-Rule  19c-3 
securities  by  amending  the  definition  of 
subject  security,  and  on  broker-dealers 
in  Nasdaq  SmallCap  securities  by 
amending  the  definition  of  covered 
security.^'  In  putting  forward  this 
proposal,  the  Commission  noted  that 
some  dealers  quote  on  a  selective  basis, 
choosing  not  to  display  quotes  for 
securities  that  they  actively  trade 
because  these  securities  are  subject  only 
to  the  voltmtary  quote  provisions  of  the 
Quote  Rule. 

The  amendments  adopted  by  the 
Commission  today  are  substantially  the 
same  as  those  proposed.  ^^  The 


>■  ore  market  makers  and  ipecialisU  are  not 
required  by  the  Quote  Rule  to  provide  continuoua 
two-sided  quotations  for  any  Nasdaq  security.  As 
amended,  an  OTC  market  niaker  or  specialist  may 
make  an  election,  pursuant  to  jiaragraph  (b)(5)(i)  of 
the  Quote  Rule,  to  collect,  process,  and  make 
available  quotations  for  Nasdaq  NMS  or  Nasdaq 
SmallQip  securities.  The  Commission  is  soliciting 
comment  on  a  proposed  amendment  which  would 
require  continuous  two-sided  quotations  from  OTC 
market  makers  and  specialists  responsible  for  more 
than  1%  of  the  aggregate  transaction  volume  for  a 
Nasdaq  security.  See  Companion  Release. 

'"The  only  substantive  difference  between  the 
amendments  as  adopted  today  and  as  proposed  is 
tiie  definition  of  the  tenn  "OTC  market  maker."  The 
definition  as  proposed  read  "*  *  *  sell  to  a 
cuatomar  *  *  *"  but  has  been  modified  to  read 
••»  •  •  sell  to  its  customers  *  *   •."RulellAcl- 
l(aXl3).  17  CFR  240.11Acl-l(aKl3).  See  infra  note 
308. 


Commissi(Hi  believes  these  amendments 
will  benefit  investors  by  improving 
price  discovery  and  Uqtiidity,  and 
increasing  competititm  between  OTC 
market  makers  and  specialists.  The 
Commission  further  beheves  that  these 
amendments  are  in  keeping  with 
Congress's  directive  that  the 
Commission  use  its  rulemaking 
authority  to  ronove  impediments  to 
competition. 

b.  Basis  for  Amendments  to  Rule 
llAcl-l(a) 

i.  Amendment  to  llAcl-l(a)(25) 
(Definition  of  a  "Subject  Security") 

The  Commission  is  amending  the 
Quote  Rule's  definition  of  subject 
security  to  require  continuous  two-sided 
quotations  from  OTC  maiket  makers  and 
exchanges  that  are  responsible  for  more 
than  1%  of  the  voltune  in  a  non-Rule 
19c-3  security.  The  Commission 
believes  that  this  amendment  removes 
an  impediment  to  competition  that 
exists  under  the  current  rule.  Broker- 
dealers  that  held  themselves  out  as 
willing  to  buy  and  sell  non-Rule  19c-3 
securities  on  a  regular  or  continuous 
basis  were  not  previously  required  to 
disseminate  quotation  information 
unless  they  transacted  the  largest 
percentage  of  the  aggregate  trading 
voliune  in  a  particular  security. 
Consequently,  regardless  of  the  voltmie 
transacted  by  other  exchanges  or  OTC 
market  makers,  the  primary  market. 


In  addition  to  the  amendments  discussed  in 
detail  herein,  the  Commission  is  making  technical, 
non^subetantive  amendments  to  the  Quote  Rule. 
The  terms  "association",  "revised  bid  or  offer",  and 
"revised  quotation  size"  will  be  separately  defined 
in  the  rule.  The  definition  of  "exchange-traded 
security"  has  been  revised  to  exclude  OTC 
securities  traded  on  an  ex(±ange  pursuant  to 
unlisted  trading  privileges.  The  definition  of  "plan 
processor"  has  been  amended  to  reflect  the 
appropriate  cross-reference.  The  definition  of 
"principal  market"  has  been  removed  from  the 
Quote  liule  because  it  is  no  longer  applicable.  In 
addition,  the  definitions  have  been  ananged  in 
alphabetical  order. 

Paragraph  (b)(lKi)  of  the  rule  has  been 
reorganized  to  separately  set  forth  the  exclusions  in 
subparagraphs  (A)  and  (B).  Paragraph  (bXl)(iii)  has 
been  eliminated  and  the  substance  of  the  provision 
has  been  incorporated  into  paragraphs  (b)(lHi)  and 
(b)(l)(ii). 

The  Commission  is  also  amending  the  definition 
of  the  term  "reported  security"  as  it  appears  in  Rule 
11A3-I(a)(4).  The  amendment  alters  the  form  but 
not  the  meaning  of  the  term  or  its  application.  The 
amendment  will  make  the  term  coiuistent  with  the 
definition  of  "reported  security"  in  the  Quote  Rule. 

The  amendments  to  Rule  llAcl-lta)  are  being 
adopted  prospectively.  Outstanding  Quote  Rule 
interpretations  and  no-action  letters  continue  to  be 
operative,  to  the  extent  tiiat  the  positions  taken 
therein  are  not  materially  in  conflict  with  the 
amendments  adopted  today.  Parsons  seeldng 
clarification  regarding  the  status  of  outstanding  no- 
action  letters  should  contact  the  Office  of  Market 
Supervision,  Division  of  Market  Regulation, 
Secorities  and  Exchange  Commission. 


which  was  the  maricet  resptnsible  for 
transacting  the  largest  percentage  of  the 
aggregate  trading  volume,  was  the  only 
maiket  participant  required  to 
disseminate  quotations  in  these 
securities.^" 

As  noted  in  the  Pr(^x)8ing  Release, 
third  market  trading  in  noo-Rule  19o-3 
securities  has  incTMsed  considerably 
since  the  Quote  Rule  was  last 
amended. 2**  Third  market  trading  in 
Rule  19c-3  secxuities  now  accounts  for 
a  greater  number  of  stocks  and  a  more 
substantial  percentage  of  U.S.  trading 
volimie  than  it  did  when  the 
Commissfon  initially  established 
disparate  regulatory  treatment  imder  the 
Quote  Rule  for  Rule  19c-3  sectirities 
and  non-Rule  19c-3  securities.^''  In 
view  of  the  growth  of  third  market 
trading  volume,  the  Commission 
believes  that  requiring  all  broker-dealers 
trading  more  than  1%  of  the  volume  in 
a  listed  security  to  pubtish  quotations 
will  provide  more  accurate  and 
comprehensive  quotation  information 
for  non-Rule  19c-3  securities. 

The  Commission  beUeves  that 
disparate  regulatory  requirements  for 
Rule  19C-3  and  non-Ride  19c-3 
seciirities  can  no  longer  be  justified  by 
differences  in  the  trading  of  the  two 
types  of  securities.  Moreover,  the 
Commission  finds  that  differences  in 
regulatory  treatment  have  impaired 
transparency.  Because  of  the  growth  of 
third  market  trading  in  non-Rule  19o-3 
securities,  the  absence  of  quotes 
revealing  the  substantial  third  market 
makers  in  a  seciuity  and  the  prices  they 
are  prepared  to  pubUcly  quote  results  in 
the  consolidated  quotations  in  the 
security  being  incomplete.^'*  The 
Commission  therefore  beheves  that 
significant  dealers  in  non-Rule  19c-3 
securities  should  become  subject  to  the 
same  standards  required  for  trading 


"^  An  OTC  market  maker  or  specialist,  although 
not  the  principal  market  for  a  listed  security,  could 
elect  to  disseminate  quotes  for  the  security.  Under 
the  amended  llAcl-l(aX2Sj  an  OTC  market  maker 
or  specialist  may  still  elect  to  disaeminate 
quotations  if  it  is  respoiuible  for  1%  or  less  of  the 
volume  in  that  security. 

1**  Third  market  maker  trading  intareet  ia  mora 
concentrated  in  non-Rule  l9c-3  securities,  as 
evidenced  by  the  fact  that  the  percentage  of  third 
market  quotes  in  non-Rule  19c-3  securities  (34%) 
is  greater  than  that  for  Rule  19c-3  securities  (28%). 
See  Fragmentation  vs.  Con*olidation  of  Securities 
Trading:  Evidence  of  the  Operation  of  Rule  19c-3, 
Office  of  Economic  Analysis,  SEC  at  5  (March  29, 
199S)  {"Fmgmentatjon  vs.  Contolidation"]. 

^^  Third  market  trading  volume  has  grown,  at 
least  in  pari,  because  the  universe  of  securities 
subject  to  Rule  19c-3  has  increased  considerably. 
For  example,  nearly  60%  of  the  stocks  listed  on  the 
NYSE  are  subject  to  Rule  19c-3,  accounting  for 
approximately  48%  of  the  total  f^SE  volume.  See 
Fragntentation  vs.  Consolidation  at  4-5. 

'**See,  e,g.,  supra  note  2M. 


V 


48318 


Federal 


Ragiatar  /  Vol.  61,  No.  178  /  Thursday.  September  12,  1996  /  Rules  and  Regulations 


Rule  19(2-3  •ecuiities.^'^  As  a  result  of 
this  ameDdment,  market  participants 
will  have  more  cmnplete  information 
about  signiflcant  OTC  marlcet  makov 
and  specialists  in  a  security  and  the 
prices  at  whdch  they  are  willing  to  trade. 
The  malority  of  commenters  who 
addressed  tie  amendment  to  Rule 
llAcl-l(a)0Z5)  endorse  the 
Commissioq's  proposal  to  end  the 
disparity  between  Rule  19c-3  securities 
and  non-Rule  19c-3  securities,  noting 
that  there  isjuo  basis  for  continuing  to 
draw  a  regulatory  distinction  between 
Rule  19C-3  and  non-Rule  19o-3 
securities,  and  that  the  extensicm  of  the 
Quote  Rule  will  provide  meaningful 
infcnmationabout  significant  mazket 
makers  in  lifted  securities.  2**  One 
commoiter  asserts  that  requiring 
quotations  ftom  all  significant  OTC 
market  makers  wall  succeed  in 
improving  the  quality  of  the  NMS  for  all 
listed  securities  while  at  the  same  time 
leveling  the  playing  field  for  all  market 
makers.'" 

Nevertheless,  many  commenters 
suggest  modifications  to  the  1  %  vohune 
threshold.  Some  c(»nmenters  suggest 
that  Nasdaq^  on  behalf  of  all  third 
market  makers,  should  be  viewed  as  one 
maricet  participant,  and  that  once  its 
volume  exceeds  1%  for  a  listed  security, 
all  OTC  maiicat  makers  in  that  security 


"^OTC  mwiyt  makafs  that  trade  a  significant 
rohune  in  non-ltnla  19o-3  aacuiitiaa  hara  not  baan 
■ubtact  to  tha  asma  laquiiamanta  a*  third  markat 
malcan  that  atm  ttie  1%  throshold  for  Rula  l«c- 
3  Mcuiitiaa.  Fof  example,  an  OTC  marlLat  maiiar 
maaring  tha  1%  thraahold  U  roquiiad  to  quota  in 
a  Rula  190-3  aacurity  and  tharafara  miut  ragistar  aa 
a  OQS  markat  aakar  with  tha  NASD.  NMSD 
Monuoi.  Rule  S920.  OQS  markal  makacs  are  aubtact 
to  tha  NASD'f  CQS  markat  makor  rulea.  which 
include  firm  and  continuou*  two-aided  quota 
obligitiana  and  mandatory  participation  in  the  ITS 
through  Nasdaq'*  Computer  Assisted  Execution 
System.  NASD  MonuaJ,  Rules  6320  and  6330. 

"■  See,  94..  Amex  l.eaer  Blume  I^etter.  BSE 
Letter,  CHX  Letter;  CSE  Letter  NASD  Lettw;  PSE 
Letter  Alex.  Brown  Letter  Schwab  Letter.  D£. 
Shaw  Lattar,  Own  Witter  Letter:  Lehman  Letter: 
Madoff  Letter  Manill  Letter  PaineWebber  Letter; 
Salomon  Lanan  Smith  Barney  Letter  STA  Letter. 

There  were  swne  Gommenters  who  did  not 
support  the  oxtansiao  of  the  Quote  Rule's 
laquiramanu  to  non-Rule  19c-3  securitiea.  See,  e^., 
NYSE  I^etter  sod  Specialists  Assoc  Letter,  which 
note  that  the  Commission,  rather  than  expanding 
the  Quote  Rule  to  include  non-Rule  19c-3 
aacrurities,  should  re-axamine  the  validity  of  Rule 
19C-3.  See.  e.g..  Letter  from  Alexander  H.  SUvka. 
Executive  Vice-President.  National  Securities 
Corporation,  to  Jonathan  G.  Katz.  Secretary.  SEC, 
dated  October  ]S,  1995  ("NSC  Letter"):  Fahnestock 
Letter  hbKm  frem  Samuel  Uabermon,  President, 
Rothschild  Lieharman  Ltd..  to  lonatfaon  G.  Ketz. 
Secretary.  SEC  ("Rothschild  Letter"):  Laner  bom 
Mark  T.  DeFeliCe,  Vice  President.  Roosevelt  h 
Craaa.  Inc.  to  Ivnathan  G.  Katz.  SEC.  dated  lanuory 
24. 1996  ("Rooaevelt  i.etter").  which  note  tliat  the 
extanaion  of  tha  quotation  requirements  to  include 
noo-Ruie  19c-3,  will  have  an  impact  on  small 
firms.  See  mfia.oaHm  307. 

»*  Madoff  Letter. 


should  be  required  to  tn«intAin 
continuous  two-sided  quotations.3°° 
Other  commenters  believe  that  the 
Commission  should  adopt  a 
"continuousness  of  execution"  standard 
rather  than  a  rigid  1%  volume 
threshold.^'  This  suggestion  would 
require  a  dealer  to  quote  if  it  executes 
orders  on  a  regular  or  continuous  basis, 
even  if  it  accounts  for  less  than  1%  of 
the  volume,  while  excluding  fitnn 
quotation  requirements  a  dealer  that 
executes  a  few  large  trades  that  account 
for  more  than  1%  of  the  volume.  The 
^fySE  suggests  an  additional  threshold, 
to  be  used  in  the  alternative  with  the 
1%  of  voliune  threshold.  3Q2  This 
alternative  would  have  the  effect  of 
requiring  public  quotations  from  market 
m^ers  who,  while  not  accounting  for 
more  than  1%  of  the  aggregate 
transaction  volume,  have  an  active  retail 
business  in  small-sized  trades. 

The  Commission  believes  that 
extending  the  1%  threshold  based  on 
quarterly  aggregate  trading  volume  to 
non-Rule  19c-3  securities  is  a 
reasonable  method  to  improve  the  scope 
of  quotation  information  to  include 
significant  OTC  market  makers  and 
specialists.  This  1%  threshold,  currently 
in  efiisct  for  Rule  19o-3  secxuities.  has 
proved  effective  in  supplying 
ccMuprehensive  quotation  information  to 
the  market  at  large.  Moreover,  based  on 
the  increase  in  third  market  trading 
voliune  for  these  seciuities,  the 
Commission  does  ntjt  believe  this 
standard  is  unduly  burdensome  on  OTC 
mariwet  makers  or  specialists.^^  Rather, 
the  Commission  believes  this  threshold 


»  See  PSE  Latter.  Spadaliata  Aaaoc  Lattar. 

A  compaiabia  alternative  is  to  require  quotations 
from  all  OTC  market  makers  who  account  for  more 
than  1%  of  the  Nasdaq-reportad  volume  in  ■ 
security.  See  Investors  Research  Letter. 

In  the  same  vein,  two  commenters  suggaat  that 
once  an  OTC  maAet  maker  or  specialist  displays  a 
quotation  in  a  listed  security,  it  should  be  subject 
to  the  requirements  of  the  rule.  See  BSE  Latter,  CSE 
Letter. 

The  NYSE  and  CSE  suggeat  hirther  application  of 
the  rule  to  include  brokers  and  their  private  trading 
systems.  See  NYSE  Letter  CSE  Letter. 

»■  See  CHX  Letter:  Fahnestock  Letter  lefferias 
Letter;  Salomon  Brothers  Letter  STA  Letter.  See 
alto  Rothachild  Letter. 

^  NYSE  Letter.  See  also  RPM  Letter;  SpecialiaU 
Aaaoc  Letter. 

ns  The  Commission  seeks  to  avoid  impoaing 
burdens  on  market  participants  that  ore  not 
necessary  to  achieve  the  Quote  Rule's  objective  of 
reliable  public  quotations  from  all  significant 
markets  in  a  security.  The  Commission  imtes  that 
the  1%  threshold  for  quotations  in  Rule  19o-3 
securitiea  has  not  impaired  trading  in  theae 
securities.  Since  the  Quote  Rule  was  amended,  OTC 
market  makers'  volume  in  Rule  19c-3  securities  bos 
increased.  See  Fragmentation  vs.  Contolidation  at 
4-5.  The  Commission  has  no  reason  to  believe  that 
imposing  mandatory  quotations  on  specialists  and 
OTC  market  makers  that  are  responsible  tor  more 
than  1%  of  the  volume  in  a  non-Rule  19c-3  security 
will  aSsct  market  making  in  these  tecuritie*. 


Strikes  a  balance  between  requiring  the 
dissemination  of  all  quotation  interest 
and  accommodating  tiiose  specialists 
and  OTC  market  mtJcera  that  are  small 
entities.  The  Commission  believes  that 
OTC  market  makers  and  specialists  that 
accoimt  for  1%  or  less  of  the  aggregate 
volume  are  not  active  enough  to  justify 
the  additional  expense  of  providing 
continuous  quotation  display .»♦ 

Similarly,  the  Commission  believes 
that  applying  the  1%  threshold  to  the 
total  over-the-counter  volume  in  a  listed 
security  would  extend  the  quotation 
requirements  to  inactive  market  makers. 
Tlie  Commission  questinns  whether  the 
added  quotation  information  would 
justify  Uie  added  burden.  3<»  The 
Commission  also  believes  that  reliance 
on  something  other  than  a  numerical 
standard  in  this  dicumstanoe  would 
lead  to  confusion  in  the  mailcetplace. 
Accordingly,  the  Commission  believes 
the  "greater  than  1%  aggregate  trading 
volume"  threshold  for  mandatory 
quotations  continues  to  be  appropriate. 

ii.  Amendment  to  llAcl-l(a)(13) 
(Definition  of  an  "OTC  Market  Maker") 

Amended  Rule  llAcl-l(a)(13)  3(» 
revises  the  definition  of  "OTC  marif^t 
maker"  to  include  any  dealer  who  holds 
itself  out  as  willing  to  buy  from  and  sell 
to  its  customen,  or  otherwise,  a  covered 
security  for  its  own  account  on  a  regular 
or  continuous  basis  otherwise  than  on 
an  exchange  in  amounts  of  less  than 
block  size.^o^  Accordingly,  dealen  that 
internalize  customer  order  flow  in 
particular  stocks,  by  holding  themselves 
out  to  customere  as  willing  to  buy  and 
sell  on  an  ongoing  basis,  would  fall 
within  the  definition  even  though  they 
may  not  hold  themselves  out  to  all  other 
mari^et  participants.  In  addition,  dealen 


">*  A  few  commenters  expressed  concern  that  tha 
amendment  to  the  Quote  Rule  would  have  a 
detrimental  impact  on  small  firms.  See  Fahnestock 
Latter  NSC  Letter,  Roeaawelt  Latter  RothschUd 
Letter.  The  Commiaaion  believes  the  requirement 
that  a  dealer  must  tiansact  greater  than  1%  of  the 
volume  in  a  security  before  quotations  are 
mandated  prevents  the  rule  from  becoming 
unnecessarily  burdenscone  on  small  firms.  For 
example,  a  firm  would  not  have  to  publish 
continuous  two-sided  quotations  in  ATftT  unleaa  it 
ttanaacted  more  than  1%  of  the  aggregate 
tranaaction  volume,  which  the  Commiaaion 
conaider*  mora  than  modest  volume. 

">>  In  a  related  release  issued  today,  the 
Commission  is  proposing  an  amendment  that 
would  require  continuous  two-sided  quotation* 
frtun  OTC  market  makers  and  specialists  provided 
that  the  OTC  market  maker  or  specialist  is 
responaibla  for  more  than  1%  of  the  aggregate 
transaction  volume  for  a  security  included  on  the 
Nasdaq  Stock  Markat.  See  Companion  Release  for 
a  detailed  discussion  on  the  proposed  amendment 
to  the  Quote  Rule. 

M»17  CFR  240.11Acl-l(a)(13). 

^Tbedefinition.  as  proposed,  read"*  *  *  sail 
to  a  cuatomer  •  *  •  "  but  haa  been  modified  to  read 
—  •  **eUtoltocu*tom«r»*  •  *.  " 
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that  hold  themselves  out  to  particular 
firms  as  willing  to  receive  customer 
order  flow,  and  execute  those  orders  on 
a  regular  or  continuous  basis,  also 
would  f&il  within  the  definition  of  an 
ore  market  maker. 

This  change  was  in  response  to  the 
requests  of  commenters  for  consistency 
in  the  definition  of  OTC  market  maker 
between  proposed  RiUe  llAcl-l(a)(l3) 
and  proposed  Rule  llAcl-4(a)(9).S*. 
e.g.,  NASD  Letter.  Additionally,  the 
Commission  stated  in  the  Proposing 
Release  that  "[ajs  in  the  past,  broker- 
dealers  will  not  be  considered  to  be 
holding  themselves  out  as  regularly  or 
continuously  willing  to  buy  or  sell  a 
security  if  they  occasionally  execute  a 
trade  as  principal  to  accommodate  a 
customer's  request."  Proposing  Release 
at  24.  The  Commission  believes  the  new 
language  more  accurately  reflects  that 
premise. 

Most  commenters  addressing  this 
issue  assert  that  it  is  appropriate  to 
include  in  the  definition  of  OTC  market 
maker  those  dealers  who  internalize 
customer  ordm  flow  because  they 
believe  that  dealers  that  hold 
themselves  out  to  their  customers  as 
willing  to  buy  and  sell  securities  on  a 
continuous  basis  should  be  required  to 
publish  quotations.:'^*  One  commenter 
asserts  that  the  amendment  will  broaden 
the  definition  of  who  should  be  required 
to  provide  transparency  and  liquidity  to 
the  NMS  to  include  dealers  that  transact 
business  with  other  firms'  order  flow 
and  with  their  own  cu8t<»ners,  thus 
ensuring  a  minimi  im  level  of  quotation 
commitment  from  those  NMS 
participants  vying  for  public  order 
flow.*»  Some  commenters,  however, 
advocate  that  more  than  internalization 
of  order  flow  should  be  required  before 
a  dealer  is  deemed  an  OTC  maiicet 
maker,  lliese  commenters  suggest  the 
Commission  adopt  some  form  of  a 
"holding  itself  out"  standard,  so  that  the 
rule  would  captiue  the  quotations  of 
professiraial  Uquidity  providers  but  not 
dealers  that  occasionally  accommodate 
a  customer's  request.  ^'^  Other 
commenters,  deeming  the  definition  too 
inclusive,  suggest  the  Commission  add 


an  exception  for  broker-dealers  that  act 
solelyasagents.311 

One  commenter  believes  that 
excluding  finns  that  transact  primarily 
block  size  orders  and  therefoie  accoimt 
for  significant  volimie  is  inconsistent 
with  the  Commission's  goals  for 
increased  transparency.^'^  However, 
several  commenters  note  that  block  size 
orders  are  excluded  from  the  existing  • 
definition  of  OTC  market  maker  and 
argue  strongly  that  it  is  consistent  with 
the  purposes  of  the  rule  to  continue  to 
exclude  them.3i3 

The  Commission  behoves  that 
adoption  of  the  amendment  is 
warranted  to  ensure  the  availability'  of 
quotation  information  that  accurately 
reflects  the  interests  of  all  significant 
market  participants.  Increased 
transparency  is  fundamental  to  the 
fairness  and  efficiency  of  the  securities 
markets.  As  noted  in  the  Market  2000 
Study,  enhanced  transparency  helps 
link  various  market  segmoits.^'^ 
Currently,  a  dealer  can  receive  order 
flow  from  intemahzation  or  pre-existing 
order  routing  arrangements  but  avoid 
pubhshing  quotations,  even  when  it 
accounts  for  more  than  1%  of  the 
volume  in  a  non-Rule  19o-3  security, 
because  it  is  not  currently  deemed  to  be 
an  OTC  market  maker.'"  Allowing 
significant  market  makers  that  deal 
actively  in  securities  vdthout 
pubhcizing  their  activity  or  making 
available  their  prices  undermines  tke 
NMS  goal  of  transparency.  The 
Commission  believes  that  those  dealers 
should  be  classified  under  the  rule  as 
market  makers  and  be  reqiiired  to 
publicize  their  quotations  so  that 
investors  may  know  of,  and  trade  on 
similar  terms  with,  those  market 
makers. 

The  Commission  has  considered 
commenters'  suggestions  regarding ' 
alternative  definitions.  In  fact,  in 
response  to  the  suggestions  of  some 
commenters,  the  Commission  has 
modified  the  proposed  amendment  to 
make  clear  that  more  than  an  isolated 
transactian  is  necessary  before  a  dealer 
is  designated  an  OTC  market  maker. 


"■Sw  Amax  Latter  BSE  Uttar.  CHX  Lettar  CSB 
Uttar  OS.  Shaw  Lattar  Madoff  Latur  NYSE 
Lattan  PSB  Lattac  RFM  Uttar.  SIA  Lattar  STA 


"•Madoff  Latter. 

»<>S0e  NASD  Latter  )aSKiaa  Latter  SIA  Laaar 
PainaWabbar  Latiar,  STA  Latter.  It  should  ba  noted 
that  the  amendad  deflnWoa  inciudat  a  raquiremeDt 
that  tfaa  brokai^dealar  bold  itaalf  out  to,  at  a 
minimum,  its  cnatoraara  on  a  lagular  and 
continuous  basis  in  ocdsr  to  ba  an  OTC  madcat 
maker. 


»  "  Saa  Fahnaatock  Lettaq  Salomon  Brotbaw 
Lattar  Rotbachild  Lattar.  Invaaten  Baaaaich  Latter. 

*»AoMx  Lattar. 

><>  See  Fahnaatock  Lattar  Dillon  Latter  Goldman 
Sachs  I^ettar  Merrill  Letter,  SalomoD  Brothers 
Letter. 

>i«See  MarkM  2000  Study  at  III-7. 

"*  Although  NASD  mlaa  require  deelen  who  are 
ragiatand  as  OQS  maritet  makers  to  provide 
quotations,  registration  is  not  mandated.  A  deelar 
in  reported  securities  may  elect  to  disseminate 
quotetioiu  by  registering  as  a  NASD  mariut  maker 
and  "communicating"  its  beat  bids  and  oSan  to  the 
aaaocietion  by  eoterii^  twro-aided  quotations  in  tlie 
Naadaq  System.  Sae  NASD klanual.  Rule  4611. 


The  Commission,  in  regard  to  orden 
of  block  size,  has  determined  to 
(xmtinue  to  exclude  dealers  that  hold 
themselves  out  as  only  willing  to  deal 
in  orders  equal  to  or  greater  than  10,000 
shares.  Orders  of  block,  size  are 
generally  negotiated  with  the  dealer  and 
exposed  upon  execution.  Block 
posititmers  usually  do  not  maintain 
prices  at  which  they  are  willing  to  buy 
and  sell  a  particular  security;  rather, 
they  make  known  their  role  of  assisting 
in  the  purchase  and  sale  of  large 
pKMitians  in  securities  at  some  price. 
Consequently,  these  dealers  do  not 
function  as  typical  dealers  that  maintain 
a  regular  or  continuous  price  quote.  The 
Commission  has  concluded  that 
requiring  quotations  from  these  dealers 
would  not  provide  useful  price 
information  and  therefore  a  dealer  that 
acts  solely  as  a  block  positioner  should 
remain  excluded  from  the  definition. 

iii.  Amendment  to  llAd-l  (a)(6) 
{Definition  of  a  "Covered  Security") 

As  amended.  Rule  llAcl-l(a)(6)  3"« 
defines  "covered  secinity"  to  include 
any  security  for  which  a  transaction 
report,  last  sale  data  or  quotation 
information  is  disseminated  through  an 
automated  quotation  system  as 
described  in  Section  3{aK51)(A)(U)  of 
the  Exchange  Act.^'^  This  amendment 
would  extend  the  Quote  Rule  provisions 
to  OTC  market  makers  and  exchange 
specialists  quoting  in  Nasdaq  SmallCap 
securities. 

Tlie  Proposing  Release  noted  that  the 
Quote  Rule  presently  does  not  reflect 
certain  developments  in  the  Nasdaq 
market,  including  the  large  number  of 
securities  included  on  the  Nasdaq 
SmallCap  market  Only  one  commenter 
addressed  this  amendment.  That 
commenter,  MJT,  expressed  strong 
support  for  the  proposal,  noting  that  it 
is  both  &ir  and  equitable  to  apply  the 
Quote  Rule  to  Nasdaq  SmallCap 
securities."'  The  Commission  believes 
it  is  appropriate  to  extend  coverage  of 
the  Quote  Rule  to  these  securities  in 
recognition  of  the  development  of  a 
liquid  trading  market  and  increased 
investor  demand  for  these  securities. 
NASD  rules  concerning  quotations 
already  require  firm  quotations  for  both 
Nasdaq  SmallCap  securities  and 
Nasdaq/National  Market  seciuities-^'* 
llius,  Uie  amendment  simply  extends 
coverage  of  the  Quote  Rule  requirements 
to  the  same  range  of  securities  as 


>'«R«la  llAcI-ltaXS).  17  CFR  240tl  lAcl-l(aX6). 

»"15  U.S.C  78c(aX5lKA)(il). 

"•MJT  Latter. 

»•  See  AMSD  JUonual,  Knte  4613. 
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existing  NASD  firm  quote 
reqaiiemen^-'*' 

t 

c  Response  to  Othffl  Specific  Requests 
for  Commemts 

In  addition  to  the  Quote  Rule 
amendment!  discussed  above,  the 
Proposing  Release  solicited  comment  oa 
whether:  (1)  revisions  are  necessary  to 
an  NASD  rxile  that  restricts  certain 
computer  generated  quotations;  ^'  and 
(2)  whether  the  ITS  linkage  should  be 
expanded  to  aDow  NASD  CAES 
members  access  to  the  Linkage  in  ntm- 
Rule  19c-d  Securities. 

i.  Automatic  Generation  of  Quotations 

Requiring  active  third  market  makers 
in  non-Rule  19c-3  securities  to  quote 
also  raises  the  issue  of  whether  NASD 
members  shpuld  continue  to  be 
prohibited  from  using  computer  systems 
to  generate  quotations  automatically.^^ 
Currentiy,  exchange  spedafists  may  use 
automated  mechanisms  to  track  the 
NBBO  in  a  abciuity  if  they  maintain  a 
quotation  site  of  no  more  than  100 
shares.^"  OTC  market  makers,  however, 
are  prohibit#d  by  NASD  requirements 
from  using  automated  quotation 
tncking  systems. 

The  Comnussion  requested  comment 
on  whether  tomputer  generated 
quotations  should  be  permitted  if  active 
third  market  makers  are  required  to 
quote  in  non-Rule  19c-3  securities,  and 
if  so,  under  what  conditions. 
Commenters  in  favor  of  lifting  the 
NASH'S  automated  quotation  ban 
believe  that  worthwhile  computer 
generated  quotes  shoixld  be 
permitted.  ^^*  For  example,  one 


»S«ction  llA(cXl)  of  the  Exchang*  Act  ffuOt 

the  CommiMion  the  luthority  to  praacribe,  among 
other  Doatten.  nle*  and  regulations  to  aaaure 
■ocutate  axtd  ratable  quotationa  "vrith  reapact  to 
any  lecurity  other  than  an  examptad  aecurity."  The 
Conuniasion  beGevea  that  axtendlng  the 
requirements  of  the  Quote  Rule  to  Nasdaq  SmallCap 
•acurities  will  farther  theaa  interests.  No  new  coet* 
should  be  impoead  on  market  participants  becaoae 
the  NASD  rules  concerning  quotations  already  treat 
Nasdaq/National  Market  and  SmaliCap  securities 
similarly. 

">  NASDtdaaual.  Rule  6330.  The  NASD, 
however,  provides  an  automated  quotation  update 
capability  ("auto-refresh")  as  part  of  the  Small 
Orider  Executioa  System  which  market  makers  may 
elect  to  use.  Sp^cifio^lly,  thfe  quote  of  a  market 
maker  using  aub-refresh  vrilt  be  automatically 
updated  when  tiie  market  maker  axhausta  its 
exposure  limit  in  the  NASD's  Small  Order 
Execution  Systan. 

"^  See  tupra  note  288,  concerning  the  impact  of 
the  ECN  amendtnent  to  the  1%  rule. 

>"Tha  lOO-aliBre  limitation  foUowra  the  ITS  Plan 
raquirament  thaf  no  ITS  Partiiripant  may  use  an 
automated  computer  tracking  system  to  generate 
quota*  for  more  than  100  shares  in  any  security  the 
Participant  trades  through  the  ITS  systam. 

»«S«.  e.g..  BBE  Letter.  CSB  Letter;  D.E.  Shaw 
Latter  Investors  Resaerch  Letters;  Lehman  Letter; 
Madoff  Latter:  Merrill  Letter  NSC  Letter  NYSE 
Latter  Smith  B«ney  Latter. 


commenter  Stresses  that  ^ban  on  all 
computer  generated  quotations  impedes 
technological  innovation,  protecting  the 
franchise  of  inefficient  market  makers  at 
the  expense  of  the  investing  public. 
Moreover,  the  commenter  asserts,  given 
the  same  regulatory  environment,  there 
is  no  reason  to  believe  that  firms  that 
make  automated  markets  will  quote 
away  bom  the  market  any  more  than 
firms  posting  quotes  manuallv-^^ 

Certain  commenters,  including  the 
NASD,  beheve  that  the  ban  should 
continue  in  effect.  In  general,  these 
commenters  beheve  that  hfting  the  ban 
could  create  systems  capacity  and  data 
traffic  problems,  and  result  in  useless 
quotations  that  are  automatically 
maintained  away  frcon  current  market 
prices.'** 

Even  commenters  in  favor  of  lifting 
the  ban  tend  to  beUeve  that,  while  some 
types  of  computer  generated  quotes  are 
appropriate,  others,  such  as  quotations 
automatically  maintained  away  from  the 
best  market  quotation,  should  not  be 
permitted.  The  NASD,  whic:h  generally 
favors  the  ban  on  automated  quotes, 
believes  it  may  be  appropriate  to  revise 
its  autoquote  poUcy  to  permit  a  market 
maker  to  automatically  update  its  quote 
to  match  either  the  best  bid  or  best  oSsr. 
provided  U<iuidity  is  not  withdrawn 
&x>m  the  contra-side  of  the  quotation.  In 
this  situation,  the  NASD  believes  a 
market  maker  will  be  exposed  to  an 
execution  and  will  be  genuinely 
contributing  to  market  hquidity. 

The  Commission  beUeves  that  a  total 
prohibition  on  the  use  of  computer 
generated  quotes  is  not  appropriate. 
Siich  an  approach  excessively  limits  the 
use  of  sophisticated  trading  strategies 
that  rely  on  autmnation  in  the  quotation 
process  for  their  success,  and  it  also 
may  act  as  a  competitive  disadvantage 
to  market  makers  and  specialists  that 
would  otherwise  rely  on  technology  to 
meet  their  quotation  obUgations  more 
efficiently.  In  the  latier  instance,  broad 
prohibitions  on  the  use  of  c»mputer 
generated  quotes  may  cause  some 
market  makers  and  specialists  to  restrict 
the  number  of  stocks  in  which  they  are 
willing  to  make  markets. 

While  the  Conunission  recognizes 
traditional  concerns  related  to  the 
accessibiUty  of  computer  generated 
quotes  and  the  impact  of  such  quotes  on 
systems  capacity,  it  believes  that  more 
can  and  should  be  done  in  this  area. 
This  is  particularly  true  given  the 
enhanced  quotation  obUgations  that  wiU 
be  imposed  on  some  market  participants 
under  the  revised  Quote  Riile.  The 


Commission  luges  the  NASD,  ITS 
Participants,'^  and  other  interested 
market  participants  to  develop  revised    - 
standards  that  would  permit  the  use  of 
computer  generated  quotes  that 
contribute  value  to  the  market. 
Specifically,  the  Commission  requests 
that  the  NASD  and  ITS  Participants 
resolve  this  issue  before  the  effective 
date  of  the  Quote  Rule  amendments.  In 
the  #)sence  of  such  progress,  the 
Commission  recognizes  that  it  will    ' 
consider  invoking  its  own  authority  to 
address  this  issue. 

ii.  Expansion  of  ITS/CAES  Access 

As  discussed  in  the  Proposing 
Release,  the  imiform  appUcation  of  the 
Quote  Rule  to  all  exchange-listed 
securities  raises  the  issue  of  the 
disparate  treatment  of  Rule  19c-3  and 
non-Rule  19c-3  securities  imder  the  ITS 
Plan.  The  Commission  soUcited 
comment  on  this  disparate  treatment. 
The  same  issue  arises  with  the  provision 
allowing  the  use  of  an  ECN  as  an 
intermediary  in  commimicating  quotes 
to  the  pubUc  quotation  system  if 
equivalent  access  is  provided. 

Currentiy,  the  ITS  Plan  provides 
access  to  the  ITS  System  to  any 
Participant  in  any  Rule  19c-3  security 
in  which  the  Participant  disseminates 
continuous  two-sided  quotations,  but 
excludes  OTC  market  makers  frt)m  ITS 
access  for  non-Rule  19c-3  securities.  In 
the  past,  market  makos  in  non-Rule 
19c-3  seciuities  were  not  subject  to 
mandatory  quote  reqiurements.  The' 
amendments  to  tiw  Quote  Rule  adopted 
today  will  subject  OTC  market  makers 
and  exchange  s{>eciahsts  to  the  same 
quotation  requirements  Cor  all  exchange- 
listed  seciirities. 

The  Commission  requested  comment 
on  whether  the  Quote  Rule  amendments 
justify  an  expansion  of  the  linkage 
between  ITS  and  tiie  NASD's  CAES 
inter&ce  to  provide  ITS  access- to  and 
from  any  market  maker  for  any 
exchange-listed  security  in  which  that 
market  maker  disseminates  continuous 
two-sided  quotations.  Numerous  . 
commenters  support  expanding  the 
linkage  in  this  manner  because  they 
believe  an  expansion  will  enhance  fair 
competition  and  increase  opportunities 


^D.E.  Shaw  Latter. 

"*  See,  a.g..  Dean  Witter  Letter  NASD  Latter.  PSE 
Latter,  RPM  Specialist  Letter. 


^''Tbe  ITS  Plan  alao  places  certain  restrictions  on 
the  use  of  computer  generated  quotes.  Se«  supra 
note  323.  Given  the  technologies  that  have 
developed  during  the  nearly  20  years  that  these  ITS 
Plan  restrictions  have  been  in  place,  the 
Commission  requests  that  the  ITS  Participants 
raview  these  limitations  and  whether  they  continue 
to  be  appropriate,  in  whole  or  in  p>eri.  and  whether 
new  limitations  should  replace  the  existing 
provisioiu  or  whether  there  should  be  any  ITS  Plan 
limitations  on  automated  quotes. 
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for  best  execution.^"  Several 
commmiters  also  assert  that  arguments 
previously  made  to  exclude  OTC  mariwt 
maker  quotes  in  non-Rule  19o-3 
securities  from  ITS  are  no  Icmger 
valid.'^ 

One  commenter  specifically  argues 
that  adoption  of  the  Commission's 
pn^Msals  should  end  any  objection  to 
the  NASD'a  full  participation  in  ITS 
because  the  operation  of  the  Quote  Riile 
will  reduce  opportunities  for  OTC 
market  makers  to  trade  in  ECNs  while 
simultaneously  availing  themselves  of 
the  voluntary  aspect  of  the  Quote  Rule, 
and  therefore,  will  expand  the 
imposition  of  NASD  quotation 
requiremoits  upon  OTC  market  makers. 
These  requirements,  according  to  the 
commenter,  are  equal  to  those  of  any 
other  market  and  add  greater 
transparency  and  liquidity  to  the 
markets  for  exchange-listed  securities  as 
well  as  the  NMS.330 

Those  aanmenters  opposed  to  the 
expansion  generally  believe  that  the 
existing  limitation  on  ITS  access  is 
justified  in  view  of  disparities  in 
customer  protections  afforded  by 
exchanges  and  exchange  membm  wdien 
compared  to  ciistomer  protections 
mandated  by  NASD  ruLBS-'^i 

The  Commission  recognizes  that  the 
expansion  of  ITS/CAES  is  a  significant 
issue  of  concern  to  many  market 
participants.  The  Commission  therefore 
encourages  a  continuing  dialogue 
among  the  ITS  Participants  to  solve  this 
issue  on  a  timely  basis  and  in  a  maimer 
beneficial  to  the  market  as  a  whole. 

d.  Operation  oi  the  Rule  With  Amended 
Definitions 

i.  Amendment  to  llAcl-l(aH2S) 
(Definition  of  a  "Subject  Security") 

As  a  result  of  the  amendment  adopted 
today,  OTC  mari»t  makers  and 
exchange  specialists  who  hold 
themselves  out  as  willing  to  buy  and 
sell  non-Rule  19o-3  securities  on  a 
regular  or  continuous  basis,  and  that 
account  for  more  than  1%  of  the 
quarterly  aggregate  trading  volimie,  will 
be  subject  to  the  Quote  RiUe  and 
required  to  make  continuous  two-sided 
quotations  available  to  the  public,  even 


'"See.e^.  JXS.  Shaw  Lettar;  Inrecton  Raaaarcfa 
Lattar  Lahman  Letter.  NASD  Latter  NSC  Letter 
Madoff  Latter  Rothtcbild  Letter;  Schwab  Letter 
STA  Letter.  , 

»  See.  •  J..  Madoff  Latter. 

»>/d.  Madoff  atate*  that  the  NASD  now  requiree 
every  OTC  market  maker  to  conform  with  NMS 
principles,  respect  ail  other  NMS  quotations  in 
listed  securities,  and  not  trade  through  better  quotes 
in  the  NMS.  MadofT  further  notes  that,  in  contrast, 
ejichanges  do  not  impose  similar  restrictions  with 
respect  to  trading  through  oS-exchange  quotations. 

"■  See  Amex  Letter  BSE  Letter  CHX  Letter  CSE 
Latter  PSE  Letter  SpecialisU  Assoc.  Letter. 


if  they  have  not  {neviously  elected  to 
register  as  OQS  market  makers  with  the 
NASD.  This  amendment  will  cloee  a 
significant  gap  in  the  quotation 
infonnation  that  has  been  available 
heretofore  to  market  participants  and 
investors.  In  a  parallel  action,  the 
Commission  is  proposing  for  comment 
an  additional  amendment  to  the  Quote 
Rule.3^  The  Commission  believes  that 
the  additional  pn^xwal.  if  adopted, 
would  further  improve  transparency  by 
providing  investors  with  quotation 
information  on  Nasdaq  securities  from 
significant  OTC  market  makers  and 
specialists. 

ii.  Amendment  to  llAcl-l(a)(13) 
(Definition  of  an  "OTC  Market  Maker") 

The  definition  of  OTC  market  maker 
now  includes  any  dealer  holding  itself 
out  as  willing  to  transact  biisiness  far  its 
own  accoimt  on  a  regular  or  continuous 
basis,  whether  it  transacts  exclusively 
with  its  own  customers  or  with  the 
customers  of  other  dealers.  Those 
dealers  that  hold  themselves  out  to 
customers  as  willing  to  execute  orders 
on  a  regular  or  continuous  basis, 
whether  by  the  internalization  of 
customer  order  flow  in  particular  stodcs 
or  through  arrangements  with  particular 
firms  to  execute  their  customer  order 
flow,  now  fall  within  the  definition  of 
OTC  market  maker.  Therefore, 
obligations  under  the  Quote  Rule  will 
now  apply  to  deelers  that  internalize 
customer  order  flow  or  hold  themselves 
out  to  particular  firms  as  willing  to 
execute  their  customer  order  flow,  and 
that  execute  those  orders  on  a  regular  or 
continuous  basis.  As  in  the  past,  broker- 
dealers  will  not  be  considered  to  be 
holding  themselves  out  as  regularly  or 
continuoiisly  willing  to  buy  or  sell  a 
security  if  they  occasionally  execute  a 
trade  as  principal  to  accommodate  a 
custcHner's  request 

iii.  Amendment  to  11  Acl-1  (a)(6) 
(Definition  of  a  "Covered  Security") 

The  amendment  extends  the  coverage 
of  the  Quote  Rule  to  all  Nasdaq 
securities  where  the  rule  had  previously 
applied  only  to  Nasdaq/National  Market 
securities.  As  noted  previously,  NASD 
rules  already  require  a  dealer  that  makes 
a  market  in  a  Nasdaq  SmallCap  security 
to  provide  quotations.  ^^^  The 
Commission,  therefore,  does  not  believe 
extending  the  Quote  Rule  to  include 
securities  covered  by  an  existing  NASD 
rule  will  result  in  additional  burdens  on 
OTC  market  makers.  Although  the 
definition  of  covered  security  has  been 
amended  to  include  Nasdaq  SmallCap 


securities,  an  exEhange  specialist  or 
OTC  maricet  maker  still  must  make  an 
election,  pursuant  to  paragraphs  (b)(5) 
(i)  and  (ii),  respectively,  of  the  Quote 
Rule.'^  Accordingly,  although  the 
definition  has  been  amended,  an  OTC 
market  maker  or  specialist  is  not 
mandated  by  die  Quote  Rule  to  provide 
quotaticms  on  Nasdaq  SmallCap 
securities.  If.  however,  an  exchange 
specialist  or  OTC  market  maker  makes 
an  election  to  make  available 
quotations,  the  firmness  obligations 
under  paragraph  (c)  of  the  Quote  Rule 
become  opentive. 

e.  Effective  Date 

The  amendments  to  Rule  11  Acl-1 
adopted  by  the  Commission  today  Mdll 
became  effective  on  Janiuoy  10. 1997. 

C.  Price  Improvement  fa-  Qistomer 
Mariast  Orders 

1.  Proposed  Rule 

In  the  Proposing  Release,  the 
Commission  soufp^t  txtmment  on  a 
market-wide  Prioe  Improvement  Rule 
for  customer  market  cntlers.  The 
im>posed  rule  was  designed  to  apply 
across  exchange  and  OTC  markets  to 
promote  the  execution  quality  of  orden . 
by  providing  increased  opportimities  for 
customer  orders  to  interact  at  better 
prices  without  the  intervention  of  a 
dealer.  The  proposed  included  a  non- 
exclusive safe  harbor  as  one  means  by 
M^ch  a  specialist  or  OTC  market  mskar 
could  be  assured  that  an  order  received 
a  siifficient  opp<Htimity  for  price 
improvement  for  purposes  of  the  rule. 

The  proposed  rule  was  intended  to 
encourage  market  participants  to  take 
advantage  of  current  technologies  and 
provide  customer  market  orders  with 
improved  access  to  price  improvement 
opportunities,  regardless  of  where  such 
orders  are  routed  for  execution. 
Although  the  proposed  rule  would  have 
required  specialists  and  OTC  market 
mdcers  to  provide  price  improvemmt 
opportunities  £cm'  customer  orders,  the 
Commission  did  not  prescribe  any 
particular  method  of  achieving  price 
improvement  in  recognition  of  the  fact 
that  competition  can  produce 
innovative  price  improvement 
medianisms.  The  Commission  proposed 
a  non-exclusive  safe  harbor,  however,  to 
provide  certainty  regarding  one 
alternative  by  which  a  s{}ecialist  or  OTC 
market  maker  would  be  deemed  to  have 
satisfied  its  price  improvement 
obligation. 

Under  the  safe  harbor,  a  specialist  or 
OTC  maricet  maker  would  have  been 
deemed  in  compliance  with  the 


^^SeeCooqMnion  Rel 
s»See  NASD  Rule  4613. 


»»«17  CFR  240.11Acl-l(bX9Xi) 
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proposed  pri(»  improvement  rule  if  it 
expoeed.  in  its  quote,  a  customer  market 
ordflr  at  an  improved  price  and 
provided  the  custonur  with  a 
guaranteed  B»ecMtion  at  the  "stop" 
prioe.'^  This  procedure  was  designed  to 
promote  the  interaction  of  exposed 
orders  at  prides  better  than  die  NBBO 
with  orders  Qt  trading  intoest  in  other 
markets.  The  safe  harbor  also  was 
intended  to  lead  to  increased 
competition  by  encouraging  specialists 
and  ore  market  makers  to  compete 
more  actively  for  order  flow  on  the  basis 
of  their  pubUshed  quotations.  The 
Commission  made  clear,  hoMrever.  that 
the  order  exposure  procedures  set  out  in 
the  proposed  safe  harbor  neither  would 
be  mandatory,  nor  the  exclusive  means 
by  which  to  satisfy  the  obligation  to 
provide  an  opportunity  for  price 
improvement. 

Many  of  ths  145  commenters 
discussed  the  proposed  Price 
Improvement  Rule.  The  commei^rs 
raise  numerous  questions  and  concerns 
regarding  the  proposed  rule.  For 
example,  saQte  commenters  claim  that 
an  absolute  nile  would  reduce  the 
broker^ealer's  fiduciary  obligation  of 
best  execution  to  an  algorithm, 
eliminating  the  exercise  of  professional 
judgment  in  identifying  price 
improvement  opportunities.'^  Instead, 
the  commenters  argue  that  customers 
and  market  professionals  should  be  able 
to  use  discretion  in  deciding  when  and 
how  price  Improvement  should  be 
sought*" 

In  addition,  several  commenters  are 
concerned  that  the  proposed  safe  harbor 
would  become  the  industry  standard. 
These  commenters  believe  that, 
although  noa-exclusive,  the  proposed 
safe  hntwr  would  dictate  the  minimum 
aooept^le  standard  to  follow,  thereby 
stifling  innovation  and  competition.^^ 
Many  commenters  also  are  troubled  by 
various  teclmical  aspects  regarding  tim 
appUcation  of  the  sttb  harb<».  For 

»Th*  propoisd  Mit  baiter  pmriiM  for  an ' 
ordar  to  be  "itoppad"  at  tbe  national  beat  bid  (far 
a  mU  ortleT)  or  afier  (for  •  buy  order)  for  the  leaaer 
of  either  the  full  ilza  of  the  order,  or  the  lize 
aaaociated  with  the  national  beat  bid  (for  a  aell 
order)  or  oSar  (ft>r  a  buy  order). 

>^Se».  e.g.,  Goldman  Sachs  Letter  JefbriM 
Lattar  MadoiT  Letter:  Merrill  Letter  NYSE  Letter, 
PaineWefaber  IMtat;  PSE  Letter. 

^  See,  e^g.,  CSE  Letter  Goldman  Sacha  Latter 
MadofF  Letter  Merrill  Letter  NSC  Letter  NYSE 
Letter  PSE  Letter. 

"•  See.  e.g..  AZX  Letter;  Btume  Letter  HHG 
Latter  Lehman  Letter  MerriU  Latter  Morgan 
Stanley  Letter  NASD  Letter  Salomon  Letter 
Schwab  Letter  Smith  Barney  Latter:  PaineWebber 
Letter:  Ruane  Latter. 

Some  commesters  believe  their  current 
operations  would  satisfy  the  rule  and.  therefore, 
they  would  not  Deed  to  utilize  the  safe  harbor 
procedures.  See,  e.g.,  Amex  Letter  BSE  Letter  CHX 
Letter  I^SE  Letter  PSE  Letter. 


example,  some  commenters  believe  the 
30-second  exposure  period  wotild  be 
insufficient  to  allow  other  market 
participants  to  respond  to  the  exposed 
order,  even  with  today's  technology.'}^ 
Otha  commenters  are  concerned  with 
the  mechanics  of  the  "stopping" 
procedures.'*'  At  least  one  commenter 
argues  that  the  requirement  to  stop  stodc 
blurs  the  distinction  between  price 
guarantees  and  price  improvement 
opportunities.'^ 

llie  potential  costs  associated  with 
the  proposed  rule  also  concern  many 
commenters.  They  claim  that  necessary 
systems  upgrades  would  be 
expensive.'^  In  addition,  several 
commenters  claim  that  the  number  of 
quotes  generated  as  a  result  of  the  safe 
harbor  would  pose  a  serious  threat  to 
system  capacity.'^  Many  commenters 
warn  that  the  increased  traffic  would 
reduce  trading  efficiency,  decrease 
transparency  and  increase  overall 
risk.'^  Some  commenters  also  state  that 
market  price  integrity  would  be  reduced 
due  to  tne  prolifnation  of  flidcering, 
ephemeral  quotations.'^ 

A  common  suggestion  from  the 
commenters  is  that  the  Commission  not 
adopt  the  proposed  rule  prior  to 
evaluating  the  effects  of  the  other 
initiatives  contained  in  the  proposal.  3^ 
Some  conunenters  believe  that  the 
amendments  to  the  Quote  Rule  and  the 
proposed  Limit  Order  Display  Rtile 
should  act  to  narrow  spreads  by 
eliciting  the  true  market  for  a  given 
security,  thereby  decreasing  the  utility 
and  necessity  of  seeking  better  prices  for 
ctistomer  orders.  According  to  uese 
commenters,  if  such  results  are  achieved 
through  the  other  initiatives,  the 


^See,  a.^,,  Amex  Letter  Blume  Letter  BSE 
Letter  CHX  Letter  CSE  Letter  NYSE  Letter  PSE 
Letter  Schwab  Letter:.  But  tee,  e.g..  Letter  from 
Raymond  E.  Wooldridge.  Chief  Executive  Officer, 
Southwest  Securities,  to  Mr.  Jonathan  G.  Katx, 
Secretary,  SEC,  dated  January  9, 1996  ("Southwwt 
Letter");  ST  ANY  Letter. 

>«  See.  e.g..  MadofI  Letter;  M)T  Letter  Smith 
Barney  Letter. 

**>  See  Sutro  Letter. 

>°  See,  e.g.,  Blume  Letter  Dean  Witter  Letter 
Fahnestock  Letter:  Goldman  Sachs  Letter  L)R 
Letter  NASD  Letter:  PaineWebber  Letter;  Ruane 
Latter  Salomon  Letter  Schwab  II  Letter  SIA  Latter. 

^  See.  e.g..  Bear  Steams  Letter  FIF  Letter 
Merrill  Letter  PSE  Letter  STANY  Letter. 

***See.  e.g.,  Amex  Letter;  Bear  Steams  Letter 
Blume  Letter  FTP  Letter:  L)R  Letter  Madoff  Latter 
Merrill  Letter  Morgan  Stanley  Letter  NASD  Letter 
PSE  Letter  Salomon  Letter;  STA  Letter  STANY 
Letter  Specialist  Asaoc.  Letter. 
'     ^  See,  e.g..  Dean  Witter  Letter  iCI  Letter  Merrill 
Latter  Mor^n  Stanley  Letter  NASD  Letter;  NYSE 
Letter;  PSE  Letter  Salomon  Letter;  Schwab  0  Letter 
Specialist  Asaoc  Letter  STANY  Letter. 

^  See,  e.g..  Bear  Steams  Letter  Dean  Wittor 
Letter,  DO)  Letter  Goldman  Sachs  Letter  Lehman 
Letter  Madoff  Letter:  Morgan  Stanley  Letter  NASD 
Letter  NSC  Latter  Schwab  a  Letter;  SIA  Lettar 
Sutro  Letter. 


potential  costs  and  significant  market 
operations  changes  associated  with  the 
proposed  Price  Improvement  Rule 
would  fer  outweigh  any  potential 
benefit. 

Although  the  Conunission  continues 
to  believe  that  the  opportunity  for  price 
improvement  can  contribute  to 
providing  customer  orders  with 
enhanced  executions,  the  Commission 
has  determined  to  defer  action  on  the 
proposed  Price  Improvement  Rule  for 
the  present  time.  The  Commission 
believes  that  the  other  initiatives 
adopted  today  will  greatly  improve  the 
price  discovery  process  and  the 
opportunity  fat  customer  orders  to 
receive  enhanced  execution  prices. 
These  initiatives  should  act  to  narrow 
spreads  by  making  available  to  all 
market  participants  the  true  buying  and 
selling  interest  in  a  given  security.  The 
Commission  believes,  therefore,  that  the 
most  appropriate  course  of  action  is  to 
mtmitor  the  operation  of  the  initiatives 
adopted  today,  and  assess  their  impact 
on  spreads,  the  quality  of  markets,  and 
the  quality  of  executions,  lliis 
assessment  will  enable  the  Commission 
to  better  determine  the  need  for  fiulher 
Commission  acticHi  regarding  specific 
price  improvement  obligations. 

2.  Best  Execution  Obligations 

The  proposed  Price  Improvement 
Rule  was  designed  to  complement  the 
long-standing  duties  of  broker-dealers  to 
seek  to  obtain  best  execution  of  their 
customer  orders;  the  Commission  did 
not  intend  for  the  proposed  rule  to 
modify  this  existing  best  execution 
obligation.'^''  Therefore,  the 
Conmiission's  decision  to  defer 
consideration  of  the  proposed  rule  in  no 
way  should  be  taken  as  an  indication 
that  the  duty  of  best  execution  has  been 
altered. 

A  broker-dealer's  duty  of  best 
execution  derives  from  common  law 
agency  principles  and  fiduciary 
obligations,  and  is  incorporated  both  in 
SRO  rules  and,  through  judicial  and 
Commission  decisions,  in  the  antifraud 
provisions  of  the  fiederal  securities 
laws.**  This  duty  of  best  execution 
requires  a  broker-dealer  to  seek  the  most 
fevorable  terms  reasonably  available 
under  the  circumstances  for  a 
customer's  transaction.'^  The  scope  of 
this  duty  of  best  execution  must  evolve 
as  changes  occur  in  the  maricet  that  give 
rise  to  improved  executions  for 
customer  orders,  including 


**^  Proposing  Release  at  49. 

>•  See  Market  2000  Study,  Study  V  at  V-1,  2  and 
sources  cited  therein. 

^^See  Market  2000  Concept  Reteese,  tupra  oota 
10;  Market  2000  Study,  Study  V. 
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opporttinities  to  trade  at  more 
advantageous  prices.  As  these  dianges 
occur,  broker-dealers'  procedures  for 
seeking  to  obtain  best  execution  for 
customer  orders  also  must  be  modified 
to  consider  price  opportunities  that 
become  "reasonably  available."  ^^ 

In  the  past  the  Commission  has 
recognized  the  practical  necessity  of 
automating  the  handling  of  small  (Utiers, 
and  has  indicated  that  automated 
routing  or  execution  of  customer  orders 
is  not  necessarily  inconsistent  with  best 
execution.^'  At  the  same  time,  the 
Commission  has  emphasized  that  best 
execution  obUgations  require  that 
broker-dealers  routing  orders  for 
automatic  execution  must  periodically 
assess  the  quality  of  competing  markets 
to  assure  that  order  flow  is  directed  to 
markets  providing  the  most  beneficial 
terms  for  their  customers'  orders.^ss 
While  in  the  past  quote-based 
executions  in  OTC  secxuities  were 
generally  recognized  as  satisfying  best 
execution  obhgations,  the  development 
of  efficient  new  fadhties  has  altered 
what  broker  dealers  must  consider  in 
seeking  best  execution  of  customer 
orders.  ^^3  The  Commission  thus  noted 
the  in^xutance  of  the  opportimity  for 
price  improvement  as  a  factor  in  best 
execution,  speaking  in  the  context  of 
aggregate  order  handling  decisions  for 
both  listed  and  OTC  stocks.  3** 
Therefore,  the  Commission  beUeves  that 
routing  order  flow  for  automated 
execution,  or  internally  executing  order 
flow  on  an  automated  basis,  at  the  best 
bid  or  ofiier  quotation,  would  not 
necessarily  satisfy  a  broker-dealer's  duty 
of  best  execution  for  small  orders  in 
Usted  and  OTC  securities.'" 

Both  the  rule  and  the  amendments 
adopted  today  should  further  improve  a 
broker-dealer's  abiUfy  to  obtain 
improved  executions  for  customer 
orders.  These  changes  will  enhance  the 
pubUc  quote  by  including  in  the  public 
quotation  system  many  superior  prices 
not  ciurently  reflected  there.  The  ECN 
amendment  is  intended  to  publicize 
superior  market  maker  ECN  prices  in 


>»  Proposing  Release  at  7-10. 

M'W.atS. 

^^  Payment  for  Order  Flow  Releese,  supra  note 
23,  at  n.  30  and  accompanying  text;  See  Securities 
Exchange  Act  Release  No.  37046  (March  29, 1996), 
61  FR  15322  (April  5,  1996)  ("CSE  Apfvoval 
Order");  Securities  Exchange  Act  Release  Na  3704S 
(March  29, 1996],  61  FR  15318  (April  5, 1996) 
("BSE  Approval  Order"): 

^>  Proposing  Release  at  10. 

'**U.;  tee  alio  Payment  for  Order  Flow  Release, 
tupra  note  23  at  text  accompanying  notes  31-33. 
See  CSE  Approval  Order,  supra  note  352;  BSE 
Approval  Order,  supra  note  352. 

*>'  Proposing  Release  at  9-10;  aee  alto  note  360 
and  accompanying  text  (bctors  relevant  to  best 
execution). 


the  pubUc  quote,  which  should  make 
these  prices  m<»e  easily  accessible. 
Similarly,  the  Display  Rule  will  include 
more  customer  prices  in  the  public 
quote  through  requiring  the  display  of 
customer  limit  ordws. 

Nonetheless,  various  markets  and 
market  makers  may  continue  to  jwovide 
opportimities  for  executions  at  prices 
superior  to  the  enhanced  national  best 
bid  and  offer  for  their  customer 
orders.'^  For  example,  some  mariwts  or 
maricet  makers  may  continue  to  ofCer 
price  improvement  opportunities,  based 
on  internal  order  flow  or  execution 
algorithms.  The  Commission  believes 
that  broker-dealers  deciding  where  to 
route  or  execute  small  customer  orders 
in  listed  or  OTC  securities  must 
carefully  evaluate  the  extent  to  which 
this  order  flow  would  be  afforded  better 
terms  if  executed  in  a  market  or  with  a 
market  maker  offering  price 
improvement  opportunities.  In 
conducting  the  requisite  evaluation  of 
its  internal  order  handling  procedures,  a 
broker-dealer  must  regularly  and 
rigorously  examine  execution  quahfy 
likely  to  be  obtained  from  the  different 
markets  or  market  makers  trading  a 
security. 35'  If  different  markets  may  be 
more  suitable  for  different  types  of 
orders  or  particular  securities,  the 
broker-dealer  will  also  need  to  consider 
such  factors. 

Where  material  differences  exist 
between  the  price  improvement 
opportxmities  offered  by  markets  or 
market  makers,  these  differences  must 
be  taken  into  accoimt  by  the  broker- 
dealer.  Similarly,  in  evaluating  its 
procedures  for  handling  limit  orders, 
the  broker-dealer  must  take  into  account 
any  material  differences  in  execution 
quality  (  e.g.,  the  likelihood  of 
execution)  among  the  various  markets  or 
market  centers  to  which  limit  orders 
may  be  routed.  The  traditional  non- 
price  factors  affecting  the  cost  or 
efficiency  of  executions  also  should 
continue  to  be  considered;  ^m  however, 
broker-dealdrs  must  not  allow  an  order 
routing  inducement,  such  as  payment 
for  order  flow  or  the  opportunity  to 
trade  with  that  order  as  principal,  to 
interfere  with  its  duty  of  best 


><^CSE  Approval  Order,  61  FR  at  15329.  "Price 
improvement"  in  this  context  is  defined  as  the 
difference  between  execution  price  and  the  best 
quotes  prevailing  in  the  market  at  the  time  the  order 
arrived  at  the  market  or  market  maker.  Any 
evaluation  of  price  improvement  opportunities 
would  have  to  consider  not  only  the  extent  to 
which  orders  are  executed  at  prices  better  than  the 
prevailing  quotes,  but  also  the  extent  to  «i^ch 
orders  are  executed  at  infnior  prices. 

»•  See  Market  2000  Study,  Study  V  at  V-2.  3. 


execution. 359  of  course,  as  the 
Commission  has  previously  noted,  in 
Ught  of  a  broker-dealer's  obUgation  to 
assess  the  quality  of  the  martlets  to 
which  it  routes  packaged  order  flow 
absent  specific  instructions  from 
customers,  the  Commission  does  not 
beUeve  that  a  broker-dealer  violates  its 
best  execution  obligation  iperely 
because  it  receives  payment  for  order 
flow  or  trades  as  principal  with 
customer  orders.^*** 

Prices  superior  to  the  pubUc  quote 
may  at  times  be  available  in  ECNs,  even 
after  adoption  of  the  ECN  amendment, 
based,  for  example,  on  orders  of 
institutional  participants  and  others  not 
covered  by  the  ECN  amendment. 
Superior  prices  also  may  be  available  in 
other  systems  not  classified  as  ECNs.  As 
the  Commission  noted  in  the  Proposing 
Release  in  September,  1995,  and 
reiterates  today,  where  reUable,  superior 
prices  are  readily  accessible  in  such 
systems,  broker-dealers  should  consider 
these  prices  in  making  decisions 
regarding  the  routing  of  customer 
orders.'*'  The  (Dommission  recognizes 
that  many  of  these  systems  are  less 
accessible  and  involve  higher  costs  for 
broker-dealers  than  the  public  markets. 
In  addition,  in  many  cases  it  is  not 
currently  feasible  to  effldentiy  obtain 
price  information  from  these  systems  or 
link  to  these  systems  on  an  automated 
basis.  The  Commission  is  not  suggesting 
that  broker-dealers  must  engage  in 
manual  handling  of  small  orders  if 
necessary  to  access  these  systems.^*^ 
Nonetheless,  the  Commission  believes 
that  because  technology  is  rapidly 
making  these  systems  more  accessible, 
brokerndealers  must  r^ularly  evaluate 
whether  prices  or  other  benefits  offered 
by  these  systems  are  reasonably 
available  for  purposes  of  seeking  best 
execution  of  these  customer  orders.  For 
example,  if  an  ECN  provides  an 
automated  link  that  makes  it  cost 
effective  for  a  broker-dealer  to  access 
these  sytXems  for  its  retail  orders  on  an 
automated  basis,  the  broker-dealer  must 
take  the  prices  and  other  relevant  costs 
in  that  system  into  account  in  handling 
these  customer  orders. 

Pursuant  to  the  Display  Rule,  most 
customer  limit  orders  at  superior  prices 
will  be  required  to  be  displayed  and 


>»  Payment  for  Order  Flow  Release,  tupta  note 
23. 

>*■  Proposing  Release  at  10. 

**'Tbe  Commission  has  recognized  that  it  may  be 
impractical,  both  in  terms  of  time  and  expense,  for 
a  broker  that  handles  a  large  voiun>e  of  orders  to 
detumins  individually  where  to  route  each  order 
it  received.  Proposing  Release  at  a 
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included  in  |he  public  quote.^^  The 
display  of  a  hmit  order  by  a  market 
maicOT  direcdy  affects  its  responsibilities 
in  handling  other  customer  orders.  The 
Commissionhas  long  said  that  broker- 
dealers  must  consider  quotation 
information  contained  in  the  pubUc 
quotation  system  in  seeking  best 
execution  of  customer  orders.***  hi 
executing  customer  market  orders,  a 
market  makar  must  give  no  less 
consideration  to  the  price  of  its  own 
displayed  customer  limit  order  than  any 
other  pubUc  quotation  price.  Therefore, 
under  the  now  Display  Rule,  a  maricet 
maker  that  has  displayed  a  customer 
limit  order  would  be  expected  to 
provide  an  o&etting  customer  market 
order  an  execution  at  that  limit  price  at 
least  up  to  the  size  of  the  limit  order. 

In  additioa,  the  Commission  notes 
that  currently,  some  market  makers  that 
hold  a  custoSMT  limit  order  on  one  side 
of  the  market,  priced  better  than  the 
market  makv's  own  quote,  and  a 
customer  market  order  on  the  other  side 
of  the  market,  will  execute  both  orders 
as  principal  rather  than  croesing  the  two 
orders.  As  a  result,  the  market  order 
ciistomer  reoeives  the  best  bid  and  offer 
rather  than  receiving  the  benefit  of  a 
better  limit  order  price.  In  l^t  of  the 
increased  opportxmities  for  price 
improvemeflft  now  available  and  the 
rtiles  the  Commission  is  adopting  today, 
the  Commission  believes  that  going 
forward  this  practice  is  no  longer 
appropriate  given  the  broker-dealer's 
cK)ligation,  as  part  of  its  duty  of  best 
execution,  to  its  market  order 
customer.'"      .,   . 

In  concluaon,  althoiigh  the 
Commission  has  determined  for  the 
present  to  dsfer  final  action  on  the 
proposed  Price  Improvranent  Rule,  the 
Commission's  adoption  of  the  Display 
Rule  and  the  Quote  Rule  amendments 
should  substantially  improve  public 
quotations.  Moreover,  the  Commission 
firmly  beheves  that  brc^er-dealers, 
wdien  deciding  where  to  route  or 
execute  customer  orders,  must  carefully 
consider  and  evaluate  opportimities  for . 
obtaining  unproved  executions. 

IV.  Authoritjr 

As  discussed  above,  the  1975  Act 
Amendments  to  the  Exchange  Act  set 


loThe  CoouiSMion  notM  that  tiia  NASD** 
iatarpreution  prohibiting  market  maker*  from 
trading  ahead  of  customer  limit  orders  applies  both 
to  displayed  an4  nondisplayed  customer  limit 
orders  held  by  the  market  makar.  See  NASD 
Conduct  Rule  DM  2110-2  (Trading  Ahead  of 
Custoooer  Limit  Orders). 

>**  See  Quote  Rule  Adopting  Release,  iupta  note 
MS. 

>*■  C;f..  NASD  Notice  to  Members  S6-10 
(February,  1996)  at  43;  NASD  Notice  to  Members 
9S-67  (August.  laaS)  at  417. 


forth  Congress'  goals  for  a  national 
market  system.  Several  commenters 
argue  tliat  the  proposed  rules  violate 
Congress's  direction  that  the 
Commission  facifitate  the  estabUshment 
of,  rather  than  design,  a  national  market 
system.  3^  Many  of  these  comments 
were  directed  at  the  proposed  Price 
Improvement  Rule  and  in  particular  the 
proposed  price  improvement  safe 
harbor.  The  Commission  today  is 
deferring  action  on  that  rule  proposal. 
To  the  extent  that  the  comments  relate 
to  the  rule  and  amendments  adopted 
today,  however,  they  reflect  a 
fundamental  misunderstanding 
regarding  the  purpose  of  the  rules  and 
the  Commission's  role  in  fadhtating  a 
national  market  system. 

The  Commission's  adoption  of  these 
rules  is  fully  consistent  with  the  role 
that  Congress  envisioned  in  1975  for  the 
Commissi<ui.  Congress's  direction  to  the 
Commission  to  "faciUtate"  the 
establishment  of  a  national  market 
system  for  securities  that  implemented 
Congressionally  enumerated  objectives 
was  not  intended  as  a  limitation  on  the 
Commission's  authority  but  rather  was 
"designed  to  provide  maximum 
flexibility  to  die  Commission  and  the 
securities  industry  in  giving  specific 
content  to  the  general  concept  of  the 
national  market  system."  ^^  Congress 
granted  the  Conunission  broad 
rulemaking  authority  over  the  national 
market  system  and  market  participants 
and  this  grant  of  specific  nilemaldng 
authority  was  not  conditioned  on  the 
expectation  that  the  Commission  refiain 
from  using  it. 

Althou^  Congress  expressed  a 
preference  that  where  possible  the 
national  maricet  system  evolve  through 
the  interplay  of  competitive  forces,  it 
recognized  that  "competition  may  not 
be  sufficient"  and  that  in  such  cases,  the 
Commission  should  act  "promptly  and 
effectively  to  insure  that  the  essential 
mechanisms  of  an  integrated  secondary 
trading  system  [be]  put  into  place 
•  •  •."3«8  Congress  spedfically 


3<*Ses.  e.g^  ABA  Utter,  Fahneatock  Latter,  HHG 
Letter,  L)R  Letter,  NSC  Letter,  PaineWebber  Letter; 
RPM  Letter  Ruana  Letter  SLA  Letter. 

^''Conftrence  Report,  nipra  note  213,  at  92.  See 
Senate  Report,  tupio  note  31,  at  S-9  ("the  sounder 
approach  appeared  *   *   *  to  be  to  establish  a 
statutory  scheme  clearly  granting  the  Conunission 
broad  autliority  to  oversee  the  implementation, 
operation,  and  regulation  of  the  national  market 
system  and  at  the  same  time  to  charging  it  vrith  the 
clear  responsibility  to  assure  that  the  system 
develops  and  operates  in  accordance  with 
Congressional  determined  goels  and  objective*."). 
The  Conference  Committee  report  on  the  1975  Act 
An>endnients  indicates  that  the  conferees  adopted 
with  minor  revisions  the  Senate's  provisions 
concerning  the  national  market  system.  Conference 
Report,  supra  note  213.  at  92. 

''*  Conference  Report,  supra  note  213  at  92. 


identified  in  1975  some  of  the  concerns 
addressed  today  and  the  Commission 
has  examined  these  issues  on  several 
occasions  over  the  intervening  years  in 
response  to  evolving  market  conditions 
and  technologies.  In  view  of  the  caution 
and  deliberation  with  which  the 
Commission  has  proceeded  over  the 
past  21  years,  its  actions  today  cannot 
fairly  be  viewed  as  arresting  natural 
competitive  forces,  but  rather  should  be  . 
regarded  as  an  attempt  to  foster 
efficiency  and  redress  shortcomings  in 
the  national  market  system  that  have 
developed  since  then,  or  that  the 
securities  industry  on  its  own  has  been 
unable  to  resolve  over  this  time. 

The  subject  matter  of  these  rule  and 
nile  amendments  is  an  area  of  the 
national  market  system  in  which 
Congress  itself  recognized  that  the 
Commission's  expertise  and  authority 
were  paramount.  Indeed,  Section  llA 
was  specifically  enacted  to  eliminate 
"arguments  about  the  SEC's  authority" 
in  this  area.  For  that  reason,  the 
Commission  was  given  "pervasive 
rulemaking  power"  with  respect  to  the 
business  of  collecting,  processing,  or 
publishing  information  relating  to 
quotations  for  and  transactions  in 
securities.3^  The  rules  adopted  today 
implement  Congress'  goals  as  to 
dissemination  of  trading  information: 
"to  insure  the  availabifity  of  prompt  and 
accurate  trading  information,  to  assure 
that  these  commtmications  networks  are 
not  controlled  or  dominated  by  any 
particular  market  center,  to  guarantee 
fair  access  to  such  systems  by  all 
brokers,  dealers  and  investors,  and  to 
prevent  any  competitive  restriction  on 
their  operation  not  justified  by  the 
purposes  of  the  Exchange  Act."  ^™ 

It  Dears  noting  that  the  standards 
adopted  by  the  Commission  today  are 
intended  to  allow  markets  to  adapt  and 
evolve  in  meeting  the  objectives  of  the 
national  market  system;  the  rules 
establish  performance  standards  but  do 
not  dictate  mari^et  structure.  With 
regard  to  the  Quote  Rule,  the  rules  do 
not  determine  how  non-Rule  19c-3 
market  makers  may  make  markets  or 
how  electronic  communications 
networks  may  operate.  Non-Rule  19c-3 
market  makers  are  free  to  operate  as 
they  please  so  long  as  they  report  their    . 
quotations  to  the  extent  they  execute  a 
certain  level  of  volume  in  a  security. 
Likewise,  market  makers  and  specialists 
may  place  priced  orders  in  ECNs  of 
many  difiisrent  designs  as  long  as  they 
change  their  quotes  to  reflect  the  orders 
in  the  ECN  or  the  ECNs  pubUcly  report 
the  quotes  and  provide  access  to  such 


***  Conference  Report,  supra  note  213,  at  93. 
"^Senate  Report,  supra  note  31. 
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priced  orders.  With  regard  to  the  Limit 
Order  Display  Rule,  the  rule  does  not 
seek  to  create  a  central  limit  order  book 
or  central  limit  order  file.  Broker-dealers 
are  free  to  satisfy  the  rule  in  several 
diSaient  ways,  so  long  as  the  result  is 
that  customer  limit  ordos  priced  at  or 
better  than  the  NBBO  are  publicly 
displayed. 

Some  commenters  also  argue  that  the 
proposed  rules  are  contrary  to  Ck>ngress' 
direction  to  assure  fair  competition 
between  auction  and  dealer  markets  as 
structures  for  the  trading  of  securities  ^'" 
and  inappropriately  introduce  auction 
market  principles  into  dealer  markets. 
Although  requiring  display  of  superior- 
priced  customer  limit  orders  could  be 
viewed  as  an  auction  market  principle, 
such  a  requirement  does  not  supplant 
the  basic  features  of  a  dealer  market  or 
imdermine  competition  between  the 
exchange  and  OTC  markets.  Congress 
clearly  intended  that  dealer  mari^ts 
would  benefit  from  use  of  some  auction 
market  principles'^  and  the  1975 
Amendments  specifically  announce  as  a 
goal  of  the  national  market  system  that 
customer  orders  be  able  to  interact 
without  the  intervention  of  a  dealer  to 
the  extent  that  such  a  goal  is  consistent 
with  other  national  market  system 
objectives.3^  At  a  Tnjnimnm,  where 
feasible,  customer  limit  orders  should 
have  a  meaningful  opportunity  to 
interact  with  customer  mariEBt  orders."* 

One  of  the  main  benefits 
contemplated  by  Congress  was  that  the 
national  maiket  system  would  enable 
investors  in  dealer  markets  to  execute 
against  another  limit  order  or  market 
(urder  at  a  better  price  than  currently 
being  quoted  by  a  dealer  for  his  own 
account "5  Display  of  superior-priced 
limit  orders  would  permit  investors  to 
compete  in  some  cases  with  maricet 
mak«s  and  specialists,  thereby 
increasing  the  competitiveness  of  dealer 
markets  in  these  securities  and 
enhancing  the  quaUty  of  customer  limit 
order  execution.  Display  of  customer 
limit  orders,  however,  would  not 
compromise  the  essential  features  of 
dealer  markets.  In  the  absence  of  any 
superior-priced  customer  limit  orders, 
dealers  would  continue  to  compete  far 
market  orders  at  their  published 
quotations  and  would  be  able  to  execute 
against  customer  limit  orders  that  would 
otherwise  prevent  the  market  maker 


"■  Se«,  e.g.,  Goldman  Sachs  Latter  Jefierie* 
Lettar  Marrill  Lynch  Lettar:  RPM  Letter;  Schwab  I 
Letter.  Scbwaitz  k  Wood  Letter  SL\  Letter; 
Specialist  Assoc.  Letter  see  also  Exchange  Act 
Section  llA(aKl)(CXu).  15  U.S.C  78k-l(aHlKCMii). 

^^  Senate  Report,  supra  note  31,  at  16. 
•  173 Exchange  Act  Section  llA(aXl){CXv). 

a74Bxcbange  Act  Swtion  llA(aKlXC)(v). 

*"  Senate  Report  supia  nola  31,  at  16. 


from  trading  with  a  mariiet  order. 
Further,  the  widespread  use  by  OTC 
dealers  of  ECNs  to  trade  at  prices  better 
than  the  dealers'  published  quotes  is  of 
such  recent  vintage  that  it  can  hardly  be 
viewed  as  a  necessary  part  of  a  dealer 
maiket  structure.'^* 

V.  Summary  of  Final  Regolatory 
Flexibility  Act  Analysis 

This  following  discussion  summarizes 
the  Commission's  analysis  of  the  rules 
adopted  today  under  the  Regulatory 
FlexibiUty  Act.  A  complete  final  copy  of 
the  Final  Regulatory  Flexibility  Act  is 
available  in  the  Public  File. 

The  rules  adopted  today  by  the 
Commission  are  intended  to  allow 
markets  to  adapt  and  evolve  in  meeting 
the  objectives  of  the  national  mari^ 
system.  In  this  regard,  the  rules 
establish  performance  standards  but  do 
not  dictate  market  structtne.  The  Quote 
Rule  does  not  dictate  how  maiicet 
makers  or  specialists  that  trade  non- 
Rule  19c-3  seciirities  may  conduct  their 
market  malfing  activities  or  how  ECNs 
may  service  their  subscribers.  Maricet 
makers  will  be  able  to  continue  their 
regular  market  making  activities  so  long 
as  they  report  their  quotations  if  they 
trade  more  than  1%  of  the  transaction 
volume  in  a  security.  Likewise,  market 
makers  and  specialists  may  place  priced 
orders  in  ECNs  of  many  different 
designs  as  long  as  they  change  their 
quotes  to  reflect  better  priced  orders 
they  have  entered  in  ECNs  or, 
alternatively,  such  ECNs  provide  for  the 
public  reporting  of  these  prices  and 
provide  access  to  such  priced  orders. 
Moreover,  broker-dealers  are  free  to 
satisfy  the  Display  Rule  in  several 
difiierent  ways,  so  long  as  the  result  is 
that  customer  limit  orders  priced  at  or 
better  than  the  NBBO  are  publicly 
displayed  in  accordance  with  the  rule. 

A.  Display  Rale 

Hie  Commission  considered  several 
significant  alternatives  to  Rule  llAcl-4 
consistent  with  the  Rule's  objectives 
and  designed  to  minimize  the  impact  of 
the  rule  on  small  entities.  The 
Commission  solicited  comment  on. 
among  other  things:  (i)  Whether  the 
display  requirement  should  be  based  on 
a  de  minimis  threshold;  (ii)  the  classes 
of  securities  to  which  the  Rule  should 
apply;  (iii)  whether  to  pwrmit  limit 
orders  to  be  delivered  to  an  exchange- 


>^  While  the  rule  and  rule  amendments  adopted 
today  function  as  an  integrated  response  to  the 
proUems  the  Commission  has  identified  in  the 
implementation  of  s  NMS,  each  sejiarately  advances 
the  Congressional  goals  of  market  efficiency,  tur 
competition,  transparency,  and  best  execution,  and 
accordingly  the  Commission  intends  that  they  be 
treated  as  severable  for  purposes  of  review. 


or  association-sponsored  system  that 
displays  limit  rarders  in  accordance  with 

the  rule;  and  (iv)  whether  to  permit 
limit  orders  to  be  delivered  to  an  ECN 
or  a  PTS.  The  Commission  believes  that 
the  rule  as  adopted  imposes  a  smaller 
burden  uptm  small  brokers  and  dealers 
than  do  other  alternatives  considered. 

The  Commission  believes  that  the 
ability  of  brokers  and  dealers  to  send  a 
limit  order  to  another  party  or  system 
that  will  display  that  order  provides  all 
brokers  and  dealers,  includkig  small 
brokers  and  dealers,  with  the  greatest 
possible  flexibility  to  satisfy  the  NMS 
objectives  embodied  in  the  rule  in  the 
most  economical  manner.  In  this  regard, 
the  Commission  decided  to  expand  one 
of  the  exceptions  to  the  display 
requirement  that  will  permit  market 
m^ers  to  comply  with  the  rule  by 
delivering  customer  limit  orders  to  an 
ECN  that  compUes  with  the  ECN 
amendment  to  the  Quote  Rule. 
Furthermore,  the  Commission  added  a 
new  exemptive  provision  that  enables 
the  Commission  to  exempt  any 
responsible  broker  or  dealer,  ECN. 
exchange,  or  association  from  the 
requirements  of  the  Display  Rule. 

'The  Commission  considered  allowing 
display  of  a  representative  size  of  a  limit 
order  rather  than  the  full  size,  but 
concluded  that  display  of  the  full  sias 
will  provide  the  most  accurate  picture 
of  the  depth  of  the  market  at  a  particular 
price.  The  Commission  does  not  beUeve 
that  it  is  practicable  to  exempt  small 
entities  from  the  Display  Rule  because 
to  do  so  would  be  inconsistent  with  the 
Commission's  statutory  mandate  to 
protect  investors.  In  tfaiat  regard,  the 
Commission  believes  that  the  pricing 
and  size  conventions  documented  in  the 
21(a)  Report  referenced  above  make  it 
imperative  that  the  req\urements  of  the 
Display  Rule  apply  to  all  market 
participants  with  equal  force.  The 
Commission  notes  that  any  exception 
for  small  brokers  and  dealers  could 
create  an  incentive  for  Nasdaq  market 
makers  to  create  special  market  making 
subsidiaries  qualifying  as  small  broker- 
dealers  which  would  be  free  to  engage 
in  the  anti-competitive  practices 
identified  in  the  21(a)  Rsport. 

B.  Quote  Rule 

Allowing  market  makers  that  deal 
actively  in  securities  without 
pubhcizing  their  activity  or  making 
available  their  prices  undermines  the 
NMS  goal  of  transparency.  The 
Commission  believes  that  those  dealers 
should  be  recognized  as  market  makers 
and  their  quotations  publicized  so  that 
investors  may  know  of,  and  trade  on 
similar  terms  with,  those  market 
makers.  Therefore,  the  definition  of  OTC 
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maiicet  maker  now  includes  any  dealer 
holding  itMlf  out  as  willing  to  transact 
business  for  its  own  account  on  a 
regular  or  continuous  basis,  whether  it 
transacts  exclusively  with  its  own 
customers  or  with  the  customers  of 
other  dealers.  Thus,  those  dealers  that 
internalize  customer  order  &ow  in 
particular  stodu  or  through 
airangementt  with  other  firms  to 
execute  that  order  flow,  now  foil  writhin 
the  definition  of  OTC  market  maker  and 
are  subject  to  the  obligaticHis  under  the 
Quote  Rule.  As  in  the  past,  broker^ 
dealers  will  not  be  considered  to  be 
holding  theitselves  out  as  regularly  ot 
continuously  willing  to  buy  or  sell  a 
security  if  tbgy  occasionally  execute  a 
trade  as  principal  to  accommodate  a 
customer's  rtquest  In  response  to  the 
suggestions  ef  some  ccHnmenters,  the 
Commission  has  modified  the 
amendment  to  make  clear  that  mars 
than  one  isolated  transaction  is 
necessary  before  a  dealer  is  designated 
an  OTC  market  maker. 

In  addition,  the  Commissi oti  believes 
that  extending  the  1%  threshold  based 
on  quarterly  aggregate  trading  volume  to 
n(m-Rule  19e-3  securities  is  a 
reasoaahle  method  to  improve  the  scope 
of  quotation  infcxmatian  to  include 
significant  CtTC  market  makers  and 
specialists.  Tbia  1%  threshold,  currently 
in  effsct  for  Rule  19o-3  securities,  has 
{woved  efEsctive  in  supplying 
comprehensive  quotation  information  to 
the  market  at  large.  Moreover,  based  on 
the  increase  In  third  maricet  trading 
volume  for  tkese  securities,  the 
ConunissicHi  does  not  believe  this 
standard  is  unduly  burdensome  on  OTC 
maricet  malurs.  Rather,  the  Commission 
believes  this  threshold  strikes  a  balance 
between  reqniring  the  dissemiiution  of 
all  quotation  interest  and 
acnommodating  those  specialists  and 
OTC  market  makers  that  may  be  small 
entities.  The  Commission  believes  that 
OTC  market  makers  and  specialists  that 
account  for  1%  or  less  of  the  aggregate 
volume  are  not  active  enough  to  justify 
the  additional  expense  of  providing 
continuous  quotation  display. 
Accordingly,  the  CommiMion  believes 
the  "g^reater  than  1%  aggregate  trading 
voliune"  threshold  for  mandatory 
quotaticms  centinues  to  be  appropriate. 
To  limit  a  passible  inconsistency  in  the 
treatment  of  exchange-listed  and  Nasdaq 
securities,  the  Commission  today  is 
proposing  that  the  1%  test  be  extended 
from  all  exchange-listed  securities  to  all 
Nasdaq-listed  securities. 

The  Commission  considered  several 
significant  ahematives  to  the  proposed 
amendments  to  the  Quote  Rule 
consistent  with  the  Rule's  objectives 
and  designed  to  minimize  the  impact  of 


the  amendments  on  small  mtities.  The 
Commission  solicited  comment  on 
numerous  alternatives  to  the 
amendments  proposed  to  ensure  that 
investors  receive  consolidated 
quotations  that  truly  reflect  the  best 
prices  available  for  a  security.  The 
Commissi(Hi  solicited  comment  on, 
among  other  issues:  (i)  Whether  the 
Commission  should  reqiiire  SROs  to 
amend  their  rules  to  permit  computer- 
generated  quotations;  (ii)  whether  there 
existed  tfltematives  to  the  ECN  proposal 
that  minimized  certain  consequences  of 
the  rrde  while  assuring  public 
dissemination  of  the  best  priced  orders 
in  sudi  S3r8tems;  (iii)  whether  there 
should  be  exceptions  to  the  ECN 
proposal  and  under  what  circumstances; 
and  (iv)  whether  the  objectives  of  the 
Quote  Rule  and  the  ECN  amendment 
could  be  achieved  by  allowing  ECNs  to 
furnish  prices  to  the  applicable  SRO. 
while  providing  access  to  the  prices  in 
their  ECN.  The  Commission  believes 
that  the  amendments  as  adopted  impose 
a  smaller  burden  upon  small  brokers 
and  dealers  than  does  any  other 
ahemative  considered. 

In  recognition  of  the  concerns  raised 
by  some  commenters,  the  ECN  display 
alternative  is  desisned  to  preserve  the 
benefits  associated  with  the  anonymity 
that  certain  ECNs  currently  offer  to 
subscribing  maricet  makers  and 

Scialists.  This  alternative  also  ensures 
t  the  best  market  maker  and 
specialist  prices  in  the  ECN  are  publicly 
disseminated  and  that  non-sub«cribing 
brokers  and  dealers  may  trade  with  the 
orders  represented  by  those  prices. 
Under  the  display  alternative,  the  price 
of  a  specialist's  or  market  maker's  order 
entered  into  an  ECN  would  be  publicly 
disseminated  while  the  specialist  or 
market  malcwr  remains  anonymous.  This 
ahemative  not  only  preserves 
anonymity,  but  also  eliminates  the  risk 
that  a  market  maker  or  specialist  may  be 
exposed  to  multiple  executions  at  tfaie 
ECN  price.  With  the  addition  of  the 
alternative,  the  ECN  amendment 
pmmits  the  display  of  the  best  price 
either  in  the  specialist's  or  market 
maker's  qucrte  or  through  an  ECN  that 
provides  for  the  dissemination  of  the 
best  maiket  maker  and  specialist  prices 
entered  into  the  ECN. 

The  Commission  also  notes  that  the 
ECN  display  alternative  reduces  the 
compliance  burden  on  broker-dealers, 
including  small  entities,  by  permitting 
specialists  and  market  makers  to  comply 
with  the  ECN  amendment  if  the  ECN 
into  which  the  market  maker's  order  is 
entered  ensiires  that  the  best  market 
maker  prices  entered  therein  are 
communicated  to  an  exchange, 
association  or  securities  information 


processor  and  the  ECN  povides  a 
means  for  brokers  and  dealers  to  trade 
with  the  orders  market  makers  and 
specialists  put  in  the  ECN. 

The  Commission  recognizes  that  the 
ECN  display  alternative  may  reduce  the 
content  of  information  that  is  publicly 
available  because  under  this  alternative, 
the  identity  of  the  market  maker  or 
specialist  that  entered  the  better  priced 
order  in  the  ECN  will  be  withheld.  The 
Commission  believes  this  result  is 
justified  because  the  inside  prices  and 
full  sizes  of  orders  entered  by  market 
makers  and  specialists  will  be  in  the 
public  quotation  system  to  inform  the 
entire  market  of  tlrase  prices  and  ECNs 
will  provide  equivalent  access  to  those 
prices.  Moreover,  the  Commission 
believes  the  benefits  of  focilitating  the 
use  of  ECNs.  by  permitting  the 
continued  anonymity  of  maricet  makers 
and  specialists,  more  than  offset  the 
reduoad  information  available  on  the 
identity  of  a  particular  market  maker  or 
specialist 

The  Commission  believes  the  data  it 
has  reviewed  supports  the  need  for 
I»ompt  adoption  of  the  ECN 
amendment  to  the  Quote  Rule.  As 
discussed  more  fiilly  in  the  Appendix  to 
the  21(a)  Report,  an  analysis  of  data  for 
April  through  June  1994  diows  that 
approximately  85%  of  bids  and  offiBrs 
din>layed  by  maricet  makers  on  Instinet 
and  90%  of  bids  and  ofiiars  displayed  on 
SelectNet  (an  ECN  sponsored  by  the 
NASD)  weie  at  better  prices  thsin  those 
disseininated  to  the  public  via  Nasdaq. 
In  addition,  apfntiximately  77%  of 
trades  executed  on  Instinet  and  60%  of 
trades  executed  on  SelectNet  were  at 
prices  superior  to  the  Nasdaq  inside 
spread.  Given  this  strong  evidence  that 
investors  would  benefit  from  public 
dissemination  of  these  hidden  prices 
that  are  broadly  disseminated  to 
subscribers  in  these  systems,  the 
Commission  believes  that  it  is 
appropriate  to  adopt  the  amendmoits  to 
the  Quote  Rule. 

The  Commission  does  not  believe  that 
it  is  practicable  to  exempt  small  entities 
from  the  Quote  Rule  amendments 
because  to  do  so  would  be  inconsistent 
with  the  Commission's  statutory 
mandate  to  protect  investors.  In  this 
regard,  the  Commission  notes  the  clear 
evidence  of  a  two-tiered  market,  in 
which  market  makers  routinely  trade  at 
one  price  mth  customers  and  at  better 
prices  with  ECN  participants.  The 
Commission  believes  that  it  is 
imperative  to  further  the  long-standing 
objectives  of  the  1975  Amendments  to 
ensure  reliable  and  acciuate  quotes  by 
making  these  prices  available  to  the 
public.  The  Commission  believes  that 
any  exception  for  small  broken  and 
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dealers  could  create  an  incentive  for 
Nasdaq  maiicet  makers  to  create  special 
marieet  making  subsidiaries  qualifying 
as  small  broker-dealers  which  would  be 
free  to  engage  in  the  anti-competitive 
practices  identified  in  the  21(a)  Report. 
A  final  copy  of  the  Final  Regulatory 
Flexibility  Act  analysis  is  available  in 
the  Public  File. 

VL  Papmnmtk  Reduction  Ad 

As  set  forth  in  the  Proposing 
Release,^^  the  proposed  amendments  to 
Rule  llAcl-1  and  proposed  Rule 
llAcl— 4  ccmtain  collections  of 
information  within  the  meaning  of  the 
Paperwoik  Reduction  Act  ("PRA"). 
Accordingly,  proposed  amendments  to 
Rule  llAcl-1  and  proposed  Rule 
llAcl-4  were  submitted  to  the  Office  of 
Management  and  Budget  ("OMB")  for 
review  pursuant  to  Section  3507  of  the 
PRA  (44  U.S.C.  3507),  and  were 
approved  by  OMB  which  assigned  the 
following  control  numbers: 
Amendments  to  Rule  llAcl-1.  control 
niunber  3235-0461;  Rule  llAcl-4, 
control  nxunber  3235-0462.  An  agency 
may  not  conduct  or  sponsor,  and  a 
poson  is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  valid  OMB  control  numbw. 
This  is  the  final  notice  regarding  the 
collection  of  information  under  Rule 
llAcl-4,  the  Display  Rule.  A  new 
notice  regarding  die  collections  of 
information  under  Rule  llAcl-1.  the 
Quote  Rule,  may  be  found  in  the 
Compfmicm  Release  (published 
elsewhenre  in  the  Federal  Register  today) 
which  proposes  an  additional 
amendment  to  the  Quote  Rule.  The  PRA 
section  in  the  preamble  of  the    " 
Companion  Release  provides  new 
estimates  of  the  burden  in  responding  to 
the  collections  of  information  under  the 
Quote  Rule  as  a  whole. 

The  reporting  requirement  in  Rule 
llAcl-4  is  found  in  17  CFR  240.11Acl- 
4.  The  collection  of  information  is 
mandatory  and  responses  are  not 
confidential.  The  respondents  are  OTC 
marii^et  makers,  as  defined  under  the 
rule.  (Although  exchange  ^>ecialist8  are 
also  required  to  follow  the  r\ile,  as  noted 
in  the  Proposing  Release  the 
Commission  does  not  anticipate  any 
significant  additional  burden  on 
exchange  specialists  in  light  of  current 
exchange  order  handling  practices.)  The 
Rule  requires  market  makers  to  change 
their  published  quotation  to  reflect  the 
price  and/or  size  of  a  customer  limit 
order  that  would  improve  their 
published  bid  or  offer  or  otherwise 
ensure  that  such  limit  order  is 
displayed.  The  burden  on  market 


makers  will  depend  on  the  extent  and 
variety  of  their  market-making  activities 
and  their  choice  of  the  various 
compliance  options  offered  by  the 
regulations,  llie  ability  of  marifLet 
makers  to  utilize  facilities  of  national 
securities  exchanges,  registered  national 
securities  associations,  and  ECNs  to 
comply  with  the  reporting  requirement 
should  ease  the  compliance  burden.  The 
proposed  rule  would  have  permitted 
maricet  makers  to  execute  a  limit  order 
or  send  a  limit  order  to  another  mariiet 
maker  or  exchange  or  association 
facility  that  would  ensure  display  of 
such  orders  in  Ueu  of  the  market 
makers'  own  display.  Rule  llAcl-4  as 
adopted  ii|«int«ina  these  alternatives 
and  also  permits  respondents  to  send  a 
limit  order  to  an  ECN  meeting  certain 
criteria.  The  information  reported  will 
be  displayed  to  all  persons  who  have 
access  to  a  quotation  montage  as  that 
term  is  defined  in  17  CFR  240.1lAcl- 
2(a)(16). 

The  Commission  carefully  considered 
comments  received  from  the  NASD  and 
SLA  concerning  the  Commission's 
burden  estimates.^^  The  NASD  stated 
that  the  Commission  underestimated  the 
niunber  of  limit  orders  to  be  displayed 
per  trading  day,  given  the  NASD's  view 
that  Rule  llAcl-4  will  lead  to  increased 
limit  order  exposure.  After  considering 
the  NASD's  comment,  and  based  upon 
further  review  of  the  market  data,  the 
Commissicm  is  revising  its  burden 
estimate  for  Rule  llAcl-4  as  follows. 
There  are  approximately  570 
respondents.  Each  respondent  on 
average  v^  respond  to  the  collection  of 
information  42.000  times  per  year, 
based  on  a  252  trading  day  year,  llie 
total  time  burden  for  each  respondent 
per  year  is  estimated  to  be  35  hours, 
based  on  an  estimate  of  3  seconds  per 
response  {i.e.,  the  time  it  takes  to  update 
a  quote  to  reflect  a  limit  order,  or  to 
transmit  the  order  for  display 
elsewhere).^'^  The  total  aimual 
aggregate  burden  for  all  respondents  is 
estimated  to  be  19,950  hours. 


"^  Proposing  Raleaae  at  70. 


"*The  SIA  notad  that  they  join  in  the  concams 
exprassad  by  the  NASD  that  the  Commiasion's 
estimates  under  the  PRA  are  too  low,  and  need  to 
be  revised  and  extended  to  include  thepropoeed 
safe  baifoor  under  Rule  llAcl-5.  SLA  Letter  at  4.  As 
noted  above,  the  Conunission  is  not  adopting  the 
Price  Improvement  Rule  at  tliis  time. 

>^Tfae  NASD  commented  that  it  believes  the  PRA 
baiden  estimate  should  include  the  time  market 
maken  spend  analyzing  market  trends  and 
following  quotation  and  last  sale  infonnation.  The 
Commission  has  determined  not  to  revise  its  burden 
estimate  based  on  this  comment,  because  market 
makers  otherwise  engage  in  such  activities  apart 
from  the  collection  of  information  requirement  For 
example,  market  makers  are  already  required  to 
monitor  the  markets  to  ensure  that  they  do  not  trade 
ahead  of  customer  limit  orders. 


Xn.  Effscts  <»  Competitim 

Sectirai  23(a)(2)  of  the  Exdiange 
Act  **•  requires  the  Commission  to 
ccmsider  the  antl -competitive  e&cts  of 
any  rules  it  adopts  therexmder,  and  to 
balance  them  against  the  benefits  that 
further  the  piuposes  of  the  Act.  As 
discussed  above,  several  commenters 
raised  concerns  regarding  the 
competitive  implications  of  the  order 
handling  propoisals.^'  The  fbreg<ring 
discussion  contains  extensive  analysis 
of  the  competitive  effiects  of  both  the 
rule  and  rule  amendments;  this  section 
siunmarizes  the  Commission's 
conclusiims.  The  Commission  has 
considered  the  proposals  in  light  of  the 
comments  and  the  standard  embodied 
in  Section  23(a)(2)  and  has  concluded 
any  burdens  on  com]>etition  imposed  by 
the  Display  Rule  and  the  amendments  to 
the  Quote  Rule  are  necessary  and 
appropriate  in  furtherance  of  the 
purposes  of  the  Exchange  Act,  in 
particxilar,  the  purposes  of  Section  llA. 

The  Commission  notes  that  the 
primary  burden  imposed  by  the  Display 
Rule  will  be  to  require  exchange 
specialists  and  OTC  market  makers  to 
ensure  that  customer  limit  orders 
improving  their  quotes  are  displayed. 
The  Comniission  beUeves  that  if  systems 
upgrades  are  necessary,  those  systems 
upgrades  reflect  one-time  charges.  The 
Commission  also  notes  that  ensuring 
pubhc  dissemination  of  limit  orders 
enhances  market  transparency, 
increases  pricing  efficiency,  and  qwote- 
based  competition,  and  p>ennits 
investore'  orden  to  interact  with  all 
available  market  interest.  Moreover,  the 
limit  order  display  rule  will  provide  an 
opportimity  for  investors  to  compete 
directly  in  the  market.  This  additional 
competition  should  limit  certain 
anticompetitive  practices  idmtified  in 
the  21(a)  Report  and  discussed  supra. 
For  the  reasons  discussed  above,  the 
Commission  does  not  beUeve  the 
Display  Rule  will  have  a  significantly 
different  effect  on  wholesale  and  retail 
market  makers.'*^  The  Commission 
notes  that  the  Antitrust  Division  of  the 
U.S.  Department  of  Justice  similarly 
concluded  that  the  Display  Rule  will 
promote  competition  and  will  thereby 
benefit  the  investing  public. 

Similarly,  the  Commission  notes  that 
the  primary  burden  imposed  by  the  ECN 
Amendment  to  the  Quote  Rule  will  be 
to  require  exchange  specialists  and  OTC 
maiket  makers  to  add  personnel  or 
upgrade  systems  to  ensure  that  their 

auotes  reflect  priced  orders  entered  into 
lose  ECNs  that  do  not  disseminate 


»»15U.S.C78w(a)(2). 

"•  See  ABA  Letter.  HHG  Letter  HASD  Letter. 

"^  See  Bupra  note  124  and  aronmpan;ring  text 
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Older  informaticHi  to  the  relevant  , 

exchange  or  asaodatioii.  The 
Commissioa  believes  that  such  systems 
upgrades  reflect  one-time  charges.  The 
Commission  believes  that  the  ECN 
amendmoit  to  the  Quotd  Rule  will 
impose  only  limited  competitive 
burdens  on  BCNs.  ECNs  which  have 
attributes  tlut  difierentiate  them  from 
other  types  of  electronic  order  routing 
and  order  execution  systems,  will  have 
a  choice  whether  to  disseminate  order 
informati(ni  to  the  relevant  exchanges  or 
association.  While  choosing  this 
alternative  will  result  in  some  system 
costs,  the  Commission  believes  that  the 
alternative  will  provide  ECNs  with 
additional  business  opportunities, 
including  increased  order  flow.  The 
ECN  amendment  should  allow  ECNs  to 
function  as  valuable  facilities  for  their 
subscribers,  and  should  not  harm  ECNs 
significantly  in  their  competition  with 
other  order  execution  systems.  ^'^^  The 
Commission  also  notes  that  ensuring 
public  dissemination  of  market  makers' 
and  specialists'  priced  orders  entered 
into  ECNs  enhances  market 
transparency,  pricing  efficiency,  price 
competition,  and  allows  investors' 
ordos  to  interact  with  all  available 
market  interest 

FinaUy,  with  respect  to  the 
amendments  extending  the  Mandatory 
Quote  Rule  t0  non-Rule  19c-3 
securities,  the  primary  burden  imposed 
will  be  to  require  certain  brokers  and 
dealers  to  register  as  CQS  market  makers 
and  make  coetinuous  two-sided  quotes 
available  to  the  public.  The  Commission 
believes  that  the  benefit  to  the  investing 
public  of  ensuring  that  available  market 
interest  is  diaseminated  to  the  public 
will  enhance  competition  by  facilitating 
the  routing  of  investor  orders  to  the 
market  center  displaying  the  best 
quotation  for  a  security.  The 
Commission  believes  that  the  added 
transparency  resulting  from  the 
amendment  outweighs  any  burden  to 
competition  diat  may  be  imposed. 

List  of  SobjeOto  in  17  CFR  Part  240 

Broker-dealers,  Confidential  business 
information.  Reporting  and 
recordkeeping  requirements,  and 
Securities. 

Text  of  the  Rales 

For  the  reasons  set  out  in  the 
preamble,  the  Commission  amoidsPart 


»  Although  \h$  AntiiTuM  DivUion  of  tb*  VS. 
Dapartment  of  Jultice  axprMMd  concams  about  tba 
affacu  of  tha  ECN  amendment  as  originally 
propoaed,  the  CooimUaion  believaa  that  with  tha 
quote  disaemination  alternative,  the  amandment 
will  not  impoaa  any  unnecsstary  or  ijoappropriata 
burdens  on  compttitioa. 


240  of  Chapter  D  of  lltle  17  of  the  Code 
of  Federal  Regulation  as  follows: 

PART  24»-QENERAL  RULES  AND 
REGULATIONS,  SECURfTIES 
EXCHANGE  ACT  OF  1934 

1.  The  general  authority  citation  far 
Part  240  is  revised  to  read  as  foUows: 

Aatharity.  15  U.S.C.  77c,  77d,  77g.  7^. 
778.  77eee,  77ggg,  77mm,  77««,  77ttt,  78c, 
78d,  78f.  78i.  78j,  78k.  78k-l.  787,  78m,  78ii, 
78o.  78p.  78q.  78s,  78w,  78x.  78/Ad),  79q, 
79t.  80ft-20,  80B-23,  80e-29.  80»-37.  80b-3, 
80b-4  and  80b-ll,  unless  otherwise  noted. 
•  *  a  •         • 

2.  Section  240.1lAa3-l  is  amended 
by  revising  paragraph  (a)(4)  to  read  as 
follows: 

|240Ll1Aa3-1    DiBsemlnatlon  of 
tfansaetlon  rapofts  and  laat  sale  data  wMi 
raepect  to  transactions  in  rspoitsd 
securlttoSL 

M Definitions.'  •  • 

(4)  The  term  reported  security  shall 
mean  any  security  or  class  of  securities 
for  which  transaction  reports  are 
collected,  processed  and  made  available 
pursuant  to  an  efiiactive  transaction 
reporting  plan. 

3.  Section  240.11Acl-l  is  revised  to 
read  as  follows: 

f a40.11Ae1-l    Dlssimlnebcn  of 
quoteMona. 

(a)  Definitions.  For  the  purposes  of 
this  section: 

(1)  The  term  aggregate  quotation  size 
shall  mean  the  sum  of  the  quotation 
sizes  of  all  responable  brokers  or 
dealers  who  have  commimicated  on  any 
exchange  bids  or  oCCBrs  for  a  covered 
security  at  the  same  price. 

(2)  Tne  term  association  shall  mean 
any  association  of  brokers  and  dealers 
registered  pursuant  to  Section  15A  of 
the  Act  (15  U.S.C.  78o-3). 

(3)  The  terms  best  bid  and  best  offer 
shall  mean  the  highest  priced  bid  and 
the  lowest  priced  offer. 

(4)  The  terms  bid  and  offer  shall  mean 
the  bid  price  and  the  offer  price 
communicated  by  an  exchange  member 
or  OTC  market  maker  to  any  broker  or 
dealer,  or  to  any  customer,  at  which  it 
is  willing  to  buy  or  sell  one  or  more 
rotmd  lots  of  a  covered  sectirity,  as 
either  principal  or  agent,  but  shall  not 
include  indications  of  interest. 

(5)  The  term  consolidated  system 
shall  mean  the  consolidated  transaction 
reporting  system. 

(6)  The  term  covered  security  shall 
mean  any  reported  security  and  any 
other  security  for  which  a  transaction 
report,  last  sale  data  or  quotation 
information  is  disseminated  through  an 
automated  quotation  system  as 


described  in  Section  3(a)(51)(A)(ii)  of 
the  Act  (15  U.S.C  78c(a)(51)(A)(u)). 

(7)  The  term  effective  transaction 
reporting  plan  shall  have  the  meaning 
provided  in  $  240.  llAa3-l  (a)(3). 

(8)  The  term  electronic 
conununications  network,  for  the 
purposes  of  §  240.1lAcl-l(c)(5).  shall 
mean  any  electronic  system  that  widely 
disseminates  to  third  parties  orders 
entered  therein  by  an  exchange  market 
maker  or  OTC  maricet  maker,  and 
permits  such  orders  to  be  executed 
against  in  whole  or  in  part:  except  that  '' 
the  term  electronic  communications 
network  shall  not  include: 

(i)  Any  system  that  crosses  mtdtiple 
orders  at  one  or  more  specified  times  at 
a  single  price  set  by  the  ECN  (by 
algorithm  or  by  any  derivative  pricing 
mechanism)  and  does  not  allow  orders 
to  be  crossed  or  executed  against 
directly  by  participants  outside  of  such 
times;  or 

(ii)  Any  system  operated  by,  or  oh 
behalf  of,  an  OTC  market  maker  or 
exchange  market  maker  that  executes 
customer  orders  primarily  against  the 
account  of  such  market  maker  as 
principal,  other  than  riskless  prindpaL 

(9)  The  term  exchange  maixet  makm 
shall  mean  any  member  of  a  national 
securities  exchange  ("exchange")  who  is 
registered  as  a  specialist  or  market 
maker  pursuant  to  the  rules  of  such 
exchange. 

(10)  'The  term  exchange-traded 
security  shall  mean  any  covered  sectirity 
or  class  of  covered  securities  listed  and 
registered,  or  admitted  to  unlisted 
trading  privileges,  on  an  exchange; 
provided,  however.  That  securities  not 
listed  on  any  exchange  that  are  traded 
pursuant  to  unlisted  trading  privileges 
are  excluded. 

(11)  The  term  make  available,  when 
used  with  respect  to  bids,  offers, 
quotation  sizes  and  aggregate  quotation 
sizes  supplied  to  quotation  vendors  by 
an  exchange  or  association,  shall  mean 
to  provide  circuit  connections  at  the 
premises  of  the  exchange  or  association 
supplying  such  data,  or  at  a  common 
location  determined  by  mutual 
agreement  of  the  exchanges  and 
associations,  for  the  delivery  of  such 
data  to  quotation  vendors. 

(12)  Tne  term  odd-lot  shall  mean  an 
order  for  the  purchase  or  sale  of  a 
covered  security  in  an  amount  less  than 
a  round  lot. 

(13)  The  term  OTC  market  maker 
shall  mean  any  dealer  who  holds  itself 
out  as  being  willing  to  buy  from  and  sell 
to  its  customers,  or  otherwise,  a  covered 
security  for  its  own  accoimt  on  a  regular 
or  continuotis  basis  otherwise  than  on 
an  exchange  in  amounts  of  less  than 
block  size. 
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(14)  The  term  plan  processor  shall 
have  the  meaning  provided  in 

§  240.11  Aa3-2(a)(7). 

(15)  The  tenn  published  aggregate 
quotation  size  shall  mean  the  aggregate 
quotation  size  calculated  by  an 
exchange  and  displayed  by  a  quotation 
vendor  on  a  terminal  or  other  display 
device  at  the  time  an  order  is  presented 
for  execution  to  a  responsible  broker  or 
dealer. 

(16)  The  terms  published  bid  and 
published  o^er  shall  mean  the  bid  or 
offer  of  a  responsible  broker  or  dealer 
for  a  covered  security  communicated  by 
it  to  its  exchange  or  association 

Eursuant  to  this  section  and  displayed 
y  a  quotation  vendor  on  a  terminal  or 
other  display  device  at  the  time  an  order 
is  presented  for  execution  to  such 
responsible  broker  or  dealer. 

(17)  The  term  published  quotation 
size  shall  mean  the  quotation  size  of  a 
responsible  broker  or  dealer 
communicated  by  it  to  its  exchange  or 
association  pursuant  to  this  section  and 
displayed  by  a  quotation  vendor  on  a 
terminal  or  other  display  device  at  the 
time  an  order  is  presented  for  execution 
to  such  responsible  broker  or  dealer. 

(18)  llie  term  quotation  size,  when 
used  with  respect  to  a  responsible 
broker's  or  dealer's  bid  or  offer  for  a 
covered  seciuity,  shall  mean: 

(i)  The  niunber  of  shares  (or  xmits  of 
trading)  of  that  covered  security  which 
such  responsible  broker  or  dealer  has 
specified,  for  purposes  of  dissemination 
to  quotation  vendors,  that  it  is  willing 
to  buy  at  the  bid  price  or  sell  at  the  offer 
price  comprising  its  bid  or  offer,  as 
either  principal  or  agent;  or 

(ii)  In  the  event  such  responsible 
broker  or  dealer  has  not  so  specified,  a 
normal  unit  of  trading  for  that  covered 
securitv. 

(19)  The  term  quotation  vendor  shall 
mean  any  securities  information 
processor  engaged  in  the  business  of 
disseminating  to  brokers,  dealers  or 
investors  on  a  real-time  basis,  bids  and 
offers  made  available  pursuant  to  this 
section,  whether  distributed  through  an 
electronic  communications  network  or 
displayed  on  a  terminal  or  other  display 
device. 

(20)  The  term  reported  security  shall 
mean  any  security  or  class  of  securities 
for  which  transaction  reports  are 
collected,  processed  and  made  available 
pursuant  to  an  effective  transaction 
reportijoe  plan. 

(21)  The  term  responsible  broker  or 
dealer  shall  mean: 

(i)  When  used  with  respect  to  bids  or 
offers  communicated  on  an  exchange, 
any  member  of  such  exchange  who 
conmumicates  to  another  member  on 
such  exchange,  at  the  location  (or 


locations)  designated  by  such  exchange 
for  trading  in  a  covered  seciuity,  a  bid 
or  offer  for  such  covered  security,  as 
either  principal  or  agent;  provided, 
however.  That,  in  the  event  two  or  more 
members  of  an  exchange  have 
communicated  on  such  exchange  bids 
or  offers  for  a  covered  seciuity  at  the 
same  price,  each  such  member  shall  be 
considered  a  "responsible  broker  or 
dealer"  for  that  bid  or  offer,  subject  to 
the  rules  of  priority  and  precedence 
then  in  effiect  on  that  exchange;  and 
further  provided.  That  for  a  bid  or  offer 
which  is  transmitted  from  one  member 
of  an  exchange  to  another  member  who 
undertakes  to  represent  such  bid  or  offer 
on  such  exchange  as  agent,  only  the  last 
member  who  undertakes  to  represent 
such  bid  or  offer  as  agent  shall  be 
considered  the  "responsible  broker  or 
dealer"  for  that  bid  or  offer;  and 

(ii)  When  iised  with  respect  to  bids 
and  offiers  communicated  by  a  member 
of  an  association  to  another  broker  or 
dealer  or  to  a  customer  otherwise  than 
on  an  exchange,  the  member 
communicating  the  bid  or  offer 
(regardless  of  whether  such  bid  or  offisr 
is  for  its  own  accoimt  or  on  behalf  of 
anotherperson) . 

(22)  The  term  revised  bid  or  offer  shall 
mean  a  market  maker's  bid  or  offer 
which  supersedes  its  published  bid  or 
published  offiar. 

(23)  The  term  revised  quotation  size 
shall  mean  a  market  maker's  quotation 
size  which  supersedes  its  pubUshed 
quotation  size. 

(24)  The  term  specified  persons,  when 
used  in  connection  with  any 
notification  required  to  be  provided 
pursuant  to  paragraph  (b)(3)  of  this 
section  and  any  election  (or  withdrawal 
thereof)  permitted  imder  paragraph 
(b)(5)  of  this  section,  shall  mean: 

(i)  Each  quotation  vendor; 
(ii)  Each  plan  processor;  and 
(iii)  The  processor  for  the  Options 
Price  Reporting  Authority  (in  the  case  of 
a  notification  for  a  subject  security 
which  is  a  class  of  seciuities  underlying 
options  admitted  to  trading  on  any 
exchange). 

(25)  Ilie  term  subject  secttrity  shall 
mean: 

(i)  With  respect  to  an  exchange: 

(A)  Any  exchange-traded  security 
other  than  a  security  for  which  the 
executed  volume  of  such  exchange, 
during  the  most  recent  calendar  quarter, 
comprised  one  percent  or  less  of  the 
aggregate  trading  volume  for  such 
security  as  reported  in  the  ccmsoUdated 
system;  and 

(B)  Any  other  covered  security  for 
which  such  exchange  has  in  effect  an 
election,  pursuant  to  {>aragraph  (b)(5)(i) 
of  this  section,  to  collect,  process,  and 


make  available  to  quotation  vendors, 
bids,  offers,  quotation  sizes,  and 
aggregate  quotation  sizes  communicated 
on  such  exchange;  and 

(ii)  With  respect  to  a  member  of  an 
association: 

(A)  Any  exchange-traded  security  for 
wfaidi  such  member  acts  in  the  capacity 
of  an  ore  market  maker  unless  the 
executed  voliune  of  such  member, 
during  the  most  recent  calendar  quarter, 
comprised  one  percent  or  less  of  the 
aggregate  tradii^  volimie  for  such 
security  as  reported  in  the  consolidated 
system;  and 

(B)  Any  other  covered  security  for 
which  such  member  acts  in  the  capacity 
of  an  ore  market  maker  and  has  in 
effect  an  election,  pursuant  to  paragraph 
(b)(5)(ii)  of  this  section,  to  communicate 
to  its  association  bids,  offers  and 
quotation  sizes  for  the  purpose  of 
making  such  bids,  offers  and  quotation 
sizes  available  to  quotation  vendors. 

(b)  Dissemination  requirements  for 
exchanges  and  associations.  (1)  Every 
exchange  and  association  shall  establish 
and  maintain  procedures  and 
mechanisms  for  collecting  bids,  offers, 
quotation  sizes  and  aggregate  quotati(m 
sizes  from  responsible  brokers  or  dealers 
who  are  members  of  such  exchange  or 
association,  processing  such  bids,  offers 
and  sizes,  and  making  such  bids,  offers 
and  sizes  available  to  quotation  vendors, 
as  follows: 

(i)  Each  exchange  shall  at  aU  times 
such  exchange  is  open  for  trading, 
collect,  process  and  make  available  to 
quotation  vendors  the  best  bid,  the  best 
offer,  and  aggregate  quotation  sizes  for 
each  subject  security  Usted  or  admitted 
to  imlis^ed  trading  privileges  which  is 
commimicated  on  any  exdiange  by  any 
responsible  broker  or  dealer,  but  shall 
not  include: 

(A)  Any  bid  or  offer  executed 
immediately  after  communication  and 
any  bid  or  offer  communicated  by  a 
responsible  broker  or  dealer  other  than 
an  exchange  market  maker  which  is 
cancelled  or  withdrawn  if  not  executed 
immediately  after  communication;  and 

(B)  Any  bid  or  offer  communicated 
during  a  period  when  trading  in  that 
security  has  been  suspended  or  halted, 
or  prior  to  the  commencement  of  trading 
in  that  seciuity  on  any  trading  day,  on 
that  exchange. 

(ii)  Each  association  shall,  at  all  times 
that  last  sale  information  with  respect  to 
reported  securities  is  reported  pursuant 
to  an  effective  transaction  reporting 
plan,  collect,  process  and  make 
available  to  quotation  vendors  the  best 
bid,  best  offer,  and  quotation  sizes 
communicated  otherwise  than  on  an 
exchange  by  each  member  of  such 
association  acting  in  the  capacity  of  an 
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OnrC  market, maker  for  each  subject 
security  and  the  identity  of  that  member 
(excluding  atiy  bid  or  offier  executed 
immediately  after  communication), 
except  during  aijy  period  when  over- 
the-counter  trading  in  that  security  has 
been  suspenfied. 

(2)  Eaoi  exchange  shall,  with  respect 
to  each  published  bid  and  publisheid 
ofier  represoiting  a  bid  or  offisr  of  a 
member  for  a  subject  security,  establish 
and  maintaiTi  procedures  for 
ascertaining  and  disclosing  to  other 
members  of  that  exchange,  upon 
presentation  of  orders  sought  to  be 
executed  by  them  in  reliance  upon 
paragraph  (c)(2)  of  this  section,  the 
identity  of  the  responsible  broker  or 
dealer  who  made  such  bid  or  offer  and 
the  quotation  size  associated  with  it. 

(3}(i)  If,  at  any  time  an  exchange  is 
open  fbr  trading,  such  exchange 
determines,  pursuant  to  rules  approved 
by  the  Securities  and  Exchange 
Commissicm  pursuant  to  section  19(bM2) 
of  the  Act  (15  U.S.C.  78s(b){2)),  that  the 
level  of  trading  activities  or  the 
existence  of  unusual  market  conditions 
is  such  that  the  exchange  is  incapable  of 
collecting,  processing,  and  making 
available  to  quotation  vendors  the  data 
for  a  subject  security  required  to  be 
made  available  pursuant  to  paragraph 
(b)(1)  of  this  section  in  a  maimer  that 
accurately  reflects  the  current  state  of 
the  market  an  such  exchange,  such 
exchange  shall  immediately  notify  all 
specified  persons  of  that  determination. 
Upon  such  notification,  responsible 
brokers  or  dealers  that  are  members  of 
that  exchange  shall  be  relieved  of  their 
obligation  under  paragraph  (c)(2)  of  this 
section  and  luch  exchange  shall  be 
relieved  of  its  obligations  under 
paragraphs  (b)  (1)  and  (2)  of  this  section 
for  that  security:  provided,  however. 
That  such  e^tchange  will  continue,  to 
the  maximum  extent  practicable  under 
the  circumstBnces,  to  collect,  process, 
and  make  available  to  quotation  vendors 
data  fbr  thatjsecurity  in  accordance  with 
paragraph  (b^l)  of  Uiis  section. 

(iij  During  any  period  an  exchange,  or 
any  responsible  broker  or  dealer  that  is 
a  member  of  that  exchange,  is  relieved 
of  any  obligation  imposed  by  this 
section  for  any  subject  security  by  virtue 
of  a  notification  made  pursuant  to 
paragraph  (b)(3)(i)  of  this  section,  such 
exchange  shall  monitor  the  activity  or 
conditions  which  formed  the  basis  for 
such  notification  and  shall  immediately 
renotify  all  specified  persons  when  that 
exchange  is  bnce  again  capable  of 
collecting,  ptocessing,  and  making 
available  to  quotation  vendors  the  data 
for  that  security  required  to  be  made 
available  pursuant  to  paragraph  (b)(1)  of 
this  section  (n  a  manner  that  accurately 


reflects  the  current  state  of  the  market 
on  such  exchange.  Upon  such 
renotification,  any  exchange  or 
responsible  broker  or  dealer  which  had 
been  relieved  of  any  obUgation  imposed 
by  this  section  as  a  consequence  of  the 
prior  notification  shall  again  be  subject 
to  such  obligation. 

(4)  Nothing  in  this  section  shall 
preclude  any  exchange  or  association 
from  making  available  to  quotation 
vendors  indications  of  interest  or  bids 
and  offers  for  a  subject  security  at  any 
time  such  exchange  or  association  is  not 
required  to  do  so  piirsuant  to  paragraph 
(b)(1)  of  this  section. 

(5)(i)  Any  exchange  may  make  an 
election  for  purposes  of  paragraph 
(a)(25)(i)(B)  of  this  section  for  any 
covered  security,  by  collecting, 
processing,  and  making  available  bids, 
offers,  quotation  sizes,  and  aggregate 
quotation  sizes  in  that  security;  except 
that  for  any  covered  security  previously 
listed  or  admitted  to  unlisteid  trading 
privileges  on  only  one  exchange  and  not 
traded  by  any  OTC  market  maker,  such 
election  shall  be  made  by  notifying  all 
specified  persons,  and  shall  be  effective 
at  the  opening  of  trading  on  the  business 
day  following  notification. 

(ii)  Any  member  of  an  association 
acting  in  the  capacity  of  an  OTC  market 
maker  may  make  an  election  for 
purposes  of  paragraph  (a)(25)(ii)(B)  of 
this  section  for  any  covered  sec\irity.  by 
conuntmicating  to  its  association  bids, 
offers,  and  quotation  sizes  in  that 
seciu^ty;  except  that  for  any  other 
covered  security  listed  or  admitted  to 
unlisted  trading  privileges  on  only  one 
exchange  and  not  traded  by  any  other 
OTC  market  maker,  such  election  shall 
be  made  by  notifying  its  association  and 
aU  specified  persons,  and  shall  be 
effective  at  the  opening  of  trading  on  the 
business  day  following  notification. 

(iii)  The  election  of  an  exchange  or 
member  of  an  association  for  any 
covered  security  pursuant  to  this 
paragraph  (b)(5)  shall  cease  to  be  in 
effect  if  such  exchange  or  member 
ceases  to  make  available  or 
communicate  bids,  offers,  and  qiiotation 
sizes  in  sucfavecurity. 

(c)  Obligations  of  responsible  brokers 
and  dealers.  (1)  Each  responsible  broker 
or  dealer  shall  promptly  communicate 
to  its  exchange  or  association,  punniant 
to  the  procedures  established  by  that 
exchange  or  association,  its  best  bids, 
best  offers,  and  quotation  sizes  for  any 
subject  security. 

(2)  Subject  to  the  provisions  of 
paragraph  (c)(3)  of  this  section,  each 
responsible  broker  or  dealer  shall  be 
obligated  to  execute  any  order  to  buy  or 
sell  a  subject  security,  other  than  an 
odd-lot  order,  presented  to  it  by  another 


broker  or  dealer,  or  any  other  person 
belonging  to  a  category  of  persons  with 
whom  such  responsible  broker  or  dealer 
customarily  deals,  at  a  price  at  least  as 
favorable  to  sudi  buyer  or  seller  as  the 
responsible  broker's  or  dealer's 
published  bid  or  published  offer 
(exclusive  of  any  commission, 
commission  equivalent  or  differential 
customarily  charged  by  such 
responsible  broker  or  dealer  in 
connection  with  execution  of  any  such 
order)  in  any  amount  up  to  its  published 
quotation  size. 

(3)(i)  No  responsible  broker  or  dealer 
shall  be  obligated  to  execute  a 
transaction  for  any  subject  security  as 
provided  in  paragraph  (c)(2)  of  this 
section  to  purchase  or  sell  that  subject 
security  in  an  amount  greater  than  such 
revised  (quotation  if: 

(A)  Prior  to  the  presentation  of  an 
order  for  the  purchase  or  sale  of  a 
subject  seciuity.  a  responsible  broker  or 
dealer  has  communicated  to  its 
exchange  or  association,  purstiant  to 
paragraph  (c)(1)  of  this  section,  a  revised 
quotation  size;  or 

(B)  At  the  time  an  order  for  the 
purdiase  or  sale  of  a  subject  security  is 
presented,  a  responsible  broker  or  dealer 
is  in  the  process  of  effecting  a 
transaction  in  such  subject  security,  and 
immediately  after  the  completion  of 
such  transaction,  it  communicates  to  its 
exchange  or  association  a  revised 
quotation  size,  such  responsible  broker 
or  dealer  shall  not  be  obligated  by 
paragraph  (c)(2)  of  this  section  to 
purdiase  or  sell  that  subject  security  in 
an  amount  greater  than  such  revised 
quotation  size. 

(ii)  No  responsiUe  brokw  or  dealer 
shall  be  obligated  to  execute  a 
transaction  for  any  subject  security  as 
provided  in  paragraph  (c)(2)  of  th^ 
section  if: 

(A)  Before  the  order  sought  to  be 
executed  is  presented,  such  responsible 
broker  or  dealer  has  communicated  to 
its  exchange  or  association  pursuant  to 
paragraph  (c)(1)  of  this  section,  a  revised 
bid  or  offer,  or 

(B)  At  the  time  the  order  sought  to  be 
executed  is  presented,  such  responsible 
broker  or  dealer  is  in  the  process  of 
effecting  a  transaction  in  such  subject 
security,  and,  immediately  alter  the 
completion  of  such  transaction,  such 
responsible  broker  or  dealer 
communicates  to  its  exchange  or 
association  pursuant  to  paragraph  (c)(1) 
of  this  section,  a  revised  bid  or  offer. 
provided,  however.  That  such 
resptmsible  broker  or  dealo-  shall 
nonetheless  be  obligated  to  execute  any 
such  order  in  such  subject  security  as 
provided  in  paragraph  (c)(2)  of  this 
section  at  its  revised  bid  or  offer  in  any 
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amoiint  up  to  its  published  quotation 
size  at  revised  quotation  size. 

(4)  Subject  to  the  provisions  of 
paragraph  (b)(4)  of  this  section: 

(i)  No  exchange  or  OTC  market  maker 
.  may  make  available,  disseminate  or 
otherwise  communicate  to  any 
quotation  vendor,  directly  or  indirectly, 
for  display  on  a  terminal  or  other 
display  device  any  bid.  offer,  quotation 
size,  ot  aggregate  quotation  size  for  any 
covered  security  which  is  not  a  subject 
security  with  respect  to  sudi  exchange 
or  OTC  market  maker;  and 

(ii)  No  quotation  vendor  may 
disseminate  or  display  on  a  terminal  or 
other  display  device  any  bid.  ofisr. 
quotation  size,  or  aggregate  quotation 
size  from  any  exchange  or  OTC  maricet 
maker  for  any  covered  security  which  is 
not  a  subject  security  with  respect  to 
such  exchange  or  OTC  market  maker. 

(5)(i)  Entry  of  any  priced  order  for  a 
covered  security  by  an  exchange  market 
maker  or  OTC  market  maker  in  that 
security  into  an  electronic 
commimications  network  that  widely 
dimH»Tii«""*«««  such  order  shall  be 
deemed  to  be: 

(A)  A  bid  or  offer  under  this  section, 
to  be  commimicated  to  the  market 
maker's  exchange  or  association 
pursuant  to  paragraph  (c)  of  this  section 
for  at  least  the  minimum  quotation  size 
that  is  required  by  the  rules  of  the 
market  maker's  exchange  or  association 
if  the  priced  order  is  for  the  accoimt  of 
a  market  maker,  or  the  actual  size  of  the 
ardei  up  to  the  minimum  quotation  size 

^  required  if  the  priced  order  is  for  the 
account  of  a  customer,  and 

(B)  A  communication  of  a  bid  or  offer 
to  a  quotation  vendor  for  display  on  a 
display  device  for  purposes  of 
paragraph  (c)(4)  of  this  section. 

(ii)  An  exdiange  market  maker  or 
OTC  market  maker  that  has  entered  a 
priced  order  for  a  covered  sectirity  into 
an  electronic  communications  netwoiic 
that  widely  disseminates  such  order 
shall  be  deemed  to  be  in  compliance 
with  paragraph  (c)(5)(i)(A)  of  this 
section  if  the  electronic 
communications  network: 

(A)  Provides  to  an  exchange  or 
association  (or  an  exclusive  processor 
acting  on  behalf  of  one  or  more 
exchanges  or  associations)  the  prices 
and  sizes  of  the  orders  at  the  highest 
buy  price  and  the  lowest  sell  price  for 
such  security  entered  in,  and  widely 
disseminated  by,  the  electronic 
commimications  network  by  exchange 
market  makers  and  OTC  market  makers 
for  the  covered  security,  and  such  prices 
and  sizes  are  included  in  the  quotation 
data  made  available  by  the  exchange, 
association,  or  exclusive  processor  to 


quotation  vendors  pursuant  to  this 
section;  and 

(B)  Provides,  to  any  Ixoker  or  dealer, 
the  abihty  to  effect  a  transaction  with  a 
priced  Older  widely  disseminated  by  the 
electronic  communications  netwoiii 
entered  thoein  by  an  exchange  market 
maker  or  OTC  market  maker  that  is: 

(1)  Equivalent  to  the  abiUty  of  any 
broker  or  dealer  to  eSsct  a  transaction 
with  an  exchange  market  maker  or  OTC 
market  maker  pursuant  to  the  rules  of 
the  exchange  or  association  to  whidi  the 
electronic  commimications  network 
suppUes  such  bids  and  oCf«s;  and 

[2i  At  the  price  of  the  highest  priced 
buy  order  or  lowest  priced  sell  order,  or 
better,  for  the  lesser  of  the  aunulative 
size  of  such  priced  orders  entered 
therein  by  exchange  maricet  makers  or 
OTC  market  makers  at  such  price,  or  the 
size  of  the  execution  sought  by  the 
broker  or  dealer,  for  the  covoed 
security. 

(d)  Exemptions.  The  Commission  may 
exempt  from  the  provisions  of  this 
section,  either  unconditionally  or  on 
specified  terms  and  conditions,  any 
responsible  broker  or  dealer,  electronic 
communications  network,  exchange,  or 
association  if  the  Commission 
determines  that  such  exemption  is 
consistent  with  the  public  interest,  the 
protection  of  investors  and  the  removal 
of  impediments  to  and  perfection  of  the 
mechanism  of  a  national  market  system. 

4.  Section  240.1lAcl-4  is  added  to 
read  as  follows: 

f24ai1Ae1-4    DisptayorcusloiMrimtt 


(a)  Definitions.  For  purposes  of  this 
section: 

(1)  The  term  association  shaU  mean 
any  association  of  brokers  and  dealers 
registered  pursuant  to  Section  ISA  of 
the  Act  (15  U.S.C.  78o-3). 

(2)  The  terms  best  bid  and  best  offer 
shall  have  the  meaning  provided  in 
§240.1lAcl-l(a)(3). 

(3)  Hie  terms  bid  and  offer  shall  have 
the  meaning  provided  in  §  240. 11  Ac  1- 
1(a)(4). 

(4)  The  term  block  size  shall  mean  any 
ordw: 

(i)  Of  at  least  10,000  shares;  or 
(ii)  For  a  quantity  of  stock  having  a 
maricet  value  of  at  least  $200,000. 

(5)  The  term  covered  security  shall 
mean  any  "reported  seciuity"  and  any 
other  security  for  which  a  transaction 
report,  last  sale  data  or  quotation 
information  is  disseminated  through  an 
automated  quotation  system  as 
described  in  section  3(a)(51)(A)(ii)  of  the 
Act  (15  U.S.C.  78c(a)(51)(A)(ii)). 

(6)  The  term  customer  limit  order 
shall  mean  an  order  to  buy  or  sell  a 
covered  security  at  a  specified  price  that 


is  not  far  the  account  of  either  a  broker 
or  dealer,  provided,  however.  That  the 
term  customer  limit  ordw  shall  include 
an  order  transmitted  by  a  brtdur  or 
dealer  on  b^alf  of  a  customer. 

(7)  Tlie  term  electronic 
communications  network  shall  have  the 
meaning  provided  in  §  240.1lAcl- 

.1(a)(8). 

(8)  The  term  exchange-traded  security 
shall  have  the  meaning  provided  in 
§240.1lAcl-l(a)(10). 

(9)  The  term  OTC  market  maker  shall 
mean  any  dealer  who  holds  itself  out  as 
being  willing  to  buy  from  and  sell  to  its 
customers,  or  otherwise,  a  covered 
security  for  its  own  account  on  a  regular 
or  continuous  basis  otherwise  than  on  a 
national  securities  exchange  in  amounts 
of  less  than  block  size. 

(10)  The  term  reported  security  shall 
have  the  meaning  provided  in 
S240.11Acl-l(a)(20). 

(b)  Specialists  and  OTC  market 
makers.  For  all  covered  securities: 

(1)  Each  member  of  an  exchange  that 
is  registered  by  that  exchange  as  a 
specialist,  or  is  authorized  by  that 
exchange  to  perform  functions 
substantially  similar  to  that  of  a 
specialist,  shall  publish  immediately  a 
bid  or  offer  that  reflects: 

(i)  The  price  and  the  full  size  of  each 
customer  limit  order  held  by  the 
spedaUst  that  is  at  a  price  that  would 
improve  the  bid  or  offer  of  such 
specialist  in  such  security;  and 

(ii)  The  full  size  of  each  customer 
limit  order  held  by  the  specialist  that: 

(A)  Is  priced  equal  to  the  bid  or  offer 
of  such  specialist  for  such  security; 

(B)  Is  priced  equal  to  the  natioiial  best 
bid  or  offer;  and 

(C)  Represents  more  than  a  de 
minimis  change  in  relation  to  the  size 
associated  with  the  spedaUst's  bid  or 
offer. 

(2)  Each  registered  broker  or  dealer 
that  acts  as  an  OTC  maricet  maker  shall 
publish  immediately  a  bid  or  offer  that 
reflects: 

(i)  The  price  and  the  full  size  of  each 
customer  limit  order  held  by  the  OTC 
maricet  maker  that  is  at  a  price  that 
would  improve  the  bid  or  offer  of  such 
OTC  maricet  maker  in  such  security;  and 

(ii)  The  full  size  of  each  customer 
limit  order  held  by  the  OTC  market 
maker  that: 

(A)  Is  priced  equal  to  the  bid  or  offer 
of  such  OTC  market  maker  for  such 
security; 

(B)  Is  priced  equal  to  the  national  best 
bid  or  offer;  and 

(C)  Represents  more  than  a  de 
minimis  change  in  relation  to  the  size 
associated  with  the  OTC  maricet  maker's 
bid  or  offer. 
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(c)  Exceptpns.  The  requiraments  in 
paragraph  (b)  of  this  section  shall  not 
apply  to  any  customer  limit  order 

(1)  That  is  executed  upon  receipt  of 
the  order. 

(2)  That  is  placed  by  a  customer  who 
expressly  recyiests,  either  at  the  time 
that  the  ordet  is  placed  or  prior  thereto 
pursuant  to  an  individually  negotiated 
agreement  with  respect  to  such 
custcHner's  oaders,  that  the  order  not  be 
displayed. 

(3)  That  is  «n  odd-lot  order. 

(4)  That  is  a  block  size  order,  unleav 
a  customer  placing  such  aidu  requests 
that  the  ordes  be  displayed. 


196 


(5)  That  is  delivered  immediately 
up<Hi  receipt  to  an  exchange  or 
association-sponsored  system,  or  an 
electronic  communications  netw(»k  that 
complies  with  the  requirements  of 

S  240.11Acl-l(c)(5)(U)  with  respect  to 
that  order. 

(6)  That  is  delivered  immediately 
upon  receipt  to  another  exchange 
member  or  OTC  market  maker  tibat 
complies  with  the  requirements  of  this 
section  with  respect  to  that  order. 

(7)  That  is  an  "all  or  none"  OTder. 

(d)  Exemptions.  The  Commission  may 
exempt  from  the  provisions  of  this 
section,  either  unconditionally  or  on 


specified  terms  and  conditions,  any       « 
responsible  broker  or  dealer,  electronic 
communications  network,  exchange,  or 
association  if  the  Commission 
determines  that  such  exemption  is 
consistent  with  the  public  interest,  the 
protection  of  investors  and  the  removal 
of  impediments  to  and  perfection  of  the 
mechanism  of  a  national  market  system. 

Dated:  September  6. 1996. 
By  the  Cammission. 
MarganlH.  MhrFarlsMi. 

DBputy  Secretary.      . 

[FR  Doa  96-23210  Filed  9-11-96: 8:45  am] 
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SECURTTIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  240 

[FMaaM  No.  34-37ft20:  File  No.  87-22-9^ 

nN3235-AH00 

Proposed  Quote  Rule  Amendment 

AGENCY:  Securities  and  Exchange 

Commission. 

ACnON:  Proposed  rulemaking. 

SUMMARY:  The  Securities  and  Exchange 
Commission  ("Commission")  today  is 
proposing  an  amendment  to  Rule 
llAcl-1  ("Quote  Rule")  imder  the 
Securities  Exchange  Act  of  1934.  The 
proposed  amendment  reinforced  the 
Commission's  recent  initiatives  to  foster 
market  Uquidity,  transparency  and 
efficiency.  The  amendment  to  the  Quote 
Rule  will  mandate  continuous  two- 
sided  quotations  from  over-the-counter 
("OTC")  market  makers  and  exchange 
specialists  that  accoimt  for  more  than 
1%  of  the  transaction  volume  in  a 
seciirity  included  on  the  Nasdaq  Stock 
Market  ("Nasdaq  seciuity"). 
DATES:  Comments  should  be  submitted 
on  or  before  November  12, 1996. 
ADDRESSES:  Interested  persons  should 
submit  three  copies  of  their  written 
data,  views  and  opinions  to  Jonathan  G. 
Katz,  Secretary,  Seciuities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Comments  also 
may  be  submitted  electronically  at  the 
following  E-mail  address:  rule- 
conunent8@sec.gov.  All  comment  letters 
should  refer  to  File  Number  S7-22-96; 
this  file  number  should  be  included  on 
the  subject  line  if  E-mail  is  used. 
Comment  letters  will  be  made  available 
for  public  inspection  at  the 
Commission's  Public  Reference  Room, 
Room  1024,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Electronically 
submitted  comment  letters  will  be 
posted  on  the  Commission's  Internet 
v,eh  site  (http://www.sec.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
Gail  A.  Marshall,  202/942-7129, 
Attorney,  Office  of  Market  Supervision, 
Division  of  Market  Regulation, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Mailstop  5-1, 
Washington,  DC  20549. 
SUPPLEMENTARY  INF0RMATK3N:  The 
commission  is  publishing  for  comment 
proposed  amendment  to  Rule  llAcl-1* 
under  the  Securities  Exchange  Act  of 
1934  ("Exchange  Act").* 


L  Introduction  and  Background 

Today  in  a  related  release,^  the 
Commission  adopted  the  Display  Rule 
and  amendments  to  the  Quote  Rule 
under  the  exchange  Act.*  The  new  rule 
and  amendments  are  designed  to  reduce 
the  effects  of  hidden  markets  and 
enhance  transparency,  further 
permitting  investors  to  evaluate  the 
execution  quality  of  their  orders.*  The 
Commission  received  152  comment 
letters  on  the  aforementioned 
proposals  *  and  has  determined  to 
propose  an  additional  amendment  to  the 
Quote  Rule  in  response  to  an  issue 
raised  by  some  commenters. 

Congress,  in  the  Securities  Acts 
Amendments  of  1975  ("1975 
Amendments"),^  authorized  the 
Conunission  to  facilitate  the 
development  of  a  national  market 
system  ("NMS")  for  U.S.  equity 
securities  by  improving  price  discovery, 
liquidity,  and  competition  among  OTC 
market  makers  "  and  exchange 
specialists.  Moreover,  the  Commission 
is  authorized,  under  Sections 
llA(c)(l)(B)  and  (F)  of  the  Exchange 
Act,*  to  assure  the  prompt,  accurate  and 
reliable  distribution  of  quotation 
information  and  to  assure  the  fairness 
and  usefulness  of  the  form  and  content 
of  such  information. 

The  Quote  Rule  requires  all  national 
securities  exchanges  and  associations  ^° 
to  establish  and  maintain  procedures  for 
collecting  from  their  members,  bids, 
offers,  and  quotation  sizes  with  respect 


'17CFR240.11AC-1. 

'  15  U.S.C  78a  to  7S7i  (1988). 


>  See  Securities  Exchange  Act  Release  No.  37619 
(August  29. 1996)  ("Adopting  Release"). 

'  The  Conunission  proposed  the  new  rule  and  the 
amendments  to  the  Quote  Rule  for  public  comment 
in  October  199S.  See  Securities  Exchange  Act 
Release  No.  36310  (September  29,  1995).  60  FR 
52792  (October  10,  1995)  ("Proposing  Release"). 
The  Conunission  subsequently  extended  the 
comment  period.  See  also  Securities  Exchange  Act 
Release  No.  36718  (January  16. 1996).  61  FR  1S4S 
(January  22. 1996). 

*  See  Adopting  Release,  tupra  note  3. 

*The  comment  letters  and  a  summary  of 
comments  have  been  placed  in  Public  File  Na  S7- 
30-45,  which  is  available  for  inspection  in  the 
Commission's  Public  Reference  Room.  Commenters 
included  77  individual  investors,  10  industry 
associations,  7  self-regu>atory  organizatioits,  8 
academics,  41  market  participants,  and  the  United 
States  Department  of  Justice. 

'Pub.  L.  No.  94-29.  89  Stat  97  (1975). 

•As  used  in  this  release,  the  term  OTC  markM 
maker  includes  any  dealer  who  holds  itself  out  as 
being  willing  to  buy  from  and  sell  to  its  customers, 
or  otherwise,  a  covered  security  for  its  own  account 
on  a  regular  or  continuous  basis  otherwrise  than  on 
an  exchange  in  amounts  of  less  than  block  size.  See 
section  240.1lAcl-l(aKl2). 

•15U.S.C78k-i. 

'"Section  15A  of  the  Exchange  Act  defines  the 
requirements  to  become  a  national  securities 
association  registered  with  the  Commission.  The 
National  Association  of  Securities  Dealers 
("NASD")  is  the  only  association  of  brokers  and 
dealers  that  is  registered  as  a  national  securities 
association.  IS  U.S.C  7Bo-3. 


to  any  subject  security,^*  and  for  making 
such  bids,  offers,  and  sizes  available  to 
quotation  vendors,  it  also  requires  every 
exchange  specialist  and  OTC  market 
maker  to  promptly  communicate  to  its 
exchange  or  association,  pursuant  to 
procedures  established  by  the  exchange 
or  association,  its  bids,  offers  and 
quotation  sizes.  ^^  in  addition,  the  Quote 
Rule  requires  that,  subject  to  certain 
exceptions,  the  broker  or  dealer 
responsible  for  communicating  a 
quotation  for  a  security  shall  be 
obligated  to  execute  any  order  presented 
to  it,  other  than  an  odd-lot  order,  by 
another  broker  or  dealer,  or  any  other 
person  belonging  to  a  category  of 
persons  with  whom  such  responsible 
broker  or  dealer  customarily  deals,  at  a 
price  at  least  as  favorable  as  its 
published  bid  or  offer  in  any  amount  up 
to  its  published  quotation  size.^^ 

Tlie  Commission  proposes  to  amend 
the  Quote  Rule  to  require  exchange 
specialists  and  OTC  market  makers  to 
pubUsh  quotations  for  any  Nasdaq 
security  when  the  exchange  specialist  or 
OTC  market  maker  is  responsible  for 
more  than  1%  of  the  aggregate  trading 
volume  for  that  security  for  the  most 
recent  calendar  quarter.'*  Upon  the 
effective  date  of  the  most  recent 
amendment  of  the  CJuote  Rule,  the 
mandatory  quotation  requirement  will 
apply  to  exdiange  specialists  and  OTC 
market  makers  that  trade  more  than  1% 
of  the  aggregate  trading  volume  for  an 
exchange-listed  security  for  the  most 
recent  calendar  quarter. 

n.  Discussion 

Since  the  Quote  Rule  was  adopted  in 
1978,**  transaction  volume  on  the 
Nasdaq  Stock  Market  ("Nasdaq")  has 
grown  substantially.  In -1985  there  were 
20.7  billion  shares  traded  on  Nasdaq  »• 
compared  with  the  more  than  100 


>i  Paragraph  (aK25)  of  the  Quote  Rule,  as 
amended,  defines  "subject  security"  to  include 
exchange-listed  securities  for  which  an  OTC  market 
maker  or  exchange  specialist  trades  more  than  1% 
of  the  aggregate  trading  volume,  as  well  as  any  other 
security  for  which  an  OTC  market  maker  or 
specialist  has  in  effect  an  election  to  provide 
quotes. 

''This  is  referred  to  as  the  "mandatofy 
participation"  requirement  of  the  Quote  Rule.  See 
S240.11Acl-l(c)(l). 

"This  is  referred  to  as  the  "firameas" 
requiivment  of  the  Quote  Rule.  See  S  240.1  lAcl- 
i(cM2). 

'*  NASD  rules  already  require  OTC  market 
makers  in  Nasdaq  securities,  once  they  elect  to 
disseminate  quotations,  to  register  and  maintain 
continuous  two-sided  quotations.  See  NASD  Rule 
4613.  The  Commission  believes  the  proposed 
amendments  are  consistent  with  the  existing  NASD 
requirements. 

'>  See  Securities  Exchange  Act  Release  No.  14415 
Qanuary  26, 1978).  43  FR  4342  (February  1. 1978). 

'•  See  The  Nasdaq  Stock  Market  1966  Fad  Book 
at4. 
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billion  sharas  traded  in  1995.*'  Today 
Nasdaq  is  hcHne  to  many  companies  that 
meet  the  listing  requirements  of  the 
primary  exchanges,  whereas  in  1978 
securities  listed  on  exchanges  and  those 
quoted  on  Nisdaq  had  more  disparate 
trading  charfcteri^cs  and  the  Quote 
Rule  reflected  those  disparities.  The 
Conunission  questions  whether 
disparate  treatment  of  market  makers  in 
ore  and  listed  securities  within  the 
Quote  Rule  is  still  warranted  in  Ught  of 
the  considerable  growth  in  the  Nasdaq 
market  in  th«  last  decade. 

The  Conunission  adopted  today  an 
amendment  to  the  Quote  Rule  that 
broadens  the  definition  of  subject 
security  to  ii|clude  any  exchange-listed 
security  for  ifrhich  an  OTC  market 
maker  or  exchange  specialist  accounts 
for  more  than  1%  of  the  aggregate 
transaction  volume  for  the  most  recent 
calmdar  quarter.*'  An  efbct  of  this 
amendment  is  to  require  OTC  market 
makers  and  oxchange  specialists  to 
provide  continuous  two-sided 
quotations  for  any  exchange-listed 
security  when  they  are  responsible  for 
more  than  1%  of  the  aggregate 
transaction  voliune  in  that  security. 
Prior  to  this  amendment,  mandatory 
quotations  w^re  only  required  from  OHTC 
market  makers  and  exchange  specialists 
who  transacts  more  than  1%  of  the 
volume  in  a  Rule  19c-3  security.*'  The 
Commission  adopted  the  amendment  to 
the  dafinitioii  to  improve  transparency 
and  provide  iivestors  with  information 
about  signifioant  mari»t  participants. 

Some  commenterg,  in  response  to  the 
Proposing  Release,  suggested  the 
QMnmission  further  ImfHtxve 
transparency  by  extending  the  quotation 
requirements  of  the  Quote  Rule  to 
Nasdaq  aecurities.20  The  Commissirai. 


"  S&e  Tim  N(uihq  Stock  hIarkM  1996  Fact  Book 
«t  3S.  in  additioo,  with  unliMad  trading  privilage* 
»»**«<♦<  ng  to  NM4aq  McuritiM.  punotnt  to 
tempocary  CominiMion  approval  of  a  joint  industry 
plan,  axrtiango  (pacialisu  may  ultimataly  tianaact 
iignlfiram  volunis  In  thma  tacuritiaa.  See 
Sacoritiaa  Exchange  Act  Relaaae  No.  369es  Qtilarch 
18. 1998),  61  FR  12122  (March  25.  1996). 

"Sae  S240.nAcl-l(a)(25). 

»•  S«»  $  240.  l9q-3.  Exchanga  Act  Ruh  19c-3 
prohibitj  th«  apptication  of  oS-board  trading 
restrictions  to  Mouities  that:  (1)  Ware  not  tradad 
on  an  exchange  before  April  26,  1979;  or  (2)  ware 
traded  on  an  axcliange  on  April  26. 1979.  but 
caaaad  to  ba  tradad  on  an  inrrK^T^y  (or  any  pariod 
of  time  tfaweafter.  Accordingly,  exchanga-tiadad 
•acurities  not  sufatact  to  off-board  trading 
taatrictions  are  refarrad  to  as  Rule  19-3  tacuritiaa. 
and  exrhanga-trajad  securities  subject  to  off-board 
trading  laatrictiaoi  are  referred  to  as  non-Rule  19c- 
3  tacuritiaa. 

"See  Lattar  from  Andrew  E.  Paldman,  Director 
and  Associate  Geaeral  Counsel.  Smith  Barney,  to 
Jonathan  G.  Kati.  Secretary.  SBC.  dated  Janua^  29, 
1996  ("Smith  Barvey  Letter'!  and  Letter  from 
foaeph  R.  Hardiman.  President.  The  National 
Association  of  SaCorities  Dealers.  Inc.  to  Jonathan 


consistent  with  the  ob|ectives  of  the 
1978  Amendments  and  the  amendments 
adopted  today,  is  proposing  to  amend 
the  definition  of  "subject  security" 
further  to  include  any  covered 
security  **  for  which  the  volume 
executed  during  the  most  recent 
calendar  quarter  by  an  exchange 
specialist  or  an  OTC  market  maker  in 
the  security  constitutes  more  than  1%  of 
the  aggregate  trading  volume  for  such 
security.'^  The  effect  of  this  proposed 
amendment  would  be  to  require  any 
OTC  market  maker  or  exchmige 
specialist  in  a  covered  security 
responsible  for  more  than  1%  of  the 
transaction  volume  in  that  security  to 
disseminate  continuous  two-sided 
quotations  publicly. 

Presently,  the  Quote  Rule  permits,  but 
does  not  require,  an  OTC  market  maker 
or  exchange  speciaUst  trading  Nasdaq 
securities  to  quote  a  two-sidml  market.^^ 
Consequently,  there  could  be  OTC 
market  makws  and  exchange  speciahsts 
whose  trading  constitutes  more  than  a 
de  minimis  percentage  of  the  vohune  in 
a  particular  Nasdaq  security  that  do  not 
provide  continuous  two-sided 
Quotations.  The  Commission  beUeves 
this  potentially  reduces  transparency, 
thereby  depriving  the  pubUc  of 
meaningful  information  about  the 
buying  and  selling  interest  of  significant 
market  participants.  The  proposed 
amendment  is  intended  to  enhance 
transparency  by  mandating  continuous 
two-sided  quotations  from  OTC  market 
makers  and  exchange  specialists  that 
account  for  more  tlutn  1%  of  the 
transaction  volume  for  a  Nasdaq 
security.  The  proposed  amendment  also 


G.  Katx.  Sacratary,  SEC.  dated  lanuary  28. 1986 
r'NASD  Latter"). 

*'  The  term  "covered  security"  is  defined  in  the 
Quote  Rule  to  mean  any  reporied  security  and  any 
other  security  for  which  a  transaction  report,  last 
tale  data  or  quotation  information  is  disaaminatad 
through  an  automated  quotation  system  as 
dascrilMd  in  aaction  3  (aXSlXAXU)  of  the  Exchange 
Act  (15  U.S.C  78c(aK5lMAXU).  The  term  "reported 
security"  is  defined  in  the  Quote  Rule  to  mean  any 
security  or  class  of  securities  for  which  tranaactino 
reports  are  collected,  prooesaed  and  made  available 
pursuant  to  an  effective  reporting  plan.  See 
Pwagraphs  (aX6)  and  (a)(20)  of  ibila  llAcl-1. 

"The  Commission  first  propoaad  anMiw^ttig  the 
Quote  Rule  to  raquire  OTC  markat  nwkars 
raepoBsible  for  more  than  1%  of  the  'W'fP" 
trading  volume  in  NMS  securities  to  diaaaminata 
continuous  two-sided  quotations  over  tan  yaara^a 
See  Securities  Exchange  Act  Ralaaaa  No.  17583 
(February  27. 1981),  46  FR  15713  (March  9, 1981). 
The  Commission  did  not  adopt  the  prt>poaal 
because,  at  that  time,  it  believed  that  than  ware 
sufficient  economic  incentives  to  mandate 
meaningful  quotation  dissemination  from  OTC 
market  makers.  Moreover,  the  Commission  believed 
that  meaningless  quotations  would  only  burden 
already  taxed  vendor  quotation  systems.  See 
Securities  Exchange  Act  Release  No.  18482 
(February  11, 1982).  47  FR  7399  (Fafaruary  W, 
1982). 

"See  S  24aiiAcl-i(bK5Xii). 


would  eliminate  artificial  regulatory 
distinctions  between  Nasdaq  seciuities 
and  exchange-listed  securities. 

m.  Request  Cor  Comment 

The  Commission  invites  comment  on 
the  issues  raised  in  this  release, 
specifically,  expanding  the  definition  of 
subject  security  to  include  a  1%  volume 
threshold  for  Nasdaq  securities.  The 
Commission  requests  comments  on  the 
practical  implications  of  the 
amendment,  including  the  anticipated 
costs  and  benefits  associated  therewith. 

The  Commission  requests  comments 
generally  on  whether,  upon 
implementation  of  other  initiatives 
adopted  today,  OTC  markets,  exchange 
speciahsts,  and  investors  would  benefit 
from  the  new  proposal.  The 
Commission  also  requests  comment 
concerning  whether-suffident 
similarities  exist  among  trading  of 
Nasdaq  securities  and  exchange-listed 
securities  to  Mrarrant  extension  of  the 
1%  rule  to  Nasdaq  securities  when 

Ereviously  applicable  only  to  exchange- 
sted  securities.  In  addition,  the 
Commission  requests  comment  on 
whether  the  1%  threshold  is  an 
appropriate  threshold  with  respect  to 
Nasdaq  securities. 

The  Commission  also  is  interested  in 
alternatives  to  this  proposal  that  would 
better  meet  the  aforementioned 
objectives. 

Finally,  the  Commission  requests 
comment  on  whether  the  proposed 
amendment,  if  adopted,  would  have  an 
adverse  effect  on  competition  or  would 
impose  a  burden  on  competition  that  is 
neither  necessary  nor  appropriate  in 
furthering  the  purposes  of  the  Exchange 
Act.  Comments  on  the  proposal  will  be 
considered  by  the  Commission  in 
complying  with  its  responsibilities 
under  section  23(a)(2)  of  the  Exchange 
Act. 

rv.  Summary  of  the  Initial  RegulatcHry 
Flexiiiility  Analysis 

The  Commission  has  prepared  an 
Initial  Regulatory  Flexibihty  Analysis 
("IRFA")  in  accordance  with  5  U.S.C 
603  regarding  the  proposed 
amendments  to  Riile  llAcl-1  and  Rule 
llAcl-4.  The  following  summarizes  the 
conclusions  of  the  IRFA. 

The  IRFA  uses  certain  definitions  of 
"small  entities"  adopted  by  the 
Commission  for  purposes  of  the 
Regulatory  Flexibility  Act.  In  the  IRFA. 
the  CcHnmission  states  that  the 
amendment  to  the  Quote  Rule  is 
proposed  to  ensure  that  exchange 
speciahsts  and  OTC  market  makers  in 
covered  securities  adhere  to  the  firm 
quote  reporting  obUgations.  The  IRFA 
notes  that  the  proposed  Quote  Rule 
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amendment  would  require  OTC  marirat 
makers  and  exchange  specialists  to 
communicate  quotes  if  they  trade  more 
than  1%  of  a  security  included  on  the 
Nasdaq  Stock  Maricet,  thus  improving 
transparency  in  Nasdaq  securities. 
A  copy  of  the  Initial  Regidatory 
Flexibility  Analysis  may  be  obtained  by 
contacting  Gail  MarshaU,  Division  of 
Market  Relation,  SEC,  450  Fifth 
Street,  NW.,  Washington.  DC  20549. 

V.  PaperwiHrk  Rednctkni  Act 

Certain  provisionis  of  Rule  llAcl-1, 
as  amended  (the  "Quote  Rule"),  contain 
"collection  of  information" 
requirements  within  the  meaning  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.)  ("PRA"),  and  the 
Commission  has  submitted  them  to  the 
Office  of  Management  and  Budget 
("C^4B")  for  review  in  accordance  with 
44  U.S.C.  3507(d)  and  5  CFR  1320.11 
and  1320.12.  The  title  for  the  collection 
of  information  is:  "Rule  llAcl-1." 
Providing  information  in  response  to  the 
collections  of  information,  as  discussed 
below,  is  mandatory,  and  such 
responses  are  not  kept  confidential.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  valid  OMB  control  number. 

In  September  1995,  the  Commission 
proposed  amendments  to  the  Quote 
Rule  as  part  of  its  proposal  to  improve 
the  handling  and  execution  of  customer 
orders.  2*  The  preamble  of  that  release 
included  a  PRA  section  describing,  in 
part,  how  the  proposed  amendments 
would  affect  the  number  of  respondents 
and  the  collections  of  information 
already  contained  in  the  Quote  Rule. 
Those  proposed  amendments,  as 
modified  in  part  in  response  to  , 
comments  received,  have  been  adopted 
and  are  published  elsewhere  in  the 
Federal  Register  today.^'  This  release 
provides  new  estimates  of  the  overall 
burden  in  responding  to  collections  of 
information  under  the  Quote  Rule  as  a 
whole,  both  as  amended  and  in  light  of 
the  additional  amendment  proposed 
today.2« 

The  Quote  Rule  contains  two  related 
collections  of  information  necessary  to 
disseminate  to  the  public  market 
makers'  published  quotations  to  buy 
and  sell  securities.  The  first  collection 
of  information  is  found  Lq  17  CFR 
240.1lAcl-l(c).  This  reporting 
requirement  obligates  each  "responsible 


broker  or  dealer,"  as  defined  imder  the 
rule,  to  communicate  to  its  exchange  or 
association  its  best  bids,  best  offers,  and 
quotation  sizes  fw  any  subject  security, 
as  defined  imder  the  rule.  The  second 
collection  of  information  is  found  in  17 
CFR  240.1lAcl-l(b).  TTiis  reporting 
requirement  obligates  each  exchange 
and  association  to  make  available  to 

a  notation  vendors  for  dissemination  to 
le  public  the  best  bid,  best  oBer,  and 
aggregate  quotaticm  size  for  each  subject 
seciuity.2'  Brokers,  dealers,  other 
market  partidpxants,  and  members  of  the 
public  rely  on  published  quotation 
information  to  determine  the  best  price 
and  maricet  for  execution  of  customer 
orders. 

For  the  reporting  obligation  under 
Rule  llAcl-l(c),  the  likely  respondents 
are  OTC  market  makers  and  exchange 
specialists.  The  Commission  estimates 
that  there  are  approximately  180 
exchange  specialists  and  570  OTC 
market  maker  respondents  to  this 
collection  of  information.  Each 
exchange  specialist  will  respond  (i.e., 
report  or  update  bids,  offers,  and 
quotation  sizes)  on  average 
approximately  806,000  times  per  year 
(including  customer  limit  orders 
reflected  in  the  quotes),  while  each  OTC 
maricet  maker  will  respond  on  average 
approximately  124,000  times  per  year, 
lliese  figures  are  based  on  a  252  trading 
day  year.  The  total  annual  tinje  burden 
for  each  exchange  specialist  is  estimated 
to  be  672  hours,  while  the  total  annual 
time  burden  for  each  OTC  market  maker 
is  estimated  to  be  103  hours.  These 
figures  are  based  on  an  estimate  of  three 
seconds  per  response  (i.e.,  the  time  it 
takes  to  update  a  quote).  The  annual 
aggregate  burden  for  all  respondents 
combined  is  estimated  to  be  120,960 
hours  for  exchange  specialists,  and 
58,710  hours  for  OTC  market  makers.** 


"  60  FR  at  52809. 

"  See  supra  note  3. 

^*  When  originally  promulgated,  the  collections 
of  infonnation  contained  in  the  Quote  Rule  were 
not  required  to  be  submitted  for  OMB  review  under 
the  version  of  PRA  that  was  in  effect  before  October 
1995.  See  5  CFR  1320.12(b). 


"  A  third  reporting  requirement  under  the  Quote 
Rule,  as  amended  at  17  CFR  240.11Acl-l(c)(5).  will 
give  ECNs  the  option  of  reporting  to  an  exchange 
or  association  for  public  dissemination,  on  behalf 
of  their  OTC  market  maker  or  exchange  specialist 
customers,  the  best  priced  orders  and  the  full  size 
for  such  orders  entered  by  market  makers,  to  satisfy 
such  market  makers'  reporting  obligation  under 
Rule  llAcl-l(c).  Because  this  reporting 
requirem^t  is  an  alternative  method  of  meeting  the 
market  makers'  reporting  obligation,  and  because  it 
is  directed  to  nine  or  fewer  persons  (ECNs),  this 
collection  of  information  is  not  subject  to  OMB 
review  under  the  PRA. 

"The  Commission  also  estimates  that  each  OTC 
market  maker  on  average  will  display  in  its  owm 
quotation,  or  transmit  to  another  market  participant 
for  display,  approximately  42,000  limit  orders  per 
year.  This  translates  into  an  additional  annual  time 
burden  per  OTC  market  maker  respondent  of  35 
hours  and  an  additional  aggregate  time  burden  for 
all  OTC  market  maker  respondents  of  19,950  hours. 
The  Commission  has  included  these  figures  in  its 
PRA  burden  estimate  for  the  collection  of 
information  udner  the  Display  Rule,  17  CFR 
240.HAC1-4. 


The  Commission  notes  that  the  rules  of 
the  various  exchanges  and  the  NASD 
generally  already  require  exchange 
specialists  and  market  makers  to 
publish  quotations  in  those  securities 
for  which  they  act  as  market  makers  and 
publish  two-sided  quotations.'* 

The  new  amendment  to  the  Quote 
Rule  proposed  by  this  release, 
spedncaily  the  change  to  the  definition 
of  "subject  security"  under  paragraph 
(a)(25)  of  Rule  llAcl-1,  would  require 
an  exchange  specialist  or  OTC  ma»et 
maker  to  fulfill  the  reporting  obligation 
under  paragraph  (c)  if  such  specialist's 
exchange  or  market  maker  accounts  for 
more  than  one  percent  of  the  aggregate 
trading  volume  for  any  covered  security 
during  the  most  recent  calendar  quarter. 
This  amendment  of  the  collection  of 
information  requirement  is  necessary  to 
expand  the  coverage  of  existing  hroker- 
duler  quotation  requirements  to 
include  cdl  substantial  market 
participants  in  securities  on  the  Nasdaq 
Stock  Market  and  to  improve  the  pubUc 
information  about  the  prices  at  which 
market  makers  are  willing  to  buy  and 
sell  covered  securities.  The  Commissiim 
estimates  that  this  change  will  affect 
approximately  10  OTC  maiket  makers, 
lliese  OTC  market  makers  are  included 
in  the  above  estimates  of  the  number  of 
respondents  and  burden  hours.  The 
Commission  also  notes  that  most,  if  not 
all,  of  these  respondents  already  are 
required  under  NASD  rules  to  report 
their  bids,  offers,  and  quotation  sizes  for 
dissemination  to  the  public. 

For  the  reporting  obligation  under 
Rule  llAcl-1  (b),  the  likely 
respondents  are  the  eight  stock 
exchanges  and  the  NASD.^  The 
Commission  estimates  that  each 
exchanse  or  association  on  averagB  will 
respond  (i.e.,  disseminate  and  u{>date 


'*In  comments  submitted  in  response  to  the 
Commission's  September  1995  release  proposing 
aroendmenu  to  the  Quote  Rule,  the  NASD  stated  its 
view  that  the  Commission's  burden  estimalas  wtn 
too  low.  The  revised  burden  estimates  provided 
above  are  the  Commission's  current  burden 
estimates  for  the  Quote  Rule  as  a  whole.  The  NASD 
also  commented  that  it  believes  the  PRA  burden 
estimate  should  include  the  time  market  makers 
spend  analyzing  market  trends  and  following 
quotation  and  last  sale  informatiocx.  The 
Commission  has  determined  not  to  include  such 
activities  in  its  estimate  because  market  makers 
engage  in  them  for  reasons  apart  from  the  collection 
of  information  requirement.  For  example,  market 
makers  already  are  required  to  monitor  the  markets 
to  ensure  that  they  do  not  trade  ahead  of  customer 
limit  orders. 

'"Technically,  under  the  PRA  the  Commission  is 
not  required  to  submit  a  collection  of  information 
to  OMB  for  review  unless  it  applies  to  ten  or  more 
persoiu.  Because  the  collection  of  information 
under  Rule  llAcl-l(b)  applies  to  the  entire 
securities  market  industry,  the  Commission  has 
determined  to  solicit  comments  on  the  requirement 
from  the  public  and  to  include  the  collection  of 
Information  in  its  submiaaion  to  OMB. 
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bids,  ofiian.  and  quotation  sizes  to 
quotation  vendcvs)  approximately 
24,226.000  times  per  year  (including 
customer  limit  orders  reflected  in  the 
quotes).  These  figures  are  based  on  a 
252  trading  day  year.  Because  the 
reporting  and  dissemination  of 
quotation  information  is  comptiteilzed, 
automatic,  and  continuous,  and  because 
the  systems  that  accomplish  the 
reporting  (i>ligation  function  have  long 
been  in  place,  the  Commission  believes 
that  it  is  not  feasible  or  realistic  to 
provide  a  burden  estimate  in  terms  of 
either  person  hoius  or  costs  for  this 
collection  of  information. 

Pursuant  to  44  U.S.C.  3506(c)(2)(B), 
the  ComnUtaion  solicits  conunents  to — 

(i)  Evaluate  whether  the  proposed 
collectitMU  of  information  are  necessary 
for  the  proper  performance  of  the 
functions  ob  the  agency,  including 
whether  the  information  shall  have 
practical  utility; 

(ii)  Evaluate  the  acciuacy  of  the 
agency's  estimate  of  the  biuden  of  the 
proposed  collections  of  information: 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  md 

(iv)  Miniinize  the  burden  of 
collections  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  automated  collection  techniques 
or  other  fbitns  of  information 
technology; 

Persons  4esiring  to  submit  comments 
on  the  collection  of  information 
requirements  should  direct  them  to  the 
Office  of  Management  and  Budget, 
Attention:  Desk  Officer  for  the 
Securities  and  Exchange  Commission, 
Office  of  Inframation  and  Regulatory 
AffiEurs.  Washington,  DC  20503,  and 
should  also  send  a  copy  of  their 
comments  directly  to  the  Commission. 
OMB  is  required  to  make  a  decision 
concerning  the  collections  of 


infbnnation  betwem  30  and  60  day* 
after  publication,  so  a  comment  to  OMB 
is  best  assured  of  having  its  full  efiiact 
if  OMB  receives  it  within  30  days  of 
publication. 

VL  Statutory  Basb 

The  amendments  to  Rule  llAcl-1  are 
being  proposed  pursuant  to  15  U.S.C  78 
et  seq.,  piurticularly  sections  llA,  6, 
10(b).  11(a)(2),  11(b),  15A.  15(c)  and 
23(a)(1):  15  U.S.C  78k-l.  78f.  78j(b), 
78k(a)(2),  78k(b),  78o-3,  78o(c).  and 
78w(a)(l)  (1988). 

List  of  Subjects  in  17  CFR  Part  240 

Brokers,  Qmfidential  business 
information.  Reporting  and 
recordkeeping  requirements.  Securities. 

Texts  of  the  Proposed  Rnl* 
AnieiiuuieiitB 

For  the  reasons  set  out  in  the 
preamble,  the  Commission  proposes  to 
amend  Part  240  of  Chapter  II  of  Title  17 
of  the  Code  of  Federal  Regulation  as 
follows: 

PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURTTY 
EXCHANGE  ACT  OF  1934 

1.  The  authority  citation  for  Part  240 
continues  to  read  in  part  as  follows: 

Antbority:  15  U.S.C  77c,  77d,  77g.  77^, 
778,  77eee,  77ggg,  77imn,  77»88,  77ttt.  78c, 
78d,  78f.  781,  78),  78k,  78k-l,  78/.  78m.  78n. 
78o,  78p,  78q,  78«,  78w,  78x,  787i(d).  79q. 
79t,  80a-20,  80e-23.  80ft-29,  80ft-37,  80b-3, 
80b-4  and  80b-ll.  unless  o^erwise  noted. 


2.  Amending  S  240.1lAcl-l  by 
revising  paragraph  (a)(25)  to  read  as 
follows: 


f240Ll1Ae1-1 
(a)  Definitions. 


unewTHnBoofi  oi 


(25)  The  term  sui>/0cf  security  shall 
mean: 

(i)  With  respect  to  an  exchange: 

(A)  Any  covered  security  other  than  a 
security  for  which  the  executed  voliune 
of  such  exchange,  during  the  most 
recent  calendar  quarter,  comprised  one 
percent  or  less  of  the  aggregate  trading 
volmne  for  such  seciuity  as  reported  in 
the  consolidated  system  or  by  a  national 
security  association:  and 

(BJ  Any  other  covered  security  for 
which  such  exchange  has  in  effect  an 
election,  pursuant  to  paragraph  (b)(S)(i) 
of  this  section,  to  collect,  process,  and 
make  available  to  ({notation  vendors, 
bids,  offers,  quotation  sizes,  and 
aggregate  quotation  sizes  communicated 
on  such  exchange:  and 

(ii)  With  respect  to  a  member  of  an 
association: 

(A)  Any  other  covered  security  for 
whidi  such  member  acts  in  the  capacity 
of  an  ore  market  maker  unless  the 
executive  volume  of  such  member, 
during  the  most  recent  calendar  quarter, 
comprised  one  percent  or  less  of  the 
aggregate  tradii^;  voliune  for  such 
security  as  reported  in  the  consolidated 
system  or  by  a  national  securities 
association;  and 

(B)  Any  other  covered  security  for 
which  such  member  acts  in  the  capacity 
of  an  ore  market  maker  and  has  in 
effect  an  election,  pursuant  to  paragraph 
(b)(5)(ii)  of  this  section,  to  communicate 
to  its  associaticm  bids,  offers  and 
quotation  sizes  for  the  purpose  of 
making  such  bids,  offers  and  quotation 
sizes  available  to  quotation  vendora. 

•        •        •        •        t 

By  the  Commission. 

Dated:  August  29,  1996. 
Margaret  H.  McFarland, 
Deputy  SecTvtary. 

(FR  Doc  96-22624  Filed  9-11-96:  8:45  ami 
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Department  of  the 
Treasury 

17  CFR  Parts  400  and  420 
Government  Securities  Act  Regulations: 
Large  Position  Rules;  Final  Rule 
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DEPARTMENT  OF  THE  TREASURY 

17  CFR  P«rts  400  and  420- 
Rm  1S06-nAA53 

Offica  Of  tha  Aaaiatant  Sacratary  for 
Rnandal  Marfcats;  Qovammant 
Sacuriliaa  Act  Ragulatlona:  Larga    ■ 
Poaition  Ruiaa 

'aOENCV:  Office  of  the  Assistant 
Secretary  lor  Financial  Markets, 
Treasury. 

ACTION:  Final  rule. 

summary:  The  Department  of  the 
Treasury  ("Department"  or  "Treasury") 
is  pubhshitig  final  rules  that  establish  a 
new  Part  420  providing  recordkeeping 
and  reporting  requirements  pertaining 
to  very  lar|e  positions  in  certain 
Treasury  securities,  llie  regulations  are 
promulgated  pursuant  to  the 
Government  Securities  Act 
Amendments  of  1993,  which  authorized 
the  Secretary  of  the  Treasury  to 
prescribe  rules  requiring  persons 
holding,  maintaining  or  controlhng 
large  positions  in  to-be-issued  or 
recently-isfued  Treasury  securities  to 
keep  records  and  file  reports  of  such 
large  positions.  The  proposed  rules  were 
published  to  solicit  pubUc  comment  on 
December  18,  1995. 

The  recordkeeping  rules  require  any 
persfHi  or  entity  that  controls  a  position 
eqiial  to  or  greater  than  $2  billion  in  a 
specific  Treasury  security  to  maintain 
and  preserve  certain  records  that  enable 
the  entity  to  compile,  aggregate  and 
report  large  position  information.  If  the 
Treasury  requests  large  position 
infonnatioa.  the  reporting  rules  require 
entities  to  file  a  large  position  report 
with  the  Federal  Reserve  Bank  of  New 
York  if  their  reportable  position  equals 
or  exceeds  the  large  position  threshold 
in  a  particular  Treasury  security  as 
specified  by  the  Treasury  in  the  notice 
requesting  the  large  position 
informatiott.  The  Department's  large 
position  rules  are  intended  to  provide 
the  Treasury  and  other  securities 
regulators  with  information  on 
concentratipns  of  control  that  will 
enable  theih  to  understand  better  the 
possible  reasons  for  apparent  significant 
price  distortions  and  the  causes  of 
market  shc^tages  in  certain  Treasury 
securities.  Requests  by  the  Treasury  for 
this  information  are  expected  to  be  very 
infrequent 

DATES:  The  effective  date  is  October  15, 
1996.  Further  dates:  See  §§  420.4(a)  and* 
420.5. 

FOR  FURTHW  INFORMATION  COMTACT:  Ken 
Papaj,  Director,  or  Kerry  Lanham, 
Govemmei^  Securities  Specialist, 


Bureau  of  the  Public  Debt,  Department 
of  the  Treasury,  at  202-219-3632. 

SUPPt.EMENTA;;Y  INFORMATION: 

I.  Background 

A.  Statutory  Authority 

The  Government  Securities  Act 
Amendments  of  1993  (GSAA)  >  included 
a  provision  granting  the  Department  the 
authority  to  write  rules  for  large 
positicm  recordkeeping  and  reporting  in 
certain  Treasiuy  securities.  Specifically, 
Section  104  of  the  GSAA,  which     ' 
amended  Section  15C  of  the  Securities 
Exchange  Act  of  1934 ,2  authorizes  the 
Treasury  to  adopt  rules  requiring 
specified  persons  holding,  maintaining 
or  controlling  large  positions  in  to-be- 
issued  or  recently-issued  Treasury 
securities  to  maintain  records  and  file 
reports  regarding  such  positions.  ^  The 
pro^nsion  was  in  response  to  certain 
me      t  events  in  1990-91  and  is 

ga-id  to  improve  the  information 
dvailable  to  the  Treasvtry  and  other 
regulators  regarding  very  large  positions 
of  recently-issued  Treasury  securities 
held  by  market  participants  and  to 
ensure  that  regulators  have  the  tools    ' 
necessary  to  understand  unusual 
conditions  in  the  Treasury  securities 
market. 

The  GSAA  gives  the  Department  wide 
latitude  and  discretion  in  determining 
several  key  features  and  conditions  that 
would  form  the  underpinnings  of  the 
large  position  recordkeeping  and 
reporting  rules.  Among  the  most 
significant  of  these  features  are:  defining- 
which  persons  (individually  or  as  a 
group)  hold,  maintain  or  control  large 
positions:  determining  the  minimum 
size  of  positions  to  be  reported; 
determining  what  constitutes  "control" 
for  the  purposes  of  the  rules;  prescribing 
the  maimer  in  which  positions  and 
accounts  are  to  be  aggregated; 
identifying  the  types  of  positions  to  be 
reported;  determining  the  securities  that 
would  be  subject  to  the  rules;  and 
developing  the  form,  manner  and  timing 
of  reporting.  Both  the  proposed  and 
final  rules  address  these  points. 

B.  Participation  in  Rulemaking  Process/ 
Solicitation  of  Comments 

Throughout  the  process  of  developing 
large  position  rules,  the  Department  has 
sought  the  views  of  the  market 
participants  who  would  be  directly 
affected  by  such  regulations.  We 
behoved  that  market  participant 
involvement  in  the  rulemaldng  initiative 

'  Pub.  L.  103-202.  107  Stat.  2344  (1993). 
»15U.S.C78o-5. 

'Pub.  L.  103-202.  Sec  104;  107  StaL  2344,  2346- 
2348: 19  U.S.C  78o-9(i). 


from  its  outset  would  fiaciUtate  greater 
understanding  of,  and  support  for,  the 
final  rules  when  implemented.  Ehie  to 
the  potential  complexity  of  the  rules 
and  the  myriad  of  ways  to  approach 
them,  we  sought  advice  and  initial 
comment  on  a  variety  of  conceptual 
approaches  to  designing  a  large  position 
recordkeeping  and  reporting  system. 

Accordingly,  the  Department  issued 
an  Advance  Notice  of  Proposed 
Rulemaking  (ANPR)  on  January  24, 
1995.'«  The  ANPR  addressed  several  key 
issues,  concepts  and  approaches  to  be 
considered  in  developing  large  position 
recordkeeping  and  reporting  rules  and 
solicited  comments,  suggestions  and 
recommendations  regarding  how  the 
requirements  should  be  structured.  The 
ANPR  also  contained  a  detailed 
historical  backgroimd  that  provides  a 
fuller  understanding  of  the  events  and 
circumstances  that  resulted  in  the 
estabUshment  of  this  regulatory 
authority,  the  purposes  and  objectives  to 
be  achieved  fi^m  large  position  rules, 
and  the  Congressional  intent  behind  this 
legislation.  The  comment  period  on  the 
ANPR  ran  through  May  24, 1995.'  In 
response  to  the  ANPR,  the  Department 
received  seven  comment  letters  which 
were  simimarized  in  the  preamble  to  the 
proposed  rules.*^  Rather  than  repeating 
that  information  here,  readers  are 
referred  to  the  proposed  rules  for  a 
discussion  of  the  comments. 

C.  The  Proposed  Rules 

The  Department  pubUshed  for 
comment  proposed  large  position 
recordkeeping  and  reporting  rules  on 
December  18, 1995.'  The  proposed  rules 
were  designed  to  strike  a  baluice 
between  achieving  the  purposes  and 
objectives  of  the  statute  and  minimizing 
costs  and  burdens  to  those  entities 
affected  by  the  regulations.  The 
proposed  rules  required  reports  to  be 
submitted  only  in  response  to  a  specific 
request  by  the  Treasury  for  large 
position  information  on  a  particular 
Treasury  security  issue.  Using  this 
approach,  reporting  would  be  an 
infrequent  event  required  primarily  in 
response  to  pricing  anomalies  in  a 
specific  Treasury  security  rather  than  a 
regular,  on-going  process  resulting  from 
a  certain  pre-determined  large  position 
threshold  being  exceeded  in  a  broader 
range  of  securities. 

The  proposed  rules  provided  a 
minimum  large  position  threshold  of  $2 
billion,  below  which  the  Treasury 
would  not  request  large  position  reports. 


'eo  PR  4576  (January  24. 1995). 
'  60  FK  20065  (April  24. 1995). 
«60  FR  65214  (December  IS,  1999). 
'Ibid. 
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As  a  result,  very  few  watities  would  be 
required  to  file  large  position  reports. 
The  proposed  recordkeeping 
requirements  would  generafiy  not  apply 
to  any  reporting  entity  (as  defined  in  the 
rules)  that  did  not  control  a  position 
that  equalled  or  exceeded  $2  billion  in  ' 
a  Treasury  security.  For  those  entities 
ourently  subject  to  recordkeeping  rules 
of  the  Securities  and  Exchange 
Commission  (SEC),  the  Treasury  or  the 
bank  regulatory  agencies,  the  proposed 
rules  would  have  imposed  only  minor 
additional  recordkeeping  requirements 
and  only  if  certain  conditions  were 
present.  Finally,  the  proposed  rules 
incorporated  several  concepts  from  the 
Treasury's  auction  rules  (e.g.,  positions 
to  be  included  in  a  reportable  large 
position,  definition  of  a  reporting  entity 
and  method  of  aggregating  positions) 
which  have  been  in  effect  since  March 
1993  and  are  understood  by  many  of  the 
major  participants  in  the  Treasiiry 
securities  market." 

In  addition  to  considering  the  views 
expressed  by  the  commenters  to  the  two 
rulemaking  proposals.  Department  staff 
has  also  consulted  with  various 
regulatory  agencies  (i.e.,  staff  of  the  SEC, 
the  Commodity  Futures  Trading 
Commission,  the  Board  of  Governors  of 
the  Federal  Reserve  Sjrstem  and  the 
Federal  Reserve  Bank  of  New  York 
(FRBNY))  in  developing  the  ANPR.  the 
proposed  rules  and  these  final  rules. 

D.  Scope  of  Large  Position  Rules 

It  is  important  for  all  market 
participants  to  recognize  that  large 
position  rules  create  a  requirement  to 
maintain  records  and  report  information 
about  such  positions.  However,  these 
requirements  apply  only  to  entities  that 
hold  or  control  (i.e.,  exercise  investment 
discretion  over)  very  large  positions,  as 
determined  by  the  Department,  in 
specific  Treasury  security  issues. 
Accordingly,  there  is  no  obligation  on 
executing  brokers  and  dealers  to  report 
large  trades  not  is  th^re  an  affirmative 
duty  to  infotm  their  customers  of  the 
large  position  recordkeeping  and 
reporting  requirements  prescribed  by 
this  rulemaldng. 

The  Department  emphasizes  that  large 
positions  are  not  inherently  harmful  and 
there  is  no  presmnption  of  manipulative 
or  illegal  intent  on  the  part  of  the 
controlling  entity  merely  because  a 
position  is  large  enough  to  be  subject  to 
these  rules.  In  addition,  the  rules  do  not 
establish  trading  or  position  limits  or 
require  the  identification  of  large  traders 
or  the  reporting  of  large  trades.  Finally, 


the  GSAA  specifically  provides  that  the 
Department  shall  not  be  compelled  to 
disclose  publicly  any  information 
required  to  be  kept  or  reported  for  large 
position  reporting.  In  particular,  such 
information  is  exempt  from  disclosure 
under  the  Freedom  of  Information  Act 
(FOIA).' 

n.  Comments  Receired  in  Re^onae  to 
Proposed  Rake 

As  discussed  in  the  ANPR  i°  and  the 
proposed  rules,'  ■  the  Department  made 
the  decision,  early  on,  to  obtain  the 
views  of  the  market  participants  who 
would  be  directly  afrected  by  such 
regulations.  In  the  proposed  rules, 
which  addressed  and  incorporated  those 
comments  received  in  response  to  the 
ANPR,  the  Department  strongly 
encouraged  maricet  participants  to 
submit  comments,  including  any 
suggestions  for  reducing  burdens  on  the 
industry  while  still  achieving  the 
objective  of  the  rules. 

In  response  to  the  proposed  rules,  the 
Department  received  thirteen  c(Hnment 
letters.  The  lettera  were  submitted  by 
four  trade  associations,  three  primary 
Bovemment  securities  dealers,  four  bank 
holding  companies  (including  two 
primary  dealere),  and  one  mutvial  fund 
manager.'^  The  Department  has 
carefully  considered  the  comments  that 
were  received,  which  generally 
supported  the  approach  and  process 
adopted  in  the  proposed  rules.  Each 
comment  letter  did  not  necessarily 
address  aU  aspects  of  the  proposed 
rules. 

The  comments  have  been  sununarized 
and  organized  into  the  following  eight 
basic  categories:  Control  and  the 
Definition  of  a  Reporting  Entity; 
Reporting  Threshold;  Time  Frame  for 
Submitting  Reports;  Reportable  Position 
Components;  Report  and  Recordkeeping 
Certifications;  Recordkeeping; 
Announcement  of  a  Request  for  Reports; 
and  General  Commentary. 

A.  Control  and  the  Definition  of  a 
Reporting  Entity 

Eight  comment  lettera  specifically 
addressed  this  issue.  While  the 
comments  were  generally  in  agreement 
with  the  definition  of  control  as 
proposed,  the  concept  of  control 
premised  on  an  entity's  investment 


•  Unjfonn  Offering  Circular  for  the  Sale  and  baue 
of  Maricfitable  Book-Entry  Treasury  Bills,  Notes,  and 
Bonds;  31  C7R  Chapter  0.  Subchapter  B,  Part  3S6. 


»5U.S.C552n>H3)(B). 

■°See  supra  note  4. 

■  ■  See  supra  note  6. 

■3  Public  Securities  Association  (two  letters); 
Investment  Qoinpaiiy  Institute:  British  Bankets' 
Association;  London  Investment  Banking 
Association:  Goldman.  Sachs  &  Co.:  ).P.  Morgan 
Securities,  Inc.;  HSBC  Securities,  Inc.;  Bank  of 
America:  Chemical  Banking  Corporation;  Norwest 
Corporation;  BANC  OJ^IE  Corporation:  and  Fidelity 
Management  k  Research  Co.,  respectively. 


discretion,  and  defining  a  reporting 
mtity  or  a  separate  rep<»ting  entity 
under  a  requested  "carve  out"  in 
conformity  with  the  single  bidder 

S>rocess  in  the  uniform  offering  dicular. 
bur  lettns  had  specific  x     ■  ,- 

recommendations. 

One  commenter  expressed  concern 
about  the  timing  and  aggregation 
requirements  given  the  definitions  of 
"control"  and  "entity"  and  beUeved  that 
it  would  be  difficult  to  aggregate  all  of 
its  holdii^  within  theproposed 
reporting  time  frame.  This  commenter 
recommended  that  the  definition  of 
"reporting  entity"  be  limited  to  a  legal 
entity  that  exercises  independent 
investment  discretion,  believing  that  if  a 
narrower  definition  were  adopted  then 
their  concerns  would  be  eliminated.  The 
second  commenter,  while  agreeing  with 
the  concept  of  control  premised  on 
investment  discretion,  suggested  that  a 
participant  be  allowed  to  exclude  from 
its  reportable  position  those  seciulties 
for  woich  the  entity  has  investmoit 
discretion  but  whidi  do  not  exceed  •  . 
minimum  threshold.  This  approach, 
which  would  be  similar  to  the  net  long 
position  reporting  requirement  in  the 
uniform  offering  circular,  permits 
bidden  to  exclude  amounts  in  non- 
bidding  controlled  accounts  imder  a 
certain  threshold  from  their  reporting 
requirement.  This  commenter  asserted 
that  this  exclusion  would  significantly 
alleviate  the  biutien  in  tracldng  amounts 
of  the  security  subject  to  investmmt 
discretion. 

The  third  letter,  in  specifically 
commenting  on  the  application  for 
separate  reporting  status,  similar  to  the 
separate  bidder  application 
incorporated  in  the  uniform  offming 
circular,  recommended  that  App>endix  A 
of  the  rules  be  changed  to  encompass 
organizational  components  previously 
recognized  under  the  uniform  offering 
circular's  definition.  The  fourth 
conunenter  expressed  concern  with  the 
various  distinctions  being  drawn  among 
reporting  entities,  aggregating  entities 
and  separate  reporting  entities,  stating 
that  this  will  cause  a  myriad  of 
problems  for  complex  and  changing 
financial  services  businesses.  The 
commenter  proposed  that  a  narrower 
reporting  popuktion  be  defined,  such  as 
those  business  units  which  are  the 
primary  biddere  for,  and  proprietary 
tradera  in,  U.S.  government  securities. 
Within  these  groups,  the  commenter 
suggested  excluding  those  securities 
that  are  not  held  for  proprietary  trading. 
This  commenter  further  suggested  an 
alternative  approach  which  would  not 
require  the  aggregation  of  positions, 
where  the  different  business  units 
within  a  firm  are  clearly  independent. 
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while  excluding  all  business  units 
where  seciirities  are  held  as  kmg-teim 
investments. 

B.  Raportitig  Threshold 

Seven  letters  directly  addressed  the 
proposed  $2  billion  minimi f^n  large  ^ 
position  tlirashold.  Two  of  the  sevm 
conunenters  believed  this  threshold  to 
be  an  appnopriate  level,  with.cme  of 
these  comaienters  suggesting  that  the 
rules  specifically  provide  that  the 
threshold  be  raised  from  time  to  time 
besed  on  laarket  developments.  Three 
other  comnentws  stated  that  by 
including  gross  financing  positions  in 
the  total  reportable  position,  all  primary 
dealers  and  large  market  participants 
would  trigger  the  $2  billion  thrwhold 
and  eflectively  be  required  to  report 
their  positions  in  all  instances,  oue  to 
their  matched  rape  book  and  other 
financing  activity,  thereby  resulting  in 
numerous  reports.  Given  these  large 
matched  b0ok  positioas.  one  of  the  three 
conunenters  advocated  that  this 
threshold  be  increased  to  $5  billion, 
while  another  suggested  that  the 
reportable  position  be  based  on  the 
participant's  net  financing  positian.  The 
third  cfHnmenter,  while  also  advocating 
a  significaat  increase  in  the  threshold, 
went  iiuthfr  by  recommrading  two 
otbo'  aheraative  approaches,  in  the  first 
approach,  the  $2  billion  threshold 
wrould  be  tHggered  by  the  aggregate  of 
the  net  tradiitg  position  andUie  net  hils 
position,  eticluding  the  gross  finmuring 
position.  The  second  ahemative 
approach  Would  provide  participants 
with  the  option  of  netting  the  gross  par 
amounts  of  securities  received  in 
financing  transactions  against  the  gross 
par  amount  of  securities  delivered  with 
the  same  term  to  the  same  counterparty. 
In  both  approaches,  the  commenter 
stated  that  this  would  only  be  to 
determine  if  a  firm  had  crossed  the 
threshold.  Once  it  was  determined  that 
the  firm  was  subject  to  reporting,  then 
its  gross  financing  positions  woiild  be 
reported  to  provide  for  a  fiill  range  of 
large  podtion  information. 

Ine  sixth  letter,  focusing  on  those 
large  firms  that  operate  in  foreign 
markets,  represented  that  even  if  the 
normal  activity  of  a  participant  was 
below  the  ifarcshold,  if  the  participant 
was  a  part  of  a  group  of  affiliates,  it  may 
be  subiect  lo  the  reporting  rules.  The 
commentex  went  on  to  state  that  foreign 
affiliates,  however  minimal  their 
activity,  would  need  to  report 
infonnatioa  to  the  designated  filing 
entity  unless  they  qualified  for,  and 
received,  separate  reporting  status.  This 
commenter,  and  a  seventh  commenter 
which  supported  increasing  the 
minimum  mreshold,  suggested  that  the 


process  could  be  simplified  l^  setting  a 
minimum  threshold  for  each  aggregating 
entity  below  which  the  entity's  position 
wotild  not  need  to  be  inchided  in  the 
reporting  entity's  report. 

C.  Time  Frame  far  Submitting  Reports 

Only  one  of  the  thirteen  comment 
letters  did  not  specifically  address  die 
subject  of  die  proposed  reporting  time 
fiaine  in  whioi  reports  must  be 
submitted  once  an  announcement  for 
large  position  information  on  a 
particular  security  is  made  by  the 
Treasury.  All  twelve  letters  basically 
stated  that  the  proposed  one  and  one- 
half  business  day  time  frame  was  too 
short  given  the  enormity  of  the  data  that 
would  need  to  be  gathered,  reviewed 
and  aggregated.  These  letters  suggested 
that  a  longer  period  would  seem  more 
appropriate  based  on  the  effort  required 
to  compile  the  information,  the  &ct  that 
current  requirements  do  not  require 
holdings  to  be  aggregated  at  a  reporting 
level,  and  the  time  needed  for 
participants  with  large  international 
presences  to  mther  the  data  from 
worldwide  affiliates,  especially  given 
the  difforent  time  zones.  One 
ctmimenter  reoHnmended  extending 
this  tumaroimd  time  to  at  least  three 
business  days.  Othen  suggested  four  or 
five  business  days  while  several 
(»nimenters  reconmiended  that  a 
minimum  of  ten  business  days  would  be 
appropriate.  Conunenters  noted  that  a 
turnaround  time  frame  often  business 
days  is  the  same  as  that  for  large 
positian  rules  in  place  for  the  equities 
securities  market  (i.e..  13d  filings)  and 
is  the  same  as  that  for  the  SEC's 
proposed  large  trader  reportiim  rules. 

Chae  of  the  commentere.  whfie  not 
recommending  a  specific  time  frame, 
suggested  that  even  a  ten  business  day 
turnaround  would  be  insufficnent.  This 
letter  proposed  several  ahematives  to 
bcdanca  the  need  to  collect  infrmnaticm 
quicJdy  and  the  burdens  cm  the 
reporting  entity.  The  commenter 
suggested  that  an  initial  or  "first  cut" 
report  of  summary  positions  be 
prepared  which  would  contain  less 
precise  information.  Possible 
alternatives  would  be  to  subsequentiy 
provide  a  breakdown  of  the  varicms 
components  upon  request;  or,  accept  an 
initial  report  with  only  trading,  reverse 
repo,  and  securities  borrowed  positions, 
with  additional  information  to  follow  in 
a  longer  time  frame;  or,  permit  U.S.- 
baseclraitities  to  report  first,  with 
information  regarding  foreign  holdings 
to  follow  upon  request;  or,  permit  filkig 
of  partial  reports  to  address  situations 
where  an  aggregating  entity  does  not 
have  its  reportable  position  ready  in 
time. 


Anothw  ccmimettter,  while 
recommending  rtime  frame  of  not  less 
than  ten  business  days  if  the  reportable 
positicm  includes  all  securities  received 
in  pledge  and  in  other  collateralized 
transactions,  also  advocated  the 
iihplanentation  of  a  phased  reporting 
systffln  where  particapvits  would 
provide  (»rtain  informatfon  in  less  than 
ten  business  days,  with  the  balance  of 
the  required  inrannaticm  to  be  provided 
by  the  teaih  business  day.  Iliis 
cximmentw  went  cm  to  state  that  many 
participants  would  be  able  to  report 
their  net  trading  positions  for  all 
aggregating  entities  within  five  to  seven 
business  days.  One  commenter 
recjuested  that  the  final  nde  specific:ally 
provide  that  the  repeating  entities  oould 
amend  a  filing  if  the  ori^nal  reported 
information  was  inaccurate. 

D.  Reportable  Position  Components 

Eleven  of  the  thirteen  commoat  lettere 
addressed  the  sub  jec:t  of  the 
composition  of  a  reportable  positicm. 
Certain  conunenters  generally  supported 
including  in  the  total  rBportu>le 
position  the  selected  ccHupcments  as 
proposed,  such  as  net  forward  and  net 
nils  positions.  However,  the  majcmty  of 
ccnnmentara  objected  to  how  c»rtain 
aspects  of  the  net  trading  and  gross 
financing  positions  were  to  be  inciluded 
or  whether  they  should  even  be 
incihided  in  the  total  reportable  position. 
For  example,  two  commentera 
specifically  objec:ted  to  a  sepafate 
reporting  of  the  net  trading  position 
components  since,  as  stated  by  one  of 
these  commentere,  separate  reporting 
serves  no  useful  purpoae  because  all 
these  positions  represent  ccmtroL  Both 
cximmentere  stated  that  the  positicms 
should  be  reported  as  of  trade  date,  not 
settlement  date.  These  same 
commentere  stated  that  those  securities 
received  under  overnight  repos  should 
be  excluded  from  the  reporting  and 
lecxirdkeeping  obligations  sinc» 
investment  advisere  do  not  exercise 
effective  control  ovw  tiiem,  they  are  net' 
rehypothecated,  and  a  significant 
portion  of  these  transactions  are  tri- 
party  repos  where  the  counterparties 
typically  have  the  right  of  substitution. 

The  inclusion  of  secnmties  received  in 
pledge  as  collateral  for  margin  loans, 
swap  transactions,  and  other 
collateralized  credit  extended  in  the 
gross  financing  position  generated  the 
most  comments  fixun  those  that 
addressed  the  reportable  position's 
components.  Nine  ccmunent  leUers 
responded  similarly  that  these  pledged    - 
securities  should  be  exc:luded  from 
being  reported  in  the  gross  financing 
position.  The  conunenters  stressed  there 
are  minimal  polic:y  boiefits  to  be 
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derived  by  including  them  and  that  this 
information  would  be  of  marginal 
utility.  The  inclusion  of  these  securities 
is  based  on  the  premise  that  the  pledgee 
maintains  control.  However,  the 
conunenters  stated  that  firms  do  not 
control  those  securities  received  in 
pledge  since  the  pledgor  often  has  the 
right  to  substitute  them  in  accordance 
with  the  market  practice  of  pledging 
general  collateral  rather  than  specific 
securities  identified  by  particular 
CUSIPs  (i.e.,  a  unique  identifying 
number  assigned  to  each  separate 
security  issue  and  separate  STRIPS 
component).  The  letters  also  stressed 
that  most  firms  or  market  participants 
do  not  have  a  systematic  method  for 
aggregating  these  positions  firm-wide 
and  do  not  possess  the  operational 
capacity  or  systems  to  track  those 
securities  pledged  by  CUSIP.  It  was 
argued  that  it  would  be  prohibitively 
expensive  to  design  and  implement 
systems  and  procedures  to  track  these 
pledged  securities  by  CUSIP.  Two 
letters,  in  particular,  stressed  that  if 
these  securities  received  in  pledge  and 
securities  in  other  collateralized 
transactions  were  to  l>e  included  in  the 
final  rules  then  market  participants 
should  continue  to  be  provided  the 
option  to  exclude  the  securities 
collateral  over  which  the  pledgor  retains 
the  right  to  substitute  or  which  is 
subject  to  third  party  ciistodial 
relationships.  Further,  the  amount  of 
such  exclusions  should  not  be  required 
to  be  reported  separately  in  a 
memorandum  entry  in  the  report.  One 
letter  stated  that  the  rules  should  allow 
for  the  netting  of  repos  and  reverse     . 
repos  when  the  counterparty  is  a 
primary  government  securities  dealer. 
Two  comitienters  requested  further 
clarification  on  diiTerent  position 
components.  One  of  the  letters  stated 
that  while  fails  should  be  included  in  a 
reportable  position,  the  rules  should 
clarify  that  fails  are  not  included  in  the 
calculation  for  the  cash/immediate  net 
settled  position.  The  second  letter 
requested  clarification  on  the  treatment 
of  forward  start  repos  and  reverse  repos, 
believing  that  they  should  be  included 
in  the  gross  financing  position.  This 
commenter  also  requested  clarification 
that  fails  to  receive  or  fails  to  deliver 
would  not  be  included  in  the  cash/ 
immediate  net  settled  position  since  this 
would  avoid  double  counting  in  the 
reports.  This  letter  suggested  that  fails 
be  treated  similarly  to  forwards  and  that 
fails  should  be  able  to  be  netted  with 
other  components  as  either  a  positive  or 
negative  number.  This  commenter 
suggested  amending  the  proposed  rules 
to  permit  net  fails  to  be  less  than  zero. 


E.  Report  and  Recordkeeping 
Certifications 

Six  letters  specifically  commented  on 
the  proposed  report  and  recordkeeping 
certifications  and  essentially  objected 
to,  or  would  find  problematic,  the 
requirement  that  only  certain  senior 
executives  would  be  permitted  to  sign 
the  report  and  certify  the  adequacy  of 
the  reporting  entity's  recordkeeping 
system.  It  was  recommended  that  the 
rules  be  broadened  to  provide  that 
others,  such  as  the  chief  legal  or 
compliance  officers,  or  individuals 
authorized  by  the  designated  filing 
entity,  be  able  to  sign  the  reports  and 
recordkeeping  certifications.  This 
approach  would  be  consistent  with  the 
requirement  under  Section  13  of  the 
Securities  Exchange  Act  of  1934. 

Three  letters,  in  particular,  expressed 
concern  about  the  obligations  and 
responsibilities  with  respect  to  the 
certifications  that  must  be  given  by  the 
designated  filing  entity  on  behalf  of  the 
reporting  entity  and  its  aggregating 
entities.  It  was  recommended  that  the 
certifications  in  the  final  rules 
specifically  permit  the  designated  filing 
entity  to  rely  on  certifications  or  other 
reasonable  bases  of  evidence  of  the 
accuracy  of  the  information  as  provided 
by  the  aggregating  entities. 

F.  Recordkeeping 

Five  letters  directly  addressed  the 
proposed  recordkeeping  requirements. 
Two  of  these  letters  objected  to  applying 
the  rules  to  those  entities  that  had  a 
large  position  at  any  time  during  the 
two-year  period  ending  ninety  days  after 
publication  of  the  final  rules  since  the 
reviews  of  records  to  determine  whether 
a  large  position  was  held  would  be  an 
extensive,  time  consuming,  and  very 
costly  process  and  would  amount  to  a 
retroactive  appUcation  of  a  new 
requirement  It  was  recommended  that 
if  mis  requirement  were  retained, 
entities  be  given  the  option  of  certifying 
or  notifying  the  FRBNY  that  the  holding 
of  a  large  position  is  based  on  the 
entity's  general  knowledge  of  oast 
investment  and  trading  activities, 
without  actually  reviewing  their  records 
to  document  this  fact  Ancdier  two 
letters  specifically  commented  on  the 
imposition  of  a  significant 
recordkeeping  burden  on  unregulated 
aggregating  entities.  Both  letters  stressed 
the  view  that  this  additional  compliance 
burden,  with  these  imregulated  firms 
having  to  design  and  implement 
recordkeeping  systems,  may  cause 
certain  entities  to  either  re-evaluate  or 
curtail  their  participation  in  the 
Treasiuy  maricet.  oiie  letter  suggested 


that  these  unregulated  entities  be 
excluded  fitnn  these  requirements. 

G.  Announcement  of  a  Request  for 
Reports 

Five  letters  addressed  the  issue  that 
the  Treasury  would  annually  test  the 
reporting  of  large  positions  by 
requesting  reports.  Four  letters 
recommended  that  when  this  request  for 
large  position  information  is  made,  the 
Treasury  should  notify  market 
participants  that  it  is  a  test.  This  is 
because  some  participants  will  a^ume 
that  all  such  requests  are  real  and  their 
reactions  may  create  price  anomalies 
where  none  existed.  One  letter,  in 
particular,  stressed  that  advising  market 
participants  that  the  request  is  a  test 
would  not  cause  firms  to  be  less  diligent 
in  complying  with  the  rules  and  that 
firms  would  in  every  case  have  a  legal 
obligation  to  submit  the  required 
information  in  a  timely  and  accurate 
manner. 

One  letter  recommended  that  the  start 
of  the  response  period,  in  whidi  the 
reports  would  be  required  to  be 
submitted,  should  be  triggered  by 
publication  of  the  announcement  in  the 
Federal  Register,  which  would  provide 
more  certainty  than  a  press  release,  that 
the  notice  was  received.  Another  letter, 
from  a  trade  association,  suggested  that 
while  they  support  the  issuance  of  a 
press  release  and  pubUcation  in  the 
Federal  Register,  they  would  also  like  to 
be  immediately  notified  when  the 
release  is  provided  to  third  party  wire 
services  so  that  they  can  redistribute  the 
notice  to  their  members. 

H.  General  Commentary 

Nine  of  the  thirteen  comment  letters 
expressed  general  support  for  the 
proposed  rules  and  the  desired  effiact  to 
prevent  and  detect  market 
manipulation.  Sp>ecifically,  the  letters 
supported  the  approach  taken  in 
providing  for  a  $2  biUion  reporting 
threshold,  an  on-demand  reporting 
system  where  reports  are  required  to  be  •; 
submitted  in  response  to  infrequent 
requests,  and  relying  on  records  that  are 
already  required  to  be  maintained. 
Three  of  the  nine  letters  stated  that 
certain  features  of  the  proposed  rules 
would  be  overly  biudensome  and  pose 
compliance  problems. 

One  commenter  agreed  that  the 
proposed  rules  strike  the  appropriate 
balance  between  achieving  the  purposes 
of  the  statute  and  minimizing  the  costs 
to  the  affected  entitles.  Another 
commenter,  while  generally  supportive, 
strongly  objected  to  the  Treasury 
reserving  the  right  to  collect  information 
on  securities  issues  that  are  older  than 
those  specified,  since  accommodating 
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historical  information  requests  would 
impose  significant  cost  burdens  and 
business  disruptions.  A  third 
commenter  suggested  that  the  FRBNY 
adopt  an  appendix  to  the  final  rules  that 
would  identify  acceptable  submission 
methods.  A  fourth  commenter  reiterated 
the  view  it  expressed  in  response  to  the 
A{4PR  that  the  particular  features  of  the 
Treasury  bill  market  make  it  difficult  to 
accumulate  a  concentration  in  these 
issues.  A  filth  comments  stated  that  the 
final  rules  Aould  explicitly  include  a 
provisidh  providing  that  any 
information  required  to  be  kept  or 
reported  will  be  exempt  from  FOIA  and 
provided  confidential  treatment  given 
its  concern  that  the  Treasury,  in 
following  up  on  a  report,  would  seek  the 
names  of  its  advisocy  clients.  This  same 
commenter  also  stated  that  it  does  not 
believe  that  the  GSAA  provides  the 
Treasury  with  the  authority  to  request 
information  on  securities  issues  older 
than  those  defined  as  recently-issued 
and.  therefore,  this  provision  should  be 
eliminated. 

Three  oommenters  opposed  the 
application  of  the  large  position  rules  to 
foreign  firmis.  One  letter  expressed  the 
commenter^  belief  that  there  are 
complicatiobs  for  those  firms  operating 
in  foreign  markets  and  that  the  proposed 
rules  raise  ooncems  about  the  potential 
efiiBct  on  the  liquidity  of  the  government 
seciuities  market.  This  commenter 
stated  that  the  recordkeeping 
requirements  and  open-ended  obligation 
to  file  large  position  reports  could  make 
Treasury  seciuities  less  attractive  to 
foreign  participants,  many  of  whom 
structure  their  business  so  as  not  to 
bring  themselves  under  direct  U.S. 
regulation.  This  letter  further  urged  that 
the  issuance  of  the  final  rules  be 
delayed  until  the  Treasiuy  is  absolutely 
certain  that  these  rules  meet  the  stated 
goal.  Another  commenter,  in  addition  to 
expressing  eoncems  widi  oomplianca 
costs  (partioularly  for  major  Eiuopean 
financial  conglomerates),  raised  the 
issue  of  the  extension  of  extra-territorial 
regulation  by  U.S.  authorities.  It  was 
this  commenter's  belief  that  the  extra- 
territorial'application  of  the  rules  would 
be  unwarranted  in  principle  and 
unworkable  in  prat^ce  and  would 
"aggravate  problems  over  the  trade  in 
services."  The  commenter  suggested 
that  an  alternative  approach  would  be  to 
rely  more  on  memoranda  of 
understanding  CMOUs)  with  Eiuopean 
supervisors  and  less  on  regulations. 
This  letter  ftirther  questioned  the 
enforcement  capacity  with  which  U.S. 
authorities  would  have  to  enforce  the 
regulations  outside  national 
jurisdiction,  in  the  context  of  large 


foreign  conglomerates.  To  this  extent, 
the  commenter  recommended  a 
narrower  definition  of  the  reporting 
population. 

A  third  commenter  stated  that  the 
extra-territorial  scope  of  the  large 
position  rules  should  be  modified, 
particularly  with  respect  to  firms 
domiciled  in  countries  where  foreign 
regulators  have  KfOUs  with  U.S. 
authorities.  This  commenter  stated  that 
the  Treasury  should  explcro  the 
possibility  of  obtaining  large  position 
information  from  the  foreign  regulatory 
authorities  rather  than  directly  from  the 
firms.  It  was  represented  that  this 
process  would  "build  on  *  *  'the 
increasing  and  important  trend  of 
enhancing  cooperation  between 
regulators  in  the  securities  markets 
*  *  *."  This  commenter  further  stated 
that  large  position  reporting  may  not  be 
needed  at  all  for  firms  based  in  foreign 
jurisdictions  which  have  rules  in  place 
to  prohibit  market  manipulation. 

in.  SectioB-by-Section  Analysis  of 
Changes  in  Ratpoaat  to  Comments 

A.  Section  420.1— Applicability 

In  preparing  the  applicability  section 
of  the  final  rules,  one  change  was  made 
from  the  proposed  rules.  The  change 
provides  a  total  exemption  from  the 
large  position  rules  to  foreign  central 
banks,  foreign  governments  and 
international  monetary  authorities  (e.g.. 
World  Bank)  (collectively,  foreign 
official  organizations).  The  proposed 
rules  had  provided  these  entities  a 
partial  exemption  from  the  rules  limited 
to  the  portion  of  their  positions 
maintained  at  the  FRBNY.  In  resp<»se 
to  the  ANPR.  the  Treasury  had  received 
comments  (from  the  FRBNY  and  the 
Investment  Company  Institute)  on  the 
regulatory  treatment  of  these 
organizations  and  public  comment  was 
specifically  requested  on  the  approach 
taken  in  the  proposed  rules.  No  further 
comments  were  received. 

The  Department  has  determined  to 
grant  the  foreign  official  organizations  a 
total  exemption  after  careful 
consideration  of  the  costs  and  benefits 
resulting  from  subjecting  them  to  large 
position  rules.  The  Treasury  believes 
that  attempting  to  regulate  these  entities 
would  create  significant  potential  legal 
and  practical  problems.  Additionally, 
for  the  infrequent  occasion  when  foroign 
official  organizations  may  control  a 
large  position  in  a  Treasury  security, 
this  information  is  likely  to  be  available 
from  other  sources.  Accordingly,  the 
Treasury  perceives  very  little  benefit  to 
be  obtained  from  regulating  the  foreign 
official  organizations  in  relation  to  the 
costs  that  would  be  incurred.  It  is  for 


this  reason  that  they  are  being  granted 
a  full  exemption. 

The  exemption  provided  to  foreign 
official  organizations  does  have  one 
limitation.  To  the  extent  that  such  an 
oiganizaticm  has  an  ownwship  interest 
in  an  entity  that  engages  primarily  in 
commercial  transactions  (e.g..  a 
nationalized  commercial  bemk).  the 
exemption  does  not  extend  to  that 
entity.  This  limitation  is  designed  to 
provide  equivalent  treatment  to  all 
commercial  market  participants 
regardless  of  their  ownership  structure. 

Three  commenters  objected  to  the 
applicability  of  the  rules  to  foreign  firms 
(i.e.,  foreign  private  financial 
enterprises).  Two  argued  that  the  extra- 
twritorial  application  of  the  rules  by 
U.S.  regulators  would  be  either 
unwarranted  in  principle  and 
imworicable  in  practice  or  imnecessary 
for  many  foreign  firms  since  they  are 
already  subject  to  the  rules  of  their 
domestic  supervisor  prohibiting  market 
manipulation.  The  conunenters 
recommended  that,  in  lieu  of  an  extra- 
territorial applicaticm  of  the  rules, 
Treasiuy:  (1)  Rely  more  cm  MOUs  with 
foreign  regulators  to  obtain  needed 
information,  and  (2)  define  a  narrower - 
reporting  population  for  the  rules  (e.g., 
only  business  \uiits  that  are  primary 
bidders  for,  and  proprietary  traders  in, 
Treasiuy  secxuities). 

Treasury  has  considered  the  problems  ' 
related  to  the  ability  of  U.S.  regulators 
to  obtain  large  position  information 
from  foreign  investors.  As  a  result. 
Treasury  expects  that  U.S.  r^ulators 
will  continue  to  cooperate  with  foreign 
securities  regulators  through  MOUs  and 
other  means  when  and  if  such  actions 
become  necessary.  It  is  impractical  to 
exempt  foreign  investors  from  the  large 
position  rules  since  the  potential  exists 
for  these  entities  to  amass  large 
positions  in  Treasury  securities,  and 
further,  the  granting  of  such  an 
exemption  could  cause  U.S. -based 
entities  to  move  their  securities 
holdings  overseas  to  foreign  firms. 
Accordingly,  the  Treasiuy  has  decided 
to  retain  the  requirement  that  foreign 
private  financial  enterprises  be  subject 
to  the  large  position  rules. 

The  commenters  also  asserted  that 
compliance  costs  for  foreign  firms — 
especially  European  financial 
conglomerates — ^would  be  considerable. 
The  Treasury  believes  that  the  changes 
made  to  the  proposed  rules,  as 
explained  in  the  remainder  of  this 
section  of  the  preamble,  together  with 
the  Cact  that  the  on-demand  reporting 
system  does  not  require  aggregation  of 
positions  on  a  daily  basis,  will  facilitate 
the  ability  of  affected  firms,  including 
foreign  firms,  to  comply  with  the  rules 
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without  incuning  substantial 
compliance  costs. 

B.  Section  420.2— Definitions 

Comments  were  received  on 
paragraph  420.1(d)  of  the  proposed 
rules,  which  reserves  the  Treasury's 
right  to  collect  information  on  certain 
Treasury  securities  which  do  not  meet 
the  regulatory  definition  of  "recently- 
issued"  but  reporting  on  them  would  be 
cbnsistmt  with  the  purposes  of  the 
GSAA.  The  commenters  beUeved  that 
such  a  reservation  of  rights  was  beyond 
the  scope  of  the  Treasury's  authority. 
The  purpose  of  the  provision  was  to 
provide  notice  to  market  participants 
that,  while  the  definition  of  "recently- 
issued"  narrowed  the  routine  coverage 
of  the  large  position  rules  to  a  small 
universe  of  securities,  the  authority 
provided  to  the  Treasury  by  the  GSAA 
is  broad  enough  to  be  applied  to  a  larger 
group  of  securities  and  that,  in  certain 
rare  circumstances,  the  Treasiuy  may 
choose  to  invoke  this  broader  authority. 
Treasiuy  continues  to  hold  this  view. 

After  consideration  of  these 
comments,  and  to  make  clear  that 
"recently-issued"  is  not  limited  by 
statute  to  the  two  or  three  most  recent 
issues  of  a  security,  the  Department  has 
removed  {>aragraph  420.1(d)  but  revised 
the  definition  of  "recently-issued"  in 
paragraph  420.2(g)  of  the  final  rules. 
The  revision  adds  a  new  subparagraph 
(5)  to  the  definition  of  "recently-issued" 
to  include  Treasury  security  issues  older 
than  those  specified  in  subparagraphs 
420.2(g)(1)  and  (2)  where  the  large 
position  information  is  necessary  and 
appropriate  for  monitoring  the  impact  of 
concentrations  of  positions  in  Treasury 
securities.  As  discussed  in  the  preamble 
to  the  proposed  rule,'^  the  Treasiuy 
believes  that  this  authority  to  request 
large  position  information  on  older 
security  issues  would  only  be  used  in 
exceptional  circumstances.  One 
example  is  the  April  and  May  1991  two- 
year  "rreasiiry  note  squeeze  situations  in 
which  these  securities  remained  of 
concern  to  the  Treasury  beyond  the  time 
that  would  otherwise  have  been  covered 
by  the  definition  of  "recently-issued"  in 
subparagraphs  420.2(g)  (1)  and  (2).  R  is 
not  the  Department's  intention  to  gather 
information  on  securities  that  have  been 
outstanding  for  an  extended  period  of 
time. 

The  definition  of  gross  financing 
position,  paragraph  420.2(c),  was  the 
subject  of  a  number  of  comments 
principally  on  two  different  aspects  of 
the  proposed  definition;  the  inclusion  of 
securities  collateral  and  the  scope  of  the 
optional  exclusion.  As  previously 
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described  in  Section  ILD.,  many 
commenters  were  particularly 
concerned  about  the  broad  scope  of  the 
definition  of  the  gross  financing 
position.  As  proposed,  the  gross 
financing  position  included  amounts  of 
a  security  received  from  any  financing 
transaction,  including  collateral  for 
commercial  loans  or  financial 
derivatives.  Commenters  represented 
that  compliance  with  the  extensive 
reach  of  this  position  component  would 
be  unduly  burdensome  and  for  a  large, 
diversified  rep>orting  entity  ooiild  not  be 
calculated  within  the  provided 
reporting  time  frame.  Some  of  the 
commenters  stated  that  in  order  to 
calculate  the  gross  financing  position 
they  would  have  to  develop  automated 
systems  at  substantial  cost.  The 
commenters  did  not  object  to  the 
treatment  of  security  financing 
transactions  such  as  reverse  repurchase 
agreements  and  bonds  borrowed. 

After  revieMons  the  comments,  the 
Department  has  determined  to  limit  the 
scope  of  the  gross  financing  position. 
Specifically,  all  commercial  lending 
transactions  that  include  Treasury 
securities  as  collateral  will  be  excluded 
from  the  gross  financing  position.  These 
transactions  include  financings  such  as 
lines  of  credit,  general  purpose  business 
loans  and  other  securitized  loans 
unrelated  to  activities  in  the  financial 
markets.  This  change  should  greatly 
simplify  the  computation  of  the  gross 
financing  position  for  entities  such  as 
large  commercial  banks  that  extend 
secured  commercial  credit  from  a  large 
number  of  locations  and  do  not 
maintain  a  centralized  register  of  the 
specific  collateral  for  these  transactions. 

In  preparing  the  final  rules,  the 
Treasury  carefully  considered  the 
commenters'  further  objections  to  the 
inclusion  of  securities  received  as 
collatmal  for  financial  derivatives  such 
as  swap  agreements.  The  commenters 
represented  that  since  these  activities 
are  generally  conducted  in  unregulated 
affiliates  of  regulated  entities,  there  are 
few  standardized  systems  for  tracking 
the  specific  collateral  obtained  and  that 
creating  an  obligation  to  determine 
whether  a  specific  security  is  held  as 
collateral  in  a  very  short  time  frame, 
even  on  an  on-demand  basis,  would 
require  the  development  of  extremely 
expensive  automated  systems.  The 
Department  weighed  these  arguments 
against  the  potential  importance  of  this 
information  in  ascertaining  control  of  a 
p>articular  security  and  decided  that  the 
benefits  of  including  them  were  greater 
than  the  burdens  to  market  participants. 
Factors  affecting  this  decision  were  the 
.grovdng  popularity  of  collateral 
structures  for  financial  derivatives,  the 


practical  similarities  between  these 
structiues  and  reverse  repos  and  bonds 
borrowed  transactions,  as  well  as  the 
fact  that  large  market  participants  that 
would  be  affected  by  the  large  position 
rules  already  have  non-integrated 
systems  for  tracking  this  coUateral  to 
conduct  daily  mark-to-mari:et 
calculations  and  to  determine  the 
sufficiency  of  the  collateral. 
Additionally,  as  is  discussed  later  in  the 
precunble,  the  Department  has  also 
determined  to  extend  the  reporting  time 
frame.  Accordingly,  a  lYeasury  security 
that  has  been  received  as  collateral  for 
a  financial  derivative  transaction  or 
other  securities  transaction  (e.g.,  margin 
loan)  must  be  included  in  the  gross 
financing  position. 

In  response  to  the  proposed  rules, 
commenters  also  noted  that  the  optional 
exclusion  provided  in  the  definition  of 
gross  financing  position  for  transactions 
in  whidi  securities  were  transferred 
without  effective  control  was  restricted 
to  only  some  financing  transactions.  The 
Department  is  sympathetic  to  this 
concern  and  is  revising  the  definition  in 
paragraph  420.2(c)  in  the  final  rules  to 
permit  the  optional  exclusion  to  be 
available  on  the  same  terms  for  any 
collateral  transaction  in  whi(^ 
securities  are  received.  The 
circimistances  in  which  control  is 
deemed  to  not  exist — the  right  to 
substitute  securities,  a  third  party 
custodial  relationship  or  hold-in- 
custody  agreements — remain  unchanged 
from  the  proposal.  Extension  of  the 
exclusion  to  all  components  of  the  gross 
financing  position  should  further 
mitigate  the  impact  of  including 
financial  derivatives  collateral  in  the 
definition  since  many  of  these 
agreements  provide  ror  the  right  to 
substitute  securities. 

As  a  clarifying  point  in  response  to 
one  commenter,  the  Department  notes 
that  forward  start  reverse  repo 
transactions  are  to  be  included  in  the 
gross  financing  position  ji^  as  forward 
settling  trades  are  in  the  net  trading 
position. 

While  the  Department  is  not  revising 
the  definition  in  paragraph  42Q.2(d)  of 
large  position  thieshold,  it  emphasizes 
that  the  $2  billion  level  is  only  an 
absolute  minimum  reporting  level.  The 
Treasury  wishes  to  reiterate  that,  while 
the  $2  bdlhon  threshold  triggers  the 
rec^dkeeping  requirements  pursuant  to 
section  420.4,  no  reporting  burden  is 
created  until  the  Treasury  issues  a 
notice  for  information  on  a  specific 
security.  The  Treasury  envisions  that 
the  level  specified  in  any  actual  request 
for  large  position  information  would 
most  likely  be  significantly  in  excess  of 
$2  biUion  and  would,  therefore,  affect 
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only  a  small  number  of  entities. 
Accordingt3f ,  no  change  is  being  made  to 
the  definition. 

Comments  wefie  specifically  requested 
on  the  treatment  of  fails  in  the 
composition  of  a  reportable  position. 
The  only  negative  comments  received 
on  this  component  suggested  that  the 
net  fails  poation  be  permitted  to  be  a 
negative  number.  The  E)epartment  has 
decided  to  retain  the  current  restriction 
that  the  net  fails  position  should  be 
reported  as  cero  if  it  is  negative.  Failsio 
deUver  that  exceed  fails  to  receive 
should  not  be  used  to  reduce  the  size  of 
a  reportable  position  because  their  size 
is,  to  a  great  extent,  controllable  by  the 
reporting  eatity.  The  Department  also 
wishes  to  clarify  that  fails  are  not  to  be 
included  in  the  net  trading  positi<Mi  and, 
therefore,  are  not  double  counted  in 
computing  a  reportable  position. 

In  para^vph  420.2(f).  the  definition  of 
net  trading  position,  the  Department 
requested  comment  on  the  proposed 
treatment  of  fwward  settling  positions. 
The  comments  that  were  received  on 
this  issue  were  supportive  of  the 
proposed  treatment.  Accordingly,  no 
change  has  been  made  to  the  treatment 
of  forward  settling  positions  in  the  net 
trading  position.  As  a  reminder,  all  the 
components  of  a  reportable  position  are 
to  be  computed  on  a  trade  date  basis. 

One  comisenter  requested  that  the 
criteria  for  designation  of  a  separate 
reporting  entity  within  the  definition  of 
a  repotting  entity,  paragraph  420.2(i) 
and  Appendix  A.  be  modified  to  parallel 
more  closely  the  criteria  for  designation 
as  a  separate  bidder  in  the  uniform 
ofiiaring  circular.  **  Specifically,  the 
commenter  ssked  that  organizaticmal 
componentai  within  an  entity  be 
permitted  to  estabfish  themselves  as 
separate  reporting  entities  as  they  are 
permitted  to  be  separate  bidders  in  the 
uniform  offoring  circular.  To  ensure 
consistency  between  the  uniform 
offering  dicular  and  the  large  position 
rules,  ^e  Department  has  made  a 
clarifying  change  to  the  term  aggregating 
entity  as  defined  in  paragraph  420.2(a) 
and  as  used  in  Appendix  A  of  the  large 
position  rules.  These  revisions  clarify 
that  an  organizational  component  (e.g.. 
a  bank  trust  department)  fails  within  the 
definition  of  aggregating  entity  and  may 
be  recognized  as  a  separate  reporting 
entity.  Appendix  A  bas  been  further 
reviMd  to  clerify  that  any  entity,       .f 
including  an  organizational  component 
thereof,  that  has  already  received 
recognition  from  the  Treasury  as  a 
separate  bidder  in  Treasury  auctions 
pursuant  to  the  uniform  offering  circular 
is  also  recog^iized  as  a  separate 
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reporting  entity  without  requesting  such 
status.  However,  the  Separate  reporting 
entity  must  continue  to  abide  by  the 
conditions  set  out  in  the  uniform 
offering  circular  that  are  required  for 
recognition  as  a  single  bidder,  which 
parallel  the  conditions  set  out  in 
Appendix  A  of  the  large  position  rules 
for  recognition  as  a  separate  reporting 
entity. 

C.  Section  420.3— Reporting 

1.  On-Demand  Reporting  System 

The  on-demand  reporting  system 
approach  that  the  Treasury  proposed  for 
filing  large  positicm  reports  received 
overwhelming  support  from  the  ^ 

commenters.  In  an  on-demand  reporting 
system,  large  position  reports  are 
required  to  be  prepared  and  filed  only 
in  response  to  a  notice  bora  the 
Treasury  requesting  large  position 
information  on  a  specific  issue  of  a 
Treasury  security  by  those  reporting 
entities  whose  positions  exceNsded  die 
large  position  reporting  threshold 
specified  in  the  notice. 

Nine  of  the  twelve  organizations  that 
submitted  comment  letters  addressed 
the  on-demand  reporting  requirement 
and  all  of  them  supported  the  proposed 
reporting  method  in  which  large 
position  reports  would  be  submitted 
only  in  response  to  a  specific, 
infrequffiit  request  by  the  Treasury.  The 
commenters  agreed  with  the  Treasury's 
assessment  that  an  on-demand  reporting 
system  would  be  significantly  less 
a)sdy  and  burdensome  than  a  regular 
reporting  system.  An  on-demand  system 
would  target  the  reporting  to  a  specific 
issue  of  a  Treasury  security  in  response 
to  price  distortions  or  market  anomahes, 
while  still  achieving  the  legislative  and 
policy  goals  of  strengthening  the  abiUty 
of  the  regulatory  agencies  to  deter 
possible  manipulation  of  the  Treasury 
securities  maii^et.  Thus,  the  on-demand 
approach  is  essential  to  the  Treasury's 
overall  commitment  to  design  rules  that 
strike  an  appropriate  balance  between 
achieving  the  purposes  and  objectives  of 
the  statute  and  ininimizing  costs  and 
burdens  to  those  entities  afiiected  by  the 
regulations.  Accordingly,  the  on- 
demand  reporting  requirement  in 
paragraph  420.3(a)  is  being  adopted 
without  change  from  the  proposed  rules. 

2.  Notice  Requesting  Large  Position 
Reports 

Another  of  the  provisions  of 
paragraph  420.3(a)  identifies  the 
information  that  will  be  provided  in  the 
notice  that  will  be  issued  by  the 
Treasury  (i.e.,  press  release  and 
subsequent  Federal  Register  notice) 
requesting  the  preparation  and 


submission  of  large  position  reports. 
Paragraph  420.3(a)  is  being  modified  to 
indicate  that  the  notice  will  also 
ocmtain.  where  appUcable,  identification 
of  the  STRIPS  principal  component  that 
is  related  to  the  specific  Treasury 
security  issue  for  which  large  position 
information  is  being  requested.  This 
information  is  being  added  because  the 
STRIPS  principal  component,  which 
must  be  reported  as  part  of  the  net 
trading  position,  has  a  different  security 
description  and  CUSIP  number  ^om  the 
related  Treasury  note  or  bond  that 
would  be  the  subject  of  the  Treasury's 
request  for  information. 

The  preamble  discussion  to  the 
proposed  rules  indicated  that  the 
Treasury  notice  requesting  large 
(Kisition  information  would  be  provided 
to  major  news  and  financial 
publications  and  electronic  financial 
wire  services  for  subsequent 
dissemination,  and  published  in  the 
Federal  Register. '^  This  procedure  was 
proposed  because  we  believe  that  the 
press  release  requesting  large  positicm 
information  would  be  given  wide  and 
timely  distribution  without  imdue  delay 
in  the  same  manner  as  Treasury  offering 
announcements  and  auction  iesults. 
However,  the  Public  Securities 
Association  (PSA)  has  expressed 
concern  about  relying  on  the  press  for 
notification  of  the  large  position 
information  request  and  that  some 
entities  may  not  have  access  to  the 
particular  wire  service  carrying  the 
notice.  For  these  reasons,  the  PSA  has 
requested  that  the  Treasury  provide  it 
with  a  facsimile  copy  of  the  notice  so 
that  the  PSA  can  immediately  notify  its 
members  of  the  reporting  obligation.  To 
facilitate  broad  and  timely 
dissemination  of  the  notice.  Treasury 
will  provide  the  PSA  with  a  copy  of  the 
press  release  at  the  time  it  is  issued.  The 
Treasury  will  similarly  make  a  copy  of 
the  notice  available  to  other  industry  or 
trade  associations  at  their  request. 

3.  Information  Required  in  Large 
Position  Reports 

— Net  Trading  Position 

Paragraph  420.3(c),  together  with 
Appendix  B,  details  the  specific 
irjbrmation  that  must  be  provided  in 
the  large  position  information  reports. 
In  the  proposed  rules,  paragraph 
420.3(c)(1)  identified  the  specific 
com{>onent  positions  of  the  total 
reportable  position  that  must  be 
reported  by  the  reporting  entity.  For  the 


■'  Since  the  F«d«nJ  tw^irtii  it  the  designated 
iederal  publication  for  providing  official  notice, 
publishing  the  Treasury  notice  in  that  publication 
i<  legally  sufficient  for  "constructive  notice"  of  the 
request 
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net  trading  position,  which  is  one  of 
thiee  positions  that  constitute  the  total 
reportable  position,  the  proposed  rules 
required  each  of  the  following  five 
oompanents  to  be  listed  in  the  large 
positicm  report:  (1)  Cash/immediate  net 
settled  positions;  (2)  net  when-issued 
positions  for  to-be-issued  and  reopened 
issues;  (3)  net  forward  ^ttling  positions, 
including  next  day  settUng  positions;  (4) 
net  positifpis  in  futures  contracts  that 
require  delivery  of  the  specific  security: 
and  (5)  net  holdings  of  STRIPS  principal 
components  of  the  security. 

Two  commenters  objected  to  the 
requirmnent  that  each  of  the  five 
components  of  the  net  trading  position 
be  reported  separately  since  the  only 
diffarence  among  these  items  is  their 
settlement  date.  One  of  these 
conuDoitflrs  also  stated  that  the  separate 
reporting  of  the  net  holdings  of  STRIPS 
prindpu  components  of  a  security  does 
not  appear  to  be  necessary.  In  response 
to  the  ccnnments  and  also  to  reduce  the 
amount  of  information  that  must  be 
included  in  the  large  position  report,  we 
are  revising  the  final  rules  to  eliminate 
the  separate  reporting  of  the  five 
components  that  comprise  the  net 
trading  position.  Reporting  only  the 
total  net  trading  position,  rather  than 
each  of  the  five  components,  is  also 
consistent  Mdth  the  way  the  net  Img 
posititm  is  reported  imder  the 
Treasury's  auction  rules.  '*  Acccndingfy. 
paragraph  420.3(c)(1)  has  been  revised 
to  require  a  reporting  entity  to  report 
only  its  net  trading  position,  gross 
financing  position,  net  fails  position  and 
the  total  reportable  position,  which  is 
the  sum  of  the  three  positions.  However. 
Treasury  or  HtBNY  staff  may  require,  as 
a  foUow-up  inquiry  pursutnt  to 
paragraph  420.3(e),  a  reporting  mtlty  to 
provide  the  amount  of  each  component 
that  constitutes  the  net  trading  position. 
Reporting  entities  must  make  good  faith 
efforts  to  respond  to  such  inquiries  and 
provide  any  additional  information 
requested  in  a  timely  manner. 

— Qtws  Financing  Position 

The  gross  financing  position  is  die 
second  of  three  positions  constituting 
the  total  reportatfle  position  that  must 
be  included  in  the  large  position  report 
pursuant  to  paragraph  420.3(c)(1)  of  the 
final  rules.  As  discussed  at  length  in 
Sections  HD.  and  IILB.  of  this  preamble, 
the  gross  financing  position  was  the 
subject  of  extensive  comments  regarding 
the  inclusion  of  seciirities  collateral  in 
the  position,  the  Scope  of  the  voluntary 
exclusim  that  permitted  firms  to  reduce 
the  gross  financing  position  by  the 
amount  of  securities  received  over 
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which  they  did  not  have  efbctive 
control,  and  the  requirement  to  report 
the  amoimt  of  the  volimtary  exclusion 
as  a  memorandiun  entry.  SeCdoa  ULB. 
discusses  how  the  definiticm  of  gross 
financing  position  is  being  modified  to 
narrow  the  scope  of  transactions  that  are 
covered  and  how  the  voluntary 
exclusion  is  being  expanded  to  cover  all 
components  in  the  gross  financing 
position.  No  dianges  to  paragrai^ 
420.3(c)(1)  are  necessary  to  address 
these  issues. 

However,  the  Treasury  has  changed 
the  provision  in  paragraph  420.3(cj(2)  of 
the  proposed  rules  that  woiild  have 
required  the  amount  of  the  volimtary 
exclusion  to  be  reported.  Entities  that 
would  have  taken  advantage  of  the 
voluntary  exclusion  would  have  been 
required  to  repoert  the  amount  of  the 
exclusion  in  Memorandum  *2.  The 
Treasury  agrees  with  the  commenten 
who  stated  that  requiring  this 
memorandum  entry  would  impose 
additional  burdens,  thus  negating  the 
benefits  that  would  be  derived  from 
exercising  the  voluntary  exclusion.  As  a 
result,  the  Treasury  is  revising 
paragraph  420.3(c)(2)  in  the  final  rules 
by  deleting  the  requirement  to  report 
Memorandum  #2---the' amount  e»:luded 
from  the  gross  financing  position — in 
the  large  position  report. 

— Net  Fails  Position 

Regarding  the  net  fails  position, 
whidb  is  the  third  component  of  the 
total  reportable  position,  two 
commentere  requested  clarification  that 
fails  should  not  be  included  in  the  cash/ 
immediate  net  settled  position 
component  of  the  net  trading  position. 
The  Department  concurs  with  the  views 
expressed  by  the  conmienters  and 
.reiterates  the  clarification  it  made  in  the 
preamble  to  the  proposed  rules  that 
positions  remaining  imsettled  after  their 
'  scheduled  settlement  date  are  not  to  be 
included  in  the  computation  ofthe.net 
trading  position.  As  discussed  earlier, 
the  final  rules  adopt  without  change  the 
treatment  of  the  net  fails  position  as 
proposed,  i.e.,  net  falls  must  be  reported 
either  as  a  positive  number  or  zero. 

— ^Trade  Date  Rep<»ting 

Paragraph  420.3(c)(3)  has  been  revised 
with  technical  and  conforming  changes. 
Language  has  been  added  to  this 
provision  to  state  explicitly  that  all 
f>ositi(m  amounts  on  the  large  position 
report  should  be  reported  on  a  trade 
date  basis.  Since  two  commenters  stated 
that  positifMis  should  be  reported  as  of 
trade  date  rather  than  settlement  date, 
we  believe  this  revision  to  the  final 
rules  will  eliminate  any  confusion  or 
misunderstanding  reganiing  this  issue. 


A  conft»ming  change  is  also  beii^ 
made  to  paragraph  420.3(c)(3)  to  refiect 
that  the  net  trecUng  position  should  be 
reported  as  one  net  number  rather  than 
reporting  each  of  the  five  net  trading 
position  elements.  See  the  discussion 
above  in  the  section  entitled  Net 
Trading  Position. 

— Supplem«ital  Information 

As  described  in  the  proposed  rules, 
paragraph  420.3(e)  requires  that  a 
reporting  entity  provide,  in  re^Knse  to 
a  request  from  the  FRBNY  or  the 
Treasury,  inform^on  in  support  of  its 
large  positim  report.  Such  a  retmest 
coidd  include  this  detail  on  the  nve 
components  of  a  net  trading  position. 
Examples  of  other  information  that  may 
be  requested  include  the  terms  of 
repurchase  agreements  involving  the 
security,  such  as  rate  and  matiuity,  as 
well  as  transaction  volume  for  the 
reported  security. 

4.  Report  Signatories  and  Certifications 

In  the  proposed  rules,  paragraph 
420.3(c)(5)  provided  a  listing  of  the 
administrative  information  that  must  be 
included  in  the  large  position  report,  the 
individuals  authorized  to  sign  the 
report,  and  the  required  certification 
language  attesting  to  the  accuracy  and 
completeness  of  the  report  and  to 
compliance  by  the  reporting  entity  writh 
the  large  position  rules  under  this  part 
A  number  of  commenters  reconuneuded 
that  the  list  of  those  individuals 
authorized  to  sign  the  large  position 
reports  be  expanded  to  include  other 
officials  and  further  that  authority  to 
sign  be  permitted  to  be  delegated  to 
other  individuals.  Additionally,  many 
conunenters  requested  that  the 
certification  language  be  changed  to 
permit  the  designated  filing  entity  to 
rely  on  certifications  or  other  reasonable 
bases  of  evid«ice  received  from  the 
aggregating  entities  regarding  the 
accuracy  and  completeness  of  the  large 
position  information  provided  by  the 
aggregating  entities. 

m  response  to  these  comments,  the 
Etepartment  is  liberalizing  and 
providing  greater  flexibility  for  the 
signatory  and  certification  requirements. 
Paragraph  420.3(C)(5)  as  it  appeared  in 
the  proposed  roles  is  being  se{>arated 
into  two  paragraphs.  New  paragraph 
420.3(c)(5)  lists  the  specific 
administrative  information  that  must  be 
provided  in  the  large  position  report 
without  any  substantive  change  from 
the  proposal.  ^ 

New  paragraph  420.3(c)(6)  lists  the 
iiKlividuals  authorized  to  sign  the  large 
position  reports  and  provides  the 
specific  certification  language  that  must 
be  included  in  each  report  This 
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proviakm  is  baing  raviasd  in  the  final 
rules  by  addittg  the  chief  compliance 
officer  and  diief  l^al  officer  to  the  list 
of  officials  aiithorind  to  sign  the  lai^ 
position  repotts.  In  broadming  the  list 
of  authcwizing  officials,  the  Department 
believes  afEsded  firms  will  have  greater 
flexiUlity  to  determine  the  appropriate 
signatory  for  K  particular  tepoit. 

New  paragiaph  420.3(c)(6)  also 
contains  a  prevision  requiring  two 
certification  statemoits.  The  first 
certific^on  itatement^feqairee  the 
person  ngning  the  large  pMSsition  report 
to  certify  that  the  information  contained 
in  the  report  with  respect  to  the 
designated  filng  entity  is  accurate  and 
complete.  This  is  consistent  with  the 
certification  in  the  proposed  rules. 
However,  tlw  certification  language 
regarding  (i)  tbe  accuracy  and 
completeness  of  the  large  position 
information  related  to  the  other 
aggregating  eetities  and  (ii)  compliance 
by  the  repcKtiog  entity,  including  all 
aggregating  entities,  with  the  large 
positian  recordkeeping  and  reporting 
rules  has  beeli  modified  to  permit  such 
certifications  based  on  lesser  standards 
of  assurance.  The  final  rule  language 
will  enable  the  signatories  to  make  the 
required  certifications  based  on  a 
standard  of  reasonable  inquiry  and  best 
knowledge  aild  belief.  Such  an  approach 
permits  the  authorized  official  to  rely  on 
certifications,  schedules  or  other 
reasonable  bases  of  evidence  that  the 
aggregating  entities  provide  to  the 
designated  filing  entity  pertaining  to 
their  holdings  of  large  positions  and 
compliance  with  the  rules. 

This  certification  approach  adopted  in 
the  final  rales  is  similar  to  that  used  by 
the  SEC  regarding  reports  filed  xmder 
Sections  13(4)  and  I3(gj  of  the 
Securities  Exchange  Act  of  1934.1'' 

5.  Reporting  Time  Frame 

Twelve  of  the  thirteen  comment 
letters  objected  to  the  one  and  one-half 
business  day  reporting  time  fivme  in  the 
proposed  rides  and  recommended 
longer  time  finmes  ranging  from  three  to 
ten  business  days.  In  addition,  two 
conmientws  recommended  a  phased 
rep(»ting  approach  with  staggered 
deadlines  for  difiisrent  types  of 
positions. 

The  Depailknent  is  extending  the  time 
freme  for  filing  the  large  position  reports 
from  one  and  one-half  to  three  and  one- 
half  businese  days  as  prescribed  in  new 
paragraph  420.3(c)(7).  Accordingly, 
reports  must  be  received  by  12:00  noon 
Eastern  time  at  the  FRBNY.  Marieet 
Reports  Divi^on,  on  the  fourth  business 

■^17CFR  24ai3d-l:  24O.13d-101i  24ai3<l-t02,' 
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day  after  the  issuance  of  the  Treeniry 
press  rrieese  requesting  large  podtion 
informatiao. 

The  Department  is  sympathetic  to  the 
concerns  expressed  by  the  commenters 
regarding  the  time  aad  effort  that  will  be 
needed  to  compile,  aggregate  and  file 
the  large  position  reports,  particulariy 
wdieie  reporting  entities  have  a  large 
number  of  aggregating  entities, 
including  fcneign  affiliates.  To  be 
weighed  against  these  concerns  is  the 
need  that  the  report  be  filed  relatively 
quickly  in  order  to  accomplish  its 
purpose.  However,  we  believe  that  the 
significant  changes  that  have  been  made 
in  the  final  rules — revising  the 
definiticm  of  gross  financing  position  to 
exclude  securities  received  as  collateral 
for  commercial  loans;  expanding  the 
voluntary  exclusion  for  the  gross 
financing  position  to  cover  securities 
received  on  any  component  of  the 
podticm;  eliminating  the  requirement  to 
report  as  a  inemcMrandum  entry  the 
amoimt  of  the  volimtary  exclusion; 
eliminating  the  need  to  report  separately 
each  of  the  five  components  of  the  net 
trading  position;  and  expanding  the 
flexibility  regarding  the  signatory  and 
certificatiffli  requirements — ^will  reduce 
the  burdens  associated  with  meeting  the 
three  and  one-half  business  day 
reporting  requirement. 

The  Department  also  wants  to  clarify 
a  misunderstanding  on  the  part  of  some 
commenters  that  the  large  position  rules 
impose  an  on-going  aggregation 
requirement.  Neithw  the  proposed  rules 
nor  these  final  rules  impose  a  daily 
aggregation  requirement  for  large 
position  information.  The  Department 
adopted  the  on-demand  method  of 
reporting  specifically  to  avoid  requiring 
entities  to  redesign  or  develop  systems 
that  would  summarize,  compile  and 
aggregate  large  position  information  on 
a  daily  basis.  )A^e  all  aggregating 
entities  subject  to  the  rules  must  make 
records  of  their  transactions  on  a  daily 
basis,  only  the  designated  filing  entities 
are  required  to  have  a  process  to 
aggregate  the  large  position  information 
on  behalf  of  the  reporting  entity,  and 
then  only  in  response  to  a  specific 
request  from  the  Treasury  for  large 
position  reports.  The  Department  is  not 
persuaded  that  the  rules  require  firms  to 
develop  system  interfaces  or  integrated 
systems  to  compile  and  aggregate  the 
required  large  position  information. 

The  Department  did  not  adopt  the 
recommendaticm  for  a  phased  reporting 
system.  We  believe  such  a  system  would 
impose  unnecessary  administrative 
burdens  and  add  unneeded  complexity 
to  the  reporting  process.  ']'■'  .^'■ 


6.  Report  Media 

In  response  to  a  request  for 
clarification,  paragraph  420.3(d)  has 
been  revised  to  indicate  that  facsimile 
and  delivered  hard  copy  reports  are  the 
acceptable  media  for  the  la^  position 
repents.  Reporting  entities  should 
contact  the  FRBNY  staff  to  work  out 
arrangements  if  they  wish  to  submit  Uie 
reports  in  a  different  type  of  media. 

7.  Testing  of  Large  Position  Reporting 
System 

The  Department  reiterates  its 
intration  to  test  the  accuracy  and 
reliability  of  the  large  position  reporting 
system  by  requesting  large  position 
reports  at  least  annually,  regardless  of 
market  conditions  for  a  particular 
security.  Many  commenters  e}q>re8sed 
concerns  that,  by  the  Treasury  not 
disclosing  that  a  request  for  large 
position  information  is  a  test,  the  mariset 
will  assume  the  request  is  real  and  may 
react  negatively,  thus  creating  price 
anomalies  where  none  exist^  While 
the  Department  may  announce  a  test  as 
such,  we  intend  to  preserve  our  policy 
prerogative  to  request  large  position 
information  without  stating  that  the 
request  is  a  test  Tbe  Department 
appreciates  and  understands  these 
concerns  but  believes  that  the  market 
shoald  be  able  to  discern,  based  on  the 
market  prices  for  the  security  issue 
selected  for  the  test,  that  the  request  for 
large  position  informaticm  is  only  a  test. 

D.  Section  420.4 — Recordkeeping 

The  recordkeeping  rules  require  large 
position  holders  to  make  and  preserve 
records  related  to  large  position 
reporting  requirements.  The  final 
recordkeeping  rules  contain  minor 
modifications  to  the  proposed  rules, 
reflecting  the  Treasury's  review  of 
issues  raised  in  the  comment  letters. 
-     The  proposed  recordkeeping  rules 
required,  among  other  things,  that  each  - 
designated  filing  entity,  in  instances 
where  its  reporting  entity  controlled  a 
reportable  position  of  at  leest  $2  billion 
in  any  Treasury  security  during  the 
prior  two-year  period  ending  90  days 
after  publication  of  the  final  rule, 
submit  a  letter  to  the  FRBNY 
"certifying"  that  the  designated  filing 
entity  had  or  would  have  by  the 
effective  date  a  recordkeeping  system 
capable  of  making,  verifying  the 
accuracy  of,  and  fireserving  the  requisite 
records.  (A  technical  change  has  been 
made  in  these  final  rules  regarding  this 
letter.  Pursuant  to  section  420.4(a)(2)  of 
the  final  large  position  rules,  the  letter 
must  now  be  submitted  to  the 
Treasury's  Bureau  of  the  Public  Debt, 
rather  than  to  the  FRBNY.) 
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Pour  commenters  ob)ected  to  this 
requirement.  Three  commenters 
asserted  that  the  provision,  which 
effectively  required  certain  firms  to 
review  positions  dating  back  two  years, 
was  unduly  time-consiuning  and  costly 
since  such  information  could  not  be 
readily  collected  and  a^regated.  The 
third  commenter  objected  on  the 
grounds  that  certain  entities, 
particularly  banks,  are  not  reqviired  to 
maintain  seouities-related  records  that 
cover  all  Treasury  securities  held  as 
collateral  (e.g.,  collateral xeceived  to 
secure  extensions  of  credit)  and  are  not 
required  to  maintain  records  by  CUSIP. 
In  addition,  three  commenters  stated 
that  the  designated  filing  entity  should 
not  be  expected  to  certify  the  accuracy 
of  the  records  of  other  aggregating 
entities  within  the  reporting  entity. 

The  Treasury  believes  that  relatively 
few  entities  will  be  subject  to  the 
recordkeeping  rules  because  few  entities 
hold,  have  held,  or  expect  to  hold 
reportable  positions  equal  to  or  greater 
than  $2  billion.  Nevertneless.  in  order  to 
ease  the  burden  on,  and  costs  to,  the 
firms  that  will  be  subject  to  the  rules 
when  they  become  effective,  the  final 
recordkeeping  rules  eliminate  the 
requirement  tixat  an  affected  designated 
filing  entity  make  a  certification  in  its 
letter  to  the  Bureau  of  the  Public  Debt. 
Instead,  paragraph  420.4(a)(2)  of  the 
final  rules  requires  the  designated  filing 
entity  to  "state"  in  its  letter  that  it  has 
in  place  or  will  have  in  place  a 
recordkeeping  system  to  meet  the 
requirements  of  the  rules.  Further,  the 
final  rules  clarify  the  distinction 
between  the  designated  filing  entity's 
recordkeeping  system  requirements  and 
those  of  the  other  aggregating  entities  in 
the  reporting  entity;  each  letter  to  the 
Biueau  of  the  Public  Debt  now  must 
also  contain  a  statement  that,  after 
reasonable  Ihquiry  and  to  the  best  of  its 
knowledge  and  belief,  the  designated 
filing  entity  "represents"  that  its 
aggregating  entities  also  have  in  place  or 
will  have  in  place  specified 
recordkeeping  systems.  In  determining 
whether  to  submit  a  letter  and  to  have 
the  required  recordkeeping  systems  in 
place  by  the  effiactive  date,  a  designated 
filing  entity  can  now  make  such 
determinations  as  a  result  of  a 
reasonable  bases  of  evidence,  or  its 
general  knowledge,  of  the  magnitude  of 
its  own  positions  and  those  of  its 
aggregating  entities  over  the  two-year 
time  name.  These  changes  allow  firms 
to  avoid  the  time  and  cost  of  conducting 
a  detailed  review  of  their  ptositions 
covering  the  prior  two-year  time  period. 

Further,  as  described  in  Section  IILC. 
of  this  preamble,  the  final  rules 
substantially  reduce  the  amount  of 


information  required  to  be  reported 
pertaining  to  certain  kinds  of  collateral 
received  to  seciue  extensions  of  credit 
(e.g.,  collateral  for  commercial  loans). 
This  change  obviates  the  need  to 
maintain  infOTmation  on  some  of  the 
securities  collateral  about  which  one 
commenter  expressed  concerns. 

Section  m.Cf.  also  discussed  the 
reasons  for  incorporating  into  the  final 
rei>orting  rules  an  expansion  of 
categories  of  officials  who  are 
authorized  to  sign  and  certify  the 
reports.  Using  the  same  rationale,  the 
final  recordkeeping  rules  in  paragraph 
420.4(a)(3)  provide  that  the  same 
expanded  list  of  officials  of  the 
designated  filing  entity  are  authorized  to 
sign  the  letter  to  the  Bureau  of  the 
Public  Debt. 

The  final  recordkeeping  rules  include 
two  additional  changes  from  the 
proposed  rules.  In  the  event  that  a 
designated  filing  entity  obtains  any 
certifications  or  schedules  from  its 
aggregating  entities  pertaining  to  their 
holdings  of  a  reportable  position, 
paragraphs  420.4(b)(2)  and 
420.4(c)(2)(ii)  require  the  designated 
filing  entity  to  maintain  copies  of  such 
certifications  or  schedules. 

The  Treasury  emphasizes  that, 
although  the  final  recordkeeping  rules 
Impose  a  modest  amount  of  new 
requirements,  particularly  with  regard 
to  entities  that  are  not  currently  subject 
to  federal  securities  recordkeeping  rules, 
the  new  requirements  are  not  expected 
to  necessitate  significant  automation  or 
administrative  expenses  for  the  affected 
firms.  As  discussed  in  the  preamble  to 
the  proposed  rules.  Treasury  places  a 
great  deal  of  importance  on  minimizing 
the  compUance  burden  on  all  affected 
entities,  including  unregulated  ones.  As 
a  result,  Treasiuy  intentionally  avoided 
imposing  the  vast  majority  of  the 
requirements  contained  in  SEC  Rule 
17a-3  '*  on  the  unregulated  entities. 
Instead,  Treasury  selected  the  most 
basic  record  (similar  to  the  blotter 
requirement  of  SEC  Rule  17a-3)  that 
would  be  crucial  to  dociunenting  and 
preparing  large  position  reports  without 
imposing  a  burden  on  the  few 
unregulated  firms  that  are  likely  to  be 
subject  to  the  recordkeeping 
requirements.  It  is  our  understanding 
that  such  investors  already  maintain 
records  captviring  most  or  all  of  the 
information  required  by  the 
recordkeeping  rtiles. 

E.  Section  420.5— Effective  Date 

Section  420.5  sets  out  the  effective 
date  for  both  the  recordkeeping  and 
reporting  provisions  of  the  large 


'•  17  CFR  240.178-3. 


position  rules.  The  rules  provide  for  a 
delayed  effective  date  approximately  six 
months  after  the  date  of  this 
pubhcation.  This  period  of  time  is 
provided  to  give  affected  entities 
sufficimt  time  to  make  the  necessary 
preparations  for  compliance.  Only 
paragraph  420.4(a)  is  not  subject  to  this 
date  but  instead  contains  its  own 
specific  dates  for  compfiance. 

F.  Appendix  B  to  Part  420 — Sample 
Large  Position  Report 

The  sample  large  position  report  in 
Appendix  B  has  been  shortened  to 
conform  to  the  changes  in  paragraph 
420.3(c)  of  the  final  rei>orting  rules. 
Refer  to  Section  III.C.  of  this  preamble 
for  an  explanation  of  the  changes. 

IV.  Special  Analysis 

The  rules  do  not  meet  the  criteria  for 
a  "significant  regulatory  action" 
pursuant  to  Executive  Order  12866. 

In  the  preamble  to  the  proposed  rules, 
pursuant  to  the  Regulatory  FlexibiUty 
Act  (5  U.S.C  601  et  seq.).  the 
Department  certified  that  these 
amendments,  if  adopted,  would  not 
have  a  significant  economic  impa;Ct  on 
a  substantial  number  of  small  entities. 
Accordingly,  a  regulatory  flexibilify 
analysis  was  not  prepared.  The 
proposed  and  final  rules  estabUsh  a 
minimum  large  position  dueshold  of  $2 
billion  which  assures  market 
participants  that  the  Treasury  would  not 
request  large  position  reports  below  that 
minimum  amount.  The  Department 
continues  to  beUeve  that  there  are  no 
small  entities  that  will  control  positions 
of  $2  billion  or  greater  in  any  Treasury 
security.  Based  on  this  fact  and  its 
review  of  the  final  rules  being  adopted 
herein,  and  since  no  comments  were 
received  related  to  this  particular  issue, 
the  Department  has  concluded  there  is 
no  reason  to  alter  the  previous 
certification. 

The  collections  of  information 
contained  in  the  final  regulations  have 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  under 
section  3507(d)  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35)  under  Control  Number 
1535-0089.  Under  the  Act,  an  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  vahd  OMB  control  number. 

"Hie  information  is  being  collected  by 
the  Department  to  enable  the  Treasury 
and  other  regulators  to  understand 
better  the  possible  reasons  for  any 
apparent  significant  price  distortions 
and  the  possible  causes  of  market 
shortages  in  certain  Treasury  securities. 
The  collection  of  information  will  help 
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enstire  that  the  Treasury  securities 
market  remains  liquid  and  efficient,  and 
is  not  viewed  as  subject  to 
manipulation.  The  final  rules  apply  to 
nearly  all  market  participants 
controlling  large  positions  as  defined  in 
the  rules.  Pet  paragraph  420.3(c),  it  is  a 
mandatory  requirement  that  reporting 
entities  with  reportable  positions  that 
equal  or  exceed  the  specified  threshold 
in  a  Treasury  notice  respond  through 
their  designated  filing  entities  by  filing 
a  report  in  the  required  format  and 
within  the  specified  reporting  time 
frame.  The  G^AA  provides  that  the 
Department  ^all  not  be  compelled  to 
disclose  publicly  any  information 
required  to  be  kept  or  reported  for  large 
position  rejKirting.  Such  information  is 
exempt  from  disclosure  under  FOIA.*" 

Estimated  total  annual  reporting  and 
recordkeeping  burden:  4,940  hours. 

Estimated  bnnual  number  of 
recordkeepens:  100. 

Estimated  annual  number  of 
respondents:  10. 

Estimated  annual  frequency  of 
response:  On  occasion. 

Comments  on  the  accuracy  of  the 
estimate  for  this  collection  of 
inf(»rmation  9r  suggestions  to  reduce  the 
burden  should  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs  of 
the  Office  of  Management  and  Budget, 
Attention:  Desk  Officer  for  Department 
of  the  Treasury.  Washington.  D.C., 
20503;  with  Copies  to  the  Government 
Securities  Regulations  Staff,  Bureau  of 
the  Public  D^,  Room  515,  999  E  Street, 
NW.,  Washington.  D.C.  20239-0001. 

Liatof  Subjeots 

17CFRPartiO0 

Administrative  practice  and 
procedure,  B«nks,  banking.  Brokers, 
Government  seciuities.  Reporting  and 
recordkeeping  requirements. 

17  CFR  Part  420 

Foreign  investments  in  U.S.. 
Government  securities,  Investments, 
Reporting  and  recordkeeping 
requirements! 

For  the  reasons  set  out  in  the 
preamble,  17, CFR  Chapter  IV. 
subchapter  A  is  amended  as  follows: 

PART  400— (tULES  OF  GENERAL 
APPLICATION 

1.  The  authority  citation  for  part  400 
is  revised  to  lead  as  follows: 

Aatfaority:  li  U.S.C  78o-5. 

2.  In  §400.^,  paragraph  (e)  is  added  as 
follows: 


'Seetupmat  lit. 


f  400.1    Scope  Of  ragulaiioiia.      - 

(e)  Section  104  of  the  Government 
Securities  Act  Amendments  of  1993 
(Pub.  L.  103-202. 107  Stat.  2344) 
amended  Section  15C  of  the  Act  (15 
U.S.C.  780-5)  by  adding  a  new 
subsection  [f],  authorizing  the  Secretary 
of  the  Treasury  to  adopt  rules  to  require 
specified  persons  holding,  maintaining 
or  controlling  a  large  position  in  to-be- 
issued  or  recently-issued  Treasury 
securities  to  report  such  a  position  and 
make  and  keep  records  related  to  such 
a  position.  Part  420  of  this  subchapter 
contains  the  rules  governing  large 
position  reporting. 

3.  Part  420  is  added  to  read  as  follows: 

PART  420— LARGE  POSITION 
REPORTING 


Sec 

420.1 
420.2 
420.3 
420.4 
420.5 


Applicability. 
Definitions. 
Reporting. 
Recordkeeping. 
Effective  Date. 
Appendix  A  to  Part  420 — Separate  Reporting 

Entity. 
Appendix  B  to  Part  420 — Sample  Large 
Position  Report. 
Authority;  15  U.S.C.  78o-5(f). 

S  420.1    AppHcability. 

(a)  This  part,  including  the 
Appendices,  is  applicable  to  all  persons 
that  participate  in  the  government 
securities  market,  including,  but  not 
limited  to:  government  seciuities 
brokers  and  dealera,  depository 
institutions  that  exercise  investment 
discretion,  registered  investment 
companies,  registered  investment 
advisers,  pension  funds,  hedge  funds 
and  insurance  companies  that  may 
control  a  reportable  position  in  a 
recently-issued  marketable  Treasury 
bill,  note  or  bond  as  those  terms  are 
defined  in  §420.2. 

(b)  Notwithstanding  paragraph  (a)  of 
this  section,  foreign  central  banks, 
foreign  governments  and  international 
monetary  authorities  are  exempt  from 
this  part.  This  exemption  is  not 
applicable  to  a  broker,  dealer,  financial 
institution  or  other  entity  that  engages 
primarily  in  commercial  transactions 
and  that  may  be  owned  in  whole  or  in 
part  by  a  foreign  government. 

(c)  Notwithstanding  paragraph  (a)  of 
this  section.  Federal  Reserve  Banks  are 
exempt  from  this  part  for  the  portion  of 
any  reportable  position  they  control  for 
their  own  account. 

1420.2    Deflnttlons. 
For  the  purposes  of  this  part: 
(aj  "Aggregating  entity"  means  a 

single  entity  (e.g.,  a  parent  company. 


affiliate,  or  organizational  component) 
that  is  combined  with  other  entities,  as 
specified  in  paragraph  (i)  of  this  section, 
to  form  a  reporting  entity.  In  those  cases 
where  an  entity  has  no  affiliates,  the 
aggregating  entity  is  the  same  as  the 
reporting  entity. 

(b)  "Control '  means  having  the 
authority  to  exercise  investment 
discretion  over  the  purchase,  sale, 
retention  or  financing  of  specific 
Treasiuy  securities.  Only  one  entity 
should  be  considered  to  have 
investment  discretion  over  a  particular 
position. 

(c}-"Gross  financing  position*'  is  the 
sum  of  the  gross  par  amounts  of  a 
security  issue  received  torn  financing 
transactions,  including  reverse 
repurchase  transactions  and  bonds 
borrowed,  and  as  collateral  for  financial 
derivatives  and  other  securities 
transactions  (e.g.,  margin  loans).  In 
calculating  the  gross  financing  position, 
a  reporting  entity  may  not  net  its 
positions  against  repurchase 
transactions,  securities  loaned,  or 
securities  pledged  as  collateral  for 
financial  derivatives  and  other 
securities  transactions.  However,  a 
reporting  entity  may  elect  to  reduce  its 
gross  financing  position  by  the  par 
amount  of  the  security,  received  in 
transactions:  in  which  the  counterparty 
retains  the  right  to  substitute  securities; 
that  are  subject  to  third  party  custodial 
relationships;  or  that  are  hold-in- 
custody  agreements. 

(d)  "Large  position  threshold"  means, 
with  respect  to  a  reportable  position,  the 
dollar  par  amount  such  position  must 
equal  or  exceed  in  order  for  a  reporting 
entity  to  be  required  to  submit  a  large 
position  report.  The  large  position 
threshold  will  be  annoimced  by  the 
Department  and  may  vary  with  each 
notice  of  request  to  report  la^e  position 
information  and  with  each  specified 
Treasury  security.  However,  under  no 
circumstances  will  a  large  position 
threshold  be  less  than  $2  billion. 

(e)  "Net  fails  position"  is  the  net  par 
amount  of  "fails  to  receive"  less  "fails 
to  deliver"  in  the  same  security.  The  net 
fails  position,  as  reported,  may  not  be 
less  than  zero. 

(f)  "Net  trading  position"  is  the  net 
siun  of  the  following  respective 
positions  in  the  specific  security  issue: 

(1)  Cash/immediate  net  settled 
positions; 

(2)  Net  when-issued  positions; 

(3)  Net  forward  positions,  including 
next-day  settling; 

(4)  Net  futures  contract  positions  that 
require  delivery  of  the  specific  security; 
and 

(5)  Net  holdings  of  STRIPS  principal 
components  of  the  security. 


Fadsral  Roister  /  Vol.  61,  No.  178  /  Thursday,  September  12,  1996  /  Rules  eair'  Regulations  48340 


(g)  "Rscently-issued"  means: 

(1)  With  respect  to  Treasury  sectirities 
that  are  issued  quarterly  or  more 
freauently,  the  three  most  recent  issues 
of  the  security  (e.g.,  in  early  April,  the 
January,  February,  and  March  2-year 
notes). 

(2)  With  respect  to  Treasury  securities 
that  are  issued  less  frequently  than 

auarterly,  the  two  most  recent  issues  of 
le  security. 

(3)  With  respect  to  a  reopened 
security,  the  entire  issue  of  a  reopened 
security  (older  and  newer  portions) 
based  on  the  date  the  new  portion  of  the 
reopened  security  is  issued  by  the 
Department  (or  for  when-issued 
securities,  the  scheduled  issue  date). 

(4)  For  all  Treasury  seciirities,  a 
security  announced  to  be  issued  or 
aucticHied  but  unissued  (when-issued), 
starting  from  the  date  of  the  issuance 
announcement.  The  most  recent  issue  of 
the  security  is  the  one  most  recently 
annoimced. 

(5)  Treasury  security  issues  other  than 
those  specified  in  paragraphs  (g)(1)  and 
(2)  of  this  8ecti(Hi,  provided  that  such 
large  position  information  is  necessary 
and  appropriate  for  monitoring  the 
impact  of  concentrations  of  positions  in 
Treasury  securities. 

(h)  "Reportable  position"  is  the  stmi 
of  the  net  trading  positions,  gross 
financing  positions  and  net  &ib 
positions  in  a  sp>ecified  issue  of 
Treasury  securities  collectively 
controlled  by  a  reporting  entity. 

(i)  "Reporting  entity"  means  any 
corporation,  partnership,  person  or 
other  entity  and  its  affiliates,  as  further 
provided  herein.  For  the  purposes  of 
this  definition,  an  affiliate  is  any:  entity 
that  is  more  than  50%  owned,  directly 
or  indirectly,  by  the  aggregating  entity 
or  by  any  other  affiliate  of  the 
aggregating  entity:  person  or  entity  that 
owns,  directly  or  indirectly,  more  than 
50%  of  the  aggregating  entity;  person  or 
entity  that  owns,  directly  or  indirectly, 
more  than  50%  of  any  other  affiliate  of 
the  aggregating  entity;  or  entity,  a 
majority  of  whose  board  of  directora  or 
a  majority  of  whose  general  partners  are 
directora  or  officen  of  the  aggregating 
entity  or  any  affiUate  of  the  aggregating 
entity. 

(1)  Subject  to  the  conditions 
prescribed  in  Appendix  A,  one  or  more 
aggregating  entities,  either  separately  or 
together  with  one  or  more  other 
aggregating  entities,  may  be  recognized 
as  a  separate  reporting  entity. 

(2)  Notwithstanding  this  definition, 
any  persons  or  entities  that  intentionally 
act  together  with  respect  to  the  investing 
in,  retention  of,  or  financing  of, 
Treasiiry  securities  are  considered, 
collectively,  to  be  one  reporting  entity. 


(a)  A  reporting  entity  is  subject  to  the 
reporting  requirements  of  this  section 
only  when  its  reportable  position  equals 
or  exceeds  the  large  p>osition  threshold 
specified  by  the  Department  for  a 
specific  Treasury  security  issue.  The 
Department  shall  provide  notice  of  such 
threshold  by  issuance  of  a  press  release 
and  subsequent  publication  of  the 
notice  in  the  Fedovl  Register.  Such 
notice  will  identify  the  Treasury 
security  issue  to  be  reported  (including, 
where  applicable,  identification  of  the 
related  STRIPS  principal  component); 
the  date  or  dates  (as  of  close  of  business) 
for  which  the  large  position  information 
must  be  reported;  and  the  applicable 
large  position  threshold  for  that  issue,  h 
is  the  responsibiUty  of  a  reporting  entity 
to  take  reasonable  actions  to  be  aware  of 
such  a  notice. 

(b)  A  reporting  entity  shall  select  one 
entity  from  among  its  aggregating 
entities  (i.e.,  the  designated  filing  entity) 
as  the  entity  designated  to  compile  and 
file  a  report  on  behalf  of  the  reporting 
entity.  The  designated  filing  entity  shall 
be  responsible  for  filing  any  large 
position  reports  in  response  to  a  notice 
issued  by  the  Department  and  for 
maintaining  the  additional  records 
prescribed  in  the  applicable  paragraph 
of  §420.4. 

(c)(1)  In  response  to  a  notice  issued 
under  paragraph  (a)  of  this  section 
requesting  large  position  information,  a 
reporting  entity  with  a  reportable 
position  that  equals  or  exceeds  the 
specified  large  position  threshold  stated 
in  the  notice  shall  compile  and  report 
the  amounts  of  the  reporting  entity's 
reportable  position  in  the  order 
specified,  as  follows: 

(i)  net  trading  position; 

(ii)  gross  financing  position: 

(iii)  net  fails  position;  and 

(iv)  total  reportable  position. 

(2)  Tlie  large  position  report  should 
include  the  following  additional 
memorandum  item:  a  total  that  includes 
the  amounts  of  securities  delivered 
through  repurchase  agreements, 
securities  loaned,  and  as  collateral  for 
financial  derivatives  and  other 
securities  transactions.  This  total  should 
not  be  reflected  in  the  gross  financing 
position. 

(3)  An  illustration  of  a  sample  report 
is  contained  in  Appendix  B.  The  net 
trading  position  shall  be  one  net  number 
and  reported  as  the  applicable  positive 
or  negative  number  (or  zero).  The  gross 
financing  position  and  net  fails  position 
should  each  be  reported  as  a  single 
entry.  If  the  amount  of  the  net  fails 
position  is  zero  or  less,  report  zero.  All 
position  amoimts  should  be  reported  on 


a  trade  date  basis  and  at  par  in  millions 
of  dollars. 

(4)  All  positions  must  be  repented  as 
of  the  close  of  business  of  the  reporting 
date(s)  specified  in  the  notice. 

(5)  Each  submitted  large  po«iti<»i 
reiM^  must  include  the  following 
administrative  information  in  addition 
to  the  reportable  position:  the  name  of 
the  reporting  entity,  the  address  of  the 
principal  place  of  business,  the  name 
and  addr»s  of  the  designated  filing 
entity,  the  Treasury  security  that  is 
being  reported,  the  CUSIP  number  for 
the  security  being  reported,  the  report 
date  or  dates  for  which  information  is 
being  reported,  the  date  the  report  was 
submitted,  the  name  and  telephone 
number  of  the  person  to  contact 
regarding  information  reported,  and  the 
name  and  position  of  the  authorized 
individ\ial  submitting  this  report 

(6)  The  large  position  report  must  be 
signed  by  one  of  the  following:  the  chief 
compliance  officer,  chief  legal  officer, 
chief  financial  officer;  chief  operating 
officer;  chief  executive  officer,  or 
managing  partner  or  equivalent  The 
designated  filing  entity  must  also 
include  in  the  report,  immediately 
preceding  the  signature,  a  statement  of 
certification  as  follows: 

By  signing  below,  I  certiiy  that  the 
infonnatioD  contained  in  this  report  with 
regard  to  the  designated  filing  entity  it 
accurate  and  complete.  Further,  after 
reasonable  inquiry  and  to  the  best  of  my 
knowledge  and  belief,  I  certify:  (i)  That  the 
information  contained  in  this  report  with 
regard  to  any  other  aggregating  entities  is 
accurate  and  complete;  and  (ii)  that  the 
reporting  entity,  including  all  aggregating 
entities,  is  in  compliance  with  me 
requirements  of  17  CFR  Part  420. 

(7)  The  report  must  be  filed  before 
noon  Eastern  time  on  the  fourth 
business  day  following  issuance  of  the 
press  release. 

(d)  A  report  to  be  filed  pursuant  to 
paragraph  (c)  of  this  section  will  be 
considered  filed  when  received  by  the 
Federal  Reserve  Bank  of  New  Yorii, 
Market  Reports  Division.  The  report 
may  be  filed  with  the  Federal  Reserve 
Bank  of  New  York  by  fecsimile  or 
delivered  hard  copy.  The  Federal 
Reserve  Bank  of  New  York  may  in  its 
discretion  also  authorize  additional 
means  of  reporting. 

(e)  A  reporting  entity  that  has  filed  a 
report  purauant  to  paragraph  (c)  of  this 
section  shall,  at  the  request  of  the 
Department  or  the  Federal  Reserve  Bank 
of  New  York,  timely  provide  any 
supplemental  information  pertaining  to 
such  report. 

(Approved  by  the  OfBce  of  Management  and 
Budget  under  control  number  1535-0089) 


\fe     - 
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f  420.4    RaoprdkMplng. 

(a)(1)  Notwithstanding  the  provisions 
of  paragraplis  (b)  and  (c)  of  this  section, 
an  aggregating  entity  must  make  and 
maintain  records  pursuant  to  this  part  as 
of  its  efiectiVe  date,  but  only  if  the 
aggregating  entity  has  controlled  a 
portion  of  its  reporting  entity's 
reportable  position  in  any  Treasury 
security  when  such  reportable  position 
of  the  reporting  entity  has  equaled  or 
exceeded  the  minimum  large  position 
threshold  specified  in  §  420.2(d)  (i.e.,  $2 
billion)  durj|ng  the  prior  two-year  period 
ending  December  11, 1996.  Subsequent 
to  the  effective  date,  an  aggregating 
entity  that  controls  a  portion  of  its 
reporting  entity's  reportable  position  in 
a  recently-ispued  Treasiuy  security, 
when  such  fepoitable  po^on  of  the 
reporting  eiitity  equals  or  exceeds  the 
minimum  large  position  threshold,  shall 
be  responsible  for  making  and 
maintaining  the  records  prescribed  in 
this  section. 

(2)  In  the  case  of  a  reporting  entity 
whose  reportable  position  in  any 
Treasiuy  security  has  equaled  or 
exceeded  the  minimum  large  position 
threshold  dftring  the  prior  two-year 
period  ending  December  11, 1996,  each 
such  reporting  entity's  designated  filing 
entity  shall  submit  a  letter  to  the 
Government  Securities  Regulations 
Staff.  Bureae  of  the  Public  Debt,  999  E 
Street.  N.W.,  Room  515,  Washington, 
DC  20239,  stating  that  the  designated 
filing  entity  has  in  place,  or  wiU  have 
in  place  by  the  effiective  date,  a 
recordkeeping  system  (including 
policies  and  procedures)  capable  of 
making,  verifying  the  accuracy  of.  and 
preserving  tiie  records  requireid 
pursuant  to  this  section.  The  letter  shall 
further  state  that,  after  reasonable 
inquiry  and  to  the  best  of  its  knowledge 
and  belief,  the  designated  filing  entity 
represents  tkat  all  other  aggregating 
entities  have  in  place,  or  will  have  in 
place  by  the  effective  date,  a  system 
(including  policies  and  procedures) 
capable  of  making,  verifying  the 
accuracy  of,  and  preserving  the  records 
required  pursuant  to  this  section. 

f3)  The  letter  specified  in  paragraph 
(a)(2)  of  thisj  section  must  be  signed  by 
one  of  the  fallowing:  the  chief 
compliance  officer;  chief  legal  officer, 
chief  financial  officer;  chief  operating 
officer;  chief  executive  officer,  or 
managing  partner  or  equivalent.  The 
letter  must  be  received  by  the  Bureau  of 
the  Public  Debt  no  later  than  January  21, 
1997. 

(b)  Recorcis  to  be  made  and  preserved 
by  entities  that  are  subject  to  the 
recordkeeping  provisions  of  the 
Commission,  the  Department,  or  the 
appropriate  ^vguJatory  agencies  for 


financial  institutions.  As  an  aggregating 
entity,  compliance  by  a  registered 
brokeoor  dealer,  registered  government 
securities  broker  or  dealer,  noticed 
financial  institution,  depository 
institution  that  exercises  investment 
disaetion,  registered  investment 
adviser,  or  registered  investment 
company  with  the  applicable 
recordkeeping  proAdsions  of  the 
Commission,  the  Department,  or  the 
appropriate  regulatory  agencies  for 
financial  institutions  shall  constitute 
compliance  with  this  section,  provided 
that  if  such  entity  is  also  the  designated 
filing  entity  it: 

(1)  Makes  and  keeps  copies  of  all  large 
position  reports  filed  pursuant  to  this 
part; 

(2)  Makes  and  keeps  supporting 
documents  or  schedules  used  to 
compute  data  for  the  large  position 
reports  filed  pursuant  to  this  part, 
including  any  certifications  or 
schedules  it  receives  from  aggregating 
entities  pertaining  to  their  holdings  of  a 
reportable  position; 

(3)  Makes  and  keeps  a  chart  showing 
the  organizational  entities  that  are 
aggregated  (if  applicable)  in  determining 
a  reportable  position;  and 

(4)  With  respect  to  recordkeeping 
preservation  requirements  that  contain 
more  than  one  retention  {>eriod, 
preserves  records  required  by 
paragraphs  (b)(l)-(3)  of  this  section  for 
the  longest  record  retention  period  of 
applicable  recordkeeping  provisions. 

(c)  Records  to  be  made  and  kept  by 
other  entities.  (1)  An  aggregating  entity 
that  is  not  subject  to  the  provisions  of 
paragraph  (b)  of  this  section  shall  make 
and  preserve  a  journal,  blotter,  or  other 
record  of  original  entry  containing  an 
itemized  record  of  all  transactions  that 
fall  within  the  definition  of  a  reportable 
position,  including  information  showing 
the  account  for  which  such  transactions 
were  effected  and  the  following 
information  pertaining  to  the 
identification  of  each  instrument:  the 
type  of  security,  the  par  amount,  the 
CUSIP  number,  the  trade  date,  the 
matiuity  date,  the  type  of  transaction 
(e.g.,  a  reverse  repurchase  agreement), 
and  the  name  or  other  designation  of  the 
person  from  whom  sold  or  purchased. 

(2)  If  such  aggrsgating  entity  is  also 
the  designated  filing  entity,  then  in 
addition,  it  shall  make  and  preserve  the 
following  records: 

(i)  Copies  of  all  large  position  reports 
filed  pursuant  to  this  part; 

(ii)  Supporting  documents  or 
schedules  used  to  compute  data  for  the 
large  position  reports  filed  pursuant  to 
this  part,  including  any  certifications  or 
schedules  it  receives  from  aggregating 


entities  pertaining  to  their  holdings  of  a 
reportable  position;  and 

(iii)  A  chart  showing  the 
organizational  entities  that  are 
aggregated  (if  applicable)  in  determining 
a  reportable  position. 

(3)  With  respect  to  the  records 
required  by  paragraphs  (c)  (1)  and  (2)  of 
this  section,  each  such  aggregating 
entity  shall  preserve  such  records  for  a 
period  of  not  less  than  six  years,  the  first 
two  years  in  an  easily  accessible  place. 
If  an  aggregating  entity  maintains  its 
records  at  a  location  other  than  its 
principal  place  of  business,  the 
aggregatii^;  entity  must  maintain  an 
index  that  states  the  location  of  the 
records,  and  such  index  must  be  easily 
accessible  at  all  times. 

(Approved  by  the  Office  of  Management 
and  Budget  under  control  number  153S- 
0089) 

f42as    Effectlva  DMe. 

The  provisions  of  this  part,  except  tot 
§  420.4(a),  shall  be  first  effective  on 
March  31, 1997. 

Appendix  A  to  Part  420 — Separate 
Reporting  Entity 

Subject  to  the  following  conditions, 
one  or  more  aggregating  entity(ies)  (e.g., 
parent,  subsidiary,  or  organizational 
component)  in  a  reporting  entity,  either 
separately  or  together  witii  one  or  more 
other  aggregating  entity(ies),  may  be 
recognized  as  a  separate  reporting 
entity.  All  of  the  following  conditions 
must  be  met  for  such  entity(ies)  to 
qualify  for  recognition  as  a  separate 
reporting  entity: 

(1)  Such  entity(ie8)  must  be 
prohibited  by  law  or  regulation  from 
exchanging,  or  must  have  established 
written  internal  procedures  (i.e., 
Chinese  walls)  designed  to  prevent  the 
exchange  of  information  related  to 
transactions  in  Treasury  securities  with 
any  other  aggregating  entity; 

(2)  Such  entity(ies)  must  not  be 
created  for  the  purpose  of 
drounventing  these  large  position 
reporting  rules; 

(3)  Decisions  related  to  the  purchase, 
sale  or  retention  of  Treasiuy  securities 
must  be  made  by  employees  of  such 
entity(ies).  Employees  of  such  entity(ies) 
who  make  decisions  to  purchase  or 
dispose  of  Treasury  securities  must  not 
perform  the  same  function  for  other 
aggregating  entities;  and 

(4)  The  records  of  such  entity(ies) 
related  to  the  ownership,  financing, 
purchase  and  sale  of  Treasury  securities 
must  be  maintained  by  such  entity(ies). 
Those  records  must  be  identifiable — 
separate  and  apart  from  similar  records 
for  other  aggregating  entities. 
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To  obtain  recognition  as  a  separate  procedures,  including  ongoing  "The  above-named  entity  agrees  that 

leportingentity,  each  aggregating  entity  compliance  monitoring  processes,  that  it  will  promptly  notify  the  Department 

or  group  of  aggregating  entities  must  are  designed  to  prevent  the  entity  or  in  writing  when  any  of  the  information 

request  such  recognition  firom  the  group  of  entities  from:  provided  to  obtain  separate  reporting 

Department  pursuant  to  the  procedures  "(D  Exchanging  any  of  the  following  entity  status  changes  or  when  this 

outlined  in  paragraph  400.2(c)  of  this  information  with  any  other  amregating  certification  is  no  longer  valid." 

S^^tTre-:SS^V-.diu    a^LTTSr^-ntcef"^    or^^'^^J^l^,  ^ 

ii^kts^Jai-"  Sircsxi^':js^.S;   ;;ro";;zl^?rr^L't:. 

provide  the  following  certification.  and  (c)  finaad^  strategies  that  it  plans  separate  bidder  in  Treasury  aucUons 

"fName  of  the  entity(ies))  herrfjy  to  follow  regarding  Treasury  seciuities.  fro™  ^e  Department  pureuant  to  31 

certifies  that  to  the  best  of  its  knowledge  or  ^^^^^  P&rt  356  is  also  recognized  as  a 

and  belief  it  meets  the  conditions  for  a  "(2)  In  any  way  intentionally  acting  separate  reporting  entity  without  the 

separate  reporting  entity  as  described  in  together  with  any  other  aggregating  need  to  request  such  status,  provided 

Appendix  A  to  17  CFR  Part  420.  The  entity  with  respect  to  the  purchase,  sale,  such  entity  continues  to  be  in 

above  named  entity  also  certifies  that  it  retention  or  finwnring  of  Treasury  compliance  with  the  conditions  set  forth 

has  established  wrritten  policies  or  securities.  in  Appendix  A  of  31  CFR  Part  356. 

Appendix  B  to  Part  420— -Sample  Lai^ge  Position  Report 
Fonnula  for  Detennining  a  Reportable  Positioii 

($  Amcnmts  in  mlllioiis  at  par  value  as  of  trade  date] 

Security  Being  Reported ~ — » — 

Date  For  Whidi  In&»mation  is  Being  Reported  

1.  Net  Trading  Position  (Total  of  caah/inunediate  net  settled  fmitions:  net  when-isnied  positions:  net  forward  po- 
sitions, including  next  day  settling;  net  futures  contracts  that  require  delivery  of  the  specific  security;  and  net 

holdings  of  STRIPS  principal  components  of  the  security.) ~ 

2.  Gross  Financing  Position  (Total  of  securities  received  through  reverse  repos  (including  forward  settling  reverse 
repos),  bonds  borrowed,  financial  derivative  transactions  and  as  collateral  for  other  securities  transactions 

which  total  may  be  reduced  by  the  optional  exclusion  described  in  §  420.2(c).)  +  $ 

3.  Net  Fails  Position  (Fails  to  receive  1ms  {ails  to  deliver,  if  equal  to  or  less  than  zero,  report  0.)  *  S 

4.  Total  Reportable  Position ■  $ 

Memorandum:  Report  one  total  which  includes  the  gross  par  amounts  of  securities  delivered  through  repurchase  agreements,  securities 

loaned,  and  as  collateral  for  financial  derivatives  and  other  securities  transactions.  Not  to  be  included  in  item  t2  (Gross  Financing  Pod- 
tion)  as  reported  above. 

[■  r   s..  * 

AdBinistrative  Information  To  Be  Provided  in  the  RqMirt 

Name  of  Reporting  Entity: 

Address  of  Principal  Place  of  Business: 

Name  and  Address  of  the  Designated  Filing  Entity: 

Treasury  Security  Reported  on: 

CUSIP  Number 

Date  or  Dates  for  Which  Information  Is  Being  Reported: 

Date  Report  Submitted: 

Name  and  Telephone  Number  of  Person  to  Contact  Regarding  Infimnation  Reported: 

Name  and  Position  of  Authorized  Individual  Sulnnitting  this  Report  (Chief  Compliance  Officer,  Chief  Legal  Officer;  Chief  Financial  Offi- 
cer; Chief  Operating  Officer,  Chief  Executive  Officer,  or  Manning  Partner  or  Equivalent  of  the  Designated  Filing  Entity  Authorized  to 
Si^i  Such  Report  on  Behalf  of  the  Entity): 

Statement  of  Certification:  "By  signing  below,  I  certify  that  the  information  contained  in  tiiis  rep<Ht  with  regard  to  the  designated  filing 
entity  is  accurate  and  complete.  Further,  after  reasonable  inquiry  and  to  the  best  of  my  knowledge  and  belief,  I  cartiiy:  (i)  that  the  infor- 
mation contained  in  this  report  with  regard  to  any  other  aggregating  entities  is  accurate  and  complete;  and  (ii)  that  the  reporting  entity, 
including  all  aggregating  entities,  is  in  compliance  with  the  requirements  of  17  CFR  Part  420." 

Signature  of  Autiiorizad  Person  Named  Above: 

Dated:  August  14, 1996. 
DarcyBrMbny, 

Assistant  Secretaiy  (Financial  klaHcets). 
(FR  Doc  96-23331  Filed  9-11-96;  8:45  am] 
■NJJNQ  COM  4S1S-aS-P 
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September  12,  1996 


Part  V 

Department  of  Defense 

General  Services 
Administration 

National  Aeronautics  and 
Space  Administration 

48  CFR  Parts  1,  et  al. 
Federal  Acquisition  Regulation; 
Certification  Requirements;  Proposed 
Rule 


483M 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
A0MM8TRAT10N 

NATIONAL  AERONAUTICS  AND 
SPACE  ADHiMSTRATION 

46  CFR  Pwti  1. 3, 4, 6, 8, 9. 12, 14, 18, 
19.22.23,28^27,29.31,32.36.37.42, 
45, 47. 49. 52  and  53 


[FAR  0ms  96^312] 
RINWXKMOISt 

Federal  AequiaWon  Ragulatlon: 
CeiUflcellon  Requlrsntenla 

AQBIOES:  Department  of  Defense  (DOD), 
Genmal  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administratisn  (NASA). 
ACTION:  Proposed  rule. 

SUMMARY:  Th#  Administrator  of  the 
Office  of  Fedsral  Procurement  Policy 
has  requested  that  the  QviUan  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Coimdl  issue  a 
proposal  to  amend  the  Fedoal 
Acquisition  Regulation  (FAR)  to  remove 
particular  certification  requirements  for 
contractors  aad  ofiisrors.  This  regulatory 
action  was  not  subject  to  OfBce  of 
K4anagement  and  Budget  review  under 
Executive  Order  12866,  dated 
Srotember  30. 1993.  This  is  not  a  major 
rule  under  5  US.C.  804. 
DATES:  Commiants  should  be  submitted 
on  or  before  November  12, 1996  to  be 
considered  in  the  formulation  of  a  final 
rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Adn|inistration,  FAR 
Secretariat  (MVRS),  18th  and  F  Streets. 
NW.,  Room  4^)37  Washington,  DC 
20405. 

Please  dte  FAR  case  96-312  in  all 
correspondence  related  to  this  case. 
FOR  RIRTHER  MFORMATION  CONTACT.  Mr. 
Jack  O'Neill  at  (202)  501-3856  in 
refiarence  to  tMs  FAR  case.  For  general 
informaticm.  contact  the  FAR 


FAR<«le 


3.50?-2(i)(1) 

4.102(d)  . 

1.106  

6Ja2-3<b)(1)(v^ 

8.002  

82 

l2.S04(aMl6) 
9.50&^(4  ._. 

9.508(a) 


Secretariat,  Room  4037,  GS  Building, 
Washington,  DC  20405  (202)  501-4755. 
Please  dte  FAR  case  96-312. 

SUPPLEMBITARY  WronMATION: 
A.  Beckgronnd 

The  Administratcv  of  the  Office  of 
Federal  Procurement  Policy  has 
reviewed  the  certifications  in  the  PAR. 
The  FSderal  Acqiiisition  Regulatory 
Council  (FARC)  has  made 
recommendations  as  to  the  retention  of 
certain  certifications  and  the 
Administrator  has  approved  the 
retention  of  cotifications  discussed 
herein.  As  a  result,  the  Administrator 
has  issued  a  proposal  which  we  are  now 
publishing  on  behalf  of  the 
Administrator  of  Federal  Procurement 
Policy  as  a  proposed  rule. 

This  proposed  rule  amends  FAR  Parts 
1,  3,  4,  6,  8,  9, 12,  14, 16,  19,  22,  23, 
25.  27.29,  31,  32,  36,  37,  42, 45.  47,  49, 
52  and  53  to  remove  particular 
certification  requirements  for 
contradors  and  offerors.  The  proposed 
rule  implements  Section  4301b  of  the 
National  Defmse  Authorization  Ad  for 
Fiscal  Year  1996  (Pub.  L.  104-106). 
Section  4301b  requires  the 
Administrator,  Office  of  Federal 
Procurement  Policy,  to  issue  for  public 
comment  a  proposal  to  remove  firom  the 
FAR  those  certification  requirements  for 
contradors  and  offerws  that  are  not 
specifically  imposed  by  statute.  Hie 
Administrator  may  omit  such  a 
certification  only  if  (1)  The  FAR  Council 
provides  the  Administrator  with  a 
written  justification  for  the  requirement 
and  a  determinatioo  that  there  is  no  less 
burdensome  means  for  administering 
and  enforcing  the  particular  regulation 
that  contains  the  certification 
requirement;  and  (2)  the  Administrator 
approves  in  writing  the  retentiim  of  the 
certification  reouirement. 

The  proposea  rule  implements 
Section  4301b  by  removing  certificStion 
reqiiirements  for  contradors  and 
offertHS  not  spedfically  imposed  by 
statute.  A  separate  FAR  case  96-013  has 
been  initiated  to  identify  and  delete  any 


representations  that  place  an 
imnecessary  burden  on  contradors  and 
offerors. 

Review  of  certifications  imposed  by 
the  Small  Business  Administration 
revealed  that  representations,  not 
certifications,  were  imposed  by  the 
Small  Business  Ad  (15  U.S.C.  645(d)). 
Therefore,  in  the  FAR  text  at  19.001. 
19.301, 19.703  and  the  provisions  at 
S2.219-1,  52.219-15,  52.219-18.  52- 
219-19,  and  52-219-21,  representations 
have  been  substituted  for  certifications. 
These  representations  will  be  reviewed 
under  FAR  case  96-013. 

Review  of  certifications  contained  in 
the  FAR,  revealed  that  several 
certifications  are  required  by  outside 
source  documents.  For  example,  the 
folloMdng  certifications  are  required  by 
Department  of  Labor  regulations:  FAR 
52.222-8,  Payrolls  and  Basic  Records; 
FAR  52.222-15,  Eligibility  under  the 
Davis  Bacon  Ad;  FAR  52.222-41  (n) 
and  (p).  Service  Ccmtrad  Ad;  FAR 
52.222-48  Exemption  from  the  Service 
Contrad  Ad  for  ADP  services;  and  FAR 
52.222-21,  Certification  of 
Nonsegregated  FadUties.  Also,  the 
following  certifications  are  required  by 
Executive  order:  FAR  22.1020,  Seniority 
Lists;  and  FAR  52.223-13,  Toxic 
Chemical  Release  Reporting.  The 
following  certifications  are  required  by 
regulations  issued  by  the  Cost 
Accounting  Standards  Board:  FAR 
Provision  52.230-1,  Apposdix  B;  FAR 
30.201-3,  30.201-4,  30.202-6,  and 
30.602-1 .  The  disposition  of  these 
certifications  will  not  be  covered  by  this 
proposal,  but  in  accordance  with  section 
4301(b)(1)(B)  of  the  Federal  Acquisition 
Reform  Ad,  and  imder  the  authority  of 
the  Department  of  Labor  with  regard  to 
the  labor  certifications;  and  by  the 
Office  of  Management  and  Budget,  with 
regard  to  those  required  by  Executive 
order  and  the  Cost  Accounting 
Standards  Board. 

The  FAR  certifications  for  contradors 
and  offerors  proposed  for  elimination 
are  summarized  below: 


FAR  Certificauon  Recxjirements  Recommended  for  Deletion 


Clause/provision  No. 


52.208-1 
52^08^ 

52.209-7 


TWe 


Subcontractor  kickfoacks . 

Joint  ventures  _.... .„..; 

Required  Sources  tar  Jewel  Bearings 

and  Related  Items. 
Jewel  Bearing  and  Reialed  Mams  Certifi-lpelete  provision. 


Organizational  Confficts  of  Intor^  Cer- 
tiflcate— Marketing  ConsuNants. 

Procedures  (Organizationai  ConiUd  of 
Interest). 


Remarks 


Revise  language  to  delete  cartifKatkxi. 
Revise  language  to  delete  certificatkxt. 
Delete  dause. 


Revise  language  to  delete  certificatkia 
Revise  language  to  delete  oertificatk)a 
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FAR  Certification  REQUiREMBfT$  Recommended  for  DELETiON--Continued 

FARcte 

qause/provision  No. 

TWa 

RamartcB 

9.506W)(4)  .^ 



Procedures  (Organizational  ConlBct  of 
Interest). 

Revise  language  to  delete  cerDficata. 

1.108  

52.209-7 

Organizational  Conflict  01  Interest— Mar- 

Delete provision. 

9.507-1 

keting  Consultant 

1.106  

52.209-8 

Orgai^zational  Conflict  of  Interes^-Advi- 

Deieto  provisioa 

9.507-1 

sory/Assistance  Services. 

9.507-1  (d) 

Organizaiionel  Conflict  of  Interest 

Delete  language  Language  refers  to 
FAR  clauses  52J209-7  md  -8. 

12503  

52.212-^ — .. 

Offieror    Repre8entalx)ns    and    Certifi- 

Revised language  to  reflect  revisiona  in 

- 

cations— Commercial  Items  Minor  irv 

this  proposal. 

.. 

formalities  or  in'egularities  in  bids. 

14.405(1)  

. ............. 



Revise  language  to  specify  repress<<a 
tions   in   Heu   of   certificalions.    FAR 

■* 

52.222-22   and   52.222-25   are   rep- 

resentations as  required  by  statute. 

not  cerlificatKxis. 

16J06(d)(2) ; 



Level  of  effort >.. 

Revise  language  to  detete  oerliflcalion 
requirement 

19.001   - 

52.219^1  

Small  Business  Program  Representation 

Revise  language  to  delete  certficaion 
requirement  and  sutstitute  representa- 

19J01 

10  TIM 

52JJ19-18  

tions  as  required  by  law. 

git>to  8a  Concems. 

52.219-19  

SB  Conoem  Representation  for  SB  Com- 

petitiveness DemonstratKXi  Program. 

* 

- 

52219-21  

SB  Size  Representation  for  Targeted  In- 
dustry Categories  Under  the  SB  Com- 
petitiveness Demonstration  Program. 

19.303(c)(2) 

..•...•..••.......« • 

Determining  Product  or  Service  Classt- 

Revise  language  to  delete  certification 

19.303(c)(3) 

fications. 

requirement. 

9.501(h)(1) 

- 

General  (self-certification) „.... 

Revise  language  to  delete  cerMcation 
requirement 

152.219-15  (b)  &  (c) 

Notice  of  Participation  by  Organizations 
for  the  Handicapped. 

Delete  clause. 

23.105  

52.223-1  

Clean  Air  and  Water  Certification 

Revise  language  to  delete  certification 

23.106 

requirement 

23.302(dK1) 

Polcy— Hazardous  material  

Revise  language  to  delete  certification 
requirement 

52.223-3  

Hazardous    Material    identification   and 

Revise  language  to  delete  certification 

Matorfal  Safety  Data. 

requirement. 

23.601(c) 

52.223-7  

Notice  of  Radoactive  Materials 

Revise  language  to  delete  certiftcation  if 
prKX  conditiorw  are  not  changed. 

25.109(a) 

52.225-1  

Buy  American  Certificate 

Revise  language  to  delete  certification 
requirement. 

25.305 

52.225-6 „ „ 

Balance  of  Payments  Program  Certifi- 

Revise language  to  delete  certification 

cate. 

requirement. 

«l???.«>-7   .  .      

Balance  of  Payment  Program. 

Buy  American  Act— Trade  Agreements- 
Balance  of  Payments  Program  Certifi- 
cate. 

Buy  American  Act — Trade  Agreements — 

25.408(aH1) 

5?.??f>-8  

Revise  language  to  delete  cerVficatKyi 
requirement 

25.408(aK2) : 

52.225-9 

Revise  language  to  delete  certificate  re- 

Balance of  Payments  Program. 
Buy  American  Act— North  American  Free 

quirement 

4^>*H/0\ll/\^/  •••»••••••■•-•••••••••• 

52.225-21  

Revise  language  to  delete  cerlificalxm 

-  ■ 

Trade  Agreement  (NAFTA)  Implemen- 
tation Act— Balance  of  Payments  Pro- 
graia 

requirement 

25.408CO)  

Revise  language  to  delete  certification 

clauses. 

requirement 

27.303(e) 

•  >•••»•••»•••••••••••••••••••>•»••••••••• 

Patent  RigfUs— Retention  by  the  Con- 

Revise language  to  delete  certification 

tractor  (Short  form). 

requirement 

27.406 

52.227-12  

Patent  Rights— Retention  by  the  Con- 
tractor. 

Revise  language  to  require  declaration  in 

27.409(q) 

lieu  of  certificabon,  as  required  by  stat- 
ute. 

52.227-13  

Patent  Righto— Acquisition  by  the  Gov- 

emmenL 

• 

S2.227-21 

Technical   Date   Certification,   Revfsioa 
and  Withhoidmg  of   Payment— Major 
Systems. 

29.305(b)(3) 

„ 

State  and  local  tax  exemptions 

Ftovise  language  to  delete  certification 
requirement 

Olal    Iw       ■•••■■•••••••••«•••••••••■■*•••• 

52.242-4  

Certification  of  Indirect  Costs 

Revise  language  to  delete  nonstatutory 

42.70^2 

csnmcaDon. 

48358 
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FAR  Certification  Requirements  Recommended  for  Deletion— Continued 


b 


FAR 


Ctause/praviaion  No. 


TMe 


Remaiks 


31.205-22(d)  «xl  (e) 

32J06  

36.205<bM3)  ..;... 

37.402  . 

45.606-1   .„ 


47.303-1 7(d)(;|)(H) 

47.305-1 1(b)  

47.403-3  ... 

47.404  .. 


49.10ft-3(b) 


Part  53 


52.237-7  „. 


52.245-8 


52J247-§4  J. 


Legisiai^e  Lobbying  costs 
Procedures  (Assignments) 
Statutory  cost  limitations  .... 


Indemnification  and  Medical  Liability  In- 
surance. 
Submission  .„ ^..„....'. -. 


UabMty  lor  the  Fadiities 


52.247-2  

52.247-63  .... 


Contractor-prepaid  commercial  biHs  of 
ladhig,  small  padcage  shipnients. 

Diversion  of  Shipment  urxler  F.o.b.  Des- 
tination Contracts. 

Disallowance  of  expenditures 


Permits,  Authorities,  or  Franchises  .» 
Preference  for  U.S.-Flag  Air  Carriers 


52.209-3  

52.209-4  , 

52.215-35  ...„ 

52.216-2  

52.216-3 

52.216-4  _ 

52.22fr-5  

52.228-8  

52228-9  


Settlement  procedures  

First  Artide  Approval  (Alt  I) 
FffSt  Articie  Approval  (Alt  I) 


Annual    Representations    and    Certifi- 
cations— Negotiation. 

Economic    Price   Adjustment — Standard 
Supplies. 

Economtc  Price  Adjustment— 

Senmstarxlard — Supplies. 

Economic  Price  Adjustment— (.abor/Ma-. 
tariai. 

Insurance— Work  on  a  Government  In- 
stallation. 

Liability  and  insurance — (.eased  Motor 
Vehicles. 

Cargo  Insurarwe 

SF  129 

Part  22  Fomv-SF  1445  .» 

Part  29  Fom>— SF  1094,  SF  1094A .,. 

Part  45  Fonns— SFs  1423,  1426.  1428, 
1430. 1432.  1434. 


Revise  language  to  delete  certification 

requirement. 
Revise  language  to  delete  certification 

requirement. 
Revise  language  to  delete  certification 

requirement 
Revise  language  to  require  evidence  in 

lieu  of  certification. 
Revise  lariguage  to  delete  certification 

requirement. 
Revise  language  to  delete  certification 

requirement. 
Revise  language  to  delete  certification 

requirement 
Delete  clause. 

Revise  language  to  delete  certification 
requirement. 

Revise  language  to  delete  certification 
requirement. 

Revise  language  to  delete  certification 
requirement. 

49  U.S.C.  40118  directs  agencies  to  erv 
sure  transportation  is  by  U.S.  carriers. 

Revise  language  to  delete  certification 
requirement. 

Revise  language  to  delete  certification 
requirement.  ^ 

Revise  language  to  delete  certification 
requirement 

Revise  language  to  require  aci<nowledg- 
ment  in  Reu  of  certification. 

Revise  language  to  delete  certification 
requirement. 

Revise  language  to  delete  certification 
requirement. 

Revise  language  to  delete  certification 
requirement 

Revise  language  to  delete  certification 
requirement. 

Revise  language  to  delete  certification 
requirement. 

Revise  language  to  delete  certification 
requirement 

Revise  form  to  delete  certification  re- 
quirement 

Revise  form  to  delete  certification  re- 
quirement 

Revise  forms  to  delete  certification  re- 
quirement 

Revise  forms  to  delete  certification  re- 
quirement 


The  FAR 


certifications  specifically  imposed  by  statute  are  summarized  below: 

FAR  Certification  Requirements  Required  by  Statute 


FAR 


::ite 


Clause/provision  Ho. 


TWe 


Remarl(8 


3.802(b) 


3J03  

3.804 
3.808 
9.204(a)(2)  ... 


52^203-11 


^.212-3(e> 


52.214-27 


Certification  and  Disclosure  Regarding 
Payments  to  Influence  Certain  Federal 
Tramactions. 


Certification  tor  testing  and  evaluation 

costs. 
Price  Reduction  for  Defective  Cost  or 

Pricing     Data— Modificatiora— Sealed 

Biddhig. 


Required  by  31  USC  1352. 


Required  by  10  USC  2319(d)(2)  and  41 

USC  253c(d)(2). 
Required  by  10  USC  2306a(a)(2)  and  41 

USC  254b. 
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FAR  Certification  Requirements  Required  by  Statute— Continued 


FARdte 


ClouMi/jpfowBton  No. 


T«e 


15.804-4 


22.407 

23.404(b)(2)OD 


23.406(a)  ._. 

23.404(bX4) 

23.4Q6(C) 


29.304<d) 


33.201  

33.202 

33.207 

83.206 

33.211(c)(2) 

33.211(e) 

33.21 4(aK5) 

42.703-2  .... 


50.303-2 


52.214-28 

S2J215-22,  -23.  -24.  -25 


Suboontrador  Cost  or  Pricing 

ModMcabona-Seated  BiddnD. 

TINA 


52.222-8 
52.223-8 


52.223^ 
52.223-e 


52.22»-2  .. 
52.232-33 


52.232-34  (Option^ 
52.233-1  -.. 


Carmad  Payrol  and  Basic  Records  

Esttmate  ot  PercanlaQe  o(  Raoovarad 
Mataiiai  for  Designated  Itarm  to  be 
Used  in  the  Perlornienca  o(  ttw  Coo- 
tract. 

Reoowared  MMerial  Certificabon  „ 

CerWicalion  of  Percentage  of  Recovered 
Material  Comom  for  EPA  Designated 
Mams  Used  in  Performance  of  the 
Cofttact 

North  Carolna  State  and  Local  Sales 
and  Use  Tax. 

Mandatary  Infonneiion  for  Electronic 
Funds  Transfsr. 


Requirad  by  10  USC  2306a(a)(2)  and  41 

USC2S4b. 
Required  by  10  USC  2306a  Ml  41  USC 

254b. 
Required  by  40  USC  276. 
Required  by  42  USC  6062(c)(3)^ 


Required  by  42  USC  6e62(c)(3)(A)(0. 
Required  by  42  USC  6962(c)(3). 


Required  by  North  Carolna  Slate  Law. 
Required  by  31  USC  3332 

Required  by  41  USC  605(0(1). 


52.242-4 


Certificate  of  Indirect  coets 

^11  .lil   ■!    Ililll  II    lilfllll  nil  ll» 

yjOimwCmjr  oamncaoon ....» 


Required  by  10  USC  2324(h)  wid  41 

USC2S6(h). 
Required  by  10  USC  2410  and  41  USC 

606(c)(1). 


Tlie  FAR  oeitificatioDS  approved  in  writing  for  retention  by  the  Administrator  for  Federal  Procurement  Policy  are 
summarized  below: 

FAR  Certifk^ation  Requirements  Which  OFPP  Has  Given  Approval  To  Retain 


FARdte 


Clause/provision  No. 


Titte 


3.103 

9.408 
9.409 


32.202-4(b)(3) 

Jib«wiW— O        ••■••■••••■•HHMai 

w5c«OUiy^    ■■«•■•••••■•■••••••< 

32.503-6  

32.503-0(a)(9) 

32.503-14  (a)  and  (c) 


52.203-2 
52.200-5 

52.213-1 


32.905(c)(1)  ..„ 

32.1009  {a)  and  (c)  and 
32.1010(c). 


52.232-4 

52.232-5  

52.232.32  


«.1204  

42.1205  .••.•••••*••••■ 

40*w1 0    •■•••■•■«»••■■• 

46.504 

4g.108-4(a)(1)(iii) 
49.602-1  (a) 
49.1 12-1  (h)  


52232-12  (a),  (o) 
52.232-16(g) 


52.246-15 


49.302 


Certificate  of  Independent  Price  Deter- 
mination. 
Certification  Reganing  Deberment.  Sus- 
pension,  Proposed    Debarmsnt.   and 
Other  ResponsibtHty  Matters. 

Fast  Payment  Procedure _. 

Security  for  Qoverrvnent  finaiKing 

Other  borrowing 

Approval  of  progress  payment  lequeste 
Administration  of  progress  payments  — 

Liquidation  rates-aitemate  method 

Protection  of  (aovemment  titte  (progress 

payment). 
Payrnents    urxtor    Transportation    Con- 
tracto    and    Transportation    Related 
Service  Contracte. 
Payments  Under  Ftxed-Prioe  Construc- 
tion Contracts. 
Performance-Based  Payments 

Advarwe  Payments 

Progress  Payments  - _.. 

Agreement  to  recognize  a  successor  in 

interest  (novation  agreement). 
Agreement    to    recognize    contractor^ 

change  of  name. 
Certificate  of  Conformance  .................... 

Authorization  for  subcontract  settlements 
without  approval  or  ratificatiorv 

Certification  and  approval  c4  partial  pay- 
ments. 

Discontinuance  of  vouchers 


See  following  justification. 
See  folowing  justification. 


See  folowing  justification. 
See  Mtowing  Justification. 
See  following  juatification. 
See  foNowing  justification. 
See  Justification  under  32.503-6. 
See  fdowing  Justification. 
See  foNowing  JusMcation. 

See  foNowing  Justificatioa 


See  fotowing  Justtflicatton. 

See  folowing  Justification. 

See  folowing  Justification. 
See  following  Justification. 
See  foNowing  Justificatioa 

See  fotiowing  JusMcation. 

See  fotiowing  Justification. 

See  foHowing  Justification. 

See  folowing  Justification. 

See  folowing  Justification. 
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f  AR  Certification  Requirements  Which  OFPP  Has  Given  Approval  To  Retain— Continued 


1 — 

FARidte 


Clause^provMon  Na 


TWe 


Ramaiks 


49J04-2  ^.. 

49.603-1   ......4. 

49.603-2  ; 

49.603-3  ......i„..-. 

49.603-8  ... 


PartSS,  Formi 


S2^49-2  (c),  (d) 
52.249-3  (c).  (d) 

S2.249-5(c) 


52.24»-6  (d).  (e)  .. 
52.249-11  (c).  (d) 


Submission  of  sattlement  proposal  (fse 
only). 

Fixed-price  contracts-coniplele  tenri- 
nation. 

Fixed^)rioe  contracts-partial  terminaiion 

Cost^eimbursamenl  oontracts-compiete 
temiination.  if  sattament  irwludes  cosL 

Fixad^ytoe  oontracts-satilements  with 
subcontractors  only. 

Terminalion  for  Conventenoe  of  the  Qov- 
aminant  (Fixad-Prioa). 

Termination  for  Converiienoe  of  the  Gov- 
ernment (Dtemanding,  Demolition,  or 
RenwvaJ  of  Improvements). 

Terminalion  for  Convenience  of  the  Qov- 
emment  (Educational  and  Other  Non- 
pioftt  Institulions). 

Terminalion  (Coat-ReinibursemenQ  

Termination  of  Work  (Consoidaled  Fa- 
cilities or  Facilities  Acquisition). 

Pwt  49  Fomw-SFs  1435,  1436,  1437, 
1438, 1439,  and  1440. 


See  folowing  Justification. 

See  following  Justificaiioa 

See  foOoMhng  Justification. 
See  foUoMring  Justificatioa 

See  following  Justificatioa 

See  following  Justificatioa 

See  following  Justification. 

See  following  JuslMcaiion. 


See  following  Justification. 
See  foNowing  Justification. 

See  following  Justificatioa 


FAR  Provi$ion  52.203-2  and  the 
prescription  at  3.103  requiie  that 
oSerors  certify  that  proposed  prices 
were  arrived  at  independently  without. 
for  the  purpose  of  restricting 
competition,  consultation  with  other 
competitors.  This  certification  is 
required  to  continue  to  maintain  the 
integrity  of  the  Government 
procurement  process  by  insuring  fait 
access  to  all  interested  contractors.  The 
requirement  that  Certificates  of 
Indepraident  Price  Oetennination 
(CIPDs)  be  submitted  by  offerors  for 
Government  contracts  is  being  retained. 
First,  CIPDs  require  the  disclosure,  by 
offerors,  of  w^th  whom  prices  were 
discussed  or  to  whom  prices  were 
disclosed,  so  that  contracting  officers 
can  detennin9  whether  offers  have  been 
prepared  according  to  the  bid 
requirements  set  out  in  Government 
Requests  for  Proposals.  Unlike  private 
contracting  situations,  important  public 
poUcy  concerns  may  dictate  in  some 
instances  tluf  only  inde{>endently 
prepared  bids  are  acceptable,  while  in 
other  circumstances  teaming  agreements 
may  be  acceptable  or  even  actively 
solicited.  SeOond,  certain  types  of  pre- 
bid  conduct  or  communications  among 
competitors,  such  as  attempting  to 
induce  another  firm  to  submit,  or  not  to 
submit,  an  offer  or  disclosing  price 
information,  may  adversely  affect  the 
competitiveness  of  their  offers  and  yet 
not  ccHistituti  an  unlawful  "agreement" 
under  Federal  antitrust  laws.  With 
taxpayer  dollars  at  stake,  the  pubHc 
desiarves  the  price  and  quality  benefits 
of  vigorous  competition.  CIPDs  are 
necessary  to  preclude  conduct  and 


commimications  that  Himininh  the 
competitiveness  of  the  Federal 
contracting  process.  The  Government 
must  be  able  to  hold  those  who  seek  to 
obtain  public  monies  to  the  highest 
standards  of  conduct  at  all  times,  and 
pubUc  funds  must  be  protected  from 
unlawful  collusion  in  the  bidding 
process.  These  poUcy  considerations 
justify  retaining  the  requirement  for  the 
submission  of  QPDs.  The  Department  of 
Justice  has  concluded  that  this 
certification  will  not  place  a  significant 
burden  on  most  offiarors.  The  continued 
preparation  of  CIPDs  will  not  place  a 
significant  burden  on  most  offerors.  For 
many  businesses,  and  particularly  for 
small  businesses,  very  few  officii  are 
responsible  for  determining  the  prices 
being  offered  on  Government  contracts.' 
The  Department  relies  on  the  certificate 
in  trials  of  bid  rigging  conspiracies 
because  the  certificate  demonstrates  that 
the  defendant  was  put  on  notice  of 
antitrust  prohibitions  against  collusive 
bidding  and,  in  turn,  responded 
fraudulently  when  asked  to  certify  the 
independent  and  non-coUusive  nature 
of  its  bid. 

FAR  Provision  52.209-5  and  the 
prescriptions  at  9.408  and  9.409  require 
certified  information  from  offerors 
regarding  debarment,  suspension,  and 
other  responsibility  matters.  This 
information  is  crucial  to  contracting 
officers  in  evaluating  the  responsibility 
of  prospective  contractors.  Not  all  the 
information  that  an  offeror  submits 
under  the  provision  at  52.209-5  is 
available  from  the  General  Services 
Administration's  (GSA)  List  of  Parties 
Excluded  from  Federal  Pnxairement  and 


Nonprocurement  Programs.  While  the 
list  is  updated  by  GSA  to  reflect 
suspensions  and  reinstatements  by  other 
Federal  agencies,  the  list  can  not  be 
precisely  correct  at  all  times. 
Omsequently,  the  certification  required 
by  this  provision  is  necessary  to  afford 
protections  to  both  the  Government  and 
contractors  by  providing  contracting 
officers  with  accurate  information  at  all 
times  on  which  to  evaluate  contractor 
responsibility.  The  alternative  is 
extenstve  preaward  surveys. 

FAR  clause  52.213-1  provides  for 
contractor  payment  prior  to  the 
Government's  receipt,  inspection  and 
acceptance  of  suppUes.  This 
certification  is  being  retained  because  it 
expedites  payment  to  contractors 
without  formal  acceptance  thereby 
improving  cash  flow.  Tlie  alternative  to 
the  fast  pay  invoice  certification  would 
be  to  delay  contractor  pajrment  until  the 
Government  actually  received  the 
suppUes  shipped. 

FAR  32.202-4(b)(3)  requires 
contractors  to  certify  that,  when  the 
Government's  security  for  contract 
financing  is  in  the  form  of  a  lien  on 
contractor  assets,  the  assets  subject  to 
the  lien  are  free  from  any  prior 
encumbrances.  This  certification  is 
being  retained  because  it  represents 
good  business  practice  to  ascertain  that 
no  other  encumbrances  have  been 
attached  to  assets  pledged  by 
contractors  to  secure  Government 
financing.  The  alternative  to  the  use  of 
a  certification  would  be  to  conduct  an 
exhaustive  search  of  contractor  records 
to  ensure  no  other  liens  on  pledged 
assets  exist 
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FAR  32.304-8  requires  contractors  to 
certify  to  the  amount  of  their 
unliquidated  unguaranteed  bonowings. 
This  certification  is  being  retained 
because  the  Government  must  be  aware 
of  and  have  strong  confidence  in  the 
amount  of  outstanding  unguaranteed 
borrowing  before  it  can  prudently 
consent  to  contractor  requests  for 
additional  borrowing  diuing  the 
guaranteed  loan  period.  The  alternative 
would  be  to  obtain  this  financial 
information  from  the  contractor's 
ledgers  which  is  more  burdensome.  The 
contractor  would  still  be  required  to 
submit  status  reports  in  writing 
regardless  of  the  requirement  fat  a 
oortification.  Thus,  the  underlying 
burden  would  not  be  removed  even  if 
the  certificate  were. 

There  are  several  certifications 
required  when  contractors  are 
requesting  progress  payments.  These 
certifications  and  associated 
doounentation  are  required  when  the 
Government  is  providing  payments 
without  receiving  goods  or  services. 
FAR  clauses  52.232-5,  52.232-12, 
52.232-32  and  the  prescriptions  at 
32.503-4,  32.503-5.  32.503-9.  32.503- 
14,  32.905,  32.1009.  and  32.1010  require 
contractor  certifications  when 
submitting  requests  for  progress 
payments.  Prepress  payments  are  a  form 
of  contract  financing  which  benefit 
contractors.  For  this  benefit  to  accrue, 
the  contracting  officer  relies  on 
information  submitted  with  the 
certification  to  establish  the  amount  to 
be  paid  and  to  ensiue  that  the  contractor 
has  met  certain  safeguards  necessary  to 
protect  taxpayer  funds.  Because 
progress  payments  can  involve  large 
sums  of  money,  requiring  these 
certifications  is  a  prudent  business 
practice.  Even  if  a  certification  were  not 
required,  the  contractor  must  still 
submit  written  requests  with 
appropriate  documentation  for  payment. 
EUmination  of  the  certification  will  not 
eliminate  that  underlying  biuden.  The 
only  alternative  would  be  an  audit  of 
the  contractor's  records. 

FAR  42.1204  and  42.1205  require    ^ 
contractors  to  COTtify  that  a  novation  or 
contractor  change  of  name  was 
authorized  by  the  corporation's 
governing  body  and  was  within  the 
scope  of  its  corporate  powers.  These 
certifications  are  being  retained  because 
they  are  necessary  to  enable  contracting 
officers  to  maintain  and  enforce 
contracts  with  entities  that  had  their 
contractual  interest  transferred  or 
assigned.  The  alternative  to  the  use  of 
certified  statements  would  be  to  obtain 
this  information  by  reviewing  and 
analysdng  the  contractor's  legal 


documentaticm  in  suppcut  of  the  name 
change  or  novation. 

FAR  clause  52.24&-15  and  die 
prescriptions  at  46.315  end  46.504 
require  contractors  to  certify  that 
suppUes  have  met  the  requirements  of 
the  contract  in  lieu  of  Government ' 
source  inspection,  thereby  allowing  the 
Government  to  eliminate  on-site 
inspections.  This  certification  is  being 
retained  because  it  reduces 
administrative  burden  for  both  the 
Government  and  contractors.  The 
alternative  would  be  increased  source 
inspections. 

FAR  clauses  52.249-2.  52.249-3, 
52.249-5,  52.249-6.  52.249-11  and  the 
prescriptions  at  49.108-4,  49.112-1, 
49.302,  49.304-2,  49.602-1,  49.603-1, 
49.603-2. 49.603-3.  and  49.603-8 
contain  procedures  for  settling  contracts 
terminated  for  the  convenience  of  the 
Government.  Because  these 
certifications  apply  to  final  settlement 
proposals,  the  indirect  costs  must  be 
certified  in  accordance  with  10  U.S.C. 
2324(h).  Strict  application  of  only  the 
statutorily  mandated  certification  would 
leave  areas  in  the  overall  settlement 
proposal  that  would  not  be  certified. 
Reqiuring  contractors  to  certify  all 
claimed  costs  as  a  condition  to  settle  a 
termination  claim  against  the 
Government  is  a  prudent  safeguard  of 
taxpayer  funds  and  is  less  burdensome 
than  requiring  one  settlement  form  for 
indirect  costs  that  must  be  certified  and 
one  settlement  form  for  all  other  costs. 

B.  Regolatoiy  Flexibility  Act 

This  proposed  rule  may  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  602,  et  seq.. 
because  it  reduces  the  nimiber  of 
certifications  that  offerors  and 
contractore  must  provide  to  the 
Government.  An  Initial  Regulatory 
Flexibihty  Analysis  (IRFA)  has  beisn 
prepared  and  is  summarized  as  follows: 
This  rule  proposes  to  amend  the  FAR  to 
remove  particular  certification 
requirements  for  contractors  and 
offerors  that  are  not  specifically 
imposed  by  statute,  and  which  have  not 
been  approved  for  retention  by  the 
Admimstrator  for  Federal  Procurement 
Pohcy.  The  objective  of  the  rule  is  to 
implement  the  Federal  Acquisition 
Reform  Act  of  1996  (Public  Law  104- 
106).  Section  4301b  requires  that  all 
certifications  not  specifically  required 
by  statute  be  eliminated  fiom  the  FAR 
unless  otherwise  approved  for  retention 
by  the  Administrator  for  Federal 
Procurement  Pc^cy.  The  rule  will  apply 
to  all  businesses,  large  and  small,  who 
are  interested  in  receiving  Govenunent 


contracts.  Ilie  rule  imposes  no 
reporting,  recordkeeping,  or  other 
compliance  requirements,  but,  rather, 
deletes  existing  certification 
requirements  that  are  not  required  by 
statute  and  which  have  not  been 
approved  for  retention  by  the 
Administrator  for  Federal  Procurement 
PoUcy.  The  rule  does  not  duplicate, 
overlap,  or  conflict  with  any  other 
Federal  rules.  A  copy  of  the  IRFA  raAy 
be  obtained  from  the  FAR  Secretariat.  A 
copy  of  the  IRFA  has  been  submitted  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 
Comments  are  invited  from  small 
business  and  other  interested  parties. 
Comments  from  small  entities 
concerning  the  affected  FAR  parts  will 
be  considered  in  accordance  Mrith 
Section  610  of  the  Act.  Such  comm«its 
should  be  submitted  separately  and  dte 
FAR  case  96-312  in  correspondence. 

C  Paperwoilc  Redactkm  Act 

The  Paperwork  Reduction  Act  (Public 
Law  96-511)  is  deemed  to  apply 
because  the  proposed  rule  eliminates 
certain  information  collection 
requirements  found  at  FAR  52.208-2, 
52.209-7,  52.209-8.  and  52.222-21. 
Accordingly,  a  request  for  elimination  of 
the  information  collection  requirement 
concerning  Certification  Requirements 
will  be  submitted  to  the  Office  of 
Management  and  Budget  imder  44 
U.S.C  3501.  ef  set;. 

List  ofSubfects  in  48  CFR  Parts  1,  3, 4, 
6,  8,  9, 12,  14,  16,  19,  22, 23,  25,  27,  29. 
31,  32,  36,  37, 42,  45. 47, 49,  52  and  53 

Government  prociuement. 

Dated:  September  5. 1996. 

Edward  C  Loab. 

Director.  Office  of  Federal  Acquisition  Policy 
Division. 

Therefore,  it  is  proposed  that  48  CFR 
Parts  1.  3, 4. 6.  8.  9. 12. 14. 16. 19,  22. 
23.  25.  27.  29,  31,  32.  36.  37,  42,  45,  47. 
49.  52  and  53  be  amended  as  set  forth 
below:  

1.  The  authority  citation  for  48  CFR 
Parts  1.  3.  4.  6.  8,  9. 12. 14. 16, 19,  22. 
23.  25,  27.  29,  31,  32,  36,  37,  42.  45,  47. 
49.  52  and  53  continues  to  read  as 
follows: 

Audiority:  40  U.S.C.  486(c):  10  U.&C  2301 
to  2331;  and  42  U.S.C.  2473(c). 

PART  1— FEDERAL  ACQUISITION 
REQULATIONS  SYSTEM 

1.106    [Amamtod] 

2.  Section  1.106  is  amended  in  the 
table  following  the  text  by  removing  the 
following  entries  along  with  their 
control  numbera:  8.203-2,  9.5,  52.208- 
1,  and  52.222-21. 
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PART  3— MPROPER  BUSINESS 
PRACnCM  AND  PERSOMAL 
CONFUCTt  OF  INTEREST 

3.  Section  3.502-2(i)(l)  is  revised  to 
read  as  fblldws: 


Subpart  &2—[Refno'ved  and  tMaraad 


aJoa-2 


T*. 


(1)  Have  in  place  and  follow 
reasonable  arocedurea  designed  to 
prevent  and  detect  violations  of  the  Act 
in  its  own  operations  and  direct 
business  relationships  (e.g..  company 
ethics  lules  inohibiting  kirJdwcks  by 
onployees.  agents,  or  subcontractors; 
education  progranu  for  new  employees 
and  subcontractors,  e^laining  policies 
about  kickbacks,  related  cconpany 
procedures  and  the  consequences  of 
detection;  procurement  procedures  to 
minimjga  tile  Opportunity  ba  kickbacks; 
audit  procedures  designed  to  detect 
kickbacks;  periodic  surveys  of 
subcontractors  to  elicit  information 
about  kickbacks:  procedures  to  rep<»t 
kickbacks  to  law  enforcement  officials; 
annual  declarations  by  employees  of 
gifts  or  gratuities  received  from 
subcontractors;  annual  employee 
declarations  that  they  have  violated  no 
company  ethics  rules;  personnel 
practices  that  document  unethical  or 
illegal  behavior  and  make  such 
information  available  to  pro^iective 
employers);!  and 


PART 


4-ApMMISTRA' 


illVE  MATTERS 


4.  Sectitn  4.102  is  amended  by 
.  revising  the  last  sentence  of  paragraph 
(d)  to  read  aa  follows: 

4b102    Contmetofs  stgnaturtL « 

•        •        «        •        • 

(d)  Joint  vtojitures.  •  •  *  When  a 
corporation  is  participating,  the 
contracting  officer  shall  verify  that  the 
corporation  is  authorized  to  participate 
in  die  joint  venture. 


PART  6— COMPETITION 
REQUIREMENTS 

8.302-3    [Aiaanded] 

5.  Sectioii  6.302-3  is  amended  by 
removing  paragraph  (b)(l)(viii). 

PART  8— REQUIRED  SOURCES  OF 
SUPPUES  AND  SERVICES 

•.002    (Ameadad] 

6.  Section  8.002  is  amended  by 
removing  paragraph  (a),  and 
redesignating  paragraphs  (b)  through  (f) 
as  (a)  through  (e). 


7.  Subpart  8.2  is  removed  and 
reserved. 

PART  9-CONTRACTOR 
QUALIFICATIONS 


St?" 


[Amanda^l 

8.  Section  9.505-4(c)  is  amianded  by 
removing  the  last  sentence. 

9.  Section  9>506  is  amended  in 
paragraph  (a)  by  revising  the  first 
sentence;  by  adding  "and"  after  the 
semicolon  in  (b)(1);  by  removing  (b)(2); 
by  redesignating  (b)(3)  as  (b)(2);  $nd  by 
revising  (c)(1)  and  (d).  The  revised  text 
reads  as  follows: 

(a)  If  information  concerning 
prospective  contractors  is  necessary  to 
idoitify  and  evaluate  potential 
organizational  conflicts  of  interest  or  to 
develop  recommended  actions, 
contracting  officers  should  first  seek  the 
information  from  within  the 
Government  or  from  other  readily 
available  sources.  *  *  * 
•       *  ■     *  .    P.  '     * 

(c)*  •  ' 

(1)  Review  the  contracting  officer'a  - 
analysis  and  recommended  course  of 
action,  including  any  proposed  clause. 

(d)  The  contracting  officer  shall —  ~ 

(1)  Include  any  approved  clause(s)  In 
the  soUcitation  or  the  contract; 

(2)  Consider  additional  information 
provided  by  prospective  contractors  in 
response  to  the  solicitation  or  during 
negotiations; 

(3)  Before  awarding  the  contract, 
resolve  the  conflict  or  the  potential 
conflict  in  a  manner  consistent  with  the 
approval  or  other  direction  by  the  head 
of  the  contracting  activity. 


0.507-1 

10.  Section  9.507-1  is  removed  and 
reserved. 

PART  12— ACQUISITION  OF 
COMMERCIAL  ITEMS 

11.  Section  12.503  is  amended  by 
revising  paragraphs  (b)(1)  and  (1>)(5)  to 
read  as  follows: 

12J03    Applicability  of  cartilntawa  to 
ExacuUva  agency  contracts  for  tha 
aoQuWtion  of  coovnafcial  Itsnta. 

*       •        •        •       •' 

(b)»  •  • 

(1)  33  U.S.Q  1368.  Requirement  for  a 
clause  under  the  Federal  Water 
Polluticm  Control  Act  (see  23.105). 


(5)  42  U.S.C  7606,  Requirements  foe 
a  clause  tmder  the  Clean  Air  Act  (see 
23.105). 

12.504    [AiAandad] 

12.  Section  12.504  is  amended  by 
removing  paragraph  (a)(16). 

PART  14— SEALED  BIDDING 

14.406    [Amandadl 

13.  Section  14.40S(f)  is  amended  by 
removing  "certifications"  and  inserting, 
"representations"  in  its  place. 

PART  16— TYPES  OF  CONTRACTS 

10.306    [Amandad] 

14.  Section  16.306  is  amended  in 
paragraph  (d)(2)  by  removing 
"certification"  and  inserting 
"statement"  in  its  place.    - 

PART  19-SMALL  BUSINESS 
PROGRAMS 

18.001    [Amandad] 

15.  Section  19.001  is  amended  in  the 
introductory  text  of  paragraph  (b)  of  the 
definition  "Small  disadvantaged 
biisiness  concern"  by  removing 
"certify"  and  inserting  "represent". 

16.  Section  19.301  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a)  to  read  as  follows: 

18.301    Rapiaaentatton  by  flia  oMsror. 

(a)  To  be  eligible  for  award  as  a  small 
business,  an  oCforor  must  represent  in 
good  faith  that  it  is  a  small  business  at 
the  time  of  its  written  representation. 


17.  Section  19.303  is  amended  by 
revising  the  introductory  text  of 
paragraph  (c)(2):  in  paragraph  (c)(2)(vi) 
by  removing  "certifying"  and  inserting 
"acknowledging"  in  its  place;  and  by 
revising  the  second  sentence  of 
par^raph  (c)(3)  to  read  as  follows: 

18.303    Dalsnnlning  product  or  aarvioa 


(c)*  •  • 

(2)  The  appeal  shall  be  in  writing  and 
shall  be  addressed  to  the  Office  of 
Hearings  and  Appeals,  Small  Business 
Administration.  Washington,  D.C. 
20416.  No  particular  form  is  prescribed 
for  the  appeal.  However,  time  limits  and 
procedures  set  forth  in  SBA's 
regulations  at  13  CFR  121.11  are  strictiy 
raiforced.  The  appellant  shall  submit  an 
original  ami  one  legible  copy  of  the 
appeal  In  the  case  of  telegraphic 
appeals,  the  telegraphic  notice  shall  be 
omfirmed  by  the  next  day  mailing  of  a 
written  appeal,  in  dupUcate.  By  signing 
the  submission,  a  party  or  its  attorney 
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attests  that  the  statements  and 
allegations  in  the  submission  are  true  to 
the  best  of  its  knowledge,  and  that  the 
submission  is  not  being  filed  for  the 
purpose  of  delay  or  harassment.  The 
appeal  shall  include — 
•        •        *        *        « 

(3)  *  *  *  The  contracting  officer's 
response,  if  any,  to  the  appeal  must 
include  appropriate  argiunent  and 
evidence,  and  must  be  filed  with  the 
Office  of  Hearings  and  Appeals  no  later 
than  5  business  days  after  receipt  of  the 
appeal.  *  •  • 

19.501    [Amended] 

18.  Section  19.501  is  amended  by 
removing  paragraph  (h). 

19.506   [Removed] 
18a.  Section  19.508  is  removed. 

19.  Section  19.703  is  amended  in 
paragraph  (a)(2)  by  revising  the  second 
and  fourth  sentences  to  read  as  follows: 

19.703    Eligibility  requirements  for 
participating  in  the  program. 

(a)  •  •  • 

(2)  *  *  *  Individuals  who  represent 
that  they  are  members  of  named  groups 
(Black  Americans,  Hispanic  Americans, 
Native  Americans,  Asian-Pacific 
Americans,  Subcontinent- Asian 
Americans)  may  also  represent 
themselves  as  socially  and  economically 
disadvantaged.  *  *  *  Concerns  who  are 
tribally-owned  entities  or  Native 
Hawaiian  Organizations  may  represent 
themselves  as  socially  and  economically 
disadvantaged  if  they  quaUfy  under  the 
requirements  of  13  CFR  124.112  or  13 
CFR  124.113,  respectively.  *  *  • 


PART  22— APPUCATION  OF  LABOR 
LAWS  TO  GOVERNMENT 
ACQUISITIONS 

20.  Section  22.810(a)  is  revised  to 
read  as  follows: 

22.810    Solicitation  provisions  and 
contract  clauses. 

(a)  The  contracting  officer  shall  insert 
the  provision  at  52.222-22,  Previous 
Contracts  and  CompUance  Reports,  in 
soUdtations  when  a  contract  is 
contemplated  that  will  include  the 
clause  at  52.222-26.  Equal  Opportunity. 


PART  23— ENVIRONMENT, 
CONSERVATION,  OCCUPATIONAL 
SAFETY.  AND  DRUQ-FREE 
WORKPLACE 

23.102    [Amended] 

21.  Section  23.102  is  amended  in 
paragraph  (d)  by  removing  the  reference 


"40  CFR  Part  15"  and  inserting  "40  CFR 
Part  32"  in  its  place. 

22.  Section  23.105  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

23.106    SoUcitaUon  provision  and  contract 
dauae. 

(a)  The  contracting  officer  shall  insert 
the  soUdtation  provision  at  52.223-1, 
Notification  of  Clean  Air  Act  and/or 
Clean  Water  Act  Convictions,  in 
soUdtations  containing  the  clause  at 
52.223-2.  Clean  Air  and  Water  (see 
paragraph  (b)  of  this  section). 
*        *        •        •        • 

23.  Section  23.106  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

23.106    Delaying  award. 

(a)  If  an  otherwise  successful  offeror 
informs  the  contracting  officer  that  EPA 
is  considering  listing  a  facility  proposed 
for  contract  performance  (see  the 
provision  at  52.223-1,  Notification  of 
Clean  Air  Act  and/or  Clean  Water  Act 
Convictions),  the  contracting  officer 
shall  promptly  notify  the  EPA 
Administrator  or  a  designee,  in  writing, 
that  the  offeror  is  being  considered  for 
award. 


26.406    Solicitation  proviakNi  and  contract 


24.  Section  23.302  is  amended  by 
revising  paragraph  (d)(1)  to  read  as 
follows: 

23.302    Policy. 

•  *         «         *         • 

(d)  •  *  * 

(1)  By  the  apparently  successful 
offeror  prior  to  contract  award  if 
hazardous  materials  are  expected  to  be 
used  during  contract  performance. 

•  *        *        •        • 

25.  Section  23.601  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

23.601    Requirements. 

•  •        •        •  '     • 

(c)  The  clause  pennits  the  contracting 
officer  to  waive  the  notification  if  the 
contractor  states  that  the  notification  on 
prior  deliveries  is  still  current.  The 
contracting  officer  may  waive  the  notice 
only  after  consultation  with  cognizant 
technical  representatives. 


PART  25— FOREIGN  ACQUISmON 

25.109, 25.305,  and  25.406    [Amended] 

26.  Part  25  is  amended  in  the 
following  sections  by  removing 
"Certificate"  and  inserting  "Provisirai" 
in  its  place:  25.109(a),  25.305(a);  and 
25.408(a)(1). 

26b.  In  addition  to  the  amendment  set 
forth  above,  section  25.408  is  further 
amended  by  revising  paragraph  (b)  to 
read  as  follows: 


(b)  The  contracting  officer  shall  rely 
on  the  information  submitted  by  the 
offeror. 


PART  27— PATENT,  DATA.  AND 
COPYRIGHTS    .;:<»- 

27.  Section  27.303(e)  is  amended  by 
revising  the  first  sentence  to  read  as 
follows: 

27.303    Contract  clauses. 

•  •        •        •        • 

(e)  For  those  agendes  excepted  under 
paragraph  (a)(l)(i),  cmly  small  business 
firms  or  non-profit  organizations  qualify 
for  the  clause  at  52.227-11. 

•  *        *        *        •' 

28.  Section  27.406  is  amended  by 
revising  paragraph  (c);  in  paragraph 
(d)(1)  and  (d)(2),  and  twice  in  (d)(3)  by 
removing  (C)  certification  and  inserting 
"(D)  declaration";  and  in  paragraph 
(d)(2]  by  removing  certify  and  inserting 
"declare"  in  its  place.  The  revised  text 
reads  as  follows: 

27.406    Acquisition  of  data. 

(c)  Acceptance  of  data.  As  required  by 
41  U.S.C.  418a(d)(7),  acceptabihty  of 
technical  data  delivered  under  a 
contract  shall  be  in  accordance  with  the 
appropriate  contract  clause  as  required 
by  Subpart  46.3,  and  the  clause  at 
52.227-21,  Technical  Data  Declaration. 
Revision,  and  Withholding  of 
Payment — Major  Systems,  when  it  is 
included  in  the  contract.  (See  paragraph 
(d)  of  this  section.) 


27.409    [Amended] 

29.  Section  27.409  is  amended  in 
paragr^h  (q)  by  removing 
"Certification"  and  inserting 
"Declaration"  in  its  place. 

PART  29— TAXES 

30.  Section  29.305^s  amended  by 
revising  paragraph  (b)(3)  to  read  as 
follows: 

29.305    Stats  and  local  tax  exemptions. 

(b)*  •  • 

(3)  Under  a  contract  or  piuchase  order 
that  contains  no  tax  provision,  if: 

(i)  Requested  by  the  contractor  and 
approved  by  the  contracting  officer  or  at 
the  discretion  of  the  contracting  officer; 
and 

(ii)  Either  the  contract  price  does  not 
indude  the  tax  or,  if  the  transaction  at 
property  is  tax  exempt,  the  contractor 
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conaents  td  a  reduction  in  the  ccmtract 
prioa.         I 

PART  31— CX)NTRACT  COST 
PRmaPLBS  AND  PROCEDURES 

31.  Section  31.110  is  amended  by 
revising  tha  first  sentence  of  paragraph 
(a)  to  read  as  follows: 


31.110    Indkvct  cost  fBia  caftHlcetion  and 

(a)  Certaiki  contracts  require 
certificatioli  of  the  indirect  cost  rates 
propoeed  f0r  final  payment  purposes. 


31J06-22    Ugiatadva  lobbying  costs. 

32.  Section  31.205-22  is  amended  by 
revising  tha  section  heading  as  set  forth 
above;  by  romoving  paragraph  (d)  and 
redesignatiiig  paragraphs  (e)  and  (f)  as 
(d)  and  (e),  respectively;  and  in  the 
newly  designated  (d)  by  adding  "(See 
42.703-2)".after  "unallowable". 

PART  32— CONTRACT  RNANaNQ 


32.805    [Ar 

33.  Section  32.805  is  amended  in 
paragraph  ||a)(l)(iii)  by  removing 
"certified"  and  inserting  "true". 

PART  36— CONSTRUCTION  AND 
ARCHfTECfr-ENCUNEER  CONTRACTS 

34.  Section  36.205  is  amended  by 
revising  paragraph  (b)(3)  to  read  as 
follows: 

36.205    StsMory  cost  Hmitrtons. 

•        •        fr        •        • 

(b)*  •   *  (3)  that  the  price  on  each 
schedule  shall  include  an  approximate 
apportionnient  of  all  estimated  direct 
costs,  allocable  Indirect  costs,  and 
profit. 


PART  37— SERVICE  CONTRACpNG 

35.  Sectiim  37.402  is  revised  to  read 
as  follows: 

37.402    Cowracting  offlosr  responsibiHties. 

Contractiag  officers  shall  obtain 
evidence  of  insiirability  concerning 
medical  liability  insurance  from  the 
apparently  successful  offeror  prior  to 
contract  avrard  and  shall  obtain 
evidence  of  insiirance  demonstrating  the 
required  coverage  prior  to 
commencement  of  performance. 

PART  42— CONTRACT 
ADMMISTflATION 

36.  Section  42.703-2  is  amoided  by 
revising  paragraph  (a):  in  paragraph 
(c)(1)  by  removing  "billing  rates  or"  and 
inserting  "final"  in  its  place;  and  by 
revising  paragraph  (f)  to  read  as  follows: 


42.703-2    Cartlflealsodndlraeti 

(a)  General.  In  accordance  with  10 
U.S:C  2324(h)  and  41  U.S.C  256(h).  a 
proposal  shall  not  be  accepted  and  no 
agreement  shall  be  made  to  establish 
fhial  indirect  cost  rates  unless  the  costs 
have  been  certified  by  the  contractor. 

(f)  Contract  clause.  (1)  Except  as 
provided  in  paragraph  (f)(2)  of  this 
subsection,  the  clause  at  52.242—4, 
Certification  of  hidirect  Costs,  shall  be 
incorporated  into  all  solicitations  and ' 
contracts  which  provide  for 
establishment  of  final  indirect  cost  rates. 

(2)  The  Department  of  Energy  may 
provide  an  alternate  clause  in  is  agency 
supplement  for  its  management  and 
operating  contracts. 

PART  45— GOVERNMENT  PROPERTY 


45.006-1    [An 

37.  Section  45.606-1  is  amended  by 
removing  the  designation  of  paragraph 
(a);  and  by  removing  paragraph  (b). 

PART  47— TRANSPORTATION 

38.  Section  47.303-17  is  amended  by 
revising  paragraph  (d)(3)(ii)  to  read  as 
follows: 

47.303-17    Conlractoriirapaid  commercial 
bUto  of  latttng,  small  psckags  shipmants. 

(d)*  •  • 
(3)*  •  • 

(ii)  The  contractor  agrees  to  furnish 
evidence  of  payment  when  requested  by 
the  Government. 


47.30fr-11    [Amsndsd] 

39.  Section  47.305-11  is  amended  by 
removing  the  designation  of  paragraph 
(a)  and  adding  the  text  to  the  end  of  the 
imdesignated  paragraph  which  precedes 
it;  by  removing  paragraph  (b);  and 
redesignating  paragraphs  (a)(1)  through 
(3)  as  (a)  through  (c). 

40.  Section  47.403-3  is  amended  in 
paragraph  (a)  by  removing  certificate  or, 
and  by  revising  paragraph  (c)  to  read  as 
follows: 

47.403-3    Disallowancs  of  sxpandltiirss. 

•  •        •        •        • 

(c)  The  justification  requirement  is 
satisfied  by  the  contractor's  use  of  a 
statement  similar  to  one  contained  in 
the  clause  at  52.247-63,  Preference  for 
U.S.-Flag  Air  Carriere.  (See  47.4C5  ) 

41.  Section  47.404  is  amended  by 
revising  paragraph  (b)(2)  to  read  as 
follows: 

47.404    Alrtrelgmfonifardsre. 

•  •        •        •        • 

(b)  *  *  *  (2)  justification  for  the  use 
of  foreign-flag  air  carriere  similar  to  the 


one  shown  in  the  clause  at  52.247-63. 
Preference  for  U.S.-Flag  Air  Carriers. 

PART  49— TERMNATION  OF 
CONTRACTS 

42.  Section  49.108-3  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

40.106-3    Ssttsmsnt  procsdursi 

•        •        •        •        • 

(b)  Except  as  provided  in  49.108—4. 
the  TCO  shall  require  that: 

(1)  All  subcontractor  termination 
inventory  be  disposed  of  and  accounted 
for  in  accordance  with  Part  45;  and 

(2)  The  prime  contractor  submit  for 
approval  or  ratification,  all  termination 
settlements  with  subcontracton. 

PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

52.206-1  and  52.20fr-2    [Rwaovsdand 
rossrvsd] 

43.  Sectiaos  52.208-1  and  52.208-2 
are  removed  and  reserved. 

44.  Section  52.209-3  is  amended  in 
Ahemate  I  by  revising  the  date  and 
paragraph  (i)  to  read  as  follows: 

52.200-3    First  Arllcto  Approval- 
Contractor  Testing. 


Ahemate  I  (Date).  "  *  * 

(i)  The  Contractor  shall  produce  both 
the  first  article  and  the  production 
quantity  at  the  same  facility. 

45.  Section  52.209-4  is  amended  by 
revising  the  date  and  paragraph  (j)  of 
Alternate  I  to  read  as  follows: 

52.209-4    First  ArUde  Approval— 
Qovsmmsnt  Tssling. 

Ahemate  I  (DATE)- *  '  * 

(j)  The  Contractor  shall  produce  both 
the  firat  article  and  the  production 
quantity  at  the  same  facifity. 


52.200-7  and  52.200-8    [Rwnoved] 

47.  Sections  52.209-7  and  52.209-8 
are  removed. 
46.  Section  52.212-3  is  amended — 
a.  By  revising  the  provision  date, 
paragraph  (c)(2),  the  introductory  text  of 
(c)(6),  and  the  last  sentence  of  the 
introductory  text  of  (c)(6)(ii); 

c.  By  revising  the  introductory  text  of 
(d).  and  by  removing  (d)(1)  and  the 
undesignated  paragraph  following  it. 
and  redesignating  (d)(2)  and  (d)(3)  as 
(d)(1)  and  (d)(2),  respectively:  and 

c.  In  the  introductory  text  of  (f)  by 
removing  "Certificate"  and  inserting 
"Provision"  in  its  place,  and  by  revising 
(f)(1)  and  (f)(3).  The  revised  text  reads 
as  follows: 
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S2JM-a   Oftarar 


OFFEROR  REFRESENTATICH4S  AND 
CERTIFICATIONS— COMMERC3AL 
ITEMS  (DATE) 


;•-  •  ■ 


(0 

(2)  Small  disadvantaged  busineu 
concern.  The  offaror  niHresents  that  it  D 
is,  D  is  not  a  small  disadvantaged 
business  ctmcem. 


(6)  Small  Biisiness  Size  for  the  SmaU 
Business  Competitiveness 
Demonstration  Program  and  for  the 
Targeted  Industry  Categories  under  tlm 
Snudl  Business  Competitiveness 
Demonstration  Program.  [Complete  only 
if  the  offeror  has  represented  itself  to  be 
a  small  business  concern  under  the  size 
standards  for  this  solicitation.] 
•        •        *        •        * 

(ii)  *  *  *  Offnor  r^resents  as 
follows: 


(d)  Representations  required  to 
implement  provisions  of  Executive 
Order  11246— 


(0  •  *  • 

(1)  Each  end  product  being  ofiisred, 
except  those  listed  in  paragraph  (f)(2)  of 
this  provision,  is  a  domestic  end 
product  (as  defined  in  the  clause 
entitled  "Buy  American  Act— Trade 
Agreements — Balance  of  Payments 
Program").  Components  of  unknown 
origin  have  been  considered  to  have 
been  mined,  produced,  or  manufactured 
outside  the  United  States,  a  designated 
country,  a  North  American  Free  Trade 
Agreement  (NAFTA)  country,  or  a 
Caribbean  Basin  coimtry,  as  defined  in 
section  25.401  of  the  Federal 
Acquisition  Regulation. 

(3)  Ofiers  will  be  Evaluated  by  giving 
certain  preferences  to  domestic  end 
products,  designated  coimtry  end 
products,  NAFTA  coimtry  end  products, 
and  Caribbean  Basin  country  end 
products  over  other  end  products.  In 
order  to  obtain  these  preferences  in  the 
evaluation  of  each  excluded  end 
product  listed  in  paragraph  (f)(2)  of  this 
provision,  offerors  must  identify  and  list 
below  those  excluded  end  products  that 
are  designated  coimtry  end  products  or 
NAFTA  country  end  products,  <x 
Caribbean  Basin  country  end  products. 
Products  that  are  not  identified  and 
listed  below  will  not  be  deemed .  . 
designated  country  end  products, 
NAFTA  country  end  products,  or 
Caribbean  Basin  country  end  products. 


Ofierors  must  insert  the  ^plicable  Una 
item  numbers  in  Aa  following: 

(i)  The  following  supplies  oiudify  as 
"designated  country  nui  products"  or . 
"NAFTA  country  end  products"  as 
those  terms  are  definea  in  the  clause 
entitled  "Buy  American  Act— ThKle 
Agreements-Balance  of  Payments 
Program": 


(Insert  line  item  numbers) 

(ii)  Hie  following  supplies  qualify  as 
"Caribbean  Basin  country  end 
products"  as  that  term  is  defined  in  the 
clause  entitled  "Buy  American  Act — 
Trade  Agreements — Balance  of 
Payments  Program": 


(Insert  line  item  numbws) 

•        •        •        •        • 

48.  Section  52.214-30  is  revised  to 
read  as  follows: 

52.^4-30   Annual  napreeenletlons  and 
CertHlcetlone— Seeled  BMdktQ. 

As  prescribed  in  14.201-6(u),  insert 
the  following  provision: 

ANNUAL  REPRESENTATIONS  AND 
CERTmCATIONS-^EALED  BIDDING 
(DATE) 

The  bidder  has  (check  the  appropriate 
block):  D  (a)  Submitted  to  the 
contracting  office  issuing  this 
solicitation,  annual  representations  and 

certifications  dated 

(Insert  date  of  signature  of  submission], 
which  are  incorporated  herein  by 
reference,  and  are  current,  accurate,  and 
complete  as  of  the  date  of  this  bid, 
except  as  follows  [insert  changes  that 
affect  only  this  solicitation:  if  "none,"  so 
state]: 

D  (b)  Enclosed  its  annual 
representations  and  certifications. 

(End  of  provision) 

49.  Section  52.215-35  is  revised  to 
read  as  follows: 

82.^5-35    Annual  RapraaentaUons  and 
Certlflcattone— Negottadon. 

As  prescribed  in  15.407(i),  insert  the 
following  provision: 

ANNUAL  REPRESENTATIONS  AND 

CERTmCATIONS-^4EGOTL\TION 

PATE) 

The  offeror  has  (check  the  appropriate 
block): 

O  (a)  Submitted  to  the  contracting 
office  issuing  this  solicitation,  annual 
representations  and  certifications  dated 

[insert  date  of 

signature  on  submission]  which  are 


inoorpoiated  herein  by  refsreooe  and  are 
current,  accurate,  and  complels  as  of  die 
date  of  this  UH,  except  as  follows  (insert 
changes  that  effect  <mly  this  solicitation; 

if  "none,"  so  state]: 

a  (b)  Enclosed  its  annual 
representations  and  certificatiaos. 
(]^d  of  provision) 


8S.216-t 

50.  Section  52.216-2  is  amended  by 
revising  the  clause  date  to  read 
"(DATE)";  and  in  paragra{di  (b)  by 
removing  the  last  sentence. 

82.216^    [Amandadg 

51.  Secticm  52.216-3  is  amended  by 
revising  the  clause  date  to  read 
"(DATE)":  and  in  paragraph  (b)  by 
removing  the  last  sentence. 


82.216-4    [A 

52.  Section  52.216-4  is  amended  by 
revising  the  clause  date  to  read 
"(DATE)";  and  by  removing  paragraph 
(d)  and  redesignating  paragraph  (e)  as 
(d). 

82.216-1    [AnMnded] 

53.  Section  52.219-1  is  amended  by 
revising  the  provision  date  to  read 
"(DATE)";  and  in  paragraph  (b)(1)  by 
removing  "and  certifies". 

82.216-18    [nemoved  end  neeefvedl 

54.  Secticm  52.219-15  is  removed  and 
reserved, 

52.219-18    [Amended] 

55.  Section  52.219-18  is  amended  by 
revising  the  clause  date  to  read 
"(DATE)":  and  in  paragraph  (b)  by 
removing  "certifies"  and  inserting 
"represents". 

56.  Section  52.219-19  is  amended  by 
revising  the  date  and  paragraph  (b)  of 
the  provision  to  read  as  foUows: 


82.216-19    Smell  Bualnesa  Conoam 
Rapreeentatton  fof  the  SmaR  Bweineea 
CoiiipettM<»enses  Demonetredon  Pregrewt 


SMALL  BUSINESS  CONCERN 
REPRESENTATION  FOR  THE  SMALL 
BUSINESS  CCMwfPETmVENESS 
DEMONSTRATION  PROGRAM  PATE) 

•        •        •        *        • 

(b)  [Complete  only  if  the  Offeror  has 
represented  itself  under  the  provision  at 
52.219-1  as  a  small  business  concern 
under  the  size  standards  of  this 
sohcitation.] 

The  offeror  D  is,  O  is  not  an  emerging 
small  business. 


82.219-21    [Amandadq 

57.  Section  52.210-21  is  amended  by 
revising  the  clause  date  to  read  (XXX); 
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inthepanQthedcalfotkmiiigthe    ' 
proviaion  h—riing  by  ramoving 
"ontlfied"  and  inMrtiiig  "rapmentad" 
and  in  tha  9rst  paiagraph  of  tha 
proviaioD  liy  removing  "and  oartifiaa". 


58.  Saction  52.222-21  is  remowad  and 
laao^facL 

59.  Sactim  52.223-1  is  levisad  to  read 
as  follows: 

81223-1  JMOcatlon  of  Claan  Air  Act  andr 

As  i»asoibad  in  23.105(a),  insait  tha 
following  pt}viaion  in  aoUdtatirais 
oraitainiliglha  clause  at  52.223-2,  Claan 
Airandw4tsr 

NOnnCAtlON  OF  CLEAN  AIR  ACT 
AND/OR  CtBAN  WATER  ACT 
CONVICnONS  (DATE) 

M  If  a  fodlity  owned  or  leased  by  the 
oflarar  is  p^tqwaad  to  be  used  in  the 
pafaamanda  of  tha  contract,  and  tha 
fodlity  owaer,  leasee,  or  supwisor  was 
convicted  of  a  violation  at  that  facility 
of  Saction  113  of  the  Qean  Air  Act 
(CAA).  42  IJ.S.C  7413,  or  Section  309(c) 
of  tha  Cleaa  Water  Act  (CWA).  33  U.S.C 
1319(c),  tha  offera-  ahaU  notify  the 
Qmtracting  Officer  whether  such 
fiuality  is  presently  owned,  leesed  or 
supervised  by  the  convicted  person.  The 
notification  shall  be  submitted  with  the 
offer,  if  the  conviction  occurs  on  or  after 
the  date  the  offsr  was  submitted,  the 
offeror  shaB  promptly  submit  a  separate 
notification  to  the  Contracting  Officer. 

(b)  After  receiving  notification  of  a 
CAA  or  a  ON  A  conviction,  the 
Contracting  Officer  may  make  award 
only  if  the  Contracting  Officer  obtains 
confirmatian  that  the  Environmental 
Protection  Agency  has  certified  that  the 
condition  ^ving  rise  to  the  conviction 
has  been  conected,  or  that  the  agency 
head  has  e^icepted  the  contract  or 
subcontract  from  the  CAA  or  CWA- 
ineligibilit]^.      —^-i  --■       ? 

(End  of  provision) 

60.  Section  52.223-3  is  amended  by 
revising  the  clause  date  and  paragraphs 
(c)  and  (e)  1k>  read  as  follows: 

52.22»-3    HszardouaMatsrtalidsntfflcstlon 
and  MslNtail  Safety  Data. 


HAZARDOUS  MATERIAL 
IDE^mFICATION  AND  MATERIAL 
SAFETY  DATA  (DATE) 

•        •        f        •        •  . 

(c)  This  list  must  be  updated  during 
perfonnanoe  of  the  coDtract  whenever 
the  Contractor  determines  that  any  other 
material  to  be  delivered  under  this 
ccmtract  is  hazardous. 


(e)  It  after  award,  there  is  adiange  in 
the  compositicai  of  the  item(8)  or  a 
revision  to  Federal  Standard  No.  313, 
w^ich  renders  incomplete  or  inaccurate 
the  data  submitted  uiuler  paragraph  (d) 
of  thia  dause,  the  Contractor  shall 
promptly  notify  the  Contracting  Officer 
and  resMbmitthe  data. 


61.  Secdoa  52.223-7  is  smendad  by 
revisiiig  the  clause  date  and  paragraph 
(b)(2)  to  read  as  follows: 

52J2)-7    NoHoaofRadhMcMw 

NOTKZ  OF  RAOIDACnVE 
MATERIALS  (SATE) 


(b)  •  •  • 

(2)  Stale  that  the  quantity  (^activity, 
characteristics,  and  onnpoaition  of  tha 
radioactive  material  have  not  changed; 
and 


62.  Section  52.225-1  is  ammded  by 
revistng  its  heading;  and  by  revistng  the 
provision  heeding  uid  the  first 
paragraph  to  read  as  follows: 

82.228—1    Buy  American  Previalon. 


BUY  AMERICAN  PROVISION  pATE) 

Tlie  offeror  shall  list  below  each  end 
product  that  is  not  a  domestic  end 
product  (as  defined  in  the  clause 
entitled  "Buy  American  Act-Suppliea")* 
Comp<ments  of  unknown  origin  are 
considered  to  have  been  mined, 
produced,  or  manufactured  outside  the 
United  States. 


Exdudadend 
>  products 


Country  of  origin 


(End  of  provision) 

63.  Section  52.225-6  is  amended  by 
revising  the  heading;  and  by  revising  the 
heading  and  date  and  paragraph  (a)  of 
the  provision  to  read  as  follows: 

S2.22S-6    Balance  of  Paymanta  Program 
Proviaion. 

BALANCE  OF  PAYMENTS  PROGRAM 
PROVISION  (DATE) 

(a)  The  offeror  shall  list  below  each 
end  product  or  service  that  is  not  a 
domestic  end  product  or  service  (as 
defined  in  the  clause  entitled  "Balance 
of  Payments  Program").  Components  of 
imknown  origin  have  been  considered 
to  have  been  mined,  produced,  or 
manufactured  outside  the  United  States. 


S2.228-T 

64.  Section  52.225-7  is  amended  by 
revising  the  date  of  the  provision 
heading  to  read  "(DATE)";  and  in 
paragraph  (b)  by  removing  "Certificate" 
and  inserting  "Provision''. 

65.  52.225-6  is  amended  by  revising 
the  section  and  provision  headings;  a^ 
by  revising  paragraphs  (a)  and  (c)  cd  the. 
provision  to  read  as  follouvs: 


Buy  AoMftean  Ad— Trade 

oir 


BUY  AMERICAN  ACT— TRADE 
AOIEEMENTS-BALANCE  OF 
PAYMENTS  PROGRAM  PROVISION 
(DATE) 

(a)  Each  end  product  being  ofierad. 
except  dioee  listed  in  paragraph  (b)  of 
thisprovisioa.  is  a  domestic  end 
product  (as  defined  in  the  clause 
entitled  "Buy  American  Act— Trade 
Agreementa-^alaiica  of  Payments 
Program").  Components  of  unknoMm 
ori^  have  been  conaidered  to  have    ' 
been  mined,  produced,  or  manufactured 
outaide  the  United  Stetea,  a  designated 
country,  a  Nordi  American  Free  Trade 
Agreement  (NAFTA)  country,  or  a 
Cuibbean  Basin  cotmtry,  as  defined  in 
section  25.401  of  the  Federal 
Acquisition  Regulation. 
•        •        •        •        • 

(c)  Offers  will  be  evaluated  by  giving 
certain  preferences  to  dranestic  end 
prodticts,  designated  cotmtry  end 
products,  NAFTA  country  end  products, 
and  Caribbeen  Basin  country  end 
products  over  other  end  poducta.  In 
order  to  obtain  these  preferences  in  the 
evaluation  of  each  excluded  end 
product  listed  in  paragraph  (b)  of  this 

E revision,  offerors  must  identify  and  list 
elow  those  excluded  end  products  that 
are  designated  country  end  products  or 
NAFTA  country  end  products,  or 
Caribbean  Basin  country  end  products. 
Products  that  are  not  identified  and 
listed  below  will  not  be  deemed 
designated  country  end  products. 
NAFTA  country  end  products,  or 
Caribbean  Basin  country  end  products. 
Offerors  must  insert  the  applicable  line 
item  ntunbers  in  the  following: 

(1)  The  foUowing  supplies  qualify  as 
"designated  country  end  products  or 
NAFTA  cotmtry  ead  products"  as  those 
terms  are  defined  in  tlie  clause  entitled 
"Buy  American  Act — ^Trade 
Agreements — Balance  of  Payments 
Program:" 

[Insert  line  item  ntunbers] 

(2)  The  following  suppUes  qualify  as 
"Caribbean  Basin  cotmtry  end 
products"  as  that  term  is  defined  in  the 
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daiise  entitled  "Buy  American  Act — 
Trade  Agreements — ^Balance  of 
Payments  Program": 

[Insert  line  item  numbers] 

•        *        •        •        * 

66.  Section  52.225-9  is  amended  by 
revising  the  clause  date  to  read 
"(DATE)";  and  by  revising  the  third  and 
fourth  sentences  of  paragraph  (b)  to  read 
as  follows: 

S2.22S-4    Buy  American  Act— Trade 

yraainama— Balance  01  PBymania 
ProQraiTL 


BUY  AMERICAN  ACT— TRADE 
AGREEMENTS-BALANCE  OF 
PAYMENTS  PROGRAM  PATE) 

•        •        *        •        * 

(b)  *  •  *  The  Contractor  agrees  to 
dehver  under  this  contract  only 
domestic  end  products  unless,  in  its 
ofier,  it  specifies  delivery  of  foreign  end 
products  in  the  provision  entitled  "Buy 
American  Act — Trade  Agreements — 
Balance  of  Payments  Program 
Provision".  An  offer  stating  that  a 
designated,  NAFTA,  or  Caribbean  Basin 
coimtry  end  product  will  be  supplied 
requires  the  Contractor  to  supply  a 
designated.  NAFTA,  or  Caribbean  Basin 
country  end  product  or,  at  the 
Contractor's  option,  a  domestic  end 
product.  •  •  • 


52.22S-21    [AnwndMq 

67.  Section  52.225-21  is  amended  by 
revising  the  clause  date  to  read 
"(XXX)";  in  the  third  sentence  of 
paragraph  (c)  by  removing  "Certificate" 
and  inserting  "Provision"  in  its  place;  in 
Alternate  I  by  revising  the  date  to  read 
"(XXX)";  and  in  paragraph  (c)  by 
removing  "Certificate"  and  inserting 
"Provision"  in  its  place. 

52.227-12    [AnMnda^l 

68.  Section  52.227-12  is  amended  by 
revising  the  clause  date  to  read 
"(DATE)";  and  in  paragraph  (f)(7)(u)  by 
removing  "certifying"  wherever  it 
appears  and  inserting  "stating". 

52.227-13    [Amended] 

69.  Section  52.227-13  is  amended  by 
revising  the  clause  date  to  read 
"(DATE)";  and  in  paragraph  {e)(3)(ii)  by 
removing  "certifying"  wherever  it 
appears  and  inserting  "stating". 

70.  Section  52.227-21  is  amended  by 
revising  the  section  and  clause 
headings,  the  clause  date,  paragraph 
(b)(1),  the  first  sentence  of  (b)(2),  and 
(d)(l)(ii)  to  read  as  follows: 


52.227-21    Technical  Data  OedaraUon, 
Revlaion,  and  Withholding  of  Payment— 
Ma)or  Syatams. 


TECHNICAL  DATA  DECLARATION, 
REVISION,  AND  WITHHOLDING  OF 
PAYMENT— MAJOR  SYSTEMS  (DATE) 


LL\BILITY  AND  INSURANCE- 
LEASED  MOTOR  VEHICLES  (DATE) 


(b)  Technical  data  declaration.  (1)  All 
technical  data  that  are  subject  to  this 
clause  shall  be  accompanied  by  the 
following  declaration  upon  delivery: 

TECHNICAL  DATA  DECLARATION 
(DATE) 

The  Contractor, _, 

hereby  declares  that,  to  the  best  of  its 
knowledge  and  beUef,  the  technical  data 
dehvered  herewith  under  Government 

contract  No. (and 

subcontract ,  if 

appropriate)  are  complete,  accurate,  and 
comply  with  the  requirements  of  the 
contract  concerning  such  technical  data. 
(End  of  declaration) 

(2)  The  Government  shall  rely  on  the 
declarations  set  out  in  paragraph  (b)(1) 
of  this  clause  in  accepting  deUvery  of 
the  technical  data,  and  in  consideration 
thereof  may,  at  any  time  during  the 
period  covered  by  this  clause,  request 
correction  of  any  deficiencies  which  are 
not  in  comphance  with  contract 
requirements.  •  *  • 
•        •        *        •        • 

(d)*  •  • 
(D*  •  * 

(ii)  Provide  the  declaration  required 
by  paragraph  (b)(1)  of  this  clause; 

(End  of  clause) 

71.  Section  52.228-5  is  amended  by 
revising  the  clause  date  and  the  first 
sentence  of  paragraph  (b)  to  read  as 
follows: 

52.228-6    Insurance— Woi1(  on  a 
Qovemment  Installation. 


INSURANCE— WORK  ON  A 
GOVERNMENT  INSTALLATION 
PATE) 

•        *        *        *        • 

(b)  Before  commencing  work  imder 
this  contract,  the  Contractor  shall  notify 
the  Contracting  Officer  in  writing  that 
the  required  insurance  has  been 
obtained.  *  •  * 
***** 

72.  Section  52.228-8  is  amended  by 
revising  the  clause  date  and  the  first 
sentence  of  paragraph  (d)  to  read  as 
follows: 

52.228-8    LlablHty  and  lnsurance-4.eased 
Motor  Vehicles. 


(d)  Before  commencing  work  imder 
this  contract,  the  Contractor  shall  notify 
the  Contracting  Officer  in  writing  that 
the  required  insurance  has  been 
obtained. 
***** 

73.  Section  52.228-9  is  amended  by 
revising  the  clause  date,  the  seccmd 
sentence  of  paragraph  (b),  and 
paragraph  (c)(2)  to  read  as  follows: 

52.228-9    Cargo  Insurance. 


CARGO  INSURANCE  (DATE) 

(a)  •  •  • 

(b)  *  *  *  As  evidence  of  insvirance 
maintained,  an  authenticated  copy  of 
the  cargo  liability  insurance  pohcy  or 
poUcies  shall  be  furnished  to 

•  '    [insert  name  of 

contracting  ogfl^fy).  *  *  • 

(c)  *  •  * 

(2)  An  authenticated  copy  of  any 
renewal  poUcy  to . 


[insert  name  of  contracting  agency]  not 
less  than  15  days  prior  to  the  expiration 
of  any  ciurent  policy  on  file  with 

[insert  name  of 

contracting  agency\. 

(End  of  clause) 

74.  Secticm  52.237-7  is  amended  by 
revising  the  clause  date  and  the  first 
sentence  of  paragraph  (d)  to  read  as 
follows: 

52.237-7    Indemnification  and  Medical 
UabHIty  Insurance. 


INDEMNmCATION  AND  MEDICAL 
LL\BILITY  INSURANCE  pATE) 

***** 

(d)  Evidence  of  insurance , 
documenting  the  required  coverage  for 
each  health  care  provider  who  will 
perform  under  this  contract  shall  be 
provided  to  the  Contracting  Officer  prior 
to  the  commencement  of  services  under 
this  contract.  *  *  * 
***** 

75.  Section  52.242-4  is  amended  by 
revising  the  clause  date  and  paragraph 
(a)(1);  and  in  paragraph  2  of  the 
Certificate  following  paragraph  (c)  by 
removing  "billing  or".  The  revised  text 
reads  as  follows: 

52.242-4    Certlficatton  of  Indirect  Costs. 


CERTIFICATION  OF  INDIRECT  COSTS 
PATE) 

(a)  •  •  • 
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(1)  Certify  any  proposal  to  establish 
final  indirect  cost  rates; 

•        •        *        «        • 

S2.24S-8    IMmnOtdH 

76.  Sectioa  52.24&-8  is  amended  by 
revising  the  clause  date  to  read 
"(DATE)";  and  in  paragraph  (f)  by 
removing  "a  certificate"  and  inserting 
"documentation"  both  times  it  appears; 
the  first  instance  should  be  capitalized. 

77.  Sectioa  52.247-2  is  amended  by 
revising  the  introductory  paragraph,  the 
clause  date  ajnd  paragraph  (a)  to  read  as 
follows:        , 

SL247-2    Pannits,  AuttwrWae.  or 


As  prescribed  in  47.207-l(a),  insert 
the  followin|  clause: 

PERMITS,  AUTHORITIES,  OR 
FRANCHISBS  (DATE) 

(a)  The  ofibror  does  D,  does  not  O, 
hold  authoriration  from  the  Federal 
Highway  Administration  (FHWA)  or 
other  cognizant  regulatory  body.  If 
authorization  is  held,  it  is  as  follows: 

(Name  of  regulatory  body] 

Muthorizatiim  No.) 

L  *  *i  *  * 

/{End  of  clause] 

/  82M7-84    pianKWd  and  nawrvd] 

78.  Sectioa  52.247-54  is  r«noved  and 
reserved. 

79.  Sectioa  52.247-63  is  amended  by 
revising  the  clause  date  and  the 
definition  "U.S.-fiag  air  carrier";  in 
paragraph  (b)  by  removing  "49  U.S.C. 
1517"  and  inserting  "49  U.S.C.  40118"; 
and  by  revising  paragraph  (d)  to  read  as 
follows: 


52.247-63 

CaiTtors. 


Pfefefanca  for  U.8>-Flag  Air 


PREFERENO:  FOR  U.S.-FLAG  AIR 
CARRIERS  (DATE) 


(a) 


U.S.-flag  air  carrier,  as  used  in  this 
clause,  means  an  air  carrier  holding  a 
certificate  under  Qiapter  411  of  Tifle  49 
ofU.S.C. 

•      *      *^:*-     • 

(d)  In  the  event  that  the  Contractor 
selects  a  carrier  other  than  a  U.S.-flag  air 
carrier  for  international  air 
transportation,  the  Contractor  shall 
include  a  statement  cm  vouchers 
involving  such  transportaticm 
essentially  as  follows: 

STATEMENT  OF  UNAVAILABIUTY 
OF  U.S.-FLAG  AIR  CARRIERS 

International  air  transportation  of 
persons  (and  their  pwsonal  effects)  or 
property  by  U.S.-flag  air  carrier  was  not 
available  or  it  was  necessary  to  use 
foreign-flag  air  carrier  service  for  the 
following  reasons  (see  section  47.403  of 
the  Federal  Acquisition  Regulation): 
[State  reasons]: 

(End  of  statement) 


PART  53— FORMS 


80.  Section  53.214(e)  is  amended  by 
revising  the  paragraph  heading  to  read 
as  follows: 

S3J214    Saalad  bidding. 


(e)  SF 129  (REV.  XX/XX).  Solicitation 
Mailing  List  Application.  *  *  * 

81.  Section  S3.215-T(f)  is  amended  by 
revising  the  paragraph  heading  to  read 
as  follows: 

53.215-1    Sollcttatlonandraoalptof 
propoaalaand  <|uolalionab 

•  *        •        *        • 

(f)  SF  129.  Solicitation  Mailing  List 
Application.  *  *  ••^ 

•  •        •        *  ■     •  - 

82.  Section  53.222(g)  is  amended  by 
revising  the  paragraph  heading  to  read 
as  follows: 


53.222    Application  of  labor  laws  to 
Qovammant  aequlaMona  (8Pa  99, 306, 
1003, 1413, 1444, 1445, 1445,  WH-347). 

(g)  SF  1445  (REV.  XX/XX).  Labor 
Standards  Interview.  •  •  • 

•  *        •.,■•'• 

■  --."'•       '  •  ^- 

.    83.  Section  53.229  is  amended  by 
revising  the  paragraph  heading  to  read 
as  foUoivs: 

S3J39   Taxaa  (8Pa  1004. 1094-A). 

SF  1094  (REV.  XX/XX.  U.S.  Tax 
Exemption  Certificate,  and  SF  1094-A 
(REV  XX/XX),  Tax  Exemption 
Certificates  Accountability 
Record.  *  *  * 

84.  Section  53.245  is  amended  in 
paragraphs  (c).  (f),  (g),  (h),  (i),  and  (j)  by 
revising  the  paragraph  headings  to  read 
as  follows: 

53.245   QoMammant  preparty. 

•  *        •        *        • 

(c)  SF  1423  (REV.  XX/XX).  Inventory 
Verification  Survey. 

(f)  SF  1426  (REV.  XX/XX).  Inventory 
Schedule  A  (Metals  in  Mill  Product 
Form),  and  SF  1427  (REV.  7/89). 
Inventory  Schedule  A-Continuation 
Sheet  (Metals  in  Mill  Product 
Form.  •  •  • 

•  (g)  SF  1428  (REV.  XX/XX),  Inventory 
Schedule  B,  and  SF  1429  (REV.  7/89), 
Inventory  Schedule  B-Continuation 
Sheet.  *  *  * 

(h)  SF  1430  (REV.  XX/XX).  Inventory 
Schedule  C  (Work-in-Process)  and  SF 
1431  (REV.  7/89).  Inventory  Schedule  C- 
Continuation  Sheet  (Work-in- 
Process).  •  *  • 

(i)  SF  1432  (REV.  XX/XX),  Inventory 
Schedule  D  (Special  Tooling  and 
Special  Test  Equipment),  and  SF  1433 
(REV.  7/89)j  Inventory  Schedule  D- 
Continuation  Sheet  (Special  Tooling 
and  Special  Test  Equipment).*  *  * 

(j)  SF  1434  (REV.  XX/XX). 
Termination  Inventory  Schedule  E 
(Short  Form  for  Use  with  SF  38 
Only).  *  •  * 
aaoanoooK 
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85.  Section  53.301-129  is  revised  to  read  as  follows: 
S3J01-129    Standard  Fonn  129,  Solicitation  Mailing  List  Application. 


SOUOTATION  MAIUNG  UST  APPUCATION 
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of  tfiio  ooBoctfon  of  oifofMotton*  mcmoviq  mq^ooHoim  foe  foouctny  vho  bufOint  M  vio  r  An 
Mtey  OKWen.  OSA.  WMhingiMi.  DC  2040S. 


□  SURPLUS 
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nnCSCARCHANO 


17.  NET  WORTH 
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(If  appScablti,  ehtck  highest  chamtct  mrthorind) 


e.  MAMCS  OF  AOaiCSS  OMNTVM  SCCUWTY  aEAAAIMXS 


COATBQMNTB) 


The  miormation  suppiSed  herem  ma^Kam mg«s attacntU  a  correct  •nd  that  netther  the  «ppiK:ant  nor  any  person  tot concmn)  m 
any  connection  with  the  applicant  as  ap)Mpal  or  officer,  so  far  as  is  luwwn,  is  r>ow  debarred  or  otherwise  declared  Ineligible  by 
any  agefKy  of  the  Federal  Government  froinmaking  offers  for  furnishing  materiais,  suppiies,  or  services  to  the  Goverrwrient  or  any 
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IK.  Tine  V  POUN  AUWMOED  TO  SUM  Uw  fpM 
AUTHOWZEO  FOM  LOCAL  KPNOOUCTION 
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SI.IUTEUWU) 


STANDARD  KJlUI1Zfi>«v.» 

PHMi*i<  by  OSA  -  FAN  Ha  cm  S3.2I4W 
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85.  Section  53.301-1094  is  revised  to  read  as  follows: 
53.301-1094    Standards  Fomt  1094,  U.8.  Tax  ExMi^ttonCertmcalM. 
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86.  Section  53.301-1094  is  revised  to  read  as  follows: 
8S.301-1094A   StMidai^  Form  1094A.  Tax  EMnvMonCeittflcalieAccountMllty  Record. 
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87.  Section  53.301-1423  is  revised  to  read  as  follows: 
53.301-1423    Standard  Fonn  1423,  Inventory  Verification  Survey. 


INVENTORY  VETOnCATION  SURVEY 
(Sm  far  46.606-3) 


OATf 


Hifiu  .rft<WMfl  vuiatn  w  mu  uhhim  af  imamuum  v  umuiu  u  i«wid4  > 


0MBNo.:900(M)01S 
Expirw:    06/31 /M 


MuM  {W  rU^MU.  tAOUWO  BM  TUM  fM 


2S.  fltdNA'AlK  Of  KOuciTSr 


24.  NAMf  ANO  Tm.E 


IMVENTORY  VERIFICATION 
The  ibov  infomwiion  'm  twsad  on  a  physicil  Vyitiction  of  Invntory  li«t»d  under  tt<»n  S. 


H.  SMNATUfC  Of  VCmnBI 


MnMO^a>^iu!o5S!HBn«ooucT»r 

MiMliM 
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STANOARO  FORM  1423  wcv.  I 
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88.. Section  53.301-1426  is  revised  to  read  as  follows: 
63.301-1421    8F 1428,  Inventory  Schedule  A  (MMate  In  MUl  Product  Form). 
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89.  Section  53.301-1428  is  revised  to  read  as  follows: 
53.301-1428    8F 1428.  Inventory  SdMduleB. 
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90.  Section  53.301-1430  is  revised  to  read  as  follows: 


S3J01-1430  ,  SF  1430.  mvwrtory  Schedule  C  (WoiK-ln-Procees). 
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91.  Section  53.301-1432  is  revised  to  read  as  follows: 
53.901-1432    SF.1432,lnv«rtoryS6hedMleDCBfMcial  Tooting  and  Special  TMtEquipnMnQ. 
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92.  Section  53.301-1434  is  revised  to  read  as  follows 
53.301-1434    Sf  1434Timilnedon 
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93.  Section  53.301-1445  is  revised  to  read  as  fc^ows: 
53.301-1446  8F144S,  Labor  ^aodardsiniMfvtaw. 


(FR  Doc  96-23169  Filed  9-11-96;  8:45  am] 
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OEPARTMiHT  OF  DEFENSE 

QBIERAL  SERVICES 
AOMMISniATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMMiSTRATION 

48  CFR  Parts  1. 2. 14. 15, 36,  S2.  and 
53 


W-029I 


[FAR 
RMM00-AH21 

Federal  Ae^uiaMon  Reguia«on;  Part  15 


;  Department  of  Defense  (DOD), 
Gmeial  Semces  Administratiim  (GSA), 
and  National  Aeronautics  and  Space 
Administratian  (NASA). 
ACTION:  Proposed  rule  and  notice  of 
public  meetfng. 


itus  proposed  rule  contains 
the  Phase  I  rewrite  of  Federal 
Acquisition  Regiilation  Part  15. 
Contracting  by  Negotiation.  This 
regulatory  action  was  not  subject  to 
Office  of  Management  and  Budget 
review  imder  Executive  Order  12866, 
dated  September  30, 1993.  This  is  not  a 
major  rule  under  5  U.S.C.  804. 
DATES:  Public  Meeting:  A  public  meeting 
will  be  conducted  at  the  address  shown 
below  starting  at  10  a.m.  to  5:00  p.m.. 
local  time,  on  October  17, 1996. 

Evening  Session:  Requests  for  an 
evening  meeting  should  be  made  on  or 
before  September  27, 1996. 

Statements:  Statements  from 
interested  perties  for  presentation  at  the 
public  meeting  should  be  submitted  to 
the  GSA  addrMs  below  on  or  before 
October  8. 1996. 

Comments:  Comments  should  be  - 
submitted  on  or  before  November  12, 
1996  to  be  aonsidered  in  the 
formulation  of  a  final  rule. 
AOOfCSSES:  Comments:  Interested 
parties  should  submit  written  comments 
to:  General  Services  Administration, 
FAR  Secretariat  (MVRS),  18th  &  F 
Streets.  NW,  Room  4037,  Washington, 
DC  20405. 

Pleeae  dtf  FAR  case  95-029  in  all 
correspondence  related  to  this  case. 

Public  Meeti/ig;  The  location  of  the 
public  meeting  is  the  National 
Aeronautics  and  Space  Administration 
Auditorium,  300  E  Street,  SW,  First 
Floor,  Washington,  DC  20546.  Use  the 
entrance  at  f  th  &  E  Streets. 

Evening  Siession:  Send  requests  for  an 
evening  meeting  to:  Ms.  Melissa  Rider, 
DAR  Council.  Attn:  IMD  3D139, 
PDUSD(A&T)DP/DAR,  3062  Defense 
Pentagon,  Washington,  DC  20301-3062; 
fax  (703)  60^350. 


Internet  Access:  This  proposed  rule 
will  also  be  posted  on  the  Acquisition 
Reform  Network  (ARNET)  at 
www.Ametgov.  Comments  may  be 
submitted  electronically  at  that  address 
and  will  be  considered  official  public 
comments. 

FOR  FURTHER  MFORMATION  COKTACT: 
Individuals  wishing  to  attend  the 
meeting,  including  individuals  wishing 
to  make  preaoitations  on  the  topic 
scheduled  for  discussion,  should 
contact  the  Part  15  Rewrite  Committee 
Chair.  Ms.  Melissa  Rider  (703)  602- 
0131:  fax  (703)  602-0350.  For  general 
information,  contact  Ms.  Victoria  Moss 
at  (202)  501-4764.  or  the  FAR 
Secretariat,  Room  4037,  GS  Building. 
Washington.  DC  20405  (202)  501-4755. 
Please  dte  FAR  case  95-029. 

SUPPLBIENTARY  MFORMATION: 

A.  BefJcground 

On  January  29, 1996,  the  FAR  Council 
tasked  an  ad  hoc  interagency  committee 
to  rewrite  FAR  Part  15.  Contracting  by 
Negotiation.  The  rewrite  wUl  be 
accomplished  in  two  phases.  Phase  I 
consists  of  rewriting  FAR  Subparts  15.0. 
15.1. 15.2. 15.3. 15.4, 15.6.  and  15.10 
covering  acquisition  techniques  and 
source  selection. 

The  FAR  Council  and  the  Part  15 
Rewrite  Committee  are  providing  a 
forum  for  the  exchange  of  ideas  and 
information  with  Government  and 
industry  personnel  by  holding  a  public 
meeting  and  soliciting  comments.  The 
goal  is  to  ensure  an  open  dialogue 
between  the  Government  and  the 
general  public  on  this  important 
initiative.  Interested  parties  are  invited 
to  present  statements  or  comments  on 
the  Phase  I  proposed  rewrite  at  the 
public  meeting. 

An  evening  session  is  also  being 
considered  to  allow  small  businesses 
and  other  interested  parties  a  greater 
opportunity  to  attend  and  present 
comments.  Those  who  would  find  an 
evening  session  easier  to  attend  shotild 
contact  Ms.  Melissa  Ridehat  the  address 
listed  above.  If  there  is  su^cient 
interest,  an  evening  session  will  be 
scheduled  and  annouiiced  in  a  separate 
Federal  Register  notice. 

B.  Case  Sununary 

The  proposed  rule  revises 
fundamental  concepts  and  processes  in 
the  current  FAR  Part  15  and  introduces 
new  policies.  In  addition,  a  more 
appropriate  sequencing  of  information 
has  beien  adopted  to  facilitate  use.  The 
proposed  nile  does  not  alter  the  full  and 
open  competition  provisions  of  FAR 
Part  6.  The  proposed  rule  is  Phase  I  of 
a  two-phase  rewrite  of  FAR  Part  15. 


Phase  n  will  cover  pricing-related  issues 
in  FAR  Subparts  15.7. 15.8.  and  15.9 
and  imsolidted  proposals  in  FAR 
Siibpart  15.5. 

The  committee  believes  that  the  spirit 
of  the  National  Performance  Review,  the 
Federal  Acquisition  Streamlining  Act  of 
1994.  and  the  Federal  Acquisition 
Reform  Act  of  1995  support  an 
aggressive  approach  to  the  rewrite.  The 
committee  reviewed  the  history  of  the 
current  regulation,  induding  archive 
copies  of  the  Armed  Services 
Procurement  Regulation  (ASPR). 
Defense  Acquisition  Regulation  (DAR), 
Defense  Acquisition  Regulations 
Coundl  files  documenting  previous 
changes  to  the  regulations,  GAO  and 
Boards  of  Contract  Appeals  dedsions, 
statutes  and  supporting  legislative 
histories,  the  ardiives  of  the  Acquisition 
Law  Advisory  Panel  to  the  United  States 
Congress  ("Section  800  Panel").  SWAT 
team  recommmdations.  results  of  a 
1990  GSA  survey  on  improving  the 
FAR,  and  recommendations  of  the 
Second  Hoover  Commission  and  the 
Packard  Commission.  Comments 
considered  in  drafting  this  rule  were 
received — 

1.  During  a  public  meeting  held  on 
January  25, 1996,  and  pubUc  comments 
received  in  response  to  three  Federal 
Register  notices  (60  FR  63023, 
December  8, 1995;  60  FR  65360. 
December  19, 1995;  and  60  FR  67113. 
December  28, 1995); 

2.  Over  the  Acquisition  Reform 
Network  (an  Internet  forum); 

3.  From  other  Government  agendes. 
the  DAR  Council,  the  CAAC.  and  the 
Office  of  Federal  Procurement  Policy; 

4.  In  response  to  other  notices  of  tne 
rewrite  in  various  print  media  and 
conferences;  and 

5.  From  Government  fora  such  as  the 
Front-line  Professional's  Forum  and  the 
Federal  Procurement  Executive 
Association. 

C  Summary  of  Changes 

Major  policy  shifts  in  this  prt^Kwed 
rule  indude — 

•  A  narrower  definition  of 
"discussions"  limited  to 
commimications  after  establishment  of 
the  competitive  range; 

•  A  shift  in  competitive  range  policy 
to  encourage  retaiidng  only  the  offerors 
with  the  greatest  likelihood  of  award 
and  allowing  the  contracting  officer  to 
further  limit  the  competitive  range  in 
the  interest  of  effidency; 

•  Encouragement  of  conmiunication 
with  industry  throughout  the 
solidtation  process  to  ensure 
competitive  range  determinations  are 
informed  decisions.  The  rule  allows 
disclosure  of  perceived  deficiendes 
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bef(H«  establiriunent  of  the  competitive 
range  to  resolve  ambiguities  and  other 
concaBms.  These  communications  are 
not  "discussicms." 

•  Elimination  of  "minor 
clarifications"  except  for  use  in  award 
without  discvissions;  and 

•  Revision  of  the  rules  governing  late 
proposals  for  negotiated  acquisitions  to 
make  the  offeror  responsible  for  timely 
delivery  of  its  offer,  and  to  allow  late 
offers  to  be  considered  if  doing  so  is  in 
the  best  interests  of  the  Government. 

The  proposed  rule  also  specifically 
authorizes  practices  currently  in  use  at 
some  agencies  including — 

•  Comparison  of  one  ofiier  to  another; 
and 

•  Release  of  the  Government  estimate 
to  all  offerors; 

Changes  made  to  support  streamlined 
source  selections  include — 

•  Additional  discussion  of  the 
concept  of  bimess  in  the  guiding 
principles  at  FAR  1.102-2(c); 

•  A  new  definition  of  "b^  value"  at 
FAR  Part  2; 

•  A  description  of  the  two  most 
cx>mmon  source  selection  processes — 
award  to  the  low  price  technically 
acceptable  offeror,  and  tradeoffs  among 
cost  and  other  factors; 

•  Authcmzation  to  use  techniques 
such  as  multiphase  proposals  or  oral 
presentations.  These  processes  and 
techniques  are  addressed  at  15.2  and 
comply  with  Section  18  of  the  Office  of 
Federal  Procurement  Policy  (OFPP)  Act 
and  Sections  8(e),  (f),  and  (g)  of  the 
Small  Business  Act; 

•  Guidance  on  conmiunications 
between  the  Government  and  industry 
prior  to  release  of  the  solicitation. 
Agencies  are  encouraged  to  share 
available  information  freely  with 
industry,  within  the  constraints  of  the 
prohibition  on  giving  information 
necessary  to  prepare  a  proposal  to  one 
interested  party  without  sharing  the 
information  with  all  other  interested 
parties;  and 

•  A  new  Model  Contract  Format 
(MCF),  based  on  a  joint  Army/ Air  Force 
proposal,  that  is  proposed  to  replace  the 
imiform  contract  format.  The  MCF 
format  has  only  six  sections.  The  new 
format  will  reqviire  a  change  to  existing 
automated  systems. 

The  greatest  challenge  to  the 
committee  was  addressing  the  concerns 
that  traditionally  have  been  raised 
under  the  concept  of  fairness,  while 
maintaining  an  acqxiisition  process  that 
promotes  best  value  to  the  taxpayers. 
This  challenge  was  perhaps  most 
evident  in  deliberations  regarding  the 
treatment  of  "disciissions."  The 
committee  beUeves  that  the  requirement 
in  the  Competition  in  Contracting  Act 


(QCA)  that  discussions  be  held  with  all 
offwors  in  the  competitive  range  does 
not  require  that  such  discussions  be 
held  an  equal  number  of  times  with  all 
ofiierors.  In  the  past,  discussions  were 
conducted  as  "rounds  of  discussions," 
with  submissions  of  revised  proposals 
signaling  the  end  of  each  roimd.  Under 
that  approach,  the  Government  was 
compelled  to  reopen  discussions  with 
all  offerors  in  the  competitive  range, 
even  when  discussions  were  only 
needed  with  some  of  those  offerors. 
That  process  is  biudensome,  expensive, 
and  time  consuming  for  both  the 
Government  and  industry.  The 
committee  abandoned  the  concept  of 
rounds  of  discussion  and  eliminated 
that  portion  of  the  current  definition 
whidi  provided  for  best  and  final  offers, 
so  that  both  industry  and  Government 
could  rely  more  on  agreements  reached 
during  discussions  without  requiring 
offerors  to  develop  revised  proposals. 
However,  the  contracting  officer  may 
request  proposal  revisions  as  often  as 
needed,  during  discussions. 

Refining  the  definition  of 
"discussions"  resulted  in  a  disconnect 
with  the  concept  of  commnnicaticms 
prior  to  establishment  of  the 
competitive  range.  In  this  area,  the 
committee  beUeved  increased 
communications  with  industry  could  be 
particularly  beneficial.  However,  it  is 
necessary  to  provide  guidelines  for 
those  communications  in  order  to 
preserve  £aimess  in  the  contracting 
process.  The  committee  decided  that 
those  communications  should  be  used 
to  obtain  information  to  understand 
fully  the  offeror^s  intent  and  to  facilitate 
the  Government's  decision  either  to 
award  without  discussions  or  to 
determine  the  competitive  range.  In 
order  to  make  the  communications 
effective,  the  committee  determined  that 
the  information  obtained  could  be  used 
in  proposal  evaluation.  However, 
changes  to  the  offeror's  proposal,  other 
than  ccHTSction  of  mistakes,  would  not 
be  permitted. 

Additionally,  the  committee 
reaffirmed  the  flexibility  available  to  the 
contracting  officer  for  determining  what 
past  performance  information  should  be 
included  as  part  of  the  proposal.  The 
committee  believes  the  contracting 
officer  is  in  the  be^  position  to 
determine  whether  and  when  to  obtain 
information  regarding  corrective  actions 
taken  to  remedy  poor  past  performance. 
To  that  end,  the  existing  regulation 
provides  the  contracting  officer  with  the 
greatest  amount  of  flexibility  in 
exercising  discretion.  While,  as  a 
general  matter,  it  is  usually  a  more  ■, 
accurate  indicator  to  look  at  trends  in  an 
offeror's  actual  performance  rather  than 


on  promises  or  otherwise  untested 
changes  (the  effectiveness  of  which  ia 
yet  unknown),  the  rule  allows  the 
contracting  officer  to  ask  the  offerors  to 
submit  corrective  action  information  as 
part  of  their  proposals  or  to  request  the 
information  at  any  time  following 
receipt  of  proposals. 

D.  Regulatory  Flexibility  Act 

The  proposed  changes  may  have  a 
significant  economic  impact  cm  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibihty  Act.  5  U.S.C.  601,  et  seq., 
because  the  proposed  rule  revises 
fundamental  concepts  and  processes  in 
the  current  FAR  Part  15  and  introduces 
new  policies.  The  goals  of  this  rewrite 
are  to  infuse  into  the  source  selection 
process  innovative  techniques  designed 
to  simpUfy  the  process  and  produce 
better  value,  and  to  eliminate 
regulations  that  impose  unnecessary 
biudens  on  industry  and  Government 
contracting  officers. 

The  proposed  rule  will  apply  to  all  - 
large  and  small  entities  (including 
educational  and  nonprofit  entities),  that 
offer  suppUes  or  services  to  the 
Government  in  competitive  negotiated 
acquisitions.  Aspects  of  the  proposed 
rule  which  may  impact  small  entities 
are:  Making  a  shitl  in  competitive  range 
poUcy  to  encourage  retaining  only  those 
offerors  with  the  greatest  likelihood  of 
award  rather  than  all  those  with  a 
reasonable  chance  of  award;  allowing 
the  contracting  officer  to  limit  the 
competitive  range  in  the  interest  of 
efficiency:  prohibiting  cost  analysis 
when  contracting  on  a  fixed-price  basis 
without  cost  incentives,  unless  the 
contracting  officer  has  reason  to  beUeve 
that  the  proposed  prices  are  not 
reasonable;  requiring  that  evaluation 
&ctors  established  for  solicitations 
provide  for  meaningful  evaluations  of 
competing  proposals;  rewriting  past 
performance  requirements  using  plain 
English;  allowing  for  increased 
commimication  between  the 
Government  and  industry  earlier  in  the 
acquisition  process  to  ensure  industry's 
understanding  of  Government 
requirements  and  the  Government's     ■ 
understanding  of  firms'  proposals; 
eliminating  the  need  for  firms  to  prepare 
revised  proposals  reflecting  agreements 
reached  during  discussions;  allowing 
discussions  to  remain  open  until  a 
contract  is  awarded  to  simplify  nuking 
minor  adjustment  to  successful  offierars' 
proposals;  allowing  the  Government  to 
reveal  the  cost  or  price  that  its  analysis, 
market  research,  and  other  reviews  have 
identified  for  an  acquisition;  and 
simplifying  the  process  used  to  amend 
soUdtations  after  proposals  have  been 
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received.  The  rule  proposes  to 
streamline  source  selection  procedures, 
thereby  cre^tiiig  a  more  efficient  process 
that  benefit^  bodt  private  and  public 
sectors. 

OFPP  believes  the  proposed  nile 
reduces  Government  regulations  that 
establish  requirements  for  the  way 
Government  deals  with  those  seeking  to 
do  business  with  it.  Such  deregulation 
reflects  the  spirit  and  intent  of  the 
Regulatory  Flexibility  Act  OFPP  further 
believes  that  the  changes  are  good  for 
small  businesses;  that  there  are  many 
small  businesses  that  do  not  do  business 
with  the  Gotemment  because  of  the 
complexity  of  offering,  evaluation  and 
award,  that  will  benefit  from  these 
changes. 

An  Initial  Regulatory  FlexibiUty 
Analysis  (IRFA)  has  been  prepared  and 
will  be  provided  to  the  Chief  Coimsel 
for  Advocacy  for  the  Small  Business 
Administration.  A  copy  of  the  IRFA  may 
be  obtained  from  the  FAR  Secretariat 
Conunents  are  invited.  Comments  from 
small  mtitiaB  concerning  the  affected 
FAR  subpart  will  be  considered  in 
accordance  with  5  U.S.C  610.  Such 
comments  must  be  submitted  separately 
and  should  cite  5  U.S.C.  601 .  et  seq. 
(FAR  Case  95-029),  in  correspondence. 

E.  Paperwoik  Reduction  Act 

The  Paperwork  Reduction  Act  applies 
because  the  tule  revises  existing 
information  collection  requirements. 
Accordingly;  a  request  for  amendments 
of  information  collection  requirements 
under  Office  of  Management  and  Budget 
(OMB)  control  numbers  9000-0037, 
9000-0044.  Snd  9000-0048  will  be 
submitted  to  OMB  under  44  U.S.C. 
iSOX.etseq. 

List  of  Subiects  in  48  CFR  Parts  1, 2, 14, 
15,  36,  52,  a»d  53 

Government  prociirement 

Datsd:  Septsmber  9, 1996. 
Edward  CLosb, 
Director,  FedetaJ  Acquisition  Policy  Division. 

Therefore,  it  is  proposed  that  48  CFR 
Parts  1,  2, 14. 15,  36,  52,  and  53  be 
amended  as  set  forth  below:         

1.  The  authority  citation  for  48  CFR 
Parts  1.  2, 14. 15,  36,  52,  and  53 
continues  to  read  as  follows: 

AvAarttf.  4p  U.S.C  4e6(c):  10  U.S.Q 
diapter  137;  and  42  U.S.C.  2473(c). 

PART  1— FQ)ERAL  ACQUISnXM 
REGULATION  SYSTEM 

2.  Section  1.102-2  is  amended  by 
adding  parag^ph  (c)(3)  to  read  as 
follows: 


(3)  All  ofiiarors  and  contractors  are 
entitled  to  feir  treatment.  Fair  treatment 
requires  that  the  monbers  of  the 
acquisition  team  abide  by  the 
solicitation  and  acquisition  plan  (if  any) 
and  not  act  in  an  aihitrary  or  capricious 
manner  when  dealing  with  offerors  and 
contractors.  Fairness  does  not  mean  that 
offerors  and  contractors  of  differing 
capabiUties,  past  performance,  or  other 
relevant  factors,  must  be  treated  the 
same. 

PART  a-OEFINmONS  OF  WORDS 
AND  TERMS 

3.  Section  2.101  is  amended  by 
^  inserting,  in  alphabetical  order,  the 
definition  "Best  value"  to  read  as 
follows: 

2.101    DennMone 

*        •        •        •        * 

Best  value  means  an  offer  or  quote 
which  is  most  advantageous  to  the 
Government,  cost  or  price  and  othm 
factors  considered. 


1.102 


)  standards. 


PART  14— SEALED  BIDDINQ 

4.  Section  14.404-1  is  amended  by 
adding  paragraph  (f)  to  read  as  foUows: 


14.404-1    CanoallatkMi  of  invitatkMis 
openifiQ. 


(f)  When  the  agency  head  has 
determined,  in  accordance  with  14.404- 
1(e)(1),  that  an  invitation  for  bids  should 
be  canceled  and  that  use  of  negotiation 
is  in  the  Government's  interest,  the 
contracting  officer  may  negotiate  and 
make  award  without  issuing  a  new 
solicitation,  provided,  each  responsible 
bidder  in  the  sealed-bid  acquisition  has 
been  given  notice  that  negotiations  will 
be  conducted  and  has  been  given  an 
opportimity  to  participate  in 
negotiations. 

PART  15— CONTRACTINQ  BY 
NEQOTUTION 

5.  The  Table  of  Contents  for  Part  15 
is  revised  to  read  as  follows: 

Sec. 

Subpart  1S.0-<3tofierBl 

15.000  Scope  of  part. 

15.001  Definitions. 

15.002  Negotiated  acquisition. 

Subpart  15.1— Source  Salactlon  Proeeeaae 
and  Tachnlquae 

15.100  Scope  of  subpart 

15.101  Lowest  price  technically  acceptable 
process. 

15.102  lYsdecff  process. 

15.103  Multiphase  acquisition  technique. 

15.104  Oral  presentations. 


Subpart  1S.2—SoNcilation  md  Receipt  tf 
Propoaaia  and  Quotations 

15.200  Scope  of  subpart. 

15.201  Presolicitation  exchanges  with 
industry. 

15.202  Requests  far  proposals. 

15.203  Model  contract  format. 
15.203-1  Section  I,  Cover  sheet/ 

supplemental  information. 
lS.203-2  Section  D,  Acquisition  description. 
15.203-3  Section  m,  Financial  and 

administrative  infonnation. 
15.203-4  Section  rv.  Contract  clauses. 
15.203-5  Section  V,  Performance 

requirements. 
15.203-6  Section  VI,  Proposal  evaluation 

and  submission  information. 

15.204  Issuing  solicitations. 

15.205  Amending  the  solicitation. 

15.206  Receipt  of  proposals  and  requests  for 
infonnation. 

15.207  Submission,  modification,  revision, 
and  withdrawal  of  proposals. 

15.208  Solicitation  provisions  and  contract 
clause. 

15.209  Forms. 

StApart  15.3— UnaoHcttsd  Proposais 

15.300  Scope  of  subpart 

15.301  Definitions. 

15.302  Policy. 

15.303  General. 

15.304  Advance  guidance. 

15.305  Content  of  unsolicited  proposals. 

15.306  Agency  procedures. 
15.306-1  Receipt  and  initial  review. 
15.306-2  Evaluation. 

15.307  Contracting  methods. 

15.308  Prohibitions. 

15.309  Limited  use  of  data. 

Subpart  15.4— Source  Selection 

15.400  Scope  of  subpart. 

15.401  Definitions. 

15.402  Source  selection  objective. 

15.403  Responsibilities. 

15.404  Evaluation  fiactors  and  subfactors. 

15.405  Proposal  evaluation. 

15.406  Competitive  range. 

15.407  Communications  with  ofEsrors. 
15.406  Award  without  discussions. 

15.409  Proposal  revisions. 

15.410  Source  selection. 

Subpart  15.S    IXIaltaof-BuyPrograina 

15.500  Scope  of  subpart 

15.501  Definitions. 

15.502  General. 

15.503  Acquisitions  requiring  make-or-buy 
programs. 

15.504  Items  and  wwk  included. 

15.505  Solicitation  requirements. 

15.506  Evaluation,  negotiation,  and 
agreement. 

15.507  Incorporating  make-or-buy  programs 
in  contracts. 

15.508  Contract  clause. 

Subpart  15.6— Price  Negotiation 

15.600  So^w  of  subpart 

15.601  Definitions. 

15.602  Policy. 

15.603  Genwal. 

15.604  Cost  or  pricing  data  and  information 
other  than  cost  or  pricing  data. 

15.604-1  Prohibition  on  obtaining  coat  or 
pricing  data. 
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15.604-2  Requiring  cost  or  pridng  data. 

15.604-3  [Reserved] 

15.604-4  Certificate  of  Current  Cost  or 

Pricing  Data. 
15.604-5  Requiring  information  other  than 

cost  or  pricing  data. 
15.604-6  Instructions  for  submission  of  cost 

Cff  pricing  data  or  information  other  than 

cost  or  pricing  data. 
15.604-7  Defective  cost  or  pricing  data. 
15.604-8  Contract  clauses  and  solicitation 

provisions. 

15.605  Proposal  analysis. 
15.605-1  General. 
15.605-2  Price  analysis. 
15.605-2  Cost  analysis. 
15.605-4  Technical  analysis. 
15.605-5  Field  pricing  support. 

15.606  Subcontract  pricing  consideraticms. 
15.606-1  General. 

15.606-2  Prospective  subcontractor  cost  or 

pricing  data. 
15.606-3  Field  pricing  reports. 

15.607  Prenegotiation  objectives. 

15.608  Price  negotiation  memorandimi. 

15.609  Forward  pricing  rates  agreements. 

15.610  Should-cost  review. 
15.610-1  General. 

15.610-2  Program  should-cost  review. 
15.610-3  Overhead  should-cost  review. 

15.611  Estimating  systems. 

15.612  Unit  prices. 
15.612-1  General. 
15.612-2  Contract  clause. 

15.613  rReserved] 

15.614  Unbalanced  offers. 

Subpart  15.7— Profit 

15.700  Scope  of  subpart 

15.701  General. 

15.702  Policy. 

15.703  Contracting  officer  responsibilities. 

15.704  Solicitation  provision  and  contract 
clause. 

15.705  Profit-analysis  factors. 
15.705-1  Common  &ctors. 
15.705-2  Additional  fectors. 

Subpart  16.8— Praaward,  Award,  and 
Postaward  Notification*,  Protasts,  and 
IMIstakas 

15.801 
15.802 
15.803 
15.804 
15.805 
15.806 
15.807 
15.808 
15.809 


Definition. 
Applicability. 

Notifications  to  imsuccessful  offerors. 
Award  to  successful  o^ror. 
Preaward  debriefing  of  offerors. 
Postaward  debriefing  of  offerors. 
Protests  against  award. 
Discovery  of  mistakes. ' 
Forms.  /  • 

Authority:  40  U.S.C.  486(c);  10  U.S.C 
chapter  137;  and  42  U.S.C.  2473(c). 

6.  Subpart  15.0,  is  added,  consisting 
of  15.000,  which  is  revised,  and  15.001 
and  15.002  which  are  added  to  read  as 
set  forth  below.  Subpart  15.1  is  revised 
and  Subpart  15.2  is  added  to  read  as 
follows: 

SubfMft  15.0— General 

1S.000    Scopaofpait 

This  part  prescribes  policies  and 
procedures  governing  acquisitions  that 
do  not  use  sealed  bid  or  simplified 


acquisition  procedures,  including  both 
competitive  and  sole  source 
acquisitions. 

15.001  Deflnltiona. 

As  used  in  this  part — 

Proposal  modification  is  a  change 
made  to  a  proposal  before  the 
solicitation  is  closing  date  and  time; 
made  in  response  to  an  amendment;  or 
made  to  correct  a  mistake  at  any  time 
before  award. 

Revision  is  a  change  to  a  proposal 
requested  by  a  contracting  officer  as  the 
restilt  of  discussions. 

15.002  Nagotlatad  acquiaition. 

This  part  covers  negotiated 
acquisition  processes  for  competitive 
and  sole  sovirce  acquisitions  (see  Part 
6.303-1). 

(a)  So7e  source  acquisitions.  When 
contracting  in  a  sole  source 
environment,  contracting  officers  are 
encoiuaged  to  follow  the  procedures  in 
this  part  to  the  maximiun  practicable 
extent,  consistent  with  an  efficient 
process.  Sole  source  acquisitions  should 
rely  on  detailed  communications  with 
offerors  rather  than  formal  procedures. 
The  RFP  should  be  tailored  to  remove 
imnecessaiy  information  and    ■ 
requirements  (e.g.  evaluation  criteria, 
voluminous  proposal  preparation 
instructions);  however,  the  Model 
Contract  Format  should  be  used, 
whenever  practicable. 

(b)  Competitive  acquisitions.  When 
contracting  in  a  competitive 
environment,  the  procedures  of  this  part 
are  intended  to  minimize  the 
complexity  of  the  soUcitation, 
evaluation,  the  source  selection  decision 
to  the  greatest  practicable  extent,  while 
maintaining  a  process  designed  to  foster 
an  impartial  and  comprehensive 
evaluation  of  offerors'  proposals, 
leading  to  selection  of  the  offer 
representing  the  best  value  to  the 
Government. 

Subpart  15.1r-Source  Selection 
Processes  and  Techniques 

.15.100    Scopa  of  subpart 

This  subpart  describes  some 
acquisition  processes  and  techniques 
which  may  be  tised,  singly  or  in 
combination  with  others,  to  design 
acquisition  strategies  suitable  for  the 
complexity  of  the  Government's 
requirement  and  the  amoimt  of 
Government  resources  available  to 
conduct  the  source  selection.  These 
alternatives  should  be  considered 
during  acquisition  planning.  The  source 
selection  authority  (SSA)  should  select 
the  process  most  appropriate  to  the 
particular  acquisition  that  is  expected  to 
result  in  the  best  value. 


15.101  LovMatprtcatachnieatty 
eccaptabta  procaaa. 

(a)  This  process  permits 
communications  with  ofiierors  and 
requires  fewer  resources  than  a  tradeoff 
pnxess  (see  15.102). 

(b)  If  the  Source  Selection  Authority 
elects  to  use  a  lowest  price  technically 
acceptable  process,  the  following 
evaluation  considerations  apply: 

(1)  The  thre8hold(s)  of  technical 
acceptabihty  shall  be  set  forth  in  the 
solicitation.  The  soUcitation  must 
specify  that  award  will  be  made  on  the 
basis  of  lowest  evaluated  price  of 
proposals  meeting  or  exceeding  the 
threshold(s). 

(2)  This  process  does  not  permit 
tradeoff  between  price  and  non-cost 
factors/subfactors.  The  non-cost 
evaluation  is  done  on  a  pass/fail  basis. 

(3)  If  discussions  are  necessary,  the 
Ck)vemment's  concerns  shall  be 
discussed  with  offerors  and  a  revised 
proposal  may  be  requested  as  described 
in  15.409(c). 

15.102  Tradaoff  procaas. 

(a)  A  tradeoff  acquisition  process  is 
more  flexible,  but  also  more  resource 
intensive,  than  a  low  price  technically 
acceptable  acquisition  process.  This 
process  is  appropriate  when  the  SSA 
beUeves  that  the  best  value  may  not  be 
the  lowest  price  offer. 

(b)  If  the  SSA  elects  to  use  a  tradeoff 
process,  the  following  evaluation 
considerations  apply: 

(1)  All  factors  and  significant 
subfactors  that  will  affect  contract 
award  and  their  relative  importance 
shall  be  clearly  stated  in  the  soUcitation. 

(2)  The  solicitation  shall  state  whether 
all  evaluation  factors  other  than  cost  or 
price  when  combined  are  significantly 
more  important,  approximately  equal  or 
significantly  less  important  than  cost  or 
price. 

(3)  This  process  requires  tradeoffs 
between  cost  or  price  and  non-cost 
foctors/subfactors  and  permits  the 
Govenunent  to  accept  other  than  the 
lowest  priced  technically  acceptable 
offer.  Specific  tradeoffs  need  not  be 
described  in  terms  of  cost  or  price 
impacts  nor  do  the  tradeoffs  need  to  be 
quantified  in  any  other  manner. 

15.103  Multiphaae  acquisition  tachnlqua. 

(a)  General.  Multiphase  source 
selection  may  be  appropriate  when  the 
submission  of  fuU  proposals  at  the 
beginning  of  a  source  selection  wotild 
be  burdensome  for  offerors  to  prepare 
and  for  Government  personnel  to 
evaluate.  Using  multiphase  techniques, 
agencies  may  seek  limited  information 
initially,  make  one  or  more  down- 
selects,  and  request  full  proposals  horn 
a  limited  niunber  of  offerors. 
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(b)  First  phase  notice.  In  the  first 
phase,  the  Qovenunent  shall  publish  a 
notice  (see  $.205)  that  provides  a 
general  description  of  the  scope  or 
purpose  of  ^e  acquisition,  identifies  the 
criteria  that  will  be  used  to  make  the 
initial  down-select  decision,  and  solicits 
responses.  Alternatively,  the 
Government  may  issue  a  soh^i^tion 
that  provid4s  a  more  specific 
description  of  the  supplies  or  services  to 
be  procured.  The  notice  or  solicitation 
may  also  inform  ofi'erors  of  the 
evaluation  qriteria  or  process  that  %viU 
be  used  in  subsequent  down-select 
decisions.  The  notice  or  solicitation 
shall  contain  sufficient  information  to 
allow  potenjtial  offerors  to  make  an 
informed  decision  about  whether  to 
participate  in  the  acquisition.  The 
notice  or  solicitation  shall  advise 
ofiierors  that  failure  to  participate  in  the 
first  phase  ^U  make  them  ineUgible  to 
participate  in  subsequent  phases. 

(c)  First  phase  responses.  Offerors 
shall  submit  the  information  requested 
in  the  notice  or  soUcitation  described  in 
paragraph  ($)  of  this  secticKL 
hiformation  sought  in  the  first  phase 
may  be  limited  to  a  statement  of 
qualificatiotis  and  other  appropriate 
information,  (e.g.,  proposed  technical 
concept,  payt  performance  information, 
limited  pricing  information). 

(d)  First  phase  evaluation  and  down- 
select.  The  Government  shall  evaluate 
all  offerors'  submissions  in  accordance 
with  the  criteria  in  the  notice  or 
soUcitation  land  make  either  a 
mandatory  or  advisory  down-select 
decision. 

(1)  The  Government  may  make  a 
"mandatory"  down-select  if  it  identified 
the  criteria  or  process  that  will  be  used 
to  evaluate  offers  in  all  phases  and 
requested  sufficient  information 
(including  cost  information)  for  there  to 
be  binding  offers.  A  mandatory  down- 
select  allows  the  Government  to 
prohibit  offerors  from  participating  in 
subsequent  phases  based  on  the 
evaluation  criteria  set  forth  in  the  notice 
or  soUcitation. 

(2)  If  the  Government  did  not  request 
sufficient  information  for  there  to  be 
binding  offers  that  the  Government 
could  accept  without  further 
subniission$,  the  Government  must 
make  an  "advisory"  down-select.  In 
conducting  an  advisory  down-select,  the 
Government  shall — 

(i)  Request  selected  offerors  provide  a 
proposal  for  the  next  phase  of  the 
acqmsition; 

(li)  Infom  offerors  not  selected  that, 
based  on  the  offeror's  initial  submission, 
they  are  unlikely  to  receive  an  award 
and  provide  them  supporting  rationale. 
Such  offerors  may,  at  their  option. 


submit  a  proposal  for  the  second  phase 
which  the  Government  must  evaluate; 
and 

(ui)  Debrief  offerors  as  required  by 
15.805  and  15.806  only  when  they  have 
been  formaUy.  excluded  fi'om  the 
comp>etition.  Advisory  down-selects  do 
not  constitute  such  exclusion. 

(e)  Subsequent  phases.  Additional 
information  shall  be  sought  in  the 
second  phase  so  that  a  mandatory 
down-select  or  compeUUve  range 
determination  can  be  performed  or  an 
award  made  without  discussions.  If  the 
'  criteria  to  be  used  in  making  decisions 
in  the  second  phase  were  not  stated  in 
the  original  notice  or  the  solicitation, 
they  shall  be  identified  to  aU  remaining 
offerors  at  the  start  of  this  phase.  If 
desired,  the  Government  may  conduct 
additional  phases. 

15.104    Oral  presentations. 

(a)  Except  for  certifications, 
representations,  and  a  signed  offer  sheet 
(including  any  exceptions  to  the 
Government's  terms  and  conditions), 
the  SSA  may  require  offerors  to  submit 
.  all,  or  part  of,  their  proposals  through 
oral  presentations.  Oral  presentations 
may  occur  either  t)efore  or  after  a 
competitive  range  (if  any)  is  estabUshed. 
GeneraUy,  oral  presentations  are  most 
beneficial  when  they  substitute  for, 
rather  than  augment,  written 
information. 

(b)(1)  In  deciding  which  information 
to  obtain  through  an  oral  presentation, 
consider  the  following: 

(i)  Whether  the  information  can  be 
reasonably  and  adequately  presented  to 
permit  evaluation  by  the  Government 

(u)  Whether  there  is  a  need  to 
incorporate  any  of  the  information  into 
the  resultant  contract,  and  if  so,  the  ease 
of  incOTDoration;  and 

(iu)  The  impact  oral  presentations 
wiU  have  on  tiie  efficiency  of  the 
competition. 

(2)  Information  pertaining  to  such 
areas  as  an  offeror's  capabUity,  work 
plans  or  approaches,  staffing  resources, 
transition  plans,  sample  tasks  or  other 
tests  may.be  suitable  for  oral 
presentations. 

(c)  Where  oral  presentations  are 
required,  the  soUcitation  shall  provide 
offerors  with  sufficient  information  to 
prepare  them.  Accordingly,  the 
soUcitation  may  describe— 

(1)  The  scope  of  the  presentations, 
including  the  types  of  information  to  be 
presented  orally  and  the  associated 
evaluation  criteria  that  will  be  used; 

(2)  The  personnel  that  will  be 
required  to  provide  the  oral 
presentation(s); 

(3)  The  requirements  for,  any 
limitations  and/or  prohibitions  on,  the 


use  of  written  material  or  other  media 
to  supplement  the  oral  presentations; 

(4)  The  impact  oral  presentations  will 
have  on  the  small  businesses: 

(5)  The  location  at  which  the  oral 
presentations  vnU  be  made; 

(6)  The  restrictions  governing  the  time 
permitted  for  each  oral  presentation; 
and 

(7)  The  extent  of  communication  that ' 
may  occiu  between  the  Government's 
participants  and  the  offeror's 
representatives  as  part  of  the  oral 
presentaUons  (e.g.  will  communications 
encompass  discussions). 

Suk)|Mirt  15.2— Solicitation  and  Receipt 
of  Proposals  and  Information 

15.200  Scope  of  subpart 

This  subpart  prescribes  poUcies  and 
procedures  for — 

(a)  Preparing  and  issuing  requests  for 
proposals  (RFP's)  and  requests  for 
information  (RFI's);  and 

(b)  Receiving  proposals  and 
information. 

15.201  Presoticitatlon  exchanges  witli 
Industry. 

(a)  Exchange  of  information  by  all 
interested  parties  involved  in  an '      • 
acquisition  from  the  earliest 
identification  of  a  requirement  through 
release  of  the  soUcitation  is  encouraged. 
Interested  parties  Include  potential 
offerors,  end  users,  Government 
acquisition  and  supporting  personnel 
and  others  involved  in  the  conduct  or 
outcome  of  the  acquisition. 

fb)  The  purpose  of  exchanging 
information  is  to  improve  the 
understanding  of  Government 
requirements,  thereby  enhancing  the 
Government's  abiUty  to  obtain  quality 
products  and  services  at  reasonable 
prices,  and  increase  the  efficiency  in 
proposal  preparation,  proposal 
evaluation,  negotiation  and  contract 
award. 

(c)  Agencies  are  encouraged  to 
promote  early  exchange  of  information 
about  futiue  acquisitions.  An  early 
exchange  of  information  can  efficiently 
and  effectively  identify  and  resolve 
concerns  regarding  the  acquisition 
strategy,  including  proposed  contract 
iype,  terms  and  conditions  and 
acquisition  planning  schedules;  the 
feasibiUty  of  the  requirement,  including 
(terformance  requirements,  statements 
of  work  and  data  requirements;  the 
suitabiUty  of  the  proposal  instructions 
and  evalviation  criteria;  the  availabiUty 
of  reference  dociunents  and  information 
exchange  approaches;  and  any  other 
industry  concerns  or  questions. 
Techniques  to  promote  early  exchange 
of  information  include — 
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(1)  Industry  or  small  business 
conferences;  ■'-',• 

(2)  Public  hearings; 

(3)  Market  research,  as  described  in 
FAR  Part  10; 

(4)  One  on  one  meetings  with 
potential  offerors  (see  paragraph  (f)); 

(5)  Presolidtation  notices; 

(6)  Draft  RFPs; 

(7)  Requests  for  information  (RFIs); 

(8)  Presolidtation  or  preproposal 
conferences;  and 

(9)  Site  visits. 

(d)  The  special  notices  of 
procurement  matters  at  5.20S(c)  or 
electronic  notices  may  be  used  to 
pubUcize  the  Government's  requirement 
or  soUdt  information  from  industry. 

(e)  Requests  for  Information  (RFIs). 
This  method  may  be  used  when  the 
Government  does  not  intend  to  award  a 
contract  on  the  basis  of  the  soUdtation 
but  needs  to  obtain  price,  delivery,  other 
market  information,  or  capabiUties  for 
planning  purposes.  Responses  to  these 
notices  are  not  offers  and  cannot  be 
accepted  by  the  Government  to  form  a 
binding  contrad. 

(f)  Government  personnel  may 
disclose  general  information  about 
agency  mission  needs  and  future 
requirements.  If  Government  personnel 
disclose  specific  information  about  a 
proposed  acquisition  which  is  necessary 
for  the  preparation  of  proposals,  that 
information  shall  be  made  available  to 
the  pubhc  as  soon  as  possible,  but  no 
later  than  the  next  release  of 
information  in  order  to  avoid  creating 
an  imfair  onnpetitive  advantage.  When 
a  presoUdtation  or  preproposal 
conference  is  conduded,  distributed 
materials  should  be  made  available  to 
potential  offerors,  upon  their  requests. 

15.202    Requests  for  Proposals. 

(a)  Requests  for  proposals  (RFPs)  are 
used  in  negotiated  acquisitions  to 
commimicate  Government  requirements 
to  prospective  contractors  and  to  solidt 
proposals.  RFPs  shall  only  be  used 
when  there  is  a  definite  intention  to 
award  a  contrad,  and  therefore,  shall 
not  be  used  as  a  soUdtation  for 
information  or  planning  purposes.  RFPs 
shall,  at  a  minimum,  describe  the — 

(1)  Government's  requirement; 

(2)  Antidpated  terms  and  conditions 
that  will  apply  to  the  contrad; 

(i)  Contracting  officers  may  allow 
offerors  to  propose  alternative  terms  and 
conditions,  including  a  contrad  line 
item  number  (CLIN)- structure  that  is 
difiiarent  from  the  model  in  the 
soUdtation. 

(U)  Since  CLIN  structure  is  often 
dictated  by  considerations  such  as  place 
of  performance,  or  payment  and  funding 
requirements,  the  potential  impad  of  a 


changed  CLIN  strudiue  shaU  be  (f)  Oral  RFPs  are  authorized  when 

determined  before  accepting  any  processing  a  written  soUdtation  would 

proposed  alternative.  delay  the  acquisition  of  suppUee  or 

(3)  Information  requirements  of  the  services  to  the  detriment  of  the 
offeror's  proposal;  Government  (e.  g.,  perishable  items  and 

(4)  Fadors  and  significant  subfedors  support  of  contingency  operations  or 
that  will  be  used  to  evaluate  the  other  emernncy  sitiiations). 
proposal.  (1)  Use  of  an  oral  soUdtation  does  not 

(b)  An  RFP  may  be  issued  for  OMB  relieve  the  contracting  officer  from 
Circular  A-76  studies.  See  Subpart  7.3  complying  with  other  requirements  of 
for  addiUonal  information  regarding  this  regulation. 

cost  comparisons  between  Government  (2)  "nie  contrad  files  supporting  oral 

and  contrador  performance.  solidtations  shall  include— 

(c)  In  accordance  with  Subpart  4.5,  (i)  A  justification  for  use  of  an  oral 
contracting  officers  may  authorize  use  of  soUdtation; 

electronic  commerce  for  RFPs  and  (ii)  Sources  soUdted,  induding  the 

receipt  of  proposals.  If  electronic  date,  time,  name  of  individuals 

proposals  are  authorized,  the  RFP  shall  contaded,  and  prices  offered;  and 

spedfy  the  electronic  commerce  (Ui)  The  soUdtation  number  provided 

method(8)  that  offerors  may  use.  to  the  prospective  contradors. 

(d)  Contracting  officers  may  issue  (3)  The  information  furnished  to 
RFPs  or  receive  proposals  by  facsimile.  potential  offarors  under  oral 

(1)  In  determining  whether  or  not  to  soUdtations  should  include  that  set 
use  these  methods,  the  contracting  forth  in  paragraph  (e),  to  the  maximum 
officer  shaU  consider  such  fedors  as —  extent  practicable. 

voi^;'^°^'^**^"^'°^'^*°**  ^"«    Mod1contf«:t»om»t 

(U)  Urgency  of  the  requirement;  (*)  Contracting  Officers  should 

(ui)  AvailabiUty  and  suitabiUty  of  prepare  soUdtations  and  contracts  using 

electronic  commerce  methods;  and  *^®  model  contrad  format  (MCF) 

(iv)  Adequacy  of  administrative  outlined  in  Table  15-1  to  the  maximum 

procediues  and  controls  for  receiving,  extent  practicable.  The  use  of  the  MCF 

identifying,  recording,  and  safeguarding  fadUtates  preparation  of  the  soUdtation 

facsimile  proposals,  and  ensuring  their  ^^^  contract  as  well  as  reference  to,  and 

timely  deUvery  to  the  designated  .  "®^  o^-  those  documents  by  offerors, 

proposal  deUverv  location.  contradors,  and  contrad  administrators. 

(2)  If  facsimile  proposals  are  The  MCF  need  not  apply  to  the 
authorized,  contracting  officers  may  foUowing  acquisitions: 
request  offeror(s)  to  provide  the  ^^^  Construction  and  Archited- 
complete,  original  signed  proposal  at  a  engineer  contracts  (see  FAR  Part  38). 
later  date  ^^^  Subsistence  items. 

(e)  Letter  RFPs  may  be  used,  when  (3)  SuppUes  or  services  requiring 
appropriate  (e.g.,  a  sole  source  foUow-on  »P^^}  contract  fonnats  prescnbed 
procurement).  Use  of  a  letter  RFP  does  elsewhere  m  this  regulaUon  that  are 
not  reUeve  the  contracting  officer  from  inconsistent  with  the  MCT. 
complying  with  other  retirements  of  ^  .^t\}^T  ^^"^"^  ^"  Proposal  (see 
this  regulation.  Letter  RFPs  should  be  as         ,7?^^''' .              .  j  i„  .u 

dear  aid  condse  as  possible  and,  as  a  .   ^^J  Contrads  exempted  by  the  agency 

minimum,  contain  the  foUowing:  °®®°  °'"  <l®«gi^®e- 

S  Ze."3Sr;l«^Slsph°».  ^"^  15-1^4*>0EL  CONTRACT 

number  of  contracting  office;  rORMAT 

(3)  Type  of  contrad  contemplated; 

(4)  Quantity,  description,  and 
required  deUvery  dates  for  the  item; 

(5)  AppUcable  certifications  and 
representations; 

(6)  Contrad  terms  and  conditions 
(reference  to  prior  contrad  or  updates 
should  be  provided,  as  applicable); 

(7)  Instructions  to  offerors  and 
evaluation  criteria  (for  other  than  sole- 
source  actions); 

(8)  Offer  due  date;  and 

(9)  Other  relevant  information;  e.g. ,  §  1 5.203-1    Section  I,  Cover  aheetf 
incentives,  variations  in  deUvwy  eupplemental  tntonnatkML 
schedule,  any  peculiar  or  different  The  soUdtation  cover  sheet 
requirements,  cost  proposal  support,  summarizes  essential  details  about  the 
and  difiiarent  data  requirements.  soUdtation.  The  cover  sheet  is  the  first 


Section 

TWe 

1  

Cover  sheet/suppiemental  inkynie- 
tioa 

II  

Acquisition  descripttoa 

HI 

Financial  and  administrative  infoT' 

mation. 

IV 

Contract  clauses. 

V  „ 

Performance  requirements. 

VI 

Proposal  evaluation  and  submn- 

48386        Federal  Register  /  Vol.  61,'  No.  178  /  Thursday,  September  12,  1996  /  Proposed  Rules 


page  of  the  solidtatioii.  The  cover  dieet 
shall  include,  as  a  minimum,  the 
following  Information: 

(a)  Brief  description  of  the 
acQuisitioa. 

(o)  Wl^lber  or  not  the  acquisition  is 
restricted  to  small  business. 

(c)  Name,  address  and  location  of 
issuing  activity,  including  room  and 
building  wihere  proposals  must  be 
submitted. 

(d)  Solicitation  number. 

(e)  Date  of  issuance. 

(f)  Closing  date  and  time. 

(g)  N\un|ier  of  pages. 

(n)  A  GoR^emment  point  of  contact 
and  telephone  number. 

(i)  Govecnment  designated  period  for 
acceptance  of  ofEers  (in  days). 

f1&203-2  ;  Section  H,  AequisMon 
DeecftpBOfik 

This  section  includes  a  summary 
descriptioe  of  the  suppUes  and/or 
services,  and  anticipated  contract  type, 
e.g.,  quantities,  prices,  item  number, 
national  stock  number/part  niunber, 
title  or  name  identifying  the  suppUes  or 
services,  and  options. 

f 815.2M-4    Sw^tkNiUI. FInendal end 
Admlnistratve  InfofiiieUun. 

This  section  includes  any  required 
accounting  and  appropriation  uata  and 
information  affecting  payment  and 
contract  administration,  e.g.,  the  small 
business  subcontracting  plan,  tailored 
instructions  and/or  special  tailored 
requiremeets  for  property  management, 
packaging,  packing,  preservation, 
marking,  inspection,  acceptance,  or 
quality  asstirance. 

1&203-4    Section  IV,  OontFKt  Cleuees. 

This  section  includes  all  contract 
clauses  not  tailored  specifically  for  the 
acquisition  that  are  incorporated  by 
reference  (I.e.,  all  standard  clevises 
incorporated  by  reference,  including 
those  with  minimal  fill-ins)  or  are  not 
tailored  bitf  are  required  to  be  inserted 
in  full  text  The  text  of  clauses 
incorporated  by  reference  shall  be 
available  through  the  Internet  or  from 
the  contracting  officer.  If  the  contracting 
officer  elects  to  include  a  clause  in  full 
text,  the  cleuse  shall  be  treated  as  if  it 
were  tailored  (e.g. ,  placed  in  the 
financial  apd  administrative 
informatioii  section).  The  restrictions  in 
52.104  on  use  of  standard  clauses  still 
apply. 

1S.203-5    $ectlon  V,  Perfonnence 
Requirements. 

This  section  includes  more  detailed 
information  as  to  what  and  when  the 
contractor  is  to  dehver,  e.g.,  the 
statement  of  work  or  its  eqmvalent, 
process  requirements,  data  requirements 


or  special  requirements  for  time  and 
place  of  delivery. 

15.203-6    Section  VI,  Proposel  Evaluetion 
Md  Submission  Infonnetlon. 

(a)  This  section  includes  information 
on  how  the  Government  will  evaluate 
the  proposal  and  what  the  proposal 
must  include,  e.g..  representations  and 
certifications,  instructions  to  offerors, 
and  evaluation  criteria. 

(b)  Upon  award,  the  contracting 
officer  shall  not  include  section  VI  in 
any  resultant  contract  but  shall  retain  it 
in  the  contract  file. 

15.204    Issuing  solicitations. 

(a)  The  contracting  officer  shall 
furnish  copies  of  unclassified 
solicitations  to  any  party  upon  request. 

(b)  A  master  soliatation  (see  14.203- 
3)  may  be  used  for  negotiated 
acquisitions. 

16.206    Amsnding  ttie  solicitation. 

(a)  Whffii,  either  before  or  after  receipt 
of  proposals,  the  Government  changes, 
relaxes,  increases,  or  otherwise  modifies 
its  reqidrements,  the  contracting  officer 
shall  issvie  an  amendment  to  the 
solicitation. 

(b)  Amendments  issued  before  the 
established  time  and  date  for  receipt  of 
proposals  shall  be  issued  to  all  parties 
receiving  the  solicitation,  and  should  be 
issued  in  the  same  manner  as  the 
solicitation. 

(c)  Amendments  issued  after  the  < 
established  time  and  date  for  receipt  of 
proposal  should  be  issued — 

(1)  To  all  offerors  still  eUgible  fur 
award;  and 

(2)  In  the  same  manner  as  the 
solicitation. 

(d)  Oral  notices  may  be  used  when 
time  is  of  the  essence.  The  contracting 
officer  shall  dociunent  the  contract  file 
and  formaUze  the  notice  with  an 
amendment. 

(e)  If  a  change  is  so  substantial  that  it 
warrants  a  complete  revision  of  a 
solicitation,  the  contracting  officer  shall 
cancel  the  original  solicitation  and  issue 
a  new  one,  regardless  of  the  stage  of  the 
acquisition. 

(i)  If  the  proposal  considered  to  be 
most  advantageous  to  the  Government 
(determined  according  to  the 
established  evaluation  criteria)  involves 
a  departure  from  the  stated 
requirements,  the  contracting  officer 
shall  provide  all  offerors  an  opportunity 
to  submit  new  or  amended  proposals  on 
the  basis  of  the  revised  requirements; 
provided,  that  this  can  be  done  without 
revealing  to  the  other  offerors  the 
solution  proposed  in  the  original 
departure  or  any  other  information  that 
is  entitied  to  protection  (see  15.206(b) 
and  15.409(d)). 


(g)  At  a  minimum,  the  following 
information  should  be  included  at  the 
beginning  of  each  am^dment: 

(1)  Name  and  address  of  issuing 
activity. 

(2)  Solicitation  niunber  and  date. 

(3)  Amendment  niunber  and  date. 

(4)  Number  of  pages. 

(5)  Short  description  of  the  change 
being  made. 

(6)  Government  point  of  contact  and 
phone  number. 

(7)  Revision  to  solicitation  closing 
date,  if  applicable. 

15.206  Receipt  of  pfopoeais  snd  requests 
for  Inloi  iiietlon. 

(a)  Upon  receipt  at  the  location 
specified  in  the  solicitation,  proposals 
and  information  received  in  response  to 
an  RFI  shall^  marked  with  the  date 
and  time  of  receipt  and  be  transmitted 
to  the  appropriate  source  selection 
officials. 

(b)  Proposals  shall  be  safieguarded 
from  unauthorized  disclosure 
throughout  the  source  selection  process. 
See  3.104  for  statutory  requirements  and 
regulations  related  to  the  disclosure  of 
proposal  information  and  source 
selection  information  (41  U.S.C.  423(d)). 
Information  received  in  response  to  an 
RFI  shall  also  be  safeguarded  from 
unauthorized  disclosure. 

(c)  If  a  proposal  received  by  the 
contracting  officer  in  electronic  format 
is  unreadable  to  the  degree  that 
conformance  to  the  essential 
requirements  of  the  solicitation  cannot 
be  ascertained  from  the  document,  the 
contracting  officer  immediately  shall 
notify  the  offeror  and  request 
retransmission  of  the  proposal  or.  at  the 
contracting  officer's  discretion, 
resubmittal  of  the  proposal  in  another 
format.  If  the  retransmitted  proposal  is 
still  unreadable,  it  may  be  refected. 

15.207  Submission,  modification,  revision, 
and  withdrawal  of  proposals. 

(a)  Offerors  are  responsible  for  timely 
submission  of  proposals,  and  any 
requested  revisions  or  modifications  to 
them,  to  the  Government  office 
designated  in  the  solicitation.  Unless 
the  solicitation  states  another  specific 
time,  the  time  for  receipt  is  4:30  p.m., 
local  time,  at  the  designated 
Government  office  on  the  date  that 
proposals,  requested  revisions  or 
modifications  are  due. 

(b)  Proposals,  modifications,  and 
revisions  received  in  the  designated 
Government  office  after  the  exact  time 
specified  are  "late"  but  may  be 
considered  if  doing  so  is  in  the  best 
interests  of  the  Government. 
Government  mishandling  or  fault  need 
not  be  established  in  order  to  accept  a 
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late  ofier.  Hie  contracting  officer  shall 
promptly  notify  any  ofiieror  if  its 
proposal,  modification,  or  revision  was 
received  late  and  whether  or  not  it  will 
be  considered,  unless  contract  award  is 
imminent  and  the  notice  prescribed  in 
15.803(b)  would  suffice. 

(c)  Offerors  may  not  revise  proposals  ' 
unless  requested  by  the  contracting 
officer. 

(d)  Proposals  may  be  withdrawn  at 
any  time  before  award.  Written 
proposals  are  withdrawn  upon  receipt 
by  the  contracting  officer  of  a  written 
notice  of  withdrawal.  Oral  offers  in 
response  to  oral  solicitations  are 
withdrawn  by  the  offeror's  statement  of 
withdrawal  made  to  the  contracting 
officer,  who  then  shall  document  the 
contract  file.  Withdrawn  proposals  will 
be  destroyed  or  retiuned  to  the  offeror 
at  the  offeror's  request  and  expense. 

15.206    Solicitation  provisions  and 
contract  dauss. 

When  contracting  by  negotiation — 

(a)  The  contracting  officer  shall  insert 
the  provision  at  52.215-1.  Instructions 
to  Offerors— Competitive  Acquisition,  in 
all  competitive  solicitations  where  the 
Govmunent  intends  to  award  a  contract 
without  discussions: 

(1)  If  the  Government  intends  to  make 
award  after  discussions  with  offerors 
within  the  competitive  range,  use  the 
basic  pro\'ision  with  its  Alternate  I;  and 

(2)  If  the  Government  wishes  to 
reserve  the  right  for  purposes  of 
efficiency  to  limit  the  competitive  range 
to  no  more  than  a  specific  munher,  use 
the  basic  provision  with  its  Alternate  II, 
or  the  basic  provision  vrith  both 
Alternates  I  and  n. 

(b)  The  contracting  officer  shall  insert 
the  clause  at  52.215-2,  Audit  and 
Records — Negotiation,  in  solicitations 
and  contracts  except — 

(1)  Acquisitions  not  exceeding  the 
simplified  acquisition  threshold  in  Part 
13: 

(2)  Acquisitions  for  utility  services  at 
rates  not  exceeding  those  estabUshed  to 
apply  uniformly  to  the  general  pubUc. 
plus  any  applicable  reasonable 
connecticm  charge  (10  U.S.C  2313.  41 
U.S.C.  254d.  and  OMB  Circular  No.  A- 
133);  or 

(3)  Facilities  acquisitions,  where  the 
contracting  officer  shall  use  the  clause 
with  its  Alternate  I; 

(4)  Cost-reimbursement  contracts  with 
educational  institutions  and  other 
nonprofit  organizations,  the  contracting 
officer  shall  use  the  clause  with  its 
Alternate  II;  or 

(5)  When  the  examination  of  records 
by  the  Comptroller  General  is  waived  in 
accordance  with  25.901,  the  contracting 
officer  shall  use  the  clause  with  its 
Alternate  m. 


(c)  When  issuing  a  solicitation  for 
informati6n  or  planning  purposes,  the 
contracting  officer  shall  insert  the 
provision  at  52.215-3,  SoUcitation  for 
Informat^n  or  Plaiming  Piuposes,  and 
clearly  mark  on  the  face  of  the 
solicitation  that  it  is  for  information  or 
planning  purposes. 

(d)  The  contracting  officer  shall  insert 
the  provision  at  52.215-4,  Type  (A 
Business  Organization,  in  all 
solicitations. 

(e)  The  contracting  officer  shall  insert 
the  provision  at  52.215-5,  Facsimile 
Proposals,  in  solicitations  if  fecsimile 
proposals  are  authorized  (see  15.203(d)). 

(0  The  contracting  officer  shall  insert 
the  provision  at  52.215-6,  Place  of 
Performance,  in  solicitations  except 
those  in  which  the  place  of  performance 
is  specified  by  the  Government. 

(g)  The  contracting  officer  shall  insert 
the  provision  at  52.215-7,  Annual 
Representations  and  Certifications — 
Negotiation,  in  solicitations  if  annual 
representations  and  certifications  are 
utilized  (see  14.213). 

(h)  The  contracting  officer  shall  insert 
the  clause  at  52.215-8,  Order  of 
Precedence,  in  all  solicitations  and 
contracts. 

15.209    Forma. 

Forms  are  not  needed  to  prepare 
sohdtations  described  in  this  subpart. 
The  following  forms  may  be  used  at  the 
discretion  of  the  contracting  officer: 

(a)  Optional  Form  XX,  Solicitation 
and  Offer — ^Negotiated  Acquisition,  may 
be  used  to  issue  RFPs  and  RFQs. 

(b)  Optional  Form  XY,  Amendment  of 
Solicitation,  may  be  used  to  amend 
solicitations  of  negotiated  contracts. 

(c)  Standard  Forms  30  and  33  may  be 
used,  if  appropriately  modified  (e.g., 
substitute  the  MCF  for  the  Uniform 
Contract  Format  Table  of  Contents).  If  so 
modified,  the  contracting  officer  shall 
remove  the  form  designation  (i.e., 
standard  form  niunber). 

(d)  To  promote  identification  and 
proper  handling  of  proposals,  Optional 
Form  17,  Offer  Label,  may  be  furnished 
with  each  request  for  proposals.  The 
form  may  be  obtained  from  the  General 
Services  Administration  (see  53.107). 

Subpart  15.3— {Redesignated  as 
Subpart  15.3] 

7.  Subpart  15.5  is  redesignated  as 
Subpart  15.3 

8.  Subpart  15.4  is  revised  to  read  as 
follows: 

Subpart  15.4— Source  Selection 

15.400    Scope  of  subpart 

This  subpart  prescribes  policies  and 
procedures  for  selection  of  a  source  or 


sources  in  c(»npetitive  negotiated 
acquisiticms. 

15.401  DannMona. 

Deficiency,  as  used  in  this  subpart  is 
a  single  material  failure  to  meet  a 
Government  tequirament  or  a  single 
flaw  that  appreciably  increases  the  risk 
of  unsuccessful  contract  performance. 

Discussion,  as  used  in  this  subpart, 
means  communication  after 
establishment  of  the  competitive  range 
between  the  contracting  officer  and  an 
offeror  in  the  competitive  range. 

15.402  Source  aalartion  objacUv. 

The  objective  of  source  selection  is  to 
select  the  offer  which  represents  the 
best  value.  Typically,  the  best  value 
would  be  achieved  through — 

(a)  A  tradeoff  process  iised  to  select 
the  most  advantageous  offer  by 
evaluating  and  comparing  factors  in 
addition  to  cost  or  price.  A  best  value 
decision  in  these  acquisitions  reflects 
the  Government's  willingness  to  accept 
other  than  the  lowest  priced  acceptable 
offer  if  the  perceived  benefits  of  the 
higher  priced  offer  merit  the  additional 
cost;  or 

(b)  A  lowest  price  technically 
acceptable  process  is  used  where  it  has 
been  determined  that  the  Government's 
interests  are  best  served  by  selection  of 
the  lowest  price  offer  that  is  evaluated 
(on  a  pass/fail  basis)  as  technically 
acceptable  used  to  select  the  most 
advantageous  offer  where  proposals  are 
evaluated  on  a  pass/fell  basis,  and 
award  is  made  to  the  lowest  cost  (price) 
technically  acceptable  offeror.  Proposals 
need  not  be  ranked  imder  this  process 
nor  are  communications  precluded. 

$15,403    Rasponsibillttas. 

(a)  Agency  heads  are  responsible  for 
source  selection.  The  contracting  officer 
is  designated  as  the  source  selection 
authority,  unless  the  agency  head 
app>oints  another  individual  for  a 
particular  procurement  or  class  of 
proouements. 

(b)  The  source  selection  authority 
shall— 

(1)  EstabUsh  an  evaluation  team, 
tailored  for  the  particular  procurement, 
that  includes  an  appropriate  mix  of 
contracting,  legal,  logistics,  technical, 
and  other  expertise  to  assure  a 
comprehensive  evaluation  of  offers; 

(2)  Approve  the  source  selection  plan 
before  solicitation  release,  if  agency 
procedures  require  a  plan; 

(3)  Ensure  consistency  among  the 
solicitation  requirements,  notices  to 
offerors,  proposal  preparation 
instructions,  evaluation  factors  and 
subfactors,  solicitation  provisions  or 
contract  clauses,  and  data  requirements; 
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(4)  Ensutv  that  proposals  are 
evaluated  Hsed  solely  on  the  CK:tars 
and  subCacton  contained  in  the 
aolicitation  (10  U.S.C  230S(b)(l)  and  41 
U.S.C  253b(dK2)); 

(5)  Consider  the  recommendations  of 
advisory  beards  or  panels  (if  any);  and 

(6)  Select  the  source  or  sources  whose 
proposal  ia  the  best  value  to  the 
Govemmeat  (10  U.S.C.  2305(b)(4)(B) 
and  41  U.S.C.  253b(d)(2)): 

(c)  The  Gontractins  officer  shall — 

(1)  After  release  of  a  solicitation,  serve 
as  the  focal  point  for  inquiries  from 
actual  or  prospective  oQarors; 

(2)  After  receipt  of  proposals,  control 
and  conduct  communications  with 
ofCarors  in  accordance  with  15.409;  and 

(3)  Award  the  contract(s). 

15.404    EveluaMon  factors  end  MiMeelora. 

(a)  The  criteria  upon  which  the  award 
decision  is  based  consist  of  evaluation 
fadon  and  subfactors.  The  selected 
hctors  and  subfactors  shall  be  tailored 
to  the  acquisition. 

(b)  Use  fictors  and  subfactors  that — 

(1)  Represent  the  key  areas  of 
importance  and  emphasis  to  be 
considered  in  the  source  selecti(«i 
decision,  and 

(2)  Support  meaningful 
discrimination  and  comparison  between 
and  among  competing  proposals. 

(c)  If  a  multipnase  solicitation 
technique  will  be  used,  the  factors  and 
subfactors  (if  any)  that  apply  to  the 
initial  phase  shall  be  set  forth  in  the 
notice  or  solicitation. 

(d)  The  evaluation  factors  and 
significant  subfactors  that  apply  to  an 
acquisition  and  their  relative 
importance,  are  within  the  broad 
discretion  of  agency  acquisition 
officials,  subject  to  the  following 
requirements: 

(1)  Price  or  cost  to  the  Government 
shall  be  evtluated  in  every  source 
selection  (10  U.S.C  2305(a)(3)(A)(ii)  and 
41  U.S.C.  253a(c)(l)(B)). 

(2)  The  quality  of  the  product  or 
service  shall  be  addressed  in  every 
source  selection  through  consideration 
of  one  or  more  non-cost  evaluation 
factors  such  as  past  performance, 
compliance  with  solicitation 
requirements,  technical  excellence, 
management  capability,  personnel 
qualifications,  and  prior  experience  (10 
U.S.C.  230$(a)(3)(AKi)  and  41  U.S.C 
253a(c)(l)(B). 

(3)(i)  Exqept  as  set  fcHth  in  paragraph 
(ii)  of  this  paragraph,  past  performance 
shall  be  evtluated  in  all  source 
selections  ior  competitive  acquisitions 
issued  on  dr  after — 

(A)  July  1, 1995.  for  acquisition 

TfCted  to  exceed  $1,000,000; 
)  July  1, 1997.  for  acquisitions 
expected  td  exceed  $500,000;  or 


[Q  January  1, 1999,  fcv  acquisitions 
expected  to  exceed  $100,000. 

tii)  Past  performance  need  not  be 
evaluated  if  die  contracting  officer 
documents  the  reason  past  performance 
is  not  an  appropriate  evaluation  factor 
for  the  acquisition  (OFPP  Policy  Letter 
92-5). 

(e)  All  &cton  and  significant' 
sub£acton  that  will  affoct  contract 
award  and  their  relative  importance 
shall  be  clearly  stated  in  the  solicitation 
(10  U.S.C.  2305(a)(2)(A)(i)  and  41  U.S.C 
253a(b)(l)(A))  (see  15.205-5(c)).  Hie 
rating  method  need  not  be  disclosed  in 
the  solicitation. 

(f)  The  solicitation  shall  also  state,  at 
a  minimum,  whether  all  evaluation 
factors  other  than  cost  or  price,  when 
combined,  are — 

(1)  Significantly  more  important  than 
cost  or  price; 

(2)  Approximately  equal  to  cost  or 
price;  or 

(3)  SignificanUy  less  important  than 
cost  or  price.  (10  U.S.C. 
2305(a)(3)(A)(iii)  and  41  U.S.C 
253a(c)(l){C)). 

15.406    Proposal  evahieaon. 

(a)  Proposal  evaluation  is  an 
assessment  of  both  the  proposal  and  the 
offeror's  ability  to  accomplish  the 
prospective  contract  successfully.  An 
agency  shall  evaluate  competitive 
proposals  solely  on  the  &ctora 
(including  any  subfactors)  specified  in 
the  solicitation.  In  evaluation  of 
competitive  proposals  against  the 
evaluation  Curtors  specified  in  the 
solicitation,  an  agency  should  compare 
their  relative  qualities.  Agencies  may 
use  any  method  or  combination  of  . 
methods  to  evaluate  proposals, 
including  color/adjectival  ratings, 
numerical  weights,  and  ordinal 
rankings.  If  preaward  testing  or  product 
demonstration  is  required,  it  need  not 
be  accomplished  in  accordance  with  a 
formal  test  plan,  provided  all  oSeton 
are  evaluated  against  the  same  criteria. 
The  evaluation  method  used  by  the 
agency  need  not  be  disclosed  in  the 
solicitation. 

(1)  Cost  or  price  evaluation.  Normally, 
competition  establishes  price 
reasonableness.  Therefore,  when 
contracting  on  a  firm  fixed  price  or  fixed 
price  with  economic  price  adjustment 
basis,  comparison  of  the  proposed 
prices  will  usually  satisfy  the 
requirement  to  perform  a  price  analysis; 
do  not  perform  a  cost  analysis  unless 
the  price  of  the  otherwise  successful 
offeror  is  determined  to  be  unreasonable 
(see  15.604-l(b)(l)(i)(B)).  When 
contracting  on  other  than  a  firm  fixed 
price  or  fixed  price  with  economic  price 
adjustment  basis,  the  evaluations  should 


include  a  cost  realism  analysis  to 
determine  what  the  Government  should 
realistically  expect  to  pay  for  the 
proposed  effort,  the  ofiiaror's 
un&rstanding  of  the  work  and  ability  to 
perform  the  contract.  Hie  contracting 
officer  shall  docummt  the  cost  or  price 
evaluation. 

(2)  Past  performance  evaluation,  (i) 
Past  performance  information  is  one 
indicator  of  an  offeror's  ability  to 
perform  the  contract  successfully.  The 
age  and  relevance  of  the  information, 
source  of  the  information,  subjectivity  of 
the  data  and  general  trends  in 
contractor's  performance  shoiild  be 
ccmsidered.  This  assessment  of  past 
performance  information  is  separate 
from  the  responsibility  determination 
required  under  Subpaot  9.1. 

(ii)  The  soUcitation  shall  provide 
offerora  an  opportunity  to  identify  past 
contracts  (including  Federal,  State,  and 
local  Governments  and  private)  for 
efforts  similar  to  the  Government 
requirement.  At  the  discretion  of  the 
contracting  officer,  the  solicitation  may 
also  request  offiarors  to  provide 
information  on  problems  encountered 
on  the  identified  contracts  and  the 
offeror's  corrective  actions.  The 
Government  may  use  this  information  as 
well  as  information  obtained  from  any 
other  sources  to  evaluate  the  offeror's 
past  performance. 

(iii)  Firms  lacking  relevant  past 
performance  history  shall  receive  a 
neutral  evaluation  for  past  performance. 
A  neutral  evaluation  means  any 
assessment  that  neither  rewards  nor 
penalizes  firms  without  relevant 
performance  history. 

(3)  Technical  evaluation.  If  a 
technical  evaluation  is  necessary 
beyond  ensuring  that  the  proposal  meets 
the  minimum  requirements  in  the 
solicitation,  the  source  selection  records 
shall  include — 

(ij  An  assessment  of  each  offeror's 
ability  to  accomplish  the  technical 
requirements;  and 

(ii)  A  siunmary,  matrix,  or 
quantitative  ranking  of  each  technical 
proposal  against  the  evaluation  criteria. 

(4)  Cost  information  may  be  provided 
to  membere  of  the  technical  evaluation 
team  if  the  source  selection  authority 
concura. 

(b)  AU  proposals  received  in  response 
to  a  solicitation  may  be  rejected  if  the 
source  selection  authority  determines 
that  doing  so  is  in  the  best  interests  of 
the  Government 

15.400'  Competitive  range. 

(a)  The  contracting  officer  shall 
estabUsh  a  competitive  range  for  the 
purpose  of  conducting  written  or  oral 
discussion  (see  15.409(c)).  The 
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competitive  range  shall  include 
profKisals  having  the  greatest  likelihood 
of  award  based  on  the  factors  and 
subfactors  in  the  soUdtation. 

(b)  Ln  planning  an  acquisition,  the 
contracting  officer  may  determine  that 
the  number  of  proposals  that  would 
otherwise  be  included  in  the 
competitive  range  is  expepted  to  exceed 
the  number  at  which  an  efficient 
competition  can  be  conducted.  In 
reaching  such  a  conclusion,  the 
contracting  officer  may  consider  such 
factors  as  the  results  of  market  research, 
historical  data  from  previous 
acquisitions  for  similar  supplies  and 
services,  and  the  resources  available  to 
conduct  the  source  selection.  Alternate 
n  of  52.215-1,  Information  to  Offerors — 
Competitive  Acquisition,  may  be  used 
to  indicate  the  Government's  estimate  of 
the  greatest  number  or  proposals  that 
will  be  included  in  die  competitive 
range  for  purposes  of  conducting  an 
efficient  competition  among  the  most 
highly  rated  proposals. 

(c)  After  evaluating  offers,  the 
contracting  officer  may  determine  that 
the  number  of  proposals  that  would 
otherwise  be  included  in  the 
competitive  range  exceeds  the  number 
at  which  an  efficient  competition  can  be 
conducted.  Provided  the  solicitation 
notifies  offerors  that  the  competitive 
range  can  be  limited  fpr  purposes  of 
efficiency,  the  contracting  officer  may 
limit  the  number  or  proposals  in  the 
competitive  range  to  the  greatest 
number  that  will  permit  an  efficient 
competition  among  the  most  highly 
rated  proposals.  The  solicitation 
provision  at  52.215-1.  Instruction  to 
Offerors-Competitive  Acquisition, 
reserves  the  contracting  officer's  right  to 
limit  the  competitive  range  for  purposes 
of  efficiency. 

(d)  If  the  contracting  officer 
determines  that  an  offeror's  proposal  is 
no  longer  in  the  competitive  range  the 
proposal  shall  no  longer  be  considered 
for  award.  Written  notice  of  this 
decision  shall  be  provided  to 
unsuccessful  offerors  at  the  earliest 
practicable  time  (see  15.803(a)(1)). 

(e)  Offerors  excluded  bom  the 
competitive  range  may  request  a 
debriefing.  When  a  d^riefing  is 
requested,  see  15.805. 

15.407   Communications  with  ofterora. 

(a)  Competition  on  other  than  price 
alone  and  the  source  selection  process 
necessarily  involve  communications 
between  the  Government  and  competing 
offerors.  Open  communications  support 
the  goal  of  efficiency  in  Government 
procurement  (10  U.S.C.  2304(i)  and  41 
U.S.C.  253(h))  by  providing  the 
Government  with  relevant  infonnation 


(in  additicm  to  that  submitted  in  the 
offeror's  initial  proposal)  needed  to 
understand  and  evaluate  the  offeror's 
proposal.  The  nature  and  extent  of 
commimications  between  the 
Government  and  otkrots  is  a  matter  of 
contracting  officer  judgment. 

(b)  Communication  with  offerors  prior 
to  establishment  of  the  competitive 
range.  Commimication  with  offerors 
after  receipt  of  proposals,  but  prior  to 
establishment  of  the  competitive  range 
(or  award,  if  award  is  to  be  made 
without  discussions),  is  encouraged  to 
obtain  information  to  facilitate  the  . 
Government's  decision  either  to  award 
without  discussions  or  determine  the 
competitive  range.  Information  received 
during  this  phase  of  commimications 
may  provide  context  to  the  proposal  in 
that  it  allows  the  Government  to 
imderstand  the  offeror's  intent. 
Consequently,  it  may  be  used  in 
proposal  evaluation.  Communications 
conducted  pursuant  to  this  paragraph — 

(1)  Are  not  "disctissions"  (see 
15.409(c)); 

(2)  Do  not  permit  changes  in  an 
offeror's  proposal  other  than  correction 
of  mistakes; 

(3)  Are  conducted  to  obtain 
information  that  explains  or  resolves 
ambiguities  or  other  concerns  (e.g.. 
perceived  errors,  perceived  omissions, 
or  perceived  deficiencies)  in  the 
offeror's  proposal.  However,  a 
willingness  by  the  offeror  to  ctHxect  any 
perceived  errors,  perceived  omissions, 
perceived  deficiencies,  or  other 
concerns  does  not  require  that  the 
offeror  be  placed  in  the  competitive 
range; 

(4)  Shall  only  be  initiated  if 
authorized  by  the  contracting  officer; 
and 

(5)  Need  not  be  conducted  with  all 
offerors.  For  example,  when  trying  to 
determine  the  competitive  range,  the 
Govermnent  could  limit 
communications  to  those  offerors, 
whose  proposals,  on  initial  evaluation, 
would  be  neither  clearly  "in"  nor 
clearly  "out"  of  the  competitive  range. 
Similarly,  when  trying  tO  decide 
whether  or  not  to  award  without 
discussions,  the  Government  could  limit 
commimications  to  the  offeror(s).  based 
on  initial  evaluation,  deemed  to  have 
the  greatest  likelihood  of  award. 

(cj  Communication  with  offerors  after 
estabhshment  of  the  competitive  range. 
Communication  with  offerors 
determined  to  be  in  the  competitive 
range  is  accomplished  through  written 
and/or  oral  discussions  (see  15.401).  If 
a  competitive  range  is  estabUshed,  the 
Contracting  Officer  shall  conduct 
discussions  at  least  once  with  all 
offerors  in  the  competitive  range  (but 


see  15.410).  All  evaluated  deficiencies 
in  an  offeror's  proposal,  except  those 
relating  to  past  performance  on  which 
the  offeror  has  already  had  an 
opportunity  to  comment,  and  any  other 
issues  which,  in  the  judgment  of  the 
contracting  officer,  should  be  brought  to 
the  offeror's  attention  shall  be  disclosed 
during  the  conduct  of  discussions. 
While  the  Government  may  rely  upon 
agreements  made  during  discussions  for 
the  purjxtses  of  proposal  evaluations, 
such  agreements  shall  be  confirmed  by 
proposal  revision(8)  before  contract 
award  (see  15.411). 

(d)  Improper  discussions  and 
communications.  The  contracting  officer 
and  other  Government  pwrsoonel 
involved  in  the  procurement  shall  not 
engage  in — 

(1)  Favoring  one  offeror  over  another 
by  coaching,  prompting,  suggesting,  or 
recommending  ways  in  which  an  offeror 
must  change  its  proposal  to  bring  it  up 
to  the  level  of  other  proposals; 

(2)  Revealing  an  offeror's  technical 
solution  to  another  offeror; 

(3)  Advising  an  offeror  of  another 
offeror's  price  without  that  other 
offeror's  |>ermission.  However,  the 
contracting  officer  may  infcMin  an 
offeror  that  its  price  is  considered  by  the 
Government  to  be  too  high  or 
unrealistic,  and  the  results  of  the 
analysis  supporting  that  conclusion.  It  is 
also  permissible  to  indicate  to  all 
offerors  the  cost  or  price  that  the 
Government's  price  analysis,  market 
research,  and  other  reviews  have 
identified  as  reasonable  (41  U.S.C 
423(h)(l)(2)); 

(4)  Revealing  the  names  of  individuals 
providing  reference  infonnation  about 
an  offieror's  past  performance;  or 

(5)  Knowingly  furnishing  source 
selection  information  or  information 
about  other  offerors'  proposals  without 
permission  of  the  source  (see  3.104— 4()) 
and  (k)  and  41  U.S.C.  423(h)(l)(2)). 

15.408    Award  Kwfthotit  discusslona. 

Award  may  be  made  without 
discussions  if  the  solicitation  states  that 
the  Government  intends  to  evaluate 
proposals  and  make  award  without 
discussions,  unless  the  contracting 
officer  determines  that  discussions  are 
considered  necessary.  However,  if  the 
solicitation  ccmtains  such  a  notice  and 
the  Govermnent  later  conducts 
discussions,  the  rationale  for  doing  so 
shall  be  documented  in  the  contract  file 
(see  52.215-16  Alt  m)  (10  U.S.C 
2305(b)(4)(A)(il)  and  41  U.S.C 
253b(d)(l)(B)).  The  Contiacting  Officer 
may  permit  minor  clarifications  to  allow 
proposal  modifications  that  resolve 
ambiguities,  or  correct  apparent 
mistakes. 
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(a)  The  contracting  officer  may 
request  proposal  revisions  as  often  as 
needed  during  discussions.  Proposal 
revisions  sKall  be  submitted  in  writing. 
The  contracting  officer  may  establish  a 
conunon  cut  off  date  for  receipt  of 
proposal  rovisions. 

(b)  If  an  offeror  in  the  competitive 
range  is  no  longer  considered  to  be 
among  thoM  most  likely  to  receive 
award  after  discussions  have  begun,  the 
offeror  may  be  eliminated  from  the 
competitivt  range  without  being 
afibided  an  opportunity  to  submit  a 
proposal  reivision. 

(c)  Requesting  and/or  receiving 
proposal  rmisions  does  not  necessarily 
conclude  discussions.  However, 
requests  fot  proposal  revisions  should 
advise  ofiefors  that  the  Government  may 
make  awarl  Mdthout  obtaining  further 
revisions.   I 

15.410   Source —lection. 

An  integrated  comparative  assessment 
of  proposals  shall  be  performed  before 
source  selection  is  made.  The  source 
selection  authority  shall  independently 
determine  ^hich  proposalCs)  represents 
the  best  value,  consistent  with  the 
factors  and  subfactors  in  the  solicitation. 
The  source  selection  authority  may 
determine  that  all  proposals  should  be 
rejected  if  it  is  in  the  best  interests  of  the 
GovOTnment  (see  15.407(b)). 

(a)  The  source  selection  team,  or 
advisory  boards  or  panels,  may  conduct 
the  comparntive  analysis(es)  and  make 
award  recommendations,  if  the  source 
selection  authority  requests  such 
assistance. 

(b)  The  b«sis  for  the  source  selection 
decision  shldl  be  documented  and  shall 
reflect  the  rationale  for  any  tradeofis 
among  factors,  subfactors.  and  business 
judgments.  The  perceived  benefits  to  be 
received  for  any  total  additional  cost 
should  be  specified.  Specific  tradeoffs 
need  not  be  described  in  terms  of  cost/ 
price  impacts  nor  do  the  tradeoffs  need 
to  be  quantified  in  any  other  manner. 

Subpart  1 5.7— {Subpart  15.7 
RedMignaled  as  Sut)part  15.5] 

9.  Subpart  15.7  is  redesignated  as  new 
Subpart  1S>5. 

Subpart  15.6— {Removed] 

Subpart  1 5.8— (Redeaignatsd  aa 
Subpart  15^ 

10.  Subptrt  15.6  is  removed  and 
Subpart  15.8  is  redesignated  as  new 
Subpart  15.6- 


Subpart  15.9— {Radaaignatedaa 
Subpart  15.7} 

11.  Subpart  15.9  is  redesignated  as 
new  Subpart  15.7 . 

12.  Subpart  15.10  is  redesignated  as 
Subpart  15.8  and  revised  to  read  as 
follows: 

Subpart  15.8— Preaward,  Award,  and 
Poataward  Notifications,  Protaata,  and 
Mistalces 

15.801    OeflnWon. 

Day,  as  used  in  this  subpart,  means 
calendar  day,  except  that  the  period  will 
run  until  a  day  which  is  not  a  Saturday, 
Sunday,  or  legal  holiday.      * 

15J02    AppMcabMNy. 

This  subpart  applies  to  the  use  of 
competitive  proposals,  as  described  in 
6.102(b),  and  a  combination  of 
competitive  procedures,  as  described  in 
6.102(c).  To  the  extent  practicable, 
however,  the  procedures  and  intent  of 
this  subpart,  with  reasonable 
modification,  should  be  followed  for 
sole  source  acquisitions  and 
acquisitions  described  in  6.102(d): 
broad  agency  announcements,  small 
business  innovation  research  contracts, 
and  architect-engineer  contracts. 
HoMrever,  they  do  not  apply  to  multiple 
award  schedules,  as  described  in 
6.102(d)(3). 

16J03    Nottflcationetouneiicceesful 
offerors. 

(a)  Preaward  notices— {1)  Preaward 
notices  of  exclusion  from  competitive 
range.  The  contracting  officer  shall 
notify  offerors  promptly  when  their 
proposals  are  excluded  from  the 
competitive  range  or  otherwise 
excluded  &t>m  competition.  The  notice 
shall  state  the  basis  for  the 
determination  and  that  a  proposal 
revisicm  will  not  be  considered. 

(2)  Preaward  notices  for  small 
business  set-asides.  In  a  small  business 
set-aside  (see  Subpart  19.5),  upon 
completion  of  negotiations  and 
determinations  of  responsibility,  Init 
prior  to  award,  the  contracting  officer 
shall  notify  each  offeror  in  writing  of  the 
name  and  location  of  the  apparent 
successful  offeror.  The  notice  shall  also 
state  that  (i)  the  Government  will  not 
consider  subsequent  revisions  of  the 
offRor's  proposal  and  (ii)  no  response  is 
required  unless  a  basis  exists  to 
challenge  the  small  business  size  status 
of  the  apparently  successful  oSsror.  The 
notice  is  not  required  when  the 
contracting  officer  determines  in  writing 
that  the  urgency  of  the  requirement 
necessitates  award  without  delay. 

(b)  Postaward  notices.  (1)  Within 
three  days  after  the  date  of  contract 


award,  the  contracting  officer  shall 
provide  written  notification  to  each 
offeror  whose  proposal  was  in  the 
competitive  range  but  was  not  selected 
for  (10  U.S.C.  2305(bH5)  and  41  U.S.C 
2S3b(c)).  The  notice  shall  include- 

(i)  The  number  of  offerors  solicited; 

(ii)  The  number  of  proposals  received; 

(iii)  The  nan^e  and  address  of  each 
offeror  receiving  an  award; 

(iv)  The  items,  quantities,  and  unit 
prices  of  each  award  (if  the  number  of  ^ 
items  or  other  factors  makes  listing  imit 
prices  impracticable,  only  the  total 
contract  price  need  be  furnished);  and 

(v)  In  general  terms,  the  reason(s)  the 
offeror's  proposal  was  not  accepted, 
imless  the  price  information  in 
paragraph  (b)(l)(iv)  of  this  section 
readily  reveals  the  reason.  In  no  event 
shall  an  offeror's  cost  breakdown,  profit, 
overhead  rates,  trade  secrets, 
manufactiuing  processes  and 
techniques,  or  other  confidential 
business  information  be  disclosed  to 
any  other  offeror. 

(2)  Upon  request,  the  contracting 
officer  shaU  furnish  the  information 
described  in  paragraphs  (b)(1)  (i) 
through  (v)  of  this  section  to 
unsuccessful  offerors  in  solicitations 
using  simplified  acquisition  procedures 
in  FAR  Part  13. 

(3)  Upon  request,  the  contracting 
officer  shall  provide  the  information  in 
paragraphs  (b)(1)  (i)  through  (v)  of  this 
section  to  imsuccessful  offerors  who 
received  a  preaward  notice  of  exclusion 
from  the  competitive  range. 

15.804    Award  to  succeesful  offeror. 

The  contracting  officer  shall  award  a 
contract  to  the  successful  offeror  by 
furnishing  the  contract  or  other  notice  of 
the  award  to  that  offeror. 

(a)  If  award  is  made  without 
discussions,  the  contracting  officer  may 
award  a  contract  without  obtaining  the 
offeror's  signatiue  a  second  time.  "The 
offeror's  signature  on  the  offer 
constitutes  the  offeror's  agreement  to  be 
bound  by  the  offer. 

(b)  If  the  award  document  includes 
information  that  is  different  than  the 
latest  signed  offer,  both  the  offeror  and 
the  contracting  officer  shall  sign  the 
contract  award. 

(c)  When  an  award  is  made  to  an 
offeror  for  less  than  all  of  the  items  that 
may  be  awarded  and  additional  items 
are  being  withheld  for  subsequent 
award,  each  notice  shall  state  that  the 
Government  may  make  subsequent 
awards  on  those  additional  items  within 
the  offer  acceptance  period. 

(d)  If  the  Optional  Form  YY  (OF  YY), 
Contract  Award,  is  not  used  to  award 
the  contract,  the  firat  page  of  the  award 
document  shall  contain  the 
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Govenunent's  acceptance  statement 
from  block  ISA  of  that  form  and  the 
contracting  officer's  signature.  In 
addition,  if  the  award  dociunent 
includes  information  that  is  different 
than  the  latest  signed  offer,  the  first  page 
shall  include  the  contractor's  agreement 
statement  from  block  14A  of  OF  YY  and 
the  signatiue  of  the  contractor's 
authorized  representative. 

15wM6    Pr— ward  debriefing  of  offerora. 

Offerors  excluded  from  the 
competitive  range  or  otherwise 
excluded  from  the  competition  before 
award  may  request  a  debriefing  before 
award  (10  U.S.C.  2305(b)(6)(A]  and  41 
U.S.C.  253b  (fHh)). 

(a)  The  ofiieror  may  request  a 
preaward  debriefing  by  submitting  a 
written  request  for  debriefing  to  the 
contracting  officer  within  three  days 
after  the  receipt  of  notice  of  excliision 
from  the  competition.  If  the  offeror  does 
not  submit  a  timely  request,  the  offieror 
need  not  be  given  either  a  preaward  or 
a  postaward  debriefing.  Offerors  are 
entitled  to  no  more  than  one  debriefing 
for  each  proposal. 

(b)  The  contracting  officer  should 
provide  a  debriefing  to  the  offeror  as 
soon  as  practicable.  If  providing  a 
preaward  debriefing  is  not  in  the  best 
interest  of  the  Government  at  the  time 
it  is  requested,  the  contracting  officer 
may  delay  the  debriefing,  but  shall 
provide  the  debriefing  no  later  than  the 
time  postaward  debriefings  are  provided 
imder  15.806.  In  that  event,  the 
contracting  officer  shall  include  the 
information  at  15.806(d)  in  the 
debriefing. 

(c)  Debriefings  may  be  done  orally,  in 
writing,  or  by  any  other  method 
acceptable  to  the  contracting  officer. 

(dj  The  contracting  officer  should 
normally  chair  any  debriefing  session 
held.  Individuals  who  conducted  the 
evaluations  shall  provide  support 

(e)  At  a  minimum,  preaward 
debriefings  shall  include — 

(1)  The  agency's  evaluation  of 
significant  elements  in  the  offeror's 
proposal; 

(2)  A  summary  of  the  rationale  for 
eliminating  the  offerer  from  the 
competition;  and 

(3)  Reasonable  responses  to  relevant 
questions  about  whether  source 
selection  procedures  contained  in  the 
soUdtation.  appUcable  regulations,  and 
other  applicable  authorities  were 
followed  in  the  process  of  eliminating 
the  offeror  from  the  competition. 

(f)  Preaward  debriefings  shall  not 
disclose — 

(1)  "Hie  number  of  offiarore; 

(2)  The  identity  of  other  offerora; 

(3)  The  content  of  other  offeror's 
proposals; 


(4)  The  ranking  of  other  offerors; 

(5)  The  evaluation  of  other  offerors;  or 

(6)  Any  of  the  information  prohibited 
in  15.806(e) 

(g)  The  contracting  officer  shall 
include  an  official  summary  of  the 
debriefing  in  the  contract  file. 

15J06    PoaUward  debrteftng  of  offerore. 

(a)  An  offeror,  upon  its  written 
request  received  by  the  agency  within 
three  days  after  the  date  on  which  that 
offeror  has  received  notice  of  contract 
award,  shall  be  debriefed  and  furnished 
the  basis  for  the  selection  decision  and 
contract  award.  An  offeror  who  was 
notified  of  exclusion  from  the 
competition  (15.805(a)),  but  failed  to 
submit  a  timely  request,  is  not  entitled 
to  a  debriefing.  When  practicable, 
debriefing  requests  received  more  than 
three  days  after  the  offeror  receives 
notice  of  contract  award  may  be 
accommodated.  However, 
accommodating  untimely  debriefing 
requests  does  not  extend  the  time 
within  which  suspension  of 
performance  can  be  required,  because 
this  accommodation  is  not  a  "required 
debriefing"  as  described  in  FAR  Part  33. 
To  the  maximum  extent  practicable,  the 
debriefing  should  occur  within  five  days 
after  receipt  of  the  written  request 

(b)  Debriefings  of  successful  and 
unsuccessful  offerors  may  be  done 
orally,  in  writing,  or  by  any  other 
method  acceptable  to  the  contracting 
officer. 

(c)  The  contracting  officer  should 
normally  chair  any  debriefing  session 
held.  Individuals  who  conducted  the 
evaluations  shall  provide  support. 

(d)  At  a  minimum,  the  debriefing 
information  shall  include — 

(1)  The  Government's  evaluation  of 
the  significant  weaknesses  or 
deficiencies  in  the  offeror's  proposal,  if 
applicable; 

(2)  The  overall  evaluated  cost  or  price 
and  technical  rating,  if  appUcable,  of  the 
successful  offeror  and  the  debriefed 
offeror  (including  imit  prices); 

(3)  The  overall  ranking  of  all  offisrore 
when  any  ranking  was  developed  by  the 
agency  diuing  the  source  selection; 

(4)  A  simunary  of  the  rationale  for 
award; 

(5)  For  acquisitions  of  commercial 
end  items,  the  make  and  model  of  the 
item  to  be  deUvered  by  the  successful 
offiaror.  and 

(6)  Reasonable  responses  to  relevant 
questions  about  whether  source 
selection  procedures  contained  in  the 
solicitation,  applicable  regulations,  and 
other  apphcable  authorities  were 
followed. 

(e)  The  d^riefing  shall  not  include 
point-by-point  comparisons  of  the 


debriefed  ofiieror's  proposal  with  thoea 
of  other  offerora.  Moreover,  the 
d^riefing  shall  not  reveal  any 
information  exempt  from  release  under 
the  Freedom  of  Infonnation  Act- (5 
U.S.Q  552)  including— 

(1)  Trade  secrets; 

(2)  Privileged  m  confidaitial 
manufacturing  processes  and 
techniques; 

(3)  Commercial  and  financial 
information  that  is  privileged  or 
confidential,  including  cost 
breakdowns,  profit,  indirect  cost  rates, 
and  similar  information;  and 

(4)  The  names  of  individuals 
providing  reference  information  about 
an  offeror's  past  performance. 

(f)  The  contractiixg  officer  shall 
include  an  official  summary  of  the 
debriefing  in  the  contract  file. 

1S.M7    Protests  agalnat  awwd. 

(a)  Protests  against  award  in 
negotiated  acquisitions  shall  be  treated 
substantially  the  same  as  in  sealed 
bidding  (see  Subpart  33.1).  Use  of 
agency  protest  procedures  which 
incorporate  the  alternative  dispute 
resolution  provisions  of  Executive  Order 
12979  is  encouraged  for  both  preaward 
and  postaward  protests. 

(b)  If,  within  one  year  of  contract 
award,  a  protest  causes  the  agency  to 
issue  either  a  new  solicitation  or  a  new 
request  for  revised  offers  on  the 
protested  contract  award,  the  agency 
shall  make  available  to  prospective 
offerora  or  original  offerora  still  within 
the  competitive  range,  respectively — 

(1)  Information  provided  in  any 
debriefings  conducted  on  the  original 
award  about  the  successful  offeror's 
proposal;  and 

(2)  Other  nonproprietary  infonnaticm 
that  would  have  been  provided  to  the 
original  offerora. 

1&808    Dlacoveiy  of  mlaMwe. 

Kfistakes  in  a  contractor's  proposal 
that  are  disclosed  after  award  shall  be 
processed  in  accordance  with  14.407-4. 

15J09    Forms. 

(a)  Optional  Form  YY,  Contract 
Award,  may  be  used  to  award 
negotiated  contracts.  If  the  form  is  not 
used,  the  award  dociunent  shall 
incorporate  the  agreement  and  award 
language  from  the  form. 

(b)  Standard  Form  26,  Award/ 
Contract,  may  be  used,  if  appropriately 
modified  (e.g.,  substitute  the  MCF  bx 
the  Uniform  Contract  Format  Table  of 
Contents).  If  so  modified,  the 
contracting  officer  shall  remove  the 
form  designation  (i.e..  standard  form 
number). 
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PART  ae— CONSTRUCnON  AND 
ARCHITECT-CNGINEER  CONTRACTS 

13.  Section  S6.524  is  revised  to  read 
as  follows:      | . 

36.524    ContraBting  by  Negotiation. 

The  contracting  officer  shall  insert  in 
solicitations  for  construction  the 
provision  at  52.236-XX,  Preparation  of 
Offers — Construction,  when  contracting 
by  negotiation!. 

PART  S2-S0UCITATION  PROVISiONS 
AND  CONTRACT  CLAUSES 

14.  Section  62.215-1  is  revised  to  read 
as  follows: 

52.215-1    Instwctlons  to  Offeror*— 
Negotfalsd  Acquisition. 

As  prescribed  in  15.208(a),  insert  the 
following  provision: 

Iiutnictioiis  te  OffiBTors — Negotiated 
Acquisitiaii  (Date) 

(a)  Definitions. 

■  (1)  Time,  if  stated  as  a  number  of 
days,  will  include  Saturdays,  Sundays, 
and  Federal  holidays. 

(2)  In  writing  or  written  means  any 
worded  or  numbered  expression  which 
can  be  read,  reproduced,  and  later 
communicated,  and  includes 
electronically  ^transmitted  and  stored 
information. 

(3)  Revision  means  a  revision  of  an 
offer  requested  by  the  contracting  officer 
during  discussions. 

(4)  Discussion  means  communication 
after  establisKnent  of  the  competitive 
range  between  the  contracting  officer 
and  an  offeror  in  the  competitive  range. 

(5)  Conmiujijcation  means 
interchanges  with  offerors  whidi  are  not 
discussions.  They  may  be  conducted  to 
obtain  informetion  which  explains  or 
resolves  ambiguities  m  for  minor 
clarifications. 

(b)  Amendments  to  solicitations.  If 
this  solicitation  is  amended,  all  terms 
and  conditions  which  are  not  modified 
remain  unchanged.  Offerors  shall 
acknowled^  receipt  of  any  amendment 
to  this  solicitation  by  the  date  and  time 
specified  in  the  amendment(s). 

(c)  Submission,  revision  and 
withdrawal  of  offers.  (1)  Unless  other 
methods  [e.g.  electronic  commerce, 
facsimile,  etc^)  are  permitted  in  the 
solicitation,  offers  and  modifications  to 
offers  shall  be  submitted  in  paper  media 
in  sealed  envelopes  or  packages  (i) 
addressed  to  iie  office  specified  in  the 
solicitation,  and  (ii)  showing  the  time 
specified  for  Receipt,  the  solicitation 
number,  and  the  name  and  address  of 
the  offeror,     i 

(2)  The  first  page  of  the  offer  must 
show — 


(i)  The  solicitation  niunber; 

(ii)  The  name,  address,  and  telephone 
number  of  the  offeror, 

(ill)  A  statement  specifying  the  extent 
of  agreement  with  all  terms,  conditions, 
and  provisions  included  in  the 
solicitation  and  agreement  to  furnish 
any  or  all  items  upon  which  prices  are 
o^red  at  the  price  set  opposite  each 
item; 

(iv)  Names,  titles,  and  telephoiie 
numbers  of  persons  authorized  to 
negotiate  on  its  behalf  with  the  - 
Government  in  connection  with  this 
solicitation:  and 

(v)  Name,  title,  and  signatxue  of 
person  authorized  to  sign  the  offer. 
Offers  signed  by  an  agent  shall  be 
accompanied  by  evidence  of  that  agent's 
authority,  unless  that  evidence  has  been 
previously  furnished  to  the  issuing 
office. 

(3)  Offerors  are  responsible  for 
submitting  offers,  and  any  requested 
revisions  to  them,  to  the  Government 
office  designated  in  the  solicitation  on 
time.  Unless  the  solicitation  states  a 
specific  time,  the  time  for  receipt  is  4:30 
p.m.,  local  time,  at  the  designated 
GovOTnment  office  on  the  date  that 
offers  or  requested  revisions  are  due. 
Offers,  and  requested  revisions  to  them, 
that  are  received  in  the  designated 
Government  office  after  the  time  for 
receipt  are  "late"  and  shall  be 
considered  at  the  Source  Selection 
Authority's  discretion. 

(4)  Unless  otherwise  specified  in  the 
solicitation,  the  offeror  may  propose  any 
item  or  combination  of  items. 

(5)  Offers  submitted  in  response  to 
this  solicitation  shall  be  in  the  English 
language  and  shall  be  in  terms  of  U.S. 
dollars,  luiless  otherwise  permitted  in 
the  solicitation. 

(6)  Offerors  may  not  revise  offers 
imless  requested  by  the  Contracting 
Officer. 

(7)  Ofiiers  may  be  withdrawn  at  any 
time  prior  to  award.  Withdrawals  are 
effective  upon  receipt  by  the 
Contracting  Officer. 

(d)  Period  for  acceptance  of  offers. 
Offers  in  response  to  this  solicitation 
will  be  valid  for  the  number  of  days 
specified  on  the  solicitation  cover  sheet 
(unless  a  different  period  is  proposed  by 
the  offeror. 

(e)  Restriction  on  disclosure  and  use 
of  data.  Ofiiarors  who  include  in  their 
proposals  data  that  they  do  not  want 
disclosed  to  the  public  for  any  purpose 
or  used  by  the  Government  except  for 
evaluation  purposes,  shall — 

(1)  Mark  the  title  page  with  the 
following  legend: 

This  proposal  includes  data  that  shall  not 
be  disclosed  outside  the  Government  and 


shall  not  be  duplicated,  used,  or  disclosed — 
in  whole  or  in  part — for  any  purpose  other 
than  to  evaluate  this  propcMal.  If,  however,  a 
contract  is  awarded  to  this  offeror  as  a  result 
of — or  in  connection  with — the  submission  of 
this  data,  the  Government  shall  have  the  ri^t 
to  duplicate,  use,  or  disclose  the  data  to  the 
extent  provided  in  the  resulting  contract. 
This  restriction  does  not  limit  the 
Government's  right  to  use  information 
contained  in  this  data  if  It  is  obtained  from 
another  source  without  restriction.  The  data 
subject  to  this  restriction  are  contained  in 
sheets  [insert  numbers  or  other  identification 
of  sheets]:  and 

(2)  Mark  each  sheet  of  data  it  wishes 
to  restrict  with  the  following  legend: 

Use  or  disclosure  of  data  contained  on  this 
sheet  is  subject  to  the  restriction  on  the  tiUe 
page  of  this  proposal. 

(f)  Contract  award  (1)  The 
Government  intends  to  award  a  contract 
or  contracts  resulting  from  this 
solicitation  to  the  responsible  offeror(s)^ 
whose  offer(s)  conforming  to  the 
solicitation  represent  the  best  value. 

(2)  The  Government  may  reject  any  cw 
all  offers  if  such  action  is  in  the 
Government's  interest. 

(3)  The  GovOTnment  may  waive 
informalities  and  minor  irregularities  in 
offers  received. 

(4)  The  Government  intends  to 
evaluate  proposals  and  award  a  contract 
without  discussions  with  offerors 
(except  communications).  Therefore, 
each  individual  offer  should  contain  the 
offeror's  best  terms  from  a  cost  or  price 
and  technical  standpoint.  The 
Government  reserves  the  right  to 
conduct  discussions  if  the  Contracting 
Officer  later  determines  them  to  be 
necessary.  If  the  Contracting  Officer 
determines  that  the  number  of  proposals 
that  would  otherwise  be  in  the 
competitive  range  exceeds  the  ntunber 
at  which  an  efficient  competition  can  be 
conducted,  the  Contracting  Officer  may 
limit  the  niumber  of  proposals  in  the 
competitive  range  to  the  greatest 
nun]l)er  that  will  permit  an  efficient 
competition  among  the  most  highly 
rated  proposals. 

(5)  The  Government  reserves  the  right 
to  make  an  award  on  any  item  for  a 
quantity  less  than  the  quantity  offered, 
at  the  unit  cost  or  prices  offered,  imless 
the  offeror  specifies  otherwise  in  the 
offer. 

(6)  Commimications  vrith  offerors 
after  receipt  of  an  offiar  do  not 
necessarily  constitute  a  rejection  or 
coimteroffer  by  the  Government. . 

(7)  The  Government  may  determine 
that  an  offer  is  unacceptable  if  the  prices 
proposed  are  materially  imbalanoed 
between  line  items  or  subline  items.  An 
offer  is  materially  unbalanced  when  it  is 
based  on  prices  significanUy  less  than 
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cost  for  some  work  and  prices  which  are 
significantly  overstated  in  relation  to 
cost  for  other  work,  and  if  there  is  a 
reasonable  doubt  that  the  oBex  will 
result  in  the  lowest  overall  cost  to  the 
Government,  even  though  it  may  be  the 
low  evaluated  offer,  or  it  is  so 
unbalanced  as  to  be  tantamount  to 
allowing  an  advance  payment 

(8)  The  Government  reserves  the  right 
to  make  multiple  awards  if,  after 
considering  the  additional 
administrative  costs,  it  is  in  the 
Government's  best  interest  to  do  so. 

(9)  Award  of  a  contract  is  effective 
upon  transmittal  of  the  contract  signed 
by  the  Government. 

(10)  The  Government  may  disclose 
the  following  information  in  postaward 
debriefings  to  other  offerors:  (i)  the 
overall  evaluated  cost  or  price  and 
technical  rating  of  the  successful  offeror; 
(ii)  the  overall  ranking  of  all  offerors, 
when  any  ranking  was  developed  by  the. 
agency  during  source  selection;  (iii)  a 
summary  of  the  rationale  for  award;  and 
(iv)  for  acquisitions  of  commercial  end 
items,  the  make  and  model  of  the  item 
to  be  delivered  by  the  successful  offeror. 
(Endofprovuion)  •  -    '   ' 

Alternate  I  (Date).  As  prescribed  in 
15.208(a)(1),  substitute  die  following 
paragraph  (0(4)  for  paragraph  (f)(4)  of 
the  basic  provision: 

(4)  The  Government  intends  to 
evaluate  proposals  and  award  a  contract 
after  conducting  discussions  with 
responsible  offierors  whose  proposals 
have  been  determined  to  be  within  the 
competitive  range.  If  the  Contracting 
Officer  determines  that  the  niunber  of 
proposals  that  would  otherwise  be  in 
the  competitive  range  exceeds  the 
number  at  which  an  efficient 
competition  can  be  conducted,  the 
Contracting  Officer  may  limit  the 
niunber  of  proposals  in  the  competitive 
range  to  the  greatest  number  that  will 
permit  an  efficient  competition  among 
the  most  highly  rated  proposals. 
TTierefore,  die  offieror's  initial  offer 
should  contain  the  offeror's  best  terms 
from  a  price  and  technical  standpoint. 

Alternate  U  (Date).  As  prescribed  in 
15.208(a)(2),  add  die  following  to 
paragraph  (f)(4): 

(4)  If  the  Contracting  Officer  exercises 
the  Government's  right  to  limit  the 
number  of  proposals  in  the  competitive 
range,  the  competitive  range  will  be 
limited  to  no  more  than 
[insert  number).  . 

15.  Section  52.215-2  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 


52^6-2    Audttandl 

As  prescribed  in  15.208(b),  insert  the 
following  clause: 

16.  Sections  52.215-3  through 
52.215-8  are  revised  to  read  as  follovrs: 

S2^S-3    SoildMlon  for  MomMMon  or 
Planning  Purposes. 

As  prescribed  in  15.208(c),  insert  the 
following  provision: 

Solicitation  for  iBfiirmatkm  or  PUiming 
Puipoaes  (Date) 

(a)  The  Govwrnnent  does  not  intend 
to  award  a  contract  on  the  basis  of  this 
solicitation  or  to  otherwise  pay  for  the 
information  soUdted  except  as  provided 
in  subsection  31.205-18,  Bid  and 
proposal  costs  of  the  Fedoal 
Acquisition  Regulation. 

(b)  Although  "offer"  and  "offeror"  are 
used  in  this  Request  for  Information, 
your  response  will  be  treated  as 
information  only.  It  shall  not  be  used  as 
an  offer. 

(c)  This  soUdtadon  is  issued  for  the 
purpose  of:  [siate  purpose]. 

(End  of  provision) 


52^15-4    TypeofBualneseOrganlzaUon. 

As  prescribed  in  15.208(d),  insert  the 
following  provision: 

Tjrpe  of  Business  Organization  (Date) 

The  offeror  or  quoter,  by  checking  the 
apphcable  box,  represents  that — 

(a)  It  operates  as  a  corporation 
incorporated  under  the  laws  of  the  State 

of         ,  D  an  individual,  D 

a  partnership,  D  a  nonprofit        A^ 
oiganization,  or  D  a  joint  venture. 

(b)  If  the  offeror  or  quoter  is  a  foreign 
entity,  it  operates  as  D  an  individual,  D 
a  partnership,  D  a  nonprofit 
organization,  D  a  joint  venture,  or  D  a 
corporation,  registered  for 

business  in    

(country) 

(End  of  provision) 

S2^5-6    Facsimile  Proposals. 

As  prescribed  in  15.208(e),  insert  the 
following  provision: 

Facsimile  Proposals  (Date) 

(a)  Definition-Facsimile  proposal,  as 
used  in  this  soUdtation,  means  a 
proposal,  revision  or  modification  of  a 
proposal,  or  withdrawcd  of  a  proposal 
that  is  transmitted  to  and  receivMl  by 
the  Government  via  facsimile  machine. 

(b)  Offierors  may  submit  facsimile 
proposals  as  responses  to  this 
soUdtation.  Facsimile  offers  are  subject 
to  the  same  rules  as  paper  proposals. 

(c)  Telephone  number  of  receiving 
facsimile  equipment:[insert  telephone 
number] 


(d)  If  the  offeror  chooses  to  transmit 
a  &csimile  proposal,  the  Govanunent 
will  not  be  responsible  for  any  bilure 
attributable  to  the  transmission  or 
receipt  of  the  facsimile  proposal 
induding.  but  not  limited  to,  the 
following: 

(1)  Receipt  of  gaibled  or  incomplete 
proposal. 

(2)  Availabihty  or  condition  of  the 
receiving  facsimile  equipment. 

(3)  Incompatibility  oetween  the 
sending  and  receiving  equipment. 

(4)  Delay  in  transmission  or  receipt  of 
proposal. 

(5)  Failure  of  the  offeror  to  properly 
identify  the  proposal. 

(6)  lUegibihty  of  proposal. 

(7)  Security  of  prop<Mal  data. 

(e)  The  Government  reserves  the  right 
to  make  award  solely  on  the  facsimile 
proposal.  However,  if  requested  to  do  so 
by  the  Contracting  Officer,  the 
apparently  successful  offeror  agrees  to 
prompdy  submit  the  complete  original 
signed  prop»osal.  «. 
(End  of  provision) 


52^6-6    PlaeeofI 

As  prescribed  in  15.208(f).  insert  the 
following  provision: 

Place  of  Performance  (Date) 

(a)  The  offeror  or  quoter,  in  the 
performance  of  any  contract  resulting 
from  this  soUdtation,  D  intends,  D  does 
not  intend  [check  applicable  block\  to 
use  one  or  more  plants  or  faciUties 
located  at  a  different  address  from  the 
address  of  the  offeror  or  quoter  as 
indicated  in  this  proposal  or  quotation. 

(b)  If  the  offeror  or  quoter  checks 
"intends"  in  paragraph  (a)  of  this 
provision,  it  shall  insert  in  the  spaces 
provided  below  the  required 
information: 

Place  of  Performance 

(Street  Address,  Qty,  County,  State,  Zip 
Code) 


Name  and  Address  of  Owner  and  Operator 
of  the  Plant  or  Facility  if  Other  than  Offeror 
Quoter 


(End  of  provision) 

52.215-7    Annual  Repreeantations  and 
Certmcationa— Nsgottatton. 

As  prescribed  in  15.208(g),  insert  the 
foUowLag  provision: 

Annual  Representations  and 
Certifications— Negotiation  (Date) 

The  offeror  certifies  that  annual 
representations  and  certifications  (check 
the  appropriate  block): 
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a  (a)Date4 


Jiinaart  date 


ofsignatare  an  submission]  that  an 
incorporated  herein  by  reference,  have 
been  submitt^  to  the  Contracting  Office 
issuing  this  solicitation  and  that  the 
submittal  is  ourrent,  acciu^te,  and 
complete  as  of  the  date  of  this  offer, 
except  as  follows  [insert  changes  that 
affect  only  this  solicitation;  if  "none,"  so 
state]:  | 

D  (b)  Are  Enclosed. 
(End  of  provisipn) 

52^6-8   OrdirofPraoMtono*. 

As  prescribed  in  15.208(h),  insert  the 
following  clause: 

Ordar  of  PreOedance  (Data) 

Any  inconsistency  in  this  solicitation 
or  contract  slvll  be  resolved  by  giving 
precedence  in  the  following  order  (a) 
The  Acquisition  Pescription  (excluding 
the  specifications);  (b)  tailored  clauses; 
(c)  Performamce  Requirements 
(including  tha  specifications):  (d)  other 
contract  claiues;  and  (e)  other  parts  of 
the  contract.  Including  attachments. 

(End  of  clause) 

17.  Section!  52.23&-XX  is  added  to 
read  as  follows: 

52.236— XX    PiaparatkNi  of  Offaf^^ 
Conatructloo. 

As  prescribed  in  36.524.  insert  the 
following  pnlvision: 

Preparation  (tfOffisrs — CcMutmction 

(Date) 

(a)  Offers  niust  be  (1)  Submitted  on 
the  forms  furnished  by  the  Government 
or  on  copies  of  those  forms,  and  (2) 
manually  signed.  The  person  signing  an 
offer  must  initial  each  erasiu«  or  change 
appearing  on  any  offer  form. 

(b)  The  offer  form  may  require  offerors 
to  submit  offer  prices  for  one  or  more 
items  on  various  bases,  including — 

(1)  Lump  sum  offer; 

(2)  AltematB  prices; 

(3)  Units  of  construction:  or 

(4)  Any  combination  of  subparagraphs 
(b)(1)  through  (b)(3)  of  this  provision. 

(c)  If  the  solicitation  reqxiires  an  offer 
on  all  items,  failure  to  do  so  will 
disqualify  tha  offer.  If  an  offer  on  all 
items  is  not  raquired.  offerors  should 
insert  the  wofds  "no  offer"  in  the  space 


provided  for  any  item  on  whidi  no  price 
is  submitted.    - 

(d)  Alternate  offers  will  not  be 
considered  unless  this  solicitation 
authorizes  their  submission. 
(End  of  provision) 

PART  53— FORMS 

18.  Section  53.213  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

59.213  SinvUfladacquiaMonprooaduraa 
(SFa  18. 30. 44. 1166,  OPa  347, 34^ 

(a)  SF 18  (Rev.  6/95).  Request  for 
Quotations.  SF  18  is  prescribed  for  use 
in  obtaining  price,  cost,  delivery,  and 
related  information  from  suppliers  as 
specified  in  13.107(a). 

*  *        •     ..  •        • 

19.  Section  53.214  is  amended  by 
revising  the  first  sentences  of 
paragraphs  (a)  and  (d)  to  read  as  follows: 

53.214  Sealed  Mddtng. 

(a)  SF  26,  Award/Contmct.  SF  26  is 
prescribed  for  use  in  awarding  sealed 
bid  contracts  for  supplies  or  services  in 
which  bids  were  obtained  on  SF  33, 
SoUcitation.  Offer,  and  Award,  as 
specified  in  14.408-l(d)(l).  •  *  ' 

*  *        •        •        • 

(d)  SF  1447(5/88),  Solicitation/ 
Contract.  SF  1447  is  prescribed  for  use 
in  soliciting  supplies  or  services  and  for 
awarding  contracts  that  result  from  the 
bids.*  •  • 

20.  Section  53.215-1  is  revised  to  read 
as  follows: 

53.215-1    SolicltMonaiv'raoaiptof 
propoaala  and  quotatlonaw 

The  following  forms  are  prescribed,  as 
stated  below,  for  use  in  contracting  by 
negotiation  (except  for  ccmstruction, 
architect-engineer  services,  or 
acquisitions  made  using  simplified 
acquisition  procedures): 

(a)  CW  307  (XX/96),  Solicitation  and 
Offer-Negotiated  Acquisition.  OF  XX 
may  be  used  to  support  solicitation  of 
negotiated  contracts  as  specified  in 
15.210(a).  Award  of  such  ccmtracts  may 
be  made  by  OF  YY.  as  specified  in 
15.809(a). 

(b)  OF  308  (XX/96),  /Amendment  of 
Solicitation.  OF  XY  may  be  used  to 


amend  solicitations  of  negotiated 
contracts,  as  specified  in  15.210(b). 

(c)  OF  309  (XX/96),  Contract  Award. 
OF  YY  may  be  used  to  award  negotiated 
contracts  as  specified  in  15.809(a). 

(d)  SF  26  (REV.  4/85).  Award/ 
Contract.  SF  26  as  prescribed  in 
53.214(a)  may  be  used  in  entering  into 
negotiated  contracts  io  which  the 
signatiue  of  both  parties  <m  a  single 
document  is  appropriate,  as  specified  in 
15.809(b). 

(e)  SF  30,  Amendment  of  Solicitation/ 
Modification  of  Contract.  SF  30, 
prescribed  in  53.243,  may  be  used  for 
amending  requests  for  proposals,  and 
for  amending  requests  for  information, 
as  specified  in  15.210(c). 

(f)  SF  33,  Solicitation,  Offer,  and 
Award.  SF  33,  prescribed  in  53.214(c), 
may  be  used  in  connection  with  the 
solicitation  and  award  of  negotiated 
contracts.  Award  of  such  contracts  may 
be  by  either  OF  YY,  SF  33,  or  SF  26,  as 
specified  in  15.809(a)  and  (b).  and 
53.214(c).  * 

(g)  OF  i  7  (REV.  12/93).  Offer  Label. 
OF  17  may  be  furnished  with  each 
request  for  proposals  to  facilitate 
identification  and  handling  of 
proposals,  as  specified  in  15.210(d). 

21.  Section  53.243  is  amended  by 
revising  the  introductory  paragraph  to 
read  as  follows: 

53.243    Contract  mcdmcatkMia. 

SF  30  (REV  10/83).  Amendment  of 
Solicitation/Modification  of  Contract. 
SF  30  is  prescribed  for  use  in  abiending 
solicitations,  as  specified  in  14.208,  and 
43.301,  modifying  purchase  and 
delivery  orders,  as  specified  in 
13.503(b),  and  modifying  contracts,  as 
specified  in  42.1203(f),  43.301. 49.602- 
5,  and  elsewhere  in  this  regulation.  The 
form  may  also  be  used  to  amend 
solicitations  for  negotiated  contracts,  as 
specified  in  15.209(c).  Pending  the 
publication  of  a  new  edition  of  the  form. 
Instruction  (b).  Item  3  (effective  date)  is 
revised  in  paragraphs  (3)  and  (5)  as 
follows: 
*        •        *        •        * 

22.  Sections  53.302-307.  53.302-308, 
and  53.302-309  are  added  to  read  as 
follows: 

MLUNS  COM  tt2e-ep.# 
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as 


53.302-307    Optionai  Fonn  907  Contract  AwMd. 


OPTIONAL  FORM  307  KV.  I 
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53J02-:a0S   Opdofiai  Form  306  SoHdMlon  and  Offw—ttogotlatod  Acquisltioii. 


OPTIONAL  FORM  30t  a 
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53.302-308    Optional  Form  30»-Am6ndnMnt  of  SottcHatlon 


AMENDMENT  OF  SOUOTATICN 
(thgotkfd  Proeunrntitsi 


^*« 


or 


nmm 


C»aS«ATm  LOCAnOMBTnHe  S«anED  date  ANO  time,  your  offer  may  be  rejected,  tf,  by  v«u#  of  m«  amcndmtm. 
ywTwMi  to  eh«»g«  your  offtr.  such  cftan«*  must  make  rtfwenM  to  the  sototaooo  a()d  th*  wn«ndm«m  and  b«  rtc«tv«<i  phgr  to 
ttw  date  and  tkrw  spxafwd  in  Bteck  6.  r*^**^! 


OPTIONAL  FORM  309  o 
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REMINOER^ 

The  itams  in  this  list  were 
edHoriaHy  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  aRClusion  from 
this  ist  has  ff)  legal 
significance. 
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RULES  GOtHQ  INTO 
EFFECT  TODAY 

ENVIRONMEIITAL 
PROTECTION  AGENCY 

Air  podutants.  hazardous: 
nationai  emissxxi  standards: 
Group  IV  poiymers  arxJ 
resins;  poblished  9-12-96 
Air  quafty  im^iementation 
piar«;  approval  and 
promulgaticr:  various 
States: 

Tenrasseei  pubftshed  7-29- 
96 
FEDERAL 
COMMUNICATIONS 
COMM»SION 
Practice  and  procedure: 
Application  lee  schedule; 
published  &-1 3-96 
Correction;  published  8- 
28-96 

HOUSING  AND  URBAN 

DEVELOPMSrr 

DEPARTMEKT 

Public  and  Indian  housing: 
Certificate  and  voucher 
programs  (Section  8>- 
Conforming  mle; 
published  8-13-96 
TRANSPORTATION 
OEPARTMEHT 
Federal  Aviation 
Administration 
Class  E  airspace;  correction; 
publtshed  9-12-96 

COMMEtfTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMEl^ 
Agrteultural  Marfcating 
Sarvica 

Aknonds  grown  in  Cakfomia; 

comments  due  by  9-19-96; 

published  9-20-96 
Marketing  orders;  expenses 

and  assessment  rates; 

comments  due  by  9-16-96; 

published  8-16-96 
Oranges  arxj  grapefruit  grown 

in  Texas;  oomments  due  by 

9-20-96;  published  8-21-96 
AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Ifispactlon  9arvice 
Exportation  and  importation  of 

animals  and  animal 

products: 


Foreign  >regions2  criteria 
based  on  risk  dass 
levels,  etc.;  comments 
due  by  9-16-96;  published 
7-11-96 

AGRICULTURE 
DEPARTMENT 
Federal  Crop  Inauranca 
Corporation 

Administrative  regUaticrs: 
Crop  insurarx»  coverage  tor 
production  of  agncultural 
commodity  on  higfily 
erodi>le  land  or  converted 
wetland;  comments  due 
by  9-20-96;  published  7- 
23-96 

AGRICULTURE 
DEPARTMENT 

Fann  Sarvica  Agency 

Federal  claims  collection; 
administrative  offset; 
comments  due  by  9-16-96; 
published  8-30-96 

AGRICULTURE 
DEPARTMENT 

Rural  Buslneaa-CooperaUva 
Sarvica 

Federal  claims  collection; 
admirustrative  offset; 
comments  due  by  9-16-96; 
published  8-30-96 

AGRICULTURE 
DEPARTMENT 

Rural  Housing  Service 

Federal  claims  collection; 
administrative  offset; 
Comnf)ents  due  by  9-16-96;' 
published  8-30-96 

AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Sarvica 

Federal  claims  collection; 
administrative  offset; 
comments  due  by  9-16-96; 
published  8-30-96 

AGRICULTURE 
DEPARTMENT 

Acquisition  regulations: 
Federal  regulatory  review; 
comments  due  by  9-16- 
96;  published  7-16-96 

COMMERCE  DEPARTMENT 
National  Oceanic  artd 
Atmoapharic  Administration 

Fishery  conservation  and 
management: 
Summer  flounder;  comments 

due  by  9-16-96;  published 

8-26-96 
Summer  flounder,  sop,  arxl 

black  sea  bass; 

comments  due  by  9-19- 

96;  published  8-23-96 

Marine  mammals: 
Endangered  fish  or  wiUWe- 

Anadranrxxis  AUanlic 
salmon  in  seven  Maine 
rivers;  comments  due 


by  9-17-96;  published 
ft-27-96 
Incidental  takings- 
Naval  activities;  USS 
Seawolf  submarine 
shock  testing; 
comments  due  l>y  9-17- 
96;  published  8-2-96 
Naval  activities;  USS 
Seawolf  submarine 
shock  testing; 
correcten;  convnents 
due  by  9-17-96; 
published  8-23-96 
COMMODITY  FUTURES 
TRADING  COMMISSION 
Reporting  requirements: 
Options  and  futures  large 
trader  reports;  daily  filing 
requirements;  convnents 
due  by  9-16-96;  published 
7-18-96 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Petroleum  products; 
convnents  due  by  9-20- 
96;  published  7-22-96 
Sm£tll  Business 
Administration;  certificates 
of  competency  processing; 
comments  due  by  9-20- 
96;  published  7-22-96 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Fuel  and  fuel  additives- 
Diesel  fuel  sulfur 
'  requirement  exemptkxi; 
Alaska;  comments  due 
by  9-18-96;  published 
8-19-96 
Diesel  fuel  sulfur 
requirement  exemption; 
Alaska;  comments  due 
by  9-18-96;  published 
8-19-96 
Air  quality  implementatkx> 
plans;  approval  arxj 
promulgation;  various 
States: 

Missouri;  comments  due  t>y 
9-20-96;  published  8-21- 
96 
Hazardous  waste  program 
auttwrizations: 
Irxiiana;  comments  due  by 
9-19-96;  published  8-20- 
96 
Superfurxl  program: 
Natioral  oil  and  hazardous 
sut)6tances  contingency 
plan- 
National  priorities  list 
update;  convnents  due 
by  9-16-96;  published 
8-15-96 
National  priorities  list 
update;  comments  due 
by  9-16-96:  published 
8-15-96 
National  priorities  list 
upderte;  convnents  due 


by  9-20-96;  published 
8-21-96 
.     National  priorities  list 
update;  comments  due 
by  9-20-96;  published 
8-21-96 

FEDERAL 

COMMUNICATIONS 

COMMISStON 

Radk>  services,  speciai: 
private  larxJ  mobile 
services- 
Pubic  safety  radio 
requirements  through 
2010  calendar  yean 
comments  due  by  9-20- 
96;  published  5-20-96 
Radk)  stations;  tat)le  of 
assignments: 

Arkansas;  comments  due  by 
9-16-96;  published  9-3-96 
Cotorado;  comments  due  t>y 
9-16-96;  published  8-6-96 
Hawaii;  comments  due  by 

9-16-96;  published  8-6-96 
Oklahoma;  comments  due 
by  9-16-96;  published  8-6- 
96 
FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 
Disaster  assistarx^e: 
Temporary  housing 
assistarx^e;  mobile  homes 
arxJ  travel  trailers; 
inventory  divestiture; 
comments  due  by  9-20- 
96;  published  8-21-96 
FEDERAL  RESERVE 
SYSTEM 

Reintxjrsement  for  provkSng 
financial  records  (Regulation 
S): 

Recordkeeping  requirements 
for  certain  finarx:ial 
records;  commerrts  due 
by  9-20-96;  published  8- 
21-96 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Cttlldran  and  Families 
Administration 
Akl  to  Families  with 
Dependent  Children  under 
titte  IV-A  of  the  Social 
Secuity  Act;  chiM  support 
cooperation  and  referral; 
comments  due  by  9-16-96; 
published  7-17-96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
AdmlnistratkMi 

Food  addrtives: 
Adhesive  coatings  and 
components- 
Dimethyl  1,4-cyck>- 
hexanedk:artx>xylate; 
comments  due  by  9-16- 
96:  published  8-15-96 
Labeling  of  drug  products 
(OTC): 
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Orally  ingested  drug 
products  containing 
caiaum,  magnesium,  and 
potassium  (OTC); 
comments  due  tiy  9-20- 
96:  published  7-22-96 
Sodium  content  (OTC); 
labeling  provisions; 
comments  due  t)y  9-20- 
96;  published  7-22-96 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Public  arxJ  Indian  housing: 
Put)lic  housing  development 
program;  Federal 
regulatory  review; 
comments  due  by  9-20- 
96;  pubUshed  7-22-96 

INTERIOR  DEPARTMENT 

Indian  Affairs  Bureau 

Land  and  water. 
Rights-of-way  over  Indian 
larxls;  comments  due  by 
9-16-96;  published  7-18- 
96 

Practice  and  procedure: 
Administrative  action 
appeals;  Federal 
regulatory  review; 
comments  due  t>y  9-19- 
96;  published  6-21-96 

INTERIOR  DEPARTMENT 

Land  Management  Bureau 

Patent  preparation  and 
issuance;  comments  due  t>y 
9-16-96;  published  8-16-96 

INTERIOR  DEPARTMENT 

FIsti  and  Wildlife  Service 

Endangered  and  threater>ed 
species: 

Anadramous  Atlantic  salmon 
in  seven  Maine  rivers; 
comments  due  t)y  9-17- 
96:  published  8-27-96 


Coppert>elly  water  snake; 
."v^.     comnwnts  due  t)y  9-16- 
96;  published  7-16-96 
INTERIOR  DEPARTMENT 
Natural  resource  damage 

assessments 
..    Type  B  procedures; 

comments  due  by  9-16- 
96;  published  7-16-96 
JUSTICE  DEPARTMENT 
Bankruptcy  Reform  Act: 
Starxling  trustees; 
qualifcations  and 
standards;  comments  due 
by  9-16-96;  published  7- 
18-96 
LABOR  DEPARTMENT 
Oecupattonai  Safety  and 
Health  Administration 
Constructk>n  and  ger>eral 
industry  safety  and  health 
standards: 

Federal  regulatory  reform; 
comments  due  t>y  9-20- 
-  96;  published  7-22-96 
LIBRARY  OF  CONGRESS 
Copyright  Office,  Library  of 
Congress 

Digital  audk>  recording  devnes 
and  media;  statements  of 
account;  verifk»tk>n; 
comments  due  by  9-16-96; 
published  6-18-96 
PERSONNEL  MANAGEMENT 
OFFICE 

Health  benefits.  Federal 
emptoyees: 
Leave  without  pay  or 
insufficient  pay;  payment 
of  premiums;  comments 
due  by  9-20-96;  published 
7-22-96 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Ports  and  waterways  safety: 


Los  Angeles-Long  Bench. 
CA;  safety  zone; 
commerts  due  tiy  9-19- 
96;  published  7-19-96 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainwortt)iness  directives: 
Beech;  comments  due  by  9- 

17-96;  published  8-9-96 
Boeing;  comments  due  t>y 

9-16-96;  published  7-17- 

96 
British  Aerospace; 

comments  due  by  9-16- 

96;  published  7-17-96 
Fokker;  comments  due  by 

9-16-96;  published  8-6-96 
Hannlton  Standard; 

comments  due  tiy  9-16- 

96;  published  8-2-96 
Jetstream;  comments  due 

by  9-16-96;  published  8-7- 

96 
Locktieed;  comments  due 

by  9-16-96;  published  8^ 

96 
Sikorsky;  comntents  due  by 

9-17-96;  published  7-19- 

96 
Class  D  airspace;  convnents 
due  by  9-20-96;  published 
8-27-96 
Class  E  airspace;  comments 
due  by  9-16-96;  published 
9-5-96 

TRANSPORTATION 
DEPARTMENT 
Nattonal  Highway  Traffic 
Safety  Administration 
Motor  vehicie  safety 

starxjards: 

Occupant  crash  protectior>- 


Air  bags;  reduction  of 
dar)gerous  impacts, 
especially  on  chikJren; 
comments  due  tiy  9-20- 
96;  published  8^96 

School  tKJS  manufacturers 
arxJ  school  transportatxxi 
providers;  public  meeNno: 
comments  due  by  9-16- 
96;  published  6-19-96 

TREASURY  DEPARTMENT 

Comptroller  of  the  Currency 

Nationjil  banks  lending  limits; 
comments  due  by  9-16-96; 
published  7-17-96 

tREASURY  DEPARTMENT 

Intsmal  Revenue  Service 

Irxxxne  taxes: 

Extraordinary  dhndends; 
dMitxJtkxn  to  corporate 
sharehoMers;  comments 
due  by  9-16-96;  published 
6-18-96 

Securittes  dealers;  mark-to- 
market:  equity  interests  in 
related  partes  and  dealer- 
customer  relatKXiship; 
comments  due  tjy  9-18-  - 
96;  pubHshed  6-20-96 

Structure;  definitKXi; 
comments  due  t>y  9-18- 
96;  published  6-20-96 

VETERANS  AFFAIRS 
DEPARTMENT 

Medk^al  benefits: 

Homeless  provklers  grant 
and  per  diem  program; 
comments  due  by  9-16- 
96;  published  7-16-96 


nn 


The 

Federal  Register: 

What  It  k 

And 

How  To  Use  It 


Announciiig  the  Latest  Edition 

The  Federal 
Register: 

What  It  Is 

and 

How  to  Use  It 


A  Gnide  for  die  User  of  tihe  Federal  Register— 
Code  of  Fedoral  Regulatknu  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 


Price  $7.00 


Ofdcr  procBMBi^  code: 

*6173 

Dyes, 


Superintendent  of  Documents  Publications  Order  Form 

C/Miys  your  order. 

please  send  me  the  foUowing:  lb  fax  your  orders  (202)-512-2250 


:^^ 


oopiM  of  Ttw  FmImm 


WIMI  KtoMdHow1bUMK,at  SroO  per  copy.  Slock  No.  089-000-00044-4 


Int    national  customers  please  add  25%.  Prices  include  r^vlar  domestic 

postage  and'  handling  and  are  subject  to  cha*   ° 


The  total  cqst  of  my  order  is  $_ 
d'handli 

tenonal 


(Company  or 


Name) 


(Please  type  or  print) 


(Addttioaa]  ad4ieM/anentioa  line) 


Please  Choose  Method  of  Riyment: 

I    I  Check  Payable  to  the  Superintendent  of  Documents 
r~l  GPO  Dq)osit  Account        I    T  I    I    I    'I — I — 1  ~  I — I 
I    I  VISA  or  MasterCard  Account 


(Street 


1^ 


(City.  Stale.  Z^  Code) 
pboiie 


(Dt^time  phone  including  ant  code) 
(PDichaM  On^  No.) 


cr         "1     1    1     III    1 

1     1     1     1       (Credit  card  expuatMo  dale)             Thank  you  for 

(Authorizing  Signature) 


(Rw.  1-93) 


MiV^ 


YES    NO 

!^riwy«H-aHM/a(Ure>a««attaMc  to  other  mailen?  O    LJ 


Mail  lb:    New  Orders,  Superintendent  of  Documents 
Pja  Box  371954,  Pittsbuigh,  PA  15250-7954 


Would  you  like 
to  know...  v^-^ 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  tf  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amerKJatory 
actions  published  in  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indicate  the  nature  of  the  changes- 
such  as  revised,  removed,  or  corrected. 
$26.00  per  year. 

Federal  Register  index 

The  index,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entries  are  carried 
primarily  under  ttie  names  of  the  issuing 
agencies.  Significant  subjects  are  carried 
as  cross-references. 
$24.00  per  year. 


A  finding  aid  is  included  in  each  pMicslion  mihich  lists 
federal  Register  page  numbers  wnh  the  dale  ol  publication 
in  the  federal  Regisler 


Superintendent  of  Documents  Subscription  Order  Form 


OrMt  Procaoino  CodK 

*5421 


I — I    YES,  enter  the  following  indicated  subscriptions  for 


i^^  J 


one  year 


Charge  your  order. 

Fax  your  orders  (202)  512-2250 
Pbone  your  orders  (202)  512-1800 


LSA  ♦  List  of  CFR  Sections  Affected  (LCS)  at  $26.00  each 

Federal  Register  Index  (FRSU)  at  $24.00  each 


The  total  cost  of  my  order  is  $ .  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  personal  name) 

(Please  type  or  print) 

(Additional  address/attention  line) 

(Street  address) 

(City.  Sute,  Zip  code) 

- 

(Daytime  phone  including  area  oode) 

For  prirac)^  check  box  bdow: 

Q  Do  not  make  my  name  available  to  other  mailers 

Check  metliod  of  payment: 

Q  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account        \~T~\ 

□  VISA  □  MasterCard 


I     I     I  (expiratioa) 


-D 


n 


(Purduse  order  no.) 


(Authorizing  signature)  m6 

Thamk  you  for  your  order! 

Mail  to:    Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


INFOMiA' 


TK>N  ABOUT  THE  8UPEIUNTENDENT  OF  DOCUMENTS*  SUBSCRIPTION  SERVICE 


Know  when  to  apectyoor  renewal  notice  and  keep  a  eoodliiinfcoaiiiic.  To  keep  our  subscription 
prices  (k>wn,  the  Oovenunent  Printing  0£Bce  mails  each  subscriber  mUy  one  renewal  notice.  You  can 
leam  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
tiMC  top  ^aca[yom]ab6i  as  shown  in  this  exunple: 


A  lencwal  nodce  will  be 
iRtt  appRKhnately  90  days 
befoce  this  date. 


I  APR     EMrrH212J 

JJOHN  SMITH 

j  212  I^ON  STREET 

:  PORSSTVILLB  MD  20747 


I«C97R1  :  ;aFRDO     SMITH212J 

•  tJOHN  SMITH 

•  :  212  MAIN  STREET 

:  :  FORESTVILLE  MD  20747 


A  icnewal  nodce  will  be 
lent  appfoadmately  90  dayi 
before  this  daoe. 
/ 5 

DEC97R1  • 


lb  be  sore  diat  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Siq)erinlendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  fleinstated. 

Tb  chanfe  your  addreas:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC204<»2-9373. 

lb  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  coirespondence,  to  the  Superintendent  of  Documents,  Atm:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9375. 

lb  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


Supeffntendent  of  Documents  Subscription  Order  Fonn 


*5468 

EJYcSi  please  enter  my  subscriptions  as  fokws: 


k.  ^  J 


Cttmyyouronlar. 

Fax  your  orders  (202)  512-2250 
nione  your  orders  (202)  512-1800 


subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  LSA  List 

}f  Ck)de  of  Federal  Regulations  Sections  Affected,  at  $544  ($680  foreign)  each  per  year. 

Subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $494  ($617.50  foreign)  each  per  year. 


The  total  cost  of  my  order  is  $_ 


..  (Includes 


regular  shipping  and  handling.)  Price  subject  to  change. 


Company  or  paraonal  nam* 
AddKlonal  addiMa/anantiofrinr 


(Plaaaa  typa  or  pcfnt) 


Straat  addraas 


CHy.  Stota.  ip  coda 


Fbr  privacy,  check  box  below: 

Q  Do  not  make  my  rtame  availat>le  to  other  mailers 
Check  method  of  payment 

□  Check  payable  to  Superintendent  of  Documents 

□  GPODeposrt  Account   |    |    |    ||    |  Tl-n 

□  VISA      QMasterCanJ    |     |    |    |    |(axp<fatlon  data) 

1  I  I  i  I  i  I  I  i  I  M  I  I  I  I  I  |-rn 

Thank  you  for  your  ofdert 


Daytima  phaM  Including  araa  coda 


Purchaaa orearnumbar  (opUorMO 


Authorizing  aignatura  «m 

Mai  To:  Superintendent  of  Docunfwnts 

RO.  Box  371954.  Pittsburgh.  PA  15250-7954 


?-.>r;-"t-7-^.afiii. 


'       ^ 


